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DEPARTMENT  OF  AGRICULTURE 

Federal  prop  Insurance  Corporation 

7  CFR  Part  457 

Common  Crop  Insurance  Regulations; 
Basic  Provisions;  and  Various  Crop 
Insurance  Provisions;  Correction 

AGENCY:  Federal  Crop  Insurance 

Corporation,  USDA. 

ACTION:  Correcting  amendment. 

SUMMARY:  This  document  contains 
corrections  to  the  final  regulation  which 
was  published  in  the  Federal  Register  - 
on  Wednesday,  December  10, 1997  (62 
FR  65130-65177).  The  regulation  revised 
the  late  and  prevented  planting 
provisions  in  the  Common  Crop 
Insurance  Policy  Basic  Provisions  and 
added  definitions  common  to  most 
crops. 

EFFECTIVE  DATE:  October  15,  1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Stephen  Hoy,  Insurance  Management 
Specialist,  Research  and  Development, 
Product  Development  Division,  Federal 
Crop  Insurance  Corporation,  United 
States  Department  of  Agriculture,.  9435 
Holmes  Road,  Kansas  City,  MO  64131. 
telephone  (816)  926-7730. 
SUPPLEMENTARY  INFORMATION: 

Background 

The  final  regulation  that  is  the  subject 
of  this  correction  was  intended  to 
provide  policy  changes  that  meet  the 
needs  of  the  insured,  are  easier  to 
administer,  and  delete  repetitive 
provisions  contained  in  various  Crop 
Provisions. 

Need  For  Correction 

As  pubUshed,  the  regulations  for 
cotton  and  extra  long  staple  (ELS) 
cotton,  in  the  final  rule  for  the 
"Common  Crop  Insurance  Regulations; 
and  Various  Crop  Insurance 
Provisions,"  contained  errors  which 


may  prove  misleading  and  need  to  be 
clarified.  The  introductory  headings  in 
the  cotton  crop  insurance  provisions 
and  ELS  cotton  crop  insurance 
provisions  state  that  the  provisions  are 
for  the  1998  crop  year;  however,  the 
intended  effect  of  the  regulations  was 
for  the  1998  and  succeeding  crop  years. 
These  provisions  were  intended  to 
reflect  that  the  Federal  Crop  Insurance 
Corporation  (FCIC)  would  solicit 
comments  for  establishing  the  1999  and 
subsequent  crop  years  prevented 
planting  coverage  level  percentage.  A 
proposed  rule  has  been  drafted  by  FCIC 
for  publication  in  the  Federal  Register 
that  includes  solicitation  of  comments 
on  the  prevented  planting  coverage  level 
for  cotton  and  ELS  cotton. 

List  of  Subjects  in  7  CFR  Part  457 

Cotton,  Crop  Insurance,  ELS  cotton. 

Accordingly,  7  CFR  part  457  is 
corrected  by  making  the  following 
correcting  amendments: 

PART  457— COMMON  CROP 
INSURANCE  REGULATIONS 

1.  The  authority  citation  for  part  457 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  1506(1).  1506(p). 

§457.104    [Corrected] 

2.  In  §  457.104,  the  introductory  text 
is  corrected  to  read: 

The  cotton  crop  insurance  provisions 
for  the  1998  and  succeeding  crop  years 
are  as  follows: 


§457.105    [Corrected] 

3.  In  §457.105,  the  introductory  text 
is  corrected  to  read: 

The  extra  long  staple  cotton  crop 
insurance  provisions  for  the  1998  and 
succeeding  crop  years  are  as  follows: 


Signed  in  Washington  DC,  on  October  8, 
1998. 

Kenneth  O.  Ackennan. 

Manager,  Federal  Crop  Insurance 
Corporation. 

IFR  Doc.  98-27780  Filed  10-15-98;  8:45  am] 
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DEPARTMENT  OF  AGRICULTURE 
Agricultural  Marketing  Service 
7  CFR  Part  905 
[Docket  No.  FV98-«05-6  FR] 

Oranges,  Grapefruit,  Tangerines,  and 
Tangelos  Grown  in  Florida;  Regulatkm 
of  Fallgk>  Variety  Tangerines 

AG^iiCY:  Agricultural  Marketing  Service, 
USDA. 

ACTION:  Final  rule. 

SUMMARY:  This  rule  adds  Fallglo 
tangerines  to  the  varieties  of  citrus  fruit 
regulated  under  the  marketing  order 
covering  oranges,  grapefruit,  tangerines, 
and  tangelos  grown  in  Florida.  It  also 
establishes  minimum  grade  and  size 
requirements  for  the  Fallglo  variety. 
These  actions  were  unanimously 
recommended  by  the  Citrus 
administrative  Committee  (committee) 
which  locally  administers  the  marketing 
order.  This  rule  is  intended  to  assure 
that  Fallglo  tangerines  entering  fresh 
market  channels  are  of  a  size  and 
quality  acceptable  to  consumers  in  the 
interest  of  producers,  shippers,  and 
consumers. 

EFFECTIVE  OATE:  This  final  rule  becomes 
effective  October  19, 1998. 

FOR  FURTHER  INFORMATKM  CONTACT: 
William  G.  Pimental,  Marketing 
Specialist,  Southeast  Marketing  Field 
Office,  Marketing  Order  Administration 
Branch,  F&V,  AMS.  USDA,  P.O.  Box 
2276,  Winter  Haven,  Florida  33883- 
2276:  telephone:  (941)  299-4770,  Fax: 
(941)  29&-5169:  or  Geoi^  Kelhart, 
Technical  Advisor,  Marketing  Order 
Administration  Branch,  F&V.  AMS, 
USDA,  room  2525-S,  P.O.  Box  96456, 
Washington,  DC  20090-6456:  telephone: 
(202)  720-2491,  Fax:  (202)  205-6632. 
Small  businesses  may  request 
information  on  compliance  with  this 
regulation  by  contacting  Jay  Guerber, 
Marketing  Order  Administration 
Branch.  Fruit  and  Vegetable  F*rograms. 
AMS.  USDA.  room  2525-S.  P.O.  Box 
96456.  Washington.  DC  20090-6456: 
telephone  (202)  720-2491.  Fax:  (202) 
205-6632. 

SUPPLBi»ITARY  INFORMATION:  This  final 
rule  is  issued  under  Marketing 
Agreement  No.  84  and  Marketing  Order 
No.  905,  both  as  amended  (7  CFR  part 
905),  regulating  the  handling  of  oranges, 
grapefruit,  tangerines,  and  tangelos 
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grown  in  Florida,  hereinafter  referred  to 
as  the  "order.**  The  marketing 
agreement  and  order  are  effective  under 
the  Agricultural  Marketing  Agreement 
Act  of  1937,  as  amended  (7  U.S.C.  601- 
674).  hereinafter  referred  to  as  the 
"Act." 

The  Department  of  Agriculture 
(Department)  is  issuing  this  rule  in 
conformance  with  Executive  Order 
12866. 

This  final  rule  has  been  reviewed 
under  Executive  Order  12988,  Civil 
Justice  Reform.  This  rule  is  not  intended 
to  have  retroactive  effect.  This  rule  will 
not  preempt  any  State  or  local  laws, 
regulations,  or  policies,  unless  they 
present  an  irrec&ncilable  conflict  with 

this  rule. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
section  608c(15)(A)  of  the  Act,  any 
handler  subject  to  an  order  may  file 
with  the  Secretary  a  petition  stating  that 
the  order,  any  provision  of  the  order,  or 
any  obligation  imposed  in  connection 
with  the  order  is  not  in  accordance  with 
law  and  request  a  modification  of  the 
order  or  to  be  exempted  therefrom.  A 
handler  is  afforded  the  opportunity  for 
a  hearing  on  the  petition.  After  the 
hearing  the  Secretary  would  rule  on  the 
[>etition.  The  Act  provides  that  the 
district  court  of  the  United  States  in  any 
district  in  which  the  handler  is  an 
inhabitant,  or  has  his  or  her  principal 
place  of  business,  has  jurisdiction  to 
review  the  Secretary's  ruling  on  the 
petition,  provided  an  action  is  filed  not 
later  than  20  days  after  the  date  of  the 
entry  of  the  luling. 

The  order  provides  for  the 
establishment  of  grade  and  size 
requirements  for  Florida  citrus,  with  the 
concurrence  of  the  Secretary.  The  grade 
and  size  requirements  now  in  effect  are 
designed  to  provide  fresh  markets  with 
citrus  fruit  of  acceptable  quality  and 
size,  and  help  create  buyer  confidence. 
The  requirements  also  contribute 
toward  stable  marketing  conditions  and 
foster  market  growth  in  the  interest  of 
growers,  handlers,  and  consumers,  and 
help  increase  returns  to  Florida  citrus 
growers. 

This  final  rule  adds  Fallglo  tangerines 
to  the  citrus  varieties  covered  under  the 
order.  It  also  establishes  minimum  grade 
and  size  requirements  for  the  Fallglo 
variety.  This  rule  is  designed  to  help 
assure  that  the  size  and  quality  of 
Fallglo  tangerines  entering  fresh  market 
channels  are  acceptable  to  consumers. 
This  action  was  unanimously 
recommended  by  the  committee  at  its 
meeting  on  May  22, 1998. 

Section  905.5  of  the  order  defines  the 
varieties  of  fruit  regulated  under  the 


order  and  authorizes  the  addition  of 
other  varieties  as  specified  in  §  905.4,  as 
recommended  by  the  committee  and 
approved  by  the  Secretary.  Section 
905.105  contains  the  changes  in 
varieties  that  have  been  made  using  this 
authority.  This  rule  adds  Fallglo 
tangerines  to  the  varieties  of  citrus  fruit 
regulated  under  the  order  by  modifying 
§905.105. 

'  Fallglo  tangerines  are  a  relatively  new 
variety  coming  into  significant 
commercial  production.  The  committee 
has  been  following  the  production 
statistics  for  Fallglo  tangerines.  During 
the  last  four  years  this  variety-has 
experienced  rapid  production  growth. 
The  committee  uses  a  level  of  a  million 
cartons  of  production  as  a  measure  in 
considering  a  variety's  commercial 
significance.  Another  indicator  of 
commercial  significance  used  by  the 
committee  is  the  market  share  held  by 
the  variety. 

The  committee  noted  that  fresh 
shipments  of  Fallglo  tangerines  had 
increased  from  381,990  cartons  (Vs 
bushel)  in  1994-95  to  874,076  cartons 
(•Vs  bushel)  in  1997-98.  Total  utilization 
had  increased  from  465,876  Vs  bushel 
cartons  in  1994-95  to  1,157,624  V» 
bushel  cartons  in  1997-98.  In  the  1997- 
98  season,  approximately  76  percent  of 
the  Fallglo  tangerine  crop  was  shipped 
in  fresh  market  channels,  representing 
approximately  23  percent  of  the  early 
tangerine  crop.  As  the  trees  of  this 
variety  reach  full  bearing  age  and 
additional  plantings  begin  to  bear  fhiit, 
the  committee  expects  shipments  of 
Fallglo  tangerines  to  continue  to 
increase  and  comprise  a  larger  share  of 
the  early  tangerine  market. 

The  committee  believes  that  the 
current  market  share  and  shipment 
levels  justify  adding  this  variety  to  those 
regulated  under  the  order  and 
establishing  minimum  grade  and  size 
requirements  for  Fallglo  tangerines,  and 
that  these  requirements  will  become 
increasingly  important  in  helping  assure 
and  maintain  acceptable  shipments  as 
production  and  market  share  increase. 
The  establishment  of  such  requirements 
for  this  tangerine  variety  is  expected  to 
help  ensure  that  only  fresh  Fallglos  of 
acceptable  size  and  quality  reach 
consumers  in  the  interest  of  producers, 
handlers,  and  consumers.  Experience 
has  shown  that  providing  uniform 
quality  and  size  acceptable  to 
consumers  helps  stabilize  the  market, 
improves  grower  returns,  and  fosters 
market  growth. 

Section  905.52  of  the  order,  in  part, 
authorizes  the  committee  to  recommend 
minimum  grade  and  size  regulations  to 
the  Secretary.  Section  905.306  of  the 
order's  rules  and  regulations  specifies 


minimum  grade  and  size  requirements 
for  different  varieties  of  fresh  Florida 
citrus.  Such  requirements  for  domestic 
shipments  are  specified  in  §905.306  in 
Tabic  I  of  paragraph  (a),  and  for  export 
shipments  in  Table  II  of  paragraph  (b). 

"This  rule  amends  §  905.306  by  adding 
the  Fallglo  tangerine  variety  to  the  list 
of  entries  in  Table  I  of  paragraph  (a), 
and  in  Table  II  of  paragraph  (b).  A 
minimum  grade  of  U.  S.  No.  1  as 
specified  in  the  U.S.  Standards  for 
Grades  of  Florida  Tangerines  (7  CFR 
5M810  through  51.1837),  and  a 
minimum  size  of  2.^/\f>  inches  diameter 
are  established  for  Fallglo  tangerines  for 
both  domestic  and  export  shipments. 

"The  committee  recommended  a 
minimum  size  of  2'Vi6  inches  diameter 
for  Fallglo  tangerines  because  this 
variety  of  tangerine  tends  to  grow  larger 
than  the  other  tangerine  varieties 
regulated  at  the  2Via  inch  minimum 
diameter,  and  it  can  easily  attain  the 
larger  size.  The  minimum  grade  of  U.  S. 
No.  1  was  recommended  by  the 
committee  for  this  variety  because 
tangerines  meeting  the  requirements  of 
this  grade  are  mature,  and,  while  having 
more  cosmetic  defects  than  the  higher 
grades  specified  in  the  standards,  the 
defects  do  not  materially  detract  from 
the  appearance,  or  the  edible  or 
marketing  qu^ity  of  the  ftiiit.  All 
regulated  varieties  of  Florida  tangerines, 
except  Honey  tangerines,  have  a 
minimum  U.  S.  No.  1  grade.  Honey 
tangerines  are  not  regulated  at  U.S.  No. 
1  because  their  skin  possesses  excessive 
amounts  of  green  coloring  which  causes 
them  to  exceed  the  tolerances  for  that 
grade  defect.  Honey  tangerines  must  be 
at  least  Florida  No.  1  grade,  which 
permits  more  green  coloring  than  U.S. 
No!  1.  According  to  the  committee. 
almost  all  of  the  Fallglo  tangerines 
shipped  fresh  in  1997-98  would  have 
met  these  requirements  had  they  been  in 
effect. 

Minimum  grade  and  size 
requirements  for  domestic  and  export     - 
shipments  of  tangerines  are  designed  to 
prevent  shipments  of  low  grade, 
immature,  small-sized,  or  otherwise 
unsatisfactory  fruit  from  entering  fresh 
market  channels.  Preventing  such 
shipments  helps  create  buyer 
confidence  in  the  marketplace  and  helps 
foster  stable  marketing  conditions  in  the 
interest  of  producers. 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA).  the 
Agricultural  Marketing  Service  (AMS) 
has  considered  the  economic  impact  of 
this  action  on  small  entities. 
Accordingly.  AMS  has  prepared  this 
final  regulatory  flexibility  analysis. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
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business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act.  and  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially 
small  entities  acting  on  their  own 
behalf.  Thus,  both  statutes  have  small 
entity  orientation  and  compatibility. 

There  are  approximately  75  tangerine 
handlers  subject  to  regulation  under  the 
order  and  approximately  11.000  growers 
of  citrus  in  the  regulated  area.  Small 
,  agricultural  service  firms  have  been 
defined  by  the  Small  Business 
Administration  (SBA)  as  those  having 
annual  receipts  of  less  than  $5,000,000. 
and  small  agricultural  producers  are 
defined  as  those  having  annual  receipts 
of  less  than  $500,000  (13  CFR  121.601). 

Based  on  industry  and  committee  data 
for  the  1997-98  season,  the  average 
annual  free-on-board  price  for  fresh 
Florida  tangerines  during  the  1997-98 
season  was  around  $12.51  per  Vs  bushel 
carton,  and  total  fresh  shipments  of 
early  tangerines  for  the  1997-98  season 
are  estimated  at  3.8  million  cartons. 

Approximately  40  percent  of  all 
handlers  handled  80  percent  of  Florida 
tangerine  shipments.  In  addition,  many 
of  these  handlers  ship  other  citrus  fhiit 
and  products  that  contribute  further  to 
handler  receipts.  About  80  percent  of 
citrus  handlers  could  be  considered 
small  businesses  under  SBA's  definition 
and  about  20  percent  of  the  handlers 
could  be  considered  large  businesses. 
The  majority  of  Florida  citrus  handlers 
and  growers  may  be  classified  as  small 
entities. 

Under  §  905.5.  the  committee  has  the 
authority  to  recommend  to  the  Secretary 
the  addition  of  other  citrus  varieties  to 
those  covered  under  the  order.  Section 
905.52  of  the  order,  in  part,  authorizes 
the  committee  to  recommend  minimum 
grade  and  size  regulations  to  the 
Secretary.  Pursuant  to  this  authority, 
minimum  grade  and  size  requirements 
for  domestic  and  export  shipments  are 
specified  for  numerous  citrus  varieties 
covered  under  the  order.  Currently. 
Fallglo  tangerines  are  not  included 
under  the  order  and  no  minimum  grade 
and  size  requirements  are  established 
for  this  variety. 

This  rule  makes  changes  to  §§  905.105 
and  905.306  of  the  rules  and  regulations 
concerning  covered  varieties  and 
minimum  grade  and  size  requirements, 
respectively.  This  rule  adds  Fallglo 
tangerines  to  the  varieties  covered  under 
the  order.  It  also  establishes  a  minimum 
grade  and  size  requirement  for  Fallglo 
tangerines.  The  establishment  of  such 
requirements  for  this  variety  will  help 
stabilize  the  market  and  improve  ^tiwer 


returns  by  providing  uniform  quality 
and  size  acceptable  to  consumers. 

This  regulation  is  expected  to  have  a 
positive  impact  on  affected  entities. 
This  action  is  intended  to  maintain  and 
improve  quality.  The  purpose  of  this 
rule  is  to  improve  the  quality  of  fruit 
entering  fresh  market  channels  in  the 
interest  of  producers,  shippers,  and 
consumers.  Minimum  grade  and  size 
requirements  for  domestic  and  export 
shipments  of  tangerines  are  designed  to 
prevent  shipments  of  low  grade. 
immatiu«.  small  sized,  or  otherwise 
unsatisfactory  fhiit  from  entering  fresh 
market  channels. 

While  this  riile  establishes  a 
minimum  grade  and  size  requirement 
for  Fallglo  tangerines,  many  handlers  in 
the  industry  have  been  using  these 
requirements  volunt!arily.  According  to 
the  committee,  almost  all  of  the  Fallglo 
tangerines  shipped  fresh  in  1997-98 
(874,076  Vs  bushel  cartons)  would  have 
met  the  requirements  established  in  this 
rule  (i.e.,  U.S.  No.  1  and  2^i6  inches  in 
diameter)  had  they  been  in  effect. 
Therefore,  this  rule  should  not  be  overly 
restrictive,  and  the  overall  effect  on 
costs  is  expected  to  be  minimal  in 
relation  to.the  benefits  expected. 

Regarding  expected  handler 
inspection  costs,  three  inspection  and 
certification  options  are  being  used  by 
Florida  citrus  handlers  regulated  under 
the  order.  The  options  are  Partners  in 
Quality  (PIQ).  continuous  in-line,  and 
lot  inspection.  The  PIQ  inspection 
option  is  an  audit  based  quality 
assurance  program  between  inspection 
officials  of  the  Fresh  Products  Branch, 
F&y,  AMS,  USDA,  and  officials  from 
the  individual  packinghouses.  Under 
PIQ,  the  packinghouse  and  inspection 
officials  develop  a  system  of  checks 
along  the  processing/ packing  line  which 
demonstrate  and  document  their  ability 
to  pack  product  that  meets  all 
applicable  requirements.  The 
effectiveness  of  PIQ  is  verified  through 
periodic,  unannounced  audits  of  each 
packer's  system  by  USDA-approved 
auditors.  Under  the  latter  two 
inspection  options,  the  commodity  is 
inspected  by  Federal  or  Federal-State 
inspection  officials  as  packaged 
product,  rather  than  before  packaging  by 
packinghouse  officials  as  with  PIQ,  and 
the  results  are  certified.  Current  costs 
are  $0.04  cents  per  carton  for  PIQ  type 
inspection,  $0.07  cents  per  carton  for 
continuous  in-line  inspection,  and 
$39.00  per  hour  for  lot  inspection. 

By  not  setting  minimum  quality  and 
size  regulations,  a  quantity  of  poor 
quality,  small-sized  firuit  may  reach  the 
retail  market,  resulting  in  consumer 
dissatisfaction  and  product  substitution. 
Such  a  lapse  in  quality  and/or  size 


could  result  in  a  price  reduction. 
Preventing  such  shipments  helps  create 
buyer  confidence  in  the  marketplace 
and  helps  foster  stable  marketing 
conditions  in  the  interest  of  producers. 
A  stabilized  market  that  returns  a  fair 
price  will  be  beneficial  to  both  small 
and  large  growers  and  handlers.  The 
opportunities  and  benefits  of  this  rule 
are  expected  to  be  available  to  all 
Fallglo  tangerine  growers  and  handlers 
regardless  of  their  size  of  operation. 

This  action  will  not  impose  any 
additional  reporting  or  recordkeeping 
requirements  on  either  small  or  large 
citrus  handlers.  As  with  all  Federal 
marketing  order  programs,  reports  and 
forms  are  periodically  reviewed  to 
reduce  information  requirements  and 
duplication  by  industry  and  public 
sector  agencies. 

The  Department  has  not  identified 
any  relevant  Federal  rules  that 
duplicate,  overlap,  or  conflict  with  this 
rule.  However,  tangerines  must  meet  the 
requirements  as  specified  in  the  U.S. 
Standards  for  Grades  of  Florida 
Tangerines  (7  CFR  51.1810  through 
51.1837)  issued  under  the  Agricuhural 
Marketing  Act  of  1946  (7  U.S.C.  1621 
through  1627). 

In  addition,  the  committee's  meeting 
was  widely  publicized  throughout  the 
citnis  industry  and  all  interested 
persons  were  invited  to  attend  the 
meeting  and  participate  in  committee 
deliberations  on  all  issues.  Like  all 
committee  meetings,  the  May  22, 1998. 
meeting  was  a  public  meeting  and  all 
entities,  both  large  and  small,  were  able 
to  express  views  on  this  issue. 

A  proposed  rule  concerning  this 
action  was  published  in  the  Federal 
Register  on  September  2,  1998  (63  FR 
46708).  Copies  of  that  rule  were  also 
mailed  or  sent  via  facsimile  to  all 
Florida  tangerine  growers  and  handlers. 
Finally,  the  proposed  rule  was  made 
available  through  the  Internet  by  the 
Office  of  the  Federal  Register.  A  20-day 
comment  period  was  provided  for 
interested  persons  to  respond  to  the 
proposed  rule.  The  comment  period 
ended  on  September  22.  1998.  and  no 
comments  were  received. 

After  consideration  of  all  relevant 
matter  presented,  including  the 
information  and  recommendation 
submitted  by  the  Committee  and  other 
available  information,  it  is  hereby  found  * 
that  this  rule,  as  hereinafter  set  forth, 
will  tend  to  effectuate  the  declared 
policy  of  the  Act. 

It  is  further  found  that  good  cause 
exists  for  not  postponing  the  effective 
date  of  this  rule  until  30  days  after 
publication  in  the  Federal  Register  (5 
U.S.C.  553)  because.  (1)  Handlers  are 
expected  to  begin  shipping  Fallglo 
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tangerines  in  early  October  and  the 
changes  in  the  regulation  need  to  be  in 
place  as  soon  as  possible  to  cover  as 
many  of  the  1998  shipments  as  possible 
so  producers  and  handlers  can  accrue 
the  benefits  expected;  (2)  handlers  are 
aware  of  the  changes  recommended  at  a 
public  meeting,  and  have  made  plans  to 
operate  thereunder;  and  (3)  a  20-day 
comment  period  was  provided  for  in  the 
proposed  rule,  and  no  comments  were 
received  in  response  to  that  rule. 

List  of  Subiects  iii  7  CFR  Part  90S 

Grapefruit.  Marketing  agreements. 
Oranges.  Reporting  and  recordkeeping 
requirements,  Tangelos.  Tangerines. 


For  the  reasons  set  forth  in  the 
preamble.  7  CFR  part  905  is  amended  as 

follows: 

PART  905-ORANGES.  GRAPEFRUIT, 
TANGERINES.  AND  TANGELOS 
GROWN  IN  FLORIDA 

1.  The  authority  citation  for  7  CFR 
part  905  continues  to  read  as  follows: 

Authority:  7  U.S.C.  601-674. 

2.  In  §905.105.  paragraph  (b)  is 
revised  to  read  as  follows: 

§  906. 1 05    Tangerine  and  grapefruit 
classifications. 


Table  I 


Variety 


Regulation  Period 


fb)  Pursuant  to  §  905.5(m),  the  term 
"variety"  or  "varieties"  includes 
Sunburst  and  Fallglo  tangerines. 

3.  Section  905.306  is  amended  by 
adding  a  new  entry  for  Fallglo 
tangerines  in  paragraph  (a).  Table  I,  and 
in  paragraph  fb).  Table  II.  to  read  as 
follows: 

$905,306    Orange,  Grapefruit.  Tangerine, 
artd  Tangeio  Regulations. 

(a)  •  •  * 


Minimum  Grade 


Minimum  di- 
ameter 
(iTKhes) 


(1) 


(2) 


(3) 


(4) 


Tangerines 


Fanglo 


On  and  after  Octotwr  19.  1998 U.S.  No.  1 


2  6/16 


(b)*  *  * 


Table  II 


Variety 


Regulation  period 


Minimum  grade 


(1) 


(2) 


(3) 


Minimum  di- 
ameter 
(inctws) 


(4) 


Tangerines 


Fallglo 


On  and  alter  October  19.  1998 U.S.  Ho. 


1  2  6/16 


Dated:  October  9.  1998 
Robert  C  Keeney, 

Deputy  Administrator.  Fruit  and  Vegetable 

Programs. 

|FR  Doc.  9&-27781  Filed  10-15-98:  8:45  ami 

SILUNO  COOC  MIO-M-r 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

(Docltet  No.  95-ANE-69;  Amendment  39- 
10630;  AD  98-21-22] 

RIN2120-AA64      • 

Airworthiness  Directives;  Pratt  & 
Whitnay  JT9D  Series  TurtMfan  Engines 

AGENCY:  Federal  Aviation 

Administration.  DOT. 

ACTION:  Final  rule.  — ^ 


SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 


applicable  to  Pratt  &  Whitney  JT9D 
series  turbofan  engines,  that  requires 
initial  and  repetitive  eddy  current 
inspections  (ECI)  of  14th  and  15th  stage 
high  pressure  compressor  (HPC)  disks 
for  cracks,  and  removal  of  cracked  disks 
and  replacement  with  serviceable  parts. 
This  amendment  is  prompted  by  reports 
of  disk  bore  cracks  found  during  shop 
inspections  on  both  the  14th  and  15th  '• 
stage  HPC  disks.  The  actions  specified 
by  this  AD  are  intended  to  prevent  14th 
and  15th  stage  HPC  disk  rupture,  which 
could  result  in  an  uncontained  engine 
failure  and  damage  to  the  aircraft. 

DATES:  Effective  December  15, 1998. 
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The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  December 
15.  1998. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Pratt  &  Whitney.  Publications 
Department.  Supervisor  Technical 
Publications  Distribution,  M/S  132-30, 
400  Main  St..  East  Hartford.  CT  06108: 
telephone  (860)  565-7700.  This 
information  may  be  examined  at  the 
Federal  Aviation  Administration  (FAA), 
New  England  Region.  Office  of  the 
Regional  Counsel.  12  New  England 
Executive  Park,  Burlington,  MA;  or  at 
the  Office  of  the  Federal  Register,  800 
North  Capitol  Street,  NW.,  suite  700. 
Washington.  DC. 

FOR  FURTHER  INFORMATION  CONTACT:  Tara 
Goodman.  Aerospace  Engineer.  Engine 
Certification  Office.  FAA.  Engine  and 
Propeller  Directorate,  12  New  England 
Executive  Park.  Burlington,  MA  01803- 
5299;  telephone  (781)  238-7130;  fax 
(781) 238-7199. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  Pratt  &  Whitney 
(PW)  Model  JT9D-59A,  -70A,  -7Q, 
-7Q3.  and  JT9D-7R4  series  turbofan 
engines  was  published  in  the  Federal 
Register  May  6. 1996  (61  FR  20192). 
That  action  proposed  to  require  initial 
and  repetitive  eddy  current  inspections 
(ECI)  of  14th  and  15th  high  pressure 
compressor  (HPC)  disks  for  cracks.  That 
action  also  proposed  to  require  the 
removal  of  cracked  disks  and 
replacement  with  serviceable  parts. 

Since  publication  of  that  proposed 
rule,  the  Federal  Aviation 
Administration  (FAA)  received  several 
comments  that  required  changing  the 
compliance  section.  The  FAA  then 
issued  a  Supplemental  Notice  of 
Proposed  Rulemaking  (SNPRM)  on 
December  23.  1997  (January  5.  1998.  63 
FR  167)  that  revised  the  proposed  rule 
by  extending  the  repetitive  inspection 
interval  and  changing  the  definition  of 
a  shop  visit.  Since  publication  of  the 
SNPRM,  interested  persons  have  been 
afforded  an  opportunity  to  participate  in 
the  making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
comments  received. 

One  commenter  states  that  the  second 
sentence  of  paragraph  (d)  of  the 
compliance  section  should  be  revised  to 
note  that  the  fax  number  for  reporting 
also  is  listed  in  PW  ASB  No.  A6232. 
Revision  1.  dated  January  11.  1996.  The 
FAA  concurs  and  has  revised  this  final 
rule  accordingly. 


One  commenter  states  that  they  (a 
foreign  air  carrier)  will  comply  with  this 
rule. 

One  commenter  does  not  operate  any 
of  the  aff^ected  PW  JT9D  series  engine 
models. 

One  commenter  notes  that  the 
changes  in  the  SNPRM  will  not  afliect 
actions  already  taken. 

One  commenter  has  no  objections  or 
comments  to  the  rule. 

One  commenter  requests  advance 
notice  of  the  effective  date  of  this  AD. 

The  FAA  concurs  and  will  make  the 
effective  date  of  this  final  rule  60  days 
after  the  date  of  publication  in  the 
Federal  Register,  giving  ample  advance 
warning. 

Since  publication  of  the  NPRM.  the 
manufacturer  has  issued  revisions  to  the 
referenced  service  bulletins.  The  new 
service  bulletins.  PW  ASB  No.  A6232. 
Revision  2.  dated  June  26. 1997.  and  PW 
ASB  No.  JT9D-7R4-A72-524,  Revision 
1,  dated  June  26,  1997,  retain  Non- 
Destructive  Inspection  Procedure  No. 
858  (NDIP-858)  inspection  instructions 
and  include  terminating  actions.  In 
addition,  attached  to  NDIP-858,  dated 
November  7, 1995,  is  the  reporting  form 
"14th  and  15th  Stage  HPC  Disk 
Inspection  Report,"  referenced  in 
paragraph  (d)  of  this  AD. 

Also,  the  FAA  has  revised  the 
definition  of  a  shop  visit  in  this  final 
rule  for  clarification. 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  with  the  changes 
described  previously.  The  FAA  has 
determined  that  this  change  will  neither 
increase  the  economic  burden  on  any 
operator  nor  increase  the  scope  of  the 
AD. 

There  are  approximately  1.100 
engines  of  the  affected  design  in  the 
worldwide  fleet.  The  FAA  estimates  that 
170  engines  installed  on  aircraft  of  U.S. 
registry  will  be  affected  by  this  AD.  The 
FAA  anticipates  that  the  majority  of  the 
required  initial  and  repetitive  eddy 
current  inspections  will  take  place 
during  regularly  scheduled  maintenance 
visits,  but  it  will  take  3  work  hours  per 
engine  per  inspection,  and  the  average 
labor  rate  is  S60  per  work  hour.  Based 
on  these  figures,  the  total  cost  impact  of 
the  AD  per  engine  is  estimated  to  be 
$30,600.  Based  on  these  estimates,  the 
total  cost  of  the  AD  is  $5,202,000. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 


accordance  with  Executive  Order  12612. 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above.  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034.  February  26. 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  smdll  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subiects  in  14  CFR  Part  39 

Air  Transportation.  Aircraft.  Aviation 
safety.  Incorporation  by  reference. 
Safe^. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Autliority:  49  U.S.C  106(g).  40113.  4470ll 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

98-21-22  Pratt  &  Whitney:  Amendment  39- 
10830.  Docket  95-ANE-69. 

Applicability:  Pratt  &  Whitney  (PW)  Model 
JT9D-59A.  -70A.  -7Q.  -7Q3.  and  JT9D-7R4 
series  turtmfan  engines,  with  the  following 
14th  and  15th  stage  high  pressure  compressor 
(HPC)  disks  installed:  Part  Numbers  (P/Ns) 
5000814-01.  790014.  789914.  790114. 
5000815-01.  5000815-021.  704315,  704315- 
001.  786215.  786215-001.  704314.  789814. 
and  790214.  These  engines  are  installed  on 
but  not  limited  to  Airbus  A300  and  A310 
series  aircraft,  Boeing  747  and  767  series 
aircraft,  and  .McDonnell  Douglas  [X]-10 
series  aircraft. 

Note  1:  This  airworthiness  directive  (AD) 
applies  to  each  engine  identified  in  the 
preceding  applicability  provision,  regardless 
of  whether  it  has  t)een  modified,  altered,  or 
repaired  in  the  area  subject  to  th^ 
requirements  of  this  AD.  For  engines  that 
have  been  modified,  altered,  or  repwired  so 
that  the  {jerformance  of  the  requirements  of 
this  AD  is  affected,  the  owner/operator  must 
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request  approval  for  an  alternative  method  of 
compliance  in  accordance  with  paragraph  (f) 
of  this  AD.  The  request  should  include  an 
assessment  of  the  effect  of  the  modification, 
alteration,  or  repair  on  the  unsafe  condition 
addressed  by  this  AD;  and.  if  the  unsafe 
condition  has  not  been  eliminated,  the 
request  should  include  specific  proposed 
actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  14th  and  15th  stage  HPC  disk 
rupture,  which  could  result  in  an 
uncontained  engine  failure  and  damage  to 
the  aircraft,  accomplish  the  following: 

(a)  Inspect  14th  stage  HPC  disks.  P/N 
5000814-01.  in  accordance  with  PW  Alert 
Service  Bulletin  (ASB)  No.  JT9D-7R4-524. 
Revision  1.  dated  June  26. 1997.  as  follows: 

(1)  Perform  an  initial  eddy  current 
inspection  (ECI)  for  cracks  as  follows: 

(i)  For  disks  with  7.000  or  more  cycles 
since  new  (CSN).  and  3,000  or  more  cycles 
in  service  (QS)  since  last  shop  visit,  on  the 
effective  date  of  this  AD.  inspect  within  the 
next  1 .000  CIS  after  the  effective  date  of  this 
AD.  or  at  the  next  shop  visit,  whichever 
occurs  first. 

(ii)  For  disks  with  7,000  or  more  CSN,  and 
less  than  3,000  QS  since  last  shop  visit,  on 
the  effective  date  of  this  AD.  inspect  within 
4,000  CIS  since  the  last  shop  visit,  or  at  the 
next  shop  visit,  whichever  occurs  first. 

(ii'i)  For  disks  with  less  than  7,000  CSN  on 
the  effective  date  of  this  AD,  inspect  at  the 
next  shop  visit  after  the  effective  date  of  this 
AD,  but  before  exceeding  4,000  CIS  since  last 
shop  visit,  or  8.000  CSN.  whichever  occurs 
later. 

(iv)  For  uninstalled  disks  on  or  after  the 
effective  date  of  this  AD.  inspect  prior  to 
installation. 

(2)  Thereafter,  perform  ECI  for  cracks  at 
intervals  not  to  exceed  4.000  CIS  since  last 
EQ. 

(3)  Prior  to  further  flight,  remove  cracked 
disks  and  replace  with  serviceable  parts. 

(b)  Inspect  14th  stage  HPC  disks.  P/N's 
790014.  789914,  790114,  and  15th  stage  HPC 
disks.  P/Ns  5000815-01.  5000815-021. 
704315.  704315-001.  786215. and  786215- 
001,  in  accordance  with  PW  ASB  No.  JT9I>- 


7R4-A72-524.  Revision  1,  dated  June  26, 
1997.  or  PW  ASB  No.  A6232.  Revision  2. 
June  26. 1997.  as  applicable,  as  follows: 

(1)  Perform  an  initial  ECI  for  cracks  as 
follows: 

(i)  For  disks  with  6.500  or  more  CSN.  and 
3.000  or  more  CIS  since  last  shop  visit,  on 
the  effective  date  of  this  AD.  inspect  within 
the  next  1.000  CIS  after  the  effective  date  of 
this  AD.  or  at  the  next  shop  visit,  whichever 
occurs  first. 

(ii)  For  disks  with  6.500  or  more  CSN.  and 
less  than  3.000  CIS  since  last  shop  visit,  on 
the  effective  date  of  this  AD.  inspect  within 
4.000  CIS  since  the  last  shop  visit,  or  at  the 
next  shop  visit,  whichever  occurs  first. 

(iii)  For  disks  with  less  than  6.500  CSN  on 
the  effective  date  of  this  AD.  inspect  at  the 
next  shop  visit  after  the  effective  date  of  this 
AD.  but  before  exceeding  4.000  CIS  since  last 
shop  visit,  or  7.500  CSN.  whichever  occurs 
later. 

(iv)  For  uninstalled  disks  on  or  after  the 
effective  date  of  this  AD.  inspect  prior  to 
installation. 

(2)  Thereafter,  perform  ECI  for  cracks  at 
intervals  not  to  exceed  4,000  CIS  since  last 
ECI. 

(3)  Prior  to  further  flight,  remove  cracked 
disks  and  replace  with  serviceable  parts. 

(c)  Inspect  14th  stage  HPC  disks.  P/N's 
704314.  789814.  and  790214.  in  accordance 
with  PW  ASB  No.  A6232.  Revision  2.  dated 
June  26, 1997.  as  follows: 

(1)  Perform  an  initial  ECI  for  cracks  as 
follows: 

(i)  For  disks  with  2.000  or  more  CSN.  and 
2,000  or  more  CIS  since  last  shop  visit,  on 
the  effective  date  of  this  AD,  inspect  within 
the  next  1,000  CIS  after  the  effective  date  of 
this  AD,  or  at  the  next  shop  visit,  whichever 
occurs  first. 

(ii)  For  disks  with  2,000  or  more  CSN,  and 
less  than  2,000  CIS  since  last  shop  visit,  on 
the  effective  date  of  this  AD.  inspect  within 
3,000  CIS  since  the  last  shop  visit,  or  at  the 
next  shop  visit,  whichever  occurs  first. 

(iii)  For  disks  with  2.000  or  more  CSN.  and 
no  previous  shop  visits,  inspect  within  3.000 
as  after  the  effective  date  of  this  AD.  or  at 
the  next  shop  visit,  whichever  occurs  first. 


(iv)  For  disks  with  less  than  2.000  CSN  on 
the  effective  date  of  this  AD.  inspect  at  the 
next  shop  visit  after  the  effective  date  of  this 
AD,  but  before  exceeding  5,000  CSN. 

(v)  For  uninstalled  disks  on  or  after  the 
effective  date  of  this  AD.  inspect  prior  to 
installation. 

(2)" Thereafter,  perform  ECI  for  cracks  at 
intervals  not  to  exceed  3,000  QS  since  last 
ECI. 

(3)  Prior  to  further  flight,  remove  cracked 
disks  and  replace  with  serviceable  parts. 

(d)  Within  30  days  of  inspection,  report 
inspection  results  on  the  form  labeled  '•14th 
and  15th  Stage  HPC  Disk  Inspection  Report." 
to  Pratt  &  Whitney  Customer  Technical 
Support.  Th*  fax  number  is  listed  on  that- 
form  which  is  attached  to  PW  ASB  No.  JT9D- 
7R4-A72-524.  Revision  1.  dated  June  26. 
1997,  or  PW  ASB  No.  A6232,  Revision  2, 
June  26, 1997.  Reporting  requirements  have 
been  approved  by  the  Office  of  Management 
and  Budget  and  assigned  OMB  control 
number  2120-0056. 

(e)  For  the  purpose  of  this  AD,  a  shop  visit 
is  defined  as  the  induction  of  an  engine  into 
the  shop  for  scheduled  maintenance. 

(f)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager.  Engine 
Certification  Office.  Operators  shall  submit 
their  requests  through  an  appropriate  FAA 
Principal  Maintenance  Inspector,  who  may  • 
add  comments  and  then  send  it  to  the 
Manager.  Engine  Certification  Office. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  airworthiness  directive, 
if  any.  may  be  obtained  from  the  Engine 
Certification  Office. 

(g)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  aircraft  to 
8  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(h)  The  actions  required  by  this  AD  shall 
be  done  in  accordance  with  the  following  PW 
service  documents:  >, 


Document  No. 


ASB  No.  A6232 


Total  Pages:  10. 
ASB  No.  JT9D-7R4-A72-524 


Total  Pages:  1 1 

NDIP-858 

Total  Pages:  33 


Pages 


1  

2  .- 

3.4  

5.6 

7-10  .. 


1  

2-5  .. 
6.7  ... 
8-11 

1-33 


Revision 


2  

Original 

1  

2  

Original 


Original 

1  

Original 


Original 


Date 


June  26.  1997. 
Decemt)er  13.  1995. 
January  11.  1996. 
June  26.  1997. 
December  13.  1995. 

June  26.  1997. 
Decemt)er  13.  1995. 
June  26.  1997. 
December  13,  1995. 

November  7.  1995. 


This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C. 
552(a)  and  1  CFR  part  51.  Copies  may 


be  obtained  from  Pratt  &  Whitney, 
Publications  Department.  Supervisor 
Technical  Publications  Distribution,  M/ 
S  132-30,  400  Main  St.,  East  Hartford. 


CT  06108;  telephone  (860)  565-7700. 
Copies  may  be  inspected  at  the  FAA. 
New  England  Region,  Office  of  the 
Regional  Counsel.  12  New  England 
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Executive  Park,  Burlington,  MA;  or  at 
the  Office  of  the  Federal  Register,  800 
North  Capitol  Street  NW.,  suite  700, 
Washington,  DC. 

(i)  This  amendment  becomes  effective 
on  December  15, 1998. 

Issued  in  Burlington,  Massachusetts,  on 
October  5. 1998. 

Mark  C.  Fulmer, 

Acting  Manager,  Engine  and  Propeller 
Directorate.  Aircraft  Certification  Service. 
[FR  Doc.  98-27194  Filed  10-15-98;  8:45  am) 

BILLINQ  CODE  4910-13-U 


'  DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  98-CE-69-AD;  Antendment  39- 
10835;  AD  9»-21-27] 

RIN  2120-AA64 

Airworthiness  Directives;  Pilatus 
Aircraft  Ltd.  Models  PC-12  and  PC-12/ 
45  Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT.  • 
action:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  that 
applies  to  Pilatus  Aircraft  Ltd.  (Pilatus) 
■     Models  PC-12  and  PC-12/45  airplanes 
that  are  equipped  with  the  "corporate 
commuter  cabin  Irfyout/'  This  layout  is 
a  Pilatus  designation  only  and  the 
affected  airplanes  are  not  certificated  for 
commuter  operation.  This  AD  requires 
modifying  the  passenger  seats  and  seat 
rail  covers.  This  AD  is  the  result  of 
mandatory  continuing  airworthiness 
information  (MCAI)  issued  by  the 
airworthiness  authority  for  Switzerland. 
The  actions  specified  by  this  AD  are 
intended  to  prevent  passenger  injuries 
)     because  the  passenger  seat  configuration 
has  been  found  to  not  fully  meet  current 
head  injury  criteria  regulations. 
'.  DATES:  Effective  November  26,- 1998. 
The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  November 
26.  1998. 

ADDRESSES:  Service  information  that 
applies  to  this  AD  may  be  obtained  from 
Pilatus  Aircraft  Ltd.,  Customer  Liaison 
Manager,  CH-6371  Stans,  Switzerland: 
telephone:  -1-41  41  619  62  33;  facsimile: 
+41  41  610  33  51.  This  information  may 
also  be  examined  at  the  Federal 
Aviation  Administration  (FAA),  Central 
Region,  Office  of  the  Regional  Counsel, 
Attention:  Rules  Docket  No.  98-CE-69- 
AD,  Room  1558,  601  E.  12th  Street. 


Kansas  City,  Missouri  64106;  or  at  the 
Office  of  the  Federal  Register,  800  North 
Capitol  Street,  NW,  suite  700, 
Washington.  DC. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Roman  T.  Gabrys,  Aerospace  Engineer. 
FAA,  Small  Airplane  Directorate.  1201 
Walnut,  suite  900.  Kansas  City.  Missouri 
64106;  telephone:  (816)  426-6932; 
facsimile:  (816)  426-2169. 
SUPPLEMENTARY  INFORMATION: 

Events  Leading  to  the  Issaance  of  This 
AD 

A  proposal  to  amend  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  to  include  an  AD  that  would 
apply  to  Pilatus  Models  PC-12  and  PC- 
12/45  airplanes  that  are  equipped  with 
the  "corporate  commuter  cabin  layout" 
was  published  in  the  Federal  Register 
as  a  notice  of  proposed  rulemaking 
(NPRM)  on  July  31. 1998  (63  FR  40845). 
This  "corporate  commuter  cabin  layout" 
is  a  Pilatus  designation  only  and  the 
affected  airplanes  are  not  certificated  for 
commuter  operation.  The  NPRM 
proposed  to  require  modifying  the 
passenger  seats  and  seat  rail  covers. 
Accomplishment  of  the  proposed  action 
as  specified  in  the  NPRM  would  be  in 
accordance  with  Pilatus  Service  Bulletin 
No.  25-006,  dated  April  7, 1998. 

The  NPRM  was  the  result  of 
mandatory  continuing  airworthiness 
information  (MCAI)  issued  by  the 
airworthiness  authority  for  Switzerland. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 

making  of  this  amendment.  No      

comments  were  received  on  the 
proposed  rule  or  the  FAA's 
determination  of  the  cost  to  the  public. 

The  FAA's  Determination 

After  careful  review  of  all  available 
information  related  to  the  subject 
presented  above,  the  FAA  has 
determined  that  air  safety  and  the 
public  interest  require  the  adoption  of 
the  rule  as  proposed  except  for  minor 
editorial  corrections.  The  FAA  has 
determined  that  these  minor  corrections 
will  not  change  the  meaning  of  the  AD 
and  will  not  add  any  additional  burden 
upon  the  public  than  was  already 
proposed. 

Cost  Impact 

The  FAA  estimates  that  11  airplanes 
in  the  U.S.  registry  will  be  affected  by 
this  AD,  that  it  will  take  approximately 
8  workhours  per  airplane  to  accomplish 
the  modification,  and  that  the  average 
labor  rate  is  approximately  $60  an  hour. 
Parts  will  be  provided  by  the 
manufacturer  at  no  cost  to  the  owners/ 
operators  of  the  affected  airplanes. 
Based  on  these  figures,  the  total  cost 


impact  of  this  AD  on  U.S.  operators  is 
estimated  to  be  S5.280,  or  $480  per 
airplane. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612. 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  luider  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26. 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  final 
evaluation  prepared  for  this  action  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  by  contacting  the 
Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 

List  of  Subiects  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  3»— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40113.  44701. 

k  39.13    [AmMidedl 

2.  Section  39.13  is  amended  by 
adding  a  new  airworthiness  directive 
(AD)  to  read  as  follows: 

9a-21-27    Pilatus  Aircraft  Ltd.:  Amendment 
39-10835:  Docket  No.  98-CE-69-AD. 

Applicability:  Models  PC-12  and  PC-12/45 
airplanes,  manufacturer  serial  numbers 
(MSN)  101  through  MSN  230.  certificated  in 
any  categorA-.  that  are  equipped  with  the 
"corporate  commuter  cabin  layout." 

Note  1:  This  "corporate  commuter  cabin 
layout"  is  a  Pilatus  Aircraft  Ltd.  designation 
only  and  the  affected  airplanes  are  not 
certificated  for  commuter  operation. 
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Note  2:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (d)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD:  and.  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated  in  the 
body  of  this  AD,  unless  already 
accomplished. 

To  prevent  passenger  injuries  because  the 
passenger  seat  configuration  does  not  fully 
meet  Current  head  injury  criteria  regulations, 
accomplish  the  following: 

(a)  Within  the  next  100  hours  time-in- 
service  (TIS)  alter  the  effective  date  of  this 
AD.  modify  the  passenger  seats  and  seat  rail 
covers  in  accordance  with  the 
Accomplishment  Instructions  section  of 
Pilatus  Service  Bulletin  No.  25-006.  dated 
April  7,  1998. 

(b)  As  of  the  effective  date  of  this  AD.  no 
person  may  install,  on  any  affected  airplane, 
passenger  seats  and  seat  rail  covers  that  are 
not  minified  in  accordance  with  the 
Accomplishment  Instructions  section  of 
Pilatus  Service  Bulletin  No.  2S-006.  dated 
April  7.  1998. 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  times  that 
provides  an  equivalent  level  of  safety  may  be 
approved  by  the  Manager,  Small  Airplane 
Directorate,  1201  Walnut,  suite  900,  Kansas 
City,  Missouri  64106.  The  request  shall  be 
forwarded  through  an  appropriate  FAA 
Maintenance  Inspector,  who  may  add 
comments  and  then  send  it  to  the  Manager, 
Small  Airplane  Directorate. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Small  Airplane 
Directorate. 

(e)  Questions  or  technical  information 
related  to  Pilatus  Service  Bulletin  No.  25- 
006,  dated  April  7, 1998,  should  be  directed 
to  Pilatus  Aircraft  Ltd.,  Customer  Liaison 
Manager,  CH-6371  Stans.  Switzerland; 
telephone:  +41  41  619  62  33;  facsimile:  +41 
41  610  33  51.  This  service  information  may 
be  examined  at  the  FAA,  Central  Region, 
Office  of  the  Regional  Counsel,  Room  1558, 
601  E.  12th  Street.  Kansas  City.  Missouri 
64106. 

(0  The  modifications  required  by  this  AD 
shall  be  done  in  accordance  with  Pilatus 
Service  Bulletin  No.  25-006,  dated  April  7, 
1998.  This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C.  552(a) 


and  1  CFR  part  51.  Copies  may  be  obtained 
from  Pilatus  Aircraft  Ltd.,  Customer  Liaison 
Manager,  CH-6371  Stans,  Switzerland. 
Copies  may  be  inspected  at  the  FAA.  Central 
Region,  Office  of  the  Regional  Counsel,  Room 
1558.  601  E.  12th  Street,  Kansas  City, 
Missouri,  or  at  the  Office  of  the  Federal 
Register.  800  North  Capitol  Street.  NW.  suite 
700.  Washington,  DC. 

Note  4:  The  subject  of  this  AD  is  addressed 
in  Swiss  AD  HB  98-179,  dated  June  15, 1998. 

(g)  This  amendment  becomes  effective  on 
November  26, 1998. 

Issued  in  Kansas  City,  Missouri,  on 
October  5.  1998. 
James  E.  lackson. 

Acting  Manager,  Small  Airplane  Directorate, 
Aircraft  Certification  Service. 
|FR  Doc.  98-27331  Filed  10-15-98;  8:45  am) 

MLUNO  COOC  4»10-13-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

pocket  No.  98-nANE-«5-AO;  Amendment 
39-10831.  AD  98-21-23] 

RIN2120nAA84 

Airworthiness  Directives;  CFM 
International.  S.A.  CFM5e-7B  Series 
Turt>ofan  Engines 

AQENCY:  Federal  Aviation 
Administration,  DOT. 
action:  Final  rule;  request  for 
comments. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  that  is 
applicable  to  CFM  International.  S.A. 
(CFMl)  CFM5&-7B  series  turbofan 
engines.  This  action  supersedes 
telegraphic  AD  T98-18-51  that 
currently  requires  an  inspection  of 
electronic  engine  control  (EEC)  fault 
messages  on  both  engines  for  the 
presence  of  any  of  the  hydromechanical 
unit  (HMU)  fuel  metering  valve  (FMV) 
signal  faults  identiHed  in  the  All 
Operators  Wire  every  20  flight  cycles  or 
3  calendar  days,  whichever  occurs  first, 
and.  if  necessary,  removing  the  HMU 
and  replacing  it  with  a  serviceable 
HMU.  This  action  also  requires 
installation  of  improved  EEC  software 
that  constitutes  terminating  action  to  the 
repetitive  fault  message  inspections. 
This  amendment  is  prompted  by 
development  of  improved  EEC  software 
that  obviates  the  need  for  the  repetitive 
fault  message  inspections.  The  actions 
specified  by  this  AD  are  intended  to 
prevent  an  uncommanded  engine 
acceleration  event,  or  inflight  engine 
shutdown. 
dates:  Effective  November  2. 1998. 


The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  November 
2. 1998. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
December  15.  1998. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  New  England 
Region,  Office  of  the  Regional  Counsel. 
Attention:  Rules  Docket  No.  98-ANE- 
65-AD,  12  New  England  Executive  Park, 
Burlington.  MA  01803-5299.  Comments 
may  also  be  sent  via  the  Internet  using 
the  following  address:  "9-ad- 
engineprop@faa.dot.gov".  Comments 
sent  via  the  Internet  must  contain  the 
docket  number  in  the  subject  line. 

The  service  information  referenced  in 
this  AD  may  be  obtained  from  CFM 
International.  S.A..  Technical 
Publications  Department,  1  Neumann 
Way.  Cincinnati.  OH  45215;  telephone 
(513)  552-2981.  fax  (513)  552-2816. 
This  information  may  be  examined  at 
the  FAA.  New  England  Region.  Office  of 
the  Regional  Counsel.  12  New  England 
Executive  Park.  Burlington.  MA;  or  at 
the  Office  of  the  Federal  Register.  800 
North  Capitol  Street.  NW..  suite  700. 
Washington.  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 

Robert  Ganley.  Aerospace  Engineer. 
Engine  Certification  Office.  FAA.  Engine 
and  Propeller  Directorate.  12  New 
England  Executive  Park.  Burlington.  MA 
01803-5299;  telephone  (781) 238-7138, 
fax  (781)  23»-7199, 

SUPPLEMENTARY  INFORMATION:  On  August 
28. 1998.  the  Federal  Aviation 
Administration  (FAA)  issued 
telegraphic  airworthiness  directive  (AD) 
T98-18-51,  applicable  to  CFM 
International.  S.A.  (CFMI)  CFM56-7B 
series  turbofan  engines,  which  requires 
an  inspection  of  electronic  engine 
control  (EEC)  fault  messages  on  both 
engines  for  the  presence  of  any  of  the 
hydromechanical  unit  (HMU)  fuel 
metering  valve  (FMV)  signal  faults  " 
identified  in  the  all  operators  wire  every 
20  flight  cycles  or  3  calendar  days, 
whichever  occurs  first.  If  any  of  the 
HMU  FMV  signal  faults  identified  in 
CFMI  All  Operators  Wire  98/CFM/ 
312R1.  dated  August  28. 1998.  are 
detected  on  only  one  of  the  engines,  that 
AD  requires,  prior  to  further  fiight. 
removal  from  service  of  the  HMU  and 
replacement  with  a  serviceable  HMU.  If 
any  of  the  HMU  FMV  signal  faults 
identified  in  the  All  Operators  Wire  are 
detected  on  both  engines,  that  AD 
requires  removing  the  HMU  and 
replacing  it  with  a  serviceable  HMU. 
prior  to  further  flight,  on  the  engine  that 
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has  logged  the  faults  for  the  most  flight 
cycles;  and  after  accumulating  at  least 
three  flight  cycles,  but  not  to  exceed  ten 
flight  cycles,  removing  the  HMU  and 
replacing  it  with  a  serviceable  HMU  on 
the  other  engine. 

That  action  was  prompted  by  reports 
of  3  uncommanded  engine  acceleration 
events,  one  of  which  resulted  in  an 
inflight  engine  shutdown.  The  cause  of 
the  uncommanded  acceleration  events 
has  been  attributed  to  faults  in  channel 
B  of  the  HMU  FMV  resolver.  The 
investigation  has  not  yet  identified  the 
root  cause  for  these  faults  on  all  three 
events.  Under  current  time-limited 
dispatch  (TLD)  guidelines,  these  faults 
are  classified  as  short  or  long  time 
dispatch  faults,  and  therefore,  they  are 
not  annunciated  in  the  cockpit.  A 
review  of  the  EEC  non-volatile  memory 
following  these  events  has  indicated 
that  the  faults  had  been  present  for 
previous  flight  cycles.  These  faults  were 
not  detected  under  the  current  TLD 
guidelines.  Therefore,  the  FAA  has 
determined  that  these  faults  need  to  be 
reclassified  as  no  dispatch  faults,  and 
that  the  inspection  frequency  must  be 
increased.  That  condition,  if  not 
corrected,  could  result  in  an 
uncommanded  engine  acceleration 
event,  or  inflight  engine  shutdown. 

Since  the  issuance  of  that  telegraphic 
AD,  the  manufacturer  has  developed 
improved  EEC  software  that  changes  the 
dispatch  level  for  the  HMU  FMV  signal 
faults  identified  in  the  All  Operators 
Wire  to  engine  control  light  level/no 
dispatch. 

The  FAA  has  reviewed  and  approved 
the  technical  contents  of  CFMI  CFM56- 
7B  All  Operators  Wire  98/CFM/312R1, 
dated  August  28, 1998,  that  describes 
procedures  for  inspection  for  the 
presence  of  engine  EEC  fault  messages; 
and  CFM56-7B  Alert  Service  Bulletin 
(ASB)  No.  73-A024.  dated  September  2, 
1998.  that  describes  procedures  for 
installation  of  the  improved  software. 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  engines  of  this  same 
type  design,  this  AD  supersedes 
telegraphic  AD  T98-18r51  to  require 
installation  of  improved  EEC  software, 
within  75  cycles  in  service  (CIS)  after 
the  efiiective  date  of  this  AD,  or  by 
November  9. 1998,  whichever  occurs 
first.  The  calendar  end-date  was 
determined  based  upon  risk  analysis. 
Installation  of  this  improved  software 
constitutes  terminating  action  to  the 
repetitive  fault  message  inspections 
required  by  this  AD.  The  actions  are 
required  to  be  accomplished  in 
accordance  with  the  ASB  described 
previously. 


Since  a  situation  exists  that  requires 
the  immediate  adoption  of  this 
regulation,  it  is  found  that  notice  and 
opportunity  for  prior  public  comment 
hereon  are  impracticable,  and  that  good 
cause  exists  for  making  this  amendment 
effective  in  less  than  30  days. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  that  involves  requirements 
affecting  flight  safety  and,  thus,  was  not 
preceded  by  notice  and  an  opportunity 
for  public  comment,  comments  are 
invited  on  this  rule.  Interested  persons 
are  invited  to  commit  on  this  rule  by 
submitting  such  written  data,  views,  or 
arguments  as  they  may  desire. 
Communications  should  identify  the 
Rules  Docket  number  and  be  submitted 
in  triplicate  to  the  address  specified 
under  the  caption  ADDRESSES.  All 
communications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered,  and  this  rule  may  be 
amended  in  light  of  the  comments 
received.  Factual  information  that 
supports  the  commenter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  as{)ects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
siunmarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this  AD 
will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  98-ANE-65-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612. 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  must  be  issued  immediately  to 


correct  an  unsafe  condition  in  aircraft, 
and  is  not  a  "significant  regulatory 
action"  under  Executive  Order  12866.  It 
has  been  determined  further  that  this 
action  involves  an  emergency  regulation 
under  DOT  Regulatory  Policies  and 
Procedures  (44  FR  11034.  February  26. 
1979).  If  it  is  determined  that  this 
emergency  regulation  otherwise  would 
be  significant  under  DOT  Regulatory 
Policies  and  Procedures,  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket.  A  copy 
of  it.  if  filed,  may  be  obtained  from  the 
Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 

List  of  Subiects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
OIRECnVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Airthority:  49  U.S.C.  106(g).  40113.  44701. 

139.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

9S-21-23    CFM  Internatioaal.  S.A.: 

Amendment  39-10831.  Docket  No.  98- 
ANE-65-AD.  Suf)ersedes  telegraphic  AD 
T98-18-51. 
Applicability:  CFM  International,  S.A. 
(CFMI)  CFM56-7B  series  turlmbn  engines, 
with  electronic  engine  control  (EEC) 
software,  part  numbers  (P/Ns)  1853M78P07. 
1853M78P08.  1853M78P10.  or  1853M78P11 
installed.  These  engines  are  installed  on.  but 
not  limited  to  Boeing  737-600.  737-700.  and 
737-800  series  aircraft. 

Note  1:  This  airworthiness  directive  (AD) 
applies  to  each  engine  identified  in  the 
preceding  applicability  provision,  regardless 
of  whether  it  has  been  modified,  altered,  or 
repaired  in  the  area  subject  to  the 
requirements  of  this  AD.  For  engines  that 
have  been  modified,  altered,  or  repaired  so 
that  the  performance  of  the  requirements  of 
this  AD  is  affected,  the  owner/operator  must 
request  approval  for  an  alternative  method  of 
compliance  in  accordance  with  paragraph  (d) 
of  this  AD.  The  request  should  include  an 
assessment  of  the  effect  of  the  modiHcation. 
alteration,  or  repair  on  the  unsafe  condition 
addressed  by  this  AD:  and.  if  the  unsafe 
condition  has  not  been  eliminated,  the 
request  should  include  specific  proposed 
actions  to  address  it. 
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Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  an  uncommanded  engine 
acceleration  event,  or  inflight  engine 
shutdown,  accomplish  the  following: 

(a)  Inspect  for  the  presence  of  engine  EEC 
fault  messages  for  both  engines  installed  on 
the  aircraft  within  20  flight  cycles  after  the 
effective  date  of  this  AD,  or  within  three 
calendar  days,  whichever  occurs  first,  in 
accordance  with  CFM56-7B  All  Operators 
Wire  98/CFM/312R1.  dated  August  28,  1998. 

(1)  If  any  of  the  faults  identifled  in  the  All 
Operators  Wire  are  detected  on  only  one  of 
the  engines,  remove  and  replace  the 
hydromechanical  unit  (HMU)  with  a 
serviceable  HMU,  and  ensure  the  faults  are 
cleared  prior  to  further  flight. 

(2)  If  any  of  the  bults  identified  in  the  All 
Operators  Wire  are  detected  on  both  engines, 
remove  and  replace  the  HMU  on  the  engine 
that  has  logged  the  fault  for  more  flight 
cycles,  replace  with  a  serviceable  HMU,  and 
ensure  that  the  faults  are  cleared  prior  to 
further  flight.  Remove  and  replace  the  HMU 
on  the  other  engine  with  a  serviceable  HMU, 


after  accimiulating  at  least  three  flight  cycles, 
but  not  to  exceed  ten  flight  cycles,  and 
ensure  the  faults  are  cleared. 

(3)  Thereafter,  inspect  for  the  presence  of 
engine  EEC  fault  messages  on  both  engines  of 
the  aircraft  at  intervals  not  to  exceed  20  flight 
cycles  since  last  inspection,  or  within  three 
calendar  days  since  last  inspection, 
whichever  occurs  first.  If  any  of  the  faults 
identified  in  the  All  Operators  Wire  are 
detected,  remove  and  replace  the  HMU  in 
accordance  with  paragraph  (a)(1)  or  (a)(2)  of 
this  AD,  as  applicable. 

Note  2:  Installation  of  a  serviceable  HMU 
in  accordance  with  paragraphs  (a)(1)  or  (a)(2) 
of  this  AD  does  not  constitute  terminating 
action  to  the  repetitive  inspections  required 
by  paragraph  (a)(3)  of  this  AD. 

(b)  For  the  purpose  of  this  AD,  a 
serviceable  HMU  is  defined  as  an  HMU  with 
P/N  1853MS6P06  or  AlliedSignal  P/N 
442098. 

(c)  Within  75  cycles  in  service  after  the 
effective  date  of  this  AD,  or  by  November  9, 
1998,  whichever  occurs  first,  install  EEC 


software,  P/N  1BS3M78P12,  in  accordance 
with  CFMI CFM56-7B  Alert  Service  Bulletin 
(ASB)  No.  73-A024.  dated  September  2, 1998. 
Installation  of  this  improved  software 
constitutes  terminating  action  to  the 
inspections  required  by  paragraph  (a)  of  this 
AD. 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Engine 
Certification  Office.  Operators  shall  submit 
their  requests  through  an  appropriate  FAA 
Principal  Maintenance  Inspector,  who  may 
add  comments  and  then  send  it  to  the 
Manager,  Engine  Certification  Office. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  airworthiness  directive, 
if  any,  may  be  obtained  from  the  Engine 
Certification  Office. 

(e)  The  actions  required  by  this  AD  shall 
be  accomplished  in  accordance  with  the 
following  CFMI  service  documents: 


Document  No. 


Page 


Date 


Al  Operators  Wire  98/CFIMI/312R1 

Total  Pages 
CFM56-7B  ASB  No.  73-A024  ....„ 

Total  Pages 


1-2.. 

2 

1-23 
23 


August  28. 1998. 
September  2.  1998. 


This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C  S52(a) 
and  1  CFR  part  51.  Copies  may  be  obtained 
from  CFM  International,  S.A.,  Technical 
Publications  Department,  1  Neumann  Way, 
Qncinnati,  OH  45215:  telephone  (513)  552- 
2961,  fax  (513)  552-2816.  Copies  may  be 
inspected  at  the  FAA.  New  England  Region,. 
Office  of  the  Regional  Counsel,  12  New 
England  Executive  Park,  Burlington,  MA:  or 
at  the  Office  of  the  Federal  Register,  800 
North  Capitol  Street,  NW.,  suite  700, 
Washington.  IX:. 

(f)  This  amendment  supersedes  telegraphic 
ADT98-18-51,  issued  August  28. 1998. 

(g)  This  amendment  becomes  effective  on 
November  2, 1998. 

Issued  in  Burlington,  Massachusetts,  on 
October  6,  1998. 

Ronald  L.  Vavniaka, 

Acting  Manager,  Engine  and  Propeller 
Directorate,  Aircraft  Certification  Service. 
|FR  Doc.  98-27464  Filed  10-15-98:  8:45  am] 

aiLLMQ  COM  4t10-1S-U 


DEPARTMENT  OF  TRANSPORTATIOM 
Federal  Aviation  Administration 

14  CFR  Part  39 

[DoclcM  No.  97-ANE-45-AO;  Amandmant 
39-10632;  AD  98-21-24] 

RiN  2120^AA64 

Airworthlnass  Diractivea;  Pratt  A 
Whitney  JT80  Series  TurtMfan  Engines 

AGENCY:  Federal  Aviation 
Administration.  DOT. 
action:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  Pratt  ft  Whitney  JT8D 
series  turbofan  engines,  that  requires 
removal,  visual  inspiection.  eddy  current 
inspection,  repair  or  replacement  of 
affected  compressor  disks.  This 
amendment  is  prompted  by  reports  of 
improper  fixturing  during  the 
electrolytic  cleaning  process  of  certain 
compressor  disks  at  a  certified  repair 
station,  A  vial  or  Greenwich  Air 
Services,  currently  GE  Engine  Services 
Dallas  LP.  certificate  number  RA1R445K 
of  Dallas,  Texas,  that  can  res^     in 
damage  to  the  disks  in  the  form  of  arc 
bums.  The  actions  specified  by  this  AD 
are  intended  to  prevent  compressor  disk 
cracking  from  arc  bums  in  tie  rod  holes, 
shielding  holes,  or  pressure  balance 
holes,  which  could  lead  to  a  fracture  of 


a  compressor  disk,  resulting  in 
imcontained  release  of  engine 
fragments,  inflight  engine  shutdown, 
and  airframe  damage. 

DATES:  Effective  November  16. 1998. 
The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  November 
16.  1998. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
frt>m  GE  Engine  Services — Dallas  LP. 
9311  Reeves  St..  Dallas.  TX  75235-2095. 
This  information  may  be  examined  at 
the  Federal  Aviation  Administration 
(FAA).  New  England  Region,  Office  of 
the  Regional  Counsel.  12  New  England 
Executive  Park.  Burlington,  MA;  or  at 
the  Office  of  the  Federal  Register,  800 
North  Capitol  Street.  NW..  suite  700, 
Washington,  DC. 

FOR  FURTHER  INFORMATKM  CONTACT: 
Christopher  Spiimey,  Aerospace 
Engineer,  Engine  Certification  Office, 
FAA.  Engine  and  Propeller  Directorate. 
12  New  England  Executive  Park. 
Burlington.  MA  01803-5299;  telephone 
(781)  238-7175,  fax  (781)  238-7199. 
SUPPt.EMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  Pratt  &  Whitney 
(PW)  JT8D  series  turbofan  engines  was 
published  in  the  Federal  Register  on 
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January  22. 1998  (63  FR  3483).  That 
action  proposed  to  require,  at  the  next 
shop  visit  after  the  effective  date  of  the 
AD.  a  one-time  visual  and  eddy  current 
inspection  of  compressor  disks  to  detect 
arc  bum  damage  and  if  appropriate, 
repair  of  the  damaged  area. 

After  publication  of  that  notice  of 
proposed  rulemaking  (NPRM),  the  FAA 
received  a  comment  from  the 
manufacturer  stating  that  a  drawdown 
schedule  for  removal  of  affected  disks 
should  be  added  to  the  proposed  rule  to 
maintain  an  acceptable  level  of  safety, 
instead  of  requiring  the  inspection  at  the 
next  shop  visit.  The  FAA  concurred  and 
added  a  drawdown  schedule  of  3.000 
cycles  in  service  (CIS)  after  the  effective 
date  of  this  AD.  or  the  next  shop  visit, 
whichever  occursrfirst.  to  the 
supplemental  NPRM  (SNPRM). 
published  May  15.  1998  (63  FR  27002). 
which  reopened  the  comment  period. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
comments  received  in  response  to  both 
the  original  NPRM  published  in  January 
1998  and  the  subsequent  SNPRM 
published  in  May  1998. 

One  commenter  to  the  original  NPRM 
states  that  maintenance  done  in  a  shop 
that  could  otherwise  been  done  on-wing 
should  be  excluded  from  the  shop  visit 
definition  of  this  AD.  The  FAA  concurs. 
This  change  to  the  definition  of  the  term 
"shop  visit"  was  incorporated  into  the 
SNPRM. 

One  commenter  states  that  the  final 
rule  should  reassess  the  drawdown 
interval  based  on  the  number  of  disks 
inspected  to  date,  and  require 
appropriate  inspections  to  occur  based 
on  intervals  using  cycles  since 
potentially  arc-burned,  instead  of  cycles 
from  effective  date  of  the  AD.  The  FAA 
does  not  concur.  The  current  drawdown 
interval  manages  the  risks  on  a  fleet- 
wide  basis.  While  the  FAA  recognizes 
that  some  operators  may  not  exactly  fit 
this  model,  the  FAA  has  determined 
that  using  a  fleet-wide  basis  is  a'n 
analytically  sound  approach  to  manage 
this  unsafe  condition.  Those  operators 
who  wish  to  develop  inspection 
intervals  to  fit  their  operation  based  on 
cycles  since  potentially  arc-bumed,  may 
do  so  under  the  provisions  of  paragraph 
(e)  of  this  AD. 

One  commenter  notes  that  disk.  P/N 
774407,  S/N  P60383  is  listed  twice  in 
table.  The  FAA  concurs  and  has 
removed  the  additional  entry  as  a 
typographical  error. 

One  commenter  requests  that 
clarification  of  the  one-time  inspection 
be  included  in  the  AD.  The  FAA  does 
not  concur.  The  required  visual  and 


eddy  current  inspections  must  be 
performed  once  within  3.000  cycles  in 
service  after  the  effective  date  of  the  AD. 
or  at  the  next  shop  visit,  whichever 
occurs  first,  not  to  exceed  10  years  from 
the  effective  date  of  the  AD.  There  is  no 
need  for  a  terminating  action  as  there 
are  no  repetitive  inspection 
requirements.  The  FAA  will  monitor  the 
inspection  results  and  determine  if 
additional  mlemaking  action  is 
warranted. 

Two  commenters  state  that  the  repair 
procedures  should  be  available  to  the 
entire  industry  for  incorporation  into 
their  approved  procedures,  rather  than 
only  allowing  GE  Engine  Services — 
Dallas,  LP.,  certificate  number 
RA1R445K  of  Dallas.  Texas.  The 
commenters  believe  that  other  facilities 
are  just  as  qualified  to  perform  the 
inspections  and  repairs.  The  FAA  does 
not  conciu".  The  inspection  criteria  and 
procedures  for  finding  disk  arc  bums 
use  a  unique  and  novel  technique  and 
therefore  operators  who  want  to  use  an 
altemate  source  for  compliance  to  the 
AD  must  do  so  under  the  provisions  of 
paragraph  (e)  of  the  AD. 

One  commenter  believes  that  manuals 
should  be  updated  with  precautions 
against  using  improper  fixturing.  The 
FAA  does  not  concur.  The  FAA  has 
reviewed  the  engine  manuals  and 
determined  that  the  appropriate 
precautions  are  already  included  in  the 
engine  manuals. 

One  commenter  states  that  the 
economic  analysis  is  incorrect  because 
of  the  availability  of  required  tooling. 
The  FAA  does  not  concur  as  these  costs 
do  not  directly  stem  from  the  AD's 
required  actions.  The  indirect  costs 
associated  with  performing  the 
maintenance  actions  required  by  this 
AD  are  not  directly  related  to  this 
proposed  rule,  and,  therefore,  are  not 
addressed  in  the  economic  analysis  for 
this  mle.  A  full  cost  analysis  for  each 
AD.  including  such  indirect  costs,  is  not 
necessary  since  the  FAA  has  already 
performed  a  cost  benefit  analysis  when 
adopting  the  part  33  (14  CFR  part  33) 
airworthiness  requirements  to  which 
these  engines  were  originally 
certificated.  A  finding  that  an  AD  is 
warranted  means  that  the  original 
design  no  longer  achieves  the  level  of 
safety  specified  by  those  airworthiness 
requirements,  and  that  other  required 
actions  are  necessary,  as  in  this  case, 
inspecting  and  repairing  as  necessary  or 
removing  high  pressure  compressor 
disks.  Because  the  original  level  of 
safety  was  already  determined  to  be  cost 
beneficial,  these  additional 
requirements  needed  to  return  the 
engine  to  that  level  of  safety  do  not  add 
any  additional  regulatory  burden,  and. 


therefore,  a  full  cost  analysis  would  be 
redundant  and  unnecessary. 

One  commenter  states  that  GE  Engine 
Services  should  be  responsible  for  all 
costs  incurred  by  operators.  Financial 
responsibility  is  beyond  the  scope  of 
this  AD;  therefore  the  FAA  has  no 
position  relative  to  this  comment. 

Six  commenters  state  that  they  have 
no  objection  to  the  rule  as  proposed. 

In  addition,  the  FAA  has  made  an 
editorial  change  to  ftaragraph  (a)  in 
order  to  clarify  when  the  inspection 
requirements  of  this  AD  are  to  be 
performed.  The  last  sentence  is  deleted 
from  paragraph  (a)  and  the  requirement 
that  affected  engines  be  inspected  no 
later  than  10  years  from  the  effective 
date  of  the  AD  added  to  the  first  part  of 
the  first  sentence. 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  mle  with  the  changes 
described  previously.  The  FAA  has 
determined  that  these  changes  will 
neither  increase  the  economic  burden 
on  any  oj>erator  nor  increase  the  scope 
of  the  AD. 

There  are  a  total  of  1.388  compressor 
disks  ex(>osed  to  improper  fixturing 
during  the  electrolytic  cleaning  process. 
The  FAA  estimates  that  1.054  of  these 
disks  currently  remain  in  service  in  the 
worldwide  fleet,  which  represents 
approximately  210  engines.  The  FAA 
also  estimates  that  840  of  the  disks 
affected  by  the  AD  are  installed  in 
engines  installed  on  aircrsft  of  U.S. 
registry.  It  will  take  approximately  30 
work  hours  to  accomplish  the  required 
actions  per  disk,  and  that  the  average 
labor  rate  is  S60  per  work  hour. 
Required  parts  would  cost 
approximately  $23  per  disk.  Based  on 
th^se  figures,  the  total  cost  imjjact  of  the 
AD  on  U.S.  operators  is  estimated  to  be 
$1,531,320. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  govemment.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  mle  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above.  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulator)'  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatorv  Policies  and  Procedures  (44 
FR  11034,  February  26.  1979);  and  (3) 
will  not  have  a  significant  economic 
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impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it^ay  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Fart  39 

Air  Transportation,  Aircraft,  Aviation 
safety.  Incorporation  by  reference, 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  p>art  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40113,  44701. 


139.13    [An 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

9a-21-24    Pratt  a  Whltasy:  AmsndnMnt  39- 
10B32.  Docket  97-ANE-45-AD. 

Applicability:  Pratt  a  Whitney  (PW)  JTSD- 
1,  -lA.  -IB.  -7.  -7A,  -7B,  -9.  -9A.  -11.  -15. 
-15A,  -17,  -17A,  -17R.  -17AR.  -209,  -217, 
-217A.  -217C,  and  -219  model  turtx>fan 
engines  which  have  a  compressor  disk 
installed  identified  by  part  number  and  serial 
number  in  Table  1  of  this  airworthiness 
directive  (AD).  These  engines  are  installed  on 
but  not  limited  to  Boeing  727  and  737  series, 
and  McDonnell  Douglas  DC-9  and  MD80 
series  aircraft. 

Note  1:  This  AD  applies  to  each  engine  . 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
engines  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (e)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
speciHc  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  compressor  disk  cracking  from 
arc  bunu  in  tie  rod  holes,  shielding  holes,  or 
pressure  balance  holes,  which  could  lead  to 
a  fracture  of  a  compressor  disk,  resulting  in 
uncontained  release  of  engine  fragments, 
inflight  engine  shutdown,  and  airframe 
damage,  accomplish  the  following: 


(a)  Within  3,000  cycles  in  service  (QS) 
after  the  efliactive  date  of  this  AD.  or  at  the 
next  shop  visit,  whichever  occurs  first,  not  to 
exceed  10  years  after  the  effective  date  of  this 
AD.  remove,  visually  inspect,  eddy  current 
inspect,  and  repair  or  replace  with  a 
Miviceable  part  disks  identified  by  part 
number  (P/N)  and  serial  number  (S/N)  in 
Table  1  of  this  AD  in  accordance  with  GE 
Engine  Services — Dallas.  U*.  Engineering 
Bulletin  (EB)  JT8D-02S.  dated  March  27, 
1998. 
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stage 


Stage 


3 
3 
3 
3 
3 
3 
3 
3 
3 
3 
3 
3 
3 


P/N 


S/N 


745803 

H13469 

745803 

N48096 

745803 

N48361 

745803 

P77936 

745803 

P77942 

745803 

P78298 

745803 

P98041 

745803 

P98334 

745803 

R18766 

745803 

R18989 

745803 

R19227 

745803 

R73555 

745803 

R74156 

745704 

2A3332 

745704 

2A4258 

745704 

G51920 

745704 

H04195 

745704 

J46788 

745704 

J76639 

745704 

K11388 

745704 

K11483 

745704 

K12946 

745704 

K52509 

745704 

K53069 

745704 

L60864 

745704 

L61145 

777704 

B114AA0034 

777704 

B114AA0178 

777704 

B114AA0274 

777704 

BBDUA 14597 

777704 

BBOUAH4675 

777704 

BBDUAH7390 

777704 

J77499 

777704 

J94590 

777704 

K43182 

777704 

L81216 

777704 

L81217 

777704 

L81218 

777704 

L81224 

777704 

L81688 

777704 

IM40670 

777704 

M44376 

777704 

777704 

M53723 

777704 

M53753 

777704 

M53810 

777704 

M53815 

777704 

N30898 

777704 

N30938 

777704 

N30943 

777704 

N30947 

777704 

N30956 

777704 

N53261 

777704 

N53280 

777704 

N53284 

777704 

N53290 

777704 

N53296 

777704 

N53299 

777704 

N53309 

P/N 


777704 

777704 

777704 

777704 

777704 

777704 

777704 

777704 

777704 

777704 

777704 

777704 

777704 

777704 

777704 

777704 

777704 

777704 

777704 

777704 

777704 

777704 

777704 

777704 

777704 

777704 

777704 

777704 

777704 

777704 

777704 

777704 

777704 

777704 

777704 

777704 

777704 

777704 

777704 

777704 

777704 

777704 

777704 

777704 

777704 

777704 

777704 

777704 

777704 

777704 

777704 

777704 

777704 

777704 

777704 

777704 

777704 

777704 

777704 

777704 

777704 

777704 

777704 

777704 

777704 

777704 

777704 

777704 

777704 

777704 

799504 

799504 


S/N 


N53317 

N53324 

N53337 

N53340 

N53347 

N53356 

N53356 

N53361 

N53364 

N53366 

N53373 

N53388 

N53390 

N53392 

N53397 

N53402 

N53405 

N53407 

N53409 

N53411 

N53413 

N53416 

N53419 

N53426 

N53434 

N53437 

N53438 

N53449 

N63635 

N63637 

N63646 

N63651 

N63696 

N63704 

N63718 

N63736 

N63740 

N63745 

N63803 

PS0018 

P50025 

P50036 

P50050 

P50054 

PS0083 

P63990 

R21906 

R21930 

R21985 

R21991 

R41366 

R42431 

R56904 

R56911 

R56932 

R56948 

R75603 

R75635 

R75644 

S28269 

S28335 

S28336 

S65405 

S65417 

S87903 

S91630 

T00466 

T48099 

T48101 

T48105 

K23796 

L61578 
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stage 

P/N 

S/N 

799504 

L61597 

799504 

L89794 

799504 

M77214 

799504 

N06109 

799504 

N06248 

799504 

N06731 

799504 

N06908 

799504 

N06911 

799504 

N32484 

799504 

N32493 

799504 

N32514 

799504 

N33627 

799504 

N33880 

799504 

N34238 

799504 
799504 
799504 

N89280 

N89817 

N90599 

799504 

N90812 

799504 

N90849 

799504 

P45299 

799504 

P45435 

799504 

R23598 

799504 

R23753 

799504 

R24022 

799504' 

R24310 

799504 
799504 

R24543 

S07095 

799504 

S07147 

799504 

S07164 

799504 

S07250 

799504 

S58162 

799504 

S58237 

799504 

T02774 

799504 

T02897 

799504 

T03020 

799504 
799504 

T03027 

T03038 

799504 

T03047 

701407 

7Z5379 

766007 

Gil  181 

774407 

B207AA0057 

774407 
774407 

B207AA0164 

B207AA0224 

774407 

B207AA0270 

774407 

B207AA0546 

774407 

B207AA0719 

774407 

B207AA0757 

774407 

B207AA0768 

7 

774407 

B207AA0775 

7 

774407 

B207AA0913 

774407 

BENCAH1914 

774407 

BENCAH4273 

774407 

BENCAJ5690 

774407 

BENCAK1601 

774407 

BENCAK5082 

774407 

BENCAK5701 

774407 

BENCAK6044 

774407 

BENCAK6586 

774407 

G78791 

774407 

H19147 

774407 

H75592 

7  .„ 

774407 

J08985 

7  ,,, 

774407 

J17315 

774407 

J17370 

774407 

J72117 

774407 

J93428 

774407 

J93669 

774407 

K78068 

774407 

K78149 

774407 

K78378 

774407 
774407 

L23953 

L71885 

Stage 

P/N 

S/N 

7  

774407 

L71922 

7  

774407 

L72170 

7  

774407 

L72261 

7  

774407 

M38646 

7  

774407 

M44626 

7  

774407 

M60192 

7  

774407 

M78767 

7  

774407 

M83783 

7  

774407 

M93487 

7  

774407 

M93549 

7  

774407 

N24007 

7  

774407 

N24131 

7  

774407 

N58891 

7  

774407 

N58905 

7  

774407 

N59040 

7  

774407 

N70414 

7  

774407 

N88273 

7 

774407 

N88281 

7  

774407 

N88306 

7  

774407 

N93477 

7  

774407 

N95003 

7  

774407 

P14688 

7  

774407 

P14851 

7  

774407 

P16547 

7  

774407 

P35320 

7  

774407 

P35374 

7  

774407 

P35475 

7  

774407 

P54474 

7  

774407 

P54594 

7  

774407 
774407 

P60383 

7  

P81375 

7  

774407 

P81382 

7  

774407 

P86353 

7  

774407 

R 19478 

7  

774407 

R31305 

7  

774407 

R37450 

7 

774407 

R46879 

7  

774407 

R46934 

7  

774407 

R57593 

7  

774407 

R57744 

7  

774407 

R57769 

7  

774407 

R72169 

7  

774407 
774407 

R72236 

f      ••■••••■■■*••■■■• 

R81458 

7  

774407 

R81507 

7  

774407 

R81527 

7  

774407 

R81612 

7  

774407 

R90895 

7  

774407 

S05652 

7  

774407 

S13843 

7  

774407 

S14099 

7  

774407 

S14103 

7  

774407 

S36805 

7  

774407 

0\30000 

7  

774407 

S36896 

7 

774407 

S36994 

7 

774407 

S36995 

7  

774407 

S37166 

7  

774407 

S37554 

7 

774407 

T04613 

7  

774407 

T04687 

7  

774407 

T04739 

7 

774407 

T04806 

7  ...„ 

774407 

T04812 

7 

774407 

T04814 

7  

774407 

T04837 

7  

774407 

T04843 

7  

774407 

T04885 

7  

774407 

T04903 

7  

774407 

T04960 

7  

774407 

T05000 

7 

774407 

T05108 

Stage 

7  : 

7  

7  ..... 

7  

7  

7  „.... 

7  

7  ..... 

7  

7  

7  

7  

7 

7  

7  

7  

7  

7  

7 ..;.. 

7  ..... 

7  

7  

7  

.7  „..., 

7 

7  

7 

7  

7  

7  

7  

7  

7  ». 

7  

7  

7  .„ „., 

7  . ..... 

7  

7  . ...... 

7  

7  

7  

7  „„ 

7  

7  

7  

7  

7  

7  

7  

7  

7  

7  

7  

7  

7  

7  

7> 

7 

7  

7  

7  

7  

7 

7  

7  

7  

7  

7  

7  

7  

7  - 


P/N 


S/N 


5006007-02 

5006007-02 

5006007-02 

5006007-02 

5006007-02 

5006007-02 

5006007-0 

5006007-0 

5006007-0 

5006007-0 

5006007-0 

5006007-0 

5006007-0 

5006007-0 

5006007-0 

5006007-0 

5006007-0 

5006007-0 

5006007-0 

5006007-0 

5006007-0 

5006007-0 

5006007-0 

5006007-0 

5006007-0 

5006007-0 

5006007-0 

5006007-0 

5006007-0 

5006007-0 

5006007-0 

5006007-0 

5006007-0 

5006007-0 

5006007-0 

5006007-0 

5006007-0 

5006007-0 

5006007-0 

5006007-0 

5006007-0 

5006007-0 

5006007-0 

5006007-0 

5006007-0 

5006007-0 

5006007-0 

5006O07-O 

5006007-0 

5006007-0 

5006007-0 

5006007-0 

5006007-0 

5006007-0 

5006007-0 

5006007-0 

5006007-0 

5006007-0 

5006007-0 

5006007-0 

5006007-0 

5006007-0 

5006007-0 

5006007-0 

5006007-0 

5006007-0 

5006007-0 

5006007-01 

5006007-0 

5006007-0 

5006007-0 

5006007-0 


BENCAK969fi 

BENCAK9900 

BENCAL0760 

BENGAL  1937 

BENCAL4577 

BENCAL5766 

AA0297 

B207AA0069 

B207AA0135 

B207/>A0155 

B207AA0172 

B207AA0177 

B207AA0354 

B207AA0355 

B207AA0421 

B207AA0493 

B207AA0533 

B207AA0671 

B207AA0684 

B207AA0756 

B207AA0811 

BENCAH3454 

BENCAH4003 

BENCAH4004 

BENCAH4371 

BENCAH4373 

BENCAH4794 

BENCAH4797 

BENCAH5400 

BENCAH5401 

BENCAJ8559 

BENCAJ8585 

BENCAJ8614 

BENCAJ8626 

BENCAJ8656 

BENCAJ9106 

BENCAK5959 

BENCAK5963 

BENCAK9770 

BENCAK9771 

BENCA1_2683 

BENCAL3622 

BENCAL3931 

K20260 

K20499 

K20543 

N09043 

N65077 

N65107 

N65132 

N93173 

N93193 

P23185 

P23236 

P49794 

P49835 

P92551 

P92580 

R12660 

R12670     - 

R12710 

R35504 

R35530 

R36545 

R43821 

R54576 

R54634 

R79460 

R79466 

R92415 

R92431 

R92435 
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stage 


8  ... 

8  ... 

8  ... 

8  ... 

8  .„ 

8  ... 

8  ... 

8  ... 

8  ... 

8  ... 

8  ;.. 

8  ... 

8  ... 

8  ... 

8  ... 

8  ... 

8  ._ 

8  ... 

8  ... 

8  ... 

8  ... 

8  ... 

8  ... 

8  ... 

8  ... 

8  ... 

8  ... 

8  ... 

8  ... 

8  ... 

8  ... 

8  ... 

8  ... 

8  ... 

8  ... 

8  ... 

8  ... 

8  ... 


P/N 


S/N 


Stage 


5006007-01 

R92442 

5006007-01 

S11034 

5006007-01 

S11058 

5006007-01 

S11154 

5006007-01 

811156 

5006007-01 

S11179 

5006007-01 

S1 1182 

5006007-01 

S1 1186 

5006007-01 

S11202 

5006007-01 

S11206 

5006007-01 

S56884 

5006007-01 

S56888 

5006007-01 

S56998 

5006007-01 

S57073 

5006007-01 

S57075 

5006007-01 

S57117 

5006007-01 

S57120 

5006007-01 

S57156 

5006007-01 

S57157 

5006007-01 

S57192 

5006007-01 

S57220 

5006007-01 

S57332 

5006007-01 

S57354 

5006007-01 

S57405 

5006007-01 

857412 

5006007-01 

857420 

5006007-01 

S57424 

5006007-01 

857437 

5006007-01 

S57452 

5006007-01 

S57467 

5006007-01 

857470 

5006007-01 

857589 

748608 

B208AA0043 

748608 

BENCAK1S64 

748606 

H50069 

748606 

H64474 

748608 

H64605 

748608 

J57591 

748608 

J94824 

748608 

M54652 

748608 

M54835 

748606 

N14526 

748606 

N84300 

748608 

P-28517 

748608 

P26161 

748606 

P28493 

748608 

P28504 

748608 

P28505 

748608 

P28511 

748606 

P28542 

748606 

P28614 

748608 

P98885 

748606 

801 079 

748608 

801090 

748606 

S50742 

748606 

878049 

748608 

878056 

748606 

878100 

787006 

J76875 

787006 

K12869 

787006 

M77087 

787006 

N06806 

787006 

N32406 

787008 

N34151 

787008 

N89336 

787006 

N89554 

787008 

N90392 
N90682 

787008 

787028 

N89693 

787208 

AA0676 

787206 

B07691 

8  . 

787206 

B228AA0169 

8  . 

P/N 


787206 

787208 

787208 

787208 

787208 

787208 

787208 

787208 

787208 

787208 

787208 

787208 

787208 

787208 

787208 

787208 

787208 

787208 

787208 

787208 

787208 

787208 

787208 

787208 

787208 

787208 

787208 

787208 

787208 

787208 

787208 

787208 

787208 

787208 

787208 

787206 

787208 

787208 

787208 

787208 

787208 

787206 

787206 

787208 

787208 

787206 

787208 

787208 

787208 

787206 

787208 

787208 

787208 

787208 

787208 

787208 

787208 

787208 

787208 

787208 

787208 

787208 

787208 

787208 

787208 

787206 

787208 

787208 

787208 

787208 

787208 

787208 


S/N 


Stage 


B228AA0242 

B228AA0288 

B228AA0389 

B228AA0426 

B228AA0537 

B228AA0576 

B228AA0638 

B228AA0641 

B228AA0746 

B228AA0859 

B228AA0866 

B228AA0878 

B228AA0905 

B228AA1070 

B228AA1117 

BENCAH0302 

BENCAH1584 

BENCAH3448 

BENCAJ5729 

BENCAJ8175 

BENCAJ8767 

BENCAJ8773 

BENCAJ8790 

BENCAJ9142 

BENCAK4678 

BENCAK4771 

BENCAK5470 

BENCAK6156 

BENCAK6162 

BENCAK6398 

BENCAK8259 

BENCAK9252 

BENCAK9261 

BENCAL2604 

BENCAL2642 

BENCAL4344 

BENCAL7699 

BENCAL9217 

J76954 

K11762 

K12737 

K 12765 

L89874 

M41582 

M41586 

M41918 

M76995 

M77005 

M77119 

N06396 

N33501 

N33769 

N33774 

N33776 

N33784 

N34183 

N34207 

N89068 

N89079 

N89082 

N89087 

N89089 

N89404 

N89409 

N89699 

N89702 

N89708 

N88e95 

N89898 

N90251 

N90344 

N90990 


8  . 

8  . 

8  . 

8  . 

8  . 

8  . 

8  . 

8  . 

8  . 

8  . 

8  . 

8  . 

8  . 

8  . 

8  . 

8  . 

8  . 

8  . 

8  . 

8  . 

8  . 

8  . 

8  .. 

8  .. 

8  .. 

8  .. 

8  .. 

8  .. 

8  .. 

8  .. 

8  .. 

8  .. 

8  .. 

8  .. 

8  .. 

8  .. 

8  .. 
8  .. 
8  .. 
8  .. 
8  .. 
8  .. 
8  .. 
8  .. 
8  .. 
8  .. 
8  .. 
8  .. 
8  .. 
8  .. 
6  .. 
8  .. 
8  ... 
8  .. 
8  .. 
8... 
8  ... 
8  ... 
8  ... 
8  ... 
8  ... 
8  ... 
8  ... 
8  ... 
8  ... 
8  ... 
8.- 
8  ... 
8  ... 
8  ... 
8  ... 
8  ... 


P/N 


787208 
787208 
787208 
787208 
787208 
787208 
787208 
787208 
787206 
787208 
787208 
787208 
787208 
787208 
787208 
787208 
787208 
787208 
787208 
787208 
787208 
787208 
787208 
787208 
787208 
787208 
787208 
787208 
787208 
787208 
787208 
787208 
787206 
787208 
787206 
787206 
787208 
787208 
787208 
787206 
787208 
787208 
787206 
787208 
789606 
789606 
792038 
792038 
797938 
797938 
797938 
797938 
797938 
797938 
797938 
797938 
797938 
797938 
5005008-01 
500580fr-01 
5005806-01 
5005808-01 
5005808-01 
5005808-01 
5005808-01 
5005808-01 
5005808-01 
5005808-01 
5005808-01 
5005808-01 
5005808-01 
5005808-01 


S/N 


P43853 

P43872 

P43891 

P43956 

P43986 

P44338 

P45405 

R23233 

R23836 

R23873 

R24174 

R24227 

R24677 

R24739 

R24816 

R24824 

R91601 

R91825 

R91870 

R91947 

R92114 

R92308 

807578 

807629 

S07758 

807768 

807775 

839269 

S39468 

839513 

839638 

839655 

839663 

839753 

839822 

839837 

S39951 

839973 

S3999o 

840027 

840038 

840077 

840079 

840095 

H03942 

J21516 

B228AA0039 

BENCAJ8836 

B228AA0487 

B228AA1034 

BENCAJ8910 

BENCAL5921 

N06290 

N33267 

N90703 

N90970 

870436 

T03512 

T03421 

B228AA0052 

B228AA0287 

B228AA0405 

B228AA0490 

B228AA0519 

BENCAH1577 

L60763 

M77630 

N06193 

N32395 

N32524 

N33073 

N33304 
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8 

8  

8  "ZZ 

8  

8 

8 .. 

O  ••••■>••< 

8  

8 

8 

8 

8 

8 

8  

8  

9  ZZ 

9  ZZ 

9  

9  

9 

9  ....... 

9  ........ 

9  ZZl 

9  ZZ. 
9 

9  ZZ. 

9 

9  

9  . 

9  . 

9 

9 

9 

9 

9  . 

9  ZZ 

9  

9  

9  ....... 

9  . 

9  . 

9  . — 

9  

9  ZZ 
9 

9  .._... 
9  ZZ 

9 

9  ...... 

9  

9  ....... 

9 

9  


P/N 


S/N 


Stage 


5005808-01 
5005808-01 
5005808^1 
5005806-01 
5005808-01 
5005808-01 
5005808^1 
5005808-01 
500580801 
5005808-01 
500580801 
500580801 
5005808-01 
5005808-01 
5005808-01 
5005808-01 
5005808^1 
500580801 
500580801 
5006008-01 
701509 
701509 
701509 
701509 
701509 
701509 
701509 
701509 
701509 
701509 
701509 
701509 
701509 
701509 
701509 
701509 
701509 
■  701509 
701509 
701509 
701509 
701509 
701509 
701509 
701509 
701509 
701509 
701509 
701509 
701509 
701509 
701509 
701500 
701509 
701509 
701509 
701509 
701509 
701509 
701509 
701509 
701509 
701509 
701509 
701509 
701509 


N33466 

N89447 

N89464 

P44800 

P45226 

R24458 

R91359 

R91787 

S07967 

S70327 

S70429 

S70463 

S70494 

870520 

T03317 

T03452 

T03476 

T03506 

T03549 

R24001 

5A1936 

J89101 

L56782 

L86804 

M09404 

M73608 

M84236 

N02058 

N02998 

N209AA0242 

N209AA0246 

N209AA0323 

N209AA0418 

N209AA0634 

N22S82 

N56942 

N56952 

N79878 

N97637 

N97707 

N98354 

N99323 

NENCAH0592 

NENCAH0697 

NENCAH0e83 

NENCAH1173 

NENCAH1422 

NENCAH1432 

P1 1303 

P1 1463 

P12707 

P52176 

P52596 

P52608 

P97654 

P97704 

P98673 

R18109 

R18342 

R18385 

R45763 

R45850 

R46297 

R46394 

R46403 

R72835 


9  . 

9  . 

9  . 

9  . 

9  . 

9  . 

9 

9 

9 

9 

9 

9 

9 

9 

9 

9 

9 

9 

9 

9 

9 

9 

9 

9 

9 

9 

9 

9 

9 


9 

9  . 

9 

9 

9 

9 

9 

9 

9 

9 

9 

9 

9 

9 

9 

9 

9 

9 

9 

9 

9 

9 

9 

9 

9 

9 

9 

9 

9 

9 

9 

9 

9 

9 


P/N 


S/N 


Stme 


701509 

701509 

701509 

701509 

701509 

701509 

701509 

701509 

701509 

701509 

701509 

701509 

701509 

701509 

701509 

701509 

701509 

701509 

701509 

701509 

701509 

701509 

701509 

738509 

772509 

772509' 

772509 

772509 

772509 

772509 

772509 

772509 

772509 

772509 

772509 

772509 

772509 

772509 

772509 

772509 

772509 

772509 

772509 

772509 

772509 

772509 

772509 

772509 

772509 

772509 

772509 

772509 

772509 

772509 

772509 

772509 

77»09 

772509 

772509 

772509 

772509 

772509 

798509 

796509 

796509 

798509 


R72839 
R72846 
R73002 
R74484 
S00704 
800765 
800624 
800686 
800909 
S00910 
S18837 
S18941 
S19027 
S50340 
870059 
877627 
877671 
877784 
877809 
T18893 
T18909 
T27458  • 

T27587 

HI  7622 

K23758 

K24989 

K86136 

LI 5428 

M40393 

M40397 

N42380 

N56S29 

N79955 

N79970 

N80784 

N96815 

N96816 

N96904 

N96905 

N97800 

N97806 

N99352 

N99353 

N99362 

N993d7 

N993d8 

N99376 

P11398 

PI 1407 

P1 1411 

P11414 

P11419 

P12231 

P76976 

P76987 

P7e990 

P76992 

P76894 

R17787 

801222 

S02183 

S50625 

AA0579 

B209AA0068 

B2O9AA00e6 

B209AA0100 


P/N 


S/N 


796509 

796508 

799509 

796509 

798609 

798509 

796508 

798509 

798509 

796509 

796506 

798506 

796509 

798506 

796506 

798506 

798509 

798506 

798508 

796506 

796509 

796509 

796509 

796508 

796506 

798509 

796509 

798509 

798509 

796606 

796606 

796509 

796509 

796509 

796509 

796509 

796509 

796509 

798506 

796509 

796509 

796509 

796509 

796509 

798509 

798509 

796506 

798509 

798509 

796509 

798509 

770610 

772510 

772510 

772510 

772510 

772510 

772510 

772510 

772510 

772510 

772510 

772510 

772510 

772510 


B209AA0103 

B209AA0105 

B209AA0185 

B209AA0261 

B20BAA0304 

B20eAA0364 

B209AA0420 

B209AA0429 

B20eAA0434 

B20eAA0461 

B206AA0618 

B20eAA0642 

B2aeAA0661 

B209AA0619 

B206AA0632 

B200AA0648 

B209AA0707 

BENCAH2178 

BENCAJ6152 

BENCAJ9319 

BENCAJ9337 

BENCAJ9348 

BENCAJ9356 

BENCAJS366 

BENCAK0166 

BENCAK4404 

BENCAK4409 

BENCAL0725 

BENCAL2575 

BENCAL4022 

BENCAL6238 

N03324 

N42399 

N42401 

N56700 

N97809 

N99501 

P53159 

P77576 

R72583 

R73581 

R74285 

802121 

802165 

879341 

879364 

879409^ 

879414 

894376 

S94384 

S84391 

G80186 

B210AA0003 

B210AA0024 

B210AA0062 

B210AA0128 

B210AA0263 

B210AA0339 

B210AA0396 

B210AA0520 

B210AA0538 

B210AA0549 

B210AA0663 

B210AA0619 

B210AA0684 
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stage 


10  .. 

10  ... 

10  ... 

10  ... 

10  ... 

10  ... 

10  ... 

10  ... 

10  ... 

10  ... 

10  ... 

10  ... 

10... 

10  ... 

10  ... 

10  ... 

10  ... 

10  ... 

10  ... 

10  ... 

10  ... 

10  ... 

10  ... 

10  ... 

10  ... 

10  ... 

10  ... 

10  ... 

10  .... 

10  .... 

to .... 

10  .... 

10  .... 

10  .... 

10  .... 

10  .... 

10  .... 

10  .... 

10  .... 

10  „.. 

10  .... 

10  .... 

10  .... 

10  .... 

10  .... 

10  .... 

10  .... 

10  .... 

10  .... 

10  .... 

10  .... 

10  .... 

10  .... 

10  .... 

10  .... 

10  .... 

10  .... 

10  .... 

10  .... 

10  .... 

10  

10  

10  .... 
10  .... 

10  

10  

10 

10  .... 

10 

10  „.., 

10  7.... 
10  .-. 


P/N 


S/N 


Stage 


772510 

B210AA0727 

10  

772510 

B210AA0744 

10  

772510 

B210AA0785 

10  

772510 

B210AA0860 
B210AA0862 

10  

772510 

10  

772510 

B210AA0956 

10  

772510 

B210AA0984 
B210AA1073 

10  

772510 

10  

772510 

B210AA1081 

10  

772510 

B210AA1137 

10  

772510 

BENCAH1958 

10  

772510 

BENCAH2165 

BENCAH2280 

BENCAJ5741 

BENCAJ9159 

BENCAJ9705 

BENCAJ9757 

10  

772510 

10  

772510 

10  

772510 

10  

772510 

10  ...'. 

772510 

10  

772510 

BENCAJ9767 
BENCAJ9773 

10 

772510 

10  

772510 

BENCAJ9805 
BENCAK4597 

10  

772510 

10  

772510 

BENCAK5154 

10  

772510 

BENCAK5350 

10  

772510 

BENCAK5735 

10  

772510 

BENCAK5773 

10  

772510 

BENCAK6465 

1 V    >•>■■■■•••*•••■ 

772510 

BENCAK9082 

10  

772510 

BENCAK9123 

10  

772510 

BENCAK9429 

10  

772510 

BENCAK9434 

10  

772510 

BENCAL1600 

10  

772510 

BENCAL1635 

10  

772510 

BENCAL2434 

10 

772510 

BENCAL3279 
BENCAL5558 

10  

772510 

10  

772510 

BENCAL6141 

BENCAL6373 

HI 7769 

H32904 

H34713 

H57950 

H76378 

10  

772510 

10  

772510 

10  

772510 

in 

772510 

10 

772510 

10 

772510 

10  

772510 

K56398 
K66132 

10 

772510 

10 

772510 

K86040 

10  

772510 

L15008 

10  

772510 

L32061 

1  fm^o 

L56859 
L86006 

10  

772510 

10 

772510 

10 

772510 

10  

772510 

M10588 
M10987 

10  

772510 

10  

772510 

M39587 

10  

772510 

M39591 

10  

772510 

M49011 

10  

772510 

M49358 

10  

772510 

M49359 

10 

772510 

M73918 

10 

772510 

M86490 
N02251 

10 

772510 

10  _ 

772510 

N02274 
N11091 

10  

772510 

10  

772510 

N22833 

10  

772510 

N42134 

10 

772510 

N56280 

10  

772510 

N57181 

10  

772510 

N57382 

10  

772510 

N57418 

10  

772510 

HS7437 

10  

772510 

r480225 

10  

772510 

N80703 

10  

772510 

N80716 

10  

P/N 


772510 

772510 

772510 

772510 

772510 

772510 

772510 

772510 

772510 

772510 

772510 

772510 

772510 

772510 

772510 

772510 

772510 

772510 

772510 

772510 

772510 

772510 

772510 

772510 

772510 

772510 

772510 

772510 

772510 

772510 

772510 

772510 

772510 

772510 

772510 

772510 

772510 

772510 

772510 

772510 

772510 

772510 

772510 

772510 

772510 

772510 

772510 

772510 

772510 

772510 

772510 

772510 

772510 

772510 

772510 

772510 

772510 

772510 

772510 

772510 

772510 

772510 

772510 

772510 

772510 

772510 

772510 

772510 

772510 

772510 

772510 

772510 


S/N 


Stage 


N80718 

N81110 

N81114 

N81474 

N97025 

N97067 

N97527 

N97553 

N97574 

N97591 

N97832 

N98539 

N98750 

N98764 

N98768 

N98798 

P1 1004 

P1 1017 

P11029 

PI 1039 

P1 1087 

P1 1094 

P11101 

P11562 

P1 1575 

P11834 

P12009 

P12612 

P12615 

PI 2645 

P12648 

P51452 

P51454 

P51833 

P51883 

P52238 

P53116 

P53207 

P53327 

P76886 

P76a91 

P77070 

P77161 

P77180 

P77423 

P77618 

P77663 

P77668 

P77744 

P77752 

P97017 

P98117 

P98258 

P98840 

R18022 

R18124 

R18611 

R18665 

R19275 

R46329 

R46679 

R72606 

R72615 

R72617 

R72874 

R73345 

R74396 

S01267 

S01277 

SOI 369 

S01501 

S01631 


10  . 
10  . 
10  . 
10  . 
10  . 
10  . 
10  . 
10  . 
10  . 
10  . 
10  . 
10  . 
10  . 
10  . 
10  . 
10  . 
10  . 
10  . 
10  . 
10. 
10  .. 
10.. 
10  .. 
10  . 
10  .. 
10  .. 
10  .. 
10  .. 
10  .. 
10  .. 
10  .. 
10  .. 
10  .. 
10  .. 
10  .. 
10  .. 
10  .. 
10  .. 

10  .. 

11  .. 
11  .. 
11  .. 
11  .. 
11  .. 
11  .. 
11  .. 
11  .. 
11  .. 

11  .. 
11  .. 
11  .. 
11  .. 
11  .. 
11  .. 
11  ... 
11  ... 
11  ... 
11  ... 
11  ... 
11  ... 
11  ... 
11  ... 
11  ... 
11  ... 
II  ... 
11  ... 
11  ... 
11  ... 
11  ... 
11  ... 
11  ... 
11  ... 


P/N 


S/N 


772510 

S01680 

772510 

S19280 

772510 

S19293 

772510 

S19294 

772510 

S19298 

772510 

S19328 

772510 

Sld440 

772510 

S19447 

772510 

S19458 

772510 

S19467 

772510 

S19486 

772510 

S19512 

772510 

S51089 

772510 

S51144 

772510 

S51176 

772510 

S51210 

772510 

S78237 

772510 

S78294 

772510 

S78298 

772510 

S78318 

772510 

S78439 

772510 

S78464 

772510 

S78511 

772510 

S78623 

772510 

S78642 

772510 

S78724 

772510 

T19014 

772510 

T19091 

772510 

T19152 

772510 

T19169 

772510 

T28070 

772510 

T28091 

772510 

T28136 

772510 

T28138 

772510 

T49026 

772510 

T49044 

772510 

T49055 

772510 

T49068 

772510 

749069 

701411 

G29388 

701411 

G43952 

769611 

H1690t 

772511 

AA0065 

772511 

B211AA0047 

772511 

B211AA0157 

772511 

B211AA0171 

772511 

B211AA0263 

772511 

B211AA0301 

772511 

B211AA0349 

772511 

B211AA0356 

772511 

B211AA0517 

772511 

B211AA0529 

772511 

B211AA0599 

772511 

B211AA0622 

772511 

B211AA0624 

772511 

B211AA0705 

772511 

B211AA0798 

772511 

B211AA0e23 

772511 

B211AA0945 

772511 

B211AA1004 

772511 

B211AA1107 

772511 

B211AA1166 

772511 

B211AA1212 

772511 

B211AA1292 

772511 

6211^1360 

772511 

BENCAH0264 

772511 

BENCAH2171 

772511 

BENCAH5424 

772511 

BENCAJ8130 

772511 

6ENCAK0910 

772511 

BENCAK7121 

772511 

BENCAK7336 
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Table  1— Continued 


Stage 


P/N 


77251 
77251 
77251 
77251 
77251 
77251 
77251 
77251 
77251 
77251 
77251 
77251 
77251 
77251 
77251 
77251 
77251 
77251 
77251 
77251 
77251 
77251 
77251 
77251 
77251 
77251 
77251 
77251 
77251 
77251 
77251 
77251 
77251 
77251 
77251 
77251 
77251 
77251 
77251 
77251 
77251 
77251 
77251 
77251 
77251 
77251 
77251 
77251 
77251 
77251 
77251 
77251 
77251 
77251 
77251 
77251 
77251 
77251 
77251 
77251 
77251 
77251 
77251 
77251 
77251 
77251 
77251 
77251 
77251 
77251 
77251 
77251 


S/N 


Stage 


BENCAK7407 

BENCAK7412 

BENCAK7417 

BENCAK7523 

BENCAL2881 

BENCAL2959 

BENCAL3030 

H56238 

H99450 

J24528 

J68900 

J88334 

K24665 

K35705 

K85911 

LI 5671 

L30512 

L84603   - 

L84967 

M11198 

M11208 

KM0116 

IM49492 

M49540 

M49551 

M61349 

M61810 

M61821 ' 

M61827 

M73414 

M86423 

M86943 

M87075 

N02874 

N03522 

N21358 

N22738 

N41160 

N41282 

N41646 

N41748 

N42587 

N42774 

N56399 

N56596 

N57323 

N57878 

N57899 

N57939 

N57953 

N80541 

N80554 

N80580 

N81408 

N93700 

N96929 

N96947 

N96955 

N97354 

N97368 

N97956 

N97977 

N98242 

N98245 

N98573 

N98587 

N98612 

N98949 

N98963 

N98974 

N98976 

N98981 


P/N 


7725 
7725 
7725 
7725 
7725 
7725 
7725 
7725 
7725 
7725 
7725 
'7725 
7725 
7725 
7725 
7725 
7725 
7725 
7725 
7725 
7725 
7725 
7725 
7725 
7725 
7725 
7725 
7725 
7725 
7725 
7725 
7725 
7725 
7725 
7725 
7725 
7725 
7725 
7725 
7725 
7725 
7725 
7725 
7725 
7725 
7725 
7725 
7725 
7725 
7725 
7725 
7725 
7725 
7725 
7725 
7725 
7725 
7725 
7725 
7725 
7725 
7725 
7725 
7725 
7725 
7725 
7725 
7725 
7725 
7725 
7725 
7725 


S/N 


N98985 

N99526 

N99535 

N99551 

N99553_ 

N99564 

N99590 

P03620 

P11615 

PI 1637 

PI 1959 

PI 1981 

P12385 

P12387 

P12399 

P12743 

P12777 

P12930 

P51979 

P52109 

P52732 

P52903 

PS2910 

P76731 

P76820 

P76832 

P76857 

P77637 

P77642 

P97786 

R05382 

R05539 

R05747 

R29690 

R29884 

R30070 

R30119 

R30137 

R30157 

R30194 

R30226 

R30258 

R30313 

R30429 

R30504 

R30534 

R30617 

R30625 

R30808 

R30810 

R30906 

R30941 

R30993 

R31009 

R31035 

R31073 

R31118 

R46248 

R46361 

S03667 

S03741 

S03745 

S03805 

S041S6 

S04451 

S04460 

S04473 

S04542 

S04543 

S04557 

S04564 

S04582 


Stage 

P/N 

S/N 

11  

772511 
7/2511 
772511 
772511 
772511 
772511 
772511 
772511 
//2511 
772511 
772511 
772511 
772511 
772511 
772511 
7/2511 
772511 
//2511 
772511 
.  772511 
772511 
772511 
//2511 
7r2511 
772511 
7/2611 
772511 
772511 
772511 
772511 
772511 
717312 
717312 
772512 
772512 
772512 
772512 
772512 
//2512 
772512 
772512 
/r^12 
7/2512 
772512 
772512 
7/2512 
7/2512 
7/2512 
772512 
772512 
772512 
7/2512 
7/2512 
7/2512 
772512 
772512 
7/2512 
772512 
772512 
7/2512 
772512 
772512 
772512 
772512 
772S12 
772512 
772512 
772512 
772512 
772512 
772512 
772512 

S04649 

11  

11  

S80373 
S80389 

11  

S80465 

11  

S80547 

11  

11  

S80617 

11  

S80682 

11  

S80740 

11  

S80765 

11  

T22044 

11  

11  

T2205? 
T22099 
T22202 

11  

T22236 

11  

T22261 

11 

T22353 

11  

T22378 

11  

11 „. 

T22395 
T22405 

t1  

11  

11 

11  

11  .._ 

11  

11  

T22521 
T22533 
T22503 
T2260B 
T  22653 
T22797 
T22835 

11  

T22873 

11  „. 

T22895 

11  

T22949 

11  

T23006 

12  

261946 

12  

3A7441 

12  

12  

12  

B212AA056R 
B212AA0e64 
H58261 

12  

H58448 

12  ™ 

12  

J23046 
J68527 

12  

J89283 

12  

K04097 

12  

K23952 

12  

K23992 

12  

K35619 

12  

K55628 

12 

12  

12  

K55951 
K56079 
K66470 

12  

K66500 

12  

K86442 

12  

K86447 

12   

L15502 

12  

L30e99 

12  

L31589 

12  

L32003 

12  „. 

12  

L56276 
L56294 

12  

L56303 

12  

L56308 

12  

L56886 

12 

L85095 

12  

L86236 

12 

M10233 

12  

M10966 

12  

M40061 

12  

M49574 

12  

M49665 

12  

M73392 

12  

M84838 

12  

N02466 

12  

N03990 

12  

N21261 
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Stage 


12 

12 

12 

12 

12 

12 

12 

12 

12 

12 

12 

12 

12 

12 

12 

12 

12 

12 

12 

12 

12 

12 

12 

12 

12 

12 

12 

12 

12 

12 

12 

12 

12 

12 

12 

12 

12 

12 

12 

12 

12 

12 

12 

12 

12 

12 

12 

12 

12 

12 

12 

12 

12 

12 

12 

12 

12 

12 

12 

12 

12 

12 

12 

12 

12 

12 

12 

12 

12 

12 

12 

12 


P/N 


772512 

772512 

772512 

772512 

772512 

772512 

772512 

772512 

772512 

772512 

772512 

772512 

772512 

772512 

772512 

772512 

772512 

772512 

772512 

772512 

772512 

772512 

772512 

772512 

772512 

772512 

772512 

772512 

772512 

772512 

772512 

772512 

772512 

772512 

772512 

772512 

772512 

772512 

772512 

772512 

772512 

772512 

772512 

772512 

772512 

772512 

772512 

772512 

772512 

772512 

772512 

772512 

772512 

772512 

772512 

772512 

772512 

772512 

772512 

772512 

772512 

772512 

772512 

772512 

772512 

772512 

772512 

772512 

772512 

772512 

772512 

772512 


S/N 


N22069 

N22894 

N41128 

^M1249 

KM1717 

rM2236 

N42871 

N56325 

N57451 

N58072 

N58127 

N80601 

N81044 

N81173 

N81187 

N97079 

N97083 

N97109 

N97384 

.N97438 

N97455 

N97457 

N97893 

N97916 

N9ei52 

N98162 

N98654 

N98657 

N98660 

N9e691 

N99016 

N99025 

N99049 

N99057 

N99094 

N99125 

P11154 

PI 1179 

P11183 

P1 1193 

PI 1252 

PI 1678 

P1 1699 

P1 1877 

P1 1879 

P1 1909 

P12244 

P12277 

P12493 

P12519 

P51414 

P52139 

P52409 

P52520 

P52871 

P53141 

P53351 

P53396 

P72298 

P76702 

P76921 

P76931 

P77096 

P77294 

P77338 

P77695 

P77796 

P78510 

P97315 

R17703 

R17746 

R18201 


Stage 

12 

12 

12  

12 

12  ....;..... 

12 

12 

12 

12  

12  ..- 

12 

12 

12 

12  

12  

12  

12  

12  

12 

12  '.'Z..~... 

12 !!"""!! 

12  

12 
12  „ 
12  .. 
12  .. 
12  .. 
12  .. 
12  .. 
12  .. 
12  .. 
12  .. 
12  .. 
12  .. 
12  .. 
12  .. 
12  .. 
12  .. 
12  .. 
12  .. 
12  „ 
12  .. 
12  .., 
12  ... 
12  ... 
12  ... 
12  ... 
12  ... 
12  ... 
12  ... 
12  ... 
12  ... 
12  ... 
12  ... 
12  ... 
12  ... 
12  ... 
12  ... 
12  ... 
12  ... 
12  ... 
12  -. 
12  ... 
12  ... 
12  ... 
12  ... 
12  ... 
12  ... 
12  ... 
12  ... 
12  ... 
12  ... 


P/N 


772512 

772512 

772512 

772512 

772512 

772512 

772512 

772512 

772612 

772512 

772512 

772512 

772512 

772512 

772512 

772512 

772512 

772512 

772512 

772512 

772512 

772512 

772512 

772512 

772512 

772512 

772512 

772512 

772512 

772512 

772512 

772512 

772512 

772512 

772512 

772512 

798512 

798512 

798512 

798512 

798512 

798512 

798512 

798512 

798512 

798512 

798512 

798512 

798512 

798512 

798512 

798512 

798512 

798512 

798512 

798512 

798512 

798512 

798512 

798512 

798512 

798512 

798512 

798512 

798512 

798512 

798512 

798512 

798512 

798512 

798512 

798512 


S/N 


Stage 


R18319 

R18589 

R19042 

R45067 

R45829 

R46100 

R46108 

R46121 

R46707 

R52615 

R72811 

R73024 

R73783 

R74357 

SOI 858 

S01860 

S01914 

S01923 

SOI 949 

S01969 

S01971 

S01980 

SOI 994 

S02002 

S02007 

S19593 

S19644 

S19843 

S51370 

S51437 

S51514 

S51519 

S51560  ' 

S51571 

S78825 

S78841 

B212AA0009 

B212AA0045 

B212AA0051 

B212AA0060 

B212AA0073 

B212AA0077 

B212AA0082 

B212AA0142 

B212AA0155 

B212AA0290 

B212AAa293 

B212AA0361 

B212AA0428 

B212AA0S86 

B212AA0618 

B212AA0647 

B212AA0735 

B212AA0747 

B212AA0942 

B212AA0974 

B212AA1031 

B212AA1062 

B212AA1098 

B212AA1173 

BENCAH1931 

BENCAH4104 

BENCAJ4925 

BENCAJ6158 

BENCAJ7821 

BENCAJ8115 

BENCAJ9478 

BENCAJ9497 

BENCAJ9503 

BENCAJ9530 

BENCAJ9617 

BENCAJ9673 


12 

12 

12 

12 

12 

12 

12 

12 

12 

12 

12 

12 

12 

12 

12 

12 

12 

12 

12 

12 

12 

12 

12 

12 

12 

12 

12 

12 

12 

12 

12 

12 

12 

12 

12 

12 

12 

12 

12 

12 

12 

12 

12 

12 

12 

12 

12 

12 

12 

12 

12 

12 


P/N 


798512 

798512 

798512 

798512 

798512 

796512 

798512 

798512 

798512 

798512 

796512 

798512 

798512 

798512 

798512 

798512 

798512 

798512 

798512 

798512 

798512 

796512 

796512 

798512 

796512 

796512 

798512 

798612 

796512 

796512 

796512 

796512 

796512 

796512 

796512 

796512 

796512 

796512 

796512 

796512 

796512 

796512 

796512 

798512 

798512 

798512 

798512 

798512 

796512 

796512 

798512 

798512 


S/N 


BENCAK0455 

BENCAK2377 

BENCAK4552 

BENCAK5787 

BENCAK8605 

BENCAK9227 

BENCAL1655 

BENCAL2487 

BENCAL4173 

BENCAL6328 

BENCAL6602 

M86993 

N42703 

N42708 

N57617 

N57629 

N80087 

N60088 

N98138 

N99136 

N99144 

P53305 

P76909 

P76916 

P77722 

P76317 

R17334 

R46556 

R46562 

R73201 

R74214 

S02217 

S02254 

S51853 

S79575 

S94530 

S94534 

S94538 

S94539  " 

S94569 

S94579 

S94590 

S94615 

T19187 

T19213 

T19220 

T19242 

T19277 

T19292 

T19314 

T28638 

T43059 


(b)  For  the  purpose  of  this  AD.  a  shop  visit 
is  defined  as  an  engine  removal,  where 
engine  maintenance  entails  separation  of 
pairs  of  major  mating  engine  flanges  or  the 
removal  of  a  disk.  hub.  or  spool  regardless  of 
other  planned  maintenance  except  where  the 
maintenance  is  being  done  in  lieu  of 
performing  the  maintenance  on  wing. 

(c)  The  accomplishment  of  the  inspections 
and  repairs  specified  in  this  AD  must  be 
performed  at  GE  Engine  Services — Dallas. 
LP.,  certificate  number  RA1R445K  of  Dallas. 
Texas.  Operators,  wishing  to  use  another 
focility  to  perform  the  required  inspections 
and  repairs  must  apply  for  an  alternative 
method  of  compliance  in  accordance  with 
paragraph  (e)  of  this  AD. 

(d)  Report  the  following  information  on  a 
monthly  basis  to  the  Manager  of  the  Engine 
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Certification  Office.  FAA,  12  New  England 
Executive  Park,  Burlington.  MA  01803-5299; 
fax  (781)  238-7199,  Internet: 
Mark.C.Fulmer©faa.dot.gov.  Reporting 
requirements  have  been  approved  by  the 
Office  of  Management  and  Budget  and 
assigned  OMB  control  number  2120-0056: 

(1)  S/N  of  disks  inspected  in  accordance 
with  paragraph  (a)  of  this  AD 

(2)  S/N  of  disks  found  with  arc  bums  and 
approximate  size  of  the  arc  bum. 

(3)  S/N  of  disks  repaired  in  accordance 
with  paragraph  (a)  of  this  AD. 

(4)  Hours  and  CIS  since  last  shop  visit  and 
total  hours  and  QS  of  disks  inspected  in 
accordance  with  paragraph  (a)  of  this  AD. 

(5)  Report  to  the  Manager  of  the  Engine 
Certification  Office,  within  two  business  days 
of  finding  one  of  the  following  conditions  as 
a  result  of  inspecting  a  disk  in  accordance 
with  paragraph  (a)  of  this  AD: 

(i)  A  crack  depth  of  more  than  5  mils, 
(ii)  More  than  2  tie  rod  holes  with  cracks, 
(iii)  Arc  bum  depth  beyond  9  mils. 

(e)  An  altemative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Engine 
Certification  Office.  Operators  shall  submit 
their  request  through  an  appropriate  FAA 
Principal  Maintenance  Inspector,  who  may 
add  comments  and  then  send  it  to  the 
Manager,  Engine  Certification  Office. 

Note  2:  Information  concerning  the 
existence  of  approved  altemative  methods  of 
compliance  with  this  airworthiness  directive, 
if  any,  may  be  obtained  from  the  Engine 
Certification  Office. 

(f)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  aircraft  to 

a  location  where  the  inspection  requirements 
of  this  AD  can  be  accomplished. 

(g)  The  actions  required  by  this  AD  shall 
be  done  in  accordance  with  the  following  GE 
Engine  Services— Dallas,  LP.  EB: 


Document  No. 

Pages 

Date 

JT8D-025  

1-3 

March  27.  1998. 

Total  Pages:  3. 

This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C.  552(a) 
and  1  CFR  part  51.  Copies  may  be  obtained 
from  GE  Engine  Services— Dallas  LP,  9311 
Reeves  St.,  Dallas,  TX  75235-2095.  Copies 
may  be  inspected  at  the  FAA,  New  England 
Region.  Office  of  the  Regional  Counsel.  12 
New  England  Executive  Park,  Burlington, 
MA;  or  at  the  Office  of  the  Federal  Register, 
800  North  Capitol  Street  NW.,  suite  700, 
Washington,  DC. 

(h)  This  amendment  becomes  eiFfective  on 
November  16. 1998. 

Issued  in  Burlington.  Massachusetts,  on 
October  6.  1998. 
Ronald  L.  Vavruska, 
Acting  h4anager.  Engine  and  PropeHer 
Directorate.  Aircraft  Certification  Service. 
|FR  Doc.  98-27463  Filed  10-15-98;  8:45  am] 

BHAJNO  CODE  4t1»-1»-U 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  98-NIII-74-AD:  Amendment 
39-10838;  AD  96-21-30] 

RIN2120-AA64 

Airwortliiness  Directives;  AirtMis  Model 
A300,  A310,  and  A300-600  Series 
Airplanes 

AGENCY:  Federal  Aviation 
Administration.  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AID), 
applicable  to  certain  Airbus  Model 
A300  series  airplanes  and  all  Model 
A310  and  A300-600  series  airplanes, 
that  requires  repetitive  inspections  for 
wear  damage  of  the  aft  attachment 
fittings  of  the  articulated  seats  and 
dummy  tracks  in  the  passenger 
compartment;  and  repair,  if  necessary. 
This  amendment  is  prompted  by 
issuance  of  mandatory  continuing 
airworthiness  information  by  a  foreign 
civil  airworthiness  authority.  The 
actions  specified  by  this  AD  are 
intended  to  detect  and  correct  wear 
damage  of  the  aft  attachment  fittings  of 
the  articulated  seats  and  dummy  tracks. 
Such  wear  damage  could  cause  the  floor 
panels  to  sag  and  result  in  failure  of 
flight  control  systems  and  consequent 
reduced  controllability  of  the  airplane. 
DATES:  Effective  November  20, 1998. 
The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  November 
20.  1998. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Airbus  Industrie.  1  Rond  Point 
Maurice  Bellonte.  31707  Blagnac  Cedex. 
France.  This  information  may  be 
examined  at  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  Rules  Docket, 
1601  Lind  Avenue.  SW..  Renton. 
Washington;  or  at  the  Office  of  the 
Federal  Register.  800  North  Capitol 
Street,  NW.,  suite  700.  Washington.  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Norman  B.  Martenson.  Manager. 
International  Branch.  ANM-116.  FAA, 
Transport  Airplane  Directorate; 
telephone  (425)  227-2110;  fax  (425) 
227-1149. 

SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  certain  Airbus 


Model  A300  series  airplanes  and  all 
Model  A310  and  A300-600  series 
airplanes  was  published  in  the  Federal 
Register  on  April  20, 1998  (63  FR 
•■19425).  That  action  proposed  to  require 
repetitive  inspections  for  wear  damage 
of  the  aft  attachment  fittings  of  the 
articulated  seats  and  dummy  tracks  in 
the  passenger  compartment;  and  repair, 
if  necessary. 

Comments 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
single  comment  received. 

Request  To  Revise  Repair  Criteria 

The  commenter.  an  operator,  suggests 
that  repair  is  not  necessary  for  wear 
damage  of  1  mm  or  less.  (The  prof>osed 
AD  would  have  required  repair  of  any 
damage.)  The  commenter  reports  that  its 
current  repair  procedures,  which  have 
been  approved  by  Airbus  and  the 
French  airworthiness  authority,  involve 
repair  only  when  the  wear  damage 
exceeds  1  mm.  The  commenter  notes 
that  the  service  bulletin  cited  in  the 
proposed  AD  provides  sliding  wear/ 
repair  limits  that  allow  operators  the 
option  to  either  repair  wear  damage  of 
2  mm  or  less,  or  continue  to  inspect 
until  the  wear  damage  exceeds  2  mm. 
The  commenter  also  states  that  a  wear 
rate  of  about  0.1  mm  per  1.000  flight 
cycles  is  considered  normal.  Therefore, 
in  order  to  comply  with  the  AD  as 
proposed,  the  commenter  anticipates 
that  all  of  its  tracliLs/fittings  would 
require  repair  for  minor  wear  or 
replacement  because  of  those  normal 
wear  conditions,  at  an  estimated  cost  of 
SB00,000. 

The  FAA  concurs.  Based  on 
information  provided  by  the  commenter 
and  clariHcation  provided  by  the 
manufacturer  and  the  French 
airworthiness  authority,  the  FAA  has 
determined  that  such  an  adjustment  of 
the  repair  criteria  will  represent  an 
appnopriate  option  to  operators  and  still 
maintain  an  acceptable  level  of  safety. 
Paragraphs  (c)  and  (d)  of  the  final  rule 
have  been  revised  accordingly. 
However,  the  FAA  finds  that  immediate 
repair  of  wear  damage  that  exceeds  1 
mm  is  necessary  to  maintain  an 
adequate  level  of  safety. 

Conclusion 

After  careful  review  of  the  available 
data,  including  the  comment  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  with  the  changes 
described  previously.  The  FAA  has 
determined  that  these  changes  will 
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neither  increase  the  economic  burden 
on  any  operator  nor  increase  the  scope 
of  the  AD. 

Cost  Impact   - 

The  FAA  estimates  that  126  airplanes 
of  U.S.  registry  will  be  afiiacted  by  this 
AD,  that  it  will  take  approximately  48 
work  hours  per  airplane  to  accomplish 
the  required  inspection,  and  that  the 
average  labor  rate  is  S60  per  work  hour. 
Based  on  these  Bgures,  the  cost  impact 
of  the  AD  on  U.S.  operators  is  estimated 
to  be  $362,880,  or  $2,880  per  airplane, 
per  ins{>ection  cycle. 

The  cost  impact  figiue  discussed 
above  is  based  on  assimiptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  future  if  this  AD 
were  not  adopted. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above.  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979):  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

Lilt  ofSubfecto  in  14  CTR  Pail  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  piusuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 


PART  39— AIRWORTHINESS      . 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C  106(g).  40113, 44701. 


f  39.13    (An 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

08-21-30    AiitNia  Industrie:  Amendment 
39-10838.  Docket  98-NM-74-AD. 

Applicability:  Model  A300  series  airplanes 
on  which  Airbus  Modification  3599  or  3135 
(reference  Airbus  Service  Bulletin  A300-53- 
0188)  has  been  accomplished,  and  all  Model 
A310  and  A30O-6O0  series  airplanes: 
certificated  in  any  category. 

Note  1:  This  AO  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
otherwise  modified,  altered,  or  repaired  in 
the  area  subject  to  the  requirements  of  this 
AD.  For  airplanes  that  have  been  modified, 
altered,  or  repaired  so  that  the  performance 
of  the  requirements  of  this  AD  is  afiiscted,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (f)  of  this  AD.  The 
request  should  include  an  assessment  of  the 
effect  of  the  modification,  alteration,  or  repair 
on  the  unsaiiB  condition  addressed  by  this 
AD:  and,  if  the  unsafe  condition  has  not  been 
eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  detect  and  correct  wear  damage  of  the 
aft  attachment  fittings  of  the  articulated  seats 
and  dummy  tracks  in  the  passenger 
compartment,  which  could  cause  the  floor 
panels  to  sag  and  result  in  failure  of  flight 
control  systems  and  consequent  reduced 
controllability  of  the  airplane,  accomplish 
the  following: 

(a)  Perform  a  detailed  visual  inspection  for 
wear  damage  of  the  aft  attachment  fittings  of 
the  articulated  seats  and  dummy  tracks  in  the 
passenger  compartment,  in  accordance  with 
Airtnu  Service  Bulletins  A30O-53-0329. 
Revision  01  (for  Airbus  Model  A300  series 
airplanes):  A30O-53-6105.  Revision  01  (for 
Airbus  Model  A300-600  series  airplanes):  or 
A310-53-2101,  Revision  01  (for  Airbus 
Model  A310  series  airplapes),  all  dated 
October  17, 1997;  at  the  applicable  time 
specified  in  paragraph  (a)(1)  or  (a)(2)  of  this 
AD. 

(1)  For  airplanes  that  have  accumulated 
less  than  12.000  total  flight  cycles  as  of  the 
effective  date  of  this  AD:  Inspect  prior  to  tlie 
accumulation  of  6,000  total  flight  cycles,  or 
within  18  months  after  the  effective  date  of 
this  AD,  whichever  occurs  later. 

(2)  For  airplanes  that  have  acciunulated 
12,000  or  more  total  flight  cycles  as  of  the 
effiective  date  of  this  AD:  Inspect  within  12 
months  after  the  effective  date  of  this  AD. 

(b)  If  no  wear  damage  is  detected  during 
the  inspection  required  by  paragraph  (a)  of 
this  AD,  repeat  the  detailed  visual  inspection 
thereafter  at  intervals  not  to  exceed  6.000 
flight  cycles. 


(c)  If  any  wear  damage  measuring  1  nun 
(0.039  in.)  or  less  is  detected  during  the 
inspection  required  by  paragraph  (a)  of  this 
AD,  accomplish  either  paragraph  (c)(1)  or 
(c)(2)  of  this  AD,  in  accordance  with  Airbus 
Service  Bulletin  A300-S3-0329.  Revision  01 
(for  Airbus  Model  A300  series  airplanes); 
A30O-53-6105,  Revision  01  (for  Airbus 
Model  A300-600  series  airplanes):  or  A310- 
53-2101.  Revision  01  (for  Airbus  Model 
A310  series  airplanes);  all  dated  October  17, 
1997;  as  applicable. 

(1)  Repeat  the  inspection  required  by 
paragraph  (a)  of  this  AD  at  the  interval 
specified  in  Figure  1,  Sheet  1,  of  the 
applicable  service  bulletin,  for  the  depth  of 
wear  damage  detected.  Or, 

(2)  Prior  to  further  flight,  repair  the  wear 
damage.  Thereafter,  repeat  the  inspection 
required  by  paragraph  (a)  of  this  AD  at 
intervals  not  to  exceed  6.000  flight  cycles. 

(d)  If  any  wear  damage  measuring  more 
than  1  mm  (0.039  in.),  and  less  than  or  equal 
to  2  nun  (0.078  in.),  is  detected  during  the 
inspection  required  by  paragraph  (a)  of  this 
AD:  Prior  to  further  flight,  repair  in 
accordance  with  Airbus  Service  Bulletin 
A30O-53-0329,  Revision  01  (for  Airbus 
Model  A300  series  airplanes);  A300-53- 
6105,  Revision  01  (for  Airbus  Model  A300- 
600  series  airplanes);  or  A31O-53-2101. 
Revision  01  (for  Airbus  Model  A310  series 
airplanes);  all  dated  October  17, 1997:  as 
applicable.  Repeat  the  inspection  thereafter    - 
at  intervals  not  to  exceed  6.000  flight  cycles. 

(e)  If  any  wear  damage  measuring  more 
than  2  mm  (0.078  in.)  is  detected  during  the 
inspection  required  by  paragraph  (a)  of  this 
AD.  pzioT  to  further  flight,  repair  in 
accordance  with  a  method  approved  by  the 
Manager,  International  Branch,  ANM-116, 
FAA.  Transport  Airplane  Directorate.  Repeat 
the  visual  inspection  thereafter  at  intervals 
not  to  exceed  6,000  flight  cycles. 

(f)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Maiuiger, 
International  Branch,  ANM-116.  FAA, 
Transport  Airplane  Directorate.  Operatora 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintence 
Inspector,  who  nuy  add  conunents  and  then 
send  it  to  the  Manager,  International  Branch. 
ANM-116. 

Note  2:  Information  concerning  the 
existence  of  approved  altenutive  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  International  Branch. 
ANM-116. 

(g)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(h)  Except  as  provided  by  paragraph  (e)  of 
this  AD,  the  actions  shall  be  done  in 
accordance  with  Airbus  Service  Bulletin 
A300-53-0329,  Revision  01,  dated  October 
17. 1997;  Airbus  Service  Bulletin  A300-53- 
6105.  Revision  01,  dated  October  17, 1997;  or 
A310-53-2101.  Revision  01.  dated  October 
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17. 1997;  as  applicable.  This  incorporation  by 
reference  was  approved  by  the  Director  of  the 
Federal  Register  in  accordance  with  5  U.S.C 
5S2(a)  and  1  CFR  part  51.  Copies  may  be 
obtained  from  Airbus  Industrie,  1  Rond  Point 
Maurice  Bellonte.  31707  Blagnac  Cedex, 
France.  Copies  may  be  inspected  at  the  FAA. 
Transport  Airplane  Directorate.  1601  Lind 
Avenue,  SW.,  Renton.  Washington;  or  at  the 
Office  of  the  Federal  Register.  800  North 
Capitol  Street,  NW..  suite  700,  Washington. 
DC. 

Note  3:  The  subject  of  this  AD  is  addressed 
in  French  airworthiness  directive  97-116- 
222(B),  dated  May  21, 1997. 

(i)  This  amendment  becomes  effective  on 
November  20, 1998. 

Issued  in  Renton,  Washington,  on  October 
6, 1998. 
Darrell  M.  Pederaon, 

Acting  Manager,  Transport  Airplane 
Directorate.  Aircraft  Certification  Service. 

[FR  Doc.  9»-27460  Filed  lO-lS-98:  8:45  am] 

HLUNQ  COM  4t1»-1»4l 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  AdminialFation 

14  CFR  Part  39 

[Dodwt  No.  96  MM  260^0;  Anwndment 
39-10837:  AD  99-21-29] 

RIN  2120-AA64 

Aimvorthiness  OirecUvee;  Boeing 
Model  747-100.  -200.  -300.  -400. 
747SP.  and  747SR  Serlaa  Airplanes 


AGENCY:  Federal  Aviation 
Administration.  DOT. 
ACTION:  Final  rule. 


summary:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  Boeing  Model  747- 
100.  -200,  -300,  -400,  747SP, and 
747SR  series  airplanes,  that  requires  a 
one-time  visual  inspection  to  determine 
the  pari  number  of  the  fuel  shutoff  valve 
installed  in  the  outboard  engines.  The 
AD  also  requires  replacement  of  certain 
valves  with  new  valves,  or  modification 
of  the  spar  valve  body  assembly,  and 
various  follow-on  actions.  This 
amendment  is  prompted  by  reports 
indicating  that,  due  to  high  fuel 
pressiue.  certain  fuel  system 
components  of  the  outboard  engines 
have  failed  on  in-service  airplanes.  The 
actions  specified  by  this  AD  are 
intended  to  prevent  such  high  fuel 
pressure,  which  could  result  in  failure 
of  the  fuel  system  components:  this 
situation  could  result  in  fuel  leakage 
and.  consequently,  lead  to  an  engine 
fire. 

DATES:  Effective  November  20. 1998. 
The  incorporation  by  reference  of 
certain  publications  listed  in  the 


regulations  is  approved  by  the  Director 
of  the  Federal  Raster  as  of  November 
20. 1998. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Boeing  Commercial  Airplane 
Group.  P.O.  Box  3707.  Seattle. 
Washii^on  98124-2207;  or  nr 
Aerospace  Controls,  28150  Industry 
Drive,  Valencia.  California  91355.  This 
information  may  be  examined  at  the 
Federal  Aviation  Administration  (FAA), 
Transport  Airplane  Directorate.  Rules 
Docket.  1601  Lind  Avenue.  SW.. 
Renton.  Washington:  or  at  the  Office  of 
the  Federal  Register,  800  North  Capitol 
Street.  NW..  suite  700.  Washington.  DC 

FOR  FURTHER  MFORMATION  CONTACT: 
Sulmo  Mariano.  Aerospace  Engineer. 
Propulsion  Branch.  ANM-140S.  FAA. 
Seattle  Aircraft  Certification  Office. 
1601  Lind  Avenue.  SW.,  Renton, 
Washington;  telephone  (425)  227-2686: 
fax  (425)  227-1181. 

SUPPI.EMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  certain  Boeing 
Model  747-100.  -200.  -300.  and  -400 
series  airplanes  was  published  in  the 
Federal  Register  on  February  7. 1997 
(62  FR  5783).  That  action  proposed  to 
require  a  one-time  visual  inspection  to 
determine  the  part  nimiber  of  the  fuel 
shutoff  valve  installed  in  the  outboard 
engines.  That  action  also  proposed  to 
require  replacement  of  certain  valves 
with  new  valves,  or  modification  of  the 
spar  valve  body  assembly,  and  various 
follow-on  actions. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
comments  received. 

One  commenter  supports  the 
proposed  rule. 

Request  To  Revise  Applicability  of 
Proposed  AD 

One  commenter.  the  manufacturer.    . 
requests  that  the  FAA  limit  the 
applicability  of  the  proposed  AD  to 
airplanes  having  line  numbers  629 
through  1006  inclusive.  Another 
commenter  requests  that  the  proposed 
AD  be  limited  to  only  Boeing  Model 
747-400  series  airplanes. 

The  manufacturer  states  that  the 
subject  fuel  shutoff  valve  with  the  faulty 
thermal  relief  assembly  was  delivered  to 
them  no  earlier  than  January  1986. 
Therefore,  the  manufacturer  estimates 
that  airplanes  starting  with  line  number 
629— the  first  Boeing  Model  747  series 
airplane  delivered  in  January  1986 — 


could  be  subject  to  the  identified  unsafe 
condition. 

The  manufacturer  also  states  that 
eight  in-service  events  have  occurred 
on  Boeing  Model  747-400  series 
airplanes  powered  by  General  Electric 
or  Rolls  Royce  engines  that  were 
installed  in  the  outboard  positions  only. 
There  have  been  no  confirmed  events  on 
General  Electric  or  Rolls  Royce  engines 
installed  in  the  inboard  positions,  or 
Boeing  Model  747-400  series  airplanes 
or  Boeing  747-100.  -200.  and  -300. 
747SP.  and  747SR  series  airplanes  (i.e.. 
Classic  airplanes)  powered  by  Pratt  & 
Whitney  series  engines.  The 
manufacturer  states  that  Boeing  Alert 
Service  Bulletin  747-28A2199,  dated 
August  1. 1996  (referenced  in  the 
proposal  as  an  appropriate  source  of 
service  information),  included  line 
numbere  1  through  1006  inclusive 
because  at  the  time  the  alert  service 
bulletin  was  released,  a  comprehensive 
installation  comparison  had  not  lieen 
completed  nor  had  the  quantitative  risk 
assessment  lieen  concluded. 

Since  issuance  of  the  alert  service 
bulletin,  the  manufacturer  has 
concluded  that  the  close  location  of 
pneimiatic  ducts  to  the  fuel  lines  for  the 
outboard  engine  increases  the 
possibility  of  higher  pressures  in  the 
outboard  engine  fuel  lines  after  the 
engines  are  shut  down.  The  two  Rolls 
Royce  in-service  events  on  the  fuel 
cooled  oil  cooler  (FCOC)  can  be 
attributed  to  the  fact  that  the  FCOC  is  a 
low  pressure  design. 

The  second  commenter  believes  that 
malfunctioning  spar  valve  thermal  relief 
assemblies  are  a  secondary  cause  of  the 
subject  problem.  The  commenter  states 
that  the  primary  cause  is  the  unique 
configuration  of  the  outl>oard  strut  on 
Boeing  Model  747-400  series  airplanes 
that  has  an  excessive  heat  source  near 
the  fuel  line. 

The  FAA  concura  partially.  The  FAA 
does  not  agree  with  the  ccHnmenter's 
request  to  limit  the  applicability  of  the 
final  rule  to  only  Boeing  Model  747-400 
series  airplanes.  The  FAA  points  out 
that  the  incidents  that  prompted  this  AO 
occurred  on  certain  Boeing  Model  747 
series  airplanes  on  which  the  spar 
valves  had  a  modified  thermal  relief 
assembly.  Because  these  spar  valves 
may  be  installed  on  airplanes  other  than 
Model  747-400  series  airplanes,  the 
FAA  has  determined  that  these 
airplanes  also  are  subject  to  the 
addressed  unsafe  condition.  In  addition, 
the  heat  from  sources  close  to  the  fuel 
lines  do  not  per  se  create  the  problem. 
However,  the  FAA  does  agree  with  the 
manufacturer's  request  to  limit  the 
applicability  of  the  final  rule  to 
airplanes  having  line  niunbers  629 
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through  1006  inclusive  since  the  Boeing 
Model  747  series  airplane  having  line 
number  629  was  the  first  airplane 
delivered  on  which  the  subject  valve 
was  installed.  Therefore,  the  FAA  has 
revised  the  applicability  of  the  final  rule 
accordingly. 

Request  To  Extend  Compliance  Time  of 
Visual  Inspection 

Several  commenters  request  that  the 
compliance  time  for  accomplishment  of 
the  visual  inspection,  as  specified  in 
paragraph  (a)  of  the  proposed  AD.  be 
extended  from  the  proposed  12  months. 
One  of  these  commenters  states  that  a 
24-month  compliance  time  mil  allow 
the  inspection  to  be  accomplished 
during  a  regularly  scheduled  "C"  check, 
and  thereby  eliminate  any  significant 
disruptions  in  flight  schedules.  Another 
commenter  suggests  a  15-month 
compliance  time. 

The  FAA  concurs  that  the  compliance 
time  can  be  extended  somewhat.  The 
FAA's  intent  was  that  the  inspection  be 
conducted  during  a  regularly  scheduled 
maintenance  visit  for  the  majority  of  the 
affected  fleet,  when  the  airplanes  would 
be  located  at  a  base  where  special 
equipment  and  trained  personnel  would 
be  readily  available,  if  necessary.  Based 
on  the  information  supplied  by  the 
commenters,  the  FAA  now  recognizes 
that  18  months  corresponds  more 
closely  to  the  interval  representative  of 
most  of  the  afiiected  operators'  normal 
maintenance  schedules.  Paragraph  (a)  of 
the  final  rule  has  been  revised  to  reflect 
a  compliance  time  of  18  months.  The 
FAA  does  not  consider  that  this 
extension  of  an  additional  6  months  for 
compliance  will  adversely  affect  safety. 

Request  To  Reriae  Part  Numbers 

One  commenter  requests  that  the  FAA 
reference  the  suffix  letter  "A"  or  "M." 
as  identified  in  Boeing  Alert  Service 
Bulletin  747-28A2199.  for  part  numbers 
specified  in  the  proposed  AD.  The  FAA 
does  not  concur.  The  commenter  is 
incorrect  that  these  suffixes  appear  in 
the  subject  Boeing  alert  service  bulletin: 
they  appear  in  ITT  Service  Bulletin 
SB125334-28-01.  After  reviewing  the 
nr  service  bulletin,  the  FAA  finds  that 
these  suffixes  are  meant  for  the  parts 
after  they  have  been  modified  and  are 
not  used  for  the  identification  of  the 
appropriate  part  numbers,  as  suggested 
by  the  commenter.  Therefore,  the  FAA 
finds  that  no  change  to  the  final  rule  is 
necessary. 

Request  To  Perform  Inspection  on  One 
Valve  at  a  Time 

Two  commenters  request  that  the 
FAA  allow  operators  to  inspect  the  fuel 
shutoff  valves  (required  by  paragraph  (a) 


of  the  proposed  AD]  one  at  a  time 
within  the  proposed  12-month 
compliance  time.  One  commenter  states 
that  it  will  not  be  able  to  accomplish  the 
proposed  inspections  and  replacement 
(if  required)  without  scheduling  its 
airplanes  out-of-service  for  extended 
pwriods  of  time.  The  FAA  conciuv 
partially.  If  an  operator  elects  to  inspect 
the  valves  one  at  a  time  within  the 
specified  compliance  time,  it  is  the 
operator's  prerogative  to  do  so.  The  FAA 
finds  no  change  to  the  final  rule  is 
necessary. 

Request  for  Clarification  of 
Requirements  of  Proposal 

Several  commenters  question  whether 
the  requirement  to  perform  an 
inspection  to  detect  fuel  leaks  on  all 
four  engines  is  correct  in  paragraph  (b) 
of  the  proposed  AD.  Other  commenters 
question  why  this  inspection  is 
necessary.  Two  other  commenters 
believe  that  paragraph  (b)  of  the 
proposed  AD  should  address  only  "the 
outboard  engines"  or  "engines  number 
1  and  4,"  rather  than  "all  four  engines." 
These  commenters  question  the  reason 
for  leak  checking  the  inboard  engines. 

The  FAA  finds  that  clarification  is 
necessary.  Although  the  FAA  has  only 
received  reports  of  the  high  pressure 
occurring  in  the  fuel  line  of  the 
outboard  engines,  the  FAA  notes  that  an 
inboard  engine  could  have  been  located 
previously  in  the  outboard  position. 
Therefore,  as  discussed  previously  in 
the  notice  of  proposed  rulemaking 
(NPRM).  the  FAA  finds  that  it  is 
necessary  that  the  subject  inspection  be 
accomplished  on  all  four  engines. 
However,  if  an  operator  has 
documentation  that  demonstrates  that 
the  inboard  engines  have  never  been 
located  in  the  outboard  position,  the 
FAA  has  determined  that  the  operator 
does  not  have  to  conduct  the  inspection 
on  those  inboard  engines.  The  FAA  has 
revised  the  final  rule  to  include  a  new 
paragraph  (c)  specifying  this  provision. 

Request  To  Reference  Another  Source 
of  Senrice  Information 

One  commenter  requests  that  the  FAA 
allow  operators  to  accomplish  the 
inspection  required  by  paragraph  (b)  of 
the  proposed  AD  in  accordance  with 
Section  2fr-22-07  of  the  747  Airplane 
Maintenance  Manual,  rather  than 
Chapter  71.  If  not.  the  commenter 
requests  that  the  FAA  reference  a 
specific  leak  check  in  Chapter  71.  The 
FAA  does  not  concur.  The  FAA  notes 
that  the  procedures  for  accomplishing 
the  subject  inspection  are  under  the 
heading  "Fuel  and  Oil  Leak  Checks"  in 
Chapter  71.  Therefore,  no  change  to  the 
final  rule  is  necessary. 


Request  To  Revise  Proposed  Actions 
Baaed  on  Future  Senrice  Information 

The  manufacturer  also  states  that  it 
will  revise  Boeing  Alert  Service  Bulletin 
747-28A2199.  dated  August  1. 1996.  to 
add  a  step  to  check  the  maintenance 
records  for  Model  747  series  airplanes 
having  line  numbers  1  through  1006 
inclusive,  powered  by  General  Electric 
and  Roll  Royce  engines.  If  previous 
maintenance  on  the  valves  has  been 
accomplished,  the  revised  service 
bulletin  would  include  procedures  for 
inspection  of  the  valve  part  nimiber,  and 
replacement,  if  necessary:  if  no 
maintenance  on  valves  has  been 
accomplished,  the  inspection  would  not 
be  necessary. 

From  this  comment,  the  FAA  infers 
that  the  commenter  is  requesting  that 
the  proposed  AD  be  revised  to  include 
these  procedures.  The  FAA  does  not 
concur.  The  manufacturer  has  not 
issued  a  revision  to  the  refisrenced  alert 
service  bulletin.  The  FAA  does  not 
consider  it  appropriate  to  delay  the 
issuance  of  this  final  rule.  When  the 
new  service  bulletin  is  issued,  the  FAA 
will  review  it  and  may  consider  future 
rulemaking  action. 

Request  To  Revise  Cost  Estimate 

One  commenter  bequests  that  the  FAA 
revise  the  cost  estimate  of  the  proposed 
AD  to  reflect  the  latest  values  cited  in 
a  Notice  of  Status  Change  for  the  alert 
service  bulletin.  The  FAA  does  not 
concur.  The  FAA  is  unaware  of  a  Notice 
of  Status  Change  for  Boeing  Alert 
Service  Bulletin  747-28A2199.  dated 
August  1.1996. 

Explanation  of  Changes  Made  to 
Proposal 

The  NPRM  indicated  that  the 
airplanes  affected  by  the  proposed  AD 
were  Boeing  Model  747-100,  -200, 
-300.  and  -400  series  airplanes.  The 
proposed  AD  was  intended  to  apply  to 
all  Boeing  Model  747  series  airplanes 
that  have  the  faulty  fuel  shutoff  spar 
valves  installed,  including  Model  747SP 
and  747SR  series  airplanes.  The 
estimate  of  the  affected  fleet  size  that 
was  provided  in  the  NPRM  included 
those  airplanes,  which  many,  including 
the  manufacturer,  consider  to  be  part  of 
the  Model  747-100  series.  Those  models 
are  listed  separately  on  the  Model  747 
Type  Certificate  Data  Sheet.  Therefore, 
in  order  to  clarify  that  this  AD  does 
apply  to  those  models,  the  FAA  has 
revised  the  final  rule  to  list  the  affected 
airplanes  as  Boeing  Model  747-100, 
-200.  -300.  -400.  747SP.  and  747SR 
series  airplanes. 
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Conclusion 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  with  the  changes 
described  previously.  The  FAA  has 
determined  that  these  changes  will 
neither  increase  the  economic  burden 
on  any  operator  nor  increase  the  scope 
of  the  AD. 

Cost  Impact 

~  There  are  approximately  418  Boeing 
Model  747-100,  -200,  -300,  -400. 
747SP.  and  747SR  series  airplanes  of  the 
affected  design  in  the  worldwide  fleet. 
The  FAA  estimates  that  24  airplanes  of 
U.S.  registry  will  be  affected  by  this  AD. 

It  will  take  approximately  4  work 
hours  per  airplane  to  accomplish  the 
required  one-time  visual  inspection  to 
determine  the  part  number  of  the  valve, 
at  an  average  labor  rate  of  S60  per  work 
hour.  Based  on  these  figures,  the  cost 
impact  of  this  visual  inspection  required 
by  this  AD  on  U.S.  operators  is 
estimated  to  be  $5,760,  or  S240  per 
airplane. 

Should  an  operator  be  required  to 
accomplish  the  necessary  one-time 
inspection  to  detect  leaks  and  cracks 
(after  replacement  of  the  valve  or 
modification  of  the  assembly),  it  will 
take  approximately  16  work  hours  per 
airplane,  at  an  average  labor  rate  of  $60 
per  work  hour.  Based  on  these  figures, 
the  cost  impact  of  this  one-time 
inspection  is  estimated  to  be  $960  per 
airplane. 

The  cost  impact  figures  discussed 
above  are  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  future  if  this  AD 
were  not  adopted. 

Should  an  operator  elect  to  modify 
the  valve  body  assembly  of  the  fuel 
system  rather  than  replace  a  discrepant 
valve,  it  would  take  approximately  20 
work  hours  per  airplane,  at  an  average 
labor  rate  of  $60  per  work  hour. 
Required  parts  would  cost 
approximately  $404  (2  kits)  per 
airplane.  Based  on  these  figures,  the  cost 
impact  of  any  necessary  modification 
action  is  estimated  to  be  $1,604  per 
airplane. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 


accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above.  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866:  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034.  February  26. 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40113.  44701. 

139.13    [AmeiMled] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

98-21-29    Boeing:  Amendment  39-10837. 
Docket  96-NM-260-AD. 

Applicability:  Model  747-100.  -200.  -300. 
-400,  747SP.  and  747SR  series  airplanes, 
having  line  numbers  629  through  1006 
inclusive,  and  powered  by  General  Electric  or 
Rolls  Royce  engines;  certificated  in  any 
category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  p>aragraph  (d)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD:  and.  if  the  unsafe  condition  has  not 


been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  high  fuel  pressure  in 
components  between  the  fuel  shutoff  spar 
valve  and  the  engine  fuel  shutofT  valve, 
which  could  result  in  feilure  of  the  fuel 
system  components,  lead  to  fuel  leakage,  and, 
consequently,  lead  to  a  possible  engine  fire, 
accomplish  the  following: 

(a)  Within  18  months  after  the  e^ctive 
date  of  this  AD,  perform  a  one-time  visual 
inspection  to  determine  the  part  number  of 
the  fiiel'shutoff  valve  installed  in  the  left- 
and  right-hand  outboard  engines,  in 
accordance  with  Boeing  Alert  Service 
Bulletin  747-28A2199.  dated  August  1,  1996. 

(1)  If  a  valve  having  part  number  (P/N) 
S343T003-40  (ITT  P/N  125334D-1)  is 
installed,  no  further  action  is  required  by  this 
AD. 

(2)  If  a  valve  having  P/N  S343T003-40  (ITT 
P/N  125334D-1)  is  not  installed,  prior  to 

.further  flight,  accomplish  either  paragraph. 
(a)(2)(i)  or  (a)(2)(ii)  of  this  AD. 

(i)  Replace  the  valve  with  a  new  valve,  in 
accordance  with  the  alert  service  bulletin. 
Prior  to  further  flight  following 
accomplishment  of  the  replacement,  align  the 
valve(s),  perform  a  check  to  detect  leaks,  and 
correct  any  discrepancy,  in  accordance  with 
the  alert  service  bulletin.  Or 

(ii)  Modify  the  valve  lx>dy  assembly  of  the 
fuel  system  in  accOTdance  with  ITT  Service 
Bulletin  SB125120-28-01,  FTT  Service 
Bulletin  SB10797O-28-01.  and  ITT  Service 
Bulletin  SBl 25334-28-01;  all  dated  July  15. 
1996. 

(b)  Except  as  provided  in  paragraph  (c)  of 
this  AD,  prior  to  further  flight  following 
accomplishment  of  paragraph  (a)(2)  of  this 
AD,  perform  a  one-time  inspection  to  detect 
fuel  leaks  of  the  components  between  the 
fuel  shutoff  spar  valve  and  the  engine  fuel 
shutoff  valve  on  all  four  engines,  in 
accordance  with  the  applicable  section  that 
pertains  to  Rolls  Rovce  RB211  series  engines 
or  General  Electric  CF6-80C  and  CP6-45/50 
series  engines  in  Chapter  71  of  the  Boeing 
747  Airplane  Maintenance  Manual  (AMM).  If 
any  leak  is  detected,  prior  to  fiirther  flight, 
replace  the  part  with  a  serviceable  part. 

(c)  For  airplanes  having  maintenance 
records  that  f»ositively  demonstrate  that  the 
inboard  engines  have  never  been  located  in 
the  outboard  position:  Prior  to  further  flight 
following  accomplishment  of  paragraph  (aH2) 
of  this  AD,  perform  a  one-time  inspection  to 
detect  fuel  leaks  of  the  components  between 
the  fuel  shutoff  spar  valve  and  the  engine 
fuel  shutoff  valve  on  the  outboard  engines 
only,  in  accordance  with  the  applicable 
section  that  pertains  to  Rolls  Royce  RB211 
series  engines  or  General  Electric  CF&-80C 
and  CF6-45/50  series  engines  in  Chapter  71 
of  the  Boeing  747  AMM.  If  any  leak  is 
detected,  prior  to  further  flight,  replace  the 
part  with  a  serviceable  part. 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager.  Settle 
Aircraft  Certification  Office  (AGO).  FAA, 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
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appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Seattle  ACO. 
Not*  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD.  if  any.  may  be 
obtained  from  the  Seattle  ACX). 

(e)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(f)  Except  as  provided  by  paragraphs  (b) 
and  (c)  of  this  AD.  the  actions  shall  be  done 
in  accordance  with  Boeing  Alert  Service 
Bulletin  747-28A2199.  dated  August  1.  1996: 
or  ITT  Service  Bulletin  SBl 251 20-28-01.  ITT 
Service  Bulletin  SB  107970-28-01,  and  ITT 
Service  Bulletin  SBl 25334-28-01:  all  dated 
July  15. 1996.  This  incorporation  by 
reference  was  approved  by  the  Director  of  the 
Federal  Register  in  accordance  with  5  U.S.C. 
552(a)  and  1  CFR  part  51.  Copies  may  be 
obtained  from  Boeing  Commercial  Airplane 
Group,  P.O.  Box  3707,  Seattle.  Washington 
98124-2207:  or  ITT  Aerospace  Controls, 
28150  Industry  Drive,  Valencia,  California 
91355.  Copies  may  be  inspected  at  the  FAA, 
Transport  Airplane  Directorate,  1601  Lind 
Avenue,  SW.,  Renton.  Washington:  or  at  the 
Office  of  the  Federal  Register.  800  North 
Capitol  Street,  NW.,  suite  700,  Washington. 
DC. 

(g)  This  amendment  becomes  effective  on 
November  20, 1998. 

Issued  in  Renton,  Washington,  on  October 
6.  1998. 

Damll  M.  Pedenon, 

Acting  Manager.  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
(FR  Doc.  98-27459  Filed  10-15-98;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

4 

14CFRPart39 

[Dodiet  No.  M-^M^I  87-nADi  Amendment 
39-10040;  AD  Oft-21-321 

RIN2120-AAe4 

Ainrironhinaaa  Diractivas;  Alrtwa  Modal 
A300.  A310.  and  A300-600  Sarlaa 


agency:  Federal  Aviation 
Administration,  DOT. 
ACTKM:  Final  inle. 


SUMMARY:  This  amendment  supersedes 
an  existing  airworthiness  directive  (AD), 
applicable  to  all  Airbus  Model  A300, 
A310,  and  A300-600  series  airplanes, 
that  currently  requires  performing  a  ram 
air  turbine  (RAT)  extension  test; 
removing  and  disassembling  the  RAT 
uplock  mechanism:  performing  an 
inspection  to  detect  corrosion  of  the 
RAT  uplock  mechanism,  and 


replacement  with  a  new  assembly,  if 
necessary;  and  cleaning  all  the  parts  of 
the  RAT  control  shaft  and  its  bearing 
component  parts.  This  amendment 
requires  modification  of  the  RAT 
unlocking  control  unit,  which 
constitutes  terminating  action  for  the 
repetitive  tests  and  inspections.  This 
amendment  also  limits  the  applicability 
of  the  existing  AD.  This  amendment  is 
prompted  by  issuance  of  mandatory 
continuing  airworthiness  information  by 
a  foreign  civil  airworthiness  authority. 
The  actions  specified  by  this  AD  are 
intended  to  prevent  corrosion  of  the 
RAT  uplock  pin/shaft  and  needle, 
which  could  result  in  failure  of  the  RAT 
to  deploy  and  consequent  loss  of 
emergency  hydraulic  power  to  the  Hight 
controls  in  the  event  that  power  is  lost 
in  both  engines. 

dates:  Effective  November  20. 1998. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  November 
20.  1998. 

The  incorporation  by  reference  of 
certain  other  publications,  as  listed  in 
the  regulations,  was  approved 
previously  by  the  Director  of  the  Federal 
Register  as  of  December  2,  1997  (62  FR 
55726.  October  28. 1997). 
AOOnESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Airbus  Industrie.  1  Rond  Point 
Maurice  Bellonte.  31707  Blagnac  Cedex. 
France.  This  information  may  be 
examined  at  the  Federal  Aviation 
Administration  (FAA).  Transport 
Airplane  Directorate.  Rules  CkKket. 
1601  Lind  Avenue.  SW.,  Renton. 
Washington;  or  at  the  Office  of  the 
Federal  Register.  800  North  Capitol 
Street.  NW..  suite  700.  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Norman  B.  Martenson,  Manager, 
International  Branch,  ANM-116,  FAA, 
Transport  Airplane  Directorate.  1601 
Lind  Avenue,  SW.,  Renton.  Washington 
98055-4056;  telephone  (425) 227-2110: 
fax  (425)  227-1149. 
SUPPLEMBfTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39) 
by  superseding  AD  97-22-06. 
amendment  39-10177  (62  FR  55726. 
October  28. 1997),  which  is  applicable 
to  all  Airbus  Model  A300.  A310.  and 
A300-600  series  airplanes,  was 
published  in  the  Federal  Register  on 
August  13. 1998  (63  FR  43349).  The 
action  proposed  to  continue  to  require 
performing  a  ram  air  turbine  (RAT) 
extension  test;  removing  and 
disassembling  the  RAT  uplock 
mechanism;  performing  an  inspection  to 
detect  corrosion  of  the  RAT  uplock 


mechanism,  and  replacement  with  a 
new  assembly,  if  necessary;  and 
cleaning  all  the  parts  of  the  RAT  control 
shaft  and  its  bearing  component  parts. 
The  action  also  proposed  to  require 
modification  of  the  RAT  unlocking 
control  unit,  which  constitutes 
terminating  action  for  the  repetitive 
tests  and  inspections.  Additionally,  the 
action  proposed  to  limit  the 
applicability  of  the  existing  AD. 

Comments 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
single  comment  received. 

Tne  commenter  supports  the 
proposed  rule. 

Explanation  of  Correction  Made  to  This 
Final  Rule 

In  paragraph  (a)  of  the  proposed  rule, 
the  FAA  inadvertently  referenced 
Airbus  Service  Bulletins  A300-29-0108, 
dated  April  1.  1996;  A310-29-2076, 
dated  April  1, 1996;  and  A300-29-6037, 
dated  April  1, 1996;  for  accomplishment 
of  the  action  required  by  paragraph 
(a)(1)  of  the  NPRM.  However,  the 
Airplane  Maintenance  Manual  is  the 
correct  reference  for  accomplishment  of 
the  action  required  by  paragraph  (a)(1). 
Paragraph  (a)  of  this  final  rule  has  been 
revised  accordingly. 

Conclusion 

After  careful  review  of  the  available 
data,  including  the  comment  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  with  the  change 
previously  described.  The  FAA  has 
determined  that  this  change  will  neither 
increase  the  economic  burden  on  any 
operator  nor  increase  the  scope  of  the 
AD. 

Cost  Impact 

There  are  approximately  126  Model 
A300,  A310,  and  A300-600  series 
airplanes  of  U.S.  registry  that  will  be 
affected  by  this  AD. 

The  actions  that  are  currently 
required  by  AD  97-22-06,  and  retained 
in  this  AD,  take  approximately  10  work 
hours  per  airplane  to  cccomplish,  at  an 
average  labor  rate  of  $60  per  work  hour. 
Required  parts  will  be  provided  by  the 
manufacturer  at  no  cost  to  the  operators. 
Based  on  these  figures,  the  cost  impact 
of  the  previously  required  actions  on 
U.S.  opwrators  is  estimated-to  be 
$75,600.  or  $600  per  airplane. 

The  new  modification  that  is.required 
in  this  AD  action  will  take 
approximately  9  work  hours  [>er 
airplane  to  accomplish,  at  an  average 
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labor  rate  of  $60  p>er  work  hour. 
Required  parts  will  cost  approximately 
$1,972  p>er  airplane.  Based  on  these 
figures,  the  cost  impact  of  the 
modification  required  by  this  AD  on 
U.S.  operators  is'  estimated  to  be 
$316,512,  or  $2,512  p>er  airplane. 

The  cost  impact  figiues  discussed 
above  are  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  futiue  if  this  AD 
were  not  adopted. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effiects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  p>ower  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preperation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034.  February  26. 1979):  and  (3) 
will  not  have  a  significant  economic 
impMCt.  piositive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepered  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Pocket  at  the  location  provided  under 
the  caption 


Lilt  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safisty,  Incoiporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  p>art  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
pert  39)  as  follows: 

PART  9»— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Auiliority:  49  U.S.C.  106(g),  40113.  44701. 

139.13    [Amended] 

2.  Section  39.13  is  amended  by 
removing  amendment  39-10177  (62  FR 


55726,  October  28, 1997),  and  by  adding 
a  new  airworthiness  directive  (AD), 
amendment  39-10840.  to  read  as 
follows: 

9S-21-32  Airims  Industrie:  Amendment  39- 
10840.  Docket  98-NM-187-AD. 
Supersedes  AD  97-22-06.  Amendment 
39-10177. 

Applicability:  Model  A300,  A3 10,  and 
A30O-600  series  airplanes  on  which  Airbus 
Modification  11527  has  not  been 
accomplished;  certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
otherwise  modified,  altered,  or  repaired  in 
the  area  sub)ect  to  the  requirements  of  this 
AD.  For  airplanes  that  have  been  modified, 
altered,  or  repaired  so  that  the  performance 
of  the  requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (d)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  eSoct  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafie  condition  has  not 
been  eliminated,  the  request  should  include 
spwcific  proposed  actions  to  address  it 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  corrosion  of  the  ram  air  turbine 
(RAT)  uplock  pin/shaft  and  needle,  which 
could  result  in  failure  of  the  RAT  to  deploy 
and  consequent  loss  of  emergency  hydraulic 
power  to  the  flight  controls  in  the  event  that 
power  is  lost  in  bodi  engines,  accomplish  the 
tbllowing: 


•ftlH 


of  AD  97- 


22-es 

(a)  Within  30  months  since  the  date  of 
manufacture,  or  within  3  months  after 
December  2, 1997  (the  effiective  date  of  AD 
97-22-06.  amendment  39-10177).  whichever 
occurs  later,  accomplish  the  requirements  of 
paragraphs  (aMD  and  (aK2)  of  this  AD. 
Thereafter,  repeat  these  actions  at  intervals 
not  to  exceed  30  months. 

(1)  Perform  a  RAT  extension  test  on  the 
ground,  in  accordance  with  the  procedures 
specified  in  the  Airplane  Maintenance 
Manual. 

(2)  Disassemble  and  remove  the  uplock 
mechanism  of  the  RAT  and  perform  a  visual 
inspection  of  the  uplock  mechanism  to  detect 
corrosion,  in  accordance  with  Airbus  Service 
Bulletin  A300-2»-0108,  dated  April  1. 1996 
(for  Model  A300  series  airplanes);  A310-29- 
2076.  dated  April  1, 1996  (for  Model  A310 
series  airplanes):  or  A300-29-6037,  dated 
April  1. 1996  (for  Model  A300-600  series 
airplanes):  as  applicable. 

Note  2:  For  the  purposes  of  this  AD,  the 
RAT  uplock  mechanism  includes  both  the 
lever  assembly  and  uplock  unit. 

(i)  If  no  corrosion  is  detected:  Prior  to 
further  flight,  clean  and  lubricate  the  uplock 
mechanism  and  its  associated  parts,  reinstall 
the  assembly,  and  perform  a  retraction/ 
extension/retraction  of  the  RAT,  in 
accordance  with  the  applicable  service 
bulletin. 

(ii)  If  any  corrosion  is  detected  in  any  part 
of  the  uplock  mechanism,  prior  to  further 


flight,  accomplish  either  paragraph 
(a)(2)(iiMA)  or  (aK2Mii)(B)  of  this  AD  in 
accordance  vrith  the  applicable  service 
bulletin. 

(A)  Replace  the  uplock  mechanism  with  a 
new  paiX  and  perfonn  a  retraction/extension/ 
retraction  of  the  RAT,  in  accordance  with  the 
applicable  service  bulletin.  Or 

(B)  Clean  and  lubricate  the  uplock 
mechanism  and  its  associated  parts.  Within 
30  days  following  accomplishment  of  this 
cleaning  and  lubrication,  replace  the  uplock 
mechanism  with  a  new  part  and  perform  a 
retraction/extension/ retraction  of  the  RAT. 

(b)  Initial  accomplishment  of  the  actions 
required  by  pnragraph  (a)  of  this  AD  that 
have  been  peifuuued  in  acoordanoe  with 
Airbus  All  Operator  Telex  29-16.  Revision 
01.  dated  January  10, 1996.  is  considered 
acceptable  for  compliance  with  the  initial 
RAT  extension  test  and  an  initial  visual 
inspection  as  required  by  paragraph  (a)  of 
this  AD.  However,  the  first  repjetitive 
inspection,  as  required  by  paragraph  (a)  of 
this  AD.  must  be  perfonned  within  30 
months  after  that  RAT  extension  test  and 
visual  inspection  were  conducted,  and 
repeated  uiereafter  at  intervals  not  to  exceed 
30  months. 


New  BaqnuaMoli  ef  Tkia  AD 

(c)  Within  30  months  after  the  efiective 
date  of  this  AD.  modify  the  RAT  unlocking 
control  unit  in  accordance  with  Airbus 
Service  Bulletin  A300-29-0109  (for  Model 
A300  series  airplanes):  A31&-29-2077  (for 
Model  A310  series  airplanes):  or  A300-29- 
6038  (for  Model  A300-600  series  airplanes); 
all  dated  January  27, 1997;  as  applicable. 
Accomplishment  of  this  modification 
constitutes  terminating  action  for  the 
repetitive  test  and  inspection  requiremeots  of 
this  AD. 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  compUanoe  time  that 
provides  an  acoepMable  level  of  safety  may  be 
used  if  approved  by  the  Manager. 
International  Branch,  ANM-116.  FAA. 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Princi(>al  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  International  Branch. 
ANM-116. 

Mole  3:  Information  ooioeming  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be. 
obtained  horn  the  International  Branch. 
ANM-116. 

(e)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 

'21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(f)  Except  as  provided  by  paragra{>h  (aXD 
of  this  AD.  the  actions  shall  be  done  in 
accordance  writh  AirtMis  Service  Bulletin 
A300-29-0108.  dated  April  1. 1996:  Airtms 
Service  Bulletin  A310-29-2076.  dated  April 
1. 1996:  Airbus  Service  Bulletin  A300-29- 
6037.  dated  April  1,  1996;  Airbus  Ser\-ice 
Bulletin  A300-29-0109.  dated  January  27. 
1997;  Airbus  Service  Bulletin  A310-29-2077. 
dated  January  27, 1997:  and  Airbus  Service 
Bulletin  A306-29-6038:  dated  January  27. 
1997:  as  applicable. 
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(1)  The  incorporation  by  refBrence  of 
Airbus  Service  Bulletin  A300-29-0109. 
dated  January  27. 1997;  Airbus  Service 
Bulletin  A310-29-2077.  dated  January  27, 
1997:  and  Airbus  Service  Bulletin  A300-29- 
6038:  dated  January  27. 1997:  is  approved  by 
the  Director  of  the  Federal  Register  in 
accordance  with  5  U.S.C  S52(a)  and  1  CFR 
part  51. 

(2)  The  incorporation  by  reference  of 
Airbus  Service  Bulletin  A30O-29-O108. 
dated  April  1, 1996:  Airbus  Service  Bulletin 
A310-29-2076.  dated  April  1. 1996:  and 
Airbus  Service  Bulletin  A30O-29-6037. 
dated  April  1, 1996:  was  approved  previously 
by  the  Director  of  the  Federal  Register  as  of 
December  2. 1997  (62  FR  55726.  October  28. 
1997). 

(3)  Copies  may  be  obtained  from  Airbus 
Industrie.  1  Rond  Point  Maurice  Bellonte, 
31707  Blagnac  Cedex,  France.  Copies  may  be 
inspected  at  the  FAA,  Transport  Airplane 
Directorate,  1601  Lind  Avenue.  SW.,  Renton, 
Washington:  or  at  the  Office  of  the  Federal 
Register.  800  North  Capitol  Street.  NW..  suite 
700,  Washington.  DC 

Note  4:  The  subject  of  this  AD  is  addressed 
in  French  airworthiness  directive  95-163- 
182(B)R3.  dated  May  7. 1997. 

(g)  This  amendment  becomes  effective  on 
November  20. 1998. 

Issued  in  Renton,  Washington,  on  October 
7,1998. 

Durell  M.  Pedenon, 
Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
IFR  Doc.  98-27482  Filed  10-15-98:  8:45  am] 
MLUNQ  COOf  4»1*-1S-U 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  98-NM-288-AD:  AiMndnMnt 
39-10e3»-,  AO  96-21-31] 

RIN  2120-AA64 

Alrworthinaas  Directives:  AirtMS  Model 
A300  Series  Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule;  request  for 
comments.  NUREG 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  that  is 
applicable  to  certain  Airbus  Model 
A300  series  airplanes.  This  action 
requires  incorporating  into  the  FAA- 
approved  maintenance  program  certain 
torque  values  for  installing  certain  nuts 
and  bolts  of  the  engine  attachment 
fittings:  and  follow-on  actions,  if 
necessary.  This  amendment  is  prompted 
by  issuance  of  mandatory  continuing 
airworthiness  information  by  a  foreign 
civil  airworthiness  authority.  The 
actions  speafied  in  this  AD  are 


intended  to  prevent  cracking  of  the  nuts 
and  bolts  of  the  engine  attachment 
fittings  due  to  overtorquing:  such 
cracking  could  propagate  and  result  in 
separation  of  the  engine  from  the 
airplane. 

DATES:  Effective  November  2, 1998. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  November 
2. 1998. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
November  16, 1998. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate.  ANM-114. 
Attention:  Rules  Docket  No.  98-NM- 
288-AD.  1601  Lind  Avenue.  SW.. 
Renton.  Washington  98055-4056. 

The  service  information  referenced  in 
this  AD  may  be  obtained  from 
Airbuslndustrie,  1  Rond  Point  Maurice 
Bellonte,  31707  Blagnac  Cedex,  France. 
This  information  may  be  examined  at 
the  FAA.  Transport  Airplane 
Directorate.  1601  Lind  Avenue,  SW.. 
Renton.  Washington;  or  at  the  Office  of 
the  Federal  Register.  800  North  Capitol 
Street.  NW.,  suite  700,  Washington.  EXZ. 
FOR  FURTHER  INFORMATION  CONTACT: 
Norman  B.  Martenson,  Manager, 
International  Branch,  ANM-116,  FAA. 
Transport  Airplane  Directorate,  1601 
Lind  Avenue.  SW.,  Renton.  Washington 
98055-4056;  telephone  (425) 227-2110; 
fax(425)  227-1149. 
SUPPLEMENTARY  INFORMATION:  The 
Direction  Generate  de  I'Aviation  Civile 
(DGAC),  which  is  the  airworthiness 
authority  for  France,  recently  notified 
the  FAA  that  an  unsafe  condition  may 
exist  on  certain  Airbus  Model  A300 
series  airplanes.  The  DGAC  advises  that 
the  October  1. 1997.  revision  of  the 
Airbus  Industrie  A300  Airplane 
Maintenance  Manual  provided  an 
incorrect,  excessive  torque  value  range 
of  450-500  foot  pounds,  instead  of  the 
correct  range  of  320-340  foot  pounds, 
for  installation  of  the  nuts  and  bolts  of 
the  forward  and  aft  attachment  fittings 
for  CF6-50C2  engines.  Such 
overtorquing  could  result  in  cracking  of 
the  nuts  and  bolts,  which,  if  allowed  to 
propagate,  could  cause  separation  of  the 
engine  fit>m  the  airplane. 

Explanation  of  Relevant  Service 
Information 

Airbus  has  issued  All  Operators  Telex 
(AOT)  A300/AOT  71-07. 
datedSeptember  8. 1998.  The  AOT 
deschbeis  procedures  for  a  one-time 
inspection  of  the  engine  change  job  card 
to  determine  the  torque  value  range 


specified  for  installing  the  nuts  and 
bolts  of  the  engine  forward  and  aft 
fittings.  Additionally,  for  airplanes  for 
which  the  maintenance  program  is 
determined  to  contain  incorrect  torque 
values,  the  AOT  describes  procediues 
for  correcting  the  job  card,  and  either 
replacing  all  nuts  and  bolts  with  new 
parts  or  inspecting  the  nuts  and  bolts  for 
cracks  and  eventually  replacing  all  nuts 
and  bolts  with  new  parts.  The  DGAC 
approved  this  AOT  and  issued  French 
airworthiness  directive  T98-376-260 
(B)  in  order  to  assure  the  continued 
airworthiness  of  these  airplanes  in 
France. 

FAA's  Conclusions 

This  airplane  model  is  manufactured 
in  France  and  is  type  certificated  for 
operation  in  the  United  States  under  the 
provisions  of  section  21.29  of  the 
Federal  Aviation  Regulations  (14  CFR 
21.29)  and  the  applicable  bilateral 
airworthiness  agreement.  Pursuant  to 
this  bilateral  airworthiness  agreement, 
the  DGAC  has  kept  the  FAA  informed 
of  the  situation  described  above.  The 
FAA  h^s  examined  the  findings  of  the 
DGAC,  reviewed  all  available 
information,  and  determined  that  AD 
action  is  necessary  for  products  of  this 
type  design  that  are  certificated  for 
operation  in  the  United  States. 

Explanation  of  Requirements  of  Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design  registered  in  the  United 
States,  this  AD  is  being  issued  to 
prevent  cracking  of  the  nuts  and  bolts  of 
the  engine  attachment  fittings  due  to 
overtorquing,  which  could  resuh  in 
crack  propagation  and  consequent 
separation  of  the  engine  from  the 
airplane.  This  AD  requires  incorporating 
into  the  FAA-approved  maintenance 
program  certain  torque  values  for 
installing  certain  nuts  and  bolts;  and 
accomplishing  foUow.-on  actions 
specified  in  the  AOT.  if  necessary. 

Determination  of  Rule's  Effective  Date 

Since  a  situation  exists  that  requires 
the  immediate  adoption  of  this 
regulation,  it  is  found  that  notice  and 
opportunity  for  prior  public  comment 
hereon  are  impracticable,  and  that  good 
cause  exists  for  making  this  amendment 
effective  in  less  than  30  days. 

Comments  Invited 

Although  this  action  is  in  the  fon^f 
a  final  rule  that  involves  requirements' 
afiiecting  flight  safety  and,  thus,  was  not 
preceded  by  notice  and  an  opportunity 
for  public  comment,  comments  are 
invited  on  this  rule.  Interested  persons 
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are  invited  to  comment  on  this  rule  by 
submitting  such  written  data,  views,  or 
arguments  as  they  may  desire. 
Communications  shall  identify  the 
Rules  Docket  number  and  be  submitted 
in  triplicate  to  the  address  specified 
under  the  caption  ADDRESSES.  All 
communications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered,  and  this  rule  may  be 
amended  in  light  of  the  comments 
received.  Factual  information  that 
supports  the  commenter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed. 

Comments  are  si>ecifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
siunmarizes  each  FAA-public  contact 
concerned  writh  the  substance  of  this  AD 
will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  rule  must 
submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  98^4M-288-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Regnlatory  Impact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implicaticms  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  must  be  issued  immediately  to 
correct  an  unsafe  condition  in  aircraft, 
and  that  it  is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866.  It  has  been  determined 
further  that  this  action  involves  an  - 
emergency  regulation  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26. 1979).  If  it  is 
determined  that  this  emergency 
regulation  otherwise  would  be 
significant  under  EXDT  Regulatory 
Policies  and  Procedures,  a  final 


regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket. 

A  copy  of  it.  if  filed,  may  be  obtained 
from  the  Rules  Docket  at  the  location 
provided  under  the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Fait  39 

Air  transportation.  Aircraft.  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoptioa  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40113.  44701. 

§39.13    [Amendedl 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

9S-^l-31  Airbus  iMliHtrte:  Amendment  39- 
10839.  Docket  98-NM-288-AD. 

Applicability:  All  Model  A300  series 
airplanes  equipped  with  CF6-50C2  engines, 
certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  Altered,  or  repaired  in  the  area 
subject  to  the  requiraments  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  fior  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (e)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modificatioB,  altaxation,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD:  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  cracking  of  the  nuts  and  bolts 
of  the  engtne  attachment  fittings  due  to 
overtorquing,  which  could  result  in  crack 
propagation  and  consequent  separation  of  the 
engine  from  the  airplane,  acccHnplisfa  tiie 
following: 

(a)  For  all  airplanes:  Within  10  flight  cycles 
after  the  effective  date  of  this  AD.  incorporate 
the  torque  value  range  for  the  nuts  and  bolts 
of  the  engine  forward  and  aft  attachment 
fittings  into  the  FAA-approved  maintenance 
program,  to  indicate  the  correct  range 
specified  by  Airbus  All  Operators  Telex 
(AOT)  A30Q/AOT  71-07.  dated  September  8. 
1998. 

(b)  Fat  airplanes  on  which  an  engine  has 
been  replaced  between  October  1, 1997,  and 
10  days  alter  the  effective  date  of  this  AD;  if 
either. 


•  The  incorrect  torque  value  rai^  was 
incorporated  for  the  nuts  and  bolts  of  the 
engine  attachment  fittings,  as  specified  in  the 
October  1, 1997,  revision  of  the  Airbus 
Industrie  A300  Airplane  Maintenance 
Manual  (AMM):  or 

•  Maintenance  records  do  not  indicate 
incorptoration  of  the  correct  torque  values,  as 
specified  in  Airbus  All  Operators  Telex 
(AOT)  A300/AOT  71-07.  dated  September  8. 
1998: 

Within  10  flight  cycles  alter  the  effective 
date  of  this  AD,  accomplish  either  paragraph 
(b)(1)  or  (b)(2)  of  this  AD. 

(1)  Replace  all  nuts  and  bolts  with  new 
parts,  in  accordance  with  the  AOT.  Or 

(2)  Remove  all  nuts  and  bolts;  perform  a 
penetrant  inspection  to  detect  cracking  of  the 
nuts  and  bolts,  in  accordance  with  the  AOT: 
and  accomplish  paragraph  (b)(2Mi)  or 
(b)(2Hii).  as  applicable,  of  this  AD. 

(i)  If  no  crack  is  detected,  prior  to  further 
flight,  reinstall  the  nuts  and  bolts  that  were 
removed  for  the  inspection.  Within  SO  flight 
cycles,  replace  all  nuts  and  txslts  with  new 
parts,  in  accordance  with  the  AOT. 

(ii)  If  any  crack  is  detected  in  any  nut  or 
bolt,  prior  to  further  flight,  replace  the 
cracked  nut  or  bolt  with  a  new  part  and 
reinstall  the  uncracked  nuts  and  bolts. 
Within  50  flight  cycles,  replace  (with  a  new 
part)  any  nut  and  bolt  that  has  not  been 
replaced  within  the  last  SO  flight  cycles,  in 
accordance  with  the  AOT. 

(c)  For  airplanes  on  which  an  engine  has 
been  replaced  between  October  1, 1997.  and 
10  days  after  the  effective  date  of  this  AD. 
using  the  correct  torque  value  range  for  the 
nuts  and  bolts  of  the  engine  attachment 
fittings,  as  specified  in  Airbus  All  Operston 
Telex  (AOT)  AOT/A300  71-07.  dated 
September  8, 1998:  No  further  action  is 
required  by  this  AD. 

(d)  As  of  the  efliective  date  of  this  AD.  no 
person  shall  reinstall,  on  any  airplane,  any 
nut  or  bolt  that  has  been  replaced  with  a  new 
part  in  accordance  with  paragraph  (b)  of  this 
AD. 

(e)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  ap^uDved  by  the  Manager, 
International  Branch,  ANM-116,  FAA. 
Transport  Airplane  Directorale.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Rrincipal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Mnnagpr.  International  Branch. 
ANM-116. 

Mela  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  International  Braiich. 
ANM-116. 

(f)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  R^ulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(g)  Except  for  the  maintenance  program 
revision  provided  for  in  paragraph  (a)  of  this 
AD.  the  actions  shall  be  done  in  accordance 
with  Airbus  All  Operators  Telex  (AOT) 
A300/AOT  71-07.  dated  September  8. 1996. 
This  incorporation  by  reference  was 
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approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C.  552(a) 
and  1  CFR  part  51.  Copies  may  be  obtained 
from  Airbus  Industrie,  1  Rond  Point  Maurice 
Bellonte,  31707  Blagnac  Cedex,  France. 
Copies  may  be  inspected  at  the  FAA, 
Transport  Airplane  Directorate,  1601  Lind 
Avenue,  SW.,  Renton,  Washington:  or  at  the 
Office  of  the  Federal  Register.  800  North 
Capitol  Street,  NW..  suite  700,  Washington, 
DC 

Note  3:  The  subject  of  this  AD  is  addressed 
in  French  airworthiness  directive  T98-376- 
260  (B). 

(h)  This  amendment  becomes  effective  on 
November  2, 1998. 

Issued  in  Renton,  Washington,  on  October 
7,1998. 
Dairell  M.  Paderaon, 

Acting  Manager.  Transport  Airplane 
Directorate.  Aircraft  Certification  Service. 
|FR  Doc.  98-27480  Filed  10-15-98:  8:45  ami 

mnuna  COM  4tio-i3-# 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

(Docket  No.  97-NM-a41-AD:  Amendment 
3»-10M2;  AD  M-21-44] 

RIN  2120-AA64 

Airworthiness  Olrectivee:  Airtxis  Model 
A900,  A310,  and  A300-600  Series 
Airplanes 

agency:  Federal  Aviation 
Administration,  D(JT. 
action:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  all  Airbus  Model  A300, 
A310,  and  A300-600  series  airplanes, 
that  requires  repetitive  inspections  to 
detect  corrosion  and  cracks  on  the 
bottom  area  of  the  wing  skin,  and 
corrective  action,  if  necessary.  This 
amendment  is  prompted  by  issuance  of 
mandatory  continuing  airworthiness 
information  by  a  foreign  civil 
airworthiness  authority.  The  actions 
specified  by  this  AD  are  intended  to 
detect  and  correct  corrosion  and  cracks 
on  the  bottom  area  of  the  wing  skin, 
which  could  result  in  reduced  structural 
integrity  of  the  airplane. 
DATES:  Eflective  November  20,  1998. 
The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  November 
20,  1998. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Airbus  Industrie,  1  Rond  Point 
Maurice  Bellonte.  31707  Blagnac  Cedex, 


France.  This  information  may  be 
examined  at  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  Rules  Docket, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington;  or  at  the  OfHce  of  the 
Federal  Register,  800  North  Capitol 
Street,  NW.,  suite  700.  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Norman  B.  Martenson,  Manager, 
International  Branch,  ANM-116,  FAA. 
Transport  Airplane  Directorate,  1601 
Lind  Avenue,  SW.,  Renton,  Washington 
98055-4056:  telephone  (425)  227-2110; 
fax  (425)  227-1149. 
SUPPLEMENfARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  all  Airbus  Model 
A300,  A310,  and  A300-600  series 
airplanes  was  pubUshed  in  the  Federal 
Register  on  March  24. 1998  (63  FR 
14044).  That  action  proposed  to  require 
repetitive  inspections  to  detect 
corrosion  and  cracks  on  the  bottom  area 
of  the  wing  skin,  and  corrective  action, 
if  necessary. 

Comments 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
single  comment  received. 

Request  to  Clarify  Certain  Data  in  Table 
3 

The  commenter  (the  manufacturer) 
requests  that  the  proposal  be  revised  to 
specify  the  correct  value  for  a  certain 
inspection  interval.  The  commenter 
notes  that  the  compliance  time  listed  in 
Table  3.  of  the  proposed  AD  specifies 
that  the  nondestructive  testing  (NDT) 
high  frequency  eddy  current  (HFEC) 
inspection  interval  for  area  "1,  2,  3a" 
should  read  "21.100  flight  hours." 
instead  of  "12,100  flight  hoiu^." 

The  FAA  conciu^.  Based  on  a  review 
of  the  information  provided  by  the 
manufacturer,  the  FAA  finds  that,  as 
published,  the  proposed  AD  contains  a 
typographical  error  in  Table  3.  iA  the 
"NDT  (HFEC)  Interval"  column  for  area 
"1.  2,  3a."  The  FAA  has  revised  Table 
3.  of  the  final  rule  to  indicate  the  correct 
inspection  interval  of  21,100  flight 
hours. 

Conclusion 

After  careful  review  of  the  available 
data,  including  the  comment  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  with  the  change 
described  previously.  The  FAA  has 
determined  that  this  change  will  neither 
increase  the  economic  burden  on  any 


operator  nor  increase  the  scope  of  the 
AD. 

Cost  Impact 

The  FAA  estimates  that  49  Model 
A300  and  A310  series  airplanes,  and  51 
Model  A300-600  series  airplanes,  of 
U.S.  registry  will  be  affected  by  this  AD, 
that  it  will  take  approximately  8  work  ' 
hours  per  airplane  per  inspection  cycle 
to  accomplish  the  required  actions,  and 
that  the  average  labor  rate  is  $60  per 
work  hour.  Based  on  these  figiues,  the 
cost  impact  of  the  AD  on  U.S.  operators 
is  estimated  to  be  $48,000,  or  $480  per 
airplane,  per  inspection  cycle. 

The  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  futiu«  if  this  AD 
were  not  adopted. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  ejects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and" 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  1^612, 
it  is  determined  that  this  final  rule  does 
not  have  sufticient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  nile"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26. 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  30 

Air  transportation,  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 
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PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 

139.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

9S-21-34    Airbus  Industrie:  Amendment 
39-10842.  Docket  97-NM-341-AD. 
Applicability:  All  Model  A300,  A310,  and 
A300-600  series  airplanes:  certificated  in  any 
category. 

Note  1:  This  AD  applies  to  each  airplane 
identiHed  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
o%vner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (d)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 


this  AD:  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  detect  and  correct  corrosion  and  cracks 
on  the  bottom  wing  skin  area,  which  could 
result  in  reduced  structural  integrity  of  the 
airplane,  accomplish  the  following: 

(a)  At  the  Ume  specified  in  paragraph 
(a)(1),  (a)(2),  (a)(3),  or  (a)(4)  of  this  AD,  as 
applicable:  Except  as  required  by  paragraphs 
(b)  and  (c)  of  this  AD,  perform  an  inspection 
for  corrosion  and  cracks  on  the  bottom  wing 
skin  area,  and  accomplish  follow-on 
corrective  actions,  in  accordance  with  Airbus 
Service  Bulletin  A300-57-O204,  dated 
December  4, 1995  (for  Model  A300  series 
airplanes);  A31Q-57-2061,  dated  December 
4, 1995  (for  Model  A310  series  airplanes):  or 
A300-57-6047,  Revision  01,  dated  October 
16, 1996,  as  revised  by  Qiange  Notice  I.A., 
dated  February  24, 1997  (for  Model  A300- 
600  series  airplanes):  as  applicable: 
subsequently  referred  to  in  this  AD  as  the 
"applicable"  service  bulletins.  Thereafter, 
repeat  the  inspection  at  intervals  not  to 
exceed  5  years. 

(1)  For  airplanes  with  5  years  or  less  since 
date  of  manu&cture:  Prior  to  the 
accumulation  oT  5  years  since  date  of 
manufiacture  or  within  16  months  after  the 


effective  date  of  this  AD,  whichever  occurs 
later. 

(2)  For  airplanes  with  more  than  5  years, 
but  less  than  15  years  since  date  of 
manufacture:  Within  18  months  after  the 
effective  date  of  this  AD. 

(3)  For  airplanes  with  more  than  15  years, 
but  less  than  20  years  since  date  of 
manufacture:  Within  12  months  after  the 
effective  date  of  this  AD. 

(4)  For  airplanes  with  more  than  20  years 
since  date  of  manufocture:  Within  6  months 
after  the  effective  date  of  this  AD. 

(b)  If  any  corrosion  or  crack  is  found      ^ 
during  an  inspection  required  by  paragraph 
(a)  of  this  XD,  and  the  applicable  service 
bulletin  specifies  to  contact  Airbus  for  an 
appropriate  action:  Prior  to  further  flight, 
repiair  in  accordance  with  a  method  approved 
by  the  Manager,  International  Branch.  ANM- 
116,  FAA,  Transport  Airplane  Directorate. 

(c)  If  any  crack  is  found  during  an 
inspection  required  by  paragraph  (a)  of  this 
AD,  and  the  applicable  service  bulletin 
specifies  to  refer  to  Table  B.  Figure  4,  of  the 
service  bulletin  to  determine  the  btigue 
inspection  threshold  and  interval:  Use  Table 
1,  2,  3, 4,  or  5,  of  this  AD,  as  applicable,  to 
determine  the  fatigue  inspection  threshold 
and  interval  in  fli^^t  cycles  (FC)  or  flight 
hours  (FH). 


Table  1  .—Airbus  Service  Bulletin  A300-67-204  (Model  /k300  B2)  Fatigue  Inspection 


Area 

Threshold  (FC  or  FH,  wtiichever  oc- 
curs first) 

Detailed  visual  interval  (FC  or  FH, 
wtitchever  occurs  first) 

NDT  (HFEC)  Interval  (FC  or  FH. 
wiMchevef  occurs  first) 

1.2,  3a'  

- 10,400  FC  or  15,800  FH  

10,400  FC  Of  15.800  FH  

10,400  FC  or  15300  FH 

3b  4a2 

7.200  FC  or  11.000  FH  

2,500  FC  or  3,800  FH  

6.300  FC  Of  9,600  FH. 

4b  

10.400  FC  Of  15,800  FH  

10,400  FC  Of  15  800  FH  

10,400  FC  Of  15.800  FH. 

5. 6  

9,900  FC  or  15,100  FH  

8,700  FC  Of  13,200  FH  

9.900  FC  Of  15,100  FH. 

7. 8  

6,600  FC  or  10,000  FH  

5,000  FC  Of  7,700  FH  

6.400  FC  or  9,700  FH. 

'  Area  3,  as  defined  by  Tat>le  B,  Tat>le  4,  of  SB  A300-57-0204,  has  been  split  into  areas  3a  and  3b  with  a  borderline  between  stiftener  43.2 
and  lattice  flange  44  for  Tables  1 ,  2,  and  3  of  this  AD. 

2  Are»  4,  as  defined  by  Table  B,  Tat>le  4.  of  SB  A300-57-0204,  has  been  split  into  areas  4a  and  4b  with  a  bofderkne  between  lattice  flange  44 
for  stitfener  44.1  for  Tables  1,  2,  and  3  of  this  AD. 

TABLE  2.— Airbus  Service  Bulletin  A300-57-204  (Model  /V300  B4-100)  Fatigue  Inspection 


Aiee 

ThreshoW  (FC  or  F>H,  whtchever  oc- 
curs first) 

Detailed  visual  mterval  (FC  or  FH, 
whichever  occurs  first) 

NDT  (HFEC)  intefval  (FC  or  FH, 

1.2,3a  

9,500  FC  or  15,600  FH  

8,600  FC  or  14,200  FH  

9,500  FC  Of  15,600  FH. 

3b.  4a  „ 

6,700  FC  Of  12,000  FH  

2,000  FC  Of  3,300  FH  

5.000  FC  Of  8,200  FH. 

4b 

9.500  FC  Of  15,600  FH  .... 

8,600  FC  Of  14,200  FH  

7,200  FC  Of  11,900  FH  _ 

3,600  FC  Of  5,900  FH  

9,500  FC  Of  15,600  FH. 

5. 6  

8,200  FC  Of  13,400  FH 

8,200  FC  or  13,400  FH. 

7.  8  

4,600  FC  Of  7,600  FH 

4,500  FC  or  7,400  FH. 

TABLE  3.— 

■AIRBUS  Service  Bulletin  A3(X)-57-204  (Model  A3(X)  B4-1(X))  Fatigue  Inspection 

• 

Aiee 

ThreshoW  (FC  or  FH.  whichever  oc-. 
curs  first) 

Detailed  visual  interval  (FC  or  FH, 
whichever  occurs  first) 

NDT  (HFEC)  interval  (FC  Of  FH. 
whichever  occurs  first) 

1  2,  3a 

9,900  FC  Of  21,600  FH  

9,000  FC  Of  19,200  FH  

9,900  FC  Of  21,100  FH. 

3b,  4a  .. 

7,000  FC  Of  14.900  FH  

2,100  FC  Of  4,500  FH  

5,200  FC  or  11,100  FH. 

4b   .... 

9,900  FC  Of  21,100  FH  

9,000  FC  Of  19,200  FH  „ 

9,900  FC  Of  21.100  FH. 

5  6 

8  500  FC  Of  18  100  FH 

7,500  FC  Of  16,000  FH  

8,500  FC  Of  18,100  FH. 

7  8 

4  800  FC  Of  10,200  FH   

3  700  FC  Of  7.900  FH   

4,700  FC  or  10.000  FH. 
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Table  4.— Airbus  Service  Bulletin  A330-57-2061  (Model  A310  and  A31  0-300)  Fatigue  Inspection 


Ar«a 

Threshold  (FC  or  FH,  whichever  oc- 
curs first) 

Detailed  visual  interval  (FC  or  FH. 

NDT  {HFEC)  interval  (FC  or  FH. 
whichever  occurs  first) 

1  ~ 

2  

a  s 

1 9  no  FC  or  36  600  FH 

10.500  FC  or  29.900  FH  

12,800  FC  or  36.600  FH. 

'%  700  FC  cv  16.300  FH 

4  600  FC  or  13.100  FH  

5.700  FC  or  16.300  FH. 

5  100  FC  or  14.700  FH  

4.100  FC  or  11.800  FH  

5.100  FC  or  14.700  FH. 

4  - 

6  

4  500  FC  or  12J0O  FH  

1.800  FC  or  5.100  FH 

16.500  FC  or  47.000  FH  -. 

13.800  FC  or  39.500  FH  „ 

4.500  FC  or  12.800  FH. 

19.400  FC  or  55.300  FH  

16.300  FC  or  46.500  FH  

19.400  FC  or  56,300  FH. 

#•    ••••••.•••••■■■■•••■■■■••••••■■■•■■•• 

16.300  FC  or  46.500  FH. 

TABLE  5.— Airbus  Service  Bulletin  A300-67-6047  (Model  A30O-600)  Fatigue  Inspection 


Area 

ThreshnW  (FC  or  FH.  whichever  oc- 
curs first) 

Detailed  visual  interval  (FC  or  FH. 
whichever  occurs  first) 

NDT  (HFEC)  interval  (FC  or  FH. 
whictiever  occurs  first) 

1,  ^    .-...-..•."..••••••••-••••••-••• 

9  ..•...••....•■••••••••■•••••••»■«••• 

4.  6  

5 

13  600  FC  or  42  900  FH  

1 1 .800  FC  Of  37,000  FH  

15.500  FC  or  48.800  FH. 

6  SOO  FC  or  20  400  FH 

5.800  FC  or  18.400  FH  

6.900  FC  or  21 .600  FH. 

4  aOO  FC  or  15  100  FH           

4.500  FC  or  14,200  FH  

5.000  FC  or  15,700  FH 

2  100  FC  or  6  500  FH  

900  FC  or  3,000  FH  

2,100  FC  or  6.500  FH. 

7 -... 

8  

5  700  FC  or  18  100  FH      

5,500  FC  or  17,200  FH  

6,300  FC  or  19.800  FH. 

2.400  FC  or  7.400  FH  

2.100  FC  or  6.500  FH  

2.400  FC  or  7.400  FH. 

(d)  An  alternative  method  of  compliance  or  adjustment  of  the  compliance  time  that  provides  an  acceptable  level  of  safety  may 
be  used  if  approved  by  the  Manager,  International  Branch,  ANM-116.  Operators  shall  submit  their  requesU  through  an  appropriate 
FAA  Principal  Maintenance  Inspector,  who  may  add  commenU  and  then  send  it  to  the  Manager.  International  Branch.  ANM-116. 

Note  2:  Information  concerning  the  existence  of  approved  alternative  methods  of  compliance  with  this  AD.  if  any.  may  be  obtained 
from  the  International  Branch,  ANM-116. 

(e)  Special  flight  permita  may  be  issued  in  accordance  with  sections  21.197  and  21.199  of  the  Federal  Aviation  Regulations  (14 
CFR  21.197  and  21.199)  to  operate  the  airplane  to  a  location  where  the  requirements  of  this  AD  can  be  accomplished. 

(f)  Except  as  provided  by  paragraphs  (b)  and  (c)  of  this  AD.  the  actions  shall  be  done  in  accordance  with  the  following  Airbus 
service  bulletins,  as  applicable,  which  contain  the  specified  effective  pages: 


Service  txjIMin  referenced  and  date 


A300-67-0204,  December  4.  1995 
A31 0-67-2061,  DecemtMr  4,  1995 
A300-67-8047,  October  16, 1996  .. 


Change  Notice  lA.  Febmwy  24. 1997,  for  Airbus  Service  Bulletin  A300-67-6047 
ber  16,  1996. 


Octo- 


PageNo. 


1-101  

1-111  

1-3.  29.  30  . 
4-29.31-65 
1.2 


Revision 
level  stwwn 
on 


Original 
Original 

01 

Original 
Original 


Date  shown  on  page 


Decemt)er4, 1995. 
December  4,  1996. 
October  16. 1996. 
January  4. 1996. 
February  24.  1997. 


This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  writh  5  U.S.C  SS2(a) 
and  1  CFR  part  SI.  Copies  may  be  obtained 
from  Airbus  Industrie,  1  Rond  Point  Maurice 
Bellonte,  31707  Blagnac  Cedex,  France. 
Copies  may  be  inspected  at  the  FAA, 
Transport  Airplane  Directorate.  1601  Lind 
Avenue,  SW.,  Renton.  Washington:  or  at  the 


OfBce  of  the  Federal  Register,  800  North 
Capitol  Street,  NW.,  suite  700.  Washington. 
DC. 

Note  3:  The  subfect  of  this  AD  is  addressed 
in  French  airworthiness  directive  97-006- 
210(B),  dated  January  2, 1997. 

(g)  This  amendment  becomes  effective  on 
November  20, 1998. 


Issued  in  Renton,  Washington,  on  October 
7, 1998. 
Darreil  M.  Pederaoo. 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
(FR  Doc.  98-27479  Filed  10-15-98;  8:45  ami 
■UMQ  COOf  4S1S-1S-P 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  97-Nil«-27S-AD;  Amendment 
39-10841;  AD  98-21-33] 

RIN  2120-AA64 

Airworthiness  Directives;  Fokker 
Model  F.28  Mark  0070  and  0100  Series 
Airplanes 

AQBICY:  Federal  Aviation 
Administration.  DOT. 
action:  Final  rule. 

SUMMARY;  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  all  Fokker  Model  F.28 
Mark  0070  and  0100  series  airplanes, 
that  requires  a  one-time  inspection  of 
the  torque  links  of  the  main  landing  gear 
(MLG)  assemblies  to  determine  if  the 
lockwire  is  present  on  the  apex  bolt;  and 
corrective  action,  if  necessary.  This 
amendment  is  prompted  by  issuance  of 
mandatory  continuing  airworthiness 
information  by  a  foreign  civil 
airworthiness  authority.  The  actions 
specified  by  this  AD  are  intended  to 
prevent  failure  of  the  MLG  due  to  loose 
connections  between  the  upper  and 
lower  torque  links  of  the  MLG. 
DATES:  Effective  November  20, 1998. 
The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  November 
20,  1998. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Fokker  Services  B.V.,  Technical 
Support  Department.  P.O.  Box  75047, 
1117  ZN  Schiphol  Airport,  The 
Netherlands.  This  information  may  be 
examined  at  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  Rules  Diocket, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington;  or  at  the  Office  of  the 
Federal  Register,  800  North  Capitol 
Street,  NW.,  suite  700.  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Norman  B.  Martenson,  Manager, 
International  Branch,  ANM-116,  FAA, 
Transport  Airplane  Directorate,  1601 
Lind  Avenue,  SW..  Renton,  Washington 
98055-4056;  telephone  (425)  227-2110; 
fax  (425)  227-1149.  " 

8UPPt.EMBITARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  all  Fokker  Model 
F.28  Mark  0070  and  0100  series 
airplanes  was  published  in  the  Federal 
Register  on  January  29,  1998  (63  FR 


4406).  That  action  proposed  to  require 
a  one-time  inspection  of  the  torque  links 
of  the  main  landing  gear  (MLG) 
assemblies  to  determine  if  the  lockwire 
is  present  on  the  apex  bolt:  and 
corrective  action,  if  necessary. 

Conunents 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
comments  received.  ■ 

Suppmt  fior  the  PnqMiaal 

One  commenter  supports  the 
proposed  rule. 

Request  to  Revise  Area  of  Lupectkm 

One  commenter  requests  that 
paragraph  (b)  of  the  proposal  be 
clarified  to  more  accurately  define  the 
area  to  be  inspected.  The  commenter 
states  that  the  proposal,  which  specified 
that  the  MLG  "torque  links"  are  to  be 
inspected  before  installation,  could 
cause  confusion  because  the  inspection 
actually  pertains  to  the  "torque  link 
joint  apex  pin  and  nut  installation." 

The  FAA  concurs.  Paragraph  (b)  of  the 
final  rule  has  been  revised  to  clarify  that 
the  "torque  link  joint. apex  pin  and  nut 
installation"  is  to  be  inspected  before 
installation. 

Comment  Regarding  Availability  of 
Service  Information 

The  same  commenter  suggests  that 
paragraph  (b)  of  the  proposal  should  be 
revised  because  Fokker  Alt  Operator 
Message  (AOM)  AOFlOO.013,  Reference 
TS96.68988.  dated  December  19, 1996 
(which  is  cited  in  the  proposal  as  the 
appropriate  source  of  service 
information),  refers  to  revision  pages 
and  a  figure  that  have  not  yet  been 
distributed. 

Although  the  commenter  does  not 
identify  a  specific  request  in  regard  to 
the  AD,  the  FAA  infers  that  the 
commenter  is  concerned  about  the  lack 
of  availability  of  procedure  32-11-10- 
400-814-A  (Figure  32-11-10-990-034- 
AOO)  or  procedure  32-11-10-400-814- 
B  (Figure  32-11-10-990-034-BOO), 
which  are  referenced  in  the  AOM  as 
additional  sources  of  service 
information.  The  FAA  has  determined 
that  this  information  is  available  from 
the  manufacturer,  and  suggests  that  a 
further  request  for  the  referenced  pages 
may  be  necessary.  No  change  to  the  final 
rule  in  this  regard  is  necessary. 

Conclusion 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 


adoption  of  the  rule  with  the  change 
described  previously.  The  FAA  has 
determined  that  this  change  will  neither 
increase  the  economic  burden  on  any 
operator  nor  increase  the  scope  of  the 
AD. 

Cost  Impact 

The  FAA  estimates  that  131  airplanes 
of  U.S.  registry  will  be  affected  by  this 
AD,  that  it  will  take  approximately  1 
work  hour  per  airplane  to  accomplish 
the  required  inspection,  and  that  the 
average  labor  rate  is  $60  per  work  hour. 
Based  on  these  figures,  the  cost  impact 
of  the  AD  on  U.S.  operators  is  estimated 
to  be  $7,860.  or  $60  per  airplane. 

The  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  future  if  this  AD 
were  not  adopted. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034.  February  26, 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
tbe  caption  ADDRESSES. 

List  of  Subiects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 
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PART  3»— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40113.  44701. 

f  39.13    [AntMided] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

M-21-33    Fokker  Amendment  3»-l  084 1 . 
Docket  97-NM-278-AD. 

Applicability:  All  Model  F.28  Mark  0070 
and  0100  series  airplanes.  certiHcated  in  any 
category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  parapaph  (c)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effiect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
Ihis  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  foilure  of  the  main  landing  gear 
(MLG)  due  to  loose  connections  between  the 
upper  and  lower  torque  links  of  the  MLG, 
accomplish  the  following: 

(a)  Inspect  the  torque  links  of  the  left  and 
right  MLG  assemblies  to  determine  if  the 
lockwire  is  installed  on  the  apex  bolt,  in 
accordance  with  Fokker  FlOO  All  Operator 
Message  (AOM)  AOFlOO.013,  Reference 
TS96.68988,  dated  December  19, 1996,  at  the 
time  specified  in  paragraph  (a)(1)  or  (a)(2)  of 
this  AD,  as  applicable.  If  any  discrepancy  is 
found,  prior  to  further  flight,  retorque  the 
apex  bolt  and  install  lockwire  in  accordance 
with  the  AOM. 

(1)  For  airplanes  equipped  with  Menasco 
Aerospace,  Ltd.,  MLG  assemblies:  Inspect 
within  5  days  after  the  effective  date  of  this 
AD. 

(2)  For  airplanes  equipped  with  Messier- 
Dowty,  Ltd.,  MLG  assemblies:  Inspect  within 
30  days  after  the  effective  date  of  this  AD. 

(b)  As  of  the  effective  date  of  this  AD,  no 
person  shall  install  on  any  airplane  an  MLG 
torque  link  joint  apex  pin  and  nut 
installation,  unless  it  has  been  inspected  and 
corrective  action  has  been  accomplished,  in 
accordance  with  Fokker  FlOO  AOM 
AOFIOO.013,  Reference  TS96.68988.  dated 
December  19, 1996. 

(c)  An  alternative  method  of  compliance  or 
.  adjustment  of  the  compliance  time  that 

provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
International  Branch.  ANM-116,  FAA. 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  conunents  and  then 


send  it  to  the  Manager.  International  Branch, 
ANM-116. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD.  if  any,  may  be 
obtained  from  the  International  Branch, 
ANM-116. 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(e)  The  actions  shall  be  done  in  accordance 
with  Fokker  FlOO  All  Operator  Message 
(AOM)  AOFIOO.013,  Reference  TS96.68988, 
dated  December  19. 1996.  This  incorporation 
by  reference  was  approved  by  the  Director  of 
the  Federal  Register  in  accordance  with  5 
U.S.C.  552(a)  and  1  CFR  part  51.  Copies  may 
be  obtained  from  Fokker  Services  B.V.. 
Technical  Support  Department,  P.O.  Box 
75047, 1117  ZN  Schiphol  Airport,  The 
Netherlands.  Copies  may  be  inspected  at  the 
FAA,  Transport  Airplane  Directorate,  1601 
Lind  Avenue.  SW.,  Renton.  Washington:  or  at 
the  OfTice  of  the  Federal  Register,  800  North 
Capitol  Street,  NW.,  suite  700.  Washington, 
DC. 

Nolo  3:  The  subject  of  this  AD  is  addressed 
in  Dutch  airworthiness  directive  1996-147 
(A),  dated  December  23,  1996. 

(f)  This  amendment  becomes  effective  on 
November  20,  1998. 

Issued  in  Renton,  Washington,  on  October 
7,1998. 

DanoU  M.  Poderaon, 
Acting  S4anager,  Tmnsport  Airplane 
Directorate,  Aircraft  Certification  Service. 
IFR  Doc.  98-27478  Filed  10-15-98: 8:45  am| 
MXMQ  OOOf  4aio-i»-^ 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

(Docfcat  No.  97-CE-148-AD:  Amendment 
30-10643;  AD  98-21-991 

RIN  212&-AA64 

AInworthlnass  DIrectivas;  Raythaon 
Aircraft  Company  Modala  A200CT, 
B200.  B200C.  B200CT.  200T/B200T, 
300.  B300,  and  B300C  Alrplanas 

agency:  Federal  Aviation 
Administration,  DOT. 
action:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  that 
applies  to  certain  Raytheon  Aircraft 
Company  (Raytheon)  Models  A200CT, 
B200,  B200C,  B200CT.  200T/B200T, 
300,  B300,  and  B300C  airplanes.  This 
AD  requires  replacing  the  main  landing 
gear  left  and  right  actuator  clevis 
assembly.  Reports  of  main  landing  gear 
failure  on  two  of  the  affected  airplanes 


prompted  this  action.  The  actions 
specified  by  this  AD  are  intended  to 
prevent  failiue  of  the  actuator  clevis 
assembly  in  the  main  landing  gear 
caused  by  fatigue  cracking  of  the 
original  design  part,  which  could  result 
in  loss  of  control  of  the  airplane  during 
landing  operations. 

DATES:  Effective  November  23. 1998. 
The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  November 
23, 1998. 

ADDRESSES:  Service  information  that 
applies  to  this  AD  may  be  obtained  firom 
the  Raytheon  Aircraft  Company,  P.O. 
Box  85,  Wichita.  Kansas  67201-0085; 
telephone:  (800)  625-7043  or  (316)  676- 
4556.  This  information  may  also  be 
examined  at  the  Federal  Aviation 
Administration  (FAA),  Central  Region. 
Office  of  the  Regional  Counsel. 
Attention:  Rules  Docket  No.  97-CE- 
148-AD.  Room  1558,  601  E.  12th  Street. 
Kansas  City,  Missouri  64106:  or  at  the 
Office  of  the  Federal  Register.  800  North 
Capitol  Street.  NW,  suite  700, 
Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Steven  E.  Potter,  Aerospace  Engineer,   . 
FAA,  Wichita  Aircraft  Certification 
Office.  1801  Airport  Road.  Room  100. 
Wichita.  Kansas  67209:  telephone:  (316) 
946-4124;  facsimile:  (316)  946-4407. 

SUPPLEMENTARY  INFORMATION: 

Events  Leading  to  the  Issuance  of  This 
AD 

A  proposal  to  amend  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  to  include  an  AD  that  would 
apply  to  certain  Raytheon  Models 
A200CT.  B200,  B200C.  B200CT.  200T/ 
B200T,  300.  B300.  and  B300C  airplanes 
was  published  in  the  Federal  Register 
as  a  notice  of  proposed  rulemaking 
(NPRM)  on  May  5, 1998  (63  FR  24756). 
The  NPRM  proposed  to  require 
replacing  the  left  and  right  main  landing 
gear  (MLG)  actuator  clevis  assembly 
with  a  new  actuator  clevis  assembly  of 
improved  design.  Accomplishment  of 
the  proposed  action  as  specified  in  the 
NPRM  would  be  in  accordance  with 
Raytheon  Aircraft  Mandatory  Service 
Bulletin  No.  2728.  Issued:  )une.  1997. 
Revision  No.  1.  dated  February.  1998. 

The  NPRM  was  the  result  of  reports 
of  main  landing  gear  failure  on  two  of 
the  affected  airplanes. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  No 
comments  were  received  on  the 
proposed  rule  or  the  FAA's 
determination  of  the  cost  to  the  public. 
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The  FAA's  Determination 

After  careful  review  of  all  available 
information  related  to  the  subject 
presented  above,  the  FAA  has 
determined  that  air  safety  and  the 
public  interest  require  the  adoption  of 
the  rule  as  proposed  except  for  minor 
editorial  corrections.  The  FAA  has 
determined  that  these  minor  corrections 
will  not  change  the  meaning  of  the  AD 
and  will  not  add  any  additional  burden 
upon  the  public  than  was  already 
proposed. 

Cost  Impact 

The  FAA  estimates  that  897  airplanes 
in  the  U.S.  registry  will  be  affected  by 
this  AD,  that  it  will  take  approximately 
5  workhours  per  airplane  to  accomplish 
this  action,  and  that  the  average  labor 
rate  is  approximately  $60  an  hour.  Parts 
cost  approximately  $581  per  airplane. 
Based  on  these  figures,  the  total  cost 
impact  of  this  AD  on  U.S.  operators  is 
estimated  to  be  $790,257,  or  $881  per 
airplane. 

The  manufacturer  has  informed  the 
FAA  that  105  owners/operators  of  these 
airplanes  have  already  accomplished 
this  action;  thereby  reducing  the  total 
cost  impact  of  this  AD  on  U.S.  operators 
by  $92,505,  &Y)m  $790,257  to  $697,752. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  utider 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034.  February  26. 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
imder  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  final 
evaluation  prepared  for  this  action  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  by  contacting  the 
Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety.  Incorporation  by  reference. 
Safety. 


Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C  106(g).  40113, 44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  a  new  airworthiness  directive 
(AD)  to  read  as  follows: 

98-21-35    Kajrtheoo  Ainraft  Comp— y 

(Type  Certificate  No.  A24CE  fbnnerly 
held  by  the  Beech  Aircraft  CcMporation): 
Amendment  39-10843;  Docket  No.  97- 
CE-148-AD. 
Applicability:  Airplane  models  listed 
below,  certificated  in  any  category. 


Model 


B200C  (C-12R) 


Serial  No. 


BW-t  through  BW-29. 


Model 

Serial  No. 

B200 

BB-1158,  88-1167.  8&- 

1193  through  BB-1263. 

88-1265  through  88- 

1286.  88-1287,  88- 

1288,  88-1290  through 

88-1300,  88-1302 

through  88-1425,  88- 

1427  through  88-1447, 

88-1449.  88-1450,  88- 

1453,  88-1455,  88- 

1456,  and  88-1456 

through  88-1569. 

B200C  

BL-124  through  8L-140. 

B200CT  (FW-II) 

FG-1  and  FG-2. 

B200T/B200T  ... 

BT-31  through  BT-38. 

300  

FA-1  through  FA-230  and 

FF-1  through  FF-19. 

B300  - 

FL-1  through  R.-159. 

B300C  

FM-1  through  FM-9  and 

FN-1. 

A200CT(C- 

8P-46  through  BP-51. 

120). 

A200CT(C- 

8P-52  through  8P-63. 

.12F). 

A200CT(RC- 

FE-1  through  FE-9. 

12K). 

A200CT(RC>- 

FE-10  through  FE-24. 

12N). 

A200CT(RC- 

FE-25  through  FE-31.  FE- 

12P). 

33,  and  FE-35. 

A200CT(RC- 

FE-32.  FE-34.  and  FE-36. 

12Q). 

B200C  (C-12F) 

8P-64  through  BP-71. 

81.-73  through  BL-1 12. 

and  BL-1 18  through  8L- 

123. 

B200C(UC- 

8U-1  through  BU-10. 

12F). 

B200CT(RC- 

BU-11and8U-12. 

12F). 

. 

B200C(UC- 

BV-1  through  8V-10. 

12M). 

B200C(RC- 

8V-11  arKJ8V-12. 

12M). 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subiect  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (c)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and.  if  the  unsafe  condition  has  not 
twen  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  within  the  next  200 
hours  time- in-service  (TIS)  after  the  effective 
date  of  this  AD.  unless  already  accomplished. 

To  prevent  feilure  of  the  actuator  clevis 
assembly  in  the  main  landing  gear  caused  by 
fatigue  cracking  of  the  original  design  part, 
which  could  result  in  loss  of  control  of  the 
airplane  during  landing  operations, 
accomplish  the  following: 

(a)  Replace  the  left  and  right  main  landing 
gear  (MLG)  actuator  clevis  assembly  with  a 
new  MLX^  actuator  clevis  assembly  of 
imfHoved  design  in  accordance  with  the 
Accomplishment  Instructions  section  in 
Raytheon  Aircraft  Mandatory  Service 
Bulletin  No.  2728.  Issued:  )une,  1997, 
Revision  No.  1,  Febmary.  1998. 

(b)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  equivalent  level  of  satiety  may  be 
approved  by  the  Manager,  Wichita  Aircraft 
Certification  Office,  1801  Airport  Road, 
Room  100,  Wichita.  Kansas  67209.  The 
request  shall  be  forwarded  through  an 
appropriate  FAA  Maintenance  Inspector, 
who  may  add  comments  and  then  send  it  to 
the  Manager,  Wichita  Aircraft  Certification 
Office. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any.  may  be 
obtained  from  the  Wichita  Aiitnit 
Certification  Office. 

(d)  The  replacements  required  by  this  At) 
shall  be  done  in  accordance  with  Raytheon 
Aircraft  Mandatory  Service  Bulletin  Na 
2728,  Issued:  June,  1997,  Revision  No.  1, 
February,  1998.  This  incorporation  by 
reference  was  approved  by  the  Director  of  the 
Federal  Register  in  accordance  with  5  U.S.C 
552(a)  and  1  CFR  part  51.  Copies  may  be 
obtained  from  the  Raytheon  Aircraft 
Company,  P.O.  Box  85,  Wichita.  Kansas 
67201-0085.  Copies  may  be  inspected  at  the 
FAA,  Central  Region.  OfTtce  of  the  Regional 
Counsel,  Room  1558.  601  E.  12th  Street. 
Kansas  City,  Missouri,  or  at  the  Office  of  the 
Federal  Register,  800  North  Capitol  Street, 
NW,  suite  700,  Washington,  DC 
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(e)  This  amendment  becomes  elrective  on 
November  23.  1998. 

Issued  in  Kansas  City.  Missouri,  on 
October  7.  1998. 
Marvin  R.  Nun. 

Acting  Manager.  Small  Airplane  Directorate, 
Aircraft  Certification  Service. 
(FR  Doc.  98-27604  Filed  10-15-98;  8:45  am) 
BN.UNO  COOC  4t10-1»-U 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  71 

[Airspace  Doclwt  No.  98-nASW-45] 

Estatollshnient  of  Class  E  Airspace; 
Oak  Qrove,  LA 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 
action:  Direct  Final  rule;  request  for 
comments. 

summary:  This  amendment  establishes 
Class  E  airspace  at  Oak  Grove.  LA.  The 
development  of  two  global  positioning 
system  (GPS)  standard  instrument 
approach  procedures  (SlAP),  helicopter 
approaches,  to  the  Costello  Airport,  Oak 
Grove,  LA,  area  has  made  this  rule 
necessary.  This  action  is  intended  to 
provide  adequate  controlled  airspace 
extending  upward  from  700  feet  for 
more  above  the  surface  for  instrument 
flight  rules  (IFR)  operations  to  Costello 
Airport,  Oak  Grove,  LA. 
DATES:  Effective  0901  UTC,  January  28. 
1999.  Comments  must  be  received  on  or 
before  November  30.'l998. 
ADDRESSES:  Send  comments  on  the  rule 
in  triplicate  to  Manager,  Airspace 
Branch.  Air  Traffic  Division.  Federal 
Aviation  Administration.  Southwest 
Region.  Docket  No.  98-ASVV-45.  Fort 
Worth.  TX  76193-0520.  The  official 
docket  may  be  examined  in  the  Office 
of  the  Regional  Counsel,  Southwest 
Region,  Federal  Aviation 
Administration,  2601  Meacham 
Boulevard,  Room  663.  Forth  Worth.  TX 
between  9:00  a.m.  and  3:00  p.m., 
Monday  through  Friday,  except  Federal 
holidays.  An  informal  docket  may  also 
be  examined  during  normal  businesses 
hours  at  the  Airspace  Branch,  Air 
Traffic  Division,  Federal  Aviation 
Administration.  Southwest  Region, 
Room  414.  Fort  Worth.  TX. 
FOR  FURTHER  INFORMATION  CONTACT: 
Donald  J.  Day.  Airspace  Branch,  Air 
Traffic  Division,  Southwest  Region, 
Federal  Aviation  Administration,  Fort 
Worth,  TX  76193-0520,  telephone  817- 
222-5593. 

SUPPLEMENTARY  INFORMATION:  This 
amendment  to  14  CFR  part  71 


establishes  the  Class  E  airspace  at  Oak 
Grove.  LA.  The  development  of  two  GPS 
SIAP's.  helicopter  approaches,  to  the 
Costello  Airport.  Oak  Grove.  LA,  area 
has  made  this  rule  necessary.  This 
action  is  intended  to  provide  adequate 
controlled  airspace  extending  upward 
from  700  feet  or  more  above  the  surface 
for  IFR  operations  to  Costello  Airport, 
Oak  Grove.  LA. 

Class  E  airspace  designations  are 
published  in  Paragraph  6005  of  FAA 
Order  7400.9F.  dated  September  10. 
1998.  and  effective  September  16.  1998. 
which  is  incorporated  by  reference  in  14 
CFR  §  71.1.  The  Class  E  airspace 
designation  listed  in  this  document  will 
be  published  subsequently  in  the  order. 

The  Direct  Final  Rule  Procedure 

The  FAA  anticipates  that  this 
regulation  will  not  result  in  any  adverse 
or  negative  comment  and  therefore  is 
issuing  it  as  a  direct  final  rule.  A 
substantial  number  of  previous 
opportunities  provided  to  the  public  to 
comment  on  substantially  identical 
actions  have  resulted  in  negligible 
adverse  comments  or  objections.  Unless 
a  written  adverse  or  negative  comment, 
or  a  written  notice  of  intent  to  submit 
an  adverse  or  negative  comment,  is 
received  within  the  comment  period, 
the  regulation  will  become  effective  on 
the  date  specified  above.  After  the  close 
of  the  comment  period,  the  FAA  will 
publish  a  document  in  the  Federal 
Register  indicating  that  no  adverse  or 
negative  comments  were  received  and 
confirming  the  date  on  which  the  final 
rule  will  become  effective.  If  the  FAA 
does  receive,  within  the  comment 
period,  an  adverse  or  negative  comment 
or  written  notice  of  intent  to  submit 
such  a  comment,  a  document 
withdrawing  the  direct  final  rule  will  be 
published  in  the  Federal  Register,  and 
a  notice  of  proposed  rulemaking  may  be 
published  with  a  new  comment  period. 

Conunents  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  and  was  not  preceded  by  a 
notice  of  proposed  rulemaking, 
comments  are  invited  on  this  rule. 
Interested  persons  are  invited  to 
comment  on  this  rule  by  submitting 
such  written  data,  views,  or  arguments 
as  they  may  desire.  Communications 
should  identify  the  Rules  Docket 
number  and  be  submitted  in  triplicate  to 
the  address  specified  under  the  caption 
ADDRESSES.  All  communications 
received  on  or  before  the  closing  date 
for  comments  will  be  considered,  and 
this  rule  may  be  amended  or  withdrawn 
in  light  of  the  comments  received. 
Factual  information  that  supports  the 
commenter's  ideas  and  suggestions  is 


extremely  helpful  in  evaluating  the 
effectiveness  of  this  action  and 
determining  whether  additional 
rulemaking  action  is  needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA  public  contact 
concerned  with  the  substance  of  this 
action  will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  rule  must 
submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  98-ASW-45."  The  postcard 
will  be  date  stamped  and  returned  to  the 
commenter. 

Agency  Findings 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
states,  on  the  relationship  between  the 
national  government  and  the  states,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612. 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

Further,  the  FAA  has  determined  that 
this  regulation  is  noncontroversial  and 
unlikely  to  result  in  adverse  or  negative 
comments  and  only  involves  an 
established  body  of  technical 
regulations  that  require  frequent  and 
routine  amendments  to  keep  them 
operationally  current.  Therefore.  I 
certify  that  this  regulation  (1)  is  not  a 
"significant  rule"  under  Executive 
Order  12866;  (2)  is  not  a  "significant 
rule"  under  DOT  Regulatory  Policies 
and  Procedures  (44  FR  11034:  February 
26.  1979);  and  (3)  if  promulgated,  will 
not  have  a  significant  economic  impact, 
positive  or  negative,  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 
Since  this  rule  involves  routine  matters 
that  will  only  affect  air  traffic 
procedures  and  air  navigation,  it  does 
not  warrant  preparation  of  a  Regulatory 
Flexibility  Analysis  because  the 
anticipated  impact  is  so  minimal.     . 

List  of  Subjects  in  14  CFR  Part  71 

Airspace.  Incorporation  by  reference. 
Navigation  (air). 
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Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me,  the  Federal 
Aviation  Administration  amends  14 
CFR  part  71  as  follows: 

PART  71— DESIGNATION  OF  CLASS  A. 
CLASS  B.  CLASS  C.  CLASS  D.  AND 
CLASS  E  AIRSPACE  AREAS; 
AIRWAYS;  ROUTES;  AND  REPORTING 
POINTS 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40103.  40113, 
40120:  E.O.  10854;  24  FR  9565.  3  CFR,  1959- 
1963  Comp..  p.  389. 

f7i.l    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400.9F,  Airspace 
Designations  and  Reporting  Points, 
dated  September  10. 1998.  and  effiactive 
September  16, 1998.  is  amended  as 
follows: 

Paragraph  6005:  Class  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth. 

ASWLAE5    Oak  Grove,  LA  [New] 

Costello  Airport.  LA 

(lat.  32"58'01  "N..  long.  91»25'34"W.) 

That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  6.3-mile 
radius  of  Costello  Airport. 

Issued  in  Fort  Worth.  TX.  on  October  5. 
1998. 
AHwrt  I.  Viaelli, 

Acting  Manager,  Air  Traffic  Division, 
Southwest  Region. 

IFR  Doc.  96-27799  Filed  10-15-98;  8:45  am] 

BNJJNQ  OOOC  4»1»-1>-ll 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  71 

[Airapaee  Docket  No.  9B-ASW-4q 

Revision  of  Class  E  Airspace;  Hugo, 
OK 

AOENCY:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Direct  final  rule:  request  for 
comments. 

SUMMARY;  This  amendment  revises  Class 
E  airspace  at  Hugo.  OK.  The 
development  of  a  nondirectional  radio 
beacon  (NDB)  standard  instrument 
approach  procedure  (SL\P)  to  Stan 
Stamper  Municipal  Airport.  Hugo.  OK. 
has  made  this  rule  necessary.  This 
action  is  intended  to  provide  adequate 


controlled  airspace  extending  upward 
from  700  feet  or  more  above  the  surface 
for  instrument  flight  rules  (IFR) 
operations  to  Stan  Stamper  Municipal 
Airport.  Hugo.  OK. 

DATES:  Effective  0901  UTC.  January  28. 
1999.  Comments  must  be  received  on  or 
before  November  30. 1998. 
ADDRESSES:  Send  comments  on  the  rule 
in  triplicate  to  Manager,  Airspace 
Branch,  Air  Traffic  Division,  Federal 
Aviation  Administration.  Southwest 
Region.  Docket  No.  98-ASW-46.  Fort 
Worth.  TX  76193-0520.  The  official 
docket  may  be  examined  in  the  Office 
of  the  Regional  Counsel,  Southwest 
Region.  Federal  Aviation 
Administration.  2601  Meacham 
Boulevard,  Room  663,  Fort  Worth.  TX, 
between  9:00  a.m.  and  3:00  p.m.. 
Monday  through  Friday,  except  Federal 
hoUdays.  An  informal  docket  may  also 
be  examined  during  normal  business 
hours  at  the  Airspace  Branch.  Air 
Traffic  Division.  Federal  Aviation 
Administration.  Southwest  Region, 
Room  414.  Forth  Worth,  TX. 
FOR  FURTHER  INFORMATKM  CONTACT: 
Donald  J.  Day.  Airspace  Branch,  Air 
Traffic  Division,  Southwest  Region. 
Federal  Aviation  Administration.  Fort 
Worth,  TX  76193-0520.  telephone  817- 
222-5593. 

SUPPLEMBfTARY  MFORMATKM:  This 
amendment  to  14  CFR  part  71  revises 
the  Class  E  airspace  at  Hugo.  OK.  The 
development  of  a  NDB  SIAP  to  Stan 
Stamper  Municipal  Airport.  Hugo.  OK. 
has  made  this  rule  necessary.  This 
action  is  intended  to  provide  adequate 
controlled  airspace  extending  upward 
from  700  feet  or  more  above  the  surface 
for  IFR  operations  to  Stan  Stamper 
Municipal  Airport,  Hugo,  OK. 

Class  E  airspace  designations  are 
published  in  Paragraph  6005  of  FAA 
Order  7400.9F.  dated  September  10. 
1998.  and  effective  September  16. 1998. 
which  is  incorporated  by  reference  in  14 
CFR  71.1.  The  Class  E  airspace 
designation  listed  in  this  document  will 
be  published  subsequently  in  the  order. 

The  Direct  Final  Rule  Procedure 

The  FAA  anticipates  that  this 
regulation  will  not  result  in  any  adverse 
or  negative  comment  and  therefore  is 
issuing  it  as  a  direct  final  rule.  A 
substantial  number  of  previous 
opportunities  provided  to  the  public  to 
comment  on  substantially  identical 
actions  have  resulted  in  negligible 
adverse  comments  or  objections.  Unless 
a  written  adverse  or  negative  comment, 
or  a  written  notice  of  intent  to  sulnnit 
an  adverse  or  negative  comment,  is 
received  within  the  comment  period, 
the  regulation  will  become  efliective  on 


the  date  specified  above.  After  the  close 
of  the  comment  period,  the  FAA  will 
publish  a  document  in  the  Federal 
Register  indicating  that  no  adverse  or 
negative  comments  were  received  and 
confirming  the  date  on  which  the  final 
rule  will  become  effective.  If  the  FAA 
does  receive,  within  the  comment 
period,  an  adverse  or  negative  comment 
or  written  notice  of  intent  to  submit 
such  a  comment,  a  document 
withdrawing  the  direct  final  rule  will  be 
published  in  the  Federal  Register,  and 
a  notice  of  proposed  rulemaking  may  be 
published  with  a  new  comment  period. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  and  was  not  preceded  by  a 
notice  of  proposed  rulemaking. 
comments  are  invited  on  this  rule. 
Interested  persons  are  invited  to 
comment  on  this  rule  by  submitting 
such  written  data,  views,  or  arguments 
as  they  may  desire.  Communications 
should  identify  the  Rules  Docket 
number  and  be  submitted  in  triplicate  to 
the  address  specified  under  the  caption 
ADDRESSES.  All  communications 
received  on  ch-  before  the  closing  date 
for  comments  will  be  considered,  and 
this  rule  may  be  amended  or  withdrawn 
in  light  of  the  conunents  received. 
Factual  information  that  supports  the 
commenter's  ideas  and  suggestions  is 
extremely  helpful  in  evaluating  the 
effectiveness  of  this  action  and 
determining  whether  additional 
rulemaking  action  is  needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA  pubUc  contact 
concerned  with  the  substance  of  this 
action  will  be  filed  in  the  Rules  Docket 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  omunents 
submitted  in  response  to  this  rule  must 
submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  98-ASW-46."  The  postcard 
will  be  date  stamped  and  returned  to  the 
commenter. 

Agency  Findings 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
states,  on  the  relationship  between  the 
national  government  and  the  states,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
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accordance  with  Executive  Order  12612. 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

Further,  the  FAA  has  determined  that 
this  regulation  is  noncontroversial  and 
unlikely  to  result  in  adverse  or  negative 
comments  and  only  involves  an 
established  body  of  technical 
regulations  that  require  fiequent  and 
routine  amendments  to  keep  them 
operationally  ciurent.  Therefore.  I 
certify  that  this  regulation  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034:  February  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibihty  Act.  Since  this  rule  involves 
routine  matters  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
.  does  not  warrant  preparation  of  a 
Regulatory  Flexibility  Analysis  because 
the  anticipated  impact  is  so  minimal. 

List  of  Subiecto  in  14  CFR  Part  71 

Airspace.  Incorporation  by  reference. 
Navigation  (air). 

.  Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me,  the  Federal 
Aviation  Administration  amends  14 
CFR  part  71  as  follows: 

PART  71— DESIGNATION  OF  CLASS  A. 
CLASS  B,  CLASS  C,  CLASS  D.  AND 
CLASS  E  AIRSPACE  AREAS; 
AIRWAYS;  ROUTES;  AND  REPORTING 
POINTS 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Authority:  49  U.S.Q  106(g).  40103,  40113. 
40120;  E.O.  10854;  24  FR  9565.  3  CFR.  1959- 
1963  Comp..  p.  389. 

171.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400.9F.  Airspace 
Designations  and  Reporting  Points, 
dated  September  10. 1998.  and  effective 
September  16.  1998.  is  amended  as 
follows: 

Paragraph  6005  Oass  E  airspace  areas 
extending  upward  from  700  feet  or  more 
alxfve  the  surface  of  the  earth. 


ASWOKES    Hugo.  OK  IReviMdl 

Stan  Stamper  Municipal  Airport.  OK 
(Lat.  34*0206  "  N..  long.  95*3231 "  W.) 

Hugo  NDB 

(I^t.  34*0223  "N..  long.  95*32'22"  W.) 


That  airspace  extending  upward  from  700 
feet  above  the  surfece  within  a  6.3-niile 
radius  of  Stan  Stamper  Municipal  Airport 
and  within  2.5  miles  each  side  of  the  187* 
bearing  of  the  Hugo  NDB  extending  from  the 
6.3-mile  radius  to  7.6  miles  south  of  the 
airport,  excluding  that  airspace  which 
overlies  the  Antlers.  OK  Class  E  airspace 
area. 


Issued  in  Fort  Worth,  TX.  on  October  5. 
1998. 

Albert  L.  ViieUi, 

Acting  Manager,  Air  Traffic  Division, 
Southwest  Region. 

|FR  Doc.  98-27798  Filed  10-15-98;  8:45  am) 
BILLMQ  OOOC  4t10-19-M 

DEPARTMENT  OF  TRANSPORTATION 
F«deral  Aviation  Administration 
14  CFR  Part  71 

[Airsp«:e  Docket  No.  96-ASW-41]. 

Revision  of  Class  E  Airspace;  Lake 
Charles,  LA 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Direct  final  rule;  confirmation  of 
effective  date. 

SUMMARY:  This  doounent  confirms  the 

effective  date  of  a  direct  final  rule 

published  on  July  28.  1998.  which 

revises  Class  E  airspace  at  L.ake  Charles, 

LA. 

EFFECTIVE  DATE:  The  direct  final  rule 

published  at  63  FR  40171  is  effective 

0901  UTC.  December  3.  1998. 

FOA  FURTHER  INFORMATION  CONTACT: 

Donald  ).  Day,  Airspace  Branch,  Air 

Traffic  Division.  Southwest  Region, 

Federal  Aviation  Administration,  Fort 

Worth,  TX  76193-0520,  telephone:  817-. 

222-5593. 

SUPPLEMENTARY  INFORMATION:  The  FAA 
published  this  direct  final  rule  with  a 
request  for  comments  in  the  Federal 
Register  on  July  28,  1998  (63  FR  40171). 
The  FAA  uses  the  direct  final 
rulemaking  procedure  for  a  non- 
controversial  rule  where  the  FAA 
believes  that  there  will  be  no  adverse 
public  comment.  This  direct  final  rule 
advised  the  public  that  no  adverse 
comments  were  anticipated,  and  that 
unless  a  written  adverse  comment,  or  a 
written  notice  of  intent  to  submit  such 
an  adverse  comment,  were  received 
within  the  comment  period,  the 
regulation  would  become  effective  on 
December  3, 1998.  No  adverse 
comments  were  received,  and  thus  this 
action  confirms  that  this  direct  final  rule 
will  be  effective  on  that  date. 


Issued  in  Fort  Wrath.  TX.  on  October  5, 
1998. 
Albert  L.  Viaelli. 

Acting  Manager,  Air  Traffic  Division, 
Southwest  Region. 

(FR  Doc.  98-27800  Filed  10-15-98;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

33  CFR  Part  165 

[CQ001-08-140] 

RIN2115-^A97 

Safety  Zone:  Storrow  Drive  Connector 
Bridge  (Central  Artery  Tunnel  Project), 
Charles  River,  Boston,  MA 

agency:  Coast  Guard.  DOT. 
ACTION:  Temporary  final  rule. 

SUMMARY:  The  Coast  Guard  is 
establishing  a  temporary  safety  zone  for 
the  Central  Artery  Tunnel  Project, 
Storrow  Drive  Connector  Bridge 
construction  on  the  Charles  River.  The 
safety  zone  temporarily  closes  all  waters 
of  the  Charles  River  between  the  Gridley 
Lock  and  Dam  and  the  western  side  of 
the  Amtrak  Railroad  Bridge  while  bridge 
spans  for  the  Storrow  Drive  Connector 
Bridge  are  erected.  The  safety  zone  is 
needed  to  protect  vessels  from  the 
hazards  posed  by  bridge  construction 
activities  upon  a  navigable  waterway. 

EFFECTIVE  DATE:  This  rule  is  effective 

from  September  30, 1998  through 

December  31. 1998. 

FOR  FURTHER  INFORMATION  CONTACT: 

LT  Dennis  O'Mara,  Waterways 

Management  Division,  Coast  Guard 

Marine  Safety  Office  Boston,  (617)  223- 

3000. 

SUPPLEMENTARY  INFORMATION: 

Regulatory  History 

I'ursuant  to  5  U.S.C.  553,  a  notice  of 
proposed  rulemaking  (NPRM)  was  not 
published  for  this  regulation,  and  good 
cause  exists  for  making  it  effective  in 
less  than  30  days  after  Federal  Register 
publication.  Any  delay  encountered  in 
this  regulation's  effective  date  would  be 
contrary  to  the  public  interest  since 
immediate  action  is  needed  to  close  a 
portion  of  the  waterway  and  protect  the 
maritime  public  from  the  hazards 
associated  with  bridge  construction 
activities  upon  a  navigable  waterway. 

Background  and  Purpose 

As  part  of  the  Central  Artery  Tunnel 
Project,  a  new  bridge,  the  Storrow  Drive 
Connector  Bridge,  will  be  built  over  the 
Charles  River,  Boston,  MA.  Section  1  of 
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the  Storrow  Drive  Connector  Bridge, 
which  will  be  located  on  the  south  side 
of  the  Charles  River  between  the  Gridley 
Lock  and  Dam  and  the  Amtrak  Railroad 
Bridge,  is  presently  under  construction. 
Six  bridge  spans  need  to  be  erected 
during  the  construction  of  Section  1. 
These  bridge  spans  will  be  transported 
to  Boston  on  board  barges.  The  barges 
will  be  towed  into  Boston  Harbor  with 
a  single  bridge  span  on  each  barge.  This 
will  occur  on  six  separate  occasions 
over  the  next  several  months.  The  spans 
will  then  be  transported  through  the 
Gridley  Lock,  put  into  place  using  a 
crane  on  a  barge  and  secured.  The  crane 
and  barge  cannot  be  shifted  by  vessel 
wakes  during  the  securing  process. 
Therefore,  a  safety  zone  is  necessary  to 
allow  the  safe  erection  of  the  six  spans 
and  to  protect  vessel  traffic. 

This  regulation  establishes  a  safety 
zone  in  all  waters  of  the  Charles  River 
between  the  Gridley  Lock  and  Dam  and 
the  western  side  of  the  Amtrak  Railroad 
Bridge.  This  safety  zone  prevents  entry 
into  or  movement  within  this  portion  of 
the  Charles  River.  Upon  notification 
from  the  primary  contractor  on  the 
project,  the  Coast  Guard  will  make 
Marine  Safety  Information  Broadcasts 
informing  mariners  of  the  activation  of 
this  safety  zone.  The  expected  duration 
of  the  safety  zone  will  vary  between 
eight  and  forty-eight  hours  depending 
upon  construction  requirements.  The 
safety  zone  will  be  activated  primarily 
on  nights  and/or  weekends  as 
construction  on  the  Storrow  Drive 
Connector  Bridge  is  restricted  by 
weekday  commuter  rail  traffic  on  the 
Amtrak  Railroad  Bridge. 

Regulatory  Evaluation 

This  final  rule  is  not  a  significant 
regulatory  action  under  section  3(0  of 
Executive  Order  12866  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
order.  It  has  not  been  reviewed  by  the 
Office  of  Management  and  Budget  luider 
that  order.  It  is  not  significant  under  the 
regulatory  policies  and  procedures  of 
the  Department  of  Transportation  (DOT) 
(44  FR  11040;  February  26,  1979).  The 
Coast  Guard  expects  the  economic 
impact  of  this  rule  to  be  so  minimal  that 
a  full  Regulatory  Evaluation  under 
paragraph  lOe  of  the  regulatory  polices 
and  procedures  of  DOT  is  unnecessary. 
There  is  expected  to  be  minimal 
recreational  and  commercial  traffic  in 
this  area,  in  part  due  to  the  seasonal  end 
of  the  recreational  and  tourist  boating 
season.  Commercial  tour  operators  have 
received  advance  notification  of  the 
project  and  can  make  alternate 
arrangements.  Due  to  the  limited 
number  and  duration  of  the  arrivals. 


departures  and  transits,  the  Coast  Guard 
expects  the  economic  impact  of  this 
regulation  to  be  minimal. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601  et  seq.].  the  Coast  Guard 
considered  whether  this  rule  would 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
"Small  entities"  may  include  (1)  small 
businesses  and  not-for-profit 
organizations  that  are  independently 
owned  and  operated  and  are  not 
dominant  in  their  fields  and  (2) 
governmental  jurisdictions  with 
populations  of  less  than  50,000. 

For  the  reasons  discussed  in  the 
Regulatory  Evaluation  above,  the  Coast 
Guard  certifies  under  section  605(b)  of 
the  Regulatory  Flexibility  Act  (5  U.S.C. 
601  et  seq.].  that  this  rule  will  not  have 
a  significant  impact  on  a  substantial 
number  of  small  entities. 

CoUefition  of  Information 

This  rule  contains  no  collection  of 
information  requirements  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.). 

Federalism 

The  Coast  Guard  has  analyzed  this 
rule  under  the  principles  and  criteria 
contained  in  Executive  Order  12612, 
and  has  determined  that  this  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

Environment 

The  Coast  Guard  has  considered  the 
environmental  impact  of  this  final  rule 
and  concluded  that,  under  Figure  2-1. 
paragraph  34(g),  of  Commandant 
Instruction  M16475.1C,  this  final  rule  is 
categorically  excluded  firom  further 
environmental  documentation.  A 
"Categorical  Exclusion  Determination" 
is  available  in  the  docket  for  inspection 
or  copying  where  indicated  under 
ADDRESSES. 

List  of  Subiects  in  33  CFR  Part  165 

Harbors,  Marine  safety.  Navigation 
(water).  Reporting  and  recordkeeping 
requirements.  Security  measures. 
Waterways. 

Regulation 

For  reasons  set  out  in  the  preamble, 
the  Coast  Guard  amends  33  CFR  Part 
165  as  follows; 

1.  The  authority  citation  for  f>art  165 
continues  to  read  as  follows: 

Authority:  33  U.^.C.  1231;  50  U.S.C.  191; 
33  CFR  1.05-l(g),  6.04-1.  6.04-6.  and  160.5; 
49  CFR  1.46. 


2.  Add  temporary  §  165.T01-140  to 
read  as  follows: 

f166.T01-140    Safety  Zone:  Storrow  Orlwa 
Connector  Brtdga  (Central  Artery  Tunnel 
Project),  Ctiarles  Rlwar,  Doeton,  MA. 

(a)  Location.  The  following  area  is  a 
safety  zone:  All  waters  of  the  Charles 
River  between  the  Gridley  Lock  and 
Dam  and  the  western  side  of  the 
AMTRAK  Raihoad  Bridge. 

(b)  Effective  Date.  This  section  is 
effective  fiY>m  September  30. 1998  to 
December  31. 1998. 

(c)  Notification.  Upon  notification 
from  the  primary  contractor  on  the 
Storrow  Drive  Connector  Bridge 
construction  project  that  a  span  is  ready 
to  be  erected,  the  Coast  Guard  will  make 
Marine  Safety  Information  Broadcasts 
informing  mariners  of  the  activation  of 
this  safety  zone.  The  expected  diuation 
of  the  safety  zone  will  vary  between 
eight  and  forty-eight  hours  depending 
upon  construction  requirements.  The 
safety  zone  will  be  activated  primarily 
on  nights  and/or  weekends. 

(d)  Regulations.  (1)  Entry  into  or 
movement  within  this  zone  is 
prohibited  imless  authorized  by  the 
COTP  Boston. 

(2)  All  persons  and  vessels  shall 
comply  with  the  instructions  of  the 
COTP  or  the  designated  on-scene  U.S. 
Coast  Guard  patrol  personnel.  U.S. 
Coast  Guard  patrol  personnel  include 
commissioned,  warrant,  and  petty 
officers  of  the  U.S.  Coast  Guard. 

(3)  The  general  regulations  covering 
safety  zones  in  section  16Su23  of  this 
part  apply. 

Dated:  September  18. 1998. 
|.L.  Grauer, 

Captain,  U.S.  Coast  Guard,  Captain  of  the 
Port,  Boston,  Massachusetts. 
[FR  Doc  98-27872  Filed  10-15-98;  8:45  am) 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Pert  180 
[OPP-a00744;  FRL-6037-q 
'  RIN  2070-AB78 

Azoxystrobin;  Time-limited  Pesticide 
Tolerance 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTKM:  Final  rule. 

SUMMARY:  This  regulation  establishes  a 
time-limited  tolerance  for  the  combined 
residues  of  azoxystrobin  [methyl(E)-2- 
(2-(6-(2-cyanophenoxy)pyrimidin-4- 
yloxy)phenyl)-3-methoxyacrylate)  and 
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its  Z  isomer  in  or  on  potatoes.  This 
action  is  in  response  to  the  combined 
efforts  of  Wisconsin  potato  growers. 
University  extension  specialists,  2^neca 
Ag  Products,  and  EPA  to  generate  the 
information  necessary  for  registration  of 
the  reduced  risk  fungicide, 
azoxystrobin.  for  use  against  the  pests 
late  blight  and  early  blight  of  potatoes. 
This  regulation  establishes  a  maximum 
permissible  level  of  0.03  parts  per 
million  (ppm)  for  residues  of 
azoxystrobin  and  its  Z  isomer  in  this 
food  commodity  pursuant  to  section 
408(1)(6)  of  the  Federal  Food,  Drug,  and 
Cosmetic  Act,  as  amended  by  the  Food 
Quality  Protection  Act  of  1996.  The 
tolerance  will  expire  and  is  revoked  on 
October  18, 1999. 
DATES:  This  regulation  is  effective 
October  16, 1998.  Objections  and 
requests  for  hearings  must  be  received 
by  EPA  on  or  before  December  15. 1998. 
ADDRESSES:  Written  objections  and 
hearing  requests,  identified  by  the 
docket  control  number.  |OPP-300744l. 
must  be  submitted  to:  Hearing  Clerk 
(1900),  Environmental  Protection 
Agency,  Rm.  M3708,  401  M  St.,  SW., 
Washington,  DC  20460.  Fees 
accompanying  objections  and  hearing 
requests  shall  be  labeled  "Tolerance 
Petition  Fees"  and  forwarded  to:  EPA 
Headquarters  Accounting  Operations 
Branch,  OPP  (Tolerance  Fees),  P.O.  Box 
360277M,  Pittsburgh,  PA  15251.  A  copy 
of  any  objections  and  hearing  requests 
filed  witb  the  Hearing  Clerk  identified 
by  the  docket  control  number,  (OPP- 
300744],  must  also  be  submitted  to: 
Public  Information  and  Records 
Integrity  Branch,  Information  Resources 
and  Services  Division  (7502C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency.  401  M  St.,  SW.. 
Washington,  DC  20460.  In  person,  bring 
a  copy  of  objections  and  hearing 
requests  to  Rm.  119,  Crystal  Mall  «2. 
1921  Jefferson  Davis  Hwy.,  Arlington, 
VA. 

A  copy  of  objections  and  hearing 
requests  filed  with  the  Hearing  Clerk 
may  also  be  submitted  electronically  by 
sending  electronic  mail  (e-mail)  to:  opp- 
docketdepamail.epa.gov.  Copies  of 
objections  and  hearing  requests  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption.  Copies  of  objections  and 
hearing  requests  will  also  be  accepted 
on  disks  in  WordPerfect  5.1/6.1  file 
format  or  ASQI  file  format.  All  copies 
of  objections  and  hearing  requests  in 
electronic  form  must  be  identified  by 
the  docket  control  number  |OPP- 
300744).  No  ConHdential  Business 
Information  (CBI)  should  be  submitted 
through  e-mail.  Electronic  copies  of 


objections  and  hearing  requests  on  this 
rule  may  be  filed  online  at  many  Federal 
Depository  Libraries. 
FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  John  Bazuin.  Jr.,  Registration 
Division  (7505C),  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency,  401  M  St.,  SW.,  Washington, 
DC  20460.  Office  location,  telephone 
number,  and  e-mail  address:  Crystal 
Mall  #2. 1921  Jefferson  Davis  Hwy.. 
Arlington,  VA,  (703)  305-7381,  e-mail: 
bazuin.johndepamail.epa.gov. 
SUPPLEMB«TARY  INFORMATION:  EPA.  in 
cooperation  with  Wisconsin  potato 
growers.  University  extension 
specialists,  and  Zeneca  Ag  Products. 
Inc.,  pursuant  to  sections  408(e)  and  (r) 
of  the  Federal  Food.  Drug,  and  Cosmetic 
Act  (FFDCA),  21  U.S.C.  346a(e)  and  (r), 
is  establishing  a  tolerance  for  combined 
residues  of  the  fungicide  azoxystrobin 
and  its  Z  isomer,  in  or  on  potatoes  at 
0.03  part  per  million  (ppm).  This 
tolerance  will  expire  and  is  revoked  on 
October  18. 1999.  EPA  vnll  publish  a 
document  in  the  Federal  Rq^ister  to 
remove  the  revoked  tolerance  from  the 
Code  of  Federal  Regulations.  The  only 
comments  received  concerning  the 
proposed  rule  were  from  the  United 
States  Department  of  Agriculture,  which 
requested  some  modifications  to  the 
summary  (these  changes  were  made) 
and  indicated  their  feeling  that  the 
comment  period  of  15  days  was  very 
short  (the  reasons  behind  the  use  of 
such  a  short  comment  period  were 
explained  in  the  proposed  rule)(63  FR 
48664,  September  11,  1998)(FRL-6026- 
8)). 

I.  Backgroand  and  Statutory  Authority 

The  Food  Quality  Protection  Act  of 
1996  (FQPA)  (Pub.  L.  104-170)  was 
signed  into  law  August  3, 1996.  FQPA 
amends  both  the  Federal  Food.  Drug, 
and  Cosmetic  Act  (FFDCA),  21  U.S.C. 
301  et  seq.,  and  the  Federal  Insecticide, 
Fungicide,  and  Rodenticide  Act 
(FIFRA),  7  U.S.C.  136  et  seq.  The  FQPA 
amendments  went  into  effect 
immediately.  Among  other  things, 
FQPA  amends  FFDCA  to  bring  all  EPA 
pesticide  tolerance-setting  activities 
under  a  new  section  408  with  a  new 
safety  standard  and  new  procedures. 
These  activities  are  described  below  and 
discussed  in  greater  detail  in  the  final 
rule  establishing  the  time-limited 
tolerance  associated  with  the  emergency 
exemption  for  use  of  propiconazole  on 
sorghum  (61  FR  58135,  November  13. 
1996)  (FRL-5572-9). 

New  section  408(b)(2)(A)(i)  of  the 
FFDCA  allows  EPA  to  establish  a 
tolerance  (the  legal  limit  for  a  pesticide 
chemical  residue  in  or  on  a  food)  only 


if  EPA  determines  that  the  tolerance  is 
"safe."  Section  408(b)(2)(A)(ii)  defines 
"safe"  to  mean  that  "there  is  a 
reasonable  certainty  that  no  harm  will 
result  from  aggregate  exposure  to  the 
pesticide  chemical  residue,  including 
all -anticipated  dietary  exposures  and  all 
other  exposures  for  which  there  is 
reliable  information."  This  includes 
exposure  through  drinking  water  and  in 
residential  settings,  but  does  not  include 
occupational  exposure.  Section 
408(b)(2)(C)  requires  EPA  to  give  special 
consideration  to  exposure  of  infants  and 
children  to  the  pesticide  chemical 
residue  in  establishing  a  tolerance  and 
to  "ensure  that  there  is  a  reasonable 
certainty  that  no  harm  will  result  to 
infants  and  children  from  aggregate 
exposure  to  the  pesticide  chemical 
residue " 

Section  5  of  FIFRA  authorizes  EPA  to 
issue  an  experimental  use  permit  for  a 
pesticide.  This  provision  was  not 
amended  by  FQPA.  EPA  has  established 
regulations  governing  such 
experimental  use  permits  in  40  CFR  part 
172.  Section  408(r)  of  FFDCA  authorizes 
EPA  to  issue  time-limited  tolerances  for 
pesticide  residues  resulting  from  FIFRA 
experimental  use  permits. 

n.  Risk  Assessment  and  Statutory 
Findings 

EPA  performs  a  number  of  analyses  to 
determine  the  risks  from  aggregate 
exposure  to'pesticide  residues.  First, 
EPA  determines  the  toxicity  of 
pesticides  based  primarily  on 
toxicological  studies  using  laboratory 
animals.  These  studies  address  many 
adverse  health  effects,  including  (but 
not  limited  to)  reproductive  effects, 
developmental  toxicity,  toxicity  to  the 
nervous  system,  and  carcinogenicity. 
Second,  EPA  examines  exposure  to  the 
pesticide  through  the  diet  (e.g..  food  and 
drinking  water)  and  through  exposmes 
that  occur  as  a  result  of  pesticide  use  in 
residential  settings.  The  Agency  has 
determined  that  azoxystrobin  is  a 
reduced  risk  pesticide  for  use  on 
potatoes. 

Consistent  with  section  408(b)(2)(D). 
EPA  has  reviewed  the  available 
scientific  data  and  other  relevant 
information  in  support  of  this  action. 
EPA  has  sufficient  data  to  assess  the 
hazards  of  azoxystrobin  and  to  make  a 
determination  on  aggregate  exposure, 
consistent  with  section  408(b)(2).  for  a 
time-limited  tolerance  for  combined 
residues  of  azoxystrobin  and  its  Z 
isomer  on  potatoes  at  0.03  ppm.  EPA's 
assessment  of  the  dietary  and  other 
exposures  and  risks  associated  with 
establishing  the  tolerance  follows. 
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A.  Toxicity 

EPA  has  evaluated  the  available 
toxicity  data  and  considered  its  validity, 
completeness,  and  reliability  as  well  as 
the  relationship  of  the  results  of  the 
studies  to  human  risk.  EPA  has  also 
considered  available  information 
concerning  the  variability  of  the 
sensitivities  of  major  identifiable 
subgroups  of  consumers,  including 
infants  and  children.  The  nature  of  the 
toxic  effiacts  caused  by  azoxystrobin  are 
discussed  below. 

1.  Threshold  and  non-threshold 
effects.  For  many  animal  studies,  a  dose 
response  relationship  can  be 
determined,  which  provides  a  dose  that 
causes  adverse  effects  (threshold  effects) 
and  doses  causing  no  observed  adverse 
effects  (the  "no-observed  adverse  effect 
level"  or  "NOAEL"). 

Once  a  study  has  been  evaluated  and 
the  observed  effiects  have  been 
determined  to  be  threshold  effects.  EPA 
generally  divides  the  NOAEL  from  the 
study  with  the  lowest  NOAEL  by  an 
uncertainty  factor  (usually  100  or  more) 
to  determine  the  Reference  Dose  (RfD). 
The  RfD  is  a  level  at  or  below  which 
daily  aggregate  exposure  over  a  lifetime 
will  not  pose  appreciable  risks  to 
human  health.  An  uncertainty  factor 
(sometimes  called  a  "safety  factor")  of 
100  is  conmionly  used  since  it  is 
assumed  that  people  may  be  up  to  10 
times  more  sensitive  to  pesticides  than 
the  test  animals,  and  that  one  person  or 
subgroup  of  the  population  (such  as 
infants  and  children)  could  be  up  to  10 
times  more  sensitive  to  a  pesticide  than 
another.  In  addition,  EPA  assesses  the 
potential  risks  to  infants  and  children 
based  on  the  weight  of  the  evidence  of 
the  toxicology  studies  and  determines 
whether  an  additional  uncertainty  factor 
is  warranted.  Thus,  an  aggregate  daily 
exposure  to  a  pesticide  residue  at  or 
below  the  RfD  (expressed  as  100%  or 
less  of  the  RfD)  is  generally  considered 
acceptable  by  EPA.  EPA  generally  uses 
the  RfD  to  evaluate  the  chronic  risks 
posed  by  pesticide  exposure.  For  shorter 
term  ri^.  EPA  calculates  a  margin  of 
exposure  (MOE)  by  dividing  the 
estimated  human  exposure  into  the 
NOAEL  from  the  appropriate  animal 
study.  Commonly,  EPA  finds  MOEs 
lower  than  100  to  be  unacceptable.  This 
100-fold  MOE  is  based  on  the  same 
rationale  as  the  100-fold  uncertainty 
factor. 

Lifetime  feeding  studies  in  two 
species  of  laboratory  animals  are 
conducted  to  screen  pesticides  for 
cancer  effects.  When  evidence  of 
increased  cancer  is  noted  in  these 
studies,  the  Agency  conducts  a  weight 
of  the  evidence  review  of  all  relevant 


toxicological  data  including  short-term 
and  mutagenicity  studies  and  structure 
activity  relationship.  Once  a  pesticide 
has  been  classified  as  a  potential  human 
carcinogen,  different  types  of  risk 
assessments  (e.g.,  linear  low  dose 
extrapolations  or  MOE  calculation  based 
on  the  appropriate  NOAEL)  will  be 
carried  out  based  on  the  natiu«  of  the 
carcinogenic  response  and  the  Agency's 
knowledge  of  its  mode  of  action. 

2.  Differences  in  toxic  effect  due  to 
exposure  duration.  The  toxicological 
effects  of  a  pesticide  can  vary  with 
different  exposure  durations.  EPA 
considere  the  entire  toxicity  data  base, 
and  based  on  the  effects  seen  for 
different  diuations  and  routes  of 
exposure,  determines  which  risk 
assessments  should  be  done  to  assure 
that  the  public  is  adequately  protected 
fiv>m  any  pesticide  exposure  scenario. 
Both  short  and  long  durations  of 
exposure  are  always  considered. 
Typically,  risk  assessments  include 
"acute."  "short-term."  "intermediate 
term,"  and  "chronic"  risks.  These 
assessments  are  defined  by  the  Agency 
as  follows. 

Acute  risk,  by  the  Agency's  definition, 
results  fixim  1-day  consumption  of  food 
and  water,  and  reflects  toxicity  which 
could  be  expressed  following  a  single 
oral  exposure  to  the  pesticide  residues. 
High  end  exposing  to  food  and  water 
residues  are  typically  assumed. 

Short-term  nsk  results  from  exposure 
to  the  pesticide  for  a  period  of  1-7  days, 
and  therefore  overlaps  with  the  acute 
risk  assessment.  Historically,  this  risk 
assessment  was  intended  to  address 
primarily  dermal  and  inhalation 
exposure  which  could  result,  for 
example,  fitim  residential  pesticide 
applications.  However,  since  enaction  of 
FQPA,  this  assessment  has  been 
expanded  to  include  both  dietary  and 
non-dietary  sources  of  exposure,  and 
will  typically  consider  exposure  from 
food,  water,  and  residential  uses  when 
reliable  data  are  available.  In  this 
assessment,  risks  from  average  food  and 
water  exposure,  and  high-end 
residential  exposure,  are  aggregated. 
High-end  exposures  from  all  three 
sources  are  not  typically  added  because 
of  the  very  low  probability  of  this 
occurring  in  most  cases,  and  because  the 
other  conservative  assumptions  built 
into  the  assessment  assure  adequate 
protecticm  of  public  health.  However, 
for  cases  in  which  high-end  exposure 
can  reasonably  be  expected  from 
multiple  sources  (e.g.  frequent  and 
widespread  homeowner  use  in  a 
specific  geographical  area),  multiple 
high-end  risks  will  be  aggregated  and 
presented  as  part  of  the  comprehensive 
risk  assessment/characterization.  Since 


the  toxicological  endpoint  considered  in 
this  assessment  reflects  exposure  over  a 
period  of  at  least  7  days,  an  additional 
degree  of  conservatism  is  built  into  the 
assessment:  i.e.,  the  risk  assessment 
nominally  covers  1-7  days  exposure, 
and  the  toxicological  endpoint/NOAEL 
is  selected  to  be  adequate  for  at  least  7 
days  of  exposure.  (Toxicity  results  at 
lower  levels  when  the  dosing  duration 
is  increased.) 

Intermediate-term  risk  results  frtnn 
exposure  for  7  days  to  several  months. 
This  assessment  is  handled  in  a  manner 
similar  to  the  short-term  risk 
assessment. 

Chronic  risk  assessment  describes  risk 
which  could  result  from  several  months 
to  a  lifetime  of  exposure.  For  this 
assessment,  risks  are  aggregated 
considering  average  exposure  from  all 
sources  for  representative  population 
subgroups  including  infants  and 
children. 

B.  Aggregate  Exposure 

In  examining  aggregate  exposure. 
FFDCA  section  408  requires  that  EPA 
take  into  account  available  and  reliable 
information  concerning  exposure  from 
the  pesticide  residue  in  the  food  in 
question,  residues  in  other  foods  for 
which  there  are  tolerances,  residues  in 
groundwater  or  surface  water  that  is 
consumed  as  drinking  water,  and  other 
non-occupational  exposures  through 
pesticide  use  in  gardens,  lawns,  or 
buildings  (residential  and  other  indoor 
uses).  Dietary  exposure  to  residues  of  a 
pesticide  in  a  food  commodity  are 
estimated  by  multiplying  the  average 
daily  consumption  of  the  food  forms  of 
that  commodity  by  the  tolerance  level  or 
the  anticipated  pesticide  residue  level. 
The  Theoretical  Maximum  Residue 
Contribution  (iNffiC)  is  an  estimate  of 
the  level  of  residues  consimied  daily  if 
each  food  item  contained  pesticide 
residues  equal  to  the  tolerance.  In 
evaluating  food  exposures.  EPA  takes 
into  account  varying  consumption 
patterns  of  major  identifiable  subgroups 
of  consumers,  including  infants  and 
children.  The  TMRC  is  a  "worst  case" 
estimate  since  it  is  based  on  the 
assumptions  that  food  contains 
{>esticide  residues  at  the  tolerance  level 
and  that  100%  of  the  crop  is  treated  by 
pesticides  that  have  established 
tolerances.  If  the  TMRC  exceeds  the  RfD 
or  poses  a  lifetime  cancer  risk  that  is 
greater  than  approximately  one  in  a 
million,  EPA  attempts  to  derive  a  more 
acciu^te  exposure  estimate  for  the 
pesticide  by  evaluating  additional  types 
of  information  (anticipated  residue  data 
and/or  percent  of  crop  treated  data) 
which  show,  generally,  that  pesticide 
residues  in  most  foods  when  they  are 
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eaten  are  well  below  established 
tolerances. 

Percent  of  crop  treated  estimates  are 
derived  from  federal  and  private  market 
survey  data.  Typically,  a  range  of 
estimates  are  supplied  and  the  upper 
end  of  this  range  is  assumed  for  the 
exposure  assessment.  By  using  this 
upf>er  end  estimate  of  percent  of  crop 
treated,  the  Agency  is  reasonably  certain 
that  exposure  is  not  understated  for  any 
significant  subpopulation  group. 
Further,  regional  consumption 
information  is  taken  into  account 
through  EPA's  computer-based  model 
for  evaluating  the  exposure  of 
significant  subpopulations  including 
several  regional  groups,  to  pesticide 
residues.  For  this  pesticide,  the  most 
highly  exposed  population  subgroup 
(non-nursing  infants  (<1  year  old))  was 
not  regionally  based. 

III.  Aggregate  Risk  Assessment  and 
Determination  of  Safety 

Consistent  with  section  408(b)(2)(D). 
EPA  has  reviewed  the  available 
scientific  data  and  other  relevant 
information  in  support  of  this  action, 
EPA  has  sufficient  data  to  assess  the 
hazards  of  azoxystrobin  and  to  make  a 
determination  on  aggregate  exposure, 
consistent  with  section  408(b)(2).  for  a 
time-limited  tolerance  for  12  months  for 
combined  residues  of  azoxystrobin  and 
its  Z  isomer  on  potatoes  at  0.03  ppm. 
EPA's  assessment  of  the  dietary 
exposures  and  risks  associated  with 
establishing  the  tolerance  follows. 

A.  Toxicological  Profile 

EPA  has  evaluated  the  available 
toxicity  data  and  considered  its  validity, 
completeness,  and  reliability  as  well  as 
-the  relationship  of  the  results  of  the 
studies  to  human  risk.  EPA  has  also 
considered  available  information 
concerning  the  variability  of  the 
sensitivities  of  major  identifiable 
subgroups  of  consumers,  including 
infants  and  children.  The  nature  of  the 
toxic  effects  and  The  Agency's  selection 
of  toxicological  endpoints  upon  which 
to  assess  risk  caused  by  azoxystrobin  are 
discussed  below. 

Both  permanent  and  time-limited 
tolerances  have  been  established  (40 
CFR  180.507)  for  the  combined  residues 
of  azoxystrobin  and  its  Z  isomer,  in  or 
on  a  variety  of  raw  agricultural 
commodities.  Permanent  tolerances 
have  been  established  for  bananas, 
grapes,  peaches,  peanuts,  pecans,  and 
tomatoes.  Time-limited  tolerances  have 
been  established  for  the  fat.  liver,  and 
meat  of  cattle,  goats,  hogs,  horses, 
poultry,  and  sheep:  kidney  of  cattle; 
eggs;  milk;  cucurbits:  parsley:  rice;  and 
watercress.  The  time-limited  tolerances 


stem  from  the  issuance  of  several  FIFRA 
section  18  emergency  exemptions  for 
the  use  of  azoxystrobin.  The  risk 
assessments  were  conducted  by  EPA  to 
assess  dietary  exposures  and  risks  from 
azoxystrobin  as  follows: 

1.  Acute  toxicity.  The  Agency 
evaluated  the  existing  toxicology 
database  for  azoxystrobin.  No  acute 
dietary  endpoint  was  identified,  no 
developmental  toxicity  was  observed  in 
the  rabbit  and  rat  studies  reviewed,  and 
no  primary  neurotoxicity  was  seen  in 
the  acute  neurotoxicity  study. 
Therefore,  no  risk  has  been  identified 
for  this  scenario  and  a  risk  assessment 
is  not  needed. 

2.  Short-  and  intermediate-term 
toxicity.  The  Agency  evaluated  the 
existing  toxicology  database  for  short- 
and  intermediate-term  dermal  and 
inhalation  exposure  and  determined 
that  this  risk  assessment  is  also  not 
required.  In  a  21-day  dermaJ  toxicity 
study  the  NOAEL  was  1,000  mg/kg/day 
at  the  highest  dose  tested  (Acute 
inhalation  toxicity  catMory  III). 

3.  Chmnic  toxicity.  EPA  has 
established  the  RfD  for  azoxystrobin  at 
0.18  miliigrams/kilogram/day  (mg/kg/ 
day).  This  RfD  is  based  on  on  a  chronic 
toxicity  study  in  rats  with  a  NOAEL  of 
18.2  mg/kg/day.  The  endpoint  effects 
were  reduced  body  weights  and  bile 
duct  lesions  at  the  lowest  effect  level 
(LED  of  34  mg/kg/day.  An  Uncertainty 
Factor  (UF)  of  100  was  used  to  account 
for  both  the  interspecies  extrapolation 
and  the  intraspecies  variability. 

4.  Carcinogenicity.  Carcinogenicity 
testing  of  azoxystrobin  in  two 
appropriate  species  of  mammals 
revealed  no  evidence  that  this  fungicide 
is  carcinogenic.  Therefore.  EPA 
classifies  azoxystrobin  as  "not  Hkely"  to 
be  a  human  carcinogen  in  line  with  the 
proposed  revised  Cancer  Guidelines. 

B.  Exposures  and  Risks 

1.  Fmm  food  and  feed  uses. 
Permanent  tolerances  have  been 
established  (40  CFR  180.507(a))  for  the 
combined  residues  of  azoxystrobin  and 
its  Z  isomer,  in  or  on  a  variety  of  raw 
agricultural  commodities  at  levels 
ranging  from  0.01  ppm  in  pecans  to  1.0 
ppm  in  grapes.  In  addition,  time-limited 
tolerances  have  been  established  (40 
CFR  180.507(b),  at  levels  ranging  ht>m 
0.006  ppm  in  milk  to  20  ppm  in  rice 
hulls,  in  conjunction  with  section  18 
requests.  Risk  assessments  were 
conducted  by  EPA  to  assess  dietary 
exposures  and  risks  from  azoxystrobin 
as  follows: 

i.  Acute  exposure  and  risk.  Acute 
dietary  risk  assessments  are  performed 
for  a  food-use  pesticide  if  a  toxicological 
study  has  indicated  the  p>ossibiIity  of  an 


effect  of  concern  occurring  as  a  result  of 
a  1  day  or  single  exposure.  The  Agency 
did  not  conduct  an  acute  risk 
assessment  because  no  toxicological 
endpoint  of  concern  was  identified 
during  review  of  available  data. 

ii.  Short-  and  intermediate-term 
exposure  and  risk.  Short-  and 
intermediate-term  risk  assessments  are 
performed  for  a  food-use  pesticide  if  a 
toxicology  study  has  indicated  the 
possibility  of  an  effect  of  concern  as  a 
result  of  an  exposure  of  1  day  to  several 
months.  The  Agency  did  conduct  such 
an  assessment  because  no  toxicological 
endpoint  of  concern  was  identified. 

iii.  Chmnic  exposure  and  risk.  In 
conducting  this  chronic  dietary  risk 
assessment,  the  Agency  has  made  very 
conservative  assumptions  -- 100%  of 
potatoes  and  all  other  commodities 
having  azoxystrobin  tolerances  will 
contain  azoxystrobin  residues  and  those 
residues  would  be  at  the  level  of  the 
tolerance  -  which  result  in  an 
overestimation  of  human  dietary  ■ 
exposure.  Thus,  in  making  a  safety 
determination  for  this  tolerance.  HED  is 
taking  into  account  this  conservative 
exposure  assessment.The  existing 
azoxystrobin  tolerances  (published, 
pending,  and  including  the  necessary 
section  18  tolerance(s))  result  in  a 
Theoretical  Maximum  Residue 
Contribution  (TMRC)  that  is  equivalent 
to  the  following  percentages  of  the  RfD: 


Population  Sut>- 

T>*RC(rrKy 

Percent 

Group 

kg/day) 

RFD 

U.S.  Population 

(48  States) 

0.003 

1.8 

Nursing  Infants 

(<1  year  oW)  .. 

0.004 

2 

Non-Nursing  In- 

fants (<1  year 

okJ) 

0.011 

6 

ChiUren(1-8 

years  oW) 

0.007 

4 

Children  (7-12 

years  okJ) 

0.004 

2 

Hispanics 

0.004 

2 

Non-Hispanics 

Others 

0.005 

3 

U.S.  Population 

(summer  sea- 

son)   

0.003 

2 

U.S.  Population 

(Nort»>east  re- 

gion)   

0.003 

2 

U.S.  Population 

(Western  re- 

gion)   

0.003 

2 

US.  Population 

(Pacific  region) 

0.003 

2 

Females  (13-f. 

nursing) 

0.003 

2 

Females  (13-19. 

not  pregnant 

or  nursing)  

0.002 

1 
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Neither  the  U.S.  population  as  a 
whole  nor  any  of  the  subgroups  whose 
food  consumption  patterns  were 
analyzed  for  dietary  exposure  and  risk 
to  azoxystrobin  reached  even  one- 
twelfth  of  the  RfD  under  these  assumed 
theoretical  maximiun  exposures  to 
azoxystrobin  for  all  published,  pending, 
and  proposed  tolerances.  Moreover, 
real-world  exposure  is  likely  to  be 
substantially  lower  than  this. 

2.  From  drinking  water.  There  is  no 
established  Maximum  Contaminant 
Level  for  residues  of  azoxystrobin  in 
drinking  water.  No  health  advisory 
levels  for  azoxystrobin  in  drinking  water 
have  been  established. 


i.  Acute  exposure  and  risk.  An  acute 
risk  assessment  was  not  appropriate 
since  no  toxicological  endpoint  of 
concern  was  identified  for  this  scenario 
during  review  of  the  available  data. 

ii.  ^ort-  and  intermediate-term 
toxicity.  A  short-  and  intermediate-term 
risk  assessment  was  not  appropriate 
since  no  toxicological  endpoint  of 
concern  was  identified  for  this  scenario 
during  reyiew  of  the  available  data. 

iii.  Chronic  exposure  and  risk.  Based 
on  the  chronic Tlietary  (food)  exposure 
estimates,  chronic  drinking  water  levels 
of  concern  (DYVLCXH)  for  azoxystrobin 
were  calculated  and  are  summarized  in 
Table  1.  Estimated  environmental 


concentrations  (EECs)  using  generic 
expected  environmental  concentration 
modeling  (CENEEC)  for  azoxystrobin  on 
bananas,  grapes,  peaches,  peanuts, 
pecans,  tomatoes,  and  wheat  are  listed 
in  the  SWAT  Team  Second  Interim 
Report  (6/20/97).  The  highest  EEC  for 
azoxystrobin  in  surface  water  is  from 
the  application  of  azoxystrobin  on 
grapes  (39  Mg/L)  and  is  substantially 
lower  than  the  drinking  water  leveU  of 
concern  (DWLOCs)  calculated. 
Therefore,  chronic  exposure  to 
azoxystrobin  residues  in  drinking  water 
do  not  exceed  the  Agency's  level  of 
concern. 


Table  i  .—  Drinking  Water  Levels  of  Concern 


Population  Subgroup 


US  Population  (48  States) 

Females  (13  ■*■  years  old,  not  pregnant  or  nursing) 
Non-nursing  Infants  (<  1  year  old)  


RfD(fngA((^y) 


0.18 
0.18 
0.18 


TMRC  Food  Ex- 
posure {mg/kgl 
day) 


0.0027 
0.0019 
0.0113 


Max  Water  Expo- 
sure (mg/kg/day)! 


0.178 
0.178 
0.169 


DWLOC  "  *  iittf 
L) 


6200 
5300 

1680 


'  Maximum  Water  Exposure  (mg/Kg/day)  -  RfD  (mg/ko/day)  -  TMRC  from  DRES  (mg^day) 

2  DWLOC(wJ/L)  -  Max  water  exposure  (mg/kg/day)  *  body  wt  (kg)  /(lO-"  mo/>ig)*water  consumed  daily  (L/day) 

»  HED  Default  t>ody  wts  for  males,  females,  and  ct)iMren  are  70  kg,  60  kg.  and  10  kg  respectivety. 

*  HED  Default  Daily  Drinking  Rates  are  2  UDay  for  Adults  and  1  L/Day  for  cMdran 


3.  From  non-dietary  exposure. 
Azoxystrobin  is  not  currently  registered 
for  use  on  residential  non-food  sites. 

4.  Cumulative  exposure  to  substances 
with  common  mechanism  of  toxicity. 
Azoxystrobin  is  related  to  the  naturally 
occurring  strobilurins.  The  Agency  has 
recently  registered  another  strobilurin 
type  pesticide  for  a  nonfood  use. 
Section  408(b)(2)(D)(v)  requires  that, 
when  considering  whether  to  establish, 
modify,  or  revoke  a  tolerance,  the 
Agency  consider  "available  . 
information"  concerning  the  cumulative 
effects  of  a  particular  pesticide's 
residues  and  "other  substances  that 
have  a  common  mechanism  of  toxicity." 
The  Agency  believes  that  "available 
information"  in  this  context  might 
include  not  only  toxicity,  chemistry, 
and  exposure  data  but  also  scientific 
policies  and  methodologies  for 
understanding  common  mechanisms  of 
toxicity  and  conducting  cumulative  risk 
assessments.  For  most  p>esticides, 
although  the  Agency  has  some 
information  in  its  files  that  may  turn  out 
to  be  helpful  in  eventually  determining 
whether  a  pesticide  shares  a  common 
mechanism  of  toxicity  with  any  other 
substances.  EPA  does  not  at  this  time 
have  the  methodologies  to  resolve  the 
complex  scientific  issues  concerning 
common  mechanism  of  toxicity  in  a 
meaningful  way.  EPA  has  begun  a  pilot 
process  to  study  this  issue  further 
through  the  examination  of  particular 


classes  of  pesticides.  The  Agency  hopes 
that  the  results  of  this  pilot  process  will 
increase  the  Agency's  scientific 
understanding  of  this  question  such  that 
EPA  will  be  able  to  develop  and  apply 
scientific  principles  for  better 
determining  which  chemicals  have  a 
common  mechanism  of  toxicity  and 
evaluating  the  cumulative  efiiects  of 
such  chemicals.  The  Agency  anticipates, 
however,  that  even  as  its  understanding 
of  the  science  of  common  mechanisms 
increases,  decisions  on  specific  classes 
of  chemicals  will  be  heavily  dependent 
on  chemical  specific  data,  much  of 
which  may  not  be  presently  available. 

Although  at  present  the  Agency  does 
not  know  how  to  apply  the  information 
in  its  files  concerning  common 
mechanism  issues  to  most  risk 
assessments,  there  are  pesticides  as  to 
which  the  common  mechanism  issues 
can  be  resolved.  These  pesticides 
include  pesticides  that  are 
toxicologically  dissimilar  to  existing 
chemical  substances  (in  which  case  the 
Agency  can  conclude  that  it  is  unlikely 
that  a  pesticide  shares  a  common 
mechanism  of  activity  with  other 
substances)  and  pesticides  that  produce 
a  common  toxic  metabolite  (in  which 
case  common  mechanism  of  activity 
will  be  assumed). 

EPA  does  not  have,  at  this  time, 
available  data  to  determine  whether 
azoxystrobin  has  a  common  mechanism 
of  toxicity  with  other  substances  or  how 


to  include  this  pesticide  in  a  cumulative 
risk  assessment.  For  the  purposes  of  this 
tolerance  action,  therefore,  EPA  has  not 
assumed  that  azoxystrobin  has  a 
common  mechanism  of  toxicity  with 
other  substances. 

C.  Aggregate  Risks  and  Determination  of 
Safety  for  U.S.  Population 

1.  Acute  risk.  This  risk  assessment  is 
not  necessary  since  no  acute 
toxicological  end-point  of  concern  was 
identified  for  this  exposure  scenario 
during  review  of  the  available  data. 

2.  Chronic  risk.  Using  the 
conservative  TMRC  exposure 
assumptions  described  above,  and 
taking  into  account  the  completeness 
and  reliability  of  the  toxicity  data,  the 
Agency  has  estimated  that  exposure  to 
azoxystrobin  from  food  will  utilize  2% 
of  the  RfD  for  the  U.S.  population  as  a 
whole.  The  Agency  generally  is  not 
concerned  about  exposures  below  100 
percent  of  the  RfD  because  the  RfD 
represents  the  level  at  or  below  which 
daily  aggregate  dietary  exposure  over  a 
lifetime  will  not  pose  appreciable  risks 
to  human  health.  Despite  the  potential 
for  exposure  to  azoxystrobin  in  drinking 
water,  the  Agency  does  not  expect  the 
aggregate  exposure  to  exceed  100%  of 
the  RfD.  Under  current  Agency 
guidelines,  the  registered  non-dietary 
uses  of  azoxystrobin  do  not  constitute  a 
chronic  exposure  scenario  and  EPA 
concludes  that  there  is  a  reasonable 
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certainty  that  no  barm  will  result  firom 
aggregate  exposure  to  currently 
registered  azoxystrobin  residues. 

3.  Short-  ana  intermediate-term  risk. 
Short-  and  intermediate-term  aggregate 
exposure  takes  into  account  chronic 
dietary  food  and  water  (considered  to  be 
a  background  exposure  level)  plus 
indoor  and  outdoor  residential 
exposure.  This  risk  assessment  is  not 
needed  for  azoxystrobin  because  no 
dermal  or  systemic  effects  were  seen  in 
the  repeated  dose  dermal  study  at  the 
limit  dose.  Additionally,  no  indoor  or 
outdoor  residential  exposure  usee  are 
currently  registered  for  azoxystrobin. 

4.  Aggregate  cancer  risk  for  U.S. 
population.  This  risk  assessment  is  also 
not  needed.  Azoxystrobin  is  classified 
as  "not  likely"  to  be  a  carcinogen  under 
the  proposed  revised  Carcinogenicity 
Guidelines  because  carcinogenicity 
testing  was  performed  on  two 
appropriate  species  and  no  evidence  of 
carcinogenicity  was  found. 

5.  Determination  of  safety.  Based  on 
these  risk  assessments,  EPA  concludes 
that  there  is  a  reasonable  certainty  that 
no  harm  will  result  from  aggregate 
exposure  to  azoxystrobin  residues. 

D.  Agffvgate  Risks  and  Determination  of 
Safety  for  Infants  and  Children 

1.  Safety  factor  for  infants  and 
children —  i.  In  general.  In  assessing  the 
potential  for  additional  sensitivity  of 
infants  and  children  to  residues  of 
azoxystrobin,  EPA  considered  data  from 
developmental  toxicity  studies  in  the  rat 
and  rabbit  and  a  2-generation 
reproduction  study  in  the  rat.  The 
developmental  toxicity  studies  are 
designed  to  evaluate  adverse  effects  on 
the  developing  organism  resulting  from 
maternal  pesticide  exposure  during 
gestation.  Reproduction  studies  provide 
information  relating  to  effects  from 
exposure  to  the  pesticide  on  the 
reproductive  capability  of  mating 
animals  and  data  on  systemic  toxicity. 

FFDCA  section  408  provides  that  EPA 
shall  apply  an  additional  tenfold  margin 
of  safety  for  infants  and  children  in  the 
case  of  threshold  effects  to  account  for 
pre-and  post-natal  toxicity  and  the 
completeness  of  the  database  unless 
EPA  determines  that  a  different  margin 
of  safety  will  be  safe  for  infants  and 
children.  Margins  of  safety  are 
incorporated  into  EPA  risk  assessments 
either  directly  through  use  of  a  margin 
of  exposure  (MOE)  analysis  or  through 
using  uncertainty  (safety)  factors  in 
calculating  a  dose  level  that  poses  no 
appreciable  risk  to  humans.  EPA 
believes  that  reliable  data  support  using 
the  standard  MOE  and  uncertainty 
factor  (usually  100  for  combined  inter- 
and  intra-species  variability))  and  not 


the  additional  tenfold  M(%/uncertainty 
factor  when  EPA  has  a  complete  data 
base  under  existing  guidelines  and 
when  the  severity  of  the  effect  in  infants 
or  children  or  the  potency  or  unusual 
toxic  properties  of  a  compound  do  not 
raise  concerns  regarding  the  adequacy  of 
the  standard  MOE/safety  factor. 

ii.  Developmental  toxicity  studies —  a. 
Babbit.  In  the  developmental  toxicity 
study  in  rabbits,  developmental  NOAEL 
was  500  mg/kg/day.  the  highest  dose 
tested  (HDT).  Because  there  were  no 
treatment-related  effiBCts,  the 
developmental  LEL  was  >500  mg/kg/ 
day.  The  maternal  NOAEL  was  150  mg/ 
kg/day.  The  maternal  LEL  of  500  mg/1^ 
day  was  based  on  decreased  body 
weight  gain  during  dosing. 

b.  Rat.  In  the  developmental  toxicity 
study  in  rats,  the  maternal  (systemic) 
NOAEL  was  not  established.  The 
maternal  LEL  of  25  mg/kg/day  at  the 
lowest  dose  tested  (LDT)  was  based  on 
increased  salivation.  The  developmental 
(fetal)  NOAEL  was  100  aig/kg/day 

(HDD. 

iii.  Reproductive  toxicity  study —  Rat. 
In  the  reproductive  toxicity  study 
(MRID  #43678144)  in  rats,  the  parental 
(systemic)  NOAEL  was  32.3  mg/kg/day. 
The  parental  LEL  of  165.4  mg/kg/day 
was  based  on  decreased  body  weights  in 
males  and  females,  decreased  food 
consumption  and  increased  adjusted 
liver  weights  in  females,  and 
cholangitis.  The  reproductive  NOAEL 
was  32.3  mg/kg/day.  The  reproductive 
LEL  of  165.4  mg/kg/day  was  based  on 
increased  weanling  liver  weights  and 
decreased  body  weights  for  pups  of  both 
generations. 

iv.  Conclusion.  The  pre-  and  post- 
natal toxicology  database  for 
azoxystrobin  is  complete  with  respect  to 
current  toxicological  data  requirements. 
The  results  of  these  studies  indicate  that 
infants  and  children  are  no  more 
sensitive  to  exposure  to  azoxystrobin 
than  are  adults,  based  on  the  results  of 
the  rat  and  rabbit  developmental 
toxicity  studies  and  the  2-generation 
reproductive  toxicity  study  in  rats. 
Accordingly,  EPA  has  determined  that 
the  standard  margin  of  safety  will 
protect  the  safety  of  infants  and  children 
and  the  additional  tenfold  safety  factor 
can  therefore  be  removed. 

2.  Chronic  risk.  Using  the  exposure 
assumptions  described  above,  EPA  has 
concluded  that  aggregate  exposure  to 
azoxystrobin  from  food  will  utilize  2  to 
8%  of  the  RfD  for  infants  and  children. 
EPA  generally  has  no  concern  for 
exposures  below  100%  of  the  RfD 
because  the  RfD  represents  the  level  at 
or  below  which  daily  aggregate  dietary 
exposure  over  a  lifetime  will  not  pose 
appreciable  risks  to  human  health.'  ° 


Despite  the  potential  for  exposure  to 
azoxystrobin  in  drinking  water  and  from 
non-dietary,  non-occupational  exposure, 
EPA  does  not  expect  the  aggregate 
exposure  to  exceed  100%  of  the  RfD. 

3.  Determination  of  safety.  Based  on 
these  risk  assessments,  EPA  concludes 
that  there  is  a  reasonable  certainty  that 
no  harm  will  result  to  infants  and 
children  from  aggregate  exposure  to 
azoxystrobin  residues. 

IV.  Other  Consideratioas 

A.  Metabolism  In  Plants  and  Animals 

The  metabolism  of  azoxystrobin  as 
well  as  the  nature  of  the  residues  is 
adequately  understood  for  purposes  of 
the  time-limited  tolerance.  Plant 
metabolism  has  been  evaluated  in  three 
diverse  crops;  grapes,  wheat  and 
peanuts,  which  is  required  to  define 
similar  metabolism  of  azoxystrobin  in  a 
wide  range  of  crops.  Parent  azoxystrobin 
is  the  major  component  found  in  crops. 
Azoxystrobin  does  not  accumulate  in 
crop  seeds  or  friiits.  Metabolism  of 
azoxystrobin  in  plants  is  complex,  with 
more  than  15  metabolites  identified. 
These  metabolites  are  present  at  low 
levels,  typically  much  less  than  5%  of 
the  total  radioactive  residue  level. 

The  qualitative  nature  of  the  residue 
in  animals  is  adequately  understood  for 
the  purposes  of  this  proposed  1-year 
time-limited  tolerance.  Establishment  of 
a  time-limited  tolerance  of  0.03  ppm  for 
azoxystrobin  in/on  potatoes  is  not 
expected  to  lead  to  detectable 
azoxystrobin  residues  in  animal 
commodities. 

B.  Analytical  Enforcement  h4ethodology 

An  analytical  method,  gas 
chromatography  with  nitrogen- 
phosphorus  detection  (GC-NPD)  or,  in 
mobile  phase,  by  high  performance 
liquid  chromatography  with  ultraviolet 
detection  (HPLC-UV),  is  available  for 
enforcement  purposes  vtritK  a  limit  of 
detection  that  allows  monitoring  of  food 
with  residues  at  or  above  the  level 
proposed  for  this  time-limited  tolerance. 
The  Agency  has  concluded  that  the 
method  is  adequate  for  enforcement  of 
tolerances  in/ on  other  non-oily  raw 
agricultural  commodities.  The  Agency 
also  concludes  that  this  method  is 
adequate  for  enforcement  of  the 
proposed  time-limited  tolerance  in/on 
potatoes.  The  method  may  be  requested 
from:  Calvin  Furlow,  PRRIB,  IRSD 
(7S02C).  Office  of  Pesticide  Programs. 
Environmental  Protection  Agency.  401 
M  St..  SW..  Washington.  DC  20460. 
Office  location  and  telephone  number: 
Rm  lOlFF,  Crystal  Mall  #2, 1921 
Jefferson  Davis  Hwy..  Arlington.  VA 
22202.(703-305-5229). 
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C.  Magnitude  of  Besidues 

Residues  of  azoxystrobin  and  its  Z 
isomer  are  not  expected  to  exceed  0.03 
ppm  in/on  potatoes  as  a  result  of  this 
EUP  use.  A  time-limited  tolerance 
should  be  established  at  this  level. 

D.  International  Besidue  Limits 

There  are  no  CODEX,  Canadian,  or 
Mexican  Maximum  Residue  Limits  for 
azoxystrobin  in/on  potatoes. 

E.  Botational  Crop  Bestrictions 

Rotational  crop  data  were  previously 
submitted.  Based  on  this  information,  a 
45-day  plantback  interval  is  appropriate 
for  all  crops  other  than  those  having 
azoxystrobin  tolerances. 

V.  Conclusion 

Therefore,  a  time-limited  tolerance  is 
established  for  combined  residues  of 
azoxystrobin  and  its  Z  isomer  in 
potatoes  at  0.03  ppm.  This  tolerance 
will  expire  and  is  revoked  on  October 
18,  1999.  EPA  will  publish  a  document 
in  the  Federal  Register  to  remove  the    . 
revoked  tolerance  from  the  Code  of 
Federal  Regulations. 

VI.  Obiections  and  Hearing  Requests 

The  new  FFDCA  section  408(g) 
provides  essentially  the  same  process 
for  persons  to  "object"  to  a  tolerance 
regulation  issued  by  EPA  under  new 
section  408(e)  and  (r)  as  was  provided 
in  the  old  section  408  and  in  section 
409.  However,  the  period  for  filing 
objections  is  60  days,  rather  than  30 
days.  EPA  currently  has  procedural 
regulatibns  which  govern  the 
submission  of  objections  and  hearing 
requests.  These  regulations  will  require 
some  modification  to  reflect  the  new 
law.  However,  until  those  modifications 
can  be  made,  EPA  will  continue  to  use 
those  procedural  regulations  with 
appropriate  adjustments  to  reflect  the 
new  law. 

Any  person  may.  by  December  15. 
1998,  file  written  objections  to  any 
aspect  of  this  regulation  and  may  also 
request  a  hearing  on  those  objections. 
Objections  and  hearing  requests  must  be 
filed  with  the  Hearing  Clerk,  at  the 
address  given  above  (40  CFR  178.20).  A 
copy  of  the  objections  and/or  hearing 
requests  filed  with  the  Hearing  Clerk 
should  be  submitted  to  the  OPP  docket 
for  this  rulemaking.  The  objections 
submitted  must  specify  the  provisions 
of  the  regulation  deemed  objectionable 
and  the  grounds  for  the  objections  (40 
CFR  178.25).  Each  objection  must  be 
accompanied  by  the  fee  prescribed  by 
40  CFR  180.33(i).  If  a  hearing  is 
requested,  the  objections  must  include  a 
statement  of  the  factual  issues  on  which 
a  hearing  is  requested,  the  requestor's 


contentions  on  such  issues,  and  a 
summary  of  any  evidence  relied  upon 
by  the  requestor  (40  CFR  178.27).  A 
request  for  a  hearing  will  be  granted  if 
the  Administrator  determines  that  the 
material  submitted  shows  the  following: 
There  is  genuine  and  substantial  issue 
of  fact;  there  is  a  reasonable  possibility 
that  available  evidence  identified  by  the 
requestor  would,  if  established,  resolve 
one  or  more  of  such  issues  in  favor  of 
the  requestor,  taking  into  account 
uncontested  claims  or  facts  to  the 
contrary;  and  resolution  of  the  factual 
issues  in  the  manner  sought  by  the 
>  requestor  would  be  adequate  to  justify 
the  action  requested  (40  CFR  178.32). 
Information  submitted  in  connection 
with  an  objection  or  bearing  request 
may  be  claimed  confidential  by  marking 
any  part  or  all  of  that  information  as 
CBI.  Information  io  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
A  copy  of  the  information  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  confidential 
may  be  disclosed  publicly  by  EPA 
without  prior  notice. 

VII.  Public  Record  and  Electronic 
Submissions 

EPA  has  established  a  record  for  this 
rulemaking  under  docket  control 
number  (OPP-3007441  (including  any 
comments  and  data  submitted 
electronically).  A  public  version  of  this 
record,  including  printed,  paper 
versions  of  electronic  comments,  which 
does  not  include  any  information 
claimed  as  CBI,  is  available  for 
inspection  from  8:30  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  The  public  record  is  located  in 
Room  119  of  the  Public  Information  and 
Records  Integrity  Branch.  Information 
Resources  and  Services  Division 
(7502C)  Office  of  Pesticide  Programs. 
Environmental  Protection  Agency. 
Crystal  Mall  #2. 1921  Jefferson  Davis 
Highway,  Arlington,  VA. 

Electronic  comments  may  be  sent 

directly  to  EPA  at: 
opp-docket9epamail.epa.gov. 

Electronic  comments  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption. 

The  official  record  for  this 
rulemaking,  as  well  as  the  public 
version,  as  described  above  will  be  kept 
in  paper  form.  Accordingly,  EPA  will 
transfer  any  copies  of  objections  and 
hearing  requests  received  electronically 
into  printed,  papef  form  as  they  are 
received  and  will  place  the  paper  copies 
in  the  official  rulemaking  record  which 


will  also  include  all  comments 
submitted  directly  in  writing.  The 
official  rulemaking  record  is  the  paper 
record  maintained  at  the  Virginia 
address  in  "ADDRESSES"  at  the 
beginning  of  this  document. 

Vm.  Regulatory  Assessment 
Requirements 

A.  Certain  Acts  and  Executive  Orders 

This  final  rule  establishes  a  time- 
limited  tolerance  under  FFDCA  section 
408(d].  EPA  is  establishing  this 
tolerance  in  cooperation  with  Wisconsin 
potato  growers.  University  extension 
specialists,  and  Zeneca  Ag  Products. 
Inc.  The  Office  of  Management  and 
Budget  (OMB)  has  exempted  these  types 
of  actions  from  review  under  Executive 
Order  12866.  entitled  Begulatory 
Planning  and  Review  (58  FR  51735. 
October  4. 1993).  This  final  rule  does 
not  contain  any  information  collections 
subject  to  OMB  approval  under  the 
Paperwork  Reduction  Act  (PRA),  44 
U.S.C  3501  et  seq.,  or  impose  any 
enforceable  duty  or  contain  any 
imfunded  mandate,  as  described  under 
Title  H  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA)  (Pub.  L. 
104-4).  Nor  does  it  require  any  special 
considerations  as  required  by  Executive 
Order  12898,  entitled  Federal  Actions  to 
Address  Environmental  Justice  in 
Minority  Populations  and  Low-Income 
Populations  (59  FR  7629,  February  16, 
1994),  or  require  OMB  review  in 
accordance  with  Executive  Order  13045, 
entitled  Protection  of  Children  from 
Environmental  Health  Bisks  and  Safety 
Bisks  (62  FR  19885.  April  23. 1997). 

Pursuant  to  the  requirements  of  the 
Regulatory  Flexibility  Act  (Pub.  L.  96- 
354.  94  Stat.  1164.  5  U.S.C.  601-612). 
the  Agency  previously  assessed  whether 
establishing  tolerances,  exemption  from 
tolerances,  raising  tolerance  levels  or 
expanding  exemptions  might  adversely 
impact  small  entities  and  concluded,  as 
a  generic  matter,  that  there  is  no  adverse 
economic  impact.  The  factual  basis  for 
the  Agency's  generic  certification  for 
tolerance  actions  published  on  May  4. 
-  1981  (46  FR  24950).  and  was  provided 
.to  the  Chief  Counsel  for  Advocacy  of  the 
Small  Business  Administration. 

B.  Executive  Order  12875 

Under  Executive  Order  12875. 
entitled  Enhancing  Intergovernmental 
Partnerships  (58  FR  58093.  October  28. 
1993).  EPA  may  not  issue  a  regulation 
that  is  not  required  by  statute  and  that 
creates  a  mandate  upon  a  State,  local  or 
tribal  government,  unless  the  Federal 
government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  those  governments.  If 
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the  mandate  is  unfunded,  EPA  must 
provide  to  the  Office  of  Management 
and  Budget  (OMB)  a  description  of  the 
extent  of  EPA 's  prior  consultation  with 
representatives  of  affected  State,  local, 
and  Tribal  governments,  the  nature  of 
their  concerns,  copies  of  any  written 
communications  from  the  governments, 
and  a  statement  supporting  the  need  to 
issue  the  regulation.  In  addition, 
Executive  Order  12875  requires  EPA  to 
develop  an  effective  process  permitting 
elected  officials  and  other 
representatives  of  State,  local  and  tribal 
governments  "to  provide  meaningful 
and  timely  input  in  the  development  of 
regulatory  proposals  containing 
significant  unhinded  mandates." 

Today's  rule  does  not  create  an 
unfunded  Federal  mandate  on  State, 
local  or  Tribal  governments.  The  rule 
does  not  impose  any  enforceable  duties 
on  these  entities.  Accordingly,  the 
requirements  of  section  1(a)  of 
Executive  Order  12875  do  not  apply  to 
this  rule. 

C.  Executive  Order  13084 

Under  Executive  Order  13084, 
entitled  Consultation  and  Coordination 
with  Indian  Tribal  Governments  (63  FR 
27655.  May  19.  1998).  EPA  may  not 
issue  a  regulation  that  i«  not  required  by 
statute,  that  significantly  or  uniquely 
affects  the  communities  of  Indian  tribal 
governments,  and  that  imposes 
substantial  direct  compliance  costs  on 
those  communities,  unless  the  Federal 
government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  the  Tribal 
governments,  if  the  mandate  is 
unfunded.  EPA  must  provide  OMB,  in 
a  separately  identified  section  of  the 
preamble  to  the  rule,  a  description  of 
the  extent  of  EPA's  prior  consultation 
with  representatives  of  affected  Tribal 
governments,  a  summary  of  the  nature 
of  their  concerns,  and  a  statement 
supporting  the  need  to  issue  the 
regulation.  In  addition.  Executive  Order 
13084  requires  EPA  to  develop  an 
effective  process  permitting  elected  and 
other  representatives  of  Indian  tribal 
governments  "to  provide  meaningful 
and  timely  input  in  the  development  of 
regulatory  policies  on  matters  that 
significantly  or  uniquely  affect  their 
communities." 

Today's  rule  does  not  significantly  or 
uniquely  affect  the  communities  of 
Indian  tribal  governments.  This  action 
does  not  involve  or  impose  any 
requirements  that  affect  Indian  Tribes. 
Accordingly,  the  requirements  of 
section  3(b)  of  Executive  Order  13084 
do  not  apply  to  this  rule. 


DC.  Submission  to  Congress  and  the 
Comptroller  General 

The  Congressional  Review  Act.  5 
U.S.C.  801  et  seq..  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996.  generally  provides 
that  before  a  rule  may  take  en°ect.  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  has  submitted 
a  report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  today's  publication  of 
this  rule  in  the  Federal  Register.  This 
rule  is  not  a  "major  rule"  as  defined  by 
5  U.S.C.  804(2). 

List  of  Subjects  in  40  CFR  Part  180 

Environmental  protection. 
Administrative  practice  and  procedure. 
Agricultural  commodities.  Pesticides 
and  pests.  Feed  additives.  Food 
additives.  Reporting  and  recordkeeping 
requirements. 

Dated:  October  6, 1996. 


I 


Director,  Registration  Division,  Office  of 
Pesticide  Programs. 

Therefore.  40  CFR  chapter  I  is 
amended  as  follows: 

PART  180-[AMENDED] 

1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Autliorily:  21  U.S.C.  346a  and  371. 

2.  Sectioi>  180.507(a)  is  amended  by 
designating  the  text  following  the 
paragraph  heading  as  paragraph  (a)(1) 
and  adding  paragraph  (a)(2)  to  read  as 
follows: 

1 180.507    A»>xystrot>ln:  idfancaa  for 


(a)  •  •  • 

(2)  Time-limited  tolerance.  A 
tolerance  to  expire  on  October  18, 1999, 
is  established  for  the  combined  residues 
of  azoxystrobin  (methyl(£)-2-(2-(6-(2- 
cyanophenoxy)pyrimidin-4- 
yloxy)phenyl)-3-methoxyacrylate]  and 
its  Z  isomer  in  or  on  the  following 
commodity. 


Commodity 

Parts  per 
million 

Expiration 
Date 

Potatoes  

0.03 

October  t8. 
1999 

|FR  Doc.  98-27835  Filed  10-15-98;  8:45  am] 
BILUNQ  CODE  «M-a»-F 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  180 
[OPP-300732:  FRL-6035-21 
RIN  2070-AB78 

Haxythiazox;  Pasticida  Tolaranca 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Final  rule. 

SUMMARY:  This  regulation  establishes  a 
tolerance  for  residues  of  hexythiazox 
(trans-5-(4-chlorophenyl)-N-cyclohexyl- 
4-metbyl-2-oxothiazolidine-3- 
carboxamide]  (CAS  No.  78587-05-0) 
and  its  metabolites  containing  the  (4- 
chlorophenyl)-4-methyl-2-oxo-3- 
thiazolidine  moiety  (expressed  as  parts 
per  million  (ppm)  of  the  parent 
compound)  in  or  on  dried  hops.  BASF 
Corporation,  Agricultiu«l  Products 
requested  this  tolerance  under  the 
Federal  Food,  Drug  and  Cosmetic  Act 
(FFDCA).  as  amended  by  the  Food 
Quality  Protection  Act  of  1996  (Pub.  L. 
104-170). 

DATES:  This  regulation  is  effective 
October  16, 1998.  Objections  and 
requests  for  hearings  must  be  received 
by  EPA  on  or  before  December  15, 1998. 
ADDRESSES:  Written  objections  and 
hearing  requests,  identified  by  the 
docket  control  number,  (OPP-3007321, 
must  be  submitted  to:  Hearing  Clerk 
(1900),  Environmental  Protection 
Agency,  Rm.  M3708.  401  M  St..  SW., 
Washington.  DC  20460.  Fees 
accompanying  objections  and  hearing 
requests  shall  be  labeled  "Tolerance 
Petition  Fees"  and  forwarded  to:  EPA 
Headquarters  Accounting  Operations 
Branch.  OPP  (Tolerance  Fees).  P.O.  Box 
360277M.  Pittsburgh,  PA  15251.  A  copy 
of  any  objections  and  hearing  requests 
filed  with  the  Hearing  Clerk  identified 
by  the  docket  control  number.  (OPP- 
300732).  must  also  be  submitted  to: 
Public  Information  and  Records 
Integrity  Branch.  Information  Resources 
and  Services  Division  (7502C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  401  M  St.,  SW.. 
Washington.  DC  20460.  In  person,  bring 
a  copy  of  objections  and  hearing 
requests  to  Rm.  119,  Crystal  Mall  #2, 
1921  Jefferson  Davis  Hwy..  Arlington. 
VA. 

A  copy  of  objections  and  hearing 
requests  filed  with  the  Hearing  Clerk 
may  also  be  submitted  electronically  by 
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sending  electronic  mail  (e-mail)  to:  opp- 
docket@epamail.epa.gov.  Copies  of 
objections  and  hearing  requests  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption.  Copies  of  objections  and 
hearing  requests  will  also  be  accepted 
on  disks  in  WordPerfect  5.1/6.1  file 
format  or  ASCII  file  format.  All  copies 
of  objections  and  hearing  requests  in 
electronic  form  must  be  identified  by 
the  docket  control  number  lOPP- 
3007321.  No  Confidential  Business 
Information  (CBI)  should  be  submitted 
through  e-mail.  Electronic  copies  of 
objections  and  hearing  requests  on  this 
rule  may  be  filed  online  at  many  Federal 
Depository  Libraries. 
FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Beth  Edwards,  Registration 
Division  (7505C),  Office  of  Pesticide 
Programs.  Environmental  Protection 
Agency.  401  M  St..  SW..  Washington. 
DC  20460.  Office  location,  telephone 
number,  and  e-mail  address:  Crystal 
Mall  #2.  1921  Jefferson  Davis  Hwry., 
Arlington.  VA.  (703)  305-5400.  e-mail: 
edwards.beth@epamail.epa.gov. 
SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  July  17. 1998  (63  FR 
38644)(FRL-6019-1).  EPA  issued  a 
notice  pursuant  to  section  408  of  the 
Federal  Food.  Drug,  and  Cosmetic  Act 
(FFDCA).  21  U.S.C.  346a(e)  announcing 
the  filing  of  a  pesticide  petition 
(4E4411)  for  a  tolerance  on  dried  hops 
by  BASF  Corporation.  Agricultural 
Products.  P.O.  Box  13528.  Research 
Triangle  Park.  NC  27709.  This  notice 
included  a  summary  of  the  petition 
prepared  by  BASF  Corporation,  as 
required  under  the  FFDCA  as  amended 
by  the  Food  Quality  Protection  Act 
(FQPA)  of  1996.  There  were  no 
comments  received  in  response  to  the 
notice  of  filing. 

The  petition  requested  that  40  CFR 
180.448  be  amended  by  establishing  a 
tolerance  for  residues  of  the  insecticide 
hexythiazox.  in  or  on  dried  hops  at  2.0 
parts  per  million  (ppm). 

This  action  pertains  only  to  imported 
hops.  There  are  no  U.S.  registrations  for 
the  use  of  hexythiazox  on  hops. 

L  Risk  Assessment  and  Statutory 
Findings 

Section  408(b)(2)(A)(i)  of  the  FFDCA 
allows  EPA  to  establish  a  tolerance  (the 
legal  limit  for  a  pesticide  chemical 
residue  in  or  on  a  food)  only  if  EPA 
determines  that  the  tolerance  is  "safe." 
Section  408(b)(2)(A)(ii)  defines  "safe"  to 
mean  that  "there  is  a  reasonable 
certainty  that  no  harm  will  result  from 
aggregate  exposure  to  the  pesticide 
chemical  residue,  including  all 
anticipated  dietary  exposures  and  all 
other  exposures  for  which  there  is 


reliable  information."  This  includes.  . 
exposure  through  drinking  water  and  in 
residential  settings,  but  does  not  include 
occupational  exposure.  Section 
408(b)(2)(C)  requires  EPA  to  give  special 
consideration  to  exposure  of  infants  and 
children  to  the  pesticide  chemical 
residue  in  establishing  a  tolerance  and 
to  "ensure  that  there  is  a  reasonable 
certainty  that  no  harm  will  result  to 
infants  and  children  from  aggregate 
exposure  to  the  pesticide  chemical 
residue...." 

EPA  performs  a  number  of  analyses  to 
determine  the  risks  fitim  aggregate 
exposure  to  pesticide  residues.  For 
further  discussion  of  the  regulatory 
requirements  of  section  408  and  a 
complete  description  of  the  risk 
assessment  process,  see  the  Final  Rule 
on  Bifenthrin  Pesticide  Tolerances  (62 
FR  62961.  November  26.  1997)  (FRL- 
5754-7). 

II.  Aggregate  Risk  Assessment  and 
Determination  of  Safety 

Consistent  with  section  408(b)(2)(D). 
EPA  has  reviewed  the  available 
scientific  data  and  other  relevant 
information  in  support  of  this  action. 
EPA  has  sufficient  data  to  assess  the 
hazards  of  hexythiazox  and  to  make  a 
determination  on  aggregate  exposure, 
consistent  with  section  408(b)(2).  for  a 
tolerance  for  residues  of  hexythiazox  on 
dried  hops  at  2.0  ppm.  EPA's 
assessment  of  the  dietary  exposures  and 
risks  associated  with  establishing  the 
tolerance  follows. 

A.  Toxicologica!  Profile 

EPA  has  evaluated  the  available 
toxicity  data  and  considered  its  validity, 
completeness,  and  reliability  as  well  as 
the  relationship  of  the  results  of  the 
studies  to  human  risk.  EPA  has  also 
considered  available  information 
concerning  the  variability  of  the 
sensitivities  of  major  identifiable 
subgroups  of  consumers,  including 
infants  and  children.  The  nature  of  the 
toxic  effects  caused  by  hexythiazox  are 
discussed  below. 

1.  A  battery  of  acute  toxicity  studies 
places  technical  grade  hexythiazox  in 
Toxicity  Category  IV  for  acute  oral  LDso 
(LD.v)  >  5.000  milligram/kilograms  (mg/ 
kg)).  Category  III  for  dermal  LDso  (LDjo 
>  5.000  mg/kg).  Category  III  for 
inhalation  LC50  (LCso  >  2.0  mg/L). 
Category  III  for  primary  eye  irritation 
(showed  mild  irritation  (reddened 
conjunctiva)).  Category  IV  for  dermal 
irritation  (non  irritant).  Hexythiazox  is  a 
non-sensitizer. 

2.  In  a  1-month  feeding  study  in  dogs, 
the  No-Observed  Adverse  Effect  Level 
(NOAEL)  was  1.75  mg/kg/day  and  the 
Lowest  Observed  Adverse  Effect  Level 


(LOAEL)  was  12.5  mg/kg/day.  based  on 
increased  liver  and  adrenal  weights. 

3.  In  a  1-year  feeding  study  in  dogs, 
the  NOAEL  was  2.5  mg/kg/day  and  the 
LOAEL  was  12.5  mg/kg/day,  based  on 
increased  alkaline  phosphatase, 
increased  adrenal  and  liver  weights,  and 
liver  and  adrenal  lesions. 

4.  In  a  carcinogenicity  study  in  mice, 
the  NOAEL  was  36  mg/kg/day  and  the 
LOAEL  was  215  mg/kg/day.  Effects  were 
decreased  bodyweight  in  males  and 
increased  hepatocellular  carcinomas 
and  combined  adenoma/carcinomas. 

5.  In  a  chronic  feeding/ 
carcinogenicity  study  in  rats,  the 
NOAEL  (systemic)  was  26  mg/kg/day 
and  the  LOAEL  (systemic)  was  180  mg/ 
kg/day  based  on  decreased  body  weight 
gain  and  increased  liver  weights  in  both 
sexes. 

6.  In  a  developmental  toxicity  study 
in  rats,  the  maternal  NOAEL  was  240 
mg/kg/day  and  the  maternal  LOAEL  was 
720  mg/kg/day  based  on  increased 
ovarian  weights.  The  developmental 
NOAEL  was  240  mg/kg/day  and  the 
developmental  LOAEL  was  720  mg/kg/ 
day  based  on  decreased  bone 
ossification. 

7*.  In  a  developmental  toxicity  study 
in  rabbits,  the  maternal  NOAEL  was 
1,080  mg/kg/day  (HOT):  the  maternal 
LOAEL  was  not  determined.  The 
developmental  NOAEL  was  1 .080  mg/ 
kg/day  (HDT);  the  developmental 
LOAEL  was  not  determined. 

8.  In  a  2-generation  reproduction 
study  in  rats,  the  parental  NOAEL  was 
35  mg/kg/day  and  the  parental  LOAEL 
was  200  mg/kg/day  based  on  decreased 
body  weight  gain,  decreased  food 
consumption  and  efficiency,  and 
increasi-d  liver,  kidney  and  ovarian 
weights.  The  reproductive  NOAEL  was 
35  mg/kg/day  and  *be  reproductive 
LOAEL  was  200  mg/kg/day  based  on 
decreased  pup  body  weight  during 
lactation,  delayed  hair  growth  and  eye 
opening. 

B.  Toxicologica!  Endpoints 

1.  Acute  toxicity.  A  dose  and  endpoint 
for  acute  dietary  risk  assessment  was 
not  selected  due  to  the  lack  of 
lexicological  effects  atlributable  to  a 
single  exposure  (dose)  in  studies 
available  in  the  data  base  including  the 
developmental  toxicity  studies  in  rats 
and  rabbits  with  hexythiazox. 

2.  Short-  and  intermediate-term 
toxicity.  A  dose  or  endpoint  for  short-, 
intermediate-,  or  long-term  (non-cancer) 
dermal  risk  assessment  was  not  selected 
because  of  the  lack  of  appropriate 
endpoints  and  the  lack  of  long-term 
exposure  based  on  the  current  use 
pattern  for  hexyihiazox. 
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Except  for  some  acute  inhalation 
toxicity  studies,  there  are  no  inhalation 
toxicity  studies  available  for  use  in 
selecting  the  dose  and  endpoint  for  this 
risk  assessment.  There  are  LCm  studies 
on  the  technical  materials  indicating  a 
probable  low  toxicity. 

3.  Chronic  toxicity.  EPA  has 
established  the  RfD  for  hexythiazox  at 
0.025  mg/kg/day.  This  RfD  is  based  on 
a  1-year  feeding  study  in  dogs  using  a 
NOAEL  of  2.5  mg/kg/day.  The  LOAEL 
was  12.5  mg/kg/day  based  on  increased 
alkaline  phosphatase,  increased  adrenal 
and  liver  weights,  and  liver  and  adrenal 
lesions. 

4.  Carcinogenicity.  Hexythiazox  is 
classified  as  a  Group  C  chemical 
(possible  human  carcinogen)  with  a  Qi* 
=  2.22  x  10^  mg/kg/day.  This  was  based 
on  hepatocellular  carcinomas  in  female 
mice. 

C.  Exposures  and  Risks 

1 .  Fro/n  food  and  feed  uses. 
Tolerances  have  been  established  (40 
CFR  180.448)  for  the  residues  of 
hexythiazox,  on  apples  at  0.02  ppm  and 
pears  at  0.30  ppm.  There  are  also 
Section  18  uses  for  cotton,  strawberries 
and  dates.  Risk  assessments  were 
conducted  by  EPA  to  assess  dietary 
exposures  from  hexythiazox  as  follows: 

The  following  assumptions  were  used 
in  the  chronic  dietary  (food)  risk 
assessment:  Tolerance  level  residues  for 
dried  hops,  and  all  other  commodities 
with  published,  pending,  permanent  or 
time-limited  hexythiazox  tolerances; 
and.  percent  crop-treated  information 
for  commodities  with  permanent 
tolerances.  Thus,  this  ri^k  assessment 
should  be  viewed  as  partially  refined. 
Further  rePmement  using  anticipated 
residue  values  would  result  in  a  lower 
estimate  of  chronic  (non-cancer)  dietary 
exposure  (food  only). 

Section  408(b)(2)(F)  states  that  the 
Agency  may  use  data  on  the  actual 
percent  of  food  treated  for  assessing 
chronic  dietary  risk  only  if  the  Agency 
can  make  the  following  findings: 

a.  That  the  data  used  are  reliable  and 
provide  a  valid  basis  to  show  what 
percentage  of  the  food  derived  ht)m 
such  crop  is  likely  to  contain  such 
pesticide  residue. 

b.  That  the  exposure  estimate  does  not 
underestimate  exposure  for  any 
significant  subpopulation  group. 

c.  If  data  are  available  on  pesticide 
use  and  food  consumption  in  a 
particular  area,  the  exposure  estimate 
does  not  understate  exposure  for  the 

f>opulation  in  such  area, 
n  addition,  the  Agency  must  provide 
for  periodic  evaluation  of  any  estimates 
used.  To  provide  for  the  periodic 
evaluation  of  the  estimate  of  percent 


crop  treated  as  required  by  the  section 
408(b)(2)(F).  EPA  may  require 
registrants  to  submit  data  on  percent 
crop  treated. 

The  Agency  used  percent  crop  treated 
(PCT)  information  as  follows: 

A  routine  chronic  dietary  exposure 
analysis  for  dried  hops  was  based  on  6- 
8%  of  crop  treated  for  apples,  1-5%  of 
crop  treated  for  pears,  <  1%  of  crop 
treated  for  cotton,  <  1%  of  crop  treated 
for  grapes,  and  <  1%  of  crop  treated  for 
peaches.  These  data  were  derived  from 
Doane  and  Maritz.  This  action  pertains 
to  dried  hops  grown  in  Germany  and 
imported  to  the  United  States.  There  are 
no  available  data  on  hexythiazox  use  on 
hops  which  would  be  imported  to  the 
United  States. 

The  Agency  believes  that  the  three 
conditions  listed  Unit  Il.C.l.a.-c.  of  this 
preamble  have  been  met.  With  respect 
to  Unit  Il.C.l.a.,  the  percent  of  crop 
treated  estimates  are  derived  from 
Federal  and  private  market  survey  data 
which  are  reliable  and  have  a  valid 
basis.  Typically,  a  range  of  estimates  are 
supplied  and  the  upper  end  of  this 
range  is  assumed  for  the  exposure 
assessment.  By  using  this  upper  end 
estimate  of  the  crop  treated,  Uie  Agency 
is  reasonably  certain  that  the  percmtage 
of  the  food  treated  is  not  likely  to  be 
underestimated.  As  to  Unit  Il.C.l.b.  and 
c,  regional  consumption  information 
and  consumption  information  for 
significant  subpopulations  is  taken  into 
account  throu^  EPA's  computer-based 
model  for  evaluating  the  exposure  of 
significant  subpopulations  including 
several  regional  groups.  Use  of  this 
consumption  information  in  EPA's  risk 
assessment  process  ensures  that  EPA's 
exposure  estimate  does  not  understate 
exposure  for  any  significant 
subpopulation  group  and  allows  the 
Agency  to  be  reasonably  certain  that  no 
regional  population  is  exposed  to 
residue  levels  higher  than  those 
estimated  by  the  Agency.  Other  than  the 
data  available  through  national  food 
consumption  surveys,  EPA  does  not 
have  available  information  on  the 
consumption  of  food  bearing 
hexythiazox  in  a  particular  area. 

i.  Acute  exposure  and  risk.  Acute 
dietary  risk  assessments  are  performed 
for  a  food-use  pesticide  if  a  toxicological 
study  has  indicated  the  possibility  of  an 
effect  of  concern  occurring  as  a  result  of 
a  one  day  or  single  exposure.  Due  to  the 
lack  of  toxicological  effects  attributable 
to  a  single  exposure  (dose)  in  studies 
available  in  the  data  base  including  the 
developmental  toxicity  studies  in  rats 
and  rabbits,  there  is  no  acute  risk. 

ii.  Chronic  exposure  and  risk.  The 
Reference  dose  (RfD)  used  for  chronic 
dietary  analysis  is  0.025  mg/kg/day. 


This  assessment  was  done  using  the 
Dietary  Risk  Evaluation  System  (DRES) 
with  the  1977-78  food  consumption 
data.  This  chronic  dietary  (food)  risk 
assessment  used  the  following 
assumptions:  (a)  Tolerance  level 
residues  for  the  proposed  tolerance  and 
all  other  commodities  with  published, 
pending,  permanent  or  time-limited, 
hexythiazox  tolerances:  and,  (b)  percent 
crop-treated  information  for 
commodities  with  permanent 
tolerances.  Thus,  this  risk  assessment 
should  be  viewed  as  partially  reHned. 
Further  refinement  using  anticipated 
residue  values  would  result  in  a  lower 
estimate  of  chronic  (non-cancer)  dietary 
exposure  (food  only). 

The  following  table  1  summarizes  the 
estimated  dietary  exposures  for  the  U.S. 
population  and  those  population 
subgroups  that  include  infants  and 
children.  There  are  no  population 
subgroups  with  risk  estimates  above  that 
of  the  U.S.  population^ 

Table  1.—  Chronic  (Non-cancer) 
Dietary  Exposure  and  Risk  for 
Hexythiazox 


Subgroup: 

Exposure 

{ma/ko 

tiwt/clay) 

Percent 
Chronic  RfO 

U.S.  Population  (48 

States)  

Nursing  Infants  (< 

1  year  old)  

Norv-nursing  Infants 

(<  1  year  old) 

ChiMren  (1  to  6 

years  oW) 

0.00012 

0.000028 

0.00012 

0.00020 

0.00014 

<1% 
<1% 
<1% 
<  1% 

Children  (7  to  12 
years  oktl 

<  1% 

2.  From  drinking  water.  This  action 
pertains  only  to  imported  hops.  There 
are  no  U.S.  registrations  for  the  use  of 
hexythiazox  on  hops.  No  residues  of 
hexythiazox  from  this  use  will  be 
expected  to  appear  in  U.S.  drinking 
water. 

There  are  no  Maximum  Contaminant 
Levels  (MCL)  or  Health  Advisory  (HA) 
levels  established  for  residues  of 
hexythiazox  in  drinking  water. 
Hexythiazox  is  relatively  immobile  and 
not  persistent. 

i.  Acute  exposure  and  risk.  Due  to  the 
lack  of  toxicological  effects  attributable 
to  a  single  exposure  (dose)  in  studies 
available  in  the  data  base  including  the 
developmental  toxicity  studies  in  rats 
and  rabbits,  there  is  no  acute  risk. 

ii.  Chronic  exposure  and  risk.  The 
estimated  average  concentration  of 
hexythiazox  in  surface  water  (56-day 
average  •  for  chronic  exposure)  is  0.28 
parts  per  billion  (ppb)^The  ground 
water  screening  level  for  hexythiazox  is 
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0.00147  ppb.  These  estimates  are  based 
upon  an  application  rate  of  0.187  lbs 
active  ingredient/acre  (ai/A).  This  is  the 
maximum  application  rate  requested  for 
the  emergency  exemptions  for  use  on 
hops  and  dates.  EPA  used  the  Generic 
Estimated  Environmental  Concentration 
(GENEEC-  simulates  the  transport  of  a 
pesticide  off  the  agricultural  field) 
model  to  estimate  the  chronic 
environmental  concentration  of 
hexythiazox  residues  in  surface  water, 
and  the  SCI-GROW  (Screening 
Concentration  In  GROund  Water)  model 


to  estimate  the  concentration  of 
hexythiazox  residues  in  ground  water. 
Sa-GROW  is  a  prototype  model  for 
estimating  "worst  case"  ground  water 
concentrations  of  pesticides.  SCI-GROW 
is  biased  in  that  studies  where  the 
pesticide  is  not  detected  in  ground 
water  are  not  included  in  the  data  set. 
Thus,  it  is  not  expected  that  SQ-GROW 
estimates  would  be  exceeded.  It  should 
be  noted  that  the  GENEEC  model  was 
designed  for  use  in  ecological  risk 
assessment.  It  is  not  an  ideal  tool  for  use 
in  drinking  water  risk  assessment. 


GENEEC  could  overestimate  actual 
drinking  water  concentrations.  Thus, 
this  model  should  be  considered  a 
screening  tool. 

The  Agency  has  calculated  drinking 
water  levels  of  concern  (DWLOC's)  for 
chronic  (non-cancer)  exposure  to 
hexythiazox  in  drinking  water  for 
various  population  subgroups.  The 
DWLOC's  for  hexythiazox  (chronic 
exposure)  are  summarized  in  the 
following  table  2. 


Table  2.—  Drinking  Water  Levels  of  Concern  for  Chronic  (Non-cancer)  Exposure  to  Hexythiazox 


Population  Subgroup 


U.S.  Population  (48  States) 

Females  (20  yrs  and  older,  not  pregnant  or  nursing) 
Children  (1-6  years  old) 


Dietary 

Exposure 

{ma/kg 

biwt?day) 


0.00012 

0.000099 

0.00019 


Max. 

Expo- 
sure 
from 
Water 

(mg^ 
kg 

tMVt/ 

day) 


0.025 
0.025 
0.025 


Body- 
weight 
(kg) 


70 
60 
10 


Daily 
Water 
Con- 
sumption 
(Uers) 


DWLOC 
(|i9«-) 


870 
750 
250 


To  calculate  the  DWLOC  for  chronic 
(non-cancer)  exposure  relative  to  a 
chronic  toxicity  endpoint,  the  chronic 
dietary  food  exposure  (from  DRES)  was 
subtracted  from  the  chronic  RfD  (0.025 
mg/kg  bwt/day)  to  obtain  the  acceptable 
chronic  (non-cancer)  exposure  to 
hexythiazox  in  drinking  water. 


DWLOC's  were  then  calculated  using 
default  body  weights  and  drinking  water 
consumption  figures  as  indicated  in 
columns  4  and  5  of  table  2  above. 
Therefore,  the  DWLOC's  do  not  exceed 
EPA's  levels  of  concern. 

The  Agency  has  calculated  a  drinking 
water  level  of  concern  (DWLOC)  for 


chronic  (cancer)  exp>osure  to 
hexythiazox  in  surface  and  ground 
water  for  the  U.S.  population  (48 
States).  The  DWLOC  for  hexythiazox 
(cancer  exposure)  is  simimarized  in  the 
following  table  3. 


Table  3.—  Drinking  Water  Levels  of  Concern  for  Chronic  (Cancer)  Exposure  to  Hexythiazox 


Population  Subgroup 


U.S.  Population  (48  States) 


Dietary 

Exposure 

(mgrtcg 

biwt/day) 


0.000019 


Max.  Ex- 
posure 
from 
Water 

(mg/kg 
t>wt/day) 


0.000026 


Body- 

wetght 

(kg) 


70 


Daily  Water 
Consump- 
tion (Liters) 


DWLOC 

(pg'L) 


0.91 


To  calculate  the  DWLOC  for  chronic 
(cancer)  exposure,  relative  to  a  chronic 
(cancer)  toxicity  endpoint.  the  chronic 
(cancer)  dietary  food  exposure  was 
subtracted  from  the  maximum  allowable 
hexythiazox  exposure  relative  to  the  Qi* 
to  obtain  the  acceptable  chronic  (non- 
cancer)  exposure  to  hexythiazox  in 
drinking  water.  The  maximum 
allowable  hexythiazox  exposure  is 
calculated  to  be  0.000045  mg/kg  bwt/ 
day  (i.e.  negligible  risk  level  (1.0  x  10  <•) 
divided  by  the  Qi*  (0.0222  mg/kg  bwt/ 
day  '))•  The  DWLOC  was  then 
calculated  using  default  body  weights 
and  drinking  water  consumption  figures 
as  indicated  in  columns  4  and  5  of  table 
3  above. 


3.  Fmm  non-dietary  exposure.  This 
action  pertains  to  an  import  tolerance. 
In  addition,  hexythiazox  is  not 
registered  for  any  residential  uses. 
Therefore,  there  is  no  risk  associated 
with  non-dietary  exposure. 

4.  Cumulative  exposure  to  substances 
with  common  mechanism  of  toxicity. 
Section  408(b)(2)(D)(v)  requires  that, 
when  considering  whether  to  establish, 
modify,  or  revoke  a  tolerance,  the 
Agency  consider  "available 
information"  concerning  the  cumulative 
effects  of  a  particular  pesticide's 
residues  and  "other  substances  that 
have  a  common  mechanism  of  toxicity." 

EPA  does  not  have,  at  this  time, 
available  data  to  determine  whether 


hex>'thiazox  has  a  common  mechanism 
of  toxicity  with  other  substances  or  how 
to  include  this  pesticide  in  a  cumulative 
risk  assessment.  Unlike  other  pesticides 
for  which  EPA  has  followed  a 
cumulative  risk  approach  based  on  a 
common  mechanism  of  toxicity, 
hexythiazox  does  not  appear  to  produce 
a  toxic  metabolite  produced  by  other 
substances.  For  the  purposes  of  this 
tolerance  action,  therefore,  EPA  has  not 
assumed  that  hexythiazox  has  a 
common  mechanism  of  toxicity  with 
other  substances.  For  information 
regarding  EPA's  efforts  to  determine 
which  chemicals  have  a  common 
mechanism  of  toxicity  and  to  evaluate 
the  cumulative  effects  of  such 
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chemicals,  see  the  Final  Rule  for 
Bifenthrin  Pesticide  Tolerances  (62  FR 
62961.  November  26, 1997). 

D.  Aggregate  Risks  and  Determination  of 
Safety  for  U.S.  Population 

1.  Chronic  risk.  Using  tolerance  level 
residues  and  percent  crop  treated 
exposure  assumptions  described  above, 
EPA  has  concluded  that  aggregate 
exposure  to  hexythiazox  from  food  will 
utilize  <  1%  of  the  RID  for  the  U.S. 
population.  There  are  no  population 
subgroups  with  risk  estimates  above  that 
of  the  U.S.  population.  EPA  generally 
has  no  concern  for  exposures  below 
100%  of  the  RfD  because  the  RID 
represents  the  level  at  or  below  which 
daily  aggregate  dietary  exposure  over  a 
lifetime  will  not  pose  appreciable  risks 
to  human  health.  Despite  the  potential 
for  exposure  to  hexythiazox  in  drinking 
water.  EPA  does  not  expect  the 
aggregate  exposure  to  exceed  100%  of 
the  VJD.  EPA  concludes  that  there  is  a 
reasonable  certainty  that  no  harm  will 
result  from  aggregate  exposure  to 
hexythiazox  residues. 

The  following  table  4  summarizes  the 
estimated  dietary  exposures  for  the  U.S. 
population  and  those  population 
subgroups  that  include  infants  and 
children. 

Table  4.—  Chronic  (Non-cancer) 
Dietary  Exposure  and  Risk  for 
Hexythiazox 


Subgroup 


U.S.  Population 
(48  States) 

Nursing  Intants 
(<  1  year  oW) 

NofV-nuirsing  In- 
tants (<  1  year 
oW) 

Children  (1  to  6 
years  old) 

Children  (7  to  12 
years  old) 


Exposure 

(mgAgbwt/ 

day) 


0.00012 
0.000028 

0.00012 
0.00020 
0.00014 


Percent 
Chronic  RfD 


<1% 

<  1% 

<1% 

<  1% 

<  f% 


The  estimated  average  concentration 
(highest  value)  of  hexythiazox  in  surface 
and  ground  water  (0.28  ppb)  is  less  than 
EPA's  levels  of  concern  for  hexythiazox 
in  drinking  water  (870.  750  and  250 
ppb)  as  a  contribution  to  chronic  (non- 
cancer)  aggregate  exposure.  Therefore, 
taking  into  account  the  present  uses  and 
the  use  proposed  in  this  action.  EPA 
concludes  with  reasonable  certainty  that 
residues  of  hexythiazox  in  drinking 
water  (when  considered  along  with 
other  sources  of  chronic  (non-cancer) 
exposure  for  which  EPA  has  reliable 
data)  would  not  result  in  unacceptable 


levels  of  chronic  (non-cancer)  aggregate 
human  health  risk  estimates  at  this  time. 

EPA  bases  this  determination  on  a 
comparison  of  estimated  average 
concentrations  of  hexythiazox  in  surface 
water  to  back-calculated  "levels  of 
concern"  for  hexythiazox  in  drinking 
water.  The  estimates  of  hexythiazox  in 
surface  and  ground  water  are  derived 
from  water  quality  models  that  use 
conservative  assumptions  (health- 
protective)  regarding  the  pesticide 
transport  from  the  point  of  application 
to  surface  and  ground  water.  Because 
EPA  considers  the  aggregate  risk 
resulting  from  multiple  exposure 
pathways  associated  with  a  pesticide's 
uses,  levels  of  concern  in  drinking  water 
may  vary  as  those  uses  change.  If  new 
uses  are  added  in  the  future,  EPA  will 
reassess  the  potential  impacts  of 
hexythiazox  residues  in  drinking  water 
as  a  part  of  the  chronic  (non-cancer) 
agpegate  risk  assessment  process. 

Despite  the  potential  for  hexythiazox 
exposure  from  water,  EPA  concludes 
that  there  is  a  reasonable  certainty  that 
no  harm  will  result  to  infants,  children, 
or  adults  from  chronic  (non-cancer) 
aggregate  exposure  to  hexythiazox 
residues. 

2.  Aggregate  cancer  risk  for  U.S. 
population.  The  assumptions  of  this 
carcinogenic  dietary  (food)  risk 
assessment  are  the  same  as  discussed 
above  under  Chronic  (non-cancer)  Risk 
(food  only).  Exposure  data  for 
strawberries,  cotton  seed  oil  and  cotton 
seed  meal  were  amortized  over  6  years 
(second  year  section  18)  for  this  cancer 
exposure  assessment;  the  exposure 
estimate  for  dates  was  amortized  over  5 
years  (first  year  section  18).  EPA 
assumes  a  duration  of  5  years  for  first 
year  section  18  requests.  For  repeat 
section  18  requests,  the  duration  is 
considered  to  be  the  number  of  years 
that  previous  section  18s  have  been 
granted  for  that  commodity  plus  5  years. 
For  the  U.S.  population  (48  States),  the 
hexythiazox  dietary  exposure  is 
estimated  to  be  0.019  g/kg  bwt/day.  This 
exposure  estimate  results  in  a  cancer 
risk  estimate  (food  only)  of  4.3  x  10^ 

This  cancer  risk  estimate  is  less  than 
the  Agency's  level  of  concern.  It  is 
normally  not  the  Agency's  policy  to 
amortize  exposure  data  for  risk 
calculations  when  establishing 
tolerances.  However,  because  tolerance 
level  residues  and  partially  refined 
percent  crop  treated  estimates  were 
used  for  this  action,  the  Agency  believes 
that  the  cancer  risk  is  overestimated. 

The  estimated  average  concentration 
(highest  value)  of  hexythiazox  in  surface 
and  ground  water  (0.28  ppb)  is  less  than 
EPA's  level  of  concern  for  hexythiazox 
in  drinking  water  as  a  contribution  to 


chronic  (cancer)  aggregate  exposure 
(0.91  ppb).  Therefore,  taking  into 
account  the  present  uses  and  the  use 
proposed  in  this  action.  EPA  concludes 
with  reasonable  certainty  that  residues 
of  hexythiazox  in  drinking  water  (when 
considered  along  with  other  sources  of 
chronic  (cancer)  exposure  for  which 
EPA  has  reliable  data)  would  not  result 
in  unacceptable  levels  of  chronic 
(cancer)  aggregate  human  health  risk 
estimates  at  this  time.  EPA  bases  this 
determination  on  a  comparison  of 
estimated  average  concentrations  of 
hexythiazox  in  surface  and  ground 
water  to  aback-calculated  "level  of 
concern"  for  hexythiazox  in  drinking 
water.  The  estimates  of  hexythiazox  in 
surface  and  ground  water  are  derived 
from  water  quality  models  that  use 
conservative  assumptions  (health- 
protective)  regarding  the  pesticide 
transport  bom  the  point  of  application 
to  surface  and  ground  water.  Because 
EPA  considers  the  aggregate  risk 
resulting  from  multiple  exposure 
pathways  associated  with  a  pesticide's 
uses,  a  level  of  concern  in  drinking 
water  may  vary  as  those  uses  change.  If 
new  uses  are  added  in  the  futiue,  □'A 
will  reassess  the  potential  impacts  of 
hexythiazox  residues  in  drinking  water 
as  a  part  of  the  chronic  (cancer) 
agfovgate  risk  assessment  process. 

Despite  the  potential  for  hexythiazox 
exposure  bom  water,  EPA  concludes 
that  there  is  a  reasonable  certainty  that 
no  harm  will  result  to  infants,  children, 
or  adults  frt>m  chronic  (cancer) 
aggregate  ex{>osure  to  hexythiazox 
residues. 

3.  Determination  of  safety.  Based  on 
these  risk  assessments,  EPA  concludes 
that  there  is  a  reasonable  certainty  that 
no  harm  will  result  &t>m  aggregate 
exposure  to  hexythiazox  residues. 

E.  Aggregate  Risks  and  Determination  of 
Safety  for  Infants  and  Children 

1.  Safety  factor  for  infants  and 
children —  i.  In  general.  In  assessing  the 
f>otential  for  additional  sensitivity  of 
infants  and  children  to  residues  of 
hexythiazox.  EPA  considered  data  from 
developmental  toxicity  studies  in  the  rat 
and  rabbit  and  a  2-generation 
reproduction  study  in  the  rat.  The 
developmental  toxicity  studies  are 
designed  to  evaluate  adverse  effects  on 
the  developing  organism  resulting  from 
maternal  pesticide  exposure  during 
gestation.  Reproduction  studies  provide 
information  relating  to  efl'ects  from 
exposure  to  the  pesticide  on  the 
reproductive  capability  of  mating 
animals  and  data  on  systemic  toxicity. 

FFDCA  section  408  provides  that  EPA 
shall  apply  an  additional  tenfold  margin 
of  safety  for  infants  and  children  in  the 
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case  of  threshold  effects  to  account  for 
pre-and  post-natal  toxicity  and  the 
completeness  of  the  database  unless 
EPA  determines  that  a  different  margin 
of  safety  will  be  safe  for  infants  and 
children.  Margins  of  safety  are 
incorporated  into  EPA  risk  assessments 
either  directly  through  use  of  a  margin 
of  exposure  (MOE)  analysis  or  through 
using  uncertainty  (safety)  factors  in 
calculating  a  dose  level  that  poses  no 
appreciable  risk  to  humans.  EPA 
believes  that  reliable  data  support  using 
the  standard  uncertainty  factor  (usually 
100  for  combined  inter-  and  intra- 
species  variability)  and  not  the 
additional  tenfold  MOE/uncertainty 
factor  when  EPA  has  a  complete  data 
base  under  existing  guidelines  and 
when  the  severity  of  the  effect  in  infants 
or  children  or  the  potency  or  unusual 
toxic  properties  of  a  compound  do  not 
raise  concerns  regarding  the  adequacy  of 
the  standard  MOE/safety  factor. 

ii.  Developmental  toxicity  studies.  In 
a  developmental  toxicity  study,  24 
pregnant  rats  (strain  not  specified) 
received  hexythiazox  (NA-73)  in  gum 
Arabic  by  gavage  at  dose  levels  of  0, 
240,  720.  or  2.160  mg/kg/day  bom  G.D. 
(gestation  day)  7-17.  The  maternal 
NOAEL  was  240  mg/kg/day.  The 
maternal  LOAEL  was  720  mg/kg/day 
based  on  increased  ovarian  weights.  The 
developmental  NOAEL  was  240  mg/kg/ 
day.  The  developmental  LOAEL  was 
720  mg/kg/day  based  on  reduced  bone 
ossification.  In  a  developmental  toxicity 
study  in  rabbits,  pregnant  NZW  rabbits 
(12-14/dose)  received  hexythiazox 
(NA-73)  at  dose  levels  of  0. 120.  360  or 
1.080  mg/kg/day  from  GD  6  to  18.  No 
maternal  or  developmental  toxicity  was 
noted  at  1.080  mg/kg/day  at  the  highest 
dose  tested.  Both  maternal  and 
developmental  NOAEL's  were  1.080 
mg/kg/day.  the  highest  dose  tested. 

lii.  Reproductive  toxicity  study.  In  a 
reproductive  toxicity  study,  Fisher  rats 
(20-30/dose  group)  were  fed 
hexythiazox  (NA-73)  in  the  diet  at 
doses  of  0.  60,  400,  or  2,400  ppm  (0.  5. 
35  or  200  mg/kg/day)  for  2-generations. 
No  reproductive  toxicity  was  noted.  The 
parental  (systemic)  NOAEL  was  35  mg/ 
kg/day.  The  parental  (systemic)  LOAEL 
of  200  mg/kg/day  was  based  on 
decreased  body  weight  gain,  food 
consumption  and  food  efficiency  as  well 
as  increased  liver,  kidney  and  ovarian 
weights.  No  histopathological  changes 
were  noted  in  the  ovaries.  The 
reproductive  NOAEL  was  35  mg/kg/day. 
The  reproductive  LOAEL  was  200  mg/ 
kg/day  based  on  decreased  pup  body 
weight  during  lactation,  in  addition  to 
delays  in  hair  growth  and  eye  opening. 

iv.  Pre-  and  post-natal  sensitivity.  The 
pre-  and  post-natal  toxicology  data  base 


for  hexythiazox  is  complete  with  respect 
to  current  toxicological  data 
requirements.  The  results  of  these 
studies  indicate  that  infants  and 
children  are  not  more  sensitive  to 
exposure,  based  on  the  results  of  the  rat 
and  rabbit  developmental  toxicity 
studies  as  well  as  the  2-generation 
reproductive  toxicity  study  in  rats. 

v.  Conclusion.  There  is  a  complete 
toxicity  database  for  hexythiazox  and  ' 
exposure  data  is  complete  or  is 
estimated  based  on  data  that  reasonably 
accounts  for  potential  exposures. 
Considering  this  and  the  fact  that  no 
pre-  or  post-natal  toxicity  was  shown. 
EPA  concluded  that  infants  and 
children  would  be  safe  without  the 
aditional  tenfold  safety  factor. 

2.  Chronic  risk.  Using  the  exposure 
assumptions  described  above,  EPA  has 
concluded  that  aggregate  exposure  to 
hexythiazox  from  food  will  utilize  <  1% 
of  the  RfD  for  infants  and  children.  EPA 
generally  has  no  concern  for  exposures 
below  100%  of  the  RfD  because  the  RfD 
represents  the  level  at  or  below  which 
daily  aggregate  dietary  exposure  over  a 
lifetime  will  not  pose  appreciable  risks 
to  human  health.  Despite  the  potential 
for  exposure  to  hexythiazox  in  drinking 
water.  EPA  does  not  expect  the 
aggregate  exposure  to  exceed  100%  of 
the  RfD. 

3.  Determination  of  safety.  Based  on 
these  risk  assessments,  EPA  concludes 
that  there  is  a  reasonable  certainty  that 
no  harm  will  result  to  infants  and 
children  from  aggregate  exposure  to 
hexythiazox  residues. 

m.  Other  Considerations 

A.  Metabolism  in  Plants  and  Animals 

Additional  plant  metabolism  data 
were  not  submitted  for  this  tolerance. 
Metabolism  studies  have  been 
submitted  and  reviewed  in  conjunction 
with  petitions  for  hexythiazox 
tolerances  on  apples,  grapes,  citrus  and 
pears.  In  studies  with  foliar  application, 
there  was  very  little  translocation  of 
hexythiazox  from  the  leaves.  Recovery 
of  residues  for  hexythiazox  and  its 
hydroxylated  metabolites  was  95%  in 
apple  leaves  91  days  after  application, 
69  and  63%  in  pear  and  citrus  leaves  90 
days  after  application,  and  92%  in  grape 
leaves  56  days  after  application.  Given 
the  fairly  limited  metabolism  of 
hexythiazox  observed  in  these  crops  and 
that  hops  is  a  minor  crop,  the  Agency 
concludes  that  the  nature  of  the  residue 
is  understood  for  the  purposes  of  this 
tolerance.  The  residue  of  concern  is 
hexythiazox  and  its  metabolites 
containing  the  (4-chlorophenyl)-4- 
methyl-2-oxo-3-thiazolidine  moiety. 
Livestock  feedstuffs  are  not  derived 


bom  hops  (OPPTS  860.1000).  Thus,  the 
nature  of  the  residue  in  livestock  is  not 
of  concern  for  the  proposed  tolerance. 

B.  Analytical  Enforcement  Methodology 

BASF  has  proposed  Method  343/1  for 
enforcement  of  the  proposed  tolerance. 
An  independent  laboratory  validation  of 
this  method  was  performed  by  Horizon 
Labs  (MRID  439235-02).  Satisfactory 
recoveries  were  obtained  by  the 
independent  laboratory.  The  method 
has  been  successfully  validated  by  the 
Agency.  Minbr  deficiencies  (additional 
interference  testing  for  3  ais  and  minor 
revisions)  concerning  this  method  are 
outstanding.  The  Agency  concludes  an 
adequate  method  (Method  343/1.  MRID 
439235-01.)  is  available  for  enforcement 
purposes:  this  method  is  available  from 
PIRIB/IRSD. 

Data  concerning  the  recovery  of 
hexythiazox  via  the  FDA  Multiresidue 
Methods  of  PAM  I  have  been  submitted. 
Hexythiazox  is  recoverable  by  the  FDA 
multiresidue  methods.  Data  concerning 
the  recovery  of  hexythiazox  metabolites 
(PT-1-8.  PT-1-2  and  PT-1-4)  via  the 
FDA  Multiresidue  Methods  have  not 
been  submitted.  The  Agency  concludes 
adequate  analytical  methods  are 
available  to  enforce  the  proposed 
tolerance  for  residues  of  hexythiazox 
and  its  metabolites  in/on  imported  hops 
(dried).  The  Agency  further  concludes 
submission  of  the  additional 
multiresidue  data  for  hexythiazox 
metabolites  will  not  be  required  for  this 
tolerance  on  imported  hops. 

C.  Magnitude  of  Residues 

Four  trials  were  performed  in  Bavaria 
(MRID  433616-04).  Ordoval  was  diluted 
in  water  to  0.045%  and  applied  at  a  rate 
of  3.333  litres/hectare  (L/ha)  (150  g  ai/ 
ha,  IX)  using  a  mistblower.  Hops  were 
harvested  28  days  after  application  and 
kiln  dried.  The  dried  hops  were 
processed  into  beer,  resulting  in  the 
fractionation  of  residues  into  spent 
hops,  brewers  yeast,  dregs  and  beer. 
Currently,  residue  data  for  processed 
hops  products  are  not  required.  Samples 
were  analyzed  using  BASF  Method  343. 
The  method  was  validated  at  0.5  and  10 
ppm.  The  average  recoveries  were  79.8 
±16.1%  (n=8)  for  besh  hops  and  69.6 
±15.2%  (n=2)  for  dried  hops.  The 
maximum  residue  observed  in  the 
treated  dried  hops  was  1.53  opm. 

Five  trials  were  performed  m  Bavaria 
(MRID  433616-05).  Ordoval  was  diluted 
in  water  to  0.045%  and  applied  at  a  rate 
of  3,333  L/ha  (150  g  ai/ha.  IX)  using  a 
mistblower.  Hops  were  harvested  27 
days  after  application  and  kiln  dried. 
Samples  were  analyzed  using  BASF 
Method  343.  The  method  was  validated 
at  0.5  and  1.0  ppm  (fiesh)  or  1.0  and 


555^6  Federal  Register /Vol.  63,  No.  200 /Friday,  October  16,  1998 /Rules  and  Regulations 


10.0  ppm  (dried).  The  average 
recoveries  were  77.9  ±  20.6%  (n=6)  for 
fresh  hops  and  82.3  ±  4.8%  (n=:2)  for 
dried  hops.  The  maximum  residue 
observed  in  the  treated  dried  hops  was 
0.79  ppm. 

The  maximum  residue  observed  in 
dried  hops  was  1.53  ppm.  These  data 
support  the  establishment  of  a  2.0  ppm 
tolerance  for  residues  of  hexythiazox 
and  its  metabolites  containing  the  (4- 
chlorophenyl)-4-methyl-2-oxo-3- 
thiazolidine  moiety  in/on  hops  cones, 
dried. 

D.  International  Residue  Limits 

There  is  no  Codex  proposal,  nor 
Canadian  or  Mexican  limits  for  residues 
of  hexythiazox  on  hops.  Therefore,  a 
compatibility  issue  is  not  relevant  to  the 
proposed  tolerance.  However,  Codex 
limits  are  established  for  hexythiazox 
per  se  on  other  crops.  As  the  U.S. 
enforcement  method  converts 
hexythiazox  and  its  metabolites  to  a 
common  moiety,  harmonization  would 
require  new  enforcement  methodology 
to  be  developed  and  validated. 

IV.  Conclusion 

Therefore,  the  tolerance  is  established 
for  residues  of  hexythiazox  in/on  dried 
hops  at  2.0  ppm. 

V.  Objections  and  Hearing  Requests 

The  new  FFDCA  section  408(g) 
provides  essentially  the  same  process 
for  persons  to  "object"  to  a  tolerance 
regulation  issued  by  EPA  under  new 
section  408(e)  and  (1)(6)  as  was  provided 
in  the  old  section  408  and  in  section 
409.  However,  the  period  for  filing 
objections  is  60  days,  rather  than  30 
days.  EPA  currently  has  procedural 
regulations  which  govern  the 
submission  of  objections  and  hearing 
requests.  These  regulations  will  require 
some  modification  to  reflect  the  new 
law.  However,  until  those  modifications 
can  be  made,  EPA  wiU  continue  to  use 
those  procedural  regulations  with 
appropriate  adjustments  to  reflect  the 
new  law. 

Any  person  may,  by  December  15, 
1998,  file  written  objections  to  any 
aspect  of  this  regulation  and  may  also 
request  a  hearing  on  those  objections. 
Objections  and  hearing  requests  must  be 
filed  with  the  Hearing  Clerk,  at  the 
address  given  above  (40  CFR  178.20).  A 
copy  of  the  objections  and/or  hearing 
requests  filed  with  the  Hearing  Clerk 
should  be  submitted  to  the  OPP  docket 
for  this  rulemaking.  The  objections 
submitted  must  specify  the  provisions 
of  the  regulation  deemed  objectionable 
and  the  grounds  for  the  objections  (40 
CFR  178.25).  Each  objection  must  be 
accompanied  by  the  fee  prescribed  by 


40  CFR  180.33(i).  If  a  hearing  is 
requested,  the  objections  must  include  a 
statement  of  the  factual  issues  on  which 
a  hearing  is  requested,  the  requestor's 
contentions  on  such  issues,  and  a 
summary  of  any  evidence  relied  upon 
by  the  requestor  (40  CFR  178.27).  A 
request  for  a  hearing  will  be  granted  if 
the  Administrator  determines  that  the 
material  submitted  shows  the  following: 
There  is  genuine  and  substantial  issue 
of  fact;  there  is  a  reasonable  possibility 
that  available  evidence  identified  by  the 
requestor  would,  if  established,  resolve 
one  or  more  of  such  issues  in  favor  of 
the  requestor,  taking  into  account 
uncontested  claims  or  facts  to  the 
contrary;  and  resolution  of  the  factual 
issues  in  the  manner  sought  by  the 
requestor  would  be  adequate  to  justify 
the  action  requested  (40  CFR  178.32). 
Information  submitted  in  connection 
with  an  objection  or  hearing  request 
may  be  claimed  confidential  by  marking 
any  part  or  all  of  that  information  as 
Confidential  Business  Information  (CBI). 
Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
A  copy  of  the  information  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  confidential 
may  be  disclosed  publicly  by  EPA 
without  prior  notice. 

VI.  Public  Record  and  Electronic 
Submissions 

EPA  has  established  a  record  for  this 
rulemaking  under  docket  control 
number  IOPP-300732]  (including  any 
comments  and  data  submitted 
electronically).  A  public  version  of  this 
record,  including  printed,  paper 
versions  of  electronic  comments,  which 
does  not  include  any  information 
claimed  as  CBI,  is  available  for 
inspection  fitim  8:30  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  The  public  record  is  located  in 
Room  119  of  the  Public  Information  and 
Records  Integrity  Branch,  Information 
Resources  and  Services  Division 
(7502C),  Office  of  Pesticide  Programs, 
Enviroiunental  Protection  Agency, 
Crystal  Mall  #2, 1921  Jefferson  Davis 
Hwy.,  Arlington,  VA. 

dbjections  and  hearing  requests  may 
be  sent  by  e-mail  directly  to  EPA  at: 

opp-docket#e  pamail.epa.gov. 

E-mailed  objections  and  hearing 
requests  must  be  submitted  as  an  ASCII 
file  avoiding  the  use  of  special 
characters  and  any  form  of  encryption. 

The  official  record  for  this 
rulemaking,  as  well  as  the  public 
version,  as  described  in  this  unit  will  be 
kept  in  paper  form.  Accordingly,  EPA 
will  transfer  any  copies  of  objections 


and  hearing  requests  received 
electronically  into  printed,  paper  form 
as  they  are  received  and  will  place  the 
paper  copies  in  the  official  rulemaking 
record  which  will  also  include  all 
comments  submitted  directly  in  writing. 
The  official  rulemaking  record  is  the 
paper  record  maintained  at  the  Virginia 
address  in  "ADDRESSES"  at  the 
beginning  of  this  document. 

Vn.  Regulatory  Assessment 
Requirements 

A.  Certain  Acts  and  Executive  Orders 

This  final  rule  establishes  a  tolerance 
under  FFDCA  section  408(d)  in 
response  to  a  petition  submitted  to  the 
Agency.  The  Office  of  Management  and 
Budget  (OMB)  has  exempted  these  types 
of  actions  from  review  under  Executive 
Order  12866,  entitled  Regulatory 
Planning  and  Review  (58  FR  51735, 
October  4, 1993).  This  final  rule  does 
not  contain  any  information  collections 
subject  to  OMB  approval  under  the 
Paperwork  Reduction  Act  (PRA),  44 
U.S.C.  3501  et  seq.,  or  impose  any 
enforceable  duty  or  contain  any 
unfunded  mandate  as  described  under 
Title  n  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA)  (Pub.  L. 
104—4).  Nor  does  it  require  any  prior 
consultation  as  specified  by  Executive 
Order  12875,  entitled  Enhancing  the 
Intergovernmental  Partnership  (58  FR 
58093,  October  28.  1993),  or  special 
considerations  as  required  by  Executive 
Order  12898.  entitled  Federal  Actions  to 
Address  Environmental  Justice  in 
Minority  Populations  and  Low-Income 
Populations  (59  FR  7629,  February  16, 
1994),  or  require  OMB  review  in 
accordance  with  Executive  Order  13045, 
entitled  Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks  (62  FR  19885.  April  23,  1997). 

In  addition,  since  tolerances  and 
exemptions  that  are  established  on  the 
basis  of  a  petition  under  FFIXIA  section 
408(d),  such  as  the  tolerance  in  this 
final  rule,  do  not  require  the  issuance  of 
a  proposed  rule,  the  requirements  of  the 
Regulatory  Flexibility  Act  (RFA)  (5 
U.S.C.  601  et  seq.)  do  not  apply. 
Nevertheless,  the  Agency  has  previously 
assessed  whether  establishing 
tolerances,  exemptions  from  tolerances, 
raising  tolerance  levels  or  expanding 
exemptions  might  adversely  impact 
small  entities  and  concluded,  as  a 
generic  matter,  that  there  is  no  adverse 
economic  impact.  The  factual  basis  for 
the  Agency's  generic  certification  for 
tolerance  actions  published  on  May  4, 
1981  (46  FR  24950)  and  was  provided 
to  the  Chief  Counsel  for  Advocacy  of  the 
Small  Business  Administration. 
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B.  Executive  Order  12875 

Under  Executive  Order  12875, 
entitled  Enhancing  the 
Intergovernmental  Partnership  (58  FR 
58093.  October  28, 1993),  EPA  may  not 
issue  a  regulation  that  is  not  required  by 
statute  and  that  creates  a  mandate  upon 
a  State,  local,  or  tribal  government, 
unless  the  Federal  government  provides 
the  funds  necessary  to  pay  the  direct 
compliance  costs  incurred  by  those 
governments.  If  the  mandate  is 
unfunded,  EPA  must  provide  to  OMB  a 
description  of  the  extent  of  EPA's  prior 
consultation  with  representatives  of 
affected  State,  local,  and  tribal 
governments,  the  nature  of  their 
concerns,  copies  of  any  written 
communications  from  the  governments, 
and  a  statement  supporting  the  need  to 
issue  the  regulation.  In  addition. 
Executive  C>der  12875  requires  EPA  to 
develop  an  effective  process  permitting 
elected  officials  and  other 
representatives  of  State,  local,  and  tribal 
governments  "to  provide  meaningful 
and  timely  input  in  the  development  of 
regulatory  proposals  containing 
significant  unfunded  mandates." 
Today's  rule  does  not  create'  an 
unfunded  Federal  mandate  on  State, 
local,  or  tribal  governments.  The  rule 
does  not  impose  any  enforceable  duties 
on  these  entities.  Accordingly,  the 
requirements  of  section  1(a)  of 
Executive  Order  12875  do  not  apply  to  . 
this  rule. 

C.  Executive  Order  13084 

Under  Executive  Order  13084, 
entitled  Consultation  and  Coordination 
with  Indian  Tribal  Governments  (63  FR 
27655.  May  19.1998).  EPA  may  not 
issue  a  regulation  that  is  not  required  by 
statute,  that  significantly  or  uniquely 
affects  the  communities  of  Indian  tribal 
govenunents,  and  that  imposes 
substantial  direct  compliance  costs  on 
those  communities,  unless  the  Federal 
government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  the  tribal 
governments.  If  the  mandate  is 
unfunded,  EPA  must  provide  to  OMB. 
in  a  separately  identified  section  of  the 
preamble  to  the  rule,  a  description  of 
the  extent  of  EPA's  prior  consultation 
with  representatives  of  affected  tribal 
governments,  a  summary  of  the  nature 
of  their  concerns,  and  a  statement 
supporting  the  need  to  issue  the 
regulation.  In  addition.  Executive  Order 
13084  requires  EPA  to  develop  an 
effective  process  permitting  elected 
officials  and  other  representatives  of 
Indian  tribal  governments  "to  provide 
meaningful  and  timely  input  in  the 
development  of  regulatory  policies  on 


matters  that  significantly  or  uniquely 
affect  their  communities." 

Today's  rule  does  not  significantly  or 
uniquely  affect  the  communities  of 
Indian  tribal  governments.  This  action 
does  not  involve  or  impose  any 
requirements  that  affect  Indian  tribes. 
Accordingly,  the  requirements  of 
section  3ft>)  of  Executive  Order  13084 
do  not  apply  to  this  rule. 

Vni.  Submission  to  Congress  and  the 
Comptroller  General 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller -General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  This  rule  is  not  a 
"major  rule"  as  defined  by  5  U.S.C. 
804(2). 

List  of  Subjects  in  40  CFR  Part  180 

Environmental  protection. 
Administrative  practice  and  procedure. 
Agricultural  commodities.  Pesticides 
and  pests.  Reporting  and  recordkeeping 
requirements. 

Dated:  October  1. 1998. 

fames  Jones. 

Director,  Registration  Division,  Office  of 
Pesticide  Pwffvms. 

Therefore,  40  CFR  chapter  I  is 
amended  as  follows: 

PART  180— [AMENDED] 

1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  346a  and  371. 

2.  In  §  180.448  by  revising  paragraph 
(a)  to  read  as  follows: 

{180.448    Hexythiazox;  tolerances  for 
reskhiea. 

(a)  GeneraL  Tolerances  are 
established  for  the  combined  residues  of 
the  miticide  hexythiazox,  trans-5-(4- 
chlorophenyl)-N-cyclohexyl-4-methyl-2- 
oxothiazolidine-3-carboxamide  and  its 
metabolites  containing  the  (4- 
chlorophenyl)-4-methyl-2-oxo-3- 
thiazolidine  moiety  (expressed  as  parts 
per  million  of  the  parent  compound)  in 
or  on  the  following  commodities: 


Commodity 


Apples 
Hops  . 
Pears 


Paits 
per 
mil- 
lion 


0.02 

2.0 

0.30 


|FR  Doc.  9»-27S41  Filed  10-lS-M:  8:45  am)' 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  745 
[OPPTS-42158B;  FRL-e040-1] 
RIN  207O-AD11 


I  for  Accreditation  of 
Training  Programs  and  CarUficalion  of 
LMd-baaed  Paint  Activitiaa 
Contractors;  Withdrawal  of  Final  Rtiia 

AGBUCY:  Environmental  Protection 

Agency  (EPA). 

action;  Final  rule;  withdrawal. 

SUMMARY:  Due  to  receipt  of  adverse 
comments,  EPA  is  withdrawing  a  final 
rule  published  in  the  Federal  Register 
of  September  2.  1998,  that  would  have 
established  fees  for  accreditation  of 
training  programs  and  certification  of 
lead-based  paint  activities  contractors 
under  the  authority  of  section  402(a)(3) 
of  the  Toxics  Substances  Control  Act. 
DATES:  The  final  rule  published 
September  2, 1998  (63  FR  46668)  is 
withdrawn  as  of  October  16, 1998. 

FOR  FURTHER  MFORMATKM  CONTACT: 

Mil^e  Wilson,  National  Program 
Chemicals  Division  (Mail  Code  7404). 
Environmental  Protection  Agency,  401 
M  St.,  SW.,  Washington,  DC  20460; 
telephlme  niunber  (202)  260-4664;  fax 
number  (202)  260-0770  or  by  e-mail: 
wilson.mikedepa.gov. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

In  the  Federal  Register  of  September 
2, 1998  (63  FR  46668)  (FRL-6017-8), 
EPA  issued  a  final  rule  under  Title  IV 
of  the  Toxic  Substances  Control  Act 
(TSCA)  (15  U.S.C.  2683,  2682,  and 
2684).  Section  402(a)(3)  of  TSCA  directs 
EPA  to  promulgate  regulations  which 
establish  fees  to  recover  for  the  U.S. 
Treasury  the  Agency's  cost  of 
administering  and  enforcing  the 
standards  and  requirements  applicable 
to  lead-based  paint  training  programs 
and  contractors  engaged  in  lead-based 
paint  activities. 

EPA  published  the  action  as  a  final 
rule  without  prior  notice  and 
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opportunity  to  comment  because  the 
Agency  believed  that  providing  notice 
and  an  opportunity  to  comment  was 
unnecessary  and  contrary  to  the  public 
interest.  Therefore,  the  Agency  applied 
the  "good  cause"  exemption  in  the 
Administrative  Procedure  Act  (APA),  5 
U.S.C.  553(b)(3)(B)  that  allovtrs  agencies 
in  limited  circumstances  to  issue  final 
rules  without  first  providing  notice  and 
an  opportunity  for  comment.  While  not 
required  to  do  so  under  the  APA.  EPA 
delayed  the  effective  date  until  October 
19, 1998,  providing  a  30-day  public 
comment  period.  EPA  stated  that  if 
signiPicant  adverse  comment  was 
received,  the  Agency  would  withdraw 
the  rule  prior  to  the  effective  date  and 
the  comments  would  be  addressed  in  a 
subsequent  final  rule.  EPA 
simultaneously  issued  a  companion 
proposed  rule  in  the  Federal  Register 
(63  PR  46734)  (FRL-601 7-7)  to  ensure 
that  the  public  was  aware  of  its 
opportunity  to  comment,  and  to  provide 
the  APA-required  proposal  in  the  event 
that  significant  adverse  comment  was 
received  and  issuance  of  a  subsequent 
final  rule  was  necessary. 

The  comment  period  ended  on 
October  2.  1998.  The  Agency  has 
determined  that  significant  adverse 
comments  were  received  and  is  today 
issuing  a  withdrawal  of  the  flnal  rule.  A 
subsequent  final  rule  will  be  issued 
prior  to  February  28, 1999,  which  will 
address  comments  received  during  the 
comment  period.  EPA  will  not  institute 
a  second  comment  period  for  this 
action. 

II.  Regulatory  Assessment 
Requirements 

A.  Certain  Acts  and  Executive  Orders 

This  action  does  not  impose  any 
requirements.  As  such,  this  action  does 
not  require  review  by  the  Office  of 
Management  and  Budget  (OMB)  under 
Executive  Order  12866,  entitled 
"Regulatory  Planning  and  Review"  (58 
FR  51735,  October  4,  1993).  the 
Paperwork  Reduction  Act  (PRA),  44 
U.S.C.  3501  et  seq.,  or  Executive  Order 
13045.  entitled  "Protection  of  Children 
from  Environmental  Health  Risks  and 
Safety  Risks"  (62  FR  19885,  April  23, 
1997).  For  the  same  reason,  it  does  not 
require  any  action  under  Title  II  of  the 
Unfunded  Mandates  Reform  Act  of  1995 
(UMRA)  (Pub.  L.  104-4),  or  Executive 
Order  12898,  entitled  "Federal  Actions 
to  Address  Environmental  Justice  in 
Minority  Populations  and  Low-Income 
Populations  '  (59  FR  7629.  February  16. 
1994).  In  addition,  since  this  type  of 
action  does  not  require  any  proposal,  no 
action  is  needed  under  the  Regulatory 


Flexibility  Act  (RFA)  (5  U.S.C.  601  et 
seq.). 

B.  Executive  Order  12875 

Under  Executive  Order  12875, 
entitled  "Enhancing  Intergovernmental 
Partnerships"  (58  FR  58093,  October  28. 
1993),  EPA  may  not  issue  a  regulation 
that  is  not  required  by  statute  and  that 
creates  a  mandate  upon  a  State,  local  or 
tribal  government,  unless  the  Federal 
government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  those  governments.  If 
the  mandate  is  unfunded,  EPA  must 
provide  to  OMB  a  description  of  the 
extent  of  EPA's  prior  consultation  with 
representatives  of  affected  State,  local 
and  Tribal  governments,  the  nature  of 
their  concerns,  copies  of  any  written 
communications  h'om  the  governments, 
and  a  statement  supporting  the  need  to 
issue  the  regulation.  In  addition. 
Executive  Order  12875  requires  EPA  to 
develop  an  effective  process  permitting 
elected  officials  and  other 
representatives  of  State,  local  and  Tribal 
governments  "to  provide  meaningful 
and  timely  input  in  the  development  of 
regulatory  proposals  containing 
significant  unfunded  mandates." 

Today's  action  does  not  create  an 
unfunded  Federal  mandate  on  State, 
local  or  Tribal  governments.  The  action 
does  not  impose  any  enforceable  duties 
on  these  entities.  Accordingly,  the 
requirements  of  section  1(a)  of 
Executive  Order  12875  do  not  apply  to 
this  action. 

C.  Executive  Order  J  3084 

Under  Executive  Order  13084, 
entitled  "Consultation  and  Coordination 
with  Indian  Tribal  Governments"  (63  FR 
27655,  May  19, 1998),  EPA  may  not 
issue  a  regulation  that  is  not  required  by 
statute,  that  significantly  or  uniquely 
affects  the  communities  of  Indian  tribal 
governments,  and  that  imposes 
substantial  direct  compliance  costs  on 
those  communities,  unless  the  Federal 
government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  the  Tribal 
governments.  If  the  mandate  is 
unfunded,  EPA  must  provide  OMB,  in 
a  separately  identified  section  of  the 
preamble  to  the  rule,  a  description  of 
the  extent  of  EPA's  prior  consultation 
with  representatives  of  affected  Tribal 
governments,  a  summary  of  the  nature 
of  their  concerns,  and  a  statement 
supporting  the  need  to  issue  the 
regulation.  In  addition.  Executive  Order 
13084  requires  EPA  to  develop  an 
effective  process  permitting  elected  and 
other  representatives  of  Indian  tribal 
governments  "to  provide  meaningful 
and  timely  input  in  the  development  of 


regulatory  policies  on  matters  that 
significantly  or  uniquely  affect  their 
communities." 

Today's  action  does  not  significantly 
or  uniquely  affect  the  communities  of 
Indian  tribal  governments.  This  action 
does  not  involve  or  impose  any 
requirements  that  affect  Indian  Tribes. 
Accordingly,  the  requirements  of 
section  3(b)  of  Executive  Order  13084 
do  not  apply  to  this  action. 

in.  Submission  to  Congress  and  the 
Comptroller  General 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Roister.  This  rule  is  not  a 
"mafor  rule"  as  defined  by  5  U.S.C. 
804(2). 

List  of  Subjects  in  40  CFR  Part  745 

Environmental  protection,  Hazardous 
substances.  Lead-based  paint.  Lead 
poisoning.  Reporting  and  recordkeeping 
requirements. 

Dated:  October  13, 1998. 
Susaa  A.  WayUnd. 

Acting  Assistant  Administrator  for 
Prevention,  Pesticides  and  Toxic  Substances. 
(FR  Doc.  9S-27840  Filed  10-15-98;  8:45  am) 
OH  imp  cooE  am  m  r 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Managamant 

43  CFR  Part  4300 
[WO~«20-10S0-00-24] 
RIN  1004-.AO06 

Grazing  Administration;  Alaska; 
Raindear;  Oanaral 

agency:  Bureau  of  Land  Management. 
Interior. 

action:  Final  rule. 

SUMMARY:  The  Bureau  of  Land 
Management  (BLM)  is  revising  its 
regulations  that  provide  for  the 
administration  of  permits  for  grazing 
reindeer  in  Alaska.  These  regulations 
explain  how  Native  Alaskans  may  apply 
for  permits  and  what  a  permit  entitles 
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them  to  do.  BLM  has  translated  the 
regulations  into  Plain  Language  and, 
with  a  few  exceptions,  has  not  changed 
the  substance  of  the  regulations. 
DATES:  Effective  November  16, 1998. 
ADDRESSES:  You  may  send  inquiries  or 
suggestions  to:  Director  (630),  Bureau  of 
Land  Management.  1849  C  Street,  NW., 
Washington,  DC  20240. 
FOR  FURTHER  INFORMATION  CONTACT: 
Larry  Field,  BLM  Northern  District 
Office,  Fairbanks,  Alaska,  Telephone: 
907-474-2343  (Commercial  or  FTS). 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

II.  Final  Rule  as  Adopted 

III.  Responses  to  Comments 

IV.  Procedural  Matters 

L  Background 

Part  4300  of  Title  43  of  the  Code  of 
Federal  Regulations  implements  the 
provisions  of  the  Act  of  September  1. 
1937  (50  Stat.  900:  25  U.S.C.  500,  et 
seq.)  (Act).  That  Act  authorizes  the 
Secretary  of  the  Interior  to  manage  the 
reindeer  industry  in  Alaska  in  order  to 
maintain  a  self-sustaining  industry  for 
Alaska  Natives.  The  Act  also  authorizes 
the  Secretary  to  issue  permits  to  Natives 
for  grazing  reindeer  on  public  lands. 

Tne  final  rule  published  today  is  the 
last  stage  of  the  rulemaking  process  that 
is  concluding  in  the  revision  of  the 
regulations  at  43  CFR  4300.  This  rule 
was  preceded  by  a  proposed  rule  that 
was  published  in  the  Federal  Register 
on  November  1,  1996  (61  FR  56497). 
The  proposed  rule,  which  was  written 
in  Plain  Language,  clarified  the 
application  procedures  for  reindeer 
grazing  permits.  BLM  invited  public 
comments  for  30  days  and  received 
comments  from  a  private  citizen.  We 
also  received  internal  comments. 

II.  Final  Rule  as  Adopted 

The  final  rule  is  adopted  with  changes 
to  the  proposed  rule  as  discussed  in  the 
Responses  to  Comments  section.  In 
summary,  the  final  rule  revises  the 
definition  of  reindeer  to  clarify  the 
reindeer's  relationship  to  wild  caribou; 
expands  the  reasons  for  cancellation  of 
a  permit  to  include  those  reasons 
currently  used  by  BLM  to  reduce  or 
modify  a  permit,  as  spelled  out  in 
§4300.50;  and  clarifies  that  a  $10  filing 
fee  must  be  paid  for  each  application 
but  no  annual  use  fee  is  required. 

III.  Responses  to  Comments 

Discussed  below  are  the  issues  raised 
in  the  comments  that  BLM  received 
during  the  30-day  comment  f)eriod  on 
the  proposed  rule  to  revise  43  CFR  part 
4300. 

1.  Comment:  The  commenter  believes 
BLM  should  list  the  name  and  number 


of  any  forms  required  for  submitting 

grazing  permit  applications  and  state 

that  none  is  required  when  appropriate. 
Response:  We  have  adopted  the 

commenter's  suggestion  and  amended 

the  rule  as  follows: 

— Revised  §  4300.2  to  specify  the  name 
and  number  of  the  forms  used  in  this 
part — the  Reindeer  Grazing  Permit 
(Form  4132-2),  the  Grazing  Lease  or 
Permit  Application  (Form  4201-1), 
and  Range  Improvement  Permit  (Form 
4120-7).  Also  corrected  §  4300.2  to 
delete  the  reference  to  reports  having 
to  be  on  a  BLM-approved  form. 

—Added  a  statement  to  §§  4300.30(a) 
(protest  of  a  permit  application), 
4300.45  (annual  reports),  4300.59 
(assignment  of  permits),  and  4300.80 
(reindeer  crossing  permit)  that  the 
permittee  is  not  required  to  use  a 
particular  format  nor  a  BLM-approved 
form  when  completing  actions  under 
these  sections. 

2.  Comment:  In  §  4300.23,  BLM 
should  provide  a  time  frame  for  issuing 
a  permit. 

Response:  We  have  revised  §  4300.23 
to  state  that  BLM  generally  responds  to 
an  applicant  within  120  days  and  keeps 
the  applicant  informed  if  there  are 
delays  in  meeting  that  time  frame. 

3.  Comment:  In  §4300.25,  the 
commenter  has  a  problem  with  BLM 
issuing  a  grazing  permit  at  its  discretion. 

Response:  We  have  expanded 
§  4300.25  to  point  out  that  BLM's 
discretionary  decisions  are  based  on 
sound  resource  management  guidelines 
developed  in  land  use  plans  and  in 
consultation  with  other  State  and 
Federal  resource  management  agencies. 

4.  Comment:  Section  4300.55  should 
identify  the  BLM  official  that  makes  the 
final  decision  when  there  is  an  appeal 
of  the  readjustment  of  a  permit  area. 

Response:  We  have  added  information 
to  §  4300.55  to  advise  that  the  BLM 
Field  Office  Manager  makes  the  bureau 
decision  and  the  BLM  official  s  decision 
can  be  appealed  to  the  Interior  Board  of 
Land  Appeals  (IBLA)  under  43  CFR  part 
4.  The  IBLA  makes  the  final  decision. 

5.  In  response  to  internal  comments, 
we  have  made  several  technical 
amendments  to  the  proposed  regulation: 

— Corrected  the  November  1, 1996. 
preamble  of  the  4300  proposed  rule 
(61  FR  56497)  and  revised  §§4300.22 
and  4300.57  to  provide  that  a  $10 
filing  fee  is  required  for  each  reindeer 
grazing  application  but  no  annual  use 
fee  is  required.  Also,  revised 
§  4300.57  to  clarify  that  the 
application  for  renewal  is  completed 
on  the  same  form  as  the  original 
application. 


The  proposed  rule  incorrectly  stated 
that  a  $10  application  fee  must  be  paid 
each  year  of  tne  reindeer  grazing  permit. 
Actually,  BLM  only  requires  a  $10  filing 
fee  to  accompany  each  application.  For 
multi-year  grazing  permits,  the  $10 
filing  fee  submitted  with  each 
application  is  the  only  fee  required. 
— Replaced  the  word  "default"  in 
§  4300.71(b)  to  more  closely  track 
language  in  §  4300.71(a)(2).  Paragraph 

(a)  (2)  lists  one  of  the  reasons  that 
BLM  may  cancel  a  permit  as  the 
failure  of  the  permittee  to  comply 
with  the  provisions  of  the  permit  or 
the  regulations  of  part  4300. 
Paragraph  (b)  uses  the  term  "default" 
in  the  sense  of  "failure  to  comply."  To 
make  the  terms  in  paragraphs  (a)  and 

(b)  consistent,  we  have  substituted 
"failure  to  comply"  for  "default"  the 
first  time  it  appears  in  paragraph  (b) 
and  substituted  "noncompliance"  for 
"default"  the  second  time  it  appears 
in  that  paragraph. 

— Replaced  the  term  "Federal  land" 
with  "public  land"  in  §  4300.90(a)  for 
consistency  and  acciuacy.  "Public 
land",  as  discussed  in  §4300.10,  is 
the  correct  term  to  describe  the  types 
of  land  for  which  a  reindeer  grazing 
application  may  be  filed. 

IV.  Procedural  Matters 

Motional  Environmental  Policy  Act 

BLM  has  determined  that  this  final 
rule  is  categorically  excluded  from 
environmental  review  under  section 
102(2)(C)  of  the  National  Environmental 
Policy  Act.  pursuant  to  516 
Departmental  Manual  (DM),  Chapter  2, 
Appendix  1,  Item  1.10.  and  that  the 
final  rule  does  not  meet  any  of  the  10 
criteria  for  exceptions  to  categorical 
exclusions  listed  in  516  DM,  Chapter  2, 
Appendix  2.  Pursuant  to  Council  on    " 
Environmental  Quality  regulations  (40 
CFR  1508.4)  and  the  environmental 
policies  and  procedures  of  the 
Department  of  the  Interior,  the  term 
"categorical  exclusion"  means  a  . 
category  of  actions  that  do  not 
individually  or  cumulatively  have  a 
significant  effect  on  the  human 
environment  and  that  have  been  found 
to  have  no  such  effect  in  procedures 
adopted  by  a  Federal  agency  and  for 
which  neither  an  environmental 
assessment  nor  an  environmental 
impact  statement  is  required. 

This  final  rule  qualifies  as  a 
categorical  exclusion  under  item  1.10 
for  regulations  of  an  administrative, 
financial,  legal,  technical,  or  procedural 
nature.  The  final  rule  does  not  change 
the  rights  of  customers  who  may  file 
applications  and  has  no  impact  on  the 
environment.  The  rule  will  simplify  the 
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application  procedures  and  make  cleai 
to  applicants  the  legal  requirements 
they  need  to  meet. 

Paperwork  Reduction  Act 

BLM  has  submitted  the  information 
collection  requirements  in  this  final  rule 
to  the  Office  of  Management  and  Budget 
(ON4B)  for  approval  as  required  by  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  et  seq.).  We  %vill  not  require 
collection  of  this  information  until  OMB 
has  given  its  approval. 

Sections  of  this  final  rule  with 
information  collection  requirements  are 
§§4300.20.  4300.57.  4300.80.  and 
4300.45,  and  BLM  estimates  the  public 
reporting  burden  of  these  sections  to 
average  1  hour  per  response  for  the  first 
three  sections  and  15  minutes  per 
response  for  the  fourth  section.  This 
estimate  includes  the  time  for  reviewing 
'  instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  information. 
Send  comments  regarding  this  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including 
suggestions  for  reducing  the  burden,  to 
Information  Collection  Clearanoe 
Officer.  Bureau  of  Land  Management. 
U.S.  Department  of  the  Interior,  1849  C 
Street.  NW..  Mail  Stop  401-LS. 
Washington.  DC  20240.  and  the  Office 
of  Information  and  Regulatory  Affairs, 
Desk  Officer  for  the  Department  of  the 
Interior  (1004-ADQ6),  Office  of 
Management  and  Budget.  Washington. 
DC  20503. 

Regulatory  Flexibility  Act 

Congress  enacted  the  Regulatory 
Flexibility  Act  of  1980. 5  U.S.C.  601  et 
seq.,  to  ensiue  that  Government 
regulations  do  not  unnecessarily  or 
disproportionately  burden  small 
entities.  The  RFA  requires  a  regulatory 
flexibility  analysis  if  a  rule  would  have 
a  significant  economic  impact,  either 
detrimental  or  beneficial,  on  a 
substantial  number  of  small  entities. 
Based  on  the  discussion  in  the  preamble 
above,  the  final  rule  will  not  materially 
change  the  way  BLM  processes 
applications,  and  will  not  affect  the 
rights  of  customers  who  may  file 
applications  for  grazing  reindeer.  The 
rule  only  simplifies  the  apphcation 
procedures  and  makes  clear  to 
applicants  the  legal  requirements  they 
need  to  meet.  BLM  anticipates  that  this 
final  rule  will  have  no  significant 
impact  on  the  public  at  large.  Therefore, 
BLM  has  determined  under  the  RFA 
that  this  final  rule  would  not  have  a 


significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Unfunded  Mandates  Reform  Act 

Revision  of  43  CFR  part  4300  will  not 
result  in  any  unfunded  mandate  to 
State,  local,  or  tribal  governments  in  the 
aggregate,  or  to  the  private  sector,  of 
$100  million  or  more  in  any  one  year. 

Executive  Order  12612 

The  final  rule  will  not  have  a 
substantial  direct  effect  on  the  States,  on 
the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612. 
BLM  has  determined  that  this  final  rule 
does  not  have  sufficient  federalism 
implications  to  warrant  preparation  of  a 
Federalism  Assessment. 

Executive  Order  12630 

The  final  rule  does  not  represent  a 
government  action  capable  of  interfering 
with  constitutionally  protected  property 
rights.  Section  2(a)(1)  of  Executive 
Order  12630  specifically  exampts 
actions  modifying  regulations  in  a  way 
that  lessens  interference  with  private 
property  use  from  the  definition  of 
"policies  that  have  takings 
implications."  Since  the  primary 
function  of  the  final  rule  is  to  clarify 
existing  regulations  in  a  way  that  does 
not  materially  change  the  regidations, 
there  will  be  no  private  property  rights 
impaired  as  a  result  Therefore,  the 
Department  of  the  Interior  has 
determined  that  the  rule  would  not 
cause  a  taking  of  private  property  or 
require  further  discussion  of  takings 
implications  under  this  Executive 
Order. 

Executive  Order  12866 

According  to  the  criteria  listed  in 
section  3(f)  of  Executive  Order  12866, 
BLM  has  determined  that  the  final  rule 
is  not  a  significant  regulatory  action.  As 
such,  the  final  rule  is  not  subject  to 
Office  of  Management  and  Budget 
review  under  section  6(a)(3)  of  the 
order. 

Executive  Order  12968 

The  Department  of  the  Interior  has 
determined  that  this  rule  meets  the 
applicable  standards  provided  in 
sections  3(a)  and  3(b)(2)  of  Executive 
Order  12988. 

Author 

The  principal  author  of  this  rule  is 
Frances  Watson,  Regulatory  Affairs 


Group,  Telephone:  202-452-5006 
(Commercial  or  FTS). 

List  ofSubiecta  !■  43  CFR  Fart  4300 

Administrative  practice  and 
procedure,  Alaska,  Grazing  lands.  Range 
management.  Reindeer.  Reporting  and 
recordkeeping  requirements. 

Dated:  September  22, 1998. 

Sylvia  V.  Baca. 

Deputy  Assistant  Secretary,  Land  and 
Minerals  Management 

For  the  reasons  set  forth  in  the 
preamble,  and  under  the  authority  of  25 
U.S.C  500k,  BLM  is  revising  43  CFR  part 
4300  to  read  as  follows: 

PART  4300— GRAZING 
ADMmiSTRATK>N;  ALASKA; 
REINDEER:  GENERAL 

Qenerai  Inf onnaliofi 

Sea 

4300.1  What  is  a  reindeer? 

4300.2  Is  there  a  special  form  for  my 
application? 

Before  you  Apply  for  a  Ralnclear  Qraiing 


4300.10  On  what  types  of  public  land  can 
I  obtain  a  reindeer  grazing  permit? 

4300. 1 1  Who  qualifies  tQ  apply  for  a 
permit? 

4300. 1 2  What  is  the  definition  of  a  Native? 

Applying  tor  a  Qcizing  Ftaiiiil 

4300.20  How  do  I  apply  for  a>permit? 

4300.21  What  must  I  include  in  my 
application?^ 

4300.22  What  fees  must  I  pay? 

4300.23  After  I  file  my  application,  can  I 
use  the  land  before  BLM  issues  my 
permit? 

4300.24  Does  ray  filed  application  mean 
that  no  one  else  can  file  an  applicaUon? 

4300.25  Does  my  filed  application  mean  I 
will  automatically  receive  a  peraiit? 

Proleats  Against  a  Oming  PwiiM 
Appncspon 

4300.30    Can  someone  else  protest  my 
peraiit  application? 

fondlttona  Of  Your  Approved  PennM 

4300.40  How  long  pan  I  graze  reindeer  with 
my  permit? 

4300.41  What  will  the  permit  say  about  the 
number  of  reindeer  and  where  I  can 
graze  them? 

4300.42  If  I  have  existing  improvements  on 
the  land,  will  these  be  allo%yed  in  tite 
initial  peraiit? 

4300.43  What  should  1  do  if  I  want  to 
construct  and  maintain  improvements  on 
the  land? 

4300.44  Are  there  any  major  restrictions  on 
my  grazing  permit  that  I  might  otherwise 
think  are  allowred? 

4300.45  Must  I  submit  any  reporU? 
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Changea  That  Can  Affect  Your  PennH 


OlharUaeaoftheLand 

4300.50  Are  there  other  uses  of  the  land 
that  may  affect  my  peraiit? 

4300.51  Will  I  be  notified  if  another  use, 
.  disposal,  or  withdrawal  occurs  on  the 

land? 

4300.52  Can  other  persons  use  the  land  in 
my  permit  for  mineral  exploration  or 
production? 

Changea  in  the  Size  of  the  Permltled  Area 

4300.53  Can  BLM  reduce  the  size  of  the 
land  in  my  permit? 

4300.54  Can  BLM  increase  the  size  of  the 
land  in  my  permit? 

4300.55  What  if  I  don't  agree  with  an 
adjustment  of  my  permit  area? 

Permit  iienswals 

4300.57  How  do  I  apply  for  a  renewal  of  my 
permit? 

4300.58  Will  the  renewed  permit  be  exactly 
the  same  as  the  old  permit? 

Assigning  Your  Permit  to  Anottter  Perty 

4300.59  If  I  want  to  assign  my  permit  to 
another  party,  when  must  I  notify  BLM? 

4300.60  What  must  be  included  in  my 
assignment  document? 

4300.61  Can  I  sublease  any  part  of  the  land 
in  my  permit? 

Cloairtg  out  Your  Permit 

4300.70  May  1  relinquish  my  permit? 

4300.71  Under  what  circumstances  can 
BLM  cancel  my  permit? 

4300.72  May  I  remove  my  personal 
property  or  improvements  when  the 
permit  ends? 

ftoindeer  Crossing  Permit 

4300.80    How  can  I  get  a  permit  to  cross 
reindeer  over  public  lands? 

Trespass 

4300.90    That  is  a  trespass? 

Authority:  25  U.S.C.  500k,  and  43  U.S.C. 
1701  et  seq. 

General  Information 

f  4300.1    What  is  a  reindeer? 

Reindeer.  Rangifer  tarandus,  are  a 
semi-domesticated  member  of  the  deer 
family,  Cervidae.  They  are  essentially 
the  same  animal  as  their  wild  cousins, 
the  caribou,  but  tend  to  be  smaller  than 
caribou.  Reindeer  and  caribou  are^ 
different  subspecies  of  the  same  family, 
genus,  and  species.  The  term  "reindeer" 
includes  caribou  that  have  been 
introduced  into  animal  husbandry  or 
have  joined  reindeer  herds,  the  o^spring 
of  these  caribou,  and  the  offspring  of 
reindeer. 

14300.2    ia  there  a  special  form  for  my 
application? 

All  applications  you  submit  to  BLM 
must  be  on  a  BLM-approved  form  and 
in  duplicate.  The  forms  to  be  used  in 
this  part  are  the  Grazing  Lease  or  Permit 


Application  (Form  4201-1),  the 
Reindeer  Grazing  Permit  (Form  4132-2), 
and  the  Range  Improvement  Permit 
(Form  4120-7). 

Before  You  Apply  for  a  Reindeer 
Grazing  Permit 

§4300.10   On  what  types  of  public  land  can 
I  obtain  a  raindear  grazing  permit? 

(a)  You  may  apply  for  public  lands 
that  are  vacant  and  unappropriated. 

(b)  You  may  apply  for  public  lands 
which  have  been  withdrawn  for  any 
purpose,  but  the  Oepartment  or  agency 
with  administrative  jurisdiction  of  the 
withdrawn  lands  must  give  its  prior 
consent,  and  may  impose  terms  or 
conditions  on  the  use  of  the  land. 

(c)  If  the  lands  you  apply  for  are 
within  natural  caribou  migration  routes, 
or  if  they  have  other  important  values 
for  wildlife,  BLM  will  consult  with  the 
Alaska  E)epartment  of  Fish  and  Game 
before  issuing  a  permit.  BLM  may 
include  such  lands  in  a  permit  at  its 
discretion,  and  a  permit  will  contain 
any  special  terms  and  conditions  to 
protect  wildlife  resources. 

S430ai1    Who  qualifies  to  apply  for  a 
permit? 

Natives,  groups,  associations  or 
corporations  of  Natives  as  defined  by 
the  Act  of  September  1, 1937  (50  Stat. 
900)  qualify.  If  you  are  a  Native 
corporation,  you  must  be  organized 
under  the  laws  of  the  United  States  or 
the  State  of  Alaska.  Native  corporations 
organized  under  the  Alaska  Native 
Claims  Settlement  Act  also  qualify. 

§4300.12    Whet  is  the  definition  of  a 
Native? 

Natives  are: 

(a)  Native  Indians,  Eskimos,  and 
Aleuts  of  whole  or  part  blood  living  in 
Alaska  at  the  time  of  the  Treaty  of 
Cession  of  Alaska  to  the  United  States, 
and  their  descendants  of  whole  or  part 
blood:  and 

(b)  Indians  and  Eskimos  who, 
between  1867  and  September  1. 1937. 
migrated  into  Alaska  from  Canada,  and 
their  descendants  of  whole  or  part 
blood. 

Appljring  for  a  Grazing  Permit 

§4300.20    How  do  I  apply  for  a  permit? 

You  must  execute  a  completed 
application  for  a  grazing  permit  (Form 
4201-1)  and  file  it  in  the  BLM  office 
with  jurisdiction  over  the  lands  for 
which  you  are  applying. 

§4300.21    What  must  i  include  in  my 
^)plication? 

(a)  You  must  include  a  certification  of 
reindeer  allotment  to  you,  signed  by  the 


Bureau  of  Indian  Affairs,  if  you  are  to 
receive  a  herd  from  the  Government.  If 
you  obtain  reindeer  from  a  source  other 
than  the  Government,  you  should  state 
the  source  and  show  evidence  of 
purchase  or  option  to  purchase. 

(b)  Your  initial  application  must  list 
the  location  of  and  describe  the 
improvements  you  own  in  the 
application  area.  You  must  have  this 
statement  verified  by  the  Bureau  of 
Indian  Affairs  before  you  submit  it  to 
BLM. 

§4300.22    What  tees  must  I  pay? 

You  must  pay  a  $10  filing  fee  with 
each  apphcation.  No  grazing  fee  will  be 
charged. 

§4300.23    After  I  file  my  appiicatton,  can  I 
uae  the  land  before  BUI  iaauas  my  permit? 

No.  You  cannot  use  the  land  until 
BLM  issues  you  a  permit.  Generally. 
BLM  will  issue  a  permit  within  120 
days  after  receiving  an  application  and 
will  keep  you  informed  if  there  are 
delays  in  meeting  that  timeframe. 

§4300.24    Does  my  filed  application  mean 
that  no  orte  else  can  file  an  appiicatton? 

No.  The  filing  of  your  apphcation  will 
not  segregate  the  land.  Anyone  else  may 
file  an  application  and  BLM  may 
dispose  of  the  lands  under  the  public 
land  laws. 

§4300.25    Does  my  fHed  applicalion  mean 
i  wM  automatically  receive  a  permit? 

No.  BLM  issues  grazing  permits  at  its 
discretion.  Our  decisionmaking  is  based 
on  resource  management  guidelines 
developed  in  land  use  plans  and  in 
consultation  with  other  State  and 
Federal  resource  management  agencies. 

Protests  Against  a  Grazing  Permit 
Application 

§4300.30    Can  aomeone  elae  protest  my 
permit  appNcalion? 

(a)  Yes,  anyone  may  file  a  protest  with 
BLM.  The  protest  does  not  have  to  be  in 
a  particular  format  nor  on  a  BLM- 
approved  form  but  it  must: 

(1)  Be  filed  in  duplicate  with  BLM: 

(2)  Contain  a  complete  description  of 
all  facts  upon  which  it  is  based: 

(3)  Describe  the  lands  involved:  and 

(4)  Be  accompanied  by  evidence  of  service 
of  a  copy  of  the  protest  on  the  applicant. 

(b)  If  the  person  protesting  also  wants 
a  grazing  permit  for  all  or  part  of  the 
land  described  in  the  protested 
application,  the  protest  must  be 
accompanied  by  a  grazing  permit 
application. 
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Conditions  of  Your  Approved  Permit 

f  4300.40    How  long  can  I  gran  ralndaar 
with  my  pannit? 

BLM  issues  permits  for  a  maximum  of 
10  years,  except  when  you  request  a 
shorter  term,  or  when  BLM  determines 
that  a  shorter  period  is  in  the  public 
interest.  The  issued  permit  will  specify 
the  number  of  years  you  can  graze 
reindeer. 


f430a41    What  will  Itw  pannH  aay  about 
ttia  number  of  ralndaar  and  wliara  I  can 
gran  tham? 

(a)  The  permit  will  indicate  the 
maximum  number  of  reindeer  you  can 
graze  on  the  piermit  area  based  on  range 
conditions.  BLM  can  adjust  this  number 
if  range  conditions  change,  as  for 
example,  by  natural  causes,  overgrazing, 
or  fire. 

_  (b)  The  permit  will  restrict  grazing  to 
a  definitely  described  area  which  BLM 
fieels  is  usable  and  adequate  for  your 
needs. 

%  4300.42    N I  have  axiating  Improvamanta 
an  Iha  Ittid.  wM  ttw^  be  ^taMMl  ki  the 


Yes,  any  improvements  existing  on 
the  land  will  be  allowed. 

f430a43    What  should  I  do  N I  want  to 
oonalfuct  and  maintain  Improvamanta  on 
thaiandT 

(a)  You  should  file  an  application 
(Form  4120-7)  with  BLM  for  a  permit  to 
do  this.  A  permit  will  allow  you  to 
construct,  maintain,  and  use  any  fiance, 
building,  corral,  reservoir,  well  or  other 
improvement  needed  for  grazing  under 
the  grazing  permit:  and 

(b)  You  must  comply  with  Alaska 
state  law  in  the  construction  and 
maintenance  of  fences,  but  any  fence 
must  be  constructed  to  permit  ingress 
and  egress  of  miners,  mineral 
prospectors,  and  other  persons  entitled 
to  enter  the  area  for  lawful  purposes. 


f  4300l44    ArattMia 
on  my  graiing  parmlt 


any  major  laaliictiona 


Yes.  You  must  not: 

(a)  Enclose  roads,  trails  and  highways 
as  to  disturb  public  travel  there; 

(b)  Interfere  with  existing 
communication  lines  or  other 
improvements: 

(c)  Prevent  legal  hunting,  fishing  or 
trapping  on  the  land; 

(d)  Prevent  access  by  persons,  such  as 
miners  and  mineral  prospectors, 
entitled  to  lawfully  enter;  or 

(e)  Graze  reindeer  without  complying 
with  applicable  State  and  Federal  laws 
on  livestock  quarantine  and  sanitation. 


14300.45    Muatlaubfflitanyreporta? 
Yes.  Before  April  1  of  the  second 
permit  year  and  each  year  afterwards, 
you  must  submit  a  report  in  duplicate 
to  BLM  which  describes  your  grazing 
operations  during  the  preceding  year. 
Reports  do  not  have  to  be  on  a  BLM- 
approved  form  nor  in  a  particular 
format. 

Qianges  That  Can  Affect  Your  Pannit 

Other  Uses  of  the  Land 

f4300J0    AratharaottMruaaaofthaland 
tliat  may  affect  my  permit? 

Yes.  The  lands  described  in  your 
grazing  permit  and  the  subsurface  can 
be  affected  by  uses  that  BLM  considers 
more  important  than  grazing.  Your 
permit  can  be  modified  or  reduced  in 
size  or  canceled  by  BLM  to  allow  for: 

(a)  Protection,  development  and  use 
of  the  nat\iral  resources,  e.g.,  minerals, 
timber,  and  water,  under  applicable 
laws  and  regulations; 

(b)  Agricultural  use; 

(c)  Applications  for  and  the 
acquisition  of  homesites,  easements, 
permits,  leases  or  other  rights  and  uses, 
or  any  disposal  or  withdrawal,  under 
the  applicable  public  land  laws;  or 

(d)  Temporary  closing  of  portions  of 
the  permitted  area  to  grazing  whenever, 
because  of  improper  handling  of 
reindeer,  overgrazing,  fire  or  other 
cause.  BLM  judges  this  necessary  to 
restore  the  range  to  its  normal 
condition. 

§4300.51    wmibanolffladlfanodiaruaa. 
diapoaal  or  wHtidrawal  occura  on  itia  land? 

Yes.  If  there  is  a  settlement,  location, 
entry,  disposal,  or  withdrawal  on  any 
lands  described  in  your  permit,  BLM 
will  notify  you  and  will  reduce  your 
permit  area  by  the  amount  of  the  area 
involved. 

14300.52  Can  oOtar  paraona  uaa  tha  land 
In  my  parmlt  for  minaral  exploration  or 
production? 

Yes.  Unless  the  land  is  otherwise 
withdrawn,  the  land  in  your  permit  is 
subject  to  lease  or  leasing  under  the 
mineral  leasing  laws  and  under  the 
Geothermal  Steam  Act,  and  mineral 
materials  disposal  under  the  Materials 
Act.  Also,  it  can  be  prospected,  located, 
and  purchased  under  the  mining  laws 
and  applicable  regulations  at  43  CFR 
Group  3800. 

Changes  in  the  Size  of  the  Permit  Area 

14300.53  Can  BLM  reduce  the  ain  of  the 
land  In  my  permit? 

Yes.  BLM  may  reduce  it  at  any  time 
but  must  notify  you  at  least  30  days 
before  ttiking  this  action.  BLM  can 
reduce  the  area  when: 


(a)  BLM  determines  that  the  area  is 
too  large  for  the  number  of  reindeer  you 
are  grazing;  or 

(b)  When  disposal,  withdrawal, 
natural  causes,  such  as  drought  or  fire, 
or  any  other  reason  in  §  4300.50  so 
requires. 

14300.54   CanBLMIncraeaathaalnoftha 
land  In  my  parmlt? 

Yes.  BLM  may  increase  the  area  on  its 
own  initiative  or  by  your  request  if  BLM 
determines  that  the  area  is  too  small  for 
the  number  of  reindeer  you  are  grazing. 
BLM  will  give  you  at  least  30  days' 
notice  of  this  action. 


14300.55    What  If  I  don't  agree  wHh  an 
ad|uatmant  of  my  parmlt  area? 

You  must  contact  BLM  within  the 
notice  period  to  show  cause  why  the 
area  should  not  be  adjusted.  After  the 
BLM  field  office  manager  makes  a 
decision  on  the  adjustment,  you  have 
the  right  to  appeal  that  decision  to  the 
Interior  Board  of  Land  Appeals  (IBLA) 
under  43  CFR  part  4.  The  IBLA  makes 
the  final  decision. 

Permit  Renewals 

14300.57    How  do  I  apply  tor  a  renewal  of 
my  permit? 

You  must  submit  an  application  for 
renewal,  using  the  same  form  as  the 
original  application,  between  four  and 
eight  months  before  the  permit  expires. 
A  $10  filing  fee  must  accompany  the 
application. 

§  4300.58   WM  the  ranaawd  parmlt  ba 
axaetty  the  aama  aa  the  old  permit? 

At  its  discretion.  BLM  may  offer  you 
a  renewed  grazing  permit  with  such 
terms,  conditions,  and  duration  that  it 
determines  are  in  the  public  interest. 

Assigning  Your  Permit  to  Another  Party 

14300.50    If  I  want  to  aasigh  my  parmlt  to 
another  party,  wtian  muat  I  notify  BUMI? 

You  must  file  a  proposed  assignment 
of  your  permit,  in  whole  or  in  part,  in 
duplicate  with  BLM  within  90  days  of 
the  assignment  execution  date.  No 
particular  format  is  required.  The 
assignment  is  effective  when  BLM 
approves  it. 

{4300.60   What  muat  bamdudedin  my 
Biilgnment  document? 

Assignments  must  contain: 

(a)  All  terms  and  conditions  agreed  to 
by  the  parties; 

(b)  A  showing  under  §§4300.11  and 
4300.12  that  the  assignee  is  qualified  to 
hold  a  permit; 

(c)  A  showing  under  §4300.21  (a) 
regarding  a  reindeer  allotment:  and 

Id)  The  assignee's  statement  agreeing 
to  be  bound  by  the  provisions  of  the 
permit. 
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f4300.tl    OmlauMnaaanypartoftha 

land  bi  my  parmHT 

No. 
Qaaii^  Oirt  Your  Pamit 

§4300.70   MaylreMnquWimypannN? 

Yes.  You  may  relinquish  the  permit 
by  filing  advance  written  notice  with 
BLM.  Your  relinquishment  will  be 
effective  on  the  date  you  indicate,  as 
long  as  it  is  at  least  30  days  after  the 
date  you  file. 

f430a71    Under  what  cbcumatHwaa  can 
BUI  modHy,  reduce  or  cancel  my  permit? 

(a)  BLM  may  cancel  the  permit  if: 

(1)  BLM  issued  it  improperly  through 
error  as  to  a  material  tact; 

(2)  You  fail  to  comply  with  any  of  the 
provisions  of  the  permit  or  the 
regulations  of  this  part;  or 

(3)  Disposal,  withdrawal,  natural 
causes,  such  as  drought  or  fiie.  or  any 
other  reason  in  §  4300.50  so  requires. 

(b)  BLM  will  not  cancel  the  permit  for 
failiue  to  comply  until  BIM  has  notified 
you  in  writing  of  the  nature  of  your 
noncompliance,  and  you  have  been 
given  at  least  30  days  to  show  why  BLM 
should  not  cancel  your  permit. 

(c)  BLM  may  modify  or  reduce  a 
permit  in  accordance  with  §  4300.50. 

f430a72    May  I  remove  my  pereonal 
property  or  kiiprowamenta  whan  ttie  pemm 
axpbaa  or  termlnalsa? 

(a)  Yes.  Within  90  days  of  the 
expiration  or  termination  of  the  grazing 
permit,  or  within  any  extension  period, 
you  may  remove  all  your  personal 
property  and  any  removable  range 
improvements  you  own.  such  as  fences, 
corrals,  and  buildings. 

(b)  Property  that  is  not  removml 
within  the  time  allowed  will  become 
property  of  the  United  States. 

Reindeer  Croeaing  Pennits 

S4300180   Howcanlgataparmtttocroaa 
rebideer  over  pubMc  landa? 

(a)  BLM  may  issue  a  crossing  permit 
free  of  charge  when  you  file  an 
application  with  BLM  at  least  30  days 
before  the  crossing  is  to  begin.  Lands 
crossed  may  include  lands  under  a 
grazing  permit. 

(b)  The  application  does  not  have  to 
be  on  a  BLM-approved  form  nor  in  a 
particular  format,  but  it  must  show: 

(1)  The  number  of  reindeer  to  be 
driven; 

(2)  The  start  date; 

(3)  The  approximate  period  of  time 
required  for  the  crossing;  and 

(4)  The  land  to  be  croNSsed. 

(c)  You  must  comply  with  applicable 
State  and  Federal  laws  on  livestock 
quarantine  and  sanitation  when  crossing 
reindeer  on  public  land. 


f4300J0  Whatlaat 

(a)  A  trespass  is  any  use  of  Federal 
land  for  reindeer  grazing  purposes 
without  a  valid  permit  issued  under  the 
regulations  of  this  part;  a  trespass  is 
unlawful  and  is  prohibited. 

(b)  Any  person  who  willfully  violates 
the  regulations  in  this  part  will  be 
deemed  guilty  of  a  misdemeanor,  and 
upon  conviction  is  punishable  by 
imprisonment  for  not  more  than  one 
year,  or  by  a  fine  of  not  more  than  $500. 

(FR  Doc.  9a-277S8  Filed  10-15-M:  8:45  am) 
aaiaiQ  oooc  4SM-s*-a 


DEPARTMENT  OF  THE  MTERiOR 

Fish  and  WikMlfe  Servloa 

50CFRPart17 
Pm  101S-AE47 


and  Plants;  nnal  Rule  to  Establish  an 
AddMonal  Manatoe  Sanctuary  In  Wngs 
Bay,  Crystal  RIvsr.  Flwtda 

AGENCY:  Fish  and  Wildlifie  Service. 

Interior. 

ACTION:  Final  rule. 

summary:  With  this  final  rule,  the  Fish 
and  Wildlife  Service  (Service) 
establishes  an  additiodial  West  Indian 
manatee  {Trichecus  manatus)  sanctuary 
in  atnis  County.  Florida,  ad)acent  to 
Kings  Bay/Crystal  River  at  the 
confluence  of  the  Three  Sisters  Spring 
nm  with  a  residential  cataal.  and 
prohibits  all  waterbome  activities  in  the 
sanctuary  for  a  period  of  November  15 
through  March  31  of  each  year.  This 
final  action  will  prevent  tl^  taking  of 
manatees  by  harassment  resulting  from 
waterbome  activities  "which  includes, 
but  is  not  limited  to  swimming,  diving 
(including  skin  and  scuba  diving), 
snorineling.  water  skiing,  surfing, 
fishing,  the  use  of  water  vdiicles.  and 
dredging  and  filling  operations"  during 
the  winter  months.  This  increases  the 
number  of  sanctuaries  in  Kings  Bay 
from  six  to  seven  and  has  been  initiated 
to  prevent  harassment  caused  by 
increasing  public  use  at  this  site.  This 
action  is  taken  under  the  authority  of 
the  Endangered  Species  Act  of  1973.  as 
amended,  and  the  Marine  Mammal 
Protection  Act  of  1972,  as  amended. 
DATES:  Hiis  rule  is  effective  November 
16. 1998. 

AOOItESSES:  The  complete  file  for  this 
rule  is  available  for  inspection,  by 
appointment,  during  normal  business 
hours  at  the  Jacksonville  Field  Office, 
U.S.  Fish  and  Wildlife  Service,  6620 


Southpoint  Drive  South.  Suite  310. 
Jacksonville.  Florida  32216-0912. 
FOR  flMTHSt  aWONMATION  CONTACT: 
Robert  O.  Turner  at  the  above  address, 
(904/232-2580.  extll7);  or  Vance 
Eaddy.  Senior  Resident  Agent,  U.S.  Fish 
and  Wildlife  Service  (813/893-3651);  or 
Elizabeth  Souheaver.  Refuge  Manager. 
'  Chassahowitzka  National  Wildlife 
Refuge.  U.S.  Fish  and  WildUfe  Service 
(352/563-2088). 
SUPn^MBITAItY  MFOfMATKM: 

Back^tNUMl 

Crystal  River  is  a  tidal  river  on  the 
west  coast  of  Florida.  Fcwming  the 
headwaters  of  Crystal  River  is  Kings 
Bay,  a  lake-like  body  of  water  fed  by 
numerous  freshwater  springs.  The  Kings 
Bay  springs  constitute  one  of  the  most 
important  natural  warm-water  refuges 
for  manatees,  a  federally  listed 
endangered  species.  More  than  250 
animals  may  seek  refuge  in  the  Bay's 
warm  waters  during  winter  cold 
poiods.  With  the  winter  presence  of 
manatees  and  its  sheltered,  warm  and 
clear  waters.  Kings  Bay  also  attracts 
large  numbers  of  waterbome  users 
(boaters,  recreational  divers,  snorkelers. 
and  swimmers)  most  of  whom  se^  out 
manatees  for  a  close  viewing 
experience.  The  influx  of  visitors, 
primarily  there  to  see  and  interact  with 
manatees,  provides  a  ma)or  economic 
impact  to  the  Crystal  River  community. 

Large  aggregations  of.manatees 
apparently  did  not  exist  in  Kings  Bay 
imtil  recent  times  (Beeler  and  O'Shea 
1988).  The  first  careful  counts  were 
made  in  the  late  1960s.  Since  then 
manatee  numbers  have  increased 
significantly.  In  1967-1968.  Hartman 
(1979)  counted  38  animals.  By  1981- 
1982,  the  maximimi  winter  count 
increased  to  114  animals  (Powell  and 
Rathbun  1984).  In  December  1994,  the 
count  was  271  (U.S.  Fish  and  Wildlife 
Service,  unpublished  data)  and  in 
Janiuuy  1998,  the  count  was  298.  Both 
births  and  iimnigration  of  animals  from 
other  areas  have  contributed  to  the 
increases  in  manatee  numbers  at  Crystal 
River. 

The  second  revision  of  the  Florida 
Manatee  Recovery  Plan  (U.S.  Fish  and 
Wildlife  Service,  1995)  identifies  the 
need  to  minimize  disturbance  and 
harassment  of  manatees  in  the  mid. 
This  concern  for  the  welfere  of  manatees 
in  Kings  Bay  has  resulted  in  the 
establishment  of  a  series  of  sanctuary 
areas  to  protect  manatees  from  any 
potential  negative  impacts  of  human 
activities.  The  first  three  sanctuaries 
were  created  in  1980,  encompassing  a 
total  of  about  10  acres  in  Kings  Bay. 
These  were  closed  to  all  human  access 
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each  winter  from  November  15  to  March 
31  and  provided  manatees  with  areas 
where  they  could  retreat  from 
waterborne  users.  To  better  administer 
and  protect  the  Bay's  manatee  habitat, 
the  Service  purchased  several  islands 
associated  with  the  sanctuaries  in  1983 
and  established  the  Crystal  River 
National  Wildlife  Refuge.  During  the 
1980's,  the  number  of  manatees  and 
divers  increased  steadily,  resulting  in 
the  need  for  additional  manatee 
sanctuaries.  In  1994,  the  Service 
established  three  additional  sanctuaries 
and  expanded  an  existing  sanctuary. 
The  six  sanctuaries  encompass 
approximately  39  acres  within  Kings 

Bay. 

The  Kings  Bay  manatee  sanctuary 
system  provides  significant  protection 
to  the  more  than  250  manatees  that  use 
this  area  as  a  winter  warm-water  refuge. 
With  the  large  number  of  manatees 
using  Kings  Bay  and  an  increasing 
number  of  recreational  divers  and 
snorkelers  coming  to  Crystal  River  to 
seek  close  encounters  with  manatees, 
another  problem  area  outside  the 
existing  sanctuary  system  has  been 
identified. 

Since  the  establishment  of  the  three 
most  recent  sanctuaries,  reports  of 
waterborne  users  harassing  manatees 
and  causing  manatees  to  leave  the  Three 
Sisters  Spring  run  area  has  been 
documented  by  researchers,  refuge  staff 
and  concerned  citizens.  The  Save  the 
Manatee  Club  and  the  U.S.  Marine 
Mammal  Commission  have  urged  the 
.  Service  to  act  to  protect  manatees 
utilizing  the  Three  Sisters  Spring  run 
area.  Dive  shop  operations  have 
acknowledged  that  there  is  a  manatee 
harassment  problem  in  the  area  around 
Three  Sisters  Spring. 

Prior  to  the  winter  of  1996-97.  the 
Service  and  local  interest  groups  met 
separately  with  local  dive  shop  owners 
to  discuss  the  harassment  issue  and  the 
feasibility  of  establishing  a  new 
sanctuary.  There  was  a  consensus  that  a 
sanctuary  was  needed  and  that  it  would 
be  more  effective  if  it  was  developed 
through  a  local  city  or  county 
ordinance.  Representatives  of  each  of 
the  local  dive  shops  wrote  letters 
recognizing  the  need  for  a  small 
sanctuary  near  Three  Sisters  Spring  and 
recommended  that  the  regulations  be 
promulgated  locally.  To  date,  the  local 
government  has  not  adopted 
regulation(s)  to  establish  a  sanctuary  at 
this  site. 

'    The  Service  funded  a  manatee  and 
human  interaction  study  at  Three 
Sisters  Spring  (January  23-February  17, 
1997)  which  confirmed  that  harassment 
was  occurring  and  documented 
instances  in  which  manatees  left  the 


warm  waters  at  the  confluence  of  the 
spring  run  and  the  residential  canal 
when  divers,  snorkelers  and/or 
swimmers  arrived  (Wooding  1997).  The 
Service  is  concerned  that  these  animals 
may  be  leaving  earlier  than  if  they  were 
left  undisturbed. 

Reasons  for  Determination   . 

In  deciding  to  implement  the 
emergency  rule  and  proceed  with  a 
proposed  rule,  the  Service  carefully 
assessed  the  best  available  information, 
including  the  aforementioned  study  to 
evaluate  manatee  and  human 
interactions  at  Three  Sisters  Spring.  The 
study  clearly  documented  a  manatee 
harassment  problem  at  the  site.  With 
more  than  250  manatees  using  the 
sanctuary  system  along  with  an 
increasing  number  of  visitors  who  seek 
close  encounters  with  manatees, 
manatees  are  experiencing  more 
frequent  disturbance  at  Three  Sisters 
Spring.  Without  sufficient  space  to  rest 
free  from  harassment,  a  significant 
proportion  of  the  manatees  depending 
upon  the  Kings  Bay  springs  could  be  at 
considerable  risk  should  they  be  driven 
away  from  essential  warm  water  areas. 
Based  on  this  evaluation,  the  preferred 
action  is  to  establish  an  additional 
sanctuary  at  the  confluence  of  the  Three 
Sisters  Spring  run  and  a  residential 
canal  in  Kings  Bay,  Crystal  River,  Citrus 
County,  Florida. 

Due  to  insufflcient  time  to  complete 
preparations  for  establishing  a 
piermanent  sanctuary  before  cold 
weather  would  arrive  in  November 
1997.  the  Service  proceeded  with  an 
emergency  rule  (November  26,  1997  (62 
FR  63036))  that  established  an  interim 
manatee  sanctuary  at  Three  Sisters 
Spring  for  the  November  24,  1997, 
through  March  23, 1998,  time  period. 
The  emergency  sanctuary  was  marked 
with  a  buoy  system  similar  to  the  other 
sanctuaries.  To  date,  weekly  aerial 
surveys  by  refuge  biologists  have 
documented  that  manatee  use  of  the 
sanctuary  has  remained  consistent  and 
public  use  has  remained  at  high 
numbers.  The  public  has  respected  the 
boundaries  as  is  reflected  by  few 
enforcement  violations  at  the  sanctuary. 

A  proposed  rule  to  establish  a 
permanent  manatee  sanctuary  at  Three 
Sisters  Spring  was  simultaneously 
published  on  November  26. 1997  (62  FR 
63062)  with  the  emergency  rule.  The 
proposed  rule  offered  a  public  hearing, 
if  requested,  and  announced  a  60-day 
public  comment  period  that  ended 
January  28, 1998.  Also,  on  November  17 
and  28, 1997,  legal  notices  were  placed 
in  the  Citrus  County  Chronicle  and  The 
St.  Petersburg  Times  Citrus  Edition, 
respectively,  advertising  the  emergency 


and  proposed  rules  and  soliciting  public 
comment. 

The  authority  to  establish  manatee 
protection  areas  is  provided  by  the 
Endangered  Species  Act  of  1973,  as 
amended,  and  the  Marine  Mammal 
Protection  Act  of  1972,  as  amended,  and 
is  codified  in  50  CFR  part  17,  subpart  J. 
Under  subpart  |,  the  Director  may 
establish,  by  regulation,  manatee 
protection  areas  whenever  he/she 
determines  there  is  substantial  evidence 
that  there  is  imminent  danger  of  a  taking 
(including  harassment)  of  one  or  more 
manatees,  and  that  such  establishment 
is  necessary  to  prevent  such  a  taking. 

The  sanctuary  is  located  on  the  west 
side  of  the  confluence  of  Three  Sisters 
Spring  run  and  the  residential  canal. 
Kings  Bay,  Crystal  River,  Citrus  County, 
Florida.  The  sanctuary  is  less  than  one 
quarter  acre  in  size.  A  standard  survey 
of  the  sanctuary  area  has  been 
performed.  The  new  area  will  be 
delineated  with  buoys,  as  are  the 
existing  sanctuaries. 

Summary  of  Comments  and 
Recommendations 

We  received  a  total  of  seven  letters 
during  the  comment  period.  All  were 
supportive  and  recommended  that  the 
Service  establish  a  permanent  sanctuary 
as  proposed.  The  U.S.  Marine  Mammal 
Conunission's  letter  supported  the 
Service's  proposal,  but  stated  that  they 
were  concerned  that  establishing  the 
sanctuary  through  local  efforts  (city, 
county)  would  create  the  potential  for 
inconsistencies  in  rule  provisions  and 
enforcement  actions,  such  as  the 
{unounts  of  penalties  for  violation. 
Although  the  Service  indicated  in  the 
proposed  rule  that  it  would  leave  the 
option  open  for  local  government  to 
establish  a  sanctuary  at  Three  Sisters 
Spring,  this  did  not  occur  and  the 
Service  has  proceeded  with  this  final 
rule.  The  Marine  Mammal  Commission 
letter  also  commended  the  Service  for 
the  progress  it  is  making  to  address 
manatee  harassment  problems  at  Kings 
Bay  and  suggested  several  additional 
measures  to  address  the  harassment 
issue.  To  further  reduce  harassment,  the 
Service  has  increased  public  outreach 
efforts  designed  to  educate  boaters, 
swimmers,  and  divers  on  how  they  can 
avoid  harassing  or  disturbing  manatees. 
The  Service  has  established  a  Manatee 
Education  Center  located  near  Crystal 
River  at  the  Homossassa  Springs  State 
Park.  The  Service,  in  cooperation  with 
the  Save  the  Manatee  Club  and  the 
Professional  Association  of  Diving 
Instructors,  has  developed  a  new 
educational  brochure  entitled  //  You 
Love  Me.  Don 't  Disturb  Me.  This 
brochure  specifically  addresses  the 
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issue  of  swimmer  interactions  %vith 
manatees.  It  is  expected  that  over  50,000 
copies  will  be  distributed  to  the  public 
during  1998. 

In  light  of  the  supportive  comments 
receiveid  ht>m  the  media,  citizens,  and 
local  dive  shops,  and  the  fact  that  local 
city  and  county  governments  did  not 
step  forward  to  establish  the  sanctuary 
themselves,  the  Service  has  concluded 
that  it  is  in  the  best  interest  of  the 
manatee  to  make  the  emergency 
sanctuary  permanent.  This  is  needed  to 
accommodate  the  increase  in  the 
number  of  manatees  using  the  Three 
Sisters  Spring  area  as  a  warm  water 
refuge,  and  to  offeet  harassment  from 
the  increasing  public  use.  The  sanctuary 
system  is  essential  to  ensure  adequate 
imdisturbed  natural  areas  in  Kings  Bay, 
where  manatees  can  meet  their  needs, 
including  warm  water,  food,  and  areas 
for  resting  and  socializing.  No  changes 
to  the  proposed  rule  are  necessary  or 
warranted  and,  since  there  was  no 
request  for  a  public  hearing,  the  Service 
is  proceeding  with  this  final  rule  action. 

National  EuTironmental  Policy  Act 

The  Service  has  determined  this 
action  qualifies  as  a  categorical 
exclusion  in  accordance  with  516  DM  2, 
Appendix  1  and  516  DM  5,  Appendix  1. 
No  further  National  Environmental 
Policy  Act  dociunentation  will, 
therefore,  be  made. 

Required  DeterminatioBS 

Regulatory  Planning  and  Review 

In  accordance  with  the  criteria  in 
Executive  Order  12866,  this  rule  is  not 
a  significant  regulatory  action  and  was 
not  subject  to  review  by  the  Office  of 
Management  and  Budget. 

a.  This  rule  will  not  have  an  annual 
economic  effect  of  $100  million  or 
adversely  afl^ect  an  economic  sector, 
productivity,  jobs,  the  environment,  or 
other  units  of  government.  A  cost- 
benefit  and  economic  analysis  is  not 
required.  It  is  not  expected  that  any 
significant  impacts  would  result  from 
the  establishment  of  a  sanctuary  of  less 
than  one  quarter  acre  in  size  at  Three 
Sisters  Spring.  The  dive  shops,  tour 
operators  and  public  are  supportive  of 
the  sanctuary  and  respected  the 
boundaries  of  the  emergency  rule,  as 
was  reflected  by  few  enforcement 
violations  at  the  emergency  sanctuary. 

b.  This  rule  will  not  create 
inconsistencies  with  other  agencies' 
actions.  The  precedent  to  establish 
manatee  sanctuaries  in  Kings  Bay  was 
established  when  the  first  three 
sanctuaries  wwe  created  in  1980, 
encompassing  a  total  of  about  10  acres 
in  Kings  Bay.  These  were  closed  to  all 


human  access  each  winter  from 
November  15  to  March  31  and  provided 
manatees  with  areas  where  they  could 
retreat  from  waterborne  users.  In  1994, 
the  Service  established  three  additional 
sanctuaries  and  expanded  an  existing 
sanctuary.  The  six  sanctuaries 
encompass  approximately  39  acres 
within  Kings  Bay.  The  Service  does  not 
believe  that  the  establishment  of  a 
seventh  manatee  sanctxiary  at  Three 
Sisters  Spring,  which  will  be  less  than 
one  quarter  acre  in  size,  would  conflict 
with  existing  or  proposed  human 
activities  or  hinder  public  utilization  of 
the  Three  Sisters  Spring  area.  Over  400 
acres  of  waterways  in  Kings  Bay  are 
available  for  public  use.  l^e  emergency 
sanctuary  was  marked  with  a  buoy 
system  similar  to  the  other  sanctuaries 
from  November  26, 1997,  until  March 
26, 1998.  Weekly  aerial  surveys  by 
refuge  biologists  documented  that 
manatee  use  of  the  sanctuary  remained 
consistent  and  that  the  public  use  also 
remained  at  high  numbep.  The  public 
respected  the  boundaries  as  was 
reflected  by  few  enforcement  violations 
at  the  sanctuary. 

c.  This  final  rule  will  not  materially 
affect  entitlements,  grants,  user  fees, 
loan  programs,  or  the  rights  and 
obligations  of  their  recipients.  There  are 
minimal  restrictions  to  existing  human 
uses  of  the  Three  Sisters  Spring  area  as 
a  result  of  this  rule,  but  the  restriction 
has  been  shown  to  enhance  manatee 
viewing  opportimities.  No  entitlements, 
grants,  user  fees,  loan  programs  or  the 
rights  and  obligations  of  their  recipients 
are  expected  to  occur. 

d.  Inis  rule  will  not  raise  novel  legal 
or  policy  issues.  The  Service  has 
previously  established  six  other 
manatee  sanctuaries  in  Kings  Bay — 
three  in  1980,  their  expansion  and  the 
creation  of  the  Crystal  River  National 
Wildlife  Refuge  in  1983  and  three  new 
sanctuaries  and  the  expansion  of  an 
existing  sanctuary  in  1994.  This  final 
action  will  reduce  the  need  for 
enforcement  actions  to  prevent  the 
taking  of  manatees  by  harassment 
resulting  from  human-related 
waterborne  activities  such  as  swimming, 
diving,  snorkeling,  fishing,  the  use  of 
water  vehicles  and  dredging  and  filling 
operations  in  the  Three  Sisters  Spring 
area. 

Regulatory  Flexibility  Act 

The  Department  of  the  Interior 
certifies  that  this  rule  will  not  have  a 
significant  economic  effect  on  a 
substantial  number  of  small  entities  as 
defined  under  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601  et  seq.).  Neither  a 
Regulatory  Flexibility  Analysis  nor  a 
Small  Entity  Compliance  Guide  is 


required.  The  additional  manatee 
sanctuary  in  King's  Bay  will  be  less  than 
one  quarter  acre  in  size,  bringing  the 
total  area  of  seasonally-restricted 
manatee  sanctuaries  in  King's  Bay  to 
approximately  40  acres.  Over  4(K)  acres 
of  waterways  in  King's  Bay  are  available 
for  public  use  and  local  dive  shops  have 
expressed  support  for  an  additional 
manatee  sanctuary  at  Three  Sisters 
Spring. 

Small  Business  Regulatory  Enforcement 
Fairness  Act 

This  rule  is  not  a  major  rule  under  5 
U.S.C.  804(2),  the  Small  Business 
Regulatory  Enforcement  Fairness  Act. 
This  rule  will  restrict  waterborne 
activities  seasonally  in  less  than  one 
quarter  acre  of  waterway.  This  will 
bring  the  total  acreage  in  seasonally 
restricted  sanctuaries  in  Kings  Bay  to 
approximately  40  acres,  leaving  over 
400  acres  in  Kings  Bay  available  for 
public  use.  Thus,  this  rule  should  have 
little  or  no  effect  on  local  dive  shops, 
etc.  This  rule: 

a.  Does  not  have  an  annual  effect  on 
the  economy  of  $100  million  or  more. 

b.  Will  not  cause  a  major  increase  in 
costs  or  prices  for  consumers, 
individual  industries.  Federal,  State,  or 
local  government  agencies,  or 
geographic  r^ons. 

c.  Does  not  have  significant  adverse 
effects  on  competition,  employment, 
investment,  productivity,  innovation,  or 
the  ability  of  U.S.-based  enterprises  to 
compete  with  foreign-based  enterprises. 

Unfunded  Mandates  Reform  Act 

In  accordance  with  the  Unfunded 
Mandates  Reform  Act  (2  U.S.C.  1501,  e( 
seq.]: 

a.  This  rule  will  not  "significantly  or 
uniquely"  affect  small  governments.  A 
Small  Government  Agency  Plan  is  not 
required.  County  and  local  governments 
abstained  from  developing  a  local 
sanctuary  ordinance  and  opted  for  the 
Service  to  establish  the  sanctuary. 

b.  This  rule  will  not  produce  a 
Federal  mandate  of  $100  million  or 
greater  in  any  year,  i.e.,  it  is  not  a 
"significant  regulatory  action"  under 
the  Unfunded  Mandates  Reform  Act. 

Takings 

In  accordance  with  Executive  Order 
12630.  the  rule  does  not  have  significant 
takings  implications.  A  takings 
implication  assessment  is  not  required. 
The  sanctuary  is  located  over  state 
owned  submerged  bottoms.  This 
sanctuary,  as  have  the  previous  six 
manatee  sanctuaries  that  are  adjacent  to 
private  lands,  allows  property  owners 
navigational  access  to  their  property 
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during  the  November  15  through  March 
31  closures. 

Federalism 

In  accordance  with  Executive  Order 
12612,  the  rule  does  not  have  significant 
Federalism  effects.  A  Federahsm 
assessment  is  not  required.  This  rule 
will  not  have  substantial  direct  effiects 
on  the  States,  in  their  relationship 
between  the  Federal  Government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  The 
Service  coordinated  with  the  State  of 
Florida  on  the  development  of  a 
manatee  sanctuary  at  Three  Sisters 
Spring. 

Gvil  Justice  Reform 

In  accordance  with  Executive  Order 
12988,  the  Office  of  the  Solicitor  has 
determined  that  the  rule  does  not 
unduly  burden  the  judicial  system  and 
does  not  meet  the  requirements  of 
sections  3(a)  and  3(b)(2)  of  the  Order. 

Paperwork  Reduction  Act 

This  regulation  does  not  contain 
collections  of  information  that  require 
approval  by  the  Office  of  Management 
and  Budget  under  44  U.S.C.  3501  et  seq. 
The  regulation  does  not  impose  record 
keeping  or  reporting  requirements  on 
State  or  local  governments,  individuals, 
businesses,  or  organizations. 

Govemment-to-Government 
Relationship  With  Tribes 

In  accordance  with  the  President's 
memorandum  of  April  29. 1994. 
"Govemment-to-Govemment  Relations 
with  Native  American  Tribal 
Governments"  (59  PR  22951)  and  512 
DM  2,  we  have  evaluated  possible 
effects  on  Federally  recognized  Indian 


tribes  and  have  determined  that  there 
are  no  effects. 
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Author 

The  primary  author  of  this  final  rule 
is  Robert  O.  Turner,  Manatee 
Coordinator  (see  ADDRESSES  section 
above). 

Authority 

The  authority  to  establish  manatee 
protection  areas  is  provided  by  the 
Endangered  Species  Act  of  1973,  as 
amended  (16  U.S.C.  1531  et  seq),  and 
the  Marine  Mammal  Protection  Act  of 
1972  (16  U.S.C.  1361-1407),  as 
amended. 

List  of  Subjects  in  50  CFR  Part  17 

Endangered  and  threatened  species. 
Exports,  Imports,  Reporting  and 


recordkeeping  requirements. 
Transportation. 

Regulation  Promulgation 

Accordingly,  the  Service  amends  part 
17,  subchapter  B  of  chapter  I,  title  50  of 
the  Code  of  Federal  Regulations,  as 
follows: 

PART  17— {AMENDED] 

1.  The  authority  citation  for  part  17 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1361-1407;  16  U.S.C. 
1531-1544;  16  U.S.C  4201-4245;  Pub.L  99- 
625, 100  Stat.  3500;  unless  otherwise  noted. 

2.  Amend  §  17.108  by  adding 
paragraph  (a)(7)  and  revising  the  map  at 
the  end  of  the  section  to  read  as  follows: 

f  17.106    List  of  designalad  manatee 
protection  areas. 

(a)*-* 

(7)  A  tract  of  submerged  land.  lying  in 
Section  28,  Township  18  South.  Range  17 
East,  Tallahassee  Meridian,  Citrus  County, 
Florida,  more  particularly  described  as 
follows:  For  a  point  of  reference,  commence 
at  the  southwest  comer  of  said  Section  28 
(N-1651 797.56  E-463846.96)  Florida 
Coordinate  System,  West  Zone,  NAD  1983, 
N.G.S.  adjustment  of  1990  (expressed  in  U.S. 
survey  feet);  thence  N.  40''08'47"  E.,  5551.65 
feet  (5551.57  feet  grid  distance)  to  an 
aluminum  monument  stamped  "PSM  3341 
1998"  (N16S6009.01  E-467449.35}  marking 
the  Point  of  Beginning;  thence  N.  77°06'49" 
E.,  71.84  feet  to  an  aluminum  monument 
stamped  "PSM3341  1998"  (N-1656025.04, 
N-467519.38);  thence  S.  04''37'09"  W.,  29.88 
feet  to  an  aluminum  monument  stamped 
"PSM  3341  1998"  (N-1655995.26  E- 
467516.98);  thence  N.  78''29'57"  W..  69.01 
feet  to  the  point  of  beginning;  to  be  known 
as  the  Three  Sisters  Spring  Sanctuary. 
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Dated:  October  8, 199S. 
laaia  lappapatt  dark. 

Director,  Fish  and  Wildlife  Serrice. 
(FR  Doc.  98-27733  Filed  10-15-96;  8:45  am) 
iooac4iit 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmoapherlc 
Administration 

50  CFR  Part  660 

(Doctot  Ho.  9712229312-7312-01;  1.0. 
093098B] 

Fiaherias  Off  West  Coast  States  and  In 
ttte  Western  Pacific;  Pacific  Coast 
Qroundfish  Fishery;  End  of  the 
Primary  Season  and  Reeumption  of 
Trip  Limits  for  the  Shore-baaed 
Whiting  Sector 

AOBiCY:  National  Marine  Fisheries 

Service  (NMFS).  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Fishing  restrictions:  request  for 

comments. 

summary:  NMFS  announces  the  end  of 
the  1998  regular  season  for  the  shore- 
based  fishery  for  Pacific  whiting 
(whiting),  and  resumption  of  a  10,000- 
Ib  (4.536r-kg)  trip  limit,  at  2  p.m.  (local 
time)  l.t.  CX:tober  13, 1998,  because  the 
allocation  for  the  shore-based  sector  will 
be  reached  by  that  time.  This  action  is 
authorized  by  regulations  implementing 
the  Pacific  Coast  Qroundfish  Fishery 
Management  Plan  (FMP),  which  governs 
the  groundfish  fishery  off  Washington, 
Oregon,  and  California.  This  action  is 
intended  to  keep  the  harvest  of  whiting 
at  levels  announced  by  NMFS  on 
January  6, 1998. 

DATES:  Effective  from  2  p.m.  l.t.  October 
13,1998.  until  the  effective  date  of  the 
1999  annual  s{>ecincations  and 
management  measures  for  the  Pacific 
Coast  groundfish  fishery,  which  will  be 
published  in  the  Federal  Ragiater, 
imless  modified,  superseded,  or 
rescinded.  Comments  will  be  accepted 
through  November  2, 1998. 
A00RE88E8:  Submit  comment  to  William 
Stelle,  Jr.,  Administrator,  Northwest 
Region  (Regional  Administrator), 


National  Marine  Fisheries  Service,  7600 
Sand  Point  Way  NE..  Seattle,  WA 
98115-0070;  or  William  Hogarth. 
Regional  Administrator,  Southwest 
Region.  National  Marine  Fisheries 
Service,  501  West  Ocean  Blvd.,  Suite 
4200,  Long  Beach,  CA  90802-4213. 
FOR  FURTHER  INFOIMATION  CONTACT: 
Katharine  A.  King  at  206-526-6140  or 
Svein  Fougner  at  562-980-4040. 
SUPPLEMENTARY  MFORMATKM:  The 
regulations  at  50  CFR  660.323(a)(4)  (62 
FR  27519,  May  20, 1997)  established 
separate  allocations  for  the  catcher/ 
processor,  mothership,  and  shore-based 
(also  called  "shoreside")  sectors  of  the 
whiting  fishery.  Each  allocation  is  a 
harvest  guideline,  which,  when  reached, 
results  in  the  end  of  the  primary  season 
for  that  sector.  The  catcher/processor 
sector  is  composed  of  catcher/ 
processors,  which  are  vessels  that 
harvest  and  process  whiting.  The 
mothership  sector  is  composed  of 
motherships  and  catcher  vessels  that 
harvest  whiting  for  delivery  to 
motherships.  Motherships  are  vessels 
that  process,  but  do  not  harvest, 
whiting.  The  shoreside  sector  is 
composed  of  vessels  that  harvest 
whiting  for  delivery  to  shore-based 
processors.  The  allocations,  which  are 
based  on  the  1998  commercial  harvest 
guideline  for  whiting  of  207,000  metric 
tons  (mt).  are:  70,400  mt  (34  percent)  for 
the  catcher/processor  sector;  49,700  mt 
(24  percent)  for  the  mothership  sector; 
and  86,900  mt  (42  percent)  for  the 
shoreside  sector. 

The  best  available  information  on 
October  8, 1998,  indicated  that  5,432.75 
mt  of  whiting  had  been  taken  by  the 
shore-based  sector  through  October  7, 
1998.  and  that  the  86,900  mt  shore- 
based  allocation  would  be  reached  by  2 
p.m.  l.t.  October  13, 1998.  Accordingly, 
the  primary  season  for  the  shore-based 
sector  ends  at  2  p.m.  l.t.  October  13. 
1998,  at  which  time  no  more  than 
10,000  lb  (4,536  kg)  of  whiting  may  be 


taken  and  retained,  possessed,  or  landed 
by  a  catcher  boat  in  the  shore-based 
sector.  The  regulations  at  50  CFR 
660.323(a)(3)(i)  describe  the  primary 
season  for  the  shore-based  sector  as  the 
period(s)  when  the  large-scale  tai^et 
fishery  is  conducted  (when  routine  trip 
limits  accommodating  small  fresh  fish 
and  bait  fisheries  and  bycatch  in  other 
fisheries  under  §  660.323(b)  are  not 
needed  nor  in  e^act).  The  10,000  lb 
(4,536-kg)  trip  limit,  which  also  had 
been  in  effect  before  the  primary  season, 
is  intended  to  accommodate  small  bait 
and  fresh  fish  markets,  and  bycatch  in 
other  fisheries. 

NMFS  Action 

For  the  reasons  stated  above,  and  in 
accordance  with  the  regulations  at  50 
CFR  660.323(a)(4)(iii)(C),  NMFS  herein 
announces: 

Effective  2  p.m.  l.t.  October  13, 
1998— No  more  than  10.000  lb  (4,536 
kg)  of  whiting  may  be  taken  and 
retained,  possessed,  or  landed  by  a 
catcher  vessel  participating  in  the 
shoreside  sector. 

Qaasification 

This  action  is  authorized  by  the 
regulations  implementing  the  FMP.  The 
determination  to  take  this  action  is 
based  on  the  most  recent  data  available. 
The  aggregate  data  upon  which  the 
determination  is  based  are  available  for 
public  inspection  at  the  Office  of  the 
Regional  Administrator  (see  ADDRESSES) 
during  business  hours.  This  action  is 
taken  under  the  authority  of  50  CFR 
660.323(a)(4)(iii)(C)  and  is  exempt  from 
review  under  E.O.  12866. 

Authority:  16  U.S.C.  1801  etseq. 

Dated:  October  9, 1998. 

BniGB  C  Morehead, 

Acting  Director,  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 

(FR  Doc.  98-27816  Filed  10-13-98;  2:48  pm) 
aaxMO  oooE  «i»<a-f 
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This  section  of  ttie  FEDERAL  REGISTER 
contains  notices  to  ttw  public  of  the  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  ttie 
mle  making  prior  to  the  adoption  of  the  final 
rules. 


DEPAfrrMENT  OF  AGRICULTURE 

Aninwl  and  Plant  Health  hwpeetion 
Service 

7  CFR  Parts  300  and  319 
[Docket  No.  tr-IIO-?! 
RIN067»-AAe2 

Importation  of  Grapefruit,  Lemons,  and 
Oranges  From  ArgiMitina 

AQBCY:  Animal  and  Plant  Health 
Inspection  Service.  USDA. 
ACTION:  Proposed  rule:  extension  of 
comment  period  and  notice  of  public 
hearing.  


;  We  are  advising  the  public 
that  we  are  extending  by  120  days  the 
comment  period  for  our  proposed  rule 
regarding  the  importation  of  grapefruit, 
lemons,  and  oranges  from  Ai^ntina  and 
that  we  have  scheduled  a  public  hearing 
to  give  interested  persons  an 
opportunity  for  the  oral  presentation  of 
data,  views,  and  arguments  regarding 
that  proposed  rule. 

t>ATE8:  Consideration  will  be  given  only 
to  comments  on  Docket  No.  97-110-1 
that  are  received  on  or  before  February 
11. 1999.  We  will  also  consider 
comments  made  at  a  public  hearing  that 
will  be  held  in  Thousand  Oaks.  CA.  on 
December  17. 1998.  from  9  a.m.  to  5 
p.m. 

ADDRESSES:  Please  send  an  original  and. 
three  copies  of  your  comments  to 
Docket  No.  97-110-1.  Regulatory 
Analysis  and  Development.  PPD, 
APfflS,  suite  3C03, 4700  River  Road 
Unit  118.  Riverdale.  MD  20737-1238. 
Please  state  that  yoiu  comments  refer  to 
Docket  No.  97-110-1.  Comments 
received  may  be  inspected  at  USDA, 
room  1141,  South  Building,  14th  Street 
and  Independence  Avenue  SW., 
Washington,  DC,  between  8  a.m.  and 
4:30  p.m.,  Monday  through  Friday, 
except  holidays.  Persons  wishing  to 
inspect  comments  are  requested  to  call 
ahead  on  (202)  69&-2817  to  facilitate 
entry  into  the  comment  reading  room. 
The  public  bearing  will  be  held  at  the 


Civic  Arts  Plaza,  Scherr  Forum,  2100 
East  Thousand  Oaks  Boulevard, 
Thousand  Oaks.  CA. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Ron  Campbell.  Import  Specialist, 
Phytosanitary  Issues  Management  Team, 
PPQ,  APHIS,  4700  River  Road  Unit  140, 
Riverdale,  MD  20737-1236;  (301)  734- 
6799;  e-mail: 
Ronald.CCampbell9usda.gov. 

SUPPI^«|B«TARY  INFORMATION: 
Background 

On  August  12, 1998.  the  Animal  and 
Plant  Health  Inspection  Service  (APHIS) 
published  a  proposed  rule  in  the 
Federal  Reg&ter  (63  FR  43117-43125, 
Docket  No.  97-110-1)  to  amend  the 
citrus  fruit  regulations  by  recognizing  a 
dtrus-growing  area  within  Argentina  as 
being  free  from  citrus  canker.  In  that 
document,  we  also  proposed  to  amend 
the  fruits  and  vegetables  regulations  to 
allow  the  importation  of  grapefruit, 
lemons,  and  oranges  from  the  citrus 
canker-free  area  of  Argentina  under 
conditions  designed  to  prevent  the 
introduction  into  the  United  States  of 
two  other  diseases  of  citrus,  sweet 
orange  scab  and  citrus  black  spot,  and 
other  plant  pests.  These  proposed 
changes  would  allow  grapefruit,  lemons, 
and  oranges  to  be  imported  into  the 
United  States  from  Aigentina  subiect  to 
certain  conditions. 

In  response  to  requests  received 
following  the  publication  of  the 
proposed  rule,  we  have  scheduled  a 
public  hearing  to  be  held  in  Thousand 
Oaks.  CA.  on  December  17. 1998. 

T^e  purpose  of  this  hearing  is  to  give 
interested  persons  an  opportunity  for 
the  oral  presentation  of  data,  views,  and 
argimients.  Questions  about  the  content 
of  the  proposed  rule  may  be  part  of  the 
commenters'  oral  presentations. 
However,  neither  the  presiding  officer 
nor  any  other  representative  of  APHIS 
will  respond  to  the  comments  at  the 
hearing,  except  to  clarify  or  explain 
provisions  of  the  proposed  rule. 

A  representative  of  APHIS  will 
preside  at  the  public  hearing.  Any 
interested  person  may  appear  and  be 
heard  in  person,  by  attorney,  or  by  other 
representative.  Written  statements  may 
be  submitted  and  will  be  made  part  of 
the  hearing  record.  Persons  who  wish  to 
s{>eak  at  a  public  hearing  will  be  asked 
to  provide  their  name  and  organization. 
We  ask  that  anyone  who  reads  a 
statement  or  submits  a  written  statement 


provide  two  copies  to  the  presiding 
officer  at  the  hearing. 

The  public  hearing  will  begin  at  9 
a.m.  and  is  scheduled  to  end  at  5  p.m., 
local  time.  However,  the  hearing  may  be 
terminated  at  any  time  after  it  begins  if 
all  persons  desiring  to  speak  have  been 
heaird.  If  the  number  of  speakers  at  the 
hearing  warrants  it,  the  presiding  ofBcer 
may  limit  the  time  for  each  presentation 
so  that  everyone  wishing  to  speak  has 
the  opportimity. 

In  the  August  12, 1998,  proposed  rule, 
we  stated  that  comments  on  the 
proposed  rule  were  required  to  be 
received  on  or  before  October  13, 1998. 
However,  in  order  to  receive  and 
consider  the  comments  to  be  presented 
at  the  public  hearing,  and  to 
accommodate  persons  who  may  wish  to 
comment  on  issues  that  may  be  raised 
at  the  public  hearing,  we  are  extending 
by  120  days  the  comment  period  for  the 
proposed  rule.  Therefore,  we  will 
consider  all  comments  that  are  received 
on  or  before  February  11, 1999.  _ 

Done  in  Washington.  DC.  this  9th  day  of 
October  1998. 


Craig  A.1 

Administrator,  Animal  and  Plant  Health 

Inspection  Sennce. 

(FR  Doc  98-27791  Filed  10-15-98;  12:17 

pm) 
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NUCLEAR  REGULATORY 


10  CFR  Part  36 

iiledical  Use  of  Byproduct  Material; 
Wortohop 

agency:  U.S.  Nuclear  Regulatory 

Commission. 

ACTION:  Notice  of  workshop. 


SUMMARY:  The  Nuclear  Regulatory 
Commission  has  developed  a  proposed 
rulemaking  for  a  comprehensive 
revision  of  its  regulations  governing  the 
medical  use  of  byproduct  material  in  10 
CFR  part  35,  "Medical  Use  of  Byproduct 
Material,"  and  a  proposed  revision  of  its 
1979  Medical  Use  Policy  Statement 
(MPS).  Throughout  the  development  of 
the  proposed  rule  and  MPS,  the 
Commission  solicited  input  from  the 
various  interests  that  may  be  affected  by 
these  proposed  revisions.  The 
Commission  is  now  soliciting  comments 
on  the  proposed  rule  and  MPS  through 
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two  mechanisms — publishing  the 
documents  in  the  Federal  Register  for  a 
90-day  public  comment  period  (63  FR 
43516  and  63  FR  43580.  August  13, 
1998):  and  convening  facilitated  public 
meetings  and  a  workshop,  during  the 
public  comment  period,  to  discuss  the 
Commission's  proposed  resolution  of 
the  major  issues.  The  workshop  on 
NRC's  medical  rulemaking  initiative 
will  be  held  during  the  Organization  of 
Agreement  States'  (OAS)  1998  All 
Agreement  States  Meeting,  in  Bedford, 
New  Hampshire. 

DATES:  The  workshop  will  be  held  on 
October  31, 1998.  ht>m  9  a.m.  to  12 
noon. 

ADDRESSES:  The  Wayfarer  Inn,  121 
South  River  Road,  Bedford,  NH  03110, 
telephone  603-622-3766. 
FOR  FURTHER  MFORMATKM  CONTACT: 
Cathy  Haney,  U.S.  Nuclear  Regulatory 
Commission,  Office  of  Nuclear  Material 
Safety  and  Safeguards,  telephone  301- 
415-6825,  e-mail  cxhOnrc.gov. 
SUPPLEMENTARY  INFORMATION:  After  a 
comprehensive  review  of  its  medical 
use  program,  the  Commission  directed 
the  staff  to  revise  10  CFR  part  35, 
associated  guidance  documents,  and,  if 
necessary,  the  Commission's  1979  MPS 
(Staff  Requirements  Memorandum 
(SRM)-COMSECY-96-057,  "Materials/ 
Medical  Oversight"  (DSI  7),  dated 
March  20. 1997).  The  Commission's 
SRM  specifically  directed  the 
restructuring  of  Part  35  into  a  risk- 
informed,  more  performance-based 
regulation.  In  its  SRM  dated  June  30. 
1997,  "SECY-97-115,  Program  for 
Revision  of  10  CFR  part  35.  'Medical 
Uses  of  Byproduct  Material'  and 
Associated  Federal  Register  Notice." 
the  Commission  approved  the  stafTs 
proposed  plan  for  the  revision  of  Part  35 
and  the  Commission's  1979  MPS.  The 
schedule  the  Commission  approved  in 
SRM-SECY-97-115  provides  for  the 
rulemaking  to  be  completed  by  June 
1999.  After  Commission  approval  of  the 
staff's  program  to  revise  part  35  and 
associated  guidance  documents,  the 
staff  initiated  the  rulemaking  process,  as 
announced  in  62  FR  42219  (August  6, 
1997). 

The  proposed  rule  and  MPS  were 
developed  using  a  group  approach.  A 
Working  Group  and  Steering  Group, 
consisting  of  representatives  from  NRC. 
OAS,  and  the  Qinference  of  Radiation 
Control  Program  Directors.  Inc.,  were 
established  to  develop  rule  text 
alternatives,  rule  language,  and 
associated  guidance  documents.  State 
participation  in  the  process  was 
intended  to  enhance  development  of 
corresponding  rules  in  State  regulations, 
to  provide  an  opportunity  for  early  State 


input,  and  to  allow  State  staff  to  assess 
potential  impacts  of  NRC  draft  language 
on  the  regulation  of  non-Atomic  Energy 
Act  materials  iised  in  medical  diagnosis, 
treatment,  or  research,  in  the  States. 

The  proposed  revision  of  part  35  is 
based  on  the  Commission's  directions  in 
the  SRMs  of  March  20, 1997,  and  June 
30, 1997.  The  revision  is  intended  to 
make  part  35  a  more  risk-informed, 
performance-based  regulation  that  will: 
(1)  Focus  the  regulations  on  those 
medical  procedures  that  pose  the 
highest  risk,  from  a  radiation  safety 
aspect,  with  a  subsequent  decrease  in 
the  oversight  of  low-risk  activities;  (2) 
focus  on  those  requirements  that  are 
essential  for  patient  safiety:  (3)  initiate 
improvements  in  NRC's  medical 
program,  by  implementing 
recommendations  from  internal  staff 
audits,  other  rulemaking  activities,  and 
results  of  analyses  in  medical  issues 
papers:  (4)  incorporate  regulatory 
requirements  for  new  treatment 
modalities;  (5)  reference,  as  appropriate, 
available  industry  guidance  and 
standards;  and  (6)  provide  for  capturing 
relevant  safety-signiffcant  events. 

The  program  for  revising  part  35; 
associated  guidance  document,  and 
MPS  has  provided  more  opportunity  for 
input  from  potentially  affected  parties 
(the  medical  community  and  the  public) 
than  is  provided  by  the  typical  notice 
and  comment  rulemaking  process. 
Based  on  the  worthwhile  public  input 
received  during  the  early  rulemaking 
process,  the  Commission  believes  that  it 
is  important  for  interests  affected  by  the 
proposed  revisions  not  only  to  have  an 
opportunity  to  comment  on  the 
proposed  rulemaking  and  MPS.  but  also 
to  have  an  opportunity  to  discuss  the 
proposed  revisions  with  one  another 
and  the  Commission.  Accordingly,  the 
Commission  is  convening  three  public 
meetings  (63  FR  39763.  July  24. 1998) 
and  a  workshop,  during  the  public 
comment  period,  where  representatives 
of  the  interests  that  may  be  affected  by 
the  proposed  rulemaking  and  MPS  will 
have  an  opportunity  to  discuss  the 
proposed  revisions. 

Ine  workshop  will  be  open  to  the 
public,  on  a  space  available  basis.  The 
agenda  for  the  workshop  will  focus  on 
discussion  of:  (1)  The  proposed  revision 
of  part  35  and  the  MPS:  (2)  proposed 
changes  in  licensing,  inspection  and 
enforcement  philosophy;  (3) 
implementation  costs;  (4)  resolution  of 
cross-cutting  issues;  and  (5)  Agreement 
State  issues.  However,  the  workshop 
will  also  provide  enough  flexibility  fo^ 
the  public  to  have  an  opportunity  to 
comment  on  related  rulemaking  issues. 

Members  of  the  public  who  are  unable 
to  attend  the  workshop  can  send 


comments  to  Secretary,  U.S.  Nuclear 
Regulatory  Commission.  Washington. 
DC  20555-0001,  Attention:  Rulemakings 
and  Adjudications  Staff,  or  provide 
comments  via  NRC's  interactive 
rulemaking  website  through  the  NRC 
home  page  (http://www.nrc.gov).  The 
comment  periods  for  the  proposed  rule 
and  the  NO'S  end  on  November  12  and 
November  13  ,1998,  respectively. 
Comments  received  after  these  dates 
will  be  considered  if  it  is  practical  to  do 
so,  but  the  Commission  is  only  able  to 
ensure  consideration  of  comments 
received  on  or  before  these  dates. 

Dated  at  Rockville,  Maryland  this  9th  day 
of  October,  1998. 

For  the  Nuclear  Regulatory  Commission. 
Frederick  C.  Combs. 

Acting  Director,  Division  of  Industrial  and 
Medical  Nuclear  Safety,  Office  of  Nuclear 
Material  Safety  and  Safeguards. 
|FR  Doc.  98-27809  Filed  10-15-08;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 

Fwtoral  Aviation  Administration 

14  CFR  Part  39 

[DockM  No.  M-CE-M-AOl 

RIN212»-AA64 

Airworthinass  Diractivaa;  Rayttiaon 
Aircraft  Company  Modala  1900, 19000. 
andlOOODAirplanaa 

AOBiiCY:  Federal  Aviation 

Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaldng 

(NPRM). 

SUMMARY:  This  document  proposes  to 
adopt  a  new  airworthiness  directive 
(AD)  that  would  apply  to  certain 
Raytheon  Aircraft  Company  Models 
1900, 1900C,  and  1900D  airplanes.  The 
proposed  AD  would  require  insp>ecting 
the  main  landing  gear  hydraulic 
actuators  to  determine  whether  a  certain 
Frisby  Aerospace  actuator  is  installed, 
and  reworking  or  replacing  any  of  these 
Frisby  Aerospace  actuators.  The 
proposed  AD  is  the  result  of  reports  of 
fatigue  cracks  in  the  end  cap  of  main 
landing  gear  hydraulic  actuators 
manufactured  by  Frisby  Aerospace  and 
installed  on  the  affected  airplanes.  The 
actions  specified  by  the  proposed  AD 
are  intended  to  prevent  the  main 
landing  gear  from  not  locking  down  due 
to  the  hydraulic  actuator  cracking  and 
separating,  which  could  result  in  loss  of 
control  of  the  airplane  during  landing, 
taxi,  or  ground  operations. 
DATES:  Comments  must  be  received  on 
or  before  December  17, 1998. 
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i:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Central  Region, 
Office  of  the  Regional  Counsel, 
Attention:  Rules  Docket  No.  98-CE-66- 
AD,  Room  1558,  601  E.  12th  Street, 
Kansas  Qty,  Missouri  64106.  Comments 
may  be  inspected  at  this  location 
between  8  a.m.  and  4  p.m..  Monday 
through  Friday,  holidays  excepted. 

Service  information  that  applies  to  the 
proposed  AD  may  be  obtained  from  the 
Radeon  Aircraft  Company,  PO  Box  85, 
Wichita,  Kansas  67201-0085;  telephone: 
(800)  625-7043  or  (316)  676-4556.  This 
information  also  may  be  examined  at 
the  Rules  Docket  at  the  address  above. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Paul  C.  DeVore,  Aerospace  Engineer, 
Wichita  Aircraft  Certification  Office, 
FAA,  1801  Airport  Road,  Mid-Continent 
Airport.  Wichita.  Kansas  67209; 
telephone:  (316)  946-4142;  facsimile: 
(316)  946-4407. 
SUPPLEMBITARY  MFORMArnON: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  argimients  as 
they  may  desire.  Communications 
should  identify  the  Rules' Docket 
number  and  be  submitted  in  triplicate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments,  specified 
above,  will  be  considered  before  taking 
action  on  the  proposed  rule.  The 
prop>osals  contained  in  this  notice  may 
be  changed  in  light  of  the  comments 
received. 

Comments  are  sp>ecifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  98-CE-66-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
hIPRM  by  submitting  a  request  to  the 
fXa.  Central  Region,  Office  of  the 


Regional  Counsel,  Attention:  Rules 
Docket  No.  98-CE-66-AD,  Room  1558. 
601  E.  12th  Street.  Kansas  City,  Missouri 
64106. 

Diacnasion 

The  FAA  has  received  reports  of 
fatigue  cradu  in  the  end  cap  of  main 
landing  gear  hydraulic  actuators 
manufactured  by  Frisby  Aerospace  and 
installed  on  certain  Raytheon  Models 
1900. 1900C.  and  1900D  airplanes. 
These  actuators,  part  number  (P/N)  114- 
380041-11  and  P/N  114-380041-13. 
have  a  sharp  internal  comer  in  the 
machined-end  cap.  The  repetitive  loads 
that  are  experienced  in  this  area  cause 
these  fatigue  cracks  to  form  inside  the 
actuator. 

These  fatigue  cracks,  if  not  detected 
and  corrected  in  a  timely  manner,  could 
continue  to  grow  until  the  actuator 
^parated  and  the  main  landing  gear 
would  not  lock  down.  This  would  result 
in  loss  of  control  of  the  airplane  during 
landing,  taxi,  or  ground  operations. 

Relevant  Service  Information 

Raytheon  has  issued  Mandatory 
Service  Bulletin  SB.32-3141.  Issued: 
January.  1998,  which  specifies 
procedures  for  inspecting  the  main 
landing  gear  hydraulic  actuators  to 
determine  whether  any  Frisby 
Aerospace  P/N  114-380041-11  or  P/N 
114-380041-13  main  landing  gear 
hydraulic  actuator  is  installed.  This 
service  bulletin  also  specifies  removing 
and  either  replacing  or  reworking  the 
above-referenced  Frisby  Aerospace  main 
landing  gear  hydraulic  actuators.  The 
procedures  for  the  removal  and 
replacement  are  included  in  the 
applicable  maintenance  manual.  The 
procedures  for  the  rework  are  included 
in  Frisby  Aerospace  Service  Bulletin 
1FA10043,  dated  October  1997. 

The  FAA's  Determination 

After  examining  the  ciromistances 
and  reviewing  all  available  information 
related  to  the  incidents  described  above, 
the  FAA  has  determined  that  AD  action 
should  be  taken  to  prevent  the  main 
landing  gear  from  not  locking  down  due 
to  the  hydraulic  actuator  cracking  and 
separating,  which  could  result  in  loss  of 
control  of  the  airplane  during  landing, 
taxi,  or  ground  operations. 

Explanation  of  the  Provisions  of  the 
Proposed  AD 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or    . 
develop  in  other  Raytheon  Models  1900, 
1900C,  and  1900D  airplanes  of  the  same 
type  design,  the  FAA  is  proposing  AD 
action.  The  proposed  AD  would  require 
inspecting  the  main  landing  gear 


hydraulic  actuators  to  determine 
whetho'  any  Frisby  Aerospace  actuator, 
P/N  114-380041-11  or  P/N  114- 
380041-13,  is  installed,  and  reworking 
or  replacing  any  of  these  Frisby 
Aerospace  actuators. 

Accomplishment  of  the  proposed 
inspection  would  be  required  in 
accordance  with  Raytheon  Mandatory 
Service  Bulletin  SB.32-3141,  Issued: 
January,  1998.  Accomplishment  of  the 
proposed  removal  and  replacement 
would  be  required  in  accordance  with 
the  applicable  maintenance  manual. 
Accomplishment  of  the  proposed 
rework  would  be  required  in  accordance 
with  Frisby  Aerospace  Service  Bulletin 
1FA10043,  dated  October  1997. 

Coetlmpact 

The  FAA  estimates  that  378  airplanes 
in  the  U.S.  registry  would  be  affected  by 
the  proposed  AD.  that  it  would  take 
approximately  1  workhour  per  airplane 
to  accomplish  the  proposed  inspection. 
Based  on  these  figures,  the  total  cost 
impact  of  the  proposed  inspection  on 
U.S.  operators  is  estimated  to  be 
$22,680,  or  $60  per  airplane. 

If  any  of  the  anected  airplanes  would 
have  any  of  the  affected  Frisby 
Aerospace  main  landing  gear  hydraulic 
actuators  installed,  it  would  take 
approximately  5  workhours  per  actuator 
to  accomplish  the  proposed  replacement 
and  an  additional  4  workhours  per 
actuator  to  accomplish  the  proposed 
rework.  The  average  labor  rate  is 
approximately  S60  per  hour.  Parts 
would  cost  S3 .871  for  each  new 
actuator.  S2865  for  each  overhauled 
actuator,  and  Si. 997  for  each  rewoik/ 
upgrade  kit.  Based  on  these  figures,  the 
cost  impact  on  those  operators  choosing 
the  proposed  replacement  of  the  main 
landing  gear  hydraulic  actuators  would 
be  approximately  S8.342  per  airplane 
that  would  have  two  new  actuators 
installed,  at  $6,330  per  airplane  that 
would  have  two  overiiauled  actuators 
installed:  and  the  cost  impact  on  those 
operators  choosing  to  incorporate  the 
main  landing  gear  hydraulic  actuator 
rework/upgrade  kit  on  each  actuator 
would  be  approximately  $5,074  per 
airplane.  Raytheon  will  give  warranty 
credit  for  a  replacement  actuator  until 
January  2001. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612.  it  is  determined  that  this 
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proposal  would  not  have  sufflcient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"signiflcant  regulatory  action"  under 
Executive  Order  12866:  (2)  is  not  a 
"significant  rule"  under  EXDT 
Regulatory  Policies  and  Procedures  (44 
FR  11034.  February  26. 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  has  been  placed  in  the  Rules 
Docket.  A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subfccts  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 


Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40113.  44701. 

}  39.13    [Amen<tocq 

2.  Section  39.13  is  amended  by 
adding  a  new  airworthiness  directive 
(AD)  to  read  as  follows: 

Raytheon  Aircraft  Company  (Type 

CertiHcate  No.  A24CE  formerly  held  by 
the  Beech  Aircraft  Corporation):  Docket 
No.  98-CE-66-AD. 

Applicability:  The  following  airplane 
models  and  serial  numbers,  certiricated  in 
any  category: 


Model 

Serial  Nos. 

1900  

1900C 

UA-2  and  UA-3. 
UB-1  through  UB-74. 

and  UC-1  through  UC- 

174. 

Model 

Serial  Nos. 

1900C  (C-12J) .... 
19000 

UD-1  throiigh  UO-6. 
UE-1  through  UE-299. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modiHed,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/o[)erator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (d)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Inspection  required  as 
indicated  below,  unless  already 
accomplished;  and  replacement  or  rework,  if 
required,  would  be  prior  to  further  flight  after 
the  ins(>ection  required  in  paragraph  (a)  of 
this  AD.  unless  already  accomplished: 


Hours  time-4rv-ser«nce  (TIS)  accumulated  on  the 
main  landing  gear  hydraulic  actuator 

Inspection  compMar>ce  time 

Less  Than  S  000  hmirs  TIS   

Upon  accumulating  6,600  hours  TIS  on  tt>e  actuator  or  within  ttie  next  600  hours  TIS  after  the 

6,000  hours  TIS  through  6,999  hours  TIS 

effective  date  of  this  AD,  whichever  occurs  later. 
Within  the  next  600  hours  TIS  after  ttte  effective  date  of  this  AO. 

7.000  hours  TIS  through  7,999  hours  US 

Within  the  next  500  hours  TIS  after  the  effective  date  of  this  AD. 

8  000  hours  TIS  throuoh  8  999  hours  TIS 

Wittiin  the  next  400  hours  TIS  after  the  effective  date  of  this  AO. 

9.000  hours  TIS  through  9.999  hours  TIS 

Within  the  next  300  hours  TIS  after  the  effective  date  of  this  AO. 

10.000  Hours  TIS  or  more 

Within  the  next  200  Hours  TIS  after  the  effective  date  of  this  AD. 

To  prevent  the  main  landing  gear  from  not 
locking  down  due  to  the  hydraulic  actuator 
cracking  and  separating,  which  could  result 
in  loss  of  control  of  the  airplane  during 
landing,  taxi,  or  ground  operations, 
accomplish  the  following: 

(a)  Inspect  the  main  landing  gear  hydraulic 
actuators  to  determine  whether  any  Frisby 
Aerospace  actuator.  P/N  114-380041-11  or 
F/N  114-380041-13,  is  installed.  Accomplish 
this  inspection  in  accordance  with  Raytheon 
Mandatory  Service  Bulletin  SB.32-3141. 
Issued:  lanuary,  1998. 

(b)  If  any  Frisby  Aerospace  actuator,  P/N 
114-380041-11  or  P/N  114-380041-13.  is 
installed,  prior  to  further  flight,  remove  it 
and  accomplish  one  of  the  following: 

(1)  Replace  the  Frisby  Aerospace  actuator 
with  one  of  a  part  number  listed  in  the 
Material  Information  section  of  Raytheon 
Mandatory  Service  Bulletin  SB.32-3141, 
Issued:  January.  1998.  Accomplish  this 
replacement  in  accordance  with  the 
applicable  maintenance  manual;  or 

(2)  Rework  the  Frisby  Aerospace  actuator 
by  incorpK>rating  the  kit  referenced  in  the 
Material  Information  section  of  Raytheon 
Mandatory  Service  Bulletin  SB.32-3141. 
Issued:  January.  1998.  Accomplish  this 
rework  in  accordance  with  Frisby  Aerospace 


Service  Bulletin  1FA10043,  dated  October 
1997. 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

'     (d)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  times  that 
provides  an  equivalent  level  of  safety  may  be 
approved  by  the  Manager,  Wichita  Aircraft 
Certification  Office  (ACO),  1801  Airport 
Road,  Room  100,  Mid-Continent  Airport, 
Wichita,  Kansas  67209.  The  request  shall  be 
forwarded  through  an  appropriate  FAA 
Maintenance  Inspector,  who  may  add 
comments  and  then  send  it  to  the  Manager, 
Wichita  ACO. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD.  if  any,  may  be 
obtained  from  Wichita  AGO. 

(e)  All  persons  affected  by  this  directive 
may  obtain  copies  of  the  documents  referred 
to  herein  upon  request  to  the  Raytheon 
Aircraft  Corporation.  P.O.  Box  85,  Wichita. 
Kansas  67201-0085:  or  may  examine  this 
document  at  the  FAA.  Central  Region.  Office 


of  the  Regional  Counsel,  Room  1558, 601  E. 
12th  Street,  Kansas  City,  Missouri  64106. 

Issued  in  Kansas  City,  Missouri,  on 
October  8, 1998. 
Michael  Gallagher, 

Manager,  Small  Airplane  Directorate,  Aircraft 
Certification  Service. 

(FR  Doc.  98-27761  Filed  10-1&-98:  8:45  ami 
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DEPARTMENT  OF  ENERGY 

F«d»ral  Energy  Regulatory 
Conunission 

18  CFR  Parts  161. 250.  and  284 

[DodcM  No.  RMM-IO-OOq 

Ragulatlon  of  Short-Tarm  Natural  Qas 
Transportation  Sarvicas;  Availatiility  of 
Commission  Staff  Papars  on  Auctions 

October  9. 1998. 

AOENCY:  Federal  Energy  Regulatory 
Commission,  DOE. 
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ACTION:  Notice  of  Proposed  Rulemaking, 
Notice  of  Availability  of  Commission 
Staff  Papers  on  Auctions. 


f:  The  notice  distributes  a  paper 
entitled  "Auctions  and  Their  Use  in 
Natural  Gas  Markets"  and  a  glossary  of 
auction  terms  prepared  by  the  staff  of 
the  Federal  Energy  Regulatory 
Commission.  These  materials  will  be 
used  in  connection  with  the  workshop 
to  be  held  on  October  20, 1998  to 
discuss  pipeline  capacity  auctions  as 
contemplated  in  the  Notice  of  Proposed 
Rulemaking  (NOPR),  issued  on  July  29. 
1998.  63  FR  42982  (Aug.  11, 1998). 
DATES:  October  20, 1998. 9:30  a.m. 
ADDRESSES:  Federal  Energy  Regulatory 
Commission,  888  First  Street,  NE., 
Washington,  IX:  20426. 
FOR  FURTHER  MFORMATKM  CONTACT: 
Laurel  C.  Hyde.  Office  of  Economic 
Policy,  Federal  Energy  Regulatory 
Commission,  888  First  Street,  NE., 
Washington,  DC  20426,  202-208-0146. 
SUPPLEMENTARY  INFORMATION:  In 
addition  to  publishing  the  fiill  text  of 
this  document  in  the  Federal  Register, 
the  Commission  also  provides  all 
interested  persons  an  opportunity  to 
inspect  or  copy  the  contents  of  this 
document  during  normal  business  hours 
in  the  Public  Reference  Room  at  888 
First  Street,  NE.,  Room  2A,  Washington. 
DC  20426. 

The  Commission  Issuance  Posting 
System  (CIPS)  provides  access  to  the 
texts  of  formal  documents  issued  by  the 
Commission.  OPS  can  be  accessed  via 
Internet  through  FERC's  Homepage 
(http://www.ferc.fed.us)  using  the  QPS 
Link  or  the  Energy  Information  Online 
icon.  The  full  text  of  this  document  will 
be  available  on  CIPS  in  ASCII  and 
WordPerfect  6.1  format.  OPS  is  also 
available  through  the  Commission's 
electronic  bulletin  board  service  at  no 
charge  to  the  user  and  may  be  accessed 
using  a  personal  computer  with  a 
modem  by  dialing  202-208-1397.  if 
dialing  locally,  or  1-600-656-3920.  if 
dialing  long  distance.  To  access  OPS. 
set  your  communications  software  to 
19200..14400. 12000.  9600,  7200,  4800, 
2400.  or  1200  bps.  full  duplex,  no 
parity,  8  data  bits  and  1  stop  bit.  User 
assistance  is  available  at  202-208-2474 
or  by  E-mail  to  cipsmastei^erc.fed.us. 

This  document  is  also  available 
through  the  Commission's  Records  and 
Information  Management  System 
(RIMS),  an  electronic  storage  and 
retrieval  system  of  documents  submitted 
to  and  issued  by  the  Commission  after 
November  16, 1981.  Documents  from 
November  1995  to  the  present  can  be 
viewed  and  printed.  RIMS  is  available 
in  the  Public  Reference  Room  or 


remotely  via  Internet  through  FERC's 
Homeptige  using  the  RIMS  link  or  the 
Energy  Information  Online  icon.  User 
assistance  is  available  at  202-208-2222, 
or  by  E-mail  to  rimsmaster^erc.fed.us. 

Finally,  the  complete  text  on  diskette 
in  WordPerfect  format  may  be 
purchased  from  the  Commission's  copy 
contractor.  RVJ  International.  Inc.  RV] 
International,  Inc.  is  located  in  the 
Public  Reference  Room  at  888  First 
Street,  NE.  Washington,  D.C.  20426. 

Notice  of  Availability  of  Coaamiaaioii 
StaflTPapos  oa  Auctioas 

October  9. 1998. 

On  October  20. 1998.  the  staff  of  the 
Federal  Energy  Regulatory  Commission 
is  holding  a  workshop  to  discuss 
pipeline  capacity  auctions  as 
contemplated  in  the  Notice  of  Pro[>osed 
Rulemaking  (NOPR),  issued  on  July  29, 
1998.*  The  purpose  of  the  workshop  is 
for  staff  to  provide  backgroimd 
information  about  auctions  and  auction 
formats  in  order  to  facilitate  comments 
on  the  capacity  auctions  proposed  in 
NOPR. 

The  Commission  staff  has  prepared  a 
paper  entitled  "Auctions  and  Their  Use 
in  Natural  Gas  Markets,"  as  well  as  a 
glossary  of  auction  terms.  The  paper 
discusses  general  issues  of  auction 
design  and  describes  auctions  that  have 
been  used  in  the  natural  gas  and  electric 
industries.  To  provide  those  planning 
on  attending  the  workshop  with 
background  information  aimut  auctions 
and  auction  formats,  the  paper  and 
glossary  accompany  this  notice. 

The  September  18, 1998  notice  ' 
announcing  the  workshop  asked  those 
who  have  specific  questions  or  who 
have  identified  areas  in  which 
clarification  would  be  helpful  to  submit 
such  questions  or  clarifications  by 
October  13. 1998.  Further  information 
about  the  organization  of  the  woriuhop 
may  be  distributed  later  after  reviewing 
the  questions  or  clarifications 
submitted.  Depending  on  the  amoimt  of 
material  to  be  covered  at  the  workshop, 
it  also  may  be  necessary  to  establish  a 
follow-up  workshop. 

Questions  about  the  worlcshop  should 
be  directed  to:  Laiuel  C  Hyde,  Office  of 
Economic  Policy,  Federal  Energy 
Regulatory  Commission  888  First  Street. 


NE..  Washington,  DC  20426,  202-208- 

0146. 

David  P.  ■—!■». 

Secretary. 

(FR  Doc.  98-27777  Filed  10-15-9S;  •:4S  am) 
•nr-ei-r 


DEPARTMENT  OF  ENERGY 

'  Enangy  Regulatory 


IS  CFR 


161. 2S0,  and  284 


-It- 


nvpumiiifi  Of  9norf*i9nffi  iiBwrvi 

Ti  ' 

Extanaion  of  Tima 

Issued:  October  8. 1998. 

AOENCY:  Federal  Energy  Regulatory 

Commission,  DOE. 

ACTKM:  Notice  of  Extension  of  Time. 


'  ReguUtion  of  Short-Term  Natural  Gu 
Transportation  Services.  Notice  of  Proposed 
Rulemaking.  63  FR  429S2  (Aug.  11.  1998).  IV  FERC 
Stats,  ft  Regs.  Proposed  ReguUtions  %  32.533  Qui. 
29. 1996). 

2  63  FR  S1S47  (Sept.  28. 1996). 


On  July  29, 1998.  the  Federal 
Energy  Regulatory  Commission  issued  a 
Notice  of  Proposed  Rulemaking  (63  FR 
42982.  August  11, 1998)  proposing  an 
integrated  package  of  revisions  to  its 
regulations  governing  interstate  natural 
gas  pipelines  to  reflect  the  changes  in 
the  market  for  short-term  transportation 
services  on  pipelines.  The  date  for  filing 
comments  is  being  extended  at  the 
request  of  several  Trade  Associations  of 
regulated  pipelines  and  interested 
parties. 

DATES:  Conunents  shall  be  filed  on  or 
before  January  22, 1999. 
AOORESSes:  Federal  Enei^gy  Regulatory 
Commission,  888  First  Street.  N.E., 
Washington,  D.C.  20426. 
FOR  RJRTICn  aiFORMATION  CONTACT: 
David  p.  Boei]gers.  Secretary.  202-208- 
0400. 

Notice  of  Exteasioa  of  Tinie 

October  8. 1998. 

On  October  2, 1998,  the  American  Gas 
Association,  the  Interstate  Natural  Gas 
Assodaticm  of  America,  the  Natural  Gas 
Supply  Association,  the  Independent 
Petroleum  Association  of  America,  the 
Process  Gas  Consumers  Group  and 
American  Iron  and  Steel  Institute,  and 
National  Association  of  Consumer 
Advocates  (Petitioners)  filed  a  joint 
^notion  for  an  extension  of  time  within 
which  to  file  comments,  in  response  to 
the  Commission 's  Notice  of  Proposed 
Rulemaking  (NOPR)  issued  July  29. 
1998,  in  Docket  No.  RM98-10-000. 

Contemporaneously  with  that  Notice, 
the  Commission  issued  a  Notice  of 
Inquiry  (NOI)  in  Docket  No.  RM98-12 
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addressing  a  broad  number  of  regulatory 
issues.  The  NOI  also  referenced  the  New 
York  Public  Service  Commission's 
Petition  for  Rulemaking  Proceeding 
(Petition),  docketed  RM98-1 1-000 
regarding  rate  design.  The  Commission 
noted  that  the  concerns  raised  by  New 
York  are  similar  to  the  issues  raised  by 
the  Commission  in  the  NOI,  and 
therefore,  should  be  discussed  by 
commenters  in  the  NOI  proceeding. 
Docket  No.  RM98-1 2-000. 

In  their  motion,  Petitioners  state  that 
the  NOPR,  Petition^  and  NOI  embrace  a 
vast  number  of  issues  that  will  affect  the 
interstate  gas  transportation  market  and 
create,  if  promulgated,  a  comprehensive 
change  in  the  current  way  of  doing 
business.  The  motion  also  states  that 
because  the  NOPR  and  the  NOI  raise 
and  request  comment  on  legal,  policy, 
operational,  and  economic  issues, 
.  additional  time  is  requested  to  pref>are 
and  nie  comments.  On  October  6,  1998, 
the  Edison  Electric  Institute  Tiled  an 
answer  in  support  of  the  Petitioners 
motion. 

Upon  consideration,  notice  is  hereby 
given  that  an  extension  of  time  of  the 
filing  of  comments  on  in  the  above* 
docketed  proceedings  is  granted  to  and 
including  January  22,  1999. 
David  P.  Boergen, 
Secretary. 
|FR  Doc.  98-27805  Filed  10-15-98:  8:45  ami 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  216 
p}oclwt  No.  98N-01821 

List  Of  Bulk  Drug  Substances  That  May 
Be  Used  in  Ptwrmacy  Compourtding; 
Prelifninary  Draft  Proposed  Rule; 
Availability 

AOENCV:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Availability  of  preliminary  draft 

proposed  rule. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  proposing 
regulations  identifying  the  bulk  drug 
substances  that  may  be  used  in 
pharmacy  compounding  under  the 
exemptions  provided  by  the  Federal 
Food,  Drug,  and  Cosmetic  Act  (the  act) 
even  though  they  are  neither  the  subject 
of  a  current  United  States  Pharmacopeia 
(USP)  or  National  Formulary  (NF) 
monograph  nor  a  component  of  an  FDA 
approved  drug.  FDA's  development  and 
^publication  of  this  bulk  drug  list  is 


required  by  the  Food  and  Drug 
Administration  Modernization  Act  of 

1997  (Modernization  Act).  This 
preliminary  draft  of  the  proposed  rule  is 
being  made  available  to  allow  full 
discussion  of  its  contents  at  the 
Pharmacy  Compounding  Advisory 
Committee  meeting  to  be  held  on 
October  14, 15,  and  16. 1998.  FDA  is 
requesting  comments  concerning  the 
preliminary  draft  of  the  proposed  rule. 
DATES:  Submit  written  comments  on  or 
before  October  30, 1998. 
A0ORES8ES:  A  copy  of  the  preliminary 
draft  proposed  rule  will  be  on  display 

at  the  Dockets  Management  Branch 
(HFA-305),  Food  and  Drug 
Administration,  5630  Fishers  Lane,  rm. 
1061,  Rockville.  MD  20852.  Submit 
requests  for  copies  of  the  preliminary 
draft  proposed  rule  from  the  Drug 
Information  Branch  (HFD-210),  Food 
and  Drug  Administration,  5600  Fishers 
Lane,  Rockville,  MD  20857,  301-827- 
4573.  and  the  Center  for  Drug 
Evaluation  and  Research's  Fax-on- 
Demand  system  at  301-827-0577  or 
800-342-2722.  An  electronic  version  of 
the  preliminary  draft  proposed  rule  is 
available  via  the  Internet  at  "http:// 
wMrw.fda.gov/cder/fdama"  under  the 
subject  "Pharmacy  Compounding." 

FOR  FURTHER  INFORMATION  CONTACT: 

Robert  J.  Tonelli.  Center  for  Drug 

Evaluation  and  Research  (HFD-332), 

Food  and  Drug  Administration,  7500 

Standish  PL,  Rockville,  MD  20855,  301- 

827-7295. 

SUPPLEMENTARY  INFORMATION: 

L  Background 

On  November  21, 1997,  the  President 
signed  the  Modernization  Act  (Pub.  L. 
105-115)  into  law.  Section  127  of  the 
Modernization  Act,  which  adds  section 
503A  to  the  act  (21  U.S.C.  353a). 
clariTies  the  status  of  pharmacy 
compounding  under  Federal  law. 

Section  503A(d)(l)  of  the  the  act 
requires  that,  unless  good  cause  is 
shown,  FDA  convene  and  consult  with 
an  advisory  committee  on  compounding 
before  issuing  regulations  listing  bulk 
drug  substances  that  may  be  used  in 
pharmacy  compounding.  The  Pharmacy 
Compounding  Advisory  Committee  was 
established  by  a  Hnal  rule  published  in 
the  Federal  Register  of  March  10, 1998 
(63  FR  11596).  A  meeting  of  the 
advisory  committee  to  discuss,  among 
other  things,  the  list  of  bulk  drug 
substances  that  may  be  used  in 
pharmacy  compounding  was  annoimced 
in  the  Federal  Register  of  September  4, 

1998  (63  FR  47301).  The  meeting  will  be 
held  on  October  14,  15,  and  16, 1998. 

Under  21  CFR  10.40(f)(4)  and 
10.80(b)(2).  FDA  has  decided  to  make 


available  to  the  public  a  preliminary 
draft  proposed  rule  identifying  the  bulk 
drug  substances  that  may  be  used  in 
pharmacy  compounding  under  the 
exemptions  provided  by  the  act  even 
though  they  are  neither  the  subject  of  a 
current  USP  or  NF  monograph  nor  a 
component  of  an  FDA  approved  drug. 
This  preliminary  draft  proposed  rule  is 
being  made  available  to  facilitate  a  full 
and  o|}en  discussion  at  the  advisory 
committee  meeting  of  the  list  of  bulk 
drug  substances  that  may  be  used  in 
pharmacy  compounding. 

IL  Request  for  Comments 

Interested  persons  may,  on  or  before 
October  30, 1998,  submit  to  the  Dockets 
Management  Branch  (address  above) 
written  comments  regarding  this 
preliminary  draft  proposed  rule.  Two 
copies  of  any  comments  are  to  be 
submitted,  except  that  individuals  may 
submit  one  copy.  Comments  are  to  be 
identified  with  the  docket  number 
found  in  brackets  in  the  heading  of  this 
document.  Received  comments  may  be 
seen  in  the  ofHce  above  between  9  a.m. 
and  4  p.m.,  Monday  through  Friday. 

(Authority:  21  U.S.C  321  etseq.) 

Dated:  October  7. 1998. 
William  K.  Hubbard. 

Associate  Commissioner  for  Policy 
Coordination. 

(FR  Doc.  98-27814  Filed  10-13-98:  2:28  pmj 

■LUNQ  OOOC  41W-01-F 


DEPARTMENT  OF  THE  TREASURY 

Intsinal  Ravenua  Sarvica 

26  CFR  Part  1 

[REQ-110332-«e] 

RIN-1545-AW43 

Conversion  to  the  Euro;  Hearing 
Cancellation 

AGENCY:  Internal  Revenue  Service  (IRS). 

Treasury. 

ACTION:  Cancellation  of  notice  of  public 

hearing  on  proposed  regulations. 

SUMMARY:  This  document  provides 
notice  of  cancellation  of  a  public 
hearing  on  proposed  regulations  relating 
to  the  change  to  the  euro. 
DATES:  The  public  hearing  originally 
scheduled  for  Tuesday,  October  20, 
1998,  beginning  at  10  a.m.  is  cancelled. 
FOR  FURTHER  INFORMATION  CONTACT: 
LaNita  Van  Dyke  of  the  Regulations 
Unit.  Assistant  Chief  Counsel 
(Corporate),  (202)  622-7190.  (not  a  toll- 
free  number). 

SUPPLBNENTARY  INFORMATION:  The 
subject  of  the  public  hearing  is  proposed 
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regulations  under  sections  985  and  1001 
of  the  Intenuil  Revenue  Code.  A  notice 
of  proposed  rulemaking  and  notice  of 
public  hearing  appearing  in  the  Federal 
■agister  on  Wednesday.  July  29. 1998 
(63  FR  40383).  announced  that  the 
public  hearing  on  proposed  regulations 
under  sections  985  and  1001  of  the 
Internal  Revenue  Code  would  be  held 
on  Tuesday,  October  20. 1998. 
beginning  at  10  a.m..  in  room  2615. 
Internal  Revenue  Building,  1111 
Constitutim  Avenue,  NW..  Washington 
DC. 

The  public  hearing  scheduled  fw 
Tuesday.  October  20. 1998,  is  cancelled. 

Qtief.  Begulations  Unit  Assistant  Chief 

Counsel  (Corporate). 

(FR  Doc  98-27753  Filed  10-15-98;  8:45  am] 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  180  and  115 
[OPP-MW734;  FRL-808S-7] 
MN207O-AB7t 


Aetfona;  4-Amino  •  (l.l-dhwalhylathyl)- 
»-»wattiyHtiloh1A4-triariw-5(4H)-ona 
pMinDUZinj,  iNGiNooana, 


[Si#ro«oa]. 


AOBCY:  Environmmtal  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 


r:  This  document  announces  the 
pn^Kised  revocation  of  tolerances  for 
the  herbicides  4-amino-6-(l,l- 
diinethylethyl)-3-(methylthio)-l  ,2.4- 
triazin-5(4H)-one  [Metribuzinj. 
dichlobenil.  pendimethalin,  and 
tetbadl;  and  the  insecticide  Q-ethyl  O- 
(4-(methylthio)  phenyl]  S-pn^yl 
phoephovodithioate  [Sulprofias].  EPA 
expects  to  determine  whethw  any 
individuals  or  groups  want  to  support 
these  tolerances.  Also.  thi&  document  is 
proposing  the  establirimient  and 
revision  of  tolerances  for  4-amino-6- . 
(l.l-dimethylethyI)-3-(methylthio)- 
1 .2.4-triazin-5(4H)-one  (metribuzin). 
dichlobenil.  pendimethalin.  tetbadl, 
and  the  plant  growth  regulator 
diphenylamine.  In  addition.  B'A  is  also 
proposing  to  revise  commodity 
terminology  for  4-amino-6-(l.l- 
dimethylethyl)-3-(methylthio)-1.2.4- 
triazin-5(4H)-one  [Metribuzinl. 
diphenylamine.  and  pendimethalin  to 
conform  to  current  practice.  The 


regulat(»y  actions  in  this  notice  are  part 
of  the  Agency's  reregistration  program 
under  the  Federal  Insecticide, 
Fungicide,  and  Rodenticide  Act 
(FIFRA),  and  the  tolerance  reassessment 
requirements  of  the  Fed«ral  Food,  Drug, 
and  Cosmetic  Act  (FFDCA).  By  law, 
EPA  is  required  to  reassess  33%  of  the 
tolerances  in  existence  on  August  2. 
1996,  by  August  1999,  or  about  3.200 
tolerances. 

DATES:  Comments  must  be  received  on 
or  before  December  15. 1998. 


:  Comments  may  be 
submitted  by  mail,  electronically,  or  in 
person.  Plei^  follow  the  detailed 
instructions  for  each  method  as 
provided  in  Unit  IV  of  the 
"SUPPLEMENTARY  INFORMATION" 
section  of  this  document.  Be  sure  to 
identify  the  appropriate  docket  number 
IOPP-3007341. 

FOR  FURTHER  »0FOmUUKM  CONTACT:  For 

technical  information  contact:  loaeph 
Nevola.  Special  Review  Branch. 
(7508C).  Special  Review  and 
ReregistFatioo  Division,  Office  of 
Pesticide  Programs,  U.S.  Environmental 
Protection  A^ncy,  401  M  St,  S.W., 
Washington.  DC  20460.  Office  locaticm: 
Special  Review  Branch,  Crystal  Mall  •2, 
Bth  floor,  1921  Jeffierson  Davis  Hwy., 
Arlington.  VA.  Telephone:  (703)  308- 
8037;  e-mail:  nevola.)Osei^#epa.gov. 

SUPPLCMDITAWY  arORMATlOW: 
L  What  is  Ike 


By  law,  EPA  is  required  to  i 
33%  of  the  tolerances  in  existence  on 
August  2, 1996,  by  August  1999,  or 
about  3,200  tolerances.  The  regulatory 
actions  proposed  in  this  document 
pertain  to  the  provosed  revocation  of  29 
tolerances  and/or  exemptions,  whidi 
count  toward  the  August.  1999  review 
deadline  of  FIFRA.  as  amended  by  the 
Food  Quality  Protection  Act  <FC^A)  of 
1996. 

n.  Doea  tUs  aotioe  apply  to  awT 

You  may  be  affected  by  this  notice  if 
you  sell,  distribute,  manufacttire,  or  use 
pesticides  for  agricultiual  applications, 
process  food,  distribute  or  sell  food,  or 
implement  governmental  pesticide 
regulations.  Pesticide  reregistration  and 
other  actions  (see  FIFRA  section  4(g)(2)] 
include  tolerance  and  exemption 
reassessment  under  FFDCA  sectitm  406. 
In  this  notice,  the  tolerance  actions  are 
proposed  in  coordination  with  the 
cancellation  of  associated  registrations. 
Potentially  affected  categories  and 
entities  may  include,  but  are  not  limited 
to:* 


Category 

Examples  of  Potariiay 
ASwlad  EfiMiaa 

AgriQitiral  Stake- 

GnMMrs/AgncuHurai 
wontsrs 

Food  DisHbulors  ... 

Gommereni  Appfca- 
tors,  Handera,  ^tPtt- 
«ors,aax)^ 

CofTMnarcMl  Pnioeaaora 

Pesticide  Manutadurars 

User  Groups 

Food  Consumars 

Wlioleaate  Coneadon 
Retal  Vendors 
ConMneroal  Tradara^hn- 

poftsrs 
Siiaa.  Ijocal.  andtar 

TflDai  uMemmeM 

FdreiOn  dMoss  _._ 

Gowsnvnenis,  Gumun, 
Trade  Groups 

This  table  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  Ukely  to  be 
affected  by  this  action.  Other  t]rpes  of 
entities  not  listed  in  this  table  could 
also  be  afiiBcted.  If  you  have  any 
questions  regarding  the  applic^ility  of 
mis  action  to  a  particular  entity,  you  can 
consult  with  the  technical  person  listed 
in  the  "FC«  FURTHER  INFORMATION 
CONTACT'  section. 

m.  How  can  I  get  additioaal 

laftkieer 


A.  Electronically 

You  may  obtain  electronic  copies  of 
this  docimient  and  various  support 
documents  from  the  EPA  Internet  Hone 
Page  at  http://www.epa.gov/.  On  the 
Home  Page  select  "Laws  and 
Regulations"  and  then  look  up  the  entry 
fi(M>  this  dociunent  under  "Federal 
Register  -  Environmental  Documents." 
You  can  also  go  directly  to  the  "Federal 
Register"  listings  at  http:// 
www.epa.gov/homepage/fedigstr/. 

B.  In  Person  or  by  Wione 

If  you  have  any  questions  or  need 
additional  information  about  this  acdoo, 
pleese  contact  the  techniolpersoa 
idmtified  in  the  "FCNR  FURTHER 
INFORMATION  CONTACT'  section,  fai 
addition,  the  official  record  for  this 
notice,  including  the  pubhc  version,  has 
been  estabUshed  under  docket  control 
number  (CXT-300734),  (including 
comments  and  data  submitted 
electronically  as  described  below).  A 
public  version  of  this  racord,  including 
printed,  paper  vwsions  of  any  electronic 
comments,  which  does  not  include  any 
information  claimed  as  Confidential 
Business  Information  (CBI),  is  available 
for  inspection  in  Room  119.  Crystal  Mall 
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#2,  1921  Jefferson  Davis  Hwy.. 
Arlington  VA,  from  8:30  a.m.  to  4  p.m.. 
Monday  through  Friday,  excluding  legal 
holidays.  The  Public  Information  and 
Records  Integrity  Branch  telephone 
number  is  703-305-5805. 

IV.  How  caa  I  respond  to  this  notice? 

A.  How  and  to  whom  do  I  submit 
comments  to? 

You  may  submit  comments  through 
the  mail,  in  person,  or  electronically.  Be 
sure  to  identify  the  appropriate  docket 
control  number  (i.e..  [OPP-300734J)  in 
your  correspondence. 

1.  By  mail.  Submit  written  comments, 
identified  by  the  docket  control  number 
IOPP-3007341,  to:  Public  Information 
and  Records  Integrity  Branch, 
Information  Resources  and  Services 
Division  (7502C).  Office  of  Pesticide 
Programs.  U.S.  Environmental 
Protection  Agency.  401  M  St..  S.W., 
Washington,  DC  20460. 

2.  In  person  or  by  courier.  Deliver 
written  comments,  identified  by  the 
docket  control  number  [OPP-3007341. 
to:  Public  Information  and  Records 
Integrity  Branch,  Office  of  Pesticide 
Programs,  U.S.  Environmental 
Protection  Agency,  Rm.  119,  Crystal 
Mall  «2. 1921  lefferson  Davis  Hwy.. 
Arlington.  VA. 

3.  Electronically.  Submit  your 
comments  and/or  data  electronically  by 
E-mail  to:  oppt.ncic^pa.gov.  Do  not 
submit  any  information  electronically 
that  you  consider  to  be  CBI.  Submit 
electronic  comments  in  ASCII  file 
format  avoiding  the  use  of  special 
characters  and  any  form  of  encryption. 
Comment  and  data  will  also  be  accepted 
on  standard  computer  disks  in 
WordPerfect  5.1/6.1  or  ASCII  file 
format.  All  comments  and  data  in 

electronic  form  must  be  identified  by 
the  appropriate  docket  control  number 
IOPP-3007341.  You  may  also  file 
electronic  comments  and  data  online  at 
many  Federal  Depository  Libraries. 

B.  How  should  I  handle  CBI  information 
in  my  comments? 

You  may  claim  information  that  you 
submit  in  response  to  this  document  as 
CBI  by  marking  any  part  or  all  of  that 
information  as  CBI.  Information  so 
marked  will  not  be  disclosed  except  in 
accordance  with  procedures  set  forth  in 
40  CFR  part  2.  A  copy  of  the  comment 
that  does  not  contain  CBI  must  be 
submitted  for  inclusion  in  the  public 
record.  Information  not  marked 
confidential  will  be  included  in  the 
public  docket  by  EPA  without  prior 
notice.  If  you  have  any  questions  about 
CBI  or  the  procedures  for  claiming  CBI, 
please  consult  with  the  technical  person 


identified  in  the  "FOR  FURTHER 
INFORMATION  CONTACT"  secUon. 

V.  What  is  a  tolerance"? 

A  "tolerance"  represents  the 
maximum  level  for  residues  of  pesticide 
chemicals  in  or  on  raw  agricultural 
commodities  and  processed  foods. 
SecUon  408  of  FFDCA.  21  U.S.C.  301  et 
sea.,  as  amended  by  the  FQPA  of  1996. 
PuD.L.  104-170,  authorizes  the 
establishment  of  tolerances  (maximum 
residue  levels),  exemptions  from  the 
requirement  of  a  tolerance, 
modifications  in  tolerances,  and 
revocation  of  tolerances  for  residues  of 
pesticide  chemicals  in  or  on  raw 
agricultural  commodities  and  processed 
foods.  21  U.S.C.  346(a).  Without  a 
tolerance  or  exemption,  food  containing 
pesticide  residues  is  considered  to  be 
unsafe  and  therefore  "adulterated" 
under  section  402(a)  of  the  FFDCA.  If 
food  containing  pesticide  residues  is 
considered  to  be  "adulterated,"  you  can 
not  distribute  the  product  in  interstate 
commerce  (21  U.S.C.  331(a)  and  342(a)). 
For  a  food-use  pesticide  to  be  sold  and 
distributed,  the  p>esticide  must  not  only 
have  appropriate  tolerances  under  the 
FFDCA,  but  also  must  be  registered 
under  section  3  of  FIFRA  (7  U.S.C.  et 
seq.). 

VI.  Why  is  EPA  proposing  the  tolerance 
actions  discussed  below? 

EPA  has  issued  a  Reregistration 
Eligibility  Decision  (RED)  for  each  of  the 
pesticides  subject  to  this  notice,  except 
for  sulprofos,  which  during  the  RED 
process  was  voluntarily  canceled  by  the 
registrant.  The  RED  contains  the 
Agency's  evaluation  of  the  database  for 
a  pesticide,  including  requirements  for 
additional  data  on  the  active  ingredients 
to  confirm  the  potential  human  health 
and  environmental  risk  assessments 
associated  with  current  product  uses, 
and  the  Agency's  decisions  and 
conditions  under  which  these  uses  and 
products  will  be  eligible  for 
reregistration.  The  safety  findings  for 
pesticide  tolerances  can  be  found  in 
those  RED  documents.  Printed  copies  of 
the  RED  may  be  obtained  from  EPA's 
National  Center  for  Environmental 
Publications  and  Information  (EPA/ 
NCEPI).  PO  Box  42419,  Cincinnati,  OH 
45242-2419,  telephone  1-800-49O-9198: 
fax  513-489-8695  and  fiY>m  the  National 
Technical  Information  Service  (NTIS). 
5285  Port  Royal  Road.  Springfield.  VA 
22161.  telephone  703-487-4650. 
Electronic  copies  of  the  RED  are 
available  on  the  internet  at  http7/ 
www.epa.gov/REDs. 

It  is  EPA's  general  practice  to  propose 
revocation  of  tolerances  for  residues  of 
pesticide  active  ingredients  for  which' 


FIFRA  registrations  no  longer  exist.  EPA 
has  historically  expressed  a  concern  that 
retention  of  tolerances  that  are  not 
necessary  to  cover  residues  in  or  on 
legally  treated  foods  has  the  potential  to 
encourage  misuse  of  pesticides  within 
the  United  States.  However,  in 
accordance  with  FFDCA  section  408, 
EPA  will  not  revoke  any  tolerance  or 
exemption  proposed  for  revocation  if 
any  person  demonstrates  a  need  for  the 
retention  of  the  tolerance,  and  if 
retention  of  the  tolerance  will  meet  the 
tolerance  standard  established  under 
FQPA.  Generally,  interested  parties 
support  the  retention  of  such  tolerances 
in  order  to  permit  treated  commodities 
to  be  legally  imported  into  the  United 
States,  since  raw  agricultural 
commodities  or  processed  food  or  feed 
commodities  containing  pesticide 
residues  not  covered  by  a  tolerance  or 
exemption  are  considered  to  be 
adulterated. 

Tolerances  and  exemptions 
established  for  pesticide  chemicals  with 
FIFRA  registrations  cover  residues  in  or 
on  both  domestic  and  imported 
commodities.  To  retain  these  tolerances 
and  exemptions.  EPA  must  make  a 
finding  that  the  tolerances  and 
exemptions  are  safe.  To  make  this  safety 
finding.  EPA  needs  data  and 
information  indicating  that  there  is  a 
reasonable  certainty  that  no  harm  will 
result  fiY>m  aggregate  exposure  to  the 
pesticide  residues  covered  by  the 
tolerances  and  exemptions. 

For  tolerances  without  U.S. 
registrations.  EPA  has  the  same 
toxicology  and  residue  chemistry  data 
requirements  as  are  needed  to  support 
U.S.  food-use  registrations.  For  import 
tolerances,  EPA  applies  these  data 
requirements  on  a  case-by-case  basis  to 
account  for  specific  growing  conditions 
in  foreign  countries.  (See  40  CFR  part 
158  for  EPA's  data  requirements  to 
support  domestic  use  of  a  pesticide  and 
the  establishment  and  maintenance  of  a 
tolerance.  EPA  is  developing  a  guidance 
concerning  submissions  for  import 
tolerance  support.  This  guidance  will  be 
made  available  to  interested 
stakeholders.)  In  most  cases,  EPA  also 
requires  residue  chemistry  data  (crop 
field  trials)  that  are  representative  of 
growing  conditions  in  exporting 
countries  in  the  same  manner  that  EPA 
requires  representative  residue 
chemistry  data  firom  different  U.S. 
regions  to  support  domestic  use  of  a 
pesticide  and  any  resulting  tolerance(s) 
or  exemption(s).  Good  Laboratory 
Practice  (GLP)  requirements  for  studies 
submitted  in  support  of  tolerances  and 
exemptions  for  import  purposes  only 
are  the  same  as  for  domestic  purposes; 
i.e.,  the  studies  are  required  to  either 
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fiilly  meet  GLP  standards,  or  have 
sufficient  justification  presented  to 
show  that  deviations  firom  GLP 
requirements  do  not  significantly  affect 
the  results  of  the  studies. 

Monitoring  and  enforcement  of 
pesticide  tolerances  and  exemptions  are 
carried  out  by  the  U.S.  Food  and  Drug 
Administration  (FDA)  and  the  U.S. 
Department  of  Agriculture  (USDA).  This 
includes  monitoring  for  pesticide 
residues  in  or  on  commodities  imported 
into  the  United  States. 

Vn.  Which  pesticides  an  covered  by 
this  action? 

4-Amino-6-(l  ,l-dimethylethyl)-3- 
(methylthio)-l  ,2,4-triazin-5(4H)-one 
(Metribuzin.  trade  name  Sencor]  is  an 
herbicide  used  on  a  Mride  range  of  crop 
and  non-crop  sites,  including  alfalfa, 
asparagus,  barley,  carrots,  field  com, 
garbanzo  beans,  lentils,  peas,  potatoes, 
soybean,  sugarcane,  tomatoes,  wheat, 
fallow  land  and  turfgrasses.  to 
selectively  control  broadleaf  and  grassy 
weed  species.  It  is  manufactiued  by 
Bayer  Corporation. 

Dichlobenil  (trade  names  Casoron. 
Norosac)  is  a  selective  herbicide 
registered  for  use  on  cranberry  bogs, 
dichondra,  ornamentals;  blackberry, 
raspberry,  and  blueberry  fields:  apple, 
pear,  filbert,  and  cherry  orchards; 
vineyards,  and  hybrid  poplar- 
cottonwood  plantations.  It  is 
manufactured  by  Uniroyal  Chemical. 

Diphenylamine  is  a  plant  growth 
regulator  used  post-harvest  on  apples  to 
control  storage  scald.  Elf  Atochem  and 
Pace  International  are  the  manufacturers 
of  the  chemical. 

O-Ethyl  0-(4-(methylthio)  phenyl]  S- 
propyl  phosphorodithioate  (Sulprofos] 
is  an  insecticide  once  used  on  cotton.  It 
was  manufactured  by  Bayer 
Corporation. 

Pendimethalin  (trade  names  Prowl, 
Squadron)  is  a  selective  herbicide  used 
to  control  broadleaf  weeds  and  grassy 
weed  species  on  a  number  of  crop  and 
noncrop  areas  and  on  residential  lawns 
and  ornamentals.  It  is  manufactured  by 
American  Cyanamid  Corporation. 

Teitiacil  (3-tert-butyl-5-chloro-6- 
methyluracil,  trade  name  Sinbar)  is  an 
herbicide  used  to  control  bamyardgrass. 
broadleaf  weeds,  chickweed,  clover, 
crabgrass.  dandelion,  foxtail, 
peppergrass,  pigweed,  quackgrass. 
ragweed,  and  ryegrass.  It  is 
manufactured  by  E.  I.  Du  Pont  de 
Nemours  and  Co..  Incorporated. 

Vm.  What  action  is  being  taken? 

This  notice  proposes  revocation  of 
FFDCA  tolerances  for  residues  of  the 
herbicides  4-amino-6-(l.l- 
diniethylethyl)-3-(methylthio)-l,2.4- 


triazin-5(4H)-one  [Metribuzin], 
dichlobenil.  pendimethalin.  and 
terbacil;  and  the  insecticide  O-Ethyl  O- 
(4-(methylthio)  phenyl]  S-propyl 
phosphorodithioate  [Sulprofos]  in  or  on 
commodities  listed  in  the  regulatory  text 
because  these  pesticides  are  not 
registered  under  FIFRA  for  uses  on  the 
commodities.  The  registrations  for  these 
pesticide  chemicals  were  canceled 
because  the  registrant  failed  to  pay  the 
required  maintenance  fee  and/or  die 
registrant  voluntarily  canceled  one  or 
more  registered  uses  of  the  pesticide.  It 
is  EPA's  general  practice  to  propose 
revocation  of  those  tolerances  for 
residues  of  pesticide  chemicals  for 
which  there  are  no  active  registrations 
under  FIFRA.  unless  any  person  in 
comments  on  the  proposal  demonstrates 
a  need  for  the  tolerance  to  cover 
residues  in  or  on  imported  conunodities 
or  domestic  commodities  legally  treated. 

Changes  in  the  commodity 
terminology  and  definitions  are 
proposed  in  accordance  with  the  revised 
Crop  Group  Regulation  (40  CFR  180.41) 
and  the  updated  Table  I  "Raw 
Agricultural  and  Processed 
Commodities  and  Feedstuffs  Derived 
from  Crops'  (August.  1996)  in  the 
Residue  Chemistry  Test  Guidelines: 
OPPTS  860.1000  (EPA  721-C-96-169). 
Table  I  contains  data  on  both  crops  and 
livestock  diets,  and  lists  feed 
commodities  considered  significant  in 
livestock  diets.  Significant  feedstufb 
account  for  more  than  99%  of  the 
available  annual  tonnage  (on-a  dry- 
matter  basis)  of  feedstufk  used  in  the 
domestic  production  of  mora  than  95 
percent  of  beef  and  dairy  cattle,  poultry, 
swine,  milk,  and  eggs.  EPA  has  devised 
criteria  to  include  or  exclude  feedstuffs 
from  Table  I  and  sets  tolerances  for 
significant  feedstuffs.  Tolerances  are  not 
set  for  feedstufk  which  are  neither 
significant  nor  a  human  food.  Pesticide 
residues  on  such  feedstuffs  are  governed 
by  tolerances  on  the  commodity  from 
which  they  are  derived  (December  17. 
1997.  62  FR  66020)  (FRL-5753-1). 
These  changes  are  technical  in  nature 
and  have  no  effect  on  the.  scope  of  the 
tolerance. 

This  notice  also  proposes  to  establish 
and  revise  tolerances  as  given  in  the 
regulatory  text.  A  determination  of 
safety  by  EPA  includes  consideration  of 
(a)  potential  cumulative  effects  with 
pesticides  that  have  a  common  mode  of 
toxicity,  (b)  aggregate  risks  resulting 
from  exposure  to  residues  in  food  and 
drinking  water  and  exposure  occuring 
due  to  pesticide  application  in 
residential  settings,  and  (c)  special 
sensitivity  to  children.  FFDCA  section 
408(b)(2)(C)  requires  that  when 
determining  appropriate  tolerances  EPA 


apply  an  additional  ten-fold  safety 
factor  for  infants  and  children  to  tal^e 
into  account  potential  pre-  and  post- 
natal toxicity  and  the  completeness  of 
data  on  toxicity  and  exposure  unless  a 
different  margin  of  safety,  on  the  basis 
of  reliable  data,  will  be  safe  for  infants 
and  children.  Retention,  reduction,  or 
removal  of  the  ten-fold  safety  factor  is 
based  on  a  weight-of-evidenoe 
evaluation  of  aU  applicable  data. 
Through  the  Reregistration  Eligibility 
Decision  (RED)  process.  EPA  has 
determined  that  each  of  the  amended 
tolerances  meet  the  safety  standards 
under  FQPA  for  each  of  the  following 
active  ingredients.  This  safety  finding 
determination  is  found  in  detail  in  the 
RED  for  the  active  ingredient  Each  RED 
concerning  an  active  ingredient  is 
publically  available  as  described  in  Unit 
VI  of  this  proposed  rule  and  by 
contacting  the  Pesticide  Docket.  Public 
Information  and  Records  Integrity 
Branch.  Information  Resources  and 
S«vices<7502C).  Office  of  Pesticide 
Programs  [OPP).  U.S.  EPA.  Washingtoor- 
DC  20460.  telephone  703-305-5805. 

4-Amino-6(l .  1  -dimethylethylh-3- 

(meth^thiohlJ.4-triazin-5(4H)-one 

[MetribuzinJ 

The  tolerance  for  lentils,  vine  hay  in 
40  CFR  180.332  is  being  proposed  for 
revocation.  Lentils,  vine  hay  is  no 
-  longer  considered  a  significant  livestod: 
feed  commodity.  Contrary  to  the  RED.  a 
registered  use  now  exists  for  sweet  com. 
as  conveyed  by  EPA  in  a  letter  to  the 
Bayer  Corporation  as  of  August.  1997. 
Therefore,  the  tolerance  for  com.  fresh 
(inc.  sweet  K  •*■  CWHR)  will  not  be 
revoked.  Tolerances  for  both  barley,  hay 
and  wheat,  hay  are  proposed  to  be 
established  at  7  ppm.  Tolerances  for 
both  asparagus  and  soybeans  should  be 
increased  from  0.05  to  0.1  'and  from  0.1 
to  0.3  ppm,  respectively.  The  tolerance 
for  peas,  vine  hay  is  proposed  to  be 
increased  from  0.05  to  4  ppm  (along 
with  a  proposed  terminology  revision  to 
peas,  field,  hay);  and  the  tolerance  for 
sugarcane  molasses  was  listed 
incorrectly  as  0.3  ppm.  it  should  be 
revised  to  reflect  the  correct  tolerance  of 
2  ppm  (August  24,  1978,  43  FR  35915). 
along  with  a  proposed  terminology 
revision  to  sugarcane,  molasses.  Other 
terminology  changes  are  given  in  the 
regulatory  text. 

Dichlobenil 

The  tolerances  listed  under  40  CFR 
180.231  are  for  the  combined  negligible 
residues  of  the  herbicide  dichlobenil 
(2.6-dichlorobenzonitrile)  and  its 
metabolite  2.6-dichlorobenzoic  acid 
(2.6-DCBA).  The  Agency  has  determined 
that  the  metabolite  2.6- 
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Dichlorobenzamide  (BAM)  should  be 
added  to  the  tolerance  expression  and 
the  metabolite  2.6-E)CBA  should  be 
deleted  from  the  tolerance  expression. 
Tolerances  for  almond  hulls:  avocados; 
citrus:  figs:  and  mangoes  in  40  CFR 
180.231  are  being  proposed  for 
revocation  because  no  registered  uses 
exist.  The  tolerance  for  nuts  in  40  CFR 
180.231  is  proposed  for  revocation  and 
a  tolerance  for  fdberts  is  being  proposed 
to  be  established  at  0.1  parts  per 
million,  since  the  use  of  dichlobenil  on 
all  other  nuts  has  been  canceled.  Based 
upon  the  available  residue  data  and  to 
reflect  the  combined  residues  of 
dichlobenil  and  BAM,  tolerances  for 
apples  and  (tears  should  be  increased 
from  0.15  to  0.5  ppm.  and  tolerances  for 
blackberries,  cranberries,  and 
raspberries  should  be  decreased  from 
0.15  to  0.10  ppm. 

Diphenylamine 

This  notice  proposes  to  establish 
tolerances  of  0.01  ppm  for  residues  in 
milk  and  meat,  fat.  and  mbyp  (excluding 
liver)  of  cattle,  goats,  horses,  and  sheep. 
Separate  tolerances  are  proposed  to  be 
established  at  0.1  ppm  for  residues  of 
diphenylamine  in  liver  of  cattle,  goats, 
horses,  and  sheep.  A  tolerance  of  30 
ppm  is  proposed  to  be  established  for 
diphenylamine  residues  in  wet  apple 
pomace.  Also,  this  notice  proposes  to 
increase  milk  and  meat  tolerances  for 
diphenylamine  residues  from  0  to  0.01 
ppm  based  on  adequate  ruminant  data. 
Terminology  changes  are  given  in  the 
regulatory  text. 

O-Ethyl  0-l4-(methylthio)  phenyl)  S- 
pmpyl  phosphorodithioate  ISulprofos] 

The  tolerance  for  cottonseed  oil  in  40 
CFR  185.3000  is  being  proposed  for 
revocation  because  the  registrant 
voluntarily  canceled  its  registered  use. 

Pendimethalin 

The  tolerance  for  peanut,  forage  in  40 
CFR  180.361(a)  is  being  proposed  for 
revocation  because  it  is  no  longer 
considered  a  significant  livestock  feed 
commodity:  therefore,  a  tolerance  is  not 
necessary.  This  notice  proposes  to 
establish  a  tolerance  of  0.1  ppm  for 
residues  in  or  on  rice,  straw:  and  to  raise 
the  tolerance  on  rice  grain  from  0.05  to 
0.1  ppm  based  on  available  field  trial 
data  and  to  reflect  the  analytical 
method's  limit  of  quantitation  for  the 
combined  residues  of  pendimethalin 
and  its  regulated  metabolite.  EPA  also 
proposes  to  combine  the  tolerance  for 
garlic,  listed  under  180.361(c) 
Tolerances  with  regional  registrations, 
with  tolerances  180.361(a),  which  lists 
tolerances  for  registrations  without 


regional  restriction,  since  EPA  has  data 
that  supports  a  national  registration  and 
tolerance  for  garlic  at  the  same  level  (0.1 
ppm).  Terminology  changes  are  given  in 
the  regulatory  text. 

Terbacil 

Tolerances  for  pears:  pecans;  sainfoin, 
forage:  and  sainfoin  hay  in  40  CFR 
180.209(a)  are  being  proposed  for 
revocation  because  no  registered  uses 
exist.  Tolerances  for  cattle,  fat;  cattle, 
mybp:  cattle,  meat:  goats,  fat:  goats, 
mbyp:  goats,  meat:  hogs,  fat:  hogs, 
mbyp;  hogs,  meat:  horses,  fat:  horses, 
mbyp:  horses,  meat:  milk,  fat:  sheep,  fat: 
sheep,  mbyp:  and  sheep,  meat  in  40  CFR 
180.209(a)  are  being  proposed  for 
revocation  because  there  is  no 
reasonable  expectation  of  finite  terbacil 
residues  in  animal  commodities  since 
available  data  support  the  establishment 
of  lower  alfalfa  tolerances  [40  CFR 
180.6(a)(3)].  For  further  information, 
consult  the  RED  for  Terbacil.  EPA  is 
proposing  that  the  tolerance  expressions 
be  unified  to  include  terbacil  (3-tert- 
butyI-5-chloro-6-methyluracil)  and  its 
metabolites  (3-tert-butyl-5-chloro-6- 
hydroxymethyl-uracill,  |6-chloro-2,3- 
dihydro-7-hydroxymethyl  3,3-dimethyl- 
5H-oxazolo  (3,2-a)  pyrimidin-5-one], 
and  (6-chloro-2,3-dihydro-3,3,7- 
trimethyl-5H-oxazolo  (3,2-a)  pyrimidin- 
5-one|,  calculated  as  terbacil.  In 
accordance,  40  CFR  180.209  sections 
(a)(1)  and  (a)(2)  should  be  combined.  To 
reflect  the  combined  limit  of  detection 
for  terbacil  and  its  three  regulated 
metabolites,  this  document  proposes  to 
raise  the  tolerances  for  terbacil  residues 
in  or  on  peaches  from  0.1  to  0.2  ppm. 
blueberries  from  0.1  to  0.2  ppm,  and 
caneberries  ht)m  0.1  to  0.2  ppm.  Based 
upon  available  residue  data,  tolerances 
should  be  increased  for  apples  from  0.1 
to  0.3  ppm,  asparagus  from  0.2  to  0.4 
ppm,  and  sugarcane  from  0.1  to  0.4 
ppm:  however,  tolerances  should  be 
decreased  for  alfalfa,  forage:  from  5.0  to 
1.0  ppm,  and  alfalfa,  hay:  from  5.0  to  2.0 
ppm. 

DC.  When  do  these  actions  become 
effective? 

EPA  proposes  that  these  actions 
become  effective  90  days  following 
publication  of  a  final  rule  in  the  Federal 
Register.  EPA  has  delayed  the 
effectiveness  of  these  revocations  for  90 
days  following  publication  of  a  final 
rule  to  ensure  that  all  affected  parties 
receive  notice  of  EPA  s  action.  For  this 
particular  proposed  rule,  the  actions 
will  affect  uses  which  have  been 
canceled  for  more  than  a  year.  This 
should  ensure  that  commodities  have 
cleared  the  channels  of  trade.  If  you 


have  comments  regarding  existing 
stocks,  please  submit  comments  as 
described  in  Unit  IV  of  this  preamble. 

Any  commodities  listed  in  the 
regulatory  text  of  this  notice  that  are 
treated  with  the  pesticides  subject  to 
this  notice,  and  that  are  in  the  channels 
of  trade  following  the  tolerance 
revocations,  shall  be  subject  to  FFDCA 
section  408(1)(5),  as  established  by 
FQPA.  Under  this  section,  any  residue 
of  these  pesticides  in  or  on  such  food 
shall  not  render  the  food  adulterated  so 
long  as  it  is  shovtrn  to  the  satisfaction  of 
FDA  that.  (1)  the  residue  is  present  as 
the  result  of  an  application  or  use  of  the 
pesticide  at  a  time  and  in  a  manner  that 
was  lawful  under  FIFRA,  and  (2)  the 
residue  does  not  exceed  the  level  that 
was  authorized  at  the  time  of  the 
application  or  use  to  be  present  on  the 
food  under  a  tolerance  or  exemption 
from  tolerance.  Evidence  to  show  that 
food  was  lawfully  treated  may  include 
records  that  verify  the  dates  that  the 
pesticide  was  applied  to  such  food. 

X.  What  can  I  do  if  I  wish  the  Agency 
to  maintain  a  tolerance  that  the  Agency 
proposes  to  revoke? 

In  addition  to  submitting  comments 
in  response  to  this  notice,  you  may  also 
submit  an  objection.  EPA  subsequently 
issues  a  final  rule  after  considering  the 
comments  that  are  submitted  in 
response  to  this  notice.  If  you  fail  to  file 
an  objection  to  the  final  rule  within  the 
time  period  specified,  you  will  have 
waived  the  right  to  raise  any  issues 
resolved  in  the  final  rule.  After  the 
specified  time,  the  issues  resolved  in  the 
final  rule  cannot  be  raised  again  in  any 
subsequent  proceedings. 

This  proposal  provides  60  days  for 
any  interested  person  to  demonstrate  a 
need  for  retaining  a  tolerance,  if 
retention  of  the  tolerance  will  meet  the 
tolerance  standard  established  under 
FQPA.  If  EPA  receives  a  comment  to 
that  effect,  EPA  will  not  proceed  to 
revoke  the  tolerance  immediately. 
However,  EPA  will  take  steps  to  ensure 
the  submission  of  any  needed 
supporting  data  and  will  issue  an  order 
in  the  Federal  Register  under  FFDCA 
section  408(f)  if  needed.  The  order 
would  specify  the  data  needed,  the  time 
frames  for  its  submission,  and  would 
require  that  within  90  days  some  person 
or  persons  notify  EPA  that  they  will 
submit  the  data.  If  the  data  are  not 
submitted  as  required  in  the  order,  EPA 
will  take  appropriate  action  under 
FIFRA  or  FFDCA. 
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XI.  How  do  the  regulatory  assessment 
reqairsments  apply  to  thto  actioh? 

A.  ts  this  a  "significtmt  regulatory 
action"? 

No.  Under  Executive  Order  12866. 
entitled  Regulatory  Planning  and 
Review  (58  FR  51735.  October  4, 1993). 
this  action  is  not  a  "significant 
regulatory  action."  The  Office  of 
Management  and  Budget  (OMB)  has 
determined  that  tolerance  actions,  in 
general,  are  not  "significant"  unless  the 
action  involves  the  revocation  of  a 
tolerance  that  may  result  in  a  substantial 
adverse  and  material  affiBCt  on  the 
economy.  In  addition,  this  action  is  not 
subject  to  Executive  Order  13045, 
entitled  Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks  (62  FR  19885.  April  23, 1997). 
because  this  action  is  not  an 
economically  significant  regulatory 
action  as  defined  by  Executive  Order 
12866.  Nonetheless,  environmental 
health  and  safety  risks  to  children  are 
considered  by  the  Agency  when 
determining  appropriate  tolerances. 
Under  FQPA.  EPA  is  required  to  apply 
an  additional  10-fold  safety  {actor  to  risk 
assessments  in  order  to  ensure  the 
protection  of  infants  and  children 
unless  reliable  data  supports  a  different 
safety  factor. 

B.  Does  this  action  contain  any 
reporting  or  recordkeeping 
requirements? 

No.  This  action  does  not  impose  any 
information  collection  requirements 
subject  to  OMB  review  or  approval 
pursuant  to  the  Paperwork  Reduction 
Act  (44  U.S.C.  3501  et  seq.). 

C.  Does  this  action  involve  any 
"unfunded  mandates"? 

No.  This  action  does  not  impose  any 
enforceable  duty,  or  contain  any 
"unfunded  mandates"  as  described  in 
Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (Pub.  L.  104-4). 

D.  Do  Executive  Orders  12875  and 
13084  require  EPA  to  consult  with 
States  and  Indian  Tribal  Governments 
prior  to  takine  the  action  in  this  notice? 

No.  Under  Executive  Order  12875. 
entitled  Enhancing  the 
Intergovernmental  Partnership  (58  FR 
58093,  October  28. 1993).  EPA  may  not 
issue  a  regulation  that  is  not  required  by 
statute  and  that  creates  a  mandate  upon 
a  State,  local  or  tribal  government, 
unless  the  Federal  government  provides 
the  funds  necessary  to  pay  the  direct 
compliance  costs  incurred  by  those 
governments.  If  the  mandate  is 
unfunded.  EPA  must  provide  to  the  - 
Office  of  Management  and  Budget 


(OMB)  a  description  of  the  extent  of 
EPA's  prior  consultation  with 
representatives  of  affected  State,  local 
and  tribal  governments,  the  nature  of 
their  concerns,  copies  of  any  written 
communications  from  the  governments, 
and  a  statement  supporting  the  need  to 
issue  the  regulation.  In  addition. 
Executive  Order  12875  requires  EPA  to 
develop  an  effective  process  permitting 
elected  officials  and  other 
representatives  of  State,  local  and  tribal 
governments  "to  provide  meaningful 
and  timely  input  in  the  development  of 
regulatory  proposals  containing 
simificant  unfimded  mandates." 

Today's  proposed  rule  does  not  create 
an  unfunded  federal  mandate  on  State, 
local  or  tribal  governments.  The  rule 
does  not  impose  any  enforceable  duties 
on  these  entities.  Accordingly,  the 
requirements  of  section  1(a)  of 
Executive  Order  12875  do  not  apply  to 
this  proposed  rule. 

Under  Executive  Order  13084, 
entitled  Consultation  and  Coordination 
with  Indian  Tribal  Govemmen  (63  FR 
27655,  May  19,1998),  EPA  may  not 
issue  a  regulation  that  is  not  required  by 
statute,  that  significantly  or  uniquely 
affects  the  communities  of  Indian  tribal 
governments,  and  that  imposes 
substantial  direct  compliance  costs  on 
those  communities,  unless  the  Federal 
government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  the  tribal 
governments.  If  the  mandate  is 
unfunded,  EPA  must  provide  OMB.  in 
a  separately  identified  section  of  the 
preamble  to  the  rule,  a  description  of 
the  extent  of  EPA's  prior  consultation 
with  representatives  of  affected  tribal 
governments,  a  summary  of  the  nature 
of  their  concerns,  and  a  statement 
supporting  the  need  to  issue  the 
regulation.  In  addition.  Executive  Order 
13084  requires  EPA  to  develop  an 
effective  process  permitting  elected  and 
other  representatives  of  Indian  tribal 
governments  "to  provide  meaningful 
and  timely  input  in  the  development  of 
regulatory  policies  on  matters  that 
significantly  or  uniquely  affect  their 
communities." 

Today's  proposed  rule  does  not 
significantly  or  uniquely  affect  the 
communities  of  Indian  tribal 
governments.  This  action  does  not 
involve  or  impose  any  requirements  that 
affect  Indian  "Tribes.  Accordingly,  the 
requirements  of  section  3(b)  of 
Executive  Order  13084  do  not  apply  to 
this  proposed  rule. 

E.  Does  this  action  involve  any 
environmental  justice  issues? 

No.  This  action  is  not  expected  to 
have  any  potential  impacts  on 


minorities  and  low  income 
communities.  Special  consideration  of 
environmental  justice  issues  is  not 
required  under  Executive  Order  12898, 
entitled  Federal  Actions  to  Address 
Environmental  Justice  in  Wnority 
Populations  and  Low-Income 
Populations  (59  FR  7629.  February  16. 
1994). 

F.  Does  this  action  have  a  potentially 
significant  impact  on  a  substantial 
nun^>er  of  small  entities? 

No.  Pursuant  td  section  605(b)  of  the 
Regulatory  Flexibility  Act  (5  U.S.C  601 
et  seq.).  the  Agency  hereby  certifies  that 
tolerance  actions,  including  these 
specific  tolerance  acti(His.  will  not  result 
in  a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Because  similar  tolerance  actions  are 
expected  to  have  the  same  general 
imf>act  from  chemical  to  chemical,  this 
certification  is  applicable  to  all 
tolerance  actions.  Unless  a  particular 
tolerance  action  is  expected  to  have 
impacts  different  than  those  used  for  the 
analysis,  this  determination  will  also 
serve  as  a  "generic"  certification  for  the 
promulgation  of  any  pesticide  tolerance 
action,  and  EPA  «vill  incorporate  it  by 
reference  in  future  individual  tolerance 
actions.  This  "generic"  certification  (46 
FR  24950.  May  4,  1981)  and  the 
rationale  presented  below  has  heea 
provided  to  the  Chief  Counsel  for 
Advocacy  of  the  Small  Business 
Administration.  Technical  changes  such 
as  changing  the  individual  commodity 
name  or  crop  group  definition  will  have 
no  impact  on  the  crop  itself  or  residue 
requirements.  Therefore,  I  certify  that 
these  types  of  administrative  changes 
will  not  have  an  economic  impact  or 
cause  significant  adverse  effects  on  a 
substantial  number  of  small  entities. 

EPA  has  determined  that  the 
revocation  of  a  tolerance  after  the  use  of 
the  pesticide  becomes  illegal  in  this 
country,  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities,  because  such  revocations  do 
not  have  a  significant  impact  on  affected 
entities  in  general,  regardless  of  the  size 
of  the  entity.  Since  small  entities  are  not 
disproportionally  impacted.  EPA 
considered  the  impacts  on  domestic 
growers  and  domestic  importers  of  food 
products  that  could  tie  affected  by  the 
revocation  of  the  tolerance. 

In  the  case  of  domestically  grown 
food,  the  tolerances  revoked  by  this 
notice  will  have  no  economic  impact. 
Since  the  uses  are  no  longer  registered, 
uses  have  already  been  deleted  from  the 
pesticide  product  labels.  U.S.  growers 
may  no  longer  purchase  the  pesticides 
in  question  for  use  on  such  crops  and 
EPA  believes  that  no  existing  stocks 
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remain  of  the  pesticides  in  question 
labeled  for  the  deleted  uses.  In  these 
circumstances,  revoking  the  tolerances 
after  deletion  of  the  uses  should  have  no 
impact  on  food  grown  in  the  United 
States.  However,  food  legally  treated 
under  FIFRA  before  the  use  deletions 
occurred  will  not  be  considered 
adulterated  if  the  residue  level  complies 
with  the  tolerance  in  effect  at  the  time 
of  treatment  (see  FFDCA  section 
408(11(5)1. 

Revocation  may  have  an  effect  on 
domestic  importers  of  foreign-grown 
food  to  the  extent  their  foreign  suppliers 
use  pesticides  in  ways  that  result  in 
residues  no  longer  allowed  in  the 
United  States.  If  foreign  growers  use  a 
pesticide  on  crops  for  which  there  is  no 
tolerance  or  exemption  from  the 
requirement  of  a  tolerance,  the  food  they 
grow  will  be  considered  adulterated  and 
subject  to  detention  and  regulatory 
action  if  residues  of  the  pesticide  are 
found  in  or  on  the  food  when  offered  for 
import  or  imported  into  the  United 
States.  Nevertheless,  the  effect  on  U.S. 
importers  is  expected  to  be  minimal 

Trdless  of  their  size, 
the  absence  of  extraordinary 
circumstances,  the  revocation  of  a 
particular  tolerance  is  unlikely  to  have 
a  significant  impact  on  the  price  of  a 
commodity  on  the  international  market. 
Transaction  costs  may  occur  as  a  result 
of  having  to  find  alternative  suppliers  of 
food  untreated  with  pesticides  for 
which  tolerances  were  revoked. 
Affected  importers,  however,  would 
have  the  options  of  finding  other 
suppliers  in  the  same  country  or  in 
other  countries,  or  inducing  the  same 
supplier  to  switch  to  alternative  pest 
controls.  Given  the  existence  of  these 
joptions,  EPA  expects  any  price 
increases  or  transaction  costs  resulting 
from  revocations  to  be  minor.  Given  the 
overall  minimal  impact  anticipated, 
revocations  are  not  expected  to  have  a 
significant  impact  on  those  affected, 
including  small  entities. 

As  to  the  pesticide  uses  involved  in 
this  action,  EPA  has  reviewed  its  ^ 

available  data  on  imported  food  and 
foreign  pesticide  usage  and  concludes 
that  there  is  a  reasonable  international 
supply  of  food  not  treated  with  the 
pesticides  having  tolerances  that  are 
proposed  for  revocation,  generally 
within  the  same  countries  from  which 
the  relevant  commodities  are  currently 
imported. 

G.  Does  this  action  involve  technical 
standards? 

No.  This  tolerance  action  does  not 
involve  any  technical  standards  that 
would  require  Agency  consideration  of 
voluntary  consensus  standards  pursuant 


to  section  12(d)  of  the  National 
Technology  Transfer  and  Advancement 
Act  of  1995  (NTTAA).  Pub.  L.  104-113, 
Section  12(d)  (15  U.S.C.  272  note). 
Section  12(d)  directs  EPA  to  use 
voluntary  consensus  standards  in  its 
regulatory  activities  unless  to  do  so 
would  be  inconsistent  with  applicable 
law  or  otherwise  impractical.  Voluntary 
consensus  standards  are  technical 
standards  (e.g.,  materials  specifications, 
test  methods,  sampling  procedures, 
business  practices,  etc.)  that  are 
developed  or  adopted  by  voluntary 
consensus  standards  bodies.  The 
NTTAA  requires  EPA  to  provide 
Congress,  through  OMB,  explanations 
when  the  Agency  decides  not  to  use 
available  and  applicable  voluntary 
consensus  standards.  EPA  invites  public 
comment  on  this  conclusion. 

H.  Are  there  any  international  trade 
issues  raised  by  this  action? 

EPA  is  working  to  ensure  that  the  U.S. 
tolerance  reassessment  program  under 
FQPA  does  not  disrupt  international 
trade.  EPA  considere  Codex  Maximum 
Residue  Limits  (MRLs)  in  setting  U.S. 
tolerances  and  in  reassessing  them. 
MRLs  are  established  by  the  Codex 
Committee  on  Pesticide  Residues,  a 
committee  within  the  Codex 
Alimentarius  Commission,  an 
international  organization  formed  to 
promote  the  coordination  of 
international  food  standards.  When 
possible,  EPA  seeks  to  harmonize  U.S. 
tolerances  with  Codex  MRLs.  EPA  may 
establish  a  tolerance  that  is  differeat 
fiom  a  Codex  MRL.  however  FFDCA 
section  408(b)(4)  requires  that  EPA 
explain  in  a  Federal  Register  notice  the 
reasons  for  departing  from  the  Codex 
level.  EPA's  effort  to  harmonize  with 
Codex  MRLs  is  summariaed  in  the 
tolerance  reassessment  section  of 
individual  REE>s.  The  U.S.  EPA  is 
developing  a  guidance  concemitig 
submissions  for  import  tolerance 
support.  This  guidance  will  be  made 
available  to  interested  stakeholders. 

/.  Is  this  action  subject  to  review  under 
the  Congressional  Review  Act? 

No.  This  action  is  not  a  final  rule. 
Under  5  U.S.C.  801(a)(1)(A)  of  the 
Administrative  Procedure  Act  (APA)  as 
amended  by  the  Small  Business 
Regulatory  Enforcement  Fairness  Act  of 
1996  (Title  II  of  Pub.  L  104-121, 110 
Stat.  847),  only  final  rules  must  be 
submitted  to  the  U.S.  Senate,  the  U.S. 
House  of  Representatives,  and  the 
Comptroller  General  of  the  United 
States  prior  to  pubUcation  in  the 
Federal  Register. 


List  of  Subjects 

40  CFR  Part  180 

Environmental  protection. 
Administrative  practice  and  procedure. . 
Agricultural  commodities.  Pesticides 
and  pests.  Reporting  and  record  keeping 
requirements. 

40  CFR  Part  185 

Environmental  protection.  Food 
additives,  Pesticides  and  pests. 

Dated:  September  28, 199S. 

MardaE.  MuHwy. 

Director.  Office  of  Pesticide  Programs. 

Therefore,  it  is  proposed  that  40  CFR 
parts  180  and  185  be  amended  to  read 
as  follows: 

PART  IWMAMENDEPI 

1.  In  part  180: 

a.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  346a  and  371. 

b.  Section  180.190  is  revised  to  read 
as  follows: 

{180.190    DIpnenywiMne!  tolefsncee  for 


(a)  General.  Tolerances  for  residues  of 
the  plant  regulator  diphenylamine  are 
established  in  or  on  the  following 
commodities:  -^ 


Commodity 


Apple,  pomace,  wet  

Apples  from  preharvest  or 
postharvest  use  (includ- 
ing use  of  impregnated 
wraps). 

Cattle,  fat 

Cattle,  liver 

Cattle,  mbyp  (excluding 
Kver). 

Cattle,  meat 

Goat,  fat 

Goat.  Nver 

Goat,  mbyp  (exdudeig 
Nver). 

Goat,  moat 

Horse,  fat  

Horse,  liver 

Horse,  mbyp  (excluding 
Nver). 

Horse,  meat  

Mittc 

Sheep,  fat 

Sheep,  Nver 

Sheep.  mt>yp  (exdudmg 
Nver). 

Sheep.  meM 


Parts  per  miNien 


30 
10 


0.01 

0.1 

0.01 

0.01 
0.01 
0.1 
0.01 

O01 
0.01 
0.1 
0.01 

0.01 

0.01 

0.01 

0.1 

0.01 

0.01 


(b)  Section  18  emergency  exemptions. 
(Reserved) 

(c)  Tolerances  with  reponal 
reaistrations.  [ReservadI 

(d)  Indirect  or  inadvertent  residues. 
[Reserved] 
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c.  In  §  180.209,  by  alphabeticaly 
adding  the  entries  in  the  table  in 
paragraph  (a)(1)  to  the  table  in 
paragraph  (a)(2),  by  removing  paragraph 
(a)(1),  by  redesignating  paragraph  (a)(2) 
as  paragraph  (a),  and  revising  newly 
designated  paragraph  (a)  to  read  as 
follows: 

1180.209    TertMcH;  toleranoee  for 


(a)  General.  Tolerances  are 
established  for  combined  residues  of  the 
herbicide  terbacil  (3-tert-butyl-5-chloro- 
6-methyluracil)  and  its  metabolites  (3- 
tert-butyl-5-chloro-6- 
hydroxymethyluracil],  (6-chloro-2,3- 
dihydro-7-hydroxymethyl  3,3-dimethyl- 
5H-oxazolo  {3,2-a)  pyrimidin-5-onel. 
and  (6-chloro-2,3-dihydro-3,3,7- 
trimethyl-5H-oxazolo  (3,2-a)  pyrimidin- 
5-onel,  calculated  as  terbacil,  in  or  on 
raw  agricultural  commodities  as 
follows: 


Commodity 

Parts  per  million 

Alfalfa  forage 

1.0 

Alfalfa,  hav 

2.0 

Apple 

Asparagus 

Bluet>erry 

Canet>erry  (t>lackt)erry, 
boysenberry,  dewberry, 
loganberry,  raspt>erry, 
and  youngberry,  and  va- 
rieties and/or  hybrids  of 
these). 

Citrus  fruits 

0.3 
0.4 
02 
02 

0.1 

Mint  hay  (peppermint  and 
spearmint). 

Peach  

Strawberry 

Sugarcane 

2.0 

0.2 
01 
0.4 

d.  Section  180.231  is  revised  to  read 
as  follows: 


f  180.231    DicMobenN; 


for 


(a)  General.  Tolerances  are  established 
for  the  combined  residues  of  the 
herbicide  dichlobenil  (2,6- 
dichlorobenzonitrile)  and  its  metabolite 
2,6-dichlorobenzamide  in  or  on  the 
following  raw  agricultural  commodities: 


Commodity 

Parts  per  miWon 

BlMkt>erry  

Blueberry  ...„ „ 

Crant)erry 

Filbert 

Grape 

vOBi  ■■■•••*•»••■■•■■■■■•••■■••••••>■•• 

0.5 

0.1 

0.15 

0.1 

0.1 

0.15 

0.5 

Commodity 

Parts  per  million 

Raspberry 

Stone  fruits  orouo  

0.1 
0.15 

(b)  Section  18  emergency  exemptions. 
[Reserved] 

(c)  Tolerances  with  regional 
registration.  [Reserved] 

(d)  Indirect  or  inadvertent  residues. 
[Reserved] 

e.  In  §  180.332,  paragraph  (a)  the  table 
is  revised  to  read  as  follows: 

S  180.332    4-Amino-«-<1.1-difnethyletttyf>-3- 
(methyilMo)-1  A4-triazin-5<4H)-one; 
toleranees  for  residues. 

(a)  •  •  • 


Commodity 

Alfalfa,  green 

Alfalfa,  fiay 

Asparagus 

Barley,  grain 

Barley,  hay 

Barley,  miied  fractions 

(exceept  flour). 

Bailey,  straw  

Carrots  „. 

Cattle,  fat 

Cattle,  mt>yp 

Cattle,  meat 

Com.  field,  stover 

Com,  field,  forage  

Com,  fresh  (inc.  sweet 

K+CWHR). 
Com,  grain  (inc.  popcorn) 

Eggs  ....- 

Goats,  fat  

Goats,  mt>yp — 

Goats,  meat 

Grass,  forage  ~... 

Grass,  hay 

Hogs,  fat 

Hogs,  mtjyp 

Hogs,  meet  „ 

Horses,  fat 

Horses,  mt>yp 

Horses,  meat 

Lentil 

Peas,  field,  hay  

Pea,  field,  vine „ 

Pea,  seed 

Pea.  succulent  

PotMo,  processed  potato 
«vaste. 

Potatoes 

Poultry,  fat 

PouNry,  mt>yp 

Poultry,  meat 

Sainfoin,  forage ^. 

Sainfoin,  hay  _ 

Sheep,  fat 

Sheepi  mbyp 

Sheep,  meat 

SoytMan,  seed 

Soyt)eans.  forage 


Parts  per  miNion 


2 

7 

0.1 

0.75 

7 
3 

1 

0.3 

0.7 

0.7 

0.7 

0.1 

0.1 

0.05 

0.05 

0.01 

0.7 

0.7 

0.7 

2 

7 

0.7 

0.7 

0.7 

0.7 

0.7 

0.7 

05 

0.05 

4 

0.5 

0.05 

0.1 

3 

0.6 

0.7 

0.7 

0.7 

2 

7 

0.7 

0.7 

0.7 

0.3 

4 


Commodity 

Parts  per  million 

Soyt>eans,  twy 

4 

Sugarcane 

Sugarcar>e,  molasses  

Tomatoes  „ 

Wheat,  forage  

Wheat,  hay 

Wheat,  grain -„ 

Wheat.  miHed  fractions 

(except  flour). 
Wheat,  straw 

0.1 

2 

0.1 

2 

7 

0.75 

3 

1 

f.  In  §  180.361,  paragraph  (a),  the  table 
is  revised  to  read  as  follows: 


§180.361    PendlniethaNn; 


for 


la)  •  •  • 


Commodity 

Bean,  succulent  and  bean, 
seed. 

Beans,  forage 

Beans,  hay 

Com,  *eW,  stover „. 

Com.  forage  

Com.  sweet  (K-fCWHR)  ... 

Com,  ield,  grain  

Com,  pop,  grain 

Cotton.  uiKlelinted  seed  .... 

Onions,  dry  tMj|> 

r*eanuts „ 

Peanut,  hay 

Peas  (except  field  peas)  ... 

Potatoes _...«„ 

Rice,  grain 

Rice,  straw  

Sorghum.  stQver 

Sorghum,  forage  

Sorgfium.  grain  

Soyt)eans _ 

Soyt>eans.  forage 

Soyt>eans,  hay 

Sugarcane 

Sunflower, 


Parts  per  mtton 


0.1 

0.1 
0.1 
0.1 
0.1 
0.1 
0.1 
0.1 
01 
0.1 
0.1 
01 
0.1 
0.1 
0.1 
0.1 
0.1 
0.1 
0.1 
0.1 
0.1 
0.1 
0.1 
0.1 


g.  In  §  180.361,  paragraph  (c),  the 
entry  for  "garlic"  is  alphabetically 
added  to  the  table  in  paragraph  (a). 

PART  185—  [AMENDED] 

2.  In  part  185: 

a.  The  authority  citation  for  part  185 
continues  to  read  as  follows: 

AadMrity:  21  U.S.C  348. 

§186.3000    [Remowed] 

b.  By  removing  §  185.3000. 

(FR  Doc  9S-27707  Filed  10-15-98:  8:45  ua\ 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmoapharfc 
Adniiniatfation 

50CFRPart630 


p.D.  1007  MO] 

North  and  South  Atlantic  Swufilfiah 
rianeryi  nsnc  meaiings 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS).  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTKM:  Notice  of  public  meetings. 


:  The  Highly  Migratory  Species 
Management  Division  of  the  National 
Marine  Fisheries  Service  announces  the 
schedule  of  public  meetings  to  receive 
comments  on  the  Atlantic  swordfish 
import  baji  proposed  rule  published 
October  13, 1998. 


DATES:  See  aUfPL— ITAHY  WFORMATION 
for  dates  of  the  meetings. 
AOORnSES:  See  aUPnaMNTARY 
INFORMATION  for  locations  of  the 
meetings.  Written  comments  on  the 
proposed  rule  can  be  submitted  to 
Rebecca  Lent,  NMFS,  1315  East-West 
Highway,  Silver  Spring,  MD  20910,  fax: 
(310)  713-1917. 

FOR  FURTHet  WFORMATION  OONTACT:  Jill 
Stevenson,  301-713-2347. 

8UPPLBMNTARY  ■POWM^WIOIl:  The 
schedules  aad  locations  of  the  meetings 
are  as  follows: 

1.  Monday,  October  38, 1998,  7  to  10 
p.m.  —  Ramada  hm  at  Knuiedy  Airport, 
Jamaica,  NY  11430; 

2.  Monday,  November  16, 1998,  7  to 
10  p.m.  —  Sheraton  Biscayne  Bay,  495 
Brickell  Ave..  Miami,  FL  33131; 

3.  Wednesday,  November  18, 1998.  7 
to  10  p.m.  —  Holiday  faui  Boston 
Airpovt,  225  McClellaa  Highway, 
Bo8tOB.^MA  02128: 


4.  Thursday,  November  19, 1998, 1  to 
4  p.m.  —  Glen  M.  Anderson  Federal 
Building,  501  W.  Ocean  Blvd..  Long 
Beach,  CA  90802; 

5.  Monday  November  23. 1998,  4  to  7 
p.m.  —  Doubletree  Hotri,  18740  Pacific 
Highway  South.  Seottle,  WA. 

The  proposed  rule  ban*  the  import  of 
undersized  Atlantic  swoidfisk  (less  than 
33  lb  (15  kg)  dreaaed  wei^t),  extends 
dealer  permitting  and  reporting 
requirements  to  swordftsh  importers, 
and  establishes  a  Certificate  of 
Eligibility  progreat  te  aid  in  traclung 
irai>orts.  Copies  of  tlM  peopoaed  rule 
aad  supporting  docuaiants  caa  be 
obtained  from  Rebecca  Lent  (i 
). 


Dated:  October  9,  IMS. 

CI 


Acting  Director,  Office  ofSmetmnaNe 
Fisheries,  Netional  Mari$te  Fisheries  Service. 

tn.  Doc.  ee-27sis  nied  le-is-es;  2:48  pa] 
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Ffldarall 

VoL  63,  No.  200 

Friday,  October  16.  1998 


This  section  of  the  FEDERAL  REGISTER 
contains  documents  other  than  mles  or 
proposed  rules  that  are  applicat)ie  to  ttie 
public.  Notices  of  hearings  and  investigations, 
committee  meetings,  agency  decisions  and 
rulings,  delegations  of  authority,  filing  of 
petitions  and  applications  arvl  agency 
statements  of  organization  and  functions  are 
examples  of  documents  appearing  in  ttiis 
section. 


DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

[Docket  No.  98-041-2] 

Secretary's  Advisory  Committee  on 
Foreign  Animal  and  Poultry  Diseasee 

AQENCY:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 

ACTION:  Notice  of  intent. 

summary:  We  are  giving  notice  that  the 
Secretary  of  Agriculture  intends  to 
reestablish  the  Secretary's  Advisory 
Committee  on  Foreign  Animal  and 
Poultry  Diseases  for  a  2-year  period.  The 
Secretary  of  Agriculture  has  detennined 
that  the  Committee  is  necessary  and  in 
the  public  interest. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Joe  Annelli,  Chief  Staff  Veterinarian, 
Emergency  Programs,  Veterinary 
Services,  APHIS.  4700  River  Road  Unit 
41,  Riverdale,  MD  20737-1231,  (301) 
734-8073. 

SUPPI.EMENTARY  INFORMATION:  The 
purpose  of  the  Secretary's  Advisory 
Committee  on  Foreign  Animal  and 
Poultry  Diseases  is  to  advise  the 
Secretary  of  Agriculture  regarding 
program  operations  and  measures  to 
suppress,  control,  or  eradicate  an 
outbreak  of  foot-and-mouth  disease,  or 
other  destructive  foreign  animal  or 
poultry  diseases,  in  the  event  these 
diseases  should  enter  the  United  States. 
The  Committee  also  advises  the 
Secretary  of  Agriculture  of  means  to 
prevent  these  diseases. 

Done  in  Washington,  DC,  this  9th  day  of 
October  1998. 
Raba  Pittman  E\  ans. 

Acting  Deputy  Assistant  Secretary  for 

Administration. 

[FR  Doc.  98-27827  Filed  10-15-98;  8:45  am) 
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DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  inspection 
Service 

podtet  No.  96-088-1] 

Monsanto  Co.;  Receipt  of  Petition  lor 
Detennlnation  of  Nonregulated  Status 
for  Canola  Genetically  Engineered  for 
Giyphosate  Hert>icide  Tolerance 

AGENCY:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
ACTION:  Notice. 

SUMMARY:  We  are  advising  the  public 
that  the  Animal  and  Plant  Health 
Inspection  Service  has  received  a 
petition  from  Monsanto  Company 
seeking  a  determination  of  nonregulated 
status  for  a  canola  line  designated  as 
RT73,  which  has  been  genetically 
engineered  for  tolerance  to  the  herbicide 
giyphosate.  The  petition  has  been 
submitted  in  accordance  with  our 
regulations  concerning  the  introduction 
of  certain  genetically  engineered 
organisms  and  products.  In  accordance 
with  those  regulations,  we  are  soliciting 
public  comments  on  whether  this 
canola  line  presents  a  plant  pest  risk. 
DATES:  Written  comments  must  be 
received  on  or  before  E)ecember  15. 
1998. 

ADDRESSES:  Please  send  an  original  and 
three  copies  of  your  comments  to 
Docket  No.  98-089-1.  Regulatory 
Analysis  and  Development.  PPD, 
APHIS.  Suite  3C03,  4700  River  Road 
Unit  118.  Riverdale,  MD  20737-1238. 
Please  state  that  your  comments  refer  to 
Docket  No.  98-089-1.  A  copy  of  the 
petition  and  any  comments  received 
may  be  ins])ected  at  USDA,  room  1141, 
South  Building,  14th  Street  and 
Independence  Avenue  SW., 
Washington,  E)C,  between  8  a.m.  and 
4:30  p.m.,  Monday  through  Friday, 
except  holidays.  Persons  wishing  access 
to  that  room  to  inspect  the  petition  or 
comments  are  asked  to  call  in  advance 
of  visiting  at  (202)  690-2817  to  facilitate 
entry  into  the  reading  room. 
FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Subhash  Gupta,  Biotechnology  and 
Biological  Analysis.  PPQ.  APHIS.  Suite 
4C46.  4700  River  Road  Unit  133. 
Riverdale.  MD  20737-1236;  (301)  734- 
8761.  To  obtain  a  copy  of  the  petition, 
contact  Ms.  Kay  Peterson  at  (301)  734- 
4885;  e-mail:  Kay.Petersondusda.gov. 


SUPPLBKNTARY  MFORMATKM:  The 
regulations  in  7  CFR  part  340. 
"Introduction  of  Organisms  and 
Products  Altered  or  Produced  Through 
Genetic  Engineering  Which  Are  Plant 
Pests  or  Which  There  Is  Reason  to 
BeUeve  Are  Plant  Pests,"  regulate, 
among  other  things,  the  introduction 
(importation,  interstate  movement,  or 
release  into  the  environment)  of 
organisms  and  products  altered  or 
produced  through  genetic  engineering 
that  are  plant  pests  or  that  there  is 
reason  to  believe  are  plant  pests.  Such 
genetically  engineered  organisms  and 
products  are  considered  "regulated 
articles." 

The  regulations  in  §  340.6(a)  provide 
that  any  person  may  submit  a  petition 
to  the  Animal  and  Plant  Health 
Inspection  Service  (APHIS)  seeking  a 
determination  that  an  article  should  not 
be  regulated  under  7  CFR  part  340. 
Paragraphs  (b)  and  (c)  of  §  340.6 
descril>e  the  form  that  a  petition  for 
determination  of  nonregidated  status 
must  take  and  the  information  that  must 
be  included  in  the  petition. 

On  August  4, 1998.  APHIS  received  a 
petition  (APHIS  Petition  No.  98-216- 
Olp)  from  Monsanto  Company 
(Monsanto)  of  St.  Louis.  MO. 
(Monsanto)  requesting  a  determination 
of  nonregulated  status  under  7  CFR  part 
340  for  a  canola  (Brassica  napus  L.)  line 
designated  as  RT73,  which  has  been 
genetically  engineered  for  tolerance  to 
the  herbicide  giyphosate.  The  Monsanto 
petition  states  that  the  subject  canola 
line  should  not  be  regulated  by  APHIS 
because  it  does  not  present  a  plant  pest 
risk. 

As  described  in  the  petition,  canola 
line  RT73  has  been  genetically 
engineered  to  express  a  CP4  EPSPS  gene 
derived  from  Ag/robacterium  sp.  strain 
CP4.  and  a  gpx  gene  derived  bom 
Ochrobactrum  anthmpi  strain  LBAA. 
The  CP4  EPSPS  gene  encodes  a  5- 
enolpyruvylshikimate-3-phosphate 
synthase  (EPSPS)  protein,  and  the  gox 
gene  encodes  a  gl>'phosate 
oxidoreductase  (GOX)  protein.  The 
EPSPS  and  GOX  proteins  confer 
tolerance  to  the  herbicide  giyphosate. 
The  Agmbacterium  tumefaciens  method 
was  used  to  transfer  the  added  genes 
into  the  parental  canola  Westar  variety 
plants,  and  expression  of  the  added 
genes  is  controlled  in  part  by  gene 
sequences  derived  from  the  plant 
pathogen  figwort  mosaic  virus. 
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Canola  line  RT73  has  been  conaideied 
a  ragukled  article  under  the  regulations 
in  7  CFR  part  340  because  it  contains 
gene  sequences  from  plant  pathogens. 
The  subject  canola  line  has  been  field 
tested  since  1996  under  APHIS  permits. 
in  the  process  of  reviewing  the  permit 
appUcatioas  for  field  trials  of  tkis  canola 
line.  APHIS  determined  that  the  vectors 
and  other  elements  were  disarmed  and 
that  the  trials,  which  were  conducted 
undar  conditions  of  reproductive  and 
physical  containment  or  isolation, 
would  not  present  a  risk  of  plant  pest 
introduction  or  dissemination. 

In  the  Federal  Plant  Pest  Act,  as 
amended  (7  U.S.C.  ISOaa  et  seq.),  "plant 
pest"  is  defined  as  "any  living  stage  of: 
Any  insects,  mites,  nematodes,  slugs, 
snaib.  protoioa.  or  other  invertebrate 
animals,  bacteria,  fungi,  other  parasitic 
plants  or  reproductive  parts  thereof, 
viruses,  or  any  organisms  similar  to  or 
allied  with  any  of  the  foregoing,  or  any 
inlsctious  substances,  which  can 
directly  or  indirectly  injure  or  cause 
disease  or  damage  in  any  plants  ot  parts 
thereof ,  or  any  processed,  manuDsctured 
or  other  products  of  plants."  APHIS 
views  this  definition  very  broadly.  The 
definition  covers  direct  or  indirect 
injury,  disease,  or  damage  not  just  to 
■^cultural  crops,  but  also  to  plants  in 
general,  for  example,  native  species,  as 
well  as  to  organisms  that  may  be 
beneficial  to  plants,  for  example, 
honeybees,  thizobia,  etc. 

The  U.S.  Environmental  Protection 
Agency  (EPA)  is  responsible  for  the 
regulation  of  pesticides  under  the 
F«Kieral  Insecticide.  Fungicide,  and 
Rodentidde  Act  (FIFRA),  as  amended  (7 
U.S.C  136  e(  seq.).  FIFRA  requires  that 
all  pesticides,  including  hertiicides.  be 
registered  prior  to  distribution  or  sale, 
unless  exempt  by  EPA  regulation.  In 
cases  in  which  genetically  modified 

Slants  allow  for  a  new  use  of  an 
erbicide  or  involve  a  different  use 
pattern  for  the  herbicide,  EPA  must 
approve  the  new  or  different  use. 
Accordingly,  a  submission  has  been 
made  to  EPA  for  registration  of  the 
herbicide  gljrphosate  for  use  on  canola. 
When  the  use  of  the  heibidde  on  the 
genetically  modified  plant  would  result 
in  an  increase  in  the  residues  of  the 
heibicide  in  a  food  or  feed  crop  for 
which  the  herbicide  is  currently 
registered,  or  in  new  residues  in  a  crop 
for  whidi  the  heibicide  is  not  currently 
registered,  establishment  of  a  new 
tolerance  or  a  revision  of  the  existing 
tolerance  would  be  required.  Residue 
tolerances  for  pesticides  are  established 
by  EPA  under  the  Federal  Food,  Drug 
and  Cosmetic  Act  (FFDCA),  as  amended 
(21  U.S.C.  301  et  seq.).  and  the  Food  and 


Drug  Administration  (FDA)  enforces 
tolerances  set  by  EPA  under  the  FFDCA. 

FDA  pubUahed  a  statement  of  policy 
on  foods  derived  bt>m  new  plant 
varieties  in  the  Federal  Ragielar  on  May 
29, 1992  (57  FR  22964-23005).  The  FDA 
statement  of  policy  includes  a 
discussion  of  FDA's  authority  for 
ensuring  food  safsty  under  the  FFDCA, 
and  provides  guidance  to  industry  on 
the  scientific  considerations  associated 
with  the  development  of  foods  derived 
from  new  plant  varieties,  including 
those  plants  developed  through  the 
techniques  of  genetic  engineering. 
Monsanto  has  completed  consultation 
with  FDA  on  the  subject  canola  line. 

In  accordance  with  §  340.6(d)  of  the 
regulations,  we  are  publishing  this 
notice  to  iniorm  the  public  that  APHIS 
will  accept  written  comments  regarding 
the  Petition  for  Determination  of 
Nonregulated  Status  from  any  interested 
person  for  a  period  of  60  days  from  the 
date  of  this  notice.  The  petition  and  any 
comments  received  are  available  for 
public  review,  and  copies  of  the  petition 
may  be  ordered  (see  the  AOCMESKS 
section  of  this  notice). 

After  the  comment  period  closes. 
APHIS  will  review  the  data  submitted 
by  the  petitioner,  all  written  comments 
received  during  the  comment  period, 
and  any  other  relevant  information. 
Baaed  oa  the  available  information. 
APHIS  %vill  furnish  a  response  to  the 
petitioner,  either  approving  the  petition 
in  whole  or  in  part,  or  denying  the 
petition.  APHIS  will  then  publish  a 
notice  in  the  Federal  Kegislar 
announcing  the  regulatory  status  of  the 
Monsanto  RT73  canola  line  and  the 
availability  of  APHIS'  written  decisicm. 


:  7  U.S.C  ISOw-lSOH.  151-167. 
and  1622a:  31  U.S.C  9701;  7  CFR  2.22,  2.80, 
and  371.2(c). 

Dona  in  Washington.  DC,  this  9th  day  of 
October  1998. 


Cra%A.l 

Administrator,  Animal  and  Plant  Health 
Inspection  Service. 

(FR  Doc  98-27828  Filed  10-1 S-98;  8:45  am) 


DEPARTMENT  OF  AQMCULTURE 


DiMovery  Bnsln  Ski  Aras  EspwMion, 


Fofwl^  QfwMto  Couwlpi  MonlMM 

AQBtCV:  Forest  Service,  USDA. 
ACTION:  Notice;  intent  to  prepare 
environmental  impact  statement. 


rz  A  private  consulting  firm. 
Land  k  Watar  Consulting.  Inc. 


Missoula.  Montana,  and  the  Forest 
Service  will  prepare  an  environmental 
impact  statement  (EIS)  to  docimient  the 
analysis  and  disclose  the  environmental 
impacts  of  the  proposed  action  to 
expand  the  Discovery  Basin  Ski  Area. 
The  project  aree  is  located 
approximately  6  miles  southeast  of 
PniUpsburg.  Montana,  primarily  in  the 
Summer  Gulch  and  Echo  Lake 
headwaters  area. 

The  proposed  expansion  of  the  ski 
area  would  implement  Phase  III  of  the 
Discovery  Basin  Master  Plan  dated  May 
1988.  A  Special  Use  Permit  will  be 
required  for  the  proposed  action,  which 
would  authorize  additional 
development,  construction,  and 
operation  of  ski  area  facilities  on 
National  Forest  Systems  lands.  The 
Phase  in  expansion  includes 
approximately  106  acres  of  cleared  ski 
runs  (6),  2.8  miles  of  new  road,  2  acres 
of  new  parking,  a  restaurant  on  the  top 
of  Rumsey  Mountain,  expanded 
snoMfmaking  capacity,  and  9,400  feet  of 
new  chair  lifts  (2  lifts).  Approximately 
1,500  vertical  feet  of  skiing  would  be 
added  on  the  north  side  of  Rumsey 
Mountain,  serviced  by  a  new  chair  lift. 
The  other  chair  lift  would  be  installed 
parallel  to  the  existing  on  the  south  side 
of  Rumsey  Mountain  in  order  to 
increase  uphill  skier  capacity  and 
reduce  lift  lines.  New  access  roads 
would  service  the  new  lift  station  in 
Summer  Gulch. 

DATES:  Initial  comments  concerning  the 
scope  of  the  analysis  should  be  received 
in  writing  no  later  than  November  27. 

1990. 

A00RCS8CS:  Send  written  comments  to 
Deborah  L.R.  Austin.  Forest  Supervisor, 
c/o  Bob  CUlman.  District  Ranger, 
Philipsburg  Ranger  District,  P.O.  Box 
805.  PhiliiMburg,  Montana  95858. 
FOR  RNmCR  MFOMIATIOM  CONTACT: 
Ed  Casey.  Interdisciplinary  Team  Leader 
or  Bill  Sprauer,  Recreation  Specialist, 
Philipsburg  Ranger  District,  P.O.  Box 
805.  Philipsburg.  MT.  59858,  or  phone: 
(406)  859-3211. 

aUPWJMDITANY  ■TONMATION:  To 
accommodate  the  additional  skiers 
anticipated  with  the  new  restaurant  on 
top  of  Rumsey  Mountain  would  include 
approximately  3.000  square  feet  of 
indoor  space  and  1.000  square  feet  of 
outdoor  deck  area.  A  septic  system 
would  be  installed  to  serve  the 
restaurant.  Water  vrould  be  supplied  by 
a  well  in  the  base  area  and  a  pipeline. 

The  total  area  of  National  Forest  lands 
afiiected  by  the  ski  area  would  increase 
from  1.970  acres  to  2.220  acres  if  the 
expansion  is  approved. 

Approximately  110  acres  of  the  Fred 
Buir  Roadless  Area  (No.  01-435)  would 
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be  affected  by  ski  runs  and  the  tree 
clearance  for  those  runs.  Proposed  roads 
and  lifts  are  outside  the  roadless  area 
boundary. 

Public  participation  is  important  to 
the  analysis.  Part  of  the  goal  of  public 
involvement  is  to  identify  additional 
issues  and  to  refine  the  general, 
tentative  issues.  A  scoping  notice 
describing  the  project  will  be  mailed  to 
those  that  have  requested  information 
on  activities  on  the  Beaverhead- 
Deerlodge  National  Forest.  If  sufficient 
interest  is  expressed  a  public  meeting 
will  be  held.  Preliminary  issues 
identified  by  Forest  Service  specialists 
include  effects  to  wildlife  habitats, 
visual  quality,  recreation,  and  adjacent 
private  land. 

People  may  visit  with  Forest  Service 
officials  at  any  time  during  the  analysis 
and  prior  to  the  decision.  Two  periods 
are  specifically  designated  for 
comments  on  the  analysis:  (1)  during 
the  scoping  process  and  (2)  during  the 
draft  EIS  comment  period. 

During  the  scoping  process,  the  Forest 
Service  is  seeking  additional 
information  and  comments  from 
Federal,  State,  and  local  agencies  and 
other  individuals  or  organizations  who 
may  be  interested  in  or  affected  by  the 
proposed  action.  The  United  States  Fish 
and  Wildlife  Service  will  be  consulted 
concerning  effects  to  threatened  and 
endangered  species.  The  agency  invites 
written  comments  and  suggestions  on 
this  action,  particularly  in  terms  of 
identification  of  issues  and  alternative 
development. 

The  draft  EIS  should  be  available  for 
review  in  April,  1999.  The  final  EIS  is 
scheduled  for  completion  in  Jime,  1999. 

The  comment  period  on  the  draft  EIS 
will  be  45  days  from  the  date  the 
Environmental  Protection  Agency 
publishes  the  notice  of  availability  in 
the  Federal  Register. 

The  Forest  Service  believes  it  is 
important  to  give  reviewers  notice  at 
this  early  stage  of  several  court  rulings 
related  to  pubUc  participation  in  the 
environmental  review  process.  First, 
reviewers  of  draft  environmental  impact 
statements  must  structure  their 
participation  in  the  environmental 
review  of  the  proposal  so  it  is 
meaningful  and  alerts  an  agency  to  the 
reviewer's  position  and  contentions. 
Vermont  Yankee  Nuclear  Power  Corp.  v. 
NRDC.  435  U.S.  519.  553  (1978).  Also, 
environmental  objections  that  could  be 
raised  at  the  draft  environmental  impact 
statement  stage  but  are  not  raised  until 
after  completion  of  the  final 
environment  impact  statement  may  be 
waived  or  dismissed  by  the  courts.  City 
ofAngoon  v.  Model.  803  F.2d  1016, 
1022  (9th  Qr.  1986)  and  Wisconsin 


Heritages.  Inc.  v.  Harris,  490  F.  Supp. 
1334, 1338  (E.D.  Wis.  1980).  Because  of 
these  court  rulings,  it  is  very  important 
those  interested  in  this  proposed  action 
participate  by  the  close  of  the  45-day 
comment  period  so  substantive 
comments  and  objections  are  made 
available  to  the  Forest  Service  at  a  time 
when  it  can  meaningfully  consider  them 
and  respond  to  them  in  the  final 
environmental  impact  statement. 

To  assist  the  Forest  Service  in 
identifying  and  considering  issues  and 
concerns  on  the  proposed  action, 
comments  on  the  draft  environmental 
impact  statement  should  be  as  specific 
as  possible.  It  is  also  helpful  if 
comments  refer  to  specific  pages  or 
chapters  of  the  draft  statement. 
Comments  may  also  address  the 
adequacy  of  the  draft  environmental 
impact  statement  or  the  merits  of  the 
alternatives  formulated  and  discussed  in 
the  statement.  Reviewers  may  wish  to 
refer  to  the  Council  on  Envirormiental 
QuaUty  Regulations  for  implementing 
the  procedural  provisions  of  the 
National  Enviroiunental  Policy  Act  at  40 
CFR  1503.3  in  addressing  these  points. 

The  Beaverhead-Deerlodge  Forest 
Supervisor  is  the  responsible  official 
who  will  make  the  decision.  She  will 
decide  on  this  proposal  after 
considering  comments  and  responses, 
environmental  consequences  discussed 
in  the  Final  EIS.  and  applicable  laws, 
regulations,  and  policies.  The  decision 
and  reasons  for  the  decision  will  be 
documented  in  a  Record  of  Decision. 
Daborah  LJL  AuBtin. 
Forest  Supervisor,  Beaverhead-Deerlodge 
National  Forest. 

(FR  Doc.  98-27847  Filed  10-1  S-98;  8:45  ami 
aajjNQ  cooc  s«i«-ti-M 


DEPARTMEHT  OF  AGRICULTURE 

Natural  Reaourcaa  Conaervatlon 
Sarvloa 

Oaka/Avary  Canal  Hydrologic 
Raatoration  Proiact,  VagatMhw 
Plantlnga,  iMrlan^armilion 
Louialana 

AGENCY:  Natural  Resoiut»s 
Conservation  Service,  USDA. 
ACTION:  Notice  of  a  finding  of  no 
significant  impact. 

summary:  Pursuant  to  Section  102(2)(C) 
of  the  National  Environmental  Policy 
Act  of  1969;  the  Council  on 
Enviroiunental  Quality  Guidelines  (40 
CFR  Part  1500);  and  the  Natural 
Resources  Conservation  Service 
Guidelines  (7  CFR  Part  650);  the  Natural 
Resources  Conservation  Service,  U.S. 


Department  of  Agriculture,  gives  notice 
that  an  Environmental  Impact  Statement 
is  not  being  prepared  for  the  Oaks/ 
Avery  Canal  Hydrologic  Restoration 
Project — Vegetative  Plantings,  Iberia/ 
Vermilion  Parish,  Louisiana. 
FON  FURTHER  MFORMATION  CONTACT: 
Donald  W.  Gohmert.  State 
Conservationist,  Natural  Resources 
Conservation  Service,  3737  Govenunent 
Street,  Alexandria,  Louisiana  71302; 
telephone  number  (318)  473-7751. 
SUPPI.EMENTARY  MFORMATION:  The 
envirormiental  assessment  of  the 
federally  assisted  action  indicates  that 
the  project  will  not  cause  significant 
local,  regional,  or  national  impacts  on 
the  enviroimsent.  As  a  result  of  these 
findings,  Donald  W.  Gohmert,  State 
Conservationist,  has  determined  that  the 
preparation  and  review  of  an 
Envirormiental  Impact  Statement  is  not 
needed  for  this  project. 

The  project  involves  providing 
shoreline  erosion  protection  along  the 
north  shore  of  Vermilion  Bay  between 
Oaks  Canal  and  Avery  Canal.  This  will 
consist  of  planting  27,000  linear  feet  of 
shoreUne  using  smooth  cordgrass 
transplants.  The  vegetation  will  be 
placed  within  the  intertidal  zone 
adjacent  to  the  shoreline. 

The  Notice  of  a  Finding  of  No 
Significant  Impact  (FONSI)  has  been 
forwarded  to  the  Enviroimiental 
Protectioa  Agency  and  to  various 
faderal,  state,  and  local  agencies  and 
interested  parties.  A  limited  number  of 
copies  of  the  FONSI  are  available  to  fill 
siiigle  copy  requests  at  the  above 
address.  Basic  data  developed  during 
the  envirormiental  assessment  are  on 
file  and  may  be  reviewed  by  contacting 
Donald  W.  Gohmert. 

No  administrative  action  on 
implementation  of  the  proposal  will  be 
taken  until  30  days  after  the  date  of  this 
publication  in  the  Federal  Register. 

Dated:  October  6. 1998. 
Donald  W.  Goh—rt. 

State  Conservationist. 

(FR  Doc.  98-27848  Filed  10-15-98;  8:45  am] 

aaxsia  cooa  mis-m-h 


COMMrrTEE  FOR  PURCHASE  FROM 
PEOPLE  WHO  ARE  BUND  OR 
SEVERELY  DISABLED 

Procuiamant  Uat  AddWona  and 
Dalationa 

AQBICV:  Committee  for  Purchase  From 

People  Who  Are  BUnd  or  Severely 

Disabled. 

ACTION:  Additions  to  and  deletions  from 

the  Procurement  List. 
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;  This  action  adds  to  the 
Procurement  List  commodities  and 
services  to  be  furnished  by  nonprofit 
agencies  employing  persons  who  are 
blind  or  have  other  severe  disabilities, 
and  deletes  from  the  Procurement  List 
commodities  and  services  previously 
furnished  by  such  agencies. 

EFFECTIVE  DATE:  November  16. 1998. 


I:  Committee  for  Purchase 
From  People  Who  Are  Blind  or  Severely 
Disabled.  Crystal  Gateway  3,  Suite  310. 
1215  Jefferson  Davis  Highway, 
Arlington.  Virginia  22202-4302. 

FOR  FURTHER  INFORMATKM  CONTACT: 
Beverly  Milkman  (703)  603-7740. 

8UPPI.EMENTARY  INFORMATION:  On  August 
28  and  September  4, 1998,  the 
Committee  for  Purchase  From  People 
Who  Are  Blind  or  Severely  Disabled 
published  notices  (63  PR.  45996  and 
47227)  of  proposed  additions  to  and 
deletions  from  the  Procurement  List: 

Additions 

After  consideration  of  the  material 
presented  to  it  concerning  capability  of 

aualified  nonprofit  agencies  to  provide 
le  commodities  and  services  and 
impact  of  the  additions  on  the  current 
or  most  recent  contractors,  the 
Committee  has  determined  that  the 
commodities  and  services  listed  below 
are  suitable  for  procurement  by  the 
Federal  Government  under  41  U.S.C 
46-48C  and  41  CFR  51-2.4. 

I  certify  that  the  following  action  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
The  major  factors  considered  for  this 
certification  were: 

1.  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities  other  than  the  small 
organizations  that  will  furnish  the 
commodities  and  services  to  the 
Government. 

2.  The  action  will  not  have  a  severe 
economic  impact  on  current  contractors 
for  the  commodities  and  services. 

3.  The  action  will  result  in 
authorizing  small  entities  to  furnish  the 
commodities  and  services  to  the 
Government. 

4.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits- Wagner- 
O'Day  Act  (41  U.S.C.  46-48c)  in 
connection  with  the  commodities  and 
services  proposed  for  addition  to  the 
Procurement  List. 

Accordingly,  the  following 
commodities  and  services  are  hereby 
added  to  the  Procurement  List: 


Commodities 

Executive  Twist  Pen  Shipper 

M.R.009 

Drinking  Straws 

M.R.  1602— Neon  Flex  Straws 
M.R.  1603— Striped  Flex  Straws 

Semces 

Commissary  Shelf  Stocking.  Custodial  k 

Warehousing.  MacDill  Air  Force  Base, 

Florida 
Grounds  Maintenance.  Florida 

Caribbean  Science  Center,  7920  NW 

71st  Street,  Gainesville,  Florida 
Janitorial/Custodial,  Florida  Caribbean 

Science  Center,  7920  NW  71st  Street, 

Gainesville.  Florida 
Janitorial/Custodial,  U.S.  Army  Reserve 

NCO  Academy,  Building  5516,  Fort 

Dix,  New  Jersey 
Operation  of  Postal  Service  Center, 

Langley  Air  Force  Base,  Virginia. 

This  action  does  not  affect  current 
contracts  awarded  prior  to  the  efl'ective 
date  of  this  addition  or  options  that  may 
be  exercised  under  those  contracts. 

Deletions 

I  certify  that  the  following  action  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
The  major  factors  considered  for  this 
certification  were: 

1.  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities. 

2.  The  action  will  not  have  a  severe 
economic  impact  on  future  contractors 
for  the  commodities  and  services. 

3.  The  action  will  result  in 
authorizing  small  entities  to  furnish  the 
conimodities  and  services  to  the 
Government. 

4.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits- Wagner- 
O'Day  Act  (41  U.S.C.  46-48c)  in 
connection  with  the  commodities  and 
services  deleted  from  the  Procurement 
List. 

After  consideration  of  the  relevant 
matter  presented,  the  Committee  has 
determined  that  the  commodities  and 
services  listed  below  are  no  longer 
suitable  for  procurement  by  the  Federal 
Government  under  41  U.S.C.  46-48c 
and  41  CFR  51-2.4. 

Accordingly,  the  following 
commodities  and  services  are  hereby 
deleted  from  the  Procurement  List: 

Commodities 

Mophead,  Wet 

7920-00-926-5499 
7920-00-926-5501 


7920-00-926-5502 
7920-00-926-5498 

Bag,  Evidence 

8105-00-NIB-0004 
8105-00-NIB-0005 
8105-00-NIB-0002 
8105-00-NIB-OOOl 
8105-0O-NIB-00O3 

Services 

Administrative  Services.  Social  Security 
Administration.  Great  Lakes  Program 
Service  Center,  600  West  Madison 
Street,  Chicago.  Illinois 

Janitorial/Custodial,  Federal  Archives 
and  Record  Center,  Building  12  and 
22,  Military  Ocean  Terminal. 
Bayonne,  New  Jersey 

Janitorial/Custodial.  if.S.  Army  Reserve 
Center.  400  Horsham  Road,  Horsham, 
Pennsylvania 

Janitorial/Custodial,  U.S.  Army  Reserve 
Center.  Division  &  Woodlawn 
Avenue,  Willow  Grove,  Pennsylvania 

Janitorial/Custodial,  Federal  Building, 
100  Bluestone  Road,  Mount  Hope, 
West  Virginia. 

Louis  R.  Barialot. 

Deputy  Director  (Operations). 

iFR  Doc.  9&-27862  Filed  10-15-98;  8:45  am) 

■MJJNOOOOE  «s»-ei-p 


COMMITTEE  FOR  PURCHASE  FROM 
PEOPLE  WHO  ARE  BUND  OR 
SEVERELY  DISABLED 

Procuramant  Liat  Propoaad  Additlona 
andDal«tk>na 

AQ0iCY:  Committee  for  Purchase  From 

People  Who  Are  Blind  or  Severely 

Disabled. 

ACTION:  Proposed  Additions  to  and 

Deletions  from  Prociu^ment  List. 

summary:  The  Committee  has  received 
proposals  to  add  to  the  Procurement  List 
a  commodity  and  services  to  be 
furnished  by  nonprofit  agencies 
employing  persons  who  are  blind  or 
have  other  severe  disabilities,  and  to 
delete  commodities  previously 
furnished  by  such  agencies. 
COMMENTS  MUST  BE  RECEIVEO  ON  OR 
BEFORE:  November  16,  1998. 
ADDRESSES:  Committee  for  Purchase 
From  People  Who  Are  Blind  or  Severely 
Disabled.  Crystal  Gateway  3,  Suite  310. 
1215  Jefferson  Davis  Highway, 
Arlington,  Virginia  22202-4302. 
FOR  FURTHER  INFORMATION  CONTACT: 
Beverly  Milkman  (703)  603-7740. 
SUPPLEMENTARY  INFORMATION: 

This  notice  is  published  pursuant  to 
41  U.S.C.  47(a)  (2)  and  41  CFR  51-2.3.- 
Its  purpose  is  to  provide  interested 
persons  an  opportunity  to  submit 
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comments  on  the  possible  impact  of  the 
proposed  actions. 

Additions 

If  the  Committee  approves  the 
proposed  addition,  all  entities  of  the 
Federal  Government  (except  as 
otherwise  indicated)  will  be  required  to 
procure  the  commodity  and  services 
listed  below  from  nonprofit  agencies 
employing  persons  who  are  blind  or 
have  other  severe  disabilities. 

I  certify  that  the  following  action  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
The  major  factors  considered  for  this 
certification  were: 

1.  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities  other  than  the  small 
organizations  that  will  furnish  the 
commodity  and  services  to  the 
Government. 

2.  The  action  will  result  in 
authorizing  small  entities  to  furnish  the 
commodity  and  services  to  the 
Government. 

3.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits- Wagner- 
OT)ay  Act  (41  U.S.C.  46-48c)  in 
connection  with  the  conunodity  and 
services  proposed  for  addition  to  the 
Procurement  List.  Comments  on  this 
certification  are  invited.  Commenters 
should  identify  the  statement(s) 
imderlying  the  certification  on  which 
they  are  providing  additional 

-    information. 

The  following  commodity  and 
services  have  been  proposed  for 
addition  to  Procurement  List  for 

E reduction  by  the  nonprofit  agencies 
sted: 

Commodity 

Hood.  Balaclava.  Cold  Weather 

8415-01-310-0606 

NPA:  NYSARC,  Inc.,  Seneca-Cayuga 

Counties  Chapter.  Waterloo,  New 

York 

Services 

Administrative  Services,  HUD  Albany 
Office,  52  Corporate  Circle,  Albany, 

.    New  York,  NPA:  The  Workshop.  Inc.. 
Menands.  New  Yoik 

Operation  of  Individual  Equipment 
Element  Store,  Whiteman  Air  Force 
Base,  Missouri.  NPA:  Lighthouse  for 
the  Blind,  St.  Louis,  Missouri 

Deletions 

I  certify  that  the  following  action  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
The  major  factors  considered  for  this 
certification  were: 


1.  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities. 

2.  The  action  will  result  in 
authorizing  small  entities  to  furnish  the 
commodities  to  the  Government. 

3.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits- Wagner-    ■ 
O'Day  Act  (41  U.S.C.  46-48c)  in 
connection  with  the  commodities 
proposed  for  deletion  bom  the 
Procurement  List. 

The  following  commodities  have  been 
proposed  for  deletion  fix}m  the 
Procurement  List: 

Cover,  Cushion  Assembly 

2540-01-245-2524 
2540-01-245-2525 
2540-01-245-2526 
2540-01-246-6212 

Box,  M16  Rifle 

8140-00-X40-4785 
Louis  R.  Bartalot. 

Deputy  Director  (Operations). 

(FR  Doc  98-27863  Filed  10-15-98;  8:45  am) 

MJJNQOODE  OBS-ei-P 


COMMISSION  ON  CIVIL  RIGHTS 

AgaiKta  and  Notica  of  Public  Meeting 
of  the  Massachuaatts  Adviaory 
Committaa 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  rules  and 
regulations  of  the  U.S.  Commission  on 
Civil  Rights,  that  a  meeting  of  the 
Massachusetts  Advisory  Committee  to 
the  Commission  will  convene  at  10:00 
a.m.  and  adjourn  at  4:00  p.m.  on 
November  6, 1998,  at  the  University  of 
Massachusetts  Lowell,  Cobum  Hall, 
Room  205,  850  Broadway.  Lowell. 
Massachusetts  01854.  The  Committee 
will  hold  a  plaiming  meeting  in  the 
morning  and  a  briefing  session  in  the     v 
afternoon.  The  purpose  of  the  briefing 
session  is  to  hear  about  civil  rights 
issues  in  Lowell  from  public  officials 
and  community  representatives. 

Persons  desiring  additional 
information,  or  planning  a  presentation 
to  the  Committee,  should  contact 
Committee  Chairperson  Fletcher 
Blanchard,  or  Ki-Taek  Chun,  Director  of 
the  Eastern  Regional  Ofiice,  202-376- 
7533  (TDD  202-376-8116).  Hearing- 
impaired  persons  who  will  attend  the 
meeting  and  require  the  services  of  a 
sign  language  interpreter  should  contact 
the  Regional  Office  at  least  ten  (10) 
working  days  before  the  scheduled  date 
of  the  meeting. 


The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  rules 
and  regulations  of  the  Commission. 

Dated  at  Washington.  DC.  October  8. 1998. 
Cvol-Iiee  Hurley, 

Chief,  Regional  Proffams  Coordination  Unit 
(PR  Doc.  98-27854  Filed  10-15-98;  8:45  am) 

BILUNO  OOOE  OM-OI-^ 


COMMISSION  ON  CIVIL  RIGHTS 

Agenda  and  Notice  of  Public  Maefkig 
of  the  Oregon  Adviaory  Commitlaa 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  rules  and 
regulations  of  the  U.S.  Commission  on 
Civil  Rights,  that  a  meeting  of  the 
Oregon  Advisory  Committee  to  the 
Commission  will  convene  at  1:00  p.m. 
and  adjourn  at  5:00  p.m.  on  November 
12. 1998,  at  the  Double  Tree  Inn- 
Columbia  River,  1401  North  Haden 
Island  Drive,  Portland.  Oregon  97217. 
The  purpose  of  the  meeting  is  to  discuss 
current  issues  and  plan  future  projects. 

Persons  desiring  additional 
information,  or  planning  a  presentation 
to  the  Committee,  should  contact 
Thomas  Pilla,  Acting  Director  of  the 
Western  Regional  Office,  213-894-3437 
(TDD  213-894-3435).  Hearing-impaired 
persons  who  will  attend  the  meeting 
and  require  the  services  of  a  sign 
language  interpreter  should  contact  the 
Regional  Office  at  least  ten  (10)  woiiung 
days  before  the  scheduled  date  of  the 
meeting. 

The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  rules 
and  regulations  of  the  Commission. 

Dated  at  Washington.  DC,  October  9. 1998. 
Carol-Lee  Hniiejr. 

Chief,  Regional  Programs  Coordination  Unit. 
[FR  Doc.  9»-27855  Filed  10-15-98;  8:45  ami 


DEPARTMENT  OF  COMMERCE 

Intamational  Trade  AdminiatraUon 
(A-67a-aoq 

Amended  Final  Raaulta  of 
Antidumping  Duty  Adminiatrativa 
Raviawa  Purauant  To  Remand  From 
the  Court  of  Intamational  Trade:  Heavy 
Forged  Hand  Toola,  Finiahad  or 
Unflniahad,  With  or  Without  Handtea. 
From  the  Paopla'a  Republic  of  China 

AGENCY:  Import  Administration. 

International  Trade  Administration. 

Department  of  Commerce. 

ACTKM:  Notice  of  amended  final  results 

of  antidumping  duty  administrative 

reviews. 
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EFFfCnVE  DATE:  October  15. 1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Alexander  Amdur  or  Wendy  Frankel, 
OfBce  of  AD/CVD  Enforcement,  Group 
n.  Office  IV.  Import  Administration. 
International  Trade  Administration. 
U.S.  Department  of  Commerce.  14th 
Street  and  Constitution  Avenue.  NW. 
Washington.  DC  20230:  telephone:  (202) 
482-5346  or  (202)  482-5849. 
respectively. 
SUPPLEMENTARY  MFORMATION: 

Applicable  Statute  and  Regulationa 

Unless  otherwise  stated,  all  citations 
to  the  statute  are  references  to  the 
provisions  effective  January  1. 1995.  the 
effective  date  of  the  amendments  made 
to  the  Tariff  Act  of  1930.  as  amended 
(the  Act)  by  the  Uruguay  Round 
Agreements  Act  (URAA).  In  addition, 
unless  otherwise  indicated,  all  citations 
to  the  Department  of  Commerce's  (the 
Department's)  regulations  are  references 
to  Uie  provisions  codified  at  19  CFR  part 
353  (April  1997). 

Amended  Final  Reaults 

On  March  13. 1997.  the  Department 
published  the  final  results  of  its 
administrative  reviews  of  the 
antidimiping  duty  order  on  heavy  forged 
hand  tools,  finished  or  unfinished,  with 
or  without  handles  (HFHTs)  from  the 
People's  Republic  of  China  (PRC)  (62  FR 
11813).  These  reviews  cover  five 
manufacturers/exporters  and  the  period 
of  review  (FOR)  is  February  1. 1996. 
tluough  January  31, 1997. 

After  publication  of  our  final  results, 
we  received  timely  allegations  from  two 
respondents.  Shandong  Machinery 
Import  &  Export  Corporation  (SMC)  and 
Tianjin  Machinery  Import  &  Export 
Corporation  (TMC).  that  we  had  made 
ministerial  errors  in  our  calculations  for 
the  final  results.  We  also  received 
timely  rebuttal  comments  from  O.  Ames 
Co.  (the  petitioner).  In  particular.  SMC 
alleged  that  the  Department  erroneously 
used  the  finished  weight  of  another 
class  of  merchandise  in  the  ocean 
freight  calculations  for  two  transactions 
involving  the  importation  of  hammers 
into  the  United  States.  Based  on  our 
analysis  of  the  ministerial  error 
allegations,  we  agree  with  SMC  and. 
therefore,  in  accordance  with  19  CFR 
353.28.  we  have  made  a  change  to  the 
final  margin  calculations  only  with 
regard  to  these  sales.  For  a  detailed 
discussion  of  the  Department's  analysis 
of  the  ministerial  error  allegations,  see 
the  Memorandum  to  Holly  A.  Kuga  from 
the  HFHTs  Team.  Analysis  of 
Allegations  of  Ministerial  Errors,  dated 
AiMUSt21.1998. 

Gn  September  16. 1998.  the  Court  of 
Intmnational  Trade  granted  the 


Department  leave  to  correct  the 
ministerial  error  pertaining  to  ocean 
freight  charges.  Pursuant  to  the  Court's 
order,  we  are  amending  the  final  results 
of  the  antidumping  duty  administrative 
review  of  HFHTs  fit>m  the  PRC  with 
regard  to  SMC.  SMC's  revised  final 
weighted-average  dumping  margin  is  as 
follows: 


Manufacturer/Exporter 


Stwndong  Machinery  Impoft  & 
Export  Corporation  (SMC): 
(HanvTwri/Sledoes) 


Margin 
(percent) 


6.Q2 


The  Department  shall  determine,  and 
the  U.S.  Customs  Service  (Customs) 
shall  assess,  antidimiping  duties  on  all 
appropriate  entries.  We  will  direct 
Customs  to  collect  cash  deposits  of 
estimated  antidiunping  duties  on  all 
appropriate  entries  in  accordance  Mdth 
the  procedures  discussed  in  the  final 
results  of  review  (62  FR  11813. 11819) 
and  as  amended  by  this  determination. 
The  amended  deposit  requirements  are 
effective  for  all  shipments  of  the  subject 
merchandise  entered,  or  withdrawn 
from  warehouse,  for  consumption  on  or 
after  the  date  of  publication  of  this 
notice  and  shall  remain  in  effect  until 
publication  of  the  final  results  of  the 
next  administrative  review. 

This  notice  serves  as  a  final  reminder 
to  importers  of  their  responsibility 
under  19  CFR  353.26  to  file  a  certificate 
regarding  the  reimbursement  of 
antidumping  duties  prior  to  Uquidation 
of  the  relevant  entries  during  this 
review  period.  Failure  to  comply  with 
this  requirement  could  result  in  the 
Secretary's  presumption  that 
reimbursement  of  antidimiping  duties 
occurred  and  the  subsequent  assessment 
of  doubled  antidumping  duties. 

This  notice  also  serves  as  a  reminder 
to  parties  subject  to  administrative 
protective  orders  (APO)  of  their 
responsibility  concerning  the  return  or 
destruction  of  proprietary  information   . 
disclosed  under  APO  in  accordance 
with  19  CFR  353.34(d)  or  conversion  to 
judicial  protective  order  is  hereby 
requested.  Failure  to  comply  with  the 
regulations  and  terms  of  an  APO  is  a 
violation  which  is  subject  to  sanction. 

We  are  issuing  and  publishing  this 
determination  in  accordance  with 
sections  751(h)  and  777(i)  of  the  Act  and 
19  CFR  353.28(c). 

Dated:  October  13, 1998. 
RabOTt  S.  LalMia, 

AuMantSacntary  for  Import 

Administration. 

|FR  Doc  90-27884  Filed  1&-1S-08: 8:45  am] 


DEPARTMENT  OF  COMMERCE 
bttemational  Trad*  Administration 

[A-«4»-60Z] 

Cartain  WeMad  Cartwn  StMl  PIpM 
and  TulMa  from  Thailand:  nnai 
Raaulta  of  Antidumping  Duty 
Admlnlatrativa  Ravlaw 

AGENCY:  Import  Administration. 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  Final  Results  of 
Antidumping  Duty  Administrative 
Review:  Certain  Welded  Carbon  Steel 
Pipes  and  Tubes  bt>m  Thailand. 

SUMMARY:  In  response  to  a  request  by 
Saha  Thai  Steel  Pipe  Company.  Ltd. 
("Saha  Thai"),  and  its  affiliated  exporter 
S.A.F.  Pipe  Export  Co.,  Ltd.,  ("SAF"). 
and  two  importers,  Ferro  Union  Inc. 
("Ferro  Union"),  and  ASOMA  Corp. 
("ASOMA"),  the  Department  of 
Commerce  ("the  Department")  is 
conducting  an  administrative  review  of 
the  antidumping  duty  order  on  certain 
welded  carbon  steel  pipes  and  tubes 
from  Thailand.  This  review  covers  the 
following  manufacturer/exporter  of  the 
subject  merchandise  to  the  United 
States:  Saha  Thai/SAF.  The  period  of 
review  (POR)  is  March  1, 1996  through 
Ftbruaiy  29. 1997.  We  received 
comments  on  the  preliminary  results 
and  rebuttal  comments  frt>m  the 
petitioners  and  respondent. 

Based  on  our  analysis  of  comments 
received,  we  have  calculated  a  margin 
for  Saha  Thai.  The  final  weighted- 
average  dumping  margins  are  listed 
below  in  the  section  entitled  Final 
Results  of  Review. 
EFFECTIVE  DATE:  October  16. 1998. 
FOR  FURTHER  INFORMATION  CONTACT:  John 
Totaro  or  Dorothy  Wester.  AD/CVD 
Enforconent  Group  m.  Office  7.  Import 
Administration.  International  Trade 
Administration.  U.S.  Department  of 
Commerce.  14th  Street  and  Constitution 
Avenue.  NW,  Washington.  DC  20230; 
telephone:  (202)  482-1374  or  (202)  482- 
3362,  respectively. 

Applicable  SUtnta 

Unless  otherwise  indicated,  all 
citations  to  the  statute  are  references  tq 
the  provisions  effactive  January  1. 1905. 
the  effisctive  date  of  the  amendments 
made  to  the  Tariff  Act  of  1930 
(hereinafter,  "the  Act")  by  the  Uruguay 
Round  Agreements  Act  (URAA).  In 
addition,  unless  otherwise  indicated,  all 
citations  to  the  Department's  regulations 
are  to  the  regulations  codified  at  19  CFR 
Part  353  (April  1997).  Although  the 
Department's  new  regulations,  codified 
at  19  CFR  351  (62  FR  27296.  May  19. 
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1997)  ("Final  Regulaticms").  do  not 

govern  this  administrative  review. 

citations  to  those  regulations  are 

provided,  where  appropriate,  as  a 

statement  of  current  Departmental 

practice. 

SUPPLEMENTARY  MFORMATKM: 

Background 

On  March  11. 1986.  the  Department 
published  in  the  Federal  Re^ster  an 
antidumping  duty  order  on  welded 
carbon  steel  pipes  and  tubes  from 
Thailand  (51  FR  8341).  On  March  7. 

1997.  the  Department  published  a  notice 
of  opportunity  to  request  an 
administrative  review  of  this  order 
covering  the  period  March  1. 1996 
through  February  28. 1997  (62  FR 
10521).  A  timely  request  for  an 
administrative  review  of  the 
antidumping  order  with  respect  to  sales 
by  Saha  Thai/SAF  during  the  POR  was 
filed  joinUy  by  Saha  Thai.  SAF.  Ferro 
Union,  and  ASOMA.  The  Department 
published  a  notice  of  initiation  of  this 
antidumping  duty  administrative  review 
on  April  24. 1997  (62  FR  19988).  On 
May  14. 1997.  certain  domestic 
producers  of  standard  pipe  products 
entered  an  appearance  in  this  review: 
Allied  Tube  &  Conduit  Corporation. 
Sawhill  Tubular  Division — ^Armco.  Inc.. 
Wheatland  Tube  Company,  and  Laclede 
Steel  Company,  ("petitioners"  or 
"domestic  interested  parties"). 

Because  the  Department  determined 
that  it  was  not  practicable  to  complete 
this  review  within  statutory  time  limits, 
on  November  19. 1997.  we  published  in 
the  Federal  Register  our  notice  of 
extension  of  time  limits  for  this  review    . 
(62  FH  61802)  pursuant  to  section 
751(a)(3)(A)  of  the  Act  On  April  7. 

1998.  the  Department  published  in  the 
Federal  Register  (63  FR  16974)  the 
preliminary  results  of  its  administrative 
review  of  this  antidumping  order 
covering  the  period  March  1. 1996 
through  February  28. 1997.  The 
Department  has  now  completed  this 
review  in  accordance  with  section 
751(a)  of  die  Act. 

Scope  of  tlM  Review 

The  products  covered  by  this 
administrative  review  are  certain 
circular  welded  carbon  steel  pipes  and 
tubes  from  Thailand.  The  subject 
merchandise  has  an  outside  diameter  of 
0.375  indies  or  more,  but  not  exceeding 
16  inches.  These  products,  which  are 
commonly  reiarred  to  in  the  industry  as 
"standard  pipe"  or  "structural  tubing." 
are  hereinafter  designated  as  "pipe  and 
tube."  The  merchandise  is  claasifiable 
under  the  Harmonized  Tariff  Schedule 
(HTS)  item  numbers  7306.30.1000. 
7306.30.5025.  7306.30.5032. 


7306.30.5040.  7306.30.505S. 
7306.30.5085  and  7306.30.5090. 
Although  the  HTS  subheadings  are 
provided  for  convenience  and  Customs 
purposes,  our  written  description  of  the 
scope  of  the  order  is  dispositive.  This 
review  covers  sales  of  these  products  by 
Saha  Thai/SAF  during  the  period  March 
1. 1996  through  February  28. 1997. 

Verification 

As  provided  in  section  782(i)  of  the 
Act.  we  verified  sales  information 
provided  by  the  lespcaident  Saha  Thai 
from  March  2-6. 1997.  using  standard 
verification  procedures,  including 
examination  of  relevant  finanrnal 
records  and  analysis  of  original 
documentation  used  by  Saha  Thai  to 
prepare  responses  to  requests  for 
information  from  the  Department.  We 
also  verified  sales  and  level  of  trade 
issues  at  one  of  Saha  Thai's  affiliated 
home  marlcet  resellers.  Our  verification 
results  are  outlined  in  the  public 
version  of  the  verification  report 
(Memorandum  to  Roland  L.  MacDooald 
frt>m  John  B.  Totaro  and  Dorothy  A. 
Woster.  March  19. 1998  ("Saha  Thai 
Verificati(m  Report"). 

Analysis  of  Comraents  Received 

Saha  Thai.  SAF,  Ferro  Union,  and 
ASOMA  (collectively  "Saha  Thai")  and 
the  petitioners  submitted  case  briefs  on 
May  22. 1998.  and  rebuttal  brieb  on 
June  1. 1998. 

Conunent 1 

Saha  Thai  argues  that  the  Department 
correctiy  found  that  Saha  Thai  is  jointly 
controlled  by  more  than  one  person,  but 
incorrectly  found  that  Somchai 
Lamatipanont  individually  controls 
Saha  Thai.  Saha  Thai  states  that  in  view 
of  Mr.  Lamatipanont's  limited  role  in 
Saha  Thai,  there  is  no  basis  upon  whi€± 
to  find  that  he  is  either  "l^ally  or 
operationally  in  a  position  to  exercise 
restraint  or  direction"  over  Saha  Thai. 
Citing  to  a  commentator  on  Securities 
and  Exchange  Commission  rules.  Saha 
Thai  advocates  a  definition  of  control 
based  on  identifying  who  "calls  the  day- 
to-day  shots"  in  the  company.  A.A. 
Sommer.  Jr..  "Who's  'In  Control'^SEC" 
21  Bus.  Law  559.  582  (1966).  Saha  Thai 
argues  that  the  Department's 
discussions  with  Saha  Thai's  officers  at 
verification  showed  that  Saha  Thai,  a 
closely  held  corporation,  operates 
through  a  ccmsensus  of  its  owners  and 
operators.  Saha  Thai  claims  that  the 
company  is  controlled  "jointiy"  by  a 
control  group  omsisting  of  either  the 
entire  board  acting  together  or  a 
majority  of  the  board;  thus,  no  single 
inctividual.  particularly  S<michai 
Lamatipanont.  can  be  said  to  control 


Saha  Thai.  Saha  Thai  asserts  that  only 
the  board  can  exercise  restraint  or 
direction  over  the  company. 

Petitioners  respond  mat  the  opinions 
of  a  particular  commentator  on  the 
definition  of  control  in  the  context  of 
securities  law  are  irrelevant  to  the 
application  of  the  antidumping  statute. 
Petitioners  note  that  the  statute  requires 
that  a  person  be  "legally  or 
operationally  in  a  |x>siti<Hi  to  exercise 
restraint  or  direction"  for  control  to 
exist.  Moreover,  petitioners  refer  to  the 
statement  in  the  Preamble  to  the  Final 
Regulations  that  the  analysis  of  tvhether 
a  person  is  in  a  position  to  exercise 
restraint  or  direction  "focuses  on  the 
relationships  that  have  the  potential  to 
impact  decisions  concerning 
production,  pricing  or  cost. . . .  the 
ability  to  exercise  'control'  rather  than 
the  actuality  of  control  ovw  specific 
dBdaoot."  62  FR  at  27297-M. 
Petitioners  contrast  this  definitiim  of 
control  with  that  proffered  by  Saha 
Thai — whether  a  person  "calls  the  day- 
to-day  shots" — which  focuses  on  the 
actuality  of  control  instead  of  the 
potential  to  impact  decisions. 
Petitioners  state  that  Saha  Thai's 
definition  of  control  promotes  the  idea 
that  only  a  person  cm-  persons  who  can 
compel  a  vote  of  the  majority  of  the 
stodn  or  board  seats  can  exocise 
control,  and  that  this  idea  is  contrary  to 
the  statute,  the  SAA.  and  the 
regulations.  Petiticmers  conclude  that  all 
of  Saha  Thai's  arguments  regarding 
control  were  considered  and  rejected  by 
the  Department  in  the  preliminary 
results. 

Petitioners  also  reject  Saha  Thai's 
argument  that  Somchai  lamatipanont  is 
not  "in  ccHitrol"  of  Saha  Thai.  First. 
Petitioners  state  that  Somchai 
LamatipanoDt's  role  in  the  company  is 
substantial  and  meets  the  statutory  test 
for  control.  Seocmd.  petitioners  argue 
that  the  fact  that  the  board  of  directors 
may  be  deemed  to  be  in  control  of  Saha 
Thai  does  not  preclude  a  finding  that 
Somchai  Lamatipanont.  or  other 
individuals,  may  also  be  in  a  position  to 
exercise  restraint  and  direction  over 
Saha  Thai.  Petitioners  state  that  the 
Department  correctly  recognized  in  the 
preliminary  results  that  multiple 
pwsoos  of  varying  degrees  of  control 
may  individually  and  joinUy  control  a 
company  for  purposes  of  the  statute. 
Petitioners  claim  that  Saha  Thai's  own 
description  of  its  corporate  structure 
supports  this  finding.  Petitioners  argue 
that  vrithin  that  type  of  structure,  the 
Deputy  Managing  Director.  Somchai 
Lamatipanont.  would  have  the  potential 
to  impact  decisions  concerning 
production,  pricing  or  cost,  wfaidi  meets 
the  Department's  definition  of  control  as 
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stated  in  the  Preamble  to  the  Final 
Regulaticms.  Petitioners  conclude  that 
the  Department  correctly  determined 
that  Somchai  Lamatipanont  controls 
Saba  Thai  within  the  meaning  of  section 
771(33). 

Department's  Position 

We  find  Saha  Thai's  concept  of 
"control"  inconsistent  with  the  statute. 
Section  771(33)  of  the  Act  states  that 
"control"  exists  where  one  person  "is 
legally  or  operationally  in  a  position  to 
exercise  restraint  or  dkection"  over 
another  person.  This  definition  is  stated 
in  terms  of  the  ability  to  restrain  or 
direct  a  company's  operations.  As 
explained  in  the  Preamble  to  the 
Proposed  Regulations  and  reiterated  in 
the  Final  Regulations,  the  Department 
need  not  find  evidence  of  actual  control 
to  satisfy  this  statutory  definition. 
Proposed  Rule.  61  FR  at  7310.  7311; 
Final  Regulations.  62  FR  at  29296. 

The  cmitrol  test  advocated  by  Saha 
Thai  defines  control  in  terms  of  actual 
direction  of  a  company's  operations. 
However,  this  argument  is  similar  to 
several  comments  rejected  by  the 
Department  in  the  Precunble  to  the  Final 
Regulations.  For  example,  the  Preamble 
sUtes: 

|i)n  general  we  agree  «ritb  the  nig§eetion  that 
we  focus  on  relationshipa  that  have  the 
potential  to  impact  decbions  concerning 
productioQ.  pricing  or  coet.  Thi*  does  not 
mean  however,  that  proof  is  required  that  a 
relationship  in  fact  has  had  tuch  an  impact. 
In  this  ragurd,  section  771(33),  which  refsrs 
to  a  pwscio  being  "in  a  position  to  exercise 
restraint  or  direction,"  properly  Incuses  lh» 
Department  on  the  ability  to  exercise 
"control"  rather  than  the  actuality  of  control 
over  specific  decisions.  Therafore,  we  will 
consider  the  full  range  of  criteria  identified 
in  the  SAA,  at  838,  in  determining  whether 
"control"  exists,  (emphasis  added). 

62  FR  27297-96.  The  Department 
declined  to  adopt  the  suggestion  that  the 
Department  define  "legaTor  operational 
control"  under  section  771(33)(F)  of  the 
Act  as  the  "enforceable  ability  to 
compel  or  restrain  coa^nercial  actions." 
Id.  at  27298.  Thus,  we  agree  with 
petitioners  that  the  definition  of  control 
proposed  by  Saha  Thai  is  inconsistent 
with  the  antidumping  statute  and  the 
Department's  regulations.  Although  this 
mote  narrow  application  may  be 
appropriate  for  the  securities  laws,  the 
definition  contained  in  the  antidumping 
statute  is  consistent  with  Congress' 
intent  to  expand  the  categcny  of 
business  relationships  examined  for 
purposes  of  the  Department's 
antidumping  analysis. 

We  also  disagree  with  Saha  Thai's 
assertion  that  Somchai  Lamatipanont 
does  not  control  Saha  Thai  within  the 


meaning  of  secticm  771(33)(F).  As 
discussed  above,  consistent  with  the 
statute  and  regulations,  the 
Department's  control  analysis  properly 
examines  the  ability  or  potential  to 
restrain  or  direct  a  company's 
operations.  As  we  stated  in  the 
preliminary  results,  the  bets  on  the 
record  establish  that  Somchai 
Lamatipanont  is  one  of  the  nine 
members  of  Saha  Thai's  board  of 
directors,  and  has  held  this  position  for 
at  least  the  last  ten  years.  July  30, 1997 
QR  at  2.  Further,  as  Deputy  Managing 
Director,  Mr.  Lamatiftanont  (1)  assists 
the  Managing  Director  in  ensuring  that 
decisions  made  are  executed  in 
accordance  with  the  Managing 
Director's  instructions,  (2)  acts  for  the 
Managing  Director  with  respect  to 
administrative  mattos  w^en  Managing 
Director  is  out  of  the  office,  and  (3)  is 
responsible  for  significant  issues 
involving  day-to-day  operations  and 
management  decisions  in  consultation 
with  me  Managing  Director.  October  31. 
1997  QR  at  2.  "nieae  responsibilities 
place  Somchai  LamatiiMnont  in  a 
position  to  exercise  restraint  or 
direction  over  Saha  Thai's  operations, 
particularly  with  respect  to  pricing  and 
production  decisions. 

Our  conclusion  is  not  altered  by  Saha 
Thai's  argument  that,  because  Saha  Thai 
operates  through  a  consensus  of  its 
owners  and  operators,  no  individual  can 
be  said  to  control  Saha  Thai  without  a 
maiority  of  the  remainder  of  the  group. 
Neither  the  statute  nor  the  legislative 
history  expressly  limits  the  definiti<»  of 
control  to  a  single  person.  The 
definition  of  "control"  is  based  solely 
on  the  ability  to  direct  or  restrain 
operatims.  Therefore,  multiple  persons 
or  groups  may  be  in  control, 
inmvidually  and  jointly,  of  a  single 
entity,  each  having  the  ability  to  direct 
or  restrain  the  company's  activities. 
Based  on  this  analysis,  we  confirm  our 
preliminary  finding  that  the 
Lamatipanont  family,  through  its  equity 
interest  and  a  family  member's  position 
as  a  director  and  senior  executive  officer 
of  Saha  Thai,  controls  Saha  Thai  within 
the  meaning  of  section  771(33)(F). 

Comment  2 

Saha  Thai  disputes  the  Department's 
finding  under  section  771(33)(F)  of  the 
Act  that  Saha  Thai  is  affiliated  with  two 
Thai  producers  of  the  subject 
merchandise.  Thai  Hong  Steel  Pipe 
Import  Export  Co.,  Ltd.  ("Thai  Hong") 
and  Thai  Tube  Co.,  Ud.  ("Thai  Tube"). 
Saha  Thai  argues  that  the  Department 
erred  in  finding  common  control  of 
these  producers  by  the  Lamatipanont 
family  because,  according  to  Saha  Thai, 
there  is  no  such  family  group  who 


possesses  the  power  of  common  control 
over  these  producers.  Saha  Thai  argues 
that  besides  Somchai  Lamatipanont,  the 
other  Lamatipanont  Cunily  members 
own  small  percentages  of  Saha  Thai 
stock  and  have  no  role  in  Saha  Thai.  In 
addition,  Saha  Thai  notes  that  Somchai ' 
Lamatipanont  does  not  ovm  any  shares 
in  Thai  Tube  or  Thai  Hong  and  is  not 
involved  with  either  company. 

Saha  Thai  argues  that  it  haa  no 
commercial  transactions  with  Thai 
Hong  or  Thai  Tube  and  does  not  share 
officers,  directors,  employees, 
infi(nmati<Hi,  or  facilities  with  these 
companies.  Saha  Thai  states  that  the 
three  producers  never  supplied  each 
other  with  production  materials  or 
finished  products,  never  provided  loans 
ot  capital,  and  never  discussed  their 
common  industry  and/or  markets  in 
spite  of  the  Lamatipanont  Csmily's 
involvement  in  eadi.  Saha  Thai  adds 
that,  based  on  the  supplier  Usts  (^itained 
at  verification,  the  reseller  identified  as 
Company  B  in  the  Fedaral  Eegiatar 
notice  of  the  preliminary  results  (ownwd 
and  amtroUed  by  Somchai 
Lamatipanont  and  his  sim,  Woravoit) 
did  not  purchase  pipe  from  either  Thai  - 
Hong  or  Thai  Tube. 

Suia  Thai  concludes  that  the  Saha 
Thai  stock  o«<med  by  Somchai 
Lamatipanont's  brotiier,  Samam.  ami 
Samam's  family  (shareholders,  officers 
and  directors  in  Thai  Tube  and  Thai 
Hong)  is  the  only  link  between  Saha 
Thai  and  Thai  Hong  and  Thai  Tube,  and 
that  this  connection  does  not  amount  to 
evidence  of  a  family  group.  Saha  Thai 
asserts  that  the  Department  based  its 
preliminary  finding  of  a  family  group  on 
a  shared  last  name  as  opposed  to  record 
evidence.  Saha  Thai  continues  that  the 
Department's  finding  that  a  significant 
potential  for  manipulation  of  price  and 
production  does  not  exist  between  these 
companies  casts  doubt  on  the 
Department 's  conclusion  that  the 
Lamatipanont  Csmily  members 
constitute  a  family  control  group.  Saha 
Thai  argues  that  the  "Somdbai 
Lamatipanont  branch"  of  the  family 
should  be  recognized  as  operating 
distinctly  from  and  without 
involvement  by  the  "Samam-Thai 
Hong/Thai  Tube  branch"  of  the 
Lamatipanont  family. 

Saha  Thai  argues  that  by  considering 
the  Lamatipanonts  a  "family  group,"  me 
Department  has  "collapsed"  these 
individuals  under  section  771(33)(A)  of 
the  Act.  Saha  Thai  argues  that  this  is 
incorrect  because  nephews  and  in-laws 
are  not  affiliated  imdsr  the  section 
771(33)(A)  definition  of  the  types  of 
family  members  that  can  be  considered 
affiliates.  Thus,  according  to  Saha  Thai, 
there  is  no  affiliation  under  section 
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771(33)(A)  between  Somchai 
Lamatipanont  and  his  nephew  and  in- 
laws involved  in  Thai  Tube  and  Thai 
Hong.  Even  if  the  Department  finds  that 
the  members  of  the  Lamatipanont  family 
are  affiliated  under  section  771(33)(A), 
Saha  Thai  argues  that  based  on  the 
record  evidence  the  Department  should 
not  collapse  these  individuals  into  a 
single  family  control  group  for  purposes 
of  the  antidumping  law. 

Petitioners  agree  with  the 
Deptartment's  preliminary  determination 
that  the  Lamatipanont  family  constitutes 
a  family  group  who  controls  SahaThai. 
Thai  Hong,  and  Thai  Tube.  To  support 
their  argtmient,  the  petitioners  refer  to 
elements  of  the  Department's 
preliminary  results  collapsing  analysis. 
The  petitioners  argue  that,  contrary  to 
Saha  Thai's  claim,  the  Department  did 
not  find  that  there  was  no  potential  for 
manipulation,  but  that  there  was  not  a 
"significant"  potential  for  manipulation. 
Petitioners  emphasize  that  the  focus  of 
the  Department's  collapsing  analysis  is 
on  the  potential  for  sharing  information 
and  cooperation,  not  on  the  structure  of 
ownership  interest.  Petitioiiers  state  that 
in  the  preliminary  results,  the 
Department  found  every  element  for 
collapsing  present  other  than  evidence 
of  intertwined  operations;  petitioners 
note  that  actual  evidence  of  intertwined 
operations  is  not  required  to  find 
significant  potential  for  manipulation. 
Petitioners  continue  that  finding  actual 
evidence  of  cooperation  between  Saha 
Thai  and  Thai  Hong  and  Thai  Tube 
would  have  been  nearly  impossible,  and 
the  Department  was  imable  to  verify 
such  cooperation,  because  (1)  Saha  Thai 
chose  not  to  provide  relevant 
information,  (2)  Saha  Thai's  responses 
are  not  reliable,  and  (3)  Thai  Hong  and 
Thai  Tube  refused  to  participate  in  this 
review. 

Furthermore,  petitioners  argue  that 
the  record  evidence  does  support  the 
conclusion  that  a  significant  potential 
for  price  and  production  manipulation 
exists.  Petitioners  cite  Collated  Roofing 
Nails  from  Taiwan,  in  which  the 
Department  found  that  persons  in 
"positions  of  legal  and  operational 
control  in  their  respective  companies 
[can]  create  a  significant  potential  for 
price  or  production  manipulation."  62 
FR  51427,  51436  (Oct.  1, 1997) 
(emphasis  added).  Petitioners  assert  that 
family  members  can  be  expected  to  act 
in  concert  when  doing  so  is  in  their 
common  interests.  Petitioners  add  that 
the  Department  has  not  improperly 
adopteid  a  presiunption  that  family 
members  necessarily  act  in  concert 
because  such  cooperation  between 
family  members  is  not  required  to  find 
affiliation  under  the  statute.  Because  the 


statute  defines  family  members  as 
affiliated  persons,  it  is  reasonable  to 
presimie  that  they  will  cooperate  with 
one  another.  Petitioners  continue  that 
the  Department  reasonably  interpreted 
the  statute  to  find  that  a  person  is 
affiliated  with  the  children  of  his 
brother.  Petitioners  conclude  that  the 
Department  correctly  found  that  Saha 
Thai  is  affiUated  wiUi  Thai  Hong  and 
Thai  Tube  in  the  preliminary  results, 
and  should  find  the  same  in  the  final 
results. 

Department's  Position 

We  disagree  with  Saha  Thai's 
argimient  that  we  improperly  examined 
the  Lamatipanont  family  as  a  control 
group  for  purposes  of  our  affiliation 
analysis  imder  section  771(33)(F)  of  the 
Act.  Section  351.102(b)  of  the  Final 
Regulations  provides  that,  in 
determining  whether  control  exists  for 
the  piupose  of  finding  affiUation,  the 
Department  will  consider,  among  other 
things,  corporate  or  family  groupings, 
fi'anchise  or  joint-venture  agreements, 
debt  financing,  and  close  suppher 
relationships.  62  FR  at  27380.  The 
directive  in  the  regulations  that  the 
Department  consider  family  groupings 
in  examining  affiliation  recognizes  that 
control  may  be  exerted  through  familial 
holdings  and  corporate  positions.  It  is 
therefore  reasonable  to  examine  familial 
control  in  the  aggregate  to  ensure  that 
prices  and  costs  used  in  the  dumping 
calculation  reflect  market  value,  and  are 
not  influenced  by  familial  relationships, 
and  that  the  appropriate  methodology  is 
employed  {e.g.,  affiliated  producers  are 
collapsed  where  warranted).  See  e.g.. 
Queen 's  Flowers  de  Colombia  v.  United 
States,  F.Supp.  617.  626  (OT  1997). 

The  facts  on  the  record  demonstrate 
that  several  families  are  each  involved 
in  the  ownership  and  management  of 
Saha  Thai.  Four  of  these  families  also 
own  and  control  at  least  one  other  Thai 
company  that  produces  and/or  sells  the 
subject  merchandise.  Throughout  its 
questionnaire  responses,  Saha  Thai 
refers  to  "six  family  groups  with 
ownership  interests  in  Saha  Thai."  See, 
e.g..  October  31, 1997  QR  at  9.  Each 
family  owns  a  significant  minority  of 
Saha  Thai's  shares.  Each  of  these  six 
stockholding  families  holds  at  least  one 
seat  on  Saha  Thai's  nine-member  Board 
of  Directors  (together  they  hold  all  of  the 
nine  board  seats  in  Saha  Thai),  and 
members  of  the  four  families  with  the 
largest  equity  interests  also  serve  as  the 
senior  executive  officers  in  Saha  Thai: 
Chairman  of  the  Board  (Ampapankit). 
Managing  Director  (Karuchit/ 
Kunanantakul),  Deputy  Managing 
Director  (Lamatipanont).  and  Financial 
Director  (Sae  Haeng/Ratanasirivilai). 


The  facts  on  the  record  demonstrate  that 
Saha  Thai's  ownership  and  management 
structure  is  family-oriented,  and  that 
within  this  structuire,  these  famiUes  are 
legally  or  operatioiudly  in  a  position, 
jointly  and  severally,  to  control  Saha 
Thai  within  the  meaning  of  section 
771(33)  of  the  Act. 

The  Department's  analysis  in  this  case 
follows  current  practice  by  evaluating 
all  indicia  of  control  by  the  family,  not 
just  stock  ownership.  For  instance,  in  an 
analysis  of  affiUation  based  on  common 
control  by  a  family  group,  the 
Department  explained: 

The  legislative  history  of  the  URAA  makes  it 
clear  that  the  statute  does  not  require 
majority  ownership  for  a  finding  of  control. 
Even  a  minority  shareholder  interest, 
examined  within  the  context  of  the  totality  of 
other  evidence  of  control,  can  be  a  factor  that 
we  consider  in  determining  whether  one 
party  is  operationally  in  a  position  to  control 
another. 

Certain  Cut-to-Lengjth  Carbon  Steel  Plate 
From  Brazil:  Final  Results  of 
Antidumping  Duty  Administrative 
Review,  62  FR  18486,  18490  (April  15. 
1997).  In  the  most  recentiy  completed 
segment  of  this  proceeding,  the 
Department  noted  the  breadth  of  the 
term  "control"  under  section  771(33)  of 
the  Act:  "the  statutory  definition  of 
control  encompasses  both  legal  and 
operational  control.  Multiple  persons  or 
groups  may  be  in  control,  individually 
and  jointly,  of  a  single  entity,  i.e.,  each 
has  the  ability  to  direct  or  restrain  the 
company's  activities."  Certain  Circular 
Welded  Carbon  Steel  Pipes  and  Tubes 
from  Thailand:  Final  Results  of 
Antidumping  Administrative  Review,  62 
FR  53808  at  53815  (October  16, 1997). 

Our  finding  that  Saha  Thai  is 
affiliated  under  section  77 1(33)(F)  of  the 
Act  with  Thai  Tube  and  Thai  Hong  by   . 
virtue  of  common  control  by  the 
Lamatipanont  family  is  based  on  record 
evidence  that  this  family  is  one  of  the 
control  groups  within  Saha  Thai.  Our 
analysis  of  the  Lamatipanont  family's 
control  is  consistent  with  the  statute, 
regulations  and  current  practice. 

We  disagree  with  Saha  Thai's 
assertion  that  we  should  consider  the 
Lamatipanonts  as  two  separate  branches 
of  the  same  family  who  operate 
independently  of  each  other.  In  its 
questionnaire  responses  and  case  briefs, 
Saha  Thai  does  not  deny  that  Somchai 
Lamatipanont,  the  center  of  one  alleged 
branch  of  the  family,  is  the  brother  of 
Samam  Lamatipanont,  the  center  of  the 
second  alleged  branch  of  the  family. 
These  brothers,  their  wives,  and  their 
children  are  owners,  directors  and 
managers  of  three  producers  of  standard 
pipe:  Saha  Thai,  Thai  Hong  and  Thai 
Tube.  Where  members  of  the  same 
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tunily  hold  Interests  and  management 
positions  in  several  companies  in  the 
same  industry,  it  is  reasonable  to 
examine  the  interests  of  the  family  as  a 
whole  for  purposes  of  determining 
where  common  control  exists.  See 
Queen's  Flowers  981  F.Supp.  at  626. 

Saha  Thai  misconstrues  our  analysis 
by  claiming  that  we  improperly 
collapeed  the  Lamatipanont  family 
members  under  section771(33)(A)  of  the 
Act.  We  did  not  rely  on  this  provision 
for  purposes  of  aggregating  the  interests 
of  the  Lamatipanont  funily  members. 
Rather,  we  made  reference  to  this 
subsection  merely  as  further  support  for 
considering  familial  holdings  in  our 
affiliation  analysis,  i.e.,  the  fact  that 
family  members  are  affiliated,  confirms 
the  reasonableness  of  examining  control 
by  family  groups.  We,  therefore,  find  it 
reasonable  to  examine  the  interests  of 
the  Lamatipanont  family  as  a  whole  in 
steel  pipe  businesses. 

Moreover,  in  determining  the 
existence  of  a  "corporate  or  family 
grouping"  for  purposes  of  affiliation,  the 
Department  is  not  required  to  find,  as 
Saha  Thai  suggests,  the  existence  of  a 
"control  group  acting  in  concert." 
Drawing  such  a  bright  line  test  ignores 
the  focus  of  the  statute  and  the 
regulations  on  the  ability  of  a  person  to 
exert  restraint  or  direction  over  a 
company  in  determining  "control"  for 
purposes  of  affiliation.  The  Department 
is  equally  concerned  with  a  control 
group  which  has  the  potential  to  act  in 
concert  or  act  out  of  conunon  interest. 

Finally,  Saha  Thai's  arguments  that  it 
had  no  commercial  transactions  and 
does  not  share  officers,  directors, 
employees,  information  or  facilities 
with  lliai  Hong  or  Thai  Tube  to  support 
its  argument  that  the  Lamatipanont 
family  does  not  control  these  producers 
is  unpersuasive.  These  factors  are 
relevant  to  a  collapsing  analysis  but  are 
not  determinative  of  control  within  the 
meaning  of  section  771(33)  of  the  Act. 
(See  Department's  Position  in  response 
to  Comment  3.)  For  the  purpose  of 
examining  the  existence  of  common 
control,  we  examined  indicia  of  control, 
such  as  the  ownership  interests,  board 
of  directors  seats  and  management 
positions  held  by  members  of  the 
Lamatipanont  family  in  Saha  Thai,  Thai 
Hong,  and  Thai  Tube.  Analysis  of  these 
facts  led  us  to  conclude  that  these  three 
producers  of  the  subject  merchandise 
are  affiliated  because  they  are  under  the 
common  control  of  the  Lamatipanont 
family  within  the  meaning  of  section 
771(33KF)  of  the  Act.  Our  conclusion  is 
unchanged  for  the  final  results. 


CoaiiiMBt3 

Petitioners  argue  that  the  Department 
incorrectly  found  in  the  preliminary 
results  that  Saha  Thai  and  Thai  Tube 
and  Thai  Hong  should  not  be  collapsed 
because  there  is  no  evidence  of 
intertwined  operations.  Petitionere 
argue  that  while  evidence  of  actual  price 
and  production  manipulation  is  not 
present  on  the  record,  the  Department  in 
its  regulations  explicitly  rejected  the 
need  for  a  showing  of  acttial 
manipulation  in  favor  of  finding  a 
significant  potential  for  manipulation. 
Petitionen  also  argue  that  there  is 
significant  potential  for  manipulation  of 
price  and  production  where  affiliation  is 
baaed  on  control  under  section  771(33) 
of  the  Act.  Petitionen  contend  that 
whenever  a  person  or  group  of  people 
are  legally  or  operationally  in  a  position 
to  exercise  restraint  or  direction  over 
two  entities,  there  is  a  significant 
potential  for  manipulation  of  price  and 
production.  Petitionen  dte  Certain 
Welded  Ckubon  SUmdard  Steel  Pipes 
and  Tubes  From  India;  Final  Results  of 
New  Shippers  Antidumping  Duty 
Administrative  Review.  62  FR  51427, 
51436  (Sept.  10, 1997),  as  a  case  where 
the  Department  found  that  it  was 
"inunaterial"  that  two  collapsed  entities 
were  operated  as  separate  entities,  and 
that  there  may  be  overlap  between  the 
evidence  used  to  find  affiliation  based 
on  control  and  the  evidence  used  to 
determine  the  appropriateness  of 
collapsing.  Petitionen  then  cite  Collated 
Roofing  Nails  From  Taiwan;  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value,  62  FR  51427.  51436  (Oct.  1, 
1997),  as  support  for  the  proposition 
that  significant  potential  for 
manipulation  of  price  or  production  can 
be  created  by  a  person  or  a  group  of 
persons  in  positions  of  legal  and 
operational  control  in  their  respective 
companies. 

Petitionen  argue  that  the 
Department's  preliminary  affiliation 
analysis  regarding  the  Lamatipanont 
family's  ownership,  management  and 
access  to  marketing,  sales  and 
production  data  support  the  existence  of 
a  significant  potential  for  price  and 
production  manipulation.  Petitionen 
note  that  the  Department  found  that 
Saha  Thai's  competition  policy  on  its 
own  does  not  rebut  the  potential  for 
manipulation  of  prices  and  production. 
Petitionen  note  that  the  focus  of  the 
Department's  regulations  on  this  issue  is 
the  potential  for  manipulation,  and 
argue  that  requiring  a  showing  of  actual 
intertwined  operations  undercuts  this 
focus  of  the  regulations. 

Petitionen  also  argue  that  Saha  Thai 
has  frustrated  the  Department's  attempts 


to  gain  information  on  Thai  Tube  and 
Thai  Hong,  and  that  the  record  contains 
numerous  instances  where  Saha  Thai 
refused  to  provide  basic  information. 
Petitionws  continue  that  the 
Department  should  hold  Saha  Thai 
responsible  if  the  record  contains 
inconclusive  evidence  of  intertwined 
operations  between  Saha  Thai  and  "Thai 
Tube  and  lliai  Hong.  Petitionen 
conclude  that  the  Department  should 
collapse  these  three  companies  for  the 
final  results. 

Saha  Thai  responds  that  there  is  no 
basis  on  which  Thai  Tube  and  Thai 
Hong  can  be  collapsed  with  Saha  Thai, 
particularly  because  Saha  Thai  had  no 
conunerd^  or  other  transactions  with 
these  companies,  and  in  fact  had  a 
twelve-year-old  company  policy 
prohibiting  such  transactions.  Saha  Thai 
states  that  petitionen'  argimients  that 
these  companies  should  be  collapsed 
are  irrelevant  and  ludicrous.  Saha  Thai 
concludes  that  the  Department  should 
affirm  its  decision  not  to  collapse  Saha 
Thai  and  Thai  Tube. 

Department's  Position 

A  finding  of  affiliation  has  been  and 
continues  to  be  a  necessary,  but  not 
determinative,  criterion  in  deciding 
whether  to  "collapse"  two  or  more 
companies,  i.e..  treat  them  as  a  single 
entity  for  margin  calculation  purposes. 
For  example.  Uie  Department  may  find 
two  companies  affiliated  on  the  basis  of 
an  equity  interest  and  then  consider  the 
/eve7  of  that  interest  in  deciding  whether 
to  collapse  the  affiliated  ptuties.  One 
producer's  equity  interest  of  ten  percent 
of  another  would  result  in  treating  two 
companies  as  affiliated,  but  absent  other 
facton  may  be  insufficient  to  warrant 
collapsing  them.  Similarly,  a  finding  of 
control  results  in  treating  companies  as 
affiliated.  However,  it  is  appropriate  to 
consider  the  level  of  control  in  deciding 
whether  to  collapse  those  companies. 
The  existence  of  some  degree  of  control 
alone  is  not  necessarily  determinative  of 
the  collapsing  question.  In  short, 
affiliation  alone  is  not  a  sufficient  basis 
to  collapse.  See  Preamble  to  the  Final 
Regulations.  62  FR  at  27345. 

In  the  preliminary  results,  we  found 
Saha  Thai  affiliated  virith  Thai  Tube  and 
Thai  Hong  under  section  771(33)(F)  of 
the  Act  by  virtue  of  common  control  by 
the  Lamatipanont  family.  We  then 
applied  our  collapsing  analysis,  using 
facton  set  forth  in  the  Final  Regulations 
at  §351.401(1),  to  determine  whether 
these  two  producen  should  be 
collapsed  with  Saha  Thai  for  purposes 
of  calculating  dumping  margins. 
Although  each  producer  is  affiliated 
with  S^a  Thai  and  each  company 
produces  subject  merchandise,  we 
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concluded  that  the  record  evidence  did 
not  support  a  finding  of  significant 
potential  for  maniptUation  of  pricing  or 
production.  Therefore,  we  did  not 
collapse  Saha  Thai  with  either  Thai 
Tube  or  Thai  Hong.  See  Memo  to  File 
from  John  Totaro.  March  30, 1998.  We 
continue  to  find  that  collapsing  Saha 
Thai  with  these  producen  is 
inappropriate  in  this  review. 

Although  we  agree  with  the 
petitionen'  assertion  that  evidence  of 
actual  manipulation  is  not  a  prerequisite 
to  finding  a  significant  potential  for 
manipulation,  the  recond  evidence  must 
demonstrate  a  "significant  potential"  for 
such  manipulation  to  justify  treating 
affiliated  producen  as  a  single  entity. 
We  also  agree  that  each  factor  set  forth 
as  a  relevant  indicator  to  determine 
whether  a  significant  potential  for 
manipulation  exists  need  not  be  met  in 
each  case.  Rather,  as  explained  in  the 
Preamble  to  the  Final  Regulations,  this 
is  a  non-exhaustive  list  of  facton  which 
the  Department  considen  in 
determining  whether  to  collapse 
affiliated  producen.  Id.  In  practice, 
where  facton  such  as  substantial 
transactions,  shared  distributon,  or 
interlocking  boards  or  management 
indicate  a  significant  potential  for 
manipulation,  the  Department  has 
treated  separate  entities  as  one.  See 
Certain  Fresh  Cut  Flowers  from 
Colombia;  Final  Results  of  Antidumping 
Duty  Administrative  Reviews.  61  FR 
42833.  42853  (Aug.  19, 1996):  Cut  to 
Length  Carbon  Steel  Plate  from  Brazil; 
Preliminary  Results  of  Antidumping 
Duty  Administrative  Review,  62  FR 
47436.  47437  (Sept.  9, 1997)  and  Certain 
Cut-to-Length  Carbon  Steel  Plate  from 
Brazil;  Final  Results  of  Antidumping 
Duty  Administrative  Review.  62  FR 
12744. 12749  (March  16. 1998):  Certain 
Welded  Carbon  Standard  Steel  Pipes 
and  Tubes  from  India;  Final  Results  of 
New  Shippers  Antidumping  Duty 
Administrative  Review.  62  FR  47632, 
47638-39  (Sept.  10, 1997). 

In  this  instance,  we  found  the  facton 
indicating  a  potential  for  manipulation 
insufficient  to  collapse  Saha  Thai  and 
Thai  Tube  and  Thai  Hong.  While  the 
Lamatipanont  family  exercises  some 
control  over  each  of  these  entities,  it  is 
only  one  of  several  groups  that  jointly 
and  severally  control  Saha  Thai.  There 
is  little  overlap  between  the  boards  and 
management  of  Saha  Thai  and  the  other 
two  producen.  While  the  Lamatipanont 
family  holds  all  the  board  seats  and  high 
management  positions  in  Thai  Tube  and 
Thai  Hong,  another  member  of  the 
family  holds  only  one  of  nine  board 
seats  and  the  Deputy  Managing  Director 
position  in  Saha  Thai.  Moreover,  there 
are  no  commercial  transactions  or  other 


evidence  of  intertwined  operations 
between  Saha  Thai  and  either  Thai 
Hong  or  Thai  Tube.  Petitionen  claim 
that  there  is  some  evidence  on  the 
record  of  intertwined  operations,  but  we 
cannot  conclude  fit>m  the  evidence  to 
which  petitionen  refer  that  Saha  Thai's 
operations  are  intertwined  with  Thai 
Hong  or  Thai  Tube.  (EKie  to  the 
proprietary  nature  of  this  information, 
details  of  our  analysis  are  contained  in 
the  proprietary  venion  of  the 
Memorandum  to  File  bom  John  Totaro, 
dated  October  5, 1998.)  Thus,  the  facts 
presented  in  this  review  are  similar  to 
those  in  Chilean  salmon,  where  the 
Department  did  not  collapse  two 
companies  because  it  foimd  no  evidence 
to  suggest  a  significant  possibility  of 
price  or  production  manipulation.  See 
Notice  of  Final  Determination  of  Sales 
at  Less  Than  Fair  Value:  Fresh  Atlantic 
Salmon  From  Chile,  63  FR  31411,  31421 
(June  9,  1998). 

We  do  not  consider  our  finding  of  the 
Lamatipanont  family's  ownership  and 
control,  by  itself,  as  a  sufficient  basis  to 
collapse  these  affiliates.  As  discussed 
above,  the  Lamatipanont  family  is  a 
significant  but  minority  owner  of  Saha 
Thai,  and  multiple  entities  are  in 
control  of  Saha  Thai.  In  Standard  Pipes 
from  India.  Commerce  recognized  that 
there  may  be  overlap  in  the  evidence 
establishing  affiliation  by  control  and 
our  collapsing  analysis,  but  the 
evidence  relied  on  in  our  collapsing 
analysis  goes  beyond  that  which  is 
necessary  to  find  common  control.  For 
example,  in  Standard  Pipes  from  India, 
the  two  affiliated  producen  shared  four 
memben  of  their  boards  of  directon  out 
of  a  total  of  seven  directon  for  one 
company  and  nine  directon  for  the 
other.  62  FR  at  51438.  In  addition,  the 
same  individuals  held  the  top 
management  positions  in  both 
producen.  Id.  Similarly,  in  Collated 
Roofing  Nails  from  Taiwan,  the  family 
memben  who  owned  and  controlled  the 
affiliated  producen  also  had  significant 
ties  to  both  companies.  The  chairman  of 
one  producer  was  the  past  general 
manager  and  current  advisor  to  the 
second  producer,  where  his  son  was  the 
current  general  manager.  Each  family 
member  had  substantial  responsibility 
for  the  sales  and  production  decisions  of 
their  respective  companies,  which 
facilitated  the  sharing  of  employees  and 
the  transferring  of  sales  between  the 
two.  See  Collated  Roofing  Nails  from 
Taiwan,  62  FR  at  51436. 

In  the  present  case,  the  level  of 
control  and  the  absence  of  evidence  of 
intertwined  operations  leads  us  to 
conclude  the  collapsing  is  not 
warranted.  This  determination  does  not 
reflect  a  heightened  evidentiary 


standard,  as  petitionen  suggest.  Rather, 
it  is  consistent  with  the  Department's 
practice  of  not  collapsing  producen 
solely  on  the  basis  of  affiliation.  See 
Preamble  to  the  Final  Regulations,  62 
FR  at  27345. 

Saha  Thai  provided  sufficient 
information  for  the  Department  to  make 
a  collapsing  information.  Therefore, 
despite  that  fact  that  Thai  Tube  and 
Thai  Hong  refused  to  provide 
information,  the  use  of  facts  available 
was  unnecessary.  We  note,  however, 
that  we  will  continue  to  examine  the 
appropriateness  of  collapsing  these 
affiliated  producen  in  future  reviews. 
Therefore,  continued  lack  of 
participation  from  these  companies  may 
result  in  the  application  of  facts 
available. 

Comment  4 

Saha  Thai  argues  that  the  Department 
failed  to  undertiake  the  requisite 
statutory  and  regulatory  analysis  of  the 
Siam  Steel  Group  companies  in 
reaching  its  conclusion  that  those 
companies  are  affiliated  on  the  basis  of 
common  control  by  the  Karuchit/ 
Kunanantakul  family.  Saha  Thai  argues 
that  because  Saha  Thai  is  controlled  by 
a  group  other  than  the  Karuchit/ 
Kunanantakul  family.  Saha  Thai  cannot 
be  affiliated  with  Siam  Matsushita  >  or 
any  other  Siam  Steel  Group  company  by 
means  of  como)on  control  under  section 
771(33)(F)  by  the  Karuchit/ 
Kunanantakul  family.  Saha  Thai  asserts 
that  the  Karuchit/Kunanantakul  family 
does  not  control  Saha  Thai  and  that 
major  company  decisions  require  board 
approval.  Further.  Saha  Thai  argues  that 
the  Karuchit/Kunanantakul  family  does 
not  control  Siam  Matsushita  because  (1) 
it  held  only  39%  of  Siam  Matsushita's 
shares.  (2)  Karuchit/Kimanantakul 
family  memben  held  only  ceremonial 
titles  in  the  company.  (3)  the 
operational  and  management  roles  in 
Siam  Matsushita  are  held  by  Japanese 
individuals,  and  (4)  a  majority  of  the 
board  memben  are  Jaftanese 
individuals.  Saha  Thai  concludes  that 
Japanese  investon  control  Siam 
Matsushita,  while  the  Karuchit/ 
Kunanantakul  fomily  is  merely  the 


*  In  iti  caw  and  rebunal  brieb.  Saha  Thai  referred 
to  Siam  Matsuthita  Steel  Co..  Ltd.  as  "Company  E," 
the  name  lued  by  the  DepartroenI  to  refer  to  this 
company  in  the  preliminary  results  becauae  Saha 
Thai  requested  for  business  proprietary  treatment  of 
this  company's  name.  However.  Saba  Thai  has 
refafTed  to  this  company  on  the  public  record  of 
this  review,  for  example,  at  page  2  and  Exhibit  A 
of  its  December  31,  1997  questionnaire  resftonse 
(public  version).  Exhibit  2  of  its  October  31.  1997 
questionnaire  response  (public  version).  Therefore, 
tiie  company's  identity  is  no  longer  proprietary. 
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company's  local  conduit  into  the  Thai 
market. 

Saha  Thai  contends  that  the 
Department's  conclusions  in  the 
—  preliminary  results  regarding  the 

influence  of  Siam  Steel  International  on 
the  manufacturing  policies  and  product 
selection  of  the  Siam  Steel  Group 
companies  were  not  supported  by  the 
record.  Saha  Thai  claims  that  the 
reference  to  the  Siam  Steel  Group  name 
is  for  public  relations  purposes  only  and 
there  is  no  legal  entity  known  as  the 
Siam  Steel  Group.  Saha  Thai  contends 
that  the  Karuchit/Kuiuuiantakul  family 
holds  only  minority  interests  in  the 
Siam  Steel  Group  companies  and  exerts 
no  managerial  control  in  the  series  of 
joint  ventures  that  comprise  these 
entities.  Saha  Thai  asserts  that  the 
Karuchit/Kunanantakul  family  does  not 
have  the  ability  to  direct  the  production 
decisions  of  the  Siam  Steel  Group 
members  because  that  control  rests  with 
Japanese  investors. 

Second,  Saha  Thai  argues  that  the 
Department  correctly  decided  to  not 
collapse  Saha  Thai  and  Siam  Matsushita 
for  the  preliminary  results  because  of 
the  substantial  retooling  needed  to  shift 
production  from  Saha  Thai  to  Siam 
Matsushita.  In  addition.  Saha  Thai 
argues  that  the  record  does  not  contain 
evidence  of  any  potential  for  the 
manipulation  of  price  or  production 
between  these  companies.  Saha  Thai 
references  the  company  policy  adopted 
t«velve  years  ago  that  prt^bits  certain 
kinds  of  cooperatiim,  and  its  statement 
in  its  October  31, 1997,  questionnaire 
response  that  none  of  the  operations  of 
Saha  Thai  and  Siam  Matsushita  were 
intertMrined.  Saha  Thai  asserts  that 
neither  company  was  performing  any 
part  of  the  other's  production  processes, 
nor  were  they  sharing  designs. 
Moreover,  except  for  Siam  Matsushita's 
extremely  small-quantity  purchases 
from  Saha  Thai.  Saha  Thai  claims  there 
were  no  commercial  interactions 
between  Saha  Thai  and  Siam 
Matsushita. 

Finally.  Saha  Thai  states  that  it 
provided  information  concerning  Saha 
Thai's  relationship  to  and  interactions 
with  many  other  com{>anies  in  response 
to  the  Department's  questions.  Saha 
Thai  claims  that  it  made  overtures  to  the 
Department  concerning  the  need  to 
include  meetings  with  Siam  Matsushita 
or  visits  to  the  company  as  part  of  its 
~    verification,  but  that  the  Department  did 
not  request  any  additional  information. 
Sfha  Thid  urges  the  Department  to 
affirm  its  preliminary  results  decision  to 
not  collapse  Saha  Thai  and  Siam 
Matsushita. 

Petitioners  agree  %vith  the 
Department's  conclosion  in  the 


preliminary  results  that  the  facts  on  the 
record  establish  that  Saha  Thai  is 
affiliated  within  the  meuung  of  section 
771(33)(F)  with  Siam  Matsushita. 
However,  petitioners  argue  that  the 
Department  should  collapse  Saha  Thai 
and  Siam  Matsushita  for  the  final 
results.  Petitioners  disagree  with  the 
Department's  preliminary  analysis,  in 
wbdch  the  Department  concluded  that 
the  substantial  retooling  criterion  of  the 
collapsing  analysis  is  not  satisfied. 

Petitioners  argue  that  the  record  does 
not  contain  sufficient  information  on 
Siam  Mataushita's  PVC-lined  pipe 
production  process  to  determine 
whether  it  produces  this  pipe  at  full 
capacity  or  whether  it  has  excess 
capacity  to  devote  to  the  production  of 
the  subject  merchandise.  Also, 
petitioners  contend  that  the  record  does 
not  contain  information  on  the  capacity 
of  Siam  Mataushita's  pipe  mill  relative 
to  Saha  Thai's,  or  ita  galvanizing 
facilities  and  PVC-coating  equipment. 
Petitioners  argue  that,  alwent  this  record 
evidence,  the  Department's  conclusion 
that  Siam  Mataushita  would  have  to 
significantly  alter  ita  masufactuiing 
process  is  flawed. 

Petitioners  also  disagree  with  the 
Department's  conclusion  that  allowing  a 
portion  of  production  facilities  to  stand 
idle  constitutes  a  substantial  retooling  of 
Siam  Matsushita's  facility.  Petitioners 
contend  that  retooling  requires  the 
addition  of  new  equipment  or 
modification  of  existing  equipment,  not 
merely  the  lack  of  use  of  existing 
equipment.  Petitioners  contend  that, 
unlike  the  circxunstances  in  Certain 
Porcelain-on-Steel  Cookware  From 
Mexico:  Final  Results  of  Antidumping 
Duty  Administrative  Review,  62  FR 
42496  (July  30. 1997).  no  infrastructure 
changes  would  be  necessary  for  Siam 
Mataushita  to  produce  the  subject 
merchandise  because  Siam  Mataushita 
produces  standard  pipe  as  an 
intermediate  product.  Further, 
petitioners  argue  that  the  record 
establishes  that  Siam  Matsushita  has 
break  points  in  ita  process  after  pipe 
production  for  galvanizing  and  PVC 
coating  that  allow  it  to  use  portions  of 
its  facilities  without  engaging  other 
portions  of  ita  faciUties.  Petitioners 
conclude  that  the  record  evidence 
supports  the  fact  that  Siam  Matsushita 
could  produce  standard  pipe  identical 
to  that  produced  by  Saha  Thai  without 
substantial  retooling  of  its  production 
facilities. 

Furthermore,  petitioners  note  that  the 
Department's  preliminary  analysis  did 
not  address  the  third  collapsing 
criterion  contained  in  section 
351.401(f)(1)  of  the  Final  Regulations, 
i.e.,  significant  potential  for  price  or 


production  manipulation.  However, 
petitioners  argue  that  the  facts  which 
support  the  EtepartmeDt's  preliminary 
finding  that  Sana  Thai  and  Siam 
Mataui^ta  are  affiliated  by  means  of 
common  control  by  the  Karuchit/ 
Kunanantakul  family  and  membership 
in  the  Siam  Steel  Group  also  support 
this  collapsing  factor.  Petitioners  argue 
that  family  ownership  and  control 
under  section  771(33)  necessarily 
constitutes  a  significant  potential  for 
manipulation,  citing  Collated  Roofing 
Nails  from  Taiwan.  62  FR  at  51436. 
Petitioners  also  note  that  the 
Department  need  not  find  that  this 
factor  exista,  but  must  find  that,  based 
on  the  totality  of  circiunstances.  the  Xvro 
companies  are  sufficiently  related  to 
warrant  treatment  as  a  single  entity. 
citing  Certain  Welded  Canton  Standard 
Steel  Pipes  and  Tubes  from  India.  62  FR 
at  47638. 

Petitioners  claim  the  Department's 
preliminary  findings  regaiding  the  Siam 
Steel  Group  indicate  at  least  some 
degree  of  common  involvement  by  the 
group  in  pricing  decisions  of  the  two 
companies.  However,  petitioners  state 
that  additional  information  about  the 
intertwined  nature  of  Saha  Thai's  and 
Siam  Matsushita's  operations  is  not 
available  because  Sana  Thai  did  not 
make  such  information  available. 
Petitioners  claim  these  are  essentially 
the  same  circumstances  that  led  the 
Department  to  apply  adverse  facts 
available  to  Saha  Thai  in  the  last  review. 

Department's  Position 

We  disagree  with  Saha  Thai's 
assertions  that  it  is  not  affiliated  with 
Siam  Mataushita  under  the  Act.  Section 
351.102(b)  of  the  Final  Regulations 
provides  that,  in  determining  whether 
control  exista  for  the  purpose  of  finding 
affiliation,  the  DeparUnent  will 
consider,  among  other  things.  corp<Hate 
or  family  groupings,  franchise  or  joint- 
venture  agreements,  debt  financing,  and 
close  supplier  relationships.  The  facts 
on  the  record  demonstrate  that  the  Siam 
Steel  Group  is  a  grouping  of  Thai 
entities  involved  in  the  steel  industry 
which  is  owned  and  managed  by  the 
Karuchit/Kunanantakul  family. 
Although  these  companies  may  operate 
'  independently  of  each  other,  they  are 
nonetheless  subject  to  direct  or  indirect 
control,  within  (he  meaning  of  section 
771(33)  of  the  Act,  by  the  Karuchit/ 
Kunanantakul  family. 

The  record  indicates  that  one  of  the 
Siam  Steel  Group  companies,  Siam 
Steel  Group  International  Co.,  Ltd., 
("SSGI").  is  the  primary  organizing 
body  of  the  Siam  Steel  Group.  SSGI  is 
98.88  percent  owned  by  members  of  the 
Kartichit/Kunanantakul  family.  October 
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31,  1997  QR  at  Exhibit  5.  The  Siam  Steel 
Group  brochure  describes  SSGI  as 
follows: 

Siam  Steel  Croup  International  Co.,  Ltd. 
was  established  with  an  intention  to  promote 
and  support  the  operation  of  affiliated 
companies  in  Siam  Steel  Group  together  with 
help  in  company's  expansion  and 
development  business  of  the  group  to 
proceed  more  efficiently.  .  .  . 

Apart  from  a  strong  purpose  to  develop 
technology  and  local  industry  in  order  to 
compete  with  other  countries,  Siam  Steel 
Croup  have  stable  fwlicy  to  continuously 
help  preserving  the  environment  and 
conserving  the  nature  directly  by  selection  of 
products  that  do  not  harm  the  nature  and 
strictly  control  the  manufocturing  process 
conformable  to  technical  know-how  basis. 

June  2, 1997  QR  at  Exhibit  6.  Thus,  the 
Siam  Steel  Group  holds  itself  out  to  the 
public  as  an  organization  of  affiliated 
comftanies,  whose  expansion  and 
development  of  business  is  promoted 
and  supported  by  SSGI.  and  who  follow, 
to  one  degree  or  another,  common 
policies  on  manufactiuing  methods  and 
selection  of  products  to  be  produced. 
Further  evidence  of  SSGI's  role  in  the 
Siam  Steel  Group  companies  is  the  fact 
that  SSGI  funded  the  Siam  Steel  Group 
brochure.  December  22. 1997  QR  at  6. 
From  this  record  evidence,  we  conclude 
that  the  Siam  Steel  Group  is  the  type  of 
corporate  grouping  envisioned  by  the 
SAA  and  the  Dspartment's  regulations. 

The  Karuchit/kunanantakm  family, 
together  with  Siam  Steel  International 
Public  Company  Ltd.'.  own  betMreen 
8.17  percent  and  100  percent  of  each  of 
the  26  Siam  Steel  Group  companies, 
averaging  57.97  percent  ownership  of 
each  company.  'The  members  of  the 
Karuchit/Kunanantakul  family  are  in 
various  positions  of  legal  and/or 
operational  control  in  each  member 
company  through  ownership  and  or 
management  in  each  company,  and 
through  ownership  and  management  of 
SSGI  and  Siam  Steel  International 
PubUc  Company  Ltd. 

With  respect  to  Saha  Thai  in 
particular,  the  Karuchit/Kunanantakul 
family  directly  or  indirectly  owns  a 
significant  percentage  of  Saha  Thai's 
stock.  This  family  controls  three  of  the 
nine  seata  on  Saha  Thai's  Board  of 
Directors,  as  well  as  the  Managing 
Director's  position.  Saha  Thai  notes  that 
"{plricing  decisions  (either  in  the 
establishment  of  a  price  list  or  changes 
to  it)  are  not  considered  major  decisions 
requiring  board  approval."  December 
22. 1997  QR  at  1.  As  stated  above. 


'  Siam  Steel  International  Public  Company.  Ltd. 
it  ■  Siam  Steel  Group  member,  furniture 
manufacturer.  Saha  Thai  shareholder  and  Saha  Thai 
customer.  The  Karuchit/Kunanantakul  family  owns 
a  controlling  (65.33  percent)  interest  in  this 
company. 


pricing  decisions  are  made  by  the 
Managing  Director.  Somchai  Karuchit. 
The  significant  minority  equity  interest, 
seata  on  the  Board  of  Directors,  and  the 
Managing  Director's  position  combine  to 
place  the  Karuchit/Kunanantakul  family 
in  a  position  of  legal  and/or  operational 
control  of  Saha  Thai. 

Furthermore,  the  record  evidence 
demonstrates  that,  of  the  seven  directors 
of  Siam  Matsushita,  three  are  Karuchit/ 
Kunanantakul  family  members.  October 
31, 1997  QR  at  Exhibit  2.  hi  addition, 
the  record  demonstrates  that  Wanchai 
Kunanantakul  is  the  President  of  Siam 
Mataushita,  Anantachai  Kunanantakul 
is  the  Personnel  and  General  Affairs 
Director  of  Siam  Matsushita,  and 
another  Karuchit/Kunanantakul  family 
member  is  the  Chairman  of  Siam 
Mataushita.  Id.  Saha  Thai  Case  Brief  at 
29;  October  31, 1997  QR  at  Exhibit  5; 
Memorandum  to  the  File  from  John 
Totaro.  August  3, 1998. 

The  record  does  not  support  Saha 
Thai's  claim  that  the  titles  held  by  these 
Karuchit/Kunanantakul  family  members 
are  merely  ceremonial.  There  is 
evidence  on  the  record  that  Siam 
Mataushita's  President.  Wanchai 
Kunanantakul.  is  oae  of  only  two 
individuals,  along  with  Takashi  Ozasa. 
Siam  Matsushita's  Vice  President,  with 
the  power  to  bind  the  company  with  his 
signature.  October  31. 1997  QR  at 
Exhibit  5  and  Exhibit  2.  Anantachai 
Kunanantakul's  position  as  Persoimel 
and  General  Affairs  Director  of  Siam 
Matsushita  suggeste  siibstantial 
involvement  in  the  operation  of  the 
company.  Id.  Moreover,  given  the 
Chairman's  responsibihty  in  Saha  Thai, 
we  can  infer  that  the  Karuchit/ 
Kunanantakul  family  member's  position 
as  Chairman  in  Siam  Mataushita  is 
equally  substantive  in  nature.  Saha  Thai 
has  offered  no  evidence  to  demonstrate 
otherwise.  Thus,  the  record  evidence 
supporta  oiu-  determination  that  the 
Karuchit/Kunanantakul  family  controls 
the  members  of  the  Siam  Steel  Group, 
particularly  Saha  Thai  and  Siam 
Mataushita.  The  fact  that  Japanese 
investors  also  have  controlling  interesta 
in  certain  Siam  Steel  Group  companies 
does  not  detract  from  this  finding 
because,  as  discussed  above,  multiple 
persons  or  groups  may  individually  and 
jointly  control  the  same  companies 
imder  section  771(33)  of  the  Act.  On 
this  basis,  we  continue  to  find  that  Saha 
Thai  and  Siam  Mataushita  are  affiliated 
imder  section  771(33)(F)  of  the  Act. 

However,  we  do  not  find  that  the 
record  evidence  supporta  treating  these 
affiliated  companies  as  a  single  entity 
under  our  collapsing  analysis.  In  the 
preliminary  resulta,  we  stated  that  the 
record  evidence  indicates  that  shifting 


production  to  subject  merchandise 
would  require  extensive  and  expensive 
infrastructure  changes  in  Siam 
Matsushita. 

The  record  establishes  that  Saha 
Thai's  and  Siam  Matsushita's 
production  facilities  are  devoted  to 
manufacturing  very  different  products: 
Saha  Thai  produces  standard  pipe  and 
Siam  Mataushita  produces  PVC-lined 
pipe.  The  record  demonstrates  that  Siam 
Mataushita  produces  standard  pipe  as 
an  intermediate  product,  but  also  that 
Siam  Matsushita's  production  process 
requires  substantially  more  processing 
to  produce  ita  final  product.  PVC-lined 
steel  pipe.  It  is  therefore  reasonable  to 
infer  that  shifting  production  to 
standard  pipe  would  require  Siam 
Mataushita  to  significantly  alter  ita 
production  process  and  inciu  additional 
costa  in  shifting  production.  This 
determination  is  consistent  with  prior 
cases  where  the  Department  did  not 
collapse  affiliated  producers  who 
produced  similar  but  not  comparable 
producta  which  required  different 
processes  and  equipment  See  Catain 
Porcelain-on-Steel  Cookware  Fimn 
Mexico:  Final  Results  <rf  Antidumping 
Duty  Administrative  Review,  62  FR 
42496.  42497  (Aug.  7. 1997);  Certain 
Corrosion-Resistant  Carbon  Steel  Flat 
Products  and  Certain  Cut-to-Length 
Carbon  Stee/  Plate  from  Canada; 
Preliminary  Results  of  Antidumping 
Duty  Administrative  Review.  60  FR 
42511,  42512  (Aug.  16, 1995)  and 
Certain  Corrosion-Resistant  Carbon 
Steel  Flat  Products  and  Certain  Cut-to- 
Length  Carbon  Steel  Plate  from  Canada; 
Preliminary  Results  of  Antidumping 
Duty  Administrative  Review,  61  FR 
13815  (March  28, 1996). 

In  reaching  this  conclusion,  we  have 
not  adopted  the  petitioner's  view  of 
"substantial  retooling,"  whidi 
advocates  a  finding  of  substantial 
retooling  only  where  new  equipment  is 
added  to  the  existing  production 

facilities.  This  concept  does  not  reflect  

commercial  reality  because  a  company 
may  substantially  revise  ita  production 
facilities  without  adding  new 
equipment.  For  example,  we  cannot 
conclude  from  the  facta  on  the  record 
that  it  would  not  involve  significant 
time  and  expense  for  Siam  Mataushita 
to  restructure  ita  continuous  production 
process  to  transform  what  is  now  an 
intermediate  product  into  a  finished 
product.  Thus,  we  do  not  consider  Siam 
Mataushita's  capacity  to  produce 
standard  pipe  as  an  intermediate 
product  as  decisive  on  the  issue  of 
whether  substantial  retooling  would  be 
necessary  to  shift  production  to  the 
lower-grade  standard  pipe  produced  by 
Saha  Thai. 
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Therefore,  based  on  our  analysis  of 
the  record  evidence,  we  do  not  find  that 
the  facts  support  collapsing  Saha  Thai 
and  Siam  Matsushita  in  this  review. 
Because  «ife  were  able  to  reach  this 
determination  based  on  the  information 
provided  by  Saha  Thai,  application  of 
the  facts  available  rule  is  unwarranted. 
We  note,  however,  that  we  wall  continue 
to  examine  any  shift  in  production 
between  these  two  affiliates  in  any 
•ubeequent  reviews. 

Conunent 5 

Saha  Thai  argues  that  it  is  not 
affiliated  under  section  771(33)(F)  with 
the  three  resellers,  because  none  of  the 
three  Saha  Thai  directors  who.  with 
their  families,  control  the  resellmv  also 
control  Saha  Thai. 

Petitioners  reject  this  argument. 
Petitioners  assert  that  Saha  Thai's 
interpretation  of  control  is  inconsistent 
with  secUons  771(33)(B)  and  771(33)(E) 
of  the  statute  and  the  Department's 
statements  in  the  Preamble  to  the  Final 
Regulations  that  an  enforceable  ability 
to  compel  or  restrain  certain  actions  is 
not  a  necessary  element  for  finding 
control  under  section  771(33)  of  the  Act. 
Petitioners  conclude  that  the 
Department  should  continue  to  find 
Saha  Thai  affiliated  with  Resellers  A.  B. 
and  C  for  the  final  results. 

Department's  Position 

We  disagree  with  Saha  Thai's 
assertions  that  it  is  not  affiliated  with 
these  resellers  identified  in  the 
preliminary  results.  As  discussed  above 
in  Comment  1.  Saha  Thai's  argument  is 
premised  upon  an  interpretation  of 
"control"  that  is  inconsistent  with  the 
statute  and  the  regulations.  In  the 
preliminary  results,  we  found  that  Saha 
Thai  was  affiliated  under  section 
771(33)(F)  of  the  Act  mth  three  home 
market  resellers  of  the  subject 
merchandise,  referred  to  in  the  notice  of 
preliminary  results  as  Compcmy  A. 
Company  B  and  Company  C.  Each  of 
these  resellers  is  entirely  owned  by  one 
of  the  six  funilies  that  )ointly  and 
severally  control  Saha  Thai.  Each  of 
these  Cuailies  own*  a  substantial 
minority  interest  in  Saha  Thai,  has  at 
least  one  family  member  on  Saha  Thai's 
board  of  directofs.  and  has  a  family 
member  who  is  an  executive  officer  of 
Saha  Thai.  As  %ve  explained  above, 
evidence  of  actual  control  is  not  a 
prerequisite  to  finding  "control"  within 
the  meaning  of  section  771(33)  of  the 
Act,  which  defines  control  in  terms  of 
the  ability  of  one  person  to  restrain  or 
direct  another  person.  The  statutory 
definition  of  control  encompasses  both 
legal  and  operational  control,  and 
multiple  persons  or  groups  may  be  in 


control,  individually  and  jointly,  of  a 
single  entity,  each  hJaving  the  ability  to 
direct  or  restrain  the  company's 
activities.  Furthermore,  among  several 
individuals  in  a  position  to  control  an 
entity,  one  individual  may  possess  a 
greater  degree  of  control  than  the  others. 
For  example,  the  Managing  Director  of 
Saha  Thai  may  have  the  greatest 
authority  among  Saha  Thai's  executives. 
However,  the  Managing  Director's 
superior  position  would  not  eliminate 
the  ability  of  the  other  officers — the 
Financial  Director,  the  Deputy 
Managing  Director  and  the  Chairman  of 
the  Board — to  direct  or  restrain  the 
company's  activities. 

We,  therefore,  conclude  that  the  Sae 
Haeng/Ratanasirivilai  family  controls 
both  Saha  Thai  and  Company  A,  the 
Lamatipanont  family  controls  both  Saha 
Thai  and  Company  B,  and  the 
Ampapankit  family  controls  both  Saha 
Thai  and  Company  C.  Our  position  on 
this  issue  remains  unchangiBd  for  the 
final  results. 

Comment  6 

Petitioners  argue  that  the  Department 
has  no  choice  but  to  apply  the  facts 
available  under  19  U.S.C.  §§  1677e  and 
1677m  (section  776(a)  and  (b)  of  the 
Act)  because  the  record  contains  neither 
home  market  and  U.S.  sales  data  nor 
information  on  cost  of  production  for 
Siam  Matsushita,  Thai  Hong,  and  Thai 
Tube.  Petitioners  argue  that  this 
information  is  necessary  to  perform  the 
dumping  analysis.  Petitioners  state  that 
the  record  is  now  so  incomplete  that  it 
caxmot  serve  as  the  basis  for  the  final 
results,  and  neither  Saha  Thai  nor  its 
affiliates  acted  to  the  best  of  their  ability 
to  provide  information  requested  by  the 
Department.  Petitioners  argue  that  an 
adverse  inference  under  19  U.S.C. 
1677e(b)  (section  776  (b)  of  the  Act)  is 
appropriate  given  the  outright  refusal  of 
loai  Tube  and  Thai  Hong  to  cooperate. 
Furthermore,  argue  petitioners,  the 
record  is  replete  with  instances  where 
either  Saha  Thai  did  not  provide 
information  that  was  requested  or  the 
Department  found  at  verification  that 
Saha  Thai  had  not  completely  or 
correctly  answered  the  questioniuures. 
Petitioners  argue  that  the  evidence  on 
the  record  of  this  review  should  be 
viewed  in  light  of  Saha  Thai's 
"dissembling  and  prevarication"  in  the 
original  investigation  and  the  most 
recently  completed  review.  In  this 
review,  petitioners  argue  that  Saha 
Thai's  submissions,  particularly 
concerning  the  affiliation  and  collapsing 
issues,  contains  enough  unansvrered 
questions,  inconsistencies,  and  proven 
errors  to  render  the  entire  response 
uiueliable  for  the  final  results. 


Petitioners  identify  two  issues  in 
particular  that  demonstrate  Saha  Thai's 
lack  of  cooperation  in  this  review.  First, 
petitioners  cite  Saha  Thai's  alleged 
inability  to  produce  documents  at 
verification  related  to  its  corporate 
governance,  including  its  memorandum 
of  association,  minutes  of  board 
meetings,  or  a  record  of  a  company 
policy  decided  at  a  board  meeting. 
Petitioners  assert  that  Saha  Thai  cannot 
reasonably  claim  that  such  documents 
do  not  exist.  Second,  petitionere  note 
Saha  Thai's  stated  inability  to 
substantiate  its  claim  that  mafor 
company  decisions  are  made  by  a  60% 
vote  of  the  board.  Petitionere  identify 
other  instances  where  Saha  Thai 
provided  inadequate  responses  and 
conclude  that  Saha  Thai  has  provided 
less  than  full  disclosure  in  this  case. 
Petitioners  argue  that  to  accept  Saha 
Thai's  responses  as  an  adequate  basis 
for  the  final  results  would  allow  Saha 
Thai  to  "control  the  amount  of 
antidumping  duties  by  selectively 
providing  [the  Department] 
information,"  citing  Olympic  Adhesives 
Inc..  V.  United  States.  899  F.2d  1565, 
1572  (Fed.  Cir.  1990).  Petitioners 
contend  that  the  circumstances  in  this 
case  require  the  use  of  adverse  facts 
available,  and  recommend  the  37.55% 
rate  applied  to  Thai  Union  in  the  last 
review. 

Saha  Thai  responds  that  none  of  the 
alleged  inconsistencies  identified  by 
petitioners  warrants  serious 
consideration  by  the  E)epartment  as 
justification  for  total  adverse  facts 
available.  Specifically.  Saha  Thai 
addresses  petitioners'  focus  on  Saha 
Thai's  lack  of  ability  to  provide  its 
memorandum  of  association  and  board 
of  directors  meetings.  Saha  Thai  argues 
that  the  memorandum  of  association 
could  not  be  located,  and  that  board 
meeting  minutes  were  not  maintained 
except  in  instances  where  important 
company  policies  were  established. 
Saha  Thai  argues  that  it  has  fully 
cooperated  with  the  Department  and 
provided  all  requested  information. 
With  respect  to  the  requested  corporate 
governance  documents,  Saha  Thai  notes 
that  it  explained  that  such 
documentation  does  not  exist,  and 
therefore,  it  should  not  be  penalized  for 
its  informal  governance  structure.  Saha 
Thai  argues  that  in  circumstances  where 
it  is  unable  to  provide  information  or  is 
never  requested  to  provide  information, 
the  application  of  facts  available  is 
inappropriate,  citing  Borden,  Inc.  v. 
United  States:  Olympic  Adhesives: 
Daewoo  Elec.  Co. 
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Department's  Position 

Section  776(a)  of  the  Act  authorizes 
the  resort  to  facts  available  only  where 
necessary  information  is  not  available 
on  the  record  or  an  interested  party 
withholds  information,  fails  to  comply 
with  the  Department's  reporting 
requirements,  significantly  impedes  the 
proceeding,  or  submits  unverifiable 
information.  We  have  examined  Saha 
Thai's  submissions  in  light  of  these 
fiactors  and  determine  that  resort  to  facts 
available  is  inappropriate  in  this  review. 
Saha  Thai  was  unable  to  produce 
certain  corporate  governance  documents 
because  such  documents  do  not  exist. 
Further,  the  lack  of  this  information  did 
not  hinder  our  ability  to  reach  the 
necessary  determinations  concerning  its 
affiliations  with  other  entities. 

Further,  as  noted  above,  the 
information  submitted  by  Saha  Thai  was 
sufficient  to  make  a  determination  that 
Saha  Thai.  Thai  Tube  and  Thai  Hong 
should  not  be  collapsed.  Therefore, 
responses  from  Thai  Hong  and  Thai 
Tube  were  not  necessary  for  calculating 
a  dumping  margin  in  this  review.  This 
consideration  applies  equally  to 
additional  information  from  Siam 
Matsushita.  We  note,  however,  as 
discussed  in  the  relevant  collapsing 
analyses,  that  we  will  continue  to 
examine  these  issues  in  foture  reviews 
and  the  failure  of  these  affiliates  to 
respond  may  lead  to  application  of  the 
facts  available. 

In  short,  the  record  contains 
information  necessary  to  complete  the 
review  and  Saha  Thai:  (1)  Has  not 
withheld  information  that  has  been 
requested  by  the  Department,  (2)  has 
submitted  responses  to  the  Department's 
requests  timely  and  in  the  form 
requested,  (3)  did  not  significantly 
impede  the  review,  and  (4)  provided 
information  that  was  largely  verifiable. 

CoxTvment  7 

Petitioners  claim  that  Saha  Thai's 
questionnaire  responses  and  other  data 
indicate  that  the  contract  date  should  be 
used  as  the  date  of  U.S.  sales. 
Petitioners  claim  that  Saha  Thai  did  not 
provide  any  of  the  requested  factual 
information  about  changes  in  quantity 
after  the  contract  date.  Instead, 
petitioners  assert  that  Saha  Thai  insisted 
upon  using  invoice  date  as  the  date  of 
sale,  claiming  that  the  Department 
requires  invoice  date  in  all  or  most 
instances,  that  the  company  records 
sales  based  on  invoice  date,  and  that  a 
change  in  date  of  sale  methodology  from 
review  to  review  would  result  in  either 
the  double-reporting  or  omission  of 
certain  sales. 


Second,  petitionere  assert  that  the 
contract  establishes  the  final  agreement 
of  the  parties  to  the  sale.  Petitionere  dte 
the  1995-1996  review  of  Circular 
Welded  Non-Alloy  Steel  Pipe  from  the 
Republic  of  Korea,  62  FR  64559  (Dec.  8. 
1997)  [Pipe  from  Korea],  where  based  on 
an  understanding  of  the  U.S.  sales 
process,  in  which  price  and  quantity  are 
established  at  contract  date,  the 
Department  instructed  the  respondent  to 
report  contract  date  as  the  date  of  sale. 
Petitioners  contend  that  the  Final 
Regulations  allow  flexibility  in  using  a 
date  other  than  the  invoice  date  as  date 
of  sale:  the  appropriate  date  of  sale 
occurs  when  the  material  terms  of  sale 
are  set.  Petitioners  assert  that  Saha  Thai 
has  offered  both  the  wrong  factual  and 
legal  arguments  for  its  choice  in  date  of 
sale. 

According  to  the  petitioners,  as  a 
consequence  of  an  incorrect  date  of  sale. 
(1)  a  diflierent  set  of  sales  will  be 
evaluated,  (2)  in  a  country  subject  to 
currency  devaluation  or  inflation,  the 
sale's  value  may  be  distorted,  and  (3) 
incorrect  dates  lead  to  incorrect 
matching,  all  of  which  ultimately         , 
distorts  the  antidimiping  duty  margin. 
Thus,  petitioners  argue  that  because 
Saha  Thai  did  not  provide  the  ccmtract 
dates  as  requested,  the  Department 
should  find  in  its  final  remdts  that  Saha 
Thai  has  significantly  impeded  the 
investigation  and  use  the  facts  available 
to  determine  Saha  Thai's  dumping 
margin.  If  the  Department  does  not  use 
facts  available,  petitioners  argue  that  the 
U.S.  date  of  sale  should  be  corrected  on 
the  basis  of  non-adverse  facts  available, 
i.e.,  based  on  the  difference  between 
reported  contract  and  invoice  dates 
provided  in  Saha  Thai's  questionnaire 
responses.  Petitionere  propose  an 
additional  method,  calculating  the 
interval  between  the  letter  of  credit  date 
and  the  invoice  date  to  derive  a 
weighted-average  interval  for  the 
number  of  days  between  contract  and 
invoice. 

Saha  Thai  responds  that  the 
Department  correctly  used  invoice  date 
as  the  date  of  sale.  Saha  Thai  states  that 
the  Department's  policy  clearly  called 
for  the  use  of  invoice  date  as  date  of 
sale,  since  the  invoice  date  is  the  date 
on  which  the  final  quantity  and  price 
were  established.  Saha  Thai  defends  its 
reporting  methodology,  stating  that 
upon  issuance  of  the  questionnaire, 
Saha  Thai  contacted  the  official  in 
charge.  Following  the  methodology  set 
forth  in  the  Final  Regulations.  Saha  Thai 
used  invoice  date  as  the  date  of  sale. 
Saha  Thai  notes  that  the  Department's 
regulations,  351.401(1),  express  a 
preference  for  the  use  of  invoice  date  as 
the  sale  date  based  on  commercial 


reahty.  Saha  Thai  contends  that  there  is 
no  date  which  better  reflects  the  final 
terms  of  sale  than  the  invoice  date,  the 
date  which,  as  verified,  is  recorded  in 
Saha  Thai's  records  maintained  in  the 
ordinary  course  of  business.  Saha  Thai 
states  that  only  by  reference  to  the 
invoice  can  one  see  the  quantities  which 
were  the  subject  of  the  sale. 

Saha  Thai  distinguishes  this  review 
from  Pipe  from  Korea,  wrfaere  the 
exporter's  U.S:  prices  and  quantities 
were  seldom  revised  prior  to  invoicii^. 
Saha  Thai  further  notes  that  the 
decision  in  the  Korean  case  did  not 
depend  on  the  existence  of  "tolerance" 
levels  in  the  contracts.  Saha  Thai  also 
dtes  Certain  Stainless  Steel  Wire  Rod 
from  India,  62  FR  38976.  38979  (July  21, 
1997),  where  the  Department  used 
invoice  date  due  to  dumges  in  quantity 
between  the  piuchase  order  date  and 
shipment  dates.  Finally,  Saha  Thai 
argues  that  the  Department  uses  a  date — 
other  than  invoice  date  only  when  there 
are  compelling  reasons  to  deviate  from 
this  practice,  dting  Cold  Rolled  and 
Corrosion  Resistant-Carbon  Steel  Flat 
Products  from  Korea.  63  FR  13170. 
13194  (March  18. 1998).  Saha  Thai 
asserts  that  there  is  no  compelling 
reason  in  this  review  to  deviate  from  the 
Department's  standard  practice  of  using 
invoice  date  as  date  of  sale. 

Moreover.  Saha  Thai  claims  that 
because  it  accurately  reported  invoice 
date  as  the  date  of  sale.  appUcation  of 
facts  available  is  entirely  unwarranted. 
Saha  Thai  notes  that  petitionere  did  not 
take  issue  with  Saha  Thai's  assertion 
that  quantity  was  subjed  to  change  from 
contrad  to  invoice  date  until  the  end  of 
this  proceeding.  Saha  Thai  also  claims 
that  it  never  once  refused  to  provide 
information  requested  by  the 
Department.  Saha  Thai  notes  that  the 
Department  did  not  make  an  absolute 
and  spedfic  demand  that  Saha  Thai 
report  its  contrad  dates.  Saha  Thai 
further  states  that  petitioners  never 
suggested  that  Saha  Thai  revise  its  sales 
lis'ng.  Saha  Thai  claims  that  moving 
the  sale  date  this  late  in  the  proceeding 
unfairiy  penalizes  Saha  Thai  by 
incraasing  the  possibility  that  sales  will 
be  matched  to  construded  value.  Saha 
Thai  claims  that  it  was  fully  cooperative 
writh  the  Department  and  went  to  great 
lengths  to  provide  the  information 
requested,  and  thus  did  not  impede  the 
Department's  investigation. 

Department's  Position 

The  Department's  current  pradice,  as 
codified  in  the  Final  Regulations  at 
section  351.401(1).  is  to  use  invoice  date 
as  the  date  of  sale  unless  the  record 
evidence  demonstrates  that  the  material 
terms  of  sale,  i.e.,  price  and  quantity,  are 
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established  on  a  difliBient  date.  See  19 
CFR  351.401(i).  62  PR  at  27411;  arcular 
Welded  Non-Alloy  Steel  Pipe  From  the 
Republic  of  Korea:  Final  Results  of 
Antidumping  Duty  Administrative 
Review,  63  PR  32833,  32835-36  (June 
16. 1998).  In  this  review,  Saha  Thai 
reported  invoice  date  as  the  date  of  sale 
in  response  to  the  Department's  initial 
questionnaire.  June  2. 1997  QR  at  3.  To 
ascertain  whether  Saha  Thai  accurately 
reported  the  date  of  sale,  we  requested 
additional  information  concerning 
whether  prices  and  quantities  were 
fixed  on  a  different  date.  Saha  Thai 
reported  that  it  generally  enters  into 
short-term  contracts  that  estabUsh  price 
but  quantities  often  change  and  are  not 
finally  established  in  any  written 
document  prior  to  the  issuance  of  the 
invoice  at  Uie  time  shipment  is 
arranged.  July  30. 1997  QR  at  18.  Saha 
Thai  also  stated  that  the  invoice  date  is 
recorded  in  its  records  kept  in  the 
ordinary  course  of  business,  whereas 
dates  of  contract  and  related  dates  are 
not  so  maintained.  Id.  at  19. 

The  Department  verified  that  Saha 
Thai  racoids  sales  in  its  financial 
records  by  date  of  invoice.  Verification 
Report  at  17.  We  also  discussed  Saha 
Thai's  export  sales  process  with  the 
company's  export  sales  manager.  As 
described  in  the  Verification  Report, 
Saha  Thai  negotiates  price  and  quantity, 
a  contract  is  signed  and  a  letter  of  credit 
is  arranged.  At  that  point,  a  production 
order  is  issued  to  the  mill  and  delivery 
department,  and  the  sales  invoice  is 
issued  just  prior  to  shipping.  Id.  Based 
on  verification  and  other  information  on 
the  record,  the  Department  was  satisfied 
that  invoice  date  was  the  appropriate 
.date  of  sale  for  Saha  Thai's  U.S.  sales. 
and  we  used  this  date  in  the  preliminary 
results. 

Petitionen'  claim  that  the  contract 
date  fixes  prices  and  quantities  is  not 
supported  by  the  record  evidence.  We 
examined  the  sample  contract  and 
invoices  supplied  by  Saha  Thai,  and 
this  information  demonstrates  that 
quantities  were  not  fixed  in  the  contract. 
(Due  to  the  proprietary  nature  of  this 
information,  details  of  our  analysis  are 
contained  in  the  proprietary  vereion  of 
the  Memorandum  to  Pile  fitom  John 
Totaro,  dated  October  S,  1998).  While 
we  agree  with  petitioners  that  changes 
consistent  «vith  the  tolerance  level 
established  in  the  contract  may  establish 
a  binding  agreement  on  quantity  at  the 
contract  date,  our  analysis  of  the  sample 
contract  and  corresponding  invoices 
reveals  that  changes  frequently  were 
made  beyond  the  agreed  upon  tolerance 
levels.  Where  such  changes  occur 
frequently  after  the  contract  date,  we 
have  relied  upon  a  later  date.  See 


Certain  Internal-Combustion  Industrial 
FoMift  Trucks  from  Japan;  Final 
Results  of  Antidumping  Duty 
Administrative  Review,  62  PR  34216. 
34227  (June  25, 1997);  Granular 
Polytetrafluoroethylene  Resin  from  Italy: 
Final  Results  of  Antidumping  Duty 
Administrative  Review.  62  PR  48592, 
48593  (Sept.  16, 1997).  Consistent  with 
this  practice,  we  find  that  the  record 
evidence  in  this  case  supports  using 
invoice  date  as  the  date  of  sale. 

The  facts  in  Pipe  from  Korea  are 
distingmshable  fr^m  those  presented  in 
this  review.  In  that  case,  the  Department 
was  satisfied  that  invoice  date  was 
inappropriate  because  "the  material 
terms  of  sale  in  the  U.S.  are  set  on  the 
contract  date  and  any  subsequent 
changes  are  usually  immaterial  in 
nature  or,  if  material,  rarely  occur."  Pipe 
from  Korea.  63  PR  at  32836.  However, 
as  discussed  above,  we  have  determined 
that  the  record  evidence  in  this  case 
supports  Saha  Thai's  assertions  that  its 
contracts  do  not  fix  quantity,  and  that 

auantity  is  not  established  until  invoice 
ate.  Therefore,  given  that  quantity  can 
and  regularly  does  change  between 
contract  date  and  invoice  date,  we  find 
that  the  invoice  date  better  reflects  the 
date  on  which  the  essential  terms  of  the 
sale  are  established.  We  also  find  that 
Saha  Thai  accurately  reported  the 
appropriate  date  of  sale;  therefore, 
application  of  facts  available  is 
imwarranted. 

Comment  8 

Petitioners  argue  that  the  Department 
should  reduce  Saha  Thai's  claimed  duty 
drawback  adjustment  using  the  actual/ 
theoretical  weight  conversion. 
Petitioners  state  that  Saha  Thai 
purchases  hot-rolled  sheet  in  coils  on  an 
actual  weight  basis,  and  that  customs 
duties  on  its  purchases  are  applied  on 
the  same  basis.  However,  the  sales  of 
subject  merchandise  on  which  duty 
drawback  is  granted  are  made  on  a 
theoretical  weight  basis.  Thus,  claim 
petitioners,  the  drawback  received  per 
unit  of  pipe  exported  exceeds  the  duties 
paid  on  the  coil  included  in  that  unit  of 
pipe  by  the  ratio  of  one  minus  the 
actual/  theoretical  weight  conversion 
factor.  Petitionera  cite  Certain  Welded 
Non- Alloy  Steel  Pipe  from  the  Republic 
of  Korea;  Final  Results  of 
Administrative  Review,  62  PR  55574, 
55577  (Oct.  27. 1997)  in  support  of  their 
argument. 

Petitioners  argue  that  as  in  the  first 
administrative  review  on  standard  pipe 
&x>m  Korea,  the  adjustment  for  duty 
drawback  for  Saha  Thai  should  be 
reduced  by  multiplying  the  drawback 
amount  by  the  actual/theoretical 
conversion  factor  whenever  the 


convereion  factor  is  less  than  one. 
Petitioners  claim  that  this  will  limit  the 
drawback  to  the  duties  paid  on  material 
actually  incorporated  into  the  exported 
product  as  required  by  the  statute  and 
precedent. 

Saha  Thai  responds  that  petitionera' 
interpretation  is  incorrect  and  based  on 
a  misrepresentation  of  the  Department's 
determination  in  Certain  Welded  Non- 
Alloy  Steel  pipe  from  the  Republic  of 
Korea.  Saha  lliai  claims  that  there  is  a 
direct  correlation,  transaction-by- 
transaction,  between  the  drawback 
received  and  the  duties  actually  paid  on 
the  inputs  of  the  exported  product.  SahB 
Thai  claims  that  petitionera'  reference  to 
the  Korean  Pipe  case  is  erroneous, 
because  in  the  Korean  case  respondents 
received  drawback  under  a  fixed  rate 
refund,  whereas  Saha  Thai  based 
drawback  on  a  transaction-by- 
transaction  calculation  of  duties 
actually  paid  on  the  inputs  exported  in 
the  finished  product.  Saha  Thai  further 
states  that  the  Department  verified  that 
Saha  Thai  paid  the  duties  for  which  it 
received  drawback  and,  with  slight 
modification  to  certain  clerical  errore. 
accurately  quantified  drawback  in  its 
response. 

Department's  Position 

The  information  on  the  record 
indicates  that  Saha  Thai  accurately 
calculated  duty  drawback  based  on  the 
amoimt  of  duties  actually  paid  and 
received  by  Saha  Thai,  llie  Department 
in  Certain  Welded  Non-Alloy  Steel  Pipe 
from  the  Republic  of  Korea  examined 
two  different  types  of  duty  drawback 
calculations. 

"fixed-rate"  duty  drawback  provision  and 
.  .  .  "individual-transaction"  duty-drawback 
provision.  We  found  that,  when  respondents 
received  duty  drawback  under  the 
individual-transaction  duty  drawback 
provision,  companies  received  duty 
drawback  based  on  the  duties  actually  paid 
on  the  input  of  the  ex|x>rted  product. .  .  . 
We  also  found  that  companies  receiving  duty 
drawback  under  the  fixed-rate  provision  paid 
duties  on  the  basis  of  the  actual  weight  of 
inputs  imported  but  received  drawback  on 
the  basis  of  the  theoretical  weight  of 
merchandise  exported  to  the  United  States. 
Because  theoretical  weight  is  generally 
greater  than  actual  weight,  fixed-rate 
drawback  calculated  on  a  theoretical-weight 
l>asis  is  greater  than  that  calculated  on  an 
actual-weight  basis.  Therefore  we  conclude 
that  the  reported  duty  drawback  of 
respondents  who  received  the  drawback 
under  the  fixed-rate  provision  exceeds  the 
duties  actually  paid. 

62  PR  55574  at  55577  (Oct.  27. 1997). 

In  the  instant  review,  Saha  Thai's 
duty  drawback  calculation  does  not 
resemble  the  "fixed-rate"  methodology 
alluded  to  by  petitionera  in  the  Korean 
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Pipe  case,  wherein  the  duty  paid  on 
imported  coil  differed  from  the  duty 
drawback  received  on  exports 
incorporating  that  coil  due  to  quantities 
calculated  on  actual  versus  theoretical 
weight.  We  examined  the  record  of  this 
review  and  have  determined  that  Saha 
Thai  has  correctly  calculated  its  duty 
drawback  adjustment  because  the  duty 
drawback  Saha  Thai  received  from  Thai 
customs  authorities  was  equal  to.  and 
not  in  excess  of.  the  amoimt  of  duty 
paid.  In  its  July  30, 1997  supplemental 
questionnaire  response  at  Exhibit  11-2, 
Saha  Thai  submitted  the  dociunentation 
generated  by  Thai  customs  which  lists 
Saha  Thai's  "Duty  Drawback  classified 
by  E}qx)rt  Entry."  indicating  the  amount 
of  duty  dravrback  paid  to  Sidia  Thai  for 
a  group  of  export  sales,  as  well  as  the 
"Duty  Drawback  Classified  by  Import 
Entry."  indicating  the  actual  duties  Saha 
Thai  paid  on  imports  of  coil.  These 
dociunents  show  that  the  amotmt  of 
duties  paid  by  Saha  Thai  on  imported 
coil  equals  the  amount  of  duty 
drawback  received  by  Saha  Tliai  from 
Thai  customs  on  exports  of  pipe.  Saha 
Thai  allocated  this  drawback  amount 
over  the  total  quantity  of  export  sales. 
Thus,  we  find,  based  on  the  facts  on  the 
record,  that  Saha  Thai  has  not 
overstated  its  duty  drawback  claims. 

bi  addition,  the  Department  verified 
Saha  Thai's  duty  drawback  calculation 
(see  Saha  Tliai  Verification  Report  at  28, 
and  exhibit  C6).  With  the  exception  of 
several  minor  clerical  errore  noted  at 
verification,  the  Department  was 
satisfied  with  Saha  Thai's  calculations. 
Therefore  for  purposes  of  these  final 
results,  the  Department  will  continue  to 
adjust  U.S.  price  by  the  amoimt  of  duty 
drawback  calculated  by  Saha  Thai. 

Comment  9 

Petitionera  claim  that  the  Department 
made  a  ministerial  error  in  the 
preliminary  results  margin  calculation 
by  limiting  the  price-to-price  analysis  to 
sales  with  entries  during  the  POR. 
Petitionera  argue  that  while 
antidumping  duties  are  assessed  against 
entries  that  were  made  during  the  POR. 
the  Department  bases  margin 
calculations  on  sales  during  the  POR. 
citing  Silicon  Metal  from  Brazil.  61  PR 
46763.  46765  (Sept.  5, 1996). 

Saha  Thai  responds  that  date  filtera 
should  be  tied  to  entry  date  in 
accordance  with  standard  Department 
practice.  Saha  Thai  argues  that  the  cases 
cited  by  petitionera  involve  situations 
where  sales  in  addition  to  those  entered 
during  the  POR  are  included  in  the 
database  because  respondents  were 
unable  to  tie  sales  to  entries.  Saha  Thai 
points  out  that  it  was  able  to  tie  all  sales 
to  entry  dates,  and  reported  only  sales 


entered  during  the  POR.  as  instructed  by 
the  Department. 

Department's  Position 

We  agree  with  Saha  Thai  that  the 
Deftartment  correctly  calculated  the 
dumping  margin  using  all  sales  of 
merchandise  entered  during  the  POR. 
The  Department's  standard 
questionnaire  instructed  Saha  Thai  to 
report  U.S.  sales  based  on  entry  date 
during  the  POR,  and  we  verified  that 
Saha  Thai  accurately  reported  all  sales 
with  entry  dates  during  the  POR.  See 
Saha  Thai  Verification  Report  at  21.  As 
the  Department  stated  in  a  recent  case, 
the  Department's  preference  is  to  base 
an  administrative  review  on  entries 
during  the  period  of  review.  Circular 
Welded  Non- Alloy  Steel  Pipe  from  the 
Republic  of  Korea;  Final  Results  of 
Administrative  Review,  63  PR  32833, 
32836  (June  16, 1998).  See  also 
Ferrosilicon  from  Brazil;  Final  Results  of 
Antidumping  Administrative  Review.  62 
PR  43504,  43510  (Aug.  14, 1997).  As  the 
Department  stated  in  Korean  Pipe, 
section  751(a)(2)(A)  of  the  Act  states 
that  a  dumping  calculation  should  be 
performed  for  each  entry  during  the 
POR.  Although  the  Department's 
regulations  at  section  351.213(e)  provide 
some  flexibility  in  this  issue,  the 
Department's  preference  is  to  review 
sales  based  on  entry  dates  unless  there 
are  compelling  circumstances  that 
warrant  a  different  approach  to 
determining  the  universe  of  sales  to  be 
examined  during  a  particular  review. 
See  Korean  Pipe.  63  PR  at  32836.  There 
is  no  record  evidence  of  such 
compelling  circumstances  in  this 
review.  Therefore,  we  have  continued  to 
use  sales  with  entries  during  the  period 
of  review,  as  reported  by  Saha  Thai,  for 
purposes  of  these  final  results. 

Comment  10 

Saha  Thai  argues  that  if  the 
Department  continues  to  include 
reseller  sales  in  the  database,  the 
Department  should  use  the  actual 
reseller  sales  quantities  to  calculate 
normal  value.  Saha  Thai  states  that  the 
resellera  do  not  identify  pipes  held  in 
inventory  by  producer,  and  thus  do  not 
identify  the  producer  of  the  pipes  they 
sell.  The  resellers'  sales  files  include  all 
sales  of  those  products  sold  by  Saha 
Thai  to  each  reseller.  In  addition,  the 
resellers'  monthly  average  price  for  each 
product  represents  the  monthly  average 
price  for  all  producere,  including  Saha 
Thai.  Saha  Thai  claims  that  the 
replacement  of  the  actual  quantities  of 
sales  in  each  month  made  by  each 
reseller  with  the  Department's 
calculated  simple  monthly  average  of 
quantities  sold  by  Saha  Thai  to  the 


resellera  has  distorted  the  results  of  the 
antidumping  calculations.  Saha  Thai 
claims  that  uus  methodology  created  the 
two  highest  dumping  amounts  for  all 
U.S.  transactions.  S^ia  Thai  further 
claims  that  the  use  of  actual  reseller 
sales  quantities  creates  no  distortion,  as 
the  resellera  sold  the  pipe  at  the  same 
price,  regardless  of  manufacturer. 

Petitionen  argue  that  the  Department 
appropriately  tued  average  sales  . 
quantities  sold  by  Saha  lliai  to  the 
resellen.  Petitionos  suggest  that  the 
Department's  choice  to  use  non-adverse 
facts  available  was  not  arbitrary,  as 
claimed  by  Saha  Thai,  but  rather  the 
only  accurate  tabulation  of  Saha  Thai's 
pipe  sales  quantities  that  the 
Department  could  verify.  Petitioners 
further  state  that  the  average  sales 
quantities  chosen  by  the  Department 
were  more,  not  less,  probative  of  actual 
oonc'iUaas.  because  the  Department 
verifier  actual  sales  quantities  of  Saha 
Thai  pipe.  Petitionera  note  that  the 
Department  is  accorded  "considerable 
denrence"  in  determining  what 
constitutes  the  appropriate  facts 
available,  referring  to  Allied-Signal 
Aerospace  Co.  v.  United  States,  996  P 
2d  1 185  at  1 190  (Ped.  Cir.  1993). 

Department's  Position 

Because  the  resellors'  sales  data  did 
not  identify  sales  by  producer,  we  were 
unable  to  segregate  the  resellers'  sales  of 
Saha  Thai  pipe.  As  a  substitute,  we 
determined  a  simple  average  by  model 
of  the  monthly  quantities  sold  by  Saha 
Thai  to  the  reseUere.  These  simple 
average  quantities  were  then  used  to 
weight  average  the  reseller  home  market 
normal  value  for  all  reseller  sales  with 
the  Saha  Thai  home  maricet  sales  in 
order  to  calculate  the  normal  value.  See 
S4emorandum  to  File  from  Dorothy 
Waster,  March  31, 1998  (preliminary 
results  analysis  memorandum). 

Saha  Thai  proposes  including  the 
actual  quantities  of  subject  pipe  sold  by 
the  resellera  to  calculate  the  margin,  but 
these  sales- include  pipe  manufactured 
by  other  manufacturera.  Using  the 
resellera'  complete  sales  databases 
would  be  contrary  to  the  statutory 
directive  that  the  Department  calculate 
normal  value  based  on  sales  of  foreign 
like  product.  See.  section  773(B)(i)  of 
the  Act.  The  foreign  like  product  is 
merchandise  manufectured  by  the  same 
person  that  produced  the  subject 
merchandise  sold  to  the  United  States. 
See  section  771(16)  of  the  Act.  The 
statute  indicates  that,  for  the  purposes 
of  our  antidumping  analysis,  sales  of 
merchandise  produced  by 
manufacturera  other  than  the 
manufacturer  of  the  merchandise  sold  to 
the  United  States  are  not  appropriate 
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bases  for  tbe  calculation  of  normal 
value. 

Therefore,  in  other  cases  where  a 
reseller's  sales  database  contains  sales  of 
merchandise  produced  by  other 
manufacturers,  the  Department  used  a 
weighting  methodology  that  permits  us 
to  use  the  sales  listing  while 
neutralizing  the  effect  of  sales  of  other 
producers'  merchandise.  See.  e.g.. 
Certain  Cut-to-Length  Carbon  Steel  Plate 
from  Sweden:  Preliminary  Results  of 
Antidumping  Duty  Administrative 
Review.  60  PR  18502. 18503  (Sept.  19. 
1995).  and  Certain  Cut-to-Length  Carbon 
Steel  Plate  from  Sweden:  Final  Results 
of  Antidumping  Duty  Administrative 
Review.  81  PR  15772  (April  9. 1996); 
Stainless  Steel  Bar  from  Spain;  Final 
Determination  of  Sales  at  Less  than  Fair 
Value,  59  PR  66931.  66936  (Dec.  28. 
1994). 

Under  the  circiunstances  presented  in 
this  review,  using  a  weight  averaging 
methodology  based  on  the  facts  on  the 
record  (Saba  Thai's  verified  sales 
quantities  to  the  resellers,  see  Saha  Thai 
Verification  Report  at  15  and  16)  is  a 
reasonable  approach  that  addresses  the 
intent  of  the  statute  that  normal  value  be 
based  on  sales  of  sub)ect  merchandise 
manufactured  by  the  producer  of  sub)ect 
merchandise  sold  to  the  United  States. 
Therefore,  for  purposes  of  these  final 
results,  we  have  continued  to  use  the 
simple  average  by  model  of  the  monthly 
quantities  sold  by  Saha  Thai  to  the 
resellers. 

Comment  11 

Petitioners  argue  that  interest  costs  on 
coil  inputs  should  be  treated  as  a  cost 
of  manufacturing,  as  opposed  to  G&A 
costs,  in  accordance  with  Saha  Thai's 
internal  cost  accounting  procedures  and 
generally  accepted  accounting 
principles  in  Thailand.  Petitioners  note 
that  Saha  Thai's  practice  of  deducting 
these  interest  costs  from  the  cost  of  coil 
and  transferring  them  to  G&A  is 
consistent  with  the  Department's 
treatment  of  these  costs  in  the  original 
investigation  and  previous  reviews. 
However,  petitioners  claim  that  in 
accordance  with  an  amendment  to  the 
statute  at  section  773(f)(1)(A)  of  the  Act, 
these  interest  costs  must  be  treated  in 
the  same  manner  as  Saha  Thai  treats 
them  internally.  Petitioners  argue  that 
there  is  a  presumption  that  the 
Department  shall  use  the  respondent's 
normal  cost  allocations  based  on  how 
they  are  kept  in  its  records,  unless  they 
are  determined  to  be  unreasonable  and 
distortive  of  the  dumping  margin. 
Moreover,  argue  petitioners,  these 
interest  costs  are  directly  attributable  to 
the  acquisition  of  hot-rolled  coil 
inventories.  For  these  reasons, 


petitioners  contend  that  interest  costs 
on  coil  inputs  should  be  treated  as  a 
cost  of  manufacturing. 

Saha  Thai  respondis  that  interest  costs 
on  coil  inputs  should  be  treated  as  they 
always  have  in  this  proceeding  and 
according  to  standarid  Department 
practice.  Saha  Thai  claims  that  the 
Department  treats  finance  expenses  as 
fungible  business  expenses,  citing 
Silicon  Metal  from  Brazil.  61  FR  46.763. 
46.773  (Sept.  5, 1996)  and  Tapered 
Roller  Bearings  from  China.  62  FR  6189. 
6201  (Feb.  11, 1997).  Saha  Thai 
contends  that  such  expenses  were 
treated  as  a  general  expense  of  operating 
the  company  in  previous  reviews,  and 
that  nothing  in  the  revisions  to  the 
antidumping  law  requires  a  change. 
Saha  Thai  stated  that  for  purposes  of  the 
cost  questionnaire  response  it 
transferred  the  coil  finance  costs  from 
the  purchases  aocoimt  to  its  reported 
sellhig.  general  (including  financing 
expense)  and  administrative  expense 
calculations. 

Department's  Position 

We  disagree  with  petitioners  that 
interest  costs  on  coil  inputs  should  be 
treated  as  a  cost  of  manufacturing,  as 
opposed  to  G&A  costs.  As  we  explained 
in  less  than  fair  value  determination,  the 
Department  considers  "the  financing 
expense  of  assets,  long-term  or  short- 
term,  to  be  fungible  and,  therefore,  a 
general  expense  of  operating  the 
company."  Circular  Welded  Carbon 
Steel  Pipes  and  Tubes  from  Thailand: 
Final  Eietermination  of  Sales  at  Less 
than  Fair  Value.  51  FR  3384,  3386  (Jan. 
27, 1986).  See  also  Titanium  Sponge 
from  Japan:  Final  Results  of 
Antidumping  Administrative  Review.  55 
FR  42227  (Oct.  18. 1990).  In  its  July  30. 
1997  supplemental  questionnaire 
response  at  27.  Saha  Thai  stated  that, 
"the  finance  charge  is  based  upon 
payment  terms."  Saha  Thai  provided 
further  detail  in  its  October  31.  1997, 
second  supplemental  questionnaire 
response:  "lt]he  expense  clearly  is  an 
interest  cost  directly  associated  with 
Saha  Thai's  extended  accounts  payable 
on  purchases  of  coil.  If  Saha  Thai  did 
not  receive  financing  from  its  coil 
suppliers,  it  would  have  to  borrow  from 
banks  to  pay  them  at  an  earlier  date." 
Thus,  by  incurring  these  interest  costs, 
Saha  Thai  made  a  deliberate  decision  to 
delay  payment  of  its  payables  (in  efiiact 
borrowing  money  from  its  suppliers). 
Section  773(0(1)(A)  states  that  costs 
shall  normally  be  calculated  based  on 
the  records  of  the  respondent  where 
those  records  are  prepared  in 
accordance  with  home  country  GAAP 
and  reasonably  reflect  the  cost  of 
producing  the  merchandise.  While  Saha 


Thai  records  these  types  of  expenses  as 
cost  of  manufacturing  in  its  normal 
books  and  records  which  are  prepared 
in  accordance  with  GAAP  of  Thailand, 
our  longstanding  practice  has  been  to 
treat  these  types  of  interest  costs  as 
general  expenses  and  we  find  no  basis 
to  alter  this  approach  in  these  final 
results.  Therefore,  the  Department  will 
continue  to  classify  these  interest  costs 
on  coil  inputs  as  a  financing  expense, 
and  continue  to  include  these  costs  in 
our  calculation  as  reported  by  Saha 
Thai. 

Final  Resoha  of  die  Review 

As  a  result  of  this  review,  we  have 
determined  that  the  following  weighted- 
average  dumping  margin  exists  for  the 
period  March  1, 1996,  through  February 
28,  1997: 


Manuteo- 

twer/Ex- 

portor 

Period 

Margin 
(pefMot) 

SahaTtwi.. 

3/1/96-2^8/97 

1.92 

The  Department  shall  determine,  and 
the  U.S.  Customs  Service  shall  assess, 
antidumping  duties  on  all  appropriate 
entries.  "010  Department  shall  issue 
appraisement  instructions  directly  to 
the  Customs  Service.  For  assessment 
purposes,  we  have  calculated  importer- 
specific  duty  assessment  rates  for  the 
merchandise  based  on  the  ratio  of  the 
total  amount  of  antidumping  duties 
calculated  for  the  examined  sales  during 
the  POR  to  the  total  entered  value  of 
sales  examined  during  the  POR.  As  a 
result  of  this  review,  we  have 
determined  that  the  importer-specific 
duty  assessments  rates  are  necessary. 

Furthermore,  the  following  deposit 
requirements  shall  be  effective  upon 
publication  of  this  notice  of  final  results 
of  review  for  all  shipments  of  certain 
welded  carbon  steel  pipes  and  tubes 
frx>m  Thailand,  entered,  or  withdrawn 
from  warehouse,  for  consumption  on  or 
after  the  publication  date,  as  provided 
for  by  section  751(a)(1)  of  the  Tariff  Act: 
(1)  the  cash  deposit  rate  for  the 
reviewed  company  will  be  the  rate 
stated  above;  (2)  for  previously 
'  investigated  companies  not  listed  above, 
the  cash  deposit  rate  will  continue  to  be 
the  company-specific  rate  published  fot 
the  most  recent  period;  (3)  if  the 
exporter  is  not  a  firm  covered  in  these 
reviews,  or  the  original  LTFV 
investigations,  but  the  manufacturer  is. 
the  cash  deposit  rate  will  be  the  rate 
established  for  the  most  recent  period 
for  the  manufacturer  of  the 
merchandise;  and  (4)  if  neither  the 
exporter  nor  the  manufacturer  is  a  firm 
covered  in  these  reviews,  the  cash 
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deposit  rate  for  this  case  will  continue 
to  be  15.67  percent,  the  "All  Others" 
rate  made  effective  by  the  LTFV 
investigation.  These  deposit 
requirements  shall  remain  in  effect  until 
publication  of  the  final  results  of  the 
next  administrative  review. 

This  notice  serves  as  a  final  reminder 
to  importers  of  their  responsibility 
imder  19  CFR  353.26  to  file  a  certificate 
regarding  the  reimbursement  of 
antidumping  duties  prior  to  liquidation 
of  the  relevant  entries  during  this 
review  period.  Failure  to  comply  with 
this  requirement  could  result  in  the 
Secretary's  presumption  that 
reimbursement  of  antidumping  duties 
occiured  and  the  subsequent  assessment 
of  double  antidimiping  duties. 

This  notice  also  serves  as  a  reminder 
to  parties  subject  to  administrative 
protective  order  ("APO")  of  their 
responsibility  concerning  the 
disposition  of  proprietary  information 
disclosed  under  APO  in  accordance 
with  section  353.34(d)  of  the 
Department's  regiUations.  Timely 
notification  of  return/destruction  of 
APO  materials  or  conversion  to  judicial 
protective  order  is  hereby  requested. 
Failure  to  comply  with  the  regulations 
and  the  terms  of  an  APO  is  a 
sanctionable  violation. 

This  administrative  review  and  notice 
are  in  accordance  with  section  751(a)(1) 
of  the  Act  (19  U.S.C.  1675(a)(1))  and 
section  353.22  of  the  Department's 
regulations. 

Dated:  October  5. 1998. 
Robert  S.  L.aKussa. 
Assistant  Secretary  for  Import 
A  dministration . 

|FR  Doc.  98-27876  Filed  10-15-98;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

International  Trade  Adminiatration 

North  Amadcan  Frae-Trada  Agraamant 
(NAFTA).  ArHda  1904  BInatlonal  Panal 
Ravlaaw 

AQENCY:  NAFTA  Secretariat,  United 

States  Section,  International  Trade 

Administration.  Department  of 

Commerce. 

ACTION:  Notice  of  decision  of  panel. 

SUMMARY:  On  August  26. 1998  the 
binational  panel  issued  its  decision  in 
the  review  of  the  final  injury 
determination  made  by  the  Canadian 
International  Trade  Tribunal,  in  the 
material  injury  investigation  respecting 
Concrete  Panels,  Reinforced  with 
Fiberglass  Mesh,  Originating  in  or 
Exported  from  the  United  States  of 


America,  NAFTA  Secretariat  File 
Nimiber  CDA-97-1904-01.  The  panel 
affirmed  the  final  determination  in  all 
respects.  Copies  of  the  panel  decision 
are  available  from  the  U.S.  Section  of 
the  NAFTA  Secretariat. 

FOR  FURTHER  INFORMATION  CONTACT: 
James  R.  Holbein.  United  States 
Secretary.  NAFTA  Secretariat.  Suite 
2061, 14th  aiid  Constitution  Avenue, 
Washington,  DC  20230.  (202)  482-5438. 

SUPPLEMENTARY  INFORMATION:  Chapter 
19  of  the  North  American  Free-Trade 
Agreement  ("Agreement")  establishes  a 
mechanism  to  replace  domestic  judicial 
review  of  final  determinations  in 
antidumping  and  countervailing  duty 
cases  involving  imports  frt>m  a  NAFTA 
country  with  review  by  independent 
binational  panels.  When  a  Request  for 
Panel  Review  is  filed,  a  panel  is 
established  to  act  in  place  of  national 
courts  to  review  expeditiously  the  final 
determination  to  determine  whether  it 
conforms  with  the  antidumping  or 
countervailing  duty  law  of  the  country 
that  made  the  determination. 

Under  Article  1904  of  the  Agreement, 
which  came  into  force  on  January  1, 
1994,  the  Government  of  the  United 
States,  the  Government  of  Canada  and 
the  Government  of  Mexico  established 
Rules  of  Procedure  for  Article  1904 
Binational  Panel  Reviews  ("Rules"). 
These  Rules  were  published  in  the 
Federal  Register  on  February  23, 1994 
(59  FR  8686).  The  panel  review  in  this 
matter  has  been  conducted  in 
accordance  with  these  Rules. 

BACKGROUND:  On  July  21,  1997  Custom 
Building  Products,  Inc.  filed  a  First 
Request  for  Panel  Review  with  the 
Canadian  Section  of  the  NAFTA 
Secretariat  pursuant  to  Article  1904  of 
the  North  American  Free  Trade 
Agreement.  Panel  review  was  requested 
of  the  final  injury  determination  made 
by  the  Canadian  International  Trade 
Tribunal,  in  the  material  injiuy 
investigation  respecting  Concrete 
Panels,  Reinforced  with  Fiberglass 
Mesh,  Originating  in  or  Exported  frtun 
the  United  States  of  America.  This 
determination  was  published  in  the 
Canada  Gazette.  Part  I.  VoL  13.  No.  28. 
page  1957-58  on  July  12, 1997.  The 
NAFTA  Secretariat  assigned  Case 
Number  CDA-97-1904-01  to  this 
request.  The  panel  reviewed  the 
complaints,  briefe  and  other  docimients 
and  heard  oral  argument  in  this  matter. 

PANEL  DEOSiON:  The  panel  affirmed  the 
final  determination  of  the  CTTT  on  all 
five  issues  raised  by  the  complainants  in 
their  briefs. 


Dated:  August  28, 19M. 
laaas  R.  Holbaiii. 

U.S.  Secretary.  NAFTA  Secretariat 
(FR  Doc.  98-27842  Filed  10-15-98;  8:45  am) 
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DEPARTMENT  OF  DEFENSE 

DapartHMnt  of  tha  Anny 

Racord  of  DacWon  (ROD)  on  tha  Final 
Environmantai  Impact  StalMnant 
(FEiS)  for  tha  Dtapoaal  and  flauaa  of 
tha  Evana  Sulipoat,  Fort  Monmouth, 


AGENCY:  Department  of  the  Army,  DoD. 
ACTION:  Record  of  Decision. 

SUMMARY:  The  Department  of  the  Army 
is  announcing  the  Record  of  Decision 
(ROD)  on  the  Final  Environmental 
Impact  Statement  (FEIS)  for  the  disposal 
and  reuse  of  the  Evans  Subpost.  in 
accordance  with  the  Defense  Base 
Closure  and  Realignment  Act  of  1990, 
Pub.  L.  101-510.  as  amended. 
ADDRESSES:  A  copy  of  the  ROD  may  be 
obtained  by  writkq;  to  Mrs.  Shirley 
Vance,  U.S.  Army  Materiel  Command. 
ATTN:  AMCSO.  5001  Eisenhower 
Avenue.  Alexandria.  VA  22333-0001. 
FOR  FURTHER  MFORMATKM  CONTACT: 
Ms.  Shirley  Vance,  U.S.  Army  Materiel 
Command,  at  (703)  617-8172. 
SUPPLBIENTARY  MFORMATKM:  Under  the 
Act,  the  Secretary  of  the  Army  has  been 
delegated  the  authority  to  dispose  of 
excess  real  property  and  facilities 
located  at  a  military  installation  being 
closed  and  leaUgned.  The  Army  is 
required  to  comply  with  the  National 
Environmental  PoUcy  Act  during  the 
process  of  property  disposal  and  must 
preftare  appropriate  analyses  of  the 
impacts  of  disposal  and.  indirectly,  of 
reuse  of  the  property  on  the 
environment.  The  RDD  and  the  FEIS 
satisfy  requirements  of  the  law  to 
examine  the  environmental  impiacts  of 
disposal  and  reuse  of  the  Evans 
Subpost.  Ft.  Monmouth. 

Tne  Army  has  three  alternatives  to 
consider  encimiberBd  disposal, 
unencumbered  disposal,  and  no  action 
(caretaker  status).  An  encimibrance  is 
any  Army  imposed  or  legal  constraint 
on  the  future  use  or  development  of 4he 
property.  Unencumbered  disposal 
would  involve  transfer  or  conveyance  of 
the  property  to  be  disposed  of  with 
fewer  Army  imposed  restrictions  on 
future  use.  The  no  action  or  caretaker 
status  alternative  would  result  in  the 
Army  retaining  the  property 
indefinitely. 

In  the  ROD,  the  Army  concludes  that 
the  FZIS  adequately  addresses  the 
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impacts  of  property  disposal  and 
documents  its  decision  to  transfer  the 
property  with  encumbrances.  The  ROD 
concludes  that  the  215-acre  property 
will  be  conveyed  subject  to  notices  and 
restrictions  (identified  in  the  FEIS) 
relating  to  remediation  and  radiological 
decommissioning  activities,  natural 
resources,  cultural  resources,  and  the 
protection  of  human  health  and  the 
environment.  Additionally,  mitigation 
measures  for  reuse  activities  are 
identified  in  the  FEIS.  which  future 
owners  may  employ  to  avoid,  reduce,  or 
compensate  for  adverse  impacts  that 
might  occur  as  a  result  of  disposal. 

Copies  of  the  Final  EIS  may  be 
obtained  by  writing  to  Dr.  Susan  Rees.. 
U.S.  Army  Corps  of  Engineers.  Mobile 
District.  ATTN:  CESAK^-PD-EC.  109  St. 
Joseph  Street.  Mobile,  Alabama  36628- 
0001,  or  by  telephone  at  (334)  694-4141 
or  telefax  at  (334)  690-2721. 

ISated:  October  9. 1998. 
Richard  E.  Nswww. 
Acting  Deputy  Assistant  Secretary  of  the 
Anny  (Environment,  Safety  and  Occupational 
Hea]th)OASAII.L&-E). 

(PR  Doc.  98-27787  Filed  10-15-98:  8:45  un) 
iaxaio  COM  sn« 


DEPARTMENT  OF  ENERGY 

Fwtoral  EiMrgy  Regulatory 
Commlaslon 

(Dodwt  Na  0At7-7154X»l 

Arizona  PuMIc  Sarvica  Company; 
Notloaofniing 

Octobar  9, 1998. 

Take  notice  that  on  September  11, 
1997,  Arizona  Public  Service  Company 
tendered  for  filing  an  amendment  in  the 
above-referenced  docket. 

'  Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  888 
First  Street.  NE..  Washington.  DC  20426. 
in  accordance  with  Rules  211  and  214 
of  the  Commission's  Rules  of  Practice 
and.Frocedure  (18  CFR  385.211  and  18 
CFR  385.214).  All  such  motions  and 
-  protests  should  be  filed  on  or  before 
October  20. 1998.  Protests  will  be 
considered  by  the  Commission  to 
determine  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 


Commission  and  are  available  for  public 

inspection. 

Unwood  A.  WalMW,  Jr., 

Acting  Secretary. 

(FR  Doc  98-27776  Filed  10-15-98;  8:45  am) 
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DEPARTMENT  OF  ENERGY 

Fadaral  Enargy  Ragulatory 
Commiaaion 

[Doctol  No.  ERM-SS-Obol 

Boaton  Ediaon  Company;  Notica  of 
Rling 

October  9. 1998. 

Take  notice  that  on  October  2. 1998. 
Boston  Edison  Company  (Boston 
Edison),  tendered  for  filing  a  wholesale 
restructuring  filing  which  includes  fuel 
adjustment  clause  and  stranded  cost 
revisions  to  the  wholesale  contracts 
with  Town  of  Braintree  Electric  Light 
Department  under  Rate  Schedule  FERC 
No.  179,  Concord  Municipal  Light 
Department  under  Rate  Schedule  FERC 
No.  169,  Reading  Municipal  Light 
Department  imder  Rate  Schedule  FERC 
No.  168,  and  Town  of  Wellesley 
Municipal  Light  Department  under  Rate 
Schedule  FERC  No.  167. 

Any  person  desiring  to  be  heard  or  to 
protest  said  fiUng  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  888 
First  Street.  N.E..  Washington.  D.C. 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFH  385.214).  All  such  motions 
and  protests  should  be  filed  on  or  before 
October  22. 1998.  Protests  will  be 
considered  by  the  Commission  to 
determine  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Linwood  A.  WalMB.  Jr.. 
Acting  Secntaiy. 

IFR  Doc.  98-27775  Piled  10-15-98;  8:45  un) 
■HjjNO  coot  sn7-ai-« 


DEPARTMENT  OF  ENERGY 

Fadaral  Enargy  Ragulatory 
Commiaaion 

(Dodwt  No.  RP9e-113-0041 

Colorado  Intarstata  Gaa  Company; 
Notloa  of  Tariff  Compllanca  Filing 

October  9. 1998. 

Take  notice  that  on  October  6. 1998. 
Colorado  Interstate  Gas  Company  (CIG), 
tendered  for  filing  to  become  part  of  its 
FERC  Gas  Tariff.  First  Revised  Volmne 
No.  1.  the  Tariff  sheets  listed  in 
Appendix  A  to  the  filing,  to  be  effective 
October  1.1998. 

CIG  states  that  the  purpose  of  this 
filing  is  to  comply  with  the  order  that 
issued  on  September  29. 1998  in  Docket 
No.  RP98-1 13-003  (Order).  CIG  states 
these  tariff  sheets  reflect  the 
requirements  of  the  Order  and  approved 
settlement  relating  to  gas  quaUty 
controls  associated  with  volumes  which 
are  delivered  on  QG's  so  called  Valley 
Line. 

CIG  further  states  that  copies  of  the 
filing  have  been  mailed  to  all  affected 
customers  and  state  regulatory 
commissions. 

Any  person  desiring  to  protest  this 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street.  N.E..  Washington.  D.C. 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
film!  as  provided  in  Section  154.210  of 
the  Commission's  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Copies  of  this  filing  are  on  file  with  the 
Conunission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Linwood  A.  WetMin.  Jr.. 
Acting  Secretary. 

(FR  Doc  98-27769  Piled  lO-lS-98: 8:45  am) 
MJJNQ  ooot  snr-si-M 


DEPARTMENT  OF  ENERGY 

Fadaral  Enargy  Ragulatory 
Commiaaion 

Poctot  No.  RPM  426  0011 

Columbia  Gaa  Tranamlaaion 
CorporaMon;  Notfca  of  Prepoaad 
Changaa  In  FERC  Gaa  Tariff 

October  9, 1996. 

Take  notice  that  on  October  6, 1998, 
Colimibia  Gas  Transmission  Corporation 
(Columbia)  tendered  for  filing  to  become 
part  of  its  FERC  Gas  Tariff,  Second 
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Revised  Volume  No.  1 ,  the  following 
revised  tariff  sheets,  with  a  proposed 
effective  date  of  November  2. 1998: 

Substitute  Third  Revised  Sheet  No.  265 
Substitute  Fourth  Revised  Sheet  No.  266 
Substitute  Second  Revised  Sheet  No.  267 

Columbia  states  that  on  September  30. 
1998.  they  filed  with  the  Commission 
tariff  sheets  to  its  FERC  Gas  Tariff, 
Second  Revised  Volume  No.  1. 
submitted  piu^uant  to  the  Commission's 
Order  issued  July  15. 1998  in  Docket 
No.  RM96-1-O08  (Order  587-H). 
Standards  for  Business  Practices  of 
Interstate  Natural  Gas  Pipelines.  By 
Letter  Order  issued  October  2. 1998. 
Columbia  was  directed  to  correct 
formatting  errors  that  were  encountered 
on  the  electronic  diskette  that  was 
submitted  with  the  September  30. 1998 
filing,  and  to  furnish  the  Commission 
with  a  revised  diskette.  In  order  to 
correct  these  formatting  errors. 
Columbia  has  had  to  re-paginate  the 
tariff  sheets.  The  above  referenced 
sheets  correct  these  formatting  errors  as 
directed  by  the  Commission. 

Colimibia  states  that  copies  of  its 
filing  have  been  mailed  to  all  firm 
customers,  interruptible  customers,  and 
affected  state  commissions. 

Any  person  desiring  to  protest  this 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street.  N.E..  Washington.  D.C. 
20426.  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission's  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Linwoctd  A.  Welaon,  Jr., 
Acting  Secretary. 

[FR  Doc  98-27770  Filed  10-15-98:  8:45  am] 
BIUMO  OOOC  «717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Enargy  Ragulatory 
Commlaston 

(Docket  No.  RP99-7»-000] 

Equitrana,  L.P.;  Notice  of  Propoaed 
Changaa  in  FERC  Gaa  Tariff 

October  9.  1998. 

Take  notice  that  on  October  7. 1998, 
Equitrans.  L.P.  (Equitrans)  tendered  for 
filing  as  part  of  its  FERC  Gas  Tariff.  First 
Revised  Volume  No,  1,  the  following 


revised  tariff  sheets  to  become  effective 
November  2. 1998: 

Fourth  Revised  Sheet  No.  216 
Fourth  Revised  Sheet  No.  217 
Third  Revised  Sheet  No.  218 
Fourth  Revised  Sheet  No.  219 
First  Revised  Sheet  No.  219A 
Original  Sheet  No.  219B 
Third  Revised  Sheet  No.  269 

Equitrans  states  that  the  purpose  of 
this  filing  is  to  comply  with  the 
Commission's  Order  No.  587-H  issued 
on  July  15. 1998.  the  Docket  No.  RM96- 
1-008  adopting  new  and  revised 
standards  promulgated  by  the  Gas 
Industry  Standards  Board  (GISB).  These 
standards  require  interstate  natiual  gas 
pipelines  to  follow  certain  new  and 
revised  business  practice  procedures  for 
intra-day  nominations.  The  Ccnnmission 
directed  pipelines  to  make  a  filing  to 
implement  the  standards  relating  to 
intra-day  nominations  to  be  effective  by 
November  2. 1998.  Equitrans  is  making 
this  filing  in  compliance  with  the 
Commission's  Order. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington.  D.C 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  jMuty 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  pubUc 
inspection  in  the  Public  Reference 
Room. 

Linwood  A.  Watson.  Jr., 
Acting  Secretary. 

FR  Doc  98-27771  Filed  10-15-98;  8:45  am] 
MUJNQ  CODE  (nr-OI-M 


DEPARTMENT  OF  ENERGY 

Fadaral  Enargy  Ragulatory 
Commiaaion 

[Docket  No.  TM99-1 -25-001] 

Missisaippi  Rivar  Tranamlaaion 
Corporation;  Notica  of  Tariff  Filing 

October  9. 1998. 

Take  notice  that  on  October  6. 1998, 
Mississippi  River  Transmission 
Corporation  (MRT)  tendered  for  filing  as 
part  of  its  Gas  Tariff,  Third  Revised 
Volume  No.  1 ,  the  following  tariff  sheet, 
to  be  effective  November  1, 1998. 


SulMtitute  Thirty  Second  Revised  Sheet  No. 
6 

MRT  states  that  due  to  typographical 
error  on  MRTs  filed  rate  sheet  in  Docket 
No.  RP98-423,  filed  September  30, 
19983nd  the  subsequent  use  of  such 
tariff  sheet  in  above  proceeding.  Docket 
No.  TM99-1-25-000.  filed  on  October 
1. 1998.  (MRTs  Fuel  Adjustment 
Filing).  MRT  is  making  the  filing  to 
correct  and  supplement  the  October  1st 
filing. 

MRT  states  that  a  copy  of  this  filing 
is  being  mailed  to  each  of  MRTs 
customers  and  to  the  state  commissions 
of  Ariiansas.  Illinois  and  Missouri. 

Any  person  desiring  to  protest  this 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street,  NE.,  Washington,  DC 
20426.  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission's  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  PubUc  Reference 
Room. 

Umpood  A.  Walaon.  Jr.. 
Acting  Secretary. 

(FR  Doc  98-27772  Filed  10-15-98:  8:45  am) 
I  ooot  srir-ei-M 


DEPARTMENT  OF  ENERGY 
Fadaral  Enargy  Ragulatory 

[DodtNaCPOO  664  OOIJ 

Northa>aat  Pipallna  Corporation;  Notioa 
of  Amandad  AppHcatton 

October  9. 1998. 

Take  notice  that  on  October  2. 1998. 
Northwest  I^peline  Corporation 
(Northwest).  295  Chipeta  Way.  Salt  Lake 
Qty,  Utah  84158.  filed  in  Docket  No. 
CP98-554-001  an  amendment  to  its 
apphcation  filed  May  15,  1998. 
pursuant  to  Section  7(c)  of  the  Natural 
Gas  Act  for  authorization  to  revise  the 
faciUty  requirements  and  update  the 
associated  costs  and  rates  for  its 
proposed  Columbia  River  Gorge 
Expansion  Project,  all  as  more  fully  set 
forth  in  the  application  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Specifically,  Northwest  proposes  not 
install  the  new  compressor  cylinder 
unloader  pockets  at  the  Washougal 
Compressor  Station,  as  originally 
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proposed,  and  to  revise  the  original  cost 
estimate  from  $17,029,000  to  an 
approximate  estimate  of  $18,567,000. 
All  other  segments  of  the  original 
proposal  would  not  change. 

Any  person  desiring  to  oe  heard  or  to 
make  any  protest  with  reference  to  said 
application  should  on  or  before  October 
30. 1998.  file  with  the  Federal  Energy 
Regulatory  Commission,  888  First 
Street.  NE.  Washington.  DC  20426.  a 
motion  to  intervene  or  a  protest  in 
accordance  with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  or  385.211) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants  parties 
to  the  proceeding.  Any  person  wishing 
to  become  a  party  to  a  proceeding  or  to 
participate  as  a  party  in  any  hearing 
therein  must  file  a  motion  to  intervene 
in  accordance  with  the  Commission's 
Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
the  jurisdiction  conferred  upon  the 
Federal  Energy  Regulatory  Commission 
by  Sections  7  and  15  of  the  Natural  Gas 
Act  and  the  Commission's  Rules  of 
Practice  and  Procedure,  a  hearing  will 
be  held  without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of 
the  matter  finds  that  a  grant  of  the 
certificate  is  required  by  the  public 
convenience  and  necessity.  If  a  motion 
for  leave  to  intervene  is  timely  filed,  or 
if  the  Commission  on  its  own  motion 
believes  that  a  formal  hearing  is 
required,  further  notice  of  such  hearing 
will  be  duly  given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  Northwest  to  ap{>ear  or 
be  represented  at  the  hearing. 
Liawood  A.  Wataon.  fr.. 
Acting  Secretary. 

[FR  Doc.  98-27773  Filed  10-15-98;  8:45  am) 
WLUNQ  CODE  f717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

(Docket  No.  CP98-a07-000] 

Panhandle  Eastern  Pipe  Line 
Company;  Notice  of  Application 

October  9. 1998. 

Take  notice  that  on  September  29, 
1998.  Panhandle  Eastern  Pipe  Line 


Company  (Panhandle).  P.O.  Box  1642, 
Houston,  Texas  77251-1642,  filed  in 
Docket  No.  CP98-807-000  an 
application  pursuant  to  Section  7(b)  of 
the  Natural  Gas  Act  for  permission  and 
approval  to  abandon  its  undivided 
32.387%  interest  in  certain  compressor 
facilities  located  in  Alfalfa  and  Major 
Counties,  Oklahoma  by  assignment  to 
Western  Gas  Resources  (Western),  all  as 
more  fully  set  forth  in  the  application 
on  file  with  the  Commission  and  open 
to  public  inspection. 

Panhandle  states  that  the  facilities  are 
currently  operated  by  Western  and  that 
the  requested  abandonment  will  have 
no  adverse  affect  on  service  to  its 
customers. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  should  on  or  before  October 
30,  1998.  file  with  the  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  NE,  Washington,  DC  20426.  a 
motion  to  intervene  or  a  protest  in 
accordance  with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  or  385.211) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants  parties 
to  the  proceeding.  Any  person  wishing 
to  become  a  party  to  a  proceeding  or  to 
participate  as  a  party  in  any  hearing 
therein  must  file  a  motion  to  intervene 
in  accordance  with  the  Commission's 
Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
the  jurisdiction  conferred  upon  the 
Federal  Energy  Regulatory  Commission 
by  Sections  7  and  15  of  the  Natural  Gas 
Act  and  the  Commission's  Rules  of 
Practice  and  Procedure,  a  hearing  will 
be  held  without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of 
the  matter  finds  that  permission  and 
approval  for  the  proposed  abandonment 
are  required  by  the  public  convenience 
and  necessity.  If  a  motion  for  leave  to 
intervene  is  timely  filed,  or  if  the 
Commission  on  its  own  motion  believes 
that  a  formal  hearing  is  required,  further 
notice  of  such  hearing  will  be  duly 
given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 


unnecessary  for  Panhandle  Eastern  to 

appear  or  be  represented  at  the  hearing. 

Unwood  A.  WatMm.  Jr.. 

Acting  Secretary. 

[FR  Doc.  98-27763  Filed  10-15-98;  8:45  am) 

MUJNQ  CODE  •717-41-M 

DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Project  No.  2233-000] 

Portland  General  Electric  Company, 
Portland,  OR;  Smurfit  Newsprint 
Corporation,  Oregon  City,  OR;  Notice 
of  Portland  General  Electric  Company 
and  Smurfit  Newsprint  Corporation's 
Request  To  Use  AKsmative 
Procedures  in  Filing  a  License 
Application 

October  9, 1998. 

By  letter  dated  September  1, 1998, 
Portland  General  Electric  Company 
(PGE)  of  Portland,  Oregon,  and  Smurfit 
Newsprint  Corporation  of  Oregon  City, 
Oregon,  co-licensee,  have  asked  to  use 
an  alternative  procedure  in  filing  an 
application  for  a  new  license  for  their 
Willamette  Falls  Project  No.  2233.'  PGE. 
acting  on  behalf  of  itself  and  Smurfit, 
has  demonstrated  that  they  have  made 
a  reasonable  effort  to  contact  the 
resource  agencies,  Indian  tribes,  non- 
governmental organizations  (NGOs),  and 
others  who  may  be  affected  by  their 
proposal,  and  has  submitted  a 
communication  protocol  governing  how 
participants  in  the  proposed  process 
may  communicate  with  each  other.  PGE 
has  also  submitted  evidence  of  support 
for  their  proposal,  and  it  appears  that  a 
consensus  exists  that  the  use  of  an 
alternative  procedure  is  appropriate  in 
this  case. 

The  purpose  of  this  notice  is  to  invite 
any  additional  comments  on  PGE's 
request  to  use  the  alternative  procedure, 
as  required  under  the  final  rule  for 
Regulations  for  the  Licensing  of 
Hydroelectric  Projects.*  Additional 
notices  seeking  comments  on  the 
specific  project  proposal,  interventions 
and  protests,  and  recommended  terms 
and  conditions  will  be  issued  at  a  later 
date. 

The  alternative  procedure  being 
requested  here  combines  the  prefiling 


<  The  project  consists  of  an  8-foot-high  dam  along 
the  crest  of  Williamette  Falls  on  the  Willamette 
River.  PCftE  operates  the  16-megawatl  T.W. 
Sullivan  powerhouse,  located  on  the  west  side  of 
the  falls.  Co-licensee.  Smurfit  Newsprint 
Corporation,  operates  a  1.5-megawatt  powerhouse 
on  the  east  side  of  the  falls.  The  project  is  not 
located  on  any  Federal  land. 

'81  FERC  61.103  (1997). 
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consultation  process  with  the 
environmental  review  process,  allowing 
the  applicant  to  file  an  Applicant- 
Prepared  Environmental  Assessment 
(APEA)  in  lieu  of  Exhibit  E  of  the 
license  application.  This  differs  from 
the  traditional  process,  in  which  the 
applicant  consults  with  agencies.  Indian 
tribes,  and  NGOs  during  preparation  of 
the  application  for  the  Ucense  and 
before  filing  it.  but  the  Commission  staff 
performs  the  environmental  review  after 
the  application  is  filed.  The  alternative 
procedure  is  intended  to  simplify  and 
expedite  the  licensing  process  by 
combining  the  prefiling  consultation 
and  environmental  review  processes 
into  a  single  process,  to  facilitate  greater 
participation,  and  to  improve 
communication  and  cooperation  among 
the  participants.  The  alternative 
procedure  can  be  tailored  to  the 
particular  pro)ect  under  consideration. 

APEA  Proceas  and  the  Williamette  Falls 
Pn^ect  Schedule 

PGE  has  begun  working 
collaboratively  with  the  various 
interested  entities  to  identify  issues  that 
will  need  to  be  addressed  and  studies 
that  will  need  to  be  conducted  in 
relicensing  the  project.  An  initial 
information  package  will  be 
disseminated  to  all  interested  parties  in 
December  1998.  Site  visits  of  the  project 
will  be  conducted  in  March  1999. 
Identification  of  issues  and  issuance  of 
Scoping  Document  1  will  occur  in 
December  1999.  A  Public  Scoping 
Meeting  will  be  held  January  2000. 
Notice  of  the  scoping  meeting  will  be 
published  at  least  30  days  prior  to  the 
meeting. 

Studies  will  be  conducted  beginning 
April  1999,  and  continue  through  2001. 
Oppoftimities  for  requesting  additional 
studies  will  be  noticed  at  least  30  days 
prior  to  any  study  request  deadline.  A 
draft  license  application  with 
preliminary  APEA  would  be  distributed 
for  comment  in  December  2001.  The 
final  license  application  and  APEA 
must  be  filed  with  the  Commission  on 
or  before  December  31.  2002.  two  years 
before  the  expiration  date  on  the 
existing  license.  A  more  detailed 
schedule  and  project  description  was 
distributed  by  PGE  on  September  1. 
1998,  to  all  parties  expressing  interest  in 
the  proceeding.  Copies  of  the  schedule 
and  project  description  may  be  obtained 
from  Portland  General  Electric.  Hydro 
Licensing  and  Water  Rights  Office.  121 
S.W.  Sahnon  Street.  Portland.  OR 
97204. 

Comments 

Interested  parties  have  30  days  from 
the  date  of  this  notice  to  file  with  the 


Commission,  any  comments  on  PGE's 
proposal  to  use  the  alternative 
procedures  to  file  an  application  for  the 
Williamette  Falls  Hydroelectric  Pro)ect. 

Filing  Requirements 

Any  comments  must  be  filed  by 
providing  an  original  and  8  copies  as 
required  by  the  Commission's 
regulations  to:  Federal  Energy 
Regulatory  Commission,  Office  of  the 
Secretary,  Dockets— Room  lA.  888  First 
Street.  NE.  Washington.  DC  20426. 

All  comment  filings  must  bear  the 
heading  "Comments  on  the  Alternative 
Procedure,"  and  include  the  project 
name  and  number  (Williamette  Falls 
Hydroelectric  Project  No.  2233).  For 
fiuther  information,  please  contact  John 
Blair  at  (202)  219-2845. 
LinwQod  A.  Watson.  Jr.. 
Acting  Secretary. 

IFR  Ooc.  98-27768  Filed  10-15-98:  8:45  ami 
MLUNQ  COK  SriT-ei-H 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  CPM-«-OO0] 

Raton  Gas  Transmission  Company, 
Notice  of  Applicadon 

October  9.  1998. 

Take  notice  that  on  October  7, 1998, 
Raton  Gas  Transmission  Company 
(Raton),  835  Stacy  Road.  Fairfax,  Texas 
75069,  filed  an  application  pursuant  to 
Section  7(c)  of  the  Natural  Gas  Act  for 
authorization  to  change  the  shippers 
receiving  its  transportation  services  and 
implement  modifying  the  transportation 
services,  all  as  more  fully  set  forth  in  the 
application  which  is  on  file  with  the 
Oammission  and  open  to  public 
inspection. 

Raton  states  that  currently  it  provides 
transportation  service  under  Section 
7(c)  of  the  Natural  Gas  Act  for  two 
shippers,  Raton  Natural  Gas  Company 
(Raton  Natural),  a  local  distribution 
company,  and  Natural  Gas  Processing 
Company  (NGP),  a  successor  to 
Associated  Natural  Gas,  Inc.,  Pan  Energy 
Field  Services  and  Duke  Energy  Field 
Services,  which  in  turn  served  the 
municipal  systems  of  City  of  Las  Vegas. 
New  Mexico.  Town  of  Springer.  New 
Mexico  and  Village  of  Maxwell.  New 
Mexico.  It  is  indicated  that  NGP  intends 
to  file  an  application  with  the  New 
Mexico  Public  Utility  Commission  to 
become  an  open-access  transporter  and 
thereby  become  a  Hinshaw  pipeline 
under  Section  1(c)  of  the  Natiual  Gas 
Act.  Raton  indicates  that,  as  a  result  of 
this  action  by  NGP.  the  shippers  over 


Raton's  system  may  be  the  LDC's 
serving  Las  Vegas.  Springer.  Maxwell,  or 
NGP,  acting  on  behalf  of  those  LDC's, 
and  Raton  Natural  Gas  Company,  or  any 
agent  or  successor. 

Raton  indicates  that  currently  it  is 
eligible  to  receive  no-notice  service  from 
its  upstream  supplier.  Colorado 
Interstate  Gas  Gompany  (QG).  Raton 
also  states  that  it  requested  C3G  to  offer 
its  no-notice  service  directly  to  the  four 
LDC's,  but,  under  OG's  tariff,  off-system 
customers  are  not  eligible  to  receive  no- 
notice  service  from  CIG.  It  is  stated  that 
only  Raton,  as  a  small  connected 
customer,  is  eligible  to  contract  for  QG 
no-notice  service. 

Therefore.  Raton  states  that,  to 
achieve  the  Commission's  poUcy 
objective  that  some  form  of  no-notice 
service  should  be  made  available  to  all 
small  LDC's.  it  entered  into  a  package  of 
service  agreements  with  QG  to  meet  the 
total  needs  of  the  four  LDC's:  (1)  TF-1. 
a  sculptured  firm  transportation  service 
providing  flowing  volumes  of  gas  at 
winter  level,  shoulder  month  level,  and 
summer  demand  level.  (2)  NNT-1 
service  which  allows  the  customer  to 
Mdthdraw  gas  from  storage  during  the 
winter  period  at  widely  varying 
volumes  without  incurring  penalties, 
and  (3)  a  supplemental  TF-1  service 
allowing  customers  to  secure  volumes  of 
gas  during  the  spring-summer-fall 
period  for  transportation  to  storage  in 
QG's  storage  fields  at  a  discounted 
transportation  rate.  It  is  also  stated  that 
its  service  agreements  within  CIG 
extend  to  April  30.  2000,  and  the 
volumes  required  to  provide  NOT 
service  for  the  period  frt>m  October  1. 
1998,  through  April  30, 1999,  have 
already  been  purchased  and  placed  into 
storage. 

Raton  indicates  that  it  considered 
filing  for  a  Part  284  blanket  certificate  to 
implement  the  required  changes  in 
service  but,  in  its  view,  the 
administrative  burden  and  expense 
precluded  it  from  seeking  such  a  blanket 
certificate. 

Raton  now  proposes  to  allocate  its 
tariff  charges,  including  a  pass-through 
of  the  QG  charges  to.  the  four  LDC's.  It 
is  also  indicated  that,  prior  to  April  30. 
2000.  if  any  or  all  of  the  LDC's  elect  to 
terminate  some  or  all  of  the  CIG  package 
of  no-notice  services,  they  may 
authorize  Raton  to  release  that  share  of 
the  reserved  NNT  service.  It  is  also 
indicated  that,  by  electing  to  terminate 
their  share  of  the  NNT  service,  the  LDC. 
or  its  designated  agent,  agrees  to  accept 
the  corresponding  share  of  TF  capacity 
from  Raton.  Also,  it  is  stated  that,  for 
periods  after  April  30.  2000.  the  LDC's 
must  notify  Raton  of  the  quantities  and 
types  of  transportation  services  that  they 
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will  require,  identifying  their  shipping 
agents,  if  necessary. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  should  on  or  before  October 
30, 1998,  file  with  the  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  N.E..  Washington.  D.C  20426.  a 
motion  to  intervene  or  a  protest  in 
accordance  with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  or  385.211) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  Protestants  parties 
to  the  proceeding.  Any  person  wishing 
to  become  a  party  to  a  proceeding  or  to 
participate  as  a  party  in  any  hearing 
therein  must  file  a  motion  to  intervene 
in  accordance  with  the  Commission's 
Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
the  jurisdiction  conferred  upon  the 
Federal  Energy  Regulatory  Commission 
by  Sections  7  and  15  of  the  Natural  Gas 
Act  and  the  Commission's  Rules  of 
Practice  and  Procedure,  a  hearing  will 
be  held  without  further  notice  before  the 
Conomission  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Conmiission  on  its  own  review  of 
the  matter  finds  that  the  issuance  of 
certificate  authorization  and  permission 
and  approval  for  the  proposed 
abandonment  are  required  by  the  public 
convenience  and  necessity.  If  a  motion 
for  leave  to  intervene  is  timely  filed,  or 
if  the  Commission  on  its  own  motion 
believes  that  a  formal  hearing  is 
required,  further  notice  of  such  hearing 
will  be  duly  given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  Raton  to  appear  or  be 
represented  at  the  hearing. 
Linwood  A.  Watson,  Jr.. 
Acting  Secretary. 

(PR  Doc.  98-27765  Filed  10-15-98:  8:45  am) 
■UMO  COOC  (717-01-11 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Comtnlaalon 

[Doctet  No.  CP99~4-«00] 

Williams  Qas  Pipelines  Central.  Inc.; 
Notice  of  Request  Under  Blanket 
Autltorization 

October  9, 1998. 

Take  notice  that  on  October  2. 1998, 
Williams  Gas  Pipelines  Central,  Inc. 


(Williams).  P.O.  Box  3288,  Tulsa. 
Oklahoma  74101.  filed  in  Docket  No. 
CP99-4-000  a  request  pursuant  to 
Sections  157.205,  157.212,  and  157.216 
of  the.Commission's  Regulations  under 
the  Natural  Gas  Act  (18  CFR  157.205. 
157.212, 157.216)  for  authorization  to 
replace  the  meter  setting  and 
appurtenant  facilities  serving  Kansas 
Gas  Service  Company,  a  division  of 
ONEOK.  Inc.  (Kansas  Gas)  at  the  Ritchie 
Asphalt  town  border,  located  in 
Sedgwick  County,  Kansas,  under 
Williams'  blanket  certificate  issued  in 
Docket  No.  CP82-479-000.  pursuant  to 
Section  7(c)  of  the  Natural  Gas  Act.  all 
as  more  fully  set  forth  in  the  request  that 
is  on  file  with  the  Commission  and  open 
to  public  inspection. 

Williams  proposes  to  abandon  by 
reclaim  a  single  run  meter  setting  and 
appurtenant  facilities  at  the  Ritchie 
Asphalt  town  border  and  replace  them 
with  a  dual  4-inch  meter  setting  and 
appurtenant  facilities  at  the  same 
location  in  the  Southeast  Quarter  of 
Section  29,  Toivnship  26  South,  Range 
2  East,  Sedgwick  County,  Kansas. 
Williams  states  that  the  setting  was 
originally  installed  as  an  additional 
town  border  delivery  to  Kansas  Gas  in 
1983. 

Williams  declares  that  the  existing 
meter  setting  is  operating  at  the  high 
end  of  its  capacity  causing  it  to  fail 
frequently  and  causing  increased  system 
loss.  Williams  asserts  that  replacing  the 
^meter  setting  will  enable  them  to 
provide  efficient,  reliable  service  in  this 
area,  which  is  also  forecast  for 
continued  growth.  Williams  states  that 
the  project  cost  is  estimated  to  be 
approximately  S65,000,  which  will  be 
paid  by  Williams. 

Williams  states  that  this  change  is  not 
prohibited  by  an  existing  tariff  and  that 
it  has  sufficient  capacity  to  accomplish 
the  deliveries  specified  without 
detriment  or  disadvantage  to  its  other 
customers. 

Any  person  or  the  Commission's  staff 
may,  within  45  days  after  issuance  of 
the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice  , 
of  intervention  and  pursuant  to  Section 
157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed 
for  filing  a  protest,  the  instant  request 
shall  be  treated  as  an  application  for 


authorization  pursuant  to  Section  7  of 

the  Natural  Gas  Act. 

Uawood  A.  Wataon,  Jr., 

Acting  Secretary. 

(PR  Doc.  98-27764  Filed  10-15-98;  8:45  am] 

MJJNQ  OOOf  (717-01-11 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[DockM  No.  EQM-1-000,  et  aL] 

Bear  S«»amp  Generating  Trudf  No.  1.  et 
al.;  Electric  Rate  and  Corporate 
Reigulation  Rlinga 

October  5. 1998. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Bear  Swamp  Generating  Trust  No.  1 

(Docket  No.  EG99-1-O00I 

Take  notice  that  on  October  1, 1998. 
Bear  Swamp  Generating  Trust  No.  1 
(Applicant),  filed  with  the  Federal 
Energy  Regulatory  Commission  an 
application  for  determination  of  exempt 
wholesale  generator  status  pursuant  to 
Part  365  of  the  Commission's 
Regulations. 

The  Applicant  is  a  business  trust 
created  pursuant  to  Chapter  38  of  Title 
12  of  the  Delaware  Code,  12  Del.  Code 
§  3801  et  seq.,  which  has  been  formed 
to  purchase  an  undivided  interest  in  the 
Bear  Swamp  Facility,  an  approximately 
597  megawatt  (MW)  fully  automated 
pumped  storage  electric  power 
generating  facility  on  the  Deerfield  River 
in  the  towns  of  Rowe  and  Florida, 
Massachusetts. 

Comment  date:  October  19, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  Bear  Swamp  Generating  Trust  No.  2 

(Docket  No.  EG99-2-000I 

Take  notice  that  on  October  1, 1998. 
Bear  Swamp  Generating  Trust  No.  2 
(AppUcant),  filed  with  the  Federal 
Energy  Regulatory  Commission  an 
application  for  determination  of  exempt 
wholesale  generator  status  pursuant  to 
Part  365  of  the  Commission's 
Regulations. 

"rhe  Applicant  is  a  business  trust 
created  pursuant  to  Chapter  38  of  Title 
12  of  the  Delaware  Code.  12  Del.  Code 
§  3801  et  seq..  which  has  been  formed 
to  purchase  an  undivided  interest  in  the 
Bear  Swamp  Facility,  an  approximately 
597  megawatt  (MW)  fiiUy  automated 
pumped  storage  electric  power 
generating  facility  on  the  Deerfield  River 
in  the  towns  of  Rowe  and  Florida. 
Massachusetts. 
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Comment  date:  October  19. 1998.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  Bear  Swamp  Generating  Trust  No.  3 

(Docket  No.  EG99-3-000I 

Take  notice  that  on  October  1. 1998. 
Bear  Swamp  Generating  Trust  No.  3 
(Applicant),  filed  with  the  Federal 
Energy  Regulatory  Commission  an 
application  for  detennination  of  exempt 
wholesale  generator  status  pursuant  to 
Part  365  of  the  Commission's 
Regulations. 

'The  Applicant  is  a  business  trust 
created  pursuant  to  Chapter  38  of  Title 
12  of  the  Delaware  Code.  12  Del.  Code 
§  3801  et  seq.,  which  has  been  formed 
to  purchase  an  undivided  interest  in  the 
Bear  Swamp  Facility,  an  approximately 
597  megawatt  (MW)  fully  automated 
pumped  storage  electric  power 
generating  facility  on  the  Deerfield  River 
in  the  towns  of  Rijwe  and  Florida. 
Massachusetts. 

Comment  date:  October  19, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  Bear  Swamp  III  LLC 

(Docket  No.  EG99-4-000] 

Take  notice  that  on  October  1. 1998, 
Bear  Swamp  III  LLC  (Applicant)  filed 
with  the  Federal  Energy  Regulatory 
Commission  an  application  for 
determination  of  exempt  wholesale 
generator  status  pursuant  to  Part  365  of 
the  Commission's  Regulations. 

The  Applicant  is  the  beneficial  owner 
of  Bear  Swamp  Generating  Trust  No.  3. 
a  Delaware  business  trust  created  to 
purchase  an  undivided  interest  in  the 
Bear  Swamp  Facility,  an  approximately 
597  megawatt  (MW)  fully  automated 
pumped  storage  electric  power 
generating  facility  on  the  Deerfield  River 
in  the  towns  of  Rowe  and  Florida. 
Massachusetts. 

Comment  date:  October  19, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  New  England  Power  Company 

(Docket  No.  ER98-4690-000| 

Take  notice  that  on  September  30, 
1998,  New  England  Power  Company 
(NEP),  tendered  for  filing  an 
Amendment  to  its  FERC  Rate  Schedule 
No.  382,  NEP's  Unit  Power  Contract 
with  UNTTIL  Power  Corporation. 

Comment  date:  October  20. 1998.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  New  England  Power  Company 

(Docket  No.  ER98-4691-000i 

Take  notice  that  on  September  30. 
1998.  New  England  Power  Company 


(NEP).  tendered  for  filing  a  Service 
Agreement  with  TransCanada  Power 
Marketing.  Ltd..  for  service  under  NEP's 
FERC  Electric  Tariff,  Original  Volume 
No.  10. 

Comment  date:  October  20. 1998.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  The  Washingtim  Water  Power 
Company 

(Docket  No.  ER98-4692-0001 

Take  notice  that  on  September  30. 
1998.  The  Washington  Water  Power 
Company  (WWP),  tendered  for  filing 
with  the  Federal  Energy  Regulatory 
Commission  executed  Service 
Agreement  for  Short-Term  Firm  and 
Non-Firm  Point-To-Point  Transmission 
Service  under  WWP's  Open  Access 
Transmission  Tariff— FERC  Electric 
Tariff.  Voliune  No.  8  with  Clearwater 
Power  Company. 

WWP  requests  the  Service  Agreement 
be  given  the  respective  effective  date  of 
September  2, 1998. 

Comment  date:  October  20. 1998.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  Washington  Water  Power  Company 

(Docket  No.  ER98-4693-0001 

Take  notice  that  on  September  30, 
1998,  Washington  Water  Power 
Company  (WWP).  tendered  for  filing 
with  the  Federal  Energy  Regulatory 
Commission  pursuant  to  18  CFR  Section 
35.13,  an  unexecuted  Service 
Agreement  under  WWP's  FERC  Electric 
Tariff  First  Revised  Volume  No.  9.  with 
NorAm  Energy  Services.  Inc. 

WWP  requests  waiver  of  the  prior 
notice  requirements  and  that  the 
unexecuted  Service  Agreement  be 
accepted  for  filing  effective  August  30. 
1998. 

Comment  date:  October  20,  1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

9.  PacifiCorp 

(Docket  Na  ER9S-4694-000] 

Take  notice  that  on  September  30, 
1998.  PacifiCorp,  tendered  for  filing  in 
accordance  with  18  CFR  35  of  the 
Commission's  Rules  and  Regulations,  a 
revised  unexecuted  Service  Agreement 
under  PadfiCorp's  FERC  Electric  Tariff. 
First  Revised  Volume  No.  12  with  the 
Participants  of  the  California  Power 
Exchange. 

Copies  of  this  filing  were  supplied  to 
the  PubUc  Utility  Commission  of 
Oregon  and  the  Washington  Utilities 
and  Transportation  Commission. 

Comment  date:  October  20, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


10.  Soathem  Califiontia  Edison 
Conqiany 

(Docket  No.  ER98-t695-000| 

Take  notice  that  on  September  30. 
1998.  Southern  California  Edison 
Company  (Edison),  tendered  for  filing 
the  Edison-Anaheim  Extended  Interim 
Scheduling  Coordinator  Agreement 
(Agreement)  between  Edison  and  the 
Qty  of  Anaheim  (Anaheim),  California. 
The  Agreement  allows  Edison  to  serve 
as  Anaheim 's  Scheduling  Coordinator 
for  a  maximum  three  month  period 
beginning  October  1. 1998,  until 
Anaheim  is  able  to  begin  acting  as  its 
own  Scheduling  Coordinator. 

Edison  is  requesting  that  the 
Agreement  become  effective  as  of 
October  1.1998. 

Copies  of  this  filing  were  served  upon 
the  Public  Utilities  Commission  of  the 
State  of  California  and  all  interested 
parties. 

Comment  date:  October  20, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

11.  Soutbem  California  Edison 
Company 

(Docket  No.  ER98-4696-000I 

Take  notice  that  on  September  30. 
1998,  Southern  California  Edison 
Company  (Edison),  tendered  for  filing 
the  Edison-Azusa  Extended  Interim 
Scheduling  Coordinator  Agreement 
(Agreement)  between  Edison  and  the 
City  of  Azusa  (Azusa),  California.  The 
Agreement  allows  Edison  to  serve  as 
Azusa's  Scheduling  Coordinator  for  a 
maximum  three  month  period  beginning 
October  1, 1998,  until  Azusa  is  able  to 
begin  acting  as  its  own  Scheduling 
Coordinator. 

Edison  is  requesting  that  the 
Agreement  beoDme  effective  as  of 
October  1,  1998. 

Copies  of  this  filing  were  served  upon 
the  Pubhc  Utilities  Commission  of  the 
State  of  California  and  all  interested 
parties. 

Comment  date:  October  20, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

12.  Southern  California  Edison 
Company 

(Docket  No.  ER98-t697-000l 

Take  notice  that  on  September  30. 
1998.  Southern  California  Edison 
Company  (Edison),  tendered  for  filing 
the  Edison-Banning  Extended  Interim 
ScheduUng  Coordinator  Agreement 
(Agreement)  between  Edison  and  the 
Qty  of  Banning  (Banning^.  California. 
The  Agreement  allows  Edison  to  serve 
as  Banning's  Scheduling  Coordinator  for 
a  maximum  three  month  period 
beginning  October  1, 1998.  until 
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Banning  is  able  to  begin  acting  as  its 
own  Scheduling  Coordinator. 

Edison  is  requesting  that  the 
Agreement  become  effective  as  of 
October  1. 1998. 

Copies  of  this  filing  were  served  upon 
the  Public  Utilities  Commission  of  the 
State  of  California  and  all  interested 
parties. 

Ck>nunent  date:  October  20, 1998.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

13.  New  England  Power  Pool 

IDockat  No.  ER9»-«69«-000| 

Take  notice  that  on  September  30, 
1998.  the  New  England  Power  Pool 
(NEPOOL  or  Pool),  Executive 
Committee  filed  a  request  for 
termination  of  membership  in  NEPOOL, 
with  an  efiiective  date  of  September  1, 
1998,  of  Princeton  Municipal  Light 
Department  (Princeton).  Such 
termination  is  pursuant  to  the  terms  of 
the  NEPOOL  Agreement  dated 
September  1. 1971.  as  amended,  and 
previously  signed  by  Princeton.  The 
New  England  Power  Pool  Agreement,  as 
amended  (the  NEPOOL  Agreement),  has 
been  designated  NEPOOL  FPC  No.  2. 

The  Executive  Committee  states  that 
termination  of  Princeton  with  an 
efliBctive  date  of  September  1. 1998. 
would  relieve  this  entity,  at  Princeton's 
request,  of  the  obligations  and 
responsibilities  of  Pool  membership  and 
would  not  change  the  NEPOOL 
Agreement  in  any  manner,  other  than  to 
remove  Princeton  from  membership  in 
the  Pool. 

Comment  date:  October  20. 1998.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

14.  RochaMer  Gas  and  Electric 
Corporation 

[Dockat  No.  ER98-^701-000| 

Take  notice  that  on  September  30, 
1998,  Rochester  Gas  and  Electric 
Corporation  (RG&E),  tendered  for  filing 
with  the  Federal  Energy  Regulatory 
Commission  (Commission)  Second 
Revised  Sheet  No.  64  to  its  Open  Access 
Transmission  Tariff.  FERC  Tariff 
Original  Volume  No.  2  (OAT).  This 
filing  is  intended  to  reduce  the  gross 
receipts  tax  charged  under  the  OAT  in 
order  to  comply  with  New  York  State 
law. 

RGftE  requests  waiver  of  the 
Commission's  notice  requirements  for 
good  cause  shown  and  an  effective  date 
ofOctoberl.  1998. 

A  copy  of  this  filing  has  been  served 
on  all  parties  to  Docket  No.  OA96-141. 
In  addition,  the  revised  tariff  sheet  is 
available  on  RG&E's  website  and  OASIS. 


Comment  date:  October  20. 1998.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

15.  American  Energy  Trading,  Inc. 

(Docket  No.  ER9»-4702-OOOl 

Take  notice  that  on  September  30. 
1998.  American  Energy  Trading.  Inc.. 
tendered  for  filing  notice  of  succession 
relating  to  a  change  in  the  name  &t>m 
American  Energy  Solutions.  Inc..  to 
American  Energy  Trading.  Inc. 
American  Energy  Trading,  Inc..  hereby 
adopts,  ratifies  and  make  its  awn  in 
every  respect  all  applicable  rate 
schedules  and  supplements  in  Rate 
Schedule  No.  1.  heretofore  filed  vrith 
the  Federal  Energy  Regulatory 
Commission  by  American  Energy 
Solutions.  Inc..  effective  August  31. 
1998. 

Comment  date:  October  20. 1998.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

16.  Virginia  Electric  and  Power 
■  Company 

(Docket  No.  ER9S-4703-000) 

Take  notice  that  on  September  30. 
1998.  Virginia  Electric  and  Power 
Company  (Virginia  Power),  tendered  for 
filing  each  of  tiie  Service  Agreements 
between  Virginia  Electric  and  Power 
Company  and  Northern/ AES  Energy, 
LLC  and  CSW  Energy  Services.  Inc.. 
under  the  FERC  Electric  Tariff  (Second 
Revised  Volume  No.  4).  which  was 
accepted  by  order  of  the  Commission 
dated  August  13. 1998  in  Docket  No. 
ER98-3771-000.  Under  the  tendered 
Service  Agreements.  Virginia  Power  will 
provide  services  to  Northern/ AES 
Energy.  LLC  and  CSW  Energy  Services, 
Inc.,  under  the  rates,  terms  and 
conditions  of  the  applicable  Service 
Schedules  included  in  the  Tariff. 

Copies  of  the  filing  were  served  upon 
Northern/ AES  Energy,  LLC,  CSW 
Energy  Services,  Inc.,  the  Virginia  State 
Corporation  Commission  and  the  North 
Carolina  Utilities  Commission. 

Comment  date:  October  20, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

17.  Central  Illinois  Public  Service 
Company 

[Docket  No.  ER98-4704-000I 

Take  notice  that  on  September  30, 
1998,  Central  Illinois  Public  Service 
Company  (QPS),  tendered  for  filing 
revisions  to  its  Rate  Schedule  for  Full 
Requirements  Service  to  Mt.  Carmel 
Public  Utility  Company  (Mt.  Carmel). 
Under  the  revision,  proposed  to  be 
effective  August  1, 1998.  OPS  will 
lower  the  demand  charge  for  service  to 
Mt.  Carmel  and  offer  a  further  discount 


under  specified  conditions  to  permit  Mt. 
Carmel  to  retain  large  industrial  loads. 

OPS  requests  an  effective  date  of 
August  1. 1998  and.  accordingly,  seeks 
waiver  of  the  Commission's  notice 
requirements. 

Copies  of  the  filing  were  served  upon 
Mt.  Carmel  Public  Utility  Company  and 
the  Illinois  Commerce  Commission. 

Comment  date:  October  20, 1998.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraphs 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street.  N.E..  Washington.  D.C. 
20426.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  RiUes  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
the  comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  these  filings  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
David  P.  BoeiVan, 
Secretary. 

IFR  Doc.  9»-27774  Filed  10-15-«8;  8:45  am] 
aaxata  oooc  tm-t-r 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commleelon 

(Pra)actNo.1M4-004 

Heber  Ught  &  Power  Company,  Utah; 
Notioe  of  Availability  of  Draft 
Environmental  Asaeeament 

October  9. 1998. 

In  accordance  with  the  National 
Environmental  Policy  Act  of  1969  and 
the  Federal  Energy  Riegulatory 
Commission's  (Commission) 
regulations,  18  CFR  Part  380  (Order  No. 
486,  52  F.R.  47897).  the  Office  of 
Hydropower  Licensing  has  reviewed  the 
application  for  a  new  license  for  the 
Snake  Creek  Hydroelectric  Project,  and 
has  prepared  a  Draft  Environmental 
Assessment  (DEA).  The  U.S.D.A.  Forest 
Service  cooperated  with  the 
Commission  by  reviewing  and 
commenting  on  drafts  of  the  DEA.  The 
project  is  located  on  Snake  Creek  and 
partially  within  the  Uinta  National 
Forest,  in  Wasatch  County,  Utah.  The 
DEA  contains  the  staffs  analysis  of  the 
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potential  environment  impacts  of  the 
project  and  concludes  that  licensing  the 
project,  with  appropriate  environmental 
protective  measures,  would  not 
constitute  a  major  federal  action  that 
would  significantly  affect  the  quality  of 
the  human  environment. 

Copies  of  the  DEA  are  available  for 
review  in  the  Public  Reference  Room, 
Room  2A.  of  the  Commission's  offices  at 
888  First  Street.  N.E.,  Washington,  D.C. 
20426. 

Any  comments  should  be  filed  within 
30  days  bom  the  date  of  this  notice  and 
should  be  addressed  to  David  P. 
Boergers.  Secretary.  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  N.E..  Washington.  D.C.  20426. 
For  further  information,  contact 
Nicholas  )ayjack.  Environmental 
Coordinator,  at  (202)  219-2825. 
Linwood  A.  WatMn.  |r.. 
Acting  Secretary. 

[PR  Doc.  98-27767  Filed  10-15-98;  8:45  am) 
WLUNO  cooE  snr-oi-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commiaslon 

[Dockat  No.  CP98-538-00(q 

MIdwreetem  Gaa  Transmission 
Company;  Notice  of  Intent  To  Prepare 
an  Environmental  Assessment  for  the 
Proposed  GPC  Sales  Tap  Pro|ect  and 
Request  for  Comments  on 
Environmental  Issues 

October  9. 1998. 

The  staff  of  the  Federal  Energy 
Regulatory  Commission  (FERC  or 
Commission)  will  prepare  an 
environmental  assessment  (EA)  that  will 
discuss  the  environmental  impacts  of 
Midwestern  Gas  Transmission 
Company's  (Midwestern)  proposal  to 
construct  2.84  miles  of  8-inch-diameter 
pipeline  in  Knox  and  Daviess  Counties. 
Indiana;  one  hot  tap  in  Knox  County; 
and  one  meter  station  in  Daviess 
County.  The  EA  will  also  address  the 
issues  raised  by  other  parties  in  the 
original  prior  notice  filing.*  This  EA 
will  be  used  by  the  Commission  in  its 
decision-making  process  to  determine 
whether  the  project  is  in  the  public 
convenience  and  necessity. 

If  you  are  a  landowner  receiving  this 
notice,  you  may  be  contacted  by  a 
pipeline  company  representative  about 
the  acquisition  of  an  easement  to 
construct,  operate,  and  maintain  the 


proposed  facilities.  The  pipeline 
company  would  seek  to  negotiate  a 
mutually  acceptable  agreement. 
However,  if  the  project  is  approved  by 
the  Commission,  that  approval  conveys 
with  it  the  right  of  eminent  domain. 
Therefore,  if  easement  negotiations  fail 
to  produce  an  agreement,  the  pipeline 
company  could  initiate  condemnation 
proceedings  in  accordance  with  state 
law.  A  fact  sheet  addressing  a  number 
of  typically  asked  questions,  including 
the  use  of  eminent  domain,  is  attached 
to  this  notice  as  appendix  1.^ 

Summary  erf  the  Proposed  Pro|ect 

Midwestern  wants  to  expand  the 
capacity  of  its  facilities  in  Indiana  to 
transport  an  additional  10,000 
dekatherms  per  day  of  natiiral  gas  to 
Grain  Processing  Corporation  (GPC). 
Midwestern  seeks  authority  to  construct 
and  operate: 

•  One  8-inch  hot  tap  on  its  existing. 
30-inch-diameter  2100  Line  in  Knox 
County,  Indiana; 

•  2.84  miles  of  8-inch-diameter 
pipeline  (lateral]  extending  from  the  hot 
tap  in  Knox  County  to  the  GPC  Plant  in 
Daviess  County,  Indiana;  and 

•  One  meter  station  with  dual  6-inch 
orifice  meter  runs  and  electronic  gas 
measurement  equipment  on  a  site 
provided  by  GPC,  Daviess  County, 
Indiana. 

The  general  location  of  the  project 
facilities  is  shown  in  appendix  2. 

Land  Requirements  for  Construction 

Construction  of  the  proposed  facilities 
would  require  36.94  acres  of  land. 
Midwestern  proposes  to  use  100  feet  for 
its  construction  right-of-way  for  the 
pipeline.  The  construction  work  area 
would  be  reduced  to  a  50-foot 
permanent  right-of-way  corridor 
through  wetlands  areas.  Midwestern  has 
not  proposed  a  permanent  right-of-way 
width  for  non-wetland  areas. 

Following  construction.  0.25  acre 
would  be  maintained  as  new 
aboveground  facilities.  The  meter 
station  would  require  0.23  acres.  The 
hot  tap  facilities  would  require  900 
square  feet  and  would  be  surrounded  by 
a  3-inch  pipe  cattle  fence. 

The  EA  Process 

The  National  Environmental  Policy 
Act  (NEPA)  requires  the  Commission  to 
take  into  account  the  environmental 
impacts  that  could  result  from  an  action 


■  Midwoatern  filed  •  prior  notice  under  Section 
157.211  of  the  Commission 't  regulations.  It 
converted  to  a  Section  7  Tiling  due  to  protest*  filed 
during  the  conunent  period. 


'The  appendices  referenced  in  this  notice  are  not 
being  printed  in  the  Federal  Kegialer.  Copies  are 
available  from  the  Commission's  Public  Refarence 
and  Files  Maintenance  Branch.  888  First  Street.  NE, 
Washington.  DC  20426.  or  call  (202)  208-1371. 
Copies  of  the  appendices  were  sent  to  all  those 
receiving  this  notice  in  the  mail. 


whenever  it  considers  the  issuance  of  a 
Certificate  of  PubUc  Convenience  and 
Necessity.  NEPA  also  requires  us  to 
discover  and  address  concerns  the 
public  may  have  about  proposals.  We 
call  this  "scoping".  The  main  goal  of  the 
scoping  process  is  to  focus  the  analysis 
in  the  EA  on  the  important 
environmental  issues.  By  this  Notioe  of 
Intent,  the  Commission  requests  public 
comments  on  the  scope  of  the  issues  it 
will  address  in  the  EA.  All  comments 
received  are  considered  during  the 
preparation  of  the  EA.  State  and  local 
government  representatives  are 
encouraged  to  notify  their  constituents 
of  this  profKMed  action  and  encourage 
them  to  comment  on  their  areas  of 
concern. 

The  EA  will  discuss  impacts  that 
could  occur  as  a  result  of  the 
construction  and  operation  of  the 
proposed  project  under  these  general 
headings: 

•  Geology  and  soils. 

•  Water  resources,  fisheries,  and 
wetlands. 

•  Vegetation  and  wildlife. 

•  Endangered  and  threatened  species. 

•  Land  use. 

•  Cultural  resources. 

•  Air  quality  and  noise. 

•  Public  safety. 

We  will  also  evaluate  possible 
alternatives  to  the  proposed  project  or 
portions  of  the  project,  and  make 
recommendations  on  how  to  lessen  or 
avoid  impacts  on  the  various  resoiuce 
areas. 

Our  independent  analysis  of  the 
issues  will  be  in  the  EA.  Depending  on 
the  comments  received  during  the 
scoping  process,  the  EA  may  be 
published  and  mailed  to  Federal,  state, 
and  local  agencies,  public  interest 
groups,  interested  individuals,  affected 
landowners,  newspapers,  libraries,  and 
the  Commission's  ofBcial  service  list  for 
this  proceeding.  A  comment  period  will 
be  allotted  for  review  if  the  EA  is 
published.  We  will  consider  all 
comments  on  the  EA  before  we  make 
our  recommendations  to  the 
Commission. 

To  ensure  your  comments  are 
considered,  please  carefully  follow 
instructions  in  the  pubUc  participation^ 
section  on  page  4  of  this  notice. 

Cuirently  Identified  EnvironmcBtal 
Issues 

We  have  already  identified  several 
issues  that  we  think  deserve  attention 
based  on:  (a)  a  preliminary  review  of  the 
proposed  facilities;  (b)  the 
environmental  information  provided  by 
Midwestern;  and  (c)  concerns  raised  by 
oth<:r  commentors.  This  preliminary  list 
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of  issues  may  be  changed  based  on  your 
comments  and  our  analysis. 

•  One  federally  listed  endangered 
species,  the  Indian  Bat  may  occur  in  the 
proposed  pro|ect  area. 

•  Two  streams  and  six  wetlands 
would  be  crossed  by  the  pipeline. 

•  A  total  of  7.3  acres  of  forested 
wetlands,  including  about  6.4  acres  of 
bottomland  forest,  would  be  cleared  for 
the  new  right-of-way. 

•  An  alternative  pipeline  route  has 
been  identified  by  Southern  Indiana  Gas 
&  Electric  Company. 

Public  Participatioii 

You  can  make  a  diflierence  by 
providing  us  with  your  specific 
comments  or  concerns  about  the  project. 
By  becoming  a  commentor,  your 
concerns  will  be  addressed  in  the  EA 
and  considered  by  the  Commission.  You 
should  focus  on  the  potential 
environmental  effects  of  the  proposal, 
alternatives  to  the  proposal  (including 
alternative  locations/routes),  and 
measures  to  avoid  or  lessen 
environmental  impact.  The  more 
specific  your  comments,  the  more  useful 
they  will  be.  Please  carefully  follow 
these  instructions  to  ensure  that  your 
comments  are  received  in  time  and 
properly  recorded: 

•  Send  two  copies  of  your  letter  to: 
David  P.  Boergers,  Secretary,  Federal 
Energy  Regulatory  Commission,  888 
First  St..  NE..  Room  lA.  Washington.  DC 
20426: 

•  Label  one  copy  of  the  comments  for 
the  attention  of  the  Environmental 
Review  and  CompUance  Branch,  PR- 

11.1 

•  Reference  Docket  No.  CP98-528- 

000;  and 

•  Mail  your  comments  so  that  they 
will  be  received  in  Washington.  DC  on 
or  before  November  9, 1998. 

Becoming  an  Intenrenor 

In  addition  to  involvement  in  the  EA 
scoping  process,  you  may  want  to 
become  an  official  party  to  the 
proceeding  known  as  an  "intervenor". 
Interveners  play  a  more  formal  role  in 
the  process.  Among  other  things, 
intervenors  have  the  right  to  receive 
copies  of  case-related  Commission 
documents  and  filings  by  other 
intervenors.  Likewise,  each  intervenor 
must  provide  14  copies  of  its  filings  to 
the  Secretary  of  the  Commission  and 
must  send  a  copy  of  its  filings  to  all 
other  parties  on  the  Commission's 
service  list  for  this  proceeding.  If  you 
want  to  become  an  intervenor  you  must 
file  a  motion  to  intervene  accmding  to 
Rule  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR 
385.214)  (see  appendix  3).  Only 


intervenors  have  the  right  to  seek 
rehearing  of  the  Commission's  decision. 

The  date  for  filing  timely  motions  to 
intervene  in  this  proceeding  has  passed. 
Therefore,  parties  now  seeking  to  file 
later  interventions  must  show  good 
cause,  as  required  by  section 
385.214(b)(3).  why  this  time  limitation 
should  be  waived.  Environmental  issues 
have  been  viewed  as  good  cause  for  late 
intervention.  You  do  not  need 
intervenor  status  to  have  your 
environmental  comments  considered. 

Additional  information  about  the 
proposed  project  is  available  fit>m  Mr. 
Paul  McKee  of  the  Commission's  Office 
of  External  Affairs  at  (202)  208-1088. 
Untraod  A.  Watson.  Jr.. 
Acting  Secretary. 

|FR  Doc.  9&-27762  Filed  10-lS-«a:  8:45  un) 
■UJMQ  coof  anr-ei-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commlaalon 

[DodBM  No.  EL96-«2-«0Q| 

Nonti  American  Electric  Reliability 
Council:  Notice  of  Praaentadon 

October  9, 1998. 

Take  notice  that  representatives  of  the 
North  American  Electric  Reliability 
Council  (NERC)  will  make  a 
presentation  to  the  Commission  Staff. 
The  presentation  will  cover  the  latest 
developments  in  the  Seciuity 
Coordinator  Procedures,  including 
developments  in  the  Transmission 
Loading  Relief  procedures  and  the 
Capacity  Deficiency  Alert  Procedure. 
The  purpose  of  the  presentation  is  not 
to  discuss  issues  ciirrently  pending 
before  the  Commission,  but  to  update 
the  Staff  on  NERC's  ongoing  efforts  with 
respect  to  refining  these  procedures. 

The  presentation  will  be  made  on 
October  29, 1998  at  10  a.m.  at  the 
Commission's  offices  at  888  First  St.. 
N.E.,  Washington,  DC.  20426.  The 
public  is  invited  to  attend. 
Linwood  A.  Walsoa,  Jr.. 
Acting  Secretary. 

(FR  Doc.  98-27766  Filed  lO-lS-98: 8:45  am) 
muMtit  coct  9m-t-m 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[ER-FRL-64a6-2I 

Environmental  Impact  Statamenta; 
Notice  of  AvallaMllty 

Responsible  Agency:  Office  of  Federal 

Activities,  General  Information  (202) 

564-7167  OR  (202)  564-7153. 
Weekly  receipt  of  Environmental 

Impact  Statements  Filed  October  05. 

1998  Through  October  09, 1998 

Pursuant  to  40  CFR  1506.9. 

EIS  No.  980403,  FINAL  EIS.  FHW.  MN, 
MN  TH-100  Reconstruction,  between 
Glenwood  Avenue  in  the  Qty  of 
Golden  Valley  extending  to  north  of 
50th  Avenue  north  in  Brooklyn 
Center.  COE  Section  404  Permit, 
Hennepin  County,  MI,  Due:  November 
16, 1998.  Contact:  Cheryl  Martin  (612) 
291-6120. 

EIS  No.  980404.  REVISED  DRAFT  EIS. 
NPS.  AK.  Le^lative — ^Lower  Sheejek 
River,  Revised/Updated  Information. 
Designation  and  Non-Designation  for 
inclusion  in  the  National  Wild  and 
Scendc  River  System.  Tributary  of  the 
Porcupine  River.  Yukon  Flats 
National  Wildlife  Refuge.  AK.  Due: 
January  15, 1998.  Contact:  Jack  Mosby 
(907) 257-2650. 

EIS  No.  980405.  FINAL  QS.  AFS.  OR. 
Young'n  Timber  Sales, 
Implementation,  Willamette  National    . 
Forest  Land  and  Resource 
Management  Plan.  Middle  Fork 
Ranger  District.  Lane  County.  OR, 
Due:  November  16. 1998.  Contact: 
Rick  Scott  (541)  782-2283. 

EIS  No.  980406.  FINAL  EIS.  AFS.  WA. 
Green  River  Road  Access  Requests, 
Easements  Grant,  Mt.  Baker- 
Snoqiudmie  National  Forest.  North 
Bend  Ranger  District.  King  County. 
WA.  Due:  November  16. 1998. 
Context:  Lloyd  Johnson  (425)  888- 
1421. 

EIS  No.  980407.  FINAL  EIS,  FHW.  CAT 
CA-4  "GAP"  Closure  Project. 
Improvements  between  1-80  and 
Cunninings  Skyway,  Funding,  NPDES 
Permit  and  COE  Section  404  Permit. 
City  of  Hercules,  Contra  Costa  County, 
CA,  Due:  November  16, 1998,  Contact: 
John  Schultz  (916)  49a-5041. 
EIS  No.  980408.  FINAL  EIS,  AFS.  WA, 
Plimi  Creek  Checkerboard  Access 
Project.  Grant  Permanent  Easements. 
Cle  Elum  and  Naches  Ranger  Districts. 
Wenatchee  National  Forest.  Kittitas 
County.  WA,  Due:  November  16. 
1998.  Contact:  Floyd  Rogalski  (509) 
674-4411. 
EIS  No.  980409.  FINAL  EIS.  NPS.  AK. 
Sitka  National  Historical  Park. 
General  Management  Plan, 
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Implementation,  City  and  Borough  of 
Sitka.  AK.  Due:  November  16, 1998, 
Contact:  Gary  Garthier  (907)  747- 
6281. 
EIS  No.  980410.  FINAL  OS,  AFS,  SD, 
Veteran/Boulder  Area  Project, 
Enhancement  of  Vegetative  Diversity. 
Improve  Forest  Health  and  to  Improve 
Wildlife  HabiUts.  Implementation. 
Black  Hills  National  Forest.  Spearfish 
and  Nemo  Ranger  District.  Lawrence 
and  Meade  Coimties,  SD.  Due: 
November  16, 1998,  Contact:  Patricia 
Seay (605)  642-4622. 
EIS  No.  980411.  FINAL  EIS,  AFS,  WA, 
Sand  Ecosystem  Restoration  Project. 
Implementation,  Leavenworth  Range 
'    District.  Wenatchee  National  Forest, 
Chelan  Coimty,  WA.  Due:  November 
16. 1998.  Contact:  Bob  Stoehr  (509) 
548-6977. 

EIS  No.  980412.  DRAFT  EIS.  AFS.  UT. 
Snowbird  Ski  and  Stmuner  Resort 
Master  Development  Plan. 
Implementation.  Special-Use-Permit 
and  COE  Section  404  Permit.  Salt 
Lake  and  Lake  Counties.  Salt  Lake 
aty.  UT.  Due:  November  30. 1998. 
Contact:  Rob  Cruz  (801)  943-9483. 

EIS  No.  980413.  DRAFT  EIS.  FHW.  PA. 
US  202  (Section  600)  Transportation 
Corridor.  Improvement  from  Johnson 
Hi^way  in  Norristown  to  PA  309  in 
Montg(Hnery  Square.  Major 
Investment  Study.  Montgomery 
County.  PA.  Due.  December  11. 1998. 
Contact:  Ronald  W.  Carmichael  (717) 
221-3461. 

EIS  No.  980414.  FINAL  EIS.  USN.  FL. 
Cecil  Field  Naval  Air  SUtion  Disposal 
and  Reuse.  Implementation.  Qty  of 
Jacksonville.  Duval  and  Clay 
Counties.  FL.  Due:  November  16, 
1998.  Contact:  Robert  Teaque  (843) 
820-5785. 

£75  No.  980415,  FINAL  EIS.  COE.  IN, 
Indiana  Harbor  and  Canal  Dredging 
and  Confined  Disposal  Facility. 
Construction  and  Operation. 
Comprehensive  Management  Plan. 
East  Chicago,  Lake  County,  ID,  Due: 
November  16, 1998,  Contact:  Keith 
Ryder  (312)  353-6400. 

EIS  No.  980416.  FINAL  EIS,  EPA,  CA. 
San  Franccisco  Bay  Region.  Long- 
Term  Management  Strategy  (LTMS) 
for  the  Placement  of  Dredged  Material 
for  Disposal,  several  counties.  CA. 
Due:  November  16. 1998.  Contact: 
Brian  Ross  (415)  744-1979. 

Dated:  October  13, 1998. 
WUUaM  D.  DickerMm, 
Director.  NEPA  Compliance  Division,  Office 
of  Federal  Activities. 

[FR  Doc  98-27873  Filed  10-15-98;  8:45  ami 
■UMQOQOC 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[ER-FRL-540e-3] 

Environmental  Impact  Stalsmenta  and 
Regulatlona;  Availability  of  EPA 
Commenta 

Availability  of  EPA  comments 
prepared  September  7, 1998  Through 
September  11. 1998  pursuant  to  the 
Environmental  Review  Process  (ERP). 
under  Section  309  of  the  Clean  Air  Act 
and  Section  102(2)(c)  of  the  National 
Environmental  Policy  Act  as  amended. 
Requests  for  copies  of  EPA  comments 
can  be  directed  to  the  Office  of  Feda«l 
Activities  at  (202)  564-7167.  An 
explanation  of  the  ratings  assigned  to 
draft  environmental  impact  statements 
(EISs)  was  published  in  FR  dated 
October  10. 1998  (62  FR  17856). 

Draft  ElSe 

ERP  No.  D-COE-C39010-NJ  Rating 
EC2.  Lower  Cape  May  Meadows— Cape 
May  Point  Feasibility  Study.  Ecosystem 
Restoration.  New  Jersey  Shore 
Protecti<Hi  Study.  Cape  May  County.  NJ. 

Suihmary:  EPA  expressed 
environmental  concerns  over  the 
potential  impact  to  Benthic 
Commimities  and  water  quality  bom 
beach  nourishment  maintenance 
activities,  and  the  potential  cumulative 
impacts  associated  with  this  and  other 
erosion/storm  damage  protection 
projects  in  New  Jersey. 

ERP  No.  D-COE-£J2196-fI,  Rating 
EC2.  Jacksonville  Harbor  Navigation 
Channel  Deepening  Improvements, 
Construction,  St.  Johns  River.  Duval 
County.  FL. 

Sununary:  EPA  expressed 
environmental  concerns  about  the 
various  disposal  options  as  well  as  the 
mitigation  measures  which  may  have  to 
be  implemented  for  this  channel 
upgrade.  Additional  information  will  be 
necessary  to  address  these  matters. 

ERP  No.  D-COE-G36148-TX  Rating 
EC2.  Dallas  Floodway  Extmision, 
Implementation,  Trinity  River  Basin, 
Flood  Damage  Reduction  and 
Environmental  Restoration,  Dallas 
County,  TX. 

Summary:  EPA  expressed 
environmental  concerns  in  the  areas  of 
water  quality,  wetlands,  hazardous 
materials,  environmental  justice,  land 
use.  noise,  visual  and  aesthetic  impact, 
mitigation,  and  historic  preservation. 

ERP  No.  DS-COE-F32069-IL  Rating 
LO,  Chicago  Area  Confined  Disposal 
Facility.  Updated  Information  on 
Construction  and  Operation, 
Maintenance  Dredging  from  Chicago 
River/Hartwr,  Calumet  River  and 
Haibor,  Cook  County.  IL. 


Suiiunaiy:  EPA  had  expressed  ladi  of 
objection  to  proposed  project 

ERP  No.  DS-FRC-E03OO6-O0  Rating 
E02.  North  Alabama  Pipeline  Facilities, 
Additional  Information.  Amended 
Natural  Gas  Pipeline,  Construction  and 
Operation,  COE  Section  10  and  404 
Permits,  Right-of-Way  and  NPMS 
Permits,  M<»gan,  Limestone  and 
Madison.  AL. 

Summary:  EPA  continues  to  have 
environmental  objections  to  this 
proposed  project  due  to  projected 
environmental  impacts  that  are 
avoidable  through  selection  of  the  no- 
build  alternative  or  a  reasonable 
upgrade  of  the  existing  pipeline 
infinstructure. 

Final  ElSe 

ERP  No.  F-COE-E361 76-FL  C-51 
West  End  Flood  Control  Project, 
Implementation  To  Improve  the  Level  of 
Flood  Control,  Central  and  Southern 
Florida  Project,  Palm  Beach  County,  FL. 

Summary:  EPA  has  confidence  in  the 
concept  of  the  proposed  stonn%vater 
treatment,  EPA  remains  concerned  over 
its  long-tenn  efficacy.  Additimal  data 
will  have  to  be  collected/evaluated  to 
address  these  concerns. 

ERP  No.  F-C(X-K30030-CA  Unocd 
Avila  Beach  Cleanup  Project,  Petroleum 
Hydrocaibon  Contamination,  Approval 
and  Implementation,  US  Army  COE 
Section  10  and  404  Permits  Issuance. 
San  Luis  Obispo  County.  CA. 

Summary:  Q'A  ctmtinues  to  have 
concerns  regarding  the  assessment  and 
evaluation  of  intertidal  zones  7  and  its 
relation  to  additional  NEPA 
docimientation. 

Dated:  October  13, 1998. 
WiUiaB  D.  DkkwMn. 

Director,  NEPA  Compiiarvx  Division,  Office 

of  Federal  Activities. 

(FR  Doc.  98-27874  Filed  10-15-48;  8:45  ami 


ENVIRONMENTAL  PROTECTION 
AGENCY 

(FRL-6177-1] 

AvallabHIty  Of  FY  97  Grant 
Pedocmance  Report  for  the  State  of 

T€ 


agency:  Environmental  Protectioo 
Agency  (EPA). 

ACTION:  Notice  of  availability  of  grantee 
performance  evaluation  report. 


r:  EPA's  grant  regulations  (40 
CFR  35.150)  require  the  Agency  to 
evaluate  the  performance  of  agencies 
which  receive  grants.  EPA's  regulations 
for  regional  consistency  (40  CFR  56.7) 
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require  that  the  Agency  notify  the 
public  of  the  availability  of  the  reports 
of  such  evaluations.  EPA  recently 
performed  an  end-of-year  evaluation  of 
one  state  air  pollution  control  program 
(Tennessee  Department  of  Environment 
and  Conservation).  The  evaluation  was 
conducted  to  assess  the  agency's 
performance  under  the  grant  awarded  to 
them  by  EPA  pursuant  to  Section  105  of 
the  Clean  Air  Act.  EPA  Region  4  has 
prepared  a  report  for  the  State  of 
Tennessee  which  is  now  available  for 
public  inspection. 
A0ORE8SE8:  The  report  may  be 
examined  at  the  EPA's  Region  4  ofiice, 
61  Forsyth  Street.  SW.  Atlanta.  Georgia 
30303,  in  the  Air,  Pesticides,  and  Toxics 
Management  Division. 
FOR  FURTHER  INFORMATION  CONTACT:  Vera 
Bowers,  (404)  562-9053,  at  the  above 
Region  4  address. 

Dated:  October  7. 1998. 
Phyllk  Hall. 

Acting  Regional  Administrator,  Region  4. 
|FR  Doc  9a-27837  Filed  10-15-98:  8:45  am) 
■LUNQ  COOK 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-ei77-4] 

Notice  Of  Availability:  The  Office  of 
Solid  Waste  (OSW)  Is  Announcing  the 
Availability  of  a  New  Draft  Guidance 
Document  Entitled  "Guidance  on 
Collection  of  Emissions  Dsta  to 
Support  Site-Specific  Risk 
Assessments  at  Hazardous  Waste 
Combustion  Facilities" 

AQCNCV:  Environmental  Protection 

Agency. 

ACTION:  Notice. 

SUMMARY:  The  Environmental  Protection 
Agency  (EPA)  is  providing  notice  that 
the  following  draft  guidance  dociunent: 
"Guidance  on  Collection  of  Emissions 
Data  to  Support  Site  Specific  Risk 
Assessments  at  Hazardous  Waste 
Combustion  Facihties"  (Peer  Review 
Draft).  EPA530-D-98-O02,  August  1998 
is  now  available  for  use.  This  document 
is  being  sent  for  an  independent, 
external  peer  review.  Public  comments 
will  be  considered  in  conjimction  with 
the  peer  review  comments  in  revising 
this  document.  This  EPA  combustion- 
related  guidance  docimient  will  serve  to 
update  and  replace  the  existing  draft 
giiidance  document  entitled:  "Guidance 
on  Trial  Bums"  (May  2. 1994  draft). 
DATES:  Public  comments  should  be 
received  no  later  than  November  16. 
1998  to  be  considered  in  revising  this 
document. 


ADDRESSES:  Commenters  should  send 
the  original  and  one  copy  of  their 
conunents  directly  to  sieth  Antley, 
Region  4,  U.S.  Environmental  Protection 
Agency,  980  College  Station  Road, 
Athens.  Georgia  30605.  Comments  may 
also  be  submitted  electronically  in 
WordPerfect  6.1  file  format  or  ASCII  file 
format  to  antley.bethOepa.gov. 
FOR  FURTHER  MFORMATKM  CONTACT:  For 
further  information  contact  the  RCRA 
Hotline  at  (800)  424-9346  or  TDD  (800) 
553-7672  (hearing  impaired).  In  the 
Washington,  DC  metropolitan  area,  call 
(703)  412-9810  or  TDD  (703)  412-3323. 
For  specific  questions  on 
implementation  of  the  document,  please 
contact  your  RCRA  regulating  authority. 
SUPPLEMENTARY  INFORMATION:  For  a 
paper  copy  of  the  guidance  dociunent 
"Guidance  on  Collection  of  Emissions 
Data  to  Support  Site-Specific  Risk 
Assessments  at  Hazardous  Waste 
Combustion  Facilities"  please  contact 
the  RCRA  Information  Center  (RIC). 
Office  of  Solid  Waste  (5305G),  U.S. 
Environmental  Protection  Agency 
Headquarters  (EPA,  HQ),  401  M  Street, 
S.W.,  Washington,  IX  20460,  (703)  603- 
9230.  The  dociunent  number  is 
EPA53(>-D-98-002.  Copies  may  also  be 
obtained  from  the  RCRA  Hotline  at  (800) 
424-9346  or  TDD  (800)  553-7672 
(hearing  impaired).  In  the  Washington, 
EXD  metropolitan  area,  call  (703)  412- 
9810  or  TDD  (703)  412-3323. 

The  document  is  also  available  in 
electronic  format  on  the  world  wide 
web.  It  can  be  found  at  www.epa.gov/ 
epaoswer/bazwaste/combust.htm. 
Elixabath  A.  Cotsworth. 
Acting  Director,  Office  of  Solid  Waste. 
(FR  Doc.  98-27836  Filed  10-15-98:  8:45  am] 
■wjjMO  cocn  mo  M  l> 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Notice  of  Public  Information 
Coilec1lon(s)  Submitted  to  0MB  for 
Review  and  Approval 

October  8. 1998. 

SUMMARY:  The  Federal  Commimications 
Commission,  as  part  of  its  continuing 
efl^ort  to  reduce  paperwork  burden 
invites  the  general  pubUc  and  other 
Federal  agencies  to  take  this 
opportunity  to  comment  oin  the 
following  information  collection(s).  as 
required  by  the  Paperwork  Reduction 
Act  of  1995,  Pub.  L.  104-13.  An  agency 
may  not  conduct  or  sponsor  a  collection 
of  information  unless  it  displays  a 
cnurently  valid  control  number.  No 
person  shall  be  subject  to  any  penalty 
for  failing  to  comply  with  a  collection 


of  information  subject  to  the  Paperworii 
Reduction  Act  (PRA)  that  does  not 
display  a  valid  control  number. 
Comments  are  requested  concerning:  (a) 
Whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Commission,  including  whether  the 
information  shall  have  practical  utility: 
(b)  the  accuracy  of  the  Commission's 
burden  estimate:  (c)  ways  to  enhance 
the  quahty,  utility,  clarity  of  the 
information  collected:  and  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  the  respondents, 
including  the  use  of  automated 
information  techniques  or  other  forms  of 
information  technology. 
DATES:  Written  comments  should  be 
submitted  on  or  before  November  16, 
1998.  If  you  anticipate  that  you  will  be 
submitting  commmts,  but  find  it 
difficult  to  do  so  within  the  period  of 
time  allowed  by  this  notice,  you  should 
advise  the  contact  Usted  below  as  soon 
as  possible. 

ADDRESSES:  Direct  all  comments  to  Les 
Smith,  Federal  Conununications,  Room 
234. 1919  M  St..  NW.,  Washington,  DC 
20554  or  via  internet  to  lesmith@fcc.gov. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
additional  information  or  copies  of  the 
information  collections  contact  Les 
Smith  at  202-418-0217  or  via  internet 
at  lesmithOfcc.gov. 

SUPPLEMENTARY  INFORMATION: 

OMB  Approval  Number  3060-0139. 

Title:  Application  for  Antenna 
Structure  Registration,  Antenna 
Structure  Registration,  Antenna 
Structure  Registration  Change  of 
Ownership. 

Fonn  Number:  FCC  854/854R. 
854ULS.  8^4-0. 

Type  of  Review:  Revision  of  a 
currently  approved  collection. 

Respondents:  Business  and  other  for- 
profit  entities;  Individuals  or 
households:  Not-for-profit  institutions: 
State,  local  or  tribal  government. 

Number  of  Respondents:  4,500. 

Estimated  Time  Per  Response:  1.5 
hours. 

Frequency  of  Response:  On  occasion 
reporting  requirements;  Third  party 
disclosure. 

Total  Annual  Burden:  6,750  hours. 

Cost  to  Respondents:  $181,800. 

Needs  and  Uses:  Section  303(q)  of  the 
Conununications  Act,  as  amended, 
authorizes  the  Commission  to  require 
the  painting  and/or  illumination  of 
radio  towers  in  cases  where  there  is  a 
reasonable  possibility  that  an  antenna 
structure  may  cause  a  hazard  to  air 
navigation,  as  determined  by  the  FAA. 
In  1992.  Congress  amended  sections  303 
(q)  and  503(b)(5)  of  the  Communications 
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Act:  (1)  To  make  antenna  structure 
owners,  as  well  as  Commission 
licensees  and  permittees  responsible  for 
the  painting  and  lighting  of  antenna 
structures,  and  (2)  to  provide  that  non- 
licensee  antenna  structure  owners  may 
be  subject  to  forfeiture  for  violations  of 
painting  or  lighting  requirements  as 
specifi^  by  Uie  Commission. 

In  the  Commission's  Report  and 
Order,  WT  Docket  No.  95-5,  released  on 
November  30, 1995,  a  uniform 
registration  procedure  was 
implemented.  Antenna  structure 
owners,  rather  than  tenant  licensees,  are 
required  to  register  and  notify  the 
Commission  concerning  changes  to  their 
antenna  structures.  Effective  July  1. 
1996,  all  new  antenna  structures 
meeting  the  "notification  criteria"  were 
to  be  registered  with  the  Commission. 
For  existing  antenna  structures,  owners 
were  required  to  register  by  state,  in 
accordance  with  prescribed  filing 
windows  over  a  two  year  period  from 
July  1. 1996  through  June  30, 1998.  In 
cases  where  an  entity  owned  multiple 
structures  in  various  states,  owners  were 
permitted  to  apply  for  a  waiver  of  the 
filing  window  requirement  to  register  all 
the  structures  at  once,  rather  than  on  a 
state  by  state  basis.  After  June  30. 1998. 
owners  need  to  submit  just  one 
application  to  register  new  antenna 
structures,  modify  antenna  structure 
registrations,  or  notify  the  Commission 
of  antenna  structure  dismantlement 
(structure  no  longer  exists). 

The  Commission  is  currently  in  the 
process  of  developing  a  Universal 
Licensing  System  (ULS)  to  incorporate 
11  separate  databases  into  a  single 
database,  including  antenna  structure 
registration.  The  Form  854ULS  has  been 
designed  for  the  ULS  and  will  collect 
Taxpayer  Identification  Number  (TIN)  of 
the  antenna  structure  owner.  In  order  to 
use  ULS.  each  antenna  structure  owner 
will  be  required  to  register  their  TIN  and 
any  associated  registration  numbers. 
The  TIN  will  link  all  antenna  structure 
registrations  associated  to  any  one 
owner  in  the  UlS  and  will  allow  pre- 
filing  of  data,  too.  The  purposes  for 
using  the  form  have  changed  and  Form 
854ULS  will  collect  coordinate 
information  in  NAD83  only. 

In  addition,  a  separate  Aiitenna 
Structure  Registration  Change  of 
Ownership  Form,  FCC  Form  854-0  has 
been  designed  to  apply  for  a  change  of 
ownership  for  an  FCC  registered 
antenna  structure  and  must  be  signed  by 
both  assignor  and  the  assignee.  (Owners 
previously  filed  Form  854  to  accomplish 
this  change.)  FCC  Form  854-0  also 
allows  for  change  of  ownership  for 
multiple  registration  numbers  at  the 
same  time,  provided  the  same  owner  is 


assuming  ownership  for  all. 

Respondents  will  file  only  one  of  the 

four  forms,  depending  upon  which 

phase  of  the  process  they  are  in,  i.e., 

current  antenna  registration  process  or 

ULS. 

Federal  Communications  Commission. 

Magalie  Roman  Salas, 

Secretary. 

IFR  Doc.  98-27806  Filed  10-1 5-«8;  8:45  am] 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

[WT  96-6;  DA  98-204?] 

Petition  for  Declaratory  Ruling  on 
Streamlining  the  Commisaion's 
Antenna  Structure  Clearance 
Procedure 

AGENCY:  Federal  Communicati<ms 

Commission. 

action:  Notice:  request  for  comments. 

summary:  The  Public  Safety  and  Private 
Wireless  Division  of  the  Wireless 
Telecommunications  Bureau  invited  the 
public  to  comment  on  a  Petition  for 
Declaratory  Ruling  filed  by  Teletech, 
Inc.  concerning  the  Commission's 
streamlining  of  its  antenna  structure 
clearance  procedure  and  revision  of  the 
Commission's  rules  concerning 
construction,  marking,  and  lighting  of 
antenna  structures,  lihis  action  was 
taken  to  provide  the  public  and  those 
parties  required  to  register  antenna 
structures  with  the  Commission  with  an 
opportunity  to  comment  on  Teletech 's 
petition.  Release  of  the  Public  Notice 
will  ensure  that  interested  parties  fully 
participate  in  the  Conmiission  decision 
on  whether  to  grant  Teletech 's  request. 
DATES:  Comments  must  be  filed  on  or 
before  November  5, 1998,  and  reply 
comments  on  or  before  November  16. 
1998. 

ADDRESSES:  Federal  Communications 
Commission,  Room  222, 1919  M  Street. 
NW,  Washington.  DC  20554. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jamison  S.  Prime  and/ or  Bert 
Weintraub,  both  of  the  Policy  and  Rules 
Branch  of  the  Public  Safety  and  Private 
Wireless  Division,  Wireless 
Telecommunications  Bureau,  at  (202) 
4iap4)680,  jprime€>fcc.gov,  or 
bweintra@fcc.gov. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Public  Safety  and 
Private  Wireless  Division's  Public 
Notice.  DA  98-2042.  adopted  and 
released  October.8, 1998.  The  full  text 
of  this  Public  Notice  is  available  for 
inspection  and  copying  during  normal 


business  hours  in  the  Public  Safety  and 
Private  Wireless  Division,  Wireless 
Telecommunications  Bureau.  2025  M 
Street.  NW,  Room  8010,  Washington, 
DC.  The  complete  text  may  also  be 
purchased  from  the  Commission's  copy 
contractor.  ITS.  Inc.  1231  20th  Street, 
NW,  Washington.  DC  20036. 

Federal  Communications  Commission. 

D'wana  R.  Terry. 

Chief,  Public  Safety  and  Private  Wireless 

Division,  Wireless  Telecommunications 

Bureau. 

IFR  Doc.  98-27751  Filed  lO-lS-M;  8:45  am) 
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FEDERAL  HOUSING  FINANCE  BOARD 

[Na9ft-4«-7] 

Federal  Home  Loan  Bank  Memben 
Selected  for  Community  Support 


AOBICY:  Federal  Housing  Finance 

Board. 

ACTION:  Notice. 

summary:  The  Federal  Housing  Finance 
Board  (Finance  Board)  is  announcing 
the  Federal  Home  Loan  Bank  (FHLBank) 
members  it  has  selected  for  the  1998-99 
third  quarter  review  cycle  under  the 
Finance  Board's  community  support 
requirement  regulation.  This  notice  also 
prescribes  the  deadline  by  which 
FHLBank  members  selected  for  review 
must  submit  Community  Support 
Statements  to  the  Finance  Board. 

DATES:  FHLBank  members  selected  for 
the  1998-99  third  quarter  review  cycle 
must  submit  completed  Community 
Support  Statements  to  the  Finance 
Board  on  or  before  November  30, 1998. 

ADDRESSES:  FHLBank  members  selected 
for  Uie  1998-99  third  quarter  review 
cycle  must  submit  completed 
Community  Support  Statements  to  the 
Finance  Board  either  by  regular  mail: 
Office  of  PoUcy.  Compliance  Assistance 
Division.  Federal  Housing  Finance 
Board,  1777  F  Street,  NW..  Washington. 
DC  20006;  or  by  electronic  mail: 
BATESP©FHFB.GOV. 

FOR  FURTHER  INFORMATION  CONTACT: 
Penny  S.  Bates,  Program  Analyst.  Office 
of  Policy,  Compliance  Assistance 
Division,  by  telephone  at  202/408-2574, 
by  electronic  mail  at 
BATESP®FHFB.GOV.  or  by  regular  mail 
at  the  Federal  Housing  Finance  Board. 
1777  F  Street.  NW.,  Washington,  DC 
20006.  A  telecommunications  device  for 
deaf  persons  (TDD)  is  available  at  202/ 
408-2579. 
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SUPPLEMENTARY  INFORMATION: 

I.  Selection  for  Community  Support 
Review 

Section  10(g)(l]  of  the  Federal  Home 
Loan  Bank  Act  (Bank  Act)  requires  the 
Finance  Board  to  promulgate 
regulations  establishing  standards  of 
community  investment  or  service  that 
FHLBank  members  must  meet  in  order 
to  maintain  access  to  long-term 
advances.  See  12  U.S.C.  1430(g)(1).  The 
regulations  promulgated  by  the  Finance 
Board  must  take  into  account  factors 
such  as  the  FHLBank  member's 
performance  under  the  Community 
Reinvestment  Act  of  1977  (CRA),  id. 
2901  et  seq.,  and  record  of  lending  to 
first-time  homebuyers.  Id.  1430(g)(2). 

Pursuant  to  the  requirements  of 
section  10(g)  of  the  Bank  Act,  the 
Finance  Board  has  promulgated  a 
community  support  requirement 
regulation  that  establishes  standards  a 
FHLBank  member  must  meet  in  order  to 
maintain  access  to  long-term  advances 
and  review  criteria  the  Finance  Board 


must  apply  in  evaluating  a  member's 
community  support  performance.  See 
12  CFR  part  936.  The  regulation 
includes  standards  and  criteria  for  the 
two  statutory  factors — CRA  performance 
and  record  of  lending  to  first-time 
homebuyers.  Id.  §  936.3.  Only  members 
subject  to  the  CRA  must  meet  the  CRA 
standard.  Id.  §  936.3(b).  All  members, 
including  those  not  subject  to  CRA. 
must  meet  the  first-time  homebuyer 
standard.  Id.  §  936.3(c). 

Under  the  rule,  the  Finance  Board 
selects  approximately  one-eighth  of  the 
members  in  each  FHLBank  district  for 
community  support  review  each 
calendar  quarter.  Id.  §  936.2(a).  The 
Finance  Board  will  not  review  an 
institution's  community  support 
performance  until  it  has  been  a 
FtiLBank  member  for  at  least  one  year. 
Selection  for  review  is  not.  nor  should 
it  be  construed  as,  any  indication -of 
either  the  financial  condition  or  the 
community  support  performance  of  the 
member. 


Each  FHLBank  member  selected  for 
review  must  complete  a  Community 
Support  Statement  and  submit  it  to  the 
Finance  Board  by  the  November  30, 
1998  deadline  prescribed  in  this  notice. 
Id.  §  936.2(b)(l)(ii)  and  (c).  On  or  before 
October  3 1 . 1 998 .  each  FHLBank  will 
notify  the  members  in  its  district  that 
have  been- selected  for  the  1998-99  third 
quarter  community  support  review 
cycle  that  they  must  complete  and 
submit  to  the  Finance  Board  by  the 
deadline  a  Community  Support 
Statement.  Id.  §  936.2(b)(2)(i).  The 
member's  FHLBank  will  provide  a  blank 
Community  Support  Statement  Form, 
which  also  is  available  on  the  Finance 
Board's  web  site  at  WWW.FHFBXX)V. 
Upon  request,  the  member's  FHLBank 
also  will  provide  assistance  in 
completing  the  Community  Support 
Statement. 

The  Finance  Board  has  selected  the 
following  members  for  the  1998-99 
third  quarter  community  support  review 
cycle: 
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Community  Savings  Bank  

CoHinsviNe  Savings  Society . 

Guilford  Savings  Bank 

Southington  Savings  Bank  

Totend  Bank , 

^kxtt1west  Community  Bank 

Abington  Savings  Bank  , 

Athol  Savings  Bank  

Boston  Bank  of  Commerce  

Security  Federal  Savir^gs  Bank 

Canton  Inst,  tor  Savings,  Bank  of  Canton 

Charlestown  Cooperative  Bank 

Clinton  Savings  Bank  

Oanvers  Savings  Bank 

Latayette  Federal  Savings  Bank 

Falmoutti  Co-operative  Bank 

Family  Federal  Savings.  FA 

Ftorertce  Savings  Bank  

Cokxiial  Co-operative  Bank 

United  Bank 

Hir>gham  Institution  tor  Savings  

Peoples  Savings  Bank  

Ipswich  Savmgs  Bank  

Roxbury-Highland  Co-operatrve  Bank 

Equitable  Co-operative  Bank 

MansfieW  Co-oioerative  Bark  

Miltord  FSALA  

Newton  South  Co-operative  Bank 

The  Northampton  Co-operative  Bank  

Cotonial  Federal  Savings  Bank 

Reading  Co-operative  Bank  

Southbndge  Savings  Bank  ... . 

Mechanics  Co-operative  Bank  

Hometown  Bank,  a  Co-operative  Bank  ..... 

Woronoco  Savings  Bank  ! 

South  Shore  Savings  Bank  

Bar  Harbor  Banking  and  Trust  Company  .. 

Calais  FSALA  

Camden  National  Bank  

Damariscotta  Bank  and  Trust  Company  ... 

Franklin  Savings  Bank 

Katahdin  Trust  Company 

Coastal  Saving  Bank 

Peoples  Heritage  Savings  Bank 


Bristol  

Collinsvilie  ...„ 

Guilford 

Southirtgton  ... 

Vernon 

Winsted  

At)ington  

Athol  

Boston  

Brockton  

Canton 

Chartestown  .. 

Clinton  

Danvers 

Fall  River 

Falmouth  

Fitchtxjrg  

Ftorence  

Gardr>er  

Greenfiekj 

Hingham 

HoJyoke  „.. 

IpswKh  

Jamaica  Plain 

Lynn 

Mansfiekl 

MiJtord 

Newton  

Northampton  .. 

QuirKy  

Reading 

Southbridge  ... 

Taunton ;.. 

Webster 

WestfiekJ 

Weymouth  ..... 

Bar  Harbor 

Calais  

Camden 

Damariscotta  . 
Farmington  .... 

Patten  - 

Portland 

Portland 


CT 

or 

CT 

CT 

CT 

CT 

MA 

MA 

MA 

MA 

MA 

MA 

MA 

MA 

MA 

MA 

MA 

MA 

MA 

MA 

MA 

MA 

MA 

MA 

MA 

MA 

MA 

MA 

MA 

MA 

MA 

MA 

MA 

MA 

MA 

MA 

E 

ME 

ME 

ME 

ME 

ME 

ME 

ME 


Rockland  S&LA  

Bow  MiHs  Bank  and  Tmst  

Citizens  Bank  New  Hampahire 

New  London  Tn«t  F.S.B 

Newport  Federal  Savings  Bank 

First  Vemwnt  Bank  and  Tmst  Company 

Merchants  Bank 

Naitonal  Bank  of  Mkklebury 

Urvon  Bank 

NorthfieM  Savings  Bank 

FranMin  Lamoille  Bank 


New  London 


Buringlon  . 
MiddMxjry 
Morris  vMo 


StAliMtt 


Ri 

VT 

VT 

VT 

VT 

VT 

VT 


F,9darai  Home  Loan  Bank  of  Htm  Yofli-Otslrtct  2 


Audubon  Savings  Bank 

Bogota  Savings  &  Loan  Assodatnn 

Peoples  Savif^  Bank  

Somerset  Savings  Bank.  SLA — 

Century  Savings  Bank 

Cokxiial  Bank  FSB  

Summit  Bank 

NVE  Savings  Bank 

Premium  Federal  Savings  Bank 

Glen  Rock  Savings  Bank.  SLA  ........ 

Statewkle  Savings  Bank.  SLA — . — 

Keamy  Federal  Savings  Bank 

Schuyler  Savings  Bank  ~ 

Lincoln  Park  S&LA  - 

Metuchen  Savings  Bank 

Boiling  Springs  Savings  Bank  

Gkxx:ester  County  Federal  Savings  Bank 

Sturdy  Savings  Bank  

Roma  Federal  Savings  Bank  

South  Jersey  S&LA  

Penn  Federal  Savings  Bank 

Westwood  Savings  Bank 

First  Financial  Savings  Bank,  S.LA 

Woodstown  Natonal  Bank  and  Tnjst  Company 

Evarrs  Natkxial  Bank  

Independence  Savings  Bank 

Elmira  Savings  Bank.  F.S.B 

Goshen  Savings  Bank —.. 

Cattaraugus  County  Bank  — 

AtMcus  Federal  Savings  Bank  

Chinatown  Federal  Savings  Bank  ...„. 

Commercial  Bank  of  New  York — ;.. 

Staten  Island  Savings  Bank  

Savings  Bank  of  Utica 

Wallkill  Valley  FS&LA 

Dora!  Federal  Savings  Bank  -.... 

Oriental  Bank  and  Trust  


Audubon  

Bogota 

Boidentown  ., 

Bound  Brook 

Bridgeion 

bnogeion  ...... 

Chatham 

Engtewood .... 

QjMT^txyp 

Glen  Rock  ... 

Jersey  City  .. 

Keamy 

Keamy 

Lincoki  Park 

Metuchen 

Rutherford  ... 
*»..... ....11 

owvn  .......... 


Stone  Harbor 

Trenton 

Tumersvite  ... 
West  Orange 

Westwood 

Woodbrklge  .. 
Woodstown.- 

Angola  ~ 

Brooklyn  

EIrwa 

Goshen „. 

UtHe  Valley  ... 

New  York 

New  York 

New  York 

Staten  Island 

Utica  _. 

WaNkM  ~» 

Catano 

Humacao 


NJ 

NJ 

NJ 

I4J 

NJ 

NJ 

NJ 

NJ 

NJ 

NJ 

NJ 

NJ 

NJ 

NJ 

NJ 

NJ 

NJ 

NJ 

NJ 

NJ 

NJ 

NJ 

NJ 

NJ 

NY 

NY 

NY 

NY 

NY 

NY 

NY 

NY 

NY 

NY 

NY 

PR 

PR 
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Attoona  First  Savings  Bank 

Reeves  Bank  

Bemville  Bank,  N.A 

Bndgeville  Savings  Bank,  fsb 

Founders'  Bank  

Pennsylvania  State  Bank  „ - 

Finarx^ial  Trust  Company  .nr.~ — 

First  Carnegie  Deposit - 

CoatesvHIe  Savings  Bank 

Stovenian  S&LA  of  FranWin-Conemaugh 

Corry  Savings  Bank 

First  National  Community  Bank 

Halifax  Natkxial  Bank 

Peoples  rtetkxial  Bank 

Pennsylvania  Nattonal  Bank  &  Tnjst  Company 

Mauch  Chunk  Tmst  Comany  

First  Summit  Bank  — ~~. 

First  Natk)nal  Bank  of  McConneHstMirg 

Mitninburg  Bank  and  Trust  Company 

Community  Banks.  N.A 

Unkxi  Natkxial  Convnunity  Bank  

Muncy  Bank  and  Tmst  Company 


ARoona  

Beaver  FaHs  . — 

Bemville 

BridgevMIe 

Bryn  Mawr 

Camp  HiH 

Carlisle  

Carnegie 

CoatesviHe 

Conemaugh 

Corry 

Dunmore — 

Halifax  ~... 

Halstead  

Hanisburg 

Jim  Thorpe  

Johrtstown  

McCormelsburg 
MifWntxxg  .._..».. 

MiRerstxrg 

Mount  Joy 

Muncy 


PA 
PA 
PA 
PA 
PA 
PA 
PA 
PA 
PA 
PA 
PA 
PA 
PA 
PA 
PA 
PA 
PA 
PA 
PA 
PA 
PA 
PA 


First  Bwik  of  Phiiadeiphia  _ 

Pennsytvania  Savings  Bank  ..„ _. 

Polonia  Bank  

Eureka  Federal  Savings  &  Loan  Associatkyi 

Iron  and  Glass  Bank _., 

PMstxirgh  Home  Savings  Bank  

Stovak  Savings  Bank 

United-American  Savirigs  Bank „.... 

Berks  County  Bank „ 

Peoples  Savings  Bank  

Ceriury  Nattonal  Bank  and  Trust  Company  .. 

Merchants  Bank  of  Penrtsylvania 

I^orlhwest  Savings  Bank 

northern  Central  Bank 

Peoples  State  Bank 

Drovers  &  Mechanics  Bank 

First  Capitol  Bank 

Yortt  FS&LA __ 

City  htalk)nal  Bank  of  Charleston 

One  Valley  Bank  of  Clarkstxjrg.  HA 

WesBanco  Bank  Fairmont,  Ina 

Citizens  Bank  of  Morgantown.  Inc 

One  Valey  Bank.  Inc. 

First  National  Bank 

Advarwe  Firancial  Savings  Bank 


Ptiiadeiphia 


^»"  - »-  ■  »■ 
rnosourgn 
*^«**  -  *-  * 
KRsourgn  .... 

KRisourgn  .„. 

PRtstMjrgh  .... 

Pittsburgh  .... 

Readkig 

RkJgway 

Rochester  .... 

Shertandoah 


WHtemsport 
Wyakising  ... 
York  ............ 

Yortt 

Charteston  „ 
Ciarkaburg  .. 

Fairmont 

Morgantown  < 
Morgantown , 
Ronceverta  .. 
WeNsburg  .... 


PA 
PA 
PA 
PA 
PA 
PA 
PA 
PA 
PA 
PA 
PA 
PA 
PA 
PA 
PA 
PA 
PA 
PA 
WV 
WV 
WV 
WV 
WV 
WV 
WV 
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Exchange  Bank  of  Alabanta 

Bank  of  Alabama 

First  Commercial  Bank , 

HiahtafKl  Bank 

First  National  Bank 

Central  Stale  Bank  ...„ 

Camden  Natkmal  Bank  

First  Federal  of  the  South  

The  Peoples  Bank 

Commercial  Nattonal  Bank  of  Oemopois  . 

Southland  Bank „ 

First  Federal  Savings  A  Loan  Association 

First  Natk)nal  Bank 

Headend  NatkNial  Bank Z^."^ZZ"Z 

New  South  Federal  Savings  Bank  

Valey  NatkNial  Bw* 

First  State  Bank  of  Clay  County 

First  Citizens  Bw*  

First  Tuskegee  Bank  

Independent  Bank  of  OxkMd 

Bank  of  Praltvila  

Citizens'  Bank.  Inc „. 

Skx»mb  Natkmal  Bank 

The  CHizene  Bank  

First  Uberty  Natnnal  Bank 

Riggs  Bank  HA. 

Pointe  Bank  . 

BankUmted.  FSB 

UniBank  _ 

BankAtlanIk:.  A  FSB 

Nalbank.  F.S.B „ 

American  Bank  and  Tmst  of  Pok  Courily  . 

First  FS&LA  of  Ftorida 

Citizens  Bank  of  Mariarma  

Eagle  hUbonat  Bank  of  Miami 

Kislak  Nalnnal  Bank 

Metro  Savirtgs  Bank,  FSB ...... 

First  FS*LA  of  Pufciam  County  ...„ „...., 

Bay  Bank  and  Trust  Company 

Sarasota  Bank _ .......„_..»,»..., 

Bay  Financial  Savings  Bank.  F.S.B.  

^^^f    '  ••!  D^H^K    ••■•■••••■••■••••■••••••••■••••■••••••••■••I 

Cokmbia  Bank 

Manufacturers  Bank  of  FkMii~....Z..ZZ 

Guaranty  Bank  and  Trust  Company  

Rapubik:  Security  Bank _„ 


Altoona  „ 

Birmingham 
Bffmingham 
Birmingham 

Brawton  

Calera 

Camden 

Clanton 

Ok) 

OemopoKs  .. 

Oolhan 

Gadsden 


Headtand 


LmeviRe  ............ 

Luveme  

Montgomery  ..._ 

Oxford 

PrattvHe 

nooerisoaie  ...... 

oiooorm  

Valey  Head 

>** til,.  ..ill  M 

wasmngnn  

wasmngnn  ... 

Boca  Raton  

Boca  Raton  

Coral  G«bles  .... 
Cortf  Gables  .... 
Fort  Lauderdale 

Holywood 

Ltfce  Wales  ...... 

Lakeland 

Marianna  


Orlando 

PaMka  

Panama  City 

Sarasota 

I  HHWISS9^^V    >•••■■•••• 

"  ^Bl  ^^V       •  ••  ••••••••■•••••r 

I  SilK^B    ■•■•••••■■•••••••< 

Tampa ^n...^., 

Tampa _.. 

Venice  „. 

West  Pahn  Beach 


AL 

AL 

AL 

AL 

AL 

AL 

AL 

AL 

AL 

AL 

AL 

AL 

AL 

AL 

AL 

AL 

AL 

AL 

AL 

AL 

AL 

AL 

AL 

AL 

DC 

DC 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 


Federal  Tnjst  Bank 

Bank  of  Alapaha ~. 

Summit  National  Bank 

Georgia  Bank  and  Tmst  Company  .... 

First  Bank  of  Brunswnck 

First  Georgia  Bank  

While  County  Bank 

HtfMfsndin  D&nK  •••«•.•■••••••••>••••••>■••••»< 

Newton  FS&LA 

Southeastern  Bank 

First  Natkxtal  Bank  of  Coffee  County 

Douglas  Federal  Bank.  FSB 

Fanners  and  Mercttants  Bank 

ElMTton  FS&LA „.._.._«._.... 

Citizens  Union  Bsiik  .......„...._........... 

Hegtons  isarsc  .•.•............................".. 

The  Coastal  Bank 

Craacenl  Bank  and  Trust  Company  .. 

Peoples  Bank  

Embry  Natkxial  Bank 

Pineiand  State  Bank 


Winter  Parte 
Alap^ia 
AHMte  .. 


Brunswick 
Biunawick 
Ctevatend 
Comaia  .~ 
Covington 
Darien  ..«.. 


First  Natmnal  Bank  of  BaMwin  County 

Gateway  Bank  and  Trust ~. 

First  Floyd  Bank  

Mlton  NatkNWl  Bank  

Fanners  and  Merchants  Bank ~ 

Spivey  State  Bank 


Thomaston  Federal  Savings  Bank 

Commercial  Bank  

Tucker  Federal  Bank « ., — 

First  Federal  Savings  &  Loan  Assodatton 

Citizens  Bank - 

Charter  FS&LA  - 

Severn  Savings  Bank.  FSB 

Advance  Federal  Savings  &  Loan  Associatton  .. 

Baltimore  American  Savings  Bank.  FSB „ 

Bofwmian  American  FS&L> 

Fraternity  Federal  Savings  &  Loan  Assoctatnn  . 

Hamillon  FS&LA 

Leeds  Federal  Savings  Bank 

Madison  and  Bradtord  FS&LA  — 

Saint  Casimirs  Savings  Bank .~ 

Presidential  Savings  Bank.  FSB  ...: 

Peoples  Bank  of  Kent  County 

The  Tatoot  Bank  of  Easton  

Peoptes  Bank  of  Elcton — 

Bank  of  FnjWand 

Eastern  Savings  Bank.  FSB 

Maryland  FS&LA  ~ 

Wyrnan  Park  Federal  Savings  and  Loan  Assoc 

Key  Federal  Savings  Bank 

Enterprise  Federal  Savings  Bank 

Baltimore  County  Savings  Bank.  F.S.B  

Valey  Bank  of  Maryland  — 

American  Federal  Savings  Bank 

First  Shore  FS&LA  — ™ „......—............ 

Sykesvile  Federal  Savings  Associatton 

Haitxy  Federal  Savings  Bank 


Eatonlon . 

Bberton  ....„~. 
Greensboro  ». 
Qrifin _~. 

nVlBVW^B    ......I 

wBa^^W  ............ 

lawonia  — 

Lawrenoevwe 


Ringgokj 


Ashburton  Federal  Savings  &  Loan  Assodatton 

EquilaUe  Federal  Savings  Bank 

Home  Savings  Bank,  SSB  of  Eden 

Gaston  FS&LA 

High  Point  Bank  and  Tmst  Company  

First  Carolina  Federal  Savings  Bank  

Soodand  Savings  Bank.  S.S.B.  Inc 

Community  Bank 

Roanoke  Valey  Savings  Bank.  SSB 

Centura  Bank 


First  Savings  Bank  of  Moore  County.  Inc.  SSB 

Haywood  Savings  Bank.  Inc..  SSB 

Ashe  Federal  Bank 

Piedmont  Federal  Savings  &  Loan  Assoctatnn  . 

Perpetual  Bank.  FSB 

Cotonial  Bank  of  South  CaroNna.  mc 

First  Palmetto  Savings  Bark.  F.S£ 

Spratt  S&LA 


Swainaboro . 
Thomaston  . 
Thomasvfle 

Tucker 

Vaktoste  ..... 
Warrerlon ... 

tai  M  ■!  fill  T.J 

Armapois ... 
BaMmora  .... 

n  ■  UTiii  II  ■  II 

Danmore  .~. 
BaMmore  .... 
Baltimore  .... 
Baltimore  ... 
BaMmore  ... 
BaKmore  ... 
DaHmore  ~. 


Easton 

EMon  

FmMand 

Hunt  Valey  .. 
HyallsvHe  .... 

LuthervMe  .... 

OwinQS  mms 
Oxon  HI ...... 

Perry  Hai  .„. 
PicesvMe  .._ . 
RockvMe  ....- 

Saisbury . — 
Sykesvste  .... 

Towson 


Wheaton 
Eden 


High  Point 

Kings  Mountain  . 
LaurintMjrg  .......... 

Plot  Mountain  ... 
Roarwke  Rapkls 
Rocky  Mount  . — 
Souttwm  Pines .. 

WaynesvMe  

West  Jefferson  .. 
Winston-Salem  .. 


Camden 
Camden 


FL 

QA 

QA 

QA 

GA 

QA 

QA 

QA 

QA 

QA 

QA 

QA 

QA 

GA 

QA 

QA 

QA 

QA 

QA 

QA 

QA 

QA 

GA 

GA 

QA 

QA 

QA 

QA 

QA 

QA 

QA 

QA 

QA 

MD 

MD 

MO 

MD 

MO 

MO 

MD 

MO 

MD 

MD 

MD 

MD 

MD 

MO 

MD 

MD 

MO 

MD 

MO 

MD 

MD 

MO 

MD 

MO 

MD 

MD 

MD 

NC 

NC 

NC 

HC 

NC 

NC 

NC 

NC 

HC 

NC 

NC 

NC 

SC 

SC 

SC 

SC 
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PeoptM  FS&LA  o(  South  Carolina 

Greenvile  National  Bank 

Hehtaoe  FS&LA 

Plantation  Federal  Savings  Bank.  Inc. 

Woodruff  FS&LA 

Virginia  Commerce  Bank 

Bedford  Federal  Savings  Bank  

Fredericksburg  Savings  &  Loan  Association.  FA 

Frankin  FS&LA  o«  Richmond 

Eastern  American  Bank.  FSB  

Hanover  Bank ., 

First  and  Citizens  Bank  , 

Black  Diamond  Savings  Bank.  FSB 

Farmers  &  Merchants  Bank— Eastem  Shore 

Shore  Savings  Bank 

First  Federal  Savings  Bank  of  Virginia 

Bank  of  Rocktyidge 

Southvvest  Virginia  Savings  Bank.  FSB 

Community  Federal  Savings  Bank 

Soulhside  Bank  

The  Bank  of  Sussex  and  Suney 


Conway  

Greenville 

Laurens  

Pawleys  Islartd 

Woodruff 

Afinglon  

Bedford 

Fredericksburg 

Glen  Alen 

Hemdon 

Mecharacsville  . 
Monterey  


Onley 

Onley . 

Petereburg  . 

Raphine 

Roanoke  

Staunton 

Stuart 

Tappaharmock 
WAefieU 


SC 
SC 
SC 
SC 
SC 
VA 
VA 
VA 
VA 
VA 
VA 
VA 
VA 
VA 
VA 
VA 
VA 
VA 
VA 
VA 
VA 
VA 


Federal  Home  Loan  Bank  of  anclnwU    DlatrlctS 


Bank  of  Ashland 

Catlettsburg  Federal  Savings  Bar* 

Citizens  FSALA  „.. 

South  Central  Bank.  F.S.B 

Peoples  Bank  of  Fleming  County „ 

State  HaXktnai  Bank  of  Frankfort 

Fredonia  VaMey  Bank  

First  Southern  Nalfonal  Bank— Ga/rard  County  .. 
Citizens  Bank  &  Trust  Company  of  Grayson  Co. 

Bank  of  the  Bkjegrass  and  Trust  Company 

Peoples  Security  Bank 

CommomveaNh  Bank  &  Tmst  Company 

The  Rrst  Capital  Bank  of  Kentucky  

First  Southern  Natnnal  Bank  of  Wayne  County  . 

First  FS&LA  of  Morehead 

Commonwealth  Bank  ™«....^.....„_ 

Mount  Starting  Natnnal  Bank 

TradMonal  Bwk.  Inc 

Farmers  National  Bar* „. 

Behnoni  Savings  Bank  

Citizens  Natfonal  Bwk _. „ 

First  Federal  Bank 

Brookvile  Bulking  and  SavingB  Association  

First  FS&LA  of  Bucyrus 

First  FS&LA  

BenchMaik  Federal  Savings  Bank 

Cokjmbia  Savings  Bank  

Frankin  Savings  and  Loan  Coirpany 

Kenwood  Savings  Bank  

Market  Buldbig  and  Saving  Corr^iany 

New  Foundaifon  Loan  and  Buidkig  Company  ... 

Oak  HiNs  Savings  &  Loan  Compwiy.  FA 

Wwsaw  FS&LA  „. 

Charter  One  Bank.  F.S.B 

Third  FS&LA  of  Cleveland , 

United  MkJwest  Savings  Bank 

HicksvHIe  BuHdna  Loan  and  Savings  Conpany  .. 

Merchants  Natfonal  Bank  

NCB  Savings  Bank.  FSB 

First  Federal  Savings  Bank  of  Kent 

Home  Savings  Bank 

Home  Savings  and  Loan  Company  of  Kenton  .„ 

First  FS&LA  of  LAewood 

FairfieW  Federal  Savings  &  Loan  Association 

First  Nalforwl  Bank 

Leesburg  Federal  Savings  Bank 

First-Knox  Natfonal  Bank  of  Mount  Vernon  

New  Cariisto  Federal  Savings  Bank 

Partt  Natfonal  Bank 

Fidelily  Federal  Savings  Bank 

First  Savings  Bank  of  Norwood 


Ashland  

Catlettsburg  .. 

Covington 

Edmonton 

Flemingsburg . 

Frankfort 

Fredonia 

Lancaster 

Leitcrineld 

Lexington  ....... 


LouisvHe 

Louisviie ^ 

Mor4ioelfo  ...... 

Morehead 

ML  Staring  ..... 
ML  Storing  ..... 
ML  Storing  .„.. 

Walton ..„.. 

Beiaire  

Bhjffton  

Bowing  Green 

Brookvtte 

Bucyrus  

Centofburg  ..... 
Cindnnali 

CJndnnBli 

irfVxannaa 

unarmao ...._... 

unarmaB 

unonrtaD 

uncnMni 

unonnaD , 

Cleveiand  , 

Cleveland 

OeOraff 

HicksvHe  


K0W  ......... 

Kant 

Kenton 

Lakewood 


Leesburg  

Mount  Vernon 
new  oarme  ... 


Norwood 
Nonvood 


KY 
KY 
KY 
KY 
KY 
KY 
KY 
KY 
KY 
KY 
KY 
KY 
KY 
KY 
KY 
KY 
KY 
KY 
KY 
OH 
OH 
OH 
OH 
OH 
OH 
OH 
OH 
OH 
OH 
OH 
OH 
OH 
OH 
OH 
OH 
OH 
OH 
OH 
OH 
OH 
OH 
OH 
OH 
OH 
OH 
OH 
OH 
OH 
OH 
OH 
OH 


Oakwood  Deposit  Bank 

Citizens  Savings  Bank  Company 

Repubfic  Savii^  Bank  

Third  Savings  and  Loan 

American  Savings  Bank 

Enterprise  Bank 


Home  City  Federal  Savings  Bank 

Belmont  Natfonal  Bank 

Perpetual  Federal  Savings  Bank  . 

First  FS&LA  of  Wairen 

First  Federal  Savings  Bank  „..,.... 

Jefferson  Savings  Bank — 

Milton  Federal  Savings  Bank  ...... 

Uberty  Savings  Bank 

Fanners  &  Merchants  Bank  

Bank  of  Alamo ~ ~ 

Bank  of  Crockett — 

Pioneer  Bank 

First  Bank  of  Pok  County  

Decatur  County  Bank 

Peoples  Bank  — 

First  Independent  Bank 

Tmst  One  Bank „~ 

Chestor  County  Bank 

Lewis  County  Bank 

Peopte's  Community  Bank 

First  Bank  of  East  Tennessee.  HA. 
Wilson  Bank  and  Trust 


Oakwood  

PeiTfoervfle . — .. 

Pepper  Pite 

Piqua — . 

Portsmouth  ..._». 

Solon  ^. 

SpringieM  

SLOairsvMe  .... 
Uft)ana  .„..._.»_. 
Warren .- 

W*  *  ■    I  i  II  II   o  u 
asrangKin  v/.n. 

West  Jefleraon  . 

West  Miton  ...». 

lan     *    I  ■  II  II 

wwTwignn  .~ — 

AdwnsvOe 

Alamo  ..._«....~~ 


First  Natfonal  Bank  of  Cunfoertands 

Citizens  Bank 

Newport  Federal  Savings  and  Loan  . 
Citizens  Natfonal  Bank 


Chattanooga 
mppema  ...-. 
DecaturvOe 
Dickson 


Germantown 


Jofmson  City 
La  Foielto  _.. 


Livingston  

NewTazewai 


doMBOMW 


OH 
OH 
OH 
OH 
OH 
OH 
OH 
OH 
OH 
OH 
OH 
OH 
OH 
OH 
TN 
TN 
TN 
TN 
TN 
TN 
TN 
TN 
TN 
TN 
TN 
TN 
TN 
TN 
TN 
TN 
TN 
TN 


Federal  Home  Loan  Bank  of 


Boonviie  Federal  Savings  Bank 

First  State  Bank 

RkkM  National  Bank 

Unfon  S&LA ~ 

Unfon  FS&LA 

First  Federal  Savings  Bank 

Citizens  Savings  Bank  of  Frankfort „ 

First  Citizens  Bank  and  Trust  Company 

Pacesetter  Bank  of  Hartford  City  

Kentland  Bank  - 

The  La  Porte  Savings  Bank 

Logansport  Savings  Bank.  FSB 

Home  Bank.  S.B 

The  Bank  of  Mifchel 

Peoples  Bank  SB  

Farmers  State  Bar*  ....«................~.~~» 

P*e  County  Bank 

Fint  Bank  Rfohmond.  S.B 

Mfo-Soulhem  Savings  Bank,  FSB 

Owen  County  State  Bank 

Grant  County  State  Bank  

First  State  Bank.  Southwest  Indfona  — 

Citizens  Bank  of  Western  Indfona 

Uberty  Savings  Assoctatfon,  F> 

Homestead  Savings  Bank.  FSB 

Fidelity  Bank -.... 

Tri-Codnty  Bank _ — 

LaSaie  Federal  Savings  Bank 

BcwKh  County  FS&LA  

Select  Bark  

Peoples  State  Bank 

Commercial  Bank  _.............«....«...■•..••.. 

Unfon  Bank 

MFC  Fint  Natfonal  Bwk 

Marshal  Savings  Bank.  FSB 

Peoples  State  Bank  of  Munising 

New  BulWo  Savings  Bank 

Thumb  Natfonal  Bank  and  Tmst 

Citizens  Fnt  Savings  Bank  

First  Natfonal  Bank  of  Three  Rivers  . — 
First  Natfonal  Bank  of  WakeiekJ ...» 


Boonvfle 

BrazI  

BrazI  

ConrtersMW ... 
CrawtordsvMe 
Evansvle  — 
Frankfort 


HwtfordCily 
KenHand  ..._ 
La  Porto 


MarinsvMe 
MilLiiei 

New  Ross  . 
Petarsbug 

^'  -^  ■   iS 

racnmona  . 
Salem 


Spenoer  . — 
Swayzea  — 
Tel  City  — 
Tene  Haute 


Ntkm 


Brown  Ciy 
Buchanan 


Grwid 


NawButWoT 


Port  Huron  ._ 
Three  RiMrs 


IN 
M 
IN 
IN 
IN 
IN 
IN 
IN 
IN 
IN 
IN 
IN 
IN 
IN 
IN 
IN 
IN 
IN 
IN 
IN 
IN 
IN 
IN 
IN 
Ml 
Ml 
Ml 
Ml 


Ml 
Ml 
Ml 
Ml 
Ml 
Ml 
Ml 
Ml 
Ml 
Ml 
Ml 
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Federal  Home  Loan  Bank  of  Chicago— Olatrlct  7 


Farmers  State  Bank  of  Beecher 

First  State  Bank  of  Beecher  County  

Bank  of  Belwood „ 

MkKvest  Savings  Bank  

The  First  National  Bank  in  Cartyle  

White  County  Bank 

Cantralia  Savings  Bank 

Associated  Bank . 

Bank  Champaign.  NA 

Community  Savings  Bank 

linots  Service  FS&LA 

Labe  Federal  Bank  for  Savings 

MM  To«vn  Bank  &  Trust  Comipany  of  Chicago 

I^B  Bank , 

North  Federal  Savings  Bank 

Oak  Trust  arxj  Savings  Bank  

Preferred  Savings  Bank 

Pulaski  Savings  Bank , 

South  Central  Bank  and  Trust  Company 

Washington  Federal  Bank  for  Savings 

Family  Federal  Savings  of  WUnois  

Pinnacle  Bank „ 

West  Town  Savings  Bank  

The  John  Wamer  Bank ............ 

Banterra  Bank  Group  

Home  FS  4  LA  of  Elgin 

The  Elzabelh  State  Bank 

Ftora  Bank  and  Trust 

Community  Bank-Wheaton/Glen  Ellyn 

Castle  Bank  Harvard.  Natk>nal  Assodatkm  .... 

Alpine  Savings  Bank  

Liberty  Federal  Bank  

HMnois  State  Bank  of  Lake  in  the  HiNs  

Heritage  National  Bank  

FairfieW Savings  Bank.  FSB.  

First  State  Bank  of  Mason  City  _ 

Mazon  State  Bank  

McHenry  Savings  Bank  ....„ _ 

City  Natk>nal  Bank 

Mirx)nk  State  Bank  

First  National  Bank  

Monmouth  Trust  arxl  Savings  Bank 

Wabash  Savings  Bank  

The  Farmers  Bank  of  Mt.  Pulaski  

Regency  Savings  Bank,  FSB 

Superior  Bank  FSB 

Financial  Federal  Trust  and  Savings  Bank 

Herget  Natior^  Bank  

Pekin  Savings  Bank  

Peru  Federal  Savings  Bank  

National  Bank  of  Petersburg  

Citizens  State  Bank  of  Shipman  

Farmers  State  Bank  of  Somonauk 

Marine  Bank,  Springfiek)  

Town  and  Country  Bank  of  SpringtIeU  

Tremonl  Savings  Bank  

Northwest  Savings  Bank  

Banner  Banks 

Community  First  Bank „ 

North  Sfwre  Bank.  FSB  ..............._.................. 

F&M  Bank-Landmark — ... ..._ 

Dorchester  State  Bank  >.. 

MM  America  Bank  

First  American  Bank  and  Trust  Cornpany 

The  Bank  of  Fort  Attdnson  

^sptta*  Bank „.... 

Graenlaal  Wa^ii  Bai*"!!!"!."!!Z!!"!!l"!!!!"!!! 

Huaiisford  Stale  Bank „ 

Union  Stale  Bank  .„...........„„__ 

Bank  of  iMa  MMb 

Bank  of  UOle  Chula 

Asaocialed  Bank  South  Centra  

Rural  Amarican  Bank— Luck 

Anchor  Bank.  S.S.B , 


Beecher  

Beecfier  City 

BeHwood  

Bdingbrook  

Cartyle 

Carmi „ 

Cantralia „...., 

Chicago , 

Chicago , 

Chicago 

Chicago 

Chicago 

Chicago 

Chicago 

Chicago 

Chicago 

\^i  ^KmIHX/    ■•■••••■■•••••••■ 

Chk^go 

Chicago 

Chicago 

Cicero 

Cteero 

Ctoero 

Ctinlon  ., .'. 

El  Dorado 

Elgin  

Elzabeth 

Ftora 

Glen  Elyn 

Harvard 

Highland  .» 

Hinsdale  

Lake  in  the  HiNs  .... 

Lawrenceville 

Long  Grove  

Mason „ _. 

Mazon  

McHenry 

Metropolis 

Win  ^#1  ^K     ■  ■■■■•••••••••••••• 

MoKne 

Morwnouth  

ML  Camwl 

ML  Pulaski 

Napervitle  

Oak  Brook  Terrace 

Otympia  Fiekls  

Pekin  

Pekin  

Peru ...... 

Peterstxjrg  ..„„„„„. 

Shipman  

Sonmnauk 

Springfield  ............ 

SpringfiekJ  

Tremont , 

Amery 

Bimamwood 


Brookfiekj  

Clear  Lake  .... 
Dorchester  .... 

Footvile 

Fort  Atkinson 
Fort  Alkirtson 
Green  Bay  .... 
Greemeaf ...._ 

Hustislord 

Kow8uno6  .••• 
Lake  Mills  ..... 
LNHeChule  ... 

Lodi 

Luck 

Madtoon  


Wl 
Wl 
Wl 
Wl 
Wl 
Wl 
Wl 
Wl 
Wl 
Wl 
Wl 
Wl 
Wl 
Wl 
Wl 
Wl 
Wl 
Wl 


Firstar  Bank  Wiaconsin — 

Home  Savings  Bank 

The  Peoples  Stale  Bank  

First  Amartoan  Bank.  Natkmal  Assodatton  .... 

Middtolon  Community  Bank  

First  Community  Bank 

MIton  S&LA - 

Msfitifno  SsvinQS  Bonk ,..•....«••—..•.-. 

Mutual  Savings  Bank -.. 

Fox  Cioos  Bonkf  r.S.D ..„•......«.....—« 

West  Poinle  Bank - 

State  Bank  of  Random  Lake » 

Reedsburg  Bank 

Dairy  State  Bank  » 

Community  Business  Bank  

Soutti  Miwaiicee  Savings  Bank „ 

Baylake  Barw «.......• 

Supertor  Savings  Bank 

Fanners  &  Merchants  Bank  

Bank  of  Waunakee •• — 

West  Bend  Savings  Bank 

The  First  Citizens  Stale  Bank  of  Whilewaler 


Madnon 

Mazomanie 

MiddM 
MMon 
Miton 
Miwau 

Neanah..„ 

^  . .     .- 
OSnNOMi  ... 

RandomI 

Rice  Lake 

Sauk  Ctty 

SouVi  HMwaiiwe 
Sturgeon  Bay  ...» 

Superior 

Toniah „».... 

Waunakee 

West  Band 


Wl 
Wl 
Wl 
Wl 
Wl 
Wl 
Wl 
Wl 
Wl 
¥M 
Wl 
VM 
Wl 
Wl 
Wl 
Wl 
Wl 
Wl 
Wl 
VM 
\IM 
Wl 


Fadarai  Home  Loen  Benk  of  Dee 


Raccoon  Valley  State  Bank 

Bank  ANoona •• 

Chelsea  Savings  Bar* ....: 

First  State  Bank 

Hartfc)rd<:arfi8le  Savings  Bank 

Guaranty  Bank  and  Trust  Company  

Cherokee  State  Bar*  ........................~...... 

First  State  Bank 

Dubuque  Bank  and  Tnist  Company 

Exchange  State  Bank 

First  Federal  Savings  Bank  of  Fort  Dodge 

GS)6on  Savings  Bank «.....» 

Mils  County  State  Bank  — 

Seojrity  State  Bank 

Farmers  Savings  Bank  ...;r... 

Farmers  State  Bank  ........•.........................< 

First  State  Bank „™... 

HumboUl  Tmst  &  Savings  Bank 

Bar*  towa 

State  Central  Bar* „...._.». 

Heritage  Bar* — ...~. 

F&M  Bank— towa  Central 

Farmers  State  Bank  

Security  Stele  oarw  ............m.. .................. 

Lincoln  Savings  Bar* .. — .~..~ — 

Security  State  Bank -. 

First  State  Bank - 

Community  Stete  Bank 

Farmers  Savings  Bank  &  Trust 

Webster  City  Federal  Savings  Bank  . 

Citizens  State  Bark — 

First  Amencan  Bank.  NA 

State  Bank  of  Aurora 


Adal  ..... 
Atoona 


First  Nattonal  Bank  of  Bertha-Vemdate  

First  National  Bank - 

First  Nattonal  Bank  of  Deewoood  

Community  First  Nattonal  Bank 

Lake  Ehno  Bank 

First  Nattonal  Bank  Le  Center 

First  State  Bank  of  LeRoy 

Community  Federal  SavirV&s  &  Loan  Asaociatton 

Praine  Stete  Bank  

Peoples  Nattonal  Bank 

First  Federal  Savings  Bank 

Community  National  Bank 

Norttiwoods  Bank  of  Minnesote 

Pirw  City  State  Bar* 

Prior  Lake  State  Bank  

Minnesote  Valley  Bank 

First  Independent  Bank  

Green  Lake  State  Bank 


BrunsvMe 
CwMe  - 
Cedar 
Cherokee  .» 

Conrad 

Dubucjue  .... 

Exira ~ 

Fort  Dodge 

Giieon 

Glonwood  .. 
Gulterburg 

HalMr 

Hawarden  .. 
Hawarden  ., 
Humboldl  .. 


Keoki* 
Marion  . 


Menil 

Red  Oak 
Reinbeck 

Stuart 

Sumner  _. 

Tiplon  

Vinton  .... 


Webstar  City .... 

Wyoming  

Alexandria  — 

Aurora- — 

Bertha _.._. 

Bkje  Earth  . — 

Oeenraod 

Fergus  Fals  .... 

Lake  Ekno 

Le  Center  

LeRoy 

LMIte  Fate 

Mian 

Morris  

North  Branch  ... 
F^fk  RapkJs .... 

Pine  City 

Prior  Lake 

Redwood  Fals 

Russel 

Spicer  .............. 


lA 

lA 

lA 

lA 

lA 

lA 

lA 

lA 

lA 

lA 

lA 

lA 

lA 

lA 

lA 

lA 

lA 

lA 

lA 

lA 

lA 

lA 

U 

lA 

lA 

lA 

lA 

lA 

lA 

lA 

lA 


MN 


55612 


Federal  Register /Vol.  63,  No.  200 /Friday.  October  16,  1998 /Notices 


Federal  Register /Vol.  63,  No.  200 /Friday.  October  16.  1998 /Notices 


55613 


Fi»»l  National  Bank „. 

Slate  Bank  ol  To««r,  Minnesota 

Security  Stale  Bank  of  Wanamingo 

Winona  National  and  Savings  Bank 

Betgrade  State  Bank  „ 

Ozark  Mountain  Bank 

O'Bannon  Banking  Company 

Bank  21  

State  Bank  of  Missouri 

Joachim  FSALA 

Rockwood  Bank 

Peoples  Bank  of  Fordtand 

FuMon  Savings  Bank  

Jonesburg  Stale  Bank 

Blue  Ridge  Bank  and  Trust  Company  ... 
Missouri  Bank  and  Trust  of  Kansas  City 

Keemey  Commercial  Bank 

First  Savings  Bank „ 

i^^^K^vl^D  OOlL^^    ■•■■•■■■••••■••>•••■•■•••••••••■•■•••••••■ 

Bank  of  New  Madrid 

Charter  1  Bank 

Ozark  Bank 

Progressive  Ozark  Bank,  fsb 

First  Natk)nal  Bank  of  Sarcoxie 

Security  Bar*  aiKJ  Trust  Company  

Community  Stale  Bank 

Mercantile  Bank  of  South  Central  Missouri  ... 

Alegiant  Bank.  FSB  

Central  West  End  Bank.  A  FSB 

Meroantie  Bank.  NX 

Missouri  Stale  Bank  and  Trust  Company  ..... 

South  sue  Natk)nal  Bank  in  St  Louis 

Security  Bank  of  Pulaski  County 

First  Nation^  Bank 

Peoples  Bank  and  Trust 

The  Bank  of  U>t>arw „. 

The  Missouri  Bank 

Missouri  Southern  Bark 

Fanners  wid  Merchaats  Bank  of  WrigW  City 

American  Federal  Savings  Bank 

Vtftoy  Bank.  NA  

Farmers  Stale  Bank  , 

Bank  of  Hoven , 

First  State  Bank  of  MMer 

CorTnjst  Bank  „ 

Farmers  and  Merchants  State  Bank 

First  PREMIER  Bank _ 

First  Western  Bank  Sturgis  _.....„„....., 

The  First  Western  Bank  WaN  


Thief  River  Fans 

Tower 

Wanamingo 


Belgrade 


BufWo 

CanoMon  .... 
Concordta  ... 

OeSolo 

Eureka 

Fordtand 

Fullon  

Jonesburg  ... 
Kansas  CNy 
Kansas  City 

Keamey 

ML  Vernon .. 


New  Madrid  .. 
Owsnsvwo  ....< 

Ozmk 

Salem 

SaroQxie  

Scott  City  ....... 

SheMna  ...„.., 

Springfield  

St  Louis „. 

St  Louis  

SL  Louis  

St  Louis  

SL  Louis  .„ 

St  Robert 

SummersviNe  . 
Troy 


Warrenton  ... 
West  Plains 
WrigMCity  .. 

Fargo 

E\k  Point 

EstaNlne  . 

Hovsn 

MilcheN  "!!!."! 
Plankinlon  ... 
SkMx  Falls .. 

Sturgis  

WaH  


Federal  Home  Loan  Bank  of  Dallas— District  9 


Compess  Bank  

Ek  Horn  Bank  arxj  Trust  Conpany 

The  Union  Bank  of  Bryant 

First  Nationai  Bank  of  Howard  County  .. 

Planters  and  Merchants  Bank 

Calhoun  County  Bank  

Security  Bank  

Ariunsas  Bank  and  Trust  Company 

One  Nalkxial  Bank 

Pulaski  Bank  and  Tnjst  Company 

Farmers  Bank  and  Trust  Company 

Uraon  Bank  and  Trust  Compeny 

Newport  Federal  Savings  Bank 

The  Planters  Bank 

Priority  Bank  

PtAnters  and  Stockmen  Bank  

United  Bank 

Farmers  and  Merchants  Bank 

First  FSALA  

Abbeville  BuiUing  and  Loan 

Community  Trust  Bank 

Crowley  Buikjing  and  Loan  Associatkxi 

Jefferson  Bank 

Central  Progressive  Bank  of  Amite 


Bmrengham 
AriUKMphia 

Benton 

Dierics 

GHIetl 

Hampton 

Harrison 

Hot  Springs 
Little  Rock  .. 
Utile  Rock  .. 

Magnolia 

Monlwelk)  ... 

Newport 

Osceola 

Ozart(  

Pocahontas 
Springdale  .. 

Stuttgart 

Texarkana  .. 
Abbeville  ..... 
Choudrant ... 

Crowley  

Gretna  

Hammond  ... 


MO 

MO 

MO 

MO 

MO 

MO 

MO 

MO 

MO 

MO 

MO 

MO 

MO 

MO 

MO 

MO 

MO 

MO 

MO 

MO 

MO 

MO 

MO 

MO 

MO 

MO 

MO 

MO 

MO 

MO 

MO 

MO 

MO 

MO 

MO 

ND 

SO 

SD 

SD 

SO 

SD 

SO 

SO 

SD 

SD 


AL 
AR 
AR 
AR 
AR 
AR 
AR 
AR 
AR 
AR 
AR 
AR 
AR 
AR 
AR 
AR 
AR 
AR 
AR 
LA 
LA 
LA 
LA 
LA 


Bank  of  LaPlace  of  St.  John  Parish  .. 
St  James  Bank  and  Trust  Company 

The  Unton  Bank -.. 

ItMriaBank ~.. 

Crescent  Bank  and  Tnst  — 

RdeHty  Homestead  Associalton 

Regtons  Bank  

Citizens  Bank  and  Tnjst  Company  ... 
ItMnnlle  Bulking  &  Loan  Association 

Bank  of  Zachary 

The  Valey  Bank -.. 

Grand  Bank  lor  Savings,  fsb  — . — 

OmniBank.  Mantee 

Citizens  Bank  and  Trust  Company  ... 

Merchants  and  Fanners  Bank 

First  Federal  Savings  and  Loan 

Bank  of  Yazoo  City 

Uraon  Savings  Bank 

Western  Bank  of  Ck}vis 

GaUif)  Federal  Savings  Bank 

Citizerts  Bank  of  Las  Cruces 

Sierra  Bank 

Bank  of  Las  Vegas 

Bank  of  Santa  Fe 

Century  Bank,  FSB 

First  State  Bank 

Lamar  Bank  

Bonham  State  Bank  

franklin  Bank.  SSB  

Bank  of  Van  Zandl  


First  Natk)nal  Bank  of  Carthage 

Shel>y  Savings  Bank.  SSB  — 

Chappel  Hill  Bank 

Charter  Bank— Northwest 

Nueces  Nalk>nal  Bank 

First  Natnnal  Bank  of 

First  National  Bank  in  Dalttart 

Inwood  National  Bank  

First  Command  Bank 

Pioneer  National  Bank 

First  State  Bank 

Herxlerson  Savings  &  Loan  

Coastal  Bank  ssb  „ 

Community  State  Bank 

First  Heights  Bank,  fsb 

Guard»n  S&LA ~ 

Heritage  Bank — 

Merchants  Bank 

Navigatkm  Bank  ..... 

Riverway  Bank ~ — 

University  Bank 

La  Grange  State  Bank 

Baystxxe  National  Bank  of  La  Porte 

Spring  Hill  State  Bank  

Angelina  Savings  Bank,  FSB  

Guaranty  Bank 

First  Natkmal  Bank  of  Palestine 

Olympk:  Savings  Associatkm  

Canyon  Creek  National  Bank 

Bank  of  South  Texas 

First  State  Bar* 

ANIarxM  Bank 

First  State  Bank 

First  FS&LA  of  Tyler 

First  National  Bank  of  Weatherford  .. 
Horizon  Capital  Bank 


LaPlace  ... 
Lutoher  .... 
Martovile 


l4ewOrieans 
NewOrteans 
Oak  Grove  .... 
Plaqusmirte  .. 
Plaquemine  .. 

Zachary  

Greenwood  .. 
Hattiesburg  .. 


Louisvie 

Macon 

Paacagoula 

Yazoo  CHy  

AtMjquerque 

Ctovis 

Galup 

Las  Cruces 

LAs  Cruces — 

Las  Vegas  

Santa  Fe  .. — ....... 

Santa  Fe 

Austin  ....«._____ 

Beaumont 

Bonham — ..~. 

BowM 

CsfiiOO  ..«»..••••>..■•■ 
Carthage 

Ch^ipel  m  . — 
Corpus  Ctvisti  — 
Corpus  Christi  — 
Crockett  Crockett 

Dalhart „ 

Dallas  ~... 

Fort  Worth  

Frederwksburg  ... 

Happy  ~..... 

Herxlerson 

Houston 

Houston 

Houston 

Houston 

Houston  — 

Houston 

Houston 

Houston  

Houston — 

La  Grange  ...._.... 

La  Porte — 

Longview  — 

Luffdn — . 


LA 

LA 

LA 

LA 

LA 

LA 

LA 

LA 

LA 

LA 

MS 

MS 

MS 

MS 

MS 

MS 

MS 


Mount  Pleasant  . 

Palestine 

Refugn 

Rk:hardson  

San  Antonio  ....... 

stiatioro 

Sulphur  Springs 

Terrple  

Tyler  

WeathertortI 

Webster 


Federal  Home  Loan  Bank  of  Topaka— District  10 


Pitkin  County  Bank  arid  Tnjst  Company 

Aurora  Natk>nal  Bank  

Valley  Bank  and  TniSt 

First  Nattonal  Bank  of  Canon  City 

Cokxado  Federal  Savings  Bank  

Bums  Natkxial  Bank 

First  Natkxwl  Bank  of  Ourango 

First  Nattonal  Bank  of  Flagler 


Aspen  

Aurora 

Brighton  ........~ 

Canon  City  

Cokxado  Springs 

Durango 

Durango ~..... 

Flagler  -, 


TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 


CO 
CO 
CO 
CO 
CO 
CO 
CO 
CO 
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Morgan  County  FS&LA  

Colorado  East  Bank  and  Trust 

First  National  Bank  in  Lamar 

The  Valey  State  Bank 

Guaranty  State  Bank  and  Trust  Comparty 

Citizens  Nalkxwl  Bank  

Central  Bank  aixl  Trust  Company . 

Inter-State  FS&LA  of  Kansas  City 

State  Bank  of  Kingman  , 

Citizens  S&LA.  F.S.B 

First  Savings  Bank  F.S.B „., 

First  State  Bank 

First  FS&LA  of  Otettw  

First  Natkmal  Bank  and  Trust  

Roxtxjry  Bank  

Cokxnbian  Bank  and  Trust  Company 

American  Bank 

Community  Bank  

Auburn  State  Bank  

Bruning  State  Bank 

South  Central  State  Bank „ 

City  Bank  and  Trust  Company 

Cedar  Security  Bank  

Fort  Calhoun  State  Bank  Fort 

First  Federal  Lincoln  Bank — Iowa  

Security  Home  Bank 

Commercial  Federal  Bank 

Security  National  Bank  of  Omaha „ 

Pinrtade  Bank 

Slockmene  National  Bank 

First  Natmnal  Bank  of  Stromsburg ~ 

Lancaster  County  Bank 

Bank  Of  Yutan 

First  Natnnal  Bank  &  Trust  Company 

Repubtc  Bank  of  Norman _ 

UMB  Oklahoma  Bank 

Lakeside  Stale  Bank  

First  Natk)nal  Bank  of  Oklahoma  

First  American  Bank  arxJ  Trust  Corr^iany  ... 

Sulphur  Community  Bank 

Arvest  Savings  Bank  

State  Bank  and  Trust.  NJ^ 


Fort  Morgan  .... 

Lamar _ 

Lamar „.. 

Atchison 

Betoit  

Fort  Scott 

Hutchinson  

Kansas  City  .... 

Kingman  

Leavenworth  ... 
Manhattan  ...... 

Norton 

Olalhe 

Osawatomie  ... 

Roxtwry 

Topeka  

Wk:hita 

Ahna „.. 

Auburn 

Brunmg 

Campbell  

Crete 

Fordyce  

Calhoun , 

Lincoln 

Makno  

Omaha 

Omaha 

PapHton 

Rushville 

Stromsburg 

Waverly  

Yutan 

Ardmore 

Norman „. 

OKiahomaCity 

Ootogah 

Ponca  

PureeH  

Sulphur 

Tulsa 

Tulsa 


Fadaral  Home  Loan  Bank  of  San  Francisco    DIatrtct  11 


Bank  of  Slockdale  

Frenwnt  Bank  

Fidelity  Federal  Bank.  FSB  

Brentwood  Bank  of  California 

U.S.  Trust  Company  of  CaWomia.  N.A. 

Vintage  Bank  

United  Labor  Bank.  FSB  

World  SALA „.. 

Weslcoast  S&LA „ 

Palm  Desert  National  Bank 

PFF  Bank  and  Trust 

Mission  S&LA.  F.A 

Summit  Savings.  FSB  

Malaga  Bank,  ssb _ 

Monterey  Bank  Bay 

Califomia  Savings  &  Loan.  AFA 

Commercial  Bank  of  San  Frandsoo 

American  Pacific  Stale  Bank 

Norwest  Bank  Nevada.  F.S.B „ 


Bakersfleld 

Fremont 

Glendale 

Los  Angeles 

Los  Artgeles  „. 

Napa _.:, 

O^dand „„... 

Oakland 

PadfK  Palisades  ... 

Palm  Desert  

Pomona 

Riverside  

Rohnert  Park 

Rolling  HiHs  Estate 

Salinas 

San  Francisco 

San  Francisoo 

Sherman  Oaks 

Reno 


Fadsfai  Noma  Loan  Bank  of  SaaWa    DIatrtct  12 


Norlhrim  Bank _ 

Guam  SALA 

Finance  Factors.  UmHed ^ 

Ireland  Bank  „_ 

First  Federal  Savings  Bank  of  Twin  FaNs 

United  Barks.  N> „ 

Pionaar  FS&LA 

PaciHc  Conlinenlal  Bank  

First  FSALA  of  McMinnvile 


Anctwrage 

Agana  

Hondukj  ... 


Twin  Falls  .. 
Absarokee  .. 

Dillon 

Eugene , 


CO 

CO 

CO 

KS 

KS 

KS 

KS 

KS 

KS 

KS 

KS 

KS 

KS 

KS 

KS 

KS 

KS 

NE 

NE 

NE 

NE 

NE 

NE 

NE 

NE 

NE 

NE 

NE 

NE 

NE 

NE 

NE 

NE 

OK 

OK 

OK 

OK 

OK 

OK 

OK 

OK 

OK 


CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
NV 


AK 

GU 

HI 

ID 

ID 

MT 

MT 

OR 

OR 


Valey  Community  Bank „ 

Abina  Community  Bank 

Community  First  — . — 

Douglas  National  Bank 

Bank  of  American  Fork 

Home  Credit  Bank 

Heritage  Savings  Bank 

Bank  of  FairfieW 

TimtMrtand  Savir>gs  Bank  ..... 

Kitsap  Bank  

First  Savings  Bank  of  Ronton  „. 

Continental  Savings  Bank  

Washington  First  Intematkxwl  Bank 

Shoshone  First  Bank 

Lusk  State  Bank  

First  National  Bank  of  Powell 


Poctt&nd 

PrmovMO  •.•«•■■» 

RoeetMrg 

American  Fork 
San  Lake  City  . 

SL  George 

FairfeU 

Hoquiam 

ron  urcnara .» 

Renton 

Seattle 

Seattle 

Cody  _......„...„ 

Lusk 


OR 

OR 

OR 

OR 

UT 

UT 

UT 

WA 

WA 

WA 

WA 

WA 

WA 

WY 

WY 

WY 


n.  Public  Comments 

To  encourage  the  submission  of 
public  comments  on  the  community 
support  performance  of  FHLBank 
members,  on  or  before  October  31. 1998. 
each  FHLBank  will  notify  its  Advisory 
Council  and  nonprofit  housing 
developers,  community  groups,  and 
other  interested  parties  in  its  district  of 
the  members  selected  for  community 
support  review  in  the  1998-99  third 
quarter  review  cycle.  12  CFR 
936.2(b)(2)(ii).  In  reviewing  a  member 
for  community  support  compliance,  the 
Finance  Board  will  consider  any  public 
comments  it  has  received  concerning 
the  member.  Id.  §  936.2(d).  To  ensure 
consideration  by  the  Finance  Board, 
comments  concerning  the  community 
support  performance  of  members 
selected  for  the  1998-99  third  quarter 
review  cycle  must  be  delivered  to  the 
Finance  Board  on  or  before  the 
November  30. 1998  deadline  for 
submission  of  Community  Support 
Statements. 

Date:  September  30. 1998. 

By  the  Federal  Housing  Finance  Board. 

WiUiam  W.  Giniliei^ 

Managing  Director. 

(PR  Doc.  98-26570  Filed  10-15-98;  8:45  am] 
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FEDERAL  MARITIME  COMMISSION 

Notice  of  AgraementCs)  Filed 

The  Commission  hereby  gives  notice 
of  the  filing  of  the  following 
agreement(s)  under  the  Shipping  Act  of 
1984.  Interested  parties  can  review  or 
obtain  copies  of  agreements  at  the 
Washington.  DC  offices  of  the 
Commission.  800  Noith  Capitol  Street. 
NW.  Room  962.  Interested  parties  may 
submit  commits  on  an  agreement  to  the 
Secretary.  Federal  Maritime 
Commission.  Washington.  DC  20573. 
within  10  days  of  the  date  this  notice 
appears  in  the  Fedmal  Roister. 


Agreement  No.:  203-011516-001. 

Tjt7e;  Voluntary  Intermodal  Sealift 
Rate  Agreement. 

Parties:  American  President  Lines, 
Ltd.  Sea-Land  Service.  Inc. 

Synopsis:  The  proposed  modification 
would  extend  the  term  of  the  agreement 
for  an  additional  90  days  after 
November  20. 1998.  until  February  18. 
1999. 

Agreement  No.:  201-200063-018. 

Title:  NYSA-ILA  Tonnage 
Assessment  Agreement. 

Parties:  New  York  Shipping 
Association.  Inc.  International 
Longshoremen's  Association. 

Synopsis:  The  proposed  amendment 
establishes  a  new  unit  assessment  for 
containerized  domestic  cai^o. 

Agreement  No.:  224-201061. 

Title:  Manatee  County  Port 
Authority — Apollo  Stevedoring  Cargo 
Tonnage  Volume  Agreement. 

Parties:  Manatee  Coimty  Port 
Authority  Battery  Creek  Stevedoring. 
LLC  d/b/a  Apollo  Stevedoring. 

Synopsis:  The  agreement  provides  for 
the  use  of  the  port  authority's  facihties 
for  various  types  of  steel  products 
moving  in  waterbome  commerce.  The 
agreement  runs  through  September  23. 
1999. 

Dated:  October  9, 1998. 

By  Order  of  the  Federal  Maritime 
Commission. 
Ronald  D.  Murpiiy. 
Assistant  Secretary. 

(PR  Doc  98-27752  Filed  10-15-98:  8:45  ami 
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FEDERAL  MARITIME  COMMISSION 

Ocean  Fraight  Forwarder  Ucenee; 
Applicants 

Notice  is  hereby  given  that  the 
following  applicants  have  filed  with  the 
Federal  Maritime  (Commission 
applications  for  licenses  as  ocean  freight 
forwarders  pursuant  to  section  19  of  the 


Shipping  Act  of  1994  (46  U.S.C.  app. 
1718  and  46  CFR  510). 

Persons  knowing  of  any  reason  why 
any  of  the  following  appUcants  should 
not  receive  a  license  are  requested  to 
contact  the  0£Boe  of  Freight  Forwarders, 
Federal  Maritime  Commission. 
Washington.  DC.  20573. 
Natasha  International  Freight.  Inc.. 

10505  N.W.  27  Street.  Miami.  FL 

33172.  Officers:  Robert  Haunes. 

President.  Liliana  Haynes,  Vice 

President 
Aetna  Forwarding.  Inc.  17  Miriam 

Street.  Valley  Stream.  NY  11581. 

Officer  Michael  Siracusano.  President 

Dated:  October  13, 1998. 
Joeeph  C  Palkiag. 
Secretary. 
[PR  Doc  98-27826  Filed  10-15-98:  8:45  am) 
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FEDERAL  RESERVE  SYSTEM 

Federal  Open  Market  Commltlae; 
Domealic  PoUqr  DIrecttve  of  August 
18,1996 

In  accordance  with  §  271.5  of  its  rules 
regarding  availability  of  information  (12 
CFR  part  271).  there  is  set  forth  below 
the  domestic  policy  directive  issued  by 
the  Federal  Open  Market  Committee  at 
its  meeting  held  on  August  18. 1998.' 
The  directive  was  issu«l  to  the  Federal 
Reserve  Bank  of  New  Yoric  as  follows: 

The  information  reviewed  at  this 
meeting  suggests  that  domestic  final 
demand  has  continued  to  expand  at  a 
robust  pace,  but  overall  economic 
activity  has  been  adversely  afiiected  by 
the  strike  at  General  Motors  and 
developments  in  Asia.  Non&rm  payroll 


<  Copies  of  the  Minutes  of  the  Feiieral  Open 
Market  Committee  meetiog  of  August  18.  1996. 
which  include  the  domestic  policy  directive  issued 
at  that  meeting,  are  available  upon  request  to  the 
Boeid  of  Govarnors  of  the  Federal  Rsaerve  System. 
Washington,  D.C  20551.  The  minutes  are  publiihad 
in  the  Federal  Reserve  Bulletin  and  in  the  Board's 
annual  report 
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employment  continued  to  expand 
throu^  July  and  the  civilian 
unemployment  rate  was  unchanged  at 
4.5  percent.  Industrial  production 
declined  considerably  in  June  and  July; 
most  of  the  drop  over  the  two  months 
reflected  the  GM  strike.  A  decline  in 
total  retail  sales  in  July  was  more  than 
accounted  for  by  a  sharp  contraction  in 
spending  for  motor  vehicles.  Residential 
sales  and  construction  have  remained 
exceptionally  strong  in  recent  months. 
Available  indicators  point  to  continued 
growth  in  business  capital  spending, 
although  apparently  at  a  more  moderate 
pace  than  earlier  in  the  year.  Business 
inventory  acciunulation  slowed  sharply 
in  the  spring.  The  nominal  deficit  on 
U.S.  trade  in  goods  and  services 
%videned  substantially  further  in  the 
second  quarter.  Trends  in  wages  and 
prices  have  remained  stable  in  recent 
months. 

Most  interest  rates  have  fallen  slightly 
on  balance  since  the  meeting  on  June 
30-July  1.  Share  prices  in  U.S.  equity 
markets  have  remained  volatile  and 
major  indexes  have  declined 
appreciably  on  balance  over  the 
intermeeting  period.  In  foreign  exchange 
markets,  the  trade-weighted  value  of  the 
dollar  rose  somewhat  further  over  the 
intermeeting  period  in  relation  to  other 
major  currencies:  in  addition,  it  was  up 
slightly  in  terms  of  an  index  of  the 
currencies  of  the  developing  countries 
of  Latin  America  and  Asia  that  are 
important  trading  partners  of  the  United 
States. 

After  robust  growth  in  the  second 
quarter.  M2  decelerated  somewhat  and 
M3  was  about  unchanged  in  July.  For 
the  year  through  July,  both  aggregates 
rose  at  rates  well  above  the  Committee's 
ranges  for  the  year.  Expansion  of  total 
domestic  nonfinancial  debt  appears  to 
have  moderated  somewhat  in  recent 
months  after  a  pickup  earlier  in  the 
year. 

The  Federal  Open  Market  Committee 
seeks  monetary  and  financial  conditions 
that  will  foster  price  stability  and 
promote  sustainable  growth  in  output. 
In  furtherance  of  these  objectives,  the 
Committee  reaffirmed  at  its  meeting  on 
June  30-July  1  the  ranges  it  had 
established  in  February  for  growth  of 
M2  and  M3  of  1  to  5  percent  and  2  to 
6  percent  respectively,  measured  from 
the  fourth  quarter  of  1997  to  the  fourth 
quarter  of  1998.  The  range  for  growth  of 
total  domestic  nonfinancial  debt  was 
maintained  at  3  to  7  percent  for  the  year. 
For  1999.  the  Committee  agreed  on  a 
tentative  basis  to  set  the  same  ranges  for 
growth  of  the  monetary  aggregates  and 
debt,  measured  frt>m  the  fourth  quarter 
of  1998  to  the  fourth  quarter  of  1999. 
The  behavior  of  the  monetary  aggregates 


will  continue  to  be  evaluated  in  the 
light  of  progress  toward  price  level 
stability,  movements  in  their  velocities, 
and  developments  in  the  economy  and 
financial  markets. 

In  the  implementation  of  policy  for 
the  immediate  future,  the  Committee 
seeks  conditions  in  reserve  markets 
consistent  with  maintaining  the  federal 
funds  rate  at  an  average  of  aroimd  5-1/ 
2  percent.  In  the  context  of  the 
Committee's  long-run  objectives  for 
price  stability  and  sustainable  economic 
growth,  and  giving  careful  consideration 
to  economic,  financial,  and  monetary 
developments,  a  slightly  higher  federal 
funds  rate  or  a  slightly  lower  federal 
funds  rate  would  be  acceptable  in  the 
intermeeting  period.  The  contemplated 
reserve  conditions  are  expected  to  be 
consistent  with  moderate  growth  in  M2 
and  M3  over  coming  months. 

By  order  of  the  Federal  Open  Market 
Coimnittee.  October  7, 1998. 

Donald  L  Kohn. 

Secntary,  Federal  Open  Market  Committee. 

|FR  Doc.  98-27737  Filed  10-15-98:  8:45  am) 
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FEDERAL  RESERVE  SYSTEM 
Sunshin*  Act  Meeting 

AGENCY  HOUMNQ  THE  MEETMQ:  Board  of 
Governors  of  the  Federal  Reserve 
System. 

TME  AND  DATE:  10:00  a.m.,  Wednesday. 
October  21. 1998. 

PLACE:  Marriner  S.  Eccles  Federal 
Reserve  Board  Building.  20th  and  C 
Streets.  N.W..  Washington.  D.C.  20551. 

STATUS:  Closed. 

MATTERS  TO  BE  C0N810ERE0: 

1 .  Personnel  actions  (appointments, 
promotions,  assignments, 
reassignments.  and  salary  actions) 
involving  individual  Federal  Reserve 
System  employees. 

2.  Any  matters  carried  forward  from  a 
previously  announced  meeting. 
CONTACT  PERSON  FOR  MORE  INFORMATION: 
Lynn  S.  Fox.  Assistant  to  the  Board; 
202-452-3204. 

SUPPLEMENTARY  INFORMATION:  You  may 
call  202-452-3206  beginning  at 
approximately  5  p.m.  two  business  days 
before  the  meeting  for  a  recorded 
announcement  of  bank  and  bank 
holding  company  applications 
scheduled  for  the  meeting;  or  you  may 
contact  the  Board's  Web  site  at  http:// 
www.federalreserve.gov  for  an 
electronic  announcement  that  not  only 
lists  applications,  but  also  indicates 
procedural  and  other  information  about 
the  meeting. 


Dated:  October  14. 1998. 
Rabm  deV.  FrienoD. 

Associate  Secretary  of  the  Board. 

|FR  Doc.  98-27912  Filed  10-14-98: 10:40 
•ml 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

[DocfcM  No.  77N-024q 

Erythrttyl  Tetranttrat*;  Drug  Efficacy 
Study  Imptomantation;  Withdrawal  of 
Approval  of  AblMwIalad  New  Drug 
Applications 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  withdrawing 
conditional  approval  of  abbreviated  new 
drug  applications  (ANDA's)  for  single- 
entity  drug  products  containing 
erythrityl  tetranitrate.  FDA  is 
withdrawing  approval  because  there  is  a 
lack  of  substantial  evidence  that  these 
drugs  are  effective  for  indications 
relating  to  the  management, 
prophylaxis,  or  treatment  of  anginal 
attacks. 

EFFECTIVE  DATE:  November  16. 1998. 
ADDRESSES:  Requests  for  an  opinion  on 
the  appIicabiUty  of  this  notice  to  a 
specific  product  should  be  identified 
with  Docket  No.  77N-0240  and 
reference  number  DESI 1786  and 
directed  to  the  Division  of  Prescription 
Drug  Compliance  and  Surveillance 
(HFD-330).  Center  for  Drug  Evaluation 
and  Research.  Food  and  Drug 
Administration.  7500  Standish  PL, 
Rockville.  MD  20855. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mary  E.  Catchings.  Center  for  Drug 
Evaluation  and  Research  (HFD-7).  Food 
and  Drug  Administration.  5600  Fishers 
Lane.  Rockville.  MD  20857.  301-594- 
2041. 

SUPPLEMENTARY  INFORMATION:  In  a  notice 
published  in  the  Federal  Register  of 
June  23. 1998  (63  FR  34188).  FDA 
revoked  the  temporary  exemption  for 
the  drug  products  described  in  this 
document  which  permitted  these 
products  to  remain  on  the  market 
beyond  the  time  limits  scheduled  for 
implementation  of  the  Drug  Efficacy 
Study.  The  notice  also  ofiiered  an 
opportunity  to  request  a  hearing  on  a 
proposal  to  withdraw  approval  of  the 
conditionally  approved  new  drug 
applications  for  these  products  insofar 
as  they  provide  for  indications  relating 
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to  the  management,  prophylaxis,  or 
treatment  of  anginal  attacks.  The 
proposal  was  based  on  a  lack  of 
substantial  evidence  of  effectiveness  as 
required  by  section  505(e)  of  the  Federal 
Food.  Drug,  and  Cosmetic  Act  (the  act) 
(21  U.S.C  355(e))  and  21  CFR  314.126. 

Neither  the  holder  of  the 
conditionally  approved  ANDA's  nor  any 
other  person  filed  a  written  notice  of 
appearance  and  request  for  hearing  as 
provided  by  the  notice  (63  FR  34188). 
The  fiailure  to  file  such  an  appearance 
and  request  for  hearing  constitutes  a 
waiver  of  the  opporttmity  for  hearing. 
Accordingly,  approval  of  the  following 
conditionally  approved  ANDA's  is  being 
withdrawn: 

1.  ANDA  86-194;  Cardilate  Chewable 
Tablets  containing  10  milligrams  (ing) 
erythrityl  tetranitrate  per  tablet;  Glaxo 
Wellcome  (formerly  Burroughs 
Wellcome).  3030  Comwallis  Rd..  P.O. 
Box  12700.  Research  Triangle  Park.  NC 
27709-2700. 

2.  ANDA  86-203;  Cardilate  Tablets 
containing  5, 10.  or  15  mg  of  erythrityl 
tetranitrate  per  tablet;  Glaxo  Wellcome. 

Although  FDA  withdrew  approval  of 
ANDA  86-194  in  the  Federal  Register  of 
February  13.  1996  (61  FR  5563).  based 
on  the  applicant's  written  request,  this 
notice  constitutes  FDA's  final 
conclusions  on  the  effectiveness  of  the 
product. 

Any  drug  product  that  is  identical, 
related,  or  similar  to  the  drug  products 
named  previously  and  is  not  the  subject 
of  an  approved  new  drug  application  is 
covered  by  the  applications  listed 
previously  and  is  subject  to  this  notice 
(21  CFR  310.6).  Any  person  who  wishes 
to  determine  whether  a  specific  product 
is  covered  by  this  notice  should  write  to 
the  Division  of  Prescription  Drug 
Compliance  and  Surveillance  (address 
above). 

The  Director  of  the  Center  for  Drug 
Evaluation  and  Research,  under  section 
505  of  the  act  and  under  authority 
delegated  to  her  (21  CFR  5.82).  finds 
that,  on  the  basis  of  new  information  on 
the  drugs  and  the  evidence  available 
when  the  applications  were  approved, 
there  is  a  lack  of  substantial  evidence 
that  the  products  named  previously  will 
have  the  effects  they  purport  or  are 
represented  to  have  under  the 
conditions  of  use  prescribed, 
recommended,  or  suggested  in  their 
labeling. 

Therefore,  based  on  the-foregoing 
finding,  approval  of  ANDA's  86-194 
and  86-203  and  all  their  amendments 
and  supplements  are  withdrawn 
effective  November  16,  1998.  Shipment 
in  interstate  commerce  of  these  products 
or  of  any  identical,  related,  or  similar 
product  that  is  not  the  subject  of  a  fully 


approved  new  dnig  applicaticm  will 
then  be  unlawful. 

Dated:  September  25. 1998. 
Janet  Woodcock, 

Director.  Center  for  Drug  Evaluation  and 
Research. 

[FR  Doc.  98-27739  Filed  10-15-98;  8:45  am) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

[DockMNo.97O-0630] 

FDA  Modernization  Act  of  1997: 
Modifications  to  tt>e  Ust  of  Rocognbied 
Standards:  Avallat>illty:  WHtidrawal  of 
Draft  Guidance  "Uae  of  lEC  60601 
Standards;  Medical  Electrical 
Equipment" 

AQENCY:  Food  and  Dn^  Administration, 

HHS. 

action:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  the 
publication  of  the  modifications  to  the 
list  of  standards  that  will  be  recognized 
for  use  in  the  premarket  review  process 
and  withdrawing  its  draft  guidance 
entitled  "Use  of  lEC  606Q1  Standards; 
Medical  Electrical  Equipment."  This 
will  assist  manufacturers  who  elect  to 
declare  conformity  with  consensus 
standards  to  meet  all  or  part  of  medical 
device  review  requirements. 
DATES:  This  recognition  of  standards  is 
effective  on  November  16,  1998; 
however,  written  comments  concerning 
this  notice  may  be  submitted  at  any 
time. 

ADDRESSES:  Submit  written  requests  for 
single  copies  of  "Modifications  to  the 
List  of  Recognized  Standards"  to  the 
Division  of  Small  Manufacturers 
Assistance  (DSMA),  Center  for  Devices 
and  Radiological  Health  (HFZ-220), 
Food  and  Drug  Administration,  1350 
Piccard  Dr.,  Rockville,  MD  20850.  Send 
two  self-addressed  adhesive  labels  to 
assist  that  office  in  processing  your 
requests,  or  fax  your  request  to  301- 
443-8818.  Written  comments 
concerning  this  document  must  be 
submitted  to  the  contact  person  listed 
below.  Comments  should  be  identified 
with  the  docket  number  found  in 
brackets  in  the  heading  of  this 
document.  See  the  SUPPlfMENTARY 
INFORMATION  section  for  electronic 
access  to  the  guidance.  This  document 
may  also  be  accessed  via  the  Internet  at 
FDA's  web  site  "http://www.fda.gov/ 
cdrh". 


FOR  FURTHER  MFORMATION  CONTACT.  To 
comment  on  this  document  and/or  to 
recommend  additicmal  standards  for 
recognition:  James  J.  McCue,  Jr. ,  Center 
for  Devices  and  Radiological  Health 
(HFZ-101).  Food  and  Drug 
Administration,  9200  Corporate  Blvd.. 
Rockville.  MD  20850.  301-594-4766. 
ext.  137. 
SUPPLEMENTARY  SIFORMATION: 

L  Background 

Section  204  of  the  Food  and  Drug 
Administration  Modernization  Act  of 

1997  (FDAMA)  (Pub.  L  105-115.  Ill 
Stat.  2296  (1997))  amends  section  514  of 
the  Federal  Food.  Drug,  and  Cosmetic 
Act  (the  act)  (21  U.S.C.  360d).  allowing 
the  agency  to  recognize  consensus 
standards  established  by  international 
and  national  standards  development 
organizations  that  may  be  used  to  satisfy 
identified  portions  of  device  premarket 
review  submissions  or  other 
requirements.  In  a  previous  notice 
pubUshed  in  the  Federal  Register  of 
February  25.  1998  (63  FR  9561),  FDA 
announced  the  availabihty  of  a  guidance 
document  entitled  "Recognition  and 
Use  of  Consensus  Standards."  which 
describes  how  FDA  will  implement  that 
part  of  FDAMA.  and  provided  the  initial 
list  of  recognized  standards  (the 
February  1998  notice).  This  document 
announces  modifications  to  the  Ust  of 
consensus  standards  to  be  recognized 
for  use  by  FDA. 

n.  RecognitioB  and  Use  of  lEC  60601 
Standards 

In  the  Federal  Register  of  January  13. 

1998  (63  FR  1974).  FDA  published  a 
notice  that  announced  the  availabihty  of 
a  draft  guidance  entiUed  "Use  of  lEC 
60601  Standards;  Medical  Electrical 
Equipment"  (the  January  1998  notice). 
The  purpose  of  the  draft  was  to  provide 
guidance  to  the  Office  of  Device 
Evaluation  reviewers  on  the  use  of  the 
International  Electrotechnical 
Commission  (lEC)  60601  series  of 
standards,  including  declarations  of 
conformity  to  the  standards,  during  the 
evaluation  of  premarket  submissions  for 
electrical  medical  devices. 

FDA  has  decided  not  to  finahze  this 
draft  guidance  document.  Instead, 
recognition  of  the  EEC  60601  standards 
will  occur  by  listing  in  this  publication 
"Modifications  to  the  List  of  Recognized 
Standards."  There  appears  to  be  little,  if 
any.  benefit  to  finalizing  guidance  on 
FDA's  use  of  lEC  60601  standards  in  a 
separate  document  from  the  general 
recognition  of  consensus  standards 
luider  FDAMA.  announced  in  the 
February  1998  notice,  especially  as 
there  is  a  fair  amoimt  of  overlap 
between  the  two  dociunents. 
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In  lespoiue  to  the  January  1998 
notice.  FDA  received  one  conunent  on 
the  draft  guidance.  The  comment 
contained  some  specific 
reconunendations  concerning  lEC 
60601-1-2  on  Electromagnetic 
Compatibility  (EMC).  These 
recommendations  were  considered  in 
developing  the  supplementary 
information  sheet  for  this  standard  that 
is  maintained  on  the  FDA  Web  site.  The 
comment  also  included  recommended 
changes  to  the  draft  guidance  which  are 
now  not  necessary  because  the  draft 
guidance  will  not  be  finalized.  However, 
most  of  the  recommended  changes  were 
accommodated  in  the  guidance 
"Recognition  and  Use  of  Consensus 
Standards"  announced  in  the  February 
1998  notice.  Finally,  the  comment 
recommended  an  additional  standard 
(newly  published)  in  the  60601  series 
for  recognition.  This  standard  will  be 
treated  as  an  official  recommendation 
according  to  the  "Guidance  on  the 
Recognition  and  Use  of  Consensus 
Standards"  and  %vill  be  considered  in 
due  course. 

In  the  February  1998  notice,  one  of 
the  recognized  standards  was  lEC 
60601-1.  This  "Modifications  to  the  List 
of  Recognized  Standards"  includes  the 
lEC  60601-1  standard  again  because  the 
associated  supplementary  information 
sheet  has  been  modified,  partly  to 
include  reference  to  the  two 
amendments  to  lEC  60601-1  which  are 
being  recognized  by  this  modified  list. 
Also,  some  of  the  lEC  60601  part  2 
standards  referenced  in  the  January 
1998  notice  do  not  appear  in  this 
modified  list.  This  is  because  there  was 
not  sufficient  time  to  complete  the 
detailed  evaluations  and  prepare  the 
supplementary  information  sheets  for 
these  standards.  They  should  appear  in 
future  Federal  Kagiator  notices  of 
recognized  standvds. 

m.  List  of  Recognizad  Standards 

Modifications  to  the  list  of  consensus 
standards  to  be  recognized  for  use  in 
piemarket  review  and  to  meet  other 
requirements  are  presented  at  the  end  of 
this  document.  This  list  is  also 
maintained  on  the  FDA  Web  site  "http:/ 
/%irww.fda.gov/cdiii".  Also  posted  on 
the  Web  site  are  supplementary 
informati(m  sheets  for  each  recognized 
standard.  These  information  sheets  list 
the  address(es)  where  the  standard  can 


be  obtained,  information  on  any 
limitations  on  the  application  of  the 
standard  in  medical  device  review  or  in 
satisfying  other  regulatory  requirements, 
and  a  list  of  devices  for  which 
declarations  of  conformity  with  the 
recognized  standard  will  be  routinely 
accepted  by  agency  reviewers.  In 
addition  to  these  documents,  the  web 
site  contains  answers  to  frequently 
asked  questions  regarding  the  use  of 
recognized  standards. 

In  the  February  1998  notice,  one  of 
the  recognized  standards,  under  the 
OB-GYN/GASTROENTEROLOGY 
heading,  was  ASTM  D3492-96.  This 
publication  "Modifications  to  the  List  of 
Recognized  Standards"  removes  the 
February  25, 1998,  ref:ognition  and  adds 
recognition  of  ASTM  3492-96  in  part. 
The  associated  supplementary 
information  sheet  excludes  from 
recognition  the  standards  quality 
inspection  for  air  burst  properties  and 
water  leakage  which  are  different  than 
the  FDA  requirements. 

rv.  Recommendation  of  Standards  for 
Recognition  by  FDA 

Modifications  to  the  list  of  recognized 
consensus  standards  related  to  medical 
devices  will  be  aimounced  in  the 
Federal  Register  at  least  once  a  year,  or 
more  often  if  necessary. 

Any  person  may  recommend 
consensus  standards  as  candidates  for 
recognition  under  the  new  paragraph  of 
section  514  of  the  act  by  submitting 
such  recommendations,  with 
justification,  to  DSMA  (address  above). 
To  be  properly  considered,  such 
recommendations  should  contain,  at  a 
minimum,  the  following  information: 
(1)  Title  of  standard,  (2)  any  reference 
number  and  date,  (3)  name  and  address 
of  the  nationally  or  internationally 
recognized  standards  development 
organization,  (4)  a  proposed  list  of 
devices  for  which  a  declaration  of 
conformity  should  routinely  apply,  and 
(5)  a  brief  identification  of  the  testing  or 
performance  or  other  characteristics  of 
the  device(s)  that  would  be  addressed 
by  a  declaration  of  conformity. 

V.  Electronic  Access 

In  order  to  receive  the  guidance 
dociunent  "Recognition  and  Use  of 
Consensus  Standards,"  via  your  fax ' 
machine,  call  the  CDRH  Facts-On- 
Demand  (FOD)  system  at  800-899-0381 


or  301-827-01 1 1  fix)m  a  touch-tone 
telephone.  At  the  first  voice  prompt 
press  1  to  access  DSMA  Facts,  at  the 
second  voice  prompt  press  2,  and  then 
enter  the  document  number  321, 
followed  by  the  pound  sign  (#).  Then 
follow  the  remaining  voice  prompts  to 
complete  your  request.  Persons 
interested  in  obtaining  a  copy  of  the 
guidance  may  also  do  so  by  using  the 
World  Wide  Web  (WWW).  CDRH 
maintains  an  entry  on  the  WWW  for 
easy  access  to  information  including 
text,  graphics,  and  files  that  may  be 
downloaded  to  a  personal  computer 
with  access  to  the  Web.  Updated  on  a 
regular  basis,  the  CDRH  home  page 
includes  the  guidance  doomient 
"Guidance  on  the  Recognition  and  Use 
of  Consensus  Standards,"  as  well  as  the 
list  of  recognized  standards  and  details 
on  their  application,  and  information  on 
obtaining  copies.  The  CDRH  home  page 
may  be  accessed  at  "http:// 
www.fda.gov/cdrh". 

A  text-only  version  of  the  CDRH  Web 
site  is  also  available  6t>m  a  computer  or 
VT-100  compatible  terminal  by  dialing 
800-222-0185  (terminal  settings  are  8/1/ 
N).  Once  the  modem  answers,  press 
Enter  several  times  and  then  select 
menu  choice  1:  FDA  BULLETIN  BOARD 
SERVICE.  From  there,  follow 
instructions  for  logging  in,  and  at  the 
BBS  TOPICS  PAGE,  arrow  down  to  the 
FDA  Home  Page  (do  not  select  the  first 
CDRH  entry).  Then  select  Medical 
Devices  and  Radiological  Health.  From 
there,  select  Center  for  Devices  and 
Radiological  Health  for  general 
information  or  arrow  down  for  specific 
topics. 

VI.  Comments 

Interested  persons  may,  at  any  time, 
submit  to  the  contact  person  listed 
above  written  comments  regarding  this 
notice.  Two  copies  of  any  comments  are 
to  be  submitted,  except  that  individuals 
may  submit  one  copy.  Comments  are  to 
be  identified  with  the  docket  number 
found  in  brackets  in  the  heading  of  this 
docimient.  Received  comments  will  be 
considered  in  determining  whether  to 
amend  the  current  guidance. 

Dated:  October  8. 1998. 
Wiliiam  B.  Schuhz, 
Deputy  Commissioner  for  Policy. 

SajJNQ  COOK  41M-01-F 
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The  text  of  the  list  is  set  forth  below: 

Tide  of  Standard 


Refermce  No.  and  Date 


Generally  .^jplicable  Standards 


4.. Medical  Electrical  Equi^nneot- Fait  1:  General 

Requirements  for  Safety,  Amendment  1, 1991-1 1 
Amendment  2, 1995-03 

5 Medical  Electrical  Equqnnent- Part  1:  General 

Requirements  for  Safety;  Safety  Requirements  for 
Medical  Electrical  Systems,  Amendment  1(1995-1 1) 

6 Medical  Electrical  Equipment- Part  1:  General 

Requirements  {or  Safety;  Electromagnetic 
ConqMitibility  -  Requirements  and  Tests 

7 MedicalElectricalEquqRnent-Paitl:  General 

Requirements  ffx*  Safety;  General  Requiremeitts  for 
Radiation  Protection  in  Diagnostic  X-Ray 
Equipment 

8.... Medical  Electrical  Equqiment -Parti:  General 

Requirements  for  Safety;  4.  Collateral  StandanL 
Programmable  Electrical  Medical  Systems 

9 Medical  Devices  -  Risk  Analysis 


lEC  60601-1  (1988) 


mC  60601-1-1  (1992-06) 


lEC  60601-1-2 

(First  Edition,  1993-04) 

lEC  60601-1-3  (1994-07) 


mC  60601-1-4:1996 


EN  1441:1997 


Anesthesia 


1 Standard  ^)eciiication  f(»r  Minimum  Performance 

and  Safety  Requirements  for  Resuscitatocs 

Intended  for  Use  widi  Himians 
2 Standard  Specification  for  Ventilators  Intended 

for  Use  in  Critical  Care 
3 Standard  Specification  for  Minimum  Performance 

And  Safety  Requirements  for  Coo^xnients  and 

Systems  of  Anerthesia  Gas  Machines 
4 Standard  Specification  for  Cuffed  and  UncufTed 

Tracheal  Tubes 
5 Standard  Specificati<m  for  Alarm  Signals  in 

Medical  Equqnnent  Used  in  AnesAesia  and 

Re^irati»y  Care 
6 Standard  Specificatira  f(v  Oxygen  Concentrators 

for  Domiciliaiy  Use 
7 Standard  Specification  for  Pediatric  Tracheostomy 

Tribes 
8 Safety  Stimdard  for  Pressure  Vessds  for  Human 

Occupancy 
9 Medical  Electrical  Equqmient  Part  2:  Particular 

Requirements  for  the  Safety  of  Lung  Ventilators 

for  Medical  Use 
10...... Medical  Electrical  Equqxnent  Part  2:  Particular 

Requirements  for  die  Safety  of  Anesdietic 

Machines 


ASTM  F  920-93 


ASTM  F  1100-90 


ASTM  F  1161-88 


ASTM  F  1242-% 


ASTM  F1463-93 


ASTM  F1464-93 


ASTM  F1627-95 


ASMEPVHO-1-1997 


lEC  60601-2-12:1988-12 


lEC  60601-2-13:1998-05 
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11 Medical  Electrical  Eqiupmeat  Put  3-1:  Essential 

Perfonnance  Requirements  for  Truucutaneous 

Oxygen  and  CaiboQ  Dioxide  Partial  Pressure 

Monttomg  E(|uipaMnt 

12 Traclieal1\ibes-Partl:  General  Requirements 

13 Tracheal  Tubes-Pait  2:  Oro-tracbeal  and  Naso- 

tradieal  Ttabes  of  MagiU  Type  (plain  and  cuffed) 

14 Tracheal  T^ibes-Part  3:  MinphyType 

IS Tracheal  T^ibes-Part  4:  Cole  Type 

16 Tracheal  Tubes-Part  S:  Requirements  and  Methods 

of  Test  for  Cufib  and  Tribes 
17 Tracheostomy  Tubes-Part  3:  Pediatric 

Tracheostomy  Tubes 

18 Oxygen  Concentraton  for  Medical  Use 

19 Resuscitators  Intended  for  Use  with  Humans 

20 Anesdiesia  and  Respiratory  Care  Alarm  Signals, 

Part  1:  Visual  Alarm  Signab 

21 Anesthesia  and  Respiratory  Care  Alarm  Signals. 

~  Part  2:  Audiloiy  Alarm  Signals 

22 Standard  for  Heahfa  Care  Facilities  Chapter  19- 

Hyperbaric  Facilities 


lEC  60601-3-1:1996^8 


ISO  5361-1:1988 
ISO  5361-2:1993 

ISO  5361-3:1984 
ISO  5361-4:1987 
ISO  5361-5:1984 

ISO  5366-3:1994 

ISO  8359:1996 
ISO  8382:1988 
ISO  9703-1:1992 

ISO  9703-2:1994 

NFPA  99-1996 


BioconqMtibility 


1 Standard  Guide  for  Performance  of  the  Chinese 

Hamster  Ovary  Cell/Hypoxandiine  Guanine 
"  Phosphoribosyl  Transferase  Gene  Mutation  Assay 

2 Standard  Guide  for  Conduct  of  Miscrooucleus 

Assays  in  Mammalian  Bone  Marrow  Erythrocytes 
3 Standttd  Guide  for  Performing  die  Mouse 

Lyuyhuma  Assay  for  Mammalian  Cell 

Mutagenicity 
4 Standard  Test  Mediod  for  Conducting  a  90-Day 

Oral  Toxicity  Study  in  Rats 
5 Standard  Practice  for  the  in  vitro  Rat  Hepatocyte 

DNA  Repair  Assay 
6 Standard  Practice  for  die  in  vivo  Rat  HqMlocyte 

DNA  Repair  Assay 
7.. Standard  Practice  for  Testing  Biomaterials  in 

Rabbits  for  Primary  Skin  Irritation 
8 Standard  Practice  for  Testing  Guinea  Pigs  for 

Coolact  Allergens:  Guinea  Pig  Maximization  Test 
9 Standard  Practice  for  Evahiating  Material  Extracts 

by  Inlracataneous  Injection  in  die  Rabbit 
10 Standard  Practice  for  Evahiating  Material  Extracts 

by  Systemic  Iiijection  in  the  Mouse 
11 Standard  Practice  for  Short  Term  Screening  for 

Implant  Material 
12 Standard  Practice  for  Direct  Contact  Cell  Culture 

Evaluation  of  Materials  for  Medical  Devices 
13 Standard  Test  Metfiod  for  Agar  Diffusion  CeD 

Cuhwe  Screening  for  Cytotoxicity 


ASTM  E  1262-88  (rl996) 

ASTM  E  1263-97 
ASTM  E  1280-97 

ASTM  E  1372-90 
ASTM  E  1397-91 
ASTM  E  1398-91 
ASTM  F  719-81  (rl996) 
ASTM  F  720-81  (rl996) 
ASTM  F  749-87  (rl996) 
ASTM  F  750 
ASTM  F  763-87 
ASTM  F  813-83  (rl996) 
ASTM  F  895-84  (rl995) 
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14 Standard  Practice  for  Assessment  of  Compatibility  ASTM  F  981-93 

of  Biomaterials  fOT  Surgical  Implants  widi  Reelect 

to  Effect  of  Materials  on  Muscle  and  Bone 
15 '  Standard  Practice  for  Subcutaneous  Screening  ASTMF1408-92 

Test  for  Implant  Materials 
16 Standard  Guide  for  Peribimance  of  Lifetime  ASTM  F  1439-92(rl996). 

Bioassay  for  the  Tumorigenic  Potential  of  Implant 

Materials 
17 Biological  Evahiation  for  Medical  Devices-Part  5:      .     ANSI/AAMI/ISO  10993-5  (1993) 

Tests  for  Cytotoxicity:  in  vitro  Mediods 
18 Biological  Evahiation  ofMedical  Devices-Part  6:  ANSVAAMI/ISO  10993-6(1995) 

Test  for  Local  Effects  After  Implairtation 
19.. Biological  Evahiation  ofMedical  Devices-Part  10:  ANSI/AAMI/ISO  10993-10  (1995) 

Tests  for  Irritation  and  Sensitization 
20 Biological  Evahiation  OfMedical  Devices-Part  10:  ANSI/AAMI/ISO  10993-10  (1995) 

Maximization  Sensitization  Test 
21 Biological  Evahiation  ofMedical  Devices-Part  11:  ISO  10993-11  (1993) 

Tests  for  Systemic  Toxicity 
22 Biological  Evahiation  OfMedical  Devices-Part  12:  ANSVAAMI/ISO  10993-12  (1996) 

Sample  Preparation  and  Reference  Materials 
23 Biological  Reactivity  Tests,  In  Vitro-Dircct  Contact  USP23 

Test  <87> 

24 Biological  Reactivity  Tests,  In  Vitro-Ehition  Test  <87>     USP23 

25 Biological  Reactivity  Tests,  In  Vivo,  CUssification  USP23 

of  Plastics  -  Intracutaneous  Test  <88> 
26 Biological  Reactivity  Tests,  In  Vivo,  Classification  USP23 

of  Plastics,  Sanqjle  Preparation  <88> 
27 Biological  Reactivity  Tests,  In  Vivo  -  Systemic  USP23 

Injection  Test  <88> 


55621 


Cardiovascular/Neurology 


1 Disposable  ECG  Electrodes 

2 ECG  Cables  and  Leadwires 

3 Intracranial  Pressure  Monitoring  Devices 

4 Electronic  OT  Automated  ^)hygmomaiiometers 

S Cardiovascular  Irq>laiUs  -  Vascular  Prosdieses 

(rev.  of  ANSUAAMI VP20-1986) 
6... Standard  Specification  for  Cast  Cobah-Chromhim- 

Molybdenum  Alloy  for  Surgical  Implant 

Applicatioos 
7 ^..       Standard  Specification  for  Wrought  Cobah- 

20  Cliromium-15  Tungsten-lO  Nickel  ADoy 

for  Surgical  Implant  Applications 
g Standard  Specification  for  Wrought  Titanium-6 

Ahitnirnima  V«n«/tiiifn  Allfty  fnr  gjmgical  implant 

Apphcatiaas 
9 Standard  Specification  for  Wrou^  18 

Chromium- 14  Nickel-2.5  Molybdenum  Stainless 

Steel  Bar  and  Wire  for  Surgital  Imphmts 
10 Standard  Specification  for  Unalloyed  Tantahim 

Ux  Surgical  Implant  Applications 


AAMIEC12-1991 
AAMIECS3-1995 
AAMINS28 
AAMI  SPlO-1992 
AAMI VP  20-1994 

ASTM  F  75-92 


ASTMF90-96 


ASIMF  136-96 


ASTM  F  138-97 


AS1MF560-92 
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11 Standard  Specifkatxm  for  Wrou^ColMh-3S 

Nickel-20  Chromhiin-lO  Mdybdenum  Alloy  for 

Siugical  Implant  Applications 
12 Standard  ^)ecificatiQn  for  CobaltOS  Nickel-20 

Chnmiiuin-lO  Molybdenum  Alloy  Forgings  for 

Surgical  Implant  Applications  [UNS  R3003S] 
13 Standard  ^)ecification  for  Wrought  Cobah- 

dromium-Nickel-Motybdenum-Iron  Alloy  for 

Surgical  ^;>plications 
14 Recommended  Practice  for  Selectioa  of  Blood 

for  In  Vitro  Hemolytic  Evaluation  of  Blood  Punq>s 
IS Recommended  Practice  for  Assessment  of 

Hemolysis  in  Continuous  Flow  Blood  Pumps 
16 Medical  Electrical  Equipment-Part  2:  Particular 

Requirements  for  the  Safety  of  Nerve  and  Muscle 

Stimulators 
17 Medical  Electrical  Equqiment,  Part  2:  Particular 

Requirements  for  die  Safety  of  Electrocardiognq>hs 
18 Medical  Electrical  Equipment,  Part  2:  Particular 

Requirements  for  the  Safety  of  Electrocardiographic 

Monitoring  Equqiment 
19 Medical  Electrical  Equipment.  Part  2:  Particular 

Requirements  for  the  Safety  of  Automatic  C^ycling 

Indirect  Bkwd  Pressure  Monitoring  Equipment 
20 Medical  Electrical  Equipment.  Part  2:  Particubr 

Requirements  for  die  Safety  of  External  Cardiac 

Pacemakers  with  Internal  Power  Source 


AS1MFS62-9S 

ASTMF  961-96 

ASTM  F  1058-91 

ASTM  F  1830 
ASIMF1841 
mC  60601-2-10  (1987) 

lEC  60601-2-25(1993) 
mC  60601-2-27  (1994) 

mC  60601-2-30  (1995) 

lEC  60601-2-31  (1994) 


Dent8l/£NT 


1 Standard  Specifications  for  Unalloyed  Titanium 

for  Surgical  Implant  Applications 
2 Standard  Specification  for  Cast  Cobah-Chromium- 

Molybdenum  Alloy  for  Surgical  Implant 

Applications 
3 Standard  ^lecification  for  Wrought  Cobah-20 

Chromium- 1 5  Ttmgslen- 10  Nickel  ADoy  for 

Surgical  Implant  Applications  (UNS  R30605) 
4 Standard  Specification  for  Wrought  Titanium-6 

Aluminum-4  Vanadium  ELI  (Extra  Low  Interstitial) 

Alloy  (R56401)  for  Surgical  Implant  ^)plications 
S Standard  Specification  for  Stainless  Steel  Bar  and 

Wire  for  Surgical  Implants  (^)ecial  Oiality) 

6 Standard  ^wcification  for  Wrought- 18 

I  Chromium- 14  Nickel-2.5  Molybdenum  Stainless 

Sheet  and  Slrq>  for  Surgical  Iinplants  (UNS  S3 1673) 


ASTM  F67-95 
ASTMF75-92 

ASTMF90-96 

ASIMF136-96 

ASTMF138-92 
ASTMF139-96 
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7 Standard  Specification  for  Wrought  Cobalt-3S  ASTMF562-95 

Nickel-20  Chnxnium- 10  Molybdenum  Alloy  for 

Surgical  Implant  Applicatiotts 
g Standard  Specification  for  Titanium-6  Aluminum-4  ASTMF620-% 

Vanadium  ELI  Alloy  Forgings  fw  Surgical  Implants 

(UNSR56401) 

9..,. Standard  Spedficatira  for  Stainless  Steel  Forgings  ASTMF621-92 

for  Surgical  Implants 
10 Standard  Specification  for  Wrought  Cobalt-35  ASTMF688-95 

Nickel-20  Chromium-10  Molybdenum  Alloy  Plate, 

Sheet,  and  Foil  for  Surgical  Inq>lantSu 
11 Standard  Specification  f(K  18  Chromium-12.5  ASTMF745-95 

Nickel-2.5  Molybdenum  Stainless  Steel  for  Cast 

and  Sohition-Aimealed  Surgical  Implant  ^)plications 
12 Standard  ^lecification  for  Cobah-28Chromium-6  ASTMF799-96 

Molybdenum  Alloy  Forgings  for  Surgical  Implants 

(UNSR31537) 
13 Standard  Specification  for  Cobah-Nickel-  ASTMF%l-96 

Chromium-Molybdenum  Alloy  Forgings  for 

Surgical  Inq>lant  Applications 
14 Standard  Specification  for  Beta-Tricalcium  ASTM  F1088-87  (R1992) 

Phosphate  for  Surgical  Imphmtatian 
15 Standard  Specification  for  Wrought  Cobah-20  ASTM  F1091-91  (R1996) 

Chromium- 1 5  Tungsten-20  Nickel  Alloy  Surgical 

Fixation  Wire  (UNS  R30605) 
16„ Standard  Specification  fw  Titanium-6  AIuminuni-4  ASTMF1108-97 

Vanadium  Alloy  Castings  for  Surgical  Implants 

(UNSR56406) 
17 Standard  Specification  fix  Craopositioo  of  Ceramic  ASTM  Fl  185-88  (R1993) 

Hydroxybqwtite  fw  Surgical  Implants 
Ig Standard  Specification  for  Wrought  Titanium-6  ASTMF1295-97 

Ahmunum-7  Niobium  Alloy  for  Surgical  Implant 

Applications 
19 Standard  Specification  for  Wrought  Nitrogen  ASTM  Fl  3 14-95 

Strengdiened-22  Chromium- 12.5  Nickel-5 

Manganese-2.5  Molybdenum  Stainless  Steel  Bar 

and  Wire  for  Surgical  Imphnts 
20 Standard  ^)ecificati<m  for  UnaDoyed  Titanium  Wire         ASTMF1341-92 

for  Surgical  Implant  Applications 
21 Standard  Specification  for  Wrought-1 8  ASTMF1350-96 

Chromium- 14  Nickel-2.5  Molybdenum  Stainless 

Steel  Surgical  Fixation  Wire  (UNS  S3 1673) 
22 Standard  Specification  for  Cobah-Chromium-  ASTMF1377-92 

Molybdenum  Powder  for  Coating  of  Ordiopaedic 

Implants 
23 Standard  Specification  for  Wrought  TI-6AI-4V  ASTMF1472-93 

Alloy  for  Surgical  Inq>lant  Applications 
24 Standard  ^>ecificati<ni  for  Wrought  Cobah-28  ASTM  Fl 537-94 

ChnHmutn-6-Molybdenum  Alloy  for  Surgical 

Inq)lants 
25. Standard  Specification  for  Titanium  and  ASTMF1580-95 

Titanitnn-6%  Aluininum-4%  Vanadium  Alloy 

Powders  for  Coatfaigs  of  Surgical  Inq>lants 
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26 Standard  Specification  for  Wrought  Nitrogen 

Strengthened-21  Chromium- lONickel-3 

Manganese-2.S  Molybdenum  Stainless  Steel  Bar 

for  Surgical  Implants 
27 Standard  Specification  fior  Calcium  Phosphate 

Coatings  for  Implantable  Materials 
28 Standard  Specification  fOT  Wrought  Titanium- 13 

Niobium- 1 3  Zirconium  Alloy  for  Surgical  Implant 

Applicatioas 
29 Medical  Electrical  Equqnnent  -  Part  2:  Particular 

Requirements  for  the  Safety  of  Endoscopic 

30 Implants  fix^  Surgery -Metallic  Materials -Parti: 

Wrought  Stainless  Steel 
31 Implants  fOT  Surgery  -  Metallic  Materials  -  Part  2: 

Unalloyed  Titanium 
32 Implants  for  Surgery  -  Metallic  Materials  -  Part  3: 

Wrought  Titanium  6-Aluminnm  4- Vanadium  Alloy 
33 Inq>lants  for  Surgery  -  Metallic  Materials  -  Part  4: 

Cobah-Chromium-Molybdeiumi  Casting  Alloy 
34 Implants  for  Surgery  -  Metallic  Materials  -  Part  S: 

Wrought  Cobah-Chromium-Tungsten-Nickel  Alloy 
33 Implants  for  Surgery  -  Metallic  Materials  -  Part  6: 

Wrought  Cobah-Nickel-Chromium-Molybdenum 

Alloy 
36 Implants  for  Surgery  -  Metallic  Materials  -  Part  9: 

Wrought  High  Nitrogen  Stainless  Steel  First  Edition 
37 Implants  for  Surgery  -  Metallic  Materials  -  Part  10: 

Wrought  Titanium  S-Ahmmmm  2.S-Iron 
38 Inq>lants  for  Surgery -Metallic  Materials -Part  11: 

Wrought  Titanium  6-Aluminum  7-Niobium  AUoy 
39 Imfdanti  for  Surgery -Metallic  Materials -Part  12: 

Wrought  Cobah-Chromium-Molybdenum  Alloy 


ASTMF1586-95 

ASTMF1609-9S 
ASTMF1713-% 

mC  60601-2-18(1996) 

180  5832-1:1997 
180  5832-2:1993 
180  5832-3:1996 
180  5832-4:1996 
180  5832-5:1993 
180  5832-6:1997 

ISO  5832-9:1992 
180  5832-10:1996 
180  5832-11:1994 
180  5832-12:1996 


General  Plastic  Surgery/General  Hoq)ital 


1 For  Blood  Transfusion  Micro-Fiher 

2 Standard  Specification  for  Electronic  Thermo- 
meters for  Intermittent  Determinations  of 
Patient  Temperature 

3 Standard  Specification  for  Implantable  Polytetra- 

fhioroedikne  (PTFE)  Polymer  Fabricated  in 
Sheet,  Tube,  and  Rod  Shq)es 

4 Standard  Specification  for  Elastomer  Facial 

Implants 

5 Staixbrd  Performance  and  Safety  Specification 

for  Cryosurgical  Medical  Instrumentation 

6 Standard  Specification  for  Soft  Tissue  Expanders 

7 Medical  Electrical  Equqmient  -  Part  2:  Particular 

Requirementi  for  Safety  of  Baby  Incubators, 
Amend.  No.  1 


AAMIBF7-1989 
(revising  BF7-1982) 
ASTM  Ell  12-86 (rl991) 


ASTM  F754-88 


ASTMF881-94 

ASTM  F882-96a 

ASTM  F1441-92 

lEC  60601-2-19  (1990-12) 

(rl996-10) 
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8 Medical  Electrical  Equipment  -  Part  2:  Particular 

Requirements  for  die  Safety  of  Tranqwrt  Incubators, 

Amend.  No.  1  (1996-10) 
9 Medical  Electrical  Equipment  -  Part  2:  Particuhr 

Requirements  fw  Safety  of  Infant  Radiant  Warmers, 

Amend.  No.  1  (1996-10) 
10 Medical  Electrical  Equipment  -  Part  2:  Particular 

Requirements  for  the  Safety  of  Electrically  Operated 

Hospital  Beds 
11 Conical  Fittings  widi  a  6%  (hier)  Taper  for  Syringes, 

Needles  and  Certain  Odier  Medical  Equqnnent  - 

Parti:  General  Requirements 
12 Conical  Fittings  with  a  6%  (hier)  Taper  for  Syringes, 

Needles  and  Certain  Odier  Medical  Equipment  - 

Part  2:  Lock  Fittings 
13 Reusable  All-glass  or  Metal-and-glass  Syringes  for 

Medical  Use  -  Part  1 :  Dimensions 
14 Reusable-glass  or  Metal-and-glass  Syringes  for 

Medical  Use  -  Part  2:  Design,  Performance 

Requirements  and  Tests 

15 Sterile  Hypodermic  Needles  for  Single  Use 

16 Sterile  Hypodermic  Syringes  for  Single  Use  - 

Part  1 :  Syringes  for  Manual  Use 
17.. Infiision  Equq)ment  for  Medical  Use  -  Part  4: 

Infusion  Sets  for  Single  Use 
18 Sterile  Single-Use  Syringes,  with  or  witfiout 

Needle,  for  Insulin 
19 Transfusion  Equipment  for  Medical  Use  -  Part  4: 

Transfiision  Sets  for  Single  Use 
20 Sterile  -  Single-Use  Intravascular  CaAeters 

"Parti:  General  Requirements 
21 Sterile  Single-Use  Intravascular  Cadieter 

Part  3:  Central  Venous  Catheter 

22 Abs(Hbable  Surgical  Sutures 

23 Nonabsorbable  Surgical  Sutures 

24 Sutures- Diameter  <861> 

25 Sutures  Needle  Attachment  <871> 

26 Tensile  Streng4<881> 

27 Sterile  Sodium  Chloride  for  Irrigation 

28 Sterile  Water  for  Iiyection 


lEC  60601-2-20  (1990-12) 


mC  60601-2-21(1994-02) 


mC  60601-2-38(1996) 


ISO  594/1 

(First  edition  1986-06-15) 

ISO  594/2 

(first  edition  1991-05-01) 

ISO  595/1 

(first  edition  1986-12-15) 

ISO  595/2 

(first  edition  1987-12-15) 

180  7864:1993 
180  7886-1:1993 

ISO  8536-4 

(first  editicni  1987-11-01) 

180  8537:1991 

ISO  1135-4 

(first  edition  1987-12-01) 

ISO  10555-1 

ISO  10555-3 

USP21 

USP21 

USP21 

USP21 

USP21 

USP23<11> 

USP23<11> 


In  Vitro  Devices 


12 Definitions  of  Quantities  and  Conventions  Related 

to  Blood  pH  and  Gas  Aiulysis;  Approved  Standard 
13 Performance  Characteristics  for  Devices  Measuring 

P02  and  PC02  in  Blood  Sanq>les;  ^>proved 

Standard 
14 Internal  Quality  Control  Testing;  Princq>les  and 

Definitions;  Approved  Gmdeline 


NCCLSC12.A(1994) 
NCCLSC21-A(1992) 

NCCLSC24-A(1991) 
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IS Fractioiul  Oxyhemoglobin,  Oxygen  Content  and 

Saturation,  and  Related  Quantities  in  Blood: 

Terminology.  Measurement,  and  Reporting; 

Approved  Guideline 
16 Blood  Gas  Preanalytical  Considerations:  Specimen 

Collection,  Calibration,  and  Controls;  Approved 

Guideline 
17 Standardization  of  Sodium  and  Potassium  Ion- 
selective  Electrode  Systems  to  die  Flame 

Photometric  Reference  Method;  Approved 

Standard 

18 Ancillary  (Bedside)  Blood  Ghicose  Testing 

19 Ionized  Calcium  Determinations:  PrecoUection 

Variables,  Specimen  Choice,  Collection, 

and  Handling;  Approved  Guideline 
20 Sweat  Testing;  San^le  Collection  and  Quantitative 

Analysis;  Approved  Guideline 
21 Erytlttocyte  Protoporphyrin  Testing;  Approved 

GuideUne 
22 Fine-Needle  Aspiration  Biopsy  (FNAB) 

Techniques;  Approved  Guideline 
23 Evacuated  Tubes  and  Additives  for  Blood  Specimen 

Collection  -  Fourth  Edition;  Approved  Standard 
24 Procedure  for  Determining  Packed  Cell  Volume  by 

die  Microhematocrit  Me^od  -  Second  Edition; 

Approved  Standard 
23 Detection  of  Abnormal  Hemoglobin  Using  Cellulose 

Acetate  Electrophoresis  -  Second  Edition;  Approved 

Standard 
26 Chromatographic  (Microcohmm)  Determination 

of  Hemoglobin  A2;  Approved  Standard 
27 SohibiUty  Test  to  Confirm  die  Presence  of  Sickling 

Hemoglobins  -  Second  Edition;  Approved 

Standard 
28 Percutaneous  Collections  of  Arterial  Blood  for 

Laboiatoiy  Analysis  -  Second  Edition;  Approved 

Standard 
29 Devices  for  Collection  of  Skin  Puncture  Blood 

Specimens  -  Second  Edition;  Approved  Guideline 
30 Reference  and  Selected  Procedures  for  die 

Quantitative  Determination  of  Hemoglobin  in 

Blood  -  Second  Edition;  Approved  Standard 
31 Reference  Leukocyte  Differential  Count 

(Proportional)  and  Evaluation  of  Instnimental 

Methods;  Approved  Standard 
32 Perfmmance  Goals  for  die  Internal  Quality  Control 

of  Multichannel  Hematology  Analyzers;  Approved 

Standard 
33 Procedure  for  die  Determination  of  Fibrinogen 

in  Plasma;  Approved  Guideline 
34..... Methods  for  Reticulocyte  Counting  (Flow 

Cytometry  and  Supravital  Dyes);  Approved 

Guideline 


NCCLS  C25-A  (1997) 

NCCLS  C27-A  (1993) 
NCCLS  C29-A  (1995) 


NCCLS  C30.A 
NCCLS  C31-A  (1995) 


NCCLS  C34-A  (1994) 
NCCLS  C42-A  (1996) 
NCCLS  GP20-A  (1996) 
NCCLS  HI-A4  (1996) 
NCCLS  H7-A2  (1993) 

NCCLS  H8-A2  (1994) 

NCCLS  H9-A  (1989) 
NCCLS  H10-A2  (1995) 

NCCLS  HI  1-A2  (1992) 

NCCLS  H14-A2  (1990) 
NCCLS  H15-A2  (1994) 

NCCLS  H20-A  (1992) 

NCCLS  H26-A  (1996) 

NCCLS  H30-A  (1994) 
NCCLS  H44-A  (1997) 
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35 One-Stage  Prodirombin  Time  (PT)  Test  and 

Activated  Partial  Thromboplastin  Time  (APTT) 
Test;  Approved  Guideline 

36 Quality  Assurance  for  die  Indirect  Immuno- 
fluorescence Test  for  Autoantibodies  to  Nuclear 
Antigen  (IF-ANA);  Approved  Giiideline 

37 Detection  and  Quantitation  of  Rubella  IgG 

Antibody:  Evaluation  and  Performance  Criteria 
for  Multiple  Component  Test  Products,  Specimen 
Handling,  and  Use  of  Test  Products  in  the  Clinical 
Laboratory;  Approved  Guideline 

38 Choriogonadotropin  Testing:  Ncmienclature, 

Reference  Preparations,  Assay  Perfoimance, 
and  Clinical  Application;  Approved  Guideline 

39 Assessing  die  Quality  of  Systems  fwA^iha- 

Fetc^rotein  (AFP)  Assays  Used  in  Prenatal 
Screening  and  Diagnosis  of  Neural  Tube  Defects; 
Approved  Guideline 

40 Specifications  for  Immunological  Testing  for 

Infectious  Diseases;  Approved  GuideUne 

41 Primary  Reference  Preparations  Used  to  Standardize 

Calibration  of  Immunochemical  Assays  for  Serum 
Prostate  Specific  Antigen  (PSA);  Approved 
Guideline 

42 Evaluation  Mediods  and  Analytical  Performance 

Characteristics  of  Immunological  Assays  fot  Human 
Immunoglobulin  E  (IgE)  Antibodies  of  Defined 
Allergen  Specificities;  Approved  Guideline 

43 Blood  Collection  on  Filter  Pqier  for  Neonatal 

Screening  Programs;  ^iproved  Standard  - 
Third  Edition 

44 Mediods  fw  Dihition  Antimicrobial  Susceptibility 

Tests  for  Bacteria  Tests  for  Bacteria  that  Grow 
Aerobically  -  Fourth  Edition;  ApfHOved  Standard 

45 Mediods  for  Antimicrobial  Susceptibility  Testing 

of  Anaerobic  Bacteria;  Approved  Standard  - 
Fourdi  Edition 

46 Reference  Mediod  for  Brodi  Dihition  Antifungal 

Susceptibility  Testing  of  Yeasts;  Approved 
Standard 

47 Immunogk>bulin  and  T-CellRecqMor  Gene 

Rearrangement  Assays;  Approved  Guideline 

48 Blood  Alcohol  Testing  in  the  Clinical  Laboratory 


NCCLS  H47-A  (1996) 
NCCLS  I/LA2-A  (1996) 
NCCLS  I/LA6-A  (1997) 


NCCLS  I/LAIO-A  (1996) 
NCCLS  I/LA17-A  (1997) 

NCCLS  I/LA18-A  (1994) 
NCCLS  I/LA19-A  (1997) 

NCCLS  I/LA20-A  (1997) 

NCCLS  LA4-A3  (1997) 

NCCLS  M7-A4  (1997) 

NCCLS  Ml  1.A4  (1997) 

NCCLS  M27-A  (1997) 

NCCLS  (MM2-A)  (1995) 
NCCLS  T/DM6-A  (1997) 


OB-GYN/Gastroenterology 


Medical  Electrical  Equipment  -  Part  2:  Particular 

Requirements  for  the  Safety  of  Haemodtalysis 

Equqnnent 

Medical  Electrical  Equqmient  -  Part  2:  Particular 

Requirements  for  the  Safety  of  Endoscopic 

Equqnnent 


lEC  60601-2-16  (1998) 
KC  60601-2-18  (1996) 
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6 Medical  Electrical  Eqiiqmient  -  Put  2:  Particular 

Requirements  for  die  Safety  of  Equipment  for 

Extracoporeally  Induced  Lidiotripsy 
7 Ultrasonics  -  Pressure  Pulse  Lidiotrq>lerB - 

Characteristics  of  Fields 

8 Rubber  Condoms  Part  1 :  Requirements 

9 Rubber  Condoms  Part  2:  Determination  of  Length 

10 Rubber  Qmdoms  Part  3:  Determination  of  Width 

11 Rubber  Condoms  Part  5:  Testing  for  Holes  -  Water 

Leak  Test 
12 Rubber  Condoms  Part  6:  Determination  of  Bursting 

Volume  and  Pressure 

13 Rubber  Condoms  Part  7:  Oven  Conditioning 

14 Rubber  Condoms  Part  9:  Determination  of  Tensile 

Properties 
IS Standard  Specifications  for  Rubber  Omtraceptives 

(Male  Condoms) 


lEC  60601-2-36  (1997) 


lEC  61846  (1998) 


ISO  4074-1 
ISO  4074-2 
ISO  4074-3 
ISO  4074-5 


1996(E) 
1994(E) 
1994(E) 
1996(E) 


ISO  4074-6: 1996(E) 

ISO  4074-7: 1996(E) 
ISO  4074-9: 1996(E) 

ASTMD  3492-96 


Ophthalmic 


13. 


Optics  and  Optical  Instruments-Ophdiahnic 
Instnunents-Direct  Ophthalmoscopes 


ISO  10942 


Radiology 


33 Medical  Electrical  Equipment  -  Part  2:  Particular 

Requirements  for  Medical  Electron  Accelerators 

in  the  Range  1  MeV  to  SO  MeV. 
34 Medical  Electrical  Equipment  -  Part  2: 

Particular  Requirements  for  the  Safety  of  High- 

vohage  Generators  of  Diagnostic  X-ray 

Generators 
35 Medical  Electrical  Equqnnent  -  Part  2:  Particular 

Requirements  for  die  Safety  of  Therapeutic  X-ray 

Equipment  Operating  in  die  Range  10  kV  to  1  MV, 

Amend.  No.  1  (1997-08) 
36 Medical  Electrical  Equipment  -  Part  2:  Particular 

Requirements  for  die  Safety  of  Patient  Contact 

Dosimeters  used  in  Radiotherqyy  widi  Electrically 

Connected  Radiation  Detectors 
37 Medical  Electrical  Equipment  -  Part  2:  Particular 

Requirements  for  die  Safety  of  Gamnu  Beam 

Therapy  Equipment 
38 Medical  Electrical  Equtpment  -  Part  2:  Particular 

Requirements  for  die  Safety  of  Cqiacitor  Discharge 

X-ray  Generaton 
39 Medical  Electrical  Equipment  -  Part  2:  Particular 

Requirements  for  die  Safety  of  Remote-ControUed 

Automatically-Driven  Gamma-ray  Afterloading 

Equqjment,  Amend.  No.  1  (1996) 


lEC  60601-2-1  (1998) 
lEC  60601-2-7  (1998) 

lEC  60601-2-8  (1987-04) 

lEC  60601-2-9  (1998) 

EC  60601-2-1 1(1997) 
mC  60601-2-15  (1988) 
KC  60601-2-17  (1989) 
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40 Medical  Electrical  Equipment  -  Pait  2:  Particular 

Requirements  for  die  Safety  of  X-ray  Source 

Assemblies  and  X-ny  Tiibe  Assemblies  for  Medical 

Diagnosis 
41 Medical  Electrical  Equijnnent  -  Part  2:  Particular 

Requirements  for  die  Safety  of  Radiodierapy 

Simulators,  Amend.  No.  1  (1996) 
42 Medical  Electrical  Equqmient- Part  2:  Particular 

Requirements  for  die  Safety  of  Associated 

Equ^xment  of  X-ray  Equqmmt 
43. Medical  Electrical  Equ^Mnent  -  Part  2:  Particular 

Requirements  for  die  Safety  of  M^netic  Resonance 

Equipment  for  Medical  Diagnosis 


lEC  60601-2-28  (1993) 

lEC  60601-2-29  (1993) 
lEC  60601-2-32  (1994) 
lEC  60601-2-33  (1995) 


Software 


1 Information  Technology-Software  Life  Cycle 

Processes 


ISO/IEC  12207:1995 


Sterility 


1 Official  Mediod  955.14,  Testing  Disinfectants 

gainst  Salmonella  choleraesuis,  Use-Dihitioa 

Mediod 
2 Official  Mediod  991.47,  Testing 

Disinfectants  Against  Salmonella  choleraesuis. 

Hard  Surface  Carrier  Test  Mediod 
3 Official  Mediod  991.48,  Testing 

Disinfectants  Against  Staphylococcus  aureus. 

Hard  Surface  Carrier  Test  Mediod 
4 Official  Metiiort  955.15,  Testing 

Disinfectants  Against  Staphylococcus  aureus, 

Use-Dihition  Mediod 
S Official  Mediod  991.49,  Testing 

Disinfectants  Against  Pseudomcmas  aeniginosa. 

Hard  Surface  Carrier  Test  Mediod 
6 Official  Mediod  964.02,  Testing 

Disinfectants  Against  Pseudomonas  aeruginosa, 

Use-Dihition  Mediod 
7 Official  Method  955.17,  Fungicidal  Activity 

of  Disinfectants  Using  Trichophyton 

mentagrophytes 
8 Official  Mediod  966.04,  Sporicidal  Activity 

of  Disinfectants 
9 Official  Mediod  965.12,  Tuberculocidal 

Activity  of  Disinfectants 

10 ..^JTHospital  Steam  Sterilizers 

11 Biological  Indicators  for  Saturated  Steam 

Sterilization  Processes  in  Health  Care  Facilities 
12 Biological  Indicators  for  Ediylene  Oxide 

Sterilization  Processes  in  Health  Care  Facilities 


AOAC  6.2.01:1995 

AOAC  62.02:1995, 

AOAC  62.03:1995 

AOAC  6.2.04:1995 

AOAC  62.05;  1995 

AOAC  62.06:1995 

AOAC  6.3.02:1995 

AOAC  63.05:1995 

AOAC  6.3.06:1995 

ANSUAAMI  ST8:1994 
ANSyAAMIST19:1994 

ANSI/AAMIST21:1994 
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13 Automatic,  General  Puipose  Ethylene  Oxide 

Sterilizers  and  Ethylene  Oxide  Sterilant  Sources 

Intended  for  Use  in  Health  Care  Facilities 
14 Guidelines  for  die  Selection  and  Use  of  Reusable 

Rigid  Sterilization  Container  Systems  for  Ethylene 

Oxide  Sterilization  and  Steam  Sterilization  in  HealA 

Care  Facilities 
15 Guideline  for  die  Use  of  EAylene  Oxide  and  Steam 

Biological  Indicators  in  Industrial  Sterilization  . 

Processes 
16 Safe  Handling  and  Biological  Contamination  of 

Medical  Devices  in  Healdi  Care  Facilities  and  in 

Nonclinical  Settings 

17 BIER/EO  Gas  Vessels 

18 BIER/Steam  Vessels 

19 Good  Ho^tal  Practice:  Steam  Sterilization  and 

Sterility  Assurance 

20 Dry  Heat  (Heated  Air)  Sterilizers    T 

21 Table-top  Steam  SteriUzen 

22 Sterilization  ofHealdi  Care  Products -Chemical 

Indicators  -  Part  1:  General  Requirements 
23 Biological  Evahuticni  of  Medical  Devices - 

Part?:  Ediylene  Oxide  Sterilization  Residuals 
24 Sterilization  of  Health  Care  Products - 

Requirements  for  Validation  and  Routine  Control  - 

Industrial  Moist  Heat  Sterilization 
2S y      Medical  Devices  •  Validation  and  Routine  Control 

of  Ediylene  Oxide  Sterilization 
26 Sterilization  of  Healdi  Care  Products - 

Requirements  for  Validation  and  Routine  Control  - 

Radiation  Sterilization 
27 Packaging  for  Terminally  Sterilized  Medical 

Devices 
28 Sterilization  of  Medical  Devices -Microbiological 

Methods  -  Part  1 :  Estimation  of  the  Population  of 

Microorganisms  on  Product 
29 Biological  Indicator  for  Dry-Heat  Sterilization, 

Vtpet  Strip 
30 Biological  Indicator  for  Ethylene  Oxide 

Sterilization,  Paper  Strip 
31... Biological  Indicator  for  Steam  Sterilization, 

Paper  Strip 

32 Microbial  Limits  Test  <61> 

33 Microbiological  Tests,  Sterility  Tests  <71> 

34 Biological  Tests  and  Assays,  Bacterial 

Endotoxin  Test  (LAL)  <85> 

35 Pyrogen  Test  (USP  Rabbit  Test)  <1 5 1> 

36 Sterilization  and  Sterility  Assurance  of  Ccm^endial 

Articles  <1211> 


ANSyAAMIST24:1992 


ANSI/AAMIST33:1996 


ANSyAAMIST34:1991 


ANSyAAMI  ST35:1996 


ANSI/AAMIST44:1992 
ANSyAAMIST45:1992 
ANSyAAMIST46:1993 


ANSyAAMI  ST50 
ANSUAAMI ST5S 
ANSUAAMI  ST60 


1995 
1997 
1996 


ANSI/AAMI/ISO  10993-7:1995 
ANSI/AAMI/ISO  11134:1993 

ANSI/AAMI/ISO  11135:1994 
ANSUAAMI/ISO  1 1 137:1994 

ANSI/AAMI/ISO  11607:1997 
ANSI/AAMI/ISO  11737-1:1995 

USP  23:1995 

USP  23:1995 

USP  23:1995 

USP  23:1995 
USP  23:1995 
USP  23:1995 

USP  23:1995 
USP  23:1995 


|FR  Doc.  9S-27738  Filed  tO-15-98:  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Care  Rnancing  Administration 
[Form  *  HCFA-R-0264-a,b,c,d,e] 

Emergency  Clearance:  Public 
Information  Collection  Requirements 
Submitted  to  the  Office  of  Management 
and  Budget  (0MB) 

In  compliance  with  the  requirement 
of  section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995.  the 
Health  Care  Financing  Administration 
(HCFA),  Department  of  Health  and 
Human  Services  (DHHS),  is  publishing 
the  following  summary  of  proposed 
collections  for  public  comment. 
Interested  persons  are  invited  to  send 
comments  regarding  this  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including  any 
of  the  following  subjects:  (1)  The 
necessity  and  utility  of  the  jproposed 
information  collection  for  the  proper 
performance  of  the  agency's  functions; 
(2)  the  accuracy  of  the  estimated 
burden;  (3)  ways  to  enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected;  and  (4)  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology  to 
minimize  the  information  collection 
burden. 

We  are,  however,  requesting  an 
emergency  review  of  the  information 
collections  referenced  below.  In 
compliance  with  the  requirement  of 
section  3506(c)(2)(A)  of  the  Paperwork 
Reduction  Act  of  1995,  we  have 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  the  following 
requirements  for  emergency  review.  We 
are  requesting  an  emergency  review 
because  the  collection  of  this 
information  is  needed  prior  to  the 
expiration  of  the  normal  time  limits 
under  OMB's  regulations  at  5  CFR.  Part 
1320.  The  Agency  cannot  reasonably 
comply  with  the  normal  clearance 
procedures  because  of  a  statutory 
deadline  imposed  by  section  1853(a)(3) 
of  the  Balanced  Budget  Act  of  1997. 
Without  this  information,  HCFA  would 
not  be  able  to  properly  implement  the 
requirements  set  forth  in  the  statute. 

HCFA  is  requesting  OMB  review  and 
approval  of  this  collection  within  eleven 
working  days,  with  a  180-day  approval 
period.  Written  comments  and 
recommendations  will  be  accepted  from 
the  public  if  received  by  the  individual 
designated  below  within  ten  working 
days.  During  this  180-day  period,  we 
will  publish  a  separate  Federal  Register 
notice  announcing  the  initiation  of  an 
extensive  60-day  agency  review  and 
public  comment  period  on  these 


requirements.  We  will  submit  the 
requirements  for  OMB  review  and  an 
extension  of  this  emergency  approval. 

Type  of  Information  Collection 
Request:  New  collection: 

Title  of  Information  Collection: 
Collection  of  DMEPOS  Supplier  Data  in 
Support  of  the  Medicare  DMEPOS 
Competitive  Bidding  Demonstration 
using  form  (HCFA-R-0264)  and 
Supporting  Statute  Section  4319  of  the 
Balanced  Budget  Act  of  1997; 

Form  No.:  HCFA-R-0264; 

Use:  Section  4319  of  the  Balanced 
Budget  Act  (BBA)  mandates  HCFA  to 
implement  demonstration  projects 
under  which  competitive  acquisition 
areas  are  established  for  contract  award 
purposes  for  the  furnishing  of  Part  B 
items  and  services,  except  for 
physician's  services.  The  first  of  these 
demonstration  projects  implements 
competitive  bidding  of  categories  of 
durable  medical  equipment,  prosthetics, 
orthotics,  and  supplies  (DMEPOS). 
Under  the  law,  suppliers  can  receive 
payments  from  Medicare  for  items  and 
services  covered  by  the  demonstration 
only  if  their  bids  are  competitive  in 
terms  of  quality  and  price.  Each 
demonstration  project  may  be 
conducted  in  up  to  three  metropolitan 
areas  for  a  three  year  period.  Authority 
for  the  demonstralion  expires  on 
December  31,  2002.  The  schedule  for 
the  demonstration  anticipates  about  a 
six  month  period  requireid  between 
mailing  the  bidding  forms  to  potential 
bidders  and  the  start  of  payments  for 
DMEPOS  under  the  demonstration. 
HCFA  intends  to  operate  the 
demonstration  in  two  rounds,  the  first  of 
two  years,  and  the  second  of  one  year. 
HCFA  has  announced  that  it  intends  to 
operate  its  first  demonstration  in  Folk 
County,  Florida,  which  is  the  Lakeland- 
Winter  Haven  Metropolitan  Area. 

There  are  five  forms  that  are  required 
for  the  demonstration.  The  first,  HCFA- 
R-0264A,  will  be  filled  out  by  suppliers 
to  describe  the  attributes  of  their 
organization,  including  quality  of 
services  and  financial  data.  Form 
HCFA-R-0264B  will  be  filled  out  by 
suppliers  for  each  of  the  categories  of 
DMEPOS  for  which  they  bid,  and 
includes  information  about  their  supply 
of  that  category  of  equipment  or 
supplies,  and  the  prices  that  they  bid  for 
each  item  in  that  category.  Form  HCFA- 
R-0264C  will  be  used  by  site  inspectors 
who  gather  information  at  the  facilities 
of  bidders.  Form  HCFA-R-0264D  is 
used  to  gather  data  by  telephone  from 
referral  sources  of  business  for  the 
bidding  suppliers,  and  form  HCFA-R- 
0264E  is  usckI  to  gather  data  by 
telephone  from  banks  and  other 


financial  institutions  for  financial  and 
business  references. 

The  competitive  bidding 
demonstration  for  DMEPOS  has  the 
following  objectives: 

•  Test  the  policies  and 
implementation  methods  of  competitive 
bidding  to  determine  whether  or  not  it 
should  be  expanded  as  a  Medicare 
Program. 

•  Reduce  the  price  that  Medicare 
pays  for  medical  equipment  and 
supplies. 

•  Limit  beneficiary  out-of-pocket 
expenditures  for  copayments. 

•  Improve  beneficiary  access  to  high 
quality  medical  equipment  and 
supplies. 

•  Prevent  business  transactions  with 
suppliers  who  engage  in  fraudulent 
practices. 

HCFA  plans  to  mail  the  bidding 
package,  including  the  referenced  forms 
A  and  B,  to  potential  bidders  at  the  first 
demonstration  sites  in  Polk  County, 
Florida  on  November  16. 1998.  and  to 
request  bidder  submissions  by 
December  16.  1998.  The  remaining 
forms  C,  D  and  E  will  be  used  for 
inspections  and  reference  checking  in 
the  three  months  following  the  bid 
submissions.  These  forms  will  be  used 
by  HCFA  or  its  agents  to  gather 
information  regarding  bidders  who  have 
made  financially  attractive  bids  and  are 
being  evaluated  for  quality,  financial 
stability,  and  other  attributes  for 
consideration  as  demonstration 
suppliers. 

Frequency:  Two  times  at  each 
demonstration  site; 

Affected  Public:  Business  or  other  for- 
profit,  and  not-for-profit  institutions; 

Number  of  Respondents:  2,040: 
Total  Annual  Responses:  2.040; 
Total  Annual  Hours:  25.260. 

To  obtain  copies  of  the  supporting 
statement  and  any  related  forms  for  the 
proposed  paperwork  collections 
referenced  above,  access  HCFA's  Web 
Site  address  at  http://www.hcfa.gov/ 
regs/prdact95.htm.  OR  E-mail  your 
request,  including  your  address,  phone 
number,  and  HCFA  form  numbeiiis) 
referenced  above,  to 
Paperwork®hcfa.gov,  or  call  the  Re{X>rts 
Clearance  Office  on  (410)  786-1326. 

Interested  persons  are  invited  to  send 
comments  regarding  the  burden  or  any 
other  aspect  of  these  collections  of 
information  requirements.  However,  as 
noted  above,  comments  on  these 
information  collection  and 
recordkeeping  requirements  must  be 
maUed  and/or  faxed  to  the  designee 
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referenced  below,  within  ten  working 

days: 

Health  Care  Financing  Administration. 

Office  of  Information  Services. 

Security  and  Standards  Group, 

Division  of  HCFA  Enterprise  Standards, 

Attn:  Dawn  Willinghan, 

Room:  N2-14-26. 

7500  Security  Boulevard, 

Baltimore,  Maryland  21244-1850 

or 
OfTice  of  Information  and  Regulatory 

Affairs, 
OfTice  of  Management  and  Budget. 

Room  10235, 
New  Executive  Office  Building. 

Washington,  DC  20503, 
Fax  Number:  (202)  395-«974  or  (202) 

395-5167, 
Attn:  Allison  Herron  Eydt,  HCFA  Desk 

Officer 

Dated:  October  7, 1998. 
Ifohn  P.  Burke  m. 

HCFA  Reports  Cleamnce  Officer,  HCFA. 
Office  of  Information  Services,  Security  and 
Standards  Group,  Division  of  HCFA 
Enterprise  Standards. 
[FR  Doc.  98-27850  Filed  10-1 S-98:  8:45  am) 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Instltutaa  of  Haalth 

National  InaUtuta  of  Child  Haalth  and 
Human  Davalopmant;  Availability  of  a 
f>anal  of  HIV-1  Subtypaa  for 
Commarciai  Production  and 
Diatribution 

AOENCY:  National  Institutes  of  Health, 
Public  Health  Service,  DHHS. 
action:  Notice. 


The  National  Institute  of 
Child  Health  and  Human  Development 
(NICHD),  National  Institutes  of  Health 
(NIH).  in  cooperation  with  the 
Department  of  Defense  (DoD)  and  the 
European  Network  for  Viral  Assessment, 
would  like  to  make  available  to  a 
qualified  recipient  a  panel  of  HTV-l 
subtypes  for  commercial  production. 
The  panel  will  consist  of  approximately 
10-12  virus  seed  stocks  representing 
clades  A,B,C.D,E,F,Gii,  and  O.  These 
isolates  are  an  invaluable  resource  to  the 
HIV-1  research  community  for 
development  of  assays  for  the  detection 
of  various  subtypes  of  HIV-1  and  for  use 
as  standards  in  quality  assuring  the 
performance  of  these  assays.  A  qualified 
manufacturer  must  demonstrate  a  well- 
established  history  in  the  acquisition, 
production  and  provision  of  quality 
assurance  reagents.  The  manufacturer 
must  be  willing  to  provide  the 


commercially  produced  reagents  at  cost 
to  non-profit  representatives  and  under 
specific  stipulations  which  will  be  set 
forth  in  a  Transfer  Agreement  with  the 
collaborating  groups.  These  materials 
will  be  transferred  to  the  qualified 
manufacturer  at  no  cost  other  than  the 
costs  associated  with  the  packaging  and 
shipping  of  the  materials  from  the 
current  repository.  A  panel  consisting  of 
representatives  from  the  collaborating 
groups  will  evaluate  the  proposals 
received.  It  is  anticipated  that  the 
collection  will  be  transferred  to  one  or 
more  manufacturers  but  NICHD  will  be 
under  no  obligation  to  make  this 
collection  available  in  this  manner. 
DATES:  Only  written  proposals  for 
acquisition  of  these  materials  which  are 
received  by  NICHD  on  or  before 
December  15, 1998  in  the  Federal 
Register  will  be  considered. 
AOORESSeS:  Requests  for  further 
information  about  these  materials  and 
applications  should  be  directed  to: 
Patricia  S.  Reichelderfer,  Ph.D..  Center 
for  Population  Research.  National 
Institute  of  Child  Health  and  Human 
Development,  6100  Executive 
Boulevard,  Room  8B13F.  Rockville,  MD 
20892:  telephone  (301)  496-1661: 
facsimile  (301)  480-1972. 

Dated:  October  7, 1998. 

Yvonne  T.  Maddox, 

Deputy  Director,  National  Institute  of  ChiJd 
Health  and  Human  Development. 

(FR  Doc.  98-27750  Filed  10-15-98;  8:45  am) 

MLUNQ  OODK  4t40-«1-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Inatitutaa  Of  Haalth 

National  Cantar  fOr  Raaaarch 
Raaourcaa;  Notica  of  Cloaad  Maating 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act.  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  5S2b(c)(6).  Title  5  U.S.C. 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Center  for 
Research  Resources  Special  Emphasis  Panel 
Qinical  Research. 


Date:  October  29, 1998. 

Time:  11:30  a.m.  to  12:30  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  6705  Rockledge  Drive.  Suite  6018. 
Bethesda,  MD  20892,  (Telephone  Conference 
Call). 

Contact  Person:  John  J.  Ryan.  PHD, 
Scientific  Review  Administrator,  Office  of 
Review,  National  Center  For  Research 
Resources.  6705  Rockledge  Drive.  MSC  7965. 
Room  6018,  Bethesda,  MD  20892-7965,  301- 
435-0818. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.306,  Comparative  Medicine.. 
93.306:  93.333,  Clinical  Research,  93.333; 
93,371,  Biomedical  Technology;  93.389. 
Research  Infrastructure,  National  Institutes  of 
Health.  HHS) 

Dated:  October  8, 1998. 
UVerne  Y.  Striagfield. 
Committee  Management  Officer,  NIH. 
(FR  Doc.  9»-27748  Filed  10-15-98;  8:45  am) 
MUMS  OOOC  4140-ai-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Inatitutaa  of  Haalth 

National  Inatltuta  of  Arthritia  and 
Muacukwlialatal  and  SUn  Diaaaaaa; 
Notica  of  Cloaad  Maadnga 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meetings. 

The  meetings  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6).  Title  5  U.S.C. 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

'    Name  of  Committee:  National  Institute  of 
Arthritis  and  Musculoskeletal  and  Skin 
Diseases  Special  Emphasis  Panel. 

Dote:  October  20. 1998. 

Time:  lOHW  am  to  12.-00  pm. 

Agendo:  To  review  and  evaluate  contract 
proposals. 

I^ace:  Natcher  BIdg,  45  Center  Drive,  Room 
5As.25u.  Bethesda.  MD  20893  (Telephone 
Conference  Call). 

Contact  Person:  Tommy  L.  Broadwater, 
Phd,  NIAMS.  45  Center  Drive,  Room  5AS 
25U.  Bethesda,  MD  20892. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
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limitations  imposed  l>y  the  review  and 
funding  cycle. 

Name  of  Committee:  National  Institute  of 
Arthritis  and  Musculoskeletal  and  Skin 
Diaeaaes  Special  Emphasis  Panel. 

Aife:  October  30, 1908. 

Tltme:  1.-00  pm  to  SM)  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Phce:  Bethesda  Ramada,  8400  Wisconsin 
Ave.  Bethesda,  MD  20814. 

Contact  Person:  Baiban  Detrick.  Phd. 
Scientific  Review  AdministFator,  National 
Institutes  of  Haalth.  NIAMS.  Bldg.  45.  Room 
5AS25N.  Bethesda.  MD  20892. 301-594- 
4952. 

This  notica  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.846,  Arthritis, 
Musculoskeletal  and  Skin  Diseases  Research. 
National  Institutes  of  Haalth,  HHS) 

Dated:  October  9, 1998. 
LaVema  Y.  Strii«ilMd, 
Committee  Matmgement  Officer.  NIH. 
IFR  Doc.  98-27742  Filed  10-15-08;  8:45  am) 
■LUNQ  COM  4Ma-01-«i 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Inatitutaa  of  HaaNh 

Natlonalinatftutaa  Of  ArthfWa  and 
Muaculoakalalai  and  SUn  Diaaaaaa; 
Notioa  of  Cloaad  Maallng 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act.  as 
amended  (5  U.S.C  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  %vill  be  dosed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(bM6).  Title  5  U.S.C., 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  infwmation  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
«vould  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Mune  of  Committee:  Arthritis  and 
Muaculoakeletal  and  Skin  Diaaaaaa  Special 
Grants  Review  Committee. 

Oote:  October  29-30. 1908. 

Time:  84)0  am  to  6:00  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Pfoce:  Bethesda  Ramada.  8400  Wisconsin 
Ave.  BMhesda.  MD  20814. 

Contact  Person:  John  R.  Lymangrover, 
Scientific  Review  Adminittrater.  National 
Institutes  of  Health.  NIAMS,  Natcher  Bldg.. 
Room  SAS25N,  Bethesda,  MD  20892,  301- 
S94-49S2. 


This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  l>y  the  review  and 
funding  cycle. 

(CaUlogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.846,  Arthritis, 
Musodoakeletal  and  Skin  Diseases  Research. 
National  Institutes  of  Haalth.  HHS) 

Dated:  October  9, 1906. 
LaVaraeY.  Striagfield. 
Committee  Management  Officer.  NIH. 
(FR  Doc  98-27743  Filed  10-15-98;  8:45  am) 

aaxMO  oooc  4i4a-at-ai 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Inatitutaa  of  Haalth 

National  Inallluta  of  Mental  HaaNh; 
Notioa  of  Cloaad  Maatinga 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meetings. 

The  meetings  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  5S2b(c)(6).  Title  5  U.S.C. 
as  amended.  The  giant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  dearly  umwaiianted 
invasion  of  personal  privacy. 

Mmie  t^  Committee:  National  Institute  of 
Mental  Health  Special  Emphasis  Panel. 

Date:  October  30, 1996. 

rime:  11:30  am  to  12:30  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Mace:  Parklawn  Building— Room  9-105, 
5600  Fishers  Lane.  Rockville,  MD  20857 
(Telephone  Conference  Call). 

Contxict  Person:  Jean  G.  Noronha,  Mid. 
Scientific  Review  Administrator.  Divisioo  of 
Extramural  Activities.  National  Institute  of 
Mental  Health,  NIH.  Parklawn  Building.  5600 
Fishers  Lane,  Room  90-26,  Rodcville.  MD 
20857,  301-443-6470. 

This  notice  is  Iwing  published  less  than  IS 
days  prior  to  the  meeting  due  to  the  timing 
liinitations  imposed  by  the  review  and 
funding  cycle. 

Mune  (^Committee:  National  Institute  of 
Mental  Health  Special  Emphasis  Panel. 

Date:  November  13, 1998. 

Time:  8:30  am  to  5:00  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Pfoccr:  Residence  Iim  by  Marriott,  7335 
Wisconsin  Ave,  Bethewia.  MD  20814. 

Contact  Person:  Robert  H.  Stretch.  Phd. 
Scientific  Review  Administrator.  Divisioo  of 
Extramural  Activities,  National  Institute  of 
Mental  Health,  NIH.  Parklawn  BuUding,  5600 


Fishers  Lane.  Room  9C-18,  RockviUe,  MD 
20857.  301-443-4728. 

Name  of  Committee:  National  Institute  of 
Mental  Health  Special  Emphasis  Panel. 

Dote:  November  23. 1906. 

Tune:  10:00  am  to  IIM)  am. 

Agenda:  To  review  and  evaluate  grant 
applications. 

hace:  Parklawn  Building — Room  0-105. 
5600  Fishers  Lane.  RockvUle.  MD  20B57 
(Telephone  Conferenoe  Call). 

Cmitact  Person:  Henry  J.-Haigler,  Phd, 
Scientific  Review  Administrator,  Division  of 
Extramural  Activities,  National  Institute  of 
Mental  Health.  NIH,  Parklawn  Building.  5600 
Fishers  Lane,  Room  0-105,  Rockville,  MD 
20657,  301-443-7216. 

Name  of  Committee:  National  Institute  of 
Mental  Health  Special  Emphasis  Panri. 

Date:  November  23. 1908. 

Time:  IKW  pm  to  2:00  pm. 

Agenda:  To  review  and  evaluate  grant 
appucations. 

Place:  Parklawn  Building— Room  9-105. 
5600  Fiahacs  Lane.  RockviUe,  MD  20657 
rrdephooe  ConCsrenoe  Call). 

Contact  Person:  Henry  ).  Haigler,  Phd. 
Scientific  Review  Administrator,  Divisioo  of 
Extramural  Activities,  National  Institute  of 
Mental  Haaldi.  NIH.  PaiUawm  Building.  5600 
nshers  Lane,  Room  0-105.  RockviUe.  MD 
20657.  301-443-7216. 
(Catalogue  of  Federal  Domsstic  Aesistanre 
Profpam  Nos.  03.242.  Mental  Health  Research 
Grants;  03.281.  Scientist  Devekipoment 
Award.  Scientist  Development  Award  for 
Clinicians,  and  Research  Scientist  Award; 
03.262.  Mental  Health  National  Research 
Service  Awards  for  Raaarch  Trahiing. 
National  Institutes  of  Health.  HHS) 

Dated:  October  0. 1006. 

Conunittee  Management  Officer,  NIH.     

(FR  Doc  08-27744  Filed  10-15-08: 8:45  am] 


DEPARTMBfT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  hialilulaa  of  HaaWi 


of  AMargyand 
Natiea  of  Cloaad 


Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act.  as 
aniMided  (5  U.S.C  Appendix  2).  notice 
is  hereby  given  of  a  meeting  of  the 
Board  of  Scientific  Counselors.  NIAID. 

The  meeting  will  be  doaed  to  the 
public  as  indicated  below  in  accordance 
with  the  provisions  set  forth  in  section 
5S2b(cM6),  Htle  5  U.S.C.  as  amended 
for  the  review,  discussion,  and 
evaluatioa  of  individual  intramural 
programs  and  projects  ccmducted  by  the 
National  Institute  of  Allergy  and 
Infactious  Diseases,  including 
consideration  of  personnel 
qualifications  and  performance,  and  the 
competence  of  individual  investigators. 
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the  disclosure  of  wtiich  would 
constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  Board  of  Scientific 
CounMlon,  NIAID. 

Date:  Decambar  7-9. 1998. 

Time:  Decambar  7. 1998. 8:00  am  to 
adjoumment. 

Agenda:  To  review  and  evaluate  the  staff 
and  programs  of  the  Laboratory  of  Clinical 
Investigation  and  the  Laboratory  of  Host 
Defenses. 

Pl€ice:  National  Institutes  of  Health. 
Building  10,  Sheldon  M.  Wolff  Memorial 
Conference  Room  (118235).  10  Center  Drive, 
Bediesda.  MD  20892. 

Contact  Penon:  Thomas  |.  Kindt,  PHD, 
Director,  Division  of  Intramural  Research. 
National  Inst,  of  Allergy  &  Infectious 
Diseases,  Building  10,  Room  4A31,  Bethesda, 
MD  20892.  301  496-3006,  tk9cttnih.gov. 
(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.855.  Allergy.  Immunology, 
and  Transplantation  Research:  93.856. 
Microbiology  and  Infectious  Diseases 
Rewarch,  National  Institutes  of  Health,  HHS) 

Dated:  October  8, 1998. 
LaVanMY.SlriiigBekl. 
Committee  Management  Officer,  NIH. 
IFR  Doc.  98-27745  Filed  lO-lS-98: 8:45  ami 
I  COM  4Ma-ai-ai 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Natfonai  InstltiilM  of  Health 

Cemv  for  Scientific  Review:  Notice  of 


Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  foUoMong 
meetings. 

The  meetings  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6).  Title  5  U.S.C. 
as  amended.  The  grant  applications 
and/or  contract  proposals  and  the 
discussions  could  disclose  confidential 
'rade  secrets  or  commprdal  property 
uch  as  patentable  material,  and 
personal  information  concerning 
individuals  associated  with  the  grant 
applications  and/or  contract  proposals, 
the  disclosiire  of  which  would 
constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  Infectious  Diseases 
and  Microbiology  Initial  Review  Group, 
Experimental  Virology  Study  Section. 

Dote:  October  19-20, 1998. 

Time:  8:30  am  to  5:00  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn.  5520  Wisconsin  Ave., 
Chevy  Chase,  MD  20815. 

Contact  Penon:  Gamtt  V.  Kaafar,  PHD. 
Scientific  Review  Administrator,  Center  for 


Scientific  Review,  National  Institutes  of 
Health.  6701  Rockledge  Drive.  Room  4190, 
MSC  7808.  Bethesda,  MD  20892.  (301)  435- 
1152. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Biochemical  Sciences 
Initial  Review  Group,  Medical  Biochemistiy 
Study  Section. 

Oite:  October  l»-20, 1998. 

Tune;  8:30  am  to  5:00  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Georgetown  Holiday  Inn, 
Washington.  DC  20007. 

Contact  Person:  Alexander  S.  Liacouras. 
PHD.  Scientific  Review  Administrator, 
Center  for  Scientific  Review,  National 
Institutes  of  Health,  6701  Rockledge  Drive, 
Room  5154.  MSC  7842,  Bethesda,  MD  20892, 
(301)435-1740. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Date:  October  19, 1998. 

Time:  2M)  pm  to  3:15  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  NIH,  Rockledge  2,  Bethesda.  MD 
20892.  (Telephone  Conference  Call). 

Contact  Person:  Nabeeh  Mourad,  PHD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  4212, 
MSC  7812,  Bethesda,  MD  20892,  (301)  435- 
1222. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Oncological  Sciences 
Initial  Review  Group,  Metabolic  Pathology 
Study  Section. 

Date.  October  21-23, 1998. 

Time:  8:00  am  to  5:00  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn  Silver  Spring  Plaza, 
8777  Georgia  Ave,  Silver  Spring.  MD  20910. 

Contact  Pmon:  Marcalina  B.  Powers, 
DVM,  MS.  Scientific  Review  Administrator. 
Center  for  Scientific  Review,  National 
Institutes  of  Health,  6701  Rockledge  Drive. 
Room  4152,  MSC  7804,  Bethesda,  MD  20892. 
(301)  435-1720. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Biophysical  and 
Chemical  Sciences  Initial  Review  Group. 
Molecular  and  Cellular  Biophysics  Study 
Section. 

Date:  October  22-23. 1990. 

Time:  8:30  am  to  6:00  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Washington  Plaza  Hotel,  10  Thomas 
Circle.  NW,  Washington,  DC  20005. 

Contact  Penon:  Nancy  Lamontagne,  PHD, 
Scientific  Review  Administrator,  Center  for 


Scientific  Review,  National  Institutes  of 
Health.  6701  Rockledge  Drive,  Room  4170, 
MSC  7806,  Bethesda,  MD  20892,  (301)  435- 
1726. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Cell  Development  and 
Fimction  Initial  Review  Group.  International 
and  Cooperative  Proiects  Study  Section. 

Dote:  October  22-23, 1998. 

rime:  8:30  am  to  5:00  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn  Georgetotvn,  2101 
Wisconsin  Ave,  Washington,  DC  20007. 

Contact  Person:  Sandy  Warren,  DMD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Ro«n  5134, 
MDC  7840.  BeUiesda,  MD  20892,  (301)  435- 
1019. 

This  notice  is  being  published  less  than  IS 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel  ARGl  REB 
01. 

Date:  October  22, 1998. 

Time:  1:00  pm  to  3KX)  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  NIH,  Rockledge  2,  Bethesda,  MD 
20892,  (Telephone  Conference  Call). 

Contact  Penon:  Dennis  Leszczynski,  PHD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  6170, 
MSC  7892.  Bethesda.  MD  20892.  (301)  43&- 
1044. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing  . 
limitations  imposed  by  the  review  and 
funding  cycle. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.306,  Comparative  Medicine. 
93.306: 93.333,  Clinical  Research,  93.333, 
93.337,  93.393-93.396,  93.837-93.844,  93- 
846-93.878,  93.892,  93.893,  National 
Instihites  of  Heelth,  HHS) 

Dated:  October  8, 1998. 
UVanw  Y.  Stringfield. 
Committee  h4anagement  Officer,  NIH. 
IFR  Doc.  98-27749  Filed  10-15-98;  8:45  am] 
■LUHO  OOOf  414a-ai-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  InatHulaa  of  HaaHh 

Cantar  for  Sdantmc  Review;  Notice  of 
Cloaad  Meedno 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
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provisions  set  forth  in  sections 
5S2b(c)(4)  and  552b(c)(6).  Title  5  U.S.C. 
as  amended.  The  grant  applicaticms  and 
the  discussions  could  disclose 
confidoitial  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  imwarranted 
invasion  of  personal  privacy. 

Mime  of  Committee:  Integrative. 
Functional,  and  Cognitive  Neuroscience 
Initial  Review  Group,  Visual  Sciences  B 
Study  Section. 

Date:  October  14-15. 1998. 

Time:  8  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Radisson  Barcelo  Hotel.  2121  P  St. 
NW,  Washington,  DC  20037. 

Contact  Person:  Leonard  Jakubczak.  PHD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review.  National  Institutes  of 
Health.  6701  Rockledge  Drive,  Room  5172. 
MSC  7844,  Bethesda.  MD  20892.  (301)  435- 
1247. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.306,  Comparative  Medicine, 
93.306:  93.333.  Clinical  Research,  93.333, 
93.337,  93.393-93.396.  93.837-93.844, 
93.84e-93.878.  93.892, 93.893,  National 
Iiutitutes  of  Health,  HHS) 

Dated:  October  9. 1998. 
LaVame  Y.  StriagfieU. 

Committee  Management  Officer,  NIH. 

IFR  Doc  98-27929  Filed  10-14-98;  11:45 

ami 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

(Dodiel  No.  FR-4341-N-31] 

Federal  Property  Suitable  aa  Fadlitlea 
TO  Aaaiai  ine  nomeieae 

AQBICY:  Office  of  the  Assistant 
Secretary  for  Community  Planning  and 
Development.  HUD. 
ACTION:  Notice. 

SUfMIARY:  This  Notice  identifies 
unutiUzed,  underutilized,  excess,  and 
surplus  Federal  property  reviewed  by 
HUD  for  stiitability  for  possible  use  to 
assist  the  homeless. 
ffFECnVE  DATE:  October  16. 1998. 
FOR  FURTHER  MIFORMATION  CONTACT: 

Mark  Johnston,  Department  of  Housing 
and  Urban  Development,  Room  7256, 
451  Seventh  Street  SW.,  Washington, 
DC  20410:  telephone  (202)  70B-1226: 
TTY  numlMr  for  the  hearing-  and 
speech-impaired  (202)  706-2565.  (these 


telephone  numbers  are  not  toll-free),  or 
call  the  toll-free  Title  V  infonnation  line 
at  1-800-927-7588. 
SUPPLBBfTARY  atFORMATION:  In 
accordance  with  the  Decembw  12, 1988 
court  tnder  in  National  Coalition  for  the 
Homeless  V.  Veterans  Administration. 
No.  88-2503-OG  (D.D.C).  HUD 
publishes  a  Notice,  on  a  weekly  besis. 
identifying  imutilized,  underutilized, 
excess  and  surplus  Fedoel  buildings 
and  real  property  that  HUD  has 
reviewed  for  suitability  for  use  to  assist 
the  homeless.  Today's  Notice  is  for  the 
purpose  of  announcing  that  no 
additional  properties  have  been 
determined  suitable  or  imsuitable  this 
week. 


Frad  Kamas.  Jr., 

Deputy  Assistant  Secretary  for  Ecorutmic 

Development 

[FR  Doc.  98-27556  Filed  10-15-98:  8:45  am] 

MUMQ  oooc  4>ia-a»-M 


DEPARTMENT  OF  THE  MTERIOR 

Fiah  and  Wildlife  Service 

Notice  Of  Receipt  Of  Appllcatfona  for 


The  following  appUcants  have 
applied  for  a  permit  to  conduct  certain 
activities  with  endangered  species.  This 
notice  is  provided  pursuant  to  Section 
10(c)  of  the  Endangered  Species  Act  of 
1973.  as  amended  (16  U.S.C  1531.  et 
seq.): 

PRT-003125 
Applicant:  Mark  Runnels,  Brandenton,  FL. 

The  applicant  requests  a  permit  to 
import  ten  pairs  of  scarlet  diested 
parakeets  [Neophana  splendida)  from 
Germany  for  the  purpose  of 
enhancement  to  the  propagation  of  the 
species. 
PRT-003557 

Applicant:  Joe  and  Nancy  Speed,  Benton.    . 
MS. 

The  applicant  requests  a  permit  to 
buy  two  pairs  of  Cuban  amazons 
[Amazona  leucocephala]  in  interstate 
commerce  for  the  purpose  of 
enhancement  to  the  propagation  of  the 
species. 
PRT-003205 

Applicant:  Centers  for  Disease  Control  and 
Prevention,  Ft.  Collins,  CO. 

The  applicant  received  an  permit  for 
the  import  of  liver  and  speen  tissue 
samples  and  serum  samples  obtained 
from  Vancouver  Island  marmots 
{Marmota  vancouverensis).  The  purpose 
of  the  import  is  to  determine  the  cause 
of  mortahty  of  onimaU  found  dead  in 
the  wild,  lliis  determination  will 


enhance  the  siirvival  of  the  species  in 
the  wild. 

PRT-003722 

Applicant:  Williams  S.  Bestor,  Scottsdale. 
AZ, 

The  applicant  requests  a  permit  to 
import  the  sport-hunted  trophy  of  one 
male  bontebok  (Damaliscus  pygargus 
dorcas)  culled  from  a  captive  herd 
maintained  under  the  management 
program  of  the  Republic  of  South  Africa, 
for  the  purpose  of  enhancement  of  the 
survival  of  the  species. 

Written  data  or  comments  should  be 
submitted  to  the  Director,  U.S.  Fish  and 
WildUfe  Service.  Office  of  Management 
Authority,  4401  North  Fairfax  Drive, 
Room  700,  Arlington,  Virginia  22203 
and  must  be  received  l>y  the  Director 
within  30  days  of  the  date  of  this 
publication. 

The  pubUc  is  invited  to  comment  on 
the  following  application  for  a  pennit  to 
conduct  certain  activities  with  marine 
fnammaU  The  appUcation  was 
submitted  to  satisfy  requirements  of  the 
Marine  Mammal  Protection  Act  of  1972, 
as  amended  (16  U.S.C  1361  et  seq.)  and 
the  regulations  governing  marine 
mammals  (50  CFR  part  18). 

PRT-003534 

Applicant:  Donald  L  Bricker.  Lubbock.  TX. 

The  applicant  requests  a  pomit  to 
import  a  polar  bear  [Ursus  maritimus) 
sport-himted  from  the  McClintock 
Channel  polar  bear  population. 
Northwest  Territories,  Canada  for 
persooaluse. 

Written  data  or  comments,  requests 
for  copies  of  the  complete  appUcation, 
or  requests  for  a  public  hearing  on  this 
appUcation  should  Iw  sent  to  the  U.S. 
Fish  and  Wildlife  Service,  Office  of 
Management  Authority,  4401  N.  Fairfax 
Drive,  Room  700,  Arlington.  Virginia 
22203,  telephone  703/358-2104  or  fax 
703/358-2281  and  must  be  received 
within  30  days  of  the  .date  of  publication 
of  this  notice.  Anyone  requesting  a 
hearing  should  give  specific  reasons 
why  a  hearing  would  l>e  appropriate. 
The  holding  of  such  a  hearing  is  at  the 
discretion  of  the  Director. 

Docummts  and  other  information 
submitted  with  these  applications  are 
available  for  review,  subject  to  the 
requirements  of  the  Privacy  Act  and 
Freedom  of  Inhumation  Act,  by  any 
party  who  submits  a  written  request  for 
a  copy  of  such  documents  to  the  above 
address  within  30  days  of  the  date  of 
publication  of  this  notice. 
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Dated:  October  13. 1998. 
MaryEllan  Amtowcr, 
Acting  Chief.  Branch  of  Permits.  Office  of 
Management  Authority. 
IFR  Doc.  98-27875  Filed  10-1 S-98:  8:45  am) 
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DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 
[ES-03(M>9-1310-01] 

Notice  of  Availability:  Mosquito  Creek 
Lake  Proposed  Planning  Analysis/ 
Environmental  Assessment;  DOI 

agency:  Bureau  of  Land  Management, 
Nffilwaukee  Field  Office. 
action:  Notice  of  availability. 

summary:  Notice  is  hereby  given  that 
the  Bureau  of  Land  Management  (BLM), 
Milwaukee  Field  Office,  in  cooperation 
and  coordination  with  the  U.S.  Army 
Corps  of  Engineers  (COE)  and  the  Ohio 
Department  of  Natural  Resources,  has 
completed  the  Mosquito  Creek  Lake 
Proposed  Planning  Analysis/ 
Environmental  Assessment  (PA/EA)  for 
oil  and  gas  leasing.  The  Proposed  PA/ 
EA  serves  as  a  companion  document  to 
the  Mosquito  Creek  Lake  Draft  PA/EA 
released  in  April  1998.  The  Draft  PA/EA 
detailed  the  potential  impacts 
associated  with  the  leasing  and 
subsequent  development  of  Federal  oil 
and  gas  resources  at  the  COE's  Mosquito 
Creek  Lake  project,  Trumbull  County, 
Ohio. 

Based  on  the  findings  of  the  Draft  PA/ 
EA  and  the  supplemental  information/ 
analyses  included  in  the  Proposed  PA/ 
EA,  the  BLM  proposes  to  lease  federally 
owned  oil  and  gas  resources  underlying 
the  Mosquito  Creek  Lake  project  area 
subject  to  the  surface  and  subsurface  use 
restrictions  identified  on  pages  1-11 
and  1-12  of  the  Draft  PA/EA.  Mitigation 
measures  listed  in  Appendix  A  of  the 
Proposed  PA/EA  would  apply  to  all 
approved  Federal  drilling  permits  or 
agreements. 

The  Proposed  PA/EA  may  be 
protested  by  any  person  who 
participated  in  the  planning  process  and 
has  an  interest  which  is  or  may  be 
adversely  affected  by  the  approval  of  the 
plan.  A  protest  may  raise  only  those 
issues  which  were  submitted  for  the 
record  during  the  planning  process  (see 
43  CFR  1610.5-2). 
DATE8/A00RESSE8:  Protests  must  be 
submitted  in  writing  to  the  Director  of 
BLM  at  the  following  address:  Director, 
Bureau  of  Land  Management.  Attn:  Ms. 
Brenda  Williams,  Protests  Coordinator, 
WO-210/LS-1075,  Department  of  the 
Interior,  Washington,  DC  20240.  Protests 


must  be  postmarked  on  or  before 
November  18. 1998.  Protests  filed  late  or 
filed  with  the  State  Director  or  Field 
Manager  shall  be  rejected  by  BLM. 

FOR  FURTHER  INFORMATION  CONTACT: 
Copies  of  the  Mosquito  Creek  Lake  Draft 
and/or  Proposed  PA/EAs  are  available 
for  public  and  agency  review  from  the 
BLM  Milwaukee  Field  Office,  P.O.  Box 
631,  Milwaukee,  Wisconsin,  53201- 
0631.  For  further  information,  please 
contact  Terry  Saarela,  Team  Leiader.  at 
(414)  297^437  (e-mail: 
tsaarela@es.blm.gov),  or  Chris  Hanson. 
Assistant  Field  Manager.  Division  of 
Natural  Resource  Management  at  (414) 
297-4421  (e-mail:  chan8onOes.blm.gov). 

SUPPt^MBITARY  INFORMATION:  The 
Mosquito  Creek  Lake  Draft  PA/EA 
detailed  the  potential  impacts 
associated  with  the  proposed  leasing 
and  subsequent  development  of  Federal 
oil  and  gas  resources  at  the  COE's 
Mosquito  Creek  Lake  project,  Trumbull 
County,  Ohio.  The  Draft  PA/EA 
analyzed  two  alternatives:  Alternative 

A,  No  Action/No  Lease,  and  Alternative 

B,  Lease  with  a  "no  surface  occupancy" 
restriction.  The  Proposed  PA/EA  serves 
as  a  companion  docimient  to  the  Draft 
PA/EA  which  was  released  in  April 
1998.  Based  on  public  comments 
received  during  the  60-day  review 
{>eriod,  the  Proposed  PA/EA  provides 
more  detail  regarding  certain  processes 
and  includes  several  new  pieces  of 
information.  This  new  information  was 
considered  and  incorporated  into  the 
analysis  process.  The  Proposed  PA/EA 
also  includes  responses  to  public 
comments  made  during  the  comment 
period,  including  both  written  and  oral 
statements. 

The  Proposed  PA/EA  has  been 
prepared  in  accordance  with  the  Federal 
Land  Policy  and  Management  Act  of 
1976  and  the  National  Environmental 
Policy  Act  of  1969. 

Upon  resolution  of  protests,  an 
Approved  Planning  Analysis  and 
Decision  Record  (DR)  will  be  issued. 
The  Approved  Plaiming  Analysis/DR 
will  be  mailed  to  all  individuals  who 
are  currently  on  the  plan's  mailing  list 
and  other  interested  parties  as 
requested. 

Dated:  October  9, 1998. 
lames  W.  Dryden, 
Field  Manager. 

IFR  Doc.  98-27789  Filed  lO-lS-98:  8:45  ami 
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DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Martagement 

(NM-«10-0»-102(MW) 

New  Mexico  Resource  Advisory 
Council  Meeting 

AOENCY:  Bureau  of  Land  Manageinent. 

Interior. 

action:  Notice  of  council  meeting. 

SUMMARY:  In  accordance  with  the 
Federal  Land  Policy  and  Management 
ACt  and  the  Federal  Advisory 
Committee  Act  of  1972  (FACA).  5  U.S.C. 
Appendix  1.  The  Department  of  the 
Interior.  Bureau  of  Land  Management 
(BLM).  announces  a  meeting  of  the  New 
Mexico  Resource  Advisory  Council 
(RAC).  The  meeting  will  be  held  on 
November  19  and  20. 1998  at  the  Best 
Western  Mesilla  Valley  Inn.  901 
Avenida  de  Mesilla.  Las  Cruces,  NM 
88005.  The  meeting  on  Thursday 
November  19  starts  at  8:30  a.m..  and  the 
meeting  on  Friday  November  20  starts  at 
8:00  a.m.  The  draft  agenda  for  the  RAC 
meeting  includes  agreement  on  the 
meeting  agenda,  any  RAC  comments  on 
the  draft  summary  minutes  of  the  last 
RAC  meeting  on  October  1  and  2, 1998 
in  Albuquerque,  NM.  a  Fort  Bliss  EIS 
presentation  and  discussion,  a  time  for 
the  public  to  address  the  RAC.  a 
McGregor  Range  Withdrawal 
presentation  and  discussion,  BLM  Field 
Office  Managers  presentations  and 
discussion,  a  Standards  and  Guidelines 
presentation  and  discussion,  a  revisit  to 
the  Rio  Grande  Corridor  Resource 
Management  Plan  Amendment,  a 
Watershed  presentation  and  discussion, 
a  Soil  and  Water  Conservation  Districts/ 
New  Mexico  Association  of 
Conservation  Districts  presentation  and 
discussion,  develop  draft  agenda  items 
for  the  next  RAC  meeting,  and  a  RAC 
assessment  on  the  meeting. 

The  time  for  the  public  to  address  the 
RAC  is  on  Thursday,  November  19, 
1998.  from  10:00  a.m.  to  12:00  noon. 
The  RAC  may  reduce  or  extend  the  end 
time  of  12:00  noon  depending  on  the 
number  of  people  wishing  to  address 
the  RAC.  The  length  of  time  available 
for  each  person  to  address  the  RAC  will 
be  established  at  the  start  of  the  public 
comment  period  and  will  depend  on 
how  many  people  there  are  that  wish  to 
address  the  RAC.  At  the  completion  of 
the  public  comments  the  RAC  may 
continue  discussion  on  its  Agenda 
items.  The  meeting  on  November  20, 
1998,  will  be  from  8:00  a.m.  to  4:00  p.m. 
The  end  time  of  4:00  p.m.  for  the 
meeting  may  be  changed  depending  on 
the  work  remaining  for  the  RAC. 
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FOR  FURTHER  INFORMATION  CONTACT: 

Bob  Armstrong,  New  Mexico  State 
Office,  Planning  and  Policy  Team, 
Bureau  of  Land  Management.  1474 
Rodeo  Road.  P.O.  Box  27115.  Santa  Fe. 
New  Mexico  87502-0115.  telephone 
(505) 438-7436. 

SUPPLBIENTARY  INFORMATION:  The 
purpose  of  the  Resource  Advisory 
Council  is  to  advise  the  Secretary  of  the 
Interior,  through  the  BLM,  on  a  variety 
of  plaiming  and  management  issues 
associated  with  the  management  of 
public  lands.  The  Council's 
responsibilities  include  providing 
advice  on  long-range  planning, 
establishing  resource  management 
priorities  and  assisting  the  BLM  to 
identify  State  and  regional  standards  for 
rangeland  health  and  guidelines  for 
grazing  management. 

Dated:  October  8, 1998. 
Richard  A.  Whitley. 

Associate  State  Director. 

(FR  Doc.  98-27803  Filed  10-15-98;  8:45  am) 
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DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 
(OR-8S7-00-1420-00:  QP9-0003] 

Filing  of  Plats  of  Survey:  Oregon/ 
Washington 

agency:  Bureau  of  Land  Management. 

Interior. 

action:  Notice. 

summary:  The  plats  of  survey  of  the 
following  described  lands  are  scheduled 
to  be  officially  filed  in  the  Oregon  State 
Office.  Portland.  Oregon,  thirty  (30) 
calendar  days  from  the  date  of  this 
publication. 

Willamette  Meridian 

Oregon 

T.  19  S..  R.  45  E.,  accepted  September  4. 1998 
T.  25  S.,  R.  3  W..  accepted  September  4. 1998 
T.  29  S.,  R.  4  W..  accepted  September  23. 

1998 
T.  23  S.,  R.  6  W..  accepted  September  4. 1998 
T.  5  S.,  R.  8  W..  accepted  September  30. 1998 
T.  16  S..  R.  8  W..  accepted  September  23. 

1998 
T.  28  S..  R.  10  W..  accepted  September  18. 

1998 
T.  30  S.  R.  11  W..  accepted  September  30. 

1998 

Washington 

T.  11  N..  R.  20  E  ,  accepted  September  4, 
1998 

If  protests  against  a  survey,  as  shown 
on  any  of  the  above  plat(s),  are  received 
prior  to  the  date  of  official  filing,  the 
filing  will  be  stayed  pending 


consideration  of  the  protest(s).  A  plat 
will  not  be  officially  filed  until  the  day 
after  all  protests  have  been  dismissed 
and  become  final  or  appeals  from  the 
dismissal  affirmed. 

The  plat(s)  will  be  placed  in  the  open 
files  of  the  Oregon  State  Office,  Bureau 
of  Land  Management,  1515  S.W.  5th 
Avenue,  Portland,  Oregon  97201,  and 
will  be  available  to  the  public  as  a 
matter  of  information  only.  Copies  of 
the  plat(s)  may  be  obtained  from  the 
above  office  upon  required  payment.  A 
person  or  party  who  wishes  to  protest 
against  a  survey  must  file  with  the  State 
Director.  Bureau  of  Land  Management. 
Portland,  Oregon,  a  notice  that  they 
wish  to  protest  prior  to  the  proposed 
official  filing  date  given  above.  A 
statement  of  reasons  for  a  protest  may  be 
filed  with  the  notice  of  protest  to  the 
State  Director,  or  the  statement  of 
reasons  must  be  filed  with  the  State 
Director  within  thirty  (30)  days  after  the 
proposed  official  filing  date. 

Tne  above-listed  plats  represent 
dependent  resurveys,  survey  and 
subdivision. 

FOR  FURTHER  INFORMATION  CONTACT: 
Bureau  of  Land  Management,  (1515 
S.W.  5th  Avenue)  P.O.  Box  2965, 
Portland.  Oregon  97208. 

Dated:  October  6. 1998. 
Robert  D.  DeViney.  Jr., 

Chief.  Branch  of  Realty  and  Records  Services. 
(FR  Doc.  98-27851  Filed  10-15-98:  8:45  am) 

■ajJNQOOOE  4l1»-3»-M 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Notice  of  Availability  of  the 
Atibreviated  Final  General 
Management  Plan/Environmental 
Impact  Statement  for  Sitka  Natiortal 
Historical  Park 

agencies:  National  Park  Service, 

Interior. 

ACTION:  Notice  of  Availability  of  the 

Abbreviated  Final  General  Management 

Plan/Environmental  Impact  Statement 

for  Sitka  National  Historical  Park. 

summary:  The  National  Park  Service 
announces  the  availability  of  a 
Abbreviated  Final  General  Management 
Plan/Environmental  Impact  Statement 
(GMP/EIS)  for  Sitka  National  Historical 
Park,  in  the  City  and  Borough  of  Sitka, 
Alaska.  This  document  in  conjunction 
with  the  Draft  GMP/EIS  describes  and 
analyzes  the  environmental  impacts  of  a 
proposed  action  and  two  action 
alternatives  for  the  future  management 
of  the  park.  A  no  action  alternative  also 
is  evaluated. 


DATES:  A  Record  of  Decision  will  be 
made  no  sooner  than  November  16, 
1998. 

ADDRESSES:  Copies  of  the  abbreviated 
final  GMP/EIS  are  available  by  request 
&x>m  Ron  Johnson.  National  Paii: 
Service,  Denver  Service  Center,  12795 
West  Alameda  Parkway.  Box  25287, 
Denver  ,  CO  80225-0287.  Telephone: 
(303)  969-2342  FAX:  (303)  987-6679. 

FOR  FURTHER  INFORMATION  CONTACT: 

Superintendent,  Sitka  National 
Historical  Park,  106  Metlakatla  Street. 
P.O.  Box  738,  Sitka.  Alaska  99835. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  section  102(2)(C)  of  the  National 
Environmental  PoUcy  Act  of  1969  (Pub. 
L.  91-190,  as  amended),  the  National 
Park  Service  has  prepared  an 
abbreviated  final  GMP/EIS  with 
proposed  guidance  for  management  of 
Sitka  National  Historical  Park  for  the 
next  15-20  years. 

The  abbreviated  final  GMP/EIS  in 
conjunction  with  the  draft  document 
describes  and  analyzes  the 
environmental  impacts  of  a  proposed 
action,  two  other  action  alternatives, 
and  a  no  action  alternative.  The 
proposed  action,  alternative  1,  would 
balance  resource  management  and 
visitor  use.  It  would  improve  visitor 
access  and  safety  and  the  accuracy  of 
information  available  to  potential  park 
and  city  visitors.  It  also  would  better 
protect  cultural  resources  and  enhance 
existing  park  partnerships.  Alternative 
2.  the  no-action  alternative,  would 
continue  current  management  direction. 
Benefits  would  continue  for  visitors  in 
information  and  interpretation,  but 
crowding  in  the  visitor  center  unit 
would  result  in  adverse  visitor  safety 
conditions.  In  addition,  the  uses  of 
adjacent  lands  would  continue  to  have 
adverse  efiects  on  visual  resources  and 
land  use.  Alternative  3  would 
emphasize  resource  preservation.  This 
alternative  would  increase  protection  of 
cultural  and  natural  resources, 
moderately  benefit  visual  resources  and 
the  visitor  experience,  and  improve  park 
administration  and  operation. 
Alternative  4  would  accommodate  more 
visitors  during  peak  visitation  times.  It 
would  lead  to  some  improvement  in 
visitor  access  and  circulation  in  and 
near  the  park,  improvements  in 
opportunities  for  information  about 
Sitka  attractions,  and  a  better  visitor 
experience. 

The  responsible  official  for  a  Record 
of  Decision  on  the  proposed  action  is 
the  NPS  Alaska  Regional  Director. 
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Dated:  September  18. 1998. 
Paul  R.  Andenoa, 
Acting  Regional  Director.  Alaska. 
|FR  Doc.  98-27779  Filed  10-15-98;  8:45  am| 
■M.LMQ  COM  4310-70-P 

DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Wrangell-St  Ellas  National  Preserve; 
Notice  of  Availability 

agency:  National  Park  Service,  Interior. 
ACTION:  Notice  of  availability. 

SUMMARY:  Notice  is  hereby  given  that 
pursuant  to  the  provisions  of  Section  2 
of  the  Act  of  September  28,  1976, 16 
U.S.C.  1901  et  seq..  and  in  accordance 
with  the  provisions  of  Section  9.17  of 
Title  36  Code  of  Federal  Regulations 
Part  9  subpart  A,  Mark  Fales  has  filed 
a  plan  of  operations  in  support  of 
proposed  mining  operations  on  lands 
embracing  the  Tony  No.  1,  Rocky  No.  1, 
and  Ole  No.  1  through  No.  3,  placer 
claims  on  Big  Eldorado  Creek  within  the 
Wrangell-St.  Elias  National  Preserve. 
ADDRESSES:  This  supplement  to  the 
existing  plan  of  operations  is  available 
for  inspection  during  normal  business 
hours  at  the  following  location:  Alaska 
Support  Office — Physical  Resource 
Team.  National  Park  Service,  2525 
Gambell  Street,  Anchorage,  Alaska 
99503-2892. 

FOR  FURTHER  INFORMATION  CONTACT: 
Lynn  Griffiths  of  the  National  Park 
Service — Physical  Resources  Team  at 
the  address  given  above;  Telephone 
(907)  257-2629. 
TbooiM  |.  Ferranti, 
Acting  Regional  Director. 
|FR  Doc.  98-27778  Filed  10-15-98;  8:45  am) 

MLUHQ  coot  4»1»-7«>M 


INTERNATIONAL  DEVELOPMENT 
COOPERATION  AQENCY 

Agency  For  Intsmatlonal  Developntent 

interim  Advisory  Commltlee  on  Food 
Security:  Notice  of  Meeting 

Pursuant  to  the  Federal  Advisory 
Committee  Act,  notice  is  hereby  given  of 
the  Interim  Advisory  Committee  on 
Food  Security.  The  meeting  Mdll  be  held 
firom  10:00  a.m.  to  5:00  p.m.  on  October 
26. 1998,  in  the  USAID  Information 
Center,  Suite  M.l,  Mezzanine  Level, 
Ronald  Reagan  Building,  located  at  1300 
Pennsylvania  Avenue.  NW..  Washington 
DC.  20523. 

As  part  of  its  agenda,  the  Interim 
Advisory  Committee  on  Food  Security 


will  review  and  approve  the  Food 
Security  Action  Plan.  The  meeting  is 
open  to  the  public.  Any  interested 
person  may  attend  the  meeting,  may  file 
written  statements  with  the  Committee 
before  or  after  the  meeting,  or  present 
any  oral  statements  in  accordance  with 
procedures  established  by  the 
Committee,  to  the  extent  that  time 
available  for  the  meeting  permits. 

Those  wishing  to  attend  the  meeting 
should  contact  Mr.  George  Like  at  the 
Agency  for  International  Development, 
Ronald  Reagan  Building,  Office  of 
Agriculture  and  Food  Security,  1300 
Pennsylvania  Avenue,  NW.,  Room  2.11- 
072,  Washington,  DC  20523-2110, 
telephone  (202)  712-1436.  fax  (202) 
216-3010  or  internet  (glike@usaid.govj 
with  your  full  name. 

Anyone  wishing  to  obtain  additional 
information  about  the  Interim  Advisory 
Committee  on  Food  Security  should 
contact  Mr.  Tracy  Atwood  the 
Designated  Federal  Officer  for  BIFAD. 
Write  him  in  care  of  the  Agency  for 
International  Development.  Ronald 
Reagan  Building.  Office  of  Agriculture 
and  Food  Security,  1300  Pennsylvania 
Avenue,  NW..  Room  2.11-005. 
Washington,  DC  20523-2110,  telephone 
him  at  (202)  712-5571  or  fax  (202)  216- 
3010. 

Tracy  Atwood, 

AID  Designated  Federal  Officer  (Deputy 
Director.  Office  of  Agriculture  and  Food 
Security.  Economic  Growth  Center,  Bureau 
for  Glohal  Programs). 

|FR  Doc.  9»-27856  Filed  10-15-98;  8:45  ami 
■LUNO  COM  Slia-OI-M 


DEPARTMENT  OF  JUSTICE 

Office  of  Community  Oriented  Policing 
Servlcee 

Agency  Information  Collection 
Activities:  Propoaed  CoHectlon; 
Comment  Request 

ACTION:  Notice  of  Information  Collection 
Under  Review;  Problem  Solving 
Partnerships:  Analysis  and  Assessment 
Surveys. 

The  Department  of  Justice,  Office  of 
Community  Oriented  Policing  Services, 
has  submitted  the  following  information 
collection  request  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review  and  clearance  in  accordance 
with  emergency  review  procedures  of 
the  Paperwoiii  Reduction  Act  of  1995. 
OMB  approval  has  been  requested  by 
October  23, 1998.  The  proposed 
information  collection  is  published  to 
obtain  comments  from  the  public  and 
aflected  agencies.  If  granted,  the 


emergency  approval  is  only  valid  for  '' 
180  days.  Comments  should  be  directed 
to  OMB,  Office  of  Information  ' 

Regulation  Affairs,  Attention:  Mr. 
Stewart  Shapiro,  (202)  395-7857, 
Department  of  Justice  Desk  Officer, 
Washington,  DC  20530. 

During  the  first  60  days  of  this  same    ' 
review  period,  a  regular  review  of  this 
information  collection  is  also  being 
undertaken.  All  comments  and 
suggestions,  or  questions  regarding 
additional  information,  to  include 
obtaining  a  copy  of  the  proposed 
information  collection  instrument  with 
instructions,  should  be  directed  to  Stacy 
Curtis,  633-1297,  Social  Science 
Analyst,  Office  of  Community  Oriented 
Policing  Services,  1100  Vermont 
Avenue,  Washington,  DC  20530.  Written 
comments  and  suggestions  fix>m  the 
public  and  affected  agencies  concerning 
the  proposed  collection  of  information. 
Your  comments  should  address  one  or 
more  of  the  following  four  points: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility: 

(2)  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assiunptions  used; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Overview  of  this  Information 

(1)  Type  of  Information  Collection: 
new  collection. 

(2)  Title  of  the  Form/Collection: 
Problem  Solving  Partnerships:  Analysis 
and  Assessment  Surveys. 

(3)  Agency  form  number,  if  any.  and 
'the  applicable  component  of  the 
Department  sponsoring  the  collection: 
Form:  COPS  29/01.  Office  of 
Community  Oriented  Policing  Services, 
U.S.  Department  of  Justice. 

(4)  Affected  public  who  will  be  as  or 
required  to  respond,  as  well  as  a  brief 
abstract:  Primary:  State,  Local  or  Tribal 
Government.  Other:  None.  Local  law 
enforcement  agencies  that  received 
grant  funding  for  the  Problem  Solving 
Partnerships  (PSP)  grant  from  the  COPS 
Office  will  be  surveyed  regarding  the 
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activities  and  outcomes  of  the  analysis 
and  assessment  phases  of  their  grant 
project.  The  agencies  implementing  the 
problem-solving  process  through  their 
PSP  grants  vary  significantly  in  terms  of 
population  size,  primary  problems, 
location,  partners,  evaluators.  and 
demographics.  The  agencies  and  their 
partners  are  working  together  to  target 
either  specific  property  crimes,  violent 
crimes,  problems  associated  with  drugs 
and/or  alcohol,  or  crimes  related  to 
public  disorder. 

The  COPS  Office  is  looking  to  provide 
dociunentation  that  may  stimulate  the 
promotion  of  problem  solving  as  a  way 
of  addressing  crime/disorder  problems 
for  both  current  and  future  grantees 
looking  to  implement  the  problem- 
solving  approach.  The  Analysis  Survey 
will  be  distributed  to  grantees  onoe 
OMB  approval  is  obtained.  The 
Assessment  Survey  will  be  distributed 
to  grantees  at  a  later  date,  once  agencies 
have  completed  evaluating  the  impact  of 
their  tailor-made  responses.  Information 
obtained  from  these  surveys  will  be 
disseminated  to  other  departments  to 
promote  the  adoption  of  problem- 
solving  approaches. 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond/reply:  Each  siuvey,  the 
Analysis  Survey  and  the  Assessment 
Survey,  will  be  administered  one  time. 
Approximately  470  respondents  per 
survey  administration,  at  55  minutes  per 
respondent  per  survey  (including 
record-keeping). 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection:  Approximately  861.6  hours. 

If  additional  information  is  required 
contact:  Ms.  Brenda  E.  Dyer,  Deputy 
Clearance  Office.  United  States 
Department  of  Justice.  Information 
Management  and  Security  Staff  Justice 
Management  Division.  Suite  850, 
Wash^on  Center,  1001  G  Street  NW, 
Washington,  DC  20530. 

Dated:  October  8. 1998. 
Branda  E.  Oyer, 

Department  Deputy  Clearance  Officer.  United 
States  Department  of  Justice. 
[FR  Doc.  98-27783  Filed  10-15-«8:  8:45  am] 
■HJJNQ  OOOt  441*^T-« 


DEPARTMENT  OF  JUSTICE 

Notice  Of  Lodging  of  Settlement 
Agreement  Under  ttie  Clean  Air  Act, 
Clean  Water  Act,  Reeouree 
Coneervatlon  and  Recovery  Act, 
Emergency  Planning  and  Right  To 
Know  Act,  and  Toxic  Substance 
Control  Act 

Notice  is  hereby  given  that  the  United 
States,  on  behalf  of  the  United  States 
Environmental  Protection  Agency 
("EPA")  lodged  a  proposed  Consent 
Decree  in  the  United  States  District 
Court  for  the  Eastern  District  of 
Kentucky,  in  United  States  v.  Ashland. 
Inc..  Gvil  Action  No.  98-157.  on 
October  1. 1998.  This  Consent  Decree 
resolves  the  claims  of  the  United  States 
against  Ashland,  pursuant  to  the  Clean 
Air  Act,  16  U.S.C.  §  1431.  et  seq..  the 
Qean  Water  Act.  33  U.S.C.  §§  1251,  et 
seq..  the  Resource  Conservation  and 
Recovery  Act,  §§  6901 ,  et  seq..  the 
Emergency  Planning  and  Community 
Right-to-Know  Act,  42  U.S.C.  §§  11011, 
et  seq.,  the  Toxic  Substances  Control 
Act,  15  U.S.C.  §  2601,  et  seq.,  state 
permits,  related  state  laws,  and  state  and 
federal  regulations.  The  consent  decree 
concerns  Ashland's  operation  of 
petroleum  refineries  in  Canton,  Ohio, 
Catlettsburg,  Kentucl^,  and  St.  Paul 
Park,  Miimesota. 

The  Consent  Decree  provides  that 
Ashland  will  pay  $5,864,000  in  cash 
penalties  and  will  spend  approximately 
$15  million  implementing  four 
Supplemental  Environmental  Projects 
("SEPs").  In  addition,  Ashland  has 
agreed  to  undertake  injunctive  work  at 
its  three  facilities.  The  cost  of  this  work 
totals  approximately  $12  million.  The 
consent  decree  further  provides  for  the 
payment  of  interest  from  the  date  of 
lodging  the  decree  and  stipulated 
penalties  should  Ashland  fail  to  comply 
with  the  decree  including  failure  to 
complete  any  of  the  injunctive  work  or 
SEPs. 

The  Department  of  Justice  will 
receive,  for  a  period  of  thirty  (30)  days 
from  the  date  of  this  publication, 
comments  relating  to  the  proposed 
Settlement  Agreement.  Comments 
shoidd  be  addressed  to  the  Assistant 
Attorney  General  for  the  Enviroiunent 
and  Natural  Resources  Division, 
Department  of  Justice,  Washington,  D.C. 
20530,  and  should  refer  to  United  States 
V.  Ashland.  Inc.  DOJ  #90-7-1-906. 

The  proposed  Settlement  Agreement 
may  be  examined  at  the  following 
offices:  United  States  Attorney,  Eastern 
District  of  Kentucky,  110  West  Vine 
Street,  Suite  400,  Lexington,  KY  40596- 
3077,  United  States  Attorney  for  the 
Northern  District  of  Ohio,  1800  Bank 


One  Center,  600  Superior  Ave.,  E.. 
Qeveland,  Ohio  44114-2600;  United 
States  Attorney  for  the  District  of 
Minnesota,  300  South  4th  St..  Suite  600, 
Miimeapolis,  Minnesota  55415:  and  at 
the  Consent  Decree  Library,  1120  G 
Street,  N.W.,  3rd  Floor,  Washingtcm, 
D.C.  20005,  (202)  624-0892.  A  copy  of 
the  proposed  Settlement  Agreement 
may  be  obtained  in  person  or  by  mail 
from  the  Consent  Decree  Library,  1120 
G  Street,  N.W.,  3rd  Floor,  Washington, 
D.C.  20005.  In  requesting  a  copy  please 
refer  to  the  reference  given  above  and 
enclose  a  check  in  the  amount  of  $9.75 
(25  cents  per  page  reproduction  costs), 
payable  to  the  Consent  Decree  Library. 
Bruce  S.  Gelhar. 

Deputy  Chief,  Environmental  Enforcement 
Section.  Enviroiunent  and  Naturtil  Resources 
Division. 

(FR  Doc  98-27853  Filed  10-15-98:  8:45  am) 

HLUNO  coot  44ia-1S-M 


DEPARTMENT  OF  JUSTICE 

Notice  Of  Lodging  Of  Consent  Decree 
in  Clean  Walar  Act  Enforcement  Actlew 

In  accordance  with  the  Departmental 
PoUcy.  28  CFR  50.7.  notice  is  her^y 
given  that  a  Consent  Decree  in  United 
States  V.  Coastal  Coal  Company.  Inc.  et 
al..  Civil  Action  No.  2:98CV97  was 
lodged  with  the  United  States  District 
Court  for  the  Northern  District  of  West 
Virginia  on  September  28. 1998.  This 
Consent  Decree  resolves  the  United 
States'  claims  against  the  named 
defendants  under  Section  309(b)  and 
309(d)  of  the  Clean  Water  Act.  33  U.S.C 
§  1319(b)  and  1319(d),  for  discharging 
pollutants  in  violation  of  a  National 
Pollutant  Discharge  Elimination  System 
("NPDES")  permit  at  the  T  A  T  Fuels 
Mine  No.  2  in  Preston  County.  West 
Virginia.  The  Consent  Decree  requires 
Coastal  Coal  Company,  LLC  and  Coastal 
Coal  Company — ^West  Virginia,  LLC  to 
implement  a  r«nediation  project  at  the 
TAT  Fuels  Mine  No.  2  site  to  abate 
continuing  discharges  of  acid  mine 
drainage.  The  Consent  E)ecree  also 
requires  the  Coastal  companies  to  pay  a 
dvil  penalty  of  $100,000  and  requires 
defendant  FSS  Holdings,  Inc.  to  pay  a 
dvil  penalty  of  $10,000. 

The  Department  of  Justice  will  accept 
written  comments  on  the  proposed 
Consent  Decree  for  thirty  (30)  days  from 
the  date  of  publication  of  this  notice. 
Please  address  comments  to  the 
Assistant  Attorney  General, 
Environment  and  Natural  Resources 
Division,  Department  of  Justice,  P.O. 
Box  761 1 ,  Ben  Franklin  Sution, 
Washington,  D.C  20044  and  refer  to 
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United  States  v.  Coastal  Coal  Company, 
et  al.  DO]  No.  90-5-1-4287-1. 

Copies  of  the  proposed  Consent 
Decree  may  be  examined  at  the  Office  of 
the  United  States  Attorney,  Northern 
District  of  West  Virginia,  100  Main 
Street.  Room  200,  WheeUng.  West 
Virginia  26003;  EPA  Region  III,  1650 
Arch  Street,  Philadelphia.  PA  19103; 
and  at  the  Consent  Decree  Library,  1120 
G  Street.  N.W..  4th  Floor,  Washington. 
D.C.  20005,  (202)  624-0892.  A  copy  of 
the  proposed  Consent  Decree  may  be 
obtained  in  person  or  by  mail  from  the 
Consent  Decree  Library,  1120  G  Street, 
N.W.,  4th  Floor,  Washington,  D.C. 
20005.  When  requesting  a  copy  of  the 
proposed  Consent  Decree,  please 
enclose  a  check  to  cover  the  twenty-five 
cents  per  page  reproduction  costs 
payable  to  the  "Consent  Decree  Library" 
in  the  amount  of  $10,  and  please 
reference  United  States  v.  Coastal  Coal 
Company,  et  al,  DOJ  No.  90-5-1-1- 
4287-1. 
f  ou  M.  GroM, 

Chief.  Environmental  Enforcement  Section, 
Environment  and  Natural  Resources  Division, 
U.S.  Department  of  Justice. 
(PR  Doc.  98-27852  Filed  lO-lS-M:  8:45  am) 
MLUNQ  COOC  44ie-1S-«l 


DEPARTMENT  OF  JUSTICE 
Drug  Enforcement  Administration 

[DEAfi7»P] 

Controlled  SutMtances:  Proposed 
Aggregate  Production  Quotas  for  1999 

AOENCY:  Drug  Enforcement 
Administration  (DEA),  Justice. 
ACTION:  Notice  of  proposed  1999 
aggregate  production  quotas. 


SUMMARY:  This  notice  proposes  initial 
1999  aggregate  production  quotas  for 
controlled  substances  in  Schedules  I 
and  II  of  the  Controlled  Substances  Act 
(CSA). 

DATES:  Conunents  or  objections  must  be 
received  on  or  before  November  16, 
1998. 

ADDRESSES:  Send  comments  or 
objections  to  the  Acting  Deputy 
Administrator,  Drug  Enforcement 
Administration,  Washington,  D.C. 
20537,  Attn:  DEA  Federal  Register 
Representative  (CCR). 
FOR  FURTHER  INFORMATION  CONTACT: 
Frank  L.  Sapienza.  Chief,  Drug  and 
Chemical  Evaluation  Section,  Drug 
Enforcement  Administration, 
Washington.  D.C.  20537,  Telephone: 
(202) 307-7183. 

SUPPI.EMENTARY  INFORMATION:  Section 
306  of  the  CSA  (21  U.S.  C.  826)  requires 
that  the  Attorney  General  establish 
aggregate  production  quotas  for  each 
basic  class  of  controUeid  substance  listed 
in  Schedules  I  and  II.  This 
responsibility  has  been  delegated  to  the 
Administrator  of  the  DEA  by  Section 
0.100  of  Title  28  of  the  Code  of  Federal 
Regulations.  The  Administrator,  in  turn, 
has  redelegated  this  function  to  the 
Deputy  Administrator  of  the  DEA 
pursuant  to  Section  0.104  of  Title  28  of 
the  Code  of  Federal  Regulations. 
The  proposed  1999  aggregate 
production  quotas  represent  those 
quantities  of  controlled  substances  that 
may  be  produced  in  the  United  States  in 
1999  to  provide  adequate  supplies  of 
each  substance  for:  the  estimated 
medical,  scientific,  research,  and 
industrial  needs  of  the  United  States; 
lawful  export  requirements;  and  the 
establishment  and  maintenance  of 
reserve  stocks.  These  quotas  do  not 
include  imports  of  controlled 


substances  for  use  in  industrial 
processes. 

In  determining  the  proposed  1999 
aggregate  production  quotas,  the  Acting 
Deputy  Administrator  considered  the 
following  factors:  total  actual  1997  and 
estimated  1998  and  1999  net  disposals 
of  each  substance  by  all  manufacturers; 
estimates  of  1998  year-end  inventories 
of  each  substance  and  of  any  substance 
manufactured  from  it  and  trends  in 
accumulation  of  such  inventories; 
product  development  requirements  of 
both  bulk  and  finished  dosage  form 
manufacturers;  projected  demand  as 
indicated  by  procurement  quota 
appUcations  filed  pursuant  to  Section 
1303.12  of  Title  21  of  the  Code  of 
Federal  Regulations;  and  other  pertinent 
information. 

Pursuant  to  Section  1303  of  Title  21 
of  the  Code  of  Federal  Regulations,  the 
Acting  Deputy  Administrator  of  the 
DEA  will,  in  early  1999,  adjust  aggregate 
production  quotas  and  individual 
manufacturing  quotas  allocated  for  the 
year  based  upon  1998  year-end 
inventory  and  actual  1998  disposition 
data  supplied  by  quotas  recipients  for 
each  basic  class  of  Scheudle  I  or  U 
controlled  substance. 

Therefore,  under  the  authority  vested 
in  the  Attorney  General  by  Section  306 
of  the  CSA  of  1970  (21  U.S.C.  826), 
delegated  to  the  Administrator  of  the 
DEA  by  Section  0.100  of  Title  28  of  the 
Code  of  Federal  Regulations,  and 
redelegated  to  the  Deputy  Administrator 
piusuant  to  Section  0.104  of  Title  28  of 
the  Code  of  Federal  Regulations,  the 
Acting  Deputy  Administrator  hereby 
proposes  that  the  1999  aggregate 
production  quotas  for  the  following 
controlled  substances,  expressed  in 
grams  of  anhydrous  acid  or  base,  be 
established  as  follows: 


Basic  dass 


Proposed 
1999  quotas 


Schedule  I: 


2,5-Dime(hoxyamphetamine 

2,S-0imettK>xy-4-ethylaniphetamine  (OOET)  .„ 

3-Methyt1entanyl 

3-Methytthio(entany< 

3,4-Methytenedioxyamphelaniine  (MDA)  , 

3,4-M«lhy<enedioxy-^4-ethylamphetamine  (MDEA) 
3,4-Methytonedk>xymetharnphelarrane(MDMA)  .. 

3,4,5-TrimeltK>xyainph6tamine 

4-6romo-2.5-Oimethoxyamphetamine  (DOB) , 

4-Bromo-2,&-Dimethoxyphenettyyiamine  (2-CB)  .... 

4-Methoxyamphetamine  

4-Meltiylaminorex  , 

4  Mothyl-2,5-Dimettx)xyamphetamine  (DOM) 

5-Mettx>xy-3.4-Me(tiy(enedk)xyamphetamine 

Acetyl-alpha-methytfentanyl , 

Acetykfhydrocodeine 

Acelylmelhadol  

AMyipnxSne  „ , 

Alpha-acetyknethadoi  ................................. 


10.001,000 

2 

14 

2 

20 

30 

20 

2 

2 

2 

17 

3 

2 

2 

2 

2 

7 

2 

7 
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Basic  dass 


Proposed 

1999  ( 


Aipha-sttiyttryptamine ~ 

Alpha-melhadol 

Alpha ' fnolhy Nonlanyl 

Alpha  fiMMhylthiofentanyl .............. 

Afjnaproone 

Benzyknoiphine 

BetA'aoelylniethadol 

Bela-hydroxy-^-flnelhytfenianyl 

Beta-hydroKyfsntanyl  ................... 

Betamsprodne  ............................ 

Belaprodine 

Bufolenine — 

Cathinone 

Codeine-N-oxide 

DiettiyNiypUunne » 

DKenoxin » 

Dfiydromofphine 

Dimethyllryptamins 

Heroin  

Hydroxypettwfne  ~ 

Lysergic  acid  dMhytamide  (LSD) 

MothaQuoiofw  .»...». »»......».... 


N.N-Disfnethylainphetamne 

N-Elhyl-l-Phenyteyciohexytamine(PCE)  . 

W-Clf  lyilM  I  ^il  Willi  I W  K)  _ 

N-Hydroxy-3,4Mothylenedk)xyamphe>aniine 

NOfacymeeiaooi 

Norte^orphand 


Normofphine 

Para-lluorolantanyl — 

Phdcodne „ 

Propiram  ..........._.....__........«...._..._, 

Psilocybin . 

Tetrahydrocannabinols  ............................ 

Thioterilanyi  

TiwnoperKfine 

Schedule  II: 

1 -Ptionylcydohexytamns  

l-PipendnocydohexanBcaitionitrile  (PCC) 

ANenlwiil 

AmobBrtxtsI «.»».».. 


Cocsins  >^x>.^>*#«,x.,>.-.»,. ■.■»....»««...■.....«.■.....«■.....>... ■» ■■■>.»— — ■■■» -..■■■« ■■..-..■.■■■■■■>■■■«.■■.■...■..■■■ 

Codeine  (for  sale) . 

Codeine  (for  oonvorsion) „ „..._....„»_.»-.......»...._—_ ~... 

Desoxyephedrine— 662.000  grams  ct  levodesoxyephedrine  for  use  in  a  nort-ooraroled.  non-prescriplion  produd  and  35,000 

grams  tor  mettiannphelamne 

Dextropropoxyphene „........„...„ „.._... — .. — _ «_«...__... — 

L^S flV^JI ^^(n^^^^ffl ^0    ...>..>...».^m »*»*■»»♦■»*>***.*■»»».**.*■***.».*..*■■....*»..*..*.*.**.**.*.***"*♦■*.*»»»*■■».>■•■■.■.■**»*■*»■*»**■»■■■*■■*■*.*»»**»»**■— .*»**..».*.***.*...*...***.*..... 
L^KMHp*K#XyiSlO    >■■■•>••••.••■••....•••.••••••••■.•■•■■••»■••••••••••••••••«■••«>«••■■.■■*«•>•>•**■■•.•■•»»■«■■*•*••■•••««.•>•■•«•••••••■•*••.••••*•*••••••••••*•■»**■*••*>•*■•*•*«>•>■■•*•■ 

Ethytmorphine  ......................................................... — ~... — _ — ....»...»_...„....»»..»....._..__ — _..___..„._„_ «. — ».„.„ 

^1.  i  I  ill  '■■iTiiw 

Hydrooodone  (for  sale) ...........................»........._......„_.....__...... — .„.._. — ..».._....__.«...._.......-»»«.„_...___.._»—._ 

f^Y^fflQpQQQfte    (for    COnVerSlOO]      , ^n mnninmiiinnmm ■ ..i. I  Hi  I  111111111111111  I--- FT  — 

Hydromorphone ~..~ » «....» .. — «......._»..«..»_.„»..__.....>..«.....»....._». — . — 

Isomeltiadone .................».......»„...»~....»_.....„......_.~~~_..~_.....~_~«...~~~.._.....»~~— — ...— 

Lev<>alpha-acetylmethadd  (LAAM)  

Levomelhorphan 

Methadone  (for  sale)  . 

Methadone  (for  conversion) ......................_..__..__...„....».._.-...._«. — .__..„«_. 

Methadone  inlermedttte 


.  2 
2 
2 
2 
2 
2 
7 
2 
2 
2 
2 
2 
2 
2 
2 
9 
2 
3 
9.000 
7 
3 
2 
2 
57 
8 
17 
11 
2 
7 
S 
7 
4 
2 
2 
7_ 
7 
2 
2 
415.000 
2 
2 
52.000 
2 
2 

12 

12 

2 

12 

5.564.000 

251.000 

60.641.000 

22,950.000 

687.000 

109.500.000 

121.000 

1,240.000 

151.000 

13 

2284X10 

2 

16,314.000 

1,300,000 

856,000 

12 

201.000 

2 

15.000 

10.294,000 

4,992.000 

267.000 

7.223.000 
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Basic  class 


Methamphetamine  (for  conversion) 

Methylphenidate 

Morphine  ((or  sale)  

Morphine  (lor  conversion) — 

Nabilone 

Noroxymorphone  ((or  sale) 

Noroxymorphone  ((or  conversion)  . 

Opium  „ 

Oxycodone  (for  sale)  

Oxycodorte  ((or  conversion)  

Oxymorphone  

PentobartHtal 

Phencydidine 

Phenmetrazine 

Phenylacetone 

Secot>art>ital  

Sufentanil  

Thebaine _ 


Proposed 
1999  quotas 


14 
12 
76 


2 
12 

17 


17 


723,000 

442.000 

,445,000 

,300,000 

2 

25,000 

,067,000 

640,000 

,118.000 

51.000 

166.000 

,356,000 

40 

2 

10 

25 

752 

,695,000 


The  Acting  Deputy  Administrator 
•  further  proposes  that  aggregate 
production  quotas  for  all  other 
Schedules  I  and  II  controlled  substances 
included  in  Sections  1308.11  and 
1308.12  of  Title  21  of  the  Code  of 
Federal  Regulations  be  established  at 
zero. 

All  interested  persons  are  invited  to 
submit  their  comments  and  objections 
in  writing  regarding  this  proposal.  A 
person  may  object  to  or  comment  on  the 
proposal  relating  to  any  of  the  above- 
mentioned  substances  without  filing 
comments  or  objections  regarding  the 
others.  If  a  person  believes  that  one  or 
more  of  these  issues  warrant  a  hearing, 
the  individual  should  so  state  and 
summarize  the  reasons  for  this  belief. 

In  the  event  that  comments  or 
objections  to  this  proposal  raise  one  or 
more  issues  which  the  Acting  Deputy 
Administrator  finds  warrant  a  hearing, 
the  Acting  Deputy  Administrator  shall 
order  a  public  hearing  by  notice  in  the 
Federal  Register,  summarizing  the 
issues  to  be  heard  and  setting  the  time 
for  the  hearing. 

The  Office  of  Management  and  Budget 
has  determined  that  notices  of  aggregate 
production  quotas  are  not  subject  to 
centralized  review  under  Executive 
Order  12866.  This  action  has  been 
analyzed  in  accordance  with  the 
principles  and  criteria  contained  in 
Executive  Order  12612,  and  it  has  been 
determined  that  this  matter  does  not 
have  sufficient  federalism  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment. 

The  Acting  Deputy  Administrator 
hereby  certifies  that  this  action  will 
have  no  significant  impact  upon  small 
entities  whose  interests  must  be 
considered  under  the  Regulatory 
Flexibility  Act,  5  U.S.C.  601  et  seq.  The 
establishment  of  aggregate  production 


quotas  for  Schedules  I  and  H  controlled 
substance  is  mandated  by  law  and  by 
international  treaty  obligations. 
Aggregate  production  quotas  apply  to 
approximately  200  DEA  registered  bulk 
and  dosage  form  manufacturers  of 
Schedules  I  and  11  controlled 
substances.  The  quotas  are  necessary  to 
provide  for  the  estimated  medical, 
scientific,  research  and  industrial  needs 
of  the  United  States,  for  export 
requirements  and  the  establishment  and 
maintenance  of  reserve  stocks.  While 
aggregate  production  quotas  are  of 
primary  importance  to  large 
manufacturers,  their  impact  upon  small 
entities  is  neither  negative  nor 
beneficial.  Accordingly,  the  Acting 
Deputy  Administrator  has  determined 
that  this  action  does  not  require  a 
regulatory  fiexibility  analysis. 

Dated;  October  8. 1998. 
Donnie  R.  Marshall, 

Acting  Deputy  Administrator. 

IFR  Doc.  98-27740  Filed  10-15-98:  8:45  ami 
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DEPARTMENT  OF  JUSTICE 

Immigration  and  Naturalization  Sarvica 

Agancy  Information  Collactton 
Activitiaa:  Propoaad  Collaction; 
Conmiant  Raquaat 

action:  Extension  of  existing  collection; 
reengineered  foreign  students  pilot 
program. 

The  Department  of  Justice, 
Immigration  and  Naturalization  Service 
(INS)  has  submitted  the  following 
information  request  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review  and  clearance  in  accordance 
with  the  Paperwork  Reduction  Act  of 
1995.  The  information  collection  was 


previously  published  in  the  Federal 
Ri^er  on  July  9, 1998  at  63  FR  37142. 
allowing  for  a  60-day  comment  period. 
No  comments  were  received  by  the 
Immigration  and  Naturalization  Service. 
The  purpose  of  this  notice  is  to  allow 
an  additional  30  days  for  public 
comments.  Comments  are  encouraged 
and  will  be  accepted  until  November  16, 
1998.  This  process  is  conducted  in 
accordance  with  5  CFR  Part  1320.10. 

Written  comments  and/or  suggestions 
regarding  the  item(s)  contained  in  this 
notice,  especially  regarding  the 
estimated  public  burden  and  associated 
response  time,  should  be  directed  to  the 
Office  of  Information  and  Regulatory 
Affairs,  Attention:  OMB  Desk  Officer  for 
the  Immigration  and  Naturalization 
Service,  Office  of  Management  and 
Budget,  Room  10235,  Washington,  DC 
20530  (202-395-7316).  Additionally, 
comments  may  be  submitted  to  ONffl  via 
facsimile  to  202-395-7285.  Comments 
may  also  be  submitted  to  the 
Department  of  Justice  (DOJ).  Justice 
Management  Division,  Information 
Management  and  Security  Staff, 
Attention:  Stuart  Shapiro,  Department 
Clearance  Officer.  Suite  850. 1001  G 
Street.  NW.,  Washington.  DC  20530. 
Additionally,  comments  may  be 
submitted  to  DOJ  via  facsimile  to  202- 
514-1534. 

Written  comments  and  suggestions 
firom  the  public  should  address  one  or 
more  of  the  following  points: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility: 

(2)  Evaluate  the  accuracy  of  the 
agencies/components  estimate  of  the 
burden  Of  the  proposed  collection  of 
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information,  including  the  validity  of 
the  methodology  and  assumptions  used; 

(3)  Enhance  One  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g..  permitting  electronic  submission  of 
responses. 

Overview  of  this  Information 
Collection: 

(1)  Type  of  Information  Collection: 
Extension  of  a  currently  approved 
collection. 

(2)  Title  of  the  Form/Collection: 
Reengineered  Foreign  Students  Pilot 
Pro0am. 

(3)  Agency  form  number,  if  any.  and 
the  applicable  component  of  the 
Department  of  Justice  sponsoring  the 
collection:  No  agency  form  number. 
Office  of  Examinations — Adjudications 
Division.  Immigration  and 
Naturalization  Service. 

(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract:  Primary:  Not-for-profit 
institutions.  Business  or  odier  for-profit. 
The  INS  and  the  United  States  and 
Information  Agency  (USIA)  are 
initiating  a  pilot  project  to  test  a 
prototype  of  a  reengineered  Foreign 
Student  and  School  Program  as 
mandated  under  Subtitle  D.  Section  641 
of  the  Illegal  Immigration  Reform  and 
Immigrant  Responsibility  Act  of  1996. 
The  pilot  effort  will  test  an 
administrative  process  to  use  a 
computer-supported  notification  and 
reporting  process  from  schools  to  the 
INS  regarding  foreign  students  and 
exchange  visitors  through  the  duration 
of  their  status  in  the  United  States. 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond:  50  respondents  at  60  hours  per 
response. 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection:  3,000  annual  burden  hours. 

If  additional  comments,  suggestions, 
or  need  a  copy  of  the  proposed 
information  collection  instrument  with 
instructions,  or  additional  information, 
please  contact  Richard  A.  Sloan  (202- 
514-3291),  Director,  Policy  Directives 
and  Instructions  Branch,  Immigration 
and  Naturalization  Service,  U.S. 
Department  of  Justice,  Room  5307,  425 
I  Street.  NW..  Washington.  DC  20536. 
Additionally,  comments  and/or 
suggestions  regarding  the  item(s) 
contained  in  this  notice,  especially 


regarding  the  estimated  public  burden 
and  associated  response  time  may  also 
be  directed  to  Mr.  Richard  A.  Sloan.  If 
additional  information  is  required 
contact:  Ms.  Brenda  E.  Dyer,  Deputy 
Clearance  Officer  United  States 
Department  of  Justice,  Information 
M^agement  and  Security  Staff,  Justice 
Management  Division,  Suite  850, 
Washington  Center.  1001  G  Street  N.W. 
Washington.  DC  20530. 

Dated:  October  8, 1998. 
Brenda  E.  Dyer, 

Deputy  Clearance  Officer,  United  States 
Department  offustice. 

[FR  Doc.  98-27741  Filed  10-15-98;  8:45  ami 
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DEPARTMENT  OF  JUSTICE 

Immigration  and  Naturalization  Sarvica 

Aganqf  Information  Collaction 
Activitiaa:  Commant  Raquaat 

ACTXM:  Request  OMB  Emergency 
Approval;  Application  for 
Naturalization.  Supplement  A. 

The  Department  of  Justice. 
Immigration  and  Naturalization  Service 
(INS)  has  submitted  an  emergency 
information  collection  request  (ICR) 
utilizing  emergency  review  procedures, 
to  the  (jffice  ofManagement  and  Budget 
(OMB)  for  review  and  clearance  in 
accordance  with  section  1320.13(a)(1)  of 
the  Paperwork  Reduction  Act  of  1995. 
The  INS  has  determined  that  it  cannot 
reasonably  comply  with  the  normal 
clearance  procedures  imder  this  part 
because  normal  clearance  procedures 
are  reasonably  likely  to  prevent  or 
disrupt  the  collection  of  information. 
Therefore.  OMB  approval  has  been 
requested  by  October  16. 1998.  If 
granted,  the  emergency  approval  is  only 
valid  for  180  days.  ALL  comments  and/ 
or  questions  pertaining  to  this  pending 
request  for  emergency  approval  MUST 
be  directed  to  OMB.  Office  of 
Information  and  Regulatory  Affairs, 
Attention:  Mr.  Stuart  Shapiro,  202-395- 
7316,  Department  of  Justice  Desk 
Officer,  Washington,  DC  20503. 
Comments  regarding  the  emergency 
submission  of  this  information 
collection  may  also  be  submitted  via 
facsimile  to  Mr.  Shapiro  at  202-395- 
6974. 

During  the  first  60  days  of  this  same 
period,  a  regular  review  of  this 
information  collection  is  also  being 
undertaken.  During  the  regular  review 
period,  the  INS  requests  written 
comments  and  suggestions  fix)m  the 
public  and  affected  agencies  concerning 
this  the  information  collection. 


Comments  are  encouraged  and  will  be 
accepted  until  December  15,  1998. 
During  60-day  regular  review,  ALL 
comments  and  suggestions,  or  questions 
regarding  additional  information,  to 
include  obtaining  a  copy  of  the 
information  collection  instrument  with 
instructions,  should  be  directed  to  Mrr- 
Richard  A.  Sloan,  202-514-3291. 
Director,  Policy  Directives  and 
Instructions  Branch,  Immigration  and 
Naturalization  Service,  U.S.  Department 
of  Justice.  Room  5307.  425  I  Street.  NW.. 
Washington,  DC  20536.  Written 
comments  and  suggestions  ht>m  the 
public  and  affected  agencies  concerning 
the  proposed  collection  of  information 
should  address  one  or  more  of  the 
following  four  points: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility: 

(2)  Evaluate  the  aociiracy  of  the 
ag«icies  estimate  of  the  btirden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assimiptions  used; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Ovenriew  of  This  Infiormation 
Collection 

(1)  Type  of  Information  Collection: 
Reinstatement  with  change  of  previously 
approved  information  collection. 

(2)  Title  of  the  Form/Collection: 
Application  for  Naturalization, 
Supplement  A. 

(3)  Agency  form  niunber,  if  any,  and 
the  applicable  component  of  the 
Departaient  of  Justice  sponsoring  the 
collection:  Form  N-400.  Office  of 
Naturalization  Operations,  Immigration 
and  Natiualization  Service. 

(4)  Affiected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract:  Primary:  Individuals  or 
household^  The  information  collected 
is  used  by  the  INS  to  determine 
eligibility  for  naturalization. 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond:  700.000  responses  at  6  hours 
per  response. 
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(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection:  4,200.000  annual  burden 
hours. 

If  additional  information  is  required 
contact:  Mr.  Robert  B.  Briggs,  Clearance 
Officer,  United  States  Department  of 
Justice,  Information  Management  and 
Security  Staff.  Justice  Management 
Division.  Suite  850,  Washington  Center, 
1001  G  Street,  NW.,  Washington.  IX 
20530. 

Dated:  October  8. 1998. 
Robut  B.  BriggB. 

Department  Clearance  Officer,  United  States 
Department  of  Justice. 
IFR  Doc.  98-27784  Filed  10-15-98;  8:45  am) 
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DEPARTMENT  OF  JUSTICE 
Office  of  Justice  Programs 
National  Institute  of  Justice 

(0JP(NU>-11M1 

mN1121-ZB35 

National  Institute  of  Justice 
Announcement  of  th*  Third  Meeting  of 
the  National  Commission  on  the  Future 
of  ONA  Evidence 

AQENCY:  Office  of  Justice  Programs. 
National  Institute  of  Justice.  Justice. 

ACTION:  Notice  of  meeting. 

SUPPLBMENTARY  WfOPMAVOH:  The  third 
meeting  of  the  National  Commission  on 
the  Future  of  DNA  Evidence  will  take 
place  beginning  on  Sunday.  November 
22,  1998,  from  2:00  FM-5:00  PM  CSX 
and  will  continue  on  Monday. 
November  23,  1998,  beginning  at  9:00 
AM  CST  and  ending  at  4:00  PM  CST. 
The  meeting  will  take  place  at  the  Regal 
Knickerbocker  Hotel.  163  East  Walton 
Place,  Chicago.  Illinois  60611. 

The  National  Commission  on  the 
Future  of  DNA  Evidence,  established 
pursuant  to  Section  3(2}A  of  the  Federal 
Advisory  Committee  Act.  5  U.S.C.  App. 
2.  will  meet  to  carry  out  its  advisory 
functions  under  Sections  201-202  of  the 
Omnibus  Crime  Control  and  Safe  Streets 
Act  of  1968.  as  amended.  This  meeting 
will  be  open  to  the  public. 

FOR  FURTHER  INFORMATION  CONTACT: 
Christopher  H.  Asplen,  AUSA, 
Executive  Director  (202)616-8123. 

Authority 

This  action  is  authorized  under  the 
Omnibus  Crime  Control  and  Safe  Streets 
Act  of  1968.  §§  201-02.  as  amended.  42 
U.S.C.  3721-23  (1994). 


Background 

The  purpose  of  the  National 
Commission  on  the  Future  of  DNA 
Evidence  is  to  provide  the  Attorney 
General  with  recommendations  on  the 
use  of  current  and  future  DNA  methods, 
applications  and  technologies  in  the 
operation  of  the  criminal  justice  system, 
firom  the  Crime  scene  to  the  courtroom. 
Over  the  course  of  its  Charter,  the 
Commission  will  review  critical  policy 
issues  regarding  DNA  evidence  and 
provide  recommended  courses  of  action 
to  improve  its  use  as  a  tool  of 
investigation  and  adjudication  in 
criminal  cases. 

The  Commission  will  address  issues 
in  five  specific  areas:  (1)  the  use  of  DNA 
in  postconviction  relief  cases,  (2)  legal 
concerns  including  Daubert  challenges 
and  the  scope  of  discovery  in  DNA 
cases.  (3)  criteria  for  training  and 
technical  assistance  for  criminal  justice 
professionals  involved  in  the 
identification,  collection  and 
preservation  of  DNA  evidence  at  the 
crime  scene.  (4)  essential  laboratory 
capabilities  in  the  face  of  emerging 
technologies,  and  (5)  the  impact  of 
future  technological  developments  in 
the  use  of  DNA  in  the  criminal  justice 
system.  Each  topic  will  be  the  focus  of 
the  in-depth  analysis  by  separate 
working  groups  comprised  of  prominent 
professionals  who  will  report  back  to 
the  Commission. 
Jeranjr  Travis, 

Director.  National  Institute  of  Justice. 
(PR  Doc.  98-27804  Filed  10-15-98:  8:45  am) 
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DEPARTMENT  OF  LABOR 

Employment  Standards  Administration 

Propoaed  Collection;  Comment 
Request 


action:  Notice. 


SUMMARY:  The  Department  of  Labor,  as 
part  of  its  continuing  effort  to  reduce 
paperwork  and  respondent  burden, 
conducts  a  preclearance  consultation 
program  to  provide  the  general  public 
and  Federal  agencies  with  an 
opportunity  to  comment  on  proposed 
and/or  continuing  collections  of 
information  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995 
(PRA95)  |44  U.S.C.  3506(c)(2)(A)l.  This 
program  helps  to  ensure  that  requested    . 
data  can  be  provided  in  the  desired 
format,  reporting  burden  (time  and 
financial  resources)  is  minimized, 
collection  instruments  are  clearly 
understood,  and  the  impact  of  collection 
requirements  on  respondents  can  be 


properly  assessed.  Currently,  the 
Employment  Standards  Administration 
is  soliciting  comments  concerning  the 
proposed  extension  of  three  information 
collections.  Two  of  the  information 
collections  are  conducted  by  the  Office 
of  Workers'  Compensation  Programs. 
Division  of  Coal  Mine  Workers' 
Compensation,  and  the  third  is 
conducted  by  the  Wage  and  Hour 
Division.  They  are:  (1)  Comparability  of 
Current  Work  to  Coal  Mine  Employment 
(CM-913).  Coal  Mine  Employment 
Affidavit  (CM-918).  Affidavit  of 
Deceased  Miner's  Condition  (CM-1093); 
(2)  Report  of  Ventilatory  Study  (CM- 
907).  Roentgenographic  Interpretation 
Form  (CM-933  and  933b),  Medical 
History  and  Examination  for  Coal  Mine 
Workers'  Compensation  (CM-988), 
Report  of  Arteria^Blood  Gas  Study 
(CM-1159);  and  (3)  Report  of 
Construction  Contractor's  Wage  Rates 
(WD-10).  A  copy  of  the  proposed 
information  collection  requests  can  be 
obtained  by  contacting  the  office  listed 
below  in  the  addressee  section  of  this 
notice. 

DATES:  Written  comments  must  be 
submitted  to  the  office  listed  in  the 
addressee  section  below  on  or  before 
December  18. 1998.  The  Department  of 
Labor  is  particularly  interested  in 
comments  which: 

•  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

•  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

•  Enhance  the  quality,  utility  and 
clarity  of  the  information  to  be 
collected;  and 

•  minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g..  permitting  electronic  submissions 
of  responses. 

ADDRESSEES:  Contact  Ms.  Patricia  Forkel 
at  the  U.S.  Department  of  Labor.  200 
Constitution  Avenue.  N.W.,  Room  S- 
3201,  Washington,  D.C.  20210. 
telephone  (202)  693-0339.  The  Fax 
number  is  (202)  219-6592.  (These  are 
not  toll-free  numbers.) 
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SUPPLEMENTARY  INFORMATION: 

Comparability  of  Current  Work  to  Coal 
Mine  Employment  (CM-913).  Coal  Mine 
Employment  Affidavit  (CM-418). 
Affidavit  of  Deceased  Miner's  Condition 
(CM-1093) 

/.  Backgfnund 

Once  a  coal  miner  has  been  identified 
as  having  performed  non-coal  mine 
work  subsequent  to  coal  mine 
employment,  the  miner  or  the  miner's 
survivor  completes  a  CM-913.  a  form 
which  compares  coal  mine  with  non- 
coal  mine  work,  and  is  used  to  establish 
whether  the  miner  is  totally  disabled 


due  to  black  lung  disease.  The  CM-918 
is  an  affidavit  which  is  used  to  gather 
coal  mine  employment  evidence  when 
primary  evidence  is  unavailable  or 
incomplete.  The  CM-1093  is  an 
affidavit  for  recording  lay  medical 
evidence  when  evidence  of  the  miner's 
medical  condition  is  insufficient. 

//.  Current  Actions 

The  Department  of  Labor  (DOL)  seeks 
approval  of  the  extension  of  this 
information  collection  in  order  to  carry 
out  its  responsibility  to  determine 
eligibility  for  black  lung  benefits. 

Tyjie  of  Review:  Extension. 


Agency:  Employment  Standards 
Administration. 

Title(s):  Comparability  of  Current 
Worit  to  Coal  Mine  Employment,  Coal 
Mine  Employment  Affidavit.  Affidavit 
of  Deceased  Miner's  Condition. 

OKfB  Number  1215-0056. 

Agency  Numbers:  CM-913.  CM-918, 
CM-1093. 

Affected  Public:  Individuals  or 
Households. 

TotaJ  Respondents:  3.336. 

Frequency:  On  occasion. 

Total  Responses:  3,336. 

Estimated  TotaJ  Burden  Hours:  1,618. 


Form 

Respondents 

Responses 

Average 

minutes 

per  response 

Burden  hours 

CM-913  „ 

CM-918  - „ 

CM-1093  

3.136 
100 
100 

3,136 
100 
100 

30 
10 
20 

1.568 
17 
33 

Total  Burden  Cost  (capital/startup): 
SO. 

Total  Burden  Cost  (operating  and 
maintenance):  $0. 

Report  of  Ventilatory  Study  (CM-907), 
Roentgenographic  Interpretation  Forms 
(CM-933  and  933b).  Report  of  Physical 
Examination  (CM-988).  Report  of 
Arterial  Blood  Gas  Study  (CM-11S9) 

/.  Backffvund 

These  forms  are  reports  of  diagnostic 
medical  testing  and  are  used  to  establish 


the  total  disability  of  a  coal  miner  due 
to  black  limg  disease. 

n.  Current  Actions 

The  Department  of  Labor  (DOL)  seeks 
approval  of  the  extension  of  this 
information  collection  in  order  to  carry 
out  its  responsibility  to  determine 
eligibility  for  black  lung  benefits. 

Tyf>e  of  Review:  Extension. 

Agency:  Employment  Standards 
Administration. 


Title(s):  Report  of  Ventilatory  Study, 
Roentgenographic  Interpretation  Forms, 
Report  of  Physical  Examination,  Report 
of  Arterial  Blood  Gas  Study. 

OMB  Number:  1215-0090. 

Agency  Numbers:  CM-907,  CM-933, 
CM-933b,  CM-988,  CM-1159. 

Affected  Public:  Business  or  other  for- 
profit;  Not-for-profit  institutions. 

Total  Respondents:  37.800. 

Frequency:  On  occasion. 

Total  Responses:  37,800. 

Estimated  Total  Burden  Hours:  9.338. 


Form 


Average 

idents 

Responses 

minules 
per  resportse 

Burden  hours 

7.425 

7.425 

20 

2,475 

14,850 

14.850 

5 

1,238 

675 

6^ 

5 

56 

7.425 

7.425 

30 

3.713 

7.425 

7.425 

15 

1,856 

CM-907  . 
CM-933  . 
CM-933b 
CM-988  . 
CM-1159 


Total  Burden  Cost  (capital/startup): 
$0. 

Total  Burden  Cost  (operating  and 
maintenance):  SO. 

Report  of  Construction  Contractor's 
Wage  Rates  (WD-10) 

/.  Background 

The  Davis-Bacon  Act  provides  that 
every  government  contract  in  excess  of 
$2,000  which  involves  the  employment 
of  mechanics  and/or  laborers  contain  a 
provision  stating  the  minimum  wages  to 
be  paid,  which  are  based  upon  the 
prevailing  wage  rate  in  the  £u«a  for 
corresponding  classes  of  mechanics  and 
laborers  employed  on  similar  projects. 
Further,  Section  1.3  of  Regulations,  29 


CFR  Part  I  provides  that  the  Wage  and 
Hour  Administrator  will  conduct  a 
continuing  program  for  the  obtaining 
and  compiling  of  wage  rate  information 
for  the  purpose  of  making  wage 
determinations. 

//.  Current  Actions 

The  Wage  and  Hour  Division  seeks 
the  revision  of  the  currently  approved 
information  collection  WD-10.  The 
form  has  been  revised  in  order  to  make 
it  more  user  friendly  and  easier  for 
respondents  to  provide  requested 
information.  It  has  also  been  made 
machine  readable.  Electronic  imaging  of 
the  forms  will  expedite  data  transfer 
from  hard  copy  to  the  supporting  data 


base.  The  form  redesign  is  necessary  for 
character  recognition  software  to  woric 
effectively.  The  revised  form  provides 
contractors  with  space  to  list  the 
subcontractors  which  they  engaged  on 
the  project;  the  current  form  asked  the 
contractors  to  list  their  subcontractors 
on  a  separate  sheet  of  paper.  There  are 
four  different  versions  of  the  WI>-10 
based  on  the  four  different  types  of 
construction  recognized  by  the  Wage 
and  Hour  Division. 

Type  of  Review:  Revision. 

Agency:  Employment  Standards 
Administration. 

Title:  Report  of  Construction 
Contractor's  Wage  Rates. 

OMB  Number:  121 5-0046. 

Agency  Numbers:  WD-10. 
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Affected  Public:  Business  or  other  for- 
profit. 

Total  Respondents:  37,500. 

Frequency:  On  occasion. 

Total  Responses:  75.000. 

Average  Minutes  per  Response:  20. 

Estimated  Total  Burden  Hours: 
25.000. 

Total  Burden  Cost  (capital/startup): 
$0. 

Total  Burden  Cost  (operating  and 
maintenance):  $0. 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  Office  of 
Management  and  budget  approval  of  the 
information  collection  request;  they  will 
also  become  a  matter  of  public  record. 

Dated:  October  9. 1998. 
Cecily  A.  Rayburn. 

Director,  Division  of  Financial  Management, 
Office  of  Management.  Administration  and 
Planning,  Employment  Standards 
Administration. 

|FR  Doc.  9R-27834  Filed  10-15-98:  8:45  ami 
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DEPARTMENT  OF  LABOR 

EmploynMnt  Standards 
Administration,  Wage  and  Hour 
Division 

Minimum  Wagss  for  Faderal  and 
Fsdsrally  Asslstad  Construction; 
Oansral  Wag*  Determination  Decisions 

General  wage  determination  decisions 
of  the  Secretary  of  Labor  are  issued  in 
accordance  with  applicable  law  and  are 
based  on  the  information  obtained  by 
the  Department  of  Labor  from  its  study 
of  local  wage  conditions  and  data  made 
available  from  other  sources.  They 
specify  the  basic  hourly  wage  rates  and 
fringe  benefits  which  are  determined  to 
be  prevailing  for  the  described  classes  of 
laborers  and  mechanics  employed  on 
construction  projects  of  a  similar 
character  and  in  the  localities  specified 
therein. 

The  determinations  in  these  decisions 
of  prevailing  rates  and  fringe  benefits 
have  been  made  in  accordance  with  29 
CFR  Part  1.  by  authority  of  the  Secretary 
of  Labor  pursuant  to  the  provisions  of 
the  Davis-Bacon  Act  of  March  3, 1931. 
as  amended  (46  Stat.  1494.  as  amended. 
40  U.S.C.  276a)  and  of  other  Federal 
statutes  referred  to  in  29  CFR  Fart  1. 
Appendix,  as  well  as  such  additional 
statutes  as  may  from  time  to  time  be 
enacted  containing  provisions  for  the 
payment  of  wages  determined  to  be 
prevailing  by  the  Secretary  of  Labor  in 
accordance  with  the  Davis-Bacon  Act. 
The  prevailing  rates  and  fringe  benefits 
determined  in  these  decisions  shall,  in 


accordance  with  the  provisions  of  the 
foregoing  statutes,  constitute  the 
minimum  wages  payable  on  Federal  and 
federally  assisted  construction  projects 
to  laborers  and  mechanics  of  the 
specified  classes  engaged  on  contract 
work  of  the  character  and  in  the 
localities  described  therein. 

Good  cause  is  hereby  found  for  not 
utilizing  notice  and  public  comment 
procedure  thereon  prior  to  the  issuance 
of  these  determinations  as  prescribed  in 
5  U.S.C.  553  and  not  providing  for  delay 
in  the  effective  date  as  prescribed  in  that 
section,  because  the  necessity  to  issue 
current  construction  industry  wage 
determinations  frequently  and  in  large 
volume  causes  procedures  to  be 
impractical  and  contrary  to  the  public 
interest. 

General  wage  determination 
decisions,  and  modifications  and 
supersedes  decisions  thereto,  contain  no 
expiration  dates  and  are  effective  from 
their  date  of  notice  in  the  Federal 
Register,  or  on  the  date  written  notice 
is  received  by  the  agency,  whichever  is 
earlier.  These  decisions  are  to  be  used 
in  accordance  with  the  provisions  of  29 
CFR  Parts  1  and  5.  Accordingly,  the 
applicable  decision,  together  with  any 
modifications  issued,  must  be  made  a 
part  of  every  contract  for  performance  of 
the  described  work  within  the 
geographic  area  indicated  as  required  by 
an  applicable  Federal  prevailing  wage 
law  and  29  CFR  Part  5.  The  wage  rates 
and  fringe  benefits,  notice  of  which  is 
published  herein,  and  which  are 
contained  in  the  Government  Printing 
Office  (GPO)  docimient  entitled 
"General  Wage  Determinations  Issued 
Under  The  Davis-Bacon  And  Related 
Acts,"  shall  be  the  minimum  paid  by 
contractors  and  subcontractors  to 
laborers  and  mechanics. 

Any  person,  organization,  or 
governmental  agency  having  an  interest 
in  the  rates  determined  as  prevailing  is 
encouraged  to  submit  wage  rate  and 
fringe  benefit  information  for 
consideration  by  the  Department. 
Further  information  and  self- 
explanatory  forms  for  the  purpose  of 
submitting  this  data  may  be  obtained  by 
writing  to  the  U.S.  Department  of  Labor. 
Employment  Standards  Administration, 
Wage  and  Hour  Division,  Division  of 
Wage  Determinations,  200  Constitution 
Avenue,  N.W.,  Room  S-3014. 
Washington,  D.C.  20210. 

Modifications  to  General  Wage 
Determination  Decisions 

The  number  of  decisions  listed  in  the 
Government  Printing  Office  document 
entitled  "General  Wage  Determinations 
Issued  Under  the  Davis-Bacon  and 
Related  Acts"  being  modified  are  Usted 


by  Volume  and  State.  Dates  of 
publication  in  the  Federal  Register  are 
in  parentheses  following  the  decisions 
being  modified. 

Volume  I 

New  Jersey 

NJ980002  (Feb.  13. 1998) 

NJ980003  (Feb.  13, 1998) 
New  York 

NY980004  (Feb.  13. 1998) 

Volume  II 

West  Virginia 
WV980002  (Feb.  13. 1998) 
WV98O003  (Feb.  13, 1998) 
WV980004  (Feb.  13. 1998) 

Volume  m 

Alabama 

AL980034  (Feb.  13.  .1998) 


Volume  IV 

Illinois 

IL980001  (Feb. 

IL980002  (Feb. 

IL980003  (Feb. 

IL980004  (Feb. 

IL980005  (Feb. 

IL980007  (Feb. 

IL980009  (Feb. 

1L980011  (Feb. 

IL980012  (Feb. 

IL980013  (Feb. 

IL980014  (Feb. 

IL980015  (Feb. 

IL980017(Feb. 

IL980019  (Feb. 

IL980023  (Feb. 

IL980028  (Feb. 

IL980029  (Feb. 

IL980056  (Feb. 

rL980062  (Feb. 

IL980064  (Feb 

IL980068  (Feb. 
Indiana 

IN980001  (Feb. 

IN980005  (Feb. 

IN980006  (Feb. 

Volume  V 

Iowa 

IA980005  (Feb.  13. 1998) 
New  Mexico 

NM980001  (Feb.  13. 1998) 

Volume  VI 

Oregon 
OR980(X)1  (Feb.  13. 1998) 
OR980017  (Feb.  13,  1998) 

Washington 
WA980001  (Feb.  13. 1998) 
WA980002  (Feb.  13. 1998) 
WA980008  (Feb.  13. 1998) 

Volume  VII 

California 
CA980004  (Feb.  13. 1998) 
CA980009  (Feb.  13. 1998) 
CA980029  (Feb.  13. 1998) 
CA980030  (Feb.  13. 1998) 
CA980031  (Feb.  13. 1998) 
CA980032  (Feb.  13. 1998) 


13. 1998) 
13. 1998) 
13.  1998) 
13. 1998) 
13. 1998) 
13. 1998) 
1998) 
1998) 
1998) 
1998) 
13. 1998) 
13. 1998) 
13. 1998) 
13. 1998) 
13,  1998) 
13.  1998) 
13. 1998) 
13,  1998) 
13.  1998) 
13.  1998) 
13.  1998) 

13. 1998) 
13. 1998) 
13. 1998) 
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General  Wage  Determination 
Publication 

General  wage  determinations  issued 
under  the  Davis-Bacon  and  related  Acts, 
including  those  noted  above,  may  be 
found  in  the  Government  Printing  Office 
(GPO)  document  entitled  "General  Wage 
Determinations  Issued  Under  The  Davis- 
Bacon  and  Related  Acts."  This 
publication  is  available  at  each  of  the  50 
Regional  Government  Depository 
Libraries  and  many  of  the  1 .400 
Government  Depository  Libraries  across 
the  country. 

The  general  wage  determinations 
issued  under  the  Davis-Bacon  and 
related  Acts  are  available  electronically 
by  subscription  to  the  FedWorld 
Bulletin  Board  System  of  the  National 
Technical  Information  Service  (NTIS)  of 
the  U.S.  Department  of  Commerce  at 
1-800-363-2068. 

Hard-copy  subscriptions  may  be 
purchased  from:  Superintendent  of 
Documents.  U.S.  Government  Printing 
Office.  Washington.  D.C.  20402,  (202) 
512-1800. 

When  ordering  hard-copy 
subscription(s),  be  sure  to' specify  the 
State(s)  of  interest,  since  subscriptions 
may  be  ordered  for  any  or  all  of  the 
seven  separate  volumes,  arranged  by 
State.  Subscriptions  include  an  annual 
edition  (issued  in  January  or  February) 
which  includes  all  current  general  wage 
determinations  for  the  States  covered  by 
each  volume.  Throughout  the  remainder 
of  the  year,  regular  weekly  updates  are 
distributed  to  subscribers. 

Signed  at  Washington.  D.C.  this  9th  Day  of 
October  1998. 
Margaret  |.  Washington, 
Acting  Chief,  Branch  of  Construction  Wage 
Determinations. 
(FR  Doc.  98-27653  Filed  10-15-98:  8:45  ami 
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DEPARTMENT  OF  LABOR 

Pension  and  Welfare  Benefits 
Administration 

Woridng  Group  Studying  Small 
Businesses:  How  To  Enhance  and 
Encourage  the  Estat>lishment  of 
Pension  Plans,  Advisory  Council  on 
Employee  Welfare  and  Pension 
Benefits  Plans;  Meeting 

Pursuant  to  the  authority  contained  in 
Section  512  of  the  Employee  Retirement 
Income  Security  Act  of  1974  (ERISA).  29 
U.S.C.  1142,  a  public  meeting  will  be 
held  Thursday,  November  12, 1998,  of 
the  Advisory  Council  on  Employee 
Welfare  and  Pension  Benefit  Plans 
Working  Group  studying  the  obstacles 
to  why  small  businesses  are  not 


establishing  retirement  vehicles  for  their 
employees  when  so  many  different 
savings  arrangements  are  available.  The 
Working  Group  also  is  focusing  on  how 
to  encourage  these  businesses  to 
establish  such  pension  plans. 

The  session  will  take  place  in  Room 
N-4437  C&D.  U.S.  Department  of  Labor 
Building,  Second  and  Constitution 
Avenue,  NW.,  Washington,  DC  20210. 
The  purpose  of  the  open  meeting,  which 
will  run  from  1  p.m.  to  approximately 
4  p.m..  is  for  Working  Group  members 
to  complete  their  report  and/or 
recommendations. 

Members  of  the  public  are  encouraged 
to  file  a  written  statement  i>ertaining  to 
the  topic  by  submitting  20  copies  on  or 
before  November  5. 1998,  to  Sharon 
Morrissey,  Executive  Secretary,  ERISA 
Advisory  Council,  U.S.  Department  of 
Labor,  Room  N-5677,  200  Constitution 
Avenue,  NW.,  Washington,  DC  20210. 
Individuals  or  representatives  of 
organizations  wishing  to  address  the 
Working  Group  should  forward  their 
request  to  the  Executive  Secretary  or 
telephone  (202)  219-8753.  Oral 
presentations  will  be  limited  to  10 
minutes,  but  an  extended  statement  may 
be  submitted  for  the  record.  Individuals 
with  disabilities,  who  need  special 
accommodations,  should  contact  Sharon 
Morrissey  by  November  5,  at  the  address 
indicated  in  this  notice. 

Organizations  or  individuals  may  also 
submit  statements  for  the  record 
without  testifying.  Twenty  (20)  copies  of 
such  statements  should  be  sent  to  the 
Executive  Secretary  of  the  Advisory 
Council  at  the  above  address.  Papers 
wilTbeaccspted  and  included  in  the 
record  of  the  meeting  if  received  on  or 
before  November  5. 

Signed  at  AVashington.  DC.  this  9th  day  of 
October.  1998. 
Meredith  Miller. 

Deputy  Assistant  Secretary,  Pension  and 
Welfare  Benefits  Administration. 
[FR  Doc.  98-27830  Filed  10-15-98;  8:45  ami 
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DEPARTMENT  OF  LABOR 

Pension  and  Welfare  Benefits 
Administration 

Advisory  Council  on  Employee  Welfare 
and  Pension  Benefits  Plans;  104th 
Public  Meeting 

Pursuant  to  the  authority  contained  in 
Section  512  of  the  Employee  Retirement 
Income  Security  Act  of  1974  (ERISA),  29 
U.S.C.  1142,  the  104th  public  meeting  of 
the  Advisory  Council  on  Employee^ 
Welfare  and  Pension  Benefit  Plans  will 
be  held  on  Friday,  November  13, 1998. 


The  purpose  of  the  open  meeting, 
which  will  run  from  1:00  p.m.  to 
approximately  2:30  p.m.  in  The 
Secretary's  Conference  Room  S-2508, 
U.S.  Department  of  Labor  Building, 
Second  and  Constitution  Avenue  NW, 
Washington.  D.C.  20210,  is  for  working 
group  chairs  and  vice  chairs  to  present 
their  groups'  final  reports/ 
recommendations  of  the  year  to  the  full 
Advisory  CounciT  for  its  action  on  their 
findings  and/or  acceptance  before  the 
reports  are  officially  forwarded  to  the 
Secretary  of  Labor.  The  meeting  also 
will  provide  the  opportunity  for  an 
update  on  activities  of  the  Pension  and 
Welfare  Benefits  Administration  by  the 
Deputy  Assistant  Secretary  of  that 
organization  and  for  a  formal  ceremony 
of  appreciation  for  outgoing  members  of 
the  Advisory  Council. 

Members  of  the  public  are  encoiu^ed 
to  file  a  written  statement  pertaining  to 
the  study  topics  by  submitting  20  copies 
on  or  before  November  5. 1998.  to 
Sharon  Morrissey.  Executive  Secretary, 
ERISA  Advisory  Council,  U.S. 
Department  of  Labor.  Room  N-5677. 
200  Constitution  Avenue.  NW. 
Washington.  D.C.  20210.  Individuals  or 
representatives  of  organizations  wishing 
to  address  the  Working  Group  should 
forward  their  request  to  the  Executive 
Secretary  or  telephone  (202)  219-8753. 
Oral  presentations  will  be  limited  to  10 
minutes,  but  an  extended  statement  may 
be  submitted  for  the  record.  Individuals 
with  disabilities,  who  need  special 
accommodations,  should  contact  Sharon 
Morrissey  by  November  5, 1998,  at  the 
address  indicated  in  this  notice. 

Organizations  or  individuals  also  my 
submit  statements  for  the  record 
without  testifying.  Twenty  (20)  copies  of 
such  statements  should  be  sent  to  the 
Executive  Secretary  of  the  Advisory 
Council  at  the  above  address.  Papers 
will  be  accepted  and  included  in  the 
record  of  the  meeting  if  received  on  or 
before  November  5. 

Signed  at  Washington.  D.C.  this  9th  day  of 
October.  1998. 
Meredith  Miller, 

Deputy  Assistant  Secretary,  Pension  and 
Welfare  Benefits  Administration. 
(FR  Doc.  98-27831  Filed  10-15-98:  8:45  ami 
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DEPARTMENT  OF  LABOR 

Pension  and  WeHare  Benefits 
Administration 

Working  Group  Studying,  Retirement 
Plan  Leakage:  Caahing  Out  Your 
Future  From  ERISA  Emptoyer- 
Sponaored  Penak>n  Plana  Adviaory 
Council  on  Employee  Welfare  and 
Penalon  Beneflta  Plana;  Meeting 

Pursuant  to  the  authority  contained  in 
Section  512  of  the  Employee  Retirement 
Income  Security  Act  of  1974  (ERISA),  29 
U.S.C.  1142.  a  public  meeting  will  be 
held  on  Friday,  November  13. 1998,  of 
the  Retirement  Flan  Leakage:  Cashing 
Out  Your  Future — Working  Group  of  the 
Advisory  Council  on  Employee  Welfare 
and  Pension  Benefit  Plans.  The  group  is 
studying  pre-retirement  distributions, 
including  in-service  distributions, 
hardship  loans  and  participant  loans 
from  ERISA  employer-sponsored 
pension  plans. 

The  purpose  of  the  open  meeting, 
which  will  run  from  9:30  a.m.  to 
approximately  noon  in  Room  N— 4437 
C&D,  U.S.  Department  of  Labor 
Building,  Second  and  Constitution 
Avenue  NW.  Washington.  D.C.  20210,  is 
for  Working  Group  members  to 
complete  their  report  and/or 
recommendations  on  the  import  of  these 
"pension  preservation"  issues. 

Members  of  the  public  are  encouraged 
to  nie  a  written  statement  pertaining  to 
the  topic  by  submitting  20  copies  on  or 
before  November  5, 1998,  to  Sharon 
Morrissey,  Executive  Secretary,  ERISA 
Advisory  Council.  U.S.  Department  of 
Labor,  Room  N-5677  200  Constitution 
Avenue,  NW,  Washington,  D.C.  20210. 
Individuals  or  representatives  of 
organizations  wishing  to  address  the 
Working  Group  should  forward  their 
request  to  the  Executive  Secretary  or 
telephone  (202)  219-8753.  Oral^ 
presentations  will  be  limited  to  10 
minutes,  but  an  extended  statement  may 
be  submitted  for  the  record.  Individuals 
with  disabilities,  who  need  special 
accommodations,  should  contact  Sharon 
Morrissey  by  November  5, 1998,  at  the 
address  indicated  in  this  notice. 

Organizations  or  individuals  also  may 
submit  statements  for  the  record 
without  testifying.  Twenty  (20)  copies  of 
such  statements  should  be  sent  to  the 
Executive  Secretary  of  the  Advisory 
Council  at  the  above  address.  Papers 
will  be  accepted  and  included  in  the 
record  of  the  meeting  if  received  oo  or 
before  November  5 


Signed  at  Washington,  D.C.  this  9th  day  of 
October.  1998. 
Meredith  Miller. 

Deputy  Assistant  Secretary,  Pension  and 
Welfare  Benefits  Administration. 

IFR  Doc.  9»-27832  Filed  10-15-98;  8:45  am] 
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DEPARTMENT  OF  LABOR 

Pension  and  Welfare  Benefita 
Administration 

Working  Group  on  tha  Diactoaure  of 
the  Quality  of  Health  Care  Plana, 
Adviaory  Council  on  Employee  Welfare 
and  Penaion  Benefita  Plans;  Meeting 

Pursuant  to  the  authority  contained  in 
Section  512  of  the  Employee  Retirement 
Income  Security  Act  of  1974  (ERISA).  29 
U.S.C.  1142,  the  Working  Group 
established  by  the  Advisory  Council  on 
Employee  Welfare  and  Pension  Benefit 
Plans  to  study  what  kind  of  information 
on  the  quality  of  care  in  health  plans 
should  be  transmitted  to  fiduciaries  and 
participants  and  how  the  information 
should  be  transmitted  will  hold  an  open 
public  meeting  on  Thursday,  November 
12,  1998,  in  Room  N-4437  C&D,  U.S. 
Defurtment  of  Labor  Building,  Second 
and  Constitution  Avenue,  NW, 
Washington,  D.C.  20210. 

The  purpose  of  the  open  meeting, 
which  will  run  from  9:30  a.m.  To 
approximately  noon,  is  for  Working 
Group  members  to  complete  their  report 
and/or  recommendations. 

Members  of  the  public  are  encouraged 
to  file  a  written  statement  pertaining  to 
the  topic  by  submitting  20  copies  on  or 
before  November  5, 1998,  to  Sharon 
Morrissey,  Executive  Secretary,  ERISA 
Advisory  Council,  U.S.  Department  of 
Labor.  Room  N-5677,  200  Constitution 
Avenue,  NW,  Washington,  D.C.  20210. 
Individuals  or  representatives  of 
organizations  wishing  to  address  the 
Working  Group  should  forward  their 
request  to  the  Executive  Secretary  or 
telephone  (202)  219-8753.  Oral 
presentations  will  be  limited  to  10 
minutes,  but  an  extended  statement  may 
be  submitted  for  the  record.  Individuals 
with  disabilities,  who  need  sf>ecial 
accommodation,  should  contact  Sharon 
Morrissey  by  November  5,  at  the  address 
indicated  in  this  notice. 

Organizations  or  individuals  may  also 
submit  statement  for  the  record  without 
testifying.  Twenty  (20)  copies  of  such 
statements  should  be  sent  to  the 
Executive  Secretary  of  the  Advisory 
Council  at  the  above  address.  Papers 
will  be  accepted  and  included  in  the 
record  of  the  meeting  if  received  on  or 
before  November  5. 


Signed  at  Washington,  D.C.  This  9th  day  of 
October.  1998. 
Merwlith  Miller. 

Deputy  Assistant  Secretary.  Pension  and 
Welfare  Benefits  Administration. 

[FR  Doc.  98-27833  Filed  10-15-98;  8:45  am] 
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MERIT  SYSTEMS  PROTECTION 
BOARD 

Opportunity  To  File  Amicua  Briefa  in 
Roach  V.  Department  of  the  Army, 
MSPB  Docket  No.  DC-1 221 -07-0251- 
W-1,  and  Haaae  v.  Department  of 
State,  MSPB  Docket  No.  DC-0752-07- 
1079-1-1 

agency:  Merit  Systems  Protection 
Board. 

action:  The  Merit  Systems  Protection 
Board  is  providing  interested  parties 
with  an  opportunity  to  submit  amicus 
briefs  on  whether  the  Board  hqs 
authority  to  adjudicate  whistleblower 
retaliation  claims  involving  an 
appellant's  security  clearance,  and,  if  so. 
whether  there  are  limits  pertaining  to 
the  scope  of  that  authority. 

summary:  The  appellant  in  Roach  v. 
Department  of  the  Army,  MSPB  Docket 
No.  DC-1 221-97-025 1-W-l  filed  an 
individual  right  of  action  (IRA)  appeal 
under  the  Whistleblower  Protection  Act 
(WPA)  alleging  that  the  agency,  among 
other  actions,  suspended  his  security 
clearance  in  retaliation  for 
whistleblowing  activities.  The  appellant 
in  Hesse  v.  Department  of  State,  MSPB 
Docket  No.  DC-O752-97-1079-I-1. 
simultaneously  filed  a  petition  for 
appeal  under  5  U.S.C.  Chapter  75,  and 
a  request  for  corrective  action  with  the 
Office  of  the  Special  Counsel  after  the 
agency  indefinitely  suspended  his  based 
upon  the  suspension  of  his  security 
clearance. 

In  Department  of  the  Navy  v.  Egan, 
484  U.S.  518,  530-31  (1988),  the 
Supreme  Court  held  that,  in  an  appeal 
under  5  U.S.C.  §  7513  based  on  the 
denial  or  revocation  of  a  security 
clearance,  the  Board  does  not  have 
authority  to  review  the  substance  of  the 
underlying  security  clearance 
determination.  Based  upon  Egan,  as 
well  as  other  considerations,  the  Board 
has  previously  held  that  the  revocation 
of  a  security  clearance  was  not  included 
within  the  statutory  definition  of  a 
"personnel  action,"  under  5  U.S.C. 
2302(a)(2),  and  that  it  lacked  authority 
to  review  allegations  of  retaliation  for 
whistleblowing  when  the  claims 
pertained  to  the  revocation  of  a  security 
clearance.  See  Wilson  v.  Department  of 
Energy.  63  M.S.P.R.  228.  232-32  (1994); 
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McCabe  v.  Department  of  the  Air  Force, 
62  M.S.P.R.  641,  647-48  (1994),  affd.  62 
F.3d  1433  (Fed.  Cir.  1995)  (Table); 
Weber  V.  Department  of  the  Army,  59 
M.S.P.R.  293,  297  (1993),  aff^d,  26  F.3d 
140  (Fed.  Cir.  1994)  (Table). 

In  1994.  however.  Congress  amended 
the  WPA  to  include  "any  other 
significant  change  in  duties, 
responsibilities,  or  working  conditions" 
under  the  definition  of  a  "personnel 
action."  5  U.S.C.  2302(a)(2)(A)(xi).  The 
legislative  history  of  the  amendments 
discusses  security  clearance 
determinations  as  an  element  of  that 
broad  category,  which  tends  to  support 
a  conclusion  that  the  Board  has 
jurisdiction  over  security  clearance 
issues  in  an  IRA  appeal.  In  Roach  and 
Hesse,  we  are  considering  this  issue  for 
the  first  time.  We  therefore  invite 
interested  parties  to  submit  amicus 
briefs  addressing  this  subject. 

We  also  recognize  that  a  conclusion 
that  an  agency  decision  pertaining  to  a 
security  clearance  is  a  "personnel 
action."  that  may  be  pursued  with  the 
Board  under  the  WPA,  raises  various 
subsidiary  issues,  some  of  which  are 
interrelated.  These  include  the 
following:  (1)  May  appellants  raise 
claims  of  whistleblower  retaliation 
involving  security  clearance 
determinations  as  affirmative  defenses 
in  Chapter  75  adverse  action  appeals,  in 
addition  to  IRA  appeals  under  the  WPA. 
or  are  such  Chapter  75  defenses 
precluded  by  Egan;  (2)  if  such 
whistleblowing  claims  may  be  raised  in 
both  Chapter  75  and  IRA  appeals, 
should  the  Board  continue  to  apply  its 
current  burden  of  proof  and  analytical 
framework  (see  e.g.,  Horton  v. 
Department  of  the  Navy.  66  F.3d  279, 
284  (Fed.  Cir.  1995),  cert,  denied.  516 
U.S.  1176  (1996);  Caddellv.  Department 
of  Justice,  66  M.S.P.R.  347.  351  (1995). 
afpd.  96  F.3d  1367  (Fed.  Cir.  1996)). 
given  the  Supreme  Court's  ccmcem  for 
the  burden  of  proof  issue  in  Egan,  484 
U.S.  at  531-32;  (3)  what  is  the 
relationship  between  a  security 
clearance  determination  and  a  decision 
to  permit  or  allow  access  to  sensitive 
information,  such  as  Sensitive 
Compartmented  Information;  (4)  are 
there  limits  to  the  Board's  authority  over 
claims  and  evidence  pertaining  to 
security  clearances  or  sensitive 
information;  and  (5)  how  should  the 
Board  adjudicate  claims  of  evidentiary 
privilege  that  may  arise  in  security 
clearance  cases,  and  what  effect,  if  any, 
will  such  privilege  have  on  a  ptarty's 
burden  of  proof?  We.  therefore,  invite 
interested  parties  to  submit  amicus 
briefs  addressing  all  of  these  questions, 
as  well  as  any  related  matter  they  deem 
relevant  for  a  full  examination  of  the 


Board's  authority  to  adjudicate  security- 
clearance  related  whistleblowing 
claims. 

Vice  Chair  Slavet  did  not  jjarticipate 
in  the  issuance  of  this  notice. 
DATES:  All  briefs  in  response  to  this 
notice  shall  be  filed  with  the  Clerk  of 
the  Board  on  or  before  November  6, 
1998. 

ADDRESSES:  All  briefs  shall  include  the 
case  names  and  docket  numbers  noted 
above  {Roach  v.  Department  of  the 
Army.  MSPB  Docket  No.  DC-1221-97- 
025 1-W-l  and  Hesse  v.  Department  of 
State,  NSPB  Docket  No.  DC-0752-97- 
1079-1-1)  and  be  entitled  "Amicus 
Brief."  Briefs  should  be  filed  with  the 
Office  of  the  Clerk,  Merit  Systems 
Protection  Board,  1120  Vermont 
Avenue,  N.W.,  Washington,  DC  20419. 
FOR  FURTHER  INFORMATION  CONTACT: 
Shannon  McCarthy,  Deputy  Clerk  of  the 
Board,  or  Matthew  Shannon.  Counsel  to 
the  Clerk,  (202)  653-7200. 

Dated:  October  8, 1998. 
Robert  E.  Taylor. 

Clerk  of  the  Board. 

IFR  Doc.  98-27782  Filed  10-15-98;  8:45  ami 
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NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[Nottce  96-1501 

NASA  Adviaory  Council,  Life  and 
MtcroQfavtty  Sciencea  and 
Applicationa  fdviaory  Committee, 
ComnMrcial  Adviaory  SubcowMwitlae; 


AQBCY:  National  Aeronautics  and 
Space  Administration. 
ACnON:  Notice  of  meeting. 


In  accordance  with  Federal 
Advisory  Committee  Act,  Pub.  L.  92- 
463,  as  amended,  the  National 
Aeronautics  and  Space  Administration 
announces  a  meeting  of  the  NASA 
Advisory  Coimcil,  Life  and  Microgravity 
Sciences  and  Applications  Advisory 
Committee,  Commercial  Advisory 
Subcommittee. 

DATES:  Wednesday,  October  21. 1998, 
8:00  a.m.  to  4:30  p.m. 
addresses:  NASA  Headquarters, 
Conference  Room  MIC  HQ7H46,  300  E 
Street  SW,  Washington  DC  20546. 
FOR  FURTHER  MFORMATICN  CONTACT:  Ms. 
Candace  Livingston.  Code  UX.  National 
Aeronautics  and  Space  Administration, 
Washington,  DC  20546,  202/358-0697. 
SUPPVBMEHTMy  INFORMATION:  The 
meeting  will  be  open  to  the  public  up 
to  the  seating  capacity  of  the  room. 


Advance  notice  of  attendance  1o  the 
Executive  Secretary  is  requested.  The 
agenda  for  the  meeting  will  include  the 
following  topics: 
— Discussion  of  National  Academy  of 

Public  Administration  Review  of 

Commercial  Space  Centers 
— Space  Development  and  Commercial 

Research  Performance  Coals 
— Status  of  Commercial  Legislation 

It  is  imperative  that  the  meeting  be 
held  on  this  date  to  accommodate  the 
scheduling  priorities  of  the  key 
{>articipants.  Visitors  will  be  requested 
to  sign  a  visitor's  register. 

Dated:  October  9. 1998. 
Matthew  M.  Cnmdi. 

Advisory  Committee  Management  Officer, 

National  Aeronautics  and  Space 

Administration. 

IFR  Doc.  98-27755  Filed  10-15-98;  8:45  ami 
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NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[Noace9e-149] 

NASA  Adviaory  CouncU  (NAC). 
Technotogy  and  Commeicialiiatton 
Adviaory  Committee  (TCAC);  Meeting 

agency:  National  Aeronautics  and 
Space  Administration. 
action:  Notice  of  meeting. 

summary;  In  accordance  virith  the 
Federal  Advisory  Committee  Act.  Pub. 
^.  92-463,  as  amended,  the  National 
Aeronautics  and  Space  Administration 
announces  a  meeting  of  the  NASA 
Advisory  Council,  Technology  and 
Commercialization  Advisory 
Committee. 

DATES:  Tuesday.  October  27, 1998,  8:30 
a.m.  to  3:00  p.m.  and  Wednesday, 
October  28,  1998,  8:00  a.m.  to  12.00   . 
p.m. 

ADDRESSES:  National  Aeronautics  and 
Space  Administration,  Room  MIC-5. 
300  E  Street,  SW,  Washington.  DC 
20546. 

FOR  FURTHER  arORMATTCN  COMTACT:  Mr. 
Gregory  M.  Reck,  Code  AF.  National 
Aeronautics  and  Space  Administration. 
Washington.  DC  20546  (202/358-4700). 
SUPnAENTARY  aa^ORMATION:  The 
meeting  will  be  open  to  the  public  up 
to  the  seating  capacity  of  the  room.  The 
agenda  for  the  meeting  is  as  follows: 
— Enhance  NASA  Process  for 

Technology  and  Commercializaticui 
— Coordination  of  Advisor>'  Groups 
— NASA  Center  of  Excellence  Key  Areas 
— Enterprise  Plans  for  Technology 

It  is  imperative  that  the  meeting  be 
held  on  these  dates  to  accommodate  the 
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scheduling  priorities  of  the  key 
participants.  Visitors  will  be  requested 
to  sign  a  visitor's  register. 

Dated:  October  8. 1998. 
MaltiMw  M.  Croudi. 

Advisory  Committee  Management  Officer. 
National  Aeronautics  and  Space 
Administration. 

(FR  Doc.  98-27754  Filed  10-lS-M:  8:45  am] 
■NJJMO  0001  ni«-«i-# 


NAUONAL  FOUNDATION  ON  THE 
ARTS  AND  THE  HUMANITIES 

National  Endowmant  for  tha  Arts; 
Coinbinad  Arts  Adviaory  Panel 

Pursuant  to  Section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Public 
Law  92-463),  as  amended,  notice  is 
hereby  given  that  a  meeting  of  the 
Combined  Arts  Advisory  Panel, 
Museum/Visual  Arts  Section  (Heritage  k 
Preservation  category)  to  the  National 
Council  on  the  Arts  will  be  held  on 
November  4-6, 1998.  The  panel  will 
meet  from  9:00  a.m.  to  7:00  p.m.  on 
November  4th.  from  9:00  a.m.  to  6:00 
p.m.  on  November  Sth,  and  from  9:00 
•.m.  to  5:00  p.m.  on  November  6th  in 
Room  716  at  the  Nancy  Hanks  Center, 
1100  Pennsylvania  Avenue,  NW, 
Washington.  D.C,  20506.  A  portion  of 
this  meeting,  from  1:00  p.m.  to  2:30  p.m. 
on  November  6th.  will  be  open  to  the 
public  for  a  policy  discussion  on  field 
issues  and  needs.  Leadership  Initiatives. 
Millennium  projects,  and  guidelines. 

The  remaining  portions  of  this  0 

meeting,  from  9:00  a.m.  to  7:00  p.m.  on 
November  4th.  from  9:00  a.m.  to  6:00 
p.m.  on  November  Sth.  and  from  9:00 
•.m.  to  1:00  p.m.  and  2:30  p.m.  to  5:00 
p.m.  on  November  6th.  are  for  the 
purpose  of  Panel  review,  discussion, 
evaluation,  and  recommendation  on 
applications  for  financial  assistance 
under  the  National  Foundation  on  the 
Arts  and  the  Humanities  Act  of  1965,  as 
■mended,  including  information  given 
in  confidence  to  the  agency  by  grant 
applicants.  In  accordance  with  the 
determination  of  the  Chairman  of  May 
14. 1998,  these  sessions  will  be  closed 
to  the  public  pursuant  to  subsection 
(c)(4),  (6)  and  (9)(B)  of  section  552b  of 
Title  5,  United  States  Code. 

Any  person  may  observe  meetings,  or 
portions  thereof,  of  advisory  panels 
which  are  open  to  the  public,  and,  if 
time  allows,  may  be  permitted  to 
participate  in  the  panel's  discussions  at 
the  discretion  of  the  panel  chairman  and 
with  the  approval  of  the  full-time 
Federal  employee  in  attendance. 

If  you  need  special  accommodations 
due  to  a  disability,  please  contact  the 
Office  of  AccessAbility.  National 


Endowment  for  the  Arts,  1100 
Pennsylvania  Avenue,  N.W., 
Washington,  D.C.  20506.  202/682-5532. 
TDY-TDD  202/682-5496.  at  least  seven 
(7)  days  prior  to  the  meeting. 

Further  information  with  reference  to 
this  meeting  can  be  obtained  from  Ms. 
Kathy  Plowitz-Worden.  Office  of 
Guidelines  &  Panel  Operations.  National 
Endowment  for  the  Arts,  Washington, 
DC,  20506.  or  call  202/682-5691. 

Dated:  Octol>er  9. 1998. 
Kathy  Plowitz-Worden. 

Panel  Coordinator,  Panel  Operations, 
National  Endowment  for  the  Arts. 
[FR  Doc.  98-27859  Filed  10-15-98:  8:45  am] 
■NJJNOOOOE  753T-ei-M 


NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  THE  HUMANITIES 

National  Endowment  for  tha  Arts; 
ComMnad  Arts  Advisory  Panel 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Public 
Law  92-463).  as  amended,  notice  is 
hereby  given  that  a  meeting  of  the 
Combined  Arts  Advisory  Panel. 
Presenting  (Multidisciplinary)  Section 
(Planning  &  Stabilization/Education  & 
Access  categories)  to  the  National 
Council  on  the  Arts  will  be  held  on 
November  10,  1998.  The  panel  will  meet 
from  8:30  a.m.  to  6:00  p.m.  in  Room  714 
at  the  Nancy  Hanks  Center.  1100 
Pennsylvania  Avenue.  NW.  Washington. 
D.C.  20506.  A  portion  of  this  meeting, 
from  3:30  p.m.  to  4:30  p.m..  will  be 
open  to  the  public  for  a  policy 
discussion  on  field  issues  and  needs. 
Leadership  initiatives.  Millennium 
projects,  and  guidelines. 

The  remaining  portions  of  this 
meeting,  from  9:30  a.m.  to  3:30  p.m.  and 
from  4:30  p.m.  to  6:00  p.m.,  are  for  the 
purposes  of  Panel  review,  discussion, 
evaluation,  and  recommendation  on 
applications  for  financial  assistance 
under  the  National  Foundation  on  the 
Arts  and  the  Hiunanities  Act  of  1965,  as 
amended,  including  information  given 
in  confidence  to  the  agency  by  grant 
applicants.  In  accordance  with  the 
determination  of  the  Chairman  of  May 
14, 1998,  these  sessions  will  be  closed 
to  the  public  pursuant  to  subsection 
(c)(4),  (6)  and  (9)(B)  of  section  552b  of 
Title  5,  United  States  Code. 

Any  person  may  observe  meetings,  or 
portions  thereof,  of  advisory  panels 
which  are  open  to  the  public,  and,  if 
time  allows,  may  be  permitted  to 
participate  in  the  panel's  discussions  at 
the  discretion  of  the  panel  chairman  and 
with  the  approval  of  the  full-time 
Federal  employee  in  attendance. 


If  you  need  special  accommodations 
due  to  a  disability,  please  contact  the 
Office  of  AccesSAbility,  National  . 
Endowment  for  the  Arts,  1100 
Pennsylvania  Avenue,  N.W., 
Washington,  D.C.  20506,  202/682-5532, 
TDY-TDD  202/682-5496,  at  least  seven 
(7)  days  prior  to  the  meeting. 

Further  information  with  reference  to 
this  meeting  can  be  obtained  from  Ms. 
Kathy  Plowitz-Worden,  Office  of 
Guidelines  &  Panel  Operations,  National 
Endowment  for  the  Arts,  Washington, 
D.C,  20506,  or  call  202/682-5691. 

Dated:  October  9. 1998. 
Kathy  Plowitz-Worden. 

Panel  Coordinator.  Panel  Operations. 

National  Endowment  for  the  Arts. 

IFR  Doc.  98-27860  Filed  10-15-98;  8:45  am] 

MLUNQ  OOOC  79S7-d1-M 


NATIONAL  SaENCE  FOUNDATION 

Spadal  Emphasis  In  Biological 
Sciancas:  Notica  of  Maating 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting. 

Name:  Special  Emphasis  in  Biological 
Sciences  (1754). 

Date  and  Time:  November  9-10. 1998, 
8:30ain-5:00pin. 

Place:  National  Science  Foundation  at 
4201  Wilson  Blvd..  Arlington.  VA  22230.  Rm. 
310. 

Type  of  Meeting:  Closed. 

Contact  Person:  Lee  Makowski  and  Patricia 
Moore,  Program  Directors,  Biological 
Instrumentation  and  Instrument 
Development,  National  Science  Foundation, 
Rm.  615.  4201  Wilson  Boulevard.  Arlington, 
VA  22230.  Telephone:  (703)  306-1472. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  NSF  for  financial  support. 

Agenda:  To  review  and  evaluate  proposal 
for  acquisition  of  Biological  Instrumentation 
and  Instrument  Development  for  the 
Instrxunent  Development  Biological  Research 
(IDBR)  Program  as  part  of  the  selection 
process  for  awards. 

,   Reason  for  Closing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information:  financial  data,  such  as 
salaries:  and  personal  information 
concerning  individuals  associated  with  the 
proposals.  These  matters  are  exempt  under  5 
use  S52b  (c),  (4)  and  (6)  of  the  Government 
in  the  Sunshine  Act. 

Dated:  October  13. 1998. 
M.  Rebecca  Winkler. 
Committee  Management  Officer. 
(FR  Doc.  98-27845  Filed  10-15-98:  8:45  am) 
MUMOOOOC  7SM-01-M 
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NATIONAL  SaENCE  FOUNDATION 

Special  Emphasis  Panel  in  Civil  and 
Machanicai  Systems;  Notice  of 
Maating 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting: 

Name:  Special  Emphasis  Panel  in  Civil  and 
Mechanical  Systems  (1205). 

Date  &  Time:  November  5  and  6, 1998:  8:30 
a.m.  to  5:00  p.m. 

Place:  NSF,  4201  Wilson  Boulevard, 
Rooms  530  and  580.  Arlington,  Virginia 
22230. 

Contact  Person:  Dr.  )om  Larsen-Basse, 
Control.  Materials  and  Mechanics  Cluster, 
Division  of  Civil  and  Mechanical  Systems, 
Room  545,  NSF.  4201  Wilson  Blvd., 
Arlington.  VA  22230.  703/306-1361,  x5073. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  NSF  for  financial  support 

Agenda:  To  review  and  evaluate  research 
proposals  as  part  of  the  selection  process  for 
awards. 

Reason  for  Closing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information:  financial  data,  such  as 
salaries;  and  personal  information 
concerning  individuals  associated  with  the 
proposals.  These  matters  are  exempt  under  5 
U.S.C  552b(c)  (4)  and  (6)  of  the  Government 
Sunshine  Act. 

Dated:  October  13,1 998. 
M.  Rebecca  Wiakkr. 
Committee  Management  Officer. 
(FR  Doc.  98-27843  Filed  10-15-98:  8:45  ami 
MLUNQ  CODE  4CS6-*1-«I 


NATIONAL  SCIENCE  FOUNDATION 

Special  Emphasis  Panel  in 
Qaosciancas;  Notica  of  Maating 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting: 

Name:  Special  Emphasis  Panel  in 
Geosciences  (1756). 

Date  and  Time:  November  4-5, 1998;  8:00 
am  to  5KM  pm. 

Place:  Room  730;  National  Science 
Foundation,  4201  Wilson  Blvd.,  Arlington. 
VA  22230. 

Type  of  Meeting:  Closed. 

Contact  Person:  Mr.  Kenneth  L  Van  Sickle, 
Facility  Manager,  UCAR  and  Lower 
Atmosphere  Facilities  Oversight  Section, 
Division  of  Atmospheric  Sciences.  Room  775, 
National  Science  Foundation,  4201  Wilson 
Blvd..  Arlington.  VA  22230.  Telephone:  (703) 
306-1526. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  a  prof»osal 
submitted  to  NSF  for  financial  support. 


Agenda:  To  review  and  evaluate  the 
HAIPER  Systems  Integrator  proposal  as  part 
of  the  selection  process  for  an  award. 

Reason  for  Closing:  The  proposal  being  ^ 
reviewed  includes  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information;  financial  data;  such  as 
salaries,  and  personal  information 
concerning  individuals  associated  with  the 
proposal.  These  matters  are  exempt  under  5 
U.S.C.  552b(c)  (4)  and  (6)  of  the  Government 
in  the  Sunshine  Act. 

Dated:  October  13, 1998. 
M.  Rebecca  Winkler, 
Committee  Management  Officer. 
(FR  Doc.  98-27844  Filed  10-15-98;  8:45  am) 

BILUN6  CODE  7S56-01-M 


NATIONAL  SOENCE  FOUNDATION 

Special  Emphasis  Panel  in  Materials 
Rasaarch;  Notica  of  Maating 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting. 

Name:  Special  Emphasis  Panel  in  Materials 
Research  (1203) 

Dotes  &  Times:  November  4-5. 1998;  8:00 
am-5:00  pm 

Mace:  University  of  Oregon,  Eugene.  OR; 
RoomTBA 

Type  of  Meeting:  Closed. 

Contact  Person:  Dr.  H.  HoUis  Wickman, 
Program  Director.  Division  of  Materials 
Research,  Room  1065.19,  National  Science 
Foundation.  4201  Wilson  Blvd..  Arlington, 
VA  22230.  Telephone:  (703)  306-1816. 

Purpose  of  Meeting:  To  provide  advice  and 
reconunendations  concerning  progress  of  an 
NSF  funded  project. 

Agenda:  To  review  operations  at  the 
University  of  Oregon  Cryogenic  Helium 
Turbulence  Center. 

Reason  for  Closing:  The  project  being 
reviewed  involves  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information;  financial  data,  such  as 
salaries;  and  personal  information 
concerning  individuals  associated  with  the 
project.  These  matters  are  exempt  under  5 
U.S.C  552b(c).  (4)  and  (6)  of  the  Government 
in  the  Sunshine  Act. 

Dated:  October  13, 1998. 
M.  Rebecca  Winkler, 
Committee  Management  Officer. 
IFR  Doc.  98-27846  Filed  10-15-98;  8:45  am) 
BIUMO  CODE  7SS»-ei-M 


NUCLEAR  REGULATORY 

[Dodiet  No.  50-003] 

Conaolidated  Ediaon  Company;  Indian 
Poim  Nuclear  Generating  Station  Unit 
1;  Notica  of  Cancellation  of  PiMki 
Maating 

The  public  meeting  that  was  to  be 
held  at  Village  Hall,  236  Tate  Avenue. 
Buchanan,  New  York,  on  October  21, 
1998,  to  discuss  the  decommissioning  of 
the  Indian  Point  Nuclear  Generating 
Station.  Unit  1  (IP-1)  has  been 
cancelled.  The  meeting  will  be 
rescheduled  to  be  held  at  a  later  date. 
The  Notice  of  Public  Meeting  to  be  held 
was  published  in  the  Federal  Register 
on  October  5,  1998  (63  FR  53465). 

The  purpose  of  the  meeting  was  to 
describe  the  Nuclear  Regulators- 
Commission's  regulatory  process  for  the 
decommissioning  of  the  facility. 
Consolidated  Edison  Company,  the 
owner  of  IP-1,  was  planning  to  describe 
their  plans  and  schedule  for 
decommissioning  the  reactor  facility.  A 
public  meeting  is  required  by  Title  10  of 
the  Code  of  Federal  Regulations.  Section 
50.82(a)(4). 

Dated  at  Rockville,  Maryland,  this  9th  day 
of  October  1998. 

For  the  Nuclear  Regulatory  Commission. 
SeymoorlLWciM, 

Director,  Non-Power  Reactors  and 
Decommissioning  Project  Directorate. 
Division  of  Reactor  Proffam  Management 
Office  of  Nuclear  Regulatory  Regulation. 

(FR  Doc.  98-27810  Filed  10-15-98;  8:45  am) 


NUCLEAR  REGULATORY 


pockel  Nos.  Sfr-S90  and  SO-251] 

In  ttw  Matter  of  Florida  Power  and 
Light  Company.  (Turttay  Point  UnNs  3 
and  4):  Exemption 

I 

Florida  Power  and  Light  Company 
(the  licensee)  is  the  holder  of  Facility 
Operating  License  Nos.  DPR-31  and 
DPR-41,  which  authorize  operation  of 
Turkey  Point  Units  3  and  4  (the  facility) 
at  a  steady-state  reactor  power  level  not 
in  excess  of  2300  megawatts  thermal. 
The  facility  is  a  pressurized-water 
reactor  located  at  the  licensee's  site  in 
Dade  County,  Florida.  The  licenses 
require  among  other  things  that  the 
facility  comply  with  all  rules, 
regulations,  and  orders  of  the  U.S. 
Nuclear  Regulatory  Commission  (the 
Commission  or  NRC)  now  or  hereafter 
in  effect. 
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II 

In  exemptions  dated  March  27.  1984. 
and  August  12,  1987.  concerning  the 
requirements  of  Section  III.G,  Appendix 
R  to  10  CFR  Part  50.  the  staff  approved 
the  use  of  1 -hour-rated  fire  barriers  in 
lieu  of  3-hour  barriers  in  certain  outdoor 
areas  at  Turkey  Point  Units  3  and  4.  In 
addition,  the  staff  found  that,  for  certain 
outdoor  areas  not  protected  by 
automatic  fire  detection  and 
suppression  systems,  separation  of 
cables  and  equipment  and  associated 
non-safety-reiated  circuits  of  redundant 
trains  by  a  horizontal  distance  of  20  feet 
fiee  of  intervening  combustibles 
provided  an  accep^ble  level  of  fire 
safety. 

On  the  basis  of  the  results  of  the 
industry's  Thermo-Lag  fire  endurance 
testing  program,  the  licensee  concluded 
that  the  outdo<w  Thermo-Lag  Rre  barrier 
designs  cannot  achieve  a  1-hour  fire- 
resistive  rating  but  can  achieve  a  30- 
minute  fire-resistive  rating  when 
exposed  to  a  test  fire  that  follows  the 
American  Society  for  Testing  and 
Materials  E-119  standard  time- 
temperature  curve.  Because  of  these  test 
results,  the  licensee  in  a  letter  dated 
June  15. 1994.  requested  an  exemption 
to  use  30-minute  fire  barriers  for 
outdoor  applications  in  lieu  of  the  1- 
bour  fire  barriers  previously  approved; 
however,  the  exemption  request  was 
withdrawn  by  letter  dated  lune  28. 
1996. 

In  a  letter  dated  December  12.  1996. 
as  supplemented  on  July  31.  October  31, 
and  December  17, 1997.  the  licensee 
requested  an  exemption  from  the 
requirements  pertaining  to  the  3-hour 
fire  barriers  required  by  Section 
III.G.2.a.  Appendix  R  to  10  CFR  Part  50. 
for  the  outdoor  areas,  excluding  the 
turbine  building  area.  The  licensee 
requested  that  the  NRC  approve  the  use 
of  25-minute  raceway  fire  barriers  for 
these  outdoor  applications  in  lieu  of  the 
1-hour  fire  barriers  that  were  previously 
approved  (refer  to  safety  evaluations 
dated  March  27. 1984,  and  August  12. 
1967).  This  request  was  based  on  the 
following:  (1)  the  fire  loading  and 
potential  fire  severities  are  low:  (2)  there 
are  minimal  ignition  sources:  (3) 
transient  ignition  sources  and 
combustibles  are  controlled  in  these 
zones:  and  (4)  manual  fire  fighting 
equipment  is  readily  accessible  to  these 
zones. 

On  February  24. 1998.  the  staff  issued 
a  partial  exemption  for  fire  zones  47,  54, 
113. 114, 115. 116, 118. 119. 120.  and 
143.  and  denied  the  request  for  fire  zone 
106R.  In  addition,  the  licensee  was 
informed  that  the  staff  will  be 
evaluating  the  remaining  fire  zones 


separately.  Specifically,  the  remaining 
fire  zones  are  79-partial,  81,  84-partial, 
86,  88-partial,  89-partial.  and  131. 
Subsequently,  by  letters  dated  June  2 
and  August  4.  1998,  the  licensee 
submitted  additional  information  in 
support  of  the  exemption  request  for  the 
remaining  fire  zones. 

Ill 

The  underlying  purpose  of  Section 
III.G.2.a,  Appendix  R  to  10  CFR  Part  50, 
is  to  provide  reasonable  assurance  that 
one  safe  shutdown  train  and  associated 
circuits  used  to  achieve  and  maintain 
safe  shutdown  are  free  of  fire  damage. 

On  the  basis  of  the  staffs  supporting 
safety  evaluation  of  the  licensee's 
submittals,  the  staff  concludes  that  the 
exemption  from  the  requirements  of 
Section  III.G.2.a  of  Appendix  R.  for  fire 
zones  79-partial,  61.  84-partial.  86,  88- 
partial.  and  89-partial.  as  requested  by 
the  licensee,  provides  an  adequate  level 
of  fire  safety,  and  presents  no  undue 
risk  to  public  health  and  safety.  In 
addition,  the  staff  concludes  the 
underlying  purpose  of  the  rule  is 
achieved.  Fire  zone  131  will  be 
addressed  separately. 

IV 

Accordingly,  the  Commission  has 
determined  that,  pursuant  to  10  CFR 
50.12(a).  the  exemption  is  authorized  by 
law.  will  not  present  an  undue  risk  to 
public  health  and  safety,  and  is 
consistent  with  the  common  defense 
and  security.  In  addition,  the 
Commission  has  determined  that  special 
circumstances  are  present  in  that 
application  of  the  Regulation  is  not 
necessary  to  achieve  the  underlying 
purpose  of  the  rule.  Therefore,  the 
Commission  hereby  grants  Florida 
Power  and  Light  Company  an 
exemption  from  the  requirements  of 
Section  III.G.2.a  of  Appendix  R  to  10 
CFR  Part  50.  as  requested  in  its  above- 
referenced  submittals,  for  fire  zones  79- 
partial,  81.  84-partial.  86.  88-partial.  and 
89-partial. 

Pursuant  to  10  CFR  51.32,  the 
Commission  has  determined  that 
granting  this  exemption  for  fire  zones 
79-partial,  81,  84-partial.  86,  88-partial, 
and  89-partial.  will  not  have  a 
significant  effect  on  the  quality  of  the 
human  environment  (63  FR  52310). 

This  exemption  is  effective  upon 
issuance. 

Dated  at  Rockville.  Maryland,  this  8th  day 
of  October  1998. 


For  the  Nuclear  Regulatory  Cominission. 
Samuel ).  Collins. 
Director,  Office  of  Nuclear  Reactor 
Regulation. 
IFR  Doc.  98-27808  Filed  10-15-98;  8:45  ara| 
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NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  SO-2S0. 50-260  and  50-296] 

Tennessee  Valley  Authority;  Notice  of 
Withdrawal  of  Application  for 
Amandamant  to  Facility  Operating 
License 

The  U.S.  Nuclear  Regulatory 
Commission  (NRC,  the  Commission)  has 
granted  a  request  by  the  Tennessee 
Valley  Authority  ("TVA  or  the  licensee) 
to  withdraw  its  June  16.  1995, 
application  for  an  amendment  to 
Facility  Operating  License  Nos.  DPR-33, 
DPR-52  and  DPR-68  issued  to  the 
licensee  for  operation  of  the  Browns 
Ferry  Nuclear  Plant  (BFN),  Units  1,  2 
and  3.  respectively,  located  in 
Limestone  County,  Alabama.  Notice  of 
consideration  of  issuance  of  this 
amendment  was  published  in  the 
Federal  Register  on  August  16. 1995  (60 
FR  42610). 

The  purpose  of  the  licensee's 
amendment  request  was  to  allow  the 
Traveling  In-core  Probe  (TIP)  system  to 
be  considered  operable  with  less  than 
five  TIP  machines  operable.  This  change 
would  allow  the  data  normally  supplied 
by  the  inoperable  TIP  unit  to  be 
supplied  by  either  substituting  data 
from  traverses  of  symmetric  TIP 
locations  or  using  normalized  TIP 
readings  calculated  by  the  on-line  core 
monitoring  system. 

On  July  14. 1998.  NRC  issued 
Amendment  Nos.  234.  253.  and  212  to 
Facility  Operating  License  Nos.  DPR-33, 
DPR-52.  and  DPR-69  for  BFN  Units  1. 
2,  and  3  respectively,  which  approved 
conversion  of  CTS  to  Improved 
Technical  Specifications  (ITS).  With  the 
implementation  of  the  ITS.  there  are  no 
explicit  requirements  for  TIP 
operability.  As  a  result,  by  letter  dated 
September  18, 1998,  TVA  informed  the 
NRC  staff  that  it  no  longer  requires  staff 
action  on  its  June  16, 1995  application 
for  TIP  operability.  Thus  the  licensee's 
June  16. 1995  application  is  considered 
withdrawn  by  the  licensee. 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendments  dated  June  16. 1995.  the 
licensee's  September  18. 1998  letter  and 
the  staffs  letter  dated  October  7,  1998. 
which  are  available  for  public 
inspection  at  the  Commission's  Public 
Document  Room,  the  Gelman  Building. 
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2120  L  Street  NVV.,  Washington.  DC  and 
at  the  local  public  document  room 
located  at  the  Athens  Public  Library, 
405  E.  South  Street,  Athens.  Alabama. 

Dated  at  Rockville.  Mar>'land,  this  7th  day 
of  October  1998. 

For  the  Nuclear  Regulatory  Commission. 
L.  Raghavan. 

Senior  Project  Manager,  Project  Directorate 
11-3,  Division  of  Reactor  Projects— l/II.  Office 
of  Nuclear  Reactor  Regulation. 
(FR  Doc.  98-27807  Filed  10-15-98;  8:45  am) 

BiUING  CODE  79M>-01-P 


NUCLEAR  REGULATORY 
COMMISSION 

Assessnient  of  the  Use  of  Potaasium 
Iodide  (Kl)  As  a  Put>lic  Protective 
Action  During  Severe  Reactor 
Accidents;  Withdrawal  of  Draft  NUREG 

agency:  Nuclear  Regulatory 

Commission. 

action:  Withdrawal  of  draft  NUREG- 

1633. 

summary:  On  July  20, 1998,  the  NRC 
announced  the  availability  of  Draft 
NUREG-1633,  "Assessment  of  the  Use 
of  Potassium  iodide  [KI]  As  a  Public 
Protective  Action  During  Severe  Reactor 
Accidents,"  and  requested  comments  by 
September  14,  1998.  Based  on  the  many 
useful  public  comments  received,  a 
substantially  revised  document  that 
takes  those  comments  into  account  will 
be  issued  in  its  place,  and  the  draft 
NUREG  is  therefore  being  withdrawn. 
FOR  FURTHER  INFORMATION  CONTACT: 
Aby  S.  Mohseni,  Incident  Response 
Division,  Office  for  Analysis  and 
Evaluation  of  Operational  Data,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  D.C.  20555-0001, 
telephone  301-415  6409,  e-mail 
asm@nrc.gov. 

SUPPt.EMENTARY  INFORMATION:  On  June 
26,  1998,  the  Commission  granted  a 
petition  for  rulemaking  on  the  use  of  KI 
around  nuclear  power  plants  and 
directed  the  staff  to  issue  the  draft 
NUREG-1633  for  public  comment.  On 
September  30,  1998,  the  Commission 
directed  the  staff  to  issue  a  Federal    . 
Register  notice  stating  that,  in  light  of 
the  many  useful  public  comments  on 
draft  NUREG-1633,  a  substantially 
revised  document  that  takes  those 
comments  into  account  will  be  issued  in 
its  place,  and  that  the  draft  NUREG  is 
therefore  being  withdrawn.  The  reissued 
document  will  include  an  improved 
discussion  on  how  the  practical 


problems  in  KI  stockpiling,  distribution, 
and  use  are  handled  in  the  States  that 
already  use  KI  as  a  supplement  and  in 
the  numerous  nations  which  use  KI  as 
a  supplement.  A  discussion,  in  some 
detail,  of  the  various  guidance 
documents  of  the  World  Health 
Organization  and  International  Atomic 
Energy  Agency,  as  well  as  the  U.S.  Food 
and  Drug  Administration,  on  this 
subject  will  also  be  included  in  the 
revised  document.  The  revised  NUREG 
will  be  consistent  with  the  policy 
adopted  by  the  Commission  in  response 
to  the  petition  for  rulemaking  and  will 
fairly  discuss  the  factors  that  need  to  be 
weighed  in  the  State  and  local 
decisions.  The  staff  anticipates  making 
the  revised  draft  NUREG-1633  in  its 
final  form  by  September.  1999. 
Subsequently,  the  staff  will  develop  an 
information  brochure  based  on  NIJREG— 
1633  to  assist  State  and  local  planners 
in  reaching  an  informed  decision  as  to 
whether  KI  is  an  appropriate  protective 
supplement. 

Dated  at  Rockville.  Maryland,  this  2nd  day 
of  October  1998. 

For  the  Nuclear  Regulatory  Commission. 
Frank  J.  Congel. 

Director,  Incident  Response  Division,  Office 
for  Analysis  and  Evaluation  of  Operational 
Data. 

[FR  Doc.  98-27812  Filed  10-15-98;  8:45  am] 
BIUMQ  COOC  7SM-ei-M 


OFFICE  OF  MANAGEMENT  AND 
BUDGET 

Cost  of  Hospital  and  Medical  Care 
Treatntent  Furnished  by  the  United 
States;  Certain  Rates  Regarding 
Recovery  From  Tortiously  Liable  Third 
Persons 

By  virtue  of  the  authority  vested  in 
the  President  by  Section  2(a)  of  Pub.  L. 
87-693  (76  Stat.  593;  42  U.S.C.2652). 
and  delegated  to  the  Director  of  the 
Office  of  Management  and  Budget  by 
Executive  Order  No.  11541  of  July  1, 
1970  (35  FR  10737).  the  two  sets  of  rates 
outlined  below  are  hereby  established. 
These  rates  are  for  use  in  connection 
with  the  recovery,  from  tortiously  liable 
third  persons,  of  the  cost  of  hospital  and 
medical  care  and  treatment  furnished  by 
the  United  States  (part  43,  chapter  I, 
title  28,  Code  of  Federal  Regulations) 
through  three  separate  Federal  agencies. 
The  rates  have  been  established  in 
accordance  with  the  requirements  of 
OMB  Circular  A-25,  requiring 
reimbursement  of  the  full  cost  of  all 


services  provided.  The  rates  are 
established  as  follows: 

1.  Department  of  Defiense 

The  FY  1999  Department  of  Defense 
(DoD)  reimbursement  rates  for  inpatient. 
outpatient,  and  other  services  are 
provided  in  accordance  with  Section 
1095  of  title  10,  United  States  Code.  Due 
to  size,  the  sections  containing  the  Drug 
Reimbursement  Rates  (Section  III.E)  and 
the  rates  for  Ancillar>'  Ser\'ices 
Requested  by  Outside  Providers 
(Section  UI.F)  are  not  included  in  this 
package.  The  Office  of  the  Assistant 
Secretary  of  Defense  (Health  Affairs) 
will  provide  these  rates  upon  request. 
The  medical  and  dental  service  rates  in 
this  package  (including  the  rates  for 
ancillar>'  services,  prescription  drugs  or 
other  procedures  requested  by  outside 
providers)  are  efliective  October  1, 1998. 

2.  Health  and  Human  Services 

The  sum  of  obligations  for  each  cost 
center  providing  medical  service  is 
broken  dowTi  into  amounts  attributable 
to  inpatient  care  on  the  basis  of  the 
proportion  of  staff  devoted  to  each  cost 
center.  Total  inpatient  costs  and 
outpatient  costs  thus  determined  are 
divided  by  the  relevant  workload 
statistic  (inpatient  day.  outpatient  visit) 
to  produce  the  inpatient  and  outpatient 
rates.  In  calculation  of  the  rates,  the 
Department's  unfunded  retirement 
liability  cost  and  capital  and  equipment 
depreciation  cost  were  incorporated  to 
conform  to  requirements  set  forth  in 
OMB  Circular  A-25.  In  addition,  each 
cost  center's  obligations  include 
obligations  from  certain  other  accounts, 
such  as  Medicare  and  Medicaid 
collections  and  Contract  Health  funds 
that  were  used  to  support  direct 
program  operations.  Certain  cost  centers 
that  primarily  support  workload  outside 
of  the  directly  operated  hospitals  or 
clinics  (public  health  nursing,  public 
health  nutrition,  health  education)  were 
excluded.  These  obligations  are  not  a 
part  of  the  traditional  cost  of  hospital 
operations  and  do  not  contribute 
directly  to  the  inpatient  and  outpatient 
visit  workload,  (derail,  these  rates 
reflect  a  more  accurate  indication  of  the 
cost  of  care  in  HHS  facilities. 

In  addition,  separate  rates  per 
inpatient  day  and  outpatient  visit  were 
computed  for  Alaska  and  the  rest  of  the 
United  States.  This  gives  proper  weight 
to  the  higher  cost  of  operating  medical 
facilities  in  Alaska. 


^  1.  Department  of  Defense 

For  the  Department  of  Defense,  effective  October  1.  1998  and  thereafter: 
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Inpatient,  Outpatient  and  Other  Rates  and  Charge 
I.  Inpatient  Rates  •  ^ 


International 
military  edu- 
cation per  in- 
patient day 


Interagency 
and  other  fed- 
eral agency 
and  training 
(IMET) 


Other  spon- 
sored patients 


A.  Bum  Center  

B.  Surgical  Care  Services  (Cosmetic  Surgery) 


S2.538.00 
1.236.00 


54,632.00 
2.255.00 


$4,952.00 
2,411.00 


C.  All  Other  Inpatient  Services  (Based  on  Diagnosis  Related  Groups  (DRG)  ^) 
1.  FY 99  Direct  Care  Inpatient  Reimbursement  Rates 


Adjusted  standard  amount 


IMET 


Interagency 


Other 

(fullAhird 

party) 


Large  Urban  

Other  Urt>an/Rural 
Overseas  


S2.429.00 
2.642.00 
2,989.00 


$4,552.00 
5.413.00 
6,823.00 


$4,825.00 
5,760.00 
7,234.00 


2.  Overview 

The  FY99  inpatient  rates  are  based  on 
the  cost  per  DRG,  which  is  the  inpatient 
full  reimbursement  rate  per  hospital 
discharge  weighted  to  reflect  the 
intensity  of  the  principal  diagnosis, 
secondary  diagnoses,  procedures. 
patient  age.  etc.  involved.  The  average 
cost  p>er  Relative  Weighted  Product 
(RWP)  for  large  urban,  other  urban/ 
rural,  and  overseas  facilities  will  be 
published  annually  as  an  inpatient 
adjusted  standardized  amount  (ASA) 
(see  paragraph  I.C.I,  above).  The  ASA 
will  be  applied  to  the  RWP  for  each 
inpatient  case,  determined  from  the 
DRG  weights,  outlier  thresholds,  and 
payment  rules  published  annually  for 
hospital  reimbursement  rates  under  the 


Civilian  Health  and  Medical  Program  of 
the  Uniformed  Services  (CHAMPUS) 
pursuant  to  32  CFR  199.14(a)(1). 
including  adjustments  for  length  of  stay 
(LOS)  outliers.  The  published  ASAs  will 
be  adjusted  for  area  wage  differences 
and  indirect  medical  education  (IME) 
for  the  discharging  hospital.  An 
example  of  how  to  apply  DoD  costs  to 
a  DRG  standardized  weight  to  arrive  at 
DoD  costs  is  contained  in  paragraph 
I.C.3..  below. 

3.  Example  of  Adjusted  Standardized 
Amounts  for  Inpatient  Stays 

Figure  1  Shows  Examples  for  a 
Nonteaching  Hospital  in  a  Large  Urban 
Area 

a.  The  cost  to  be  recovered  is  DoD's 
cost  for  medical  services  provided  in  the 


nonteaching  hospital  located  in  a  large 
urban  area.  Billings  will  be  at  the  third 
party  rate. 

b.  DRG  020:  Nervous  System  Infection 
Except  Viral  Meningitis.  The  RWP  for  an 
inlier  case  is  the  CHAMPUS  weight  of 
2.9769.  (DRG  statistics  shown  are  from 
FY  1997). 

c.  The  DoD  adjusted  standardized 
amount  to  be  charged  is  $4,825  (i.e.,  the 
third  party  rate  as  shown  in  the  table). 

d.  DoD  cost  to  be  recovered  at  a 
nonteaching  hospital  with  area  wage 
index  of  1.0  is  the  RWP  factor  (2.9769) 
in  3.b.,  above,  multiplied  by  the  amount 
($4^825)  in  3.C.,  above. 

e.  Cost  to  be  recovered  is  $14,364. 


Figure  1  .—Third  Party  Billing  Examples 


DRG  No. 

DRG  description 

DRG  weight 

Arithmetic 
mean  LOS 

Geometric 
mean  LOS 

Short  stay 
threshold 

Long  stay 
threshold 

020  

Nervous  System  Inlection  Except  Viral  Meningitis 

2.9769 

11.2 

7.8 

1 

30 

Hospital 

Location 

Area  wage 
rate  index 

IME  adjust- 
ment 

Group  ASA 

Applied 
ASA 

Nonteactiing  Hosf: 

tital  

Large  Urt>an 

1.0 

1.0 

S4.825.00 

S4  825  00 

PatiAnt 

Length  of  stay 

Days  above 
threshold 

Relative  weighted  product 

TPC 

Inlier* 

Outlfer" 

Total 

amount*** 

•  1    

92 

7  days  „ 

21  days „ ,. 

0 
0 
5 

2.9769 
2.9769 
2.9769 

0.0000 
0.0000 
0.6297 

2.9769 
2.9769 
3.6066 

S14.364 
14  364 

#3 

35  days  

17  402 

*DRG  Weight. 

**Outlier  calculation-33  percent  of  per  diem  weight  x  number  of  outlier  days-.33  (DRG  Weight/Geometric  Mean  LOS)x(Patient 
Stay  Threshold). 

-.33  (2.9769/7.8)x(35-30). 

>.33  (.38165)x5  (take  out  to  five  decimal  places). 

-.12594x5  (take  out  to  five  deomal  places). 

-.6297  (take  out  to  four  deamal  places). 
•••Applied  ASAxTotal  RWP, 


LOS— Long 
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II.  Outpatient  Rates '  ^  Per  Visit 


MEPRS  code* 


BAA-. 

BAB  . 

BAG. 

BAE  . 

BAF  . 

BAG. 

BAH  . 

BAI  .. 

BAJ.. 

BAK  . 

BAL 

BAM 

BAN 

BAG 

BAP 

BAG 

BAR 

BAS 


BBA 
BBB 
BBC 
BBD 
BBE 


BBG 
BBH 
B8I  . 
BBJ. 


BCA 
BCB 
BCC 
BCD 


BDA 
BDB 
BDC 


BEA 
BEB 
BEC 
BEE 
BEF 
BEZ 


BFA 
BFB 
BFC 
BFD 
BFE 
BFF 


BGA 
BHA 
BHB 


Clinical  service 


International  mii- 
tary  education  & 
training  (IMET) 


InteragerKy  & 

ottier  federal 

agency  sporisored 

patients 


A.  Medical  Care 


Internal  Medicine  

Allergy 

Cardiology 

Diabetk:  - 

Endocrinology  (Metabolism) 

Gastroenterology  

Hematology 

Hypertensk>n 

Nephrok)gy .<• 

Neurology 

Outpatient  Nutrition 

OrKX>logy 

Pulmonary  Disease 

Rheumatology 

Dermatology 

Infectious  Disease  

Physical  Medicine 

Radiation  Ttterapy  


$104.00 

48.00 

78.00 

57.00 

90.00 

114.00 

145.00 

89.00 

138.00 

112.00 

33.00 

132.00 

118.00 

84.00 

68.00 

126.00 

74.00 

91.00 


B.  Surgicai  Car* 


General  Surgery  

Cardiovascular  and  Thoracic  Surgery 

Neurosurgery  

Ophttialmology 

Organ  Transplant —.. 

Otolaryngology 

Plastic  Surgery 

Proctology -... 

Urology 

Pediatric  Surgery  


0.  Obstetrical  ar>d  Gynecological  (OB-GYN)  Car* 


Family  Planning  

Gynecotogy  

Ot>stetrics 

Breast  Cancer  Clinic 


45.00 
101.00 

72.00 
171.00 


D.  PwKatric  Care 


Pediatric  .... 
Adolescent 
Well  Baby  .. 


63.00 
60.00 
40.00 


E.  Ortltopaedic  Care 


Orthopaedic  

Cast 

Hand  Surgery 

Orttiotic  Laboratory 

Podiatry 

Chiropractic 


118.00 
50.00 
61.00 
60.00 
67.00 
24.00 


F.  Psychiatric  and/or  Mental  Health  Care 


Psychiatry  

PsyctK)togy 

Child  Guidance  ... 

Mental  Health 

Social  Work 

Substance  Abuse 


97.00 
79.00 
52.00 
105.00 
77.00 
82.00 


a  Fantlly  Practica/Primary  Medical  Care 


Family  Practice  

Primary  Care 

Medical  Examination 


7400 
75.00 
66.00 


Other 
(fuN/third  party) 


$186.00 
86.00 
140.00 
102.00 
162.00 
205.00 
260.00 
160.00 
245.00 
200.00 
59.00 
236:00 
211.00 
151.00 
122.00 
225.00 
133.00 
164.00 


81.00 
181.00 
129.00 
307.00 


113.00 

106.00 

71.00 


212.00 
90.00 
109.00 
106.00 
119.00 
42.00 


174.00 
141.00 

93.ra 

188.00 
137.00 
147.00 


133.00 
134.00 
118.00 


$196.00 
92.00 
149.00 
106  00 
173.00 
219.00 
277.00 
170.00 
261.00 
213.00 
63.00 
251.00 
225.00 
160.00 
130.00 
240.00 
142.00 
174.00 


164.00 

295.00 

314.00 

132.00 

237.00 

252.00 

188.00 

337.00 

359  00 

102.00 

183.00 

194.00 

239.00 

429.00 

457.00 

124.00 

222.00 

237.00 

129.00 

231.00 

247.00 

65.00 

117.00 

124.00 

125.00 

224.00 

239.00 

91.00 

163.00 

174.00 

87.00 
1^.00 
137.00 
327.00 


-120.00 

115.00 

76.00 


226.00 
96.00 
116.00 
115.00 
127.00 
45.00 


186.00 
150.00 
99.00 
201.00 
146.00 
156.00 


141.00 
143.00 
126.00 
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MEPRScode* 


Clinical  service 


International  mili- 
tary education  & 
training  (IMET) 


InteragerKy  & 

otiier  federal 

Other 

agency  sponsored 

(fult/third  party) 

patients 

86.00 

91.00 

49.00 

52.00 

123.00 

131.00 

87.00 

92.00 

141.00 

150.00 

79.00 

84.00 

193.00 

206.00 

DTlw 

BHD 

BHE 

BHF 

BHG 

BHH. 

BHI  .. 


Optometry  

Audiology  

Speech  Pathology ..... 
Community  Health  .... 
Occupational  Health  . 
TRICARE  Outpatient 
Immediate  Care  


48.00 
27.00 
69.00 
48.00 
78.00 
44.00 
108.00 


N.  EnwfQency  MacHcw  Cave 


BIA 


EmergerKy  Medical 


114.00 


205.00 


218.00 


I.  nigM  Medical  Care 


BJA 


Flight  Medicine 


103.00 


185.00 


197.00 


J.  1  Inrlara— ■  Medical  Care 

BKA 

Underseas  Medicirw  

35.00 

63.00 

67.00 

K.  Rehabilitative  Servlcea 


BLA 
BLB 


Physical  Therapy  

Occupational  Therapy 


34.00 
48.00 


60.00 
86.00 


64.00 
91.00 


in.  Other  Rates  and  Charges ' '  Per  Visit 

MEPRSCod«« 

intemationai  Mili- 
tary Education  & 
Training  (IMET) 

Interagency  and 

other  federal 

agency  sponsored 

patients 

Other 
(fuMAhird  party) 

FBI     

A.  immunization           

$13.00 

191.00 

926.00 

10.45 

$22.00 

343.00 

1.657.00 

S24.00 

OGC  . 

B.  Hyperbanc  Chamber* 

C.  Ambulatory  Procedure  Visit  (APV)»  

366.00 
1.765.00 

D.  Family  IMember  Rate  (formerly  Military  Dependents  Rate)  ... 

E.  Reimbursement  Rates  For  Drugs  Requested  By  Outside  Providers  ' 

The  FY  1999  drug  reimbursement  rates  for  drugs  are  for  prescriptions  requested  by  outside  providers  and  obtained 
at  a  Military  Treatment  Facility.  The  rates  are  established  based  on  the  cost  of  the  particular  drugs  provided.  Final 
rule  32  CFR  part  220  eliminates  the  high  cost  ancillary  services'  dollar  threshold  and  the  associated  term  "high  cost 
ancillary  service."  The  phrase  "high  cost  ancillary  service"  will  be  replaced  with  the  phrase  "ancillary  services  requested 
by  an  outside  provider"  on  publication  of  final  rule  32  CFR  part  220.  The  list  of  drug  reimbursement  rates  is  too 
large  to  include  here.  These  rates  are  available  on  request  from  OAbD  (Health  Affairs). 

F.  Reimbursement  Rates  for  Ancillary  Services  Requested  By  Outside  Providers • 

Final  rule  32  CFR  part  220  eliminates  the  high  cost  ancillary  services'  dollar  threshold  and  the  associated  term 
"high  cost  ancillary  service."  The  phrase  "high  cost  ancillary  service"  will  be  replaced  with  the  phrase  "ancillary 
services  requested  oy  an  outside  provider"  on  publication  of  final  rule  32  CFR  part  220.  The  list  of  FY  1999  rates 
for  ancillary  services  re<}uested  by  outside  providers  and  obtained  at  a  Military  Treatment  Facility  is  too  large  to  include 
here.  These  rates  are  available  on  request  from  OASD  (Health  Affairs). 

G.  Elective  Cosmetic  Surgery  Procedures  and  Rates 


Cosmetic  surgery  proce- 
dure 


Intentational  Classifica- 
tion Diseases  (ICD-9) 


Current  procedural  ter- 
minology (CPT)  • 


FY  1999  charge 


10 


Amount  of 
charge 


Mammapiasty  

Mastopexy  

Fadai  Rhytidectomy 
Blepharopiasty 


Mentoplasty  (Augmenta- 
tion/Reduction). 
Abdominoplasty  


Lipectomy  suction  per  re- 
glon'V 


85.50.  85.32.  85.31 

85.60  

86.82.  86.22  

08.70.  08.44  

76.68,  76.67  

86.83  

86.83  


19325.  19324.  19318 

19316  „. 

15824  


15820,  15821,  15622. 

15823. 
21206.  21209  


15831 


15876.  15877.  15878, 
15879. 


Inpatient  Surgical  Care  Per  Diem  or  APV  or  ap- 
plicat)le  Ou^tient  Clinic  Rate. 

Inpatient  Surgical  Care  Per  Diem  Or  APV  or  ap- 
plicable Outpatient  Clinic  Rate. 

Inpatient  Surgical  Care  Per  Diem  or  APV  or  ap- 
plicable Outpatient  Clinic  Rate. 

Inpatient  Surgical  Care  Per  Diem  or  APV  or  ap- 
plicable Outpatient  Clinic  Rate. 

Inpatient  Surgical  Care  Per  Diem  or  APV  or  ap- 
plicable Outpatient  Clinic  Rate. 

Inpatient  Surgical  Care  Per  Diem  or  APV  or  ap- 
plicable Outpatient  Clinic  F^te. 

Inpatient  Surgical  Care  Per  Diem  or  APV  or  ap- 
plicable Outpatient  Clinic  Rate. 


(.be) 
(.be) 
(.be) 
(.be) 
(.be) 

(•"') 

(.be) 
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Cosmetic  surgery  proce- 
dure 

Intemationai  Classifica- 
tion Diseases  (ICD-9) 

Cun-ent  procedural  ter- 
minology (CPT)« 

FY  1999  charge'" 

Amount  o( 
charge 

Rhinoplasty  „ 

Scar  Revisions  beyond 

CHAMPUS. 
Manditxilar  or  MaxHIary 

flepositioning. 
MirKH  Skin  Lesiorts  ^^  

21.87,21.86  

86.84 

76.41   „ 

86.30  

30400,  30410  

15785 

21194 

Inpatient  Surgical  Care  Per  Diem  or  APV  or  ap- 
plicable Outpatient  Clinic  Rate. 

Inpatient  Surgicai  Care  Per  Diem  or  APV  or  ap- 
plicable Outpatient  Qimc  Rate. 

Inpatient  Surgical  Care  Per  Diem  or  APV  or  ap- 
plicable Outpatient  Clinic  Rate. 

Inpatient  Surgical  Care  Per  Diem  or  APV  or  ap- 
plicable Outpatient  Chnic  Rate. 

Inpatient  Surgical  Care  Per  Diem  or  APV  or  ap- 
plicable Outpatient  Clinic  Rate. 

Inpatient  Surgical  Care  Per  Dtem  or  APV  or  ap- 
plicable Outpatient  Qinic  Rate. 

Inpatient  Surgicai  Care  Per  Diem  or  APV  or  ap- 
plicable Outpatient  Clinic  Rate. 

inpatient  Surgical  Care  Per  Diem  or  APV  or  ap- 
plicable Outpatient  Cknic  Rate. 

inpatient  Surgicai  Care  Per  Diem  or  APV  or  ap- 
plicable Outpatient  Clinic  Rate. 

Inpatient  Surgicai  Care  Per  Diem  or  APV  or  ap- 
plicable Oulpatienl  Clinic  Rate. 

(.be) 
(.be) 
(.be) 

15785  , 

15780  

(.be) 

86.25  '. 

86.64  

86.25 

86.24  

86.83  

(.be) 

15775  

(.be) 

RenK)ving  Tattoo*  

Chemical  Peel  

15780  

(.be) 

15790 

15830  

(.be) 

Arm/Thigh 

Dermolipectomy. 
Brow  Lift 

(.be) 

86.3  

15839  

(.be) 

H.  Dental  Rate  "  Per  Procedure 


MEPRScode^ 


Clinical  service 


Dental  Services,  ADA  code  and  DoD  established  weight 


imemanonai  riMi 
tary  education  & 
training  (IMET) 


$56.00 


Interagency  & 

olher  federal 

agency  sponsored 

patients 


$101.00 


Other 
(luMhffd  party) 


$108.00 


I.  Ambulance  Rate »«  Per  Visit 

Clinical  service 

Intemationai  mii- 

tary  education  & 

training  (IMET) 

Interagency  & 
other  ledwal 

Other 
(tuMhvd  party) 

agertcy  sportsored 
patients 

FEA 

AmbularKX            

$56.00 

$101.00 

$107.00 

J.  Ancillary  Services  Requested  by  an  Outside  Provider*  Pw  Procedure 


MEPRSoode* 

Clinical  MTvioa 

Intemationai  miK 
tary  education  & 
irainina  (IMET) 

MoragancyA 
other  todaral 

Other 
(fuMhird  party) 

agency  sponsored 
patients 

1  ahnratory  procedures  requested  by  an  outside  providar  CPT 

■96  Weight  Multiplier. 
Radiology  procedures  requested  by  an  outside  providar  CPT 

■96  Weight  Multiplier. 
Cardiology  procodiires  requested  by  an  outside  providar  CPT 

■96  Weight  MuKipliar.                                                       / 

$10.00 
25.00 
17.00 

$17.00 

45.00 

•     31.00 

$18.00 
46.00 
33.00 

K.  Ai^vac  Rate  "  Per  VisH 


MEPRSoode^ 


Clinical  service 


AirEvac  Servicas— AmbuMiOfy 
AirEvac  Services— Litter 


tary  education  & 
training  (IMET) 


$90.00 
256.00 


Interagenry  & 

OQMr  leaerai 

agency  yowaorad 


$161.00 
459.00 


Other 
(luMtard  party) 


$172.00 
489.00 


Observation  Rate  >"  Per  Hour 


MEPRS  code* 

Clinical  service 

Intemationai  mii- 
training  (IMET) 

interagency  & 

other  federal 

agency  sponsored 

patients 

Other 
(fuN/third  party) 

Ot>servation  Services— Hour  

$14.50 

$25.83 

$27.50 
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Notm  on  Cosnctic  SurgBiy  Charge* 

*Per  diem  charges  for  inpatient  surgical  care  services  are  listed  in  Section  I.B.  (See  notes  9  through  11,  below,  for  further  details 
on  reimbursable  rates.) 

*>  Charges  for  ambulatory  procedure  visits  (formerly  same  day  surgery)  are  listed  in  Section  III.C.  (See  notes  9  through  11,  below, 
for  further  details  on  reimbursable  rates.)  The  ambulatory  procedure  visit  (APV)  rate  is  used  if  the  elective  cosmetic  surgery  is  performed 
in  an  ambulatory  procedure  unit  (APU). 

'Charges  for  outpatient  clinic  visits  are  listed  in  Sections  II.A-K.  The  outpatient  clinic  rate  is  not  used  for  services  provided 
in  an  APU.  The  APV  rate  should  be  used  in  these  cases. 

Notes  on  Raimbunable  Rates 

*  Percentages  can  be  applied  when  preparing  bills  for  both  inpatient  and  outpatient  services.  Pursuant  to  the  provisions  of  10 
U.S.C.  1095,  the  inpatient  Diagnosis  Related  Groups  and  inpatient  per  diem  percentages  are  96  percent  hospital  and  4  percent  professional 
charges.  The  outftatient  per  visit  percentages  are  89  percent  outpatient  services  and  11  percent  professional  charges. 

'DoD  civilian  employees  located  in  overseas  areas  shall  be  rendered  a  bill  when  services  are  performed.   Payment  is  due  60 

days  from  the  date  of  the  bill. 

^The  cost  per  Diagnosis  Related  Group  (DRG)  is  based  on  the  inpatient  full  reimbursement  rate  per  hospital  discharge,  weighted 
to  reflect  the  intensity  of  the  principal  and  secondary  diagnoses,  surgical  procedures,  and  patient  demographics  involved.  The  adjusted 
standardized  amounts  (ASA)  per  Relative  Weighted  Product  (RWP)  for  use  in  the  direct  care  system  is  comparable  to  procedures 
used  by  the  Health  Care  Financing  Administration  (HCFA)  and  the  Civilian  Health  and  Medical  Program  for  the  Uniformed  Services 
(CHAMPUS).  These  expenses  include  all  direct  care  expenses  associated  %vith  direct  patient  care.  The  average  cost  per  RWP  for  large 
urban,  other  urban/rural,  and  overseas  will  be  published  annually  as  an  adjusted  standardized  amount  (ASA)  and  will  include  the 
cost  of  inpatient  professional  services.   The  DRG  rates  will  apply  to  reimbursement  from  all  sources,  not  just  third  party  payers. 

<The  Medical  Expense  and  Performance  Reporting  System  (MEPRS)  code  is  a  three  digit  code  which  defines  the  summary  account 
and  the  subaccount  within  a  functional  category  in  the  DoD  medical  system.  MEPRS  codes  are  used  to  ensure  that  consistent  expense 
and  operating  performance  data  is  reported  in  the  DoD  military  medical  system.  An  example  of  the  MEPRS  hierarchical  arrangement 
follows: 

MEPRS  Code 

Outpatient  Core  (Functional  Category)    B 
Meaical  Can  (Summary  Account)    BA 
Internal  Medicine  (Subaccount)    BAA 

^Hyperbaric  services  charges  shall  be  based  on  hours  of  service  in  15  minute  increments.  The  rates  listed  in  Section  III.B.  are 
for  60  minutes  or  I  hour  of  service.  Providers  shall  calculate  the  charges  based  on  the  number  of  hours  (and/or  fractions  of  an 
hour)  of  service.  Fractions  of  an  hour  shall  l>e  rounded  to  the  next  IS  minute  increment  (e.g.,  31  minutes  shall  be  charged  as  45 
minutes). 

*  Ambulatory  procedure  visit  is  defined  in  DOD  Instruction  6025.8.  "Ambulatory  Procedure  Visit  (APV),"  dated  September  23, 
1996,  as  inunediate  (day  of  procedure)  pre-procedure  and  immediate  post-procedure  care  requiring  an  unusual  degree  of  intensity 
and  provided  in  an  ambulatory  procedure  unit  (APU).  Care  is  required  in  the  facility  for  less  than  24  hours.  This  rate  is  also  used 
for  elective  cosmetic  surgery  performed  in  an  APU. 

^Prescription  services  requested  by  outside  providers  (e.g.,  physicians  or  dentists)  are  relevant  to  the  Third  Party  Collection  Program. 
Third  party  payers  (such  as  insurance  companies)  shall  be  billed  for  prescription  services  when  beneficiaries  who  have  medical  insurance 
obtain  medications  from  a  Military  Treatment  Facility  (MTF)  that  are  prescribed  by  providers  external  to  the  MTF.  Eligible  beneficiaries 
(family  members  or  retirees  with  medical  insurance)  are  not  personally  liable  for  this  cost  and  shall  not  be  billed  by  the  MTF. 
Medical  Services  Account  (MSA)  patients,  who  are  not  beneficiaries  as  defined  in  10  U.S.C  1074  and  1076,  are  charged  at  the 
"Other"  rate  if  they  are  seen  by  an  outside  provider  and  only  come  to  the  MTF  for  prescription  services.  The  standard  cost  of 
medications  ordered  by  an  outside  provider  includes  the  cost  of  the  drugs  plus  a  dispensing  fee  per  prescription.  The  prescription 
cost  is  calculated  by  multiplying  the  number  of  units  (e.g.,  tablets  or  capsules)  by  the  unit  cost  and  adding  a  SS.OO  dispensing 
fee  per  prescription.  Final  rule  32  CFR  part  220  eliminates  the  high  cost  ancillary  services'  dollar  threshold  and  the  associated  term 
"high  cost  ancillary  service."  The  phrase  "high  cost  ancillary  service"  will  be  replaced  with  the  phrase  "ancillary  services  requested 
by  an  outside  provider"  on  publication  of  final  rule  32  CFR  part  220.  The  elimination  of  the  threshold  also  eliminates  the  need 
to  buodle  costs  whereby  a  patient  is  billed  if  the  total  cost  of  ancillary  services  in  a  day  (defined  as  0001  hours  to  2400  hours) 
exceeded  S25.00.  The  elimination  of  the  threshold  is  effisctive  as  per  date  stated  in  final  rule  32  CFR  part  220. 


•Charges  for  ancillary  services  requested 
by  an  outside  provider  (physicians,  dentists, 
etc.)  are  relevant  to  the  Third  Party 
Collection  Program.  Third  party  payers  (such 
as  insurance  companies)  shall  be  billed  for 
ancillary  services  when  beneficiaries  who 
have  medical  insurance  obtain  services  from 
the  MTF  that  are  prescribed  by  providers 
external  to  the  MTF.  Laboratory  and 
Radiology  procedure  costs  are  calculated  by 
multiplying  the  DoD  established  weight  for 
the  Physicians'  Current  Procedural 
Terminology  (CPT  '96)  code  by  either  the 
cardiology,  laboratory  or  radiology  multiplier 
(Section  III.)].  Eligible  beneficiaries  (family 
members  or  retirees  with  medical  insurance) 
are  not  personally  liable  for  this  cost  and 
shall  not  be  billed  by  the  MTF.  MSA  patients, 
who  are  not  beneficiaries  as  defined  by  10 
U.S.C  1074  and  1076,  are  charged  at  the 
"Other"  rate  if  they  are  seen  by  an  outside 
provider  and  only  come  to  the  MTF  for 
ancillary  services.  Final  rule  32  CFR  part  220 


eliminates  the  high  cost  ancillary  services' 
dollar  threshold  and  the  associated  term 
"high  cost  ancillary  service."  The  phrase 
"high  cost  ancillary  service"  will  be  replaced 
with  the  phrase  "ancillary  services  requested 
by  an  outside  provider"  on  publication  of 
final  rule  32  CFR  part  220.  The  elimination 
of  the  threshold  also  eliminates  the  need  to 
bundle  costs  whereby  a  patient  is  billed  if  the 
total  cost  of  ancillary  services  in  a  day 
(defined  as^eoi  hours  to  2400  hours) 
exceeded  S^BOO.  The  elimination  of  the 
threshold  is  effective  as  per  date  stated  in 
final  rule  32  CFR  part  220. 

*  The  attending  physician  is  to  complete 
the  CPT  '98  code  to  indicate  the  appropriate 
procedure  followed  during  cosmetic  surgery. 
The  appropriate  rate  will  be  applied 
depending  on  the  treatment  modality  of  the 
patient:  ambulatory  procedure  visit, 
outpatient  clinic  visit  or  inpatient  surgical 
care  services. 


^oPamily  members  of  active  duty 
personnel,  retirees  and  their  family  inembers, 
and  survivors  shall  be  charged  elective 
cosmetic  surgery  rates.  Elective  cosmetic 
surgery  procedure  information  is  contained 
in  Section  III.G.  The  patient  shall  be  charged 
the  rate  as  specified  in  the  FY  1999 
reimbursable  rates  for  an  episode  of  care.  The 
charges  for  elective  cosmetic  surgery  are  at 
the  full  reimbursement  rate  (designated  as 
the  "Other"  rate)  for  inpatient  per  diem 
surgical  care  services  in  Section  I.B., 
ambulatory  procedure  visits  as  contained  in 
Section  III.C,  or  the  appropriate  outpatient 
clinic  rate  in  Sections  II.A-K.  The  patient  is 
responsible  for  the  cost  of  the  implant(s)  and 
the  prescribed  cosmetic  surgery  rate.  (Note: 
The  implants  and  procedures  used  for  the 
augmentation  mammaplasty  are  in 
compliance  with  Federal  Drug 
Administration  guidelines.) 
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"  Each  regional  lipectomy  shall  carry  a 
separate  charge.  Regions  include  head  and 
neck,  abdomen,  flanks,  and  hips. 

'2 These  procedures  are  inclusive  in  the 
minor  skin  lesions.  However,  CHAMPUS 
separates  them  as  noted  here.  All  charges 
shall  be  for  the  entire  treatment,  regardless  of 
the  number  of  visits  required. 

^^  Dental  service  rates  are  based  on  a  dental 
rate  multiplier  times  the  American  Dental 
Association  (ADA)  code  and  the  DoD 
established  weight  for  that  code. 

'*  Ambulance  charges  shall  be  based  on 
hours  of  service  in  15  minute  increments. 
The  rates  listed  in  Section  III. I  are  for  60 
minutes  or  1  hour  of  service.  Providers  shall 
calculate  the  charges  based  on  the  number  of 

General  Medical  Care: 

Alaska 

Rest  of  the  United  States 


hours  (and/or  fractions  of  an  hour)  that  the 
ambulance  is  logged  out  on  a  patient  ruiL 
Fractions  of  an  hour  shall  be  rounded  to  the 
next  15  minute  increment  (e.g.,  31  minutes 
shall  be  charged  as  45  minutes). 

"Air  in-flight  medical  care  reimbursement 
charges  are  determined  by  the  status  of  the 
patient  (ambulatory  or  litter)  and  are  per 
patient.  The  appropriate  charges  are  billed 
only  by  the  Air  Force  Global  Patient 
Movement  Requirement  Center  (GPMRC). 

'^Observation  Services  are  billed  at  either 
the  hourly  or  daily  charge.  Begin  counting 
when  the  patient  is  placed  in  the  observation 
bed.  and  round  to  the  nearest  hour.  The  daily 
rate  for  full/third  party,  for  example,  would 
be  S660  based  on  24  hours  of  service.  If  a 


patient  status  changes  to  inpatient,  the 
charges  for  observation  services  are  added  to 
the  DRG  assigned  to  the  case  and  not  billed 
separately.  If  a  patient  is  released  from 
Observation  status  and  is  sent  to  an  APV.  the 
charges  for  Observation  services  are  not 
billed  separately,  but  are  added  to  the  APV 
rate  in  order  to  recover  all  expenses. 

1.  DepartBent  of  Health  and  Human 
Scrrkn 

For  the  Dep»artment  of  Health  and  Human 
Services.  Indian  Health  Service,  effective 
October  1,  1998  and  thereafter 

Hospital  Care  Inpatient  Day 


SI, 798 
1.049 


Outpatient  Medical  Treatment 

Outpatient  Visit: 

Alaska 

Rest  of  the  United  States  .. 


$360 
210 


For  the  period  beginning  October  1, 
1998,  the  rates  prescribed  herein 
superseded  those  established  by  the 
Director  of  the  Office  of  Management 
and  Budget  October  31, 1997  (61  FR 
56360). 
Jacob  Lew. 

Director.  Office  of  Management  and  Budget. 
|FR  Doc.  98-27813  Filed  10-15-98:  8:45  am] 
MUMQ  COK  1110-ai-r 


OFHCE  OF  PERSONNEL 
MANAGEMENT 

SulNnission  for  OMB  Review; 
Comment  Request  for  Clearance  of  i 
Reviaad  Information  Collection:  SF 
3104  and  SF  31048 

A0B«CY:  Office  of  Personnel 

Management. 

ACTION:  Notice. 


In  accordance  with  the 
Paperwork  Reduction  Act  of  1995 
(Public  Law  104-13,  May  22, 1995).  this 
notice  announces  that  the  Office  of 
Personnel  Management  (OPM)  has 
submitted  to  the  Office  of  Management 
and  Budget  a  request  for  clearance  of  a 
revised  information  collection.  SF  3104, 
Application  for  Death  Benefits/Federal 
Employees  Retirement  System,  is  used 
to  apply  for  death  benefits  under  the 
Federal  Employees  Retirement  System 
based  on  the  death  of  an  employee, 
former  employee  or  retiree  who  was 
covered  by  FERS  at  the  time  of  his/her 
death  or  separation  fit>m  Federal 
Service.  SF  3104B,  Documentation  and 
Elections  in  Support  of  Application  for 


Death  Benefits  when  Deceased  was  an 
Employee  at  the  Time  of  Death,  is  used 
by  applicants  for  death  benefits  under 
FERS  if  the  deceased  was  a  Federal 
Employee  at  the  time  of  death. 

It  is  estimated  that  approximately 
4,873  SF  3104s  are  expected  to  be 
processed  annually.  This  form  requires 
approximately  60  minutes  to  complete. 
An  annual  burden  of  4,873  hours  is 
estimated.  Approximately  3,188  SF 
3104Bs  are  expected  to  be  processed 
annually.  It  is  estimated  that  the  form 
requires  approximately  60  minutes  to 
complete.  An  annual  burden  of  3,188 
hours  is  estimated.  The  total  annual 
burden  is  8,061. 

For  copies  of  this  proposal,  contact 
Mary  Beth  Smith-Toomey  on  (202)  606- 
8358,  or  E-mail  to  mbtoomey^pm.gov 

DATES:  Comments  on  this  proposal 
should  be  received  on  or  before 
November  16, 1998. 

ADOnESSES:  Send  or  deliver  comments 
to — ^John  C.  Crawford,  Chief,  FERS 
Division,  Retirement  and  Insurance 
Service,  U.S.  Office  of  Personnel 
Management  1900  E  Street.  NW,  Room 
3313,  Wshington,  DC  20415,  and  Joseph 
Lackey,  OPM  Desk  Officer,  Office  of 
Information  &  Regulatory  Affairs,  Office 
of  Management  &  Budget,  New 
Executive  Office  Building,  NW,  Room 
10235.  Washington,  DC  20503. 

FOR  INFOMNATION  REGAROINQ 
AOMMISTRATIVE  COORDINATION— CONTACT: 
Donna  G.  Lease,  Budget  & 
Administrative  Services  Division,  (202) 
606-0623. 


U.S.  Office  of  Persoimel  Management 

JaaioeR.  I.«diaiic». 

Director. 

IFR  Doc.  98-27818  Filed  lO-lS-98;  8:45  am) 


OFFICE  OF  PERSONNEL 

suomission  lor  unm  rieview. 
Comment  Re(|uest  IwveetiQationa 
Fomw  41-44 

agency:  Office  of  Personnel 

Management. 

ACTION:  Proposed  collection;  comment 

request. 


In  accordance  with  the 
Paperworii  Reduction  Act  of  1980  (Title 
44.  U.  S.  Code,  Chapter  35),  this  notice 
announces  that  OPM  has  submitted  to 
the  Office  of  Management  and  Budget 
(OMB)  a  request  for  reclearance  of  four 
information  collections  and  solicits 
comments  on  them.  OPhA  uses  these 
form  to  request  information  by  mail  for 
use  in  OPM  investigations. 

These  investigations  are  conducted  to 
determine  suitability  for  Federal 
employment  and/or  the  ability  to  hold  _ 
a  security  clearance  as  prescribed  in 
Executive  Orders  10450.  12968  and 
10577  (5  CFR  Part  V)  and  5  U.S.C.  3301. 

INV  Form  41.  Investigative  Request 
for  Employment  Data  and  Super\-isor 
Information,  is  sent  to  former  employers 
and/or  supervisors. 

INV  Form  42,  Investigative  Request 
for  Personal  Information,  is  sent  to 
references. 
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INV  Form  43.  Investigative  Request 
for  Educational  Registrar  and  Dean  of 
Students  Record  Data,  is  sent  to 
educational  institutions. 

INV  Form  44,  Investigative  Request 
for  Law  Enforcement  Data,  is  sent  to 
local  law  enforcement  agencies. 

INV  Form  40.  General  Request  for 
Investigative  Data,  is  no  longer  being 
used  for  public  information  collection 
and  has  been  removed  from  this 
collection. 

Based  upon  current  usage  it  is 
estimated  that  1,609,000  individuals 
will  respond  annually  (770.000  to  INV 
Form  41;  412,000  to  INV  Form  42; 
98.000  to  INV  Form  43;  and  329.000  to 
INV  Form  44)  with  each  response 
requiring  approximately  5  minutes.  The 
total  burden  requested  is  134,083  hours. 

To  obtain  copies  of  this  proposal 
please  contact  Mary  Beth  Smith-Toomey 
at  (202)  606-8358  or  by  E-mail  to 
mbtoomey@opm.gov. 
DATES:  Comments  on  this  proposal 
should  be  received  within  30  calendar 
days  ht)m  the  date  of  this  publication. 
ADDRESSES:  Send  or  deliver  comments 
to — Richard  A.  Ferris,  Associate 
Director.  Investigations  Service.  U.S. 
Office  of  Personnel  Management.  Room 
5416. 1900  E.  Street.  NW,  Washington. 
DC  20415.  and  Joseph  Lackey.  OFM 
Desk  Officer.  Office  of  Information  and 
Regulatory  Affairs,  OfHce  of 
Management  and  Budget.  Room  10235. 
New  Executive  Office  Building,  NW, 
Washington.  DC  20503. 

U.S.  Office  of  Personnel  Management. 

laake  R.  Lachanca, 

Director. 

(PR  Doc.  9S-27820  Filed  10-15-98:  8:45  am) 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Releeae  Na  34-40633;  File  No.  SR-AMEX- 
M-3tI 

Self-Regulatory  Organizations;  Notica 
of  Filing  and  Immadlata  Effactivanasa 
of  Propoaad  Rule  Change  by  the 
Amarlcan  Stock  Exchange,  Inc. 
Relating  to  the  Extanalon  of  the 
Exchanga'a  Pilot  Program  for 
Spadaliata  in  Portfolio  Depositary 
Racaipta,  Invaatmant  Truat  Securities 
and  Index  Fund  Shares  to  Participate 
In  the  After-Hours  Trading  Facility 

Octobers,  1998. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act").<  and  Rule  19b-^  thereunder.' 


notice  is  hereby  given  that  on  October 
2,  1998,  the  American  Stock  Exchange. 
Inc.  ("Amex"  or  "Exchange")  filed  with 
the  Securities  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  change  as  described  in 
Items  I.  II.  and  III  below,  which  Items 
have  been  prepared  by  the  self- 
regulatory  organization.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  person. 

L  Self-Regulatory  Organization's 
Statement  of  the  Tenns  of  Substance  of 
the  Propoeed  Rule  Change 

The  Exchange  is  proposing  to  extend 
the  pilot  program  permitting  specialists 
in  Portfolio  Depository  Receipts 
("PDRs")  3.  investment  trust  seciuities 
and  Index  Fund  Shares  to  [>articpiate  in 
the  After-Hours  Trading  ("AHT') 
facility  to  "clean-up"  order  imbalances 
and  to  effect  closing  price  coupled 
orders.  The  text  of  the  proposed  rule 
change  is  available  at  the  Office  of  the 
Secretary.  Amex  and  at  the  Commission. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text 
of  these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
sections  A,  B,  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 


'15U.S.C.  78»(b«l). 
'17CFR240.19b-4. 


'The  Exchange  currently  lists  three  Portfolio 
Depository  Receipts:  Depository  Receipts  on  the 
Standard  and  Poor's  SOO<S  and  Mid  Cap®  Indexes 
and  Depository  Receipts  on  the  Dow  )ones 
Industrial  Average  "*.  The  Exchange  also  lists  17 
Index  Fund  Shares  which  are  commonly  referred  to 
as  WEBS".  WEBS  are  shares  issued  by  an  open-end 
management  investment  company  that  seeks  to 
provide  investment  results  that  correspond 
generally  to  the  price  and  yield  performance  of  a 
specified  foreign  or  domestic  equity  market  index. 
The  Exchange  currently  lists  WEBS  based  on  the 
following  Morgan  Stanley  Capital  International 
-MSCl")  indices:  MSCI  Australia  Index.  MSCI 
Austria  Index.  MSQ  Belgium  Index.  MSCI  Canada 
Index.  MSQ  France  Index,  MSCI  Germany  Index. 
MSa  Hong  Kong  Index.  MSCI  Italy  Index.  MSCI 
lapan  Index.  MSCI  Malaysia  Index,  MSCI  Mexico 
Index.  MSCI  Netherlands  Index,  MSCI  Singapore 
(Free)  Index,  MSCI  Spain  Index,  MSCI  Sweden 
Index.  MSCI  Switzerland  Index,  and  MSCI  United 
Kingdom  Index.  The  Commission  notes  that  due  to 
certain  restrictions  imposed  by  the  Malaysian 
government  WEBS  based  on  the  MSCI  Malaysia 
Index  currently  trade  differently  than  the  other 
WEBS  trading  on  Amex. 


A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

The  Exchange  seeks  an  extension  to 
October  31. 1998.  of  the  pilot  program 
permitting  specialists  in  PDRs, 
investment  trust  securities  and  Index 
Fund  Stiares  to  participate  in  the  AHT 
facility  to  "clean-up"  order  imabalances 
and  to  effect  closing  prig»  coupled 
orders. 

The  Exchange  believes  that  an 
extension  of  the  Exchange's  pilot 
program  to  permit  specialists  in  PDRs, 
investment  trust  securities  and  Index 
Fund  Shares  to  participate  in  the  AHT 
facility  in  order  to  "clean-up"  order 
imbalances  and  effect  closing  price 
coupled  orders  would  benefit  investors 
by  providing  additional  liquidity  to  the 
listed  cash  market  for  derivative 
securities  based  upon  well  known 
market  indexes.  Investor  interest  in 
these  securities  is  rapidly  increasing, 
and  specialist  participant  in  the  AhfT 
session  provides  necessary  liquidity 
after  the  close  of  the  regular  trading 
session.  In  addition,  the  market  price  of 
these  exchange  traded  funds  is  based 
upon  transactions  largely  effected  in 
markets  other  than  the  Amex.  (In  the 
case  of  Index  Fund  Shares,  the  market 
price  of  these  securities  is  based 
exclusively  on  transaction  occurring 
outside  the  Amex).  The  specialist  in  the 
Amex  listed  securities  has  no  unique 
access  to  market  sensitive  information 
regarding  the  market  for  the  underlying 
securities  or  closing  index  values.  The 
Exchange,  therefore,  believes  that 
specialist  participation  in  the  AHF 
facility  in  PDRs.  investment  trust 
sectirities  and  Index  Fund  Shares  in  the 
manner  previously  approved  by  the 
Commission  on  a  pilot  basis  does  not 
raise  any  market  integrity  issues.  In 
addition,  should  a  customer  not  care  for 
an  execution  at  the  closing  price,  the 
rules  of  the  Exchange's  AHT  facility 
permit  cancellation  of  an  order  up  to  the 
close  of  the  AHT  session  at  5:00  p.m. 
(Orders  in  the  AHT  facility  are  not 
executed  until  the  5:00  p.m.  close  of  the 
After-Hours  session.)  A  customer, 
therefore,  has  approximately  40  minutes 
to  determine  if  an  execution  at  the 
closing  price  suits  his  needs  and  may 
cancel  the  order  if  he  believes  that  the 
closing  price  does  not  suit  his 
objectives. 

2.  Statutory  Basis 

The  Exchange  believes  the  proposed 
rule  change  is  consistent  with  Section 
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6(b)  *  of  the  Act,  in  general,  and  furthers 
the  objectives  of  Section  6(b)(4).'  in 
particular,  in  that  it  is  designed  to 
prevent  fraudulent  manipulative  acts 
and  practices,  promote  just  and 
equitable  principles  of  trade,  remove 
impediments  to  and  perfect  the 
mechanism,  of  a  free  and  open  market 
and  a  national  market  system  and,  in 
general,  protect  investors  and  the  public 
interest. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

.  The  Exchange  does  not  believe  that 
the  proposed  rule  change  would  impose 
any  inappropriate  burden  on 
competition. 

C.  Self-Regulatory  Organization's 
Statement  oh  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

The  Exchange  has  neither  solicited 
nor  received  written  conunents  on  the 
proposed  rule  change. 

m.  Date  of  Effectiveness  of  the 
Proposed  Role  Change  and  Timing  for 
Commission  Action 

The  foregoing  rule  change  is 
concerned  solely  with  the 
administration  of  the  Exchange  and, 
therefore,  has  become  efiiactive  pursuant 
to  Section  19(b)(3)(A)  of  the  Act*  and 
subparagraph  (e)  of  Rule  19l>-4 
thereunder.'  At  any  time  within  60  days 
of  the  filing  of  the  proposed  rule  change, 
the  Commission  may  summarily 
abrogate  such  rule  change  if  it  appears 
to  the  Commission  that  such  action  is 
necessary  or  appropriate  in  the  pubUc 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act. 

IV.  Solicitation  of  Conunents 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission.  450  Fifth  Street.  N.W.. 
Washington,  D.C.  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
conunimications  relating  to  the 
proposed  rule  change  between  the 


Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552.  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  Mrill  also  be 
available  for  inspection  and  cop)ring  at 
the  principal  office  of  Amex.  AJl 
submissions  should  refer  to  the  File  No. 
SR-AMEX-98-36  and  should  be 
submitted  by  November  6. 1998. 

For  the  Conimission,  by  the  Division  of 
Marlcet  Regulation,  pursuant  to  delegated 
authority.* 

Margant  B.  McFariand, 
Deputy  Secretary. 
|FR  Doc  98-27821  Filed  lO-lS-98:  8:45  am) 
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[Releaae  No.  34-40638;  FNe  No.  SR-B8E- 

•a-oq 

SaK-Ragulalory  Organlzattons:  Beaton 
Stock  Exdianga.  kic;  Nolica  of  FWng 
and  Ordar  Qrantlng  Atcalai  atad 
Approval  to  Propoaad  Rula  Chang* 
andAmandmantNal  to  the  Propoaad 
Rula  Chany  Saaking  Parnianant 
Approval  oftha  Exchanga'a  Marteat 
On-Cloaa  Ordar  HandUng 
Raquiramanta  Pilot  Program 

October  9. 1998. 

Pursiumt  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act").*  and  Rule  19b-4  thereunder .^ 
notice  is  hereby  given  that  on  August 
13, 1998.  the  Boston  Stock  Exchange. 
Inc.  ("BSE"  or  "Exchange")  filed  with 
the  Securities  and  Exdiange 
Commission  ("SEC"  or  "Commission") 
the  proposed  rule  change  as  described 
in  Items  I  and  II  below,  which  Items 
have  been  prepared  by  the  BSE.  On 
September  17. 1998.  the  Exchange 
submitted  Amendment  No.  1  to  the 
proposal.  3  The  Commission  is 
publishing  this  notice  to  solicit 
conunents  on  the  proposed  rule  change 
from  interested  persons  and  to  grant 
accelerated  approval  to  the  proposal,  as 
amended. 


'  15  U.S.C  78f(b). 
»15U.S.C78flbM4). 
•15U.S.C78«(b)(3)(A). 
r  17  CFR  240.19b-4(e)(3). 


•17  CFR  200.3O-3(a)(12). 

>  15  U.S.C  78«(b)(l). 

» 17  era  240.196-4. 

'  See  letter  from  Karen  A.  Aluise.  Vice  President. 
BSE  to  Richard  Strasser.  Assistant  Director. 
Division  of  Market  Regulation.  Conunission  dated 
September  15. 1998  ("Amendment  No.  1").  In 
Amendment  No.  1.  the  Exchange  requesu 
permanent  approval  of  the  pilot  program  relating  to 
market  on-close  orders. 


I.  Self-legnlatory  Oiganiiatton's 
Statement  of  die  Tenns  ofSohslance  of 
the  Proposed  Role  Change 

The  Exchange  seeks  to  amend  its 
current  pilot  program  regarding 
procedures  for  market-on-close 
("MOC")  orders*  to  mirror  changes 
recently  made  to  the  comparable  New 
York  Stock  Exchange  ("NYSE")  and 
American  Stock  Exdiange  ("Amex") 
rules.  Also,  the  Exchange  seelu 
permanent  approval  of  its  MOC  pilot 
procedures  as  amended  by  this 
proposal. 

n.  Self'B^nlalory  Oiganizatioa's 
Stateaseat  of  tiw  Poipoee  at.  and 
Stalatory  Basis  for,  the  Proposed  Rok 


In  its  filing  with  the  Commission,  the 
BSE  indudcMd  statements  ctmoeming  the 
purpose  of  and  basis  for  the  proposed 
rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  hem  IV  below.  The  BSE  has  prepared 
summaries,  set  forth  in  Sections  A.  B, 
and  C  below,  of  the  most  significant 
aspects  of  sudi  statements. 

A.  Self-Regulatory  Organization's    — 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

1.  Purpose 

The  purpose  of  the  proposed  rule 
change  is  to  amend  the  current  pilot 
program  for  the  handling  of  MOC 
orders'  to  mirror  recent  changes  made 
by  the  NYSE*  and  the  Amex^  and  to 
seek  permanent  approval  of  the  pilot 
program.  The  Exchange's  current  rules 
provide  for  difiierent  treatment  of  MOC 
orders  on  Expiration  Frida3rs  and 
Quarterly  Index  Expiration  Days*  than 
on  non-expiration  days."  In  addition. 


*  A  MOC  order  is  a  markst  order  to  be  executed 
in  its  entirety  at  the  dosing  price  on  the  Exchange. 

>  The  Exchanges' current  pilot  program  will 
•xpirs  on  October  31.  IWB.  See  Securities 
Exchange  Act  RaleMe  No.  39327  (November  14. 
1997).  62  ra  623S1  (November  21.  1997) 

•  See  Securities  Exchange  Act  Release  No.  40094 
(June  15.  1998).  63  FR  33975  (June  22.  1996)  (NYSE 
MOC  Approval  Order). 

'  See  Securities  Exchange  Act  Release  No.  40123 
(June  24. 1996).  63  n  36280  (July  2.  1996)  (Amex 
MOC  Approval  Order).  In  the  Amex  MOC  approval 
order,  the  Amex  also  adopted  a  rule  allowing  the 
Amex  to  accept  limit-at-the-cloee  ("LOC")  orders. 
Id.  At  this  time,  the  BSE  does  not  accept  LXK 
orders. 

•Ttie  term  "expiration  days"  refers  to  both  (1)  the 
trading  day.  usually  the  thirid  Friday  of  the  month, 
when  some  stock  index  options,  stock  index  futures 
and  options  on  stock  index  futures  expire  or  settle 
concurrently  ("Expiration  Fridays")  and  (2)  the 
trading  day  on  which  end  of  calendar  quarter  index 
options  expire  ("QDC  Expiration  Days"). 

•See  BSE  Rules  %%  22(A)  and  22(B). 
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the  current  rules  provide  for  the 
publication  of  order  imbalances  of 
50,000  shares  or  more  only  in  the  pilot 
stocks,'"  stocks  t>eing  added  to  or 
dropped  from  an  index,  and  upon  the 
request  of  a  specialist,  any  other  stock 
with  the  approval  of  a  floor  official." 

While  the  deadline  for  entry  of 
indications  of  interest  by  floor  brokers 
to  the  specialist  and  the  cancellation  of 
MOC  orders  on  Expiration  Fridays  and 
Quarterly  Index  Expiration  Days  is 
currently  set  at  3:40  p.m.,  the  deadline 
on  non-expiration  days  is  currently  set 
at  3:50  p.m.*^  The  Exchange  seeks  to 
adopt  the  same  time  frame  as  the 
primary  markets,  which  recently 
amended  their  respective  procedures  to 
set  the  deadline  at  3:40  p.m.  in  all 
stocks  on  all  trading  days.'' 

The  current  rules  also  address  the 
publication  of  order  imbalances  of 
50,000  shares  or  more  on  Expiration 
Fridays  and  Quarterly  Index  Expiration 
Days.  Currently,  publication  is  required 
as  soon  as  practicable  after  3:40  p.m.  on 
expiration  days,  and  as  soon  as 
practicable  after  3:50  p.m.  on 
nonexpiration  days,  llie  Exchange  seeks 
to  provide  that  publication  of  order 
imbalances  of  50,000  shares  or  more  in 
NYSE-Usted  seciirities  (and  25.000 
shares  or  more  in  Amex-listed 
securities)  shall  occur  as  soon  as 
practicable  after  3:40  p.m.  on  all  trading 
days,  bringing  the  BSE  rule  into 
conformity  with  its  primary  market 
counterparts. 


'"Tha  pilot  stocks  consist  of  the  SO  most  highly 
capiulizad  Standard  k  Poor's  ( "SftP")  500  stocks 
and  any  component  stocks  of  the  Major  Market 
Index  ("MMI")  not  included  in  the  SAP  500  groups 
of  stocks. 

<>  See  BSE  Rule*  §$  22(AKc)  and  22(BKc). 

>*  See  BSE  Rule*  §S  22(AKa)  and  22(BKa). 

*>  See  Amax  MOC  Approval  Order.  (upfD<note  7 
and  NYSE  MOC  Approval  Order,  tupro  note  6. 


An  additional  publication  shall  be 
required  at  3:50  p.m.  on  all  trading  days 
for  any  NYSE-listed  security  that  had  an 
imbalance  publication  at  3:40  p.m.  If  the 
imbalance  at  3:50  p.m.  is  less  than 
50.000  shares,  a  "no  imbalance"  status 
must  be  published,  although  an 
imbalance  of  less  than  50,000  shares 
may  be  published  with  floor  official 
approval,  provided  there  had  been  an 
imbalance  publication  at  3:40  p.m.  If  the 
3:50  p.m.  imbalance  publication 
reversed  the  first  imbalance  publication, 
only  MOC  orders  that  offset  the  3:50 
p.m.  imbalance  would  be  permitted  to 
be  entered  thereafter.  This  requirement 
is  intended  to  present  market 
participants  with  a  more  timely  and 
accurate  picture  of  imbalances  before 
the  close. 

In  addition,  the  current  rules  provide 
for  the  publication  of  order  imbalances 
(on  both  Expiration  Fridays/Quarterly 
Index  Expiration  E)ays  and  non- 
expiration  days)  in  the  pilot  stocks, 
stocks  being  added  to  or  dropped  from 
an  index,  and  upon  the  request  of  a 
specialist,  any  other  stock  with  the 
approval  of  a  floor  official.  The 
Exchange  seeks  to  publish  order 
imbalances  in  all  stocks  on  all  trading 
days,  also  in  conformity  with  the 
primary  market  rules.** 

The  Exchange  proposes  to  adopt 
language  that  will  permit,  but  not 
require,  the  publication  of  order 
imbalances  of  less  than  50,000  shares  in 
NYSE-listed  securities  (and  less  than 
25,000  shares  in  Amex-listed  securities) 
as  soon  as  practicable  after  3:40  p.m.  in 
any  stock  with  the  approval  of  a  floor 
official,  thereby  permitting  the 
publication  of  an  imbalance  which, 
although  less  than  50,000  (25,000) 


shares,  may  be  significantly  greater  than 
the  average  daily  volume  in  a  stock. 

m.  Discussion 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
Section  6  of  the  Act  '^  and  the  rules  and 
regulations  thereunder.  In  particular, 
the  Commission  believes  that  the 
proposal  is  consistent  with  the  Section 
6(b)(5) '"  requirements  that  the  rules  of 
an  exchange  be  designed  to  prevent 
fraudulent  and  manipulative  acts  and 
practices,  to  promote  just  and  equitable 
principles  of  trade,  to  remove 
impediments  to,  and  perfect  the 
mechanism  of  a  free  and  open  market 
and  a  national  market  system,  and.  in 
general,  to  protect  investors  and  the 
public  interest.*' 

In  recent  years,  the  Exchange  and 
other  self-regulatory  organizations  have 
instituted  certain  safeguards  to 
minimize  excess  market  volatility  that 
may  arise  from  the  liquidation  of  stock 
positions  at  the  end  of  the  trading  day. 
Special  procedures  regarding  the  entiy 
of  MOC  orders  on  Expiration  Fridays 
were  first  used  by  the  NYSE  in  1986  for 
assisting  in  handling  the  order  flow 
associated  with  the  concurrent  quarterly 
expiration  of  stock  index  futures,  stock 
index  options  and  options  on  stock 
index  futures  on  Expiration  Fridays.*" 


'  See  NYSE  MOC  Approval  Order,  supra  note  6. 


«»15U.S.C78f. 

>»15U.S.C78f(bM5). 

*'In  approving  the  proposed  rule  change,  the 
Commission  has  considered  the  proposed  rule's 
impact  on  efficiency,  competition,  and  capital 
formation.  IS  U.S.C.  78flb). 

••See  Securities  Exchange  Act  Release  No.  24926 
(September  17, 1987),  52  FR  24926  (approving  File 
No.  SR-NYSE-87-32  and  noting  that  the  MOC 
procedures  described  therein  had  been  utilized  on 
a  quarterly  basis  since  September  1986). 
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These  procedures  allow  specialists  to 
determine  the  burying  and  selling 
interest  in  MOC  orders  and.  if  there  is 
a  substantial  imbalance  on  one  side  of 
the  market,  to  provide  the  investing 
public  with  timely  and  reliable  notice  of 
the  imbalance  and  with  an  opportunity 
to  make  appropriate  investment 
decisions  in  response.  Based  on  the 
NYSE's  experience, *•  the  Commission 
believes  that  the  MOC  order  handling 
requirements  work  relatively  well  and 
may  result  in  more  orderly  markets  at 
the  close  on  expiration  days. 

In  today's  highly  competitive  market 
environment,  however,  it  is  possible 
that  a  regional  exchange,  which  trades 
NYSE-and  Amex-listed  stocks  but  does 
not  have  comparable  closing 
procedures,  could  be  utilized  by  market 
participants  to  enter  MOC  orders 
prohibited  on  the  primary  markets. 
Although  the  Commission  has  no  reason 
to  believe  that  the  BSE  market  has 
become  a  significant  alternative  mari^et 
to  enter  otherwise  prohibited  MOC 
orders,  the  Commission  agrees  with  the 
BSE  that,  if  this  possibility  were 
realized,  it  could  have  a  negative  impact 
on  the  fairness  and  orderliness  of  the 
national  market  system. '<>  Accordingly, 
the  Commission  believes  that  it  is 
reasonable  for  the  BSE  to  adopt 
procedures  for  the  handling  of  MOC 


>*The  NYSE  has  submitted  to  the  Commission 
several  monitoring  reports  describing  its  experience 
with  the  auxiliary  closing  procedures.  For  further 
discussion  of  the  reports  Tiled  by  the  NYSE,  see 
Securities  Exchange  Act  Release  No.  36404  (October 
20,  1995).  60  FR  55071  (approving  File  No.  SR- 
NYSE-e5-28).  The  most  recent  report  filed  by  the 
NYSE  was  received  on  May  14. 1998. 

'"For  example,  if  MOC  orders  prohibited  on  the 
NYSE  and  Amex  were  entered  instead  on  the  BSE, 
unusually  large  MOC  order  imbalances  on  the 
regional  exchange  could  contribute  to  overall 
market  volatility. 


orders  that  mirror  those  of  the  NYSE 
and  Amex,  thereby  ensuring  the  equal 
treatment  of  orders  in  those  markets 
and,  in  the  event  of  imusual  maricet 
conditions,  offering  the  BSE  the  same 
benefits  in  terms  of  potentially  reducing 
volatility. 

In  this  regard,  the  Commission  notes 
that  the  proposed  rule  change  will 
standarcUze  the  BSE's  closing 
procedures  on  expiration  and  non- 
expiration  days  with  those  on  the  NYSE 
and  Annex.^*  The  proposal  will  impose 
a  deadline  of  3:40  p.m.  for  entry  of  all 
MOC  orders  on  both  expiration  and  on- 
expiration  days.  Floor  brokers 
representing  MOC  orders  also  must 
indicate  their  MOC  interest  to  the 
specialist  by  3:40  p.m.  every  day.  In 
con)unction  with  the  prohibition  on 
canceling  or  reducing  any  MOC  order 
after  3:40  p.m.,  the  Commission  believes 
that  these  requirements  should  allow 
the  specialist  to  make  a  timely  and 
reliable  assessment,  on  expiration  and 
non-expiration  days  alike,  of  MOC  order 
flow  and  its  potential  impact  on  closing 
prices. 

The  proposal  will  also  provide  that 
publication  of  order  imbalances  of 
50.000  shares  or  more  in  all  NYSE-listed 
securities  (and  25,000  shares  or  more  in 
all  Amex-listed  securities)  shall  occur  as 
soon  as  practicable  after  3:40  p.m.  on  all 
trading  days.  An  additional  publicaticm 
shall  be  required  at  3:50  p.m.  on  all 
trading  days  for  any  NYSE-listed 
security  which  had  an  imbalance 
publication  at  3:40  p.m.  If  the  imbalance 
at  3:50  p.m.  is  less  than  50.000  shares, 
a  "no  imbalance"  status  must  be 
published,  although  an  imbalance  of 
less  than  50.000  shares  may  be 


"  See  Amex  MOC  Approval  Order,  supra  note  7, 
and  NYSE  MOC  Approval  Order,  supra  note  6. 


published  writh  floor  official  approval, 
provided  there  had  been  an  imbalance 
publication  at  3:40  p.m.  If  the  3:50  p.m. 
imbalance  publication  reversed  the  first 
imbalance  publication,  only  MOC 
orders  which  offset  the  3:50  p.m. 
imbalance  would  be  permitted  to  be 
entered  thereafter. 

Finally,  the  proposal  permits,  but 
does  not  require,  the  publication  of 
order  imbalances  of  less  than 
50,000shares  in  NYSE-listed  securities 
(and  less  than  25,000  shares  in  Amex- 
listed  securities)  as  soon  as  practicable 
after  3:40  p.m.  in  any  stock  with  the 
approval  of  a  floor  official,  thereby 
permitting  the  publication  of  an 
imbalance  virhich,  although  less  than 
50,000  (25,000)  shares,  may  be 
significantly  greater  than  the  average 
daily  volume  in  a  stock. 

The  Commission  believes  that  the 
enhanced  publication  requirements 
described  above  are  appropriate  and 
consistent  with  the  Act.  Requiring  an 
additional  order  imbalance  publication 
at  3:50  p.m.  for  all  NYSE-listed 
securities  having  a  published  imbalance 
as  of  3:40  p.m.  is  consistent  with  the 
current  practice  on  the  NYSE  and  may 
help  ease  market  volatility  at  the  close 
by  attracting  additional  ofbetting  MOC 
orda«  for  stocks  that  have  a  significant 
order  imbalance  as  of  3:50  p.m.  In 
addition,  the  Commission  believes  that 
allowing  the  publication  of  imbalances 
of  less  than  50.000  (25.000)  shares  in  all 
stocks  with  the  approval  of  a  floor 
official  is  consistent  writh  the  practice 
on  the  NYSE  and  Amex  and  may  assist 
in  easing  volatility  at  the  close.  With 
respect  to  changing  the  deadline  for 
entering  MOC  orders  on  non-expiration 
days,  the  CcHnmission  believes  that,  by 
giving  market  participants  more  time  to 
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react  to  published  MOC  order 
imbalances,  the  proposal  may  contribute 
to  reducing  volatility  at  the  close. 
Finally,  the  proposal  requests  that  the 
Commission  permanently  approve  the 
Exchange's  MOC  pilot  program.  As 
noted  above,  these  auxiliary  closing 
procedures  have  been  used  by  the  NYSE 
since  1986  without  significant 
difficulty.  Therefore,  the  Commission 
believes  that  it  is  appropriate  at  this 
time  to  approve  the  Exchange's  pilot 
program  on  a  permanent  basis. 

'Tne  Commission  finds  good  cause  for 
approving  the  proposed  rule  change  and 
Amendment  No.  1  to  the  proposed  rule 
change  prior  to  the  thirtieth  day  after 
the  date  of  publication  of  notice  of  filing 
of  this  proposal  in  the  Federal  Register. 
As  discussed  in  more  detail  above,  the 
changes  made  in  this  proposal  are 
identical  to  changes  made  by  the  NYSE 
and  the  Amex.''  As  a  result,  the 
Commission  does  not  believe  that  the 
proposal  raises  any  new  regulatory 
issues.  Further,  the  Commission  notes 
that  the  Amex  and  NYSE  proposals 
were  pubUshed  for  the  full  21 -day 
comment  period  during  which  no 
comment  letters  against  either  proposal 
were  received  by  the  Commission. 
Accordingly,  the  Commission  believes 
there  is  good  cause,  consistent  with 
Sections  6(b)(5)  and  ig(b) "  of  the  Act. 
to  approve  the  Exchange's  proposal  and 
Amendment  No.  1  to  the  Exchange's 
proposal  on  an  accelerated  basis. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  proposed  rule 
change  and  Amendment  No.  1, 
including  whether  it  is  consistent  with 
the  Act.  Persons  making  written 
submissions  should  file  six  copies 
thereof  with  the  Secretary.  Securities 
and  Exchange  Commission,  450  Fifth 
Street.  N.W..  Washington.  D.C.  20549. 
Copies  of  the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  BSE.  All 
submissions  should  refer  to  File  No. 


SR-BSE-g8-06  and  should  be 
submitted  by  November  6. 1998. 

V.  Conclusion 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act.^*  that  the 
proposed  rule  change  (SR-BSE-98-06) 
is  approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.^* 

Margaret  H.  McFarland, 
Deputy  Secretary. 

IFR  Doc.  98-27822  Filed  10-15-98;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Ratossa  No.  34-^40636;  File  No.  SR-NSCC- 
9ft-10] 

Self-Ftogulatory  Organizations; 
National  Sacuritias  Claaring 
Corporation;  Notica  of  Filing  of  a 
Propoaad  Rula  Change  Modifying 
NSCC's  Collateral  Maruigament 
Sarvica 

October  8. 1998. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),*  notice  is  hereby  given  that  on 
July  22,  1998,  the  National  Securities 
Clearing  Corporation  ("NSCC")  filed 
with  the  Securities  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  change  (File  No.  SR- 
NSCC-98-10)  as  described  in  Items  I,  II. 
and  III  below,  which  items  have  been 
prepared  primarily  by  NSCC.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  from  interested 
persons  on  the  proposed  rule  change. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  proposed  rule  change  will  add  an 
interactive  messaging  feature  to  NSCC's 
Collateral  Management  Service 
("CMS").2 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission. 
NSCC  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 


comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  NSCC  has  prepared 
summaries,  set  forth  in  sections  (A),  (B), 
and  (C)  below,  of  the  most  signiBcant 
aspects  of  such  statements. ' 

(A)  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

CMS  provides  automated  access  to 
information  on  participants'  clearing 
fund,  margin,  and  other  deposits  at 
NSCC  and  other  participating  clearing 
entitles.*  The  information  available 
through  CMS  includes  excess  and 
deficit  collateral  amounts  and  detailed 
data  on  deposited  collateral  [i.e.,  cash, 
securities,  and  letters  of  credit). 

CMS  information  is  made  available  to 
NSCC  participants  that  choose  to 
participate  in  the  service,  to 
participating  clearing  entities,  and  if  an 
entity  requests,  to  participants  of  a 
psulicipating  clearing  entity.  Each 
participating  clearing  entity  may  access 
only  its  own  participants'  information 
through  CMS.  Similarly,  a  participant 
may  access  only  its  own  information 
through  CMS.  CMS  enables 
participating  clearing  entities  to  submit 
information  and  enables  participating 
clearing  entities  and  participants  to 
view  their  respective  information. 
However,  CMS  currently  does  not 
provide  any  additional  processing 
capabilities. 

The  participating  clearing  entities  that 
currently  provide  information  to  CMS 
include  The  Depository  Trust  Company 
("DTC"),  Government  Securities 
Clearing  Corporation  ("GSCC"),  MBS 
Clearing  Corporation,  NSCC,  and  The 
Options  Clearing  Corporation  ("OCC"). 
Information  regarding  the  Mortgage- 
Backed  Securities  Division  of  DTC 
(formerly  Participants  Trust  Company) 
is  expected  to  be  provided  to  CMS  in 
the  near  future.  In  addition,  NSCC  has 
established  an  interface  that  links  CMS 
to  the  Pays  and  Collects  System  ("PCS") 
of  the  Board  of  Trade  Clearing 
Corporation  ("BOTCC").* 

NSCC  believes  that  CMS  enables 
participants  to  manage  their  collateral 
efficiently  at  participating  clearing  ^ 
entities  by  providing  a  single  automated 
source  of  information.  According  to 
NSCC.  CMS  also  benefits  participating 


"Id. 

"  IS  U.S.C  7af(b)(5)  and  15  U.S.C  7B*(b). 


"  15  U.S.C.  78s(b)(2). 

"17CFR20O.3O-3(a)(12). 

>  15  U.S.C.  7es(b)(l). 

'The  complete  text  of  the  proposed  amendments 
to  NSCC's  rules  and  procedures  is  attached  to 
NSCC's  filing  as  Exhibit  A.  which  is  available  for 
inspection  and  copying  at  the  Commission's  Public 
Reference  Room  and  through  NSCC. 


'  The  Commission  has  modified  the  text  of  the 
summaries  prepared  by  NSCC. 

*  For  a  detailed  description  of  CMS,  refer  to 
Securities  Exchange  Act  Release  No.  36091  (August 
10.  1995).  60  FR  42931  (File  No.  SR-NSCC-9S-06I. 

'  PCS  is  a  database  operated  by  BOTCC  that 
contains  information  regarding  participants' 
collateral  positions  at  futures  clearing  entities. 
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clearing  entities  by  increasing 
cooperation  and  coordination  of 
information  on  common  participants 
thereby  helping  them  to  better  monitor 
their  participants'  collateral  positions. 
NSCC  believes  that  CMS  is  especially 
useful  to  identify  excess  collateral 
positions  at  participating  clearing 
entities  in  the  event  of  a  default  of  a 
common  participant. 

The  proposed  rule  change  has  the 
following  specific  objectives:  (i)  to 
enable  participating  clearing  entities 
and  participants  to  send  and  receive 
messages  regarding  collateral  on  an 
automated  basis  through  CMS,  (ii)  to 
enable  participants  that  elect  to 
participate  in  CMS  to  request  a 
withdrawal  of  excess  collateral  on  a 
daily  basis,  including  an  intraday 
withdrawal  of  excess  cash  collateral, 
and  (iii)  to  address  the  movement  of 
collateral  based  on  CMS  messages.  The 
modifications  primarily  affect  Rule  53 
(Collateral  Management  Service)  of 
NSCC's  Rules  and  Procedures. 

NSCC  intends  to  implement  the 
modifications  to  CMS  upon  approval  of 
the  proposed  rule  change.  Participating 
clearing  entities  will  be  able  to  make 
available  the  CMS  modifications 
relating  to  clearing  fimd  and  margin 
requirements  and  deposits  on  a  phased- 
in  basis  at  a  time  determined  by  each 
clearing  entity.  NSCC  believes  that 
phased-in  implementation  will  afford 
participating  clearing  entities  sufHcient 
time  to  address  operational  and 
regulatory  considerations  in  connection 
with  their  and  their  participants' 
participation  in  the  CMS  modifications. 

CMS  Message  Processing 

The  proposed  rule  change  will  modify 
NSCC  Rule  53  to  enable  NSCC, 
participating  clearing  entities,  and 
participating  participants  to  send  and 
receive  interactive  messages  ("CMS 
messages")  regarding  their  respective 
CMS  information.  CMS  messages  will 
include  the  following:  (i)  a  request  by 
NSCC  or  a  participating  clearing  entity 
to  a  participant  for  additional  collateral, 
(ii)  a  request  by  a  participant  to  NSCC 
or  to  a  participating  clearing  entity  to 
return  excess  collateral,  (iii)  a  request  by 
a  participant  to  NSCC  or  to  a 
participating  clearing  entity  to  use 
excess  cash  collateral  to  satisfy  a 
settlement  deficit  at  the  entity  where 
there  is  such  excess  cash  collateral,  (iv) 
a  request  by  a  participant  to  NSCC  or  to 
a  participating  clearing  entity  to 
substitute  collateral,  and  (v)  a  request  by 
a  participant  to  use  excess  cash 
collateral  at  a  participating  clearing 
entity  or  NSCC  to  satisfy  a  clearing  fund 
or  margin  deficit  at  another 
participating  clearing  entity  or  NSCC. 


NSCC,  participating  clearing  entities, 
and  participating  participants  will  be 
able  to  send  and  receive  CMS  messages 
on  an  automated  basis  by  using  CMS 
message  screens.  Generally,  the  CMS 
message  screens  will  contain  fields  to 
identify  the  requesting  entity,  the  entity 
or  entities  receiving  the  CMS  message, 
the  type  of  request,  the  request  amount, 
the  type  of  collateral,  and  the  date  of  the 
request.  CMS  will  transmit  the  request 
to  the  entity  or  entities  identified  in  the 
request.  All  requests  by  a  participant  to 
NSCC  an  to  participating  clearing 
entities  will  require  approval  of  the 
clearing  entity. 

The  proposed  rule  change  will  add 
Procedure  XVI  to  NSCC's  rules  and 
procedures  to  set  forth  procedures  for 
processing  each  of  the  five  basic  types 
of  CMS  messages.  First,  Procedure  XVI 
will  provide  that  NSCC  and 
participating  clearing  entities  may 
submit  a  request  for  additional  collateral 
to  a  participant  through  CMS.^  The 
request  will  be  transmitted  to  the 
participant  identified  in  the  request. 
Second.  Procedure  XVI  provides  that  a 
participant  may  submit  a  request  for  the 
return  of  excess  collateral  to  NSCC  or  to 
a  participating  clearing  entity  through 
CMS.^  Tne  requesting  participant  will 
receive  a  message  from  the  clearing 
entity  indicating  the  approval  or 
rejection  of  the  request  and  in  the  case 
of  a  rejection  the  reason(s)  for  the 
rejection. 

Third,  Procedure  XVI  will  provide 
that  a  participant  may  submit  a  request 
to  NSCC  or  to  a  participating  clearing 
entity  to  use  excess  cash  collateral  to 
satisfy  a  settlement  deficit  at  the 
clearing  entity  where  there  is  such 
excess  cash  collateral.^  The  request  will 
be  transmitted  to  the  clearing  entity 
identified  in  the  request  for  approval  or 
rejection.  The  requesting  participant 
will  receive  a  message  indicating  the 
approval  or  rejection  of  the  request  and 
in  the  case  of  a  rejection  the  reason(s) 
for  the  rejection. 

Fourth,  Procedure  XVI  will  provide 
that  a  participant  may  submit  a  request 


'The  request  must  include  the  identity  of  the 
requesting  clearing  entity,  the  identity  of  the 
participant,  the  total  amount  of  the  request,  the  type 
of  collateral  [i.e..  cash,  securities,  and/or  letters  of 
credit),  the  date  of  the  request,  and  such  other 
information  as  may  be  required  or  permitted. 

'The  request  must  include  the  identity  of  the 
requesting  participant,  the  identity  of  the 
appropriate  clearing  entity,  the  total  amount  of  the 
request,  the  type  of  collateral  (i.e..  cash,  securities, 
and/or  letters  of  credit),  the  date  of  the  request,  and 
such  other  information  as  may  be  required  or 
permitted. 

■The  request  must  include  the  identity  of  the 
requesting  participant,  the  identity  of  the 
appropriate  clearing  entity,  the  total  amount  of  the 
request,  the  date  of  the  request,  and  such  other 
information  as  may  be  required  or  permitted. 


to  NSCC  or  to  a  participating  clearing 
entity  to  substitute  collateral.^  The 
request  will  be  transmitted  to  the 
clearing  entity  identified  in  the  request 
for  approval  or  rejection.  The  requesting 
participant  will  receive  a  message 
indicating  the  approval  or  rejection  of 
the  request  and,  in  the  case  of  a 
rejection,  the  reason(s)  for  the  rejection. 

Fifth,  Procedure  XVI  will  provide  that 
a  participant  may  submit  a  request  to 
use  excess  cash  collateral  at  one 
participating  clearing  entity  or  NSCC  to 
satisfy  a  clearing  fund  or  margin  deficit 
at  another  participating  clearing  entity 
or  NSCC"  The  request  will  be 
transmitted  to  both  clearing  entities 
identified  in  the  request  for  approval  or 
rejection.  The  requesting  participant 
will  receive  a  message  from  each 
clearing  entity  indicating  the  approval 
or  rejection  of  the  request  and  in  the 
case  of  a  rejection  the  reason(s)  for  the 
rejection. 

Procedure  XVI  also  will  provide  that 
requests  must  be  submitted  by  such 
times  on  each  processing  day  as  may  be 
established  by  NSCC  and  participating 
clearing  entities  from  time  to  time.  A 
request  by  a  participant  to  NSCC  or  to 
a  participating  clearing  entity  that  is  not 
fully  approved  on  the  day  that  it  is 
submitted  will  not  be  carried  forward  to 
the  next  processing  day.  However,  CMS 
provides  for  "today  for  tomorrow" 
requests  that  will  pend  and  be 
incorporated  into  the  next  day's 
processing  if  so  designated.  • 

Withdrawal  of  Excess  Collateral  on  a 
Daily  Basis 

The  proposed  rule  change  also  will 
modify  Rule  53  to  allow  participating 
participants  to  request  a  withdrawal  of 
excess  collateral  on  a  daily  basis, 
including  an  intraday  withdrawal  of 
excess  cash  collateral.  This  modification 
is  an  exception  to  NSCC's  general  rule 
that  permits  a  participant  to  request  the 
return  of  excess  collateral  no  more 
frequently  than  monthly  and  is  also  an 
exception  to  the  general  rule  that 
permits  certain  participants  on 
surveillance  status  to  request  the  return 


*The  request  must  include  the  identity  of  the 
requesting  participant,  the  identity  of  the 
appropriate  clearing  entit>'.  the  total  amount  and 
type  of  the  collateral  (i.e..  cash,  securities,  and/or 
letters  of  credit)  to  be  returned  to  the  participant, 
the  total  amount  and  type  of  collateral  (i.p..  cash, 
securities,  and/or  letters  of  credit)  to  be  substituted 
by  the  participant,  the  date  of  the  request,  and  such 
other  information  as  may. be  required  or  permitted. 

'"The  request  must  include  the  identity  of  the 
requesting  participant,  the  identity  of  the  clearing 
entity  from  which  the  excess  cash  collateral  is  to 
be  sent,  the  identity  of  the  clearing  entity  to  which 
the  excess  cash  collateral  is  to  be  sent,  the  total 
amount  of  the  request,  the  date  of  the  request,  and 
such  other  information  as  may  be  required  or 
permitted. 


55666 


Federal  Regisler/Vol.  63.  No.  200 /Friday,  October  16.  1998 /Notices 


of  excess  collateral  no  more  frequently 
than  quarterly.  As  a  result,  the  proposed 
rule  change  makes  conforming  changes 
to  NSCC's  rules  and  procedures  to 
provide  for  this  exception. ' 

Movement  of  Collateral  Based  on  CMS 
Messages 

The  proposed  rule  change  will  modify 
Rule  53  to  address  the  movement  of    - 
collateral  based  on  CMS  messages.  The 
actual  movement  of  collateral  based  on 
a  CMS  message  will  be  made  between 
the  appropriate  clearing  entity  and  the 
participant  pursuant  to  the  rules  and 
procedures  of  the  appropriate  clearing 
entity.  However,  under  the  proposed 
rule  change  the  movement  of  collateral 
based  on  a  participant's  request  to  use 
excess  cash  collateral  at  one  clearing 
entity  to  satisfy  a  clearing  fund  or 
margin  deficit  at  another  clearing  entity 
will  be  made  directly  between  the 
clearing  entities  daily  on  a  bilateral  net 
basis  or  as  otherwise  may  be  determined 
by  the  clearing  entities. 

Currently,  an  agreement  authorizing 
use  of  data  for  CMS  ("CMS  Agreement") 
addresses  NSCC's  authorization  from 
participating  clearing  entities  to  collect 
and  provide  clearing  fund  and  margin 
requirement  and  deposit  information. 
Under  an  amendment  to  the  CMS 
Agreement,"  NSCC  and  participating 
clearing  entities  will  agree  to  make 
payments  in  accordance  with  their 
respective  rules  and  procedures  based 
on  approved  participant  requests  to  use 
excess  cash  collateral  at  one  clearing 
entity  to  satisfy  a  clearing  fund  or 
margin  deficit  at  another  clearing  entity 
daily  on  a  bilateral  net  basis  or  as 
otherwise  may  be  determined  by  the 
clearing  entities.  *'  From  the  (>erspective 
of  a  participant,  excess  cash  collateral 
will  be  treated  as  moved  at  the  time 
both  clearing  entities  approve  the 
participant's  request  or  at  such  other 
time  as  the  clearing  entities  may 
mutually  agree. 

The  proposed  rule  change  will 
provide  that  the  movement  of  excess 
cash  collateral  from  NSCC  to  an  NSCC 
participant  based  on  a  CMS  message 
will  be  included  in  NSCC's  money 


■  ■  The  text  of  the  amendment  to  the  CMS 
Agreennent  is  attached  to  NSCC's  filing  as  Exhibit 
B.  which  is  available  for  inspection  and  copying  at 
the  Commission's  Public  Reference  Room  and 
through  NSCC. 

"  As  an  example  of  bilateral  netting,  assume 
participant  A  requests  to  move  SIO  million  excess 
cash  collateral  from  NSCC  to  CSCC.  participant  B 
requests  to  move  Si  million  excess  cash  collateral 
from  CSCC  to  NSCC.  participant  C  requests  to  move 
SS  million  excess  cash  collateral  from  DTC  to  OCC. 
and  participant  D  requests  to  move  Si  million 
excess  cash  collateral  from  OCC  to  DTC.  In  this 
example.  NSCC  would  move  the  net  amount  of  Si 
million  to  GSCC.  and  DTC  would  move  the  net 
amount  of  S4  million  to  OCC. 


settlement  process  unless  the 
participant  requests  an  intraday  wire 
transfer  of  funds.  The  proposed  rule 
change  also  will  make  a  technical 
modification  to  Section  6  of  Rule  53  to 
add  references  to  CMS  messages. 

NSCC  believes  that  the  modifications 
to  CMS  will  create  additional  efficiency 
in  the  processing  of  collateral.  CMS  will 
enable  communications  regarding 
collateral  to  be  processed  on  an 
automated  basis  thereby  streamlining 
the  current  manually  intensive 
telephonic  and  facsimile  process.  CMS 
will  also  facilitate  the  movement  of 
collateral  by  enabling  participants  to 
move  excess  cash  collateral  from  one 
clearing  entity  to  satisfy  a  clearing  fund 
or  margin  deficit  at  another  clearing 
entity  directly  through  the  clearing 
entities.  The  CMS  modifications  will, 
include  additional  information 
regarding  participants'  collateral  in  CMS 
thereby  helping  participating  clearing 
entities  to  better  monitor  their 
participants'  collateral  positions. 

NSCC  believes  that  the  proposed  rule 
change  is  consistent  with  the 
requirements  of  the  Act  and  the  rules 
and  regulations  thereunder.  In 
particular,  NSCC  believes  that  the 
proposed  rule  change  is  consistent  with 
Section  17A(b)(3)(f)  of  the  Act " 
because  it  is  designed  to  assure  the 
safeguarding  of  securities  and  funds 
which  are  in  the  custody  or  control  of 
NSCC  or  for  which  it  is  responsible, 
foster  cooperation  and  coordination 
with  persons  engaged  in  the  clearance 
and  settlement  of  securities 
transactions,  and  in  general  to  protect 
investors  and  the  public  interest. 

(B)  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

NSCC  does  not  believe  that  the 
proposed  rule  change  will  have  an 
impact  or  impose  a  burden  on 
competition. 

(C)  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

No  written  comments  have  been 
solicited  or  received.  NSCC  will  notify 
the  Commission  of  any  written 
comments  received  by  NSCC. 

III.  Date  of  Effiectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Conunission  Action 

Within  thirty-five  days  of  the  dale  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
ninety  days  of  such  date  if  it  finds  such 


longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  NSCC  consents,  the 
Commission  will: 

(A)  by  order  approve  such  proposed 
rule  change  or 

(B)  institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street.  NW, 
Washington.  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  an  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  fit)m  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552.  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Section.  450  Fifth  Street.  NW. 
Washington,  DC  20549.  Copies  of  such 
filing  also  will  be  available  for 
inspection  and  copying  at  the  principal 
office  of  NSCC.  All  submissions  should 
refer  to  File  No.  SR-NSCC-98-10  and 
should  be  submitted  by  November  6, 
1998. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.'* 

Margaret  H.  McFariand. 
Depu  ty  Secretary. 

|FR  Doc.  98-27759  Filed  10-15-98:  8:45  ami 
BIUJNQ  CODE  WIO-OI-M 


'M5U.S.C.  78-lfb)(3HF). 


•«  17  CFR  200.3O-3(a)(12). 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-40529;  Hie  No.  SR-NYSE- 
98-16] 

Self-Regulatory  Organizations;  Order 
Approving  a  Proposed  Rule  Change  by 
the  New  York  Stock  Exchange,  Inc., 
Relating  to  Margin  Requirements  for 
Exempted  Borrowers  and  Good  Faith 
Accounts 

October  7, 1998. 

I.  Introduction 

Pursuant  to  Section  19(b)(l)of  the 
Securities  Exchange  Act  of  1934 
("Act"),'  and  Rule  19b-4  thereunder,^ 
the  New  York  Stock  Exchange,  Inc. 
("NYSE"  or  "Exchange")  filed  with  the 
Securities  and  Exchange  Commission 
("SEC"  or  "Commission")  a  proposal  to 
amend  NYSE  rule  431,  "Margin 
Requirements,"  to  accommodate  certain 
recent  changes  to  the  federal  margin 
requirements.  In  March  1998,  the 
Commission  originally  approved  the 
proposed  changes  on  a  temporary  basis 
until  July  27,  1998.3  jhe  NYSE's  current 
proposal  request  permanent  approval  of 
the  changes  the  Commission  approved 
on  a  temporary  basis  in  the  March 
Approval  Order.  On  July  24, 1998,  the 
NYSE  amended  its  current  proposal  to 
request  accelerated  approval  of  the 
proposal  for  six  months,  or  until  the 
Commission  approves  the  changes  on  a 
permanent  basis.*  On  July  27,  1998,  the 
Commission  approved  the  portion  of  the 
current  proposal  that  requests 
accelerated  approval  of  the  proposal  for 
six  months,  until  January  22, 1999,  or 
until  the  Commission  approves  the 
changes  on  a  permanent  basis. 


'15U.S.C.  7as(b)(l). 

»17CFR240.19b-». 

'  See  Securities  Exchange  Act  Release  No.  39813 
(March  27.  1998).  63  FR  16849  (April  6.  1998) 
(order  approving  File  No.  SR-NYSE-98-08) 
("March  Approval  Order"). 

*  See  Letter  from  James  E.  Buck.  Senior  Vice 
President  and  Secretary.  NYSE,  to  Richard  C. 
Strasser.  Assistant  Director,  Division  of  Market 
Regulation  ("Division").  Commission,  dated  July 
23. 199«  ("Amendment  No.  1").  In  addition. 
Amendment  No.  1  modifles  the  proposal  to:  (1) 
clarify  that  the  proposal  amends  the  defmition  of 
"customer"  in  NYSE  Rule  431(a)(2)  to  codify  the 
Exchange's  position  that  exempted  borrowers  will 
remain  exempt  firam  the  provisions  of  NYSE  Rule 
431:  and  (2)  correct  a  reference  in  NYSE  Rule 
431(a)(2)  to  the  Board  of  Governors  of  the  Federal 
Reserve  System  ("FRB")  Subsequently,  the  NYSE 
conHrmed  that  the  Exchange  was  seeking  to  extend 
the  changes  to  NYSE  rule  431  that  were  approved 
in  the  March  Approval  Order  for  six  months  or 
until  the  Commission  approves  the  changes  on  a 
permanent  basis,  whichever  occurs  first.  Telephone 
conversation  between  Mary  Anne  Furlong. 
Attorney.  NYSE,  and  Yvonne  Fraticelli.  Attorney. 
Division.  Commission,  on  |uly  27, 1998. 


whichever  occurs  first.-''  The  Partial 
Approval  Order,  which  appeared  in  the 
Federal  Register  on  August  3, 1998,  also 
solicited  comment  on  the  NYSE's 
request  for  permanent  approval  of  the 
proposal.  No  comments  were  received 
regarding  the  proposal.  This  order 
approves  the  NYSE's  proposal  on  a 
permanent  basis. 

II.  Description  of  the  Proposal 

In  January  1998  the  FRB  amended 
Regulation  T,  which  governs  initial 
extensions  of  credit  to  customers  and 
broker-dealers.^  Among  other  things, 
these  amendments  established  a  "good 
faith"  account,  which  can  be  used  for 
transactions  in  non-equity  securities.^ 
Unlike  transactions  in  a  cash  or  margin 
account,  transactions  in  the  good  faith 
account  are  not  subject  to  the 
requirements  of  Regulation  T  with 
respect  to  initial  margin  and  payment 
and  liquidation  time  frames. 

Good  Faith  Accounts 

The  NYSE  believes  that  transactions 
in  a  good  faith  account  raise  the  same 
safety  and  soundness  concerns  bom  a 
maintenance  margin  perspective  as  cash 
and  margin  account  transactions. 
Accordingly,  the  NYSE  proposes  to 
amend  NYSE  Rule  431  so  that 
transactions  in  all  accoimts  of  customers 
(except  for  cash  accounts,  as  discussed 
below),  including  the  new  good  faith 
account,  will  be  subject  to  the  current 
applicable  maintenance  margin 
requirements  of  NYSE  Rule  431(c)."  As 
is  currently  the  case,  cash  accounts 
subject  to  Regulation  T  will  not  be  the 
subject  to  the  overall  NYSE  Rule  431 
requirements,  but  in  certain  cases  will 
be  covered  by  certain  provisions  of  that 
rule.  In  this  regard,  as  the  NYSE  notes, 
NYSE  Rule  431  requirements  will 
continue  to  apply  to  cash  account 
transactions  in  exempted  securities 
(NYSE  Rule  431(e)(2)(F)):  for  certain 
opUons  (NYSE  Rule  431(f)(2){M));  and 
for  "when  issued"  and  "when 
distributed"  securities  (NYSE  Rule 
431(n(3)(B)). 

Exempted  Borrowers 

In  the  Regulation  T  amendments 
adopted  in  January  1998.  the  FRB  also 
established  a  class  of  borrowers  that  is 
exempt  fixjm  Regulation  T.  An 


'  See  Securities  Exchange  Aa  Release  No.  40266 
(July  27.  1998).  63  FR  41310  (August  3.  1996) 
("Partial  Approval  Order"). 

»  See  Docket  Nos.  R-905.  R-0923.  and  R-0944.  63 
FR  2806  (lanuary  16.  1996). 

'  12  CFR  220.6. 

»  NYSE  Rule  431(c).  as  amended,  will  specify  the 
margin  that  must  be  maintained  in  all  customer 
accounts,  except  for  cash  accounts  subject  to 
Regulation  T.  unless  a  transaction  in  a  cash  account 
is  subject  to  other  provisions  of  NYSE  Rule  431. 


"exempted  borrower,"  as  defined  in 
Regulation  T,  is  a  broker-dealer  "a 
substantial  portion  of  whose  business 
consists  of  transactions  with  persons 
otherthan  brokers  or  dealers."  ^  The 
NYSE  historically  has  not  applied  the 
requirements  of  NYSE  Rule  431  to 
member  organization  accounts,  except 
for  transactions  in  the  proprietary 
accounts  of  registered  broker-dealers 
that  are  carried  by  a  member 
organization.  In  this  regard,  NYSE  Rule 
431(e)(6)  provides  that  a  member 
organization  may  carry  the  proprietary 
account  of  another  registercNJ  broker- 
dealer  upon  a  margin  basis  that  is 
satisfactory  to  both  parties,  provided  the 
requirements  of  Regulation  T  are 
adhered  to  and  the  account  is  not 
carried  in  a  deficit  equity  condition.  In 
addition,  NYSE  Rule  431(e)(6)  requires 
that  the  amount  of  any  deficiency 
between  the  equity  in  the  proprietary 
account  and  the  margin  required  under 
NYSE  Rule  431  be  deducted  in 
computing  the  net  capital  of  the  member 
camming  the  proprietary  account. 

The  NYSE  believes  that  exempted 
borrowers  would  remain  exempt  from 
the  requirements  of  NYSE  Rule  431,  and 
the  Exchange  proposes  to  amend  the 
definition  of  "customer"  in  NYSE  Rule 
431(a)(2)  to  codify  the  Exchange's 
position  that  such  borrowers  are  exempt 
from  NYSE  Rule  431. >»  Specifically,  the 
NYSE  proposes  to  amend  NYSE  Rule 
431(a)(2)  to  exclude  from  the  definition 
of  "customer"  an  "exempted  borrower" 
as  defined  by  Regulation  T  of  the  FRB, 
except  for  the  proprietary  account  of  a 
broker-dealer  carried  by  a  member 
pursuant  to  NYSE  Rule  431(e)(6)." 

Under  the  new  Regulation  T 
definition  of  exempted  borrower,  the 
proprietary  transactions  of  an 
introducing  organization  that  qualifies 
as  an  exempted  borrower  {i.e.,  an 
organization  that  conducts  a  substantial 
public  business)  will  not  be  subject  to 
Regulation  T.  Accordingly,  the 
requirement  in  NYSE  Rule  431(e)(6)  that 
members  adhere  to  the  requirements  of 
Regulation  T  will  not  apply  to  the 
proprietary  accounts  of  exempted 
borrowers.  However,  for  safety  and 
soundness  purposes,  the  proprietary 
accounts  of  a  broker-dealer  that  are 
carried  or  cleared  by  another  broker- 
dealer  member  organization  will  remain 


•12  CFR  220.2. 

'•See  Amendment  No.  1.  supra  note  4. 

"Specifically.  NYSE  Rule  431(aH2).  as  amended, 
excludes  from  the  definition  of  "customer"  (a)  a 
broker  or  dealer  from  whom  a  security  has  been 
purchased  or  to  whom  a  security  has  been  sold  for 
the  account  of  the  member  organization  or  its 
customers,  or  (b)  an  "exempted  borrower"  as 
defined  by  Regulation  T.  except  for  the  proprietary 
account  of  a  broker-dealer  carried  by  a  member 
organization  pursuant  to  NYSE  Rule  431(e)(6|. 
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subject  to  the  NYSE  Rule  431(e)(6) 
equity  requirements,  which  prohibit  a 
member  from  carrying  a  proprietary 
account  in  a  deficit  equity  condition 
and  require  that  the  amount  of  any 
deficiency  between  the  equity 
maintained  in  the  proprietary  account 
and  the  margin  required  by  NYSE  Rule 
431  be  deducted  in  computing  the  net 
capital  of  the  member  carrying  the 
proprietary  account. 

III.  Discussion 

After  careful  review,  the  Commission 
finds  that  the  proposed  rule  change  is 
consistent  with  the  Act  and  the  rules 
and  regulations  thereunder  applicable  to 
a  national  securities  exchange  and,  in 
particular.  Section  6(b)(5)  of  the  Act," 
in  that  it  is  designed  to  remove 
impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market 
and  a  national  market  system,  and.  in 
general,  to  protect  investors  and  the 
public  interest." 

Si>ecifically.  the  Commission  finds,  as 
it  has  concluded  previously.'*  that  it  is 
appropriate  for  the  NYSE  to  apply  the 
existing  maintenance  margin 
requirements  of  NYSE  Rule  431(c)  to 
transactions  in  the  new  "good  faith" 
account  adopted  under  Regulation  T. 
Although  non-equity  transactions 
permitted  in  the  good  faith  account  will 
not  be  subject  to  the  initial  margin 
requirements  and  payment  and 
liquidation  time  frames  of  Regulation  T. 
as  the  NYSE  notes,  transactions  in  the 
good  faith  account  may  raise  the  same 
safety  and  soundness  concerns  with 
regard  to  maintenance  margin  as  do 
transactions  in  cash  and  margin 
accounts.  Accordingly,  the  Commission 
believes  that  it  is  appropriate  for  the 
NYSE  to  apply  the  existing  maintenance 
margin  requirements  specified  in  NYSE 
Rule  431(c)  to  transactions  in  the  good 
faith  account.  The  Commission  believes 
thai  applying  the  maintenance  margin 
requirements  of  NYSE  Rule  431(c)  to 
transactions  in  the  good  faith  account 
will  protect  investors  and  the  public 
interest  and  help  to  maintain  fair  and 
orderly  markets  by  ensuring  that  good 
faith  accounts  contain  adequate  margin 
reserves. 

In  addition,  the  Commission  believes 
that  it  is  appropriate  for  the  NYSE  to 
revise  the  definition  of  "customer"  in 
NYSE  Rule  431(a)(2)  to  codify  the 
Exchange's  position  that  exempt 
borrowers  will  remain  exempt  from  the 


'MS  U.S.C.  78f(bM5). 

*>  In  approving  this  portion  of  the  proposal,  the 
Commission  has  considered  the  proposal's  impact 
on  efficiency,  competition,  and  capital  formation. 
15  U.S.C  78c(f}. 

'*See  March  Approval  Order,  supra  note  3.  and 
Partial  Approval  Order,  supra  note  S. 


requirements  of  NYSE  Rule  431,  except 
for  the  proprietary  account  of  a  broker- 
dealer  carried  by  a  member  pursuant  to 
NYSE  Rule  431(e)(6).  The  Commission 
believes  that  it  is  appropriate  for  the 
NYSE  to  continue  to  apply  the  equity 
requirements  of  NYSE  Rule  431(e)(6)  to 
the  proprietary  accounts  of  introducing 
broker-dealers  that  qualify  as  "exempted 
borrowers"  under  Regulation  T  if  these 
accounts  are  carried  by  another 
Exchange  member.  By  continuing  to 
apply  the  equity  requirements  of  NYSE 
Rule  431(e)(6)  to  these  proprietary 
accounts,  the  Commission  believes  that 
the  proposal  will  help  to  ensure  that 
these  accounts  contain  adequate  margin, 
thereby  protecting  investors  and  the 
public  interest. 

IV.  Conclusion 

It  is  therefore,  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act,'*  that  the 
proposed  rule  change  (SR-NYSE-98- 
16)  is  approved  on  a  permanent  basis. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.'* 

Margaret  H.  McFarUnd. 
Deputy  Secretary. 
(PR  Doc.  9B-27823  Filed  lO-lS-98,  8:45  am) 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[fMMM  Na  34-40932;  Rle  No.  SR-PCX- 

S«lf-R6gulatory  Organizations;  Notice 
of  Filing  and  Immadiata  Effactlvanass 
of  Propoaad  Rula  Changa  by  the 
Pacific  Exchange,  Inc.  To  Amend  PCX 
Rula  6  Regarding  the  Exchange'a 
DrassCode 

October  8.  1998. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act") '  and  Rule  19b-4  thereunder.^ 
notice  is  hereby  given  that  on 
September  23. 1998,  the  Pacific 
Exchange,  Inc.  ("PCX"  or  "Exchange") 
filed  with  the  Securities  and  Exchange 
Commission  ("Commission"  or  "SEC") 
the  proposed  rule  change  as  described 
in  Items  I,  II  and  III  below,  which  Items 
have  been  prepared  by  PCX.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 


'M5U.S.C.  78s(b)(2). 
■•17CFR  20O.3O-3(a)(12). 
>  15  U.S.C.  78s(b)(l). 
'17CFR204.19b-4. 


I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange  is  proposing  to  modify 
certain  rules  on  Options  Floor  conduct, 
including  standards  of  dress  and 
consumption  of  food  and  drink  on  the 
Trading  Floor.  The  rule  change  also 
modifies  the  current  provisions  on  order 
tickets  that  are  used  on  the  Floor  for 
options  orders.  Proposed  new  language 
is  italicized:  proposed  deletions  are 
bracketed. 
•        •        •        •        • 

14733    Admission  to  and  Conduct  on 
the  Options  Trading  Floor 

Rule  6.2(a)-(b) — No  change, 
(c)  Standards  of  Dress  and  Conduct — 
No  change. 

(1)  Standards  of  Dress — No  change. 

(A)  Personal  attire  must  (shall)  be 
neat,  clean  and  presentable. 

(B)  Men  must  wear  (dress)  shirts  with 
collars  [and  neckties  or  bow  ties  tied  in 
a  conventional  manner  and  worn  under 
shirt  collars:  clip  bow  ties  must  be 
clipped  to  both  sides  of  shirt  collars. 
Golf  and  Aloha  shirts  are  prohibited  for 
both  men  and  women.) 

(C)  All  persons  must  wear  trading 
jackets  and/or  suit  or  sport  coats  while 
present  on  the  Trading  Floor. 

(D)  The  following  are  examples  of 
violations  of  Trading  Floor  dress  code 
standards: 

(i)  Blue  jeans  that  are  patched,  torn, 
frayed  or  faded;  tie-dyes:  tube  tops: 
overalls:  military  uniforms  or  fatigues: 
sweat  suits;  or  trousers  that  are  h-ayed 
or  torn. 

(ii)  Bare  or  stocking  feet  or  thongs. 

(iii)  Clothing  drawing  excessive 
attention,  including  costumes  of  any 
kind,  bare  midriffs,  halter  tops,  sheer 
blouses,  miniskirts,  T-shirts,  hot  pants, 
shorts,  or  abbreviated  clothing  of  any 
kind. 

(E)  [Waiver  of  the  dress  cbde  means 
only  that  ties  and  jackets  need  not  be 
worn).  The  Options  Floor  Trading 
Committee  may  impose  additional 
standards  of  dress  or  otherwise  modify 
these  standards  of  dress  by  means  of  a 
written  policy  that  will  be  distributed  to 
Options  Floor  Members. 

(2)  Standards  of  Conduct. 
(A) — No  change. 

(B)  The  entry  of  food  or  drink  may  be 
permitted  at  the  discretion  of  the 
Options  Floor  Trading  Committee,  (of 
any  kind  to  the  Floor  during  trading 
hours  is  prohibited.)  Alcohdlic 
beverages  may  not  be  consumed  on  the 
Trading  Floor  at  any  time  (unless  this 
prohibition  is  waived  by  a  majority  of 
the  Options  Trading  Floof  Committee.  If 
a  quorum  of  this  Committee  cannot  be 
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found,  a  designated  Officer  of  the 
Exchange  may  waive  the  restriction.) 
(CHF)— No  change. 

***** 

1 5061    Certain  Types  of  Orders 
Defined 

Rule  6.62(a)-(d)— No  change. 

(e)  Not  held  order.  A  not  held  order 
is  an  order  that  is  marked  "not  held," 
1,1  "NH,"  "take  time"  or  that  [which) 
bears  any  qualifying  notation  giving 
discretion  as  to  the  price  or  time  at 
which  such  order  is  to  be  executed.  The 
"not  held"  designation  must  appear  in 
the  "special  instructions"  portion  of  the 
order  ticket.  Orders  that  merely  include 
a  "not  held"  designation  as  part  of  the 
time  stamp  will  not  be  deemed  to  be 
"not  held"  orders. 

(f)(-(j) — ^No  change. 
*        •        •        *        • 

15103    Reporting  Duties 

Rule  6.69(a)-(d) — No  change. 
Commentary: 

.01-.03 — No  change. 

.04  Time  stamping  on  the  back  of  the 
hard  card  does  not  meet  the  Exchange's 
time  stamp  requirements  because  the 
hard  card  is  not  submitted  to  the 
Exchange. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  die  Proposed  Rule 
Change 

In  its  filing  with  the  Commission, 
PCX  included  statements  concerning  the 
purpose  of  and  basis  for  the  proposed 
rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  PCX  has  prepared 
summaries,  set  forth  in  sections.  A.  B 
and  C  below,  of  the  most  significant 
aspect  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

Purpose 

The  PCX  is  proposing  to  change  the  ■ 
standards  of  dress  on  the  trading  floor 
(currently  set  forth  in  Rule  6.2(c)).  The 
current  rule  states  that  men  must  wear 
dress  shirts  with  collars  and  neckties  or 
bow  ties  tied  in  a  conventional  manner 
and  worn  under  shirt  collars;  and  that 
clip  bow  ties  must  be  clipped  to  both 
sides  of  shirt  collars.  The  current  rule 
also  states  that  golf  and  Aloha  shirts  are 
prohibited  for  both  men  and  women,  the 
rule  change  eliminates  those  provisions 
and  replaces  them  with  the  requirement 


that  men  must  wear  shirts  with  collars. 
The  rule  change  would  also  adopt  a 
provision  stating  that  the  Options  Floor 
Trading  Committee  ("OFTC")  may 
impose  additional  standards  of  dress  or 
otherwise  modify  the  current  standards 
of  dress  by  means  of  a  written  policy 
that  will  be  distributed  to  Options  Floor 
Members. 

PCX  is  also  proposing  to  modify  the 
rules  on  food  or  drink  permitted  on  the 
Trading  Floor  pursuant  to  Rule 
6.2(c)(2)(B).  The  current  rule  prohibits 
food  or  drink  on  the  Floor  during 
trading  hours  and  prohibits  alcoholic 
beverages  at  any  time  imless  this 
prohibition  is  waived  by  a  majority  of 
the  OFTC.  The  Exchange  proposes  to 
change  the  rule  so  that  it  would  state 
that  food  or  drink  may  be  permitted  on 
the  Trading  Floor  at  the  discretion  of  the 
OFTC  and  by  prohibiting  the 
consumption  of  alcoholic  beverages  on 
the  Trading  Floor  at  any  time. 

In  addition.  PCX  is  proposing  to  adopt 
additional  requirements  on  "not  held" 
orders.  The  current  Rule  6.62(e)  defines 
a  "not  held"  order  as  an  order  marked 
"not  held",  "take  time"  or  which  bears 
any  qualifying  notation  giving 
discretion  as  to  price  or  time  at  which 
such  order  is  to  be  executed.^  The 
proposed  rule  change  would  require 
that  the  appropriate  designation,  "not 
held"  or  "take  time,"  must  appear  in  the 
"special  instructions"  portion  of  the 
order  ticket.  The  rule  change  also 
provides  that  orders  that  include  a  "not 
held"  designation  as  part  of  the  time 
stamp  will  not  be  deemed  to  be  "not 
held"  orders. 

Finally,  the  PCX  is  proposing  to  adopt 
a  new  Rule  6.69.04  specifying  that  time 
stamping  on  the  back  of  the  hard  card 
does  not  meet  the  Exchange's  time 
stamp  requirements.  This  change  is 
based  on  the  fact  that  the  hard  card  is 
not  routinely  submitted  to  the 
Exchange. 

Basis 

The  Exchange  believes  that  the 
proposal  is  consistent  with  Section 
6(b)  •*  of  the  Act.  in  general,  and  Section 
6(b)(5).'  in  particular,  in  that  is 
designed  to  promote  just  and  equitable 
principles  of  trade,  to  facilitate 
transactions  in  securities,  and,  in 
general,  to  protect  investors  and  the 
public  interest. 

B.  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 


any  burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
oflhe  purposes  of  the  Act. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

Written  comments  on  the  proposed 
rule  change  were  neither  solicited  nor 
received. 

ni.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  foregoing  rule  change  has  become 
effective  pursuant  to  Section  19(b)(3)  • 
of  the  Act  and  paragraph  (e)(3)  of  Rule 
19b— 4  thereunder  ^  because  it  is 
concerned  solely  with  the 
administration  of  the  Exchange.  At  any 
time  within  60  days  of  the  filing  of  such 
proposed  rule  change,  the  Commission 
may  summarily  abrogate  such  rule 
change  if  it  appears  to  the  Commission 

that  such  action  is  necessary  or  

appropriate  in  the  public  interest,  for 
the  protection  of  investors,  or  otherwise 
in  furtherance  of  the  purposes  of  the 
Act. 

IV.  Solicitation  irfCaamients 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposal  is 
consistent  with  the  Act*  Persons 
making  written  submissions  should  file 
six  copies  thereof  with  the  Secretary, 
Securities  and  Exchange  Commission. 
450  Fifth  Street.  NW.  Washingttui.  DC 
20549.  Copies  of  the  submission,  all 
subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  change  that  are  filed  with  the 
Commission,  and  all  written 
commimications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room,  450  Fifth  Street,  NW, 
Washington,  DC  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  PCX.  All  submissions  should 
refer  to  File  No.  SR-PCX-98-48  and 
should  be  submitted  by  November  6, 
1998. 


'See PCX  Rule  6.62(e). 
« 15  U.S.C.  78f(b). 
» 15  U.S.C  78f(bH5). 


•15U.S.C78s(b)(3). 
M7CF.R.240.19b-». 

■In  reviewing  this  proposal,  the  commission  has 
considered  its  potential  impact  on  efficiency, 
competition  and  capiul  formation.  15  U.S.C.  7Sc(fl. 
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For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.' 

Margaret  H.  McFarlaad, 
Deputy  Secretary. 
(PR  Doc  9»-27824  Filed  10-15-98;  8:45  amj 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[nalaatt  Na  34-40630;  FH*  No.  SR-PHLX- 

9e-iq 

Self-Regulatory  Organizations;  Order 
Approving  Proposed  Rule  Change  and 
Nonce  of  Filing  and  Order  Granting 
Accelerated  Approval  to  Amendment 
No.  1  to  Proposed  Rule  Change  by  the 
Philadelphia  Stock  Exchange,  Inc. 
Relating  to  Auto-X  Contra  Party 
Participation  (the  Wheel) 

October  7. 1998. 

I.  latetidiiction 

On  June  5. 1998,  the  Philadelphia 
Stock  Exchange,  Inc.  ("Phlx"  or 
"Exchange")  submitted  to  the  Securities 
and  Exchange  Commission  ("SEC"  or 
"Commission"),  pursuant  to  Section 
19(b)(1)  of  the  Securities  Exchange  Act 
of  1934  ("Act")»  and  Rule  19b-4 
thereunder,'  a  proposed  rule  change  to 
amend  Options  Floor  Procedure  Advice 
F-24  ("Advice  F-24")  governing 
AUTO-X  Contra  Party  Participation  (the 
Wheel).  The  proposed  rule  change  was 
published  for  comment  in  the  Federal 
Register  on  September  3. 1998.^  The 
Commission  received  no  comments 
regarding  the  proposal.  On  September 
15, 1998,  the  Phbc  filed  with  the 
Commission  Amendment  No.  1  to  the 
proposed  rule  change.*  This  order 
approves  the  proposed  rule  change.  In 
addition,  the  Commission  is  publishing 
this  notice  to  solicit  comments  on 
Amendment  No.  1  to  the  proposed  rule 
change  and  is  simultaneously  approving 
.  Amendment  No.  1  on  an  accelerated 
basis. 

I.  DescriptioB  of  the  Proposal 

AUTO-X  is  the  automatic  execution 
feature  of  the  Exchange's  Automated 


•17  CFR  200.3O-3(a)(12). 
M5U.S.C.78«i(b)(l). 
M7  CFR  240.196-4. 

>  Sacurities  Exchange  Act  Release  No.  40374 
(Augual  27,  1998)  63  PR  47078. 

*  In  Amendment  No.  1.  the  Exchange  noted 
additional  language  in  Advice  F-24  that  had 
become  effective  pursuant  to  a  separate  rule  filing. 
See  Letter  from  Linda  S.  Christie.  Counsel, 
Exchange,  to  Richard  Strasser,  Assistant  Director. 
Division  of  Market  Regulation  ("Division"), 
Commission,  dated  September  14,  1998 
("Ajnendment  No.  1"). 


Options  Market  ("AUTOM")  system.* 
which  provides  customers  with 
automatic  executions  of  eligible  option 
orders  at  displayed  markets.  The  Wheel 
is  an  automated  mechanism  for 
assigning  floor  traders  (i.e.,  specialists 
and  Registered  Options  Traders 
("ROTs")),  on  a  rotaing  basis,  as  contra- 
side  participants  to  AUTO-X  orders. 

In  1994,  tJie  Commission  approved 
the  Exchange's  Wheel  provisions  as 
Advice  F-24.»  The  purpose  of  the 
Wheel  is  to  increase  the  efficiency  and 
liquidity  of  order  execution  through 
AUTO-X  by  including  certain  floor 
traders  in  the  automated  assigrunent  of 
contra-parties  to  incoming  AUTO-X 
orders.  Thus,  the  Wheel  is  intended  to 
make  AUTO-X  more  efficient,  as  contra- 
side  participation  is  assigned 
automatically.  Although  specialists  are 
required  to  participate  on  the  Wheel, 
currently,  ROT  participation  is 
voluntary,  absent  extraordinary 
circiunstances. 

In  its  filing,  the  Phlx  proposes  that  in 
extraordinary  circumstances,  to  promote 
liquidity,  two  Floor  OfHcials  may 
require  all  ROTs  who  signed  onto  the 
Wheel  at  any  time  during  the  last  thirty 
business  days  to  participate  on  the 
Wheel.  This  proposed  amendment  to 
section  (d)  of  Advice  F-24  removes  the 
broader  ability  to  require  all  ROTs  to 
sign  on  in  extraordinary  circumstances 
by  limiting  the  provision  to  ROTs  who 
have  previously  signed  on.  Thus,  ROTs 
who  had  not  signed  onto  the  Wheel  in 
the  past  thirty  days  would  not  be  subject 
to  this  provision.  The  purpose  of  this 
change  is  to  establish  a  more  equitable 
sign-on  requirement,  affecting  only 
those  ROTs  who  have  previously 
participated  on  the  Wheel. 

The  Phlx  also  proposes  to  amend 
section  (c)(iii)  of  Advice  F-24  to  require 
expressly  that  ROTs  sign  off  the  Wheel 
when  leaving  the  Wheel  assignment 
area  for  more  than  a  brief  interval.^  The 
Exchange  explains  that  this  change 
should  clarify  the  obligations  of  a  ROT 
to  sign  off  the  Wheel  by  incorporating 
affirmative  language  into  Advice  F- 
24(c)(iii).  The  proposal  is  designed  to 


'  AUTOM  is  an  electronic  order  routing  system 
for  option  orders.  See  PhU  Rule  1080. 

*  Securities  Exchange  Act  Release  No.  35033 
(November  30,  1994).  59  FR  63152  (December  7, 
1994)  (order  approving  Advice  F-24). 

'The  Phlx  defines  "brier*  to  mean  5  minutes  or 
less,  or  in  matters  of  a  dispute,  the  amount  of  time 
it  takes  to  call  in  a  Floor  Official  and  inform  him/ 
her  of  the  issue  at  hand.  See  Securities  Exchange 
Act  Release  No.  38881  ()uly  28.  1997).  62  FR  41986 
(August  4,  1997)  (order  approving  changes  to 
Advice  F-24).  The  Exchange  has  clarified  that  ROTs 
who  signed  off  to  leave  the  Wheel  assignment  area 
may  return  and  sign  back  onto  the  Wheel  the  same 
day.  Telephone  conversation  between  Linda  S. 
Christie.  Counsel.  Phlx.  and  Lisa  Henderson. 
Attorney.  Division.  Commission  Uuly  23,  1998). 


ensure  that  ROTs  are  aware  of  and  meet 
their  responsibilities  pertaining  to  the 
sign-off  requirements  for  the  Wheel. 
Because  section  (c)(iii)  is  subject  to  a 
fine  schedule,  the  Exchange  also 
proposes  to  amend  its  minor  rule 
violation  enforcement  and  reporting 
plan."  Moreover,  Amendment  No.  1 
incorporated  language  into  Advice  F- 
24  that  became  effective  pursuant  to  a 
rule  filing  submitted  subsequent  to  the 
current  proposal.' 

III.  Discussion 

After  careful  review,  the  Commission-.,, 
finds  that  the  proposed  rule  change  is 
consistent  with  the  Act.  In  particular, 
the  Commission  believes  the  proposal  is 
consistent  with  Section  6(b)(5) '«  of  the 
Act.'*  Section  6(b)(5)  requires,  among 
other  things,  that  the  rules  of  an 
exchange  be  designed  to  remove 
impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market 
and  a  national  market  system. 

As  the  Commission  previously  has 
noted,  AUTO-X  enhances  the 
Exchange's  ability  to  execute  small 
public  customer  orders  in  a  timely, 
accurate,  and  efficient  manner,  and  the 
automation  of  assignments  of  contra- 
parties  for  AUTO-X  trades  should 
improve  order  processing  and 
turnaround  time.*^  The  Commission 
agrees  with  the  Exchange  that  it  should 
be  more  equitable,  in  extraordinary 
circumstances  when  ROTs  are  forced 
onto  the  Wheel,  to  limit  those  ROTs 
compelled  to  serve  as  contra-parties  to 
those  who  have  taken  advantage  of 
Wheel  participation  in  the  past  thirty 
days.  Moreover,  given  the  significance 
of  maintaining  orderly  Wheel 
operations,  it  is  sensible  to  clarify  the 
affirmative  responsibility  of  Wheel 
participants  to  sign-off  the  wheel  when 
they  leave  the  Wheel  assignment  area 


■The  Phlx's  minor  rule  violation  enforcement 
and  rep>oning  plan  ("minor  rule  plan"),  codified  in 
Phlx  Rule  970.  contains  floor  procedure  advices 
with  accompanying  fine  schedules.  Rule  19d- 
1(c)(2)  under  the  Act  authorizes  national  securities 
exchanges  to  adopt  minor  rule  violation  plans  for 
summary  discipline  and  abbreviated  reporting.  Rule 
19d-l(c)(l)  under  the  Act  requires  prompt  filing 
with  the  Commission  of  any  final  disciplinary 
action.  However,  minor  rule  violations  not 
exceeding  $2,500  are  deemed  not  final,  thereby 
permitting  periodic,  as  opposed  to  immediate, 
reporting. 

*  See  Securities  Exchange  Act  Release  No.  40370 
(August  27.  1998)  63  FR  47077  (September  3.  1998) 
(notice  of  immediate  effectiveness  of  SR-PHLX-98- 
34). 

">15U.S.C.  78flb)(5). 

"In  approving  this  rule,  the  Commission  has 
considered  the  proposed  rule's  impact  on 
efficiency,  competition,  and  capital  formation.  15 
U.S.C.  78c(0. 

"  See  Securities  Exchange  Act  Release  No.  3S033 
(November  30.  1994)  59  FR  63152  (December  7, 
1994)  (order  approving  SR-PHLX-94-32). 
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for  more  than  a  brief  interval  and  to 
adjust  the  Exchange's  Minor  Rule 
Violation  Plan  accordingly. 

Finally,  the  Commission  finds  good 
cause  for  approving  proposed 
Amendment  No.  1  prior  to  the  thirtieth 
day  after  the  date  of  publication  of 
notice  of  filing  thereof  in  the  Federal 
Register.  The  Amendment  merely 
updates  the  proposed  Advice  F-24  to 
reflect  changes  in  the  Advice  made 
pursuant  to  a  separate  rule  filing. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  Amendment  No. 
1,  including  whether  the  proposed 
Amendment  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  th^ 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  Phlx.  All 
submissions  should  refer  to  File  No. 
SR-PHLX-98-18  and  should  be 
submitted  by  November  6, 1998. 

Conclusion 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act,"  that  the 
proposed  rule  change  (SR-PHLX-98- 
18),  as  amended,  is  hereby  approved. 

For  the  Commission,  by  the  Division  of 
Martcet  Regulation,  pursuant  to  delegated 
authority.'* 

Margaret  H.  McFarUnd. 
Deputy  Secretary. 
(PR  Doc.  9»-27825  Filed  10-15-98;  8:45  am) 

BUJJNQ  OOOE  nift-«1-M 


SMALL  BUSINESS  ADMINISTRATION 
[Declaration  of  Dissster  «31 38] 

State  of  AlatMma  (Amendment  «1) 

In  accordance  with  a  notice  from  the 
Federal  Emergency  Management  Agency 
dated  October  6, 1998.  the  abeVe- 


numbered  Declaration  is  hereby 
amended  to  include  Butler  and  Conecuh 
Coimties.  Alabama  as  a  disaster  area  due 
to  damages  caused  by  Hurricane 
Ceorges  beginning  on  September  25. 
1998  and  continuing. 

In  addition,  applications  for  economic 
injury  loans  from  small  businesses 
located  in  the  contiguous  counties  may 
be  filed  until  the  specified  date  at  the 
previously  designated  location.  All 
counties  contiguous  to  the  above-named 
primary  county  have  been  previously 
declared. 

All  other  information  remains  the 
same,  i.e.,  the  deadline  for  filing 
applications  for  physical  damage  is 
November  29, 1998  and  for  economic 
injury  the  termination  date  is  June  30, 
1999. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59008) 

Dated:  October  7, 1998. 
Bernard  Kulik, 

Associate  Administrator  for  Disaster 

Assistance. 

(FR  Doc.  98-27869  Filed  10-15-98: 8:45  am) 

■lUJNQ  CODE  MIfr-01-U 


SMALL  BUSINESS  ADMINiSTRATION 


[Declaration  of  tX: 
•21 


State  of  Louisiana 


#3133!  Amendment 


In  accordance  with  information 
received  from  the  Federal  Emergency 
Management  Agency,  the  above- 
numbered  Declaration  is  hereby 
amended  to  establish  the  incident 
period  for  this  disaster  as  beginning  on 
September  9, 1998  and  continuing 
through  October  4, 1998. 

All  other  information  remains  the 
same,  i.e.,  the  deadline  for  filing 
applications  for  physical  damage  is 
November  22, 1998  and  for  economic 
injury  the  termination  date  is  June  23. 
1999. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59008) 

Dated:  October  7. 1998. 
Beniard  Kulik. 

Associate  Administrator  for  Disaster 
Assistance. 
(FR  Doc.  98-27871  Filed  10-15-98:  8:45  am] 


SMALL  BUSINESS  ADMMISTRATION 

[Decleration  of  Diaastsr  #3135; 
#11 


Amendment     SMALL  BUSINESS  ADMINISTRATION 


"  15  U.S.C.  78s(b)(2). 

<«  17  CFR  200.30-3(a)912). 


State  of  Florkla 

In  accordance  with  a  notice  from  the 
Federal  Emergency  Management  Agency 
dated  October  6. 1998,  the  above- 
numbered  Declaration  is  hereby 
amended  to  include  Franklin  and  Gulf 
Counties.  Florida  as  a  disaster  area  due 
to  damages  caused  by  Hurricane 
Georges  beginning  September  25. 1998 
and  continuing. 

In  addition,  applications  for  economic 
injury  loans  from  small  businesses 
located  in  the  contiguous  county  of 
Wakulla  in  the  State  of  Florida  may  be 
filed  until  the  specified  date  at  the 
previously  designated  location.  Any 
counties  contiguous  to  the  above-named 
primary  counties  and  not  listed  herein 
have  been  previously  declared. 

AU  other  information  remains  the 
same.  i.e..  the  deadline  for  filing 
applications  for  physical  damage  is 
November  27,  1998  and  for  economic 
injury  the  termination  date  is  June  28. 
1999. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59008) 

Dated:  October  7, 1998. 
James  Rivera, 

Acting  Associate  Administrator  for  Disaster 
Assistance. 
|FR  Doc.  98-27870  Filed  10-15-98;  8:45  am) 

8IUJNG  CODE  H2S-0«-P 


IDederaaon  of  Dii 
•11 


irai3w!  AinsnonMni 


State  of  Missisaippi 

In  accordance  with  a  notice  from  the 
Federal  Emergency  Management  Agency 
dated  October  6, 1998,  the  above- 
numbered  Declaration  is  hereby 
amended  to  include  Jeffierson  Davis, 
Marion,  Pike,  and  Wayne  Counties, 
Mississippi  as  a  disaster  area  due  to 
damages  caused  by  Hurricane  Geoi^ges 
beginning  September  25, 1998  and 
continuing. 

In  addition,  applications  for  economic 
injury  loans  from  small  businesses 
located  in  the  following  contiguous 
counties  may  be  filed  until  the  sp>edfied 
date  at  the  previously  designated 
location:  Amite,  Clarke.  Lawrence, 
Lincoln.  Simpson,  and  Walthall  in  the 
State  of  Mississippi.  Any  counties 
contiguous  to  the  above-named  counties 
and  not  listed  herein  have  been 
previously  declared. 

All  other  information  remains  the 
same.  i.e..  the  deadline  for  filing 
applications  for  physical  damage  is 
November  30.  1998  and  for  economic 
injury  the  termination  date  is  July  1. 
1999. 

(Catalog  of  Federal  t)omestic  Assistance 
Program  Nos.  59002  and  59008] 
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Dated:  October  7. 1998. 
fames  Rivera, 

Acting  Associate  Administrator  for  Disaster 
Assistance. 

IFR  Doc.  98-27868  Filed  10-15-98:  8:45  am) 
MUMQOOOC  Ht»-ei-u 


DEPARTMENT  OF  STATE 
[Public  Nolle*  290e] 

Offic*  Of  Foreign  Missions;  Information 
Collection  Activities 

agency:  Department  of  State. 
ACTION:  30-Day  Notice  of  Information 
Collections;  DSP-lOO,  Application  for 
Registration  (Mission  Vehicle),  DSP- 
101,  Application  for  Registration 
(Personal  Vehicle),  DSP-102. 
Application  for  Title,  DSP-104, 
Application  for  Replacement  Plates. 


f:  The  Department  of  State  has 
submitted  the  following  information 
collections  request  to  the  Offlce  of 
Management  and  Budget  (OMB)  for 
approval  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995. 
Comments  should  be  submitted  to  OMB 
within  30  days  of  the  publication  of  this 
notice 

The  following  summarizes  the 
information  collection  proposal 
submitted  to  OMB: 

Type  of  Request:  Reinstatement. 

Originating  Office:  Office  of  Foreign 
Missions. 

Title  of  Information  Collection: 
Application  for  Registration  (Mission 
Vehicle). 

Frequency:  On  occasion. 

Form  Number:  DSP-lOO. 

Respondents:  Foreign  government 
repreceotatives. 

Estimated  Number  of  Respondents: 
2,788. 

Average  Hours  Per  Response:  30 
minute*. 

Total  Estimated  Burden:  \, 394. 

Type  (^Request:  Reiastatement. 

Ori^nating  Office:  Office  of  Foreign 
Missions. 

Title  of  Information  Collection: 
Application  for  Registration  (Personal 
Vehicle). 

Frequency:  On  occasion. 

Form  Number:  DSP-101 . 

Respondents:  Foreign  government 
representatives. 

Estimated  Number  of  Respondents: 
9.700. 

Average  Hours  Per  Response:  30 
minute*. 

Total  Estimated  Burden:  4,850. 

Type  of  Request:  Reinstatement. 

Originating  Office:  Office  of  Foreign 
Missions. 


Title  of  Information  Collection: 
Application  for  Title. 

Frequency:  On  occasion. 

Form  Number:  DSP-102. 

Respondents:  Foreign  government 
representatives. 

Estimated  Number  of  Respondents: 
5,000. 

Average  Hours  Per  Response:  30 
minutes. 

Total  Estimated  Burden:  2,500. 

Type  of  Request:  Reinstatement. 

Originating  Office:  Office  of  Foreign 
Missions. 

Title  of  Information  Collection: 
Application  for  Replacement  Plates. 

Frequencey:  On  occasion. 

For  Number:  DSP-104. 

Respondents:  Foreign  government 
representatives. 

Estimated  Number  of  Respondents: 
1,000. 

Average  Hours  Per  Response:  30 
minutes. 

Total  Estimated  Burden:  500. 

Public  comments  are  being  solicited 
to  permit  the  agency  to — 

•  Evaluate  whether  the  proposed 
information  collection  is  necessary  for 
the  proper  performance  of  the  agency 
functions. 

•  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection. 

•  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected. 

•  Minimize  the  reporting  burden  cm 
those  who  are  to  respond,  including 
through  the  use  of  automated  collection 
techniques  cm-  other  forms  of  technology. 

FOR  FUfrmn  AOOTIONAL  MFOnMATKM: 
Copies  of  the  proposed  information 
collection  and  supporting  documents 
may  be  obtained  from  Charles  S. 
Cunningham,  Directives  Management, 
Department  of  State,  Washington,  DC 
20520,  (202)  647-0596.  General 
comments  and  questions  should  be 
directed  to  Ms.  Victoria  Wassmer,  Office 
of  Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget 
(CN)4B).  Washington,  DC  20530.  (202) 
395-5871. 

Dated:  August  31. 1998. 
Fernando  ButImum. 
Chief  Information  Officer. 
IFR  Doc.  98-27849  Filed  10-15-98:  8:45  am] 

SiLUNQ  COOC4710-M-M 


DEPARTMENT  OF  STATE 

[Public  Notic*  No.  2907] 

Advisory  Committee  on  International 
Economic  Policy;  Notice  of  Partially 
Closed  Meeting 

The  Advisory  Committee  on 
International  Economic  Policy  will  meet 
from  9:00-1:00  p.m.  on  Wednesday, 
October  28.  1998,  in  Room  1107,  U.S. 
Department  of  State,  2201  C  Street,  NW. 
Washington.  DC  20520.  The  Department 
regrets  shorter  notice  necessitated  by 
last  minute  conflicts  in  schedule  of 
senior  officials.  The  meeting  will  be 
hosted  by  Committee  Chairman  R. 
Michael  Gadbaw  and  by  Assistant 
Secretary  of  State  for  Economic  and 
Business  Affairs  Alan  P.  Larson. 

The  ACIEP  will  first  meet  in  closed 
session,  which  will  be  devoted  to  the 
global  financial  crisis  and  economic 
sanctions.  The  closed  brieHngs  involve 
discussions  of  classified  information, 
pursuant  to  section  10(d)  of  the  Federal 
Advisory  Committee  Act  (FACA)  and  5 
U.S.C.  552b(c)(l),  5  U.S.C.  552b(c)(4), 
and  5  U.S.C.  552b(c)(9)(B).  The  open 
session  will  focus  on  OECD  Multilateral 
Agreement  on  Investment  and  the  Anti- 
Bribery  Convention.  Members  of  the 
public  may  attend  the  open  session  as 
seating  capacity  allows. 

As  access  to  the  Department  of  State 
is  controlled,  persons  wishing  to  attend 
the  meeting  should  notify  the  ACIEP 
Executive  Secretary  by  Wednesday, 
October  21, 1998. 

Each  person  must  provide  his  or  her 
name,  company  or  organization 
affiliation,  date  of  birth,  and  social 
security  number  and  a  valid  photo  ID 
for  entrance  into  the  building  at  the  C 
street  diplomatic  entrance,  to  the  ACIEP 
Secretariat  at  (202)  647-5968  or  fax 
(202)  647-5713  (Attn:  Sharon  Rogers).  A 
list  will  be  made  up  for  Diplomatic 
Security  and  the  Reception  personnel 
will  direct  them  to  Room  1107. 

For  further  notification  or 
information,  contact  Sharon  Rogers. 
ACIEP  Secretariat,  U.S.  Department  of 
State,  Bureau  of  Economic  and  Business 
AH^airs,  Room  6828,  Main  State, 
Washington.  DC  20520.  Sbe  may  be 
reached  at  telephone  number  (202)  647- 
5968  or  fax  number  (202)  647-5713. 

Dated:  October  13. 1998. 
AlanLarssn, 

Assistant  Secretary  for  Economic  and 
Business  Affairs. 

IFR  Doc.  98-27918  Filed  10-14-98;  11:31 
ami 
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OFRCE  OF  THE  UNITED  STATES 
TRADE  REPRESENTATIVE 

Notice  of  Meeting  of  the  Trade  and 
Environment  Policy  Advisory 
Committee  (TEPAC) 

AGENCY:  Office  of  the  United  States 
Trade  Representative. 

ACTION:  Notice  that  the  October  30, 
1998,  meeting  of  the  Trade  and 
Environment  Policy  Advisory 
Committee  will  be  held  from  1:00  p.m. 
to  5:00  p.m.  The  meeting  will  be  closed 
to  the  public  firom  1:00  p.m.  to  4:30  p.m. 
and  open  to  the  public  from  4:30  p.m. 
to  5:00  p.m.. 

summary:  The  Trade  and  Environment 
Policy  Advisory  Committee  will  hold  a 
meeting  on  October  30, 1998  from  1:00 
p.m.  to  5:00  p.m.  The  meeting  will  be 
closed  to  the  public  from  1:00  p.m.  to 
4:30  p.m.  The  meeting  will  include  a 
review  and  discussion  of  current  issues 
which  influence  U.S.  trade  policy. 
Pursuant  to  Section  2155(f)(2)  of  Title 
19  of  the  United  States  Code,  I  have 
determined  that  this  meeting  will  be 
concerned  with  matters  the  disclosure 
of  which  would  seriously  compromise 
the  development  by  the  United  States 
Government  of  trade  policy,  priorities, 
negotiating  objectives  or  bargaining 
positions  with  respect  to  the  operation 
of  any  trade  agreement  and  other 
matters  arising  in  connection  with  the 
development,  implementation  and 
administration  of  the  trade  policy  of  the 
United  States.  The  meeting  will  be  open 
to  the  public  and  press  &t)m  4:30  p.m. 
to  5:00  p.m.  when  trade  policy  issues 
will  be  discussed.  Attendance  during 
this  part  of  the  meeting  is  for 
observation  only.  Individuals  who  are 
not  members  of  the  committee  will  not 
be  invited  to  comment. 

DATES:  The  meeting  is  scheduled  for 
October  30, 1998,  unless  otherwise 
notified. 

ADDRESSES:  The  meeting  will  be  held  at 
the  USTR  ANNEX  Building  in 
Conference  Room  2,  located  at  1724  F 
Street,  NW,  Washington,  D.C.,  unless 
otherwise  notified. 

FOR  FURTHER  INFORMATION  CONTACT: 

Bill  Daley,  Office  of  the  United  States 

Trade  Representative,  (202)  395-6120. 

Charlene  Barstiefisky, 

United  States  Trade  Representative. 

(FR  Doc.  98-27861  Filed  10-15-98;  8:45  am] 

BILUNQ  COOE  31M-01-M 


DEPARTMENT  OF  TRANSPORTATION   DEPARTMENT  OF  TRANSPORTATION 


Federal  Aviation  Administration 

Agency  Information  Collection  Activity 
Under  OMB  Review 

AGENCY:  Department  of  Transportation, 
Federal  Aviation  Administration  (DOT/ 
FAA). 

action:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  et  seq.)  this  notice 
announces  that  the  information 
collection  request  described  below  has 
been  forwarded  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review.  The  FAA  is  requesting  an 
emergency  clearance  by  October  16, 
1998,  in  accordance  with  5  CFR 
1320.13.  The  following  information 
describes  the  nature  of  the  information 
collection  and  its  expected  burden. 

SUPPI.EMB4TARY  INFORMATION: 

Title:  Streamlining  Software  Aspects 
of  Certification  Survey. 

Need:  The  FAA  is  responsible  for 
approving  systems  using  software  for 
airiwme  and  ground  applications.  The 
FAA  started  the  Streamlining  Software 
Asi)ects  of  Certification  (SSAC)  program 
to  identify  and  eliminate  unnecessary 
costs  in  software  approval.  The  SSAC 
survey  will  collect  data  from  computer 
software  developers  on  specific 
concerns  about  software  approval 
processes.  The  survey  results  will  be 
used  to  develop  recommendations  for 
the  FAA  on  ways  to  streamline  the 
approval  process. 

Respondents:  Approximately  500 
members  of  the  businesses  who  develop 
software  in  compliance  with  the  RTCA/ 
DO-178B  for  airi)ome  and  ground 
applications. 

Frequency:  One  time. 

Burden:  The  one  time  burden  is 
estimated  to  be  190  hours. 

FOR  FURTHER  INFORMATION:  or  to  obtain 
a  copy  of  the  request  for  clearance 
submitted  to  OMB,  you  niy  contact  Ms. 
Judith  Street.  Federal  Aviation 
Administration,  Corporate  Information 
Division,  APF-100,  800  Independence 
Avenue,  SW,  Washington,  DC  20591. 

Issued  in  Washington,  DC,  on  October  8, 
1998. 

Steve  Hopkins. 

Manager,  Corporate  Information  Division, 
APF-100. 
IFR  Doc.  98-27797  Filed  10-15-98:  8:45  ami 

BHJJNQ  COOE  4t10-19-M 


Federal  Aviation  Administration 

Aviation  Security  Advisory  Committee 

AGENCY:  Federal  Aviation 
Administration,  DOT. 

SUMMARY;  Notice  is  hereby  given  of  a 
meeting  of  the  Aviation  Security 
Advisory  Committee. 

DATES:  The  meeting  will  be  held 
October  29, 1998,  from  9:30  a.m.  to  1:00 
p.m. 

ADDRESSES:  The  meeting  will  be  held  at 
the  Federal  Aviation  Administration, 
800  Independence  Avenue.  SW..  10th 
floor,  MacCracken  Room,  Washington. 
D.C.  20591.  telephone  202-267-7622. 

SUPPl^NENTARY  INFORMATION:  Pursuant 
to  section  10(a)(2)  of  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463;  5  U.S.C.  App.  11).  notice  is  hereby 
given  of  a  meeting  of  the  Aviation 
Security  Advisory  Committee  to  be  held 
October  29, 1998,  at  the  Federal 
Aviation  Administration,  800 
Independence  Avenue,  SW.,  10th  floor. 
MacCracken  Room.  Washington,  D.C 
The  agenda  for  the  meeting  will  include: 
Critical  Infrastructure;  Reports  from 
Working  Groups  on  Cargo,  Public 
Education.  Employee  Recognition  and 
Utilization,  Airport  Categorization,  and 
Universal  Access  System;  and  Progress 
of  Civil  Aviation  Security  Initiatives. 
The  October  29, 1998,  meeting  is  open 
to  the  public  but  attendance  is  limited 
to  space  available.  Members  of  the 
public  may  address  the  committee  only 
with  the  written  permission  of  the  chair, 
which  should  be  arranged  in  advance. 
The  chair  may  entertain  public 
comment  if,  in  its  judgment,  doing  so 
will  not  disrupt  the  orderly  progress  of 
the  meeting  and  will  not  be  unfair  to 
any  other  f>erson.  Members  of  the  public 
are  welcome  to  preselit  written  material 
to  the  committee  at  any  time.  Persons 
wishing  to  present  statements  or  obtain 
information  should  contact  the  Office  of 
the  Associate  Administrator  for  Civil 
Aviation  Security.  800  Independence 
Avenue,  SW.,  Washington,  D.C.  20591. 
telephone  202-267-7622. 

Tssued  in  Washington.  D.C,  on  October  9. 
1998. 

Patrick  McDonnell. 

Acting  Deputy  Associate  Administrator  for 
Civil  Aviation  Security. 
IFR  Doc.  98-27802  Filed  10-15-98:  8:45  ami 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Notice  of  Passenger  Facility  Charge 
(PFC)  Approvals  aiKl  Disapprovals 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Monthly  notice  of  PFC 
approvals  and  Disapprovals.  In 
September  1998.  there  were  five 
applications  approved.  Additionally, 
five  approved  amendments  to 
previously  approved  applications  are 
listed. 

summary:  The  FAA  publishes  a  monthly 
notice,  as  appropriate,  of  PFC  approvals 
and  disapprovals  under  the  provisions 
of  the  Aviation  Safety  and  Capacity 
Expansion  Act  of  1990  (Title  IX  of  the 
Omnibus  Budget  Reconciliation  Act  of 
1990)  (Pub.  L.  101-508)  and  part  158  of 
the  Federal  Aviation  Regulations  (14 
CFR  part  158).  This  notice  is  published 
pursuant  to  paragraph  (d)  of  §  158.29. 

PFC  Applications  Approved 

Public  Agency:  Lexington-Fayette 
Urban  County  Airport  Board. 
Lexington,  Kentucky. 

Application  Number:  98-04-U-OO- 
LEX. 

Application  Type:  Use  PFC  revenue. 

PFC  Leve/.  $3.00. 

Total  PFC  Revenue  To  Be  Used  in 
This  Decision:  $329,563. 

Charge  Effective  Date:  November  1, 
1993. 

Estimated  Charge  Expiration  Date: 
September  1,  2005. 

Class  of  Air  Carriers  Not  Required  To 
Collect  PFC's:  No  change  from  previous 
decisions. 

Brief  Description  of  Project  Approved 
for  Use:  Construct  deicing  agent 
detention  system. 

Decision  Date:  September  1. 1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Cynthia  Wills,  Memphis  Airports 
District  Office.  (901)  544-3495.  Ext.  16. 

Public  Agency:  New  Orleans  Airport 
Board,  New  Orleans.  Louisiana. 

Application  Number:  98-04-C-OO-     ' 
MSY. 

Application  Type:  Impose  and  use  a 
PFC. 

PFC  Level:  S3.00. 


Total  PFC  Revenue  To  Be  Used  in 
This  Decision:  $4,545,516. 

Earliest  Charge  Effective  Date: 
November  1.  2009. 

Estimated  Charge  Expiration  Date: 
March  1,2010. 

Class  of  Air  Carriers  Not  Required  To 
Collect  PFC's:  Nonscheduled.  whole- 
plane  charter  operations  by  air  taxi/ 
commercial  operators  filing  FAA  Form 
1800-31. 

Determination:  Approved.  Based  on 
information  contained  in  the  public 
agency's  application,  the  FAA  has 
determined  that  the  proposed  class 
accounts  for  less  than  1  percent  of  the 
total  annual  enpianements  at  New 
Orleans  International  Airport. 

Brief  Description  of  Project  Approved 
for  Collection  and  Use:  LaFon  roads  and 
utilities.  Upper  level  roadway  canopy. 

Brief  Description  of  Project  Approved 
for  Use:  Terminal  improvements. 

Decision  Date:  September  1, 1998. 
FOR  FURTHER  INFORMATION  CONTACT:  Ben 
Cuttery,  Southwest  Region  Airports 
Division.  (817)  222-5614. 

Public  Agency:  Texarkana  Airport 
Authority,  Texarkana,  Arkansas. 

Application  Number:  98-02-C-OO- 
TXK. 

Application  Type:  Impose  and  use  a 
PFC. 

PFC  Leve/.  $3.00. 

Total  PFC  Revenue  Approved  in  This 
Decision:  $412,532. 

Earliest  Charge  Effective  Date: 
December  1, 1999. 

Estimated  Charge  Expiration  Date: 
May  1.  2003. 

Class  of  Air  Carriers  Not  Required  To 
Collect  PFC's:  None. 

Brief  Description  of  Projects  Approved 
for  Collection  and  Use:  Safety  area 
improvements  runway  22.  North  apron 
expansion.  Runway  4/22  overlay. 
Security/perimeter  fencing.  PFC 
application  costs. 

Decision  Date:  September  22. 1998. 
FOR  FURTHER  INFORMATION  CONTACT:  Ben 
Cuttery.  Southwest  Region  Airports 
Division.  (817)  222-5614. 

Public  Agency:  Hattiesburg-Laurel 
Regional  Airport  Authority, 
Hattiesburg,  Mississippi. 

Application  Number:  98-02-C-OO- 
PIB. 

Application  Type:  Impose  and  use  a 
PFC. 


PFC  Leve/;  $3.00. 

Total  PFC  Revenue  Approved  in  This 
Decision:  $89,593. 

Earliest  Charge  Effective  Date: 
December  1. 1998. 

Estimated  Charge  Expiration  Date: 
June  1,  2001. 

Class  of  Air  Carriers  Not  Required  To 
Collect  PFC's:  None. 

Brief  Description  of  Projects  Approved 
for  Collection  and  Use:  Acquire 
telescoping  walkway.  Acquire  disabled 
passenger  lift  device. 

Decision  Date:  September  23. 1998. 
FOR  FURTHER  INFORMATION  CONTACT: 

Rans  D.  Black,  Jackson  Airports  District 
Office,  (601)  965-4628. 

Public  Agency:  Northwest  Arkansas 
Regional  Airport  Authority, 
Bentonville,  Arkansas. 

Application  Number:  98-01-C-OO- 
XNA. 

Application  Type:  Impose  and  use  a 
PFC. 

PFC  Leve/.  $3.00. 

Total  PFC  Revenue  Approved  in  This 
Decision:  $125,025,221. 

Earliest  Charge  Effective  Date: 
December  1. 1998. 

Estimated  Charge  Expiration  Date: 
March  1.2049. 

Class  of  Air  Carriers  Not  Required  To 
Collect  PFC's:  None. 

Brief  Description  of  Projects  Approved 
for  Collection  and  Use:  Feasibility 
study,  site  selection,  airport  master 
plan,  and  environmental  assessment. 
Environmental  impact  statement. 
Acquire  land  for  development,  provide 
relocation  assistance.  Phase  lA  site 
preparation  for  construction  of  a  new 
airport.  Phase  IB  site  preparation  for 
construction  of  the  Northwest  Arkansas 
Regional  Airport  (XNA).  Phase  II  mass 
grading  and  drainage,  site  preparation, 
land  acquisition.  Phase  III — 
construction  of  the  XNA.  Financing  and 
interest  for  the  runway,  taxiway,  apron, 
navigational  aids,  lighting  equipment, 
and  water  quality  portions  of  the 
complete  development  of  XNA. 
Terminal  building  construction. 

Decision  Date:  September  24. 1998. 

POR  FURTHER  INFORMATION  CONTACT:  Ben 
Cuttery,  Southwest  Region  Airports 
Division,  (817)  222-5614. 


/Amendments  to  PFC  Approvals 

Amendment  No.,  city,  state 

Amendment 

approved 

date 

Original  ap- 
proval net 
PFC  reve- 
nue 

/Vmendment 
approval  net 
PFC  reve- 
nue 

Original  es- 
timated 
charaeexp. 

Amended 

estimated 

charge  exp. 

date 

94-01'<;-01-TXK,  Texaitons.  AR  

92-01-C-02-CAK.  Arkon,  OH 

05/29/98 
08/26/98 
09/08/98 

$414,459 
2.558.851 
1.646,300 

$547,484 
1.959.155 
1.956.300 

01/01/99 

o^m^Ka 

10^1/99 

12/01/99 
04/01/02 

95-01-C-01-LFT,  Lafayette,  LA  

09/01/98 
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Amendments  to  PFC  Approvals— Continued 


/Amendment  No.,  city,  state 


/^endment 

approved 

date 


Original  ap- 
proval net 
PFC  reve- 
nue 


Amendment 
approval  r>et 
PFC  reve- 
nue 


Onginat  es- 
timated 
charge  exp. 
date 


AmerxJed 

estimated 

ct\arge  exp. 

date 


96-04-C-02-YKM.  Yakima.  WA  .. 
97-05-C-01-CLE,  Cleveland.  OH 


09/10/98 
09/22/98 


662,515 
40,868.570 


850,957 
41,844,570 


02/01/99 
07/01/99 


12/01/99 
11/01/99 


Issued  in  Washington.  DC.  on  October  8. 
1998. 

Eric  Gabler. 

Manager,  Passenger  Facility  Charge  Branch. 
(PR  Doc.  98-27801  Filed  10-15-98;  8:45  ami 
anxiNQ  oooc  4*io-i»-m 

DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Notice  of  Intent  To  Rule  on  Application 
To  Impose  and  Use  the  Revenue  From 
a  Passenger  Facility  Charge  (PFC)  at 
Mobile  Regional  Airport,  Mobile.  AL 

AGBICY:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Notice  of  intent  to  rule  on 
application. 

SUMMARY:  The  FAA  proposes  to  rule  and 
invites  public  comment  on  the 
application  to  Impose  and  Use  the 
Revenue  From  a  PFC  at  Mobile  Regional 
Airport  under  the  provisions  of  the 
Aviation  Safety  and  Capacity  Expansion 
Act  of  1990  (Title  IX  of  the  Omnibus 
Budget  Reconciliation  Act  of  1990) 
(Pub.  L.  101-508)  and  Part  158  of  the 
Federal  Aviation  Regulations  (14  CFR 
Part  158). 

DATES:  Comments  must  be  received  on 
or  before  November  16. 1998. 
ADDRESSES:  Comments  on  this 
application  may  be  mailed  or  delivered 
in  triplicate  to  the  FAA  at  the  following 
address:  120  North  Hanger  Drive.  Suite 
B.  Jackson,  Mississippi  39208-2306. 

In  addition,  one  copy  of  any 
comments  submitted  to  the  FAA  must 
be  mailed  or  delivered  to  Mr.  Roger 
Engstrom.  Director  of  Aviation.  Mobile 
Airport  Authority  at  the  following 
address:  Mobile  Airport  Authority.  P.O. 
Box  88004,  Mobile,  Alabama  36608- 
0004. 

Air  carriers  and  foreign  air  carriers 
may  submit  copies  of  written  comments 
previously  provided  to  the  Mobile 
Airport  Audiority  under  section  158.23 
of  Part  158. 

FOR  FURTHER  INFORMATION  CONTACT: 
Keafur  Grimes.  Program  Manager, 
Jackson  Airports  District  Office,  120 
North  Hangar  Drive.  Suite  B,  Jackson, 
Mississippi  39208-2206.  telephone 
number  601-965-4628.  The  application 


may  be  reviewed  in  person  at  this  same 
location. 

SUPPLEMENTARY  INFORMATION:  The  FAA 
proposes  to  rule  and  invites  public 
comment  on  the  application  to  impose 
and  use  the  revenue  from  a  PFC  at  . 
Mobile  Regional  Airport  under  the 
provisions  of  the  Aviation  Safety  and 
Capacity  Expansion  Act  of  1990  (Title 
IX  of  the  Omnibus  Budget 
Reconciliation  Act  of  1990)  (Pub.  L. 
101-508)  and  Part  158  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  158). 

On  September  29. 1998.  the  FAA 
determined  that  the  application  to 
Impose  and  Use  the  revenue  from  a  PFC 
submitted  by  Mobile  Airport  Authority 
was  substantially  complete  within  the 
requirements  of  section  158.25  of  Part 
158.  The  FAA  will  approve  or 
disapprove  the  application,  in  whole  or 
in  part,  no  later  than  January  21.  1999. 

The  following  is  a  brief  overview  of 
the  application. 

PFC  Application  No.:  98-02-C-OO- 
MOB. 

Level  of  the  proposed  PFC:  $3.00. 

Proposed  charge  effective  date:  May  1. 
1999. 

Proposed  charge  expiration  date: 
August  30. 1999. 

Total  estimated  PFC  revenue: 
$445,000. 

Brief  description  of  proposed 
project(s):  Elevator.  Baggage  claim 
display;  and  Terminal  seating. 

Class  or  classes  of  air  carriers,  which 
the  public  agency  has  requested  not  be 
required  to  collect  PFCs:  Air  Taxi/ 
Commercial  operators  (ATCO)  filing 
FAA  Form  1800-31. 

Any  person  may  inspect  the 
application  in  person  at  the  FAA  office 
listed  above  under  FOR  FURTHER 
INFORMATION  CONTACT.  In  addition,  any 
person  may.  upon  request,  inspect  the 
application,  notice  and  other  documents 
germane  to  the  application  in  person  at 
the  Mobile  Airport  Authority. 

Issued  in  Jaclcson.  Mississippi  on  October 
5, 1998. 

Wayne  Atkinson, 

Manager,  Jackson  Airports  District  Office, 
Southern  Regions. 

(FR  Doc.  98-27526  Filed  10-15-98:  8:45  am] 
aiujNO  oooc  4aio-i3-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administratioh 

Notice  of  intent  To  Rule  on  Application 
To  Impose  artd  Use  ttie  Revenue  From 
a  Panengar  Facility  Charge  (PFC)  at 
the  Norttiwest  Alabama  Regional 
Airport  Muscle  Shoals,  AL 

AOBICY:  Federal  Aviation 
Administration  (FAA).  DOT. 

ACTION:  Notice  of  intent  to  rule  on 
application. 

SUMMARY:  The  FAA  proposes  to  rule  and 
invites  public  comment  on  the 
application  to  Impose  And  Use  The 
Rievenue  From  a  PFC  at  the  Northwest 
Alabama  Regional  Airport  under  the 
provisions  of  the  Aviation  Safety  and 
Capacity  Expansion  Act  of  1990  (Title 
IX  of  the  Omnibus  Budget 
Reconciliation  Act  of  1990)  (Pub.  L. 
101-508)  and  Part  158  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  158). 

DATES:  Comments  must  be  received  on 
or  before  November  16. 1998. 
ADDRESSES:  Conunents  on  this 
application  may  be  mailed  or  delivered 
in  triplicate  to  the  FAA  at  the  following 
address:  FAA/ Airports  District  Office, 
120  North  Hangar  Drive.  Suite  B. 
Jackson,  MD  39208-2306. 

In  addition,  one  copy  of  any 
comments  submitted  to  the  FAA  must 
be  mailed  or  delivered  to  Mr.  John  B. 
Lehrter,  AAE.  Airport  Director  of  the 
Northwest  Alabama  Regional  Airport 
Authority.  Inc.,  at  the  following  address: 
1687  Ed  Campbell  Drive,  Suite  A. 
Muscle  Shoals.  AL  35661-2016. 

Air  carriers  and  foreign  air  carriers 
may  submit  copies  of  written  comments 
previously  provided  to  the  Northwest 
Alabama  Regional  Airport  Authority, 
Inc.,  under  section  158.23  of  Part  158. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Roderick  T.  Nicholson,  Program 
Manager,  FAA  Airports  District  Office. 
120  North  Hangar  Drive.  Suite  B. 
Jackson.  MD  39208-2306.  telephone 
number  (601)  965-4628.  The 
application  may  be  reviewed  in  person 
at  this  same  location. 
SUPPLBMENTARY  INFORMATION:  The  FAA 
proposes  to  rule  and  invites  public 
comment  on  the  application  to  impose 


55676 


Federal  Register /Vol.  63.  No.  200 /Friday.  October  16.  1998 /Notices 


and  use  the  revenue  from  a  PFC  at  the 
Northwest  Alabama  Regional  Airport 
under  the  provisions  of  the  Aviation 
Safety  and  Capacity  Expansion  Act  of 
1990  (Title  IX  of  the  Omnibus  Budget 
Reconciliation  Act  of  1990)  (Public  law 
101-508)  and  Far  158  of  the  Federal 
Aviation  Regulations  (14  CFR  Fart  158). 

On  October  8. 1998.  the  FAA 
determined  that  the  application  to 
impose  and  use  the  revenue  from  a  PFC 
submitted  by  the  Northwest  Alabama 
Regional  Airport  Authority.  Inc.,  was 
substantially  complete  within  the 
requirements  of  section  158.25  of  Part 
158.  The  FAA  will  approve  or 
disapprove  the  application,  in  whole  or 
in  part,  no  later  than  January  26. 1999. 

The  following  is  a  brief  overview  of 
the  application. 

PFC  Application  No.:  98-03-C-OO- 
MSL. 

Level  of  the  proposed  PFC:  $3.00. 

Proposed  charge  effective  date: 
February  1. 1999. 

Proposed  charge  expiration  date: 
September  30.  2003. 

Tota]  estimated  PFC  revenue: 
$107,600. 

Brief  description  of  proposed 
projects):  Rehabilitate  Runway/ 
Taxiway  Lighting  &  Sign  Circuits: 
Extend  Taxiway  "B"  &  Associated 
Marking  &  Lighting:  Sealcoat/Crackfill/ 
Mark  Taxiways  "B".  "C".  &  "D". 
Sealcoat/Crackflll/Mark  East/West 
Ramps:  Perimeter  Fencing. 

Class  or  classes  of  air  carriers  which 
the  public  agency  has  requested  not  be 
required  to  collect  PFCs:  None. 

Any  person  may  inspect  the 
application  in  person  at  the  FAA  office 
listed  above  under  FOR  FURTHER 
MFORMATION  CONTACT.  In  addition,  any 
person  may,  upon  request,  inspect  the 
application,  notice  and  other  documents 
germane  to  the  application  in  person  at 
the  Northwest  Alabama  Regional 
Airport. 

Issued  in  Jackson.  MS.  on  October  8. 1998. 
Wayne  Atkinson. 

Manager,  Jackson  Airports  District  Office, 
Southern  Region. 
|FR  Doc.  98-27728  Filed  10-1 S-98;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

F«d«r«l  Aviation  Administration 

Announcamant  of  thm  Auguat  1998 
Raviaion  of  tlta  Fadaral  Aviation 
Adminiatration  Changa  9  of  ttia 
Standard  Clauaaa 


agency:  Federal  Aviation 
Administration.  DOT. 
action:  Notice  of  availability. 


summary:  The  Federal  Aviation 
Administration  (FAA)  announces  the 
availability  of  the  August  1998  revision 
Change  9  of  the  Standard  clauses  used 
in  FAA  procurement  contracts  and 
Screening  Information  Requests  (SIR),  as 
well  as  the  latest  versions  of  the  real 
property  and  utility  clauses. 

ADDRESSES:  The  complete  text  of  the 
August  1998  revision  of  the  FAA 
Change  9  of  the  Standard  clauses  and 
the  latest  versions  of  the  real  property 
and  utility  clauses  are  available  on  the 
Internet  at  http://fast.faa.gov/.  Use  of  the 
Internet  World  Wide  Web  Site  is 
strongly  encouraged  for  access  to  copies 
of  the  FAA  Acquisition  Management 
System  and  the  current  clauses.  If 
Internet  service  is  not  available,  requests 
for  copies  of  these  documents  may  be 
made  to  the  following  address:  FAA 
Acquisition  Reform.  ASU-100.  Rm.  435. 
800  Independence  Avenue.  SW, 
Washington.  DC  20591. 

FOR  FURTHER  INFORMATION  CONTACT: 
Yvonne  Joseph,  Procurement 
Management  Branch.  Federal  Aviation 
Administration.  Rm.  435.  800 
Independence  Avenue.  SW,  Washington 
DC  20591.  (202)  267-8638. 

SUPPI.a«ENTARY  INFORMATION:  On 
October  31. 1995.  Congress  passed  an 
Act.  Making  Appropriations  for  the 
Def>artment  of  Transportation  and 
Related  Agencies,  for  the  Fiscal  Year 
Ending  September  30. 1996.  and  for 
Other  Purposes  (The  1996  DOT 
Appropriations  Act).  On  November  15, 
1995.  the  President  signed  this  bill  into 
law.  In  Section  348  of  this  law.  Congress 
directed  the  Administrator  of  the  FAA 
to  develop  and  implement  a  new 
acquisition  management  system  that 
addresses  the  unique  needs  of  the 
agency.  The  new  FAA  Acquisition 
Management  System  went  into  effect  on 
April  1. 1996  [see  notice  of  availability 
at  61  FR  15155  (April  4. 1996)1. 

The  Air  Traffic  Management  System 
Performance  Improvement  Act  of  1996. 
title  n  of  the  Federal  Aviation 
Reauthorization  Act  of  1996.  Public  Law 
104-264.  October  9. 1996.  expanded  the 
procurement  reforms  previously 
authorized  by  the  1996  DOT 
Appropriations  Act.  Amendment  01 
implements  title  11  and  makes  other 
necessary  changes  to.  and  clarifications 
of.  the  FAA  Acquisition  Management 
System. 

Issued  in  Washington.  DC,  on  October  7, 
1998. 
Gilbert  B.  Devejr,  Jr.. 

Director  of  Acquisitions,  ASU-1. 

(FR  Doc.  98-27796  Filed  10-15-98:  8:45  ami 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Highway  Administration 

Environmental  Impact  Statement: 
Cheater  County,  PA 

AGENCY:  Federal  Highway 
Administration  (FHWA),  DOT. 
ACTION:  Notice  of  intent. 

SUMMARY:  The  FHWA  is  issuing  this 
notice  to  advise  the  public  that  an 
Environmental  Impact  Statement  will  be 
prepared  for  a  proposed  highway  project 
in  Chester  County.  Pennsylvania. 
FOR  FURTHER  INFORMATION  CONTACT: 
Deborah  Suciu  Smith.  Environmental 
Specialist.  Federal  Highway 
Administration.  Pennsylvania  Division 
Office.  Room  558.  228  Walnut  Street.      . 
Harrisburg,  PA  17101-1720.  Telephone: 
(717)  221-3785  or  Michael  J.  Girman  m. 
P.E..  Project  Manager.  Pennsylvania 
Department  of  Transportation,  District 
6-0.  200  Radnor-Chester  Road.  St. 
Davids.  PA  19087.  Telephone:  (610) 
964-6530. 

SUPPI.EMENTARY  INFORMATION:  The 
FHWA.  in  cooperation  with  the 
Pennsylvania  Department  of 
Transportation  (PennDOT).  will  prepare 
an  Environmental  Impact  Statement 
(EIS)  to  identify  and  evaluate 
alternatives  for  transportation 
improvements  to  approximately  14.5 
kilometers  (9  miles)  of  S.R.  41  from  S.R 
926  to  the  Delaware  state  line. 
Improvements  in  the  corridor  are 
considered  necessary  to  address 
deficient  safety.  trafRc  congestion  and 
poor  roadway  infrastructure.  Included 
in  the  overall  project  will  be  the 
identification  of  a  range  of  alternatives 
that  meet  the  identified  project  need, 
and  supporting  environmental 
documentation  and  analysis  to 
recommend  a  selective  alternative  for 
implementation.  Through  a  Congestion 
Management  System  analysis,  it  has 
been  determined  that  project  needs 
cannot  be  met  without  adding 
significant  single  occupant  vehicle 
capacity.  A  complete  public 
involvement  program  is  part  of  the 
project.  Cooperating  agencies  for  this 
proposed  project  are  the  U.S. 
Environmental  Protection  Agency  and 
the  U.S.  Army  Corps  of  Engineers. 
A  study  of  the  project  needs  was 
prepared  in  1994  and  presented  to 
Federal  and  State  regulatory  and 
resource  agencies.  A  Preliminary 
Alternatives  Analysis  Report  is  being 
prepared  to  identify  and  evaluate 
potential  alternatives  which  would  meet 
the  project  need.  Alternatives  under 
consideration  will  include:  No  Build: 
Widening  Alternative  (two  to  four 
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lanes):  Short  Alternative  (bypass  of 
Avondale  Borough  only):  and  Long 
Alternative  (bypass  of  Avondale 
Borough  and  Chatham  Village).  These 
alternatives  will  be  the  basis  for 
recommendation  of  alternatives  to  be 
carried  forward  for  detailed 
environmental  and  engineering  studies 
in  the  EIS. 

To  ensure  that  the  full  range  of  issues 
related  to  the  proposed  action  are 
addressed  and  all  significant  issues  are 
identifled.  comments  and  suggestions 
are  invited  from  all  interested  parties. 
Letters  describing  the  proposed  actions 
and  soliciting  comments  will  be  sent  to 
appropriate  federal,  state  and  local 
agencies  and  to  private  organizations 
and  citizens  who  have  previously 
expressed  or  are  known  to  have  interest 
in  this  proposal.  Comments  or  questions 
concerning  this  proposed  action  and  the 
EIS  should  be  directed  to  FHWA  or 
PennDOT  at  the  addresses  provided 
above. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Number  20.205,  Highway  Planning 
and  Construction.  The  regulations 
implementing  Executive  Order  12372 
regarding  intergovernmental  consultation  on 
Federal  programs  and  activities  apply  to  this 
program) 

Issued  on:  October  8. 1998. 
Deborah  Sudu  Smith, 

FHWA  Environmental  Specialist,  Harrisburg, 
PA 
|FR  Doc.  98-27858  Filed  10-15-98:  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Surface  Transportation  Board  ^ 
[STB  Finance  Docket  No.  33669] 

The  Indiana  Rail  Road  Company; 
Trackage  Rights  Exemption;  Monon 
Rail  Preservation  Corporation 

Monon  Rail  Preservation  Corporation 
(Monon).  a  Class  III  rail  carrier,  has 
agreed  to  grant  local  trackage  rights  to 
The  Indiana  Rail  Road  Company  (INRD). 
a  Class  III  rail  carrier,  over  its  rail  line 
between  milepost  Q217.67  at  Hunters. 
IN,  and  MP  Q213.41  at  Ellettsville.  IN, 
a  distance  of  4.26  miles. 

The  transaction  is  scheduled  to 
become  effective  immediately  upon 
consummation  of  the  transaction  in  STB 
Finance  Docket  No.  33668,  which  is 
scheduled  to  take  place  on  or  after 
October  9. 1998. 


•  See  Monon  Fail  Preservation  Corporation — 
Acquisition  Exemption — Lines  of  CSX 
Transportation.  Inc..  STB  Finance  Docket  No. 
33668  (STB  served  Oct.  16,  1998).  in  which  Monon 
has  invoked  the  class  exemption  at  49  CFR  1 150.31 
to  permit  to  acquire  the  line. 


The  purpose  of  the  trackage  rights 
will  permit  INDR  to  ensure  continuity  of 
service  to  the  shippter  on  the  line 
pending  consummation  of  the  operating 
agreement. 

Upon  49  U.S.C.  10502(g).  the  Board 
may  not  use  its  exemption  authority  to 
relieve  a  rail  carrier  of  its  statutory 
obligation  to  protest  the  interests  of  its 
employees.  Section  11326(c).  however, 
does  not  provide  for  labor  protection  for 
transaction  under  sections  11324  and 
11325  that  involve  only  Class  III  rail 
carriers.  Because  this  transaction 
involves  Class  III  rail  carriers  only,  the 
Boeird.  under  the  statute,  may  not 
impose  labor  protective  conditions  for 
this  transaction. 

This  notice  is  filed  under  49  CFR 
1180.2(d)(7).  If  the  notice  contains  false 
or  misleading  information,  the 
exemption  is  void  ab  initio.  Petitions  to 
revoke  the  exemption  under  49  U.S.C. 
10502(d)  may  be  Rled  at  any  time.  The 
filing  of  a  petition  to  revoke  will  not 
automatically  stay  the  transaction. 

An  original  and  10  copies  of  all 
pleadings,  referring  to  STB  Finance 
Docket  No.  33669.  must  be  filed  with 
the  Surface  Transportation  Board.  Office 
of  the  Secretary,  Case  Control  Unit,  1925 
K  Street.  N.W..  Washington.  DC  20423- 
0001.  In  addition,  a  copy  of  each 
pleading  must  be  served  on  John 
Broadley.  Jenner  &  Block.  601  13th 
Street  N.W..  12th  floor.  Washington.  DC 
20005. 

Board  decisions  and  notices  are 
available  on  our  website  at 
••WWW.STB.DOT.GOV." 

Decided:  October  8, 1998. 

By  the  Board,  David  M.  KonschnilL. 
Director,  Office  of  Proceedings. 
Vernon  A.  Williaau, 
Secretory. 
IFR  Doc  98-27865  Filed  10-15-98;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 
Surface  Tranaportation  Board 

[STB  Finance  Dodiat  No.  33668] 

Monon  Rail  Praaarvation  Corporation; 
Acquiaition  Exemption;  Unaa  of  CSX 
Tranaportation,  Inc.,  in  Monroe  County, 
IN 

Monon  Rail  Preservation  Corporation 
(Monon),  a  noncarrier.  has  Bled  a  notice 
of  exemption  under  49  CFR  1150.31  to 
acquire  4.26  miles  of  rail  line  from  CSX 
Transportation.  Inc.  (CSXT),  between 


milepost  Q217.67  at  Hunters,  IN,  and 
milepost  Q213.41  at  Ellettsville,  IN.* 

The  transaction  is  scheduled  to  lie 
consummated  on  or  shortly  after 
October  9. 1998. 

This  transaction  is  related  to  STB 
Finance  Docket  No.  33669.  The  Indiana 
Rail  Road  Company — Trackage  Rights 
Exemption — Monon  Rail  Preservation 
Corporation,  wherein  The  Indiana  Rail 
Company  will  enter  into  a  trackage 
rights  agreement  with  Monon  for  the 
operaticm  of  the  line  being  acquired  by 
Monon  ht)m  CSXT. 

If  the  notice  contains  false  or 
misleading  information,  the  exemption 
is  void  ab  initio.  Petitions  to  revoke  the; 
exemption  under  49  U.S.C  10502(d) 
may  be  Bled  at  any  time.  The  filing  of 
a  petition  to  revoke  will  not 
automatically  stay  the  transaction. 

An  original  and  10  copies  of  all 
pleadings,  referring  to  STB  Finance 
Docket  No.  33668.  must  be  filed  with 
the  Surface  Transportation  Board.  Office 
of  the  Secretary.  Case  Control  Unit,  1925 
K  Street.  N.W..  Washington.  DC  20423- 
0001.  In  addition,  one  copy  of  each 
pleading  must  be  served  on  Theodore ). 
Ferguson.  Esq..  Ferguson  &  Ferguson. 
403  East  Sixth  Street.  Bloomington.  IN 
47408-4098. 

Board  decisions  and  notices  are 
available  on  our  website  at 
•'WWW.STB.DOT.GOV." 

Decided:  October  8. 1998. 

By  the  Board.  David  M.  KonschnilL. 
Director,  Office  of  Proceedings, 
Vernon  A.  M^Uiaau. 
Secretary. 
(FR  Doc.  98-27864  Filed  10-15-96: 8.45  am] 


DEPARTMENT  OF  THE  TREASURY 

Submiaaion  to  0MB  for  Review; 
Commant  Raquaat 

September  11, 1998. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1995,  Pub. 
L.  104-13.  Copies  of  the  submission(s) 
may  be  obtained  by  calling  the  Treasury 
Bureau  Clearance  Officer  listed. 
Comments  regarding  this  information 
collection  should  be  addressed  to  the 
OMB  reviewer  listed  and  to  the 
Treasury-  Department  Clearance  Officer. 
Department  of  the  Treasury,  Room  2110. 
1425  New  York  Avenue,  NW., 
Washington,  DC  20220. 


'  Monon  certifies  that  its  projected  revenues  will 
not  exceed  those  that  would  qualify  it  as  a  Class  01 
rail  carrier. 
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DATES:  Written  comments  should  be 
received  on  or  before  November  16, 
1998  to  be  assured  of  consideration. 

Internal  Revenue  Service  (IRS) 

OMB  Number:  New. 

Form  Number  IRS  Form  8812. 

Type  of  Review:  New  collection. 

Title:  Additional  Child  Tax  Credit. 

Description:  Section  24  of  the  Internal 
Revenue  Code  allows  for  taxpayers  a 
credit  for  each  of  their  dependent 
children  who  is  under  age  17  at  the 
close  of  the  taxpayer's  tax  year.  The 
credit  is  advantageous  to  taxpayers  as  it 
directly  reduces  the  tax  liability  for  the 
year  and,  if  the  taxpayer  has  three  or 
more  children,  may  result  in  a 
refundable  amount  of  credit. 

Respondents:  Individuals  or 
households. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  3.500.000. 

Estimated  Burden  Hours  Per 
Respondent/Recordkeeper: 

Recordkeeping — 7  min. 

Learning  about  the  law  or  the  form — 5 

min. 
Preparing  the  form — 18  min. 
Copying,  assembling,  and  sending  the 

form  to  the  IRS— 20  min. 

Frequency  of  Response:  Annually. 

Estimated  Total  Reporting/ 
Recordkeeping  Burden:  2,905,000  hours. 

OMB  Number:  1545-1609. 

Form  Number:  IRS  Form  12040. 

Type  of  Review:  Extension. 

Title:  Order  Blank  for  Charities 
Conducting  Fund  Raising  Events. 

Description:  The  data  collected  on 
Form  12040  provides  the  charities  a 
source  to  obtain  the  necessary  tax 
material  needed  for  recordkeeping  and 
filing  their  returns. 

Respondents:  Individuals  or 
households. 

Estimated  Number  of  Respondents: 
1,000. 

Estimated  Burden  Hours  Per 
Respondent:  3  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting  Burden:  50 
hours. 

Clearance  Officer:  Garrick  Shear, 
(202)  622-3869,  Internal  Revenue 
Service.  Room  5571, 1111  Constitution 
Avenue,  NW,  Washington.  DC  20224. 

OA4B  Reviewer:  Alexander  T.  Hunt, 
(202)  395-7860.  Office  of  Management 
and  Budget,  Room  10226,  New 
Executive  Office  Building,  Washington, 
DC  20503. 
Lois  K.  Holland, 

Departmental  Reports  Management  Officer. 
IFR  Doc.  9S-27756  Filed  lO-lS-98:  8:45  am) 
■MjjNQ  cooc  4ne-oi-# 


DEPARTMENT  OF  THE  TREASURY 

Submission  to  OMB  for  Review; 
Comment  Request 

September  11. 1998. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1995,  Pub. 
L.  104-13.  Copies  of  the  submission(s) 
may  be  obtained  by  calling  the  Treasury 
Bureau  Clearance  Officer  listed. 
Comments  regarding  this  information 
collection  should  be  addressed  to  the 
OMB  reviewer  listed  and  to  the 
Treasury  Department  Clearance  Officer, 
Department  of  the  Treasury,  Room  2110, 
1425  New  York  Avenue.  NW., 
Washington,  DC  20220. 
DATES:  Written  comments  should  be 
received  on  or  before  November  16, 
1998,  to  be  assured  of  consideration. 

Internal  Revenue  Service  (IRS) 

OMB  Number:  New. 

Form  Number:  IRS  Form  8862. 

Type  o/fleview;  New  collection. 

Title:  Information  to  Claim  Earned 
Income  Credit  After  Disallowance. 

Description:  Section  32  of  the  Internal 
Revenue  Code  allows  taxpayers  an 
earned  income  credit  (EIC)  for  each  of 
their  qualifying  children.  Section  32(k), 
as  enacted  by  section  1085(a)(1)  of  Pub. 
L.  105-34,  disallows  the  EIC  for  a 
statutory  period  if  a  taxpayer 
improperly  claimed  it  in  a  prior  year. 
Form  8862  helps  taxpayers  reestablish 
their  eligibility  to  claim  the  EIC. 

Respondents:  Individuals  or 
households. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  1,000.000. 

Estimated  Burden  Hours  Per 
Respondent/Recordkeeper: 
Recordkeeping — 52  min. 
Learning  about  the  law  or  the  form — 7 

min. 
Preparing  the  form — 59  min. 
Copying,  assembling,  and  sending  the 

form  to  the  IRS— 28  min. 

Frequency  of  Response:  Annually. 

Estimated  Total  Reporting/ 
Recordkeeping  Burden:  2,430.000  hours. 

Clearance  Officer:  Garrick  Shear  (202) 
622-3869,  Internal  Revenue  Service, 
Room  5571. 1111  Constitution  Avenue. 
NW.  Washington,  DC  20224. 

OMB  Reviewer:  Alexander  T.  Hunt 
(202)  395-7860.  Office  of  Management 
and  Budget,  Room  10226,  New 
Executive  Office  Building,  Washington. 
DC  20503. 
Lois  K.  Holland. 

Departmental  Reports  Management  Officer. 
(PR  Doc.  98-27757  Filed  10-15-98;  8:45  am) 

aiLUMO  COM  4M0-01-^ 


DEPARTMENT  OF  THE  TREASURY 

Customs  Service 

[T.D.  »fr-83] 

Revocation  of  Customs  Brolter  License 

agency:  U.S.  Customs  Service. 
Department  of  the  Treasury. 
ACTION:  Broker  license  revocation. 

Notice  is  hereby  given  that  the 
Commissioner  of  Customs,  pursuant  to 
Section  641,  Tariff  Act  of  1930,  as 
amended,  (19  U.S.C.  1641),  and  Parts 
111.52  and  111.74  of  the  Customs 
Regulations,  as  amended  (19  CFR  111.52 
and  111.74).  is  canceling  the  following 
Customs  broker  licenses  without 
prejudice. 


Port  and  Individual- 

License  No. 

New  York: 

Al  Points,  Inc 

14644 

Sumitrans  Corporation 

Fast  Cargo  U.S.,  Inc. 

Kenney  Transport.  Inc 

Alexander  Zadroga 

09839 
10026 
05291 
06263 

Nogales:  T  &  C  Customs. 
Brotter  &  Associates 

16444 

Seattle:  Peter  A.  Hugins 

14426 

Dated:  October  9, 1998. 

Philip  Metzger. 

Director,  Trade  Compliance. 

(FR  Doc.  98-27857  Filed  10-15-98:  8:45  am] 

■HJJNQ  cooc  4K0-02-r 

UNITED  STATES  INFORMATION 
AGENCY 

Culturally  Significant  Objects  Imported 
for  Exhibition  Determinations 

summary:  Notice  is  hereby  given  of  the 
following  determinations:  Pursuant  to 
the  authority  vested  in  me  by  the  Act  of 
October  19.  1965  (79  Stat.  985.  22  U.S.C. 
2459).  Executive  Order  12047  of  March 
27.  1978  (43  FR  13359,  March  29.  1978). 
and  Delegation  Order  No.  85-5  of  June 
27. 1985  (50  FR  27393.  July  2. 1985). 
ACTION:  I  hereby  determine  that  the 
objects  to  be  included  in  the  exhibit 
"Art  from  Russia's  Turning  Point:  Isaak 
Brodsky  and  His  Collection.  1870- 
1932."  imported  from  abroad  for 
temporary  exhibition  without  proflt 
within  the  United  States,  are  of  cultural 
signiHcance.  These  objects  are  imported 
pursuant  to  a  loan  agreement  with  a 
foreign  lender.  I  also  determine  that  the 
temporary  exhibition  or  display  of  the 
listed  exhibit  objects  at  the  Yellowstone 
Art  Museum,  Billings,  Montana,  from  on 
or  about  October  31, 1998.  to  on  or 
about  December  31, 1998,  is  in  the 
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national  interest.  Public  Notice  of  these 
determinations  is  ordered  to  be 
published  in  the  Federal  Register. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jacqueline  Caldwell,  Assistant  General 
Counsel,  Office  of  the  General  Counsel. 
202/619-6982.  and  the  address  is  Room 
700,  U.S.  Information  Agency.  301  4th 
St.  S.W..  Washington.  D.C.  20547-0001. 

Dated:  October  13, 1998. 
Let  Jin. 

General  Counsel. 
(FR  Doc.  98-27913  Filed  10-15-98;  8:45  am) 

BNJJNQCOOE  KSO-OI-M 


Friday 

October  16,  1998 


L_L^ 


Part  II 

Department  of 
Energy  

Federal  Energy  Regulatory  Commission 

18  CFR  Parts  2,  153,  157,  etc. 
Revision  of  tiie  Commission's 
Regulations  Under  the  Natural  Gas  Act; 
Proposed  Rule 
18  CFR  Part  380 

Landowner  Notification,  Residential  Area 
Designation,  and  Ottier  Environmental 
Filing  Requirements;  Technical 
Conference;  Proposed  Rule 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

18  CFR  Parts  2, 153. 157.  284.  375.  380. 
and  385 

[Docltat  No.  RMSfr-O-OOO] 

Revision  of  the  Commission's 
Regulations  Under  the  Natural  Gas  Act 

agency:  Federal  Energy  Regulatory 

Commission. 

ACTION:  Notice  of  proposed  rulemaking. 

summary:  The  Federal  Energy 
Regulatory  Commission  is  proposing  to 
amend  the  regulations  codifying  the 
Commission's  responsibilities  under  the 
Natural  Gas  Act  and  Executive  Order 
10485,  as  amended.  The  Commission 
proposes  to  update  its  regulations 
governing  the  filing  of  applications  for 
the  construction  and  operation  of 
facilities  to  provide  service  or  to 
abandon  facilities  or  service  under 
section  7  of  the  Natural  Gas  Act.  The 
proposed  changes  are  necessary  to 
conform  the  Commission's  regulations 
to  the  Commission's  current  policies. 
DATES:  Comments  are  due  on  December 
1.  1998. 

ADDRESSES:  Federal  Energy  Regulatory 
Commission,  888  First  Street,  NE.. 
Washington  DC  20426. 
TOR  FURTHER  INFORMATION  CONTACT: 
Michael  ).  McGehee,  Office  of  Pipeline 
Regfulation.  Federal  Energy  Regulatory 
Commission,  888  First  Street.  NE., 
Washington.  DC  20426.  (202)  208- 
2257 
Carolyn  Van  Der  )agt.  Office  of  the 
General  Counsel,  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  NE.,  Washington.  EXZ  20426. 
(202)  208-2246 
SUPPLEMENTARY  MFORMATKM:  In 
addition  to  publishing  the  full  text  of 
this  document  in  the  Federal  Register, 
the  Commission  also  provides  all 
interested  persons  an  opportunity  to 
inspect  or  copy  the  contents  of  this 
dociunent  during  normal  business  hours 
in  the  I'ublic  Reference  Room  at  888 
First  Street.  NE.,  Room  2 A,  Washington. 
DC  20426. 

The  Commission  Issuance  Posting 
System  (OPS)  provides  access  to  the 
texts  of  formal  documents  issued  by  the 
Commission.  OPS  can  be  accessed  via 
Internet  through  FERC's  Homepage 
(http://wvvw.ferc.fed.us)  using  the  CIPS 
Link  or  the  Energy  Information  Online 
icon.  The  full  text  of  this  document  will 
be  available  on  QPS  in  ASCII  and 
WordPerfect  6.1  format.  CIPS  is  also 
available  tlirou^  the  Commission's 


electronic  bulletin  board  service  at  no 
charge  to  the  user  and  may  be  accessed 
using  a  personal  computer  with  a 
modem  by  dialing  202-208-1397.  if 
dialing  locally,  or  1-800-856-3920,  if 
dialing  long  distance.  To  access  CIPS, 
set  your  communications  software  to 
19200, 14400.  12000, 9600.  7200,  4800, 
2400.  or  1200  bps,  full  duplex,  no 
parity,  8  data  bits  and  1  stop  bit.  User 
assistance  is  available  at  202-208-2474 
or  by  E-mail  to  cipsmaster@ferc.fed. us. 

Tnis  document  is  also  available 
through  the  Commission's  Records  and 
Information  Management  System 
(RIMS),  an  electronic  storage  and 
retrieval  system  of  documents  submitted 
to  and  issued  by  the  Commission  after 
November  16. 1981.  Documents  from 
November  1995  to  the  present  can  be 
viewed  and  printed.  R^S  is  available 
in  the  Public  Reference  Room  or 
remotely  via  Internet  through  FERC's 
Homepage  using  the  RIMS  link  or  the 
Energy  Information  Online  icon.  User 
assistance  is  available  at  202-208-2222. 
or  by  E-mail  to  rimsmaster@ferc.fed.us. 

Finally,  the  complete  text  on  diskette 
in  WordPerfect  format  may  be 
purchased  from  the  Commission's  copy 
contractor,  RVJ  International,  Inc.  RVJ 
International,  Inc.  is  located  in  the 
Public  Reference  Room  at  888  First 
Street,  NE..  Washington.  DC  20426. 

In  the  matter  of:  Revision  of  the 
Commission's  Regulations  Under  the  Natural 
Gas  Act:  Docket  No.  RM98-9-000. 

Notice  of  Proposed  Rulamaidng 

Septemlwr  30, 1998. 
I.  Introduction 

The  Federal  Energy  Regulatory 
Commission  (Commission)  proposes  to 
amend  its  regulations  governing  the 
filing  of  applications  for  certificates  of 
public  convenience  and  necessity 
authorizing  the  construction  and 
operation  of  facilities  to  provide  service 
or  to  abandon  facilities  or  service  under 
section  7  of  the  Natural  Gas  Act  (NGA).' 
and  to  amend  the  blanket  certificate 
under  Subpart  F  of  Part  157.  The 
Commission  has  determined  that 
portions  of  its  regulations  need  to  be 
revised  and/or  eliminated  in  order  to 
reflect  the  current  regulatory 
environment  of  unbundled  pipeline 
sales  and  open-access  transportation  of 
natural  gas.  The  proposed  revisions 
would:  (1)  bring  the  existing  regulations 
up-to-date  to  match  current  policies:  (2) 
eliminate  ambiguities  and  obsolete 
language;  and  (3)  make  the  regulations 
more  germane,  and  less  cumbersome. 

Additionally,  the  Commission 
proposes  to  consolidate  and  clarify  its 


current  practice  concerning  the 
reporting  requirements  needed  for  its 
environmental  review  of  pipeline 
construction  projects.  Generally,  the 
Commission's  requirements  concerning 
its  environmental  review  process  are 
either  outdated,  found  in  several 
different  parts  of  the  Commission's 
regulations,  or  replaced  by  current 
practice  with  a  preferred  format  that  is 
not  in  the  Commission's  regulations,  but 
has  been  used  routinely  by 
jurisdictional  companies.  The  proposed 
regulations  would  provide  better 
guidance  to  the  regulated  industry 
concerning  what  particular  information 
the  Commission  needs  to  conduct  a 
timely  environmental  analysis. 

II.  Information  Collection  Statement 

The  proposed  rule,  if  adopted,  would 
establish  new  reporting  requirements, 
modify  existing  reporting  requirements 
and  eliminate  those  requirements  that 
are  now  obsolete.  The  Commission 
seeks  to  simplify  and  streamline  its 
requirements  to  reduce  the  burden  on 
pipelines.  The  ciurent  public  reporting 
biu^en  for  these  information  collections 
is  estimated  to  average  the  following 
number  of  hours  per  response:  FERC- 
537  * — 146.160  hours  for  the  50  gas 
companies  that  complete  a  filing;  FERC- 
539  3—2400  hours  for  the  12  gas 
companies  that  complete  a  filing;  FERC- 
577  *— 181,794  hours  for  the  55 
companies  that  complete  a  filing.  These 
estimates  include  the  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed, "and  completing  and 
reviewing  the  collection  of  information. 

The  overall  burden  of  filing  will  be 
reduced  based  on  the  elimination  of 
certain  filings  by  the  rule.  Further,  the  « 
burden  will  be  reduced  by  the 
elimination  of  the  requirement  to  report 
all  but  cost  information  for  prior  notice 
activity  in  the  annual  report.  On  the 
whole,  the  Commission  estimates  that 
the  revised  reporting  schedule  will 
reduce  the  existing  re{>orting  burden  by 
a  total  of  8,284  hours. 

On  balance,  therefore,  the 
Commission  believes  the  overall  burden 
on  the  industry  will  be  lessened  over 
time  by  the  proposed  changes.  To 
consider  the  impact  on  the  persons      ' 
affected  by  this  rulemaking,  the 
Commission  would  like  specific 
comments  on  the  impact  of  this  rule  on 
individual  natural  gas  companies.  Both 
estimates  of  current  burden  and  impact 


'  15  U.S.C  717b. 


>Gas  Pipeline  Certificates:  Construction. 
Acquisition,  and  Abandonment. 

'Gas  Pipeline  Certificate:  Import/Export  Related. 

*  Environmental  Impact  Statement  (Pipeline 
Certificate). 
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should  be  in  work  hours  and  dollar 
costs  in  sufficient  detail  to  demonstrate 
methodology  and  assumptions. 


The  burden  estimates  for  complying 
with  this  proposed  rule  are  as  follows: 


Public  Reporting  Burden:  Estimated 
Annual  Burden. 


Data  collection 

Numt>er  of 
respondents 

Number  of 
responses 

Hours  of  re- 
sponse 

Total  annual 

tKXjrs 

FERC-537  , 

FERC-539  " 

FERC-577                       

50 
12 
70 

11.2 

1 

16.8 

245.82 
218 
154 

137.660 

2.616 

181.720 

Total  Annual  Hours  for  collections 

(Reporting  +  Record  keeping,  (if  appropriate))  =  321.996 

Based  on  the  Commission's  experience  with  processing  applications  for  construction  and  acquisition  of  pipeline 
facilities  over  the  last  three  fiscal  years  (FY95-FY97).  it  is  estimated  that  1754.5  filings  per  year  will  be  made  over 
the  next  three  years  at  a  burden  of  183  hours  per  filing,  for  a  total  annual  burden  of  321.996  hours  under  the  proposed 
regulations. 

Information  Collection  costs:  The  Commission  seeks  comments  on  the  costs  to  comply  with  these  requirements. 
It  has  projected  the  average  annualized  cost  for  all  respondents  to  be: 


Data  collection 


FERC-537 
FERC-539 
FERC-577 


Annualized 

capital/start-up 

costs 


$30,000 

7.200 

0 


Annualized 
costs  (Oper- 
ations &  Main- 
tenance) 


$7,189,717 

136,639 

9.494.751 


Total 

annualized 

costs 


$7,219,717 

143.829 

9.494.751 


The  Office  of  Management  of  Budget 
(OMB)  regulations  require  OMB  to 
approve  certain  information  collection 
requirements  imposed  by  agency  rule.' 
Accordingly,  pursuant  to  OMB 
regulations,  the  Commission  is 
providing,  notice  of  its  proposed 
information  collections  to  OMB. 

The  following  collections  of 
information  contained  in  this  proposed 
rule  are  being  submitted  to  the  OMB  for 
review  under  Section  3507(d)  of  the 
Paperwork  Reduction  Act  of  1995.' 
FERC  identifies  the  information    , 
provided  under  Parts  2. 153.  157  and 
284  as  FERC  Nos.  537,  539.  and  577. 
The  information  submitted  in  response 
to  these  requirements  is  mandatory. 

Comments  are  solicited  on  the 
Commission's  need  for  this  information, 
whether  the  information  will  have 
practical  utility,  the  accuracy  of  the 
provided  burden  estimates,  ways  to 
enhance  the  quality,  utility,  and  clarity 
of  the  information  to  be  collected,  and 
any  suggested  methods  for  minimizing 
respondents'  burden,  including  the  use 
of  automated  information  techniques. 

Title:  FERC-537  "Gas  Pipeline 
Certificates:  Construction,  Acquisition, 
and  Abandonment";  FERC-539  "Gas 
Pipeline  Certificate:  Import/Export 
Related"  and  FERC-577 
"Environmental  Impact  Statement 
(Pipeline  Certificate). 

Action:  Proposed  Data  Collections. 


OMB  Control  No.:  1902-0060;  1902- 
0062; 1902-0128. 

Applicants  shall  not  be  penalized  for 
failure  to  respond  to  these  collections  of 
information  imless  the  collections  of 
information  display  a  valid  OMB 
control  nimiber. 

Respondents:  Businesses  or  other  for 
profit. 

Frequency  of  Responses:  On  occasion. 

Necessity  of  Information:  The 
proposed  rule  revises  the  Commission's 
regulations  governing  the  filing  of 
applications  for  the  construction  and 
operation  of  pipeline  facilities  to 
provide  service  or  to  abandon  facilities 
or  service  under  section  7  of  the  NGA. 
Section  7  of  the  NGA  requires  the 
Commission  to  issue  certificates  of 
public  convenience  and  necessity  for  all 
interstate  sales  and  transportation  of 
natural  gas,  the  construction  and 
operation  of  natural  gas  facilities  used 
for  those  interstate  sales  and 
transportation  and  prior  Commission 
approval  of  abandonment  of 
jurisdictional  facilities  or  services.  The 
Commission  has  determined  that 
portions  of  its  regulations  need  to  be 
revised  to  reflect  recent  regulatory 
changes,  in  particular,  implementation 
of  pipeline  restructuring  under  Order 
No.  636,^  which  have  rendered  certain 


'5CFR1320.il  (1997). 
•44  U.S.C  3S07(d). 


^  Pipeline  Service  Obligations  and  Revisions  to 
Regulations  Governing  Self-Implementing 
Transportation:  and  Regulation  of  Natural  Gas 
Pipelines  After  Partial  Wellhead  Decontrol.  Order 
No.  636.  57  FR  13267  (April  16.  1992)  FERC  SUts. 
k  Regs.  1  30.939  (April  8.  1992). 


regulations  implementing  Section  7 
n^dless  or  outdated. 

Internal  Review:  The  Commission  has 
assured  itself,  by  means  of  its  internal 
review,  that  there  is  specific,  objective 
support  for  the  burden  estimates 
associated  with  the  information 
requirements.  The  Commission's  Office 
of  Pipeline  Regulation  (OPR)  will  use 
the  data  included  in  applications  to 
determine  whether  proposed  facilities 
are  in  the  public  interest  and  general 
industry  oversight.  This  determination 
involves,  among  other  things,  an 
examination  of  adequacy  of  design, 
costs,  reliability,  redundancy,  safety, 
and  environmental  acceptability  of  the 
proposed  facilities.  These  requirements 
conform  to  the  Commission's  plan  for 
eflicient  information  collection, 
communication,  and  management 
within  the  natural  gas  industry. 

For  information  on  the  requirements, 
submitting  comments  concerning  the 
collection  of  information  and  the 
associated  burden  estimates,  including 
suggestions  for  reducing  this  burden, 
please  send  your  comments  to  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street.  NE..  Washington.  DC 
20426  (Attention:  Michael  Miller,  Office 
of  the  Chief  Information  Officer.  Phone: 
(202)  208-1415.  fax:  (202)  273-0873.  e- 
mail:  michael.miller@ferc.fed.usl.  In 
addition,  comments  on  reducing  the 
burden  and/or  improving  the  collections 
of  information  should  also  be  submitted 
to  the  Office  of  Management  and 
Budget.  ORice  of  Information  and 
Regulatory  Afliairs.  Attention:  Desk 
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OfHcer  for  the  Federal  Energy 
Regulatory  Commission,  725  17th 
Street.  NW.  Washington.  D.C.  20503, 
phone  (202)395-3087.  fax:  (202)395- 
7285. 

ni.  Background  and  Proposal 

Since  the  enactment  of  the  Natural 
Gas  Policy  Act  of  1978  (NGPA)  •  and  the 
Natural  Gas  Wellhead  Decontrol  Act  of 
1989  (Decontrol  Act),*  the  natural  gas 
industry  has  undergone  significant 
changes.  Historically,  the  Commission 
regulated  natural  gas  producers  and 
wellhead  prices  and  interstate  pipelines 
served  as  gas  merchants.  Pipelines  now 
generally  only  provide  open-access 
transportation  services  and  the 
Commission  no  longer  regulates 
producers  and  wellhead  prices.  The 
Commission  implemented  these 
changes  through  its  rulemaking 
process  '°  and  through  issuing  policy 
statements.  ■  ■  Generally,  the  Notice  of 
Proposed  Rulemaking  (NOPR)  proposes 
to  amend  the  Commission's  regulations 
to  conform  them  to  its  existing  policies 
and  procedures.  Additionally,  in 
response  to  the  natural  gas  industries' 
request. '2  the  NOPR  proposes  to  modify 


•  IS  use.  3301-3432  (1978). 

'Public  Uw  No.  101-60.  103  Stat.  157  (1989). 

'"See  ReguUtion  of  Natural  Gas  Pipelines  After 
Partial  Wellhead  Decontrol.  Order  No.  436.  SO  FR 
42408  (November  S.  19asl  FERC  Stats,  and  Regs. 
1  30.665  (October  9.  1985)(Order  No.  436  instituted 
open-access,  non-discriminatory  transportation  to 
permit  downstream  gas  users  to  buy  gas  directly  in 
the  production  area  and  to  ship  that  gas  via 
interstate  pipelines):  Order  Implementing  the 
Natural  Gas  Wellhead  Decontrol  Act  of  1989.  Order 
No.  S23.  55  FR  17425  (April  25.  1990)  FERC  Stats. 
and  Regs  1  30.887  (April  18.  1990)  and  Removal  of 
Outdated  Regulations  Pertaining  to  the  Sales  of 
Natural  Gas  Production.  Order  No.  567.  59  FR 
40240  (August  8.  1994)  FERC  Stats,  and  Regs. 
1 30.999  (July  28.  1994)  (in  Order  Nos.  523  and  567. 
the  Commission  generally  amended  its  regulations 
to  delete  those  pertaining  to  its  jurisdiction  over  the 
sale  of  natural  gas  production);  and  Pipeline  Service 
Obligations  and  Revisions  to  Regulations  Governing 
Self-Implementing  Transportation;  and  Regulation 
of  Natural  Gas  Pipelines  After  Partial  Wellhead 
Decontrol.  Order  No.  636.  57  FR  13267  (April  16. 
1992)  FERC  Slats,  ft  Regs.  1  30.939  (April  8.  1992) 
(in  Order  No.  636.  the  Commission  adopted 
regulatory  changes  to  finally  complete  the  evolution 
to  competition  in  the  natural  gas  industry  by 
mandating  the  unbundling  of  interstate  natural  gas 
sales  service  from  transportation  service,  requiring 
that  those  services  be  sold  separately  to  natural  gas 
purchasers). 

"Pricing  Policy  For  New  and  Existing  Facilities 
Constructed  by  Interstate  Natural  Cas  Pipelines.  71 
FERC161.241  (1995) 

"As  a  result  of  the  changes  in  the  industry,  the 
Commission  convened  a  public  conference  on  May 
29  and  30.  1997  (May  conference),  to  conduct  a 
broad  inquiry  into  the  important  issues  facing  the 
natural  gas  industry  today.  Various  participants  at 
the  May  conference  raised  concerns  regarding  the 
Commission's  certiPicale  process  in  the  post-Order 
No.  636  era.  Generally,  the  participants  requested 
that  the  Commission  focus  on  expediting  the 
approval  process  for  construction  certificates  to 
enhance  the  pipeline's  ability  to  respond  more 


certain  aspects  of  the  Commission's 
current  regulations  to  help  expedite  the 
certificate  process.  We  note  that  this  is 
one  of  many  initiatives  the  Commission 
is  implementing  to  improve  upon  the 
current  regulatory  structure  for  natural 
gas  transportation  service. '^  Moreover, 
concurrent  with  the  issuance  of  this 
NOPR,  the  Commission  is  issuing 
another  NOPR,  in  Docket  No.  RM98-16- 
000,  which  proposes  that  pipelines  use 
a  collaborative  process  to  resolve 
significant  issues  prior  to  filing  an 
application  to  construct  facilities. 
Additionally,  the  Commission  is  issuing 
a  Notice  of  "Technical  Conference,  in 
Docket  No.  RM98-1 7-000,  to  address  its 
concerns  regarding  its  present 
landowner  notiHcation  policies  and  its 
present  environmental  classification  of 
residential  areas. 

The  NOPR  serves  5  basic  purposes:  (1) 
It  eliminates  certain  obsolete  regulations 
and  outdated  or  unnecessary  filing 
requirements  and  reports;  (2)  it  clariHes 
and  updates  certain  regulations  to 
conform  to  the  Commission's  present 
policies:  (3)  it  modifies  certain  existing 
regulations  to  help  expedite  the 
certificate  process;  (4)  it  replaces  certain 
outdated  environmental  filing 
procedures  with  the  more  commonly 
followed  industry  practice;  and  (5)  it 
makes  minor  modifications  to  the 
existing  electronic  filing  requirements. 

A.  Eliminating  Obsolete  Regulations  and 
Outdated  or  Unnecessary  Filing 
Requirements  and  Reports 

The  Commission  proposes  to  remove 
certain  regulations  tnat  are  outdated  and 
obsolete  including,  among  other  things, 
regulations  that  pertain  to  producer 
related  activities  made  obsolete  by  the 
Decontrol  Act  and  regulations  that 
pertain  to  a  pipeline's  merchant 
function.  Additionally,  the  Commission 
proposes  to  remove  various  regulations 
that  pertain  to  certain  activities  that 
were  performed  under  the  blanket 
certificate  issued  in  Subpart  F  of  Part 
157  that  are  now  performed  under  Part 
284  of  the  Commission's  regulations. 
For  example,  section  157.213  grants 
authorization  for  the  certificate  holder 
to  provide  contract  storage  service. 
Pipelines  now  provide  storage  service 
under  their  Part  284  blanket 
transportation  certificate.  Section 
157.217  grants  the  certificate  holder 


quickly  to  accommodate  new  and  changing  market 
conditions. 

"See  Public  Access  to  Information  and 
Electronic  Filing.  Docket  No.  PL98-1-000.  63  FR 
27.529  (May  19.  1998).  Regulations  of  Short-Term 
Natural  Gas  Transportation  Services.  Docllet  No. 
RM98-10-000.  63  FR  42.982  (Aug.  11.  1998)  and 
Regulation  of  Interstate  Natural  Gas  Transportation 
Service.  Docket  No.  RM98-1 2-000.  63  FR  42.973 
(Aug.  11.19M). 


automatic  authorization  to  permit  an 
existing  customer  to  change  from  one 
rate  schedule  to  another.  Rate  schedules 
are  now  offered  under  Part  284. 

The  Commission  also  proposes:  (1)  to 
remove  references  to  filing  fees 
eliminated  by  Order  No.  548;  '*  and  (2) 
to  change  outdated  references  to  the 
Office  of  Pipeline  and  Producer 
Regulation  to  Office  of  Pipeline 
Regulation  (OPR),  and  change  outdated 
references  to  the  Environmental 
Evaluation  Branch  to  the  Environmental 
Staff  of  OPR. 

The  Commission  proposes  to  remove 
certain  outdated  and/or  unnecessary 
filing  requirements  and  reports.  For 
example,  the  Commission  proposes  to 
remove  certain  information  in  the 
exhibits  filed  with  a  NGA  section  7 
certificate  application  including,  among 
other  things.  Exhibit  J  which  requires 
that  pipelines  provide  studies  regarding 
any  impacts  related  to  potential  direct 
industrial  customers  converting  from 
other  fuels  to  natural  gas,  and  &diibit  L 
which  requires  that  pipelines  file 
certain  financial  information  that  the 
Commission  no  longer  needs  with  a 
certificate  application. 

The  Commission  also  proposes  to 
remove  certain  blanket  certificate  filing 
requirements  including,  among  other 
things,  information  concerning  outdated 
budget-type  certificates  and  rate 
schedules  for  sales  for  resale  and  for 
storage  services.  The  Commission  also 
proposes  to  remove  the  prior  notice 
reporting  requirements  which  require 
that  pipelines  file  certain  gas  supply 
information  and  the  names  of  the 
independent  producers  or  other  sellers. 

B.  Clarifying  and  Updating  Regulations 
to  Conform  to  the  Commission 's  Present 
Policies 

The  Commission  proposes  to  clarify 
certain  aspects  of  the  regulations.  For 
example,  the  NOPR  clarifies  that 
auxiliary  facilities  installed  at  the  same 
time  and  related  to  newly  proposed 
jurisdictional  facilities  do  not  qualify  for 
exemption  under  section  2.55(a),  since 
the  exemption  is  limited  to  installations 
which  are  designed  specifically  to 
improve  the  operation  of  an  existing 
transmission  system.  The  Commission 
also  proposes  to  amend  section  157.10 
to  clarify  that  pipelines  do  not  have  to 
serve  voluminous  or  difficult  to 
reproduce  materials,  such  as  copies  of 
environmental  information,  upon  all 
parties  in  a  proceeding,  except  as 
specifically  requested.  This  procedure  is 
consistent  with  our  requirements  for 


"Elimination  of  Filing  Fees,  Order  No.  548.  58 
FR  2968  (Januarv  7.  1993)  FERC  Stats,  and  Regs.  1 
30.960  Oanuary  4.  1993). 
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pipelines  filing  rate  schedules  and 
tariffs  under  Part  154.  However,  we 
expect  pipelines  to  make  all  such 
information  readily  available  in  the 
project  area. 

The  Commission  proposes  to  replace 
the  term  "small-diameter  lateral"  with 
"small  diameter  supply  or  delivery 
lateral"  to  provide  a  more  objective 
description  of  facilities  the  Commission 
will  not  consider  to  be  mainline 
facilities.  The  Commission  also 
proposes  to  add  an  introductory 
sentence  in  section  157.206(d)  that 
explains  that  the  environmental 
conditions  contained  in  that  section 
apply  only  to  activities  under  the 
blanket  certificate  that  involve  ground 
disturbance  or  changes  to  operational 
air  and  noise  emissions. 

The  Commission  proposes,  among 
other  things,  to  amend  section  2.55(b) 
consistent  with  the  Commission's  order 
in  Arkia  Energy  Resources  Co.  [Arkla)  " 
by  requiring  that  replacement  facilities 
constructed  under  section  2.55  must  be 
constructed  in  the  existing  right-of-way. 
The  Commission  also  proposes  to 
amend  sections  157.20(b)  and  157.206(f) 
to  state  that  the  facilities  must  be 
completed  and  available  for  service 
within  one  year  instead  of  in  actual 
operation  within  one  year.  This  would 
address  concerns  that  events  outside  a 
pipeline's  control  could  prevent 
facilities  from  being  placed  in  operation 
within  the  specified  time  frame,  i.e..  a 
shipper  does  not  actually  flow  gas  on 
time. 

The  Commission  intends  to  revise 
section  157.202(b)(2)(i)  to  clarify  that  it 
includes  receipt  points  in  the  definition 
of  eligible  facilities  consistent  with  our 
regulations  under  Part  284  which 
recognize  that  a  pipeline  can  construct 
any  eligible  facility  under  its  Part  157 
blanket  certificate  to  provide  Part  284 
service  to  use  existing  capacity, 
including  receipt  points.  The 
Commission  also  proposes  to  add  a  new 
section  157.6(b)(8),  which  requires  that 
pipelines  file  the  necessary  information 
for  the  Commission  to  make  an  upfront 
determination  of  the  rate  treatment  of 
the  proposed  construction  project  in 
accordance  with  the  Commission's 
Pricing  Policy  Statement.'* 

C.  Modifying  Existing  Regulations  To 
Expedite  the  Certificate  Process 

As  stated,  the  industry  requested  that 
the  Commission  focus  on  expediting  the 
approval  process  for  construction 
project  certificates  to  enhance  the 


pipeline's  ability  to  respond  more 
quickly  to  accommodate  new  and 
changing  market  conditions.  The 
Commission  proposes  several  changes 
to  the  regulations  that  would  expedite 
its  procedures  or  construction  of  certain 
facilities  while  at  the  same  time  comply 
with  its  mandate  under  the  National 
Environmental  Policy  Act  of  1969 
(NEPA).'''  For  example,  the  Commission 
proposes  to  expand  the  scope  of  the 
blanket  certificate  under  Subpart  F  of 
Part  157  to  include  new  categories  of 
facilities  eligible  for  construction  under 
automatic  and  prior  notice 
authorization,  revise  the  prior  notice 
procedures,  and  expand  automatic  and 
prior  notice  abandonment 
opportunities.  These  proposed  changes 
are  designed  to  allow  pipelines  to 
construct,  operate,  rearrange,  replace 
and  abandon  more  facilities  than  are 
currently  covered  by  the  blanket 
certificate.  We  propose  to  amend  section 
157.202(b)(2)(i)  (Eligible  Facilities)  to 
include  mainline  and  lateral 
replacement  facilities  that  do  not 
currently  qualify  under  section  2.55(b) 
as  eligible  facilities.  These  replacements 
would  result  in  increased  line  capacity 
because  they  generally  would  involve 
an  incrementally  larger  replacement 
pipe  than  the  original. 

The  Commission  proposes  to  allow 
pipelines  to  construct  and  operate 
temporary  compression  facilities  under 
their  subpart  F  blanket  certificate  in 
new  section  157.209,  in  the  same 
manner  we  have  issued  separate  blanket 
temporary  compression  certificates  to 
Transwestem  Pipeline  Company  and 
Northwest  Pipeline  Corporation. '» 

The  Commission  proposes  to  amend 
section  157.211  to  include  both  the 
existing  sales  taps,  as  well  as  delivery' 
taps  currently  authorized  under  section 
157.212.  We  propose  to  remove  section 
157.212  as  obsolete.  Amended  section 
157.211  will  provide  for  both  automatic 
and  prior  notice  authority  under  the 
blanket  certificate.  Currently,  delivery 
taps  are  limited  to  the  prior  notice 
procedures  under  section  157.212. 

In  order  to  help  expedite  the 
processing  of  prior  notice  requests,  the 
Commission  proposes  to  amend  section 
157.205(e)  to  require  the  issuance  of  a 
notice  within  10  days  of  a  prior  notice 
application  being  filed.  Likewise,  we 
propose  to  amend  section  157.205(g)  to 
allow  the  Director  of  OPR  to  dismiss 
protests  that  do  not  raise  a  substantive 
issue  and  fail  to  provide  any  specific 
detailed  reason  or  rationale  for  the 


"67  FERC  1  61.173.  at  61.516  (1994). 

'•Pricing  Policy  For  New  and  Existing  Facilities 
Constructed  Bv  Interstate  Natural  Gas  Pipelines.  71 
FERC1  61.241  (1995). 
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(1996).  Northwestern  Pipeline  Corp..  67  FERC  1 
61.289(1994). 


objection,  so  as  not  to  impede 
processing  of  legitimate  filings. 

The  Commission  also  proposes  to 
amend  section  375.307(a)(1)  to  increase 
the  spending  limits  for  orders  delegated 
to  the  Director  of  OPR  to  match  the  prior 
notice  limits  set  forth  in  section 
157.208(d).  The  Commission  believes 
that  adjusting  the  spending  limit  in  this 
section  will  provide  more  flexibility  and 
a  faster  regulatory  track  to  pipelines  that 
want  to  construct  facilities  that  are  not 
"eligible"  for  prior  notice  treatment  but 
are  the  subject  of  applications  not 
formally  protested,  and  whose  costs 
exceed  the  current  $5,000,000  cost  limit 
in  this  section.  The  1998  prior  notice 
limits  are  $19.6  million  for  eligible 
facilities  and  $4.5  million  for  storage 
testing. 

D.  Replacing  Outdated  Environmental 
Filing  Procedures  With  Industry  Practice 

Under  section  380.3  of  the 
Commission's  current  regulations,  any 
application  filed  under  the  NGA  for  a 
project  that  requires  the  preparation  of 
an  environmental  assessment  or 
environmental  impact  statement  must 
contain  the  information  identified  in 
Appendix  A  to  Part  380.  However,  in 
1988  in  the  Northeast  U.S.  Pipeline 
Project  [Northeast]  order."  the 
Commission  established  additional 
guidelines  for  the  environmental  filings 
for  the  comjjeting  projects  in  that 
proceeding  to  facilitate  its  review  and 
analysis  of  those  projects.  The 
guidelines  included  environmental 
resource  reports  that  covered  specific 
environmental  resource  areas.  The 
Commission  explained  that  if  aH  the 
pipelines  followed  the  same  format 
when  filing  the  necessary  information  it 
would  expedite  the  Commission's 
review  and  processing  of  the 
environmental  reports. 

In  1989,  the  Commission's  staff 
compiled  a  report  entitled  "Natural  Gas 
Pipeline  Company  Certificate  Filing" 
(Certificate  Manual)  which  defined  how 
applications  should  be  filed 
electronically.  Appendix  G  to  that 
document  lists  12  resource  reports 
similar  to  the  ones  in  the  Northeast 
proceeding.  Each  resource  report 
described  specific  areas  and  topics  that 
a  pipeline  needs  to  address  to  meet  the 
environmental  filing  requirements.  The 
resource  reports  were  described  as  an 
alternative  method  to  meeting  the 
requirement  of  Appendix  A  to  Part  380 
of  the  Commission's  regulations.  Since 
that  time,  the  industry  has  generally 
followed  the  resource  report  guideline 
in  the  Certificate  Manual  instead  of  the 
guidelines  listed  in  Appendix  A  to  Part 
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380.  ApF>enclix  C  served  as  the  template 
for  the  industry  outreach  training 
sessions  we  have  been  conducting  since 
1995.  to  assist  the  industry  in  preparing 
Environmental  Reports.  Accordingly, 
the  NOPR  proposes  to  replace  the 
current  Appendix  A  with  the  resource 
reports,  slightly  modified,  from  the 
Certificate  Manual. 

We  note  that,  generally,  conducting 
the  environmental  review  is  the  most 
time  consuming  part  of  the  certificate 
process.  The  Commission  believes  this 
is  the  result  of  several  factors.  First,  too 
often  pipelines  are  filing  minimal 
information  with  the  intention  of  filing 
the  missing  information  at  some  later 
date.  Accepting  such  filings  raises 
unreasonable  expectations  on  the  part  of 
those  who  use  the  date  of  filing  as  a 
measure  of  how  much  time  it  takes  the 
Conunission  and  its  staff  to  review 
projects.  Further,  applicants  may  be 
unsure  of  what  is  needed  because  many 
of  the  Commission's  environmental 
regulations  dealing  with  pipeline 
projects  are  either  outdated,  found  in 
several  parts  of  the  CFR,  or.  in  the  case 
of  the  environmental  report,  as  stated, 
replaced  in  current  practice  by  a 
preferred  format  that  does  not  appear 
anywhere  in  the  regulations. 

An  incomplete  filing  necessitates  time 
consuming  staff  data  requests.  However, 
the  more  complete  the  environmental 
information  is  at  the  time  of  filing,  the 
more  expeditiously  the  Commission  can 
process  the  application. 

While  the  resource  reports  may  seem 
to  represent  a  large  amount  of  material, 
they  are  written  in  an  attempt  to  cover 
all  types  of  possible  applications.  They 
include  specifications  for  what  details 
are  needed  based  on  project  specifics. 
Indeed,  the  proposed  regulation  makes 
it  clear  that  some  projects  do  not  require 
some  individual  resource  reports  at  all. 
Finally,  each  resource  report  must  be 
only  as  detailed  as  required  by  the 
complexity  of  the  proposal  and  its 
potential  for  environmental  impact. 

To  further  improve  the  efficiency  of 
the  certificate  process,  we  are  proposing 
to  add  a  checklist  at  Appendix  A  to  this 
section  specifying  the  minimum  content 
of  an  acceptable  environmental  report. 
Failure  to  provide  at  least  the  checklist 
items  will  result  in  rejection  of  the 
application.  This  will  ensure  the  staff 
has  the  minimum  reasonable 
environmental  filing  to  begin  its  review. 

Further,  there  are  certain  important 
mitigation  measures  that  need  to  be 
addressed  for  every  construction  filing. 
If  each  filing  can  be  measured  against 
the  same  yardsticks,  review  can  be 
completed  faster.  Therefore,  in  addition 
to  replacing  Appendix  A.  as  discussed 
above,  the  NOPR  proposes  that 


pipelines  describe  how  their  project 
compares  to  two  staff  guidance 
documents,  the  "Upland  Erosion 
Control,  Revegetation,  and  Maintenance 
Plan"  and  "Wetland  and  Waterbody 
Construction  and  Mitigation 
Procedures,"  and  describe  in  detail 
what  measures  they  propose  to  provide 
equal  or  greater  protection  to  the 
environment. 

A  third  guidance  document, 
"Guidance  for  Reporting  on  Cultural 
Resources  Investigations."  is  referenced 
to  assist  applicants  in  preparation  of  the 
material  required  by  the  cultural 
resources  portion  of  section  380.12.  All 
of  these  guidance  documents  have  been 
the  subject  of  extensive  outreach 
training.  Since  1992.  the  staff  has 
conducted  training  sessions  in  an  effort 
to  assist  the  industry  in  understanding 
the  procedures  that  are  specified  in 
these  documents.  The  response  has  been 
very  positive. 

Finally,  we  propose  to  add  two  new 
regulations  in  sections  380.13  and 
380.14  that  instruct  applicants  on  how 
to  assist  the  Commission  in 
demonstrating  its  compliance  with  the 
Endangered  Species  Act  ^°  and  the 
National  Historic  Preservation  Act. 2' 
Both  of  these  sections  outline  the 
current  process  that  applicants  need  to 
follow  in  order  to  prepare  the 
information  the  Commission  needs  for 
these  acts.  These  processes  have  been 
part  of  the  training  sessions  mentioned 
above,  although  in  the  case  of  section 
380.13  there  is  currently  no  guideline 
for  the  endangered  species  process. 
Nevertheless,  we  are  simply  proposing 
that  the  Commission  codify  what  is 
current  practice  to  assist  applicants  in 
knowing  what  is  required  of  them, 
thereby  reducing  the  potential  for 
extensive  time-consuming  data  requests 
and  the  need  to  consult  with  other 
agencies  during  the  Commission's 
review  process.  Once  again,  the  more 
consultation  that  can  be  accomplished 
early  on  in  the  proceeding  the  faster  the 
environmental  review  can  be 
completed. 

A  few  of  the  proposed  changes  are  to 
provide  sp)ecific  guidance  where  none 
currently  exists,  thereby  making  it  easier 
to  prepare  complete  filings  and 
otherwise  comply  with  the  existing 
regulatory  requirements.  In  some  cases, 
the  proposed  regulation  will  result  in 
faster  preparation  of  complete 
environmental  filings,  which  should,  in 
turn,  facilitate  faster  review.  The 
Commission's  intent  is  to  provide  the 
easiest,  fastest  route  for  the 
consideration  of  proposed  pipeline 


»16U.S.C.  1531-1544. 
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projects.  Adherence  to  the  proposed 
regulations  will  minimize  extensive  and 
repeated  environmental  data  requests 
that  result  from  incomplete  applications 
and  contribute  to  delaying  the  process. 
We  note  that  the  proposed  changes  to 
the  environmental  regulations  discussed 
above  do  not  change  the  filing 
requirements  burden  on  the  pipeline. 
They  simply  codify  existing  standard 
practice  to  help  expedite  the 
environmental  review  process. 

E.  Modifying  Electronic  Filing 
Requirements 

The  Commission  currently  requires 
that  an  electronic  filing  consists  of  three 
parts,  Filel,  a  structured  ASCII  record. 
File2.  a  footnote  record  applicable  to 
material  filed  in  Filel.  and  File3,  an 
unstructured  ASCII  record.  To  reduce 
the  burden  of  the  current  filing 
requirements,  effective  upon  issuance  of 
this  NOPR,  the  Commission  will  only 
require  that  material  currently 
submitted  electronically  be  submitted  in 
File3,  the  unstructured  ASCII  format. 
Further,  the  header  and  trailer  records 
formerly  required  for  File3  can  also  be 
eliminated.  Any  further  changes  to  the 
Commission's  electronic  filing 
requirements  will  be  discussed  at  the 
electronic  filing  technical  conference  to 
be  held  in  Docket  No.  PL98-1-000  on 
October  22,  1998. 

IV.  Discussion       ^ 

A.  Part  2 — General  Policy  and 
Interpretations 

Part  2  contains  the  Commission's 
statements  of  general  policy  and 
interpretations  regarding  the  NGA. 
NEPA,  the  Economic  Stabilization  Act 
of  1970  and  Executive  Orders  11615  and 
11627.  the  NGPA  and  the  Public  Utility 
Regulatory  Policies  Act  of  1978. 

Section  2.1 — Initial  Notices;  Service; 
and  Information  Copies  of  Formal 
Documents 

Section  2.1  describes  the 
Commission's  policy  for  publishing 
notice  in  the  Federal  Rej^ter  upon  the 
institution  of  certain  proceedings  before 
the  Commission.  Section 
2.1(a)(l)(viii)(A)  through  (D)  provides 
that  notice  shall  be  published  in  the 
Federal  Register  of  certain  proceedings 
pertaining  to  independent  producers. 
This  section  will  be  removed,  since  the 
Commission  no  longer  regulates 
producer  functions. 

Section  2.55 — Definition  of  Terms  Used 
in  NGA  Section  7(c) 

Section  2.55  defines  facilities  that  are 
excluded  fit>m  the  requirements  of 
section  7(c)  of  the  NGA  and  ma^, 
therefore,  be  constructed  without 
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additional  certificate  authority.  Section 
2.55(a)  exempts  auxiliary  facilities  from 
NGA  section  7(c)  authority.  These 
facilities  include  valves,  drips,  yard  and 
station  piping,  cathodic  protection 
equipment,  gas  cleaning,  cooling,  and 
dehydration  equipment,  which  are 
merely  auxiliary  or  appurtenant  to  an 
existing  transmission  pipeline  system 
and  which  are  installed  only  for  the 
purpose  of  obtaining  more  efficient  or 
more  economical  operation  of 
authorized  transmission  facilities.  The 
Commission  clarifies  that  auxiliary 
facilities  installed  at  the  same  time  and 
related  to  newly  proposed  jurisdictional 
facilities  do  not  qualify  for  the 
exemption  under  section  2.55(a). 
Facilities  constructed  along  with  new 
transmission  facilities  do  not  qualify  as 
auxiliary  under  section  2.55(a)  since  the 
exemption  is  limited  to  installations 
which  are  designed  specifically  to 
improve  the  operation  of  an  existing 
transmission  system. 

llie  Commission  proposes  to  revise 
section  2.55(b)(l)(ii),  concerning  the 
replacement  of  existing  facilities,  to 
clarify  that  this  section  only  applies  to 
replacements  that  involve  construction 
within  the  certificated  right-of-way. 
This  is  consistent  with  the 
Commission's  finding  in  NorAm  Energy 
Corporation,^  that  eminent  domain 
authority  does  not  apply  to  replacement 
activities  which  are  not  within  the 
certificated  facility  footprint,  since 
eminent  domain  is  an  adjunct  to  the 
certificate  itself. 

Currently,  section  2.55(d)  exempts 
from  section  7(c)  of  the  NGA  taps  that 
a  pipeline  constructs  in  order  to  take 
deliveries  of  natural  gas  from 
independent  producers.  The 
Commission  proposes  to  remove  this 
section  as  duplicative  of  the  authority 
we  propose  to  be  available  under 
section  157.211,  which  will  cover  the 
construction  of  all  delivery  points. 

Section  2.69 — Guidelines  To  Be 
Followed  by  Natural  Gas  Pipeline 
Companies  in  the  Planning,  Location, 
Clearing  and  Maintenance  of  Rights-of- 
Way  and  the  Construction  of 
Aboveground  Facilities 

The  Commission  proposes  to  move 
the  current  section  2.69,  which  provides 
generic  facility  siting  guidelines  to  part 
380.  Section  2.69  was  promulgated  at 
the  same  time  as  the  Commission's 
initial  NEPA  regulations  in  1970.  Since 
the  current  NEPA  regulations  are  found 
at  part  380.  the  Commission  proposes 
that  it  would  be  more  appropriate  to 
move  the  section  2.69  material  so  that 
it  would  be  located  with  the  other  NEPA 


regulations.  The  Commission  proposes 
to  remove  section  2.69  and  replace  it 
with  a  new  section  380.15. 

Section  2.102 — ^Policy  Respecting 
Production-Related  Activities  Performed 
by  an  Interstate  Pipeline 

Section  2.102  sets  forth  the 
Commission's  policy  respecting 
production-related  activities  performed 
by  interstates  pipelines.  Production- 
related  activities  were  relevant  from  a 
regulatory  standpoint  when  the 
Commission  regulated  first  sales  of 
natural  gas  and  considered  whether  to 
add  such  costs  to  the  maximum  lawful 
price  for  a  particular  sale  of  gas. 
However,  the  Decontrol  Act  deregulated 
all  wellhead  price  controls  and 
provided  that  all  first  sales  of  natural 
gas  are  no  longer  subject  to  federal 
regulation.  In  response  to  the  Decontrol 
Act.  the  Commission  issued  Order  No. 
567.  which  removed  regulations 
pertaining  to  the  sales  of  natural  gas 
production.  Thus,  we  propose  to  remove 
this  section  as  outdated,' since  the 
Commission  no  longer  regulates 
wellhead  sales. 

Appendix  A — Guidance  for  Determining 
the  Acceptable  Construction  Area  for 
Replacements 

The  Commission  also  proposes  to  add 
new  Appendix  A  to  Part  2  which 
provides  the  guidance  for  determining 
the  acceptable  construction  area, 
including  temporary  work  space,  for 
replacement  pipeline  facilities  under 
section  2.55. 

B.  Part  153 — Application  for 
Authorization  to  Export  or  Import 
Natural  Gas 

Part  153  sets  forth  the  regulations  for 
siting.  constructi(Hi  and  operation  of 
facilities  for  the  import  and  export  of 
natural  gas  between  the  United  States 
and  a  foreign  country.  The  Commission 
recently  updated  this  part  in  Docket  No. 
RM97-1-000."  That  order  also 
provided  for  an  environmental  report  to 
accompany  all  applications  filed  under 
Part  153. 

Section  153.8 — Required  Exhibits 

The  Commission  believes  that  section 
153.8  should  comport  with  the 
proposed  changes  to  the  environmental 
report  requirement  proposed  in  part 
157.  Therefore,  the  Commission 
proposes  to  revise  section  153.8(a)(7)  to 
track  the  proposed  wording  of  Exhibit 
F-I  in.section  157.14(a)(6-a)  of  part  157. 
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Section  153.21 — Conformity  vtrith 
Requirements 

Section  153.21(b)  sets  forth  the 
criteria  for  the  rejection  of  filings  made 
under  this  subpart.  The  Commission 
proposes  to  revise  this  section  to 
authorize  the  Director  of  OPR  to  reject 
applications  that  do  not  conform  to  the 
requirements  of  this  part  within  10  days 
of  filing,  without  prejudice  to  the 
applicant's  refiling  a  complete 
application.  Currently,  the  Director 
must  notify  the  applicant  of  all 
deficiencies  and  provide  at  least  20  days 
for  the  applicant  to  amend  the 
application  and  submit  the  omitted 
information.  The  proposed  revision  is 
consistent  with  the  existing  authority 
the  Director  of  OPR  has  to  reject  tariff 
or  rate  schedule  filings  as  well  as  prior 
notice  filings  pursuant  to  the  authority 
delegated  to  the  Director  by  the 
Commission  in  sections  375.307  (b)(2) 
and  (e)(6).  respectively,  of  the 
Commission's  regulations. 

C.  Part  157— Applications  for  Certificate 
of  Public  Convenience  and  Necessity 
and  for  Orders  Permitting  and 
Approving  Abandonment  Under  Section 
7  of  the  Natural  Gas  Act 

The  Commission's  regulations  under 
Part  157  specify  the  eligibility 
requirements  for  both  individual, 
blanket  and  optional  certificates  under 
NGA  section  7(c),  as  well  as  detail  the 
contents  required  for  applications  to 
request  such  certificates.  In  addition. 
Part  157  specifies  the  requirements 
necessary  for  orders  permitting  and 
approving  abandonment  under  NGA 
section  7(b)  and  presently  provides  a 
blanket  certificate  for  pipeline  sales  of 
natural  gas. 

In  Order  No.  636,  interstate  pipelines 
were  issued  blanket  sales  certificates, 
covered  imder  section  284.284  of  the 
regulations,  which  obviates  the  need  for 
any  blanket  pipeline  sales  authorization^ 
under  part  157.  The  Commission 
proposes  to  amend  its  regulations  in 
Subpart  F  of  part  157  to  remove  blanket 
sales  authorization.  However,  pipelines 
that  have  not  yet  become  subject  to 
Order  No.  636  will  still  be  able  to  seek 
individual  NGA  section  7{c) 
authorization  to  perform  sales  service  in 
accordance  with  part  157. 

References  to  producer  sales  in  Part 
157  have  been  removed,  since  Subpart 
B  of  Part  157.  which  concerned  filings 
by  producers  and  jurisdictional 
gatherers  for  certificates  under  NGA 
section  7  was  removed  by  Order  No.  567 
in  response  to  the  Decontrol  Act. 
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Section  157.6 — Applications:  General 
Requirements 

This  section  sets  forth  the  general 
requirements  for  applications  to 
conetn^  and  operate  facilities,  provide 
service  or  abandon  facilities  filed  under 
NGA  section  7.  The  Commission 
proposes  to  amend  section  157.6(a)(1)  to 
remove  as  outdated  the  reference  to  the 
initial  date  the  Commission 
implemented  its  electronic  filing 
requirements.  The  Commission  also 
proposes  to  amend  section  157.6(a)(1)- 
(4)  to  simplify  the  requirements.  We 
also  propose  to  redesignate  existing 
section  157.6(a)(4)  as  new  section 
157.6(a)(5). 

In  addition,  it  is  not  clear  that  the 
regulations  currently  require  the  same 
exhibits  for  both  NGA  sections  7(b)  and 
7(c).  Therefore,  redesignated  section 
157.6(a)(5)  and  existing  section  157.18 
will  state  that  applications  under 
sections  7  (b)  and(c)  must  conform  to 
the  requirements  of  section  157.5 
through  section  157.14.  We  also  intend 
to  clarify  that  applications  Hied  under 
NGA  section  7(b)  must  also  conform  to 
the  additional  requirements  set  forth  in 
section  157.18. 

Section  157.6(b)  details  the 
information  required  to  be  included  in 
a  filing  made  under  this  subpart  as  well 
as  the  applicable  fees.  The  Commission 
proposes  to  amend  this  section  to 
remove  "filing  fee"  from  the  heading 
and  any  reference  to  filing  fees  in  the 
section.  Filing  fees  for  such  applications 
were  removed  by  Order  No.  548.^* 

The  Commission  also  proposes  to  add 
a  new  section  157.6(b)(8).  which  will 
require  pipelines  to  file  the  information 
necessary  to  make  an  upfront 
determination  on  the  rate  treatment  of 
new  construction  projects  in  accordance 
with  the  Commission's  Statement  of 
Policy  in  Docket  No.  PL94-4-000." 
This  proposed  addition  will  serve  to  put 
pipelines  on  notice  that  they  must 
provide  justification  for  their  pricing  of 
a  particular  construction  project  at  the 
time  an  application  is  filed. 

Section  157.8 — Acceptance  for  filing  or 
rejection  of  applications 

This  section  sets  forth  the  criteria  for 
acceptance  or  rejection  of  filings  made 
under  this  subpart.  The  Commission 
proposes  to  revise  this  section  to  refer 
to  the  "Office  of  Pipeline  and  Producer 
Regulation"  as  the  "Office  of  Pipeline 
Regulation."  The  Commission  is  also 
proposing  to  amend  this  section  to 


"Elimination  of  Certain  Filing  Fees.  Order  No. 
548.  58  FR  2968  (|an.  7.  I993|. 

''Pricing  Policy  For  New  And  Existing  Facilities 
constructed  By  Interstate  Natural  Gas  Pipelines.  71 
KERC16t,241  (1995).     - 


authorize  the  Director  of  OPR  to  reject 
applications  that  do  not  conform  to  the 
requirements  of  this  part  within  10  days 
of  niing.  without  prejudice  to  the 
applicant's  refiling  a  complete 
application.  Currently,  the  Director 
must  notify  the  applicant  of  all 
deficiencies  and  provide  at  least  20  days 
for  the  applicant  to  supplement  the 
application  and  submit  the  omitted 
information.  Revising  this  regulation  is 
consistent  with  the  existing  authority 
the  Director  of  OPR  has  to  reject  tariff 
or  rate  schedule  filines  as  well  as  prior 
notice  filings  under  the  Subpart  F 
blanket  construction  certificate  pursuant 
to  the  authority  delegated  to  the  Director 
by  the  Commission  in  sections 
375.307(b)(2)  and  (e)(6).  respectively,  of 
the  Commission's  regulations.  However, 
we  do  not  intend  to  reject  applications 
that  do  not  initially  contain  or  include 
complete  environmental  reports  because 
the  pipeline  has  not  been  allowed 
access  to  the  proposed  route  by  the 
affected  landowners  to  perform  the 
necessary  surveys.  The  Commission  also 
proposes  to  amend  section  385.2001(b) 
consistent  with  this  proposed  change. 

Section  157.9 — Notice  of  application 

This  section  details  the  notice 
requirements  for  applications.  In  order 
to  help  expedite  the  processing  time  for 
applications,  we  propose  to  issue  a 
notice  within  10  days  of  filing. 

Section  157.10 — Interventions  and 
Protests 

This  section  details  the  requirements 
for  intervening  in  Commission 
proceedings,  including  the  filing  of 
protests  and  requests  for  formal  hearing. 
The  Commission  has  determined  that 
allowing  interventions  in  response  to 
Draft  Environmental  Impact  Statements 
is  also  appropriate. 

In  addition,  we  propose  to  amend 
section  157.10  to  clarify  that  pipelines 
do  not  have  to  serve  voluminous  or 
difficult  to  reproduce  materials,  such  as 
copies  of  environmental  information, 
upon  all  parties  in  a  proceeding,  except 
as  specifically  requested.  This 
procedure  is  consistent  with  our 
requirements  for  pipelines  filing  rate 
schedules  and  tariffs  under  part  154. 
Therefore,  pipelines  must  serve  a  full 
copy  of  an  application  upon  any  party 
that  requests  such  service  vyithin  two 
business  days.  In  addition.  pipeline:> 
will  be  required  to  keep  any  voluminous 
or  difficult  to  reproduce  material,  such 
as  complete  sets  of  environmental 
information,  on  file  with  the 
Commission  and  make  such  information 
available  for  inspection  in  the  project 
area.  The  Commission  intends  for 
pipelines  to  make  such  information 


available  in  appropriate  project  areas, 
such  as  central  locations  along  a 
proposed  route.  Because  the  scope  of 
projects  vary,  we  will  not  set  forth 
specific  locations  for  the  placement  of 
such  information.  However,  we  expect 
pipelines  to  make  all  such  information 
readily  available  in  the  project  area. 

Section  157.14 — Exhibits 

This  section  sets  forth  the  exhibits 
that  are  required  to  be  attached  to  each 
application  filed  under  this  subpart.  The 
Commission  proposes  to  amend  section 
157.14(a)  to  remove  as  outdated  the 
reference  to  the  initial  date  the 
Commission  implemented  its  electronic 
filing  requirements. 

In  addition,  existing  section 
157.14(a)(6-a)-(6-c).  Exhibits  p-I 
through  F-III  should  be  removed  as 
outdated.  The  Commission  proposes  to 
replace  those  sections  with  a  revised 
section  157.14(a)(6-a)  Exhibit  F-I. 
which  will  be  created  from  the 
environmental  report  required  in  new 
sections  380.12  through  380.14.  These 
sections  will  replace  the  current 
Appendix  A  to  part  380.  This  change  is 
designed  to  expedite  preparation  and 
review  of  the  environmental  report 
since  it  will  give  better  guidance  than 
the  current  appendix  and  will 
standardize  the  format  of  the 
environment  report,  making  it  easier  for 
the  staff  to  find  specific  information.  As 
stated,  new  section  380.12  is  derived 
from  the  current  optional  format  for  the 
environmental  report  that  is  contained 
in  the  manual  for  electronic  filing  of 
applications.  Many  regulated  companies 
already  use  this  format.  For  a  more 
detailed  discussion  of  the  proposed 
changes,  see  the  section  of  this  NOPR  on 
part  380. 

Section  157. 14(a)(ll)  currently 
requires  pipelines  to  file  detailed 
information  pertaining  to  system-wide 
annual  and  peak  day  gas  requirements, 
various  historical  residential 
commercial  and  industrial  load 
requirements  and  related  future 
estimates,  historical  supply  curtailment 
information,  transportation  agreements, 
market  surveys  and  a  system  supply 
life-index.  The  Commission  recognizes 
that  some  of  these  requirements  are 
outdated.  The  Commission  is  reviewing 
its  policies  concerning  market  need  in 
the  pending  rulemaking  in  Docket  No. 
RM98-lt)-000.  Therefore,  the 
Commission  is  not  proposing  any 
changes  in  this  proceeding. 

Section  157. 14(a)(12)  currently 
requires  pipelines  to  provide  studies 
regarding  any  impacts  related  to 
potential  direct  industrial  customers 
converting  from  other  fuels  to  natural 
gas. 
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This  section  was  primarily  used  at 
times  when  pipelines  performed  a 
bundled  merchant  function  and  when 
priorities  for  natural  gas  use  were 
relevant.  Continuing  to  require  the 
detailed  information  in  this  exhibit  is  no 
longer  necessary,  since  the 
Commission's  emphasis  is  on 
unbundled,  open-access  transportation, 
not  bundled  sales.  End  use  priorities  are 
irrelevant  when  adequate  supply  is 
available  for  all  users.  Thus,  the 
Commission  proposes  to  remove  section 
157.14(a)(12). 

Section  157.14(a)(14)  requires  an 
applicant  to  provide  a  plan  for  financing 
the  proposed  facilities.  The  Commission 
believes  that  some  of  the  existing 
financial  information  is  no  longer 
needed.  The  Commission  proposes  to 
revise  section  157.14{a)(14)(i)-(iv)  to 
require,  among  other  things,  only  the 
information  the  Commission  needs  to 
make  a  financial  determination. 

The  Commission  also  proposes  to 
revise  section  157.14(a)(14)(vi)  to 
require  that  applicants  state  how  they 
will  determine  the  Allowance  for  Funds 
Used  During  Construction  when  the 
applicant  is  a  pre-operational  new  entity 
or  proposes  incremental  rates  for 
services  from  the  facilities  covered  by 
the  application.  The  Commission 
proposes  to  add  this  requirement 
because  the  AFUDC  rate  formula 
contained  in  our  accounting  regulations 
contemplates  roUed-in  embedded  cost 
ratemaking  for  entities  with  existing 
pipeline  operations.  ^^  Depending  on 
the  specific  facts  and  circumstances,  use 
of  the  AFUDC  rate  formula  may  not  be 
appropriate  for  newly  formed  entities  or 
where  rates  for  services  from  new 
facilities  are  to  be  determined  on  an 
incremental  basis.  The  Commission  also 
proposes  to  remove  paragraphs  (vii)- 
(xii)  of  section  154.14(a)(14). 

Section  157.16 — Exhibits  Relating  to 
Acquisitions 

This  section  details  the  exhibits,  in 
addition  to  those  required  in  section 
157.14,  that  must  be  filed  for 
applications  involving  the  acquisition  of 
facilities.  Specifically,  the  Commission 
proposes  to  revise  section  157.16(c)(1) 
to  require  the  pipeline  to  include  a  brief 
statement  explaining  the  basis  or 
methods  used  to  derive  the  related 
depreciation,  depletion  and 
amortization  reserves. 


» 18  CFR  part  201 .  Gas  Plant  Instruction  No. 
3(17). 


Section  157.17 — Applications  for 
Temporary  Certificates  in  Cases  of 
Emergency 

This  section  sets  forth  the  criteria  for 
seeking  temporary  certificate 
authorization  to  construct  facilities  or 
provide  service  in  an  emergency 
situation.  The  Commission  proposes  to 
amend  sections  157.17  (a)  and  (b)  to 
remove  as  outdated  the  reference  to  the 
date  the  Commission  initiated  its 
electronic  filing  requirements. 

Section  157.18 — Applications  to 
Abandon  Facilities  or  Services;  Exhibits 

This  section  details  the  requirements 
necessary  for  seeking  abandonment 
authorization  for  facilities  or  service.  In 
line  with  the  discussion  of  the  proposed 
clarification  of  section  157.6.  the 
Conunission  proposes  to  add  an  explicit 
statement  that  makes  it  clear  that  an 
environmental  report  is  required  for 
certain  kinds  of  abandonments  as 
specified  in  section  380.3(c)(2). 

The  Commission  also  proposes  to 
amend  section  157.18(f)  (2)  and  (3)  to 
provide  information  related  to  property 
abandoned  by  sale,  including  a  brief 
statement  explaining  the  basis  or 
methods  used  to  derive  the  accumulated 
depreciation  related  to  the  property  to 
be  disposed  of,  as  well  as  the  tax  basis 
of  such  property. 

Section  157.20 — General  Conditions 
Applicable  to  Certificates 

This  section  details  terms  and 
conditions  that  the  Commission  attaches 
to  the  issuance  of  each  certificate.  The 
Commission  proposes  to  revise  section 
157.20(b)  to  allow  for  facilities  to  be 
completed  "and  made  available  for 
service"  instead  of  "in  actual  operation" 
within  the  period  of  time  specified  in  a 
particular  order.  This  proposed  change 
is  meant  to  address  concerns  that  events 
outside  a  pipeline's  control  could 
prevent  facilities  fiY)m  being  placed  in 
operation  within  the  specified  time 
fi^me.  e.g..  a  shipper  does  not  actually 
flow  gas  on  time.  Since  this  change  will 
still  require  a  pipeline  to  construct 
facilities  and  have  them  completed  and 
"available"  within  the  time  frame 
specified  in  the  certificate  order,  the 
current  intent  of  the  regulations  will  not 
be  frustrated.  In  order  to  ensure  that' 
pipelines  have  a  legitimate  reason  for 
not  commencing  service  on  time,  the 
Commission  proposes  to  require  the 
pipeline  to  provide  notification  of  the 
reason  service  cannot  commence,  for 
example,  that  the  end-user/shipper  is 
unable  to  meet  the  imposed  timetable. 
We  also  propose  that  section  157.20(c) 
and  (d)  be  amended  to  remove  as 
outdated  the  references  to  the  date  the 


Commission  initially  implemented  its 
electronic  filing  requirements.  In 
addition,  section  157.20(f)  should  be 
removed  as  obsolete  since  it  refers  to 
fees  prescribed  in  section  159.2.  which 
was  removed  from  the  regulations  by 
Order  No.  542  ^'.  As  a  result,  section 
157.20(g)  will  be  redesignated  section 
157.20(f). 

Section  157.21 — Abandonment  of 
Purchases 

This  section  concerns  the 
abandonment  of  purchases  of  natural 
gas  by  producers,  as  well  as  purchases 
under  expired  contracts  between 
pipelines.  The  Decontrol  Act 
deregulated  all  first  sales  of  natural  gas 
as  of  January  1. 1993.  Additionally. 
Order  No.  636  removed  the  section's 
applicability  to  pipeline  sales,  since  Part 
284  was  amended  to  issue  pipelines  a 
blanket  certificate  for  unbundled  sales,  - 
along  with  pregranted  abandonment. 
Abandonment  of  producer  and  pipeline 
purchases  no  longer  require  separate 
coverage  under  Part  157.  Therefore,  the 
Commission  proposes  to  remove  section 
157.21  as  obsolete. 

Section  157.102— Contents  of 
Application  and  Other  Pleadings 

This  section  sets  forth  the  contents 
required  for  applications,  amendments, 
exhibits  and  other  submissions  made 
under  this  subpart.  The  Commission 
proposes  to  amend  section  157.102(a)(1) 
to  remove  the  last  sentence,  which 
refers  to  filing  fees  for  applications  filed 
under  this  subpart.  Filing  fees  for  such 
applications  were  removed  bv  Order  No. 
548. 

In  addition,  the  Commission  also 
proposes  to  amend  the  reference  at 
section  157.102(b)(l)(v)  to  the  currently 
required  environmental  report  to 
comport  with  the  revised  wording  at 
section  157.14(a)(6-a). 

Section  157.103— Terms  and 
Conditions:  Other  Requirements 

The  section  details  the  terms  and 
conditions  applicable  to  filings  made 
under  this  subpart.  The  Commission 
proposes  to  amend  section  157.l03(j)  to 
remove  the  words  "and  Producer"  from 
the  reference  to  the  "Office  of  Pipeline 
and  Producer  Regulation." 


'''Deletion  of  Certain  Outdated  or  Nonessential 
Regulations  Pertaining  to  the  Commission's 
Jurisdiction  over  Natural  Gas.  Order  No.  542.  57  FR 
21891  (May  26.  1992).  FERC  Stats,  and  Regs. 
1  30.945  (May  1.  1992). 
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Subpart  F — Interstate  Pipeline  Blanket 
Certificates  and  Authorization  Under 
Section  7  of  the  Natural  Gas  Act  for 
Certain  Transactions  and  Abandonment 

Subpart  F  implements  Order  No. 
234  2*  and  allows  interstate  pipelines  to 
obtain  blanket  certificate  authorization 
to  conduct  certain  NGA  section  7 
transactions,  including  making  sales  for 
resale  in  interstate  commerce.  However, 
as  part  of  the  unbundling  mandated  by 
Order  No.  636.  interstate  pipelines  were 
issued  blanket,  unbundled  sales 
certificates  in  accordance  with  Section 
284.284.  The  Commission  proposes  to 
remove  all  references  to  blanket 
pipeline  sales  in  subpart  F  of  Part  157 
as  outdated. 

This  proposed  action  will  not  take 
away  any  blanket  authority  previously 
issued  to  interstate  pipelines  who  have 
not  restructured.  Rather,  it  will  conform 
the  existing  regulations  to  the  current 
regulatory  climate  by  requiring  pipeline 
sales  to  be  performed  under  Part  284. 

Nevertheless,  interstate  pipelines  that 
do  not  have  Subpart  F  blanket 
certificates  and  are  not  currently 
covered  under  Order  No.  636  can  still 
seek  individual  NGA  section  7(c) 
certificate  authorization  under  Subpart 
A  of  Part  157  to  make  interstate  sales  of 
natural  gas. 

In  addition,  the  Commission  proposes 
to  revise  various  other  sections  in 
Subpart  F  in  order  to  bring  the  existing 
regulations  up  to  date  to  match  current 
policies.  These  proposed  changes  will 
include  removing  obsolete  language, 
eliminating  ambiguities,  and 
consolidating  regulations. 

Section  157.201— Applicability 

This  section  details  the  scope  of  the 
authority  of  this  subpart.  The 
Conunission  proposes  to  amend  section 
157.201(a)  to  remove  reference  to  "sales 
arrangements"  in  the  scope  of  the 
blanket  certificate  as  obsolete. 

Section  157.202— Deftnitions 

Section  157.202  defines  the  terms 
applicable  to  blanket  certificate 
transactions  under  subpart  F.  In 
addition  to  making  housekeeping-type 
changes,  the  Commission  proposes  to 
expand  the  definition  of  "eligible 
facility"  contained  in  section 
157.202(b)(2)(i).  Currently,  there  are 
various  types  of  facilities,  most  notably 
mainline  and  compression  facilities, 
that  are  not  eligible  for  automatic  or 
prior  notice  treatment  under  the  Subpart 
F  blanket  certificate.  As  previously 


described,  the  Commission  proposes  to 
allow  pipelines  to  construct,  operate, 
rearrange,  replace  and  abandon  more 
facilities  than  are  currently  covered 
under  the  blanket  certificate,  as  more 
fully  described  below. 

In  order  to  allow  more  flexibility 
under  the  blanket  certificate,  the 
Commission  proposes  to  allow  pipelines 
to  construct,  as  eligible  facilities, 
mainline  and  lateral  replacements  that 
do  not  currently  qualify  under  section 
2.55(b)  because  they  will  have  an 
impact  on  the  capacity  of  the  mainline 
facilities.  This  proposal  is  meant  to 
address  the  problem  being  faced  by 
pipelines  trying  to  replace,  for  example, 
a  deteriorated  or  obsolete  40-year  old 
17-inch  or  22-inch  pipeline  with  like- 
sized  pipe,  or  a  section  of  deteriorated 
or  obsolete  18-inch  pipe  located 
between  existing  20-inch  sections  of 
pipe  for  continuity  and/or  pigging 
purposes.  To  the  extent  that  odd-sized 
replacement  pipe  is  not  available,  or 
continuity  in  line  size  is  operationally 
necessary,  a  pipeline  should  be  able  to 
go  up  to  the  next  available  standard  size 
in  order  to  complete  the  replacement. 
Such  replacements  must  be  done  for 
sound  engineering  reasons  and  not  for 
the  purpose  of  creating  additional 
mainline  capacity.  These  replacement 
facilities  will  still  be  subject  to  the 
spending  limits  in  section  157.208  and 
the  environmental  requirements  of 
section  157.206(d).  In  light  of  this 
change,  we  seek  comment  on  the  impact 
of  this  proposal  as  well  as  on  whether 
or  not  to  further  expand  the  scope  of  the 
Subpart  F  blanket  certificate. 

The  Commission  proposes  to  revise 
section  157.202(b)  to  add  a  new  category 
under  the  blanket  certificate  titled 
"Temporary  Compression."  ^  This  is 
intended  to  allow  pipelines  to  install 
temporary  compression  facilities  to 
maintain  certificated  volumes  during 
maintenance  or  repair  of  permanent 
compression  facilities.  This  proposal  is 
consistent  with  our  issuance  of  blanket 
certificates  for  temporary 
compression. 'o  and  is  intended  to 
extend  such  authorization  to  all  Subpart 
F  blanket  certificate  holders.  The 
Commission  proposes  to  implement  this 
change  by  creating  new  section  157.209 
Temporary  compression  facilities. 

The  Commission  also  proposes  to 
revise  section  157.202(b)(2)(i)  in  order 
to  reconcile  an  ambiguity  between  the 


"Inierttate  Pipeline  Certificates  for  Routine 
Trvis«ctiont,  Order  No.  234.  47  FR  24254  (June  4. 
1962).  FERC  Stats,  and  Regs.  1  30.366  (May  26. 
1962). 


xWe  propose  lo  replace  S  lS7.202(b)(4)  "Gas 
supply  facility"  with  "Temporary  compression"  as 
further  discussed  herein.  Removal  of  the  definition 
will  not  change  the  status  of  a  gas  supply  facility 
as  an  eligible  facility. 

*oSee  Northwest  Pipeline  Corporation.  67  FERC 
1  61.289  (1994)  and  Transwestem  Pipeline 
Company.  76  FERC  1  61.211  (1996). 


Subpart  F  blanket  construction 
authority  and  the  regulations 
implementing  the  Part  284  blanket 
transportation  certificates.  We  propose 
to  specifically  include  receipt  points  as 
eligible  facilities.  In  describing  part  284 
flexible  receipt  point  authority,  section 
284.221(g)(3)  includes,  as  receipt  points 
to  which  natural  gas  volumes  may  be 
reassigned,  eligible  facilities  under 
section  157.208  that  are  authorized  to  be 
constructed  under  the  Subpart  F  blanket 
certificate.  However,  receipt  points  are 
not  specifically  included  in  the  section 
157.202  definition  of  eligible  facilities. 
Therefore,  the  Commission  proposes  to 
revise  section  157.202(b)(2)(i)  to  clarify 
that  it  includes  receipt  points  ("any 
facility,  including  receipt  points, 
needed  by  the  certificate  holder  to 
receive  gas  into  its  system")  as  facilities 
eligible  for  construction  under  Subpart 
F.  This  clarification  is  consistent  with 
an  order  issued  in  Texas  Eastern 
Transmission  Corporation,^*  where  the 
Commission  recognized  that  Texas 
Eastern  could  rely  on  its  part  157 
blanket  construction  certificate  to 
construct  receipt  point  facilities  and 
other  eligible  facilities  to  provide 
transportation  servica  for  its  open- 
access  shippers. 

We  also  propose  to  clarify  that  the 
reference  in  section  157.202(b)(2)(i)  to 
"interconnecting  points  between 
transporters"  is  intended  ta  include 
only  interconnecting  facilities  such  as 
the  tap,  metering.  M&R  facilities  and  — ; 
minor  related  piping  as  eligible 
facilities. 

Section  lS7.202(b)(2)(ii)  sets  forth  the 
facilities  that  are  not  included  as  an 
"eligible  facility."  These  include 
mainlines  or  extensions  of  mainlines, 
compressors  and  looping  that  alter 
mainline  capacity,  storage  facilities,  and 
sales  taps.  Consistent  with  the  proposed 
inclusion  of  the  replacement  facilities 
described  above  as  eligible  facilities,  the 
Commission  proposes  to  revise  this 
section  to  recognize  that  these 
replacements  are  no  longer  excluded. 

The  Commission  also  proposes  to 
amend  section  lS7.202(b)(2)(ii)(E)  to 
remove  the  words  "Sales  Tap"  and  add, 
in  their  place,  the  words  "Delivery 
points  under  section  157.211."  In 
section  157.202(b)(10).  we  propose  to 
remove  the  words  "Sales  tap(s)"  and 
add  in  their  place,  the  words  "Delivery 
points."  This  is  intended  to  reflect  the 
post-restructuring  unbundling  of  sales 
service.  Sales  tap  is  defined  as  a  facility 
necessary  to  deliver  gas  to  a  distribution 
or  end-use  customer.  The  sales  tap 
regulations  were  promulgated  at  a  time 
when  pipelines  generally  made  sales  for 


•62  FERC  1  61.196,  at  62.390  (1993). 
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resale  from  their  own  system  supplies, 
rather  than  transport  shipper/user- 
owned  gas.  Delivery  points,  at  the  time, 
were  used  for  direct  sales.  However, 
pipeline  sales  now  occur  at  the 
unbundling  point,  which  is  located 
upstream  of  the  general  market  area  and 
no  longer  at  the  city-gate.  Thus, 
facilities  constructed  to  deliver  gas  to 
shipper/end-users  would  now  be 
considered  delivery  facilities  and  not 
sates  taps.  Delivery  facilities  include 
only  the  tap,  M&R  facilities  and  minor 
relatedpipin^. 

The  Commission  proposes  to 
implement  the  change  to  section 
157.202(b)(2)(ii)(E)  and  section 
157.202(b)(10)  by  removing  existing 
section  157.212 — Changes  in  delivery 
points — and  revising  section  157.211 — 
Sales  taps — to  become  new  section 
157.211 — Delivery  points.  This  new 
section  will  provide  for  automatic  and 
prior  notice  authorization  to  construct, 
replace,  modify  or  operate  any  delivery 
point.  The  term  modified  would  cover 
the  conversion  of  receipt  points  to 
delivery  points  and  vice  versa.  As 
proposed,  pipelines  will  be  able  to 
construct  facilities  to  attach  new 
customers  without  going  through  the 
existing  prior  notice  procedure,  to  the 
extent  that  the  new  delivery  point  does 
not  involve  bypass.  The  Commission 
proposes  to  retain  the  prior  notice 
requirement  in  instances  associated 
with  bypass.  In  addition,  taps  currently 
constructed  under  section  2.55(d). 
which  we  propose  to  remove,  will  be 
covered  by  the  automatfc  authority  of 
section  157.211.  Thus,  pipelines 
holding  blanket  construction  certificates 
will  be  able  to  automatically  construct 
taps  in  order  to  either  deliver  gas  to  or 
take  gas  fix)m  independent  producers. 

The  Commission  proposes  to  revise 
section  157.202(b)(2){ii)(D),  which 
excludes  various  storage  facilities  from 
the  definition  of  "Eligible  facility."  We 
propose  to  combine  sections 
157.202(b)(2)(ii)(D)  and  (G)  and  extend 
the  blanket  authority  for  tests  or  other 
minor  storage  operations  which  do  not 
increase  certificated,  including 
grandfathered,  storage  capacity, 
provided  the  operation  is  otherwise  able 
to  meet  the  terms  of  section  157.208. 

Existing  section  157.202(b)(4)  defines 
a  "Gas  supply  facility".  We  propose  to 
remove  the  definition  to  reflect  that  gas 
attached  is  no  longer  exclusively 
destined  for  the  merchant  function  of  an 
interstate  pipeline  company.  The  phrase 
is  commonly  accepted  and  its  removal 
should  not  cause  any  confusion.  We 
propose  to  rename  Section  157.202(b)(4) 
"Temporary  compression",  which,  as 
described  above,  means  compressors 
installed  for  the  limited  purpose  of 


maintenance  or  repair  of  existing 
permanent  compressor  unit(s). 

The  Commission  proposes  to  revise 
section  157.202(b)(5)  to  provide  a  more 
objective  description  of  main  line 
facilities.  We  propose  to  remove  the 
phrase  "small  diameter  lateral"  and 
add,  in  their  place,  the  words  "small 
diameter  supply  or  delivery  lateral"  to 
further  clarify  what  facilities  are  not 
considered  main  line  facilities. 

In  order  to  clear  up  another 
ambiguity,  we  propose  to  revise  section 
157.202(b)(7),  which  defines  the  word 
"Project",  to  remove  the  phrase 
"without  any  further  construction  of 
facilities."  This  phrase  seems  to 
preclude  facilities  that  are  jointly 
constructed.  Since  section  157.202(b)(8). 
which  defines  "Project  cost",  states,  in 
part,  "•  *  "In  the  case  of  a  project 
constructed  jointly  *  *  *,"  this 
proposed  change  will  recognize  that 
jointly  constructed  facilities  are 
contemplated  under  the  Subpart  F 
blanket  certificate.  However,  the  same 
total  project  cost  limits  apply  to 
individual  or  jointly  constructed 
facilities. 

The  Commission  proposes  to  remove 
section  157.202(b)(12)  "Storage  service" 
since  storage  is  now  provided  under 
Subpart  G  of  Part  284  as  part  of  a 
pipeline's  transportation  blanket 
certificate.  Consistent  with  this 
proposal,  we  intend  to  also  remove 
section  157.213,  as  detailed  below, 
which  provides  pipelines  with  blanket 
authority  under  Subpart  F  of  Part  157  to 
provide  storage  services. 

The  Commission  proposes  to  remove 
sections  157.202(b)(13)  and  (b)(14) 
dealing  with  high  priority  end-use. 
because  they  relate  to  sales  curtailment 
situations.  These  references  are  no 
longer  relevant  under  the  Subpart  F 
blanket  certificate.  All  existing  sales 
service  occurs  under  individual  NGA 
section  7  authorization  or  under  Subpart 
J  of  Part  284. 

The  Commission  also  proposes 
certain  other  changes  to  the  definitions 
contained  in  section  157.202.  Those 
proposed  changes  are  described  in 
detail  below,  in  the  discussion  of 
various  other  sections  in  Subpart  F. 

Section  157.203— Blanket  Certification 

This  section  provides  for  blanket 
certificate  coverage  for  the  activities 
authorized  by  this  subpart.  We  propose 
to  amend  this  section  to  make 
conforming  changes  based  on  the 
proposals  herein.  The  Commission 
proposes  to  remove  references  made  in 
various  parts  of  this  section  to  sections 
157,210  and  157.213,  which  provide  for 
blanket  sales  and  contract  storage 
service.  Both  of  these  services  are  now 


covered  by  the  blanket  transp>ortation 
and  sales  certificates  issued  under  Part 
284.  We  also  propose  to  remove 
reference  throughout  this  section  to 
section  157.212,  since  it  will  be 
removed  and  replaced  with  section 
157.211.  The  Commission  proposes  to 
add  a  reference  in  section  157.203(b)  to 
recognize  that  the  blanket  certificate  is 
proposed  to  cover  temporary 
compression  facilities  in  new  section 
157.2p9(a).  The  Commission  further 
proposes  to  amend  section  157.203(b)  to 
remove  reference  to  section  157.217, 
which  allows  pipelines  to  permit 
customers  to  change  rate  schedules. 
Rate  schedules  are  offered  under  Part 
284  and  may  no  longer  need  to  be 
referenced  in  Subpart  F.  However,  we 
recognize  that  there  could  be  existing 
customers  with  NGA  section  7(c) 
individually  certificated  services  that 
may.  in  the  future,  seek  to  use  the 
existing  authority  in  section  157.217. 
Therefore,  we  seek  comment  on  our 
proposal  to  remove  this  section.  In 
addition,  we  propose  to  amend  section 
157.203(c)  to  remove  the  references  to 
section  157.210.^2  section  157.212  and 
section  157.213(b). 

Section  157.204 — Application 
Procedures 

This  section  details  the  procedures  for 
interstate  pipelines  to  apply  for  the 
blanket  certificate  authority  available 
under  this  subpart.  The  Commission 
proposes  to  remove:  (1)  Section 
157.204(d)(2).  which  refers  to  outdated 
budget-type  certificates:  (2)  section 
157.202(d)(4)  which  requires  filing  a  list 
of  rate  schedules  under  which  sales  or 
storage  service  is  provided:  and  (3) 
section  157.204(d)(5).  which  requires 
filing  a  list  of  storage  field  tests 
commenced  under  budget-type 
certificates.  These  sections  are  obsolete. 
The  budget-type  certificates  have  been 
completely  replaced  by  the  Subpart  F 
blanket  certificates  and  need  not  be 
referenced  any  longer.  As  a  result, 
section  157.204(d)(3)  will  be 
redesignated  section  157.204(d)(2). 
Pipeline  sales  and  storage  service  are 
•provided  under  case-specific  NGA 
section  7(c)  certificates  or  under  Part 
284  and  will  no  longer  be  covered  under 
Subpart  F.  We  also  propose  to  remove 
section  157.204(e),  which  refers  to  filing 
fees  for  applications  for  blanket 
certificates  filed  under  this  subpart. 
Filing  fees  for  such  applications  were 
removed  by  Order  No.  548. 


»  We  note  that  the  18  CFR  Chapter  I  ragublioiic 
contains  a  typographical  error  in  $  157.203(c) 
misidentifving  the  reference  to  S  157.210  as 
S  157.211  and  §  IS7.211(aX2)  as  S  157.2n(b). 
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Section  157.205 — Notice  Procedures 

Section  157.205  sets  forth  the  notice 
procedure  requirements  applicable  to 
activities  under  this  subpart  that  do  not 
qualify  for  automatic  authorization. 
Section  157.205(a)  provides  that  no 
blanket  certificate  activity  shall  be 
undertaken  unless  the  notice  procedures 
have  been  fulHUed  and  there  are  no 
active  protests.  The  Commission 
proposes  to  amend  section  157.205(a)  to 
remove:  (1)  The  reference  to  blanket 
sales  and  storage  in  sections  157.210 
and  157.213(b)  respectively,  since  those 
services  are  now  covered  under  Part 
284;  (2)  the  reference  to  section  157.212. 
since,  as  described  above,  section 
157.212  will  also  be  removed;  and  (3) 
the  reference  to  section  284.223(b)  and 
the  language  "or  by  Part  284".  because 
blanket  transportation  services  under 
Part  284  were  removed  from  the  scope 
of  the  prior  notice  and  protest 
procedures  by  Order  No.  537." 

Section  157.205(b)  details  the 
contents  required  for  applications  filed 
under  the  prior  notice  procedures.  This 
section  currently  requires  pipelines  to 
file  an  original  and  fifteen  copies  of  all 
prior  notice  applications.  The 
Commission  proposes  to  reduce  the 
number  of  copies  of  applications  that 
must  be  Tiled  from  fifteen  to  seven, 
which  corresponds  to  the  number  of 
copies  that  are  Tiled  for  applications 
under  Subpart  A  of  this  chapter.  We 
have  determined  that  fifteen  copies  are 
not  necessary  for  the  Commission  to 
process  prior  notice  applications  in  a 
timely  manner.  Therefore,  section 
157.205(b)  should  be  amended  to 
remove  the  word  "fifteen"  and  add.  in 
its  place  "seven."  In  addition,  section 
157.205(b)  should  be  amended  to 
remove  an  obsolete  reference  to  filing 
fees  and  outdated  references  to  "October 
31. 1989."  In  the  same  manner,  section 
157.205(c)  should  be  removed  in  its 
entirety  since  it  prescribes  fees  that  have 
been  removed  by  Order  No.  548.  As  a 
result,  paragraphs  (d)  through  (i)  should 
be  redesignated  (c)  through  (h). 

Redesignated  sections  157.205(c)  and 
(f)  should  also  be  amended  to  remove 
the  words  "and  Producer"  from  the 
reference  to  the  "Office  of  Pipeline  and 
Producer  Regulation." 


"Revisions  to  Regulations  Governing 
Transportation  Under  Section  311  of  the  Natural 
Gas  Policy  Act  of  1978  and  Blanket  Transportation 
Certificates.  Order  No.  537.  S6  FR  S023S  (Oct.  4. 
1991).  FERC  Stats,  k  Regs.  1  30.927  (Sept.  20.  1991). 
Order  No.  436  provided  blanket  transportation 
under  $  284.223(b).  subject  to  the  prior  notice 
requirement  under  Subpart  F.  In  Order  No.  537.  we 
removed  this  requirement  to  eliminate  the  incentive 
ibr  pipelines  to  rely  on  NGPA  section  311 
transportation  authority  rather  than  their  Part  284 
blanket  transportation  certificates. 


The  Commission  further  proposes  to 
amend  redesignated  section  157.205(c) 
to  add  that  deficient  applications  will  be 
rejected  within  10  days  of  filing, 
without  prejudice  to  the  pipeline's 
refiling  a  complete  application. 

In  order  to  reduce  the  time  it  takes  to 
process  a  prior  notice  filing,  the 
Commission  proposes  to  amend 
redesignated  section  157.205(d)  to  add 
that  a  notice  be  issued  within  10  days 
of  the  date  of  filing,  and  to  remove  the 
current  vague  requirement  "as  soon  as 
it  is  practicable." 

We  are  concerned  that  the  existing 
regulation  in  redesignated  section 
157.205(e)(2)  does  not  require  parties  to 
set  forth  specific  and  substantial  reasons 
for  protesting  a  prior  notice  filing. 
Therefore,  we  propose  to  amend  section 
157.205(e)(2)  to  add  that  protestors 
specifically  set  out  the  reasons  and 
rationale  for  their  protest. 

The  Commission  proposes  to  allow 
the  Director  of  OPR  to  make  a 
determination  whether  protests  raise  a 
substantive  issue  and  provide  any 
specific  detailed  reason  or  rationale  for 
the  objection,  and  if  not,  to  dismiss 
them.  We  propose  that  redesignated 
sections  157.205(f).  (g),  and  (h)  include 
language  authorizing  the  Director  of 
OPR  to  dismiss  such  protests. 

Concurrently,  we  are  proposing  to 
amend  the  delegation  of  authority 
regulations  by  adding  new  section 
375.307(a)(13),  which  will  be 
redesignated  section  375.307(a)(ll),  to 
allow  the  Director  of  OPR  to  dismiss 
such  protests. 

Section  157.206 — Standard  Conditions 

This  section  imposes  certain 
conditions  upon  any  activity  a  pipeline 
undertakes  under  its  blanket  certificate. 
We  propose  to  remove  section 
157.206(b) — Production-related  costs — 
because  the  Decontrol  Act  deregulated 
all  wellhead  price  controls  and  Order 
No.  567  removed  regulations  pertaining 
to  the  sales  of  natural  gas  production. 
Since  the  Commission  no  longer 
regulates  the  sales  price  of  natural  gas. 
add-ons  to  maximum  lawful  prices  for 
such  sales  are  no  longer  relevant. 

Section  157.206(c)  states  that  the 
proper  apportionment  of  costs  related  to 
transportation  of  liquids  and 
liquefiables  and  natural  gas  will  be 
determined  in  a  rate  proceeding.  The 
revenue  received  from  the 
transportation  of  liquids  and 
liquefiables  is  currently  reported  in 
section  154.312(j)(2)(v)(C)  (Schedule  G- 
5.  Other  Revenues),  and  must  be 
included  when  a  pipeline  files  for  a 
change  in  its  rates  or  charges,  except  for 
a  minor  rate  change.  The  revenue 
treatment  is  related  to  transportation 


performed  under  Part  284,  and  no 
longer  needs  to  be  in  Subpart  F. 
Therefore,  we  propose  to  remove  section 
157.206(c). 

The  Commission  proposes  to  create  a 
lead-in  to  the  environmental  conditions 
of  subpart  F  in  section  157.206(d)  to 
indicate  that  the  conditions  apply  only 
to  activities  under  the  blanket  certificate 
that  involve  ground  disturbance  or 
changes  to  operational  air  and  noise 
emissions.  This  will  avoid  uncertainty 
about  their  applicability  to  sections  of 
Subpart  F  that  clearly  have  no  potential 
for  environmental  impact. 

We  propose  to  amend  section 
157.206(d)(1)  to  remove  the  reference  to 
old  section  2.69  and  to  replace  it  with 
a  new  section  380.15. 

The  Commission  also  proposes  to 
revise  section  157.206(d)(5)  to  bring  it 
into  line  with  current  usage  concerning 
limitations  on  compressor  station  noise 
levels.  This  proposal  parallels  the 
proposed  modification  for  the  new 
environmental  report  for  NGA  section  7 
filings.  (See  the  discussion  of  changes  to 
Part  380.) 

The  Commission  proposes  to  remove 
existing  section  157.206(e)  as  obsolete 
because  budget-type  certificates  have 
been  replaced  by  the  Subpart  F  blanket 
certificates. 

The  Commission  proposes  to  revise 
existing  section  157.206(f)  to  allow  for 
facilities  to  be  completed  "and  made 
available  for  service"  instead  of  "in 
actual  operation"  within  one  year  of 
authorization.  See  the  related  discussion 
of  a  similar  change  in  section  157.20(b). 
In  addition,  we  propose  to  amend 
section  157.206(e)  to  remove  an  obsolete 
reference  to  pipeline  blanket  sales  and 
to  remove  the  words  "and  Producer" 
from  the  reference  to  the  "Office  of 
Pipeline  and  Producer  Regulation." 

In  addition,  section  157.206(g)  should 
be  removed  as  obsolete  since  the  section 
refers  to  old  PGA  accounts  and 
accounting  which  are  no  longer 
necessary  under  Subpart  F. 

As  a  result  of  the  proposed  removal  of 
sections  1 5 7. 206(b). (c).  (e).  and  (g). 
remaining  sections  157.206(d),(f).  and 
(g)  should  be  redesignated  as  (b)-(d). 

Section  157.207  General  Reporting 
Requirements 

This  section  imposes  certain  reporting 
requirements  on  all  interstate  pipelines 
that  accept  a  blanket  certificate  under 
Subpart  F.  The  Commission  proposes  to 
revise  section  157.207(b),  regarding 
reporting  information  related  to  the 
construction  of  sales  taps.  We  propose 
to  make  this  change  consistent  with  the 
previous  discussion  removing  sales  taps 
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from  the  definitions  under  Subpart  F 
and  replacing  them  with  delivery  taps.'* 

Storage  is  now  considered 
transportation  under  Order  No.  636  and 
covered  under  the  blanket 
transportation  certificate  issued  in 
section  284.221.  As  discussed  below, 
the  Commission  is  proposing  to  remove 
the  blanket  authorization  for  storage 
services  currently  set  forth  in  section 
157.213.  Reports  on  storage  operations 
by  interstate  pipelines  are  included 
under  the  Part  284  reporting 
requirements.  Because  storage  will  no 
longer  be  covered  under  Subpart  F, 
section  157.207(c)  is  obsolete.  However, 
because  we  are  adding  new  section 
157.209  Temporary  compression 
facilities,  we  propose  to  amend  section 
157.207(c)  to  include  a  report  on  such 
facilities. 

We  propose  to  remove  section 
157.207(f)  related  to  reports  filed  for 
changes  in  rates  schedules  authorized 
under  section  157.217,  since  we  are  also 
proposing  to  remove  section  157.217. 
Rate  schedules  are  offered  under  Part 
284  and  no  longer  need  to  be  referenced 
in  Subpart  F. 

Section  157.208 — Construction, 
Acquisition.  Operation,  and 
Miscellaneous  Rearrangement  of 
Facilities 

This  section  details  the  criteria 
necessary  to  construct,  acquire,  and 
operate  any  eligible  facility  and  make 
■  miscellaneous  rearrangement  of  any 
facility.  Currently,  this  section 
authorizes  a  blanket  certificate  holder  to 
perform  certain  activities  on  both  an 
automatic  and  prior  notice  basis. 

Consistent  with  our  proposed  change 
to  the  definition  of  an  eligible  facility  in 
section  157.202(b)(i).  we  clarify  that 
sections  157.208  (a)  and  (b)  will  now 
include  certain  replacement  facilities 
that  do  not  qualify  under  section 
2.55(b),  e.g.,  replacements  made  in 
conjunction  with  highway  relocations 
where  the  replaced  facilities  are  not 
identical  to  the  original.  These  facilities 
will  also  include  mainline  replacements 
of  different  sizes  that  are  necessary  to 
match  other  line  sizes  for  continuity 
and/or  pigging  and  could  result  in 
increases  in  mainline  capacity. 
Therefore,  we  intend  to  add  the  word 
"replacement"  in  the  title  of  section 
157.208.  We  note  that  facilities  eligible 
for  automatic  and  prior  notice  - 
authorization  in  this  manner  will  still  be 
subject  to  the  cost  limitations  in  section 
157.208  and  the  environmental 
conditions  in  redesignated  section 
157.206(b). 


MSee  discussion  of  §  157.202(b)(2)(E)  and  (b)(IO). 


Section  157.208(c)(6)  requires  the 
certificate  holder  to  provide  gas  supply, 
market  data  or  studies  that  support  the 
need  for  proposed  facilities.  This 
provision  was  required  at  a  time  when 
pipeline  sales  were  provided  under 
individual  NGA  section  7  transactions 
or  under  the  Subpart  F  blanket 
certificate.  Since  pipelines  no  longer 
make  bundled  sales  after 
implementation  of  open  access 
transportation  under  Order  Nos.  436 
and  636.  the  construction  of  fiacilities 
under  Subpart  F  support  transportation 
services,  not  sales,  authorized  under 
Part  284.  Thus,  requiring  gas  supply  or 
market  data  under  Subpart  F  is  no 
longer  meaningful  and  we  propose  to 
remove  section  157.208(c)(6). 

Section  157.208(c)(8)  requires  a 
statement  showing  the  effect  of  the 
facilities  to  be  constructed  on  the 
certificate  holder's  operating  expenses 
and  revenues.  As  reasoned  above,  since 
prior  notice  construction  activities 
support  already  authorized  Part  284 
transportation  services,  this  section  is 
•  no  longer  meaningful  and  should  be 
removed. 

The  existing  section  157.208(c)(ll). 
which  will  be  redesignated  as  section 
157.208(c)(9).  sets  forth  the  content  of 
the  environmental  filing  for 
construction  under  the  blanket 
certificate.  The  Commission  proposes  to 
amend  this  section  to  add  the 
specification  that  a  copy  of 
consultations  for  the  Endangered 
Species  Act.  the  National  Historic 
Preservation  Act.  and  the  Coastal  Zone 
Management  Act  be  included  in  any 
prior  notice  filing  made  under  this 
section.  While  this  will  increase  the 
amount  of  paper  filed,  it  will  ensure 
proper  compliance  with  the  existing 
regulation  and  speed  up  review  since 
currently  this  material  is  often  the 
subject  of  data  requests  and  sometimes 
protests. 

Section  157.208(d)  sets  the  spending 
limits  and  inflation  adjustment  for 
automatic  and  prior  notice  activities 
under  section  157.208.  The  spending 
limits  in  this  section  are  currently 
adjusted  each  calendar  year  to  reflect 
the  Gross  National  Product  (GNP) 
.implicit  price  deflator  published  by  the 
Department  of  Commerce  for  the 
previous  calendar  year.  For  the  past  few 
years,  we  have  based  the  inflation 
adjustments  on  the  Gross  Domestic 
Product  (GDP)  implicit  price  deflator 
rather  than  the  GNP  implicit  price 
deflator,  which  was  not  published  at  the 
time  we  issued  the  orders  adjusting  the 
spending  limits.  We  used  the  GDP 
instead  of  the  GNP  because  the 
Commerce  Department  advised  that  in 
recent  years  the  annual  change  has  been 


virtually  the  same  for  both  indices. 
Therefore,  we  propose  to  amend  section 
157.208(d)  to  remove  the  reference  to 
the  "GNP  implicit  price  deflator"  and 
add,  in  its  place,  a  reference  to  the  "CDP 
implicit  price  deflator."  We  also 
propose  to  amend  this  section  to  remove 
the  words  "and  Producer"  from  the 
reference  to  the  "Office  of  Pipeline  and 
Producer  Regulation  and  to  correct  an 
erroneous  reference  from  "section 
375.307(1)"  to  "section  375.307(d)". 

Section  157.208(e)  details  the  annual 
reporting  requirements  for  faciKties 
completed  under  this  section.  The 
Commission  proposes  to  revise  this 
section  to  require  complete  reports  only 
for  facilities  constructed  under  the 
automatic  authority  conferred  by  section 
157.208(a).  This  change  will  recognize 
that  the  annual  report  will  no  longer 
include  any  information,  except  cost 
information,  for  construction  prior 
notices  authorized  in  section  157.208(b). 
because  the  required  environmental 
information  is  already  filed  with  the 
prior  notice  application.  The  efftsct  will 
be  to  eliminate  a  dupUcate  filing. 

The  Commission  also  proposes  in 
section  157.208(e)(2)  that  the  annual 
report  indicate  the  date  when 
construction  began.  This  is  critical  since 
the  Commission's  compliance  with  the 
Endangered  Species  Act  and  National 
Historic  Preservation  Act  depends  on 
the  required  consultations  occurring 
before  construction  begins.  It  is  not 
common,  but  we  have  received  a  few 
reports  indicating  that  this  occurred 
after  the  fact.  Requiring  the  date  of 
construction  to  be  provided  may  raise 
the  industry's  awareness  of  this 
important  compliance  issue. 

Currently,  sections  157.208{e)(4>-{7) 
require  pipelines  to  provide  gas  supply 
information  and  the  names  of  the 
independent  producers  or  other  sellers 
from  whom  the  gas  is  being  received, 
along  with  gas  sales  or  transportation 
contract  information  and  FERC  rate 
schedule  designations.  These  sections 
were  germane  when  pipelines  primarily 
performed  a  merchant  function  and 
tracking  of  gas  purchase  costs  was 
required.  The  information  required  here 
is  no  longer  needed  and  we  propose  to 
remove  these  sections.  These  proposed 
changes  will  require  redesignating 
section  157.208(e)  so  that  existing 
sections  (e)(8)  and  (e)(9}  become  (e)(4) 
and  (e)(5).  respectively. 

In  addition,  section  157.208(g)  should 
be  amended  to  remove  the  words  "and 
Producer"  from  the  reference  to  the 
"Office  of  Pipeline  and  Producer 
Regulation." 
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Section  157.209— Temporary 
Compression  Facilities 

This  new  section  is  discussed  in 
detail  in  our  discussion  of  section 
157.202(b)  above. 

Section  157.210 — Sales  for  Resale 

This  section  was  promulgated  to 
authorize  interstate  pipelines  to  make 
off-system  sales  to  other  interstate 
pipelines.  This  section  is  now  obsolete 
and  should  be  removed  from  the 
regulations. 

Section  157.211— Sales  Taps 

This  section  provides  for  pi[}elines  to 
construct  and  operate  sales  taps  for 
delivery  of  gas  to  right-of-way  grantors 
and  end-users  served  by  a  pipeline's 
system  supply.  See  the  detailed 
discussion  of  section  157.202(b)(2)(ii)(E) 
and  section  157.202(b)(10).  where  we 
propose  to  replace  "Sales  tap(s)"  with 
"Delivery  points"  and  redefine  section 
157.211  as  Delivery  points. 

Section  157.212 — Changes  in  Delivery 
Points 

The  Commission  proposes  to  remove 
this  section  as  detailed  in  our 
discussion  of  section  157.202(b)(2)(ii)(E) 
and  section  157.202(b)(10). 

Section  157.213 — Storage  Services 

This  section  provides  blanket 
certificate  authorization  for  contract 
storage  service  and  related  incidental 
transportation.  However,  Order  No.  636 
redeHned  storage  as  transportation 
under  section  284.1.  The  blanket 
transportation  certificate  issued  in 
section  284.221  now  covers  pipeline 
storage  service  as  well.  In  the  same 
manner  that  blanket  pipeline  sales  are 
proposed  to  be  removed  h-om  subpart  F, 
section  157.213  should  also  be  removed 
as  obsolete.  The  current  reporting 
requirements  in  section  284.106,  which 
covers  transactions  under  section 
284.221.  will  provide  the  Commission 
with  the  information  necessary  to 
continue  to  monitor  pipelines 
performing  storage  service. 

This  proposed  revision  will 
grandfather  all  existing  pipeline  Subpart 
F  blanket  storage  services  and  will  only 
serve  to  remove  the  regulations 
prospectively. 

Section  157.215 — Underground  Storage 
Testing  and  Development 

This  section  provides  for  automatic 
authorization,  subject  to  certain 
conditions,  for  the  construction  and 
operation  of  pipeline  and  compression 
facilities  to  be  used  for  the  testing  and 
development  of  underground  reservoirs 
for  the  possible  storage  of  gas. 


Consistent  with  the  discussion  of  the 
modification  of  section  157.208(e)(2), 
the  Commission  is  proposing  to  require 
the  certificate  holder  to  identify  the  date 
construction  began  in  revised  section 
157.215(b)(l)(iii). 

Section  157.216 — Abandonment 

This  section  sets  forth  the 
requirements  for  automatic 
abandonment  of  gas  supply  facilities  in 
section  157.216(a),  as  well  as  the  prior 
notice  requirements  necessary  to 
abandon  sales  taps,  laterals  and  related 
facilities  and  service  in  section 
157.216(b).  The  Commission  proposes 
to  remove  the  existing  sections 
157.216(a)(1)  and  (a)(2),  which  requires 
abandonment  by  the  gas  supplier,  as 
obsolete.  While  pipelines  may  still  need 
to  construct  and  abandon  gas  supply 
facilities  under  their  Subpart  F  blanket 
certiflcate,  they  no  longer  need  any 
related  supplier  abandonment  as  a 
prerequisite.35  Therefore,  sections 
157.216(a)(1)  and  (a)(2)  will  be  removed. 

The  Commission  proposes  a  new 
section  157.216(a)(1)  to  specifically 
reference  that  receipt  point  facilities  are 
eligible  for  automatic  abandonment 
authorization  under  the  subpart  F 
blanket  certificate.  The  Commission  is 
proposing  this  clarification  in  order  to 
eliminate  any  ambiguity  regarding  the 
eligibility  of  transportation  receipt 
points  for  abandonment  under  the 
blanket  certificate  procedures. 

The  Commission  proposes  to  expand 
the  automatic  authority  under  section 
157.216  to  allow  abandonment  of  firm 
and  intemiptible  delivery  points.  The 
Commission  proposes  that  intemiptible 
delivery  points  that  have  not  been  used 
for  transportation  service  during  the 
prior  year  be  eligible  for  automatic 
abandonment.  However,  the 
Commission  does  not  propose  to  permit 
blanket  certificate  holders  to  abandon 
automatically  firm  delivery  points 
under  contracts  that  are  in  force  and 
effect.  Parties  paying  demand  charges 
for  primary  points,  whether  in  use  or 
not,  should  retain  the  availability  of 
those  points.  The  Commission 
recognizes  that  there  are  other 
circumstances  where  abandonment  of 


''These  sections  authorize  abandonment  of  gas 
supply  facilities  and  service  if  the  seller  has  been 
authorized  to  abandon  the  sale,  or  the  sale  has 
ceased  and  been  removed  from  the  Commission's 
jurisdiction  by  operation  of  section  601(a)(1)  of  the 
NGPA.  respectively.  After  the  Decontrol  Act 
deregulated  all  First  sales  of  natural  gas  as  of 
January  1,  1993.  the  Commission  issued  Order  No. 
567.  Order  No.  567,  among  other  things,  recognized 
that  first  sales  have  been  decontrolled  and  removed 
section  157.30.  which  governed  the  abandonment  of 
sales  by  independent  producers  and  Hrst  sellers. 
from  the  regulations.  Thus,  producers  are  no  longer 
required  to  make  certiPicate  or  abandonment  filings 
related  to  their  sales  of  natural  gas. 


delivery  points  may  be  appropriate. 
Therefore,  it  proposes  that  firm  delivery 
points  no  longer  under  contract  and  not 
in  use  during  the  preceding  12  months 
qualify  for  automatic  abandonment.  In 
order  for  a  blanket  certificate  holder  to 
abandon  either  interruptible  delivery 
points  or  firm  delivery  points  not  under 
contract  that  have  been  in  use  during 
the  prior  year,  it  must  proceed  under  the 
prior  notice  requirements  set  forth 
below. 

In  addition,  the  Commission  proposes 
to  allow  automatic  authorization  for 
abandonment  of  any  eligible  facility, 
subject  to  the  pipeline's  receiving 
written  customer  consent  for  specific 
facility  abandonments.  Consent  is 
required  from  customers  that  have 
received  service  during  the  immediate 
past  12  month  period.  The  Commission 
proposes  the  consent  feature  as  a 
customer  protection  against 
unwarranted  abandonment  of  facilities 
constructed  to  serve  particular 
customers. 

In  the  past,  the  Commission  has  often 
found  it  difficult  to  review  filings  to 
abandon  facilities  under  this  section 
expeditiously,  since  there  is  currently 
no  explicit  requirement  to  describe  the 
facilities  to  be  abandoned,  how  they 
would  be  abandoned  or  where  they  are 
located.  Therefore,  the  Commission 
proposes  to  include  such  a  requirement 
at  new  section  157.216(c)(5). 

The  Commission  also  proposes  to 
amend  the  reporting  requirement  related 
to  abandonments  in  section 
157.216(d)(2)  to  remove  reference  to 
"the  sale  of  gas  and"  as  outdated. 

At  section  157.216(d)(4)  and  new 
section  157.216(d)(5)  the  Commission 
proposes  to  require  that  pipelines 
supply:  (1)  The  date  earth  disturbance 
related  to  an  abandonment  began,  and 
(2)  the  date  clearances  were  actually 
received  under  the  Endangered  Species 
Act,  the  National  Historic  Preservation 
Act,  and  the  Coastal  Zone  Management 
Act.  This  is  for  the  same  reasons,  i.e., 
work  processing  improvement, 
discussed  with  respect  to  section 
157.208(e). 

Section  157.217 — Changes  in  Rate 
Schedules 

The  Commission  proposes  to  remove 
this  section,  which  provides  pipelines 
with  automatic  authority  to  permit 
customers  to  change  rate  schedules. 
Rate  schedules  are  offered  under  Part 
284  and  may  no  longer  need  to  be 
referenced  in  Subpart  F.  However,  the 
Commission  recognizes  that  there  could 
be  existing  customers  with  NGA  section 
7(c)  individually  certificated  services 
that  may,  in  the  future,  seek  to  use  this 
authority.  Therefore,  the  Commission    - 
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seeks  comment  on  our  proposal  to 
remove  this  section. 

Section  157.218— Changes  in  Customer 
Name 

The  Commission  proposes  to  revise 
this  section.  Under  Part  284  there  is 
automatic  authorization  for  name 
changes,  subject  to  the  filing  of  an 
updated  Index  of  Customers.  Therefore, 
any  remaining  need  for  this  provision  is 
limited  to  name  changes  related  to 
individually  certificated  agreements. 

Appendix  I  to  Subpart  F— Procedures 
for  Compliance  With  the  Endangered 
Species  Act  of  1973  Under  Section 
157.206(d)(3)(i) 

This  appendix  sets  forth  procedures 
that  apply  to  blanket  certificate  holders 
that  undertake  projects  subject  to  the 
environmental  compliance  requirements 
of  current  section  157.206(d).  The 
Commission  proposes  to  revise  the 
appendix  to  reflect  that  the  U.S.  Fish 
and  Wildlife  Service  (FWS)  need  only 
determine  either  (1)  the  project  voU  not 
affect  the  listed  species  or  critical 
habitat;  (2)  the  project  is  not  likely  to 
aversely  affect  a  Usted  species  or  critical 
habitat;  or  (3)  no  further  consultation  is 
needed.  This  change  should  remove  any 
ambiguity  regarding  whether  the  current 
regulations  require  specific  wording  in 
the  concurrence.  In  addition,  this 
section  also  needs  to  be  revised  to  make 
minor  changes  to  correct  typographical 
errors.  The  Commission  proposes  to 
change  the  reference  in  the  title  to 
"section  157.206(d)(3)(i)"  to  read 
"section  157.206(b)(3)(i)"  and  to  change 
all  references  to  "section 
157.206(d)(2)(vii)"  to  read  "section 
157.206(b)(2)(vi)."  These  references  are 
in  the  introduction  and  paragraphs  2,  3, 
and  4(b). 

Ap{>endix  II  to  Subpart  F— Procedures 
for  Compliance  With  the  National 
Historic  Preservation  Act  of  1966  Under 
§157.206(d)(3)(ii) 

This  appendix  also  sets  forth 
procedures  that  apply  to  blanket 
certificate  holders  that  undertake 
projects  subject  to  the  environmental 
compliance  requirements  of  section 
157.206(d).  This  section  also  needs  to  be 
amended  to  make  minor  changes  to 
correct  typographical  errors  in  the 
appendix.  The  Commission  proposes  to 
change  the  reference  in  the  title  to 
"section  157. 206(d)(3)(ii)"  to  read 
"section  157.206(b)(3){ii)"  and  to 
change  all  references  to  "section 
157.206(d)(2)(iv)"  to  read  "section 
157.206(b)(2)(iii)."  In  addition,  this 
section  should  also  be  amended  to 
remove  an  outdated  reference  to 
"Environmental  Evaluation  Branch, 


Office  of  Pipeline  and  Producer 
Regulation"  and  to  add,  in  its  place, 
"environmental  staff  of  the  Office  of 
Pipeline  Regulation."  These  references 
are  in  the  introduction  and  in 
paragraphs  (4),  (6).  (7),  and  (8). 

D.  Part  284 — Certain  Sales  and 
Transportation  of  Natural  Gas  Under 
the  Natural  Gas  Policy  Act  of  1 978  and 
Related  Authority 

Part  284  sets  forth  the  general 
provisions  and  conditions  that  govern 
certain  sales  and  transportation  of 
natural  gas  under  the  NGA  and  the 
NGPA. 

Section  284.221 — General  rule; 
Transportation  by  Interstate  Pipelines 
on  Behalf  of  Others 

This  section  sets  forth  the 
requirements  for  an  interstate  pipeline 
to  apply  for  a  blanket  transportation 
certificate.  The  Commission  proposes  to 
amend  this  section  in  order  to  remove 
various  outdated  or  erroneous  language. 

Section  284.221(d)(l)describes  the 
limitations  of  the  pregranted 
abandonment  authority.  The 
Commission  proposes  to  amend  this 
section  to  remove  the  reference  to 
paragraph  (d)(3).  This  change  virill 
reflect  the  removal  of  section 
284.221(d)(3)  from  the  regulations  as 
explained  below. 

Section  284.221(d)(3)  states  that 
pregranted  abandonment  does  not  apply 
where  shippers  converted  from  sales 
service  to  firm  transportation  service 
under  the  provisions  of  section  284.10 
or  under  a  separate  agreement.  The 
Commission  proposes  to  remove  this 
section  as  obsolete.  Section 
284.221(d)(3)  was  necessary  during  the 
industry  transition  from  bundled  to 
unbundled  services,  as  is  evidenced  by 
its  dependence  on  the  conversion  rights 
originally  contained  in  section  284.10. 
Section  284.10  provided  an  interim 
program  for  bundled  sales  customers  to 
convert  to  firm  transportation  services. 
However,  Order  No.  636  has  unbundled 
sales  service,  so  that  sales  and 
transportation  are  now  separate  services 
and  there  is  no  further  need  for 
customers  to  convert  from  one  to  the 
other.  In  Order  No.  581  «>,  the 
Commission  removed  and  reserved 
section  284.10.  Therefore,  there  is  no 
continuing  need  for  section 
284.221(d)(3)  and  it  should  be  removed. 

The  Commission  proposes  to  revise 
section  284.221(f)(4).  The  section  refers 
to  sales  taps  being  subject  to  the  prior 


*  Revisions  to  Uniform  System  of  Accounts. 
Forms,  Statements,  and  Reporting  Requirements  for 
Natural  Gas  Companies.  Order  No.  581.  CO  FR 
53019  (October  11.  1995).  FERC  Stats,  and  Regs.  I 
31.026  (September  28.  1995). 


notice  procedures  in  Subpart  F. 
However,  new  section  157.211  relates  to 
delivery  points  (which  have  been 
redefined  to  include  sales  taps)  and 
confers  both  automatic  authorization 
and  authorization  under  the  prior  notice 
procedures  of  section  157.205. 

The  Commission  also  proposes  to 
amend  section  284.221(h)(3)  to  remove 
the  reference  to  "section  157.212"  as 
obsolete.  As  noted  above,  delivery 
points  are  proposed  to  be  constructed 
and  operated  imder  new  section 
157.211,  on  both  an  automatic  basis  and 
subject  to  the  prior  notice  procedures. 

Section  284.288— Reporting 
Requirements 

This  section  sets  forth  the  annual 
reporting  reqiurements  for  an  interstate 
pipeline  making  sales  imder  this 
subpart.  Blanket  sales  certificates  were 
issued  to  interstate  pipelines  in  Order 
No.  636.  There,  the  Commission 
required  pipelines  to  file  an  annual 
report  describing  the  type  of  service 
provided,  the  total  volumes  sold  and  the 
total  revenues  received.  The 
Commission  stated  that  such 
information  would  provide  an 
indication  of  how  the  market  is 
functioning  and  whether  a  pipeline  has 
been  able  to  exercise  market  power. 

The  industry  has  completed  its 
transition  to  a  fully  unbundled 
environment  and  pipeUnes  are 
authorized  to  charge  market-based  rates 
for  their  sales  in  order  to  compete 
directly  with  third-party  sellers  of 
natural  gas.  In  view  of  this,  the 
Commission  seeks  comment  on  whether 
the  information  required  by  this  section 
is  still  necessary  or  whether  it  has 
become  obsolete,  leading  to  removal  of 
the  section  from  the  regulations. 

E.  Part  375 — The  Commission 

Part  375  sets  forth  the  general 
provisions  of  the  Commission,  the 
procedures  for  Sunshine  Act  meetings 
and  delegations  of  authority.  We 
propose  the  following  revisions  to  the 
subpart  C  delegation  of  authority 
regulations. 

Section  375.307  Delegations  to  the 
Director  of  the  Office  of  Pipeline 
Regulation. 

This  section  details  the  authorities 
delegated  from  the  Commission  to  the 
Director  of  OPR.  Sections  375.307(a)(1) 
and  (a)(5)  delegate  to  the  Director  of 
OPR  the  authority  to  grant  applications 
or  amendments  for  the  construction, 
acquisition  and  operation  of  certain 
facilities  that  have  a  construction  or 
acquisition  cost  of  less  than  $5,000,000. 
The  Commission  proposes  to  increase 
this  spending  limit  to  match  the  prior 
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notice  limits  set  forth  in  section 
157.208(d)  Limits  and  inflation 
adjustment.  The  Commission  believes 
that  adjusting  the  spending  limit  in  this 
section  will  provide  more  flexibility  and 
a  faster  regulatory  track  to  pipelines  that 
want  to  construct  facilities  that  are  not 
"eligible"  for  prior  notice  treatment,  i.e., 
mainlines,  but  are  the  subject  of 
applications  not  formally  protested,  and 
whose  costs  exceed  the  $5,000,000  limit 
in  this  section.  Pipelines  should  not, 
however,  break  projects  into  segments 
for  the  purpose  of  meeting  the  above- 
stated  spending  limit. 

Section  375.307(a)(2)  delegates  to  the 
Director  of  OPR  the  authority  to  grant 
applications  filed  under  sections 
157.7(b).  (c).  (d).  (e).  and  (g)  of  this 
chapter.  These  sections  originally  set 
out  rules  for  budget-typie  certificates  for 
gas  supply  facilities,  miscellaneous 
rearrangement  of  facilities,  storage 
facilities,  direct  sales  service  and 
facilities  and  Tield  compression  and 
facilities.  In  Order  No.  542,^^  the 
Commission  determined  that  the 
transactions  covered  by  these  sections 
were  covered  under  subpart  F  of  Part 
157  of  the  regulations  and  removed 
sections  157.7(b)-(g)  as  unnecessary. 
Since  these  sections  have  been  removed 
from  the  regulations,  there  is  no  need  to 
retain  section  375.307(a)(2). 

Section  375.307(a)(3)  delegates 
abandonment  authority  to  the  Director 
of  OPR  for  gas  purchase  facilities  with 
a  construction  cost  of  less  than  $1 
million  or  the  deletion  of  delivery 
points.  This  authority  is  conditioned 
upon  the  producer's  having  been 
authorized  to  abandon  its  related  service 
or  the  gas  having  been  removed  from  the 
Commission's  jurisdiction  by  operation 
of  section  601(a)(1)(A)  of  the  NGPA.  The 
E)econtrol  Act  deregulated  all  first  sales 
of  natural  gas  as  of  January  1, 1993  and 
Order  No.  567  eliminated  the 
regulations  ptertaining  to  producer  sales 
and  abandonment  requirements. 
Therefore,  this  condition  is  obsolete  and 
will  be  removed.  While  pipelines  will 
still  need  authority  to  abandon  gas 
purchase  facilities  and  delete  delivery 
points,  we  propose  to  expand  this 
section  to  include  abandonment  of  any 
facility.  The  Commission  proposes  to 
revise  this  section  to  allow  the  Director 
of  OPR  to  act  on  uncontested 
applications  for  the  abandonment  of  any 
pipeline  facilities,  including  mainline 
and  compression  facilities,  regardless  of 
their  construction  cost.  However,  this 
section  does  not,  as  described  in  section 


■'  Deletion  of  Certain  Outdated  or  Nonessential 
Regulations  Pertaining  to  the  Commission's 
lurisdiclion  over  Natural  Gas.  Order  No.  542.  57  PR 
21891  (Mav  26.  1992)  FERC  Slats,  and  Regs. 
130.94S  (May  1.  1992). 


375.307(a)(4)  below,  cover  facilities 
involving  specific  customers. 

Similarly,  section  375.307(a)(4) 
delegates  to  the  Director  of  OPR 
abandonment  authority  for  pipeline  or 
producer  facilities  or  services.  Since  the 
Commission  no  longer  regulates 
producer  activities,  this  section  should 
be  amended  to  remove  the  reference  "or 
producer." 

Section  375.307(a)(5)  authorizes  the 
Director  of  OPR  to  issue  temporary  or 
permanent  certificates  for 
transportation,  exchange  or  storage 
service,  provided  the  related  facilities 
cost  less  than  $5,000,000.  For  the  same 
reasons  detailed  above,  we  propose  to 
increase  this  spending  limit  to  match 
the  prior  notice  limits  set  forth  in 
section  157.208(d)  Limits  and  inflation 
adjustment.  Under  section  375.307(a)(8), 
the  Director  of  OPR  can  issue  temporary 
or  permanent  certificates  to 
independent  producers.  Since  Order  No. 
567  removed  the  regulations  pertaining 
to  producer  filings,  this  section  should 
also  be  removed  as  obsolete. 

Section  375.307(a)(9)  provides  that 
the  Director  of  OPR  can  authorize 
adding  or  changing  delivery  points  or 
changing  volumes  between  existing 
delivery  points  under  NGA  section  7(c), 
provided  that  the  pipeline  "sales" 
volumes  remain  within  total  existing 
contract  demand  and  certificated  levels. 
We  propose  to  remove  this  section  as 
obsolete.  Since  unbundling  under  Order 
No.  636,  we  no  longer  need  to  monitor 
changes  in  delivery  points  for  sales 
volumes,  because  pipelines  transport 
gas  to  customers'  delivery  points. 
Changes  in  delivery  points  for 
transportation  volumes  are  now  covered 
under  section  157.211. 

We  propose  new  section 
375.307(a)(10)  to  delegate  to  the  Director 
of  OPR  the  authority  to  dismiss  protests 
to  prior  notice  filings  that  the  Director 
determines  do  ifot  raise  a  substantive 
issue  and  fail  to  provide  any  specific 
detailed  reason  or  rationale  for  the 
objection.  We  propose  to  amend  section 
157.205(g)  to  add  that  such  protests  may 
be  dismissed. 

Section  375.307(a)(17)  delegates  to  the 
Director  of  OPR  authority  to  act  on 
certificates  and  related  rate  schedules  of 
independent  producers.  Since  Order  No. 
567  eliminated  the  regulations 
pertaining  to  producers,  the 
Commission  proposes  to  remove  this 
section  as  obsolete. 

Section  375.307(a)(18)  authorizes  the 
Director  of  OPR  to  act  on  offers  of 
settlement  in  the  Independent  Oil  and 
Gas  Association  of  West  Virginia 
proceedings  in  Docket  Nos.  RI74-188 
and  RI75-21  involving  indefinite  price 
escalator  clauses  (also  referred  to  as  area 


rate  clauses).'*  On  December  10,  1996, 
the  Presiding  Administrative  Law  Judge 
issued  an  Initial  Decision  Terminating 
Proceedings  in  the  above  dockets.*'  The 
initial  decision  found  that  all  pipeline 
parties  have  settled  or  otherwise 
satisfied  all  claims  asserted  against  them 
in  these  proceeding  and  that  no  issues 
remained.  On  January  21, 1997,  the 
Commission  issued  a  Notice  of  Finality 
of  Initial  Decision  allowing  the 
December  16, 1996  initial  decision  to 
become  a  final  Commission  decision.* 
Therefore,  the  Commission  proposes  to 
remove  this  section.  With  the  deletion 
of  sections  375.307(a)(2),  (8).  (9),  (17) 
and  (18),  the  remaining  paragraphs  are 
redesignated  as  (a)(2)  through  (a)(13). 

Section  375.307(b)  authorizes  the 
Director  of  OPR  to  act  upon  a  variety  of 
filings  related  to  rate  schedules  filed  by 
natural  gas  companies.  Section 
375.307(b)(4)  allows  the  Director  of  OPR 
to  accept  rate  filings  of  jurisdictional 
natural  gas  companies  which  involve 
replacement  and  rollover  contracts. 
Section  375.307(b)(5)  allows  the 
Director  of  OPR  to  accept  statements  of 
eligibility  by  producers  filed  under 
section  2.56*'  and  section  157.40.  As 
noted  above,  following  issuance  of  the 
Decontrol  Act,  Order  No.  567  eliminated 
the  regulations  pertaining  to  producers. 
Therefore,  the  Commission  proposes  to 
remove  sections  375.307(b)(4)  and  (b)(5) 
as  obsolete. 

Section  375.307(c)  authorizes  the 
Director  of  OPR  to  take  certain  actions 
under  the  NGPA,  including  computing 
maximum  lawful  prices  under  section 
375.307(c)(1),  notifying  jurisdictional 
agencies  under  section  375.307(c)(2). 
and  passing  on  uncontested  requests  for 
extensions  of  time  to  file  reports  under 
section  284.148(c)  under  section 
375.307(c)(3).  These  sections  are  now 
obsolete  and  the  Commission  proposes 
to  remove  all  of  section  375.307(c). 
Sections  375.307(c)(1)  and  (c)(2)  are 
outdated  because  the  Wellhead 
Decontrol  Act  deregulated  all  first  sales 
of  natural  gas  as  of  January  1 ,  1993  and 
Order  No.  567  eliminated  the 
regulations  pertaining  to  the  sales  of 
natural  gas  production.  Section 
375.307(c)(3)  is  no  longer  germane  since 
it  is  linked  to  reports  filed  under  section 


'"  See  Opinion  No.  77.  10  FERC  161.214  (1980). 

'"Independent  Oil  A  Gas  Association  of  West 
Virginia.  77  FERC  1 63.020  (1996). 

•'independent  Oil  k  Gas  Association  of  West 
Virginia.  78  FERC  1  61.052  (1997). 

"  Section  2.56  was  a  policy  statement  concerning 
area  rates  for  natural  gas  sales  by  independent 
producers.  This  section  was  removed  from  the 
regulations  by  Order  No.  542  as  obsolete  because 
the  NGPA  superseded  area  rates. 
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284.148(c),  which  has  been  removed  by 
Order  No.  581. « 

Section  375.307(e)(3)  authorizes  the 
Director  of  OPR  to  initiate  an  annual 
survey  of  winter  gas  supply.  The 
Commission  no  longer  requires  the 
submission  of  detailed  gas  supply 
information  in  support  of  new 
construction  projects.  Pipelines 
proposing  new  construction  are 
currently  required  only  to  describe  the 
production  areas  accessible  that  contain 
existing  or  potential  supplies  for  the 
proposed  project.*'  In  Order  No.  554,** 
the  Commission  revised  its  regulations 
to  remove  the  requirement  that  natural 
gas  pipeline  companies  file  FERC  Form 
No.  15,  "Interstate  Pipeline's  Annual 
Report  of  Gas  Supply,"  and  FERC  Form 
No.  16,  "Report  of  Gas  Supply  and 
Requirements."  The  Commission  found 
that  the  information  in  those  reports 
was  no  longer  necessary  since  the 
interstate  pipelines  have  evolved  from 
performing  primarily  as  merchants  of 
natural  gas  to  providing  primarily 
transportation  services  to  non-pipeline 
shippers.  For  the  same  reason,  the 
Commission  is  proposing  to  remove 
section  375.307(e)(3). 

Section  375.307(e)(7)  authorizes  the 
Director  of  OPR  to  grant  any  producer's 
uncontested  application  for 
abandonment.  Since  Order  No.  567 
removed  the  regulations  pertaining  to 
producers,  the  Commission  proposes  to 
remove  this  section  as  obsolete. 

The  existing  section  375.307(f)(3), 
which  will  be  redesignated  as  section 
375.307(e)(3),  will  delegate  to  the 
Director  of  OPR  the  authority  to  waive 
fees  prescribed  in  various  sections  of  the 
regulations.  The  Commission  proposes 
to  remove  the  reference  in  redesignated 
section  375.307(e)(3)  to  section  381.402 
as  outdated. 

Since  we  propose  to  remove  section 
375.307(c),  remaining  sections 
375.307(d)-(g)  should  be  redesignated 
section  375.307(c)-{f). 

F.  Part  380 — Regulations  Implementing 
the  National  Environmental  Policy  Act 

The  regulations  in  Part  380 
implement  the  Commission's 
procedures  under  the  NEPA.  These 
regulations  supplement  the  regulations 
of  the  Council  on  Environmental 
Quality  (CEQ),  40  CFR  Parts  1500 


"Revisions  to  Uniform  Systems  of  Accounts. 
Forms.  Statements,  and  Reporting  Requirements  for 
natural  gas  Companies.  Order  No.  881  (Oct.  11. 
1995). 

"See  section  157.14(a)(10).  Exhibit  H— Total  gas 
supply  data. 

"Revisions  to  the  Regulations  Governing  Natural 
Gas  Pipelines.  Order  No.  554.  58  FR  38524  (July  19. 
1993).  FERC  Stats,  and  Regs.  1 30.973  (|uly  13. 
1993). 


through  1508  (1986).  Part  380 
essentially  follows  the  CEQ  procedures 
concerning  early  and  efficient  review  of 
environmental  issues,  public  notice  and 
participation,  scooping,  interagency 
cooperation,  comments,  and  timing  of 
decisions  on  proposals. 

Section  380.4 — Projects  or  Actions 
Categorically  Excluded. 

As  a  procedural  matter,  the 
Commission  proposes  to  amend  section 
380.4(a)(28)  to  the  correct  a 
typographical  error  by  replacing  the 
word  "tops"  with  "taps". 

Section  380.12 — Environmental  Reports 
for  Natural  Gas  Act  Applications. 

The  Commission  proposes  to  replace 
Part  380  Appendix  A  (guidelines  for  the 
environmental  report),  which  is  out  of 
date  and  contains  numerous  errors,  with 
the  currently  optional  Appendix  G 
resource  reports  in  the  electronic  filing 
requirements,  which  virtually  all 
companies  are  now  using  instead  of 
Appendix  A.  These  resource  reports 
would  be  in  new  section  380.12.  In 
section  380.12  the  Commission 
proposes  to  list,  in  detail,  the 
information  it  needs  to  conduct  an 
environmental  review  of  a  proposal 
under  NEPA.  Applications  not  meeting 
a  minimum  specified  portion  of  these 
requirements  will  be  rejected.  It  is  very 
inefficient  for  the  Commission's  staff  to 
try  to  process  filings  with  minimal  data 
for  analysis  while  the  applicant  files  the 
necessary  information  in  a  piecemeal 
fashion.  Moreover,  accepting 
incomplete  applications  fosters 
unreasonable  expectations  by  the 
applicant,  i.e.,  filling  in  the  blanks  as 
time  progresses,  and  expecting  staff  to 
be  able  to  complete  its  analysis  as  if  the 
application  had  been  complete  from  the 
beginning. 

In  addition,  it  causes  undue  concern 
to  landowners  and  other  opponents. 
This  is  also  a  practice  that  the  industry 
is  not  allowed  to  follow  at  other 
agencies.  Acceptance  of  such 
incomplete  filings  can  cause  affected 
parties  and  staff  to  prematurely  expend 
significant  effort  which  may  ultimately 
be  unnecessary  or  duplicative  once  the 
project  is  more  fully  developed.  Nor 
does  filing  prematurely  confer  any  real 
competitive  advantage  on  the  applicant. 
Any  perceived  advantage  of  filing  early 
is  nullified  by  our  practice  of  not 
noticing  incomplete  applications.  The 
applicant  with  a  complete  filing  can 
expect  expedited  processing  with 
minimal  delays  due  to  data  requests. 

The  information  listed  in  proposed 
section  380.12  would  not  only  provide 
better  guidance  to  the  regulated  industry 
on  what  the  Commission  needs  for  its 


environmental  analysis,  but  when  the 
information  should  be  provided.  Both  of 
these  factors  have  a  strong  impact  on  the 
staffs  ability  to  quickly  process 
applications  in  a  way  that  protects  the 
environment  and  ensures  the  procedural 
requirements  of  NEPA  are  met. 
Some  of  these  changes  include: 

Adding  a  new  Resource  Report  13  on 
Liquified  Natural  Gas  (LNG)  engineering 
filing  requirements. 

•  Adding  a  requirement  to  cx>mfiare  the 
proposal  to  the  staffs  current  "Upland 
Erosion  Control,  Revegetation.  and 
Maintenance  Plan"  and  "Wetland  and 
Waterbody  Ck>nstniction  and  Mitigation 
Procedures." 

•  S{)ecifying  that  supplemental  or 
amendment  filings  which  include  changes  in 

facility  locations  provide  tables  showing  

exactly  how  the  substitution  of  those 
locations  for  the  ones  originally  proposed 
affects  the  environmental  Actors  relevant  to 
the  locations  on  file  prior  to  the  amendment. 

Additionally,  proposed  section 
380.12(c)(2)  lists  the  information  the 
Commission  needs  to  consider  the 
environmental  impact' of  related 
nonjurisdictional  facilities  that  would 
be  constructed  upstream  or  downstream 
of  the  jurisdictional  facilities  for  the 
purpose  of  delivering,  receiving,  or 
using  the  proposed  gas  volumes. 
Integrally-related  nonjurisdictional 
facilities  could  include  major  power 
facilities,  such  as  cogeneration  plants,  as 
well  as  less  significant  focilities.  such  as 
lateral  pipeline  connections  built  by 
local  distribution  companies.  The  extent 
of  the  Commission's  analyses  of 
nonjurisdictional  facilities  depends  on 
the  Commission's  determination  of  its 
and  other  Federal  agencies'  control  and 
responsibility  over  these  facilities. 

Section  380.13— Compliance  With  the 
Endangered  Species  Act 

This  section  makes  it  clear  how  the 
Commission  expects  applicants  to  assist 
the  Commission  in  complying  with  its 
responsibilities  under  the  Endangered 
Species  Act.  It  is  similar  to  the  current 
process  under  the  blanket  certificate 
program  of  Subpart  F  of  Part  1 5  7  of  this 
chapter  and  is  fashioned  to  parallel  the 
regulations  implementing  the 
Endangered  Species  Act.  This  process  is 
to  be  used  when  the  applicant  is 
preparing  the  environmental  documents - 
required  by  section  380.12(e)(5). 

Section  380.14 — Compliance  With  the 
National  Historic  Preservation  Act 

This  section  identifies  applicants  as 
non-Federal  ptarties  and  specifies 
principles  that  natural  gas  companies 
are  expected  to  follow  in  assisting  the 
Commission  in  complying  with  its 
responsibilities  under  the  National 
Historic  Preservation  Act.  These 
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principles  are  to  be  used  when  the 
applicant  is  preparing  the 
environmental  documents  required  by 
section  380.12(f). 

Section  380.15 — Siting  and 
Maintenance  Requirements 

The  Commission  also  proposes  that 
the  facility  siting  guidelines  currently  at 
section  2.69  would  be  redesignated  as 
new  section  380.15.  This  would  put 
them  with  the  rest  of  the  environmental 
regulations. 

Appendix  A  to  Part  380 — Minimum 
Filing  Requirements  for  Environmental 
Reports  Under  the  Natural  Gas  Act 

The  Conunission  proposes  to  replace 
the  old  Part  380  Appendix  A  with  a 
checklist  of  minimum  environmental 
filing  requirements.  The  checklist  in  the 
prop>osed  new  Appendix  A  represents 
the  minimum  filing  requirement  an 
applicant  would  need  to  provide  the 
Commission  at  the  time  the  application 
is  filed.  Failure  to  provide  these 
minimum  requirements  would  result  in 
the  application's  being  rejected. 

G.  Part  385 — Rules  of  Practice  and 
Procedure 

Part  385  sets  forth  the  Commission's 
Rules  of  Practice  and  Procedure.  The 
Commission  is  proposing  to  revise 
certain  of  the  regulations  under  Subpart 
T  relating  to  the  rejection  of  filings  and 
to  electronic  filing  of  applications. 

Section  385.2001— Filings  (Rule  2001) 

Consistent  with  our  proposal  to  reject 
patently  deficient  filings  under  section 
157.8  and  section  lS7.205(d).  the 
Commission  proposes  to  modify  section 
385.2001(b)(3),  dealing  with  rejection  of 
filings,  to  provide  for  a  letter  of  rejection 
indicating  the  reasons  for  rejection. 

V.  Regulatory  Flexibility  Act 
Certification 

The  Regulatory  Flexibility  Act  (RFA) 
requires  agencies  to  prepare  certain 
statements,  descriptions,  and  analyses 
of  proposed  rules  that  will  have  a 
significant  impact  on  a  substantial 
number  of  small  entities.^  The 
Commission  is  not  required  to  make 
such  analysis  if  a  rule  would  not  have 
such  an  effect. 

The  Commission  does  not  believe  that 
this  rule  would  have  such  an  impact  on 
small  entities.  Most  filing  companies 
regulated  by  the  Commission  do  not  fall 
within  the  RFA's  definition  of  small 
entity.^  Further,  the  filing  requirements 


of  small  entities  are  reduced  by  the  rule. 
Therefore,  the  Commission  certifies  that 
this  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

VI.  Environmental  Statement 

The  Commission  excludes  certain 
.actions  not  having  a  significant  effect  on 
the  human  environment  from  the 
requirement  to  prepare  an 
environmental  assessment  or  an 
environmental  impact  statement.*^  No 
environmental  consideration  is  raised 
by  the  promulgation  of  a  rule  that  is 
procedural  or  that  does  not  substantially 
change  the  effect  of  legislation  or 
regulations  being  amended.^  The 
instant  rule  updates  the  various 
regulations  and  does  not  substantially 
change  the  effect  of  the  underlying 
legislation  or  the  regulations  being 
revised  or  eliminated. 

The  primary  effect  of  this  rule  is 
procedural  or  changes  some  of  the  filing 
requirements  placed  on  applicants.  It 
also  clarifies  some  of  the  existing 
regulations  (§  2.55)  without  changing 
their  effect.  "These  clarifications  and 
changes  to  filing  requirements  have  no 
potential  for  environmental  effect. 
Whether  the  Commission  approves  or 
denies  the  application  is  the  Federal 
action  that  can  be  said  to  have  an 
environmental  effect. 

There  are  only  minor  changes  to  what 
a  project  sponsor  may  construct  under 
the  blanket  certificate  program  with 
little  or  no  Commission  review.  Eligible 
facilities  now  include  mainline  and 
lateral  replacements  and  wells  in  a 
certificated  storage  field.  However,  there 
is  no  difference,  from  an  environmental 
standpoint,  between  the  pipeline  that 
could  be  built  under  the  previous 
regulations  and  these  proposed 
regulations.  In  addition,  wells  may 
already  be  drilled  under  the  blanket 
program  for  testing  and  development  of 
fields  for  storage  of  natural  gas 
(§  157.215).  The  change  proposed  herein 
does  not  allow  drilling  of  wells  for  the 
purpose  of  increasing  the  capacity  of  the 
storage  field,  only  for  enhanced 
operational  efficiency.  An 
Environmental  Assessment  was  done  for 
the  blanket  program  in  July  of  1981.  For 
these  reasons,  no  environmental 
analysis  is  necessary. 

VII.  Public  Comment  Procedures 

The  Commission  invites  all  interested 
persons  to  submit  written  comments  on 
this  NOPR. 


«5U.S.C  601-612. 

<*S  U.S.C.  601(3).  citing  to  section  3  of  the  Small 
Business  Act.  IS  U.S.C  632.  Section  3  of  the  Small 
Business  Act  deflnes  a  "small-business  concern"  as 
a  business  which  is  independently  o%imed  and 


operated  and  which  is  not  dominant  in  its  field  of 
operation. 

■"18CFR3«0.4. 

«18CFR3S0.4(a)(2)(il). 


The  original  and  14  copies  of  such 
comments  must  be  received  by  the 
Commission  before  5:00  p.m.  December 
1, 1998.  Comments  should  be  submitted 
to  the  Office  of  the  Secretary,  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  NE.,  Washington  DC  20426 
and  should  refer  to  Docket  No.  RM98- 
9-000.  Commenters  also  can  submit 
comments  on  computer  diskette  in 
WordPerfect  6.1  or  lower  format  or  in 
ASCII  format,  with  the  name  of  the  filer 
and  Docket  No.  RM98-9-000  on  the 
outside  of  the  diskette. 

All  comments  will  be  placed  in  the 
Commission's  public  files  and  will  be 
available  for  inspection  in  the 
Commission's  Public  Reference  room  at 
888  First  Street,  NE.,  Washington,  DC 
20426,  during  regular  business  hours. 
Additionally,  comments  can  be  viewed 
and  printed  remotely  via  the  Internet 
through  FERC's  Homepage  using  the 
RIMS  link  or  the  Energy  Information 
Online  icon.  User  assistance  is  available 
at  202-208-2222,  or  by  E-mail  to 
rimsmasterdferc.  fed.us. 

ListofSubiects 

18CFRPart2 

Administrative  practice  and 
procedure,  Electric  power.  Natural  gas. 
Pipelines,  Reporting  and  recordkeeping 
requirements. 

18  CFR  Part  153 

Exports,  Imports,  Natural  gas. 
Reporting  and  recordkeeping 
requirements. 

18  CFR  Part  157 

Administrative  practice  and 
procedure.  Natural  gas.  Reporting  and 
recordkeeping  requirements. 

18  CFR  Part  284 

Continental  shelf.  Incorporating  by 
Reference,  Natural  gas.  Reporting  and 
recordkeeping  requirements. 

18  CFR  Part  375 

Authority  delegations  (Government 
agencies),  Seals  and  insignia,  Sunshine 
Act. 

18  CFR  Part  380 

Environmental  impact  statements. 
Reporting  and  recordkeeping 
requirements. 

18  CFR  Part  385 

Administrative  practice  and 
procedure.  Electric  power.  Penalties, 
Pipelines.  Reporting  and  recordkeeping. 


Federal  Register /Vol.  63,  No.  200 /Friday.  October  16.  1998 /Proposed  Rules 


55699 


By  direction  of  the  Commission. 
David  P.  Boergers. 
Secretary. 

In  consideration  of  the  foregoing,  the 
Commission  proposes  to  amend  Parts  2. 
153, 157, 284,  375,  380,  381  and  385, 
Chapter  I,  Title  18,  Code  of  Federal 
Regulations,  as  set  forth  below. 

PART  2— GENERAL  POUCY  AND 
INTERPRETATIONS 

1.  The  authority  citation  for  Part  2 
continues  to  read  as  follows: 

Authority:  U.S.C.  601;  15  U.S.C.  717- 
717w.  3301-3432;  16  U.S.C.  792-825y,  2601- 
2645;  42  U.S.C.  4321-4361,  7101-7352. 

$2.1    [Amended] 

2.  In  §  2.1,  paragraph  (a)(l)(viii)(A) 
through  (D)  are  removed  and  (a)(l)(viii) 
introductory  text  is  removed  and 
reserved. 

3.  In  §  2.55,  paragraph  (a)  is  amended 
to  add  a  new  sentence  at  the  end;  (b)(1) 
(ii)  and  (iii)  are  revised:  and  paragraph 
(d)  is  removed  and  reserved,  to  read  as 
follows: 

S  2.55    Definition  of  terms  used  in  section 
7(c). 

•  •        •        •        • 

(a)  •  *  *  Facilities  constructed  along 
with  new  transmission  facilities  do  not 
qualify  as  auxiliary  installations  for  the 
purposes  of  this  section. 

(b)*  •   • 

(D*   *   • 

(ii)  The  replacement  facilities  will 
have  a  substantially  equivalent  designed 
delivery  capacity,  will  be  located  in  the 
same  right-of-way  or  on  ihe  same  site  as 
the  facilities  being  replaced,  and,  except 
as  specified  in  paragraph  (b)(l)(iv)  of 
this  section  will  be  constructed  using 
the  temporary  work  space  used  to 
construct  the  replaced  facility  (See 
Appendix  A  of  this  part  for  guidelines 
on  what  is  considered  to  be  the 
appropriate  work  area  in  this  context); 

(iii)  Except  as  described  in  paragraph 
(b)(2)  of  this  section,  the  company  files 
notification  of  such  activity  with  the 
Commission  at  least  30  days  prior  to 
commencing  construction. 

*  *        *        *        *  . 

(d)  (Reserved I 

$2.89    [Removed] 

4.  Section  2.69  is  removed  and 
reserved. 

$2,102    [Removed] 

5.  Section  2.102  is  removed  and 
reserved. 

6.  Appendix  A  to  Part  2  is  added  to 
read  as  follows: 


Appendix  A  to  Part  2 — Guidance  for 
Determining  the  Acceptable 
Construction  Area  for  Replacements 

1.  Pipeline  replacement  must  be 
within  the  existing  right-of-way  as 
specified  by  §  2.55(b)(l)(ii). 
Construction  activities  for  the 
replacement  can  extend  outside  the 
current  permanent  right-of-way  to  the 
extent  that  they  are  constrained  by  the 
temporary  and  permanent  right-of-way 
and  associated  work  spaces  used  in  the 
original  installation. 

2.  If  documentation  is  not  available  on 
the  location  and  width  of  the  temporary 
and  permanent  rights-of-way  and 
associated  work  space  that  was  used  to 
construct  the  original  facility,  the 
company  may  use  the  following 
guidance  in  replacing  its  facility, 
providing  the  appropriate  easements 
have  been  obtained: 

a.  Construction  should  be  limited  to  no 
more  than  a  75-foot-wide  right-of-way 
including  the  existing  pennanent  right-of- 
way  for  large  diameter  pipeline  (pipe  greater 
than  12  inches  in  diameter)  to  carry  out 
routine  construction.  Pifwline  12  inches  in 
diameter  and  smaller  should  use  no  more 
than  a  50-foot-wide  right-of-way. 

b.  The  temporary  right-of-way  (working 
side)  should  be  on  the  same  side  that  was 
used  in  constructing  the  original  pipeline. 

c.  A  reasonable  amount  of  additional 
temporary  work  space  on  both  sides  of  roads 
and  interstate  highways,  railroads,  and 
significant  stream  crossings  and  in  side-slope 
areas  is  allowed.  The  size  should  be 
dependent  upon  site-sf>ecific  conditions. 
Typical  work  spaces  are: 


Item 

Typical  extra  area 
(widtt\/lengtt)) 

Two  lane  road 

(bored). 
Four  lane  road 

(bored). 
Major  river  (wet  cut)  .. 
Intermediate  stream 

(wet  cut). 
Single  railroad  track  .. 

25-50  by  100  feet. 

50  by  100  feet. 

100  by  200  feet. 
50  by  100  feet. 

25-50  by  100  feet 

d.  The  replacement  facility  must  be  located 
within  the  permanent  right-of-way  or.  in  the 
case  of  nonlinear  facilities,  the  cleared 
building  site.  In  the  case  of  pip>elines  this  is 
assumed  to  be  50-feet-wide  and  centered  over 
the  pipeline  unless  otherwise  legally 
specified. 

3.  However,  use  of  the  these  guidelines  for 
work  space  size  is  constrained  by  the 
physical  evidence  in  the  area.  Areas 
obviously  not  cleared  during  the  original 
construction,  as  evidenced  by  stands  of 
mature  trees,  structures,  or  other  features  that 
exceed  the  age  of  the  facility  being  replaced, 
should  not  be  used  for  construction  of  the 
replacement  facility. 

4.  If  these  guidelines  cannot  be  met.  the 
company  should  consult  with  the  staff  to 
determine  if  the  exemption  afforded  by  §  2. 55 
of  this  chapter  may  be  used.  Usually,  it  may 


not  and  construction  authorization  must  be 
obtained  pursuant  to  another  regulation 
under  the  Natural  Gas  Act 

PART  153— APPLICATIONS  FOR 
AUTHORIZATION  TO  CONSTRUCT, 
OPERATE.  OR  MODIFY  FACtUTIES 
FOR  THE  EXPORT  OR  IMPORT 
NATURAL  GAS 

7.  The  authority  citation  for  Part  153 
continues  to  read  as  follows: 

Authority:  15  U.S.C.  717b.  71 7o:  E.O. 
10485.  3  CFR.  1949-1953  Comp..  p.  970.  as 
amended  by  E.O.  12038.  3  CFR.  1978  Comp.. 
p.  136.  DOE  Delegation  Order  No.  0204-112. 
49  FR  6684  (February  22. 1984). 

8.  In  §  153.8,  paragraph  (a)(7)  is 
revised  to  read  as  follows: 

$153.8    Required  exMbtts. 

(a)*   •  • 

(7)  Exhibit  F.  An  environmental  report  as 
specified  in  §  380. 3  and  §  380. 1 2  of  this 
chapter.  Applicant  must  submit  all 
appropriate  revisions  to  Exhibit  F  whenever 
route  or  site  changes  are  filed.  These 
revisions  should  identify  the  specific 
differences  resulting  from  the  route  or  site 
changes,  and  not  just  provide  revised  totals 
for  the  resources  affiected:  and 


9.  In  §  153.21.  paragraph  (b)  is  revised 
to  read  as  follows: 

$  153.^1    Conformity  with  laquttsmsnia. 

•        •        *        •        • 

(b)  Rejection  of  applications.  If  an 
application  does  not  conform  to  the 
requirements  of  this  part,  the  Director  of 
the  Office  of  Pipeline  Regulation  may 
reject  the  application  within  10  days  of 
filing  as  provided  by  §  385.2001(b)  of 
this  chapter.  An  application  that  relates 
to  an  operation,  service,  or  construction 
concerning  which  a  prior  application 
has  been  filed  and  rejected,  shall  be 
docketed  as  a  new  application.  Such 
new  application  shall  state  the  docket 
number  of  the  prior  rejected  application. 

PART  157— APPLICATIONS  FOR 
CERTIRCATES  OF  PUBLIC 
CONVENIENCE  AND  NECESSITY  AND 
FOR  ORDERS  PERMfTTING  AND 
APPROVING  ABANDONMENT  UNDER 
SECTION  7  OF  THE  NATURAL  GAS 
ACT 

10.  The  authority  citation  for  Part  157 
continues  to  read  as  follows:  st 

Authority:  15  U.S.C.  717-717W.  3301- 
3432:  42  U.S.C  7101-7352. 

11.  In  §  157.6,  paragraphs(a)(l)-(4)  are 
revised;  a  new  paragraph  (a)5  is  added: 
the  heading  in  paragraph  (b)  revised; 
and  a  new  paragraph  (b)(8)  is  added  to 
read  as  follows: 
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f  157.6    Applications;  geiwral 
raquiramanta. 

(a)  Applicable  rules — (1)  Submission 
required  to  be  furnished  by  applicant 
under  this  subpart.  Applications, 
amendments  thereto,  and  all  exhibits 
and  other  submissions  required  to  be 
furnished  by  an  applicant  to  the 
Commission  under  this  subpart  must  be 
submitted  in  an  original  and  7 
conformed  copies.  To  the  extent  that 
data  required  under  this  subpart  has 
been  provided  to  the  Commission,  this 
data  need  not  be  duplicated.  The 
applicant  must,  however,  include  a 
statement  identifying  the  forms  and 
records  containing  the  required 
information  and  when  that  form  or 
record  was  submitted. 

(2)  The  following  must  be  submitted 
in  electronic  format  as  prescribed  by  the 
Commission: 

(i)  Applications; 

(ii)  Exnibits  to  applications; 

(iii)  Applications  covering 
acquisitions  and  all  attached  exhibits; 

(iv)  Applications  for  temporary 
certificates; 

(v)  Applications  to  abandon  facilities 
or  services  and  attached  exhibits; 

(vi)  The  progress  reports  required 
under  §  157.20(c)  and  (d); 

(vii)  Applications  submitted  under 
Subpart  E  of  this  part; 

(viii)  Applications  under  Subpart  F  of 
this  part; 

(ix)  Requests  for  authorization  under 
the  notice  procedures  established  in 
§157.205; 

(x)  The  annual  report  required  by 
S  157.207; 

(xi)  The  report  required  under 
§  157.214  when  storage  capacity  is 
increased; 

(xii)  Amendments  to  any  of  the 
sections  listed  in  paragraph  (a)(2). 

(3)  All  filings  must  be  signed  in 
compliance  with  the  following: 

(i)  The  signature  on  a  filing 
constitutes  a  certification  that:  the 
signer  has  read  the  filing  signed  and 
knows  the  contents  of  the  paper  copies 
and  electronic  Tiling;  the  paper  copies 
contain  the  same  information  as 
contained  in  the  electronic  niing;  the 
contents  as  stated  in  the  copies  and  in 
the  electronic  filing  are  true  to  the  best 
knowledge  and  belief  of  the  signer;  and 
the  signer  possesses  full  power  and 
authority  to  sign  the  filing. 

(ii)  A  filing  must  be  signed  by  one  of 
the  following: 

(A)  the  person  on  behalf  of  whom  the 
filing  is  made; 

(Bjan  officer,  agent,  or  employee  of 
the  governmental  authority,  agency,  or 
instrumentality  on  behalf  of  which  the 
niing  is  made;  or. 

(CTa  representative  qualified  to 
practice  before  the  Commission  under 


§  385.2101  of  this  chapter  who 
possesses  authority  to  sign. 

(4)  Suitable  means  of  electronic 
transmission  or  electronic  media 
suitable  for  Commission  filings  are 
listed  in  the  instructions  for  each  form 
and  filing.  Lists  of  suitable  electronic 
media  are  available  upon  request  from 
the  Commission.  The  formats  for  the 
electronic  filing  and  paper  copy  can  be 
obtained  at  the  Federal  Energy 
Regulatory  Commission,  Public 
Information  and  Reference  Branch,  888 
First  Street.  NE..  Washington.  D.C. 
20426.     • 

(5)  Other  requirements.  Applications 
under  section  7  of  the  Natural  Gas  Act 
must  conform  to  the  requirements  of 
§§  157.5  through  157.14.  Amendments 
to  or  withdrawals  of  applications  roust 
conform  to  the  requirements  of 

§§  385.213  and  385.214  of  this  chapter. 
If  the  application  involves  an 
acquisition  of  facilities,  it  must  conform 
to  the  additional  requirements 
prescribed  in  §§  157.15  and  157.16.  If 
the  application  involves  an 
abandonment  of  facilities  or  service,  it 
must  conform  to  the  additional 
requirements  prescribed  in  §  157.18. 
(d)  General  content  of  application. 

•  •        •        *        • 

(8)  For  applications  to  construct  new 
facilities,  the  complete  information 
necessary  for  the  Commission  to  make 
an  upfront  determination  on  the  rate 
treatment  of  the  proposed  project  in 
accordance  with  the  Statement  of  Policy 
in  Docket  No.  PL94-4-000.  if  the 
applicant  does  not  propose  to  charge 
incremental  rates.  The  Policy  Statement 
can  be  found  at  71  FERC  (CCH)  1 61.241 
(1995)  or  on  the  FERC  Homepage  at 
http://ivww.ferc.fed.us/newsl/policy/ 
pages/policy. htm.  Such  information 
should  include,  but  is  not  limited  to  the 
following: 

(i)  Documentation  speciHcally . 
showing  that  an  expansion  project  will 
increase  system  or  operational 
reliability,  or  provide  other  financial 
benefits; 

(ii)  Detailed  cost-of-service  data 
supporting  the  cost  of  the  expansion 
project,  a  detailed  study  showing  the 
revenue  responsibility  for  each  firm  rate 
schedule  under  the  pipeline's  currently 
effective  rate  design  and  under  the 
pipeline's  proposed  roUed-in  rate 
design,  a  detailed  rate  impact  analysis 
by  rate  schedule  (including  by  zone,  if 
applicable),  and  an  analysis  reflecting 
the  impact  of  the  fuel  usage  by  zone 
resulting  from  the  proposed  expansion 
project. 

•  •••'• 

12.  Section  157.8  is  revised  to  read  as 
follows: 


f  1 57.8    Acceptance  for  filing  or  rejection 
of  applications. 

Applications  will  be  docketed  when 
received  and  the  applicant  so  advised. 
If  an  application  does  not  conform  to 
the  requirements  of  this  part,  the 
Director  of  the  Office  of  Pipeline 
Regulation  may  reject  the  application 
within  10  days  of  filing  as  provided  by 
§  385.2001(b)  of  this  chapter.  This 
rejection  is  without  prejudice  to  an 
applicant's  refiling  a  complete 
application.  However,  an  application 
will  not  be  rejected  solely  on  the  basis 
of  environmental  reports  that  are 
incomplete  because  the  company  has 
not  been  granted  access  by  the  affected 
landowner(s)  to  perform  required 
surveys,  etc.  An  application  which 
relates  to  an  operation,  sale,  service, 
construction,  extension  acquisition,  or 
abandonment  concerning  which  a  prior 
application  has  been  filed  and  rejected, 
shall  be  docketed  as  a  new  application. 
Such  new  application  shall  state  the 
docket  number  of  the  prior  rejected 
application. 

13.  In  §  157.9,  the  first  sentence  is 
revised  to  read  as  follows: 

f  157.9    Notica  of  application. 

Notice  of  each  application  filed, 
except  when  rejected  in  accordance 
with  §  157.8,  will  be  issued  within  10 
days  of  filing,  and  subsequently  will  be 
published  in  the  Federal  Register  and 
copies  of  such  notice  mailed  to  States 
affected  thereby.  *  •   * 

14.  Section  157.10  is  revised  to  read 
as  follows: 

§  1 57. 1 0    Interventions  and  protests. 

Notices  of  applications,  as  provided 
by  §  157.9.  will  fix  the  time  within 
which  any  person  desiring  to  participate 
in  the  proceeding  may  file  a  petition  to 
intervene,  and  within  which  any 
interested  regulatory  agency,  as 
provided  by  §  385.214  of  this  chapter, 
desiring  to  intervene  may  file  its  notice 
of  intervention.  Any  person  filing  a 
petition  to  intervene  or  notice  of 
intervention  shall  state  specifically 
whether  he  seeks  formal  hearing  on  the 
application.  Any  person  may  file  to 
intervene  on  environmental  grounds 
based  on  the  draft  environmental  impact 
statement  as  stated  at  §  380.10(a)(l)(i)  of 
this  chapter.  In  accordance  with  that 
section,  such  intervention  will  be 
deemed  timely  as  long  it  is  filed  within 
the  comment  period  for  the  draft 
environmental  impact  statement. 
Failure  to  make  timely  filing  will 
constitute  grounds  for  denial  of 
participation  in  the  absence  of 
extraordinary  circumstances  for  good 
cause  shown.  A  copy  of  each 
application,  supplement  and 
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amendment  thereto,  including  exhibits 
required  by  §  157.14. 157.16.  and 
157.18.  shall  upon  request  be  promptly 
supplied  by  the  applicant  to  anyone 
who  has  filed  a  petition  for  leave  to 
intervene  or  given  notice  of 
intervention.  However,  an  applicant  is 
not  required  to  serve  voluminous  or 
difficult  to  reproduce  material,  such  as 
copies  of  environmental  information,  to 
all  parties,  unless  such  material  is 
specifically  requested.  Within  two 
business  days  of  receiving  a  request  for 
a  complete  copy  from  any  party,  the 
applicant  must  serve  a  full  copy  of  any 
filing.  Pipelines  will  be  required  to  keep 
all  voluminous  material  on  file  with  the 
Commission  and  make  such  information 
available  for  inspection  in  the  project 
area.  Protests  may  be  filed  in  accordance 
with  §  385.211  of  this  chapter  within  the 
time  permitted  by  any  person  who  does 
not  seek  to  participate  in  the 
proceeding. 

15.  In  §  157.14,  paragraph  (a)  is 
amended  to  remove  the  words  "On  or 
after  October  31, 1989,  exhibits"  and  the 
word  "Exhibits"  added  in  its  place; 
paragraph  (a)(5-e)  is  revised;  paragraph 
(a)(6-b)  is  removed;  paragraph  (a)(6-dj 
is  redesignated  as  (a)(6-b);  both 
references  in  newly  redesignated  (a)(6- 
b)  to  "IV"  is  removed  and  a  reference  to 
"II"  is  added  in  its  place:  paragraph 
(a)(6-c)  is  removed;  paragraph  (a)(12)  is 
removed  and  reserved;  paragraphs 
(a)(14)(i)  through  (vi)  are  revised;  and 
paragraphs  (a)(14)(vii)  through  (xiii)  are 
removed,  all  to  read  as  follows: 

{157.14    Exhibits. 

(a)  •  •  • 

(6)*  •  • 

(&-a)  Exhibit  F-I.  Environmental 
Report.  An  environmental  report  as 
specified  in  §§  380.3  and  380.12  of  this 
chapter.  Applicant  must  submit  all 
appropriate  revisions  to  Exhibit  F-I 
whenever  route  or  site  changes  are  filed. 
These  revisions  should  identify  the 
locations  by  mile  post  and  describe  all 
other  specific  differences  resulting  from 
the  route  or  site  changes,  and  should  not 
simply  provide  revised  totals  for  the 
resources  affected. 
•        •        •        •        • 

(12)  (Reserved] 

(14)*  *  * 

U)  A  description  of  the  class  (e.g. 
commercial  paper,  long-term  debt, 
preferred  stock)  and  cost  rates  for 
securities  expei^ted  to  be  issued  with 
construction  period  and  post- 
operational  sources  of  Hnancing 
separately  identified. 

(ii)  Statement  of  anticipated  cash 
flow,  including  provision  during  the 


period  of  construction  and  the  first  3 
full  years  of  operation  of  proposed 
facilities  for  interest  requirements, 
dividends,  and  capital  requirements. 

(iii)  A  balance  sheet  and  income 
statement  (12  months)  of  most  recent 
data  available. 

(iv)  Comparative  pro  forma  balance 
sheets  and  income  statements  for  the 
period  of  construction  and  each  of  the 
first  3  full  years  of  operation,  giving 
efiiect  to  the  proposed  construction  and 
proposed  financing  of  the  project. 

(v)  Any  additional  data  and 
information  upon  which  applicant 
proposes  to  rely  in  showing  the 
adequacy  and  availability  of  resources 
for  Bnancing  its  proposed  project. 

(vi)  In  instances  for  which  principal 
operations  of  the  company  have  not 
commenced  or  where  proposed  rates  for 
services  are  developed  on  an 
incremental  basis,  a  brief  statement 
explaining  how  the  applicant  will 
determine  the  actual  allowance  for 
funds  used  during  construction 
(AFUDC)  rate,  or  if  a  rate  is  not  to  be 
used,  how  the  applicant  will  determine 
the  actual  amount  of  AFUDC  to  be 
capitalized  as  a  component  of 
construction  cost,  and  why  the  method 
is  appropriate  under  the  circumstances. 
***** 

16.  In  §  157.16,  paragraph  (c)(1)  is 
revised  to  read  as  follows: 

S  157.16    ExIiMts  reialing  to  acqulations. 

*  •  *  *  • 

(c)  *  •  • 

(1)  The  amounts  recorded  upon  the 
books  of  the  vendor,  as  being  applicable 
to  the  facilities  to  be  acquired,  and  the 
related  depreciation,  depletion,  and 
amortization  reserves.  Include  a  brief 
statement  explaining  the  basis  or 
methods  used  to  derive  the  related 
depreciation,  depletion  and 
amortization  reserves. 


§157.17    [Amended] 

17.  In  §  157.17,  the  words  "Before 
October  31, 1989,  and  thereafter 
whenever"  are  removed  from  paragraph 
(a)  and  the  word  "Whenever"  added  in 
their  place;  and  the  words  "On  or  after 
October  31, 1989,  the"  are  removed 
from  paragraph  (b)  and  the  word  "The" 
added  in  their  place. 

18.  In  §  157.18,  a  new  sentence  is 
added  between  the  first  and  second 
sentence  in  the  introductory  paragraph 
and  in  paragraph  (f)(2);  paragraph  (f)(3) 
is  revised  to  read  as  follows: 

S  157.18    Applications  to  abandon  facilities 
or  servios;  exhibits. 

•  *   •  Any  application  for  an 
abandonment  that  is  not  excluded  by 


§  380.4(a)(28)  or  (29),  must  include  an 
environmental  report  as  specified  by 
§  380.3(c)(2).  •   *   • 

*  •  *  *  • 

(f)*   •   • 

(2)  *  *  *  Include  a  brief  statement 
explaining  the  basis  or  methods  used  to 
derive  the  accumulated  depreciation 

related  to  the  property  to  be  disposed  of. 

*  *  • 

(3)  State  the  amount  of  accumulated 
deferred  income  taxes  attributable  to  the 
property  to  be  abandoned  and  the  tax 
basis  of  the  pro{>erty.  *  *  * 

***** 

19.  In  §  157.20,  paragraph  (b)  is 
revised;  the  phrases  ",  until  October  31. 
1989,"  and  ",  and  thereafter,"  are 
removed  from  paragraph  (c),  the  phrases 
",  before  October  31, 1989,"  and  and 
thereafter"  are  removed  &t>m  paragraph 
(d);  paragraph  (f)  is  removed  and 
paragraph  (g)  is  redesignated  as  (f)  to 
read  as  follows: 


{157.20    General  condWons 
certiflcales. 


(b)  Any  authorized  construction, 
extension,  or  acquisition  shall  be 
completed  and  made  available  for 
service  by  applicant  and  any  authorized 
operation,  service,  or  sale  shall  be 
actually  undertaken  and  regularly 
performed  by  applicant  within  (period 
of  time  to  be  specified  by  the 
Commission  in  each  order)  from  the 
issue  date  of  the  Commission's  order 
issuing  the  certificate.  Applicant  shall 
notify  the  Commission  in  writing  at 
least  30  days  prior  to  (expiration  date  of 
time  period  specified  in  the 
Commission's  order  issuing  the 
certificate)  that  the  end-user/shipper  is 
unable  to  meet  the  imposed  timetable  to 
commence  service. 


{ 157.21    [Removed] 

20.  Section  157.21  is  removed  and 
reserved. 

21.  In  §  157.102,  the  last  sentence  in 
paragraph  (a)(1)  is  removed;  paragraph 
(b)(l)(v)  is  revised  to  read  as  follows: 

{157.102    Contents  of  appMction  and 


(b)*  *  • 

(D*  *  * 

(v)  An  environmental  report  as 
specified  in  §§  380.3  and  380.12  of  this 
chapter.  Applicant  must  submit  all 
appropriate  revisions  to  the 
environmental  report  whenever  route  or 
site  changes  are  filed.  These  revisions 
should  identify  and  describe  the 
specific  differences  resulting  from  the 
route  or  site  changes,  and  not  just 
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provide  revised  totals  for  the  resources 
affected;  and 


f  157.103    [AfiWfMledl 

22.  In  §  157.103(j).  the  words  "and 
Producer"  are  removed. 

1157.201  [Anwndad] 

23.  In  §  157.201(a)  the  words  "sales 
arrangements"  are  removed. 

24.  In  8 157.202.  paragraphs  (b)|2)(i) 
and  (b)(2)(ii)(A).  (B).  (D).  (E).  and  (F). 
and  paragraphs  (b)(4).  (5).  (7).  (10)  are 
revised:  and  (b)(12)  through  (14)  are 
removed  to  read  as  follows: 

1157.202  OelMtiOilS. 


(b)*  •  • 

(2)(i)  Eligible  facility  means,  except  as 
provided  in  paragraph  (b)(2)(ii)  of  this 
section,  any  facility  subject  to  the 
Natural  Gas  Act  jurisdiction  of  the 
Commission  that  is  necessary  to  provide 
service  within  existing  certificated 
volumes.  Eligible  facility  also  includes 
any  gas  supply  facility  or  any  facility, 
including  receipt  points,  needed  by  the 
certificate  holder  to  receive  gas  into  its 
system  for  further  transport  or  storage, 
and  interconnecting  points  between 
transporters  that  transport  natural  gas 
under  part  284  of  this  chapter.  Further, 
eligible  facility  includes  mainline  and 
lateral  replacements  that  do  not  qualify 
under  §  2.55(b)  of  this  chapter  because 
they  will  have  an  impact  on  the  capacity 
of  the  mainline  facilities. 

(ii)*  •  * 

(A)  A  main  line  of  a  transmission 
system,  except  replacement  facilities 
covered  under  paragraph  (b)(2)(i)  of  this 
section. 

(B)  An  extension  of  a  main  line, 
except  replacement  facilities  covered 
under  paragraph  (b)(2)(i). 

•  •        •        •        • 

(D)  A  facility  required  to  test,  develop 
or  utilize  an  underground  storage  field 
and  that  alters  the  certificated  capacity 
of  the  storage  field,  or  a  facility  required 
to  store  gas  above  ground  in  either  a 
gaseous  or  liquified  state,  or  a  facility 
used  to  receive  gas  from  plants 
manufacturing  synthetic  gas  or  from 
plants  gasifying  liquefied  natural  gas. 

(E)  Delivery  points  under  §  157.21 1. 

(F)  Temporary  compression  under 

§  157.209. 

•  •        *        •        • 

(4)  Temporary  compression  means 
compressor  facilities  installed  and 
operated  at  existing  compressor 
locations  for  the  limited  purpose  of 
temporarily  replacing  existing 
permanent  compressor  facilities  that  are 
undergoing  maintenance  or  repair  or 


that  are  pending  permanent 
replacement. 

(5)  Main  line  means  the  principal 
transmission  facilities  of  a  pipeline 
system  extending  from  supply  areas  to 
market  areas  and  does  not  include  small 
diameter  supply  or  delivery  laterals  or 
gathering  lines. 

(7)  Project  means  a  unit  of 
improvement  or  construction  that  is 
used  and  useful  upon  completion. 

•        •        •        •        • 

(10)  Delivery  point(s)  means  a  tap 
and/or  metering  and  appurtenant 
facilities  necessary  to  enable  the 
certificate  holder  to  deliver  gas  to  any 
customer. 


1157.203    [Amended] 

25.  In  §  157.203.  paragraph  (b)  is 
amended  to  remove  the  references  to 
"157.213(a)"  and  "157.217"  and  to  add 
the  reference  "157.209(a)"  immediately 
after  '§§  157.208(a)".  Paragraph  (c)  is 
amended  to  remove  the  reference  to 
"157.211.  157.211(b).  157.212. 
157.213(b)"  and  to  add  the  reference 
"157.211(a)(2)"  in  their  place. 

f  157.204    [Amended] 

26.  In  §  157.204.  paragraph  (d)(2)  is 
removed:  paragraph  (d)(3)  is 
redesignated  as  d(2);  and  paragraphs 
(d)(4)  and  (5)  and  paragraph  (e)  are 
removed. 

27.  In  §  157.205,  paragraphs  (a) 
introductory  text  and  (b)  introductory 
text  are  revised:  paragraph  (c)  is 
removed:  paragraphs  (d)  through  (i)  are 
redesignated  as  (c)  through  (h);  newly 
designated  (c)  is  revised:  redesignated 
(f)  the  words  "and  Producer"  is 
removed:  in  redesignated  (d)  add  the 
phrase  "issue  a  notice  of  the  request 
within  10  days  of  the  date  of  the  filing 
and"  after  the  words  "Commission 
shall':  redesignated  (e)(2)  is  revised:  in 
redesignated  (0  add  the  words  "or 
dismissed"  after  the  words  "is  not 
withdrawn":  in  redesignated  (g) 
introductory  text  is  revised,  the  words 
"and  stafT'  are  removed,  the  phrase 
"certificate  holder,  the  protestor"  is 
revised  to  read  "certificate  holder  and 
protestor",  and  a  sentence  is  added  at 
the  end  of  the  paragraph:  and  in 
redesignated  (h)(2)  add  the  words  "or 
dismissed"  after  the  word&. 
"subsequently  withdrawn"  and  the 
words  "or  dismissal"  after  the  words 
"after  the  withdrawal"  to  read  as 
follows: 

f  157.206    Notioe  Procedure. 

(a)  Applicability.  No  activity 
described  in  §§  157.208(b).  157.211, 
157.214  or  157.216(b)  is  authorized  by 


a  blanket  certificate  granted  under  this 
subpart,  unless,  prior  to  undertaking 
such  activity: 

(b)  Contents.  For  any  activity  subject 
to  the  requirements  of  this  section,  the 
certificate  holder  must  file  with  the 
Secretary  of  the  Commission  an  original 
and  seven  copies,  as  prescribed  in 

§  157.6(a)  and  385.2011  of  this  chapter, 
a  request  for  authorization  under  the 
notice  procedures  of  this  section  that 
contains: 

•  •        •        •        • 

(c)  Rejection  of  request.  The  Director 
of  the  Office  of  Pipeline  Regulation  may 
reject  within  10  days  of  the  date  of  filing 
a  request  which  patently  fails  to  comply 
with  the  provisions  of  paragraph  (b)  of 
this  section,  without  prejudice  to  the 
pipeline's  refiling- a  complete 
application. 

•  •        •        •        • 

(e)'  *  • 

(2)  Protests  shall  be  filed  in  the 
following  form: 

UNITED  STATES  OF  AMERICA 
BEFORE  THE  FEDERAL  ENERGY 
REGULATORY  COMMISSION 

(Name  of  pipeline  holding  the  blanket 

certificate] 

Docket  No.  [Include  both  docket  no.  of 

the  blanket  certificate  and  the  prior 

notice  transaction] 

PROTEST  TO  PROPOSED  BLANKET 
CERTinCATE  ACTIVITY 

(Name  of  Protestor)  hereby  protests 
the  request  filed  by  (Name  of  pipeline) 
to  conduct  a  (construction  of  facilities, 

abandonment,  etc.)  under  §  157. of 

the  Commission's  regulations.  Protestor 
seeks  to  have  this  request  processed  as 
a  separate  application. 

(Include  a  detailed  statement  of 
Protestor's  interest  in  the  activity  and 
the  specific  reasons  and  rationale  for  the 
objection  and  whether  the  protestor 
seeks  to  be  an  intervener.) 

(g)  Withdmwal  or  dismissal  of 
protests.  •  •  •  The  Director  of  the 
Office  of  Pipeline  Regulation  may 
dismiss  any  protest  which  does  not  raise 
a  substantive  issue  and  fails  to  provide 
any  specific  detailed  reason  or  rationale 
for  the  objection. 

•  •        •        •        • 

28.  In  §  157.206.  paragraphs  (b).  (c). 
(e).  and  (h)  are  removed;  paragraph  (d) 
is  redesignated  as  paragraph  (b): 
paragraph  (f)  is  redesignated  as  (c); 
paragraph  (g)  is  redesignated  as  (d):  in 
redesignated  (b)(1)  the  reference  to 
"$  2.69"  is  removed  and  the  reference  to 
"§380.15"  is  added  in  its  place;  in 
redesignated  (b)(3)(i)  through  (iii)  the 
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references  to  paragraph  "(d)"  are 
removed  and  a  reference  to  "(b)"  is 
added  in  its  place;  redesignated  (b)(5)  is 
revised;  and  redesignated  paragraph  (c) 
is  revised  to  read  as  follows: 

f  157.206    Standard  conditions. 

(b)*  •  • 

(5)  The  noise  attributable  to  any 
compressor  facility  installed,  modified, 
upgraded,  or  uprated  pursuant  to  the 
blanket  certificate  shall  not  exceed  a 
day-night  sound  level  (Lan)  of  55  db  (A) 
at  any  noise-sensitive  area  unless  the 
noise-sensitive  areas  (such  as  schools, 
hospitals,  or  residences)  are  established 
after  facility  construction,  modification, 
upgrade,  or  uprate. 

(c)  Commencement.  Any  authorized 
construction,  extension,  or  acquisition 
shall  be  completed  and  made  available 
for  service  by  the  certificate  holder  and 
any  authorized  operation,  or  service, 
shall  be  available  within  one  year  of  the 
date  the  activity  is  authorized  pursuant 
to  §  157.205(h).  The  certificate  holder 
may  apply  to  the  Director  of  the  Office 
of  Pipeline  Regulation  for  an  extension 
of  this  deadline.  However,  if  the  request 
for  extension  is  not  due  to  construction 
delays,  the  certificate  holder  must 
provide  notification  that  the  end-user/ 
shipper  is  unable  to  meet  the  one  year 
timetable. 
***** 

29.  In  §  157.207.  paragraphs  (b)  and 
(c)  are  revised;  paragraph  (f)  is  removed; 
paragraphs  (g)  and  (h)  are  redesignated 
as  paragraphs  (f)  and  (g)  to  read  as 
follows: 

S  157.207    QSnerai  reporting  requiramants. 

**•••■ 

(b)  For  each  delivery  point  authorized 
under  §  157.211(a)(1).  the  information 
required  by  §  157.211(c): 

(c)  For  each  temporary  compressor 
fecility  under  §  157.209,  the  information 
required  by  §  157.209(b); 
***** 

30.  In  §  157.208.  the  heading  is 
revised;  in  paragraphs  (a)(2)  and  (b)(2) 
add  the  word  "replace"  after  the  word 
"construct,':  remove  paragraphs  (c)(6) 
and  (c)(8);  paragraph  (c)(7)  is 
redesignated  as  (c)(6),  paragraphs  (c)(9) 
through  (11)  are  redesignated  as  (c)(7) 
through  (9);  in  redesignated  (c)(9)  the 
first  sentence  is  revised  and  a  new 
sentence  is  added  at  the  end;  in 
paragraph  (d)  the  reference  to  "GNP"  is 
removed  and  a  reference  to  "GDP"  is 
added  in  its  place,  the  words  "and 
Producer"  are  removed,  and  the 
reference  to  "375.307(t)"  is  corrected  to 
"375.307(d)":  in  paragraph  (e)  the 


introductory  text  and  paragraph  (e)(2) 
are  revised,  paragraphs  (e)(4]  through 
(e)(7)  are  removed;  paragraph  (e)(8)  is 
redesignated  as  (e)(4),  paragraph  (e)(9)  is 
redesignated  as  (e)(5);  and  in  paragraph 
(g)  the  words  "and  Producer"  are 
removed  to  read  as  follows: 

§157.208    Construction,  acquisition, 
operation,  replacement,  and  miscellaneous 
rearrangement  of  facilities. 

(0*  *  • 

(9)  A  concise  analysis  discussing  the 
relevant  issues  outlined  in  §  380.12  of 
this  chapter.  *  •  •  Include  a  copy  of 
the  "clearances"  received  for 
compliance  with  the  Endangered 
Species  Act.  National  Historic 
Preservation  Act.  and  Coastal  Zone 
Management  Act. 
*        •        *        *       .  • 

(e)  Reporting  requirements.  For  each 
facility  completed  during  the  calendar 
year  pursuant  to  paragraph  (a)  of  this 
section,  the  certificate  holder  shall  file, 
in  the  manner  prescribed  in  §§  157.6(a) 
and  385.2011  of  this  chapter,  as  part  of 
the  required  annual  report  under 
§  157.207(a)  the  information  described 
in  paragraph  (e)(1)  through.(5)  of  this 
section.  For  each  facility  completed 
during  the  calendar  year  pursuant  to 
paragraph  (b)  of  this  section,  the 
certificate  holder  shall  file  in  the 
manner  prescribed  in  this  paragraph 
only  the  information  described  in 
paragraph  (e)(3). 

(!)••• 

(2)  The  specific  purpose,  location,  and 
beginning  and  completion  date  of 
construction  of  the  facilities  installed, 
and.  if  applicable,  a  statement 
indicating  the  extent  to  which  the 
facilities  were  jointly  constructed: 
***** 

31.  Section  157.209  is  added  to  read 
as  follows: 

§  1 57.209    Temporary  compression 
facilities 

(a)  Automatic  authorization.  If  the 
cost  does  not  exceed  the  cost  limitations 
set  forth  in  column  1  in  the  Limit 
section  of  Table  I.  under  §  157.208(d)  of 
this  chapter,  the  certificate  holder  may 
install,  operate  and  remove  temporary 
facilities  provided  that  the  temporary 
compressor  facilities  shall  not  be  used 
to  increase  the  volume  or  service  above 
that  rendered  by  the  involved  existing 
permanent  compressor  unit(s). 

(b)  Reporting  requirements.  As  part  of 
the  certificate  holder's  annual  report  of 
projects  authorized  under  paragraph  (a) ' 
of  this  section,  the  certificate  holder 
must  report  the  following  in  the  manner 
prescribed  in  §§  157.6(a)  and  385.2011 
of  this  chapter: 


(1)  A  description  of  the  temporary 
compression  facility,  including  the  size, 
type  and  number  of  compressor  units: 

(2)  The  location  at  which  temporary 
compression  was  installed,  operated 
and  removed,  including  its  location 
relative  to  existing  facilities; 

(3)  A  description  of  the  permanent 
compression  facility  which  was 
unavailable,  and  a  statement  explaining 
the  reason  for  the  temporary 
compression: 

(4)  The  dates  for  which  the  temporary 
compression  was  installed,  operated 
and  removed;  and 

(5)  If  applicable,  the  information 
required  in  §  157.208(e)(4). 

§157.210    [Removed] 

32.  §  157.210  is  removed  and 
reserved. 

33.  In  §  157.211.  the  heading, 
paragraphs  (a),  (b)(1)  through  (5),  and 
(c)(1)  through  (3)  are  revised  and  a  new 
paragraph  (c)(4)  is  added  to  read  as 
follows: 

§157.211    Delivery  points 

(a)  Construction  and  operation — (1) 
Automatic  authorization.  The  certificate 
holder  may  acquire,  construct,  replace, 
modify,  or  operate  any  delivery  point, 
excluding  the  construction  of  certain 
delivery  points  subject  to  the  prior 
notice  provisions  in  paragraph  (a)(2)  of 
this  section  if: 

(i)  The  natural  gas  is  being  delivered 
to.  or  for  the  account  of,  a  shipper  for 
whom  the  certificate  holder  is.  or  will 
be.  authorized  to  transport  gas;  and 

(ii)  The  certificate  holder's  tariff  does 
not  prohibit  the  addition  of  new 
delivery  points. 

(2)  Prior  notice.  Subject  to  the  notice 
procedure  in  §  157.205.  the  certificate 
holder  may  construct  a  delivery  point  if: 

(i)  The  natural  gas  is  being  delivered 
to,  or  for  the  account  of.  an  end-user 
that  is  currently  being  served  by  a  local 
distribution  company;  and 

(ii)  The  natural  gas  is  being  delivered 
to  a  shipper  for  whom  the  certificate 
holder  is.  or  will  be.  authorized  to 
transport  gas;  and 

(iii)  The  certificate  holder's  tariff  does 
.not  prohibit  the  addition  of  new 
delivery  points. 

(b)*  *  • 

(1)  The  name  of  the  end-user,  the 
location  of  the  delivery  point,  and  the 
distribution  company  currently  serving 
the  end-user: 

(2)  A  description  of  the  facility  and 
any  appurtenant  facilities: 

(3)  A  USGS  7»/j-minute  series  (scale 
1:24.000  or  1:25.000)  topographic  map 
(or  map  of  equivalent  or  greater  detail, 
as  appropriate)  showing  the  location  of 
the  proposed  facilities: 
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(4)  The  quantity  of  gas  to  be  delivered 
through  the  proposed  facility: 

(5)  A  description,  with  supporting 
data,  of  the  impact  of  the  service 
rendered  through  the  proposed  delivery 
tap  upon  the  certificate  holder's  peak 
day  and  annual  deliveries. 

(c)*  •  * 

(1)  A  description  of  the  facilities 
acquired,  constructed,  replaced, 
modiBed  or  operated  pursuant  to  this 
section; 

(2)  The  location  and  maximum 
quantities  delivered  at  such  delivery 
point; 

(3)  The  actual  cost  of  the  delivery 
point  and  the  date  such  delivery  point 
is  ready  and  available  for  service;  and 

.    (4)  The  date  of  each  clearance 
obtained  pursuant  to  §  157.206(b)(3)  and 
the  date  construction  began. 


1157.212   [RMnoved] 

34.  Section  157.212  is  removed  and 
reserved. 

f  157.213    (nwno¥Ml] 

35.  Section  157.213  is  removed  and 
reserved. 

36.  In  §  157.215.  paragraph  (b)(l)(iii) 
is  revised  to  read  as  follows: 

S  157.215    Undarground  storage  testing 


(!)•  *  * 

(iii)  The  cost  of  such  facilities,  the 
date  construction  began,  and  the  date 
they  were  placed  in  service: 

•        *        •        •        • 

37.  In  §  157.216,  paragraphs  (a)(1)  and 
(2),  (b).  (c)(1)  and  (3).  and  (d)(1).  (2).  and 
(4)  are  revised:  and  new  paragraphs 
(c)(5),  and  (d)(5)  are  added  to  read  as 
follows: 

f1S7.21«    /^ewdonwiswt 

(a)*   '   • 

(1)  A  receipt  or  delivery  point,  or 
related  supply  or  delivery  lateral, 
provided  the  point  has  not  been  used  to 
provide  (i)  Interruptible  transportation 
service  during  the  one  year  period  prior 
to  the  effective  date  of  the  proposed 
abandonment,  or 

(ii)  Firm  transportation  service  during 
the  one  year  period  prior  to  the  effective 
date  of  the  proposed  abandonment, 
provided  the  point  is  no  longer  covered 
under  a  firm  contract;  or 

(2)  An  eligible  facility  that  was 
installed  pursuant  to  automatic 
authority  under  §  157.208(a),  or  that 
now  qualifies  for  automatic  authority 
under  §  157.208(a),  provided  the 
certlHcate  holder  obtains  the  written 
consent  of  the  customers  served  through 


such  facility.  Consent  is  required  from 
customers  that  have  received  service 
during  the  immediate  past  12  months, 
(b)  Prior  notice.  Subject  to  the  notice 
requirements  of  §  157.205,  the  certificate 
holder  is  authorized  pursuant  to  section 
7(b)  of  the  Natural  Gas  Act  to  abandon: 

(1)  Any  receipt  or  delivery  point  if  all 
of  the  existing  customers  of  the  pipeline 
served  through  the  receipt  or  delivery 
point  consent  in  writing  to  the 
abandonment.  When  filing  a  request  for 
authorization  of  the  proposed 
abandonment  under  the  notice 
procedures  of  §  157.205.  the  certificate 
holder  shall  notify,  in  writing,  the  State 
public  service  commission  having 
regulatory  authority  over  retail  service 
to  the  customers  served  through  the 
delivery  point. 

(2)  Any  other  facility  which  qualifies 
as  an  eligible  facility,  and  which  is  not 
otherwise  eligible  for  automatic 
authorization  under  paragraph  (a)(2)  of 
this  section,  provided  the  certiflcate 
holder  obtains  the  written  consent  of  all 
of  the  customers  served  through  such 
facility.  Consent  is  required  firom 
customers  that  have  received  service 
during  the  immediate  past  12  months. 

(0*  •  • 

(1)  The  location,  type,  size,  and  length 
of  the  subject  facilities; 

•        •        •        •        • 

(3)  For  each  facility  an  oath  statement 
that  all  of  the  customers  served  during 
the  past  year  by  the  subject  facilities 
have  consented  to  the  abandonment,  or 
an  explanation  of  why  the  customers' 
consent  is  not  available; 


(5)  For  any  abandonment  resulting  in 
earth  disturbance,  a  USGS  7V2-minute- 
series  (scale  1:24,000  or  1:25,000) 
topographic  map  (or  map  of  equivalent 
or  greater  detail,  as' appropriate) 
showing  the  location  of  the  proposed 
facilities. 

(d)*  •  • 

(1)  A  description  of  the  facilities 
abandoned  pursuant  to  this  section; 

(2)  The  docket  number(s)  of  the 
certificate(s)  authorizing  the 
construction  and  operation  of  the 
facilities  to  be  abandoned; 
***** 

(4)  The  date  earth  disturbance,  if  any, 
related  to  the  abandonment  began  and 
the  date  the  facilities  were  abandoned; 
and 

(5)  The  date  of  the  clearances 
obtained  pursuant  to  §  157.206(b)(3),  if 
earth  disturbance  was  involved. 


f  1 57.21 8    Changes  in  euslomar  name. 

(a)  Automatic  authorization.  The 
efliective  certificates  of  the  certificate 
holder  may  be  amended  to  the  extent 
necessary  to  reflect  the  change  in  the 
name  of  an  existing  customer,  if  the 
certificate  holder  has  filed  any 
necessary  conforming  changes  in  its 
tariflis.  including  the  customer's  old 
name. 


f  157.217 

38.  §  157.217  is  removed  and 
reserved. 

39.  In  §  157.218.  paragraph  (a)  is 
revised  to  read  as  follows: 


Appendix  I  to  Subpart  F  of  Fart  157 

40.  In  appendix  I  to  subpart  F  of  part 
157,  in  the  reference  to 

"§  157.206(d)(3)(i)"  in  the  heading  and 
the  references  to  "§  157.206(d)"  and 
"§  157.206(d)(7)"  in  the  introduction  the 
"(d)"  is  removed  and  a  "(b)"  is  added 
in  their  place;  the  references  to 
"§  157.206(d)(2)(vii)"  in  the  second 
introductory  paragraph,  paragraphs  2,  3, 
and  4(b)  are  revised  to  read 
"§  157.206(b)(2)(vi)":  and  the  words",  or 
that  no  further  consultation  is 
necessary"  is  added  to  the  end  of 
paragraph  4(b). 

Appendix  II  to  Sul^art  F  of  Part  157 

41.  In  appendix  II  to  subpart  F  of  part 
157,  in  the  references  to 

"§  157.206(d)(3)(ii)"  in  the  heading  and 
"§  157.206(d)(3)(ii)"  in  the  introduction 
the  "(d)"  is  removed  and  a  "(b)"  is 
added  in  its  place;  in  the  references  to 
"§  157.206(d)(2)(iv)"  in  paragraphs  (4), 
(6).  (7)  and  (8)  the  "(d)"  and  "(iv)"  are 
removed  and  a  "(b)"  and  "(iii)"  are 
added  in  their  place;  in  paragraph  (l)(b) 
the  reference  to  "Environmental 
Evaluation  Branch,  Office  of  Pipeline 
and  Producer  Regulation"  is  removed 
and  a  reference  to  "Environmental  staff 
of  the  Office  of  Pipeline  Regulation"  is 
added  in  its  place. 

PART  284— CERTAIN  SALES  AND 
TRANSPORTATION  OF  NATURAL  GAS 
UNDER  THE  NATURAL  QAS  ACT,  THE 
NATURAL  QAS  POUCY  ACT  OF  1978 
AND  RELATED  AUTHORITIES 

42.  The  authority  citation  for  Part  284 
continues  to  read  as  follows: 

Authority:  15  U.S.C.  71 7-71 7w,  3301- 
3432;  42  U.S.C  7101-7352;  43  U.S.C.  1331- 
1356. 

43.  In  §  284.221,  paragraph  (d)(1)  is 
amended  to  remove  the  "s"  from  the 
word  "paragraphs"  and  to  remove  the 
phrase  "and  (d)(3)";  paragraph  (d)(3)  is 
removed;  the  word  "replacement,"  is 
added  to  paragraph  (0(3)  after  the  word 
"operation";  paragraph  (0(4)  is  revised; 
and  the  phrase  "and  §  157.212"  is 
removed  from  paragraph  (h)(3)  to  read 
as  follows: 
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f  284.221    Qenaral  rule;  transportation  by 
intarstata  pipelines  on  behalf  of  others. 

•        *        *        •        * 

(0*  •  * 

(4)  Authorization  for  delivery  points 
is  subject  to  the  automatic  authorization 
under  §  157.211(a)(1)  and  the  prior 
notice  procedures  under  §  157.211(a)(2) 
and  §157.205. 


§284.288    [Removed] 

44.  §  284.288  is  removed  and 
reserved. 

PART  375— THE  COMMISSION 

45.  The  authority  citation  for  Part  375 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  551-557;  15  U.S.C. 
71 7-71 7w.  3301-3432;  16  U.S.C  791-«25r, 
2601-2645: 42  U.S.C  7101-7352. 

46.  In  §  375.307,  paragraph  (a)(1)  is 
amended  to  remove  "$5,000,000"  and  to 
add  the  words  "the  limits  specified  in 
Column  2  of  Table  I  in  §  157.208(d)"  in 
its  place;  paragraph  (a)(2)  is  removed; 
paragraphs  (a)(3)  through  (5)  are 
redesignated  as  paragraphs  (a)(2) 
through  (4)  and  are  revised;  paragraphs 
(a)(6)  and  (a)(7)  are  redesignated  as 
(a)(5)  and  (6);  paragraphs  (a)(8)  and 
(a)(9)  are  removed;  paragraph  (a)(10) 
through  (12)  are  redesignated  as  (a)(7) 
through  (9);  new  paragraph  (a)(10)  is 
added;  paragraphs  (a)(14)  through  (16) 
are  redesignated  as  (a)(ll)  through  (13), 
and  paragraphs  (a)(17)  and  (a)(18)  are 
removed;  paragraphs  (b)(4)  and  (5)  and 
(c)  are  removed;  paragraph  (d)  is 
redesignated  as  (c);  paragraphs  (e)(3) 
and  (7)  are  removed;  paragraphs  (e)(4) 
through  (6)  are  redesignated  as  (e)(3) 
through  (5);  paragraphs  (e)  through  (g) 
are  redesignated  as  (d)  through  (f);  and 
redesignated  paragraph  (e)(3)  is  revised 
all  to  read  as  follows: 

§375.307    Delegations  to  Itie  Director  of 
the  Office  of  Pipeline  Regulatioa 

*        •        •        •        • 

(a)*  *  • 

(2)  Applications  by  a  pipeline  for  the 
abandonment  of  pipeline  facilities  or  for 
the  deletion  of  delivery  points; 

(3)  Applications  to  abandon  pipeline 
facilities  or  services  involving  a  specific 
customer  or  customers,  if  such  customer 
or  customers  have  agreed  to  the 
abandonment; 

(4)  Applications  for  temporary  or 
permanent  certificates  (and  for 
amendments  thereto)  for  the 
transportation,  exchange,  or  storage  of 
natural  gas,  provided  that  the  cost  of 
construction  of  the  certificate 
applicant's. related  facility  is  less  than 


the  limits  specified  in  Column  2  of 
Table  I  in  §  157.208(d). 

•  •        *         *        • 

(10)  Dismiss  any  protest  that  does  not 
raise  a  substantive  issue  and  fails  to 
provide  any  specific  detailed  reason  or 
rationale  for  the  objection; 

*  *     ■   *        *        * 

(e)  *  *  " 

(3)  Fees  prescribed  in  §§  381.207  and 
381.403  of  this  chapter  in  accordance 
with  §§  381.106(b)  of  this  chapter; 


PART  380— REGULATIONS 
IMPLEMENTING  THE  NATIONAL 
ENVIRONMENTAL  POLICY  ACT. 

47.  The  authority  citation  for  Part  380 
continues  to  read  as  follows: 

Authority:  National  Environmental  Policv 
Act  of  1969,  42  U.S.C  4321-4370a: 
Department  of  Energy  Organization  Act,  42 
U.S.C  7107-7352:  E.G.  12009,  3  CFR  1978 
Comp.,  p.  142. 

§380.3    [Amended] 

48.  Section  380.3(c)(2)  is  amended  to 
add  the  words  "§  380.12  and"  after  the 
words  "information  identified  in". 

§380.4    [Amended] 

49.  At  §  380.4(a){28)  remove  the  word 
"tops"  and  add  the  word  "taps"  in  its 
place. 

50.  Section  380.12  is  added  to  read  as 
follows: 

§  380.1 2    Environmental  reports  for  Natural 
Gas  Act  applications. 

(a)(1)  The  applicant  must  submit  an 
environmental  report  with  any 
application  that  proposes  the 
construction,  operation,  or 
abandonment  of  any  facility  identified 
in  §  380.3(c)(2)(i).  The  environmental 
report  shall  consist  of  the  thirteen 
resource  reports  and  related  material 
described  in  this  paraBraph. 

(2)  The  detail  of  eacn  resource  report 
must  be  commensurate  with  the 
complexity  of  the  proposal  and  its 
potential  for  environmental  impact. 
Each  topic  in  each  resource  report  shall 
be  addressed  or  its  omission  justified, 
unless  resource  report  description 
indicates  that  the  data  is  not  required 
for  that  type  of  proposal.  If  material 
required  for  one  resource  report  is 
provided  in  another  resource  report  or 
in  another  exhibit,  it  may  be 
incorporated  by  reference.  If  any 
resource  report  topic  is  required  for  a 
particular  project  but  is  not  provided  at 
the  time  the  application  is  filed,  the 
environmental  report  shall  explain  why 
it  is  missing  and  when  the  applicant 
anticipates  it  will  be  filed. 

(3)  The  appendix  to  this  Part  contains 
a  checklist  of  the  minimum  filing 


requirements  for  an  environmental 
report.  Failure  to  provide  at  least  the 
applicable  checklist  items  will  result  in 
rejection  of  the  application. 

(b)  As  appropnate,  each  resource 
report  shall: 

(1)  Address  conditions  or  resources 
that  might  be  directly  or  indirectly 
affected  by  the  project. 

(2)  Identify  significant  environmental 
effects  expected  to  occur  as  a  result  of 
the  project; 

(3)  Identify  the  effects  of  construction, 
operation  (including  maintenance  and 
malfunctions),  and  termination  of  the 
project,  as  well  as  cumulative  effects 
resulting  from  existing  or  reasonably 
foreseeable  projects; 

(4)  Identify  measures  proposed  to 
enhance  the  environment  or  to  avoid, 
mitigate,  or  compensate  for  adverse 
efiects  of  the  project; 

(5)  Provide  a  list  of  publications, 
reports,  and  other  literature  or 
communications,  including  agency 
contacts,  that  were  cited  or  relied  upon 
to  prepare  each  report.  This  list  should 
include  the  name  and  title  of  the  person 
contacted,  their  affiliations,  and 
telephone  number. 

(cj  Resource  Report  1 — General 
project  description.  This  report  is 
required  for  all  applications.  It  will 
describe  facilities  associated  with  the 
project,  special  construction  and 
operation  procedures,  construction 
timetables,  future  plans  for  related 
construction,  compliance  with 
regulations  and  codes,  and  permits  that 
must  be  obtained.  Resource  Report  1 
must: 

(1)  Describe  and  provide  location 
maps  of  all  jurisdictional  facilities, 
including  all  aboveground  facilities 
associated  with  the  project  (such  as: 
meter  stations,  pig  launchers/receivers, 
valves),  to  be  constructed,  modified, 
abandoned,  replaced,  or  removed, 
including  related  construction  and 
operational  support  activities  and  areas 
such  as  maintenance  bases,  staging 
areas,  communications  towers,  power 
lines,  and  new  access  roads  (roads  to  be 
built  or  modified).  As  relevant,  the 
report  must  describe  the  length  and 
diameter  of  the  pipeline,  the  types  of 
aboveground  facilities  that  would  be 
installed,  and  associated  land 
requirements.  It  must  also  identify  other 
companies  that  must  construct 
jurisdictional  facilities  related  to  the 
project,  where  the  facilities  would  be 
located,  and  where  they  are  in  the 
Commission's  approval  process. 

(2)  Identify-  ana  describe  all 
nonjurisdictional  facilities  that  will  be 
built  in  association  with  the  project, 
including  facilities  to  be  built  by  other 
companies. 
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(i)  Provide  the  following  information: 

(A)  A  brief  description  of  each 
facility,  including  as  appropriate: 
ownership,  land  requirements,  gas 
consumption,  megawatt  size, 
construction  status,  and  an  update  of 
the  latest  status  of  Federal,  state,  and 
local  permits/approvals; 

(B)  The  length  and  diameter  of  any 
interconnecting  pipeline; 

(C)  Current  1:24,000/1:25,000  scale 
topographic  maps  showing  the  location 
of  the  facilities: 

(D)  Correspondence  with  the 
appropriate  State  Historic  Preservation 
Officer  (SHPO)  regarding  whether 
properties  eligible  for  listing  on  the 
National  Register  of  Historic  Places 
(NRHP)  would  be  affiacted: 

(E)  Correspondence  with  the  Fish  and 
Wildlife  Service  (and  National  Marine 
Fisheries  Service,  if  appropriate) 
regarding  potential  impacts  of  the 
proposed  facility  on  federally  listed 
threatened  and  endangered  species:  and 

(F)  For  facilities  within  a  designated 
coastal  zone  management  area,  a 
consistency  determination  or  evidence 
that  the  owner  has  requested  a 
consistency  determination  from  the 
state's  coastal  zone  management 
program. 

(ii)  Address  each  of  the  following 
factors  and  indicate  which  ones,  if  any, 
indicate  the  need  to  do  an 
environmental  review  of  project-related 
nonjurisdictional  facilities. 

(A)  Whether  or  not  the  regulated 
activity  comprises  "merely  a  link"  in  a 
corridor  type  project  (e.g.,  a 
transportation  or  utility  transmission 
project). 

(B)  Whether  there  are  aspects  of  the 
nonjurisdictional  facility  in  the 
immediate  vicinity  of  the  regulated 
activity  which  affect  the  location  and 
configuration  of  the  regulated  activity. 

(C)  The  extent  to  which  the  entire 
project  will  be  within  the  Commission's 
jurisdiction. 

(D)  The  extent  of  cumulative  Federal 
control  and  responsibility. 

(3)  Provide  the  following  maps  and 
photos: 

(i)  Current,  original  United  States 
Geological  Survey  (USGS)  7.5-minute 
series  topographic  maps  or  maps  of 
equivalent  detail,  covering  at  least  a  0.5- 
mile-wide  corridor  centered  on  the 
pipeline,  with  integer  mileposts 
identified,  showing  the  location  of 
rights-of-way.  new  access  roads,  other 
linear  construction  areas,  compressor 
stations,  and  pipe  storage  areas.  Show 
nonlinear  construction  areas  on  maps  at 
a  scale  of  1:3,600  or  larger  keyed 
graphically  and  by  milepost  to  the  right- 
of-way  maps. 


(ii)  Original  aerial  photographs  or 
photo-based  alignment  sheets,  not  more 
than  1  year  old  and  with  a  scale  of 
1:6,000  or  larger,  showing  the  proposed 
pipeline  route  and  location  of  major 
aboveground  facilities,  covering  at  least 
a  0.5  mile-wide  corridor,  and  including 
mileposts.  Alternative  formats  (e.g., 
blue-line  prints  of  acceptable  resolution) 
need  prior  approval  by  the 
environmental  staff  of  the  Office  of 
Pipeline  Regulation. 

(iii)  In  addition  to  the  copy  required 
under  §  157.6(a)(2)  of  this  chapter, 
applicant  should  send  two  additional 
copies  of  topographic  maps  and  aerial 
photos  directly  to  the  environmental 
staff  of  the  Office  of  Pipeline  Regulation. 

(4)  When  new  or  additional 
compression  is  proposed,  include  large 
scale  (1:3,600  or  greater)  plot  plans  of 
each  compressor  station.  The  plot  plan 
should  reference  a  readily  identifiable 
point(s)  on  the  USGS  maps  required  in 
paragraph  (c)(2)  of  this  section.  The 
maps  and  plot  plans  must  identify  the 
location  of  noise-sensitive  areas 
(schools,  hospitals,  or  residences)  near 
the  compressor  station,  existing  and 
proposed  compressor  and  auxiliary 
buildings,  access  roads,  and  the  limits  of 
areas  that  would  be  permanently 
disturbed. 

(5)  Identify  aboveground  facilities  to 
be  abandoned,  how  they  would  be 
abandoned,  and  how  the  site  would  be 
restored. 

(6)  Describe  and  identify  by  milepost, 
proposed  construction  and  restoration 
methods  to  be  used  in  areas  of  rugged 
topography,  residential  areas,  active 
croplands,  sites  where  the  pipeline 
would  be  located  longitudinally  under 
roads,  and  sites  where  explosives  are 
likely  to  be  used. 

(7)  Unless  provided  in  response  to 
Resource  Report  5,  describe  estimated 
workforce  requirements,  including  the 
number  of  pipeline  construction 
spreads,  average  workforce 
requirements  for  each  construction 
spread  and  meter  or  compressor  station, 
estimated  duration  of  construction  from 
initial  clearing  to  final  restoration,  and 
number  of  personnel  to  be  hired  to 
operate  the  proposed  project. 

(8)  Describe  reasonaoly  foreseeable 
plans  for  future  expansion  of  facilities, 
including  additional  land  requirements 
and  the  compatibility  of  those  plans 
with  the  current  proposal. 

(9)  Describe  all  authorizations 
required  to  complete  the  proposed 
action  and  the  status  of  applications  for 
such  authorizations.  Identify 
environmental  mitigation  requirements 
specified  in  any  permit  or  proposed  in 
any  permit  application  to  the  extent  not 
specified  elsewhere  in  this  section. 


(10)  Provide  thejiames  and  addresses 
of  all  landowners  whose  land  would  be 
crossed  by  the  project  facilities.  Include 
the  names  and  addresses  of  all  residents 
adjacent  to  new  or  modified  compressor 
stations. 

(d)  Resource  Report  2 — Water  use  and 
quality.  This  report  is  required  for  all 
applications,  except  those  which 
involve  only  facilities  within  the  areas 
of  an  existing  compressor,  meter,  or 
regulator  station  that  were  disturbed  by 
construction  of  the  existing  facilities,  no 
wetlands  or  waterbodies  are  on  the  site 
and  there  would  not  be  a  significant 
increase  in  water  use.  The  report  must 
describe  water  quality  and  provide  data 
sufficient  to  determine  the  expected  ' 
impact  of  the  project  and  the 
effectiveness  of  mitigative, 
enhancement,  or  protective  measures. 
Resource  Report  2  must: 

(1)  Identify  and  describe  by  milepost 
perennial  waterbodies  and  municipal 
water  supply  or  watershed  areas, 
especially  designated  surface  water 
protection  areas  and  sensitive 
waterbodies,  and  wetlands  that  would 
be  crossed.  For  each  waterbody 
crossing,  identify  the  approximate 
width,  state  water  quality 
classifications,  any  known  potential 
pollutants  present  in  the  water  or 
sediments,  and  any  potable  water  intake 
sources  within  3  miles  downstream. 

(2)  Compare  proposed  mitigation 
measures  with  the  staffs  current 
"Wetland  and  Waterbody  Construction 
and  Mitigation  Procedures,"  which  are 
available  from  the  Commission's 
Internet  Homepage  at  http:// 

www.  fere,  fed  .us/gas/en  vironment/ 
gidlines.htm  or  from  the  Commission's 
staff,  describe  what  proposed  alternative 
mitigation  would  provide  equivalent  or 
greater  protection  to  the  environment, 
and  provide  a  description  of  site- 
specific  construction  techniques  that 
would  be  used  at  each  major  waterbody 
crossing. 

(3)  Describe  typical  staging  area 
requirements  at  waterbody  and  wetland 
crossings.  Also,  identify  and  describe 
waterbodies  and  wetlands  where  staging 
areas  are  likely  to  be  more  extensive. 

(4)  Describe,  by  milepost,  wetland 
crossings  as  determined  by  field 
delineation  using  the  current  Federal 
methodology,  or  as  listed  on  National 
Wetland  Inventory  (NWI)  maps. 
Identify,  for  each  crossing,  the  wetland 
classification  specified  by  the  U.S.  Fish 
and  Wildlife  Service  and  the  length  of 
the  crossing.  If  NWI  maps  are  provided, 
include  two  copies  clearly  showing  the 
proposed  route  and  mileposts.  If  NWI 
maps  are  not  provided,  provide  two 
copies  of  USGS  maps  depicting 
wetlands  delineated  by  the  applicant. 
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(5)  Identify  aquifers  within  excavation 
depth  in  the  project  area,  including  the 
depth  of  the  aquifer,  current  and 
projected  use,  water  quality  and  average 
yield,  and  known  or  suspected 
contamination  problems. 

(6)  Describe  specific  locations,  the 
quantity  required,  and  the  method  and 
rate  of  withdrawal  and  discharge  of 
hydrostatic  test  water.  Describe 
suspended  or  dissolved  material  likely 
to  be  present  in  the  water  as  a  result  of 
contact  with  the  pipeline,  particularly  if 
an  existing  pipeline  is  being  retested. 
Describe  chemical  or  physical  treatment 
of  the  pipeline  or  hydrostatic  test  water. 
Discuss  waste  products  generated  and 
disposal  methods. 

(7)  If  underground  storage  of  natural 
gas  is  proposed: 

(i)  Identify  how  water  produced  ftt)m 
the  storage  field  will  be  disposed  of,  and 

(ii)  For  salt  caverns,  identify  the 
source  locations,  the  quantity  required, 
and  the  method  and  rate  of  withdrawal 
of  water  for  creating  salt  cavem(s),  as 
well  as  the  means  of  disposal  of  brine 
resulting  fit>m  cavern  leaching. 

(8)  Discuss  proposed  mitigation 
measures  to  reduce  the  potential  for 
adverse  impacts  to  surface  water  or 
groundwater  quality  to  the  extent  they 
are  not  described  in  response  to 
paragraph  (d)(2)  of  this  section.  Discuss 
the  potential  for  blasting  to  affect  water 
wells,  springs,  and  wetlands,  and 
measures  to  be  taken  to  detect  and 
remedy  such  effects. 

(9)  Identify  the  location  of  known 
public  and  private  groundwater  supply 
wells  or  springs  within  150  feet  of 
proposed  construction  areas.  Identify 
locations  of  EPA  or  state-designated 
sole-source  aquifers  and  well-head 
protection  areas  crossed  by  the 
proposed  pipeline  facilities. 

(e)  Resource  Report  3 — Fish,  wildlife, 
and  vegetation.  This  report  is  required 
for  all  applications,  except  those 
involving  only  facilities  within  the 
improved  area  of  an  existing 
compressor,  meter,  or  regulator  station. 
It  must  describe  aquatic  life,  wildlife,     ' 
and  vegetation  in  the  vicinity  of  the 
proposed  project:  expected  impacts  on 
these  resources  including  potential 
effects  on  biodiversity;  and  proposed 
mitigation,  enhancement  or  protection 
measures.  Resource  Report  3  must: 

(1)  Describe  commercial  and 
recreational  warmwater.  coldwater,  and 
saltwater  fisheries  in  the  affected  area 
and  associated  significant  habitats  such 
as  spawning  or  rearing  areas  and 
estuaries. 

(2)  Describe  terrestrial  habitats, 
including  wetlands,  typical  wildlife 
habitats,  and  significant  wildlife 
habitats  that  might  be  affected  by  the 


proposed  action.  Describe  typical 
species  that  have  commercial, 
recreational,  or  aesthetic  value. 

(3)  Describe  and  provide  the  affected 
acreage  of  vegetation  cover  types  that 
would  be  affected,  including  unique 
ecosystems  or  communities  such  as 
remnant  prairie  or  old-growth  forest,  or 
significant  individual  plants,  such  as 
old-growth  specimen  trees. 

(4)  Describe  the  impact  of 
construction  and  operation  on  aquatic 
and  terrestrial  species  and  their  habitats, 
including  the  possibility  of  a  major 
alteration  to  ecosystems  or  biodiversity, 
and  any  potential  impact  on  state-listed 
endangered  or  threatened  species. 
Describe  the  impact  of  maintenance, 
clearing  and  treatment  of  the  project 
area  on  fish,  wildlife,  and  vegetation, 
including  sfiecific  areas  of  significant 
habitats  or  communities. 

(5)  Identify  all  federally  listed  or 
proposed  endangered  or  threatened 
species  and  state-listed  endangered  or 
threatened  species  that  potentially  occur 
in  the  vicinity  of  the  project.  Discuss  the 
results  of  the  consultation  requirements 
listed  in  §  380.13(b)  and  include  any 
written  correspondence  that  resulted 
fit>m  the  consultation. 

(6)  Describe  site-specific  mitigation 
measures  to  minimize  impacts  on 
fisheries,  wildlife,  and  vegetation. 

(7)  Include  copies  of  correspondence 
not  provided  pursuant  to  paragraph 
(e)(5)  of  this  section,  containing 
recommendations  from  appropriate 
Federal  and  state  fish  and  wildlife 
agencies  to  avoid  or  limit  impact  on 
wildlife,  fisheries,  and  vegetation,  and 
the  applicant's  response  to  the 
recommendations. 

(f)  Resource  Report  4 — Cultural 
resources.  This  report  is  required  for  all 
applications.  In  order  to  prepare  this 
report,  the  applicant  must  follow  the 
principles  in  §  380.14.  Guidance  on  the 
content  and  the  format  for  the 
documentation  listed  in  this  paragraph, 
as  well  as  professional  qualifications  of 
preparers,  is  detailed  in  "OPR's 
Guidelines  for  Refiorting  on  Cultural 
Resources  Investigations."  which  is 
available  from  the  Commission's 
Internet  Homepage  at  http:// 
www.ferc.fed.us/gas/environment/ 
gidlines.htm  or  from  the  Commission's 
staff. 

(1)  Resource  Report  4  must  ultimately 
contain: 

(i)  Plan  for  Unanticipated  Historic 
Properties  and  Human  Remains — The 
Commission  may  consider  a  previously 
approved  unanticipated  discovery  plan 
for  the  state  in  which  the  project  would 
be  located.  The  applicant  should 
reference  the  docket  number  of  the 


proceeding  in  which  the  plan  was 
approved  in  its  filing: 

(ii)  Documentation  of  applicant's 
initial  cultural  resources  consultation, 
including  consultations  with  Native 
Americans  (if  appropriate): 

(iii)  Overview  and  Survey  Reports,  as 
appropriate; 

(iv)  Evaluation  Report,  as  appropriate: 

(v)  Treatment  Plan,  as  appropriate: 
and 

(vi)  Written  comments  from  State 
Historic  Preservation  Officer(s)  (SHPO) 
and  applicable  land-managing  agencies 
on  the  reports  in  paragraphs  (0(l)(ii 
through  v)  of  this  section. 

(2)  The  Plan  for  Unanticipated 
Historic  Properties  and  Human 
Remains,  the  Ekxnimentation  of  initial 
cultural  resource  consultation,  the 
Overview  and  Survey  Reports,  if 
required,  and  written  comments  fit>m 
SHPOs  and  land-management  agencies 
must  be  filed  with  the  initial 
application. 

(i)  If  the  SHPOs'  and  land- 
management  agencies'  comments  are 
not  available  at  the  time  the  application 
is  filed,  thev  may  be  filed  separately. 

(ii)  If  landowners  deny  access  to 
private  property  and  certain  areas  are 
not  surveyed,  the  unsurveyed  area  must 
be  identified  by  mileposts,  and 
supplemental  surveys  or  evaluations 
may  be  conducted  after  access  is 
granted.  In  such  circumstances,  reports, 
and  treatment  plans,  if  necessary,  for 
those  inaccessible  lands  may  be  filed 
after  a  certificate  is  issued. 

(3)  The  Evaluation  Report  and 
Treatment  Plan,  if  required,  for  the 
entire  project  must  be  filed  before  a  final 
certificate  is  issued. 

(i)  The  Evaluation  Report  may  be 
combined  in  a  single  synthetic  report 
with  the  Overview  and  Survey  Reports 
if  the  SHPOs  and  land-managing 
agencies  allow  and  if  it  is  available  at 
the  time  the  application  is  filed. 

(ii)  In  preparing  the  Treatment  Plan, 
the  applicant  must  consult  with  the 
staff,  the  SHPO.  and  any  applicable 
land-managing  agency. 

(iii)  Authorization  to  implement  the 
Treatment  Plan  occurs  only  after  the 
final  certificate  is  issued. 

(4)  Applicant  must  request  privileged 
treatment  for  all  material  filed  with  the 
Commission  containing  location, 
character,  and  ownership  information 
about  cultural  resources  in  accordance 
with  §  388.112  of  this  chapter.  The 
cover  and  relevant  p>ages  or  portions  of 
the  report  should  be  clearlv  labeled  in 
bold  lettering:  CONTAINSPRIVILEGED 
INFORMATION— DO  NOT  RELEASE. 

(5)  Except  as  specified  in  a  final 
Commission  order,  or  by  the  Director  of 
the  Office  of  Pipeline  Regulation. 
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construction  may  not  begin  until  all 
cultural  resource  reports  and  plans  have 
been  approved. 

(g)  Resource  Report  5 — 
Socioeconomics.  This  report  is  required 
only  for  applications  involving 
signiTicant  aboveground  facilities, 
including,  among  others,  conditioning 
or  liqueHed  natural  gas  (LNG)  plants.  It 
must  identify  and  quantify  the  impacts 
of  constructing  and  operating  the 
proposed  project  on  factors  affecting 
towns  and  counties  in  the  vicinity  of  the 
project.  Resource  Report  5  must: 

(1)  Describe  the  socioeconomic 
impact  area. 

(2)  Evaluate  the  impact  of  any 
substantial  immigration  of  people  on 
governmental  facilities  and  services  and 
plans  to  reduce  the  impact  on  the  local 
infrastructure. 

(3)  Describe  on-site  manpower 
requirements  and  payroll  during 
construction  and  operation,  including 
the  number  of  construction  personnel 
who  currently  reside  within  the  impact 
area,  would  commute  daily  to  the  site 
from  outside  the  impact  area,  or  would 
relocate  temporarily  within  the  impact 
area. 

(4)  Determine  whether  existing 
housing  within  the  impact  area  is 
sufficient  to  meet  the  needs  of  the 
additional  population. 

(5)  Descnbe  the  number  and  types  of 
residences  and  businesses  that  would  be 
displaced  by  the  project,  procedures  to 
be  used  to  acquire  these  properties,  and 
types  and  amounts  of  relocation 
assistance  payments. 

(6)  Conduct  a  Fiscal  impact  analysis 
evaluating  incremental  local 
government  expenditures  in  relation  to 
incremental  local  government  revenues 
that  would  result  from  construction  of 
the  project.  Incremental  expenditures 
include,  but  are  not  limited  to,  school 
operating  costs,  road  maintenance  and 
repair,  public  safety,  and  public  utility 
costs. 

(h)  Resource  Report  6 — Geological 
resources.  This  report  is  required  for 
applications  involving  LNC  facilities 
and  all  other  applications,  except  those 
involving  only  facilities  within  the 
boundaries  of  existing  aboveground 
facilities,  such  as  a  compressor,  meter, 
or  regulator  station.  It  must  describe 
geological  resources  and  hazards  in  the 
project  area  that  might  be  directly  or 
indirectly  affected  by  the  proposed 
action  or  that  could  place  the  proposed 
facilities  at  risk,  the  potential  effects  of 
those  hazards  on  the  facility,  and 
methods  proposed  to  reduce  the  effects 
or  risks.  Resource  Report  6  must: 

(1)  Describe,  by  milepost,  mineral 
resources  that  are  currently  or 
potentially  exploitable: 


(2)  Describe,  by  milepost,  existing  and 
potential  geological  hazards  and  areas  of 
nonroutine  geotechnical  concern,  such 
as  high  seismicity  areas,  active  faults, 
and  areas  susceptible  to  soil 
liquefaction;  planned,  active  and 
abandoned  mines;  karst  terrain;  and 
areas  of  potential  ground  failure,  such  as 
subsidence,  slumping,  and  landsliding. 
Discuss  the  hazards  posed  to  the  facility 
from  each  one. 

(3)  Describe  how  the  project  would  be 
located  or  designed  to  avoid  or 
minimize  adverse  effects  to  the 
resources  or  risk  to  itself,  including 
geotechnical  investigations  and 
monitoring  that  would  be  conducted 
before,  during,  and  after  construction. 
Discuss  also  the  potential  for  blasting  to 
afl^ect  structures,  and  the  measures  to  be 
taken  to  remedy  such  effects. 

(4)  Specify  methods  to  be  used  to 
prevent  project-induced  contamination 
from  surface  mines  or  from  mine 
tailings  along  the  right-of-way  and 
whether  the  project  would  hinder  mine 
reclamation  or  expansion  efforts. 

(5)  If  the  application  involves  an  LNG 
facility  located  in  zones  2,  3,  or  4  of  the 
Uniform  Building  Code's  Seismic  Risk 
Map.  or  where  there  is  potential  for 
surface  faulting  or  liquefaction,  prepare 
a  report  on  earthquake  hazards  and 
engineering  in  conformance  with  "Data 
Requirements  for  the  Seismic  Review  of 
LNG  Facilities,"  NBSIR  84-2833.  This 
document  may  be  obtained  from 
Commission  staff. 

(6)  If  the  application  is  for 
underground  storage  facilities: 

(i)  Inscribe  how  the  applicant  would 
control  and  monitor  the  drilling  activity 
of  others  within  the  Held  and  buffer 
zone; 

(ii)  Describe  how  the  applicant  would 
monitor  potential  effects  of  the 
operation  of  adjacent  storage  or 
production  facilities  on  the  proposed 
facility,  and  vice  versa: 

(iii)  Describe  measures  taken  to  locate 
and  determine  the  condition  of  old 
wells  within  the  field  and  buffer  zone 
and  how  the  applicant  would  reduce 
risk  from  failure  of  known  and 
undiscovered  wells;  and 

(iv)  Identify  and  discuss  safety  and 
environmental  safeguards  required  by 
state  and  Federal  drilling  regulations. 

(i)  Resource  Report  7 — Soils.  This 
report  is  required  for  all  applications 
except  those  not  involving  soil 
disturbance.  It  must  describe  the  soils 
that  would  be  affected  by  the  proposed 
project,  the  effect  on  those  soils,  and 
measures  proposed  to  minimize  or 
avoid  impact.  Resource  Report  7  must: 

(1)  List,  by  milepost.  the  soil 
associations  that  would  be  crossed  and 
describe  the  erosion  potential,  fertility. 


and  drainage  characteristics  of  each 
association. 

(2)  If  an  aboveground  facility  site  is 
greater  than  5  acres: 

(i)  List  the  soil  series  within  the  * 
property  and  the  percentage  of  the 
property  comprised  of  each  series; 

(ii)  List  the  percentage  of  each  series 
which  would  be  permanently  disturbed; 

(iii)  Describe  the  characteristics  of 
each  soil  series;  and 

(iv)  Indicate  which  are  classified  as 
prime  or  unique  farmland  by  the  U.S. 
Department  of  Agriculture,  Natural 
Resources  Conservation  Service. 

(3)  Identify,  by  milepost.  potential 
impact  from:  soil  erosion  due  to  water, 
wind,  or  loss  of -vegetation;  soil 
compaction  and  damage  to  soil  structure 
resulting  from  movement  of 
constructioir  vehicles;  wet  soils  and 
soils  with  poor  drainage  that  are 
especially  prone  to  structural  damage; 
damage  to  drainage  tile  systems  due  to 
movement  of  construction  vehicles  and 
trenching  activities:  and  interference 
with  the  operation  of  agricultural 
equipment  due  to  the  probability  of 
large  stones  or  blasted  rock  occurring  on 
or  near  the  surface  as  a  result  of 
construction. 

(4)  Identify,  by  milepost,  cropland 
and  residential  areas  wtiere  loss  of  soil 
fertility  due  to  trenching  and  backfilling 
could  occur. 

(5)  Describe  proposed  mitigation 
measures  to  reduce  the  potential  for 
adverse  impact  to  soils  or  agricultural 
productivity.  Compare  proposed 
mitigation  measures  with  the  staffs 
current  "Upland  Erosion  Control, 
Revegetation  and  Maintenance  Plan", 
which  is  available  from  the 
Commission's  Internet  Homepage  at 
http://vkrww.ferc.fed.us/gas/ 
environment/gidlines.htm  or  from  the 
Commission's  staff,  explain  how 
proposed  mitigation  measures  provide 
equivalent  or  greater  protections  to  the 
environment. 

(j)  Resource  Report  8 — Land  use. 
recreation  and  aesthetics.  This  report  is 
required  for  all  applications  except 
those  involving  only  facilities  which  are 
of  comparable  use  at  existing 
compressor,  meter,  and  regulator 
stations.  It  must  describe  the  existing 
uses  of  lands  on,  and  within  0.25  mile 
of,  the  proposed  project  and  changes  to 
those  land  uses  that  would  occur  if  the 
project  is  approved.  The  report  shall 
discuss  proposed  mitigation  measures, 
including  protection  and  enhancement 
of  existing  land  use.  Resource  Report  8 
must: 

(1)  Describe  the  width  and  acreage 
requirements  of  all  construction  and 
permanent  rights-of-way  and  the  acreage 
required  for  each  proposed  plant  and 
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operational  site,  including  injection  or 
withdrawal  wells. 

(i)  List,  by  milepost,  locations  where 
the  proposed  right-of-way  would  be 
adjacent  to  existing  rights-of-way  of  any 
kind. 

(ii)  Identify,  preferably  by  diagrams, 
existing  rights-of-way  that  would  be 
used  for  a  portion  of  the  construction  or 
operational  right-of-way,  the  overlap 
and  how  much  additional  width  would 
be  required. 

(iii)  Identify  the  total  amount  of  land 
to  be  purchased  or  leased  for  each 
aboveground  facility,  the  amount  of 
land  that  would  be  disturbed  for 
construction  and  operation  of  the 
facility,  and  the  use  of  the  remaining 
land  not  required  for  project  operation. 

(iv)  Identify  the  size  of  typical  staging 
areas  and  expanded  work  areas,  such  as 
those  at  railroad,  road,  and  waterbody 
crossings,  and  the  size  and  location  of 
all  pipe  storage  yards  and  access  roads. 

(2)  Identify,  by  milepost,  the  existing 
use  of  lands  crossed  by  the  proposed 
pipeline,  or  on  or  adjacent  to  each 
proposed  plant  and  operational  site.  . 

(3)  Describe  planned  development, 
the  time  frame  for  such  development, 
and  proposed  coordination  to  minimize 
impacts  on  land  use. 

(4)  Identify,  by  milepost  and  length  of 
crossing,  the  area  of  direct  effect  of  each 
proposed  facility  and  operational  site  on 
sugar  maple  stands,  orchards  and 
nurseries,  landfills,  op>erating  mines, 
hazardous  waste  sites,  state  wild  and 
scenic  rivers,  state  or  local  designated 
trails,  nature  preserves,  game 
management  areas,  remnant  prairie,  old- 
growth  forest,  national  or  state  forests, 
parks,  golf  courses,  designated  natural, 
recreational  or  scenic  areas,  or 
registered  natural  landmarks,  Native 
American  religious-sites  and 
reservations,  lands  identified  under  the 
Special  Area  Management  Plan  of  the 
Office  of  Coastal  Zone  Management, 
National  Oceanic  and  Atmospheric 
Administration,  and  lands  owned  or 
controlled  by  Federal  or  state  agencies 
or  private  preservation  groups  shall  be 
identified  by  milepost  and  length  of 
crossing. 

(5)  Identify,  by  milepost,  all 
residences  and  buildings  within  50  feet 
of  the  proposed  pipeline  construction 
right-of-way  and  the  distance  of  the 
residence  or  building  from  the  right-of- 
way.  Provide  survey  drawings  or 
alignment  sheets  to  illustrate  the 
location  of  the  facilities  in  relation  to 
the  buildings. 

(6)  Describe  any  areas  crossed  by  the 
proposed  pipeline  at  or  adjacent  to  each 
proposed  plant  and  operational  site 
which  are  included  in,  or  are  designated 
for  study  for  inclusion  in:  The  National 


Wild  and  Scenic  Rivers  System  (16 
U.S.C.  1271);  The  National  Trails 
System  (16  U.S.C.  1241);  or  a  wilderness 
area  designated  under  the  Wilderness 
Act  (16  U.S.C.  1132). 

(7)  For  facilities  within  a  designated 
coastal  zone  management  area,  provide 
a  consistency  determination  or  evidence 
that  the  applicant  has  requested  a 
consistency  determination  from  the 
state's  coastal  zone  management 
program. 

(8)  Describe  the  impact  the  project 
will  have  on  present  uses  of  the  affected 
area,  including  commercial  uses, 
mineral  resources,  recreational  areas, 
public  health  and  safety,  and  the 
aesthetic  value  of  the  land  and  its 
features.  Describe  any  temporary  or 
permanent  restrictions  on  land  use 
resulting  frt>m  the  project. 

(9)  Describe  mitigation  measures 
intended  for  all  special  use  areas 
identiHed  under  paragraphs  (j)(2) 
through  (6)  of  this  section. 

(10)  Describe  proposed  typical 
mitigation  measures  for  each  residence 
that  is  within  50  feet  of  the  edge  of  the 
pipeline  construction  right-of-way,  as 
well  as  any  proposed  residence-specific 
mitigation.  Describe  how  residential 
property  would  be  restored  (fences, 
driveways,  stone  walls,  sidewalks,  water 
supply,  and  septic  systems,  ior 
example).  Describe  compensation  plans 
for  temporary  and  permanent  rights-of- 
way  and  the  eminent  domain  process 
for  the  affected  areas. 

(11)  Describe  measures  proposed  to 
mitigate  the  aesthetic  impact  of  the 
facilities  especially  for  aboveground 
facilities  such  as  compressor  or  meter 
stations. 

(12)  Demonstrate  that  applications  for 
rights-of-way  or  other  proposed  land  use 
have  been  or  soon  will  be  filed  with 
Federal  land-managing  agencies  with 
jurisdiction  over  land  that  would  be 
affected  by  the  project. 

(k)  Resource  Report  9 — Air  and  noise 
quality.  This  report  is  required  for 
applications  involving  compressor 
facilities  at  new  or  existing  stations,  and 
for  all  new  LNG  facilities.  It  must 
identify  the  effects  of  the  project  on  the 
existing  air  quality  and  noise 
environment  and  describe  proposed 
measures  to  mitigate  the  effects. 
Resource  Report  9  must: 

(1)  Describe  the  existing  air  quality, 
including  background  levels  of  nitrogen 
dioxide  and  other  criteria  f)ollutants 
which  may  be  emitted  above  EPA- 
identified  significance  levels. 

(2)  Quantitatively  describe  existing 
and  proposed  noise  levels  at  noise- 
sensitive  areas. 

(i)  Report  existing  noise  levels  as  the 
Leq  (day).  L,,  (night),  and  Ldn  and 


include  the  basis  for  the  data  or 
estimates. 

(ii)  For  existing  compressor  stations, 
include  the  results  of  a  sound  level 
survey  at  the  site  property  line  and 
nearby  noise-sensitive  areas  while  the 
compressors  are  operated  at  full  load. 

(iii)  For  proposed  new  compressor 
station  sites,  measure  or  estimate  the 
existing  ambient  sound  environment 
based  on  current  land  uses  and 
activities. 

(iv)  Include  a  plot  plan  that  identifies 
the  locations  and  duration  of  noise 
measurements,  the  time  of  day,  weather 
conditions,  v»rind  speed  and  direction, 
engine  load,  and  other  noise  sources 
present  during  each  measurement. 

(3)  Estimate  the  impact  of  the  project 
on  air  quality,  including  how  existing 
regulatory  standards  would  be  met. 

(i)  Provide  the  emission  rate  of 
nitrogen  oxides  from  existing  and 
proposed  facilities,  expressed  in  pounds 
per  hour  and  tons  per  year  for  maximum 
operating  conditions,  include 
supporting  calculations,  emission 
factors,  fuel  consumption  rates,  and 
annual  hours  of  operation. 

(ii)  For  major  sources  of  air  emissions 
(as  defined  by  the  Environmental 
Protection  Agency),  provide  copies  of 
applications  for  permits  to  construct 
(and  operate,  if  applicable)  or  for 
applicability  determinations  under 
regulations  for  the  prevention  of 
significant  air  quality  deterioration  and 
subsequent  determinations. 

(4)  Provide  a  quantitative  estimate  of 
the  impact  of  the  project  on  noise  levels 
at  noise-sensitive  areas,  such  as  schools, 
hospitals,  or  residences. 

(i)  Include  step-by-step  supporting 
calculations,  far-field  sound  level  data 
for  maximum  facility  operation,  and  the 
source  of  the  data. 

(ii)  Include  sound  pressure  levels  for 
unmuffled  engine  inlets  and  exhausts, 
engine  casings,  and  cooling  equipment; 
dynamic  insertion  loss  for  all  mufders; 
sound  transmission  loss  for  all 
compressor  building  components, 
including  walls,  roof,  doors,  windows, 
and  ventilation  openings;  sound 
^attenuation  from  the  station  to  nearby 
noise-sensitive  areas;  the  manufacturer's 
name,  the  model  number,  the 
performance  rating:  and  a  description  of 
each  noise  source  and  noise  control 
component  to  be  employed  at  the 
proposed  compressor  station. 

(iii)  Far-field  sound  level  data 
measured  from  similar  units  in  service 
elsewhere,  when  available,  may  be 
substituted  for  manufacturer's  far-field 
sound  level  data. 

(iv)  If  specific  noise  control 
equipment  has  not  been  chosen,  include 
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a  schedule  for  submitting  the  data  prior 
tocertiHcation. 

(v)  The  estimate  must  demonstrate 
that  the  project  will  comply  with 
applicable  noise  regulations  and  show 
how  the  facility  will  meet  the  following 
requirements: 

(A)  The  noise  attributable  to  any  new 
compressor  station  or  compression 
added  at  an  existing  station  or  an 
existing  station  that  is  otherwise 
modified,  upgraded,  or  uprated,  must 
not  exceed  a  day-night  sound  level  (L^) 
of  55  dBA  at  any  pre-existing  noise- 
sensitive  area  (such  as  schools, 
hospitals,  or  residences). 

(B)  New  compressor  stations  or 
modification  of  existing  stations  shall 
not  result  in  a  perceptible  increase  in 
vibration  at  any  noise-sensitive  area. 

(5)  Describe  measures  and 
manufacturer's  specifications  for 
equipment  proposed  to  mitigate  impact 
to  air  and  noise  quality,  including 
emission  control  systems,  installation  of 
filters,  mufflers,  or  insulation  of  piping 
and  buildings,  and  orientation  of 
equipment  away  from  noise-sensitive 
areas. 

(1)  Resource  Report  10— Alternatives. 
This  report  is  required  for  all 
applications.  It  must  describe 
alternatives  to  the  project  and  compare 
the  environmental  impacts  of  such 
alternatives  to  those  of  the  proposal. 
The  discussion  must  demonstrate  how 
environmental  benefits  and  costs  were 
weighed  against  economic  benefits  and 
costs,  and  technological  and  procedural 
constraints.  The  potential  for  each 
alternative  to  meet  project  deadlines 
and  the  environmental  consequences  of 
each  alternative  shall  be  discussed. 
Resource  Report  10  must: 

(1)  Discuss  the  "no  action"  alternative 
and  the  potential  for  accomplishing  the 
proposed  objectives  through  the  use  of 
other  systems,  energy  conservation,  or 
realistic  alternatives.  Provide  an 
analysis  of  the  relative  environmental 
benefits  and  costs. 

(2)  Describe  alternative  routes  or 
locations  considered  for  each  facility 
during  the  initial  screening  but  rejected. 
Include  the  environmental 
characteristics  of  each  route  or  site,  and 
the  reasons  for  rejecting  it.  Identify  the 
location  of  such  alternatives  on  maps  of 
sufficient  scale  to  depict  their  location 
and  relationship  to  the  proposed  action, 
and  the  relationship  of  the  pipeline  to 
existing  rights-of-way. 

(3)  Describe  alternative  routes  or 
locations  considered  for  more  in-depth 
consideration.  Include  a  description  of 
the  environmental  characteristics  of 
each  route  or  site  and  the  reasons  for 
rejecting  it.  Provide  comparative  tables 
showing  the  differences  in 


environmental  characteristics  for  the 
alternative  and  proposed  action.  The 
location  of  any  alternatives  in  this 
paragraph  shall  be  provided  on  maps 
equivalent  to  those  required  in 
paragraph  (c)(2)  of  this  section. 

(m)  Resource  Report  1 1 — Reliability 
and  safety.  This  report  is  required  for 
applications  involving  new  or 
recommissioned  LNG  facilities. 
Information  previously  Hied  with  the 
Commission  need  not  be  refiled  if  the 
applicant  verifies  its  continued  validity. 
This  report  shall  address  the  potential 
hazard  to  the  public  from  failure  of 
facility  components  resulting  from 
accidents  or  natural  catastrophes,  how 
these  events  would  affect  reliability,  and 
what  procedures  and  design  features 
have  been  used  to  reduce  potential 
hazards.  Resource  Report  11  must: 

(1)  Describe  measures  proposed  to 
protect  the  public  from  failure  of  the 
proposed  facilities  (including 
coordination  with  local  agencies). 

(2)  Discuss  hazards,  the 
environmental  impact,  and  service 
interruptions  which  could  reasonably 
ensue  ht)m  failure  of  the  proposed 
facilities. 

(3)  Discuss  design  and  operational 
measures  to  avoid  or  reduce  risk. 

(4)  Discuss  contingency  plans  for 
maintaining  service  or  reducing 
downtime. 

(5)  Describe  measures  used  to  exclude 
the  public  from  hazardous  areas. 
Discuss  measures  used  to  minimize 
problems  arising  htim  malfunctions  and 
accidents  (with  estimates  of  probability 
of  occurrence)  and  identify  standard 
procedures  for  protecting  services  and 
public  safety  during  maintenance  and 
breakdowns. 

(n)  Resource  Report  12— PCS 
Contamination.  This  report  is  required 
for  applications  involving  the 
replacement,  abandonment  by  removal, 
or  abandonment  in  place  of  pipeline 
facilities  determined  to  have 
polychlorinated  biphenyls  (PCBs)  in 
excess  of  50  ppm  in  pipeline  liquids. 
Resource  Report  12  must: 

(1)  Provide  a  statement  that  activities 
would  comply  with  an  approved  EPA 
disposal  permit,  with  the  dates  of 
issuance  and  expiration  specified,  or 
with  the  requirements  of  the  Toxic 
Substances  Control  Act. 

(2)  For  compressor  station 
modifications  on  sites  that  have  been 
determined  to  have  soils  contaminated 
with  PCBs,  describe  the  status  of 
remediation  efforts  completed  to  date. 

(o)  Resource  Report  13 — Engineering 
and  design  material.  This  report  is 
required  for  construction  of  new 
liquefied  natural  gas  (LNG)  facilities,  or 
the  recommissioning  of  existing  LNG 


facilities.  If  the  recommissioned  facility 
is  existing  and  is  not  being  replaced, 
relocated,  or  significantly  altered, 
resubmittal  of  information  already  on 
file  with  the  Commission  is 
unnecessary.  Resource  Report  13  must: 

(1)  Provide  a  detailed  plot  plan 
showing  the  location  of  all  major 
components  to  be  installed,  including 
compression,  pretreatment,  liquefaction, 
storage,  transfer  piping,  vaporization, 
truck  loading/unloading,  vent  stacks, 
pumps,  and  auxiliary  or  appurtenant 
service  facilities. 

(2)  Provide  a  detailed  layout  of  the 
fire  protection  system  showing  the 
location  of  fire  water  pumps,  piping, 
hydrants,  hose  reels,  dry  chemical 
systems,  high  expansion  foam  systems, 
and  auxiliary  or  appurtenant  service 
facilities. 

(3)  Provide  a  layout  of  the  hazard 
detection  system  showing  the  location 
of  combustible-gas  detectors,  fire 
detectors,  heat  detectors,  smoke  or 
combustion  product  detectors,  and  low 
temperature  detectors.  Identify  those 
detectors  that  activate  automatic 
shutdowns  and  the  equipment  that 
would  shutdown.  Include  all  safety 
provisions  incorporated  in  the  plant 
design,  including  automatic  and 
manually  activated  emergency 
shutdovtm  (ESD)  systems. 

(4)  Provide  a  detailed  layout  of  the 
spill  containment  system  showing  the 
location  of  impoundments,  sumps, 
subdikes,  channels,  and  water  removal 
systems. 

(5)  Provide  manufacturer 
specifications,  drawings,  and  literature 
on  the  fail-safe  shut-o^  valve  for  each 
loading  area  at  a  marine  terminal  (if 
applicable). 

(6)  Provide  a  detailed  layout  of  the 
fuel  gas  system  showThg  all  taps  with 
process  components. 

(7)  Provide  copies  of  company, 
engineering  firm,  or  consultant  studies 
of  a  conceptual  nature  that  show  the 
engineering  planning  or  design 
approach  to  the  construction  of  new 
facilities  or  plants. 

(8)  Provide  engineering  information 
on  major  process  components  related  to 
the  items  in  paragraphs  (o)  (1)  through 
(6)  of  this  section,  which  include  (as 
applicable)  function,  capacity,  type, 
manufacturer,  drive  system 
(horsepower,  voltage),  operating  -. 
pressure,  and  temperature. 

(9)  Provide  manuals  and  construction 
drawings  for  LNG  storage  tank(s). 

(10)  Provide  up-to-date  piping  and 
instrumentation  diagrams.  Include  a 
description  of  the  instrumentation  and 
control  philosophy,  type  of 
instrumentation  (pneumatic,  electronic), 
use  of  computer  technology,  and  control 
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room  display  and  operation.  Also, 
provide  an  overall  schematic  diagram  of 
the  entire  process  flow  system, 
including  maps,  materials,  and  energy 
balances. 

(11)  Provide  engineering  information 
on  the  plant's  electrical  power 
generation  system,  distribution  system, 
emergency  power  system, 
uninterruptible  power  system,  and 
battery  backup  system. 

(12)  Identify  of  all  codes  and 
standards  under  which  the  plant  (and 
marine  terminal,  if  applicable)  will  be 
designed,  and  any  special 
considerations  of  safety  provisions  that 
were  applied  to  the  design  of  plant 
components. 

(13)  Provide  a  list  of  all  permits  or 
approvals  from  local,  state.  Federal,  or 
Native  American  groups  or  Indian 
agencies  required  prior  to  and  during 
construction  of  the  plant,  and  the  status 
of  each,  including  the  date  filed,  the 
date  issued,  and  any  known  obstacles  to 
approval.  Include  a  description  of  data 
records  required  for  submission  to  such 
agencies  and  transcripts  of  any  public 
hearings  by  such  agencies.  Also  provide 
copies  of  any  correspondence  relating  to 
the  actions  by  all.  or  any,  of  these 
agencies  regarding  all  required 
approvals. 

(14)  Identify  how  each  applicable 
requirement  will  comply  with  49  CFR 
part  193  and  the  National  Fire 
Protection  Association  59A  LNG 
Standards.  For  new  facilities,  the  siting 
requirements  of  49  CFR  part  193, 
subpart  B  must  be  given  special 
attention.  If  applicable,  vapor  dispersion 
calculations  from  LNG  spills  over  water 
should  also  be  presented  to  ensure 
compliance  with  the  U.S.  Coast  Guard's 
LNG  regulations  in  33  CFR  part  127. 

(15)  Provide  seismic  information 
specified  in  Data  Requirements  for  the 
Seismic  Review  of  LNG  facilities 
(NBSIR  84-2833,  available  horn  FERC 

'  staff)  for  facilities  that  would  be  located 
in  zone  2,  3,  or  4  of  the  Uniform 
Building  Code  Seismic  Map  of  the 
United  States. 

51.  New  §  380.13  is  added  to  read  as 
follows: 

1380.13    Compliance  with  the  Endangered 
Species  Act 

(a)  Definitions.  For  purposes  of  this 
section: 

(1)  "Listed  species"  and  "critical 
habitat"  have  the  same  meaning  as 
provided  in  50  CFR  402.02. 

(2)  "Project  area"  means  any  area 
subject  to  construction  activities  (for 
example,  material  storage  sites, 
temporary  work  areas,  and  new  access 
roads)  necessary  to  install  or  abandon 
tbejacilities. 


(b)  Procedures  for  informal 
consultation.  (1)  Designation  of  non- 
Federal  representative.  The  project 
sponsor  is  designated  as  the 
Commission's  non-Federal 
representative  for  purposes  of  informal 
consultations  with  the  U.S.  Fish  and 
Wildlife  Service  (FWS)  and  the  National 
Marine  Fisheries  Service  (NMFS)  under 
the  Endangered  Species  Act  of  1973,  as 
amended  (ESA). 

(2)  Consultation  requirement,  (i)  Prior 
to  the  filing  of  the  environmental  report 
specified  in  §  380.12,  the  project 
sponsor  must  contact  the  appropriate 
regional  or  field  office  of  the  FWS  or  the 
NMFS,  or  both  if  appropriate,  to  initiate 
informal  consultations,  unless  it  is 
proceeding  pursuant  to  a  blanket 
clearance  issued  by  the  FWS  and/or 
NMFS  which  is  less  than  1  year  old  and 
the  clearance  does  not  specify  more 
fiequent  consultation. 

(ii)  If  a  blanket  clearance  is  more  than 
1  year  old  or  less  than  1  year  old  and 
specifies  more  frequent  consultations,  or 
if  the  project  sponsor  is  not  proceeding 
pursuant  to  a  blanket  clearance,  the 
project  sponsor  must  request  a  list  of 
federally  listed  or  prop(»ed  species  and 
designated  or  proposed  critical  habitat 
that  may  be  present  in  the  project  area, 
or  provide  the  consulted  agency  with 
such  a  list  for  its  concurrence. 

(iii)  The  consulted  agency  will 
provide  any  information  requested  by  a 
project  sponsor  pursuant  to  this 
paragraph  within  30  days  of  its  receipt 
of  the  initial  request.  In  the  event  that 
the  consulted  agency  does  not  provide 
this  information  within  this  time  period, 
the  project  sponsor  may  notify  the 
Director,  OPR,  and  follow  the 
procedures  in  paragraph  (c)  of  this 
section. 

(3)  Finding  of  no  impact,  (i)  If,  at  any 
time  during  the  informal  consultations, 
the  agency  arrives  at  a  finding  of  no 
impact,  the  consulted  agency  agency 
will  provide  this  information  to  the 
project  sponsor  within  30  days. 

(ii)  Such  a  finding  confirms: 

(A)  That  no  listed  or  propiosed 
species,  or  its  listed  or  proposed  critical 
habitat,  occurs  in  the  project  area;  or 

(B)  That  the  project  is  not  likely  to 
advers.>ly  affect  a  listed  species  or 
critical. 

(iii)  In  the  event  that  the  consulted 
agency  does  not  provide  this 
information  within  this  time  fieriod,  the 
project  sponsor  may  notify  the  Director, 
OPR,  and  follow  the  procedures  in 
paragraph  (c)  of  this  section. 

(4)  Potential  impact  to  proposed 
species,  (i)  If  the  consulted  agency, 
pursuant  to  informal  consultations, 
initially  determines  that  any  species 
proposed  to  be  listed,  or  its  proposed 


critical  habitat,  occurs  in  the  project 
area,  the  project  sponsor  must  confer 
with  the  consulted  agency  on  methods 
to  avoid  or  reduce  the  potential  impact. 

(ii)  The  project  sponsor  should 
include  in  its  proposal,  implementation 
of  any  mitigating  measures 
recommended  through  the  consultation 
process. 

(5)  Continued  informal  consultations 
for  listed  species,  (i)  If  the  consulted 
agency  initially  determines,  pursuant  to 
the  informal  consultations,  that  a  listed 
species  or  its  designated  critical  habitat 
may  occur  in  the  project  area,  the 
project  sponsor  must  continue  informal 
consultations  with  the  consulted  agency 
to  determine  if  the  proposed  project 
may  affect  the  species  or  habitat.  These 
consultations  may  include  discussions 
with  experts  (including  experts 
provided  by  the  consulted  agency),  field 
surveys,  biological  analyses,  and  the 
formulation  of  mitigation  measures.  If 
the  biological  assessment  or  other 
pertinent  information  indicates  that  the 
project  is  not  likely  to  adversely  affect 
a  listed  species  or  critical  habitat,  the 
consulting  agency  provides  a  letter  of 
concurrence  which  completes  informal 
consultation. 

(ii)  The  project  sponsor  must  prepare 
a  Biological  Assessment  unless  the 
consulted  agency  indicates  that  the 
proposed  project  is  not  likely  to 
adversely  affect  a  specific  listed  species 
or  its  designated  critical  habitat.  "The 
Biological  Assessment  must  contain  the 
following  information  for  each  species 
contained  in  the  consulted  agency's 
species  list: 

(A)  Life  history  and  habitat 
reouirements; 

(B)  Results  of  detailed  surveys  to 
determine  if  individuals,  populations, 
or  suitable,  unoccupied  habitat  exists  in 
the  proposed  project's  area  of  effect: 

(C)  Potential  impacts,  both  beneficial 
and  negative,  that  could  result  fit>m  the 
construction  and  operation  of  the 
proposed  project,  or  disturbance 
associated  with  the  abandonment,  if 
applicable:  and 

(D)  Proposed  mitigation  that  would 
eliminate  or  minimize  these  (>otential 
impacts. 

(iii)  All  surveys  must  be  conducted  by 
qualified  biologists  and  must  use  FWS 
and/or  NMFS  approved  survey 
methodology.  In  addition,  the  Biological 
Assessment  must  include  the  following 
information: 

(A)  Name(s)  and  qualifications  of 
person(s)  conducting  the  survey; 

(B)  Survey  methodology: 

(C)  Date  of  survey(s);  and 

(D)  Detailed  and  site-specific 
identification  of  size  and  location  of  all 
areas  surveyed. 
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(iv)  The  project  sponsor  must  submit 
the  Biological  Assessment  to  the 
consulted  agency  for  its  review  and 
comment.  If  the  consulted  agency  fails 
to  provide  formal  comments  on  the 
Biological  Assessment  to  the  project 
sponsor  within  30  days  of  its  receipt,  as 
specified  in  50  CFR  402.12(d).  the 
project  sponsor  may  notify  the  Director. 
OPR,  and  follow  the  procedures  in 
paragraph  (c)  of  this  section. 

(v)  The  consulted  agency's  comments 
on  the  Biological  Assessment's 
determination  must  be  filed  with  the 
Commission. 

(c)  Notification  to  Director  of  OPR.  In 
the  event  that  the  consulted  agency  fails 
to  respond  to  requests  by  the  project 
sponsor  under  paragraph  (b)  of  this 
section,  the  project  sponsor  must  notify 
the  Director.  OPR.  The  notification  must 
include  all  information,  reports,  letters, 
and  other  correspondence  prepared 
pursuant  to  this  section.  The  Director 
will  determine  whether: 

(1)  Additional  informal  consultation 
is  required; 

(2)  Formal  consultation  must  be 
initiated  under  paragraph  (d)  of  this 
section;  or 

(3)  Construction  may  proceed. 

(d)  Procedures  for  Formal 
Consultation.  (1)  In  the  event  that 
Formal  Consultation  is  required 
pursuant  to  paragraphs  (b)(5)(v)  or  (c)(2) 
of  this  section,  the  Commission  staff 
will  initiate  Formal  Consultation  with 
the  FWS  and/or  NMFS,  as  appropriate, 
and  will  request  that  the  consulted 
agency  designate  a  lead  Regional  Office, 
lead  Field/District  Office,  and  Project 
Manager,  as  necessary,  to  facilitate  the 
Formal  Consultation  process.  In 
addition,  the  Commission  will  designate 
a  contact  for  Format  Consultation 
purposes. 

(2)  During  Formal  Consultation,  the 
consulted  agency,  the  Commission,  and 
the  project  sponsor  will  coordinate  and 
consult  to  determine  potential  impacts 
and  mitigation  which  can  be 
implemented  to  minimize  impacts.  The 
Commission  and  the  consulted  agency 
will  schedule  coordination  meetings 
and/or  field  visits  as  necessary. 

(3)  The  Formal  Consultation  period 
will  last  no  longer  than  90  days,  unless 
the  consulted  agency,  the  Commission, 
and  project  sponsor  mutually  agree  to 
an  extension  of  this  time  period. 

(4)  The  consulted  agency  will  provide 
the  Commission  with  a  Biological 
Opinion  on  the  proposed  project,  as 
specified  in  50  CFR  402.14(e).  within  45 
days  of  the  completion  of  Formal 
Consultation. 

52.  New  §  380.14  is  added  to  read  as 
follows: 


§380.14    Compliance  with  the  National 
Hiatoric  Praaarvatlon  Act 

Section  106  of  the  National  Historic 
Preservation  Act.  as  amended  (NHPA), 
requires  the  Commission  take  into 
account  the  effect  of  a  proposed  project 
on  any  historic  property  and  to  afford 
the  Advisory  Council  on  Historic 
Preservation  (Council)  an  opportunity  to 
comment  on  the  undertaking.  The 
project  sponsor,  as  a  non-Federal  party, 
assists  the  Commission  in  meeting  its 
obligations  under  NHPA  section  106  by 
follpwing  the  procedures  at  §  380.12(f). 
The  project  sponsor  may  contact  the 
Commission  at  any  time  for  assistance. 
The  Commission  will  review  the 
resultant  filings. 

(a)  The  Commission's  NHPA  section 
106  responsibilities  apply  to  public  and 
private  lands,  unless  subject  to  the 
provisions  of  paragraph  (b)  of  this 
section.  The  project  sponsor  will  assist 
the  Commission  in  taking  into  account 
the  views  of  interested  parties.  Native 
Americans,  and  tribal  leaders. 

(b)  If  Federal  or  Tribal  land  is  affected 
by  a  proposed  project,  the  project 
sponsor  shall  adhere  to  any 
requirements  for  cultural  resources 
studies  of  the  applicable  Federal  land- 
managing  agencies  on  Federal  lands  and 
any  tribal  requirements  on  Tribal  lands. 
The  project  sponsor  must  identify,  in 
Resource  Report  4  filed  with  the 
application  the  status  of  cultural 
resources  studies  on  Federal  or  Tribal 
lands,  as  applicable 

(c)  "The  project  sponsor  must  consult 
with  the  SHPO(s).  If  the  SHPO  declines 
to  consult  with  the  project  sponsor,  the 
project  sponsor  shall  not  continue, 
except  as  instructed  by  the  Director, 
Office  of  Pipeline  Regulation. 

(d)  If  the  project  is  covered  by  an 
agreement  document  among  the 
Commission.  Council.  SHPO(s).  land- 
managing  agencies,  project  sponsors, 
and  interested  persons,  as  appropriate, 
then  that  agreement  will  provide  for 
compliance  with  NHPA  section  106,  as 
applicable. 

53.  New  §  380.15  is  added  to  read  as 
follows: 

S  380.15    Siting  and  maintananca 
requirements. 

(a)  The  siting,  construction,  and 
maintenance  of  facilities  shall  be 
undertaken  in  a  way  that  minimizes 
effects  on  scenic,  historic,  wildlife,  and 
recreational  values. 

(b)  The  desires  of  landowners  should 
be  taken  into  account  in  the  planning, 
locating,  clearing,  and  maintenance  of 
rights-of-way  and  the  construction  of 
facilities  on  their  property,  so  long  as 
the  result  is  consistent  with  laws 
relating  to  land-use  and  any 


requirements  imposed  by  the 
Commission. 

(c)  The  requirements  of  this  section 
do  not  affect  a  project  sponsor's 
obligation  to  comply  with  .safety 
regulations  of  the  U.S.  Department  of 
Transportation.  Furthermore,  the 
requirements  of  this  paragraph  shall  not 
detract  from  recognized  safe  engineering 
practices. 

(d)  Pipeline  construction.  (1)  The  use, 
widening,  or  extension  of  existing 
rights-of  way  must  be  considered  in 
locating  proposed  facilities. 

(2)  In  locating  proposed  facilities,  the 
project  sponsor  shall,  to  the  extent 
practicable,  avoid  places  listed  on,  or 
eligible  for  listing  on,  the  National 
Register  of  Historic  Places;  natural 
landmarks  listed  on  the  National 
Register  of  Natural  Landmarks;  officially 
designated  parks;  wetlands:  and  scenic, 
recreational,  and  wildlife  lands.  If 
rights-of-way  must  be  routed  near  or 
through  such  places,  attempts  should  be 
made  to  minimize  visibility  from  areas 
of  public  view  and  to  preserve  the 
character  and  existing  environment  of 
the  area. 

(3)  Rights-of-way  should  avoid 
forested  areas  and  steep  slopes  where 
practical. 

(4)  Rights-of-way  clearing  should  be 
kept  to  the  minimum  width  necessary. 

(5)  In  selecting  a  method  to  clear 
rights-of-way,  soil  stability  and 
protection  of  natural  vegetation  and 
adjacent  resources  should  be  taken  into 
account. 

(6)  Trees  and  vegetation  cleared  from 
rights-of-way  in  areas  of  public  view 
should  be  disposed  of  without  undue 
delay. 

(7)  Remaining  trees  and  shrubs  should 
not  be  unnecessarily  damaged. 

(8)  Long  foreground  views  of  cleared 
rights-of-way  through  wooded  areas  that 
are  visible  from  areas  of  public  view 
should  be  avoided. 

(9)  Where  practical,  rights-of-way 
should  avoid  crossing  hills  and  other 
high  points  at  their  crests  where  the 
crossing  is  in  a  forested  area  and  the 
resulting  notch  is  clearly  visible  in  the 
foreground  from  areas  of  public  view. 

(10)  Screen  plantings  should  be 
employed  where  rights-of-way  enter 
foresteici  areas  from  a  clearing  and  where 
the  clearing  is  plainly  visible  in  the 
foreground  from  areas  of  public  view. 

(11)  Temporary  roads  should  be 
designed  for  proper  drainage  and  built 
to  minimize  soil  erosion.  Upon 
abandonment,  the  road  area  should  be 
restored  and  stabilized  without  undue 
delay. 

(e)  Right-of-way  maintenance.  (1) 
Vegetation  covers  established  on  a  right- 
of-way  should  be  properly  maintained. 
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(2)  Access  and  service  roads  should 
be  maintained  with  proper  cover,  water 
bars,  and  the  proper  slope  to  minimize 
soil  erosion.  They  should  be  jointly 
used  with  other  utilities  and  land- 
management  agencies  where  practical. 

(3)  Chemical  control  of  vegetation 
should  not  be  used  unless  authorized  by 
the  landowner  or  land-managing 
agency.  When  chemicals  are  used  for 
control  of  vegetation,  they  should  be 


approved  by  EPA  for  such  use  and  used 
in  conformance  with  all  applicable 
regulations. 

(f)  Construction  of  aboveground 
facilities.  (1)  Unobtrusive  sites  should 
be  selected  for  the  location  of 
aboveground  facilities. 

(2)  Aboveground  facilities  should 
cover  the  minimum  area  practicable. 

(3)  Noise  potential  should  be 
considered  in  locating  compressor 
stations,  or  other  aboveground  facilities. 


(4)  The  exterior  of  aboveground 
facilities  should  be  harmonious  with  the 
surroundings  and  other  buildings  in  the 
area. 

54.  Appendix  A  to  Part  380  is  revised 
to  read  as  follows: 

Appendix  A  to  Pari  380 — Minimum 
Filing  Requirements  for  Environmental 
Reports  Under  the  Natural  Gas  Act 


Resource  Report  1 — General  Pn^ect  Description 


Provide  a  detailed  description  and  location  map  of  the  project  facilities.  (§  380.12(c)(1)) 
Describe  any  nonjurisdictional  facilities  that  would  be  built  in  association  with  the  project.  (§  380.12(c)(2)) 

Provide  current  original  U.S.  Geological  Survey  (USGS)  7.5-ininute-series  topographic  maps  with  mileposts  showing  the  project  facili- 
Ues;(§  380.12(c)(3)) 

Provide  aerial  photographs  or  photo-based  alignment  sheets  with  mileposts  showing  the  project  facilities:  ($  380.12(c)(3)) 
Provide  plot/site  plans  of  compressor  stations  showing  the  location  of  the  nearest  noise-sensitive  areas  (NSA)  within  1   mile. 
(§380.12(c)(3,4)) 

Describe  construction  and  restoration  methods.  (§  380.12(c)(6)) 
Identify  the  permits  required  for  construction  across  surface  waters.  (§  380.12(c)(9)) 

Provide  the  names  and  addresses  of  all  landowners  whose  land  would  be  crossed  by  the  project  facilities.  Include  the  names  and  ad- 
dresses of  all  residents  adjacent  to  new  or  modiRed  compressor  stations.  (§380.12(c)(10)) 


Resource  Report  2— Water  Use  and  Quality 


Identify  all  perennial  surface  waterbodies  crossed  by  the  proposed  project  and  their  water  quality  classification.  (S  380.12(d)(1)) 
Identify  all  waterbody  crossings  that  may  have  contaminated  waters  or  sediments.  (§  380.12(d)(1)) 

Identify  watershed  areas,  designated  surface  water  protection  areas,  and  sensitive  waterbodies  crossed  by  the  prop>osed  project. 
(§  380.12(d)(1)) 

Provide  a  table  identifying  all  wetlands,  by  milepost  and  length,  crossed  by  the  project  (including  abandoned  pipeline),  and  the  toul 
acreage  and  acreage  of  each  wetland  type  that  would  he  affected  by  construction.  (J380.12(d)(l  &  4)) 

Discuss  construction  and  restoration  methods  proposed  for  crossing  wetlands,  and  compare  them  to  stafi^s  Wetland  and  Waterbody  Con- 
struction and  Mitigation  Procedures;  (§  380.12(d)(2)) 

Describe  the  proposed  waterbody  construction,  impact  mitigation,  and  restoration  methods  to  be  used  to  cross  surface  waters  and  com- 
pare to  the  staffs  Wetland  and  Waterbody  Construction  and  Mitigation  Procedures.  (§  380.12(d)(2)) 

Provide  original  National  Wetlands  Inventory  (NWI)  maps  that  show  all  proposed  facilities  and  include  milepost  locations  for  proposed 
pipeline  routes.  (§  380.12(d)(4)) 
Identify  all  U.S.  Environmental  Protection  Agency  (EPA)-  or  state-designated  aquifers  crossed.  ($  380.12(d)(9)) 


Resource  Report  3 — Vegetation  and  Wildlife 


•  Classify  the  fishery  type  of  each  surface  waterbody  that  would  be  crossed,  including  fisheries  of  special  concern.  (S  380.12(eKl)) 

•  Describe  terrestrial  and  wetland  wildlife  and  habitats  that  would  be  affected  by  the  project.  ($380.12(eH2)) 

•  Describe  the  major  vegetative  cover  types  that  would  be  crossed  and  provide  the  acreage  of  each  vegetative  cover  type  that  would  be  af- 
fected by  construction.  (§  380.12(e)(3)) 

•  Describe   the   effects   of  construction   and   operation   procedures   on   the   fishery   resources   and   proposed   mitigation   measures. 
(§  380.12(e)(4)) 

•  Evaluate  the  potential  for  short-term,  long-term,  and  permanent  impact  on  the  wildlife  resources  caused  by  construction  and  operation 
of  the  project  and  proposed  mitigation  measures.  ($  380.12(e)(4)) 

•  Identify  all  federally  listed  or  proposed  endangered  or  threatened  species  and  state-listed  endangered  or  threatened  species  that  poten- 
tially occur  in  the  vicinity  of  the  project  and  discussion  results  of  consultations  with  other  agencies.  ($380.12(e)(4.S)) 

•  Describe  any  significant  biological  resources  that  would  be  affected.  Describe  impact  and  any  mitigation  proposed  to  avoid  or  minimize 
that  impact.  (§380.12(e)(4  &  6)) 


Resource  Report  4 — Cultural  Resources 


See  §380.14  and  "OPR's  Guidelines  for  Reporting  on  Cultural  Resources  Investigations"  for  further  guidance. 

Plan  for  Unanticipated  Historic  Properties  and  Remains.  (§  380.12(f)(l)(i)  ft  (2)) 

Initial  cultural  resources  consultation  and  documentation,  and  documentation  of  consultation  with  Native  Americans.  (§380.12(f)(lHii) 

4(2)) 

Overview/Survey  Report(s).  (§380.12(f)(l)(iii)  ft  (2)) 


Resource  Report  5— Soaoeconomics 


•  For  major  aboveground  facilities  and  major  pipeline  projects  that  require  an  EIS.  describe  existing  socioeconomic  conditions  within  the 
project  area.  (§3B0.12(g)(l)) 

•  For  major  aboveground  facilities,  quantify  impact  on  employment,  housing,  local  government  services,  local  tax  revenues,  transpor- 
tation, and  other  relevant  factors  within  the  project  area.  (§  380.12(g)(2-6)) 
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Resource  Report  6— Geological  Resources 


Identify  the  location  (by  milepost)  of  mineral  resources  and  any  planned  or  active  surface  mines  crossed  by  the  proposed  facilities. 

{8380.12(h)(1)) 

Identify  any  geologic  hazards  to  the  proposed  facilities.  (§  380.12(h)(2)) 

Discuss  the  need  for  and  locations  where  blasting  may  be  necessary  in  order  to  construct  the  proposed  facilities.  (§  380.12(h)(3)) 

For  LNG  projects  in  seismic  areas,  the  materials  required  by  "Data  Requirements  for  the  Seismic  Review  of  LNG  Facilities."  NBSIR84- 

2833.  (§  380.12(h)(5)) 

For  underground  storage  facilities,  how  drilling  activity  by  others  within  or  adjacent  to  the  facilities  would  be  monitored,  and  how  old 

wells  would  be  located  and  monitored  within  the  fiacility  boundaries.  (§  380.12(h)(6)) 


Resource  Report  7 — Soils 


Identify,  describe,  and  group  by  milepost  the  soils  affected  by  the  proposed  pipeline  and  aboveground  facilities.  (§380.12(i)(l)) 

For  aboveground  facilities  that  would  occupy  sites  over  5  acres,  determine  the  acreage  of  prime  farmland  soils  that  would  be  affected  by 

construction  and  operation.  (§380.12(i)(2)) 

Describe,  by  milepost.  potential  impacts  on  soils.  (S380.12(i)(3.4)) 

Identify  proposed  mitigation  to  minimize  impact  on  soils,  and  compare  with  the  stafTs  Upland  Erosion  Ck)ntrol.  ReVegetation.  and 

Maintenance  Plan.  (S  380.12(i)(5)) 


Resource  Report  S^Land  Use.  Recreation  and  Aesthetics 


•  Classify  and  quantify  land  use  affected  by:  (§  380.12(j)(l)) 

•  ipeline  construction  and  permanent  rights-of-way  (§380.12(j)(l)); 

•  Extra  work/staging  areas  ($380.12())(1)): 

•  Access  roads  (§380.1 2(j)(l)): 

•  Pipe  and  contractor  yards  (§  380.12(j)(l)):  and 

•  Aboveground  facilities  (§380.12(j)(l)). 

•  Identify  by  milepost  all  locations  where  the  pipeline  right-of-way  would  at  least  partially  coincide  with  existing  right-of-way,  where  it 
would  be  adjacent  to  existing  rights-of-way.  and  where  it  would  be  outside  of  existing  right-of-way.  (§380.12(j)(l)) 

•  Provide  detailed  typical  construction  right-of-way  cross-section  diagrams  showing  information  such  as  widths  and  relative  locations  of 
existing  rights-of-way.  new  permanent  right-of-way.  and  temporary  construction  right-of-way.  ($380.12(j)(l)) 

•  Summarize  the  total  acreage  of  land  affected  by  construction  and  operation  of  the  project.  ($  380.12(j)(l)) 

•  Identify  by  milepost  all  planned  residential  or  commercial/business  development  and  the  time  frame  for  construction.  (S380.12(j)(3)) 

•  Identify  by  milepost  special  land  uses  (e.g.,  sugar  maple  stands,  specialty  crops,  natural  areas,  national  and  state  forests,  conservation 
land.  etc.>.  ($380.12(j)(4)) 

•  Identify  by  beginning  milepost  and  length  of  crossing  all  land  administered  by  Federal,  state,  or  local  agencies,  or  private  conservation 
organizations.  (§380.12(j)(4)) 

•  Identify  by  milepost  all  natural,  recreational,  or  scenic  areas,  and  all  registered  natural  landmarks  crossed  by  the  project.  (§380.12(j)(4  ft 
6)) 

•  Identify  all  focilities  that  would  be  within  designated  coastal  zone  management  areas.  (§380.12(j)(4)) 

•  Identify  by  milepost  all  residences  that  would  be  within  SO  feet  of  the  construction  right-of-way  or  extra  work  area.  (§  380.12(j)(5)) 

•  Identify  all  designated  or  proposed  candidate  National  or  State  Wild  and  Scenic  Rivers  crossed  by  the  project.  ($  380.12(j)(6)) 

•  Describe  any  measures  to  visually  screen  aboveground  focilities,  such  as  compressor  stations.  ($380.12(j)(ll)) 

•  Demonstrate  that  applications  for  rights-of-way  or  other  proposed  land  use  have  been  or  soon  will  be  filed  with  Federal  land-managing 
agencies  with  jurisdiction  over  land  that  would  be  affected  by  the  project.  (§380.12(j)(12)) 


Resource  Report  9— Air  and  Noise  Quality 


•  Describe  existing  air  quality  in  the  vicinity  of  the  project.  ($380.12(k)(l)) 

•  Quantify  the  existing  noise  levels  (day-night  sound  level  (L«)  and  other  applicable  noise  parameters)  at  the  noise  sensitive  area  and  at 
other  locations  required  by  state  and  local  noise  ordinances.  ($380.12(k)(2)) 

•  Quantify  existing  and  proposed  emissions  of  compressor  equipment,  plus  construction  emissions,  including  nitrogen  oxides  (NOx)  and 
carbon  monoxide  (CO),  and  the  basis  for  these  calculations.  Summarize  anticipated  air  quality  impacts  for  the  project.  (§380.12(k)(3)) 

•  Describe  the  existing  and  proposed  compressor  units  at  each  station  where  new,  additional,  or  modified  compression  units  are  pro- 
posed, including  the  manufacturer,  model  number,  and  horsepower  of  the  compressor  units.  ($380.12(k)(4)) 

•  Identify  any  nearby  NSA  by  distance  and  direction  from  the  proposed  compressor  unit  building/enclosure.  (§380.12(k)(4)) 

•  Identify  any  applicable  state  or  local  noise  regulations.  (§3S0.12(k)(4)) 

•  Calculate  the  noise  impact  of  the  proposed  compressor  unit  modifications  or  additions,  specifying  how  the  impact  was  calculated,  in- 
cluding manufacturer's  data  and  proposed  noise  control  equipment.  (§380.12(k)(4)) 


Resource  Report  10— Alteraaiives 


•  Address  the  "no  action"  alternative.  (§380.12(0(1)) 

•  For  large  projects,  address  the  effect  of  energy  conservation  or  energy  alternatives  to  the  project.  ($380.12(1)(1)) 

•  Identify  system  alternatives  considered  during  the  identification  of  the  project  and  provide  the  rationale  for  rejecting  each  alternative. 
(§380.12(11(1)) 

•  Identify  major  and  minor  route  alternatives  considered  to  avoid  impact  on  sensitive  environmental  areas  (e.g.,  wetlands,  parks,  or  resi- 
dences) and  provide  sufficient  comparative  data  to  justify  the  selection  of  the  proposed  route.  (§380.12(0(3)) 

•  Identify  alternative  sites  considered  for  the  location  of  major  new  aboveground  facilities  and  provide  sufficient  comparative  data  to  jus- 
tify the  selection  of  the  proposed  site.  (§380.12(0(3)) 


Resource  Report  11 — Reliability  and  Safety 


•  Describe  how  the  project  facilities  would  be  designed,  constructed,  operated,  and  maintained  to  minimize  potential  hazard  to  the  public 
from  the  failure  of  project  components  as  a  result  of  accidents  or  natural  catastrophes.  (§  380.12(m)) 
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Resource  Report  12 — PCB  Contamination 


•  For  projects  involving  the  replacement  or  abandonment  of  fecilities  determined  to  have  PCBs,  provide  a  statement  that  activities  would 
comply  with  an  approved  EPA  disposal  permit  or  %vith  the  requirements  of  the  TSCA.  (§380.12(n)(l)) 

•  For  compressor  station  modifications  on  sites  that  have  been  determined  to  have  soils  contaminated  with  PCBs,  describe  the  status  of 
remediation  efforts  completed  to  date.  (§  380.12(n)(2)) 


RflBOuroe  Report  13 — ^Additional  In£Drmation  Related  to  LNG  Plants 


Provide  all  the  listed  detailed  engineering  materials.  (§380.12(o)) 


PART  385— RULES  OF  PRACTICE  AND 
PROCEDURE 

55.  The  authority  citation  for  Part  385 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  551-557;  15  U.S.C. 
717-717Z,  3301-3432;  16  U.S.C.  791a-825r, 
2601-2645;  31  U.S.C.  9701;  42  U.S.C.  7101- 
7352;  49  U.S.C.  60502;  49  App.  U.S.C.  1085. 

56.  In  §  385.2001,  paragraph  (b)(3)  is 
revised  to  read  as  follows: 

f  385.2001    niings  (Rule  2001). 

(b)*  •  • 

(3)  The  Secretary,  or  the  office 
director  to  whom  the  filing  has  been 
referred,  will  send  a  letter  of  rejections 
with  an  indication  of  the  deficiencies  in 
the  filing  and  the  reasons  for  rejection. 

|FR  Doc.  98-26721  Filed  1&-15-98;  8:45  am] 
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Landowner  Notification,  Residential 
Area  Dasignation,  and  Other 
Environmental  Filing  Requirements; 
Notice  of  Technical  Conference 
September  30, 1998. 

agency:  Federal  Energy  Regulatory 

Commission. 

ACTION:  Notice  of  Technical  Conference. 

summary:  The  Federal  Energy 
Regulatory  Commission  (Commission) 
intends  to  hold  a  staff  technical 
conference  on  December  9, 1998,  at  9:00 
AM,  in  the  Commission  Meeting  Room, 
888  First  Street,  NE..  Washington,  EIC.  to 
address  its  concerns  regarding  its 
present  landowner  notiflcation  policies 
and  its  present  environmental 
designation  of  residential  areas. 
DATES:  Comments  are  due  November  16, 
1998. 

ADDRESSES:  Send  comments  to:  Office  of 
the  Secretary,  Federal  Energy  Regulatory 


Commission,  888  First  Street,  NE., 
Washington,  DC  20426. 
FOR  FURTHER  INFORMATION  CONTACT: 
John  S.  Leiss,  Office  of  Pipeline 

Regulation,  Federal  Energy  Regulatory 

Commission,  888  First  Street,  NE.. 

Washington.  D.C.  20426.  (202)  208- 

1106 
Carolyn  Van  Der  Jagt,  Office  of  the 

General  Counsel,  Federal  Energy 

Regulatory  Commission,  888  First 

Street.  NE..  Washington.  DC  20426 

(202)  208-2246. 
SUPPiaMENTARY  INFORMATION:  In 
addition  to  publishing  the  full  text  of 
this  document  in  the  Federal  Register. 
the  Commission  also  provides  all 
interested  persons  an  opportimity  to 
inspect  or  copy  the  contents  of  this 
document  during  normal  business  hours 
in  the  Public  Reference  Room  at  888 
First  Street.  NE.,  Room  2 A,  Washington. 
DC  20426. 

The  Commission  Issuance  Posting 
System  (OPS)  provides  access  to  the 
texts  of  formal  docxmients  issued  by  the 
Commission.  QPS  can  be  accessed  via 
Internet  through  FERC's  Homepage 
(http://www.ferc.fed.us)  using  the  OPS 
Link  or  the  Energy  Information  Online 
icon.  The  full  text  of  this  document  will 
be  available  on  OPS  in  ASCII  and 
WordPerfect  6.1  format.  OPS  is  also 
available  through  the  Commission's 
electronic  bulletin  board  service  at  no 
charge  to  the  user  and  may  be  accessed 
using  a  personal  computer  with  a 
modem  by  dialing  202-208-1397.  if 
dialing  locally,  or  1-800-856-3920,  if 
dialing  long  distance.  To  access  QPS. 
set  your  communications  software  to 
19200.  14400.  12000.  9600,  7200,  4800. 
2400,  or  1200  bps,  full  duplex,  no 
parity.  8  data  bits  and  1  stop  bit.  User 
assistance  is  available  at  202-208-2474 
or  by  E-mail  to 
CipsMaster®FERC.  fed  us. 

This  document  is  also  available 
through  the  Commission's  Records  and 
Information  Management  System 
(RIMS),  an  electronic  storage  and 
retrieval  system  of  documents  submitted 
to  and  issued  by  the  Commission  after 
November  16, 1981.  Documents  firom 
November  1995  to  the  present  can  be 
viewed  and  printed.  RIMS  is  available 
in  the  Public  Reference  Room  or 


remotely  via  Internet  through  FERC's 
Homepage  using  the  RIMS  link  or  the 
Energy  Information  Online  icon.  User 
assistance  is  available  at  202-208-2222. 
or  by  E-mail  to  rimsmaster^erc.fed.us. 

Finally,  the  complete  text  on  diskette 
in  WordPerfect  format  may  be 
purchased  from  the  Commission's  copy 
contractor.  RVJ  International,  Inc.  RV] 
International,  Inc.,  is  located  in  the 
Public  Reference  Room  at  888  First 
Street.  NE..  Washington.  DC  20426. 

In  the  matter  of  Landovraer  Notification, 
Residential  Area  Designation,  and 
Enviroiunental  Filing  Requirements:  Docket 
No.  RM98-1 7-000. 

Notice  of  Technical  Confierenoe 

September  30, 1998. 

In  Docket  No.  RM98-»-000,  which  is 
being  issued  concurrently  with  this 
notice  of  technical  confierence.  the 
Commission,  among  other  things, 
proposes  to  amend,  consoUdate,  and 
clarify  its  current  environmental  filing 
requirements  for  applications  for 
certificates  of  public  convenience  and 
necessity  to  construct  pipeline  faciUties. 
These  requirements  are  necessary  for 
the  Commission  to  comply  with  the 
National  Environmental  Pohcy  Act  of 
1969  (NEPA).i  The  Commission  believes 
that  revising  its  existing  regulations  will 
lead  to  more  complete  applications  and 
to  an  expedited  environmental  review 
process. 

However,  in  addition  to  the  changes 
proposed  in  Docket  No.  RM98-9-000, 
the  Commission  is  interested  in 
examining  its  existing  landowner 
notification  policies  and  designation  of 
residential  areas.  It  is  concerned  that  its 
current  regulations  are  not  adequate  to 
provide  the  general  public  and 
potentially  affected  landowners  with 
sufficient  opportunity  for  participation 
in  the  Commission's  certificate  process. 
Increased  public  interest  in  several 
recently  filed  certificate  applications 


'  42  U.S.C.  4321.  Specifically.  NEPA  requires  that 
federal  agencies  carefully  weigh  the  potential 
environmental  impact  of  all  their  decisions  and 
consult  with  federal  and  state  agencies  and  the 
public  on  serious  environmental  questions. 


55716 


Federal  Register /Vol.  63.  No.  200 /Friday.  October  16.  1998 /Proposed  Rules 


suggests  that  the  Commission  should 
review  its  existing  procedures.' 

To  open  the  process  to  the  affiected 
public,  the  Commission  is 
contemplating  requiring  that  companies 
proposing  a  pipeline  project  provide 
notiflcation  to  the  affected  public  prior 
to  filing  an  application  with  the 
Commission.  For  projects  that  do  not 
require  prior  notification  to  the 
Commission,  we  believe  that  the 
affected  landowners  should  be  notified 
within  a  reasonable  time  prior  to 
construction,  to  reduce  the  potential  for 
complaints  that  landowners  were  not 
aware  of  the  project.  The  Commission 
believes  that  early  notification  of  a 
proposed  project  will  provide  the  public 
with  a  better  opportunity  to  participate 
in  the  proceeding. 

We  note  that  in  a  letter  dated 
September  16, 1998,  the  Interstate 
Natural  Gas  Association  of  America 
(INGAA)  also  acknowledges  the  concern 
over  the  landowner  notification  issue.  In 
the  letter,  it  proposes  a  solution  to  the 
landowner  notification  problem  which, 
among  other  things,  requires  that  the 
owner  of  record  of  property  affected  by 
a  pipeline  project  bia  notified  of  the 
project  by  certified  mail.  We  invite 
INGAA  to  present  its  proposal  at  the 
December  9, 1998  technical  conference. 
Additionally,  we  invite  any  other 
interested  party  to  present  proposals  at 
the  technical  conference. 

The  Commission  is  also  considering 
some  other  changes  to  its  regulations 
which  it  feels  may  require  expanded 
landowner  notification  to  ensure 
fairness  for  both  the  company  and 
landowners.  For  example,  the 
Conunission  is  considering  expanding 
the  definition  of  eligible  facility  under 
section  157.202(b)(2)  of  its  regulations 
to  include  injection  and  withdrawal 
wells  which  do  not  alter  the  capacity  of 
an  existing,  certificated  underground 
storage  field.  That  change  would  allow 
the  addition  of  minor  facilities  designed 
to  enhance  existing  storage  operations 
without  case  specific  Commission 
review  and  approval.  However,  the 
Commission  is  concerned  about 
whether  and  how  the  pipeline  should  be 
required  to  acquire  consent  from  the 
landowner  prior  to  beginning 
construction. 


'For  example,  in  the  pending  Independence 
Pipeline  Company  proceeding  in  Docket  No.  CP97- 
31S-000.  the  Commission  has  received  in  excess  of 
6.S00  correspondences  from  concerned  citizens. 


The  Commission  would  also  like  to 
revise  section  2.S5(b)(iii)  and  (iv)  of  its 
regulations  to  allow  the  use  of 
additional  temporary  work  space  for 
replacement  facilities.  However,  once 
again,  the  Commission  is  concerned 
about  how  the  pipeline  should  acquire 
landowner  consent  to  use  the  additional 
space  as  well  as  providing  for 
appropriate  environmental  safeguards. 

Adoitionally,  the  Commission 
believes  it  is  necessary  to  designate 
residential  areas  as  sensitive 
environmental  areas  defined  under 
section  157.202(b)(ll).3  This  change 
would  bring  the  status  of  residential 
areas  in  our  regulations  more  in  line 
with  the  existing  treatment  of  these 
areas  as  noise  sensitive  areas  (section 
157.206(d)(5)),  as  well  as  Commission 
practice  to  weigh  project  impact  on 
residential  areas  in  the  same  way  as  the 
more  traditional  natural  resource  areas, 
such  as.  for  example,  endangered 
species  habitats,  historical  places, 
wetlands,  and  designated  wilderness 
areas. 

Finally  the  Commission  is  interested 
in  obtaining  comment  on  the  need  to 
apply  the  same  erosion  control  and 
stream  and  wetland  crossing  mitigation 
measures  it  applies  to  filings  under 
Subpart  A  of  Fart  157  to  Subpart  F 
blaiUiet  projects.  This  would  provide 
more  uniform  treatment  of  natural  gas 
projects  whether  or  not  they  are  actually 
reviewed  by  the  Commission  prior  to 
construction. 

In  the  past  the  Commission  has  used 
working  groups  to  develop  proposals  for 
improving  upon  the  Commission's 
regulations.^  Here,  the  Commission  is 
also  considering  using  the  negotiated 
rulemaking  procedure  under  the 
Negotiated  Rulemaking  Act  of  1990^  as 
an  alternative  to  its  traditional 
rulemaking  process.  That  act  establishes 
a  framework  for  conducting  a  negotiated 
rulemaking  and  encourages  agencies  to 
use  negotiated  rulemaking  to  enhance 
the  rulemaking  process.  Negotiations 
would  be  conducted  by  a  committee 
chartered  under  the  Federal  Advisory 
Committee  Act.'  The  committee  would 


'Section  lS7.206(d1(4)  of  the  Commission's 
regulations  provides:  "Any  transaction  authorited 
under  a  blanket  certificate  shall  not  have  a 
significant  impact  on  a  sensitive  environmental 
area." 

*See  Standards  for  Business  Practices  of 
Interstate  Natural  Gas  Pipelines.  60  PR  55,504  (Nov. 
1. 1995).  73  FERC  1 61.104  (Oct.  25.  1995). 

>5U.S.C  561-569. 

•SU.S.CApp.  2. 


include  a  Commission  representative 
and  would  be  assisted  by  a  neutral 
facilitator.  The  goal  of  the  committee 
would  be  to  reach  consensus  on  the 
language  or  issues  involved  in  the  rule. 
If  consensus  is  reached,  the  Commission 
undertakes  to  use  the  consensus  as  the 
basis  of  the  proposed  rule. 

The  purpose  of  the  staff  technical 
conference  is  to  discuss  potential 
changes  to  the  Commission's  regulations 
in  the  above  mentioned  areas  and  to 
address  the  appropriateness  of  using 
working  groups  or  negotiated 
rulemaking  for  these  changes. 
Additionally,  the  Commission  may 
entertain  and  discuss  at  the  staff 
technical  conference  suggestions 
concerning  other  areas  of  its 
environmental  review  process. 

The  Commission  invites  all  interested 
persons  to  submit  written  comments  on 
these  topics.  Additionally,  any  persons 
wishing  to  make  comments  or 
presentations  at  the  conference  should 
submit  a  request  for  time  and  the 
topic(s)  they  want  to  address.  The 
original  and  14  copies  of  such 
comments  and  requests  must  be 
received  by  the  Commission  before  5:00 
p.m.,  November  16, 1998.  Comments 
should  be  submitted  to  the  Office  of  the 
Secretary,  Federal  Energy  Regulatory 
Commission,  888  First  Street,  NE., 
Washington  DC  20426  and  should  refer 
to  Docket  No.  RM9S-1 7-000. 
Commenters  also  can  submit  comments 
on  computer  diskette  in  WordPerfect  6.1 
or  lower  format  or  in  ASCII  format,  with 
the  name  of  the  filer  and  Docket  No. 
RM98-1 7-000  on  the  outside  of  the 
diskette. 

All  comments  will  be  placed  in  the 
Commission's  public  files  and  will  be 
available  for  inspection  in  the 
Commission's  Public  Reference  room  at 
888  First  Street,  NE.,  Washington,  DC 
20426,  during  regular  business  hours. 
Additionally,  comments  can  be  viewed 
and  printed  remotely  via  the  Internet 
through  FERC's  Homepage  using  the 
RIMS  link  or  the  Energy  Information 
Online  icon.  User  assistance  is  available 
at  202-208-2222,  or  by  E-mail  to 
rimsmaster@ferc.  fed  .us. 

By  direction  of  the  Conunission. 
David  P.  Boergen, 
Secretary. 
(FR  Doc.  98-26726  Filed  10-15-98;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

(FRL-617e-8] 

Final  National  Pollutant  DIacharga 
Elimination  System  (NPDES)  Qanaral 
Pennlts  for  the  Eaatem  Portion  of 
Outer  Continental  Shelf  (OCS)  of  the 
Quif  of  Mexico  (QMQ280000)  and 
Record  of  Decision 

AQENCY:  Environmental  Protection 

Agency. 

action:  Final  Issuance  of  NPDES 

General  Permits. 

summary:  The  Regional  Administrator 
(RA)  of  EPA  Region  4  (the  "Region")  is 
today  issuing  final  National  Pollutant 
Discharge  Elimination  System  (NPDES) 
general  permits  for  the  Eastern  Portion 
of  the  Outer  Continental  Shelf  (OCS)  of 
the  Gulf  of  Mexico  (General  Permit  No. 
GMG280000),  published  at  61  FR  64876 
on  December  9.  1996,  revised  on 
January  7, 1998,  at  63  FR  846,  for 
discharges  in  the  Offshore  Subcategory 
of  the  CNl  and  Gas  Extraction  Point 
Source  Category  (40  CFR  part  435. 
subpart  A).  The  existing  permit,  jointly 
issued  by  Regions  4  and  6  and 
published  at  51  FR  24897  on  July  9, 
1986.  authorizes  discharges  from 
exploration,  development,  and 
production  facilities  located  in  and 
discharging  to  all  Federal  waters  of  the 
Gulf  of  Mexico  seaward  of  the  outer 
boundary  of  the  territorial  seas.  Region 
6  issued  a  flnal  permit  (General  Permit 
No.  GMG290000)  for  the  Western 
portion  of  the  OCS  of  the  Gulf  of 
Mexico,  published  at  57  FR  54642  on 
November  19.  1992,  for  facilities  in 
Federal  waters  seaward  of  Louisiana 
and  Texas  Waters.  This  notice 
constitutes  the  Agency's  Record  of 
Decision  in  accordance  with  Council  on 
Environmental  Quality  regulations  40 
CFR  1505.2  and  EPA  regulations  40  CFR 
6.606.  Draft  and  Final  EISs  were  issued 
December  4,  1996  and  August  14,  1998. 
respectively,  that  considered  the  range 
of  permitting  options  available  to  EPA. 
Alternative  A  is  the  issuance  of  a 
general  permit  to  cover  the  entire 
Region  4  geographic  permitting  area  in 
the  Gulf:  Alternative  B  is  limiting  a 
general  permit  to  the  area  seaward  of  the 
200  meter  isobath;  and  Alternative  C  is 
withholding  general  permit  coverage 
entirely  and  conducting  individual 
permit  reviews  for  each  application 
tiled.  The  EIS  process  defined  the 
afliected  environment  and  assessed  the 
potential  impacts  of  the  alternatives  on 
the  natural  and  man-made 
environments.  A  broad  spectrum  of 
mitigation  measures  were  considered  in 
the  EIS.  To  assist  in  the  selection  of 


alternatives.  EPA  considered  different 
types  and  degrees  of  environmental 
survey  information,  different  review 
procedures  and  discharge  options.  Key 
to  the  decision  to  extend  general  permit 
coverage  to  the  Region  4  portion  of  the 
Central  Planning  Area  (CPA)  offshore 
Mississippi  and  Alabama,  was  to 
exclude  from  such  coverage  four  Areas 
of  Biological  Concern.  Additionally, 
EPA  found  it  necessary  to  require 
Notices  of  Intent  for  coverage  submitted 
to  the  Agency  to  include  geohazards  and 
photodocumentation  surveys.  While 
substantial  oil  and  gas  activity  has 
occurred  and  continues,  EPA 
determined  that  there  was  inadequate 
site-specific  marine  habitat  information 
for  the  CPA  to  draw  on  in  making 
decisions  on  permit  coverage.  Today's 
final  NPDES  permits  cover  existing  and 
new  source  facilities  in  the  Eastern 
Planning  Area  (Alternative  B  of  the 
Environmental  Impact  Statement  (EIS)) 
with  operations  on  Federal  leases 
occurring  in  water  depths  seaward  of 
200  meters,  occurring  offshore  the 
coasts  of  Florida  and  Alabama,  and 
existing  and  new  source  facilities  in  the 
Central  Planning  Area  (Alternative  A  of 
the  EIS),  with  operations  located  in  and 
discharging  pollutants  to  federal  waters 
in  lease  blocks  located  seaward  of  the 
outer  boundary  of  the  territorial  seas 
offshore  Mississippi  and  Alabama.  The 
western  boundary  of  the  coverage  area 
is  demarcated  by  Mobile  and  Viosca 
Knoll  leases  located  seaward  of  the 
outer  boundary  of  the  territorial  seas 
from  the  coasts  of  Mississippi  and 
Alabama  in  the  Central  Planning  Area: 
except  specific  areas  in  the  Central 
Planning  Area  which  may  be  designated 
by  EPA  as  Areas  of  Biological  Concern 
(See  Fact  Sheet  published  on  January  7, 
1998  at  63  FR  846  and  Final 
Environmental  Impact  Statement,  issued 
August  14, 1998).  The  eastern  boundary 
of  the  coverage  area  is  demarcated  by 
the  Vernon  Basin  leases  north  of  the  26° 
parallel  and  in  water  depths  seaward  of 
200  meters. 

All  permittees  holding  leases  on 
which  a  discharge  has  taken  place 
within  2  years  of  the  effective  dates  of 
the  new  general  permits  (operating 
facilities)  in  these  areas  must  file  a 
written  notice  of  intent  to  be  covered  by 
either  the  new  general  permit  for 
existing  sources  or  the  new  general 
permit  for  new  sources  within  60  days 
after  November  16. 1998  of  the  final 
determination  on  this  action.  Non- 
operational  leases,  i.e..  those  on  which 
no  discharges  have  taken  place  in  the  2 
years  prior  to  the  effective  date  of 
November  16,  1998,  are  not  eligible  for 
coverage  under  either  general  permit. 


and  their  coverage  under  the  old  general 
permit  will  terminate  on  the  effective 
date  of  the  new  general  permits.  No 
NOI's  will  be  accepted  on  non- 
operational  or  newly  acquired  leases 
until  such  time  as  an  exploration  plan 
or  development  production  plan  has 
been  prepared  for  submission  to  EPA. 
The  notice  of  intent  must  contain  the 
information  set  forth  in  40  CFR 
§  122.28(b)(2)(ii)  and  Part  I.  Section  A.4 
of  the  NPDES  general  permit.  In 
accordance  with  Oil  and  Gas  Extraction 
Point  Source  Category:  Offshore 
Subcategory  Effluent  Guidelines  and 
New  Source  Performance  Standards 
published  at  58  FR  12454  on  March  4. 
1993,  EPA  Region  4  made  an 
Environmental  Impact  Statement  (EIS) 
available  with  the  general  permits  for 
review  during  the  public  comment 
period  that  addresses  potential  impacts 
from  facilities  that  may  be  defined  as 
new  sources  in  the  context  of  a 
comprehensive  offshore  permitting 
strategy.  As  set  forth  in  Section  2.4.2  of 
t&e  EIS  and  information  received,  the 
Regional  Administrator  has  determined 
that  the  area  in  the  Eastern  Planning 
Area  shoreward  of  the  200  meter  depth 
and  certain  designated  areas  in  the 
Central  Planning  Area  includes  or  is 
likely  to  include  valuable  marine 
habitats,  including  extensive  live 
bottom  and  other  valuable  marine 
habitats  that  have  not  been  adequately 
located  nor  fully  characterized  and 
which  may  be  more  sensitive  to  the 
discharges  from  oil  and  gas  exploration 
and  production  activities.  These 
resources  potentially  qualify  and 
includes  areas  of  biological  concern, 
which  are  subject  to  more  stringent 
review  based  on  the  ocean  discharge 
criteria  under  Section  403  of  the  Clean 
Water  Act  (CWA)  and  findings  of  the 
Final  EIS.  Accordingly,  individual 
permits  reviews  will  be  conducted  for 
facilities  on  lease  blocks  traversed  by 
and  shoreward  of  the  200  meter  water 
depth  in  the  Eastern  Planning  Area  and 
certain  designated  areas  of  biological 
concern  in  the  Central  Planning  Area. 
Owners  or  operators  of  those  leases  will 
be  notified  in  writing  that  an  individual 
permit  is  required.  A  brief  statement  of 
the  reasons  for  this  decision  will  be 
provided,  together  with  an  application 
form  and  a  deadline  for  filing  the 
application.  If  a  timely  application  is 
received,  general  permit  coverage  will 
continue  and  shall  automatically 
terminate  on  the  date  final  action  is 
taken  on  the  individual  NPDES  permit 
application,  in  accordance  with  40  CFR 
§  122.28(b)(3)(ii).  No  application  will  be 
accepted  for  non-operational  leases 
until  such  time  as  an  exploration  plan 
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or  development  production  plan  has 
been  prepared  for  submission  to  EPA. 
Owners  of  non-operational  leases  and 
operators  who  neither  file  a  notice  of 
intent  nor  an  individual  permit 
application  will  lose  coverage  under  the 
old  general  permit  on  the  effective  date 
of  the  new  general  permits,  which  is  on 
November  16,  1998. 

These  ftnal  NPDES  general  permits 
include  BPT.  BCT,  and  BAT  limitations 
for  existing  sources  and  NSPS 
limitations  for  new  sources  as  recently 
promulgated  in  the  effluent  guidelines 
for  the  offshore  subcategory  at  58  FR 
12454  (March  4, 1993)  and  codified  at 
40  CFR  Part  435.  subpart  A.  The  permits 
also  address  a  decision  of  the  Ninth 
Circuit  Court  of  Appeals  by  establishing 
limits  on  cadmium  and  mercury  and  by 
removing  references  to  Alternative 
Toxicity  Requests.  In  addition,  the 
permits  delete  references  to  the  Diesel 
Pill  Monitoring  Program,  incorporate  a 
new  limitation  on  garbage  discharges 
consistent  with  the  regulations  of  the 
U.S.  Coast  Guard,  clarify  the 
applicability  of  some  of  the  permit's 
effluent  limitations  and  reporting 
requirements,  establish  aquatic  toxicity 
limitations  for  produced  water,  and 
include  a  reopener  clause. 
DATES:  This  NPDES  General  Permit  is 
effective  on  November  16, 1998.  This 
NPDES  General  Permit  shall  expire  on 
October  31,  2003. 

FOR  FURTHER  INFORMATION:  Contact  Mr. 
Roosevelt  Childress,  Chief.  Surface 
Water  Permits  Section,  telephone  (404) 
562-9279.  Ms.  Kay  Crane, 
Environmental  Scientist,  telephone 
(404)  562-9299.  or  Mr.  Larry  Cole, 
Environmental  Engineer,  telephone 
(404)  562-9474  or  at  the  following 
address:  Water  Management  Division. 
Surface  Water  Permits  Section,  U.S. 
EPA,  Region  4,  Atlanta  Federal  Center, 
61  Forsyth  Street.  S.W..  Atlanta.  GA 
30303-8960. 
SUPPLEMENTAL  INFORMATION: 

L  Introduction 

The  Regional  Administrator  for  EPA 
Region  4  is  today  reissuing  in  part  the 
National  Pollutant  Discharge 
Elimination  System  (NPDES)  general 
permits  for  the  Outer  Continental  Shelf 
of  the  Gulf  of  Mexico  (General  Permit 
No.  GMG280000]  under  Region  4 
jurisdiction.  This  previous  permit, 
published  at  51  FR  24897  (July  9. 1986). 
issued  jointly  for  the  Eastern  and 
Western  Gulf  of  Mexico  by  Regions  4 
and  6.  expired  on  July  1. 1991.  Region 
6  reissued  a  final  existing  permit  for  the 
Western  Portion  of  the  Outer 
Continental  Shelf  (General  Permit  No. 
GMG290000).  published  at  57  FR  54642 


(November  19. 1992)  with  a 
modification  published  at  58  FR  63964 
(December  3. 1993).  Region  4.  continued 
coverage  under  the  previous  OCS 
general  permit  to  permittees  that 
requested  to  be  covered  before  the 
previous  general  permit  expired  on  July 
1, 1991.  Region  4  proposed  draft  NPDES 
general  permits  for  the  Eastern  Gulf  of 
Mexico  at  61  FR  64876  on  December  9. 
1996.  regulating  existing  source  and 
new  source  oil  and  gas  OCS  discharges. 
Region  4  revised  the  draft  NPDES 
general  permits  for  the  Eastern  Gulf  of 
Mexico  at  63  FR  846  on  January  7. 1998. 
Today's  final  Eastern  Gulf  of  Mexico 
OCS  revised  general  permits  regulate 
existing  source  and  new  source  OCS 
discharges  throughout  the  Gulf  of 
Mexico  for  of&hore  areas  under  the 
jurisdiction  of  Region  4. 

For  reference.  Region  4  published  a 
detailed  fact  sheet  with  the  proposed 
draft  permit  in  61  FR  64876  on 
December  9,'l996  and  a  revised  fact 
sheet  in  63  FR  846  on  January  7. 1998. 
The  Region  is  incorporating  by  reference 
the  original  fact  sheet  and  revised  fact 
sheet  as  part  of  the  final  fact  sheet  for 
today's  final  permit.  The  discussions 
presented  in  these  fact  sheets  should  be 
consulted  in  reviewing  the  applicability 
and  scope  of  the  final  permit  conditions. 

n.  Procedures  For  Reaching  a  Final 
Permit  Decision 

EPA  has  prepared  draft  and  final  EISs 
that  evaluated  the  potential  impacts  of 
the  proposed  federal  action  (issuance  of 
the  general  permits)  within  the  context 
of  a  comprehensive  NPDES  permitting 
strategy  for  the  Region  4  jurisdictional 
area  of  the  Gulf  of  Mexico.  The  process 
was  conducted  in  accordance  with  the 
regulations  implementing  the  National 
Environmental  Policy  Act  (NEPA).  The 
findings  of  the  EIS.  the  CWA  Section 
403(c)  Evaluation  and  agency  and 
public  comments  were  utilized  in 
reaching  the  decision  to  issue  the 
general  permits  with  the  conditions  and 
geographic  limitation  described  herein. 
Important  interagency  coordinati&n 
occurred  between  EPA  and  MMS.  as 
prescribed  by  a  Memorandum  of 
Understanding.  A  significant  amount  of 
information  and  assistance  was  obtained 
from  MMS.  Further,  a  preliminary  draft 
EIS  was  reviewed  by  MMS  and  that 
agency's  comments  were  fully 
considered.  Since  EPA  will  be 
conducting  individual  permitting 
outside  the  General  Permit  area  of  new 
source  development  /production 
projects.  EPA  intends  to  coordinate  its 
efforts  with  MMS  on  the  environmental 
reviews  required  of  each  agency  by 
NEPA. 


EPA  initially  proposed  to  limit 
general  permit  coverage  to  waters 
outside  the  200  meter  isobath,  thereby 
excluding  all  of  the  Central  Planning 
Area  (CPA).  Extensive  comments  on  this 
preferred  alternative  in  the  Draft  EIS 
and  the  draft  General  Permit  were 
received.  EPA  investigated  whether 
general  permit  coverage  could  be 
appropriate  for  the  CPA.  The  Minerals 
Management  Service  was  consulted  to 
determine  whether  significant  bottom 
habitats  have  been  documented 
adequately  within  the  CPA.  EPA 
determined  that  insufficient  information 
on  the  location  and  characterization  of 
habitats  exists:  and  therefore,  the 
geohazards  and  photodocumentation 
surveys  have  been  added  as  conditions 
on  the  general  permits. 

EPAnas  considered  all  written 
comments  submitted  on  the  Final  EIS, 
403(c)  Evaluation,  the  notice  of  revised 
draft  general  permit  published  on 
January  7. 1998.  as  well  as  all  written 
comments  submitted  pursuant  to  the 
December  9. 1996  draft  general  permit 
and  all  comments  received  during  the 
four  (4)  public  hearings  in  January  and 
February  of  1997.  A  summary  of  these 
comments  follow  and  are  available  to 
the  public,  state  agencies  and  local 
governments  as  part  of  Region  4's 
administrative  record. 

A  formal  hearing  is  available  to 
challenge  any  NPDES  permit  issued 
according  to  the  regulations  at  40  CFR 
124.15  except  for  a  general  permit  as 
cited  at  40  CFR  124.71.  Within  120  days 
following  notice  of  EPA  Region  4  final 
permit  decision  under  40  QH  124.15. 
any  interested  person  may  appeal  this 
general  NPDES  permit  in  the  Federal 
Court  of  Appeals  in  accordance  with 
509(bKl)  of  the  Clean  Water  Act. 
Persons  afiiected  by  a  general  permit 
may  not  challenge  the  conditions  of  a 
general  permit  as  a  right  in  further 
Agency  proceedings.  They  may  instead 
either  challenge  the  general  permit  in 
court,  or  apply  for  an  individual  permit 
as  specified  at  40  CFR  122.21  as 
authorized  at  40  CFR  122.28.  and  then 
request  a  formal  hearing  on  the  issuance 
or  denial  of  an  individual  f)ermit. 
Additional  information  regarding  these 
procedures  is  available  by  contacting 
Mr.  David  M.  Moore.  Associate  Regional 
Counsel  at  (404)  562-9547. 

III.  Procedures  For  Obtaining  General 
Permit  Coverage 

Notice  of  Intent  (NOD  requirements 
for  obtaining  coverage  for  operating 
facilities  under  both  permits  are  stated 
in  Part  I  Section  A.4  of  the  general 
permit.  Coverage  under  the  new  general 
permit  is  effective  upon  receipt  of 
notification  of  inclusion  fix>m  the 
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Director  of  the  Water  Management 
Division.  EPA  will  act  on  the  NOI 
within  a  reasonable  period  of  time. 

IV.  Exclusion  of  Non-Operational 
Leases 

These  permits  do  not  apply  to  non- 
operational  leases,  i.e.,  those  on  which 
no  discharge  has  taken  place  in  the  2 
years  prior  to  November  16,  1998,  the 
effective  date  of  the  new  general 


permits.  EPA  will  not  accept  NOI's  for 
such  leases,  and  these  general  permits 
will  not  cover  such  leases.  Non- 
operational  leases  will  lose  coverage 
under  the  old  general  permit  on  the 
effective  date  of  the  new  general  permits 
which  is  November  16, 1998.  No 
subsequent  exploration,  development  or 
production  activities  may  take  place  on 
these  leases  until  and  unless  the  lessee 
has  obtained  coverage  under  one  of  the 


new  general  permits  or  an  individual 
permits.  EPA  will  not  accept  NOI's  or 
individual  permit  applications  for  non- 
operational  or  new  acquired  leases  until 
such  time  as  an  exploration  plan  or 
development  production  plan  has  been 
prepared  for  submission  to  EPA. 

The  new  permitting  requirements  for 
leases  covered  under  the  old  general 
permits  are  summarized  in  Table  1. 


Table  l  .—New  Permitting  Requirements  for  Leases  Covered  Under  the  Old  General  Permit 


Lease  location 

Discharge 
status 

Coverage 

Date  old 

general 

permit  expires 

Type  of  permit  cov- 
erage 

Canlral  Planning  Area  &  Outside  200  meter 
Isobath  In  Eastern  Planning  Area. 

(1)  Ooerational 

File  an  NOI  wittiin  60 

Date  EPA  l<4otifies 

New  General  Permit. 

days  of  effective 

Lessee  of  New 

except  near  an 

<Me  of  new  general 

Coverage  Decision. 

Area  of  Biological 

permit. 

Concern. 

(2)  Leases  With  Immi- 

File NOI  At  Time  Ex- 

Effective Date  of  New 

New  General  Permit. 

nent  Projects. 

ploration  Plan  or 
Deveiupiitent  Pro- 
ductiqnPlan  Exists. 

General  Penult. 

except  near  an 
Area  of  Biological 
Concern. 

(3)  NwvOpwational ... 

No  NOI  wM  be  ac- 
cepted; Ineligible  for 

Effective  Date  of  New 
General  Permit. 

none. 

General  Permit 
Coverage. 

Inside  200  meter  IsotMth  In  Eastern  Planning 
Area  &  certain  designated  areas  in  the 

(1)  Ooerational 

File  an  individual  per- 

Date EPA  notifies  les- 

Individual Pemtit. 

mit  application  wittv 

see  of  Individual 

Central  Planning  Area. 

in  120  days  of  ef- 
lectiva  date  of  new 
general  peiiiHl. 

permit  decision. 

(2)  Lessees  with  Im- 

File an  IndMdual  Per- 

Effective date  of  New 

IndMdual  PennK. 

minent  Projects. 

mit  Application 
when  Lessee  has 
Exploration  Plan  or 
Deveiupiiient  Pro- 
duction Plan. 

General  Permit. 

(3)  Non-Operational  ... 

IneNgUe  For  General 
Permit  Coverage. 

Effective  Date  of  New 
General  Permit. 

None. 

V.  State  Water  Quality  Certification 

Because  state  waters  are  not  included 
in  the  area  covered  by  the  OCS  general 
permit,  its  effluent  limitations  and 
monitoring  requirements  are  not  subject 
to  state  water  quality  certification  under 
CWA  Section  401. 

VI.  State  Consistency  Determination 

Region  4  is  required  under  the  Coastal 
Zone  Management  Act  (CZMA)  to 
provide  all  necessary  information  for 
the  States  of  Mississippi,  Alabama  and 
Florida  to  review  this  action  for 
consistency  with  their  approved  Coastal 
Management  Programs.  A  copy  of  the 
consistency  determination  on  the 
proposed  activities  was  sent  to  each 
affected  State,  along  with  draft  copies  of 
the  draft  NPDES  general  permit.  Fact 
Sheet,  preliminary  Ocean  Discharge 
Criteria  Evaluation,  and  Draft 
Environmental  Impact  Statement.  Each 
state  concurred  with  EPA's  finding  of 
consistency.  Because  of  the  proposed 
change  in  the  General  Permit  coverage, 


EPA  reviewed  again  the  three  state 
plans  and  found  the  revised  permit 
coverage  consistent.  Accordingly,  a 
second  CZM  coordination  with  the 
states  occurred  with  the  review  of  the 
Final  EIS,  and  concurrences  with 
Region  4's  revised  action  were  received 
from  the  three  states. 

VII.  Administrative  Record 

The  final  NPDES  general  permits,  fact 
sheet,  403(c)  determination,  Final  EIS, 
public  comments  received,  public 
hearing  transcripts  and  other  relevant 
documents  on  today's  action  are  on  file 
and  may  be  inspected  any  time  between 
8:15  a.m.  and  4:30  p.m.,  Monday 
through  Friday  at  the  address  shown 
below.  Copies  of  the  final  NPDES 
general  permits,  fact  sheet.  403(c) 
determination.  Final  EIS,  public 
comments  received,  public  hearing 
transcripts  and  other  relevant 
documents  may  be  obtained  by  writing 
the  U.S.  EPA,  Region  4,  Atlanta  Federal 
Center.  61  Forsyth  Street.  S.W..  Atlanta. 


Georgia  30303-8960,  Attention:  Ms. 
LaShon  Blakely.  or  calling  (404)  562- 
9276. 

vni.  Other  Legal  Requirements 

Oil  Spill  Requirements 

Section  311  of  the  Clean  Water  Act 
prohibits  the  discharge  of  oil  and 
hazardous  materials  in  harmful 
quantities.  Routine  discharges  that  ace 
in  compliance  with  NPDES  permits  are 
excluded  from  the  provisions  of  section 
^11.  However,  the  permits  do  not 
preclude  the  institution  of  legal  action 
or  relieve  permittees  from  any 
responsibilities,  liabilities,  or  penalties 
for  other,  unauthorized  discharges  of  oil 
and  hazardous  materials  that  are 
covered  by  section  31 1  of  the  Act. 

Endangered  Species  Act 

The  Endangered  Species  Act  (ESA) 
allocates  authority  to,  and  administers 
requirements  upon,  federal  agencies 
regarding  endangered  species  of  fish, 
wildlife,  or  plants  that  have  been 
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designated  as  critical.  Its  implementing 
regulations  (50  CFR  Part  402)  require 
the  RA  to  ensure,  in  consultation  with 
the  Secretaries  of  Interior  and 
Commerce,  that  any  action  authorized, 
funded  or  carried  out  by  EPA  is  not 
likely  to  jeopardize  the  continued 
existence  of  any  endangered  or 
threatened  species  or  adversely  a^iect  its 
critical  habitat  (40  CFR  122.49(c)). 
Implementing  regulations  for  the  ESA 
establish  a  process  by  which  agencies 
consult  with  one  another  to  ensure  that 
issues  and  concerns  of  both  the  National 
Marine  Fisheries  Service  (NMFS)  and 
the  U.S.  Fish  and  Wildlife  Service 
(USFWS)  collectively  are  addressed. 
The  NMFS  and  USFWS  have  responded 
to  EPA's  initiation  of  the  coordination 
process  imder  the  regulations  set  forth 
by  section  7  of  the  Endangered  Species 
Act.  The  36  species  identified  by  NMFS 
and  USFWS  as  threatened  or 
endangered  species  within  the  permit 
coverage  area  have  been  assessed  for 
potential  effiects  from  the  activities 
covered  by  the  proposed  permit  in  a 
biological  assessment  incorporated  in 
the  Ehraft  EIS.  This  biological  assessment 
was  submitted  to  the  NMFS  and  USFWS 
along  with  the  proposed  permit  for 
consistency  review  and  concurrence  on 
the  Region's  finding  of  no  adverse  effect. 
This  coordination  is  appended  to  the 
Final  EIS.  Concurrence  from  USFWS 
was  received  on  7/30/98,  with  EPA's 
findings  that  the  permits  would  not 
affect  the  continued  existence  or  critical 
habitat  of  federal  listings  of  endangered 
or  threatei\ied  s(>ecies.  'The  NMFS  having 
provided  comments  on  the  I>afl  EIS. 
provided  concurrence  on  the 
modification  of  the  project. 

Ocean  Discharge  Criteria  Evaluation 

For  discharges  into  waters  located 
seaward  of  the  inner  boundary  of  the 
territorial  seas,  the  Clean  Water  Act  at 
section  403.  requires  that  NPDES 
permits  consider  guidelines  for 
determining  the  potential  degradation  of 
the  marine  environment.  The 
guidelines,  or  Ocean  Discharge  Criteria 
(40  CFR  part  125,  subpart  M),  are 
intended  to  "prevent  unreasonable 
degradation  of  the  marine  environment 
and  to  authorize  imposition  of  effluent 
limitations,  including  a  prohibition  of 
discharge,  if  necessary,  to  ensure  this 
goal"  (45  FR  65942,  October  3, 1980). 

An  Ocean  Discharge  Criteria 
Evaluation  (0£)C£)  determination  of  no 
unreasonable  degradation  has  been 
made'  by  Region  4  based  on  an  analysis 
by  Avanti  Corporation  (1998a).  The 
potential  effects  of  discharges  under  the 
proposed  permit  limitations  and 
conditions  are  assessed  in  this  revised 
document  available  from  Region  4.  The 


ODCE  states  that,  based  on  the  available 
information,  the  permit  limitations  are 
sufficient  to  determine  that  no 
unreasonable  degradation  should  result 
from  the  permitted  discharges. 

Marine  Protection.  Research,  and 
Sanctuaries  Act 

No  marine  sanctuaries  as  designated 
by  the  Marine  Protection,  Research,  and 
Sanctuaries  Act  exist  in  the  area  to 
which  the  OCS  permit  applies. 

Executive  Order  12866 

The  Office  of  Management  and  Budget 
has  exempted  this  action  from  the 
review  requirements  of  Executive  Order 
12291  pursuant  to  section  8(b)  of  that 
order.  Guidance  on  Executive  Order 
12866  contain  the  same  exemptions  on 
OMB  review  as  existed  under  Executive 
Order  12291.  hi  fact,  however.  EPA 
prepared  a  regulatory  impact  analysis  in 
connection  with  its  promulgation  of 
guidelines  on  which  a  number  of 
permit's  provisions  are  based  and 
submitted  it  to  OMB  for  review.  See  58 
FR  12494. 

Paperwork  Reduction  Act 

The  information  collection  required 
by  these  permits  has  been  approved  by 
the  Office  of  Management  and  Budget 
(OMB)  imder  the  provisions  of  the 
Paperwork  Reduction  Act,  44  U.S.C. 
3501  et  seq.,  in  submission  made  for  the 
NPDES  permit  program  and  assigned . 
OMB  control  numbers  2040-0086 
(NPDES  permit  application)  and  2040- 
0004  (discharge  monitoring  reports). 

All  Eacilities  affected  by  these  permits 
must  submit  a  notice  of  intent  to  be 
covered  under  the  eastern  Gulf  of 
Mexico  OCS  general  permit 
GMG280000.  EPA  estimates  that  it  virill 
take  an  affected  faciUty  three  hours  to 
prepare  the  request  for  coverage. 

All  affected  facilities  will  be  required 
to  submit  discharge  monitoring  reports 
PMRs).  EPA  estimated  DMR  burden  for 
the  existing  permit  to  be  36  hours  per 
faciUty  per  year.  The  DMR  burden  for 
these  proposed  permits  is  expected  to 
increase  slightly  due  to  the  additional 
reporting  required  for  calculating  the 
critical  dilution  for  produced  water 
discharges.  While  this  permit  requires 
some  increased  monitoring  and 
reporting  of  that  data,  the  DMR  burden 
for  the  proposed  permits  is  estimated  to 
increase  slightly  and  facilities  affected 
by  this  permit  reissuance  were  subject 
to  similar  information  collection 
burdens  under  the  existing  Gulf  of 
Mexico  OCS  general  permit  that  this 
proposed  reissuance  will  replace. 


Unfunded  Mandates  Reform  Act 

Section  201  of  the  Unfunded 

Mandates  Reform  Act  (UMRA).  Public 

Law  104-4,  generally  requires  Federal 

agencies  to  assess  the  effects  of  their 

"regulatory  actions"  on  State,  local,  and 

tribal  governments  and  the  private 

sector.  UMRA  uses  the  term  "regulatory 

actions"  to  refer  to  regulations.  (See, 

e.g.,  UMRA  section  201,  "Each  agency 

shall  *  *   •  assess  the  effects  of  Federal 

regulatory  actions  •  •  •  (other  than  to 

the  extent  that  such  regulations 

incorporate  requirements  specifically 

set  forth  in  law)"  (emphasis  added)). 

UMRA  section  102  defines  "regulation" 

by  reference  to  section  658  of  Title  2  of 

the  U.S.  Code,  which  in  turn  defines 

"regulation"  and  "rule"  by  reference  to 

section  601(2)  of  the  Regulatory 

FlexibiUty  Act  (RFA).  That  section  of 

the  RFA  defines  "rule"  as  "any  rule  for 

which  the  agency  pubUshes  a  notice  of 

proposed  rulemaking  pursuant  to 

section  553(b)  of  the  Administrative 

Procedure  Act  (APA.  or  any  other  law 
•  •  •  "         _ 

NPDES  general  permits  are  not 
"rules"  under  the  APA  and  thus  not 
subject  to  the  APA  requirement  to 
publish  a  notice  of  proposed 
rulemaking.  NPDES  general  permits  also 
not  subject  to  such  a  requirement  under 
the  CWA.  While  EPA  pubUshes  a  notice 
to  solicit  public  comments  on  draft 
general  permits,  it  does  so  pursuant  to 
the  CWA  section  402(a)  requirement  to 
provide  an  "opi>ortunity  for  a  hearing." 
Thus,  NPDES  general  permits  are  not 
"rules"  for  RFA  or  UMRA  purposes. 

EPA  has  determined  that  the 
proposed  permit  would  not  contain  a 
Federal  requirement  that  may  result  in 
expenditures  of  $100  million  (h-  more 
for  State,  local  and  tribal  governments, 
in  the  aggregate,  or  the  private  sector  in 
any  one  year. 

The  Agency  also  beUeves  that  the 
permit  would  not  significantly  nor 
uniquely  affect  small  governments.  For 
UMRA  purposes,  "small  governments" 
is  defined  by  reference  to  the  definition 
of  "small  government  jurisdiction" 
under  the  RFA.  (See  UMRA  section 
102(1),  referencing  2  U.S.C.  658.  which 
references  section  601(5)  of  the  RFA.) 
"Small  governmental  jurisdiction" 
means  government  of  cities,  counties, 
towns,  etc.  with  a  population  of  less 
than  50,000,  unless  the  agency 
establishes  an  alternative  definition. 

The  permit,  as  proposed,  also  would 
not  uniquely  affect  small  governments 
because  compliance  with  the  proposed 
permit  conditions  affects  small 
governments  in  the  same  manner  as  any 
other  entities  seeking  coverage  under 
the  permit.  Additioiially,  EPA  does  not 
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expect  small  government  to  operate 
facilities  authorized  to  discharge  by  this 
permit. 

Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act,  5 
U.S.C.  601  et  seq.  requires  that  EPA 
prepare  a  regulatory  flexibility  analysis 
for  regulations  that  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  As  indicated  above,  the  permit 
issued  today  is  not  a  "rule"  subject  to 
the  Regulatory  Flexibility  Act.  EPA 
prepared  a  regulatory  flexibility 
analysis,  however,  on  the  promulgation 
of  the  Offshore  Subcategory  guidelines 
on  which  many  of  the  permit  effluent 
limitations  are  based.  That  analysis 
shows  that  issuance  of  this  permit  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 

Dated.  October  7, 1998. 
Joiui  H.  Hankinson,  Jr., 
Regional  Administrator,  EPA  Region  4. 

Summary  of  Public  Comments 

Public  notice  of  the  draft  permit 
reissuance  was  published  at  61  FR 
64876  (December  9.  1996)  with  a  notice 
to  hold  public  hearings  on  the  Region's 
proposal.  4  public  hearings  were  held 
on  the  proposed  NPDES  General  permit. 
Fact  sheet.  Ocean  Discharge  Criteria 
Evaluation  and  Draft  Environmental 
Impact  Statement  on  January  28, 1997  in 
Ocean  Springs.  MS,  January  29, 1997  in 
Gulf  Shores,  Alabama,  January  30, 1997 
in  Pensacola,  Florida  and  February  4, 
1997  in  St.  Petersburg,  Florida. 
Additionally,  the  Region  published  a 
revised  general  permit  at  63  FR  846 
(January  7. 1998).  The  Region  also 
received  comments  on  the  Final 
Environmental  Impact  Statement  which 
Notice  of  Availability  was  published  at 
63  FR  43698  (August  14,  1998).  Copies 
of  comments  received  during  this  action 
from  interested  parties  have  been 
considered  in  a  formulation  of  a  final 
determination  regarding  Region  4's  final 
action  today  on  the  reissuance  of 
NPDES  Permit  No.  GMG280000.  A 
summary  of  only  the  permit  related 
comments  are  summarized  below; 
however,  other  comments  on  the  Final 
Environmental  Impact  Statement  and 
Ocean  Discharge  Criteria  Evaluation 
were  received  by  the  Region  and  taken 
into  consideration  in  the  formulation  of 
the  Region  final  decision  on  reissuance 
of  the  general  permit  and  are  part  of 
Region  4's  administrative  record. 

Summary  of  Comments  on  the  Final  EIS 
and  Permit  Related  Comments 

Summary  of  Final  EIS  Comments 

Sixteen  comment  letters  were 
received  during  the  Final  EIS  comment 


period  from  the  following:  US  Fish  and 
Wildlife  Service;  C.A.  Wise  Elementary 
School,  Pensacola,  FL;  Rosie  Heindl, 
Pensacola,  FL;  Mississippi  Department 
of  Marine  Resources;  Linda  G.  Sherman, 
Cantonment,  FL;  Barbara  and  Lex 
Mohon.  Gulf  Breeze.  FL;  D.E.  Walgis. 
Pensacola.  FL;  Southwest  Florida 
Regional  Planning  Council;  Town  of 
North  Redington  Beach,  FL;  Lois 
Silberstein,  Pensacola,  FL;  Marsha  King, 
Cantonment.  FL;  Wendy  Tennant. 
Cantonment.  FL;  City  of  Gulf  Shores, 
AL;  Chevron  U.S.A.,  Inc.;  Alabama 
[)epartment  of  Environmental 
Management;  and  Florida  Department  of 
Community  Affairs. 

The  following  comments  raise  new 
concerns  or  are  of  a  substantive  nature 
needing  further  response.  Otherwise, 
the  letters  present  issues  already 
addressed  adequately  by  EPA  in  the  text 
and  response  to  comments  printed  in 
the  Final  EIS  and  in  the  responses  set 
forth  below. 

Comment  1:  Comments  by  the  City  of 
Gulf  Shores 

Waters  offshore  Alabama  should  be 
treated  with  the  same  environmental 
sensitivity  as  waters  offshore  Florida; 
individual  permitting  should  be 
conducted  rather  than  easier  blanket 
general  permitting;  EPA  has  placed  little 
or  no  value  on  the  visual  pollution 
caused  by  towers  as  close  as  3  miles 
offshore;  believe  the  local  economy, 
dependent  on  beaches,  clean  water  and 
visual  aesthetics,  was  not  adequately  or 
accurately  assessed  by  EPA. 

Response:  In  general,  the  waters 
offshore  Mississippi  and  Alabama  have 
less  hard  bottom  areas  that  increase 
marine  life  diversity.  Most  scientists 
consider  this  a  natural  condition  related 
to  the  geology  of  the  bottom  and  the 
influx  of  sediment  loads  from  major 
rivers.  With  the  required  submittal  of 
geohazard  and  photodocumentation 
surveys  with  application  for  General 
Permit  coverage,  EPA  believes  impacts 
of  wastewater  discharges  on  potential 
sensitive  habitats  offshore  Alabama  can 
be  minimized  or  avoided.  If  state  or 
federal  water  monitoring  shows  near- 
shore  Gulf  water  quality  decreasing, 
EPA  can  reconsider  the  adequacy  of  the 
general  permit  effluent  limits.  The  near- 
shore  state  and  federal  waters  off  the  Ft. 
Morgan  peninsula  and  Dauphin  Island 
have  oil  and  gas  industry  structures 
visible  from  the  peninsula.  The  EIS 
states  that  structure  visibility  to  beach 
communities  is  an  aesthetic  factor  but 
not  likely  to  decrease  tourist  visits.  EPA 
is  unaware  of  accepted  methods  to 
relate  aesthetic  impacts  to  coastal 
community  economics.  While  the  EIS 
assessed  the  impact  of  the  offshore  oil 


and  gas  industry  on  the  local  economy, 
that  economy  is  changing.  The  Alabama 
coast  is  becoming  heavily  developed 
and  the  economic  value  of  its  tourist 
and  retirement-based  economy  is 
growing  rapidly  in  comparision  to  the 
presently  depressed  market  value  of  the 
offshore  oil  and  gas.  It  should  be  noted 
that  the  area  seaward  of  the  City  of  Gulf 
Shores  and  eastward  is  within  the 
Eastern  Planning  Area  and  subject  to 
EPA  individual  permitting.  All 
environmental  issues  and  public 
concerns  will  be  considered  in  making 
decisions  on  issuances  of  individual 
permits. 

Comment  2:  Comment  by  the  Town  of 
North  Redington  Beach.  FL 

Permitting  oil  and  gas  facilities  within 
the  area  known  as  the  Dead  Zone  near 
the  outlet  of  the  Mississippi  River 
would  not  be  ecologically  rehabilitative. 

Response:  Tlie  Re^on  4  permitting  is 
presently  not  within  this  area  where 
scientists  have  documented  a  6000  to 
7000  square  mile  area  of  the  Gulf 
offshore  Louisiana  with  extremely  low 
dissolved  oxygen  during  the  hot  months 
of  recent  years.  However,  bottom  waters 
not  far  from  the  Alabama  coast  have 
infrequent  seasonal  episodes  of  lowered 
dissolved  oxygen. 

Comment  3:  Comments  by  Barbara  and 
Lex  Mohon,  Gulf  Breeze,  FL 

Permitting  decisions  for  projects 
should  await  completion  of  socio- 
economic studies  available  after  year 
2002;  EPA  should  not  continue  to 
support  extracting  small  amounts  of 
fossil  fuel  at  the  end  of  the  fossil  fiiel 
era. 

Response:  EPA  is  aware  of  the  socio- 
economic studies  being  conducted  by 
MMS.  However,  EPA  does  not  control 
oil  and  gas  activity  and  must  be 
prepared  to  consider  applications  for 
NPDES  |>ermits  resulting  from  MMS 
lease  sales.  The  agency  will  consider 
any  relevant  information  available  at  the 
time  of  permit  applications.  EPA  must 
remain  objective  when  it  considers 
permit  applications  on  the  issue  of 
hydrocartion  vs.  alternative  energy 
sources  and  must  refer  to  the  National 
Energy  Policy  authored  by  the 
Department  of  Energy. 

Comment  4:  Comments  by  David 
Duplantier;  Chevron  U.S.A.,  Inc. 

Questions  whether  EPA  included  into 
the  project  record  all  of  Chevron's 
comments,  provided  to  EPA  as 
attachments  to  their  letter. 

Response:  There  are  over  200 
commenters,  with  105  of  these  in 
written  form.  Some  letters  had 
attachments.  EPA  followed  the  rule  of 
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reason  in  the  decision  to  print  only  the 
main  comment  letters  and  not 
attachments,  and  also  to  condense  and 
group  comments  by  topic  in  order  to 
keep  the  Final  EIS  document  and  this 
final  permit  issuance  notice  from 
becoming  excessive  in  size.  Chevron's 
attachments  were  reviewed  and  the 
subject  of  those  lengthy  attachments 
responded  to  Section  5.5  of  the  Final 
EIS  and  the  responses  set  forth  below. 
Accordingly,  readers  are  referred  to 
comment/response  subject  groups  and 
may  not  see  their  comments  responded 
to  item  after  item.  All  letters  with  any 
attachments  have  been  included  in  the 
project  record. 

Comment  5:  Comment  by  fames  Murley, 
Florida  Department  of  Community 
Affairs 

Indicates  the  State  will  continue  to 
review  both  general  permit  coverage  and 
individual  permits  for  consistency  with 
the  State  plan. 

Response:  EPA  acknowledges  the 
State's  desire  to  review  proposed 
General  Permit  coverage.  It  is  important 
to  note  that  EPA's  action  of  granting 
such  coverage  for  specifrc  projects  is  not 
subject  to  formal  Coastal  Zone 
Management  Act  (CZMA)  consistency 
review  procedures.  However,  EPA 
intends  to  coordinate  with  the  State 
thereby  providing  opportunity  to  offer 
comments.  Issuance  of  an  individual 
NPDES  permit  is  an  indirect  federal 
action  that  requires  applicants  to  submit 
a  consistency  determination  of  their 
project  to  the  State  for  review  under 
CZMA  procedures.  Therefore,  the  State 
of  Florida  would  have  a  review  of  a 
project,  whichever  permitting 
mechanism  applies. 

Comment  6:  Comment  by  fames  Murley 

The  State  appreciates  the  opportunity 
to  work  with  EPA  to  further  define 
resources  as  "areas  of  biological 
concern". 

Response:  Defining  "areas  of 
biological  concern"  is  a  valuable 
process  for  minimizing  or  avoiding 
adverse  impacts.  The  State  of  Florida 
has  a  strong  marine  research  program 
and  expertise  in  evaluating  maring 
ecosystems.  EPA  would  entertain 
nominations  from  the  State  and 
undertake  coordination  with  MMS  and 
other  federal  agencies  leading  to 
potential  designations  relevant  to  the 
NPDES  permitting  program. 

Summary  of  Permit  Related  Comments 

Comment  1:  The  commenters  state  the 
"because  the  Gulf  cannot  withstand 
further  pollution,  a  "zero  discharge" 
stipulation  must  be  added  to  option  B." 


Response:  While  the  stated  goal  of  the 
CWA  is  to  eliminate  the  discharge  of 
pollutants  into  navigable  waters,  it  also 
specifies  a  progressive  step-wise 
approach  for  technology-based 
limitations  (i.e.,  BPT.  BAT,  and  NSPS 
limitations);  water  quality  criteria  are 
developed  on  a  chemical-bykiiemical 
basis  and  are  intended  to  be  protective 
for  both  human  health  and  aquatic 
oi^anisms;  Section  403  for  marine 
dischargers  requires  EPA  to  assess  ten 
specific  factors  and  only  issue  a  permit 
if  "no  unreasonable  degradation"  will 
occur  (or  where  information  is 
insufficient,  EPA  determines  the 
discharge  will  not  cause  irreparable 
harm,  there  are  no  reasonable 
alternatives  to  the  on-site  disposal  of  the 
materials,  and  the  discharger  complies 
with  other  conditions  including 
monitoring  and  adequate  effluent 
limitations).  The  Agency  does  not 
believe  that  the  health  of  the  Gulf  of 
Mexico  is  jeopardized  by  the  permit 
with  the  limitations  and  conditions 
developed  by  the  Region.  Additionally, 
EPA  may  require  any  discharger 
authorized  by  this  general  permit  to 
apply  for  and  obtain  an  individual 
permit  as  specified  in  this  permit  and  in 
EPA  regulations,  including  in  instances 
where  the  discharge  is  a  significant 
contributor  of  pollutants.  Siee  40  CFR 
§  122.28(c).  122.28(b)(3).  One  such 
instance  may  arise  where  water  quality 
standards,  or  criteria  may  be  exceeded 
ity  a  discharge  which  would  otherwise 
be  subject  to  this  general  permit.  The 
permit  and  regulations  provide  that 
under  these  circimistances  EPA  may 
exercise  its  discretion  to  require  an 
individual  permit. 

Comment  2:  The  commenter  stated 
his  support  for  deep  well  injection  of 
drilling  muds  and  cuttings  as  a 
permitting  option  for  disposing  of  this 
wastestream. 

Response:  EPA  investigated  deep  well 
injection  as  a  method  of  disposal  of 
drilling  muds  and  cuttings  during  the 
development  of  the  Offshore  Effluent 
Guidelines  (EPA.  1993).  EPA  agrees 
with  the  commenter  that  the  technology 
of  deep  well  injection  of  drilling  wastes 
currently  exists.  However,  not  all 
facilities  located  in  the  offshore  regions 
are  able  to  inject.  Subsurface  injection 
requires  different  formation  zones  with 
appropriate  characteristics  (e.g., 
porosity  and  permeability)  that  are 
separate  from  the  production  formation. 
In  some  instances,  there  is  significant 
risk  that  the  injected  material  could 
interfere  with  hydrocarbon  recovery 
(EPA,  1996).  EPA  concluded  for  the 
Offshore  Effluent  Guidelines  that  this 
technology  did  not  constitute  the  Best 
Available  Technology  Economically 


Achievable  (BAT)  for  the  offshore 
industry  or  for  coastal  facilities  in  Cook 
Inlet,  Alaska. 

Comment  3:  The  commenter  stated 
his  support  for  those  technologies  that 
are  designed  to  reduced  the  amount  of 
drilling  mud  that  is  discharged  and  also 
the  toxicity  of  that  mud.  The  commenter 
opposes  any  regulation  that  promotes 
hauling  of  cuttings  and  stagnates 
improvements  on  drilling  mud 
technology.  Some  of  the  consequences 
that  may  result  from  hauling  cuttings  to 
shore  are:  increased  air  pollution, 
decreased  landfill  space,  and  potentially 
encouraging  the  use  of  more  toxic,  older 
drilling  fluids  technologies. 

Response:  EPA  agrees  with  the 
commenter  and  considers  drilling  mud 
innovations  that  reduce  waste  volumes 
and  are  less  toxic  to  be  positive 
technological  developments  in 
promoting  environmental  protection. 
However,  EPA's  mandate  is  to  evaluate 
the  environmental  impacts  of  dischai^es 
resulting  from  the  use  of  new 
technologies.  The  evaluation  considers 
current  industry  practices  and  the  best 
available  technology  economically 
achievable  in  reducing  pollutant 
concentrations  from  the  discharged 
wastestream.  In  some  cases,  sudi  as  for 
oil-based  drilling  fluids  (OBM).  the 
toxicity  and  environmental  impacts  of 
OBM  discharge  cannot  be  sufficiently 
mitigated  in  any  way  other  than  by  a 
discharge  prohibition  based  upon 
current  information.  EPA  evaluated  the 
consequences  of  prohibiting  OBM 
discharges,  including  its  technological 
feasibility  and  economic  achievability, 
increased  air  pollution  from  boat  traffic, 
and  landfill  space  capacity,  and  foimd 
that  these  consequences  result  in 
substantially  lower  environmental 
impacts  than  the  continued  discharge  of 
OBM. 

For  this  general  permit,  EPA  is  not 
authorizing  the  discharge  of  synthetic 
drilling  muds  or  synthetic  oils.  EPA  is 
currently  considering  the  environmental 
impacts  from  the  use  of  these  substances 
and  appropriate  effiuent  limitations  for 
their  use  and  discharge.  Applicants  who 
wish  to  discharge  synthetic  drilling 
muds  or  oils  should  submit  an 
individual  permit  application  to  EPA. 

Comment  4:  The  commenters 
question  the  use  of  monitoring  to 
determine  the  need  for  additional 
regulation  given  that  harmful  effects 
may  be  discovered  too  late  to  prevent 
irrevocable  harm.  Also,  how  is  the  data 
tracked  and  monitored  by  EPA? 

Response:  For  permitted  discharges, 
with  all  of  the  limitations  and 
conditions  imposed  under  this  permit, 
and  with  specified  monitoring,  the 
Agency  feels  that  the  danger  of 
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irrevocable  hann  is  not  at  issue. 
Monitoring  allows  the  Agency  to  assure 
that  its  assumptions  about  eriluent  and 
operational  characteristics  used  to 
develop  a  permit  that  results  in  "no 
unreasonable  degradation"  are 
continuously  tested  and  veriRed 
through  compliance  monitoring  data 
submitted  by  operators  on  Discharge 
Monitoring  Reports  (DMRs).  Monthly 
DMR  data  submitted,  is  entered  into  an 
enforcement  data  base  that  is 
programmed  to  identify  violations.  The 
data  are  also  reviewed  by  enforcement 
staff  in  cases  where  the  data  are  not 
readily  obtained  ht)m  a  data  base  (e.g., 
monitoring  reports).  This  information  is 
available  to  the  public  and  other  entities 
for  many  purposes,  including 
assessment  of  potentially  harmful 
effects  of  discharges. 

Comment  5:  Many  commenters 
requested  24-hour  on-site  monitoring  by 
Minerals  Management  Service  or  EPA 
inspectors,  to  avoid  further  illegal 
discharges  of  toxic  waste,  and  a  practice 
of  manifesting  all  supplies  and 
chemicals  transported  to  and  from  rigs. 

Response:  The  Clean  Water  Act.  the 
primary  law  passed  by  the  U.S. 
Congress  to  protect  the  waterways  of  the 
U.S.,  defines  the  National  Pollutant 
Discharge  Elimination  System  (NPDES) 
as  the  mechanism  by  which  EPA  may 
grant  permits  to  industries  that 
discharge  effluent  into  U.S.  waters.  Per 
the  Clean  Water  Act.  the  NPDES  was 
designed  to  be  an  industry  self- 
monitoring  system  with  enforcement 
conducted  by  EPA.  In  compliance  with 
NPDES  permit  requirements,  EPA 
requires  industry  to  monitor  numerous 
pollutant  concentrations  and  toxicity  of 
discharges  from  oil  and  gas  exploration 
and  production  operations.  Discharge 
monitoring  reports  (DMRs)  and 
laboratory  data  from  independent 
laboratories  are  sent  to  EPA.  EPA 
enforcement  personnel  review  the 
DMRs  and,  if  deemed  necessary,  will 
inspect  the  facility  to  tal^e  samples  for 
veriHcation  or  to  review  on-site 
operations  and  documentation.  EPA  has 
the  authority  to  visit  any  industrial 
facility  to  which  it  grants  a  NPDES 
permit. 

The  Minerals  Management  Service 
(VO^S)  and  the  U.S.  Coast  Guard 
(USCG)  also  have  jurisdiction  in 
regulating  oil  and  gas  operations  and 
discharges.  Because  both  of  these 
agencies'  purview  is  diffiarent  than  the 
EPA's.  MMS  and  the  USCG  frequently 
inspect  oil  and  gas  facilities.  EPA  has 
coordinated  inspections  with  MMS  and 
USCG  and  has  shared  information  to 
minimize  duplicative  inspection  efforts. 

In  addition,  24-hour  monitoring  by 
either  MMS,  USCG,  or  EPA  is  not 


feasible  because  the  U.S.  Congress  does 
not  provide  any  of  these  agencies  the 
funoing  to  conduct  such  a  labor 
intensive  effort.  In  fact,  if  EPA 
conducted  24-hour  monitoring  for  each 
oil  and  gas  facility  under  NPDES 
permits,  they  would  also  have  to 
conduct  the  same  level  of  monitoring  for 
all  industries  discharging  under  the 
NPDES  permit  program.  For  Region  4, 
this  constitutes  thousands  of  facilities. 

The  CWA  provides  for  a  self- 
monitoring  permitting  program,  with 
civil  penalties  for  failure  to  comply  with 
the  Act.  Criminal  penalties  may  result 
in  situations  where  a  facility  fails  to 
comply  with  permit  provisions,  falsifies 
information  submittals,  or  in  the  case  of 
other  more  egregious  violations  of  the 
Act. 

Comment  6:  The  commenter  suggests 
that  the  toxicity  test  references  be 
updated  to  refer  to  the  newer  EPA 
methodology. 

Response:  The  permit  has  been 
updated  to  refer  to  the  1993  doounent 
"Methods  for  Measuring  the  Acute 
Toxicity  of  Effluents  and  Receiving 
Waters  to  Freshwater  and  Marine 
Organisms"  EPA/600/4-90/027F, 
August  1993. 

Comment  7:  The  commenter  suggests 
that  the  Region  4  general  permit 
incorporate  the  produced  water  toxicity 
monitoring  frequency  requirements  that 
are  in  the  Region  6  permit  for  the 
territorial  seas  of  Louisiana.  The 
frequency  is  based  on  the  critical 
dilution  achieved  at  each  facility  and  is 
reduced  to  once  per  year  if  discharger 
has  met  the  toxicity  limit  for  12 
consecutive  months. 

Response:  Since  produced  water 
limitations  based  on  available 
technology  are  currently  being  required 
to  be  reported  on  a  monthly  basis,  the 
Region  agrees  that  some  frequency 
reduction  should  be  considered  for 
facilities  that  consistently  meet  the 
produced  water  limitation.  The  Region 
has  decided  to  reduce  the  frequency 
from  once/month  to  once/ 2  months  for 
the  firet  year;  similar  to  other  industrial 
facilities  toxicity  requirements  in  the 
Region.  Facilities  that  pass  six 
consecutive  produced  water  toxicity 
tests  for  six  will  be  allowed  to  change 
to  a  frequency  of  once/every  six  months; 
otherwise  bimonthly  testing  shall 
continue.  This  frequency  is  adequate  to 
ensure  compliance  with  the  produced 
water  toxicity  limitation  is  being 
achieved  for  the  life  of  permit. 

Comment  8:  The  commenter  suggests 
that  monitoring  the  oil  content  of 
drilling  fluids  is  not  necessary  with  the 
other  restrictions  in  place  (i.e.,  no  free 
oil,  static  sheen  test,  no  diesol).  If  the 


monitoring  is  necessary,  a  method 
should  be  speciHed. 

Response:  EPA  Region  4  agrees. with 
the  commenter  that  the  permit  is 
incorrect  and  has  deleted  requirements 
under  the  last  sentence  in  Part  I.  Section 
B.l(c)  for  monitoring  for  the  oil  content 
of  drilling  fluids  in  Hnal  issuance  of  the 
permit,  since  the  static  sheen  test 
requires  testing  for  compliance  with  the 
no  free  oil  limitation  before  discharge 
can  occur. 

Comment  9:  The  commenter  asks  that 
the  oil  content  monitoring  requirement 
be  added  to  Tables  2  and  3  for 
completeness. 

Response:  EPA  agrees  with  the 
commenter  since  the  and  deleted  these 
requirements  from  the  frnal  NPDES 
general  permit.  Part  I.  Section  B.l(c), 
since  the  static  sheen  test  requires 
testing  for  compliance  with  the  no  free 
oil  limitation  before  discharge  can 
occur. 

Comment  10:  The  commenter  requests 
that  Region  4  adopt  the  same 
notification  response  approach  as 
Region  6.  That  is  that  the  operator  must 
notify  EPA  at  least  14  days  before 
commencement  of  discharge.  Unless  the 
operator  is  otherwise  notified  by  EPA 
prior  to  discharge,  he  may  assume  he  is 
covered  by  the  general  permit.  Region 
4's  permit  does  not  allow  operatore  to 
plan  operations  until  notification  is 
received. 

Response:  Based  on  different 
informational  requirements  that  the 
Region  is  requiring  in  the  NOI's,  Region 
4  has  elected  to  maintain  these 
notification  requirements  in  the  final 
permit.  General  permit  coverage  for 
these  leases  shall  be  upon  receipt  of 
notification  of  coverage  &t>m  Region  4. 

Comment  1 1 :  The  commenter 
recommends  that  monitoring 
requirements  for  parameters  not  limited 
by  the  permit  be  deleted  from  the  jwrmit 
(e.g..  volumes  of  drilling  fluids,  cuttings, 
and  deck  drainage).  They  were 
previously  monitored  for  development 
of  offshore  guidelines  but  their 
continued  monitoring  is  a  burden  on 
operatore. 

Response:  In  accordance  with  Section 
402(o)(l)  of  the  Clean  Water  Act,  the 
Region  must  consider  more  stringent 
conditions  of  the  existing  NPDES 
general  permit.  Since  Effluent 
Guidelines  place  limits  and  monitoring 
requirements  on  this  wastestream  and 
the  monitoring  requirements  were 
included  in  the  previous  general  |>ermit. 
Region  4  has  decided  to  maintain  these 
requirements  in  the  reissued  NPDES 
general  permit.  The  monitoring 
requirements  referenced  constitute  valid 
measurements  of  pollutant  discharge, 
frequency  and/or  concentration  and 
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accordingly  are  appropriate  monitoring 
and  reporting  requirements  under  the 
CWA. 

Comment  12:  The  commenter 
recommends  that  the  monitoring 
frequency  of  drilling  fluids,  drill 
cuttings,  and  miscellaneous  wastes  for 
free  oil  be  reduced  from  once  per  day 
to  once  per  week. 

Response:  Because  these  discharges 
are  intermittent,  and  may  differ 
substantially  from  day  to  day,  the 
Region  believes  that  daily  monitoring, 
also  a  condition  of  the  previous  general 
permit  is  appropriate.  Therefore,  Region 
4  will  maintain  the  proposed 
monitoring  frequencies  for  compliance 
purposes  in  the  reissued  NPDES  general 
permit. 

Comment  13:  The  commenter  points 
out  that  the  general  permit  issued  by 
Region  6  covering  the  western  Gulf  of 
Mexico  uses  the  Inland  silverside 
minnow  instead  of  the  sheepshead 
minnow  for  produced  water  toxicity 
testing  requirements. 

Response:  The  Agency  agrees  with  the 
commenter  and  has  changed  the  toxicity 
test  vertebrate  species  requirements  for 
produced  water  from  sheepshead 
minnows  (Cyprinodon  variegatus)  to  the 
Inland  silverside  minnow  (Menidia 
beryllina).  The  standard  test  method  is 
1006.0  as  is  found  in  "Methods  for 
Measuring  the  Acute  Toxicity  of 
Effluents  and  Receiving  Waters  to 
Freshwater  and  Marine  Organisms' 
Fourth  Edition.  EPA/600/4-90/02 7F. 

Comment  14:  The  commenters  state 
that  EPA  does  not  "have  enough 
information  to  issue  permits  for  offshore 
drilling  near  Florida  shores."  Mentioned 
statements  in  the  EIS  regarding  impacts 
of  discharges  and  that  by  allowing 
industry  to  drill  for  oil  and  gas  in  the 
Eastern  Gulf  of  Mexico,  the  government 
ignores  huge  gaps  in  information  on  the 
effects  of  drilling. 

Response:  EPA  has  noted  the 
commenters  statements  regarding 
impacts  of  discharges  into  the  Gulf  of 
Mexico  and  agrees  that  in  some 
instances  information  may  not  be 
available  regarding  the  environmental 
effects  of  drilling  for  portions  of  the 
Gulf.  For  this  reason,  EPA  chose  the 
alternative  set  forth  in  the  draft  EIS 
consistent  with  available  information.  In 
addition.  EPA  acknowledges  that  all 
environmental  effects  of  discharges  into 
marine  waters  cannot  be  measured  and 
known  with  absolute  certainty. 
However,  Section  403(c)  of  the  Clean 
Water  Act  provides  EPA  with  the 
authority  to  make  the  determination  at 
40  CFR  125.122,  based  on  existing 
information  if  EPA  determines  that  the 
discharge  will  cause  no  unreasonable 


degradation  of  the  marine  environment 
under  the  NPDES  permit. 

EPA  has  evaluated  available  data, 
including  information  submitted 
pursuant  to  public  comment  on  the  draft 
EIS  and  permit,  and  has  found  it  to  be 
adequate  to  assess  the  potential  impacts 
to  marine  waters,  endangered  species, 
marine  life  including  the  benthos  for 
dischargers  in  compliance  with  permit 
conditions  to  those  areas  of  the  Gulf  of 
Mexico  covered  by  this  general  permit. 
EPA  has  determined  that,  though  some 
impact  may  occur,  "unreasonable 
degradation"  will  not  result  due  to  the 
permit  issuance,  based  upon  the 
analysis  set  forth  in  the  Ocean  Discharge 
Criteria  Evaluation  and  all  information 
submitted  by  commenters  to  the  draft 
permit,  EIS,  and  other  information  set 
forth  in  the  administrative  record. 

Comment  15:  The  commenter 
expressed  the  desire  for  public  input 
into  the  permitting  of  "each  and  every 
well  that  you  intend  to  force  on  us." 

Response:  The  current  National 
Pollutant  Discharge  Elimination  System 
(NPDES)  permitting  process  was 
determined  by  the  U.S.  Congress  and  is 
outlined  in  the  Clean  Water  Act. 
According  to  the  NPDES  regulations, 
EPA  is  allowed  to  promulgate  general 
permits  for  discharges  into  federal 
waters.  The  Minerals  Management 
Service  of  the  Department  of  the  Interior 
issues  permits  for  oil  and  gas  drilling 
operations.  EPA  is  authorized  to  issue 
permits  for  the  discharges  generated 
from  these  drilling  and  production 
operations,  where  appropriate  and 
consistent  with  the  requirements  of  the 
CWA.  Use  of  a  general  permit  does  not 
prohibit  public  input  on  each  and  every 
potential  operation,  which  can  be 
provided  to  the  Agency  at  any  time.  The 
general  permit  merely  provides  an 
administrative  mechanism  for  regulating 
a  category  of  discharge  sources  which 
involve  substantially  similar  operations, 
dischai^ge  the  same  types  of  waste, 
require  similar  monitoring  and  effluent 
limits,  and  which  are  more 
appropriately  controlled  imder  a  general 
permit  rather  than  individual  permits, 
40  CFR  122.28.  For  general  permits, 
EPA  soUcits  public  input  regarding  the 
entire  category  of  discharge  sources  to 
be  addressed  via  formal  public  notice 
and  comment  procedures  for  the  general 
permit,  as  set  forth  at  40  CFR  124.10. 

BPA  has  identified  regions  within  the 
Gulf  of  Mexico  for  which  less 
information  regarding  potential  impacts 
are  available,  or  that  are  more  sensitive 
and  require  discharges  to  be  reviewed 
on  a  case  by  case  basis.  These  areas  are 
within  the  200  meter  isobath  in  the 
Eastern  Planning  Region  and  within 
1,000  meters  of  areas  of  biological 


concern.  The  general  permit  does  not 
cover  these  areas  and  instead  EPA  is 
requiring  operatore  to  submit  an 
application  for  an  individual  permit. 

Additionally,  there  are  4  features  that 
are  described  in  the  revised  permit  and 
Fact  Sheet  that  may  warrant  case-by- 
case  review  and  will  be  subject  to  a 
public  notice  comment  period. 
Therefore,  the  Regional  Administrator 

has  the  authority  to  issue  individual  

permits  after  proper  notice  has  been 
provided  to  the  permittee  and  public 
input  is  solicited  on  these  individual 
permits  during  the  public  notice 
comment  period. 

Comment  16:  The  commenter  states 
that  "there  is  a  lack  of  scientific  data 
regarding  impacts  to  live  bottom  areas 
from  oil  and  gas  discharges  within  1.000 
m  of  the  areas.  A  prohibition  on  these 
discharges  is  not  warranted  at  a  distance 
of  1,000  m  as  this  is  too  conservative." 

Response:  The  prohibition  does  not 
apply  to  discharges,  but  refers  to  an 
exclusion  of  coverage  under  the  general 
permit.  Operators  may  apply  for  an 
individual  NPDES  permit  that  will 
allow  EPA  to  determine  the  appropriate 
conditions  and  monitoring  for  each  site. 
EPA  also  believes  there  are  adequate 
data  to  assess  potential  benthic  effects 
within  1,000  m  of  discharge  from 
permitted  dischargers. 

Comment  1 7:  The  commenter  feels 
that  authorization  of  discharge  of  drill 
cuttings  from  synthetic-based  drilling 
mud  systems  should  be  added  to  the 
general  permit.  In  the  final  Coastal 
Effluent  Guidelines,  the  Agency 
recognized  that  additional  categories  of 
drilling  fluids,  specifically  Synthetic 
Based  Mud  (SBM)  and  Enhanced 
Mineral  Oil  (EMO).  were  warranted.  The 
eastern  OCS  general  permit  should  do 
the  same. 

Response:  EPA  is  aware  that  the  oil 
and  gas  industry  has  developed 
additional  drilling  fluid  types,  including 
synthetic  fluid-based  muds  (SBM)  and 
has  acknowledged  this  new  technology 
within  the  permit.  EPA  Headquarters  is 
currently  developing  effluent 
limitations  guidelines  (ELGs)  for  SBMs. 
Once  the  final  ELGs  are  published,  EPA 
Region  4  may  consider  modifying  the 
existing  permit  to  incorporate  SBMs  per 
the  limitations  of  the  guidelines.  For 
this  permit,  however.  SBMs  are  not 
authorized  for  discharge.  As  stated 
above,  persons  who  wish  to  discharge 
SBMs  should  submit  an  individual 
[>ermit  appUcation. 

Comment  18:  The  commenter  states 
that  because  EPA  has  determined  that 
the  discharge  will  not  cause 
unreasonable  degradation  of  the  marine 
environment,  the  permit  should  be  a 
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general  permit  covering  facilities 
discharging  to  water  of  all  depths. 

Response:  The  Region  has  determined 
that  the  most  effective  manner  in  which 
to  manage  the  effects  of  discharges  to 
more  shallow  waters  (<200  m)  in  the 
Eastern  Planning  Area  is  to  require 
operators  to  obtain  individual  permits. 
Additionally,  the  revised  January  7, 
1998  Federal  Register  publication  of  the 
general  permit  proposed  to  extend 
permit  coverage  into  the  Central 
Planning  Area.  This  revision  is  based  on 
additional  information  submitted  by  the 
public  pursuant  to  the  December  9,  1996 
proposed  permit  that  Region  4 
considered  and  responded  to. 

EPA  has  examined  the  available 
literature  on  the  distribution  of 
important  benthic  communities, 
flsheries  habitats,  and  marine  mammal 
habitats  and  has  found  that  the  areas 
over  the  continental  shelf  and  shelf 
transitional  zone  (approximated  by  the 
area  out  to  the  200  meter  isobath) 
contain  an  abundance  of  sensitive 
biological  resources,  particularly 
offshore  Florida  and  Alabama  in  the 
Eastern  Planning  Area  and  in  the 
excluded  features  identified  in  the 
Central  Planning  Area.  Consistent  with 
the  literature  review  noted  above,  EPA 
concludes  that  due  to  the  abundance 
and  sensitivity  of  the  biological 
resources  in  the  area  offshore  Florida 
and  Alabama  in  the  Eastern  Planning 
Area,  and  features  identified  in  the 
Offshore  Central  Planning  Area,  extra 
protection  can  be  afforded  by  the 
thorough,  case-by-case  review  possible 
with  individual  permits  in  these  areas. 

Comment  19:  The  commenter  states 
"EPA  has  many  years  of  experience 
regulating  and  observing  impacts  from 
offshore  oil  and  gas  facilities  located  in 
waters  shallower  than  200  meters  in 
Region  4  as  well  as  other  regions.  EPA 
has  the  ability  to  impose  various 
restrictions  on  discharges  in  specific 
areas  that  are  determined  to  be  of  high 
habitat  or  resource  value.  The  draft 
permit  contains  one  such  restriction — a 
prohibition  of  discharges  within  1000 
meters  of  areas  of  biological  concern.  By 
placing  such  high  value  areas  off  limits, 
EPA  has  greatly  reduced  its  uncertainty 
about  causing  unreasonable 
de««dation." 

Response:  EPA  agrees  with  the 
commenter  that  the  current  permit 
contains  discharge  limitations,  such  as 
the  requirement  to  apply  for  an 
individual  permit  for  facilities  located 
within  1,000  m  of  areas  of  biological 
concern,  ensure  no  unreasonable 
degradation  of  marine  waters  will  occur 
%trithin  the  permit  coverage  area.  EPA 
has  examined  the  available  literature  on 
the  distribution  of  important  benthic 


communities,  fisheries  habitats,  and 
marine  mammal  habitats  and  has  found 
that  the  areas  over  the  continental  shelf 
and  shelf  transitional  zone 
(approximated  by  the  area  out  to  the  200 
meter  isobath)  contain  an  abundance  of 
sensitive  biological  resources, 
particularly  offshore  Florida  and 
Alabama  in  the  Eastern  Planning  Area 
and  in  the  Excluded  features  identified 
in  the  Central  Planning  Area.  Consistent 
with  the  literature  review  noted  above, 
EPA  concludes  that  due  to  the 
abundance  and  sensitivity  of  the 
biological  resources  in  the  area  offshore 
Florida  and  Alabama  in  the  Eastern 
Planning  Area,  and  features  identified 
in  the  Offshore  Central  Planning  Area, 
extra  protection  can  be  afforded  by  the 
thorough,  case-by-case  review  possible 
with  individual  permits  in  these  areas. 
EPA  has  reached  this  conclusion  based 
on  the  ODCE.  The  ODCE  outlined 
potential  environmental  impacts 
resulting  from  the  permit  and  found  that 
the  permit  will  not  cause  unreasonable 
degradation. 

Comment  20:  The  commenter  ff nds  no 
rationale  for  excluding  facilities  located 
in  depths  of  200  meters  or  less  firom  the 
general  permit  based  on  the  lack  of 
significant  environmental  or  biological 
impacts  from  discharges. 

Response:  EPA  has  examined  the 
available  literature  on  the  distribution  of 
important  benthic  communities, 
fisheries  habitats,  and  marine  mammal 
habitats  and  has  found  that  the  areas 
over  the  continental  shelf  and  shelf 
transitional  zone  (approximated  by  the 
area  out  to  the  200  meter  isobath) 
contain  an  abundance  of  sensitive 
biological  resources,  particularly 
offshore  Florida/Alabama  Eastern 
Planning  Area  and  in  the  excluded 
features  identified  in  the  Central 
Planning  Area.  Consistent  with  the 
literature  review  noted  above  and  the 
EIS.  EPA  concludes  that  due  to  the 
abundance  and  sensitivity  of  the 
biological  resources  in  the  area  offshore 
Florida  and  Alabama  in  the  Eastern 
Planning  Area,  and  features  identified 
in  the  Offshore  Central  Planning  Area, 
extra  protection  can  be  afforded  by  the 
thorough,  case-by-case  review  possible 
with  individual  permits  in  these  areas. 

Comment  21:  The  commenter 
recommends  that  the  general  permit  be 
modified  to  require  toxicity  monitoring 
for  produced  water  but  not  place  limits 
on  the  waste  stream.  Produced  water 
can  have  a  salinity  as  high  as  300  ppt 
and  the  test  organisms  may  be  adversely 
affected  given  their  limited  salinity 
tolerance  range  (cultured  at  20-30  ppt). 

Response:  EPA  has  statutory  and^ 
regulatory  requirements  to  comply  with 
CWA  Section  403  and  40  CFR  125  Part 


M  (Ocean  Discharge  Criteria)  which 
require  a  waste  stream  to  not  exceed 
0.01  X  LC50  at  the  edge  of  the  mixing 
zone.  Because  a  standard  toxicity  test 
methodology  exists  for  this  waste 
stream,  EPA  is  utilizing  it  to  ensure 
compliance  with  the  statute. 

The  commenter  is  correct  in  that  the 
salinity  of  produced  water  may 
adversely  affect  the  test  organisms. 
However,  the  toxicity  of  salinity  is 
integrated  into  the  test  protocol  for 
produced  water.  Also,  tne  dilution 
required  to  achieve  a  specified  toxicity, 
including  the  dilution  of  salinity  effects, 
is  accommodated  in  the  CORMIX 
surface  water  quality  model.  Therefore.  - 
the  commenter's  concern  is  correct  in 
that  salinity  effects  occur:  however, 
dilution  of  produced  water  in  salt  water 
media  during  effluent  toxicity  testing 
accounts  for  the  dilution  of  this  salinity 
effect. 

Comment  22:  If  EPA  elects  to 
maintain  toxicity  limits  for  produced 
water,  the  commenter  supports 
establishing  site-speciHc  toxicity  limits. 

Response:  The  commenter's  approval 
is  noted.  For  produced  water  outfalls, 
each  operator  will  be  required  to  test  for 
compliance  with  a  site-specific  toxicity 
limit  after  wells  begin  to  produce  water 
from  reservoirs. 

Comment  23:  The  commenter  claims 
that  the  equation  used  to  develop 
toxicity  limits  for  produced  water  is 
inconsistent  in  the  proposed  permit. 

Response:  The  Agency  has  reviewed 
the  equations  provided  in  the  permit 
and  they  are  correct.  The  toxicity 
limitation  (applied  at  the  end  of  the 
pipe)  is  derived  to  represent  the  effluent 
concentration  at  the  edge  of  the  mixing 
zone  times  0.01  (as  required  by  CWA 
Section  403  and  40  CFR  Part  125.  Ocean 
Discharge  Criteria).  This  calculation  of 
an  end-of-pipe  limitation  requires  the 
estimation  of  the  number  of  dilutions 
achieved  by  the  edge  of  the  mixing 
zone.  The  toxicity  limitation  is 
calculated  as  0.01  *  effluent 
concentration  at  100  m  (i.e..  0.01  * 
effluent  concentration/no.  of  dilutions 
at  100  m). 

Comment  24:  Over  the  f>ast  several 
years,  the  industry  has  developed  new 
types  of  synthetic-based  drilling  fluids 
that  combine  the  sufwrior  drilling 
performance  of  oil-based  fluids  with  the 
low  environmental  impacts  of  water- 
based  fluids.  Other  new  drilling  fluids 
utilize  enhanced  mineral  oils  as  the  base 
fluid.  Although  the  discussion  group 
has  not  yet  focused  on  enhanced 
mineral  oil.  the  technology  offers  good 
potential.  EPA  agreed  to  include  new 
explanatory  information  and  definitions 
concerning  synthetics  and  enhanced 
mineral  oils  in  its  final  coastal  oil  and 
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gas  effluent  limitations,  which  were 
published  on  December  16, 1996.  The 
commenter  recommends  that  Region  4 
incorporate  the  effluent  limitations 
guidelines  definitions  for  drilling  fluid, 
enhanced  mineral  oil,  and  synthetic 
material  (40  CFR  435.11  (I),  (j)  and  (x)) 
in  the  generalpermit. 

Response:  EPA  acknowledges  the 
offshore  oil  and  gas  exploration  and 
production  industry  use  of  synthetic- 
based  drilling  fluid  and  is  currently 
developing  effluent  limitations 
guidelines  for  this  new  technology.  The 
EPA  Region  4  general  permit  for  the 
Eastern  Gulf  of  Mexico  region  will  not 
authorize  discharges  of  synthetic  based 
drilling  fluids.  However,  after  the  SBM 
effluent  limitations  guidelines  have 
been  promulgated.  EPA  Region  4  may 
consider  modification  of  the  existing 

gmeral  permit  to  incorftorate  the 
mitation  of  thegiudelines. 
Comment  25:  To  avoid  any 
unnecessary  prohibition  on  the  use  of 
improved  drilling  fluid  technology  due 
to  uncertainty  about  what  constitutes  an 
inverse  emulsion,  the  commenter 
recommends  that  the  prohibition  of  oil- 
based  drilling  fluids  be  modified  by 
deleting  "and  inverse  emulsion  drilling 
fluids."  Likewise,  the  prohibition  of 
cuttings  from  oil-based  drilling  fluids 
should  be  modified  by  deleting  "or 
invert  emulsion".  Alternatively,  the 
definition  of  inverse  emulsion  drilling 
fluids  could  be  modified  to  specifically 
exclude  synthetic-based  fluids. 

Response:  Inverse  emulsion  drilling 
fluids  are  drilling  fluids  in  which  an  oil. 
including  synthetic  oils,  is  the 
continuous  phase  and  water  is  the 
dispersed  phase.  Synthetic  drilling 
fluids  (SBMs)  are  considered  a  type  of 
inverse  emulsion  drilling  fluid.  Q'A 
Region  4  will  not  authorize  discharge  of 
synthetic-based  drilling  fluids  virithin 
the  general  permit  for  the  Eastern  Gulf 
of  Mexico  region  at  this  time.  However. 
EPA  acknowledges  the  use  and  benefits 
of  SBMs  and  is  currently  developing 
effluent  limitation  guidelines.  After  the 
SBM  effluent  limitations  guidelines 
have  been  promulgated.  EPA  Region  4 
may  consider  modification  of  the 
existing  permit  to  incorporate  the 
cuttings  limitations  of  the  guidelines. 
Comment  26:  The  permit  should  be 
modified  to  specifically  recognize  the 
additional  categories  of  drilling  muds 
that  have  been  defined  by  EPA,  and  to 
authorize  their  discharge.  In  the  final 
Coastal  Effluent  Guidelines.  EPA 
recognizes  that  additional  categories  of 
drilling  fluid,  specifically  Synthetic 
Based  Mud  (SBM)  and  Enhanced 
Mineral  Oil  (EMO),  are  warranted  due  to 
the  pollution  prevention  opportunities 
presented  by  these  new  technologies. 


The  commenter  recommends  that 
Region  4  participate  in  the  task  force  to 
help  expedite  completion  of  this  effort — 
in  a  time  frame  that  will  allow  for 
inclusion  of  permit  provisions  in  this 
general  permit  clearly  defining  the 
appropriate  effluent  limitations  for  these 
mud  systems. 

Response:  EPA  agrees  with  the 
commenter  that  synthetic  based  drilling 
fluids  (SBMs)  are  a  new  drilling 
technology  and  in  the  Coastal  Effluent 
Guidelines  recognized  the  potential 
pollution  prevention  opportunities 
presented  by  this  new  technology  (61 
FR  66086).  SBMs  are  most  often  used 
under  difficult  drilling  condition  such 
as  deep  wells  where  traditionally  oil- 
based  drilling  fluids  were  used  (Buike 
and  Veil.  1995).  In  fact.  SBMs  were 
developed  in  response  to  the  dischai^ge 
ban  of  OBM  in  the  North  Sea  in  the 
early  1990s  and  not  as  a  substitute  for 
traditional  water  based  drilling  fluids, 
as  the  commenter  states  (EPA.  1996). 
Water-based  drilling  fluids  are  still  the 
most  cost  effective  drilling  fluid  type  for 
most  normal  drilling  situations. 

The  commenter  is  correct  that  SBMs 
are  currently  under  investigation  by  the 
Engineering  and  Analysis  Division  of 
EPA  Headquarters.  The  investigation  is 
in  support  of  a  presumptive  rule  (i.e.. 
expedited  rule)  for  the  development  of 
effluent  limitation  guidelines  for  SBMs. 
EPA  Region  4  disagrees  with  the 
commenters  statements  that  the  Region 
is  not  involved  in  the  ELG  process.  The 
Region  is  both  informed  and 
participating  in  EPA's  ^ffotk  group 
developing  ELG  for  SBMs. 

Comment  27:  The  commenter  states 
that  the  permit  should  eliminate  the 
acute  toxicity  limitation  for  produced 
water  and  require  the  chronic  test  for 
compliance  instead.  The  commenter 
states  that  the  chronic  endpoint  may  be 
more  appropriate  due  to  the  fact  that 
produosd  water  dilutes  rapidly  in  the 
ofEshore  environment. 

Response:  The  Region  believes  that 
for  compliance  purposes  of  this  5-year 
permit,  that  the  acute  toxicity  test  meets 
the  requirements  of  the  Clean  Water  Act 
to  prevent  toxic  discharges  from 
facilities  dischamng  produced  water. 

Comment  28:  llie  commenter  states 
that  the  "Agency  should  allow  the  use 
of  difiusers,  dilution  or  split  discharges 
to  achieve  compliance  with  the 
produced  water  toxicity  limitation." 

Response:  The  Agency  determines  the 
produced  water  toxicity  limitation 
based  on  a  facility's  site-specific  water 
column  conditions  and  discharge 
configuration.  An  operator  can  utilize 
any  number  of  methods  to  increase  the 
dilution  of  their  discharge  in 
configuring  their  effluent  discharge.  The 


configuration  chosen  utilized  will  be 
used  to  model  the  facility-specific 
toxicity  limitation.  Commingling  or 
diluting  wastestreams  prior  to 
discharging  effluent,  however,  cannot  be 
used  as  a  method  to  achieve  NPDES 
permit  compliance. 

Comment  29:  The  commenter  asks 
that  the  definition  of  "Areas  of 
Biological  Concern"  be  rewritten.  It  is 
very  broad,  without  criteria  that  could 
help  define  the  agency's  intent.  For 
example,  it  includes  all  ".  .  .  features  or 
functions  that  are  potentially  sensitive 
to  discharges  associated  with  the  oil  and 
eas  industry."  The  MMS  requirement 
tor  live  bottom  surveys  specifies  200 
meter  line  spacing  (See  MMS  "Revised 
Guidelines  for  Photodocumentation 
Surveys."  January  31,  1989).  This 
suggests  a  minimum  area  of  coverage  of 
live  bottom  should  be  greater  than  200 
meters  in  at  least  one  dimension.  A 
value  of  5%  cover  has  been  used  as  a 
minimum  percent  cover  to  classify  an 
area  as  hve  bottom  in  various  studies. 
The  commenter  recommends  that  EPA 
incorporate  this  kind  of  standard  into 
the  definition  of  "Areas  of  Biological 
Concern." 

Response:  EPA's  definition  of  area  of 
biological  concern  is  found  in  Part 
IV.B.3.  EPA  regularly  confers  with  MMS 
regarding  such  environmentally 
sensitive  areas  and  will  consider  MMS 
policies  and  information  in  making 
determinations  regarding  Areas  of 
Biological  Concern  (ABCs).  ABCs  are 
locations  identified  by  MMS  as  "no 
activity"  or  "live  bottom."  "Live 
bottom"  areas  are  defined  as  "areas  in 
the  eastern  Gulf,  having  seafloors 
characterized  by  sparsely  distributed 
rocky  outcrops  a  few  meters  in  relief 
.  .  .  (whidi]  contain  biological 
assemblages  consisting  of  sessile  flora 
and  fauna  which  tend  to  attract  or 
accumulate  turtles  and  fish;  such  areas 
are  richer  and  more  diverse  and 
productive  than  tlie  surrounding  sea 
bottom  and  thus  considered  worthy  of 
protection.  .  ."  (USDOI,  1979).  With 
respect  to  this  general  permit.  Congress 
has  given  EPA  res|X>nsibility  for  the 
determination  regarding  areas 
appropriate  for  the  issuance  of  ISTPDES 
permits.  While  EPA  will  continue  to 
work  closely  with  MMS  regarding 
activities  covered  by  this  general  permit. 
EPA  is  responsible  for  designation  of 
Areas  of  Biological  Concern  and 
regulation  of  discharges  that  may  affect 
such  areas.  In  this  permit.  EPA  has 
specifically  designated  such  areas  and 
additional  areas  may  be  designated  in 
the  future. 

Comment  30:  The  commenter  asks 
that  the  1.000  m  prohibition  on 
discharges  near  Areas  of  Biological 
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Concern  be  reconsidered.  Produced 
water  discharges  dilute  rapidly  (100- 
fold  within  a  few  meters  of  discharge) 
and  rate  limitations  and/or  shunting 
could  be  used  for  drilling  fluids  in  areas 
of  concern. 

Response:  The  Region  is  requiring 
that  operators  obtain  individual  permits 
for  discharges  in  these  areas  so  that 
appropriate  limitations  (e.g.,  rate 
limitations  and/or  shunting)  can  be 
determined  on  a  case-by-case  basis 
rather  than  determining  all  [wssible 
solutions  for  inclusions  in  this  general 
permit. 

Comment  31:  The  commenter  suggests 
that  a  new  category  of  miscellaneous 
discharges  be  added:  "hydrotest  and 
other  treated  water."  The  proposed 
definition  is  "seawater  or  freshwater 
which  has  been  treated,  typically  to 
control  fouling,  corrosion,  and  scaling, 
before  it  is  discharged.  Included  are 
effluent  wastestreams  such  as: 

(1)  Excess  seawater  which  permits  the 
continuous  operation  of  fire  control  and 
utility  lift  pumps: 

(2)  Excess  seawater  from  pressure 
maintenance  and  secondary  recovery 
projects; 

(3)  Water  released  during  fire  system 
tests  and  training,  including  AFFF 
(light-water  systems): 

(4)  Seawater  used  to  pressure  test 
piping; 

(5)  Ballast/bilge  water; 

(6)  Non-contact  cooling  water; 

(7)  Desalinization  unit  discharge. 
The  effluent  would  be  limited  by  "no 

free  oil"  and  include  a  footnote  that 
states  "Treatments  to  these  waste 
streams  (when  discharge  is  planned) 
shall  be  made  in  accordance  with 
product  registration  labeUng.  (for  EPA- 
registered  products),  and  manufacturers' 
maximum  recommended  dosages." 

Response:  While  EPA  does  not 
disagree  with  the  commenter,  EPA 
received  minimal  information  regarding 
this  type  of  proposed  miscellaneous 
discharge  from  the  public  on  which  to 
assess  the  appropriateness  of  including 
the  proposed  provision.  Based  upon  this 
minimal  information,  and  EPA's  belief 
that  not  all  permittees  will  necessarily 
seek  authorization  to  make  these  types 
of  discharges.  Accordingly,  discharges 
who  anticipate  the  discharge  of 
miscellaneous  materials  within  the 
category  of  "hydrotest  and  other  treated 
water"  will  be  addressed  on  a  case  by 
case  basis.  If  EPA  determines  in  the 
future,  based  upon  applications  for 
NPDES  permit  coverage,  that  this 
category  of  miscellaneous  discharges  is 
necessary  and  appropriate  for  inclusion 
in  the  general  permit,  EPA  will  modify 
the  permit  to  include  such  provision. 


Comment  32:  The  permit  should 
allow  the  use  of  th»  partial  toxicity  test 
to  minimize  cost  ana  burden  to  the 
operator.  The  partial  test  allows  for  the 
test  organisms  to  be  exposed  to  only  a 
single  concentration,  the  permit 
limitation,  to  determine  pass  or  fail  of 
the  limitation. 

Response:  EPA  has  specified  testing 
methodology  set  forth  in  58  FR  12507, 
which  is  defined  in  the  applicable 
effluent  guidelines  at  40  CFR  part  435. 
These  provisions  allow  partial  toxicity 
tests.  See  Appendix  2. 

Comment  33:  The  commenter  suggests 
that  Region  4  adopt  the  same 
notification  requirements  as  are  in  the 
Region  6  permit:  "permittees  who  are 
located  in  lease  blocks  that  are  either  in 
or  adjacent  to  "no  activity^'  areas  or 
require  live  bottom  surveys  are  required 
to  submit  both  a  notice  of  intent  to  be 
covered  that  specifies  they  are  located 
in  such  a  lease  block.  In  addition  they 
are  required  to  submit  a  notice  of 
commencement  of  operations. 
Permittees  located  in  lease  blocks  either 
in  or  immediately  adjacent  to  MMS 
defined  "no  activity"  areas,  shall  be 
responsible  for  determining  whether  a 
controlled  discharee  rate  is  required." 

Response:  Based  on  new  inrormation, 
which  is  discussed  in  the  Ocean 
Discharge  Criteria  Evaluation,  and 
unique  areas  in  the  Eastern  Gulf  of 
Mexico,  as  indicated  in  the  Final 
Environmental  Impact  Statement. 
Region  4  believes  the  current  Notice  of 
Intent  (NOI)  requirements  are 
appropriate.  The  Region  revised  the  NOI 
requirements  to  include  additional 
information,  specifically  in  the  Central 
Planning  Area. 

Comment  34:  The  commenters  request 
that  the  permit  contain  produced  water 
toxicity  limitations  tables  for  various 
pipe  configurations  and  flow  rates. 

Response:  Because  discharge  rates 
change  over  the  producing  life  of  a  well. 
Region  4  believes  this  approach  allows 
the  operators  flexibility  in  complying 
with  limitation.  It  also  allows  the  use  of 
di^sers  should  more  mixing  be 
required  to  meet  the  produced  water 
limitation.  Therefore,  EPA  will  not  add 
tables  for  compliance,  but  will  allow  the 
operator  to  calculate  a  limit  based  on 
flow  and  comply  with  that  limit. 

Comment  35:  The  language 
concerning  non-operational  facilities 
should  be  deleted  fitnn  Part  I. A. 4  of  the 
permit.  The  sentences  are  contradictory 
and  an  operator  should  not  have  to 
submit  its  exploration  or  development 
production  plan  for  permit  coverage. 

Response:  Non-Operational  leases, 
which  are  leases  on  which  a  discharge 
has  not  taken  place  within  2  years  prior 
to  the  effective  date  of  the  new  general 


permits  will  lose  coverage  under  the 
previous  existing  general  permit  on  the 
effective  date  of  the  new  general 
(>ermits.  However,  upon  submittal  of  an 
exploration  plan  or  development 
production  plan  to  EPA,  plus  the 
required  information  in  the  Notice  of 
Intent  (NOI)  these  non-operational 
leases  would  be  eligible  for  coverage 
under  the  new  general  permits  and  will 
be  notified  for  inclusion  of  coverage 
fit>m  the  Director  of  the  Water 
Management  Division.  Regarding 
submittal  of  an  exploration  or 
development  production  plan,  EPA 
included  this  submittal  in  an  effort  to 
determine  the  scope  and  geographic 
area  of  potential  discharges.  While  the    • 
same  type  of  information  could  be 
provided  in  many  different  forms,  EPA 
determined  that  exploration  and 
developmental  plans  are  preexisting 
documents  which  are  regularly  prepared 
by  potential  permittees  that  contain  the 
necessary  information  for  EPA  to  make 
permit  coverage  decisions,  and  their 
submittal  for  permit  coverage  would 
avoid  the  need  to  create  additional 
paperwork  and  burden  to  obtain 
coverage.  The  commenter  provides  no 
persuasive  reason  for  EPA  to  deviate 
from  the  proposal  to  submit  exploration 
and  development  plans  for  permit 
coverage. 

Comment  36:  EPA  should  eliminate 
the  requirements  to  submit  a  Notice  to 
Drill  (NTD)  and  Notice  of 
Commencement  of  Operations  (NCO). 
This  is  another  instance  of  EPA 
proposing  permitting  notification 
requirements  which  create  unnecessary 
burdens  on  the  operator.  EPA  has  not 

Provided  a  rationale  for  the  increased 
urden  of  making  these  notifications, 
except  in  areas  of  special  significance, 
and  the  operator  is  placed  in  a  position 
of  non-compliance  or  interruption  of 
operation  if  notifications  are  missed. 

Response:  In  response  to  the 
commentors  concern  about  NCO 
requirements  concerning  accurately 
measuring  produced  water.  Region  4  did 
revise  the  submittal  timeframes  of  the 
NCO  notices.  The  NTD  and  NCO  are 
necessary  for  EPA  to  carry  out  statutory 
authorities  regarding  disdiarges  to  the 
Gulf  of  Mexico  and  are  substantially 
similar  to  the  requirements  of  other  EPA 
Regions.  The  information  is  required  so 
that  EPA  is  aware  of  the  location  of 
discharges  or  potential  discharges,  even 
though  they  may  be  temporary,  for  the 
purpose  of  ensuring  compliance  with 
permit  provisions,  including  inspection. 
The  notices  provide  information 
necessary  for  the  Agency  to  make 
determinations  regarding  the  impact  of 
discharges  to  the  environment.  The 
required  notices  provide  EPA  with  basic 
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information  necessary  to  effective 
regulation  of  discharges,  including 
information  necessary  for  calculation  of 
toxicity  limitations  for  produced  water 
discharges.  EPA  would  like  to 
emphasize  that  the  submittal  of  these 
notifications  consists  of  simply  sending 
a  form  to  the  Region  containing 
information  which  should  be  readily 
available  to  the  permittee  well  before 
the  time  the  notices  are  required  to  be 
sent  to  EPA.  EPA  does  not  consider 
these  submittals  a  significant  "burden." 

Comment  37:  The  commenter  points 
out  that  the  permit  establishes  a 
discharge  rate  limitation  for  drilling 
fluids  in  the  units  of  bbl/hr  but  requires 
reporting  as  average  daily  discharge  rate 
in  bbl/day.  In  addition,  the  discharge 
rate  limitation  should  not  apply  before 
installation  of  the  marine  riser  because 
these  discharges  cannot  be  accurately 
estimated. 

Response:  The  Region  revised  the 
once/day  reporting  frequency  to  once/hr 
to  be  consistent  with  the  limitation 
requirement  and  has  included  an 
exception  to  the  discharge  rate 
limitation  that  excludes  discharges  at 
the  seafloor  before  installation  of  the 
marine  riser  in  Part  I,  Section  B.l(c)  of 
the  permit. 

Comment  38:  The  commenter 
recommends  that  the  parenthetical 
information,  "•  •  •  (this  includes  any 
spill  that  requires  reporting  to  the  state 
regulatory  authority)  *  *  •."  be  deleted 
from  the  requirement  to  report 
noncompliances  which  may  endanger 
health  or  the  environment.  A  "spill" 
subject  to  Section  311  of  the  Clean 
Watdr  Act  is  not  considered  to  be  a 
noncompliance  with  the  terms  of  the 
NPDES  discharge  permit,  but  rather  is 
subject  to  Coast  Guard  jurisdiction. 
Also,  the  permit  applies  only  to  areas  far 
removed  frt)m  any  State  jurisdiction,  so 
it  would  be  unreasonable  to  assume  that 
a  noncompliance  situation  would 
impact  a  State. 

Response:  EPA  disagrees  with  the 
commenter.  Any  discharge  is  required 
to  be  reported  as  set  forth  in  the  permit. 
The  commenter  is  incorrect  with  respect 
to  jurisdiction  over  oil  spills  pursuant  to 
Section  311  of  the  CWA,  which  is 
enforceable  by  the  Administrator. 

Comment  39:  The  commenter  states 
that  EPA  should  change  the  requirement 
to  submit  DMRs  on  a  facility  basis. 
Instead,  such  reporting  should  be 
averaged  for  each  lease  block. 

Response:  EPA  does  not  agree  with 
the  commenter  that  a  change  to  the 
requirement  of  DMR  submittal  on  a 
facility  basis  is  needed.  EPA  considers 
each  facility  as  a  point  source,  (in  fact, 
one  facility  commonly  has  several  point 
sources  of  pollution,  based  on  the  waste 


streams  that  are  discharged).  EPA  sees 
no  compelling  rationale  for  aggregating 
discharges  for  the  purposes  of  averaging 
activities  within  a  lease  block.  Unlike  in 
the  Western  Gulf  of  Mexico,  the  Eastern 
Gulf  has  few  facilities  per  lease  block. 
EPA  does  not  find  any  benefit  in 
consolidating  the  reports  from  diffierent 
facilities  within  the  permit  coverage 
area  or  any  burden  to  permittees  imder 
the  approach  set  forth  herein. 

Comment  40:  The  commenter  suggests 
that  EPA  should  change  the  proposed 
DMR  reporting  requirement  from  a 
monthly  to  an  annual  requirement 

Response:  The  commenter  is  correct 
that  EPA  has  the  right  to  enter  a  facility 
at  any  time  and  inspect  its  monitoring 
reports.  However,  since  monitoring  data 
is  compiled  on  a  monthly  basis.  EPA 
does  not  consider  it  a  burden  for 
industry  to  submit  the  compiled 
information  and  considere  this 
submission  as  an  important  record  of 
recent  data.  Such  information  is  crucial 
to  EPA  enforcement  and  compliance 
efforts. 

Comment  41:  The  commenter  requests 
that  the  Agency  delete  the  requirement 
to  submit  a  copy  of  laboratory  reports 
with  the  DMR. 

Response:  EPA  disagrees  with  the 
commenter  regarding  deletion  of  the 
requirement  to  submit  a  copy  of 
laboratory  reports  with  the  DMR.  EPA 
considers  the  laboratory  reports 
important  and  pertinent  discharge 
monitoring  information.  EPA  does  not 
believe  that  the  photocopying  of  the  lab 
reports,  and  their  inclusion  in  the 
operator's  DMR  package,  represents  a 
significant  additional  burden,  and  these 
reports  provide  a  great  deal  of 
information  to  EPA. 

Comment  42:  The  commenter  states 
that  EPA  should  remove  the 
requirement  to  notify  the  Regional 
Director  upon  cessation  of  discharge  or 
modify  the  wording  to  read:  "If.  during 
the  term  of  this  permit,  the  facility 
permanently  ceases  discharge  to  sur&ce 
waters,  the  Regional  Director  shall  be 
notified  within  60  days." 

Response:  EPA  agrees  with  the 
commenter 's  suggested  wording  for  the 
permit  regarding  the  notification  of  the 
Regional  Director  upon  cessation  of 
discharge.  EPA  has  revised  the  language 
of  the  permit  accordingly. 

Comment  43:  To  the  definition  of 
Daily  Maximum  Discharge  Limitation, 
the  commenter  asks  that  EPA  insert  the 
word  "daily"  between  "allowable"  and 
"discharge  rate  or  concentration,  such 
that  it  would  now  read:  "Daily 
Maximum  discharge  limitations  are  the 
highest  allowable  daily  discharge  rate  or 
concentration  measured  during  a 
calendar  day." 


Response:  EPA  agrees  with  the 
comment  regarding  the  definition  of 
Daily  Maximum  Discharge  Limitation. 
EPA  has  changed  the  language  in  the 
permit  accordingly. 

Comment  44:  The  commenter  asks 
that  EPA  define  Diesel  Oil  as  "distillate 
fuel  oil,  as  specified  in  the  ASTM 
Specification  D975-81,  that  is  typically 
used  as  the  continuous  phase  in 
conventional  oil-based  drilling  fluids." 

Response:  EPA  agrees  with  the 
comments  that  clarification  by 
identifying  ASTM  Specification  D975- 
81  is  appropriate.  The  general  permit 
prohibits  discharge  of  Diesel  CKl,  as 
defined,  including  Diesel  Oil  (and  other 
oils)  whidi  may  contain  toxic  pollutants 
as  contaminants  not  otherwise 
identified  as  a  constituent  of  ASTM 
D97S-81.  The  definition  will  be 
amended  to  include  the  commenter's 
suggested  language  and  to  ensiire 
consistency  with  oSshore  effluent 
guidelines  (58  FR  12454;  40  CFR  Part 
435). 

Comment  45:  The  commenter  asks 
that  EPA  use  the  definition  of  Drilling 
Fluids  in  the  current  effluent  guidelines 
(FR  61,  page  66124). 

Response:  EPA  agrees  with  the 
commenter  and  has  changed  the 
definition  of  drilling  fluid^.  The  current 
definition  in  the  permit  is  the  same  as 
that  used  in  the  coastal  effluent 
guidelines  (61  FR  66086)  and  includes 
the  four  classes  of  drilling  fluids:  water- 
based,  oil-based,  enhanced  mineral  oil, 
and  synthetic-based.  As  stated  above, 
the  discharge  of  oil-based  and  synthetic 
based  fluids  are  not  authmized  by  the 
general  permit. 

Comment  46:  The  commenter  states 
that  EPA  should  delete  the  definition  of 
"Free  Oil"  or  reword  it  to  clarify  that  it 
is  a  test  result  obtained  by  the  test 
method  specified  in  the  permit  for  the 
particular  effluent  stream. 

Response:  EPA  agrees  with  the 
commenter  and  has  changed  the 
definition  of  free  oil.  The  definition  in 
the  permit  is  the  same  as  that  used  in 
the  offshore  effluent  guidelines  (58  FR 
12454). 

Comment  47:  The  commenter  asks 
that  EPA  change  the  definition  of 
GartuLge  such  that  it  would  read  as  it 
does  in  the  Region  6  offshore  permit: 
"means  all  kinds  of  food  waste,  wastes 
generated  in  Uving  areas  on  the  facility. 
and  operational  waste,  excluding  fresh 
fish  and  parts  thereof,  generated  during 
the  normal  operation  of  the  facility  and 
liable  to  be  disposed  of  continuously  or 
periodically,  except  dishwater, 
graywater.  and  those  substances  that  are 
defined  or  listed  in  other  Annexes  to 
MARPOL  73/78.' 
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Response:  EPA  has  reviewed  the 
definition  of  garbage  found  in  the 
Region  6  general  permit  (GMG290000). 
Region  4  agrees  with  the  commenter  to 
the  extent  that  the  definition  does  not 
exclude  components  of  domestic  waste 
from  effluent  limitation  and  monitoring 
requirements  set  forth  in  Part  I.,  Section 
■  A  of  the  general  [>ermits.  The  definition 
of  domestic  waste  in  the  general  permits 
will  continue  to  include  dischai^ges  from 
galleys,  sinks,  showers,  safety  showers, 
eye  wash  stations,  flsh  cleaning  stations, 
and  laundries.  EPA  has  modified  the 
definition  in  the  general  permit  so  that 
it  is  the  same  as  that  found  in 
GMG290000  (61  PR  41609). 

Comment  48:  The  commenter  requests 
that  the  reference  to  an  MMS 
Environmental  Impact  Statement  in  the 
definition  of  No  Activity  Zones  (Part 
rV.B,38)  be  deleted.  The  commenter 
stated  that  by  referencing  a  specific 
lease  sale  EIS,  the  proposed  definition 
would  be  outdated  by  subsequent  lease 
sales.  The  MMS  lease  stipulation  is  the 
formal  mechanism  for  that  agency  to 
specify  No  Activity  Zones.  MMS 
procedures  will  not  permit  or  allow  a  rig 
or  structure  to  be  installed  in  a  No 
Activity  Zone  stipulated  in  the  lease 
agreement. 

Response:  EPA  agrees  with  the 
commenter  that  MMS  lease  stipulations 
are  the  formal  mechanism  for  that 
agency  to  specify  No  Activity  Zones. 
However,  EPA  does  not  agree  that  the 
proposed  permit's  definition  of  No 
Activity  Zones  needs  to  be  changed  to 
delete  the  reference  to  an  MMS 
Environmental  Impact  Statement.  The 
definition  would  not  be  outdated  by 
subsequent  lease  sales  because  it 
contains  the  contingent  clause  that, 
"additional  no  activity  zones  may  be 
identified  by  MMS  during  the  life  of  this 
permit." 

Comment  49:  The  commenter  requests 
that  the  final  sentence  dealing  with 
states  and  the  territorial  seas  in  the 
definition  of  No  Activity  Zones  (Part 
IV.B.38)  be  deleted. 

Response:  EPA  does  not  agree  with 
the  commenter  that  the  reference  to 
Alabama,  Mississippi,  and  Florida 
territorial  waters  within  the  definition 
of  No  Activity  Zones  should  be  deleted. 
EPA  has  determined  that  if  these  states 
identify  no  activity  zones  within  their 
territorial  waters,  it  may  affect  the 
discharge  scenarios  of  the  facilities 
located  close  to  the  boundary  between 
federal  and  state  waters.  In  fact,  there 
are  several  facilities  that  are  currently  in 
located  close  to  the  Alabama  state 
territorial  waters. 

Comment  50:  The  commenter  requests 
that  EPA  delete  the  definition  of  No 


Discharge  Areas  (Part  IV,B.39)  within 
the  permit. 

Response:  EPA  disagrees  with  the 
commenter  and  has  kept  the  definition 
of  No  Discharge  Areas  within  the 
permit,  since  EPA  has  authority  under 
the  CWA  to  prohibit  pollutant 
discharges  to  surface  waters  for 
specified  areas.  When  EPA  determines  a 
dischai^ge  is  not  allowable  because  of 
proximity  to  an  Area  of  Biological 
Concern,  a  "no  discharge  area"  is 
affiactively  defined. 

Comment  51:  The  commenter 
requested  that  the  definition  of  Non- 
Operational  Leases  (Part  IV.B.40)  would 
be  deleted  or  revised.  The  commenter's 
rationale  for  the  deletion  is  that  leases 
that  are  covered  by  the  existing  (1986) 
general  permit  should  continue  to  be 
covered  by  the  1986  permit  until  they 
receive  final  permit  coverage  under  a 
replacement  permit.  There  will  be  no 
need  for  a  non-operational 
classification. 

Response:  EPA  does  not  agree  with 
the  commenter's  rationale  that  leases 
covered  by  the  existing  (1986)  general 
permit  should  continue  to  be  covered  by 
the  1986  permit  until  final  permit 
coverage  is  received.  In  the  proposed 
permit,  EPA  states  that  leases  from 
which  discharges  did  not  occur  two 
years  prior  to  the  effective  date  of  the 
new  general  permit  are  considered  Non- 
Operational  Leases.  EPA  believes  that  a 
two  year  period  of  time  during  which  no 
discharge  has  taken  place  is  a 
reasonable  temporal  delineation  for 
permit  coverage.  Furthermore, 
environmental  impacts  from  discharging 
facilities  are  likely  to  differ  substantially 
from  non-discharging  operations. 
Accordingly,  EPA  is  updating  the 
notification  requirements  and  reevaluate 
the  permits  of  those  leases  that  have  not 
discharged  2  years  prior  to  the  effective 
date  of  the  new  general  permit.  This 
approach  is  also  consistent  with  the 
procedures  that  must  be  followed  for 
new  leases,  or  new  dischargers.  Another 
reason  this  approach  is  reasonable  and 
necessary  is  some  permittees  had 
applied  for  and  received  general  permit 
coverage  many  years  ago  without  having 
conducted  any  exploration  or 
production  activities. 

In  addition,  according  to  the  NPDES 
Program  (40  CFR  §  122.6)  the  existing 
general  permit  is  in  force  until  the 
effective  date  of  the  new  permit. 
Therefore,  coverage  under  the  existing 
permit  expires  the  effective  date  of  the 
new  permit,  except  for  Operational 
Leases  which  shall  be  administratively 
continued  under  the  previous  permit 
until  coverage  is  granted  under  the 
reissued  OCS  general  permit  by  Region 
4  to  permittees  who  comply  with  the 


requirements  to  obtain  general  permit 
coverage. 

Comment  52:  The  conunenter 
requested  that  the  definition  of 
Operating  Facilities  (Part  IV,B.41) 
would  be  deleted  or  revised.  The 
conmienter's  rationale  for  the  deletion  is 
that  leases  that  are  covered  by  the 
existing  (1986)  general  permit  should 
continue  to  be  covered  by  the  1986 
permit  until  they  receive  final  (lermit 
coverage  under  a  replacement  permit, 
regardless  of  whether  dischai^ges  have 
occurred.  If  this  recommendation  is 
adopted,  there  will  be  no  need  for  a 
definition  of  Operating  Facilities. 

Response:  ErA  does  not  agree  with 
the  commenter's  rationale  that  leases 
covered  by  the  existing  (1986)  general 
permit  should  continue  to  be  covered  by 
the  1986  permit  until  final  permit 
coverage  is  received.  In  the  proposed 
permit,  EPA  states  that  leases  from 
which  discharges  have  occurred  two 
years  prior  to  the  effective  date  of  the 
new  general  permit  are  considered 
Operational  Leases.  EPA  has  intended  to 
update  the  notification  requirements 
and  to  reevaluate  the  permits  of  those 
leases  that  have  not  discharged  greater 
than  2  years  prior  to  the  efiiactive  date 
of  the  new  general  permit. 

In  addition,  according  to  the  f^PDES 
Program  (40  CFR  §  122.6)  the  existing 
general  permit  is  in  force  imtil  the 
effective  date  of  the  new  permit. 
Therefore,  coverage  under  the  existing 
permit  expires  the  effective  date  of  the 
new  permit,  except  for  Operational 
Leases,  which  shall  be  administratively 
continued  under  the  previous  permit 
until  coverage  by  Region  4  is  granted 
under  the  reissued  general  permit  to 
permittees  who  comply  with  the 
requirements  to  obtain  general  permit 
coverage. 

Comment  53:  The  commenter  states 
that  the  definition  of  Uncontaminated 
Ballast/Bilge  Water  (Part  IV.B.53), 
should  be  dianged  to  be  consistent  with 
the  Region  6  permit  definition  which 
reads':  "means  seawater  added  or 
removed  to  maintain  proper  draft." 

Response:  EPA  has  determined  that 
the  commenter's  requested  amendment 
is  appropriate  and  Region  4  agrees  with 
the  recommended  definition  change  and 
has  revised  it  in  the  final  permit 

Comment  54:  The  commenter  asks 
that  a  new  definition  be  added  for 
Uncontaminated  Freshwater: 
"freshwater  which  is  discharged 
without  the  addition  of  chemicals: 
examples  include:  (1)  discharges  of 
excess  freshwater  that  permit  the 
continuous  operation  of  fire  control  and 
utility  lift  pumps,  (2)  excess  freshwater 
from  pressure  maintenance  and 
secondary  recovery  projects,  (3)  water 
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released  during  fire  protection  tests  and 
training,  and  (4)  water  used  to  pressure 
test  piping." 

Response:  The  Region  included  this 
wastestream  with  a  limitation  in  the  fact 
sheet  under  minor  waste  streams  and 
inadverently  left  it  out  of  the  permit 
conditions.  These  wastestreams  will  be 
included  in  the  final  permit  along  with 
definitions  from  the  offshore  Effluent 
Guidelines  and  will  be  mentioned  in  the 
Ocean  Discharge  Criteria  Evaluation. 

Comment  55:  The  conmienter  suggests 
that  the  permit  should  cover  all 
facilities  located  in  the  offshore 
subcategory  and  discharging  to  the 
federal  waters.  Any  prohibition  against 
discharges  to  the  federal  waters  from 
facilities  located  in  the  territorial  seas 
should  be  deleted. 

Response:  This  discharges  of  drilling 
muds,  drill  cuttings  in  territorial  seas 
are  controlled  by  State's  administering 
their  own  NPDES  programs.  The  State's 
guidelines  are  often  more  stringent  than 
applicable  Federal  criteria,  therefore, 
movement  of  a  discharge  from  territorial 
seas  into  Federal  Waters  should  not  be 
an  option  for  complying  with  more 
stringent  State  Criteria,  developed  by 
each  State's  NPDES  program.  Region  4 
believes  that  since  their  would  possibly 
be  a  low  percentage  of  territorial 
facilities  discharging  to  Federal  Waters, 
these  facilities  would  be  properly 
handled  on  a  case-by-case  approach 
through  individual  permits  and  are 
prohibited  under  Region  4's  final 
general  permit  issued  today. 

Comment  56:  The  commenter  believes 
that  the  first  p>aragraph  in  Part  I,A,2, 
should  be  deleted.  Alternatively,  it 
should  be  reworded  as  follows: 
"Discharges  within  1000  meters  of  an 
area  of  biological  concern  are  not 
eligible  for  coverage."  According  to  the 
commenter,  EPA's  proposed  language 
would — in  the  event  an  operator  merely 
sought  authorization  to  discharge  within 
1000  meters  of  an  area  of  biological 
concern — deny  coverage  imder  the 
permit  to  the  operator,  instead  of  just  to 
the  area  in  question.  Though  it  may  not  ^ 
have  been  EPA's  intent,  this  language 
could  be  interpreted  to  deny  coverage  to 
an  operator  for  the  entire  general  permit 
area,  not  just  for  areas  within  the  1000 
meter  buffer  zone.  This  would  be  totally 
imjustified.  The  commenter  raises 
similar  issues  with  respect  to  the  26 
parallel  currently  under  moratorium. 

Response:  The  comment  represents  an 
unreasonable  interpretation  of  the 
general  permit  provisions.  The  general 
permit  language  clearly  prohibits 
discharges  within  1000  meters  of  an 
Area  of  Biological  Concern  and 
operations  below  the  26  parallel,  and 
excludes  from  general  permit  coverage 


operations  of  any  operator  who  seeks  to 
discharge  drilling  fluid  within  the  1000 
meter  buffer  zone  and  below  the  26 
parallel.  The  language  should  be  read  in 
context  of  the  section  in  which  the 
language  is  placed. 

Comment  57:  The  conunenter 
requested  that  the  sentence  "Wastes 
must  be  hauled  to  shore  for  treatment 
and  disposal"  in  Section  LB.5  of  the 
draft  permit  would  be  deleted.  Although 
the  permit  may  establish  a  zero 
discharge  limitation  for  produced  sand, 
it  should  not  specify  treatment  and 
disposal  options.  Other  options  may  be 
available  to  allow  an  operator  to  meet 
the  zero  discharge  limitation.  The 
commenter  identified  no  other  method 
of  treatment  and  disposal. 

Response:  EPA  is  unaware  of  methods 
of  disposal  of  produced  sand  which 
would  be  in  compUance  with  the  terms 
of  the  general  permits  but  would  not 
involve  the  hauUng  of  wastes  to  shore 
for  treatment  and  disposal.  The 
discharge  of  produced  sand  is 
prohibited  under  the  general  permits. 
The  commenter  has  not  provided  EPA 
with  any  identification  of  the  "other 
options  [which]  may  be  available  to 
allow  an  operator  to  meet  the  zero 
discharge  limitation."  EPA  cannot  at 
this  time  assess  such  options  and  make 
the  determination  necessary  to  entertain 
the  requested  language  changes. 

Comment  58:  The  commenter 
requested  that  in  section  I.B.IO  of  the 
draft  permit,  uncontaminated  freshwater 
and  excess  cement  slurry  would  be 
added  to  the  list  of  miscellaneous 
discharges. 

Response:  The  Region  included  these 
wastestreams  with  a  limitation  in  the 
fact  sheet  under  minor  waste  streams 
and  inadverently  left  it  out  of  the  permit 
conditions.  These  wastestreams  will  be 
included  in  the  final  permit  along  with 
definition  of  uncontaminated  fi«shwater 
from  the  offshore  Effluent  Guidelines. 

Comment  59:  In  Section  I.B.  10(a)  of 
the  draft  permit,  monitoring  of 
miscellaneous  discharges  for  free  oil 
should  be  required  only  when 
discharging  and  the  facility  is  manned. 
Also  in  this  section,  the  permit  requires 
that  static  sheen  testing  be  performed 
when  visual  observation  of  a  sheen  is 
not  possible.  The  permit  should  also 
include  the  statement  "Static  sheen 
testing  is  not  required  for  discharges  at 
the  sea  floor." 

Response:  The  Region  concurs  with 
the  commentor  and  has  revised  Section 
I.B.lO(a)  of  the  permit. 

Comment  60:  Section  I.B.lO(a)  of  the 
draft  permit  requires  that  the  static 
sheen  test  be  used  to  determine  the 
presence  of  free  oil  in  miscellaneous 
discharges  when  visual  observation  of  a 


sheen  is  not  possible.  The  conunenter 
states  that  the  "permit  should  also 
include  the  statement  'Static  sheen 
testing  is  not  required  for  discharges  at 
the  sea  floor.'" 

Response:  The  Region  concurs  and 
has  included  revised  language  in  the 
permit  Section  I.B.lO(a). 

Comment  61:  The  commenter  suggests 
that  in  Table  3  of  the  permit,  under 
Miscellaneous  Discharges,  "Muds, 
Cuttings  &  Cement  at  the  Sea  floor" 
should  be  listed  separately  from 
"Uncontaminated  Ballast/Bilge  Water." 

Response:  EPA  agrees  mth  the 
commenter's  editorial  comment  and  has 
made  the  corresponding  revision  of 
Table  3  in  the  permit.  'These  are  separate 
wastestreams. 

Comment  62:  The  commenter 
recommends  that  the  existing  end  of 
well  sample  definition  be  retained 
instead  of  the  proposed  change  to 
require  the  sample  to  be  taken  within  48 
hours  prior  to  discharge.  The  change 
would  require  operators  to  discharge 
without  toxicity  test  results. 

Response:  Region  4  concurs  with  the 
commentors  rationale  and  will  retain 
the  current  definitioo  as  proposed.  The 
definition  will  remain  unchanged  from 
the  previous  NPDES  general  permit. 

Comment  63:  According  to  the 
commenter,  within  the  Draft 
Environmental  Impact  Statement  (DEIS). 
EPA  admits  that  discharges  from  rigs 
and  production  platforms  have  the 
potential  to  damage  or  destroy  fish  eggs, 
larvae,  and  juvenile  fish.  Nevertheless. 
EPA's  proposed  general  permits  will 
merely  require  "the  dilution  of 
discharges  to  reduce  the  levels  of 
toxics"  to  avoid  unreasonable 
degradation.  Species  that  feed  on 
benthic  organisms  may  be  subject  to 
pollutant  bioaccumulation.  Dilution  of 
toxic  discharges  will  not  eliminate  the 
potential  for  bioacciunxilation.  Thus, 
dilution  is  not  the  solution  to  the 
problems  posed  by  these  discharges, 
and  will  not  sufficiently  protect  the  vital 
resources  of  the  Gulf  of  Mexico. 

Response:  EPA  agrees  that  dilution  is 
not  an  appropriate  method  for  treating 
discharges.  EPA  disagrees  with  the 
commenter's  statement  that  the  general 
permit  only  requires  "the  dilution  of 
discharges  to  reduce  the  level  of  toxics" 
to  avoid  unreasonable  degradation. 

The  conditions  and  limitations  in  the 
general  permit  for  the  eastern  Gulf  were 
determined  to  protect  water  quality  and 
preserve  the  health  of  benthic  and  other 
marine  organisms.  These  permit 
conditions  and  limitations  include  no 
discharge  of  free  oil,  no  discharge  of  oil- 
based  muds,  no  discharge  of  diesel  oil. 
no  discharge  of  produced  sand,  no 
discharge  within  1,000  meters  of  areas 
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of  biological  concern,  oil  and  grease 
limitation  on  produced  water,  cadmium 
and  mercury  concentration  limitation  in 
barite,  discharge  rate  limitations  around 
live-bottom  areas,  and  limitations  on  the 
whole  efHuent  toxicity  of  both  drilling 
fluids  and  produced  water. 

The  NPDbS  permits  also  require  water 
quality-based  analyses,  and  for  marine 
dischargers,  must  include  a  Clean  Water 
Act  (CWA)  Section  403  "Ocean 
Discharge  Criteria  Evaluation"  (ODCE). 
The  ODCE  is  a  document  published  by 
EPA  to  evaluate  the  environmental 
impact  of  the  NPDES  general  permit  of 
discharges  from  the  offshore  oil  and  gas 
industry.  The  ODCE  determined  that  the 
conditions  and  limitations  in  the 
general  permit  protected  the  water 
quality  of  the  eastern  Gulf  of  Mexico 
^and  preserved  the  health  of  the  aquatic 
life. 

Comment  64:  Commentor 
disappointed  that  EPA  did  not  consider 
Gulf  Coast  Environmental  defense 

f>revious  suggestions:  1)  No  drilling 
andward  of  the  200meter  isobath,  or 
100  miles  from  shore,  whichever  is 
greater. 

All  wells  in  the  Gulf  of  Mexico  should 
be  zero  discharge.  The  Gulf  of  Mexico 
not  an  inHnite  resource  and  we  can't 
continue  dumping  wastes  into  the  water 
k  expect  it  to  be  healthy. 

Response:  EPA  considered  these 
comments  and  provided  a  response  to 
this  concern  on  Pages  5-25  and  5-26  of 
the  Final  Environmental  Impact 
Statement  which  was  available  for  a  30 
day  public  comment  and  review  period 
starting  on  August  14.  1998  thru 
September  14. 1998.  Additional 
response  to  this  comment  is  provided 
throughout  the  responses  herein 
regarding  the  scope  of  general  permit 
coverage. 

Comment  65:  Commenter  questions  at 
what  point  does  damage  become 
irreversible,  referring  to  report  of  Elliot 
Norse,  a  marine  ecologist  founder  of  the 
Marine  Conservation  Biology  Institute 
in  Redmond.  Washington  declaring  that 
the  sea  is  in  real  trouble  for  a  variety  of 
reasons,  including  the  effect  of  oil  and 
gas  exploration  and  production 
activities  as  governed  by  the  CWA  and 
Endangered  Species  Act.  Commenter 
also  stated  that  EPA  should  eliminate 
drilling  from  near  shores  areas 
completely,  and  do  not  allow  any 
discharges  into  the  Gulf  of  Mexico. 
Response:  EPA  provided  a  more 
comprehensive  response  and  analysis  of 
the  commenters  concerns  in  the  EIS, 
agreeing  with  the  comment  that  the 
world's  oceans  are  facing  problems  as  a 
result  of  human  activities.  EPA  believes, 
however,  that  the  discharges  that  result 
firom  oil  and  gas  exploration  and 


development  activities  can  be 
successfully  managed  to  prevent  any 
signiHcant  environmental  harm  and  that 
no  irreparable  harm  will  occur  as  a 
result.  EPA  is  aware  of  the  commentor's 
concern  and  discusses  impacts  to 
existing  or  potential  recreational 
fisheries  or  commercial  fisheries  in  the 
EIS  and  ODCE.  EPA  has  no  authority  to 
regulate  fisheries  or  the  use  of  artificial 
reefs  in  state  and  federal  waters  nor 
does  EPA  have  authority  to  prohibit  the 
development  of  oil  and  gas  resources. 
Section  402  of  the  Clean  Water  Act 
provides  EPA  with  the  authority  to 
regulate  discharges  that  result  ft'om  such 
activities.  Both  the  Final  Environmental 
Impact  Statement  and  Ocean  Discharge 
Criteria  Evaluation  documents  are 
available  as  part  of  the  Region's 
administrative  record  and  will  be  made 
available  upon  request. 

Comment  66:  Requested  EPA  to 
extend  deadline  for  comments  on  its 
draft  NPDES  general  [)ermit  concerning 
offshore  drilling  activities,  since  they 
have  just  been  notified  and  need  more 
time  to  prepare  comments. 

Response:  EPA  notified  all  hearing 
participants  and  persons  who  provided 
input  during  the  public  hearings,  and 
believes  the  45  day  comment  period  on 
the  revised  NPDES  general  permit  was 
sufficient  to  provide  adequate  response. 
EPA  notes  that  this  commenter  did 
provide  written  comment  to  these 
permits  and  EPA's  response  is  included 
herein. 

Comment  67:  U.S.  Department  of 
Eneiigy  made  comments  on  EPA 
revisions  supporting  extending  coverage 
of  General  Permit  into  the  Central 
Planning  Area  and  previous  comments 
that  focused  on  4  areas:  (1)  Exclusion  of 
facilities  located  in  less  than  200  meters 
of  water  depth  from  coverage  under  the 
General  Permit.  (2)  Produced  Water 
Toxicity  requirements.  (3)  Synthetic- 
based  and  enhanced  mineral  oil-based 
drilling  fluids.  (4)  Oil  Content  testing 
requirement. 

Response:  Previous  comment 
responses  respond  to  these  issues,  as 
well  as  analysis  in  the  EIS  and  ODCE. 
After  receiving  initial  comments  on  the 
Regions  Alternative  B.  which  proposed 
general  permits  seaward  of  the  200- 
meter  isobath  for  the  entire  Eastern  Gulf 
of  Mexico  and  reviewing  additional 
information,  the  Region  decided  to 
revise  the  permitting  strategy  for  the 
Central  Planning  Area,  and  selected 
Alternative  A  with  certain  exclusions 
based  on  unique  features  in  the  area  of 
offshore  Mississippi  and  Alabama.  The 
Region  elected  to  maintain  Alternative  B 
for  the  Eastern  Planning  Area  which 
proposed  general  permits  seaward  of  the 


200-meter  isobath  which  is  noted  in 
Final  Environmental  Impact  Statement. 

EPA  believes  that  the  Eastern 
Planning  area  is  relatively  unexplored 
for  the  purpose  of  oil  and  gas  activities 
and  that  the  probability  of  encounter 
with  areas  of  biological  concern  is 
greater  in  the  Eastern  Planning  Area. 
The  EPA  believes  that  individual 
permitting  in  water  depths  of  less  than 
200  meters  will  provide  the  agency  with 
the  information  needed  to  detect  and 
adequately  protect  sensitive  marine 
habitat. 

Comment  68: 

Chevron  mentioned  that  EPA  has  not 
considered  previous  comments,  and 
careful  consideration  should  be  given  to 
March  1997  comments  and  comments 
submitted  by  the  OOC  in  February  1998. 

Response: 

EPA  considered  all  comments  and 
responds  in  writing  at  this  time,  the 
time  of  final  issuance  which  is 
appropriate.  While  the  revised  general 
permits  did  propose  revisions  consistent 
with  this  and  other  commenter's 
concerns.  EPA  did  not  respond  in 
writing  at  that  time  as  EPA  is 
responding  herein  after  all  comments  to 
the  permit  and  EIS  have  been  submitted 
and  analyzed. 

Comment  69:  Delete  permit 
requirement  to  submit  photo 
documentation  for  every  facility  in  100 
meters  or  less  in  the  Central  Planning 
Area.  Stated  photo  documentation 
should  only  be  required  on  new 
facilities  where  an  analysis  of 
geohazards  survey  data  suggest  that 
significant  hard  Irattoms  may  be  present. 
E)ata  in  area  suggests  that  very  few 
facilities  will  be  near  significant  hard 
bottom  areas.  Mentioned  that  for 
facilities  already  discharging  this 
requirement  provides  no  benefit,  since 
EPA  has  determined  that  the  discharge 
is  acceptable. 

Response:  EPA  will  require  photo- 
documentation  survey  information  to  be 
submitted  with  all  notices  of  intents 
(NOI)  for  coverage  under  the  general 
permit  for  existing  source  and  new 
source  discharges  in  less  than  100 
meters  (water  depth).  The  EPA  believes 
t^at  the  photo-documentation  in  the 
Central  Planning  Area  (CPA)  will 
provide  the  level  of  information  to  the 
agency  necessary  to  make 
determinations  for  permit  coveraged  as 
required  by  law  and  are  consistent  with 
MMS  requirements  in  the  Eastern 
Planning  Area.  The  EPA  does  not  agree 
that  adequate  site-specific  information 
exists  in  the  Central  Planning  Area  to 
assure  that  all  types  of  potentially 
sensitive  habitat  have  been  identified. 
EPA  does  not  limit  it's  concern  with 
the  protection  of  living  marine  resources 
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only  to  those  communities  that  may  be 
identified  as  "significant  hard  bottom 
artsas".  The  EPA  agrees  that  seafloor 
imaging  provided  by  the  geohazard 
survey  may  detect  high  relief  (hard 
bottom)  habitat,  depending  on  how  the 
survey  was  conducted.  The  data 
collected  during  such  surveys  do  not 
allow  for  the  detection  of  biota  (plants 
and  animals)  that  may  comprise  high- 
relief  hard  bottom  community 
assemblages  and  would  provide  no 
evidence  of  any  communities  not 
associated  with  high  relief  benthic 
structure. 

The  EPA  concvirs  v»ath  the 
commentators  concerns  regarding  the 
need  for  photo-documentation  for 
continuing  discharges  of  either  existing 
source  or  new  source  categories  that 
were  covered  under  the  previous  permit 
(no  photo-documentation  requirement) 
and  has  modified  the  NOI  requirement 
in  the  final  permit  to  reflect  these 
concerns.  The  Region  agrees  that 
currently  active  discharges  were 
permitteid  under  a  previous  permit 
without  a  photo-documentation 
requirement.  The  Region  further  agrees 
that  photo-documentation  of  the 
seafloor  around  currently  active 
discharges  will  not  provide  additional 
protection  to  the  environment.  The 
Region  has  provided  an  exception  to  the 
photo-documentation  requirement  for 
submission  of  the  NOI  for  new  and 
existing  source  discharges  permitted 
under  the  previous  permit,  which  are 
currently  active  on  the  effective  date  of 
the  new  general  permit.  The  exception    . 
is  limited  only  to  the  currently  active 
discharges,  for  the  life  of  those 
discharges.  The  modification  to  the 
photo-documentation  requirement  does 
not  exempt  the  platform  or  rig  from 
which  the  discharge  originates  nor  does 
it  exempt  the  geographic  area  around 
the  disdiarge  point  firom  any  new 
discharge  which  occurs  after  the 
effective  date  of  the  general  permit. 

Comment  70:  API  commented  on  the 
EPA  revised  Oil  &  Gas  Permit  and 
mentioned  that  EPA  has  not  gone  far 
enough  in  ex[>anding  coverage  under 
this  permit  since  it  excludes  a 
significant  percentage  of  the  Gulf.  Stated 
that  the  issuance  of  this  (wrmit  will 
force  many  operators  to  go  through  the 
time  consuming  and  burdensome 
process  of  obtaining  individual  permits 
and  does  not  believe  EPA  has  provided 
a  rationale  for  restricting  coverage  of 
general  [>ermits  in  this  manner.  Stated 
that  the  OOC  has  submitted  detailed 
comments  on  various  aspects  of  the 
revised  draft  permit. 

Response:  EPA  considered  all 
comments  in  the  formulation  of  a  final 
determination  on  the  final  NPDES 


General  permit  for  the  Eastern  Gulf  of 
Mexico.  EPA  has  examined  the  available 
literature  on  the  distribution  of 
important  benthic  communities, 
fisheries  habitats,  and  marine  mammal 
habitats  and  has  found  that  the  areas  ■ 
over  the  continental  shelf  and  shelf 
transitional  zone  (approximated  by  the 
area  out  to  the  200  meter  isobath) 
contain  an  abundance  of  sensitive 
biological  resources,  particularly  in  the 
Eastern  Planning  Area  and  in  the 
Excluded  features  identified  in  the 
Central  Planning  Area.  Consistent  with 
the  literature  review  noted  above,  EPA 
concludes  that  due  to  the  abundance 
and  sensitivity  of  the  biological 
resources  in  the  area  offshore  Florida 
Alabama  Eastern  Planning  Area  and 
features  identified  in  the  Ofiishore 
Central  Planning  Area,  extra  protection 
can  be  afforded  by  the  thorough,  case- 
by-case  review  possible  with  individual 
.  permits  in  these  areas  and  considers  this 
to  be  the  more  reasonable  approach 
based  on  aurent  information. 

Comment  71 :  Commentor  stated  that 
the  draft  NPDES  permit  rescinds  a 
general  permit  which  was  in  effect  in 
the  area  of  the  Gulf  under  Region  4's 
jurisdiction  for  years  with  no 
demonstrated  adverse  effect,  and  fails  to 
follow  executive  orders  and  VP  Gores's 
Reinvention  of  Government  program 
designed  to  make  government  less 
complicated.  Stated  that  Region  4  has 
failed  to  follow  Congress's  direct 
instructions  that  it  abandon  its 
emphasis  on  requiring  individual 
permits  for  each  OCS  oil  and  gas  project 
and  propose  an  NPDES  general 
permitting  regime  which  is  substantially 
the  same  as  that  used  since  1986  by  both 
EPA  Regions  4  and  6.  which  has  been 
successful  on  regulating  OCS  oil  and  gas 
operations  in  the  Gulf  of  Mexico.  Stated 
that  Region  6  has  the  most  experience 
in  dealing  with  a  high  level  of  OCS  oil 
and  gas  activity,  with  true  biological 
sensitive  areas  and  with  results  of 
scientific  studies  looking  for  potential 
adverse  impacts  on  the  marine 
environment  over  the  years.  Stated  that 
there  were  no  problems  under  the 
general  permit  previously  administered 
by  Region  4  and  there  would  be  none  if 
the  old  general  permit  was  renewed  or 
Region  6  general  permit  adopted. 

Response:  At  the  time  of  issuance  of 
a  permit.  EPA  considers  all  data  and 
information  as  required  by  the  various 
applicable  statutes  and  regulations, 
including,  inter  alia,  the  CWA.  NEPA. 
ESA,  and,  as  the  commenter  points  out. 
executive  orders,  public  comment,  and 
other  applicable  guidance  from  the 
Executive.  Legislative  and  Judicial 
branches  of  government.  All  of  this 
information  is  not  static,  is  subject  to 


change,  and  has  in  fact  changed  since 
Region  4's  issuance  in  1986  of  the 
previous  general  permit  covering  these 
activities.  Many  of  comment  res|X)nses 
above  explain  the  current  status  of  data 
and  information  and  full  data  and 
information  is  provided  in  the 
administrative  record. 

The  level  of  exploration  and 
development  activity  for  the  areas  in 
Region  4's  jurisdiction  has  increased 
since  the  issuance  of  the  previous 
general  permit  in  1986.  Determinations 
regarding  these  general  permits  is  based 
upon  updated  projections  for  oil  and  gas 
exploration  and  development  activities 
for  the  duration  of  this  p>ermit,  based 
primarily  upon  MMS'  estimated  OCS 
Development  Scenario,  (see  also  EIS  at 
Section  1.4.1.;  Table  2-7).  and  MMS' 
planned  lease  sales  for  the  Gulf  of 
Mexico  area  under  Region  4's 
jurisdiction.  These  projections  provide, 
in  summary,  that  the  majority  of  activity 
will  continue  to  take  place  within  the 
Central  Plaiming  Area.  While  a  portion 
of  the  Eastern  Planning  Area  will  be 
offered  for  lease  sale,  projections 
indicate  that  a  relatively  low  number  of 
blocks  offered  for  lease  sale  are  expected 
to  be  piuchased  and  require  NPDES 
permits,  based  upon  historical  trends 
and  MMS  projections.  Accordingly, 
EPA's  determination  regarding  the 
scope  of  general  permit  coverage  is 
supported  by  exploration  and 
development  activity  projections,  as 
well  as  the  analysis  of  potentially 
sensitive  biological  resources,  statutory, 
and  legal  requirements  set  forth  in 
response  to  previous  comments. 

"The  commenter  is  incorrect  regarding 
Region  4's  oil  and  gas  permitting 
activities.  Region  4  has  in  fact  for  the 
last  seven  (7)  years  issued  streamlined 
individual  permits  on  exploratory 
drilling  and  production  activity  on  new 
leases  acquired  in  lease  sales,  since 
expiration  of  the  former  general  permit 
expired  in  July  1991.  The  Region  has 
required  new  leases  to  obtain  individual 
permits  and  has  conducted  expeditious 
permitting  reviews  on  each  proposed 
activity  and  considers  this  to  be 
environmentally  sound  inside  200 
meters.  This  is  an  effective,  streamlined 
way  to  deal  with  the  increased  level  of 
activity  that  has  been  experienced  in 
this  area,  while  providing  optimal 
environmental  protection  and  is 
consistent  with  the  approach  being 
taken  in  these  general  permits  issued 
today.  Based  ufxtn  these  seven  years 
experience.  Region  4's  expedited 
individual  permit  review  processes,  and 
the  projections  for  actual  exploration 
and  development  activity  in  the  Eastern- 
Planning  Area.  EPA  believes  that  the 
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commenter  will  experience  no 
burdensome. 

Following  concerns  expressed  in 
language  inserted  into  the  United  States 
House  of  Representative's 
Appropriations  Committee  (July  11, 
1997).  and  Senate/House  Conference 
Report  (Oct.  6, 1997).  Region  4  reviewed 
the  concerns  raised  and  on  Jan  7. 1998. 
Region  4  issued  a  revised  draft  general 
permit  which  EPA  believes  addresses 
the  concerns  raised  in  those  reports  and 
complies  with  statutory  and  other  legal 
requirements.  The  revised  permit 
incorporates  general  permit  procedures, 
terms  and  conditions  which  are 
substantially  similar  and  in  some  cases 
identical  to  those  found  in  the  Region  6 
general  permit.  In  addition,  the 
individual  permit  issuance  process 
which  will  apply  to  those  areas  outside 
the  general  permit  coverage  have  been 
streamlined  so  as  to  avoid  unnecessary 
cost  and  delay. 

With  respect  to  the  commenter's 
concern  that  the  border  between  the 
Central  and  Eastern  Planning  Areas  as 
the  demarcation  for  general  permit 
coverage  is  political  and  not  scientific, 
the  border  between  these  areas  was 
established  by  DOI  and  has  long  been 
used  for  lease  sales.  The  border  is  not. 
as  the  commenter  states,  a  political 
border  between  Alabama  and  Florida 
but  actually  is  a  distance  West  of  the 
Alabama  and  Florida  line.  It  should  be 
noted  that  MMS  also  recognizes  the 
distinction  between  the  areas  and  has 
instituted  additional  requirements  for 
leases  in  the  Eastern  Planning  Area  for 
the  purpose  of  environmental 
protection,  using  the  same  border  for 
demarcation.  Because  MMS  uses  this 
border  for  lease  sales,  resulting  in  the 
historical  and  projected  level  of  activity 
between  these  two  areas  differing 
substantially,  and  scientific  information 
available  between  the  two  areas 
differing  substantially,  the  border  is  also 
an  appropriate  border  for  general  permit 
coverage. 

Comment  72:  OOC  stated  that 

Ehotodocumentation  surveys  should  not 
B  required  prior  to,  but  only  after  that 
data  from  the  geohazards  survey  has 
been  interpreted,  and  that  for  one  of  the 
areas  designated  as  areas  of  biological 
concern,  the  Pinnacle  Trend,  this  area  is 
also  recognized  by  the  MMS  as  a  habitat 
that  should  be  protected  by  lease 
stipulation  and  that  Region  4's 
disgnation  of  the  area  as  an  Area  of 
Biological  Concern  conflicts  with 
protective  measures  of  EPA  Region  6 
and  MMS.  Regarding  other  Areas  of 
Biological  Concern,  the  commenter 
stated  that  these  areas  (Southeast  Banks. 
Southwest  Rocks  and  17  Fathom  Hole) 
are  common  on  the  inner  and  middle 


shelf  off  South  Carolina  .  as  well  as 
Central  Western  and  Louisiana, 
suggesting  that  the  invertebrates  seen 
here  have  a  wide  tolerance  of 
fluctuating  environmental  conditions 
such  as  temperature  and  turbidity. 
Further,  the  commenter  claims  these 
assemblages  of  organisms  are  the  same 
as  those  seen  growing  on  petroleum 
platforms  in  similar  water  depths  and 
are  not  sufficiently  unique  or  so 
ecologically  sensitive  tht  they  require 
special  protection  from  oil  and  gas 
operations.  The  commenter  believes  that 
designating  these  areas  as  Areas  of 
Biological  Concern  is  inconsistent  with 
both  the  policies  of  both  MMS  and  EPA 
Region  4.  by  designating  these  areas  as 
areas  of  biological  concern. 

Response:  Ine  Region  notes  that  the 
commentor  is  aware  that  these  unique 
feattires  exist  in  the  Eastern  Gulf  of 
Mexico.  NPDES  General  Permits  for  the 
Eastern  Gulf  of  Mexico  provides 
reasonable  assurances  that  these  unique 
areas  identified  will  be  protected  for  the 
duration  of  the  5-year  permit.  EPA 
l>elieves  it  is  most  expeditious  for  the 
industry  to  provide  □'A  adequate 
survey  information  up  &x>nt  for  before 
granting  coverage  under  the  general 
permit.  The  term  "live  bottom"  is 
confused  with  high  relief  hardbottom 
habitat  EPA  is  concerned  with  the 
protection  of  any  living  marine 
communities  regardless  of  the 
geomorphology  of  the  benthos.  The  data 
provided  by  the  geohazard  survey  may 
detect  high  relief  habitat  if  the  sidescan 
sonar  was  set  to  obtain  the  highest 
possible  resolution,  depending  on  how 
the  survey  was  conducted.  It  cannot 
detect  commimities  not  associated  with 
relatively  high  relief  benthic  structure. 
Sub-bottom  profiling  will  do  neither. 
Regarding  comments  about 
communities  on  the  Southeast  Banks. 
Southwest  Rocks  and  17  Fathom  Hole: 
all  communities  are  variable  over 
different  space  and  time  scales  due  to 
natural  environmental  factors.  These 
facts  do  not  preclude  their  protection 
from  anthropogenic  impacts.  Biological 
productivity  is  only  one  of  many 
community  characteristics  to  be 
considered  when  making  a  judgement 
regarding  its  value  and  the  level  of 
protection  afforded  to  it. 

Comment  73:  Stated  that  General 
Permit  would  prohibit  discharges  of 
drilling  fluids  within  1000-meters  of 
areas  of  biological  concern.  Mentioned 
MMS  lease  stipulations  have  prevented 
drilling  muds  from  reaching  ABC's  .  and 
consequently  there  are  very  few  studies 
that  have  investigated  the  effects  of 
drilling  muds  and  cuttings  discharges 
on  live  bottom  within  1000  meters. 
Stated  in  Destin  Dome  57.  investigators 


found  that  shunted  drilling  discharges 
480  meters  from  a  high  relief  feature, 
did  reach  the  hard  bottom  feature,  but 
that  there  was  no  measurable  effect  of 
the  discharges  on  the  epibiota. 

A  prohibition  of  cuttmgs  and 
produced  water  discharges  within  1000 
meters  is  not  justified. 

Mentioned  studies  and  numerous 
studies  including  produced  water 
bioaccumulation  study. 

Response:  Based  on  the  Region's 
information  concerning  drilling  muds, 
cuttings,  and  produced  water  discharges 
the  no  discharge  of  these  wastestreams 
wathin  1000  meters  of  an  ABC  is 
justified.  As  the  commentor  mentioned, 
shunted  discharges  based  on  data 
reviewed  did  not  reach  certain  ABC's 
that  were  closer  than  1000  meters. 
However,  the  general  permit  must 
provide  adequate  protection  based  on 
current  environmental  data  for  these 
discharges.  Discharges  that  must  be 
shunted  based  on  data  that  reveals 
potential  hard  bottoms  closer  than  1000 
meters,  may  also  require  individual 
permits  and  require  site  specific 
monitoring  programs  designed  to 
address  impacts  related  to  that 
discharge  tmsed  on  communities 
involved,  the  fi«quency  and  volumes  of 
discharges  plus  prevailing 
oceanographic  conditions  at  the  time  of 
discharge,  since  shunting  may  only  be  a 
temporary  mitigative  alternative  and  not 
consider  long  term  impacts.  The 
singular  case  of  the  Destin  Dome  Block 
57  project  cannot  lead  to  the  conclusion 
that  no  impacts  can  occur  as  a  result  of 
drilling  discharges  within  1000  meters. 

Comment  74;  Workover  and 
abandonment  operations  should  be 
added  to  the  listing  of  operations 
covered. 

Response:  The  Region  has  added  this 
category  of  operations,  since  workover 
fluids  are  used  in  this  category  and 
allowed  to  be  dischai^ged  under  the 
general  permit. 

Comment  75:  Stated  that  a  provision 
to  the  permit  should  be  added  requiring 
permittees  to  inform  all  contractors  of 
the  discharge  limitations  of  their  permit. 
Particularly  important  in  the  case  of 
individual  permits  where  discharge 
limitations  may  be  imposed  more 
stringent  than  those  of  the  General 
permit. 

Response:  The  operator  is  liable  and 
responsible  that  the  information  on 
monitoring  requirements,  limitations 
and  conditions  comply  with  the  general 
permit. 

Comment  76:  Stated  that  EPA  should 
change  its  proposed  identification 
system  and  use  API's  and  MMS  coding 
system.  Stated  that  MMS  will  be 
analyzing  DMR's  as  part  of  its  initiatives 
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to  meet  the  requirements  of  Government 
and  Performance  Results  Act  and  to  take 
full  advantage  of  the  DMR  information 
submitted  to  EPA.  we  ask  that  operators 
link  discharge  information  to  discharge 
locations  by  using  API  and  MMS  codes. 

Response:  The  current  structure  of 
EPA  oata  fields  does  not  allow  the 
Region  the  flexibility  to  implement  the 
American  Petroleum  Institute/Minerals 
Management  Service  numbers  and 
currently  are  not  amenable  to  change. 

Comment  77:  Stated  that  they  disagree 
with  the  newly  proposed  site-specific 
photodocumentation  surveys  for  the 
Central  Planning  Area,  since  enough 
information  exists  on  areas  of  biological 
concerning  the  CPA  to  make  a  pre- 
determination of  their  location  without 
requiring  the  applicant  to  conduct  the 
surveys  and  would  lead  to  increased 
operator  costs  without  significant 
benefit.  Clarify  issue  of  synthetic  mud 
use  as  it  applies  to  the  definitions  of 
Drilling  Fluids  and  Drill  Cuttings  and 
address  whether  drilling  muds  and 
drilling  cuttings  discharged  at  the 
seafloor  in  sutetantial  quantities  using 
riserless  drilling  would  be  included  in 
the  definition  of  Muds.  Cuttings  and 
Cement  at  the  seafloor. 

Response:  The  EPA  does  not  agree 
that  adequate  site-specific  information, 
exists  in  the  Central  Planning  Area 
(CPA)  to  assure  that  all  types  of 
potentially  sensitive  habitat  have  been 
identified.  The  EPA  believes  that  the 
proposed  photodocumentation 
requirement  in  the  CPA  will  provide 
that  same  level  of  information  to  the 
agency  made  available  to  it  in  the 
Eastern  Planning  Area  where 
photodocumentation  is  mandated  by  the 
MMS.  The  Region  has  clarified  the 
synthetics  mud  issue  in  response  to 
comments.  While  synthetic  muds  are 
included  under  the  revised  definition  of 
drilling  fluids  and  can  be  used  if  needed 
in  drilling  operations,  these  synthetic 
fluids  cannot  be  discharged.  The  Region 
also  believes  the  current  definition  of 
Muds.  Cuttings  and  Cement  at  the 
seafloor  is  adequate  as  proposed  and 
will  not  be  revised. 

Comment  78:  EPA  should  select 
Alternative  A  (general  permits  for  the 
entire  Eastern  Gulf  DCS)  because:  (1) 
most,  if  not  all,  operations  are  located 
shoreward  of  the  200-meter  isobath  and 
would  thus  be  burdened  with 
individual  permitting  which  is 
cumbersome,  uncertain,  and  causes 
costly  delays;  (2)  the  MMS  program 
already  offers  adequate  protections  to 
Gulf  resources;  (3)  EPA  has  not  proven 
that  general  permits  could  not  be 
adequately  protective  of  Gulf  resources, 
and  in  fact  Uie  ODCE  has  determined 
that  the  discharges  will  not  cause 


unreasonable  degradation  of  the  marine 
environment;  (4)  EPA  could  simply 
design  alternative,  more  restrictive 
general  permit  limits  and  requirements 
for  areas  requiring  special  protection. 

Response:  EPA  nas  carefully 
considered  the  comments  of  MMS  and 
several  industry  commenters  regarding 
applying  (Alternative  A)  general  permit 
coverage  for  the  entire  Ri^on  4 
jurisdiction.  EPA  has  decided  to  extend 
General  Permit  coverage  to  its 
jurisdictional  portion  of  the  MMS 
Central  Planning  Area,  with  the 
exclusion  of  the  11  lease  blocks  subject 
to  the  MMS  Pinnacles  Stipulation  and 
three  other  natural  structural  bottom 
featxues.  Please  refer  to  EIS  Figure  3-2 
for  the  location  of  these  features. 
Section  2.4  of  the  Final  EIS  and  the 
permit  Fact  Sheet  contain  complete 
descriptions  of  the  permitting  strategy. 

EPA  is  comfortable  extending  General 
Permit  coverage  to  the  MMS  Central 
PiBpning  Area  for  several  reasons.  First, 
the  Central  Planning  Area  has  been 
extensively  surveyed  for  the  locations  of 
numerous  (past  and  present)  drilling 
and  production  sites,  and  few  features 
that  EPA  would  define  as  Areas  of 
Biological  Concern  have  been 
documented.  Second,  scientific  survey 
literature  of  the  Mississippi-Alabama 
shelf  notes  the  general  laoi  of  firm 
bottom  substrate  for  attachment  of 
bottom  life,  high  water  column  turbidity 
in  much  of  the  east-central  inner  shelf, 
and  a  trend  of  increased  water  clarity 
and  light  penetration  eastward  (Vittor 
1985).  The  area  is  not  normally  under 
the  influence  of  the  sub-tropical  Loop 
Current  that  elsewhere  stabilizes  water 
temperatures  more  suitable  to  increased 
epifaunal  diversity.  It  has  also  been 
documented  that  the  bottom  area 
offshore  Mississippi-Alabama 
experiences  substantial  deposition  of 
fine  particle  sediments  emanating  from 
coastal  rivers  (Rabalais  and  Boesch 
1987)  that  would  tend  to  cover 
previously  exposed  hard  substrate. 
Third,  those  features  that  the  Region  is 
now  defining  as  Areas  of  Biological 
Concern  are  pronounced  in  terms  of 
topography  and  are  fairly  well 
discemable  by  survey.  Brooks  and 
Giammona  (1991)  found  predominately 
soft  sediments  punctuated  in  some  areas 
with  rock  outcrops  and  topographic  (the 
pinnacle  trend)  high  features.  EPA 
Region  4  believes  that  the  condition 
requiring  applicants  seeking  General 
Permit  coverage  to  provide  photo 
documentation  and  geohazards  surveys 
will  allow  the  agency  to  clear  specific 
project  sites  for  General  Permit  coverage 
fairly  quickly,  because  EPA  will  require 
the  same  survey  procedures  as  sp>ecified 
by  MMS.  The  photo  documentation 


survey  procedures  are  found  in  the 
MMS  "Revised  Guidelines  for  Photo 
documentation  Surveys"  dated  January 
31. 1989;  the  geohazards  survey 
requirement  is  in  the  MMS  Notice  to 
Lessees  88-3  "Outer  Continental  Shelf 
Shallow  Hazards  Requirements  for  the 
Gulf  of  Mexico  OCS  Region"  of 
September  7, 1983.  EPA  concludes  that 
its  decision  for  NPDES  permitting  in  the 
CPA  is  basically  consistent  with  that 
preferred  by  MMS. 

Due  to  the  reasons  and  attached 
permit  conditions  explained  above.  EPA 
Region  4  is  able  to  make  the  "no 
unreasonable  degradation" 
determination  for  OCS  waters  off 
Mississippi  and  Alabama,  and  for 
waters  outside  the  200-meter  depth 
contour  of  the  Eastern  Planning  Area.  In 
contrast.  EPA  is  not  able  to  make  this 
determination  for  the  Eastern  Plaiming 
Area  waters  shoreward  of  the  200-meter 
isobath.  EPA  believes  that  the  exclusion 
of  general  permit  coverage  for  these 
waters  in  the  Eastern  Planning  Area  is 
entirely  suitable  considering  the 
unknowns  about  the  presence  of 
significant  environmental  resources, 
and  the  unknown  sensitivity  of  the  area 
to  oil  and  gas  activities.  This  approach 
is  corroborated  by  the  MMS 
consideration  of  the  Destin  Dome  as  a 
frontier  area,  requiring  production 
projects  to  receive  full  EIS  review. 

Exclusion  of  certain  OCS  areas  from 
General  Permit  coverage  is  not  expected 
to  cause  operator  delays,  lost  jobs,  or 
reduced  royalty  revenues  because  the 
individual  permitting  process  fits  nicely 
with  the  MMS  review  times.  Region  4 
has  recently  issued  several  individual 
permits  for  exploratory  drilling  and  one 
for  production  in  the  Central  Planning 
Area.  In  all  cases,  the  applicants  have 
been  coofwrative.  When  industry  is 
aware  of  the  time  frames  needed  for 
review  and  issuance  of  permits,  the 
experience  has  been  satisfactory  to  both 
the  Agency  and  the  applicant.  One 
commentor  pointed  out  that  drill  rigs 
are  quite  expensive  and  their  use  must 
be  scheduled  well  in  advance.  This  tact 
should  then  allow  the  permit  applicant 
adequate  time  within  which  to 
accommodate  the  permitting  process.  It 
is  important  to  note  that  EPA  would  not 
normally  prepare  an  Environmental 
Assessment  for  an  exploratory  well,  so 
the  individual  permitting  time  would  be 
normally  2-3  months.  EPA  does  not 
believe  that  the  type  of  NPDES  permit 
needed  would  have  any  bearing  on 
industry's  decisions  whether  to  proceed 
with  production. 

Moreover,  because  there  are 
historically  few  lease  applications  for 
the  Eastern  Planning  Area,  the  delay,  if 
any,  of  individual  permitting  will  fa« 
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minimal.  Regardless  of  the  permitting 
mechanism,  EPA  is  required  to  make  a 
403(c)  ocean  dischar^  criteria 
determination  regarding  the  discharge. 
Where  information  necessary  for  the 
ocean  discharge  criteria  determination 
is  provided,  there  should  be  no  delay  in 
permit  issuance  where  appropriate. 
With  respect  to  this  general  permit, 
extension  of  the  general  permit  coverage 
area  would  not  expedite  the  permitting 
process,  as  there  is  currently  little 
information  regarding  the  marine 
environment  and  associated  impacts 
from  offshore  oil  and  gas  facilities  in  the 
Eastern  Planning  Area  to  make  area 
wide  determinations  regarding  Ocean 
Discharge  Criteria  at  this  time.  Rather 
than  delay  the  issuance  of  this  general 
permit  until  sufficient  information  is 
available,  EPA  has  determined  that 
general  permit  coverage  as  provided 
herein  is  appropriate.  Any  person 
discharging  from  offshore  oil  and  gas 
facilities  may  apply  for  and  obtain  an 
individual  NPDES  permit.  This 
approach  enables  EPA  to  prescribe 
conditions  to  assure  compliance  with 
Ocean  Discharge  Criteria,  as  required  by 
Sections  402  and  403  of  the  Act.  and 
comports  with  EPA's  general  discretion 
regarding  the  issuance  of  permits. 
Individual  permits  may  contain  the 
same  effluent  limitations  and  conditions 
as  the  general  permit,  or  may  contain 
additional  conditions  based  upon 
speciHc  determinations  regarding  a 
facility  as  necessary  to  comply  with  the 
requirements  of  fiederal  law. 

EPA  is  aware  of  the  type  of 
environmental  documentation  MMS 
requires  in  applicants'  development  and 
exploration  plans.  EPA  expects  to 
utilize  this  same  information  in  most 
cases  for  its  permit  review  needs.  Of  the 
three  NEPA  documentation  levels  used 
by  MMS,  the  categorical  exclusion  has 
minimal  public  review  opportunities 
but  is  used  much  mora  than  either  the 
EA  or  EIS  process.  EPA  believes  that 
increased  public  review  and  a  careful 
review  of  applicants'  survey  information 
by  EPA  could  be  a  good  check  and 
balance  to  ensure  activities  are  not 
damaging  significant  marine  resources. 

The  modined  two-liered  general 
permitting  procedure  suggested  by  two 
commenters  is  in  EPA's  opinion 
inconsistent  with  its  guidelines  for 
instituting  a  general  permit.  In  places 
where  site  conditions  are  uncertain, 
greater  scrutiny  is  needed  to  consider 
site-specific  permit  conditions. 
Regulations  call  for  an  individual 
permit  review  for  such  situations.  EPA 
is  striving  for  a  maximum  level  of 
certainty  on  the  part  of  industry.  EPA 
Region  4  is  researching  literature  and 
other  information  sources  about  live 


bottom  and  other  significant  fish  habitat 
and  designating  them  areas  of  biological 
concern,  in  order  to  have  these  features 
identified  prior  to  potential  applicants 
seeking  permits. 

Comment  79:  Several  commenters 
opined  that  general  permit  coverage 
should  be  extended  to  the  entira  OCS  in 
the  Eastern  Gulf,  stating  that  EPA 
regulations  favor  the  issuance  of  general 
permits. 

Response:  Pursuant  to  Section  402  of 
the  Clean  Water  Act,  EPA  retains 
discretionary  authority  to  issue  permits 
for  the  discharge  of  pollutants  (Dedham 
Water  Co.  v.  Cumberland  Farms  Dairy. 
805  F.2d  1074;  1st  Qr.  1986).  As  the 
commentera  pointed  out,  EPA's 
regulation  governing  General  Permits  at 
40  CFR  122.28  provides  that  the 
Administrator  shall,  except  as  provided 
below,  issue  general  permits  covering 
discharges  from  offshore  oil  and  gas 
exploration  and  production  facilities 
"within  the  Region's  jurisdiction." 
However,  the  conunenters  are  incorrect 
that  EPA  must  extend  coverage  of  the 
general  permit  for  ofiishore  oil  and  gas 
exploration  and  production  facilities  to 
the  entire  Eastern  Gulf.  The  regulations 
do  not  support  such  an  interpretation, 
but  rather  state  that  for  federally  leased 
lands,  the  general  permit  area  should 
"generally  be  no  less  extensive  than  the 
lease  sale  area  defined  by  the 
Department  of  Interior."  Consistent  with 
the  provisions  of  the  Clean  Water  Act 
and  decisions  by  the  federal  courts,  EPA 
interprets  this  language  as  providing  the 
Agency  with  discretion  in  the 
establishment  of  the  appropriate 
geographical  limitations  for  the  general 
permit.  In  the  preamble  to  the  final 
regulation,  EPA  states,  "EPA  is 
committed  to  the  issuance  of  all  permits 
when,  and  only  when,  an  adequate 
amount  of  information  has  been 
gathered  with  which  to  determine 
permit  conditions."  Final  Rulemaking, 
48  FR.  At  39,617  (Sept.  1. 1983). 
Additionally,  the  commenters  have 
failed  to  note  that  the  Department  of 
Interior  has  not  offered  in  many  yean  (if 
at  all)  the  entire  Eastern  Gulf  OCS  area 
for  lease  sale.  EKDI  has  previously 
offered  only  limited  areas  in  the  Eastern 
Gulf  OCS  for  lease  sale,  and  many 
potential  lease  blocks  offered  for  sale 
were  not  actually  leased.  DOI  has 
identified  only  limited  areas  which  will 
be  offered  for  lease  sale  in  the  Eastern 
Planning  Area  during  the  pendency  of 
this  General  Permit.  There  is  therefore 
no  rationale  supported  by  40  CFR 
122.28  under  which  general  {>ermit 
coverage  would  be  extended  to  the 
entire  Eastern  Gulf.  As  the  commenters 
themselves  point  out,  EPA's  regulations 
authorize  the  issuance  of  individual 


permits  for  offshore  oil  and  gas 
facilities,  which  is  the  approach  EPA 
has  selected  as  most  appropriate  for  the 
area  shoreward  of  the  200-meter  isobath 
in  the  Eastern  Planning  Area. 

EPA's  decision  regarding  general 
permit  coverage  area  is  based  upon  the 
analysis  set  forth  in  NEPA 
documentation  and  requirements  set 
forth  in  the  CWA.  In  issuing  NDPES 
permits  for  offshore  discharges,  EPA  has 
an  obligation  under  section  403(c)  of  the 
CWA  to  determine  whether  or  not 
unreasonable  degradation  of  the  marine 
environment  will  occur  as  a  result  of  the 
discharge.  In  accordance  with 
guidelines  published  pursuant  to 
Section  403(c),  the  Agency  must  make 
this  determination  prior  to  permit 
issuance,  which  often  includes  a 
complex  analysis  to  develop  adequate 
permit  limitations.  No  permit  can  be 
issued  if  unreasonable  degradation  will 
occur.  If  there  is  insufficient 
information  to  make  a  determination  as 
to  unreasonable  degradation,  no  NPDES 
permit  can  be  issued  unless  the  Agency 
determines  such  discharge  will  not 
cause  irreparable  harm  to  the  mcuine 
environment.  CWA  §  403;  40  CFR 
§  122.124;  See  Natural  Resources 
Defense  Council.  Inc.  v.  EPA.  19  Env.  L 
Rep.  20225  (9th  Cir.  1988);  American 
Petroleum  Institute  v.  EPA,  787  F.2d  956 
(5th  Cir.  1986).  In  developing  the 
Environmental  Impact  Statement  (EIS) 
and  other  documentation  required 
pursuant  to  the  National  Environmental 
Policy  Act,  EPA  analyzed  the  alternative 
of  extending  general  permit  coverage  to 
the  entire  Eastern  Gulf.  In  the  draft  EIS. 
EPA  determined  that  issuance  of  general 
permits  seaward  of  the  200  meter 
isobath  (alternative  B)  will  not  cause 
uiueasonable  degradation  of  the  marine 
environment.  As  stated  in  the  draft  EIS, 
EPA  is  not  able  to  make  such  a 
determination  regarding  discharges  to 
any  and  all  areas  shoreward  of  the  200 
meter  isobath  due  to  uncertainties  about 
the  presence  of  and  impacts  to  sensitive 
and  valuable  marine  resources.  Draft  EIS 
at  ES-13  (Dec.  1996).  With  respect  to 
the  Eastern  Planning  Area,  as  the 
commenters  point  out,  there  are 
relatively  few  leases  on  which 
exploratory  activities  have  taken  place. 
Accordingly,  there  is  little  information 
regarding  the  marine  environment  and 
associated  impacts  from  offshore  oil  and 
gas  facilities  in  the  Eastern  Planning 
Area,  as  EPA  stated  in  the  EIS  and  fact 
sheets  for  the  general  permit.  In  support 
of  their  comment  that  general  permit 
coverage  should  be  extended  to  the 
entire  Eastern  Gulf,  the  commenters  cite 
the  variability  of  conditions 
encountered  in  oil  and  gas  exploration. 
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This  same  variability  and  uncertainty, 
due  to  a  lack  of  available  information, 
makes  a  general  permit  for  the  entire 
Eastern  Gulf  inadvisable. 

Comment  80:  Regarding  the  Central 
Planning  Area,  several  commenters 
pointed  out  that  previous  lease  sales 
and  ongoing  activities  have  resulted  in 
additional  information  regarding 
discharges  bom  ofEshore  oil  and  gas 
facilities  for  this  region. 

Response:  EPA  has  confirmed,  in 
consiiltation  with  the  MMS,  that  EIS's 
prepared  pursuant  to  these  activities  in 
the  Central  Planning  Area  have  resulted 
in  analysis  of  degradation  to  the  marine 
environment  from  ofbhore  oil  and  gas 
activities  in  this  region,  and  inclusion  of 
appropriate  conditions  and  limitations 
in  permits  issued  for  offshore  oil  and 
gas  discharges  in  the  Central  Planning 
Area.  With  respect  to  the  Central 
Planning  Area  writhin  Region  4's 
jurisdiction,  EPA  agrees  that  general 
permit  coverage  should  be  extended  to 
the  Central  Planning  Area  with  the 
exception  of  areas  of  biological  concern 
(ABC's).  EPA  has  identified  in  the 
general  permit  four  ABCs  for  which 
general  permit  coverage  is  not  provided, 
and  reserves  the  right  to  identify 
additional  ABCs  in  the  fiitiue.  As  set 
forth  in  the  general  permit,  ABCs  are 
excluded  &t>m  general  permit  coverage 
and  therefore  no  discharges  &t>m 
offshore  oil  and  gas  facilities  may 
commence  without  an  individual 
permit. 

Comment  81:  Two  commenters 
contended  that  this  general  permit 
violates  interagency  agreements 
between  EPA  and  the  Department  of  the 
Interior. 

Response:  The  provisions  of  the 
interagency  agreements  cited  by  the 
commenters  clearly  establish,  however, 
that  EPA  will  issue  permits  "whenever 
possible."  and  the  agreements 
themselves  do  not  abrogate  EPA's 
discretion  in  issuing  NPDES  permits 
and  do  not  confer  rights  upon  third 
parties.  Fiuthermore,  the  interagency 
agreements  specifically  state  that  the 
types  and  timing  of  NPDES  permits  are 
dependent  upon  the  development  and 
exchange  of  information  sufficient  to 
address  CWA  section  403(c)  Ocean 
Discharge  Criteria.  EPA  is  required  by 
the  CWA  and  its  regulations  to  certify 
that  any  ocean  discharge  allowed  by  its 
permit  will  not  cause  an  imreasonable 
degradation  of  the  marine  environment. 
In  this  situation,  the  issuance  of  general 
permits  for  the  entire  Eastern  Gulf  is 
clearly  inappropriate.  EPA's  fact  sheet 
for  this  general  permit  sets  forth  the 
basis  and  rationale  for  the  geographic 
delineation  of  general  permit  coverage. 


Comment  82:  EPA  does  not 
sufficiently  justify  its  selection  of  the 
200  meter  isobath  as  a  general  permit 
cutoff  line.  Studies  conducted  on 
facilities  located  in  depths  less  than  200 
meters,  which  are  dted  in  both  the  EIS 
and  ocean  discharge  evaluation  report, 
indicated  no  widespread  or  long-term 
denadation  to  marine  resources. 

Response:  EPA  has  extensively 
examined  the  available  literature  on  the 
distribution  of  important  benthic 
communities,  fisheries  habitats,  and 
marine  mammal  habitats  and  has  found 
that  the  areas  over  the  continental  shelf 
and  shelf  transition  zone  (approximated 
by  the  area  out  to  the  200  meter  isobath) 
contain  an  abimdance  of  sensitive 
biological  resources,  particularly 
offshore  Florida  and  Alabama  in  the 
Eastern  Planning  Area  and  in  the 
excluded  features  ofbhore  Mississippi. 
Consistent  with  its  authcnities  noted 
above,  EPA  concludes  that  the 
abundance  and  sensitivity  of  the 
biological  resources  in  the  area  offshore 
Florida  and  Alabama  in  the  Eastern 
Planning  Area  %varrant  the  extra 
protection  afforded  by  the  thorough, 
case-by-case  review  possible  with 
individual  permitting. 

Hie  absence  of  study  results  is  not 
sufficient  grounds  for  ccmcluding  that 
facilities  in  water  depths  less  than  200 
metera  would  cause  no  widespread  or 
long-term  degradation  to  marine 
resoiuoes  in  Uie  eastern  Gidf.  Few.  if 
any.  studies  have  been  conducted  in  the 
watera  of  the  Florida  Shelf.  Moreover, 
the  effiects  of  produced  water 
discharges,  particularly  the  potential  for 
bioaccumulation.  are  neither  well 
studied  nor  well  understood. 

While  the  100  meter  isobath  may 
account  for  most  or  all  live  Ixittom 
communities,  waters  up  to  200  metera 
appear  important  for  some  fish  species. 
Moreover.  MMS'  live  bottom  protections 
cannot  be  solely  relied  upon  because 
they  are  not  attached  to  all  lease  sales 
and  because  the  determination  of  what 
protective  measures  to  require  is  at  the 
discretion  of  the  MMS  Director,  in 
consideration  of  what  would  be 
"environmentally,  economically,  and 
technically  appropriate".  Therefore, 
EPA's  selected  alternative  allows  no 
activities  in  the  Mobile  or  Viosca  Knoll 
lease  areas  before  the  operator 
docimients  the  absence  of  a  live  bottom 
through  a  bottom  survey. 

Comment  83:  Many  conunentere 
expressed  a  preference  for  Alternative 
C— No  issuance  of  general  permits.  A 
few  of  these  commenters  explained  that 
individual  permitting  is  preferred 
because  it  allows  for  a  more  thorough 
review  of  impacts.  Other  comments 
noted  uncertainties  about  impacts.  One 


oommenter  expressed  a  desire  for  public 
input  into  thepennitting  of  each  well. 

Response:  Tne  currmt  Naticmal 
PoUutant  Discharge  Elimination  System 
(NPDES)  permitting  process  was 
determined  by  the  U.S.  Congress  and  is 
outlined  in  the  Clean  Water  Act. 
According  to  the  NPC£S  regulaticms, 
EPA  is  allowed  to  promulgate  gmieral 
permits  for  discharges  into  federal 
watere.  The  Minerals  Management 
Sovioe  of  the  Department  of  the  Interior 
issues  permits  for  oil  and  gas  drilling 
operations.  EPA  is  authorized  to 
consider  whether  permits  for  the 
discharges  generated  from  these  drilling 
and  production  operations  should  be 
issued. 

EPA  however,  has  identified  r^ons 
%vithin  the  Gulf  of  Mexico  that  are  more 
sensitive  and  require  discharges  to  be 
reviewed  on  a  case  by  case  basis.  These 
areas  are  within  the  200  meter  isobath 
in  the  MMS  Eastern  Planning  Area  and 
within  1.000  meten  of  areas  of 
biological  concern.  The  general  permit 
does  not  cover  these  areas  and  instead 
EPA  is  requiring  operaton  to  submit  an 
application  for  an  individual  permit. 
Aaditi(uully.  there  an  4  fiaatures  that 
are  described  in  the  Revised  permit  and 
Fact  Sheet  that  may  warrant  case-by- 
caae  review  and  will  be  siibject  to  a 
public  notice  comment  period. 
Therefore,  the  Regional  Administrator 
has  the  authority  to  issue  individual 
permits  after  proper  notice  has  been 
provided  to  the  permittee  and  solicit 
public  input  on  these  individual 
permits  during  the  public  notice 
comment  period. 

While  u*A  has  concerns  about 
activities  near  areas  of  biological 
concern,  we  believe  that  the  standards 
that  would  be  imposed  on  operators  are 
adequate  to  protect  most  marine 
environments.  Based  on  the  factors  and 
considerations  required  under  the 
Ocean  Discharge  Criteria  regulations  (40 
CFR  125)  the  ODCE  evaluated  available 
information  and,  under  these 
regulations,  has  concluded  there  is 
sufficient  information  to  determine 
there  will  be  no  unreasonable 
degradation  of  the  marine  environment 
from  permitted  discharges  with  all 
permit  conditions,  limitations,  and 
monitoring  in  place.  While  there  are 
areas  of  outstanding  data  needs,  these 
needs  are  not  considered  sufficient  to 
materially  affect  this  determination.  For 
example,  although  data  are  insufficient 
to  "conclude  that  regional-scale  impacts 
are  not  occurring,"  the  impacts  referred 
to  are  low  magnitude,  chemical 
alterations  in  sediments  that  are  not 
expected  to  resuh  in  any  appreciable 
ecological  or  human  health  impacts. 
Although  impacts  on  deep  water 
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communities  are  not  known  with  a  high 
degree  of  certainty,  no  appreciable 
impacts  are  foreseeable  based  on 
knowledge  of  impacts  in  shallow 
environments. 

Information  gathered  from  the 
required  monitoring  will  be  used,  along 
with  other  new  information  that 
becomes  available,  to  determine 
whether  and  how  to  modify  permit 
conditions  in  the  future  permit 
reissuances  that  occur  every  Hve  years. 
Most  hydrocarbon  resources  are 
anticipated  to  be  in  the  form  of  natural 
gas.  EPA  would  consider  additional 
conditions  specific  to  an  oil  discovery. 
In  addition,  MMS  stipulations  and 
regulations,  and  the  EPA  option  to 
exercise  its  own  live  bottom  stipulation, 
are  in  place  to  protect  sensitive  benthic 
resources.  EPA  does  not  have  the 
authority  to  not  issue  permits  without  a 
reasonable  certainty  that  proposed 
actions  would  violate  environmental 
quality  standards. 

EPA  agrees  that  the  individual 
permitting  strategy  for  the  MMS  Eastern 
Planning  Area  provides  for  much  greater 
public  awareness  and  involvement. 
However,  the  Agency  regulations 
encourage  the  implementation  of 
general  permitting  where  suitable. 
Environmental  safeguards  are  being  put 
in  place  with  the  proposed  General 
Permit. 

Comment  84:  Alternative  B  provides 
special  protection  for  shallow  water 
through  Individual  Permits  at  the 
expense  of  deep  water  protection  that 
only  require  General  Permits.  This  is  a 
double  standard. 

Response:  Regulations  promulgated 
under  the  Clean  Water  Act  (40  CFR 
122.28(C)(1))  require  EPA  to  issue 
general  permits  unless  the  area  includes 
areas,  "such  as  areas  of  biological 
concern,  for  which  separate  fwrmit 
conditions  are  required."  EPA  has 
determined  that  the  Gulf  OCS  offshore 
Florida  and  Alabama  in  the  Eastern 
Planning  Area  within  water  depths 
shallower  than  200  meters  includes 
extensive  live  bottom  and  other 
particularly  valuable  marine  habitats 
that  have  not  been  adequately  located 
nor  fully  characterized.  In  addition, 
greater  dilutions  are  generally  achieved 
in  deeper  waters  and  discharges  must 
cover  greater  distances  to  reach 
sensitive  resources.  For  these  reasons, 
EPA  has  decided  to  require  individual 
permits  inside  the  200-meter  isobath 
within  the  MMS  Eastern  Planning  Area. 
In  contrast  to  the  areas  shoreward  of  the 
200  meter  isobath,  the  biological 
communities  at  greater  depths  are 
widely  scattered,  protected  by  an  MMS 
notice-to  lessees  (NTL  88-11)  that 
applies  to  all  leases,  and  is  of  localized 


significance  only.  The  Gulf  OCS 
offshore  Mississippi  (with  the  exception 
of  the  excluded  areas),  does  not  have  the 

fihysiographic  characteristics  making  it 
ikely  to  have  an  abundance  of  live 
bottoms.  Nevertheless,  EPA  is  requiring 
operators  in  this  area  to  undertake  a  live 
bottom  survey  as  a  condition  of  EPA 
approval  before  conducting  activities  in 
the  Mobile  and  northeast  Viosca  Knoll 
lease  areas. 

For  these  various  reasons  stated 
above,  EPA  considers  that  the 
conditions  in  the  general  permit,  along 
with  existing  measures,  are  adequately 
protective  of  these  resources. 

Comment  85:  There  is  an  absence  of 
evidence  showing  that  there  is  no 
irreplaceable  or  irrevocable  harm  to  the 
environment.  Alternative  C  is  the  only 
acceptable  option. 

Response:  The  effluent  discharge 
criteria  allow  a  certain  degree  of  adverse 
impact  to  sensitive  life  stages  of 
organisms  within  the  zone  of  mixing,  so 
virtually  every  wastewater  discharge 
will  have  some  limited  impact  to  the 
marine  environment.  Regarding  the 
sufficiency  of  environmental  impact 
data,  EPA  is'stating  that  it  is  able  to 
make  a  finding  of  "no  imreasonable 
degradation"  in  accordance  with  Clean 
Water  Act  Section  403(c),  the  Ocean 
Discharge  Criteria  Evaluation,  for  its 
portion  of  the  MMS  Central  Planning 
Area,  and  seaward  of  the  200-meter 
isobath  of  the  MMS  Eastern  Plaiming 
Area.  The  agency  is  not  comfortable 
with  such  a  blanket  determination  in 
shallower  waters. 

Comment  86:  Persons  commented  that 
EPA  should  require  zero  discharge  of 
effluent  for  some  or  all  facilities.  Some 
persons  commented  that  EPA  should 
not  issue  any  permits. 

Response:  Eased  on  its  reviews  and 
impact  evaluations  conducted  in 
support  of  the  Ocean  Discharge  Criteria 
Evaluation  and  the  draft  EIS,  EPA 
concludes  that  the  proposed  permits 
offer  the  fullest  protection  allowed  by 
law.  Allowing  no  dischat^ges  would 
place  an  unreasonable  burden  on 
operators,  one  that  is  not  justified  by  the 
incremental  environmental  protection. 
EPA  understands  the  public  concern 
about  drilling  and  the  recommendation 
for  no  discharges  within  100  miles  of 
shore.  EPA  cannot  support  that  broad  of 
a  constraint  but  does  preclude  general 
permit  coverage  of  discharges  within 
1000  meters  of  areas  of  biological 
concern.  EPA  evaluates  during  permit 
reviews  whether  discharges  are 
acceptable  in  a  given  location.  Unless 
areas  of  biological  concern  are  present, 
or  the  proposed  discharge  would  violate 
water  quality  standards,  discharges  are 
usually  approved  since  the  effluent 


limitations  are  set  to  minimize  adverse 
impacts.  At  any  time,  an  applicant 
could  elect  to  undertake  a  no-discharge 
project;  "no  discharge"  is  therefore  not 
equivalent  to  "no  drilling".  There  is 
thus  no  difference  in  the  risk  of  an  oil 
spill  between  a  facility  having  a  no- 
discharge  limitation  for  wastewater  and 
facilities  with  permitted  discharges. 

Comment  87:  Many  persons 
commented  variously  that  there  should 
be  no  drilling  in  the  Eastern  Gulf,  no 
drilling  off  of  Florida,  or  no  drilling 
within  a  certain  distance  of  the  coast. 
Some  commenters  noted  that  Congress 
and/or  the  President  should  place  a 
moratorium  on  offshore  drilling.  One 
commentor  suggested  collection  of  tax 
money  on  various  energy  uses  and  use 
of  the  revenues  to  buy  back  the  leases. 

Response:  EPA  has  no  authority  to 
prohibit  offshore  hydrocarbon 
exploration  or  production.  Such 
authority  lies  to  a  limited  extent  with 
U.S.  DOI's  MMS,  which  manages  the 
Outer  Continental  Shelf  leasing 
program,  and  ultimately  with  the  U.S. 
Congress  and  the  President,  which  can 
enact  and  declare  leasing  and  drilling 
moratoria  and  can  authorize  the  buying 
back  of  outstanding  leases.  The  only 
alternatives  available  to  EPA  to  consider 
are  issuance  of  general  permits  (various 
versions  of  such  {>ermits  are  possible) 
and  No  Action,  which  is  non-issuance 
of  general  permits.  EPA  must  accept  and 
act  upon  applications  for  NPDES  and  air 
permits.  Further,  even  if  EPA  would 
deny  an  NPDES  permit  to  an  applicant, 
that  entity  could  possibly  elect  to 
operate  without  discharging  any 
emuent,  and  therefore  not  require  an 
NPDES  permit. 

Persons  who  own  or  wish  to  operate 
facilities  which  may  discharge  any 
pollutant  must  submit  a  complete 
application  for  such  permit  as  provided 
in  40  CFR  Part  122,  or  comply  with  the 
requirements  for  application  for 
coverage  by  a  general  permit.  EPA's 
decision  regarding  permit  issuance  and/ 
or  conditions  of  permits  would  be 
subject  to  the  requirements  of  the  Clean 
Water  Act  and  r^ulations.  EPA  does 
not  expect  applications  for  individual 
permits  (or  general  permit  coverage)  to 
be  made  where  the  activity  is  prohibited 
by  federal  law  or  the  laws  of  other 
sovereign  entities.  However.  CWA 
regulations  do  not  preclude  a  person 
from  making  application  for  an  NPDES 
or  air  permit  for  discharge  for  an  activity 
which  is  prohibited  by  federal  law  or 
other  sovereign  entities.  Piirsuant  to 
Section  511  of  the  Clean  water  Act,  33 
U.S.C.  §  1371,  nothing  in  the  Clean 
Water  Act  may  be  construed  as  limiting 
the  authority  or  functions  of  any  offlcer 
or  agency  of  the  United  States  under  any 
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other  law  or  regulation.  Accordingly, 
should  such  federal  moratoria  or  lease- 
buy  back  be  enacted,  EPA  actions  with 
respect  to  any  permit  application  would 
not  supersede  or  override  such 
moratoria  or  lease  buy  back. 

EPA  evaluates  during  permit  reviews 
whether  discharges  are  acceptable  in  a 
given  location.  Such  review  includes 
the  assessment  of  environmental 
impacts  as  set  forth  in  the  Clean  Water 
Act  and  regulations,  including  40  CFR 
Part  122. 124, 125, 129, 130. 131, 132, 
and  133.  EPA  may  impose  conditions 
for  permits  on  a  general  or  case-by-case 
basis,  to  provide  for  and  assure 
compliance  with  all  applicable 
requirements  of  the  Clean  Water  Act 
and  regulations  or  as  the  Administrator 
determines  are  necesisary  to  carry  out 
the  provisions  of  the  Clean  Water  Act. 
CWA  §  402,  33  U.S.C.  §  1342. 
Conditions  applicable  to  all  NPDES 
permits  are  set  forth  in,  inter  alia,  40 
CFR  Part  122-133.  When  applicable, 
EPA  includes  effluent  limitations  and 
staiidards  as  provided  in  the  Clean 
Water  Act  and  regulations.  Such 
conditions,  effluent  limitations,  and 
standards  would  be  established  to 
minimize  any  adverse  impacts  which 
may  result  from  the  proposed  discharge 
of  pollutants,  including  conditions 
necessary  due  to  the  presence  of  areas 
of  biological  concern,  or  necessary  to 
protect  or  achieve  water  quality 
standards.  At  any  time,  an  applicant 
could  elect  to  undertake  a  no-discharge 
project.  EPA  may  also  deny  issuance  of 
a  permit  where  the  discharge  fails  to 
comply  with  the  Clean  Water  Act  and 
regulations. 

The  EIS  identifles  one  moratorium 
area  (Eastern  Planning  Area,  south  of  26 
N  latitude)  as  being  excluded  from 
proposed  General  Permit  coverage. 
According  to  the  MMS,  that  area  has 
been  under  a  moratorium  for  oil  and  gas 
activity  and  leasing  imposed  by 
President  Bush  in  1990.  The  MMS  has 
since  then  bought  back  the  leases  in  that 
moratorium  area.  While  there  have  been 
annual  leasing  moratoria  imposed  by 
the  President  and/ or  Congress 
pertaining  to  MMS  new  lease  sales  in 
the  entire  Eastern  Planning  Area  since 
1992,  the  only  moratorium  relevant  to 
the  EPA  and  therefore  excluded  from 
any  NPDES  permitting  is  that  area  south 
of  26  N  latitude.  Leasing  moratoria  are 
prohibitions  against  offering  the  covered 
area  in  a  lease  sale:  they  do  not  affect 
those  lessees  holding  valid  leases  and 
seeking  permits.  EPA  believes  there  are 
no  leases  held  in  OCS  areas  within  EPA 
Region  4  jurisdiction  presently  under 
any  exploration  or  production  activity 
moratoria. 


Comment  88:  By  allowing  industry  to 
drill  for  oil  and  gas  in  the  Eastern  Gulf 
of  Mexico,  the  government  ignores  huge 
gaps  in  information  on  the  effiacts  of 
drilling. 

Response:  EPA  has  noted  the 
commenters  statements  regarding 
impacts  of  discharges  into  the  Gulf  of 
Mexico  and  agrees  that  in  some 
instances  information  may  not  be 
available  regarding  the  environmental 
effects  of  drilling  for  portions  of  the 
Gulf.  For  this  reason.  EPA  chose  the 
alternative  set  forth  in  the  draft  EIS 
consistent  with  available  information.  In 
addition,  EPA  acknowledges  that  all 
environmental  effects  of  discharges  into 
marine  waters  caimot  be  measured  and 
known  with  certainty.  However,  Section 
403(c)of  the  Clean  Water  Act  provides 
EPA  with  the  authority  to  make  the 
determination  based  on  existing 
information  if  EPA  determines  that  the 
discharge  will  cause  no  unreasonable 
degradation  of  the  marine  environment 
imder  the  NPDES  permit 

EPA  has  evaluated  available  data, 
including  information  submitted 
pursuant  to  public  comment  on  the  draft 
EIS  and  permit,  and  has  found  it  to  be 
adequate  to  assess  the  potential  impacts 
to  marine  waters,  endangered  species, 
marine  life  including  the  benthos  for 
those  areas  of  the  Gulf  of  Mexico 
covered  by  this  general  permit.  EPA  has 
determined  that,  though  some  impact 
may  occur,  "unreasonable  degradation" 
will  not  result  due  to  the  permit 
issuance,  which  is  the  preliminary 
determination  of  the  Ocean  Discharge 
Criteria  Evaluation. 

Comment  89:  EPA  should  revise 
Alternative  B  to  include  general  permits 
seaward  of  the  200  meter  isobath  line  or 
a  distance  of  100  miles,  whichever  is 
greater.  In  a  similar  vein,  two 
commenters  offered  that  general  permit 
coverage  should  begin  at  some 
(unspecified)  minimum  distance  from 
the  coast. 

Response:  EPA  considered  various 
distances  from  impKirtant  coastal 
resources  for  suitability  of  a  general 
permit,  including  several  distances  from 
coastal  barrier  islands.  EPA  Region  4 
selected  the  200-meter  depth  contour 
because  it  has  scientific  basis. 

Regulations  promulgated  under  the 
Clean  Water  Act  (40  CFR  122.28(C)(1)) 
require  EPA  to  issue  general  permits 
unless  the  area  includes  areas,  "such  as 
areas  of  biological  concern,  for  which 
separate  permit  conditions  are 
required."  EPA  has  extensively 
examined  the  available  literature  on  the 
distribution  of  important  benthic 
communities,  fisheries  habitats,  and 
marine  mammal  habitats  and  has  found 
that,  particularly  offshore  Florida  and 


Alabama  in  the  Eastern  Planning  Area, 
the  areas  over  the  continental  shelf  and 
shelf  transition  zone  (approximated  by 
the  area  out  to  the  200  meter  isobath) 
contains  an  abundance  of  sensitive 
biological  resources.  Consistent  with  its 
authorities  noted  above,  EPA  concludes 
that  the  abundance  and  sensitivity  of 
the  biological  resources  in  this  area 
warrant  the  extra  protection  afforded  by 
individual  permitting  in  waters  offshore 
Florida  and  Alabama  in  the  Eastern 
Plaiming  Area  and  a  Uve  bottom  survey 
requirement  in  the  Mobile  and  Viosca 
Knoll  lease  areas.  In  contrast, 
demarcating  a  100-mile  cutoff  for  a 
permitting  decision  has  no  scientific, 
ecological  basis,  and  as  such  is  not 
suppcHted  by  EPA's  regulatory 
authority. 

Comment  90:  Areas  of  Biological 
Concern  warrant  the  use  of  individual 
permits.  These  conunimities  are 
scattered  throughout  the  eastern  Gulf 
and  their  exact  locations  are  not  knovm. 
The  use  of  individual  permits  will  allow 
the  state  (Florida)  to  work  with  EPA  to 
adequately  define  resource  issues  and 
areas  of  bioloncal  concern. 

Response:  EPA  believes  that  the 
potential  for  areas  of  biological  conoeni 
in  the  Mobile  and  Viosca  ^oll  lease 
areas  warrants  the  requirement  for 
operators  to  conduct  a  Uve  bottom 
survey  before  hydrocarbon  exploration 
and  development  activities  can  take 
place  in  these  areas.  EPA  has  concluded 
that,  because  the  resources  in  the  Gulf 
offshore  Florida  and  Alabama  in  the 
Eastern  Plaiuiing  Area  are  less  well 
known,  and  somewhat  difiierent  than  the 
resources  to  the  west,  individual 
permits  (for  activities  in  waters  less  than 
200  meters  depth)  are  appropriate.  See 
Section  2.4  of  the  Final  EIS. 

Comment  91:  EPA  does  not  have 
enough  information  to  issue  permits  for 
offshore  drilling  near  Florida  shcues. 

Response:  The  Agency  has  reviewed 
available  information  and  has 
determined  that  there  is  sufficient 
information  to  issue  the  general  permit 
for  the  areas  covered.  The  analyses  are 
presented  in  the  CMXIE. 

Comment  92:  There  should  be  a 
process  to  provide  transition  coverage  to 
leases  that  would  lose  general  permit 
coverage  so  that  activities  can  proceed     " 
uninterrupted  while  a  new  permit  is 
being  developed  and  issued.  EPA  could 
grant  non-operational  leases  the  same 
interim  coverage  proposed  for 
operational  leases. 

Response:  EPA  appreciates  lessees' 
concern  about  when  the  old  General 
Permit  coverage  expires  and  the  new 
General  Permit  becomes  effective.  In  the 
proposed  new  General  Permit  area 
(Region  4  Central  Planning  Area 
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fuiisdiction  and  outside  the  200-ineter 
isobath  of  the  Eastern  Planning  Area) 
EPA  would  accept  from  a  lessee  a 
Notice  of  Intent  tor  coverage  under  the 
new  general  permit  within  60  days  of 
the  new  General  Permit  becoming 
effective.  The  lessee's  project  would  be 
considered  operational  if  the  Notice  of 
hitent  received  indicates  a  discharge  has 
occurred  within  2  years  of  the  effective 
date  of  the  new  General  Permit,  and 
may  proceed  with  old  General  Permit 
coverage  if  that  lease  had  old  permit 
coverage.  New  General  Permit  coverage 
commences  when  EPA  notifies  the 
operator  of  such  coverage.  Otherwise, 
non-operational  projects  have  no 
coverage  until  EPA  grants  coverage 
following  filing  of  an  Exploration  Plan 
with  MMS.  Please  also  refer  to  Table  1 
in  the  Supplemental  Information 
Section  IV. 

Continent  93:  The  draft  general 
permits  will  have  a  deleterious  effect  on 
drilling  and  workover  operations  by 
requiring  a  new  permit  for  each  rig 
moved  to  a  new  drilling  location  or  to 
work  over  an  existing  well,  and  the 
permitting  process  would  take  six 
months.  Workover  rigs  may  be  needed 
immediately  to  secure  and  safeguard 
operational  problems. 

Response:  The  NPDES  regulations 
allow  such  activities  to  be  covered  in  a 
single  permit.  Further,  EPA  customarily 
follows  the  MMS  procedure  of 
"unitizing"  a  project  having  multiple 
site  (lease  block)  activities  where  the 
activities  are  part  of  one  development 
and  production  plan  and  thus  subject  to 
a  sii^le  NPDES  permit. 

Comment  94:  The  permit  should 
allow  transfer  for  coverage  from  one 
operator  to  another.  This  provision 
would  be  consistent  with  the  Region  6 
permit. 

Response:  The  previous  current 
existing  general  permit  allowrs  transfer 
of  coverage  upon  proper  notificaticm  to 
EPA  Regirai  4,  but  due  to  the  confusion 
in  agreements  and  leases  sometimes 
changing  hands  a  few  times  every  year. 
Region  4  has  now  placed  the  burden  of 
giving  proper  notification  to  the  agency 
in  the  hands  of  the  operator.  This  will 
allow  general  permit  coverage  to  be 
updatmi  on  all  leases  by  the  agency  as 
they  occur  in  EPA's  permit  compliance 
system.  Additionally,  it  will  give  EPA 
more  information  at  the  time  the  notice 
is  filed  on  drilling  proposals  of 
development  plans  that  are  being 
developed  for  the  proposed  areas  in 
question  and  whetner  the  fecility  is 
eligible  for  coverage  under  either  the 
new  source  or  existing  source  general 
permit.  The  Region  believes  that  filing 
these  notices  for  transfer  of  leases  by  the 
operator  fulfills  the  requirement  under 


minor  modifications  (40  CFR  122.63) 
when  transfera  do  occur  and  allows  the 
Region  to  have  an  accurate  record  of 
transfera  as  they  occur  in  the  Region  4 
jurisdictional  area. 

Comment  95:  The  second  paragraph 
in  Part  I.  A.  2  of  the  permit  should  be 
revised  to  say:  "leases  occurring  below 
the  26  degree  parallel  which  are 
currently  under  moratorium  are 
excluded  from  coverage  under  these 
general  permits."  The  existing  permit 
language  would  deny  an  operator  the 
benefits  of  the  permit^ven  for  leases 
outside  of  the  moratorium  area  if  he 
merely  held  leases  in  the  moratorium 
area.  It  was  EPA's  intent  to  deny 
coverage  to  the  leases  in  the  moratorium 
area,  instead  of  the  operator.  A  similar 
concern  applies  to  ineligibility  for 
coverage  within  1.000  metera  of  an  area 
of  biological  concerfa. 

Response:  The  comment  represents  an 
unreasonable  interpretation  of  the 
general  permit  provisions.  The  general 
permit  language  clearly  prohibits 
discharges  within  1000  meters  of  an 
Area  of  Biological  Concern  and 
operations  below  the  26  parallel,  and 
excludes  fat>m  general  permit  coverage 
operations  of  any  operator  who  seeks  to 
discharge  within  the  1000  meter  buffer 
zone  and  below  the  26  parallel.  The 
language  should  be  read  in  context  of 
the  section  in  which  the  language  is 
placed. 

Comment  96:  EPA  has  the  ability  to 
impose  various  restrictions  on 
discharges  in  specific  areas  that  are 
determhied  to  be  of  high  habitat  or 
resource  value.  By  placing  Areas  of 
Biological  Concern  off  liiidts.  EPA  has 
greatly  reduced  its  uncertainty  about 
causing  unreasonable  degradation. 

Response:  EPA  agrees  with  that  the 
current  permit  contains  discharge 
limitations,  such  as  the  requirement  to 
apply  for  an  individual  permit  for 
facilities  located  within  1.000  m  of  areas 
of  biological  concern,  that  ensure  no 
unreasonable  degradation  of  marine 
watera  will  occur  within  the  permit 
coverage  area.  EPA  has  reached  this 
conclusion  in  the  process  of  conducting 
the  Ocean  Discharge  Criteria  Evaluation 
(CHXX)  for  the  proposed  permit.  The 
ODCE  outlined  potential  environmental 
impacts  resulting  from  the  permit  and 
found  that  the  permit  will  not  cause 
unreasonable  degradation  of  the  marine 
environment. 

Comment  97:  EPA  has  the  ability  to 
impose  various  restrictions  on 
discharges  in  specific  areas  that  are 
determined  to  be  of  high  habitat  or 
resource  value.  By  placing  Areas  of 
Biological  Concern  off  limits,  EPA  has 
greatly  reduced  its  uncertainty  about 
causing  unreasonable  degradation. 


Response:  EPA  agrees  with  that  the 
current  permit  contains  discharge 
limitations,  such  as  the  requirement  to 
apply  for  an  individual  permit  for 
facihties  located  within  1,000  m  of  areas 
of  biological  concern,  that  ensure  no 
unreasonable  degradation  of  marine 
watera  will  occtir  within  the  permit 
coverage  area.  EPA  has  reached  this 
conclusion  in  the  process  of  conducting 
the  Ocean  Discharge  Criteria  Evaluation 
(ODCE)  for  the  proposed  permit.  The 
ODCE  outlined  potential  environmental 
impacts  resultinjg  from  the  permit  and 
found  that  the  permit  will  not  cause 
unreasonable  degradatioa  of  the  marine 
environment. 

Comment  98:  Metals  are  tightly  bound 
to  drilling  fluid  solids  and  do  not 
readily  leach  off  into  the  aqueous  phase 
of  the  mud  following  discharge  to  the 
ocean  (Trefry  et  al.,  1986). 

Response:  Metals  found  in  the  drilling 
fluid  discharges  are  predominantlv 
associated  with  drilling  fluid  solids. 
However,  a  small  fraction  of  the  metals 
bound  to  the  drilling  fluid  solids  is 
known  to  solubilize  into  the  water 
column  and  sediment  pore  water.  This 
fraction  is  expressed  as  the  leach 
percentage,  "nie  ODCE  drilling  mud 
dilution  analysis  has  been  revised  to 
include  the  leach  percentage  factor  of 
the  corresponding  metal  for  two 
scenarios:  mean  seawater  leach  and 

!>H5/7.8  maximum  seawater  leach.  The 
each  percentages  used  in  the  ODCE  are 
derived  from  Liss  et  al.  (1980).  Kramer 
et  al.  (1980).  McCulloch  et  al.  (1980). 
and  Trefry  et  al.  (1986). 

Comment  99:  [ODCE  Comment)  No 
information  is  given  about  whether  the 
concentrations  of  metals  reported  in 
Table  3-2  of  the  ODCE  for  barite  are 
"typical",  mean,  or  upper  limit 
concentrations  for  drilling  mud  grade 
barite.  Some  of  the  concentrations  seem 
high,  particularly  those  for  chromium, 
nickel,  and  tin,  when  compared  to  the 
data  presented  in  EPA  (198Sa),  Table  2- 
3.  However,  the  mercury  and  cadmium 
concentrations  listed  in  Table  3-2  are 
below  permit  limits. 

Response:  Stock  barite  that  meets 
metals  limitations  is  referred  to  by  EPA 
as  "clean"  barite  (EPA.  1993b).  The  data 
presented  in  Table  3-2  of  the  ODCE 
represent  mean  metals  concentrations 
for  "clean"  barite.  These  barite 
characterization  data  are  found  in  the 
Offshore  Oil  and  Gas  Effluent 
Guidelines  Development  public  record 
and  were  provided  by  industry  as  EPA 
Region  10  Discharge  Monitoring  Report 
Data. 

Comment  100:  (ODCE  Comment]  The 
use  of  diesel  fuel  in  drilling  fluid 
destined  for  ocean  disposal  is 
prohibited  and  the  use  has  therefore 


Federal  Register /Vol.  63.  No.  200 /Friday.  October  16.  1998 /Notices 


55741 


decreased.  Thus  the  discussion  in  the 
OIXIE  may  not  be  completely 
representative  of  current  practice  in  the 
U.S.  Gulf  of  Mexico. 

Response:  The  use  of  diesel  fuel  has 
decreased  since  the  early  1980s  and 
alternatives,  such  as  synthetic  based 
muds,  have  increased.  Although  drilling 
fluids  containing  diesel  are  not 
permitted  to  be  discharged,  there  is  no 
prohibition  on  their  use.  The  ODCE  was 
drafted  prior  to  promulgation  of  final 
offshore  effluent  limitations  guidelines 
and  has  been  updated  to  reflect  current 
drilling  fluid  usage  trends. 
•     Comment  101 :  (ODCE  Comment) 
Regarding  the  ODCE,  the  inclusion  of  a 
paragraph  on  oil-based  drilling  muds 
without  any  qualifications  leaves  the 
impression  that  oil-based  drilling  fluids 
and  oily  cuttings  are  discharged  to  U.S. 
waters." 

Response:  EPA  agrees  and  has  noted 
in  the  ODCE  the  discharge  prohibition 
of  oil-based  muds. 

Comment  102:  (ODCE  Comment)  The 
comraenter  requests  clarification  on  the 
characterization  of  pollutant 
concentrations  for  drilling  fluids  as 
presented  in  the  ODCE. 

Response:  The  ODCE  used  pollutant 
concentrations  as  developed  for  the 
final  offshore  effluent  limitations 
guidelines. 

Comment  103:  (ODCE  Comment]  Drill 
cuttings  do  not  contain  up  to  60  percent 
by  volume  adhering  drilling  fluids  as  is 
documented  in  the  draft  ODCE.  The 
amount  of  drilling  fluid  that  remains 
attached  to  cuttings  after  treatment  in 
the  mud  and  cuttings  treatment  system 
on  the  platform  varies.  According  to 
Neff,  et  al.  (1987),  a  typical  cuttings 
discharge  contains  5  to  10  percent 
drilling  fluids  solids.  The  60  percent 
estimate  is  attributable  to  Ayers  et  al. 
(1980a)  by  EPA  (1985a),  but  this 
estimate  could  not  be  found  in  Ayers  et 
al.  Also,  the  concentration  units  in 
Table  3-4  of  the  ODCE  are  not  |ig/l  as 
reported,  but  rather  percent  by  weight. 

Response:  EPA  stands  by  the 
technical  accuracy  of  its  statement  in 
the  ODCE.  The  statement  in  USEPA 
(1985a)  could  have  been  better 
structured  to  more  clearly  reflect  its 
intention  to  state  that  the  "other  data" 
as  presented  in  Ayers  et  al.  (1980a)  is 
the  source  of  the  40%  to  60%  estimate 
of  adherent  fluids,  not  Ayers  et  al. 
themselves.  EPA's  estimate  of  adherent 
fluids  is  based  on  the  data  presented  in 
Table  10  of  Ayers  et  al.  (1980a). 

With  regard  to  Table  3-4  of  the  draft 
ODCE,  the  commenter  is  correct  that  the 
units  of  the  table  should  be  percent  by 
weight.  This  has  been  corrected  in  the 
final  document. 


Comment  104:  (ODCE  Comment]  The 
commenter  questioned  the  source  of  the 
data  presented  in  Table  3-5  of  the  ODCE 
and  whether  the  concentrations  listed 
represent  means,  typical  concentrations, 
or  highest  expected  concentrations. 
Lower  values  are  given  in  Table  3-5  of 
the  EIS  and  are  based  on  BCT/BAT/ 
NSPS- level  treatment  with  improved  gas 
flotation.  In  order  to  meet  the  new 
effluent  standards  for  oil  and  grease  in 
produced  water  (42/29  mg/L),  operators 
will  have  to  adopt  the  advanced 
produced  water  treatment  technology 
(Otto  and  Arnold,  1996).  Therefore,  the 
concentrations  in  Table  3-5  of  the  EIS 
(EPA.  1996)  are  more  appropriate  to 
represent  likely  chemical  concentrations 
in  "typical"  produced  water,  rather  than 
the  overall  "average"  values  listed  in 
Table  3-5  of  the  ODCE  docimient.  The 
commenter  also  questioned  the 
concentrations  of  several  pollutants  in 
Table  3-5  namely.  benzo(a)pyrene, 
chlorobenzene,  di-n-butylphUialate.  and 
p-chloro-m-cresol . 

Response:  The  commenter  is  correct 
that  cturent  offshore  produced  water 
discharges  must  meet  oil  and  grease 
limitations  of  42  mg/1  daily  maximum 
and  29  mg/1  monthly  average  based  on 
improved  performance  gas  flotation. 
The  ODCE  was  drafted  prior  to 
promulgation  of  final  offshore  effluent 
limitation  gwdelines  (ELG).  EPA  revised 
Table  3-5  of  the  final  ODCE  to  reflect 
the  current  characteristics  of  offshore 
produced  water  effluent.  Data  presented 
in  Table  3-5  are  consistent  with  those 
provided  in  the  Environmental  Imp>act 
Statement  (EIS).  The  characterizations 
of  produced  water  effluent  from 
improved  gas  flotation  were  obtained 
through  "a  statistical  analysis  of  data 
collected  by  EPA  and  submitted  by 
industry"  and  was  used  in  the  offshore 
ELG  development  (EPA,  1993). 
Pollutant  concentrations,  including 
benzo(a)pyrene,  chlorobenzene,  di-n- 
butylphthalate,  and  p-chloro-m-cresol 
are  significantly  lower  in  produced 
water  discharged  after  treatment  using 
improved  gas  flotation. 

Comment  105:  (ODCE  Comment]  The 
high  concentration  of  organic  carbon  in 
produced  water  is  not  attributable 
primarily  to  volatile  aromatic 
hydrocarbons  and  aliphatic 
hydrocarbons  as  stated  in  the  ODCE. 
Most  of  the  organic  matter  in  produced 
water  is  in  solution  and  consists  of  a 
mixture  of  low  molecular  weight 
carboxylic  acids  which  are  common  in 
marine  sediments  and  are  not  toxic  to 
marine  organisms.  Also  Gulf  produced 
waters  also  contain  phenols  which, 
although  toxic  to  marine  organisms, 
biodegrade  rapidly  in  the  marine 
environment. 


Response:  The  information  submitted 
by  the  commenter  is  noted  and  the 
ODCE  has  been  updated  to  reflect  the 
additional  information.  Although  it  is 
true  that  many  of  the  constituents 
present  in  effluent  discharges  are  also 
common  in  marine  sediments,  some  are 
not.  While  it  is  true  that  phenol 
biodegrades  rapidly,  it  is  phenol  (not 
any  metabolic  product)  that  is 
discharged  in  the  permitted  effluent  and 
which  must  be  evaluated  against  water 
quality  criteria. 

Comment  106:  (ODCE  Comment]  Two 
comment  letters  expressed  the  opinion 
that  the  text  of  the  ODCE  misrepresents 
the  volumes  of  produced  water 
discharged  byindividual  platforms. 

Response:  The  ODCE  presents  the 
range  of  produced  water  volume 
discharged  from  offshore  facilities  in  the 
central  and  western  Gulf  of  Mexico  as 
rates  between  134  bbl/day  to  150.000 
bbl/day.  The  distribution  of  produced 
water  discharges  for  offshore  platforms 
has  been  studied  and  published  by  EPA 
in  the  Offshore  ELG  Envelopment 
Document  (EPA.  1993b).  Information 
presented  in  the  ODCE  regarding 
produced  water  volumes  discharged  in 
the  Eastern  Gulf  of  Mexico  has  been 
updated. 

Comment  107:  The  modeUng  of 
drilling  fluid  dispersion  as  presented  in 
the  ODCE  is  not  representative  of 
drilUng  fluid  discharge  conditions  that 
might  occur  in  the  eastern  Gulf  of 
Mexico. 

Response:  EPA  agrees  that  a  5-meter 
depth  scenario  is  not  realistic  for 
conditions  in  the  Eastern  Gulf  of 
Mexico.  However,  the  general  permit 
must  be  adequately  protective  in  all 
areas  of  its  coverage.  Therefore,  drilling 
fluid  dilution  modeling  must  assess  the 
shallowest  area  under  the  maximum 
permit  allowable  discharge  rate,  high 
mud  weight,  (ie..  worst-case)  scenario. 

EPA  has  revised  the  presentation  of 
the  drilling  fluid  dilution  model  data  in 
the  ODCE  and  EIS.  Several  diffiarent 
water  depths  are  used  to  represent 
different  depth  ranges  of  the  permit 
coverage  area.  In  addition,  dilution  at 
the  edge  of  the  100m  mixing  zone  is 
used  for  water  quality  analyses  as 
opposed  to  dispersions  as  presented  in 
theprevious  version  of  the  ODCE. 

The  water  depths  and  corresponding 
mean  dilutions  selected  from  the  OOC 
Model  results  are:  15m  (mean  dilution 
=  562).  40m  (mean  dilution  -  787).  and 
70m  (dilution  =  1.721).  All  other 
parameters,  that  is.  the  discharge  rate, 
the  mud  weight,  and  the  current  speed 
were  not  changed  in  any  of  the  chosen 
model  scenarios.  The  discharge  rate  at 
each  of  the  above-mentioned  depths  was 
1,000  bbl/hr  as  in  the  original  OCXHE 


55742 


Federal  Register /Vol.  63.  No.  200 /Friday.  October  16.  1998 /Notices 


since  this  parameter  is  the  maximum 
allowable  discharge  rate  under  the 
permit.  Using  this  high  discharge  rate  as 
well  as  the  OOC  model  mud  weight  and 
current  speed,  EPA  presents  in  the 
ODCE  the  results  of  dilutions  under  the 
most  conservative  conditions  provided 
by  the  permit.  EPA  has  noted  in  the 
current  ODCE  that  the  results  are 
conservative  and  that  normal  operations 
in  the  Gulf  of  Mexico  would  result  in 
greater  dilutions  of  solids  at  the  edge  of 
the  100m  mixing  zone. 

Comment  108:  Several  of  the  human 
health  criteria  (fish  consumption)  are 
unrealistic  or  inappropriate  based  on 
comparison  to  ambient  concentrations 
(arsenic)  or  to  carcinogenic  PAHs 
(anthracene  vs.  benzojalpyrene). 

Response:  The  water  quality  criteria 
used  for  the  water  quality  analysis  have 
been  updated  to  include  the  most 
recently  published  criteria.  Water 
quality  criteria  are  proposed  and  subject 
to  public  comment  as  with  any  EPA 
rulemaking.  For  the  purpose  of  the 
water  quality  analysis,  the  criteria  are 
used  as  guidelines  for  determining 
potential  effects. 

Comment  109:  (ODCE  Comment]  In 
discussing  physical  fate,  the  ODCE 
refers  to  "dilution"  and  "dispersion." 
Unfortunately,  "dispersion"  is 
commonly  used  to  refer  to  the  far-Beld 
mixing  that  occurs  under  the  influence 
of  turbulent  eddies,  a  quite  different 
usage  than  that  in  the  OEXIE.  The  phrase 
"diff^erential  settling  and  removal  to  the 
bottom"  should  be  used  instead  of 
"dispersion"  in  the  ODCE. 

Response:  The  discussion  in  the 
ODCE  has  been  revised  to  clarify  the 
terms  "dilution"  and  "dispersion." 

Comment  1 10:  (ODCE  Comment)  In 
several  places,  the  OIXZE  refers  to 
horizontal  distances  at  which  some 
amount  of  drilling  effluent  deposition 
occurred.  These  distances  are  only  for 
the  specific  literature  citations 
mentioned.  For  example,  the  results  in 
Ayers.  et  al.  (1980)  were  for  a  total 
settling  distance  of  20  meters.  In 
general,  the  greater  the  settling  distance 
(discharge  pipe  to  bottom)  the  greater 
the  time  for  settling  and  the  distance 
traveled.  Also,  dispersion  increases. 
These  factors  may  lead  to  greater  or 
lesser  amounts  of  deposition  at  specific 
distances,  depending  on  currents  and 
particle  settling  velocities. 

Response:  EPA  agrees  that,  in  general, 
the  greater  the  drilling  effiuent  settling 
distance  (i.e.,  discharge  pipe  to  bottom) 
the  greater  the  time  for  settling  and  the 
distance  traveled.  The  ODCE  describes 
in  detail  the  pro<:esses  or  pathways  that 
afl^ect  both  the  upper  and  lower  plumes. 
The  ODCE  was  revised  to  include 


settling  distance  as  a  factor  affecting  the 
physical  transport  processes. 

Comment  111:  [ODCE  Comment]  The 
following  ODCE  statement  should  be 
restated:  "Density  stratification 
contributes  to  the  dissipation  of 
dynamic  forces  in  the  dynamic  collapse 
phase  of  the  plume,  which  represents 
the  point  at  which  passive  diffusion  and 
settling  of  the  individual  particle 
become  the  predominant  dispersive 
mechanisms."  If  a  plume  is  trapped  in 
a  stratified  water  column,  the  density  is 
the  mechanism  that  drives  the  collapse 
of  the  plume  (the  spreading  out  of  the 
plume  at  its  level  of  neutral  buoyancy). 
After  sufficient  spreading,  the  spreading 
rate  caused  by  dynamic  forces  declines 
to  the  spreading  rate  that  occurs  from 
turbulent  dispersion  (the  so  called  far- 
field  dispersion  that  dominates 
thereafter). 

Response:  EPA  agrees  with  the 
commenter's  restatement  of  the  dynamic 
of  plume  collapse.  The  clarifications 
have  been  incorporated  into  the 
discussions  of  the  ODCE  as  appropriate. 

Comment  112:  [ODCE  Comment) 
Sediment  reworking  by  bioturbation,  if 
it  has  any  effect  at  all  on  the 
environmental  impacts  of  deposited 
drilling  fluid  solids,  will  tend  to 
decrease  their  impacts  by  mixing  and 
diluting  the  solids  in  the  sediment 
column. 

Response:  EPA  has  noted  in  the  ODCE 
that  bioturbation  is  the  process  by 
which  organisms  rework  the  sediment, 
thereby  mixing  surface  material  and 
deeper  sediment  layers.  This  process 
incorporates  drilling  fluid  solids  into 
the  sediment  and  disperses  drilling 
fluid  solids.  However,  this  process  also 
may  resuspend  previously  settled  solids 
and  may  expose  more  benthic  organisms 
to  drilling  fiuid  solids. 

Comment  1 13:  (ODCE  Comment) 
Contrary  to  statements  in  the  ODCE. 
metals  do  not  "always  increase  in 
sediments  near  drilling  rigs  due  to 
deposition  of  drilling  fluids  (Boothe  and 
Presely,  1985)" 

Response:  The  ODCE  does  not  suggest 
that  several  metals  always  increase  in 
sediments  near  drilling  rigs.  The  ODCE 
states  clearly  "the  only  two  metals 
clearly  associated  with  drilling  fluids 
that  appear  to  be  elevated  are  barium 
and  chromium." 

Comment  114:  (ODCE  Comment)  The 
data  source  presented  in  the  ODCE  to 
demonstrate  that  mercury  and  other 
metals  from  drilling  fluids  are  likely  to 
accumulate  in  sediments  and  organisms 
near  drilling  operations  were 
subsequently  found  to  attribute  the 
mercury  source  to  erosion  (Crippen  et 
al.,  1980)  or  to  be  proven  erroneous 


(Mariani  et  al.,  1980;  Gillmore  et  al.. 
1985). 

Response:  The  comment  is  noted  and 
the  final  ODCE  contains  updated 
information  and  revisions. 

Comment  115:  The  area  of  potential 
effects  of  water-based  drilling  fluid 
discharges  on  the  benthos  nearly  always 
is  less  than  1.000  m  from  the  discharge, 
except  in  very  shallow  waters  with 
restricted  mixing  and  circulation.  There 
have  been  no  documented  cases  where 
petroleum  hydrocarbons  accumulated 
from  water-based  drilling  muds  or 
produced  water  in  sediments  to  high 
enough  concentrations  to  cause 
substantial  adverse  effects  over  a  wide 
area.  While  the  effects  of  oil-based  muds 
may  extend  out  to  1.000  meters  or  so, 
the  dischai<ge  of  such  muds  and  cuttings 
is  prohibited. 

Response:  The  current  ODCE  has  been 
reviseid  to  discuss  the  impact  of  water- 
based  drilling  fluid  discharge  on  the 
benthos  rather  than  impacts  of  oil-based 
mud  dischai]ge. 

Comment  116:  (ODCE  Comment)  Most 
of  the  studies  reviewed  concerning  the 
fate  of  produced  water  are  for  shallow 
coastal  waters,  not  representative  of 
most  of  the  OCS  of  the  eastern  Gulf  of 
Mexico.  Several  more  recent  references 
are  also  available. 

Response:  The  comment  is  noted  and 
the  final  ODCE  contains  updated 
information  and  revisions. 

Comment  1 1 7:  Two  comment  letters 
questioned  the  application  of  the 
CORMIX  model  to  analyze  the  fate  of 
produced  water  discharges.  They  also 
contended  that  the  statement  of  Brook's 
equation  for  the  4/3  law  farfield  dilution 
is  wrong  in  the  ODCE. 

Response:  In  developing  the  final 
general  permit  for  the  Eastern  Gulf  of 
Mexico,  EPA  Region  4  has  used  the 
most  recent  CORMIX  model  (Version 
3.20),  which  is  supported  by  EPA 
Headquarters.  The  produced  water 
discharge  scenarios  were  rerun  with 
updated  facility  discharge  data  (i.e.. 
produced  water  discharge  rates)  using 
this  revised  version  of  CORMIX.  Brooks' 
4/3  power  is  not  used  in  the  updated 
CORMIX  version. 

Comment  1 18:  Chronic  effects  of 
produced  water  discharges  are 
extremely  unlikely  in  the  water  column. 
In  all  but  the  most  poorly  mixed 
enclosed  water  bodies,  mixing  is 
sufficient  to  prevent  a  chronic  increase 
in  concentrations  of  hydrocarbons  and 
metals  in  the  water  column  near  the 
discharge.-  Environmentally  significant 
accumulation  of  hydrocarbons  in 
sediments  near  produced  water 
discharges  occurs  only  in  shallow 
coastal  and  enclosed  waters,  such  as 
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Trinity  Bay.  TX  (2-3  m  deep) 
(Armstrong  et  al..  1979). 

Response:  EPA  agrees  and  notes  that 
the  ODCE  and  EIS  have  statements  to 
the  effect  of  those  made  by  the 
commenters. 

Comment  119:  The  source  of  the  high 
radium  concentrations  in  coastal  and 
offshore  waters  of  west  Florida  is  runoff 
from  phosphate  mining  and  natural 
phosphate  deposits,  rich  in  radium 
isotopes,  in  the  area  (Fanning  et  al.. 
1982:  Miller  et  al..  1990). 

Response:  The  permit  coverage  area 
does  not  cover  the  cited  Florida  coastal 
waters  and  radium  concentrations  found 
in  open  Gulf  watere  are  more 
appropriate  for  comparison  with 
discharges  occurring  under  the  permit. 

Comment  120:  The  products  used  in 
drilling  are  toxic.  Spills,  small  and  large 
will  occur  and  the  toxins  will  ruin  our 
beaches  and  waters.  [72] 

Response:  The  effects  of  discharges  of 
drilling  fluids  were  examined  in  the 
DEIS  and  Ocean  Discharge  Criteria 
Evaluation. 

Comment  121:  The  environmental 
consequences  summarized  in  the  ODCE 
should  be  consistent  with  those 
summarized  in  the  DEIS  (e.g..  number  of 
pollutant  discharges  in  drilling  fluids 
that  exceed  AWQC).  [112] 

Response:  The  commenter  is  correct 
that  the  DEIS  and  the  draft  ODCE 
contain  different  conclusions  of  water 
quality  criteria  exceedences  from 
drilling  fluids  discharges.  Both 
conclusions  are  based  on  the  same 
Offshore  Operators  Committee  Muds 
Model  data  and  water  quality 
compliance  criteria.  The  difference  is 
attributable  to  selecting  and 
summarizing  results  of  the  water  quality 
analysis  and  not  in  the  methods  or 
criteria  used  to  determine  water  quality 
compliance.  Both  analyses  are  derived 
from  data  used  and  presented  for  the 
development  of  the  effluent  limitations 
guidelines  for  the  offshore  subcategory. 
The  model  results  (presented  in  Table 
4-5  of  the  original  ODCE]  were  used  for 
both  analyses.  The  DEIS  used  results  as 
presented  in  the  RIA  for  the  Effluent 
Limitations  Guidelines  rulemaking  (U.S. 
EPA,  1993a,  as  extracted  from  Avanti, 
1993).  This  analysis  presented  effluent 
concentrations  at  the  edge  of  a  100- 
meter  mixing  zone  based  on  the  average 
dispersions  attained  at  water  depths  of 
5  m,  19.8  m,  and  50  m  using  two 
leadiability  assumptions  (mean 
seawater  extraction  and  pH  5 
extraction).  The  results  reported  in  the 
DEIS  are  based  on  the  results  of  the 
mean  seawater  leach  condition  at  a  50- 
meter  water  depth.  The  discussion  in 
the  ODCE  reports  a  more  conservative 


case — using  the  pH  5  extraction — at  a 
20-meter  depth. 

Both  the  FEIS  and  Revised  ODCE 
present  a  revised  and  consistent 
methodology  for  the  water  quality 
analysis,  using  two  commonly  accepted 
extraction  factors  (the  maximum 
seawater  pH  and  pH  5/7.8),  and  dilution 
estimates  for  three  water  depths  (15.  40, 
and  70  meters)  which  represent  the 
range  of  depths  in  the  central  planning 
area  portion  of  the  permit  coverage  area. 
The  FEIS  text  reflects  these  changes  and 
the  Revised  ODCE  presents  the  detailed 
methodology.  Also,  some  changes  have 
occurred  to  the  Federal  Water  Quality 
Criteria  and  these  are  reflected  in  the 
water  quality  analyses  of  the  FEIS  and 
ODCE. 

Comment  122:  The  proposed  NPDES 
general  permits  are  an  improvement 
over  prior  regulations,  but  Alternative  B 
does  not  sufficiently  protect  water 
quality.  The  Gulf  is  already  receiving  a 
large  amount  of  the  nation's  toxic 
pollutants  (the  five  Gulf  states  rank  high 
among  the  top  10  states  with  the  lai'gest 
Toxic  Release  Inventory  releases).  The 
present  regulatory  programs  do  not 
protect  nor  improve  water  quality. 

Response:  In  preparing  for  its  Ocean 
Discharge  Criteria  Evaluation  (ODCE), 
EPA  examined  existing  studies  of  water 
quality  and  toxicity  effects  of  drilling 
and  production  discharges  and  has 
conducted  discharge  modeling  of 
drilling  fluids  and  produced  water.  EPA 
has  made  the  ODCE  determination  that, 
based  on  the  available  information,  the 
permit  limitations  are  sufficient  to 
determine  that  no  unreasonable 
degradation  should  result  from  the 
permitted  discharges.  The  potential 
impacts  of  effluent  discharges  would  be 
minimized  by  the  effluent  discharge 
limits  established  in  the  permits  and 
dispersion  of  surface  discharges.  Short- 
term  biological  effects  are  expected  to  be 
limited  to  less  than  1,000  meters  from 
drilling  and  production  sites. 
Monitoring  parameters  would  be 
applied  to  determine  concentrations  in 
discharges  and  surrounding  waters  as  a 
basis  to  adjust  limitations  in  the  future. 

Comment  123:  Pollutants  are  having  a 
cumulative  impact  on  the  Gulf,  affecting 
marine  mammals,  causing  red  tides, 
creating  dead  zones,  increasing  fecal 
coliform  counts,  decreasing  the  seafood 
harvest,  and  causing  mercury 
contamination  of  seafood.  Human 
exposure  via  swimming  in 
contaminated  waters  is  also  a  concern. 

Response:  Pollutant  modeling  results 
have  shown  pollutant  concentrations 
associated  with  produced  water 
discharges  are  diluted  to  levels  below 
federal  and  state  water  quality  standards 
Mrithin  100  meters  of  the  discharge. 


Concentrations  of  certain  pollutants  in 
drilling  fluids  (arsenic,  beryllium, 
chromium,  copper,  lead,  and  mercury) 
do  exceed  some  of  the  federal  and  state 
water  quality  standards  when  measured 
at  the  edge  of  a  100-meter  mixing  zone. 
However,  the  exceedances  are  not  great, 
such  that  concentrations  would  reduce 
to  background  levels  at  least  several 
miles  (for  discharges  at  the  shoreward 
limit  of  federal  OCS  waters)  from  where 
any  swimming  would  be  taking  place. 

Comment  124:  Routine  offshore 
drilling  operations  and  pipeline 
installation  dumps  thousands  of  pounds 
of  toxic  drilling  muds  into  the  ocean. 

Response:  The  effects  of  the  toxic 
constituents  in  offshore  drilling 
discharges  have  been  examined  in  the 
Ocean  Discharge  Criteria  Evaluation  and 
draft  EIS.  EPA  concludes  that  the 
discharges  will  not  result  in  an 
unreasonable  degradation  of  the  marine 
environment.  The  potential  impacts  of 
these  discharges  are  minimized  by  the 
effiuent  discharge  limits  established  in 
the  permits,  including  the  "clean  barite" 
requirement,  the  prohibition  on  the 
discharge  of  cuttings  contaminated  with 
oils,  and  the  aquatic  toxicity  limitation. 

Comment  125:  Siltation  is  briefly 
mentioned  in  the  EIS,  but  it  needs  its 
own  study. 

Response:  The  EIS  mentions  that 
localized  impacts  of  siltation  may  occilC_ 
from  trenching  related  to  pipeline 
emplacements.  Because  of  its  highly 
localized  nature,  this  effect  is  not 
considered  as  a  substantial  impact  on 
Gulf  of  Mexico  resources.  The  effects  of 
drilling  mud  discharges  and 
resuspension  of  sediments  are  examined 
at  various  points  throughout  chapter 
three  of  the  draft  EIS  and  are  concluded 
to  not  have  a  substantial  impact. 

Comment  126:  Support  vessels  also 
affect  offshore  waters  since  discharges 
occur  from  these  sources. 

Response:  Recent  MARPOL 
regulations  pertaining  to  ships  are 
applicable  to  service  vessels,  and  these 
regulations  place  much  tighter 
restrictions  on  bilge  discharges.  The 
issue  of  course  is  enforcement  and  the 
U.S.  Coast  Guard  has  this  responsibility 
but  MMS  also  does  limited  inspection  of 
barges  at  rigs  and  platforms. 

Comment  127:  Most  of  the  major  bays 
experience  hypoxic  conditions  during 
the  summer,  and  Mobile  Bay  is 
experiencing  hypoxic  conditions  during 
the  winter.  Panama  City  Waters, 
Choctawhatchee  Bay  and  Mobile  Bay 
contain  shellfish  with  high  organic 
compounds.  These  valuable  resources 
can't  be  further  degraded. 

Response:  One  of  the  most  severe 
environmental  stresses  to  the  Gulf  that 
the  Commentor  mentions  is  hypoxia,  or 


55744 


Federal  Register /Vol.  63,  No.  200 /Friday.  October  16.  1998 /Notices 


depressed  dissolved  oxygen.  The  Gulf  of 
Mexico  Program  has  identified  excess 
nutrient  loadings  primarily  of  river 
discharge  origin  as  the  source  of  this 
over-enrichment.  Nitrogen  and 
phosphorus  loading  and  organic 
material  reaching  the  Gulf  have 
increased  dramatically  in  recent  years. 
Scientists  believe  this  over-enrichment 
causes  excessive  primary  productivity 
in  the  form  of  algal  blooms.  Organic 
loadings  from  riverine  sources  coupled 
with  the  organic  production  within  the 
Gulf  exert  massive  biological  oxygen 
demand.  The  result  is  an  area  of 
severely  depressed  oxygen  levels  in  Gulf 
bottom  waters  that  is  increasing  in  size 
but  varying  seasonally.  All  major 
wastewater  components  of  offshore 
operations  (muds  and  cuttings, 
produced  waters,  and  domestic 
wastewater)  have  oxygen  consuming 
components.  The  domestic  wastewater 
discharge  from  the  sewage  treatment 
facility  yields  organic  wastes  that  exert 
a  biological  oxygen  demand,  but  all  of 
these  wastes  are  negligible  compared  to 
the  riverine  and  other  coastal  inputs. 
The  estuarine  hypoxia  problems  in 
Mobile  and  other  bays,  mentioned  by 
the  Commentor.  is  pronounced.  The 
sediments  of  confined  inland  waters  act 
as  sinks  for  the  nutrient  and  organic 
inputs.  Wave  action  and  currents  plus 
the  a'lmost  continual  dredging  activities 
within  estuaries  tend  to  increase  the 
resuspension  of  these  pollutants.  While 
offshore  supply  boat  traffic  contributes 
turbidity,  the  industry  collectively  has 
little  impact  to  this  problem  in  the 
estuary. 

Comment  128:  Minimizing  the 
impacts  of  effluent  discharges  by 
establishing  limits  in  General  Permits  is 
certainly  no  solution  to  the  problems. 
Dispersion  of  surface  discharges  into 
deeper  waters  is  a  deplorable  practice. 
The  only  environmentally-friendly 
practice  for  discharging  effluents  into 
the  sea  can  be  the  purification  of  the 
waste-water  prior  to  discharge.  Solids 
need  to  be  disposed  of  separately  on 
land.  Dilution  and  dispersion  are  not 
solutions  to  pollution. 

Response:  cP\'s  goal  and 
Congressional  mandate  per  the  Clean 
Water  Act  is  to  reduce  pollution  in  the 
nation's  waters.  In  order  to  achieve  this 
mandate.  EPA  promulgates  regulations, 
the  effluent  limitations  guidelines,  for 
all  industrial  sources,  including  the  oil 
and  gas  industry.  The  effluent 
guidelines  are  implemented  through  the 
NPDES  permitting  process.  In  1993, 
EPA  promulgated  effiuent  guidelines  for 
the  onshore  subcategory  of  the  oil  and 
gas  industry.  During  the  process  of 
developing  these  guidelines,  EPA 
evaluated  the  treatment  technologies  as 


well  as  disposal  options  available  to  the 
oil  and  gas  industry. 

NPDtS  permits  require  water  quality- 
based  analyses,  and  for  marine 
dischargers,  must  include  a  CWA 
Section  403  "Ocean  Discharge  Criteria 
Evaluation  (ODCE).  The  ODCE  is  a 
document  published  by  EPA  to  evaluate 
the  environmental  impact  of  the  NPDES 
general  permit  of  discharges  from  the 
offshore  oil  and  gas  industry.  The  ODCE 
determined  that  the  conditions  and 
limitations  in  the  general  permit 
protected  the  water  quality  of  the 
eastern  Gulf  of  Mexico  and  preserved 
the  health  of  the  aquatic  life. 

For  the  offshore  subcategory, 
treatment  of  produced  water  effluent 
using  improved  gas  flotation  and 
limitations  on  drilling  fluid  discharges 
were  determined  to  be  both 
economically  achievable  and  providing 
significant  reduction  in  pollutants 
compared  to  existing  regulations. 
Therefore,  treatment  of  effluent  to 
municipal  wastewater  levels  is  not  a 
currently  feasible  technologically  nor 
economically.  Disposing  drilling  solids 
on  land  was  considered  by  EPA  in  1993, 
but  was  determined  not  to  be  feasible 
for  the  offshore  oil  and  gas  industry 
given  the  large  distances  and  costs 
associated  with  land  disposal. 

EPA  agrees  that  dilution  is  not  an 
appropriate  method  for  treating 
discharges.  However,  the  general  permit 
does  not  rely  on  "the  dilution  of 
discharges  to  reduce  the  level  of  toxics" 
to  avoid  unreasonable  degradation. 

The  conditions  and  limitations  in  the 
general  permit  for  the  eastern  Gulf  were 
determined  to  protect  water  quality  and 
preserve  the  health  of  benthic  and  other 
marine  organisms.  These  permit 
conditions  and  limitations  include  no 
discharge  of  free  oil,  no  discharge  of  oil- 
based  muds,  no  discharge  of  diesel  oil, 
no  discharge  of  produced  sand,  no 
discharge  within  1.000  meters  of  areas 
of  biological  concern,  oil  and  grease 
limitation  on  produced  water,  cadmium 
and  mercury  concentration  limitation  in 
barite,  discharge  rate  limitations  around 
live-bottom  areas,  and  limitations  on  the 
whole  effluent  toxicity  of  both  drilling 
fluids  and  produced  water. 

Comment  129:  Estimates  of  dilution 
100  meters  from  discharges  and  areas 
receiving  drilling  effluents  at  specified 
criteria  or  more  can  be  generated  in  a 
form  suitable  for  a  general  permit. 

Response:  While  it  is  technically 
possible  to  construct  a  table  of  estimated 
dilutions  for  various  operational  and 
environmental  parameters.  EPA  does 
not  believe  this  approach  offers  any 
significant  administrative  or  regulatory 
relief  to  operators  and  would  require 
substantial  Agency  resources.  EPA  does 


believe  such  an  approach  is  an  entirely 
feasible  option  for  operators,  given 
published  criteria,  should  they  decide 
they  have  an  individual  requirement,  to 
further  control  their  water  quality 
impacts  based  on  available 
environmental  and  operational  data. 

Comment  1 30:  The  proposed  current 
speed  of  4  cm/sec  represents  the  median 
of  data  collected  from  offshore  Alabama 
using  a  current  meter  placed  at  a  10 
meter  water  depth  in  30  meters  of  total 
water  depth.  EPA  should  evaluate  the 
relevancy  of  this  constant  parameter, 
since  the  model  will  be  applied  to 
discharges  in  water  depths  for  200 
meters  or  greater.  This  will  result  in 
more  accurate  projection  of  the  effluent 
concentration  at  100  meters  (edge  of 
mixing  zone)  which  is  used  to  calculate 
the  toxicity  limitations  for  each 
production  platform  modeled. 

Response:  EPA  believes  that  Gulf 
currents  at  depths  more  than  200  meters 
deep  are  nil.  The  modeling  performed 
relative  to  the  issuance  of  new  source 
performance  standards  and  the  revisions 
to  best  available  technology  evaluated 
the  water  currents  in  waters  much 
shallower  and  under  greater  current 
magnitudes  and  fluctuations, 
representing  worst  case  potential 
concentrations  at  the  edge  of  a  100- 
meter  mixing  zone. 

Comment  131:  EPA  should  consider 
existing  compliance  levels  in  deciding 
whether  to  issue  more  NPDES  permits. 

Response:  EPA  regulations  do  not 
allow  the  Agency  to  consider  an 
applicants's  track  record  when  deciding 
on  new  permits  for  a  facility. 

Comment  132:  There  should  be  a 
requirement  for  adequate  emergency 
response. 

Response:  The  MMS  requires  on-site 
containment  capabilities  as  well  as 
rapid  response  from  shore  bases. 

Comment  133:  EPA  should  consider 
the  level  of  toxicity  of  the  discharged 
material  and  should  strongly  consider  a 
prohibition  on  toxic  discharges. 

Response:  The  effluent  limitations 
prohibit  toxic  concentrations  beyond  a 
100-meter  zone  of  mixing. 

Comment  134:  The  State  of  Florida 
must  have  the  ability  to  opt  for  more 
stringent  discharge  conditions,  if 
warranted,  based  on  resources  at  a 
specific  site.  There  must  be  a  formal 
mechanism  for  State  participation  in 
general  permit  decisions. 

Response:  EPA  is  willing  to  enter  into 
an  agreement  (MemoranduiA  of 
Understanding)  with  the  State  of  Florida 
regarding  input  to  decisions  on  NPDES 
permitting  review. 
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Other  Changes  to  General  Permit  at  the 
Time  of  Final  Permit  Issuance. 

Based  on  comments  received  or 
review  of  draft  permit,  changes  were 
made  to  the  Fact  Sheet  and  Permit  as 
noted  below  prior  to  final  issuance. 

Fact  Sheet  Changes 

Section  l.D(l) 

The  Phrase  "therefore  sites  where 
exploration  has  occurred  are  not 
considered  existing  sources",  is  changed 
to  "therefore,  sites  where  exploration 
has  occurred  are  not  considered  new 
sources." 

Section  I.H 

The  phrase  "one  in  Block  990 
discharging  approximately  160  BPD; 
and  one  in  Block  821  discharging 
approximately  240  BPD."  should  be 
updated.  Following  this  sentence,  the 
Region  has  incorporated  an  update  into 
the  final  Fact  Sheet  which  reads  as: 
Based  on  a  1998  survey,  the  Region 
gained  information  that  Mobile  Block 
990  produced  water  discharge  has 
increased  to  450  BPD  and  Mobile  Block 
821  produced  water  has  increased  to 
1500  BPD  and  incorporated  this  revised 
information  in  the  Ocean  Discharge 
Criteria  Evaluation. 

Section  Li 

Cormix  Expert  System  (v.  1.4; 
Doneker  and  Jirka,  1990)  has  been 
revised  to  use  the  most  recent  Cormix 
Model  (Version  3.2).  Since  Brooks  4/3 
power  law  is  not  used  in  the  revised 
version  of  Cormix  references  using  the 
Brooks  4/3  power  law  should  also  be 
deleted.  The  reference  manual  (EPA/ 
600/4-85/013)  was  changed  to  (EPA/ 
600/4-90/027F).  The  phrase  "The  LC 
50s  must  be  reported  monthly, 
accompanied  by  a  copy  of  the  full 
laboratory  report"  is  changed  to  "  The 
LC50s  must  be  reported  bi-monthly, 
accompanied  by  a  copy  of  the  full 
laboratory  report.  The  reference  to  using 
sheepshead  minnows  for  conducting 
toxicity  tests  is  changed  to  inland 
silverside. 

Part  m,— 1st  Paragraph.— the 
wastestream.  "Uncontaminated 
Freshwater"  was  added  and  has  been 
included  in  the  final  permit  under 
"Miscellaneous  Discharges'. 

Section  V.N— Clarifications 

End-of-Well  Sample— The  previous 
definition  will  not  be  changed  as 
proposed,  and  can  be  located  in  the 
definition  Section  of  the  Final  NPDES 
General  Permit. 


Permit  Changes 

Part  I.  Section  A.l 

Added  well  workover  and 
abandonment  operations  as  a  category  of 
operations  covered. 

Part  I.  Section  A.4 

Under  Notification  Requirements. 
Item  No.  4, 10  and  Item  No.  11  were 
revised  based  on  regulations  and  to 
exempt  initial  photo-documentation  for 
certain  facilities.  NCO  requirements 
were  changed  from  30  days  prior  to 
placement  to  30  days  after  placement. 
NCO  requirements  for  produced  water 
discharge  was  changed  from  within  30 
days  prior  to  initiation  of  produced 
water  to  within  90  days  after  initiation 
of  produced  water  discharge. 

Part  I.  Section  B.3.b 

The  reference  to  Cormixl  (Version  1.4) 
is  changed  to  Cormix  (Version  3.2)The 
reference  to  (EPA/600/4-85/013)  is 
changed  to  (EPA/600/4-90/027F).  The 
phrase  "The  results  for  both  species 
shall  be  reported  on  the  monthly  DMR" 
has  been  changed  to  "  The  results  for 
both  species  shall  be  reported  on  the 
monthly  DMR,  once  every  2-months. 

Part  II.  Section  D.3 

Transfers  reference  Part  I.A.3  has  been 
is  changed  to  Part  I.A.4.  Tables  2  &  3— 
For  the  Discharge  parameter  for 
Produced  Water,  the  Toxicity 
requirement  was  changed  from  once/ 
month  to  once-every  two  months,  and 
one  species  was  changed  from 
sheepshead  minnows  to  inland 
silverside  minnow. 

Appendix  A — ^The  type  of  species  was 
revised  based  on  comments.  EPh  added 
another  parameter  that  may  be  used  in 
the  CORMIX  toxicity  calculation  and 
will  be  reported  by  the  operator. 

General  Permit  Table  of  Contents 

Part  I.  Requirements  for  NPDES  Pemiits 

Section  A.  Permit  Applicability  and  Coverage 
Conditions 

1.  Operations  Covered 

2.  Operations  Excluded 

3.  General  Permit  Applicability 

4.  Notification  Requirements 

5.  Teimination  of  Operations 

6.  Intent  to  be  Covered  by  a  Subsequent 
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Section  B.  Effluent  Limitations  and 
Monitoring  Requirements 
T.  Drilling  Fluids 

2.  Drill  Cuttings 

3.  Produced  Water 

4.  Deck  Drainage 

5.  Produced  Sand 

6.  Well  Treatment  Fluids,  Completion 
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7.  Sanitary  Waste  (Facilities  Continuously 
Manned  by  10  or  More  Persons) 


8.  Sanitary  Waste  (Facilities  Continuously 
Manned  by  9  or  Fewer  Persons  or 
Intermittently  by  Any  Numlter) 

9.  Domestic  Waste 

10.  Miscellaneous  Discharges  (Desalinatioo 
Unit  Discharge.  Blowout  Preventer  Fluid. 
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Section  C  Other  Dischaige  Limitations 
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2.  Halogenated  Phenol  Compounds 

3.  Dispersants.  Surfactants,  and  Detergents 

4.  Rubbish,  Trash,  and  Other  Refuse 

5.  Areas  of  Biological  Concern 

Part  II.  Standard  Conditions  for  NPDES 
Permits 

Section  A.  Introduction  and  General 
Conditions 

1.  Duty  to  Comply 

2.  Penalties  Cor  Violations  of  Permit 
Conditions 

3.  Duty  to  Mitigate 

4.  Permit  Flexibility 

5.  Toxic  PolluUnts 

6.  Qvil  and  Criminal  Liabilities 

7.  Oil  and  Hazardous  Substance  MabiUty 

8.  State  Laws 

9.  Property  Rights 

10.  Onshore  or  O^hore  Construction 

11.  Severability 

12.  Duty  to  Provide  Information 
Section  B.  Proper  Operation  and 

Maintenance  of  Pollution  Controls 

1.  Proper  Operation  and  Maintenance 

2.  Need  to  Halt  or  Reduce  not  a  Defense 

3.  ByfMss  of  Treatment  Facilities 

4.  Upset  Conditions 

5.  Removed  Substances 
Section  C  Monitoring  and  Records 

1.  Representative  Sampling 

2.  Discharge  Rate/Flow  Measurements 

3.  Monitoring  Procedures 

4.  Penalties  for  Tampering 

5.  Retention  of  Records 

6.  Record  Contents 

7.  Inspection  and  Entry 
Section  D.  Reporting  Requirements 

1.  Planned  Changes 

2.  Anticipated  Noncompliance 

3.  Transfers 

4.  Monitoring  Reports 

5.  Additional  Monitoring  by  the  Permittee 

6.  Averaging  of  Measurements 

7.  Twenty-four  Hour  Reporting    -    - 

8.  Other  Noncompliance 

9.  Other  Information 
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11.  Duty  to  Reapply 
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13.  Availability  of  Reports 
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Section  A.  Test  Procedures 
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2.  Drilling  Fluids  Toxicity  Test 

3.  Static  (Laboratory)  Sheen  Test 

4.  Visual  Sheen  Test 

5.  Produced  Water  Acute  Toxicity  Test 

6.  Retort  Test 
Section  B.  Definitions 

Table  2.  Effluent  Limitations.  Prohibitions. 

and  Monitoring  Requirements  for  the 

Eastern  Gulf  of  Mexico  NPDES  General 

Permit  (Existing  Sources) 
Table  3.  Effluent  Limitations.  Prohibitions. 

and  Monitoring  Requirements  for  the 

Eastern  Gulf  of  Mexico  NPDES  General 

Permit  (New  Sources) 
Appendix  A 
Table  A-1.  CORMIX  Input  Parameters  for 

Toxicity  Limitation  Calculation 
Appendix  B.  Map  identifying  Areas  of 

Biological  Concern  in  the  Central 

Planning  Area. 

Authorization  To  Discharge  Under  the 
National  Pollutant  Discharge 
Elimination  System 

In  compliance  with  the  Federal  Water 
Pollution  Control  Act.  as  amended  (33 
U.S.C.  1251  et.  seq.),  operators  of  lease 
blocks  located  in  OCS  Federal  waters 
seaward  of  200  meters  in  the  Eastern 
Planning  Area  and  seaward  of  the  outer 
boundary  of  the  territorial  seas  in  the 
Central  Planning  Area  with  existing 
source  or  new  source  discharges 
originating  from  exploration  or 
development  and  production  o[>erations 
are  authorized  to  discharge  to  receiving 
waters  in  accordance  with  effluent 
limitations,  monitoring  requirements, 
and  other  conditions  set  forth  in  parts 
I.  n.  m,  and  IV  hereof. 

Operators  of  operating  facilities 
within  the  proposed  NPDES  general 
permit  area  must  submit  written 
notiflcation  to  the  Regional 
Administrator,  prior  to  discharge,  that 
they  intend  to  be  covered  by  either  the 
existing  source  general  permit  or  the 
new  source  general  permit  (See  part 
I.A.4).  Upon  receipt  of  notification  of 
inclusion  by  the  Regional 
Administrator,  owners  or  operators 
requesting  coverage  are  authorized  to 
discharge  imder  either  the  existing 
source  or  new  source  general  permit. 
Operators  of  lease  blocks  within  the 
general  permit  area  who  fail  to  notify 
the  Regional  Administrator  of  intent  to 
be  covered  by  this  general  permit  are 
not  authorized  under  the  general  permit 
to  discharge  pollutants  from  their 
potential  new  or  existing  source 
facilities.  This  permit  does  not  apply  to 
non-operational  leases,  i.e.,  those  on 
which  no  discharge  has  taken  place  in 
2  years  prior  to  the  effective  date  of  the 
new  general  permits.  EPA  will  not 
accept  Notice  of  Intents  (NOI's)  from 
such  leases,  and  these  general  permits 
will  not  cover  such  leases.  Non- 
operational  leases  will  lose  general 


permit  coverage  on  the  effective  date  of 
these  new  general  permits. 

This  permit  shall  become  effective  at 
midnight.  Eastern  Standard  Time,  on 
November  16,  1998. 

For  operational  facilities,  coverage 
under  the  old  general  permit  shall 
terminate  on  the  effective  of  this  permit, 
unless  the  owner/operator  submits  an 
notice  of  intent  (NOI)  to  be  covered 
within  60  days  thereafter,  or  an 
application  for  an  individual  permit 
within  120  days  thereafter.  If  an  NOI  is 
filed,  coverage  under  the  old  general 
permit  terminates  upon  receipt  of 
notification  of  inclusion  by  letter  from 
the  Director  of  the  Water  Management 
Division.  Region  4.  If  a  permit 
application  is  filed,  the  old  general 
permit  terminates  when  a  ftnal  action  is 
taken  on  the  application  for  an 
individual  permit. 

This  permit  and  the  authorization  to 
discharge  shall  expire  at  midnight. 
Eastern  Standard  Time,  on  October  31, 
2003. 

Signed  this  7th  day  of  October.  1998. 
John  H.  Hankimoo,  Jr., 
Regional  Administrator.  EPA  Region  4. 

Part  I.  Requirements  for  NPDES  Permits 

Section  A.  Permit  Applicability  and 
Coverage  Conditions 

1.  Operations  Covered 

These  permits  establish  effluent 
limitations,  prohibitions,  reporting 
requirements,  and  other  conditions  for 
discharges  from  oil  and  gas  facilities 
engaged  in  production,  Held 
exploration,  drilling,  well  completion, 
well  workover  and  abandonment 
operations,  and  well  treatment 
operations  from  potential  new  sources 
and  existing  sources. 

The  permit  coverage  area  includes 
Federal  waters  in  the  Gulf  of  Mexico 
seaward  of  the  200  meter  water  depth 
for  offshore  Alabama  and  Florida  in  the 
Eastern  Planning  Area,  and  seaward  of 
the  outer  boundary  of  the  territorial  seas 
for  offshore  Mississippi  and  Alabama  in 
the  Central  Planning  Area.  This  permit 
only  covers  facilities  located  in  and 
discharging  to  the  Federal  waters  listed 
above  and  does  not  authorize  discharges 
ftt)m  facilities  in  or  discharging  to  the 
territorial  sea  (within  3  miles  of  shore) 
of  the  Gulf  coastal  states  or  from 
facilities  defined  as  "coastal"  or 
"onshore"  (see  40  CFR,  part  435, 
subparts  C  and  D). 

2.  Operations  Excluded    - — . 

Any  operator  who  seeks  to  discharge 
drill  fluids,  drill  cuttings  or  produced 
water  within  1000  meters  of  an  area  of 
biological  concern  is  ineligible  for 


coverage  under  these  general  permits 
and  must  apply  for  an  individual 
permit. 

Any  operator  with  leases  occurring 
below  the  26°  parallel  which  are 
currently  under  moratorium  are 
excluded  from  inclusion  under  these 
general  permits. 

No  coverage  will  be  extended  under 
either  of  the  new  general  permits  to 
non-operational  leases. 

3.  General  Permit  Applicability 

In  accordance  with  40  CFR 
122.28(b)(3)  and  122.28(c),  the  Regional 
Administrator  may  require  any  person 
authorized  by  this  permit  to  apply  for 
and  obtain  an  individual  NPDES  permit 
when: 

(a)  The  discharge(s)  is  a  significant 
contributor  of  pollution; 

(b)  The  discharger  is  not  in 
compliance  with  the  conditions  of  this 
{>ermit; 

(c)  A  change  has  occurred  in  the 
availability  of  the  demonstrated 
technology  or  practices  for  the  control 
or  abatement  of  pollutants  applicable  to 
the  point  sources; 

(d)  Effluent  limitation  guidelines  are 
promulgated  for  point  sources  covered 
by  this  permit; 

(e)  A  Water  Quality  Management  Plan 
containing  requirements  applicable  to 
such  point  source  is  approved; 

(0  It  is  determined  tiiat  the  facility  is 
located  in  an  area  of  biological  concern. 

(g)  Circumstances  have  changed  since 
the  time  of  the  request  to  be  covered  so 
that  the  discharger  is  no  longer 
appropriately  controlled  under  the 
general  permit,  or  either  a  temporary  or 
permanent  reduction  or  elimination  of 
the  authorized  discharge  is  necessary. 

The  Regional  Administrator  may 
require  any  operator  authorized  by  this 
permit  to  apply  for  an  individual 
NPDES  permit  only  if  the  operator  has 
been  notified  in  writing  that  a  permit 
application  is  required.  Any  operator 
authorized  by  this  permit  may  request  to 
be  excluded  from  the  coverage  of  this 
general  permit  by  applying  for  an 
individual  permit.  The  operator  shall 
submit  an  application  together  with  the 
reasons  supporting  the  request  to  the 
Regional  Administrator  no  later  than 
180  days  before  an  activity  is  scheduled 
to  commence  on  the  lease  block.  When 
an  individual  NPDES  permit  is  issued  to 
an  operator  otherwise  subject  to  this 
permit,  the  applicability  of  this  permit 
to  the  owner  or  operator  is 
automatically  terminated  on  the 
efliactive  date  of  the  individual  permit. 

A  source  excluded  from  coverage 
under  this  general  permit  solely  because 
it  already  has  an  individual  permit  may 
request  that  its  individual  permit  be 
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revoked,  and  that  it  be  covered  by  this 
general  permit.  Upon  revocation  of  the 
individual  permit,  this  general  permit 
shall  apply  to  the  source  after  the 
notification  of  intent  to  be  covered  is 
filed  (see  I.A.4,  below). 

4.  Notification  Requirements  (Existing 
Sources  and  New  Sources) 

Written  notification  of  intent  (NOI)  to 
be  covered  in  accordance  with  the 
general  permit  requirements  shall  state 
whether  the  permittee  is  requesting 
coverage  under  the  existing  source 
general  permit  or  new  source  general 
permit,  and  shall  contain  the  following 
information: 

(1)  The  legal  name  and  address  of  the 
owner  or  operator; 

(2)  The  facility  name  and  location, 
including  the  lease  block  assigned  by 
the  Department  of  Interior,  or  if  none, 
the  name  commonly  assigned  to  the 
lease  area; 

(3)  The  number  and  type  of  facilities 
and  activity  proposed  within  the  lease 
block; 

(4)  The  waters  into  which  the  facility 
is  or  will  be  discharging;  including  a 
map  with  longitude  and  latitude  of 
current  or  proposed  outfall  locations. 
Current  produced  water  discharges  shall 
also  include  Appendix  A. 

(5)  The  date  on  which  the  owner/ 
operator  commenced  on-site 
construction,  including: 

(a)  Any  placement  assembly  or 
installation  of  facilities  or  equipment;  or 

(b)  The  clearing,  excavation  or 
removal  of  existing  structures  or 
facilities; 

(6)  The  date  on  which  the  facility 
commenced  exploration  activities  at  the 
site; 

(7)  The  date  on  which  the  owner/ 
operator  entered  into  a  binding  contract 
for  the  purchase  of  facilities  or 
equipment  intended  to  be  used  in  its 
operation  within  a  reasonable  time  (if 
applicable); 

(8)  The  date  on  which  the  owner/ 
operator  commenced  development;  and 

(9)  The  date  on  which  the  owner/ 
operator  commenced  production. 

(10)  Technical  information  on  the 
characteristics  of  the  sea  bottom  within 
1000  meters  of  the  discharge  point, 
including  but  not  limited  to  information 
regarding  geohazards  (Notice  To  Lessees 
88-3,  Outer  Continental  Shelf  Shallow 
Hazards  Requirements  for  the  Gulf  of 
Mexico  OCS  Region  dated  September  7, 
1983),  topographical  formations,  live 
bottom,  and  chemosynthetic 
communities. 

(11)  MMS  photo  documentation 
survey  according  to  most  current  MMS 
guidelines,  (Revised  Guidelines  for 
Photodocumentation  Surveys  dated 


January  31,  1989),  for  facilities  in  less 
than  100  meters  water  depth  in  the. 
Central  Planning  Area.  (Exception: 
Current  active  discharging  facilities  on 
the  effective  date  of  the  new  general 
permit  wrill  be  exempt  from  photo- 
documentation  surveys  for  the  life  of 
that  discharge:  (Refer  to  Comment  No. 
69  for  clarification) 

All  notices  of  intent  shall  be  signed  in 
accordance  with  40  CFR  §  122.22. 

EPA  will  act  on  the  NOI  in  a 
reasonable  period  of  time. 

For  operating  leases,  the  NOI  shall  be 
submitted  within  sixty  (60)  days  after 
publication  of  the  final  determination 
on  this  action.  Non-operational  facilities 
are  not  eligible  for  coverage  under  these 
new  general  permits.  No  NOI  will  be 
accepted  from  either  a  non-operational 
or  newly  acquired  lease  until  such  time 
as  an  exploration  plan  or  development 
production  plan  has  been  prepared  for 
submission  to  EPA.  Operators  obtaining 
coverage  under  the  existing  source 
general  permit  for  exploration  activities 
must  send  a  new  NOI  for  coverage  of 
development  and  production  activities 
under  the  new  source  general  permit 
sixty  (60)  days  prior  to  commencing 
such  operations.  All  NOI's  requesting 
coverage  should  be  sent  by  certified 
mail  to:  Director,  Water  Management 
Division.  Surface  Water  Permits  k 
Facilities  Branch,  U.S.  EPA,  Region  4. 
Atlanta  Federal  Center,  61  Forsyth 
Street,  S.W..  Atlanta,  GA  30303-8960. 

For  drilling  activity,  the  operator  shall 
submit  a  Notice  to  Drill  (NTD)  sixty  (60) 
days  prior  to  the  actual  move-on  date. 
This  NTD  shall  contain:  (1)  the  assigned 
NPDES  general  permit  number  assigned 
to  the  lease  block,  (2)  the  latitude  and 
longitude  of  the  proposed  discharge 
point,  (3)  the  water  depth,  and  (4)  the 
estimated  length  of  time  the  drilling 
operation  will  last.  This  NIL) shall  be 
submitted  to  Region  4  at  the  address 
above,  by  certified  mail  to:  Director. 
Water  Management  Division.  U.S.  EPA. 
Region  4.  Atlanta  Federal  Center.  61 
Forsyth  Street.  S.W..  Atlanta.  GA 
30303-8960. 

In  addition,  a  notice  of 
commencement  of  operations  (NCO)  is 
required  to  be  submitted  for  each  of  the 
following  activities:  placing  a 
production  platform  in  the  general 
permit  coverage  area  (within  30  days 
after  to  placement);  and  discharging 
waste  water  within  the  coverage  area 
(within  90  days  after  initiation  of 
produced  water  discharges).  The  NCO 
required  for  discharging  waste  water 
shall  be  accompanied  by  the 
information  requested  in  Appendix  A 
for  calculation  of  the  toxicity  limitation 
for  produced  water  discharges.  Within 
ninety  (90)  days  after  produced  water 


discharge  begins,  the  (>ermittee  shall 
perform  adequate  tests  to  establish  a 
bbl/day  estimate  to  be  used  in  the 
Cormix  model.  This  information  must 
then  be  provided  to  EPA  in  the  Notice 
of  Commencement  of  Operations  for 
produced  water  discharges. 

All  NOIs,  NTDs,  NCOS,  and  any 
subsequent  reports  required  under  this 
permit  shall  be  sent  by  certified  mail  to 
the  following  address:  Director,  Water 
Management  Division,  Surface  Water 
Permits  Section,  U.S.  EPA,  Region  4. 
Atlanta  Federal  Center,  61  Forsyth 
Street.  S.W..  Atlanta,  GA  30303-8960. 

5.  Termination  of  Operations 

Lease  block  operators  shall  notify  the 
Director  (at  the  address  above)  within  60 
(sixty)  days  after  the  permanent 
termination  of  discharges  from  their 
facility. 

6.  Intent  To  Be  Covered  by  a  Subsequent 
Permit 

This  permit  shall  expire  on  October 
31,  2003.  However,  an  expired  general 
permit  continues  in  force  and  effect 
until  a  new  general  permit  is  issued. 
Lease  block  operators  authorized  to 
discharge  by  this  permit  shall  by 
certified  mail  notify  the  Director,  Water 
Management  Division,  U.S.  EPA,  Region 
4,  Atlanta  Federal  Center,  61  Forsyth 
Street,  S.W..  Atlanta.  GA  30303-8960, 
on  or  before  April  30.  2003.  that  they 
intend  to  be  covered  by  a  permit  that 
will  authorize  discharge  from  these 
facilities  after  the  termination  date  of 
this  permit  on  October  31,  2003. 

Permittees  must  submit  a  new  NOI  in 
accordance  with  the  requirements  of 
this  permit  to  remain  covered  imder  the 
continued  general  permit  after  the 
expiration  of  this  permit.  Therefore, 
facilities  that  have  not  submitted  an  NOI 
under  the  permit  by  the  expiration  date 
cannot  become  authorized  to  discharge 
under  any  continuation  of  this  NPDES 
general  permit.  All  NOI's  ftxjm 
permittees  requesting  coverage  under  a 
continued  permit  should  be  sent  by 
certified  mail  to:  Director.  Water 
Management  Division.  U.S.  EPA.  Region 
4.  Atlanta  Federal  Center.  61  Forsyth 
Street.  S.W..  Atlanta.  GA  30303-8960. 

Section  B.  Effluent  Limitations  and 
Monitoring  Requirements 

1.  Drilling  Fluids 

The  discharge  of  drilling  fluids  shall 
be  limited  and  monitored  by  the 
permittee  as  specified  in  both  tables  and 
below. 

Note:  The  permit  prohibitions  and 
limitations  that  apply  to  drilling  fluids,  also 
apply  to  fluids  that  adhere  to  drill  cuttings. 
Any  permit  condition  that  applies  to  the 
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drilling  fluid  system,  therefore,  also  applies 
to  cuttings  discharges. 

(a)  Prohibitions.  Oil-Based  Drilling 
Fluids.  The  discharge  of  oil-based 
drilling  fluids  and  inverse  emulsion 
drilling  fluids  is  prohibited. 

Oil-Contaminated  Drilling  Fluids.  The 
discharge  of  drilling  fluids  to  which 
waste  engine  oil,  cooling  oil,  gear  oil  or 
any  lubricants  which  have  been 
previously  used  for  purposes  other  than 
borehole  lubrication  have  been  added,  is 
prohibited. 

Diesel  Oil.  Drilling  fluids  to  which 
any  diesel  oil  has  been  added  as  a 
lubricant  or  pill  may  not  be  discharged. 

No  Discharge  Near  Areas  of  Biological 
Concern.  For  those  facilities  within 
1000  meters  of  an  area  of  biological 
concern  the  discharge  of  drilling  fluids 
is  not  allowed. 

(b)  Limitations.  Mineral  Oil.  Mineral 
oil  may  be  used  only  as  a  lubricity 
additive  or  pill.  If  mineral  oil  is  added 
to  a  water-based  drilling  fluid,  the 
drilling  fluid  may  not  be  discharged 
unless  the  96-hr  LC50  of  the  drilling 
fluid  is  greater  than  30.000  ppm  SPP 
and  it  passes  the  static  sheen  test  for 
free  oil. 

Cadmium  and  Mercury  in  Barite. 
There  shall  be  no  discharge  of  drilling 
fluids  to  which  barite  has  been  added  if 
such  barite  contains  mercury  in  excess 
of  1.0  mg/kg  (dry  weight)  or  cadmium 
in  excess  of  3.0  mg/kg  (dry  weight). 

The  permittee  shall  analyze  a 
representative  sample  of  each  supply  of 
stock  barite  prior  to  drilling  each  well 
and  submit  the  results  for  total  mercury 
and  cadmium  in  the  Discharge 
Monitoring  Report  (DMR).  If  more  than 
one  well  is  being  drilled  at  a  site,  new 
analyses  are  not  required  for  subsequent 
wells,  provided  that  no  new  supplies  of 
barite  have  been  received  since  the 
previous  analysis.  In  this  case,  the 
results  of  the  previous  analysis  should 
be  used  for  completion  of  the  DMR. 

Alternatively,  the  permittee  may 
provide  certiflcation,  as  documented  by 
the  supplier(s),  that  the  barite  being 
used  on  the  well  will  meet  the  above 
limits.  The  concentration  of  the  mercury 
and  cadmium  in  the  barite  shall  be 
reported  on  the  DMR  as  documented  by 
the  supplier. 

Analyses  shall  be  conducted  by 
absorption  spectrophotometry  (see  40 
CFR  Part  136,  flame  and  flameless  AAS) 
and  the  results  expressed  in  mg/kg  (dry 
weight). 

Toxicity.  Discharged  drilling  fluids 
shall  meet  both  a  daily  minimum  and  a 
monthly  average  minimum  effluent 
toxicity  limitation  of  at  least  30,000 
ppm,  (v/v)  of  a  9:1  seawatermud 
suspended  particulate  phase  (SPP) 


based  on  a  96-hour  test  using 
Mysidopsis  bahia.  The  method  is 
published  in  the  Rnal  effluent 
guidelines  at  58  FR  12507.  Monitoring 
shall  be  performed  at  least  once  per 
month  for  both  the  daily  minimum  and 
the  monthly  average  minimum.  In 
addition,  an  end-of-well  sample  is 
required  (see  definitions).  The  type  of 
sample  required  is  a  grab  sample,  taken 
from  beneath  the  shale  shaker.  Results 
of  toxicity  tests  must  be  reported  on  the 
monthly  DMRs.  Copies  of  the  laboratory 
reports  also  must  be  submitted  with  the 
DMRs. 

Free  Oil.  No  free  oil  shall  be 
discharged.  Monitoring  shall  be 
performed  prior  to  discharges  and  on 
each  day  of  discharge  using  the  static 
(laboratory)  sheen  test  method  in 
accordance  with  the  method  provided 
in  Part  IV.A.3.  as  published  in  the  final 
effluent  guidelines  (58  FR  12506).  The 
discharge  of  drilling  fluids  that  fail  the 
static  sheen  test  is  prohibited.  The 
results  of  each  sheen  test  must  be 
recorded  and  the  number  of 
observations  of  a  sheen  must  be 
reported  on  each  monthly  DMR. 

Maximum  Discharge  Rate.  All 
facilities  are  subject  to  a  maximum 
discharge  rate  of  1,000  barrels  per  hour. 
Discharge  rates  must  be  recorded  and 
the  hourly  discharge  rate  reported  on 
the  monthly  DMR  in  barrels/hour. 

(c)  Monitoring  Requirements.  In 
addition  to  the  above  limitations,  the 
following  monitoring  and  reporting 
requirements  also  apply  to  drilling 
fluids  discharges. 

Drilling  Fluids  Inventory.  The 
permittee  shall  maintain  a  precise 
chemical  inventory  of  all  constituents 
and  their  total  volume  or  mass.added 
downhole  for  each  well.  Information 
shall  be  recorded  but  not  reported 
unless  specifically  requested  by  EPA. 

Volume.  Once  per  month,  the  total 
monthly  volume  (bbl/month)  of 
discharged  drilling  fluids  must  be 
estimated  and  recorded.  The  volume 
shall  be  reported  on  the  monthly  DMR. 

Oil  Content.  There  is  no  numeric 
limitation  on  the  oil  content  of 
discharged  drilling  muds  (except  that 
muds  containing  any  waste  oil.  or  diesel 
oil  as  a  lubricity  agent  shall  not  be 
discharged).  However,  note  that  the  oil 
added  shall  not  cause  a  violation  of 
either  the  toxicity  or  free  oil  limitations 
discussed  above. 

All  discharged  drilHng  fluids, 
including  those  fluids  adhering  to 
cuttings  must  meet  the  limitations  of 
this  section  except  that  discharge  rate 
limitations  do  not  apply  before 
installation  of  the  marine  riser. 


2.  Drill  Cuttings 

The  discharge  of  drill  cuttings  shall  be 
limited  and  monitored  by  the  permittee 
as  specified  in  both  tables  and  below. 

Note:  The  f)ermit  prohibitions  and 
limitations  that  apply  to  drilling  fluids  also 
apply  to  fluids  that  adhere  to  drill  cuttings. 
Any  permit  condition  that  applies  to  the 
drilling  fluid  system,  therefore,  also  applies 
to  cuttings  discharges.  Monitoring 
requirements,  however,  may  not  be  the  same. 

(a)  Prohibitions.  Cuttings  fit)m  Oil- 
Based  Drilling  Fluids.  Prohibitions  that 
apply  to  drilling  fluids,  set  forth  above 
in  B.l(a),  also  apply  to  drill  cuttings. 
Therefore,  the  discharge  of  cuttings  is 
prohibited  when  they  are  generated 
while  using  an  oil-based  or  invert 
emulsion  mud. 

Cuttings  from  Oil  Contaminated 
Drilling  Fluids.  The  discharge  of 
cuttings  that  are  generated  using  drilling 
fluids  that  contain  waste  engine  oil, 
cooling  oil,  gear  oil  or  any  lubricants 
which  have  been  previously  used  for 
purposes  other  than  borehole 
lubrication  is  prohibited. 

Cuttings  generated  using  drilling 
fluids  whidh  contain  diesel  oil.  Drill 
cuttings  generated  using  drilling  fluids 
to  which  any  diesel  oil  has  been  added 
as  a  lubricant  may  not  be  discharged. 

Cuttings  generated  using  mineral  oil. 
The  discharge  of  cuttings  generated 
using  drilling  fluids  which  contain 
mineral  oil  is  prohibited  except  when 
the  mineral  oil  is  used  as  a  carrier  fluid 
(transporter  fluid),  lubricity  additive,  or 
pill. 

No  Discharge  Near  Areas  of  Biological 
Concern.  For  those  facilities  within 
1000  meters  of  an  area  of  biological 
concern  discharge  of  drilling  cuttings  is 
not  allowed. 

(b)  Limitations.  Mineral  Oil. 
Limitations  that  apply  to  drilling  fluids 
also  apply  to  drill  cuttings.  Therefore,  if 
mineral  oil  pills  or  mineral  oil  lubricity 
additives  have  been  introduced  to  a 
water-based  mud  system,  cuttings  may 
be  discharged  if  they  meet  the 
limitations  for  toxicity  and  free  oil. 

Free  Oil.  No  free  oil  shall  be 
discharged.  Monitoring  shall  be 
performed  prior  to  bulk  discharges  and 
on  each  day  of  discharge  using  the  static 
(laboratory)  sheen  test  method  in 
accordance  with  the  method  provided 
in  Part  IV.A.3.  The  discharge  of  cuttings 
that  fail  the  static  sheen  test  is 
prohibited.  The  results  of  each  sheen 
test  must  be  recorded  and  the  number 
of  observations  of  a  sheen  must  be 
reported  on  each  monthly  DMR. 

Toxicity.  Discharged  cuttings 
generated  using  drilling  fluids  with  a 
daily  minimum  or  a  monthly  average 
minimum  96-hour  LC50  of  less  than 
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30,000  ppm,  (v/v)  of  a  9:1  seawater  to 
drilling  fluid  suspended  particulate 
phase  (SPP)  volumetric  ratio  using 
Mysidopsis  bahia  shall  not  be 
discharged. 

(c)  Monitoring  Requirements.  Volume. 
Once  per  month,  the  monthly  total 
discharge  must  be  estimated  and 
recorded.  The  estimated  volume  of 
cuttings  discharged  (bbl/month)  shall  be 
reported  on  the  DMR. 

3.  Produced  Water 

The  discharge  of  produced  water  shall 
be  limited  and  monitored  by  the 
permittee  as  specified  in  both  tables  and 
below. 

(a)  Prohibitions.  No  Discharge  Near 
Areas  of  Biological  Concern.  For  those 
facilities  within  1000  meters  of  an  area 
of  biological  concern  discharge  of 
produced  water  is  not  allowed. 

(b)  Limitations.  Oil  and  Grease. 
Produced  water  discharges  must  meet 
both  a  daily  maximum  limitation  of  42 
ing/1  and  a  monthly  average  limitation 
of  29  mg/I  for  oil  and  grease.  A  grab 
sample  must  be  taken  at  least  once  per   - 
month.  The  daily  maximum  samples 
may  be  based  on  the  average 
concentration  of  four  grab  samples  taken 
within  the  24-hour  period.  If  only  one 
sample  is  taken  for  any  one  month,  it 
must  meet  both  the  daily  and  monthly 
limits.  If  more  samples  are  taken,  they 
may  exceed  the  monthly  average  for  any 
one  day,  provided  that  the  average  of  all 
samples  taken  meets  the  monthly 
limitation.  The  gravimetric  method  is 
specified  at  40  CFR  part  136.  The 
highest  daily  oil  and  grease 
concentration  and  the  monthly  average 
concentration  shall  be  reported  on  the 
monthly  DMR. 

Toxicity.  Produced  water  discharges 
must  meet  a  toxicity  limitation 
projected  to  be  the  limiting  permissible 
concentration  (0.01  x  LC50)  at  the  edge 
of  a  100-meter  mixing  zone.  The  toxicity 
limitation  will  be  calculated  by  EPA 
based  on  each  facility's  site-specific 
water  column  conditions  and  discharge 
configuration.  The  methods  for  this 
determination  are  presented  in 
Appendix  A  of  this  permit  using  the 
Cornell  Mixing  Zone  Expert  System 
(CORMK).  The  CORMIX  (Version  3.2). 
which  is  explained  in  Chapter  4, 
Section  4.4  of  the  Ocean  Discharge 
Criteria  Evaluation  will  be  used  to 
evaluate  the  toxicity  of  the  produced 
water  outfalls. 

Compliance  with  the  toxicity 
limitation  shall  be  demonstrated  by 
conducting  96-hour  toxicity  tests  each 
month  using  Mysidopsis  bahia  and 
inland  silverside  minnow.  The  method 
is  published  in  "Methods  for  Measuring 
the  Acute  Toxicity  of  Eflluents  to 


Freshwater  and  Marine  Oi^anisms" 
(EPA/600/4-90/027F).  The  results  for 
both  species  shall  be  reported  on  the 
monthly  DMR,  once  every  two  months. 
The  operator  shall  also  submit  a  copy  of 
all  laboratory  reports  with  the  DMR. 

(c)  Monitoring  Requirements.  Flow. 
Once  per  month,  an  estimate  of  the  total 
flow  (bbl/month)  must  be  reported  on 
the  DMR. 

4.  Deck  Drainage 

The  discharge  of  deck  drainage  shall 
be  limited  and  monitored  by  the 
permittee  as  specified  in  both  tables  and 
below. 

(a)  Limitations.  Free  Oil.  No  free  oil 
shall  be  discharged.  Monitoring  shall  be 
performed  on  each  day  of  discharge 
using  the  visual  sheen  test  method  in 
accordance  with  the  method  provided  at 
Part  IV.A.4.  The  discharge  of  deck 
drainage  that  fails  the  visual  sheen  test 
is  prohibited.  The  results  of  each  sheen 
test  must  be  recorded  and  the  number 
of  observations  of  a  sheen  must  be 
reported  on  each  monthly  DMR. 

(b)  Monitoring  Requirements. 
Volume.  Once  per  month,  the  monthly 
total  discharge  (bbls/month)  must  be 
estimated  and  reported  on  the  DMR. 

5.  Produced  Sand 

The  discharge  of  produced  sand  is 
prohibited  under  this  general  permit. 
Wastes  must  be  hauled  to  shore  for 
treatment  and  disposal. 

6.  Well  Treatment  Fluids.  Completion 
Fluids,  and  Workover  Fluids 

The  discharge  of  well  treatment 
fluids,  completion  fluids,  and  workover 
fluids  shall  be  limited  and  monitored  by 
the  permittee  as  specified  in  both  tables 
and  below. 

(a)  Limitations.  Free  Oil.  No  &«e  oil 
shall  be  discharged.  Monitoring  shall  be 
performed  prior  to  discharge  and  on 
each  day  of  discharge  using  the  static 
(laboratory)  sheen  test  method  in 
accordance  with  the  method  provided  at 
Part  IV.A.3.  The  discharge  of  well 
treatment,  completion,  or  workover 
fluids  that  fail  ^e  static  sheen  test  is 
prohibited.  The  results  of  each  sheen 
test  must  be  recorded  and  the  number 
of  observations  of  a  sheen  must  be 
reported  on  each  monthly  DMR. 

Oil  and  Grease.  Well  treatment  fluids, 
completion  fluids,  and  workover  fluids 
discharges  must  meet  both  a  daily 
maximum  of  42  mg/1  and  a  monthly 
average  of  29  mg/1  limitation  for  oil  and 
grease.  A  grab  sample  must  be  taken  at 
least  once  per  month  when  discharging. 
The  daily  maximum  concentration  may 
be  based  on  the  average  of  four  grab 
samples  taken  within  the  24-hour 
period.  If  only  one  sample  is  taken  for 


any  one  month,  it  must  meet  both  the 
daily  and  monthly  limits.  If  more 
samples  are  taken,  they  may  exceed  the 
monthly  average  for  any  one  day, 
provideid  that  the  average  of  all  samples 
taken  meets  the  monthly  limitation.  The 
analytical  method  is  the  gravimetric 
method,  as  specified  at  40  CFR  part  136. 
Priority  Pollutants.  For  well  treatment 
fluids,  completion  fluids,  and  workover 
fluids,  the  discharge  of  priority 
pollutants  is  prohibited  except  in  trace 
amounts.  Information  on  the  specific 
chemical  composition  of  any  additives 
containing  priority  pollutants  shall  be 
recorded. 

Note:  If  materials  added  downhole  as  well 
treatment,  completion,  or  workover  fluids 
contain  no  priority  pollutants,  the  discharge  - 
is  assumed  not  to  contain  priority  pollutants 
except  possibly  in  trace  amounts. 

(b)  Monitoring  Requirements. 
Volume.  Once  per  month,  an  estimate  of 
the  total  volume  discharged  (bbls/ 
month)  shall  be  reported  on  the  DMR. 

7.  Sanitary  Waste  (Facilities 
Continuously  Manned  by  10  or  More 
Persons) 

The  discharge  of  sanitary  waste  shall 
be  limited  and  monitored  by  the 
permittee  as  specified  in  bc^  tables  and 
below. 

(a)  Prohibitions.  Solids.  No  floating 
solids  may  be  discharged.  Observations 
must  be  made  once  per  day,  during 
daylight  in  the  vicinity  of  sanitary  waste 
outfalls,  following  either  the  morning  or 
midday  meals  and  at  the  time  during 
maximimi  estimated  discharge.  The 
number  of  days  solids  are  observed  shall 
be  recorded. 

(b)  Limitations.  Residual  Chlorine. 
Total  residual  chlorine  is  a  surrogate 
parameter  for  fecal  coliform.  Dischai^es 
of  sanitary  waste  must  contain  a 
minimum  of  1  mg  residual  chlorine/1 
and  shall  be  maintained  as  close  to  this 
concentration  as  possible.  The  approved 
analytical  method  is  Hach  CN-66-DPD. 
A  grab  sample  must  be  taken  once  per 
month  and  the  concentration  reported. 

(Exception)  Any  facility  which 
properly  maintains  a  marine  sanitation 
device  (MSD)  that  compUes  with 
pollution  control  standards  and 
regulations  under  Section  312  of  the  Act 
shall  be  deemed  in  compliance  with 
permit  limitations  for  sanitary  waste. 
The  MSD  shall  be  tested  annually  for 
proper  operation  and  the  test  results 
maintained  at  the  facility.  The  operate 
shall  indicate  use  of  an  MSD  on  the 
monthly  DMR. 

(c)  Monitoring  Requirements.  Flow. 
Once  per  month,  the  average  flow 
(MGD)  must  be  estimated  and  recorded 
for  the  flow  of  sanitary  wastes. 
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8.  Sanitary  Waste  (Facilities 
Continuously  Manned  by  9  or  Fewer 
Persons  or  Intermittently  by  Any 
Number). 

The  discharge  of  sanitary  waste  shall 
be  limited  and  monitored  by  the 
permittee  as  specified  in  both  tables  and 
below. 

(a)  Prohibitions.  Solids.  No  floating 
solids  may  be  discharged  to  the 
receiving  waters.  An  observation  must 
be  made  once  per  day  when  the  facility 
is  manned,  during  daylight  in  the 
vicinity  of  sanitary  waste  outfalls, 
following  either  the  morning  or  midday 
meal  and  at  a  time  during  maximum 
estimated  discharge.  The  number  of 
days  solids  are  observed  shall  be 
recorded. 

(Exception)  Any  facility  which 
properly  maintains  a  marine  sanitation 
device  (MSD)  that  complies  with 
pollution  control  standards  and 
.  regulations  under  Section  312  of  the  Act 
shall  be  deemed  in  compliance  with 
permit  limitations  for  sanitary  waste. 
The  MSD  shall  be  tested  annually  for 
proper  operation  and  the  test  results 
maintained  at  the  facility.  The  operator 
shall  indicate  use  of  an  MSD  on  the 
monthly  DMR. 

9.  Domestic  Waste.  The  discharge  of 
domestic  waste  shall  be  limited  and 
monitored  by  the  permittee  as  specified 
in  both  tables  and  below. 

(a)  Prohibitions.  Solids.  No  floating 
solids  shall  be  discharged.  In  addition, 
food  waste,  comminuted  or  not,  may  not 
be  discharged  within  12  nautical  miles 
from  nearest  land. 

(b)  Limitations.  Solids.  Comminuted 
food  waste  which  can  pass  through  a  25- 
mm  mesh  screen  (approximately  1  inch) 
may  be  discharged  12  or  more  nautical 
miles  from  nearest  land. 

(c)  Monitoring  Requirements.  Solids. 
An  observation  must  be  made  during 
daylight  in  the  vicinity  of  domestic 
waste  outfalls  following  either  the 
morning  or  midday  meal  and  at  a  time 
during  maximum  estimated  discharge. 
The  number  of  days  solids  are  observed 
must  be  recorded. 

10.  Miscellaneous  Discharges. 
Desalination  Unit  Discharge:  Blowout 
Preventer  Fluid;  Uncontaminated 
Ballast  Water:  Uncontaminated  Bilge 
Water.  Mud,  Cuttings,  and  Cement  at 
the  Seafloor;  Uncontaminated  Seawater: 
Boiler  Blowdown:  Source  Water  and 
Sand:  Uncontaminated  Freshwater. 
Excess  Cement  Slurry,  Diatomaceous 
Earth  Filter  Media. 

The  discharge  of  miscellaneous 
discharges  shall  be  limited  and 
monitored  by  the  permittee  as  specified 
in  both  tables  and  below. 

(a)  Limitations.  Free  Oil.  No  free  oil 
shall  be  discharged.  Monitoring  shall  be 


performed  using  the  visual  sheen  test 
method  once  per  day  when  discharging 
on  the  surface  of  the  receiving  water  or 
by  use  of  the  static  sheen  method  at  the 
operator's  option.  Both  tests  shall  be 
conducted  in  accordance  with  the 
methods  presented  at  IV.A.3  and  IV.A.4. 
Discharge  is  limited  to  those  times  that 
a  visual  sheen  observation  is  possible. 
The  number  of  days  a  sheen  is  observed 
must  be  recorded. 

(Exception):  Miscellaneous  discharges 
may  be  discharged  from  platforms  that 
are  on  automatic  purge  systems  without 
monitoring  for  free  oil  when  the  facility 
is  not  manned.  Discharge  is  not 
restricted  to  periods  when  observation 
is  possible;  however,  the  static 
(laboratory)  sheen  test  method  must  be 
used  during  periods  when  observation 
of  a  sheen  is  not  possible,  such  as  at 
night  or  during  inclement  conditions. 
Static  sheen  testing  is  not  required  for 
miscellaneous  discharges  occiirring  at 
the  sea  floor. 

Section  C.  Other  Discharge  Limitations 

1.  Floating  Solids  or  Visible  Foam 

There  shall  be  no  discharge  of  floating 
solids  or  visible  foam  from  any  source 
other  than  in  trace  amounts. 

2.  Halogenated  Phenol  Compounds 

There  shall  be  no  discharge  of 
halogenated  phenol  compounds  as  a 
part  of  any  waste  streams  authorized  in 
this  permit. 

3.  Dispersants.  Surfactants,  and 
Detergents 

The  facility  operator  shall  minimize 
the  discharge  of  dispersants,  surfactants, 
and  detergents  except  as  necessary  to 
comply  with  the  safety  requirements  of 
the  Occupational  Safety  and  Health 
Administration  and  MMS.  This 
restriction  applies  to  tank  cleaning  and 
other  operations  which  do  not  directly 
involve  the  safety  of  workers.  The 
restriction  is  imposed  because 
detergents  disperse  and  emulsify  oil. 
potentially  increasing  toxic  impacts  and 
making  the  detection  of  a  discharge  of 
free  oil  more  difficult. 

4.  Rubbish.  Trash,  and  Other  Refuse 

The  discharge  of  any  solid  material 
not  authorized  in  the  permit  (as 
described  above)  is  prohibited. 

This  permit  includes  limitations  set 
forth  by  the  U.S.  Coast  Guard  in 
regulations  implementing  Annex  V  of 
MARPOL  73/78  for  domestic  waste 
disposal  from  all  fixed  or  floating 
offshore  platforms  and  associated 
vessels  engaged  in  exploration  or 
exploitation  of  seabed  mineral  resources 
(33  CFR  151).  These  limitations,  as 
specified  by  Congress  (33  U.S.C.  1901, 


the  Act  to  Prevent  Pollution  from 
Ships),  apply  to  all  navigable  waters  of 
the  United  States. 

This  permit  prohibits  the  discharge  of 
"garbage"  including  food  wastes,  within 
12  nautical  miles  from  nearest  land. 
Comminuted  food  waste  (able  to  pass 
through  a  screen  with  a  mesh  size  no 
larger  than  25  mm,  approx.  1  inch)  may 
be  discharge  when  12  nautical  miles  or 
more  from  land.  Graywater,  drainage 
from  dishwater,  shower,  laundry,  bath, 
and  washbasins  are  not  considered 
garbage  within  the  meaning  of  Annex  V. 
Incineration  ash  and  non-plastic 
clinkers  that  can  pass  through  a  25-mm 
mesh  screen  may  be  discharged  beyond 
3  miles  from  nearest  land.  Otherwise, 
ash  and  non-plastic  clinkers  may  be 
discharged  beyond  12  nautical  miles 
from  nearest  land. 

5.  Areas  of  Biological  Concern 

There  shall  be  no  discharge  of  drilling 
muds,  drill  cuttings  and  produced  water 
within  1000  meters  of  Areas  of 
Biological  Concern.  If  at  any  time  it  is 
determined  that  a  facility  is  located 
within  1000  meters  of  an  area  of 
biological  concern,  the  operator  shall 
immediately  cease  discharge  from  these 
outfalls  in  the  area  and  shall  file  an 
application  for  an  individual  permit  as 
provided  in  40  CFR  122.28(b)(3).  The 
operator  may  not  resume  discharging 
firam  these  outfalls  until  an  individual 
permit  has  been  issued. 

Part  II.  Standard  Conditions  for  NPDES 
Permits 

Section  A.  Introduction  and  General 
Conditions 

In  accordance  with  the  provisions  of 
40  CFR  Part  122.41,  et.  seq.,  this  permit 
incorporates  by  reference  ALL 
conditions  and  requirements  applicable 
to  NPDES  permits  set  forth  in  the  Clean 
Water  Act,  as  amended,  as  well  as  ALL 
applicable  regulations. 

1.  Duty  To  Comply 

The  permittee  must  comply  with  all 
conditions  of  this  permit.  Any  permit 
noncompliance  constitutes  a  violation 
of  the  Act  and  is  grounds  for 
enforcement  action  or  for  requiring  a 
permittee  to  apply  and  obtain  an 
individual  NPDES  permit. 

2.  Penalties  for  Violations  of  Permit 
Conditions— 33  USC  §  1319(c) 

(a)  Criminal  Penalties.  (1)  Negligent 
Violations.  The  Act  provides  that  any 
person  who  negligently  violates  permit 
conditions  implementing  Section  301, 
302.  306.  307,  308.  318,  or  405  of  the 
Act  is  subject  to  criminal  penalties  of 
not  less  $2,500  nor  more  than  $25,000 


Federal  Register /Vol.  63.  No.  200 /Friday.  October  16.  1998 /Notices 


55751 


per  day  of  violation,  or  by  imprisonment 
for  not  more  than  1  year,  or  both. 

(2)  Knowing  Violations.  The  Act 

Erovides  that  any  person  who 
aowingly  violates  permit  conditions 
implementing  Sections  301,  302,  306, 
307,  308,  318,  or  405  of  the  Act  is 
subject  to  criminal  penalties  of  not  less 
than  $5,000  nor  more  than  $50,000  per 
day  of  violation,  or  by  imprisonment  for 
not  more  than  3  years,  or  both. 

(3)  Knowing  Endangerment.  The  Act 

Erovides  that  any  person  who 
Dowingly  violates  permit  conditions 
implementing  Sections  301,  302,  303, 

306,  307,  308,  318,  or  405  of  the  Act  and 
who  knows  at  that  time  that  he  is 
placing  another  person  in  imminent 
danger  of  death  or  serious  bodily  injury 
is  subject  to  a  fine  of  not  more  than 
$250,000  per  day  of  violation  for 
individuals  or  up  to  $1  milUon  for 
organizations,  or  by  imprisonment  for 
not  more  than  15  years,  or  both. 

(4)  False  Statements.  The  Act 
provides  that  any  person  who 
knowingly  makes  any  false  material 
statement,  representation,  or 
certification  in  any  application,  record, 
report,  plan,  or  other  document  filed  or 
required  to  be  maintained  under  the  Act 
or  who  knowingly  falsifies,  tampers 
with,  or  renders  inaccurate,  any 
monitoring  device  or  method  required 
to  be  maintained  under  the  Act.  shall 
upon  conviction,  be  punished  by  a  fine 
of  not  more  than  $10,000,  or  by 
imprisonment  for  not  more  than  2  years, 
or  by  both.  If  a  conviction  of  a  p>erson 

is  for  a  violation  committed  after  a  first 
conviction  of  such  person  under  this 
paragraph,  punishment  shall  be  by  a 
fine  of  not  more  than  $20,000  per  day 
of  violation,  or  by  imprisonment  of  not 
more  than  4  years,  or  by  both.  (See 
Section  309(c)  of  the  Clean  Water  Act). 

(b)  Civil  Penalties— 33  USC  §  1319(d). 
The  Act  provides  that  any  person  who 
violates  a  permit  condition 
implementing  Sections  301.  302.  306. 

307.  308.  318.  or  405  of  the  Act  is 
subject  to  a  civil  penalty  not  to  exceed 
$25,000  per  day  for  such  violation.  A 
single  operational  upset  which  leads  to 
simultaneous  violations  of  more  than 
one  pollutant  parameter  shall  be  treated 
as  a  single  violation. 

(c)  Administrative  Penalties.  The  Act 
at  Section  309  allows  that  the  Regional 
Administrator  may  assess  a  Class  I  or 
Class  n  civil  penalty  for  violations  of 
Sections  301.  302.  306.  307.  318.  or  405 
of  the  Act.  A  Class  I  penalty  may  not 
exceed  $10,000  per  violation  nor  shall 
the  maximum  amount  exceed  $25,000. 
A  Class  II  penalty  may  not  exceed 
$10,000  per  day  for  each  day  during 
which  the  violation  continues  except 
that  the  maximum  amount  shall  not 


exceed  $125,000.  An  upset  that  leads  to 
violations  of  more  than  one  pollutant 
parameter  will  be  treated  as  a  single 
violation. 

3.  Duty  to  Mitigate 

The  permittee  shall  take  all 
reasonable  steps  to  minimize  or  prevent 
any  discharge  in  violation  of  this  permit 
which  has  a  reasonable  likelihood  of 
adversely  affecting  human  health  or  the 
environment. 

4.  Permit  Flexibility 

These  permits  may  be  modified, 
revoked  and  reissued  for  the  causes  set 
forth  at  40  CFR  §  122.62.  The  permits 
may  be  terminated  for  the  following 
reasons  (see  40  CFR  122.62): 

(a)  Violation  of  any  terms  or 
conditions  of  this  permit; 

(b)  Obtaining  this  permit  by 
misrepresentation  or  failure  to  disclose 
fully  all  relevant  facts; 

(c)  A  change  in  any  condition  that 
requires  either  a  temporary  or  a 
permanent  reduction  or  elimination  of 
the  authorized  discharge;  or 

(d)  A  determination  that  the  pejmitted 
activity  endangers  human  health  or  the 
environment  and  can  only  be  regulated 
to  acceptable  levels  by  permit 
modification  or  termination. 

The  filing  of  a  request  for  a  permit 
modification,  revocation  and  reissuance, 
or  termination,  or  a  notification  of 
planned  changes  or  anticipated 
noncompliance  does  not  stay  any  permit 
condition. 

5.  Toxic  Pollutants 

Notwithstanding  Part  II.A.4,  if  any 
toxic  effluent  standard  or  prohibition 
(including  any  schedule  of  compliance 
specified  in  such  effluent  standard  or 
prohibition)  is  promulgated  under 
Section  307(a)  of  the  Act  for  a  toxic 
pollutant  which  is  present  in  the 
discharge  and  that  standard  or 
prohibition  is  more  stringent  than  any 
Umitation  on  the  pollutant  in  this 
permit,  this  fwrmit  shall  be  modified  or 
revoked  and  reissued  to  conform  to  the 
toxic  eRluent  standard  or  prohibition 
and  the  permittee  so  notified. 

The  permittee  shall  comply  with 
effluent  standards  or  prohibitions 
established  under  Section  307(a)  of  the 
Act  for  toxic  pollutants  within  the  time 
provided  in  the  regulations  that 
established  those  standards  or 
prohibitions,  even  if  the  permit  has  not 
yet  been  modified  to  incorporate  the 
requirement. 

6.  Civil  and  Criminal  LiabiUty 

Except  as  provided  in  permit    ^ 
conditions  on  "Bypassing"  and 
"Uj>sets"  (see  II.B.3  and  II.B.4).  nothing 


in  this  permit  shall  be  construed  to 
relieve  the  permittee  from  civil  or 
criminal  penalties  for  noncompliance 
with  permit  conditions.  Any  false  or 
misleading  representation  or 
concealment  of  information  required  to 
be  reported  by  the  provisions  of  the 
permit,  the  Act,  or  applicable  CFR 
regulations,  which  avoids  or  effectively 
defeats  the  regulatory  purpose  of  the 
permit  may  subject  the  p>ermittee  to 
criminal  enforcement  pursuant  to  18 
U.S.C.  Section  1001. 

7.  Oil  and  Hazardous  Substance 
Liability 

Nothing  in  this  permit  shall  be 
construed  to  preclude  the  institution  of 
any  legal  action  or  relieve  the  permittee 
from  any  responsibilities,  liabiUties,  or 
penalties  to  which  the  permittee  is  or 
may  be  subject  under  Section  31 1  of  the 
Clean  Water  Act. 

8.  State  Laws 

Nothing  in  this  permit  shall  be 
construed  to  preclude  the  institution  of 
any  legal  action  or  relieve  the  permittee 
from  any  responsibilities,  Uabilities,  or 
penalties  established  pursuant  to  any 
applicable  State  law  or  r^ulation  under 
authority  preserved  by  Section  510  of 
the  Clean  Water  Act 

9.  Property  Rights 

The  issuance  of  this  permit  does  not 
convey  any  property  rights  of  any  sort, 
any  exclusive  privileges,  authorize  any 
injury  to  private  property,  any  invasion 
of  personal  rights,  nor  any  infringement 
of  Federal,  state,  or  local  laws  or 
regulations. 

10.  Onshore  or  Ofiishore  Qmstruction 

This  permit  does  not  authorize  or 
approve  the  construction  of  any  onshore 
or  offshore  physical  structure  of 
facilities  or  the  undertaking  of  any  worii 
in  any  waters  of  the  United  States. 

11.  Severability 

The  provisions  of  this  pwrmit  are 
severable.  If  any  provision  of  this  permit 
or  the  application  of  any  provision  of 
this  f>ermit  to  any  circumstance  is  held 
invalid,  the  application  of  such 
provision  to  other  circumstances,  and 
the  remainder  of  this  permit,  shall  not 
be  affected  thereby. 

12.  Duty  to  Provide  Information 

The  permittee  shall  furnish  to  the 
Regional  Administrator,  within  a 
reasonable  time,  any  information  which 
the  Regional  Administrator  may  request 
to  determine  whether  cause  exists  for 
modifying,  revoking  and  reissuing,  or 
terminating  this  permit,  or  to  determine 
compliance  with  this  permit  The 
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permittee  shall  also  furnish  to  the 
Regional  Administrator  upon  request, 
copies  of  records  required  to  be  kept  by 
this  permit. 

Section  B.  Proper  Operation  and 
Maintenance  of  Pollution  Controls 

1.  Proper  Operation  and, Maintenance 

The  permittee  shall  at  all  times 
properly  operate  and  maintain  all 
facilities  and  systems  of  treatment  and 
control  (and  related  appurtenances)  that 
are  installed  or  used  by  the  permittee  to 
achieve  compliance  with  this  permit. 
Proper  operation  and  maintenance  also 
includes  adequate  laboratory  controls 
and  appropriate  quality  assurance 
procedures.  This  provision  requires  the 
operation  of  backup  or  auxiliary 
facilities  or  similar  systems  which  are 
installed  by  a  permittee  only  when  the 
operation  is  necessary  to  achieve 
compliance  with  the  conditions  of  this 
permit. 

2.  Need  To  Halt  or  Reduce  not  a  Defense 

It  shall  not  be  a  defense  for  a 
permittee  in  an  enforcement  action  that 
it  would  have  been  necessary  to  halt  or 
reduce  the  permitted  activity  in  order  to 
maintain  compliance  with  the 
conditions  of  this  permit. 

3.  Bypass  of  Treatment  Facilities 

(a)  Definitions.  (1)  Bypass  means  the 
intentional  diversion  of  waste  streams 
from  any  portion  of  a  treatment  facility. 

(2)  Seven  property  damage  means 
substantial  physical  damage  to  property, 
damage  to  the  treatment  facilities  that 
causes  them  to  become  inoperable,  or 
substantial  and  permanent  loss  of 
natural  resources  that  can  reasonably  be 
expected  to  occur  in  the  absence  of  a 
bypass.  Severe  property  damage  does 
not  mean  economic  loss  caused  by 
delays  in  production. 

(b)  Bypass  not  exceeding  limitations. 
The  permittee  may  allow  any  bypass  to 
occur  that  does  not  cause  effluent 
limitations  to  be  exceeded,  but  only  if 
it  also  is  for  essential  maintenance  to 
assure  efficient  operation.  These 
bypasses  are  not  subject  to  the 
provisions  of  Section  B.3(c)  and  3(d) 
below. 

(c)  Notice.  (1)  Anticipated  bypass.  If 
the  permittee  knows  in  advance  of  the 
need  for  a  bypass,  it  shall  submit  prior 
notice,  if  possible  at  least  ten  days 
before  the  date  of  the  bypass. 

(2)  Unanticipated  bypass.  The 
permittee  shall,  submit  notice  of  an 
unanticipated  bypass  as  required  in 
Section  D.7  (24-hour  reporting). 

(d)  Prohibition  of  bypass.  (1)  Byp>ass 
is  prohibited  and  the  Regional 
Administrator  may  take  enforcement 


action  against  a  permittee  for  bypass, 
unless: 

(a)  Bypass  was  unavoidable  to  prevent 
loss  of  life,  personal  injury.  or~severe 
property  damage; 

(b)  There  were  no  feasible  alternatives 
to  the  bypass,  such  as  the  use  of 
auxiliary  treatment  facilities,  retention 
of  untreated  wastes,  or  maintenance 
during  normal  periods  of  equipment 
downtime.  This  condition  is  not 
satisfied  if  adequate  back-up  equipment 
should  have  been  installed  in  the 
exercise  of  reasonable  engineering 
judgement  to  prevent  a  bypass  that 
occurred  during  normal  periods  of 
equipment  downtime  or  preventive 
maintenance;  and, 

(c)  The  permittee  submitted  notices  as 
required  under  Section  B.3(c). 

(2)  The  Regional  Administrator  may 
approve  an  anticipated  bypass  after 
considering  its  adverse  effects,  if  the 
Regional  Administrator  determines  that 
it  will  meet  the  three  conditions  listed 
above  in  Section  B. 3(d)(1). 

4.  Upset  Conditions 

(a)  Definition.  Upset  means  an 
exceptional  incident  in  which  there  is 
unintentional  and  temporary 
noncompliance  with  technology-based 
permit  effluent  limitations  because  of 
factors  beyond  the  reasonable  control  of 
the  permittee.  An  upset  does  not 
include  noncompliance  to  the  extent 
caused  by  operational  error,  improperly 
designed  treatment  facilities,  inadequate 
treatment  facilities,  lack  of  preventive 
maintenance,  or  careless  or  improper 
operation. 

(b)  Effect  of  an  Upset.  An  upset 
constitutes  an  affirmative  defense  to  an 
action  brought  for  noncompliance  with 
such  technology-based  permit  effluent 
limitations  if  the  requirements  of 
Section  B.4(c)  are  met.  No 
determination  made  during 
administrative  review  of  claims  that 
noncompliance  was  caused  by  upset, 
and  before  an  action  for  noncompliance, 
is  final  administrative  action  subject  to 
judicial  review. 

(c)  Conditions  Necessary  for  a 
Demonstration  of  Upset.  A  permittee 
who  wishes  to  establish  the  affirmative 
defense  of  upset  shall  demonstrate, 
through  properly  signed, 
contemporaneous  operating  logs,  or 
other  relevant  evidence  that: 

(1)  An  upset  occurred  and  that  the 
permittee  can  identify  the  cause(s)  of 
the  upset; 

(2)  The  permitted  facility  was  at  the 
time  being  properly  operated; 

(3)  "{he  permittee  submitted  notice  of 
the  upset  as  required  by  Section  D.7 
below;  and, 


(4)  The  permittee  complied  with  any 
remedial  measures  required  by  Section 
A.  3,  above. 

(d)  Burden  of  proof.  In  any 
enforcement  proceeding,  the  {>ermittee 
seeking  to  establish  the  occurrence  of  an 
upset  has  the  burden  of  proof. 

5.  Removed  Substances 

Solids,  sewage  sludges,  filter 
backwash,  or  other  pollutants  removed 
in  the  course  of  treatment  or  control  of 
wastewaters  shall  be  disposed  of  in  a 
manner  such  as  to  prevent  any  pollutant 
from  such  materials  from  entering 
navigable  waters.  Any  substance       ^~~^ 
specifically  listed  within  this  permit 
may  be  discharged  in  accordance  with 
specified  conditions,  terms,  or 
limitations. 

Section  C.  Monitoring  and  Records 

1.  Representative  Sampling 

Samples  and  measurements  taken  as 
required  herein  shall  be  representative 
of  the  volume  and  nature  of  the 
monitored  dischai^e. 

2.  Discharge  Rate/Flow  Measurements 

Appropriate  flow  measurement 
devices  and  methods  consistent  with 
accepted  scientific  practices  shall  be 
selected,  maintained,  and  used  to 
ensure  the  accuracy  and  reliability  of 
measurements  of  the  volume  of 
monitored  discharges.  The  devices  shall 
be  installed,  calibrated,  and  maintained 
to  insure  that  the  accuracy  of  the 
measurements  is  consistent  with  the 
accepted  capability  of  that  type  of 
device.  Devices  selected  shall  be 
capable  of  measuring  flows  with  a 
maximiun  deviation  of  less  than  ±10% 
from  true  discharge  rates  throughout  the 
range  of  expected  discharge  volumes. 

3.  Monitoring  Procedures 

Monitoring  must  be  conducted 
according  to  test  procedures  approved 
under  40  CFR  Part  136.  unless  other  test 
procedures  have  been  specified  in  this 
permit  in  Part  IV.  below. 

4.  Penalties  for  Tampering 

The  Clean  Water  Act  provides  that 
any  person  who  falsifies,  tampers  with, 
or  knowingly  renders  inaccurate,  any 
monitoring  device  or  method  required 
to  be  maintained  under  this  permit 
shall,  upon  conviction,  be  punished  by 
a  fine  of  not  more  than  $10,000  per 
violation,  or  imprisonment  for  not  more 
than  2  years,  or  both. 

5.  Retention  of  Records 

The  permittee  shall  retain  records  of 
all  monitoring  information,  including 
all  calibration  and  maintenance  records 
and  all  original  strip  chart  recordings  for 
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continuous  monitoring  instrumentation, 
and  copies  of  all  reports  required  by  this 
permit  for  a  period  of  at  least  3  years 
from  the  date  of  the  sample, 
measurement,  or  report.  This  period 
may  be  extended  by  request  of  the 
Regional  Administrator  at  any  time.  The 
operator  shall  maintain  records  at 
development  and  production  facilities 
for  3  years,  wherever  practicable  and  at 
a  specific  shore-based  site  whenever  not 
practicable. 

6.  Record  Contents 

Records  of  monitoring  information 
shall  include: 

(a)  The  date,  exact  place,  and  time  of 
sampling  or  measurements; 

(b)  The  individual(s)  who  performed 
the  sampling  or  measurements; 

(c)  The  date(s)  analyses  were 
performed; 

(d)  The  individual(s)  who  performed 
the  analyses: 

le)  The  analytical  techniques  or 
methods  used;  and 
(f)  The  results  of  such  analyses. 

7.  Inspection  and  Entry 

The  permittee  shall  allow  the 
Regional  Administrator  or  an  authorized 
representative,  upon  the  presentation  of 
credentials  and  other  documents  as  may 
be  required  by  the  law,  to: 

(a)  Enter  upon  the  permittee's 
premises  where  a  regulated  facility  or 
activity  is  located  or  conducted,  or 
where  records  must  be  kept  under  the 
conditions  of  this  permit; 

(b)  Have  access  to  and  copy,  at 
reasonable  times,  any  records  that  must 
be  kept  under  the  conditions  of  this 
permit: 

(c)  Inspect  at  reasonable  times  any 
facilities,  equipment  (including 
monitoring  and  control  equipment), 
practices,  or  operations  regulated  or 
reouired  under  this  permit;  and 

(id)  Sample  or  monitor  at  reasonable 
times,  for  the  purpose  of  assuring  permit 
compliance  or  as  otherwise  authorized 
by  the  Act.  any  substances  or 
[>arameters  at  any  location. 

Section  D.  Reporting  Requirements 

1.  Plaimed  Changes 

The  permittee  shall  give  notice  to 
Regional  Administrator  as  soon  as 
possible  of  any  planned  physical 
alterations  or  additions  to  the  permitted 
facility.  Notice  is  required  only  when: 

(a)  The  alteration  or  addition  to  a 
facility  permitted  under  the  existing 
source  general  permit  may  meet  one  of 
the  criteria  for  determining  whether  a 
facility  is  a  new  source  in  40  CFR  Part 
122.29(b)  (58  FR  12454;  final  effluent 
guidelines  for  the  offshore  subcategory); 
or 


(b)  The  alteration  or  addition  could 
significantly  change  the  nature  or 
increase  the  quantity  of  pollutants 
discharged,  lliis  notification  applies  to 
pollutants  which  are  subject  neither  to 
effluent  limitations  in  the  permit,  nor  to 
notification  requirements  under  40  CFR 
122.42(a)(1)  (48  FR  14153.  April  1. 1963. 
as  amended  at  49  FR  38049.  September 
26. 1984). 

2.  Anticipated  Noncompliance 

The  permittee  shall  give  advance 
notice  to  the  Regional  Administrator  of 
any  planned  changes  in  the  permitted 
facility  or  activity  which  may  result  in 
noncompliance  with  permit 
requirements. 

3.  Transfers 

This  permit  is  not  transferable  to  any 
person.  Any  new  owner  or  operator 
shall  submit  a  notice  of  intent  to  be 
covered  under  this  general  permit 
according  to  procedures  presented  at 
Part  I.A.4. 

4.  Monitoring  Reports 

See  Part  III.A  of  this  permit. 

5.  Additional  Monitoring  by  the 
Permittee 

If  the  permittee  monitors  any 
pollutant  more  frequently  than  required 
by  this  permit,  using  test  procedures 
approved  under  40  CFR  Part  136  or  as 
specified  in  this  permit,  the  results  of 
this  monitoring  shall  be  included  in  the 
calculation  and  reporting  of  the  data 
submitted  in  the  DMR.  Such  increased 
monitoring  frequency  also  shall  be 
indicated  on  the  DN^ 

6.  Averaging  of  Measurements 

Calculations  for  all  limitations  which 
require  averaging  of  measurements  shall 
utilize  an  arithmetic  mean  unless 
otherwise  specified  by  the  Regional 
Administrator  in  the  permit. 

7.  Twenty-Four  Hour  Reporting 

The  permittee  shall  report  any 
noncompliance  which  may  endanger 
health  or  the  environment  (this  includes 
any  spill  that  requires  reporting  to  the 
state  regulatory  authority).  Information 
shall  be  provided  orally  within  24  hours 
from  the  time  the  permittee  becomes 
aware  of  the  circumstances.  A  written 
submission  shall  be  provided  within  5 
days  of  the  time  the  permittee  becomes 
aware  of  the  circumstances.  The  written 
submission  shall  contain  a  description 
of  the  noncompliance  and  its  cause:  the 
(>eriod  of  noncompliance  including 
exact  dates  and  times,  and  if  the 
noncompliance  has  not  been  corrected, 
the  anticipated  time  it  is  expected  to 
continue:  and.  steps  taken  or  planned  to 


reduce,  eliminate,  and  prevent 
recurrence  of  the  noncompliance.  The 
director  may  waive  the  written  report 
a  case-by-case  basis  if  the  oral  report  has 
been  received  within  24  hours. 

The  following  shall  be  included  as 
information  which  must  be  reported 
within  24  hours: 

(a)  Any  unanticipated  bypass  which 
exceeds  any  effluent  limitation  in  the 
permit: 

(b)  Any  upset  which  exceeds  any 
effluent  limitation  in  the  permit; 

(c)  Violations  of  a  maximum  daily 
discharge  limitation  for  any  of  the 
pollutants  listed  by  the  Director  in  Part 
n  of  the  permit  to  be  reported  within  24 
hours. 

The  reports  should  be  made  to  Region 
4  by  telephone  at  (404)  562-9746.  The 
Regional  Administrator  may  waive  the 
written  report  on  a  case-by-case  basis  if 
the  oral  report  has  been  received  within 
24  hours. 

8.  Other  Noncompliance 

The  permittee  shall  report  all 
instances  of  noncompliance  not 
reported  imder  Part  n.D.7  at  the  time 
monitoring  reports  are  submitted.  The 
reports  shall  contain  the  information 
listed  at  II.D.7. 

9.  Other  Information 

When  the  permittee  becomes  aware 
that  it  failed  to  submit  any  relevant  fiacts 
in  a  permit  application,  or  submitted 
incorrect  information  in  a  permit 
application  or  in  any  report  to  the 
Regional  Administrator,  it  shall 
promptly  submit  such  facts  or 
information. 

10.  Changes  in  Discharges  of  Toxic 
Substances 

For  any  toxic  pollutant  that  is  not 
limited  in  this  permit,  either  as  an 
additive  itself  or  as  a  component  in  an 
additive  formulation,  the  permittee  shall 
notify  the  Regional  Administrator  as 
soon  as  he  knows  or  has  reason  to 
believe  that: 

(a)  Any  activity  has  occurred  or  will 
occur  which  would  result  in  the 
dischaige  of  such  toxic  pollutants  on  a 
routine  or  frequent  basis,  if  that 
discharge  will  exceed  the  highest  of  the 
"notification  levels"  described  at  40 
CFR  122.42(a)(l)(i)  and  (ii); 

(b)  Any  activity  has  occurred  or  will 
occur  which  would  result  in  any 
discharge  of  such  toxic  pollutants  on  a 
non-routine  or  infrequent  basis,  if  that 
discharge  will  exceed  the  highest  of  the 
"notification  levels"  described  at  40 
CFR  122.42(a)(2)(i)  an  (ii).  

11.  Duty  To  Reapply 

If  the  permittee  wishes  to  continue  an 
activity  regulated  by  this  permit  after 
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the  expiration  date  of  this  permit,  the 
permittee  must  submit  an  NOI  to  be 
covered  or  must  &pply  for  a  new  permit. 
Continuation  of  expiring  permits  shall 
be  governed  by  regulations  at  40  CFR 
Part  122.6  and  any  subsequent 
amendments. 

12.  Signatory  Requirements 

All  NOIs.  applications,  reports,  or 
information  submitted  to  the  Director 
shall  be  signed  and  certified  as  required 
at  40  CFR  122.22. 

(a)  All  permit  applications  shall  be 
signed  as  follows:  (1)  For  a  corporation: 
By  a  responsible  corporate  officer.  For 
the  purpose  of  this  section,  a 
responsible  corporate  officer  means: 

(i)  A  president,  secretary,  treasurer,  or 
vice-president  of  the  corporation  in 
charge  of  a  principal  business  function, 
or  any  other  person  who  performs 
similar  policy  or  decision  making 
functions  for  the  corporation;  or, 

(ii)  The  manager  of  one  or  more 
manufacturing,  production,  or  operating 
facilities  employing  more  than  250 
persons  or  having  gross  annual  sales  or 
expenditures  exceeding  S2S  million  (in 
second-quarter  1980  dollars),  if 
authority  to  sign  documents  has  been 
assigned  or  delegated  to  the  manager  in 
accordance  with  corporate  procedures. 

(2)  For  a  partnership  or  sole 
proprietorship — by  a  general  partner  or 
the  proprietor,  respectively. 

(b)  Authorized  Representative.  All 
reports  required  by  the  permit  and  other 
information  requested  by  the  Regional 
Administrator  shall  be  signed  by  a 
person  described  above  or  by  a  duly 
authorized  representative  of  that  person. 
A  person  is  a  duly  authorized 
representative  only  if: 

(1)  The  authorization  is  made  in 
writing  by  a  person  described  above: 

(2)  Tne  aumorization  speciTies  either 
an  individual  or  a  position  having 
responsibility  for  the  overall  operation 
of  the  regulated  fiicility  or  activity,  such 
as  the  position  of  plant  manager, 
operator  of  a  well  or  a  well  field, 
superintendent,  or  position  of 
equivalent  responsibility,  or  an 
individual  or  position  having  overall 
responsibility  for  environmental  matters 
for  the  company.  A  duly  authorized 
representative  may  thus  be  either  a 
named  individual  or  an  individual 
occupying  a  named  position;  and. 

(3)  The  written  authorization  is 
submitted  to  the  Regional 
Administrator. 

(c)  Changes  to  Authorization.  If  an 
authorization  under  paragraph  (b)  of 
this  section  is  no  longer  accurate 
because  a  different  individual  or 
position  has  responsibility  for  the 
overall  operation  of  the  facility,  a  new 


authorization  satisfying  the 
requirements  of  paragraph  (b)  of  this 
section  must  be  submitted  to  the 
Director  prior  to  or  together  with  any 
reports,  information,  or  application  to 
be  signed  by  an  authorized 
representative. 

(d)  Certification.  Any  person  signing  a 
document  under  this  section  shall  make 
the  following  certification: 

I  certify  under  penalty  of  law  that  this 
document  and  all  attachments  were  prepared 
under  my  direction  or  supervision  in 
accordance  with  a  system  designed  to  assure 
that  qualified  personnel  properly  gather  and 
evaluate  the  information  submitted.  Based  on 
my  inquiry  of  the  person  or  persons  who 
manage  the  system,  or  those  persons  directly 
responsible  for  gathering  the  information,  the 
information  submitted  is,  to  the  best  of  my 
knowledge  and  belief,  true,  accurate,  and 
complete.  I  am  aware  that  there  are 
significant  |)enalties  for  submitting  false 
information,  including  the  possibility  of  fine 
and  imprisonment  for  knowing  violations. 

13.  Availability  of  Reports 

Except  for  data  determined  to  be 
confidential  under  40  CFR  Part  2.  all 
reports  prepared  in  accordance  with  the 
terms  of  this  permit  shall  be  available 
for  public  inspection  at  the  Regional 
Office.  As  required  by  the  Act,  the  name 
and  address  of  any  permit  applicant  or 
permittee,  (wrmit  applications,  permits, 
and  effluent  data  shall  not  be 
considered  confidential. 

Part  III.  Monitoring  Reports  and  Permit 
Modification 

Section  A.  Monitoring  Reports 

The  operator  of  each  lease  block  shall 
be  responsible  for  submitting 
monitoring  results  for  each  facility 
within  each  lease  block.  If  there  is  more 
than  one  facility  in  each  lease  block 
(platform,  drilling  ship,  semi- 
submersible),  the  discharge  shall  be 
designated  in  the  following  manner:  101 
for  the  first  facility;  201  for  the  second 
facility;  301  for  the  third  facility,  etc. 

Monitoring  results  obtained  for  each 
month  shall  be  summarized  for  that 
month  and  reported  on  a  Discharge 
Monitoring  Report  (DMR)  form  (EPA 
No.  3320-1),  postmarked  no  later  than 
the  28th  day  of  the  month  following  the 
completed  calendar  month.  (For 
example,  data  for  January  shall  be 
submitted  by  February  28.)  Signed 
copies  of  these  and  all  other  reports 
required  by  Part  II.D  shall  be  submitted 
to  the  following  address:  Director.  Water 
Management  Division.  Clean  Water  Act 
Enforcement  Section.  U.S.  EPA.  Region 
4.  Atlanta  Federal  Center.  61  Forsyth 
Street.  S.W..  Atlanta.  GA  30303-8960. 

All  laboratory  reports  submitted  with 
DMRs  should  clearly  indicate  the  permit 


number,  outfall  number,  and  any  other 
identification  information  necessary  to 
associate  the  report  with  the  correct 
facility,  waste  stream,  and  outfall. 

If  no  discharge  occurs  during  the 
reporting  period,  sampling  requirements 
of  this  permit  do  not  apply.  The 
statement  "No  Discharge"  shall  be 
written  on  the  DMR  form.  If.  during  the 
term  of  this  permit,  the  facility  ceases 
discharge  to  surface  waters,  the  Regional 
Director  shall  be  notified  (at  the  address 
above)  within  60  (sixty)  days  after  the 
permanent  termination  of  discharges 
from  their  facility.  This  notification 
shall  be  in  writing. 

Section  B.  Permit  Modification 

This  permit  shall  be  modified,  or 
alternatively,  revoked  and  reissued,  to 
comply  with  any  applicable  effluent 
standard  or  limitation,  or  sludge 
disposal  requirement  issued  or 
approved  under  sections  301(b)(2)  (C) 
and  (D).  307(a)(2).  and  405(d)(2)(D)  of 
the  Act.  as  amended,  if  the  effluent 
standard  or  limitation,  or  sludge 
disposal  requirement  so  issued  or 
approved: 

(a)  Contains  different  conditions  or  is 
otherwise  more  stringent  than  any 
conditions  in  the  permit;  or 

(b)  Controls  any  pollutant  or  disposal 
method  not  addressed  in  the  permit. 

The  permit  as  modified  or  reissued 
under  this  paragraph  shall  also  contain 
any  other  requirements  of  the  Act  then 
applicable. 

Part  IV.  Test  Procedures  and 
Definitions 

Section  A.  Test  Procedures 

1.  Samples  of  Wastes 

If  requested,  the  permittee  shall 
provide  EPA  with  a  sample  of  any  waste 
in  a  manner  specified  by  the  Agency. 

2.  Drilling  Fluids  Toxicity  Test 

The  approved  sampling  and  test 
methods  for  permit  compliance  are 
provided  in  the  final  effluent  guidelines 
published  at  58  FR  12507  on  March  4. 
1993  as  Appendix  2  to  Subpart  A  of  Part 
435. 

3.  Static  (Laboratory)  Sheen  Test 

The  approved  sampling  and  test 
methods  for  permit  compliance  are 
provided  in  the  final  effluent  guidelines 
published  at  58  FR  12506  on  March  4, 
1993  as  Appendix  1  to  Subpart  A. 

4.  Visual  Sheen  Test 

The  visual  sheen  test  is  used  to  detect 
free  oil  by  observing  the  surface  of  the 
receiving  water  for  the  presence  of  a 
sheen  while  discharging.  A  sheen  is 
defined  as  a  "silvery"  or  "metallic" 
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sheen,  gloss,  or  increased  reflectivity; 
visual  color;  iridescence;  or  oil  slick  on 
the  surface  (see  58  FR  12507).  The 
operator  must  conduct  a  visual  sheen 
test  only  at  times  when  a  sheen  could 
be  observed.  This  restriction  eliminates 
observations  at  night  or  when 
atmospheric  or  surface  conditions 
prohibit  the  observer  fit>m  detecting  a 
sheen  (e.g..  during  rain  or  rough  seas, 
etc.).  Certain  discharges  can  only  occur 
if  a  visual  sheen  test  can  be  conducted. 
The  observer  must  be  {>ositioned  on 
the  rig  or  platform,  relative  to  both  the 
discharge  point  and  current  flow  at  the 
time  of  discharge,  such  that  the  observer 
can  detect  a  sheen  should  it  surface 
down  current  fix>m  the  discharge.  For 
discharges  that  have  been  occurring  for 
at  least  15  minutes  previously, 
observations  may  be  made  any  time 
thereafter.  For  discharges  of  less  than  15 
minutes  duration,  observations  must  be 
made  both  during  discharge  and  5 
minutes  after  discharge  has  ceased. 

5.  Produced  Water  Acute  Toxicity  Test 

The  method  for  determining  the  96- 
hour  LC50  for  effluents  is  published  in 
"Methods  for  Measuring  the  Acute 
Toxicity  of  Effluents  to  Freshwater  and 
Marine  Organisms"  (EPA/600/4-90/ 
02  7F).  The  species  to  be  used  for 
compliance  testing  for  this  permit  are 
Mysidopsis  bahia  and  inland  silverside 
minnows  (Menidia  beryllina) 

Section  B.  Definitions 

1.  Act  means  the  Clean  Water  Act 
(CWA),  as  amended  (33  U.S.C.  1251  et. 
seq.). 

2.  Administrator  means  the 
Administrator  of  EPA,  Region  4.  or  an 
authorized  representative. 

3.  Areas  of  Biological  Concern  for 
waters  within  the  territorial  seas 
(shoreline  to  3-miles  offshore)  are  those 
defined  as  "no  activity  zones"  for 
biological  reasons  by  the  states  of 
Alabama,  Florida  or  Mississippi.  For 
offshore  waters  seaward  of  three  miles, 
areas  of  biological  concern  include  "no 
activity  zones"  defined  by  the 
Department  of  the  Interior  (DOI)  for 
biological  reasons,  or  identified  by  EPA 
in  consultation  with  the  DOI,  the  states. 
or  other  interested  federal  agencies,  as 
containing  biological  communities, 
features  or  functions  that  are  potentially 
sensitive  to  discharges  associated  with 
the  oil  and  gas  industry.  Areas  of 
Biological  Qancem  include,  but  are  not 
limited  to,  the  following:  Southwest 
Rock  (30  06.1'N.  88  12.3'W),  Southeast 
Banks  (30  00.9'N;  87  57.1'W);  17  Fathom 
Hole  (29  55.6"N  88  03.4'W)  and  lease 
blocks  with  Piimacle  Trend  Features. 
These  areas  are  geographically  and  in 
greater  detail  in  Appendix  B.  EPA  may. 


fix)m  time  to  time,  identify  additional 
Areas  of  Biological  Concern. 

4.  Applicable  Effluent  Standards  and 
Limitations  means  all  state  and  Federal 
effluent  standards  and  limitations  to 
which  a  discharge  is  subject  under  the 
Act.  including,  but  not  limited  to. 
effluent  limitations,  standards  of 
performance,  toxic  effluent  standards 
and  prohibitions,  and  pretreatment 
standards. 

5.  Average  Daily  Discharge  Limitation 
means  the  highest  allowable  average  of 
discharges  over  a  24-hour  period, 
calculated  as  the  sum  of  all  discharges 
or  concentrations  measured  divided  by 
the  number  of  discharges  or 
concentrations  measured  that  day. 

6.  Average  Monthly  Discharge 
Limitation  means  the  highest  allowable 
average  of  "daily  discharges"  over  a 
calendar  month;  calculated  as  the  sum 
of  all  "daily  discharges"  measured 
during  a  calendar  month  divided  by  the 
number  of  discharges  measured  that 
month.  The  limitation  may  be  the 
average  of  discharge  rates  or 
concentrations. 

7.  Batch  or  Bulk  Discharge  is  any 
discharge  of  a  discrete  volume  or  mass 
of  effluent  firom  a  pit.  tank,  or  similar 
container  that  occurs  on  a  one-time, 
infrequent,  or  irregular  basis. 

8.  Blowout-Out  Preventer  Control 
Fluid  means  fluid  used  to  actuate  the 
hydraulic  equipment  on  the  blow-out 
preventer  or  subsea  production 
wellhead  assembly. 

9.  Boiler  Blowdown  means  discharges 
from  boilers  necessary  to  minimize 
solids  build-up  in  the  boilers,  including 
vents  fit>m  boilers  and  other  heating 
systems. 

10.  Bulk  Discharge  means  any 
discharge  of  a  discrete  volume  or  mass 
of  effluent  fix>m  a  pit  tank  or  similar 
container  that  occurs  on  a  one-time, 
infrequent,  or  irregular  basis. 

11.  Bypass  means  the  intentional 
diversion  of  waste  streams  from  any 
portion  of  a  treatment  facility. 

12.  Clinkers  are  small  lumps  of 
residual  material  left  after  incineration. 

13.  Completion  Fluids  are  salt 
solutions,  weighted  brines,  polymers 
and  various  additives  used  to  prevent 
damage  to  the  well  bore  during 
operations  which  prepare  the  drilled 
well  for  hydrocarbon  production.  These 
fluids  move  into  the  formation  and 
return  to  the  surface  as  a  slug  with  the 
produced  water.  Drilling  muds 
remaining  in  the  wellbore  during 
logging,  casing,  and  cementing 
operations  or  during  temporary 
abandonment  of  the  well  are  not 
considered  completion  fluids  and  are 
regulated  by  drilling  fluids 
requirements. 


14.  Daily  Average  Discharge  (also 
known  as  monthly  average)  limitations 
means  the  highest  allowable  average 
daily  discharge(s)  over  a  calendar 
month,  calculated  as  the  sum  of  all  daily 
discharge(s)  measured  during  a  calendar 
month  divided  by  the  number  of  daily 
discharge(s)  measured  during  that 
month. 

15.  Daily  Discharge  means  the 
discharge  of  a  pollutant  measured 
during  a  calendar  day  or  any  24-hour 
period  that  reasonably  represents  the 
calendSnfSy  for  purposes  of  sampling. 
For  pollutants  with  limitations 
expressed  in  terms  of  mass,  the  daily 
discharge  is  calculated  as  the  total  mass 
of  the  pollutant  or  waste  stream 
discharged  over  the  sampling  day.  For 
pollutants  with  limitations  expressed  in 
other  units  of  measurement,  the  daily 
discharge  is  calculated  as  the  average 
measurement  of  the  pollutant  over  the 
sampling  day.  Daily  discharge 
determination  of  concentration  made 
using  a  composite  sample  shall  be  the 
concentration  of  the  composite  sample. 
When  grab  samples  are  used,  the  daily 
discharge  determination  of 
concentration  shall  be  the  average 
(weighted  by  flow  value)  of  all  samples 
collected  during  that  sampling  day. 

16.  Daily  Maximum  discharge 
limitations  are  the  highest  allowable 
daily  discharge  rate  or  concentration 
measured  during  a  calendar  day. 

17.  Deck  Drainage  is  all  waste 
resulting  from  platform  washings,  deck 
washings,  deck  area  spills,  equipment 
washings,  rainwater,  and  runoff  from 
curbs,  gutters,  and  drains,  including 
drip  pans  and  wash  areas. 

18.  Desalination  Unit  Discharge 
means  waste  water  associated  with  the 
process  of  creating  freshwater  fit>m 
seawater. 

19.  Development  Drilling  means  the 
drilling  of  wells  required  to  efficiently 
produce  a  hydrocarix>n  formation  or 
formations. 

20.  Diatomaceous  Earth  Filter  Media 
is  the  filter  media  used  to  filter  seawater 
or  other  authorized  completion  fluids 
and  subsequently  washed  from  the 
filter. 

21.  Diesel  Oil  is  the  distillate  fuel  oil. 
as  specified  in  the  American  Society  for 
Testing  and  Materials  (ASTM  ) 
Specification  D975-81.  that  is  typically 
used  as  the  continuous  phase  in 
conventional  oil-based  drilling  fluids, 
which  contains  a  number  of  toxic 
pollutants.  For  the  purpose  of  any 
particular  operation  under  this  permit, 
diesel  oil  shall  refer  to  the  fuel  oil 
present  on  the  facility. 

22.  Domestic  Waste  is  the  discharge 
from  galleys,  sinks,  showers,  safety 
showers,  eye  wash  stations,  hand 
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washing  stations,  fish  cleaning  stations, 
and  laundries. 

23.  Drill  Cuttings  are  particles 
generated  by  drilling  into  the  subsurface 
geological  formations  including  cured 
cement  carried  to  the  surface  with  the 
drilling  fluid. 

24.  Drilling  Fluids  are  any  fluids  sent 
down  the  hole  used  in  rotary  drilling  of 
wells  to  clean  and  condition  the  hole 
and  counterbalance  formation  pressure, 
from  the  time  a  well  is  begun  until  final 
cessation  of  drilling  in  that  hole  and 
includes  the  four  classes  of  drilling 
fluids:  water-based,  oil-based,  enhanced 
mineral  oil,  and  synthetic-based.  (1)  A 
water-based  drilling  fluid  has  water  as 
the  continuous  phase  and  the 
suspending  medium  for  solids,  whether 
or  not  oil  is  present.  (2)  An  oil-based 
drilling  fluid  has  diesel  oil.  mineral  oil, 
or  some  other  oil,  but  neither  a  synthetic 
material  nor  enhanced  material  oil,  as 
its  continuous  phase  with  water  as  the 
dispersed  phase.  (3)  An  enhanced 
mineral  oil-based  drilling  has  an 
enhanced  mineral  oil  as  its  continuous 
phase  with  water  as  the  dispersed 
phase.  (4)  A  synthetic-based  drilling 
fluid  has  a  synthetic  material  as  its 
continuous  phase  with  water  as  the 
dispersed  phase. 

25.  End  of  well  Sample  means  the 
sample  taken  after  the  final  log  run  is 
completed  and  prior  to  bulk  discharge. 

26.  Excess  Cement  Slurry  means  the 
excess  mixed  cement,  including 
additives  and  wastes  from  equipment 
washdown  after  a  cementing  operation. 

27.  Existing  Sources  are  facilities 
conducting  exploration  activities  and 
those  that  have  commenced 
development  or  production  activities 
that  were  permitted  as  of  the  effective 
date  of  the  Offshore  Guidelines  (March 
4.  1993). 

28.  Free  Oil  is  oil  that  causes  a  sheen, 
streak,  or  slick  on  the  surface  of  the  test 
container  or  receiving  water:  which 
methodology  for  compliance  is 
determined  in  the  |>ermit. 

29.  Garbage  "means  all  kinds  of  food 
waste,  wastes  generated  in  living  areas 
on  the  facility,  and  operational  waste, 
excluding  fresh  Hsh  and  parts  thereof, 
generated  during  the  normal  operation 
of  the  facility  and  liable  to  be  disposed 
of  continuously  or  periodically,  except 
dishwater,  graywater,  and  those 
substances  that  are  defined  or  listed  in 
other  Annexes  to  MARPOL  73/78." 

30.  Grab  Sample  means  an  individual 
sample  collected  in  less  than  15 
minutes. 

31.  Graywater  is  drainage  from 
dishwater,  shower,  laundry,  bath,  and 
washbasin  drains  and  does  not  include 
drainage  from  toilets,  urinals,  hospitals. 


and  drainage  from  cargo  areas  (see 
MARPOL  73/78  reeulations). 

32.  Inverse  Emulsion  Drilling  Fluids 
are  oil-based  drilling  fluids  which  also 
contain  large  amounts  of  water. 

33.  Live  Bottom  Areas  are  those  areas 
that  contain  biological  assemblages 
consisting  of  such  sessile  invertebrates 
as  sea  fans,  sea  whips,  hydroids. 
anemones,  ascideians  sponges, 
bryozoans,  seagrasses.  or  corals  living 
upon  and  attached  to  naturally 
occurring  hard  or  rocky  formations  with 
fishes  and  other  fauna. 

34.  Maximum  Hourly  Rate  is  the 
greatest  number  of  barrels  of  drilling 
fluids  discharged  within  one  hour, 
expressed  as  barrels  per  hour. 

35.  Muds,  Cuttings,  and  Cement  at  the 
Seafloor  means  discharges  that  occur  at 
the  seafloor  prior  to  installation  of  the 
marine  riser  and  during  marine  riser 
disconnect,  well  abandonment,  and 
plugging  operations. 

36.  National  Pollutant  Discharge 
Elimination  System  (NPDES)  means  the 
national  program  for  issuing,  modifying, 
revoking  and  reissuing,  terminating, 
monitoring,  and  enforcing  permits,  and 
imposing  and  enforcing  pretreatment 
requirements  under  sections  307.  318. 
402.  403.  and  405  of  the  Act. 

37.  New  Source  means  any  facility  or 
activity  of  this  subcategory  that  meets 
the  definition  of  "new  source"  under  40 
CFR  122.2  and  meets  the  criteria  for 
determination  of  new  sources  under  40 
CFR  122.29(b)  applied  consistently  with 
all  of  the  following  definitions:  (i)  The 
term  water  area  as  used  in  the  term 
"site"  in  40  CFR  122.29  and  122.2  shall 
mean  the  water  area  and  ocean  floor 
beneath  any  exploratory,  development, 
or  production  facility  where  such 
facility  is  conducting  its  exploratory, 
development  or  production  activities, 
(ii)  the  term  significant  site  preparation 
work  as  used  in  40  CFR  122.29  shall 
mean  the  process  of  surveying,  clearing, 
or  preparing  an  area  of  the  ocean  fioor 
for  the  purpose  of  constructing  or 
placing  a  development  or  production 
facility  on  or  over  the  site. 

38.  No  Activity  Zones  include  those 
areas  identified  by  MMS  where  no 
structures,  drilling  rigs,  or  pipelines  will 
be  allowed.  These  zones  are  identified 
as  lease  stipulations  in  U.S.  Department 
of  the  Interior,  MMS,  August  1990. 
Environmental  Impact  Statement  for 
Sales  131. 135.  and  137  Western. 
Central,  and  Eastern  Gulf  of  Mexico. 
Additional  no  activity  zones  may  be 
identified  by  MMS  during  the  life  of  this 
permit,  and  by  the  States  of  Alabama. 
Mississippi  and  Florida  within  their 
territorial  waters  (up  to  3  miles  offshore) 
where  no  structures,  drilling  rigs,  or 
pipelines  will  be  allowed. 


39.  No  Discharge  Areas  are  areas 
specified  by  EPA  where  discharge  of 
pollutants  may  not  occur. 

40.  Non-Operational  Leases  are  those 
leases  on  which  no  discharge  has  taken 
place  within  2  years  prior  to  the 
effiective  date  of  the  new  general 
permits. 

41.  Operating  Facilities  are  leases  on 
which  a  discharge  has  taken  place 
within  2  years  of  the  effective  date  of 
the  new  general  permits. 

42.  Packer  Fluids  are  low  solids  fluids 
between  the  packer,  production  string, 
and  well  casing.  They  are  considered  to 
be  workover  fluids. 

43.  Priority  Pollutants  are  the  126 
chemicals  or  elements  identified  by 
EPA,  pursuant  to  section  307  of  the 
Clean  Water  Act  and  40  CFR  401.15. 

44.  Produced  Sand  is  slurried 
particles  used  in  hydraulic  fracturing, 
the  accumulated  sands  and  scales 
particles  generated  during  production. 
Produced  sand  also  includes  desander 
discharge  from  produced  water  waste 
stream  and  blowdown  of  water  phase 
from  produced  water  treating  systems. 

45.  Produced  Water  is  water  and 
particulate  matter  associated  with  oil 
and  gas  producing  formations.  Produced 
water  includes  small  volumes  of  treating 
chemicals  that  return  to  the  surface  with 
the  produced  fluids  andpass  through 
the  produced  water  treating  system. 

46.  Sanitary  Waste  means  human 
body  waste  discharged  from  toilets  and 
urinals. 

47.  Severe  Property  Damage  means 
substantial  physical  damage  to  property, 
damage  to  the  treatment  facilities  which 
cause  them  to  become  inoperable,  or 
substantial  and  permanent  loss  of 
natural  resources  which  can  reasonably 
be  expected  to  occur  in  the  absence  of 

a  bypass.  Severe  property  damage  does 
not  mean  economic  loss  caused  by 
delays  in  production. 

48.  Sheen  means  a  silvery  or  metallic 
sheen,  gloss,  or  increased  reflectivity; 
visual  color,  iridescence;  or  oil  slick  on 
the  water  surface. 

49.  Source  Water  and  Sand  are  the 
water  and  entrained  solids  brought  to 
the  surface  from  non-hydrocarbon 

,  bearing  formations  for  the  purpose  of 
pressure  maintenance  or  secondary 
recovery. 

50.  Spotting  means  the  process  of 
adding  a  lubricant  (spot)  downhole  to 
free  stuck  pipe. 

51.  Territorial  Seas  means  the  belt  of 
the  seas  measured  from  the  line  of 
ordinary  low  water  along  that  portion  of 
the  coast  which  is  in  direct  contact  with 
the  open  sea  and  the  line  marking  the 
seaward  limit  of  inland  waters,  and 
extending  seaward  a  distance  of  three 
miles. 
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52.  Trace  Amounts  means  that  if 
materials  added  downhole  as  well 
treatment,  completion,  or  workover 
fluids  do  not  contain  priority  pollutants 
then  the  discharge  is  assumed  not  to 
contain  priority  pollutants  except 
possibly  in  trace  amounts. 

53.  uncontaminated  Ballast/Bilge 
water  means  seawater  added  or  removed 
to  maintain  proper  draft. 

54.  Uncontaminated  Seawater  means 
seawater  that  is  returned  to  the  sea 
without  the  addition  of  chemicals. 
Included  are  (1)  discharges  of  excess 
seawater  that  permit  the  continuous 
operation  of  fire  control  and  utility  lift 
pumps.  (2)  excess  seawater  from 
pressure  maintenance  and  secondary 
recovery  projects,  (3)  water  released 
during  the  training  and  testing  of 
personnel  in  fire  protection.  (4)  seawater 
used  to  pressure  test  piping,  and  (5) 
once  through  non-contact  cooling  water. 

55.  Uncontaminated  Freshwater 
"freshwater  which  is  discharged 
without  the  addition  of  chemicals: 
examples  include:  (1)  discharges  of 
excess  freshwater  that  permit  the 


continuous  operation  of  fire  control  and 
utihty  lift  pumps,  (2)  excess  freshwater 
from  pressure  maintenance  and 
secondary  recovery  projects,  (3)  water 
released  during  fire  protection  tests  and 
training,  and  (4)  water  used  to  pressure 
test  piping." 

55.  Upset  means  an  exceptional 
incident  in  which  there  is  unintentional 
and  temporary  noncompliance  with 
technology-based  permit  effluent 
limitations  because  of  factors  beyond 
the  reasonable  control  of  the  permittee. 
An  upset  does  not  include 
noncompliance  to  the  extent  caused  by 
operational  error,  impro{}erly  designed 
treatment  facilities,  inadequate 
treatment  facilities,  lack  of  preventive 
maintenance,  or  careless  or  improper 
operation. 

56.  Well  treatment  fluids  are  any  fluid 
used  to  restore  or  improve  productivity 
by  chemically  or  physically  altering 
hydrocarbon-bearing  strata  after  a  well 
has  been  drilled.  These  fluids  move  into 
the  formation  and  return  to  the  surface 
as  a  slug  with  the  produced  water. 

Existing  Sources 


Stimulation  fluids  include  substances 
such  as  acids,  solvents,  and  propping 
agents. 

57.  Workover  fluids  are  salt  solutions, 
weighted  brines,  polymers,  and  other 
specialty  additives  used  in  a  producing 
well  to  allow  safe  repair  and 
maintenance  or  abandonment 
procedures.  High  solids  drilling  fluids 
used  during  workover  operations  are  not 
considered  woii^over  fluids  by 
definition  and  therefore  must  meet 
drilling  Huid  effluent  limitations  before 
discharge  may  occiu'.  Packer  fluids,  low 
solids  fluids  between  the  packer, 
production  string,  and  well  casing  are 
considered  to  be  workover  fluids  and 
must  meet  only  the  effluent 
requirements  imposed  on  workover 
fluids. 

58.  The  tenn  MGD  means  million 
gallons  per  day. 

59.  The  term  mg/1  means  milligrams 
per  liter  or  parts  per  million  (ppm). 

60.  The  term  ug/1  shall  means 
micrograms  per  liter  or  part  per  billion 
(ppb). 


Table  2.— Effluent  Limitations,  Prohibitions,  and  Monitoring  Requirbhents  for  the  Eastern  Gulf  of  Mexkxd 

NPDES  General  Permit 


Regulated  & 

Monitoring  requirement 

monitored  dis- 
charge param- 

Discttarge limitation/prohMion 

Discharge 

Measurement 

Sample  type/ 

ReoordecV 

eter 

frequeixry 

method 

reported  value 

Drilling  Fluids 

Oil-based  Drill- 

No discharge. 

ing  Fluids. 

Oil-contami- 

No discharge. 

nated  Drilling 

Fluids. 

Drillir>g  Fluids  to 

No  discharge. 

Which  Diesel 

Oil  has  been 

- 

Added. 

Mercury  and 

No  discharge  of  driHing  fluids  it 

Once  per  new 

Flame  and 

mg  Hg  and  mg 

• 

Cadmium  in 

added  barite  contains  Hg  in 

source  of  bar- 

tiametess 

CcVKg  nstock 

Barite. 

excess  of  1.0  mg/kg  or  Cd  in 
excess  of  3.0  mg^  (dry  wt). 

ite  used. 

aas. 

barite. 

Toxicity* 

30,000  ppm  daily  minimum  

Once/month  

Qrab^96^ 

Minimum  LC50 

30,000    ppm    monthly    average 

Once/end  of 

LC50  using 

of  tests  per- 

mtntmurn. 

weNf. 

Mysktopsis 

formed  and 

Once/month  

tMta.- Meth- 
od at  58  FR 
12507. 

monthly  aver- 
age LC50. 

Free  Oil 

No  free  oil „ 

Once/day  prior 

Static  sheen; 

Number  of  days 

to  discharge. 

Method  at  56 
FR  12506. 

sheen  ob- 
served. 

Maximum  Dis- 

1,000 barrels/hr 

Once/hour 

Estimate 

Max.  hourty  rate 

charge  Rate. 
Mineral  Oil  

Mineral  oil  may  t>e  used  only  as 
a  carrier  fluid,  lubricity  addh 
tive,  or  pill. 

mbbVhr 

Drilling  Fluids 

Record 

Once/weH 

Inventory 

Chemical  con- 

Inventory. 

stituents. 

Volume 

Report  

Oncfr'month  

Estimate 

•wlonthty  total  in 
bbl/month. 
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Table  2.— Effluent  Limitations.  Prohibitions,  and  Monitoring  Requirements  for  the  Eastern  Gulf  of  Mexico 

NPDES  General  Permit— Continued 


Regulated  & 
monitored  dis- 
charge param- 

Monitoring requirement 

Discharge 

Discharge  limitation/prohibition 

Measurement 

Sample  type/ 

Recorded/ 

eter 

frequency 

method 

reported  value 

Within  1000  Me- 

No discharge. 

ters  of  an 

Areas  of  Bio- 

k>gical  Con- 

— 

cern  (ABC). 

DnJI  Cuttinos  

NOTE:  Dnll  cuttinos  are  subiect  to  the  same  limitations/orohibitions  as 

drilling  fluids  except  Maximum  Dis- 

charge  Rate. 

Free  Oil 

No  free  oil 

OfKe/day  prior 

Static  sheen; 

Number  of  days 

to  discharge. 

Method  at  58 
FR  12506. 

sheen  ob- 
sen/ed 

Volume 

Report 

Once/month  

Estimate 

Monthly  total  in 
bbl/month 

Producad  Water 

Oil  and  Grease 

42  mg/l  daily  maximum  and  29 
mg/l  monthly  average. 

Once/month'  ... 

Grab/ 
Gravimetric. 

Daily  max.  and 

monthly  avg. 

Toxfcily 

Acute  toxicity  (LC50);  critkal  di- 

Once/2 months 

Grab/96-hour 

Minimum  LC50 

lution  as  specified  by  the  re- 

LC50 using 

for  both  spe- 

quirements   at    Part    I.B.3(b) 

Mysidopsis 

cies  and  full 

and  Appendix  A  of  this  permit. 

bahia  and  in- 
land silverside 
minnow 
(Method  in 
EPA/600/4- 
90/027F). 

laboratory  re- 
port 

fkmitibU 

Once/month  

Estimate 

Monthly  rate 

month). 

• 

Within  1000  me- 

No discharge. 

ters  of  an 

Area  of  B«o- 

togical  Con- 

■ 

cern  (ABC). 

Deck  Drainage 

Free  Oil 

No  free  oil 

Once/day  when 

Visual  sheen  .... 

Numt>er  of  days 

discharging  ". 

sheen  ol>- 
served 

> 

Volume  (bbV 
month). 

Once/month  

Estimate 

Monthly  total 

Produced  Sand  '. 

No  Discharge. 
Free  Oil 

Well  Treatment,  Completion,  and 
Workover  Flutds  (includes  pack- 

1^ free  oil 

Once^day  when 

Static  sheen 

Number  of  days 

discharging. 

sheen  ob- 

er fluids)*. 

served 

Oil  and  Grease 

42  mg/l  daily  maximum  and  29 

Or)ce/month  

Grab/ 

Daily  max.  and 

mg/l  monthly  average. 

Gravimethc. 

monthly  avg. 

Pnonty  Pollut- 
ants. 

No  orioritv  oollutants  

IMonitor  added 

materials. 

Volume  (bbl/ 

Once/month  

Estimate 

Monthly  total 

month). 

Sanitary      Waste      (Continuously 

Sows  

No  ftoating  solids .- 

Once/day.  in 

Observation  

Number  of  days 

manned   by    10   or   more   per- 

. 

daylight. 

solids  ob- 

sorw)'. 

served 

» 

ResKJual  Chto- 
rir>e. 

At  least  (but  as  ctose  to)  1  mg/l 

OfKe/month  

Grab/Hach  CN- 
66-DPD. 

Cor>centration 

Ftow  (MGD)  

Once/month  

Estimate. 

Sanitary      Waste      (Continuously 

Solids  

No  fkMiting  solids 

Once/day.  in 

Observation  

Number  of  days 

manned  by  9  or  fewer  persons 

daylight. 

solids  ob- 

or mtermittentty  by  any) ,. 

served 

Donriesttc  Waste  

SoMs  

No  fkMting  solids;  no  kxx)  waste 

Once/day  fol- 

Observation  

Number  of  days 

within     12     miles     of     land: 

towing  morn- 

soMs ob- 

comminuted food  waste  small- 

ing or  midday 

served 

er   than    25-mm    t>eyond    12 

meal  a!  time 

miles. 

of  maximum 
expected  dis- 
charge. 
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Table  2.— Effluent  Limitations.  Prohibitions,  and  Monitoring  REomREMENTS  for  the  Eastern  Gulf  of  Mexico 

NPDES  General  Permit— Continued 


Regulated  & 
monitored  dis- 
charge param- 
eter 

Discharge  iimitatkMVprohbition 

Monilorirtg  requirement 

Discharge 

Measurement 
frequency 

Sample  type/ 
method 

Recorded/ 
reported  value 

Miscellaneous       Discharges — De- 

Free  Oil 

No  free  oil 

Once/day  when 
discharging. 

Visual  she^  .... 

Number  of  days 
sheen  ob- 
served 

saHnation    Unit;    Bk>wout    Pre- 
venter   Fluid;    Uncontaminated 
BaHast/Bilge       Water.        Mud. 
Cuttings,    and   Cement   at   the 
Seafk)or;  Uncontaminated  Sea- 
water;  Boiler  Blowdown;  Source 
Water             and             Sand; 
Uncontaminated    Fresh    Water; 
Excess  Cement  Sluny;  Diatoma- 
ceous  Earth  Filter  Media. 

•Toxicity  test  to  be  conducted  using  suspended  particulate  phase  (SPP)  of  a  9:1  seawater:mud  dilution.  The  sample  shaN  be  taken  beneath 
the  shale  shaker,  or  if  there  are  no  returns  across  the  shaker,  the  sample  must  be  taken  from  a  kxation  that  is  characteristic  of  the  overal  mud 
system  to  be  disctiarged. 

*>  Sample  shall  be  taken  after  the  final  tog  run  is  completed  and  prior  to  txjik  discharge. 

'The  daily  maximum  concentratton  may  be  based  on  the  average  of  up  to  four  grab  sample  results  in  the  24  hour  period. 

«When  discharging  and  facility  is  manned.  Monitoring  shall  t>e  accomplished  during  times  wtien  observation  of  a  visual  sheen  on  the  turfaoe 
of  the  receiving  water  is  possit)le  in  the  vicinity  of  the  discharge. 

*  No  discharge  of  pnorrty  polkJtants  except  in  trace  amounts.  Informatton  on  the  specific  chenvcal  compositton  sttal  be  recorded  but  not  re- 
ported unless  requested  by  EPA. 

'Any  facility  tttat  properly  operates  and  maintains  a  marirw  sanitatk>n  devKe  (MSD)  ttiat  complies  with  polution  control  stwxlerds  and  regule- 
ttons  under  Sectk>n  312  of  the  Act  stiall  be  deemed  to  be  in  compliance  with  permit  limitations  tor  sanitary  waste.  Ttte  MSD  shaN  t>e  tested  yewty 
for  proper  operation  and  test  results  maintained  at  the  facility. 

New  Sources 

Table  3.—  Effluent  Limitations,  Prohibitions,  and  Monitoring  Requirements  for  the  Eastern  Gulf  of 

Mexico  NPDES  General  Permit 


Discharge 


Regulated  & 
morvtored  dis- 
charge param- 
eter 


Discharge  limitation/prohibition 


Monitoring  requirement 


Measurement 
frequerKry 


Sample  type/ 
meltiod 


Recorded/re- 
ported vakM 


DriNing  Rukte 


Oil-t)ased  Drill- 
ing Fluids. 

Oil-contami- 
nated Drilling 
Fluids. 

Drilling  Fluids  to 
Whk:h  Diesel 
Oil  has  been 
Added. 

Mercury  and 
Cadmium  in 
Barite. 

Toxkaty* 


Free  OH 


Maximum  Dis- 
charge Rate. 
Mineral  Oil  


Drilling  Fluids 

Inventory. 
Volume 


No  disctiarge. 
No  discharge. 

No  disctiarge. 

No  discharge  of  drilling  flukls  If    Or>ce  per  new 


added  barite  contains  Hg  in 
excess  of  1.0  mg/kg  or  Cd  in 
excess  of  3.0  mg/kg  (dry  wt). 

30,000  ppm  daily  minimum 

30.000  ppm  monthly  average 
minimum. 


No  free  oil 


1 ,000  barrels/hr 


Mineral  oil  may  t>e  used  only  as 
a  carrier  fluid,  lut>ricity  addi- 
tive, or  pill. 

Record 

Report 


source  of  bar- 
He  used. 


Onoe/month 
Once/end  of 

well^ 
OrKe/month 


Once/day  prior 
to  discharge. 

Once/hour 


Once/well 


Flame  and 
flameless 
AAS. 

Grab/96-hr 
LC50  using 
Mysidopsis 
baftta.  Meth- 
od at  58  FR 
12507. 

Statk:  sheen; 
Method  at  58 
FR  12506. 

Estimate 


Once/month 


tnventory 
Estimate  . 


mg  Hgartdmg 
Cd1(g  in  stock 
ttarite. 

Minimum  LCSO 
of  tests  per- 
formed artd 
monttily  aver- 
age LC5G. 

Number  of  days 
sheen  ob- 
served. 

Max.  hourly  rate 
inbbi/hr. 


Ct>emkal  corv 

stituents. 
Momhiy  total  m 

bbl/month. 
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Table  3.—  Effluent  Umitatkdns,  Prohibitions,  and  Monitoring  Requirements  for  the  Eastern  Gulf  of 

Mexico  NPDES  General  Permit— Continued 


ReQulated  & 
monitored  dis- 
charge param- 

Discharge imitation/|prohfcition 

Monitoring  requirement 

Discharge 

Measurement 

Sample  type/ 

Recorded/re- 

eter 

frequency 

mettKX) 

ported  value 

Within  1000  Me- 

No discharge. 

ters  of  an 

Areas  of  Bk>- 

log«al  Corv 

■ 

~- 

cem  (ABC). 

DnII  CuttKXls  

NOTE:  Dnll  cuttinas  are  subiect  to  the  same  limitations/prohibitions  as 

dhlling  fluids  except  Maximum  Dis- 

charge  Rate. 

Free  Oil      .... 

No  tree  oil 

Once/day  prior 

Static  sheen; 

Huvnber  of  days 

to  discharge. 

Method  at  58 
FR  12506. 

sheen  ot>- 
served 

Volume 

Report 

Ortoe/month  . ... 

Estimate 

Monthly  total  in 
bbl/month 

Produced  Water 

Oil  and  Grease 

42  mQl\  daily  maximum  and  29 
mg/l  monthly  average. 

Once/month «  ... 

Grab/ 
Gravimetric. 

Daily  max.  and 

monthly  avg. 

Tojdcily 

Acute  toxiaty  (LC50):  critKal  di- 

Once/2 monttis 

Grab/96-hour 

Minimum  LC50 

lution  as  specified  by  the  re- 

LC50 using 

for  both  spe- 

quirements   at    Part    I.B.3(b) 

Mysidopsis 

cies  and  full 

and  Appendix  A  of  this  permit. 

baNaand  irv 
land  silverside 
minrww 
(Method  in 
EPA/600/4- 
90m27F). 

laboratory  re- 
port 

Flow(hbl/ 
month). 

Onoe/month  

Estimate 

Monthly  rate 

Within  1000  me- 

Uo discharge. 

ters  of  an 

Area  of  Bio- 

. 

k)gical  Con- 

cern (ABC). 

Deck  Drainage 

Free  Oil 

No  free  oil 

Orwe/day  when 

Visual  sheen  .... 

Number  of  days 

discharging  <«. 

sheen  ob- 
served 

Volume  (bbl/ 

Once/month  

Estimate 

Monthly  total 

month). 

Produced  Sand 

No  Discharge. 

WeN  Treatment,  Completion,  and 
Worfcover  Fluids  (Includes  pack- 

Free Oil 

No  free  oil 

Once/day  wt>en 

Static  sheen 

Number  of  days 

discharging. 

sheen  ob- 

er fluids)  *. 

served. 

Oil  and  Grease 

42  mg^  daily  maximum  and  29 

Once/month  

Grab/ 

Daily  max.  and 

mg/l  monthly  average. 

Gravimetric. 

monthly  avg. 

Priority  Pollut- 
ants. 

No  priority  pollutants  

Monitor  added 

materials. 

Volume  (bbV 

Once/month  

Estimate 

Monthly  total. 

month). 

Sanitary      Waste      (Continuously 

Solids  

No  floating  solids - ^.. 

Once/day.  in 

Observation  

Number  of  days 

manned   »>y    10   or   more   per- 

daylight. 

solids  ob- 

sons)'. 

served. 

Residual 

Once/month 

Grab/Hach  CN- 

Concentration.. 

ChtonneAt 

66-DPD. 

least  (but  as 

ctoseto)  1 

mg/l. 

Flow  (MGD)  

Once/month  

Estimate. 

Sanitary      Waste      (Continuously 

Solids  

No  floating  solids .'......r.. 

Once/day.  in 

Observation  

Numt>er  of  days 

manned  by  9  or  fewer  persons 

dayfight. 

solids  ob- 

or intermittently  by  any) '. 

served. 

Domestic  Waste  

Solids  

No  ftoating  solids;  no  kxxj  waste 

Once/day  fol- 

Observation   

Number  of  days 

within     12     miles     of     land; 

lowing  mom- 

solids  ob- 

comminuted food  waste  small- 

ir>g or  midday 

served. 

er   tttan    25-mm    t>eyond    12 

meal  at  time 

. 

miles. 

of  maximum 

- 

-- 

expected  dis- 
charge. 
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Table  3. —  Effluent  Limitations.  Prohibitions,  and  MoNiTORihJG  Requirements  for  the  Eastern  Gulf  of 

Mexico  NPDES  General  Permit— Continued 


Regulated  & 
monitored  dis- 
charge param- 
eter 

Discharge  hmitation/prohiMtion 

Monitoring  requirement 

Discharge 

Measurement 
frequency 

Sample  type/ 
method 

Recorded^re- 
ported  value 

Miscellaneous  Discharges  Desali- 
nation Unit;  Btowout  Preventer 
Fluid;    Uncontaminated   Ballast/ 
Bilge  Water.  Mud.  Cuttings,  and 
Cement      at      the      Seafkxx; 
Uncontaminated  Seawater;  Boil- 
er Btowdown;  Source  Water  and 
Sand;    Uncontaminated    Fresh- 
water,  Excess  Cement  Slurry, 
Diatomaceous       Earth       Filter 
Media. 

Free  Oil 

No  free  oil 

Once/day  when 
discharging. 

Visual  sheen  .... 

Number  of  days 

sheen  ob- 
served. 

■Toxicity  test  to  be  conducted  using  suspended  particulate  ptiase  (SPP)  of  a  9:1  seawatermud  dikibon.  The  sample  shaH  be  taken  t>eneath 
ttw  shale  shaker,  or  if  there  are  no  returns  across  the  stiaker,  the  sample  must  be  taken  from  a  ktcabon  that  is  cttaractehstic  o*  the  overaN  mud 
system  to  be  discharged. 

»Sample  stiall  be  taken  after  ttw  final  tog  run  is  completed  and  prtor  to  bulk  discharge. 

<^The  daily  maximum  corKentration  may  t>e  based  on  ttte  average  of  up  to  four  grab  sample  results  in  the  24  hour  period. 

oWhen  discharging  and  facility  is  manned.  Monitoring  shall  be  accomplished  during  times  when  observatk)n  of  a  visual  sheen  on  the  surface 
of  the  receiving  water  is  possible  in  the  vidnity.af  the  discharge. 

«No  disctiarge  of  priority  poNutants  except  in  trace  amounts.  Informatkxi  on  ttte  specific  cttemical  compositton  shal  be  recorded  but  not  re- 
ported unless  requested  t>y  EPA. 

'Any  facility  that  property  operates  and  maintains  a  marine  sanitatton  device  (MSD)  that  complies  with  poNution  control  standards  and  regula- 
tmns  under  Sectton  312  of  the  Act  shall  be  deemed  to  be  in  compliance  \Mith  permit  limitations  for  sanitary  waste.  The  MSO  shaM  be  tested  yearly 
for  proper  openrtion  and  test  results  maintained  at  ttie  facility. 


Appendix  A 

Effluent  concentrations  at  the  edge  of  a 
100-ni  mixing  zone  will  be  mcxleled  by  EPA 
for  each  produced  water  outfall  listed  in  an 
operator's  notice  of  commencement  of 
production  operations.  This  projected 
effluent  concentration  will  be  used  to 
calculate  the  permit  limitation  for  produced 
water  toxicity  (0.01  x  projected  effluent 
concentration).  The  dischai^ge  will  be 
modeled  using  each  facility's  measured  water 
column  conditions  and  discharge 
configurations  as  input  for  the  CORMDC 
expert  system  for  hydrodynamic  mixing  zone 
analysis. 

The  notice  of  commencement  of 

Eroduction  operations  will  be  accompanied 
y  a  completed  CORMIX  input  parameter 
table  presented  as  Table  A-1 .  The  input 
parameters  required  are  the  following. 

Anticipated  average  discharge  rate  (bbl/day) 

Water  depth  (meters) 

Discharge  pipe  location  in  the  water  column 

(meters  £rom  surfece  or  bottom) 
Discharge  pipe  orientation  with  respect  to  the 
prevailing  current  (degrees;  0*  is 
coflowing) 
Discharge  pipe  opening  diameter  (meters) 
Discharge  horizontal  angle  between  port 
direction  in  the  horizontal  plane  and  the 
direction  of  ambient  flow:  (sigma) 
These  parameters  are  site-specific 
parameters  that  the  operator  must  determine 
through  monitoring  or  measurement  and 
certify  as  true  to  the  best  of  their  knowledge. 
All  other  input  parameters  for  the  OORMIX 
model  are  established  as  the  following. 


Discharge  density:  1070.2  kg/m* 

Discharge  concentration:  100% 

Legal  mixing  zone:  100  meters 

Darcy-Wiesbach  constant  0.2 

Current  speed:  5  cm/sec 

Discharge  pifie  orientation:  Coflowing  with 

current 
Linear  water  column  density  profile; 
Surface  density:  1.023.0  kg/m' 
Density  gradient:  0.163  kg/m  Vm 
The  Region  will  conduct  the  model  using 
the  operator's  input  parameters  and  report 
the  toxicity  limitation  to  the  operator.  If  the 
parameters  supplied  by  the  operator  change 
during  the  life  of  the  permit  (e.g..  average 
discharge  rate  increases  or  decreases,  a 
change  in  discharge  pipe  orientation,  etc.). 
the  operator  should  submit  the  new  input 
parameters  to  the  Region  so  that  a  new 
toxicity  limitation  can  l>e  calculated. 

Compliance  with  the  toxicity  limitation 
will  be  demonstrated  by  conducting  96-hour 
toxicity  tests  using  mysids  [Mysidopsis 
babia)  and  the  Inland  silverside  minnow 
[Mehidia  beryllina)  once  every  two  months. 
The  LC50  for  each  species  will  be  reported 
on  the  DMR  and  a  copy  of  the  complete 
laboratory  refiort  shall  be  submitted. 
Facilities  that  p>ass  six  consecutive 
produced  water  toxicity  tests  for  six  will  be 
allowed  to  change  to  a  frequency  of  once/ 
every  six  months;  otherwise  bimonthly 
testing  shall  continue. 

Table  A-1.  COKMIX  (Veraioii  3.2)  Input 
Parameters  Cor  Toxicity  Limitatioa 
Calculation 

Permit  numl>er    


GMG28  

Company: 

Contact  name/Phone  numlier 


Lease  block/number 

Facility  name:  

Paramder 

Dischai^ge  Rate 

Water  depth 
Units  — 

Average  bbl/day 

meters 

Discharge  pipe  location  in  the  water  column 

meters  from  ; 


water  surface,  or 
seafloor 


Discharge  pipe  orientation  (vertical  angle) 
with  respect  to  the  seafloor  Theta 

degrees 

(90*  is  directed  toward  the  surface) 
( -  90*  is  directed  toward  the  seafloor) 
Discharge  pipe  opening  diameter 

meters 

Discharge  horizontal  angle  between  port 
direction  in  the  horizontal  plane  and  the 
direction  of  ambient  flow:  (sigma) 


(0*  is  coflowing  with  ambient  current) 
(90*  is  perpendicular  to  ambient  flow) 
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Part  IV  _ 

Department  of 
Education 

Rehabilitation  Training:  Rehabilitation 
Long-Term  Training — Comprehensive 
System  of  Personnel  Development;  Final 
Priority  and  Applications  for  New  Awards 
for  Fiscal  Year  1999;  Notices 
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DEPARTMENT  OF  EDUCATION 

Rehabilitation  Training:  Rehabilitation 
Long-Term  Training 

aqenCY:  OfTice  of  Special  Education  and 

Rehabilitative  Services,  Department  of 

Education. 

ACTION:  Notice  of  final  priority  for  fiscal 

year  1999  and  subsequent  fiscal  years. 

SUMMARY:  The  Secretary  announces  a 
final  funding  priority  for  fiscal  year 
1999  and  subsequent  fiscal  years  under 
the  Rehabilitation  Training: 
Rehabilitation  Long-Term  Training 
program.  The  Secretary  takes  this  action 
in  order  to  assist  State  vocational 
rehabilitation  (VR)  agencies  in  carrying 
out  their  Comprehensive  System  of 
Personnel  Development  (CSFD)  plans. 
EFFECTIVE  DATE:  This  priority  takes  effect 
on  November  16,  1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Beverly  Steburg.  U.S.  Department  of 
Education,  61  Forsyth  Street,  SW., 
Room  18T91,  Atlanta.  Georgia  30303. 
Telephone:  (404)  562-6336.  Individuals 
who  use  a  telecommunications  device 
for  the  deaf  (TDD)  may  call  the  TDD 
number  at  (404)  562-6347.  Internet 

address:  Beverly StebureOed.gov 

Individuals  with  disabilities  may 
obtain  this  document  in  an  alternate 
format  (e.g..  Braille,  large  print, 
audiotape,  or  computer  diskette)  on 
request  to  the  contact  person  listed  in 
the  preceding  paragraph. 
SUPPLEMENTARY  INFORMATION:  This 
notice  contains  a  final  priority  under  the 
RehabiUtation  Training:  Rehabilitation 
Long-Term  Training  program.  This 

!>rogram  provides  financial  assistance 
or — 

(1)  Projects  that  provide  training 
leading  to  academic  degrees  or 
academic  certificates  in  areas  as 
identified  by  the  Secretary;  and 

(2)  Projects  that  provide  support  for 
medical  residents  enrolled  in  residency 
training  programs  in  the  specialty  of 
physical  medicine  and  rehabilitation. 

On  June  11,  1998  the  Secretary 
published  a  notice  of  proposed  priority 
for  this  program  in  the  Federal  Register 
(63  FR  32106).  This  notice  of  final 
priority  contains  one  change  from  the 
notice  of  proposed  priority,  adding 
language  to  clarify  that  projects  must 
fund  only  academic  degree  or  academic 
certificate  granting  programs.  The 
change  is  fully  explained  in  the 
Analysis  of  Comments  and  Changes 
located  elsewhere  in  this  notice. 

Note:  This  notice  of  final  priority  does  not 
solicit  applications.  In  any  year  in  which  the 
Secretary  chooses  to  use  this  priority,  the 
Secretary  invites  applications  through  a 
notice  in  the  Federal  Ragiater.  A  notice 


inviting  applications  under  this  competition 
is  published  elsewhere  in  this  issue  of  the 
Federal  Register. 

Analysis  of  Comments  and  Changes 

In  response  to  the  invitation  in  the 
notice  of  proposed  priority,  14  parties 
submitted  comments.  An  analysis  of  the 
comments  and  of  the  changes  in  the 
priority  since  publication  of  the  notice 
of  proposed  priority  follows.  Technical 
and  other  minor  changes — and 
suggested  changes  the  Secretary  is  not 
legally  authorized  to  make  under  the 
applicable  statutory  authority — are  not 
addressed. 

Comment:  Five  commenters  offered 
suggestions  concerning  the  format  of  the 
training.  Suggestions  were  made 
encouraging  the  suppon  of  programs 
that  will  provide  an  academic  certificate 
in  specialty  areas  that  could  be  counted 
toward  a  Masters  degree;  be  based  on 
adult  learning  principles;  demonstrate 
collaboration  between  State  VR  agencies 
and  training  programs;  accommodate 
schedules  of  working  staff  (e.g..  distance 
learning  programs,  competency-based 
programs,  and  other  non-traditional 
approaches),  cover  tuition  as  well  as 
non-tuition  costs,  such  as  books,  travel, 
and  fees;  and  allow  part-time  students. 

Discussion:  This  priority  is  premised 
on  the  concept  that  applicants  should 
design  the  training  approach  best  suited 
to  provide  academic  degrees  and 
academic  certificates  to  VR  counselors. 
Many  of  these  and  other  approaches 
were  included  in  the  Supplementary 
Information  section  of  the  proposed 
priority  as  examples  of  possible 
approaches.  If  an  applicant  proposes  to 
carry  out  any  of  these  approaches,  the 
peer  review  process  will  be  used  to 
evaluate  the  merits  of  the  approach. 
However,  the  Secretary  has  no  basis  for 
requiring  all  applicants  to  carry  out  any 
of  these  approaches. 

Changes:  None. 

Comment:  One  commenter  suggested 
that  the  priority  require  a  written 
agreement  between  the  State  VR  agency 
or  agencies  and  the  training  institution. 

Discussion:  There  must  be  a  strong 
link  between  the  training  institution  and 
State  VR  agencies  involved  in  this  effort. 
In  fact,  the  regulations  require  an 
applicant  to  allow  the  State  VR  agency 
an  opportunity  to  review  and  comment 
upon  the  application  before  it  is 
submitted.  The  importance  of  this 
linkage  is  also  recognized  in  one  of  the 
selection  criteria,  which  pertains  to  the 
"relevance  to  the  State-Federal 
rehabilitation  service  program."  While 
an  applicant  may  enter  into  a  written 
agreement  with  a  State  VR  agency,  the 
Secretary  has  no  basis  for  requiring  it. 
For  example,  an  applicant  may  propose 


to  include  a  distance  learning  training 
component,  which  cuts  across  State 
lines.  As  the  distance  learning  training 
program  develops,  it  may  become 
available  to  students  nationwide.  This 
would  require  a  training  institution  to 
have  a  written  agreement  with  every 
participating  State,  which  would  not  be 
feasible  for  the  training  institution  to 
manage.  Thus,  the  Secretary  believes 
that  the  requirement  of  State  agency 
review  and  the  review  criteria  of 
relevance  to  the  State-Federal  service 
program  will  adequately  address  the 
concerns  of  linkage  between  the  State 
agency  and  the  training  institution. 

Changes:  None. 

Comment:  One  commenter  suggested 
limiting  the  competition  to  training 
institutions  that  are  accredited  by  the 
Council  on  Rehabilitation  Education 
(CORE),  as  opposed  to  allowing 
institutions  that  have  applied  for,  but 
not  yet  received,  CORE  accreditation  to 
compete. 

Discussion:  Training  institutions  that 
have  applied  for  CORE  accreditation  are 
eligible  to  compete  for  Rehabilitation 
Long-Term  Training  program  grants  in 
the  field  of  rehabilitation  counseling. 
There  is  no  basis  upon  which  to  limit 
eligibility  in  this  regard.  However,  the 
Secretary  notes  that  the  support  of  those 
institutions  has  been  used  in  the  past  to 
foster  the  growth  of  accredited 
programs. 

Changes:  None. 

Comment:  Two  commenters  suggested 
waiver  of  the  requirement  that  75 
percent  of  the  project  funds  be  used  for 
student  scholarships  and  stipends.  One 
commenter  suggested  that  this  be  done 
to  allow  for  the  building  of  educational 
infrastructure,  especially  in  the  first 
year  of  a  grant.  Another  commenter 
noted  that  the  75  percent  requirement 
eliminates  a  continuing  education 
approach  by  programs  that  operate  on 
"soft  money"  (i.e.,  grant  funds). 

Discussion:  Under  the  regulations  for 
the  Rehabilitation  Long-Term  Training 
program,  the  Secretary  may  waive  this 
requirement  under  certain 
circumstances,  including  the 
establishment  of  new  training  programs. 
The  75  percent  requirement  ensures  that 
training  grants  provide  a  sufficient 
number  of  qualified  personnel  to  the 
public  rehabilitation  program  (primarily 
State  agencies  and  providers  of  services 
to  State  agencies)  because  the  program 
requires  a  payback  obligation  on 
scholarship  recipients,  which  requires 
them  either  to  work  in  the  public 
rehabilitation  program  or  to  repay  the 
cost  of  the  scholarship.  Waiving  the  75 
percent  requirement  would  reduce 
payback  obligations  under  the  grant. 
While  providing  waivers  in  certain 
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situations,  such  as  in  the  first  year  of  a 
project  aimed  at  building  infri^tructuie, 
seems  reasonable  and  may  be  permitted, 
the  number  and  extent  of  waivers 
provided  under  this  competition  need  to 
be  appropriate  in  relation  to  the  purpose 
of  the  program.  In  addition,  this  priority 
is  establi^ed  to  provide  academic 
degrees  and  academic  certificates,  not  to 
provide  general  continuing  education. 

Changes:  Language  in  the  priority  has 
been  added  to  clarify  that,  consistent 
with  section  302(b)(1)  of  the 
Rehabilitation  Act  of  1973,  as  amended 
(Act),  projects  funded  under  this 
priority  must  fund  only  academic 
degree  or  academic  certificate  programs. 

Conunenf :  One  commenter  offered 
specific  langiiage  for  the  priority 
relating  to  innovative  approaches  and 
increasing  professional  luiowledge  and 
skills.  The  commenter  referred  to 
activities  such  as  Ufelong  learning, 
participating  in  dynamic  learning 
environments,  enhanced  personal 
knowledge  and  skills,  and  building 
professicHial  networks. 

A'scussio/i:  If  an  applicant  proposes 
to  include  those  activities,  the  reviewers 
of  the  application  will  evaluate  its 
merits.  However,  the  Secretary  has  no 
basis  for  requiring  all  applicants  to  carry 
out  any  of  these  approaches. 

Changes:  None. 

Comment:  One  commenter  suggested 
that  the  priority  require  curriculum  for 
counselors  that  includes  the  various 
disciplines  that  provide  services  to 
individuals  with  disabilities, 
specifically  communication  disorders, 
such  as  deafness,  hearing  loss,  and 
speech  and  language  disorders. 

Discussion:  The  Secretary  agrees  with 
the  impKirtance  of  training  in  Uie  various 
disciplines  involved  in  rehabilitation. 
However,  this  is  a  curriculum  matter 
that  would  be  addressed  by  the 
academic  training  institution. 

Changes:  None.  "~ 

Comment:  One  commenter  suggested 
that  the  priority  not  be  limited  to 
Masters  degree  programs,  but  include 
undergraduate  degrees  in  cases  in  which 
that  degree  applies. 

Discussion:  The  priority  does  not 
limit  efforts  to  training  at  the  Master's 
degree  level.  Training  to  provide 
academic  degrees  and  academic 
certificates  at  the  undergraduate  level 
can  be  provided. 

Changes:  None. 

Comment:  One  commenter 
recommended  that  the  priority  give 
preference  to  programs  that  do  not 
require  or  would  waive  the  requirement 
for  a  Graduate  Record  Exam  (GRE)  or 
other  entrance  exam  as  a  condition  for 
acceptance  into  the  program. 


Discussion:  The  Secretary  notes  that 
the  piupose  of  this  training  is  to 
improve  the  academic  credentials  of 
State  VR  agency  employees.  Giving 
preference  to  programs  that  waive 
customary  academic  requirements,  such 
as  GREs,  may  be  counterproductive. 
Furthermore,  the  admissions  policies  of 
academic  training  institutions  are  not  an 
issue  in  which  the  Department  becomes 
involved. 

Changes:  None. 

Comment:  Two  commenters  raised 
issues  concerning  the  requirement  that 
trainees  pay  back  two  years  of  paid 
employment  within  the  public 
rehabilitation  system  or  nonprofit 
rehabilitation  or  rehabilitation-related 
agencies  for  every  year  of  support  they 
receive.  Three  primary  issues  were 
raised.  First,  one  commenter  suggested 
that  we  allow  payback  only  at  VR 
agencies.  A  commenter  asked  if  there  is 
any  difEerenca  in  the  payback 
obligations  if  the  grantee  is  a  State  VR 
agency  as  opposed  to  a  training 
institution.  A  commenter  also  asked 
whether,  if  a  State  policy  requires 
payback  in  the  State  agency,  a  State 
agency  may  enforce  that  requirement 
when  using  Rehabilitation  Services 
Administration  (RSA)  training  funds. 

Discussion:  The  Secretary  reminds  the 
commenters  that  the  statute  (section 
302(b)  of  the  Act)  and  the  regulations 
governing  the  Rehabilitation  Long-Term 
Training  program  (34  CFR  part  386) 
require  payback  at  one  of  the  settings 
identified  previously.  Neither  the 
Secretary  nor  the  grantee  may  impose 
more  stringent  requirements.  The 
Secretary  reminds  State  VR  agencies 
that  they  may.  use  State  Vocational 
Rehabilitation  Unit  In-service  Training 
program  funds  or  VR  program  funds  for 
the  purposes  of  CSPD  and  can  impose 
State  payback  reqiiirements. 

Change:  None. 

Comment:  One  conunenter  suggested 
that  awards  be  made  only  to  State  VR 
agencies,  which  then  could  negotiate 
with  training  institutions. 

Discussion:  The  program  statute  does 
not  permit  limiting  the  competition  to 
State  agencies. 

Changes:  None. 

Comment:  Two  commenters  suggested 
that  the  Department  distribute  funds  to 
States  based  on  need  (e.g.,  number  of 
staff  that  need  to  be  trained  or  training 
resources  available). 

Discussion:  These  competitions  are 
not  limited  to  States.  The  awards  are 
competitive  and  will  be  judged  on 
factors  in  the  selection  criteria.  The 
Secretary  agrees  that  need  is  an 
important  factor  and  intends  for 
appUcants  to  demonstrate  need  in  their 
appUcations.  In  addition,  other  factors 


will  be  assessed  during  the  peer  review 
process. 

Changes:  None. 

Comment:  One  UHnmenter  suggested 
that  the  Secretary  give  preference  to 
projects  that  demonstrate  collaboration 
between  State  VR  agencies  and 
institutions  of  higher  education. 

Discussion:  Section  302(b)(2)  of  the 
Act  requires  collaboration  with  VR 
agencies  for  all  long-term  training 
grants. 

Changes:  None. 

Priority 

Rehabilitation  Training:  RehabiUtation 
Long-Tom  Training 

Background 

The  Secretary  has  detennined  that  it 
is  in  the  best  interest  of  the  VR  program 
to  support  creative,  innovative 
approaches  for  assisting  State  agencies 
to  meet  their  statutory  and  regulatory 
personnel  requirements  fra-  VR 
counselfHS  and  to  carry  out  their  CSFD 
plans.  Training  approaches  proposed  by 
applicants  must  address  the  imique 
learning  needs  of  currently  employed 
VR  counselors,  reflect  their  learning 
styles  and  professional  experiences,  and 
be  accessible  at  a  time  and  in  a  place 
that  would  maximize  participation.  In 
an  effort  to  maximize  benefit  to  the  VR 
program  while  minimiring  costs, 
potential  applicants  may  %vish  to 
consider  collaborative  models  with,  for 
example,  community  rehabilitation 
programs,  other  public  agencies,  or 
private  entities.  The  notice  of  proposed 
priority  published  on  June  11, 1998  in 
the  Federal  Regialer  (63  FR  32106) 
included  more  detail  in  the 
SUPPtEMENTAftY  WrOIWIATION  section  of 
the  notice. 

Final  Priority 

Under  34  CFR  75.105(c)(3)  and 
section  302(a)(1)  of  the  Rehabihtation 
Act  of  1973,  as  amended  (the  Act),  the 
Secretary  gives  an  absolute  preference  to 
applications  that  meet  the  following 
priority.  The  Secretary  fimds  under  this 
competition  only  applications  that  meet 
this  absolute  priority: 

Projects  must — 

(1)  Provide  training  leading  to 
academic  degrees  or  academic 
certificates  to  current  vocational 
rehabilitation  counselors,  including 
counselors  with  disabilities,  ethnic 
minorities,  and  those  from  diverse 
backgrounds,  toward  meeting 
designated  State  unit  (DSU)  personnel 
standards  required  under  section 
101(a)(7)  of  the  Act,  commonly  referred 
to  as  the  Comprehensive  System  of 
Personnel  Development  (CSPD): 
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(2)  Address  the  academic  degree  and 
academic  certificate  needs  specified  in 
the  CSPD  plans  of  those  States  with 
which  the  project  will  be  working  and 

(3)  Develop  innovative  approaches 
(e.g..  distance  learning,  competency- 
based  programs,  and  other  methods) 
that  would  maximize  participation  in. 
and  the  effectiveness  of.  project  training. 

Multi-State  projects  and  projects  that 
involve  consortia  of  institutions  and 
agencies  are  also  authorized,  although 
other  projects  will  be  considered. 

The  regulations  in  34  CFR  386.31(b) 
require  that  a  minimum  of  75  percent  of 
project  funds  be  used  to  support  student 
scholarships  and  stipends.  The 
regulations  also  provide  that  the 
Secretary  may  waive  this  requirement 
under  certain  circumstances,  including 
new  training  programs. 

Finally,  the  Secretary  intends  to 
approve  a  wide  range  of  approaches  for 
providing  training  and  different  levels 
of  funding,  based  on  the  quality  of 
individual  projects.  The  Secretary  takes 
these  factors  into  account  in  making 
grants  under  this  priority. 

Goals  2000:  Educate  America  Act 

The  Goals  2000:  Educate  America  Act 
(Goals  2000)  focuses  the  Nation's 
education  reform  efforts  on  the  eight 
National  Education  Goals  and  provides 
a  framework  for  meeting  them.  Goals 
2000  promotes  new  partnerships  to 
strengthen  schools  and  expands  the 
Department's  capacities  for  helping 
communities  to  exchange  ideas  and 
obtain  information  needed  to  achieve 
the  goals. 

This  final  priority  would  address  the 
National  Education  Goal  that  every 
adult  American  will  be  literate  and  will 
possess  the  knowledge  and  skills 
necessary  to  compete  in  a  global 
economy  and  exercise  the  rights  and 
responsibilities  of  citizenship.  The  final 
priority  furthers  the  objectives  of  this 
Goal  by  focusing  available  funds  on 
projects  that  improve  the  skills  of  State 
VR  agency  rehabilitation  counselors, 
which  will  improve  the  responsiveness 
of  the  VR  system  to  adults  with 
disabilities  and  their  vocational 
pursuits. 

Intergovemmenlal  Review 

This  program  is  subject  to  the 
requirements  of  Executive  Order  12372 
and  the  regulations  in  34  CFR  part  79. 
The  objective  of  the  Executive  order  is 
to  foster  an  intergovernmental 
partnership  and  a  strengthened 
federalism  by  relying  on  processes 
developed  by  State  and  local 
governments  for  coordination  and 
review  of  proposed  Federal  financial 
assistance. 


In  accordance  with  the  order,  this 
document  is  intended  to  provide  early 
notification  of  the  Department's  specific 
plans  and  actions  for  this  program. 

Electronic  Access  to  This  Document 

Anyone  may  view  this  document,  as 
well  as  all  other  Department  of 
Education  documents  published  in  the 
Federal  Register,  in  text  or  portable 
document  format  (pdO  on  the  World 
Wide  Web  at  either  of  the  following 
sites: 

http://ocfo.ed.gov.fedreg.htm 
http://www.ed.gov.news.html 

To  use  the  pdf  you  must  have  the  Adobe 
Acrobat  Reader  Program  with  Search, 
which  is  available  free  at  either  of  the 
previous  sites.  If  you  have  questions 
about  using  the  pdf.  call  the  U.S. 
Government  Printing  Office  toll  free  at 
1-888-293-6498. 

Anyone  may  also  view  these 
documents  in  text  copy  only  on  an 
electronic  bulletin  board  of  the 
Department.  Telephone:  (202)  219-1511 
or.  toll  free.  1-800-222-4922.  The 
documents  are  located  under  Option 
G — Files/ Announcements.  Bulletins  and 
Press  Releases. 

Note:  The  official  version  of  this  document 
is  the  document  published  in  the  Federal 
Register. 

Applicable  Program  Regulations:  34  CFR 
parts  385  and  386. 

Program  Authority:  29  U.S.C.  721(b)  and 
(e)  and  7g6(e). 

(Catalog  of  Federal  Domestic  Assistance 
Number:  84.129W.  Rehabilitation  Training: 
Rehabilitation  Lx)ng-Term  Training) 

Dated:  October  9. 1998. 
(udith  E.  Heumann, 

Assistant  Secretary  for  Special  Education  and 
Rehabilitative  Services. 
[FR  Doc.  98-27785  Filed  10-15-98;  8:45  am) 
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DEPARTMENT  OF  EDUCATION 

[CFDA  No.:  84.129W] 

Rehabilitation  Training:  Rehabilitation 
Long-Term  Training— ^mprehensive 
System  of  Personnel  Development; 
Notice  Inviting  Applications  for  New 
Awards  for  Fiscal  Year  (FY)  1999 

Purpose  of  Program:  To  assist  State 
vocational  rehabilitation  agencies  in 
carrying  out  their  Comprehensive 
System  of  Personnel  Development 
(CSPD)  plans. 

Eligible  Applicants:  State  agencies 
and  other  public  or  nonprofit  agencies 
and  organizations,  including  Indian 
Tribes  and  institutions  of  higher 
education,  are  eligible  for  assistance 
under  the  Rehabilitation  Training: 


Rehabilitation  Long-Term  Training 
program. 

Deadline  for  Transmittal  of 
Applications:  Decemher  18,1996. 

Deadline  for  Intergovernmental 
Review:  February  16, 1999. 

Applications  Available:  October  16, 
1998. 

Available  Furids:  $2,000,000. 

Estimated  Range  of  Awards:  $75,000- 
$500,000. 

Estimated  Average  Size  of  Awards: 
$200,000. 

Estimated  Number  of  Awards:  10. 

Note:  The  Department  is  not  bound  by  any 
estimates  in  this  notice. 

Project  Period:  Up  to  60  months. 

Page  Limits:  Part  III  of  the  application, 
the  application  narrative,  is  where  you, 
the  applicant,  address  the  selection 
criteria  used  by  reviewers  in  evaluating 
the  application.  The  applicant  must 
limit  Part  III  to  the  equivalent  of  no 
more  than  45  pages,  using  the  following 
standards: 

(1>  A  "page"  is  8.5"  x  11",  on  one  side 
only  with  1"  margins  at  the  top.  bottom, 
and  both  sides. 

(2)  You  must  double  space  (no  more 
than  three  lines  per  vertical  inch)  all 
text  in  the  application  narrative, 
including  titles,  headings,  footnotes, 
quotations,  references,  and  captions,  as 
well  as  all  text  in  charts,  tables,  figures, 
and  graphs. 

If  you  use  a  proportional  computer 
font,  you  may  not  use  a  font  smaller 
than  a  12-point  font  or  an  average 
character  density  greater  than  18 
characters  per  inch.  If  you  use  a 
nonproportional  font  or  a  typewriter, 
you  may  not  use  more  than  12 
characters  per  inch. 

The  page  limit  does  not  apply  to  Part 
I.  the  cover  sheet;  Part  II,  the  budget 
section,  including  the  narrative  budget 
justification;  Part  IV.  the  assurances  and 
certifications;  or  the  one-page  abstract, 
the  resumes,  the  bibliography,  or  the 
letters  of  support.  However,  you  must 
include  all  of  the  application  narrative 
in  Part  III. 

If.  in  order  to  meet  the  page  limit,  you 
use  print  size,  spacing,  or  margins 
smaller  than  the  standards  specified  in 
this  notice,  we  won't  consider  your 
application  for  funding. 

Applicable  Regulations:  (a)  The 
Education  Department  General 
Administrative  Regulations  (EDGAR)  in 
34  CFR  parts  74.  75.  77.  79.  80.  81.  82. 
85.  and  86:  and  (b)  The  regulations  for 
this  program  in  34  CFR  parts  385  and 
336. 

Priority:  The  Rehabilitation  Training: 
Rehabilitation  Long-Term  Training 
priority  in  the  notice  of  final  priority  for 
this  program,  as  published  elsewhere  in 
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this  issue  of  the  Federal  Repster, 

applies  to  this  competition. 

For  Applications  Contact:  The  Grants 
and  Contracts  Service  Team  (GCST), 
U.S.  Department  of  Education,  600 
Independence  Avenue,  SW  (Room  3317, 
Switzer  Building),  Washington,  DC 
20202-2649;  or  call  (202)  205-8351. 
Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877-8339 
between  8  a.m.  and  8  p.m..  Eastern  time, 
Monday  through  Friday.  The  preferred 
method  for  requesting  applications  is  to 
FAX  your  request  to  (202)  205-8717. 

Individuals  with  disabilities  may 
obtain  a  copy  of  the  application  package 
in  an  alternate  format  by  contacting  the 
GCST.  However,  the  Department  is  not 
able  to  reproduce  in  an  alternate  format 
the  standard  forms  included  in  the  - 
application  package. 

For  Information  Contact:  Beverly 
Stebuig,  U.S.  Department  of  Education. 


Rehabilitation  Services  Administration, 
61  Forsyth  Street,  SW.  Room  18T91. 
Atlanta,  Georgia  30303.  Telephone  (404) 
562-6336. 

Individuals  with  disabilities  may 
obtain  this  document  in  an  alternate 
format  (e.g..  Braille,  large  print, 
audiotape,  or  computer  diskette)  on 
request  to  the  contact  person  listed  in 
the  preceding  paragraph. 

Electronic  Access  to  This  Document 

Anyone  may  view  this  docimient,  as 
well  as  all  other  Department  of 
Education  documents  published  in  the 
Federal  Register,  in  text  or  portable 
document  format  (pdf)  on  the  World 
Wide  Web  at  either  of  the  following 
sites: 

http://ocfo.ed.gov/fedreg.htm 
http://www.ed.gov/news.html 

To  use  the  pdf  you  must  have  the  Adobe 
Acrobat  Reader  Program  with  Search, 
which  is  available  free  at  either  of  the 


previous  sites.  If  you  have  questions 
about  using  the  pdf.  call  the  U.S. 
Government  Printing  Office  toll  free  at 
1-888-293-6498. 

Anyone  may  also  view  these 
documents  in  text  copy  only  on  an 
electronic  bulletin  board  of  the 
Department.  Telephone:  (202)  219-1511 
or.  toll  free.  1-800-222-4922.  The 
documents  are  located  under  Option 
G — Files/ Announcements,  Bulletin  and 
Press  Releases. 

Note:  The  official  version  of  a  document  is 
the  document  published  in  the  Federal 


Program  Authority:  29  U.S.C  774. 
Dated:  October  9. 1998. 
Judith  E.  Heumann, 

Assistant  Secretary  for  Special  Education  and 

Behabilitative  Services. 

(FR  Doc.  98-27786  Filed  lO-lS-98: 8:45  am) 


Friday 

October  16,  1998 


Part  V 


Office  of  Personnel 
Management 


Science  and  Technology  Laboratory 
Personnel  Management  Demonstration 
Project,  Department  of  the  Army;  Notice 
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OFFICE  OF  PERSONNEL 
MANAQEMENT 

Sdenoe  and  Technology  Laboratory 
Paraonnel  Managaniant  Damonatration 
Pro|act,  DapartnMnt  of  the  Army:  the 
Army  EnQkiaar  WMarwaya  Exparfmant 
Station  (WES):  the  Army  Conatnictlon 
CnolnearlnQ  Raaaarch  Labocatorfea 
(CERL);  the  Army  Topographic 
Engineering  Cantor  (TEC);  and  the 
Army  Cokf  Raglona  Raaaarch  and 
Engineering  Laboratory  (CRREL) 

AOtNCT:  Office  of  Personnel 

Management. 

ACTION:  Notice  to  expand  coverage  of  all 

provisions  of  the  WES  Personnel 

Management  Demonstration  Project  to 

include  employees  at  CERL.  TEC.  and 

CRREL. 


r:  5  U.S.C.  4703  authorizes  the 
Office  of  Personnel  Management  (OPM) 
to  conduct  demonstration  projects  that 
experiment  with  new  and  different 
personnel  management  concepts  to 
determine  whether  such  changes  in 
personnel  policy  or  procedures  would 
result  in  improved  Federal  personnel 
management. 

Pub.  L.  103-337.  October  5. 1994, 
permits  the  Department  of  Defense 
(DoD).  with  the  approval  of  OPM.  to 
carry  out  personnel  demonstration 
projects  at  DoD  Science  and  Technology 
(SAT)  Reinvention  Laboratories.  This 
notice  identifies  the  expanded  coverage 
of  the  WES  Personnel  Management 
Demonstration  Project  to  indude 
employees  assigned  to  CERL.  TEC.  and 
CRREL. 

DATES:  This  notice  to  expand  the  WES 
Demonstration  Project  may  be 
implemented  at  CERL.  TEC.  and  CRREL 
effective  on  October  19. 1998. 
FOR  FURTHER  INFORMATION  CONTACT: 

WES:  Dr.  C.  H.  Pennington.  U.S.  Army 
Engineer  Waterways  Experiment 
SUtion.  ATTN:  CEWES-ZT-^,  3909 
Halls  Ferry  Road.  Vicksburg, 
Mississippi  39180-6199.  phone  601- 
634-3549. 

CERL:  Mr.  John  M.  Deponai.  HI.  U.S. 
Army  Construction  Engineering 
Research  Laboratories.  ATTN:  CECER- 
ZC.  PO  Box  9005.  Champaign.  IL 
61826-9005.  phone  217-373-7201. 

TEC:  Mr.  Bobbie  F.  Kerns,  Jr.,  U.S. 
Army  Topographic  Engineering  Center. 
ATTN:  CETEC-SD.  7701  Telegraph 
Road,  Alexandria.  VA  22315-3864. 
phone  703-428-7703. 

CRREL:  Ms.  Susan  F.  Koh,  U.S.  Army 
Cold  Regions  Research  and  Engineering 
Laboratory.  ATTN:  CECRL-HR.  72  Lyme 
Road.  Hanover.  NH  03755-1290.  phone 
603-«46-4500. 

OPM:  Ms.  Fidehna  A.  Donahue.  U.S. 
Office  of  Personnel  Management,  1900  E 


Street,  NW,  Room  7460.^  Washington. 
DC  20415.  phone  202-606-1138. 
SUPPLEMENTARY  INFORMATION: 

1.  Background 

OPM  has  approved  "Science  and 
Technology  Laooratory  Personnel 
Management  Demonstration  Projects" 
and  published  the  WES  final  plan  in  the 
Federal  Register  on  Tuesday.  March  3. 
1998.  Volume  63.  Number  41.  Part  IV, 
with  a  corrected  version  pubUshed  on 
Wednesday,  March  25, 1998,  Volume 
63,  Number  57,  Part  V.  The  WES 
Demonstration  Project  involved 
simplified  job  classification,  pay 
banding,  performance-based 
compwnsation  systems,  employee  ~ 
development  provisions,  and  modified 
reduction-in-force  procedures. 

2>  Ovei  view 

The  Headouarters  Corps  of  Engineers 
recently  made  a  decision  to  consolidate 
the  management  structiire  of  its  four 
laboratories  into  one  Research  and 
Development  (R&D)  organization.  Under 
re-engineering  activities,  the  Corps  will 
integrate  RftD  program  planning  and 
ovenight  activities  and  consolidate 
support  operations  under  a  single 
conmiander  located  at  WES.  The  Corps 
projects  that  these  efforts  will  ultimately 
result  in  significant  reductions  in 
operating  costs.  The  integrated  program 
management  will  increase  the  Corps' 
efficiency  in  executing  the  R&D  program 
and  consequently  improve  the  ability  to 
serve  the  Army  and  the  Nation. 

Dated:  September  29, 1998. 
OfBce  of  Personnel  Management. 
Janke  R.  Lacfaanoe. 
Director. 

I.  Executive  Summary 

The  Department  of  the  Army 
established  the  WES  Personnel 
Management  Demonstration  Project  to 
be  generally  similar  to  the  system  in  use 
at  the  Navy  Personnel  Demonstration 
Project  knoMm  as  China  Lake.  The 
project  was  built  upon  the  concepts  of 
linking  performance  to  pay  for  all 
covered  positions,  simplified  paperwork 
in  the  processing  of  classification  and 
other  personnel  actions,  emphasizing 
partnerships  among  management, 
employees,  and  unions,  and  delegating 
other  authorities  to  line  managers. 

II.  Introduction 

A.  Purpose 

The  Demonstration  Project  at  the  WES 
attempts  to  provide  managers,  at  the 
lowest  practical  level,  the  authority, 
control,  and  flexibility  needed  to 
achieve  quahty  laboratories  and  quality 
products.  The  purpose  of  this  notice  is 
to  expand  the  coverage  of  the  WES 


Personnel  Management  Damraistiation 
Project  to  CERL,  TEC,  and  CRREL  as  a 
result  of  laboratory  consolidation.  The 
project  %vill  allow  the  Corps' 
Laboratories  to  compete  more  effectively 
for  high-quality  personnel  and 
strengthen  the  manager's  role  in 
personnel  management.  All  provisions 
of  the  approved  WES  Personnel 
Management  Demonstration  Project  will 
apply. 

Employee  notification  will  be  made 
by  delivery  of  a  copy  of  the  corrected 
version  of  the  WES  plan  and  this  notice. 
Training  for  supervisors  and  employees 
will  be  accomplished  by  information 
briefings  and  training  sessions  prior  to 
implementation. 

B.  Duty  Locations 

Employees  assigned  to  CERL,  TEC, 
and  CRREL  work  at  the  locations  shown 
in  Table  1. 

Table  1  .—Duty  Locations 


Location 

Total  number 
of  employees 

Hanover,  NH 

Anchorage,  AK „. 

FaiJbante,  AK  

Ailinglon,  VA 

Alexandria,  VA 

Ft  Huechuca  AZ        ... 

304 

5 

11 

1 

346 

1 

Champaign.  IL  _. 

351 

C.  Paiticipating  Employees 

The  project  will  cover  all  General 
Schedule  (GS)  employees  assigned  to 
CERL.  TEC.  and  CRREL.  Federal  Wage 
System  (FWS)  employees.  Civilian 
Intelligence  Personnel  Management 
System  (CIPMS)  employees  covered  by 
Title  10.  and  5  U.S.C.  3105  Scientific 
and  Technical  (ST)  employees  are  not 
covered,  but  will  follow  the  same 
employee  development  provisions  of 
this  plan,  except,  in  the  case  of  CIPMS 
employees,  where  the  provisions  are 
found  to  be  in  conflict  with  CIPMS.  The 
additional  occupational  series  of 
employees  included  in  the  project  are 
identified  by  occupational  family  in 
Table  2.  All  GS  employees  at  CERL, 
itC,  and  CRREL  with  appointments 
exceeding  one  year  will  be  covered  by 
the  provisions  of  this  project.  GS 
employees  with  appointments  limited  to 
one  year  or  less  will  be  covered  for  pay 
banding,  the  performance  appraisal 
process,  and  salary  adjustments.  Senior 
Executive  Service  (SES)  employees  will 
not  be  included  in  the  project.  It  is 
intended  to  expand  coverage  of  the 
project  to  all  FWS  employees  1  to  2 
years  following  the  date  of 
implementation.  In  the  event  of 
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expansion  to  FWS  employees  beyond         full  approval  will  be  obtained  from  DA, 
the  employee  development  provisions,       DoD,  and  OPM. 

Table  2. — Additional  Occupational  Series  Included  in  the  Demonstration  Project 


Engineers  and  scientists 

E&S  technicians 

Administrative 

General  support 

0020  Community  Planning  Se- 
ries. 

0190  General  Anthropology  Se- 
ries. 

0457    Soil  Conservation  Series  ... 

0460    Forestrv  Series 

0404  Biological  Science  Techni- 
cian Series. 

1374  Geodetic  Technician  Se- 
ries. 

0340  Program  Management  Se- 
ries. 

0342  Support  Services  Adminis- 
tration Series. 

083  Technical  Writing  &  Editing 
Series. 

1103  Industrial  Property  Man- 
agement Series. 

1640  Facility  Management  Se- 
ries. 

1701  General  Education  and 
Training  Series. 

2003  Supply  Program  Manage- 
ment Series. 

2010  Inventory  Management  Se- 
ries. 

0350    Equipment    Operator    Se- 

nes. 
1087    Editorial  Assistance  Series. 

0890    Agricultural        Engineering 

Series. 
1321    Metallurgy  Series 

1340    Meteorology  Series  

1370    Cartoaraotiv  Series  

1372    Geodesy 

1529    Mathematical      Statistician 
Series 

The  National  Federation  of  Federal 
Employees  (NFFE)  Local  1017 
represents  approximately  96  non- 
professional, non-managerial/ 
supervisory,  non-confidential  GS  and 
FWS  employees  at  CERL.  NFFE  Local 
1472  represents  approximately  150  non- 
professional, non-managerial/ 
supervisory,  non-confidential  GS  and 


FWS  employees  at  CRREL.  The  project 
will  be  expanded  to  include  the 
administrative  and  support  employees 
at  CERL,  TEC,  and  CRREL  no  earlier 
than  November  1, 1998.  All  other 
employees  at  CERL,  TEC,  and  CRREL 
will  be  included  for  provisions  of  the 
project  on  or  about  October  1, 1999. 


ni.  Demonstration  Project  Costs 

Costs  associated  with  the  expansion 
of  the  Personnel  Demonstration  system 
include  software  automation,  training, 
and  project  evaluation.  The  projected 
annual  expenses  for  each  area  are 
summarized  in  Table  3. 


Table  3.— Projected  Costs  ($K) 

, 

FY  98 

FY  99 

FY  00 

FY  01 

Training 

Project  Evaluation    

39 
60 
20 

25 
110 

lib 

110 

Automation 

Grand  Total           ..'...... 

119 

135 

110 

110 
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October  16,  1998 


Part  VI 


Department  of 
Justice 


Bureau  of  Prisons 


28  CFR  Parts  500,  503  and  551 
Non-Discrimrnation  Toward  Inmates; 
Bureau  of  Prisons  Central  Office 
Regional  Offices,  Institutions,  and  Staff 
Training  Centers;  List  of  Bureau  of 
Prisons  Institutions;  Final  Rules  and 
Notice 
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DEPARTMENT  OF  JUSTICE 

Bureau  of  Prisons 

28  CFR  Part  551 

[BOP-1077-F1 

RIN1120-nAA73 

Non-Discrimination  Toward  Inmates 

agency:  Bureau  of  Prisons.  Justice. 
action:  Final  Rule. 

summary:  In  this  document,  the  Bureau 
of  Prisons  is  revising  its  regulations  on 
non-discrimination  toward  inmates  for 
the  sake  of  improved  clarity  of 
expression.  This  revision  reaffirms  that 
Bureau  staff  shall  not  discriminate 
against  inmates  on  the  basis  of  race, 
religion,  national  origin,  sex.  disability, 
or  political  belief.  This  includes  the 
making  of  administrative  decisions  and 
providing  access  to  work,  housing  and 
programs. 

EFFECTIVE  DATE:  October  16,  1998. 
ADDRESSES:  Rules  Unit.  Office  of 
General  Counsel.  Bureau  of  Prisons, 
HOLC  Room  754.  320  First  Street.  NW.. 
Washington.  DC  20534. 
FOR  FURTHER  INFORMATION  CONTACT:  Roy 

Nanovic.  Office  of  General  Counsel. 
Bureau  of  Prisons,  phone  (202)  514- 
6655. 

SUPPLEMENTARY  INFORMATION:  The 
Bureau  of  Prisons  is  amending  its 
regulations  on  non-discrimination 
toward  inmates  (28  CFR  part  551, 
subpart  I).  A  final  rule  on  this  subject 
was  published  in  the  Federal  Register 
April  4.  1980  (45  FR  23366)  and  was 
amended  April  6.  1994  (59  FR  16406). 
The  Bureau's  regulations  previously 
stated  that  inmates  may  not  be 
discriminated  against  on  the  basis  of 
race,  religion,  nationality,  sex, 
disability,  or  political  belief,  and  that 
each  Warden  shall  ensure  that 
administrative  decisions  and  work, 
housing,  and  program  assignments  are 
non-discriminatory.  The  Bureau  is 
revising  its  regulations  in  order  to 
restate  the  provisions  in  an  active  voice. 
The  revised  regulations  make  more  clear 
the  Bureau's  intent  that  all  staff  are 
responsible  for  ensuring  that  their 
actions  are  in  compliance.  In  restating 
the  provisions  in  this  manner,  it  is  no 
longer  necessary  for  the  rules  to  identify 
the  Warden  as  the  person  responsible 
for  ensuring  compliance.  The  Bureau's 
internal  administrative  procedures  are 
sufficient  to  assure  that  the  Warden  is 
responsible  for  the  institution's 
op>erations.  With  respect  to  the  bases  of 
discriminations,  the  Bureau  has 
replaced  the  term  "nationality"  with  the 
phrase  "national  origin". 


Because  this  amendment  is  editorial 
in  nature  and  does  not  change  the  intent 
of  the  previous  regulations,  the  Bureau 
finds  good  cause  for  exempting  the 
provisions  of  the  Administrative 
Procedure  Act  (5  U.S.C.  553)  requiring 
notice  of  proposed  rulemaking,  the 
opportunity  for  public  comment,  and 
delay  in  effective  date.  Members  of  the 
public  may  submit  comments 
concerning  this  rule  by  writing  to  the 
previously  cited  address.  These 
comments  will  be  considered  but  will 
receive  no  response  in  the  Federal 
Register. 

"rhis  rule  falls  within  a  category  of 
actions  that  the  Office  of  Management 
and  Budget  (OMB)  has  determined  not 
to  constitute  "significant  regulatory 
actions"  under  section  3(f)  of  Executive 
Order  12866  and.  accordingly,  it  was 
not  reviewed  by  OMB.  After  review  of 
the  law  and  regulations,  the  Director. 
Bureau  of  Prisons  certifies  that  this  rule, 
for  the  purpose  of  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601  et  seq.). 
does  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities,  within  the  meaning  of  the  Act. 
Because  this  rule  pertains  to  the 
correctional  management  of  offienders 
committed  to  the  custody  of  the 
Attorney  General  or  the  Director  of  the 
Bureau  of  Prisons,  its  economic  impact 
is  limited  to  the  Bureau's  appropriated 
funds. 

List  of  Subiects  in  28  CFR  Part  551 

Prisoners. 
Kathleen  Hawk  Sawyer, 

Director,  Bureau  of  Prisons. 

Accordingly,  pursuant  to  the 
rulemaking  authority  vested  in  the 
Attorney  General  in  5  U.S.C.  552(a)  and 
delegated  to  the  Director,  Bureau  of 
Prisons  in  28  CFR  0.96(p),  part  551  in 
subchapter  C  of  28  CFR,  chapter  V  is 
amended  as  set  forth  below. 

SUBCHAPTER  C-INSTITUTIONAL 
MANAGEMENT 

PART  551— MISCELLANEOUS 

1.  The  authority  citation  for  28  CFR 
551  continues  to  read  as  follows: 

Authority:  5  U.S.C.  301.  18  U.S.C.  1512, 
3621.  3622.  3624.  4001.  4005.  4042.  4081. 
4082  (Repealed  in  part  as  to  offenses 
committed  on  or  after  November  1, 1987), 
4161-4166  (Repealed  as  to  offenses 
conunitted  on  or  after  November  1. 1987), 
5006-5024  (Repealed  October  12.  1984  as  to 
offenses  committed  after  that  date).  5039;  28 
U.S.C  509.  510;  Pub.  L  99-500  (sec.  209);  28 
CFR  0.95-0.99;  Attorney  General's  August  6, 
1991  Guidelines  for  Victim  and  Witness 
Assistance. 

2.  Subpart  I  of  28  CFR  part  551  is 
revised  to  read  as  follows: 


Sut>part  I — Non-Discrimination  Towrard 
Inmates 

1551.90    Policy. 

Bureau  staff  shall  not  discriminate 
against  inmates  on  the  basis  of  race, 
religion,  national  origin,  sex,  disability, 
or  political  belief.  This  includes  the 
making  of  administrative  decisions  and 
providing  access  to  work,  housing  and 
programs. 
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DEPARTMENT  OF  JUSTICE 

Bureau  of  Prisons 

28  CFR  Parts  500  and  503 

RIN-1120-nAAS2 

[BOP-1087-F] 

Bureau  of  Prisons  Central  Office, 
Regional  Offices,  Institutions,  and  Staff 
Training  Centers 

AGENCY:  Bureau  of  Prisons,  Justice. 
ACTION:  Final  Rule. 

summary:  In  this  document,  the  Bureau 
of  Prisons  is  revising  the  listing  of  its 
Central  Office,  Regional  Offices, 
institutions,  and  staff  training  centers  in 
order  to  designate  new  institutions  and 
to  rename  or  realign  existing 
institutions.  The  definition  of 
"institution"  is  also  being  revised  to 
reflect  the  various  types  of  institutions 
currently  in  operation. 
EFFECTIVE  DATE:  October  16, 1998. 
ADDRESSES:  Office  of  General  Counsel, 
Bureau  of  Prisons,  HOLC  Room  754,  320 
First  Street,  NW.,  Washington,  DC 
20534. 

FOR  FURTHER  INFORMATION  CONTACT:  Roy 
Nanovic,  Office  of  General  Counsel. 
Bureau  of  Prisons,  phone  (202)  514- 
6655. 

SUPPI.EMENTARY  INFORMATION:  The 
Bureau  of  Prisons  is  revising  its  listing 
of  Bureau  of  Prisons  Central  Office, 
Regional  Offices,  institutions,  and  staff 
training  centers  (28  CFR  Part  503)  which 
was  published  in  the  Federal  Register 
on  July  23, 1990 (55  FR  29990)  and 
amended  July  10, 1991  (56  FR  31531), 
November  12, 1992  (57  FR  53822)  and 
AiJgust  20,  1993  (58  FR  44428). 

'Tnis  listing  is  being  revised  to  reflect 
the  opening  of  the  following  new 
Federal  Correctional  Institutions:  Butner 
(Low),  North  Carolina:  Beckley,  West 
Virginia;  Cumberland.  Maryland; 
Elkton,  Ohio:  Edgefield,  South  Carolina: 
Forrest  City,  Arkansas;  Waseca, 
Minnesota;  Yazoo  City,  Mississippi: 
Greenville,  Illinois:  and  Pekin,  lUinois: 
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to  designate  new  Federal  Correctional 
Complexes  at  Beaumont,  Texas  (High, 
Medium,  Low,  and  Administrative): 
Coleman.  Florida  (Medium,  Low,  and 
Administrative);  and  Florence,  Colorado 
(Administrative  Maximum  (ADMAX), 
High,  and  Medium);  to  designate  new 
Federal  Medical  Centers  at  Carswell, 
Texas:  Devens,  Massachusetts;  to 
designate  new  Federal  Detention 
Centers  at  SeaTac,  Washington;  Miami, 
Florida:  and  to  designate  a  new  Federal 
Transfer  Center  at  Oklahoma  City. 
Oklahoma. 

This  listing  is  also  being  revised  to 
reflect  the  closing  of  the  Federal 
Medical  Center  at  Carville.  Louisiana: 
and  the  Federal  Prison  Camp  at  Tyndall. 
Florida:  the  change  in  mission  of  the 
Federal  Correction  Institution  at  Ft. 
Worth.  Texas  to  a  Federal  Medical 
Center  at  Ft.  Worth,  Texas:  the  Federal 
Prison  Camp  at  Maxwell  Air  Force  Base 
is  now  referred  to  as  the  Federal  Prison 
Camp  at  Montgomery,  Alabama;  the 
Metropolitan  Correctional  Center  at 
Miami,  Florida  is  now  referred  to  as  the 
Federal  Correctional  Institution  at 
Miami,  Florida:  the  transfer  of  the 
Federal  Correctional  Institution  at 
Memphis.  Tennessee,  fixim  the 
Southeast  Regional  Office  to  the  Mid- 
Atlantic  Regional  Office;  the  Federal 
Prison  Camp  at  Millington.  Tennessee  is 
now  part  of  the  Federal  Correctional 
Institution  at  Memphis.  Tennessee;  and 
minor  editorial  changes. 

This  listing  is  also  being  revised  to 
emphasize  the  grouping  of  Bureau  of 
Prisons  institutions  within  Federal 
Correctional  Complexes.  Institutions 
listed  under  a  Federal  Correctional 
Complex  (FCC),  which  may  include  a 
penitentiary,  federal  correctional 
institution,  camp,  or  administrative 
facility,  are  not  repeated  in  the 
paragraphs  that  identify  facilities  by 
sectuity  level.  For  example,  the  Federal 
Correctional  Institution  (Medium), 
Allenwood,  Permsylvania.  is  listed 
under  §  503.2(c)  Federal  Correctional 
Complex,  but  is  not  listed  separately  in 
§  503.2(b)  which  lists  other  federal 
correctional  institutions  in  the 
Northeast  Region. 

Finally,  the  definition  of  "institution" 
in  28  CFR  500.1(d)  is  being  revised  to 
reflect  new  types  of  institutions  such  as 
the  Federal  Medical  Centers  and  to 
remove  obsolete  institutions  such  as 
Federal  Community  Treatment  Centers. 

Because  this  rule  deals  with  agency 
organization  and  imposes  no  restrictions 
upon  inmates,  the  Bureau  finds  good 
cause  for  exemption  from  the  provisions 
of  the  Administrative  Procedure  Act  (5 
U.S.C  553)  requiring  notice  of  proposed 
rulemaking,  the  opportunity  for  public 
comment,  and  delay  in  effective  date. 


Members  of  the  public  may  submit 
comments  concerning  this  rule  by 
writing  the  previously  cited  address. 
These  comments  will  be  considered  but 
will  receive  no  response  in  the  Federal 
Register. 

This  rule  falls  within  a  category  of 
actions  that  the  Office  of  Management 
and  Budget  (OMB)  has  determined  not 
to  constitute  "significant  regulatory 
actions"  under  section  3(0  of  Executive 
Order  12866,  and  accordingly,  it  has  not 
reviewed  by  OMB.  After  review  of  the 
law  and  regulations,  the  Director, 
Bureau  of  Prisons,  has  certified  that  this 
rule,  for  the  purpose  of  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601  et  seq.), 
does  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities,  within  the  meaning  of  the  Act. 
Because  this  rule  pertains  to  agency 
organization  and  management,  its 
economic  impact  is  limited  to  the 
Bureau's  appropriated  funds. 

List  of  Subfects 

28  CFR  Part  500 

Definitions. 

28  CFR  Part  503 

Agency  organization  and  functions. 
Kathleen  Hawk  Sawyer, 
Director,  Bureau  of  Prisons. 

Accordingly,  pursuant  to  the 
rulemaking  authority  vested  in  the 
Attorney  General  in  5  U.S.C.  552(a)  and 
delegated  to  the  Director,  Bureau  of 
Prisons  in  28  CFR  0.96(p),  subchapter  A 
of  28  CFR  chapter  V  is  amended  as  set 
forth  below. 

SUBCHAPTER  A— GENERAL 
MANAGEMENT  AND  ADMINISTRATION 

PART  500-^ENERAL  DERNITIONS 

1.  The  authority  citation  for  28  CFR 
part  500  continues  to  read  as  follows: 

Authority:  5  U.S.C.  301;  18  U.S.C  3621. 
3622.  3624,  4001,  4042.  4081.  4082  (Repealed 
in  part  as  to  offenses  conunitted  on  or  after 
Novemt)er  1, 1987).  5006-5024  (Repealed 
October  12, 1984  as  to  ofienses  committed 
after  that  date),  5039:  28  U.S.C.  509.  510;  28 
CFR  0.95-0.99. 

2.  In  §  500.1,  paragraph  (d)  is  revised 
to  read  as  follows: 

§500.1    Definitions. 

•        •        *        •        • 

(d)  Institution  means  a  U.S. 
Penitentiary,  a  Federal  Correctional 
Institution,  a  Federal  Prison  Camp,  a 
Federal  Detention  Center,  a 
Metropolitan  Correctional  Center,  a 
Metropolitan  Detention  Center,  a  U.S. 
Medical  Center  for  Federal  Prisoners,  a 


Federal  Medical  Center,  or  a  Federal 
Transportation  Center. 

***** 

3.  28  CFR  part  503  is  revised  to  read 
a§  follows: 

PART  503— BUREAU  OF  PRISONS 
CENTRAL  OFRCE.  REGIONAL 
OFFICES,  INSTITUTIONS.  AND  STAFF 
TRAINING  CENTERS 

503.1  Bureau  of  Prisons  Central  Office. 

503.2  Bureau  of  Prisons  Northeast  Regional 
Office. 

503.3  Bureau  of  Prisons  Mid-Atlantic 
Regional  Office. 

503.4  Bureau  of  Prisons  Southeast  Regional 
Office. 

503.5  Bureau  of  Prisons  North  Central 
Regional  Office. 

503.6  Bureau  of  Prisons  South  Central 
Regional  Office. 

503.7  Bureau  of  Prisons  Western  Regional 
Office. 

503.8  Bureau  of  Prisons  Staff  Training 
Centers. 

Authority:  5  U.S.C.  301:  18  U.S.C.  3621. 
3622.  3624.  4001.  4003.  4042.  4081.  4082 
(Repealed  in  part  as  to  offenses  committed  on 
or  after  Novemberl.  1987),  5006-5024 
(Repealed  October  12. 1984  as  to  offienses 
committed  after  that  date).  5039:  28  U.S.C 
509,  510;  28  CFR  0.95-0.99. 

§503.1    Bureau  of  Prisons  Central  Onios. 

The  Bureau  of  Prisons  Central  Office 
is  located  at  320  First  Street  NW.. 
Washington.  DC  20534. 

§503^    Bureau  of  Prisons  NorttMast 
Regional  Omca. 

The  Bureau  of  Prisons  Northeast 
Regional  Office  is  located  at  U.S. 
Customs  House.  7th  Floor.  2nd  and 
Chestnut  Street.  Philadelphia. 
Pennsylvania  19106.  The  following 
institutions  are  located  within  this 
region. 

(a)  United  States  Penitentiary  (USP) 
Lewisburg,  Pennsylvania  17837. 

(b)  Federal  Correctional  Institutions 
(FQ): 

(1)  FQ  Danbury,  Connecticut  06811- 
3099: 

(2)  FQ  Fairton,  New  Jersey  08320: 

(3)  Fd  Fort  Dix,  New  Jersey  08640: 

(4)  FQ  Loretto,  Pennsylvania  15940: 

(5)  FQ  McKean.  Pennsylvania  16701: 

(6)  FQ  OUsville,  New  York  10963; 

(7)  FQ  Ray  Brook.  New  York  12977: 

(8)  FQ  Schuylkill.  Pennsylvania 
17954.  ^ 

(c)  Federal  Correctional  Complex 
(FCC): 

(1)  USP  Allenwood  (High). 
Permsylvania  17887: 

(2)  FCI  Allenwood  (Medium). 
Pennsylvania  17887; 

(3)  Fd  Allenwood  (Low). 
Pennsylvania  17887; 

(4)  FPC  Allenwood.  Pennsylvania 
17752. 
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(d)  Metropolitan  Detention  Center 
(MDC)  Brooklyn,  New  York  11232. 

(e)  Metropolitan  Correctional  Center 
(MCC)  New  York.  New  York  10007. 

(f)  Federal  Medical  Center  (FMC) 
Devens,  Massachusetts  10432. 

f  503.3    BuTMU  of  Prisons  Mid-Atlantic 
Rsglonal  Office. 

The  Bureau  of  Prisons  Mid-Atlantic 
Regional  Office  is  located  at  Junction 
Business  Park,  10010  Junction  Drive, 
Suite  lOON,  Annapolis  Junction, 
Maryland  20701.  The  following 
institutions  are  located  within  this 
region. 

(a)  United  States  Penitentiary  (USP) 
Terra  Haute,  Indiana  47808. 

(b)  Federal  Correctional  Institutions 
(FQ): 

(1)  FCI  Ashland.  Kentucky  41101; 

(2)  FCI  Beckley.  West  Virginia  25813; 

(3)  FCI  Butner  (Medium),  North 
Carolina  27509; 

(4)  FQ  Butner  (Low),  North  Carolina 
27509-1000; 

(5)  FQ  Cumberland.  Maryland  21502; 

(6)  FQ  Elkton,  Ohio  44415; 

(7)  FCI  Manchester,  Kentucky  40962; 

(8)  FQ  Memphis,  Tennessee  38134- 
7690; 

(9)  FQ  Milan.  Michigan  48160: 

(10)  FQ  Morgantown,  West  Virgina 
26505; 

(11)  FQ  Petersburg.  Virginia  23804- 
1000. 

(c)  Federal  Prison  Camps  (FPC): 

(1)  FPC  Alderson.  West  Virginia 
24910; 

(2)  FPC  Seymour  Johnson.  North 
Carolina  27531-5000. 

(d)  Federal  Medical  Center  (FMC) 
Lexington.  Kentucky  41101. 

f  503.4    Bureau  of  Prisons  Southeast 
Regional  Office. 

The  Bureau  of  Prisons  Southeast 
Regional  Office  is  located  at  3800  North 
Camp  Creek  Parkway.  SW..  Building 
2000.  Atlanta.  GA  30331-5099.  The 
following  institutions  are  located  within 
this  region. 

(a)  United  States  Penitentiary  (USP) 
Atlanta.  Georgia  30315-0182. 

(b)  Federal  Correctional  Institutions 
(FQ): 

(1)  FQ  EdgeReld.  South  Carolina 
29824; 

(2)  FCI  Estill.  South  Carolina  29918; 

(3)  FQ  Jesup,  Georgia  31599; 

(4)  FQ  Marianne.  Florida  32446; 

(5)  FCI  Miami,  Florida  33177; 

(6)  FCI  Talladega,  Alabama  35160; 

(7)  FQ  Tallahassee,  Florida  32301; 

(8)  FCI  Yazoo  City,  Mississippi  39194. 

(c)  Federal  Correctional  Complex 
(FCC): 

(1)  FCI  Coleman  (Medium),  Florida 
33521-8997; 


(2)  FQ  Coleman  (Low),  Florida 
33521-8999; 

(3)  FCC  Coleman  (Administrative), 
Florida  33521-1029. 

(d)  Federal  Prison  Camps  (FPC): 

(1)  FPC  Eglin,  Florida  32542; 

(2)  FPC  Montgomery.  Alabama  36112; 

(3)  FPC  Pensacola.  Florida  32509- 
0001. 

(e)  Federal  Detention  Center  (FDC) 
Miami,  Florida  33177. 

(f)  Metropolitan  Detention  Center 
(MDC)  Guaynabo,  Puerto  Rico  00922- 
2146. 

§503.5    Bureau  of  Prisons  North  Central 
Regional  Office. 

The  Bureau  of  Prisons  North  Central 
Regional  Office  is  located  at  Gateway 
Complex.  Inc..  Tower  II,  8th  Floor.  4th 
and  State  Avenue,  Kansas  City,  Kansas 
6610-2492.  The  following  institutions 
are  located  within  this  region. 

(a)  United  States  Penitentiaries  (USP): 

(1)  USP  Leavenworth,  Kansas  66048; 

(2)  USP  Marion,  Illinois  62959. 

(b)  Federal  Correctional  Institutions 
(FQ): 

(1)  FCI  Englewood,  Colorado  80123; 

(2)  FCI  Greenville,  Illinois  62246; 

(3)  Fa  Oxford,  Wisconsin  53952- 
0500; 

(4)  FQ  Pekin,  Illinois  61555-7000: 

(5)  FCI  Sandstone,  Minnesota  55072; 

(6)  FCI  Waseca,  Minnesota  56093. 

(c)  Federal  Correctional  Complex 
(FCC): 

(1)  USP  (ADMAX)  Florence,  Colorado 
81226; 

(2)  USP  Florence  (High).  Colorado 
81226: 

(3)  FCI  Florence  (Medium),  Colorado 
81226. 

(d)  Federal  Prison  Camps  (FPC): 

(1)  FPC  Duluth,  Minnesota  55814; 

(2)  FPC  Yankton,  South  Dakota  57078. 

(e)  U.S.  Medical  Center  for  Federal 
Prisoners  (USMCFP)  Springfield, 
Missouri  65808. 

(f)  Federal  Medical  Center  (FMC) 
Rochester,  Minnesota  55903-4600. 

(g)  Metropolitan  Correctional  Center 
(MCC)  Chicago,  Illinois  60605. 

1503.6    Bureau  of  Prisons  South  Central 
Regional  Ofllca. 

The  Bureau  of  Prisons  South  Central 
Regional  Office  is  located  at  4211  Cedar 
Springs  Road,  Suite  300.  Dallas.  Texas 
75219.  The  following  institutions  are 
located  within  this  region. 

(a)  Federal  Correctional  Institutions 
(FQ): 

(1)  FCI  Bastrop.  Texas  78602; 

(2)  FCI  Big  Spring,  Texas  79720-7799; 

(3)  FCI  El  Reno,  Oklahoma  73036- 
1000: 

(4)  FCI  Forrest  City,  Arkansas  72336; 

(5)  FQ  La  Tuna,  Texas  88021; 


(6)  FCI  Oakdale,  Louisiana  71463; 

(7)  FCI  Seagoville.  Texas  75159; 

(8)  FCI  Texarkana,  Texas  75505; 

(9)  FCI  Three  Rivers.  Texas  78071. 

(b)  Federal  Correctional  Complex 
(FCC): 

(1)  USP  Beaumont  (High).  Texas 
77720-6035; 

(2)  FCI  Beaumont  (Low).  Texas 
77720-6025; 

(3)  FCC  Beaumont  (Administrative). 
Texas  77720-6015. 

(c)  Federal  Prison  Camps  (FPC): 

(1)  FPC  Bryan.  Texas  77803; 

(2)  FPC  EI  Paso.  Texas  79906-0300. 

(d)  Federal  Medical  Center  (FMC): 

(1)  FMC  Carswell,  Texas  76127; 

(2)  FMC  Fort  Worth,  Texas  76119- 
5996. 

(e)  Federal  Detention  Center  (FDC) 
Oakdale,  Louisiana  71463. 

(f)  Federal  Transportation  Center 
(FTC)  Oklahoma  City,  Oklahoma  73189- 
8802. 

f  503.7    Bureau  of  Prisons  Wesism 
Regional  Office. 

The  Bureau  of  Prisons  Western 
Regional  Office  is  located  at  7950 
Dublin  Boulevard,  3rd  Floor,  Dublin. 
California  94568.  The  following 
institutions  are  located  within  this 
region. 

(a)  United  States  Penitentiary  (USP) 
Lompoc,  California  93436. 

(b)  Federal  Correctional  Institutions 
(FQ): 

(1)  Fa  Dublin.  California  94568; 

(2)  FCI  Lompoc.  California  93436; 

(3)  FCI  Phoenix,  Arizona  85027; 

(4)  Fa  Safford.  Arizona  85548; 

(5)  Fa  Sheridan.  Oregon  97378-9601; 

(6)  Fa  Terminal  Island.  California 
90731; 

(7)  Fa  Tucson.  Arizona  85706. 

(c)  Federal  Prison  Camps  (FPC): 

(1)  FPC  Boron.  California  93596; 

(2)  FPC  Nellis,  Nevada  89036-5000. 

(d)  Metropolitan  Correctional  Center 
(MCC)  San  Diego,  California  92101- 
6078. 

(e)  Metropolitan  Detention  Center 
(MDC)  Los  Angeles,  California  90012- 
1500. 

(0  Federal  Detention  Center  (FDC) 
SeaTac,  Washington  98168. 

1503.8    Bureau  of  Prisons  Staff  Training 
Centers. 

The  Bureau  of  Prisons  Stafl'  Training 
Centers  are  located  at: 

(a)  Federal  Law  Enforcement  Training 
Center,  Building  21,  Glynco.  Georgia 
31524: 

(b)  Management  and  Speciality 
Training  Center.  791  Chambers  Road. 
Aurora.  Colorado  80011; 

(c)  National  Legal  Training  Center. 
791  Chambers  Road.  Aurora.  Colorado 
80011; 
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(d)  Food  Service  and  Trust  Fund 
Training  Center,  c/o  FCI.  Fort  Worth. 
Texas  76119. 

[FR  Doc.  98-27878  Filed  10-15-98:  8:45  am] 
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DEPARTMENT  OF  JUSTICE 

Bureau  of  Priaons 

List  of  Bureau  of  Prisons  institutions 

agency:  Bureau  of  Prisons.  Justice. 
action:  Notice. 

SUMMARY:  In  this  document,  the  Bureau 
of  Prisons  is  publishing  a  consolidated 
listing  of  its  institutions.  The  following 
institutions  have  been  added  to  the 
listing:  United  States  Penitentiary  at 
Beaumont,  Texas:  Federal  Correctional 
Institutions  at  Ellcton,  Ohio,  Forrest  City 
Arkansas,  Yazoo  City.  Mississippi, 
Edgefield,  South  Carolinx  and 
Beaumont,  Texas;  a  Federal  Prisvi.n 
Camp  at  Beaumont,  Texas;  a  Federal 
Detention  Center  at  SeaTac, 
Washington;  and  a  Federal  Medical 
Center  at  Devens,  Massachusetts. 
AOORESSES:  Office  of  General  Counsel, 
Bureau  of  Prisons,  320  First  Street  NW.. 
HOLC  Room  754,  Washington.  DC 
20534. 

FOR  FURTHER  INFORMAYKM  CONTACT:  Roy 
Nanovic,  (202)  514-6655. 
SUPPLEMEffTARY  INFORMATION:  Attorney 
General  Order  No.  646-76  (41  FR 
14805),  as  amended,  classifies  and  lists 
the  various  Bureau  of  Prisons 
institutions.  Attorney  General  Order  No. 
960-81.  Reorganization  Regulations, 
published  in  the  Federal  Register 
October  27, 1981  (at  46  FR  52339  et 
seq.)  delegated  to  the  Director,  Bureau  of 
Prisons,  in  28  CFR  0.96(q),  the  authority 
to  establish  and  designate  Bureau  of 
Prisons  institutions.  The  last  listing  of 
the  Bureau's  institutions  was  published 
in  the  Federal  liegister  on  December  14, 
1995  (60  FR  64258). 

This  notice  is  not  a  rule  within  the 
meaning  of  the  Administrative 
Procedure  Act,  5  U.S.C.  551(4),  the 
Regulatory  Flexibility  Act,  5  U.S.C. 
601(2),  or  Executive  Order  No.  12866. 
Sec.  3(d). 

By  virtue  of  the  authority  vested  in 
the  Attorney  General  in  18  U.S.C.  3621. 
4001.  4003.  4042.  4081.  and  4082 
(repealed  in  part  October  12.  1984)  and 
delegated  to  the  Director,  Bureau  of 
Prisons  by  28  CFR  0.96(q),  it  is  hereby 
ordered  as  follows: 

The  following  institutions  are 
established  and  designated  as  places  of 
confinement  for  the  detention  of 
persons  held  under  authority  of  any  Act 
of  Congress,  and  for  persons  charged 
with  or  convicted  of  offenses  against  the 
United  States  or  otherwise  placed  in  the 
custody  of  the  Attorney  General  of  the 
United  States. 


A.  The  Bureau  of  Prisons  institutions 
at  the  following  locations  are  designated 
as  U.S.  Penitentiaries: 

(1)  Allenwood,  Pennsylvania: 

(2)  Atlanta,  Georgia; 

(3)  Beaumont,  Texas; 

(4)  Florence,  Colorado  (ADMAX): 

(5)  Florence,  Colorado  (High  Seciirity); 

(6)  Leavenworth,  Kansas; 

(7)  Lewisburg,  Pennsylvania; 

(8)  Lompoc,  California: 

(9)  Marion,  Illinois:  and 

(10)  Terre  Haute,  Indiana. 

B.  The  Bureau  of  Prisons  institutions 
at  the  following  locations  are  designated 
as  Federal  Correctional  Institutions: 

(1)  Allenwood,  Pennsylvania  (Low 

Secvuity); 

(2)  Allenwood,  Pennsylvania  (Medium 

Security): 

(3)  Ashland,  Kentucky; 

(4)  Bastrop,  Texas: 

(5)  Beatimont,  Texas  (Low  Security); 

(6)  Beaumont,  Texas  (Medium  Security); 

(7)  Beckley,  West  Virginia: 

(8)  Big  Spring,  Texas; 

(9)  Butner,  North  Carolina  (Low 

Security); 

(10)  Butner,  North  Carolina  (Medium 
Security); 

(11)  Coleman,  Florida  (Low  Seciirity); 

(12)  Coleman,  Florida  (Medium 
Security); 

(13)  Cumberland,  Maryland; 

(14)  Danbury.  Connecticut: 

(15)  Dublin,  California; 

(16)  Edgefield,  South  Carolina; 

(17)  El  Reno,  Oklahoma; 

(18)  Elkton,  Ohio; 

(19)  Englewood,  Colorado; 

(20)  Estill,  South  Carolina; 

(21)  Fairton,  New  Jersey: 

(22)  Florence,  Colorado; 

(23)  Forrest  City,  Arkansas: 

(24)  Fort  Dix,  New  Jersey: 

(25)  Greenville,  Ulinois;         * 

(26)  Jesup,  Georgia; 

(27)  La  Tuna,  Texas; 

(28)  Lompoc,  California; 

(29)  Loretto,  Pennsylvania: 

(30)  Manchester,  Kentucky: 

(31)  Marianna,  Florida; 

(32)  McKean,  Pennsylvania: 

(33)  Memphis,  Tennessee; 

(34)  Miami,  Florida; 

(35)  Milan.  Michigan; 

(36)  Morgantown,  West  Virginia: 

(37)  Oakdale.  Louisiana: 

(38)  Otisville.  New  York; 

(39)  Oxford.  Wisconsin; 

(40)  Pekin.  Illinois; 

(41)  Petersburg.  Virginia; 

(42)  Phoenix,  Arizona: 

(43)  Ray  Brook.  New  York; 

(44)  Safford.  Arizona; 

(45)  Sandstone.  Minnesota: 


(46)  Schuylkill.  Pennsylvania: 

(47)  Seagoville,  Texas; 

(48)  Sheridan,  Oregon; 

(49)  Talladega,  Alabama; 

(50)  Tallahassee,  Florida; 

(51)  Terminal  Island,  California; 

(52)  Texarkana,  Texas: 

(53)  Three  Rivers.  Texas; 

(54)  Tucson,  Arizona; 

(55)  Waseca,  Minnesota;  and 

(56)  Yazoo  City,  Mississippi. 

C.  The  Bureau  of  Prisons  institutions 
at  the  following  locations  are  designated 
as  Federal  Prison  Camps: 

(1)  Alderson,  West  Virginia; 

(2)  Allenwood,  Pennsylvania; 

(3)  Beaumont,  Texas; 

(4)  Boron,  California; 

(5)  Bryan,  Texas; 

(6)  Duluth,  Minnesota: 

(7)  Eglin,  Florida: 

(8)  El  Paso,  Texas: 

(9)  Montgomery,  Alabama: 

(10)  Nellis,  Nevada; 

(11)  Pensacola,  Florida: 

(12)  Seymour  Johnson,  North  Carolina: 
and 

(13)  Yankton,  South  Dakota. 

D.  The  Bureau  of  Prisons  institutions 
at  the  following  locations  house  inmates 
who  are  primarily  pre-trial  detainees 
and  are  designated  as: 

Federal  Detention  Centers: 

(1)  Miami,  Florida: 

(2)  Oakdale,  Louisiana;  and 

(3)  SeaTac,  Washington. 
Metropolitan  Correctional  Centers: 

(1)  Chicago,  Illinois: 

(2)  New  York,  New  York;  and 

(3)  San  Diego,  CaUfomia. 

Metropolitan  Detention  Centers: 

(1)  Brooklyn,  New  York; 

(2)  Guaynabo,  Puerto  Rico;  and 

(3)  Los  Angeles,  California. 

E.  The  Bureau  of  Prisons  institution  at 
Springfield.  Missouri  is  designated  as 
the  U.S.  Medical  Center  for  Federal 
Prisoners. 

F.  The  Bureau  of  Prisons  institutions 
at  the  following  locations  are  designated 
as  Federal  Medical  Centers: 

(1)  Carswell.  Texas: 

(2)  E)evens.  Massachusetts 

(3)  Fort  Worth,  Texas; 

(4)  Lexington,  Kentucky;  and 

(5)  Rochester,  Minnesota. 

G.  The  Bureau  of  Prisons  institution  at 
Oklahoma  City,  Oklahoma  is  designated 
as  the  Federal  Transportation  Center. 
Kathleen  Hawk  Sawyer, 

Director.  Federal  Bureau  of  Prisons. 

(FR  Doc.  98-27877  Filed  10-15-98;  8:45  ami 
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301 52579,  54037 

319 - 54553 

354... 54553 

457 55497 

800 55321 

905 - 55497 

906 „ 54553 

922 54341 

931.... ....55005 

948 54342 

966 54556 

987 54344 

993 52959 

1207..... „....53543 

1710 53276 


246... 
300.... 
319.... 
800... 
967... 
1065. 
1788. 
1924. 


..54629 
...55559 
,.;55559 
.52987 
.54382 
.54383 
.54385 
.53616 


8  CFR 

212....„ 

245 

286 


.55007 
.55007 
...54526 


9CFR 

3 55012 

77 53547 

78 53548,  53780.  53781 

93 53783 

130 53783 


10  CFR 

72 „.. 

625 


.54559 

.54196 


35. 
SO. 
63. 


.52990. 


55559 

54060.54389 
56056 


11  CFR 


102. 
103. 
106. 


..SOClSD 


.55056 
.55056 


12  CFR 

30 55462,  55468 

208 „56462 

263 55468 

364 55462,  55468 

570 55462.  55468 


14  CFR 

23 

25 

33 

39 52579. 

52587.52961. 

53552.53553. 

53558.53560. 

53800.54938. 

54562.54564, 

54569.  54570. 

55324.55325. 

55503.55504. 

55517,55520. 


.53278, 


52583. 
53549, 
53555. 
53562. 
54039. 
54565. 
55015. 
55327. 
55506. 
55522. 
55527 


1 53852 

225 54617 


61 

67 

71 52589. 

52963.52964. 

53279.53802. 


52590. 
52965. 
54349. 


55012 
53278 
53278 
52585. 
53550. 
53556, 
53798. 
54347. 
54567, 
55321. 
55500. 
55515. 
55524. 
55528 
.53532 
.53532 
52591. 
52966. 
54350. 
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55329,  55330.  55331 ,  55530. 
55531,55532 

73 53279.  53804 

97 54572,54573 

136 53804 

141 53532 

142 53532 

440 56175 

39 52992.  52994.  54080. 

54391.  54393,  54395.  54399, 
54401 .  54635,  55056.  55059, 
55061,  55063,  55065,  55343. 
55345.  55346,  55348.  55350. 
55352.55560 

66 56290 

66 55290 

71 52996,  52997,  52998, 

52999,  53000,  53001 .  53002, 

53319,  53320.  53321,  53322, 

53323.  53324.  53325.  53747. 

54403,  54637.  55354 

147 56290 

15CFR 

29 53564 

740... „ 55017 

743 55017 

Ch.VII 54638 

17CFR 

275 54308 

279.... 54308 

240 - 54404 

406 „ 53326 

18CFR 

36 53805 

37. „ 54258 

284 53565 

PVOpO09Q  RUMSS 

2 55682 

4 53863 

153 53853.  55682 

157 53853.  55682 

161 .56562.  55563 

2S0 55562.  55563 

284 55562,  55563 

875 53853,  56682 

380 55682.  55715 

386 55682 

19CFR 

4 52967 

24_....« 55332 

20CFR 

PropoMd  RuIm: 

404 54417 

416 54417 

664 53244 

866..- 53244 

21CFR 

520 52968 

522 53577.  53578 

566 53578,  54352 

558 52968,  52969,  54352 

573 53579 

814 54042 

Praposad  Rutas: 

216 54082.  56564 

315 55067 


601 56067 

872 53859 

22  CFR 

41 52969 

23  CFR 

1270 53580 

1335 _ 54044 

1345 52592 

24  CFR 

401 55333 

402 55333 

598 - 53262 

888 „ 52858 

1710 54332 

PropoMd  Ruiw: 

35 54422 

36 54422 

37 „ _ 54422 

3282 54528 

26  CFR 

1 52600,  52971,  55020. 

55337 
602 .52971.  56020 

1 52660.  56355,  55564 

53 53862 

27  CFR 

53 52601 

28  CFR 

500...- ...55774 

503 55774 

551 55774 

31 55069 

29  CFR 

1952 53280 

4044 „ 55333 

30  CFR 

48 53750 

75 53750 

77 _ 53750 

915 — 55025 

917 53252 

935 53618 

943 53003 

31  CFR 

586 54575 

212 54426 

32  CFR 

655 53809 

33  CFR 

100 53586 

110 55027 

1 1 7 53281 ,  54353,  55029, 

55030 

120 53587 

128 53587 

165 52603,  53593.  55027. 

55532 
FrepoMd  RuIm: 
165 54639 


34  CFR 

200 54996 

675... 52854 

PropoMdRulM: 

361 55292 

38  CFR 

200 53811 

81 1 54354 

37  CFR 

1 52609 

PropoMd  RuIm: 

1 53498 

38  CFR 

3 „53593 

Propo— d  RuIm: 

17 54756 

39  CFR 

1 1 1 55454 

501 53812 

40  CFR 

g 53980 

52 ...52MO,  53282,  M^ 

54050,  54053,  54358,  54585 

59 _ 55175 

60 53288 

62 54055.  54058 

63...- 53980 

80 54753 

81 „ 53282 

82 ....53290 

148 54356 

180 53291,  53294.  53813. 

53815,  53818,  53820,  53826, 
53829,  53835,  53837,  54058, 
54066,  54357.  54360.  54362. 
54587,  54594.  55533.  55540 

261 54356 

264 53844 

265 _ 53844 

266._.... 54356 

268... 54356 

271 54356 

300 53847.  53848 

302 54356 

745 55547 

PropoMd  RutoK 

52 53350,  54089,  54645 

62 54090 

63 - 54646,55178 

81 53350 

180 55565 

185 55565 

300 53005 

745.... 52662 

799 54646,  54649 

42  CFR 

400 52610 

403 52610 

405 52614 

409 53301 

410 52610.53301 

41 1 5261 0,  53301 

412 52614 

413 52614,53301 

417 52610 

422 52610,54526 

424 53301 

483 53301 

489 53301 


493 55031 

PrapoMd  RuIm: 

416 :r. 52663 

488 52663 

43  CFR 

2200 52615 

2210 52615 

2240 „ 52615 

2250... „ 52615 

2270 ; 52615 

3100 52946 

3150 52946 

3160 52946 

3180 52946 

3200 52946 

3500 52946 

3510 52946 

3520 52946 

3530 52946 

3540 52946 

3560 52946 

3580 52946 

3590 „ _ 52946 

3600 _ 52946 

3800 52946 

3860 52946 

4300 55548 

44  CFR 

64 54369,54371 

65 54373,  54376,  55035 

67 54378,55037 

PropoMd  RuIm: 

67 54427.55072 

48  CFR 

28 52802 

107 52802 

108 52802 

109 52802 

133 - 52802 

168 52802 

1 99 „ 52802 

351 55039 

503 53308 

47  CFR 

0 52617 

1 52983,  54073 

2 „ 54073 

20 54073 

64 54379 

69 55334 

73 52983.  54380,  54599, 

54600 

80 53312 

95 54073 

97 54073 

0 53619 

1 53350.  54090 

20 52665 

22 53350 

25 54100 

43 54090 

52 54090 

54 - 54090 

61 54430 

64 „ 54090.  55077 

69 54430 

73 53008,  53009,  54431 

101 53350 

48  CFR 

212 55040 
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215 . 55040 

217 55040 

225 - 55040 

227 _ 55040 

230.. 55040 

237....... JSAOn.  55040 

242 .55040 

247.. 55040 

252 .55040 

253 55040 

1609 55336 

1632 55336 

1652 55336 


52666 

52666 

52666 

52666 

52666 

52666 

52666 


1201 

1206. 

1206 

1211 

1213 

1215 

1237.......... 


1252. 
1253. 


..52666 
.52666 


49  CFR 

107 

171 

172 

173 

175 

176 

177 

178 

179 

180 


...52844 
...52844 
...52844 
.„52844 


52844 

52844 

......52844 

.52844 

52844 

52844 

213.- .54078 

268 ..— 54600 


229 -....54104 

231 541 04 

232 - 541 04 

395 54432 


396 54432 

571 52626.  53848,  54652 

580 52630 


SO  CFR 

2 

10 

13 -.. 

14 

15 

16 

17 


52632 

52632 

»••••»....•»••».—»... 52632 

52632 

52632 

52632 

.52632,  52824, 53596, 

54938,  54956.  54972,  54975, 

55663 

20 54016.  54022 

22 52632 

23.... 52632 

216 52984 

217 56053 


227 52964,  56053 

286 -- 54078.  55339 

600 52984,  53313 

648 52639 

660 53313,  53317,  55658 

679 52642.  52658.  52659, 

52985.  52986.  53318.  54381. 

54610.  54753.  55340.  55341, 
56342 


17 53010,  53620,  53623, 

53631,54660 

20 53635.  54753 

222 53635 

227 53635 

600 52676 

630 54661,  56672 

644 54433 

648 52676.  56355.  56357 

649 55357 

660 53636 


IV 
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REMINDERS 

The  Jtems  in  this  list  were 
editonaily  compiled  as  an  aid 
to  Federal  Register  users. 
Inclusion  or  exclusion  from 
this  Hst  has  no  legal 
signtficance. 

RULES  QOmO  INTO 
EFFECT  OCTOBER  IS. 
1998 

AGRICULTURE 
DEPARTMENT 
Federal  Crop  kisuranee 

Crop  insurance  regutatiora: 
Basic  provisions  and  various 
crop  insurance  provisions 
Correction;  published  10- 
19-98 
COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmoepltarlc  Administration 
Fahery  conservation  and 
management 
Aiastta;  fisheries  of 
Exclusive  Economic 
Zor»— 

Muttispecies  community 
development  quota 
program;  published  9- 
16-98 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 
plans;  approval  arxJ 
promulgation;  various 
States: 
California;  published  8-17-98 

Pesticides;  tolerances  in  food, 
animal  feeds,  arxl  raw 
agricultural  commodKies: 
Azoxystrobin;  published  10- 

16-98 
Hexythiazox;  published  10- 

16-98 
Toxic  sub8tar¥»s: 
Lead;  hazard  education 

requirements  before  target 

housing  rerxjvation; 

published  10-16-98 

INTERIOR  DEPARTMENT 


Outer  Continental  Sheff;  oil, 
gas.  arxJ  sulphur  operations: 
Pipelirws  and  pipeline 

rights-of-way;  transfer 

point  desigrtation 

requirements;  published  8- 

17.98 

JUSTICE  DEPARTMENT 
Prisons  Buresu 

Inmate  control,  custody,  care, 
etc.: 

Norvdiscrimination  toward 
inmates;  published  10-16- 
96 


Organization,  furx:tions,  and 
authority  delegaborts: 
Central  Office  et  al.; 
published  10-16-98 
TRANSPORTATION 
DEPARTMENT 
MarWrns  Admlnistrition 
Depositorite: 
Capital  construction  fund 
program;  brokerage  firms 
use  as  depositories; 
published  10-14-98 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 
Agricultural  Msricating 
Service 

Kiwifruit  grown  in — 
Califomia;  comments  due  by 
10-19-98;  published  8-20- 
98 
Onions  (sweet)  grown  ir>— 
Washington  and  Oregon; 
comments  due  t>y  10-23- 
98;  published  9-23-98 
AGRICULTURE 
DEPARTMENT 
Animal  and  Plant  Health 
Inspection  Servica 
Interstate  transportation  of 
animals  and  animal  products 
(quarantine): 
Brucellosis  in  cattle  arxl 
bison- 
State  and  area 
classifications; 
comments  due  by  10- 
19-98;  published  8-20- 
98 
Brucellosis  in  swine — 
State  and  area 
classificatiorw; 
comments  due  by  10- 
20-98;  published  8-21- 
98 
Plant-reiated  quarantine, 
domestic: 

Medterranean  fruit  fly; 
comments  due  by  10-20- 
98;  published  6-21-98 
Mexican  fruit  fly;  comments 
due  by  10-19-98; 
published  6-20-98 
AGRICULTURE 
DEPARTMENT 
Federal  Crop  Insurance 
Corporation 

Administrative  regulations: 
Federal  crop  insuraix:e 
progranri— 

Nonstandard  undenvriting 
classification  system; 
comments  due  t>y  10- 
19-98;  published  9-2-98 
AGRICULTURE 
DEPARTMENT 
Forest  Service 

Alasica  National  Interest  Larxls 
Conservation  Act;  Title  VIII 


implementation  (subsistence 
priority): 

Fish  and  wildlife: 
subsistence  taking; 
comments  due  by  10-23- 
98;  published  8-17-98 
COMMODITY  FUTURES 
TRADING  COMMISSION 
Rulemaking  petitmns: 
Federal  speculative  positkin 
limits;  increase;  comments 
due  by  10-19-98; 
published  9-18-98 
DEFENSE  DEPARTMENT 
Federal  Aoquisilion  Regulatton 
(FAR): 

Professkxial  servwes; 
proposal  evaiuatkxis; 
comments  due  by  10-23- 
98;  published  8-24-98 
EDUCATION  DEPARTMENT 
Postsecondary  educatkm: 
Federal  Perkins  and  Federal 
family  educatton  toan 
programs:  comments  due 
by  10-19-98;  published  9- 
17-98 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementatnn 
plans;  approval  and 
promuigatk>n;  various 
States: 

Alaska;  comments  due  t>y 
10-23-98;  published  9-23- 
98 
Caiitomia;  comments  due  t>y 
10-23-98;  published  9-23- 
98 
Louisiana;  comments  due  by 
10-19-98;  published  8-18- 
98 
New  Hampshire;  comments 
due  by  10-21-98; 
published  9-21-98 
Drinking  water 
Safe  Drinking  Water  Act — 
PubiK  water  system 
program;  citizen  suits; 
complaint  notne 
requirements;  comments 
due  by  10-23-98; 
published  9-8-98 
Hazardous  waste  program 
auttK>rizatk>ns: 
Georgia;  comments  due  by 
10-19-98;  published  9-18- 
98 
Oklahoma;  comments  due 
by  10-22-98;  published  9- 
22-96 
Water  poHutnn;  effluent 
guklelines  for  point  source 
categories: 

Transportatkvi  equipment 
cleaning  operatkxis; 
comments  due  by  10-23- 
98;  published  9-22-98 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Common  carrier  servk:es: 


Wireline  servKes  offering 
advanced 

leleoommuncatkMis 
ssrvtoes:  deptoyment; 
comments  due  by  10-23- 
98:  published  8-24-98 
PubiK  informatkxi  and 
inspectkxi  of  records; 
treatment  of  confidential 
informatton;  comments  due 
by  10-20-98;  published  8- 
18-98 
Radk)  t)roadcasting: 

Radk)  technk»l  mles; 

streamlining;  comments 

due  by  10-20-98; 

published  8-11-98 
Radk)  stattons;  table  of 
assignments: 
Mississippi;  comments  due 

by  10-19-98;  published  9- 

3-98 
Oklahoma;  comments  due 

by  10-19-98;  published  9- 

3-96 

FEDERAL  LABOR 
RELATIONS  AUTHORITY 

Negottat3ility  proceedings; 
meetings;  comments  due  by 
10-23-96;  published  9-9-98 

Unfair  labor  practice  disputes; 
preventk>n,  resolutkm,  and 
investigatnn;  meeting; 
comments  due  t>y  10-19-96; 
published  6-24-98 

GENERAL  SERVICES 
ADMINISTRATION 

Federal  Acquisitnn  Regulatkm 
(FAR): 

Professkxial  sennces; 
proposal  evaluatk>ns; 
comments  due  by  10-23- 
98;  published  8-24-96 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 

Food  and  Drug 
Administration 

Human  drugs: 
Cokl,  cough,  allergy, 
bronchodilator,  and 
antiasthmatN:  products 
(OTC>- 

LatMling  warnings  and 
directk>ns  for  topical/ 
inhalant  antitussive  drug 
products  containing 
campor  anchor  menttwl; 
final  monograph; 
comments  due  by  10- 
19-98;  published  7-20- 
98 
Medial  devKes: 
Correctkxts  and  removals 
reports;  comments  due  l>y 
10-21-98;  published  6-7- 
96 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Health  Cart  FInsncIng 
AdministratkNi 
MedKare: 
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Hospital  outpatient  servk»s; 
prospective  payment 
system;  comments  due  t>y 
10-23-98;  published  9-6- 
98 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Inspector  General  Office. 
Heslth  snd  Human  Services 
Department 
MedKare: 
Hospital  outpatient  servnes; 
prospective  payment 
system;  comments  due  t>y 
10-23-98;  published  9-6- 
98 
INTERIOR  DEPARTMENT 
Fish  and  WIMIife  Servtoe 
Alaska  Natkxial  Interest  Lands 
Conseo/atkxi  Act;  Title  VIII 
implementatkM)  (subsistence 
priority): 

Fish  arxl  wikAife; 
subsistence  taking; 
comments  due  by  10-23- 
98;  published  8-17-98 
Migratory  bird  hunting: 
Baitirig  and  tMited  areas 
Extenskxi  of  comment 
period;  conrvnents  due 
by  10-22-98;  published 
10-6-98 
INTERIOR  DEPARTMENT 
Reclamation  Bureau 
Cokxado  River  Water  Quality 
Improvement  Program: 
Cokxado  River  water 
offstream  storage,  arxl 
interstate  redemptkxi  of 
storage  credKs  in  Lower 
Diviskxi  States;  comments 
due  by  10-21-96; 
published  9-21-96 
INTERIOR  DEPARTMENT 
Surface  Mining  Rsciamstlon 
and  Enforcamsnt  Office 
Permanent  program  and 
abandoned  mine  land 
redamatkxi  plan 
sutxnisskxtt: 

Maryiarxl;  comments  due  by 
10-21-96;  published  9-21- 
98 
North  Dakota;  comments 
due  by  10-21-98; 
published  9-21-96 
Ohk>;  comments  due  t>y  10- 
21-98:  published  10^-96 
Pennsylvania;  comments 
due  by  10-19-98; 
published  9-25-98 
Texas;  comments  due  t>y 
10-19-98;  published  10-2- 
98 
LIBRARY  OF  CONGRESS 
Copyright  Office.  Library  of 
Congress 
Copyright  office  and 
procedures: 


Pfwnorecords,  making  and 
dtetribufion;  reasonable 
notk»  of  use  arxl 
payment  to  copyrigtit 
owners;  comments  due  by 
10-19-98:  published  9-4- 
96 
NATIONAL  AERONAUTICS 
AND  SPACE 
ADMiNISTRATION 
Federal  Acquisitkxi  Regulatkxi 
(FAR): 

Professkxtal  servces; 
proposal  evaluatxxn; 
conrwnents  due  by  10-23- 
96;  published  6-24-96 
TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 
Airworthiness  directives: 
Airtxjs;  comments  due  by 
10-19-96;  published  9-17- 
96 
Boeing;  comments  due  t>y 
10-19-96;  published  6-19- 
98 
Bukhart  GROB  Lufl-und 
Raumfahrt  GmbH; 
comments  due  t>y  10-19- 
96;  published  9-17-98 
CFM  Intematkxial; 
comments  due  t>y  10-19- 
98;  published  9-16-98 
Eurocopter  Frarwe; 
comments  due  by  10-19- 
96;  published  6-20-96 
Ljockfieed;  comments  due 
by  10-19-98;  published  9- 
3-98 
McDonnell  Douglas; 
comments  due  by  10-19- 
98;  published  9-3-98 
Raytheon;  comments  due  by 
10-20-98;  published  8-25- 
98 
Stemme  GmbH  &  Co.  KG; 
comments  due  t>y  10-21- 
98;  published  9-10-98 
Ursula  Hanie;  comments 
due  by  10-21-98; 
published  9-15-98 
Class  D  airspace;  comments 
due  by  10-21-98:  published 
9-21-96 
Class  E  airspace;  comments 
due  by  10-23-98;  published 
9-15-98 
TRANSPORTATION       - 
DEPARTMENT 
reosrai  nignway 
Admlnlstrstion 
Motor  vehk:le  operatkxi  by 
intoxwated  persons; 
comments  due  by  10-19-98; 
published  9-3-98 
TRANSPORTATION 
DEPARTMENT 
Maritime  Administration 
Sut)skfized  vessels  and 
operators: 


'  Marine  hull  insurarKe; 
urxtenvriters  approval; 
comments  due  by  10-23- 
98;  published  9-23-98 

TRANSPORTATION 
DEPARTMENT 
National  Highvny  Traffic 
Safety  Administration 

Motor  vehkde  operatkxi  by 
intoxcated  persons; 
comnwnts  due  by  10-19-98; 
published  9-3-98 

TREASURY  DEPARTMENT 
Alcohol,  Tobacco  and 
Firearms  Bureau 

AkxihoKc  beverages: 
Hard  ckler,  semi-generic 
wine  designalkx»,  arxl 
wfx)lesaie  fiquor  dealers' 
signs;  cross  refererx^; 
comments  due  t>y  10-20- 
98;  published  8-21-98 
Wine  labels:  net  contents 
statement;  comments  due 
by  10-19-96;  published  9- 
16-98 

UST  OF  PUBLIC  LAWS 

This  is  a  continuing  list  of 
pMkc  bits  from  the  current 
sesskxi  of  Congress  whk:h 
have  bocome  Federal  laws.  It 
may  tie  used  in  coniurx:«on 
with  "PLUS"  (PubSc  Laws 
Update  ServKe)  on  202-523- 
6641.  This  list  is  also 
avaiiabie  online  at  htlp-7/ 
www.nara.gov/fedreg. 

The  text  of  laws  is  not 
published  in  the  Federal 
Hsgiitir  but  may  be  ordered 
in  "slip  law"  (irxfvidual 
pamphlet)  form  from  ttw 
Superinterxlenl  of  Documents, 
U.S.  Government  Printing 
Office,  Washington.  DC  20402 
(phone.  202-512-1806).  The 
text  wiH  also  be  made 
availat)le  on  the  Internet  from 
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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicatjility  arxj  legal  effect,  most  of  wtiich 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  wtiich  is  published  urxier 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


DEPARTMENT  OF  AGRICULTURE 

Federal  Crop  Insurance  Corporation 

7CFRPart457 

Common  Crop  Insurance  Regulations; 
Basic  Provisions;  and  Various  Crop 
Insurance  Provisions;  Correction 

agency:  Federal  Crop  Insurance 

Corporation,  USDA. 

ACTION:  Correcting  amendment. 

summary:  This  document  contains 
corrections  to  the  final  regulation  which 
was  published  in  the  Federal  Register 
on  Wednesday.  December  10, 1997  (62 
FR  65130-65177).  The  regulation 
includes  definitions  and  provisions 
common  to  most  crops  and  the  new  late 
and  prevented  planting  provisions. 
EFFECTIVE  DATE:  October  16.  1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Louise  Narber,  Insurance  Management 
Specialist,  Research  and  Development, 
Product  Development  Division.  Federal 
Crop  Insurance  Corporation.  United 
States  Department  of  Agriculture.  9435 
Holmes  Road.  Kansas  City.  MO  64131. 
telephone  (816)  926-7730. 
SUPPLEMENTARY  INFORMATION: 

Background 

The  final  regulation  that  is  the  subject 
of  these  corrections  includes  definitions 
and  provisions  common  to  most  crops 
and  the  new  late  and  prevented  planting 
provisions. 

Need  ftw  Correction 

As  published,  the  final  regulation 
contains  errors  which  may  prove 
misleading  and  are  in  need  of 
correction:  1)  the  part  heading  is 
incorrect;  and  2)  section  457.106  Texas 
Citrus  Tree  Crop  Insurance  Provisions 
should  have  the  phrase  "documents 
and"  added  after  the  word  "actuarial" 
and  the  word  "table"  should  be  deleted 
in  section  7(a). 


List  of  Subjects  in  7  CFR  Part  457 

Common  crop  insurance  regulations. 
Crop  insurance.  Texas  citrus  tree. 

Accordingly.  7  CFR  part  457  is 
corrected  by  making  the  following 
correcting  amendments: 

PART  457— COMMON  CROP 
INSURANCE  REGULATIONS 

1.  The  authority  citation  for  part  457 
continues  to  read  as  follows: 

Airthority:  7  U.S.C  1506(1).  1506(p). 

2.  The  part  heading  is  corrected  as  set 
forth  above. 

f457.106    [ConvclwJ] 

3.  In  §  457.106,  paragraph  7(a) 
introductory  text,  remove  the  words 
"actuarial  table"  and  add  in  their  place, 
the  words  "actuarial  docmnents  and." 

Signed  in  Washington  DC,  on  October  8, 
1998. 

Kenneth  D.  Ackennan, 
Manager,  Federal  Crop  Insurance 
Corporation. 
[FR  Doc.  98-27679  Filed  10-16-98;  8:45  am) 
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DEPARTMENT  OF  AGRICULTURE 

Agricultural  Marfcedng  Service 

7CFRPart958 

[DockM  No.  FV97-e58-2  FR] 

Onions  Grown  in  Certain  Designated 
Counties  in  Idaho,  and  Malheur 
County,  Oregon,  and  Imported  Onions; 
Increase  in  Grade  Requirement  for 
White  Onions 

agency:  Agricultiual  Marketing  Service. 

USDA. 

action:  Final  rule. 

SUMMARY:  This  rule  increases  the 
minimum  grade  requirement  for  white 
onion  varieties  handled  imder  the 
Idaho-Eastern  Oregon  onion  marketing 
order  from  U.S.  No.  2  or  U.S. 
Commercial  to  U.S.  No.  1.  The 
marketing  order  regulates  the  handling 
of  onions  produced  in  certain 
designated  counties  in  Idaho,  and 
Malheur  Coimty.  Oregon,  and  is 
administered  locally  by  the  Idaho- 
Eastern  Oregon  Onion  Committee 
(Committee).  This  rule  is  intended  to 
improve  the  marketing  of  white  onions, 
increase  rettuns  to  producers,  and 


provide  consumers  with  higher  quahty 
onions.  As  provided  under  section  8e  of 
the  Agricultural  Marketing  Agreement 
Act  of  1937.  the  increase  in  the 
minimum  grade  requirement  also 
applies  to  all  imported  varieties  of  white 
onions. 

effective  date:  November  9. 1998. 
FOR  FURTHER  MFOfMATKM  CONTACT: 
Robert  ).  Curry.  Northwest  Marketing 
Field  Office.  Marketing  Order 
Administration  Branch.  Fruit  and 
Vegetable  Programs.  AMS.  USDA.  1220 
SW  Third  Avenue,  room  369.  Portland. 
Oregon  97204-2807;  telephone:  (503) 
326-2724,  Fax:  (503)  326-7440;  and 
George  J.  Kelhart.  Marketing  Order 
Administration  Branch,  Fruit  and 
Vegetable  Programs.  AMS.  USDA.  room 
2525^S.  PO  Box  96456.  Washington.  DC 
20090-6456;  telephone  (202)  720-2491, 
Fax:  (202)  205-6632.  Small  businesses 
may  request  information  on  compliance 
with  this  regulation  by  contacting  Jay 
Guerber.  Muketing  Chder 
Administration  Branch.  Fruit  and 
Vegetable  Programs.  AMS.  USDA.  room 
2525-S.  PO  Box  96456,  Washington.  DC 
20090-6456;  telephone  (202)  720-2491. 
Fax:  (202) 205-6632. 
SUPPLEMBfTARY  MFORMATKM:  This  final 
rule  is  issued  luider  Marketing 
Agreement  No.  130  and  Marketing 
Order  No.  958.  both  as  amended  (7  CFR 
part  958),  regulating  the  handling  of 
onions  grown  in  certain  designated 
counties  in  Idaho,  and  Malheur  County. 
Oregon,  hereinafter  referred  to  as  the 
"order."  The  order  is  effective  under  the 
Agricultufal  Marketing  Agreement  Act 
of  1937,  as  amended  (7  U.S.C.  601-674). 
hereinafter  referred  to  as  the  "Act." 

This  rule  is  also  issued  under  section 
8e  of  the  Act,  which  provides  that 
whenever  certain  specified 
commodities,  including  onions,  are 
regulated  under  a  Federal  marketing 
Older,  imports  of  these  commodities 
into  the  United  States  are  prohibited 
unless  they  meet  the  same  or 
comparable  grade,  size,  quality,  or 
maturity  requirements  as  those  in  effect 
for  the  domestically  produced 
commodities. 

The  Department  of  Agriculttire 
(Department)  is  issuing  this  rule  in 
confcHmance  with  ExectUive  Order 
12866. 

This  final  rule  has  been  reviewed 
under  Executive  Order  12988.  Civil 
Justice  Reform.  This  rule  is  not  intended 
to  have  retroactive  effect.  This  rule  %nU 
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not  preempt  any  State  or  local  laws, 
regulations,  or  policies,  unless  they 
present  an  irreconcilable  conflict  with 
this  rule. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  Hie  suit  in  court.  Under 
section  608c(15)(A)  of  the  Act.  any 
handler  subject  to  an  order  may  file 
with  the  Secretary  a  petition  stating  that 
the  order,  any  provision  of  the  order,  or 
any  obligation  imposed  in  connection 
with  the  order  is  not  in  accordance  with 
law  and  request  a  modification  of  the 
order  or  to  be  exempted  therefrom.  A 
handler  is  afforded  the  opportunity  for 
a  hearing  on  the  petition.  After  the 
hearing  the  Secretary  would  rule  on  the 
petition.  The  Act  provides  that  the 
district  court  of  the  United  States  in  any 
district  in  which  the  handler  is  an 
inhabitant,  or  has  his  or  her  principal 
place  of  business,  has  jurisdiction  to 
review  the  Secretary's  ruling  on  the 

Cstition,  provided  an  action  is  Bled  not 
ter  than  20  days  after  the  date  of  the 
entry  of  the  ruling. 

There  are  no  acuninistrative 
procedures  which  must  be  exhausted 
prior  to  any  judicial  challenge  to  the 
provisions  of  import  regulations  issued 
under  section  8e  of  the  Act. 

This  final  rule  increases  the  minimum 
grade  requirement  for  white  onion 
varieties  grown  in  the  defined 
production  area  and  handled  under 
order  authority.  This  rule,  unanimously 
recommended  by  the  Committee  at  its    - 
June  19, 1997,  meeting,  requires  that  all 
white  onion  varieties  handled  be  U.S. 
No.  1  grade.  The  previous  regulation 
permitted  the  handling  of  U.S.  No.  2 
grade  and  U.S.  Commercial  grade  white 
onions  as  well.  As  provided  under 
section  8e  of  the  Agricultural  Marketing 
Agreement  Act  of  1937,  the  increase  in 
the  minimum  grade  requirement  also 
appUes  to  all  imported  varieties  of  white 
onions. 

Sections  958.51  and  958.52  of  the 
order  provide  authority  for  the 
establishment  and  modification  of 
regulations  applicable  to  the  handling  of 
particular  grades  of  onions.  Section 
958.328(a)(1)  establishes  the  grade 
requirements  for  white  onions  handled 
subject  to  the  Idaho-Eastern  Oregon 
onion  marketing  order.  Such  grade 
requirements  are  based  on  the  U.S. 
Standards  for  Grades  of  Onions  (Other 
than  Bermuda-Cranex-Grano  and  Creole 
Types)  (7  CFR  part  51.2830  et  seq.).  or 
the  U.S.  Standards  for  Grades  of 
Bermuda-Granex-Grano  Type  Onions  (7 
CFR  part  51.3195  et  seq).  Previously, 
$9S8.328(a)(l)  required  that  white 
onion  varieties  be:  (1)  U.S.  No.  2  or  U.S. 
Commercial.  1  inch  minimum  to  2 
inches  maximum  diameter,  (2)  U.S.  No. 


2  or  U.S.  Commercial,  if  not  more  than 
30  percent  of  the  lot  is  comprised  of 
onions  of  U.S.  No.  1  quaUty,  and  at  least 
1  Vz  inches  minimum  diameter;  or  (3) 
U.S.  No.  1,  at  least  Vh  inches  minimum 
diameter. 

This  final  rule  requires  that  all  bags  or 
other  containers  of  white  onion  varieties 
shipped  subject  to  order  requirements 
be  either:  (1)  U.S.  No.  1. 1  inch 
minimum  to  2  inches  maximum 
diameter,  or  (2)  U.S.  No.  1.  at  least  V/i 
inches  minimum  diameter. 
CommingUng  of  these  two  categories  is 
not  allowed.  Exemptions  under  the 
order  for  special  purpose  shipments  in 
$9S8.328(e).  and  shipments  qualifying 
for  a  minimum  quantity  exemption  in 
§  958.328(g).  continue  to  apply  when 
applicable. 

The  Committee  justification  for  its 
recommendation  indicated  that 
shipments  of  U.S.  No.  2  and  U.S. 
Commercial  grade  white  onions  have 
had  a  negative  impact  on  producer 
returns  and  have  been  a  factor  in 
decreasing  this  industry's  share  of  the 
fresh  domestic  white  onion  nuu-ket.  In 
addition,  the  Committee  stated  that 
consumers  of  white  onions  traditionally 
demand  a  quality  product  and  that  U.S. 
No.  2  and  U.S.  Commercial  grade  white 
onions  have  poor  consumer  acceptance. 

The  Committee  stated  that  producers 
seldom  profit  from  U.S.  No.  2  or  U.S. 
Commercial  grade  white  onion  sales, 
and  as  a  consequence,  common  business 
practice  for  many  is  to  discard  such 
onions  as  culls  following  harvest.  Based 
upon  comments  made  by  handlers  and 
receivers  of  white  onions,  the 
Committee  reported  that  shipments  of 
low  quality  U.S.  No.  2  and  U.S. 
Commercial  grade  white  onions  have  a 
depressing  influence  on  the  price  of  the 
higher  quality  U.S.  No.  1  grade  white 
onions.  The  free-on-board  (f.o.b.)  price 
for  U.S.  No.  2  white  onions  usually 
averages  about  one-half  the  f.o.b.  price 
of  U.S.  No.  1  white  onions,  reflecting 
the  weak  demand  for  U.S.  No.  2  white 
onions  in  fresh  markets.  Furthermore, 
over  the  last  several  years  there  has  been 
increased  competition  from  white 
onions  grown  in  Nevada,  Washington, 
Colorado,  and  Utah.  The  quality 
produced  and  marketed  from  those 
States  is  excellent.  Thus,  a  higher  grade 
for  white  onions  grown  in  Idaho-Eastern 
Oregon  should  help  this  industry 
compete  more  effectively  and  increase 
demand  through  stronger  confidence  in 
the  quality  of  Idaho-Eastern  Oregon 
white  onions. 

Between  the  1986/87  and  the  1996/97 
marketing  seasons,  an  annual  average  of 
336,000  hundredweight  of  white  onions, 
representing  3.9  percent  of  the  total  of 
all  onion  varieties,  has  been  shipped 


from  the  Idaho-Eastern  Oregon 
production  area.  The  annual  average  of 
all  Idaho-Eastern  Oregon  onion 
shipments  for  this  period,  including 
white,  yellow,  and  red  onion  varieties, 
is  9,517.500  hundredweight.  During  the 
same  period  of  time,  shipments  of 
Idaho-Eastern  Oregon  U.S.  No.  2  white 
onions  averaged  3,807  hundredweight 
per  year,  or  approximately  an  annual 
average  of  1.2  percent  of  white  Idaho- 
Eastern  Oregon  onion  shipments  and  an 
annual  average  of  .04  percent  of  all 
Idaho-Eastern  Oregon  onion  shipments. 
The  majority,  or  nearly  99  {>ercent,  of 
die  white  onions  shipped  from  this 
production  area  are  U.S.  No.  1  grade. 
Onions  from  the  Idaho-Eastern  Oregon 
production  area  are  shipped  throu^out 
most  of  the  year.  Most  Idaho-Eastern 
Oregon  white  onions  are  marketed 
during  the  months  of  September. 
October,  and  November,  with  significant 
additional  volume  through  February. 
Preliminary  information  pertaining  to 
the  1998/99  shipping  season  indicates 
that  the  f.o.b.  price  for  onions  this 
season  could  average  $13.10  per 
hundredweight. 

As  mentioned  earlier,  section  8e  of 
the  Act  requires  that  when  certain 
domestically  produced  commodities, 
including  onions,  are  regiUated  under  a 
Federal  marketing  order,  imports  of  that 
commodity  must  meet  the  same  or 
comparable  grade,  size,  quality,  or 
maturity  requirements.  Section  8e  also 
provides  that  whenever  two  or  more 
marketing  orders  regulating  the  same 
commodity  produced  in  difiierent  areas 
of  the  United  States  are  concurrently  in 
effect,  a  determination  must  be  made  as 
to  which  of  the  areas  produces  the 
commodity  in  most  direct  competition 
with  the  imported  commodity.  Imports 
must  then  meet  the  requirements 
established  for  that  particular  area. 

Grade,  size,  quality,  and  maturity 
regulations  have  been  issued  regularly 
under  both  Marketing  Order  No.  958 
and  Marketing  Order  No.  959.  which 
regulates  the  handUng  of  onions  grown 
in  South  Texas,  since  the  marketing 
orders  were  established.  The  current 
import  regulation  specifies  that  import 
requirements  for  onions  are  to  be  based 
on  the  seasonal  categories  of  onions 
grown  in  both  marketing  order  areas. 
The  import  regulation  specifies  that 
imported  onions  must  meet  the 
requirements  of  the  Idaho-Eastern 
Oregon  onion  marketing  order  during 
the  period  June  5  through  March  9  and 
the  South  Texas  onion  marketing  order 
during  the  period  March  10  through 
June  4  each  season.  This  final  rule 
changes  the  import  requirements  for  the 
period  June  5  through  March  9  of  each 
marketing  year  to  provide  that  all 


imported  white  onion  varieties  must  be 
U.S.  No.  1  grade.  While  no  changes  are 
required  in  the  language  of  §  980.117.  all 
white  onion  varieties  imported  during 
this  p>eriod  are  required  to  meet  the 
modified  grade  requirement. 

White  onions  are  imported  into  the 
United  States  throughout  the  year  from 
a  number  of  different  countries.  By  far 
^  the  largest  source  of  all  imported  onions 
is  Mexico.  Mexican  white  onions  enter 
the  United  States  from  November 
through  July,  with  the  heaviest  volumes 
moving  during  the  months  of  December 
throu^  April.  The  annual  average 
volume  of  all  Mexican  onions  imported 
into  the  United  States  between  1986  and 
1996  was  3.333.150  hundredweight, 
while  the  annual  average  volume  for  all 
imported  onions  from  all  soiuces  during 
the  same  period  was  4,040.004 
hundredweight. 

Other  sources  of  imported  onions  are 
Canada,  Chile.  New  Zealand,  France, 
Guatemala.  Belgiiun,  Morocco,  and  the 
Netherlands.  In  1996  and  1997.  imports 
from  Canada  totaled  654.728 
hundredweight  and  498.950 
hundredweight,  imports  from  Chile 
totaled  139.927  hundredweight  and 
85.914  htmdredweight.  and  those  from 
New  Zealand  totaled  13.007 
hundredweight  and  20.172 
hundredweight,  respectively.  Also 
during  1996  and  1997.  onion  imports 
from  France  totaled  82.034 
hundredweight  and  102.956 
hundredweight,  imports  from 
Guatemala  were  32.540  hundredweight 
and  32.474  hundredweight,  imports 
from  Belgium  totaled  1.565' 
hundredweight  and  2.386 
hundredweight,  Moroccan  imports 
totaled  287  hundredweight  and  948 
hundredweight,  and  imports  from  the 
Netherlands  totaled  26.852  and  26.544 
hundredweight,  respectively. 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA).  the 
Agricultural  Marketing  Service  (AMS) 
has  considered  the  economic  impact  of 
this  action  on  small  entities. 
Accordingly,  the  AMS  has  prepared  this 
final  regulatory  flexibility  analysis. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  piirsuant  to  the 
Act,  and  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially 
small  entities  acting  on  their  own 
behalf.  Thus,  both  statutes  have  small 
entity  orientation  and  compatibility. 

Import  regulations  issued  under  the 
Act  are  based  on  those  established 
under  Federal  marketing  orders  which 


regulate  the  handling  of  domestically 
produced  products. 

There  are  approximately  35  handlers 
of  Idaho-Eastern  Oregon  onions  who  are 
subject  to  regulation  under  the  order 
and  approximately  260  onion 
producers,  including  approximately  80 
producers  of  white  onions,  in  the 
regulated  area.  In  addition, 
approximately  150  importers  of  onions 
are  subject  to  import  regulations  and 
could  be  affected  by  this  final  rule. 
Small  agricultural  service  firms  have 
been  defined  by  the  Small  Business 
Administration  (13  CFR  121.601)  as 
those  having  annual  receipts  of  less  than 
$5,000,000,  and  small  agricultiual 
producers  are  defined  as  those  having 
annual  receipts  of  less  than  $500,000. 
Approximately  90  percent  of  the 
handlers  and  70  percent  of  the 
producers  of  Idaho-Eastern  Oregon 
white  onions  may  be  classified  as  small 
entities.  Although  it  is  not  known  how 
many  importers  of  white  onions  may  be 
classified  as  small  entities,  it  can  be 
assumed  that  a  number  of  the  150 
importers  could  be  classified  as  such. 

'This  final  rule  increases  the  minimum 
grade  requirement  for  white  onion 
varieties  grown  in  the  defined 
production  area  and  handled  under 
order  authority.  This  rule,  unanimously 
recommended  by  the  Committee  at  its 
June  19, 1997.  meeting,  requires  that  all 
white  onion  varieties  handled  be  U.S. 
No.  1  grade.  The  previous  regulation 
permitted  the  handling  of  U.S.  No.  2 
grade  and  U.S.  Commercial  grade  white 
onions  as  well.  As  provided  under 
section  8e  of  the  Agricultural  Mariwting 
Agreement  Act  of  1937,  the  increase  in 
the  TP'"'""'"'  grade  requirement  also 
applies  to  all  imp>orted  varieties  of  white 
onions. 

At  the  meeting  the  Committee 
discussed  the  impact  its 
recommendation  might  have  on 
handlers  and  producers  in  terms  of  cost. 
The  Committee  stated  that  producers 
seldom  profit  from  U.S.  No.  2  at  U.S. 
Commercial  grade  white  onion  sales, 
and  as  a  consequence,  common  business 
practice  for  many  is  to  discard  such 
onions  as  culls  following  harvest. 

Based  upon  comments  made  by 
handlers  and  receivers  of  white  onions, 
the  Committee  reported  that  shipments 
of  low  quality  U.S.  No.  2  and  U.S. 
Commercial  grade  white  onions  have  a 
depressing  influence  on  the  price  of  the 
higher  quality  U.S.  No.  1  grade  white 
onions.  The  f.o.b.  price  for  U.S.  No.  2 
white  onions  usually  averages  about 
one-half  the  f.o.b.  price  of  U.S.  No.  1 
white  onions,  reflecting  the  weak 
demand  for  U.S.  No.  2  white  onions  in 
fresh  markets.  Furthermore,  over  the  last 
several  years  there  has  been  increased 


competition  from  white  onions  grown  in 
Nevada.  Washington.  Colorado,  and 
Utah.  The  quality  produced  and 
marketed  bom  those  States  is  excellent. 
Thus,  a  higher  grade  for  white  onions 
grown  in  Idaho-Eastern  Oregon  should 
help  this  industry  compete  more 
effectively  and  increase  demand 
through  stronger  confidence  in  the 
quality  of  Idaho-Eastern  Oregon  white 
onions.  Preliminary  information 
pertaining  to  the  1998-99  shipping 
season  indicates  that  the  f.o.b.  price  for 
onions  this  season  could  average  $13.10 
per  hundredweight. 

While  this  rule  may  impose  some 
additional  costs  on  handlers  and 
prodiicers,  the  costs  are  expected  to  be 
minimal,  and  should  be  offset  by  the 
benefits  of  the  rule.  This  final  rule  is 
expected  to  similarly  impact  importers 
of  white  onions.  The  Committee 
believes  that  this  modification  will 
benefit  consumers,  producers,  and 
handlers.  The  benefits  of  this  rule  are 
not  expected  to  be  disproportionately 
greater  or  lesser  for  small  entities  than 
for  large  entities. 

As  utematives  to  the  proposal,  the 
Committee  discussed  both  leaving  the 
regulations  luimodified  and  using 
voluntary  methods  to  solve  the  problem. 
Both  alternatives  were  rejected.  The 
prevailing  opinion  was  that  mari^ 
confidence  and  producer  income  would 
continue  to  erode  without  the 
implementation  of  this  rule.  The 
majority  of  Committee  members  stated 
that  voluntary  measures  had  not  been 
effective  in  the  past. 

Section  8e  of  the  Act  requires  that 
when  certain  domestically  produced 
commodities,  including  onions,  are 
regulated  under  a  Federal  marketing 
oi^er,  imports  of  that  commodity  must 
meet  the  same  or  comparable  grade, 
size,  quality,  or  matiuity  requirements. 
Section  8e  also  provides  that  whenever 
two  or  more  marketing  orders  regulating 
the  same  commodity  produced  in 
different  areas  of  the  United  States  are 
conciurently  in  effect,  the  Secretary 
shall  determine  which  of  the  areas 
produces  the  commodity  in  more  direct 
competition  with  the  imported 
commodity.  Imports  must  then  meet  the 
requirements  established  for  the 
particular  area. 

Grade,  size,  quality,  and  maturity 
regulations  have  been  issued  regularly 
under  both  Marineting  Order  No.  958 
and  Marketing  Order  No.  959.  which 
regulates  the  handling  of  onions  grown 
in  South  Texas,  since  the  orders  were 
established.  The  current  import 
regulation  specifies  that  import 
requirements  for  onions  are  to  be  based 
on  the  seasonal  categories  of  onions 
grown  in  both  marketing  order  areas. 
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The  import  regulations  specify  that 
imported  onions  must  meet  the 
requirements  of  the  Idaho-Eastern 
Oregon  onion  order  during  the  period 
June  5  through  March  9  each  season  and 
the  South  Texas  onion  order  during  the 
period  March  10  through  June  4  each 
season.  This  final  rule  changes  the 
import  requirements  for  the  period  June 
5  through  March  9  of  each  marketing 
year  to  provide  that  all  imported  white 
onion  varieties  must  be  U.S.  No.  1 
grade. 

This  action  does  not  impose  any 
additional  reporting  or  recordkeeping 
requirements  on  either  small  or  large 
handlers.  As  with  all  Federal  marketing 
order  programs,  reports  and  forms  are 
periodically  reviewed  to  reduce 
information  requirements  and 
duplication  by  industry  and  public 
sector  acencies. 

In  addition,  the  Committee's  meeting 
was  widely  publicized  throughout  the 
Idaho-Eastern  Oregon  onion  industry 
and  all  interested  persons  were  invited 
to  attend  the  meeting  and  participate  in 
Committee  deliberations  on  all  issues. 
Like  all  Committee  meetings,  the  June 
19,  1997,  meeting  was  a  public  meeting 
and  all  entities,  both  large  and  small, 
were  able  to  express  views  on  this  issue. 
Finally,  interested  persons  were  invited 
to  submit  information  on  the  regulatory 
and  informational  impacts  of  this  action 
on  small  businesses.  Five  comments 
were  received  and  were  of  the  view  that 
the  proposed  increase  in  the  minimum 
grade  would  not  have  a  negative  impact 
onsmall  entities.  These  comments  are 
discussed  in  more  detail  later  in  this 
document. 

The  Department  has  not  identified 
any  relevant  Federal  rules  that 
duplicate,  overlap,  or  conflict  with  this 
rule. 

Both  an  advance  notice  of  proposed 
rulemaking  and  a  proposed  rule  were 
published  in  the  Federal  Register  on 
February  3,  1998  (63  FR  5472),  and  on 
July  2,  1998  (63  FR  36194),  respectively. 
Both  publications  provided  60-day 
comment  periods  to  allow  interested 
persons  the  opportunity  to  comment  on 
the  volume  and  grade  of  imported  white 
onions,  as  well  as  other  aspects  of  the 
potential  grade  increase,  including  its 
probable  regulatory  and  economic 
impact  on  small  business  entities. 
Copies  of  the  publications  were  faxed 
and  mailed  to  the  Committee  office, 
which  in  turn  notified  Committee  and 
Idaho-Eastern  Oregon  onion  industry 
members  of  the  recommendation  and 
proposed  rulemaking.  The  Department 
also  provided  copies  of  the  publications 
to  the  administrative  offices  of  the  Walla 
Walla  Sweet  Onion  Committee,  the 
South  Texas  Onion  Committee,  and  the 


Vidalia  Onion  Committee,  as  well  as  to 
the  World  Trade  Organization, 
European  Commission,  Brussels. 
Belgium,  onion  importers  on  AMS' 
mailing  Ust,  to  foreign  embassies  of 
countries  known  to  be  interested  in 
exporting  onions  to  the  United  States, 
and  to  the  National  Institute  of 
Standards  and  Technology  for 
dissemination  to  the  secretariat  of  the 
World  Trade  Organization.  In  addition, 
the  Committee's  meetings  were  widely 
publicized  throughout  the  Idaho-Eastern 
Oregon  onion  industry  and  all 
interested  persons  were  invited  to 
attend  and  participate  on  all  issues. 
Copies  of  the  advanced  notice  and  the 
proposed  rule  were  also  made  available 
on  the  Internet  by  the  Department  as 
well  as  by  the  U.S.  Government  Printing 
Office. 

Five  comments  were  received  in 
regard  to  the  advanced  notice  (63  FR 
5472).  Four  of  the  comments  were 
supportive  of  the  Committee's 
recommendation.  The  Idaho-Eastern 
Oregon  Onion  Committee  reaffirmed  its 
unanimous  recommendation  in  favor  of 
increasing  the  minimum  grade  for  white 
onions  from  U.S.  No.  2  or  U.S. 
Commercial  to  U.S.  No.  1.  The  South 
Texas  Onion  Committee,  administering 
Marketing  Order  No.  959,  expressed  its 
support  of  the  recommended 
modification  as  well.  The  South  Texas 
Onion  Committee  commented  that 
when  the  South  Texas  industry  enters 
the  market  in  March  of  each  year,  the 
market  has  been  flooded  with  inferior 
quality  white  onions  from  both  Mexico 
and  Idaho-Eastern  Oregon,  and  that  the 
onion  industries  and  consumers  would 
benefit  from  the  minimum  grade 
increase.  The  minimum  grade 
requirement  for  white  onion  varieties 
handled  under  the  South  Texas 
marketing  order  is  a  modified  U.S.  No. 
1  grade.  This  rule  will  increase  the 
miiumum  grade  requirement  for  Idaho- 
Eastern  Oregon  onions,  resulting  in  the 
respective  minimum  grade  requirements 
becoming  more  similar. 

Also  commenting  in  favor  of  the 
Committee's  recommendation  were  a 
South  Texas  onion  handler,  and  an 
association  representing  Texas  onion 
handlers  and  importers  of  Mexican 
onions.  Both  commenters  are  located  in 
Mission.  Texas.  The  handler 
commented  that  the  recommended 
modification  would  allow  the  South 
Texas  industry  the  necessary  confidence 
to  continue  to  produce  onions  for  a 
market  free  fix>m  the  negative  consumer 
reaction  associated  with  poor  quality 
white  onions.  The  association  also 
added  its  support  of  the  recommended 
minimum  grade  increase.  The 
association  stated  that  it  has  within  its 


membership  approximately  21  South 
Texas  onion  handlers,  most  of  whom 
also  import  onions  from  Mexico.  The 
commenter  added  that  the  association 
has  numerous  members  who  only 
handle  imported  produce,  including 
white  onions.  The  commenter  noted 
further  that  in  the  modem  competitive 
produce  market,  consumers  must  be 
provided  with  the  best  quality  produce 
available. 

A  comment  was  also  received  from 
the  European  Commission,  Brussels, 
Belgium,  on  behalf  of  the  Eiiropean 
Community.  That  comment  stated  that 
the  proposal  aims  at  increasing  the 
minimum  diameter  size  requirement  for 
imported  onions  frt>m  2.54  to  2.79 
centimeters  for  the  period  June  5 
through  March  9  of  each  year,  and 
objected  to  such  action.  However,  the 
Committee's  reconmiendation  was  to 
increase  the  minimum  grade  for  Idaho- 
Eastern  Oregon  white  onions  during  the 
period  June  5  through  March  9  hoia 
U.S.  No.  2  to  U.S.  No.  1.  and  did  not 
include  a  modification  to  the  minimum 
diameter  size  itself,  which  continues  to 
be  1  inch  or  2.54  centimeters. 

In  conjunction  with  the  issuance  of 
the  advance  notice  and  request  for 
comment,  the  Texas  Cooperative 
Inspection  Program  monitored  white 
onions  imported  from  Mexico  during 
the  period  December  1. 1997,  through 
March  9, 1998.  This  process  was 
conducted  at  the  request  of  the  AMS  to 
determine  the  quantity  of  imported 
white  onions  potentially  impacted  by 
the  Committee's  recommendation.  An 
analysis  of  the  information  provided  by 
the  Inspection  Program  indicates  that 
approximately  98  percent  of  the  white 
onions  imported  from  Mexico  during 
the  test  period  met  U.S.  No.  1  grade.  The 
balance  of  the  imported  white  onions 
during  this  period  either  met  U.S. 
Commercial  grade  or  failed  to  meet  the 
minimum  of  U.S.  No.  2  grade.  There 
were  no  U.S.  No.  2  grade  white  onions 
imported  bom  Mexico  during  this 
period.  During  the  test  period,  a  total  of 
1,006,279  50-pound  containers  were 
offered  for  importation.  A  total  of 
948.069  50-pound  containers  graded 
U.S.  No.  1. 11,427  50-pound  containers 
graded  U.S.  Commercial,  and  10,783  50- 
pound  containers  failed  to  meet  the 
current  minimum  grade  requirement  of 
U.S.  No.  2. 

Five  comments  were  also  received  in 
regard  to  the  proposed  rule  (63  FR 
36194).  Comments  were  received  from 
the  South  Texas  Onion  Committee,  .two 
Texas  produce  marketing  firms,  and  two 
Texas  producers.  All  five  commenters 
expressed  support  for  the  proposal. 
Furthermore,  each  commenter 
expressed  the  view  that  the  increase  in 
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the  minimum  grade  for  Idaho-Eastern 
Oregon  white  onions  will  not  have  a 
negative  impact  on  small  entities,  and 
that  the  change  will  in  fact  assist 
producers  from  all  growing  regions  in 
providing  better  quality  white  onions  to 
consumers. 

Accordingly,  based  on  the  comments 
received,  no  changes  will  be  made  to  the 
rule  as  proposed,  except  for  non- 
substantive format  changes  to  conform 
to  the  current  scheme  in  §  958.328. 

Idaho-Eastern  Oregon  onion  handlers 
have  just  begun  shipping  1998-99  crop 
white  onions,  and  they  want  to  accrue 
the  benefits  anticipated.  The 
Department  understands  that  very  little 
modification  must  be  made  to  existing 
packing  equipment  and  sorting 
procedures  by  domestic  handlers  and 
exporters/importers  to  meet  the  new 
grade  requirement.  However,  sufficient 
time  must  be  provided  for  the  Idaho- 
Eastern  Oregon  and  import  onion 
industries  to  comply  with  the  new  grade 
requirement  and  to  allow  white  onions 
already  picked  and  packed,  and 
certified  as  meeting  the  lower  minimum 
grade  requirements  to  be  shipped.  To 
allow  this  to  occur  and  to  allow 
handlers  and  exporters  time  to  adjust 
their  sorting  and  packing  lines  to  meet 
the  higher  grade,  the  Department  has 
decided  that  the  effective  date  of  this 
action  should  be  November  9, 1998. 
This  effective  date  is  reasonable  and 
will  allow  both  the  domestic  and 
imported  onion  industries  sufficient 
time  to  adjust  to  the  new  grade 
requirement  and  to  ship  any  onions  that 
are  already  picked  and  packed. 

In  view  of  all  of  the  foregoing,  the 
Department  has  concluded  that  the 
increase  in  the  minimum  grade 
requirement  to  U.S.  No.  1  will  advance 
the  interests  of  the  Idaho-Eastern 
Oregon  and  foreign  onion  industries  and 
should  be  implemented. 

In  accordance  with  the  section  8e  of 
the  Act,  the  United  States  Trade 
Representative  has  concurred  w^ith  the 
issuance  of  this  final  rule. 

After  consideration  of  all  relevant 
matter  presented,  including  the 
information  and  recommendation 
submitted  by  the  Committee,  the 
comments  received,  and  other  available 
information,  it  is  hereby  found  that  this 
rule,  as  hereinafter  set  forth,  will  tend 
to  effectuate  the  declared  policy  of  the 
Act. 

It  is  further  foimd  that  good  cause 
exists  for  not  postponing  the  effective 
date  of  this  rule  until  30  days  after 
publication  in  the  Federal  Register  (5 
U.S.C.  553)  because:  (1)  Idaho-Eastern 
Oregon  onion  handlers  are  aware  of  this 
action,  which  was  unanimously 
recommended  by  the  Committee,  and 


are  prepared  to  comply  with  the  new  . 
grade  requirement;  (2)  Handlers, 
exporters,  importers,  and  other 
interested  persons  were  given  an 
opportimity  to  provide  input  through 
the  advance  notice  of  proposed 
rulemaking  and  the  proposed  rule;  (3) 
the  grade  increase  needs  to  be  in  place 
to  cover  the  balance  of  the  1998-99 
white  onion  shipping  season  so  that  the 
Idaho-Eastern  Oregon  onion  industry 
can  take  advantage  of  the  anticipated 
benefits;  and  (4)  an  adequate  amount  of 
time  has  been  provided  for  handlers  and 
importers  to  adjust  their  packing  and 
sorting  lines  to  meet  the  higher  grade 
requirement. 

List  of  Subiects  in  7  CFR  Part  958 

Marketing  agreements.  Onions, 
Reporting  and  recordkeeping 
requirements. 

For  the  reasons  set  forth  in  the 
preamble,  7  CFR  part  958  is  amended  as 
follows: 

PART  95B-ONK>NS  GROWN  IN 
CERTAIN  DESIGNATED  COUNTIES  IN 
IDAHO.  AND  MALHEUR  COUNTY. 
OREGON 

1.  The  authority  citation  for  7  CFR 
part  958  continues  to  read  as  follows: 

Authority:  7  U.S.C.  601-674. 

2.  Section  958.328  is  amended  by 
revising  paragraph  (a)(1)  to  read  as 
follows: 

f  958.328    HandHng  Regulations. 


(a)  Grade  and  Size  requirements— {1) 
White  varieties.  Shall  be  either: 

(i)  U.S.  No.  1. 1  inch  minimum  to  2 
inches  maximum  diameter;  or 

(ii)  U.S.  No.  1,  at  least  IVz  inches 
minimum  diameter.  However,  neither  of 
these  two  categories  of  onions  may  be 
commingled  in  the  same  bag  or  other 
container. 


Dated:  October  13. 1998. 
Robert  C  Keeney. 

Deputy  Administrator.  Fruit  and  Vegetabh 

Programs. 

|FR  Doc.  9»-27892  Filed  10-16-98:  8:45  ami 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14CFRPart30 

[Dodwl  No.  97-SW-01-AD;  Amandnwnt 
39-10645;  AO  9e-21-3ei 

Rm2120-^AA64 

AlriMonhlnMS  Directives;  Robinson 
HelicoptBr  Company  Model  R44 
Helicopters 

AGENCY:  Federal  Aviation 
Administration,  DOT. 

action:  Final  rule. 

summary;  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
appUcable  to  Robinson  Helicopter 
GDmpany  (Robinson)  Model  R44 
helicopters,  that  requires  removing  and 
replacing  the  cyclic  control  pilot's  grip 
assembly  (grip  assembly)  with  an 
airworthy  grip  assembly.  This 
amendment  is  prompted  by  a  report  of 
a  crack  in  the  welded  comer  of  a  grip 
assembly.  The  actions  specified  by  this 
AD  are  intended  to  prevent  use  of  a  grip 
assembly  that  may  crack,  resulting  in 
failure  of  the  grip  assembly  and 
subsequent  loss  of  control  of  the 
helicopter. 

DATES:  Effective  November  23. 1998. 
The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  November 
23, 1998. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Robinson  Helicopter  Company, 
2901  Airport  Drive,  Torrance,  California 
90505.  telephone  (310)  539-0508,  fax 
(310)  539-5198.  This  information  may 
be  examined  at  the  FAA,  Office  of  the 
Regional  Counsel,  Southwest  Region, 
2601  Meacham  Blvd.,  Room  663,  Fort 
Worth,  Texas;  or  at  the  Office  of  the 
Federal  Register.  800  North  Capitol 
Street.  NW.,  suite  700.  Washington,  DC. 
FOR  FURTHER  MFORMATION  CONTACT:  Mr. 
Fred  Guerin,  Aerospace  Engineer,  FAA. 
Los  Angeles  Aircraft  Certification 
Office,  Airframe  Branch,  3960 
Paramount  Boulevard,  Lakewood. 
Cahfomia  90712,  telephone  (562)  627- 
5232.  fax  (562)  627-5210. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  Robinson  Model 
R44  helicopters  was  published  in  the 
Federal  Register  on  October  17. 1997 
(62  FR  53977).  That  action  proposed  to 
require  removing  and  replacing  the 
cyclic  control  pilot's  grip  assembly  (grip 
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assembly)  with  an  airworthy  grip 
assembly. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  No 
comments  were  received  on  the 
proposal  or  the  FAA's  determination  of 
the  cost  to  the  public.  The  FAA  has 
determined  that  air  safety  and  the 
public  interest  require  the  adoption  of 
the  rule  as  proposed  except  that  credit 
is  given  in  the  final  rule  for  previous 
compliance  with  the  requirement  of  this 
AD  by  adding  "unless  accomplished 
previously"  in  the  compliance  section. 
The  FAA  has  determined  that  this 
change  will  neither  increase  the 
economic  burden  on  any  operator  nor 
increase  the  scope  of  the  AD. 

The  FAA  estimates  that  5  helicopters 
of  U.S.  registry  will  be  affected  by  this 
AD,  that  it  will  take  approximately  4 
work  hours  per  helicopter  to  accomplish 
the  required  actions,  and  that  the 
average  labor  rate  is  $60  per  work  hour. 
Required  parts  will  cost  approximately 
$576  per  helicopter.  Based  on  these 
figures,  the  total  cost  impact  of  the  AD 
on  U.S.  operators  is  estimated  to  be 
$4,080. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  TherefoiB.  in 
accordance  With  Executive  Order  12612. 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  i?  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Re^latory  Policies  and  Procedures  (44 
FR  11034.  February  26.  1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  ofSabjecto  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference, 
Safiety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the    . 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 


Administration  amends  i>art  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g],  40113.  44701. 


139.13    [An 

2.  Section  39.13  is  amended  by 
adding  a  new  airworthiness  directive  to 
read  as  follows: 

AO  98-21-36    Robinsoa  Helicopter 
Company:  Amendment  39-10845. 
Docket  No.  97-SW-Ol-AD. 

Applicability:  Model  R44  helicopters, 
serial  numbers  (S/N)  0001  through  0159. 
except  S/N  0143.  0150.  and  0156.  with  cyclic 
control  pilot's  grip  assembly  (grip  assembly), 
part  number  (P/N)  A756-6  Revision  N  or 
prior,  installed,  certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  helicopter 
identifled  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subiect  to  the  requirements  of  this  AD.  For 
helicopters  that  have  been  modified,  altered, 
or  repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  use  the  authority 
provided  in  paragraph  (b)  to  request  approval 
from  the  FAA.  This  approval  may  address 
either  no  action,  if  the  current  configuration 
eliminates  the  unsafe  condition,  or  different 
actions  necessary  to  address  the  unsafe 
condition  described  in  this  AD.  Such  a 
request  should  include  an  assessment  of  the 
effect  of  the  changed  configuration  on  the 
unsafe  condition  addressed  by  this  AD.  In  no 
case  does  the  presence  of  any  modification, 
alteration,  or  repair  remove  any  helicopter 
from  the  applicability  of  this  AD. 

Compliance:  Within  25  hours  time-in- 
service  or  30  calendar  days  after  the  effective 
date  of  this  AD.  whichever  occurs  first, 
unless  accomplished  previously. 

To  prevent  use  of  a  grip  assembly  that  may 
crack,  resulting  in  Esilure  of  the  grip 
assembly  and  subsequent  loss  of  control  of 
the  helicopter,  accomplish  the  following: 

(a)  Remove  the  grip  assembly.  P/N  A756- 
6  Revision  N  (or  prior),  and  replace  it  with 
an  airworthy  grip  assembly.  P/N  A756-6 
Revision  M  (or  later),  in  accordance  with  KI- 
112  R44  Pilot's  Grip  Assembly  Upgrade  Kit 
instructions,  dated  December  20. 1996. 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager.  Los 
Angeles  Aircraft  Certification  Office. 
Operators  shall  submit  their  requests  through 
an  FAA  Principal  Maintenance  Inspector, 
who  may  concur  or  comment  and  then  aend 
it  to  the  Manager.  Los  Angeles  Aircraft 
Certification  Office. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any.  may  be 
obtained  from  the  Los  Angeles  Aircraft 
Certification  Office. 


(c)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  helicopter 
to  a  location  where  the  requirements  of  this 
AD  can  be  accomplished. 

(d)  The  modification  shall  be  done  in 
accordance  with  KI-112  R44  Pilot's  Grip 
Assembly  Upgrade  Kit  instructions,  dated 
December  20. 1996.  This  incorporation  by 
reference  was  approved  by  the  Director  of  the 
Federal  Register  in  accordance  with  5  U.S.C 
552(a)  and  1  CFR  part  51.  Copies  may  be 
obtained  from  Robinson  Helicopter 
Company.  2901  Airport  Drive.  Torrance. 
California  90505.  Copies  may  be  inspected  at 
the  FAA.  Office  of  the  Regional  Counsel. 
Southwest  Region.  2601  Meacham  Blvd., 
Room  663.  Fort  Worth.  Texas:  or  at  the  Office 
of  the  Federal  Register.  800  North  Capitol 
Street.  NW.,  suite  700.  Washington.  DC 

(e)  This  amendment  becomes  effective  on 
November  23, 1998. 

Issued  in  Fort  Worth.  Texas,  on  October  7, 
1998. 
Larry  M.  Kelly, 

Acting  Manager,  Rotorcraft  Directorate, 
Aircraft  Certification  Service. 
[FR  Doc.  98-27760  Filed  10-16-98:  8:45  am) 
MUMO  CODE  4ei»-1>-U 


COMMODITY  RJTURES  TRADING 
COMMISSION 

17  CFR  Part  10 

RulM  of  Practic*:  Final  Rules 

AGENCY:  Commodity  Futures  Trading 

Commission. 

ACTION:  Final  rules. 

summary:  The  Commodity  Futures 
Trading  Commission  ("Commission")  is 
adopting  final  regulations  amending  its 
Rules  of  Practice,  which  govern  most 
adjudicatory  proceedings  brought  under 
the  Commodity  Exchange  Act,  as 
amended  ("Act"),  other  than  reparations 
proceedings.  In  order  to  improve  the 
overall  fairness  and  eHiciency  of  the 
administrative  process,  the  Commission 
published  for  comment  a  notice  of 
proposed  amendments  to  the  existing 
rules.  Following  consideration  of  the 
comments  received,  this  notice  sets 
forth  each  amended  rule  in  its  final 
form. 

Most  of  the  substantive  amendments 
adopted  by  the  Commission  serve  one  of 
two  purposes.  Some  are  intended  to 
foster  a  greater  exchange  of  information 
between  the  Commission's  Division  of 
Enforcement  ("Division")  and  the 
respondents  before  a  bearing  takes  place 
and  to  clarify  the  production  obligations 
of  each  party.  Others  will  facilitate  use 
of  the  authority  granted  to  the 
Commission  by  the  Futures  Trading 
Practices  Act  of  1992  to  require  the 
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payment  of  restitution  by  respondents 
in  administrative  enforcement 
proceedings.  The  remaining 
amendments  are  largely  technical  in 
nature. 

EFFECTIVE  DATE:  The  effective  date  of 
these  rules  November  18, 1998.  The 
amended  Rules  of  Practice  shall  apply 
only  to  proceedings  initiated  on  or  after 
the  effective  date.  All  proceedings 
initiated  before  the  effective  date  shall 
be  conducted  under  the  former  Rules  of 
Practice. 

FOR  FURTHER  INFORMATION  CONTACT: 
Stephen  Mihans,  Office  of  Chief 
Counsel,  Division  of  Enforcement,  at 
(202)  418-5399.  or  David  Merrill,  Office 
of  the  General  Counsel,  at  (202)  418- 
5120,  Commodity  Futures  Trading 
Commission.  Three  Lafayette  Center, 
1155  21st  Street,  N.W.,  Washington, 
D.C.  20581. 

SUPPLEMENTARY  INFORMATION:  On  April 
3. 1998,  the  Commission  published  a 
notice  in  the  Federal  Register 
announcing  proposed  amendments  to 
the  agency's  Rules  of  Practice.' 
Although  the  Commission's  proposals 
were  not  intended  to  be  sweeping  or 
groimdbreaking,  they  did  represent  the 
first  major  revision  of  the  Rules  of 
Practice  in  more  than  20  years.  The 
notice  identified  fourteen  existing  rules 
that  the  Commission  proposed  to 
amend.  These  provisions,  and  the 
subject  areas  that  they  cover,  included 
Rule  10.1  (scope  and  applicability  of 
rules  of  practice):  Rule  10.12  (service 
and  filing  of  documents:  form  and 
execution);  Rule  10.21  (commencement 
of  the  proceeding):  Rule  10.22 
(complaint  and  notice  of  hearing):  Rule 
10.24  (amendments  and  supplemental 
pleadings);  Rule  10.26  (motions  and 
other  papers):  Rule  10.41  (prehearing 
conferences:  procedural  matters):  Rule 
10.42  (discovery):  Rule  10.66  (conduct 
of  the  hearing):  Rule  10.68  (subpoenas): 
Rule  10.84  (initial  decision):  Rule 

10.101  (interlocutory  appeals):  Rule 

10.102  (review  of  initial  decision);  and 
Rule  10.106  (reconsideration).  In 
addition,  the  Conunission  proposed 
adding  to  its  Rules  of  Practice  a  new 
subpart  (proposed  Subpart  IJ  addressing 
the  administration  of  restitution  orders 
issued  pursuant  to  7  U.S.C.  9  (1994)  and 
a  statement  of  policy  relating  to  the 
acceptance  of  settlements  in 
administrative  and  civil  proceedings 
instituted  by  the  Commission. 

In  its  Federal  Register  notice,  the 
Commission  welcomed  public  comment 
on  the  proposed  changes  to  its  Rules  of 
Practice  and  invited  other  suggestions  to 
improve  or  expedite  the  adjudicatory 


process.^  Two  comment  letters  were 
received,  one  from  the  Law  and 
Compliance  Division  of  the  Futures 
Industry  Association  ("FIA")  and  the 
other  from  the  Committee  on 
Commodities  and  Futiues  Law  of  the 
New  York  State  Bar  Association 
("NYSBA").  Both  letters  were 
supportive  of  the  Commission's  efforts 
to  improve  the  overall  fairness  and 
efficiency  of  the  administrative  process. 
Neither  letter  included  specific 
comments  on  the  proposed  amendments 
to  Rules  10.1. 10.12. 10.21, 10.22, 10.26, 
10.41  and  10.66,  all  of  which  are  being 
adopted  as  presented  in  the  Federal 
Register  notice  of  April  3 ,  1 998 . 

However,  both  the  FLA  and  the 
NYSBA  raised  issues  relating  to  the 
remaining  seven  rules  that  the 
Commission  proposed  amending.  While 
most  of  their  comments  focused  on 
issues  related  to  discovery  and 
restitution,  both  groups  asked  that  the 
Conunission  either  modify  or  clarify 
other  proposed  revisions  to  the  Rules  of 
Practice.  A  discussion  of  their 
comments,  as  well  as  the  changes  that 
the  Commission  has  determined  to 
make  in  the  wording  of  the  proposed 
amendments,  follows. 

L  Rule  Changes  Related  to  Diflcovny 

A.  Prehearing  Materials 

As  proposed  by  the  Commission,  new 
Rule  10.42(a)  expands  the  information 
required  to  be  included  in  each  party's 
prehearing  memorandimi  to  include  the 
identity,  and  the  dty  and  state  of 
residence,  of  each  witness  (other  than 
an  expert)  who  is  expected  to  testify  on 
the  party's  behalf,  along  with  a  brief 
summary  of  the  matters  to  be  covered  by 
the  witness's  expected  testimony.  In 
addition,  each  piarty  will  be  required  to 
furnish  a  list  of  documents  that  he  or 
she  will  introduce  as  evidence  at  the 
hearing  and  copies  of  any  documents 
that  the  other  parties  do  not  already 
have  in  their  possession  or  to  whicii 
they  do  not  have  reasonably  ready 
access.  With  respect  to  expert  witnesses, 
each  party  will  be  required  to  furnish 
the  odier  parties  with  a  statement 
providing  relevant  information  about 
the  witness,  as  well  as  a  statement 
setting  forth  the  opinions  to  be 
expressed  by  the  witness  and  the  bases 
or  reasons  for  those  opinions. 

In  commenting  on  new  Rule  10.42(a). 
the  FIA  expressed  concern  that,  since  a 
respondent  would  not  have  had  an 
opportunity  to  develop  a  defense 
strategy  before  the  complaint  was  filed. 


he  or  she  may  need  additional  time  to 
decide  whether  to  seek  the  testimony  of 
an  expert  witness.  As  a  consequence,  it 
suggested  that  the  Conunission 
explicitly  require  its  administrative  law 
judges  ("AL)s")  to  consider  the  amount 
of  time  a  respondent  has  had  to  prepare 
when  issuing  an  order  directing  him  or 
her  to  submit  materials  imder  the  new 
rule. 

This  suggestion  is  similar  to  other 
comments  in  both  letters,  requesting 
that  the  amended  Rules  of  Practice 
include  detailed  guidelines  for  the 
Commission's  AL)s  to  follow  in 
scheduling  proceedings.  The 
Commission  generalfy  avoids  interfering 
with  the  discretion  of  an  AL)  to  control 
his  or  her  docket.  Moreover,  in  new 
Rule  10.42(d).  the  Commission 
specifically  authorizes  its  AL)s  to 
modify  any  requirement  of  new  Rules 
10.42(a).  10.42(b)  or  10.42(c)  that  a  party 
can  show  is  imduly  burdensome  or 
inappropriate  under  all  the 
circumstances.  The  Commission  is  not 
inclined  to  attempt  to  draft  a  code  of  all 
the  various  foctors  an  AL)  may  take  into 
accoimt  in  establishing  a  sciiedule  for 
the  production  of  prehearing  materials 
under  new  Rule  10.42(a)  or  for  other 
prehearing  procediues.  The  Commission 
is  confident  that,  in  issuing  scheduling 
orders,  its  AL)s  will  take  all  relevant 
factors  into  consideration  so  as  to 
ensure  both  fairness  and  efficiency. 
Accordingly,  the  Commission  has 
determined  to  adopt  new  Rule  10.42(a) 
as  proposed,  without  making  any 
further  changes.^ 

B.  Investigatory  Materials 

As  proposed  by  the  Commission,  new 
Rule  10.42(b)  obligates  the  Division  of 
Enforcement  to  make  available  for 
inspection  and  copying  by  the 
respondents  a  broad  range  of  documents 
obtained  during  the  investigation  that 
preceded  the  filing  of  the  complaint 
against  them.  These  include  all 
documents  that  were  subpoenaed  or 
otherwise  obtained  by  the  Division  from 
persons  not  employed  by  the 
Conunission  and  all  transcripts  of 
investigative  testimony  taken  by  the 
Division,  together  with  all  exhibits  to 
those  transcripts.  As  proposed,  the 
Division  would  not  have  to  produce, 
however,  any  dociunents  that  reveal  (1) 
the  identity  of  confidential  sources.  (2) 
confidential  investigatory  techniques  or 
procedures  or  (3)  the  business 
transactions  and  positions  of  persons 
other  than  the  respondents  imless  they 
are  relevant  to  the  resolution  of  the 


>  See  63  FR  164S3  (April  3.  1998). 


'Although  the  comment  period  was  origiiully 
scheduled  to  end  on  June  2. 1998.  it  was  extended 
by  the  Commission  for  an  additional  30  days.  See 
63  FR  30675  Oune  5. 1998). 


>  For  t)ie  sake  of  accuracy,  the  beading  of  new 
Rule  10.42(a)  has  been  changed  from  "Pretrial 
materials"  to  "Prehearing  materials." 
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proceeding.  In  addition,  nothing  in  the 
new  rule  limits  the  Division's  ability  to 
withhold  documents  or  other 
information  on  the  grounds  of  privilege 
or  the  work  product  doctrine.'* 

In  conunenting  on  new  Rule  10.42(b). 
both  the  FLA  and  the  NYSBA  expressed 
concern  about  a  number  of  specific 
provisions  and  asked  the  Commission  to 
consider  alternative  approaches.  As  a 
result  of  these  comments  and  the 
Commission's  own  review  of  the 
original  proposal,  several  changes  have 
been  made  in  the  wording  of  new  Rule 
10.42(b).  A  discussion  of  the  comments 
and  changes  follows.' 

As  an  initial  matter,  based  on  its  own 
further  consideration  of  new  Rule 
10.42(b),  the  Commission  has  made 
several  substantive  changes  in  the  final 
rule  that  are  designed  to  clarify  the 
limitations  of  the  Division's  disclosure 
obligations.  First,  the  final  rule  makes 
clear  that,  if  the  Commission  or  another 
governmental  entity  has  a  continuing 
investigative  interest  in  another  matter 
or  another  person,  the  Division  does  not 
have  to  turn  over  information  that 
relates  to  the  other  matter  or  person 
simply  because  it  happens  to  have  been 
obtained  as  part  of  the  investigation  that 
led  to  the  pending  proceeding.  Only  if 
the  information  is  also  relevant  to  the 
resolution  of  the  proceeding  would  it 
have  to  be  made  available  to  the 
respondents  under  new  Rule  10.42(b). 

Second,  and  in  a  similar  vein,  the 
final  rule  clarifies  that,  if  a  proceeding 
has  resulted  from  a  broad  investigation 
into  a  general  subject  matter  or  a  general 
kind  of  conduct,  the  Division's 
disclosure  obligation  under  new  Rule 
10.42(b)  only  attaches  to  that  portion  of 
the  investigation  relating  to  the 


*  In  the  Pinal  varsion  of  new  Rule  10.42(b).  this 
provision  ha*  been  reviied  lo  make  clear  that  the 
rule  ia  not  intended  to  require  the  production  of 
document*  containing  information  that  i«  protected 
from  discloture  by  applicable  law. 

*  The  FLA  *ugge«ted  that  a  aeparate  proviaion  be 
added  to  new  Rule  10.42  clarifying  that, 
notwithstanding  the  Division'*  right  to  withhold 
document*  on  claim*  of  privilege  or  the  work 
product  doctrine,  the  Division  is  nonetheless 
obligated  to  turn  over  all  exculpatory  material* 
required  to  be  produced  under  Bndy  v.  Maryland. 
373  U.S.  S3.  87  (1963).  In  the  notice  announcing  the 
proposed  amendments,  the  Commission  expressly 
stated  that  the  scope  of  the  Division'*  obligatioru 

to  produce  material  exculpatory  information  under 
In  n  First  National  Monetary  Corp.  11962-1964 
Tranafer  Binder!  Cocnm.  Fut.  L.  Rep.  CCH)  1  21,S53 
at  27.S81  (CFTC  Nov.  13.  1961)  and  iU  progeny  is 
not  addressed  by  these  rule  changes.  ft3  FR  1M5S 
n.3.  The  issues  potentially  raised  by  consideration 
of  the  appropriate  interpretation  and  application  of 
an  obligation  to  produce  material  exculpatory 
information  are  broad  and  complex.  They  have  been 
addressed  to  date  only  to  a  very  limited  extent  in 
Commission  adjudicatory  decisions.  For  these 
reasons,  the  Commission  is  adhering  to  its  decision 
not  to  address  those  issues  in  ihaee  rule 
amendments. 


particular  transactions,  conduct  or 
persons  involved  in  the  pending 
proceeding.  At  times,  the  Division  will 
undertake  an  investigation  into  a 
general  subject  matter  area,  like  the  one 
that  recently  occurred  in  connection 
with  so-called  hedge  to  arrive  contracts 
in  the  grain  industry.  Such  an 
investigation  may  spawn  a  number  of 
separate  inquiries  and  result  in  the 
initiation  of  a  number  of  sepiarate 
proceedings.  When  a  proceeding  is 
initiated  as  a  result  of  this  kind  of  broad 
investigation,  the  Division  is  not 
required  to  produce  all  of  the 
documents  that  it  has  obtained  in  the 
larger  investigation.  Instead,  as 
paragraph  (3)  of  new  Rule  10.42(b)  now 
indicates,  it  will  only  be  obligated  to 
produce  those  materials  that  relate  to 
th«  particular  matters  at  issue  in  the 
pendine  proceeding. 

Third,  a  provision  has  been  added  to 
new  Rule  10.42(b)  that  allows  the 
Division  to  withhold  information 
obtained  from  domestic  or  foreign 
governmental  entities  or  from  a  foreign 
futures  authority,  as  defined  in  7  U.S.C. 
la(lO),  that  either  (1)  is  not  relevant  to 
the  resolution  of  the  proceeding  or  (2) 
was  provided  on  condition  that  it  not  be 
disclosed  or  only  be  disclosed  by  the 
Commission,  or  a  representative  of  the 
Commission,  as  evidence  in  an 
enforcement  or  other  pnxeeding.  To 
carry  out  its  statutory  duties  eflioctively, 
the  Conunission  must  be  in  a  position 
to  receive  information  fit>m  otner 
governmental  entities  and  from  foreign 
futures  authorities  under  circiunstarices 
that  allow  them  to  be  as  forthcoming  as 
possible.  Thus,  the  Commission  must  be 
able  to  protect  the  confidentiality  of 
information  that  is  irrelevant  to  the 
pending  proceeding  or  was  furnished  to 
the  Commission  upon  condition  that  its 
disclosure  be  restricted.  The  language 
that  the  Commission  has  added  to  new 
Rule  10.42(b)  strikes  a  balance  between 
the  appropriate  disclostire  of 
information  to  the  respondents  in  a 
proceeding  and  the  Commission's  need 
to  encourage  cooperative  information- 
sharing  with  other  governmental  entities 
here  and  abroad  and  -with  foreign 
futures  authorities.* 

Turning  to  other  concerns  about  new 
Rule  10.42(b),  the  FIA  comment  letter 
proposed  that  the  Division's  disclosure 
obligations  be  widened  to  include  all 


*  Of  course,  like  all  of  the  documents  that  new 
Rule  10.42(b)  allow*  the  I>ivi*ion  to  withhold  from 
in*pection  and  copying  by  the  respondents,  these 
material*  may  have  to  be  produced  under  other 
provisioiu  in  the  rules,  for  example,  if  the  Division 
intend*  to  introduce  them  into  evidence  at  the 
hearing,  if  they  were  relied  upon  by  an  expert 
witneu  testifying  on  the  Division'*  behalf  or  if  they 
were  appended  a*  exhibiu  to  a  witness  sutement 
or  to  investigate  testimony  taken  by  the  Division. 


subpoenas  and  written  requests  for 
information  issued  by  the  Division,  as 
well  as  all  relevant  final  examination 
and  inspection  reports  prepared  by  the 
Commission's  Division  of  Trading  and 
Markets  and  Division  of  Economic 
Analysis.  The  Commission  agrees  that 
making  available  for  inspection  and 
copying  by  respondents  those  portions 
of  subpoenas  and  written  requests  for 
information  that  resulted  in  the 
production  of  investigative  materials 
may  assist  the  respondents  in 
understanding  the  produced  materials. 
Accordingly,  language  has  been  added 
to  the  new  rule  requiring  the  Division  to 
provide  respondents  with  access  not 
only  to  all  doctunents  that  were 
produced  pursuant  to  subpoenas  issued 
by  the  Division  or  otherwise  obtained 
from  persons.not  employed  by  the 
Commission,  but  also  to  any  portion  of 
a  subpoena  or  written  request  that 
resulted  in  the  furnishing  of  such 
documents  to  the  Division.  However, 
respondents  need  not  be  given  access  to 
subpoenas  and  written  requests  (or  any 
portion  of  a  subpoena  or  written 
request)  that  did  not  result  in  the 
production  of  investigatory  materials 
being  made  available  to  the 
respondents.  The  Conunission  is  also  of 
the  view  that  the  FIA's  request  for  all 
relevant  final  examination  and 
inspection  reports  is  too  vague. 

Further  commenting  on  new  Rule 
10.42(b),  the  FIA  also  requested  that  the 
Division  be  required  to  make 
investigatory  materials  available  to  a 
respondent  within  14  days  after  he  or 
she  files  an  answer  to  the  complaint. 
This  proposal,  however,  invites  the  kind 
of  micromanaging  of  the  prehearing 
scheduling  process  in  which  the 
Conunission  is  not  prepared  to  engage. 

The  NYSBA 's  comment  letter  raised 
separate  concerns  regarding  new  Rule 
10.42(b).  First,  it  noted  that,  by  making 
investigative  materials  available  at  the 
Commission  office  where  they  are 
ordinarily  maintained,  the  new  rule 
potentially  works  a  hardship  on 
respondents,  particularly  where  the 
investigation  leading  to  the  complaint 
was  conducted  by  Division  staff  at  the 
Commission's  headquarters  in 
Washington.  D.C.  Also,  the  letter 
suggested  that,  in  the  event  the  Division 
chooses  to  withhold  documents  from 
production  luider  new  Rule  10.42(b).  it 
automatically  should  be  required  to 
compile  an  index  of  such  dociunents,  as 
is  now  the  case  luider  the  Federal  Rules 
of  Qvil  Procedure. 

Both  points  are  well  taken. 
Accordingly,  new  Rule  10.42(b)  has 
been  revised  to  require  that,  upon 
written  request,  a  respondent  will  be 
given  access  to  prehearing  materials  at 
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the  Commission  office  nearest  to  the 
location  where  the  respondent  or  his  or 
her  counsel  resides  or  works.  In 
addition,  the  Division  will  be  obligated 
to  furnish  the  respondents  with  an 
index  of  all  documents  being  withheld 
when  it  makes  prehearing  materials 
available  for  inspection  and  copying 
under  new  Rule  10.42(b).  The  new  rule 
explicitly  states  that  the  index  of 
withheld  documents  should  provide 
sufficient  information  to  enable  the 
respondents  to  assess  the  privilege  or 
protection  being  claimed  by  the 
ENvision.  consistent  with  the  asserted 
privilege  or  protection  against 
disclosure.' 

New  Rule  10.42(b)  does  not  require 
the  Division  to  identify  on  its  index  of 
withheld  documents  any  materials 
containing  information  obtained  from  a 
governmental  agency  in  the  United 
States  or  abroad  or  from  a  foreign 
futures  authority  that  was  provided  on 
condition  that  it  not  be  disclosed  or  that 
it  only  be  disclosed  by  the  Commission 
or  a  representative  of  the  Commission  as 
evidence  in  an  enforcement  or  other 
proceeding.  In  the  Commission's  view, 
no  point  would  be  served  by  listing 
such  materials  on  the  Division's  index, 
since  they  would  be  properly  withheld 
on  the  basis  of  the  condition  alone. 
However,  if  the  Division  has  received 
these  kinds  of  materials  &t>m  a 
governmental  agency  or  foreign  futures 
authority,  it  will  be  required  to  inform 
the  respondents  of  that  fact,  without 
having  to  index  or  describe  further  any 
of  the  documents  at  issue  or  their 
source. 

Both  the  FIA  and  NYSBA  objected  to 
the  provision  in  new  Rule  10.42(b)  that 
deals  with  any  failure  by  the  Division  to 
make  investigative  materials  available  to 
the  respondents.  As  proposed,  the  new 
rule  requires  that,  in  the  event  of  such 
a  failure,  no  rehearing  or 
reconsideration  of  a  matter  already 
heard  or  decided  shall  be  required, 
unless  the  respondent  demonstrates 
resulting  prejudice.  Each  comment  letter 
argued  that  the  burden  should  be  on  the 
Division  to  show  that  any  fiailiue  to 
make  doctunents  available  did  not 
prejudice  the  respondents.  This 
argument  overlooks,  however,  a 


'In  like  tuhion,  paragraph  (3)  of  new  Rule 
10.42(c)  is  being  revised  to  require  that  each  party 
to  a  proceeding  make  and  keep  a  similar  log  of  all 
documents  withheld  under  that  provision  and  turn 
it  over  to  the  other  parties  when  producing  witness 
statements.  The  FIA  comment  letter  also  proposed 
explicit  recognition  in  the  ruleaof  an  ALJ** 
authority  to  conduct  in  camera  review  of  materials 
being  Withheld.  While  ALI*  have  exercised  such 
authority  without  Commission  objection,  the 
Commission  does  not  wish  at  this  time  to  open  up 
question*  concerning  the  nature  and  scope  of  any 
Micfa  authority  by  addressing  it  through  rulemaking. 


substantial  body  of  federal  case  law 
holding  that,  even  in  criminal  cases,  it 
is  the  defendant's  burden  to  show 
prejudice  from  the  loss  or  wrongful 
withholding  of  evidence  by  the 
government.  United  States  v.  Walsh,  75 
F.3d  1.  8  (1st  Cir.  1995)  (noncompliance 
with  the  Jencks  Act  does  not  justify 
overturning  a  criminal  conviction  in  the 
absence  of  "some  showing  of 
prejudice*  *  *beyond  mere  assertions 
that  the  defendant  would  have 
conducted  cross-examination 
differently").  As  a  general  rule,  the 
burden  is  on  the  party  claiming 
prejudice  to  show  prejudice  and  for 
good  reason,  since  among  other 
considerations,  the  obligation  to  prove  a 
negative — in  this  case,  the  lack  of 
prejudice— often  can  be  impossible  one. 
Accordingly,  the  final  wording  of 
paragraph  (6)  of  new  Rule  10.42(b)  is 
unchanged.' 

C.  Witness  Statements 

As  proposed  by  the  Commission,  new 
Rule  10.42(c)  requires  that  each  party  to 
a  proceeding  make  available  to  all  of  the 
other  parties  any  statement  made  by  any 
person  whom  the  party  calls,  or  expects 
to  call,  as  a  witness  that  relates  to  his 
or  her  anticipated  testimony.  These 
statements  include  transcripts  of 
investigative  or  trial  testimony  given  by 
the  witness,  written  statements  signed 
by  witness  and  substantially  verbatim 
notes  of  interviews  with  the  witness,  as 
well  as  the  exhibits  to  such  transcripts, 
statements  or  notes.  For  purposes  of  the 
new  rule,  substantially  verbatim  notes 
mean  notes  that  fairly  record  the 
witness's  exact  words,  subject  to  minor 
inconsequential  deviations. 

New  Rule  10.42(c)  generally  accords 
with  Rule  26.2  of  the  Federal  Rules  of 
Criminal  Procedures,  which  places  in 
the  Federal  Rules  the  substance  of  the 
Jencks  Act,  18  U.S.C  3500.  It  differs 
from  the  former  Rules  of  Practice,  inter 
alia,  by  requiring  all  parties,  and  not 
just  the  Division  of  Enforcement,  to 
produce  witness  statements.  In 
commenting  on  the  new  rule,  the  FLA 
and  NYSBA  argued  that  it  disadvantages 
respondents  imfairly.  In  their  view,  by 
having  to  produce,  in  advance  of  the 
hearing,  statements  of  potentials 
witnesses  who  may  or  may  not  testify 
and  the  scope  of  whose  testimony  may 
still  be  uncertain,  respondents  are  being 
forced  to  disclose  their  strategy  and 
evidence  prematurely.  Also,  in  their 
view,  since  the  Division  has  had  an 
opportunity  to  prepare  its  case  before 


*The  Commission  likewise  has  determined  not  to 
change  the  burden  relating  to  the  showing  of 
prejudice  in  paragraph  (4)  of  new  Rule  10.42(c). 
which  deel*  with  failure  of  a  party  to  produce 
witness  statement*. 


the  compliant  was  filed,  it  is  not 
similarly  disadvantaged. 

In  response  to  this  concern,  the 
language  of  new  Rule  10.42(c)  has  been 
revised  to  require  that  a  respondent  will 
not  have  to  make  witness  statements 
available  until  the  close  of  the 
Division's  case-in-chief  at  the  hearing. 
By  then,  the  respondent  will  reasonably 
know  whom  he  or  she  will  call  as 
witnesses  for  the  defense,  as  well  as  the 
testimony  that  those  witnesses  can  be 
expected  to  give.  The  final  rule  also 
provides  that,  if  additional  time  is 
needed  for  the  Division  to  review  and 
analyze  a  respondent's  witness 
statements  before  cross-examining  his  or 
her  witnesses,  the  AL)  should  grant  the 
Division  the  necessary  continuance. 

The  NYSBA  also  suggested  that  the 
Commission  require  the  production  of 
any  summaries  that  have  been  made  of 
investigati^'e  testimony  or  witness 
statements.  In  the  Federal  Register 
notice  annoimcing  the  proposed 
amendments,  however,  the  Commission 
specifically  noted  that  it  does  not  intend 
to  require  the  production  of  notes  • 
prepared  by  persons  other  than  the 
witness  himself  or  herself,  including 
attorney's  notes.  The  Commission 
created  a  narrow  exception  for  notes 
that  in  effect  constitute  transcriptions  of 
a  witness's  statement.  The  NYSBA 
proposal  would  substantially  widen  that 
narrow  exception,  opening  the  door  to 
endless  disputes  over  what  constitutes  a 
summary  and  putting  at  risk  properly 
privileged  material.  Accordingly,  the 
Commission  has  not  adopted  the 
NYSBA  proposal. 

D.  Objections  to  Authenticity  or 
Admissibility  of  Documents 

New  Rule  10.42(f)  governs  prehearing 
objections  to  the  authenticity  or 
admissibility  of  documents.  As 
proposed,  it  provides  that,  up>on  order 
by  the  ALJ  presiding  over  a  proceeding, 
each  party  serve  on  the  other  parties  a 
list  of  documents  that  it  intends  to 
introduce  at  the  hearing.  Upon  receipt 
of  the  list,  the  other  parties  have  20  days 
to  file  a  response,  disclosing  any 
objections  that  they  wish  to  preserve  as 
to  the  authenticity  or  admissibility  of 
the  documents  thus  identified.  Where 
any  other  objects  to  the  authenticity  or 
admissibility  of  any  of  the  listed 
documents,  the  ALK  may  treat  the  list 
of  documents  as  a  motion  in  limine. 
After  affording  the  parties  an 
opportunity  to  brief  the  motion  to  the 
degree  necessary  for  a  decision,  the  AL) 
may  rule  on  the  advance  of  the  hearing 
to  the  extent  appropriate. 

New  Rule  10.42(t)  is  modeled  on  Rule 
26(a)(3)(C)  of  the  Federal  Rules  of  Qvil 
ProoBdure.  As  the  NYSBA  comment 
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letter  correctly  noted.  Rule  26(a)(3)(C) 
reserves  for  trial  a  party's  right  to  obiect 
to  the  admissibility  of  a  doounent  on 
grounds  of  relevance,  undue  proiudice. 
confusion  of  issues,  needles 
presentation  of  cumulative  evidence  or 
waste  of  time.  By  contrast,  under  new 
Rule  10.42(f)  as  proposed,  all  obiections 
not  raised  by  a  party  may  be  deemed 
waived.  To  make  the  new  rule  more 
compatible  with  the  Federal  Rules  on 
which  it  was  modeled,  the  Commission 
has  modified  the  final  rule  to  permit  all 
objections  not  raised  by  a  party  to  be 
deemed  waived,  except  firo  relevance, 
needless  presentation  of  cumulative 
evidence  or  waste  of  time.  Because  the 
evidence  and  argument  in  an 
administrative  proceeding  is  heard  by 
an  AL)  rather  than  a  jury,  there  is  no 
compelling  need  to  preserve  objections 
based  on  undue  prejudice  or  confusion 
of  the  issues.* 

E.  Subpoenas 

Under  the  former  rules,  documents 
subpoenaed  by  a  party  to  an 
administrative  proceeding  could  only  he 
produced  at  the  time  of  the  hearing 
itself.  New  Rule  10.68  allows  the  parties 
to  a  proceeding  to  apply  for  the  issuance 
of  a  subpoena  by  the  AL)  requiring  the 
production  of  documents  at  any 
designated  time  and  place.  Although 
both  comment  letters  were  generally 
supportive  of  the  new  rule,  the  FIA 
suggested  it  be  modified  (1)  to  permit 
the  filing  of  a  motion  to  quash  by  the 
owner,  creator  or  subject  of  a 
subpoenaed  document  (rather  than  just 
the  recipient  of  the  subpoena)  and  (2)  to 
enlarge  the  time  within  such  a  motion 
could  be  filed  from  seven  days  to  IS 
days.  In  addition,  the  FIA  asked  the 
Conunission  to  clarify  the  standards  . 
under  which  a  protective  order  can  be 
obtained  from  the  AL). 

in  the  Commission's  views,  new  Rule 
10.68  should  not  be  an  attempt  to 
resolve  issues  of  standing  with  regard  to 
motions  to  quash  or  modify  subpoenas. 
Such  issues  are  more  appropriately 
addressed  through  adjudication.*"  Also, 
the  Commission  has  determined  to  set 
the  time  for  filing  such  motions  at  10 
days  after  the  subpoena  has  been  served. 


*ln  discussing  new  Rule  10.26(0.  the  NYSBA 
comment  letter  alio  questioned  whether  20  days  is 
suQicient  time  for  a  party  to  identify  all  of  the 
objections  that  he  or  she  may  have  to  the  substantial 
number  of  trading  records  and  other  documents 
typically  involved  in  a  complex  trade-practice  case. 
To  allay  this  concern,  the  language  of  (he  final  rule 
has  been  revised  to  require  the  Tiling  of  a  party's 
response  within  20  days  or  such  other  time  as  may 
be  designated  by  the  AL|.  Again,  the  Commission 
is  conTident  that  its  AL|s  will  consider  all  relevant 
circumstances  in  trying  to  set  as  expeditious  a 
schedule  as  practicable,  consistent  with  fairness  to 
all  parlies. 

"See  generally  Fed.  R.  Civ.  P.  4S(cM3). 


which  is  the  amount  of  time  that  Rule 
10.26  allows  generally  for  responses  to 
motions.  Accordingly,  paragraph  (c)  of 
new  Rule  10.68  has  been  revised  to 
provide  simply  that,  within  10  days 
after  service  of  a  subpoena  or  at  any 
time  prior  to  the  return  date  thereof, 
whichever  is  earlier,  a  motion  to  quash 
or  modify  the  subpoena  may  be  filed 
with  the  AL)  who  issued  it,  without 
reference  to  who  would  have  standing 
to  file  such  a  motion.'* 

To  clarify  the  standards  under  which 
protective  orders  may  be  authorized,  the 
Commission  has  added  language  to  new 
Rule  10.68(c)(2)  explicitly  providing 
that  protective  orders  may  he  issued 
upon  a  showing  of  good  cause  and  that, 
in  considering  whether  to  issue  a 
protective  order,  AL)s  shall  weight  the 
harm  resulting  from  disclosure  against 
the  benefits  of  disclosure.  Cf.  Fed.  R. 
Civ.  P.  26(c)  advisory  committee's  note 
(observing  that,  in  deciding  whether  to 
give  trade  secrets  immunity  against 
disclosure,  federal  courts  routinely 
weigh  the  moving  party's  claim  to 
privacy  against  the  need  for  disclosure). 

In  promulgating  new  Rule  10.68(c)(2). 
the  Commission  notes  that  the  burden  of 
justifying  any  protective  order  remains 
on  the  person  who  seeks  it.  Federal 
Trade  Comm'n  v.  Standard  Financial 
Management.  830  F.2d  404.  411  (1st  Cir. 
1987)  (unsealing  defendant's  financial 
documents  as  germane  to  district  court's 
approval  of  negotiated  settlement  with 
agency).  Good  cause  can  be  established 
only  upon  a  showing  that  the  person 
seeking  the  protective  order  will  suffer 
a  clearly  defined  and  serious  injury  if 
the  requested  order  is  not  issued.  Id.  at 
412  ("[a]  finding  of  good  cause  (to 
impound  documents]  must  be  based  on 
a  particular  factual  demonstration  of 
potential  harm,  not  on  conchisory 
statements").  Any  such  injury  must  be 
balanced  against  the  public's  recognized 
right  of  access  to  judicial  records.  Id.  at 
410.  All  of  these  considerations,  which 
are  reflected  in  new  Rule  10.68(c)(2),  are 
particularly  pertinent  in  the  context  of 
enforcement  proceedings  initiated  by 
the  Commission,  since  such  proceedings 
are  "patently  matters  of  significant 
pubhc  concern."  Id.  at  412. 

In  connection  with  these  revisions  to 
new  Rule  1068(c)(2).  the  Commission 
has  deleted  language  found  in  paragraph 
(7)  of  new  Rule  10.42(c)  that  dealt  with 
the  issuance  of  protective  orders 
covering  confidential  information 
contained  in  prehearing  materials 
produced  by  the  Division  of 


Enforcement.  In  considering  requests  for 
protective  orders  sought  under  any 
section  of  the  rules,  AL)s  hencefoith 
shall  rely  on  the  standards  set  forth  in 
paragraph  (2)  of  new  Rule  10.68(c) " 

n.  Rule  Changes  Related  to  Restitution 

Since  1992.  Section  6(c)  of  the  Act.  7 
U.S.C.  9  (1994).  has  authorized  the 
Commission  to  require  restitution  in 
administrative  proceedings  to  customers 
of  damages  proximately  caused  by 
violations  committed  by  the 
respondents.  To  facilitate  this  process, 
the  Commission  prosed  amending  Rule 
10.84  of  the  Rules  of  Practice  to  include 
a  new  provisions  specifically  to  address 
restitution  and  adding  a  new  Subpart  I. 
which  would  address  the  administration 
of  restitution  orders. 

Commentting  on  this  proposal,  the 
NYSBA  suggested  that,  because  the 
other  provisions  of  Rule  10.84  deal  only 
with  procedural  matters,  it  would  be 
preferable  to  move  all  of  the  regulatory 
provisions  on  restitution  to  the  new 
Subpart  I.  In  promulgating  final  rules, 
the  Commission  has  made  the  suggested 
revision. 

As  thus  revised,  the  final  Subpart  I 
provides  that,  in  any  proceeding  where 
an  order  requiring  restitution  may  be 
entered,  the  AL)  shall  determine,  as  part 
of  his  or  her  Initial  Decision,  whether 
restitution  is  an  appropriate  remedy.  In 
making  this  decision,  the  AL)  can 
consider  the  degree  of  complexity  likely 
to  be  involved  in  establishing  individual 
claims:  the  likehood  that  su(^  claimants 
can  obtain  compensation  through  their 
own  efforts;  the  respondent's  ability  to 
pay  claimants  damages  that  his  or  her 
violations  have  caused;  the  availability 
of  resources  to  administer  restitution; 
and  any  other  matters  that  justice  may 
require.  See  In  re  Staryk,  (Current 
Transfer  Binder]  Comm.  Fut.  L.  Rep. 
(CCH)  1 27.206  at  45,812  (CFTC  Dec.  18, 
1997).  In  the  event  that  restitution  is 
deemed  to  be  appropriate,  the  ALJ's 
Initial  Decision  shall  include  an  order  of 
restitution.  In  it,  the  AL]  will  specify  (1) 
the  violations  that  form  the  basis  for 
restitution,  (2)  the  particular  persons,  or 
class  or  classes  of  persons,  who  have 
suffered  damages  proximately  caused  by 
such  violations,  (3)  the  method  of 
calculating  the  amount  of  damages  that 
will  be  paid  as  restitution,  and  (4)  if 
then  determinable,  the  amount  of 
restitution  to  be  paid. 

Under  new  Suopart  I,  the  AL)'s  Initial 
Decision  need  not  address  how  or  when 
restitution  will  be  paid.  Instead,  after  an 


■  ■  The  AL).  of  course,  may  extend  the  deadline  for 
filing  a  motion  to  quash  or  modify  a  subpoeiu,  just 
aa  he  or  she  may  extend  other  deadlines  in  the 
Rules  of  Practice,  for  good  cause  sho%iret. 


"Coiuistent  with  the  former  Rules  of  Practice, 
new  Rule  10.68(c)(2)  provides  that  no  protective 
order  shall  be  granted  that  will  tend  to  impair  either 
the  Division's  or  a  respondent's  ability  to  present 
iu< 
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order  requiring  restitution  becomes 
effective  [i.e.,  becomes  final  or  is  not 
stayed),  the  Division  of  Enforcement 
will  be  required  to  recommend  to  the 
Commission  or,  at  the  Commission's 
discretion,  to  the  ALJ,  a  procedure  for 
implementing  the  payment  of 
restitution.  Each  respondent  will  be 
required  to  pay  restitution  shall  be 
afforded  notice  of  the  Division's 
reconunendations  and  an  opportimity  to 
be  heard. 

Based  on  the  Division's 
recommendations  and  any  response 
from  the  respondents,  the  Commission 
or  the  AL)  shall  establish  a  procedure 
for  identifying  and  notifying  individual 
claimants  who  may  he  entitled  to 
restitution:  receiving  and  evaluating 
claims:  obtaining  funds  to  be  paid  as 
restitution  from  the  respondents:  and 
distributing  such  funds  to  qualified 
claimants.  If  appropriate,  the 
Commission  or  the  AL)  may  appoint  any 
person,  including  a  Commission 
employee,  to  administer,  or  assist  in 
administering,  restitution.  If  the 
administrator  is  a  Coqunission 
employee,  no  fees  shall  be  charged  for 
his  or  her  services  or  for  services 
performed  by  other  Commission 
employees  working  under  his  or  her 
direction. '3 

Commenting  on  the  new  rules 
facilitating  restitution,  both  the  FIA  and 
the  NYSBA  argued  that,  in  order  to  he 
consistent  with  provisions  of  the  Act 
governing  reparations  proceedings  and 
private  rights  of  action,  the  Commission 
should  impose  a  two-year  state  of 
limitations  on  claims  for  restitution  in 
administrative  enforcement 
proceedings.  This  argument  ignores 
that,  in  amending  Scxrtion  6(c)  to  add 
restitution  as  a  remedy  available  to  the 
Commission  in  administrative 
proceedings.  Congress  did  not  limit 
restitution  to  violations  occurring  less 
than  two  years  before  the  filing  of  a 
complaint.  Similarly,  despite  concerns 
raised  by  the  FIA.  the  Commission  does 
not  believe  it  would  be  appropriate  to 
revise  new  Subpart  I  to  preclude 
persons  who  have  sued  a  respondent  in 
other  forums  from  receiving  restitution 
in  an  administrative  enforcement 
proceeding.  The  Commission  expects 
that,  as  part  of  the  process  of 
administering  a  restitution  order,  all 
appropriate  equitable  considerations 
can  and  will  bie  taken  into  account  to 


"Under  new  Subpart  I.  the  ALI  ivill  be  permitted 
to  combine  the  procedures  for  adopting  and 
administering  a  plan  of  restitution  with  the  hearing 
on  liability,  when  the  AL)  concludes  that 
presentation,  consideration  and  resolution  of  the 
issues  relating  to  restitution  will  not  materially 
delay  the  conclusion  of  the  bearing  or  the  issuance 
of  an  initial  decision. 


avoid  double  recovery  or  an  undue 
windfall  to  any  person. 

Finally,  new  Subpart  I  provides  that, 
unless  otherwise  ordered  by  the 
Commission,  all  costs  incurred  in 
administerii^  an  order  of  restitution 
shall  be  paid  from  the  restitution  funds 
obtained  from  the  respondent  who  was 
so  sanctioned.  In  response  to  this 
provision,  the  NYSBA  asked  that  the 
Commission  clarify  that  all  costs 
incurred  in  administering  restitution 
will  come  &x>m  the  restitution  fund 
itself  and  not  frvm  the  funds  of  the 
respondent.  The  Commission  recognizes 
that,  in  federal  court  practice, 
receivership  costs  and  other  expenses 
arising  from  the  administration  of 
restitution  ordinarily  are  paid  out  of  the 
restitution  funds  themselves.  See 
generally  Gaskill  v.  Gordon,  27  F.3d 
248.251  (7th  Qr.  1994)  "(ajs  a  general 
rule,  the  expenses  and  fees  of  a 
receivership  are  a  charge  upon  the 
property  administered").  Nevertheless, 
it  would  be  within  the  discretion  of  the 
Commission  to  require  a  respondent  to 
pay  some  or  all  of  the  costs  incurred  in 
administering  an  order  of  restitution.  Id. 
at  250  ("(r]eceivership  is  an  equitable 
remedy,  and  the  district  court  may.  in 
its  discretion,  determine  who  shall  be 
chai^ged  with  the  costs  of  receivership"). 

m.  other  Rule  Changes 

In  addition  to  addressing  the 
proposed  amendments  relating  to 
discovery  and  restitution,  the  FIA  and 
the  NYSBA  ccnnmented  on  other 
changes  and  proposed  additional 
revisions  to  the  Rules  of  Practice.  A 
review  of  those  comments  and 
proposals  follows. 

A.  Separation  of  Functions  and  Ex  Parte 
Contacts 

Although  the  Commission  did  not 
announce  any  proposal  to  amend  Rule 
10.9.  which  deals  with  the  separation  of 
functions  in  enforcement  proceedings, 
the  FIA  comment  letter  pointed  out  that, 
as  currently  written,  the  rule  does  not 
fully  track  the  wording  of  5  U.S.C. 
554(d),  the  section  of  the  Administrative 
Procedure  Act  ("APA")  on  which  it  is 
based.  The  separation-of-functions 
requirement  presently  set  forth  in  Rule 
10.9  only  references  Initial  Decisions 
issued  by  the  Conunission's  AL)s.  By 
contrast.  5  U.S.C.  554(d)  requires  that: 

An  employee  or  agent  engaged  in  the 
[>erfonnance  of  investigative  or  prosecuting 
functions  for  an  agency  in  a  case  may  not,  in 
that  or  a  fitctually  related  case,  participate  or 
advise  in  the  decision,  recommended 
decision,  or  agency  review  pursuant  to 
section  557  of  this  title,  except  as  wtness  or 
counsel,  in  public  proceedings. 


The  Commission  and  its  staff,  of  course, 
abide  by  their  obligations  under  the  law. 
and  so  the  more  narrow  wording  of  Rule 
10.9  is  of  no  substantive  consequence. 
However,  to  avoid  any  possible 
misunderstanding  or  confusion,  the 
Commission  has  amended  existing  Rule 
10.9  to  follow  the  language  of  the  APA 
more  closely. 

Although  the  FIA  comment  letter 
suggested  otherwise,  the  Commission 
sees  no  need  to  revise  existing  Rule 
10.10.  which  prohibits  interested 
persons  outside  the  Commission  from 
making  ex  parte  communications 
relevant  to  the  merits  of  a  proceeding  to 
any  Commissioner.  AL)  or  Commission 
decisional  employee.  "The  language  of 
Rule  10.10  fully  accords  with  5  U.S.C. 
557(d)(1)  and.  like  that  provision  of  the 
APA.  is  not  intended  to  address 
communications  between  the 
Commission  and  its  staff.  While  the 
Commission  recognizes  that  some 
agencies  have  extended  the  ex  parte 
communications  rule  to  cover  persons 
inside  the  agency,  the  Commission  does 
not  view  that  extension  as  either 
necessary  or  well  advised.  In  the 
Conunission's  view.  5  U.S.C.  554(d)  and 
the  revised  Rule  10.9  address  the 
relevant  concern.  Accordingly,  the 
expansion  of  the  ex  parte 
communication  rule  suggested  in  the 
FIA  comment  letter  is  not  lieing 
adopted. 

B.  Amendments  and  Supplemental 
Pleadings 

New  Rule  10.24  clarifies  the  authority 
retained  by  the  Commission  to  amend 
the  complaint  in  an  administrative 
enforcement  proceeding  after  the 
proceeding  has  been  initiated.  In 
addition,  it  permits  the  Division  of 
Enforcement,  upon  motion  to  the  AL) 
and  with  notice  to  all  of  the  other 
parties  and  the  Commission,  to  amend 
a  complaint  for  the  limited  purpose  of 
correcting  typographical  or  clerical 
errors  or  making  similar,  non- 
substantive revisions. 

In  its  comment  letter,  the  NYSBA 
objected  to  new  Rule  10.24  as 
disadvantaging  respondents  unfairly. 
According  to  the  comment  letter,  the 
Commission  should  be  able  to  amend  a 
complaint  only  after  the  respondent  has 
had  an  opportunity  to  argue  against 
amendment.  The  NYSBA 's  objections 
notwithstanding,  new  Rule  10.24  simply 
recognizes  the  plenary  authority 
retained  by  the  Commission  over 
complaints  that  it  issues  in 
administrative  enforcement 
proceedings.  In  order  to  ensure  that 
respondents  are  not  unfairly 
disadvantaged  when  the  Commission 
amends  a  complaint,  a  suggestion  made 
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imposition  of  his  or  her  dvil  monetary 


by  both  comment  letters  has  been 
incorporated  into  the  final  version  of 
new  Rule  10.24.  As  a  result,  the  new 
rule  will  provide  that,  if  the 
Commission  amends  the  complaint  in 
an  administrative  proceeding,  the  AL) 
shall  adjust  the  scheduling  of  the 
proceeding  so  as  to  avoid  any  prejudice 
to  any  of  the  parties  to  the  proceeding. 

C.  Interlocutory  Appeals 

Like  its  predecessor,  new  Rule  10.101 
governs  the  filing  of  interlocutory 
appeals  from  specified  rulings  of  an 
ALJ.  To  correct  an  ambiguity  in  the 
proposed  rule  that  was  pointed  out  in 
one  of  the  comment  letters,  the  second 
sentence  in  paragraph  (b)(1)  of  the  rule 
has  been  revised  to  clarify  that,  if  a 
request  for  certification  bias  been  filed 
with  the  AL),  an  application  for 
interlocutory  review  under  any  of  the 
five  paragraphs  in  §  10.101(a)  may  be 
filed  with  the  Commission  within  five 
days  after  notification  of  the  ALJ's 
ruling  on  the  request  for  certification. 

D.  Review  of  Initial  Decisions 

Like  its  predecessor,  new  Rule  10.102 
governs  the  appeal  of  Initial  Decisions 
to  the  Commission.  Unlike  the  former 
rule,  however,  the  new  rule  allows  cross 
appeals  and  provides  for  the  filing  of 
reply  briefs  by  appellants.  Under  new 
rule  10.102.  if  a  timely  notice  of  appeal 
has  been  filed  by  one  party,  any  other 
party  may  file  a  notice  of  cross  appeal 
within  15  days  after  service  of  the  notice 
of  appeal  or  within  15  days  after  service 
of  the  Initial  Decision,  whichever  is 
later.  If  such  a  notice  of  cross  appeal  is 
filed,  the  Commission  will,  to  the  extent 
practicable,  adjust  both  the  briefing 
schedule  and  any  otherwise  applicable 
page  limitations  in  order  to  allow  for 
consolidated  briefing  by  all  appealing 
parties. 

In  its  comment  letter,  the  NYSBA 
objected  to  cross  appeals,  asserting  that 
they  raise  due  process  issues.  According 
to  the  comment  letter,  by  setting  up  the 
risk  of  a  cross  appeal  by  the  Division  of 
Enforcement  when  an  appeal  otherwise 
would  not  have  been  filed,  the  new  rule 
creates  a  disincentive  for  the 
respondents  to  appeal  Initial  Decisions. 
This  argument  ignores  the  fact  that  cross 
appeals  have  long  been  permitted  under 
the  Federal  Rules  of  Appellate 
Procedure,  with  no  apparent 
abridgement  of  any  party's  right  to  due 
process.  See  F.R.  App.  P.  4(a)(3).  The 
Commission  continues  to  believe  that 
the  provision  of  cross  appeals  will 
facilitate  the  appellate  process  and  so 
has  retained  the  provision  as  proposed 
in  the  final  rules. 

The  NYSBA  conunent  letter  also 
noted  that,  because  existing  Rule 


10.12(a)(2)  already  does  so,  there  is  no 
need  for  new  Rule  10.102  to  extend  by 
three  days  the  time  within  which  a 
notice  of  appeal  must  be  filed  if  service 
of  the  Initial  Decision  or  other  order 
terminating  the  proceeding  has  been 
effected  by  mail  or  commercial  carrier. 
However,  since  an  ALJ  is  not  a  party  to 
a  proceeding  and  an  Initial  Decision  is 
not  a  document  to  which  any  response 
can  be  filed,  it  is  unclear  that  Rule 
10.12(a)(2)  governs  the  time  within 
which  a  notice  of  appeal  can  be  filed.  By 
amending  the  language  regarding  the 
deadline  for  filing  a  notice  of  appeal, 
new  Rule  10.102  removes  any 
ambiguity. 

E.  Reconsideration:  Stay  Pending 
Appeal 

Unlike  its  predecessor,  which 
addressed  motions  for  reconsideration 
of  Commission  opinions  and  orders, 
new  Rule  10.106  sets  forth  the  standards 
-  on  which  the  Commission  relies  in 
granting  applications  by  respondents  to 
stay  sanctions  in  administrative 
enforcement  proceedings  pending 
reconsideration  by  the  Commission  or 
judicial  appeal.  In  order  to  obtain  such 
relief,  the  applicant  must  show  (1)  that 
he  or  she  is  likely  to  succeed  on  the 
merits  of  the  appeal,  (2)  that  denial  of 
the  requested  stay  would  cause 
irreparable  harm  to  the  applicant  and  (3) 
that  neither  the  public  interest  nor  the 
interest  of  any  other  party  will  be 
adversely  affected  if  the  stay  is  granted. 

Also,  as  proposed,  new  Rule  10.106 
provides  that,  as  long  as  neither  the 
public  interest  nor  the  interest  of  any 
other  party  is  adversely  affected,  the 
Commission  shall  grant  any  application 
to  stay  the  effect  of  a  civil  monetary 
penalty  once  the  applicant  has  filed  an 
appropriate  surety  bond  with  the 
Commission's  Proceedings  Clerk.  In 
commenting  on  the  new  rule,  both  the 
HA  and  the  NYSBA  appeared  to 
question  whether  a  surety  bond  must  be 
filed  along  with  the  stay  application 
itself  or  afterwards,  i.e..  once  the 
Commission  has  determined  to  grant  the 
stay  application. 

Ilie  final  version  of  new  Rule  10.106 
has  been  revised  to  clarify  that,  if  a 
respondent  seeks  to  stay  the  imposition 
of  a  civil  monetary  penalty,  he  or  she 
must  file  an  appropriate  surety  bond  at 
the  time  he  or  she  applies  for  relief  and 
demonstrate  that  neither  the  public 
interest  nor  the  interest  of  any  other 
party  will  be  harmed  by  the  stay.  As  the 
revision  also  makes  clear,  if  a 
respondent  chooses  not  to  post  a  surety 
bond,  then  he  or  she  will  have  to  meet 
all  of  the  criteria  necessary  to  stay  the 
effectiveness  of  other  sanctions  or  the 
Commission  will  not  stay  the 


In  addition,  the  final  rule  has  been 
revised  to  allow  a  respondent  to  use  the 
same  surety  bond  procedure  in  seeking 
to  stay  the  eCfectiveness  of  an  order 
requiring  him  or  her  to  pay  a  specific 
sum  as  restitution.  The  Commission 
added  this  provision  because  the 
rationale  justifying  a  stay  of  civil 
penalties  after  filing  a  bond  is  equally 
applicable  to  orders  of  restitution  where 
the  amount  of  restitution  to  be  paid  l;y 
the  respondent  has  been  determined. 
This  provision  would  not  apply, 
however,  to  any  restitution  order  of  the 
Commission  in  which  the  specific 
amount  of  restitution  is  not  set.^* 

F.  Commission  Policy  Relating  to  the 
Acceptance  of  Settlements 

As  part  of  the  proposed  amendments 
to  the  Rules  of  Practice,  the  Commission 
included  a  statement  setting  forth  its 
policy  not  to  accept  any  offer  of 
settlement  in  an  administrative  or  civil 
proceeding  if  the  respondent  or 
defendant  wished  to  continue  to  deny 
the  allegations  of  the  Commission's 
complaint  (although  they  may  state  that 
they  neither  admit  nor  deny  the 
allegations).  The  FIA  comment  letter 
suggested  Uiat  the  policy  statement — 
which  is  being  incorporated  into  the 
rules  as  new  Appendix  A — be  modified 
to  reflect  the  fact  that  the  Commission's 
position  is  grounded  in  public  policy. 

The  Conunission  believes  that  the      ~~ 
public-policy  considerations  underlying 
Appendix  A  are  clearly  reflected  in  the 
dociunent  itself.  In  accepting  a 
settlement  and  entering  an  order  finding 
violations  of  the  Act  or  the  regulations, 
the  Commission  makes  uncontested 
findings  of  fact  and  conclusions  of  law. 
The  Commission  does  not  believe  that  it 
would  be  appropriate  for  the  agency  to 
be  making  such  uncontested  findings  of 
violations  if  the  party  against  whom  the 
uncontested  findings  are  to  be  entered  is 
continuing  to  deny  the  alleged 
misconduct.  Since  these  considerations 
are  clearly  articulated  in  Appendix  A, 
the  Commission  sees  no  nefed  to  alter 
the  wording  of  its  policy  statement  at 
this  time. 

IV.  Related  Matters 

The  Regulatory  Flexibihty  Act 
("RFA"),  5  U.S.C.  601  etseq.  (1988), 
requires  that,  in  adopting  final  rules, 
agencies  consider  the  impact  of  those 


**  As  reviled,  new  Rule  10.106  also  make*  clear 
that,  in  the  event  the  Conuniuion  denies  a  motion 
to  stay  the  effectiveness  of  an  order  imposing  a  civil 
monetary  penally  or  directing  the  respondents  to 
pay  a  fixed  amount  as  restitution,  any  surety  bond 
that  was  flled  by  the  applicant  will  be  returned  to 
him  or  her  by  the  ProoBssings  Clerk. 
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rules  on  small  businesses.  In  its 
preamble  to  the  proposed  amendments, 
the  Commission  determined  that  the 
Part  10  rules  are  not  subject  to  the 
provisions  of  the  RFA  because  they 
relate  solely  to  agency  organization, 
procedure  and  practice.  Nevertheless, 
because  the  rules  do  not  impose 
regulatory  obligations  on  commodity 
professionals  and  small  commodity 
firms  and  because  the  amendments 
adopted  by  the  Commission  will 
expedite  and  impose  the  administrative 
process,  the  Chairperson  certifies,  on 
behalf  of  the  Commission,  that  the 
amended  rules  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  business 
entities. 

List  of  Sublects  in  17  CFR  Pert  10 

Administrative  practice  and 
procedure,  Commodity  futures. 

In  consideration  of  the  foregoing,  the 
Commission  amends  Chapter  I  of  Title 
17  of  the  Code  of  Federal  Regtilations  as 
follows: 

PART  10— RULES  OF  PRACTICE 

1.  The  authority  citation  for  part  10 
continues  to  read  as  follows: 

Authority:  Pub.  L.  93-463,  sec.  101(a)(ll), 
B8  Stet.  1391;  7  U.S.C.  4a(j),  unless  otherwise 
noted. 

2.  Section  10.1  is  amended  by 
deleting  the  third  "and"  fixtm  paragraph 
(d),  redesignating  paragraphs  (e),  (0,  (g) 
and  (h)  as  paragraphs  (f),  (g).  (h)  and  (i). 
respectively,  and  adding  a  new 
paragraph  (e).  to  read  as  follows. 

fiai    ScopeandappUcabilltyofniteeof 
pracHce. 

(e)  The  issuance  of  restitution  orders 
pursuant  to  section  6(c)  of  the  Act,  7 
U.S.C  9;  and 

•  •        •        •        • 

3.  Section  10.9  is  amended  by  revising 
paragraph  (b)  to  read  as  follows: 

fia9    Seperatton  of  functions. 

•  •        •        •        * 

(b)  No  officer,  employee  or  agent  of 
the  Commission  who  is  engaged  in  the 
performance  of  investigative  or 
prosecuting  functions  in  connection 
with  any  proceeding  shall,  in  that 
proceeding  or  any  factually  related, 
proceeding,  participate  or  advise  in  the 
decision  of  the  Administrative  Law 
Judge  or  the  Commission  except  as 
witness  or  counsel  in  the  proceeding, 
without  the  express  written  consent  of 
the  respondents  in  the  proceeding.  This 
provision  shall  not  apply  to  the 
members  of  the  Commission. 


4.  Section  10.1  is  amended  by  revising 
paragraph  (a)(2)  to  read  as  follows: 

fiai2    SeiviceandfiUngofdocunMnts; 
fonii  and  execution. 

(a)*  *  * 

(2)  How  service  is  made.  Service  shall 
be  made  by  personal  service,  defivering 
the  documents  by  first-class  United 
States  mail  or  a  similar  commercial 
package  delivery  service,  or  transmitting 
the  doctunents  via  facsimile  machine. 
Service  shall  be  complete  at  the  time  of 
personal  service  or  upon  deposit  in  the 
mails  or  with  a  similar  commercial 
package  delivery  service  of  a  properly 
addressed  document  for  whic^  all 
postage  or  fees  have  been  paid  to  the 
mail  or  delivery  service.  Where  a  party 
effects  service  by  mail  or  similar 
package  delivery  service,  the  time 
within  which  the  party  being  served 
may  respond  shall  be  extended  by  three 
days.  Service  by  facsimile  machiiie  shall 
be  permitted  only  if  all  parties  to  the 
proceeding  have  agreed  to  such  an 
arrangement  in  writing  and  a  copy  of 
the  written  agreement,  signed  by  each 
party,  has  been  filed  with  the 
Prooewdings  Clerk.  The  agreement  must 
specify  the  facsimile  madiine  telephone 
numbers  to  be  used,  the  hours  during 
which  the  facsimile  machine  is  in 
operation  and  when  service  will  be 
deemed  complete. 

5.  Section  10.21  is  revised  to  read  as 
follows: 


believed  to  reside  or  be  doing  business 
ciurently:  and 

(2)  By  continuously  displajring  the 
complaint  on  the  Commission's  Internet 
web  site  during  the  period  referred  to  in 
paragraph  (b)(1)  of  this  section. 

7.  Section  10.4  is  amended  by  revising 
paragraphs  (a),  (b)  and  (c)  to  read  as 
follows. 

11024 


flO.21    Commencement  of  t>>e  I 

An  adjudicatory  proceeding  is 
commenced  when  a  complaint  and 
notice  of  hearings  is  filed  writh  the 
Office  of  Proceedings. 

6.  Section  10.22  is  amended  by 
adding  a  new  sentence  at  the  end  of  the 
introductory  text  in  paragraph  (b)  and 
adding  new  paragraphs  (b)(1)  and  (b)(2) 
to  read  as  follows: 

11022   Complaint  and  nodoe  of  hearing: 

(b)  Service.  •  •  •  If  a  respondent  is 
not  found  at  his  last  known  business  or 
residence  address  and  no  forwarding 
address  is  available,  additional  service 
may  be  made,  at  the  discretion  of  the 
Conunission,  as  follows: 

(1)  By  publishing  a  notice  of  the  filing 
of  the  proceeding  and  a  sununaiy  of  the 
complaint,  approved  by  the  Commission 
or  the  Administrative  Law  Judge,  once 
a  week  for  three  consecutive  weeks  in 
one  or  more  newspapers  having  a 
general  circulation  where  the 
respondent's  last  known  business  or 
residence  address  was  located  and.  if 
ascertainable,  where  the  respondent  is 


(a)  Complaint  and  notice  of  hearing. 
The  Conunission  may.  at  any  time, 
amend  the  complaint  and  notice  of 
hearing  in  any  proceeding.  If  the 
Commission  so  amends  the  ccmplaint 
and  notice  of  hearing,  the 
Administrative  Law  Judge  shall  adjiist 
the  scheduling  of  the  proceeding  to  the 
extent  necessary  to  avoid  any  prejudice 
to  any  of  the  parties  to  the  proceeding. 
Upon  motion  to  the  Administrative  Law 
Judge  and  with  notice  to  all  other 
parties  and  the  Commission,  the 
Division  of  Enforcement  may  amend  a 
complaint  to  correct  typographical  and 
clerical  errors  or  to  make  other 
technical,  non-substantive  revisions 
within  the  scope  of  the  original 
complaint. 

(b)  Other  pleadings.  Except  for  the 
complaint  and  notice  of  hearing,  a  party 
may  amend  any  pleading  once  as  a 
matter  of  course  at  any  time  before  a 
responsive  pleading  is  served  or,  if  the 
pleading  is  one  to  which  no  responsive 
pleading  is  permitted,  he  may  amend  it 
within  20  days  after  it  is  served. 
Otherwise  a  party  may  amend  a 
pleading  only  by  leave  of  the 
Administrative  Law  Judge,  whidi  shall 
be  fiteely  given  when  justice  so  requires. 

(c)  Response  to  amended  pleadings. 
Any  party  may  file  a  response  to  any 
amendment  to  any  pleading,  including 
the  complaint,  within  ten  da3rs  after  the 
date  of  swvice  upon  him  of  the 
amendment  or  within  the  time  provided 
to  respond  to  the  original  pleading, 
whichever  is  later. 


8.  Section  10.26  is  amended  by 
revising  the  last  sentence  in  paragraph 
(b)  to  read  as  follows: 


f1026 


(b)  Answers  to  motions.  •  •  •  The 
absence  of  a  response  to  a  motion  may 
be  considered  by  the  Administrative 
Law  Judge  m  the  Commission  in 
deciding  whether  to  grant  the  requested 
relief. 
•        •        •        •        • 

9.  Section  10.41  is  amended  by 
redesignating  paragraphs  (f)  and  (g)  as 
paragraphs  (g)  and  (h).  respectively,  and 
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by  adding  a  new  paragraph  (f)  to  read 
as  follows. 

§  10.41    Pieheering  conferences; 
procedural  nctlera. 

(f)  Considering  objections  to  the 
introduction  of  documentary  evidence 
and  the  testimony  of  witnesses 
identified  in  prehearing  materials  filed 
or  otherwise  furnished  by  the  parties 
pursuant  to  §  10.42; 
•        •        •        •        • 

10.  Section  10.42  is  amended  by 
revising  paragraph  (a);  by  redesignating 
paragraphs  (b)  and  (c)  as  paragraphs  (c) 
and  (e).  respectively;  by  revising  newly 
redesignated  paragraphs  (c)  and  (e)(1): 
and  by  adding  a  new  paragraph  (b),  a 
new  paragraph  (d)  and  a  new  paragraph 
(f).  to  read  as  follows. 

fia42    Dtooovary. 

(a)  Prehearing  Materials — (1)  In 
general.  Unless  otherwise  ordered  by  an 
Administrative  Law  )udge,  the  parties  to 
a  proceeding  shall  hunish  to  all  other 
parties  to  the  proceeding  on  or  before  a 
date  set  by  the  Administrative  Law 
Judge  in  the  form  of  a  prehearing 
memorandum  or  otherwise: 

(i)  An  outline  of  its  case  or  defense; 

(ii)  The  legal  theories  upon  which  it 
will  rely; 

(iii)  llie  identify,  and  the  city  and 
state  of  residence,  of  each  witness,  other 
than  an  expert  witness,  who  is  expected 
to  testify  on  its  behalf,  along  with  a  brief 
summary  of  the  matters  to  be  covered  by 
the  witness's  expected  testimony: 

(iv)  A  list  of  dociunents  which  it 
intends  to  introduce  at  the  hearing, 
along  with  copies  of  any  such 
dociunents  which  the  other  parties  do 
not  already  have  in  their  possession  and 
to  which  they  do  not  have  reasonably 
ready  access. 

[2)  Expert  witnesses.  Unless  otherwise 
ordered  by  the  Administrative  Law 
Judge,  in  addition  to  the  information 
described  in  paragraph  (a)(1)  of  this 
section,  any  party  who  intends  to  call  an 
expert  witness  shall  also  furnish  to  all 
other  parties  to  the  proceeding  on  or 
before  a  date  set  by  the  Administrative 
Law  Judge: 

(i)  A  statement  identifying  the  witness 
and  setting  forth  his  or  her 
qualifications; 

(ii)  A  list  of  any  publications  authored 
by  the  witness  within  the  preceding  ten 
years: 

(iii)  A  list  of  all  cases  in  which  the 
witness  has  testified  as  an  expert,  at  trial 
or  in  deposition,  within  the  preceding 
four  years; 

(iv)  A  complete  statement  of  all 
opinions  to  be  expressed  by  the  witness 
and  the  basis  or  reasons  for  those 
opinions:  and 


(v)  A  list  of  any  dociunents,  data  or 
other  written  information  which  were 
considered  by  the  witness  in  forming 
his  or  her  opinions,  along  with  copies 
of  any  such  documents,  data  or 
information  which  the  other  parties  do 
not  already  have  in  their  possession  and 
to  which  they  do  not  have  reasonably 
ready  access. 

(3)  The  foregoing  procedures  shall  not 
be  deemed  applicable  to  rebuttal 
evidence  submitted  by  any  party  at  the 
hearing. 

(4)  In  any  action  where  a  party  fails 
to  comply  with  the  requirements  of  this 
paragraph  (a),  the  Administrative  Law 
Judge  may  make  such  orders  in  regard 
to  the  failure  as  are  just,  taking  into 
account  all  of  the  relevant  facts  and 
circiunstances  of  the  failure  to  comply. 

(b)  Investigatory  materials— (1)  In 
general.  Unless  otherwise  ordered  by 
the  Commission  or  the  Administrative 
Law  Judge,  the  Division  of  Enforcement 
shall  make  available  for  inspection  and 
copying  by  the  respondents,  prior  to  the 
scheduled  hearing  date,  any  of  the 
following  documents  that  were  obtained 
by  the  Division  prior  to  the  institution 
of  proceedings  in  coimection  with  the 
investigation  that  led  to  the  complaint 
and  notice  of  hearing: 

(i)  All  docimients  that  were  produced 
pursuant  to  subpoenas  issued  by  the 
Division  or  otherwise  obtained  from 
persons  not  employed  by  the 
Commission,  together  with  each 
subpoena  or  written  request,  or  relevant 
portion  thereof,  that  resulted  in  the 
furnishing  of  such  docvunents  to  the 
Division;  and 

(ii)  All  transcripts  of  investigative 
testimony  and  all  exhibits  to  those 
transcripts. 

(2)  Documents  that  maybe  withheld. 
The  Division  of  Enforcement  may 
withhold  any  document  that  would 
disclose: 

(i)  Tlie  identify  of  a  confidential 
source; 

(ii)  Confidential  investigatory 
techniques  or  procedures; 

(iii)  Separately  the  market  positions, 
business  transactions,  trade  secrets  or 
names  of  customers  of  any  persons  other 
than  the  respondents,  imless  such 
information  is  relevant  to  the  resolution 
of  the  proceeding; 

(iv)  Information  relating  to,  or 
obtained  with  regard  to,  another  matter 
of  continuing  investigatory  interest  to 
the  Conunission  or  another  domestic  or 
foreign  governmental  entity,  imless  such 
information  is  relevant  to  the  resolution 
of  the  proceeding;  or 

(v)  Information  obtained  from  a 
domestic  or  foreign  governmental  entity 
or  &t>m  a  foreign  futures  authority  that 
either  is  not  relevant  to  the  resolution  of 


the  proceeding  or  was  provided  on 
condition  that  the  information  not  be 
disclosed  or  that  it  only  be  disclosed  by 
the  Commission  or  a  representative  of 
the  Commission  as  evidence  in  an 
enforcement  or  other  proceeding. 

(3)  Nothing  in  paragraphs  (b)(1)  and 
(b)(2)  of  this  section  shaU  limit  the 
ability  of  the  Division  of  Enforcement  to 
withhold  documents  or  other 
information  on  the  grounds  of  privilege, 
the  work  product  doctrine  or  other 
protection  from  disclosure  under 
applicable  law.  When  the  investigation 
by  the  Division  of  Enforcement  that  led 
to  the  pending  proceeding  encompasses 
transactions,  conduct  or  persons  other 
than  those  involved  in  the  proceeding, 
the  requirements  of  (b)(1)  of  this  section 
shall  apply  only  to  the  particular 
transaction,  conduct  and  persons 
involved  in  the  proceeding. 

(4)  Index  of  withheld  documents. 
When  documents  are  made  available  for 
inspection  and  copying  pursuant  to 
paragraph  (b)(1)  of  this  section,  the 
Division  of  Enforcement  shall  furnish 
the  respondents  with  an  index  of  all 
documents  that  are  withheld  pursuant 
to  paragraphs  (b)(2)  or  (b)(3)  of  this 
section,  except  for  any  documents  that 
are  being  withheld  because  they 
disclose  information  obtained  from  a 
domestic  or  foreign  governmental  entity 
or  from  a  foreign  futures  authority  on 
condition  that  the  information  not  be 
disclosed  or  that  it  only  be  disclosed  by 
the  Commission  or  a  representative  of 
the  Commission  as  evidence  in  an 
enforcement  or  other  proceeding,  in 
which  case  the  Division  shall  inform  the 
other  parties  of  the  fact  that  such 
documents  are  being  withheld  at  the 
time  it  furnishes  its  index  under  this 
paragraph,  but  no  further  disclosures 
regarding  those  documents  shall  be 
required.  This  index  shall  describe  the 
nature  of  the  withheld  documents  in  a 
manner  that,  to  the  extent  practicable 
without  revealing  any  information  that 
itself  is  privilege  or  protected  from 
disclosure  by  law  or  these  rules,  will 
enable  the  other  parties  to  assess  the 
applicabiUty  of  the  privilege  or 
protection  claimed. 

(5)  Arrangements  fw  inspection  and 
copying.  Upon  request  by  the 
respondents,  all  documents  subject  to 
inspection  and  copying  pursuant  to  this 
paragraph  (b)  shall  be  made  available  to. 
the  respondents  at  the  Commission 
office  nearest  the  location  where  the 
respondents  or  their  counsel  live  or 
work.  Otherwise,  the  documents  shall 
be  made  available  at  the  Commission 
office  where  they  are  ordinarily 
maintained  or  at  any  other  location 
agreed  upon  by  the  parties  in  writing. 
Upon  payment  of  the  appropriate  fees 
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set  forth  in  appendix  B  to  part  145  of 
this  chapter,  any  respondent  may  obtain 
a  photocopy  of  any  document  made 
available  for  inspection.  Without  the 
prior  written  consent  of  the  Division  of 
Enforcement,  no  respondent  shall  have 
the  right  to  take  custody  of  any 
documents  that  are  made  available  for 
inspection  and  copying,  or  to  remove 
them  &t>m  Commission  premises. 

(6)  Failure  to  make  documents 
available.  In  the  event  that  the  Division 
of  Enforcement  tails  to  make  available 
documents  subject  to  inspection  and 
copying  pursuant  to  this  paragraph  (b), 
no  rehearing  or  reconsideration  of  a 
matter  tdready  heard  or  decided  shall  be 
required,  unless  the  respondent 
demonstrates  prejudice  caused  by  the 
failure  to  make  the  documents  available. 

(7)  Requests  for  confidential 
treatment;  protective  orders.  If  a  person 
has  requested  confidential  treatment  of 
information  submitted  by  him  or  her, 
either  pursuant  to  rules  adopted  by  the 
Commission  under  the  Freedom  of 
Information  Act  (part  145  of  this 
chapter)  or  under  the  Commission's 
Rules  Relating  To  Investigations  (part  11 
of  this  chapter),  the  Division  of 
EnfcHcement  shall  notify  him  or  her,  if 
possible,  that  the  information  is  to  be 
disclosed  to  parties  to  proceeding  and 
he  or  she  may  apply  to  the 
Administrative  Law  Judge  for  an  order 
protecting  the  information  from 
disclosure,  consideration  of  which  shall 
be  governed  by  §  10.68(c)(2). 

(c)  Witness  statements— {\)  In  general. 
Each  party  to  an  adjudicatory 
proceeding  shall  make  available  to  the 
other  parties  any  statement  of  any 
person  whom  the  party  calls,  or  expects 
to  call,  as  a  witness  that  relates  to  the 
anticipated  testimony  of  the  witness  and 
is  in  the  party's  possession.  Such 
statements  shall  include  the  following: 

(i)  Transcripts  of  investigative, 
deposition,  trial  or  similar  testimony 
given  by  the  witness, 

(ii)  Written  statements  signed  by  the 
witness,  and 

(iii)  Substantially  verbatim  notes  of 
interviews  with  the  witness,  and  all 
exhibits  to  such  transcripts,  statements 
and  notes.  For  purposes  of  this 
paragraph  (c),  "substantially  verbatim 
notes"  means  that  fairly  record  the  exact 
words  of  the  witness,  subject  to  minor, 
inconsequential  deviations.  Such 
statements  shall  include  memoranda 
and  other  writings  authored  by  the 
witness  that  contain  information 
relating  to  his  anticipated  testimony. 
The  Division  of  Enforcement  shall 
produce  witness  statements  pursuant  to 
this  paragraph  prior  to  the  scheduled 
hearing  date,  at  a  time  to  be  designated 
by  the  Administrative  Law  Judge. 


Respondents  shall  produce  witness 
statements  pursuant  to  this  paragraph  at 
the  close  of  the  Division's  case  in  chief 
during  the  hearing.  If  necessary,  the 
Administrative  Law  Judge  shall,  upon 
request,  grant  the  Diviuon  a 
continuance  of  the  hearing  in  order  to 
review  and  analyze  any  witness 
statements  produced  by  the 
respondents. 

(2)  Nothing  in  paragraph  (c)(1)  of  this 
section  shall  limit  the  ability  of  a  party 
to  withhold  documents  or  other 
information  on  the  grounds  of  privilege, 
the  work  product  doctrine  at  other 
protection  from  disclosure  under 
applicable  law. 

(3)  Index  of  withheld  documents. 
When  a  party  makes  witness  statements 
available  pursuant  to  paragraph  (c)(1)  of 
this  section,  he  or  she  shall  furnish  eadi 
of  the  other  parties  with  an  index  of  all 
documents  that  the  party  is  withholding 
on  the  grounds  of  privilege  or  work 
product.  This  index  shall  describe  the 
nature  of  the  withheld  documents  in  a 
manner  that,  to  the  ext«it  practicable 
without  revealing  information  that  itself 
is  privileged  or  protected  from 
disclosure  by  law  or  these  rules,  will 
enable  the  other  parties  to  assess  the 
applicability  of  the  privilege  ot 
protection  claimed. 

(4)  Failure  to  produce  witness 
statements.  In  the  event  that  a  party  fails 
to  make  available  witness  statements 
subject  to  production  pursuant  to  this 
section,  no  rehearing  or  reconsideration 
of  a  matter  already  heard  or  decided 
shall  be  required,  unless  another  party 
demonstrates  prejudice  caused  by  the 
failure  to  make  the  witness  statements 
available. 

(d)  Modification  of  production 
requirements.  The  Administrative  Law 
Judge  shall  modify  any  of  the 
requirements  of  paragraphs  (a)  through 
(c)  of  this  section  that  any  party  can 
show  is  unduly  burdensome  or  is 
otherwise  inappropriate  under  all  the 
circumstances. 

(e)  Admissions — (1)  Request  for 
admissions.  Any  party  may  serve  upon 
any  other  party,  with  a  copy  to  the 
Proceedings  Clerk,  a  written  request  for 
admission  of  the  truth  of  any  facts 
relevant  to  the  pending  proceeding  set 
forth  in  the  request.  Each  matter  of 
which  an  admission  is  requested  shall 
be  separately  set  forth.  Unless  prior 
written  approval  is  obtained  from  the 
Administrative  Law  Judge,  the  number 
of  requests  shall  not  exceed  50  in 
number  including  all  discrete  parts  and 
subparts. 

•        •        •        •        • 

(f)  defections  to  authenticity  or 
admissibility  of  documents — (1) 


Identification  of  documents.  The 
Administrative  Law  Judge,  acting  on  his 
or  her  own  initiative  or  upon  motion  by 
any  party,  may  direct  each  party  to  serve 
upon  the  other  parties,  with  a  copy  to 
the  Proceedings  Qetk,  a  list  identifying 
the  documents  that  it  intends  to 
introduce  at  the  hearing  and  requesting 
the  other  parties  to  file  and  serve  a 
response  disclosing  any  objecticm, 
together  with  the  factual  or  legal 
grounds  therefor,  to  the  authenticity  or 
admissibility  of  each  document 
identified  on  the  list.  A  copy  of  each 
document  identified  on  the  Ust  shall  be 
served  with  the  request,  unless  the  party 
being  served  already  has  the  document 
in  his  possession  or  has  reasonably 
ready  access  to  it. 

(2)  Objections  to  authenticity  or 
admissibility.  Within  20  days  after 
sovioe  w  at  sudi  other  time  as  may  be 
designated  by  the  Administrative  Law 
Judge,  each  party  upon  whom  the  list 
deso^Md  in  paragraph  (0(1)  of  this 
secticH)  was  served  ^lall  file  a  response 
disclosing  any  objection,  together  with 
the  factu^  or  legal  grounds  therefor,  to 
the  authenticity  or  admissibiUty  of  each 
document  identified  on  the  list.  Except 
for  relevance,  vraste  of  time  or  needless 
presentation  of  cumulative  evidence,  all 
objections  not  raised  -may  be  deemed 
waived. 

(3)  Rulings  on  objections.  In  his  or  her 
discretion,  the  Administrative  Law 
Judge  may  treat  as  a  motion  in  limine 
any  list  served  by  a  party  pursuant  to 
paragraph  (f)(1)  of  this  section,  where 
any  other  party  has  filed  a  response 
objecting  to  the  authenticity  or  the 
admissibility  on  any  item  listed.  In  that 
event,  after  affording  the  parties  an 
opportunity  to  file  briefs  containing 
arguments  on  the  motion  to  the  degree 
necessary  for  a  decision,  the  AL)  may 
rule  on  any  objection  to  the  authenticity 
or  admissibility  of  any  document 
identified  on  the  list  in  advance  of  trial, 
to  the  extent  appropriate. 

11.  Section  10.66  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

fioee    Conduct  of  Itw  hearing. 

•        •        •        •        • 

(b)  Rights  of  parties.  Every  party  shall 
be  entitled  to  due  notice  of  hearings,  the 
right  to  be  represented  by  counsel,  and 
the  right  to  cross-examine  witnesses, 
present  oral  and  documentary  evidence, 
submit  rebuttal  evidence,  raise 
objections,  make  arguments  and  move 
for  appropriate  relief.  Nothing  in  this 
p>aragraph  limits  the  authority  of  the 
Commission  or  the  Administrative  Law 
Judge  to  exercise  authority  under  other 
provision  of  the  Commission's  rules,  to 
enforce  the  requirements  that  evidence 
presented  be  relevant  to  the  proceeding 
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or  to  limit  cross-examination  to  th« 
subject  matter  of  the  direct  examination 
and  matters  affiecting  the  credibility  of 
the  witness. 

•        •        •        •        • 

12.  Section  10.68  is  amended  by 
revising  paragraphs  (a)(1).  (a)(2),  (b)(3) 
and  (c)(1),  by  revising  the  heading  of 
paragraph  (c),  by  adding  four  new 
sentences  to  the  end  of  paragraph  (c)(2), 
by  revising  the  second  sentence  in 
paragraph  (e)(1)  and  by  adding  a  new 
sentence  to  the  end  of  paragraph  (0.  to 
read  as  follows. 

fia68    Subpoenas. 

(a)  Application  for  and  issuance  of 
subpoenas — (1)  Application  for  and 
issuance  of  subpoena  ad  tesiificandum. 
Any  party  may  apply  to  the 
Administrative  Law  Judge  for  the 
issuance  of  a  subpoena  requiring  a 
person  to  appear  and  testiry  (subpoena 
ad  testificandum)  at  the  hearing.  All 
requests  for  the  issuance  of  a  subpoena 
ad  testificandum  shall  be  submitted  in 
duplicate  and  in  writing  and  shall  be 
served  upon  all  other  parties  to  the 
proceeding,  unless  the  request  is  made 
on  the  record  at  the  hearing  or  the 
requesting  party  can  demonstrate  why, 
in  the  interest  of  fairness  or  justice,  the 
requirement  of  a  written  submission  or 
service  on  one  or  more  of  the  other 
parties  is  not  appropriate.  A  subpoena 
ad  testificandum  shall  be  issued  upon  a 
showing  by  the  requesting  party  of  the 
general  relevance  of  the  testimony  being 
sought  and  the  tender  of  an  original  and 
two  copies  of  the  subp>oena  being 
requested,  except  in  those  situations 
described  in  paragraph  (b)  of  this 
section,  where  additional  requirements 
are  set  forth. 

(2)  Application  for  subpoena  duces 
tecum.  An  application  for  a  subpoena 
requiring  a  person  to  produce  specified 
documentary  or  tangible  evidence 
(subpoena  duces  tecum)  at  any 
designated  time  or  place  may  be  made 
by  any  party  to  the  Administrative  Law 
Judge.  AH  requests  for  the  issuance  of  a 
subpoena  ad  testificandum  shall  be 
submitted  in  duplicate  and  in  writing 
and  shall  be  served  upon  all  other 
parties  to  the  proceeding,  unless  the 
request  is  made  on  the  record  at  the 
hearing  or  the  requesting  party  can 
demonstrate  why,  in  the  interest  of 
fairness  or  justice,  the  requirement  of  a 
written  submission  or  service  on  one  or 
more  of  the  other  parties  is  not 
appropriate.  Except  in  those  situations 
described  in  paragraph  (b)  of  this 
section,  where  additional  requirements 
are  set  forth,  each  application  for  the 
issuance  of  a  subpoena  duces  tecimi 
shall  contain  a  statement  or  showing  of 
general  relevance  and  reasonable  scope 


of  the  evidence  being  sought  and  be 
accompanied  by  an  original  and  two 
copies  of  the  subpoena  being  requested, 
which  shall  describe  the  documentary 
or  tangible  evidence  to  be  subpoenaed 
with  as  much  particularity  as  is  feasible. 

•  •        •        •        • 

(b)*  *  • 

(3)  Rulings.  The  motion  shall  be 
decided  by  the  Administrative  Law 
Judge  and  shall  provide  such  terms  or 
conditions  for  the  production  of  the 
material,  the  disclosiue  of  the 
information  or  the  appearance  of  the 
witness  as  may  appear  necessary  and 
appropriate  for  the  protection  of  the 
public  interest. 

•  •        •        •        • 

(c)  Motions  to  quash  subpoenas; 
protective  orders— (1)  Application. 
Within  10  days  after  a  subpoena  has 
been  served  or  at  any  time  prior  to  the 
return  date  thereof,  a  motion  to  quash  or 
modify  the  subpoena  or  for  a  protective 
order  limiting  the  use  or  disclosiue  of 
any  information,  documents  or 
testimony  covered  by  the  subpoena  may 
be  filed  with  the  Administrative  Law 
Judge  who  issued  it.  At  the  same  time, 
a  copy  of  the  motion  shall  be  served  on 
the  party  who  requested  the  subpoena 
and  all  other  parties  to  the  proceieding. 
The  motion  shall  include  a  brief 
statement  setting  forth  the  basis  for  the 
requested  relief.  If  the  Administrative 
Law  Judge  to  whom  the  motion  has  been 
directed  has  not  acted  upon  the  motion 
by  the  return  date,  the  subpoena  ;hall  be 
stayed  pending  his  or  her  final  action. 

(2)  Diposition.  *  *   *  The 
Administrative  Law  Judge  may  issue  a 
protective  order  sought  under  paragraph 
(c)(1)  of  this  section  or  under  any  other 
section  of  these  rules  upon  a  shotving  of 
good  cause.  In  considering  whether 
good  cause  exists  to  issue  a  protective 
order,  the  Administrative  Law  Judge 
shall  weigh  the  harm  resulting  from 
disclosure  against  the  benefits  of 
disclosure.  Good  cause  shall  only  be 
established  upon  a  showing  that  the 
person  seeking  the  protective  order  will 
sufier  a  clearly  defined  and  serious 
injury  if  the  offer  is  not  issued, 
provided,  however,  that  any  such  injury 
shall  be  balanced  against  the  public's 
right  of  access  to  judicial  records.  No 
protective  order  shall  be  granted  that 
will  prevent  the  Division  of 
Enforcement  or  any  respondent  from 
adequate  presenting  its  case. 

•  •        •        •        • 

(e)  Service  of  subpoenas — (1)  How 
effected.  •  •  •  Service  of  a  subpoena 
upon  any  other  person  shall  be  made  by 
delivering  a  copy  of  the  subpoena  to 
him  as  provided  in  paragraphs  (e)(2)  or 
(e)(3)  of  this  section,  as  applicable,  and 


by  tendering  to  him  or  her  the  fees  for 
one  day's  attendance  and  mileage  as 
specified  in  paragraph  (d)  of  this 
section.  •  *  • 

({)  Enforcement  of  subpoenas.  *  *  * 
When  instituting  an  action  to  enforce  a 
subpoena  requested  by  the  Division  of 
Enforcement,  the  Commission,  in  its 
discretion,  may  delegate  to  the  Director 
of  the  Division  or  any  commission 
employee  designated  by  the  Director 
and  acting  under  his  or  her  direction,  or 
to  any  other  employee  of  the 
Commission,  authority  to  serve  as  the 
Commission's  counsel  in  such  subpoena 
enforcement  action. 

13.  Section  10.84  is  amended  by 
revising  paragraph  (b)  to  read  as  foUows: 

f  iOia4   InMel  oecMlon 


(b)  Filing  of  initial  decision.  After  the 
parties  have  been  afforded  an 
opportimity  to  file  their  proposed 
findings  of  fact,  proposed  conclusions  of 
law  and  supporting  briefs  pursuant  to 
§  10.82,  the  Admii^strative  Law  Judge 
shall  prepare  upon  the  basis  of  the 
record  in  the  proceeding  and  shall  file 
with  the  Proceedings  Cleiic  his  or  her 
decision,  a  copy  of  which  shall  be 
served  by  the  Proceedings  Clerk  upon 
each  of  the  parties. 

14.  Section  10.101  is  amended  by 
revising  paragraph  (b)(1)  to  read  as 
follows: 


fiaiOl    miMloculory 


(b)  Procedure  to  obtcdn  interlocutory 
review— {\)  In  general.  An  application 
for  interlocutory  review  may  be  filed 
within  five  days  after  notice  of  the 
Administrative  Law  Judge's  ruling  on  a 
matter  described  in  paragraphs  (a)(1), 
(a)(2),  (a)(3)  or  (a)(4)  of  this  section, 
except  if  a  request  for  certification 
under  paragraph  (a)(5)  of  this  section 
has  been  filed  with  the  Administrative 
Law  Judge  within  five  days  after  notice 
of  the  Administrative  Law  Judge's  ruling 
on  the  matter.  If  a  request  for 
certification  has  been  filed,  an 
Application  for  interlocutory  review 
under  paragraphs  (a)(1)  through  (a)(5)  of 
this  section  may  be  filed  withLi  five 
days  after  notification  of  the 
Administrative  Law  Judge's  ruling  on 
such  request. 

15.  Section  10.102  is  amended  by 
revising  ptuagraphs  (a)  and  (d)(2)  and 
the  first  sentence  of  (e)(2);  by 
redesignating  paragraph  (b)(3)  as 
paragraph  (b)(4)  and  revising  it:  by 
adding  a  new  sentence  between  the 
third  and  fourth  sentences  of  paragraph 
(e)(1);  and  by  adding  a  new  paragraph 
(b)(3)  and  a  new  paragraph  (b)(5),  to 
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read  as  follows.  (The  undesignated 
paragraph  after  (b)(3)  and  before 
paragraph(c)  should  appear  after  new 
(b)(S)  and  before  paragraph  (c).) 

{iai02  ^tevlaw  of  Initial  dadsion. 

(a)  Notice  of  appeal— {1)  In  general. 
Any  party  to  a  proceeding  may  appeal 
to  the  Commission  an  initial  decision  or 
a  dismissal  or  other  final  disposition  of 
the  proceeding  by  the  Administrative 
Law  Judge  as  to  any  party.  The  appeal 
should  Iw  initiated  by  serving  and  filing 
with  the  Proceedings  Cleii  a  notice  of 
appeal  within  15  days  after  service  of 
the  initial  decision  or  other  order 
terminating  the  proceeding;  where 
service  of  the  initial  decision  or  other 
order  terminating  the  proceeding  is 
effected  by  mail  or  commercial  carrier, 
the  time  within  which  the  party  served 
may  file  a  notice  of  appeal  shall  be 
increased  by  three  days. 

(2)  Ch>s5  appeals.  If  a  timely  notice  of 
appeal  is  filed  by  one  party,  any  other 
party  may  file  a  notice  of  appeal  within 
IS  days  after  service  of  the  first  notice 
of  within  15  days  after  service  of  the 
initial  decision  or  other  order 
terminating  the  proceeding,  whichever 
is  later. 

(3)  Confirmation  of  filing.  The 
Proceedings  Cleric  shall  confirm  the 
filing  of  a  notice  of  appeal  by  mailing 
a  copy  thereof  to  ycji  other  party. 

(b)*  *  * 

(3)  Reply  brief.  With  14  days  after 
service  of  an  answering  brief,  the  party 
that  filed  the  firet  brief  may  file  a  reply 
brief. 

(4)  No  further  briefs  shall  be 
permitted,  unless  so  ordered  by  the 
Commission  on  its  own  motion. 

(5)  Cross  appeals.  In  the  event  that 
any  party  files  a  notice  of  cross  appeal 
pursuant  to  paragraph  (a)(2)  of  tlUs 
section,  the  Commission  shall,  to  the 
extent  practicable,  adjust  the  briefing 
schedule  and  any  page  limitations 
otherwise  applicable  under  this  section 
so  as  to  accommodate  consolidated 
briefing  by  the  parties. 

•  •        •        •        ■ 

(d)*  •  • 

(2)  The  answering  brief  generally  shall 
fbUow  the  same  style  as  prescribed  for 
the  appeal  brief  but  may  omit  a 
statement  of  the  issues  or  of  the  case  if 
the  party  does  not  dispute  the  issues 
and  statement  of  the  case  contained  in 
the  appeal  brief.  Any  reply  brief  shall  be 
confined  to  mattere  raised  in  the 
answering  brief  and  shall  be  limited  to 
15  pages  in  length. 

•  •        •        •        • 

(3)  Appendix  to  briefs— {\) 
Designation  of  contents  of  appendix. 

•  •  •  Any  reply  brief  filed  by  the 


appellant  may,  if  necessary,  supplement 

the  appellant's  previous  designation. 

•  •  • 

(2)  Preparation  of  the  appendix. 
Within  15  days  after  the  last  answering 
brief  or  reply  brief  of  a  party  was  due 
to  be  filed,  the  Office  of  Proceedings 
shall  prepare  an  appendix  to  the  briefs 
which  will  contain  a  list  of  the  relevant 
docket  entries  filed  in  the  proceedings 
before  the  Administrative  Law  Judge, 
the  initial  decision  and  order  of  the 
Administrative  Law  Judge,  the 
pleadings  filed  on  behalf  of  the  parties 
who  are  participating  in  the  appeal  and 
such  other  parts  of  the  record 
designated  by  the  parties  to  the  appeal 
in  accordance  with  the  procedures  set 
forth  in  paragraph  (e)(1)  of  this  section. 


16.  Section  10.106  is  amended  by 
revising  the  section  heading;  by 
designating  the  existing  text  as 
paragraphia)  and  adding  a  paragraph 
heading  to  it;  and  by  adding  a  new 
paragraph  (b)  and  a  new  paragraph  (c) 
to  read  as  follows. 

|iai06    Raconsidaratlon;  stay  pandtog 


(a)  Reconsideration.  •  •  • 

(b)  Stay  pending  judicial  appeal— {I) 
Application  for  stay.  Within  15  days 
after  service  of  a  Commission  opinion 
and  order  imposing  upon  any  i>arty  any 
of  the  sanctions  listed  in  §§  10.1(a) 
through  10.1(e),  that  party  may  file  an 
application  with  the  Commission 
requesting  that  the  effective  date  of  the 
order  be  stayed  pending  judicial  review. 
The  application  shall  state  the  reasons 
why  a  stay  is  warranted  and  the  facts 
relied  upon  in  support  of  the  stay.  Any 
averments  contained  in  the  appUcation 
must  be  supported  by  affidavits  or  other 
sworn  statements  or  verified  statements 
made  under  penalty  of  perjury  in 
accordance  with  the  provisions  of  28 
U.S.C  1746. 

(2)  Standards  for  issuance  of  stay.  The 
Commission  may  grant  an  application 
for  a  stay  {>ending  judicial  appeal  upon 
a  showing  that: 

(i)  llie  applicant  is  likely  to  succeed 
on  the  merits  of  his  appeal; 

(ii)  Denial  of  the  stay  would  cause 
irreparable  harm  to  the  applicant;  and 

(iii)  Neither  the  public  interest  nor  the 
interest  of  any  other  party  will  be 
adversely  affected  if  the  sUy  is  granted. 

(3)  Civi7  monetary  penalties  and 
restitution.  Nothwithstanding  the 
requirements  set  forth  in  paragraph 
(b)(2)  of  this  section,  the  Commission 
shall  grant  any  application  to  stay  the 
imposition  of  a  civil  monetary  penalty 
or  an  order  to  pay  a  specific  sum  as 
restitution  if  the  applicant  has  filed  with 


the  Proceedings  Clerk  a  surety  bond 
guaranteeing  hill  payment  of  the  penalty 
or  restitution  plus  interest  in  the  event 
that  the  Commission's  opinion  and 
order  is  sustained  or  the  applicant's 
appeal  is  not  perfected  or  is  dismissed 
for  any  reason  and  the  Commission  has 
determined  that  neither  the  public 
interest  nor  the  interest  of  any  other 
party  will  be  affected  by  granting  the 
application.  The  required  surety  bond 
shall  be  in  the  form  of  an  imdertaking 
by  a  stuety  company  on  the  approved 
Ust  of  sureties  issued  by  the  Treasury 
Department  of  the  United  States,  and 
the  amount  of  interest  shall  be 
calculated  in  accordance  with  28  U.S.C 
1961(a)  and  (b),  t>eginning  on  the  date 
30  days  after  the  Commission's  opinion 
and  order  was  served  on  the  applicant. 
In  the  event  the  Commission  denies 
applicant's  motion  for  a  stay,  the 
Proceedings  Clerif:  shall  return  the 
surety  bond  to  the  applicant. 

(c)  Response.  Unless  otherwise 
requested  by  Commission,  no  response 
to  a  petition  for  reconsideration 
pursuant  to  paragraph  (a)  of  this  section 
or  an  application  for  a  stay  pureuant  to 
paragraph  (b)  of  this  section  shall  be 
filed.  The  Commission  shall  set  the  time 
for  filing  any  response  at  the  time  it  asks 
for  a  response,  the  Commission  shall  not 
grant  any  such  petition  or  appUcation 
without  providing  other  parties  to  the 
proceeding  with  an  opportimity  to 
respond. 

17.  A  new  Subpart  1  is  added  to  Part 
10,  to  read  as  follows. 

Ottfsfs 


Subpart  1- 

doc* 

10.110  Basis  far  issuance  of  rsstitutioD 
orders. 

10. 1 1 1  Recommendation  of  procedure  for 
implementiiig  restitution. 

10.1 12  Admioistraton  of  restitution. 

10. 1 1 3  Right  to  challenge  distributior  of 
funds  to  customers. 

Subpart  1    n— Btutton  Ordara 
fiailO   Basis  tor  Issuancsot 


(a)  Appropriateness  trf  restitution  as  a 
remedy.  In  any  proceeding  in  which  an 
order  requiring  restitutitn  may  be 
entered,  the  Administrative  Law  Judge 
shall,  as  part  of  his  or  her  initial 
decision,  determine  whether  restitution 
is  appropriate.  In  deciding  whether 
restitution  is  appropriate,  the 
Administrative  Law  Judge,  in  his  or  her 
discretion,  may  consider  the  degree  of 
complexity  likely  to  be  involved  in 
establishing  claims,  the  likelihood  that 
claimants  can  obtain  compensation 
through  their  own  efforts,  the  ability  of 
the  respondent  to  pay  claimants 
damages  that  his  or  her  violations  have 
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caused,  the  availability  of  resources  to 
administer  restitution  and  any  other 
matters  that  justice  may  require. 

(b)  Restitution  order.  If  the 
Administrative  Law  Judge  determines 
that  restitution  is  an  appropriate  remedy 
in  a  proceeding,  he  or  she  shall  issue  an 
order  specifying  the  following: 

(1)  All  violations  that  form  the  basis 
for  restitution; 

(2)  The  particular  persons,  or  class  or 
classes  of  persons,  who  suffered 
damages  proximately  caused  by  each 
such  violation; 

(3)  The  method  of  calculating  the 
amount  of  damages  to  be  paid  as 
restitution:  and 

(4)  If  then  determinable,  the  amount 
of  restitution  the  respondent  shall  be 
required  to  pay. 

(10.111    Recomnwwlation  of  pracee<ling 
ntr  NnpNnwfning  ranmiaon. 

Except  as  provided  by  §  10.114,  after 
such  time  as  any  order  requiring 
restitution  becomes  effective  [i.e., 
becomes  final  and  is  not  stayed),  the 
Division  of  Enforcement  shall  petition 
the  Commission  for  an  order  directing 
the  Division  to  reconunend  to  the 
Commission  or,  in  the  Commission's 
discretion,  the  Administrative  Law 
Judge  a  procedure  for  implementing 
restitution.  Each  party  that  has  been 
ordered  to  pay  restitution  shall  be 
afforded  an  opportunity  to  review  the 
Division  of  Enforcement's 
recommendations  and  be  heard. 

fiai12    Admlnllrallcw  el  leemmion. 

Based  on  the  recommendations 
submitted  pursuant  to  §  10.111,  the 
Commission  or  the  Administrative  Law 
Judge,  as  applicable,  shall  establish  in 
writing  a  procedure  for  identifying  and 
notifying  individual  persons  who  may 
be  entitled  to  restitution,  receiving  and 
evaluating  claims,  obtaining  funds  to  be 
paid  as  restitution  from  the  party  and 
distributing  such  funds  to  qualified 
claimants.  As  necessary  or  appropriate, 
the  Commission  or  the  Administrative 
Law  Judge  may  appoint  any  person, 
including  an  employee  of  the 
Commission,  to  administer,  or  assist  in 
administering,  such  restitution 
procedure.  Unless  otherwise  ordered  by 
the  Commission,  all  costs  incurred  in 
administering  an  order  of  restitution 
shall  be  paid  from  the  restitution  funds 
obtained  from  the  party  who  was  so 
sanctioned;  provided,  however,  that  if 
the  administrator  is  a  Commission 
employee,  no  fee  shall  be  charged  for 
his  or  her  services  or  for  services 
performed  by  any  other  Commission 
employee  working  under  his  or  her 
direction. 


fiailS    Wght  to  challenge  dteWbutlonol 
funds  to  cuslofnera. 

Any  order  of  an  Administrative  Law 
Judge  directing  or  authorizing  the 
distribution  of  funds  paid  as  restitution 
to  individual  customers  shall  be 
considered  a  final  order  for  appeal 
purposes  to  be  subject  to  Commission 
review  pursuant  to  $  10.102. 

S  10.114   AccelscBlion  of  eetsMishment  of 
reslttiition  procedure. 

The  procedures  provided  for  by 
§§  10.111  through  10.113  may  be 
initiated  prior  to  the  issuance  of  the 
initial  decision  of  the  Administrative 
Law  Judge  and  may  be  combined  with 
the  hearing  in  the  proceeding,  either 
upon  motion  by  the  Division  of 
Enforcement  or  if  the  Administrative 
Law  Judge,  acting  on  his  own  initiative 
or  upon  motion  by  a  respondent, 
concludes  that  the  presentation, 
consideration  and  resolution  of  the 
issues  relating  to  the  restitution 
procedure  will  not  materially  delay  the 
conclusion  of  the  hearing  or  the 
issuance  of  the  initial  decision. 

18.  A  new  appendix  A  is  added  to 
part  10.  to  read  as  follows. 

Appendix  A  to  Part  10— Cominissioii 
PoUcy  Relatiiig  to  the  Aoceptance  of 
Settlements  in  Administrative  and  Qvil 
Proceedings 

It  is  th«  policy  of  the  Commission  not  to 
accept  any  offer  of  settlement  submitted  by 
any  respondent  or  defendant  in  any 
administrative  or  civil  proceedings,  if  the 
settling  respondent  or  defendant  wishes  to 
continue  to  deny  the  allegations  of  the 
complaint.  In  accepting  a  settlement  and 
entering  an  order  finding  violations  of  the 
Act  and/or  regulations  promulgated  under 
the  Act,  the  Commission  makes  uncontested 
findings  of  fact  and  conclusions  of  law.  The 
Commission  does  not  lielieve  it  would  lie 
appropriate  for  it  to  be  making  such 
uncontested  findings  of  violations  if  the  party 
against  whom  the  flndings  and  conclusions 
are  to  be  entered  is  continuing  to  deny  the 
alleged  misconduct. 

The  refusal  of  a  settling  respondent  or 
defendant  to  admit  the  allegations  in  a 
Commission-Instituted  complaint  shall  be 
treated  as  a  denial,  unless  the  p>arty  states 
that  he  or  she  neither  admits  nor  denies  the 
allegations.  In  that  event,  the  proposed  offer 
of  settlement,  consent  or  consent  order  must 
include  a  provision  stating  that,  by  neither 
admitting  nor  denying  the  allegations,  the 
settling  respondent  or  dependent  agrees  that 
neither  he  or  she  nor  any  of  his  or  her  agents 
or  employees  under  his  authority  or  control 
shall  take  any  action  or  make  any  public 
statement  denying,  directly  or  indirectly,  any 
allegation  in  the  complaint  or  creating,  or 
tending  to  create,  the  impression  that  the 
complaints  is  without  a  factual  basis: 
provided,  however,  that  nothing  in  this 
provision  shall  affect  the  settling 
respondent's  or  defendant's  testimonial 
obligation,  or  right  to  take  legal  positions,  in 


other  proceedings  to  which  the  Commission 
is  not  a  party. 

Issued  in  Washington,  DC,  on  October  8, 
1998,  by  the  Comminion. 

Jean  A.  Webb. 

Secretary  of  the  Commission. 

IFR  Doc.  98-27983  Filed  10-15-98;  10:43 
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DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  SafMy 
Administration 

Faderal  HightMay  Administration 

23CFRPart1275 

[Docltst  No.  NHTSA-Se-4S37] 

MN  2127-AH47 

Rapaat  Intoxicatad  Orlvar  Laws 

agency:  National  Highway  Traffic 
Safety  Administration  (NHTSA)  and 
Federal  Highway  Administration 
(FHWA),  IJepartment  of  Transportation. 
ACTION:  Interim  final  rule;  request  for 
comments. 

StIMMARY:  This  interim  final  rule 
implements  a  new  program  established 
by  the  Transportation  Equity  Act  for  the 
2l8t  Century  (TEA-21)  Restoration  Act, 
which  provides  for  th%  transfer  of 
Federal-aid  highway  construction  fimds 
to  23  U.S.C.  402  State  and  Community 
Highway  Safety  Program  grant  fimds  for 
any  State  that  fails  to  enact  and  enforce 
a  conforming  "repeat  intoxicated 
driver"  law. 

This  regulation  is  being  published  as 
an  interim  final  rule,  which  will  go  into 
effect  prior  to  providing  notice  and  the 
opportvmity  for  comment.  Following  the 
close  of  the  comment  period,  NHTSA 
will  publish  a  separate  document 
responding  to  comments  and,  if 
appropriate,  will  revise  provisions  of 
the  regulation. 

DATES:  This  interim  final  rule  becomes 
effisctive  on  November  18. 1998. 
Comments  on  this  interim  rule  are  due 
no  later  than  December  18,  1998. 
ADDRESSES:  Written  comments  should 
refer  to  the  docket  niunber  of  this  notice 
and  be  submitted  (preferably  in  two 
copies)  to:  Docket  Management,  Room 
PL-401  Section,  National  Highway 
Traffic  Safety  Administration,  Nassif 
Building,  400  Seventh  Street,  S.W., 
Washington,  D.C.  20590.  (Docket  hoius 
are  Monday-Friday,  10  a.m.  to  5  p.m.. 
excluding  Federal  holidays.) 
FOR  FURTHER  INFORMATION  CONTACT:  In 
NHTSA:  Ms.  Jennifer  Higley,  Office  of 
State  and  Community  Services.  NSC-01, 
National  Highway  Traffic  Safety 
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Administration,  400  Seventh  Street 
S.W..  Washington,  DC  20590,  telephone 
(202)  366-2121;  or  Ms.  Heidi  L. 
Coleman,  Office  of  Chief  Counsel,  NCC- 
30,  telephone  (202)  366-1834. 

In  FHWA:  Mr.  Bing  Wong.  Office  of 
Highway  Safety,  HHS-20.  telephone 
(202)  366-2169;  or  Mr.  Raymond  W. 
Cuprill,  HCC-20,  telephone  (202)  366- 
0834. 

SUPPLEMENTARY  INFORMATION:  The 
Transportation  Equity  Act  for  the  21st 
Century  (TEA-21).  H.R.  2400,  P.L.  105- 
178,  was  signed  into  law  on  June  9, 
1998.  On  July  22, 1998,  a  technical 
corrections  bill,  entitled  the  TEA-21 
Restoration  Act,  PL.  105-206,  was 
enacted  to  restore  provisions  that  were 
agreed  to  by  the  conferees  to  H.R.  2400, 
but  were  not  included  in  the  TEA-21 
conference  report.  Section  1406  of  the 
Act  amended  chapter  1  of  title  23, 
United  States  Code  (U.S.C),  by  adding 
Section  164,  which  established  a 
transfer  program  luider  which  a 
percentage  of  a  State's  Federal-aid 
highway  construction  funds  will  be 
transferred  to  the  State's  apportionment 
under  Section  402  of  Title  23  of  the 
United  States  Code,  if  the  State  fails  to 
enact  and  enforce  a  conforming  "repeat 
intoxicated  driver"  law. 

In  accordance  with  Section  164.  these 
funds  are  to  be  used  for  alcohol- 
impaired  driving  countermeasures  or 
the  enforcement  of  driving  while 
intoxicated  (DWI)  laws,  or  States  may 
elect  to  use  all  or  a  portion  of  the  funds 
for  hazard  elimination  activities,  imder 
23  U.S.C.  Section  152. 

As  provided  in  Section  164,  to  avoid 
the  transfer  of  fimds,  State  "repeat 
intoxicated  driver"  laws  must  provide 
for  certain  specified  minimum  penalties 
for  persons  who  have  been  convicted  of 
driving  while  intoxicated  or  under  the 
influence  upon  their  second  and 
subsequent  convictions. 

This  new  program  was  established  to 
address  the  issue  of  impaired  driving, 
which  is  a  serious  national  problem. 

Background 

The  Problem  of  Impaired  Driving 

Injuries  caused  by  motor  vehicle 
traffic  crashes  are  a  major  health  care 
problem  in  America  and  are  the  leading 
cause  of  death  for  people  aged  6  to  27. 
Each  year,  the  injuries  caused  by  traffic 
crashes  in  the  United  States  claim 
approximately  42.000  lives  and  cost 
Americans  an  estimated  $150  billion, 
including  $19  bilUon  in  medical  and 
emergency  expenses,  $42  billion  in  lost 
-  productivity.  $52  billion  in  property 
damage,  and  $37  billion  in  other  crash 
related  costs. 


In  1997,  alcohol  was  involved  in 
approximately  39  percent  of  fatal  traffic 
crashes  and  7  percent  of  all  crashes. 
Every  32  minutes,  someone  in  this 
coimtry  dies  in  an  alcohol-related  crash. 
In  1994,  alcohol-involved  crashes 
resulted  in  $45  billion  in  economic 
costs,  accounting  for  30  percent  of  all 
crash  costs.  Impaired  driving  is  the  most 
frequently  committed  violent  crime  in 
America. 

if 

Repeat  Intoxicated  Driver  Laws 

State  laws  that  are  directed  to 
individuals  who  have  been  convicted 
more  than  once  of  driving  while 
intoxicated  or  driving  imder  the 
influence  are  critical  tools  in  the  fight 
against  impaired  driving.  In  order  to 
encourage  States  to  enact  and  enforce 
effective  impaired  driving  laws. 
Congress  has  created  a  niunber  of 
different  programs.  Under  the  Section 
410  program  (under  23  U.S.C.  410),  and 
its  predecessor,  the  Section  408  program 
(imder  23  U.S.C.  408),  for  example. 
States  could  qualify  for  incentive  grant 
funds  if  they  adopted  and  implemented 
certain  specified  laws  and  programs 
designed  to  deter  impaired  driving. 
Some  of  these  laws  and  programs  were 
directed  specifically  toward  repeat 
impaired  driving  offenders. 

For  example,  prior  to  the  enactment  of 
TEA-21,  to  qualify  for  an  incentive 
grant  under  the  Section  410  program,  a 
State  was  required  to  meet  five  out  of 
seven  basic  grant  criteria  that  were 
specified  in  the  Act  and  the 
implementing  regulation.  The  criteria 
included,  among  others,  an  expedited 
driver  license  suspension  system,  which 
required  a  mandatory  minimum  one- 
year  license  suspension  for  repeat 
offenders,  and  a  mandatory  minimum 
sentence  of  imprisonment  or 
community  service  for  individuals 
convicted  of  driving  while  intoxicated 
more  than  once  in  any  five-year  period. 

States  that  were  eligible  for  a  basic 
Section  410  grant  could  qualify  also  for 
additional  grant  funds  by  meeting 
supplemental  grant  criteria,  such  as  the 
suspension  of  registration  and  return  of 
license  plate  program.  States  could 
demonstrate  compliance  with  this 
program  by  showing  that  they  provided 
for  the  impoundment,  immobilization  or 
confiscation  of  an  offender's  motor 
vehicles. 

TEA-21  changed  the  Section  410 
program  and,  specifically,  the  Section 
410  criteria  that  were  directed  toward 
repeat  offenders.  The  conferees  to  that 
legislation  had  intended  to  create  a  new 
repeat  intoxicated  driver  transfer 
program  to  encourage  States  to  enact 
repeat  intoxicated  driver  laws,  but  this 
new  program  was  inadvertently  omitted 


from  the  TEA-21  conference  report.  The 
program  was  included  instead  in  the 
TEA-21  Restoration  Act,  which  was 
signed  into  law  on  July  22. 1998. 

Section  164    Repeat  Intoxicated  Driver 
Law  Program 

Section  164  provides  that  the 
Secretary  must  transfer  a  portion  of  a 
State's  Federal-aid  highway 
construction  funds  apportioned  under 
Sections  104(b)  (1).  (3).  and  (4)  of  title 
23  of  the  United  Stetes  Code,  for  the 
National  Highway  System.  Surface 
Transportation  Program  and  Interstate 
System,  to  the  State's  apportionment 
under  Section  402  of  that  title,  if  the 
State  does  not  meet  certain  statutory 
requirements.  All  50  States,  the  District 
of  Columbia  and  Puerto  Rico  are 
considered  to  he  States,  for  the  purpose 
of  this  program. 

To  avoid  the  transfer,  a  State  must 
enact  and  enforce  a  repeat  intoxicated 
driver  law  that  estabUshes,  at  a 
minimum,  certain  s[>ecified  penalties 
for  second  and  subsequent  convictions 
for  driving  while  intoxicated  or  under 
the  influence.  These  f>enalties  include: 
a  one-year  driver's  license  suspension: 
the  impoundment  or  immobilization  of, 
or  the  installation  of  an  ignition 
interlock  system  on,  the  repeat 
intoxicated  driver's  motor  vehicles; 
assessment  of  the  repeat  intoxicated 
driver's  degree  of  alcohol  abuse,  and 
treatment  as  appropriate;  and  the 
sentencing  of  the  repeat  intoxicated 
driver  to  a  minimum  number  of  days  of 
imprisonment  or  community  service. 

Consistent  with  other  programs  that 
are  administered  by  the  agencies,  a 
State's  law  must  have  been  both  passed 
and  come  into  effect  to  permit  a  State  to 
rely  on  the  law  to  avoid  the  transfer  of 
funds.  In  addition,  the  State  must  be 
actively  enforcing  the  law. 

Any  State  that  does  not  enact  and 
enforce  a  conforming  repeat  intoxicated 
driver  law  %vill  be  subject  to  a  transfer 
of  funds.  In  accordance  with  Section 
164.  if  a  State  does  not  meet  the 
statutory  requirements  on  October  1. 
2000.  or  October  1,  2001,  an  amount 
equal  to  1*/^  percent  of  the  funds 
apportioned  to  the  State  on  those  dates 
under  each  of  Sections  104(b)(1),  (3), 
and  (4)  of  title  23  of  the  United  States 
Code  will  be  transfierred  to  the  State's 
apportionment  under  Section  402  of 
that  title.  If  a  State  does  not  meet  the 
statutory  requirements  on  October  1. 
2002,  an  amount  equal  to  three  percent 
of  the  funds  apportioned  to  the  State  on 
that  date  under  Sections  104(b)(1).  (3) 
and  (4)  will  be  transferred.  An  amount 
equal  to  three  percent  will  continue  to 
be  transferred  on  October  1  of  each 
subsequent  fiscal  year,  if  the  State  does 
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not  meet  the  requirements  on  those 
dates. 

Section  164,  and  this  implementing 
regulation,  provides  also  that  the 
amount  of  the  apportionment  to  be 
transferred  may  be  derived  from  one  or 
more  of  the  apportionments  under 
Sections  104(b)(1),  (3)  and  (4). 

In  other  words,  the  total  amount  to  be 
transferred  from  a  non-conforming  State 
will  be  calculated  based  on  a  percentage 
of  the  funds  apportioned  to  the  State 
under  each  of  Sections  104(b)(1),  (3)  and 
(4).  However,  the  actual  transfers  need 
not  be  evenly  distributed  among  these 
three  sources.  The  transferred  funds 
may  come  from  any  one  or  a 
combination  of  the  apportionments 
under  Sections  104(b)(1).  (3)  or  (4),  as 
long  as  the  appropriate  total  amount  is 
transferred  from  one  or  more  of  these 
three  sections. 

The  funds  transferred  to  Section  402 
under  this  program  are  to  be  used  for 
alcohol-impaired  driving 
countermeasures  or  directed  to  State 
and  local  law  enforcement  agencies  for 
the  enforcement  of  laws  prohibiting 
driving  while  intoxicated,  driving  under 
the  influence  or  other  related  laws  or 
regulations.  The  Act  provides  that  States 
may  elect  to  use  all  or  a  portion  of  the 
transferred  funds  for  hazard  elimination 
activities  under  23  U.S.C.  152. 

Compliance  Criteria 

To  avoid  the  transfer  of  funds  under 
this  program.  Section  164  provides  that 
a  State  must  enact  and  enforce: 

a  "repeat  intoxicated  driver  law"  *  •  * 
that  provides  •  *   *  that  an  individual 
convicted  of  a  second  or  subsequent  offense 
for  driving  while  intoxicated  or  driving 
under  the  influence  (must  be  subject  to 
certain  specified  minimuin  penalties). 

The  statute  defines  the  term  "repeat 
intoxicated  driver  law"  to  mean  a  State 
law  that  provides  certain  specified 
minimum  penalties  for  an  individual 
convicted  of  a  second  or  subsequent 
ofliense  for  driving  while  intoxicated  or 
driving  under  the  influence.  The 
agencies'  interim  final  rule  adopts  this 
definition.  The  interim  rule  also  defines 
the  term  "repeat  intoxicated  driver." 
Consistent  with  other  programs 
conducted  by  the  agencies  and  with 
State  laws  and  practices  regarding  the 
maintenance  of  records  of  previous 
convictions,  the  implementing 
regulation  provides  that  an  individual  is 
a  "repeat  intoxicated  driver"  if  the 
driver  was  convicted  of  driving  while 
intoxicated  or  driving  under  the 
influence  of  alcohol  more  than  once  in 
any  five-year  period. 

The  agencies  have  conducted  a 
preliminary  review  of  State  laws  to 
determine  whether  any  States  use  a 


period  of  time  that  is  shorter  than  five 
years,  for  the  piupose  of  considering  an 
individual  to  be  a  repeat  ofliender.  We 
are  aware  of  two  States  that  consider 
individuals  to  be  repeat  offenders  only 
if  they  have  been  convicted  of  an 
alcohol  offense  within  the  last  three 
years.  We  are  aware  also  of  one  State 
that  provides  the  same  sanctions  for  all 
offenders  convicted  of  driving  while 
intoxicated  or  driving  imder  the 
influence  of  alcohol,  including  both  first 
and  subsequent  offenders. 

To  comply  with  the  requirements  of 
this  Part,  a  State  need  not  have  a  law 
that  considers  all  drivers  convicted  of 
driving  while  intoxicated  or  driving 
imder  the  influence  of  alcohol  more 
than  once  in  any  five-year  period  to  be 
"repeat  intoxicated  drivers,"  and  the 
State  law  need  not  establish  se{>arate 
sanctions  for  first  and  repeat  offenders. 
However,  to  comply,  the  State  must 
have  a  law  that  imposes  each  of  the 
sanctions  described  in  Section  164  and 
this  implementing  regulation  on  all 
"repeat  intoxicated  drivers."  as  that 
term  is  defined  in  this  rule,  hi  addition, 
the  State  must  maintain  its  records  on 
convictions  for  driving  while 
intoxicated  or  driving  under  the 
influence  of  alcohol  for  a  period  of  at 
least  five  years. 

The  terms  "driving  while  intoxicated" 
and  "driving  under  the  influence"  are 
both  defined  by  the  statute  to  mean 
driving  or  being  in  actual  physical 
control  of  a  motor  vehicle  while  having 
an  alcohol  concentration  above  the  legal 
limit  of  the  State.  The  statute  also 
defines  the  term  "alcohol 
concentration."  The  regulation  adopts 
these  statutory  definitions. 

To  comply  with  Section  164  and  the 
agencies'  implementing  regulation,  and 
thereby  avoid  the  transfer  of  Federal-aid 
highway  construction  funds,  a  State 
must  impose  all  four  penalties 
prescribed  in  Section  164  on  all  repeat 
intoxicated  drivers.  Each  of  these 
penalties  is  described  below: 

1.  A  minimum  one-year  license 
suspension  for  repeat  intoxicated 
drivers. 

To  avoid  the  transfer  of  funds,  the 
State  law  must  impose  a  mandatory 
minimiun  one-year  driver's  license 
suspension  or  revocation  on  all  repeat 
intoxicated  drivers.  Research  has  shown 
that  driver  Ucensing  sanctions  have  a 
significant  impact  on  the  problem  of 
impaired  driving.  Studies  relating  to 
licensing  sanctions  imposed  under  State 
administrative  licensing  revocation 
systems,  for  example,  have  found  that 
these  sanctions  result  in  reductions  in 
alcohol-related  fatalities  of  between  6- 
10  percent. 


The  term  "license  suspension"  is 
defined  in  both  the  statute  and  the 
implementing  regulation  to  mean  a  hard 
suspension  of  all  driving  privileges. 
Accordingly,  during  the  one-year  term, 
the  offender  cannot  be  eligible  for  any 
driving  privileges,  such  as  a  restricted  or 
a  hardship  license. 

Based  on  the  agencies'  review  of 
ctirrent  State  laws,  it  appears  that  there 
are  a  number  of  States  that  do  not 
impose  a  mandatory  suspension  of  all 
driving  privileges  for  a  period  of  not  less 
than  one  year.  Some  States  permit 
hardship  or  restricted  licenses  during 
the  one- year  term.  Others  provide  for 
the  return  of  an  offender's  driver's 
license  if  an  ignition  interlock  system  is 
placed  on  the  offender's  vehicle.  In 
addition,  some  States  provide  for  a 
driver's  license  suspension,  but  do  not 
establish  a  mandatory  one-year  term. 
These  State  laws  do  not  conform  to  the 
regulation. 

2.  Impoundment  or  immobilization  of, 
or  the  installation  of  an  ignition 
interlock  system  on,  motor  vehicles. 

To  avoid  the  transfer  of  funds,  the 
State  law  must  require  the 
impoundment  or  immobilization  of.  or 
the  installation  of  an  ignition  interlock 
on.  all  motor  vehicles  owned  by  the 
repeat  intoxicated  offenders. 

The  term  "impoundment  or 
immobilization"  has  been  defined  in  the 
regulation  to  mean  the  removal  of  a 
motor  vehicle  or  the  rendering  of  a 
motor  vehicle  inoperable,  and  the 
agencies  have  determined  that  this 
definition  will  also  include  the 
forfeiture  or  confiscation  of  a  motor 
vehicle  or  the  revocation  or  suspension 
of  a  motor  vehicle  license  plate  or 
registration.  The  agencies  have  defined 
the  term  "ignition  interlock  system"  in 
the  regulation  to  mean  a  State-certified 
system  designed  to  prevent  drivers  from 
starting  their  motor  vehicles  when  their 
breath  alcohol  concentration  is  at  or 
above  a  preset  level. 

The  State  law  does  not  need  to 
provide  for  all  three  types  of  penalties 
to  comply  with  this  criterion,  but  it 
must  require  that  at  least  one  of  the 
three  penalties  will  be  imposed  on  all 
repeat  intoxicated  drivers,  for  the  State 
to  avoid  the  transfer  of  funds. 

Section  164  does  not  specify  when  a 
State  must  impose  the  impoundment  or 
immobilization  of,  or  the  installation  of 
an  ignition  interlock  system  on,  motor 
vehicles.  To  determine  when  these 
penalties  must  be  imposed,  the  agencies 
considered  the  purpose  of  these  three 
penalties. 

The  agencies  recognize  that  the 
purpose  of  an  impoundment  or 
immobilization  sanction  is  very 
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different  fit)m  that  of  the  installation  of 
an  ignition  interlock  system. 

when  an  individual  convicted  of 
driving  while  intoxicated  is  sub)ect  to  a 
driver  license  suspension,  it  is  expected 
that  the  individual  will  not  drive  for  the 
length  of  the  suspension  term.  However, 
some  studies  have  found  that  as  many 
as  70  percent  of  all  repeat  offenders 
continue  to  drive  even  after  their 
driver's  licenses  have  been  suspended 
or  revoked.  In  1997.  nearly  6000  drivers 
involved  in  fatal  crashes  did  not  have  a 
valid  driver's  Ucense.  This  number 
represents  approximately  10.8  percent 
of  the  total  number  (54.935)  of  drivers 
involved  in  fatal  craishes.  with  known 
license  status. 

Accordingly,  laws  that  provide  for  the 
impoundment  or  immobilization  of 
motor  vehicles  are  designed  to  ensure 
that  driver's  Ucense  suspension 
sanctions  are  not  to  be  ignored.  They 
seek  to  prevent  offenders  fit)m  driving 
vehicles  while  their  driver's  licenses  are 
under  suspension. 

Laws  that  provide  for  the  installation 
of  an  ignition  interlock  system  on  a 
motor  vehicle,  on  the  other  hand,  are 
not  designed  to  prevent  the  individual 
from  driving.  Such  laws  generally 
provide  that  these  systems  will  be 
installed  on  a  motor  vehicle  once  the 
individual's  driver's  license  has  been 
restored  and  the  individual's 
immobilized  or  impounded  vehicles 
have  been  retxuned.  Instead,  these  laws 
recognize  that  many  individuals 
convicted  of  driving  while  intoxicated 
have  difficulty  controlling  their 
drinking.  Accordingly,  they  are 
designed  to  prevent  individuals,  once 
they  are  free  again  to  drive,  from 
drinking  and  diving.  Research  indicates 
that  about  one-third  or  all  drivers 
arrested  or  convicted  of  driving  while 
intoxicated  or  driving  under  the 
influence  are  repeat  offenders.  These 
laws  are  designed  to  prevent  recidivism. 
Based  on  the  nature  of  these  penalties, 
the  agencies  have  decided  that  a 
imiform  time  frame  for  all  three 
penalties  would  not  be  appropriate. 
Instead,  the  regulation  provides  that,  to 
comply  with  this  criterion,  the  State  law 
must  require  that  the  impoundment  or 
immobilization  be  imposed  during  the 
one-year  suspension  term,  and  that  the 
ignition  interlock  system  be  installed  at 
the  conclusion  of  the  one-year  term.  The 
regulation  does  not  specify  the  length  of 
time  during  which  these  penalties  must 
remain  in  effect,  since  the  statute  was 
silent  in  that  regard.  Leaving  this 
condition  undefined  in  the  regulation 
will  permit  each  State  to  estabUsh  a 
term  that  is  most  appropriate  under  its 
own  statutory  scheme.  The  agencies 
note,  however,  that  many  States  impose 


impoundment  and  immobilization 
sanctions  for  the  duration  of  license 
suspension  terms.  The  agencies  believe 
this  approach  is  a  sensible  one.  and 
States  are  encouraged  to  adopt  it. 

Consistent  with  past  practices  under 
the  Section  410  program,  the  agencies 
will  permit  States  to  provide  limited 
exceptions  to  the  impoundment  or 
immobilization  requirement  on  an 
individual  basis,  to  avoid  undue 
hardship  to  an  individual,  including  a 
family  member  of  the  repeat  intoxicated 
driver,  or  a  co-owner  of  the  motor 
vehicle,  but  not  including  the  repeat 
intoxicated  driver.  To  ensure  that  the 
availability  of  these  exceptions  do  not 
undermine  the  tmpoundmMit  or 
immobilization  requirement,  however, 
exceptions  must  be  made  in  accordance 
with  Statewide  published  guidelines 
developed  by  the  State,  and  in 
exceptional  circumstances  specific  to 
the  offender. 

An  exception  to  the  installation  of  the 
ignition  interlock  system,  however,  will 
not  be  acceptable.  The  agencies  beUeve 
that  an  exception  to  the  requirement 
that  an  ignition  interlock  system  be 
installed  is  not  necessary,  aince  the 
requirement  does  not  prevent  a  motor 
vehicle  from  being  available  for  others 
dependent  on  that  vehicle.  It  only 
prevents  an  individual  from  operating 
the  vehicle  under  the  influence  of 
alcohol. 

These  sanctions  must  be  mandatory 
and  they  must  apply  to  all  repeat 
intoxicated  drivers  for  the  State  law  to 
conform  to  this  criterion.  The  agencies 
are  aware  of  some  States  that  only 
impose  these  sanctions  on  individuals 
determined  to  be  habitual  traffic  law 
offenders.  These  laws  do  not  conform  to 
the  requirements  of  the  regulation.  Also, 
in  order  to  qualify  under  this  criterion, 
each  motor  vehicle  owned  by  the  repeat 
intoxicated  driver  must  be  sub)ect  to 
one  of  the  three  penalties.  A  "motor 
vehicle"  is  defined  by  Section  164  to 
mean  a  vehicle  driven  or  drawn  by 
mechanical  power  and  manufactiued 
primarily  for  use  on  public  highways, 
but  does  not  include  a  vehicle  operated 
exclusively  on  a  rail  line  or  a 
commercial  vehicle.  A  motor  vehicle  is 
subject  to  this  element  if  the  repeat 
intoxicated  driver's  name  appears  on 
the  motor  vehicle  registration  or  title. 

Based  on  the  agencies'  review  of  State 
laws,  it  appears  that  many  laws  provide 
for  an  impoundment,  immobilization  or 
ignition  interlock  sanction.  However,  a 
number  of  State  laws  do  not  impose 
these  sanctions  on  all  vehicles  owned 
by  the  repeat  intoxicated  driver.  If  this 
condition  is  not  present  in  a  State  law, 
the  law  will  not  conform  to  the 
agencies'  regulation. 


3.  An  assessment  of  their  degree  of 
alcohol  abuse,  and  treatment,  as 
appropriate. 

"ro  avoid  the  transfer  of  funds,  the 
State  law  must  require  that  all  repeat 
intoxicated  drivers  undergo  an 
assessment  of  their  degree  of  alcohol 
abuse  and  the  State  law  must  authorize 
the  imposition  of  treatment  as 
appropriate. 

Repeat  arrests  for  either  driving  while 
intoxicated  or  driving  under  the 
influence  of  alcohol  is  one  indication  of 
a  drinking  problem,  and  pn^lem 
drinkers  (if  they  drive  at  all)  are  at  risk 
of  drinking  and  driving.  Assessments  of 
repeat  intoxicated  drivers  for  problems 
and  referrals  to  appropriate  treatments 
may  help  to  identify  and  address  the 
underlying  problems  that  lead  to 
drinking  and  driving. 

Under  an  assessment,  individuals  are 
assessed  with  regard  to  their  alcohol 
and  other  drug  use  (e.g.,  the  frequency 
and  quantity  of  use,  the  consequences  of 
alcohol  and  other  drug  use,  and  any 
evidence  of  loss  of  control  over  use). 
Generally,  an  assessment  will  contain  a 
second  component,  as  well,  under 
which  individuals  are  assessed  with 
regard  to  their  risk  of  driving  while 
intoxicated  or  of  driving  under  the 
influence  of  alcohol  (their  recidivism 
risk)  based  on  Eactore  in  addition  to 
their  drinking  behavior. 

In  practice,  an  assessment  typically 
consists  of  the  administration  of  a 
standardized  psychometric  test  and  a 
personal  interview  by  a  trained 
evaluator.  The  information  obtained 
through  these  means  are  then 
supplemented  with  information  from 
the  courts  (regarding  the  individual's 
criminal  and  driving  history),  and 
family  members  (regarding  the 
individual's  alcohol  and  other  drug 

use). 

Based  on  the  information  obtained 
from  the  assessment,  an  informed 
determination  can  be  made  regarding 
the  appropriate  treatment,  if  any,  for  the 
repeat  intoxicated  driver.  This 
determination  should  be  made  by  a 
person  quaUfied  to  evaluate  alcohol 
abuse  levels. 

There  is  a  wide  array  of  programs  and 
activities  that  are  considered  to  be 
"treatment."  Examples  include: 
Attendance  at  outpatient  counseling 
sessions;  long-term  inpatient  (i.e. 
residential)  programs  conducted  in 
hospitals  and  clinics;  the  use  of 
medications:  participation  in  self-help 
programs  such  as  Alcoholics 
Anonymous;  or  any  other  program, 
including  educational  programs, 
psychological  treatment  or 
rehabilitation,  that  has  been  proven  to 
be  effiective. 
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To  qualify  under  this  criterion,  the 
State  law  must  make  it  mandatory  for 
the  repeat  intoxicated  driver  to  undergo 
an  assessment,  but  the  law  need  not 
imfKise  any  particular  treatment  (or  any 
treatment  at  all).  It  need  only  authorize 
the  imposition  of  treatment  when  it  is 
determined  to  be  warranted. 

A  review  of  current  State  laws  reveals 
that  a  number  of  States  provide  for  a 
mandatory  assessment  of  repeat 
intoxicated  drivers  and  have  the 
authority  tg  assign  such  drivers  to 
treatment  as  appropriate.  Other  States, 
however,  do  not  provide  for  both  of 
these  elements. 

Some  State  laws  provide  for  a 
mandatory  education  or  treatment 
program  for  repeat  intoxicated  drivers, 
but  do  not  specify  that  these  drivers 
must  be  assessed.  To  comply  with 
Section  164  and  the  agencies' 
implementing  regulation,  such  States 
must  demonstrate,  such  as  by 
submitting  sections  of  the  State's 
statutes,  regulations  or  binding  policy 
directives,  tjiat  under  its  laws  an 
assessment  is  a  required  component  of 
the  mandatory  education  or  treatment 
program. 

Other  States  provide  for  an 
assessment  and  appropriate  treatment 
for  offenders,  but  only  as  a  condition  to 
permit  the  offender  to  avoid  certain 
other  sanctions.  To  comply  with  Section 
164  and  the  agencies'  implementing 
regulation,  such  States  must 
demonstrate  that  an  assessment  is 
required  and  treatments  are  available  for 
all  repeat  intoxicated  drivers.  In 
addition,  the  other  minimum  penalties 
specified  under  the  Section  164  program 
must  continue  to  be  imposed. 

4.  Mandatory  minimum  sentence. 

To  avoid  the  transfer  of  funds,  the 
State  law  must  impose  a  mandatory 
minimum  sentence  on  all  repeat 
intoxicated  drivers.  For  a  second 
offense,  the  law  must  provide  /or  a 
mandatory  minimum  sentence  of  not 
less  than  five  days  of  imprisonment  or 
30  days  of  community  service.  For  a 
third  or  subsequent  offense,  the  law 
must  provide  for  a  mandatory  minimum 
sentence  of  not  less  than  ten  days  of 
imprisonment  or  60  days  of  community 
service. 

Consistent  with  NHTSA's 
administration  of  the  Section  410 
program,  the  agencies  have  defined 
"imprisonment"  to  mean  confinement 
in  a  jail,  minimum  security  facility, 
community  corrections  facility, 
inpatient  rehabilitation  or  treatment 
center,  or  other  facility,  provided  the 
individual  under  confinement  is  in  fact 
being  detained. 

House  arrests  have  not  been 
considered  to  fall  within  the  definition 


of  "imprisonment"  to  date  under  the 
Section  410  program,  because  it  was 
thought  that  they  did  not  have  a 
sufficient  deterrent  effect.  However, 
recent  NHTSA  research  seems  to 
indicate  that  house  arrests  are  effective 
if  they  are  coupled  with  electronic 
monitoring.  A  recent  study,  for  example, 
found  markedly  lower  recidivism  rates 
among  offenders  who  had  been  placed 
under  house  arrest  with  such 
monitoring.  Accordingly,  the  agencies 
have  included  house  arrests  under  the 
definition  of  "imprisonment"  under  the 
Section  164  program,  provided  that 
electronic  monitoring  is  used. 

The  agencies  note  mat,  under 
NHTSA's  Section  410  program.  States 
were  eligible  to  receive  incentive  grants 
if  they  met  certain  specified 
requirements,  including  a  mandatory  48 
consecutive  hours  of  imprisonment  for 
repeat  offenders.  As  a  result  of  this 
requirement,  some  ourent  State  laws 
impose  a  mandatory  sentence  of  48 
consecutive  hours  of  imprisonment  on 
second  or  subsequent  offenses  of  driving 
while  intoxicated  or  driving  under  the 
influence  of  alcohol.  This  Repeat 
Intoxicated  Driver  Program,  however, 
requires  longer  terms  of  imprisonment 
than  were  required  imder  Section  410. 
To  comply  with  this  new  program. 
States  must  provide  for  the  longer 
sentences  required  under  this  new 
program  and  the  State  laws  must 
establish  these  sentences  as  mandatory 
minimum  terms. 

Demonstrating  Compliance 

Section  164  provides  that 
nonconforming  States  will  be  subject  to 
the  transfer  of  funds  t>egiiming  in  fiscal 
year  2001.  To  avoid  the  transfer,  this 
interim  final  rule  provides  that  each 
State  must  submit  a  certification 
demonstrating  compliance  with  all  four 
elements. 

The  certifications  submitted  by  the 
States  under  this  Part  will  provide  the 
agencies  with  the  basis  for  finding 
States  in  compliance  with  the  Repeat 
Intoxicated  E>river  requirements. 
Accordingly,  until  a  State  has  been 
determined  to  be  in  compliance  with 
these  requirements,  a  State  must  submit 
a  certification  by  an  appropriate  State 
official  that  the  State  has  enacted  and  is 
enforcing  a  repeat  intoxicated  driver  law 
that  conforms  to  23  U.S.C.  164  and 
§1275  of  this  Part. 

Certifications  must  include  citations 
to  the  State's  conforming  repeat 
intoxicated  driver  law.  "These  citations 
must  include  all  applicable  provisions 
of  the  State's  law. 

Once  a  State  has  been  determined  to 
be  in  compliance  with  the  requirements, 
the  State  would  not  be  required  to 


submit  certifications  in  subsequent 
fiscal  years,  unless  the  State's  law  had 
changed  or  the  State  had  ceased  to 
enforce  the  repeat  intoxicated  driver 
law.  It  is  the  responsibility  of  each  State 
to  inform  the  agencies  of  any  such 
change  in  a  subsequent  fiscal  year,  by 
submitting  an  amendment  or 
supplement  to  its  certification. 

States  are  required  to  submit  their 
certifications  on  or  before  September  30, 
2000,  to  avoid  the  transfer  of  FY  2001 
fimds  on  October  1.  2000. 
States  that  are  found  in 
noncompliance  with  these  requirements 
in  any  fiscal  year,  once  they  have 
enacted  complying  legislation  and  are 
enforcing  the  law,  must  submit  a 
certification  to  that  effect  before  the 
following  fiscal  year  to  avoid  the 
transfer  of  funds  in  that  following  fiscal 
year.  Such  certifications  demonstrating 
compliance  must  be  submitted  on  or  ' 
before  the  first  day  (October  1)  of  the 
following  fiscal  year. 

The  agencies  strongly  encourage 
States  to  submit  their  certifications  in 
advance.  The  early  submission  of  these 
documents  will  enable  the  agencies  to 
inform  States  as  quickly  as  possible 
whether  or  not  their  laws  satisfy  the 
requirements  of  Section  164  and  the 
implementing  regulation,  and  will 
provide  States  %vith  noncomplying  laws 
an  opportunity  to  take  the  necessary 
steps  to  meet  these  requirements  before 
the  date  for  the  transfer  of  funds. 

The  agencies  also  strongly  encourage 
States  that  are  considering  the 
enactment  of  legislation  to  conform  to 
these  requirements  to  request 
preliminary  reviews  of  such  legislation 
from  the  agencies  while  the  legislation 
is  still  pending.  The  agencies  would 
determine  in  these  preliminary  reviews 
whether  the  legislation,  if  enacted,  will 
conform  to  the  new  regulation,  thereby 
avoiding  a  situation  in  which  a  State 
unintentionally  enacts  a  non- 
conforming repeat  intoxicated  driver 
law  and  the  State  remains  subject  to  the 
transfer  of  funds.  Requests  should  be 
submitted  through  NHTSA's  Regional 
Administrators,  who  will  refer  the 
requests  to  appropriate  NHTSA  and 
FHWA  offices  for  review. 

Enforcement 

Section  164  provides  that,  to  qualify 
for  grant  funding,  a  State  must  not  only 
enact  a  conforming  law,  but  must  also 
enforce  the  law.  To  ensiue  the  effective 
implementation  of  a  repeat  intoxicated 
driver  law,  the  agencies  encourage  the 
States  to  enforce  their  laws  rigorously. 
In  particular,  the  agencies  recommend 
that  States  incorporate  into  their 
enforcement  efforts  activities  designed 
to  inform  law  enforcement  officers. 
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prosecutors,  members  of  the  judiciary 
and  the  public  about  all  aspects  of  their 
repeat  intoxicated  driver  laws. 
To  demonstrate  that  they  are 
enforcing  their  laws  under  the 
regulation,  however.  States  are  required 
only  to  submit  a  certification  that  they 
are  enforcing  their  laws. 

Notification  ofCbmpIiance 

For  each  fiscal  year,  begiiming  with 
FY  2001.  NHTSA  and  the  FHWA  will 
notify  States  of  their  compliance  or 
noncompliance  with  Section  164.  based 
on  a  review  of  cotifications  received.  If. 
by  Jime  30  of  any  year,  beginning  with 
the  year  2000,  a  State  has  not  submitted 
a  certification  or  if  the  State  has 
submitted  a  certification  and  it  does  not 
conform  to  Section  164  and  the 
implementing  regulation,  the  agencies 
will  make  an  initial  determination  that 
the  State  does  not  comply  with  Section 
164  and  with  this  regulation,  and  the 
transfsr  of  funds  will  be  noted  in  the 
FHWA's  advance  notice  of 
apportionment  for  the  following  fiscal 
year,  which  generally  is  issued  in  July. 

Each  State  determmed  to  be  in 
noncompliance  will  have  an 
opportunity  to  rebut  the  initial 
determination.  The  State  will  be 
notified  of  the  agencies'  final 
determination  of  compliance  or 
noncompliance  and  the  amount  of  funds 
to  be  transferred  as  part  of  the 
certification  of  apportionments,  which 
normally  occurs  on  October  1  of  each 
fiscal  year. 

As  stated  earlier.  NHTSA  and  the 
FHWA  expect  that  States  will  want  to 
know  as  soon  as  possible  whether  their 
laws  satisfy  the  requirements  of  Section 
164.  or  they  may  want  assistance  in 
drafting  conforming  l^slation. 

States  are  strongly  encouraged  to 
submit  certifications  in  advance,  and  to 
request  preliminary  reviews  and 
assistance  from  the  agencies.  Requests 
should  be  submitted  through  NHTSA's 
Regional  Administrators,  who  will  refer 
these  requests  to  appropriate  NHTSA 
and  FHWA  offices  for  review. 

Interim  Final  Rule 

This  document  is  being  published  as 
an  interim  final  rule.  Accordingly,  the 
new  regulations  in  Part  1275  are  fully  in 
effect  30  days  after  the  date  of  the 
document's  publication.  No  further 
regulatory  action  by  the  agencies  is 
necessary  to  make  these  regulations 
effective. 

These  regulations  have  been 
published  as  an  interim  final  rule 
because  insufficient  time  was  available 
to  provide  for  prior  notice  and 
opportimity  for  comment.  Some  State 
legislatxires  do  not  meet  every  year. 


Other  State  legislatures  do  meet  every 
year,  but  limit  their  business  every  other 
year  to  certain  limited  matters,  such  as 
budget  and  spending  issues.  The 
agencies  are  aware  of  six  State 
legislatures  that  are  not  scheduled  to 
meet  at  all  in  the  Year  2000,  and 
additional  State  legislatures  may  have 
limited  agendas  in  that  year.  These 
States  will  have  just  one  opportunity 
(during  the  1999  session  of  their  State 
legislatures)  to  enact  conforming 
legislation,  and  they  are  preparing 
agendas  and  proposed  legislation  now 
for  their  1999  legislative  sessions.  These 
States  have  an  urgent  need  to  know 
what  the  criteria  will  be  as  soon  as 
possible  so  they  can  develop  and  enact 
conforming  legislation  and  avoid  the 
transfer  of  funds  on  October  1.  2000. 

In  the  agencies'  view,  the  States  will 
not  be  impeded  by  the  use  of  an  interim 
final  rule.  The  procedures  that  States 
must  follow  to  avoid  the  transfer  of 
funds  under  this  new  program  are 
similar  to  procedures  that  States  have 
followed  in  other  programs 
administered  by  NHTSA  and/or  the 
FHWA.  These  procedures  were 
established  by  nUemaking  and  were 
subject  to  prior  notice  and  the 
opportunity  for  comment. 

Moreover,  the  criteria  that  States  must 
meet  to  demonstrate  that  they  have  a 
conforming  repeat  intoxicated  driver 
law  are  derived  from  the  Federal  statute 
and  are  similar  to  some  of  the  criteria 
that  were  included  under  the  Section 
408  and  410  programs.  The  regulations 
that  implemented  NHTSA's  Section  408 
and  410  programs  were  subject  to  prior 
notice  and  the  opportimity  for 
comment. 

For  these  reasons,  the  agencies  believe 
that  there  is  good  cause  for  finding  that 
providing  notice  and  comment  in 
connection  with  this  rulemaking  action 
is  impracticable,  uimecessary,  and 
contrary  to  the  public  interest. 

The  agencies  request  written 
commenta  on  these  new  regulations.  All 
commenta  submitted  in  response  to  this 
document  will  be  considered  by  the 
agencies.  Following  the  close  of  the 
comment  period,  the  agencies  will 
publish  a  dociunent  in  the  Federal 
Register  responding  to  the  comments 
and.  if  appropriate,  will  make  revisions 
to  the  provisions  of  Part  1275. 

Written  Comments 

Interested  persons  are  invited  to 
conunent  on  this  interim  final  rule.  It  is 
requested,  but  not  required,  that  two 
copies  be  submitted. 

All  comments  must  be  limited  to  15 
pages  in  length.  Necessary  attachments 
may  be  appended  to  those  submissions 
without  regard  to  the  15  page  limit.  (49 


CFR  553.21)  This  limitation  is  intended 
to  encourage  commenters  to  detail  their 
primary  argumenta  in  a  concise  fashion. 

Written  comments  to  the  public 
docket  must  be  received  by  December 
18, 1998.  To  expedite  the  submissimi  of 
commenta,  simultaneous  with  the 
issuance  of  this  notice.  NHTSA  and  the 
FHWA  will  mail  copies  to  all 
Governors'  Representatives  for  Highway 
Safety  and  State  Departmenta  of 
Transportation. 

All  comments  received  before  the 
close  of  business  on  the  comment 
closing  date  will  be  considered  and  will 
be  available  for  examination  in  the 
docket  at  the  above  address  before  and 
after  that  date.  To  the  extent  possible, 
commenta  filed  after  the  closing  date 
will  also  be  considered.  However,  the 
rulemaking  action  may  proceed  at  any 
time  after  that  date.  The  agencies  will 
continue  to  file  relevant  material  in  the 
docket  as  it  becomes  available  after  the 
closing  date,  and  it  is  recoomiended  that 
intere^ed  persons  ctmtinue  to  examine 
the  docket  for  new  materiaL 

Those  persons  who  wish  to  be 
notified  upon  receipt  of  their  ccMnmento 
in  the  dodset  should  enclose,  in  the 
envelope  with  their  commenta,  a  self- 
addressed  stamped  postcard.  Upon 
receiving  the  commenta.  the  docket 
supervisor  will  return  the  postcard  by 
mail. 

Copies  of  all  commenta  will  be  placed 
in  the  Docket  98-XXXX  in  Docket 
Management,  Room  PLr-401,  Nassif 
Building.  400  Seventh  Street.  S.W.. 
Washington,  D.C  20590. 

Regulatory  Analyses  and  Notices 

Executive  Order  12778  (Qvil  Justice 
Reform) 

This  interim  final  rule  will  not  have 
any  preemptive  or  retroactive  efiiact.  The 
enabling  legislation  does  not  establish  a 
procedure  for  judicial  review  of  final 
rules  promulgated  under  ita  provisions. 
There  is  no  requirement  that  individuals 
submit  a  petition  for  reconsideration  or 
other  administrative  proceedings  before 
they  may  file  suit  in  court. 

Executive  Order  12866  (Regulatory 
Planning  and  Review)  and  DOT 
Regulatory  Policies  and  Procedures 

The  agencies  have  determined  that 
this  action  is  not  a  significant  action 
within  the  meaning  of  Executive  Order 
12866  or  significant  within  the  meaning 
of  Departmeni  of  Transportation 
Regulatory  Policies  and  Procedures. 
States  can  choose  to  enact  and  enforce 
a  repeat  intoxicated  driver  law,  in 
conformance  with  PubUc  Law  105-206. 
and  thereby  avoid  the  transfer  of 
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Federal-aid  highway  funds. 
Alternatively,  if  States  choose  not  to 
enact  and  enforce  a  conforming  law, 
their  funds  will  be  transfierred.  but  not 
withheld.  Accordingly,  the  amount  of 
funds  provided  to  each  State  will  not 
change. 

In  addition,  the  costs  associated  with 
this  rule  are  minimal  and  are  expected 
to  be  offset  by  resulting  highway  safety 
benefits.  The  enactment  and 
enforcement  of  repeat  intoxicated  driver 
laws  should  help  to  reduce  impaired 
driving,  which  is  a  serious  and  costly 
problem  in  the  United  States. 
Accordingly,  further  economic 
assessment  is  not  necessary. 

Regulatory  Flexibility  Act 

In  compliance  with  the  Regulatory 
Flexibility  Act  (Pub.  L.  96-354,  5  U.S.C. 
601-612),  the  agencies  have  evaluated 
the  effects  of  this  action  on  small 
entities.  This  rulemaking  implements  a 
new  program  enacted  by  Congress  in  the 
TEA-21  Restoration  Act.  As  the  result  of 
this  new  Federal  program  and  the 
implementing  regulation.  States  will  be 
subject  to  a  transfer  of  funds  if  they  do 
not  enact  and  enforce  repeat  intoxicated 
driver  laws  that  provide  for  certain 
speciBed  mandatory  penalties.  This 
interim  final  rule  will  affect  only  State 
governments,  which  are  not  considered 
to  be  small  entities  as  that  term  is 
deHned  by  the  Regulatory  Flexibility 
Act.  Thus,  we  certify  that  this  action 
will  not  have  a  significant  impact  on  a 
substantial  number  of  small  entities  and 
find  that  the  preparation  of  a  Regulatory 
Flexibility  Analysis  is  unnecessary. 

Paperwork  Reduction  Act 

This  action  does  not  contain  a 
collection  of  information  requirement 
for  purposes  of  the  Paperwork 
Reduction  Act  of  1980,  44  U.S.C. 
Chapter  35,  as  implemented  by  the 
Office  of  Nflanagement  and  Budget 
(OMB)  in  5  CFR  Part  1320. 

National  Environmental  Policy  Act 

The  agencies  have  analyzed  this 
action  for  the  purpose  of  the  National 
Environmental  Policy  Act,  and  have 
determined  that  it  will  not  have  a 
significant  effect  on  the  human 
environment. 

The  Unfunded  Mandates  Reform  Act 

The  Unfunded  Mandates  Reform  Act 
of  1995  (Pub.  L.  104-4)  requires 
agencies  to  prepare  a  written  assessment 
of  the  costs,  benefits  and  other  affects  of 
final  rules  that  include  a  Federal 
mandate  Ixkely  to  result  in  the 
expenditure  by  the  State,  local  or  tribal 
governments,  in  the  aggregate,  or  by  the 
private  sector,  of  more  than  $100 


million  annually.  This  interim  final  rule 
does  not  meet  the  definition  of  a  Federal 
mandate,  because  the  resulting  annual 
expenditures  will  not  exceed  the  $100 
million  threshold.  In  addition,  the 
program  is  optional  to  the  States.  States 
may  choose  to  enact  and  enforce  a 
conforming  repeat  intoxicated  driver 
law  and  avoid  the  transfer  of  funds 
altogether.  Alternatively,  if  States 
choose  not  to  enact  and  enforce  a 
conforming  law.  funds  will  be 
transferred,  but  no  funds  will  be 
withheld  bom  any  State. 

Executive  Order  12612  (Federalism) 

This  action  has  been  anal)rzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612,  and  it  has  been  determined  that 
this  action  does  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  federalism  assessment. 
Accordingly,  a  Federalism  Assessment 
has  not  been  prepared. 

List  of  Sub|ects  in  23  CFR  PaH  1275 

Alcohol  and  alcoholic  beverages. 
Grant  programs —  transportation, 
Highway  safety. 

In  accordance  with  the  foregoing,  a 
new  Part  1275  is  added  to  Subchapter 
D,  of  title  23  of  the  Code  of  Federal 
Regulations  to  read  as  follows: 

PART  1275— AEPEAT  INTOXICATED 
DraVER  LAWS 

Sec. 

1275.1  ^ope. 

1275.2  Purpose. 

1275.3  Definitions. 

1275.4  Compliance  criteria. 

1275.5  Certification  requirements. 

1275.6  Transfer  of  funds. 

1275.7  Use  of  transfioind  funds. 

1275.8  Procedures  aCfecting  States  in 
noncompliance. 

Authority:  23  U.S.C.  164:  delegation  of 
authority  at  49  CFR  §$  1.48  and  1.50. 


f127S.1 

This  part  prescribes  the  requirements 
necessary  to  implement  Section  164  of 
Title  23.  United  SUtes  Code,  which 
encourages  States  to  enact  and  enforce 
repeat  intoxicated  driver  laws. 

I127S.2    Purpoae. 

The  purpose  of  this  part  is  to  specify 
the  steps  that  States  must  take  to  avoid 
the  transfer  of  Federal-aid  highway 
funds  for  noncompliance  with  23  U.S.C 
164. 

f  127S.3    DeWnWons. 

As  used  in  this  part: 

(a)  Alcohol  concentration  means 
grams  of  alcohol  per  100  miUiliters  of 
blood  or  grams  of  alcohol  per  210  liters 
of  breath. 


(b)  Driver's  motor  vehicle  means  a 
motor  vehicle  with  a  title  or  registration 
on  which  the  repeat  intoxicated  driver's 
name  appears. 

(c)  Driving  while  intoxicated  means 
driving  or  being  in  actual  physical 
control  of  a  motor  vehicle  while  having 
an  alcohol  concentration  above  the 
permitted  limit  as  established  by  each 
State. 

(d)  Driving  under  the  influence  has 
the  same  meaning  as  "driving  while 
intoxicated." 

(e)  Enact  and  enforce  means  the 
State's  law  is  in  effect  and  the  State  has 
hogan  to  implement  the  law. 

(f)  Ignition  interlock  system  means  a 
State-certified  system  designed  to 
prevent  drivers  from  starting  their  car 
when  their  breath  alcohol  concentration 
is  at  or  above  a  preset  level. 

(g)  Impoundment  or  immobilization 
means  the  removal  of  a  motor  vehicle 
fit>m  a  repeat  intoxicated  driver's 
possession  or  the  rendering  of  a  repeat 
intoxicated  driver's  motor  vehicle 
inoperable.  For  the  purpose  of  this 
regulation,  "impoundment  or 
immobilization"  also  includes  the 
forfeiture  or  confiscation  of  a  repeat 
intoxicated  driver's  motor  vehicle  or  the 
revocation  or  suspension  of  a  repeat 
intoxicated  driver's  motor  vehicle 
Ucense  plate  or  registration. 

(h)  Imprisonment  means  confinement 
in  a  jail,  minimum  security  facility, 
community  corrections  facility,  house 
arrest  with  electronic  monitoring, 
inpatient  rehabilitation  or  treatment 
center,  or  other  facility,  provided  the 
individual  under  confinement  is  in  fact 
being  detained. 

(i)  License  suspension  means  a  hard 
suspension  of  all  driving  privileges. 

(j)  Motor  vehicle  means  a  vehicle 
driven  or  drawn  by  mechanical  power 
and  manufactured  primarily  for  use  on 
public  highways,  but  does  not  include 
a  vehicle  operated  solely  on  a  rail  line 
or  a  commercial  vehicle. 

(k)  Repeat  intoxicated  driver  means  a 
person  who  has  been  convicted 
previously  of  driving  while  intoxicated 
or  driving  under  the  influence  within 
the  past  five  years. 

(1)  Repeat  intoxicated  driver  law 
means  a  State  law  that  imposes  the 
minimum  penalties  specified  in 
§  1275.4  of  this  part  for  all  repeat 
intoxicated  drivers. 

(m)  State  means  any  of  the  50  States, 
the  District  of  Columbia  or  the 
Commonwealth  of  Puerto  Rico. 

f1275.4    CompUanoecrllMta. 

(a)  To  avoid  the  transfer  of  funds  as 
specified  in  §  1275.6  of  this  part,  a  SUte 
must  enact  and  enforce  a  law  that 
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establishes,  as  a  minimum  penalty,  that 
all  repeat  intoxicated  drivers  shall: 

(1)  Receive  a  driver's  license 
suspension  of  not  less  than  one  year. 

(2)  Be  subject  to  either — 

(i)  The  impoundment  of  each  of  the 
driver's  motor  vehicles  during  the  one- 
year  license  suspension; 

(ii)  The  immobilization  of  each  of  the 
driver's  motor  vehicles  dtuing  the  one- 
year  license  suspension;  or 

(iii)  The  installation  of  a  State- 
approved  ignition  interlock  system  on 
each  of  the  driver's  motor  vehicles  at  the 
conclusion  of  the  one-year  license 
suspension; 

(3)  Receive  an  assessment  of  their 
degree  of  alcohol  abuse,  and  treatment 
as  appropriate:  and 

(4)  Receive  a  mandatory  sentence  of — 
(i)  Not  less  than  five  days  of 

imprisonment  or  30  days  of  commimity 
service  for  a  second  offense;  and 

(ii)  Not  less  than  ten  days  of 
imprisonment  or  60  days  of  commimity 
service  for  a  third  or  subsequent  offense. 

(b)  Exceptions.  (1)  A  State  may 
provide  limited  exceptions  to  the 
impoundment  or  immobilization 
requirements  contained  in  paragraphs 
(a)(2)(i)  and  (a)(2)(ii)  of  this  section  on 
an  individual  basis,  to  avoid  imdue 
hardship  to  any  individual  who  is 
completely  dependent  on  the  motor 
vehicle  for  the  necessities  of  life, 
including  any  family  member  of  the 
convicted  individual,  and  any  co-owner 
of  the  motor  vehicle,  but  not  including 
the  offender. 

(2)  Such  exceptions  may  be  issued 
only  in  accordance  with  a  State  law. 
regulation  or  binding  policy  directive 
establishing  the  conditions  under  which 
vehicles  may  be  released  by  the  State  or 
under  Statewide  published  guidelines 
and  in  exceptional  circumstances 
specific  to  the  offender's  motor  vehicle, 
and  may  not  result  in  the  unrestricted 
use  of  the  vehicle  by  the  repeat 
intoxicated  driver. 

f127S.5    CerlHIcaUon  requlraments. 

(a)  Until  a  State  has  been  determined 
to  be  in  compliance,  or  after  a  State  has 
been  determined  to  be  in  non- 
compliance, with  the  requirements  of  23 
U.S.C.  164,  to  avoid  the  transfer  of  funds 
in  any  fiscal  year,  beginning  with  FY 
2001,  the  State  shall  certify  to  the 
Secretary  of  Transportation,  on  or  before 
September  30  of  the  previous  fiscal  year, 
that  it  meets  the  requirements  of  23 
U.S.C.  164  and  this  part. 

(b)  The  certification  shall  be  made  by 
an  appropriate  State  official,  and  it  shall 
provide  that  the  State  has  enacted  and 
is  enforcing  a  repeat  intoxicated  driver 
law  that  conforms  to  23  U.S.C  164  and 
§  1275.4  of  this  part.  The  certification 
shall  be  worded  as  follows: 


(Name  of  certifying  official),  (position  title), 
of  the  (State  or  Commonwealth)  of 

,  do  hereby  certify  that 

the  (State  or  Commonwealth)  of 

,  has  enacted  and  is 

enforcing  a  repeat  intoxicated  driver  law  that 
conforms  to  the  requirements  of  23  U.S.C 
164  and  23  CFR  1275.4,  (ciUtions  to  SUte 
Uw). 

(c)  An  original  and  four  copies  of  the 
certification  shall  be  submitted  to  the 
appropriate  NHTSA  Regional 
Administrator.  Each  Regional 
Administrator  will  forward  the 
certifications  to  the  appropriate  NHTSA 
and  FHWA  offices. 

(d)  Once  a  State  has  been  det«inined 
to  be  in  compliance  with  the 
requirements  of  23  U.S.C  164,  it  is  not 
required  to  submit  additional 
certifications,  except  that  the  State  shall 
promptly  submit  an  amendment  or 
supplement  to  its  certification  provided 
imder  paragraphs  (a)  and  (b)  of  this 
section  if  the  State's  repeat  intoxicated 
driver  legislation  changes  or  the  State 
ceases  to  enforce  its  law. 

f  1275.6    Tianefer  of  funds. 

(a)  On  October  1 ,  2000.  and  October 

1 .  2001 ,  if  a  State  does  not  have  in  effect 
or  is  not  enforcing  the  law  described  in 
§  1275.4.  the  Secretary  shall  transfer  an 
amount  equal  to  1 V^  percent  of  the 
funds  apportioned  to  the  State  for  the 
fiscal  year  under  each  of  23  U.S.C. 
104(b)(1).  (b)(3).  and  (b)(4)  to  the 
apportionment  of  the  State  under  23 
U.S.C  402. 

(b)  On  October  1.  2002.  and  each 
October  1  thereafter,  if  a  State  does  not 
have  in  effect  or  is  not  enforcing  the  law 
described  in  §  1275.4,  the  Secretary 
shall  transfer  an  amount  equal  to  3 
percent  of  the  funds  apportioned  to  the 
State  for  the  fiscal  year  under  each  of  23 
U.S.C  104(b)(1).  (b)(3).  and  (b)(4)  to  the 
apportionment  of  the  State  under  23 
U.S.C.  402. 

fl27S.7   Ueeoftrwisfanedfunde. 

(a)  Any  funds  transferred  under 
§  1275.6  may: 

(1)  Be  used  for  approved  projects  for 
alcohol-impaired  driving 
countermeasures;  or 

(2)  Be  directed  to  State  and  local  law 
enforcement  agencies  for  enforcement  of 
laws  prohibiting  driving  while 
intoxicated  or  driving  under  the 
influence  and  other  related  laws 
(including  regulations),  including  the 
purchase  of  equipment,  the  training  of 
officers,  and  the  use  of  additional 
personnel  for  specific  alcohol-impaired 
driving  countermeasures,  dedicated  to 
enforcement  of  the  laws  (including 

Tlations). 
)  States  may  elect  to  use  all  or  a 
portion  of  the  transferred  funds  for 


hazard  elimination  activities  eligible 
under  23  U.S.C  152. 

(c)  The  Federal  share  of  the  cost  of 
any  project  carried  out  with  the  funds 
transfierred  under  §  1275.6  of  this  part 
shall  be  100  percent. 

(d)  The  amount  to  be  transfierred 
under  §  1275.6  of  this  Part  may  be 
derived  from  one  or  mcne  of  the 
following: 

(1)  The  apportionment  of  the  State 
under  §  104(b)(1); 

(2)  The  apportionment  of  the  State 
under  §  104(b)(3);  or 

(3)  The  apportionment  of  the  State 
under  §  104(b)(4). 

(e)(1)  If  any  funds  are  transferred 
under  §  1275.6  of  this  part  to  the 
apportionment  of  a  State  under  Section 
402  for  a  fiscal  year,  an  amount, 
determined  under  paragraph  (e)(2)  of 
this  section,  of  obligation  authority  will 
be  distributed  for  the  fiscal  year  to  the 
State  for  Federal-aid  highways  and 
highway  safety  construction  programs 
for  carrying  out  projects  under  Siecticm 
402. 

(2)  The  amount  of  obligation  authority 
referred  to  in  paragraph  (e)(1)  of  this 
section  shall  be  determined  by 
multiplying: 

(i)  'The  amount  of  funds  transfened 
under  §  1275.6  of  this  Part  to  the 
apportionment  of  the  State  imder 
Section  402  for  the  fiscal  year,  by 

(ii)  The  ratio  that: 

(A)  The  amoimt  of  obligation 
authority  distributed  for  die  fiscal  year  - 
to  the  State  for  Federal-aid  highways 
and  highway  safety  construction 
programs;  bears  to 

(B)  The  total  of  the  sums  apportioned 
to  the  State  for  Federal-aid  highways 
and  liighway  safety  construction 
programs  (excluding  sums  not  subject  to 
any  obligation  limitation)  tat  the  fiscal 
year. 

(f)  Notwithstanding  any  other 
provision  of  law,  no  limitation  on  the 
total  obligations  for  highway  safety 
programs  under  Section  402  shall  apply 
to  funds  transferred  under  §  1275.6  to 
the  apportitHiment  of  a  State  under  such 
section. 


f127SJ 


(a)  Each  fiscal  year,  each  State 
determined  to  be  in  noncompliance 
with  23  U.S.C  164  and  this  part,  based 
on  NHTSA 's  and  FHWA's  preliminary 
review  of  its  certification,  will  be 
advised  of  the  funds  expected  to  be 
transfierred  under  §  1275.4  from 
apportioiunent,  as  part  of  the  advance 
notice  of  apportionments  required 
under  23  U.S.C  104(e),  normally  not 
later  than  ninety  days  prior  to  final 
apportionment. 
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(b)  If  NHTSA  and  FHWA  determine 
that  the  State  is  not  in  compliance  with 
23  use.  164  and  this  part,  based  on  the 
agencies'  preliminary  review,  the  State 
may.  within  30  days  of  its  receipt  of  the 
advance  notice  of  apportionments, 
submit  documentation  showing  why  it 
is  in  compliance.  Documentation  shall 
be  submitted  to  the  appropriate  National 
Highway  Traffic  Safety  Administration 
Regional  office. 

(c)  Each  fiscal  year,  each  State  ' 
determined  not  to  be  in  compliance 
with  23  U.S.C.  164  and  this  part,  based 
on  IWTSA's  and  FHWA's  final 
determination,  will  receive  notice  of  the 
funds  being  transferred  under  §  1275.6 
from  apportionment,  as  part  of  the 
certification  of  apportionments  required 
under  23  U.S.C.  104(e),  which  normally 
occurs  on  October  1  of  each  fiscal  year. 

Issued  on:  October  14, 1998. 
Ricardo  Maitiiwz. 

Administrator,  National  Highway  Traffic 

Safety  Administration. 

Anthony  Kane, 

Executive  Director,  Federal  Highway 

Administration. 

|FR  Doc.  98-27969  Filed  10-14-«8;  3:13  pm) 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40CFRPart52 
[SIMW1-0002i:  FRL-ei7S-4] 

ClMfi  Air  Act  Approval  and 
Promulgation  of  Stat*  Implementation 
Plan  for  South  Dakota;  Revisions  to 
ttta  Air  Pollution  Control  Program 

AQENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Direct  final  rule. 

SUMMARY:  EPA  is  approving  certain 
State  implementation  plan  (SIP) 
revisions  submitted  by  the  designee  of 
the  Governor  of  South  Dakota  on  May  2. 
1997.  The  May  2,  1997  submittal 
included  revisions  to  the  Administrative 
Rules  of  South  Dakota  (ARSD) 
pertaining  to  the  State's  regulatory 
definitions,  minor  source  o{>erating 
permit  regulations,  open  burning  rules, 
stack  testing  rules,  and  new  source 
performance  standards  (NSPS).  This 
document  pertains  to  the  entire  State 
SIP  submittal  with  the  exception  of  the 
revisions  to  the  NSPS  regulations  and 
the  new  State  provision  regarding 
pretesting  of  new  fuels  or  raw  materials: 
EPA  will  act  on  those  two  regulations 
separately.  EPA  has  found  the 
remaining  rule  revisions  to  be  consistent 
with  the  Clean  Air  Act  (Act)  and 


corresponding  Federal  regulations. 
Therefore,  pursuant  to  section  110  of  the 
Act,  EPA  is  approving  the  SIP  revisions 
discussed  above. 

DATES:  This  direct  final  rule  is  efiiective 
on  December  18, 1998  without  further 
notice,  unless  EPA  receives  adverse 
comment  by  November  18, 1998.  If 
adverse  comment  is  received,  EPA  will 
publish  a  timely  withdrawal  of  the 
direct  final  rule  in  the  Federal  Register 
and  inform  the  public  that  the  rule  will 
not  take  effect. 

A00RE88E8:  Written  comments  may  be 
mailed  to  Richard  R  Long,  8P-AR.  at 
the  EPA  Region  Vm  Office  listed. 
Copies  of  the  documents  relative  to  this 
action  are  available  for  inspection 
during  normal  business  hours  at  the  Air 
and  Radiation  Program.  Environmental 
Protection  Agency,  Region  Vm, 
Mailcode  8P-AR.  999  18th  Street.  Suite 
500.  Denver.  Colorado  80202-2466;  and 
the  Air  and  Radiation  Docket  and 
Information  Center.  Environmental 
Protection  Agency.  401  M  Street.  SW. 
Washington.  D.C.  20460.  Copies  of  the 
State  documents  relevant  to  this  action 
are  available  for  public  inspection  at  the 
Air  Quality  Program,  Department  of 
Environment  and  Natural  Resources.  Joe 
Foss  Building.  523  East  Capitol,  Pierre, 
South  DakoU  57501. 

FOR  FURTHER  MFORMATKM  CONTACT: 
Vicki  Stamper,  EPA  Region  VIII.  (303) 
312-6445. 

SUPPI.EMENTARV  MFORMATKM: 

I.  Background 

On  May  2, 1997,  the  designee  of  the 
Governor  of  South  Dakota  submitted, 
among  other  things,  revisions  to  the  SIP. 
Specifically,  the  State  submitted 
revisions  to  the  following  chapters  in 
the  ARSD:  74:36:01  Definitions, 
74:36:04  Operating  Permits  for  Minor 
Sources,  74:36:06  Regulated  Air 
Pollutant  Emissions,  74:36:07  New 
Source  Performance  Standards.  74:36:11 
Stack  Performance  Testing,  and  74:36:15 
Open  Burning.  This  dociunent  evaluates 
the  State's  submittal  for  conformance 
with  the  Act  and  corresponding  Federal 
regulations.  However,  EPA  is  not,  at  this 
time,  acting  on  the  revisions  to  the 
NSPS  regulations  in  ARSD  74:36:07  or 
the  new  provision  regarding  pretesting 
of  new  fuels  or  raw  materials  in  ARSD 
74:36:11:04.  EPA  will  be  acting  on  these 
two  regulations  in  a  separate  action. 

The  State's  May  2, 1997  submittal  also 
included  the  State's  section  111(d)  plan 
for  existing  municipal  solid  waste 
(MSW)  landfills  and  minor  revisions  to 
its  title  V  operating  permit  program, 
which  will  also  be  acted  on  separately. 


n.  This  Actimi 

A.  Analysis  of  State  Submissions 
1.  Procedural  Background 

The  Act  requires  States  to  observe 
certain  procedural  requirements  in 
developing  implementation  plans  and 
plan  revisions  for  submission  to  EPA. 
Section  110(a)(2)  of  the  Act  provides 
that  each  implementation  plan 
submitted  by  a  State  must  be  adopted 
after  reasonable  notice  and  public 
hearing.  Section  110(1)  of  the  Act 
similarly  provides  that  each  revision  to 
an  implementation  plan  submitted  by  a 
State  under  the  Act  must  be  adopted  by 
such  State  after  reasonable  notice  and 
public  hearing. 

The  EPA  also  must  determine 
whether  a  submittal  is  complete  and 
therefore  warrants  further  EPA  review 
and  action  (see  section  110(k)(l)  and  57 
FR  13565,  April  16. 1992).  The  EPA's 
completeness  criteria  for  SIP  submittals 
are  set  out  at  40  CFR  part  51.  appendix 
V.  The  EPA  attempts  to  make 
completeness  determinations  within  60 
days  of  receiving  a  submission. 
However,  a  submittal  is  deemed 
complete  by  operation  of  law  imder 
section  lld(k)(l)(B)  if  a  completeness 
determination  is  not  made  by  EPA 
within  six  months  after  receipt  of  the 
submission. 

The  State  of  South  Dakota  held  a 
public  hearing  on  November  20. 1996 
on  the  revisions  to  the  ARSD,  at  which 
time  the  rule  revisions  were  adopted  by 
the  State.  The  revised  rules  became 
effective  on  December  29, 1996.  These 
rule  revisions  were  formally  submitted 
to  EPA  for  approval  on  May  2, 1997. 
EPA  did  not  issue  a  completeness  or  an 
incompleteness  finding  for  this  revision 
to  the  SIP.  Thus,  pursuant  to  section 
110(k)(l)(B).  the  submittal  was  deemed 
complete  by  operation  of  law  on 
November  12, 1997. 

2.  Evaluation  of  State's  Submittal 

The  following  summarizes  the  State's 
SIP  revisions  made  to  the  ARSD  and 
EPA's  review  of  those  revisions  for 
approvability: 

a.  ARSD  74:36m  DefiniUons.  to 
ARSD  74:36:01:01(79),  the  State 
updated  its  definition  of  "VOCs"  to 
reflect  changes  made  to  the  Federal 
definition  of  VOCs  in  40  CFR  51.100(s) 
on  October  8, 1996  (61  FR  52850). 
However,  EPA  has  revised  its  definition 
of  VOCs  twice  since  October  8,  1996. 
Specifically,  on  August  25, 1997.  EPA 
added  sixteen  compounds  to  the  list  of 
negligibly  reactive  VOCs  in  40  CFR 
51.100(s)(l)  (see  62  FR  449(k)).  to 
addition,  on  April  9, 1998,  EPA  added 
an  additional  compound  to  the  list  of 
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negligibly  reactive  VOCs  m  40  CFR 
51.100(s)(l)  (see  63  FR  17333).  EPA  has 
mformed  the  State  of  these  revisions 
and  has  requested  that  future  SIP 
revisions  reflect  the  most  recent  Federal 
VOC  definition.  The  State's  definition  of 
VOCs.  by  not  excluding  the  above  listed 
compounds  &t>m  the  definition  of  VOC. 
is  considered  to  be  more  stringent  than 
EPA's  definition,  which  is  acceptable. 

to  ARSD  74:36^)1:18  and  74:36:01:19, 
the  State  adopted  definitions  of  "MSW 
landfill"  and  "existing  MSW  landfill," 
respectively.  EPA  has  reviewed  those 
definitions  and  found  the  State's 
definitions  to  be  consistent  with  the 
corresponding  Federal  definitions  m  40 
CFR  part  60,  subpart  Cc. 

Thus.  EPA  finds  the  State's  revision  to 
ARSD  74:36:01:01  to  be  consistent  with 
the  corresponding  Federal  regulations 
and.  therefore,  approvable. 

h.  ARSD  74:36K)4  Operating  Permits 
for  Minor  Sources,  to  ARSD  74:36:04:03. 
the  State  revised  its  list  of  exemptions 
from  the  minor  source  operating  permit 
requirements  to:  (1)  clarify  that  a  source 
is  not  exempt  fit)m  the  mmor  source 
operating  permit  requirements  if  the 
source  has  requested  Federally 
enforceable  permit  ctmditions  to 
prevent  that  source  from  needmg  a  titie 
V  operating  permit  or  a  prevention  of 
significant  deterioration  (PSD)  permit; 
(2)  clarify  that  sources  exempt  from  the 
nunor  source  operating  permit 
requirements  are  still  required  to  meet 
the  visible  emissions  requirements  m 
ARSD  74:36:12:01;  and  (3)  revise  the 
exemption  for  emergency  electrical 
generators  to  clarify  that  the  exemption 
applies  to  emergency  electrical 
generators  fueled  by  all  petroleum 
products  (the  State's  rule  previously 
only  applied  to  diesel-fueled  emergency 
electrical  generators).  EPA  beheves  the 
first  two  clarifications  mentioned  above 
strengthen  the  existing  regulation  and 
are  necessary  clarifications,  to  addition. 
EPA  sees  no  approvabiUty  issues  with 
the  revised  exemption  for  emergency 
electrical  generators  m  ARSD 
74:36:04:03(7).  If  an  emergency 
electrical  generator  is  considered  to  be 
a  major  source  based  on  its  potential  to 
emit.  South  Ctekota's  regulations  would 
require  the  source  either  to  obtam  a 
construction/title  V  operattog  permit 
under  the  State's  combmed 
construction/tiUe  V  operatmg  permit 
regulations  m  ARSD  74:36:05  or  to 
obtain  permit  conditions  to  prevent  the 
source  from  needing  a  titie  V  operating 
permit  as  discussed  m  ARSD 
74:36:04:03.  to  addition,  the  SUte's  new 
provision  to  ARSD  74:36:04:03 
discussed  above,  which  clarifies  that 
exempted  sources  are  still  required  to 
meet  the  visible  emissions  standard  (i.e.. 


20%  opacity  limit),  ensures  that  the 
emergency  electrical  generators  will  be 
opterated  adequately  to  minimize 
emissions. 

The  State  also  repealed  its  provisions 
for  general  mmor  source  operatmg 
permits  to  ARSD  74:36^4:25-26 
because  of  changes  to  State  legislation 
that  provide  the  State  with  broad 
authority  to  issue  general  permits  under 
the  existing  mmor  source  operatmg 
permit  requirements  as  well  as  the  title 
V  operating  permit  program,  to 
addition,  the  State  repealed  ARSD 
74:36.-04:30  regarding  the  requirement  to 
perform  a  stack  perfoimance  test,  as  this 
was  already  required  to  ARSD 
74:36:06:06.  These  revisions  are 
considered  mmor  to  nature  and  are 
consistent  with  the  corresponding 
Federal  requirements. 

Therefore,  because  the  revisions  to 
ARSD  74:36:04  are  consistent  with  the 
Act  and  corresponding  regulations  and 
guidance,  EPA  finds  the  revisions  to  be 
approvable. 

c.  ARSD  74:36:06  Regulated  Air 
Pollutant  Emissions  and  Repeal  of 
ARSD  74:36:15.  The  State  repealed  the 
open  burning  provisions  of  ARSD 
74:36:15  and  transferred  ARSD 
74:36:15:01,  which  contamed  the  list  of 
materials  that  cannot  be  open-bumed 
because  of  the  excessive  and  potentially 
dangerous  pollutants  that  can  be 
generated  from  these  materials,  to  ARSD 
74:36:06:07.  The  State  also  added  a 
statement  to  ARSD  74:36:06K)7 
clarifying  that  all  open  Iniming  needed 
to  be  conducted  to  accordance  with 
local  and  State  ordinances.  Umts.  and 
riiles.  The  mtent  of  these  revisions  was 
to  consohdate  similar  rules  toto  ARSD 
74:36:06.  as  well  as  to  clarify  that  other 
State  agencies  (i.e..  the  waste 
management  program)  and  local 
governments  are  the  primary  authority 
for  approvtog  open  burning.  Because  the 
State  retatoed  the  list  of  items  w^ch 
could  not  be  disposed  of  by  open 
burning.  EPA  believes  the  transfer  of 
open  burning  approval  authority  from 
the  State  Air  Quality  Program  to  other 
State  agencies  and  local  governments  is 
acceptable  and  will  not  result  to  any 
less  stringent  application  of  the  open 
burning  requirements.  Consequentiy, 
EPA  is  approving  the  revisions  to  ARSD 
74:36:06^)7  and  74:36:06:15. 

d.  ARSD  74:36:11  Stack  Performance 
Testing.  The  State  revised  the  title  of 
this  dupter  and  revised  ARSD 
74:36:11:01  to  tocorporate  Federal  test 
methods  for  hazardous  air  pollutants. 
The  State  also  made  mtoOT  wordmg  and 
clarifytog  changes  to  ARSD  74:36:11:01- 
03.  EPA  has  reviewed  the  revisions  to 
ARSD  74:36:11:01-03  and  had  found 


they  are  consistent  with  the  Act  and 
correspondmg  Federal  regulations. 

m.  Final  Action 

EPA  is  approvmg  South  Dakota's  SIP 
revisions,  as  submitted  by  the  designee 
of  the  Governor  with  a  letter  dated  May 
2. 1997,  with  the  exception  of  the 
revisions  to  ARSD  74:36:07  (NSPS)  and 
ARSD  74:36:11:04  (regardmg  pretesting 
of  new  hiels  or  raw  materials).  EPA  will 
be  acting  on  ARSD  74:36:07  and 
74:36:11:04  separately  from  this  action. 

The  State's  SIP  subnnittal  requested 
that  EPA  replace  the  previous  version  of 
the  ARSD  approved  toto  the  SIP  with 
the  follov«ring  chapters  of  the  ARSD  as 
to  effect  on  December  29. 1996:  74:36:01 
through  74:36:03.  74:36K>4  (with  the 
exception  of  section  74:36:04:03.01). 
74:36:06,  74:36:07,  74:36:10-13,  and 
74:36:17.  to  ttos  approval,  EPA  is 
specifically  replacing  all  of  the  existing 
S^te  regulations  previously  approved 
toto  the  SIP  (except  for  the  NSPS  rules 
to  ARSD  74:36:07)  with  the  following 
State  regulations  as  to  effect  on 
December  29, 1996:  ARSD  74:36:01-03. 
74:36:04  (with  the  exception  of  section 
74:36:04:03.01),  74:36K)6,  74:36:10, 
74:36:11  (with  the  exception  of  ARSD 
74:36:11K)4).  74:36:12,  and  74:36:13. 
ARSD  74:36K)7  (NSPS  rules),  as  to  effect 
on  January  5. 1995  and  as  approved  by 
EPA  at  40  CFR  52.2170(c)(16KiKA).  will 
remato  part  of  the  SIP  until  EPA  acts  on 
the  revised  ARSD  74:36K)7  yihich  will 
be  done  to  a  separate  action.  (Note  that 
EPA  is  not  tocorporating  ARSD 
74:36:17.  whidi  tocludes  the  Rapid  Qty 
street  sanding  and  deicing  provisions, 
toto  the  approved  SIP  at  this  time 
because  Q*A  has  not  yet  acted  on  the 
original  January  22. 1996  submittal  of 
ARSD  74:36:17.  That  dupter  will  be 
acted  on  separately  to  the  near  future.] 

Nothing  m  this  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  SIP.  Eadi 
request  for  revision  to  a  SIP  shall  be 
considered  separately  to  light  of  specific 
technical,  economic,  and  environmental 
factors  and  to  relation  to  relevant 
statutory  and  regulatory  reouirements. 

EPA  is  pubUsning  ttos  nue  without 
prior  proposal  because  the  Agency 
views  this  as  a  ncmcontroversial 
amendment  and  anticipates  no  adverse 
comments.  However,  to  the  proposed 
rules  section  of  this  Federal  Regiater 
pubUcation,  EPA  is  publishing  a 
separate  document  that  %vill  serve  as  the 
proposal  to  approve  the  SIP  revision 
should  adverse  comments  be  filed.  This 
rule  will  be  effective  December  18. 1998 
without  further  notice  unless  the 
Agency  receives  adverse  comments  by 
November  18, 1998. 
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If  EPA  receives  such  comments,  then 
EPA  will  publish  a  timely  withdrawal  of 
the  final  rule  informing  the  public  that 
the  rule  will  not  take  effect.  All  public 
comments  received  will  then  be 
addressed  in  a  subsequent  final  rule 
based  on  the  proposed  rule.  EPA  will 
not  institute  a  second  comment  period 
on  this  rule.  Any  parties  interested  in 
commenting  on  this  rule  should  do  so 
at  this  time.  If  no  such  comments  are 
received,  the  public  is  advised  that  this 
rule  will  be  effiective  on  December  18, 
1998  and  no  further  action  will  be  taken 
on  the  proposed  rule. 

IV.  Administrative  RequireoMBts 

A.  Executive  Order  12866  and  13045 

The  Office  of  Management  and  Budget 
(OMB)  has  exempted  this  regulatory 
action  from  Executive  Order  12866, 
entitled  "Regulatory  Planning  and 
Review,"  review. 

The  final  rule  is  not  subject  to 
Executive  Order  13045.  entitled 
"Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks,"  because  it  is  not  an 
"economically  significant"  action  under 
Executive  Order  12866. 

B.  Executive  Order  12875 

Under  Executive  Order  12875,  EPA 
may  not  issue  a  regulation  that  is  not 
required  by  statute  and  that  creates  a 
mandate  upon  a  state,  local,  or  tribal 
government,  unless  the  Federal 
government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  those  govenunents.  If 
the  mandate  is  unfunded.  EPA  must 
provide  to  the  OMB  a  description  of  the 
extent  of  EPA's  prior  consultation  with 
representatives  of  affected  state,  local, 
and  tribal  governments,  the  nature  of 
their  concerns,  copies  of  written 
communications  from  the  governments, 
and  a  statement  supporting  the  need  to 
issue  the  regulation.  In  addition, 
Executive  Order  12875  requires  EPA  to 
develop  an  effective  process  permitting 
elected  officials  and  other 
representatives  of  state,  local,  and  tribal 
governments  "to  provide  meaningful 
and  timely  input  in  the  development  of 
regulatory  proposals  containing 
significant  unfunded  mandates." 

Today's  rule  does  not  create  a 
mandate  on  state,  local  or  tribal 
governments.  The  rule  does  not  impose 
any  enforceable  duties  on  these  entities. 
Accordingly,  the  requirements  of 
section  1(a)  of  Executive  Order  1287S  do 
not  apply  to  this  rule. 

C.  Executive  Order  13084 

Under  Executive  Order  13084,  EPA 
may  not  issue  a  regulation  that  is  not 


required  by  statute,  that  significantly 
afiiacts  or  uniquely  affects  the 
communities  of  Indian  tribal 
governments,  and  that  imposes 
substantial  direct  compliance  costs  on 
those  communities,  unless  the  Federal 
government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  the  tribal 
governments.  If  the  mandate  is 
unfunded,  EPA  must  provide  to  the 
OMB,  in  a  separately  identified  section 
of  the  preamble  to  the  rule,  a 
description  of  the  extent  of  EPA's  prior 
consultation  with  representatives  of 
affected  tribal  govenunents.  a  summary 
of  the  nature  of  their  concerns,  and  a 
statement  supporting  the  need  to  issue 
the  regulation,  in  addition, 
representatives  of  Indian  tribal 
governments  "to  provide  meaningful 
and  timely  input  in  the  development  of 
regulatory  policies  on  matters  that 
significantly  or  uniquely  affect  their 
communities." 

Today's  rule  does  not  significantly  or 
uniquely  affect  the  communities  of 
Indian  tribal  governments.  Accordingly, 
the  requirements  of  section  3(b]  of 
Executive  Order  13084  do  not  apply  to 
this  rule. 

D.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  (RFA) 
generally  requires  an  agency  to  conduct 
a  regulatory  flexibility  analysis  of  any 
rule  subject  to  notice  and  comment 
rulemaking  requirements  unless  the 
agency  certifies  that  the  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
Small  entities  include  small  businesses, 
small  not-for-profit  enterprises,  and 
small  governmental  jurisdictions.  This 
final  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities  because  SIP  approvals  under 
section  110  and  subchapter  I,  part  D  of 
the  Clean  Air  Act  do  not  create  any  new 
requirements  but  simply  approve 
requirements  that  the  State  is  already 
imposing.  Therefore,  because  the 
Federal  SIP  approval  does  not  impose 
any  new  requirements,  I  certify  that  it 
does  not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
Moreover,  due  to  the  nature  of  the 
Federal-State  relationship  under  the 
Clean  Air  Act,  preparation  of  a 
Hexibility  analysis  would  constitute 
Federal  inquiry  into  the  economic 
reasonableness  of  state  action.  The 
Clean  Air  Act  forbids  EPA  to  base  its 
actions  concerning  SIPs  on  such 
grounds.  Union  Electric  Co.  v.  U.S.  EPA, 
427  U.S.  246,  256-66  (1976);  42  U.S.C. 
7410(a)(2). 


E.  Unfunded  Mandates 

Under  section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("Unfunded  Mandates  Act"),  signed 
into  law  on  March  22. 1995.  EPA  must 
prepare  a  budgetary  impact  statement  to 
accompany  any  proposed  or  final  rule 
that  includes  a  Federal  mandate  that 
may  result  in  estimated  costs  to  State, 
local,  or  tribal  governments  in  the 
aggregate;  or  to  the  private  sector,  of 
$100  million  or  more.  Under  section 
205,  EPA  must  select  the  most  cost- 
effective  and  least  burdensome 
alternative  that  achieves  the  objectives 
of  the  rule  and  is  consistent  with 
statutory  requirements.  Section  203 
requires  EPA  to  establish  a  plan  for 
informing  and  advising  any  small 
governments  that  may  be  significantly 
or  imiquely  impacted  by  the  rule. 

EPA  has  determined  that  the  approval 
action  promulgated  does  not  include  a 
Federal  mandate  that  may  result  in 
estimated  costs  of  $100  million  or  more 
to  either  State,  local,  or  tribal 
governments  in  the  aggregate,  or  to  the  ' 
private  sector.  This  Federal  action 
approves  pre  existing  requirements 
under  State  or  local  law.  and  imposes 
no  new  Federal  requirements. 
Accordingly,  no  additional  costs  to 
State,  local,  or  tribal  governments,  or  to 
the  private  sector,  result  from  this 
action. 

F.  Submission  to  Congress  and  the 
Comptroller  General 

The  Congressional  Review  Act,  5 
U.S.C.  section  801  et  seq.,  as  added  by 
the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996, 
generally  provides  that,  before  a  rule 
may  take  effect,  the  agency 
promulgating  the  rule  must  submit  a 
rule  report,  which  includes  a  copy  of 
the  rule,  to  each  House  of  Congress  and 
to  the  Comptroller  General  of  the  United 
States.  EPA  will  submit  a  report 
containing  this  rule  and  other  required 
information  to  the  U.S.  Senate,  the 
House  of  Representatives,  and  the 
Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Roister.  This  rule  is  not  a 
"major  rule"  as  defined  by  5  U.S.C. 
section  804(2). 

G.  Audit  Privilege  and  Immunity  Law 

Nothing  in  this  action  should  be 
construed  as  making  any  determination 
or  expressing  any  position  regarding 
South  Dakota's  audit  privilege  and 
penalty  immunity  law  (sections  1-40- 
33  through  1-40-37  of  Chapter  1-40  of 
the  South  Dakota  Codified  Laws, 
effective  July  1, 1996)  or  its  impact  upon 
any  approved  provision  in  the  SIP. 
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including  the  revisions  at  issue  here. 
The  action  taken  herein  does  not 
express  or  imply  any  viewpoint  on  the 

Suestion  of  whether  there  are  legal 
eficiencies  in  this  or  any  other  Clean 
Air  Act  program  resulting  bom  the 
effect  of  South  Dakota's  audit  privilege 
and  immunity  law.  A  State  audit 
privilege  and  immunity  law  can  affect 
only  State  enforcement  and  cannot  have 
any  impact  on  Federal  enforcement 
authorities.  EPA  may  at  any  time  invoke 
its  authority  under  the  Clean  Air  Act, 
including,  for  example,  sections  113, 
114, 167,  205,  211  or  213,  to  enforce  the 
requirements  or  prohibitions  of  the  SIP, 
independently  of  any  State  enforcement 
effort.  In  addition,  citizen  enforcement 
under  section  304  of  the  Clean  Air  Act 
is  likewise  unaffected  by  a  State  audit 
privilege  or  immunity  law. 

H.  Petitions  for  Judicial  Review 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  December  18, 
1998.  Filing  a  petition  for 
reconsideration  by  the  Administrator  of 
this  final  rule  does  not  affect  the  finality 
of  this  rule  for  the  purposes  of  judicial 
review  nor  does  it  extend  the  time 
within  which  a  petition  for  judicial 
review  may  be  filed,  and  shall  not 
postpone  the  effectiveness  of  such  rule 
or  action.  This  action  may  not  be 
challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).) 

List  (Mf  Subiects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Incorporation  by 
reference,  intergovernmental  relations. 
Particulate  matter.  Reporting  and 
recordkeeping  requirements,  Sulfur 
oxides.  Volatile  organic  compounds. 

Dated:  September  29. 1998. 
Jack  W.  McGraw. 
Acting  Regional  Administrator,  Region  VW. 

Part  52,  Chapter  I,  title  40  of  the  Code 
of  Federal  Regulations  is  amended  as 
follows: 

PART52-(AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C  7401  et  seq. 

SubfMft  QQ— South  Dakota 

2.  Section  52.2170  is  amended  by 
adding  paragraph  (c)(17)  to  read  as 

follows: 

{52,2170   identification  of  plan. 


(c)*  *  • 

(17)  On  May  2, 1997,  the  designee  of 
the  Governor  of  South  Dakota  submitted 
revisions  to  the  plan.  The  revisions 
pertain  to  revised  regulations  for 
definitions,  minor  source  operating 
permits,  open  burning,  and  performance 
testing.  The  State's  SIP  submittal 
requested  that  EPA  replace  the  previous 
version  of  the  ARSD  approved  into  the 
SIP  with  the  following  chapters  of  the 
ARSD  as  in  effect  on  December  29. 
1996:  74:36:01  through  74:36:03. 
74:36:04  (with  the  exception  of  section 
74:36:04:03.01),  74:36:06,  74:36:07, 
74:36:10-13,  and  74:36:17.  EPA  is 
replacing  all  of  the  previously  approved 
State  regulations,  except  the  NSPS  rules 
in  ARSD  74:36:07,  with  those 
regulations  listed  in  paragraph 
(c)(17)(i)(A).  ARSD  74:36:07,  as  in  effect 
on  January  5, 1995  and  as  approved  by 
EPA  at  40  CFR  52.2170(c)(16)(i)(A),  will 
remain  part  of  the  SIP.  [Note  that  EPA 
is  not  incorporating  the  revised  ARSD 
74:36:07,  new  ARSD  74:36:11:04.  or 
new  ARSD  74:36:17  in  this  action,  as 
these  chapters  will  be  acted  on 
separately  by  EPA.) 

(i)  Incorporation  by  reference. 

(A)  Revisions  to  the  Administrative 
Rules  of  South  Dakota,  Air  Pollution  . 
Control  Program.  Chapters  74:36:01-03; 
74:36:04  (except  section  74:36:04K)3.1); 
74:36:06;  74:36:10,  74:36:11  (with  the 
exception  of  ARSD  74:36:11:04), 
74:36:12.  and  74:36:13,  effective 
December  29, 1996. 

(FR  Doc.  98-27838  Filed  10-16-98:  8:45  am] 
■NJUNQOOK 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[MM  Docket  Na  98-49;  Myi-«248) 

Radk)  Broadcasting  Services;  Las 
Vegas.  NM 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Final  rule. 

SUMMARY:  The  Commission,  at  the 
request  of  BK  Radio,  allots  Channels 
268A  and  275A  to  Las  Vegas,  NM,  as  the 
community's  fourth  and  fifth  local 
commercial  FM  channels  and  permits 
BK  Radio  and  Meadows  Media,  LLC  to 
amend  their  pending  applications 
(BPH-960829MH  and  BPH-960829MG) 
to  specify  Channels  268 A  and  275 A 
respectively,  without  loss  of  cut-off 
protection.  See  63  FR  19700,  April  21, 
1998.  Channels  268A  and  275A  can  be 
allotted  to  Las  Vegas  in  compliance  with 


the  Commission's  minimum  distance 
separation  requirements  and  utilized  at 
the  transmitter  site  specified  by  both  BK 
Radio  and  Meadows  Media,  with  a  site 
restriction  of  3.9  kilometers  (2.4  miles) 
west,  at  coordinates  35-36-16  North 
Latitude;  105-15-35  West  Longitude. 
With  this  action,  this  proceeding  is 
terminated. 

DATES:  Effective  November  23, 1998. 
FOR  FURTHER  atFORMATION  CONTACT: 
Leslie  K.  Shapiro,  Mass  Media  Bureau. 
(202)  418-2180. 

SUPPLBIENTARY  MFOfMATKM:  This  is  a 
synopsis  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  98-49, 
adopted  September  30. 1998,  and 
released  October  9, 1998.  The  full  text 
of  this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hoius  in  the  FOC 
Reference  Center  (Room  239),  1919  M 
Street,  NW.,  Washington,  DC  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractor.  International 
Transcription  Services,  Inc.,  (202)  857- 
3800, 1231  20th  Street,  NW. 
Washington,  DC  20036. 

List  ofSubiectt  in  47  CFR  Part  73 

Radio,  broadcasting. 

Part  73  of  Title  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART73-[AMENDED] 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Audiority:  47  U.S.C.  154.  303.  334.  336. 

{73.202    (Amendedl 

2.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  New  Mexico,  is 
amended  by  adding  Channel  268A  and 
Channel  275A  at  Las  Vegas. 

Federal  Communications  Commission. 

John  A.  KarouMS. 

Chief.  Allocations  Branch.  Policy  and  Rules 

Division.  Mass  S4edia  Bureau. 

[FR  Doc.  98-27942  Filed  10-16-98:  8:45  am) 

BUMQ  cooc  cni-ai-u 


FEDERAL  COMMUNICATIGNS 
COMMISSION 

47  CFR  Part  73 

[MM  Doctot  No.  W-107;  RM-«28q 

Radk)  Broadcasting  Servicee:  Gaylord. 

Ml 

AQBICY:  Federal  Communications 

Commission. 

ACTION:  Final  rule. 
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SUIMARV:  This  document  allots 
substitutes  Channel  268 A  for  Channel 
23 7 A  and  modifies  the  license  for 
Station  WMIZ  at  Gay  lord.  Michigan,  to 
specify  operation  on  Channel  26dA,  in 
response  to  a  petition  filed  by  Darby 
Advertising,  Inc.  See  63  FR  38785.  July 
20, 1998.  llie  coordinates  for  Channel 
268A  at  Gaylord  are  45-01-33  and  84- 
39-40.  Canadian  concurrence  has  been 
obtained  for  this  allotment. 

EFFECTIVE  DATE:  November  23. 1998. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kathleen  Scheuerle,  Mass  Media 
Biireau,  (202)  418-2180. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  98-107, 
adopted  September  30,  1998,  and 
released  October  9, 1998.  The  full  text 
of  this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the 
Commission's  Reference  Center  (Room 
239),  1919  M  Street,  NW.  Washington, 
DC.  The  complete  text  of  this  decision 
may  also  be  purchased  from  the 
Commission's  copy  contractors. 
International  Transcription  Services, 
Inc..  1231  20th  Street,  NW., 
Washington.  DC.  20036,  (202)  857-3800. 
facsimile  (202)  857-3805. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

Part  73  of  title  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  73--[AMENOEDI 

1.  The  authority  citation  for  Fait  73 
continues  to  read  as  follows: 

Autliority:  47  U.S.C.  154,  303,  334  and  336. 
§TX20i   [Amended] 

2.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  Michigan,  is  amended 
by  removing  Channel  23 7A  and  adding 
Channel  268A  at  Gaylord. 

Fadersl  Conununications  Commission. 
loha  A.  Karottses, 

Chie/,  Allocations  Branch,  Policy  and  Rules 
Division,  Mass  Media  Bureau. 
IFR  Doc.  98-27941  Filed  10-16-98;  8:45  ami 
aauNQ  oooK  snt-si-r 


FEDERAL  COMMUNICATIONS 

47  CFR  Part  73 

IMM  Docket  No.  97-131;  RM-0078:  RM- 
91SS] 

Radio  Broadcasting  Sarvicas;  TWIn 
FallaandHailay.lD 

AQCNCV:  Federal  Communications 
Commission. 

ACTION:  Final  rule. 

SUMMARY:  This  document  allots  Channel 
269A,  in  lieu  of  previously  proposed 
Channel  294A,  to  Twin  Falls,  Idaho,  as 
that  community's  fourth  local  FM 
service,  in  response  to  a  petition  for  rule 
making  filed  on  behalf  of  )TL 
Communications  Corporation  (RM- 
9078).  See  62  FR  27710.  May  21. 1997. 
Additionally,  in  response  to  a 
counterproposal  filed  on  behalf  of 
Hailey  Local  Service  Co.  (RM-9155). 
Channel  294C  is  allotted  to  Hailey. 
Idaho,  as  that  community's  first  local 
aural  transmission  service.  Coordinates 
used  for  Chaimel  269A  at  Twin  Falls, 
Idaho,  are  42-33-42  and  114-28-12. 
Coordinates  used  for  Channel  294C  at 
Hailey,  Idaho,  are  43-22-03  and  114- 
12-30.  With  this  action,  the  proceeding 
is  terminated. 

DATES:  Effective  November  23, 1998.  A 
filing  window  for  Channel  269A  at 
Twin  Falls,  Idaho,  and  for  Channel  294C 
at  Hailey.  Idaho,  will  not  be  opened  at 
this  time.  Instead,  the  issue  of  opening 
a  filing  window  for  those  channels  will 
be  addressed  by  the  Commission  in  a 
subsequent  Order. 

FOR  FURTHER  MFORMATION  CONTACT: 
Nancy  Joyner.  Mass  Media  Bureau.  (202) 
418-2180.  Questions  related  to  the 
application  filing  process  should  be 
addressed  to  the  Audio  Services 
Division,  (202)  418-2700. 

SUPPLEMENTARY  INFORMATION:  This  iS  a 
sjmopsis  of  the  Commission's  Report 
and  Order.  MM  E)ocket  No.  97-131, 
adopted  September  30,  1998.  and 
released  October  9, 1998.  The  full  text 
of  this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC's 
Reference  Center  (Room  239).  1919  M 
Street.  NW..  Washington,  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  bom  the  Commission's 
copy  contractor.  International 
Transcription  Service.  Inc..  1231  20th 
Street.  NW..  Washington,  DC  20036, 
(202)  857-3800. 

List  ofSabfects  in  47  CFR  Part  73 

Radio  broadcasting. 


Part  73  of  Title  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  73— [AMENDED] 

1.  The  authority  citation  for  part  73 
reads  as  follows: 

Authority:  47  U.S.C  154,  303,  334.  336. 

%7X202    [Amended] 

2.  Section  73.202(b).  the  Table  of  FM 
Allotments  under  Idaho,  is  amended  by 
adding  Hailey.  Channel  294C. 

3.  Section  73.202(b).  the  Table  of  FM 
Allotments  under  Idaho,  is  amended  by 
adding  Channel  269A  at  Twin  Falls. 

Federal  Communications  Commission. 
lohB  A.  KarMMOS, 

Chief.  Allocations  Bmnch,  Policy  and  Rulet 
Division.  Mass  I^dia  Bureau. 
(FR  Doc.  98-27940  Filed  10-16-98;  8:45  am) 
iHJJNO  COM  tnt-01-U 


FEDERAL  COMMUNICATIONS 


47  CFR  Part  73 

[MM  Docket  No.  97-225,  RM-ai73. 
•2S4] 


Radto  Broadcasting  Sarvicaa:  OInay, 
Arehar  City,  Oaniaon-Sharman,  and 
Azia,  TX,  Lawlon,  OK 

AGENCY:  Federal  Communications 

Commission. 

action:  Final  rule. 

SUMMARY:  This  document  reallots 
Channel  248C2  from  Olney,  Texas,  to 
Archer  City.  Texas,  and  modifies  the 
license  of  Station  KRZB  to  specify 
operation  on  Channel  248C2  at  Archer 
Qty.  Also  in  response  to  the  Petition  for 
Rule  Making  filod  by  Texas  Grace 
Communications,  tbis  document  allots 
Channel  282C2  to  Olney.  Texas.  See  62 
FR  17512.  November  19. 1998.  In 
response  to  a  counterproposal  filed  by 
Hunt  Broadcasting,  Inc..  this  document 
also  substitutes  Chaimel  269C  for 
Channel  269C1  at  Denison-Sherman. 
Texas,  reallots  Chaimel  269C  to  Azle, 
Texas,  and  modifies  the  license  of 
Station  KDCM  to  specify  operation  on 
Channel  269C  at  Azle.  In  order  to 
accommodate  this  reallotment,  this 
document  substitutes  Channel  267C1  for 
Channel  268C1  at  Lawton,  Oklahoma, 
and  modifies  the  license  of  Station 
KLAW,  Lawton,  Oklahoma,  to  specify 
operation  on  Channel  267C1.  The 
reference  coordinates  for  Chaimel  248C2 
at  Archer  City.  Texas,  are  33-35-36  and 
98-37-31.  The  reference  coordinates  for 
Channel  282C2  at  Olney.  Texas,  are  33- 
08-47  and  98-52-00.  llie  reference 
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coordinates  for  Channel  269C  at  Azle, 
Texas,  are  33-23-20  and  97-43-03.  The 
reference  coordinates  for  Channel  267C1 
at  Lawton,  Oklahoma,  are  34-32-31  and 
98-31-40.  With  this  action,  the 
proceeding  is  terminated.  A  filing 
window  for  Channel  282C2  at  OLney, 
Texas,  will  not  be  opened  at  this  time. 
Instead  the  issue  of  opening  a  filing 
window  for  this  channel  will  be 
addressed  by  the  Conmiission  in  a 
subsequent  order. 

EFFECTIVE  DATE:  November  17, 1998. 

FOR  FURTHER  INFORMATION  CONTACT: 
Robert  Hayne,  Mass  Media  Bureau, 
(202)418-2177. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Rejrart 
and  Order  adopted  September  23, 1998, 
and  released  October  2, 1998.  The  full 
text  of  this  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Reference 
Center  (Room  239),  1919  M  Street,  NW, 
Washington,  D.C.  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy  contractor. 
International  Transcription  Service. 
Inc..  (202)  857-3805. 1231  M  Stiwt. 
NW.  Washington.  DC  20036. 

List  of  Subiects  in  47  CFR  Part  73 

Radio  broadcasting. 

Part  73  of  Title  47  of  Uie  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART73-{AMENDED] 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

AiitlMMity:  47  U.S.C.  154.  303.  334.  336. 

S  73.202    [Amended] 

2.  Section  73.202(b).  the  Table  of  FM 
Allotments  under  Oldahoma.  is 
amended  by  removing  Channel  268C1 
and  adding  Channel  267C1  at  Lawton. 

3.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  Texas,  is  amended  by 
removing  Channel  269C1  at  Denison- 
Sherman,  and  adding  Azle.  Channel 
269C. 

4.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  Texas,  is  amended  by 
adding  Channel  282C2  at  Olney. 

5.  Section  73.202(b).  the  Table  of  FM 
Allotments  under  Texas,  is  amendckl  by 
removing  Channel  248C2  at  Ohiey  and 
adding  Aicher  Qty.  Channel  248C2. 

Federal  Communications  Commission. 

John  A.  KaroMsos. 

Chief.  Allocations  Branch,  Policy  and  Rules 

Division,  Mass  Media  Bureau. 

IFR  Doc.  98-27939  Filed  10-16-98;  8:45  am) 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 


DEPARTMENT  OF  COMMERCE 

National  Ocaanic  and  Atmospharic 
Administration 


[MM  Docket  No.  97-67,  RM-8996.  RM-9079]      50  CFR  Part  660 


Radio  Broadcasting  Services;  Freeport 
and  Cedarville,  IL 

AGENCY:  Federal  Conununications 

Commission. 

ACTION:  Final  rule. 

SUMMARY:  This  document  allots  Channel 
295A  to  Freeport,  Illinois,  and  Channel 
258A  to  Cedarville.  Illinois.  See  62  FR 
7984.  February  21,  1997;  The  reference 
coordinates  for  Channel  295A  at 
Freeport.  Illinois,  are  42-19-28  and  89- 
35-13.  The  reference  coordinates  for 
ChanneI.258A  at  Cedarville,  Illinois,  are 
42-21-50  and  89-40-59.  With  this 
action,  the  proceeding  is  terminated. 
EFFECTIVE  DATE:  November  17. 1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  Hayne,  Mass  Media  Bureau, 
(202) 418-2177. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Ref>ort 
and  Order  in  MM  Docket  No.  97-67. 
adopted  September  23. 1998.  and 
released  October  2, 1998.  The  full  text 
of  this  decision  is  available  for 
inspection  and  copying  during  nramal 
business  hours  in  the  FCC  Reference 
Center  (Room  239).  1919  M  Street.  NW, 
Washington.  D.C.  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy  contractor. 
International  Transcription  Service. 
Inc..  (202)  857-3805. 1231  M  Street. 
NW.  Washington.  DC  20036. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  Broadcasting. 

Part  73  of  Title  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  73-(AMENDED] 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154.  303,  334,  336. 

§73.202    [Amended] 

2.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  Illinois,  is  amended 
by  adding  Channel  295A  at  Freeport. 

3.  Section  73.202(b).  the  Table  of  FM 
Allotments  under  Illinois,  is  amended 
by  adding  Cedarville.  Channel  258A. 

Federal  Communications  Commission. 
John  A.  Karousos, 

Chief  Allocations  Bmnch,  Policy  and  Rules 
Division,  Mass  Media  Bureau. 
(FR  Doc.  98-27938  Filed  10-16-98;  8:45  ami 
■lUjNO  cooc  sni-oi-u 


[Docket  No.  98071 41 74-82SO-02:  LD. 
061896B] 


andM 
Pacific 


RIN064S-AK60 

Fisheries  Off  Wast  Coast 
the  Wastam  Pacific;  Waslam 
Precious  Coral  Fishsrias; 
3 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS).  National  Oceanic  and 
Atmospheric  Administration  (NOAA). 
Commerce 
ACTION:  Final  rule. 

SUMMARY:  NMFS  issues  this  final  rule  to 
implement  Amendment  3  to  the  Fishery 
Management  Plan  for  the  Precious  Coral 
Fisheries  of  the  Western  Pacific  Region 
(FMP).  This  rule  establishes  homework 
procedures  enabling  management 
measures  to  be  established  and/or 
changed  via  rulemaking  rather  than 
through  FMP  amendment.  This  action 
will  allow  the  Western  Pacific  Fishery 
Management  Council  (Council)  to 
respond  quickly  to  rapid  changes  in  the 
Western  Pacific  precious  corals 
fisheries. 

DATES:  Efiiective  November  18. 1998. 
ADDRESSES:  Copies  of  Amendment  3 
may  be  obtained  from  Kitty  Simonds. 
Executive  Ehrector.  Western  Pacific 
Fishery  Management  Council.  1164 
Bishop  St..  Suite  1400.  Honolulu,  HI 
96813. 

FOR  FURTHER  MFORMATION  CONTACT: 
Alvin  Katekaru.  Fishery  Management 
Specialist.  Pacific  Islands  Area  Office. 
NMFS  at  (808)  973-2985  or  Kitty 
Simonds  at  (808)  522-8220. 
SUPPLEMBTTARY  MFORMATION:  The  FMP 
was  approved  in  1980  and  governs  the 
harvest  of  precious  corals  in  the  U.S. 
exclusive  economic  zone  of  the  western 
Pacific  region.  This  riile.  which 
implements  Amendment  3.  establishes 
framework  procedures  enabling  the 
Council  and  NMFS  to  change  elements 
of  the  management  regime  governing  the 
Western  Pacific  precious  coral  fisheries 
through  rulemaidng  rather  than  by  FMP 
amendment.  The  procedures  specify 
how  certain  new  management  measures 
may  t>e  established  through  rulemaking 
if  new  information  demonstrates  that 
there  are  biological,  social,  or  economic 
concerns  in  the  precious  coral  permit 
areas.  Also,  the  framework  includes 
somewhat  more  streamlined  procedures 
aUowing  adjustments  to  established 
management  measures.  Under  the 
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framework,  the  Southwest  Regional 
Administrator,  NMFS,  with  the 
concurrence  of  the  Coiuicil.  could 
initiate  rulemaking.  Before  taking  an 
action  under  the  framework  process,  the 
impacts  of  that  action  would  be 
analyzed.  Advance  public  notice,  public 
discussion,  and  consideration  of  public 
comment  on  each  framework  action  are 
required. 

Amendment  3  describes  the 
framework  procedure  in  more  detail 
than  the  regulatory  text  of  this  rule.  The 
history  of  the  development  of 
Amendment  3  is  sununarized  in  the 
preunble  to  the  proposed  rule  (63  FR 
39064,  July  21,  1998)  and  is  not 
repeated  here. 

Comments 

No  comments  were  received  bom  the 
public  on  the  proposed  rule. 

Qianges  to  the  Proposed  Rule 

NMFS  simplified  the  last  sentence  in 
section  660.89(d)(2)  to  read  "If  approved 
by  the  Regional  Administrator,  NMFS 
may  implement  the  Council's 
recommendation  by  rulemaking."  In  the 
proposed  rule  the  sentence  ended  with 
"  ...and  final  rulemaking.  In  some 
instances,  or  if  circiunstances  warrant, 
by  proposed  and  final  rulemaking."  The 
word  "rulemaking"  alone  should 
indicate  NMFS  will  adhere  to  the 
Administrative  Procedure  Act,  which 
generally  requires  a  Federal  Register 
notice  giving  advance  notice  and 
soliciting  public  comment  before  an 
agency  issues  a  final  rule. 

ClassificatioD 

The  Administrator,  Southwest  Region, 
NMFS,  determined  that  Amendment  3 
is  necessary  for  the  conservation  and 
management  of  the  precious  coral 
fisheries  and  that  it  is  consistent  with 
the  Magnuson-Stevens  Fishery 
Conservation  and  Management  Act  and 
other  applicable  laws. 

This  final  rule  has  been  determined  to 
be  not  significant  for  purposes  of  E.O. 
12866. 

The  Assistant  General  Counsel  for 
Legislation  and  Regulation  of  the 
Department  of  Commerce  certified  to 
the  Chief  Coimsel  for  Advocacy  of  the 
Small  Business  Administration  when 


the  rule  was  proposed,  that  it  would  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
No  comments  were  received  regarding 
this  certification.  Since  the  basis  for  this 
certification  has  not  changed,  a 
regulatory  flexibility  analysis  was  not 
prepared. 

List  of  Subjects  in  50  CFR  Part  660 

Administrative  practice  and 
procedure,  American  Samoa,  Fisheries, 
Fishing,  Guam,  Hawaiian  Natives, 
Indians,  Northern  Mariana  Islands. 
Reporting  and  recordkeeping 
requirements. 

Dated:  October  13. 1998. 
RoUand  A.  Sduaittm. 
Assistant  Administrator  for  Fisheries, 
National  Marine  Fisheries  Service. 

For  the  reasons  set  out  in  the 
preamble,  50  CFR  part  660  is  amended 
as  follows: 

PART  660  -  FISHERIES  OFF  WEST 
COAST  STATES  AND  IN  THE 
WESTERN  PACmC 

1 .  The  authority  citation  for  part  660 
continues  to  read  as  follows: 

AMthority:  16  VS.C  1801  et  seq. 

2.  A  new  $  660.89  is  added  to  subpart 
F  to  read  as  follows: 

S96ft88    rfamewiofk  prooedufea, 

(a)  Introduction.  Established 
management  measures  may  be  revised 
and  new  management  measiues  may  be 
established  and/or  revised  through 
rulemaking  if  new  information 
demonstrates  that  there  are  biological, 
social,  or  economic  concerns  in  a 
precious  coral  permit  area.  The 
tollowing  framework  process  authorizes 
the  implementation  of  measures  that 
may  affect  the  operation  of  the  fisheries, 
gear,  quotas,  season,  or  levels  of  catch 
and/or  in  effort. 

(b)  Annual  report.  By  June  30  of  each 
year,  the  Council-appointed  Precious 
Coral  Team  will  prepare  an  unnnal 
report  on  the  fisheries  in  the 
management  area.  The  report  will 
contain,  among  other  tbings, 
recommendations  for  Council  action 
and  an  assessment  of  the  urgency  and 
effects  of  such  action(s). 


(c)  Procedure  for  established 
measures.  (1)  Established  measures  are 
management  measures  that,  at  some 
time,  have  been  included  in  regulations 
implementing  the  FMP,  and  for  which 
the  impacts  have  been  evaluated  in 
Council/NMFS  documents  in  the 
context  of  current  conditions. 

(2)  According  to  the  framework 
procedures  of  Amendment  3  to  the 
FMP,  the  Council  may  recommend  to 
the  Regional  Administrator  that 
established  measures  be  modified, 
removed,  or  re-instituted.  Such 
recommendation  will  include 
supporting  rationale  and  analysis  and 
will  be  made  after  advance  public 
notice,  public  discussion,  and 
consideration  of  public  comment. 
NMFS  may  implement  the  Council's 
recommendation  by  rulemaking  if 
approved  by  the  Regional 
Administrator. 

(d)  Procedure  for  new  measures.  (1) 
New  measures  are  management 
measures  that  have  not  been  included  in 
regulations  implementing  the  FMP,  or 
for  which  the  impacts  have  not  been 
evaluated  in  Council/NMFS  docimients 
in  the  context  of  current  conditions. 

(2)  Following  the  framework 
procedures  of  Amendment  3  to  the 
FMP,  the  Council  will  publicize, 
including  by  a  Federal  Register 
document,  and  solicit  public  comment 
on,  any  proposed  new  management 
measure.  After  a  Council  meetitag  at 
which  the  measure  is  discussed,  the 
Council  will  consider  recommendations 
and  prepare  a  Federal  Register 
docimient  summarizing  the  Council's 
deliberations,  rationale,  and  analysis  for 
the  preferred  action  and  the  time  and 
place  for  any  subsequent  Council 
meeting(s)  to  consider  the  new  measiue. 
At  a  subsequent  public  meeting,  the 
Coimcil  will  consider  public  comments 
and  other  information  received  before 
making  a  recommendation  to  the 
Regional  Administrator  about  any  new 
measure.  If  approved  by  the  Regional 
Administrator.  NMFS  may  implement 
the  Coimcil's  recommendation  by 
rulemaking. 
(FR  Doc.  98-27972  Filed  10-16-98;  8:45  am) 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  ttie  putiiic  of  the  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  inttw 
rule  making  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 

21  CFR  part  1310 
[DEA  NumberlSTP] 
RIN  1117-AA31 

Exemption  of  Chemical  Mixtures; 
Correction 

AQENCY:  Ehug  Enforcement 
Administration  (DEA),  Justice. 
ACTION:  Correction  to  notice  of  proposed 
rulemaking. 

summary:  This  document  contains 
corrections  to  the  proposed  rule  (DEA- 
137P)  which  was  published  Wednesday, 
September  16. 1998.  (63  FR  49506).  The 
proposed  rule  related  to  the 
implementation  of  those  portions  of  the 
Domestic  Chemical  Diversion  Control 
Act  of  1993  (Pub.  L.  103-200]  that 
exempt  from  regulation  under  the 
Controlled  Substances  Act  certain 
chemical  mixtures  that  contain 
regulated  chemicals. 
FOR  FURTHER  INFORMATION  CONTACT: 
Frank  O.  Sapienza,  Chief,  Drug  and 
Chemical  Evaluation  Section.  OfBce  of 
Diversion  Control,  Drug  Enforcement 
Administration,  Washington,  DC  20537, 
Telephone  (202)  307-7183. 
SUPPLEMENTARY  WFORMATION: 

Background 

The  proposed  regulations  that  are 
subject  to  this  correction  make 
amendments  to  parts  1300  and  1310  of 
Title  21  of  the  Code  of  Federal 
Regulations  to  exempt  from  regulation, 
under  the  Controlled  Substances  Act, 
certain  chemical  mixtures  that  contain 
listed  chemicals. 

Need  for  Correction 

As  published,  the  proposed  rule 
contains  the  following  errors  that  may 
cause  confusion:  1)  reference  is  made  to 
a  nonexistent  paragraph  (g)  in  the 
amendatory  language  of  21  CFR 
1310.12;  2)  the  amendatory  language  of 
21  <7R  1310.13  (i)  is  incomplete:  and  3) 


there  are  several  typographical  errors  in 
the  "Supplementary  Information" 
section. 

Accordingly,  the  publication  on 
September  16. 1998  of  the  proposed  rule 
(DEA-137P),  which  was  the  subject  of 
FR  Doc.  98-24293,  is  corrected  as 
follows: 

Supplementary  Information — 
[Correction] 

1.  On  page  49506,  in  the  third 
column,  twentieth  line  frtim  the  bottom 
correct  "caused"  to  read  "used". 

2.  On  page  49508,  first  column, 
eighteenth  line,  correct  "21  U.S.C 
802(39)(a)((v)"  to  read  "21  U.S.C. 
802(39)(A)(v)" 

3.  On  page  49508,  first  column,  first 
fiill  paragraph,  twenty  third  line  correct 
"Methamphetamine  Control  Act  of 
1966"  to  read  "Methamphetamine 
Control  Act  of  1996". 

4.  On  page  49508.  first  column,  eighth 
line  from  the  bottom,  correct  "21  U.S.C 
802(39)(a)(iu)"  to  read  "21  U.S.C 
802(39)(A)(iii)". 

5.  On  page  49508,  second  column, 
eight  line  from  the  top,  insert  "appear" 
after  "not". 

6.  On  page  49508,  second  column, 
fourth  line  from  bottom  of  last  full 
paragraph  correct  "and"  to  read  "or". 

7.  On  page  49510.  third  colunm,  eight 
line  from  the  bottom,  replace  "grining" 
with  "grinding". 

8.  On  page  49512  on  the  first  line  of 
the  first  column  replace  "1998"  with 
"1988". 

f13iai2    [Correcled] 

1.  On  page  49514,  in  the  third 
column,  in  §  1310.12  paragraph  (a) 
remove  "(c),  (d)  and  (g)"  of  the  second 
line  and  add  "(c)  and  (d)"  in  its  place. 

f13iai3    [Corrseted] 

2.  On  page  49517,  in  the  second 
column,  in  §  1310.13.  paragraph  (i) 
remove  the  colon  following  "section" 
and  add  "and  are  exempted  by  the 
Administrator  from  application  of 
sections  302. 303,  310, 1007,  and  1008 
of  the  Act  (21  U.S.C.  822-3.  830,  and 
957-8):" 

Dated:  October  14. 1998. 
Donnie  R.  Mardiall. 
Acting  Deputy  Administrator,  Drug 
Enforcement  Administration. 
(FR  Doc.  98-27991  Filed  10-16-98;  8:45  am] 
■aiJNQ  OOOC  441S-0S-H 


DEPARTMENT  OF  LABOR 

Mbie  Safety  and  Health  Administration 

30  CFR  Parts  72  and  75 
Rm  1219-AA74 

Diesel  Particulale  Mailer  Exposure  Of 
Underground  Coal  Miners 

AGENCY:  Mine  Safety  and  Health 
Administration  (MSHA),  Labor. 
ACTION:  Proposed  rule;  notice  of 
hearings:  and  close  of  record. 

SUMMARY:  MSHA  is  announcing  public 
hearings  regarding  the  Agency's 
proposed  rule  addressing  diesel 
particulate  matter  exposure  of 
undergroimd  coal  miners,  which  was 
published  in  the  Federal  Register  on 
April  9, 1998.  These  hearings  will  be 
held  under  section  101  of  the  Federal 
Mine  Safety  and  Health  Act  of  1977. 
The  rulemaking  record  will  remain  open 
until  February  16, 1999. 

DATES:  All  requests  to  make  oral 
presentations  for  the  record  should  be 
submitted  at  least  5  days  prior  to  eadi 
hearing  date.  However,  you  do  not  have 
to  give  a  written  request  to  be  provided 
an  opportiuiity  to  speak.  The  public 
hearings  are  scheduled  to  be  held  at  the 
following  locations  on  the  dates 
indicated: 
November  17. 1998— Salt  Lake  Qty. 

Utah 
November  19. 1998 — Beaver.  West 

Virginia  (Beckley) 
December  15. 1998 — Mt.  Vernon. 

Illinois 
December  17. 1998 — Birmingham. 

Alabama 

Each  hearing  will  last  from  9:00  a.m. 
to  5:00  p.m..  but  will  continue  into  the 
evening  if  necessary. 

The  record  will  remain  open  lutil 
February  16.  1999. 

ADDRESSES:  Send  requests  to  make  oral 
presentations  to:  MSHA,  Office  of 
Standards,  Regulations,  and  Variances, 
Room  631. 4015  Wilson  Boulevard. 
Arlington.  VA  22203-1984. 

The  hearings  will  be  held  at  the 
following  locations: 

November  17. 1998— Salt  Palace 
Convention  Center.  100  S.  West  Temple, 
Salt  Lake  City,  Utah,  84101. 

November  19, 1998 — National  Mine 
Health  &  Safety  Academy,  Auditorium, 
1301  Airport  Road,  Beaver,  West 
Virginia  (Beckley)  25813-9426. 
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December  15, 1998 — Ramada  Inn,  405 
S.  44th  Street.  Mt.  Vernon,  Illinois, 
62864. 

December  17. 1998 — Radisson  Hotel, 
808  20th  Street  South.  Birmingham, 
Alabama  35205. 

FOR  FURTHER  INFORMATION  CONTACT: 
Carol  J.  Jones,  Acting  Director;  Office  of 
Standards,  Regulations,  and  Variances; 
MSHA;  703-235-1910. 
SUPPLEMENTARY  INFORMATION:  On  April 
9.  1998,  (63  FR  17492),  MSHA 
published  a  proposed  rule  to  reduce  the 
risks  to  underground  coal  miners  of 
serious  health  hazards  that  are 
associated  with  exposure  to  high 
concentrations  of  diesel  particulate 
matter  (dpm).  DPM  is  a  very  small 
particle  in  diesel  exhaust.  Underground 
miners  are  exposed  to  far  higher 
concentrations  of  this  fine  particulate 
than  any  other  group  of  workers.  The 
best  available  evidence  indicates  that 
such  high  exposures  put  these  miners  at 
excess  risk  of  a  variety  of  adverse  health 
effects,  including  lung  cancer. 

The  proposed  rule  for  underground 
coal  mines  would  require  that  mine 
operators  install  and  maintain  high- 
efficiency  nitration  systems  on  certain 
types  of  diesel-powered  equipment. 
Underground  coal  mine  operators 
would  also  be  required  to  train  miners 
about  the  hazards  of  dpm  exposure. 

The  comment  period  was  scheduled 
to  close  on  August  7, 1908.  However, 
due  to  requests,  from  the  mining 
community,  the  Agency  extended  the 
comment  period  for  an  additional  60 
days,  until  October  9.  1998. 

MSHA  will  hold  pubic  hearings  to 
receive  additional  public  comment.  The 
hearings  will  address  any  issues 
relevant  to  the  rulemaking. 

The  hearings  will  be  conducted  in  an 
informal  manner  by  a  panel  of  MSHA 
officials.  Although  formal  rules  of 
evidence  or  cross  examination  will  not 
apply,  the  presiding  official  may 
exercise  discretion  to  ensure  the  orderly 
progress  of  the  hearings  and  may 
exclude  irrelevant  or  unduly  repetitious 
material  and  questions. 

Each  session  will  begin  with  an 
opening  statement  from  MSHA. 
followed  by  an  opportunity  for  members 
of  the  public  to  make  oral  presentations. 
The  hearing  panel  may  ask  questions  of 
speakers.  At  the  discretion  of  the 
presiding  official,  the  time  allocated  to 
speakers  for  their  presentations  may  be 
limited.  In  the  interest  of  conducting 
productive  hearings.  MSHA  will 
schedule  speakers  in  a  manner  that 
allows  all  points  of  view  to  be  heard  as 
effectively  as  possible. 

Verbatim  transcripts  of  the 
proceedings  will  be  prepared  and  made 


a  part  of  the  rulemaking  record.  Copies 
of  the  hearing  transcripts  will  be  make 
available  for  pubic  review. 

MSHA  will  accept  additional  written 
comments  and  other  appropriate  data 
for  the  record  from  any  interested  party, 
including  those  not  presenting  oral 
statements.  Written  comments  and  data 
submitted  to  MSHA  will  be  included  in 
the  rulemaking  record.  To  allow  for  the 
submission  of  post-hearing  comments, 
the  record  will  remain  open  until 
February  16, 1999.  This  provides  ten 
months  from  publication  for  the  public 
to  comment  on  this  proposed  rule. 

Dated  October  IS.  1998. 
Marvin  W.  Nichob.  Jr.. 

Deputy  Assistant  Secretary  for  Mine  Safety 
and  Health. 

[FR  Doc  98-27976  Filed  10-16-98;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40CFRPart52 
(Sl>-001-0002b;  FRL-6175-SI 

Ctoan  Air  Act  Approval  and 
Promulgation  of  Stata  hnplafnantation 
Plan  for  South  Dakota;  Ravlalona  to 
ttM  Air  Pollution  Control  Program 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  I*roposed  rule. 

SUMMARY:  EPA  is  proposing  to  approve 
certain  State  implementation  plan  (SIP) 
revisions  submitted  by  the  designee  of 
the  Governor  of  South  Dakota  on  May  2, 
1997.  The  May  2,  1997  submittal 
included  revisions  to  the  Administrative 
Rules  of  South  Dakota  (ARSD) 
pertaining  to  the  State's  regulatory 
definitions,  minor  source  operating 
permit  regulations,  open  burning  rules, 
stack  testing  rules,  and  new  source 
performance  standards  (NSPS).  This 
document  pertains  to  the  entire  State 
SIP  submittal  with  the  exception  of  the 
revisions  to  the  NSPS  regulations  and 
the  new  State  provision  regarding 
pretesting  of  new  fuels  or  raw  materials: 
EPA  will  act  on  those  two  regulations 
separately. 

In  the  Rules  section  of  this  Federal 
Register,  EPA  is  approving  the  State's 
SIP  revision  as  a  direct  final  rule 
without  prior  proposal  because  the 
Agency  views  this  as  a  noncontroversial 
SIP  revision  and  anticipates  no  adverse 
comments.  A  detailed  rationale  for  the 
approval  is  set  forth  in  the  direct  final 
rule.  If  no  adverse  comments  are 
received  in  response  to  this  rule,  no 
further  activity  is  contemplated  in 


relation  to  this  rule.  If  EPA  receives  - 
adverse  comments,  the  direct  final  rule 
will  be  withdrawn  and  all  public 
comments  received  will  be  addressed  in 
a  subsequent  final  rule  based  on  this 
proposed  rule.  EPA  will  not  institute  a 
second  comment  period  on  this  action. 
Any  parties  interested  in  commenting 
on  this  action  should  do  so  at  this  time. 
DATES:  Comments  must  be  received  in 
writing  on  or  before  November  18. 1998. 
ADDRESSES:  Written  comments  may  be 
mailed  to  Richard  R.  Long.  8P-AR,  at  the 
EPA  Region  VIII  OfBce  listed.  Copies  of 
the  documents  relevant  to  this  action 
are  available  for  public  inspection 
during  normal  business  hours  at  the  Air 
and  RLadiation  Program,  Environmental 
Protection  Agency,  Region  Vm.  999 
18th  Street,  suite  500.  Denver.  Colorado. 
80202.  Copies  of  the  State  docuinents 
relevant  to  this  action  are  available  for 
public  inspection  at  the  Air  Quality 
Program,  Department  of  Environment 
and  Natiual  Resources,  Joe  Foss 
Building,  523  East  Capitol,  Pierre,  South 
Dakota  57501. 

FOR  FURTHER  INFORMATION  CONTACT: 
Vicki  Stamper,  EPA  Region  VIII,(303) 
312-6445. 

SUPPI^MENTARY  INFORMATION:  See  the 
information  provided  in  the  Direct  Final 
action  of  the  same  title  which  is  located 
in  the  Rules  and  Regulations  section  of 
this  Federal  Register. 

Authority:  42  U.S.C.  7401  et  seq. 

Dated:  September  24, 1998. 
lack  W.  MoGraw, 

Acting  Regional  Administrator,  Region  VUI. 
IFR  Doc.  98-27839  Filed  10-16-98;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40CFRPart63 
[FRL-617ft-q 

National  Emiaalon  Standards  for 
Hazardous  Air  Pollutants  for 
Manufacturing  of  Nutritional  Yoast 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Proposed  rules;  notice  of  public 

hearing. 

SUMMARY:  The  Environmental  Protection 
Agency  (EPA)  is  proposing  standards  to 
limit  emissions  from  faciUties  that 
manufacture  nutritional  yeast  and  are 
major  sources  of  hazardous  air  pollutant 
(HAP)  emissions,  particularly 
acetaldehyde.  The  proposed  standards 
would  carry  out  section  1 1 2  of  the  Clean 
Air  Act,  as  amended  November  15, 1990 
(the  Act),  to  protect  the  public  health  by 
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reducing  these  emissions  from  new  and 
existing  facilities.  The  Act  requires 
these  sources  to  achieve  an  emissions 
level  consistent  with  installing  and 
operating  maximum  achievable  control 
technology  (MACT).  The  proposed 
standards  would  eliminate 
approximately  43  percent  of  nationwide 
HAP  emissions  from  these  sources. 
DATES:  Comments.  Comments  must  be 
received  on  or  before  December  18. 
1998. 

Public  Hearing.  Contact  us  by 
November  2, 1998  to  request  to  speak  at 
a  public  hearing.  If  we  receive  one  or 
more  requests,  we  will  hold  the  hearing 
at  10:00  a.m.  on  November  16. 1998.  If 
you  wish  to  speak  or  to  ask  if  a  hearing 
will  be  held,  contact  the  person  named 
under  FOR  FURTHER  MFORMATION 
CONTACT. 

ADDRESSES:  Public  Hearing.  If  a  public 
hearing  is  requested  it  will  be  held  at 
our  Office  of  Administration's 
Auditorium  in  Research  Triangle  Paiii. 
North  Carolina. 

Comments.  Send  comments  (in 
duplicate  if  possible)  to:  Air  and 
Radiation  Docket  and  Information 
Center  (6102).  Attention  Docket  Number 
A-97-13,  Room  M-1500.  U.  S. 
Environmental  Protection  Agency.  401 
M  Street,  S.W..  Washington,  DC  20460. 
You  may  also  send  comments  and  data 
by  electronic  mail  (e-mail)  to:  a-and-r- 
docket^pamail.epa.gov.  (See 
SUPPLEMENTARY  M«FORMATI0N,  below,  for 
more  on  file  formats  and  so  on.)  Be  sure 
to  include  the  docket  mmiber.  A-97-13. 
on  your  comment. 

Docket.  Docket  No.  A-97-13  contains 
information  relevant  to  the  proposed 
rule.  You  can  read  and  copy  it  between 
8:00  a.m.  and  5:30  p.m..  Monday 
through  Friday  (except  for  Federal 
holidays),  at  our  Air  and  Radiation 
Docket  and  Information  Center  (6102). 
401  M  Street.  S.W..  Washington.  DC 
20460:  telephone  (202)  260-7548.  Go  to 
Room  M-1500,  Waterside  Mall  (ground 
floor).  The  docket  office  may  charge  a 
reasonable  fee  for  copying. 
FOR  FURTHER  MFORMATION  CONTACT:  Ms. 
Michele  Aston,  Policy  Planning  and 
Standards  Group,  Emission  Standards 
.  Division.  (MD-13).  U.  S.  Environmental 
Protection  Agency.  Research  Triangle 
Park.  North  CaroUna  27711;  telephone 
number  (919)  541-2363;  facsimile 
number  (919)  541-0942;  electronic  mail 
address 
"aston.micheleOepamail.epa.gov.'' 

SUPPLEMENTARY  INFORMATION: 

Regulated  Entities 

If  your  facility  manufectxires 
nutritional  yeast,  which  we  consider  to 
-  be  varieties  of  Sacchawmyces 


cerevisiae,  it  may  be  a  "regulated 
entity."  In  addition,  the  proposed  rule 
would  apply  to  your  facility  only  if  the 
yeast  is  made  for  the  purpose  of 
becoming  an  ingredient  in  dough  for 
bread  or  any  other  yeast-raised  baked 
product,  or  for  becoming  a  nutritional 
food  additive.  Regulated  categories  and 
ientities  include  sources  listed  in  the 
main  Standard  Industrial  Classification 
code  for  them  (2099.  Food  Preparations 
Not  Elsewhere  Gassified.) 

This  description  is  just  a  gmde  to 
entities  likely  to  be  regulated  by  final 
action  on  this  proposal.  It  lists  the  types 
of  entities  we  think  may  lie  regiilated. 
but  you  should  examine  the 
applicability  criteria  in  section  n  of  this 
preamble  and  in  §  63.2131  of  the 
proposed  rule  to  determine  whether 
your  facility  is  likely  to  be  regulated  by 
final  action  on  this  proposal.  If  you  have 
any  questions  about  whether  your 
CaciUty  may  need  to  meet  the  standards, 
call  the  person  named  under  FOR 
FURTHER  S^ORMATKM  CONTACT. 

Electronic  Access  and  Filing  AddriSisi 

You  can  get  this  notice,  the  proposed 
regulatory  texts,  and  other  background 
information  in  Docket  No.  A-97-13  by 
contacting  our  Air  and  Radiation  Docket 
and  Information  Center  (see  ADDRESSES). 
Or  go  to  our  web  site  at  "bttp-J/ 
www.epa.gov/ttn/oarpg/ramainJitml" 
for  electronic  versions  of  the  proposal 
preamble  and  regulation,  as  well  as 
other  information.  For  assistance  in 
downloading  files,  call  the  TTN  HELP 
line  at  (919)  541-5384. 

If  you  send  comments  by  electronic 
mail  (e-mail)  to  "a-and-r- 
docketOepamail.epa.gov."  be  sure 
they're  in  an  ASCII  file  and  don't  use 
special  charactere  or  encryption.  We 
will  also  accept  comments  and  data  on 
diskette  in  WordPerfect  5.1  or  6.1  or 
ASCn  file  format.  You  may  file 
comments  on  the  proposed  rule  online 
at  many  Federal  Etepository  Libraries. 
Identify  all  comments  and  data  in 
electronic  form  by  the  docket  number 
(A-97-13).  Don't  send  any  confidential 
business  information  through  electronic 
mail. 

Ontline 

The  information  presented  in  this 
preamble  is  organized  as  follows: 

1.  What  is  the  subfect  and  purpose  of  this 
rule? 

n.  Does  this  rule  apply  to  me? 

ni.  What  procedures  did  we  follow  to 
develop  the  proposed  rule? 

IV.  What  are  the  proposed  emission 
standards? 

V.  How  do  I  show  initial  compliance  with 
the  standard? 

VI.  What  monitoring  must  I  do  to  show 
ongoing  compliance? 


Vn.  What  if  I  use  an  add-on  control 
technology  to  comply  with  the  standard? 

vm.  What  notification,  recordkeeping,  and 
reporting  requirements  must  I  follow? 

DC.  What  is  the  basis  Ux  selecting  the  level 
of  the  proposed  standards? 

X.  What  is  the  basis  for  selecting  the  format 
of  the  profXMed  standards? 

XL  Why  did  we  select  the  proposed 
monitoring  requirements? 

Xn.  Why  did  we  select  the  proposed  test 
methods? 

XnL  Why  did  we  select  the  proposed 
notification,  reporting,  and  reconU:eeping 
requirements? 

XIV.  How  can  I  comment  on  this  proposed 
rule? 

XV.  What  are  the  administiative 
requirements  for  this  proposed  rule? 

XVI.  What  is  the  sUtutory  authority  for  this 
proposed  rule? 

L  What  is  tlw  Subject  wad  Poipoee  of 
This  Ruler 

The  Act  requires  EPA  to  establish 
standards  to  control  HAP  emissions 
from  source  categories  selected  undw 
section  112(c)  of  the  Act.  An  initial 
soiuce  category  list  was  pubUshed  in 
the  Federal  Register  aa  July  16, 1992 
(57  FR  31576).  The  "baker's  yeast 
manufacturing"  source  category  is 
under  the  "Food  and  Agricidture" 
industry  group.  To  clarify  the  scope  of 
the  rule  and  distinguish  it  &x>m 
regulation  of  bakeries,  we  dianged  the 
name  of  the  source  category  to 
"manufacturing  of  nutriticmal  yeast." 
Whenever  we  use  "you"  ot  "your"  in 
this  preamble  or  proposed  rule,  we 
mean  the  owner  or  operator  of  a  facility 
that  manufactures  nutritional  yeast.  We 
have  identified  10  existing  facilities  in 
the  source  category. 

The  purpose  of  the  proposed  rule  is 
to  reduce  emissions  of  HAP  from  maior 
sources  that  manufacture  nutritional 
yeest.  Under  the  Act.  a  major  source  is 
one  with  the  potential  to  emit  at  least 
9.1  megagrams  per  year  (Mg/yr)  (10  tcms 
per  year  [tpy])  of  any  one  HAP  or  22.7 
Mg/yr  (25  tpy)  of  combined  HAPs.  We 
estimate  at  least  9  of  these  facilities  may 
be  major  sources  and  that  annual 
baseline  emissions  of  acetaldehyde  from 
this  source  category  are  254  tpy.  The 
proposed  rule  would  eliminate 
approximately  43  percent  of  these 
emissicms. 

The  HAP  emitted  from  the  nutritional 
yeast  manufacturing  process  is 
acetaldehyde.  The  primary  acute  (short- 
term)  effect  of  inhalaticH)  exposure  to 
acetaldehyde  is  irritation  of  the  eyes, 
skin,  and  respiratory  tract  and.  at 
extremely  high  concentrations, 
respiratory  paralysis  and  death.  Data 
inaa  animal  studies  suggest  that 
acetaldehyde  may  be  a  potential 
developmental  toxin,  and  an  increased 
incidence  of  nasal  timiors  in  rats  and 
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laryngeal  tumors  in  hamsters  has  been 
observed  following  inhalation  exposure 
to  acetaldehyde.  Human  health  effects 
data  do  not  currently  exist,  but  we  have 
classified  acetaldehyde  as  a  probable 
human  carcinogen  of  low  carcinogenic 
hazard. 

On  September  14, 1998.  EPA 
published  in  the  Federal  Register  a 
notice  of  draft  integrated  urban  air 
toxics  strategy  to  comply  with  section 
112(k),  112(c)(3)  and  section  202(1)  of 
the  Clean  Air  Act.  In  that  Federal 
Register  document,  acetaldehyde  is 
included  among  the  draft  list  of  HAP 
that  we  believe  pose  the  greatest  threat 
to  public  health  in  urban  areas,  and 
manufacturing  of  nutritional  yeast  is 
included  on  the  draft  list  of  source 
categories  for  regulation  under  section 
112(k).  See  63  PR  49239,  September  14, 
1998. 

We  recognize  that  the  degree  of 
adverse  effects  to  human  health  from 
exposure  to  acetaldehyde  can  range 
from  mild  to  severe,  llie  extent  and 
degree  to  which  the  human  health 
effects  may  be  experienced  is  dependent 
upon  (1)  the  ambient  concentration 
observed  in  the  area  (as  influenced  by 
emission  rates,  meteorological 
conditions,  and  terrain).  (2)  the 
frequency  of  and  duration  of  exposures, 
(3)  characteristics  of  exposed 
individuals  (genetics,  age.  pre-existing 
health  conditions,  and  lifestyle),  which 
vary  significantly  with  the  population, 
and  (4)  pollutant-specific  characteristics 
(toxicity,  halMifia  in  the  environment, 
bioaccumulation,  and  persistence.) 

Acetaldehyde  comprises 
approximately  18  percent  of  die  total 
volatile  organic  compounds  (VOC) 
emitted  from  nutritional  yeast 
manufacturing.  We  estimate  the  current 
nationwide  emissions  from  nutritional 
yeast  manufacturing  facilities  to  be 
1 ,400  tons  per  year  of  VOC.  The 
proposed  emission  controls  for  HAP 
will  reduce  non-HAP  VOC  emissions  as 
well.  The  proposed  rule  would  reduce 
nationwide  VOC  emissions  by 
approximately  43  percent,  to  estimated 
nationwide  emissions  of  800  tons  per 
year  VOC.  Emissions  of  VOC  have  been 
associated  with  a  variety  of  health  and 
welfare  impacts. 

Volatile  orgaiuc  compound  emissions, 
together  with  nitrogen  oxides,  are 
precursors  to  the  formation  of 
tropospheric  ozone,  or  smog.  Exposure 
to  ambient  ozone  is  responsible  for  a 
series  of  public  health  impacts,  such  as 
alterations  in  lung  capacity;  eye,  nose, 
and  throat  irritation;  nausea;  and 
aggravation  of  existing  respiratory 
disease.  Ozone  exposure  can  also 
damage  forests  and  crops. 


We  do  not  expect  any  significant 
other  environmental  or  energy  impacts 
resulting  from  the  proposed  rule.  Actual 
compliance  costs  will  depend  on  each 
source's  existing  equipment  and  the 
modifications  they  make  to  comply  with 
the  standard.  According  to  one  estimate, 
up  to  half  of  existing  facilities  may  fiace 
average  capital  costs  of  $385,000  and 
annual  operating  costs  of  $74,000. 
However,  a  source's  capital  costs  could 
exceed  $1.5  million  if  it  has  to  replace 
a  fermentation  vessel  to  comply  with 
the  proposed  standard.  The  remaining 
facilities  would  not  require  significant 
capital  expenses,  but  they  would  face 
similar  aimual  operating  costs. 

II.  Does  This  Rule  Apply  to  Me? 

The  proposed  rule  applies  to  you  if 
you  own  or  operate  any  nutritional  yeast 
manufacturing  facility  that  is  located  at 
a  facility  that  is  a  major  soun»  of  HAP 
emissions.  You  would  also  have  to 
follow  the  proposed  rule  if  your  facility 
is  a  non-major  (area)  source  but  later 
increases  its  potential  to  emit  HAP  to 
major  source  levels. 

If  your  facility  is  a  major  source  under 
this  regulation,  each  fermentation 
production  line  dedicated  to  production 
of  Saccharomyces  cerevisiae  (nutritional 
yeast,  also  known  as  baker's  yeast) 
.  would  be  required  to  meet  the  proposed 
emission  limits.  A  "fermentation 
production  line"  means  all  fermenters 
exceeding  7,000  gallons  capacity  emd 
used  in  sequence  to  produce  a  discrete 
amount  of  yeast.  We  chose  7,000  gallons 
as  the  defining  capacity  cutoff  based  on 
industry  information  indicating  that  the 
larger  vessels  are  used  exclusively  for 
the  fermentation  stages  we  propose  to 
regulate.  This  regulation  limits  the 
definition  of  "fermentation  production 
line"  to  the  collection  of  fermenters 
used  in  the  last  three  fermentation 
stages,  including  the  final  batch.  Other 
terms  for  fermentations  include  "stock, 
first  generation,  and  trade"  and  "CB4, 
CBS.  and  CB6."  A  fermentation 
production  line  does  not  include  flask, 
pure-culture,  or  yeasting-tank 
fermentation.  A  fermentation 
production  line  excludes  all  operations 
after  the  last  dewatering  operation,  such 
as  filtration. 

The  proposed  regulation  applies  to 
you  only  if  the  yeast  produced  at  your 
facility  is  made  for  the  purpose  of 
becoming  an  ingredient  in  dough  for 
bread  or  any  other  yeast-raised  baked 
product,  or  for  becoming  a  nutritional 
food  additive.  The  proposed  rule  does 
not  apply  to  the  production  of: 

(1)  Specialty  yeasts,  such  as  those  for 
wine,  champagne,  whiskey,  and  beer. 

(2)  Torula  yeast  (Candida  utilis)  using 
aerobic  fermentation. 


Section  rV.B  of  this  preamble 
discusses  why  we  propose  exempting 
specialty  yeasts  and  Tonda  yeast. 

m.  What  Procedures  Did  We  Follow  To 
Develop  the  Proposed  Rule? 

A.  Source  of  Authority  for  Standards 
Development 

Section  112(c)  of  the  Act  directs  us  to 
develop  a  list  of  all  categories  of  major 
sources,  plus  appropriate  area  sources, 
that  emit  one  or  more  of  the  188  HAP 
listed  under  section  112(b).  Nutritional 
yeast  manufacturing  (formerly  baker's 
yeast  manufacturing)  is  a  listed  source 
category  because  of  its  acetaldehyde 
emissions.  Section  112  further  directs  us 
to  impose  technology-based  standards 
on  sources  emitting  HAP  and  allows  us 
to  revise  these  technology-based 
standards  later  to  address  risk  remaining 
even  with  these  emission  limits. 

B.  Criteria  for  Developing  Standards 

We  develop  national  emission 
standards  for  hazardous  air  pollutants 
(NESHAP)  to  contix>l  HAP  emissions 
from  new  and  existing  sources 
according  to  section  1 1 2  of  the  Act. 
Section  112(d)  of  the  Act  requires  the 
standards  to  reduce  as  much  HAP 
emissions  as  achievable,  considering  the 
cost  of  achieving  these  reductions, 
effects  on  health  or  environment  (other 
than  air),  and  energy  requirements. 

A  NESHAP  may  be  based  on 
measures,  which:  (1)  reduce  the  volume 
or  eliminate  emissions  of  such 
pollutants  by  changing  processes, 
substituting  materials,  or  other 
modifications,  (2)  enclose  systems  or 
processes  to  eliminate  emissions.  (3) 
collect,  capture,  or  treat  such  pollutants 
when  released  fitim  a  process,  stack, 
storage,  or  fugitive  emissions  point,  (4) 
are  design,  equipment,  work  practice,  or 
operational  standards  (including 
requirements  for  training  or  certifying 
operators)  as  provided  in  section  112(h), 
or  (5)  combine  these  approaches 
(section  112(d)(2)  of  the  Act). 

To  develop  a  NESHAP.  we  collect 
information  about  the  industry, 
including  characteristics  of  emission 
sources,  control  technologies,  data  from 
HAP  emissions  tests  at  well-controlled 
facilities,  and  emissions  control  costs 
and  effects  on  energy  use  and  the 
environment.  Our  information  is 
provided  by  the  sources,  their  State  or 
local  agencies,  or  it  may  be  collected  by 
us  directly.  We  use  this  information  to 
analyze  possible  regulatory  approaches. 

Although  NESHAP  typically  contain 
numerical  liinits  on  emissions,  we  may 
need  to  use  other  approaches.  For 
example,  technological  and  eccmomic 
limits  may  make  measuring  emissions 


Federal  Register / Vol.  63.  No.  201 /Monday.  October  19.  1998 / Proposed  Rules 


55815 


&t>m  a  source  impossible,  or  at  least 
impracticable.  Section  112(h)  of  the  Act 
authorizes  the  Administrator  to 
promulgate  a  design,  equipment,  woric 
practice,  or  operational  standard — or  a 
combination  of  these — whenever  we 
can't  prescribe  or  enforce  an  emissions 
standard. 

C.  Determining  the  MACT  Floor 

After  we  identify  the  specific 
categories  of  major  sources  to  regulate 
under  section  112,  we  must  set  MACT 
standards  for  each  of  them.  Section  112 
requires  us  to  use  a  minimum  statutory 
baseline  (  "floor")  for  standards.  For 
new  sources,  the  MACT  standards  for  a 
source  category  or  subcategory  must  be 
at  least  as  stringent  as  the  emission 
control  achieved  in  practice  by  the  best 
controlled  similar  source,  as  determined 
by  the  EPA  Administrator  (see  section 
112(d)(3)  of  the  Act).  The  standards  for 
eidsting  sources  can  be  less  stringent 
than  standards  for  new  sources.  But,  for 
categories  with  fewer  than  30  sources, 
the  MACT  standards  must  be  at  least  as 
stringent  as  the  average  emission  limit 
achieved  by  the  best  performing  5 
sources  (section  112(d)(3)  of  the  Act). 

D.  Selecting  MACT 

Section  112(d)(2)  says  we  must 
establish  standards  that  require  the 
maximum  degree  of  reduction  in 
emissions  of  HAP  "that  the 
Administrator,  taking  into  consideration 
the  cost  of  achieving  such  emission  • 
reduction,  and  any  non-air  quality 
health  and  environmental  impacts  and 
energy  requirements,  determines  is 
achievable."  These  standards  must  be 
no  less  stringent  than  the  new  and 
existing  source  MACT  floors.  We  may 
distinguish  among  classes,  types,  and 
sizes  of  sovuces  within  a  category  or 
subcategory  (section  112(d)(1)).  For 
example,  we  could  establish  two  classes 
of  sources  within  a  category  or 
subcategory  based  on  size,  and  set  a 
different  emissions  standard  for  each 
class,  provided  both  standards  are  at 
least  as  stringent  as  the  MACT  floor  for 
that  class  of  sources. 

Using  the  MACT  floor  as  a  starting 
point,  we  analyze  information  about  the 
industry  to  develop  model  plant 
populations  and  project  national  effects, 
including  HAP  emissions  reduction 
levels  and  compliance  costs,  as  well  as 
secondary  energy  effects.  Then  we 
evaluate  various  alternatives  to  select 
the  most  appropriate  MACT  level. 

The  selected  alternative  may  be  more 
stringent  than  the  MACT  floor,  but  if  so, 
it  must  be  technically  and  economically 
achievable.  We  try  to  reduce  emissions 
as  much  as  possible  without 
unreasonable  economic,  enviroimiental, 


or  energy  impacts  (section  112(d)(2)). 
Regulatory  alternatives  and  decisions 
may  differ  for  new  and  existing  sources 
because  of  different  MACT  floors  and 
the  range  of  beyond-the-floor  control 
options. 

Having  selected  a  regulatory 
alternative,  we  translate  it  into  a 
proposed  regulation,  which  typically 
includes  sections  on  applicability, 
standards,  testing,  showing  compliance, 
monitoring,  reporting,  and 
recordkeeping.  The  preamble  to  the 
proposed  regulation  explains  our 
proposed  decision.  We  invite  the  pubUc 
to  comment  on  the  proposed  regulation 
during  the  public  comment  period, 
evaluate  public  comments  and  other 
information  received  after  proposal, 
reach  a  final  decision,  and  then  publish 
the  final  standard. 

E.  History  of  the  NESHAP  for 
Nutritional  Yeast  Manufacturing 

We  developed  the  proposed  rule  in 
cooperation  with  Wisconsin's 
Department  of  Natural  Resources  and 
Maryland's  Department  of  Environment. 
When  we  started  gathering  information, 
these  two  States  had  recently  developed 
federally  enforceable  rules  for 
controlling  VOC  emissions  from  this 
source  category.  The  VOC  rules  were 
based  on  reasonably  available  control 
technology  (RACT),  and  we  believe  they 
represent  the  most  stringent  control  of 
VOC  (and  HAP)  in  the  U.S.  for  this 
industry. 

Qui  working  relationship,  called 
MACT  Partnerships,  involves  States, 
industry,  and  environmental 
organizations  and  depends  on  the 
mutual  interests  of  all  major 
stakeholders  in  the  air  toxics  program. 
We  asked  for  public  comments  on  these 
partnerships  by  notice  in  the  Federal 
Register  on  March  29, 1995  (60  FR 
16088). 

Through  MACT  partnerships,  each 
MACT  standard  involves  two  phases.  In 
the  first  phase,  we  develop  a 
"presumptive  MACT,"  which  isn't  an 
emission  stimdard.  Instead,  it  states 
what  is  known  about  potential  MACT 
and  provides  information  on  how  to 
develop  the  emission  standard.  During 
the  second  phase,  we  develop  a  formal 
MACT  standard  for  the  source  category, 
propose  it,  and  promulgate  it. 

To  develop  the  "presimaptive  MACT," 
we  first  met  with  State  and  local 
agencies,  (the  presimiptive  MACT 
meeting),  and  then  consulted  with 
industry.  In  the  presumptive  MACT 
meeting,  we  reviewed  available 
information  with  the  States  to  estimate 
presumptive  MACT.  This  meeting  took 
place  on  July  20. 1994  at  Research 
Triangle  Park.  NC  (RTP).  and  we 


extended  it  by  conference  call  with 
other  affected  agencies  on  August  23, 
1994.  We  based  the  presumptive  MACT 
largely  on  three  sources:  (1)  information 
Wisconsin  and  Maryland  State 
environmental  agencies  collected  as 
they  developed  VOC  RACT  standards. 
(2)  our  Control  Technology  Center's 
guidance  document,  "Assessment  of 
VOC  Emissions  and  their  Control  from 
Baker's  Yeast  Manufacturing  Facilities," 
and  (3)  information  we  collected  from 
State  and  local  agencies  and 
manufacturers,  "rhe  summary  of  the  )uly 
20, 1994  meeting,  which  is  available  in 
the  project  docket,  explains  how  we 
developed  the  presumptive  MACT. 

This  draft  presumptive  MACT  and 
summary  were  then  presented  at  a 
meeting  in  RTP  on  September  22, 1994. 
The  meeting's  purpose  was  to  get 
stakeholders'  comments  on  the  selected 
presumptive  MACT.  The  summary  of 
the  September  22, 1994  meeting,  which 
is  available  in  the  project  docket, 
outlines  the  reactions  and  concerns 
stakeholders  expressed  at  the  meeting. 
Our  presumptive  MACT  partner, 
Wisconsin,  prepared  a  technical  support 
document  (also  available  in  the  project 
docket)  for  presumptive  MACT. 

The  presumptive  MACT  presented  in 
1994  contained  the  following  major 
elements:  (1)  suggested  MACT  floor  for 
existing  sources  set  as  an  acetaldehyde 
emission  limit  of  0.7  pounds  per  ton  of 
hquid  yeast  produced  (lb/ton  LY);  (2) 
suggested  MACT  floor  for  new  sources 
set  as  an  acetaldehyde  emission  limit  of 
0.2  lb/ton  LY;  (3)  anticipated  control  of 
area  and  major  sources;  and  (4) 
anticipated  control  of  wastewater 
emissions  resulting  from  the  addition  of 
add-on  control  technologies  at  some 
sources. 

Following  is  a  summary  of  the  major 
comments  made  at  the  stakeholder 
meeting:  (1)  Some  companies  wanted  to 
monitor  their  acetaldehyde  emissions  to 
verify  the  assumptions  about  their 
ability  to  comply  with  the  standard  and 
to  verify  that  emissions  from  dry  yeasts 
are  comparable  to  cream  yeast 
emissions;  (2)  Stakeholders  asked  for 
clarification  that  the  new  source 
standard  would  apply  to  complete  new 
production  lines,  and  that  the  existing 
source  standard  would  apply  to  new 
units  added  to  existing  lines;  (3) 
Stakeholders  wanted  to  be  kept 
informed  about  further  development  on 
how  MACT  would  apply  to  wastewater 
emissions;  (4)  Stakeholders  wanted 
exemptions  for  small  area  sources  based 
on  site-specific  risk  evaluations;  (5) 
Stakeholders  wanted  an  exemption  for 
small  quantity  production  of  specialty 
yeasts;  and  (6)  Stakeholders  wanted 
flexibility  in  monitoring  requirements 
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and  greater  certainty  over  what  is 
required  to  establish  site  specific 
operating  parameters. 

After  we  developed  the  presumptive 
MACT,  we  consulted  with  the 
stakeholders,  several  of  whom  provided 
more  data  and  analysis  to  help  evaluate 
the  standard's  effiects  and  ensure  our 
requirements  for  monitoring,  reporting, 
and  recordkeeping  are  practical.  We  also 
did  tests  at  two  facilities  to  validate  test 
methods  considered  for  the  MACT 
standard  and  to  gut  more  emissions 
data.  Beginning  in  June  of  1998.  we  held 
additional  stakeholder  meetings  in  RTP, 
NC  and  by  teleconference,  to  which  we 
invited  representatives  from  the 
industry.  States,  and  other  stakeholders. 
During  these  meetings,  we  reviewed  the 
findings  from  the  presumptive  MACT 
process,  summarized  our  more  recent 
testing  results,  described  our  intentions 
for  proposing  the  MACT  standard,  and 
solicited  input  from  the  stakeholders. 
During  the  course  of  these  meetings  and 
teleconferences,  representatives  from 
the  States  and  industry  were  given  the 
opportunity  to  provide  a  great  deal  of 
input,  and  to  submit  supporting 
technical  information,  to  assist  us  in  the 
development  of  this  proposed 
rulemaiking.  The  rulemaking  docket 
includes  minutes  from  the  stakeholder 
meetings  and  copies  of  written 
information  that  was  provided  by  the 
States  and  industry  representatives. 
Based  on  our  review  of  the  information 
used  to  develop  the  presumptive  MACT 
and  the  additional  information  we 
collected  since  then,  we've  determined 
the  MACT  floor  and  selected  MACT  as 
described  in  this  preamble.  As 
disciissed  in  the  following  section,  we 
are  co-proposing  two  MACT  standards. 

IV.  What  An  the  Propoaed  Emission 
Standards? 

With  this  notice,  we  are  co-proposing 
two  sets  of  emission  limits  and 
associated  requirements.  One  set,  which 
we  will  refer  to  within  this  preamble  as 
the  "RACT  standard,"  relies  on  the 
concentration-based  model  used  in 
Wisconsin's  and  Maryland's  RACT 
rules;  this  is  designated  as  "Option  1" 
in  the  proposed  regulatory  text.  The 
second  set,  which  we  will  refier  to  in 
this  preamble  as  the  "PMACT 
standard,"  relies  on  a  production-based 
format,  which  is  the  same  format 
considered  in  the  1994  presumptive 
MACT  described  in  section  III.E  of  this 
preamble;  this  is  designated  as  "Option 
2"  in  the  proposed  regulatory  text.  Both 
of  the  co-proposed  regulatory  options 
are  printed  as  proposed  standard 
following  this  preamble,  and  both  are 
designated  as  subpart  CCCC,  §§63.2130 
through  63.2229.  In  submilting 


comments,  please  specify  whether  the 
comment  pertains  to  one  or  both  options 
for  the  co-proposed  standards.  We  will 
further  evaluate  these  co-proposed 
standards  based  on  our  review  of  public 
comments  and  other  information  we 
may  receive.  The  final  rule  will  reflect 
either  one  of  the  co-proposed  standards, 
a  combination  of  the  co-proposed 
standards,  or  a  different  approach 
altogether.  We  are  accepting  public 
comments  on  the  co-proposed 
alternatives  as  well  as  on  any  other 
alternatives. 

In  addition  to  the  standards  that  are 
sf>ecific  to  subpart  CCCC,  the  40  CFR 
piiart  63  General  Provisions  also  would 
apply  to  you  as  outlined  in  Table  3  of 
the  proposed  rule.  The  General 
Provisions  codify  procedures  and 
criteria  we  use  to  implement  all 
NESHAP  promulgated  under  the 
amended  Act.  The  General  Provisions 
contain  administrative  procedures, 
preconstruction  review  procedures,  and 
procedures  for  conducting  compliance- 
related  activities  such  as  notifications, 
recordkeeping  and  reporting, 
performance  testing,  and  monitoring. 
The  subpart  CCCC  proposed  rule  refers 
to  individual  sections  of  the  General 
Provisions  to  highUght  key  sections  that 
we  believe  will  be  of  (Nuticidar  interest 
to  you.  However,  unless  specifically 
overridden  in  Table  3  of  the  rule,  which 
establishes  the  applicability  of  the 
General  Provisions  to  the  subpart,  you 
should  assume  that  all  of  the  applicable 
General  Provisions  requirements  would 
apply  to  you. 

A.  What  Are  the  Emission  Limits? 

RACT  Standard.  The  proposed  RACT 
standard  would  limit  the  allowable  VOC 
concentration  per  fermentation  stage 
during  a  single  fermentation  batch  from 
exceeding  the  following  levels:  (1)  the 
last  fermentation  stage  (trade)  must  have 
emissions  of  VOC  less  than  or  equal  to 
150  parts  per  million  (ppm),  (2)  the 
second-to-last  stage  (first  generation) 
must  have  emissions  of  VOC  less  than 
or  equal  to  225  ppm.  and  (3)  the  third- 
to-last  stage  (stock)  must  have  emissions 
of  VOC  less  than  or  equal  to  450  ppm. 
These  limits  would  apply  to  new  and 
existing  sources  and  are  equal  to  the 
existing  RACT  limits,  where  VOC  is 
expressed  as  ethanol.  (The  State- 
implemented  RACT  standards  are 
expressed  as  propane.) 

Our  proposed  RACT  standard 
includes  alternate  emission  limits  for 
each  fermentation  stage  based  on  an 
equivalent  concentration  of 
acetaldehyde.  You  can  comply  with 
either  the  emission  limit  for  VOC  or  the 
emission  Umit  for  acetaldehyde.  Prior  to 
your  initial  compUance  demonstration. 


you  would  choose  one  of  these  two 
emission  limit  options.  In  your  initial 
compliance  certification,  you  would 
notify  the  Administrator  of  your  choice, 
and  Uiereafter  you  would  monitor  and 
report  compliance  results  accordingly. 
The  acetaldehyde  monitoring  limits  are 
18  percent  of  the  VOC  limits.  We  chose 
18  percent  because  it  is  the  average 
percentage  of  acetaldehyde  in  total  VOC 
emissions  at  existing  facilities  in  our 
MACT  floor  data  base.  For  the  last 
fermentation  stage,  the  maximum 
allowable  acetaldehyde  concentration  is 
27  ppm.  For  the  second-to-last 
fermentation  stage,  the  maximimi 
allowable  acetaldehyde  concentration  is 
41  ppm.  For  the  third-to-last 
fermentation  stage,  the  maximum 
allowable  acetaldehyde  concentration  is 
81  ppm. 

'The  format  of  the  State-implemented 
RACT  rules  is  that  the  emission  limits 
are  never  to  be  exceeded.  Sources 
subject  to  rules  of  this  format  must 
design  their  control  systems  to  achieve 
the  emissions  standard  at  all  times, 
considering  there  are  fluctuations  in  . 
manufacturing  processes.  If  the  system 
is  always  in  compUance,  over  time,  the 
control  system  results  in  emission 
reductions  greater  than  the  standard 
requires.  We  are  taking  comment  on 
whether  the  proposed  emission  limits 
should  be  more  stringent,  so  that  they 
more  closely  reflect  the  actual 
performance  of  fadUties  complying 
with  State-implemented  RACTT 
standards. 

Besides  establishing  concentration- 
based  limits  on  emissions,  the  proposed 
RACT  standard  would  require  you  to 
cap  the  flow  rate  for  every  fermenter 
subject  to  the  standard,  lliis  air  flow 
limit  is  based  on  the  fermenter  exhaust's 
average  flow  rate  for  the  last  12  months. 
For  fermenten  built  after  October  19, 
1998,  you  must  cap  the  flow  rate  at  the 
maximum  flow  rate  per  fermenter 
volume  that  our  written  gmdance 
specifies.  We  plan  to  develop  this 
guidance  before  publishing  Uie  final 
standard  based  on  our  survey  of 
fermenter-to-air  flow  volumes.  See 
section  X.B  for  discussion  on  the  need 
for  a  flow  rate  cap. 

PhAACT  Standard.  The  proposed 
PMACT  standard  would  limit  VOC 
emissions  from  each  existing 
fermentation  production  line  to  9.4 
lb/ton  LY  each  calendar  month.  The 
proposed  PMACT  standard  would  limit 
VOC  emissions  from  each  new 
fermentation  production  line  to  7.2 
lb/ton  LY  each  calendar  month.  Existing 
lines  are  those  operating  on  the  date  this 
preamble  is  pubUshed.  New 
fermentation  production  lines  are  those 
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you  begin  constructing  or  reconstructing 
after  this  date. 

As  with  the  RACT  standard,  you  may 
choose  to  monitor  acetaldehyde  directly 
and  show  compliance  with  an 
equivalent  limit.  The  acetaldehyde 
emission  limits  are  18  percent  of  the 
VOC  limits.  For  existing  sources,  the 
equivalent  acetaldehyde  limit  is  1.7 
lb/ton  LY.  For  new  and  reconstructed 
sources,  the  equivalent  limit  is  1.3 
lb/ton  LY. 

Use  of  Add-on  Control  Technology. 
To  comply  with  the  proposed  rules,  you 
may  decide  to  limit  VOC  emissions  by 
using  add-on  control  technologies  such 
as  incineration  or  biofiltration.  More 
likely,  you  may  decide  to  limit 
emissions  by  monitoring  process 
conditions  to  reduce  the  formation  of 
VOC  while  producing  yeast.  Process- 
control  steps  include  timing  when  you 
add  raw  materials  and  optimizing  the 
oxygen  supply  in  the  fermenter  at 
critical  stages. 

Interaction  with  Other  Regulations. 
Whatever  the  final  format,  you  may 
have  to  follow  both  the  NESHAP  and 
other  existing  rules,  such  as  RACT 
limits  on  VOC  emissions.  If  an  existing 
rule  and  the  proposed  rule  don't 
conflict,  you  must  comply  with  both 
rules.  Conflicts  would  be  resolved 
through  your  Title  V  permit,  and  the 
most  stringent  requirements  would 
govern. 

B.  Does  the  Proposed  Rule  Have 
Exemptions? 

The  proposed  rule  has  exemptions  for 
specialty  yeasts  and  Torula  yeast 
produced  using  aerobic  fermentation. 

Specialty  yeasts.  This  industry  mainly 
produces  varieties  of  nutritional  yeast 
fit)m  different  strains  of  Saccharomyces 
cerevisiae.  However,  this  industry  also 
can  produce  types  of  yeast  commonly 
known  as  "specialty  yeasts."  Specialty 
yeasts  include  those  for  wine, 
champagne,  whiskey,  and  beer.  Most  of 
these  yeasts  are  varieties  of 
Saccharomyces  cerevisiae,  but  they're 
genetically  diverse,  so  certain  strains  do 
certain  things  better  than  others.  For 
example,  a  whiskey  strain  may  be  able 
to  metabolize  carbohydrates  in  an 
ethanol-rich  enviroiunent,  whereas 
others  can't.  But,  their  uniqueness  also 
means  they  have  narrow  uses,  so  their 
production  is  limited  compared  to  that 
of  nutritional  yeast. 

Of  all  the  specialty  yeasts,  wine  yeast 
is  most  plentiful,  and  champagne  and 
whiskey  yeasts  also  make  up  a  large  part 
of  the  total.  Only  small  amounts  of  beer 
yeast  are  produced.  Overall,  specialty 
yeasts  usually  account  for  less  than  1 
percent  of  a  facility's  total  yeast 
production. 


We  propose  exempting  specialty  yeast 
production  fitjm  the  RACT  and  PMACT 
standards  because  it  is  a  small  fiaction 
of  the  total  production.  It  can  also  be 
difficult  to  estimate  emissions  from  this 
process.  Specialty  yeasts  aren't  often 
produced,  so  we  have  no  process- 
control  parameters  and  relevant  data  to 
correlate  emissions  and  production. 
Thus,  calculating  emissions  would  be 
difficult  and  expensive. 

Torula  yeast.'For  the  following 
reasons,  we've  decided  not  to  propose 
regulating  Torula  yeast  produced  using 
aerobic  fermentation.  Torula  yeast 
[Candida  utilis)  is  a  nutritional  yeast, 
typically  produced  as  an  additional 
pit>duct  at  paper  mills.  The  high  sugar 
concentration  of  the  spent  sulfite  liquor 
fitim  the  pulping  process  is  an  ideal 
carbon  soiutx  for  Torula  yeast.  The  only 
possible  source  of  acetaldehyde  is  the 
fermentation  tank  in  which  the  Torula 
yeast  grows.  The  rest  of  the  processes 
are  either  washing,  drying,  or  yeast- 
conditioning  stages.  Usually,  the  paper 
mill  needs  only  one  fermentation  tank 
to  produce  Torula  yeast.  The  tank 
typically  holds  80.000  gallons,  and  it  is 
aerated,  well  agitated,  and  open  to  the 
atmosphere.  Because  of  these  well 
aerated  conditions,  producing 
acetaldehyde  anaerobically  is  unlikely. 
Also,  Candida  utilis  can  consume 
acetaldehyde  and  ethanol.  We  conclude 
that  Toruk  yeast  production,  as 
described  above,  should  not  be  in  the 
national  emission  standards  for 
nutritional  yeast  manufactiuers  because 
the  anaerobic  conditions  for 
acetaldehyde  production  never  occiu*  in 
the  fermentation  tank. 

There  may  be  Torula  yeast  production 
at  nutritional  yeast  manufacturing 
facilities.  However,  we  don't  have 
sufficient  information  on  the  potential 
for  emitting  acetaldehyde  or  other  HAPs 
to  justify  exempting  all  production  of 
Torula  yeast.  Therefore,  we  intend  our 
exemption  to  apply  to  paper  mill-type 
operations,  whidi  use  aerobic 
fermentation.  We  request  comment  on 
whether  this  exclusion  should  apply  to 
other  sources  that  produce  Torula  yeast, 
if  any  such  operations  exist. 

C.  What  Pollutants  Are  Proposed  To  Be 
Limited? 

In  both  the  RACT  and  the  PMACT 
standards,  we  propose  to  limit  VOC 
emissions  from  fermentation  production 
lines.  As  discussed  in  section  X.C  of  this 
preamble,  we  believe  it  is  reasonable  to 
use  VOC  as  a  surrogate  for  acetaldehyde, 
which  is  the  HAP  of  concern  in  this 
source  category.  However,  since  some 
facilities  may  currently  monitor 
acetaldehyde  emissions  from  their 
fermenters,  the  proposed  rules  also 


allow  you  to  meet  equivalent 
acetaldehyde  emission  limits.  See 
sections  VI  and  XI  of  this  preamble  for 
more  discussion  of  monitoring 
requirements  and  issues. 

V.  How  Do  I  Show  Initial  Compliance 
With  the  Standard? 

Under  the  proposed  RACT  and 
PMACT  standards,  existing  sources 
would  have  to  comply  with  the  final 
standards  within  3  years  of  publication 
in  the  Federal  Register.  New  or 
reconstructed  sources  would  have  to 
comply  upon  startup  of  the  affected 
fermentation  production  line. 

RACT  Standard.  You  would  show 
compliance  with  the  RACT  emission 
Umit  if  the  average  VOC  (or  equivalent 
acetaldehyde)  concentration  for  the 
batch  is  no  more  than  the  concentration 
in  the  profKtsed  emission  limit  for  each 
fermenter  and  each  stage.  You  must 
continuously  monitor  emissions  and 
demonstrate  that  your  monitoring 
system  is  op>erating  properly. 

You  must  also  show  that  the  average 
flow  rate  frt>m  each  fermenter  used  in  a 
batch  is  no  more  than  the  cap  on  flow 
rate  established  for  it.  You  would 
monitor  flow  rate  with  a  caUbrated 
aimubar  or  other  approved  alternative  to 
determine  the  air  flow  in  the  fermenter's 
exhaust  stack. 

PMACT  Standard.  You  would  show 
compUance  with  the  PMACT  emission 
limit  for  each  fermentation  production 
line  if,  for  a  given  calendar  month,  the 
average  of  total  batch  emissions  per  ton 
of  Uquid  yeast  produced  divided  by  the 
number  of  batch  operations  is  no  more 
than  the  VOC  or  equivalent 
acetaldehyde  standard.  You  must 
continuously  monitor  emissions  and 
demonstrate  that  your  monitoring 
system  is  operating  properly.  You  must 
also  continuously  monitor  the  exhaust 
air  flow  frtim  each  fermenter  to  be  able 
to  calculate  mass  emissions.  Finally, 
you  must  record  the  production  data 
needed  to  determine  the  tons  of  Uquid 
yeast  produced  per  batch.  Production, 
or  batch  yield,  means  the  discrete 
amount  of  y^st  produced  bom  the  last 
fermentation  stage  of  a  batch  operation. 
It  is  expressed  as  tons  of  Uquid  yeast, 
based  on  30  percent  soUds. 

Add-on  Control  Technology.  If  you 
choose  to  limit  emissions  by  using  an 
add-on  control  technology,  such  as 
incineration  or  biofiltration,  you  must 
also  meet  the  requirements  described  in 
section  VII  of  this  preamble. 

VI.  What  Monitoring  Must  I  Do  To 
Show  Ongoing  CompUance? 

You  must  meet  the  relevant 
requirements  in  40  CFR  63.8  of  the 
General  Provisions,  such  as  those 
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governing  bow  to  do  monitoring, 
especially  continuous  emission 
monitoring,  and  how  to  request 
alternative  monitoring  methods.  You 
also  must  continuously  monitor  tbe 
emissions  concentration  in  every 
affected  fermenter's  exhaust  stack.  If 
you  choose  to  monitor  VOC.  you  would 
use  Performance  Specification  8  (PS  8). 
in  appendix  A  of  40  CFR  part  60,  to 
show  your  system  for  continuous 
monitoring  of  emissions  is  operating 
properly.  You  would  also  use  EPA 
Metbod  2SA  to  do  tbe  relative  accuracy 
test  PS  8  requires.  Or,  if  you  choose  to 
monitor  acetaldehyde,  you  would  use 
PS  9  or  an  approved  alternative  to  show 
your  monitoring  system  is  operating 
properly.  You'd  record  all  data  as  15- 
minute  block  values. 

Both  proposed  rule  formats  would 
require  you  to  continuously  monitor  tbe 
rate  of  air  flow  or  a  parameter  of  tbe 
blower  that  is  correlated  %vitb  tbe  rate  of 
air  flow  from  each  fermenter's  exbaust 
stack.  In  tbe  case  of  tbe  RACT  rule,  this 
information  itself  directly  measures 
compliance  with  tbe  standard's  required 
cap  on  flow  rate.  For  tbe  PMACT  rule, 
you  would  combine  data  on  flow  rate 
with  concentration  data  to  calculate 
mass  emissions  bora  the  stack.  You 
would  monitor  flow  rate  with  a 
cabbrated  annubar  or  otber  approved 
alternative  to  determine  tbe  air  flow  in 
tbe  fermenter's  exbaust  stack.  You'd 
record  all  data  as  15-minute  block 
values. 

If  you  choose  to  limit  emissions  by 
using  an  add-on  control  tecbnology, 
such  as  incineration  or  biofiltration,  you 
must  meet  tbe  added  monitoring 
requirements  described  in  section  VII  of 
this  preamble. 

Vn.  What  if  I  Use  an  Add-On  Control 
Technology  To  Comply  With  the 
Standards? 

While  we  do  not  know  of  any 
CKdlities  that  intend  to  use  add-on 
control  technologies  to  meet  tbe 
proposed  emission  limits,  their  use  is 
technologically  feasible.  Therefore,  we 
are  proposing  requirements  for  any 
facilities  which  choose  this  compliance 
option.  Sections  63.2150  through 
63.2151  of  tbe  proposed  rule  cover  your 
use  of  incineration.  Sections  63.2155 
through  63.2156  of  tbe  proposed  rule 
cover  biofiltration.  In  both  cases,  you 
would  have  to  test  initial  performance 
and  show  compliance  with  tbe  Umits  on 
VOC  emissions.  These  performance  tests 
would  establish  monitoring  values  for 
tbe  control  device's  ongoing 
performance,  and  you  would  need  to 
meet  this  performance  parameter.  For  an 
incinerator,  the  temperature  in  each 
combustion  chamber  must  stay  at  or 


above  tbe  minimiun  temperature 
established  during  tbe  performance  test, 
based  on  15-minute  block  values.  For  a 
biofiltration  system,  you  must  keep  tbe 
pressure  drop  across  tbe  system  within 
5  percent  and  1  inch  of  tbe  water 
column  of  the  complying  pressure  drop, 
or  within  the  range  of  the  complying 
values  for  pressure  drop  established 
during  your  initial  test  of  performance. 

Vni.  What  Notification.  Recordkeeping, 
and  Reporting  Requirements  Must  I 
FoUow? 

Initial  Notice.  If  tbe  standards  apply 
to  you.  you  would  need  to  send  a  notice 
to  tbe  Administrator  within  120  days 
after  the  effective  date  of  these 
standards  for  existing  sources  and 
within  120  days  after  tbe  date  of  initial 
startup  for  new  and  reconstructed 
sources.  As  outlined  in  tbe  General 
Provisions  under  40  CFR  63.9.  this 
report  notifies  the  Administrator  (or 
delegated  agency  tmder  section  112(1)  of 
tbe  Act)  that  an  existing  facility  must 
meet  tbe  proposed  standards  or  that 
you've  constructed  a  new  facility.  Thus 
it  allows  you  and  the  Administrator  to 
plan  for  compliance  activities. 

Notice  of  Performance  Tests  and 
Periods  for  Evaluating  Continuous 
Emission  h4onitors.  I^e  General 
Provisions.  40  CFR  63.7  and  40  CFR 
63.9(g),  require  you  to  notify  tbe 
Administrator  (or  delegated  agency 
under  section  112(1)  of  tbe  Act)  before 
testing  tbe  performance  of  control 
devices  and  evaluating  continuous 
emissions  monitors. 

Notice  of  Compliance  Status.  The 
General  Provisions,  40  CFR  63.9(b), 
require  you  to  send  a  notice  of 
compUance  status  within  60  days  alter 
tbe  final  compliance  date.  This  report 
must  include  your  compliance 
certification,  the  results  of  performance 
tests  and  monitoring,  and  a  description 
of  how  you'U  determine  continuing 
compUance  as  outlined  under  40  CFR 
63.9.  Your  notice  must  include  the 
range  of  each  monitored  parameter  for 
each  affected  source,  information 
verifying  this  range  shows  compUance 
with  tbe  emission  standard,  and 
information  indicating  that  each  source 
has  operated  within  its  designated 
operating  parameters.  To  comply  with 
tbe  proposed  VOC  or  acetaldehyde 
emission  limits,  your  compUance  report 
must  contain  at  least  three  months 
worth  of  complying  data. 

Periodic  Reports.  The  following 
periodic  reports  are  required  under  this 
proposal.  You  would  have  to  send  us 
reports  every  six  months  if  any  of  the 
following  were  true: 

•  Your  operation  doesn't  comply  with 
the  emission  limits. 


•  A  monitored  value  is  exceeds  its 
benchmark. 

•  A  change  occurs  at  your  facility  or 
within  your  process  that  might  affect  its 
compliance  status. 

•  A  change  occurs  at  your  faciUty  or 
within  your  process  that  you  must 
normally  report  in  the  initial  notice. 

See  §  63.2165  of  tbe  proposed  rules 
for  more  information. 

Other  Reports.  Tbe  General 
Provisions,  particularly  sections  40  CFR 
63.9  and  63.10,  require  certain  otber 
reports,  including  those  you  must  do  for 
periods  of  startup,  shutdown,  and 
malfunction.  For  example,  you  must 
develop  a  startup,  shutdown,  and 
malfunction  plan.  You  would  have  to 
make  tbe  plan  available  for  inspection  if 
tbe  Administrator  requests  to  see  it.  It 
would  stay  in  your  records  for  tbe  Ufe 
of  tbe  affected  source  or  until  tbe  source 
no  longer  must  meet  tbe  standards  in 
tbe  proposed  rule.  If  your  procediues 
are  consistent  with  your  plan,  you  must 
say  so  in  writing  and  deUver  or 
postmark  your  report  to  us  by  July  30 
and  January  30.  If  your  procedures  are 
inconsistent  with  your  plan,  you  must 
report  what  you're  doing  writhin  two 
working  days  after  starting  these 
inconsistent  actions,  then  send  us  a 
letter  within  seven  working  days  after 
tbe  event  ends. 

DC.  What  Is  the  Basis  for  Selecting  the 
Level  of  the  Proposed  Standards? 

A.  What  Is  the  Affected  Source? 

We  define  an  affected  source  as  a 
stationary  source,  group  of  stationary 
sources,  or  part  of  a  stationary  source 
regulated  by  tbe  NESHAP.  Within  a 
source  category,  we  select  tbe  emission 
sources  (emission  points  or  groupings  of 
emission  points)  that  will  make  up  the 
afiiected  source.  To  select  these  emission 
sources,  we  mainly  consider  tbe 
constituent  HAP  and  quantity  emitted 
from  individual,  or  groups,  of  emission 
points. 

In  selecting  the  afiiected  source  for  tbe 
NESHAP  on  nutritional  yeast 
manufacturing,  we  identified  the  HAP- 
emitting  operations  at  existing  fadUties. 
Manufacturers  produce  yeast  in  tbe 
following  steps. 

•  Grow  tbe  yeast  from  the  pure  yeast 
culture  in  a  series  of  fiermentation 
vessels.  Molasses,  nutrients  and 
vitamins  are  added  along  with  oxygen  to 
ensure  optimal  feed  rates  and  aerobic 
conditions  for  maximizing  yield  of  the 
final  product. 

•  Recover  tbe  yeast  bom  the  final 
fermenter  using  centrifugal  action  to 
concentrate  tbe  yeast  soUds. 

•  Filter  tbe  yeast  soUds  using  a  filter 
press  or  a  rotary  vacuum  filter  to 
concentrate  the  yeast  further. 
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•  Blend  the  yeast  filter  cake  in  mixers 
with  small  amounts  of  water, 
emulsifiers.  and  cutting  oils. 

•  Extrude  tbe  mixed  press  cake  and 

cut  it. 

•  Wrap  tbe  cakes  for  shipment  or  dry 
them  to  form  dry  yeast. 

Acetaldehyde,  along  with  etb&nol  and 
other  non-HAP  VOC,  form  when 
conditions  in  the  fermentation  tank 
become  anaerobic.  Tbe  rate  of  VOC 
formation  is  higher  in  the  earlier  stages, 
but  results  in  far  less  mass  than  in  later 
stages  because  tbe  earUer  stages  occur  in 
smaller  fermenters  and  tbe  overall 
production  rate  is  lower.  One  company 
recently  showed  that  more  than  99 
percent  of  emissions  from  nutritional 
yeast  manufacturing  occur  during  tbe 
last  three  fermentation  stages.  Therefore, 
we  decided  to  Umit  the  NESHAP  to 
these  last  three  stages. 

We  also  considered  whether  to  treat 
tbe  affected  source  as  each  piece  of 
equipment  (fermenter)  or  as  a  collection 
of  eqmpment.  Individual  faciUties  differ 
in  tbe  structure  of  their  fermentation 
Unes.  Also,  even  at  tbe  same  facility, 
production  processes  can  vary  between 
products  and  batches.  Because  of  tbe 
variabiUty  in  tbe  number,  type,  and  use 
of  individual  fermenters.  we're 
proposing  to  treat  the  affected  source  as 
tbe  fermentation  production  line.  We've 
defined  tbe  "fermentation  production 
line"  as  the  collection  of  fermenters 
used  in  tbe  last  three  fermentation 
stages.  This  collection  of  fermenters 
would  be  required  to  meet  the  proposed 
rules  for  existing  and  new  sources  (i.e.. 
under  the  proposed  RACT  approach, 
each  of  the  fermenters  in  the  last  three 
stages  would  be  required  to  comply 
with  the  appUcable  VOC/acetaldebyde 
emission  limit,  and  under  tbe  proposed 
production-based  approach,  the  total 
mass  of  VOC/acetaldebyde  emissions 
bom  tbe  fermenters  in  die  last  three 
stages  of  each  batch  must  be  below  tbe 
applicable  limit  per  ton  LY  produced  in 

the  batch). 

Wastewater  is  another  potential 
source  of  VOC/acetaldebyde  emissions 
in  the  nutritional  yeast  manufacturing 
process.  Wastewater  comes  bom 
washing  and  drying  tbe  final  yeast 
product.  It  may  also  come  from  using  of 
an  add-on  control  technology  that 
reduces  emissions  from  fermentation. 
For  example,  one  faciUty.  which  is  no 
longer  operating,  used  biofiltration  to 
remove  VOC  bom  the  stack  gas.  It  also 
installed  a  wet  scrubber  upstream  of  tbe 
biofilter  to  remove  potassium  and 
ammonia  from  tbe  exbaust  gas  because 
these  chemicals  slow  the  growth  of 
microorganisms  used  to  remove  the 
VOC.  Although  scrubbers  can  remove 
VOC/acetaldebyde  from  gas  streams. 


they  also  produce  wastewater  that 
contains  VOC  and  acetaldehyde.  Our 
PMACT  partner.  Wisconsin,  studied  the 
wastewater  emissions  at  two  faciUties, 
and  determined  that  acetaldehyde 
concentration  in  wastewater  was  very 
low  (less  than  10  ppm).  Though  tbe 
concentration  may  be  low,  acetaldehyde 
emissions  from  wastewater  could  total 
more  than  1  ton  per  year  at  a  large 
faciUty.  Therefore,  we  considered 
acetaldehyde  emissions  fiom 
wastewater  as  potentially  being  part  of 
tbe  affected  source  at  faciUties 
manufacturing  nutritional  yeast. 

In  addition  to  the  operations  whose 
primary  purpose  is  the  commercial 
production  of  nutritional  yeast,  large 
nutritional  yeast  faciUties  usually  have 
research  and  laboratory  areas  for 
research  and  development.  These  areas 
may  or  may  not  be  at  the  production 
site.  They  test  new  manubcturing 
protocols  or  develop  new  and  improved 
yeast  strains. 

These  areas  normally  have  pilot  plant 
sized  fermenters  to  do  lab-scale 
fermentations.  Tbe  size  of  the 
fermenters  can  be  as  small  as  5  gaUons. 
Although  tbe  installations  are  used 
regularly,  each  fermentation  batch  may 
have  different  products  and  processes 
because  it  is  experimental  research. 
These  types  of  faciUties  have  no 
methodical  or  systematic  production 
process,  and  the  activity  varies  from  day 
to  day. 

Based  on  this  description  of  research 
and  development  faciUties.  we  beUeve 
they  should  be  excluded  from  the 
definition  of  the  nutritional  yeast 
manufacturing  source  category.  If  we 
later  decide  to  regulate  research  and 
development  faciUties  under  a 
separately  defined  source  category 
under  section  112(c)(7)  of  the  Act.  the 
scope  of  these  later  rules  might  include 
research  and  development  operations  at 
nutritional  yeast  manufacturing 
faciUties. 

B.  How  Was  Ph4ACT  Determined? 

We  developed  the  presumptive  MACT 
(PMACT)  for  nutritional  yeast 
manufactiiring  in  1994  with  input  from 
Federal,  State,  and  local  environmental 
agencies  and  industry  representatives. 
Tbe  PMACT  Technical  Support 
Document.  pubUshed  in  September 
1994.  summarizes  emission  data  and 
analyzes  tbe  MACT  floor.  In  1994,  oiu- 
findiigs  suggested  Uiat  PMACT  was  0.7 
lb  of  acetaldehyde/ton  LY  for  existing 
fermentation  production  lines  and  0.21 
lb  of  acetaldehyde/ton  LY  for  new  lines. 


C.  What  Is  the  MACT  Floor  That  Is  the 
Basis  for  the  Proposed  Standard? 

After  developing  tbe  PMACT,  we 
reviewed  it.  considering  deficiencies 
identified  later  in  certain  tests  and  data 
analyses  as  well  as  test  data  gathered 
since  that  time.  As  a  result,  we 
determined  that  it  may  be  appropriate  to 
consider  tbe  MACT  floor  from  two 
perspectives.  One  perspective  is  that 
available  test  data  represent  tbe  floor — 
a  refined  PMACT  approach.  In 
considering  this  approach  to  setting  tbe 
floor,  we  reviewed  all  available  yeast 
production  and  emissions  data  for 
nutritional  yeast  manufacturers  in  tbe 
U.S.  Because  this  source  category  has 
fewer  than  30  sources,  we  tried  to 
identify  the  five  best-performing  sources 
to  estabUsb  the  MACT  floor.  We 
discarded  some  data  because  of 
questionable  test  methods,  particularly 
in  applying  Method  TO-5.  We 
discarded  some  data  because  key 
variables,  such  as  tbe  fraction  of 
acetaldehyde  in  the  VOC,  were  not 
documented.  We  haven't  included  one 
recent  test  yet  because  we  disagree  with 
the  faciUty  on  bow  to  measure  or 
estimate  flow  rates  of  tbe  emission 
streams.  Finally,  we  discarded  one  test 
because  it  represented  only  partial 
emissions  from  a  faciUty  equipped  with 
an  add-on  control  technology,  and  it  is 
no  longer  operating.  (See  docket  number 
A-97-13  for  more  information  on 
emission  test  data  and  our  analysis  of 
tbe  MACT  floor.) 

After  deciding  which  data  represented 
tbe  five  best-performing  faciUties.  we 
revised  tbe  draft  MACT  floor 
determination  for  existing  fermentation 
production  Unes  to  1.7  lb  acetaldehyde/ 
ton  LY.  Tbe  best  performing  source  can 
achieve  an  emissions  rate  of  1.3  lb 
acetaldehyde/ton  LY.  which  represenU 
the  MACT  floor  for  new  fermentation 
prodiKticm  lines.  This  MACT  floor  is 
the  basis  for  the  emission  limits 
proposed  in  the  PMACT  rule.  As 
discussed  in  section  IV.A  of  this 
preamble,  we've  proposed  this  level  of 
performance  both  in  terms  of  VOC  and 
as  an  equivalent  acetaldehyde  limit. 

We  also  considered  basing  tbe  MACT 
floor  on  existing  emissions  standards, 
particularly  RACT  or  limits  derived 
fiom  RACT.  Of  tbe  10  faciUties  we 
confirmed  as  operating.  5  are  subiect  to 
RACT  or  RACT-derived  Umits.  This 
approach  has  several  advantages 
compared  to  the  PMACT  approach,  in 
both  the  fnmat  of  the  final  standards 
and  the  body  of  data  available  to 
support  a  MACT  determination. 
Therefore,  we  are  proposing  that  the 
MACT  floor  equals  RACT. 
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As  described  in  section  II  of  this 
preamble,  we  are  proposing  that  a 
"fermentation  production  line"  means 
all  fermenters  exceeding  7.000  gallons 
capacity  and  used  in  sequence  to 
produce  a  discrete  amount  of  yeast.  We 
chose' the  capacity  cutoff  of  7.000 
gallons  to  define  the  fermentation 
production  line,  based  on  industry 
information  that  fermentation  vessels 
larger  than  7.000  gallons  are  used 
exclusively  in  the  last  three  stages  of 
yeast  manufacturing.  Essentially,  we  are 
using  the  capacity  cutoff  of  7,000 
gallons  to  clearly  deHne  what  we  mean 
by  the  last  three  fermentation  stages  of 
yeast  manufacturing.  We  are  requesting 
conunent  on  whether  there  are 
fermenters  smaller  than  7,000  gallons 
capacity  that  are  used  in  the  last  three 
stages  of  yeast  manufacturing.  If  your 
comments  indicate  that  smaller 
fermentation  vessels  are  used  in  the  last 
three  stages  of  yeast  manufacturing,  we 
may  promulgate  a  capacity  cutoff  value 
that  is  smaller  than  7,000  so  that  the 
capacity  cutoff  accurately  defines  the 
fermentation  operations  we  intend  to 

Tlate  under  this  MACT. 
astewater  at  a  nutritional  yeast 
manufacturing  facility  is  a  potential 
source  of  VCXI/HAP  emissions.  We  tried 
to  develop  a  MACT  floor  for  wastewater 
emissions.  Unconfirmed  information 
gathered  during  development  of  the 
1994  PMACT  document  suggests  that  all 
facilities  send  their  wastewater  to 
publicly  owned  treatment  works  and 
that  there  may  be  one  facility  that 
pretreats  its  wastewater.  Because  of  the 
extremely  limited  nature  of  this 
information,  we  haven't  been  able  to  set 
a  MACT  floor  for  wastewater  at  this 
time.  We're  requesting  comments  on 
MACT  floor  for  wastewater. 

We  will  further  consider  setting  a 
MACT  floor  for  wastewater,  based  on 
your  comments  and  data,  and  any  other 
information  that  becomes  available  to 
us.  Upon  further  consideration,  we  may 
set  a  MACT  floor  for  wastewater  based 
on  pretreatment,  air  emission  controls 
on  wastewater  units,  treatment  of 
wastewater  off-site  at  a  POTW,  other 
technologies,  or  some  combination  of 
these  options. 

D.  What  Is  Proposed  MACT? 

As  described  in  our  January  1992 
document.  "Assessment  of  VCXI! 
Emissions  and  Their  Control  from 
Baker's  Yeast  Manufacturing"  (EFA- 
450/3-91-027).  process  control  on  the 
fermentation  production  line  should  be 
able  to  reduce  75  to  95  percent  of 
emissions.  Vessel  design  may  also 
reduce  emissions,  but  we  can't 
determine  at  this  point  which  designs 
may  be  most  effective  for  the  entire 


industry.  Although  using  add-on  control 
devices  theoretically  could  reduce 
emissions  95  to  98  percent,  the  industry 
doesn't  use  them  now.  One  facility  that 
formerly  used  add-on  control 
technology  had  enough  problems  to 
dissuade  us  from  requiring  it.  even  at 
new  facilities,  in  the  proposed 
standards.  We  believe  no  workable 
control  options  exist  for  the 
fermentation  production  line  beyond 
the  floor,  which  is  represented  by 
process  control  at  facilities  subject  to 
RACT  or  RACT-like  limits.  Therefore, 
we  are  proposing  that  MACT  equals  the 
MACT  floor  for  the  fermentation 
production  line. 

As  discussed  in  the  PMACT  approach 
to  the  MACT  floor,  we  have  identified 
the  top  five  performing  sources  in  the 
industry  using  available  data.  For  this 
PMACT  approach,  we  selected  the 
average  emissions  level  of  these  sources 
as  the  propdsed  emission  limit  for 
existing  sources.  We  selected  the 
performance  of  the  best-performing 
source  as  the  proposed  emission  limit 
for  new  sources. 

The  RACT  approach  is  based  on  at 
least  five  existing  sources  already 
having  to  meet  RACT  or  RACT-like 
limits.  We  believe  these  facilities  are 
producing  fewer  emissions  than  RACT 
requires,  based  on  rough  analysis  of 
production  data  and  information  fixim 
these  facilities.  Thus,  although  we  are 
proposing  the  RACT  Umits  as  the  MACT 
limits,  we  will  consider  comments  and 
data  that  support  a  potentially  lower 
MACT  emission  limit.  This  information 
should  also  allow  us  to  determine  if 
new  sources  can  achieve  an  even  more 
stringent  MACT,  based  on  the  best- 
performing  source. 

For  the  same  reasons  we  were  unable 
to  identify  a  MACT  floor  for  wastewater 
emissions,  we  are  not  proposing  a 
MACT  standard  for  wastewater 
emissions  at  this  time.  We're  requesting 
comments  on  regulating  wastewater  at 
manufacturers  of  nutritional  yeast,  and 
on  appropriate  MACT  standards  for 
wastewater.  We  will  further  consider 
setting  a  MACT  requirements  for 
wastewater,  based  on  your  comments 
and  data,  and  any  other  information  that 
becomes  available  to  us.  Upon  further 
consideration,  we  may  promulgate 
MACT  requirements  for  nutritional 
yeast  manufacturing  wastewater  that 
include  pretreatment.  air  emission 
controls  on  wastewater  units,  treatment 
of  wastewater  off-site  at  a  POTW.  other 
technologies,  or  some  combination  of 
these  options. 


X.  What  Is  the  Basis  for  Selecting  the 
Fonnat  of  the  Proposed  Standards? 

As  discussed  above,  we  are  co- 
proposing  two  standards  with  different 
formats.  The  proposed  PMACT  standard 
would  be  expressed  as  a  limit  on  the 
amount  of  VOC  emitted  in  fermenter 
offgas  for  a  given  amount  of  yeast 
produced,  in  units  of  weight  of  VOC  per 
weight  of  yeast  produced.  (We 
standardize  yeast  production  as  30 
percent  sohds.)  The  proposed  RACT 
standard  would  be  based  on  the 
concentration  of  VOC  in  fermenter 
offgas  coupled  with  a  limit  on  air  flow 
frt>m  each  fermenter.  In  this  section,  we 
will  discuss  the  advantages  and 
disadvantages  of  each  format  and 
request  comment  on  the  best  format  for 
the  promulgated  standards. 

Section  1 12  of  the  Act  requires  us  to 
prescribe  emission  standards  for  HAP 
control  unless,  in  the  Administrator's 
judgment,  it  is  not  feasible  to  prescribe 
or  enforce  them  according  to  section 
112(h)  of  the  Act:  (1)  if  the  HAP  can't 
be  emitted  through  a  conveyance 
designed  and  built  to  emit  or  capture 
the  HAP,  or  (2)  if  measurement 
methodology  isn't  practicable  because  of 
technological  or  economic  limitations.  If 
we  can't  prescribe  or  enforce  emission 
standards,  we  may  establish  an 
equipment,  work  practice,  design,  or 
operational  standard,  or  a  combination 
of  these  approaches. 

In  this  case,  we  know  an  emission 
standard  is  workable  for  the 
fermentation  production  line  because 
several  of  you  are  already  complying 
with  emission  standards  on  the  line, 
and  test  methods  and  monitoring 
methods  are  available  to  measure 
emissions.  We  then  considered  whether 
the  Umit  should  be  based  on  production 
or  on  outlet  concentration.  Both  formats 
have  advantages  and  disadvantages, 
which  we  have  sununarized  below. 

A.  Advantages  and  Disadvantages  of  a 
Production-Based  Format 

A  production-based  format,  such  as 
the  proposed  PMACT  regulation, 
ensures  that  all  regulated  sources,  even 
those  with  variable  processes,  must 
meet  uniform  standards.  We  do  not 
know  of  any  way  that  a  source  could 
meet  a  production-based  standard  by 
diluting  emission  streams  with 
increased  air  flow;  however,  such 
dilution  is  a  potential  problem  under  a 
concentration-based  format,  such  as  the 
proposed  RACT-like  regulation. 

A  potential  problem  for  the 
production-based  format  is  that 
measuring  production  out  of  the 
fermenter  is  difficult  and  inexact. 
Several  days'  or  even  weeks'  worth  of 
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data  may  be  needed  to  measiire 
production  accurately.  Also,  yields  vary 
significantly,  which  would  make  it 
difficult  to  correlate  the  fermenter's 
yield  with  the  final  product  deUvered. 
Measuring  inputs,  such  as  the  amount  of 
sweetener  added,  is  even  more  complex. 

A  significant  concern  conunenters 
raised  in  stakeholder  meetings  was  that 
a  production-based  format  would 
require  you  to  submit  production 
information  to  show  compliance,  which 
could  damage  your  competitiveness  if 
the  information  became  available  to  the 
public.  A  related  concern  is  that  you 
would  be  unable  to  review  the  data  we 
used  to  develop  the  standard  because  it 
must  remain  confidential.  Also,  you 
have  raised  concerns  about  the  cost  and 
burden  of  monitoring  and 
recordkeeping,  which  depend  on  the 
sxmi  of  emissions  from  each  batch  based 
on  the  ratio  of  fermentation  stages,  plus 
determining  the  yield  from  each  batch 
of  trade  yeast.  One  company  estimated 
initial  investments  of  $500,000  to 
$1,000,000  per  facility,  and  annual 
expenses  of  $50,000  to  $100,000  per 
facility. 

B.  Advantages  and  Disadvantages  of  a 
Concentration- Based  Format 

A  concentration-based  limit,  similar 
to  the  existing  RACT  format  for  VOC, 
avoids  several  problems  of  a 
production-based  limit,  such  as  the 
need  for  you  to  openly  report 
production.  This  format  could  allow 
you  and  others  to  more  thoroughly 
review  data  we  use  to  set  the  MACT 
floor.  Testing  and  monitoring  costs  are 
likely  to  be  lower,  especially  if  the 
standard  allows  you  to  comply  with  a 
VOC  standard.  Finally,  this  format 
allows  a  shorter  averaging  time,  such  as 
a  batch  cycle,  to  measure  emissions. 

One  potential  disadvantage  of  a 
concentration-based  format  is  that 
sources  could  meet  the  standard  by 
increasing  air  flow,  and  thus  diluting 
the  emission  stream,  rather  than 
reducing  acetaldehyde  emissions.  Some 
of  you  have  suggested  that  this 
disadvantage  should  not  be  a  regulatory 
concern,  because  the  relative  expense  of 
air  flow  handling  systems  precludes  you 
from  ing*"ll'"e  systems  that  have  excess 
air  flow  capacity.  Essentially,  you  have 
indicated  that  most  fermenter  blowers 
are  already  operating  at  their  full 
capacity,  and  this  is  not  a  practical 
concern  for  existing  sources.  However, 
v/e  continue  to  consider  the  potential 
for  dilution  of  emission  streams  to  be  a 
r^ulatory  concern,  particularly  for  new 
and  modified  sources,  and  are 
proposing  to  include  a  cap  on  air  flow 
rate. 


Depending  on  how  we  cap  the  flow 
rate,  some  of  you  expressed  concern  that 
you  would  lose  the  flexibility  to  vary 
the  overall  balance  of  flow  rate  and 
concentration.  Setting  a  cap  also  could 
be  difficult  given  that  air  flow  varies  by 
fermentation  stage,  product,  and  other 
variables.  You  would  also  need  to  show 
that  the  cap  itself  doesn't  allow 
excessive  air  flow.  Some  of  you  also 
were  concerned  that  reporting  flow-rate 
data  would  harm  confidentiality  and 
competitiveness. 

C.  Why  Does  the  Standard  Allow  Using 
VOC  as  a  Surrogate  for  Acetaldehyde? 

We  propose  to  regulate  VOC 
emissions  as  a  surrogate  for 
acetaldehyde.  Acetaldehyde  and  ethanol 
are  both  undesirable  by-products  bom 
the  fermentation  process,  and 
controlling  one  controls  the  other.  Using 
a  VOC  standard  virill  reduce  compliance 
costs,  because  monitoring  VOC  is  less 
complex  and  expensive  than  monitoring 
acetaldehyde.  We  haven't  received  any 
evidence  that  sources  can  selectively 
control  VOC  at  the  expense  of  increased 
acetaldehyde.  nor  do  we  know  of  any 
incentive  for  sources  to  do  so. 
Therefore,  we're  asking  for  comment  on 
whether  we  should  promulgate  a  final 
standard  that  allows  the  use  of  VOC  as 
a  surrogate  for  acetaldehyde. 

XI.  Why  Did  We  Select  the  Pn^HMed 
Monitoring  Requirements? 

The  proposed  monitoring 
requirements  are  consistent  with  our 
policy  of  developing  them  "top-down." 
with  the  most  stringent  tier  representing 
continuous  monitoring  that  directly 
measures  compliance  with  the  emission 
limits.  We  have  published  appropriate 
EPA  monitoring  methods,  and  several 
sources  already  do  similar  monitoring  to 
show  compliance  with  permit 
requirements. 

Xn.  Why  Did  We  Select  the  Propoaed 
Test  Mediods? 

The  proposed  rules  would  require 
emissions  tests  for  cases  in  which  a 
source  decides  to  meet  the  emission 
limit  by  using  an  add-on  control  device. 
The  test  methods  we  propose  to  require 
are  existing  EPA  methods  that  are 
familiar  to  the  industry  and  readily 
available.  Late  in  proposal  development 
we  identified  two  test  methods 
developed  by  a  voluntary  consensus 
body  that  may  be  alternatives  for  EPA 
Method  2  and  EPA  Method  18.  The  first, 
ASTM  D  3464-96.  Standard  Test 
Method  for  Average  Velocity  in  a  Duct 
Using  a  Thermal  Anemometer,  may  be 
an  equivalent  alternative  to  EPA  Method 
2.  The  second.  ASTM  D  606(V-96. 
Standard  Practice  for  Sampling  of 


Process  Vents  with  a  Portable  Gas 
Chromatograph.  is  a  possible  alternative 
to  EPA  Method  18.  but  may  lack 
sufficient  quality  assurance  procedures 
to  fully  substitute  for  Method  18  in  this 
rulemaking.  We  will  further  com]>are 
these  two  ASTM  methods  to  EPA 
Methods  2  and  18,  and  evaluate  the 
appropriateness  of  their  use  for  the  final 
subpart  CCCC  rule.  We  also  request 
comments  on  the  feasibiUty  of  using 
these  or  other  methods  to  perform  the 
necessary  testing4>rocedures  to  show 
compliance  with  the  proposed 
standards.  Because  of  the  long  history 
behind  use  of  the  EPA  methods,  we 
would  need  compelling  evidence  to 
convince  us  that  other  methods  are 
better  alternatives. 

We  have  identified  some  concerns 
related  to  the  use  of  EPA  Method  2  for 
measuring  volumetric  flow  rate  due  to 
unpredictably  fluctuating  pressures  in 
the  exhaust  stacks  of  the  fannenters. 
Under  these  conditions,  it  may  not  lie 
possible  to  obtain  reliable  air  flow  data 
by  using  a  pitot  tube  and  manometer. 
We  are  considering  whether  we  need  to 
modify  Method  2  or  replace  it  with 
another  method  when  we  promulgate 
the  final  rules.  We  ask  the  pubUc  to 
comment  and  provide  relevant 
information  on  this  issue. 

Xm.  Why  Did  We  Select  the  Propoeed 
Notification,  Reporting,  and 
Recordkeeping  Reqniremcnta? 

■  The  proposed  rules  require  you  to 
comply  with  the  notification, 
recordkeeping,  and  reporting 
requirements  in  the  General  Provisions. 
They  also  establish  reporting  and 
recordkeeping  requirements  we  must 
have  to  ensure  you  comply  with 
requirements  in  subpart  COOC 

XIV.  How  Can  I  Gonment  on  This 
Propoeed  Rnle? 

A.  Written  Comments 

We  want  your  participation  before 
arriving  at  our  final  decisions  and 
strongly  encourage  all  comments, 
including  complete  supporting  data  and 
detailed  analyses  if  possible  so  we  can 
best  use  these  comments.  Send  all 
comments  to  the  Air  and  Radiation 
Docket  and  Information  Center,  Docket 
No.  A-97-13  (see  AU0WES5ES)  by 
December  18. 1998. 

If  you  want  to.send  proprietary 
information  for  consideration,  clearly 
distinguish  it  from  otho'  cranments  and 
label  it  "Confidential  Business 
Infonnation."  Send  submissions 
containing  such  proprietary  infonnation 
directly  to  the  foUovtring  address  to 
make  sure  the  proprietary  material 
doesn't  go  into  the  docket:  Attention: 
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Michele  Aston,  c/o  Ms.  Melva  Toonier, 
U.S.  EPA  Confidential  Business 
Information  Manager.  OAQPS  (MD-13); 
Research  Triangle  Park.  North  Carolina. 
27711.  Don't  send  it  to  the  public  docket 
or  through  electronic  mail.  We  will 
disclose  information  you  claim  to  be 
confidential  only  as  allowed  by  40  CFR 
part  2.  If  you  don't  claim 
confidentiality,  we  may  make  your 
information  available  to  the  public 
without  further  notice  to  you  . 

B.  Public  Hearing 

If  you  want  to  provide  verbal 
comments  about  the  proposed 
standards,  contact  us  (see  ADDRESSES), 
and  we  will  hold  a  public  bearing. 
Anyone  may  file  a  written  statement  by 
December  18. 1998.  Send  written 
statements  to  the  Air  and  Radiation 
Docket  and  Information  Center  (see 
ADDRESSES),  and  refer  to  Docket  No.  A- 
97-13.  If  a  public  hearing  is  held,  we 
will  place  a  verbatim  transcript  of  the 
hearing  and  written  statements  in  the 
docket,  which  you  can  read  and  copy  at 
the  Air  and  Radiation  Docket  and 
Information  Center  (see  ADDRESSES). 

XV.  What  Are  the  Administrative 
Requirements  for  This  Propoecd  Rule? 

A.  Docket 

The  docket  for  this  regulatory  action 
is  A-97-13.  The  docket  is  an  organized 
and  complete  file  of  all  the  information 
we  considered  in  developing  this 
proposed  rule.  It's  a  dynamic  file 
because  we  keep  adding  material 
throughout  the  rule's  development.  The 
docketing  system  allows  you  to  readily 
identify  and  locate  documents  so  you 
can  participate  in  rulemaking.  Along 
with  the  proposed  and  promulgated 
standards  and  their  preambles,  contents 
of  the  docket  will  serve  as  the  record  in 
case  of  judicial  review  (see  section 
307(d)(7)(A)  of  the  Act). 

B.  Executive  Order  12866 

Under  Executive  Order  12866  (58  PR 
51735.  October  4.  1993).  we  must 
determine  whether  the  regulatory  action 
is  "significant"  and  therefore  subject  to 
review  by  the  Office  of  Management  and 
Budget  (OMB).  The  Executive  Order 
defines  "significant  regulatory  action" 
as  one  that  is  likely  to  result  in  a  rule 
that  may: 

(1)  Have  an  annual  effect  on  the 
economy  of  $100  million  or  more  or 
adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
State,  local,  or  tribal  governments  or 
communities. 


(2)  Create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agency. 

(3)  Materially  alter  the  budgetary 
impact  of  entitlements,  grants,  user  fees, 
or  loan  programs,  or  the  rights  and 
obligations  of  recipients  thereof. 

(4)  flaise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  the  Executive  Order. 

Because  the  proposed  rules  will  affect 
only  10  existing  facilities,  and  because 
we  expect  no  new  facilities,  we  project 
the  economic  effects  to  be  far  less  than 
$100  million  nationwide.  Nor  do  we 
anticipate  any  significant  adverse  effects 
to  the  facilities.  Under  Executive  Order 
12866.  this  action  is  not  a  significant 
regulatory  action  and  is  therefore  not 
subject  to  OMB  review. 

C.  Enhancing  the  Intergovernmental 
Partnership  Under  Executive  Order 
12875 

Under  Executive  Order  12875,  EPA 
may  not  issue  a  regulation  that  is  not 
required  by  statute  and  that  creates  a 
mandate  upon  a  State,  local  or  tribal 
government,  unless  the  Federal 
government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  those  governments,  or 
EPA  consults  with  those  governments.  If 
EPA  complies  by  consulting.  Executive 
Order  12875  requires  EPA  to  provide  to 
the  Office  of  Management  and  Budget  a 
description  of  the  extent  of  EPA 's  prior 
consultation  with  representatives  of 
affected  State,  local  and  tribal 
governments,  the  nature  of  their 
concerns,  copies  of  any  written 
communications  from  the  governments, 
and  a  statement  supporting  the  need  to 
issue  the  regulation.  In  addition, 
Executive  Order  12875  requires  EPA  to 
develop  an  effective  process  permitting 
elected  officials  and  other 
representatives  of  State,  local  and  tribal 
governments  "to  provide  meaningful 
and  timely  input  in  the  development  of 
regulatory  proposals  containing 
significant  unfunded  my  dates." 
Today's  rule  does  not  create  a 
mandate  on  State,  local  or  tribal 
governments.  The  rule  does  not  impose 
any  enforceable  duties  on  State,  local  or 
tribal  governments,  because  they  do  not 
own  or  operate  any  sources  subject  to 
this  rule  and  therefore  are  not  required 
to  purchase  control  systems  to  meet  the 
requirements  of  this  rule.  Accordingly, 
the  requirements  of  section  1(a)  of 
Executive  Order  12875  do  not  apply  to 
this  rule.  Nevertheless,  in  developing 
this  rule,  EPA  consulted  with  States,  as 
described  in  section  III.E  of  this 
preamble,  to  enable  them  to  provide 


meaningful  and  timely  input  in  the 
development  of  this  rule. 

D.  Consultation  and  Coordination  With 
Indian  Tribal  Governments  Under 
Executive  Order  13084 

Under  Executive  Order  13084,  we 
may  not  issue  a  regulation  that  is  not 
required  by  statute,  that  significantly  or 
uniquely  affects  the  communities  of 
Indian  tribal  governments,  and  that 
imposes  substantial  direct  compliance 
costs  on  those  communities,  unless  the 
Federal  government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  the  tribal 
governments.  If  the  mandate  is 
unfunded,  we  must  provide  OMB.  in  a 
separately  identified  section  of  the 
preamble  to  the  rule,  a  description  of 
the  extent  of  EPA 's  prior  consultation 
with  representatives  of  affected  tribal 
governments,  a  summary  of  the  nature 
of  their  concerns,  and  a  statement 
supporting  the  need  to  issue  the 
regulation.  In  addition.  Executive  Order 
13084  requires  us  to  develop  an 
effective  process  permitting  elected  and 
other  representatives  of  Indian  tribal 
governments  "to  provide  meaningful 
and  timely  input  in  the  development  of 
regulatory  policies  on  matters  that 
significantly  or  uniquely  affect  their 
communities." 

Today's  rule  does  not  significantly  or 
uniquely  affect  the  communities  of 
Indian  tribal  governments  because  no 
known  nutritional  yeast  manufacturing 
facilities  are  located  within  these 
governments'  jurisdiction.  Accordingly, 
the  requirements  of  section  3(b)  of 
Executive  Order  13084  do  not  apply  to 
this  rule. 

E.  Paperwork  Reduction  Act 

We've  submitted  to  OMB 
requirements  for  collecting  information 
associated  with  the  proposed  standards 
(those  included  in  40  CFR  part  63, 
subpart  A  and  subpart  CCCC)  for 
approval  under  the  Paperwork 
Reduction  Act  of  1980.  44  U.S.C.  3501 
et  seq.  We  have  prepared  an  Information 
Collection  Request  (ICR)  document  (ICR 
No.  1886-01).  and  you  may  get  a  copy 
from  Sandy  Farmer.  OP.  Regulatory 
Information  Division,  U.  S. 
Environmental  Protection  Agency 
(2137).  401  M  Street.  S.W..  Washington. 
DC  20460,  or  by  calling  (202)  260-2740. 
A  copy  may  also  be  downloaded  off  the 
interent  at  http://www.epa.gov/icr. 

The  total  3-year  burden  of  monitoring, 
recordkeeping,  and  reporting  for  this 
collection  is  estimated  at  19.135  labor 
hours,  and  the  annual  average  burden  is 
6.379  labor  hours  for  the  affected 
facihties.  Annual  capital  costs  for  VOC 
monitoring  systems  is  estimated  to  be 
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$622,300  ($373,400  per  facility  for  five 
facilities  and  annualized  over  three 
years).  This  estimate  includes  annual 
performance  tests  for  some  sources; 
ongoing  monitoring  for  all  sources; 
semiannual  reports  when  someone 
doesn't  follow  a  plan  for  startups, 
shutdowns,  and  malfunctions;  quarterly 
and  semiannual  reports  on  excess 
emissions:  maintenance  inspections; 
notices;  and  recordkeeping. 

Burden  means  the  total  time,  effort,  or 
financial  resources  people  spend  to 
generate,  maintain,  keep,  or  disclose  to 
or  for  a  Federal  Agency.  This  includes 
the  time  needed  to  review  instructions; 
develop,  acquire,  install,  and  use 
technology  and  systems  to  collect, 
validate,  and  verify  information; 
process,  maintain,  disclose,  and  provide 
information;  adjust  ways  to  comply  v»rith 
any  previously  applicable  instructions 
and  requirements;  train  people  to 
res(>ond  to  a  collection  of  information; 
search  data  sources;  collect  and  review 
information;  and  transmit  or  otherwise 
disclose  the  information. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  need  not  respond 
to,  a  collection  of  information  unless  it 
displays  a  cvurently  valid  OMB  control 
number.  The  OMB  control  numbers  for 
EPA's  regulations  are  in  40  CFR  part  9 
and  48  CFR  Chapter  15. 

Send  comments  on  the  Agency's  need 
for  this  information,  the  accuracy  of  our 
burden  estimates,  and  any  suggested 
methods  for  lessening  a  respondent's 
burden  (including  automation)  to  the 
Director,  OP  Regulatory  Information 
Division,  U.  S.  Environmental 
Protection  Agency  (2137),  401  M  Street 
SW.  Washington.  DC  20460.  and  to  the 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  725  17th  Street  NW, 
Washington,  DC  20503.  Mark  your 
comments  "Attention:  Desk  Office  for 
EPA."  Include  H'A's  ICR  number  in  any 
correspondence.  The  final  rule  will 
respond  to  all  comments  from  OMB  or 
the  public  on  this  proposal's 
information-collection  requirements. 

F.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  (  RFA) 
generally  requires  an  agency  to  conduct 
a  regulatory  flexibility  analysis  of  any 
rule  subject  to  notice  and  comment 
rulemaking  requirements  unless  the 
agency  certifies  that  the  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
Small  entities  include  small  businesses, 
small  not-for-profit  enterprises,  and 
small  governmental  jurisdictions.  This 
proposed  rule  would  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities  because  few  or 


none  of  the  10  fadUties  expected  to  be 
subject  to  the  proposed  rule  are  small 
entities,  and  because  the  regulatory 
impacts  are  anticipated  to  be 
insignificant.  Therefore,  I  certify  that 
this  proposed  action  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

G.  Unfunded  Mandates  Reform  Act 

Title  n  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA),  Pub.  L. 
104-4,  establishes  requirements  for 
Federal  agencies  to  assess  the  effects  of 
their  regulatory  actions  on  State,  local, 
and  tribal  governments  and  the  private 
sector.  Under  section  202  of  the  UMRA, 
we  generally  must  prepare  a  written 
statement,  including  a  cost-benefit 
analysis,  for  proposed  and  final  rules 
with  "Federal  mandates"  that  may 
result  in  expenditures  to  State,  local  and 
tribal  governments,  in  the  aggregate,  or 
to  the  private  sector,  of  $100  million  or 
more  in  any  one  year.  Before 
promulgating  an  EPA  rule  for  which  a 
written  statement  is  needed,  section  205 
of  the  UMRA  generally  requires  EPA  to 
identify  and  consider  a  reasonable 
number  of  regulatory  alternatives  and 
adopt  the  least  costly,  most  cost- 
effective  or  least  burdensome  alternative 
that  achieves  the  objectives  of  the  rule. 
The  provisions  of  section  205  do  not 
apply  when  they  are  inconsistent  with 
applicable  law.  Moreover,  section  205 
allows  us  to  adopt  an  alternative  other 
than  the  least  costly,  most  cost-effiactive 
or  least  burdensome  alternative  if  the 
Administrator  pubUshes  with  the  final 
rule  an  explanation  why  the  alternative 
was  not  adopted.  Before  we  establish 
any  regulatory  requirements  that  may 
significantly  or  uniquely  affect  small 
governments,  including  tribal 
governments,  we  must  have  developed 
under  section  203  of  the  UMRA  a  small 
government  agency  plan.  The  plan  must 
provide  for  notifying  potentially 
affected  small  governments,  enabling 
timely  input  in  the  development  of  EPA 
regulatory  proposals  with  significant 
Federal  intergovernmental  mandates, 
and  informing,  educating,  and  advising 
small  governments  on  compUance  with 
the  regulatory  requirements. 

We  nave  determined  that  this 
proposed  rule  does  not  contain  a 
Federal  mandate  that  may  result  in 
expenditures  of  $100  million  or  more 
for  State,  local,  and  tribal  governments, 
in  the  aggregate,  or  the  private  sector  in 
any  one  year.  The  proposed  rule  does 
not  impose  any  enforceable  duties  on 
State,  local,  or  tribal  governments,  i.e., 
they  own  or  operate  no  sources  subject 
to  this  proposed  rule  and  therefore  are 
not  required  to  purchase  control 
systems  to  meet  the  requirements  of  this 


proposed  rule.  Regarding  the  private 
sector,  the  prop>osed  rule  will  affect  only 
10  existing  facilities  nationwide.  We 
project  that  aimual  economic  effects 
vnll  be  far  less  than  $100  million.  Thus, 
today's  proposed  rule  is  not  subject  to 
the  requirements  of  sections  202  and 
205  of  the  UMRA.  Nevertheless,  in 
developing  this  proposed  rule.  EPA 
consulted  with  States,  as  described  in 
section  III.E  oi  this  preamble,  to  enable 
them  to  provide  meaningful  and  timely 
input  in  the  development  of  tMs 
proposed  rule. 

We  also  have  determined  that  this 
proposed  rule  contains  no  regulatory 
requirements  that  might  significantly  or 
uniquely  affect  small  governments.  The 
proposed  rule  does  not  impose  any 
enforceable  duties  on  small 
governments,  i.e.,  they  own  or  operate 
no  sources  subject  to  this  rule  and 
therefore  are  not  required  to  purchase 
control  systems  to  meet  the 
requirements  of  this  proposed  rule. 

H.  Protection  of  Children  From 
Environmental  Health  Risks  and  Safety 
Risks  Under  Executive  Order  13045 

Executive  Order  13045  appUes  to  any 
rule  that  EPA  determines:  (1) 
"economically  significant"  as  defined 
under  Executive  Order  12866,  and  (2) 
the  environmental  health  or  safety  risk 
addressed  by  the  rule  has  a 
disproportionate  effect  on  children.  If 
the  regulatory  action  meets  both  criteria, 
the  Agency  must  evaluate  the 
environmental  health  or  safety  effects  of 
the  planned  rule  on  children  and 
explain  why  the  planned  regulation  is 
preferable  to  other  potentially  effective 
and  reasonable  alternatives  considered 
by  the  Agency. 

The  proposed  rule  is  not  subject  to 
Executive  Chtler  13045,  entitled 
Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks  (62  FR  19885.  April  23.  1997). 
because  it  is  not  an  economically 
significant  regxilatory  action  as  defined 
by  Executive  Order  12866. 

/.  National  Technology  Transfer  and     

Advancement  Act 

Section  12(d)  of  the  National 
Technology  "Transfer  and  Advancement 
Act  of  1995  ("NTTAA"),  Pub.  L.  No. 
104-113.  section  12(d)  (15  U.S.C.  272 
note)  directs  EPA  to  use  voluntary 
consensus  standards  in  its  regulatory 
activities  imless  to  do  so  would  be 
inconsistent  with  appficable  law  or 
otherwise  impractical.  Voluntary 
consensus  standards  are  technical 
standards  (e.g..  materials  specifications, 
test  methods,  sampling  procedures,  and 
business  practices)  that  are  developed  or 
adopted  by  voluntary  consensus 
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standards  bodies.  The  ^^TAA  directs 
EPA  to  provide  Congress,  through  0MB. 
explanations  when  the  Agency  decides 
not  to  use  available  and  applicable 
voluntary  consensus  standards. 

This  proposed  rulemaking  involves 
technical  standards.  We  propose  to  use 
longstanding  EPA  Reference  test 
methods  and  procedures  that  show 
compliance  with  emission  standards. 
Specifically,  we  require  EPA  test 
methods^  through  4  and  25A,  and 
Performance  Specifications  8  and  9.  as 
codified  at  40  CFR  part  60,  appendix  A. 
We  identified  two  candidate  voluntary 
consensus  standards  as  being 
potentially  applicable,  and  we  are 
soliciting  comment  on  them  in  this 
proposed  nilemaking.  These  methods 
are  discussed  in  more  detail  in  section 
Xn  of  this  preamble. 

XVI.  What  is  the  Statutory  Authority 
for  This  PropoMd  Rule? 

The  statutory  authority  for  this 
proposal  is  provided  in  sections  101, 
112, 114, 116.  and  301  of  the  Clean  Air 
Act  as  amended  (42  U.S.C.  7401,  7412. 
7414,  7416,  and  7601).  This  rulemaking 
is  also  subject  to  section  307(d)  of  the 
Act  (42  U.S.C.  7407(d)). 

List  ofSnblects  in  40  CFR  Part  63 

Environmental  protection.  Air 
pollution  control.  Hazardous 
substances.  Nutritional  yeast 
manufacturing.  Reporting  and 
recordkeeping  requirements. 

Dated:  October  7. 1998. 
Carol  M.  BrowMr, 
Administrator. 

For  the  reasons  set  out  in  the 
preamble,  the  U.S.  Environmental 
Protection  Agency  proposes  to  amend 
40  CFR  part  63  as  follows: 

PART  e»-liATK)NAL  EMS8I0N 
STANDARDS  FOR  HAZARDOUS  AIR 
POIXUTANTS  FOR  SOURCE 
CATEGORIES 

1.  The  authority  citation  for  part  63 
continues  to  read  as  follows: 

Authority:  42  U.S.C  7401.  et  seq. 

2.  Part  63  is  amended  by  adding 
subpart  CCCC  (Option  1  and  Option  2) 
to  read  as  follows: 

(Option  1  for  Subput  COGC) 

Subpart  OCCC-National  Emieelon 
StMiderde  for  Haardous  Air  PdhitMiti  for 
Manufacturing  of  Nuftltlonai  Yaaat 

What  This  Regulation  Covert 

Sec. 

63.2130  What  is  in  this  regulation? 

63.2131  Does  this  regulation  apply  to  me? 


Emiarion  Standards  and  Compliance  Dales 

63.2135  What  emission  standards  must  I 
meet? 

63.2136  When  must  I  comply? 

General  RequireuMnla  for  Compliance  With 
the  Emission  Standards  and  for  Monitoring 
and  Paribrmance  Tests 

63.2140  What  general  requirements  must  I 
meet  to  comply  with  the  standard? 

63.2141  What  monitoring  must  I  do? 

63.2142  What  perfonnance  testa  must  I 
complete? 

Requirements  for  Showing  Compliance 
Using  Process  Control 

63.2145    If  I  use  process  control,  how  do  I 
comply  with  tlie  standard? 

Requirements  for  Incinerators 

63.2150  If  I  use  an  incinerator,  what 
monitoring  must  I  do? 

63.2151  If  I  use  an  incinerator,  how  do  I 
comply  with  the  standard? 

Raquiremanis  for  BioAltration 

63.2155  If  I  use  biofiltration,  what 
monitoring  must  I  do? 

63.2156  If  I  use  biofiltration,  how  do  1 
comply  with  the  standard? 

RequiramaniB  far  Olhar  Means  vt  Monitoring 
63.2160    How  can  I  get  approval  for,  and 
use,  other  means  of  monitoring? 

Reporting  and  Recordkeeping  Requirements 

63.2165  What  reports  must  I  prepare? 

63.2166  What  records  must  I  maintain? 

63.2167  How  long  do  I  have  to  mainf  ip 

records? 
IMagaMon  of  Authoritiae 

63.2170    What  authorities  may  be  delegated 
totheStatee? 

M«3^7l-63.222»    [ftaaanad] 

Subpwt  CCCC— NaUonal  Emlsaion 
Standard*  for  Hazardoua  Air  Pollutanta 
for  Manufacturing  of  Nutritlcnal  Yaaat 

What  This  Regulation  Covers 

f«3^30    WhatlelnttilsragulatlonT 

This  regulation  describes  the  actions 
you  must  take  to  reduce  emissions  if 
you  own  or  operate  a  facility  that 
manufactures  nutritional  yeast,  also 
known  as  baker's  yeast  or 
Soccha/omyces  cerevisiae.  The 
regulation  establishes  emission 
standards  and  states  what  you  must  do 
;  to  comply.  Certain  requirements  apply 
to  all  who  must  follow  the  regulation; 
others  depend  on  the  means  you  use  to 
comply  with  an  emission  standard. 


(1)  It  is  located  at  a  new  or  existing 
major  source  of  hazardous  air  pollutant 
(HAP)  emissions,  meaning:  "any 
stationary  source  or  group  of  stationary 
sources  located  withhi  a  contiguous  ai«a 
and  under  common  control  that  emits  or 
has  the  potential  to  emit  considering 
controls,  in  the  aggregate,  10  tons  per 
year  or  more  of  any  hazardous  air 
pollutant  or  25  tons  per  year  or  more  of 
any  combination  of  hazaidous  air 
pollutants." 

(2)  It  is  located  at  a  new  or  existing 
area  source  that  increases  its  actual  or 
potential  HAP  emissions  enough  to 
become  a  major  source. 

(b)  Each  individual  fermentation 
production  line  is  an  affected  source  if 
it  supports  the  industrial  production  of 
Saccharomyces  cerevisiae  and  it  fits  the 
following  descriptions. 

(1)  Fermentation  production  line.  A 
"fermentation  production  line"  means 
all  fermenters  that  can  hold  more  than 
7,000  gallons  and  are  used  in  sequence 
to  produce  yeast.  This  regulation  limits 
the  line  to  the  last  three  fermentation 
stages,  which  may  be  referred  to  as 
"stock,  first  generation,  and  trade"  and 
"CB4,  CBS.  and  CB6."  A  batch  combines 
these  three  fermentation  stages  to 
produce  a  single  product.  A 
fermentation  production  line  excludes 
flasli,  pure-culture,  or  yeasting-tank 
fermentation,  as  well  as  all  operations 
after  the  last  dewatering  operation,  such 
as  filtration. 

(2)  Purposes  of  yeast  production.  This 
regulation  applies  to  your  facility  only 
if  the  yeast  is  made  for  the  ptirpose  of 
becoming  an  ingredient  in  dough  for 
bread  or  any  other  yeast-raised  baked 
product,  or  for  becoming  a  nutritional 
food  additive. 

(c)  This  regulation  also  doesn't  apply 
when  you  perform  any  of  the  following 
operations  at  your  facility: 

(1)  Produce  specialty  yeasts,  such  as 
those  for  wine,  champagne,  whiskey, 
and  beer. 

(2)  Produce  torula  yeast  [Candida 
utilis)  using  aerobic  fermentation. 

Emission  Standards  and  Compliance 
Dates 

fn^SS   What«ni«alonslM«dardtmustl 


f  63.2131 
me? 


Does  this  regulation  apply  to 


(a)  This  regulation  applies  to  you  if 
you  own.  operate,  or  build  a  facility  that 
manufactures  nutritional  yeast  and  it 
falls  under  either  of  the  following 
categories: 


(a)  Unless  you  comply  with  the     , 
standard  using  equipment  specified  in 
paragraphs  (c)  or  (d)  of  this  section,  you 
must  meet  the  emission  limits  for 
volatile  organic  compounds  (VOC)  or 
acetaldehyde  in  the  exhaust-gas  stream 
from  a  fermenter  during  a  fermentation 
batch. 

(1)  Prior  to  submitting  your 
compliance  certification  under  §  63.9(h) 
(initial  compliance),  you  must  select 
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whether  you  will  monitor  VOC  or 
acetaldehyde.  This  selection  will 
determine  the  applicable  standards  for 
your  facility.  Section  63.2165  contains 
additional  information  on  the_^ 
notification  procedures  you  must  follow 
in  making  your  selection. 

(2)  If  you  monitor  VOC.  comply  with 
the  concentration  limits  of  Table  1  of 
this  section: 


TABLE  1.— LIMITS  ON  VOC 

Concentrations 


. 

Maximum 

allowable 

con- 

centration 

Fennentation  stage 

olVOC, 

measured 

aseiha- 

nd 

(ppm) 

1  a«l  «tnnA  fTrade)         

150 

Second-to-last  stage  (First 

gen- 

Aratkvi)                  

225 

Ttwd-to-last  stage  (Stock)  ... 

450 

(3)  If  you  monitor  acetaldehyde, 
comply  with  the  concentration  limits  of 
Table  2  of  this  section: 

table  2.— limits  on  acetaldehyde 
Concentrations 


Femwntaiion  stage 


Last  stage  (Trade)  

Second-to^ast  stage  (First  gen- 
eration)   

Third-to-iast  stage  (Stock)  


Maximum 
alowable 

oon- 
ceniralion 
of  acetal- 
dehyde 
(ppm) 


27 

41 
81 


(b)  If  you  follow  the  procedures  in 
paragraph  (a)  of  this  section,  you  must 


maintain  the  exhaust  flow  rate  over  a 
batch  for  every  fermenter  below  the 
maximum  flow  rate  set  according  to  the 
following  procediues. 

(1)  For  an  existing  fermenter,  set  the 
flow  rate  cap  based  on  the  average 
exhaust  flow  rate  for  that  fermenter  over 
the  last  12  months. 

(2)  For  a  fermenter  constructed  or 
reconstructed  after  October  19, 1998, 
you  must  cap  the  flow  rate  at  the 
maximum  flow  rate  per  fermenter 
volume  specified  in  our  written 
guidance. 

(c)  If  you  use  an  incinerator  to  comply 
with  the  standard,  you  must  maintain 
the  m'"'""""  operating  temperature 
established  in  §  63.2142(a). 

(d)  If  you  use  a  biofilter  to  comply 
with  the  standard,  you  must  maintain 
the  pressure  drop  within  the  complying 
pressure  drop  range  established  in 

§  63.2142(a). 

163^36   Whan  muat  I  comply? 

(a)  If  construction  of  your 
fennentation  production  line 
commenced  on  or  before  October  19. 
1998.  you  must  comply  on  and  after 
(Insert  date  3  years  from  publication  of 
final  rule  in  Federal  Regteter.) 

(b)  If  construction  or  reconstruction  of 
your  fermentation  production  line 
commenced  after  October  19. 1998.  you 
must  comply  on  and  after  [Insert  date  of 
publication  of  final  rule  in  Federal 
Register]  or  on  and  after  the  date  when 
you  start  operations,  whichever  is  later. 

(c)  If  your  fermentation  production 
line  becomes  an  afiected  source  after 
October  19. 1998.  you  must  comply  on 
and  after  the  date  3  years  following  the 
day  it  became  an  affected  source,  as 
defined  by  §63.2131. 

(d)  If  you  can't  meet  a  deadline,  you 
may  ask  to  extend  the  compliance  date 


by  following  the  criteria  and  procedures 
in§63.6(i). 

(e)  You  must  comply  with  the 
provisions  in  this  subpart  at  all  times 
except  during  periods  of  start-up, 
shutdown,  and  malfunction  (as  defined 
in  §63.2.) 

General  Requiienaents  for  Cooipliattce 
With  the  Emiarion  Standards  and  fer 
Mooitoring  and  Perfonnance  Tests 

'fe3^40    WlwtgsnaralraqulramsntsnMist 
I  meat  to  comply  sMi  tha  standard? 

(a)  Process  control.  You  may  use 
process  control  to  reduce  VOC  and 
acetaldehyde  emissions  and  comply 
with  the  emission  standard.  "Process 
control"  means  reducing  emissions  of 
VOC  and  acetaldehyde  by  manipulating 
the  flow  of  raw  material,  supply  of 
oxygen,  or  some  other  input,  thereby 
controlling  fermentation. 

(b)  Add-on  control  technology.  As  an 
alternative  to  process  control,  you  may 
tise  an  add-on  control  technology,  sudi 
as  incineration  or  biofiltration.  to  reduce 
VOC  and  acetaldehyde  emissions  and 
comply  %vith  the  emission  standard. 

(c)  Showing  compliance.  Whether  you 
use  process  or  add-on  controls,  you 
must  show  initial  and  ongoing 
compliance  with  the  emission  standards 
in  §  63.2135.  See  the  rest  of  this  subpart 
for  procedures  you  must  follow. 

(d)  Operation  and  mainteimnce.  You 
must  comply  with  the  operation  and 
maintenance  requirements  in  §  63.6(e). 

(e)  General  Provisions.  The  General 
Provisions  (40  CFR  part  63.  subpart  A) 
apply  to  owners  and  operators  of  major 
sources  of  HAP  emissions  in  all  source 
categories,  including  nutritional  yeast 
manufacturing.  Table  1  (rfthis  section 
lists  the  General  Provisions  that  apply  to 
nutritional  yeast  manufacturing 
facilities: 


Table  1  of  §63.2140— General  Provisions  That  Apply  to  Subpart  CCCC 


Reference,  subpart  A  general  provisioos 


63.1-63.5 

63.6(aHg).  (JHH  ••- 

63.6(h)(1Hh)(6).  (h)(8Hh)(9) 
63.7(h)(7)  


63.7 

63.8 

63.9  

63.10 

63.11  

63.12-63.15 


Applies  to 


§§63.2130- 
632229 


Yes. 
Yes.. 
Yes. 
No  .. 


Yes. 

Yes. 

Yes. 

Yes. 

No  .. 

Yes. 


Comment 


§  63.6(h)(7),    using   continuous   opacity   monitoring, 
apply. 


Don't  use  teres  to  comply  witfi  the  emission  limits. 


doesnl 


55826 


Federal  Regiater / Vol.  63.  No.  201 /Monday.  October  19.  1998 /Proposed  Rules 


|«3Jn41    Whrtmonltortngmurtldo? 

(a)  You  must  meet  the  requirements  of 
§63.8. 

(b)  You  must  install,  calibrate, 
operate,  and  maintain  all  monitoring 
equipment  according  to  manufacturer's 
specifications  and  the  plan  for  startup, 
shutdown,  and  malfunctions  that  you 
must  develop  and  use  according  to 

$  63.6(e). 

(c)  If  you  choose  to  continuously 
monitor  VOC  emissions,  you  must  use 
Performance  Specification  8  (PS  8),  in 
appendix  A  of  40  CFR  part  60,  to  show 
that  your  continuous  emission 
monitoring  system  (CEMS)  is  operating 
properly. 

(1)  Use  EPA  Method  25A.  in  appendix 
A  of  40  CFR  part  60,  to  do  the  relative- 
accuracy  test  PS  8  requires. 

(2)  Calibrate  the  reference  method  and 
the  CEMS  with  ethanol. 

(3)  Collect  a  1-hour  sample  for  each 
reference-method  test. 

(4)  Set  the  CEMS  span  at  1.5  to  2.5 
times  the  relevant  emission  limit. 

(d)  If  you  choose  to  continuously 
monitor  acetaldehyde  emissions,  you 
must  use  PS  9  or  an  approved 
alternative  to  show  that  your  CEMS  is 
operating  properly. 

(e)  If  you  are  subject  to  §  63.2135(b). 
you  must  continuously  monitor  either 
the  air-flow  rate  or  a  parameter  of  the 
blower  system  correlated  with  the  air- 
flow rate  exiting  each  fermenter's 
exhaust  stack.  Use  a  calibrated  annubar 
or  other  approved  alternative  to 
determine  the  air  flow  in  the  fermenter's 
exhaust  stack.  A  "fermenter's  exhaust 
stack"  means  the  vent  or  ductwork  that 
provides  an  outlet  for  gas  from  a 
fermenter. 

163.2142    What  parformanc*  tMts  must  I 


(a)  Testing  frequency.  If  you  choose  to 
comply  with  the  standard  using  an  add- 
on control  technology,  you  must  test  its 
initial  performance  to  show  compliance 
with  the  emission  limits  in 

§  63.2135(a)(2)  or  (a)(3)  and  to  establish 
baseline  monitoring  parameters  that 
satisfy  §§  63.2150  and  63.2155,  as 
appUcable.  You  must  test  the  control 
device's  performance  while 
manufacturing  the  product  that 
comprises  the  largest  percentage  of 
average  annual  production.  Test  the 
device's  performance  within  180  days 
from  the  compliance  date  that  applies  to 
you  and  test  it  again  at  least  every  3 
years  or  when  process  conditions 
change  that  would  require  a  new 
correlation. 

(b)  Approved  test  methods.  You  must 
follow  the  procedures  in  §§  63.7  and 
63.8  and  use  one  of  the  following  test 
methods.  Unless  changed  in  this 


subpart,  all  EPA  methods  are  in 
appendix  A  of  part  60  of  this  chapter. 

(\)  Use  Method  1  to  select  the 
sampling  port's  location  and  the  number 
of  traverse  points. 

(2)  Use  Method  2  to  measure 
volumetric  flow  rate. 

(3)  Use  Method  3  for  gas  analysis  to 
determine  the  dry  molecular  weight  of 
the  stack  gas. 

(4)  Use  Method  4  to  determine 
moisture  content  of  the  stack  gas.  40 
CFR  part  60. 

(5)  Use  EPA  Method  25A,  or  any 
alternative  validated  by  EPA  Method 
301,  to  measure  VOC  asethanol. 

(c)  Additional  requirements  for 
performance  tests.  Make  sure  you: 

(1)  Design  the  test  to  sample  a 
complete  batch.  You  must  do  three 
sampling  runs  for  each  of  the  three 
fermentation  stages  in  a  batch,  as 
defined  in  this  rule. 

(2)  Do  the  test  at  a  point  in  the 
exhaust-gas  stream  before  you  inject  any 
dilution  air,  meaning  any  air  not  needed 
to  control  fermentation. 

(3)  Record  the  results  of  each  run  of 
the  performance  test. 

Requirements  for  Shoiving  Compliance 
Using  Process  Control 


163.^45    N I  use  procaaa  control,  how  do 
I  comply  with  tha  standard? 

(a)  If  you  monitor  VCX!  using  data 
obtained  under  §  63.2141(c),  you  must 
calculate  the  VOC  concentration 
(measured  as  ethanol)  from  each 
fermentation  stage  of  the  batch.  Record 
data  as  15-minute  block  values.  To  be 
valid,  your  monitoring  must  meet  the 
following  requirements: 

(1)  Two  15-minute  block  values  per 
hour. 

(2)  Eighteen  or  more  hours  per  day. 

(3)  Eighteen  or  more  days  for  each  30- 
day  period. 

(b)  The  VOC  concentration  of  a  stage 
is  the  average  of  all  IS-minute  block, 
values  recorded  during  that  stage.  You 
meet  the  emission  standard  in 

§  63.2135(a)  if  the  VOC  concentration  is 
no  more  than  the  values  in  Table  1  for 
each  fermenter. 

(c)  If  you  monitor  acetaldehyde  using 
data  obtained  under  §  63.2141(d).  you 
must  calculate  the  acetaldehyde 
concentration  from  each  fermentation 
stage  of  the  batch.  Record  data  as  15- 
minute  block  values.  To  be  valid,  your 
monitoring  must  meet  the  following 
requirements: 

(1)  Two  15-minute  block  values  per 
hour. 

(2)  Eighteen  or  more  hours  per  day. 

(3)  Eighteen  or  more  days  for  each  30- 
day  period. 

(d)  The  acetaldehyde  concentration  of 
a  stage  is  the  average  of  all  15-minute 


block  values  recorded  during  that  stage. 
You  meet  the  emission  standard  in 
§  63.2135(a)  if  the  acetaldehyde 
concentration  is  no  more  than  the 
values  in  Table  2  for  each  fiermenter. 

(e)  Using  the  data  obtained  under 
$  63.2141(e).  you  must  calculate  the 
flow  rate  from  each  fermenter  for  each 
batch.  Record  data  as  15-minute  block 
values.  To  be  valid,  your  monitoring 
must  meet  the  following  requirements: 

(1)  Two  15-minute  block  values  per 
hour. 

(2)  Eighteen  or  more  hours  per  day. 

(3)  Eighteen  or  more  days  for  each  30- 
day  period. 

(f)  The  flow  rate  of  a  stage  is  the 
average  of  all  15-minute  block  values 
recorded  during  that  stage.  You  meet 

§  63.2135(b)  if  the  flow  rate  recorded  for 
each  fermenter  is  no  more  than  the 
maximum  flow  rate  cap  established 
under  §  63.2135(b). 

Requirements  for  Incinerators 

§63^150    If  I  uaa  an  bidnantor,  wtiat 
monitoring  must  I  do? 

(a)  You  must  monitor  and  record  the 
temperature  in  the  main  chamber  and 
afterburner  at  least  once  every  15 
minutes. 

(b)  Make  sure  the  monitoring 
equipment  is  installed  and  operating, 
and  verify  the  data,  before  or  during  the 
performance  test.  To  verify  that  your 
equipment  is  op>erating.  you  must  meet 
at  least  one  of  the  following  standards: 

(1)  The  manufacturer's  written 
specifications  or  recommendations  for 
installing,  operating,  and  calibrating  the 
system. 

(2)  Other  written  procedures  that 
ensure  reasonably  acciu'ate  monitoring. 

(c)  Install,  operate,  and  maintain  the 
monitoring  equipment  so  it  gives  you 
representative  measurements  of 
parameters  from  the  regulated  sources. 

163^151    Ifluaaanlndnarator.howdol 
comply  with  tha  standard? 

(a)  First,  you  must  establish  the 
minimum  operating  temperature  for 
each  combustion  chamber  and 
afterburner  with  a  performance  test 
under  procedures  in  §63.2142.  The 
minimum  operating  temperature  is  the 
average  of  the  three  test  run  values 
recorded  under  §  63.2142(c). 

(b)  Second,  you  must  ensure  that  the 
temperature  in  each  combustion 
chamber  stays  at  or  above  the  minimum 
operating  temperature,  based  on  15- 
minute  block  values  taken  according  to 
§63.2150. 
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Requirements  for  Biofiltration 

f  63.2155    If  I  uaa  l)iofiltrBtlon,  what 
monitoring  must  I  do? 

(a)  You  must  monitor  and  record  the 
pressure  drop  across  the  biofiltration 
system  at  least  once  every  8  hours. 

(b)  You  must  maintain  the  pressure 
drop  across  the  biofiltration  system 
within  5  percent  and  1  inch  of  the  water 
column  of  the  complying  pressure  drop, 
or  within  the  range  of  the  complying 
values  for  pressure  drop  established 
during  your  initial  performance  test. 
"Complying  pressure  drop"  means  the 
pressure  drop  at  which  youi  system 
meets  an  emission  standard. 

§63^56    If  I  uaa  biofiltration,  how  do  I 
comply  with  tha  standard? 

(a)  You  must  establish  the  complying 
pressure  drop  across  the  system  during 
a  performance  test,  following 
procedures  in  §63.2142. 

(b)  For  each  biofiltration  system,  you 
may  establish  either  of  the  following: 

(1)  A  range  of  complying  pressure 
drops  by  conducting  multiple 
compliance  performance  tests. 

(2)  One  complying  pressure  drop  as 
the  average  pressure  drop  measured 
over  three  test  runs  of  a  single 
performance  test. 

(c)  The  pressure  drop  across  your 
system  must  stay  within  5  percent  and 
1  inch  of  the  water  column  of  the 
complying  pressure  drop,  or  range 
estabUshed  in  your  performance  test. 

Requirements  for  Other  Means  of 
Monitoring 

f63^M    How  can  I  gat  approval  for.  and 
uaa,  ottiar  means  of  monitoring? 

(a)  Monitoring  and  recordkeeping.  (1) 
Request  and  receive  approval  firom  the 
Administrator  to  use  other  monitoring 
methods,  following  §  63.8(f). 

(2)  Use  the  approved  alternate 
mcmitoring  procedure  so  you 
continuously  meet  the  emission 
standard  that  applies  to  you. 

(3)  Comply  with  monitoring  and 
recordkeeping  requirements  the 
Administrator  specifies. 

(b)  Compliance  demonstrations.  (1) 
Do  an  Initial  performance  test  to  show 
you  meet  the  emission  standard. 

(2)  During  any  performance  test,  you 
must  show  that  your  monitoring  method 
can  determine  whether  your  process 
controls  or  add-on  controls  meet  the 
emission  standard  that  applies  to  you. 

(3)  Unless  the  Administrator  specifies 
another  schedide,  test  performance  once 
per  year. 


Reporting  and  Recordkeeping 
Requimnents 

§63.2166    Which  reports  must  I  pfspaie? 

(a)  You  must  follow  the  notification 
procedures  in  §  63.9  and  the  reporting 
requirements  in  §63.10.  If  the 
Administrator  hasn't  delegated 
authority  imder  subpart  E  of  this  part  to 
your  State,  you  must  notify  the  EPA's 
appropriate  regional  office.  If  your  State 
has  delegated  authority,  notify  your 
State  and  send  copy  of  each  notice  to 
the  appropriate  EPA  regional  office.  The 
regional  office  may  waive  this 
requirement. 

(b)  Following  the  procedures  in 
§  63.9(h).  within  60  days  after 
completing  the  relevant  compliance 
demonstration  activity  specified  in 

§§  63.2145. 63.2151.  or  63.2156.  notify 
the  Administrator  of  your  initial 
compliance  status.  In  the  case  of 
§  63.2145.  process  control,  you  must 
report  at  least  three  months  worth  of 
complying  data. 

(c)  Annually,  certify  your  compliance 
by  reporting  the  following  information: 

(1)  How  you  determined  compliance, 
including  specific  information  about  the 
parameters  you  monitored  and  the 
methods  you  used  to  monitor  them. 

(2)  The  results  of  yoiu  monitoring 
procedures  or  methods. 

(3)  How  you  will  continue  to  comply 
including  a  description  of  monitoring 
and  reporting  requirements  and  test 
methods. 

(4)  A  statement  attesting  to  whether 
yotir  facility  has  complied  with  this 
regulation,  signed  by  a  responsible 
official  who  shall  certify  its  accuracy. 

§63.2166   What  records  must  I  maintain? 

(a)  In  addition  to  meeting  the 
recordkeeping  requirements  imder 

§  63.10.  you  must  record  the  following 
information  in  a  daily  log: 

(1)  Operation  time  for  all  control 
devices  and  monitoring  equipment 

(2)  Details  of  all  routine  and  othm 
maintenance  on  all  control  devices  and 
monitoring  eqmpment.  including  dates 
and  duration  of  any  outages. 

(3)  The  fermentation  stage  for  which 
you're  using  each  fiermenter. 

(b)  You  must  also  record  the 
information  required  to  support  your 
compliance  demonstrations  under 
§§63.2145. 63.2151.  and  63.2156. 

f63.21«7   How  long  do  I  have  to  maintain 
rscorda? 

You  must  keep  all  records  available 
for  inspection  for  at  least  5  years — 


onsite  for  the  most  recent  2  years  of 
operation.  You  may  keep  records  for  the 
previous  3  years  off  site. 

Delegation  of  Authorities 

§63.2170    What  authoritiaa  may  IM 
dslsgatsd  to  tha  States? 

(a)  In  delegating  implementation  and 
enforcement  authority  to  a  State  under 
subpart  E  of  this  part,  the  Administrator 
will  retain  the  authorities  contained  in 
paragraph  (b)  of  this  section. 

(b)  [Reserved] 

§63.2171—63.2229    [Reeerved] 
[Option  2  fior  Subpart  COOC] 

Subpart  CCCC-MaHonal  Emtsaion 
Standard  for  Haiardous  Ak  PoNutsnts  for 
Manufacturing  of  Nutritional  Yaaat 

What  This  ReguUtioa  Coven 

Sac 

63.2130  What  is  in  this  regulation? 

63.2131  Does  this  regulation  apply  to  me? 

Eateian  Standards  ami  C— pliaara  DalM 

63.2135  What  emission  standards  must  I 
meet? 

63.2136  When  must  I  comply? 

iWUh 


General  Saquireaanli  for 
die  EaiasioB  standards  and 


63.2140  What  general  requirements  must  I 
meet  to  comply  wixh  the  standard? 

63.2141  What  monitoring  must  I  do? 

63.2142  What  performance  tests  mutt  I 
complete? 

EesuiiiMiwIi  far  Siipwing  Ca^ianra 
lUiv  ProoBH  Control 

63.2145    If  I  use  process  control,  how  do  I 
comply  with  the  standard? 


63.2150  If  I  use  an  incinerator,  what 
monitoring  must  I  do? 

63.2151  If  I  use  an  incinerator,  how  do  I 
comply  MTith  the  standard? 


63.2155  If  I  use  biofiltratioa,  what 
monitoring  must  I  do? 

63.2156  If  I  use  biofiltzation.  how  do  I 
comply  with  the  standard? 

Bequii  iiiaanls  for  Other  Msai 

63.2160    How  can  I  get  approval  for.  and 
use,  other  means  of  monitoring? 


63.2165  What  reports  must  I  prepare? 

63.2166  What  records  must  I  maintain? 

63.2167  How  long  do  I  have  to  maintain 
records? 

Delagatkin  of  AuthsritJaa 

63.2170    What  authorities  may  be  delegated 

to  the  States? 
63.2171-63.2229    (Reaervedl 
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Subpart  CCCC— National  Emission 
Standards  for  Hazardous  Air  Pollutants 
for  Manufacturing  of  Nutritional  Yeast 

What  This  Regulation  Coven 

S63^130    What  is  in  ttila  r«guiation7 

This  regulation  describes  the  actions 
you  must  take  to  reduce  emissions  if 
you  own  or  operate  a  facility  that 
manufactures  nutritional  yeast,  also 
known  as  baker's  yeast  or 
Saccharomyces  cerevisiae.  The 
regulation  establishes  emission 
standards  and  states  what  you  must  do 
to  comply.  Certain  requirements  apply 
to  all  who  must  follow  the  regulation: 
others  depend  on  the  means  you  use  to 
comply  with  an  emission  standard. 


163.2131 
nM7 


Does  this  regulation  apply  to 


(a)  This  regulation  applies  to  you  if 
you  own,  operate,  or  build  a  facility  that 
manufactures  nutritional  yeast  and  it 
falls  under  either  of  the  following 
categories: 

(1)  It  is  located  at  a  new  or  existing 
major  source  of  hazardous  air  pollutant 
(HAP)  emissions,  meaning:  "any 
stationary  source  or  group  of  stationary 
sources  located  within  a  contiguous  area 
and  under  common  control  that  emits  or 
has  the  potential  to  emit'Oonsidering 
controls,  in  the  aggregate,  10  tons  per 
year  or  more  of  any  hazardous  air 
pollutant  or  25  tons  fier  year  or  more  of 
any  combination  of  hazardous  air 
pollutants." 

(2)  It  is  located  at  a  new  or  existing 
area  source  that  increases  its  actual  or 
potential  HAP  emissions  enough  to 
become  a  major  source. 

(b)  Each  individual  fermentation 
production  line  is  an  affected  source  if 
it  supports  the  industrial  production  of 
Saccharomyces  cerevisiae  and  it  fits  the 
following  descriptions. 

(1)  Fermentation  production  line.  A 
"fermentation  production  line"  means 
all  fermenters  that  can  hold  more  than 
7,000  gallons  and  are  used  in  sequence 
to  produce  yeast.  This  regulation  limits 
the  line  to  the  last  three  fermentation 
stages,  which  may  be  referred  to  as 
"stock,  first  generation,  and  trade"  and 
"CB4,  CBS.  and  CB6."  A  batch  combines 
these  three  fermentation  stages  to 
produce  a  single  product.  A 
fermentation  production  line  excludes 
flask,  pure-culture,  or  yeasting-tank 
fermentation,  as  well  as  all  operations 
after  the  last  dewatering  operation,  such 
as  filtration. 

(2)  Purposes  of  yeast  production.  This 
regulation  applies  to  your  facility  only 
if  the  yeast  is  made  for  the  purpose  of 
becoming  an  ingredient  in  dough  for 
bread  or  any  other  yeast-raised  baked 


product,  or  for  becoming  a  nutritional 
food  additive. 

(c)  This  regulation  also  doesn't  apply 
when  you  perform  any  of  the  following 
operations  at  your  facility: 

(1)  Produce  specialty  yeasts,  such  as 
those  for  wine,  champagne,  whiskey, 
and  beer. 

(2)  Produce  torula  yeast  {Candida 
utilis)  using  aerobic  fermentation. 

Emission  Standards  and  Compliance 
Dates 

183,2135   What  emission  standards  must  I 
meet? 

(a)  Unless  you  comply  with  the 
standard  using  equipment  specified  in 
paragraphs  (b)  or  (c)  of  this  section,  you 
must  meet  the  applicable  emission 
limits  in  paragraphs  (a)(2)  through  (a)(3) 
of  this  section  for  volatile  organic 
compounds  (VCX)  or  (a)(4)  through 
(a)(5)  of  this  section  for  acetaldehyde 
emitted  hx}m  the  fermentation 
production  Une. 

(1)  Prior  to  submitting  your 
compliance  certification  under  §  63.9(h) 
(initial  compliance),  you  must  select 
whether  you  will  monitor  VOC  or 
acetaldehyde.  This  selection  will 
determine  the  applicable  standards  for 
your  facility.  Section  63.2165  contains 
additional  information  on  the 
notification  procedures  you  must  follow 
in  making  your  selection. 

(2)  If  you  monitor  VOC  and 
construction  of  your  fermentation 
production  line  commenced  on  or 
before  October  19, 1998,  you  must  limit 
VOC  emissions  from  each  line  to  9.4 
pounds  per  ton  of  liquid  yeast  produced 
(9.4  lb/ton  LY)  for  each  calendar  month. 

(3)  If  you  monitor  VOC  and 
construction  or  reconstruction  of  your 
fermentation  production  line 
commenced  aftei'October  19, 1998,  you 
must  limit  VOC  emissions  from  each 
line  to  7.2  lb/ton  LY  for  each  calendar 
month. 

(4)  If  you  monitor  acetaldehyde  and 
construction  of  your  fermentation 
production  line  commenced  on  or 
before  October  19.  1998,  you  must  limit 
acetaldehyde  emissions  from  each  line 
to  1.7  lb/ton  LY  for  each  calendar 
month. 

(5)  If  you  monitor  acetaldehyde  and 
construction  or  reconstruction  of  your 
fermentation  production  line 
commenced  after  October  19,  1998,  you 
must  limit  acetaldehyde  emissions  from 
each  line  to  1.3  lb/ton  LY  for  each 
calendar  month. 

(b)  If  you  use  an  incinerator  to  comply 
with  the  standard,  you  must  maintain 

.the  minimum  operating  temperature 
established  in  §  63.2142(a). 

(c)  If  you  use  a  biofilter  to  comply 
with  the  standard,  you  must  maintain 


the  pressure  drop  within  the  complying 
pressure  drop  range  established  in 
§  63.2142(a). 

163,2136    When  must  I  comply? 

(a)  If  construction  of  your 
fermentation  production  line 
commenced  on  or  before  October  19. 
1998.  you  must  comply  on  and  after 
(Insert  date  3  years  from  publication  of 
final  rule  in  Federal  Register.) 

(b)  If  construction  or  reconstruction  of 
your  fermentation  production  line 
commenced  after  October  19. 1998,  you 
must  comply  on  and  after  [Insert  date  of 
publication  of  final  rule  in  Federal 
Register]  or  on  and  after  the  date  when 
you  start  operations,  whichever  is  later. 

(c)  If  your  fermentation  production 
line  becomes  an  affected  source  after 
October  19. 1998,  you  must  comply  on 
and  after  the  date  3  years  following  the 
day  it  became  an  affected  source,  as 
defined  by  §63.2131. 

(d)  If  you  can't  meet  a  deadline,  you 
may  ask  to  extend  the  compliance  date 
by  following  the  criteria  and  procedures 
in§63.6(i). 

(e)  You  must  comply  with  the 
provisions  in  this  subpart  at  all  times    . 
except  during  p)eriods  of  start-up, 
shutdown,  and  malfunction  (as  defined 
in  §63.2.) 

General  Requirements  for  Compliance 
With  the  Eniission  Standards  and  for 
Monitoring  and  Perfbmuuice  Tests 

§63.2140   What  general  requirements  must 
I  meet  to  comply  with  the  standard? 

(a)  Process  control.  You  may  use 
process  control  to  reduce  VOC  and 
acetaldehyde  emissions  and  comply 
with  the  emission  standard.  "Process 
control"  means  reducing  emissions  of 
VOC  and  acetaldehyde  by  manipulating 
the  flow  of  raw  material,  supply  of 
oxygen,  or  some  other  input,  thereby 
controlling  fermentation. 

(b)  Add-on  control  technology.  As  an 
alternative  to  process  control,  you  may 
use  an  add-on  control  technology,  sudi 
as  incineration  or  biofiltration,  to  reduce 
VOC  and  acetaldehyde  emissions  and 
compKr  with  the  emission  standard. 

(c)  Showing  compliance.  Whether  you 
use  process  or  add-on  controls,  you 
must  show  initial  and  ongoing 
compliance  with  the  emission  standards 
in  §63.2135.  See  the  rest  of  this  rule  for 
procedures  you  must  follow. 

(d)  Operation  and  maintenance.  You 
must  comply  with  the  operation  and 
maintenance  requirements  in  §  63.6(e). 

(e)  General  Pmvisions.  The  General 
Provisions  (40  CFR  part  63,  subpart  A) 
apply  to  owners  and  operators  of  major 
sources  of  HAP  emissions  in  all  source 
categories,  including  nutritional  yeast 
manufacturing.  Table  1  of  this  section 
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lists  the  General  Provisions  that  apply  to    nutriUonal  yeast  manufacturing 

facilities: 

Table  1  of  §63.2140.— General  Provisions  That  Apply  to  Subpart  CXCC 


Reference.  sUtjpart  A  general  provisions 


63.1-63.5 " 

63.6(aHg).  ("HD " — 

63.6(h)(lHh)(6).  (h)(8Hh)(9) 
63.7(h)(7)  


63.7 

63.8 

63.9 

63.10  ... 
63.11 


Applies  to 


§§63.2130- 
632229 


63.12-63.15 


Yes. 
Yes. 
Yes. 
No 

Yes. 

Yes. 

Yes. 

Yes. 

No 

Yes. 


Comment 


§63.6(h)(7).    using   continuous    opadly   monitoring,   doesn't 
apply. 


Don't  use  flares  to  comply  with  the  emission 


§63.2141    What  monNortng  must  I  do? 

(a)  You  must  meet  the  requirements  of 
§63.8. 

(b)  You  must  install,  calibrate, 
operate,  and  maintain  all  monitoring 
equipment  according  to  manufactvuer's 
specifications  and  the  plan  for  startup, 
shutdown,  and  malfunctions  that  you 
must  develop  and  use  according  to 

§  63.6(e). 

(c)  If  you  choose  to  continuously 
monitor  VOC  emissions,  you  must  use 
Performance  Specification  8  (PS  8),  in 
appendix  A  of  40  CFR  part  60.  to  show 
that  your  continuous  emission 
monitoring  system  (CEMS)  is  operating 
properly. 

(1)  Use  EPA  Method  25A,  In  appendix 
A  of  40  CFR  part  60.  to  do  the  relative- 
accuracy  test  PS  8  requires. 

(2)  Calibrate  the  reference  method  and 
the  CEMS  with  ethanol. 

(3)  Collect  a  1-hour  sample  for  each 
reference-method  test. 

(4)  Set  the  CEMS  span  at  1.5  to  2.5 
times  the  relevant  emission  limit. 

(d)  If  you  choose  to  continuously 
monitor  acetaldehyde  emissions,  you 
must  use  PS  9  or  an  approved 
alternative  to  show  that  your  CEMS  is 
operating  properly. 

(e)  If  you  are  subject  to  §  63.2135(a). 
you  must  continuously  monitor  either 
the  air-flow  rate  or  a  parameter  of  the 
blower  system  correlated  with  the  air- 
flow rate  exiting  each  fermenter's 
exhaust  stack.  Use  a  calibrated  annubar 
or  other  approved  alternative  to 
determine  the  air  flow  in  the  fermenter's 
exhaust  stack.  A  "fermenter's  exhaust 
stack"  means  the  vent  or  ductworit  that 
provides  an  outlet  for  gas  from  a 
fermenter. 


§63.2142   What  performance  tests  must  I 
compMs? 

(a)  Testing  frequency.  If  you  choose  to 
comply  with  the  standard  using  an  add- 
on control  technology,  you  must  test  its 
initial  performance  to  ^ow  compliance 
with  the  emission  limits  in 
§  63.2135(a)(2)  and  (a)(3).  as  applicable, 
and  to  establish  baseline  monitoring 
parameters  that  satisfy  §§  63.2150  and 
63.2155.  as  applicable.  You  must  test 
the  control  device's  performance  while 
manufacturing  the  product  that 
comprises  the  largest  percentage  of 
average  annual  production.  Test  the 
device's  performance  within  180  days 
from  the  compliance  date  that  appUes  to 
you  and  test  it  again  at  least  every  3 
years  or  when  process  conditions 
change  that  would  require  a  new 
correlation. 

(b)  Approved  test  methods.  You  must 
foUow  the  procedures  in  §§  63.7  and 
63.8  and  use  one  of  the  following  test 
methods.  Unless  changed  in  this 
subpart,  all  EPA  methods  are  in 
appendix  A  of  part  60  of  this  chapter. 

(1)  Use  Method  1  to  select  the 
sampling  port's  location  and  the  niunber 
of  traverse  points. 

(2)  Use  Method  2  to  measure 
volumetric  flow  rate. 

(3)  Use  Method  3  for  gas  analysis  to 
determine  the  dry  molecular  weight  of 
the  stack  gas. 

(4)  Use  Method  4  to  determine 
moisture  content  of  the  stack  gas.  40 
CFR  part  60. 

(5)  Use  EPA  Method  25A,  or  any 
alternative  vaUdated  by  EPA  Method 
301,  to  measure  VOC  as  ethanol. 

(c)  Additional  requirements  for 
performance  tests.  Make  sure  you: 

(1)  Design  the  test  to  sample  a 
complete  batch.  You  must  do  three 
sampling  runs  for  each  of  the  three 


fermentation  stages  in  a  batch,  as 
defined  in  this  rule. 

(2)  Do  the  test  at  a  point  in  the 
exhaust-gas  stream  before  you  inject  any 
dilution  air.  meaning  any  air  not  needed 
to  control  fermentation. 

(3)  Record  the  resulu  of  eadi  run  of 
the  performance  test. 

Reqairements  for  Showing  Conqiliaiicc 
Using  Process  Control 

§63.2146    HI  use  prooaas  control,  how  do 


(a)  If  you  monitor  VOC  using 
procedures  under  §  63.2141(c)  and  air 
flow  using  procedures  under 

§  63.2141(e).  you  must  record  the  VOC 
concentration  and  air-flow  rate  in  every 
fermenter's  exhaust  stack  (or  a 
correlated  parameter.)  Record  data  as 
15-minute  block  averages  values.  To  be 
vabd,  your  monitoring  must  meet  the 
following  requirements: 

(1)  Two  15-minute  block  values  per 

hour. 

(2)  Eighteen  or  more  hours  per  day. 

(3)  Eighteen  or  more  days  for  eodi  30- 
day  period. 

(b)  You  meet  the  appUcable  emission 
standards  in  §63.2135(8)  if  the  calendar 
month  average  VOC  emissions  per  ton 
of  Uquid  yeast  produced  is  no  more  than 
the  Umits  in  §  63.2135(a)(2)  and  (a)(3) 
for  each  batch.  You  must  calculate 
emissions  using  the  following 
procedures: 

(1)  Calculate  emissions  from  each 
affected  fermentation  stage  (E)  using  the 
following  formula: 

E  =  |a(t)c(t)dt 

■o 
where: 

a(t)=air  flow  in  the  fermenter's  exhaust 
stack  at  a  particular  time; 
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to  and  ti=the  beginning  and  end. 

respectively,  of  the  time  period  for 

the  production  of  a  batch;  and 
c(t)=the  concentration  of  VCX)  in  the 

fermenter's  exhaust  stack  at  a 

particular  time. 

(2)  Calculate  emissions  from  each 
batch  (B)  using  the  following  formula: 

where: 

n=the  number  of  fermentation  stages; 

E,=emissions  (measured  in  pounds) 
from  stage  s;  and 

Y=b8tch  yield.  "Batch  yield"  means  a 
discrete  quantity  of  yeast  produced 
from  the  last  fermentation  stage  of 
a  batch  operation  and  is  expressed 
as  tons  of  liquid  yeast  based  on  30 
percent  solids. 

(3)  Calculate  the  calendar  month 
average  using  the  following  formula: 


A=    I 


B. 


11=1     ^moMh 

where: 

Omorah=the  number  of  batch  operations 

in  a  calendar  month;  and 
Bn=emissions  from  batch  n. 

(c)  If  you  monitor  acetaldehyde  using 
procedures  under  §  63.2141(d)  and  air 
flow  using  procedures  under 

§  63.2141(e).  you  must  record  the 
acetaldehyde  concentration  and  air-flow 
rate  in  every  fermenter's  exhaust  stack 
(or  a  correlated  parameter.)  Record  data 
as  15-minute  block  values.  To  be  valid, 
your  monitoring  must  meet  the 
following  requirements: 

(1)  Two  15-minute  block  values  per 
hour. 

(2)  Eighteen  or  more  hours  per  day. 

(3)  Eighteen  or  more  days  for  each  30- 
day  fwriod. 

(d)  You  meet  the  applicable  emission 
standards  in  §  63.2135(a)  if  the  calendar 
month  average  VOC  emissions  per  ton 
of  liquid  yeast  produced  is  no  more  than 
the  limits  in  §63. 2135(a)(4)  and  (a)(5) 
for  each  batch.  You  must  calculate 
emissions  using  the  equations  in 
paragraph  (b)  of  this  section, 
substituting  acetaldehyde  data  for  VOC 
data,  where  appropriate. 

Requirements  for  Incinerator* 

f  63.2150    If  I UM  an  incinarator,  wliat 
monitoring  must  I  do? 

(a)  You  must  monitor  and  record  the 
temperature  in  the  main  chamber  and 
afterburner  at  least  once  every  15 
minutes. 

(b)  Make  sure  the  monitoring 
equipment  is  installed  and  operating. 


and  verify  the  data,  before  or  during  the 
performance  test.  To  verify  that  your 
equipment  is  operating,  you  must  meet 
at  least  one  of  the  following  standards: 

(1)  The  manufacturer's  written 
specifications  or  recommendations  for 
installing,  operating,  and  calibrating  the 
system. 

(2)  Other  written  procedures  that 
ensure  reasonably  accurate  monitoring. 

(c)  Install,  operate,  and  maintain  the 
monitoring  equipment  so  it  gives  you 
representative  measurements  of 
parameters  from  the  regulated  sources. 

f  63.2151    N I  uaa  anincinarator.  how  do  I 
comply  with  tlia  standard? 

(a)  First,  you  must  establish  the 
minimum  operating  temperature  for 
each  combustion  chamber  and 
afterburner  with  a  performance  test 
under  procedures  in  §63.2142.  The 
minimum  operating  temperature  is  the 
average  of  the  three  test  run  values 
recorded  under  §  63.2142(c). 

(b)  Second,  you  must  ensure  that  the 
temperature  in  each  combustion 
chamber  stays  at  or  above  the  minimum 
operating  temperature,  based  on  15- 
minute  block  values  taken  according  to 
§63.2150. 

Requirements  for  Biofiltration 

163.2155  tf  I  uaa  l>loflltratton,  wtiat 
monltortrtg  must  I  do? 

(a)  You  must  monitor  and  record  the 
pressure  drop  across  the  biofiltration 
system  at  least  once  every  8  hours. 

(b)  You  must  maintain  the  pressure 
drop  across  the  biofiltration  system 
within  5  percent  and  1  inch  of  the  water 
column  of  the  complying  pressure  drop, 
or  within  the  range  of  the  complying 
values  for  pressure  drop  established 
during  your  initial  (>erformance  test. 
"Complying  pressure  drop"  means  the 
pressure  drop  at. which  your  system 
meets  an  emission  standard. 

563.2156  If  I  uaa  btoflltratlon.  how  do  I 
comply  with  iha  standard? 

(a)  You  must  establish  the  complying 
pressure  drop  across  the  system  during 
a  performance  test,  following 
procedures  in  §  63.2142. 

(b)  For  each  biofiltration  system,  you 
may  establish  either  of  the  following: 

(1)  A  range  of  complying  pressure 
drops  by  conducting  multiple 
compliance  performance  tests. 

(2)  One  complying  pressure  drop  as 
the  average  pressure  drop  measured 
over  three  test  runs  of  a  single 
performance  test. 

(c)  The  pressure  drop  across  your 
system  must  stay  within  5  percent  and 
1  inch  of  the  water  column  of  the 
complying  pressure  drop,  or  range 
established  in  your  performance  test. 


Requirements  ftir  Otlier  Means  of 
Monitoring 

163.2160    How  can  I  gat  approval  for,  and 
uaa,  other  msana  of  monitoring? 

(a)  Monitoring  and  recordkeeping.  (1) 
Request  and  receive  approval  frt>m  the 
Administrator  to  use  other  monitoring 
methods,  following  §  63.8(f). 

(2)  Use  the  approved  ahemate 
monitoring  procedure  so  you 
continuously  meet  the  emission 
standard  that  applies  to  you. 

(3)  Comply  with  monitoring  and 
recordkeeping  requirements  the 
Administrator  specifies. 

(b)  Compliance  demonstrations.  (1) 
Do  an  initial  performance  test  to  show 
you  meet  the  emission  standard. 

(2)  During  any  performance  test,  you 
must  show  that  your  monitoring  method 
can  determine  whether  your  process 
controls  or  add-on  controls  meet  the 
emission  standard  that  applies  to  you. 

(3)  Unless  the  Administrator  specifies 
another  schedule,  test  performance  once 
per  year. 

Reporting  and  Recordkeeping 
Requirements 

S 63.2165   Which raportamustlprapars? 

(a)  You  must  follow  the  notification 
procedures  in  §  63.9  and  the  reporting 
requirements  in  §63.10.  If  the 
Administrator  hasn't  delegated 
authority  under  subpart  E  of  this  part  to 
your  State,  you  must  notify  the  EPA's 
appropriate  regional  office.  If  your  State 
has  delegated  authority,  notify  your 
State  and  send  copy  of  each  notice  to 
the  appropriate  EPA  regional  office.  The 
regional  office  may  waive  this 
requirement. 

(b)  Following  the  procedures  in 
§  63.9(h),  within  60  days  after 
completing  the  relevant  compliance 
demonstration  activity  specified  in 

§§  63.2145.  63.2151.  or  63.2156,  notify 
the  Administrator  of  your  initial 
compliance  status.  In  the  case  of 
§  63.2145.  process  control,  you  must 
report  at  least  three  months  worth  of 
complying  data. 

(c)  Annually,  certify  your  compliance 
by  reporting  the  following  information: 

(1)  How  you  determined  compliance, 
including  specific  information  about  the 
parameters  you  monitored  and  the 
methods  you  used  to  monitor  them. 

(2)  The  results  of  your  monitoring 
procedures  or  methods. 

(3)  How  you  will  continue  to  comply 
including  a  description  of  monitoring 
and  reporting  requirements  and  test 
methods. 

(4)  A  statement  attesting  to  whether 
your  facility  has  complied  with  this 
regulation,  signed  by  a  responsible 
official  who  shall  certify  its  accuracy. 
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$63.2166   What  records  must  I  maintain? 

(a)  In  addition  to  meeting  the 
recordkeeping  requirements  under 

§  63.10.  you  must  record  the  following 
information  in  a  daily  log: 

(1)  Operation  time  for  all  control 
devices  and  monitoring  equipment. 

(2)  Details  of  all  routine  and  other 
maintenance  on  all  control  devices  and 
monitoring  equipment,  including  dates 
and  diuation  of  any  outages. 

(3)  The  fermentation  stage  for  which 
you're  using  each  fermenter. 

(b)  You  must  also  record  the 
information  required  to  support  your 
compliance  demonstrations  under 
§§63.2145.  63.2151.  and  63.2156. 

$63.2167   How  kmg  do  I  have  to  maintain 
records? 

You  must  keep  all  records  available 
for  inspection  for  at  least  5  years — 
onsite  for  the  most  recent  2  years  of 
operation.  You  may  keep  records  for  the 
previous  3  years  o^  site. 

Delegaticm  of  Authorities 

$63.2170   Whatauthorttfaamayba 
daiagatad  to  the  Statsa? 

(a)  In  delegating  implementation  and 
enforcement  authority  to  a  State  under 
subpart  E  of  this  part,  the  Administrator 
will  retain  the  authorities  contained  in 
paragraph  (b)  of  this  section. 

(b)  [Reserved]. 

$63^71-63.2229    [Raaarvad] 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47CFRPart73 

pilM  Docket  No.  96-186,  RM-9318] 

Radio  Broadcasting  Services;  Rio 
Grande  aty,  TX 

AGENCY:  Federal  Commimications 

Commission. 

ACTION:  Proposed  rule 

SUIMHARY:  This  document  requests 
comments  on  a  petition  filed  by  Arturo 
Lopez  and  Eleazar  Trevino,  proposing 
the  allotment  of  Channel  236A  to  Rio 
Grande  (Zity.  Texas.  The  channel  can  be 
allotted  to  Rio  Grande  City  with  a  site 
restriction  5.79  kilometers  (3.6  miles) 
north  of  the  community.  The 
coordinates  for  Channel  236A  are  26- 
25-47  and  96-49-25.  Concurrence  of 
the  Mexican  government  will  be 
requested  for  this  allotment. 
DATES:  Comments  must  be  filed  on  or 
before  November  30. 1998.  and  reply 


comments  on  or  before  December  15, 
1998. 

ADDRESSES:  Federal  Communications 
Commission,  Washington.  DC.  20554.  In 
addition  to  filing  comments  with  the 
FCC.  interested  parties  should  serve  the 
petitioner's  coimsel.  as  follows:  Lyndon 
H.  Willoughby,  Willoughby  &  Voss,  P. 
O.  box  701190,  San  Antonio.  Texas 
78270-1190. 

FOR  FURTHER  MF0RMAT10N  CONTACT: 
Kathleen  Scheuerle.  Mass  Media 
Bureau,  (202)  418-2180. 
SUPfH-EMENTARY  MFORMATION:  This  is  a 
summary  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
98-186.  adopted  September  30. 1998. 
and  released  October  9, 1998.  The  full 
text  of  this  Commission  decision  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the 
Conmiission's  Reference  Center  (Room 
239),  1919  M  Street.  NW.,  Washington. 
DC.  The  complete  text  of  this  decision 
may  also  be  purchased  from  the 
Commission's  copy  contractors. 
International  Transcription  Services. 
Inc.,  1231  20th  Street.  NW.. 
Washington,  DC.  20036.  (202)  857-3800. 
facsimile  (202)  857-3805. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  frtjm  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  ccntacts  are  prohibited  in 
Commission  proceiedings.  such  as  this 
one.  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contact. 

For  information  regarding  proper 
filing  procedures  for  comments,  see  47 
CFR  1.415  and  1.420. 

List  of  Subiects  in  47  CFR  Part  73 

Radio  broadcasting. 
Federal  Communications  Commission. 
loiu  A.  Karousos, 

Chief.  Allocations  Branch.  Policy  and  Rules 
Division.  Mass  h4edia  Bureau. 
[FR  Doc.  98-27944  Filed  10-16-98;  8:45  ami 
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ACTION:  Proposed  rule. 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[MM  Docket  No.  96-185.  RM-4356] 

Radio  Broadcasting  Servioae:  Carfin 
and  Ely,  NV 

AGENCY:  Federal  Commimications 
Commission. 


StMMIARY:  The  Commission  requests 
comments  on  a  petition  filed  by  L. 
To[>az  Entmprises,  Inc.,  permittee  of 
Station  KHIX,  Channel  244C1.  Ely.  NV. 
seeking  the  substitution  of  Chanel  244C 
for  Channel  244C1.  the  reallotment  of 
Channel  244C  to  Carlin.  NV.  as  the 
community's  first  local  aural  service, 
and  the  modification  of  Station  KHIX's 
construction  permit  to  specify  Carlin  as 
its  community  of  license.  Channel  244C 
can  be  allotted  to  Qu'lin  in  compliance 
with  the  Commission's  minimum 
distance  separation  reqxiirements  with  a 
site  restriction  of  1  kilometer  (0.6  mile) 
west,  at  coordinates  40-42-47  North 
Latitude  and  116-07-18  West 
Longitude,  to  accommodate  petitioner's 
desired  transmitter  site. 

DATES:  Comments  must  be  filed  on  or 
before  November  30. 1998.  and  reply 
comments  on  or  before  December  15, 
1998. 

ADDRESSES:  Federal  Commimicaticms 
Commission.  Washington,  DC  20554.  in 
addition  to  filing  comments  with  the 
FCC.  interested  parties  should  serve  the 
petitioner,  or  its  counsel  or  consultant, 
as  follows:  Dale  A.  Ganske.  President.  L. 
Topaz  Enterprises,  Inc.,  554&-3  Century 
Avenue.  Middleton.  WI  53562 
(Petitioner). 

FOR  FURTHER  MFORMATION  CONTACT: 

Leslie  K.  Shapiro.  Mass  Media  Bureau, 
(202)  418-2180. 

SUPPLEMENTARY  MFORMATION:  This  is  a 
synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making.  MM  Docket  No. 
98-185.  adopted  September  30, 1998. 
and  released  October  9. 1998.  The  full 
text  of  this  Commission  decision  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the 
FCC  Reference  Center  (Room  239),  1919 
M  Street.  NW..  Washington.  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractor.  International 
Transcription  Services.  Inc..  (202)  857- 
3800. 1231  20th  Street.  NW, 
Washington.  DC  20036. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  bom  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceiadings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contacts. 
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For  information  regarding  proper 
filing  prooedures  for  comments,  see  47 
CFR  1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

Federal  Conununications  Commiuion. 

John  A.  KarouMW. 

Chief,  Allocations  Branch,  Policy  and  Rules 

Division,  A4ass  Media  Bureau. 

IFR  Doc.  9S-27943  Filed  l(>-l&-98:  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Adminislratlon 

49  CFR  Part  574 

[Docket  No.  NHTSA-M-45601 

RIN  2127-AH10 

TIra  Menttfication  and  Racordkoeping 

AQENCV:  National  Highway  Traffic 
Safety  Administration  (NHTSA), 
Department  of  Transportation  (DOT). 
ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  The  tire  identification  and 
recordkeeping  regulation  requires  new 
tire  manufacturers  and  tire  retreaders  to 
label  on  one  sidewall  of  each  tire  they 
produce  a  tire  identification  number 
that  includes  their  manufacturer's  or 
retreader's  identification  mark,  a  tire 
size  symbol,  an  optional  descriptive 
code,  and  the  date  of  manufacture.  The 
date  of  manufacture  is  expressed  in  the 
last  3  digits  of  the  tire  identification 
number. 

In  response  to  petitions  for 
rulemaking  submitted  by  the  Rubber 
Manufacturers  Association  and  the 
European  Tyre  and  Rim  Technical 
Organisation,  the  agency  proposes  to 
amend  the  regulation  to  require  the  date 
of  manufacture  to  be  shown  in  four 
digits  instead  of  the  currently-required 
three,  and  to  reduce  the  minimimi  size 
of  the  digits  from  the  current  6 
millimeters  (mm)  (V4  inch)  to  4  mm  ('/s2 
inch).  The  agency  believes  that  the  four- 
symbol  date  code  would,  if  adopted, 
permit  better  traceability  of  tires  during 
recalls  and  would  allow  easier 
identification  of  older  tires.  NHTSA  also 
believes  that  reducing  the  size  of  the 
date  code  from  6  mm  to  4  mm  would 
not  affect  the  readability  of  the  date 
code  digits.  In  addition,  adoption  of 
these  proposals  would  enhance 
international  harmonization  by  bringing 
the  U.S.  tire  date  code  requirements  into 
harmony  with  the  new  United  Nations' 
Economic  Commission  for  Europe  (ECE) 
regulation  and  the  International 


Organization  for  Standardization  (ISO) 
recommended  practice. 

DATES:  Comment  closing  date: 
Comments  on  this  notice  must  be 
received  by  NHTSA  not  later  than 
December  18, 1998. 

Proposed  effective  date:  If  adopted, 
the  amendments  proposed  in  this  notice 
would  become  effective  on  or  about 
January  1,  2000.  Optional  early 
compliance  would  be  permitted  on  and 
after  the  date  of  publication  of  the  final 
rule  in  the  Federal  Register. 

A00RE8SES:  Comments  should  refer  to 
the  docket  number  for  this  rule  noted 
above  and  be  submitted  to:  Docket 
Management  Room,  PL-401,  400 
Seventh  Street,  SW,  Washington,  DC 
20590.  Docket  room  hours  are  frt)m  10 
a.m.  to  5  p.m.,  Monday  through  Friday. 
FOR  FURTHER  MFORMATK)N  CONTACT:  For 
technical  issues:  Mr.  Joseph'Scott. 
Safety  Standards  Engineer,  Office  of 
Crash  Avoidance  Standards,  Vehicle 
Dynamics  Division,  National  Highway 
Traffic  Safety  Administration,  400 
Seventh  Street,  SW,  Washington,  DC 
20590;  telephone  (202)  36fr-8525,  fax 
(202)  493-2739.  For  legal  issues:  Mr. 
Walter  Myers,  Attorney- Advisor,  Office 
of  the  Chief  Counsel,  National  Highway 
Traffic  Safety  Administration,  400 
Seventh  Street.  SW,  Washington,  DC 
20590:  telephone  (202)  366-2992,  fax 
(202)  366-3820. 

SUPPJ^MENTARY  INFORMATION: 
A.  Background 

Section  574.5  of  Title  49,  Code  of 
Federal  Regulations,  Tire  Identification 
Requirements,  sets  forth  the  methods  by 
which  new  tire  manufacturers  and  new 
tire  brand  name  owners  identify  tires  for 
use  on  motor  vehicles.  The  section  also 
sets  forth  the  methods  by  which  tire 
retreaders  and  retreaded  tire  brand 
name  owners  identify  tires  for  use  on 
motor  vehicles.  The  purpose  of  these 
requirements  is  to  facilitate  notification 
to  purchasers  of  defective  or 
nonconforming  tires  so  that  purchasers 
can  take  appropriate  action  in  the 
interest  of  motor  vehicle  safety. 

Specifically,  §  574.5  requires  each 
new  tire  manufacturer  and  each  tire 
retreader  to  mold  a  tire  identification 
number  (TIN)  into  or  onto  the  sidewall 
of  each  tire  produced,  in  the  manner 
and  location  specified  in  the  section  and 
as  depicted  in  Figures  1  and  2.  The  TIN 
is  composed  of  four  groups: 

a.  The  first  group  of  two  or  three 
symbols,  depending  on  whether  the  tire 
is  new  or  retreaded.  represents  the 
manufacturer's  identification  mark 
assigned  to  such  manufacturer  by  this 
agency  in  accordance  with  §  574.6; 


b.  The  second  group  of  no  more  than 
two  symbols  represents  the  tire  size  for 
new  tires;  for  retreaded  tires,  the  second 
group  represents  the  retread  matrix  in 
which  the  tire  was  processed  or  if  no 
matrix  was  used,  a  tire  size  code; 

c.  The  third  group,  consisting  of  no 
more  than  four  symbols,  may.  at  the 
option  of  the  manufacturer,  be  used  as 
a  descriptive  code  for  identifying 
significant  characteristics  of  the  tire.  If 
the  tire  is  produced  for  a  brand  name 
owner,  the  third  grouping  must  identify 
such  brand  name  owner:  and 

d.  The  fourth  group,  composed  of 
three  symbols,  identifies  the  week  and 
year  of  manufacture.  The  first  two 
symbols  identify  the  week  of  the  year, 
starting  with  "01"  to  represent  the  first 
full  week  of  the  calendar  year;  the  third 
symbol  represents  the  year.  For 
example,  "218"  represents  the  21st 
week  of  1998. 

NHTSA  originally  proposed  these 
requirements  in  response  to  the  May  22, 
1970  amendments  to  the  National 
Traffic  and  Motor  Vehicle  Safety  Act  of 
1966. '  Those  amendments,  among  other 
things,  required  manufacturers  and 
brand  name  owners  of  new  and 
retreaded  motor  vehicle  tires  to 
maintain  records  of  the  names  and 
addresses  of  the  first  purchasers  of  tires 
(other  than  dealers  or  distributors)  in 
order  to  facilitate  notification  to  such 
purchasers  in  the  event  tires  were  foimd 
to  be  defective  or  not  to  comply  with 
applicable  Federal  motor  vehicle  safety 
standards. 

The  agency  believed  that  an  essential 
element  of  an  effective  defect  or 
noncompliance  notification  system  to 
vehicle  or  tire  purchasers  was  an 
effective  method  of  tire  identification. 
Accordingly,  on  July  23. 1970,  NHTSA 
published  a  Notice  of  Proposed 
Rulemaking  (NPRM)  (35  FR  11800) 
proposing  to  establish  a  tire 
identification  system  to  provide  a  means 
to  identify  the  manufacturer  of  the  tire, 
the  date  of  manufacture,  the  tire  size, 
and  at  the  option  of  the  manufacturer, 
additional  information  to  further 
describe  the  type  or  other  significant 
characteristics  of  the  tire.  The  agency 
proposed  a  TIN  composed  of  four 
groups  of  symbols:  the  first  group  would 
contain  the  manufacturer's 
identification  mark  which  would  be 
assigned  by  NHTSA;  the  second  group 
would  identify  the  tire  size  by  a  two 
symbol  code;  the  third  group  of  four 
symbols  would  identify  the  date  of 
manufacture  of  the  tire,  the  first  two 


•  The  National  Traffic  and  Motor  Vehicle  Safety 
Act  of  1966.  Pub.  L.  89-563.  was  originally  codiHed 
at  IS  U.S.C.  1581.  et  seq.  However,  it  was  recodified 
in  1995  and  it  now  found  at  49  U.S.C  30101.  et 
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symbols  of  which  would  indicate  the 
wed(i  and  the  last  two  the  year;  and  the 
fourth  group  would  be  the 
manufacturer's  optional  description  of 
the  tire.  The  symbols  would  be  a 
ipiniiniiiTi  of  1/4  inch  high  and  would 
appear  on  both  sidewalls  of  the  tire. 

m  a  final  rule  published  on  November 
10, 1970  (35  FR  17257),  the  agency 
revised  the  requirements  proposed  in 
the  NPRM  in  response  to  the 
suggestions  of  various  commenters. 
Specifically.  NHTSA  reversed  the  order 
of  the  manufacturer's  optional 
information  and  the  date  of 
manufacture,  so  that  the  latter  would 
appear  in  the  fourth  grouping  and  the 
manufacturer's  optional  information 
would  appear  in  the  third  grouping. 
NHTSA  also  stated  that  the  tire 
identification  number  need  only  appear 
on  one  sidewall,  and  that  the  symbols 
need  only  be  '/n  inch  high  on  tires  with 
a  bead  diameter  of  less  than  13  inches. 
Many  commenters  requested  that  the 
date  code  be  expressed  in  alpha- 
numeric form  in  order  to  reduce  the 
date  symbol  to  two  digits.  NHTSA 
declined  to  adopt  the  alpha-numeric 
system  because  it  could  be  confusing  to 
the  public  and  because  retreaders  may 
not  be  able  to  easily  determine  the  age 
of  the  casing  to  be  retreaded.  In  order  to 
shorten  the  stencil  plate,  however, 
NHTSA  dropped  one  of  the  two  digits 
representing  the  decade  of  manufacture, 
thereby  reducing  the  date  of 
manufacture  group  from  four  digits  to 
three. 

B.  The  Petitions 

(1)  Rubber  Manufacturers 
Association.  The  Rubber  Manufacturers 
Association  (RMA)  is  the  primary 
national  trade  association  for  the 
finished  rubber  products  industry  in  the 
U.S.  RMA  petitioned  the  agency  to 
amend  49  CFR  574.5  to  permit  a  4-digit 
date  code  and  to  reduce  the  size  of  the 
lettering  from  '/•  inch  to  V32  inch. 

RMA  explained  that  at  a  recent 
meeting,  the  ISO  Technical  Committee 
31  on  tires  recommended  approval  of  a 
4-digit  date  of  manufacture  code 
beginning  in  January  2000.  RMA  stated 
that  ECE  has  also  authorized  the  use  of 
a  4-digit  date  code  commencing  in 
January  2000.  RMA  suggested  that  vdth 
a  4-digit  date  code,  the  first  two  would 
represent  the  week  and  the  last  two  the 
year.  For  example,  0100  would  mean 
the  first  week  of  January  of  the  year 
2000.  RMA  suggested  that  an 
appropriate  phase-in  period  be  allowed 
during  which  use  of  either  the  3  or  4 
digit  code  would  be  permitted.  In  order 
to  avoid  having  to  modify  existing 
molds,  RMA  suggested  that  the  addition 
of  the  fourth  digit  be  offset  by  allowing 


the  minimnin  size  of  the  digits  in  the 
date  code  to  be  reduced  to  4  millimeters 
(mm)  (V32  inch),  regardless  of  tire  size. 
Finally,  RMA  stated  that  such 
modification  would  bring  these  U.S. 
requirements  into  harmony  with  the 
ECX  regulation  and  the  ISO 
recommendation,  and  would  allow 
better  traceability  and  identification  of 
older  tires. 

(2)  European  Tyre  and  Rim  Technical 
Organisation  (ETRTO).  Based  in 
Brussels,  Belgium,  the  ETRTO  is  the 
European  standardization  authority  for 
the  establishment  and  promulgation  of 
interchangeability  standards  for 
pneumatic  tires,  rims,  and  vcdves. 
ETRTO  submitted  a  petition  for 
rulemaking  which  cited  the  ECE 
regulations  and  the  ISO  agreements  and 
suggested  amending  §  574.5  to  permit  a 
4-digit  date  code  effective  in  January 
2000.  The  first  two  digits  would 
represent  the  week  and  the  latter  two 
would  represent  the  year  of 
manufacture.  Again,  in  order  to  avoid 
modification  of  existing  tire  molds, 
ETRTO  requested  reduction  of  the 
height  of  the  digits  from  6  mm  ( V4  inch) 
to  4  mm  (V32  inch),  regardless  of  tire 
size.  ETRTO  also  sought  to  justify  the 
requested  amendments  by  stating  that 
such  amendments  would  bring  U.S. 
requirements  into  line  with  the  ECE 
regulations  and  ISO  recommendations, 
and  that  the  amendments  would  allow 
better  traceability  of  tires  and 
identification  of  old  tires. 

C  Discussion 

As  stated  in  the  Background 
discussion  above,  the  IIN  originated 
with  the  May  22, 1970  amendments  to 
the  National  Traffic  and  Motor  Vehicle 
Safety  Act  of  1966.  Prior  to  that  time, 
there  were  no  tire  labeling  requirements 
in  effect,  other  than  standard  industry 
practices.  When  considering  the  TIN  in 
its  current  form,  the  agency  was 
persuaded  by  the  commenters  to  the 
NPRM  that  economizing  on  limited 
space  on  tire  sidewalls  justified 
reducing  the  decade  symbol  in  the  date 
code  from  two  digits  to  one.  This 
presented  no  problem  during  the  1970s 
since  the  TIN  was  new,  the  Ufecycle  of 
tires  frt>m  manufacture  to  disposal  or 
recycling  was  shorter  then,  and  the 
issue  of  tires  manufactured  in  different 
decades  seemed  minor  at  most.  The 
single-digit  year  code  likewise 
presented  no  problem  in  the  1980s 
because  the  industry  was  making  the 
transition  from  bias-ply  to  radial  tires, 
and  the  public  could  easily  distinguish 
between  the  bias-ply  tires  of  the  1970s 
and  the  new  radial  tires  of  the  1980s.  No 
problems  appeared  in  this  respect  until 
the  1990s.  At  that  time,  the  single-digit 


year  code  became  inadequate  because 
longer-lived  radial  tires  became  widely 
used  and  there  was  now  no  way  for  the 
agency  or  the  public  to  determine  for 
certain  when  Uie  tire  was  manufactiued. 
When  the  date  code  requirement  was 
developed  in  1970,  it  was  not 
envisioned  that  tires  manufoctured  in 
one  decade  would  be  taken  out  of 
storage  and  sold  ten  or  more  years  later. 
That,  however,  has  occurred  in  some 
cases. 

Tire  manufacturers  recognized  this  as 
a  concern  and,  in  order  to  alleviate  that 
concern  without  petitioning  the 
government  for  additional  rulemaking, 
the  industry's  voluntary  standards 
organization  issued  a  new 
recommended  practice  that  provided 
that  tires  built  in  the  1990s  display  the 
symbol  "A"  after  the  TIN  to  indicate  that 
the  year  of  manufacture  was  in  the 
decade  of  the  1990s.  Not  all  tire 
manufacturers  followed  this 
recommended  procedure,  however, 
thereby  Himinishing  its  meaning  and 
efiiectiveness.  For  tires  without  the 
mark,  the  public  was  still  left  with  no 
way  of  knowing  for  certain  whether  the 
tire(s)  they  purchased  were 
manufactured  in  the  1970s,  1980s,  or 
1990s. 

The  agency  does  not  consider  the 
industry  voluntary  practice  to  be  a 
satisfactory  solution  to  this  problem. 
Presumably,  different  symbols  would  be 
needed  to  represent  different  decades. 
Ultimately,  therefore,  a  proliferation  of 
such  symbols,  and  the  interpretation 
problems  they  would  present,  would 
further  confuse  an  already  confusing 
situation.  Rather.  NHTSA  tenUtively 
concludes  that  the  addition  of  a  fourth 
digit  to  the  date  code  to  specifically 
identify  the  decade,  as  requested  by  the 
petitioners,  would  be  a  simpler  and 
mine  practical  solution. 

NHTSA  believes  that  as  run-flat  tires 
and  high  performance  low-profile  tires 
are  develop>ed  and  become  more 
common,  tire  diameters  will  increase 
with  consequent  decrease  in  sidewall 
heights.  That  means  that  conservation  of 
ever-more  limited  space  on  tire 
sidewalls  will  become  even  more 
important  than  before.  The  agency's 
proposal  to  add  a  digit  to  the  date  code 
that  would  still  fit  within  the  current 
size  of  the  date  code,  while  more  clearly 
identifying  the  date  of  manufacture, 
would  ensure  that  the  TIN  would  not 
take  any  more  space  on  the  tire  sidewall 
than  before. 

There  was  some  concern  within  the 
agency  that  reducing  the  digits  in  the 
date  c»de  frt>m  6  mm  ( */•  inch)  to  4  mm 
(^2  inch)  might  make  the  numbers  too 
small  to  be  seen  easily.  To  determine 
whether  this  would  be  the  case.  NHTSA 
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requested  and  received  from  RMA  a 
sample  piece  of  a  tire  sidewall  with  the 
numbers  4  mm  in  height.  This  sample 
was  examined  by  various  agency 
personnel  who  indicated  that  the  4  mm 
digits  were  clearly  readable.  The 
reduction  of  the  size  of  the  digits  is  so 
slight  as  to  be  barely  perceptible. 
Moreover,  4  mm  digits  are  currently 
permitted  with  no  reported  difficulties 
for  tires  with  less  than  6  inches  cross 
section  or  with  less  than  a  13-inch  bead 
diameter.  Further,  NHTSA  permits  all 
the  tire  grading  information  required  by 
the  Uniform  Tire  Quality  Grading 
Standards.  49  CFR  575.104.  to  be 
expressed  in  4  mm  letters  and  numbers, 
again  without  reported  problems  with 
readability.  Accordingly,  NHTSA 
believes  that  the  tire  date  code  could  be 
reduced  from  6  mm  to  4  mm  with  no 
eflisct  on  the  readability  of  the  digits. 

The  tire  industry's  interest  in 
reducing  the  size  of  the  digits  in  a  4  mm 
date  code  is  a  matter  of  cost.  Based  on 
current  requirements,  the  industry  has 
develofwd  date  "plugs"  of  a  standard 
size  and  width  and  that  are  changed 
weekly  in  the  tire  molds.  To  avoid  the 
cost  of  modifying  current  tire  molds  or 
constructing  new  ones  to  accommodate 
an  extra  digit  the  same  size  as  now 
required  t  the  industry  requests  that  it  be 
permitted  to  reduce  the  size  of  the 
digits.  NHTSA  tentatively  concludes 
that  reducing  the  date  code  digit  size  to 
4  mm  would  ensure  that  this 
rulemaking  not  result  in  any  cost 
impacts  to  tire  manufacturers,  yet  a  4- 
digit  date  code  symbol  would  be  more 
effective  in  fulfilling  the  purpose  of  part 
574. 

The  agency  emphasizes  that  4  nun  is 
the  minimum  size  for  the  date  code 
symbols.  No  maximum  size  is  specified. 
Tire  manufacturers  would  be  free  to 
make  the  digits  larger,  so  long  as  other 
required  labeling  of  the  required  size 
continues  to  appear  on  the  tire  sidewall. 
Where  not  otherwise  specified,  tire 
manufacturers  typically  adjust  the  size 
of  tire  labeling  in  accordance  with 
trends  in  the  consumer  market.  NHTSA 
has  no  reason  to  believe  that 
manufacturers  would  do  otherwise  with 
the  size  of  the  date  code  symbols. 

NHTSA  tentatively  agrees  with  the 
petitioners  that  the  proposed  4-digit 
date  code  would  result  in  better 
traceability  of  tires  for  defect  and 
compUance  purposes  and  for  more 
accurate  identification  of  older  tires  for 
consumers.  NHTSA  believes  that 
traceability  would  be  improved  if  the 
year  were  identified  in  2  digits  so  that 
the  tires  produced  in  that  week  in  that 
year  can  be  more  quickly  and  easily 
traced  to  a  specific  production  lot. 
Moreover,  requiring  the  specific  year  to 


appear  in  the  date  code  can  discourage 
the  unscrupulous  practice  of  selling  old 
tires  to  unsuspecting  consumers  who 
think  that  they  are  buying  recently- 
produced  tires.  NHTSA  has  tentatively 
concluded  that  aging  diminishes  the 
wear  rates  of  tires  by  significant 
amounts,  depending  on  the  conditions 
and  length  of  storage  of  the  tires 
concerned.  See  Notice  of  Proposed 
Rulemaking,  Uniform  Tire  Quality 
Grading  Standards,  63  FR  30695,  June  5, 
1998.  Since  old  tires  will  not  provide 
the  wear  rates  of  newer  tires,  the  4-digit 
date  code  will  make  it  simpler  for 
prospective  tire  purchasers  to  know  in 
advance  the  status  of  the  tires  they  are 
purchasing. 

NHTSA  is  a  strong  supporter  of 
international  harmonization  in  all  cases 
where  such  harmonization  is  consistent 
with  its  statutory  mandate  to  ensure 
motor  vehicle  safety.  The  adoption  of 
the  4-digit  date  code  in  tHe  TIN  is 
consistent  with  the  agency's 
harmonization  efl^orts  and  would  benefit 
U.  S.  tire  manufacturers  and  exporters. 
The  international  tire  industry  has 
become  truly  global  in  manufacturing, 
marketing,  and  sales.  In  1995,  domestic 
tire  manufacturers  ex{>orted  22.3  million 
passenger  car  tires  and  3.8  million  light 
truck  tires  to  foreign  markets.  In  the 
same  year,  the  U.  S.  imported  45  million 
passenger  car  tires  and  5.4  million  light 
truck  tires  from  foreign  sources.  It  is 
apparent,  therefore,  that  maximum 
harmonization  of  tire  requirements 
would  benefit  both  U.  S.  and  foreign 
vehicle  and  tire  manufacturers. 

Finally.  NHTSA  agrees  with  the 
petitioners  that  it  would  be 
advantageous  to  permit  tire 
manufacturers  to  phase  in  the  new 
requirements  between  the  date  of 
publication  of  the  final  rule,  assuming 
the  proposals  herein  are  finally  adopted, 
and  the  beginning  of  the  year  2000.  In 
that  interim  period,  tire  manufacturers 
would  be  permitted  to  continue  to  use 
the  ourently-required  3-digit  date  code 
or  the  new  4-dlgit  date  code,  at  their 
option.  This  should  give  manufacturers 
ample  time  to  make  the  conversion  to 
the  new  requirements,  yet  permit  them 
to  utilize  the  new  date  code  as  soon  as 
they  are  ready  to  do  so. 

Agency  Proposal 

Based  on  the  considerations  discussed 
above,  NHTSA  proposes  to  amend  49 
CFR  574.5  as  follows: 

a.  Change  the  fourth  grouping  of  the 
tire  identification  number,  which  shows 
the  date  of  manufacture  of  the  tire,  from 
3  to  4  digits.  The  first  two  digits  would 
indicate  the  week  of  the  year,  starting 
with  the  numbers  "01"  to  designate  the 
first  full  week  of  the  year,  and  the  last 


two  digits  would  indicate  the  year. 
Thus,  the  date  code  symbol  "2198" 
would  indicate  the  21st  week  of  1998; 

b.  Reduce  the  minimum  size 
requirement  for  the  digits  in  the  4-dlgit 
date  code,  btit  not  the  size  of  the  other 
symbols  in  the  tire  identification 
number,  &t>m  6  mm  (V4  inch)  to  4  mm 
(^/i2  inch). 

Rulemaking  Analyses  and  Notices 

a.  Executive  Order  12866  and  DOT 
Regulatory  Policies  and  Procedures 

This  document  has  nut  been  reviewed 
under  Executive  Order  12866. 
Regulatory  Planning  and  Review. 

NHTSA  has  analyzed  the  impact  of 
this  rulemaking  action  and  has 
determined  that  it  is  not  "significant" 
within  the  meaning  of  the  IXXT's 
regulatory  policies  and  procedures.  This 
action  proposes  to  amend  the  tire 
identification  number  currently 
required  by  49  CFR  574.5  to  be  marked 
on  all  tires  sold  in  the  United  States. 
Specifically,  this  proposal  would 
increase  the  number  of  digits  in  the  date 
of  manufacture  group  of  the  tire 
identification  number  fit>m  3  to  4,  and 
would  permit  a  reduction  in  the  size  of 
those  digits  so  that  the  4  digits  would 
fit  within  the  same  "plug"  in  the  tire 
molds  in  which  the  currently-required  3 
digits  fit.  That  would  permit  tire 
manufacturers  to  use  the  same  molds 
that  they  do  now,  without  having  to 
absorb  the  costs  of  constructing  new 
molds.  Date  codes  are  changed  weekly 
by  manufacturers  and  with  a  sufficient 
phase-in  period,  manufacturers  would 
have  ample  opportunity  to  phase  into 
the  new  4-digit  date  code  without 
having  to  redesign  their  tire  molds.  For 
these  reasons,  the  agency  estimates  that 
implementation  of  the  proposals  herein 
would  not  result  in  any  increased  costs 
to  tire  manufactiuers.  distributors, 
dealers,  or  consumers.  Accordingly,  the 
agency  has  concluded  that  preparation 
of  a  full  regulatory  evaluation  is  not 
warranted. 

b.  Regulatory  Flexibility  Act 

NHTSA  has  considered  the  effects  of 
this  rulemaking  action  under  the 
Regulatory  Flexibility  Act.  5  U.S.C.  601. 
et  seq.  I  hereby  certify  that  this  notice 
of  proposed  rulemaking  would  not  have 
a  significant  impact  on  a  substantial 
number  of  small  entitles. 

The  following  is  the  agency's 
statement  providing  the  factual  basis  for 
the  certification  (5  U.S.C.  605(b)).  The 
amendments  proposed  herein  would 
primarily  affect  manufacturers  of  motor 
vehicle  tires.  The  Small  Business 
Administration  (SBA)  regulation  at  13 
CFR  part  121  defines  a  small  business 
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as  a  business  entity  which  operates 
primarily  within  the  United  States  (13 
CFR  121.105(a)). 

SBA's  size  standards  are  organized 
according  to  Standard  Industrial 
Classification  (SIC)  codes.  SIC  code  No. 
3711,  S4otor  Vehicles  and  Passenger  Car 
Bodies,  prescribes  a  small  business  size 
standard  of  1,000  or  fewer  employees. 
SIC  code  No.  3714,  Motor  Vehicle  Part 
and  Accessories,  prescribes  a  small 
business  size  standard  of  750  or  fewer 
employees. 

llie  amendments  proposed  in  this 
rulemaking  action  would  merely 
increase  the  number  of  digits  in  the  date 
of  manufacture  symbol  in  the  tire 
identification  number  from  3  digits  to  4, 
and  permit  a  reduction  in  the  size  of 
those  digits  from  6  mm  (V*  inch)  to  4mm 
(*/32  inch).  The  purpose  of  these  changes 
is  to  harmonize  U.S.  requirements  with 
those  of  the  European  community,  to 
make  tires  more  easily  traceable  in  the 
event  of  a  defect  or  noncompliance,  and 
to  allow  easier  identification  of  old  tires. 
These  proposed  amendments  were 
requested  by  the  trade  organizations  that 
represent  the  major  tire  manufactiu«rs 
in  both  the  U.S.  and  Europe,  in 
particular  the  reduction  in  size  of  the 
digits  so  that  tire  manufacturers  would 
be  spared  the  expense  of  designing  and 
making  new  tire  molds.  The  proposed 
amendments,  if  adopted,  would  not 
impose  any  increased  costs  or  other 
burdens  on  tire  manufacturers,  most  if 
not  all  of  which  would  not  qualify  as 
small  businesses  under  SBA  guidelines. 
Neither  would  the  proposed 
amendments  result  in  any  increase  in 
costs  for  small  businesses  or  consumers. 
Accordingly,  there  would  be  no 
significant  impact  on  small  businesses, 
small  organizations,  or  small 
governmental  units  by  these 
amendments.  For  those  reasons,  the 
agency  has  not  prepared  a  preliminary 
regulatory  flexibiUty  analysis. 

c.  Executive  Order  No.  12612. 
Federalism 

NHTSA  has  analyzed  this  rulemaking 
action  in  accordance  with  the  principles 
and  criteria  of  E.0. 12612  and  has 
determined  that  this  rule  does  not  have 
sufficient  federalism  implications  to 
warrant  the  preparation  of  a  Federalism 
Assessment. 

d.  National  Environmental  Policy  Act 

NHTSA  has  analyzed  this  rulemaking 
action  for  the  purposes  of  the  National 
Enviroiunental  Pohcy  Act  and  has 
determined  that  implementation  of  this 
ruleinaking  action  would  not  have  any 
significant  impact  on  the  quality  of  the 
human  enviroiunent. 


e.  Paperwork  Reduction  Act 

The  provisions  of  the  proposed 
amendments  herein  requiring  tire 
manufacturers  to  designate  the  date  of 
manufacture  of  their  tires  in  4  digits 
instead  of  the  ciuTently-requlred.3  and 
to  reduce  the  size  of  the  digits  from  6 
mm  to  4  mm  are  considered  to  be  third- 
party  information  collection 
requirements  as  defined  by  the  Office  of 
Management  and  Budget  (OMB)  in  5 
CFR  part  1320.  The  proposed 
amendments  create  no  additional 
information  collection  requirements 
since  the  proposals,  if  adopted,  would 
merely  make  a  slight  change  to  the 
format  of  existing  requirements. 

The  information  collection 
requirements  for  49  CFR  part  574  have 
been  submitted  to  and  approved  by 
OMB  pursuant  to  the  provisions  of  the 
Paperwork  Reduction  Act ,  44  U.S.C. 
3501,  et  seq.  This  collection  of 
information  authority  for  tire 
information  and  recordkeeping  has  been 
assigned  control  number  2127-0503, 
which  expires  August  31,  2000. 

/.  Civil  Justice  Reform 

The  amendments  proposed  herein 
would  not  have  any  retroactive  effect. 
Under  49  U.S.C.  30103(b),  whenever  a 
Federal  motor  vehicle  safety  standard  is 
in  effect,  a  state  or  political  subdivision 
thereof  may  prescribe  or  continue  in 
effect  a  standard  applicable  to  the  same 
aspect  of  performance  of  a  motor  vehicle 
only  if  the  standard  is  identical  to  the 
Federal  standard. 

However,  the  United  States 
government,  a  state  or  political 
subdivision  of  a  state  may  prescribe  a 
standard  for  a  motor  vehicle  or  motor 
vehicle  equipment  obtained  for  its  own 
use  that  imposes  a  higher  performance 
requirement  than  that  required  by  the 
Federal  standard.  Section  30161  of  Title 
49,  U.S.  Code  sets  forth  a  procedure  for 
judicial  review  of  final  rules 
establishing,  amending  or  revoking 
Federal  motor  vehicle  safety  standards. 
A  petition  for  reconsideration  or  other 
administrative  proceedings  is  not 
required  before  parties  may  file  suit  in 
court. 

Comments 

Interested  persons  are  invited  to 
submit  conmients  on  the  amendments 
proposed  herein.  It  is  requested  but  not 
required  that  any  such  comments  be 
submitted  in  duplicate  (original  and  1 
copy). 

Comments  must  not  exceed  15  pages 
in  length  (49  CFR  553.21).  This 
limitation  is  intended  to  encourage 
conunenters  to  detail  their  primary 
arguments  in  concise  fashion.  Necessary 


attachments,  however,  may  be 
appended  to  those  comments  without 
regard  to  the  15-page  limit. 

If  a  commenter  wishes  to  submit 
certain  information  under  a  claim  of 
confidentiality.  3  copies  of  the  complete 
submission,  including  the  purportedly 
confidential  business  information, 
should  be  submitted  to  the  Chief 
Counsel,  NHTSA,  at  the  street  address 
noted  above,  and  1  copy  from  which  the 
piuportedly  confidential  information 
has  been  deleted  should  be  submitted  to 
Docket  Management.  A  request  for 
confidentiality  should  be  accompanied 
by  a  cover  letter  setting  forth  the 
information  called  for  in  49  CFR  part 
512,  Confidential  Business  Information. 

All  comments  received  on  or  before 
the  close  of  business  on  the  comment 
closing  date  indicated  above  for  the 
proposal  will  be  considered,  and  will  be 
available  to  the  public  for  examination 
in  the  docket  at  the  above  address  both 
before  and  after  the  closing  date.  To  the 
extent  possible,  comments  received  after 
the  closing  date  will  be  considered. 
Comments  received  too  late  for 
consideration  in  regard  to  the  final  rule 
vtrill  be  considered  as  suggestions  for 
further  rulemaking  action.  Comments  on 
today^s  proposal  will  be  available  for 
public  inspection  in  the  docket.  NHTSA 
will  continue  to  file  relevant 
information  in  the  docket  after  the 
comment  closing  date,  and  it  is 
recommended  that  interested  persons 
continue  to  monitor  the  docket  for  new 
material. 

Those  persons  desiring  to  be  notified 
upon  receipt  of  their  comments  in  the 
rule  docket  should  enclose  a  self- 
addressed  stamped  postcard  in  the 
envelope  with  their  comments.  Upon 
receiving  the  comments,  the  docket 
supervisor  will  return  the  postcard  by 
mail. 

List  of  Subjects  In  49  CFR  Part  574 

Labeling,  Motor  vehicle  safety.  Motor 
vehicles.  Reporting  and  recordkeeping 
requirements.  Rubber  and  rubber 
products.  Tires. 

In  consideration  of  the  foregoing,  49 
CFR  part  574  would  be  amended  as 
follows: 

PART  574— TIRE  IDENTIFICATION  AND 
RECORDKEEPING 

1.  The  authority  citation  for  part  574 
would  continue  to  read  as  follows: 

Autiiority:  49  U.S.C  322.  30111.  30115. 
30117.  and  30166;  delegation  of  authority  at 
49  CFR  1.50. 

2.  Section  574.5  would  be  amended 
by  revising  paragraph  (d)  and  Figures  1 
and  2  to  read  as  follows: 
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f  574.5   Tire  Identification  raqulrenwnta. 

***** 

(d)  Fourth  Grouping.  The  fourth  group, 
consisting  of  four  numerical  symbols,  shall 
identify  the  week  and  year  of  manufacture. 
The  first  two  symbols  shall  identify  the  week 
of  the  year  by  using  "01 "  for  the  first  full 
calendar  week  in  each  year,  "02"  for  the 
second  full  calendar  week,  and  so  on.  The 


final  week  of  each  year  may  include  not  more 
than  6  days  of  the  following  year.  The  third 
and  fourth  symbols  shall  identify  the  year. 
Example:  3197  means  the  31st  week  of  1997, 
or  the  week  of  August  3  through  9. 1997; 
0198  means  the  first  fill  I  calendar  week  of 
1998,  or  the  week  of  January  4  through  10, 
1998.  The  symbols  signifying  the  date  of 
manufacture  shall  be  not  less  than  4  mm  (V12 


inch)  in  height  and  shall  immediately  follow 
the  optional  descriptive  code  (paragraph  (c) 
of  this  section).  If  no  optional  descriptive 
code  is  used,  the  symbols  signifying  the  date 
of  manufacture  shall  be  placed  in  the  area 
shown  in  Figures  1  and  2  for  the  optional 
descriptive  code. 
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Issued  on  October  13.  1998. 
L.  Robert  Shelton. 

Associate  Administrator  for  Safety 
Performance  Standards. 
IFR  Doc.  9»-27917  Filed  10-16-98:  8:45  am) 
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DEPARTMENT  OF  THE  INTERIOR 
Fish  and  Wildlife  Service 
50  CFR  Part  17 

Endangered  and  Threatened  Wildlife 
and  Plants;  90-Day  Finding  for  a 
Petition  To  Delist  Gray  Wolves  in 
Minnesota,  Wisconsin,  and  Michigan 

agency:  Fish  and  Wildlife  Service, 

Interior. 

ACTION:  Proposed  rule;  Notice  of  90-day 

petition  finding. 


SUINMARY:  The  U.S.  Fish  and  Wildlife 
Service  (Service)  announces  a  90-day 
finding  for  a  petition  to  delist  the  gray 
wolf  {Canis  lupus)  under  the 
Endangered  Species  Act  of  1973,  as 
amended  (Act).  The  Service  finds  that 
the  petition  does  not  present  substantial 
information  indicating  that  delisting 
may  be  warranted. 

DATES:  The  finding  announced  in  this 
document  was  made  on  October  19. 
1998.  To  be  considered  in  the  12-month 
finding  for  this  petition,  information 
and  comments  should  be  submitted  to 
the  Service  by  December  18. 1998. 
ADDRESSES:  Questions,  comments,  or 
information  concerning  this  petition 
should  be  sent  to  the  Ecological  Services 
Operations  Supervisor.  U.S.  Fish  and 
Wildlife  Service,  Whipple  Federal 
Building.  1  Federal  Drive.  Ft.  Snelling. 
Minnesota.  551 11-4056.  The  separate 
petition  finding,  supporting  data,  and 
comments  are  available  for  public 
inspection,  by  appointment,  during 
normal  business  hours  at  the  above 
address. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
T.J.  Miller;  612-713-5334  (see 
ADDRESSES  section). 
SUPPLEMENTARY  INFORMATION: 

Background 

Section  4(b)(3)(A)  of  the  Act  requires 
that  the  Service  make  a  finding  on 
whether  a  petition  to  list,  delist,  or 
reclassify  a  species  presents  substantial 
scientific  or  commercial  information  to 
demonstrate  that  the  petitioned  action 
may  be  warranted.  This  finding  is  to  be 
based  on  all  information  available  to  the 
Service  at  the  time  the  finding  is  made. 
To  the  maximum  extent  practicable,  the 
finding  shall  be  made  within  90  days 
following  receipt  of  the  petition  and 
promptly  published  in  the  Federal 
Register.  Following  a  positive  finding, 
section  4(b)(3)(B)  of  the  Act  requires  the 
Service  to  promptly  commence  a  status 
review  of  the  species. 

The  processing  of  this  petition 
conforms  with  the  Service's  final  listing 
priority  guidance  for  fiscal  years  1998 


and  1999,  published  in  the  Federal 
Register  on  May  8. 1998  (63  FR  25502). 
The  guidance  calls  for  giving  highest 
priority  to  handling  emergency 
situations  (Tier  1);  second  highest 
priority  to  resolving  the  listing  status  of 
outstanding  proposed  listings,  resolving 
the  conservation  status  of  candidate 
species,  processing  administrative 
findings  on  petitions,  and  processing  a 
limited  number  of  delistings  and 
reclassifications  (Tier  2);  and  third 
priority  to  processing  proposed  and 
final  designations  of  critical  habitat 
(Tier  3).  The  processing  of  this  petition 
falls  under  Tier  2. 

The  Service  has  made  a  90-day 
finding  on  a  petition  to  deUst  the  gray 
wolf  [Canis  lupus)  in  Minnesota, 
Wisconsin,  and  Michigan.  The  petition, 
dated  February  9, 1998,  was  submitted 
by  Mr.  Lawrence  Krak  and  was  received 
on  February  13. 1998  The  petition 
requested  that  the  Service  delist  the  gray 
wolf  in  these  three  states,  because  the 
wolf  is  improperly  listed  as  a  subspecies 
in  that  area.  The  petition  alleged  that 
the  subspecies  Usting  is  invalid  because 
the  subspecies  found  in  these  three 
states  freely  mixes  with  wolves  in 
adjacent  portions  of  Canada.  Thus, 
because  \he  wolves  in  these  three  states 
do  not  constitute  a  valid  and  listable 
subspecies,  the  petition  stated  that  the 
gray  wolf  should  be  delisted 
immediately.  Mr.  Krak  sent  a  second 
letter,  dated  June  15. 1998.  which 
enclosed  additional  information  * 
relevant  to  his  petition. 

A  review  of  tiie  petition  and  Mr. 
Krak's  subsequent  letter  and  enclosure 
indicates  that  the  petition  is  based  upon 
a  misunderstanding  of  the  scope  of  the 
ciurent  listing  of  the  gray  wolf  and  of 
the  Service's  Vertebrate  Population 

Policy. 

The  gray  wolf  is  currently  listed 
throughout  the  coterminous  48  states 
and  Mexico  at  the  sp>ecies  level;  this 
listing  is  not  based  in  any  way  upon 
subspecific  afiiliation  or  validity.  Thus, 
the  claim  that  the  listing  is  based  upon 
an  improper  listing  as  a  subspecies  is 
invalid.  While  the  subspecies  C.  /. 
lycaon  was  listed  as  endangered  in 
Minnesota  and  Michigan  in  1974  (U.S. 
Fish  and  Wildlife  Sewice  1974),  that 
listing  was  superseded  by  a  1978  listing 
(43  FR  9607)  of  the  gray  wolf,  C.  lupus 
(i.e.,  the  full  species),  throughout  the  48 
coterminous  states  and  Mexico. 

Furthermore,  the  Service's  Vertebrate 
Population  Policy  (61  FR  4722.  February 
7. 1996),  promulgated  to  clarify  the 
definition  of  "species"  found  in  the  Act, 
would  allow  a  listing  of  a  vertebrate 
species  or  subspecies  in  a  portion  of  the 
United  States  even  if  it  freely  mixes 
with  a  larger  population  across  an 


international  border.  This  policy  would 
allow  the  Service  to  Ust,  as  a  distinct 
population  segment,  the  U.S.  portion  of 
a  wolf  subspecies  which  has  a  much 
larger  population  in  adjacent  Canada. 
Thus,  even  if  the  ciurent  listing  of  the 
gray  wolf  was  done  at  the  subspecies 
level,  the  Vertebrate  Population  Policy 
would  encompass  it  within  the  scope  of 
the  Service's  Usting  authority. 

The  Service  has  reviewed  the  p)etition; 
the  material  submitted  with,  and 
subsequent  to,  the  petition;  and 
additional  information  in  the  Service's 
files.  The  Service  also  solicited 
comments  and  data  from  the  States  and 
Tribes  within  the  area  included  in  the 
petition  and  has  reviewed  the 
information  received  from  those 
soiuces.  On  the  basis  of  the  best 
scientific  and  commercial  data 
available,  the  Service  finds  that  the 
petition  does  not  present  substantial 
information  that  delisting  the  gray  wolf 
in  Minnesota,  Wisconsin,  and  Michigan 
may  be  warranted. 
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Authority 

The  authority  for  this  action  is  the 
Endangered  Species  Act  (16  U.S.C.  1531 
etseq.). 

Dated:  October  6. 1998. 
Jamie  Rappaport  Qark. 
Director.  Fish  and  Wildlife  Service. 
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ACTION:  Proposed  rule;  notice  of 
extension  of  comment  period. 

SUMMARY:  The  Fish  and  Wildlife  Service 
(Service)  provides  notice  that  the 
comment  period  on  the  proposal  to  list 
the  contiguous  United  States  distinct 
population  segment  of  the  Canada  Lynx 
is  being  extended.  All  interested  parties 
are  invited  to  submit  comments  on  this 
proposal. 

DATES:  Comments  will  be  accepted  until 
November  16,  1998. 
ADDRESSES:  Written  comments  and 
materials  concerning  this  proposal 
should  be  sent  to  the  Field  Supervisor, 
U.S.  Fish  and  Wildlife  Service,  Montana 
Field  Office.  100  N.  Park  Avenue,  Suite 
320.  Helena,  Montana  59601. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kemper  McMaster,  Field  Supervisor, 
Montana  Field  Office,  (see  ADDRESSES 
section)  (telephone  406/449-5225; 
facsimile  406/449-5339). 
SUPPLEMENTARY  INFORMATION: 

Background 

On  July  8.  1998  (63  PR  36994).  the 
U.S.  Fish  and  Wildlife  Service  (Service) 
published  a  proposed  rule  to  list  the 
contiguous  United  States  distinct 
population  of  the  Canada  lynx  (Lynx 
canadensis)  as  threatened  under  the 
Endangered  Species  Act  of  1973,  as 
amended.  This  population  segment 
includes  the  States  of  Washington. 
Oregon.  Idaho.  Montana.  Utah. 
Wyoming,  Colorado,  Minnesota, 
Wisconsin,  Michigan,  Maine,  New 
Hampshire,  Vermont,  New  York, 
Pennsylvania,  and  Massachusetts.  The 
contiguous  United  States  population 
segment  of  the  Canada  lynx  is 
threatened  by  human  alteration  of 
forests,  low  numbers  as  a  result  of  past 
overexploitation,  expansion  of  the  range 
of  competitors  (bobcats  (Felis  rufus)  and 
coyotes  [Canis  latrans)],  and  elevated 
levels  of  human  access  into  lynx  habitat. 
This  rule  also  lists  the  captive 
population  of  Canada  lynx  within  the 
coterminous  United  States  (lower  48 
States)  as  threatened  due  to  similarity  of 
appearance  and  permits  the  continued 
export  of  captive-bred  Canada  lynx. 

Public  Comments  Solicited 

The  Service  intends  that  any  final  ' 
action  resulting  from  this  proposal  will 
be  as  accurate  and  as  effective  as 
possible.  Therefore,  comments,  or 
suggestions  from  the  public,  other 
concerned  governmental  agencies,  the 
scientific  community,  industry,  or  any 
other  interested  party  concerning  this 
proposed  rule  are  solicited. 

The  original  comment  period  on  this 
proposal  was  scheduled  to  close  on 


September  30. 1998.  To  accommodate 
the  Great  Lakes  Indian  Fish  and  WildUfe 
Commission  council  meeting  schedule, 
the  Service  extended  the  comment 
period  to  October  14. 1998.  The  Service 
is  once  again  extending  the  comment 
period  to  accommodate  a  request  from 
a  variety  of  members  of  the  Senate  and 
the  House  of  Representatives.  Written 
comments  may  now  be  submitted  until 
November  16. 1998.  to  the  Service's 
Montana  Field  Office  (see  ADDRESSES 
section  above).  All  comments  must  be 
received  before  the  close  of  the 
comment  period  to  be  considered. 

Author 

The  author  of  this  notice  is  Lori 
Nordstrom.  U.S.  Fish  and  Wildlife 
Service.  Montana  Field  Office  (see 
ADDRESSES  section). 

Authority 

The  authority  for  this  action  is  the 
Endangered  Species  Act  of  1973,  as 
amended  (16  U.S.C.  1531  et  seq.). 

Dated:  October  14. 1998. 
Terry  T.  Temll, 

Regional  Director,  Denver.  Colorado. 

(PR  Doc.  9a-28028  Filed  10-16-98;  8:45  am) 
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DEPARTMENT  OF  THE  INTERIOR 

Fish  and  WikMtfa  Sarvica 

50  CFR  Part  20 

MN  101S-AE38 

Migratory  Bird  Hunting;  Temporary 
and  Conditional  Approval  of  Tungstan- 
Matrix  Shot  aa  Nontoxic  for  the  1M8- 
99  Saaaon 

AGENCY:  Fish  and  Wildlife  Service, 
Interior. 


ACTION:  Proposed  rule. 


SUMMARY:  The  U.S.  Fish  and  Wildlife 
Service  (Service)  proposes  to  amend  its 
regulations  and  grant  temporary  and 
conditional  approval  of  tungsten-matrix 
shot  as  nontoxic  for  the  1998-99 
migratory  bird  hunting  season,  except  in 
the  Yukon-Kuskokwim  (Y-K)  Delta, 
Alaska,  while  reproductive/chronic 
toxicity  testing  is  being  completed. 
Tungsten-matrix  shot  has  been 
submitted  for  consideration  as  nontoxic 
by  Kent  Cartridge  Manufacturing 
Company,  Ltd.  (Kent),  of  Keameysville. 
West  Virginia. 

DATES:  Comments  on  the  proposed  rule 
must  be  received  no  later  than 
November  18. 1998. 

ADDRESSES:  Copies  of  the  draft  EA  are 
available  by  writing  to  the  Chief.  Office 


of  Migratory  Bird  Management  (MBMO). 
U.S.  Fish  and  Wildlife  Service.  1849  C 
Street,  NW.,  ms  634-ARLSQ. 
Washington.  D.C.  20240.  Conunents 
may  also  be  forwarded  to  this  same 
address.  The  public  may  inspect 
comments  during  normal  business 
hours  in  room  634.  Arlington  Square 
Building.  4401  N.  Fairfax  Drive. 
Arlington.  Virginia. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  J.  Blohm.  Acting  Chief,  or  James 
R.  Kelley.  Jr..  Wildlife  Biologist.  Office 
of  Migratory  Bird  Management  (MBMO), 
(703)358-1714. 

SUPPLEMENTARY  INFORMATION:  Since  the 
mid-1970s,  the  Service  has  sought  to 
identify  shot  that  does  not  pose  a 
significant  toxic  hazard  to  migratory 
birds  or  other  wildlife.  Currently,  only 
steel  and  bismuth-tin  shot  are  approved 
by  the  Service  as  nontoxic.  On  October 
7. 1998  tungsten-iron  (63  FR  54015)  and 
tungsten-polymer  (63  FR  54021)  shot 
were  given  temporary  conditional 
approval  for  the  199&-99  hunting 
season.  Compliance  with  the  use  of 
nontoxic  shot  is  increasing  over  the  last 
few  years.  The  Service  believes  that  this 
level  of  compliance  will  continue  to 
increase  with  the  availability  and 
approval  of  other  nontoxic  shot  types, 
llie  Service  is  eager  to  consider  these 
other  materials  for  approval  as  nontoxic 
shot. 

The  revised  procedures  for  approving 
nontoxic  shot  (50  CFR  20.134)  consist  of 
a  three-tier  process  whereby  existing 
information  can  minimize  die  need  for 
full  testing  of  a  candidate  shot. 
However,  applicants  still  carry  the 
burden  of  proving  that  the  candidate 
shot  is  nontoxic.  By  developing  the  new 
approval  procedure,  it  was  the  Service's 
intent  to  discontinue  the  practice  of 
granting  temporary  conditional  approval 
to  candidate  shot  material.  However,  the 
application  by  Kent  was  initiated  prior 
to  implementation  of  the  new  protocol. 
To  date,  scientific  information 
presented  in  the  application  suggests 
that  tungsten-matrix  is  nontoxic  under 
conditions  for  the  proposed  shot 
configuration.  Therefore,  the  Service  has 
agreed  to  grant  temporary  conditional 
approval  for  the  1998-99  hunting 
season.  Permanent  approval  will  not  be 
granted  until  further  testing  is 
successfully  completed:  which  is 
consistent  with  the  previous  nontoxic 
shot  approval  process. 

Kent's  original  candidate  shot  was 
fabricated  friDm  what  is  described  in 
their  application  as  "•   •  "a  mixture  of 
powdered  metals  in  a  plastic  matrix 
whose  density  is  comparable  to  that  of 
lead.  All  component  metals  are  present 
as  elements,  not  compounds.  Tungsten- 
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matrix  pellets  have  specific  gravity  of 
9.8  g/cm3  and  is  composed  of  88 
percent  timgsten,  4  percent  nickel,  2 
percent  iron,  1  percent  copper,  and  5 
percent  polymers  by  mass"  (63  FR 
30044;  June  2, 1998).  After  consultation 
with  the  Service,  Kent  subsequently 
changed  the  composition  of  their  shot 
and  removed  nickel  and  copper.  The 
new  shot  material  being  considered  has 
a  density  of  10.7  g/cm'  and  is  composed 
of  approximately  95.9  percent  tungsten 
and  4.1  percent  polymers. 

Kent  Cartridge's  updated  application 
includes  a  description  of  the 
reformulated  tungsten-matrix  (TM)  shot, 
a  toxicological  report  (Thomas  1997). 
and  results  of  a  30-day  dosing  study  of 
the  toxicity  of  the  original  formulation 
in  game-farm  mallards  (Wildlife 
International.  Ltd.  1998).  The 
toxicological  report  incorporates 
toxicity  information  (a  synopsis  of  acute 
and  cburonic  toxicity  data  for  mammals 
and  birds,  potential  for  environmental 
concern,  and  toxicity  to  aquatic  and 
terrestrial  invertebrates,  amphibians  and 
reptiles)  and  information  on 
environmental  fate  and  transport.  The 
toxicity  study  is  a  30-day  dosing  test  to 
determine  if  the  original  candidate  shot 
poses  any  deleterious  efi^ects  to  game- 
farm  mallards.  This  will  meet  the 
requirements  for  Tier  2.  as  described  in 
50  CFR  20.134(b)(3).  Because  the  re- 
formulated shot  contains  no  new 
components,  and  in  fact  has  had 
components  removed  (nickel  and 
copper),  the  Service  believes  that  re- 
testing  of  the  reformulated  shot  in  the 
form  of  a  new  30-day  dosing  study  is 
not  required. 

Toxicity  Information 

There  is  considerable  difference  in  the 
toxicity  of  soluble  and  insoluble 
compounds  of  tungsten.  Elemental 
tungsten,  which  is  the  material  used  in 
this  shot,  is  virtually  insoluble  and  is 
therefore  expected  to  be  relatively 
nontoxic.  Even  though  most  toxicity 
tests  reviewed  were  based  on  soluble 
timgsten  compotmds  rather  than 
elemental  tungsten  (while  the  toxicity  of 
the  polymers  is  negligible  due  to  its 
insolubility),  there  appears  to  be  no 
basis  for  concern  of  toxicity  to  wildlife 
for  the  TM  shot  (metallic  timgsten  and 
polymers)  via  ingestion  by  fish,  birds,  or 
mammals  (Wildlife  International  Ltd.. 
1998:  Bursian  et  al..  1996;  Gigiema. 
1983:  Patty.  1981;  Industrial  Medicine 
1946:  Karantassis  1924). 

Environmental  Fate  and  Transport 

Tungsten  is  insoluble  in  water  and. 
therefore,  not  mobile  in  hypergenic 
environments.  Tungsten  is  very  stable  in 
acids  and  does  not  easily  complex. 


Preferential  uptake  by  plants  in  acid  soil 
suggests  that  uptake  of  tungsten  in  the 
anionic  form  is  associated  with  tungsten 
minerals  rather  than  elemental  tungsten 
(Kabata-Pendias  and  Pendias  1984). 

Environmental  Concentrations 

Calculation  of  the  estimated 
environmental  concentration  (EEC)  of 
tungsten  in  a  terrestrial  ecosystem  is 
based  on  69,000  shot  per  hectare  (Pain 
1990),  assuming  complete  erosion  of 
material  in  5  cm  of  soil.  The  EECs  for 
timgsten  and  the  2  polymers  in  soil  are 
25.7  mg/kg,  4.2  mg/kg,  and  0.14  mg/kg. 
respectively.  Calculation  of  the  EEC  in 
an  aquatic  ecosystem  assumes  complete 
erosion  of  the  shot  in  one  cubic  foot  of 
water.  The  EECs  in  water  for  tungsten 
and  the  2  polymers  are  4.2  mg/L.  0.2 
mg/L.  and  0.02  mg/L.  respectively.  The 
TM  shot  is  considered  insoluble  and  is 
stable  in  basic,  neutral,  and  mildly 
acidic  environments.  Therefore,  erosion 
of  shot  is  expected  to  be  minimal,  and 
adverse  effects  on  biota  are  not  expected 
to  occur. 

Eflfects  on  Birds 

An  extensive  literature  review 
provided  information  on  the  toxicity  of 
elemental  tungsten  to  waterfowl  and 
other  birds.  Ringelman  et  al.  (1993). 
orally  dosed  20  8-week-old  game- farm 
mallards  with  12-17  (1.03g)  tungsten- 
bismuth-tin  (TBT)  pellets  and 
monitored  them  for  32  days  for  evidence 
of  intoxication.  No  birds  died  during  the 
trial,  gross  lesions  were  not  observed 
during  the  postmortem  examination, 
histopathological  examinations  did  not 
reveal  any  evidence  of  toxicity  or  tissue 
damage,  and  tungsten  was  not 
detectable  in  kidney  or  liver  samples. 
The  authors  concluded  that  TBT  shot 
presented  virtually  no  potential  for 
acute  intoxication  in  mallards. 

Kraabel  et  al.  (1996)  assessed  the 
effects  of  embedded  TBT  shot  on 
mallards  and  concluded  that  TBT  was 
not  acutely  toxic  when  implanted  in 
muscle  tissue.  Inflammatory  reactions  to 
TBT  shot  were  localized  and  had  no 
detectable  systemic  effects  on  mallard 
health. 

Nell  et  al.  (1981)  fed  laying  hens 
(Callus  domesticus)  0.4  or  1  g/kg 
tungsten  in  a  commercial  mash  for  five 
months  to  assess  reproductive 
performance.  Weekly  egg  production 
was  normal  and  hatchability  of  fertile 
eggs  was  not  affected.  Exposure  of 
chickens  to  large  doses  of  tungsten 
either  through  injection  or  by  feeding, 
resulted  in  an  increased  tissue 
concentration  of  tungsten  and  a 
decreased  concentration  of 
molybdenum  (Nell  et  al.  1981).  The  loss 
of  tungsten  from  the  liver  occurred  in  an 


exponential  manner  with  a  half-life  of 
27  hours.  The  alterations  in 
molybdenum  metaboUsm  seemed  to  be 
associated  with  tungsten  intake  rather 
than  molybdenum  deficiency.  Death 
due  to  tungsten  occurred  when  tissue 
concentrations  increased  to  25  mg/g 
liver.  At  that  concentration,  xanthine 
dehydrogenase  activity  was  zero. 

Tne  two  plastic  polymers  used  in  TM 
shot  act  as  a  physical  matrix  in  which 
the  timgsten  is  distributed  as  ionically- 
bound  fine  particles.  Most  completely 
polymerized  nylon  materials  are 
physiologically  inert,  regardless  of  the 
toxicity  of  the  monomer  bom  which 
they  are  made  (Peterson,  1977).  A 
literature  review  did  not  reveal  studies 
in  which  either  of  the  two  pwlymers 
were  evaluated  for  toxicity  in  birds. 
Montgomery  (1982)  reported  that 
feeding  Nylon  6  to  rats  at  a  level  of  25 
percent  of  the  diet  for  2  weeks  caused 
a  slower  rate  of  weight  gain,  presumably 
due  to  a  decrease  in  food  consumption 
and  feed  efficiency.  However,  the  rats 
suffered  no  anatomic  injuries  due  to  the 
consumption  of  nylon. 

Kent's  30-day  dosing  study  on  the 
original  formulation  (WildUfe 
International  Ltd..  1998)  included  4 
treatment  and  1  control  group  of  game- 
farm  mallards.  Treatment  groups  were 
exposed  to  1  of  3  different  types  of  shot: 
8  «4  steel,  8  *4  lead,  or  8  *4  TM; 
whereas  the  control  group  received  no 
shot.  The  2  TM  treatment  groups  (1 
group  deficient  diet,  1  group  balanced 
diet)  each  consisted  of  16  birds  (8  males 
and  8  females);  whereas  remaining 
treatment  and  control  groups  consisted 
of  6  birds  each  (3  males  and  3  females). 
All  TM-dosed  birds  survived  the  test 
and  showed  no  overt  signs  of  toxicity  or 
treatment-related  effects  on  body 
weight.  There  were  no  differences  in 
hematocrit  or  hemoglobin  concentration 
between  the  TM  treatment  group  and 
either  the  steel  shot  or  control  groups. 
No  histopathological  lesions  were  found 
during  gross  necropsy.  In  general,  no 
adverse  effects  were  seen  in  mallards 
given  8  #4  size  TM  shot  and  monitored 
over  a  30-day  period.  Tungsten  was 
found  to  be  below  the  limit  of  detection 
in  all  samples  of  femur,  gonad,  liver, 
and  kidney  &t>m  treatment  groups. 

Based  on  the  results  of  the 
toxicological  report  and  the  toxicity  test 
of  the  original  shot  formulation  (Tier  1 
and  2).  the  Service  concludes  that  TM 
shot,  (approximately  95.9  percent 
tungsten  and  4.1  percent  polymer,  by 
weight  with  <1  percent  residual  lead), 
does  not  appear  to  pose  a  significant 
danger  to  migratory  birds  or  other 
wildlife  and  their  habitats.  However,  the 
Service  has  some  concern  that 
absorption  of  tungsten  into  the  femur. 
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kidney,  and  liver,  as  noted  in  a  separate 
study  on  mallards,  could  potentially 
aflect  the  spectacled  eider  (Somateria 
fischeri):  a  species  already  subject  to 
adverse  weather,  predation,  and  lead 
poisoning  on  the  Yukon-Kuskokwim 
(Y-K)  Delta.  Alaska.  Until  a 
reproductive/chronic  toxicity  test  has 
been  completed  and  the  Service  has 
reviewed  the  results,  TM  shot  cannot  be 
approved  for  the  Y-K  Delta. 

The  first  condition  of  approval  is 
toxicity  testing.  Candidate  materials  not 
approved  under  Tier  1  and/or  2  testing 
are  subjected  to  standards  of  Tier  3 
testing.  The  scope  of  Tier  3  includes 
chronic  exposure  under  adverse 
environmental  conditions  and  effects  on 
reproduction  in  game-farm  mallards,  as 
outUned  in  50  CFR  20.134(b)(4)(i)(A  and 
B)  (Tier  3),  and  in  consultation  with  the 
Service's  Office  of  Migratory  Bird 
Management  and  the  U.S.  Geological 
Survey's  Division  of  Biological 
Resources.  This  study  includes 
assessment  of  long-term  toxicity  under 
depressed  temperature  conditions  using 
a  nutritionally-deflcient  diet,  as  well  as 
a  moderately  long-term  study  that 
includes  reproductive  assessment.  The 
tests  require  the  applicant  to 
demonstrate  that  TM  shot  is  nontoxic  to 
waterfowl  and  their  ofl'spring. 

The  second  condition  of  final 
unconditional  approval  is  testing  for 
residual  lead  levels.  Any  TM  shot  with 
lead  levels  equal  to  or  exceeding  1 
percent  will  be  considered  toxic  and. 
therefore,  illegal,  hi  the  Federal  Register 
of  August  18.  1995  (60  FR  43314).  the 
Service  indicated  that  it  would  establish 
a  maximum  level  for  residual  lead.  The 
Service  has  determined  that  the 
maximum  environmentally  acceptable 
level  of  lead  in  any  nontoxic  shot  is 
trace  amounts  of  <1  percent  and  has 
incorporated  this  requirement  (50  CFR 
20.134(b)(5))  in  the  December  1. 1997. 
final  rule  (62  FR  63608).  Kent 
dociunented  that  the  TM  shot  had  no 
residual  lead  levels  equal  to  or 
exceeding  1  percent. 

The  third  condition  of  final 
unconditional  approval  involves 
enforcement.  In  the  August  18. 1995 
Federal  Register  (60  FR  43314).  the 
Service  indicated  that  final 
unconditional  approval  of  any  nontoxic 
shot  would  be  contingent  upon  the 
development  and  availabiUty  of  a 
noninvasive  field  testing  device.  Several 
noninvasive  field  testing  devices  are 
under  development  to  separate  TM  shot 
from  lead  shot.  Furthermore,  TM  shot 
can  be  drawn  to  a  magnet  as  a  simple 
field  detection  method.  This 
requirement  was  incorporated  into 
regulations  at  50  CFR  20.134(b)(6)  in  the 


December  1.  1997,  final  rule  (62  FR 
63608). 

This  proposed  rule  would  amend  50 
CFR  20.21  (j)  by  conditionally  approving 
tungsten-matrix  shot  as  nontoxic  for  the 
1998-99  migratory  bird  hunting  season 
throughout  the  United  States,  except  for 
the  Y-K  Delta  in  Alaska.  It  is  based  on 
the  request  made  to  the  Service  by  Kent 
Cartridge  on  September  18, 1997 
(subsequently  modified),  the 
toxicological  reports,  and  the  acute 
toxicity  studies.  Results  of  the 
toxicological  report  and  30-day  toxicity 
test  undertaken  for  Kent  Cartridge 
indicate  the  apparent  absence  of  any 
deleterious  effects  of  tungsten-matrix 
shot  when  ingested  by  captive-reared 
mallards  or  to  the  ecosystem.  The 
comment  period  for  the.proposed  rule 
has  been  shortened  to  30  days.  This 
time  frame  will  make  it  possible  for 
tungsten-matrix  shot,  if  temporarily 
approved,  to  be  available  for  use  by 
hunters  during  the  1998-1999  hunting 
season.  This  will  increase  the  number  of 
nontoxic  shot  options  available  to 
hunters. 
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NEPA  Consideration 

In  compliance  with  the  requirements 
of  section  102(2)(C)  of  the  National 
Environmental  PoUcy  Act  of  1969 
(NEPA)  (42  U.S.C.  4332(C)).  and  the 
Council  on  Environmental  Quality's 
regulation  for  implementing  NEPA  (40 
CFR  parts  1500-1508).  the  Service 
prepared  a  draft  Enviroiunental 
Assessment  (EA)  in  October  1998.  This 
EA  is  available  to  the  public  for 
comment  at  the  location  indicated 
under  the  ADDRESSES  caption. 

Endangered  Species  Act  Considerations 

Section  7  of  the  Endangered  Species 
Act  (ESA)  of  1972.  as  amended  (16 
U.S.C.  1531  et  seq.).  provides  that,  "The 
Secretary  shall  review  other  programs 
administered  by  him  and  utilize  such 
programs  in  furtherance  of  the  purposes 
of  this  Act"  (and)  shall  "insure  that  any 
action  authorized,  funded  or  carried  out 
*  *   *  is  not  likely  to  jeopardize  the 
continued  existence  of  any  endangered 
species  or  threatened  species  or  result  in 
the  destruction  or  adverse  modification 
of  (critical)  habitat  •   •   •  "  The  Service 
has  initiated  a  Section  7  consultation 
under  the  ESA  for  this  proposed  rule. 
The  result  of  the  Service's  consultation 
under  Section  7  of  the  ESA  will  be 
available  to  the  public  at  the  location 
indicated  luider  the  ADDRESSES  caption. 

Regulatory  Flexibility  Act,  Executive 
Order  12866,  and  the  Paperwork 
Reduction  Act 

The  Regulatory  Flexibility  Act  of  1980 
(5  U.S.C.  601  et  seq.)  requires  the 
preparation  of  flexibility  analyses  for 
rules  that  will  have  a  significant  effect 
on  a  substantial  number  of  small 
entities,  which  includes  small 
businesses,  organizations,  or 
governmental  jurisdictions.  The 
Department  of  the  Interior  certifies  that 
this  document  will  not  have  a 
significant  economic  effect  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act. 
The  approved  shot  will  merely 
supplement  nontoxic  shot  already  in 
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commerce  and  available  throughout  the 
retail  and  wholesale  distribution 
systems,  therefore,  this  rule  would.have 
minimal  effect  on  such  entities.  The 
Service  anticipates  no  dislocation  or 
other  local  effects  with  regard  to  himters 
and  others.  This  document  is  not  a 
significant  rule  subject  to  Office  of 
Management  and  Budget  review  under 
Executive  Order  12866.  This  rule  does 
not  contain  collections  of  information 
that  require  approval  by  the  Office  of 
Management  and  Budget  under  44  U.S. 
C.  3501  et  seq. 

Unfunded  Mandates  Reform 

The  Service  has  determined  and 
certifies  pursuant  to  the  Unfunded 
Mandates  Act.  2  U.S.C.  1502  et  seq..  that 
this  rulemaking  will  not  impose  a  cost 
of  $100  miUion  or  more  in  any  given 
year  on  local  or  State  government  or 
private  entities. 

Civil  Justice  Reform — Executive  Order 
12988 

The  Department  has  determined  that 
these  proposed  regulations  meet  the 
applicable  standards  provided  in 


Sections  3(a)  and  3(b)(2)  of  Executive 
Order  12988. 

Authorship 

The  primary  author  of  this  proposed 
rule  is  James  R.  Kelley,  Jr.,  Office  of 
Migratory  Bird  Management. 

List  of  Subjects  in  50  CFR  Part  20 

Exports.  Hunting.  Imports.  Reporting 
and  recordkeeping  requirements. 
Transportation,  Wildfife.  Accordingly, 
Part  20,  subchapter  B,  chapter  I  of  Title 
50  of  the  Code  of  Federal  Regulations  is 
proposed  to  be  amended  as  follows: 

PAFn-20-{AMENDED] 

1.  The  authority  citation  for  part  20 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  703-712  and  16 
U.S.C  742  a-  j. 

2.  Section  20.21  is  amended  by 
revising  paragraph  (j)  introductory  text, 
and  adding  paragraph  (j)(4)  to  read  as 
follows: 

120^1    Hunting  methods. 

•        •        •        •        * 

(j)  While  possessing  shot  (either  in 
shotshells  or  as  loose  shot  for 


muzzleloading)  other  than  steel  shot,  or 
bismuth-tin  (97  parts  bismuth:  3  parts 
tin  with  <1  percent  residual  lead)  shot, 
or  tungsten-iron  ((nominally)  40  parts 
timgsten:  60  parts  iron  with  <1  percent 
residual  lead)  shot,  or  tungsten-polymer 
(95.5  parts  timgsten:  4.5  parts  Nylon  6 
or  11  with  <1  percent  residual  lead) 
shot,  or  tungsten-matrix  (95.9  parts 
tungsten:  4.1  parts  polymer  with  <1 
percent  residual  lead),  or  such  shot 
approved  as  nontoxic  by  the  Director 
pursuant  to  procedures  set  forth  in 
20.134,  provided  that: 

(D*  •  * 

(4)  Tungsten-matrix  shot  (95.9  parts 
tungsten:  4.1  parts  polymer  with  <1 
percent  residual  lead)  is  legal  as 
nontoxic  shot  for  waterfowl  and  coot 
hunting  for  the  1998-1999  hunting 
season  only,  except  for  the  Yukon- 
Kuskokwim  Delta  habitat  in  Alaska. 

Dated:  October  13, 1998. 
Donald  ].  Bury, 

Assistant  Secretary  for  Fish  and  Wildlife  and 
Parks. 
IFR  Doc.  98-27906  Filed  10-16-98:  8:45  ami 
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JOINT  BOARD  FOR  THE 
ENROLLMENT  OF  ACTUARIES 

Renewal  of  Advisory  Comnilttee  on 
Actuarial  Examinations 

agency:  Joint  Board  for  the  Enrollment 
of  Actuaries. 

ACTION:  Renewal  of  advisory  committee. 

summary:  The  Joint  Board  for  the 
Enrollment  of  Actuaries  announces  the 
renewal  of  the  Advisory  Committee  on 
Actuarial  Examinations. 

FOR  FURTHER  INFORMATION  CONTACT: 
Darryl  Carter.  202-401-5845. 

SUPPLEMENTARY  INFORMATION:  The 
purpose  of  the  Committee  is  to  advise 
the  Joint  Board  on  examinations  in 
actuarial  mathematics  and  methodology. 
The  Joint  Board  administers  such 
examinations  in  discharging  its 
statutory  mandate  to  enroll  individuals 
who  wish  to  perform  actuarial  services 
with  respect  to  pension  plans  subject  to 
the  Employee  Retirement  Income 
Security  Act  of  1974.  The  Committee's 
advisory  functions  will  include,  but  will 
not  necessarily  be  limited  to:  (1) 
considering  areas  of  actuarial 
knowledge  that  should  be  treated  on  the 
examinations:  (2)  developing 
examination  questions:  (3) 
recommending  proposed  examinations 
and  pass  marks:  and  (4),  as  requested  by 
the  Joint  Board,  making 
recommendations  relative  to  the 
examination  program. 

Dated:  October  2, 1998. 
Paillette  Tino. 

Chairman,  Joint  Board  for  the  Enrollment  of 

Actuaries. 

(FR  Doc.  98-27886  Filed  10-16-98:  8:45  am) 
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DEPARTMENT  OF  AGRICULTURE 

Farm  Service  Agency 

National  Food  and  Agriculture  Council; 
Request  for  Approval  of  a  New 
Information  Collection 

agency:  Farm  Service  Agency.  USDA. 
ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  of  1995  (Pub. 
L.  104-13),  this  notice  announces  the 
Department  of  Agriculture's  (USDA) 
intent  to  request  approval  of  a  new 
information  collection  in  support  of  the 
USDA's  National  Food  and  Agriculture 
Council's  (FAC)  customer  service 
initiative. 

DATES:  Submit  written  comments  on  the 
collection  of  information  by  Etecember 
18,  1998.  to  be  assured  consideration. 
AOOmONAL  INFORMATION  OR  COMMENTS: 
Contact  Leonard  Covello.  Quality 
Customer  Service  Team  Leader.  Service 
Center  Implementation  Team,  Farm 
Service  Agency  (FSA).  United  States 
Department  of  Agriculture  (USDA), 
STOP  0512. 1400  Independence 
Avenue,  SW,  Washington.  D.C.  20250- 
0512,  telephone  (202)  720-7796;  FAX 
(202)  690-3434;  e-mail  leonard— 
covello€hvdc.fsa.usda.gov. 
SUPPLEMENTARY  INFORMATION: 

Title:  Generic  Information  Collection. 
OMB  Control  Number:  New 
submission. 

Type  of  Request:  Approval  of  a  new 
information  collection. 

Abstract:  President  Clinton's 
Executive  Order  12862,  "Setting 
Customer  Service  Standards," 
September  11, 1993,  requires  agencies  to 
annually  survey  customers  to  determine 
the  kind  and  quality  of  services  they 
want  and  their  level  of  satisfaction  with 
existing  services.  Executive  Order 
12862,  and  ensuing  memoranda: 
"Improving  Customer  Service,"  March 
22, 1995;  and  Conducting 
"Conversations  with  America"  to 
Further  Improve  Customer  Service, 
March  3, 1998,  require,  among  other 
things,  that  agencies,  on  an  ongoing 
basis,  measure  results  achieved  against 
published  customer  service  standards 
and  report  the  results  annually. 
Agencies  are  directed  to  provide 
significant  services  directly  to  the 
public  to  make  information,  services, 
and  complaint  systems  easily  accessible. 


and  to  provide  a  means  to  address 
customer  complaints.  The  proposed 
information  will  enable  USDA  Service 
Center  and  their  partner  agencies  (Farm 
Service  Agency  (FSA).  Natural 
Resources  Conservation  Service  (NRCS), 
and  Rural  Development  (RD))  to  comply 
with  Executive  Order  12862  and  the 
above  referenced  memoranda. 

The  types  of  information  collection 
instruments  the  FAC  Service  Center 
Implementation  Team  plans  to  use  for 
the  next  3  years  are  written  surveys, 
focus  groups,  comment  and  complaint 
cards,  customer  call  backs, 
benchmarking  studies,  telephone 
surveys,  and  structured  interviews. 

FAC  and  the  USDA  Service  Center 
partner  agencies  will  use  the 
information  collected  to  meet 
requirements  of  the  Government 
Performance  and  Results  Act  of  1993 
(GPRA)  and  to  improve  USDA's  Service 
Center  operations.  The  proposed 
collections  will  provide  current 
performance  and  trend  data  in  support 
of  GPRA  performance  requirements  and 
USDA's  National  FAC's  Strategic  and 
Annual  Performance  Plans. 

Survey  data  has  been  collected  since 
1994  and  has  been  used  for  creating 
GPRA  initiatives,  to  support  the  Service 
Center  and  the  three  partner  agencies' 
strategic  plans,  and  to  obtain  customer 
service  baseline,  as  well  as,  to  measure 
performance  against  established 
baselines. 

Written  and  telephone  surveys  will  be 
designed  and  conducted  in  accordance 
with  appropriate  sampling  design 
principles.  The  design  and 
implementation  of  the  surveys  will  meet 
the  requirements  and  guidelines  of  OMB 
as  set  forth  in  the  OMB  manuals,  "The 
Paperwork  Reduction  Act  of  1995: 
Implementing  Guidance"  and  "Resource 
Manual  for  Customer  Surveys." 

Focus  groups  have  and  will  continue 
to  be  a  useful  and  productive  data 
collection  activity.  They  will  be  used  to 
explore  what  our  customers  view  as 
important  service  attributes.  Focus 
groups  are  also  very  useful  for  getting 
customer  views  of  new  proposed  ways 
of  doing  things.  In  1996,  USDA 
employees  from  the  three  partner 
agencies  conducted  37  focus  group 
meetings  across  the  country.  States  were 
selected  to  insure  a  balance  of  programs 
and  farming  regions.  The  goal  was  to 
find  out  what  kinds  of  service  customers 
want  and  how  USDA  might  best  deal 
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with  customer  complaints.  This 
qualitative  data  was  compared  with  our 
quantitative  data  from  our  previous 
surveys.  Customers'  views  were 
instrumental  in  developing  USDA 
Service  Center  Customer  Service 
Standards  and  in  designing  a 
nationwide  comment  and  complaint 
process  that  is  now  in  the  pilot  test 
phase.  Both  of  these  accomplishments 
implement  mandates  of  Executive  Order 
12862  and  the  above  referenced 
memoranda. 

Comment/complaint  card 
participation  is  voluntary.  Cards  are 
given  to  customers  at  time  of  service  or 
are  available  at  the  service  point  of 
contact.  Customers  will  be  able  to  use 
the  card  to  submit  complaints, 
compliments,  and  comments.  Use  of 
comment  cards  was  developed  as  a 
system  for  resolving  complaints  in  the 
minimum  amount  of  time  and  is  an 
integral  part  of  the  comment/complaint 
process. 

Customer  callbacks  (commoply  called 
service  quality  calls)  will  be  used  to 
obtain  continuous  feedback  from 
customers.  Specially  trained  Service 
Center  employees  will  place  telephone 
calls  to  a  random  sample  of  customers 
who  have  received  service  within  the 
past  24—48  hours.  Customers'  comments 
will  be  entered  into  a  database  and 


summarized.  Reports  will  be  produced 
for  the  service  provider  and 
management  concerning  the  quality  of 
service  being  provided.  This  data  will 
also  identify  points  in  our  work 
processes  in  need  of  review. 

As  part  of  the  3-year  plan, 
benchmarking  studies  will  be  conducted 
when  needed  and  appropriate  to  ensure 
that  our  customers  get  service  that  is 
equal  to  "best  in  business."  These 
studies  will  examine  business  practices 
and  performance  in  both  the  private 
sector  as  well  as  in  other  governmental 
entities.  Such  studies  need  not  be 
restricted  to  companies  that  are  in  the 
same  general  business  as  the  Federal 
Government. 

Structured  or  personal  (one-on-one) 
interviews  will  be  conducted  as  needed 
to  obtain  information  from  potential  or 
existing  customers.  This  data  will  be 
used  as  an  indicator  of  potential 
problems,  areas  of  concern,  or  areas  for 
improvement. 

Information  collection  requests  will 
be  designed  to  produce  valid  results  that 
will  be  generalized,  when  applicable,  to 
the  target  participants.  All  collection 
instruments  will  collect  reactions, 
recollections  and  opinions,  not 
statistical  or  archival  data. 

No  information  collection  activity 
will  ask  respondents  to  submit  trade 


secrets  or  other  confidential 
information.  No  information  collection 
activity  will  contain  questions  of  a 
sensitive  nature,  such  as  sexual 
behavior  and  attitudes,  religious  beliefs, 
and  other  matters  that  are  commonly 
considered  private. 

The  target  population  is  customers 
who  receive  or  might  be  eligible  to 
receive  service  in,  from,  or  through  a 
USDA  Service  Center.  Customers 
include,  but  are  not  limited  to,  all 
producers  and  participants  in  single  and 
multi-family  housing,  business  and 
community  development,  and  water  and 
waste  programs.  USDA  will  collect  data 
mostly  during  off-season  times, 
generally  from  December  through  early 
April.  This  will  minimize  interference 
with  customers'  crop  planting  and  other 
concentrated  agri-business  activities, 
while  hopefully,  maximizing  response 
rates.  Burden  estimations  for  the 
information  collection  are  based  on  a  3- 
year  timeframe. 

The  attached  Table  is  an  explanation 
of  the  various  data  collection 
instruments  with  regard  to  Estimate  of 
Burden;  Respondents;  Estimated 
Number  of  Respondents:  Estimated 
Number  of  Responses  Per  Respondent: 
and  Estimated  Total  Annual  Burden  on 
Respondents. 


Data  collection  Instrument 


Written  surveys • 

State  surveys  (15  States) 

Focus  groups • 

State  locus  groups  (6  States)  

Comment  and  complaint  cards  (all  States) 

Customer  call  tacks  (6  States)  

Bendimarking  studies 

Teleptione  surveys  (1  national) 

Structured  Interviews  (6  States)  


Frequency 


Annual  

As  appropriate 
As  appropriate 
As  appropriate 

Ongoing 

As  appropriate 
As  appropriate 
As  appropriate 
As  appropriate 


Estimated 

numt)er  of 

respondents 


27,000 

57,000 

500 

288 

58.500 

22,500 

120 

500 

4,500 


Estimated 

time  for 

responses  per 

resporxlent 


15  minutes  . 
15  minutes  . 
120  minutes 
120  minutes 
5  minutes  ... 
5  minutes  ... 

4  tKXirs  

10  minutes  . 
30  minutes . 


Estimated 

total 

annual 

burden  on 

respondents 

(tKXXS) 


6,750 

14,250 

2,400 

576 

4.875 

1,875 

480 

84 

2,250 


Proposed  topics  for  comments  are:  (1) 
whether  the  collection  of  information  is 
necessary  for  the  proper  performance  of 
the  USDA  Service  Center  function, 
including  whether  the  information  will 
have  practical  utility;  (2)  the  accuracy  of 
the  USDA  Service  Center  estimate  of 
burden,  including  the  validity  of  the 
methodology  and  assumptions  used;  (3) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (4)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond,  including 
through  the  use  of  appropriate 
automated,  electronic,  mechanical,  or 
other  technological  collection 


techniques  or  other  forms  of  information 
technology. 

Comments  should  be  sent  to  Leonard 
Covello,  Quality  Customer  Service  Team 
Leader,  Service  Center  Implementation 
Team,  Farm  Service  Agency, 
Department  of  Agriculttire,  STOP  0512, 
1400  Independence  Avenue,  SW, 
Washington,  D.C.  20250-0512. 

OMB  is  required  to  make  a  decision 
concerning  the  collection  contained  in . 
these  proposed  regulations  between  30 
and  60  days  after  publication  of  this 
document  in  the  Federal  Register. 
Therefore,  a  comment  to  the  OMB  is 
best  assured  of  having  its  full  effect  if  it 


is  received  within  30  days  of 
publication. 

All  responses  to  this  notice  will  be 
summarized  and  included  in  the  request 
for  the  OMB  approval.  All  comments 
will  also  become  a  matter  of  public 
record. 

Signed  at  Washington,  DC.  on  October  14. 
1998. 

Gregory  L.  Camill, 

Executive  Officer.  USDA.  National  Food  and 
Agpculture  Council. 
[FR  Doc  98-28065  Filed  10-15-98;  1:09  pml 
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DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

Environmental  Technologies  Trade 
Advisory  Committee  (ETTAC) 

AGENCY:  International  Trade 

Administration,  U.S.  Department  of 

Commerce. 

ACTION:  Notice  of  recruitment  for 

additional  members  for  ETTAC. 

SUMMARY:  The  Environmental 
Technologies  Trade  Advisory 
Committee  (ETTAC)  was  rechartered  on 
July  15,  1998,  for  two  years  pursuant  to 
the  provisions  in  Title  IV  of  the  Jobs 
through  Trade  Expansion  Act,  22  U.S.C. 
2151,  and  under  the  Federal  Advisory 
Committee  Act.  5  U.S.C.  App.2.  The 
ETTAC  serves  as  an  advisory  body  to 
the  Environmental  Trade  Working 
Group  of  the  Trade  Promotion 
Coordinating  Committee,  reporting 
directly  to  the  Secretary  of  Commerce  in 
his  capacity  as  Chairman  of  the  TPCC. 
Members  of  the  ETTAC  have  experience 
in  exporting  the  full  range  of 
environmental  technologies  products 
and  services. 

Under  the  Federal  Advisory 
Committee  Act,  membership  in  a 
committee  constituted  under  the  Act 
must  be  balanced.  To  achieve  balance 
the  Department  is  seeking  additional 
candidates  from  small,  medium-sized, 
and  large  businesses  from  the  following 
subsectors  of  the  environmental 
industry: 

(1)  Analytic  Services 

(2)  Financial  Services 

(3)  Water  and  Wastewater  Services  and 

Equipment 

(4)  Air  Pollution  Control/Monitoring 

Equipment 

(5)  Process  and  Prevention  Technologies 

(6)  Environmental  Energy  Sources 

(7)  Solid  and  Hazardous  Waste 

Equipment  and  Management 

(8)  Engineering  and  Consulting 
Committee  members  serve  in  a 

representative  capacity,  and  must  be 
able  to  generally  represent  the  views 
and  interests  of  a  certain  subsector.  We 
are  seeking  CEO,  President  or  Executive 
Vice  President-level  company 
candidates. 

If  you  are  interested  in  being 
considered  as  a  candidate  to  serve  on 
the  ETTAC,  please  send  a  fact-sheet  on 
your  company  that  details  your  activity 
in  the  subsector  as  listed  above,  as  well 
as  a  short  biographical  sketch  on  the 
executive  who  wishes  to  become  a 
candidate.  Materials  can  be  faxed  to  the 
number  listed  below. 
OEAOUNE:  This  request  will  be  open 
until  close  of  business  on  November  9, 
1998. 


FOR  FURTHER  INFORMATION  CONTACT:  The 

Office  of  Environmental  Technologies 
Exports,  Room  1003,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  NW.  Washington,  DC  20230: 

f>hone  202-482-5225.  Materials  may  be 
axed  to  202-482-5665,  attention  Sage 
Chandler  or  Jane  Siegel. 

Dated:  September  24. 1998. 
Carlos  M.  Monloulieu, 

Acting  Deputy  Assistant  Secretary. 

IFR  Doc.  9»-27893  Filed  10-16-98;  8:45  ami 
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DEPARTMENT  OF  COMMERCE 

National  Institute  of  Standards  and 
Technology 

Notice  of  Prospective  Grant  of 
Exclusive  Patent  License 

agency:  National  Institute  of  Standards 
and  Technology  Commerce. 
ACTION:  Notice  of  prospective  grant  of 
exclusive  patent  license. 

SUMMARY:  This  is  a  notice  in  accordance 
with  35  use  209(c)(1)  and  37  CFR 
404.7(a)(l)(i)  that  the  National  Institute 
of  Standards  of  Technology  ("NIST"), 
U.S.  Department  of  Commerce,  is 
contemplating  the  grant  of  an  exclusive 
license  world-wide  to  NIST's  interest  in 
the  invention  embodied  in  U.S.  Patent 
Application  09/034,918  titled,  "Method 
And  Apparatus  for  Diffraction 
Measurement  Using  A  Scanning  X-Ray 
Source",  filed  March  4,  1998;  NIST 
Docket  No.  97-026US  to  Digiray 
Corporation,  having  a  place  of  business 
at  2239  Omega  Road,  San  Ramon,  CA. 
The  grant  of  the  license  would  be  for  all 
fields  of  use. 
FOR  FURTHER  INFORMATION  CONTACT: 

J.  Terry  Lynch,  National  Institute  of 
Standards  and  Technology.  Industrial 
Partnerships  Program,  Building  820, 
Room  213.  Gaithersburg,  MD  20899. 
SUPPLEMENTARY  INFORMATION:  The 
prospective  exclusive  license  will  be 
royalty-bearing  and  will  comply  with 
the  terms  and  conditions  of  35  U.S.C. 
209  and  37  CFR  404.7.  The  prospective 
exclusive  license  may  be  granted  unless, 
within  sixty  days  from  the  date  of  this 
published  Notice,  NIST  receives  written 
evidence  and  argument  which  establish 
that  the  grant  of  the  license  would  not 
be  consistent  with  the  requirements  of 
35  U.S.C.  209  and  37  CFR  404.7.  The 
availability  of  the  invention  for 
licensing  was  published  in  the  Federal 
Register.  Vol.  63,  No.  96  (May  19,  1998). 
NIST  and  Digiray  Corporation  have 
entered  into  a  Cooperative  Research  and 
Development  Agreement  (CRADA)  to 
further  development  of  the  invention. 


U.S.  Patent  application  09/034,918  is 
jointly  owned  by  the  U.S.  Government, 
as  represented  by  the  Secretary  of 
Commerce,  and'Digiray  Corporation. 
The  present  invention  relates  to  x-ray 
difh^ction  measurement  by  using, 
moving  x-ray  source  x-ray  diffraction. 
The  invention  comprises  a  raster- 
scanned  x-ray  source,  a  specimen,  a 
collimator,  and  a  detector.  The  x-ray 
source  is  electronically  scanned  which 
allows  a  complete  image  of  the  x-ray 
diffraction  characteristics  of  the 
specimen  to  be  produced.  The  specimen 
is  placed  remote  from  the  x-ray  source 
and  the  detector.  The  collimator  is 
located  directly  in  front  of  the  detector. 
The  x-rays  are  diflracted  by  the 
specimen  at  certain  angles,  which  cause 
them  to  travel  through  the  collimator 
and  to  the  detector.  The  detector  may  be 
placed  in  any  radial  location  relative  to 
the  specimen  in  order  to  take  the 
necessary  measurements.  The  detector 
can  detect  the  intensity  and/or  the 
wavelength  of  the  diffracted  x-rays.  All 
information  needed  to  solve  the  Bragg 
equation  as  well  as  the  Laue  equations 
is  available.  The  x-ray  source  may  be 
scanned  electronically  or  mechanically. 
The  present  invention  is  used  to 
perform  texture  analysis  and  phase 
identification. 

Dated  October  14. 1998. 
Robert  E.  Hebner,  ** 

Acting  Deputy  Director. 
jFR  Doc.  98-27985  Filed  10-16-98;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

[I.D.  100998E] 

Gulf  of  Mexico  Fishery  Managemant 
Council;  Public  Meeting 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS).  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Notice  of  public  meeting. 


summary:  The  Gulf  of  Mexico  Fishery 
Management  Council  will  convene  a 
public  meeting  of  the  Red  Snapper 
Advisory  Panel  (RSAP)  and  the  Reef 
Fish  Scientific  and  Statistical 
Committee  (SSC). 

DATES:  The  RSAP  meeting  will  begin  at 
8:00  a.m.  on  Tuesday,  November  3, 
1998,  and  conclude  by  3:30  p.m.  The 
SSC  will  begin  at  8:00  a.m.  on 
Wednesday.  Noveml>er  4.  1998,  and 
conclude  by  3:30  p.m. 
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addresses:  The  meetings  will  be  held  at 
the  Crowne  Plaza  New  Orleans,  333 
Poydras  Street,  New  Orleans,  LA  70130; 
telephone:  504-525-9444. 

Council  address:  Gulf  of  Mexico 
Fishery  Management  Council,  3018  U.S. 
Highway  301  North,  Suite  1000,  Tampa, 
FL  33619. 

FOR  FURTHER  INFORMATION  CONTACT: 
Steven  Atran.  Population  Dynamics 
Statistician,  Gulf  of  Mexico  Fishery 
Management  Council;  telephone:  813- 
228-2815. 

SUPPLEMENTARY  INFORMATION:  The 
RSAP,  consisting  of  recreational  and 
commercial  red  snapper  fishermen,  will 
review  stock  assessments  of  gag  and 
vermilion  snapper  that  were  prepared 
by  NMFS  and  reports  from  the  Council's 
Reef  Fish  Stock  Assessment  Panel  and 
Socioeconomic  Panel  that  include 
biological,  social,  and  economic 
information  related  to  the  range  of 
acceptable  biological  catch  (ABC).  Based 
on  these  reports,  the  RSAP  may 
recommend  levels  of  total  allovirable 
catch  (TAG)  for  red  snapper  in  1999  and 
appropriate  management  measures. 

The  SSC,  consisting  of  economists, 
biologists,  sociologists,  and  natural 
resource  attorneys,  will  also  review  the 
above  reports,  comment  on  their 
scientific  adequacy,  and  may  make 
recommendations  regarding  red  snapper 
TAG  and  management  measures. 

Although  other  issues  not  on  the 
agenda  may  come  before  the  RSAP  and 
SSC  for  discussion,  in  accordance  with 
the  Magnuson-Stevens  Fishery 
Conservation  and  Management  Act, 
those  issues  may  not  be  the  subject  of 
formal  action  during  this  meeting.  The 
RSAP's  and  SSC's  actions  will  be 
restricted  to  those  issues  specifically 
identified  in  the  agenda  listed  as 
available  by  this  notice. 

Special  Acconunodations 

This  meeting  is  physically  accessible 
to  people  with  disabilities.  Requests  for 
sign  language  interpretation  or  other 
auxiliary  aids  should  be  directed  to 
Anne  Alford  at  the  Council  (see 
ADDRESSES)  by  October  27, 1998. 

Dated:  October  13. 1998. 
Richard  W.  Surdi, 

Acting  Director.  Office  of  Sustainable 
Fisheries.  National  Marine  Fisheries  Service. 
IFR  Doc.  98-27973  Filed  10-16-98;  8:45  ami 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atnwspheric 
Administration 

P.D.  1009980] 

Western  Pacific  Fishery  Management 
Council;  Public  Meeting 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Notice  of  public  meeting. 


CONSUMER  PRODUCT  SAFETY 
COMMISSION 

[CPSC  Docket  No.  99-C0002] 

The  Neiman  Marcus  Group.  Inc.,  a 
Corporation;  Provisional  Acceptance 
of  a  Settlement  Agreement  arKl  Order 

AGENCY:  Consumer  Product  Safety 

Commission. 

ACTION:  Notice. 


SUMMARY:  The  Western  Pacific  Fishery 
Management  Council  will  hold  a 
meeting  of  its  Precious  Corals  Plan 
Team. 

DATES:  The  meeting  will  be  held  on 
November  9, 1998,  from  9:00  a.m.  to 
noon. 

ADDRESSES:  The  meeting  will  be  held  at 
the  NMFS  Laboratory.  2570  Dole  Street, 
Room  112,  Honolulu.  HI;  telephone: 
808-983-5300. 

Council  address:  Western  Pacific 
Fishery  Management  Council,  1164 
Bishop  St.,  Suite  1400.  Honolulu,  HI 
96813. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kitty  M.  Simonds,  Executive  Director; 
telephone:  808-522-8220. 

SUPPLEMB4TARY  INFORMATION:  The 
Precious  Corals  Plan  Team  will  discuss 
the  findings  of  recent  precious  corals 
research  conducted  in  the  Northwestern 
Hawaiian  Islands  and  other  issues  as 
required. 

Although  other  issues  not  on  the 
agenda  may  come  before  this  Team  for 
discussion,  in  accordance  with  the 
Magnuson-Stevens  Fishery 
Conservation  and  Management  Act, 
those  issues  may  not  be  the  subject  of 
formal  action  during  this  meeting. 
Actions  will  be  restricted  to  those  issues 
specifically  identified  in  the  agnda 
listed  as  available  by  this  notice. 

Special  Accommodations 

This  meeting  is  physically  accessible 
to  people  with  disabilities.  Requests  for 
sign  language  interpretation  or  other 
auxiliary  aids  should  be  directed  to 
Kitty  M.  Simonds,  808-522-8220 
(voice)  or  808-522-«226  (fax),  at  least  5 
days  prior  to  meeting  date. 

Dated:  October  9. 1998. 
Richard  W.  Surdi, 

Acting  Director.  Office  of  Sustainable 
Fisheries.  National  Marine  Fisheries  Service. 
IFR  Doc.  98-27974  Filed  10-16-98;  8:45  am) 

WLUNQ  CODE  3610-22-F 


summary:  It  is  the  policy  of  the 
Commission  to  publish  settlements 
which  it  provisionally  accepts  under  the 
Flammable  Fabrics  Act  in  the  Federal 
Register  in  accordance  with  the  terms  of 
16  CFR  1118.20(e).  Published  below  is 
a  provisionally-accepted  Settlement 
Agreement  with  the  Neiman  Marcus 
Group,  Inc.,  a  corporation,  containing  a 
civil  penalty  of  $112,500. 
DATES:  Any  interested  person  may  ask 
the  Commission  not  to  accept  this 
agreement  or  otherwise  comment  on  its 
contents  by  filing  a  written  request  with 
the  Office  of  the  Secretary  by  November 
3, 1998. 

ADDRESSES:  Persons  wishing  to 
comment  on  this  Settlement  Agreement 
should  send  written  comments  to  the 
Conmient  99-C0002,  Office  of  the 
Secretary,  Consumer  Product  Safety 
Commission.  Washington.  D.C.  20207. 
FOR  FURTHER  INF0RMATK3N  CONTACT: 
Ronald  G.  Yelenik.  Trail  Attorney, 
Office  of  Compliance  and  Enforcement, 
Consumer  Product  Safety  Commission, 
Washington,  D.C.  20207;  telephone 
(301)  504-0626,  1351. 
SUPPL»BfTARY  INFORMATION:  The  text  of 
the  Agreement  and  Order  appears 
below. 

Dated:  October  14. 1998. 
Sadye  E.  Dunn, 
Secretary. 

Settlement  Agreement  and  Order 

1.  This  Settlement  Agreement  and 
Order,  entered  into  between  The 
Neiman  Marcus  Group,  Inc.  (hereinafter. 
"Neiman  Marcus"  or  "Respondent"),  a 
corporation,  and  the  staff  of  the 
Consumer  Product  Safety  Commission 
(hereinafter.  "stafT').  pursuant  to  the 
procedures  set  forth  in  16  CFR  1118.20. 
is  a  compromise  resolution  of  the  matter 
described  herein,  without  a  hearing  or 
determination  of  issues  of  law  and  fact. 

/.  The  Parties 

2.  The  "StafT"  is  the  staff  of  the 
Consumer  Product  Safety  Commission 
(hereinafter,  "Commission"),  an 
independent  federal  regulatory  agency 
of  the  United  States  government 
established  by  Congress  pursuant  to 
section  4  of  the  Consumer  Product 
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Safety  Act  (hereinafter,  "CPSA"),  as 
amended,  15  U.S.C.  §2053. 

3.  Respondent  Neiman  Marcus  is  a 
corporation  organized  and  existing 
under  the  laws  of  the  State  of  Delaware 
with  its  principal  corporate  offices 
located  in  Chestnut  Hill,  MA. 
Respondent  is  a  retailer  of  women's  and 
men's  apparel  and  other  products. 

//.  Allegations  of  the  Staff 

A.  Violations  of  the  FFA 

4.  Between  December  1998  and 
February  1997,  Respondent  sold  or 
offered  for  sale,  in  commerce, 
approximately  6,300  EGERIA  cotton 
terry  cloth  bathrobes  for  men  and 
women  (hereinafter,  the  "robes"  or 
"robe"). 

5.  The  robes  identified  in  paragraph  4 
above  are  subject  to  the  Standard  for  the 
Flammability  of  Clothing  Textiles 
(hereinafter,  "Clothing  Standard"),  16 
CFR  1610,  issued  under  section  4  of  the 
Flammable  Fabrics  Act  (FFA).  15  U.S.C. 
81193. 

6.  On  or  about  February  19, 1997, 
Neiman  Marcus,  after  receiving  reports 
of  several  incident  in  which  the  n^s 
identified  in  paragraph  4  above  caught 
fire,  tested  samples  of  this  robe  model 
for  compliance  with  the  requirements  of 
the  Clothing  Standard.  See  16  CFR 
1610.3. 1610.4.  The  test  results  showed 
that  the  robes  did  not  comply  with  the 
requirements  of  the  Clothing  Standard 
and,  therefore,  were  dangerously 
flammable  and  unsuitable  for  clothing 
because  of  their  rapid  and  intense 
burning. 

7.  Respondent  knowingly  sold,  or 
offered  for  sale,  in  commerce,  the  robes 
identified*in  paragraph  4  above,  as  the 
term  "knowingly"  is  defined  in  section 
5(e)(4)  of  the  FFA,  15  U.S.C.  1194(e)(4), 
in  violation  of  section  3  of  the  FFA,  15 
U.S.C.  §  1192,  for  which  a  civil  penalty 
may  be  imposed  pursuant  to  section 
5(e)(1)  of  the  FFA,  15  U.S.C. 
81194(e)(1). 

B.  Violations  of  the  CPSA 

8.  The  allegations  contained  in 
paragraphs  4  through  7  above  are 
repeated  and  realleged,  as  applicable. 

9.  Respondent  is  subject  to  section 
15(b)  of  the  CPSA,  15  U.S.C.  8  2064(b), 
which  requires  a  retailer  of  a  consumer 
product  who,  inter  alia,  obtains 
information  that  reasonably  supports 
the  conclusion  that  the  product  contains 
a  defect  which  would  create  a 
substantial  product  hazard,  or  creates  an 
unreasonable  risk  of  serious  injury  or 
death,  to  immediately  inform  the 
Commission  of  the  defect  or  risk. 

10.  Between  December  1988  and 
February  1997,  Respondent  sold  certain 


robes  through  its  retail  stores 
nationwide.  The  robe  is  a  "consumer 
product"  and  Neiman  Marcus  is  a 
"retailer"  of  a  "consumer  product" 
which  is  "distributed  in  commerce"  as 
those  terms  are  defined  in  sections 
3(a)(1),  (6),  (11)  of  the  CPSA.  15  U.S.C. 
SS2052(a)(l).(6).(ll). 

11.  The  robes  are  flammable  in  nature 
as  evidenced  by  the  failing  test  results 
under  the  Clothing  Standard  and  the 
incidents  described  in  paragraph  12 
below.  If  a  robe  were  to  ignite,  it  could 
cause  serious  bum  injuries  or  death. 

12.  Between  June  1996  and  February 
1997.  Neiman  Marcus  received  reports 
of  five  incidents  in  which  the  robes 
caught  Are.  including  two  incidents 
which  resulted  in  minor  bum  injuries. 

13.  On  March  5.  1997,  when  Neiman 
Marcus  received  the  test  results 
referenced  in  paragraph  6  above,  it 
voluntarily  filed  a  "Full  Report"  with 
the  Commission  pursuant  to  section 
15(b)  of  the  CPSA  and  15  CFR  1115.13. 
which  stated  that  the  robes  may  present 
a  flammability  risk. 

14.  Although  Neiman  Marcus  had 
obtained  sufficient  information  to 
reasonably  support  the  conclusion  that 
the  robes  contained  a  defect  which 
could  create  a  substantial  product 
hazard,  or  created  an  unreasonable  risk 
of  serious  injury  or  death,  it  failed  to 
immediately  report  such  information  to 
the  Commission  in  a  timely  manner,  as 
required  by  section  15(b)  of  the  CPSA. 
This  is  a  violation  of  section  19(a)(4)  of 
the  CPSA. 

15.  Neiman  Marcus'  failure  to  report 
to  the  Commission,  as  required  by 
section  15(b)  of  the  CPSA,  was 
committed  "knowingly,"  as  that  term  is 
defined  in  section  20(d)  of  the  CPSA, 
and  Respondent  is  subject  to  civil 
penalties  under  section  20  of  the  CPSA. 

///.  Response  of  Neiman  Marcus 

16.  Neiman  Marcus  specifically 
denies  that  it  knowingly  sold  or  oRiered 
for  sale  the  robes  described  in  paragraph 
4  above  in  violation  of  the  requirements 
of  the  Clothing  Standard  or  reporting 
requirements  of  the  Consumer  Product 
Safety  Act. 

17.  Neiman  Marcus  purchased  the 
robes  identified  in  paragraph  4  above 
subject  to  a  provision  contained  on  the 
back  of  the  merchandise  purchase  order 
form  which  provides  that  such  robes 
comply  with  all  applicable  government 
regulations  including  the  Flammable 
Fabrics  Act  and  the  Consumer  Product 
Safety  Act. 

18.  Prior  to  the  time  of  the  first 
reported  incident,  Neiman  Marcus  sold 
the  robes  described  in  paragraph  4 
above,  supplied  by  the  same  vendor,  or 


over  10  years  without  any  flammability 
problem. 

19.  Immediately  upon  receipt  of  what 
Neiman  Marcus  f>erceived  to  be  the  first 
confirmed  report  of  an  unexplained 
flammability  incident,  Neiman  Marcus 
tested  the  product  for  compliance  with 
the  Clothing  Standard. 

20.  Immediately  upon  receipt  of  test 
results  indicating  that  the  robes 
described  in  paragraph  4  above  did  not 
meet  the  requirements  of  the  Clothing 
Standard.  Neiman  Marcus  suspended  all 
sales  of  the  garment,  promptly  filed  a 
written  report  to  the  CPSC,  and 
implemented  a  voluntary  recall  of  the 
garments. 

21.  Neiman  Marcus  promptly  and 
diligently  assisted  the  Commission  staff 
in  its  efforts  to  implement  the  voluntary 
recall  or  the  robes  described  in 
paragraph  4  above. 

22.  Neiman  Marcus  has  received  no 
reports  of  serious  consumer  injury 
resulting  fi-om  the  use  of  any  robes 
described  in  paragraph  4  above.  The 
only  injuries  reported  to  Neiman 
Marcus  involving  these  robes  were  two 
minor  bums. 

IV.  Agreement  of  the  Parties 

23.  The  Commission  has  jurisdiction 
over  this  matter  under  the  CPSA,  15 
U.S.C.  88  2051  et  seq..  the  FFA,  15 
U.S.C.  88 1191  et  seq..  and  the  Federal 
Trade  Commission  Act  (FTCA),  15 
U.S.C.  %%  41  et  seq. 

24.  Neiman  Marcus  agrees  to  pay  to 
the  Commission  a  civil  penalty  in  the 
amount  of  one  hundred  twelve 
thousand  five  hundred  dollars 
($112,500),  in  settlement  of  this  matter, 
payable  within  twenty  (20)  days  after 
service  of  the  Final  Order  of  the 
Commission  accepting  this  Settlement 
Agreement. 

25.  Respondent  knowingly, 
voluntarily,  and  completely  waives  any 
rights  it  may  have  in  this  matter  (1)  to 
an  administrative  or  judicial  hearing,  (2) 
to  judicial  review  or  other  challenge  or 
contest  of  the  validity  of  the 
Commission's  Order,  (3)  to  a 
determination  by  the  Commission  as  to 
whether  Respondent  failed  to  comply 
with  the  FFA.  as  alleged,  or  the  CPSA, 
as  alleged,  (4)  to  a  settlement  of  findings 
of  fact  and  conclusions  of  law,  and  (5) 
to  any  claims  under  the  Equal  Access  to 
Justice  Act. 

26.  Upon  provisional  acceptance  of 
this  Settlement  Agreement  and  Order  by 
the  Commission,  this  Settlement 
Agreement  and  Order  shall  be  placed  on 
the  public  record  and  shall  be  published 
in  the  Federal  Register  in  accordance 
with  the  procedures  set  forth  in  16  CFR 
1118.20(e).  If  the  Commission  does  not 
receive  any  written  request  not  to  accept 
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the  Settlement  Agreement  and  order 
within  15  days,  the  Settlement 
Agreement  and  Order  shall  be  deemed 
finally  accepted  on  the  16th  day  after 
the  date  it  is  published  in  the  Federal 
Register  in  accordance  with  16  CFR 
1118.20(f). 

27.  This  Settlement  Agreement  and 
Order  becomes  effective  upon  its  final 
acceptanceby  the  Commission  and 
service  upon  Respondent. 

28.  For  purposes  of  section  6(b)  of  the 
CPSA,  15  U.S.C.  §  2055(b),  this  matter 
shall  be  treated  as  if  a  complaint  had 
issued,  and  the  Commission  may 
publicise  the  terms  of  the  Settlement 
and  Order. 

(29)  The  provisions  of  this  Settlement 
Agreements  and  Order  shall  apply  to 
Respondent,  its  successors  and  assigns, 
agents,  representatives,  and  employees, 
directly  or  through  any  corporation, 
subsidiary,  division,  or  other  business 
entity,  or  through  any  agency,  device  or 
instrumentality. 

30.  Neiman  Marcus  agrees  to 
immediately  inform  the  Commission  if 
it  learns  of  any  additional  incidents  or 
flammability  information  about  the 

robes. 

31.  This  Settlement  Agreement  may 
be  used  in  interpreting  the  Order. 
Agreements,  understandings, 
representations,  or  interpretations  made 
outside  of  this  Settlement  Agreement 
and  Order  may  not  be  used  to  vary  or 
contradict  its  terms. 

Dated:  August  19. 1998. 
Eric  P.  Geller. 

Senior  Vice  President  and  General  Counsel, 
The  Neiman  Marcus  Group,  Inc.,  Chestnut 
Hill,  MA. 

The  Consumer  Product  Safety  Commission. 
Alan  H.  Schoem. 

Assistant  Executive  Director,  Office  of 
Compliance. 
Eric  L.  Stone, 

Director,  Legal  Division,  Office  of 
Compliance. 

Dated:  September  18. 1998. 
Ronald  G.  Yelenik, 

Trial  Attorney,  Legal  Division,  Office  of 
Compliance. 

Order 

Upon  consideration  of  the  Settlement 
Agreement*between  Respondent  The 
Neiman  Marcus  Group.  Inc..  a 
corporation,  and  the  staff  of  the 
Consumer  Product  Safety  Commission, 
and  the  Commission  having  jurisdiction 
over  the  subject  matter  and  over  The 
Neiman  Marcus  Group,  Inc.,  and  it 
appearing  the  Settlement  Agreement  is 
in  the  public  interest,  it  is 

Ordered,  that  the  Settlement 
Agreement  be  and  hereby  is  accepted, 
and  it  is 


Ordered,  that  within  20  days  of  the 
service  of  the  Final  Order  upon 
Respondent.  The  Neiman  Marcus 
Group,  Inc.  shall  pay  to  the  order  of  the 
U.S.  Treasury  a  civil  penalty  in  the 
amount  of  one  hundred  and  twelve 
thousand  five  hundred  dollars 
($112,500). 

Further  ordered.  The  Neiman  Marcus 
Group,  Inc.  shall  immediately  inform 
the  Commission  if  it  leams  of  any 
additional  incidents  or  flammability 
information  about  the  products 
identified  in  the  Settlement  Agreement 
herein. 

Provisionally  accepted  and  Provisional 
Order  issued  on  the  14th  day  of  October, 
1998. 

By  Order  of  the  Commission. 
Sadye  E.  Dunn, 

Secretary.  Consumer  Product  Safety 
Commission. 

|FR  Doc.  98-27990  Filed  10-16-98;  8:45  ami 
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DEPARTMENT  OF  DEFENSE 

Departnient  of  the  Army 

Intent  To  Grant  an  Exclusion  License 
to  RSI  Industries 

AQENCY:  U.S.  Army  Legal  Services 
Agency.  DoD. 

action:  Notice  of  intent. 


summary:  In  compliance  with  37  CFR 
404  et  seq.,  the  Department  of  the  Army 
hereby  gives  notice  of  its  intent  to  grant 
to  RSI  Industries  and  Pharmaceuticals, 
Inc.,  a  corporation  having  its  principal 
place  of  business  at  5051  Edison 
Avenue,  P.O.  Box  1168,  Chino,  CA 
91708,  an  exclusive  license  under  U.S. 
Patent  Number  5,714.515,  issued 
February  3, 1998.  This  Patent  relates  to 
a  food  product  for  and  a  method  for 
enhancing  cellular  phosphorylation 
potential. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Werten  F.W.  Bellamy,  Intellectual 
Property  Law  Division,  ATTN:  JALS-IP. 
901  North  Stuart  Street.  Arlington.  VA 
22203-1837.  Phone:  (703)  696-8119. 

SUPPLEMBfTARY  MFORMATKM:  Objections 

along  with  supporting  evidence,  if  any, 

should  be  filed  within  60  days  fttjm  the 

date  of  this  notice  and  submitted  to  the 

above  address. 

Gregory  D.  Showalter. 

Army  Federal  Register  Liaison  Officer. 

IFR  Doc.  98-27931  Filed  10-16-98;  8:45  am] 
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DEPARTMENT  OF  DEFENSE 

Departnient  of  the  Army.  Corps  of 
Engirteers 

Intent  To  Prepare  a  Draft 
Environmental  Impact  Statement/ 
Environmental  Impact  Report  (DEIS/ 
EIR)  for  the  Upper  Newport  Bay 
Environntental  Restoration  Feasibility 
Study,  City  of  Newport,  Orange 
County,  CA 

agency:  U.S.  Army  Corps  of  Engineers. 

Los  Angeles  District,  DoD. 

ACTION:  Notice  of  intent 

SUMMARY:  Newfrart  Bay  is  located  on  the 
southern  California  coast  approximately 
40  miles  south  of  Los  Angeles  and  75 
miles  north  of  San  Diego.  The  Pacific 
Coast  Highway  divides  the  Bay  into  two 
distinct  bodies  of  water  referred  to  as 
the  "Upper"  and  "Lower"  sections. 
Excessive  sedimentation  in  the  752-acre 
Upper  Newport  Bay  Ecological  Reserve, 
and  shoaling  in  navigation  channels 
have  resulted  in  habitat  changes, 
disruption  of  boat  traffic,  and  an  overall 
decrease  in  water  circulation  in  the  Bay. 
Sediments  and  nutrients  transported 
from  the  Newport  Bay/San  Diego  Creek 
watershed  to  the  bay  will  continue  to 
degrade  water  quality  and  habitat 
quality  within  the  bay.  These  conditions 
have  caused  a  concern  among  local 
interest  groups  and  resource  agencies 
regarding  the  potential  adverse  impvacts 
on  the  biota  in  the  Bay  ecosystem.  The 
Corps  is  preparing  a  feasibihty  study  to 
determine  the  Federal  interest  in 
restoring  and  enhancing  the  marine 
biological  productivity  of  the  Upper  Bay 
and  a  long-term  management  plan  to 
permit  continued  maintenance  efforts  in 
the  Bay.  The  goal  of  the  feasibility  study 
is  to  preserve  optimized  structure, 
function,  integrity  and  viability  of  the 
ecosystem. 

ADDRESSES:  Commander.  U.S.  Army 
Corps  of  Engineers,  Los  Angeles  District, 
Environmental  Planning  Section,  P.O. 
Box  532711.  Los  Angeles,  CA  90053- 
2325. 

FOR  FURTHER  MFORMATKM  CONTACT: 
Mr.  Russell  L.  Kaiser,  Environmental 
Manager,  phone  (213)  452-3846. 
SUPPLEMB4TARY  INFORMATION: 

1.  Authorization 

This  study  was  authorized  by  Section 
841  of  the  Water  Resources 
Development  Act  of  1986,  Pub.  L.  99- 
662. 

2.  Background 

The  Corps  along  with  several  other 
Federal,  state  and  local  agencies  and 
interested  parties  representing  different 
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environmental  groups  in  the  Orange 
County  area  have  been  meeting 
regularly  over  the  last  several  years  to 
discuss  and  develop  a  long  term  strategy 
for  restoration,  enhancement, 
conservation  and  preservation  efforts  for 
Newport  Bay.  This  consortium  of 
agencies  and  interested  parties  are 
formulating  the  preliminary  concepts 
for  restoration  efforts.  The  Corps  has 
held  several  public  scoping  meetings  in 
association  with  this  project.  Discussion 
items  have  focused  on  the  loss  of  native 
habitat  and  wildlife  communities,  the 
propagation  of  exotic  vegetation  and 
domestic  predation,  the  loss  of  habitat 
supporting  native  sensitive  species,  the 
overall  decrease  in  water  quality,  the 
increase  in  sediment  build-up.  the 
effects  of  development  in  the  watershed 
and  point/nonpoint  discharges  entering 
the  bay. 

3.  Proposed  Action 

Preparation  of  a  DEIS/EIR. 

4.  Alternatives 

No- Action  allows  for  continued 
sediment  deposition  in  Upper  and 
Lower  Newport  Bay.  signiHcantly 
reducing  open-water  areas,  degrading 
existing  marsh  habitat,  reducing  tidal 
circulation,  and  shoaling  navigation 
channels.  A  full  array  of  alternatives 
will  be  developed  to  achieve  both 
environmental  restoration  and  sediment 
control.  To  reflne  alternatives  and 
determine  which  are  viable,  project 
criteria  will  be  developed  to  assess 
feasibility.  A  co-equal  analysis  will  be 
conducted  for  the  no  action  and  each 
viable  project  alternative  in  the  DEIS/ 
EIR  pursuant  with  the  National 
Environmental  Policy  Act  of  1969.  42 
U.S.C.  4321,  as  amended.  Project  area 
maps  will  be  available  upon  request. 

5.  Scoping  Process 

The  Corps  will  evaluate  potential 
impacts  associated  with  the  no-action 
and  ahemative  plans.  A  public  scoping 
meeting  will  be  held  to  address  baseline 
conditions,  solicit  public  participation 
on  significant  environmental  issues,  and 
participation  in  the  formulation  of 
alternative  measures.  All  interested 
parties  and  agencies  are  welcome  to 
attend  and  encouraged  to  participate  in 
the  meeting.  The  Corps  will  briefly 
present  the  study  to  the  public,  review 
the  environmental  process  and  issues 
identiRed  thus  far,  and  outline  the 
overall  schedule  for  study  completion, 
then  request  public  input.  Individuals 
and  agencies  may  offer  information  or 
data  relevant  to  the  proposed  study  and/ 
or  request  to  be  placed  on  the  mailing 
list  for  future  announcements.  The 


DEIS/EIR  is  expected  to  be  available  for 
review  and  comment  in  Julv  1999. 
Several  years  ago.  the  Cafifornia 
Department  of  Fish  and  Came  (CDFG) 
prepared  a  draft  Upper  Newport  Bay 
Ecological  Reserve  (UNBER) 
management  plan.  The  CDFG  is  revising 
the  draft  plan  and  will  solicit  public 
input  at  this  meeting. 

6.  Location  and  Time 

The  public  scoping  meeting  is 
scheduled  for  October  21, 1998  at  7:00 
p.m..  at  the  Newport  Beach  City  Council 
Chambers.  3300  Newport  Blvd., 
Newport  Beach.  California. 
Gregory  D.  Showalter, 
Army  Federal  Register  Liaison  Officer. 
[PR  Doc.  98-27930  Filed  10-16-98;  8:45  ami 

BILUNQ  OOOC  371ft-KF-M 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Navy 

Meeting  of  the  Naval  Research 
Advisory  Committee 

AGENCY:  Department  of  the  Navy,  DOD. 
ACTION:  Notice  of  meeting. 

summary:  The  Naval  Research  Advisory 
Committee  (NRAC)  Panel  on  Global 
Positioning  System  (GPS)  Vulnerability 
and  Alternatives  will  meet  to  examine 
the  vulnerabilities  of  the  GPS  on  Navy 
and  Marine  Corps  platforms  and 
weapons  systems.  All  sessions  of  the 
meeting  will  be  devoted  to  executive 
sessions  that  will  include  discussions 
and  technical  examination  of 
information  related  to  GPS 
vulnerabilities;  the  Department  of  the 
Navy's  mitigation  plans  for  platforms, 
weapons,  communications,  and 
intelligence  systems  as  related  to  the 
projected  threat;  GPS  modernization; 
and  research,  development,  test, 
acquisition,  and  training  activities  to 
improve  GPS-related  military  readiness 
and  precision  navigation  capabilities. 
All  sessions  of  the  meeting  will  be 
closed  to  the  public. 
DATES:  The  meeting  will  be  held  on 
Monday.  October  19, 1998,  through 
Friday,  October  23,  1998,  fhim  8:00  a.m. 
to  5:00  p.m.  each  day. 
ADDRESSES:  The  meeting  will  be  held  at 
the  OfHce  of  Naval  Research,  800  North 
Quincy  Street,  Arlington,  Virginia. 
FOR  FURTHER  INFORMATION  CONTACT: 

Diane  Mason-Muir,  Program  Director, 

Naval  Research  Advisory  Committee. 

800  North  Quincy  Street.  Arlington,  VA 

22217-5660,  telephone  number:  (703) 

696-6769. 

SUPPt-EMENTARY  INFORMATION:  This 

notice  of  meeting  is  provided  in 


accordance  with  the  provisions  of  the 
Federal  Advisory  Committee  Act  (5" 
U.S.C.  App.  2).  All  sessions  of  the 
meeting  will  be  devoted  to  discussions 
involving  technical  examination  of 
information  related  to  vulnerabilities 
and  deficiencies  of  the  GPS  on  Navy 
and  Marine  Corps  platforms  and 
weapons  systems.  These  discussions 
will  contain  classified  information  that 
is  specifically  authorized  under  criteria 
established  by  Executive  Order  to  be 
kept  secret  in  the  interest  of  national 
defense  and  are  in  fact  properly 
classified  pursuant  to  such  Executive 
Order.  The  classified  and  non-classified 
matters  to  be  discussed  are  so 
inextricably  intertwined  as  to  preclude 
opening  any  portion  of  the  meeting.  In 
accordance  with  5  U.S.C.  App.  2. 
section  10(d),  the  Secretary  of  the  Navy 
has  determined  in  writing  that  the 
public  interest  requires  that  all  sessions 
of  the  meeting  be  closed  to  the  public 
because  they  will  be  concerned  with 
matters  listed  in  5  U.S.C.  section 
552b(c)(l).  Due  to  unavoidable  delay  in 
administrative  processing,  the  normal 
15  days  notice  could  not  be  provided. 

Dated:  October  7, 1998. 
Ralph  W.  Corey. 

Commander,  Judge  Advocate  General's  Corps. 
U.S.  Navy.  Federal  Register  Liaison  Officer. 
[FR  Doc.  98-27984  Filed  10-14-98:  2:55  pml 
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DEPARTMENT  OF  EDUCATION 

Submission  for  OMB  Review; 
Comment  Request 

AGENCY:  Department  of  Education 
SUMMARY:  The  Leader,  Information 
Management  Group,  Office  of  the  Chief 
Financial  and  Chief  Information  Officer 
invites  comments  on  the  submission  for 
OMB  review  as  required  by  the 
Paperwork  Reduction  Act  tjf  1995. 
DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before 
November  18, 1998. 

ADDRESSES:  Written  comments  should    • 
be  addressed  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Attention:  Danny  Werfel,  De^  Officer. 
Department  of  Education,  O^ice  of 
Management  and  Budget,  725  17th 
Street,  NW,  Room  10235,  New 
Executive  Office  Building,  Washington. 
DC  20503  or  should  be  electronically 
mailed  to  the  internet  address 

Werfel d@al.eop.gov.  Requests  for 

copies  of  the  proposed  information 
collection  requests  should  be  addressed 
to  Patrick  J.  Sherrill,  Department  of 
Education,  600  Independence  Avenue. 
SW,  Room  5624.  Regional  Office 
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Building  3,  Washington.  IX  20202- 
4651.  or  should  be  electronically  mailed 
to  the  internet  address 
Paf_Sherrill@ed.gov.  or  should  be 
faxed  to  202-708-9346. 
FOR  FURTHER  INFORMATION  CONTACT: 
Patrick  I.  Sherrill  (202)  708-8196. 
Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877-8339 
between  8  a.m.  and  8  p.m.,  Eastern  time. 
Monday  through  Friday. 
SUPPLEMENTARY  INFORMATION:  Section 
3506  of  the  Paperwork  Reduction  Act  of 
1995  (44  U.S.C.  Chapter  35)  requires 
that  the  Office  of  Management  and 
Budget  (OMB)  provide  interested 
Federal  agencies  and  the  public  an  early 
opportunity  to  comment  on  information 
collection  requests.  OMB  may  amend  or 
waive  the  requirement  for  public 
consultation  to  the  extent  that  public 
participation  in  the  approval  process 
would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law.  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statutory  obligations.  The  Leader, 
Information  Management  Group,  Office 
of  the  Chief  Financial  and  Chief 
Information  Officer,  publishes  that 
notice  containing  proposed  information 
collection  requests  prior  to  submission 
of  these  requests  to  OMB.  Each 
proposed  information  collection, 
grouped  by  office,  contains  the 
following:  (1)  Type  of  review  requested, 
e.g.  new,  revision,  extension,  existing  or 
reinstatement;  (2)  Title;  (3)  Summary  of 
the  collection;  (4)  Description  of  the 
need  for.  and  proposed  use  of.  the 
information;  (5)  Respondents  and 
frequency  of  collection;  and  (6) 
Reporting  and/or  Recordkeeping 
burden.  OMB  invites  public  comment  at 
the  address  specified  above.  Copies  of 
the  requests  are  available  from  Patrick  J. 
Sherrill  at  the  address  specified  above. 

Dated:  October  13. 1998. 
Kent  H.  Hannaman, 

Leader.  Information  Management  Group, 
Office  of  the  Chief  Financial  and  Chief 
Information  Officer. 

Office  of  the  Under  Secretary 

Type  of  Review:  Extension. 

Title:  Federal  Interagency 
Coordinating  Council:  Family  Member 
Suggested  Application/Nomination 
Form. 

Frequency:  On  occasion. 

Affected  Public:  Individuals  or 
households;  Not-for-profit  institutions; 
Federal  Government;  State,  local  or 
Tribal  Gov't.  SEAs  or  LEAs. 

Reporting  and  Recordkeeping  Hour 
Burden: 


Responses:  100. 

Burden  Hours:  200. 
Abstract:  Potential  members  will 
complete  the  application/nomination 
form  in  order  to  be  selected  as  members 
on  the  Federal  Interagency  Coordinating 
Council  (FICC).  The  law  requires  that  at 
least  20%  of  the  members  of  the  FICC 
be  parents  of  children  with  disabilities 
age  12  or  under,  of  whom  at  least  one 
must  have  a  child  with  a  disability 
under  the  age  of  6.  Three  parent 
positions  expired  in  the  spring  of  1998 
and  were  extended  for  one  year  due  to 
extensive  changes  in  the  staffing  and 
functioning  of  the  FICC.  One  resignation 
occurred  resulting  in  an  under 
representation  of  parents  on  the  FICC 
and  lack  of  compliance  with  the  statute. 
Therefore,  all  positions  are  in  the 
process  of  being  replaced  and  the  need 
for  OMB  clearance  of  the  form  was 
necessary.  The  collected  data  will  be 
used  to  make  selections  for  FICC 
members. 
|FR  Doc.  98-27904  Filed  10-16-98;  8:45  ami 
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DEPARTMENT  OF  EDUCATION 

National  Advisory  Committee  on 
Institutionai  Quaiity  and  integrity; 
Meeting 

agency:  National  Advisory  Committee 
on  Institutional  Quality  and  Integrity. 
Department  of  Education. 
action:  Notice  of  public  meeting. 

summary:  This  notice  sets  forth  the 
proposed  agenda  of  the  National 
Advisory  Committee  on  Institutional 
Quality  and  Integrity.  Notice  of  this 
meeting  is  required  imder  section 
10(a)(2)  of  the  Federal  Advisory 
Committee  Act.  This  document  is 
intended  to  notify  the  general  public  of 
its  opportunity  to  attend  this  public 
meeting. 

DATES  AND  TIMES:  December  7-9, 1998, 
8:00  a.m.  until  6:00  p.m. 
ADDRESSES:  The  Embassy  Suites  Hotel, 
1250  22nd  Street,  N.W.,  Washington, 
D.C.  20037. 

The  meeting  site  is  accessible  to 
individuals  with  disabilities.  An 
individual  with  a  disability  who  will 
need  an  accommodation  to  participate 
in  the  meeting  (e.g.,  interpreting  service, 
assistive  listening  device,  or  materials  in 
an  alternate  format)  should  notify  the 
contact  person  listed  in  this  notice  at 
least  two  weeks  before  the  scheduled 
meeting  date.  Although  the  Department 
will  attempt  to  meet  a  request  received 
after  that  date,  the  requested 
accommodations  may  not  be  available 


because  of  insufficient  time  to  arrange 
them. 

FOR  FURTHER  INFORMATION  CONTACT: 
Bonnie  LeBold,  Executive  Director, 
National  Advisory  Committee  on 
Institutional  Quality  and  Integrity,  U.S. 
Department  of  Education,  7th  &  D 
Streets,  S.W.,  Room  3082.  ROB-3, 
Washington,  DC  20202-7592,  telephone: 
(202)  260-3636.  Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  at  1-800+877-6339 
between  8  a.m.  and  8  p.m..  Eastern  time. 
Monday  through  Friday. 
SUPP«.EMENTARY  INFORMATION:  The 
National  Advisory  Committee  on 
Institutional  Quality  and  Integrity  is 
established  under  Section  114  of  the 
Higher  Education  Act  (HEA)  as 
amended  by  Public  Law  105-244  (20 
U.S.C.  1145).  The  Committee  advises 
the  Secretary  of  Education  with  respect 
to  the  establishment  and  enforcement  of 
the  criteria  for  recognition  of  accrediting 
agencies  or  associations  under  subpart  2 
of  part  H  of  Title  IV.  HEA,  the 
recognition  of  specific  accrediting 
agencies  or  associations,  the  preparation 
and  publication  of  the  list  of  nationally 
recognized  accrediting  agencies  and 
associations,  and  the  eligibility  and 
certification  process  for  institutions  of 
higher  education  under  Title  IV,  HEA. 
The  Committee  also  develops  and 
recommends  to  the  Secretary  standards 
and  criteria  for  specific  categories  of 
vocational  training  institutions  and 
institutions  of  higher  education  for 
which  there  are  no  recognized 
accrediting  agencies,  associations,  or 
State  agencies,  in  order  to  establish 
eligibility  for  such  institutions  on  an 

interim  basis  for  participation  in         

Federally  funded  programs. 

Agenda 

The  meeting  on  December  7-9.  1998 
is  open  to  the  public.  The  following 
agencies  will  be  reviewed  during  the 
December  1998  meeting  of  the  Advisory 
Committee. 

Nationally  Recognized  Accrediting 
Agencies 

Petitions  for  Renewal  of  Recognition 

1.  Accrediting  Bureau  of  Health 
Education  Schools  (Current  scope  of 
recognition:  The  accreditation  of 
private,  postsecondary  allied  health 
education  institutions,  private  medical 
assistant  programs,  public  and  private 
medical  laboratory  technician  programs, 
and  allied  health  programs  leading  to 
the  Associate  of  Applied  Science  and 
the  Associate  of  Occupational  Science 
degree.  Requested  expansion  of  scope: 
the  accreditation  of  institutions  offering 
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predominantly  allied  health  education 
programs.  "Predominantly"  is  defined 
by  the  agency  as  follows:  at  least  70 
percent  of  the  number  of  active 
,  programs  offered  are  in  the  allied  health 
area,  and  the  number  of  students 
enrolled  in  those  programs  exceeds  50 
percent  of  the  institution's  full-time 
equivalent  (Mb)  students,  or  at  least  70 
percent  of  the  FTE  students  enrolled  at 
the  institution  are  in  allied  health 
programs). 

2.  National  Environmental  Health 
Science  and  Protection  Accreditation 
Council  (requested  scope  of  recognition: 
The  accreditation  and  preaccreditation 
("Preaccreditation")  of  baccalaureate 
programs  in  environmental  health 
science  and  protection). 

3.  National  League  for  Nursing 
Accrediting  Commission  (requested 
scope  of  recognition:  the  accreditation 
of  programs  in  practical  nursing,  and 
diploma,  associate,  baccalaureate  and 
higher  degree  nurse  education 
programs). 

4.  New  York  State  Board  of  Regents 
(requested  scope  of  recognition:  the 
accreditation  (registration)  of  collegiate 
degree-granting  programs  or  curricula 
offered  by  institutions  of  higher 
education  in  the  State  of  New  York  and 
of  credit-bearing  certiTicate  and  diploma 
programs  offered  by  degree-granting 
institutions  of  higher  education  in  the 
State  of  New  York). 

Interim  Reports 

(An  interim  report  is  a  follow-up 
report  on  an  accrediting  agency's 
compliance  with  specific  criteria  for 
recognition  that  was  requested  by  the 
Secretary  when  the  Secretary  granted 
initial  or  renewed  recognition  to  the 
agency) — 

1.  Accrediting  Commission  of  Career 

Schools  and  Colleges  of  Technology 

2.  American  Academy  for  Liberal 

Education 

3.  American  Bar  Association.  Council  of 

the  Section  of  Legal  Education  and 
Admissions  to  the  Bar 
American  Board  of  Funeral  Service 
Education,  Committee  on 
Accreditation 

5.  American  Dental  Association, 

Commission  on  Dental 
Accreditation 

6.  American  Psychological  Association. 

Committee  on  Accreditation 

7.  American  Veterinary  Medical 

Association,  Council  on  Education 

8.  Association  of  Advanced  Rabbinical 

and  Talmudic  Schools, 
Accreditation  Commission 

9.  The  Council  on  Chiropractic 

Education,  Commission  on 
Accreditation 


10.  Council  on  Education  for  Public 

Health 

11.  Liaison  Committee  on  Medical 

Education 

12.  Montessori  Accreditation  Council 

for  Teacher  Education,  Commission 
on  Accreditation 

13.  Western  Association  of  Schools  and 

Colleges,  Accrediting  Commission 
for  Schools 

State  Agencies  Recognized  for  the 
Approval  of  Public  Postsecondary 
Vocational  Education 

Petitions  for  Renewal  of  Recognition 

1.  Oklahoma  State  Board  of  Vocational 

and  Technical  Education 

2.  Utah  State  Board  for  Vocational 

Education 

State  Agencies  Recognized  for  the 
Approval  of  Nurse  Education 

Petition  for  Renewal  of  Recognition 

1.  Iowa  Board  of  Nursing 

2.  Maryland  Board  of  Nursing 

Federal  Agency  Seeking  Degree- 
Gmnting  Authority 

In  accordance  with  the  Federal  policy 
governing  the  granting  of  academic 
degrees  by  Federal  agencies  (approved 
by  a  letter  from  the  Director,  Bureau  of 
the  Budget,  to  the  Secretary,  Health. 
Education,  and  Welfare,  dated 
December  23,  1954),  the  Secretary  is 
required  to  establish  a  review  committee 
to  advise  the  Secretary  concerning  any 
legislation  that  may  be  proposed  that 
would  authorize  the  granting  of  degrees 
by  a  Federal  agency.  The  review 
committee  forwards  its  recommendation 
concerning  a  Federal  agency's  proposed 
degree-granting  authority  to  the 
Secretary,  who  then  forwards  the 
committee's  recommendation  and  the 
Secretary's  recommendation  to  the 
Office  of  Management  and  Budget  for 
review  and  transmittal  to  the  Congress. 
The  Secretary  uses  the  Advisory 
Committee  as  the  review  committee 
required  for  this  purpose.  Accordingly, 
the  Advisory  Committee  will  review  the 
following  institution  at  this  meeting: 

Proposed  Master's  Degree-Granting 
Authority 

1.  Air  University,  Montgomery,  AL;  Air 
War  College  (request  to  award  the 
master's  degree  in  Strategic  Studies) 
and  Air  Command  and  Staff  College 
(request  to  award  the  master's 
degree  in  Operational  Military  Art 
and  Science) 

A  request  for  comments  on  agencies 
that  are  being  reviewed  during  this 
meeting  was  published  in  the  Federal 
Register  on  June  19,  1998. 


This  notice  invites  third-party  oral 
presentations  before  the  Advisory 
Committee.  It  does  not  constitute 
another  call  for  written  comment. 
Requests  for  oral  presentation  before  the 
Advisory  Committee  should  be 
submitted  in  writing  to  Ms.  LeBold  at 
the  address  above  by  November  6,  1998. 
Requests  should  include  the  names  of 
all  persons  seeking  an  appearance,  the    ' 
organization  they  represent,  and  a  brief 
summary  of  the  principal  points  to  be 
made  during  the  oral  presentation. 
Presenters  are  requested  not  to  ~~^ 

distribute  written  materials  at  the 
meeting  or  to  send  them  directly  to 
members  of  the  Advisory  Committee. 
Presenters  who  wish  to  provide  the 
Advisory  Committee  with  brief 
document  (no  more  than  6  page 
maximum)  illustrating  the  main  points 
of  their  oral  testimony  may  submit  them 
to  Ms.  LeBold  by  November  6. 1998  (one 
original  and  25  copies).  Documents 
submitted  after  that  date  will  not  be 
distributed  to  the  Committee.  Presenters 
are  reminded  that  this  call  for  third- 
party  oral  testimony  does  not  constitute 
a  call  for  additional  written  comment. 

At  the  conclusion  of  the  meeting, 
attendees  may.  at  the  discretion  of  the 
Committee  chair,  be  invited  to  address 
the  Committee  briefly  on  issues 
pertaining  to  the  functions  of  the 
Committee,  as  identified  in  the  section 
above  on  Supplementary  Information. 
Attendees  interested  in  making  such 
comments  should  inform  Ms.  LeBold 
before  or  during  the  meeting. 

A  record  will  be  made  of  the 
proceedings  of  the  meeting  and  will  be 
available  for  public  inspection  at  the 
Office  of  Postsecondary  Education,  U.S. 
Department  of  Education,  7th  and  D 
Streets.  SW.  room  3082.  ROB  3. 
Washington.  DC,  between  the  hours  of 
9:00  a.m.  and  4:30  p.m.,  Monday 
through  Friday,  except  Federal  holidays. 

Authority:  5  U.S.C.  Appendix  2. 

David  A.  Longaaecker. 

Assistant  Secretary  for  Postsecondary 
Education. 

(FR  Doc.  98-27916  Filed  10-16-98:  8:45  am] 

nUJNO  COM  400»-*1-M 


DEPARTMENT  OF  ENERGY 

Notice  of  RMtricted  Eligibility  in 
Support  of  Advancod  Coal  Research  at 
U.S.  Colleges  and  Universities 

aobicy:  Federal  Enei^  Technology 
Center  (FETC).  Pittsburgh.  Department 
of  Energy  (DOE). 

ACTION:  Issuance  of  flnancial  assistance 
solicitation. 
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summary:  The  FETC  announces  that 
pursuant  to  10  CFR  600.8(a)(2),  and  in 
support  of  advanced  coal  research  to 
U.S.  colleges  and  universities,  it  intends 
to  conduct  a  competitive  Program 
Solicitation  and  award  financial 
assistance  grants  to  qualified  recipients. 
Proposals  will  be  subjected  to  a 
comparative  merit  review  by  a  Peer 
Review/DOE  technical  panel,  and 
awards  will  be  made  to  a  limited 
number  of  proposers  on  the  basis  of  the 
scientific  merit  of  the  proposals, 
application  of  relevant  program  policy 
factors,  and  the  availability  of  funds. 
DATES:  The  Program  Solicitation  is 
expected  to  be  ready  for  release  by 
October  14, 1998.  Applications  must  be 
prepared  and  submitted  in  accordance 
with  the  instructions  and  forms  in  the 
Program  Solicitation  and  must  be 
received  by  the  DOE  by  November  25, 
1998.  Prior  to  submitting  your 
application  to  the  solicitation,  check  for 
any  changes  (i.e.  closing  date  of 
solicitation)  and/or  amendments,  if  any. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Debra  A.  Duncan,  U.S.  Department  of 
Energy.  Federal  Energy  Technology 
Center.  P.O.  Box  10940  (MS  921-143). 
Pittsburg.  PA  15235-0940;  (Telephone: 
412-892-5700;  Facsimile:  412-892- 
6216:  E-Mail:  duncan®fetc.doe.gov). 
addresses:  The  solicitation  will  be 
posted  on  the  internet  at  FETC's  Home 
Page  (http://www.fetc.doe.gov/ 
business).  The  solicitation  will  also  be 
available,  upon  request,  in  Wordperfect 
6.1  format  on  3.5"  double-sided/high- 
density  disk.  Requests  can  be  made  via 
letter,  facsimile,  or  by  E-mail. 
Telephone  Requests  will  not  be 
Accepted  for  any  format  version  of  the 
solicitation. 

SUPPLEMENTARY  INFORMATION:  Through 
Program  Solicitation  DE-PS26- 
99FT40479,  the  DOE  is  interested  in 
applications  from  U.S.  colleges  and 
universities  (and  university-affiliated 
research  centers  submitting  applications 
through  their  respective  universities). 
Applications  will  be  selected  to 
complement  and  enhance  research 
being  conducted  in  related  Fossil 
Energy  programs.  Applications  may  be 
submitted  individually  (i.e.,  by  only  one 
college/university)  or  jointly  (i.e..  by 
"teams"  made  up  of:  (1)  three  or  more 
colleges/universities,  or  (2)  two  or  more 
colleges/universities  and  at  least  one 
industrial  partner.  Collaboration,  in  the 
form  of  joint  proposals,  is  encouraged 
but  not  required. 

Eligibility.  Applications  submitted  in 
response  to  this  solicitation  must 
address  coal  research  in  one  of  the 
solicitation  key  focus  areas  in  the  Core 


Program  or  as  outlined  in  the  Innovative 
Concepts  Program. 

Backgmund.  The  current  landscape  of 
the  U.S.  energy  industry,  not  unlike  that 
in  other  parts  of  the  world,  is 
undergoing  a  transformation  driven  by 
changes  such  as  deregulation  of  power 
generation,  more  stringent 
environmental  standards  and 
regulations,  climate  change  concerns, 
and  other  market  forces.  With  these 
changes  come  new  players  and  a 
refocusing  of  existing  players  in 
providing  energy  services  and  products. 
The  traditional  settings  of  how  energy 
(both  electricity  and  fuel)  is  generated, 
transported,  and  utilized  are  likely  to  be 
very  different  in  the  coming  decades.  As 
market,  policy  and  regulatory  forces 
evolve  and  shape  the  energy  industry 
both  domestically  and  globally,  the 
opportunity  exists  for  university, 
government,  and  industry  [>artnerships 
to  invest  in  advanced  fossil  energy 
technologies  that  can  return  public  and 
economic  benefits  many  times  over.  One 
means  of  achieving  these  l)enefits  is 
through  the  development  of  advanced 
coal  technologies  to  better  use  domestic 
fossil  resources  in  an  environmentally 
responsible  manner. 

Energy  from  coal-fired  powerplants 
will  continue  to  play  a  dominant  role  as 
an  energy  source,  and  therefore,  it  is 
prudent  to  use  this  resource  wisely  and 
ensure  it's  a  part  of  the  sustainable 
energy  solution.  In  that  regard,  our  focus 
is  on  a  relatively  new  concept  we  call 
Vision  21.  Vision  21  is  a  pathway  to 
clean,  affordable  energy  achieved 
through  a  combination  of  technology 
evolution  and  innovation  aimed  at 
creating  the  most  advanced  fleet  of 
flexible,  clean  and  efficient  power  and 
energy  plants  (an  "energy-plex")  for  the 
21st  century.  Clean,  efficient, 
competitively  priced  coal-derived 
products,  and  low  cost  environmental 
compliance  and  energy  systems  remain 
key  to  our  continuing  prosperity  and 
our  commitment  to  environmental 
challenges  including  climate  change.  It 
is  envisioned  that  these  energy-plexes 
can  produce  competitively  low  cost 
electricity  at  efficiencies  more  than  60% 
on  coal.  The  class  of  facilities  will  be  a 
near  "zero  discharge"  energy  complex — 
virtually  no  emissions  will  escape  into 
the  environment.  Sulfur  dioxide  and 
nitrogen  oxide  pollutants  would  be 
removed  and  converted  into 
environmentally  benign  substances, 
perhaps  fertilizers  or  other  commercial 
products.  Carbon  dioxide  could  be 
concentrated  and  either  recycled  or 
disposed  of  in  a  geologically  permanent 
manner  or  perhaps  converted  into 
industrially  useful  products  or  by 
creating  offsetting  natural  sinks  for  CO2, 


that  is,  the  ability  to  achieve  closure  of 
the  carbon  fuel  cycle. 

Clean  coal-fired  power  plants  remain 
the  major  source  of  electricity  for  the 
world  while  distributed  generation, 
including  renewables.  will  assume  a 
growing  share  of  the  energy  market. 
Technological  advances  finding  their 
way  into  hiture  markets  could  result  in 
advanced  co-producticm  and  co- 
processing facilities  around  the  world, 
based  upon  Vision  21  technologies 
developed  through  imiversities. 
government,  and  industry  partnerships. 

This  "Vision  21  Eneigy-plex  Fleet' 
concept,  in  many  ways  is  the 
culmination  of  decades  of  power  and 
fuels  research  and  development.  Within 
the  Energy-plex.  the  full  energy 
potential  of  coal  can  be  tapped  through 
efficiency  boosting  combinations  of 
state-of-the-art  energy  systems:  coal 
gasifiers  or  advanced  combustors.  higfa- 
temperature  cleanup  systems,  future- 
generation  fuel  cells  and  tiubines. 
innovative  carbon  capture  devices,  and 
perhaps  technologies  that  are  just 
appearing  on  today's  engineering 
drawing  boards.  Energy  modules  in  the 
complex  will  be  reconfigurable, 
allowing  the  systems  to  be  customized 
to  meet  geographical  and  market 
requirements.  These  "built  to  order" 
modules  can  be  integrated  into  any 
system  configuration  and  sized  to  meet 
a  range  of  market  applications.  They 
will  have  the  capability  of  producing  an 
array  of  products  such  as  high  value 
chemicals,  high  quaUty  steam,  liquid 
fuels,  and  hydrogen  at  competitive 

prices. 

Vision  21  is  the  ultimate  in  the  fossil 
fuel  cycles — it  allows  fossil  energy  to 
achieve  its  full  potential  by  being  an 
integral  part  of  enhancing  the  global 
environment  while  meeting  the  growing 
energy  needs  and  sustaining  economic 
prosperity.  Vision  21  is  the  successful 
culmination  of  the  advanced  fossil- 
based  power,  environmental  and  fuels 
portfolio  of  technologies  strategically 
integrated  into  an  R&D  roadmap  for 
clean  energy.  The  destination  of  this 
roadmap  is  the  creation  of  opportunities 
for  long-term,  clean  and  efficient  use  of 
our  nation's  abundant  coal  resource  to 
meet  ever  growing  energy  demands 
while  meeting  the  climate  change 
challenges.  To  accomplish  the  program 
objective,  applications  will  t>e  accepted 
in  two  subprogram  areas:  (1)  the  Core 
Program  and  (2)  the  Iimovative 
Concepts  Program. 

University  Coal  Research  (UCR)  Core 
Program 

To  develop  and  sustain  a  national 
program  of  university  research  in 
fundamental  coal  studies,  the  DOE  is 
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interested  in  innovative  and 
fundamental  research  pertinent  to  coal 
conversion  and  utilization  limited  to  the 
following  six  (6)  focus  areas  under  the 
UCR  Core  Program  and  six  (6)  technical 
topics  under  the  Innovative  Concepts 
Program.  The  focus  areas  under  the  UCR 
Core  Program  are  listed  numerically  in 
descending  order  of  programmatic 
priority.  The  DOE  anticipates  funding  at 
least  one  proposal  in  each  focus  area; 
however,  high  quality  proposals  in  a 
higher  ranked  focus  area  may  be  given 
more  consideration  during  the  selection 
process.  The  areas  sought  in  the  focus 
areas  and  the  technical  topics  are  not 
intended  to  be  all-encompassing,  and  it 
is  specifically  emphasized  that  nther 
subjects  for  coal  research  that  fall  within 
their  scope  will  receive  the  same 
evaluation  and  consideration  for 
support  as  the  examples  cited. 

Focus  Areas 

1.  Improved  Hot  Gas  Contaminant  and 
Particulate  Removal  Techniques 

Integrated  Gasification  Combined 
Cycles  plants  currently  rely  on  sorbents 
beds  for  gas  cleanup,  and  barrier  filters 
for  particulate  control.  Both 
technologies  have  shortcomings  and 
overall  plant  efHciencies  are  limited  by 
restrictions  placed  on  the  peak 
operating  temperatures  of  sort)ents  and 
filters.  The  DOE  is  interested  in 
developing  new  approaches  to  hot  gas 
cleanup  and  particulate  removal  and  is 
not  interested  in  fostering  incremental 
improvements  to  current  methods. 

Grant  applications  are  being  sought 
for  fundamentally-oriented  studies 
seeking  to  explore  new  techniques  for 
removing  gaseous  contaminants  and/or 
particulate  from  gasifier  exhaust  streams 
having  temperatures  greater  than  1500" 
F.  Proposals  must  discuss  these 
techniques  and  suggest  ways  in  which 
they  might  be  used  as  the  nucleus  of  an 
industrial  process  and  subsequently 
reduced  to  practice.  Techniques  that 
rely  on  one  or  more  basic  methodologies 
such  as  agglomeration,  acoustics, 
electrostatics,  electrochemistry, 
membrane  technologies,  phoresis,  novel 
reaction  chemistry,  etc.  are  of  interest. 

2.  Ambient  PMj.)  Sampling  and 
Speciation 

The  measurement  of  the 
concentration,  chemical  composition, 
and  physical  characteristics  of  ambient, 
fine  particles  smaller  than  2.5  microns 
IPM2  si,  is  a  necessary  component  of  a 
national  strategy  to  better  understand 
linkages  between  emissions,  receptors, 
and  human-health  and  ecological 
impacts.  It  should  be  noted  that 
"ambient  PM^  5"  does  not  refer  to 
particles  of  a  single  chemical 


composition,  but  to  particles,  either 
liquids  or  solids,  that  may  be  in  a 
delicate  equilibrium  with  the 
surrounding  atmosphere  and  that 
consists  of  hundreds  of  chemical 
compounds.  Slight  changes  in 
temperature  or  humidity  that  may  occur 
during  collection  and  sampling  can 
significantly  alter  the  characteristics, 
composition,  and  mass  of  the  various 
species.  This  characteristic  greatly 
confounds  the  collection  and  analysis  of 
these  components  and  makes  cause-and- 
effect  relationships  difficult  to 
understand. 

Grant  applications  are  being  sought 
for  the  development  and  evaluation  of 
new  methods  and  technologies  to 
accurately  sample,  measure,  and 
analyze  ambient  PM^  5  while 
maintaining  original  compositions. 
Research  is  especially  needed  in  the 
following  areas: 

A.  Improved  technologies  such  as 
denuders,  particle  concentrators  and 
post-BIter  media  for  capturing  volatile 
and  semi-volatile  organics. 

B.  Improved  methods  to  characterize 
the  organic  component  of  ambient 
aerosols. 

C.  Alternative  collection  methods  and 
protocols  that  can  prevent  loss  of 
volatile  materials  h-om  the  collection 
devices  and  their  comparison  with 
existing  methods. 

D.  Research  related  to  source 
sampling  methodologies  such  as  the 
development  and  evaluation  of  in-stack 
methods  for  direct  measurement  of 
PM:  s  and  dilution-type  sampling 
systems  that  are  representative  of  PM2.5 
formation  that  can  occur  at  the  stack 
exit. 

3.  Production  of  Premium  Carbon 
Products  From  Coal 

The  U.S.  and  global  market  for  carbon 
and  carbon  products  is  increasing 
significantly.  It  is  economically  and 
.strategically  desirable  to  find  processes 
that  use  coal,  a  low  cost,  abundant 
feedstock,  for  their  production. 
Proposals  are  sought  that  would 
investigate  methods  that  could  produce 
premium  carbon  products  from  any  of 
our  domestic  coals  (anthracite, 
bituminous,  sub-bituminous  and  other 
low-rank  coals)  as  well  as  carbon 
derived  from  waste  coals  and  waste 
carbonaceous  products  h-om  coal 
combustion  and  gasification. 

Examples  of  potential  technologies 
that  would  be  responsive  to  this  topic 
area  include,  but  are  not  limited  to, 
technologies  that  produce  premium 
carbon  and  graphite  products  from  coal 
(including  structural  materials), 
catalytic  graphitization,  gas  and  liquid 
sorbents  for  emission  control  or 


separation  technologies,  hydrogen 
storage  and  separation  applications, 
new  coke  production  methods, 
electrical  battery  components,  fuel  cell 
applications,  chemically  tailored  carbon 
molecular  sieves,  adsorption  for  water 
pollution  control,  and  heat-resistant 
materials. 

4.  Advanced  Diagnostics  and  Modeling 
Techniques  for  Three-Phase  Slurry 
Reactors  (Bubble  Columns) 

Fischer-Tropsch  (F-T)  synthesis 
reaction  represents  an  important  route 
to  convert  coal  derived  synthesis  gas  to 
hydrocarbon  fuels.  Slurry  phase  F-T 
processing  is  considered  a  potentially 
economic  method  to  convert  synthesis 
gas  into  liquid  fuels,  largely  due  to  its 
relatively  simple  reactor  design, 
improved  thermal  efBciency,  and  ability 
to  process  CO-rich  synthesis  gas.  The 
application  of  three-phase  slurry  reactor 
system  for  coal  liquefaction  processing 
and  chemical  industries  has  recently 
received  considerable  attention.  To 
design/scale-up  and  e^iciently  operate 
the  three-phase  slurry  reactors,  the 
hydrodynamic  parameters,  the 
chemistry  of  the  F-T  reaction,  and  a 
reliable  model  must  be  fully 
understood.  Hydrodynamics  includes 
the  rate  of  mass  transfer  between  the  gas 
and  the  liquid,  gas  bubble  size,  gas, 
liquid  and  solids  holdups,  and  their 
axial  and  radical  distributions,  velocity 
distributions  and  flow  regimes. 
Measurement  of  these  parameters  must 
be  made  under  reaction  conditions, 
such  as  high  temperature  and  pressure, 
and  with  the  presence  of  reaction  liquid 
medium  and  high  gas  and  solids 
holdup.  Therefore,  the  advanced 
diagnostic  techniques  are  required  to 
conduct  the  measurements  under  the 
reaction  conditions.  A  reliable  model 
must  encompass  all  reaction 
engineering,  hydrodynamic  parameters 
and  reaction  kinetics  (F-T).  The  model 
must  be  able  to  predict  the  phases 
holdup  (gas.  liquid,  and  solids), 
temperature  and  pressure  profiles,  and 
concentration  profiles  for  individual 
reactants  and  products.  The  model  is 
needed  for  better  understanding  of  the 
design/scale-up  of  the  three-phase 
slurry  reactor. 

Grant  applications  are  sought  for 
investigations  of  the  advanced 
diagnostic  techniques  for  the 
measurement  of  hydrodynamic 
parameters  under  F-T  reaction 
conditions.  Novelty  and  innovation 
coupled  with  the  likely  prospect  of 
providing  new  insight  on  these  long 
standing  problems  must  be 
demonstrated  in  the  successful 
application.  Proposals  based  on 
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extensions  of  traditional  methods  or 
past  results  are  strongly  discouraged. 

Grant  applications  are  sought  for 
investigations  of  the  development  of 
models  for  three-phase  slurry  reactor. 
The  model  must  incorporate  the 
hydrodynamic  parameters  and  reaction 
"  'netics.  Novelty  and  innovation     - 
coupled  with  the  likely  prospect  of 
providing  new  insight  on  these  long 
standing  problems  must  be 
demonstrated  in  the  successful 
application. 

5.  Advanced  Hydrogen  Separation 
Technologies 

Production  and  purification  of 
hydrogen  are  an  important  part  of  the 
Vision  21  co-production  concept.  All 
proposed  Vision  21  plant  configurations 
produce  hydrogen  either  as  a  product, 
for  power  production  in  a  fiiel  cell,  or 
as  a  reactant  to  produce  fuels  and 
chemicals.  Better  hydrogen  separation 
technologies  can  significantly  affect  the 
economics  of  the  plant  and  reduce 
downtime  due  to  maintenance  and 
failures.  A  gasifier  using  coal  or  coal- 
biomass  feedstocks  would  produce  a 
complex  gas  mixture  that  could  contain 
CO2,  SO2,  COS,  NH3.  and  CH4.  in 
addition  to  CO  and  Hj. 

Grant  applications  are  sought  to 
develop  advanced  hydrogen  separation 
techniques  that  have  the  potential  for 
substantial  reductions  in  capital  and 
operating  costs  compared  to  present 
separation  technologies  and  that  would 
result  in  improved  overall  process 
efficiencies.  A  process  that  would 
produce  hydrogen  of  sufficient  purity 
for  use  in  solid  oxide  fuel  cells  would 
be  looked  on  favorably.  The  proposed 
technologies  should  address  the 
robustness  of  the  process  and  its 
resistance  to  disruption  by  other  gases 
present.  Such  technologies  are  not 
further  defined  but  could  include 
advanced  molecular  sieve  membranes, 
advanced  absorption  technologies,  or 
transport  membranes.  The  proposed 
concept  need  not  be  a  stand  alone 
technology  and  those  that  require 
integration  into  sjjecific  processes  to 
achieve  the  desired  cost  and  efficiency 
improvements  are  acceptable. 

6.  Water  Gas  Shift  with  Integrated  H2/ 
CO2  Separation  Process 

Options  currently  under  study  to 
obtain  deep  reduction  in  CO2  from 
power  stations  are  mainly  directed  to 
removing  CO2  from  pKJwer  station's  flue 
gases,  i.e.,  post-combustion 
decarbonization.  Pre-combustion 
decarbonization  is  an  alternative 
approach  to  reducing  green  house  gases 
from  power  generation.  In  this 
approach,  a  fossil  fuel  such  as  coal  is 


gasified  and  the  product  gas  is  ' 
converted  to  a  clean  gaseous  fuel  with 
a  minimal  carbon  content,  e.g., 
hydrogen  or  hydrogen-rich  gas  mixtures. 

Augmenting  the  water-gas  shift 
reaction  (VVGS)  via  hydrogen  separation 
technology  offers  the  promise  of  making 
hydrogen  from  coal  with  zero  pollution 
for  fuel  cell  and  other  applications.  One 
of  the  methods  to  circumvent 
thermodynamic  equilibrium  limitations 
is  to  move  the  equilibrium  displacement 
to  the  product  side.  From  the  energy- 
efficiency  viewpoint,  this  should  be 
achieved  by  continuous  removal  of  one 
of  the  product  components  directly  at 
its  place  of  formation. 

A  promising  approach  to  reach  the 
above  is  to  demonstrate  the  feasibility  of 
driving  the  VVGS  reaction  toward  higher 
levels  of  hydrogen  production  by 
removal  of  hydrogen  from  the  product 
stream.  This  means  that  the  WGS 
reaction  must  be  driven  far  to  the  right, 
and  that  the  hydrogen  produced  must  be 
separated  from  the  remaining  gases  at 
elevated  temperatures  and  pressures.  In 
order  to  achieve  the  goals  of  the 
concept,  it  is  assumed  that  a  hydrogen 
separation  device  is  used  to  obtain  a 
pure  hydrogen  product  stream  as  well  as 
to  drive  the  shift  reaction  toward  further 
hydrogen  production. 

The  hydrogen  separation  device  could 
be  a  catalytic  membrane  reactor,  in 
which  the  WGS  reaction  is  combined 
with  hydrogen  separation  from  the 
reaction  mixture  in  one  reactor,  using 
membranes  selectively  permeable  to 
hydrogen.  Alternatively,  capture  or 
removal  of  CO2  from  the  product  gas 
following  WGS,  sorption/ desorption,  or 
other  promising  technology  could  be  a 
viable  option. 

Grant  applications  are  invited  that 
addresses  scientific  issues  emerging 
from  the  above  concept  as  stated  below: 

A.  There  is  a  need  to  perform  WGS 
studies,  both  experimental  and 
theoretical,  to  ascertain  that  the  driving 
force  can  be  maintained  without  very 
high  steam  addition  levels.  In  other 
words,  will  the  shift  reaction 
realistically  and  practically  keep  the  H2 
partial  pressure  at  the  stated  level,  and 
correspondingly,  a  high  H2  product  flux 
and  H2  product  purity?  Grant 
applications  should  propose  research 
that  would  answer  these  questions. 

B.  The  H2-separation  device  or  the 
C02-capture  device  should  be  capable  of 
withstanding  temperatures  above  500° 
C.  For  example,  some  membranes  are 
subject  to  pore  coarsening,  esjaecially  in 
the  presence  of  steam.  Grant 
applications  should  propose  research 
addressing  the  stability  of  the  device 
under  the  operating  conditions  while 


maintaining  the  selectivity  of  the 
device. 

UCR  Innovative  Concepts  Program 

The  goal  of  the  Innovative  Concepts 
program  is  to  develop  unique 
approaches  for  addressing  fossil  energy 
related  issues.  These  approaches  should 
represent  significant  departures  from 
existing  approaches  not,  simply, 
incremental  improvements.  The 
Innovative  Concepts  Program  seeks 
"out-of-the-box"  thinking,  therefore, 
well-developed  ideas,  past  the 
conceptual  stage,  are  not  eligible. 
Applications  under  the  Innovative 
Concepts  Program  are  invited  fix>m 
individual  college/university 
researchers.  Joint  applications  (as 
described  under  the  Core  Program)  will 
also  be  accepted,  although,  no 
additional  funds  will  be  made  available 
for  joint  versus  individual  applications. 
Unlike  the  Core  Program,  student 
participation  in  the  proposed  research 
project  is  strongly  encouraged,  however, 
not  a  requirement  of  the  Innovative 
Concepts  Program. 

As  tne  twenty-first  century 
approaches,  the  challenges  facing  coal 
and  the  electric  utility  industry 
continue  to  grow.  Environmental  issues 
such  as  pollutant  control,  both  criteria 
and  trace,  waste  minimization,  and  the 
co-firing  of  coal  with  biomass,  waste,  or 
alternative  fuels  will  remain  important. 
The  need  for  increased  efficiency, 
improved  reliability,  and  lower  costs 
will  be  felt  as  an  aging  utility  industry 
faces  deregulation.  Advanced  power 
systems,  such  as  a  Vision  21  plant,  and 
environmental  systems  will  come  into 
play  as  older  plants  are  retired  and 
utilities  explore  new  ways  to  meet  the 
growing  demand  for  electricity. 

Innovative  research  in  the  coal 
conversion  and  utilization  areas  will  be 
required  if  coal  is  to  continue  to  play  a 
dominant  role  in  the  generation  of 
electric  power.  Topics,  like  the  ones  that 
follow,  will  need  to  be  answered. 

Innovative  Concepts  Technical  Topics 

Navel  CO2  Capture  and  Separation 
Schemes 

Concerns  about  Global  Climate 
Change  and  the  possibility  of  its 
stimulation  by  anthropogenic  emissions 
of  carbon  dioxide  CO2  have  begun  to 
stimulate  research  on  CO2  capture.  If 
carbon  emission  controls  are  mandated, 
options  for  capture  and  separation  of 
CO2  in  a  cost-effective  manner  will  be 
necessary  to  minimize  economic 
impacts.  One  area  where  CO2  capture 
and  separation  would  have  a  significant 
impact  is  in  power  generation.  Vision  21 
plants  are  able  to  take  advantage  of 
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integrated  design  to  facilitate  capture 
and  separation  but  the  retroHt  of 
existing  plants  poses  a  greater  challenge, 
yet.  This  challenge  is  problematic  in 
that  it  would  require  a  technology  that 
would  be  able  to  capture  CO2  hY>in  a 
dilute  flue  gas  stream  containing 
nitrogen,  sulfur  oxides,  nitrogen  oxides, 
water  vapor,  oxygen,  and  particulate 
matter  amon^  others. 

Grant  applications  are  being  sought 
for  the  exploration  of  novel  processes, 
or  the  development  of  novel  process 
chemistry,  that  offers  the  promise  of 
cost-effective  CO2  capture  and 
separation  from  power  plant  stack  gases. 

Computational  Chemistry  To  Support 
Clean  Liquid  Fuels  Production 

The  DOE  is  interested  in  the 
production  of  clean  liquid  fuels  to  meet 
the  demands  of  tomorrow's 
transportation  fleets.  One  important 
type  of  new  fuel  is  produced  by  the  F- 
T  synthesis  of  alkanes  from  synthesis 
gas.  Since  synthesis  gas  is  readily 
produced  from  domestic  resources  such 
as  coal,  such  fuel  production  facilities 
can  become  integral  parts  of  the  Vision 
21  concept.  The  production  of  clean 
diesel  fuels  in  such  a  process  now 
typically  involves  the  synthesis  of  high 
molecular  weight  waxes  which  are  then 
hydrocracked  to  form  useable  fuels  in 
the  diesel  boiling  range.  The  efHciency 
of  the  overall  process  could  be 
improved  by  obtaining  better  control  of 
the  catalytic  hydrocracking  process. 
Computational  chemistry  now  offers 
promise  that  progress  toward  optimizing 
the  catalytic  hydrocracking  process 
could  be  accelerated  by  the  generation 
of  suitable  models  of  the  reaction 
kinetics.  These  models  would  define  the 
top  performance  to  be  expected  from 
available  catalytic  systems,  specify  the 
reaction  parameters  that  lead  to  optimal 
productivity  and  selectivity,  and 
identify  critical  barriers  that  need  to  be 
overcome  by  additional  laboratory 
research.  It  is  believed  that 
computational  chemistry  will  provide  a 
powerful  adjunct  in  devising  more  cost 
effiective  and  less  time  consuming 
avenues  to  the  improvement  of  catalytic 
processes. 

Applications  are  sought  for 
development  of  computational  chemical 
approaches  to  modeling  of  catalytic 
hydrocracking  of  high  molecular  weight 
alkane  waxes.  The  applications  must 
include  a  clear  route  from  available 
kinetic  data  to  the  calculation  of  global 
kinetics  of  conversion.  Key  results  from 
this  work  include  the  ability  to  specify 
the  results  of  changes  in  reaction 
parameters  such  as  reaction  time, 
temperature,  and  crtalyst  properties. 
The  influences  of  catalyst  activity  and 


selectivity  on  a  product  distribution  and 
reactor  throughput  are  also  key  results 
desired  from  the  model. 

Development  of  Innovative,  Protective 
Surface  Oxide  Coatings 

Protection  from  corrosion  and 
environmental  effects  arising  from 
damaging  reactions  with  gases  and 
condensed  products  is  required  to 
exploit  the  potential  of  advanced  high- 
temperature  materials  designed  to 
improve  energy  efficiency  fully  and 
reduce  deleterious  environmental 
impact  (e.g.,  to  achieve  the  performance 
goals  of  the  Vision  21  powerplants).  The 
resistance  to  such  reactions  is  best 
afforded  by  the  formation  of  stable 
surface  oxides  that  are  slow  growing, 
compact,  and  adherent  to  the  substrate 
and/or  by  the  deposition  of  coatings  that 
contain  or  develop  oxides  with  similar 
characteristics.  However,  the  ability  of 
brittle  ceramic  films  and  coatings  to 
protect  the  material  on  which  they  are 
formed  or  deposited  has  long  been 
problematical,  particularly  for 
applications  involving  numerous  or 
severe  high  temperature  thermal  cycles 
or  very  aggressive  environments.  This 
lack  of  mechanical  reliability  severely 
limits  the  performance  or  durability  of 
alloys  and  ceramics  in  many  high- 
temperature  utility  and  powerplant 
applications  and  places  severe 
restrictions  on  deployment  of  such 
materials.  The  beneficial  effects  of 
certain  alloying  additions  on  the  growth 
and  adherence  of  protective  oxide  scales 
on  metallic  substrates  are  well  known, 
but  satisfactory  broad  understandings  of 
the  mechanisms  by  which  scale 
properties  and  coating  integrity  (i.e., 
corrosion  resistance)  are  improved  by 
compositional,  microstructural,  and 
processing  modifications  are  lacking. 

Grant  applications  are  sought  for 
expanding  the  scientific  and 
technological  approaches  to  improving 
stable  surface  oxides  for  corrosion 
protection  in  high-temperature 
oxidizing  environments.  The  needs  are 
associated  with  developing  innovative 
oxide  coatings  and  characterizing  oxide- 
metal  interfaces  and  stress  affects  on 
scale  growth  as  part  of  DOE's  efforts  to 
establish  a  sound  technical  basis  for  the 
formulation  of  specific  compositions 
and  synthesis  routes  for  producing 
materials  with  tough,  adherent,  stable, 
slow  growing  oxide  scales  or  coatings 
that  exhibit  the  improved  elevated 
temperature  environmental  resistance 
crucial  to  the  success  of  many  of  Fossil 
Energy's  advanced  fossil  energy 
systems. 


Identification  of  Promising  Vision  21 
Configurations 

The  Vision  21  concept  encompasses 
the  idea  of  interchangeable  modules  that 
are  capable  of  assembly  into  various 
configurations  that  may  co-produce 
power  and  fiiels,  chemicals,  or  other 
high*  value  products.  Most  of  the 
proposed  configurations  include  a 
gasifier  and  a  power  generating  facility 
with  a  specific  fuel  or  chemical 
production  capability.  These 
configurations,  which  appear  to  be  most 
likely  to  be  commercialized,  at  first, 
may  not  include  all  potential 
applications  of  the  Vision  21  concept. 

Novel  Concept  grant  applications  are 
being  sought  which  seek  to  examine  the 
feasibility  of  advanced  central  station  or 
smaller  distributed  power  plant 
configurations  or  cogeneration  plant 
designs  which  are  s[}ecifically  intended 
to  take  advantage  of  common  or 
complimentary  industrial  or  agricultural 
process  requirements.  These  processes 
may  use,  for  example,  internally 
generated  wastes,  combustion  by- 
products, or  low  grade  heat,  in  ways 
that  improve  process  economics  or 
environinental  performance.  The  study 
should  include  mass  and  heat  transfer 
calculations  along  with  sensitivity 
studies  of  the  economics  of  the 
proposed  processes. 

Efficient  Power  Cycles 

The  thermal  efficiency  of  a 
conventional  coal-fired  steam  (Rankine) 
cycle  is  33-35%  from  coal's  heating 
value  to  electricity.  The  other  65-67% 
of  the  energy  is  lost  during  the 
conversion  process  of  power  generation. 
By  increasing  the  operating 
temperatures  and  pressures  over  the 
supercritical  condition  of  steam,  the 
cycle  efficiency  can  be  increased  to  42- 
45%  (based  on  coal's  higher  heating 
value).  However,  there  are  limitations  in 
materials  for  high-temperature 
applications.  On  the  other  hand,  a 
system  with  a  binary  working  fluid  of 
ammonia  and  water  has  shown  an 
improved  cycle  efficiency  of  45-50%  by 
extracting  heat  from  hot  streams  at 
variable  boiling  temperatures  of  the 
ammonia-water  mixtures.  The  cost  has 
been  a  concern  for  commercializing  this 
binary  system. 

Grant  applications  are  being  sought 
for: 

(A)  Binary  fluid  cycles  that 
demonstrate  the  potential  for  a  higher 
cycle  efficiency  than  the  conventional 
system.  Also,  working  fluids  other  than 
steam  are  of  interest  (i.e.,  CO2  is  an 
interesting  possibility). 

(B)  Concepts  for  a  bottoming  cycle  to 
extract  the  low  temperature  heat  from 
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the  flue  gas  of  a  coal-fired  plant  in  an 
economical  way.  By  reducing  a  typical 
stack  gas  temperature  of  350-380  °F  to 
180-200  'F,  the  plant  efiiciency  can  be 
increased  by  3-5%.  The  cost  has  been 
an  issue  for  the  low  temperature  heat 
recovery  system. 

(C)  New  concepts  that  could  be 
drastically  different  from  the 
conventional  system  using  a  gas  or 
steam  turbine  (i.e.,  fuel  cells)  to  generate 
electricity  from  coal. 

Effect  of  Concentrated  CO2  Release  on 
Ocean  Biology 

The  effects  of  increased 
anthropogenic  emissions  of  CO2  into  the 
atmosphere  and  its  effects  on  marine  life 
in  the  upper  portion  of  the  ocean  is  now 
under  investigation.  If,  as  a  method  of 
carbon  sequestration,  direct  injection  of 
CO2  takes  place  in  the  middle  to  lower 
depths  of  the  ocean,  it  is  postulated  that 
the  liquid  pliune  formed  would  have  an 
adverse  effect  on  marine  life  in  the 
immediate  vicinity  of  the  release.  This 
is  of  greater  importance  than  it  seems 
because  of  effects  that  may  accrue  all 
along  the  food  chain.  Unfortunately, 
little  data  is  available  on  the  subject  as 
indicated  in  a  study  by  MIT. 

Grant  applications  are  sought  for 
controlled  laboratory  experiments  on 
the  effects  of  high  concentrations  of  CO2 
on  marine  biota  under  simulated  middle 
to  lower  ocean  depth  conditions. 

Awards.  DOE  anticipates  awarding 
financial  assistance  grants  for  each 
project  selected.  Approximately  $2.9 
million  will  be  available  for  the  Program 
Solicitation.  An  estimated  $2.4  million 
is  budgeted  for  the  UCR  Core  Program 
and  should  provide  funding  for 
approximately  one  to  three  (1-3) 


financial  assistance  awards  in  each  of 
the  six  (6)  focused  areas  of  research.  The 
maximum  DOE  funding  for  individual 
colleges/universities  applications  in  the 
UCR  Core  Program  varies  according  to 
the  length  of  the  proposed  performance 
period  as  follows: 


Perlormance  period 

Maximum 
funding 

0-12  months 

$80,000 

140,000 

25-60  months 

200,000 

The  maximum  DOE  funding  for  UCR 
Core  Program  joint  applications  is 
$400,000  requiring  a  performance 
period  of  36  months. 

Approximately  $0.5  million  is 
budgeted  for  the  UCR  Iimovative 
Concepts  Program  and  should  provide 
support  for  approximately  ten  (10) 
financial  assistance  awards.  The 
maximum  DOE  funding  for  UCR 
Innovative  Concepts  Program  awards  is 
$50,000  with  12-month  performance 
periods. 

Issued  in  Pittsburgh.  Pennsylvania  on 
October  9, 1998. 
Raymond  D.  Johnson. 
Contracting  Officer,  Acquisition  and 
Assistance  Division. 
IFR  Doc.  98-27979  Filed  10-16-98;  8:45  am) 
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DEPARTMENT  OF  ENERGY 

Office  of  Fossil  Energy 

[FE  DodMt  No.  90-8S-NG  •!  aLl 

Puget  Sound  Energy.  Inc.  (Formerly 
Washinglon  Natural  Gas  Company)  et 
al.;  Orders  Granting,  Amendirtg. 
Transferring  and  Vacating 
Authorizations  To  Import  and/or  Export 
Natural  Gas,  Including  Liquefied 
Natural  Gas 

agency:  Office  of  Fossil  Energy,  DOE. 
ACTION:  Notice  of  orders. 

summary:  The  Office  of  Fossil  Energy 
(FE)  of  the  Department  of  Energy  gives 
notice  that  it  has  issued  Orders  granting, 
amending,  transferring  and  vacating 
various  natural  gas,  including  liquefied 
natural  gas,  import  and  export 
authorizations.  These  Orders  are 
summarized  in  the  attached  appendix. 

These  Orders  may  be  found  on  the  FE 
web  site  at  http://www.fe.doe.gov.,  or 
on  the  electronic  bulletin  board  at  (202) 
586-7853. 

They  are  also  available  for  inspection 
and  copying  in  the  Office  of  Natural  Gas 
&  Petroleum  Import  and  Export 
Activities,  Docket  Room  3E-033, 
Forrestal  Building,  1000  Independence 
Avenue.  S.W.,  Washington.  D.C.  20585. 
(202)  586-9478.  The  Docket  Room  is 
open  between  the  hours  of  8:00  a.m.  and 
4:30  p.m..  Monday  through  Friday. 
except  Federal  holidays. 

Issued  in  Washington,  D.C,  on  October  13. 
1998. 
John  W.  Glynn. 

Manager,  Natural  Gas  Regulation.  Office  of 
NatumI  Gas  and  Petroleum  import  and  Export 
Activities,  Office  of  Fossil  Energy. 


Appendix— Orders  Granting,  Amending,  Transferring  and  Vacating  Import/Export  Authorization 

(DOE/FE  Authority] 


Date  issued 

Importer/exporter  FE  Docket  No. 

Two-year  maximum 

Order  No. 

Import 
volume 

Fxport 

volume 

Comments  . 

469-A  

607-A  

09A)3/98 
09/03/98 
09/03/98 
09/03/98 
09/03/98 

Puget  Sound  Energy.  Inc.  (Formerty 

Washington  Natural  Gas  Company) 

90-88-NG. 
Puget  Sound  Energy.  Inc.  (Formerty 

Washington  Natural  Gas  Company) 

91-91-NG. 
Puget  Sound  Energy,  Inc.  (Fomierty 

Washington  Natural  Gas  Company) 

92-1 8-NG. 
Puget  Sound  Energy,  Inc.  (Formerty 

Washington  Natural  Gas  Company) 

90-68-NG. 
Puget  Sound  Energy.  Inc.  (Fomerty 

Washington  Natural  Gas  Company) 

89-23-NG. 

Transter  o«  tong-term  ai«hor«y. 
Transfer  ot  long-term  authority. 

664-C  

Transfer  of  long-term  auttwrity. 

324-A  

Transfer  of  long-term  authonty. 
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Appendix— Orders  Granting,  /^mending.  Transferring  and  Vacating  Import/Export  Authorization— Continued 

[DOE/FE  Authority) 


Order  No. 


Date  issued 


Importer/exporter  FE  Docket  No. 


Two-year  maxinnim 


Import 
volume 


Export 
volume 


Comments 


969-A 

1235-A 

1136-A 
425-B 
425-C  . 

1409  .... 

1410  .... 

1411  .... 

1412  .... 

1413  .... 

1414  .... 

1415  .... 

1416  .... 

1417  .... 

1418  .... 

1419  .... 


09/10/98 

09/10/98 

09/10/98 
09/10/98 
09/10/98 
09/10/98 

09/10/98 

09/10/98 

09/1 5«8 

09/18/98 

09/21/98 
09A24/98 
09/24/98 
09/29/98 
09/30/98 
09/30/98 


Westcoast  Power  Holdings  Inc.  (For- 
merly Westcoast  Power  Inc.)  94- 
55-NG. 

Indeck-Oswego  Limited  Partnership 
and  Indeck-Yerkes  Limited  Partner- 
ship 96-89-NG. 

Indeck-Yerkes  Limited  Partnership 
95-112-NG. 

Indeck-Yerkes 
89-21-NG. 

Indeck-Oswego 
89-22-NG. 

Indeck-Yerkes 
98-60-NG. 


Limited  Partnership 
Limited  Partnership 
Limited     Partnership 


Indeck-Oswego  Limited  Partnership 
98-€1-NG. 

Arco  Products  Company.  Division  of 
Atlantic  Richfield  Company  98-62- 
NG. 

Montana-Dakota  Utilities  Co.,  A  Divi- 
sion of  MDU  Resources  Group,  Inc. 
98-63-NG. 

CMP  Natural  Gas.  LLC.  98-65-NG 


AMOCO  Canada  Marketing  Corp.  98- 
64-NG.  _ 

Hess  Energy  Sendees  Company,  LLC 
98-67-NG. 

Hess  Energy  Services  Company,  LLC 
98-68-NG. 

IntakX)  Aluminum  CorporatkKi  98-69- 
NG. 

CoEnergy  Trading  Company  98-71- 
NG. 

Ener-Son  of  U.S.A.  98-66-LNG 


9Bc( 


9Bcf 


25  Bd 


lOBcf 


100  Bcf 


300  Bc( 
60  Bcf 


2  Bcf 
150  Bcf 


60  Bcf 


2.1  Bcf 


Name  change. 


Vacate  blanket  import  authority. 


Vacate  k)ng-term  import  auttiorlty. 
Vacate  kxig-term  import  authority. 
Vacate  ky>g-term  import  authority. 

Import  from  Canada  over  a  two-year 
term  beginning  on  the  date  of  first 
delivery. 

Import  from  Canada  over  a  two-year 
term  beginning  on  the  date  of  first 
delivery. 

Import  from  Canada  over  a  two-year 
term  beginning  on  September  19, 
1998,  through  September  18,  2000. 

Import  from  Canada  over  a  two-year 
term  beginning  on  December  1, 
1998,  and  ending  on  f^ovember  30, 
2000. 

Import  and  export  from  and  to  Can- 
ada up  to  a  combined  total  over  a 
two-year  term  beginning  on  the 
date  of  first  import  or  export. 

Import  from  Cartada  over  a  two-year 
term  beginning  Septemt>er  24, 
1998,  through  September  23. 2000. 

Import  from  Canada  over  a  two-year 
term  beginning  on  the  date  of  first 
delivery. 

Export  to  Canada  over  a  two-year 
term  beginning  on  the  date  of  first 
delivery. 

Import  from  Canada  over  a  two-year 
term  beginning  on  September  29, 
1998.  through  September  28,  2000. 

Import  from  Canada  over  a  two-year 
term  beginning  on  first  delivery  after 
September  30.  1998. 

Export  LNG  to  Mexico  over  a  two- 
year  term  beginning  on  date  of  first 
delivery. 


|FR  Doc.  98-27978  Filed  10-16-98;  8:45  am) 

MLUNQ  OOOC  MM-«1-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

(Prelect  Na  2721-013] 

Bangor  Hydro-Elactric  Company; 
Notice  Establishing  Procedures  for 
Rellcensing  and  a  Deadline  for 
Sutxnission  of  Final  Amendments 

October  13. 1998. 

The  license  for  the  Howland  Hydro 
Project,  FERC  No.  2721.  located  on  the 


Piscataquis  River  in  Penobscot  County, 
near  Howland.  Maine,  will  expire  on 
September  30.  2000.  On  September  28. 
1998,  an  application  for  new  major 
license  was  filed.  The  following  is  an    ' 
approximate  schedule  and  procedures 
that  will  be  followed  in  processing  the 
application: 
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Date 

January  30, 1999  ... 

January  30,  1999  ... 

Starch  31,  1999  

December  31,  1999 


Actk>n 


Commission  notifies  applwant  that  its  application  has  been  accepted  and  specifies  the  need  for  additional 
infcKmation  and  due  date. 

Commission  issues  puWe  notice  of  the  accepted  application  establishing  dates  for  filing  motions  to  inter- 
vene and  protest. 

Commisskxi's  deadline  for  applxant  for  filing  a  final  amendment,  if  any  to  its  appkcatkxi. 

Commissk)n  notifies  all  parties  and  agencies  that  the  application  is  ready  for  environmental  analysis. 


Upon  receipt  of  all  additional 
information  and  the  information  filed  in 
response  to  the  public  notice  of  the 
acceptance  of  the  application,  the 
Commission  will  evaluate  the 
application  in  accordance  with 
applicable  statutory  requirements  and 
take  appropriate  action  on  the 
application. 

Any  questions  concerning  this  notice 
should  be  directed  to  Ed  Lee  at  (202) 
219-2809. 

Lin%vood  A.  Watson.  Jr., 
Acting  Secretary. 
[PR  Doc.  98-27899  Filed  10-16-98;  8:45  ami 

BNXINO  OOOE  friT-OI-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  CP96-1 28-01  if 

Eastern  Shore  Natural  Gas  Company; 
Notice  of  Proposed  Changes  in  FERC 
Gas  Tariff 

October  13. 1998. 

Take  notice  that  on  October  1, 1998, 
Eastern  Shore  Natural  Gas  Company 
(Eastern  Shore)  tendered  for  filing  as 
part  of  its  FERC  Gas  Tariff,  Second 
Revised  Volume  No.  1,  the  following 
revised  tariff  sheet  with  a  proposed 
effective  date  of  February  1. 1998: 

Second  Substitute  First  Revised  Sheet  No. 
231 

Eastern  Shore  states  that  the  purpose 
of  this  filing  is  to  comply  with  the 
Director  of  Office  of  Pipeline 
Regulation's  September  17. 1998  letter 
order  in  Docket  No.  CP96-128-009. 
Such  letter  order  directed  Eastern  Shore 
to  re-file  Sheet  No.  231  to  restore 
deleted  language  related  to  how  a 
negotiated  rate  will  be  considered  with 
respect  to  Nominations  and  Scheduling 
of  Transportation  Services  and  Capacity 
Curtailment.  The  letter  order  stated  that 
the  deletion  of  such  language  was 
beyond  the  scope  of  the  Director's 
previous  June  12. 1998  letter  order. 

Eastern  Shore  states  that  copies  have 
been  mailed  to  all  customers  and 
interested  state  commissions. 

Any  person  desiring  to  protest  this 
filing  should  file  a  protest  with  the 


Federal  Energy  Regulatory  Commission. 
888  First  Street.  N.E..  Washington.  D.C. 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
fil^  as  provided  in  Section  154.210  of 
the  Commission's  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Linwood  A.  Watson,  |r.. 
Acting  Secretary. 

(FR  Doc.  98-27894  Filed  10-16-98:  8:45  am] 
BHJJNQ  CODE  fTIT-OI-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docicet  No.  RP90-60-000] 

Granite  State  Gas  Transmission,  Inc.; 
Notice  of  Proposed  Changes  in  FERC 
Gas  Tariff 

October  13. 1998. 

Take  notice  that  on  October  8. 1998. 
Granite  State  Gas  Transmission.  Inc. 
(Granite  State)  tendered  for  filing  as  part 
of  its  FERC  Gas  Tariff.  Third  Revised 
Volume  No.  1.  the  following  revised 
tariff  sheets  to  be  effective  November  2, 
1998: 

Second  Revised  Sheet  No.  274,  and 
Second  Revised  Sheet  No.  275. 

Granite  State  states  that  its  filing  is 
made  in  compliance  with  Commission 
Order  No.  587-H  in  Docket  No.  RM96- 
1-008  and  the  revised  tariff  sheets 
incorporate  the  intra-day  nomination 
procedures  prescribed  by  Order  No. 
587-H  and  certain  conforming  changes 

in  the  tariff. 

Granite  State  further  states  that  copies 
of  its  filing  have  been  served  on  its  firm 
and  interruptible  customers  and  on  the 
regulatory  agencies  of  the  states  of 
Maine.  Massachusetts  and  New 
Hampshire. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 


Federal  Energy  Regulatory  Commission. 
888  First  Street.  NE..  Washington.  DC 
20426.  in  accordance  with  Secticms 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Refierenoe 
Room. 

Liawood  A.  Watson.  |r.. 
Acting  Secretary. 

(FR  Doc  98-27903  Filed  10-16-98: 8:45  am] 
I  CODE  cnr-oi-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulalofy 
Commission 

[Dodiet  Na  CP9e-266-00?] 
Notice  of  Compliance  Hiing 

October  13. 1998. 

Take  notice  that  on  October  1. 1998. 
Ozark  Gas  Transmission  L.  L.  C.  (Ozark) 
filed  its  FERC  Gas  Tariff.  Original 
Volume  No.  1.  consisting  of  Original 
Sheets  0  through  158.  to  become 
effective  November  1. 1998.  OzaA 
asserts  that  the  purpose  of  this  filing  is 
to  comply  %vith  the  Commission's  order 
in  this  certificate  pnx»eding  issued  July 
1. 1998.  In  addition,  Ozark  is  submitting 
initial  rates  that  are  reflected  in  this 
tariff,  also  as  required  by  the  issued 
order. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  888 
First  Street.  N.E..  Washington.  D.C 
20426.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure.  All  such 
motions  or  protests  should  be  filed  on 
or  before  November  3, 1998.  Protests 
will  be  considered  by  the  Commission " 
in  determining  the  appropriate  action  to 
be  taken  but  will  not  serve  to  make  the 
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Protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
to  a  proceeding  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 

IFR  Doc.  98-27895  Filed  10-16-98: 8:45  am) 
MUJNO  COOK  frir-Ai-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[ProlMt  Na  2494— WasMnglon  WMts  RIvar 
Pro|act;  Projsct  No.  3721— Washington 
Noonsack  Fans  Proiaci] 

Puget  Sound  Energy,  Inc.;  Notice  of 
Meeting 

October  13. 1998. 

In  a  letter  dated  October  2,  1998, 
Puget  Sound  Energy,  Inc.  (PSE)  licensee 
and  license  applicant  for  the  above 
listed  projects  requested  a  meeting  with 
the  Commission's  staff  to  discuss  the 
following  issues. 

White  River  PrDJact 

•  To  date  PSE  and  other  interested 
parties  have  not  made  much  progress  in 
addressing  issues  related  to  the 
proposed  listing  of  White  River  chinook 
salmon  under  the  Endangered  Species 
Act  (ESA).  PSE  asserts  that  ESA 
consultations  could  involve 
modifications  of  certain  license 
conditions  and  that  many  issues  that  fall 
outside  the  purview  of  ESA  remain 
unresolved  and  are  of  critical 
importance  to  the  future  viability  of  the 
White  River  Project.  PSE  would  like  to 
discuss  what  role  (if  any).  Commission 
staff  would  be  willing  to  play  in 
facilitating  a  collaborative  process 
designed  to  address  ESA-related  and 
other  issues  that  may  affect  the  viability 
of  the  project. 

Noonsack  Faik  Prefect 

•  PSE  will  soon  provide  the 
Commission  with  an  update  of  its 
analysis  of  project  options  and  the 
future  of  the  Noonsack  Falls  Project. 
PSE  wishes  to  discuss  the  updated 
analysis,  and  identify  an  acceptable 
course  of  action. 

The  Commission's  staff  will  meet 
with  representatives  of  PSE  to  discuss 
only  those  issues  described  above.  The 
meeting  will  convene  on  October  28, 
1998,  beginning  at  1:30  p.m.  EST  at  the 
Commission's  headquarters,  888  First 
Street  N.E..  Washington.  D.C.  20426.  in 
Room  62-26.  If  you  have  any  questions 


about  the  meeting  or  wish  to  participate 

via  teleconference,  please  call  John 

Smith  at  (202)  219-2460. 

Linwood  A.  Watson,  Jr., 

Acting  Secretary. 

(PR  Doc.  98-27898  Filed  10-16-98:  8:45  am] 

BIUMO  OOOK  STir-OI-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 


CDociiat  Na  CPW  6  0001 


Tennessee  Gas  Pipeline  Company; 
Notice  of  Request  Under  Blanket 
Authorization 

October  13  1998. 

Take  notice  that  on  October  6, 1998, 
Tennessee  Gas  Pipeline  Company 
(Applicant),  1001  Louisiana,  Houston, 
Texas  77002,  filed  in  Docket  No.  CPg9- 
6-000  a  request  pursuant  to  Sections 
157.205  and  157.216(b)  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205  and 
157.216)  for  approval  to  abandon  by 
removal  eight  meters  and  associated 
piping  and  by  blind  flanging  all  of  the 
associated  side  valves,  located  in 
Acadia,  Allen,  and  Jefferson  Davis 
Parishes,  Louisiana,  under  Applicant's 
blanket  certificate  issued  in  Docket  No. 
CP82-413-000.  pursuant  to  Section  7(c) 
of  the  Natural  Gas  Act  (NGA),  all  as 
more  fully  set  forth  in  the  request  which 
is  on  file  with  the  Commission  and  open 
to  public  inspection. 

Applicant  states  that  the  taps  for 
which  Applicant  now  seeks 
abandonment  authorization  had  been 
used  for  the  direct  sale  of  natural  gas  for 
agricultural  purposes  and  were  placed 
in-service  in  the  1950's  and  1960's. 
Applicant  asserts  that  by  certified  mail 
served  on  the  eight  customers  affected 
by  the  removal  of  these  facilities. 
Applicant  attempted  to  advise  the 
affected  customers:  (1)  of  its  intent  to 
seek  authorization  to  abandon  the 
subject  facilities,  and  (2)  that  if 
Applicant  did  not  receive  a  response  to 
its  letter  within  ten  days,  Applicant 
would  consider  this  lack  of  response  to 
indicate  the  customers'  acquiescence  to 
the  abandonment,  and  (3)  that  absent  a 
response.  Applicant  would  terminate 
the  applicable  sales  contract  thirty  days 
from  the  date  of  receipt  of  the  letter. 
Finally.  Applicant  asserts  U>at  it  is 
providing,  or  attempting  to  provide,  a 
copy  of  the  aforementioned  application 
to  each  of  the  affected  customers  to 
further  advise  them  of  Applicant's 
intent  to  abandon  the  eight  farm  taps 
and  appurtenant  facilities.  Thus, 
Applicant  asserts  that  the  taps  have 


been  inactive  for  some  time,  and  that  no 
customer  is  currently  being  served  by 
these  farm  taps. 

Any  person  or  the  Commission's  Staff 
may.  within  45  days  of  the  issuance  of 
the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214),  a  motion  to 
intervene  and  pursuant  to  Section 
157.205  of  the  regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205),  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activities  shall  be  deemed 
to  be  authorized  effective  the  day  after 
the  time  allowed  for  filing  a  protest.  If 
a  protest  is  filed  and  not  withdrawn  30 
days  after  the  time  allowed  for  filing  a 
protest,  the  instant  request  shall  be 
treated  as  an  application  for 
authorization  pursuant  to  Section  7  of 
the  Natural  Gas  Act. 
Linwood  A.  Watson.  Jr., 
Acting  Secretary. 

IFR  Doc.  98-27896  Filed  10-16-98;  8:45  am] 
MLUNQ  oooc  tnr-ei-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission   * 

(Docket  Na  RP9e-428-001] 

Tuscarora  Gas  Tranamission 
Company;  Notice  of  Tariff  Filing 

October  13. 1998. 

Take  notice  that  on  October  8, 1998, 
Tuscarora  Gas  Transmission  Company 
(Tuscarora)  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff.  Original  Volume 
No.  1.  the  following  tariff  sheet  to 
become  effective  November  2. 1998: 

Second  Revised  Sheet  No.  42B 

Tuscarora  asserts  that  the  purpose  of 
this  filing  is  to  comply  with  the  Letter 
Order  Pursuant  to  Section  375.307(e), 
issued  on  October  7, 1998,  in  Docket  No 
RP98-428-O00.  Specifically,  Tuscarora 
has  revised  Sheet  No.  42B  to  be  a 
Second  Revised  Sheet. 

Tuscarora  states  that  copies  of  this 
filing  were  mailed  to  customers  of    . 
Tuscarora  and  interested  state 
regulatory  agencies: 

Any  person  desiring  to  protest  this 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street,  NE.,  Washington.  DC 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission's  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
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be  taken,  but  will  not  serve  to  make 

protestants  parties  to  the  proceedings. 

Copies  of  this  filing  are  on  file  with  the 

Commission  and  are  available  for  public 

inspection  in  the  Public  Reference 

Room. 

Linwood  A.  Watson.  Jr., 

Acting  Secretary. 

(FR  Doc.  98-27902  Filed  10-16-98;  8:45  am] 

BHJJNQ  CODE  tri7-01-M 

DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commiaaion 

[Docket  No.  RP9»-2S-00«1 

West  Texaa  Gas,  Inc.;  Notice  of 
Compliance  HIing 

October  13, 1998. 

Take  notice  that  by  filings  dated 
October  2. 1998  and  October  8, 1998, 
West  Texas  Gas,  Inc.  (WTG)  submitted 
for  filing  revised  tariff  sheets 
implementing  a  May  18, 1998 
Settlement  approved  by  the 
Commission's  September  17. 1998  letter 
order  in  this  proceeding.  In  accordance 
with  the  Settlement  and  the 
Commission's  order,  the  revised  tariff 
sheets  are  to  be  effective  May  1. 1998. 

Pint  Revised  Volume  No.  1 

FirstRevised  Sheet  No.  1 

Substitute  Second  Revised  Sheet  No.  2 

Substitute  Twenty-Sixth  Revised  Sheet  No.  4 

Substitute  Second  Revised  Sheet  No.  5 

First  Revised  Sheet  No.  6 

Substitute  Second  Revised  Sheet  No.  7 

First  Revised  Sheet  No.  8 

First  Revised  Sheet  No.  10 

First  Revised  Sheet  No.  11 

First  Revised  Sheet  No.  12 

Original  Sheet  No.  12A 

First  Revised  Sheet  No.  14 

Third  Revised  Sheet  No.  22 

Substitute  Third  Revised  Sheet  No.  23 

Original  Sheet  No.  23A 

Original  Sheet  No.  23B 

Substitute  Third  Revised  Sheet  No.  24 

Substitute  Third  Revised  Sheet  No.  25    - 

Substitute  Third  Revised  Sheet  No.  26 

First  Revised  Sheet  N9.  33 

Any  person  desiring  to  protest  this 
filing  should  file  a  protest  writh  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street.  N.E..  Washington.  D.C. 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filml  as  provided  in  Section  154.210  of 
the  Commission's  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 


inspection  in  the  Public  Reference 

Room. 

Linwood  A.  Watson.  Jr., 

Acting  Secretary. 

IFR  Doc.  98-27901  Filed  10-16-98: 8:45  am) 

HUJNQ  CODE  srir-oi-M 

DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Proiact  Na  20C7-013] 

Oakdale  and  Soutti  San  Joaquin 
IrrigatkMi  Districts;  Notice  of 
Avallal>illty  of  Environmental 
Assessment 

October  13, 1998. 

In  accordance  with  the  National 
Environmental  Policy  Act  of  1969  and 
the  Federal  Energy  Regulatory 
Commission's  (Commission's) 
regulations.  18  CFR  Part  380  (Order  486. 
52  F.R.  47897).  the  Commission's  Office 
of  Hydropower  Licensing  has  reviewed 
the  application  for  amendment  to  the 
approved  Reservoir  Management  Plan 
(RMP)  for  the  TuUoch  Hydroelectric 
Project.  No.  2067-013.  TTie  Tulloch 
Project  is  located  on  the  Stanislaus 
River  in  Calaveras  and  Tuolumne 
Counties.  California.  An  Environmental 
Assessment  (EA)  was  prepared,  and  the 
EA  finds  that  approving  the  amendment 
applications  would  not  constitute  a 
major  federal  action  significantly 
affecting  the  quality  of  the  human 
environment. 

Copies  of  the  EA  are  available  for 
review  in  the  Commission's  Reference 
and  Information  Center.  Room  2A.  888 
First  Street.  N.E..  Washington.  D.C 
20426.  For  further  information,  please 
contact  Ms.  Jean  Potvin,  at  (202)  219- 
0022. 

Linwood  A.  Watson,  Jr., 
Acting  Secretary. 

(FR  Doc.  98-27897  Filed  10-16-98;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
ConMnission 

[Proiact  Na  4063-004] 

Yolo  County  Flood  Control  and  Water 
Conservation  District;  Notice  of 
Availability  of  Environmental 
Assessmsnt 

October  13, 1998. 

An  environmental  assessment  (EA)  is 
available  for  public  review.  The  EA  is 
for  an  application  to  amend  the  Clear 


Lake  Hydroelectric  Project.  The 
application  is  to  amend  the  project 
exemption  to  reflect  excavation  of 
debris  and  bedrock  from  the  tailrace 
area  below  the  powerhouse,  and  the 
resulting  increases  in  hydraulic  head 
and  power  output.  The  EA  finds  that 
approval  of  the  application  would  not 
constitute  a  major  federal  action 
significantly  affecting  the  quality  of  the 
human  environment.  The  Clear  Lake 
Project  is  located  on  Cache  Creek  in 
Lake  County.  California. 

The  EA  was  written  by  staff  in  the 
Office  of  Hydropower  Licensing, 
Federal  Energy  Regulatory  Commission. 
Copies  of  the  EA  can  be  viewed  at  the 
Commission's  Refierence  and 
Information  Center,  Room  2-A,  888 
First  Street,  NE.,  Washington.  DC  20426. 
Copies  can  also  be  obtained  by  calling 
the  project  manager,  Pete  Yarrington.  at 
(202)  219-2939. 
Linwood  A.  WataoB,  |r.. 
Acting  Secretary. 
(FR  Doc  98-27900  Filed  10-16-98;  8:45  am) 

MLUNQ  COOE  •nT-ai'M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-617»-q 

Announcemsnt  Of  Staiieholders 
Meedng  on  the  Near  ReguMoiy  hnpaet 
Analysis  Framswoffc  for  ImptamanUng 
ttie  Safe  Drinking  Water  Act 
Amendments  of  1996 

AOBICY:  Environmental  Protection 

Agency. 

ACnON:  Notice  of  stakeholders  meeting. 


r:  The  U.S.  Environmental 
Protection  Agency  (EPA)  will  be  holding 
a  two  day  public  meeting  on  November 
12  and  13, 1998.  The  purpose  of  this 
meeting  is  to  have  a  dialogue  with 
stakeholders  and  the  public  at  lafge  on 
EPA's  progress  in  developing  a  new 
regulatory  impact  analysis  framework 
for  proposed  drinking  water  regulati<»s. 
The  Safe  Drinking  Water  Act 
Amendments  of  1996  require  that 
whenever  EPA  proposes  a  national 
primary  drinking  vrater  regulation,  EPA 
must  publish  a  cost-benefit  analysis. 
EPA  would  like  to  have  a  dialogue  with 
stakeholders  and  the  public  at  large  on 
the  various  components  of  this  analysis, 
including  treatment  design,  unit 
treatment  costs  and  national  costs, 
model  systems  development,  baseline 
estimates,  and  benefits  analysis.  EPA  is 
seeking  input  from  national,  state. 
Tribal,  municipal,  and  individual 
stakeholders  and  other  intwested 
parties.  This  meeting  is  a  continuation 
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of  stakeholder  meetings  that  started  in 
1995  to  obtain  input  on  the  Agency's 
Drinking  Water  Program.  These 
meetings  were  initiated  as  part  of  the 
Drinking  Water  Program  Redirection 
efforts  to  help  refocus  EPA's  drinking 
water  priorities  and  to  support  strong, 
flexible  partnerships  among  EPA.  states. 
Tribes,  local  governments,  and  the 
public.  At  the  upcoming  meeting.  EPA 
is  seeking  input  from  state  and  Tribal 
drinking  water  programs,  the  regulated 
community  (public  water  systems), 
public  health  organizations,  academia. 
environmental  and  public  interest 
groups,  engineering  Tirms,  and  other 
stakeholders  on  a  number  of  issues 
related  to  developing  the  new  regulatory 
impact  analysis  framework.  EPA 
encourages  the  full  participation  of 
stakeholders  throughout  this  process. 

DATES:  The  stakeholder  meeting  on  the 
new  regulatory  impact  analysis 
framework  for  drinking  water 
regulations  will  be  held  on  Thursday, 
November  12.  1998.  from  8:30  a.m.  to 
5:00  p.m.  EST  and  Friday,  November  13, 
1998.  from  8:30  a.m.  to  5:00  p.m.  EST. 

ADDRESSES:  To  register  for  the  meeting, 
please  contact  the  Safe  Drinking  Water 
Hotline  at  1-800-426-4791  between 
9:00  am  and  5:30  pm  EST.  Those 
registered  for  the  meeting  by  Tuesday. 
November  3. 1998,  will  receive  an 
agenda,  logistics  sheet,  and  background 
materials  prior  to  the  meeting.  Members 
of  the  public  who  cannot  attend  the 
meeting  in  person  may  participate  via 
conference  call  and  should  register  with 
the  Safe  Drinking  Water  Hotline. 
Conference  lines  will  be  allocated  on 
the  basis  of  first  reserved,  first  served. 
Members  of  the  public  who  cannot 
participate  but  want  to  submit 
comments  must  do  so  in  writing  by 
December  13,  1998,  in  order  for  their 
comments  to  be  included  in  the  meeting 
summary.  Submit  comments  to  Ben 
Smith,  at  the  U.S.  Environmental 
Protection  Agency.  401  M  Street,  SW 
(4607),  Washington.  DC.  20460  or 
smith.benOepamail.epa.gov.  The 
stakeholders  meeting  will  be  held  in 
Suite  275. 1255  23rd  Street.  NW, 
Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
general  information  on  meeting 
logistics,  or  for  information  on  the 
activities  related  to  developing  the 
regulatory  impact  analysis  framework 
and  other  EPA  activities  under  the  Safe 
Drinking  Water  Act.  please  contact  the 
Safe  Drinking  Water  Hotline  at  1-80O- 
426-4791. 

SUPPLBIKNTARY  INFORMATION: 


A.  Background 

Under  the  Safe  Drinking  Water  Act 
(SDWA)  Amendments  of  1996,  EPA 
must  provide  a  thorough  cost-benefit 
analysis,  as  well  as  comprehensive, 
informative,  and  understandable 
information  to  the  public.  The  1996 
SDWA  Amendments  require  new 
regulations  be  developed  so  as  to  ensure 
that  they  represent  a  meaningful 
opportunity  for  health  risk  reduction. 
Also  required  is  a  detailed  analysis  of 
the  relationship  between  new 
regulations  and  health  impacts, 
including  those  to  sensitive  subgroups: 
impacts  of  other  contaminants: 
treatment  objectives;  and  incremental 
impacts  above  a  baseline  that  considers 
current  regulations,  uncertainty,  and 
affordability.  EPA  must  also  consider 
the  impact  on  the  technical,  financial, 
and  managerial  capacity  of  water 
systems.  In  so  doing,  EPA  must  also  use 
the  best  available,  peer  reviewed  science 
and  metbods.  The  Amendments  provide 
EPA  with  flexibility  to  identify  and 
incorporate  new  benefits,  including 
willingness  to  pay.  In  addition.  EPA  has 
expanded  information-gathering 
authority,  and  must  consider  point-of- 
use  and  point-of-entry  devices.  After 
flrst  defining  a  maximum  contaminant 
level  (MCL),  or  treatment  technique 
standard  based  on  affordable 
technology,  EPA  must  determine 
whether  the  costs  of  that  standard 
would  be  justified  by  the  beneHts.  If  not, 
EPA  may  adjust  an  MCL  to  a  level  that 
maximizes  health  risk  reduction 
benefits  at  e  cost  that  is  justified  by  the 
benefits.  The  authority  to  adjust  the 
MCL  has  limits  that  also  require 
evaluation.  In  addition  to  the  Safe 
Drinking  Water  Act,  the  Unfunded 
Mandates  Reform  Act  and  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  impose  additional 
analytical  and  consuhative 
requirements  in  connection  with  new 
rules. 

The  upcoming  meeting  will  deal  with 
the  following  topics:  benefits-related 
projects  of  the  Health  Effects  and 
Criteria  Division  (part  of  EPA's  Office  of 
Science  and  Technology):  the  National 
Drinking  Water  Advisory  Cotindl 
benefits  working  group:  the  Children's 
Health  Guidance  Project:  model  systems 
and  industry  subcategorization:  barriers 
to  migration  towards  life-cycle  based 
technology  costing:  inter-rule  impacts; 
cost-benefit  analysis  integration  for 
upcoming  and  longer  term  goals: 
specific  draft  rep>orts  (Baseline,  Phase  I 
Treatment  Costs,  Cost  of  Capital):  and, 
of  course,  time  for  stakeholder  input 
and  comments. 


B.  Request  for  Stakeholder  Involvement 

-  EPA  has  announced  this  public 
meeting  to  hear  the  views  of 
stakeholders  on  EPA's  emerging 
framework  for  regulatory  impact 
analysis.  The  public  is  invited  to 
provide  comments  on  the  issues  listed 
above  and  other  issues  related  to  the 
framework  for  regulatory  impact 
analysis  during  the  November  12  and 
13. 1998.  meeting  or  in  writing  by 
December  13. 1998. 

Dated:  October  13. 1998. 
Wiiliam  R.  Diamond. 

Acting  Director,  Office  of  Ground  Water  and 
Drinking  Water,  Environmental  Protection 
Agency. 

[FR  Doc.  98-27928  Filed  10-16-98:  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

FRL-ei77-q 

Meeting  of  the  Small  Community 
Advitory  Subcommitt—  of  tit*  Local 
Qovammant  Advisory  Committee 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

summary:  This  meeting  is  the  third  for 
the  Small  Community  Advisory 
Subcommittee  of  the  Local  Government 
Advisory  Committee.  The  group  takes 
up  the  work  of  an  earlier  advisory  group 
known  as  the  Small  Towns  Task  Force. 
At  this  meeting,  the  subcommittee  will 
hear  presentations  about  the  Small 
Community  Activities  Inventory  Update 
and  the  small  town  Mayors'  fact  finding 
mission.  Part  of  the  meeting  will  also  be 
devoted  to  consideration  of  the 
proposed  mission  statement.  The  group 
will  also  hear  frt>m  Northampton 
County,  Virginia  officials  on  sustainable 
corrimunity  development  issues. 
Finally,  the  group  will  discuss  issues 
concerning  the  relationship  between 
state  governments  and  small 
communities  as  they  relate  to 
environmental  protection. 
Responsibility  for  the  Small  Community 
Advisory  Subcommittee  of  the  Local 
Government  Advisory  Committee  rests 
with  the  Office  of  Administrator,  Office 
of  Congressional  and  Intergovernmental 
Relations  (OCIR)  under  the  leadership  of 
Joseph  R.  Crapa,  Associate 
Administrator  for  Congressional  and 
Intergovernmental  Relations  and  Linda 
B.  Rimer.  Deputy  Associate 
Administrator  for  State  and  Local 
Relations.  OCIR  serves  as  the  Agency's 
principal  liaison  with  State  and  local 


government  officials  and  the 
organizations  which  represent  them. 

This  is  an  open  meeting  and  all 
interested  persons  are  invited  to  attend. 
Meeting  minutes  will  be  available  after 
the  meeting  and  can  be  obtained  by 
written  request  from  the  Designated 
Federal  Officer  (DFO).  Members  of  the 
public  are  requested  to  call  the  DFO  at 
the  number  listed  below  if  planning  to 
attend  so  that  arrangements  can  be  made 
to  comfortably  accommodate  attendees 
as  much  as  possible.  However,  seating 
will  be  on  a  first  come,  first  served 
basis. 

This  meeting  will  be  conducted  at  the 
Sunset  Beach  Iim  on  U.S.  Route  13  in 
Cape  Charles,  Virginia.  Those 
individuals  wishing  to  make  a  statement 
before  the  subcommittee  are  encouraged 
to  submit  a  written  statement.  From 
8:30-9:15  a.m.  on  November  6,  the 
Committee  will  hear  comments  from  the 
public.  Each  individual  or  organization 
wishing  to  address  the  Committee  will 
be  allowed  at  least  five  minutes.  Please 
contact  the  DFO  at  the  number  listed 
below  to  schedule  agenda  time.  Time 
will  be  allotted  on  a  first  come,  first 
served  basis. 

DATES:  The  meeting  will  begin  at  8:30 
a.m.  on  Wednesday,  November  4  and 
conclude  at  4:30  p.m.  on  Friday. 
November  6, 1998. 

addresses:  The  meeting  will  be  held  at 
the  Sunset  Beach  Inn,  32246  LanUord 
Highway.  U.S.  Route  13.  Cape  Charles. 
Virginia  23310. 

Ilequests  for  Minutes  and  other 
information  can  be  obtained  by  writing 
to  401  M  Street.  SW  (1305  ). 
Washington.  DC  20460. 
FOR  FURTHER  INFORMATION  CONTACT:  The 
DFO  for  this  subcommittee  is  Steven  R. 
Wilson.  He  is  the  point  of  contact  for 
information  concerning  any  Committee 
matters  and  can  be  reached  by  calling 
(202)  260-2294. 

Dated:  October  13. 1998. 
Michelle  A.  Hiller. 

Acting  Designated  Federal  Officer.  Small 
Community  Advisory  Subcommittee  of  the 
Local  Government  Advisory  Committee. 
IFR  Doc.  98-27923  Filed  10-1&-98;  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

IFRL-6177-71 

National  Drinking  Water  Advisory 
Council  Small  Systems  Implementation 
Worldng  Group;  Notice  of  Open 
Meeting 

Under  section  10(a)(2)  of  Pub.  L.  92- 
423,  "The  Federal  Advisory  Committee 


Act."  notice  is  hereby  given  that  a 
meeting  of  the  Small  Systems 
Implementation  Working  Group  of  the 
National  Driniung  Water  Advisory 
Council  established  under  the  Safe 
Driniung  Water  Act,  as  amended  (42 
U.S.C.  S300f  et  seq.).  will  be  held  on 
November  4  and  5, 1998  fitim  8:30  am 
to  5:30  pm,  at  the  Wyndham  Bristol 
Hotel,  2430  Pennsylvania  Avenue,  NW. 
Washington,  DC  20037.  The  meeting  is 
open  to  the  public,  but  due  to  past 
experience,  seating  will  be  limited. 

The  purpose  of  this  meeting  is  to 
identify  and  discuss  challenges  faced  by 
small  water  systems  in  complying  with 
the  Safe  Drinking  Water  Act .  as 
amended  in  1996.  The  meeting  is  open 
to  the  public  to  observe.  The  working 
group  members  are  meeting  to  gather 
information,  analyze  relevant  issues  and 
facts  and  discuss  options.  Statements 
will  be  taken  from  the  public  at  this 
meeting,  as  time  allows. 

For  more  information,  please  contact. 
Peter  E.  Shanaghan.  Designated  Federal 
Officer,  Small  Systems  Working  Group. 
U.S.  EPA.  Office  of  Ground  Water  and 
Drinking  Water  (4606) .  401  M  Street 
SW.  Washington.  DC  20460.  The 
telephone  number  is  202-260-5813  and 
the  email  address  is 
shanaghan.peterQepamail.epa.gov. 

Dated:  October  1 .  1998. 
Charlene  Sliaw, 

Designated  Federal  Officer.  National  Drinking 
Water  Advisory  Council. 
[FR  Doc.  98-27922  Filed  10-16-98;  8:45  ami 
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ENVIRONMENTAL  PfK>TECTION 
AGENCY 

(FRL-ei77-«l 

Alaslca:  Partial  Program  Adequacy 
Final  Determination  of  State  Class  I 
and  II  Municipal  Solid  Waste  Landfill 
Permit  Progran>— and  Partial  Program 
Adequacy  Tentative  Determination  of 
State  Class  HI  Municipal  Solid  Waste 
Landfill  Permit  Program 

AGENCY:  Environmental  Protection 

Agency. 

ACnON:  Notice. 

summary:  The  Resource  Conservation 
and  Recovery  Act  (RCRA).  as  amended 
by  the  Hazaidous  and  Solid  Waste 
Amendments  of  1984.  requires  States  to 
develop  and  implement  permit 
programs  to  ensure  that  municipal  solid 
waste  landfills  which  may  receive 
hazardous  household  waste  or  small 
quantity  generator  waste  will  comply 
with  the  revised  Federal  landfill  criteria. 
RCRA  also  requires  the  Enviroiunental 


Protection  Agency  (EPA)  to  determine 
whether  States  have  adequate  "permit" 
programs  for  municipal  landfills. 

The  Alaslia  Department  of 
Environmental  Q>nservation  (ADEC) 
and  its  Division  of  Environmental 
Health  (DEH)  applied  on  February  12. 
1996  for  a  partial  determination  of 
adequacy  under  RCRA.  EPA  reviewed 
Alaska's  application  and  subsequent 
supplemental  information  provided 
during  March  through  October  1996.  In 
the  Federal  Register  on  November  25. 
1996,  EPA  published  its  tentative 
determination  of  adequacy  for  those 
portions  of  ADEC's  Municipal  Solid 
Waste  landfill  (MSWLF)  permit  program 
that  were  adequate  to  assure  compliance 
with  the  federal  MSWLF  criteria. 
Alaslia's  application  for  partial  program 
adequacy  determination  was  made 
available  for  public  review  during  EPA's 
public  comment  period  which  ended  on 
January  23. 1997. 

During  the  period  that  EPA  was 
evaluating  the  public  comments, 
proposals  were  initiated  by  the  Alaska 
Legislature  that  included  eliminating 
the  solid  waste  program  or  reducing 
ADEC's  Solid  Waste  staff  to  less  than 
half.  The  final  budget  reductions 
established  in  late  May  1997,  for  the 
1998  fiscal  year  (FY-98),  were 
significant  but  not  as  severe  as 
originally  proposed.  (Alaska's  Fiscal 
years  begin  on  July  1.)  In  its  letter  of 
May  30. 1997.  ADEC  states  that  the  final 
dollar  budget  for  FY-98  was  set  at  13% 
lower  than  for  the  FY-97  solid  waste 
program.  In  p»articular,  the  State's 
program  for  its  Class  III  municipal 
landfills  has  been  significantly  changed. 
Details  on  the  budget  reductions  are 
discussed  in  Section  B  (State  of  Alasiea) 
of  this  docimient.  EPA  believes  that  an 
additional  EPA  pubUc  comment  period 
on  the  Class  m  program  should  be 
provided.  Consequently,  the  agency  is 
not  including  in  today's  final-partial 
approval  the  elements  of  its  tentative 
determination  of  November  25, 1996, 
that  applied  to  the  State's  Class  III 
landfill  program. 

On  August  9, 1997,  the  State  of  Alaska 
enacted  its  Environmental  Audit 
IMvilege  and  Immunity  Law.  Based  on 
the  information  provided  by  the  State 
on  this  law,  and  the  State's  application 
for  program  approval,  EPA  believes  that 
Alaslu  has  the  authority  necessary  to 
administer  a  partially  approved  RCRA 
subtitle  D  permit  program  for  municipal 
solid  waste  landfills.  Today's  partial 
approval  does  not  reflect  a  position  by 
the  agency  regarding  the  state's 
authority  to  administer  any  other 
federally  authcmzed.  delegated,  or 
approved  environmental  program. 
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Today's  document  promulgates  EPA's 
Final  Partial  approval  of  Alaska's 
program  for  the  State's  Class  I  and  Class 
II  municipal  landfills — plus  Alaska's 
criteria  for  disposal  of  hazardous  wastes 
from  Conditionally  Exempt  Small 
Quantity  Generators  (CESQG)  at  these 
two  categories  of  municipal  landfills 
exclusively.  Second,  this  document 
withdraws  the  portions  of  the  Tentative 
Partial  approval  published  in  Federal 
Register  of  November  25. 1996.  that 
addressed  the  Class  III  elements  of 
Alaska's  program.  Third,  today's 
doomient  introduces  a  new  Tentative 
Partial  approval  of  Alaska's  Class  III 
landfill  program.  It  is  based  on  Alaska's 
retaining  the  existing  2010  "simset" 
date  for  upgrading  Class  III  landfilb  to 
Class  n  status,  and  on  Alaska's  revised 
soUd  waste  budgets  and  program 
revisions.  This  third  component  also 
acknowledges  Alaska's  announced 
intention  to  eliminate  the  2010 
deadline,  provided  this  is  done  in 
accordance  with  the  procedures  and 
exemption  authority  established  by  the 
fiederal  Land  Disposal  Program 
Flexibility  Act  of  1996.  EPA's  written 
comment  on  the  procedural  aspects  of 
implementing  Class  III  exemptions 
under  ADEC's  proposed  changes  (of 
August  1, 1997)  to  its  municipal  landfill 
regulation  is  discussed  in  Section  B. 

On  and  after  the  effective  date  of 
today's  Final-Partial  approval,  the  State 
Director  will  be  able  to  allow  Class  I  and 
Class  II  landfills  to  benefit  from  the  site- 
specific  flexibility  elements  that  are 
contained  in  the  40  CFR  Part  258 
municipal  landfill  criteria.  Alaska's  sub- 
categories of  permafixtst  landfills  and 
MSW-ash  monofiUs  are  being  included 
in  today's  approval.  EPA  is  ^so 
approving  the  State's  regulatory 
requirement  that  Conditionally  Exempt 
Small  Quantity  Generator  (CESQG) 
hazardous-waste  disposal  must  be 
placed  solely  in  a  Class  I  or  Class  II 
municipal  landfill.  Alaska's  18  AAC  60 
rule  is  in  accordance  with  EPA's  recent 
regulatory  changes  that  apply  to  CESQG 
wastes. 

Financial  assurance  requirements, 
and  one  or  more  narrow  inconsistencies 
versus  Part  258  as  listed  in  the  Decision 
Section  of  this  document,  are  not 
included  in  today's  partial  approval. 
Alaska  has  included  the  addition  of 
financial  assurance  in  its  August  1997 
proposed  regulatory  changes.  (EPA 
finalized  its  own  financial  assurance  for 
local  governments  on  November  27, 
1996.)  ADEC  plans  to  revise  the 
remainder  of  its  permit  program  and 
apply  to  EPA  for  full  program  approval. 

The  portions  of  the  Alaska  program  in 
today's  Fiiul  Partial  approval  for  Class 
I  and  Class  II  municipal  landfills,  and 


the  portions  in  today's  Tentative  Partial 
approval  for  Class  in  municipal 
landfills,  are  described  in  Section  D 
(Decision)  of  this  document. 
DATES:  The  determination  of  partial 
adequacy  for  Alaska's  Class  I  and  Class. 
II  landfill  program  shall  be  effective 
October  19, 1998. 

All  Comments  on  today's  new 
tentative  partial  determination  of 
adequacy,  of  Alaska's  application  for  a 
partial  approval  with  respect  to  the 
State's  Class  III  mimidpal  landfill 
program,  must  be  received  by  EPA 
Region  10  by  the  close  of  business  on 
January  26, 1999,  Tuesday.  (There  is  no 
comment  period  on  the  Class  I  and  Class 
n  landfill  portions  of  today's  actions. 
That  period  was  provided  under  EPA's 
Tentative  Determination  of  November 
25. 1996.) 

If.  and  only  if,  sufficient  interest  in 
having  a  public  hearing  is  requested  on 
or  before  December  4, 1998,  Friday,  a 
public  hearing  to  receive  oral  and 
written  testimony  on  EPA's  tentative 
determination  will  be  held  on  January 
26.  1999,  Tuesday,  from  1:30  pjn.  until 
3:30  p.m.  If  more  time  for  receiving 
testiinony  is  needed,  EPA  may  extend 
the  closing  time  up  to  5:00  p.m.  on  this 
date.  The  hearing,  if  held,  will  be  at  the 
Federal  Building.  222  West  7th  Avenue, 
Anchorage.  Aladia.  99513.  Members  of 
ADEC  will  attend  EPA's  public  hearing. 

Requests  for  a  public  hearing  must  be 
in  writing  and  must  be  received  by  the 
EPA  contact  shown  in  this  document 
before  the  close  of  business  on 
December  4. 1998,  Friday,  and  should 
include  a  statement  on  the  writer's 
reason  for  wanting  a  public  hearing. 
EPA  will  determine,  within  twelve 
calendar  days  of  the  date  by  which 
requests  must  be  received,  whether  a 
public  hearing  is  warranted.  After  the 
twelve  days,  anyone  may  contact  the 
EPA  person  Usted  in  the  CONTACTS 
section  to  find  out  if  a  public  hearing 
will  be  held. 

ADOftESSES:  Copies  of  Alaska's 
application  for  partial  adequacy 
determination  are  available  during 
normal  working  days  at  the  following 
addresses  for  inspection  and  copying: 
three  offices  of  the  Alaska  Department 
of  Environmental  Conservation  &t>m 
8:00  a.m.  to  4:30  p.m.  at  410  Willoughby 
Avenue,  Juneau,  AK  99801.  Attn:  Ms. 
Susan  Super,  (907)-465-5350;  at  555 
Cordova  Street.  Anchorage.  AK  99501. 
Attn:  Ms.  Laura  Ogar  (907)-269-7653; 
and  at  610  University  Avenue. 
Fairbanks.  AK  99709.  Attn:  Ms.  Kris 
McCumby.  (907)-<51-2108:  and  at  the 
office  of  the  Environmental  Protection 
Agency  from  9  a.m.  to  4  p.m.  at:  U.S. 
EPA,  Region  10  Library.  1200  Sixth 


Avenue.  Seattle.  WA  98101;  library 
telephone  206-553-1259.  All  written 
comments  on  this  tentative 
determination  must  be  sent  to  U.S.  EPA 
Region  10. 1200  Sixth  Avenue,  mail 
code  (WCM-128).  Seattle.  WA  98101. 
Attn:  Mr.  Steven  B.  Sharp. 
FOR  FURTHER  MFORMATKM  AND  TO 
REQUEST  A  PUBLIC  HEARINQ,  CONTACT:  Mr. 
Steven  B.  Sharp,  mail  code  (WCM-128). 
U.S.  EPA  Region  10. 1200  Sixth  Avenue, 
Seattle.  WA.  98101;  fax  (206)-553-8509. 
telephone  (206)-553-6517. 
SUPPLEMENTARY  MFORMATION: 

A.  Background 

On  October  9. 1991.  EPA  promulgated 
revised  Criteria  (40  CFR  Part  258)  for 
municipal  solid  waste  landfills 
(MSWLFs).  Section  4005(c)(1)(B)  of 
Subtitle  D  of  the  Resource  Conservation 
and  Recovery  Act  (RCRA),  as  amended 
by  the  Hazardous  and  Solid  Waste 
Amendments  of  1984  (HSWA),  requires 
States  to  develop  and  implement  permit 
programs  to  ensure  that  MSWLFs 
comply  with  the  Federal  Criteria  under 
Part  258.  Section  4005(c)(1)(C)  requires 
that  EPA  determine  the  adequacy  of 
State  mimidpal  solid  waste  landfill 
permit  programs  to  ensure  that  facilities 
comply  with  the  revised  Federal  Criteria 
(40  CFR  Part  258)— but  does  not 
mandate  issuance  of  a  rule  for  such 
determinations.  EPA  is  currently 
developing  an  approval  rule  and 
published  a  proposed  version  in  the 
1/26/96  Federal  Register.  The 
relationship  to  Tribal  programs  is 
discussed  later  in  this  section. 

Although  not  mandated  by  RCRA, 
EPA  proposed  in  the  Federal  Register 
(61  FR  2584)  on  January  26, 1996,  a  rule 
that  specifies  the  requirements  which 
State  (emd  Tribal)  programs  must  satisfy 
to  be  determined  adequate.  The  name  of 
this  rule  was  the  State/Tribal 
Implementation  Rule  (STIR).  The  basis 
for  EPA's  inclusion  of  Tribal  approvals 
in  the  STIR  was  discussed  in  the 
preamble  to  the  proposal. 

Subsequent  to  EPA's  publishing  the 
proposed  STIR  rule,  the  United  States 
Court  of  Appeals  for  the  District  of 
Columbia  Circuit  issued  its  opinion  on 
a  petition  from  plaintiffs  concerning 
EPA's  approval  of  the  solid  waste 
program  of  the  Campo  Band  of  Mission 
Indians.  In  its  opinion  filed  on  October 
29.  1996.  the  Court  determined  that  EPA 
lacks  authority  under  RCRA  to  approve 
the  solid  waste  management  plan 
(program]  of  an  Indian  Tribe. 
Consequently,  EPA  is  currently  limiting 
its  solid  waste  program  approvals  to 
State  programs.  EPA  expects  to  finalize 
the  STIR  rule  in  the  near  future  with 
removal  of  the  elements  relating  to 


approval  of  Tribal  programs.  In  the 
interim.  EPA  is  now  using  the  name 
"State  Implementation  Rule"  (SIR)  for 
reference  to  the  proposed  STIR  rule  of 
January  26,  1996.  (Federal  Register.  61 
FR  2584)  and  for  reference  to  the 
existing  STIR  guidance  of  1993  that  EPA 
has  used  in  connection  with  State 
approvals.  The  Federal  Court  observed, 
in  the  Campo  Band  decision,  that  the 
Band  could  seek  EPA  approval/ruling 
for  a  site-specific  regulation  as  a  way  of 
obtaining  access  to  the  flexibility  that  is 
available  to  approved  States.  EPA  has 
developed  a  petition-procedure 
guidance  for  handling  Tribal  flexibility 
requests. 

Since  RCRA  does  not  mandate  that  a 
rule  must  be  in  place.  EPA  has  approved 
and  will  continue  to  approve  adequate 
State  MSWLF  permit  programs  as 
applications  are  submitted.  These 
approvals  are  not  dependent  on  final 
promulgation  of  the  SIR.  Prior  to  the 
final  promulgation  of  SIR,  adequacy 
determinations  will  be  made  based  on 
the  statutory  authorities  and 
requirements.  In  addition.  States  may 
use  the  proposed  rule  of  January  26. 
1996.  as  an  aid  in  interpreting  these 
requirements.  EPA  believes  that  early 
approvals  have  an  important  benefit. 
Approved  State  permit  programs 
provide  interaction  between  the  State 
and  the  owner/operator  regarding  site- 
specific  permit  conditions.  Only  those 
owners/operators  located  in  States  with 
approved  f>ermit  programs  can  use  the 
site-specific  flexibility  provided  by  Part 
258  to  the  extent  the  State  permit 
pr^vm  allows  such  flexibilitv. 

EPA  notes  that  regardless  ot  the 
approval  status  of  a  state  program  and 
the  permit  status  of  any  facility,  the 
federal  landfill  criteria  will  apply  to  all 
permitted  and  unpermitted  MSWLF 
facilities.  The  exemption  authority  in 
the  Land  Disposal  Program  Flexibility 
Act  of  1996.  that  pertains  only  to 
certain-village  landfills  in  Aiaska.  is 
discussed  in  Section  B  (State  of  Alaska) 
of  this  document. 

EPA  has  allowed,  and  has  also 
proposed  in  the  SIR  to  allow,  partial 
approvals  if:  (1)  The  Regional 
Administrator  determines  that  the  State 
permit  program  largely  meets  the 
requirements  for  ensuring  compliance 
with  Part  258;  (2)  changes  to  a  limited 
part(s)  of  the  State  permit  program  are 
needed  to  meet  these  requirements;  and. 
(3)  provisions  not  included  in  the 
partially  approved  portions  of  the  State 
permit  program  are  a  clearly  identifiable 
and  separable  subset  of  Part  258.  These 
requirements  will  address  the  potential 
problems  posed  by  the  dual  State  and 
Federal  regulatory  controls  following 
the  October  9. 1993.  effective  date,  and 
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amended  dates  thereof,  of  the  Federal 
regulations.  On  each  effective  date. 
Federal  rules  covering  any  portion  of  a 
State's  program  that  has  not  received 
EPA  approval  continues  to  be 
enforceable  through  the  citizen  suit 
provisions  of  RCRA  7002.  Owners  and 
operators  of  MSWLFs  subject  to  such 
dual  programs  must  understand  the 
applicable  requirements  and  comply 
with  them.  In  addition,  those  portions  of 
the-Federal  program  that  are  in  effect 
must  mesh  well  enough  with  the 
approved  portions  of  the  State  program 
to  leave  no  significant  gaps  in  regulatory 
control  of  MSWLF's.  Partial  approval 
would  allow  the  EPA  to  approve  those 
provisions  of  the  State  permit  program 
that  meet  the  requirements  and  provide 
the  State  time  to  make  necessary 
changes  to  the  remaining  portions  of  its 
program.  As  a  result,  owners/operators 
will  be  able  to  work  with  the  State 
permitting  agency  to  take  advantage  of 
the  Criteria's  flexibility  for  those 
portions  of  the  program  which  have 
been  approved. 

EPA  has  approved  portions  of  over  46 
SUte  MSWLF  permit  programs  prior  to 
the  promulgation  of  the  final  SIR.  EPA 
interprets  the  requirements  for  States  to 
develop  "adequate"  programs  for 
permits  or  other  forms  of  prior  approval 
to  impose  several  minimum 
requirements.  First,  each  State  must 
have  enforceable  standards  for  new  and 
existing  MSWLFs  that  are  technically 
comparable  to  EPA's  revised  MSWLF 
criteria.  Next,  the  State  must  have  the 
authority  to  issue  a  permit  or  other 
notice  of  prior  approval  to  all  new  and 
existing  MSWLFs  in  its  jurisdiction.  The 
State  also  must  provide  for  public 
participation  in  permit  issuance  and 
enforcement  as  required  in  section 
7004(b)  of  RCRA.  Finally.  EPA  believes 
that  the  State  must  show  that  it  has 
sufficient  compliance  monitoring  and 
enforcement  authorities  to  take  spedfic 
action  against  any  owner  or  operator 
that  fails  to  comply  with  an  approved 
MSWLF  program. 

All  municipal  solid  waste  in  Alaska 
must  be  disposed  in  a  landfill  which 
meets  these  criteria.  This  includes  ash 
trom  municipal  solid  waste  incinerators 
that  is  determined  to  be  non-hazardous. 
As  provided  in  the  Odober  9.  1991. 
municipal  landfill  rule.  EPA's  Subtitle  D 
standards  were  set  to  take  effed 
nationwide  in  Odober  1993.  The 
effedive  dates  for  certain  portions  of  the 
criteria  were  subsequently  postponed, 
with  most  all  of  the  EPA  standards 
becoming  effedive  as  of.  or  before. 
October  9. 1997.  On  April  7, 1995.  EPA 
issued  a  Federal  Register  Rule 
extending  the  effedive  date  of  the  40 
CFR  Part  258.  Subpart  G  requirements 


relating  to  Financial  Assurance  imtii 
April  9, 1997.  and  for  small  MSWLFs 
that  meet  the  conditions  of  §  258.1(0(1) 
jmtil  Odober  9. 1997.  Consequently, 
any  portions  of  the  Federal  Qiteria 
which  are  not  included  in  an  approved 
State  program,  by  the  applicable 
effedive  dates,  would  apply  diredly  to 
the  owner/operator  without  any 
approved  State  flexibiUty. 

On  November  27. 1996.  EPA 
promulgated  its  rule  for  Financial 
Assurance  Mechanisms  for  Local 
Government  Owners  and  Operators  of 
MSWLFs.  This  rule  adds  paragraph  (c). 
as  an  amendment  to  §  258.70  of  Subpart 
G.  It  allowed  the  diredor  of  an  approved 
State  to  waive  the  financial  assurance 
requirements  of  Subpart  G  up  to  April 
9. 1998.  for  good  cause  if  an  owner  or 
operator  makes  a  satisfadory 
demonstration,  per  new  paragraph  (c). 
to  the  State  Diredor. 

EPA  Regions  will  determine  whether 
a  State  has  submitted  an  "adequate" 
program  based  on  the  interpretation 
outlined  above.  EPA  expects  States  to 
meet  all  of  these  requirements  for  all 
elements  of  a  MSWLF  program  before  it 
gives  full  approval  to  a  MSWLF 
program.  EPA  also  is  requesting  States 
seddng  partial  program  approval  to 
provide  a  schedule  for  the  submittal  of 
all  remaining  portions  of  their  MSWLF 
permit  programs.  EPA  dtes  in  the 
proposed  SIR  rule  that  submission  of  a 
schedule  is  mandatory. 

B.  SUte  of  Alaska 

Over  the  past  several  years  and 
earlier,  Alaska  has  developed  an 
extensive  and  pradicable  approach  to 
management  of  many  types  of  non- 
hazardous  solid  waste  including 
munidpal  waste— end  to  increased 
protedion  of  human  health  and  the 
environment.  During  1993  through  1995 
the  state  revised  a  broad  range  of  its 
disposal  regulations.  Concurrently, 
AI^C  reorganized  in  a  manner  that  by 
the  simimer  of  1996  had  already  begun 
shoviring  results  in  terms  of  greater 
communication  with  small  landfills. 
The  Alaska  Department  of 
Environmental  Conservation  (AI%C) 
has  assigned  solid  waste  management  to 
its  Division  of  Environmental  Health 
(DEH),  which  oversees  the  entire 
program.  Solid  Waste  receives 
assistance  from  other  programs  within 
DEH,  and  to  a  small  extent  from  other 
Divisions  of  ADEC,  for  improving  waste 
management  in  small  and  remote 
commimities.  An  element  of  the 
regulatory  upgrades  was  extensive 
revision  of  the  criteria  for  municipal 
solid  waste  disposal  facilities.  Alaska 
went  public  with  its  proposed 
regulations  in  Septeml>er  1993  and,  after 
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the  public  comment  period,  issued  a 
revised  proposal  in  Septemtwr  1994 
'  with  a  second  comment  period.  ADEC's 
new  rule  became  effective  on  January 
28,  1996.  It  was  revised,  primarily  for 
addition  of  a  new  fee  structure,  on  June 
28.  1996.  In  autumn  1997.  DEH  Tilled 
the  two  vacancies  that  had  been  open 
for  over  a  year,  thus  bringing  its  solid 
waste  staff  up  to  the  level  budgeted  by 
the  legislature  in  1997  and  1998  and 
further  assuring  effective 
implementation  of  its  program.  Alaska's 
18  AAC  60  also  includes  a  requirement 
that  all  conditionally  exempt  small 
quantity  generator  (CESQG)  waste  must 
be  disposed  of  in  a  Class  I  or  Class  II 
municipal  landHll.  In  this  respect 
(which  is  discussed  in  more  detail 
below),  Alaska  is  one  of  about  twenty 
States  that  already  have  achieved  this 
level  of  regulatory  protection.  Today's 
action  on  the  portions  being  approved  is 
an  endorsement  by  EPA  of  the 
proflciency  of  Alaska's  program  for 
Class  I  and  Class  II  municipal  landRUs 
in  particular.  It  is  also  connrmation  that 
EPA  believes  that  the  State,  with  its 
existing  program  for  Class  III  landfills, 
is  in  the  best  position  to  administer 
solid  waste  disposal  oversight  and 
assistance  for  very  small  landfills  in 
Alaska. 

On  February  12, 1996.  Region  10 
received  Alaska's  application  for  a 
partial  program  adequacy 
determination.  EPA  responded  within 
the  required  30  days  that  Alaska's 
application  for  approval  of  its  municipal 
solid  waste  landnll  permit  program  was 
administratively  complete.  Alaska 
provided  clarifying  written  information, 
as  additions  to  its  application,  during 
the  period  that  EPA  conducted  its 
review.  The  agency  published  on 
November  25,  1996,  in  the  Federal 
Register  (61  FR  60000)  its  tentative 
determination  that  most  portions  (as 
noted  in  the  discussions  therein]  of  the 
State's  municipal  solid  waste  landfill 
(MSWLF)  program  would  ensure 
compliance  with  the  revised  Federal 
Criteria.  The  MSWLF  program  is  a 
component  of  the  Solid  Waste 
Management  Program  of  ADEC  that 
covers  a  wide  range  of  non-hazardous 
solid  wastes.  Portions  of  the  Alaska 
MSWLF  program  that  do  not  currently 
meet  the  Federal  requirements  and  can 
only  be  revised  through  their  regulation 
revision  process,  which  may  require 
action  by  the  State  legislature,  are  not 
being  requested  by  Alaska  for  EPA 
approval  at  this  time. 

In  the  Notice  of  tentative 
determination,  EPA  announced  the 
availability  of  the  application  for  public 
comment.  Although  not  required  by 
RCRA.  EPA  offered  to  hold  a  public 


hearing  on  January  23,  1997.  EPA 
determined  on  January  6, 1997,  that 
there  was  not  sufficient  interest  to  hold 
a  public  meeting.  The  public  comment 
period  ended  on  the  January  23,  1997. 

During  the  period  that  EPA  was 
reviewing  and  evaluating  the  public 
comments,  proposals  were  initiated  by 
the  Alaska  Legislature  in  early  1997 
either  to  eliminate  the  Solid  Waste 
program  or  to  reduce  ADEC's  Solid 
Waste  staff  to  less  than  half.  Region  10 
of  EPA  officially  suspended  its  review 
on  March  14  pending  the  outcome  of  the 
deliberations.  The  final  action,  near  the 
end  of  May,  was  not  as  severe.  (EPA's 
review  was  recommenced  on  June  10.) 
However,  the  Legislatxire  significantly 
reduced  the  budgeted  dollar  amounts 
and  number  of  personnel  for  the  1998 
Fiscal  year  (FY-98)  that  began  on  July 
1, 1997.  As  a  result,  new  planning  was 
initiated  by  ADEC  in  May  and  changes 
were  made  to  its  solid  waste  program 
activities — some  of  which  are 
significantly  different  fit>m  the  program 
described  in  the  application  of  1996.  In 
particular,  the  State's  program  for  its 
Class  in  landfills  has  been  changed,  as 
described  in  the  following  paragraph. 
Consequently,  EPA  is  withdrawing  the 
elements  of  its  tentative  approval  of 
November  25. 1996.  that  applied  to  the 
Class  in  landfill  component  of  the 
application — and  today  is  introducing  a 
new  tentative  partial  approval  for  the 
Class  in  program. 

In  its  letters  of  May  30. 1997.  and 
August  8, 1997.  ADEC  wrote  EPA  that, 
after  reviewing  the  impact  of  the  budget 
cuts,  it  is  confident  it  can  adequately 
administer  the  solid  waste  permit 
program  in  Alaska.  The  May  30  letter 
cites  that  the  final  budget  reduced  the 
solid  waste  program  by  13%  for  FY-98. 
versus  FY-97,  and  that  the  cuts  will 
necessitate  the  loss  of  two  positions. 
The  August  8  letter  clarified  that  the 
reduction  of  the  two  positions  was  split 
between  two  Divisions  of  ADEC — which 
resulted  in  the  loss  of  only  one  position 
by  the  Solid  Waste  program.  The  two 
letters  inform  EPA  that  certain  program 
elements,  mostly  with  regard  to  very 
small  landfills,  will  be  postponed  or 
converted  to  lower-cost  methods  in  FY- 
98,  such  as  limiting  technical  assistance 
to  fact  sheets  or  brochures  and  reducing 
its  field  activities.  The  Class  III  outreach 
program  will  now  be  centered  in 
Fairbanks  instead  of  Juneau.  It  will  rely 
on  phone  calls  and  fact  sheets  to 
supplement  field  travel  to  small 
communities.  The  letters  also  cite  that 
ADEC  is  not  using  the  staff  of  the 
division  of  State  Public  Service  (SPS) 
exactly  the  way  it  foresaw  in  the 
Memorandum  of  Agreement  (MOA) 
between  SPS  and  the  Division  of 


Environmental  Health  (DEH).  However, 
ADEC  does  work  with  SPS  to  identify 
issues  of  local  concern  which  can  help 
make  the  permitting  process  smoother. 
ADEC  points  out  that,  in  addition  to 
SPS  support,  it  has  been  successful  in 
using  Environmental  Health  Officers  for 
doing  inspections  at  Class  in  MSW 
landfills  in  remote  locations.  Solid 
waste  also  coordinates  with  staff  of 
other  ADEC  programs  that  travel  to 
remote  villages.  ADEC  expects  to 
eventually  reduce  the  number  of  Class 
in  landfills. 

The  May  30, 1997,  letter  also  states 
that  the  total  number  of  known  Class  n 
landfills  is  thirty  two.  This  is  twelve 
more  than  shown  in  the  February  1996 
application.  However,  the  letter 
highlights  that  the  new  FY-98  program 
now  specifically  assigns  eight  hill  time 
employees  to  the  Class  I  and  Class  n 
municipal  solid  waste  component  of  its 
program.  The  letter  also  says  that  the 
positions  to  be  eliminated  are  those  that 
provide  mostly  technical  assistance 
rather  than  permitting  activities.  The 
MSW  landfill  has  been  made  a  separate 
element  in  ADEC's  solid  waste  budget, 
which  will  be  funded  by  a  mix  of  user 
fiees  and  state  general  funds.  In  addition, 
the  Legislature  directed  that  the 
industrial  and  commercial  solid  waste 
landfill  permit  program  shall  be  a 
sep>arate,  self  supporting  element 
funded  almost  entirely  by  user  fees.  In 
its  proposed  regulatory  changes  of 
August  1 .  1997,  ADEC  included 
significant  increases  in  user  fees  for 
industrial/commercial  waste  landfills. 

Based  on  a  compromise  by  EPA  and 
ADEC  in  1993  and  1994.  Alaska's 
current  regulation.  18  AAC  60,  requires 
that  all  Class  m  landfills  must,  by 
October  9.  2010.  upgrade  to  meet  the 
requirements  for  Class  n  landfills. 
(Without  this  compromise,  all  active 
Class  ni  landfills  would  have  had  to 
upgrade  to  the  40  CFR  Part  258 
standards  by  October  9. 1997,  or  stop 
receiving  waste  by  that  date.)  On  August 
1. 1997.  ADEC  published  its  proposal  to 
make  changes  to  Alaska's  18  AAC  60 
rule,  which  include  elimination  of  the 
2010  deadline.  EPA  submitted  a  letter  of 
comment  on  September  30, 1997,  which 
focused  on  the  need  to  follow  the 
procedures  that  the  LDPF  Act  specifies 
for  implementing  exemptions — 
including,  for  example,  removal  of  the 
2010  sunset  date.  This  was  the  only 
element  of  the  proposed  changes  that 
EPA's  letter  commented  upon.  ADEC's 
other  proposed  changes  that  relate  to  the 
municipal  solid  waste  program  will 
maintain  an  equal  or  better  level  of 
adequacy,  and  environmental 
protection,  with  respect  to  review  and 
approval  of  the  State's  solid  waste 
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program.  Elimination  of  the  2010 
deadline,  can  be  done  at  any  time  after 
the  Governor  of  Alaska  has  issued 
certifications  and  ADEC  has  made  State- 
wide exemptions  fiom  all  40  CFR  Part 
258  criteria  which  are  more  stringent 
than  the  18  AAC  60  requirements  for 
Class  in  village  landfills — and  still  be  in 
keeping  with  today's  approval.  The 
certification  procedure  and  exemption 
authority  was  established  by  Congress 
as  an  amendment  to  the  SoUd  Waste 
Disposal  Act  (SWDA).  entitled  the  Land 
Disposal  Propam  Flexibility  Act  of  1996 
(LDPF  ACT).  The  details  of  the  act  itself 
are  described  in  the  Small  Landfills  sub- 
section below. 

BPA  has  evaluated  the  public 
comments,  as  discussed  in  Section  C.  on 
its  Tentative  Partial  determination  of 
November  25, 1996.  with  respect  to  the 
program  for  Class  I  and  Class  n 
municipal  landfills.  (Comments  that 
were  received  on  the  Class  m 
component  of  that  Notice  will  be 
evaluated,  where  applicable,  together 
with  comments  that  are  received  during 
the  new  comment  period  of  today's 
action.)  Region  10  has  also  reviewed 
ADEC's  mid-1997  revisions  to  its 
program  to  accommodate  the  reduced 
budget.  EPA  believes  that 
environmental  protection  in  relation  to 
needs  and  practicable  capabilities  will 
be  achieved  by  promulgating  final- 
partial  approval  of  AOEC's  program  for 
Alaska's  Class  I  and  Class  U  categories 
of  municipal  landfills,  and 
simultaneously  proposing  a  new 
tentative  approval  of  the  Class  W 
program.  On  and  after  the  effective  date 
of  today's  Final-Partial  approval,  the 
State  Director  will  be  able  to  allow  Class 
I  and  Class  U  municipal  landfills  to 
benefit  from  the  flexioility  elements  that 
are  contained  in  the  Part  258  federal 
criteria. 

As  cited  in  the  Notice  of  Tentative 
Partial  approval.  EPA  and  ADEC 
concluded  that  a  small  nimiber  of 
additional  portions  (which  are 
discussed  below)  of  the  ADEC  program 
requirements  do  not  minxH'  the  federal 
solid  waste  program  criteria  of  40  CFR 
Part  258  or  the  guidance  in  the  SIR 
manual  and  proposed  rule.  However, 
the  state's  practices  or  policies  on  these 
portions  adequately  meet  the  goals  and 
standards  of  the  SIR  guidance  and  Part 
258  on  a  performance  basis. 

Today's  document  contains  three 
separate  elements  in  the  Decision 
section.  It  promulgates  EPA's  Final 
Partial  approval  of  Alaska's  program  for 
the  State's  Class  I  and  Class  n  municipal 
solid  waste  landfills — plus  Alaska's 
criteria  that  all  disposal  of  hazardous 
wastes  from  Conditionally  Exempt 
SmaU  Quantity  Generators  (CESQG) 


must  go  to  these  two  Classes  of 
municipal  landfills  exclusively.  Second, 
this  document  withdraws  the  portions 
of  the  Tentative  Partial  approval 
published  in  the  Federal  Register  of 
November  25. 1996.  that  addressed  the 
Class  in  elements  of  Alaska's  program. 
Third,  today's  docmnent  proposes  a 
new  Tentative  Partial  approval  of 
Alaska's  Class  ffl  landfill  program  based 
on  the  1906  application  with  its 
subsequent  modifying  documents  that 
relate  to  ADEC's  revised  budget  and 
program  changes  to  date.  The  third 
component  of  today's  document  also 
acknowledges  Alan's  intention  to 
eliminate  the  2010  "sunset"  date  for 
Class  m  landfills,  and  to  grant  certain 
exemptions  for  Class  U  landfills, 
provided  these  changes  are  done  in 
accordance  with  the  procedures  and 
exemption  authority  granted  to  the 
Governor  by  the  LDPF  Act. 

The  portions  of  the  Alaska  program 
that  are  included  in  today's  final  partial 
approval,  and  those  portions  not  being 
approved,  for  Class  I  and  Class  n 
municipal  landfills  are  listed  in  the 
Decision  Section  of  this  document.  With 
respect  to  today's  new  tentative  partial 
approval  for  Class  m  landfills.  Alaska's 
application  of  February  1996  as  updated 
through  early  November  1996.  together 
with  the  1997  changes  and  letters  from 
ADEC  to  EPA,  is  available  for  public 
review  and  comment  during  the  period 
announced  in  today's  document.  The 
locations  where  the  State's  application 
may  be  reviewed  are  listed  above  in  the 
AOORESSES  section. 

Alaska's  schedule  is  to  achieve  final- 
full  approval  of  its  solid  waste  program 
within  two  years  of  EPA's  pnxnulgation 
of  final-partial  approval.  In  the  cover 
letter  of  its  application.  ADEC  cited  that 
it  will  revise  its  regulations  soon  after 
EPA  has  promulgated  the  final  version 
of  its  Local  Government  Financial 
Assurance  rule  and  will  then  apply  for 
full  approval.  EPA's  final  version  of  this 
rule  was  promulgated  in  the  Federal 
Register  on  November  27, 1996. 
Therefore.  Alaska  expects  it  will  finalize 
changes  to  its  18  AAC  60  criteria,  that 
will  include  financial  assurance 
mechanisms  as  a  requirement  for  MSW 
landfills,  in  time  to  meet  this  schedule. 
In  addition,  the  plaimed  minor 
regulatory  changes  that  are  discussed  in 
this  document  ^ould  also  have  been 
completed  by  ADEC  before  the  state 
applies  for  full  approval.  EPA  believes 
that  the  state's  schedule  is  reasonable. 

Sewage  and  Biosolids 

In  today's  final  partial  approval  of 
Alaska's  Solid  Waste  Program.  EPA  is 
not  proposing  approval  under  the  Clean 
Water  Act.  with  respect  to  the  treatment. 


storage,  landspreading,  or  disposal  of 
sewer  solids,  biosolids,  sludge,  and 
other  wastes  that  are  addressed  in  EPA's 
regulations  under  40  CFR  Part  503  and 
related  parts.  The  SIR  process  for  State 
approvals  focuses  on  the  municipal 
solid  waste  permit  program — ^wiUiout 
expressing  any  opinion  on  the  other 
programs  that  are  addressed  in  Alaska's 
solid  waste  management  rule  (18  AAC 
60)  of  June  28. 1996.  With  respect  to 
sewage  and  biosolids  wastes,  the  only 
criteria  in  Alaska's  rule  that  are  being 
approved  today  are  those  that 
correspond  to  EPA's  40  CFR  Part  258 
municipal  landfill  criteria. 

Indian  Country 

In  preparing  and  reviewnng  the  Alad^a 
application.  ADEC  and  Region  10  have 
tal^n  into  consideration  the  needs  and 
status  of  recognized  Indian  Tribes  and 
Alaska  Native  Villages.  Today's  final 
partial  approval  of  the  State  of  Alaska's 
solid  waste  program  does  not  extend  to 
"Indian  Country"  located  in  Alaska,  as 
defined  in  18  U.S.C  1151.  Because  the 
extent  of  Indian  Country  is  currently 
unknown  and  in  litigation,  the  exact 
boundaries  of  Indian  Country  have  not 
been  established.  Lands  acknowledged 
to  be  Indian  Country  include  the 
Annette  Island  Reserve,  and  trust  lands 
identified  as  Indian  Coimtry  by  the 
United  States  in  Klawock,  Kake.  and 
Angoon.  By  approving  Alaska's  solid 
waste  program.  EPA  does  not  intend  to 
affect  the  rights  of  Federally  recognized 
Indian  Tribes  in  Alaska,  nor  does  it 
intend  to  limit  the  existing  rights  of  the 
State  of  Alaska,  nor  does  it  intend  to 
modify  the  State's  new  exemption 
authority  with  respect  to  certain  small 
villages  in  Alaska. 

Small  Landfills 

Alaska  defines  Class  U  municipal 
landfills  as  those  that  receive  twenty 
tons  per  day  or  less  on  an  annual 
average  and  meet  specifications  that 
include  the  federal  $  258.1(0(1)  arid  or 
remote  small-landfill  qualifying  criteria. 
Alaska  defines  its  Class  m  landfills  as 
those  that  receive  five  tons  per  day  or 
less  and  meet  the  specifications  in 
Alaska's  18  AAC  60.300(c)(3).  which  do 
not  include  all  of  the  §  258.1(fKl) 
quahfying  criteria  for  small  landfills. 
Alaska's  18  AAC  60  contains  Hexibility 
for  Class  m  landfills  that  includes  less 
stringent  requirements  than  the  Part  258 
allows  for  small  MSWLFs. 

Over  the  recent  past,  two  methods  of 
addressing  small  landfills  in  Alaska 
have  been  developed.  The  first  was  a 
compromise  between  Region  10  and 
ADEC  in  1993  and  1994,  that  agreed 
upon  regulatory  language  in  18  AAC  60 
that  now  says:  "After  October  9.  2010. 
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all  MSWLFs  must  meet  the  standards 
applicable  to  either  a  Class  I  or  Class  II 
MSWLF  or  close  in  accordance  with  this 
chapter."  The  delay  to  2010  for  Class  III 
landfills,  versus  the  effiactive  dates  in  40 
CFR  Part  258.  was  based  on  the 
practicable  capabilities  of  the  small 
communities  affected  and  on  conditions 
that  are  unique  in  Alaska  versus  the  rest 
of  the  nation.  The  State  of  Alaska,  and 
also  EPA  via  limited  support  directly  to 
certain  communities,  has  been  working 
toward  successive  improvements  at 
Class  III  landfills  to  the  extent  such    - 
compliance  is  economically  and 
practicably  achievable. 

The  second  method  was  established 
when  Congress  passed  a  new  statute 
after  Alaska  had  finalized  its  solid  waste 
rule  and  had  submitted  its  application 
for  program  approval  to  EPA  Region  10. 
Several  elements  of  the  new  act  address 
small  landfills  in  Alaska.  This  federal 
statute.  Public  Law  104-119,  entitled 
the  "Land  Disposal  Program  Flexibility 
Act  of  1996"  (LDPF  Act),  became 
effective  on  March  26, 1996,  as  an 
amendment  to  the  Solid  Waste  Disposal 
Act(SWDA). 

NalK  This  act  U  diftBrent  than  the 
"Regulatory  Flexibility  Act  of  1996"  that 
addresses  aconomic  impacts  of  a  wide  range 
of  fisdenl  programs,  and  which  is  refBrred  to 
near  the  end  of  this  document. 

Subsection  (5)  of  Section  3(a)  of  the 
LDPF  Act  reads,  verbatim,  as  follows: 
"ALASKA  NATIVE  VILLAGES— Upon 
certification  by  the  Governor  of  the  State 
of  Alaska  that  application  of  the 
requirements  described  in  paragraph  (1) 
to  a  solid  waste  landfill  unit  of  a  Native 
village  (as  defined  in  section  3  of  the 
Alaska  Native  Claims  Settlement  Act  (16 
U.S.C.  1602))  or  unit  that  is  located  in 
or  near  a  small,  remote  Alaska  village 
would  be  infiaasible,  or  would  not  be 
cost-effective,  or  is  otherwise 
inappropriate  because  of  the  remote 
location  of  the  unit,  the  State  may 
exempt  the  unit  from  some  or  all  of 
those  requirements.  This  paragraph 
shall  apply  only  to  solid  waste  landfill 
units  that  dispose  of  less  than  20  tons 
of  municipal  solid  waste  daily  on  an 
annual  average." 

Note:  The  reference  to  "paragraph  (1)"  in 
the  above  text  is  to  paragraph  (1)  of  section 
4010»  of  SWDA.  The  exemption  authority  in 
subsection  (5)  of  the  LDPF  Act  is  granted  to 
Alaska  only. 

Therefore,  Class  n  and  Class  m 
landfills  for  which  such  certification  is 
made  by  the  Governor  of  Alaska  and 
which  are  exempted  by  the  State,  under 
authority  of  this  new  amendment,  from 
some  or  all  portions  of  the  Part  258 
criteria  will  not  be  subject  to  the 
citizens  suit  provision  of  Section  7002 


of  RCRA  as  to  those  exemptions.  Under 
this  new  Act,  certain  small  village 
landfills  could  be  exempted  from  the 
need  to  upgrade  to  the  federal  Part  258 
standards  until  a  time  as  established  by 
the  State  of  Alaska. 

ADEC  dted  in  the  narrative  simimary 
of  its  application  for  program  approval, 
and  made  reference  in  its  letter  of  May 
30, 1997,  that  the  State's  intention  is  to 
remove  the  2010  deadline  from  its 
existing  regulation.  The  May  30  letter 
pointed  out  that  ADEC  plans,  with 
action  by  the  Governor's  office,  to  waive 
some  requirements  on  a  statewide 
basis — but  only  as  needed  to  implement 
those  provisions  already  included  in  the 
State's  regulations.  Any  additional 
exemptions  would  be  on  a  case-by-case 
basis  and  closely  reviewed  for 
appropriate  justification.  In  follow-up  to 
this  plan,  ADEC's  newly  proposed 
change  to  its  solid-waste  regulations, 
published  on  August  1, 1997,  is  deleting 
the  existing  2010  sunset  date 
requirement  frt>m  the  18  AAC  60  rule  of 
1996. 

At  the  time  when  all  Class  III  landfills 
have  either  upgraded  to  Class  11 
standards,  or  have  been  permanently 
exempted  by  the  State  under  the  LDPF 
Act  frt>m  the  elements  of  40  CFR  Part 
258  that  are  more  stringent  than  the 
Class  in  criteria  in  18  AAC  60,  the  2010 
simset  date  in  Alaska's  rule  would 
become  redundant  and  could  be 
removed  unilaterally  by  ADEC  without 
affecting  today's  approval.  Alaska's 
existing  Class  D  landfill  regulations 
meet,  or  exceed,  the  federal  criteria  in 
Part  258. 

The  exemption  authority  in 
subsection  (5)  of  the  LDPF  Act  is 
granted  to  the  State  of  Alaska  only.  The 
State  may  be  considering  a  broad  short- 
term  exemption  to  provide  a  bridge 
until  a  final  plan  is  developed  for 
ensuring  environmental  protection  that 
is  consistent  with  community  resources 
and  capabilities.  EPA  supports  the 
State's  approach  to  achieve  continued 
improvement  at  village  landfills  that 
require  more  time.  Standard  factors 
such  as  climate,  hydrogeological 
conditions,  and  risk  are  important 
considerations  in  determining 
improvement  plans. 

m  addition,  subsection  (6)  of  the 
LDPF  Act  mandate  that  the  EPA  shall, 
within  two  years,  promulgate  revisions 
to  Part  258  to  provide  additional 
flexibility  to  approved  States  with 
respect  to  qualifying  landfills  that 
receive  an  average  of  20  tons  per  day  or 
less.  The  areas  of  increased  flexibility 
are  limited  to  alternative  frequencies  of 
daily  cover  application,  frequencies  of 
methane  gas  monitoring,  infiltration 
layers  for  final  cover,  and  means  for 


demonstrating  financial  assurance.  This 
subsection  includes  a  provision  that 
such  alternative  requirements  must  take 
into  account  climatic  and  hydrogeologic 
conditions  and  be  protective  of  human 
health  and  the  environment.  The  Act 
intends  that  the  additional  flexibility 
mandated  by  this  subsection  (6)  will 
become  available  in  all  approved  States. 
EPA  promulgated  its  rule  that 
implements  this  mandate  in  the  Federal 
Register  of  October  2, 1997,  with  an 
effective  date  of  October  27, 1997. 
On  a  nationwide  basis,  another 
section  of  the  LDPF  Act  reinstates  the 
exemption  on  ground-water  monitoring 
for  all  facilities  that  receive  an  average 
of  20  tons  per  day  or  less  and  meet  the 
qualifying  criteria  in  the  LDPF  Act  for 
small  arid  or  remote  municipal  solid 
waste  landfills.  The  act  does  not  modify 
the  existing  Part  258  exemption  on  liner 
requirements  for  qualifying  small 
MSWLFs.  The  liner  exemption, 
promulgated  in  October  1991.  is  still  in 
effect. 

Unique  Landfills  and  Special  Criteria 

Two  special  categories  of  landfills  are 
included  in  ADEC's  regulations:  ash 
monofills  that  accept  MSW  ash  and 
permafrost  MSW  landfills.  EPA  finds 
that  Alaska's  regulatory  flexibility  with 
respect  to  methane  monitoring  and  daily 
cover  at  MSW  ash  monofills  is  in 
keeping  with  the  new  flexibility  that 
EPA  promulgated  on  October  2. 1997. 
Alaska's  MSW  ash  monofills  are 
handled  under  18  AAC  60  Article  3  that 
sets  ADEC's  standards  for  landfill 
disposal  of  municipal  solid  wastes.  EPA 
believes  that  Alaska's  program  meets 
EPA  standards  for  monofills  that  receive 
only  MSW-ash  provided  that  the  ash  is 
non-toxic  based  on  RCRA  requirements. 

The  Alaska  solid  waste  regulations 
also  include  flexibility  provisions  for 
permafrost  landfills  that  is  different  and 
less  stringent  than  the  federal  Part  258 
requirements.  Almost  all  permafrost 
landfills  in  Alaska  are  small  and  receive 
less  than  an  average  of  20  tons  per  day 
of  municipal  solid  waste.  EPA  believes 
use  of  flexibility  that  is  specific  to 
permafrost  landfills  exclusively  is  in 
keeping  with  practicable  capability 
considerations  of  RCRA. 

With  respect  to  the  disposal  of 
hazardous  wastes  from  conditionally 
exempt  small  quantity  generators 
(CESQG),  EPA  promulgated  its  final  rule 
on  disposal  criteria  for  this  category  of 
solid  waste  after  Alaska  had  submitted 
its  application  to  EPA  Region  10  for 
approval  of  its  solid  waste  program.  The 
final  CESQG  rule  was  published  in  the 
Federal  Register  on  July  1, 1996.  The 
rule  modifies  40  CFR  Part  261  of  the 
hazardous  waste  regulations,  and  Part 
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257  of  the  solid  waste  regulations,  to 
establish  an  additional  category  of 
landfills — by  adding  Sections  257.5 
through  257.30  that  allows  certain  non- 
municipal,  non-hazardous  waste 
landfills  to  receive  CESQG  wastes.  In 
addition  Section  261.5  is  amended,  per 
the  same  Federal  Register  of  July  1996, 
such  that  CESQG  wastes  may  be 
disposed  of  in  a  facility  that  is: 
permitted,  licensed,  or  registered  by  a    . 
State  to  manage  municipal  solid  waste 
and,  if  managed  in  a  municipal  solid 
waste  landfill  is  subject  to  Part  258  of 
Title  40.  In  anticipation  of  EPA's  final 
CESQG  rule,  Alaska's  18  AAC  60 
already  requires  that  all  CESQG  wastes 
must  go  to  Class  I  or  Class  11  municipal 
landfills  exclusively.  Alaska's  existing 
18  AAC  60  Article  3  requires,  with 
resftect  to  CESQG  wastes,  that:  A 
conditionally  exempt  hazardous  waste 
from  a  small  quantity  hazardous  waste 
generator  may  be  disposed  of  only  at  a 
facility  that  meets  the  requirements  for 
a  Class  I  or  a  Class  II  municipal  solid 
waste  landfill.  Since  both  classes  meet 
or  exceed  the  Part  258  municipal 
landfill  criteria.  Alaska  is  already 
meeting  EPA's  new  CESQG  disposal 
standards.  Therefore,  EPA  is  including 
Alaska's  18  AAC  60  criteria  for  disposal 
of  CESQG  solid  wastes  in  today's  final 
approval  of  Alaska's  program. 

An  important  corollary  of  the 
requirements  of  this  amendment  to  40 
CFR  261,  is  that  landfills  which  the 
State  Governor  has  exempted  from  some 
or  all  of  the  Part  258  MSWLF.criteria 
would  not  be  eligible  to  accept  CESQG 
wastes — based  on  Region  lO's 
interpretation  that  the  meaning  of  the 
text  in  the  July  1996  Federal  Register  is 
that  the  landfill  must  be  subject  to  the 
entire  Part  258. 

In  the  wetlands  section  of  Alaska's 
landfill  rule.  Alaska  has  a  stability 
requirement  that  applies  only  for 
"undistiubed"  native  wetland  soils  and 
deposits  used  to  support  the  MSW 
landfill.  Part  258  applies  this  stability 
requirement  to  all  types,  not  only 
undisturbed,  wetlands  support.  ADEC 
has  assured  EPA  Region  10  that  it  will 
remove  the  word  "undisturtwd"  from  its 
section  18  AAC  60.315(3)  during  its 
next  revision  of  the  rule,  even  though 
this  may  not  be  finalized  before  a  final- 
partial  approval  is  promulgated  by  EPA. 
(This  change  has  been  included  in  the 
proposed  regulatory  revisions  of  August 
1, 1997.)  During  the  interim,  ADEC 
expects  to  achieve  equivalent  stringency 
via  its  permitting  activities  and 
authority. 

Administrative  Elements  and  Criteria 

Part  258  requires  notification  of  the 
State  Director  under  numerous  s{>ecified 


circumstances,  including  under 
§258.1(0(3)  with  respect  to  small 
landfills.  This  subsection  requires  that  if 
the  owner/operator  of  a  small,  arid  or 
remote,  landfill  has  knowledge  of 
ground-water  contamination  resulting 
from  the  unit,  the  owner/operator  must 
notify  the  State  Director.  Alaska's 
regulation  does  not  include  the  exact 
wording  of  this  sub-section.  However. 
ADEC  believes  that  via  ADEC's  existing 
permitting  and  compliance-monitoring 
practices,  and  via  the  activities  of  other 
support  agencies,  ADEC  will  become 
aware  of  any  ground-water 
contamination  from  a  Class  II  landfill  as 
rapidly  as  ADEC  would  by  relying  on 
the  owner/operator  to  fulfill  the 
notification  requirement.  In  addition, 
Alaska's  regulation  requires  that  Class  II 
landfills  must  perform  groundwater 
monitoring  unless  a  landfill 
demonstrates  to  the  State  Director  that 
there  is  no  practical  potential  for 
migration  to  an  aquifer  of  resource 
value.  However,  even  with  these 
practices  in  effect.  EPA  concurs  with  the 
public  comment  (discussed  in  the  next 
section)  on  the  need  for  this  ground- 
water notification  requirement. 
(Therefore,  the  notification  requirement 
either  needs  to  be  finalized  in  Alaska's 
rule  before  EPA  implements  a  final-full 
approval,  or  it  can  be  waived  if  an 
appropriate  exemption  is  done  under 
LDPF  Act.)  ADEC  has  added  in  its 
proposed  changes  of  August  1. 1997.  the 
requirement  that  a  Class  11  or  Class  III 
must  make  the  notification  upon 
knowledge  of  groimdwater 
contamination.  Alaska's  rule,  like  Part 
258.  does  require  compliance  with  Part 
258's  Subpart  E  ground-water 
monitoring  and  corrective  action  if 
contamination  from  the  landfill 
becomes  known. 

With  respect  to  public  participation. 
Alaska  dtes  in  the  narrative  summary  of 
its  application  that  it  haS  been  and  is 
ADEC's  policy  to  provide  additional 
public  |}articipation  opportunities  after 
a  permit  is  issued,  including  for  permit 
renewals  and  major  modifications  or 
variances,  particularly  if  public  interest 
was  expressed  at  the  time  of  the  original 
permit  or  if  there  is  any  controversy 
surrounding  the  permit.  The  summary 
states  that  Alaska's  current  version  of  its 
18  AAC  15.100(d)  regulation  does  not 
require  public  notice  or  a  public  hearing 
on  applications  for  renewal  of  a  permit 
or  amendment.  As  a  means  of 
formalizing  ADEC's  existing  and  on- 
going practices  in  this  area,  the 
Commissioner  of  ADEC  issued  a  policy 
paper  on  October  9. 1996.  entitled 
"Policy  Regarding  Public  Notice 
Requirements  for  Solid  Waste  Renewals 


and  Modifications".  A  copy  has  been 
placed  in  Alaska's  application,  and  this 
policy  is  included  in  today's  final 
partial  approval,  and  also  as  a 
component  of  today's  tentative  partial 
approval. 

Alaska  has  adequately  described  its 
staffing  and  implementation  capabilities . 
in  its  application  to  Region  10  for 
approval  including  the  modifications  of 
mid  1996 — and  the  letters  of  May  30 
and  August  8. 1997.  ADEC  reorganized 
during  1995.  established  new  fee 
structures  in  1996,  and  after  the  budget 
cuts  of  May  1997  made  additional 
changes  to  improve  the  administration 
of  its  solid  waste  program. 

With  respect  to  effective  dates,  a  gap 
of  one-quarter  year  existed  between  the 
dates  contained  in  the  regulations  of 
Alaska  versus  EPA's  Part  258  criteria 
with  respect  to  closure  of  those  existing 
landfills  that  do  not  meet  the  location 
restrictions  regarding  airports, 
floodplains,  and  unstable  areas.  This 
discrepancy  was  described  in  detail  in 
the  November  25, 1995.  Federal 
Roister.  Today's  final-partial  approval 
is  becoming  effective  after  January  1998. 
by  which  time  the  gaps  will  already 
have  occurred  and  ended. 

Envimnmental  Audit  Privilege  and 
Immunity  Law 

On  August  9. 1997.  the  State  of  Alaska 
enacted  its  Environmental  Audit 
Privilege  and  Immunity  Law.  EPA  and 
ADEC  worked  together  on  analyzing  this 
law.  solely  with  respect  to  the  solid 
waste  program,  and  to  the  Agency's 
nationwide  policies.  Based  on  the 
information  provided  by  the  State  on 
this  law.  and  the  State's  application  for 
program  approval,  EPA  believes  that 
Alaska  has  the  authority  necessary  to 
administer  a  partially  approved  RCRA 
subtitle  D  permit  program  for  municipal 
solid  waste  landfills.  Today's  partial 
approval  does  not  reflect  a  position  by 
the  agency  regarding  the  state's 
authority  to  administer  any  other 
federally  authorized,  delegated,  or 
approved  environmental  program.  The 
impact  of  the  state's  audit  law  on  the 
requirements  of  other  federal 
environmental  programs  (many  of 
which  have  more  comprehensive 
requirements  than  Subtitle  D  of  RCRA) 
will  require  a  separate  review  and 
analysis  by  EPA. 

C  Public  Conunents 

The  EPA  received  comments  from  two 
parties  on  EPA's  tentative  determination 
of  partial  adequacy  for  Alaska's  MSWLF 
permit  program,  that  was  published  in 
the  November  25, 1996,  Federal 
Register.  Both  were  in  writing. 
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One  commentor,  a  Borough  with  a 

Epulation  of  over  forty  thousand  and 
ving  several  landfills,  sent  a  letter  that 
supports  and  endorses  EPA's  Tentative 
Partial  determination  of  adequacy  of 
,  Alaska's  program  as  published.  The 
Borough's  letter  states  that  Approval  of 
Alaska's  permit  program  will  provide 
regulatory  flexibility  needed  for  rural 
landfills  with  limited  development 
options  and  (approval)  will  eliminate 
some  conflicts  betwemi  the  State  and 
Federal  programs. 

The  other  commentor,  an  individual, 
had  several  comments  which  are 
summarized  herein — together  with 
EPA's  conclusions  on  each  element  in 
the  commentor's  letter.  One  comment 
was  that  the  Solid  Waste  Program  of 
ADEC  does  not  have  fiiU  regulatory 
control  over  municipal  waste 
management.  This  statement  in  itself  is 
correct  in  that  the  Solid  Waste  program 
in  DEH  does  rely  on  other  ofRces  within 
ADEC  to  provide  services  that  are 
important  for  adequate  solid  waste 
management  statewide.  However,  in  its 
application  for  approval  of  adequacy, 
Alaska  dted  that  it  is  the  Department  of 
Environmental  Conservation  (AKC). 
i.e.  its  Commissioner,  not  the  Solid 
Waste  Program,  that  has  the  lead  role  in 
solid  waste  management.  Alaska's 
regulation  requires  that  requests  for 
permission  to  utilize  one  or  more 
elements  of  flexibility,  of  the  types 
allowed  in  40  CFR  Part  258.  must  be 
approved  by  the  Department.  DEH.  and 
its  solid  waste  section  that  implements 
this  program,  now  plans  to  rely 
prinurily  upon  support  from  other 
programs  Mdthin  DEH.  DEH  is  on  the 
same  level  as  the  other  ADEC  Divisions 
upon  which  it  may  receive  limited 
amoimts  of  supplemental  assistance. 

Information  that  also  relates  to  this 
comment  is  that  ADEC  has  pointed  out 
that  it  encourages,  in  numerous 
instances,  certain  activities  and  field 
improvements  at  small  landfills  "as  an 
immediate  step  in  the  right  direction" 
even  though  the  state  regulations  make 
it  necessary  for  DEH  to  deny,  or  not 
issue,  a  full  permit.  This  practice 
enables  incremental  upgrading  of  village 
landfills  while  taking  into  consideration 
the  practicable  capabilities  that  exist  in 
each  community  or  area.  As  a  corollary, 
the  commentor  states  that  the 
Memorandum  of  Agreement  between 
DEH  and  the  Statewide  Public  Services 
office  has  not  yet  been  fully 
implemented:  while,  the  commentor 
expects  that  whatever  deficiencies 
existed  in  early  1997  can  be  corrected. 
While  progress  was  made  in  1996  with 
some  support  from  Statewide  Public 
Servioe.  ADEC  has  now  shifted  to  the 


.use  of  Environmental  Health  Officers  to 
achieve  greater  field  assistance. 

One  comment  questioned  whether 
EPA  has  the  legal  authority  to  approve 
Class  m  landfills.  EPA  believes  it  does 
have  the  authority  to  establish  a 
deadline  for  all  small  landfills  to 
upgrade  to  Alaska's  Class  n  standards 
by  the  year  2010 — per  the  discussion  in 
the  Alaska  section  of  this  document. 

One  comment  questioned  whether 
EPA's  approval  would  result  in  allowing 
practices  with  respect  to  sewage  sludge 
that  are  not  in  compliance  with  the  40 
CFR  Part  503  promulgated  under  the 
Clean  Water  ACT  (CWA).  In  today's 
action,  EPA  is  only  approving  practices 
with  respect  to  sewage  and  biosolids 
that  are  regulated  specifically  by  40  CFR 
Part  258.  The  Part  503  regulation  and 
EPA's  subsequent  interpretive 
documents  establish  and  discuss  the 
dividing  lines  between  when  a  sewage 
sludge  ulls  under  CWA  and  Part  503 
versus  under  RCRA  and  Part  257  or  Part 
258.  For  example,  at  present,  if 
commercial  or  industrial  septage  sludge 
is  mixed  with  domestic  septage  sludge, 
the  combined  sludges  fall  under  RCRA 
and  40  CFR  Part  257,  or  Part  258. 
instead  of  under  CWA  and  40  CFR  Part 
503. 

One  comment  recommended  that  the 
Alaska  regulation  should  be  changed  to 
require  that  if  an  owner/operator  of  a 
small  MSW  landfill  unit  has  knowledge 
of  ground-water  contamination  resulting 
fit)m  the  unit,  the  owner/operator  must 
notify  the  State  Director  of  such 
contamination.  EPA  also  had  concerns 
about  the  omission  of  this  requirement. 
Protection  of  groundwater  is  a  major 
component  of  RCRA.  EPA  agrees  with 
the  commentor.  Today's  docimient  is 
not  approving  the  less-stringent  criteria 
that  is  now  in  18  AAC  60  on  this 
subject.  Therefore  small  landfills  will 
need  to  comply  with  the  notification 
requirement  that  is  in  Part  §  258.1(0(3). 

One  comment  Challenges  the 
inclusion  of  barges  and  any  other  form 
of  water  craft  in  ADEC's  definition  of 
surface  transportation.  EPA  believes  the 
definition  is  a  State  decision,  not  one 
that  should  be  made  by  EPA.  The 
commentor  addressed  the  gap  of  one- 
quarter  year  and  an  element  on  public 
participation.  Region  10  believes  no 
EPA  action  is  currently  warranted,  with 
respect  to  these  two  comments,  for  the 
following  reasons.  The  gap  of  one 

auarter  year  in  certain  efiective  dates  of 
le  Ala^  rule  versus  the  federal  rule, 
that  was  described  in  the  November  25, 
1997  Federal  Register,  has  already  taken 
place— before  publication  of  today's 
document.  On  permit  renewals  and 
modifications,  EPA  believes  that 
ADEC's  written  policy  for  public  notice 


and  public  participation  is  already  in 
practice  and  adequately  meets  the  intent 
of  the  federal  requirements.  In  addition, 
Alaska's  application  cites  that  the  State 
is  currently  in  the  process  of  adding  the 
policy  to  its  Administrative  Code. 

D.  Decision 

This  section  of  today's  document 
contains  three  separate  actions,  which 
are  (1)  an  EPA  final  partial  approval,  (2) 
withdrawal  of  an  EPA  tentative  partial 
approval,  and  (3)  publication  of  a  new 
tentative  partial  approval.  Today's  final 
partial  approval  includes  the  State's 
sub-categories  of  MSW-ash  monofills, 
permafrost  landfills,  and  its  criteria  for 
disposal  of  CESQG  wastes.  A  public 
comment  period  is  provided  with 
respect  to  the  new  tentative  partial 
approval  of  the  State's  Class  III  program. 

Class  I  and  II  and  CESQG  Final  Partial 

After  reviewing  the  public  comments. 
I  conclude  that  the  State's  Class  I  and 
Class  n  municipal  solid  waste  (MSW) 
landfill  portions  of  Alaska's  application 
for  partial  program  adequacy 
determination,  and  Alaska's  criteria  for 
disposal  of  solid  wastes  from 
Conditionally  Exempt  Small  Quantity 
Generators  (CESQG).  meet  all  of  the 
statutory  and  regulatory  requirements 
established  by  RCRA.  Accordingly. 
Alaska  is  granted  a  partial  program  > 
determination  of  adequacy  for  the  Class 
I  and  Class  II  MSW  landfill  portions, 
including  ash  mono-fills  and  permafrost 
landfills  in  these  two  classes,  of  its 
municipal  solid  waste  landfill  permit 
program  that  are  listed  below.  Alaska  is 
also  granted  a  determination  of 
adequacy,  under  40  CFR  261.5  as 
amended  per  the  Federal  Register  of 
July  1, 1996.  of  Alaska's  program  for 
hazardous  wastes  from  Conditionally 
Exempt  Small  Quantity  Generators  that 
requires  these  wastes  to  be  disposed  of 
either  in  Class  I  municipal  landfills — or 
Class  n  municipal  landfills  that  are 
subject  to  (and  not  exempted  by  the 
State  fit)m  any  portion  of)  the  entire  40 
CFR  Part  258. 

The  portions  of  40  CFR  Part  258  that 
are  included  in  today's  final  partial 
determination  of  adequacy  of  the  State's 
Class  I  and  Class  11  municipal  landfill 
program  are: 

Subpart  A — General,  but  excluding  40  CFR 
Part  258.1(0(3) — which  contains  notification 
and  compliance  criteria  that  apply  when  the 
owner  or  operator  of  a  qualifying  small 
landfill  has  knowledge  of  ground-water 
contamination  resulting  &^m  the  unit. 

SubfMrt  B — Location  Restrictions; 

Subpart  C — Operating  Criteria: 

Subpart  D— Design  Criteria; 

Subf>art  E— Ground-Water  Monitoring  and 
Corrective  Action;  and 

Subpart  F — Closure  and  Post -Closure  Care. 
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Section  4005(a)  of  RCRA  provides  that 
citizens  may  use  the  citizens  suit  provisions 
of  Section  7002  of  RCRA  to  enforce  the 
Federal  MSWLF  criteria  in  40  CFR  Part  258 
independent  of  any  State,  or  Tribal, 
enforcement  program.  As  explained  in  the 
preamble  to  the  final  MSWLF  criteria,  EPA 
expects  that  any  owner  or  operator 
complying  with  provisions  in  a  State 
program  approved  by  EPA  should  be 
considered  to  be  in  compliance  with  the 
relevant  portions  of  the  Federal  Criteria.  See 
56  FR  50978,  50995  (October  9. 1991). 
Today's  determination  of  adequacy  action 
takes  effect  on  October  19, 1998. 

Class  ni.  Withdrawal  of  Tentative  Partial 
Approval 

Today's  document  withdraws  the  portions 
of  the  Tentative  Partial  approval  published  in 
Federal  Register  of  November  25. 1996. 
which  addressed  the  Class  HI  municipal 
landfill  components  of  Alaska's  program. 
This  is  being  done  because  of  the  major 
changes  that  were  made  by  the  State  to  its 
Class  m  MSW  landfill  program  after  EPA's 
public  comment  period  had  ended  on 
'  January  23. 1997. 

Qass  ni.  New  Tentative  Partial  Approval 

Today's  document  publishes  a  new  EPA 
tentative  determination  of  partial  program 
adequacy  for  Alaska's  Class  III  municipal 
solid  waste  landfill  permit  program.  Like  the 
prior  proposal,  today's  tentative  partial 
approval  is  based  on  Alaska's  retaining  the 
existing  "sunset"  date  of  October  9,  2010,  for 
Qass  III  landfills.  A  public  comment  period 
is  being  provided.  In  addition,  today's 
document  acknowledges  that  Alaska  can 
remove  the  2010  Class  III  upgrade  date 
requirement,  provided  the  removal  is  done 
via  certification  and  exemption  under  the 
authority  granted  by  the  Land  Disposal 
Program  Flexibility  Act  of  1996. 

The  portions  of  40  CFR  Part  258  that  are 
included  in  today's  tentative  partial 
determination  of  adequacy  of  the  State's 
Class  III  municipal  landfill  program  are: 

Subpart  A— General,  including  Alaska's  18 
AAC  Section  60.300(c)  with  respect  to  the 
October  9,  2010,  criteria  for  upgrade  of  Class 
III  landfills  to  Class  11  standards;  but 
excluding  40  CFR  Part  258.1(f)(3)— which 
contains  notification  and  compliance  criteria 
that  apply  when  the  owner  or  operator  of  a 
qualifying  small  landfill  has  knowledge  of 
ground-water  contamination  resulting  from 
the  unit. 

Subpart  B — Location  Restrictions; 

Subpart  C — 0[>erating  Criteria; 

Subpart  D — Design  Criteria; 

Subpart  E— Ground- Water  Monitoring  and 
Corrective  Action:  and 

Subpart  F — Closiue  and  Post-Closive  Care. 

Benefits  of  Partial  Approvals 

The  flexibility  elements  in  Part  258 
are  an  important  factor  that  becomes 
available  to  a  State  upon  approval  by 
EPA  of  its  solid  waste  program.  Not  all 
existing.  State  permit  programs  ensure 
compliance  with  all  provisions  of  the 
revised  Federal  Criteria.  Were  EPA  to 
restrict  a  State  from  submitting  its 


application  until  it  could  ensiu% 
compliance  with  the  entirety  of  40  CFR 
Part  258,  many  States  would  need  to 
postpone  obtaining  approval  of  their 
permit  programs  for  a  significant  period 
of  time.  This  delay  in  determining  the 
adequacy  of  the  State  permit  program, 
while  the  State  revises  its  statutes  or 
regulations,  could  impose  a  substantial 
burden  on  owners  and  operators  of 
landfills  because  the  State  would  be 
unable  to  exercise  the  flexibility 
available  to  States  with  approved  permit 
programs. 

As  State  regulations  and  statutes  are 
amended  to  comply  with  the  Federal 
MSWLF  landfill  regulations, 
unapproved  portions  of  a  partially 
approved  MSWLF  permit  program  may 
be  approved  by  the  EPA.  The  State  may 
submit  an  amended  application  to  EPA 
for  review,  and  an  adequacy 
determination  will  be  made  using  the 
same  criteria  used  for  the  initial 
application.  This  adequacy 
determination  will  be  published  in  the 
Federal  Register  which  will  summarize 
the  Agency's  decision  and  the  portion(s) 
of  the  State  MSWLF  permit  program 
affected.  It  will  also  provide  for  a  public 
comment  period.  This  future  adequacy 
determination  will  become  effective  60 
days  following  pubUcation  if  no 
significant  adverse  comments  are 
received.  If  EPA  receives  adverse 
comments  on  its  adequacy 
determination,  another  Federal  Register 
doctiment  will  be  published  either 
affirming  or  reversing  the  initial 
decision  while  responding  to  the  public 
comments.  EPA  plans  to  keep  ADEC 
posted  on  the  timing,  and  progress,  on 
these  activities. 

Requirements  for  Final  Full  Approval 

To  ensure  compliance  with  all  of  the 
current  Federal  Criteria  and  to  obtain 
final  full  approval  of  Alaska's  entire 
permit  program  for  the  State's  three 
Classes  of  municipal  solid  waste 
landfills,  the  Alaska  Department  of 
Environmental  Conservation  must: 

1.  Add  financial  assurance  requirements 
for  all  types  of  Qass  1  and  Qass  II  landfills, 
which  meet  one  or  more  of  the  criteria  in 
Subpart  G  of  Part  258. 

2.  Add  a  requirement  for  Qass  II  and  Class 
III  landfills,  equivalent  to  the  federal  criteria, 
that  an  owner/operator  of  a  small  landfill  that 
qualifies  under  §  258.1(0(3)  must  notify  the 
State  Director  upon  knowledge  of 
groundwater  contamination  resulting  from 
the  unit. 

Compliance  With  Executive  Order 
12866 

The  Office  of  Management  and  Budget 
has  exempted  today's  action  from  the 


requirements  of  Section  6  of  Executive 
Order  12866. 

Compliance  With  Executive  Order 
12875 

Under  Executive  Order  12875. 
Enhancing  Intergovernmental 
Partnerships,  EPA  may  not  issue  a 
regulation  that  is  not  required  by  statute 
and  that  creates  a  mandate  upon  a  State, 
local  or  tribal  government,  imless  the 
Federal  government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  those  governments.  If 
the  mandate  is  unfunded,  EPA  must 
provide  to  the  Office  of  Management 
and  Budget  a  description  of  the  extent 
of  EPA's  prior  consultation  with 
representatives  of  the  afiiected  State, 
local  and  tribal  governments,  the  nature 
of  their  concerns,  copies  of  any  written 
communications  from  the  governments, 
and  a  statement  supporting  the  need  to 
issue  the  regulation.  In  addition. 
Executive  C^er  12875  requires  EPA  to 
develop  an  efliective  process  permitting 
elected  officials  and  other 
representatives  of  State,  local  and  tribal 
governments  "to  provide  meaningful 
and  timely  input  in  the  development  of 
regulatory  proposals  containing 
significant  unhinded  mandates." 
Today's  action  implements 
requirements  specifically  set  forth  by 
the  Congress  in  Sections  4005(c)(1)(B) 
and  (c)(1)(C)  of  Subtitle  D  of  the 
Resoiuroe  Conservation  and  Recovery 
Act  (RCRA),  as  amended,  without  the  - 
exercise  of  any  discretion  by  EPA. 
Accordingly,  the  requirements  of 
section  1(a)  of  Executive  Order  12875  do 
not  apply  to  today's  action. 

Compliance  With  Executive  Order 
13045 

Today's  action  is  not  subject  to 
Executive  Order  13045  because  it  does 
not  involve-decisions  intended  to 
mitigate  environmental  health  or  safety 
risks. 

Compliance  With  Executive  Order 
13084 

\5nAet  Executive  Order  13084. 
Consultation  and  Coordination  «vith 
Indian  Tribal  Governments.  EPA  may 
not  issue  a  regtilation  that  is  not 
required  by  statute,  that  significantly  or 
uniquely  affects  the  communities  of 
Indian  tribal  governments,  and  that 
imposes  substantial  direct  compliance 
costs  on  those  communities,  unless  the 
Federal  government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  the  tribal 
governments.  If  the  mandate  is 
unfunded,  EPA  must  provide  to  the 
Office  of  Management  and  Budget,  in  a 
separately  identified  soction  of  the 
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preamble  to  today's  action,  a  description 
of  the  extent  of  EPA's  prior  consultation 
with  representatives  of  affiected  tribal 
governments,  a  summary  of  the  nature 
of  their  concerns,  and  a  statement 
supporting  the  need  to  issue  the 
regulation.  In  addition.  Executive  Order 
13084  requires  EPA  to  develop  an 
effiective  process  permitting  elected  and 
other  representatives  of  Indian  tribal 
governments  "to  provide  meaningful 
and  timely  input  in  the  development  of 
regulatory  policies  on  matters  that 
significantly  or  uniquely  afbct  their 
communities."  Today's  action 
implements  requirements  specifically 
set  forth  by  the  Congress  in  Sections 
4005(c)(1)(B)  and  (c)(1)(C)  of  Subtitle  D 
of  the  Resource  Conservation  and 
Recovery  Act  (RCRA).  as  amended, 
without  the  exercise  of  any  discretion 
by  EPA.  Accordingly,  the  requirements 
of  section  3(b)  of  Executive  Order  13084 
do  not  apply  to  today's  action. 

Certification  Under  the  Regulatory 
Flexibility  Act 

EPA  has  determined  that  this 
authorization  will  not  have  a  significant 
adverse  economic  impact  on  a 
substantial  number  of  small  entities.  By 
approving  State  mimicipal  solid  waste 
permitting  programs,  owners  and 
operators  of  municipal  solid  waste 
landfills  who  are  also  small  entities  will 
be  eligible  to  use  the  site-specific 
Oexibility  provided  by  Part  258  to  the 
extent  the  State  permit  program  allows 
such  flexibility.  However,  since  such 
small  entities  which  own  and/or  operate 
municipal  solid  waste  landfills  are 
already  subiect  to  the  requirements  in 
40  CFR  Part  258  or  are  exempted  from 
certain  of  these  requirements,  such  as 
the  groundwater  monitoring  and  design 
provisions,  this  approval  does  not 
impose  any  additional  burdens  on  these 
small  entities. 

Therefore,  EPA  provides  the  following 
certification  under  the  Regulatory 
Flexibility  Act,  as  amended  by  the 
Small  Business  Regulatory  Enforcement 
Fairness  Act  Pvu^uant  to  the  provision 
at  5  U.S.C  605(b).  I  hereby  certify  that 
this  approval  will  not  have  a  significant 
adverse  economic  impact  on  a 
substantial  nimiber  of  small  entities.  It 
does  not  impose  any  new  burdens  on 
small  entities;  rather  this  approval 
creates  flexibility  for  small  entities  in 
complying  with  the  40  CFR  Part  258 
requirements.  Today's  action,  therefore, 
does  not  require  a  regulatory  flexibility 
analysis. 

Submission  to  Congress  and  the  General 
Accounting  Office 

Under  section  801(a)(1)(A)  of  the 
Administrative  Procedures  Act  (APA)  as 


amended  by  the  Small  Business 
Regulatory  Enforcement  Fairness  Act  of 
1996.  EPA  submitted  a  report  containing 
today's  document  and  other  required 
information  to  the  U.S.  Senate,  the  U.S. 
House  of  Representatives  and  the 
Comptroller  General  of  the  General 
Accounting  Office  prior  to  publication 
of  today's  action  in  the  Federal  Register. 
Today's  action  is  not  a  "major  rule"  as 
defined  by  section  804(2)  of  the  APA  as 
amended. 

Unfunded  Mandates 

Under  section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995  (the  Act). 
PubUc  Law  104—4.  which  was  signed 
into  law  on  March  22, 1995.  EPA 
generally  must  prepare  a  written 
statement  for  rules  with  Federal 
mandates  that  may  result  in  estimated 
costs  to  State,  local,  and  tribal 
governments  in  the  aggregate,  or  to  the 
private  setrtor.  of  $100  million  or  more 
in  any  one  year.  When  such  a  statement 
is  required  for  EPA  rules,  under  section 
205  of  the  Act  EPA  must  identify  and 
consider  alternatives,  including  the  least 
costly,  most  cost-effective  or  least 
burdensome  alternative  that  achieves 
the  objectives  of  the  rule.  EPA  must 
select  that  alternative,  unless  the 
Administrator  explains  in  the  final  rule 
why  it  was  not  selected  or  it  is 
inconsistent  with  law.  Before  EPA 
establishes  regulatory  requirements  that 
may  significantly  or  uniquely  affect 
small  governments,  it  must  develop 
under  section  203  of  the  Act  a  small 
government  agency  plan.  The  plan  must 
provide  for  notifying  potentially 
affected  small  governments,  giving  them 
meaningful  and  timely  input  in  the 
development  of  EPA  regulatory 
proposals  with  significant  Federal 
intergovernmental  mandates,  and 
informing,  educating,  and  advising  them 
on  compliance  with  the  regulatory 
requirements. 

'The  Agency  does  not  believe  that 
approval  of  the  State's  program  would 
result  in  estimated  costs  of  $100  million 
or  more  to  State,  local,  and  tribal 
governments  in  the  aggregate,  or  to  the 
private  sector,  in  any  one  year.  This  is 
due  to  the  additional  flexibility  that  the 
State  can  generally  exercise  (which  will 
reduce,  not  increase,  compliance  costs). 
Thus,  today's  document  is  not  subject  to 
the  written  statement  requirements  in 
sections  202  and  205  of  the  Act. 

As  to  section  203  of  the  Act.  the 
approval  of  the  State  program  will  not 
significantly  or  uniquely  affect  small 
governments  including  Tribal  small 
governments.  As  to  the  applicant,  the 
State  has  received  notice  of  the 
requirements  of  an  approved  program, 
has  had  meaningful  and  timely  input 


into  the  development  of  the  program 
requirements,  and  is  fully  informed  as 
to  compliance  with  the  approved 
program.  Thus,  any  applicable 
requirements  of  section  203  of  the  Act 
have  been  satisfied. 

Authority:  This  document  is  issued  under 
the  authority  of  sections  2002, 4005  and 
4010(c)  of  the  Solid  Waste  Disposal  Act,  as 
amended:  42  U.S.Q  6912, 6945  and 
6949(aKc). 

Dated:  October  8, 1998. 
Omckcaarke. 

Regional  Administrator,  Region  10. 
(FR  Doc.  98-27970  Filed  lO-lfr-98:  8:45  am] 


FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 


CoHwrtion 
Collection; 


AQency 

ActivltieK 

Comment 


AOeiCY:  Federal  Deposit  Insurance 

Corporation  (FDIC). 

ACTKM:  Notice  and  request  for  comment. 

summary:  The  FDIC.  as  part  of  its 
continuing  effort  to  reduce  paperworli 
and  respondent  burden,  invites  the 
general  public  and  other  Federal 
agencies  to  talce  this  opportimity  to 
comment  on  proposed  and/or 
continuing  information  collections,  as 
required  by  the  Paperworl^  Reduction 
Act  of  1995  (44  U.S.C.  chapter  35).     ~~^- 
Currently.  the  FDIC  is  soliciting 
comments  concerning  an  information 
collection  titled  "Flood  Insurance." 
DATES:  Comments  must  be  submitted  on 
or  before  December  18, 1998. 
ADDRESSES:  Interested  parties  are 
invited  to  submit  written  comments  to 
Tamara  R.  Manly.  Management  Analyst 
(Regulatory  Analysis).  (202)  898-7453. 
Office  of  the  Executive  Secretary,  Room 
4058,  Attention:  Comments/OES, 
Federal  Deposit  Insurance  Corporation. 
550  17th  Street,  NW.  Washington.  DC 
20429.  All  comments  should  refer  to 
"Flood  Insurance."  Comments  may  be 
hand-delivered  to  the  guard  station  at 
the  rear  of  the  17th  Street  Building 
(located  on  F  Street),  on  business  days 
between  7:00  a.m.  and  5:00  p.m.  (FAX 
number  (202)  898-3838;  Internet 
address:  commentsOfdicgov). 

A  copy  of  the  conunents  may  also  be 
submitted  to  the  OMB  desk  officer  for 
the  FDIC:  Alexander  Hunt,  Office  of 
Information  and  Regulatory  Affoirs. 
Office  of  Management  and  Budget.  New 
Executive  Office  Building.  Room  3208, 
Washington.  DC  20503. 
FOR  FURTHER  INFORMATKM  CONTACT: 
Tamara  R.  Manly,  at  the  address 
identified  above. 
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SUPPLBNENTARY  INFORMATKM:  Proposal 
to  renew  the  following  currently 
approved  collection  of  information: 

Title:  Flood  Insurance. 

OMB  Number:  3064-0120. 

Frequency  of  Response:  As  needed. 

Affected  Public:  Any  depository 
institution  whose  borrower's  loan 
requests  were  secured  by  a  building 
located  on  property  in  a  special  flood 
hazard  area. 

Estimated  Number  of  Respondents: 
6,000. 

Estimated  Time  per  Respondent:  25.9 
hours. 

Estimated  Total  Annual  Burden: 
155.625. 

General  Description  of  Collection: 
Each  supervised  lending  institution  is 
currenUy  required  to  provide  a  notice  of 
special  flood  hazards  to  a  borrower 
acquiring  a  loan  secured  by  a  building 
on  real  property  located  in  an  area 
identified  by  the  Director  of  the  Federal 
Emergency  Management  Administration 
as  being  subject  to  special  flood  hazards. 
The  Riegle  Community  Development 
and  Regulatory  Improvement  Act 
requires  that  each  institution  must  also 
provide  a  copy  of  the  notice  to  the 
servicer  of  the  loan  (if  different  from  the 
originating  lender). 

Request  for  Comment ' 

Comment  are  invited  on:  (a)  whether 
the  collection  of  information  is 
necessary  for  the  proper  performance  of 
the  FDIC's  functions,  including  whether 
the  information  has  practical  utility;  (b) 
the  accuracy  of  the  estimates  of  the 
burden  of  the  information  collection, 
including  the  validity  of  the 
methodology  and  assumptions  used;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  information  collection  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  of 
other  forms  of  information  technology. 

At  the  end  of  the  comment  period,  the 
comments  and  recommendations 
received  will  be  analyzed  to  determine 
the  extent  to  which  the  collection 
should  be  modified  prior  to  submission 
to  OMB  for  review  and  approval. 
Comments  submitted  in  response  to  this 
notice  also  will  be  summarized  or 
included  in  the  FDIC's  requests  to  OMB 
for  renewal  of  this  collection.  All 
comments  will  become  a  matter  of 
public  record. 

Dated  at  Washington.  DC  this  13th  day  of 
October.  1998. 

Federal  Deposit  Insurance  Coqxuation. 
Rober  E.  FeUrnan, 
Executive  Secretary. 

(FR  Doc.  98-27B83  Filed  10-16-98;  8:45  ami 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  No.  9aP-0086] 

Determination  That  Sutilains  Ointment 
USP  Was  Not  Withdrawn  From  Sale  for 
Reasons  of  Safety  or  Effactivenass 

AOBCY:  Food  and  Drug  Administration. 

HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  annoimcing  its 
determination  that  sutilains  ointment 
USP  (Travase®  Ointment)  was  not 
withdrawn  from  sale  for  reasons  of 
safety  or  effectiveness.  This 
determination  will  allow  FDA  to 
approve  abbreviated  new  drug 
applications  (ANDA's)  for  sutilains 
ointment  USP. 

FOR  FURTHER  INFORMATION  CONTACT: 
Andrea  C.  Masdale.  Center  for  Drug 
Evaluation  and  Research  (HFD-7),  Food 
and  Drug  Administration,  5600  Fishers 
Lane,  Rockville.  MD  20857,  301-594- 
5648. 

SUPPLBMBfTARY  arORMATlON:  In  1984. 
Congress  enacted  the  Drug  Price 
Competition  and  Patent  Term 
Restoration  Act  of  1984  (Pub.  L.  98-417) 
(the  1984  amendments),  which 
authorized  the  approval  of  duplicate 
versions  of  drug  products  approved 
under  an  ANDA -procedure.  ANDA 
sponsors  must,  with  certain  exceptions, 
show  that  the  drug  for  which  they  are 
seeking  approval  contains  the  same 
active  in^edient  in  the  same  strength 
and  dosage  form  as  the  "listed  drug." 
which  is  a  version  of  the  drug  that  was 
previously  approved  under  a  new  drug 
application  (NDA).  Sponsors  of  ANDA's 
do  not  have  to  repeat  the  extensive 
clinical  testing  otiierwise  necessary  to 
gain  approval  of  an  NDA.  The  only 
clinical  data  required  in  an  ANDA  are 
data  to  show  that  the  drug  that  is  the 
subject  of  the  ANDA  is  bioequivalent  to 
the  listed  drug. 

The  1984  amendments  included  what 
is  now  section  505(j)(6)  of  the  Federal 
Food.  Drug,  and  Cosmetic  Act  (21  U.S.C 
355(j)(6)),  which  requires  FDA  to 
publish  a  list  of  all  approved  drugs. 
FDA  publishes  this  list  as  part  otthe 
"Approved  Dnig  Products  with 
Therapeutic  Equivalence  Evaluations." 
which  is  generally  known  as  the 
"Orange  Book."  Under  FDA  regulations, 
drugs  are  withdrawn  from  the  list  if  the 
agency  withdraws  or  suspends  approval 
of  the  drug's  NDA  or  ANDA  for  reasons 
of  safety  or  effectiveness,  or  if  FDA 
determines  that  the  listed  drug  was 


'  withdrawn  from  sale  for  reasons  of 
safety  or  effectiveness  (21  CFR  314.162). 
Regulations  also  provide  that  the  agency 
must  make  a  determination  as  to 
whether  a  listed  drug  was  withdrawn 
from  sale  for  reasons  of  safety  or 
effectiveness  before  an  ANDA  that  refers 
to  that  listed  drug  may  be  approved 
(314.161(a)(1)  (21  CFR  314.161(a)(1))). 
FDA  may  not  approve  an  ANDA  that 
does  not  refer  to  a  listed  drug. 

On  February  11. 1998,  Hogan  ft 
Hartson,  L.L.P.  submitted  a  citizen 
petition  (Docket  No.  98P-0086/CP1) 
under  21  CFR  10.30  to  FDA  requesting 
that  the  agency  determine  whether 
sutilains  ointment  USP  was  withdrawn 
from  sale  for  reasons  of  safety  or 
effectiveness.  Sutilains  ointment  USP 
(Travase®  Ointment)  is  the  subject  of 
NDA  12-828.  FDA  approved  NDA  12- 
828,  held  by  Travenol  Laboratories,  on 
June  12. 1969.  The  right  to  marlLet 
sutilains  ointment  USP  was 
subsequently  transferred  to  Boots 
Pharmaceuticals,  Inc.  which  became 
part  of  Knoll  Pharmaceuticals  (Knoll)  on 
April  1, 1995.  Knoll  stopped 
distribution  of  the  drug  product 
effective  March  29, 1996. 

FDA  has  reviewed  its  records  and, 
under  §  314.161,  hais  determined  that 
Knoll's  decision  not  to  market  sutilains 
ointment  USP  was  not  for  reasons  of 
safety  or  effectiveness.  Accordingly,  the 
agency  will  move  sutilains  ointment 
USP  to  the  "Discontinued  Drug  Product 
List"  section  of  the  Orange  Book.  The 
"Discontinued  Drug  Product  List" 
delineates,  among  other  items,  drug 
products  that  have  been  discontinued 
from  marketing  for  reasons  other  than 
safety  or  effectiveness.  ANDA's  that 
refer  to  sutilains  ointment  USP  may  be 
approved  by  the  agency. 

Dated:  October  9. 1998. 
WiUiaB  K.  Hafabard. 

Associate  Commissioner  for  Policy 

Coordination. 

|FR  Doc  98-27889  Filed  10-16-98:  8:4S  am] 
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DEPARTMBIT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

[Doctat  No.  98M-4Sa4 

Privacy  Ad  of  1974;  Altarsd  Syatsm  Of 
Records,  Including  Addition  of  Routina 
Uaa(s)  to  an  Exiating  Syaism  of 


AOCMCY:  Department  of  Health  and 
Himian  Services  (HHo). 
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ACTION:  Notification  of  an  altered  system 
of  records,  including  the  addition  of  a 
new  routine  use. 


In  accordance  with  the 
requirements  of  the  Privacy  Act  of  1974 
(Privacy  Act),  the  Department  of  Health 
and  Human  Services  (HHS)  is 
publishing  notice  of  a  proposal  to  alter 
Privacy  Act  System  of  Records  09-10- 
0010  for  the  "Bioresearch  Monitoring 
Information  System,  HHS/FDA," 
including  the  addition  of  a  new  routine 
use.  The  major  purposes  of  the  proposed 
alterations  are  to  add  the  names  of  the 
Center  for  Food  Safety  and  Applied 
Nutrition  (CFSAN),  and  the  Center  for 
Veterinary  Medicine  (CVM),  and  related 
information  regarding  these  Centers,  to 
ensure  that  the  system  covers  all  of  the 
Food  and  Drug  Administration's  (FDA's) 
Centers:  update  the  relevant  statutory 
and  regulatory  citations;  and  modify  the 
routine  uses  section  of  the  existing 
system  notice  by  removing  unnecessary 
routine  uses,  revising  other  routine  uses 
to  bring  them  in  conformance  with  case 
law.  and  adding  a  new  routine  use 
providing  for  disclosure  of  covered 
records  to  sponsors  and  Institutional 
Review  Boards  (IRB's)  involved  with 
studies  affected  by  a  clinical 
investigator's  violative  or  potentially 
violative  conduct. 

DATES:  Submit  written  comments  on  the 
proposed  alterations,  including  the  new 
routine  use.  by  November  18. 1998. 
HHS  sent  a  Report  of  Altered  System  to 
the  Congress  and  the  Office  of 
Management  and  Budget  (OMB)  on 
October  19. 1998.  The  alteration  to  the 
system  of  records  will  be  effective  40 
days  ftom  the  date  submitted  to  OMB 
unless  HHS  receives  comments  which 
would  resuh  in  a  contrary 
determination. 

ADDRESSES:  Submit  written  comments 
to  the  Dockets  Management  Branch 
(HFA-305).  Food  and  Drug 
Administration,  5630  Fishers  Lane,  rm. 
1061,  Rockville,  MD  20852. 
FOR  FURTHER  INFORMATION  CONTACT: 
Regulatory  Counsel  (HFC-230),  Office  of 
Regulatory  Affairs.  Office  of 
Enforcement,  Division  of  Compliance 
Policy.  Food  and  Drug  Administration. 
12720  Twinbrook  Pkwy..  suite  517. 
Rockville.  MD  20852,  301-827-0412. 
SUPPLBiENTARY  INFORMATION:  FDA 
proposes  to  alter  Privacy  Act  System  of 
Records  09-10-0010  for  the 
"Bioresearch  Monitoring  Information 
System.  HHS/FDA."  The  major 
purposes  of  the  proposed  alterations  are 
to:  (1)  Add  the  names  of  CFSAN,  and 
CVM,  and  related  information  regarding 
these  Centers,  to  ensure  that  the  system 
covers  all  of  FDA's  Centers:  (2)  update 
the  relevant  statutory  and  regulatory 


citations:  and  (3)  modify  the  routine 
uses  section  of  the  existing  system 
notice  by  removing  unnecessary  routine 
uses,  revising  other  routine  uses  to  bring 
them  in  conformance  with  case  law.  and 
adding  a  new  routine  use  providing  for 
disclosure  of  covered  records  to 
sponsors  and  IRB's  involved  with 
studies  affected  by  a  clinical 
investigator's  violative  or  potentially 
violative  conduct. 

The  records  in  this  system  will  be 
maintained  in  a  secure  manner 
compatible  with  their  content  and  use. 
All  records  are  kept  in  secured  areas, 
locked  rooms,  and  locked  buildings. 
Manual  and  computerized  records  will 
be  maintained  in  accordance  with  the 
standards  of  Chapter  45-13  of  the  HHS 
General  Administration  Manual. 
"Safeguarding  Records  Contained  in 
Systems  of  Records."  supplementary 
Chapter  PHS  hf:  45-13  of  the 
Department's  General  Administration 
Manual,  and  the  Department's 
Automated  Information  Systems 
Security  Handbook.  Data  stored  in 
computers  will  be  accessed  through  the 
use  of  regularly  expiring  passwords  and 
individual  ID's  known  only  to 
authorized  users. 

FDA  staff  will  be  required  to  adhere 
to  the  provisions  of  the  Privacy  Act  (5 
use.  552a)  and  the  HHS  Privacy  Act 
regulations  (45  CFR  5b).  Only 
authorized  users  whose  official  duties 
require  the  use  of  such  information  will 
have  regular  access  to  the  records  in  this 
system.  Authorized  users  are  FDA 
employees  and  contractors  responsible 
for  training  the  individuals  who  will 
inspect  the  facilities  of  the  clinical 
investigators,  who  compile  and  analyze 
the  inspectional  data  and  information, 
or  who.  as  a  part  of  their  official  duties, 
routinely  disclose  information  under  the 
Freedom  of  Information  Act  (FOIA)  or 
conduct  other  authorized  sharing  of 
FDA  records.  Users  will  be  reauired  to 
sign  an  agreement  indicating  their 
cooperation  with  FDA  systems  security 
and  Privacy  Act  policies. 

The  proposed  alteration  contains  a 
new  routine  use  permitting  disclosure  of 
records  in  the  system  to  sponsors  and 
IRB's  associated  with  the  clinical 
investigator's  studies.  Under  the  altered 
system.  FDA  may  disclose  to  sponsors 
and  IRB's  those  records  that  on  their 
face,  or  in  conjunction  with  other 
records,  indicate  a  violation  or  potential 
violation  of  the  law  by  clinical 
investigators  that  have  conducted  or  are 
conducting  studies.  Disclosure  would  be 
made  either  under  a  request  ht>m  the 
sponsor  or  IRB  or.  in  FDA's  discretion, 
without  the  need  for  a  request.  The 
purpose  of  disclosure  would  be  to  alert 
these  parties  to  inspectional  findings 


indicating  violations  or  potential 
violations  of  the  laws  enforced  by  FDA, 
including  the  Federal  Food.  Drug,  and 
Cosmetic  Act  (21  U.S.C.  321  et  seq.)  and 
its  implementing  regulations.  Such 
disclosure  is  compatible  with  the 
purpose  of  the  system  because  the 
sponsors  and  IRB's  play  a  significant 
role  in  ensuring  that  clinical 
investigators  meet  the  applicable 
statutory  and  regulatory  requirements. 
Disclosure  also  provides  the  sponsors 
and  IRB's  with  information  that  is 
important  to  meeting  their 
responsibilities  under  FDA's 
regulations,  including  their 
responsibility  to  monitor  the  data 
collected  under  the  study. 

In  some  cases,  evidence  of  a  violation 
or  potential  violation  may  implicate 
more  than  one  of  the  clinical 
investigator's  studies.  Where  more  than 
one  clinical  study  is  involved,  FDA 
may,  where  it  deems  appropriate,  share 
information  concerning  a  violation  or 
potential  violation  with  the  sponsors 
and  IRB's  of  any  of  the  clinical 
investigator's  studies. 

In  addition  to  creating  a  new  routine 
use,  the  proposed  alteration  will  delete 
as  unnecessary  two  routine  uses  which 
provide  for  disclosure  of  records  to 
certain  employees  of  the  agency  for  use 
in  performance  of  their  duties,  thereby 
duplicating  another  Privacy  Act 
exemption,  5  U.S.C.  5S2a(b)(l).  The 
proposed  alteration  also  will  revise 
language  in  the  remaining  routine  uses 
to  bring  them  in  conformance  with 
recent  case  law.  (See  Covert  v. 
Harrington.  876  F.2d  751  (9th  Cir. 
1989).)  Minor  editorial  revisions  also 
have  been  made  throughout  the  system 
notice  to  enhance  its  clarity  and 
specificity,  and  to  accommodate  normal 
updating  changes. 

Interested  persons  may,  on  or  before 
[insert  date  30  days  after  date  of 
publication  in  the  Federal  Register), 
submit  to  the  Dockets  Management 
Branch  (address  above)  written 
comments  regarding  the  revised  system 
notice.  Two  copies  of  any  comments  are 
to  be  submitted,  except  that  individuals 
may  submit  one  copy.  Comments  are  to 
be  identified  with  tne  docket  number 
found  in  brackets  in  the  heading  of  this 
document.  Received  comments  may  be 
seen  in  the  office  above  between  9  a.m. 
and  4  p.m.,  Monday  through  Friday. 

The  following  notice  is  written  in  the 
present,  rather  than  the  future  tense,  to 
avoid  the  unnecessary  expenditure  of 
public  funds  to  republish  the  notice 
after  the  alteration  and  routine  use  has 
become  effective.  The  revised  system 
notice,  including  the  proposed 
alterations,  is  set  forth  in  full  below. 
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Dated:  October  9. 1998. 

Wiiliam  K.  Hubbard. 

Associate  Commissioner  for  Policy 
Coordination. 

Kaviwd  System  Notice 

00-10-0010 

SVSTBINAMC: 

Bioresearch  Monitoring  Information 
System.  HHS/FDA. 

sccuRfnr  cukssncATiON: 
None. 

SYSTEM  LjOCATIOH: 

Center  for  Biologies  Evaluaticm  and 
Research  (CBER).  Office  of  Compliance 
and  Biologies  Quality.  Bioresearch 
Monitoring  Team  (HFM-650).  1401 
Rockville  Pike.  Rockville,  MD  20852. 

Center  for  Devices  and  Radiological 
Health  (CDRH),  Office  of  Compliance. 
Division  of  Bioresearch  Monitoring 
(HFZ-310),  2094  Gaither  Rd..  Rockville. 
MD  20850. 

Center  for  Drug  Evaluation  and 
Research  (CDER),  Office  of  Compliance. 
Division  of  Scientific  Investigations 
(HFD-340).  7520  Standish  PI.. 
Rockville.  MD  20855. 

Center  for  Food  Safety  and  Applied 
Nutrition  (CFSAN).  Office  of  Premarket 
Approval.  Division  of  Product  Policy 
(HFS-205).  200  C  St.  SW.,  Washington. 
DQ  20204. 

Center  for  Veterintuy  Medicine 
(CVM),  Office  of  Surveillance  & 
Compliance  (HFV-234),  Division  of 
Compliance.  Bioresearch  Monitoring 
Staff.  7500  Standish  PI..  Rockville.  MD 
20855. 

CATEQORKS  OF  MUVBUALS  COVERS)  BY  THE 

SYSTae 

Clinical  investigators  who  are 
conducting,  or  have  conducted,  clinical 
studies  of  new  drugs,  biologies,  and 
devices  under  investigational  new  drug 
and  biologies,  and  investigational 
device  exemption  requests;  clinical 
investigators  who  are  conducting,  or 
have  conducted,  studies  on  food  or 
color  additives,  generally  recognized  as 
safe  (GRAS)  substances,  or  infant 
formula;  and  clinical  investigators  who 
are  conducting,  or  have  conducted, 
studies  on  new  animal  drugs  under 
investigational  new  animal  drug 
requests. 

CATEQCRKS  OF  RKOROS  M  THE  SVSTBi: 

Automated  file  is  maintained  on  all 
clinical  investigators;  contains  name, 
education,  profiassional  qualifications 
and  background,  Program  Oriented  Data 
Systems  (PODS)  locator  code,  and 
information  on  studies  conducted. 
Manual  file  contains,  in  addition  to  that 
same  information,  investigatory  material 


collected  by.  or  developed  by.  the  Food 
and  Drug  Administration  (FDA),  during 
investigations  of  possible  violations  of 
statutes  and  regulations  governing  new 
drug,  biologic,  food  or  color  additive. 
GRAS  substance,  infant  formula,  new 
animal  drug,  and/or  device  studies. 

AUTHORmr  FOR  MAMTBtANCE  OF  THE  SYSTEM: 

Section  505(i)(3).  Federal  Food,  Drug, 
and  Cosmetic  Act  (21  U.S.C.  355(i)(3)). 
21  CFR  part  312  (new  drugs  and 
biologies  for  investigational  use); 
Section  520.  Federal  Food.  Drug,  and 
Cosmetic  Act  (21  U.S.C.  360j).  21  CFR 
part  812  (new  devices  for  investigational 
use);  Sections  512(j)  and  (1)(1),  Federal 
Food,  Drug,  and  Cosmetic  Act  (21  U.S.C 
360b(j)  and  (1)(1)),  21  CFR  part  511  (new 
animal  drugs  for  investigational  use): 
Sections  409  and  721.  Federal  Food. 
Drug,  and  Cosmetic  Act  (21  U.S.C.  348 
and  379e).  21  CFR  part  71  (color 
additive  petitions).  21  CFR  part  171 
(food  additive  (letitions);  Section  412. 
Federal  Food.  Drug,  and  Cosmetic  Act 
(21  U.S.C.  350a)  (infant  formula 
requirements):  and  Section  351.  Public 
Health  Service  Act  (42  U.S.C.  262). 

PURPO«E(S): 

1.  To  provide  controls  to  assure  that 
investigators  meet  requirements  of  the 
relevant  statutes  and  regulations 
governing  new  drug,  biologic,  food  or 
color  additive,  GRAS  substance,  infant 
formula,  new  animal  drug,  and/or 
device  studies. 

2.To  serve  as  a  data  base  for  the 
effective  performance  of  activities 
necessary  for  the  conduct  of  the 
bioresearch  monitoring  program. 


ROUTWE  USES  OF  RECOROS  HAMTAMEO  M  THE 
SYSTEM,  MCUJOMO  CATEQORKS  OF  USERS  AMD 
THE  PURPOSES  OF  SUCH  USES: 

1.  Records  that,  on  their  face  or  in 
conjimetion  with  other  records,  indicate 
a  violation  or  potential  violation  of  law. 
may  be:  (1)  Referred  for  investigation 
and  possible  enforcement  action  under 
the  applicable  Federal.  State,  or  foreign 
laws  to  the  Department  of  Justice  and 
other  appropriate  Federal  agencies,  an 
appropriate  State  food  and  drug 
enforcement  agency  or  licensing 
authority,  or  the  government  of  a  foreign 
country  where  studies  are  being  or  have 
been  conducted;  or  (2)  disclosed  to 
sponsors  or  IRB's  responsible  for 
initiating,  approving,  monitoring,  or 
overseeing  any  studies  affected  by  the 
violation  or  potential  violation,  if  the 
information  disclosed  is  relevant  to  any 
enforcement,  regulatory,  investigative, 
or  prosecutorial  responsibility  of  the 
receiving  entity. 

2.  Disclosure  may  be  made  to  a 
congressional  office  from  the  record  of 


an  individual  in  response  to  an  inquiry 
from  the  congressional  office  made  at 
the  written  request  of  that  individual. 

3.  The  Department  of  Health  and 
Human  Services  (HHS)  may  disclose 
information  from  this  system  of  records 
to  the  Department  of  Justice,  or  to  a 
court  or  other  adjudicative  body,  when: 

(a)  HHS.  or  any  component  tnereof:  or 

(b)  Any  HHS  employee  in  his  or  her 
official  capacity;  or 

(c)  Any  HHS  employee  in  his  or  her 
individual  capacity  where  the 
Department  of  Justice  (or  HHS,  where  it 
is  authorized  to  do  so)  has  agreed  to 
represent  the  employee:  or 

(d)  The  United  States  or  any  agency 
thereof  (where  HHS  determines  that  the 
litigation  is  likely  to  affect  HHS  or  any 
of  its  components). 

is  a  party  to  litigation  or  has  an 
interest  in  such  litigation,  and  HHS 
determines  that  the  use  of  such  records 
by  the  Department  of  Justice,  the  court 
or  other  adjudicative  body,  is  relevant 
and  necessary  to  the  litigation  and 
would  help  in  the  effective 
representation  of  the  governmental 
interest,  provided,  however,  that  in  each 
ease.  HHS  determines  that  such 
disclosure  is  compatible  with  the 
purpose  for  which  the  records  were 
collected. 


AND  PRACTICES  FOR  STORMQ, 


MTHESYSTEM: 
STORAQE: 

Manual  files  of  investigatory  materials 
are  maintained  in  letter-size  manila 
folders  and  on  microfilm.  Automated 
files  are  maintained  on  magnetic  disk  or 
tape. 

RETRKVASSJTV: 

Indexed  by  name  or  code  number. 

SAFEQUAROe: 

\. Authorized  users:  Personnel  in 
CBER's  Bioresearch  Monitoring  Team 
and  CBER  Product  Review  Offices; 
Personnel  in  CDRH's  Division  of 
Bioresearch  Monitoring;  Personnel  in 
CDER's  Divisi(Mi  of  Scientific 
Investigations,  Division  of  Drug 
Infwmation  Resources.  Management 
and  Data  Systems  Brandi;  Personnel  in 
CFSAN's  Division  of  Product  Policy. 
Division  of  Health  Efiiects  Evaluaticm; 
and  Personnel  in  CVM's  Division  of 
Compliance.  Bioresearch  Monitoring 
Staff. 

2.Physical  safeguards:  Files  are  stored 
in  seemed  areas,  locked  buildings, 
locked  rooms,  locked  tape  vaults,  and 
lockable  data  media  cabinets. 

3.Procedura]  (or  technical) 
safeguards:  Limited  access  and 
computer  pass%vord  which  is  changed 
periodically. 
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A.Implementation  guidelines:  These 
practices  are  in  compliance  with  the 
standards  of  chapter  45-13  of  the  HHS 
General  Administration  Manual. 
"Safeguarding  Records  Contained  in 
Systems  of  Records,"  supplementary 
Chapter  PHS  hf:  45-13,  and  the 
Department's  Automated  Information 
System  Security  Handbook. 

RETENTION  AND  DWPO>AU 

Records  are  retained  and  disposed  of 
under  the  authority  of  the  FDA  Records 
Control  Schedule  transmittal  number 
H:90-l,  Departmental  number  B-331. 

SYSTEM  MANAQEn(S)  AND  AOORESS: 

Director.  Division  of  Inspections  and 
Surveillance  (HFM-650),  Center  for 
Biologies  Evaluation  and  Research, 
Office  of  Compliance  and  Biologies 
Quality,  1401  Rockville  Pike,  Rockville, 
MD  20852. 

Director,  Division  of  Bioresearch 
Monitoring  (HFZ-310),  Office  of 
Compliance,  Center  for  Devices  and 
Radiological  Health.  2094  Gaither  Rd., 
Rockville.  MD  20850. 

Deputy  Director,  Division  of  Scientific 
Investigation  (HFD-341).  Center  for 
Drug  Evaluation  and  Research,  Office  of 
Compliance,  7520  Standish  PI.. 
Rockville.  MD  20855. 

Bioresearch  Monitoring  Project 
Manager  (HFS-207),  Center  for  Food 
Safety  and  Applied  Nutrition,  Office  of 
Premarket  Approval,  Division  of 
Product  Policy,  200  C  St.  SW., 
Washington.  DC  20204. 

Manager,  Bioresearch  Monitoring 
Program  (HFV-234).  Center  for 
Veterinary  Medicine,  Division  of 
Compliance,  7500  Standish  PL. 
Rockville.  MD  20855. 

NOmCATION  PnOCEDURES: 

An  individual  may  learn  if  a  record 
exists  about  him  or  her  upon  written 
request  with  notarized  signature  or 
certification  of  identification  under 
penalty  of  perjury  if  request  is  made  by 
mail,  or  with  identification  if  request  is 
made  in  person  (see  also  21 CFR  21.44), 
directed  to: 

FDA  Privacy  Act  Coordinator  (HFI- 
30),  Food  and  Drug  Administration, 
5600  Fishers  Lane,  Rockville,  MD 
20857. 

RRONO  ACCESS  PROCEOUNES: 

Same  as  notification  procedures. 
Requesters  should  also  reasonably 
specify  the  record  contents  being 
sought.  Access  to  record  systems  which 
have  been  granted  an  exemption  from 
the  Privacy  Act  access  requirement  may 
be  made  at  the  discretion  of  the  system 
manager.  If  access  is  denied  to  requested 
records,  an  appeal  may  be  made  to: 


Conunissioner,  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville,  MD  20857. 

You  may  also  reouest  an  accounting 
of  disclosures  that  have  been  made  of 
your  record,  if  any. 

CONTESTMQ  RECORD  procedures: 

Contact  the  official  at  the  address 
specified  under  notification  procedures 
above  and  reasonably  identify  the 
record,  specify  the  information  being 
contested,  the  corrective  action  sought, 
and  your  reasons  for  requesting  the 
correction,  along  with  supporting 
information  to  show  how  the  record  is 
inaccurate,  incomplete,  untimely,  or 
irrelevant. 

RECORD  SOURCE  CATEQORCS: 

Individual  on  whom  the  record  is 
maintained.  Some  material  is  obtained 
from  third  parties,  e.g..  drug  companies, 
publications,  or  is  developed  by  FDA. 

systems  exempted  from  certain  provions 
oftneact: 

This  system  is  exempt  &Y)m  access 
and  contest  and  certain  other  provisions 
of  the  Privacy  Act  (5  U.S.C.  552a(c)(3). 
(d)(1)  to  (d)(4).  (e)(3).  (e)(4)(G)  to 
(e)(4)(H)  and  (0)  to  the  extent  that  it 
includes  investigatory  material 
compiled  for  law  enforcement  purposes, 
where  access  would  be  likely  to 
prejudice  the  conduct  of  the 
investigation. 
(FR  Doc.  98-27937  Filed  10-16-98;  8:45  am] 

MUJNQ  OOOE  41W-01-F 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[DockM  Na  STN-Oiaq 

Agancy  Information  Collaction 
Activitias;  Announcamant  of  0MB 
Approval;  OTC  Taat  Sampla  Collaction 
Systams  for  Drugs  of  Abusa  Tasting 

AQB4CY:  Food  and  Drug  Administration, 

HHS. 

action:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  axuiouncing 
that  a  collection  of  information  entitled 
"OTC  Test  Sample  Collection  Systems 
for  Drugs  of  Abuse  Testing"  has  been 
approved  by  the  Office  of  Management 
and  Budget  (OMB)  under  the  Paperwork 
Reduction  Act  of  1995  (the  PRA). 

FOR  further  INFORMATION  CONTACT: 

Margaret  R.  Schlosburg,  Office  of 
Information  Resources  Management 
(HFA-250).  Food  and  Drug 
Administration,  5600  Fishers  Lane. 
Rockville.  MD  20857.  301-827-1223. 


SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  March  5, 1998  (63 
FR  10792),  the  agency  aimounced  that 
the  proposed  information  collection  had 
been  submitted  to  OMB  for  review  and 
clearance  under  section  3507  of  the  PRA 
(44  U.S.C.  3507).  An  agency  may  not 
conduct  or  sponsor,  and  a  person  is  not 
required  to  respond  to.  a  collection  of 
information  unless  it  displays  a 
currently  valid  OMB  control  number. 
OMB  has  now  approved  the  information 
collection  and  has  assigned  OMB 
control  number  0910-0368.  The 
approval  expires  on  April  30.  2001. 

Dated:  October  9. 1998. 
William  K.  HubtMrd. 

Associate  Commissioner  for  Policy 

Coordination. 

[FR  Doc.  98-27887  Filed  10-16-98;  8:45  am] 

■ILUNQ  CODE  41M-01-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Adminiatration 
{DodcM  No.  900-061^ 

Draft  Quidanca  fbr  Induatry  on 
ANDA'a:  hnpurMaa  in  Drug 
SutMtancaa;  Availability;  Raopaning  of 
uommani  ranoa 

AOBICY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice;  reopening  of  conmient 

period. 


:  The  Food  and  Drug 
Administration  (FDA)  is  reopening  until 
November  23,  1998,  the  comment 
period  for  the  draft  guidance  for 
industry  entitled  "ANDA's:  Impurities 
in  Drug  Substances."  FDA  published  a 
notice  of  availability  of  the  draft 
guidance  in  the  Federal  Register  of  July 
24. 1998  (63  FR  39880).  FDA  is  taking 
this  action  in  response  to  several 
requests  for  an  extension. 
DATES:  Written  comments  on  the  draft 
guidance  may  be  submitted  by 
November  23, 1998.  General  comments 
on  agency  guidance  documents  are 
welcome  at  any  time. 
ADDRESSES:  Copies  of  the  draft  guidance 
are  available  on  the  Internet  at  "http:// 
www.fda.gov/cder/guidance/ 
index.htm".  Submit  written  requests  for 
single  copies  of  the  draft  guidance  to  the 
Drug  Information  Branch  (HFD-210). 
Center  for  Drug  Evaluation  and 
Research,  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville,  MD  20857.  Send  one  self- 
addressed  adhesive  label  to  assist  that 
office  in  processing  your  requests. 
Submit  written  comments  on  the  draft 
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guidance  to  the  Dockets  Management 
Branch  (HFA-305),  Food  and  Drug 
Administration,  5630  Fishers  Lane,  rm. 
1061,  Rockville,  MD  20852.  Comments 
are  to  be  identified  with  the  docket 
number  found  in  brackets  in  the 
heading  of  this  document. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  W.  Trimmer,  Office  of  Generic 
Drugs,  Center  for  Drug  Evaluation  and 
Research  (HFD-625),  Food  and  Drug 
Administration.  7500  Standi^  PL. 
Rockville.  MD  20855-2737.  301-827- 
5848. 

SUPPLBNBITARY  INFORMATION:  In  the 
Federal  Register  of  July  24, 1998  (63  FR 
39880),  FDA  published  a  notice 
announcing  the  availability  of  a  draft 
guidance  for  industry  entitled  "ANDA's: 
Impurities  in  Drug  Substances."  The 
draft  guidance  provides 
recommendations  for  including 
information  in  abbreviated  new  drug 
applications  and  supporting  drug  master 
files  on  the  content  and  qualification  of 
impurities  in  drug  substances  produced 
by  chemical  syntheses  for  both 
monograph  and  nonmonograph  drug 
substances.  Interested  persons  were 
given  until  September  22. 1998,  to 
submit  written  conrunents  on  the  draft 
guidance. 

On  August  4, 1998,  FDA  received  a 
letter  frtim  Perrigo  requesting  that  the 
agency  extend  the  comment  period  on 
the  draft  guidance  120  days.  On  August 
10, 1998,  FDA  received  a  letter  from  the 
National  Association  of  Pharmaceutical 
Manufacturere  requesting  that  the 
agency  extend  the  comment  period  on 
the  draft  guidance  60  days.  On 
September  4.  1998,  FDA  received  a 
letter  from  the  Generic  Pharmaceutical 
Industry  Association  requesting  that  the 
agency  extend  the  comment  period  on 
the  draft  guidance  60  days. 

This  draft  guidance  is  complex  and 
introduces  a  number  of  new  issues. 
Therefore,  the  agency  has  decided  to 
reopen  the  comment  period  on  the  draft 
guidance  until  November  23, 1998.  to 
allow  the  public  more  time  to  review 
and  comment  on  its  contents. 

Interested  persons  may,  on  or  before 
November  23.  1998,  submit  to  the 
Dockets  Management  Branch  (address 
above)  written  comments  on  the  draft 
guidance.  Two  copies  of  any  comments 
are  to  be  submitted,  except  that 
individuals  may  submit  one  copy. 
Comments  are  to  be  identified  with  the 
docket  nimiber  found  in  brackets  in  the 
heading  of  this  document.  The  draft 
guidance  and  received  comments  are 
available  for  public  examination  in  the 
Dockets  Management  Branch  between  9 
a.m.  and  4  p.m.,  Monday  through 
Friday. 


Dated:  October  8. 1998. 
William  K.  Hubbud. 

Associate  Commissioner  for  Policy 

Coordination. 

(FR  Doc.  98-27888  Filed  10-16-98:  8:45  am) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutas  Of  Haalth 

National  Cancar  toistituta; 
Opportunitiaa  for  Cooparatiwa 
Raaaarch  and  Davalopmant 
Agraamants 

National  Cancer  Institute: 
Opportunities  for  Cooperative  Research 
and  Development  Agreements 
(CRADAs)  for  the  identification  of 
analogues  of  wnt  ligands  that  bind  a 
novel  soluble  Frizzled-related  receptor 
discovered  at  the  National  Cancer 
Institute  (NQ)  (the  "Technology").  Wnt 
proteins  act  as  inducing  agents  during 
embryogenesis  and  have  been 
implicated  in  the  etiology  of  cancer. 
Frizzled  proteins  are  integral  membrane 
proteins  that  recently  were  shown  to 
function  as  receptors  for  wnt  signaling 
molecules.  Currently,  NCI  has  identified 
at  least  two  applications  for  this 
Technology:  research  product  and  drug 
screening.  The  NQ  is  looking  for  a 
CRADA  Collaborator  with  access  to 
phage  display  peptide  libraries  for 
analogue  screening  to  develop  this 
Technology. 

AGENCY:  National  Institutes  of  Health, 
PHS.  DHHS. 
action:  Notice. 

SUMMARY:  Pursuant  to  the  Federal 

Technology  Transfer  Act  of  1986  (FTTA. 
15  U.S.C.  §  3710;  Executive  Order  12591 
of  April  10, 1987  as  amended  by  the 
National  Technology  Transfer  and 
Advancement  Act  of  1995),  the  National 
Cancer  Institute  (NCI)  of  the  National 
Institutes  of  Health  (NIH)  of  the  Public 
Health  Service  (PHS)  of  the  Department 
of  Health  and  Human  Services  (DHSS) 
seeks  one  or  more  CRADAs  with 
pharmaceutical  or  biotechnology 
companies  to  develop  this  Technology. 

Any  CRADA  for  the  biomedical  use  of 
this  technology  will  be  considered.  The 
CRADA  would  have  an  expected 
duration  of  one  (1)  to  five  (5)  years.  The 
goals  of  the  CRADA  include  the  rapid 
publication  of  research  results  and  the 
timely  commercialization  of  products, 
diagnostics  and  treatments  that  result 
from  the  research.  The  CRADA 
Collaborator  will  have  an  option  to 
negotiate  the  terms  of  an  exclusive  or 
nonexclusive  commercialization  license 


to  subject  inventions  arising  undo-  the 
CRADA. 


Proposals  and  questions 
about  these  CRADA  opportunities  may 
be  addressed  to  Vasant  T.  Gandhi, 
Technology  Development  and 
Commercialization  Branch,  National 
Cancer  Institute,  Executive  Plaza  South. 
Room  450.  6120  Executive  Blvd., 
Rockville,  MD  20852.  Telephone:  (301) 
496-0477,  Facsimile:  (301)  402-2117. 
Background  information,  including 
abstracts  and  reprints,  is  available.  In 
addition,  pertinent  information  not  yet 
publicly  disclosed  may  be  obtained 
under  a  confidential  disclosure 
agreement. 

EFFECTIVE  DATE:  In  view  of  the  high 
interest  for  developing  the  Technology, 
interested  parties  should  notify  the  NQ 
Technology  Development  and 
Commercialization  Branch  in  writing  no 
later  than  November  18, 1998. 
Respondents  will  then  be  provided  an 
additional  thirty  (30)  days  for 
submitting  fonnal  CRADA  proposals. 

SUPPLBBITARY  aFORMATION:  A  novel 
Frizzled-related  soluble  receptor  has 
been  expressed  recombinantly  and  used 
in  an  ELISA  format  to  bind  protein 
ligand.  The  NQ  Laboratory  of  Cellular 
and  Molecular  Biology  (LCMB)  would 
like  to  identify  peptide  analogs  of  a 
natural  wnt  ligand  by  using  the 
recombinant  receptor  to  pan  phage 
display  peptide  liWaries.  To  this  end, 
the  NCI  LCMB  would  like  to  establish 
a  CRADA  with  a  biotechnology 
company  possessing  phage  dinilay 
peptide  libraries  and  interested  in 
participating  in  the  screening  effort. 
Analogs  identified  in  this  manner 
would  be  tested  for  agonist  or  antagonist 
activity,  and  might  serve  as  prototypes 
of  reagents  capable  of  modulating  wnt 
simaling  associated  receptor  pathways. 

The  role  of  the  National  Cancer 
Institute  in  this  CRADA  will  include, 
but  not  be  limited  to: 

1.  Providing  intellectual,  scientific, 
and  technical  expertise  and  experience 
to  the  research  project. 

2.  Planning  research  studies  and 
interpreting  research  results. 

3.  Publisning  research  results. 

The  role  of  the  CRADA  Collaborator 
may  include,  but  not  be  limited  to: 

1.  Possession  of  a  phage  display 
peptide  library. 

2.  Planning  research  studies  and 
interpreting  research  results. 

3.  Provicung  support  for  onging 
CRADA-related  research  in  the 
development  of  the  particular 
application  of  the  Technology. 

(a)  Financial  support  to  facilitate 
scientific  goals: 

(b)  Technical  or  financial  support  for 
further  design  of  applirations. 
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4.  Publishing  research  results. 

Selection  criteria  for  choosing  the 
CRADA  G>llaborator  may  include,  but 
not  be  limited  to: 

1.  The  ability  to  collabOTate  with  NO 
on  further  research  and  development  of 
this  Technology.  This  ability  can  be 
demonstrated  through  experience  and 
expertise  in  this  or  related  areas  of 
Technology  indicating  the  ability  to 
contribute  intellectuaUy  to  ongoing 
research  and  development. 

2.  The  ability  to  collaborate  with  NO 
on  further  research  and  development  of 
this  Technology.  This  ability  can  be 
demonstrated  through  experience  and 
expertise  in  this  or  related  areas  of 
Technology  indicating  the  ability  to 
contribute  intellectually  to  ongoing 
research  and  development. 

3.  The  demonstration  of  adequate 
resources  to  perform  the  research, 
development  and  commercialization  of 
this  technology  (e.g.  facilities,  personnel 
and  expertise)  and  accomplish 
obfectives  according  to  an  appropriate 
timeUble  to  be  outlined  in  Uw  C31ADA 
Collaborator's  proposal. 

4.  The  willingness  to  commit  best 
effort  and  demonstrated  resources  to  the 
research,  development  and 
commercialization  of  this  Technology. 

5.  The  demonstration  of  expertise  in 
the  commercial  development, 
production,  marketing  and  sales  of 
products  related  to  this  area  of 
Technology. 

6.  The  level  of  financial  support  the 
CRADA  Collaborator  will  provide  for 
CRADA-related  Government  activities. 

7.  The  willingness  to  cooperate  with 
the  National  Qmcer  Institute  in  the 
timely  publication  of  research  results. 

8.  The  agreement  to  be  bound  by  the 
appropriate  DHHS  regulations  relating 
to  human  sub)ects.  and  all  PHS  policies 
relating  to  the  use  and  care  of  laboratcuy 
animals. 

0.  The  willingness  to  accept  the  legal 
provisims  and  Tanguaga  of  the  CRADA 
with  only  minor  modifications,  if  any. 
These  provisions  govern  the  equitable 
distribution  of  patent  righu  to  CRADA 
inventions.  Generally,  the  rights  of 
ownership  are  retained  by  the 
organization  that  is  the  employer  of  the 
inventor,  with  (1)  the  grant  of  a  license 
for  research  and  other  Government 
purposes  to  the  Government  when  the 
CRADA  Collaborator's  employee  is  the 
sole  inventor,  or  (2)  the  grant  of  an 
option  to  elect  an  exclusive  or 
nonexclusive  license  to  the  CRADA 
Collaborator  when  the  Government 
employee  is  the  sole  inventor. 


Dated:  October  8. 19M. 
KanlsMiSjfMrt, 

Acting  Director,  Technology  Development 
and  Commercial iiation  Branch,  National 
Cancer  Institute,  National  Institutes  of  Health. 
(FR  Doc.  9»-279e3  Filed  10-16-98;  8:4S  amj 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

NmonW  NIMnUIW  Oi  nMnn 

Ou  VM  nnMn^OMRWQ  Invwiaons! 
AvaitaWHty  for  UoMMing 

AQENCY:  National  Institutes  of  Health. 
Public  Health  Service.  DHHS. 
action:  Notice. 

SUMMARY:  The  inventions  listed  below 
are  owned  by  agencies  of  the  U.S. 
Government  and  are  available  for 
licensing  in  the  U.S.  in  accordance  with 
35  U.S.C  207  to  achieve  eiqiedidous 
commercialization  of  results  of 
federally-funded  research  and 
development.  Foreign  patent 
applications  are  filed  on  selected 
inventions  to  extend  market  coverage 
for  companies  and  may  also  be  available 
for  licensing. 

ADOncaiCt.  Licensing  information  and 
copies  of  the  U.S.  patent  applications 
listed  below  may  be  obtained  by  writing 
to  the  indicated  licensing  contact  at  the 
Office  of  Technology  Transfiar,  National 
Institutes  of  Health,  6011  Executive 
Boulevard,  Suite  325,  Rockville. 
Maryland  20852-3804;  telephone:  301/ 
496-7057;  &x:  301/402-0220.  A  signed 
Confidential  Disclosure  Agreement  will 
be  required  to  receive  copies  of  the 
patent  applications. 

Aganta  That  Biod  To  and  Inhibit 
Cytodiraaw  P450  2A6 

HV  Gelboin.  F]  Gonzalez  (NO) 
Serial  No.  60/093.936  filed  23  Jul  98 
Licensing  Contact:  Dennis  Penn,  301/ 

496-7056  ext.  211 

The  cytochrome  P450  Eunily  of 
enzymes  is  primarily  responsible  for  the 
metabolism  of  xenobiotics  such  as 
drugs,  carcinogens  and  environmental 
chraiicals,  as  well  as  several  classes  of 
endobiotics  such  as  steroids  and 
prostiglandins.  Members  of  the 
cytochrome  P450  family  are  present  in 
varying  levels  and  their  expression  and 
activities  are  controlled  by  variables 
such  as  chemical  environment,  sex, 
developmental  stage,  nutrition  and  age. 

There  are  multiple  forms  of  these 
P450  and  each  of  the  individual  forms 
exhibit  degrees  of  specificity  towards 
individual  chemicals  of  the  above 
Genetic  poljrmorphisms  of 


cytochrome  P450  2A6  result  in 
phenotypicaUy  distinct  deficient 
subpopiuations  that  difier  in  their 
ability  to  perform  biotransformations  of 
a  particular  drug  and  other  chemical 
compounds. 

This  invention  describes  monoclonal 
antibody  Mab  151-45-4,  which  is 
highly  specific  for  human  cytochrome 
P450  2A6  and  does  not  cross  react  with 
12  other  human  P450s.  Tlie  inhibitory 
and  immunoblotting  monoclonal 
antibody  that  are  described  in  this 
invention  report  is  unique  and  is  the 
only  known  inhibitory  monoclonal 
antibody  to  himian  P450  2A6.  Its 
inhibitory  activity  P450  2A6  is  greater 
than  90%.  This  monoclonal  antibody 
may  be  used  as  a  diagnostic  probe 
identifying  the  distribution  of  2A6  in 
populations  and  thus  identifying 
enzyme  deficient  individuals  that  are 
aensitive  to  2A6  metabolized  drugs. 
This  Mab  will  also  identify  those  drugs 
that  are  currently  used  and  in  the 
process  of  drug  developmoit  which  are 
substrates  for  2A6.  Metabolism  of 
partner  drugs  by  P450  2A6  may  be  the 
fwais  for  drug-drug  toxicity. 

AgaBla  That  Bind  To  amd  laUbit 
HvMan  CytocfannM  P450 1A2 

HV  Gelboin.  F)  Gonzalez.  T)  Yang  (NO) 
Serial  No.  60/093,913  filed  23  Jun  98 
Licensing  Contact:  Dennis  Penn,  301/ 

466-7056  ext.  211 

The  cytochrome  P450  fiunily  of 
enzymes  is  primarily  responsible  for  the 
metabolism  of  xenobiotics  such  as 
drugs,  food  pjrrolysate,  carcinogens  and 
environmental  diemioils,  as  well  as 
several  classes  of  endobiotics  such  as 
steroids  and  prostaglandins.  Members  of 
the  cytochrome  P450  family  are  present 
in  varying  levels  in  human  tissue. 

There  are  multiple  forms  of  these 
P450  and  each  of  the  individual  forms 
exhibit  metabolic  activity,  often 
overlapping,  towards  individual 
chemicals  of  the  above  classes.  Genetic 
polymorphisms  of  cytochrome  P450 
result  in  phenotypiolly  distinct 
subpopulations  that  dififor  in  their 
ability  to  perform  biotraiufonnations  of 
a  particular  drug  and  other  chemical 
compounds. 

This  invention  describes  monoclonal 
antibodies  Mab  26-7-5,  Mab  951-5-1 
and  Mab  1812-2-4,  which  are  highly 
specific  for  human  cytochrome  P450 
1A2  and  do  not  croas  react  with  11  other 
human  P450s.  These  Mabs  exhibit 
strong  immunoblotting  activity  and 
enzyme  inhibitory  activity  greater  than 
85%.  The  inhibitory  and 
immunoblotting  monoclonal  antibody 
that  are  described  in  this  invention 
repmt  is  unique  and  is  the  only  known 
inhibitory  monoclonal  antibody  to 
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human  P450  1A2.  Thus  these  Mabs  may 
be  used  to  identify  drugs,  carcinogens 
and  other  xenobiotics  metabolized  by 
P450  1A2  in  human  liver.  The 
inhibitory  properties  can  determine  the 
quantitative  metabolic  contribution  of 
P450  1A2  in  human  liver  relative  to  that 
of  other  P4508  that  may  also  metabolize 
1A2  substrates.  These  Mabs  can  identify 
drugs  currently  in  use  and  in  the 
process  of  drug  development  which  are 
substrates  for  1A2.  The  Mab  can  also 
identify  partner  drugs  metabolized  by 
1 A2  that  may  be  a  basis  of  drug-drug 
toxicity.  The  Mabs  are  also  diagnostic 
probes  ii^tifying  the  distribution  of 
1A2  in  populations  and  thus  identifying 
enzyme  deficient  individuals  that  are 
sensitive  to  1A2  metabolized  drugs. 

AAVS  Vector  and  Uses  Thereof 

)A  Chiwini  (NHLBI) 

Soial  No.  60/087,029  filed  28  May  98 

Licensing  Contact:  Susan  S.  Rucker, 

301/496-7056  ext.  245 

The  invention  described  and  claimed 
in  this  patent  application  provides  for 
novel  vectors  and  viral  particles  which 
comprise  adeno-assodated  virus 
serotype  5  (AAV5).  AAV5  is  a  single- 
stranded  DNA  virus  of  either  plus  or 
minus  polarity  whidi,  like  other  AAV 
serotypes  (AAV4,  AAV2)  requires  a 
helper  virus  for  replication.  AAV  type  2 
has  the  interesting  and  potentially 
useful  ability  to  integrate  into  human 
chromosome  19  q  13.3-q  tw.  This 
activity  is  dependent  on  the  non- 
structilral.  Rep.  proteins  of  AAV2.  The 
Rep  proteins  of  AAV  types  2  and  5  are 
diiwimiUr  and  are  not  able  to  substitute 
in  DNA  replication  of  the  heterologous 
serotype.  Based  on  preliminary 
fluorescent  in  situ  hybridization  (FISH) 
results,  the  integration  of  AAV  type  5 
occurs  specifically,  but  at  a  difierent 
genetic  locus  to  that  of  AAV  type  2. 

AAV5  offers  several  advantages  which 
make  it  attractive  for  use  in  gene 
therapy:  1.  increased  production  (10-50 
fold  greater  than  AAV2):  2.  distinct 
integration  locus  when  compared  to 
AAV2;  3.  Rep  protein  and  ITR  regions 
do  not  complement  other  AAV 
serotypes;  4.  appears  to  utilize  diffsrent 
cell  surface  attachment  molecules  than 
those  of  AAV  type  2. 

Variant  Peptide  Uganda  That 
Selectivefy  Induce  Apoptoais 

M]  Lenardo.  RN  Germain.  B 

Combadiere.  C  Reis  e  Sousa  (NIAID) 
Serial  No.  60/072.952  filed  29  Jan  98 
Licensing  Contact:  Jaconda  Wagner. 

301/496-7735  ext.  284 

This  invention  relates  to  selective 
modulation  of  specific  T  cell  responses. 
Variant  peptide  Uganda  for  the  T  cell 


receptor  have  been  identified  and 
characterized.  These  variant  peptide 
ligands  act  as  partial  agonists. 
Spedfically,  the  ligands  induce 
apoptosis  in  T  cells  without  the 
concomitant  production  and  release  of 
non-death  inducing  cytokines.  These 
variant  peptide  ligands  can  be  used  to 
treat  or  prevent  T  cell  associated 
disorders  such  as  autoimmime  diseases, 
allergic  distxders,  graft  rejection  and 
graft  versus  host  disease  by  selectively 
eliminating  specific  T  cell  populations. 

Method  For  Syntheahing  »(2> 
Dkleaxy-2-flBoro-M>1hreo- 
pentofnranoqrDadauM  O-Mda) 
VE  Maiquez,  MA  Siddiqui,  JS  Driscoll 

(NQ) 
Serial  No.  60/067,765  filed  10  Dec  97 
Licensing  Contact:  J.  Peter  Kim.  301/ 

496-7056  ext.  264 

AIDS  (acquired  immunodeficiency 
syndrome),  first  reported  in  the  United 
States  in  1981.  has  become  a  worldwide 
epidemic,  crossing  all  geographic  and 
demographic  boundaries.  More  than 
475,000  cases  of  AIDS  have  been 
reported  in  the  United  States  since  1981 
and  more  than  295,000  deaths  have 
resulted  in  the  U.S.  from  AIDS.  Over  1.5 
millicm  Americans  are  thought  to  be 
infected  with  HIV  (human 
immunodeficiency  virus).the  causative 
agent  of  AIDS.  One  clinically  useful 
anti-HIV  nucleoside  is  9-(2.3-Dideoxy-2- 
fluoro-^-D-threo- 
pentofiiranosyljadenine  0-Fdda.) 

The  subject  invoition  relates  to 
methods  and  compounds  for  a  highly 
effective  synthesis  of  clinically  useful 
anti-HIV  active  nucleosides  such  as  9- 
(2,3-Dideoxy-2-fluoro-frD-threo- 
pentofiiranosyl)  adenine  0-FddA),  and 
analogues  and  prodrugs  thereof. 

Single-Shot  Spiral  Scanning  Magnetic 
HfftyiaiM't  imagii^  Using  'Hrapaoidal 
Gradienla 

JH  Duyn  (CC) 

Serial  No.  60/067,670  filed  05  Dec  97 

Licensing  Contact:  John  Fahner-Vihtefic, 

301/496-7735  ext.  270 

The  present  application  describes  a 
magnetic  resonance  imaging  (MRI) 
apparatus  which  employs  trapezoidal 
gradients.  This  apparatus  allows  for  fiut 
MRI  scanning  with  excellent  signal  to 
noise  ratio  that  is  relatively  insensitive 
to  motion.  Single-shot  spiral  acanning 
places  high  donands  on  gradient 
hardware  «^ch  creates  a  need  for 
carefully  designed  gradient  waveforms. 
Use  of  the  trapezoidal  wave  forms 
embodied  in  this  invention  overcome 
problems  such  as  large  heat  load  to  the 
pulse-width  modulaton.  The  present 
technology  applies  to  cardiac  imaging  as 


well  as  functional  neuroimaging  using 
fiwOU  based  on  blood  oxygenation 
(BOLD)  dependent  contrasL 

Methods  of  Using  Ota  and  CR4  Uganda 
for  Inhibiting  IL-12  To  Treat 


B  KelsaU,  W  Strober,  I  Fuss.  T  Marth 

(NIAID) 
Serial  No.  60/066.238  filed  20  Nov  97 
Licensing  Ccmtact:  Jaconda  Wagner. 
301/496-7735  ext  284 
This  invention  provides  a  novel 
appriMch  to  downregulating  the 
production  of  IL-12.  Specifically,  Marth 
and  Kelsall  have  shown  that  IL-12 
production  can  be  modulated  via  the 
complement  receptors  CR3  and  CR4.  By 
binding  a  ligand,  sudi  as  an  antibody, 
to  the  complonent  recepton,  an  IL-12 
induced  inflammatcxy  re^Mose  can  be 
naodulated.  This  method  can  be  uaad  to 
treat  various  autoimmune  i 


Scanning 

A  Bersoo  (NHLBI) 

Serial  No.  08/965.869  filed  07  Nov  97 

Ijr^«ing  Contact:  John  Fahner-Vihtelic. 

301/496-7735  ext  270 

The  present  application  describes  an 
apparatus  and  method  far  monitoring  an 
electrocardiogram  (EOG)  during 
magnetic  resonance  (MR)  scanning.  This 
device  consists  of  a  unique  dectrode 

system  that  allows  the  EOG  to  be  

obtained  by  a  series  of  potential 
measurements  between  certain  of  the 
placed  electrodes.  Monitoring  the  EGG 
in  patients  undo^going  MR  scanning  can 
be  extremely  impratant  if  tiw  subject  of 
the  MR  scan  is  a  cardiac  patient  or  is 
being  stressed  at  the  time  of  the  scan. 
Interference  of  EOG  by  the  magnetic 
field  associated  writh  MR  scanning, 
gradient  fields,  RF  sampling  fields,  and 
magnetohydrodynamics  incidental  to 
blood  flow,  can  be  overcome  with  this 
invention. 

A  Swine  HeiMtitis  E  Vina  and  Uaaa 


Serial  No.  60/053.069  filed  18  Jul  97; 
PCT/US98/14665  X-J  Meng,  RH  Purcell, 
SU  Emerson  (NIAID) 
Ucensing  Contact:  Carol  SalaU.  301/ 

496-7735  ext.  232 

This  invention  is  directed  to  a  novel 
swine  hepatitis  E  virus  (swine  HEV)  and 
its  partial  aequeoce.  This  swine  HEV  is 
unique  torn  other  previously-described 
HEV  strains  but  is  both  genetically  and 
serologically  related  to  human  HEV.  The 
putative  capsid  protein  oi  HEV  strains. 
ytbm  expnaaed  as  a  recombinant 
protein  in  inaect  cells,  is  hi^y  useful 
in  the  evaluation  of  infection  of  swine 
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as  well  as  of  humans  with  HEV.  The 
recombinant  HEV  capsid  protein  may 
also  be  useful  in  the  vaccination  of 
humans  and  animals  against  infection 
with  HEV  strains. 

Oligonucleotides  Which  Specifically 
Bind  Retroviral  Nucleocapsid  Proteins 

A  Rein, )  Casas-Finet.  R  Fisher,  M 

Fivash.  LE  Henderson  (NO) 
PCT/US97/08936  filed  19  May  97 
(claiming  priority  of  USSN  60/ 
017,128  nied  20  May  96) 
Licensing  Contact:  J.  Peter  Kim,  301/ 
496-7056  ext.  264 

The  human  immunodeficiency  virus 
(HIV)  is  the  causative  agent  of  acquired 
immunodeficiency  syndrome  (AIDS).  A 
retroviral  protein  species,  the  gag 
polyprotein.  is  involved  in  the  assembly 
of  retrovirus  particles  and  capable  of 
specific  interactions  with  nucleic  adds. 
After  the  virion  is  released  from  the  cell, 
the  polyprotein  is  cleaved  by  the  virus- 
encoded  protease.  One  of  the  cleaved 
products,  the  nucleocapsid  (NC) 
protein,  then  binds  to  genomic  RNA, 
forming  the  ribonucleoprotein  core  of 
the  mature  particle.  The  interaction 
between  gag  and  genomic  RNA  is 
known  to  involve  the  NC  d(Hnain  of  the 
polyprotein. 

The  present  invention  relates  to 
retroviral  proteins,  such  as  NC  and  the 
gag  precursor,  and  their  ability  to  bind 
to  specific  nucleic  acid  sequences  with 
high  affinity.  Accordingly,  the  invention 
provides  for  oligonucleotides  which 
bind  to  nucleocapsids  proteins  with 
high  affinity,  molecular  decoys  for 
retroviral  nucleocapsid  proteins  which 
inhibit  viral  replication,  targeted 
molecules  comprising  high  affinity 
oligonucleotides,  assays  for  selecting 
molecules  which  inhibit  the  specific 
interaction  between  retroviral  proteins 
and  high  affinity  oligonucleotides,  and 
related  kits. 

Compoaitions  for  the  PrarentiGa  or 
Retardation  Of  Cataracts 

JS  Zigler  Jr.,  P  Russell,  S  Tumminia.  C 

Qin,  CM  Krishna  (NEI) 
PCT/US97/01105  filed  24  Jan  97 

(claiming  priority  of  USSN  60/ 

010,637  filed  26  Jan  96) 
Licensing  Contact:  David  Sadowski, 

301/496-7735,  ext.  288 

Oxidative  stress  is  becoming 
recognized  as  a  major  problem,  and  free 
radicals  and  activated  oxygen  species 
are  recognized  as  agents  of  tissue 
damage  associated  with  a  number  of 
conditions.  Aging-related  cataract  is  a 
disease  of  multifactorial  origin 
involving  many  of  the  same  processes 
which  characterize  the  process  of  aging 
in  other  tissues.  It  appears  that  once 


cataractogenesis  has  begun,  the  process 
of  cataract  development  may  proceed 
via  one  or  more  common  pathways  or 
processes.  The  subject  invention  focuses 
on  intervening  at  the  level  of  these 
common  pathways  in  hopes  of  stopping 
or  slowing  the  progression  of  the  msease 
process.  TTie  present  invention  provides 
methods  and  compositions  for  the 
prevention  and  treatment  of  cataract 
formation  which  comprise  a  nitroxide 
free  radical  compound  or  its 
hydroxylamine  and  a  thiol  reducing 
agent. 

Methods  for  Enhaacing  Oral  Toleranca 
and  Trsatiaf  Antoinunune  Diaaaae 
Using  Inhibitors  Of  IL-12 

W  Strober,  Brian  Kelsall.  T  Marth 

(NLUD) 
PCT/US96/16007  filed  11  Oct  96 

designating  AU,  US,  CA,  JP  (no  righto 

in  EPO):  published  as  WO  98/16248 

on  23  Apr  98 
Licensing  Contact:  Jaconda  Wagner. 

301/496-7735  ext.  284 

Oral  tolerance  is  the  immunologic 
mechanism  by  which  the  mucosal 
immune  system  maintains 
uiuesponsiveness  to  the  myriad  of 
antigens  in  the  mucosal  environment 
which  might  otherwise  induce 
untoward  immune  responses.  Recent 
studies  have  shown  that  it  is  mediated 
by  several  distinct,  yet  interacting 
mechanisms  including  the  generation  of 
suppressive  T  cells  producing  antigen 
nonspecific  cytokines  and  the  induction 
of  clonal  deletion  and/or  energy.  This 
invention  provides  two  methods:  1)  for 
enhancing  oral  tolerance  to  an  antigen 
and  2]  for  treating  an  autoimmune 
disease.  By  orally  administering  an 
antigen  associated  with  an  autoimmune 
disease,  allergic  disease  or  graft  versus 
host  (GvH)  disease  along  with  an 
inhibitor  of  IL-12,  oral  tolerance  can  be 
enhanced.  The  diseases  can  also  be 
treated  using  virtually  the  same  method. 


Method  for  Protecting  Bone  Marrow 
Against  Cbemotherapautic  Drugs  Using 
Transfbrming  Growth  Factor  Beta  1 

JR  Keller.  FW  RuscetU,  R  Wiltrout  (NQ) 
U.S.  Patent  5,278,145  issued  11  Jan  94 
Licensing  Contact:  Jaconda  Wagner, 

301/496-7735  ext.  284 

This  invention  provides  a  method  for 
protecting  hematopoietic  stem  cells 
from  the  myelotoxicity  of 
chemotherapeutic  drugs  or  radiation 
therapy.  Chemotherapeutic  agento 
destroy  the  body's  ability  to  make 
granulocytes  thereby  exposing  patients 
to  potentially  lethal  microorganisms. 
Previous  attempts  to  alleviate  this 
problem  focuscKl  on  the  use  cf  growth 
factors  to  accelerate  recovery  from 


myelotoxicity.  This  invention  details  a 
method  for  administering  TGF-Pl  in 
conjunction  with  the  administration  of 
chemotherapeutic  drugs  in  order  to 
reduce  the  number  of  stem  cells  killed 
thereby  reducing  myelotoxicity  which  is 
an  improvement  to  the  previous 
method. 

Dated:  October  13. 1998. 
Jack  Spiegel.  PhJ>. 

Director,  Division  of  Technology  Development 
and  Transfer.  Office  of  Technology  Transfer. 
[PR  Doc.  98-27959  Filed  10-16-98;  8:45  amj 
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The  inventions  listed  below 
ara  owned  by  agencies  of  the  U.S. 
Government  and  are  available  for 
licensing  in  the  U.S.  in  accordance  with 
35  U.S.C  207  to  achieve  expeditious 
commerdaliiatimi  of  resulto  of 
federally-funded  research  and 
development.  Foreign  patent 
applications  are  filed  on  selected 
inventions  to  extend  market  coverage 
for  companies  and  may  also  be  available 
for  licensing. 

AOORESSES:  Licensing  information  and 
copies  of  the  U.S.  issued  patento  and 
patent  applications  listed  below  may  be 
obtained  by  contacting  Carol  Salata, 
Ph.D..  at  the  Office  of  Technology 
Transfer.  National  Institutes  of  Health. 
6011  Executive  Boulevard.  Suite  325. 
Rockville.  Maryland  20852-3804; 
telephone:  301/496-7057  ext.  232;  fax: 
301/402-0220;  e-mail: 
SalataC«od.nih.gov.  A  signed 
Confidential  Disclosure  agreement  will 
be  required  to  receive  copies  of  the 
patent  applications. 

Dimaric  Naphthyliaoquinoline 
Alkaloids  and  Synthnia  Methods 
Thereof 

G  Bringmann,  S  Harmsen.  MR  Boyd 
(NQ) 

Serial  No.  08/279,339  filed  22  Jul  94 
(U.S.  Patent  5,571,919  issued  05  Nov 
96)  and  Serial  No.  08/674,359  filed  01 
Jul  96  (U.S.  Patent  5.789,594  issued 
04  Aug  98) 
This  invention  embodies  the 

synthesis  and  novel  compounds 

comprising  homodimeric  and 

heterodimeric  napthylisoquinoline 


Federal  Register /Vol.  63,  No.  201 /Monday.  October  19,  1998 /Notices 


55881 


alkaloids  and  derivatives.  The  methods 
presented  in  the  invention  are 
advantageous  because  they  permit,  for 
the  first  time,  the  in  vitro  synthesis  of 
compounds  for  which  the  only  known 
natural  source  is  the  rare  tropical  vine. 
Ancistrocladus  korupensis  of  Central 
Africa.  This  class  of  compounds  has 
been  demonstrated  to  be  effective  in 
inhibiting  the  ability  of  HIV  to  replicate 
and  infect  cells.  The  compounds  also 
have  antimalaria  activity.  Therefore,  the 
dimeric  alluloids  appear  to  comprise  a 
novel  class  of  antiviral  and  antiparasitic 
drugs  that  may  be  very  useful  by 
themselves  or  in  combination  with  other 
treatmento. 

Dimeric  Arylisoqninoline  Alkaloids 
and  Synthesis  Methods  Thereof 

G  Bringmann,  MR  Boyd.  R  Gotz.  TR 

Kelly  (NQ) 
Serial  No.  08/363,684  filed  23  Dec  94 
(U.S.  Patent  5,578,729  issued  26  Nov 
96)  and  Serial  No.  08/721.084  filed  24 
Sep  96  (U.S.  Patent  5,786,482  issued 
28  Jul  98) 

The  present  invention  relates  to  novel 
compounds  and  to  a  new  method  of 
chemical  synthesis  of  known  and  new 
dimeric  arybsoquinoline  alkaloids. 
These  compounds  are  members  of  a 
general  class  known  as 
naphthylisoquinoline  alkaloids.  These 
dimeric  alkaloids  have  been  found  to  be 
effective  inhibitors  of  HIV  replication  in 
human  immime  cells.  The  compounds 
also  have  antimalarial  activity.  The 
method  of  this  invention  provides 
access  not  only  to  known  but  also 
heretofore  unknown  medically  useful 
compounds.  The  invention  also 
provides  for  new  dimeric 
arylisoquinoline  compounds  and 
derivative  thereof. 

Monomaric  Naphthyliaoqninoline 
Alkaloids  and  Synthesis  Methods 
Thereof 

G  Bringmann.  R  Gotz.  MR  Boyd  (NO) 
Serial  No.  08/279,291  filed  22  Jul  94 
(U.S.  Patent  5.552,550  issued  03  Sep 
96)  and  Serial  No.  08/674,362  filed  01 
Jul  96  (U.S.  Patent  5.763.613  issued 
09  Jun  98) 

Monomeric  naphthylisoquinoline 
alkaloids  and  their  derivatives  are 
medically  useful  for  the  treatment  of 
parasitic  infections  including  malaria. 
However,  these  particular  alkaloids  are 
available  in  a  limited  supply  since  they 
are  obtained  from  scarce  plants  which 
have  a  limited  geographic  distribution. 
This  invention  embodies  methods  for 
the  preparation  of  monomeric 
naphthylisoquinoline  alkaloids, 
including  the  antiparasitic 
korupensamines  and  related 


compounds,  as  well  as  non- 
korupensamines.  New,  medically 
useful,  naphthylisoquinoline 
compounds  and  derivatives  are  also 
described. 

Monomeric  and  Dimeric 
Arylisoquinoline  Alkaloids  and 
Derivatives  Thereof 

G  Bringmann,  MR  Boyd.  M  Wenzel 

(NQ) 
Serial  No.  09/001,801  filed  31  Dec  97 

The  present  invention  provides  new 
monomeric  derivatives  of  the  C-8'-7 
linked  naphthylisoquinoline  alkaloid 
dioncophylline  D.  The  invention  also 
provides  new  C-4  substituted  monmeric 
arylisoquinoline  alkaloid  derivatives. 
The  present  invention  furthermore 
provides  novel  dimeric  arylisoquinoline 
'  alkaloids  comprised  of  coupled  first  and 
second  arylisoquinoline  monomers, 
wherein  either  or  both  of  said 
monomer(s)  is  (are)  monomeric 
compound(s)  of  the  present  invention. 

Monomeric  and  dimeric  compounds 
of  the  present  invention  have  medically 
useful  properties,  such  as  antiAucrobial 
properties,  more  specifically 
antimalarial  and  antiviral  properties. 
Monomeric  compounds  of  the  present 
invention  are  also  useful  as  building 
blocks  or  intermediates  for  synthesis  of 
novel  dimeric  arylisoquinoline 
alkaloids. 

Michellamine  Antiviral  Agents, 
Conqmsitions,  and  Treatment  Methods 

MR  Boyd,  JH  CardelUna.  KP  Manfredi. 
JW  Blunt.  LK  Pannell.  JB  McMahon. 
RJ  Gulakowski,  CM  Qvgg,  G 
Bringmaim,  D  Thomas,  J  Jato  (NQ) 
Serial  No.  08/049,824  filed  19  Apr  93 
(U.S.  Patent  5,455.251  issued  03  Oct 
95)  and  Serial  No.  08/457.677  filed  01 
Jun  95  (U.S.  Patent  5.654.432  issued 
05  Aug  97) 

Michellamines.  structurally  novel 
naphthalene  tetrahydroisoquinoline 
alkaloids,  are  a  new  class  of  antiviral 
compoimds  present  in  the  plant 
Ancisrocladus  korupensis.  The 
Ancitrocladaceae  is  a  small 
paleotropical  family,  with  20  species 
known  from  Asia  and  tropical  Africa.  A. 
korupensis  contains  three  distinct 
michellamines.  A,  B,  and  C. 
Michellamine  B,  the  most  prevalent  and 
]>otent  of  the  three,  is  capable  of 
inhibiting  two  distinct  stages  of  the  HIV 
life  cycle,  the  compound  is  able  to 
inhibit  HIV-induced  cell  killing  of 
infected  cells  but  has  to  efiect  on  HIV 
virons  or  initial  binding  of  HIV  to  target 
cells.  In  addition,  michellamine  B 
inhibite  the  enzymatic  activity  of  both 
the  normal  HIV  reverse  transcriptase 
and  the  activity  of  several  mutant 


transcriptases  which  are  resistant  to 
several  nonnucleoside  inhibitors.  The 
claims  of  this  invmition  relate  to 
michellamine  compounds  and 
derivatives,  methods  for  the  isolation  of 
the  michellamines  from  A.  korupensis. 
and  methods  for  the  administration  of 
these  antiviral  compounds  for  treeting 
patiento  infected  %vith  HIV.  Licenses  of 
this  invention  will  be  required  to 
comport  with  all  applicable  federal  and 
country-of-coUection  policies  relating  to 
biodiversity. 

Antimalarial  Korupensamines  and 
Pharmaceutical  Compaeition  and 
Medical  Uses  Thereof 

MR  Boyd.  G  Francois,  G  Bringmann.  YF 

Hallock,  KP  Manfredi,  JH  Cardellina 

(NQ) 
Serial  No.  08/195,260  filed  14  Feb  94 

(U.S.  Patent  5.409.938  issued  25  Apr 

95) 

The  class  of  compounds  known  as 
korupensamines  exhibit  in  vitro  and  in 
viro  antimalarial  activity  and  offer  a 
potent  new  means  for  treating  and 
controlling  this  devastating  disease.  As 
many  as  2-3  million  people  worldwide 
die  from  malaria  each  year,  and  many 
more  suffer  from  long-term  chronic 
infection.  The  deadliest  malarial 
parasites  have  become  resistant  to 
previously  effective  antimalarial  drugs 
such  as  chloroquine  and  other  clinically 
useful  agents;  therefore,  effective  new 
antimalarial  drugs  are  urgently  needed. 
These  korupensamine  compounds, 
which  are  isolated  from  a  new  species 
of  the  plant  genus  Ancistrocladus  which 
is  found  in  tropical  Africa  and  southern 
and  southeast  Asia,  effectively  inhibit 
the  growth,  reproduction,  and 
pathologic  effecto  of  a  broad  spectnmi  of 
Plasmodia  parasites  when  given  alone 
or  in  conjunction  with  previously 
available  antimalarial  agento.  Licensees 
of  this  invention  will  be  required  to 
comport  with  all  applicable  federally 
and  country-of-collection  policies 
relating  to  biodiversity. 

Antimalarial  NapthyliaoquinoUae 
Alkaloids  and  Phaimaceutical 
Compositions  and  Medicinal  Uses 
Thenof 

G  Francois,  G  Bringmann.  JD  Phillipson. 
MR  Boyd,  LA  Assi.  C  Dochez.  C 
Schneider.  G  Timperman  (NO) 

Serial  No.  08/195,547  filed  14  Feb  94 
(U.S.  Patent  5,639.761  issued  17  Jun 
97)  and  Serial  No.  08/843,582  filed  16 
Apr  97 
This  is  a  new  class  of 

napthylisoquinoline  alkaloid 

compounds,  present  in  plant  species  of 

the  Ancistrocladaceae  and 

Dionocophylloceoe  plant  families  which 
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are  found  in  tropical  Africa  and 
southern  and  southeast  Asia,  that 
exhibit  effective  antimalarial  properties 
and  offer  important  new  weapons  in  the 
treatment  of  this  devastating  disease. 
The  deadliest  malarial  parasites  have 
become  resistant  to  previously  effective 
antimalarial  drugs:  therefore,  effective 
new  antimalarial  drugs  are  urgently 
needed.  These  new 
naphthylisoquinoline  compounds 
effectively  inhibit  the  growth, 
reproduction,  and  pathologic  effects  of  a 
broad  spectrum  of  Plasmodia  parasites, 
including  drug-resistant  strains. 

Dated:  October  13. 1998. 
Jack  Spcigel, 

DirvctoT,  Division  of  Technology  Development 
and  Transfer.  Office  of  Technology  Transfer. 
[FR  Doc.  98-27960  Filed  10-16-98:  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Cancer  institute;  Notice  of 
Closed  Meetings 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meetings. 

The  meetings  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(cJ(4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  of  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Cancer 
Institute  Special  Emphasis  Panel.  Health 
Communications  in  Cancer  Control. 

Date:  November  4-6, 1998. 

Time:  7:00  pm  to  5:00  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Gaithersburg  Hilton.  Caithersburg, 
MD  20878. 

Contact  Person:  CM.  Kerwin.  PhD, 
ScientiHc  Review  Administrator,  Special 
Review.  Referral  and  Resources  Branch. 
Division  of  Extramural  Activities.  National 
Cancer  Institute.  National  Institutes  of 
Health,  6130  Executive  Boulevard/EPN-609. 
Rockville.  MD  20892-7405.  301/496-7421. 

Name  of  Committee:  National  Cancer 
Institute  Special  Emphasis  Panel,  Regional 
Variation  in  Breast  Cancer  Rates  in  the 
United  States. 

Date:  November  9. 1998. 

Time:  9:00  am  to  5:00  pm. 


Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Executive  Plaza  North-ConfiBrence 
Room  D,  6130  Executive  Boulevard, 
Rockville,  MD  20852. 

Contact  Person:  Lalita  D  Palekar,  Scientific 
Review  Administrator.  Special  Review. 
Referral  and  Resources  Branch,  Division  of 
Extramural  Activities,  National  Cancer 
Institute,  National  Institutes  of  Health,  6130 
Executive  Boulevard/EPN-622B.  Rockville, 
MD  20892-7405,  301/496-7575. 
(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.392.  Cancer  Construction: 
93.393,  Cancer  Cause  and  Prevention 
Research:  93.394,  Cancer  Detection  and 
Diagnosis  Research  93.395,  Cancer  Treatment 
Research;  93.396.  Cancer  Biology  Research: 
93.397.  Cancer  Centers  Support:  93.398,    ' 
Cancer  Research  Manpower,  93.399,  Cancer 
Control.  National  Institutes  of  Health,  HHS) 

Dated:  October  13.  1998. 
La  Verne  Y.  Stringfield. 
Committee  Management  Officer,  NIH. 
|FR  Doc.  98-27950  Filed  10-16-98:  8:45  am) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Cancer  Institute;  Notice  of 
Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C. 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
conHdential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Cancer 
Institute  Special  Emphasis  Panel,  Oncogenes 
in  Cancer  Etiology  and  Progression. 

Dote;  November  4-5,  1998. 

Time:  8:00  am  to  5:00  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Crown  Plaza  Philadelphia  Center 
City.  1800  Market  Street.  Philadelphia.  PA 
19103. 

Contact  Person:  David  Irwin.  PhD, 
Research  Programs  Review  Section  Chief. 
Grants  Review  Branch.  Division  of 
Extramural  Activities,  National  Cancer 
Institute.  National  Institutes  of  Health.  6130 
Executive  Boulevard,  EPN— Room  635E, 
MSC  7405,  Rockville.  MD  20892-7405,  (301) 
402-0371.  di4knih.gov. 


(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.392,  Cancer  Construction: 
93.393.  Cancer  Cause  and  Prevention 
Research:  93.394.  Cancer  Detection  and 
Diagnosis  Research:  93.395.  Cancer 
Treatment  Research:  93.396.  Cancer  Biology 
Research;  93.397,  Cancer  Centers  Support: 
93.398,  Cancer  Research  Manpower;  93.399. 
Cancer  Control.  National  Institutes  of  Health, 
HHS) 

Dated:  October  13. 1998. 
LaVenie  Y.  Stringfield, 
Committee  Management  Officer,  NIH. 
IFR  Doc.  98-27951  Filed  10-16-98;  8:45  am] 

nUJNQ  COK  414e-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Cancer  Institute;  Notice  of 
Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2).  notice 
is  hereby  given  of  a  meeting  of  the 
Board  of  Scientific  Counselors.  National 
Cancer  Institute. 

The  meeting  will  be  closed  to  the 
public  as  indicated  below  in  accordance 
with  the  provisions  set  forth  in  section 
552b(c)(6),  Title  5  U.S.C,  as  amended 
for  the  review,  discussion,  and 
evaluation  of  individual  intramural 
programs  and  projects  conducted  by  the 
National  Cancer  Institute,  including 
consideration  of  personnel 
qualifications  and  performance,  and  the 
competence  of  individual  investigators, 
the  disclosure  of  which  would 
constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  Board  of  Scientific 
Counselors.  National  Cancer  Institute. 
Subcommittee  B — Basic  Sciences. 

Date:  November  1-2. 1998. 

rime;  November  1. 1998,  7:00  pm  to  10:30 
pm. 

Agenda:  To  review  and  evaluate 
administrative  confidential  matters. 

Place:  DoubleTree  Hotel,  1750  Rockville 
Pike,  Rockville,  MD  20852. 

Time:  November  2. 1998.  8:00  am  to  5:30 
pm. 

Agenda:  To  review  and  evaluate 
administrative  confidential  matters. 

Place:  National  Cancer  Institute.  9000 
Rockville  Pike.  Building  31.  C  Wing,  6th 
Floor,  Conference  Room  10.  Bethesda.  MD 
20892. 

Contact  Person:  Florence  E.  Farber.  PhD, 
Executive  Secretary.  Office  of  Advisory 
Activities.  Division  of  Extramural  Activities, 
National  Cancer  Institute,  National  Institutes 
of  Health,  6130  Executive  Boulevard,  EPN 
609,  Rockville,  MD  20892,  301/496-2378. 
(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos  93.392,  Cancer  Construction; 
93.393,  Cancer  Cause  and  Prevention 
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Research:  93.394.  Cancer  Detection  and 
Diagnosis  Research:  93.395.  Cancer 
Treatment  Research:  93.396,  Cancer  Biology 
Research:  93.397,  Cancer  Centers  Support: 
93.398,  Cancer  Research  Manpower,  93.399, 
Cancer  Control,  National  Institutes  of  Health, 
HHS) 

Dated:  October  13. 1998. 
UVeme  Y.  Stringfield. 
Committee  Management  Officer,  NIH. 
(FR  Doc.  98-27952  Filed  10-16-98:  8:45  am) 


BMJJNQ  OOOE  414»-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Cancer  Institute;  Notice  of 
Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 

meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6).  Title  5  U.S.C. 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Cancer 
Institute  Initial  Review  Group,  Subcommittee 
E — Prevention  and  Control. 

Date:  November  30-December  2, 1998. 

Time:  7:00  a.m.  to  2:00  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn— Silver  Spring,  8777 
Georgia  Avenue,  Silver  Spring.  MD  20910. 

Contact  Person:  Mary  Q  Fletcher,  PhD. 
Scientific  Review  Administrator,  Grants 
Review  Branch.  Division  of  Extramxiral 
Activities.  National  Cancer  Institute.  National 
Institutes  of  Health,  6130  Executive 
Boulevard,  EPN— Room  643D,  Rockville,  MD 
20892-7405,  301/496-4964. 
(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.392,  Cancer  Construction; 
93.393.  Cancer  Cause  and  Prevention 
Research;  93.394,  Cancer  Detection  and 
Diagnosis  Research;  93.395.  Cancer 
Treatment  Research;  93.396,  Cancer  Biology 
Research:  93.397.  Cancer  Centers  Support: 
93.398,  Cancer  Research  Manpower:  93.399, 
Cancer  Control,  National  Institutes  of  Health. 
HHS) 

Dated:  October  13, 1998. 
UVeme  Y.  Stringfield. 
Committee  Management  Officer,  NIH. 
(FR  Doc.  98-27953  Filed  10-16-98:  8:45  ami 

MJJNQ  OOOC  4140^-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Cancer  Institute;  Notice  of 
Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6).  Title  5  U.S.C. 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Cancer 
Institute  Initial  Review  Group,  Subcommittee 
C— Basic  and  Preclinical. 

Date:  November  30-December  2, 1998. 

Time:  7:30  am  to  5:00  pm. 

Agenda:  To  review  and  evaluate  giant 
applications. 

Place:  Holiday  Inn— Silver  Spring,  8777 
Georgia  Avenue,  Silver  Spring,  MD  20910. 

Contact  Person:  Virginia  P.  Wray.  PhD. 
Scientific  Review  Administrator,  Grants 
Review  Branch.  Division  of  Extramural 
Activities,  National  Cancer  Institute,  6130 
Executive  Boulevard— Room  635,  Rockville. 
MD  20895-7405,  301/496-9236. 
(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.392,  Cancer  Construction: 
93.393.  Cancer  Cause  and  Prevention 
Research:  93.394.  Cancer  Detection  and 
Diagnosis  Research:  93.395,  Cancer 
Treatment  Research:  93.396,  Cancer  Biology 
Research:  93.397.  Cancer  Centers  Support: 
93.398.  Cancer  Research  Manpower.  93.399, 
Cancer  Control,  National  Institutes  of  Health. 
HHS) 

Dated:  October  13. 1998. 
LaVenM  Y.  StringMd. 
Committee  Management  Officer.  NIH. 
(FR  Doc.  98-27954  Filed  10-16-98;  8:45  am] 

MJJNQ  OOOE  4140-»1-M 


The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6).  Title  5  U.S.C. 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Cancer 
Institute  Initial  Review  Group.  Sutx»mmittee 
G — Education,  National  Cancer  Institute 
Initial  Review  Group — Subcommittee  G. 

Date:  November  11-13. 1998. 

Time:  7:00  am  to  6:00  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn  Bethesda,  8120 
Wisconsin  Avenue.  Bethesda.  MD  20814. 

Contact  Person:  Harvey  Stein.  PhD. 
Scientific  Review  Administrator.  Grants 
Review  Branch,  Division  of  Extramural 
Activities.  National  Cancer  Institute.  National 
Institutes  of  Health.  6130  Executive 
Boulevard.  Rockville.  MD  20892.  301-496- 
7481. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.392,  Cancer  Construction; 
93.393.  Cancer  Cause  and  Prevention 
Research:  93.394,  Cancer  Detection  and 
Diagnosis  Research;  93.395,  Cancer 
Treatment  Research;  93  396,  Cancer  Biology 
Research:  93.397.  Cancer  Centers  Support; 
93.398.  Cancer  Research  Manpower;  93.399, 
Cancer  Control.  National  Institutes  of  Health, 
HHS) 

Dated:  October  13. 1998. 
LaVeme  Y.  StrngfieU. 
Committee  h4anagement  Officer,  NIH. 
(FR  Doc  98-27955  Filed  10-16-98:  8:45  am] 
MJJNQ  OOOE  414a-ei-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Nationai  Institutes  of  Health 

National  Cancer  Institute;  Notice  of 
Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act.  as 
amended  (5  U.S.C  Appendix  2).  notice 
is  hereby  given  of  the  following 
meeting. 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  InstHules  of  llsaWh 

National  Cancer  Institute;  Notice  of 
Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act.  as 
amended  (5  U.S.C  Appendix  2).  noUce 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Tide  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patwntable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
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would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Cancer 
Institute  Special  Emphasis  Panel.  Regional 
Variation  in  Breast  Cancer  Rates  in  the 
United  States. 

Date.  November  9.  1998. 

Time:  9:00  am  to  5:00  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Executive  Plaza  North — Conference 
Room  D,  6130  Executive  Boulevard, 
Rockviile.  MD  20852. 

Contact  Person:  Lalita  D  Palekar.  Scientific 
Review  Administrator,  Special  Review. 
Referral  and  Resources  Branch.  Division  of 
Extramural  Activities.  National  Cancer 
Institute,  National  Institutes  of  Health.  6130 
Executive  Boulevard/EPN-622B,  Rockviile. 
MD  20892-740S.  301/496-7575. 
(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.392,  Cancer  Construction; 
93.393.  Cancer  Cause  and  Prevention 
Research:  93.394.  Cancer  [)etection  and 
Diagnosis  Research:  93.395.  Cancer 
Treatment  Research:  93.396,  Cancer  Biology 
Research:  93.397,  Cancer  Centers  Support: 
93.398,  Cancer  Research  Manpower:  93.399, 
Cancer  Control.  National  Institutes  of  Health. 
HHS) 

Dated:  October  13, 1998. 
UVhm  Y.  StringBeM. 
Committee  Management  Officer.  NIH. 
IFR  Doc.  98-27956  Filed  10-16-98:  8:45  am] 

MLUNQ  OOM  414»-t1^  . 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  InstitutM  of  HMith 

National  Inatttuta  of  Neurological 
DiaorderB  and  Stroke;  Notica  of  Cloaed 


Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meetings. 

The  meetings  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6).  Title  5  U.S.C. 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  Training  Grant  and 
Career  Development  Review  Conunittee. 

Date:  November  4-6, 1998. 

Time:  9:00  a.m.  to  5:00  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  The  Portofino  Hotel,  260  Portofino 
Way,  Redondo  Beach,  CA  90277. 


Contract  Person:  Alfred  W.  Gordon,  Phd, 
Scientific  Review  Branch,  National  Institute 
of  Neurological  Disorders  and  Stroke, 
National  Institutes  of  Health,  PHS,  DHHS, 
7550  Wisconsin  Avenue.  Rm  9C10,  Bethesda, 
MD  20892,  301-496-9223,  aw38x«nih.gov. 
Name  of  Committee:  National  Institute  of 
Neurological  Disorders  and  Stroke  Special 
Emphasis  Panel. 
Date:  November  5. 1998. 
Time:  9KX)  a.m.  to  5:00  p.m. 
Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  The  Portofino  Hotel,  260  Portofino 
Way.  Redondo  Beach.  CA  90277. 

Contract  Person:  Lillian  M.  Pubols,  Phd, 
Chief,  Scientific  Review  Branch,  Scientific 
Review  Branch,  Division  of  Extramural 
Activities,  NINDS,  National  Institutes  of 
Health,  PHS,  DHHS,  Federal  Building,  Room 
9C10.  7550  Wisconsin  Avenue,  Bethesda,  MD 
20892-9175,  301-49^-9223.  lp28e«nilt.gov. 
(CaUlogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.853,  Clinical  Research 
Related  to  Neurological  Disorders:  93.854, 
Biological  Basis  Research  in  the 
Neurosciences,  National  Institutes  of  Health, 
HHS) 

Dated:  October  13, 1998. 
LaVenie  Y.  Strii^^Md. 
Committee  Management  Officer,  NIH. 
IFR  Doc  98-27949  Filed  10-16-98:  8:45  am] 
wmjuua  oooc  «i4*-»i-« 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Inatltiitaa  of  Health 

National  Inatituta  of  Mental  Health: 
Notica  of  Cloaad  MaaMnga 

Purauant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2).  notice 
is  hereby  given  of  the  following 
meetings. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  TiUe  5  U.S.C. 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  informati(Hi  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
Mental  Health  Special  Emphasis  Panel. 

Date:  October  28, 1998. 

Time:  2.00  pm  to  4:00  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Parklawm  Building,  Room  9C-26. 
5600  Fishers  Lane.  Rockviile,  MD  20857 
(Telephone  Conference  Call). 

Contact  Person:  Victoria  S.  Levin, 
Scientific  Review  Administrator,  Division  of 


Extramural  Activities,  National  Institute  of 
Mental  Health,  NIH,  Parklawn  Building.  5600 
Fishers  Lane,  Room  90-26.  Rockviile,  MD 
20857,  301-443-6470. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  National  Institute  of 
Mental  Health  Special  Emphasis  Panel. 

Date:  November  13, 1998. 

Time:  11:00  am  to  12:30  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Parklawn  Building,  Room  9C-26, 
5600  Fishers  Lane,  Rockviile.  MD  20857. 
(Telephone  Conference  Call). 

Contact  Person:  Maiy  Sue  Krause, 
Scientific  Review  Administrator,  Division  of 
Extramural  Activities,  National  Institute  of 
Mental  Health,  NIH,  Parklawn  Building,  5600 
Fishers  Lane.  Room  9C-26,  Rockviile,  MD 
20857,  301-443-6470. 

Name  of  Committee:  National  Institute  of 
Mental  Health  Special  Emphasis  Panel. 

Date:  November  18, 1998. 

Tune:  1:30  pm  to  3:30  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Parklawm  Building,  Room  9C-26. 
5600  Fishera  Lane,  Rockviile.  MD  20857 
(Telephone  Call). 

Contact  Person:  Victoria  S.  Levin, 
Scientific  Review  Administrator,  Division  of 
Extramural  Activities,  National  Institute  of 
Mental  Health,  NIH,  Parklawn  Building.  5600 
Fishers  Lane.  Room  90-26,  Rockviile.  MD 
20857.  301-443-6470. 

Name  of  Committee:  National  Institute  of 
Mental  Health  Special  Emphasis  Panel. 

Date:  November  20, 1998. 

Time:  9:30  am  to  3:00  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  River  Inn,  924  25th  Street,  NW. 
Washington,  DO  20037. 

Contact  Person:  Jack  D.  Maser.  PhD, 
Scientific  Review  Administrator,  Division  of 
Extramural  Activities,  National  Institute  of 
Mental  Health,  NIH.  Parklawn  Building.  5600 
Fishers  Lane,  Room  9C-18,  Rockviile,  MD 
20857,  301-443-1340. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.242.  Mental  Health  Research 
Grants:  93.281,  Scientist  Development 
Award,  Scientist  Development  Award  for 
Clinicians,  and  Research  Scientist  Award: 
93.282.  Mental  Health  NaUonal  Research 
Service  Awards  for  Research  Training, 
National  Institutes  of  Health,  HHS) 

Dated:  October  13, 1998. 
UVanMY.Stringfieid. 
Committee  Management  Officer,  NIH. 
IFR  Doc.  98-27957  Filed  10-16-98:  8:45  ami 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Inatitutea  of  Health 

Canter  for  Scientific  Review,  Notica  of 
Cloaed  Maetinga 

Ptirsuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act.  as 
amended  (5  U.S.C.  Appendix  2).  noUce 
is  hereby  given  of  the  following 
meetings. 

The  meetings  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6).  TiUe  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  Pathophysiological 
Sciences  Initial  Review  Group.  General 
Medicine  A  Subcommittee  2. 
Date:  October  19-20. 1998. 
Time:  8:30  AM  to  6:00  PM. 
Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  River  Inn,  924  25th  Street,  NW, 
Washington,  DC  20037. 

Contact  Person:  Mushtaq  A.  Khan,  DVM, 
PHD.  Scientific  Review  Administrator, 
Center  for  Scientific  Review,  National 
Institutes  of  Health,  6701  Rockledge  Drive, 
Room  4124,  MSC  7818,  Bethesda,  MD  20892, 
(301)  435-1778,  khanm©dig.nih.gov. 

This  notice  is  l)eing  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
finding  cycle. 

Name  of  Committee:  Oncological  Sciences 
Initial  Review  Group,  Experimental 
Therapeutics  Subcommittee  2. 
Date:  October  19-21. 1998. 
Time:  8:30  AM  to  6:00  PM. 
Agenda:  To  review  and  evaluate  grant 
applications. 

Mace:  Ramada  Inn,  1775  Rockviile  Pile, 
Rockviile,  MD  20852. 

Contact  Person:  Marcia  Litwack,  PHD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  4150, 
MSC  7804.  Bethesda.  MD  20892,  (301)  435- 
1719. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Genetic  Sciences 
Initial  Review  Group,  Genome  Study  Section. 
Date:  October  19-20, 1998. 
Time:  9i)0  AM  to  5iX)  n*. 
Agenda:  To  review  and  evaluate  grant 
applications. 

■  Place:  Bethesda  Ramada,  8400  Wisconsin 
Ave,  Bethesda,  MD  20814. 

Contact  Person:  Cheryl  M.  Corsaro,  PHD.. 
Scientific  Review  Administrator.  Center  for 


Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  6172, 
MSC  7890,  Bethesda,  MD  20892.  (301)  435- 
1045. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  Uie  review  and 
fiinding  cycle. 

Name  of  Committee:  Health  Promotion  and 
Disease  Prevention  Initial  Review  Group, 
Epidemiology  and  Disease  Control 
Subcommittee  1. 
Date:  October  21-23. 1998. 
Time:  8:30  AM  to  5«)  PM. 
Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn,  5520  Wisconsin  Ave., 
Chevy  Chase,  MD  20815. 

Contact  Person:  Scott  Osborne.  PHD,  MPH, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health.  6701  Rockledge  Drive,  Room  4114, 
MSC  7816.  Bethesda,  MD  20892,  (301)  435- 
1782. 

This  notice  is  Iwing  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Biochemical  Sciences 
Initial  Review  Group,  Physiological 
Chemistry  Study  Section. 
IXite:  October  22-23, 1998. 
Time:  8:00  AM  to  4:00  PM. 
Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  St  James  Hotel,  950  24th  Street, 
N.W.,  Washington,  DC  20037. 

Contact  Person:  Richard  Panniers,  PHD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive.  Room  5148, 
7842,  Bethesda,  MD  20892,  (301)  435-1741. 
This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Biophj^ical  and 
Chemical  Sciences  Initial  Review  Group, 
Biophysical  Chemistry  Study  Section. 
Date:  October  22-23, 1998. 
Time: 8.-00  AM  to  500  PM. 
Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Bethesda  Ramada,  8400  Wisconsin 
Ave,  Bethesda,  MD  20814. 

Contact  Person:  Donald  Schneider,  PHD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review.  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  4172, 
MSC  7806,  Bethesda,  MD  20892.  (301)  435- 
1727. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Biophysical  and 
Chemical  Sciences  Initial  Review  Group, 
Metallobiochemistry  Study  Section. 
Date:  October  22-23. 1998. 
Time:  8:30  AM  to  5fl0  PM. 
Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Radisson  Barcelo  Hotel.  2121  P  St., 
NW.  Washington,  DC  20037. 

Contact  Person:  John  L  Bowers,  PHD, 
Scientific  Review  Administrator,  Center  for 


Scientific  Review,  National  Institutes  of 
Health.  6701  Rockledge  Drive,  Room  4168. 
MSC  7806.  Bethesda.  MD  20892.  (301)  435- 
1725. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
fonding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 
Date:  October  22-23, 1998. 
Time:  8:30  AM  to  5«)  PM. 
Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  River  Inn,  924  25tfa  Street  NW. 
Washington,  DC  20037. 

Contact  Person:  Nancy  Pearson,  PHD. 
Chief.  Genetic  Sciences  Initial  Review  Group. 
Center  for  Scientific  Review,  National 
Institutes  of  Health.  6701  Rockledge  Drive. 
Room  61 78,  MSC  7890,  Bethesda,  MD  20692, 
(301)  435-1047. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
fonding  cycle. 

Name  of  Committee:  Center  far  Scientific 
Review  Special  EmphasU  Panel. 
Date:  October  22-23, 1998. 
Time:  8:30  AM  to  5M)  PM. 
Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  State  Plara  Hotel,  2117  E  Street, 
Washington,  DC  20037. 

Contact  Person:  Joe  Marwah,  PHD, 
Scientific  Review  Administrator,  Center  far 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive.  Room  5188. 
MSC  7846,  Bethesda.  MD  20892.  (301)  43&- 
1253. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  tlie  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Immunological 
Sciences  Initial  Review  Group, 
Inununobiology  Study  Section. 
Date:  October  22-23, 1998. 
Time:  9K)0  AM  to  5«J  PM. 
Agenda:  To  review  and  evaluate  grant 
applications. 

Phce:  Holiday  Inn.  S520  Wisconsin  Ave. 
Chevy  Chase,  MD  20615. 

Contact  Person:  Betty  Hayden,  PHD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health.  6701  Rockledge  Drive,  Room  4206. 
MSC  7812,  Bethesda,  MD  20692,  (301)  43S- 
1223. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  Cor  Scientific 
Review  Special  Emphasis  PaneL 
Date:  October  22, 1998. 
Time:  11K10  AM  to  2:30  PM. 
Agenda:  To  review  and  evaluate  grant 
applications. 

Mace:  NIH,  Rockledge  2.  Bethesda.  MD 
20892.  (Telephone  Conference  Call). 

Contact  Person:  Mushtaq  A.  Khan,  DVM. 
PHD,  Scientific  Review  Administrator, 
Center  for  Scientific  Review,  National 
Instimtes  of  Health.  6701  RocUeds*  Drive. 
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Room  4124.  MSC  7818.  Bethesda.  MD  20892, 
(301)  435-1778.  khanni«dig.nih.gov. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Musculoskeletal  and 
Dental  Sciences  Initial  Review  Group. 
Orthopedics  and  Musculoskeletal  Study 
Section. 

Date:  October  26-27. 1998. 

Time:  8:00  AM  to  4:00  PM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Chevy  Chase  Holiday  Inn.  Chevy 
Chase.  MD  20815. 

Contact  Person:  Daniel  F.  McDonald.  PHD. 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health.  6701  RockJedge  Drive.  Room  4214. 
MSC  7814.  Bethesda.  MD  20692.  (301)  435- 
1215. 
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This  notice  is  being  published  less  than  15 
da3rs  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.306,  Comparative  Medicine, 
93.306;  93.333.  Clinical  Research,  93.333. 
93.337,  93.393-93.396.  93.837-93.844. 
93.84fr-93.878,  93.892, 93.893,  National 
Institutes  of  Health,  HHS) 
Dated:  October  9, 1998. 
UVenieY.Slriiigfidd. 
Committee  Management  Officer.  NtH. 
[FR  Doc.  98-27958  Filed  10-16-98;  8:45  am) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  mstitutea  of  Health 

Proapectiv  Qrant  of  Co-Excluaive 
Licanaa:  erbB-2mER2/nau  Qane 
Sagmanta,  ProlMa,  RacomMnant  DNA 
and  KHa  for  Detection 

AOOCY:  National  Institutes  of  Health. 
Public  Health  Service,  DHHS. 

ACnON:  Notice. 


r:  This  is  notice  in  accordance 
with  35  U.S.C  209(c)(1)  and  37  CFR 
404.7(a)(l)(I),  that  the  National 
bistitutes  of  Health  (NIH),  (Department 
of  Health  and  Human  Services,  is 
contemplating  the  grant  of  a  co- 
exclusive  Ucense  worldwide  to  practice 
the  invention  embodied  in:  U.S.  Patent 
Application  Serial  Number  08/475,035. 
entitled  "erbB-2  Gene  Segments. 
Probes.  Recombinant  DNA  and  Kits  for 
Detection"  filed  June  7. 1995,  and  U.S. 
Patent  Application  Serial  Number  07/ 
110,791,  entitled  "Human  C^ene  Related 
To  But  Distinct  From  EGF  Receptor", 
filed  October  21, 1987  to  Oncor.  Inc.. 
having  a  place  of  business  in 
Gaithersburg,  MD.  The  patent  rights  in 


this  invention  have  been  assigned  to  the 
United  States  of  America. 

DATES:  Only  written  comments  and/or 
appUcation  for  a  license  which  are 
received  by  the  NIH  Office  of 
Technology  Transfer  on  or  before 
December  18, 1998  will  be  considered. 

AOOnniCS:  Requestgs  for  a  copy  of  the 
patent  applications,  inquiries, 
comments  and  other  materials  relating 
to  the  contemplated  Ucense  should  be 
directed  to:  Susan  S.  Rucker,  J.D.,  Office 
of  Technology  Transfiar.  National 
Institutes  of  Health,  6011  Executive 
Boulevard.  Suite  325.  Rockville.  MD 
20852-3804:  Telephone:  (301)  496- 
7056.  ext.  245;  Facsimile:  (301)  402- 
0220. 

SUPPLBfBfrARY  MFonMATlON:  In  an 
effort  to  identify  genes  which  are 
associated  with  cancer,  the  invention 
described  in  these  patent  applications 
includes  a  gene,  related  to  the  epidermal 
growth  fJBCtor.  now  known  as  eioB-2/ 
HER/neu.  Research  related  to  this  gene 
has  indicated  that  the  gene  is  implicated 
in  breast  and  other  cancers.  While  the 
amplification  of  this  gene  has  been 
demonstrated  to  have  prognostic  value 
with  respect  to  breast  cancer  additional 
development  is  needed  to  determine 
whether  or  not  the  gene  has  value  as  a 
prognostic  indicator  for  other  types  of 
cancer  or  may  serve  as  an  indicator 
which  can  be  used  to  select  the  proper 
course  of  treatment  for  breast  and  other 
cancers. 

The  prospective  co-exclusive  license 
will  be  royalty-bearing  and  will  comply 
with  the  terms  and  conditions  of  35 
U.S.C.  209  and  37  CFR  404.7.  The 
prospective  exclusive  license  may  be 
granted  unless,  within  60  days  from  the 
date  of  this  published  Notice.  NIH 
receives  written  evidence  and  argtmient 
that  establishes  that  the  grant  of  the 
Ucense  would  not  be  consistent  with  the 
requirements  of  35  U.S.C  209  and  37 
CFR  404.7. 

The  field  of  use  may  be  Umited  to  the 
development  of  nucleotide-based 
diagnostic  and  prognostic  uses, 
regulated  by  the  Food  and  Drug 
Administration,  of  the  invention  for 
cancers  other  than  breast  cancer 
including  prostate,  ovarian,  and  bladder 
cancers. 

Properly  filed  competing  applications 
for  a  license  filed  in  response  to  this 
notice  will  be  treated  as  objections  to 
the  contemplated  license.  Comments 
and  objections  submitted  in  response  to 
this  notice  will  not  be  made  available 
for  public  inspection,  and.  to  the  extent 
permitted  by  law.  will  not  be  released 
under  the  Freedom  of  Information  Act. 
5  U.S.C.  552. 


Dated:  October  13, 1998. 
JacicSpiegai. 

Director,  Division  of  Technology  Development 
and  Transfer.  Office  of  Technology  Trans  for. 
(FR  Doc.  98-27962  Filed  10-16-98;  8:45  am) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  InatHutaa  of  Haalth 

Proapaetiva  Oram  of  Exclualva 
Uoanaa:  21  Subatltulad  Progaalarona 
Darhmtivaa  aa  Naw  Antt-ProgMtational 
Aganta 

AOENCY:  National  Institutes  of  Health, 
PubUc  Health  Service.  DHHS. 
ACTKM:  Notice. 


SUMMARY:  This  is  notice,  in  accordance 
with  35  U.S.C.  209(c)(1)  and  37  CFR 
404.7(a)(l)(i).  that  the  NaUonal 
Institutes  of  Health  (NIH).  Department 
of  Health  and  Himian  Services,  is 
contemplating  the  grant  of  an  exclusive 
Ucense  worldwide  to  practice  the 
invention  embodied  in:  U.S.  Patent 
Application  Serial  No.  60/016, 628.  filed 
May  1. 1996  entitled.  "21  Substituted 
Prc^terone  Derivatives  as  New  Anti- 
Progestational  Agents"  to  2^nagen,  Inc., 
having  a  place  of  business  in  Houstcm. 
TX.  The  patent  rights  in  this  invention 
have  been  assigned  to  the  United  States 
of  America. 

DATES:  Only  written  comments  and/or 
application  for  a  license  which  are 
received  by  the  NIH  Office  of 
Technology  Transfiar  on  or  before 
December  18. 1998  wiU  be  considered. 
ADDRESSES:  Requests  for  a  copy  of  the 
patent  appUcations.  inquiries, 
comments  and  other  materials  relating 
to  the  contemplated  license  should  be 
directed  to:  Dennis  H.  Penn,  Pharm.D.. 
Technology  Licensing  Specialist.  Office 
of  Technology  Transfer.  National 
Institutes  of  Health.  6011  Executive 
Boulevard.  Suite  325.  Rockville.  MD 
20852-3804;  Telephone:  (301)  496- 
7056.  ext.  211;  Facsimile:  (301)  402- 
0220. 

SUPPt^NENTARY  MFORMATKM:  In  an 
effort  to  develop  an  efficacious 
treatment  for  human  reproductive 
disorders  this  invention  describes  21 
progesterone  analogs  possessing  potent 
antiprogestational  activity  with  minimal 
antiglucocorticoid  activity.  These 
compounds  may  have  utility  in  treating 
human  reproductive  disease  and  certain 
hormone  sensitive  tumors. 

The  prospective  exclusive  Ucense  will 
be  royalty-bearing  and  will  comply  with 
the  terms  and  conditions  of  35  U.S.C. 
209  and  37  CFR  404.7.  The  prospective 


exclusive  Ucense  may  be  granted  unless, 
within  60  days  from  the  date  of  this 
pubUshed  Notice,  NIH  received  written 
evidence  and  argument  that  establishes 
that  the  grant  of  the  license  would  not 
be  consistent  with  the  requirements  of 
35  U.S.C.  209  and  37  CFR  404.7. 

The  field  of  use  may  be  limited  to  the 
use  of  the  invention  for  the 
development  of  pharmaceutical 
compounds  to  treat  drug  human 
reproductive  disorders  and  hormone 
sensitive  timiors. 

Properly  filed  competing  appUcations 
for  a  Ucense  filed  in  response  to  this 
notice  will  be  treated  as  objections  to 
the  contemplated  Ucense.  Comments 
and  objections  submitted  in  response  to 
this  notice  will  not  be  made  available 
for  public  inspection,  and.  to  the  extent 
permitted  by  law,  will  not  be  released 
under  the  Freedom  of  Information  Act. 
5  U.S.C.  552. 

Dated:  October  13. 1998. 
lack  ^iegel. 

Director.  Division  of  Technology  Development 
and  Transfer.  Office  of  Technology  Transfer. 
IFR  Doc.  98-27961  Filed  10-16-98;  8:45  am) 
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Written  data  or  comments  should  be 
submitted  to  the  Regional  Director,  U.S. 
Fish  and  Wildlife  Service.  Ecological 
Services  Operations.  1  Federal  Drive. 
Fort  SnelUng.  Minnesota  55111-4056, 
and  must  be  received  within  30  days  of 
the  date  of  this  pubUcation. 

Documents  and  other  information 
submitted  with  this  appUcation  are 
available  for  review  by  any  party  who 
submits  a  written  request  for  a  copy  of 
such  docimients  to  the  foUovdng  office 
within  30  days  of  the  date  of  publication 
of  this  notice:  U.S.  Fish  and  WildUfe 
Service,  Ecological  Services  Operations, 
1  Federal  Drive,  Fort  SnelUng, 
Miimesota  55111-4056.  Telephone: 
(612/713-5332);  FAX:  (612/713-5292). 

Dated:  October  8. 1998. 
T.J.  Miller. 

Acting  Prt^ram  Assistant  Regional  Directw, 
Ecological  Services.  Region  3.  Fort  SnelUng. 
Minnesota. 

[FR  Doc  98-27881  Filed  10-16-98;  8:45  am) 
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DEPARTMENT  OF  THE  INTERIOR 

Fiah  and  Wlldllfa  Sarvica 

Endangafad  and  Thraatanad  Spaciaa 
Parmlt  Applicationa 

agency:  Fish  and  WildUfe  Service. 

Interior. 

ACTKM:  Notice  of  receipt  of  application. 


The  following  appUcant  has  applied 
for  a  permit  to  conduct  certain  activities 
with  endangered  species.  This  notice  is 
provided  pursuant  to  section  10(c)  of 
the  Endangered  Species  Act  of  1973.  as 
amended  (16  U.S.C.  1531.  et  seq.). 

TE003872-0 

Applicant:  U.S.  Army  Corps  of 
Engineers.  Rock  Island  District.  Rock 
Island.  Illinois:  Dudley  M.  Hanson. 
C3iief.  Planning.  Programs,  and  Project 
Management  Division. 

The  applicant  requests  a  permit  to 
take  (capture  and  release:  collect  dead 
specimens)  fat  pocketbook  [Potamilus 
(sProptem)  capax]  and  Higgins'  eye 
pearlymussel  [Lampsilis  higginsi]  in 
Pools  11  to  22  of  the  Upper  Mississippi 
River,  river  miles  615  to  300  in  the 
states  of  Illinois,  Iowa,  Missouri,  and 
Wisconsin  for  biological  survey 
purposes.  Activities  are  proposed  to 
dociunent  presence  or  absence  of  the 
species  for  the  purpose  of  survival  and 
enhancement  of  the  species  in  the  vdld. 


DEPARTMENT  OF  THE  INTERIOR 

Buraau  of  Indian  Affaira 

Indian  Gaming 

agency:  Bureau  of  Indian  Affairs. 
Interior. 

action:  Nodce  of  amendment  to 
approved  Tribal-State  Compact. 


summary:  Pursuant  to  Section  11  of  the 
Indian  Gaming  Regufatory  Act  of  1988, 
Pub.  L.  100-497.  25  U.S.C.  2710.  the 
Secretary  of  the  Interior  shall  publish,  in 
the  Federal  Register,  notice  of  approved 
Tribal-State  Compacts  for  the  purpose  of 
engaging  in  Class  in  (casino)  gambling 
on  Indian  reservations.  The  Assistant 
Secretary — Indian  Affairs.  Department 
of  the  Interior,  through  his  delegated 
authority,  has  approved  the  Fourth 
Amendment  to  the  April  6, 1992 
Agreement  between  the  Assiniboine  and 
Sioux  Tribes  of  the  Fort  Peck 
Reservation  and  the  State  of  Montana 
concerning  Video  Keno.  Poker  and 
Bingo  Games.  Simulcast  Racing  and 
Other  Class  III  Gaming  which  was 
executed  on  August  6. 1998. 

DATES:  This  action  is  effective  October 
19. 1998. 

FOR  FURTHER  aVORMATKM  CONTACT: 
George  T.  Skibine.  Director.  Indian 
Gaming  Management  Staff.  Bureau  of 
Indian  Affairs.  Washington.  DC  20240. 
(202) 219-4066. 


Dated:  October  2. 1998. 
Kevin  Gowr. 

Assistant  Secretary— Indian  Affairs. 
[FR  Doc.  98-27933  Filed  10-16-98;  8:45  am) 
■•jjNe  oooc  43i*-a9-» 

DEPARTMENT  OF  THE  MTERIOR 
Bureau  of  Indian  Affaira 
Indian  Gaming 

A0B4CY:  Bureau  of  Indian  Affairs, 

Interior. 

ACTION:  Notice  of  amendment  to 

approved  Tribal-State  Compact. 

summary:  Pursuant  to  Section  11  of  the 
Indian  Gaming  Regulatory  Act  of  1988. 
Pub.  L.  100-4.97.  25  U.S.C.  2710,  the 
Secretary  of  the  Interior  shall  publish,  in 
the  Fedoal  Register,  notice  of  approved 
Tribal-State  Compacts  for  the  purpose  of 
engaging  in  Class  III  (casino)  gambling 
on  Indian  reservations.  The  Assistant 
Secretary — ^Indian  Affairs,  Department 
of  the  Interior,  through  his  delegated 
authority,  has  approved  Amendment  I 
to  the  Tribal-State  Compact  for 
Regulation  of  Class  III  Gaming  Between 
The  Bums-Paiute  Tribe  and  the  State  of 
Oregon,  which  was  executed  on  July  29. 
1998. 

DATES:  This  action  is  effective  October 
19. 1998. 

FOR  FURTHER  aasQRMATXJN  contact: 
George  T.  Skibine,  Director,  Indian 
Gaming  Management  Staff.  Bureau  of 
Indian  Affairs.  Washington.  DC  20240. 
(202)  219-4066. 

Dated:  September  30. 1998. 
Kevin  Gover, 

Assistant  Secretary— Indian  Affairs. 
(FR  Doc  98-27932  Filed  10-16-98: 8:45  am) 
aaAMO  OOOE  491«-M-P 


DEPARTMENT  OF  THE  MTERIOR 
Buraau  of  Indian  Affairs 
Indian  Gaming 

AQB4CY:  Bureau  of  Indian  Affairs. 

Interior. 

action:  Notice  of  approved  Tribal-State 

Compact. 


SUMMARY:  Pursuant  to  section  11  of  the 
Indian  Gaming  Regulatory  Act  of  1988. 
Pub.  L.  100-497,  25  U.S.C.  2710,  the 
Secretary  of  the  Interior  shall  pubUsh.  in 
the  Federal  Register,  notice  of  approved 
Tribal-State  Compacts  for  the  purpose  of 
engagii^  in  Class  m  (casino)  gambUng 
on  Indian  reservations.  The  Assistant 
Secretary — Indian  Affairs.  Department 
of  the  Interior,  through  his  delegated 
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authority,  has  approved  the  Tribal-State 
Gaining  Compact  between  the  State  of 
California  and  the  Redding  Rancheria, 
which  was  executed  on  August  11, 
1998. 

DATES:  October  19. 1998. 
FOn  FURTHER  MFORMATION  CONTACT: 
George  T.  Skibine,  Director.  Indian 
Gaining  Management  Staff,  Bureau  of 
Indian  Affairs.  Washington.  D.C.  20240. 
(202) 219-4066. 

Dated:  October  7. 1998. 
Kevin  GovOT,  ' 

Assistant  Secretary — Indian  Affairs. 
|FR  Doc.  98-27934  Filed  10-16-98:  8:45  am) 

Mxan  COM  4310-ot-^ 


DEPARTMENT  OF  THE  INTERIOR 
BufMu  of  Indian  Affairs 
Indian  Oaming 

agency:  Bureau  of  Indian  Affairs. 
Interior 

ACTION:  Notice  of  approved  Tribal-Stale 
Compact 

SUMMARY:  Pursuant  to  Section  11  of  the 
Indian  Gaming  Regulatory  Act  of  1988. 
Pub.  L.  100-497.  25  U.S.C.  2710.  the 
Secretary  of  the  Interior  shall  publish,  in 
the  Federal  Register,  notice  of  approved 
Tribal-State  Compacts  for  the  purpose  of 
engaging  in  Class  III  (casino)  gambling 
on  Indian  reservations.  The  Assistant 
Secretary — Indian  Affairs.  DefMutment 
of  the  Interior,  through  his  delegated 
authority,  has  approved  the  Winnebago 
Tribe  of  Nebraska  and  the  State  of  Iowa 
Gaming  Compact  between  the 
Winnebago  Tribe  of  Nebraska  and  the 
State  of  Iowa,  which  was  executed  on 
August  6.  1998. 
DATES:  October  19.  1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
George  T.  Skibine.  Director.  Indian 
Gaming  Management  Staff.  Bureau  of 
Indian  Affairs.  Washington.  DC  20240. 
(202)  219-4066  . 

Dated:  October  7. 1998. 
Kevin  Govar, 

Assistant  Secretary— Indian  Affairs. 
IFR  Doc.  98-27935  Filed  10-16-48;  8:45  am) 
■LUNQ  coot  «31»4»-r 


DEPARTMENT  OF  THE  INTERIOR 

BufMu  of  Land  Managamant 
[NV-020-1430-«0) 

Notfca  of  AvallabUlty  of  Plan 
Amandmant.  Nevada 

AOBCY:  Bureau  of  Land  Management. 
Interior. 


ACnON:  Notice  of  Availability. 

SUMMARY:  The  Bureau  of  Land 
Management.  Winnemucca  Field  Office. 
has  completed  the  Final  Environmental 
Assessment/  Finding  of  No  Significant 
Impact  of  the  PropoMd  Plan 
Amendments  to  the  Paradise-Denio  and 
Sonoma-Gerlach  Management 
Framework  Plans  (MFPs).  The  proposed 
plan  amendments  reflect  changes  in 
management  policy  and  guidelines 
regarding  the  retention,  acquisition,  and 
disposal  of  public  lands,  managed  by 
.   the  Winnemucca  Field  Office,  over  the 
past  16  years. 

DATES:  The  protest  period  for  these 
Proposed  Plan  Amendments  will 
commence  with  the  date  of  publication 
of  this  notice  and  last  a  minimum  of  30 
days.  Protests  must  be  received  on  or 
before  December  1. 1998. 
ADDRESSES:  Protests  must  be  addressed 
to  the  Director.  Bureau  of  Land 
Management.  Attn:  Ms.  Brenda 
Williams.  Protests  Manager  (WO  210), 
1849  C  Street  N.W./LS-1075. 
Washington,  DC.  20240.  within  30  days 
after  the  date  of  publication  of  this 
Notice  of  Availability. 
FOR  FURTHER  MFORMATION  CONTACT: 
Mary  Figarelle.  Realty  Specialist,  or 
Gerald  Moritz.  Planning/Environmental 
Coordinator.  Winnemucca  District 
Office.  5100  E.  Winnemucca  Boulevard. 
Winnemucca.  Nevada  89445.  (702)  623- 
1500. 

Copies  of  the  Environmental 
Assessment  and  Proposed  Plan 
Amendments  are  available  for  review  at 
the  Winnemucca  District  Office. 
SUPPI^MENTARY  INFORMATION:  This 
action  is  announced  pursuant  to  section 
202  (a)  of  the  Federal  Land  Policy  and 
Management  Act  of  1976  and  43  CFR 
part  1610.  The  Proposed  Amendments 
are  subject  to  protest  from  any  party 
who  has  participated  in  the  planning 
process.  Protests  must  be  specific  and 
contain  the  following  information: 

The  name,  mailing  address,  phone 
number,  and  interest  of  the  person  filing 
the  protest. 

A  statement  of  the  i8sue(s)  being 
protested. 

A  statement  of  the  part(s)  of  the 
proposed  amendment  being  protested 
and  citing  pages,  paragrap^i.  maps  etc., 
of  the  Proposed  Amendment. 

A  copy  of  all  documents  addressing 
the  issue(s)  submitted  by  the  protestor 
during  the  planning  process  or  a 
reference  to  the  date  when  the  protester 
discussed  the  issue(s)  for  the  record. 
A  concise  statement  as  to  why  the 
protester  believes  the  BLM  State 
Director  is  incorrect. 

Upon  resolution  of  any  protests,  and 
Approved  Plan  and  Decision  Record 


will  be  issued.  The  approved  Plan/ 
Decision  Record  will  be  mailed  to  all 
individuals  who  participated  in  this 
planning  process  and  all  other 
interested  publics  upon  their  request. 

Dated:  October  6. 1998. 
Michael  K.  Hoftart. 
Acting  District  Manager. 
(FR  Doc  98-27966  Filed  10-16-98;  8:45  am] 
■UMO  0001  4>ia>4«C^ 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 
(CA-0S»-1010-4Nq 

ExtenakNi  of  Public  Comment  Period 
In  Connection  WHh  Notice  of  Intent  To 
Amend  the  Cailfbmla  Daaart 
Conaarvadon  Area  Plan,  1980,  To 
Addreaa  Management  of  Three  Grazing 
Allotments  In  the  Easism  Mojave 
Oeaert  San  Bernardino  County.  CA 

AQENCY:  Bureau  of  Land  Management, 
California  Desert  District  Office. 
ACTION:  Extension  of  public  comment 
period. 


SUMMARY:  Notice  is  hereby  given  of  an 
extension  to  the  initial  public  comment 
period  imder  the  Notice  of  Intent  (63  FR 
49133,  September  14. 1998).  This 
extension  is  in  response  to  a  request 
fit)m  the  public. 

DATES:  Comments  must  be  received  by 
BLM  at  the  following  address  by 
November  6. 1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Larry  Morgan.  Rangeland  Management 
Specialist.  U.S.D.I..  Bureau  of  Land 
Management.  California  Desert  District 
Office,  6221  Box  Springs  Blvd., 
Riverside,  California  92507-0714.  tel: 
(909) 697-5388. 

Dated:  October  12. 1998. 
Jim  Williams. 
Acting  District  Manager. 
(FR  Doc.  98-27915  Filed  10-16-98;  8:45  am) 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 
Adviaory  Council  Meeting 

AGENCY:  Lower  Snake  River  District. 
Bureau  of  Land  Management.  Interior. 
ACTION:  Meeting  notice. 


summary:  The  Lower  Snake  River 
District  Resource  Advisory  Council  will 
meet  in  Boise  to  discuss  implementation 
of  standards  and  guidelines  for 
administering  livestock  grazing  and  a 
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long-term  strategy  to  restore  wildlife 

habitat  in  the  Snake  River  Birds  of  Prey 

National  Conservation  Area. 

DATES:  November  9. 1998.  The  meeting 

will  begin  at  9:00  a.m.  Public  comment 

periods  will  be  held  at  9:30  a.m.  and 

4:00  p.m. 

ADDRESSES:  The  meeting  will  be  held  at 

the  Lower  Snake  River  District  Office. 

located  at  3948  Development  Avenue. 

Boise.  Idaho. 

FOR  FURTHER  INFORMATION  CONTACT: 

Barry  Rose.  Lower  Snake  River  District 

Office  (208-384-3393). 

Katharine  Kitchell, 

District  Manager. 

(FR  Doc.  98-27965  Filed  10-16-98;  8:45  ami 
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DEPARTMENT  OF  THE  INTERIOR 

Bureeu  of  Land  Management 
[OR-060-1020-00;  OP9-0009] 

Notice  of  Change  of  Locetion  for 
Meeting  of  Hella  Canyon  Subgroup  of 
the  John  Day  Snalce  Resource 
Advieory  Council 

AGENCY:  Bureau  of  Land  Management, 
Prineville  District  Office,  Interior. 
ACTION:  Change  of  location  for  the 
meeting  of  Hells  Canyon  Subgroup  of 
the  John  Day/Snake  Resource  Advisory 
Council. 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

[NV-010-1430-00;  -N-6612$] 

Notice  of  Reelty  Action:  Assignment 
and  Change  of  Use  of  Leaae/ 
Conveyance  for  Recreation  and  Public 
Purpoeee 

agency:  Bureau  of  Land  Management. 
ACTION:  Assignment  and  change  of  use 
for  lease  N-56125  recreation  and  public 
purpose  lease/conveyance. 

summary:  The  subject  lease  N-56125, 
was  originally  issued  to  St.  Judes  Ranch 
for  Children,  for  the  development  and 
operation  of  a  Good  Shepard  Campus. 
An  assignment  and  change  in  use  of  the 
lease  to  the  City  of  Las  Vegas  for  a 
public  paik  and  ballfield  complex  is 
now  being  proposed. 

The  following  public  lands  in  Clark 
County,  Nevada,  have  been  examined 
and  found  suitable  for  lease/conveyance 
for  recreational  or  public  purposes 
under  the  provisions  of  the  Recreation 
and  Public  Purposes  Act,  as  amended 
(43  U.S.C.  869  et  seq.).  The  lands  are 
needed  for  development  of  a  public  paik 
and  ballfield  complex. 

Mount  Diablo  Meridian,  ^fevada 

T.  19  S..  R.  60  E.. 
Sec  20.  ^4EV4NEV4. 


summary:  a  meeting  of  the  Hells 
Canyon  Subgroup  of  the  John  Day/ 
Snake  Resource  Advisory  Council  will 
be  held  on  October  23  and  24  at  the 
Wallowa  Mountains  Ranger  District. 
Forest  Service  Conference  Room.  88401 
Hwy  82.  Enterprise,  Oregon.  This  is  a 
change  in  location  from  a  previous 
Federal  Register  Notice  dated 
September  17. 1998.  The  meeting  will 
be  from  9:00  a.m.  to  5:00  p.m.  on 
October  23.  and  8:00  a.m.  to  3:00  p.m. 
on  October  24.  The  meeting  is  open  to 
the  public.  Public  comments  will  be 
received  at  1:00  p.m.  on  October  23.  The 
meeting  will  include  information  and 
processes  concerning  administrative 
procedures  for  the  subgroup,  election  of 
officers,  and  development  of  the 
program  of  work  and  education  needs  of 
the  group. 

FOR  FURTHER  INFORMATION  CONTACT: 
Karyn  Wood.  Wallowa- Whitman 
National  Forest.  P.O.  Box  907. 1550 
Dewy  Avenue.  Baker  City.  Oregon 
97814.  or  call  541-523-6391. 

Dated:  October  9. 1998. 
Harry  R.  Coagrifie. 

Acting  District  Manager. 

IFR  Doc.  98-27967  Filed  10-16-98:  8:45  ami 
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—        Containing  40  acres,  more  or  less. 


The  land  is  not  required  for  any 
federal  purpose.  The  lease/conveyance 
is  consistent  with  current  Bureau 
planning  for  this  area  and  would  be  in 
the  public  interest.  The  lease/patent, 
when  issued/assigned,  will  be  subject  to 
the  provisions  of  the  Recreation  and 
Public  Purposes  Act  and  applicable 
regulations  of  the  Secretary  of  the 
Interior,  and  will  contain  the  following 
reservations  to  the  United  States: 

1.  A  right-of-way  thereon  for  ditches 
or  canals  constructed  by  the  authority  of 
the  United  States.  Act  of  August  30. 
1890  (43  U.S.C.  945). 

2.  All  minerals  shall  be  reserved  to 
the  United  States,  together  with  the 
right  to  prospect  for.  mine  and  remove 
such  deposits  from  the  same  under 
applicable  law  and  such  regulations  as 
the  Secretary  of  the  Interior  may 
prescribe,  and  well  be  subject  to: 

1.  Easements  in  favor  of  Clark  County/ 
the  aty  of  Las  Vegas  for  roads,  public 
utilities  and  flood  control  purposes. 

2.  Those  rights  for  road  purposes 
granted  to  Clark  County  by  Permit  No. 
CC-018138  under  the  Act  of  November 
9. 1921. 

3.  Those  rights  for  highway  purposes 
granted  to  the  Nevada  Department  of 


Transportation  by  Permit  No.  N-46063 
under  the  Act  of  August  27, 1958. 

4.  Those  rights  for  distribution  and 
telephone  lines  granted  to  Nevada 
Power  Company  by  Permit  No.  N- 
58721,  and  those  rights  for  water  main 
purposes  granted  to  Las  Vegas  Valley 
Water  District  by  Permit  No.  N-55369 
pursuant  to  the  Act  of  October.  21. 1976. 

Detailed  information  concerning  this 
action  is  available  for  review  at  the 
office  of  the  Bureau  of  Land 
Management,  Las  Vegas  Field  Office. 
4765  Vegas  Drive.  Las  Vegas.  Nevada 
89108. 

By  publication  in  the  Federal  Kegister 
on  May  27. 1994,  the  above  described 
land  was  segregated  from  all  other  forms 
of  appropriation  imder  the  public  land 
laws,  including  the  general  mining  laws, 
except  for  lease/conveyance  under  the 
Recreation  and  Public  Purposes  Act. 
leasing  under  the  mineral  leasing  laws 
and  disposal  under  the  mineral  material 
disposal  laws.  For  a  period  of  45  days 
from  the  date  of  publication  of  this 
notice  in  the  Federal  Register. 
interested  parties  may  submit  comments 
regarding  the  proposed  assignment  and 
change  of  use  of  the  lands  to  the  Field 
Manager.  Las  Vegas  Field  Office.  4765 
Vegas  Drive.  Las  Vegas.  Nevada.  89108. 

Comments:  Interested  parties  may 
submit  comments  involving  the 
suitability  of  the  land  for  the  public 
park  and  ballfield  complex.  Comments 
on  the  proposal  are  restricted  to  whether 
the  land  is  physically  suited  for  the 
proposal,  whether  the  use  will 
maximize  the  future  use  or  uses  of  the 
land,  whether  the  use  is  consistent  with 
local  planning  and  zoning,  or  if  the  use 
is  consistent  with  State  and  Federal 
programs. 

Application  Comments:  Interested 
parties  may  submit  comments  regarding 
the  speciflc  use  proposed  in  the 
application  and  plan  of  development, 
whether  the  BLM  followed  proper 
administrative  procedures  in  reaching 
the  decision,  or  any  other  factor  not 
directly  related  to  the  suitability  of  the 
lands  for  a  public  parte  and  ballfield 
complex. 

Any  adverse  conunents  will  be 
reviewed  by  the  State  Director.  In  the 
absence  of  any  adverse  comments,  the 
classification  will  become  eCfiactive  60 
days  from  the  date  of  publication  of  this 
notice  in  the  Federml  Register. 

Dated:  October  7, 1998. 
Rex  Walk. 

Assistant  Field  Office  Manager.  Division  of 
Lands. 

IFR  Doc  98-27964  Filed  10-16-98;  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

fCA-32O-1020-0(q 
Reeource  Management  Plan 


AQENCV:  Bureau  of  Land  Management, 
Alturas  Field  Office,  Alturas,  California. 

ACTION:  Resource  Management  Flan 
Amendment. 

SUMMARY:  Pursuant  to  the  authorities  in 
National  Environmental  Policy  Act 
(Pub.  L.  91-190)  and  the  Federal  Land 
Policy  and  Management  Act  (Pub.  L. 
94-579),  the  U.  S.  Bureau  of  Land 
Management's  Alturas  Field  Office  is 
proposing  to  amend  the  Alturas 
Resource  Area  Resource  Management 
Plan  (RMP)  through  finalization  of  a 
Tablelands  Integrated  Resource 
Management  Plan  (TIRMP). 

SUPPLEMBfTARY  MFOIMATKM:  The 
proposed  TIRMP  has  been  developed 
over  the  last  several  years  with  input 
from  a  steering  committee  made  up  of 
a  variety  of  local  interests.  The 
Tablelands  Planning  Area  is  located  in 
Northeastern  California  approximately  7 
miles  to  the  southeast  of  the  town  of 
Alturas.  and  extends  south 
approximately  17  miles  to  the  town  of 
Likely.  This  56,000  acre  planning  area 
consists  primarily  of  public  lands 
administered  by  the  Bureau  of  Land 
Management  (85%).  Disciplines 
represented  in  development  of  the 
proposed  TIRMP  include:  wildlife 
biology,  fisheries,  recreation,  range 
management,  hydrology,  fire 
management,  botany,  archaeology  and 
forestry.  Specific  aspects  of  the  RMP 
proposed  for  amendment  include:  land 
disposal  actions,  livestock  grazing  in  the 
Fitzhugh  Creek  corridor,  livestock 
grazing  season-of-use,  establishment  of  a 
new  grazing  allotment,  and  recreation, 
transportation  and  timber  management. 
Copies  of  the  proposed  TIRMP  are 
available  for  review  at  the  Alturas  Field 
Office. 

DATES:  Comments  and 
recommendations  will  be  received  on  or 
before  November  18. 1998.  The 
environmental  assessment  will  be 
available  within  45  days  from  the  date 
of  this  notice.  Comments  on  the 
environmental  assessment  should  be 
submitted  within  75  days  of  this  notice. 

FOR  FURTHER  MFORMATKM  CONTACT: 
Contact  Field  Manager.  Ahuras  Field 
Office.  708  W.  12th  St..  Alturas.  CA 


96101.  (530)  233-4666. 

tburke€>ca. blm.gov. 

TuBothy  J.  Bnrke. 

Alturas  Field  Manager. 

IFR  Doc.  9»-27891  Filed  10-16-98:  8:45  am) 

DEPARTMENT  OF  THE  INTERIOR 

Minerala  Management  Service 

Guide  to  Royalty  Information 

AGENCY:  Minerals  Management  Service, 
Interior. 

action:  Notice  of  availability. 

SUMMARY:  The  Minerals  Management 
Service  (MMS)  recently  published  the 
Guide  to  Royalty  Information  (Guide)  to 
assist  the  public  in  obtaining  mineral 
royalty  information  fivm  the  Royalty 
Management  Program  (RMP)  and  other 
sources.  This  notice  informs  you  about 
where  the  Guide  can  be  obtained. 

DATES:  The  Guide  was  published  on 
August  17, 1998.  and  is  currently 
available. 


See  For  Further  Information 
Contact  Section  for  addresses. 

FOR  FURTHER  MFORMATKM  CONTACT:  Mr. 
Gregory  K.  Kann.  RMP  Freedom  of 
Information  Act  Officer.  Minerals 
Management  Service.  P.O.  Box  25165. 
MS-3062.  Denver.  CO  80225-0165. 
telephone  number  (303)  231-3013.  fax 
number  (303)  231-3781.  e-mail: 
gregory.kannOmms.gov. 

SUPPLEMBITARY  MFORMATION:  MMS 
recently  published  the  Guide  to  Royalty 
Information  to  explain: 

•  How  to  obtain  the  types  of 
information  that  RMP  regularly 
publishes  and  distributes  through  paper 
and/or  electronic  media. 

•  How  to  obtain  information  from 
sources  other  than  RMP. 

•  How  to  file  a  request  under  the 
Freedom  of  Information  Act  (FOIA). 

•  How  RMP  will  process  your  FOIA 
request. 

The  Guide  can  be  viewed  and  printed 
frx>m  the  Internet  at  bttp:// 
WMrw.rmp.mms.gov/custserv/pubserv/ 
PubIcnServ.htm.  A  paper  copy  can  t>e 
obtained  by  contacting  Mr.  Gregory 
Kann  at  the  address  listed  above. 

Dated:  October  5. 1998. 
R.  Dale  Fazio. 

Acting.  Associate  Director  for  Royalty 
Management. 

IFR  Doc.  98-27905  Filed  10-16-98:  8:45  am) 
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DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Reclamation 

Central  Valley  Pro)ect  Improvement 
Act.  Criteria  for  Evaluating  Water 
Management  Plana 

agency:  Bureau  of  Reclamation, 

Interior. 

action:  Notice. 

SUMMARY:  To  meet  the  requirements  of 
the  Central  Valley  Project  Improvement 
Act  (CVPIA)  and  the  Reclamation 
Reform  Act  of  1982.  the  Bureau  of 
Reclamation  (Reclamation)  developed 
and  published  the  Criteria  for 
Evaluating  Water  Conservation  Plans, 
dated  April  30. 1993.  and  revised  and 
renamed  in  September  1996,  to  Criteria 
for  Evaluating  Water  Management  Plans 
(Criteria).  The  Criteria  were  developed 
based  on  information  provided  during 
public  scoping  and  public  review 
sessions  held  throughout  Reclamation's 
Mid-Pacific  (MP)  Reqpon.  Reclamation 
uses  these  Criteria  to  evaluate  the 
adequacy  of  all  water  management  plans 
developed  by  Central  Valley  Project 
contracts  in  the  MP  Region.  The  Criteria 
were  developed  and  the  plans  evaluated 
for  the  purpose  of  promoting  the  most 
efficient  water  use  reasonably 
achievable  by  all  MP  Region  contractors. 
Reclamation  made  a  commitment 
(stated  within  the  Criteria)  to  publish  a 
notice  of  its  draft  determination  of  the 
adequacy  of  each  contractor's  water 
management  plan  in  the  Federal 
Register  and  to  allow  the  public  a 
minimum  of  30  days  to  comment  on  its 
preliminary  determinations. 
DATES:  All  public  comments  must  be  ' 
received  by  November  18. 1998. 
ADDRESSES:  Please  mail  comments  to 
Lucille  Billingsley.  Bureau  of 
Reclamation.  2800  Cottage  Way.  MP- 
410,  Sacramento,  California  95825.  You 
may  also  write  Ms.  Billingsley  to  be 
placed  on  a  mailing  list  for  any 
subsequent  information. 
FOR  FURTHER  INFORMATION  CONTACT: 
Lucille  Billingsley  at  (916)  978-5215 
[TDD  (916)  976-5608). 
SUPPtEMENTARY  INFORMATION:  Under 
provision  of  Section  3405(c)  of  the 
CVPL\  (Title  34  Public  Law  102-575), 
"The  Secretary  (of  the  Interior)  shall 
establish  and  administer  an  office  on 
Central  Valley  Project  water 
conservation  best  management  practices 
that  shall  •  •  •  develop  criteria  for 
evaluating  the  adequacy  of  all  water 
conservation  plans  developed  by  project 
contractors,  including  those  plans 
required  by  section  210  of  the 
Reclamation  Reform  act  of  1982."  Also, 
according  to  Section  3405(c)(1).  these 


criteria  will  be  developed  "*  *  *  with 
the  purpose  of  promoting  the  highest 
level  of  water  use  efficiency  reasonable 
achievable  by  project  contractors  using 
best  available  cost-effioctive  technology 
and  best  management  practices." 

The  MP  Criteria  states  that  all  parties 
(districts)  that  contract  with 
Reclamation  for  water  supplies 
(municipal  and  industrial  contracts  over 
2.000  irrigable  acre-feet  and  agricultural 
contracts  over  2,000  irrigable  acres)  will 
prepare  water  management  plans  which 
will  be  evaluated  by  Reclamation  based 
on  the  following  required  information 
detailed  in  the  steps  listed  below  to 
develop,  implement,  monitor,  and 
update  their  water  management  plans. 
The  steps  are: 

1.  Describe  the  district. 

2.  Inventory  water  resources  available 
to  the  District. 

3.  Best  Management  Practices  (BMP's) 
for  Agricultural  Contractors. 

4.  BMP's  for  Urban  Contractors. 

5.  Exemption  Process. 

The  MP  contractors  listed  below  have 
developed  water  management  plans 
which  Reclamation  has  evaluated  and 
preliminarily  determined  to  meet  the 
requirements  of  the  Criteria.  The 
districts  are: 

•  Hills  Valley  Irrigation  District. 

•  Ivanhoe  Irrigation  District. 

•  Lower  Tule  River  Irrigation  District. 

•  Pixley  Irrigation  District. 

•  Porterville  Irrigation  District. 

•  Saucelito  Irrigation  District. 

•  Southern  San  Joaquin  Municipal 
UtiUties  District. 

•  Stone  Corral  Irrigation  District. 

•  Terra  Bella  Irrigation  District. 

•  Public  comment  on  Reclamation's 
preliminary  (i.e..  draft)  determinations 
is  invited  at  this  time.  Copies  of  the 
plans  listed  above  will  be  available  for 
review  at  Reclamation's  MP  Regional 
office  and  MP's  Area  Office.  If  you  wish 
to  review  a  copy  of  the  plans,  please 
contact  Ms.  Billingsley  to  find  the  office 
nearest  you. 

Dated:  October  8. 1998. 
Robert  F.  Stackhouse. 
Regional  Resources  Manager  Mid-Pacific 
Region. 
IFR  Doc  98-27914  Filed  10^16-98;  8:45  am] 
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July  9. 1998.  (63  FR  37137). 
DamocleslO.  3529  Lincoln  Highway. 
Thomdale.  Pennsylvania  19372.  made 
application  by  renewal  to  the  Drug 
Enforcement  Administration  (DEA)  to 
be  registered  as  a  bulk  manufacturer  of 
the  basic  classes  of  controlled 
substances  listed  below: 


DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 

Manufacturer  of  Controlled 
SulMlancaa;  Notice  of  Registration 

By  Notice  dated  Jime  30. 1998.  and 
published  in  the  Federal  Register  on 


Dnjg 

Schedule 

Heroin  (9200) 

Amphetamine  (1100)  

Methamptwtamine  (1105) ~ 

PtMnmetrazine  (1631)  

1 

H 
II 
II 

II 

Morphine  (9300)  - —. 

11 

DEPARTMENT  OF  JUSTICE 

Drug  Enforcemem  Administration 

[DocintNa96-«7] 

Roxane  Laboraloriea,  Inc.;  Mant  To 
ANow  tlie  Importation  of  a  Schedule  ■ 
Substanca,  Oram  of  Reglstialion  To 
Import  a  Schedule  N  Substance 


The  firm  plans  to  manufactiue  the 
listed  controlled  substances  for  the 
purpose  of  deuterium  labeled  internal 
standards  for  distribution  to  analytical 
laboratories. 

No  comments  or  objections  have  been 
received.  DEA  has  considered  the 
factors  in  Title  21.  United  States  Code. 
Section  823(a)  and  determined  that  the 
registration  of  DanuxleslO  to 
manufacture  the  listed  controlled 
substances  is  consistent  with  the  public 
interest  at  this  time.  DEA  has 
investigated  DamocleslO  on  a  regular 
basis  to  ensure  that  the  company's 
continued  registration  is  consistent  with 
the  public  interest.  These  investigations 
have  included  inspection  and  testing  of 
the  company's  physical  security 
systems,  audits  of  the  company's 
records,  verification  of  the  company's 
compliance  with  state  and  local  laws, 
and  a  review  of  the  company's 

background  and  history.  Therefore. 

pursuant  to  21  U.S.C.  §823  and  28  CFR 
§§  0.100  and  0.104.  the  Deputy  Assistant 
Administrator.  Office  of  Diversion 
Control,  hereby  orders  that  the 
application  submitted  by  the  above  firm 
for  registration  as  a  bulk  manufacturer 
of  the  basic  classes  of  controlled 
substances  listed  above  is  granted. 

Dated:  October  6. 1998. 
Jolin  H.  King. 

Deputy  Assistant  Administrator.  Office  of 
Diversion  Control,  Drug  Enforcement 
Administration. 
(FR  Doc  9»-27971  Filed  10-16-98;  8:45  am] 
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_    L  Introduction 

A.  History 

On  February  15. 1995,  Roxane 
Laboratories,  Inc.  (hereinafter  Roxane) 
applied  to  the  Drug  Enforcement 
Administration  (DEA)  for  registration  as 
an  importer  of  the  Schedule  II  substance 
cocaine  pursuant  to  21  U.S.C. 
958(i)(1993).  On  June  8, 1995,  DEA 
published  notice  of  this  application  in 
the  Federal  RegiMer,  60  FR  30.320 
(1995).  This  notice  advised  that  any 
manuhcturer  holding  or  applying  for 
registration  as  a  manufacturer  of  this 
basic  class  of  controlled  substance  could 
file  written  comments  or  objections  to 
the  application  and  could  also  file  a 
written  request  for  a  bearing  on  the 
application  in  accordance  with  21  CFR 
1301.43.» 

In  response  to  this  publication, 
Stepan  and  Nonunco  submitted  written 
comments,  and  by  letter  dated  July  7, 

1995.  Mallinckrodt  Chemical,  Inc. 
(hereinafter  Mallinckrodt)  file  a  timely 
request  for  a  hearing.  Following 
prehearing  procedures,  a  hearing  was 
held  in  Arlington.  Virginia,  on  February 
5  through  9  and  Mardi  4  through  7. 

1996.  before  Chief  Administrative  Law 
Judge  Mary  Ellen  Bittner.  Roxane. 
Mallinckrodt  and  TJEA  all  particifMted 
in  the  hearing  and  were  represented  by 
counsel.  At  the  hearing,  all  parties 
called  witnesses  to  testify  and 
intrtxluced  documentary  evidence.  After 
the  hearing,  all  parties  filed  proposed 
findings  of  fact  and  conclusions  of  law 
and  briefs.  Roxane  filed  a  rejoinder 
brief.  On  September  23. 1997,  Judge 
Bittner  issued  her  Opinion  and 
Recommended  Ruling,  Findings  of  Fact. 
Conclusions  of  Law  and  Decision, 
recommending  that  the  Acting  Deputy 
Administrator  issue  a  regulation 
permitting  the  importation  of  bulk 
cocaine  by  hydrochloride  and  that  he 
grant  Roxane's  application  for 
registration  as  an  importer  of  bulk 
cocaine  hydrochloride.  On  November  7. 


■  Subsequent  to  the  hairing  in  this  matter.  DEA's 
Federal  regulation  ciutions  were  changed  by  final 
order.  65  FR  13.9M  (March  24. 1997).  Regulatory 
utatioos  in  the  record  and  in  the  Administrative 
Law  judge's  Opinion  and  Recommended  Ruling. 
Findii^s  of  Fact.  Conclusion  of  Law  and  Decision 
use  the  previous  numbering  sjrstem.  This  decision 
lua*  the  current  numbering  syctam. 
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1997,  Mallinckrodt  and  Romaine  filed 
exceptions  to  the  findings  of  fact  and 
conclusions  of  law  of  the 
Administrative  Law  Judge. 

On  December  10.  1997.  the 
Administrative  Law  Judge  certified  and 
transmitted  the  record  to  the  Acting 
Deputy  Administrator  of  DEA.  The 
record  included  the  Opinion  and 
Recommended  Ruling,  Findings  of  Fact, 
Conclusions  of  Law  and  Decision  of  the 
Administrative  Law  Judge,  the  findings 
of  tact  and  conclusions  of  law  proposed 
by  all  parties,  the  exceptions  filed  by  the 
parties,  motions  filed  by  all  counsel,  all 
the  exhibits  and  affidavits,  and  all  of  the 
transcripts  of  the  hearing  sessions. 

B.  Regulatory  Context 

In  accordance  with  the  DEA 
Statement  of  Policy  and  Interpretation 
on  registration  of  importera,  40  FR 
43.745  (1975),  the  Acting  Deputy 
Administrator  will  not  grant  Roxane's 
application  unless  Roxane  establishes 
that  the  requirements  of  21  U.S.C.  958(a) 
and  823(a)  and  of  21  CFK  1301.34(b)-<f) 
are  met.  Also,  because  DEA  mil  not 
maintain  a  "contingency  reserve"  of 
registrants,  Roxane  must  establish  that 
cocaine  may  be  imported  purauant  to  21 
U.S.C  952(a)(2)(B),  as  a  prerequisite  to 
its  registration  as  an  importer  of  cocaine 
hydrochloride.  As  a  result,  this 
proceeding  is  inherently  a  combined 
rulemaking  on  whether  the  Schedule  II 
controlled  substance  cocaine 
hydrochoride  may  lawfully  be  imported 
into  the  United  States  pursuant  to  21 
U.S.C  952,  and  an  adjudication  on 
Roxane's  application  for  registration  as 
an  importer  of  cocaine  purauant  to  21 
U.S.C.  956(a). 

C.  The  Record 

In  the  adjudication,  the  Acting  Deputy 
Administrator  tvill  issue  his  final  order 
based  on  the  record  made  before  the 
Administrative  Law  Judge.  Ho«vever, 
there  is  not  raouirament  that  the 
decision  regarding  the  issuance  of  a 
regulation  to  allow  the  importation  of  a 
cocaine  hydrochloride  be  made  on  the 
record.  Hence,  in  the  rulemaking  the 
Acting  Deputy  Administrator  may 
consider  information  or  submission  in 
addition  to  thoae  contained  in  the 
record  created  by  the  Administntive 
Law  Judge.  After  the  heering, 
Mallinckrodt  and  Roxane  fitod  separate 
motions  to  reopen  the  record  and 
introduce  additional  evidence,  which 
the  Administrative  Law  Judge  denied. 
The  Acting  Deputy  Administrator  had 
leviewred  the  record,  and  makes  the 
fbllowfing  decision  regarding  tlMse 
motions. 

In  the  adjudication,  the  Acting  Deputy 
Administrator  has  the  authority  to 


request  that  the  Administrative  Law 
Judge  reopen  the  record  and  admit 
evidence  that  was  not  introduced  in  the 
hearing.  However,  the  standard  for 
doing  so  is  that  the  party  seeking  to 
introduce  such  evidence  must  show  that 
the  new  evidence  was  previously 
unavailable  and  is  material  and  relevant 
to  the  matters  in  dispute.  Immigration 
and  Naturalization  Service  v.  Abudu, 
485  U.S.  94  (1988):  Robert  M.  Golden. 
M.D..  61  FR  24,808,  24.812  (1996).  The 
only  information  sought  to  be 
introduced  after  the  hearing  that  is 
relevant  to  the  issues  to  be  resolved  in 
the  adjudication  aspect  of  this  case  is 
the  information  regarding  whether 
Germany  has  used  seized  materials  in 
manufacturing  cocaine  hydrochloride 
that  Roxane  sought  to  introduce  by  its 
motion  dated  May  29, 1996.  However, 
the  issue  raised  by  Mallinckrodt  in  these 
proceedings  is  limited  to  whether  the 
bulk  cocaine  hydrochloride  that  Roxane 
will  import  into  the  United  States  is 
manufactured  from  seized  materials. 
Therefore,  the  Acting  Deputy 
Administrator  finds  that  evidence 
regarding  Germany's  use  of  seized 
materials  in  general  is  irrelevant  to  these 
proceedings.  The  Acting  Deputy 
Administrator  also  agrees  with  the 
Administrative  Law  Judge's  finding  that 
this  information  could  have  been 
obtained  by  Roxane  earlier  in  the 
proceedings  if  Roxane  had  exercised 
due  diligence.  For  these  reasons,  the 
Acting  Deputy  Administrator  finds  that 
Roxane  has  failed  to  make  the  requisite 
showing  for  reopening  the  record. 

The  general  purpose  of  the 
rulemaking  procedure  is  to  gather 
information,  and  when  making  a  rule 
the  agency  wants  to  have  access  to  as 
much  information  as  possible.  As  a 
result,  the  informal  rulemaking 
proceeding  does  not  end  with  the  same 
degree  of  finality  as  does  a  formal 
adjudication.  Charles  H.  Koch,  Jr., 
Administrative  Law  and  Practice.  %  4.84 
(1985).  The  agency  may  want  to 
consider  information  obtained  after  the 
close  of  the  comment  period,  and  the 
courts  have  generally  supported  this 
practice.  See  Sierra  Club  v.  Costle.  657 
F.2d  198  (DC.  Cir.  1981);  Hoffman-La 
Roche.  Inc.  v.  Kleindienst.  478  F.2d  1, 
13-15  (3d  Cir.  1973).  Nonetheless,  at 
some  point  the  agency  must  make  a 
decision,  and  it  is  Gree  to  ignore 
comments  that  were  filed  late.  Personal 
Watercraft  Industry  Ass'n,  et  al.  v.  Dept. 
of  Commerce.  48  F.3d  540,  542-43  (D.C. 
Cir.  1995).  In  this  case,  the  most  logical 
point  to  close  the  rulemaking  record  is 
December  10, 1997.  when  the  record 
was  transmitted  from  the 
Administrative  Law  Judge  to  the  Acting 


Deputy  Administrator  for  a  final 
decision.  By  this  date,  interested 
persons  wishing  to  make  comments  on 
whether  the  importation  of  cocaine 
hydrochloride  should  be  permitted 
pursuant  to  21  U.S.C.  952(a)(2)(B)  had 
more  than  two  years  to  submit 
comments  to  this  agency.  Furthermore, 
it  was  at  this  point  in  the  proceeding 
that  the  Acting  Deputy  Administrator 
began  his  final  review  of  the  record. 

The  only  information  received  prior 
to  December  10, 1997  that  is  relevant  to 
the  rulemaking  aspects  of  this  case  and 
was  excluded  by  the  Administrative 
Law  Judge  is  the  information 
Mallinckrodt  sought  to  introduce 
regarding  its  cocaine  sales  and  pricing 
for  fiscal  yeara  1996  and  1997,  the 
rebuttal  evidence  offered  by  Roxane. 
and  the  comments  submitted  by 
Noramco,  Inc.  For  the  foregoing  reasons, 
the  Acting  Deputy  Administrator  has 
included  this  information  in  the  record 
on  which  he  relied  in  making  a  final 
determination  on  the  rulemaking  aspect 
of  this  case.  The  comments  of 
Mallinckrodt  and  Roxane  that  were 
submitted  to  the  Acting  Deputy 
Administrator  subsequent  to  December 
10, 1997  were  not  included  in  the 
rulemaking  record. 

D.  The  Protective  Order 

On  December  1. 1995,  the 
Administrative  Law  Judge  issued  a 
Protective  Order  which  limited  access  to 
any  information  introduced  in  the 
hearing  that  was  designated 
"Confidential  and  Protected".  Both 
Mallinckrodt  and  Roxane  filed  Motions 
to  Add  to  the  Confidential  and  Protected 
Designations  in  this  matter  after  the 
Administrative  Law  Judge  certified  and 
transmitted  the  record  to  the  Acting 
Deputy  Administrator.  All  parties  to  the 
proceeding  were  provided  with  copies 
of  these  motions  and  had  ample  time  to 
make  their  objections  known.  However, 
no  party  has  objected  to  Mallinckrodt's 
and  Roxane's  motions,  and  the  subject 
matter  of  those  items  sought  to  be 
designated  as  Confidential  and 
Protected  is  within  the  scope  of  original 
Protective  Order  issued  February  5, 
1996.  Therefore,  Mallinckrodt's  and 
Roxane's  filings,  both  dated  December 
29, 1997,  are  granted.  However,  as  tbe^ 
parties  were  informed  in  the  original^ 
Protective  Order,  this  agency  is  bound 
by  the  provisions  of  the  Freedom  of 
Information  Act,  5  U.S.C.  552(b).  and 
pursuant  to  the  Protective  Order,  "the 
DEA  will  afford  the  producing  party 
sufficient  advance  notice  prior  to  any 
such  disclosure  to  allow  that  party  to 
pursue  appropriate  remedies  to  preserve 
the  information's  protected  status." 
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The  Acting  Deputy  Administrator  has 
carefully  reviewed  the  entire  record  in 
this  matter,  as  defined  above,  and  here- 
by issues  this  final  rule  as  prescribed  by 
21  CFR  1316.67,  and  final  order  as 
prescribed  by  §  1301.46,  based  upon  the 
following  findings  and  conclusions.  The 
Acting  Deputy  Administrator  adopts  the 
Findings  of  Fact,  Conclusions  of  Law, 
and  Recommended  Ruling  of  the 
Administrative  Law  judge,  with 
specifically  noted  exceptions,  and  his 
adoption  is  in  no  maimer  diminished  by 
any  recitation  of  facts,  issues  and 
conclusions  herein,  or  of  any  hi  lure  to 
mention  a  matter  of  fact  or  law.  Further, 
all  exceptions  to  the  Administrative 
Law  Judge's  decision  have  been 
considered  by  the  Acting  Deputy 
Administrator. 

n.  Rulemaking 

A.  Threshold  Issues 

As  stated  above,  Roxane  cannot  be 
registered  as  an  importer  of  cocaine 
hydrochloride  pursuant  to  21  U.S.C. 
958(a)  and  823(a)  and  21  CFR 
1301.34(b>-(f)  unless  the  Acting  Deputy 
Administrator  finds  that  cocaine 
hydrochloride  may  be  imported 
pursuant  to  21  U.S.C  952(a)(2)(B). 
Because  Roxane  is  the  proponent  of  the 
issuance  of  such  a  rule,  it  must  establish 
by  a  preponderance  of  the  credible 
evidence  that  such  a  rule  can  be  issued. 

Section  952(a)  of  the  Controlled 
Substances  Act  prohibits  the 
importation  of  cocaine  hydrochloride 
into  the  United  States,  except  in  three 
narrow  circimistances.  Section  952(a)(2) 
allows  for  the  importation  of: 

|S)uch  amount  of  any  controlled  substance 
in  schedule  I  or  U  *  '   •  that  the  Attorney 
General  finds  to  be  necessary  to  provide  for 
the  medical,  scientific,  or  other  legitimate 
needs  of  the  United  SUtes—  (A)  during  an 
emergency  in  which  domestic  supplies  of 
such  substance  or  drug  are  found  by  the 
Attorney  General  to  be  inadequate.  (B)  hi  any 
case  in  which  the  Attorney  General  finds  that 
competition  among  domestic  manufacturers 
of  the  controlled  substance  is  inadequate  and 
will  not  he  rendered  adequate  by  the 
registration  of  additional  manufacturers 
under  section  823  of  this  title,  or  (C)  in  any 
case  in  which  the  Anomey  General  finds  that 
such  coQtroUed  substance  is  in  limited 
quantities  exclusively  for  scientific, 
analytical,  or  research  uses. 

Roxane  proposes  that  competition  in 
the  domestic  cocaine  hydrochloride 
manuhcturing  market  is  inadequate  and 
therefore,  the  Acting  Deputy 
Administrator  should  issue  a  rule 
allowing  importation  of  cocaine 
hydrochloride  pursuant  to  21  U.S.C 
952(a)(2)(B). 

Mallinckrodt  argues  that  the  Acting 
~i)epuly  Administrator  cannot 


promulgate  such  a  rule  because 
importation  of  cocaine  hydrochloride  is 
not  necessary,  with  the  meaning  of  the 
statute,  as  Mallinckrodt  is  able  to  meet 
all  the  legitimate  needs  of  the  domestic 
market.  Mallinckrodt  also  argues  that 
Roxane  has  not  carried  its  burden  of 
establishing  that  there  is  inadequate 
competition  in  the  domestic  market  or 
that  the  registration  of  additional 
manufactiuera  would  not  render 
competition  adequate. 

1.  Relevance  of  Domestic  Manufacturers 
Ability  To  Supply  the  Market 

Whether  a  finding  that  domestic 
manufacturers  are  unable  to  supply  the 
legitimate  market  is  a  condition 
precedent  to  important  purauant  21 
U.S.C.  952(a)(2)  is  a  threshold  issue,  as 
it  is  undisputed  that  Mallinckrodt  is 
currently  able  to  manufacture  a 
sufficient  amount  of  bulk  cocaine 
hydrochloride  to  meet  the  legitimate 
needs  of  the  United  States. 

An  extensive  reading  of  the  legislative 
history  reveals  that  the  protection  of  the 
American  consumer  was  of  primary 
imp<Htance  to  Congress,  and  such 
protection  was  its  intent  in  drafting  the 
inadequate  competition  exception  to  the 
general  ban  on  importation  of  Schedule 
I  and  n  controlled  substances,  llie 
Acting  Deputy  Administrator  finds  that 
it  would  be  inccmsistent  with  Congress' 
intent  to  interpret  the  statue  as 
Mallinckrodt  suggests,  as  such  an 
interpretation  would  prevent  the  agency 
from  protecting  the  American  consumer 
when  a  domestic  manufacturer  is  able  to 
meet  the  legitimate  needs  of  the  United 
States,  even  where  an  egregious  state  of 
inadequate  competition  results  in  a 
tremendous  cost  to  the  consumer. 

"Ilie  Acting  Deputy  Administrator  also 
agrees  with  the  Administrative  Law 
Judge  that  Mallinckrodt's  inteipretation 
of  section  952(a)(2)  would  render  the 
inadequate  competition  excepticm 
superfluous  because  a  finding  that 
domestic  needs  were  not  being  met 
would  constitute  an  emergemry,  in 
which  case  importation  would  be 
pmmitted  pursuant  to  21  U.S.C 
9S2(a)(2)(A).  The  Acting  Deputy 
Administrator  also  findis  Mallinckrodt's 
reliance  upon  a  Memorandum  of  Law 
issued  by  former  Administrative  Law 
Judge  Francis  L.  Young  to  be  misplaced. 
As  Administrative  Law  Judge  Bittner 
suggests,  this  Memorandum  of  Law  was 
never  incorporated  into  a  final  order, 
and  therefore,  is  not  precedent.  Further, 
the  Acting  Deputy  Administrator  does 
not  agree  with  Administrative  Law 
Judge  Young's  analysis  regarding  the 
necessity  of  finding  that  domestic  needs 
were  not  being  met  before  importation 
could  be  permitted  piusuant  to  21 


U.S.C.  952(a)(2)(B).  Administrative  Law 
Judge  Young  apparently  believed  that 
Congress  did  not  intend  the  Controlled 
Sub^ances  Act  to  be  a  substitute  for  the 
antitrust  laws.  However,  as  previously 
stated,  the  legislative  history  as  a  whole 
indicates  that  it  was  the  intent  of 
Congress  to  combine  the  Attorney 
General's  antitrust  responsibilities  «vith 
those  designed  to  control  the  illicit  drug 
mari^,  for  the  protection  of  the 
consiuner  who  has  a  therapeutic  need 
for  these  substance. 

2.  Treaty  Obligations 

Mallinckrodt  also  arsues  that  as  long 
as  it  is  able  to  supply  the  domestic 
nuudket,  issuing  a  regulation  which 
allows  the  importation  of  cocaine 
hydrochloride  would  be  a  violation  of 
this  country's  obligations  imder  the 
Multilateral  Single  Convention  on 
Narcotic  Drugs  of  1961.  However,  the 
Acting  Deputy  Adnoinistrator  finds  that 
as  long  as  the  amounts  imported  and 
manuEactured  are  controlled  through  the 
import  permit  procedures  and  the  quota 
system  to  avoid  an  excess  supply  of 
cocaine  hydrochloride  that  would 
require  warehousing,  this  country's 
obligations  under  the  treaty  will  be 
satisfied. 

For  the  foregoing  reasons,  the  Acting 
Deputy  Administrator  agrees  with  the 
finding  of  the  Administrative  Law  Judge 
that  there  is  no  requirement  in  the 
statute  that  the  agency  may  not  permit 
importation  of  cocaine  hydrochloride 
beoiuse  Mallinckrodt  is  able  to  supply 
the  licit  domestic  market.  Rather,  if  the 
Acting  Deputy  Administrator  finds  that 
importation  is  permitted  pursuant  to  21 
U.S.C  9S2(a)(2)(B),  the  specific  amounts 
to  be  imported  will  be  determined 
through  the  import  permit  procedures  of 
21  CFR  1312.1 1-.19. 

3.  Level  of  Production  at  Which  To    ' 
Analyze  Competition 

Federal  regulations  specify  the  fiactors 
that  must  be  considered  when  making 
the  determination  whether  competition 
is  inadequate  «vithin  the  meaning  of  the 
statute.  See  21  CFR  1301.34(d),  (e)  and 
(f).  However,  before  turning  to  thoae 
facton,  it  must  be  determined  at  which 
level  of  production  competition  is  to  be 
analyzed.  Mallinckrodt  asserts  that  any 
analysis  of  the  degree  of  competition 
among  domestic  manuiacturere  of 
cocaine  must  include  dosage  form 
manufacturers,  such  as  Roxane.  Roxane, 
on  the  other  hand,  argues  that 
competition  must  be  reinewed  only  at 
the  level  of  production  at  which  it  is 
alleged  to  be  inadequate.  In  this  case,  it 
is  alleged  that  compatitian  is  inadequate 
at  the  level  of  where  tnilk  cocaine 
hydrochloride  is  manufactured. 
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The  Acting  Deputy  Administrator 
finds  unpenuasive  the  testimony  of 
Walter  Vandaele.  Ph.D.,  an  economic 
expert,  that  competition  should  be 
analyzed  at  the  level  of  dosage  form 
manufocturers  because  it  is  at  that  level 
where  cocaine  competes  with  other 
products.  Dosage  form  manufiicturers  do 
not  manufocture  cocaine:  they  purchase 
it  in  bulk  from  Mallinckrodt,  package  it 
in  a  variety  of  forms,  and  market  it  to 
the  constmier.  Dr.  Vandaele  oRiers  no 
further  explanation  of  this  statement, 
and  it  seems  disingenuous  as  the  statute 
requires  that  competition  among 
manufacturers,  not  between  products, 
be  analyzed.  The  Acting  Deputy 
Administrator  does  find  penuasive  the 
testimony  of  another  economic  expert, 
Keith  Leffler,  Ph.D.,  that  inadequate 
competition  at  the  bulk  cocaine  stage  of 
production  affects  all  levels  of 
production.  At  a  minimum,  it  is  clear 
that  the  pricing  efiiBcts  of  inadequate 
competition  at  the  bulk  cocaine  level 
will  affect  the  minimum  price  that  the 
dosage  form  manuCacturera  can  charge 
for  their  cocaine  products.  As  a  result, 
no  degree  of  competition  among  the 
dosage  form  manufocturecs  will  protect 
the  consumer  from  the  pricing  eflects  of 
inadequate  competition  among  the  bulk 
cocaine  manufacturera.  Therefore,  the 
Acting  Deputy  Administrator  finds  that 
the  appropriate  level  of  production  at 
which  to  measure  the  adequacy  of 
competition  is  that  level  where  bulk 
cocaine  is  manufactured. 

B.  Adequacy  of  Competition 

1.  Scope  of  Market  in  Which 
Competition  To  Be  Analyzed 

In  turning  to  the  factors  of  21  U.S.C. 
1301.34  that  are  to  be  considered  in 
analyzing  competition,  it  seems  most 
appropriate  to  begin  with  21  U.S.C. 
1304.34(e).  This  section  provides  that  in 
determining  the  scope  of  the  market  in 
which  the  degree  of  competition  is  to  be 
analyzed,  the  Acting  Deputy 
Administrator  must  consider  substitute 
products  which  are  reasonably 
interchangeable  with  cocaine  in  terms  of 
price,  quality  and  use.  There  is  a 
considerable  amount  of  disagreement 
between  the  parties  as  to  whether  any 
such  substitutes  exist,  and  a  significant 
amount  of  the  evidence  and  testimony 
was  directed  toward  this  issue. 

It  is  undisputed  in  the  record  that  no 
single  drug  produced  by  any 
manufacttuer  can  duplicate  the 
vasoconstrictive  and  anesthetic  effects 
of  cocaine.  All  parties  agree  that  cocaine 
is  pharmacologically  unique. 

Nonetheless.  Mallinckrodt  asserts  that 
there  are  four  products  which  are 
substitutes  for  cocaine,  within  the 


meaning  of  21  U.S.C.  1304.34(e).  These 
products,  according  to  Mallinckrodt,  are 
the  following  combinations  of  drugs: 
lidocaine-adirenaline-tetracaine; 
oxymetazoline-lidocaine; 
xylometazoline-lidocaine;  and 
lidocaine-phenylephrine.  However,  no 
pharmaceutical  company  or 
manufacturer  of  pharmaceutical  drugs 
manufactiires  a  combination  of  these 
drugs  in  a  single  product.  Rather,  it  is 
up  to  the  consumer  to  formulate  a 
solution,  using  two  or  more  of  these 
drugs,  to  emulate  the  effects  of  cocaine. 
In  fact,  the  record  reveals  that  at  one 
hospital,  the  pharmacy  refuses  to  mix 
such  formulas  for  different  practitioners 
in  the  operating  room  because  it  is  time- 
consuming  and  it  increases  the 
hospital's  liability.  For  these  reasons, 
the  Acting  Deputy  Administrator  finds 
that  none  of  the  combinations  of  drugs 
that  have  been  promoted  as  substitutes 
for  cocaine  are  "products"  within  the 
meaning  of  21  U.S.C.  1304.34(e). 

However,  assuming  that  these  drug 
combination  are  products  for  purposes 
of  the  regulation,  it  is  also  clear  from  the 
record  that  Mallinckrodt 's  assertion  that 
these  combinations  have  the  same 
eflects  as  cocaine  is  only  correct  to  a 
limited  extent.  The  medical  literature 
submitted  by  Mallinckrodt  does  support 
its  assertion  that  the  consumer  is 
looking  to  replace  cocaine.  Nonetheless, 
this  literature  also  demonstrates  that 
although  these  alternatives  may  be 
replacing  cocaine  with  respect  to  some 
procedures,  the  evidence  does  not 
support  a  finding  that  there  are 
alternatives  to  cocaine  when  performing 
all  procedures  with  a  local  anesthetic 
and  vasoconstrictor.  Most  notably,  there 
is  no  evidence  that  the  medical 
profession  views  these  alternatives  to 
cocaine  as  viable  options  when 
performing  procedures  that  cause  deep 
periosteal  pain  or  are  relatively  long  in 
duration. 

In  this  regard,  the  Acting  Deputy 
Administrator  find  particularly 
persuasive  Mallinckrodt's  exhibit  that 
reports  the  results  of  an  intensive 
program  aimed  at  reducing  the  use  of 
cocaine  solution  at  the  Medical  Center 
Hospital  of  Vermont.  See  Mallinckrodt 
Exhibit  105.  Mallinckrodt  and  its 
experts  refer  to  the  results  of  this  effort 
often,  asserting  that  the  resulting  sixty 
six  percent  reduction  in  the  use  of 
cocaine  is  strong  evidence  that  a 
lidocaine-phenylephrine  solution  is  a 
substitute  for  cocaine.  However,  the 
article  detailing  the  results  of  this  study 
reports  that  despite  this  intense  effort  to 
eliminate  the  use  of  cocaine,  the 
otolaryngology  department  only  used 
the  lidocaine-phenylephrine  solutions 
for  examinations,  minor  procedures  and 


minor  trauma,  and  reserved  cocaine  for 
major  trauma  and  surgical  procedures. 
Therefore,  while  this  study  indicates 
that  some  combinations  of  drugs  that 
consumer  have  formulated  have 
replaced  cocaine  in  some  applications, 
it  also  further  supports  the  finding  that 
the  medical  pirofession  does  not 
consider  these  combinations  to  be 
substitutes  for  cocaine  in  all  procedures 
where  the  use  of  a  topical  anesthetic 
and  vasoconstrictor  is  indicated. 

A  significant  amount  of  the  evidence 
and  argument  also  related  to  whether  or 
not  any  of  the  drug  combinations  were 
economic  substitutes  for  cocaine.  The 
Administrative  Law  Judge  found  this 
issue  particularly  important,  as  she 
found  that  although  there  are 
alternatives  to  cocaine,  these 
alternatives  are  not  substitute  products 
within  the  meaning  of  the  statute 
because  they  are  not  economic 
substitutes  for  cocaine,  and  more 
importantly,  because  there  is  no 
quantitative  evidence  that  these 
alternatives  have  impacted  on  the 
market  for  cocaine.  Mallinckrodt 
contends  that  this  finding  of  the 
Administrative  Law  Judge  is  erroneous, 
as  it  limits  the  term  "sul^titute"  in  a 
way  that  is  not  supported  by  the  plain 
language  of  the  regulation  or  the 
relevant  case  law.  Mallinckrodt  argues 
that  the  most  important  factor  in 
determining  whether  or  not  two 
products  are  substitutes  for  each  other  is 
whether  the  products  are  used 
interchangeably  by  the  consumers. 

The  Acting  Deputy  Administrator 
finds  that  language  of  21  CFR 
§  1304.34(e)  is  not  so  limiting  as  to 
require  that  products  be  economic 
substitutes  that  impact  on  the  relevant 
market  to  be  considered  substitutes,  but 
evidence  of  this  nature  is  relevant.  The 
statute  clearly  states  that  products  are 
substitutes  if  they  are  reasonably 
interchangeable  in  terms  of  price, 
quality  and  use.  If  products  are 
interchangeable  in  this  manner,  it 
logically  follows  that  temporary 
fluctuations  in  the  price,  quality  or 
availability  of  one  product  will 
temporarily  impact  on  the  market  for 
the  other  product. 

However,  the  Acting  Deputy 
Administrator  finds  that  the 
combinations  of  various  drugs  that  are 
being  promoted  as  substitutes  for 
cocaine  are  not  being  used 
interchangeably  with  cocaine  by  the 
consumer.  The  medical  evidence  in  the 
record  indicates  that  cocaine  is  being 
permanently  replaced  by  certain 
combinations  of  drugs  with  respect  to 
certain  procedures.  There  is  no  shifting 
back  and  forth  between  products. 
Mallinckrodt's  own  medical  experts 
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testified  that  there  has  been  a 
"conversion"  to  these  alternative  drug 
combinations,  and  they  could  conceive 
of  no  reason  why  they  would  return  to 
using  cocaine. 

The  word  "interchangeable"  is  a  term 
of  art  in  the  field  of  antitrust  law.  Where 
products  are  interchangeable, 
consumers  shift  back  and  forth  between 
them  l>ased  upon  a  variety  of  economic 
and  quality  based  factors.  The  Acting 
Deputy  Administrator  agrees  with 
Roxane  that  it  is  exactly  this  type  of 
dynamic  shifting  between  products  that 
indicates  that  they  are  reasonably 
interchangeable.  Furthermore,  the  case 
law  that  the  parties  rely  cm,  as  well  as 
the  Department  of  Justice  and  FTC 
Merger  Guidelines  (1992),  contemplate 
this  type  of  shifting  of  demand  in 
response  to  changes  in  the 
competitiveness  of  any  given  product  in 
the  relevant  market.  The  Acting  Deputy 
Administrator  finds  that  the  record 
establishes  that  there  is  no  such  shifting 
of  demand  between  cocaine  and  the 
drug  combinations  promoted  as  being 
substitutes  for  it. 

For  the  foregoing  reasons,  the  Acting 
Deputy  Administrator  finds  that  none  of 
the  drug  combinations  offered  as 
alternatives  to  cocaine  are  "products" 
within  the  meaning  of  21  U.S.C. 
1304.34(e).  However,  even  if  these  drug 
combinations  are  "products"  within  the 
meaning  of  the  regulation,  they  are  not 
reasonably  interchangeable  with  cocaine 
in  terms  of  price,  quality  or  use,  and 
thus  do  not  quality  as  "substitutes". 
Having  found  that  the  relevant  market 
for  the  purposes  of  21  CFR  1304.34(e)  is 
limited  to  cocaine,  the  Acting  Deputy 
Administrator  will  confine  has  analysis 
of  competition  to  the  manufacturers  of 
cocaine  hydrochloride  in  bulk  form. 

2.21  CFR  1304.34(f) 

Having  determined  the  parameters 
within  which  competition  is  to 
analyzed,  it  is  now  appropriate  to  turn 
to  that  analysis.  At  the  outset,  the 
Acting  Deputy  Administrator  questions 
whether  competition  can  ever  be 
considered  adequate  under  21  U.S.C. 
952(a)(2)(B)  when  less  than  two  firms 
manufacture  the  product  in  question. 
The  Acting  Deputy  Administrator 
acknowledges  that  21  CFR  1304.34(f) 
directs  that  "the  fact  that  the  number  of 
existing  manufacturers  is  small  shall  not 
demonstrate,  in  and  of  itself,  that 
adequate  competition  among  them  does 
not  exist".  It  is  also  noted  that  with  no 
discussion,  the  Administrative  Law 
Judge  found  that  this  section  clearly 
prohibited  a  finding  that  competition  is 
inadequate  based  solely  on  the  fact  that 
there  is  only  one  domestic  manufacturer 
or  bulk  cocaine  hydrochloride. 


However,  the  Acting  Deputy 
AdministratOT  notes  that  21  U.S.C. 
952(a)(2)(B)  and  21  CFR  1304.34(f) 
clearly  contemplate  that  there  are  at 
least  two  manufacturera  of  the 
controlled  substance  in  question.  Both 
provisions  use  plural  language  when 
referring  to  a  relationship  between 
manufacturers.  Furthermore,  the  word 
"competition"  is  defined  as  being  "a 
struggle  between  rivals  for  the  same 
trade  at  the  same  time".  Black's  Law 
Dictionary  284  (Th  ed.  1990).  It  is  a 
"contest  between  two  rivals".  Id. 
(emphasis  added). 

3.  The  Factors  of  21  CFR  1304.34(d) 

Nonetheless,  proceeding  on  the 
assumption  that  competition  can  exist 
for  the  purposes  of  21  U.S.C. 
952(a)(2)(B)  when  there  is  only  one 
manufacturer,  the  Acting  Deputy 
Administrator  will  analyze  the 
adequacy  of  competition  in  the  relevant 
market  by  considering  the  five  factors 
enumerated  in  21  CFR  1304.34(d). 

a.  21  CFR  1304.34(dHl):  Price 
Rigidity.  Title  21  of  the  CFR 
1304.34(d)(1).  directs  the  Acting  Deputy 
Administrator  to  consider  the  "extent  of 
price  rigidity  in  light  of  changes  in  (i) 
raw  materials  and  other  costs  and  (ii) 
conditions  of  supply  and  demand"  in 
determining  the  adequacy  of 
competition.  The  only  evidence  in  the 
record  regarding  Mallinckrodt's  total 
actual  costs  are  estimates  prepared  by 
Professor  Leffler.  Professor  Lef&er 
calculated  "upper  bound"  and  "lower 
bound"  costs  for  Mallinckrodt.  The 
"lower  bound"  costs  were  based  upon 
Mallinckrodt's  statement  that  the  price 
it  paid  for  crude  cocaine  was  more  than 
the  price  that  Roxane's  supplier 
(hereinafter  Exporter)  had  committee  to 
selling  bulk  cocaine  hydrochloride  to 
Roxane  for  importation.  The  "upper 
bound"  costs  were  based  upon  the 
assumption  that  Mallinckrodt's  crude 
cocaine  costs  equaled  approximately 
eighty  percent  of  its  price.  Professor 
Leffler  based  this  assumption  on  his 
knowledge  of  profits  in  the 
pharmaceutical  industry  and  that 
Roxane's  profit  as  a  percentage  of  total 
sales  equaled  approximately  twenty 
percent.  The  remaining  twenty  percent 
represents  Mallinckrodt's  other  costs, 
and  its  profit. 

Using  this  methodology.  Professor 
Leffler  obtained  an  "upper  bound"  and 
"lower  bound"  estimate  for  the  price 
Mallinckrodt  paid  for  crude  cocaine  in 
1983.  Then,  using  Mallinckrodt's  index 
of  its  cost  for  crude  cocaine  between 
1983  and  1995.  Professor  Leffler 
obtained  an  estimate  for  the  price 
Mallinckrodt  paid  for  crude  cocaine  in 
subsequent  yeara.  ending  in  1995. 


Professor  Leffler  than  analyzed  the 
available  data  to  obtain  estimates  for  all 
other  costs  Mallinckrodt  would  incur  in 
its  production  and  sale  of  bulk  cocaine. 
In  making  this  analysis.  Professor  Leffler 
assimied  that  in  1983,  Mallinckrodt 
earned  a  ten  percent  profit  rate  on  sales, 
a  conservative  figure  that  he  arrived  at 
based  upon  his  knowledge  of  the 
generic  drug  business.  He  then  inflated 
the  estimates  of  these  other  costs  over 
the  subsequent  years  by  using  a  price 
index  for  medical  and  botanical 
chemicals. 

Professor  Leffler's  "upper  bound" 
estimates  reveal  that  between  1983  and 
1995.  the  total  costs  incurred  by 
Mallinckrodt  in  manufacturing  crude 
cocaine  rose  643  pmcent.  Over  the  same 
period,  Mallinckrodt's  prices  rose  2355 
percent,  resulting  in  a  30.796  percent 
increase  in  profit. 

Professor  Leffler's  "lower  bound" 
estimates  demonstrate  that  betwe«i 
1983  and  1995,  the  total  cost  incurred 
by  Mallinckrodt  in  manufacturing  crude 
cocaine  rose  at  a  rate  of  359  percent. 
Over  this  same  period.  Mallinckrodt's 
prices  rose  2355  percent,  resulting  in  a 
35.216  percent  increase  in  profit. 

The  estimated  costs  and  profits  of 
Mallinckrodt.  testified  to  by  Professor 
Leffler.  were  not  rebutted  by 
Mallinckrodt.  Mallinckrodt  offered  no 
cost  or  profit  evidence  into  the  record, 
other  than  the  index  of  its  cost  for  crude 
cocaine  that  Professor  Leffler  used  in 
making  his  calcufations.  Upon  motion 
of  Roxane.  the  Administrative  Law 
Judge  drew  and  adverse  inference  that 
Mallinckrodt's  costs  and  profits  were  at 
the  midpoint  of  the  range  calculated  by 
Professor  Leffler  in  his  "lovrer  bound" 
and  "upper  bound"  cost  estimates, 
because  Mallinckrodt  refused  to  provide 
information  regarding  its  costs  and 
profits.  The  Acting  Deputy 
Administrator  has  reviewed  all 
arguments  of  the  parties  regarding  the 
drawing  of  these  adverse  inferences  and 
agrees  with  the  findings  of  the 
Administrative  Law  Judge  with  respect 
to  this  issue.  However,  even  if  the 
drawing  of  these  adverse  inferences 
were  improper,  the  Acting  Deputy 
Administrator  finds  that  Mallinckrodt 
has  offered  no  credible  evidence  to 
rebut  this  testimony  of  Professor  Leffler. 
Therefore,  even  without  the  adverse 
inferences,  the  Acting  Deputy 
Administrator  finds  Aat  the  record 
establishes  that  between  the  years  1983 
and  1995,  Mallinckrodt's  costs 
increased  no  more  than  643  percent. 
During  this  same  period,  Mallinckrodt's 
prices  increased  2.355  percent,  resulting 
in  a  profit  increase  of  no  less  than 
30,796  percent.    
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Based  upon  this  evidence,  the  Acting 
Deputy  Administrator  finds  that 
Mallinckrodt's  prices  ara  rigid  in  light  of 
changes  in  its  costs. 

Section  1304.34(d)(1)  requires  that 
prices  be  analyzed  not  only  in  light  of 
changes  in  costs,  but  also  in  light  of 
changes  in  supply  and  denund.  The 
evidence  in  the  record  clearly  supports 
a  finding  that  there  was  a  period  in  the 
late  of  1980's  when  the  demand  for  licit 
cocaine  exceeded  the  supply.  However, 
there  is  no  evidence  that  this  shortage 
continued  after  1990.  Rather,  the 
evidence  suggests,  and  Mallinckrodt  has 
repeatedly  argued,  that  the  legitimate 
demand  for  cocaine  has  steadily 
declined.  The  United  Nations 
Intematiooal  Narcotics  Control  Board's 
(UN)  sUtistics  reveal  that  legitimate 
consumption  of  cocaine  in  the  United 
States  declined  approximately  36 
percent  from  1988  to  1995,  and  13.5 
percent  between  1990  and  1995. 
Mallinckrodt's  own  writness  testified 
that  the  United  States'  lidt  cocaine 
consumption  declined  from  500 
kilograms  to  300  kilograms  between 
1988  and  1995.  In  the  face  of  this 
significant  decline  in  legitimate  demand 
for  cocaine.  Mallinckrodt's  continued  to 
increase  its  prices  despite  the  end  of  the 
cocaine  supply  shortage  of  the  late 
1980's. 

After  the  hearing  before  the 
Administrative  Law  Judge  concluded  on 
March  7, 1996,  Mallinckrodt  sought  to 
introduce  additional  evidence  regarding 
its  sales  and  pricing  of  cocaine  for  fiscal 
year  1996  and  1997.  The  Administrative 
Law  Judge  declined  to  reopen  the  record 
to  admit  this  evidence.  However,  as 
explained  above,  the  Acting  Deputy 
Administrator  has  decided  that  this 
information  would  be  included  in  the 
rulemaking  record. 

Mallinckrodt's  additional  evidence 
demonstrates  that  in  fiscal  year  1996.  its 
total  sales  of  bulk  cocaine  declined  29% 
from  1995,  resulting  in  a  price  decrease 
12.9%.  For  fiscal  year  1997, 
Mallinckrodt  states  that  its  total  sales  of 
bulk  cocaine  declined  36%  fiom  1996, 
resulting  in  a  price  decrease  of  16%. 
Mallinckrodt  argues  that  it  decreased  its 
prices  in  1996  and  1997  because  of  a 
decline  in  the  legitimate  demand  for 
cocaine.  The  Acting  Deputy 
Administrator  finds  this  argtmient 
unpersuasive.  As  previously  noted,  the 
evidence  received  during  the  hearing 
ravealed  that  the  legitimate  demand  for 
cocaine  has  declined  steadily  since  at 
least  1986.  In  the  face  of  this  decade- 
long  decline  in  demand,  Mallinckrodt 
took  no  action  to  reduce  it  prices.  To  the 
contrary,  it  drastically  increased  its 
prices.  resiUting  in  an  extraordinary 
increase  in  profits.  As  decreasing 


demand  did  not  impact  on 
Mallinckrodt's  pricing  for  the  five  yean 
prior  to  the  hearing  on  Roxane's 
application  to  be  registered  as  an 
importer  of  cocaine,  the  Acting  Deputy 
Administrator  finds  it  more  tikaly  that 
Roxane's  application,  not  the  continued 
decline  in  the  legitimate  demand  for 
cocaine,  was  the  major  impetus  behind 
Mallinckrodt's  decision  to  decrease  its 
prices  in  1996  and  1997. 

Furthennon.  Mallinckrodt  would  not 
sell  cocaine  at  a  loss.  Therefora.  the 
Acting  Deputy  Administrator  also  finds 
that  the  fact  that  Mallinckrodt  is  able  to 
reduce  its  price  for  cocaine  27%.  when 
there  is  no  indication  of  decling  costs, 
is  further  evidence  that  the 
overwhelming  percentage  of 
Mallinckrodt's  nrioe  is  profit. 

Based  upon  tne  foregoing,  the  Acting 
Deputy  Administrator  finds  that  the 
evidence,  when  analyzed  within  the 
context  of  21  CFR  1304.34(d)(1).  heavily 
bvora  a  finding  that  there  is  inadequate 
competition  among  the  domestic 
manu&cturan  of  bulk  cocaine. 

b.21  CFR  1304.34(dM2):  Shifting 
h4aHcet  Shan.  Section  1304.34(d)(2) 
requires  that  the  Acting  Deputy 
Administrator  consider  "(tlhe  extent  of 
service  and  quaUty  competition  among 
the  domestic  manufocturers  for  shara  of 
the  domestic  market  including  (i)  shifts 
in  market  shares  and  (ii)  shifts  in 
individual  customere  among  domestic 
manufacturers."  It  is  imdisputed  in  the 
record  that  Mallinckrodt  is  the  only 
domestic  manufacturer  of  bulk  cocaine. 
Hence,  its  share  of  the  maiiiet  has  been 
one  hiudred  percent  since  it  entered  the 
bulk  cocaine  market  in  1983,  and  there 
has  been  no  shifting  of  market  share  of 
individual  customen. 

Based  upon  the  foregoing,  the  Acting 
Deputy  Administrator  finds  that  the 
evidence,  when  analyzed  within  the 
context  of  21  CFR  1304.34(d)(2),  favon 
a  finding  that  there  is  inadequate 
competition  among  the  domestic 
manufacturera  of  bulk  cocaine. 

C.21  CFR  1304.34(d)(3):  Price 
Differentials:  Section  1304.34(d)(3) 
requires  that  the  Acting  Deputy 
Administrator  consider 

The  •xistance  of  nibstantial  difFerantials 
between  (i)  domestic  price*  and  (ii)  the 
higher  of  prices  generally  prevailing  in 
foreign  markeU  or  the  prices  at  which  the 
applicant  for  registration  to  import  is 
committed  to  undertake  to  provide  such 
products  in  the  denuM  tic  market  in 
conformity  with  the  Act.  In  determining  the 
existence  of  substantial  differentials 
hereunder,  appropriate  consideration  should 
be  given  to  any  additional  costs  impoaed  on 
domestic  manufacturers  by  the  requirements 
of  the  Act  and  such  other  cost-related  and 
other  factors  as  the  Administrator  may  deem 
relevant.  In  no  event  shall  an  importer's 


offering  prices  in  the  United  Sutes  be 
considered  if  they  are  lower  than  those 
prevailing  the  foreign  market  or  markets  from 
which  the  importer  is  obtaining  his  supply. 

The  parties  dis^ree  as  to  whether 
Roxane  could  establish  the  "prevailing 
prices"  in  foreign  maricets  without 
offering  evidence  of  prices  chai]ged  by 
mora  than  one  manufacturer  of  bulk 
cocaine  in  these  markets.  Mallinckrodt 
ai^es  that  because  Roxane  only 
provided  evidence  of  the  prices  that 
Enxxter  charged  in  foreign  markets,  it 
failed  to  establish  "prevailing  prices". 
Roaxane  argues  that  Exporter  has 
competition  from  other  manufacturera 
in  the  foreign  markets  and  therefore,  as 
testified  to  by  its  witness,  its  pricing 
must  be  comparable  to  that  of  the  other 
manufacturera. 

The  record  establishes  that  there  is 
competition  among  manufacturera  of 
bulk  cocaine  in  these  foreign  markets. 
Roxane's  witness,  an  officer  of  Exporter, 
testified  that  because  of  this 
competition,  the  price  charged  by 
Exporter  for  bulk  cocaine  in  the  relevant 
foreign  markets  is  comparable  to  the 
price  charged  j^  other  manufscturen  of 
bulk  cocaine.  This  is  logical,  and  no 
evidence  was  submittedto  rebut  this 
statement.  Therefore,  after  careful 
review  of  both  arguments,  the  Acting 
Deputy  Administrator  agrees  with  the 
conclusion  of  the  Administrative  Law 
Judge  and  finds  that  the  prices  charged 
by  Exporter  in  other  countries  are  those 
generally  prevailing  in  the  coimtries  in 
which  it  mariiets  bulk  cocaine. 

Having  determined  that  Roxane  can 
establish  prevailing  prices  by  presenting 
evidence  regarding  one  manufacturer's 
prices,  it  must  now  be  determined  if 
those  prices,  or  the  price  at  which 
Exporter  has  offered  to  sell  Roxane  bulk 
cocaine,  is  the  appropriate  one  to 
compare  with  the  domestic  price  of 
$31,000/kilogram  of  bulk  cocaine. 
Roxane  argues  that  it  does  not  intend  to 
"offer"  bulk  cocaine  in  the  domestic 
market  and  therefore,  the  only 
comparison  passible  under  21  U.S.C 
1304.34(d)(3)  is  between  the  domestic 
price  and  the  prices  generally  prevailing 
in  the  foreign  market.  The  Acting 
Deputy  Administrator  finds  Roxane's 
argtiment  to  have  merit,  and  will 
compare  domestic  prices  with  those 
prices  generally  prevailing  in  foreign 
markets. 

Two  witnesses  employed  by  Exporter 
testified  to  its  prices  for  bulk  cocaine  in 
several  coimtries.  However,  the  prices 
testified  to  by  one  witness  are  higher 
than  the  prices  testified  to  by  the  other 
%vitness.  The  difference  is  attributed  to 
the  fact  that  the  first  witness'  figures 
were  calculated  using  the  sales  of 
smaller  size  packages  of  cocaine,  i.e.. 
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one,  five  and  twenty-five  grams,  which 
are  offered  for  sale  at  a  hi^er  priceper 
kilogram  than  the  larger  packages,  llie 
second  witness  testified  that  his  figtire 
represented  the  average  price  per 
kilogram  for  cocaine  sold  in  packages  of 
one  hundred  grams  or  greater.  No 
evidence  was  presented  to  rebut  either 
the  price  testimony  of  these  witnesses, 
or  their  testimony  explaining  the 
differences  in  those  prices.  As  Roxane 
seeks  to  import  bulk  cocaine  in  one 
kilogram  quantities,  the  Acting  Deputy 
Administrator  finds  that  it  is  most 
appropriate  to  use  the  schedule  of  prices 
for  a  kilogram  of  cocaine  that  was 
prepared  using  only  the  sales  of  cocaine 
in  packages  of  one  hundred  grams  or 
greater. 

Using  that  schedule,  the  record 
establishes  that  the  prevailing  prices  in 
foreign  markets  are  between  thirteen 
and  twenty  two  percent  of  the  domestic 
price  for  a  kilogram  of  cocaine.  Based 
upon  these  figiues.  the  Acting  Deputy 
Administrator  finds  that  there  is  a 
substantial  differential  between  the 
prices  generally  prevailing  in  the  foreign 
martlets  and  the  domestic  price. 
Alternatively,  even  if  the  Acting  Deputy 
Administrator  compared  the  price  at 
which  Exporter  was  committed  to 
providing  Roxane  with  bulk  cocaine 
with  domestic  prices,  he  would  still 
find  a  substantial  differential  existed 
between  the  two  prices. 

The  significance  of  this  substantial 
differential  must  be  viewed  in  hght  of 
any  additional  costs  imposed  upon 
domestic  manufacturera  by  the 
requirements  of  the  Controlled 
SuDStanoes  Act.  Mallinckrodt,  the  only 
domestic  manufacturer  of  bulk  cocaine, 
had  ample  opportunity  to  provide 
evidence  regarding  costs  which  would 
mitigate  the  substuitial  differential 
between  its  prices  and  those  generally 
prevailing  in  foreign  martlets,  but  no 
such  evidence  was  submitted. 
Therefore,  the  Acting  Deputy 
Administrator  finds  that  based  upon  the 
record,  the  domestic  manufacturer  of 
cocaine  does  not  incur  any  costs  in 
complying  with  the  Controlled 
Substances  Act  that  would  explain  the 
extraordinary  differential  between  its 
prices  and  those  prevailing  in  foreign 
markets. 

Mallinckrodt  argues  that  it  should  not 
be  penalized  for  refusing  to  disclose  its 
confidential  cost  data,  particularly  when 
Exporter  was  not  compelled  to  produce 
such  information.  However,  the 
regulation  specifically  states  that  the 
domestic  manufacturers'  prices  should 
be  credited  with  regulatory  or  other 
costs  when  determining  the  significance 
of  a  substantial  price  differential.  The 
costs  of  the  foreign  manufacturer  would 


only  be  relevant  to  this  analysis  if  the 
domestic  manufacturers  offered 
evidence  of  such  costs.  It  would  then  be 
incumbent  upon  the  foreign 
manufacturer  to  provide  such  cost  data 
if  it  wanted  to  rebut  this  evidence,  or 
mitigate  its  significance,  by  showing 
that  it  incurred  similar  costs. 

Therefore,  based  upon  the  foregoing, 
the  Acting  Deputy  Administrator  finds 
that  the  evidence,  when  analyzed 
within  the  context  of  21  CFR 
1304.34(d)(3).  favors  a  finding  that  there 
is  inadequate  competition  among  the 
domestic  manufacturers  of  bulk  cocaine. 

d.  21  CFR  1304.34(d)(4):  Competitive 
Restraints.  Seaion  1304.34(d)(4) 
requires  that  the  Acting  Deputy 
Administrator  consider  "|t|he  existence 
of  competitive  restraints  imposed  upon 
domestic  manufacturers  by 
govenmiental  regulations"  when 
analyzing  the  state  of  competition  in  the 
domestic  market.  The  only  such 
competitive  restraint  on  domestic 
manufacturers  of  bulk  cocaine  is  the 
general  prohibition  against  importing 
coca  paste  contained  in  21  U.S.C. 
952(a).  Mallinckrodt  argues  that  this 
prohibition  requires  it  to  obtain  its  raw 
materials  from  Stepan.  whose  price  for 
coca  paste  is  greater  than  the  price  that 
Exporter  has  committed  itself  to 
providing  Roxane  with  bulk  cocaine. 
However,  there  is  nothing  in  the  record 
to  suggest  that  Mallinckrodt  could  not 
file  an  application  for  registration  to 
import  coca  paste  pursuant  to  21  U.S.C. 
952(a)(2)(B). 

Based  upon  the  foregoing,  the  Acting 
Deputy  Administrator  finds  that  the 
evidence,  when  analyzed  within  the 
context  of  21  CFR  1304.34(d)(4),  favora 
a  finding  that  there  is  inadequate 
competition  among  the  domestic 
manufacturera  of  bulk  cocaine. 

e.  21  CFR  1304.34(d)(5):  Other 
Relevant  Factors.  Finally.  21  CFR 
1304.34(d)(5)  provides  that  the  Acting 
Deputy  Administrator  shall  consider 
"[s|u(±  other  factora  may  be  relevant  to 
the  determinations  under  this 
paragraph".  A  review  of  the  record 
reveals  that  there  are  several  additional 
issues  that  need  to  be  addressed. 

First.  Mallinckrodt  has  strenuously 
argued  thai  the  determination  as  to 
whether  competition  is  adequate 
requires  a  balancing  between  the  risks  of 
diveraion  and  the  benefits  of 
competition.  In  support  of  this 
argiunent,  Mallinckixxlt's  economic 
expert  testified  that  "the  adequate  level 
of  competition  must  represent  an 
optimal  balancing  between  the  price 
reduction  benefits  of  competition  to 
patients  and  the  diversion  cost  of 
competition  to  society,  such  that  the 
public  interest  is  maximized." 


It  is  reasonable  to  infer  from  an 
extensive  review  of  the  legislative 
history  that  Congress  has  already 
factored  the  risk  of  diversion  into  the 
statute  by  prohibiting  the  importation  of 
certain  controlled  substances,  except  in 
very  narrowly  defined  circumstances. 
One  of  the  exceptions,  of  course,  is 
where  comp>etition  is  inadequate  among 
the  domestic  manufacturers  of  a 
particular  controlled  substance. 
Furthermore,  where  the  risk  of  diveraion 
is  a  relevant  factor,  it  is  specifically 
mentioned  in  the  Controlled  Substances 
Act  and  the  regulations  promulgating  it 
For  example,  21  U.S.C.  823(a).  and  21 
CFR  1304.34(b)(1)  and  (5)(c)  clearly 
mandate  that  the  risk  of  diveraion  be 
considered  in  determining  the  "public 
interest".  For  these  reasons,  the  Acting 
Deputy  Administrator  finds  that 
Congress  did  not  intend  for  the  risk  of 
diversion  to  be  a  factor  in  determining 
the  adequacy  of  competition  for 
purposes  of  21  U.S.C.  952(a)(2)(B). 

It  has  also  been  argued  that  allowing 
importation  in  this  case  would  frustrate 
longstanding  U.S.  policy  against  the 
importation  of  finished  controlled 
substances.  In  furthering  this  aigument. 
the  following  passage  from  a 
Department  of  State  monograph  by 
Donald  E.  Miller,  entitled  "Licit 
Narcotics  Production  and  Its 
Ramifications  for  Foreign  PoUcy",  dated 
August  1. 1980  was  cited: 

The  U.S.  has  been  a  traditional 
"manufecturing"  country  for  about  75  years, 
whereby  finished  narcotics  are  manufectuied 
by  U.S.  companies  from  imported  raw 
materials.  Economic  and  industrial  patterns 
have  developed  in  accordance  with  that 
practice,  substantial  funds,  equipment  and 
personnel  have  been  commined  by  U.S. 
companies,  and  there  is  no  good  reason  why 
the  U.S.  should  ieopardize  its  industrial 
capability  and  financial  interests. 

Id.  at  56. 

Testimony  of  this  nature  by  former 
and  present  employees  of  this  agency 
was  also  offered  to  evidence  this  poUcy 
against  the  importation  of  finished 
narcotics. 

At  the  outset,  the  Acting  Deputy 
Administrator  finds  the  reliance  upon 
Mr.  Miller's  monograph  as  evidence  of 
this  policy  to  be  misplaced.  Mr.  Miller 
was  presenting  an  aigument  against 
amending  21  U.S.C.  952(a)  to  allow  the 
importation  of  finished  narcotics 
without  having  to  make  a  showing  that 
there  is  either  an  emergency  situation  or, 
that  competition  among  domestic 
manufacturers  is  inadequate. 

Nonetheless,  it  is  clear  that  Congress 
intended  there  to  be  a  preference  for  the 
domestic  manufacture  of  Schedule  D 
controlled  substances.  This  preference 
is  embodied  in  the  prohibition  against 
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the  importation  of  these  sut>stance8 
contained  in  21  U.S.C.  952(a)(1).  It  is 
equally  clear,  however,  that  Congress 
did  not  want  to  completely  preclude  the 
importation  of  these  substances.  Rather, 
it  provided  in  21  U.S.C.  952(a)(2)  that 
under  certain  conditions,  importation 
would  be  allowed.  To  argue  that  a 
policy  against  the  importation  of 
finished  narcotics  should  take 
precedence  over  the  statute  is  a  request 
that  this  agency  ignore  the  law.  For  this 
reason,  the  Acting  Deputy 
Administrator  finds  that  the  preference 
.  for  the  domestic  manufacture  of 
Schedule  II  controlled  substances  is 
overcome  if  importation  is  warranted 
under  21  U.S.C.  952(a)(2). 

It  was  also  argued  thai  allowing 
Roxane  to  import  bulk  cocaine  would 
cause  Mallinckrodt  to  exit  the  market, 
which  would  thwart  this  preference  for 
the  domestic  manufacture  of  controlled 
substances.  The  Acting  Deputy 
Administrator  fmds  this  argument 
unpersuasive.  As  already  discussed,  the 
Acting  Deputy  Administrator  believes 
that  this  preference  must  give  way  when 
the  conditions  of  21  U.S.C.  952(a)(2)(B) 
are  satisfied.  Further,  the  evidence 
suggests  that  there  is  a  significant 
amount  of  room  for  Mallinckrodt  to 
reduce  its  prices  and  still  make  a  profit. 
Finally,  as  mentioned  earlier  in  this 
decision,  there  is  nothing  preventing 
Mallinckrodt  from  applying  to  be 
registered  to  import  coca  paste  pursuant 
to  21  U.S.C.  952(a)(2)(B). 

Based  upon  the  foregoing,  the  Acting 
Deputy  Administrator  finds  that  none  of 
these  additional  issues,  considered 
pursuant  to  21  CFR  1304.34(d)(5). 
warrant  precluding  the  importation  of 
bulk  cocaine  pursuant  to  21  U.S.C. 
9S2(a)(2)(B)  if  competition  is  deemed  to 
be  inadequate. 

C.  Decision  Regarding  the  Adequacy  of 
Competition  Among  the  Domestic 
Manufacturers  of  Bulk  Cocaine 

The  Acting  Deputy  Administrator  has 
reviewed  the  entire  record  within  the 
context  of  21  CFR  1304  (d).  (e)  and  (f), 
and  has  made  the  findings  discussed 
above.  As  a  result  of  these  findings,  the 
Acting  Deputy  Administrator  concludes 
that  competition  among  the  domestic 
manufacturers  of  cocaine  is  inadequate. 

D.  Can  Competition  Be  Rendered 
Adequate  by  Registering  Additional 
Domestic  Manufacturers  of  Bulk 
Cocaine 

Mallinckrodt  has  argued  that  even  if 
competition  is  found  to  be  inadequate, 
it  could  be  rendered  adequate  by  the 
registration  of  additional  domestic 
manufacturers  because  the  process, 
equipment  and  raw  materials  are  readily 


available,  there  are  no  regulatory 
barriers  to  entry,  and  there  are 
numerous  possible  entrants. 

Roxane  argued  that  com{}etition 
cannot  be  rendered  adequate  by  the 
registration  of  additional  domestic 
manufacturers  because  there  are  not 
current  manufacturers  of  bulk  cocaine 
other  than  Mallinckrodt,  no  other 
companies  have  "formally"  applied  for 
registration  as  manufjacturers  of  bulk 
cocaine,  and  other  producers  of  bulk 
narcotics  have  expressed  no  interest  in 
becoming  registered.  Roxane  further 
argues  that  DEA's  prior  interpretation  of 
21  U.S.C.  952(a)(2)(B)  is  that  "an 
importer  need  only  address  a  current 
manufacturer's  competition  and  that  of 
any  applicants  to  manufacture  which 
have  formally  applied  for  registration". 

At  the  outset,  the  Acting  Deputy 
Administrator  believes  that  he  is  not 
only  bound  by  the  prior  interpretation 
of  this  section  by  this  agency,  but  that 
it  is  also  the  most  reasonable 
interpretation.  Besides  Mallinckrodt, 
there  is  only  one  additional 
manufacturer  registered  to  manufacture 
cocaine.  However,  the  record  indicates 
that  this  manufacturer  is  bankrupt  and 
is  not  likely  to  manufacture  cocaine  in 
competition  with  Mallinckrodt. 

Even  if  the  Acting  Deputy 
Administrator  were  to  consider 
potential  applicants  as  candidates  for 
the  manufacturing  of  bulk  cocaine,  the 
barriers  to  entry  would  preclude  them 
from  actually  competing  with 
Mallinckrodt.  The  Acting  Deputy 
Administrator  finds  persuasive 
Professor  Leffler's  testimony  that  the 
necessary  investment  of  several  million 
dollars  in  manufacturing  equipment  and 
storage  facilities  would  be  a  sufficient 
barrier  in  and  of  itself  to  the  entry  of  a 
rational  manufacturer  into  what 
Mallinckrodt  has  described  as  being  a 
"flat  to  declining  market".  Furthermore, 
the  evidence  in  the  record  clearly 
establishes  that  the  manufacture  and 
sale  of  bulk  cocaine  has  been  extremely 
profitable  for  Mallinckrodt.  Despite  the 
prospect  of  these  tremendous  profits,  no 
other  manufacturer  has  entered  the 
market.  This  is  further  evidence  that 
substantial  barriere  to  their  entry  exist. 
For  the  foregoing  reasons,  the  Acting 
Deputy  Administrator  finds  that  the 
registration  of  additional  manufacturers 
will  not  render  competition  in  the 
domestic  manufacturing  market  for  bulk 
cocaine  adequate. 

in.  The  Ad|udication 

A.  Introduction 

Having  determined  that  market 
conditions  warrant  the  importation  of 
cocaine  hydrochloride  pursuant  to  21 


U.S.C.  952(a)(2)(B).  the  remaining  issue 
is  whether  Roxane's  application  for 
registration  as  an  importer  of  cocaine 
hydrochloride  should  be  granted.  The 
Controlled  Substances  Act  provides  that 
the  Acting  Deputy  Administrator  shall 
register  an  applicant  to  import  a 
schedule  II  substance  if  it  is  determined 
that  such  registration  is  in  the  public 
interest.  21  U.S.C.  958(a):  21  CFR 
1304.34(b).  In  determining  the  public 
interest,  the  Acting  Deputy 
Administrator  must  consider  the  factors 
listed  in  21  U.S.C.  823(a)(l)-{6)  and  21 
CFR  1304.34(b)(l)-(5). 

B.  Public  Interest  Determination 

1.  Risk  of  Diversion  v.  Benefits  of 
Competition 

Pursuant  to  21  U.S.C  823(a)(1)  and  21 
CFR  1304.34(b)(1),  the  Acting  Deputy 
Administrator  is  required  to  consider: 

(M)aintenanc8  of  effective  controls  against 
diversion  of  particular  controlled  substances 
*  *  *.  by  limiting  the  importation  and  bulk 
manufacture  of  such  controlled  substances  to 
a  nunil)er  of  establishments  which  can 
produce  an  adequate  and  uninterrupted 
supply  of  these  substances  under  adequately 
competitive  conditions  for  legitimate 
medical,  scientific,  research,  and  industrial 
purposes. 

a.  Adequacy  of  Competition.  " 
Consistent  with  his  conclusion  in  the 
rulemaking  aspect  of  this  case,  the 
Acting  Deputy  Administrator  finds  that 
the  number  of  domestic  manufacturers 

of  bulk  cocaine  is  insufficient  to 
produce  bulk  cocaine  under  adequately 
competitive  conditions,  and  cannot  be 
rendered  adequate  by  the  registration  of 
additional  manufacturere.  Therefore,  the 
registration  of  an  importer  of  cocaine  is 
warranted  under  21  U.S.C.  823(a)(1)  and 
21  CFR  1304.34(b)(1),  if  it  is  found  that 
the  applicant  for  registration  will 
maintain  effective  controls  against 
diversion. 

b.  Maintenance  of  Effective  Controls 
Against  Diversion,  in  making  this 
determination,  the  Acting  Deputy 
Administrator  must  consider  whether 
the  applicant  complies  with  "security 
requirements  of  21  CFR  1301.71- 
1301.76".  and  employs  "security 
procedures  to  guard  against  in-transit 
losses  within  and  without  the 
jurisdiction  of  the  United  States".  21 
CFR  1304.34(c). 

The  Government  and  Roxane  both 
presented  evidence  that  Roxane 
complies  with  the  security  requirements 
of  21  CFR  1301.71-1391,76.  This 
evidence  is  credible  and  was  unrebutted 
in  the  hearing.  Therefore,  the  Acting 
Deputy  Administrator  finds  that  Roxane 
is  in  compliance  with  these  security 
requirements.  The  Acting  Deputy 
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Administrators  agrees  with  the  finding 
of  the  Administrative  Law  Judge  that  the 
current  system  of  importing  coca  leaves 
for  processing  into  cocaine  in  the 
United  States  is  less  susceptible  to 
diversion  that  the  importation  of 
cocainte.  However,  the  record  establishes 
that  Roxane  and  Exporter  intend  to 
employ  security  procedures  sufficient  to 
guard  against  in-transit  losses. 

Roxane  and  Exporter  presented 
evidence  of  two  plans  that  developed 
for  transporting  cocaine  hydrochloride 
from  Exporter's  country  to  the  United 
Stats.  One  method  would  utilize  an 
established  international  delivery 
service,  which  would  transport  the 
cocaine  ftt)m  an  airport  in  Exporter's 
country  to  an  airport  in  the  United 
States.  Once  in  the  United  States,  the 
cocaine  would  be  transported  by  air  to 
the  airport  closest  to  Roxane's  facilities. 
The  delivery  service  would  then 
transport  the  cocaine  by  truck  to 
Roxane's  facilities.  Utilizing  this 
method,  it  would  take  approximately 
three  days  to  transport  the  cocaine  from 
Exporter  to  Roxane.  including  time  for 
the  package  to  clear  U.S.  Customs  and 
possibly  be  subjected  to  inspection  by 
the  Food  and  Drue  Administration. 

In  the  second  plan,  Exporter  will 
transport  the  cocaine  from  its  facilities 
to  the  nearest  international  airport, 
under  armed  guard.  Exporter's 
personnel  will  remain  with  the  cocaine 
to  witness  its  loading  onto  the  aircraft 
and  the  taxiing  of  the  aircraft  away  from 
the  terminal.  The  aircraft  will  fly 
directly  to  one  of  three  airports  within 
driving  distance  of  Roxane's  facilities. 
The  cocaine  will  be  met  by  Roxane's 
personnel  and  be  accompanied  by  them 
to  U.S.  Customs.  This  personnel  will 
then  witness  the  loading  of  the  cocaine 
onto  a  truck,  for  nonstop  transportation 
to  Roxane's  facilities.  Utilizing  this 
method,  it  would  take  approximately 
eighteen  hours  to  transport  the  cocaine 
from  Exporter  to  Roxane.  This  is  Roxane 
and  Exporter's  preferred  method  of 
transportation. 

In  addition  to  the  transportation 
plans,  Roxane  presented  unrebutted 
evidence  that  there  will  be  only  one 
shipment  a  year,  and  this  shipment  will 
be  scheduled  to  avoid  having  the 
cocaine  in  transit  over  a  weekend  or 
holiday.  Further,  packaging  of  the 
cocaine  will  be  done  in  compliance 
with  the  agency's  requirements. 

Finally,  Doth  Roxane  and  Exporter 
have  a  vast  amount  of  experience  in 
dealing  with  controlled  substances  and 
preventing  their  diversion,  and  have 
excellent  records  of  performance  in  this 
regard.  Also,  they  are  committed  to 
working  with  this  agency  in 
implementing  a  plan  which  will 


minimize  the  risk  of  diversion  while  the 
cocaine  is  transit.  For  these  reasons,  the 
Acting  Deputy  Administrator  finds  that 
although  no  final  plan  has  been  settled 
upon  for  transporting  the  cocaine  from 
Exporter  to  Roxane.  Roxane  and 
Exporter  are  committed  to  employing 
security  procedures  to  guard  against 
diversion  of  the  cocaine  shipments 
within  and  without  of  the  jurisdiction  of 
the  United  States. 

2.  Compliance  With  Applicable  State 
and  Local  Law 

Pursuant  to  21  U.S.C.  823(a)(2)  and  21 
CFR  1304.34(b)(2).  the  Acting  Deputy 
Administrator  must  consider  whether 
the  applicant  for  registration  as  an 
importer  is  in  "(clompliance  with 
applicable  State  and  local  law"  in 
determining  if  granting  the  application 
will  be  in  the  public  interest.  Roxane 
officials  testified  that  it  is  in  compliance 
with  all  applicable  laws,  and  no 
evidence  was  presented  to  rebut  this 
testimony.  Therefore,  the  Acting  Deputy 
Administrator  finds  that  Roxane  has 
carried  its  burden  with  respect  to  this 
factor. 

3.  Promotion  of  Technical  Advances 

The  Acting  Deputy  Administrator  is 
required  to  consider  the  applicant's 
"promotion  of  technical  advances  in  the 
art  of  manufacturing  these  substances 
and  the  development  of  new 
substances"  in  determining  the  public 
interest,  pursuant  to  21  U.S.C.  823(a)(3) 
and  21  CFR  1304.34(a)(3).  Roxane  put 
on  uncontested  evidence  that  it  was  the 
first  manufacturer  to  market  cocaine  in 
a  premixed  topical  solution.  Prior  to 
this,  cocaine  was  marketed  in  flake  and 
powder  form,  and  the  consumers  were 
required  to  formulate  their  own 
solutions.  Roxane's  introduction  of 
cocaine  in  premixed  topical  solutions 
provided  the  consumer  with  a  more 
consistent  quality  in  the  product,  and 
lowered  the  amount  of  waste  and  risk  of 
diversion.  For  this  reason,  the  Acting 
Deputy  Administrator  finds  that  Roxane 
has  also  carried  its  burden  with  respect 
to  this  factor. 

4.  Prior  Conviction  Record  of  Applicant 

In  determining  the  public  interest,  the 
Acting  Deputy  Administrator  is  required 
to  consider  the  prior  conviction  record 
of  the  applicant  for  registration  "under 
Federal  and  State  laws  relating  to  the 
manufacture,  distribution,  or  dispensing 
of  such  substances".  It  is  undisputed  in 
the  record  that  Roxane  has  no  such 
convictions,  and  therefore,  the  Acting 
Deputy  Administrator  finds  that  Roxane 
has  carried  its  burden  with  respect  to 
this  factor. 


5.  Past  Experience  in  the  Manufacture  of 
Controlled  Substances  and  Controls 
Against  Diversion 

The  record  indicates  that  Roxane  has 
been  in  the  business  of  manufacturing 
controlled  substances  for  years,  and  has 
an  exceptional  record  for  maintaining 
effective  controls  against  the  diversion 
of  these  substances,  above  and  beyond 
what  is  required  by  law.  Roxane's 
record  in  this  regard  is  sufficient  to  find 
that  it  has  met  its  burden  with  respect 
to  this  factor,  despite  Mallinckrodt's 
argument  that  Roxane  has  no  experience 
in  handling  the  international  shipment 
of  bulk  cocaine. 

6.  Other  Factors  Relevant  to  Public 
Health  and  Safety 

The  only  remaining  issue  in  the 
determination  as  to  whether  granting 
Roxane's  application  to  be  registered  as 
an  importer  of  cocaine  would  be  in  the 
public  interest  is  whether  Exporter  will 
be  manufacturing  the  cocaine  it  will  sell 
to  Roxane  fit>m  seized  materials.  This 
agency  has  a  policy  against  the 
introduction  of  seized  materials  into  the 
licit  narcotics  market,  and  the  issue  is 
one  which  must  be  given  serious 
consideration. 

A  report  frtim  the  United  Nations 
stated  that  coca  paste  imported  to 
Exporter's  country  fix>m  Peru  in  1992 
and  1993  was  manufactured  from  seized 
materials.  In  the  hearing.  Mallinckrodt 
argued  that  this  report  illustrates  that 
there  is  a  serious  risk  that  Roxane  will 
be  importing  cocaine  manufactured 
frt>m  seized  materials.  Therefore, 
granting  Roxane's  application  to  be 
registered  as  an  impcnter  of  cocaine 
would  be  contrary  to  the  public  interest 
and  violate  long-standing  policy  against 
the  use  of  seized  materials  for  licit 
consumption. 

In  response.  Roxane  oHered  a  letter 
that  Exporter  obtained  from  its  supplier 
of  coca  paste  regarding  this  issue.  In  this 
letter.  Exporter's  supplier  certifies  that  it 
will  provide  Exporter  with  coca  paste 
manufactured  from  coca  leaves  that  are 
legally  cultivated.  However,  the  Acting 
Deputy  Administrator  agrees  with  the 
Administrative  Law  Judge  that  this 
letter  is  not  sufficient  to  establish  that 
all  crude  cocaine  supplied  to  Exporter 
will  be  manufactured  from  legally 
cultivated  materials. 

Nonetheless,  there  is  evidence  in  the 
record  that  a  comprehensive  forensic 
analysis  can  determine  if  cocaine  is 
lawfiilly  manufactured.  Mallinckrodt 
argues  that  even  if  Roxane  can 
determine  if  a  certain  shipment  of 
cocaine  is  illicit,  it  cannot  identify 
unknown  impurities  and  eliminate 
them.  However,  as  the  Administrative 
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Law  Judge  suggests,  this  agency  will 
require  Roxane  to  certify  that  the 
cocaine  it  seeks  to  import  is  licit  as  a 
part  of  the  import  permit  process. 
Therefore,  the  Acting  Deputy 
Administrator  Finds  that  since  chemical 
analysis  can  differentiate  between  licit 
and  illicit  cocaine,  this  agency  will  be 
able  to  prevent  the  introduction  of 
cocaine  manufactured  from  illicit 
materials  into  the  licit  domestic  market 
for  cocaine. 

For  the  above-stated  reasons.  The 
Acting  Deputy  Administrator  finds  that 
granting  Roxane's  application  to  be 
registered  as  an  importer  of  cocaine  will 
not  violate  this  agency's  policy  against 
the  use  of  seized  materials  to  satisfy  the 
legitimate  market  for  narcotics  in  this 
country. 

7.  Conclusion 

Based  upon  the  foregoing,  the  Acting 
Deputy  Administrator  finds  that  it  is  in 
the  public  interest,  as  deflned  by  21 
U.S.C.  823  (a)(lW6)  and  21  CFR 
1304.34(b)(l)-{5).  to  grant  Roxane's 
application  to  be  registered  as  an 
importer  of  cocaine  hydrochloride. 

IV.  Conclusion 

As  stated  above,  the  Acting  Deputy 
Administrator  has  determined  that 
competition  among  the  domestic 
manufacturers  of  bulk  cocaine 
hydrochloride  is  inadequate,  and  will 
not  be  rendered  adequate  by  registering 
additional  domestic  manufacturers 
under  21  U.S.C.  823.  Therefore,  the 
importation  of  cocaine  hydrochloride,  a 
Schedule  II  controlled  substance,  is 
hereby  permitted,  in  amounts  to  be 
determined  through  the  import  permit 
procedures  of  21  CFR  part  1312. 

Furthermore,  the  Acting  Deputy 
Administrator  has  determined  that 
Roxane's  application  to  be  registered  as 
an  importer  of  cocaine  hydrochloride  is 
in  the  public  interest.  As  a  result,  the 
application  is  hereby  granted.  This 
decision  is  effective  November  18. 1998. 

Dated:  October  6. 1998. 
Doniiie  R.  Marshall, 

Acting  Deputy  Administrator. 

|FR  Doc.  98-27890  Filed  10-16-98;  8:45  ami 
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NATIONAL  FOUNDATION  FOR  THE 
ARTS  AND  THE  HUMANITIES 

National  Endowment  for  the  Arts; 
National  Council  on  the  Arts  135th 
Meeting 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Public 
Law  92-463).  as  amended,  notice  is 
hereby  given  that  a  meeting  of  the 


National  Council  on  the  Arts  will  be 
held  on  October  30, 1998  from  9:00  a.m. 
to  4:30  p.m.  in  Room  M-09  at  the  Nancy 
Hanks  Center,  1100  Pennsylvania 
Avenue,  NW.  Washington,  DC.  20506. 

The  meeting  will  be  open  to  the 
public  on  a  space  available  basis.  Topics 
for  discussion  will  include:  Application 
Review  (Creation  &  Presentation, 
Literature  Fellowships,  Leadership 
Initiatives,  Policy  Research  & 
Technology),  a  presentation  on  Open 
Studio,  a  Congressional  update, 
Guidelines  (FY  99  ArtsREACH 
Initiative,  FY  2000  Grants  to 
Organizations;  and  FY  2000  Literature 
Fellowships),  the  FY  2000  budget,  an 
update  on  the  Endowment's  Revised 
Strategic  Plan  1999-2004,  and  general 
discussion. 

If,  in  the  course  of  discussion,  it 
becomes  necessary  for  the  Council  to 
discuss  non-public  commercial  or 
financial  information  of  intrinsic  value, 
the  Council  will  go  into  closed  session 
pursuant  to  subsection  (c)(4)  of  the 
Government  in  the  Sunshine  Act,  5 
U.S.C.  5S2b.  Additionally,  discussion 
concerning  purely  personal  information 
about  individuals,  submitted  with  grant 
applications,  such  as  personal 
biographical  and  salary  data  or  medical 
information,  may  be  conducted  by  the 
Council  in  closed  session  in  accordance 
with  subsection  (c)(6)  of  5  U.S.C.  552b. 

Any  interested  persons  may  attend,  as 
observers.  Council  discussions  and 
reviews  which  are  open  to  the  public.  If 
you  need  special  accommodations  due 
to  a  disability,  please  contact  the  Office 
of  AccessAbility,  National  Endowment 
for  the  Arts.  1100  Pennsylvania  Avenue. 
NW.  Washington.  D.C.  20506.  202/682- 
5532.  TTY-TDD  202/682-5429.  at  least 
seven  (7)  days  prior  to  the  meeting. 

Further  information  with  reference  to 
this  meeting  can  be  obtained  htim  the 
OfHce  of  Communications.  National 
Endowment  for  the  Arts,  Washington, 
D.C.  20506,  at  202/682-5570. 

Dated:  October  13. 1998. 
Kalliy  Plowitz-Worden, 

Panel  Coordinator,  Office  of  Guidelines  and 

Panel  Operations. 

|FR  Doc.  98-27968  Filed  10-16-98:  8:45  am) 
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NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  THE  HUMANITIES 

National  Endowment  for  the  Arts; 
Leadership  Initiatives  Advisory  Panel 

Pursuant  to  Section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Public 
Law  92-463),  as  amended,  notice  is 
hereby  given  that  a  meeting  of  the 
Leadership  Initiatives  Advisory  Panel 


(Millennium/Media  section)  to  the 
National  Council  on  the  Arts  will  be 
held  on  October  19, 1998.  The  panel 
will  meet  via  teleconference  hvm  4:00 
p.m.  to  5:00  p.m.  in  Room  729  at  the 
Nancy  Hanks  Center.  1 100  Pennsylvania 
Avenue,  NW.  Washington.  D.C,  20506. 

This  meeting  is  for  the  purpose  of 
Panel  review,  discussion,  evaluation, 
and  recommendation  on  applications 
for  Hnancial  assistance  under  the 
National  Foundation  on  the  Arts  and  the 
Humanities  Act  of  1965.  as  amended, 
including  information  given  in 
conBdence  to  the  agency  by  grant 
applicants.  In  accordance  with  the 
determination  of  the  Chairman  of  May 
14.  1998,  these  sessions  will  be  closed 
to  the  public  pursuant  to 
subsection(c)(4)(6)  and  (9)(B)  of  section 
552b  of  Title  5,  United  States  Code. 

Further  information  with  reference  to 
this  meeting  can  be  obtained  from  Ms. 
Kathy  Plowitz-Worden.  Panel 
Coordinator,  National  Endowment  for 
the  Arts,  Washington.  D.C.  20506.  or 
call  (202)  682-5691. 

Dated:  October  15.1 998. 
Katfay  Plowitz-Worden. 

Panel  Coordinator.  National  Endowment  for 
the  Arts. 

(FR  Doc.  98-28134  Filed  10-16-98;  8:45  am) 
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NATIONAL  SCIENCE  FOUNDATION 

Civil  and  Mechanical  Systems  Special 
Emphasis  Panel 

Special  Emphasis  Panel  in  Qvil  and 
Mechanical  Systems;  Notice  of  Meeting. 
In  accordance  with  the  Federal 
Advisory  Committee  Act  Pub.  L.  92- 
463,  as  amended,  the  National  Science 
Foundation  announces  the  following 
meeting: 

Name:  Special  Emphasis  Panel  in  Civil  and 
Mechanical  Systems  (1205). 

Date  and  Time:  November  2  and  3. 1998; 
8:30  a.m.  to  5:00  p.m. 

Place:  NSF.  4201  Wilson  Boulevard, 
Rooms  530  and  580.  Arlington.  Virginia 
22230. 

Contact  Person:  Dr.  Alison  Flatau,  Control. 
Materials  and  Mechanics  Cluster.  Division  of 
Civil  and  Mechanical  Systems,  Room  545, 
NSF.  4201  Wilson  Blvd.,  Arlington.  VA 
22230.  703/306-1361,  x5069. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  NSF  for  financial  support. 

Aganda:  To  review  and  evaluate  research 
proposals  as  part  of  the  selection  process  for 
awards. 

Reason  for  Closing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  conHdential  nature,  including 
technical  information:  Hnancial  data,  such  as 
salaries;  and  personal  information 
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concerning  individuals  associated  with  the 
proposals.  These  matters  are  exempt  under  5 
U.S.C  552l>(c)  (4)  and  (6)  of  the  Government 
Sunshine  Act. 

Dated:  October  14, 1998. 
M.  Rebecca  Winkler, 
Committee  K4anagement  Officer. 
{FR  Doc.  9»-27975  Filed  10-16-98;  8:45  am) 
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NATIONAL  SaENCE  FOUNDATION 

Privacy  Act  of  1974:  Revisions  to 
System  of  Recorde 

summary:  Pursuant  to  the  Privacy  Act  of 
1974  (5  U.S.C.  552a).  the  National 
Science  Foundation  (NSF)  is  providing 
notice  of  revisions  to  two  existing 
systems.  Revisions  to  the  current  system 
NSF-64  "Project  Participant  File"  are 
being  made  to  delete  references  to  data 
that  will  not  be  collected.  NSF-65 
"Vendor  File"  is  being  renamed  to  more 
accurately  reflect  the  records  contained 
therein,  and  one  new  routine  use  is 
added.  The  revised  systems  are 
reprinted  in  their  entirety. 
EFFECTIVE  DATE:  Sections  552a(e)(4)  and 
(11)  of  Title  5  of  the  U.S.  Code  require 
that  the  public  have  thirty  days  to 
comment  on  the  routine  uses  of  systems 
of  records.  The  new  routine  uses  that 
are  the  subiect  of  this  notice  will  take 
effect  on  November  18. 1998,  unless 
modified  by  a  subsequent  notice  to 
incorporate  comments  received  from  the 
public. 

COMMENTS:  Written  comments  should  be 
submitted  to  Leslie  Crawford,  NSF 
Privacy  Act  Officer.  National  Science 
Foundation,  Office  of  the  General 
Counsel.  4201  Wilson  Boulevard,  Room 
1265,  Arlington.  VA  22230. 

Dated:  October  13.1 998. 
Lnlie  Crawfioni. 
Privacy  Act  Officer. 

NSF-64 

SYSTEM  name: 

Pro/ect  Participant  File. 

SYSTEM  location: 

Central  electronic  data  system  of  the 
National  Science  Foundation.  Excerpts 
may  be  extracted  or  printed  and  held  in 
separate  files  maintained  by  individual 
NSF  offices  and  programs.  National 
Science  Foundation.  4201  Wilson 
Boulevard.  Arlington.  Virginia  22230. 

CATEOOaCS  OF  MOIVBUAtS  COVERED  BY  THE 

system: 

Individual  participants  who  do  work 
under  NSF-supported  projects,  other 
than  principal  investigators  or  project 
directors.  Includes,  for  example,  other 


investigators,  post-doctoral  associates, 
graduate  and  undergraduate  assistants. 

CATEOOMES  OF  RECOaOS  M  THE  system: 

Information  gathered  primarily 
through  reporting  on  funded  projects 
about  those  who  are  supportcKl  by  NSF 
awards  or  otherwise  involved  in 
projects  supported  by  NSF  awards.  The 
information  includes:  Name;  project 
identity  or  identities;  involvement  in 
project — nature  and  description  of 
involvement,  level  of  effort,  whether 
financially  supported  by  NSF;  and 
demographic  data — information  on 
gender,  race/ethnidty,  disability  status, 
and  citizenship.  Submission  of 
demographic  data  is  voluntary.  The 
individual  participant  may  report  "Do 
not  wish  to  provide". 

AUTHONRY  FOR  MASITBIANCE  OF  THE  system: 

44  U.S.C.  3101;  42  U.S.C  1870. 

purfoseW* 

Supplements  other  information 
gathered  via  project  reporting  on 
projects  funded  by  NSF.  The  prinnary 
purpose  is  to  enable  NSF  to  identify 
outcomes  of  projects  funded  under  NSF 
awards  for  management  evaluation  and 
for  reporting  to  the  Administration  and 
Congress,  especially  under  the 
Government  Performance  and  Results 
Act.  5  U.S.C.  306  and  39  U.S.C.  2801— 
2805.  Information  on  participants  will 
normally  be  aggregated,  usually 
statistically,  to  identify  outcomes  of 
NSF  programs.  On  occasion  non- 
sensitive  information  might  be  used  to 
identify  persons  who  have  achieved 
distinction  in  science,  engineering, 
education,  or  the  like  (for  example,  by 
award  of  a  prize)  as  beneficiaries  of  NSF 
support.  The  information  in  the  system 
may  also  be  used  secondarily  for 
compatible  purposes  including  to  (1) 
identify  and  contact  scientists, 
engineers,  or  educators  who  may  be 
interested  in  applying  for  support,  in 
attending  a  scientific  or  similar  meeting, 
in  applying  for  a  position,  or  in  taking 
advantage  of  some  similar  opportimity; 
or  (2)  identify  and  contact  possible 
candidates  to  serve  as  reviewers  in  the 
peer  review  system  or  for  inclusion  on 
a  panel  or  advisory  committee 
(information  from  this  system  may  be 
entered  in  the  NSF's  reviewer  daUbases. 
NSF-51  and  NSF-54.  for  this  purpose); 

ROUTME  USa  of  RECORDS  MAMTAMB)  M  the 
SYSTBi,  MCLUOBM  CATEOOR0  OF  MOS  AW 
THE  FURPOSES  OF  SUCH  uses: 

An  individual  participant's  name;  the 
identity  of  any  project  on  which  the 
participant  worked:  and  information  on 
the  natiue  and  extent  of  the  individual's 
involvement,  level  of  effort,  and  NSF 
support  may  be  publicly  released. 


Demographic  data  pertaining  to  any 
individual  may  be  released  only  to: 

1.  Contractors  who  perform  a  service 
to  or  work  on  or  under  a  contract  with 
the  Federal  government  in  pursuit  of  • 
purpose  described  above.  Individuals 
will  be  given  access  only  if  needed  for 
their  specific  job.  The  contractors  are 
subject  to  the  provisions  of  the  Privacy 
Act. 

2.  A  Federal  agency  so  that  it  can 
identify  and  contact  persons  who  might 
be  interested  in  a  scientific,  technical,  or 
educational  program,  meeting,  vacancy, 
or  similar  opportunity. 

3.  A  Federal  ^ency.  or  a  researcher 
with  appropriate  scholarly  credentials, 
to  use  the  (&ta  for  scholarly  studies  or 
for  Federal  program  management, 
evaluation,  or  reporting  only  after 
scrutiny  of  research  protocols  and  with 
appropriate  controls.  Information  from 
this  system  may  be  merged  with  other 
computer  files  to  ccmiplete  such  studies 
or  evaluations.  The  results  of  such 
studies  or  evaluations  are  statistical  in 
nature  and  do  not  identify  individuals. 

4.  The  Departmoit  of  Justice,  to  the 
extent  disclosure  is  compatible  with  the 
purpose  for  which  the  record  was 
collected  and  is  relevant  and  necessary 
to  Utigation  or  anticipated  litigation,  in 
which  one  of  the  following  is  a  party  or 
has  an  interest:  (a)  NSF  or  any  of  its 
components;  (b)  an  NSF  employee  in 
his/her  official  capacity;  (c)  an  NSF 
employee  in  his/her  individual  capacity 
when  the  Department  of  Justice  is 
representing  or  considering  representing 
the  employee:  or  (d)  the  United  States, 
when  NSF  detramines  that  litigation  it 
likely  to  affect  the  Agency. 

5.  Representatives  of  the  General 
Services  Administration  and  the 
National  Archives  and  Records 
Administration  who  are  conducting 
records  management  inspections  under 
the  authority  of  44  U.S.C.  2904  and 
2906. 


OF 


MTMESVSTBC 


STORAOE: 

Primary  storage  is  in  centralized 
electronic  data  tables.  Extracts  or  paper 
printouts  may  be  maintained  in 
computers  or  paper  files  in  individual 
program  offices. 

retrcvabuty: 

Information  can  be  retrieved 
electronically  using  participant  names. 

SAFEQUAROS:  ^ 

NSF  employees,  contractors,  advisers, 
and  others  will  have  access  only  after 
entering  the  NSF  data  system  using  a 
personal  identifier  and  password  only 
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as  needed  for  their  specific  assignments. 
Principal  investigators  will  have  access 
only  to  information  about  their  own 
awards,  and  only  after  identifying 
themselves  using  a  personal  identifier 
and  personal  identification-number. 
Even  then,  they  will  not  have  access 
through  this  system  to  demographic 
data  on  individuals  other  than 
themselves.  Persons  covered  by  the 
system  will  have  access  only  to 
information  about  themselves. 

IIETBIT10N  AND  disposal: 

The  file  is  cumulative  and  is 
maintained  indefinitely. 

SYSTEM  MANAQERfS)  AND  ADDRESS: 

Chief  Information  Officer,  National 
Science  Foundation,  4201  Wilson 
Boulevard.  Arlington,  Virginia  22230. 

NOmCATION  raOCEOURE: 

The  NSF  Privacy  Act  Officer  should 
be  contacted  in  accordance  with 
procedures  set  forth  at  45  CFR  part  613. 

RECORD  ACCESS  PROCEDURES: 

See  "Notification  Procedure"  above. 

CONTESTMQ  RECORD  PROCEDURES: 

See  "Notification  Procedure"  above. 

RECORD  SOURCE  CATEGORIES: 

Information  other  than  demographic 
data  is  entered  by  the  principal 
investigator  on  the  relevant  award. 
Demographic  data  is  obtained  either  by 
having  the  individual  participant  enter 
it  directly  (preferred)  or  by  having  the 
principal  investigator  enter  it  on  the 
participant's  behalf. 

EXEMPTIONS  CLAMED  FOR  THE  SYSTEM: 

None. 
NSF-6S 
SYSTEM  NAME: 

NSF  Electronic  Payment  File. 

SYSTEM  LOCATION: 

National  Science  Foundation, 
Division  of  Financial  Management,  4201 
Wilson  Boulevard,  Arlington,  VA  22230. 

CATEOORKS  OF  MDIVDUALS  COVERED  BY  THE 
SYSTEM: 

Employees,  former  employees,  other 
individuals  and  vendors  who  will  or  do 
receive  electronic  payment  from  the 
National  Science  Foundation  for  goods 
or  services. 

CATEOORKS  OF  RECORDS  M  THE  SYSTEM: 

Name,  address.  Social  Security 
Number,  and  payee  banking 
information. 

MITHORmr  FOR  MAMTENANCE  OF  THE  SYSTEM: 

.  The  Debt  Collection  Improvement  Act 
of  1996  provides  authority  for  the 


National  Science  Foundation  to 
implement  mandatory  electronic 
payments  for  all  obligations. 

PURPOSE(S): 

This  system  enables  NSF  to  comply 
with  the  electronic  payment  provisions 
of  the  Debt  Collection  Act  of  1996. 

ROUTME  USES  OF  RECORDS  MAMHTAMED  M  THE 
SYSTEM,  MCLUOMQ  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

Information  from  this  system  of 
records  may  be  disclosed  to: 

1.  The  Department  of  the  Treasury  for 
the  purpose  of  issuing  the  payment 
directly  to  the  Rnancial  account  of  the 
payee,  and  reporting  income  paid  in 
accordance  with  reporting  requirements. 

2.  Financial  institutions  for  the 
purpose  of  direct  deposit. 

3.  The  Department  of  Justice,  to  the 
extent  disclosure  is  compatible  with  the 
purpose  for  which  the  record  was 
collected,  and  is  relevant  and  necessary 
to  litigation  or  anticipated  litigation,  in 
which  one  of  the  following  is  a  party  or 
has  an  interest:  (a)  NSF  or  any  of  its 
components:  (b)  an  NSF  employee  in 
his/her  official  capacity:  (c)  an  NSF 
employee  in  his/her  individual  capacity 
when  the  Department  of  Justice  is 
representing  or  considering  representing 
the  employee:  or  (d)  the  United  States, 
when  NSF  determines  that  litigation  is 
likely  to  affect  the  Agency. 

4.  Contractors,  experts,  and  other 
individuals  who  perform  a  service  to  or 
work  on  or  under  a  contract,  or  other 
arrangement  with  or  for  the  Federal 
government,  as  necessary  to  carry  out 
their  duties. 

5.  Another  Federal  agency,  a  court,  or 
a  party  in  litigation  before  a  court  or  in 
an  administrative  proceeding  being 
conducted  by  a  Federal  agency  when 
the  Government  is  a  party  to  the  judicial 
or  administrative  proceeding. 

6.  Representatives  of  the  General 
Services  Administration  and  the 
National  Archives  and  Records 
Administration  who  are  conducting 
records  management  inspections  under 
the  authority  of  44  U.S.C.  2904  and 
2906. 

POLICIES  AND  PRACnCCS  FOR  8T0RMQ, 
RETRKVMQ,  ACCCSSMG.  RETAMNG,  AND 
DSPOSMG  OF  RECORDS  M  THE  SYSTEM: 

storage: 

These  records  are  maintained 
electronically. 

RETRKVASNJTY: 

These  records  are  retrieved  by  Social 
Security  Number  or  vendor  institution 
number. 

SAFEGUARDS: 

These  records  are  available  only  to 
those  persons  whose  official  duties 


require  access.  A  password  is  required 
for  access  to  the  computer  system. 
Printed  reports  of  the  data  have 
restricted  access  and  are  treated  as 
confidential  information. 

RETBfTION  AND  DISPOSAL: 

Updated  information  automatically 
replaces  the  old  information.  File  is 
cumulative  and  maintained 
permanently. 

SYSTEM  MANAOER(S)  AND  ADDRESS: 

Director.  Division  of  Financial 
Management,  National  Science 
Foundation,  4201  Wilson  Boulevard, 
Arlington.  VA  22230. 

NOmCATION  PROCEDURE: 

The  NSF  Privacy  Act  Officer  should 
be  contacted  in  accordance  with 
procedures  found  at  45  CFR  part  613. 

RECORD  ACCESS  PROCEDURES: 

See  "Notification"  procedures  above. 

CONTCTTSIQ  RECORD  PROCEDURES: 

See  "Notification"  procedures  above. 

RECORD  SOURCE  CATCGORCS: 

Information  in  this  system  of  records 
obtained  from  the  individual  or  payees. 

EXEMPTIONS  CUMMB)  FOR  THE  SYSTBI: 

None. 
(PR  Doc.  98-27911  Filed  10-16-98;  8:45  am) 
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NUCLEAR  REGULATORY 
COMMISSION 

{Doctot  No*.  50-a6«  and  50-3701 

Dulw  En«rgy  Corporation;  Notice  of 
Issuanc*  of  Afnandmants  to  Facility 
Operating  Uceni 


The  U.S.  Nuclear  Regulatory 
Commission  (Commission)  has  issued 
Amendment  No.  184  to  Facility 
Operating  License  No.  NPF-9  and 
Amendment  No.  166  to  Facility 
Operating  License  No.  NPF-17  issued  to 
Duke  Energy  Corporation  (the  licensee), 
which  revised  the  Technical 
Specifications  for  operation  of  the 
McGuire  Nuclear  Station.  Units  1  and  2, 
located  in  Mecklenburg  County,  North 
Carolina.  The  amendments  are  effective 
as  of  the  date  of  issuance  and  shall  be 
implemented  within  90  days  of 
issuance. 

The  amendments  implement  a  full 
conversion  of  the  McGuire  Nuclear 
Station  Technical  Specifications  (TS)  to 
a  set  of  TS  based  upon  NUREG-1431. 
"Standard  Technical  Specifications — 
Westinghouse  Plants,"  Revision  1,  April 
1995,  and  on  guidance  provided  in  the 
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Commission's  "Final  Policy  Statement 
on  Technical  Specifications 
Improvements  for  Nuclear  Power 
Reactors."  published  on  July  22. 1993 
(58  FR  39132),  and  Title  10  of  the  Code 
of  Federal  Regulations.  Section  50.36,  as 
amended  July  19. 1995  (60  FR  36953). 
The  amendments  also  grant  requests  for 
the  following  additional  ITS  items:  (a) 
May  6. 1998  (63  FR  25108)  (two 
notices):  (b)  May  6, 1998  (63  FR  25107): 
(c)  May  20. 1998  (63  FR  27761):  (d)  July 
29. 1998  (63  FR  40554):  and  (e)  August 
26, 1998  (63  FR  45524).  In  addition,  the 
amendments  add  license  conditions  to 
the  newly-created  Appendix  C  (Unit  1) 
and  Appendix  D  (Unit  2)  of  the 
operating  licenses  that  require  (1)  the 
relocation  of  certain  requirements  to 
licensee-controlled  documents,  and  (2) 
the  first  performance  of  new  and  revised 
surveillance  requirements  for  the  new 
improved  TS  to  be  related  to  the 
implementation  date  of  the  improved 
TS.  The  implementation  of  the 
amendments  and  the  license  conditions 
will  be  completed  no  later  than  90  days 
after  the  date  of  the  amendments,  as 
stated  in  the  amendments. 

"rhe  application  for  the  amendments 
comply  with  the  standards  and 
requirements  of  the  Atomic  Energy  Act 
of  1954,  as  amended  (the  Act),  and  the 
Commission's  rules  and  regulations. 
The  Commission  has  made  appropriate 
findings  as  required  by  the  Act  and  the 
Commission's  rules  and  regulations  in 
10  CFR  Chapter  I.  which  are  set  forth  in 
the  license  amendments. 

Notice  of  Consideration  of  Issuance  of 
Amendments  to  Facility  Operating 
Licenses  and  Opportunity  for  a  Hearing 
in  connection  with  this  action  was 
published  in  the  Federal  Register  on 
July  15, 1997  (62  FR  37940).  No  request 
for  a  hearing  or  petition  for  leave  to 
intervene  was  filed  following  this 
notice. 

The  Commission  has  prepared  an 
Environmental  Assessment  related  to 
the  action  and  has  determined  not  to 
prepare  an  environmental  impact 
statement.  Based  upon  the 
environmental  assessment,  the 
Commission  has  concluded  that  the 
issuance  of  the  amendments  will  not 
have  a  significant  effect  on  the  quality 
of  the  human  environment  ( 63  FR 
51626  dated  September  28. 1998).  For 
further  details  with  respect  to  the  action 
see  (1)  the  application  for  amendments 
dated  May  27. 1997,  as  supplemented 
by  letters  dated  March  9.  March  20. 
April  20.  June  3,  June  24.  July  7.  July  21. 
August  5.  September  8.  and  September 
15. 1998.  (2)  Amendment  No.  184  to 
License  No.  NPF-9  and  Amendment  No. 
166  to  License  No.  NPF-1 7,  (3)  the 
Commission's  related  Safety  Evaluation. 


and  (4)  the  Commission's 
Environmental  Assessment.  All  of  these 
items  are  available  for  public  inspection 
at  the  Commission's  Public  Document 
Room,  the  Gelman  Building,  2120  L 
Street  NW.,  Washington,  DC,  and  at  the 
local  public  document  room  located  at 
the  J.  Murrey  Atkins  Library.  University 
of  North  Carolina  at  Charlotte,  9201 
University  City  Boulevard,  Charlotte. 
North  Carolina. 

Dated  at  Rockville,  Maryland,  this  14th  day 
of  October  1998. 

For  the  Nuclear  Regulatory  Gommission. 
Herbert  N.  Bcrkow, 

Director.  Project  Directorate  11-2.  Division  of 
Reactor  Projects— l/tt.  Office  of  Nuclear 
Reactor  Regulation. 

|FR  Doc  98-27945  Filed  10-16-98;  8:45  am) 
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NUCLEAR  REGULATORY 
COMMISSION 

Duka  Energy  Corporation,  at  al.; 
DockM  Nos.  5(M13  and  50-414  Notica 
of  Isauanca  of  AmarKknanta  to  Facility 
Operating  Ucenaas 

The  U.S.  Nuclear  Regulatory 
Commission  (Commission)  has  issued 
Amendment  No.  173  to  Facility 
Operating  License  No.  NPF-35  and 
Amendment  No.  165  to  Facility 
Operating  License  No.  NPF-52  issued  to 
Duke  Energy  Corporation,  et  al.  (the 
licensee),  which  revised  the  Technical 
Specifications  for  operation  of  the 
Catawba  Nuclear  Station,  Units  1  and  2, 
located  in  York  County.  South  Carolina. 
The  amendments  are  effective  as  of  the 
date  of  issuance  and  shall  be 
implemented  by  January  31, 1999. 

'The  amendments  implement  a  full 
conversion  of  the  Catawba  Nuclear 
Station  Technical  Specifications  (TS)  to 
a  set  of  TS  based  upon  NUREG-1431, 
"Standard  Technical  Specifications— 
Westinghouse  Plants,"  Revision  1,  April 
1995.  and  on  guidance  provided  in  the 
Commission's  "Final  Policy  Statement 
on  Technical  Specifications 
Improvements  for  Nuclear  Power 
Reactors,"  published  on  July  22, 1993 
(58  FR  39132),  and  Title  10  of  tiie  Code 
of  Federal  Regulations,  Section  50.36,  as 
amended  July  19. 1995  (60  FR  36953). 
The  amendments  also  grant  requests  for 
the  following  additional  ITS  items:  (a) 
May  6. 1998  (63  FR  25106);  (b)  May  20. 
1998  (63  FR  27760);  and  (c)  July  29. 
1998  (63  FR  40553).  In  addition,  the 
amendments  add  license  conditions  to 
Appendix  D  (Unit  1  and  Unit  2)  of  the 
operating  licenses  that  require  (1)  the 
relocation  of  certain  requirements  to 
licensee-controlled  documents,  and  (2) 
the  first  performance  of  new  and  revised 


surveillance  requirements  for  the  new 
improved  TS  to  be  related  to  the 
implementation  date  of  the  improved 
TS.  The  implementation  of  the 
amendments  and  the  license  conditions 
will  be  completed  by  January  31, 1999. 
as  stated  in  the  amendments. 

The  application  for  the  amendments 
comply  with  the  standards  and 
requirements  of  the  Atomic  Energy  Act 
of  1954.  as  amended  (the  Act),  and  the 
Commission's  rules  and  regulations. 
The  Commission  has  made  appropriate 
findings  as  required  by  the  Act  and  the 
Commission's  rules  and  regulations  in 
10  CFR  Chapter  I.  which  are  set  forth  in 
the  license  amendments. 

Notice  of  Consideration  of  Issuance  of 
Amendments  to  Facility  Operating 
Licenses  and  Opportunity  for  a  Hearing 
in  connection  with  this  action  was 
published  in  the  Federal  Register  on 
July  14. 1997  (62  FR  37628).  No  request 
for  a  hearing  or  petition  for  leave  to 
intervene  was  filed  following  this 
notice. 


The  Commission  has  prepared  an 
Environmental  Assessment  related  to 
the  action  and  has  determined  not  to 
prepare  an  environmental  impact 
statement.  Based  upon  the 
environmental  assessment,  the 
Commission  has  concluded  that  the 
issuance  of  the  amendments  will  not 
have  a  significant  effect  on  the  quality 
of  the  human  environment  (63  FR 
49139,  September  14, 1998). 

For  further  details  with  respect  to  the 
action  see  (1)  the  application  for 
amendments  dated  May  27. 1997.  as 
supplemented  by  letters  dated  March  9. 
March  20.  April  20,  Jime  3,  June  24,  July 
7.  July  21.  August  5,  September  8,  and 
September  15, 1998,  (2)  Amendment 
No.  173  to  License  No.  NPF-35  and 
Amendment  No.  165  to  License  No. 
NPF-52,  (3)  the  Commission's  related 
Safety  Evaluation,  and  (4)  the 
Commission's  Environmental 
Assessment.  All  of  these  items  are 
available  for  public  inspection  at  the 
Commission's  Public  Document  Room, 
the  Gelman  Building,  2120  L  Street 
NW.,  Washington,  DC.  and  at  the  local 
public  document  room  located  at  the 
York  County  Library.  138  East  Black 
Street.  Rock  Hill,  South  Carolina. 

Dated  at  Rockville.  Maryland,  this  30th  day 
ofSeptemlwr  1998. 

For  the  Nuclear  Regulatory  Q>mmissioii. 
Peter  S.  Tarn, 

Senior  Project  Manager.  Prefect  Directorate 
n-2.  Division  of  Reactor  Projects— l/tt.  Office 
of  Nuclear  Reactor  Regulation. 
(FR  Doc  98-27946  Filed  10-16-98;  8:45  am) 
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NUCLEAR  REGULATORY 
COMMISSION 

[Dedwt  No*.  SO^SSa,  SO-260  and  S0-2M] 

Tennaaaae  Valley  Authority;  Notica  of 
Wtthdrawal  of  Application  for 
Amendment  to  Facility  Operating 
Licertaa 

The  U.S.  Nuclear  Regulatory 
Cominission  (NRC,  the  Commission)  has 
granted  a  request  by  the  Tennessee 
Valley  Authority  (the  licensee)  to 
withdraw  its  December  30, 1997, 
application  for  an  amendment  to 
Facility  Operating  License  Nos.  DPR-33. 
DFR-52  and  DPR-68  issued  to  the 
licensee  for  operation  of  the  Browns 
Ferry  Nuclear  Plant  (BFN),  Units  1,  2 
and  3.  respectively,  located  in 
Limestone  County,  Alabama.  Notice  of 
consideration  of  issuance  of  this 
amendment  was  published  in  the 
Federal  Regiatar  on  February  11. 1998 
(63  FR  6999). 

The  purpose  of  the  licensee's 
amendment  request  was  to  revise  the 
BFN  Custom  Technical  specifications 
(CTS)  to  remove  an  identified  non- 
conservatism  concerning  the  number  of 
residual  heat  removal  system  service 
water  (RHRSW)  pumps  required  for 
multi-unit  operation.  This  change  also 
proposed  to  reduce  the  number  of 
RHRSW  pumps  required  to  be  operable 
after  a  unit  has  been  in  the  cold 
shutdown  condition  for  more  than  24 
hours. 

On  July  14. 1998.  NRC  issued 
Amendment  Nos.  234,  253,  and  212  to 
Facility  Operating  License  Nos.  DPR-33, 
DPR-52,  and  DPR-69  for  BFN  Units  1, 
2,  and  3,  respectively,  which  approved 
conversion  of  CTS  to  Improveo 
Technical  Specifications  (ITS).  These 
license  amendments  also  approved  the 
licensee's  December  30,  1997  proposed 
CTS  change  relating  to  the  RHRSW 
pumps  operation.  As  a  result,  by  letter 
dated  September  18. 1998.  the  licensee 
informed  the  staff  that  it  no  longer 
requires  staff  action  relating  to  its 
December  30. 1997  application  for  CTS 
change  relating  to  RHRSW  pump 
operation.  Thus  the  licensee's  EXecember 
30.  1997  application  is  considered 
withdrawn  by  the  licensee. 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendments  dated  December  30. 1997. 
the  licensee's  September  18, 1998  letter 
and  the  staff's  letter  dated  October  8, 
1998.  which  are  available  for  public 
inspection  at  the  Commission's  Public 
Document  Room,  the  Gebnan  Building. 
2120  L  Street  NW..  Washington.  DC  and 
at  the  local  public  document  room 
located  at  the  Athens  Public  Library, 
405  E.  South  Street,  Athens,  Alabama. 


Dated  at  Rockville,  Maryland,  this  8th  day 
ofOctoberl998. 

For  the  Nuclear  Regulatory  Commission. 
L.  Raghavan. 

Senior  Project  Manager,  Project  Directcmite 
11-3.  Division  of  Reactor  Projects— t/U.  Office 
of  Nuclear  Reactor  Regulation. 

(FR  Doc.  98-27948  Filed  10-16-98;  8:45  am) 
■NjjNocoof  naa-oi-^ 


NUCLEAR  REGULATORY 

(DodsM  Na  50-813;  Ucanea  No.  DPf<-ei] 

CorMMCticut  Yankee  Atomic  Power 
Company;  Receipt  of  Petition  for 
DIraetor'a  Daciaton  Under  10  CFR 
2.206 

Notice  is  hereby  given  that  by  petition 
dated  September  11, 1998,  Citizens 
Awareness  Network  (Petitioner)  has 
requested  that  the  U.S.  Nuclear 
Regulatory  Commission  (NRC)  take 
action  with  regard  to  the  Haddam  Neck 
Plant.  Petitioner  requests  that  the  NRC 
(1)  immediately  revoke  or  suspend  the 
Connecticut  Yankee  Atomic  Power 
Company  (CYAPCO)  operating  license 
for  the  Haddam  Neck  Plant,  (2)  hold  an 
informal  public  hearing  on  the  petition 
in  the  vicinity  of  the  site,  and  (3) 
consider  requiring  CYAPCO  to  conduct 
decommissioning  activities  under  10 
CFR  Part  72. 

As  the  bases  for  these  requests. 
Petitioner  states  that  CYAPCO  (1) 
demonstrates  incompetence  in  creating 
and  maintaining  a  safe  work 
environment  and  an  effective  well- 
trained  staff  and  (2)  is  not.conducting  its 
decommissioning  activities  in 
accordance  with  its  Post  Shutdown 
Decommissioning  Activities  Report 
(PSDAR)  and  therefore  poses  an  undue 
risk  to  public  health. 

With  regard  to  the  Petitioner's  request 
for  immediate  revocation  or  suspension 
of  CYAPCO's  ofwrating  license,  under 
the  provisions  of  10  CFR  50.8i2(a)(2), 
HNP  is  no  longer  authorized  to  operate 
or  place  fiiel  in  the  reactor.  The 
permanently  shutdown  and  defueled 
status  of  the  plant  substantially  reduces 
the  risk  to  public  health  and  safety.  The 
decommissioning  activities  at  Haddam 
Neck  have  not  resulted  in  radiation 
exposure  to  any  individual  or  effluent 
releases  to  the  environment  in  excess  of 
regulatory  limits.  Based  on  these  facts, 
the  Petitioner's  request  to  immediately 
revoke  or  suspend  the  operating  license 
for  Haddam  Neck  has  been  denied. 

With  regard  to  the  Petitioner's  request 
for  an  informal  public  hearing,  the  staff 
reviewed  the  PSDAR  and  found  that 
CYAPCO  has  followed  the  sequence  of 
activities  included  in  the  PSDAR  as 


Figure  1,  "CY  Decommissioning 
Schedule."  Additionally,  CYAPCO 
committed  to  controlling  radiation 
exposiuv  to  offisite  individuals  to  levels 
less  than  both  the  Environmental 
Protection  Agency's  Protective  Action 
Guides  and  NRC  regulations.  Both 
radiation  exposures  to  individuals  and 
effluents  to  the  environment  due  to 
decommissioning  activities  have  been 
within  regulatory  Umits.  Based  on  these 
facts,  the  staff  found  that  no  undue  risk 
to  public  health  and  safety  is  present. 
The  staff  also  determined  that  the 
Petitioner  neither  provided  new 
information  that  raised  the  potential  for 
a  significant  safety  issue  (SSI)  nor 
presented  a  new  SSI  or  new  information 
on  a  previously  evaluated  SSI. 
Therefore,  the  criteria  for  an  informal 
public  hearing,  contained  in  Part  m  (c) 
of  Management  Directive  8.11,  are  not 
satisfied  and  the  Petitioner's  request  for 
an  informal  public  hearing  has  been 
denied. 

The  request  is  being  treated  pursuant 
to  10  CFR  2.206  of  the  Commission's 
regulations.  As  provided  for  by  Section 
2.206,  action  will  be  taken  on  this 
request  within  a  reasonable  time.  A 
copy  of  the  petition  is  available  for 
inspection  at  the  Commission's  Public 
Document  Room,  2120  L  Street,  NW., 
Washington  DC,  and  at  the  Local  Public 
Document  Room  at  the  Russell  Public 
Library,  123  Broad  Street.  Middletown, 
Connecticut  06457. 

Dated  at  Rockville.  Maryland  this  7th  day 
of  October  1998. 

For  the  Nuclear  Regulatory  Cominission. 
Samuel  J.  CoUiiH, 
Director,  Office  of  Nuclear  Reactor 
Regulation. 

|FR  Doc  98-27947  Filed  10-16-98;  8:45  am] 
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SECURITIES  AND  EXCHANGE 

wOMpMSSION 

iHm90S9  No*  wv'^ovcdI 

Rlinga  Under  the  Public  Utility  Holding 
Company  Act  of  1935,  aa  Amended 
r'Act") 

October  9, 1998. 

Notice  is  hereby  giving  that  the 
following  filing(s)  has/have  been  made 
with  the  Commission  pursuant  to 
provisions  of  the  Act  and  rules 
promulgated  under  the  Act.  All 
interested  persons  are  referred  to  the 
application(s)  and/or  declaration(s)  for 
complete  statements  of  the  prop<Msed 
transaction(s)  and  any  amendment  is/ 
are  available  for  public  inspection 
through  the  Commission's  Office  of 
Public  Reference. 
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Interested  persons  wishing  to 
comment  or  request  a  hearing  on  the 
application(s)  and/or  declaration(s) 
should  submit  their  views  in  writing  by 
November  3. 1998,  to  the  Secretary, 
Securities  and  Exchange  Commission, 
Washington,  DC  20549,  and  serve  a 
copy  on  the  relevant  applicant(s)  and/or 
declarant(s)  at  the  address(es)  specified 
below.  Proof  of  service  (by  affidavit  or, 
in  case  of  an  attorney  at  law.  by 
certificate)  should  be  filed  with  the 
request.  Any  request  for  hearing  should 
identify  specifically  the  issues  of  fact  or 
law  that  are  disputed.  A  person  who  so 
requests  will  be  notified  of  any  hearing, 
if  ordered,  and  will  receive  a  copy  of 
any  notice  or  order  issued  in  the  matter. 
After  November  3, 1998,  the 
application(s)  and/or  declaration(s),  as 
filed  or  as  amended,  may  be  granted 
and/or  permitted  to  become  effective. 

Columbia  Energy  Group,  et  al.  (70- 
9130) 

Columbia  Energy  Group 
("Columbia"),  a  registered  holding    ^ 
company,  Columbia's  service  company 
subsidiary.  Columbia  Energy  Croup 
Service  Corporation,  Columbia's 
liquified  natural  gas  subsidiaries, 
Columbia  LNG  Corporation  and  CLNG 
Corporation.  Columbia's  trading 
subsidiary,  Columbia  Atlantic  Trading 
Corporation,  Columbia's  energy  services 
and  marketing  subsidiaries,  Columbia 
Energy  Services  Corporation,  Columbia 
Assurance  Agency,  Inc.,  Columbia 
Energy  Marketing  Corporation, 
Columbia  Energy  Power  Marketing 
Corporation.  Columbia  Service  Partners, 
Inc.,  Energy.COM  Corporation, 
Columbia  Deep  Water  Services 
Company,  and  Columbia  Energy  Group 
Capital  Corporation,  all  located  at  13880 
Dulles  Comer  Lane,  Hemdon,  Viiginia 
20171-4600.  Columbia's  exploration 
and  production  subsidiaries,  Columbia 
Natural  Resources,  Inc.,  Alamco.  Inc.. 
Alamco-Delaware.  Inc.,  Hawg  Hauling  & 
Disposal,  Inc.,  and  Columbia  Natural 
Resources  Canada,  Ltd.,  all  located  at 
900  Pennsylvania  Avenue,  Charleston, 
West  Virginia  25302,  Columbia's  gas 
transmission  subsidiaries,  Columbia  Gas 
Transmission  Corporation,  12801  Fair 
Lakes  Parkway,  Fairfax,  Virginia  22030- 
0146.  and  Columbia  Gas  Gulf 
Transmission  Company,  2603  Augusta. 
Suite  125.  Houston,  Texas  77057, 
Columbia's  network  services 
subsidiaries,  Columbia  Network 
Services  Corporation  and  CNS 
Microwave,  Inc.,  both  located  at  1600 
Dublin  Road,  Columbus.  Ohio  43215- 
1082,  Columbia's  propane  distribution 
subsidiary,  Columbia  Propane 
Corporation,  9200  Arboretum  Parkway, 
Suite  140,  Richmond,  Virginia  23236. 


Columbia's  captive  insurance 
subsidiary,  Columbia  Insurance 
Corporation,  Ltd..  Craig  Appin  House.  8 
Wesley  Street.  Hamilton  HM  EX, 
Bermuda,  and  Columbia's  other 
subsidiaries,  Columbia  Electric 
Corporation,  Tristar  Pedrick  Limited 
Corporation,  Tristar  Pedrick  General 
Corporation,  Tristar  Binghamton 
Limited  Corporation,  Tristar 
Binghamton  General  Corporation, 
Tristar  Vineland  Limited  Corporation, 
Tristar  Vineland  General  Corporation, 
Tristar  Rumford  Limited  Corporation, 
Tristar  Georgetowm  General 
Corporation,  Tristar  Georgetown 
Limited  Corporation.  Tristar  Fuel  Cells 
Corporation.  TVC  Nine  Corporation, 
TVC  Ten  Corporation  and  Tristar 
System,  Inc.,  all  located  at  13880  Dulles 
Comer  Lane,  Hemdon,  Virginia  20171- 
4600,  have  filed  an  application- 
declaration  under  sections  6(a)(2),  7, 
9(a),  10.  and  12(c)  under  the  Act  and 
mles  42,  43,  46,  and  54  under  the  Act. 

Columbia  requests  authorization  to 
acquire  the  securities  of,  or  an  interest 
in,  one  or  more  entities  primarily 
engaged  in  the  exploration, 
development,  production,  manufacture, 
storage,  transportation  or  supply  of 
natural  gas  or  synthetic  gas  within  the 
United  States  and  for  these  entities  to 
receive  an  exemption  from  the  Act 
under  rule  16  under  the  Act.  Columbia 
represents  that  each  of  the  entities  it 
proposes  to  acquire  (as  stated  in  rule 
16):  (1)  will  not  be  a  "public  utility 
company"  as  defined  in  section  2(a)(5) 
of  the  Act;  (2)  will  be  or  has  been 
organized  to  engage  primarily  in  the 
exploration,  development,  production, 
manufacture,  storage,  transportation  or 
supply  of  natural  or  synthetic  gas;  and 
(3)  will  not  have  more  than  50%  of  its 
voting  securities  or  other  voting 
interests  owned,  directly  or  indirectly, 
by  one  or  more  registered  holding 
companies.  Columbia  further  represents 
that  its  investments  will  be  limited  to 
entities  which  satisfy  the  definition  of 
"gas-related  company"  for  purposes  of 
mle  58  under  the  Act. 

Columbia's  nonutility  subsidiaries  • 
propose  to  amend  their  certificates  of 
incorporation  to  change  the  par  value  of 
equity  securities  directly  or  indirectly 
held  by  Columbia,  and  to  declare  and 
pay  dividends  to  Columbia  out  of 
capital  thus  created  or  otherwise 
existing,  to  the  extent  permitted  by  state 
law. 


'  Columbia's  nonutility  subsidiaries  are  all 
subsidiaries  other  than  its  gas  distribution 
subsidiaries,  namely.  Columbia  Gas  of  Kentucky, 
Inc.,  Columbia  Gas  of  Maryland.  Inc..  Columbia  Gas 
of  Ohio.  Inc..  Columbia  Gas  of  Pennsylvania.  Inc.. 
and  Columbia  Gas  of  Virginia.  Inc. 


Montaup  Electric  Co..  et  al.  (70-9357^ 

Montaup  Electric  Company 
(•'Montaup  "),  P.O.  Box  2333,  Boston. 
Massachusetts  02107.  and  Eastern 
Edison  Company  ("Eastern  Edison"). 
750  West  Center  Street,  West 
Bridgewater.  Massachusetts  02379.  each 
an  electric  utility  subsidiary  company  of 
Eastern  Utilities  Associates  ("EUA").  a 
registered  holding  company,  have  filed 
a  declaration  under  section  12(c)  of  the 
Act  and  rules  42, 46,  and  54  under  the 
Act. 

Montaup  proposes,  from  time  to  time 
through  December  31.  2003,  to  redeem 
or  acquire  and  retire  up  to  an  aggregate 
amount  of  S235  million  of  its 
outstanding  debenture  bonds,  preferred 
stock,  or  common  stock  ("Montaup 
Securities")  from  Eastern  Edison.  The 
redemption  price  for  debenture  bonds 
will  be  the  principal  amount  plus 
accrued  interest.  The  repurchase  price 
for  Montaup's  preferred  stock  and 
common  stock  will  be  their  original 
purchase  price.  All  of  the  Montaup 
Securities  are  issued  in  the  name  of,  and 
beneficially  owned  by.  Eastern  Edison. 

Montaup  proposes  to  finance  these 
redemptions  and  repurchases  with:  (1) 
Proceeds  from  the  divestiture  of  its 
generation  assets  which  are  being  sold 
in  accordance  with  applicable  orders  of 
the  Federal  Energy  Regulatory 
Commission,  the  Massachusetts 
Department  of  Telecommunications  and 
Energy,  and  the  Rhode  Island  Public 
Utilities  Commission;  (2)  proceeds  from 
a  possible  securitization  financing  or 
conventional  financing;  (3)  cash  flow; 
and  (4)  borrowings  under  other 
available  credit  fecilities. 

Eastern  Edison  proposes,  from  time  to 
time  through  December  31,  2003,  to 
repurchase  and  retire,  in  one  or  more 
transactions,  up  to  an  aggregate  amount 
of  S50  million  of  its  outstanding 
common  stock  from  EUA.  The 
repurchase  price  for  Eastern  Edison's 
common  stock  will  be  the  original  issue 
price.  Eastern  Edison  currently  has 
outstanding  2,891.357  shares  of 
common  stock,  all  of  which  are  owned 
by  EUA. 

Eastern  Edison  proposes  to  finance 
these  acquisitions  with:  (1)  Cash  flow;  - 
(2)  the  proceeds  fiom  credit  facilities; 
and  (3)  the  proceeds  from  the 
redemption  and  repurchase  of  the 
Montaup  Securities.  The  proceeds  from 
the  redemption  and  repuniiase  of 
Montaup  Securities  are  initially 
required  to  be  deposited  with  the 
Tmstee  under  the  Indenture  of  First 
Mortgage  and  Deed  of  Trust  of  Eastern 
Edison  dated  September  1. 1948 
("Eastern  Indenture").  To  the  extent 
these  proceeds  are  not  used  to  redeem 
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first  mortgage  bonds  issued  under  the 
Eastern  Indenture,  Eastern  Edison  will 
obtain  their  release  through  the  use  of 
available  bond  credits,  as  defined  in 
Section  8.03  of  the  Eastern  Indenture,  or 
by  the  use  of  available  net  additions,  as 
defined  in  Section  8.02  of  the  Eastern 
Indenture. 

In  addition,  Eastern  Edison  requests 
authorization  to  pay  dividends  up  to  an 
aggregate  amount  of  $50  million  out  of 
capital  and  unearned  surplus,  and 
Montaup  requests  authorization  to  pay 
dividends  up  to  an  aggregate  amount  of 
S30  million  out  of  capital  and  unearned 
surplus. 

GPU,  Inc.  (70-9351) 

GPU,  Inc.  ("GPU"),  300  Madison 
Avenue,  Morristown,  New  Jersey  07962, 
a  registered  holding  company,  has  filed 
an  application-declaration  under 
sections  6(a),  7,  9(a),  10  and  12(c)  of  the 
Act  and  rules  42  and  54  under  the  Act. 
GPU  proposes  to  adopt  a  stockholder 
rights  plan  ("Plan")  and  to  enter  into  a 
Rights  Agreement  ("Agreement")  with 
Chase  Mellon  Shareholder  Services,  Inc. 
("Rights  Agent").  Under  the  Plan,  CPU's 
Board  of  Directors  ("Board")  proposes  to 
declare  a  dividend  of  one  right  ("Right") 
for  each  outstanding  share  of  GPU 
common  stock,  $2.50  par  value 
("Common  Stock"),  payable  to 
stockholders  of  record  on  the  tenth 
business  day  after  the  Commission  has 
issued  an  order  requested  by  this 
application-declaration  ("Record  Date"). 
Each  Right  would  entitle  the  holder  to 
purchase  one-tenth  of  a  share  of 
Common  Stock  at  a  price  of  $120  per 
whole  share  of  Common  Stock,  subject 
to  adjustment  ("Purchase  Price").  Under 
the  Agreement,  the  Rights  will  be 
created  and  issued  to  stockholders  by 
the  Rights  Agent. 

Initially  under  the  Agreement,  the 
Rights  will  not  be  exercisable  and  will 
be  evidenced  by,  and  traded  with,  the 
Common  Stock  certificates  outstanding 
on  the  Record  Date.  They  may  be 
exercised  on  the  Distribution  Date, 
which  is  defined  in  the  Agreement  as 
the  earlier  of:  (1)(  ten  days  after  the  first 
public  aiuoiuicement  that  any  person  or 
group  has  acquired  beneficial 
ownership  of  10%  or  more  of  Common 
Stock  ("Acquiring  Person"),  without 
Board  approval  ("Acquisition  Event") 
and  (2)  ten  business  days,  unless 
extended  by  the  Broad,  after  any  person 
or  group  has  commenced  a  tender  or 
exchange  offer  which  would,  upon  its 
consummation,  result  in  the  person  or 
group  becoming  an  Acquiring  Person 
(this  event  together  with  an  Acquisition 
Event,  "Triggering  Events").  On  the 
occurrence  of  either  Triggering  Event, 
each  Right  wrill  be  evidenced  by  a  Right 


Certificate,  which  may  then  be  traded 
independently  of  the  Common  Stock. 

In  the  event  that  a  person  becomes  an 
Acquiring  Person.  Right  holders  will 
have  the  right  to  receive  Common  Stock 
(or.  in  certain  circumstances,  cash, 
property  or  other  GPU  securities)  having 
a  value  equal  to  two  times  the  effective 
Purchase  Price  ("Discount  Purchase 
Price").  If  after  the  occurrence  of  an 
Acquisition  Event.  GPU  is  acquired  by 
another  person  or  entity  not  controlled 
by  GPU  or  50%  of  CPU's  consolidated 
assets  or  earning  power  are  sold  or 
transferred  to  another  person  or  entity 
not  controlled  by  GPU.  each  Right 
holder  may  exercise  a  Right  andreceive 
for  each  Right  the  common  stock  of  the 
acquiring  company  at  the  Discount 
Purchase  Price.  If  a  Triggering  Event 
occurs,  all  Rights  that  are.  and  under 
certain  circumstances  were,  held  by  an 
Acquiring  Person  become  null  and  void. 

Tne  terms  of  the  Rights  may  be 
amended  by  the  Board  without  the 
consent  of  Right  holders  prior  to  the 
Distribution  Date  in  any  manner.  After 
the  Distribution  Date,  the  Board 
generally  may  amend  the  terms  to  aire 
ambiguities  and  alter  the  Agreement  to 
correct  or  conform  defective  provisions 
consistent  with  the  interests  of  holders. 
The  Purchase  Price  payable,  and  the 
number  of  shares  of  Common  Stock  or 
other  securities  issuable,  on  the  exercise 
of  the  Rights  may  be  adjusted  by  the 
Board  from  time  to  time  to  prevent 
dilution  under  particular  circumstances. 
With  certain  exceptions,  no  adjustment 
in  the  Purchase  Price  will  be  required 
unless  the  adjustment  would  result  in  a 
one  percent  or  more  change  in  the 
Purchase  Price. 

GPU  may  redeem  the  Rights,  as  a 
whole,  at  an  adjustable  price  of  $.001 
per  Right,  at  any  time  prior  to  the  date 
that  any  person  has  bew:ome  an 
Acquiring  Person  or  the  Right's 
expiration  date.  August  6.  2008.  At  any 
time  after  any  person  or  group  becomes 
an  Acquiring  Person  and  before  any 
other  person  or  group,  other  than  GPU 
and  certain  related  entities,  becomes  the 
beneficial  owner  of  50%  or  moie  of  the 
outstanding  shares  of  Common  Stock, 
the  Board  may  direct  the  exchange  of 
shares  of  Common  Stock  for  all  or  any 
part  of  the  Rights.  The  exchange  rate 
would  be  the  lesser  of  (i)  three  shares  of 
Common  Stock  per  Right,  as  adjusted 
and  (ii)  a  pro  rata  portion  of  the  total 
number  of  shares  of  Common  Stock  then 
available  for  issuance. 

American  Electric  Potirer  Co.,  et  al.  (70- 
8779) 

American  Electric  Power  Company, 
Inc.  ("AEP"),  a  registered  holding 
company,  its  nonutility  subsidiary. 


American  Electric  Power  Service 
Corporation,  both  of  1  Riverside  Plaza. 
Columbus.  Ohio.  43215,  and  AEP's  eight 
wholly  owned  electric  utility  subsidiary 
companies,  Appalachian  Power 
Company  and  Kingsport  Power 
Company,  both  of  40  Franklin  Road. 
SW.  Roanoke,  Virginia  24011,  Columbus 
Southern  Power  Company,  215  North 
Front  Street,  Colimibus.  Ohio.  43215. 
Indian  Michigan  Power  Company.  One 
Sununit  Square.  P.O.  Box  60.  Fort 
Wayne.  Indian.  46801.  Kentucky  Power 
Company.  1701  Central  Avenue. 
Ashland.  Kentucky.  41101.  Ohio  Power 
Company.  301  Cleveland  Avenue.  S.W.. 
Canton.  Ohio.  44701,  AEP  Generating 
Company,  1  Riverside  Plaza.  Columbus. 
Ohio.  43215.  Wheeling  Power  Company. 
51  Sixteenth  St..  Wheeling.  West 
Virginia,  26003  and  AEP  Energy 
Service,  Inc.,  a  nonutility  subsidiary 
company  of  AEP  ("AEP  Energy")  1 
Riverside  Plaza.  Columbus.  Ohio, 
43215.  have  filed  a  post-effective 
amendment  to  an  application- 
declaration  filed  under  section  6(a).  7, 
9(a).  10. 12(b)  and  13(b)  of  the  Act  and 
rules  45.  54  90  and  91  under  the  Act. 

By  orders  dated  September  13. 1996 
(HCAR  No.  26572)  and  September  27. 
1996  (HCAR  No.  26583)  ("September 
Orders").  AEP  was  authorized  to  form 
one  or  more  direct  or  indirect  nonutility 
subsidiaries  ("New  Subsidiaries")  to 
broker  and  market  electric  power, 
lutural  and  manufactured  gas.  emisaon 
allowances,  coal.  oil.  refined  petroleum 
products  and  natural  gas  liquids 
("Energy  Commodities").  As  a  result  of 
the  authorization  granted  in  the 
September  Orders.  AEP  formed  AEP 
Energy.  The  Commission  also 
authorized  AEP  to  guarantee  through 
December  31.  2000  up  to  $50  million  of 
debt  and  up  to  $200  million  of  other 
obligations  of  the  New  Subsidiaries 
("Guarantee  Authority").  Subsequently, 
by  order  dated  May  2. 1997  (HCAR  No. 
26713)  ("May  Order")  the  Commission 
expanded  the  Guarantee  Authority  so 
that  AEP  could  guarantee  the  debt  and 
other  obligations  of  the  New 
Subsidiaries  for  all  energy-related 
company  activities  and  the  debt  and 
other  obligations  of  any  subsidiary 
acouired  or  established. 

Applicants  now  purpose  to  extend  the 
period  of  the  Guarantee  Authority 
authorization  through  December  31. 
20001  and  to  increase  the  Guarantee 
Authority  of  debt  from  $50  million  up 
to  $100  million  under  the  terms  and 
conditions  stated  in  the  September 
Orders  and  May  Order.  Additionally, 
Applicants  seek  authority  for  AEP 
Energy  and  the  New  Sul»idiaries  to 
broker  and  market  Energy  Commodities 
at  wholesale  and  retain  in  Canada. 


For  the  Commission,  by  the  Division  of 
Investment  Management,  under  delegated 
authority. 

Margaret  H.  McFariand. 
Deputy  Secretary. 

IFR  Doc.  98-27910  Filed  10-16-98;  8:45  am] 
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Sunshina  Act  Maatinga 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  Government  in  the 
Sunshine  Act.  Pub.  L.  94-409.  that  the 
Securities  and  Exchange  Commission 
will  hold  the  following  meetings  during 
the  week  of  October  19. 1998. 

An  open  meeting  will  be  held  on 
Wednesday,  October  21. 1998.  at  10:00 
a.m.  A  closed  meeting  will  be  held  on 
Thursday.  October  22, 1998,  at  11:00 
a.m. 

Commissioners.  Coimsel  to  the 
Commissioners,  the  Secretary  to  the 
Commission,  and  recording  secretaries 
will  attend  the  closed  meeting.  Certain 
staff  members  who  have  an  interest  in 
the  matters  may  also  be  present. 

The  General  Counsel  of  the 
Commission,  or  his  designee,  has 
certified  that,  in  his  opinion,  one  or 
more  of  the  exemptions  set  forth  in  5 
U.S.C.  552b(c)(4).  (8).  (9)(A)  and  (10) 
and  17  CFR  200.402(a)(4).  (8).  (9)(i)  and 
(10).  permit  consideration  of  the 
scheduled  matters  at  the  closed  meeting. 

Commissioner  Johnson,  as  duty 
officer,  voted  to  consider  the  items 
listed  for  the  closed  meeting  in  a  closed 
session. 

The  subject  matter  of  the  open 
meeting  scheduled  for  Wednesday. 
October  21. 1998.  at  10:00  a.m.,  will  be: 
The  Commission  will  consider  whether 
to  adopt  rules  3b-12. 3b-13.  3b-14. 3b- 
15,  llal-6, 15a-l.  15b9-2. 15c3-4. 17a- 
12,  36a  1-1.  and  36a  1-2  imder  the 
Securities  Exchange  Act  of  1934 
("Exchange  Act")  and  amendments  to 
Rule  30-3  and  Exchange  Act  rules  8c- 
1. 15bl-l.  15C2-1. 15C2-5, 15c3-l, 
15C3-3. 17a-3. 17a-4. 17a-5. 17a-ll.  and 
Form  X-17A-5  (FOCUS  report).  The 
rules  and  rule  amendments  tailor 
capital,  margin,  and  other  broker-dealer 
regulatory  requirements  to  a  class  of 
registered  dealers,  called  OTC 
derivatives  dealers,  that  are  active  in 
over-the-counter  derivatives  markets. 
Registration  as  an  OTC  derivatives 
dealer  is  an  alternative  to  registration  as 
a  fiiUy  regulated  broker-dealer,  and  is 
available  to  entities  that  engage  in 
dealer  activities  in  eligible  OTC 
derivative  instruments  and  that  meet 
certain  financial  responsibility  and 


other  requirements.  For  further 
information,  please  contact  Catherine 
McGuire,  Chief  Counsel,  Division  of 
Market  Regulation  at  (202)  942-1161,  or 
Michael  Macchiaroli,  Associate 
Director,  Division  of  Market  Regulation 
at  (202)  942-0132. 

"The  subject  matter  of  the  closed 
meeting  scheduled  for  Thursday, 
October  22, 1998,  at  11:00  a.m.,  will  be: 
Institution  and  settlement  of  injunctive 

actions. 
Institution  and  settlement  of 

administrative  proceedings  of  an 

enforcement  nature. 
Opinion. 

At  times,  changes  in  Commission 
priorities  require  alterations  in  the 
scheduling  of  meeting  items.  For  further 
information  and  to  ascertain  what,  if 
any,  matters  have  been  added,  deleted 
or  postponed,  please  contact:  The  Office 
of  the  Secretary  at  (202)  942-7070. 

Dated:  October  14, 1998. 
Jonathan  G.  Katz. 
Secretary. 

[FR  Doc.  98-28056  Ffled  10-15-98;  8:45  am) 
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Salf-Ragulatory  Organizationa;  Notica 
of  HIing  of  ProiMaad  Ruia  Ctianga  by 
Iha  National  Aaaodation  of  Sacurltiaa 
Daalara,  Inc.  To  EstaUish  a  Logon 
Idantmcation  Faa  for  Naadaq'a  Mutual 
Fund  Quotation  Syatam 

October  9. 1998. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),»  notice  is  hereby  given  that  on 
September  18. 1998  the  National 
Association  of  Securities  Dealers.  Inc. 
("NASD")  through  its  wholly-owned 
subsidiary,  the  Nasdaq  Stock  Market. 
Inc.  ("Nasdaq"),  filed  with  the 
Securities  and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  I,  n,  and 
m  below,  which  Items  have  been 
prepared  by  Nasdaq.  On  October  1, 
1998,  the  NASD  submitted  Amendment 
No.  1  to  the  proposed  rule  change.*  The 
Commission  is  publishing  this  notice  to 


solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Propoaed  Rule  Change 

The  NASD  and  Nasdaq  are  proposing 
to  amend  NASD  Rule  7090  to  add  a 
logon  identification  fee  for  subscribers 
to  Nasdaq's  Mutual  Fund  Quotation 
System  ("MFQS"  or  "Service")  that  use 
the  MFQS  to  transmit  to  Nasdaq  fund- 
pricing  and  other  required  information. 
Below  is  the  text  of  the  proposed  rule 
change.  Additions  are  italicized. 

7090.  Mutual  Fund  Quotation  Service 

(a)  Funds  included  in  the  Mutual 
Fund  QuotaUon  Service  ("MFQS")  shall 
be  assessed  an  annual  fee  of  $275  per 
fund  authorized  for  the  News  Media 
Lists  and  $200  per  fund  authorized  for 
the  Supplemental  List.  Funds 
authorized  during  the  course  of  an 
annual  billing  period  shall  receive  a 
proration  of  these  fees  but  no  credit  or 
rehmd  shall  accrue  to  funds  terminated 
during  an  annual  billing  period.  In      — 
addition,  there  shall  be  a  one-time 
application  processing  fee  of  $250  fw 
each  new  fund  authorized. 

(b)  Funds  included  in  the  MFQS  and 
pricing  agents  designated  by  such  funds 
("Subscriber"),  shall  be  assessed  a 
monthly  fee  of  $75  for  each  logon 
identification  obtained  by  the 
Subscriber.  A  Subscriber  may  use  a 
logon  identification  to  transmit  to 
Nasdaq  pricing  and  other  information 
that  the  Subscriber  agrees  to  provide  to 
Nasdaq. 

•        •        •        •        • 

n.  Self-Regulatory  Organizatiaa'a 
Statement  of  the  Pnrpoee  of,  and 
Statutory  Basis  for,  the  Pioposed  Rule 


•  IS  U.S.C  78«(b)(l). 

>  See,  lenar  from  Robert  E.  Aber.  Senior  Vice 
President  and  General  Counsel,  ^4asdaq.  to 
Katberine  A.  England.  Assistant  Director. 
Commisaion  (Oct.  1. 1998).  In  Amendment  Ma  1. 
Nasdaq  clarified  its  position  that  the  proposed 
logon  identification  fee  is  designed  to  cover  only 
the  cost  of  administering  and  maintaining  the 
Internet  security  system. 


In  its  filing  with  the  Commission,  the 
NASD  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  Nasdaq  has  prepared 
summaries,  set  forth  in  Section  A.  B, 
and  C  below,  of  the  most  significant 
aspects  of  such  statements. 

(A)  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

1.  Purpose 

The  NASD  and  Nasdaq  are  proposing 
to  amend  NASD  Rule  7090  to  establish 
a  $75  monthly  logon  identification  fee 


55908 


Federal  Register / Vol.  63.  No.  201 /Monday,  October  19,  1998 /Notices 


for  Nasdaq's  Mutual  Fund  Quotation 
Service; 

Currently.  MFQS  collects  daily  price 
and  related  data  for  open-end  funds  and 
money  market  funds,  and  publicly 
disseminates  the  information  to  the 
nev's  media  and  market  data  vendors. 
Recently,  Nasdaq  amended  its  rules  to 
add  closed-end  funds  to  the  MFQS.^ 
Previously,  closed-end  funds  could  not 
be  included  because  the  Nasdaq  Special 
Service  Network  ("SSN")  on  which  the 
MFQS  currently  resides  does  not 
accommodate  some  of  the  data 
attributes  needed  for  closed-end  funds. 
Nasdaq  recently  re-designed  and 
upgraded  the  MFQS  to  include  closed- 
end  funds  and  as  part  of  Nasdaq's  plan 
to  eliminate  the  outdated  and  outmoded 
SSN. 

The  upgraded  MFQS  was  developed 
using  web-based  technology.  The 
MFQS,  which  is  scheduled  to  begin 
operation  on  or  about  October  26,  1998, 
will  permit  funds  included  in  the 
Service  or  a  pricing  agent  designed  by 
such  funds  ("Subscribers")  to  transmit 
directly  to  Nasdaq  via  an  Internet 
connection  the  following:  net  asset 
value,  offer  price,  closing  market  price, 
as  well  as  other  information  that 
Subscribers  agree  to  provide  to  Nasdaq.* 
Nasdaq  developed  a  multi-pronged 
Internet  security  system  to  ensure  the 
safety  and  integrity  of  the  information 
transmitted  by  Subscribers  to  Nasdaq. 
SpeciHcally,  Nasdaq  will  assign  to  a 
Subscriber  a  logon  identificationts)  and 
will  also  provide  the  Subscriber  with 
"certificate"  software.  The  certificate 
software,  when  loaded  onto  a 
Subscriber's  personal  computer,  will 
allow  the  Subscriber  to  interface  with 
the  MFQS  and  to  transmit  data  securely 
to  Nasdaq.  A  logon  identiflcation  will 
allow  one  user  at  a  Subscriber  to  access 
the  MFQS  at  a  time.'  Each  logon 


>  See  Securities  Exctunge  Ad  Rel.  No.  40519 
(Oct.  5.  1998). 

*  Each  fund  that  is  included  in  the  MFQS  signs 
an  agreement  with  Nasdaq  pursuant  to  which  the 
fund  agrees  to  provide  the  aforementioned 
information  (as  applicable)  to  Nasdaq  on  a  daily 
basis.  See  NASD  Rule  6a00(b)(2).  Additionally,  if  a 
fund  designates  a  pricing  agent  to  report  pricing 
information  to  Nasdaq  on  behalf  of  the  fund,  the 
pricing  agent  also  signs  the  aforementioned 
agreement. 

'That  is.  the  same  logon  identiHcation  cannot  be 
use  simultaneously  by  more  than  one  user  al  the 
Subscriber  at  a  time,  although  a  logon  identiHcation 
may  be  used  by  more  than  one  user  at  a  Subscriber 
so  long  as  it  is  done  on  a  non-simultaneous  basis. 
Thus,  while  more  than  one  user  at  a  Subscriber  can 
share  a  logon  identiTication  to  update  pricing 
information,  Nasdaq's  system  will  not  permit 
multiple  users  to  logon  simultaneously  to  the 
MFQS  using  the  same  logon  identiflcation.  A 
Subscriber  ^y  order  multiple  logon 
identiflcations.  each  of  which  will  be  unique  and 
which  may  be  used  simultaneously  with  one 
another  to  access  the  MFQS. 


identification  will  be  unique  and  will 
allow  a  subscriber  to  review  and  update 
only  the  Subscriber's  pricing 
information. 

Nasdaq  estimates  that  the  MFQS's 
share  of  the  on-going  costs  to  administer 
and  maintain  the  Internet  security 
system  will  be  $239,000.^  In  order  to 
recover  the  costs  related  to  the 
administration  and  maintenance  of  the 
MFQS's  portion  of  the  Internet  security 
system,  the  NASD  and  Nasdaq  are 
proposing  to  establish  a  logon 
identification  fiee  for  those  who  use  the 
Service  to  report  pricing  information.  As 
proposed,  a  Subscriber  will  be  assessed 
$75  per  month  for  each  logon 
identification  a  Subscriber  orders. 
Nasdaq  will  permit  a  Subscriber  to  order 
a  single  or  multiple  logon 
identifications,  each  of  which  will  be 
unique  to  the  Subscriber. 

2.  Statutory  Basis 

The  NASD  and  Nasdaq  believe  that 
the  proposed  rule  change  is  consistent 
with  the  provisions  of  Section  15A(b)(5) 
of  the  Act,'  which  requires  that  the  rules 
of  the  NASD  provide  for  the  equitable 
allocation  of  reasonable  dues,  fees  and 
other  charges  among  members  and 
issuers  and  other  persons  using  any 
facility  or  system  which  the  NASD 
operates  or  controls.  The  NASD  and 
Nasdaq  believe  that  the  logon  fee  is  a 
fair  means  of  recovering  the  cost  of 
providing  security  for  the  MFQS 
because  the  fee  is  imposed  directly  and 
only  on  those  who  use  the  MFQS  and 
who  benefit  from  the  Internet  security 
system  that  the  fee  is  intended  to  fund. 
Moreover,  the  proposed  fee  is  designed 
to  cover  only  the  administrative  and 
maintenance  costs  of  the  MFQS  security 
system. 

(B)  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  NASD  and  Nasdaq  do  not  believe 
that  the  proposed  rule  change  will  result 
in  any  burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 


*  At  present,  the  security  system  is  sized 
(hardware  and  personnel)  to  handle  only  the  users 
of  the  MFQS  and  the  NasdaqTrader.com  web  sites. 
(NasdaqTrader.com  will  be  employing  this  Internet 
security  system,  as  this  website  soon  will  be  adding 
additional  services  that  will  provide  members  with 
certain  proprietary  or  sensitive  information.)  The 
administrative  and  maintenance  costs  of  the 
Internet  security  system  will  be  allocated  between 
the  MFQS  and  NasdaqTrader.com,  based  on  the 
services'  proportionate  cost.  In  the  future,  Nasdaq 
may  use  the  Internet  security  system  with  several 
NASD  web-based  services.  See.  Securities  Exchange 
Act  Release  No.  34-tOS42.  (Oct.  9.  1998)  SR- 
NASD-98-71. 

'  15  U.S.C  780-3. 


(C)  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members.  Participants,  or  Others 

Written  comments  were  neither 
solicited  nor  received. 

m.  Date  of  Efifiectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

(A)  by  order  approve  such  proposed 
rule  chanpe,  or 

(B)  institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved." 

ly.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule  is 
consistent  with  the  Act.  Persons  making 
written  submissions  should  file  six 
copies  thereof  with  the  Secretary, 
Securities  and  Exchange  Commission. 
450  Fifth  Street,  NW,  Washington.  DC 
20549.  Copies  of  the  submission,  all 
subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  A 
the  principal  oflice  of  the  NASD.  All 
submissions  should  refer  to  File  No. 
SR-NASD  98-70  and  should  be 
submitted  by  November  9, 1998. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority." 

Margaret  H.  McFariand. 

Deputy  Secretary. 

IFR  Doc.  9»-27907  Filed  10-16-98:  8:45  am) 
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•In  Nasdaq's  19(b)(4)  flling,  Nasdaq  asked  for 
accelerated  approval.  The  Commission,  however, 
has  decided  the  proposed  rule  should  be  subjected 
to  the  notice  and  comment  period  found  in  sisction 
19(bH2)oftheAct. 

•See  17  CFR  200.3O-3(a)(12). 
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Self-Regulatory  OrBanizattons;  Notice 
of  Filing  of  Propoaed  Rule  Chang*  by 
tha  National  Aaaodation  of  SacurWaa 
Daalars,  Inc.  Relating  to  EstabHahment 
of  a  Pilot  Program  To  Provide 
Proprtatary  Trading  Data  via  Naadaq 
Tradar.com 

October  9. 1998. 

On  September  29, 1998,  the  National 
Association  of  Securities  Dealers,  Inc. 
("NASD"  or  "Association")  through  its 
wholly-owned  subsidiary,  the  Nasdaq 
Stock  Market,  Inc.  ("Nasdaq")  filed  with 
the  Securities  and  Exchange 
Commission  ("Commission"  or  "SEC") 
a  proposed  rule,  pursuant  to  Section 
19(b)(1)  of  the  Securities  Exchange  Act 
of  1934  ("Act"),'  and  Rule  19b-4 
thereunder,  z  The  proposed  rule  change 
is  described  in  Items  I,  II.  and  III  below, 
which  Items  have  been  prepared  by 
Nasdaq.  The  Commission  is  publishing 
this  notice  to  solicit  conunents  on  the 
proposed  rule  change  from  interested 
persons. 

L  Self-R^nlatory  Organization's 
Statement  of  The  Terms  <rfSnlwtance  of 
The  Propoaed  Rule  Change 

Nasdaq  is  proposing  to  amend  Rule 
7010  of  the  Rules  of  the  NASD,  to 
establish  a  pilot  program  to  provide 
proprietary  trading  data  via  Nasdaq's 
NasdaqTrader.com  web  site.  Below  is 
the  text  of  the  proposed  rule  change. 
Proposed  new  language  is  in  italics. 

(o)  Nasdaq  Trader.com  Proprietary  Data 
Fee 

The  charge  to  be  paid  by  the 
subscriber  for  each  entitled  user 
receiving  Nasdaq  Proprietary  Data  via 
NasdaqTrader.com  is  $100  per  month 
(monthly  maximum  of  25  Historical 
Research  Reports)  or  $150  per  month 
(monthly  maximum  of  100  Historical 
Research  Reports).  The  Proprietary  Data 
Package  includes: 

(1)  For  NASD  Member  Firms: 

(a)  Daily  Share  Volume  Report  for  a 
Broker/Dealer  (Subscriber's  information 

only) 

(b)  Daily  Share  Volume  Reports  for  a 
Security 

(c)  Monthly  Summaries 

(d)  Monthly  Compliance  Report  Cards 
(Subscriber's  information  only) 

(e)  Historical  Research  Reports 

(i)  Market  Maker  Price  Movements 
Report 


(ii)  Equity  Trade  Journal  (Subscriber's 
information  only) 

(2)  For  Non-Member  Qualified 
Institutional  Buyers: 

(a)  Daily  Share  Volume  Reports  for  a 
Security 

(b)  Monthly  Summaries 

(c)  Historical  Research  Reports 
(i)  Market  Maker  Price  Movement 

Report 

The  Association  may  modify  the 
contents  of  the  Proprietary  Data 
Package. 


n.  Self-Regulatory  Organization's 
Statement  of  The  Purpose  of  and 
SUtutory  Basis  For,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission, 
Nasdaq  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
conunents  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  Nasdaq  has  prepared 
summaries,  set  forth  in  Sections  A,  B, 
and  C  below,  of  the  most  significant 
aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

Nasdaq  is  proposing  to  establi^  a 
pilot  proprietary  trading  data 
distribution  facility  accessible  to  NASD 
members  and  qualified  institutional 
buyers  through  its  NasdaqTrader.com 
web  site.  Un^r  the  propmal,  NASD 
member  firms  will  be  able  to  obtain 
data,  verified  for  accuracy  by  Nasdaq's 
Automated  Confirmation  Transaction 
Service  ("ACT"),  regarding  their  trading 
volume  in  securities  in  which  they 
report  volume  as  well  as  disseminate 
some  or  all  of  that  information  to  other 
users  of  the  system.  Fees  from  system 
subscribers  v«riU  be  used  to  offset  the 
costs  associated  with  the  maintenance 
and  maiiLeting  of  the  seciued  content  as 
well  as  the  product's  portion  of  the 
ongoing  maintenance  and 
administraticm  of  the  Nasdaq  web 
security  infrastructure.' 

Specifically.  NASD  member  firms 
who  elect  to  receive  Nasdaq's 
Proprietary  Data  Package  (NPDP")  will 
be  able  to  obtain  the  following:  (1)  Daily 
Share  Volume  Repiofts  displaying  the 
firm's  own  T+1  daily  trading  volume  for 
each  issue  in  which  the  firm  reports 
volume;  (2)  Daily  Share  Volume  Reports 
for  a  Security  containing  voluntarily- 
posted  daily  share  volumes  in 


individual  issues  traded  by  other  NASD 
member  firms;  (3)  Monthly  Summaries 
providing  monthly  trading  volume 
statistics  for  the  top  50  market 
participants  broken  down  by  industry 
sector,  security,  or  type  of  trading  (e.g. 
block  or  total);  (4)  Monthly  Compliance 
Report  Cards  outlining  the  firm's  own 
compliance  status  in  die  areas  of  trade 
reporting,  firm  quote  compliance  and 
besA  execution  obligations;  and  (5) 
Historical  Research  Reports  consisting 
of  Market  Maker  Price  Movement 
Reports  ("MMPMR")  which  show  all  of 
a  Market  Maker's  quote  updates  (price, 
size  and  inside  quote  at  time  of  update) 
for  a  seciuity  on  a  specified  date,  and. 
Equity  Trade  Journals  ("ET)s")  which 
detail  all  trades  reported  through  ACT 
by  the  NASD  member  firm  for  a  selected 
security  and  date.*  With  the  exception 
of  the  individual  Daily  Share  Volume 
Reports  for  a  Broker/Dealer,  Compliance 
Report  Card,  and  ET)  reports,  non- 
NASD  member  Qualified  Institutional 
Buyers  ("QIBs")  ^  who  subscribe  to  the 
system  will  also  be  able  to  obtain  the 
NPDP.  Due  to  capacity  restrictions. 
NPDP  users  seeldng  Historical  Research 
Reports  will  be  limited  to  either  25  or 
100  monthly  reports  depending  on  the 
subscription  fee  paid. 

The  NPDP  pilot  proposal  is  a  direct 
response  to  requests  from  professional 
Nasdaq  market  participants  to  increase 
the  availability  of  Nasdaq-verified 
trading  data  through  NasdaqTrader.com. 
Sell-side  trados  use  share  volume  to 
display  their  trading  activity  in  specific 
Nasdaq  issues  while  buy-side 
representatives  utilize  similar  data  to 
determine  which  sell-side  firm  to  select 
for  execution  of  their  orders.  NPDP 
attempts  to  create  a  secure,  controlled 
mechanism  to  allow  these  parties  to 
display  and  view  such  data  and  make 
informed  choices  regarding  their  trading 
partners. 

Nasdaq  also  recognizes,  howevw,  that 
the  daU  contained  in  the  NPDP  is 
proprietary  and  confidential.  As  such, 
Nasidaq  has  established  a  secure 
information  display  and  retrieval 
environmental  through  the  combined 
use  of  User  IDs,  passwords  and  digital 
certificates.^  To  fuitho-  protect  NASD 


« 15  U.S.C  78»(bMl). 
» 17  CFR  240.19b-*. 


>  See  Securities  Exchange  Ad  ReL  Na  _ 
(October  _  1998)  (File  No.  SR-NASD-ea-70).  n.4. 


'  For  a  trial  period,  an  individual  firm's 
proprietary  data  described  in  numbers  1,  4  and  S 
atiove  are  currently  being  made  available  through 
NasdaqTrader.com  writbout  charge.  Upon  SEC 
approval  of  the  proposed  fee,  Nasdaq  will  begin  to 
aaaasa  the  propoaed  monthly  iee  for  the  entire  daU 
pttckage. 

>  For  purposes  of  this  aarvica.  Naadaq  will  rely  CO 
the  definition  of  "Qualified  Institutional  Buyer" 
found  in  Rule  144A  of  the  Securities  Act  of  1933. 

•  A  digital  certificate  is  an  electronic  coda  or 
computar  file  atf'g"*^  by  Naadaq  to  each  user  to 
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member  firms'  proprietary  data,  the 
service  is  designed  so  that  firm-specific 
reports  regarding  daily  trading  volume 
figures  will  only  be  made  available  to 
the  member  firm  itself,  unless  that 
member  determines  voluntarily  to 
submit  the  information  to  the  Daily 
Share  Volume  Report  for  a  Seciirity  for 
dissemination  to  other  NPDP 
subscribers/  Additional  firm  specific 
reports  such  as  the  Monthly  Compliance 
Report  Cards  and  the  ETJ  will  also  be 
restricted  so  that  NASD  member  firms 
will  only  be  allowed  to  view  their  own 
information. 

Concerns  for  data  protection,  and  the 
system  security  reauirements  needed  to 
encourage  greater  disclosure  of 
proprietary  trading  statistics,  also 
shaped  Nasdaq's  determination  to  make 
NPDP  available  only  to  NASD  member 
firms  and  QIBs.  Nasdaq  believes  that 
these  groups  contain  the  largest  number 
of  market  participants  who  may  benefit 
from  the  availability  of  the  voluntarily- 
disclosed,  Nasdaq-verified,  trading 
volumes  and  related  information 
available  via  the  NPDP  service.  At  the 
same  time,  these  participants  are  also 
the  most  likely  to  possess  the  requisite 
staff  and  resources  to  comply  with 
NPDP  system  security  mandates. 
Moreover,  the  QIBs  defined  in  Rule 
144A  consist  of  entities  registered  with 
various  regulatory  bodies  which  Nasdaq 
believes  provides  an  additional  layer  of 
protection  against  the  improper  use  of 
its  members'  proprietary  trading  data. 
Finally,  the  Rule  144A  QIB  definition 
sought  to  be  relied  on  by  Nasdaq  has 
already  been  adopted  by  the 
Commission  as  a  standard  delineating 
the  characteristics  of  institutional 
market  participants.  As  such.  Nasdaq 
believes  that  this  standard  is  an 
appropriate  starting  point  to  evaluate 
the  commercial  viability  of  its  new  data 
package  during  the  pilot  program.* 

Given  the  commercial  uncertainties 
associated  with  the  launching  of  any 
new  data  product,  Nasdaq  will  be 
establishing  this  new  service  as  a  12 
month  pilot  program  to  evaluate  user 
interest.  As  part  of  that  evaluation. 
Nasdaq  may  experiment  with  the  mix  of 
information  available  in  the  NPDP  by 
adding  and  deleting  various 
components  of  the  package  based  on 
user  feedback. 


identify  the  penon  accessing  its  system  end  to 
verify  that  the  user  is  accessing  the  correct  database. 

'  Daily  Share  volume  Reporu  for  a  Security, 
available  for  viewing  by  all  system  users,  will  be 
compiled  based  on  volunurily-submittad  daily 
figures. 

•  Nasdaq  will  monitor  requests  for  the  NPDP  from 
Institutes  not  meeting  the  QIB  standard  of  Rule 
144A  with  a  view  to  expanding  the  availability  of 
the  data  package  to  those  institutions  consistent 
with  Nasdaq  Tradar.com's  security  limiutiona. 


Nasdaq  believes  the  proposed  rule 
change  is  consistent  with  the  provisions 
of  SacUon  15A(b)(6)  •  of  the  Act.  Nasdaq 
believes  that  the  NPDP  pilot  fosters 
cooperation  and  coordination  with 
persons  engaged  in  facilitating 
transactions  in  seciuities  and  is  not 
designed  to  permit  unfair 
discrimination  between  customers, 
issuers,  brokers  or  dealers. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

Nasdaq  does  not  believe  that  the 
proposed  rule  change  will  result  in  any 
burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  Frdm 
Members,  Participants,  or  Others 

Written  comments  were  neither 
solicited  nor  received. 

m.  Date  of  EfiRBCtiveneM  of  the 
Propoaed  Rule  Change  and  Timing  for 
Commjauon  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Regiater  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  fincw  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

A.  By  order  approve  such  proposed  rule 

change,  or 

B.  Institute  proceedings  to  determine 

whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  SoUcitation  of  Cammenta 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposal  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street.  NW. 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent 


■Section  lSA(b)(6)  requires  the  Commission  to 
determine  that  the  rules  of  the  association  are 
designed  to  prevent  fraudulent  and  manipulative 
acts  and  practices,  to  promote  just  and  equitable 
principles  of  trade,  to  foster  cooperation  and 
coordination  with  persons  engaged  in  regulating, 
clearing,  settling,  processing  infcnmation  with 
respect  to,  and  ^cilitating  transactions  in  securities, 
to  remove  impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market  and  a 
national  market  system,  and  are  not  designed  to 
permit  unfair  discrimination  between  customers, 
issuers,  brokers  or  dealers,  and  in  general,  to  protect 
inveMor*  and  the  public  intaraet. 


amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NASD.  All 
sijbmissions  should  refer  to  the  file 
number  in  the  caption  above  and  should 
be  submitted  by  November  19,  ld98. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.'" 

Margarat  H.  McFarland. 

Deputy  Secretary. 

IFR  Doc.  98-27908  Filed  10-16-98:  8:45  am] 

■aiMOOOM  Mi«-ei-M 
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SECURITIES  AND  EXCHANGE 
COMIMSSION 

[niimiNaa4  40640;  nia  Wo.  SR  usee 

96-07] 

SalMlagulatory  Ofgantzatlons: 
National  SacurWa*  Claaring 
Corporation;  Notica  of  Rling  of  a 
Propoaad  Rula  Clwnga  Expanding  ttta 
AnnuWaa  Proc— aing  Sarvtca 

October  9, 1998. 

Pursuant  to  Section  19(b)(1)  of  the 
Seciuities  Exchange  Act  of  1934 
("Act").'  notice  is  hereby  given  that  on 
June  24. 1998.  the  National  Securities 
Clearing  Corporation  ("NSCC")  filed 
with  the  Securities  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  change,  as  described  in 
Items  I,  n.  and  QI  below,  which  items 
have  been  prepared  primarily  by  NSCC. 
The  Commission  is  publishing  this 
notice  to  solicit  comments  on  the 
proposed  rule  change  frtim  interested 
persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Temu  of  Subatance  of 
the  Proposed  Rule  Change 

The  proposed  rule  change  will  amend 
NSCC's  rules  to  implement  the  second 
phase  of  its  Annuity  Processing  Service 
("APS"). 


n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  tlie  Propoaed  Rule 
Change 

In  its  filing  with  the  Commission. 
NSCC  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  NSCC  has  prepared 
summaries,  set  forth  in  sections  (A).  (B). 
and  (C)  below,  of  the  most  significant 
aspects  of  such  statements.' 

(A)  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

On  September  19, 1997,  the 
Commission  approved  NSCC's  rule 
filing  establishing  APS.*  APS  provides  a 
centralized  communication  link  that 
connects  participating  insurance 
carriers  with  their  multiple  distribution 
channels,  including  broker-dealers, 
banks,  and  the  broker-dealers'  or  banks' 
affiliated  insurance  agencies  where 
appropriate  (collectively, 
"distributors").  Phase  one  of  APS 
provides  NSCC's  participants  with  the 
ability  to  send  and  receive  daily 
information  regarding  underlying  assets, 
and  settlement  of  commission  monies.'* 

The  purpose  of  the  proposed  rule 
change  is  to  implement  phase  two  of 
APS.  Phase  two  will  provide 
distributors  the  ability  to  transmit  to 
insurance  carriers  information 
concerning  annuity  applications  and 
subsequent  premium  payments  and  to 
settle  initial  and  subsequent  premiums. 
In  addition,  insurance  carriers  will  be 
.  able  to  transmit  to  distributors 
information  relating  to  events  and 
transactions  occurring  with  respect  to 
existing  annuity  contracts  that  have 
been  issued  by  the  insurance  carriers. 

The  initial  application  and  initial 
premium  components  of  APS  will  allow 
distributors  to  transmit  information 
related  to  aimuity  applications  and  will 
allow  settlement  of  the  initial  premium 
payments  through  NSCC's  money 
settlement  process.  Distributors  will 
submit  application  information  to 
NSCC.  and  NSCC  will  forward  the 
application  information  to  the  insurance 
carrier  designated  as  recipient  by  the 
distributor. 


'»17  CFR  200.3O-3(aKl2). 
•  15  U.S.C  7aa(b)(l). 


»The  Commission  has  modified  parts  of  these 
statements. 

1  Securities  Exchange  Act  Release  No.  39096 
(September  19,  1997),  62  FR  50416  lorder  approving 
the  establishment  of  APS  and  the  implementation 
ofphaselofAPSI. 

*Id. 


The  subsequent  premium  component 
will  allow  distributors  to  transmit  to 
insurance  carriers  information  related  to 
subsequent  premium  payments  made  by 
annuity  contract  owners.  Distributors 
will  submit  subsequent  premium 
information  to  NSCC,  and  NSCC  will 
forward  the  subsequent  premium 
information  to  the  insurance  carrier 
designated  as  recipient  by  the 
distributor. 

The  proposed  rule  change  will 
provide  that  a  distributor  who  has 
submitted  application  information  or 
subsequent  premiimi  information  to 
NSCC  may  also  include  date  with 
respect  to  the  annuity  contract  owner's 
initial  premium  payment  or  subsequent 
premium  payment.  If  the  information 
regarding  the  initial  or  subsequent 
premium  payment  is  included  with  the 
application  information  or  subsequent 
premium  information,  distributors  and 
carriers  will  settle  these  payments 
through  NSCC's  money  settlement 
system. 

Distributors  will  initiate  initial  and 
subsequent  premium  payment 
settlement  by  submitting  instructions  to 
NSCC.  All  initial  and  subsequent 
premium  payments  submitted  on  a 
business  day  prior  to  that  day's  cutoff 
time  (2:00  pm  Eastern  time)  will  settle 
on  that  day.  Payments  submitted  on  a 
business  day  after  the  cutoff  time  will 
settle  on  the  next  business  day. 
Distributors  will  have  the  ability  to 
cancel  a  previously  submitted 
transaction  on  a  business  day  as  long  as 
the  cancel  instruction  is  initiated  prior 
to  2:00  pm  Eastern  time. 

If  a  distributor  submits  an  instruction 
to  NSCC  to  withdraw  application 
information  and  an  initial  premium 
payment  had  been  originally  submitted 
with  that  application  information,  then 
NSCC  will  not  settle  the  initial  premium 
payment.  A  distributor  will  not  have  the 
ability  to  cancel  a  subsequent  premium 
payment  that  has  been  included  with 
previously  submitted  subsequent 
premium  information. 

The  financial  activity  reporting 
component  will  allow  insurance  carriers 
to  transmit  to  distributors  information 
and  details  about  transactions  and 
events  that  have  occurred  with  respect 
to  existing  annuity  contracts.  An 
example  of  a  transaction  that  may  occur 
with  respect  to  an  annuity  contract  is  a 
contract  owner  initiated  transfer  of 
underlying  annuity  contract  assets  from 
one  subaccoimt  to  another  subaccount. 
An  example  of  an  event  is  a  dividend 
declared  by  an  underlying  fund. 
Distributors  often  use  financial  activity 
information  for  the  monthly  account 
statements  they  send  to  their  customers. 


The  proposed  rule  change  will 
provide  that  if  the  application 
information  submitted  by  a  distributor 
to  NSCC  appears  to  contain  the 
information  required  by  NSCC  but  does 
not  appear  to  contain  the  information 
required  by  the  designated  insurance 
carrier,  NSCC  will  nevertheless  transmit 
the  application  information  to  the 
designated  insurance  carrier  but  will  not 
settle  any  initial  premium  pajrments 
submitted  with  such  information. 
However,  if  the  information  contains 
four  or  more  errors,  NSCC  will  reject  all 
of  the  submitted  information  and  will 
not  settle  any  initial  premium  payments 
submitted  with  such  information. 

NSOC  believes  the  proposed  rule 
change  is  consistent  with  Section  17A  of 
the  Act  because  phase  two  of  APS  will 
facilitate  the  prompt  and  accurate 
clearance  and  settlement  of  securities 
transactions  and  will  in  general  protect 
investors  and  the  public  interest 

(B)  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

NSCC  does  not  believe  that  the 
proposed  rule  change  will  impact  or 
impose  a  burden  on  competition. 

(C)  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

No  written  comments  have  been 
solicited  or  received.  NSCC  will  notify 
the  Commission  of  any  written 
comments  received  by  NSCC. 

m.  Dale  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Tintivg  far 
Commission  Action 

Within  thirty-five  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
ninety  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  NSCC  consents,  the 
Commission  will: 

(A)  By  order  approve  such  proposed 
rule  change  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
argimients  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission.  450  Fifth  Street  NW.. 
Washington.  DC  20549.  Copies  of  the 
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submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule  . 
change  that  are  Hied  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  hxim  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  S52.  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room  in  Washington,  DC.  Copies  of 
such  niing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  NSCC.  All  submissions  should 
refer  to  the  File  No.  SR-NSCC-98-07 
and  should  be  submitted  by  November 
9. 1998. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.* 

Margaret  H.  McFarland. 

Deputy  Secretary. 

(FR  Doc.  9»-27909  Filed  10-16-98:  8:45  am] 

HUMQOOOC  WIV-OI-M 


UMTEO  STATES  SENTENaNO 
COMMISSION 

Sentencing  QuideUnes  for  United 
States  Courts 

agency:  United  States  Sentencing 
Commission. 

ACTION:  Notice  of  (1)  promulgation  of 
temporary,  "emergency"  guideline 
amendment  increasing  the  penalties  for 
(A)  fraud  offenses  involving 
sophisticated  means;  and  (B)  offenses 
involving  a  large  number  of  vulnerable 
victims;  and  (2)  final  action  regarding 
amendments  to  sentencing  guidelines 
and  policy  statements  efl'ective 
November  1, 1998. 

ttJMMARY;  The  United  States  Sentencing 
Commission  hereby  gives  notice  of  the 
following  actions:  (1)  Pursuant  to  the 
Telemarketing  Fraud  Prevention  Act  of 
1998,  Pub.  L.  105-184,  the  Commission 
has  promulgated  temporary,  emergency 
amendments  to  §§2Fl.l  (Fraud  and 
Deceit)  and  3A1.1  (Hate  Crime 
Motivation  and  Vulnerable  Victim)  and 
accompanying  commentary;  (2) 
pursuant  to  its  authority  under  28 
U.S.C.  994(a]  and  (p),  the  Commission 
has  promulgated  amendments  to 
commentary  and  the  statutory  index. 
StiPPlfMENTARV  MFOfMATION:  The 
Telemarketing  Fraud  Prevention  Act  of 
1998  directed  the  Commission  generally 
to  provide  for  substantially  increased 
penalties  for  persons  convicted  of  an 


•l7CFR20a3O-3(a)(12). 


oHense  described  in  section  2326  of  title 
18,  United  States  Code,  in  connection 
with  the  conduct  of  telemarketing  fraud. 
The  temporary,  emergency  amendments 
set  forth  in  this  notice  implement  this 
general  directive  in  a  broader  form  and 
also  respond  to  a  number  of  specific 
requirements  in  the  Act. 

DATES:  The  Commission  has  specified 
an  eRiective  date  of  November  1, 1998 
for  the  emergency  amendments 
increasing  the  penalties  for  fraud 
off^enses  involving  sophisticated  means 
and  ofl^enses  involving  a  large  number  of 
vulnerable  victims,  and  the 
amendments  to  the  commentary  and  the 
statutory  index. 
FOR  FURTHER  INFORMATION  CONTACT: 

Michael  Courlander,  Public  Aff'airs 
OfTicer,  Telephone:  (202)  273-4590. 

Aulhorily:  28  U.S.C  494(a)  and  (p). 
RkJiaitl  P.  Conalmy. 

Chairman. 

1.  Amendment:  Section  2Fl.l(b)  is 
amended  by  striking  subdivision  (3)  and 
all  that  follows  through  the  end  of  the 
subsection  and  inserting  the  following: 

"(3)  If  the  offense  was  committed 
through  mass-marketing,  increase  by  2 
levels. 

(4)  If  the  offense  involved  (A)  a 
misrepresentation  that  the  defendant 
was  acting  on  behalf  of  a  charitable, 
educational,  religious  or  political 
organization,  or  a  government  agency:  or 
(B)  violation  of  any  judicial  or 
administrative  order,  injunction,  decree, 
or  process  not  addressed  elsewhere  in 
the  guidelines,  increase  by  2  levels.  If 
the  resulting  offense  level  is  less  than 
level  10,  increase  to  level  10. 

(5)  If  (A)  the  defendant  relocated,  or 
participated  in  relocating,  a  fraudulent 
scheme  to  another  jurisdiction  to  evade 
law  enforcement  or  regulatory  ofRcials; 
(B)  a  substantial  part  of  a  fraudulent 
scheme  was  committed  from  outside  the 
United  States:  or  (C)  the  offense 
otherwise  involved  sophisticated 
means,  increase  by  2  levels.  If  the 
resulting  offense  level  is  less  than  level 
12,  increase  to  level  12. 

(6)  If  the  offense  involved  (A)  the 
conscious  or  reckless  risk  of  serious 
bodily  injury:  or  (B)  possession  of  a 
dangerous  weapon  (including  a  Hrearm) 
in  connection  with  the  offense,  increase 
by  2  levels.  If  the  resulting  offense  level 
is  less  than  level  13,  increase  to  level  13. 

(7)  If  the  offense— 

(A)  Substantially  jeopardized  the 
safety  and  soundness  of  a  financial 
institution:  or 

(B)  Affected  a  financial  institution 
and  the  defendant  derived  more  than 
SI, 000,000  in  gross  receipts  from  the 
offense,  increase  by  4  levels.  If  the 


resulting  offense  level  is  less  than  level 
24,  increase  to  level  24". 

The  Commentary  to  §2Fl.l  captioned 
"Application  Notes"  is  amended  by 
striking  Application  Note  14  and  all  that 
follows  through  the  end  of  the 
Application  Notes  and  inserting  the 
following: 

"15.  For  purposes  of  subsection 
(b)(5)(B).  'United  States'  means  each  of 
the  50  states,  the  District  of  Columbia, 
the  Commonwealth  of  Puerto  Rico,  the 
United  States  Virgin  Islands,  Guam,  the 
Northern  Mariana  Islands,  and 
American  Samoa. 

For  purposes  of  subsection  (b)(5)(C). 
'sophisticated  means'  means  especially 
complex  or  especially  intricate  offense 
conduct  pertaining  to  the  execution  or 
concealment  of  an  offense.  For  example, 
in  a  telemarketing  scheme,  locating  the 
main  office  of  the  scheme  in  one 
jurisdiction  but  locating  soliciting 
operations  in  another  jurisdiction  would 
ordinarily  indicate  sophisticated  means. 
Conduct  such  as  hiding  assets  or 
transactions,  or  both,  through  the  use  of 
fictitious  entities,  corporate  shells,  or 
offshore  bank  accounts  also  ordinarily 
would  indicate  sophisticated  means. 
The  enhancement  for  sophisticated 
means  under  subsection  (b)(5)(C) 
requires  conduct  that  is  significantly 
more  complex  or  intricate  than  the 
conduct  that  may  form  the  basis  for  an 
enhancement  for  more  than  minimal 
planning  under  subsection  (b)(2)(A). 

If  the  conduct  that  forms  the  basis  for 
an  enhancement  under  subsection  (b)(5) 
is  the  only  conduct  that  forms  the  basis 
for  an  adjustment  under  §  3C1.1 
(Obstruction  of  Justice),  do  not  apply  an 
adjustment  under  §  3C1.1. 

16.  'Financial  institution,'  as  used  in 
this  guideline,  is  defined  to  include  any 
institution  described  in  18  U.S.C.  20. 
656,  657, 1005-1007.  and  1014;  any 
state  or  foreign  bank,  trust  company, 
credit  union,  insurance  company, 
investment  company,  mutual  fund, 
savings  (building  and  loan)  associaticm. 
union  or  employee  pension  fund;  any 
health,  medical  or  hospital  insurance 
association:  brokers  and  dealers 
registered,  or  required  to  be  registered, 
with  the  Securities  and  Exchange 
Commission:  futures  commodity 
merchants  and  commodity  pool 
operators  registered,  or  required  to  be 
registered,  with  the  Commodity  Futures 
Trading  Commission:  and  any  similar 
entity,  whether  or  not  insured  by  the 
federal  government.  'Union  or  employee 
pension  hmd'  and  'any  health,  medical, 
or  hospital  insurance  association,'  as 
used  above,  primarily  include  large 
pension  funds  that  serve  many 
individuals  [e.g..  pension  funds  of  large 
national  and  international 


organizations,  unions,  and  corporations 
doing  substantial  interstate  business), 
and  associations  that  imdertake  to 

Erovide  pension,  disability,  or  other 
enefits  (e.g.,  medical  or  hospitalization 
insurance)  to  large  numbers  of  persons. 

17.  An  offense  shall  be  deemed  to 
have  'substantially  jeopardized  the 
safety  and  soundness  of  a  financial 
institution'  if,  as  a  consequence  of  the 
offense,  the  institution  became 
insolvent:  substantially  reduced  benefits 
to  pensioners  or  insureds:  was  unable 
on  demand  to  refund  fully  any  deposit, 
payment,  or  investment;  was  so 
depleted  of  its  assets  as  to  be  forced  to 
merge  with  another  institution  in  order 
to  continue  active  operations:  or  was 
placed  in  substantial  jeopardy  of  any  of 
the  above. 

18.  'The  defendant  derived  more  than 
$1,000,000  in  gross  receipts  fit>m  the 
offense,'  as  useid  in  subsection  (b)(7)(B). 
generally  means  that  the  gross  receipts 
to  the  defendant  individually,  rather 
than  to  all  participants,  exceeded 

SI  ,000.000.  'Gross  receipts  from  the 
offense'  includes  all  property,  real  or 
personal,  tangible  or  intangible,  which 
is  obtained  directly  or  indirectly  as  a 
result  of  such  offense.  See  18  U.S.C. 
982(a)(4). 

19.  If  the  defendant  is  convicted 
imder  18  U.S.C.  225  (relating  to  a 
continuing  financial  crimes  enterprise), 
the  oRiense  level  is  that  applicable  to  the 
underlying  series  of  offenses  comprising 
the  'continuing  financial  crimes 
enterprise.' 

20.  If  subsection  (b)(7)(A)  or  (B) 
applies,  there  shall  be  a  rebuttable 
presumption  that  the  offiense  involved 
'more  than  minimal  planning.' ". 

The  Commentary  to  §  2F1.1  captioned 
"Application  Notes"  is  amended  by 
redesignating  Notes  3  through  13  as 
Notes  4  through  14.  respectively:  and  by 
inserting  after  Note  2  the  following  new 
Note  3: 

"3.  'Mass-marketing.'  as  used  in 
subsection  (b)(3).  means  a  plan, 
program,  promotion,  or  campaign  that  is 
conducted  through  solicitation  by 
telephone,  mail,  the  Internet,  or  other 
means  to  induce  a  large  number  of 
persons  to  (A)  purchase  goods  or 
services;  (B)  puticipate  in  a  contest  or 
sweepstakes:  or  (C)  invest  for  financial 
profit.  The  enhancement  would  apply, 
for  example,  if  the  defendant  conducted 
or  participated  in  a  telemarketing 
campaign  that  solicited  a  large  number 
of  individuals  to  purchase  fraudulent 
life  insurance  policies.". 

The  Commentary  to  S  2F1.1  captioned 
"Application  Notes"  is  amended  in 
Note  1  by  striking  "§  2Fl.l(b)(3)"  and 
inserting  "§  2F1. 1(b)(4)":  in 
redesignated  Note  5  (formerly  Note  4), 


by  striking  "(b)(3)(A)"  and  inserting 
"(b)(4)(A)":  and  in  redesignated  Note  6 
(formerly  Note  5).  by  striking  "(b)(3)(B)" 
and  inserting  "(b)(4)(B)". 

The  Commentary  to  8  2F1.1  captioned 
"Background"  is  amended  by  inserting 
after  the  fifth  paragraph  the  following 
new  paragraph: 

"Subsection  (b)(5)  implements,  in  a 
broader  form,  the  instruction  to  the 
Commission  in  section  6(c)(2)  of  Public 
Law  105-184.". 

Section  3Al.l(b)  is  amended  to  read 
as  follows: 

"(b)(1)  If  the  defendant  knew  or 
should  have  known  that  a  victim  of  the 
offense  was  a  vulnerable  victim, 
increase  by  2  levels. 

(2)  If  (A)  subdivision  (1)  applies:  and 
(B)  the  offense  involved  a  large  number 
of  vulnerable  victims,  increase  the 
offiense  level  determined  under 
subdivision  (1)  by  2  additional  levels.". 

The  Commentary  to  §  3A1.1  captioned 
"Application  Notes"  is  amended  in 
Note  2  in  the  first  paragraph  by  striking 
'  "victim"  includes  any  person"  before 
"who  is"  and  inserting  "'vulnerable 
victim"  means  a  person  (A)";  and  by 
inserting  after  "(Relevant  Conduct)"  the 
following: 

":  and  (B)  who  is  imusually 
vulnerable  due  to  age,  physical  or 
mental  condition,  or  who  is  otherMrise 
particularly  susceptible  to  the  criminal 
conduct". 

The  Commentary  to  8  3A1.1  captioned 
"Application  Notes"  is  amended  in 
Note  2  in  the  second  paragraph  by 
striking  "where"  each  place  it  appears 
and  inserting  "in  which". 

The  Commentary  to  8  3A1.1  captioned 
"Application  Notes"  is  amended  in 
Note  2  in  the  third  paragraph  by  striking 
"oflbnse  guideline  specifically 
incorporates  this  factor"  and  inserting 
"factor  that  makes  the  person  a 
vulnerable  victim  is  incorporated  in  the 
offense  guideline". 

The  Commentary  to  §  3A1.1  captioned 
"Background"  is  amended  by  adding  at 
the  end  the  following  additional 
paragraph: 

"Subsection  (b)(2)  implements,  in  a 
broader  form,  the  instruction  to  the 
Commission  in  section  6(c)(3)  of  Public 
Uw  105-184.". 

The  Commentary  to  8  2B5.1  captioned 
"Application  Notes"  is  amended  in 
Note  1  by  inserting  "United  States" 
before  "Virgin  Islands". 

Reason  for  Amendment:  This 
amendment  implements,  in  a  broader 
form,  the  directives  to  the  Commission 
in  section  6  of  the  Telemarketing  Fraud 
Prevention  Act  of  1998.  Pub.  L.  105-184 
(the  "Act"). 

The  Act  directs  the  Commission  to 
provide  for  "substantially  increased 


penalties"  for  telemarineting  frauds.  It 
also  more  specifically  requires  that  the 
guidelines  provide  "an  additional 
appropriate  sentencing  enhancement,  if 
the  offense  involved  sophisticated 
means,  including  but  not  limited  to 
sophisticated  concealment  efforts,  such 
as  perpetrating  the  offense  from  outside 
the  United  States,"  and  "an  additional 
appropriate  sentencing  enhancement  for 
cases  in  which  a  large  number  of 
vulnerable  victims,  including  but  not 
limited  to  [telemarketing  fraud  victims 
over  age  55],  are  affiscted  by  a  fraudulent 
scheme  or  schemes." 

TTiis  amendment  responds  to  the 
directives  by  J}uilding  upon  the 
amendments  to  the  fraud  guideline, 
8  2F1.1,  that  were  submitted  to  Congress 
on  May  1, 1998.  [See  Amendment  #2  in 
the  Report  of  the  Commission  entitled 
"Amendments  to  the  Sentencing 
Guidelines"  and  submitted  to  Congress 
on  May  1, 1998.)  Those  amendments 
added  a  specific  offense  characteristic 
for  "mass-marketing,"  which  is  defined 
to  include  telemarketing,  and  a  specific 
offense  characteristic  for  sophisticated 
concealment. 

This  amendment  broadens  the 
"sophisticated  concealment" 
enhancement  to  cover  "sophisticated 
means"  of  executing  or  concealing  a 
fraud  offense.  In  addition,  the 
amendment  increases  the  enhancement 
under  the  vulnerable  victim  guideline, 
8  3A1.1.  for  offenses  that  impact  a  large 
number  of  vulnerable  victims. 

This  amendment  also  makes  a 
conforming  amendment  to  8  2B5.1  in 
the  definition  of  "United  States". 

In  designing  enhancements  that  may 
apply  more  broadly  than  the  Act's 
above-stated  directives  minimally 
require,  the  Commission  acts 
consistently  %vith  other  directives  in  the 
Act  (e.g.,  section  6(c)(4)  (requiring  the 
Commission  to  ensure  that  its 
implementing  amendments  are 
reasonably  consistent  with  other 
relevant  (firectives  to  the  Commission 
and  other  parts  of  the  sentencing 
guidelines))  and  with  its  basic  mandate 
in  sections  991  and  994  of  title  28. 
United  States  Code  (e.g..  28  U.S.C. 
991(b)(1)(B)  (requiring  sentencing 
policies  that  avoid  unwarranted 
disparities  among  similarly  situated 
defendants)). 

2.  Amendment:  The  Commentary  to 
S  2C1.4  captioned  "Background"  is 
amended  by  striking  the  last  sentence. 

The  Commentary  to  8  2J1.1  captioned 
"Application  Notes"  is  amended  in 
Note  2  in  the  third  sentence  by  inserting 
"(a)(1)  and  to  any  offense  under  18 
U.S.C  228(a)(2)  and  (3)"  after  "228": 
and  in  the  fourth  sentence  by  inserting 
"(a)(1)"  after  "228'*. 
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Reason  for  Amendment:  This  is  a  two- 
part  amendment.  First,  this  amendment 
updates  and  corrects  the  background 
commentary  of  §  2Cl  .4,  the  guideline 
that  covers  offenses  involving  unlawful 
compensation  for  federal  employees  and 
bank  officials.  Currently,  the 
background  commentary  states  that  18 
U.S.C.  209  (involving  the  unlawful 
supplementation  of  the  salary  of  various 
federal  employees)  and  18  U.S.C.  1909 
(prohibiting  bank  examiners  from 
performing  any  service  for 
compensation  for  banks  or  bank 
officials)  both  are  misdemeanors  for 
which  the  maximum  term  of 
imprisonment  is  one  year.  Iji  fact, 
however,  as  a  result  of  enacted 
legislation,  the  maximum  term  of 
imprisonment  for  violations  of  18  U.S.C. 
209  is  now  five  years  if  the  conduct  is 
willful.  The  amendment  deletes  the 
sentence  of  the  commentary  that 
describes  the  maximum  term  of 
imprisonment  for  these  offenses. 

Second,  this  amendment  amends  the 
commentary  in  the  contempt  guideline. 
§2)1.1,  pertaining  to  offenses  under  18 
U.S.C.  228  involving  the  willful  failure 
to  pay  court-ordered  child  support.  The 
commentary  notes  that  the  contempt 
guideline  applies  to  second  and 
subsequent  offenses  under  18  U.S.C.  228 
because  a  first  offense  is  a  Class  B       ^ 
misdemeanor  not  covered  by  the 
guidelines. 

However,  in  the  Deadbeat  Parents 
Punishment  Act  of  1998,  Pub.  L.  105- 
187,  Congress  amended  18  U.S.C.  228  to 
add  two  new  violations  of  that  section 
(found  at  18  U.S.C.  228(a)(2)  and  (3)) 
and  to  make  even  the  Hrst  offense  under 
those  new  violations  a  felony  that 
would  be  subject  to  the  guidelines. 
Accordingly,  the  commentary  in  the 
contempt  guideline  is  amended  to 
reflect  that  it  is  only  the  first  offense 
under  a  violation  of  18  U.S.C.  228(a)(1) 
that  is  not  covered  by  the  guideline. 

3.  Amendment:  Appendix  A 
(Statutory  Index)  is  amended  in  the  line 
referenced  to  "18  U.S.C.  924(i)"  by 
striking  "  2A1.1.  2A1.2"  and  inserting 
'•2K2.1": 

by  striking: 

•18  U.S.C.  924(jHn) 2K2.1". 

and  inserting: 

"18  U.S.C  924(j)(l)  2A1.1.  2A1.2". 

"18  U.S.C  924(i)(2)  2A1.3,  2A1.4". 

"18  U.S.C  924(k)-{o)  ....  2K2.1": 

and  by  inserting,  after  the  line  referenced 

to  "18  use  2252"  the  following  new 

line: 

"18  use.  2252A  2G2.2,  2G2.4 ". 

Reason  for  Amendment:  This 
amendment  u[)dates  the  Statutory  Index 
by  adding  a  reference  to  a  recently 
created  offense  (pertaining  to  the  use  of 


a  computer  to  commit  certain  child 
pornography  ofbnses)  and  by  correcting 
the  references  to  a  number  of  firearms 
offenses  in  response  to  congressional 
redesignations  of  those  offenses. 

Specifically,  Congress  recently 
enacted  18  U.S.C.  2252A.  which  makes 
it  unlawful  to  traffic  in.  receive,  or 
possess  child  pornography,  including  by 
computer.  The  amendment  references 
this  offense  to  S  2G2.2  (trafficking  in 
child  pornography)  and  §  2G2.4 
(fKMsession  of  child  pornography). 

In  addition,  in  the  Violent  Crime 
Control  and  Law  Enforcement  Act  of 
1994.  Pub.  L.  103-322,  and  the 
Economic  Espionage  Act  of  1996,  Pub. 
L.  104-294.  Congress  redesignated  a 
number  of  firearms  provisions  in  18 
U.S.C.  924.  The  amendment  changes  the 
references  in  the  Statutory  Index  to  a 
number  of  these  offenses  in  response  to 
the  congressional  redesignations. 

|FR  Doc.  98-27982  Filed  10-16-98:  8:45  am] 

MLLMOOOM  ai»-4»-P 


TENNESSEE  VALLEY  AUTHORITY 
Sunshin*  Act  MwMng 

AOENCY  HOLOINQ  THC  MEET1NO:  Tennessee 

Valley  Authority  (Meeting  No.  1509). 

TIME  AND  date:  9  a.m.  (CDT).  October  21, 

1998. 

PLACE:  Legislative  Plaza  Room  16. 19 

Legislative  Plaza,  Union  and  6th  Streets. 

Nashville.  Tennessee. 

STATUS:  Open. 

AQBOA:  Approval  of  minutes  of  meeting 

held  on  September  23. 1998. 

NewBusineaa 

A — Budget  and  Financing 

Al.  Fiscal  year  1998  Tax-Equivalent 
Payments. 

C — Energy 

Cl.  Abandonment  of  surface  rights 
overlying  coal  and  associated  right  to 
mine  and  remove  such  coal  affecting 
approximately  176.84  acres  of  Koppers 
Coal  Reserve  in  Campbell  County. 
Tennessee  (Tract  No.  EKCR-10). 

C2.  Contract  with  Crisp  &  Crisp,  Inc., 
for  initial  clearing,  restoration,  and 
reclamation  of  ri^t-of-way  areas  to 
support  construction  of  new 
transmission  lines  for  the  eastern  TVA 
region. 

C3.  Contract  with  Southeastern 
Construction  and  Equipment  Company, 
LLC,  for  the  initial  clearing,  restoration, 
and  reclamation  of  right-of-way  areas  to 
support  construction  of  new 
transmission  lines  for  the  central  TVA 
region. 


C4.  Contract  with  ASEA  Brown 
Boveri  Power  Transmission  and 
Distribution  Company,  Inc.,  for  the 
supply  of  power  transformers. 

C5.  Contract  with  Ecolochem,  Inc.,  to 
provide  chemical  management  of 
industrial  chemical  needs,  for  example, 
boiler  cleaners,  laboratory  supplies, 
herbicides,  and  pesticides,  for  all  TVA 
locations. 

E-yReal  Property  Transactions 

El.  Abandonment  of  a  portion  of 
TVA's  Athens-Pulaski  and  Pulaski- 
Fayetteville  transmission  line  easements 
and  right-of-way  in  Giles  County, 
Tennessee,  affecting  approximately  8.16 
acres  designated  in  TVA's  records  as 
Parcels  A  and  B  of  Tract  No  AP-104, 
Parcels  A  and  B  of  Tract  No.  AP-105. 
and  Parcels  A,  B,  and  C  of  Tract  No.  PF- 
3. 

E2.  Grant  of  permanent  easement  to 
the  State  of  Tennessee  affecting 
approximately  34  acres  of  land  on 
Cherokee  Lake  in  Grainger  County, 
Tennessee,  for  improvements  of 
Highways  llW  and  25E  (Tract  No. 
XTCK-61H). 

F— Unclassified 

Fl.  Filing  of  condemnation  cases  to 
acquire  easements  and  right-of-way  for 
an  expansion  to  an  existing  electric 
power  substation  affecting  the  following 
transmission  lines:  Charleston  District- 
Riceville,  Bradley  County,  Tennessee: 
East  Cleveland-Charleston  District, 
Bradley  County,  Tennessee; 
Johnson vi lie- West  Nashville  Tap  to 
Pomona  and  Bums,  Dickson,  Tennessee. 
The  expansion  of  the  Pinhook, 
Tennessee,  Substation  involves  land, 
road,  and  right-of-way  easements  in 
Davidson  County,  Tennessee. 

Information  Items 

1.  Medical  contribution  plan  for 
certain  employees,  retirees,  and 
dependents  not  eligible  for  the  TVA 
Retirement  System  supplement  benefit, 
future  access  to  retiree  medical 
coverage,  future  access  to  contributions 
toward  retiree  health  coverage  costs  for 
Civil  Service  and  Federal  Employees 
Retirement  System  retirees. 

2.  Approval  of  land  exchange  by  the 
United  States  Department  of 
Agriculture,  Forest  Service,  affecting 
approximately  3.7  acres  of  former  TVA 
land  on  Fontana  Lake  in  Swain  County, 
North  Carolina  (Tract  No.  XTFR-3). 

3.  Approval  to  file  a  condemnation 
case  affecting  the  New  Albany-Holly 
Springs  Loop  to  Hickory  Flat 
Transmission  Line  (Tract  No.  THSHF- 
2). 

4.  Approval  to  award  a  fixed-price 
contract  with  General  Electric  Company 


for  the  manufacture  and  turnkey 
installation  of  eight  combustion  turbine 
generating  units  for  operation  beginning 
June  2000. 

5.  Approval  of  land  exchange  by  the 
United  States  Department  of 
Agriculture.  Forest  Service,  affecting 
approximately  2.93  acres  of  former  TVA 
land  on  Watauga  Lake  in  Carter  County, 
Tennessee  (Tract  No.  XTWAR-SO). 

6.  Ratification  and  confirmation  of 
interpretation  of  the  TVA  Act  respect  in 
revenues  from  exchange  power 
arrangements  and  Section  13  in-lieu-of- 

tax  payments. 

.  For  more  information:  Please  call 
TVA  Public  Relations  at  (423)  632-6000, 
Knoxville.  Tennessee.  Information  is 
also  available  at  TVA's  Washington 
Office  (202) 898-2999. 

Dated:  (Dctober  14, 1998. 
Edward  S.  Christenbury, 
General  Counsel  Secretary. 
(FR  Doc.  98-28027  Filed  10-15-98;  10:43 
am) 
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DEPARTMENT  OF  TRANSPORTATION 

Office  of  the  Secretary 

Reports,  Forms  and  Recordkeeping 
Requirements:  Agency  Information 
Collection  Activity  Under  OMB  Review 

AQB4CY:  Office  of  the  Secretary,  DOT. 
action:  Notice^ 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  et  seq.],  this  notice 
announces  that  the  Information 
Collection  Requests  (ICR)  abstracted 
below  have  b^n  forwarded  to  the  Office 
of  Management  and  Budget  (OMB)  for 
review  and  comment.  The  ICRs  describe 
the  nature  of  the  information  collections 
and  their  expected  burden.  The  Federal 
Register  Notice  with  a  60-day  comment 
period  soliciting  comments  on  the 
following  information  collections  was 
published  on  May  29,  1998  |63  FR 
29468-29470). 

DATES:  Comments  must  be  submitted  on 
or  before  November  18, 1998. 

FOR  FURTHER  INFORMATION  CONTACT: 

Michael  Robinson,  NHTSA  hiformation 

Collection  Clearance  Officer  at  (202) 

366-9456. 

SUPPt-BKNTARY  INFORMATION: 

National  Highway  Traffic  Safiety 
Administration  (NHTSA) 

^j;Tit/e:49CFRPart512, 
Confidential  Business  Information. 

OMB  No:  2127-0025. 

Type  of  Request:  Extension  of  a 
currently  approved  Collection. 


Affected  Public:  Vehicle 
manufacturers  and  equipment 
manufacturers. 

Abstract:  NHTSA's  statutory  authority 
at  49  CFR  chapter  301  prohibits,  with 
certain  exceptions,  the  agency  from 
making  public  confidential  information 
which  it  obtains.  On  the  other  hand,  the 
Administrative  Procedure  Act  requires 
all  agencies  to  make  public  all  non- 
confidential information  upon  request. 
(5  U.S.C.  section  552)  and  all  agency 
rules  to  be  supported  by  substantial 
evidence  in  the  public  record  (5  U.S.C. 
section  706).  It  is  therefore  very 
important  for  the  agency  to  promptly 
determine  whether  or  not  information  it 
obtains  should  be  accorded  confidential 
treatment.  NHTSA  therefore 
promulgated  49  CFR  part  512 
Confidential  Business  Information  to 
establish  the  procedure  by  which 
NHTSA  will  consider  claims  that 
information  submitted  to  the  agency,  or 
which  it  otherwise  obtains,  is 
confidential  business  information. 
Because  of  part  512,  both  NHTSA  and 
the  submitters  of  information  for  which 
confidential  treatment  is  requested  are 
now  able  to  ensure  that  confidentiality 
requests  are  properly  substantiated  and 
expeditiously  processed.  Confidential  . 
information  is  obtained  by  the  agency 
for  use  in  all  of  its  activities.  These 
include  investigations,  rulemaking 
actions,  program  planning  and 
management,  and  program  evaluation. 
The  confidential  information  is  needed 
to  ensure  the  agency  has  all  the  relevant 
information  for  decision  making  in 
connection  with  these  activities.  If  part 
512  were  not  in  existence,  the  agency 
would  still  get  this  confidential 
information,  either  provided  voluntarily 
by  the  manufacturers  or  through  its 
information  gathering  powers.  The  only 
difference  would  be  that  the 
determinations  of  whether  the 
information  should  be  accorded 
confidential  treatment  would  be  more 
expensive  and  time  consuming. 
Estimated  Annual  Burden  Hours:  600 

hours. 

(2)  Title:  49  CFR  Part  557,  Petitions 
for  Hearings  on  Notifications  and 
Remedy  on  Defects. 

OMB  Control  Nuntber:  2127-0039. 

Affected  Public:  Persons  (petitioners) 
who  believe  that  a  manufacturer  has 
been  deficient  in  notifying  owners  of  the 
existence  of  a  safety  related  defect  or 
noncompliance,  and  that  the 
manufacturer  has  not  remedied  the 
problem  in  accordance  with  statutory 
requirements,  and  who  wish  redress. 

Abstract:  NHTSA's  statutory  authority 
at  49  U.S.C.  sections  30118(e)  and 
30120(e)  specifies  that,  on  petition  of 
any  interested  person,  NHTSA  may  hold 


hearings  to  determine  whether  a 
manufacturer  of  motor  vehicles  or  motor 
vehicle  equipment  has  met  its  obligation 
to  notify  owners,  purchasers,  and 
dealers  of  vehicles  or  equipment  of  a 
defect  or  noncompliance  and  to  remedy 
a  defect  or  noncompliance  for  Federal 
Motor  Vehicle  Safety  Standards  for 
some  of  the  products  the  manufacturer 
produces.  To  address  these  areas, 
NHTSA  has  promulgated  49  CFR  part 
557.  Petitions  for  Hearings  on 
Notification  and  Remedy  of  Defects, 
which  adopts  a  uniform  regulation  that 
establishes  procedures  to  provide  for 
submission  and  disposition  of  petitions, 
and  to  hold  hearings  on  the  issue  of 
whether  the  manufacturer  has  met  its 
obligation  to  notify  owmers.  distributors, 
and  dealers  of  safety  related  defects  or 
noncompliance  and  to  remedy  the 
problems  by  repair,  repurchase,  or 
replacement.  NHTSA  never  requires  any 
person  to  file  a  petition  under  Part  557. 
Filing  a  petition,  and  providing  the 
information  is  done  entirely  at  the 
discretion  of  the  petitioner. 
Estimated  Annual  Burden  Hours:  21. 
(3)  Title:  49  CFR  Part  552,  Petitions 
for  Rulemaking,  Defect  and 
Noncompliance  Orders. 

Affected  Public:  Any  person  has  a 
statutory  right  to  petition  the  agency  to 
issue  an  order  under  section  30162. 
Abstract:  49  U.S.C  section  30162 
specifies  that  any  interested  person  may 
file  a  petition  with  the  Secretary  of 
Transportation  requesting  the  Secretary 
to  begin  a  proceeding  to  prescribe  a 
motor  vehicle  safety  standard  imder  49 
U.S.C.  chapter  301,  or  to  decide  whether 
to  issue  an  order  under  49  U.S.C. 
section  30118(b).  49  U.S.C.  30111  gives 
the  Secretary  authority  to  prescritw 
motor  vehicle  safety  standards.  49 
U.S.C.  section  30118(b)  gives  the 
Secretary  authority  to  issue  an  order  to 
a  manufacturer  to  notify  vehicle  or 
equipment  owners,  purchasers,  and 
dealers  of  the  defect  or  noncompliance 
and  to  remedy  the  defect  or 
noncompliance.  Section  30162  further 
specifies  that  all  petitions  filed  under  its 
authority  shall  set  forth  the  facts  which 
it  is  claimed  establish  that  an  order  is 
necessary  and  briefly  describe  the  order 
the  Secretary  should  issue.  To 
implement  these  statutory  provisions, 
NHTSA  promulgated  part  552  according 
to  the  informal  rulemaking  provisions  of 
the  Administrative  Procedure  Act  (5 
U.S.C.  553  et  seq.)  This  regulation 
allows  the  agency  to  ensure  that  the 
petitions  filed  under  section  30162  are 
both  properly  substantiated  and 
efficiently  processed.  Under  Part  552. 
any  person  has  a  statutory  right  to 
petition  the  agency  to  issue  an  order 
under  section  30162.  When  NHTSA 
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receives  such  a  petition,  the  agency's 
technical  staff  reviews  the  petition  to 
determine  whether  there  is  a  reasonable 
possibility  that  the  requested  order  will 
be  issued  at  the  end  of  the  appropriate 
proceeding.  If  the  agency  reaches  such 
a  conclusion,  the  petition  is  granted  and 
NHTSA  promptly  commences  the 
appropriate  proceeding  to  issue  the 
order.  The  petition  is  denied  if  NHTSA 
cannot  conclude  that  there  is  a 
reasonable  possibility  that  the  order  will 
be  issued  at  the  end  of  the  appropriate 
proceeding.  NHTSA  is  required  to  grant 
or  deny  any  petitions  within  120  days 
after  agency  receipt  of  the  petition  (49 
U.S.C.  30162(d)).  NHTSA  uses  the 
information  in  the  petition,  together 
with  other  information  it  may  have  or 
obtain,  to  decide  whether  to  grant  or 
deny  the  petition.  Absent  part  552,  any 
person  would  still  have  a  statutory  right 
to  file  a  petition  requesting  the  agency 
to  issue  an  order,  llie  difference  would 
be  that  the  person  preparing  the  petition 
would  not  know  how  to  properly  Hie 
such  a  petition  and  what  information 
should  be  included  in  the  petition. 
Further,  wdthout  part  552.  it  would  take 
the  agency  much  longer  to  evaluate 
these  petitions.  Some  of  the  petitions  for 
rulemaking  filed  under  part  552  ask  for 
complex  technical  changes  to  our  safety 
standards  that  require  the  agency  to 
conduct  testing  or  other  research  to 
leam  if  the  petitions'  allegations  are 
acciutite.  If  these  petitions  were  not 
filed  in  accordance  with  some  specified 
uniform  procedures,  the  agency  would 
not  be  able  to  meet  the  120  day  statutory 
deadline  for  granting  or  denying  the 
petitions. 

Estimated  Annual  Burden  Hours:  100. 

Addresses:  Send  comments,  within  30 
days,  to  the  Office  of  Information  and 
Regulatory  AfEairs.  Office  of 
Management  and  Budget.  725-1 7th 
Street.  NW..  Washington,  DC  20503. 
Attention  DOT  Desk  Officer.  Comments 
are  invited  on:  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
fimctions  of  the  Department,  including 
whether  the  information  will  have 
practical  utility;  the  accuracy  of  the 
Department's  estimate  of  the  burden  of 
the  proposed  information  collection; 
ways  to  enhance  the  quaUty.  utility  and 
clarity  of  the  information  to  be 
collected;  and  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  the  use  of 
automated  collection  tedmiques  or 
other  forms  of  information  technology. 

A  comment  to  OMB  is  most  effective 
if  OMB  receives  it  within  30  days  of 
publication. 
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Issued  in  Washington.  DC.  on  October  13. 
1998. 

Vanester  M.  WilUams. 

Clearance  Officer.  United  States  Department 
of  Transportation. 

(FR  Doc.  98-27919  Filed  10-16-98:  8:45  ami 

■N-UNQ  COM  4t10-«t-P 

DEPARTMENT  OF  TRANSPORTATION 

Offlc*  of  the  S«cr«tary 

Aviation  Proc— dings,  Agrsamants 
Filad  During  tha  Waak  Ending  Octobar 
9.1996 

The  following  Agreements  were  filed 
with  the  Department  of  Transportation 
under  the  provisions  of  49  U.S.C. 
Sections  412  and  414.  Answers  may  be 
filed  within  21  days  of  date  of  filing. 
Docket  Number:  OST-9»-4542 
Date  Filed:  October  5.  1998 
Parties:  Members  of  the  International 

Air  Transport  Association 
Subject: 

PTC12  NMS-ME  0064  dated 
Seotember  29,  1998 

Norttk  Atlantic-Middle  East  expedited 
Resos 

r-l— 002x 

r-2— 044b 

r-3— 054b 

r-4— 064b 

r-5 — 070mm 

r-6— 070rr 

r-7 — 084mm 

r-8 — 092mm 

Intended  effective  date:  November  15. 
1998. 

Docket  Number:  OST-98-4543 

Date  Filed:  October  5.  1998 

Parties:  Members  of  the  International 

Air  Transport  Association 
Subject: 

COMP  telex  Mail  Vote  957 

Group/Individual  Fares  for  Ship 
Grews 

rl — 087aa 

r2— 090 

Intended  efliective  date:  November  1, 
1998. 
Docket  Number:  OST-98-4544 
Date  Filed:  October  5, 1998 
Parties:  Members  of  the  International 

Air  Transport  Association 
Subject: 

PTC12  MATL-EUR  0033  dated 
October  2. 1998 

Mid  Atlantic-Europe  Expedited  Resos 

rl— 002y 

r2— 015v 

r3— 076e 

Intended  effective  date:  November  15. 
1998. 

Docket  Number:  OST-98-4563 
Date  Filed:  October  9, 1998 
Parties:  Members  of  the  International 
Air  Transport  Association 


Subject: 

(1)  PTC3  Telex  Mail  Vote  960.  rl- 
002r,  Reso  016a  Excluded  in 
Australia/New  Zealand 

(2)  PTC2  Telex  Mail  Vote  961,  r2- 
070ca.  Excursion  Fares  within 
Africa 

Intended  effective  date:  (1)  December 
1.  1998;  (2)  March  31.  1999. 
Dorodiy  W.  Walker. 
Federal  Register  Liaison. 
(FR  Doc.  98-27980  Filed  10-16-98:  8:45  am) 
aiLLMo  cooe  4tie-«2-^ 


DEPARTMENT  OF  TRANSPORTATION 

Surfaca  Transportation  Board 
(STB  FInanca  Docket  No.  33663] 

Tlia  Buriington  Northam  and  Santa  Fa 
Railway  Company— Trackaga  Rights 
Examption—  Union  Pacific  Railroad 
Company 

Union  Pacific  Railroad  Company  (UP) 
has  agreed  to  grant  overhead  trackage 
rights  to  The  Burlington  Northern  and 
Santa  Fe  Railway  Company  (BNSF) 
between  Beaumont.  TX.  in  the  vicinity 
of  UP's  milepost  30.17  and  West  Port 
Arthur.  TX.  in  the  vicinity  of  UP's 
milepost  12.7  (Sabine  Branch);  between 
West  Port  Arthur.  TX.  in  the  vicinity  of 
UP's  milepost  0.00  (Sabine  Branch 
milepost  12.7)  and  Port  Arthur,  in  the 
vicinity  of  UP's  milepost  3.21  (Port 
Arthur  Lead);  and  between  Chaison  Jet.. 

TX.  in  the  vicinity  of  milepost  0.0 
(Sabine  Branch  milepost  26.1)  and 

Chaison.  TX,  in  the  vicinity  of  UP's 

milepost  3.3  (Chaison  Spur),  for  a  total 

distance  of  10.58  miles. 
The  transaction  was  expected  to  be 

consummated  on  or  after  October  6. 

1998.' 
The  purpose  of  the  overhead  trackage 

rights  is  to  obtain  competitive  access  to 

additional  industries. 
As  a  condition  to  this  exemption,  any 

employees  affected  by  the  trackage 

rights  will  be  protected  by  the 

conditions  imposed  in  Norfolk  and 

Western  Ry.  Co.— Trackage  Rights— BN, 

354  I.CC.  605  (1978),  as  modified  in 

Mendocino  Coast  Ry.,  Inc.— Lease  and 

Operate,  360  I.CC.  653  (1980). 
This  notice  is  filed  under  49  CFR 

1180.2(d)(7).  If  it  contains  felse  or 


'  Under  40  CFR  llS0.4(g)(l).  ■  trackage  righu 
exemption  it  effective  7  deyt  after  the  notice  ia 
filed.  Although  applicant  indicated  that  the 
proposed  traniaction  tvould  be  consummated  on 
October  1.  1998.  the  notice  was  not  filed  until 
September  29, 1998.  and  thus  the  proposed 
transaction  could  not  be  consummated  before  the 
October  6. 1998  effective  date.  BNSF's 
represenUtive  has  acknowledged  by  telephone  that 
the  transaction  may  not  be  consummated  prior  to 
Octobers.  1998. 


misleading  information,  the  exemption 
is  void  ab  initio.  Petitions  to  revoke  the 
exemption  under  49  U.S.C.  10502(d) 
may  oe  filed  at  any  time.  Ine  tiling  of 
a  petition  to  revoke  will  not 
automatically  stay  the  transaction. 

An  original  ana  10  copies  of  all 
pleadings,  referring  to  STB  Finance 
Docket  No.  33663,  must  be  filed  with 
the  Surface  Transportation  Board,  Office 
of  the  Secretary,  Case  Control  Unit,  1925 
K  Street,  NW.  Washington,  DC  20423- 
0001.  In  addition,  a  copy  of  each 
pleading  must  be  served  on  Yolanda  M. 
Grimes.  The  Burlington  Northern  and 
Santa  Fe  Railway  Company,  P.  O.  Box 
961039.  Fort  Worth.  TX  76161-0039. 

Board  decisions  and  notices  are 
available  on  our  website  at 
"WWW.STB.DOT.GOV." 

Decided:  October  9, 1998. 
By  the  Board,  David  M.  Konschnik. 
Director,  Office  of  Proceedings. 

Vernon  A.  Williams, 

Secretary. 

|FR  Doc.  98-27867  Filed  10-16-98;  8:45  ami 
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DEPARTMENT  OF  TRANSPORTATION 

Surfaca  Tranaportation  Board 
[STB  Dodwt  Na  AB-289  (Sub-Na  4X)] 

Tha  Cantral  Railroad  Company  of 
Indianapolia— DIacontinuance  of 
Sarvica  Examption— in  Clinton, 
Howard  and  Tipton  Countiea.  IN 

On  September  29,  1998,  The  Central 
Railroad  Company  of  Indianapolis 
(CERA)  filed  with  the  Surface 
Transportation  Board  (Board)  a  petition 
under  49  U.S.C.  10502  for  exemption 
from  the  provisions  of  49  U.S.C.  10903- 
10905  '  to  discontinue  service  over  two 


'  CERA  seeks  exemption  from  the  offer  of 
financial  assistance  (OFA)  subsidy  provision  of  49 
U.S.C.  10904.  This  exemption  request  will  be 


segments  of  railroad  (the  Kokomo  Lines) 
owned  by  Norfolk  and  Western  Railway 
Companv  (NW1  extending  from  milepost 
1—41.0  near  Tipton  to  milepost  1-51.8  at 
Kokomo,  and  extending  from  mile{>ost 
TS-183.7  at  Kokomo  to  milepost  TS- 
206.44  at  Frankfort,  a  total  distance  of 
approximately  33.54  miles  in  Clinton, 
Howard  and  Tipton  Counties,  IN.  As 
part  of  the  exemption.  CERA  also  seeks 
to  discontinue  incidental  trackage  rights 
(used  at  various  points  for  interchange 
only)  over  approximately  4.54  miles  of 
NW's  trackage  between  milepost  TS- 
206.44  and  milepost  TS-207.80  near 
Frankfort,  between  milepost  1-39.76  and 
milepost  1-41.0  near  Tipton,  and 
between  milepost  SP-209.28  and 
milepost  SP-211.22  near  Tipton,  in 
Clinton  and  Tipton  Counties,  IN.^  The 
Kokomo  lines  traverse  U.S.  Postal 
Service  Zip  Codes  46039,  46047,  46057, 
46067,  46068, 46072,  46902,  46979  and 
46995.  The  lines  include  the  stations  of 
West  Middleton,  Russiaville,  Forest, 
Michigantovkm,  Tipton,  Jackson, 
Sharpsville,  Fairfield  and  Marshall,  IN. 

The  lines  do  not  contain  federally 
granted  rights-of-way.  Any 
documentation  in  NW's  possession  will 
be  made  available  promptly  to  those 
requesting  it. 

The  interest  of  railroad  employees 
will  be  protected  by  the  conditions  set 
forth  in  Oregon  Short  Line  R.  Co. — 
Abandonment— Goshen.  360  I.CC.  91 
(1979). 

By  issuance  of  this  notice,  the  Board 
is  instituting  an  exemption  proceeding 
pursuant  to  49  U.S.C.  10502(b).  A  final 


addressed  in  the  final  decision.  CERA  also  seeks 
exemption  from  the  public  use  provisions  of  49 
U.S.C  10905.  Hotvever,  because  this  is  a 
discontinuance  proceeding  and  not  an 
abandoiynent,  trail  use/rail  banking  and  public  use 
conditions  are  not  applicable. 

'CERA  desires  to  terminate  service  because  NW 
has  terminated  its  lease  with  CERA  effective  July 
31.  1998.  NW  resumed  providing  all  rail  service  on 
the  lines  as  of  August  1. 1998. 


decision  will  be  issued  by  January  15. 
1999. 

Unless  an  exemption  is  granted  from 
the  OFA  provisions  of  49  U.S.C.  10904. 
any  OFA  to  subsidize  continued  rail 
service  under  49  CFR  1152.27(b)(2)  will 
be  due  no  later  than  10  days  after 
service  of  a  decision  granting  the 
petition  for  exemption.  Each  OFA  must 
be  accompanied  by  a  $1,000  filing  fee. 
See  49  CFR  1002.2(0(25). 

This  proceeding  is  exempt  from 
environmental  reporting  requirements 
under  49  CFR  1105.6(c)  and  from 
historic  reporting  requirements  imder 
1105.8(b). 

All  filings  in  response  to  this  notice 
must  refer  to  STB  Docket  ti6.  AB-289 
(Sub-No.  4X)  and  must  be  sent  to:  (1) 
Surface  Transportation  Board,  Office  of 
the  Secretary,  Case  Control  Unit,  1925  K 
Street.  NW.  Washington,  DC  20423- 
0001;  and  (2)  Karl  Morell,  Ball  Janik, 
LLP,  Suit  225, 1455  F  Street,  NW, 
Washington.  DC  20005. 

Persons  seetung  further  information 
concerning  abandonment  and 
discontinuance  procedures  may  contact 
the  Board's  Office  of  Public  Services  at 
(202)  565-1592  or  refer  to  the  full 
abandonment  or  discontinuance 
regulations  at  49  CFR  part  1152. 
Questions  concerning  environmental 
issues  may  be  directed  to  the  Board's 
Section  of  Environmental  Analysis 
(SEA)  at  (202)  565-1545.  [TDD  for  the 
hearing  impaired  is  available  at  (202) 
565-1695.) 

Board  decisions  and  notices  are 
available  on  our  website  at 
"WWW.STB.DOT.GOV." 

Decided:  October  9. 1998. 
By  the  Board.  David  M.  Konschnik. 
Director,  Office  of  Proceedings. 

Vernon  A.  Williaas. 

Secretary. 
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Corrections 


This  section  of  the  FEDERAL  REGISTER 
contains  editorial  corrections  of  previously 
published  Presidential,  Rule,  Proposed  Rule, 
and  Notice  documents.  These  corrections  are 
prepared  by  the  Office  of  the  Federal 
Register.  Agency  prepared  corrections  are 
issued  as  signed  documents  arx)  appear  in 
the  appropriate  document  categories 
elsewtiere  in  tf)e  issue. 


DEPARTMENT  OF  ENERGY 

F«d«ral  Energy  Regulatory 
Commiselon 

[Dociwt  No.  RP08-432-OOO] 

Croeeroads  Pipeline  Company;  Notice 
of  Compliance  Filing 

Correction 

In  notice  document  98-27129. 
appearing  on  page  54463  in  the  issue  of 
Friday,  October  9.  1998.  the  docket 
number  is  corrected  to  read  as  set  forth 
above. 
iHjJNO  ococ  iao»«i-o 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

(Docket  No.  CP98-80»-000] 


I  Gas  Pipeline  Company; 
Notice  of  Request  Under  Bianltet 
Auttwrizatlon 

Ck)rrection 

In  notice  document  98-27126 
beginning  on  page  54470,  in  the  issue  of 


Friday,  October  9. 1998.  the  docket 
number  was  omitted  and  the  heading  is 
corrected  to  read  as  set  forth  above. 

BILUNQ  COOE  1S06-01-D 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14CFRPart39 

[Docket  No.  M-ANE-ZT-AD;  Amendment  3»- 
10713;  AD98-17-11] 

RIN  2120-AA64 

Airwortliiness  Directives;  Textron 
Lycoming  and  Teledyne  Continental 
Motors  Reciprocating  Engines 

Correction 

In  rule  document  98-22240  beginning 
on  page  44545  in  the  issue  of  Thursday, 
August  20,  1998.  make  the  following 
corrections: 

f  39.19    [Corraclad] 

1.  On  page  44547,  in  the  second 
column,  in  §39.13,  in  the  airworthiness 
directive,  in  the  7th  line.  "O-SBOAlA" 
should  read  "O-360-A1A". 

2.  On  page  44548.  in  the  fourth 
column  of  table  1,  in  the  same  section, 
in  the  6th  entry,  "L-160015-15"  should 
read  "L-16005-15". 

3.  On  the  same  page,  in  the  third 
column  of  table  1,  in  the  same  section, 
in  the  35th  entry,  "5/13/95"  should  read 
"5/3/95". 

4.  On  the  same  page,  in  the  same 
column,  in  the  same  section,  in  the  38th 
entry,  "1/8/95"  should  read  "1/8/96". 
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5.  On  the  same  page,  in  the  same 
column,  in  the  same  section,  in  the  13th 
entry  from  the  bottom,  "3/1/06"  should 
read  "3/1/96". 

6.  On  page  44549,  in  the  third 
column,  in  the  same  section,  in  the  15th 
entry  from  the  bottom,  "2/27/96" 
should  read  "2/7/96". 

BIUJNQ  COOE  1S0641-O 


DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 
26  CFR  Part  1 

[REQ-106177-07] 

RIN  1545-AV18 

Qualified  State  Tuition  Programs 

Correction 

In  proposed  rule  document  98-22465 
beginning  on  page  45019  in  the  issue  of 
Monday,  August  24,  1998.  make  the 
following  correction: 

f  1.529-1    [Corrw:ted] 

On  page  45026,  in  the  second  column, 
in  §  1..529-l(c),  in  deHnition  paragraph 
(2)(i),  in  the  eighth  Hne,  "20  U.S.C. 
108711"  should  read  "20  U.S.C. 
108711". 

BILLINQ  OOOE  1S0S-014 


Monday 
October  19,  1998 


Part  II 


Department  of 
Transportation 

Federal  Aviation  Administration 


14  CFR  Part  65 

Revision  of  Certification  Requirements: 

Aircraft  Dispatchers;  Proposed  Rule 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  65 

[Dociwt  Na  FAA-1996-4553;  Notice  Ho.  M- 
1*1 

RIN  212<MkQ04 

Revision  of  Certification 
Requirements:  Aircraft  Dispatchers 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Notice  of  proposed  rulemakinB 
(NPRM). 

SUMMARY:  The  FAA  proposes  to  amend 
existing  regulation  that  prescribe  the 
eligibility  and  certification  requirements 
for  aircraft  dispatchers.  Current 
regulations  prescribing  these 
requirement  do  not  reflect  the 
signiHcant  technological  advances  that 
have  occurred  in  the  aviation  industry 
and  the  enhancements  in  training  and 
instructional  methods  that  have  affected 
all  aircraft  dispatchers.  The  proposed 
rule  would  consolidate  and  clarify 
eligibility,  knowledge,  ex(>erience.  and 
skill  requirements  for  aircraft 
dispatchers  and  would  enhance  the 
technical  capabilities  and  increase  the 
level  of  professionalism  among  aircraft 
dispatchers.  This  proposal  is  based  on 
the  work  of  the  Dispatch  Working  Group 
of  the  FAA's  Aviation  Rulemaking 
Advisory  Committee. 
DATES:  Comments  must  be  received  on 
or  before  February  16,  1999. 
AOORCSSES:  Comments  on  this  NPRM 
should  be  mailed  or  delivered,  in 
duplicate,  to:  U.S.  Department  of 
Transportation  Dockets.  Docket  No. 
FAA-1998-4553,  400  Seventh  Street, 
SW..  Room  Plaza  401.  Washington.  DC 
20590.  Comments  may  also  be 
submitted  electronically  to  the 
following  Internet  address:  9-NPRM- 
CMTSfaa.dot.gov.  Comments  must  be 
marked  Docket  No.  FAA-1998-4553. 
Comments  may  be  filed  and/or 
examined  in  Room  Plaza  401  weekdays 
between  10:00  a.m.  and  5:00  p.m.. 
except  on  Federal  holidays. 
FOR  FURTHER  INFORMATION  CONTACT: 
Harold  Johnson.  DFW  Flight  Standards 
District  Office.  DFW  Business  Center. 
P.O.  Box  619020.  Federal  Aviation 
Administration.  DRW  Airport.  TX 
75261:  telephone  (817}  222-5259. 
SUPPI.EMBITARY  INFORMATKM: 

Conunents  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  this 
proposed  rule  by  submitting  written 
data,  views,  or  arguments,  as  they  may 


desire.  Comments  relating  to  the 
environmental,  energy,  federalism,  or 
economic  impact  that  might  result  from 
adopting  the  proposals  in  this  notice  are 
also  invited.  Substantive  comments 
should  be  accompanied  by  cost 
estimates,  if  appropriate. 

Comments  should  identify  the 
regulatory  docket  or  notice  number  and 
should  be  submitted  in  triplicate  to  the 
Rules  Docket  address  specified  above. 
All  comments  received  on  or  before  the 
specified  closing  date  for  comments  will 
be  considered  by  the  Administrator 
before  taking  action  on  this  rulemaking. 
The  proposals  contained  in  this  notice 
may  be  changed  in  light  of  comments 
received.  All  comments  received  will  be 
available  both  before  and  after  the 
closing  date,  in  the  Rules  Docket  for 
examination  by  interested  persons. 

A  report  summarizing  each 
substantive  contact  with  FAA  personnel 
concerned  with  this  rulemaking  will  be 
filed  in  the  docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  include  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  'Comments  to  Docket 
No.  FAA-1998-4553."  The  postcard 
will  be  date  stamped  and  mailed  to  the 
commenter. 

Availability  ofthe  NPRM 

An  electronic  copy  of  this  dociunent 
may  be  downloaded  using  a  modem  and 
suitable  communications  software  from 
the  FAA  regulations  section  ofthe 
Fedworld  electronic  bulletin  board 
service  (telephone:  703-321-3339)  or 
the  Government  Printing  Office's 
electronic  bulletin  board  service 
(telephone:  202-512-1661). 

Internet  users  may  reach  the  FAA's 
web  page  at  http://www.faa.gov  or  the 
Government  Printing  Office's  webpage 
at  http://www.access.gpo.gov/nara  for 
access  to  recently  published  rulemaking 
docimients. 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  mail  by  submitting  a  request 
to  the  Federal  Aviation  Administration. 
Office  of  Rulemaking.  800  Independent 
Avenue.  SW.,  Washington,  DC  20591.  or 
by  caUing  (202)  267-9677. 
Communications  must  identify  the 
notice  number  of  this  NPRM. 

Persons  interested  in  being  placed  on 
the  mailing  list  for  future  NPRM's 
should  request  from  the  FAA's  Office  of 
Rulemaking  a  copy  of  Advisory  Circular 
No.  11-2A.  Notice  of  Proposed 
Rulemaking  Distribution  System,  that 
describes  the  appUcation  procedure. 


Background 

In  keeping  with  the  FAA's  policy  of 
reviewing  and  upgrading  regulations  to 
ensure  that  they  are  consistent  with 
changes  in  the  aviation  environment, 
the  FAA,  with  the  assistance  ofthe 
Aviation  Rulemaking  Advisory 
Committee  (ARAC)  has  reviewed  part 
65.  subpart  C.  and  appendix  A  of  14 
CFR  part  65  which  pertain  to  aircraft 
dispatchers.  In  the  preceding  30  years 
few  changes  have  been  made  to  the 
dispatcher  certification  requirements, 
although  numerous  technological 
advances  in  the  aviation  industry  and 
concerns  over  changes  in  operational 
practices  and  training  methods  have 
occurred. 

In  October  1993.  an  industry  task 
force  concluded  an  initial  investigation 
of  part  65.  subpart  C.  The  task  force's 
objective  was  to  determine  whether  part 
65.  subpart  C.  needed  to  be  updated, 
what  specific  sections  required 
updating,  and  whether  industry, 
training  schools,  and  FAA  examiners 
were  of  the  same  opinion.  The  task  force 
was  comprised  of  representatives  of 
airlines,  associations,  unions,  academia. 
and  interested  parties.  The  Airline 
Dispatch  Federation  (ADF)  coordinated 
these  activities.  The  task  force  found 
that  technology  had  outpaced  the 
current  regulations.  The  task  force  also 
found  that  various  designated  examiners 
and  FAA  regional  offices  were 
interpreting  several  ofthe  regulations  in 
a  manner  inconsistent  with  each  other 
and  FAA  headquarters.  The  results  of 
this  informal  task  force  study  were 
presented  at  several  ADF  quarterly 
meetings. 

On  September  27. 1993.  the  Transport 
Workers  Union  Local  542  of  Euless.  TX. 
petitioned  the  FAA  to  request  a 
regulatory  review  of  part  65.  subpart  C. 
and  appendix  A.  On  November  10. 
1993.  the  FAA  requested  the  ARAC  to 
review  the  initial  certification  training 
requirements  of  aircraft  dispatchers.  The 
ARAC  formed  a  "Dispatch  Working 
Group"  to  complete  this  assignment  (59 
FR  3155.  Jan.  20. 1994).  The  ARAC 
tasked  this  working  group  to  conduct  a 
review  ofthe  certification  requirements 
for  aircraft  dispatchera. 

All  of  the  proposals  in  this  NPRM 
have  been  extensively  researched  for  the 
FAA  by  the  Dispatch  Working  Group, 
and  all  proposals  made  in  this  NPRM 
are  based  on  the  ARAC's 
recommendations. 

General  Discussion  ofthe  Proposal 

The  proposals  developed  during  the 
part  65.  subpart  C.  and  appendix  A 
regulatory  review  are  set  forth  in  this 
NPRM  and  cover  a  broad  range  of  issues 


affecting  the  certification  of  aircraft 
dispatchers.  The  proposals  included  in 
this  NPRM  would  accomplish  the 
following: 

1.  Establish  a  minimum  age  to  be 
eligible  to  take  the  knowledge  test 
required  by  current  S  65.55. 

2.  Update  the  experience 
requirements  in  cvurent  §  65.57  for  an 
aircraft  dispatcher  certificate. 

3.  Allow  the  equivalent  experience 
finding  under  current  §  65.57(a)(6)  to  be 
made  only  by  the  Administrator's 
representative  who  is  a  certificated 
aircraft  dispatcher. 

4.  Retain  the  current  basic  dispatch 
certificate  without  introducing  a  system 
of  ratings  or  limitations. 

5.  Eliminate  duplication  of  certain 
educational  requirements  by  relocating 
them  from  ciurent  subpart  C  to 
proposed  appendix  A. 

6.  Relocate  information  concerning 
initial  and  continued  eligibility  for 
dispatcher  certification  courses,  training 
fjBcilities.  instruction,  and  records  from 
current  appendix  A  to  proposed  subpart 
C  of  part  65.  The  goal  of  relocating 
information  as  described  in  this  item 
and  item  5  is  to  include  all  requirements 
other  than  course  content  in  proposed 
subpart  C  and  all  course  content  and 
related  details  in  proposed  appendix  A. 

7.  Add  an  "overview"  paragraph  to 
appendix  A  that  contains  general 
information  about  aircraft  dispatcher 
training  courses. 

9.  Revise  appendix  A  to  include  a 
new  training  outline  that  would  add 
new  subjects,  e.g.  "emergency  and 
abnormal  procedvue." 

9.  Eliminate  sub-category  training 
hoiu"  requirements  from  appendix  A 
while  retaining  total  course  hour 
requirements. 

10.  Introduce  "human  factors" 
training  during  initial  certification 
(proposed  paragraph  VIE  A  of  appendix 
A). 

11.  Introduce  in  appendix  A  a  training 
outline  that  would  allow  training  to 
change  as  technology  changes,  without 
the  need  for  a  rule  change,  by  making 
the  following  changes: 

(a)  State  the  training  outline  in 
general  terms  so  that  future 
technological  enhancement  or  changes 
in  operational  practices  could  be  readily 
added. 

(b)  Link  appendix  A  to  the  Practical 
Test  Standards  (PTS)  Guide,  thus 
allowing  training  requirements  to  be 
revised. 


Principal  Issues 

flevjsjon  of  §  65.53    Eligibility 
Requirements:  Establishment  of  a 
Minimum  Age  for  the  Knowledge  Test 

Section  65.53  would  be  revised  to  add 
a  minimum  age  requirement  of  21  years 
to  be  eligible  to  take  the  knowledge  test. 
The  minimimi  age  requirement  to  be 
eligible  for  an  aircraft  dispatcher 
certificate  would  still  be  23  years  of  age. 
The  FAA  is  adding  this  provision  to 
clear  up  confusion  among  training 
centers  and  to  provide  a  standard 
policy.  Ciurently.  confusion  among 
training  centers  exists  when  prospective 
dispatchers  take  both  the  knowledge 
and  practical  exams  prior  to  reaching 
their  23rd  birthday.  Some  training 
centers  find  this  practice  acceptable  and 
delay  certificate  issuance  until  the  age 
requirement  is  met.  Other  training 
centers  find  this  practice  unacceptable 
and  do  not  allow  an  applicant  to  take 
the  knowledge  test  until  the  applicant  is 
23  years  of  age.  As  a  practical  matter 
adding  a  mip'""'""  age  requirement  of 
21  yean  would  not  be  a  substantive 
change  since  under  cxirrent  §  65.55(b)  a 
passing  grade  on  a  written  test  is  only 
valid  for  24  months  after  the  date  the 
test  is  Riven. 

In  aodition.  the  term  "knowledge 
test"  replaces  "written  test"  because  the 
FAA  believes  the  term  "knowledge  test" 
is  a  more  inclusive  term,  referring  to 
either  test  administered  with  pencil  and 
paper  or  by  computer. 

Finally,  the  FAA  is  proposing  to 
clarify  the  English  language 
requirements  ica  flight  dispatchers.  The 
FAA  has  determined,  for  safety 
concerns,  that  operations  in  the 
National  Airspace  System  (NAS)  require 
a  basic  command  of  the  English 
language.  The  FAA.  however, 
recognizes  that  some  individuals  have  a 
command  ofthe  English  language,  but 
due  to  medical  reasons  may  not  be  able 
to  read,  speak,  or  write  the  English 
language,  e.g..  deaf  individuals. 
Therefore,  to  accommodate  these 
individuals,  the  FAA  is  providing  a 
provision  that  would  permit  limitations 
to  the  placed  on  the  individuals'  flight 
dispatcher  certificate  based  on  medical 
conditions  if  the  Administrator 
determines  it  is  in  the  interest  of  safiety. 
This  would  also  standardize  this 
provision  with  other  parts  of  this 
chapter,  e.g..  part  61. 

Revision  of  §  65.57  Experience  or 
Training  Requirements 

Section  65.57  is  reorganized  to 
provide  more  clarity  to  the  eligibility 
requirements.  The  proposed  regulation 
would  separate  military  experience  from 
part  121  air  carrier  operations 


experience.  This  would  require  that 
specific  experience  be  delineated  to  the 
appropriate  category. 

In  addition,  air  carri«'  operations 
would  be  changed  from  "scheduled  air 
carrier"  to  "part  121  operations"  to 
ensure  that  experience  is  verifiable  and 
applicable.  Experience  as  a  radio 
operator  would  not  longer  be  accepted 
because  the  FAA  has  determined  that 
radio  operators  do  not  have  sufficient 
experience  in  such  subject  areas  as 
meteorology,  weight  and  balance, 
emergency  procedures,  the  applicable 
regulations,  aeronautical  charts,  and 
flight  planning.  In  addition,  the  FAA 
has  determined  that  the  experience  for 
air  traffic  controllers  would  be 
expanded  to  include  "Flight  Service 
Specialist",  since  as  a  job  requirement 
Flight  Service  Specialist  are  required  to 
have  knowledge  and  perform  in  the 
following  areas:  meteorology,  air  traffic 
control,  pilot  briefings,  flight  planning, 
aeronautical  charts  and  emergency 
procedures. 

Current  8  65.57(a)  allows  the 
Administrator  to  find  that  where  other 
duties,  in  addition  to  those  listed  in 
§65.57(a)  (l>-<5),  provide  equivalent 
experience,  an  applicant  is  eligible  for 
an  airanaft  dispatdier  certificate  without 
attending  a  dispatcher  course.  In 
evaluating  equivalent  experience,  as 
proposed,  the  Administrator's 
reiHesentative  must  be  aircraft 
dispatcher  certificated.  This  proposed 
requirement  would  ensure  that  the 
evaluator  has  the  appropriate 
knowledge  base  to  make  a  qualified 
determination. 


Knowledge  and  Skill  Requirements 

Currently  subpart  C  contains 
informaticui  that  is  duplicated  in  the 
appendix  Redundancy  would  be 
eliminated  by  moving  detailed  training 
requirements  set  out  in  current 
§§  65.66(a)  (1)  through  (6)  and  65.59  (a) 
through  (e)  to  appendix  A.  This 
reorganization  would  make  the  rules 
more  dear  and  easier  to  follow. 

Realignment  of  Regulatory 
Requirements  and  Training  Material 

Regulatory  materials  on  obtaining 
approval  of  an  aircraft  dispatcher 
certification  course  covering  required 
training  facilities,  instructions  and 
records  currently  at  the  end  of  appendix 
A  would  be  included  in  subpart  C.  This 
material  vrould  be  relocated  to  proposed 
§§65.61. 65.63.  65.65.  65.67.  and  65.70. 
Since  this  material  contains  what  are  in 
fact  eUgibiUty  requirements,  it  is  more 
appropriate  in  the  text  ofthe  regulation 
than  in  an  appendix.  Section  65.63. 
65.65.  65.67.  and  65.70  would  be  new. 
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As  previously  mentioned,  training 
material  from  the  Knowledge  and  Skill 
Requirements  regulations  that  describe  a 
detailed  course  curriculum  would  be 
moved  into  appendix  A.  With  this 
realignment,  all  mandatory  eligibility 
requirements  would  be  contained  in 
subpart  A.  One  exception  is  that  the 
minimum  number  of  200  course  hours 
is  included  in  proposed  §  65.61(a)  rather 
than  in  appendix  A  as  it  now  is. 

Appendix  A     Revision 

As  mentioned  above,  an  appendix  A 
overview  would  be  added  in  this 
proposal  and  would  contain  information 
regarding  course  topic  information,  use 
of  state  of  the  art  technologies  and 
techniques,  and  air  carrier  specific 
training.  While  all  of  the  listed  material 
must  be  taught,  the  course  order  is 
flexible  and  an  integrated  training 
approach  may  be  used.  Currently, 
blocks  of  material  are  taught  separately, 
yet  the  material  is  interrelated,  so  an 
integrated  training  approach  is 
desirable.  In  addition,  the  proposed 
appendix  would  clarify  that,  while, 
upon  certification  under  this  subpart  a 
new  dispatcher  would  meet  all 
requirements  necessary  to  exercise 
privileges  of  the  aircraft  dispatcher 
certiflcate.  air  carrier  specific  training 
also  may  be  required  by  the  applicable 
operating  rules. 

Appendix  A  would  be  completely 
revised  based  on  technological  advances 
from  the  preceding  30  years  and  those 
that  may  be  anticipated  in  the  future.  A 
specific  detailed  documentation  of 
proposed  changes  in  listed  below  in  the 
"section  by  section"  analysis. 

Subcategory  Elimination  of  Minimum 
Training  Times 

This  NPRM  proposes  a  minimum 
course  hour  content  of  200  training 
hours  (the  current  minimum  is  198 
hours)  (see  proposed  §  65.61(a)). 
Although  the  NPRM  proposes  to 
eliminating  the  subcategory  hour 
requirements  the  two  hour  increase  in 
training  would  accommodate  the 
addition  of  new  topics.  In  addition  the 
training  centers  and  schools  suggested 
that  the  minimum  hours  be  increased. 
Appendix  A  would  be  divided  into 
eight  main  subject  areas  but  would  not 
include  a  minimum  hour  requirement 
for  each  subject  area  as  it  now  does.  By 
eliminating  the  sub-category  hour 
requirement  an  integrated  training 
approach  can  be  more  readily  used.  This 
also  would  allow  training  centers  to 
change  curriculum  as  needs  change  in 
the  future.  Training  centers  that  wish  to 
modify  the  curriculum  as  their  needs 
change  would  submit  the  proposed 


changes  to  their  principle  operations 
inspectors  for  review  and  approval. 

Human  Factors  Training 

An  innovative  concept  in  initial 
certification  training  for  aircraft 
dispatchers  includes  the  introduction  of 
human  factors  training.  This  type  of 
training  is  based  on  a  number  of  human 
performance  variables,  such  as 
communication,  decision-making, 
teamwork,  and  leadership.  Human 
factors  training  for  cockpit  crewmember 
personnel  has  been  conducted  for  years 
and  has  recently  been  made  mandatory 
for  dispatchers  as  well  as  for  flight 
crewmembers  (see  "Air  Carrier  and 
Commercial  Operator  Training 
Programs,"  60  FR  65940,  December  20. 
1995).  Today,  human  factors  experts 
agree  that  the  cockpit  crewmember  is 
just  one  part  of  the  transportation 
system.  Experts  agree  that  Crew 
Resource  Management  (CRM)  training  is 
important  because  it  includes  all 
members  of  the  operational  team  (see 
Advisory  Circular  (AC)  121-32. 
"Dispatch  Resource  Management 
Training"  and  AC  120-51B.  as 
amended.  "Crew  Resource  Management 
Training").  Rather  than  wait  until 
actively  dispatching  flights,  it  is  better 
to  begin  human  factors  training  during 
the  certification  process.  This  would 
provide  maximum  benefit  and  retention 
level  to  the  airman.  In  this  regard, 
human  factors  training  can  be 
established  prior  to  actively  working 
flights.  Of  central  importance  to  human 
factors  training  is  communications  and 
decision  making.  Aircraft  dispatchers 
are  the  communications  nexus  in  the  air 
transportation  system.  Dispatchers 
routinely  communicate  with  and  obtain 
information  from  over  25  groups  of 
aviation  professionals  that  have 
responsibility  for  some  portion  of  the  air 
transportation  system.  Then  dispatchers 
must  analyze,  prioritize,  and 
disseminate  information  as  appropriate. 
Much  of  this  information  can  be 
considered  critical  to  the  safety  of  flight. 
Therefore,  the  FAA  strongly  believes 
human  factors  training  should  be 
required  and  conducted  during  initial 
certiHcation  for  maximum  air 
transportation  safety. 

Basic  Certificate  vs.  Endorsements  and 
Ratings 

The  ARAC.  after  an  extensive 
analysis,  determined  that  it  would  be 
better  to  retain  the  current  certificate 
structure  without  introducing  a  system 
of  rating  or  endorsements.  The  ARAC 
discussed  adding  an  "international" 
endorsement;  however,  this  was  deemed 
unwarranted  due  to  the  complexity  and 
unique  qualities  of  international 


operators.  It  was  felt  that  airline  or 
equipment-specific  training  was  best  left 
to  the  airlines  so  that  it  could  be  tailored 
to  specific  requirements.  Examples  of 
specific  types  of  training  include  twin 
engine  extended  range  operations, 
operations  in  areas  of  magnetic 
unreliability,  and  high  altitude 
operations  at  airports  in  several  South 
AJnerican  airports. 

Future  Technohgical  Advancements 

Technology  and  new  operational 
practices  often  outpace  training  and  the 
regulations  associated  with  training. 
This  subpart,  for  example,  has  not  been 
updated  for  over  30  years.  With  this  in 
mind  the  ARAC's  Dispatch  Working 
Group  explored  ways  to  write  a  training 
outline  that  would  not  quickly  become 
obsolete. 

General  vs.  Specific 

The  proposed  training  outline  in 
appendix  A  is  written  in  general  terms. 
If  very  specific  terms  were  used  in  the 
representation  of  technology  it  could 
become  obsolete  within  several  years. 
Specific  automated  observations 
currently  include  AWQS  (automated 
weather  observing  system).  ASOS 
(automated  surface  observing  system), 
etc.  These  observations  may  not  be  used 
in  the  future,  therefore,  the  proposed 
training  outline  lists  "automated" 
weather  observations. 

Practical  Test  Standards  Guide  (PTS) 

Proposed  appendix  A  contains 
language  that  references  the  PTS  guide 
prepared  and  published  by  the  FAA. 
Through  the  PTS  guide,  the  FAA  is  able 
to  give  examiners  general  guidance  on 
which  subjects  are  appropriate  for 
testing.  From  the  PTS  guide,  an 
examiner  is  able  to  determine  those 
specific  subject  areas  that  are 
appropriate  for  testing  the  knowledge 
and  skills  of  a  candidate  for  an  aircraft 
dispatcher  certificate.  Since  it  is 
virtually  impossible  to  theorize  what 
technological  advancements  are  in  store 
for  the  aviation  community  in  the  future 
and  to  reflect  those  advancements 
specifically  in  part  65.  subpart  C  and 
appendix  A.  it  appears  to  be  desirable 
to  link  the  training  outline  in  appendix 
A  to  a  document  like  the  PTS  guide  that 
can  be  easily  revised  but  that  is  exposed 
to  public  review  and  participation. 


Section>by-Section  Analsrsis 

Part  65 — Certification:  Airmen  Other 
Than  Flight  Crewmembers 

The  proposed  revision  to  part  65. 
subpart  C.  would  update  eligibility, 
knowledge,  experience  and  skill 
requirements  for  initial  certification  of 
aircraft  dispatchers.  The  proposal  would 


revise  and  relocate  regulatory  material 
from  appendix  A  to  subpart  C. 

Section  65.51    Certificate  Required 
Current  §65.51  contains  the  basic 
requirements  for  an  aircraft  dispatcher 
certificate  and  also  requires  each  person 
who  holds  an  aircraft  dispatcher 
certificate  to  present  it  for  inspection 
upon  request  of  the  Administrator  or 
other  authorized  official.  This  section 
remains  unchanged. 

Section  65.53    Eligibility  Requirements: 
General 

Current  §  65.53  contains  eligibility 
requirements  for  aircraft  dispatcher 
certification.  The  proposed  section  is 
mostly  based  on  current  §65.53.  The 
proposed  section  would:  (1)  establish  a 
minimum  age  requirement  of  21  years 
for  taking  the  knowledge  test;  and  (2) 
clarify  the  English  language 
requirements.  These  changes  are  more 
fully  discussed  above  under  the 
Principle  Issues  portion  of  this 
preamble. 

Section  65.55    Knowledge 
Requirements 

Proposed  §  65.55  would  replace  the 
term  "written  test"  with  the  term 
"knowledge  test."  The  FAA  believes  the 
term  "knowledge  test"  is  a  more 
inclusive  term,  referring  to  either  tests 
administered  with  pencil  and  paper  or 
by  computer.  This  change  is  also 
consistent  with  changes  that  have  been 
made  in  other  parts  of  this  chapter  (e.g. 
14  CFR  part  61). 

In  addition,  the  proposal  would  move 
detailed  subject  matter  from  §65.55  to 
appendix  A  of  this  part.  This  proposed 
change  would  eliminate  redundancy 
that  is  currently  in  §§  65.55(a)  (1) 
through  (8)  and  6539  (a)  through  (e). 
Also,  the  detailed  subject  matter  would 
be  described  in  more  general  terms, 
allowing  training  to  change  as 
technology  changes  without  the  need  for 
a  rule  change- 
Finally,  tne  proposed  changes  to  this 
section  would  clarify  that  a  copy  of  the 
knowledge  test  with  the  student's 
documented  results  would  be 
"provided"  to  the  applicant  rather  than 
"sent"  to  the  applicant.  This  change  is 
needed  to  address  computer  testing 
centers  where  test  results  are 
immediately  available  and  do  not  need 
to  be  mailed  to  the  applicant. 

Section  65.57    Experience  or  Training 
Requirements 

Under  this  proposal,  acceptable 
experience,  which  can  be  substituted  for 
completion  of  an  aircraft  dispatcher 
certification  course,  would  he  limited  to 
experience  obtained  in  military 


operations,  in  part  12  operations,  as  an 
air  traffic  controller,  or  as  a  flight 
service  specialist,  unless  an  equivalency 
finding  is  made  under  proposed 
§ 65.57(a)(4).  This  would  eliminate  as 
acceptable  experience  any  pilot, 
meteorologist,  or  dispatch  experience 
obtained  in  any  operation  other  than 
military  or  part  121  operations,  thus,  for 
example,  excluding  experience  obtained 
under  part  135  operations.  (  dispatch 
system  is  not  required  under  part  135.) 

This  proposal  would  also  eliminate 
flight  or  ground  radio  operator 
experience  from  being  considered  as 
acceptable  experience  for  aircraft 
dispatcher  eligibility  as  previously 
discussed  under  the  Principle  Issues 
portion  of  this  preamble. 

Finally,  this  proposed  section  would 
change  the  number  of  years  of 
experience  an  assistant  aircraft 
dispatcher  may  use  to  meet  the 
experience  requirements  for  an  aircraft 
dispatcher  certificate.  Under  the  current 
rule,  an  applicant  for  an  aircraft 
dispatcher  certificate  may  meet  the 
experience  requirements  for  an  aircraft 
dispatcher  certificate  by  demonstrating 
that  he  or  she  has  worked  as  an  assistant 
in  dispatching  aircraft  while  under  the 
direct  supervision  of  a  certificated 
aircraft  dispatcher  for  a  total  of  at  least 
one  out  of  the  two  years  before  the  date 
he  or  she  applies  for  the  certificate. 
Under  this  proposal,  the  number  of 
years  of  assistant  aircraft  dispatcher 
experience  would  change  to  two  out  of 
the  last  three  years  before  the  date  the 
applicant  applies  for  the  certificate.  This 
change  is  being  proposed  to  standardize 
the  number  of  years  of  experience 
required  for  all  accepted  areas  of 
experience  and  to  give  the  assistant 
aircraft  dispatcher  an  additional 
opportunity  to  gain  experience  in  a  ~ 
variety  of  program  areas  similar  to  those 
areas  taught  in  a  certificated  dispatcher 
school  curriculum. 

The  ARAC  recommended  the  changes 
described  above  to  the  current 
experience  requirements  because  of  its 
determination  that  only  the  proposed 
experience  requirements  warrant  being 
considered  equivalent  to  the  instruction 
received  at  an  approved  school.  If  an 
applicant  receives  instruction  at  an 
approved  school,  the  course  must  be 
successfully  completed  within  90  days 
before  the  date  of  application. 

The  ARAC  recommended  that  the 
Administrator's  representative  hold  an 
aircraft  dispatcher  certificate  in  order  to 
ensure  that  the  representative  has  the 
appropriate  knowledge  base  to  make  a 
determination  regarding  equivalent 
experience  for  an  aircraft  dispatcher 
certificate  without  attending  a 
dispatcher  course. 


Section  65.59    Skill  Requirements 

The  current  regulation  outlines 
s|}ecific  topics  and  publications  to  be 
covered  during  the  test,  however,  as 
proposed,  specific  topics  would  be 
deleted  to  reduce  redundancy  within 
regulatory  and  appendix  sections. 
Instead,  proposed  §65.59  would  state 
that  the  test  must  be  based  on  the 
Aircraft  Dispatcher  Practical  Test 
Standards  published  by  the  FAA  on  the 
items  outlined  in  appendix  A  of  part  65. 
No  substantive  changes  to  the 
requirements  have  been  made. 

Section  65.61  Aircraft  Dispatcher 
Certification  Courses:  Content  and 
Minimum  Hours 

Current  §65.61  contains  the  general 
requirements  for  obtaining  approval  of 
an  aircraft  dispatcher  certification 
course.  The  requirements  of  current 
§  65.61  are  in  this  proposal  divided 
between  proposed  §  65.61(a)  and 
proposed  §  65.63(a).  In  addition, 
proposed  §  65.63  would  contain  several 
requirements  now  in  appendix  A. 

Proposed  §  65.61(a)  would  require,  as 
does  current  §  65.61.  that  each  aircraft 
dispatcher  certification  course  must 
provide  instruction  on  those  areas  of 
knowledge  and  topics  listed  in 
appendix  A.  It  would  also  include  the 
proposed  200  course  hour  minimum 
hours.  Currently  the  minimum  hours  are 
contained  in  appendix  A  on  a  subject- 
by-subject  basis. 

Proposed  §  65.61(a)  would  require  a 
course  outline  as  does  the  current  rule 
but.  in  addition,  would  require  that  the 
outline  indicate  the  number  of  hours 
proposed  for  major  topics  and  subtopics 
to  fa«  covered  since  these  hours  would 
no  longer  be  stated  in  appendix  A. 
Proposed  §  65.61(b)  would  also  include 
a  requirement,  now  in  appendix  A. 
paragraph  (a),  that  additional  subject 
headings  can  be  included,  but  that  the 
hours  proposed  for  any  subjects  not 
listed  in  app»endix  A  must  be  in 
addition  to  the  minimum  200  required 
course  htfurs. 

Proposed  §  65.61(c)  would  contain  a 
provision  now  in  paragraph  (f)  of 
appendix  A  that  allows  a  student  to 
receive  credit  for  a  portion  of  the 
required  200  hours  of  instruction  by 
substituting  previous  experience  or 
training.  As  is  currently  the  case,  the 
proposed  rule  would  require  that  the 
basis  for  any  allowance  and  the  total 
hours  credited  must  be  incorporated  in 
the  student's  records. 
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Section  65.63     Aircraft  Dispatcher 
Certification  Courses:  Application, 
Duration,  and  Other  General 
Requirements 

Proposed  §  65.63  is  a  new  section  that 
would  include  in  proposed  paragraph 
(a)  the  letter  application  requirements 
currently  contained  in  §61.61  and  in 
proposed  paragraphs  (b)  through  (e), 
requirements  currently  in  appendix  A 
that  are  more  appropriate  for  the 
operating  rule.  An  applicant  would  be 
required  to  submit  only  two  copies  of 
the  course  outline,  in  place  of  the  three 
copies  currently  required  because  the 
FAA  has  determined  that  three  copies 
are  not  needed  and  that  the  requirement 
imposes  an  unnecessary  economic  cost 
on  the  applicant  and  an  administrative 
burden  on  the  FAA. 

Proposed  §  65.63(b)  would  include 
the  current  24-month  duration  for  FAA 
approval  of  an  aircraft  dispatcher 
certification  course.  The  only 
substantive  change  proposed  is  that  an 
application  for  renewal  would  have  to 
be  submitted  at  least  30  days  before  the 
expiration  date,  currently  it  can  be 
submitted  up  to  60  days  after  the 
expiration  date.  This  change  is  needed 
to  prevent  a  course  hvm  continuing 
beyond  its  expiration  date. 

Proposed  §  65.63(c)  would  contain  the 
current  requirements  for  obtaining 
approval  of  course  revisions. 

Proposed  §  65.63(d)  would  contain 
the  current  provisions  for  cancellation 
of  approval  of  an  aircraft  dispatcher 
certiflcation  course,  whether  at  the 
FAA's  or  the  operator's  initiative.  When 
a  course  approval  is  canceled,  the 
operator  would  have  to  send  to  the  FAA 
any  records  requested  by  the 
Administrator  so  that  they  would  be 
available  if  needed. 

Proposed  §  65.63(e)  would  contain 
most  of  the  current  requirements  that 
apply  to  changes  in  ownership,  name,  or 
location  of  an  approved  course.  Two 
substantive  changes  are  proposed. 
Currently  "approval  of  an  aircraft 
dispatcher  course  may  not  be  continued 
in  eff^ect  after  the  course  has  changed 
owrnership."  Proposed  §  65.63(e)  would 
allow  for  continuation  of  approval  after 
a  change  of  ownership  if  the 
Administrator,  after  an  audit, 
determines  continued  compliance  with 
the  requirements  of  part  65  and  issues 
a  letter  of  approval.  The  other  proposed 
change  would  require  that  the 
Administrator  must  be  notified  in 
writing  withiA  10  days  of  any  changes 
in  ownership,  name,  or  location.  The 
current  rule  requires  notification  of  a 
change  in  location  "without  delay." 
This  change  is  desirable  to  avoid 


differing  interpretations  of  how  much 
time  is  allowed. 

Section  65.65    Training  Facilities 

Proposed  §  65.65  is  a  new  section  that 
would  prescribe  the  training  facilities 
necessary  to  operate  an  approved 
school.  This  proposed  section  is  based 
primarily  on  material  that  is  currently 
provided  for  in  appendix  A.  The 
proposal  would  add  a  requirement  that 
the  training  facility  must  be  so  located 
that  the  students  in  that  facility  are  not 
distracted  by  the  instruction  conducted 
in  other  rooms.  This  proposed 
requirement  would  align  this  section 
with  part  141  of  this  chapter. 

Section  65.67    Instruction 

Proposed  §  65.67  is  a  new  section  that 
would  prescribe  instruction 
requirements  necessary  to  operate  an 
approved  school  that  are  mostly  based 
on  material  that  is  currently  provided 
for  in  appendix  A.  The  maximum 
student-teacher  ratio  would  remain 
unchanged  at  25  to  1.  Currently, 
appendix  A  states  that  approval  of  a 
course  may  not  be  continued  in  effect 
unless  at  least  80  percent  of  students 
who  apply  for  testing  within  90  days 
after  graduation  from  an  approved 
school  are  able  to  qualify  on  the  first 
attempt.  Proposed  §65. 67(b)  would 
continue  the  80  percent  success  rate 
requirement  but  would  apply  the  80 
percent  rate  over  a  24  month  period 
which  would  be  consistent  with 
proposed  §  141.5  (60  FR  41263,  August 
11,  1995). 

Section  65.70    Records 

Proposed  §  65.70  is  a  new  section  that 
would  prescribe  recordkeeping 
requirements  based  on  material 
currently  provided  for  in  appendix  A.  A 
proposed  change  would  allow  schools 
to  discard  records  after  3  years  so  that 
recordkeeping  would  not  become  a 
burden.  This  proposed  change  could 
result  in  significant  cost  savings  to 
dispatcher  schools  since  a  literal 
reading  of  the  ctirrent  regulations  would 
require  these  records  to  be  retained 
indefinitely. 

Appendix  A  to  Part  65— Aircraft 
Dispatcher  Certification  Courses 

The  pro{}osed  overview  paragraph 
introduces  the  specific  minimum  set  of 
topics  that  must  be  covered  in  an 
aircraft  dispatcher  training  course  and 
contains  general  information  about 
those  courses. 

The  individual  subject  hourly 
requirements  (e.g..  Federal  Aviation 
Regulations,  15  classroom  hours; 
meteorology,  75  classroom  hours)  would 
be  eliminated,  and  in  their  place  a  total 


course-hour  minimum  is  proposed  in 
§  61.61(a)  as  discussed  above. 

A  word-by-word  comparison  of 
proposed  appendix  A  with  current 
appendix  A  might  make  it  appear  that 
this  proposal  is  adding  to  the  subject 
areas  to  be  covered.  However,  the  FAA 
understands  that  as  a  practical  matter, 
training  schools,  partially  through  the 
use  of  the  PTS  guide,  are  in  fact 
covering  the  subject  areas  listed  in  the 
proposed  requirements.  In  addition,  by 
using  modem  teaching  methods  and 
training  aids,  it  is  possible  to  cover  the 
proposed  curriculum  without  an 
increase  in  overall  teaching  hours. 

The  proposed  curriculum  is 
considered  necessary  because  of  the 
important  role  of  the  aircraft  dispatcher 
in  maintaining  safety  of  fiight 
operations.  The  aircraft  dispatcher  and 
the  pilot  in  command  are  jointly 
responsible  for  the  authorization  and 
control  of  a  flight  in  accordance  with 
applicable  regulations  and  air  carrier 
procedures.  This  responsibility  extends 
&t)m  the  preparation  for  a  flight  to  its 
conclusion,  and  includes  dealing  with 
emergency  situations. 

Many  of  the  dispatcher's  tasks  require 
familiarity  in  dealing  with  specific 
regulations  and  air  carrier  procedures. 
Others  require  exercising  judgment  to 
deal  with  unique  aspects  of  a  situation. 
Virtually  all  of  these  problem-solving 
activities  require  skill  in  working  with 
the  flight  crew.  Air  Traffic  Control,  and 
members  of  the  Air  Carrier  0]>erations 
Control  and  Maintenance  staff. 

Regulations 

In  addition  to  the  parts  currently 
covered  (subpart  C  of  part  65  and  parts 
25,  91, 121),  it  is  proposed  that  a  course 
must  cover  parts  1,  61,  71, 139,  and  175 
of  chapter  I  of  14  CFR  as  well  as  part 
830  of  the  regulations  of  the  National 
Transportation  Safety  Board.  "Rules 
Pertaining  to  Aircraft  Accidents, 
Incidents,  Overdue  Aircraft,  and  Safety 
Investigation."  Another  addition  to 
appendix  A  training  requirements 
would  be  training  on  the  "General 
Operating  Manual."  that  is,  training  on 
the  common  features  of  a  typical 
certificate  holder's  manual. 

Meteorology 

Meterology  would  be  sub-divided  into 
three  subject  headings;  1)  Basic  Weather 
Studies:  2)  Weather,  Analysis,  and 
Forecasts;  and  3)  Weather  Related 
Hazards.  The  subject  of  meteorology, 
due  to  its  importance,  would  be  updated 
and  expanded  to  provide  greater  detail 
for  instructional  guidance. 
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Navigation 

Navigation  would  be  expanded  to 
provide  ".n  introduction  to  international 
flight  planning  procedures  and 
limitation. 

Aircraft 

Aircraft  would  be  updated  to  provide 
expanded  systems  training  to  ensure 
proper  application  of  this  knowledge. 

Conununications 

Communications  would  be  expanded 
to  include  data  link  conununications  as 
well  as  sources  of  aeronautical 
information. 

Air  Traffic  Control 

Air  traffic  control  would  be  expanded 
to  encompass  areas  of  air  traffic 
management. 

Emergency  and  Abnormal  Procedures 

This  proposed  new  section  would 
address  security;  in  particular, 
identifying,  declaring,  and  reporting 
emergencies. 

Practical  Dispatch  Applications 

This  section  would  replace  the 
current  practical  dispatching  section. 
Practical  dispatch  applications  would 
introduce  the  dispatch  candidate  to 
human  factors  as  applied  to 
decisiomaking,  human  error,  and 
teamwork. 

The  "applied  dispatching"  sub- 
section would  provide  the  student  with 
methods  of  application  for  all  previous 
subject  matter. 

To  ensure  that  future  technological 
advancements  will  be  taught,  this 
proposed  appendix  would  be  linked  to 
the  Practical  Test  Standards  guide.  The 
PTS  is  periodically  revised,  whereas 
regulatory  change  may  not  keep  up  with 
technological  advancements. 

Paperwork  ReductkHi  Act 

Proposed  §§65.63  and  65.70  contain 
information  reporting,  recordkeeping, 
and  3rd  party  notification  requirements. 
As  required  by  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
3507(d)),  the  FAA  has  submitted  a  copy 
of  those  proposed  sections  to  the  Office 
of  Management  and  Budget  (OMB)  for 
its  review. 

Proposed  §  65.63(a]  requires  that  an 
applicant  for  approval  of  an  aircraft 
dispatcher  certification  course  shall 
submit  a  letter  to  the  Administrator 
requesting  approval;  two  copies  of  the 
course  outUne;  a  description  of 
equipment  and  facilities  to  be  used;  and 
a  hst  of  the  instructors  and  their 
qualifications.  This  information  would 
be  necessary  for  the  FAA  to  evaluate  the 
applicant's  qualifications  and 


compUance  with  the  requirements  of 
proposed  subpart  C  of  port  63.  Proposed 
§  65.63(b)  requires  that  a  course  operator 
must  request  renewal  of  an  approved 
aircraft  dispatcher  certification  course 
within  30  days  before  the  expiration 
date  of  the  course.  This  would  allow  the 
FAA  time  to  review  the  course 
operator's  performance  and  continued 
qualification  for  course  approval. 

Proposed  §  65.63(d)  requires  that  a 
course  operator  who  desires  voluntary 
cancellation  of  an  approved  course  must 
send  a  letter  requesting  the  cancellation 
to  the  Administrator.  This  would 
provide  the  FAA  with  the 
documentation  showing  the  reason  for 
the  cancellation.  After  the  course  has 
been  canceled  the  operator  is  required 
to  send  any  records  to  the  FAA  that  the 
Administrator  requests,  so  that  they 
would  be  available  if  needed.  Proposed 
§  65.63(e)  requires  that  a  course  operator 
must  notify  the  Administrator  within  10 
days  of  changing  the  ownership,  name, 
or  location  of  an  approved  course.  This 
would  enable  the  FAA  to  continue  its 
oversight  and  auditing  of  the  course. 
The  FAA  estimates  the  annual 
recordkeeping  burden  for  §  65.63 
compliance  to  be  71  hours  per  year. 

Proposed  §  65.70  requires  that  course 
operators  keep  a  chronological  log  for  3 
years  of  all  instructors,  subjects  covered, 
and  course  examinations  and  results.  In 
addition,  the  course  operator  must 
transmit  to  the  Administrator,  not  later 
than  January  31  of  each  year,  a  report  for 
the  previous  year  that  lists  the  names  of 
all  students  who  graduated,  failed,  or 
withdrew  from  the  course,  together  with 
the  results  of  the  course  or  reasons  for 
withdrawal  for  each  student.  These 
requirements  are  necessary  for  the  FAA 
to  evaluate  the  quaUty  of  the  course  and 
the  operator's  compliance  with  part  65. 
Proposed  §  65.70(b)  requires  the  course 
operator  to  provide  a  written  statement 
of  graduation  to  each  student  who 
successfully  completes  the  approved 
course,  so  that  the  student  has 
documentation  of  his  or  her 
quahfication  to  serve  as  an  aircraft 
dispatcher.  The  FAA  estimates  the 
annual  recordkeeping  burden  for  §  65.70 
compliance  to  be  1440  hours  per  year. 

The  annual  reporting  and 
recordkeeping  burden  for  each  aircraft 
dispatcher  certification  course  operator 
has  not  changed  as  a  result  of  this 
rulemaking.  However,  each  aircraft 
dispatcher  certification  course  operator 
will  be  required  to  update  the  course 
curriculum  and  training  outline,  which 
will  be  a  one  time  occurrence  of 
approxiofiately  up  to  80  hours. 

&ganizations  and  individuals 
desiring  to  submit  comments  on  the 
information  reporting  and 


recordkeeping  requirements  should 
direct  them  to:  U.S.  Department  of 
Transportation  Dockets.  Docket  No. 
t-AA-1 998-45 53.  400  Sevenui  Street. 
SW..  Room  Plaza  401,  Washington.  DC 
20590. 

International  Civil  Aviation 
Organization  and  }cmit  Aviation 
R^ulatioiu 

In  keeping  with  U.S.  obligations 
under  the  Convention  on  International 
Qvil  Aviation,  it  is  FAA  policy  to 
comply  with  ICAO  Standards  and 
Recommended  Practices  to  the 
maximum  extent  practicable.  The  FAA 
is  not  aware  of  any  differences  that  this 
proposal  would  present  if  adopted.  Any 
differences  that  may  be  presented  in 
comments  to  this  proposal,  however, 
will  be  taken  into  consideration. 

EcowMiic  Smnmafy 

This  proposed  rule  is  not  considered 
a  significant  regulatory  action  under 
section  3(f)  of  Executive  Order  12866 
and,  therefore,  is  not  subject  to  review  - 
by  the  Office  of  Management  and 
Budget.  This  proposed  rule  is  not 
considered  significant  under  the 
regulatory  policies  and  procedures  of 
the  Department  of  Transportation  (44  FR 
11034;  February  26. 1979).  This 
proposed  rule  will  not  result  in  (A)  an 
annual  effiect  on  the  economy  of  $100 
miUion  or  more;  (B)  a  major  increase  in 
costs  or  prices  for  consumers, 
individual  industries.  Federal,  State,  or 
local  governments,  agencies,  or 
geographic  regions;  (C)  significant 
adverse  effect  on  competition, 
employment,  investment,  productivity, 
innovation,  or  on  the  abiUty  of  United 
States-based  enterprises  to  compete 
with  foreign-based  enterprises  in 
domestic  or  export  maricets. 

This  proposal  is  intended  to  amend 
existing  regulations  that  define  the 
quahfication  and  certification 
requirements  for  aircraft  dispatchers. 
Ctuient  regulations  prescribing  these 
requirements  do  not  reflect  the 
tedinological  advances  that  have 
occurred  in  the  aviation  industry  nor  do 
these  regulations  reflect  the 
enhancements  in  training  and 
instructional  methods  that  have  affected 
all  aircraft  dispatchers. 

The  FAA  has  determined  that  the 
proposed  rule  will  have  Uttle  or  no  cost 
impact  on  the  aviation  industry  costs. 

The  proposed  rule  will  result  in 
minor  cost  savings  for  dispatcher 
schools  by  reUeving  them  of  the  burden 
to  retain  records  indefinitely. 
Additionally,  the  proposed  rule  would 
consolidate  and  clarify  ehgibiUty, 
knowledge,  experience,  and  skill 
requirements  among  aircraft 
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dispatchers.  Because  the  proposed  rule 
would  have  only  a  minor  effect  on 
existing  costs,  the  FAA  has  not  prepared 
a  full  regulatory  evaluation  for  the 
docket.  The  FAA  solicits  specific  cost 
information  htim  commenters. 

Interaational  Trade  Impact  Analysis 

The  FAA  finds  that  this  proposed  rule 
will  have  no  adverse  impact  on  trade 
opportunities  for  either  U.S.  firms  doing 
business  overseas  or  foreign  Arms  doing 
business  in  the  United  States. 

Regulatory  Flexibility  Determination 

Economic  Impact 

The  Regulatory  Flexibility  Act  of  1980 
(RFA),  as  amended,  was  enacted  by 
Congress  to  ensure  that  small  entities 
are  not  unnecessarily  and 
disproportionately  burdened  by 
Government  regulations.  The  Act 
requires  that  whenever  an  agency 
publishes  a  general  notice  of  proposed 
rulemaking,  an  initial  regulatory 
flexibility  analysis  identifying  the 
economic  impact  on  small  entities,  and 
considering  alternatives  that  may  lessen 
those  impacts  must  be  conducted  if  the 
proposed  rule  would  have  a  signiHcant 
economic  impact  on  a  substantial 
number  of  small  entities. 

This  proposed  rule  would  impact 
entities  regulated  by  part  65.  The  FAA 
believes  there  is  little  or  no  cost  impact 
on  the  aviation  industry  associated  with 
the  proposed  rule.  Therefore,  the  FAA 
certiPies  that  this  proposed  rule  will  not 
have  a  signiHcant  economic  impact  on 
a  substantial  number  of  small  entities. 

Significance 

This  proposed  rulemaking  is  not 
signiPicant  under  Executive  Order  12866 
and.  therefore,  has  not  been  reviewed  by 
the  Office  of  Management  and  Budget. 
This  proposed  rule  is  not  considered 
significant  under  the  regulatory  policies 
and  procedures  of  the  Department  of 
Transportation  (44  FR  11034;  February 
2.  1979). 

Unfunded  Mandates  Rerorm  Act 

Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (the  Act),  enacted  as 
Pub.  L.  104-4  on  March  22,  1995, 
requires  each  Federal  agency,  to  the 
extent  permitted  by  law,  to  prepare  a 
written  assessment  of  the  effects  of  any 
Federal  mandate  in  a  proposed  or  flnal 
agency  rule  that  may  result  in  the 
expenditure  by  State,  local,  and  tribal 
governments,  in  the  aggregate,  or  by  the 
private  sector,  of  SlOO  million  or  more 
(adjusted  annually  for  inflation)  in  any 
one  year.  Section  204(a)  of  the  Act.  2 
U.S.C.  1534(a).  requires  the  Federal 
agency  to  develop  an  effective  process 
to  permit  timely  input  by  elected 


offlcers  (or  their  designees)  of  State, 
local,  and  tribal  governments  on  a 
proposed  "significant  intergovernmental 
mandate."  a  "signiflcant 
intergovernmental  mandate"  under  the 
Act  is  any  provision  in  a  Federal  agency 
regulation  that  would  impose  an 
enforceable  duty  upon  State,  local,  and 
tribal  governments,  in  the  aggregate,  or 
$100  million  (adjusted  annually  for 
inflation)  in  any  one  year.  Section  203 
of  the  Act,  2  U.S.C.  1533,  which 
supplements  section  204(a),  provides 
that  before  establishing  any  regulatory 
requirements  that  might  signiHcantly  or 
uniquely  affect  small  governments,  the 
agency  shall  have  developed  a  plan  that, 
among  other  things,  provides  for  notice 
to  potentially  affected  small 
governments,  if  any.  and  for  a 
meaningful  and  timely  opportunity  to 
provide  input  in  the  development  of 
regulatory  proposals. 

This  rule  does  not  contain  any 
Federal  intergovernmental  or  private 
sector  mandate.  Therefore,  the 
requirements  of  Title  II  of  the  Unfunded 
Mandates  Reform  Act  of  1995  do  not 
apply. 

Federalism  Implications 

The  proposed  regulations  would  not 
have  substantial  direct  effects  on  the 
states,  on  the  relationship  between 
national  government  and  the  states,  or 
on  the  distribution  of  power  and 
responsibilities  among  various  levels  of 
government.  Thus,  in  accordance  with 
Executive  Order  12612.  it  is  determined 
that  this  proposed  regulation  would  not 
have  federalism  implications  warranting 
the  preparation  of  a  Federalism 
Assessment. 

List  ofSubjecU  in  14  CFR  Part  65 

Air  traffic  controllers.  Aircraft, 
Aircraft  dispatchers,  Airmen,  Airports. 
Reporting  and  recordkeeping 
requirements. 

The  Proposed  Amendment 

Accordingly,  the  Federal  Aviation 
Administration  proposes  to  amend  14 
CFR  part  65  as  follows: 

PART  65— CERTIFICATION:  AIRMEN 
OTHER  THAN  FUGHT 
CREWMEMBERS 

1.  The  authority  citation  for  part  65 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40113.  44701- 
44703.  44707.  44709-44711.  45102-45103. 
45301-45302. 

2.  Subpart  C  of  part  65  is  revised  to 
read  as  follows: 

Sutipart  C— Aircraft  DIapatcliers 
65.51    Certificate  required. 


65.53    Eligibility  requirements:  General. 

65.55    Knowledge  requirements. 

65.57    Expwnence  or  training  requirements. 

65.59    Skill  requirements. 

65.61    Aircraft  dispatcher  certification 

courses:  Content  and  minimum  hours. 
65.63    Aircraft  dispatcher  certification 

courses:  Application,  duration,  and  other 

general  requirements. 
65.65    Training  focilities. 
65.67    Instruction. 
65.70    Records. 

SubfMrt  C— Aircraft  Dispatchers 

§66.51    Cartmcats  raquirad. 

(a)  No  person  may  serve  as  an  aircraft 
dispatcher  (exercising  responsibility 
with  the  pilot  in  command  in  the 
operational  control  of  a  flight)  in 
connection  with  any  civil  aircraft  in  air 
commerce  unless  he  has  in  his  personal 
possession  a  current  aircraft  dispatcher 
certificate  issued  under  this  subpart. 

(b)  Each  person  who  holds  an  aircraft 
dispatcher  certificate  shall  present  it  for 
inspection  upon  the  request  of  the 
Administrator  or  an  authorized 
representative  of  the  National 
Transportation  Safety  Board,  or  of  any 
Federal,  State,  or  local  law  enforcement 
officer. 

165.53    Eilglblllty  raqulrwnanta:  QanaraL 

(a)  To  be  eligible  to  take  the  aircraft 
dispatcher  knowledge  test,  a  person 
must  be  at  least  21  years  of  age. 

(b)  To  be  eligible  for  an  aircraft 
dispatcher  certificate,  a  person  must — 

(1)  Be  at  least  23  years  of  age; 

(2)  Be  able  to  read,  speak,  write,  and 
understand  the  English  language.  If  the 
applicant  is  unable  to  meet  one  of  these 
requirements  due  to  medical  reasons, 
then  the  Administrator  may  place  such 
operating  limitations  on  that  certificate 
as  are  necessary  for  the  safe  operation  of  ■ 
aircraft;  and 

(c)  Comply  with  §§65.55. 65.57.  and 
65.59. 

$65.55    Knewtadga  raqulremants. 

(a)  An  applicant  for  an  aircraft 
dispatcher  certificate  must  pass  a 
knowledge  test  on  the  items  outlined  in 
appendix  A  of  this  part. 

(b)  A  report  of  the  test  is  provided  to 
the  applicant.  A  passing  grade  is 
evidence,  for  a  period  of  24  months  after 
the  date  the  test  is  given,  that  the 
applicant  has  complied  with  this 
section. 

165.57    Expartanca  or  training 
raquiramants. 

An  applicant  for  an  aircraft  dispatcher 
certificate  must  present  documentary 
evidence  satisfactory  to  the 
Administrator  that  the  applicant  has  the 
expyerience  prescribed  in  paragraph  (a) 
of  this  section  or  the  training  described 


in  paragraph  (b)  of  this  section  as 
follows: 

(a)  A  toUl  of  at  least  2  out  of  the  last 
3  years  before  the  date  of  application,  in 
any  one  or  in  any  combination  of  the 
following  areas: 

(1)  In  military  operations  as  a — 
(i)  Pilot; 

(ii)  Flight  navigator;  or 
(iii)  Meteorologist 

(2)  In  part  121  operations  as— 
(i)  An  assistant  in  dispatching  air 

carrier  aircraft,  imder  the  direct 
supervision  of  a  dispatcher  certificated 
under  this  subpart; 

(ii)  A  pilot; 

(iii)  A  flight  engineer,  or 

(iv)  A  meteorologist. 

(3)  In  other  aircraft  operations  as  an— 
(i)  Air  Traffic  Controller,  or 
(ii)  Fli^t  Swvice  Specialist. 

(4)  In  other  aircraft  operations, 
perfoiming  other  duties  that  the 
Administrator's  representative,  who 
must  be  a  certificated  aircraft 
dispatcher,  finds  provide  equivalent 
experience. 

(b)  Within  90  days  before  the  date  of 
application,  the  applicant  must 
successfully  complete  a  course  of 
instruction  approved  by  the 
Administrator  as  adequate  for  the 
training  of  an  aircraft  dispatcher. 

%96M    SUM  raquiramants. 

An  apphcant  for  an  aircraft  dispatcher 
certificate  must  pass  a  test  given  by  an 
Administrator's  representative,  who 
must  be  a  certificated  aircraft 
dispatcher.  The  test  must  be  based  on 
the  Aircraft  Dispatcher  Practical  Test 
Standards,  as  published  by  the  FAA.  on 
the  items  outlined  in  appendix  A  of  this 
part. 

168.61    AircrandlapMcharcartHlcMlon 
couraaa:  ContMit  and  minimum  tioura. 

Prior  to  exercising  the  privileges  of  an 
aircraft  dispatcher  certificate, 
satisfoctory  completion  of  initial 
dispatch  training  (provided  by  the  air 
earner)  must  be  accomplished  to  ensure 
comprehensive  coverage  for  that  air 
carrier's  specific  operation,  as  approved 
by  the  Administrator. 

(a)  Each  aircraft  dispatcher 
certification  course  must: 

(1)  Provide  instruction  in  the  areas  of 
knowledge  and  topics  listed  in 
appendix  A  of  this  part; 

(2)  Include  a  minimum  of  200  total 
course  hours;  and 

(3)  Outline  the  maior  topics  and 
subtopics  to  be  covered  and  the  number 
of  hours  proposed  for  each. 

(b)  Additional  subject  headings  for  an 
aircraft  dispatcher  certification  course 
may  also  be  included,  however  the 
hours  proposed  for  any  subjects  not 


listed  in  appendix  A  of  this  part  must 
be  in  addition  to  the  minimum  200  total 
course  hours  required  in  paragraph  (a) 
of  this  section. 

(c)  For  the  purposes  of  meeting 
paragraph  (a)  of  this  section,  a  student 
may  substitute  previous  experience  or 
training  for  a  portion  of  the  200 
ininiiniim  houTS  of  training.  The  course 
operator  determines  the  niunber  of 
hours  of  credit  based  on  an  evaluation 
of  the  experience  and  training  to 
determine  if  the  experience  and  training 
is  provable  and  ccnnparable  to  portions 
of  the  approved  coiuse  cxuriculum. 
Where  credit  is  allowed,  the  basis  for 
allowance  and  the  total  hours  credited 
must  be  incorporated  as  part  of  the 
student's  records,  provided  for  in 
§  65.70(a). 


discontinuing  approval  of  the  course.  If 
a  course  operator  desires  voluntary 
cancellation  of  an  approved  course,  the 
course  operator  shall  send  a  letter 
requesting  cancellation  to  the 
Administrator.  The  operator  will  be 
responsible  for  forwarding  any  records 
to  the  FAA  as  requested  by  the 
Administrator. 

(e)  Change  is  ownership,  name,  or 
location.  When  an  approved  course 
changes  ownership,  tuune,  or  location, 
the  Administrator  must  be  notified  of 
the  change  in  writing  within  10 
businesses  days.  The  Administrator  will 
audit  the  course  for  compliance  with 
this  part  and  issue  a  letter  of  approval 
reflecting  the  changes. 


{66J3    AlrcrertL    . 

:  AppMcaBon.  duration,  and  other 


(a)  Application.  An  appUcant  iot 
approval  of  an  aircraft  dispatchw 
certification  coiuse  shall  submit: 

(1)  A  letter  to  the  Administrator 
requesting  approval; 

(2)  Two  copies  of  the  course  outline; 

(3)  A  description  of  equipment  and 
facilities  to  be  used;  and 

(4)  A  list  of  the  instructors  and  their 
qualifications. 

(b)  Duration  and  renewal.  The 
authority  to  operate  an  approved  aircraft 
dispatcher  certification  course  of  study 
expires  24  months  after  the  last  day  of 
the  month  of  issuance.  Application  for 
renewal  of  an  approved  aircraft 
dispatcher  certification  course  shall  be 
made  by  letter  addressed  to  the 
Administrator  within  30  days  prior  to 
the  expiration  date.  Renewal  of  approval 
will  depend  on  the  course  operator's 
fulfilling  the  current  conditions  of 
course  approval  and  having  a 
satisfactory  record  of  course  operation. 

(c)  Course  revisions.  Requests  for 
revision  of  the  course  outlines,  faciUties. 
and  equipment  shall  be  accompUshed  in 
the  same  manner  estabUshed  for 
securing  approval  of  the  original  course 
of  study.  Proposed  revisions  must  be 
submitted  in  a  format  that  will  allow  an 
entire  page  or  pages  of  the  approved 
outline  to  be  removed  and  replaced  by 
any  approved  revision.  The  list  of 
instructors  may  be  revised  at  any  time 
without  request  for  approval,  provided 
the  m'"'""'m  requirements  of  §  65.67 
are  maintained  and  the  Administrator  is 
notified  in  writing. 

(d)  Cancellation  of  approval.  Failure 
to  meet  or  maintain  any  of  the  standards 
set  forth  in  this  part  for  the  approval  or 
operation  of  an  approved  aircraft 
dispatcher  certification  course  is 
considered  to  be  a  sufficient  reason  for 


fiSJS   Training  I 

An  appUcant  tot  authwity  to  operate 
an  approved  aircraft  dispatcher  course 
of  study  must  have  facilities, 
eqmpment,  and  materials  adequate  to 
provide  each  student  the  theoretical  and 
practical  aspects  of  aircraft  dispatching. 
Each  room,  training  booth,  or  other 
space  used  for  instructional  purposes 
must  be  temperature  controlled,  lighted, 
and  ventilated  to  conform  to  local 
building,  sanitation,  and  health  codes. 
In  addition,  the  training  facility  must  be 
so  located  that  the  students  in  that 
facility  are  not  distracted  by  the 
instruction  conducted  in  other  rooms. 

166.67    Inatructlow. 

(a)  The  number  of  instructors 
available  for  conducting  the  course  of 
study  shall  be  determined  according  to 
the  needs  and  facilities  of  the  applicant. 
However,  the  ratio  of  students  per 
instructor  may  not  exceed  25  students 
for  one  instructor. 

(b)  Approval  of  a  course  shall  not  be 
continued  in  effect  unless  within  the 
last  24  calendar  months  at  least  80 
peitrent  of  the  studmts  or  graduates  who 
applied  for  testing  within  90  days  after 
graduation  from  that  school  passed  the 
practical  test  on  the  first  attempt,  and 
that  test  was  given  by — 

(1)  An  FAA  inspector,  or 

(2)  A  designated  dispatch  examiner. 

(c)  At  least  one  instructor  who 
possesses  an  aircraft  dispatcher 
certificate  must  be  available  for 
coordination  of  the  training  course 
instructicm.  A  certificated  aircraft 
dispatcher  must  actively  participate  in 
the  Practical  Dispatch  Appbcations 
instruction. 


166.70 

(a)  Approval  of  a  course  shall  not  be 
continued  in  effect  unless  the  course 
operator  keeps  an  accurate  record  of 
each  student,  including  chronological 
log  of  all  instructors,  subjects  covered. 
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and  course  examinations  and  results,  for 
a  period  of  not  less  than  3  years.  The 
course  operator  also  must  prepare, 
retain  and  transmit  to  the  Administrator 
>  not  later  than  January  31  of  each  year, 
a  report  containing  the  following 
information  for  the  previous  year: 

(1)  the  names  of  ail  students 
graduated,  together  with  the  results  of 
their  aircraft  dispatcher  certiHcation 
course. 

(2)  The  names  of  all  the  students 
failed  or  withdrawn,  together  with 
results  and  reasons  for  withdrawal. 

(b)  Each  student  who  successfully 
completes  the  approved  aircraft 
dispatcher  certiHcation  course  shall  be 
given  a  written  statement  of  graduation. 

3.  Appendix  A  to  part  65  is  revised  to 
read  as  follows: 

Appendix  A  to  Part  65— Aircraft 
DiqpatiJier  CourMS 

Overview 

This  appendix  sets  forth  the  areas  of 
knowledge  necessary  to  perform  dispatcher 
functions.  The  items  listed  below  indicate 
the  minimum  set  of  topics  that  must  be 
covered  in  a  training  course  for  aircraft 
dispatcher  ceniflcation.  The  order  of 
coverage  is  flexible  and  at  the  discretion  of 
the  approved  school.  For  each  of  these  topics 
listed  below,  coverage  must  include  state  of 
the  art  technologies  and  techniques,  as  vrall 
as  provide  a  foundation  for  knowledge  of 
future  developments.  For  updated 
technological  advancements  refer  to  the 
Practical  Test  Standards  as  published  by  the 
FAA. 

/.  Regulations 

A.  Subpart  C  of  this  part  65: 

B.  Parts  1.  25.  61.  71,  91, 121, 139,  and  175, 
of  this  chapter: 

C  49  CFR  part  830: 

D.  General  Operating  Manual. 

n.  Meteorology ' 

A.  Basic  Weather  Studies 

(1)  The  earth's  motion  and  its  effects  on 
weather. 

(2)  Analysis  of  regional  weather  types, 
characteristics,  and  structure: 

(a)  Maritime. 

(b)  Continental. 

(c)  Polar. 

(d)  Tropical. 

(e)  Combinations  thereof 

(3)  Analysis  of  local  weather  types, 
characteristics,  and  structures  of: 

(a)  Coastal. 

(b)  Mountainous. 

(c)  Island. 

(d)  Plains. 

(e)  Combinations  thereof 
|4)  The  Atmosphere: 

(a)  layers. 

(b)  Composition. 

(c)  Global  Wind  Patterns. 

(d)  Ozone. 
(5)  Pressure: 

(a)  Units  of  Measure. 

(b)  Weather  Systems  Characteristics. 


(c)  Temperature  Effects  on  Pressure. 

(d)  Altimeters. 

(e)  Pressure  Gradient  Force. 

(f)  Pressure  Pattern  Flying  Weather. 

(6)  Wind: 

(a)  Major  Wind  Systems  and  Coriolis  Force. 

(b)  letstreams  and  their  Characteristics. 

(c)  Local  Wind  and  Related  Terms. 

(7)  States  of  Matters: 

(a)  Solids,  Liquid,  and  Gases. 

(b)  Causes  of  change  of  state. 

(8)  Clouds: 

(a)  Composition,  Formation,  and 
Dissipation. 

(b)  Types  and  Associated  Precipitation. 

(c)  Use  of  Cloud  Knowledge  in  Forecasting. 

(9)  Fog: 

(a)  Causes.  Formation,  and  Dissipation. 

(b)  Types. 

(10)  Ice: 

(a)  Causes.  Formation,  and  Dissipation. 

(b)  Types. 

(11)  SUbility/InsUbility: 

(a)  Temperature  Lapse  Rate,  Convection. 

(b)  Adiabatic  Processes. 

(c)  Lifting  Processes. 

(d)  Divergence. 

(e)  Convergence. 

(12)  Turbulence: 

(a)  Jetstream  Associated. 

(b)  Pressure  Pattern  Recognition. 

(c)  Ix>w  Level  Windshear. 

(d)  Mountain  Waves. 

(e)  Thunderstorms. 

(f)  Clear  Air  Turbulence.  ~ 

(13)  Airmasses: 

(a)  Classiflcation  and  Characteristics. 

(b)  Source  Regions. 

(c)  Use  of  Airmass  Knowledge  in 
Forecasting. 

(14)  Fronts:  ', 

(a)  Structure  and  CharacteristicsATertical 
and  Horizontal. 

(b)  Frontal  Types. 

(c)  Frontal  Weather  Flying. 

(15)  Theory  of  Storm  Systems: 

(a)  Thunderstorms. 

(b)  Tornadoes. 

(c)  Hurricanes/Typhoons. 

(d)  Microbursts. 

(e)  Causes,  Formation,  and  Dissipation. 

B.  Weather,  Analysis,  and  Forecasts 

(1)  Observations: 

(a)  Surfece  Ot)servations. 
(i)  Observations  made  by  certified  weather 

observer, 
(ii)  Automated  Weather  Observations. 

(b)  Terminal  Forecasts. 

(c)  Significant  En  route  Reports  and 
Forecasts. 

(i)  Pilot  Reports. 

(ii)  Area  Forecasts. 

(iii)  Sigmets.  Airmets. 

(iv)  Center  Weather  Advisories. 

(d)  Weather  Imagery, 
(i)  Surface  Analysis, 
(ii)  Weather  Depiction, 
(iii)  Significant  Weather  Prognosis, 
(iv)  Winds  and  Temperature  Aloft, 
(v)  Tropopause  Chart, 
(vi)  Composite  Moisture  Stability  Chart, 
(vii)  Surface  Weather  Prognostic  Chart, 
(viii)  Radar  Meteorology, 
(ix)  Satellite  Meteorology, 
(x)  Other  charts  as  applicable. 


(e)  Meteorological  Information  Data 
Collection  Systems. 

(2)  Data  Collection,  Analysis,  and  Forecast 
Facilities. 

(3)  Service  Outlets  Providing  Aviation 
Weather  Products. 

C  Weather  Related  Aircraft  Hazards 

(1)  Crosswinds/Gusts. 

(2)  Contaminated  Runways. 

(3)  Restrictions  to  Surface  Visibility. 

(4)  Turbulence/Windshear. 

(5)  Icing. 

(6)  Thunderstonns/Microbursts. 

(7)  Volcanic  Ash. 

///.  Navigation 

A.  Study  of  the  Earth. 

(1)  Time  reference  and  location  (0 
Longitude,  UTC,  etc.). 

(2)  Definitions. 

(3)  Projections. 

(4)  Charts. 

B.  Chart  reading,  application,  and  use. 
C  National  Airspace  Plan. 

D.  Navigation  Systems. 

E.  Airborne  Navigation  Instruments. 

F.  Instrument  Approach  Procedures. 

(1)  Transition  Procedures. 

(2)  Precision  Approach  Procedures. 

(3)  Non-precision  Approach  Procedures. 

(4)  Minimums  and  the  relationship  to 
weather. 

G.  Special  Navigation  and  Operations. 

(1)  North  Atlantic. 

(2)  Pacific. 

(3)  Global  Differences. 

IV.  Aircraft 

A.  Aircraft  Flight  Manual. 

B.  Systems  Overview. 

(1)  Flight  controls 

(2)  Hydraulics. 

(3)  Electrical. 

(4)  Atr  Conditioning  and  Pressurization. 

(5)  Ice  and  Rain  protection. 

(6)  Avionics,  Communication,  and 
Navigation. 

(7)  Powerplants  and  Auxiliary  Power 
Units. 

(8)  Emergency  and  Abnormal  Procedures. 

(9)  Fuel  Systems  and  Sources. 

C  Minimum  Equipment  List/Configuration 
Deviation  List  (MEL/CDL)  and  Applications. 
D.  Performance. 

(1)  Aircraft  in  general. 

(2)  Principles  of  flight: 

(a)  Group  one  aircraft. 

(b)  Group  two  aircraft. 

(3)  Aircraft  Limitations. 

(4)  Weight  and  Balance. 

(5)  Flight  instrument  errors. 

(6)  Aircraft  p>erformance: 

(a)  Take-off  p)€rfomiance. 

(b)  En  route  performance. 

(c)  Landing  performance. 

V.  Communications 

A.  Regulatory  requirements. , 

B.  Communications  Protocol. 

C  Voice  and  Data  Communications. 

D.  Notice  to  Airmen  (NOTAMS). 

E.  Aeronautical  Publications. 

F.  Abnormal  Procedures. 

W.  Air  Traffic  Control 
A.  Responsibilities. 


B.  Facilities  and  Equipment. 
C  Airspace  classification  and  route 
structure. 

D.  Flight  Plans. 

(1)  Domestic. 

(2)  International. 

E.  Separation  Minimums. 

F.  Priority  Handling. 

G.  Holding  Procedures. 
H.  Traffic  Management. 

Vn.  Emergency  and  Abnormal  Procedures 

A.  Security  measures  on  the  ground. 

B.  Security  measures  in  the  air. 

C.  FAA  responsibility  and  services. 

D.  Collection  and  dissemination  of 
information  on  overdue  or  missing  aircraft. 

E.  Means  of  declaring  an  emergency. 

F.  Responsibility  for  declaring  an 
emergency. 

G.  Required  reporting  of  an  emergency. 
H.  NTSB  reporting  requirements. 

Vm.  Practical  Dispatch  Applications 

A.  Human  Factors. 

(1)  Decisionmaking: 

(a)  Situation  Assessment. 

(b)  Generation  and  Evaluation  of 
Alternatives. 

(i)  Tradeoffs  and  Prioritization, 
(ii)  Contingency  Planning. 

(c)  Support  Tools  and  Technologies. 

(2)  Human  Error: 

(a)  Causes. 

(i)  Individual  and  Organizational  Factors, 
(ii)  Technology-Induced  Error. 

(b)  Prevention. 

(c)  Detection  and  Recovery. 


(3)  Teamwork: 

(a)  Communication  and  Information 
Exchange. 

(b)  Cooperative  and  Distributed  Problem- 
Solving. 

(c)  Resource  Management 

(i)  Air  Traffic  Control  (ATC)  activities  and 
workload. 

(ii)  Flightcrew  activities  and  workload. 

(iii)  Maintenance  activities  and  workload. 

(iv)  Operations  Control  Staff  activities  and 
workload. 

B.  Applied  Dispatching. 

(1)  Briefing  techniques.  Dispatcher,  Pilot. 

(2)  Prefli^t: 

(a)  Safety. 

(b)  Weather  Analysis, 
(i)  Satellite  imagery. 

(ii)  Upper  and  lower  altitude  charts. 

(iii)  Significant  enroute  reports  and 
forecasts 

(iv)  Surface  charts. 

(v)  Sur&ce  observations. 

(vi)  Terminal  forecasts  and  orientation  to 
Eidianced  Weather  Information  System 
(EWINS). 

(c)  NOTAMS  and  airport  conditions. 
(d)Crew. 

(i)  Qualifications, 
(ii)  Limitations. 

(e)  Aircraft, 
(i)  Systems. 

(ii)  Navigation  instruments  and  avionics 
systems, 
(iii)  Flight  instruments, 
(iv)  Operations  manuals  and  MEUCDL. 
(v)  Performance  and  limitations. 

(f)  Fli^t  Planning. 


(i)  Route  of  flight. 

1.  Standard  Instrument  Departures  and 
Standard  Terminal  Arrival  Routes. 

2.  En  route  charts. 

3.  Operational  altitude. 

4.  Departiire  and  arrival  charts, 
(ii)  Minimum  departure  foel. 

1.  Qimb. 

2.  Cruise. 

3.  Descent 

(g)  Weight  and  balance, 
(h)  Economics  of  flight  overview 
(Performance.  Fuel  Tankering). 
(i)  Decision  to  operate  the  flight 
(j)  ATC  flight  plan  filing, 
(k)  Flight  dociunentation. 
(i)  Flight  plan, 
(ii)  Dispatch  release. 

(3)  Authoriie  flight  departure  with 
concurrence  of  pilot  in  command. 

(4)  In-flight  operational  control: 

(a)  Current  situational  awareness. 

(b)  Information  exchange. 

(c)  Amend  original  flight  release  as 
required. 

(5)  Post-Flight 

(a)  Arrival  verification. 

(b)  Weather  delnief. 

(c)  Flight  irr^ularity  reports  as  required. 
Issued  in  Washington.  DC,  on  October  6. 

1998. 

Kichard  O.  Gordon. 

Acting  Director.  Flight  Standards  Service. 

[FR  Doc.  98-27524  Filed  10-16-98;  8:45  am] 
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DEPARTMENT  OF  EDUCATION 

Ust  of  Corraspondence — Offic*  of 
Special  Education  and  RaluMlitativa 
Sarvicaa 

agency:  Department  of  Education. 
ACTION:  List  of  Correspondence  from 
April  1,  1998  tlirougli  June  30. 1998. 

summary:  The  Secretary  is  publishing 
the  following  list  pursuant  to  section 
607(d)  of  the  Individuals  with 
Disabilities  Education  Act  (IDEA).    • 
Under  section  607(d)  of  IDEA,  the 
Secretary  is  required,  on  a  quarterly 
basis,  to  publish  in  the  Federal  Register 
a  list  of  correspondence  from  the 
Department  of  Education  received  by 
individuals  during  the  previous  quarter 
that  describes  the  interpretations  of  the 
Department  of  Education  of  IDEA  or  the 
regulations  that  implement  IDEA. 
FOA  FURTHER  INFORMATION  CONTACT: 
JoLeta  Reynolds  or  Rhonda  Weiss. 
Telephone:  (202)  205-5507.  Individuals 
who  use  a  telecommunications  device 
for  the  deaf  (TDD)  may  call  (202)  205- 
5465  or  the  Federal  Information  Relay 
Service  (FIRS)  at  1-800-877-8339 
between  8  a.m.  and  8  p.m.,  Eastern  time. 
Monday  through  Friday,  except  Federal 
holidays. 

Individuals  with  disabilities  may 
obtain  a  copy  of  this  notice  in  an 
alternate  format  (e.g..  Braille,  large  print, 
audiotape,  or  computer  diskette)  on 
request  to  Katie  Mincey,  Director  of  the 
Alternate  Formats  Center.  Telephone: 
(202)  205-8113. 

SUPPLEMENTARY  INFORMATION:  The 
following  list  identifies  correspondence 
from  the  Department  issued  between 
April  1.  1998  and  June  30. 1998. 

Included  on  the  list  are  those  letters 
that  contain  interpretations  of  the 
requirements  of  IDEA  and  its 
implementing  regulations,  as  well  as 
letters  that  the  Department  believes  will 
assist  the  public  in  understanding  the 
requirements  of  the  law  and  its 
regulations.  The  date  and  topic 
addressed  by  a  letter  are  identified,  and 
summary  information  is  also  provided, 
as  appropriate.  To  protect  the  privacy 
interests  of  the  individual  or  individuals 
involved,  personally  identiTiable 
information  has  been  deleted,  as 
appropriate. 

Fart  A — General  Provisions 

Section  602 — Definitions 

Topic  Addressed:  Use  and  Transfer  of 
Ownership  of  Equipment 

•  Letter  Dated  June  21. 1998  to  Susan 
Goodman.  Esq.,  Assistive  Technology 
Funding  and  Systems  Change  Proiect, 
Washington,  DC,  regarding  transfer  of 


ownership  of  equipment  purchased 
with  Part  B  funds  to  a  State  vocational 
rehabilitation  agency  for  use  by  an 
individual  transitioning  to  and 
participating  in  a  State  vocational 
rehabilitation  services  program  funded 
under  Title  I  of  the  Rehabilitation  Act  of 
1973.  as  amended. 

Part  B — Assistance  for  Education  of  All 
Children  With  Disabilities 

Section  611 — Authorization:  Allotment; 
Use  of  Funds;  Authorization  of 
Appropriations 

Section  619 — Preschool  Grants 

Topic  Addressed:  Distribution  of  IDEA 
State  Grant  Funds 

•  OSEP  Memorandum  98-10  dated 
May  29, 1998,  to  State  Directors  of 
Special  Education,  regarding  State 
Awards,  Set-Aside  Amounts,  and  Flow- 
Through  Funds  for  LEAs. 

Section  612— State  EligibHity 

Topic  Addressed:  Free  Appropriate 
Public  Education  for  Eligible  Youth 
with  Disabilities  Incarcerated  in  Adult 
Prisons 

•  Letter  delivered  May  15. 1998  to 
U.S.  Congressman  Frank  E.  Riggs, 
regarding  the  importance  of  providing 
educational  services  to  disabled  youths 
incarcerated  in  adult  prisons  and  the 
flexibility  afforded  States  in  meeting 
this  statutory  requirement. 

Topic  Addressed:  Least  Restrictive 
Environment 

•  Letter  dated  June  26. 1998  to  U.S. 
Congressman  Wayne  Gilchrest. 
regarding  a  State's  continued  ability 
under  the  IDEA  Amendments  of  1997  to 
place  a  disabled  student  at  a  costly, 
intensive  private  school,  if  that 
placement  is  determined  necessary  for 
that  student  to  receive  FAPE. 


Topic  Addressed:  Interagency 
Coordination 

•  Letter  dated  April  30, 1998  to  U.S. 
Senator  Christopher  J.  Dodd,  regarding 
interagency  financing  of  costly  programs 
designed  by  school  districts  for  students 
whose  disabilities  have  behavioral 
components. 

Topic  Addressed:  Personnel  Standards 

•  Letter  dated  May  14, 1998,  to  Linda 
J.  Garvin,  Pediatric  Registered  Nurse/ 
Advocate,  Oceanside.  California, 
regarding  State  standards  under  Part  B 
for  private  providers  of  special 
education  services. 

Section  614 — Evaluations,  Eligibility 
Determinations,  Individualized 
Education  Programs,  and  Educational 
Placements 

Topic  Addressed:  Individualized 
Education  Programs 

•  OSEP  Memorandum  98-8  to  Chief 
State  School  Officers  and  Directors  of 
Special  Education,  and  letter  dated  May 
27, 1998  to  individual  (personally 
identifiable  information  redacted), 
regarding  effective  date  of  new  lEP 
requirements. 

•  Letter  dated  April  29, 1998  to  Linda 
Garvin,  Educational  Advocate/FEAT, 
Oceanside,  California,  regarding 
presence  of  non-attorney  advocates  at  an 
lEP  meeting. 

Section  615 — Procedural  Safeguards 

•  Topic  Addressed:  Finality  of 
Hearing  Decisions 

•  Letter  dated  April  3, 1998  to  Philip 
A.  Drumheiser,  Advocate  for  Children 
with  Disabilities,  of  Carlisle, 
Pennsylvania,  regarding  Department's 
lack  of  jurisdiction  under  Part  B  to 
review  a  decision  in  a  due  process 
hearing  or  a  decision  from  a  due  process 
hearing  appealed  to  the  State 
educational  agency. 


Topic  Addressed:  General  Supervision       Topic  Addressed:  Student  Discipline 


•  Letter  dated  May  7, 1998  to  Patricia 
A.  Hertzler,  Esq.,  Port  Royal, 
Pennsylvania,  regarding  a  public 
agency's  responsibility  to  maintain,  for 
three  years,  records  demonstrating  that 
all  eligible  children  with  disabilities  are 
provided  FAPE,  consistent  with  their 
lEPs. 

•  Letter  dated  June  22. 1998  to  Donna 
Hutcheson,  Funding  Advocate,  Illinois 
Assistive  Technology  Project,  regarding 
the  responsibilities  of  State  Educational 
Agencies  in  ensuring  the  provision  of 
assistive  technology  devices  and 
services  to  children  with  disabilities. 


•  Letter  dated  May  27, 1998  to 
individual,  (personally  identifiable 
information  redacted),  and  letter  dated 
June  16, 1998  to  individual,  (personally 
identifiable  information  redacted), 
regarding  the  requirements  of  IDEA 
Amendments  of  1997  that  are  applicable 
to  students  whose  disabilities  have 
behavioral  components  and  the 
importance  of  using  positive  behavioral 
interventions  and  supports. 

•  Letter  dated  June  26, 1998  to 
individual,  (personally  identifiable 
information  redacted),  regarding  options 
available  to  school  authorities  in 
disciplining  students  with  disabilities. 


Federal  Register/Vol.  63.  No.  201 /Monday,  October  19.  1998/Notices 


55933 


Part  C— Infants  and  Toddlers  With 
Disabilities  (Previously  Part  H) 

Sections  631-641 

Topic  Addressed:  Period  of  Obligation 
of  Federal  Education  Funds 

•  Letter  dated  May  19. 1998  to 
Howard  A.  Peters  HI,  Secretary,  Illinois 
Etepartment  of  Human  Services, 
regarding  the  Department's  lack  of 
authority  to  grant  a  State's  request  for  an 
extension  of  the  period  of  obligation  of 
any  Federal  grant  funds. 

Section  636— Individualized  Family 
Service  Plan 

Topic  Addressed:  Natural  Environments 

•  Letter  dated  April  27, 1998  to 
individual,  (personally  identifiable 
information  redacted),  regarding  a 
State's  responsibility  to  ensure  the 
provision  of  early  intervention  services 
in  natural  environments,  to  the 
maximum  extent  appropriate  to  the 
needs  of  the  child,  and  the 
Individualized  Family  Service  Plan 
Team's  responsibility  to  determine  the 


location  in  which  those  services  are 
provided. 

Part  D — National  Activities  To  Improve 
Education  of  Children  With  Disabilities 

Section  673 — Personnel  Preparation 

Topic  Addressed:  Professional 
Development 

•  Letter  dated  April  3, 1998  to  Dr. 
David  L.  Porretta,  President,  National 
Consortium  for  Physical  Education  and 
Recreation  for  Individuals  with 
Disabilities,  regarding  priorities  for 
professional  development  programs  for 
adapted  physical  educators. 

Electronic  Access  to  This  Document 

Anyone  may  view  this  document,  as 
well  as  all  other  Department  of 
Education  documents  published  in  the 
Federal  Register,  in  text  or  portable 
document  format  (pdf)  on  the  World 
Wide  Web  at  either  of  the  following 
sites: 

http://ocfo.ed.gov/fedreg.htm 
http://www.ed.gov/news.html 


To  use  the  pdf  you  must  have  the 
Adobe  Acrobat  Reader  Program  with 
Search,  which  is  available  free  at  either 
of  the  previous  sites.  If  you  have 
questions  about  using  the  pdf.  call  the 
U.S.  Government  Printing  Office  at  (202) 
512-1530  or.  toll  free  at  1-888-293- 
6498. 

Anyone  may  also  view  these 
documents  in  text  copy  only  on  an 
electronic  bulletin  board  of  the 
Department.  Telephone:  (202)  219-1511 
or.  toll  free.  1-800-222-4922.  The 
documents  are  located  under  Option 
G — Files/ Announcements.  Bulletins, 
and  Press  Releases. 

Note:  The  official  version  of  a  document  is 
the  docuraent  published  in  the  Federal 
Register. 

(Catalog  of  Federal  Domestic  Assistance 
Number  84.027.  Assistance  to  States  for 
Education  of  Children  with  Disabilities) 

Dated:  October  14. 1998. 
Judith  E.  Heiimann, 

Assistant  Secretary  for  Special  Education  and 

Rehabilitative  Services. 
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REMINDERS 

The  itefns  in  this  list  were 
editorially  compiled  as  an  aid 
to  Federal  Register  users. 
IrKlueion  or  exclusion  from 
this  list  has  no  legal 
significance. 

RULES  QCXNQ  INTO 
EFFECT  OCTOBER  19. 
1998 

AGRICULTURE 

DEPARTMENT 

Agrtcutlural  Marlieting 

Serwioe 

Oranges,  grapefruit. 

tangerines,  arvl  tangelos 

grown  in— 

Florida;  published  10-16-96 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 

ptans;  approval  and 

promulgation;  vanous 

States: 

CaMomia;  published  8-16-98 
Air  quality  planning  purposes; 

dnignation  of  areas: 

Kentudcy;  published  6-18-96 
Hazardous  waste  program 

aultwnzations: 

Delaware;  published  8-18-98 
Superturxl  program: 

Natxxial  oil  arxj  hazardous 
substances  corrbngency 
plar>— 

National  priorities  list 
update;  published  9-18- 
96 
Toxic  substances: 
Lead-based  paint  activities — 
Training  programs 
accreditation  and 
contractors  certification; 
fees;  published  9-2-96 
Signiftcanl  new  uses- 
Amines.  1^ 
cocoafcyltrimethylenedi, 
citrates,  etc.;  published 
8-20-96 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Radio  service,  special: 
Maritime  services- 
Global  maritime  distress 
and  safety  system;  at- 
sea  maintenance 
requirements;  published 
9-18-96 

Radio  stations;  table  of 
assigrvnents: 
Illinois;  published  9-15-98 
Kentucky;  published  9-15-96 

HEALTH  AND  HUMAN 

SERVICES  DEPARTMENT 

Food  and  Drug 

Administration 

Human  drugs: 


Category  II  and  III 
ingredients  (OTC)  not 
recognized  as  safe  and 
effective  or  are 
misbranded;  publistied  4- 
22-96 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Inspector  Qsnsral  Offlcs, 
Hoaith  and  Human  Ssfvlcss 
Dspartmsnt 

Heafth  care  progranra;  fraud 
and  abuse: 

Health  lnsurarx»  Portability 
and  Accountability  Act- 
Medicare  and  State  health 
care  programs; 
exclusions;  legiai 
aultK>rities;  published  9- 
2-98 

TRANSPORTATION 
DEPARTMENT 


Admlnlstralion 

Airworttiirwss  directives: 
Saab;  published  10-2-96 
Textron  Lycoming  et  al.; 
pubbshed  8-20-96 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 
Agricultural  Marfcatlng 
Service 

Beef  promotion  and  research; 
comments  due  l}y  10-27-98; 
published  8-28-96 
AGRICULTURE 
DEPARTMENT 
Animal  and  Plant  Health 
Inspection  Service 
Plant-related  quarantine, 
domestic: 
Mediterrar>ean  fruit  fly; 

comments  due  by  10-26- 

98;  published  8-26-96 
AGRICULTURE 
DEPARTMENT 
Commodity  Credit 
Corporation 

Loan  and  purchase  programs: 
Tobacco;  importer 

assessments;  comments 

due  by  10-29-98; 

published  9-29-96 
AGRICULTURE 
DEPARTMENT 
Farm  Service  Agency 
Program  regulations: 
Guaranteed  farm  loan 

programs:  regulatory 

streamlining;  and 

preferred  lender  program; 

implementation;  comments 

due  by  10-26-98; 

published  9-25-98 
AGRICULTURE 
DEPARTMENT 
Food  Safety  and  Inspection 
Service 
Eggs  and  egg  products: 


She!  eggs;  refrigeration  and 
labeling  requirements; 
comments  due  by  10-26- 
96:  published  6-27-96 

AGRICULTURE 
DEPARTMENT 

Rural  Buslnsss-Coopsratlvs 


Program  regulatiortt: 
Guaranteed  farm  loan 
programs;  regulatory 
Streamlining;  and 
preferred  lender  program; 
implementation;  comments 
due  by  10-26-96; 
published  9-25-98 

AGRICULTURE 
DEPARTMENT 
Rural  Housing  Servles 
Program  regulations: 
Guaranteed  farm  loan 

programs;  regulatory 

streamlining;  and 

preferred  lender  program; 

implemenlation;  comments 

due  by  10-26-98; 

published  9-25-98 

AGRICULTURE 
DEPARTMENT 

Rural  UtHiUse  Ssrvics 

Program  regulations: 
Guaranteed  farm  loan 
programs;  regulatory 
streamlining;  and 
preferred  lender  program; 
implementation;  comments 
due  by  10-26-96; 
published  9-25-96 

COMMERCE  DEPARTMENT 
National  instltuls  of 
Standarda  and  Technology 

Advanced  technology  program; 
revisions;  comments  due  t>y 
10-26-96;  published  9-25-96 

COMMODITY  FUTURES 
TRADING  COMMISSION 

Registration: 
Associated  persons,  floor 
bnkers,  floor  traders  and 
guaranteed  introducing 
tjrokers;  temporary 
licenses;  comments  due 
by  10-26-98;  published  9- 
24-96 

CONSUMER  PRODUCT 
SAFETY  COMMISSION 

Consumer  Product  Safely  Act: 
Multi-purpose  lighters;  child 
resistance  starKlard; 
comments  due  by  10-30- 
98;  published  9-30-98 

DEFENSE  DEPARTMENT 
Army  Department 

Personnel: 
Army  Board  for  Correction 
of  Millitary  Records; 
comnwnts  due  by  10-29- 
98;  published  9-29-98 

DEFENSE  DEPARTMENT 

Personnel: 


Ready  Reserve  screening; 
comments  due  by  10-27- 
96;  published  8-28-96 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 

CaMomia;  comments  due  by 
10-26-96;  published  9-25- 
98 

Hazardous  waste  program 
auttwrizations: 

Massachusetts;  comments 
due  by  10-30-96j 
published  9<30-96 

Pesticides;  tolerances  in  food, 
animal  feeds,  and  raw 
agricultural  commodities: 
Deltametfirin;  comments  due 

by  10-26-96;  published  8- 

26-96 
Tridopyr,  comments  due  by 

10-26-96;  published  6-26- 

98 

Solid  wastes: 
Products  containing 
recovered  materials; 
Comprehensive 
procurement  guideline: 
comments  due  t>y  10-26- 
98;  published  6-26-96 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Corrvrxx)  carrier  services: 
Access  charges- 
Incumbent  local  exchartge 
carriers;  reform  and 
pricing  flexitiility; 
rijlemaking  petitions; 
comments  due  by  10- 
26-96;  published  10-9- 
98 
Streamlined  contributor 
reporting  requirements; 
biennial  regulatory  review; 
comments  due  by  10-30- 
98;  published  10-8-96 
Terminal  equipment, 
connection  to  telephone 
netvMNt( — 

Signal  power  limitations; 
nrKxfficabons:  fctiennial 
regulatory  review; 
comments  due  by  10-      • 
■     29-98;  published  9-29- 
96 
Radio  stations;  table  of 
assignments: 

Idaho  et  al.;  comments  due 
by  10-26-98;  published  9- 
15-96 

FEDERAL  DEPOSIT 
INSURANCE  CORPORATION 

Foreign  banks,  U.S.  branches 
and  agencies;  extended 
examinatkxi  cycle; 
codwnents  due  by  10-27-96; 
published  8-26-98 
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FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

Freedom  of  lnformatkM>  Act; 
implementation;  comments 
due  by  10-27-98;  published 
8-26-96 

FEDERAL  RESERVE 
SYSTEM 

Foreign  banks,  U.S.  branches 
and  agerK:ies;  extended 
examinatkxi  cyde; 
comments  due  by  10-27-98; 
published  8-26-98 

GENERAL  SERVICES 
ADMINISTRATION 

Federal  travel: 
Payment  of  expenses  in 
corviectkxi  with  death  of 
emptoyees  or  immed»te 
family  memt)ers; 
comments  due  t>y  10-26- 
96;  published  8-27-96 

GOVERNMENT  ETHICS 
OFFICE 

Ethcal  conduct  standards  for 
executive  txanch 
emptoyees;  comments  due 
by  10-26-98;  published  6- 
26-98 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 

Food  and  Drug 
Administration 

Food  addKives: 

Adfiesive  coatings  and 

components — 

2-hydroxy-H4-(2- 
fiydroxyethoxy)phenyll-2- 
metfiyl- 1 -propanone; 
corrwnents  due  by  10- 
26-96;  published  9-28- 
98 
Medcal  devnes: 
Class  III  preamendments 

physcal  medicine  devices; 

premarket  approval; 

comments  due  by  10-26- 

96;  published  7-30-96 
Suctkxi  antichoke  device. 

tongs  antKhoke  device. 

and  implanted 

neuromuscular  stimulator 

devKe;  retentkxi  in 

preamendments  Class  III; 

premaiket  approval; 

comments  due  t>y  10-26- 

98:  published  7-30-98 

HOUSING  AND  URBAN 

DEVELOPMENT 

DEPARTMENT 

1.0W  income  housing: 

Housing  assistance 
payments  (Sectk>n  8) — 
Multifamily  housing 
mortgage  and  housing 
assistance  restructuring 
program  (mark-to- 
market  program),  etc.; 
comments  due  try  10- 
26-98;  published  9-11- 
98 


INTERIOR  DEPARTMENT 
Fish  and  WiidIHe  Service 

Endangered  and  threatened 
species: 
ChirKahua  dock;  comments 

due  by  10-30-98; 

published  7-29-98 
Endangered  Species 
Conventkm: 
River  otters  taken  in 

Missouri  in  1998-1999 

and  subsequent  seasons; 

exportatk>n;  comments 

due  by  10-30-98; 

published  9-30-96 

NATIONAL  ARCHIVES  AND 
RECORDS  ADMINISTRATION 

MARA  facilities: 
Presidential  libraries; 
arcfiitecturaJ  and  design 
standards;  comments  due 
by  10-26-98;  published  8- 
25-96 
Privacy  Act;  implementatkxi; 
comments  due  by  10-26-96; 
published  6-26-98 
POSTAL  RATE  COMMISSION 
Practice  and  procedure: 
Proceedings;  effciency 
improvement;  comments 
due  by  10-28-96; 
published  9-2-98 
TRANSPORTATION 
DEPARTMENT 
Coast  Guard 
Drawbridge  operations: 
Fkxkla;  comments  due  t>y 
10-27-98;  published  8-28- 
98 
Missouri  et  al.;  comments 
due  by  10-27-96; 
published  6-28-98 
Military  personrwl: 
ChiM  devek)pment  services 
programs;  comments  due 
by  10-28-98;  published  9- 
29-98 
Regattas  and  marine  parades: 
Nortfwm  California  annual 
marine  events;  comments 
due  by  10-30-98; 
published  8-31-96 
TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 
Air  carrier  certificatk)n  and 
operatnns: 
Devwes  designed  as 
cfwfTMcal  oxygen 
generators;  transportatkxi 
.as  cargo  in  aircraft; 
prohi)itkxi;  comments  due 
by  10-26-96;  published  6- 
27-98 
Ainvorlhiness  directives: 
CFM  International; 
comments  due  by  10-26- 
98;  published  7-28-98 
Eurocopter  France; 
comments  due  by  10-30- 
96;  published  8-31-98 


General  Electric  Co.; 

comments  due  t>y  10-26- 

98;  published  7-28^ 
lntematk)nal  Aero  Engines 

AG;  convnents  due  t>y 

10-26-96;  published  7-26- 

98 
Lockheed;  comments  due 

by  10-26-98;  published  9- 

11-96 
Pratt  &  Whitney;  commerte 

due  by  10-26-98; 

published  7-28-96 
Rayttieon;  comments  due  by 

10-30-98;  published  9-2- 

98 
Class  E  airspace;  comments 
due  by  10-26-98;  published 
9-9-98 
Procedural  nies: 
Protests  and  contract 

disputes  procedures;  and 

Equal  Access  to  Justus 

Act  implemenlalion; 

comments  due  t>y  10-26- 

96;  published  8-25-96 

TREASURY  DEPARTMENT 
Alcohol,  TolMcco  and 
Fireamw  Bureau 

Mc6Mi:  viticuNural  area 
designations: 

Yountvite,  CA;  oommerte 
due  by  10-26-98; 
published  8-26-98 

TREASURY  DEPARTMENT 
ComptroHar  of  the  Currency 

Foreign  tyarta,  U.S.  taranches 
and  agencies;  extended 
examinalion  cyde; 
comments  due  by  10-27-96; 
published  8-28-98 
TREASURY  DEPARTMENT 
Thrift  Supervision  OfRoe 
Consumer  credit  classified  as 
toss,  stow  consumer  credR, 
and  stow  toans;  definilions 
rermved;  comments  due  by 
10-26-98;  published  9-2&-98 

UST  OF  PUBLIC  LAWS 

This  is  a  continuing  list  of 
public  bUs  from  the  current 
session  of  Congress  which 
have  become  Federal  laws.  K 
may  be  used  in  conjundton 
with  "PLUS".<Pubik;  Laws 
Update  Sennce)  on  202-523- 
6641 .  This  list  is  also 
avaHabie  onirw  at  hfHp^/ 
www.nara.gov/ledreg. 

The  text  of  laws  is  not 
published  in  the  Fedaial 
Ragialar  but  may  be  ordered 
in  "slip  law-  (individual 
pamphlet)  term  from  Ihe 
Superintendent  of  Documenis, 
U.S.  Govenvnent  r>ri(«ing 
Oflce,  Washington.  DC  20402 
(phone,  202-612-1808).  The 
text  wM  also  be  made 


availabie  on  ttw  imemel  from 
GPO  Access  at  hnp-7/ 
www.access.gpo.gov/su_docs/. 
Some  laws  may  not  yet  be 
availabie. 

H.R.  aOMIPJL.  106-247 

To  corred  a  proviston  relating 
to  terminalion  of  twnefits  tor 
convided  persons.  (OcL  6. 
1996;  112  Stat  1863) 
H.R.  4382ff>.L  106-248 
Mammograptty  QuaMy 
Standards  Reaultwrizatton  Ad 
of  1996  (Oct  9,  1996;  112 
StaL  1664) 

HJ.  Raa.  133ff>.L.  106-249 
Making  further  continuing 
appropriations  for  the  fiscal 
year  1999,  and  for  other 
purposes.  (Oct  9,  1998;  112 
StaL  1868) 

S.  iXBIPJL.  106-2S0 
To  designate  the  Unitad 
St^es  courthouse  tocated  at 
141  Ctiurch  Street  in  New 
Haven,  CormedicuL  as  ttie 
"Rtohaid  C.  Lee  United  States 
Courthouse".  (Oct  9,  1996; 
112  Stat  1869) 
S.  2022fPJ-  106-251 
To  provide  tor  ttw 
improwemenl  of  interstate 
criminal  justtoe  identification, 
information,  communications, 
and  forensics.  (Oct  9,  1996; 
112  Stat  1670) 
8.  2071/P.L.  106-252 
To  extend  a  quarteriy  financial 
report  program  administered 
tiy  the  Secretary  of 
Commeroe.  (Oct  9.  1998;  112 
Stat  1886) 

H.J.  Res.  131/P.L.  105-253 
Waiving  certain  eivoWmert 
requiremenls  tar  the  remainder 
of  the  One  Hunifred  Fifth 
Congress  witti  resped  to  any 
bM  or  joint  resolution  making 
general  or  continuing 
appropriations  for  fiscal  year 
1999.  (Oct  12.  1996;  112 
Stat  1887) 

HJ.  Ras.  134/P.L  106-254 
Making  further  continuing 
appropriattons  tor  ttie  fiscal 
year  1999,  artd  for  other 
purposes.  (Oct  12,  1998;  112 
Stat  1888) 
LmI  Ltet  October  13,  letS 


Public  Laws  Electronic 
Notlflcatlon  Service 
(PENS) 


PENS  is  a  free  eiecfronc 
notificafen  seoAoe  of  newly 
enacted  public  laws.  To 
subscribe,  send  E-mail  to 
listproc9luGfcy.fad.gov  with 
the  text  message: 


VI 
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Mibacrlb*  PUBLAWS-L  Your 
Name. 

Not*:  Jha  service  is  sthctty 
for  E-mail  notification  of  new 
public  laws.  The  text  of  laws 
is  not  available  through  ttm 
service.  PENS  canrK>t  resporwl 
to  specific  inquiries  sent  to 
this  address. 


CFR  CHECKLIST 


This  cheddist.  prepared  by  the  Office  of  the  Federal  Register,  is 

published  weeMy.  It  is  arranged  in  the  order  of  CFfl  titles,  stock 

numbers,  prices,  and  revision  dates. 

An  asterisk  (*)  precedes  each  entry  that  has  been  issued  since  last 

week  arxl  whKh  is  now  available  for  sale  at  the  Government  Printing 

Office. 

A  checkist  of  current  CFR  vokjmes  comprising  a  complete  CFR  set, 

also  appeals  in  the  latest  issue  of  the  LSA  (List  of  CFR  Sectkxe 

Affected).  whKh  is  revised  monthly. 

The  CFR  is  available  free  on-line  through  the  Government  Printing 

Offk»'s  GPO  Access  Service  at  http://www.access.gpo.gov/nara/cfr/ 

index.html.  For  information  about  GPO  Access  caN  the  GPO  User 

Suppoii  Team  at  1-888-293-6498  (tol  free)  or  202-512-1530. 

The  annual  rate  tor  subscription  to  aN  revised  paper  vokjmes  is 

$951 .00  domestic.  $237.75  addHtonal  for  foreign  mailing. 

Mail  orders  to  the  Superintendent  of  Documents.  Attn:  New  Orders. 

P.O.  Box  371954.  Pittsburgh.  PA  15250-7954.  AV  orders  must  be 

accompanied  by  remittance  (check,  money  order,  GPO  Deposit 

Account.  VISA.  Master  Card,  or  Discover).  Charge  orders  may  t)e 

telephoned  to  the  GPO  Order  Desk.  Monday  through  Friday,  at  (202) 

512-1800  from  8:00  a.m.  to  4:00  p.m.  eastern  time,  or  FAX  your 

charge  orders  to  (202)  512-22S0. 

TMe  Stock  Numbw 


1. 2  (2  Resen«d) («6W>34-00001-1) 5W  *Jan.  1,  199* 

3  (1997  Complation 
and  Ports  100  and 

101) («69-OJM>0G0M) 19.00  'Jon.  1,  1998 

4 iia9-ai*-<axa-7) 7joo  sjan.  i.  i99e 

1-699 (869^)34-00004-5) 3SS10  Jan.  1,  1998 

700-1199 (869-034-00005-3) 26«)  Jan.  1.  1998 

120(Knd.  6  (6 

Resen«d) (869-034-00006-1) JfJOO  Jan.  1, 1998 


1-26 (86(9-034-00007-0) TAW 

27-52 (86WI34-00008-8) 30.00 

53-209 „ (869^)34-00009-6) XM 

210-299 (869-<tt4-00010^») 44.00 

300-399 (869-034^)001 1-8) 24.00 

400-699  .. (869-034-00012-6) 33.00 

700-899 (869-034-00013-4) XJBO 

900^999 (869-034-00014-2) 39i)0 

1000-1 199 (86W)34-00015-1) UJOO 

1200-1599  „ (869-034-00016-^ MJOO 

1600-1899 (869-034-00017-7) 58D0 

1900-1939 (86^-034-00018-5) 18O0 

1940-1949  (869-034-00019-3) 33D0 

19S(K1999 (869-034-00020-7) 40O0 

2000-End (869-034-00021-4) 24O0 


Jan.  1.1998 
Jan.  1,  1998 
Jan.  1.1998 
Jan.  1, 1998 
Jan.  1,  1998 
Jan.  1, 1998 
Jan.  1, 1998 
Jan.1,  1998 
Jan.  1.  1998 
Jan.1, 1998 
Jan.  1. 1998 
Jan.  1,  1998 
Jan.1,  1998 
Jan.  1,  1998 
Jan.  1,1998 

8 (869-OJ4-00022-3) 33O0       Jan.  1, 1998 

ft  P^fftt* 

1-199  (869-034-0002^-1) 40.00       Jan.  1,  1998 

200-End (869-034-00024-0) 33.00       Jan.  1,  1998 

10  Parts: 

0-50 (869^)34-00025-8) 39j00  Jan.  1,  1998 

51-199 (869-034-00026-6) 32.00  Jan.  1.  1998 

200^199 -. (869-034-00027-4) 3100  Jan.  1,  1998 

SOO-End (869-OJW0028-2) 43.00  Jan.  1,  1998 

11  (869-03*^)0029-1) ......     19.00       Joa  1, 1998 

12  Parts: 

1-199  (869-034-0003O-4)  ...„.  17.00  Jon.  1,  1998 

200-219 (86W)J44)0031-2) 2100  Jaa  1,  1998 

220-299 (869-034-00032-1) 39.00  Jan.  1,  1998 

300^499 (869-034-00033-9) 23O0  Jan.  1,  1998 

500-699 ~ (869-034-00034-7) 2400  Jan.  1,  1998 

6eO-&KJ  (869^)34-00035-5) 44.00  Jaa  1,  1998 

13 (869-034-00036-3) 23O0       Jaa  1,  1998 


14 

1-59  (869-034-00037-1) 47O0 

60-139 „. (869-034-O0038-0) 40O0 

140-199 _ (869-034-00039-8) 16.00 

200-1 199 (869-034-00040-1) 29O0 

1200-End (869-034-00041-0) 23O0 

15  Parts: 

0-299  „ (869-034-00042-8) 22O0 

300-799 (869-034-00043-6) 33O0 

800-End  (869-034-00044-4) 23.00 

16  Parts: 

0-999 (869-034-00045-2) 30O0 

1000-End (869K>34-00046-1) 33O0 


.  (869^)34-00048-7) 27O0 

.  (869-034-00049-5) 32O0 

.(869-034-0006(^ 40O0 


171 
1-199  .... 
200-239. 
240-End 

18 


1-399  (869-034-00051-7) 45O0 

400-End (869-OJ4-00062-5) 13O0 


19  Parts: 

1-140  

141-199  ... 
200-€nd  .. 


.  (869-034-00053-3) 34O0 

.  (869-034-00054-1) 33O0 

.  (869-034-00055-0) 15O0 


201 

1-399  (869^)3400056-8) 29O0 

400-499 (869-034-00057-6) 28O0 

SOO-End  (869-034^X1058-4) 44O0 


21  Parts: 
1-99  ........ 

100-169  ... 
170-199  ... 
200-299  ... 
300-499 


.  (869-O34-00059-2) 21 00 

.  (869-034-00060-6) 27O0 

.  (869^)34-00061-4) 28O0 

.  (869-034-00062-2) 9O0 

.(869-034^)0063-1) SOOO 


500^99 (869-034-00064^ 28O0 

600-799 (869-034-00065-7) 9O0 

800-1299 (869-034-00066-5) 32O0 

l30O-End (869-034-00067-3) 12O0 


221 

1-299  .... 
300-End 

23 


241 

0-199  

200-499  .. 
50fr-699.. 
700-1699 
1700-End 

25 


(869-0344)006fr-1) 41 .00 

(869-034-00069-0) 31 00 

(869^)3*-00070-3) 25O0 

(869-034-00071-1) 32O0 

^._.  (869-034-0007^0) 28O0 

(869-034-00073-8) 17O0 

(869-034^0074-6) 45O0 

(869^)34^)0075-4) 17O0 

„...  (869-034-00076-2) 42O0 

26PartK: 

S§  li)-1-l^ (869-034O0077-1) 26O0 

§§  Ul-1.169 (869-03«0078-9) 48O0 

§§  1.170-1  JOO (869-034-00079-7) 31O0 

§§  1  J01-1.I00 (869-034-00080-1) 23O0 

§§  1  ^1-1 .410 (869-034-00081-9)  ..„..  39O0 

S§1.441-1i00 (869-034-00082-7)  29O0 

§§  1501-1j640 (86W)34-00083-5) 27O0 

§§  1 .641-1 850 (869-034-00084-3) 32O0 

§§1851-1.907 (869-034-00085-1) 36O0 

§§  1.908^1.1000 (869-034-00066-0) 35O0 

§§  1.1001-1.1400 (869-034-00087-6) 38O0 

§§  1.1401-fnd  (869-034-00068-6) 51O0 

2-29 (669-034-00069-4) 36O0 

30-39  (869-034O0090-8) 25O0 

4(M9 (869-034-00091-6) 16O0 

50-299 (669-034-00092-4) 19O0 

30(M99 (669-034-00093-2) 34.00 

500-599  ...» (869-034-00094-1)  ...„.  10.00 

600-fnd  (869-034-00095-9) ......  9O0 

27 

1-199 


Jan.1, 

1996 

Jan.1, 

1998 

Jan.1, 

1996 

Jan.  I, 

1996 

Jan.1, 

1996 

Jan.1. 

1996 

Jan.  1, 

1998 

Jan.1, 

1998 

Jan.1, 

1998 

Jan.1. 

1996 

Apr.l. 

1996 

Apr.  1, 

1996 

Apr.l, 

1996 

Apr.l. 

1996 

Apr.l, 

1996 

Apr.l, 

1996 

Apr.l, 

1996 

Apr.l, 

1996 

Apr.l, 

1996 

Apr.l. 

1996 

Apr.l. 

1996 

Apr.l, 

1996 
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Proclamation  7140  of  October  15,  1998 
White  Cane  Safety  Day,  1998 


By  the  President  of  the  United  States  of  America 

A  Proclamation 

The  white  cane  is  both  a  simple  tool  and  a  powerful  symbol.  For  people 
who  are  blind  or  visually  impaired,  it  can  be  the  key  to  greater  mobility, 
giving  them  information  about  their  surroundings  and  allowing  them  to 
travel  safely  whether  crossing  the  street  or  crossing  the  country.  For  those 
who  are  sighted,  the  white  cane  shows  that  blind  or  visually  impaired 
people  have  the  ability,  the  desire,  and  the  right  to  participate  in  every 
aspect  of  our  national  life.  It  is  also  a  reminder  that,  whether  as  pedestrians 
or  drivers,  we  should  respond  with  care  and  courtesy  to  people  using 
a  white  cane.  And  for  all  of  us,  the  white  cane  symbolizes  the  independence 
every  citizen  needs  and  deserves  if  he  or  she  is  to  contribute  fully  to 
society. 

Our  annual  observance  of  White  Cane  Safety  Day  gives  us  the  opportunity 
not  only  to  celebrate  the  accomplishments  of  those  who  use  the  %vhite 
cane  but  also  to  renew  our  commitment  to  removing  those  barriers,  both 
physical  and  attitudinal,  that  prevent  people  with  disabilities  from  reaching 
their  full  potential.  Since  passage  of  the  Rehabilitation  Act,  the  Individuals 
with  Disabilities  Education  Act.  the  Fair  Housing  Amendments  Act,  the 
Americans  with  Disabilities  Act  (ADA),  and  the  Telecommunications  Act. 
we  have  made  great  progress  in  our  efforts  to  ensure  that  all  people  with 
disabilities  enjoy  equal  access  to  employment  opportunities,  education,  pub- 
lic accommodations,  housing,  transportation,  telecommunications,  emerging 
technologies,  and  other  aspects  of  our  society. 

We  still  have  a  long  way  to  go.  however,  before  we  achieve  the  full  inclusion, 
empowerment,  and  independence  of  all  Americans  with  disabilities.  The 
public  and  private  sectors  must  work  in  partnership  to  raise  awareness 
of  the  rights  protected  by  the  ADA  and  other  laws,  as  well  as  the  responsibil- 
ities and  obligations  these  laws  mandate.  It  is  crucial  that  we  pursue  a 
comprehensive  strategy  to  enable  people  with  all  types  of  disabilities  to 
obtain  and  sustain  competitive  employment  in  our  Nation's  thriving  econ- 
omy Men  and  women  with  disabilities  have  much  to  offer,  and  then-  energy, 
creativity,  and  hard  work  can  greatly  strengthen  our  Nation  and  our  economy. 
As  we  observe  White  Cane  Safety  Day  and  acknowledge  the  importance 
of  the  white  cane  as  an  instrument  of  personal  fteedom.  let  us  reaffirm 
our  determination  to  ensure  equal  opportunity  for  every  Amencan.  including 
people  who  are  blind  or  visually  impaired. 

To  honor  the  many  achievements  of  blind  and  visually  impaired  citizens 
and  to  recognize  the  white  cane's  significance  in  advancing  independence 
the  Congress,  by  joint  resolution  approved  October  6.  1964.  has  designated 
October  15  of  each  year  as  "White  Cane  Safety  Day." 

NOW  THEREFORE,  I.  WILUAM  J.  CLINTON.  President  of  the  United  States 
of  America,  do  hereby  proclaim  October  15.  1998.  as  White  Cane  Safety 
Day  I  call  upon  the  people  of  the  United  States,  government  officials, 
educators,  and  business  leaders  to  observe  this  day  with  appropriate  pro- 
grams, ceremonies,  and  activities. 
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IN  WITNESS  WHEREOF.  I  have  hereunto  set  my  hand  this  fifteenth  day 
of  October,  in  the  year  of  our  Lord  nineteen  hundred  and  ninety-eight, 
and  of  the  Independence  of  the  United  States  of  America  the  two  hundred 
and  twenty-third. 


lXjTAj<AJLAAA<r^JU^^ 
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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  pubished  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendem  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


DEPARTMENT  OF  AGRICULTURE 

Farm  Service  Agency 

7CFRPart723 

Commodity  Credit  Corporation 

7  CFR  Part  1464 

RIN0660-AF19 

1998  Marlteting  Quota  and  Price 
Support  for  Rue-Curod  Tobacco 

AGENCIES:  Farm  Service  Agency  and 
Commodity  Credit  Corporation.  USDA. 

action:  Final  rule. 

SUMMARY:  The  purpose  of  this  final  rule 
is  to  codify  determinations  made  by  the 
Secretary  of  Agriculture  (Secretary)  with 
respect  to  the  1998  crop  of  flue-cured 
tobiacco.  In  accordance  with  the 
Agriculttual  Adjustment  Act  of  1938,  as 
amended,  (1938  Act),  the  Secretary 
determined  the  1998  marketing  quota 
for  flue-cured  tobacco  to  be  807.6 
million  pounds.  In  accordance  with  the 
Agricultural  Act  of  1949.  as  amended, 
(1949  Act),  the  Secretary  determined  the 
1998  price  support  level  to  lie  162.8 
cents  per  poimd. 
EFFECTIVE  DATE:  December  15, 1997. 

FOR  FURTHER  INFORMATION  CONTACT: 
Robert  L.  Tarczy,  Tobacco  and  Peanuts 
Division.  USDA,  FSA.  STOP  0514, 1400 
Independence  Avenue,  SW, 
Washington.  DC  20250-0514.  telephone 
202-720-5346.  Copies  of  the  cost- 
benefit  assessment  prepared  for  this  rule 
can  be  obtained  fiiim  Mr.  Tarczy. 

SUPPLEMENTARY  INFORMATION: 

Executive  Order  12866 

This  final  rule  has  beeri  determined  to 
be  significant  for  purposes  of  Executive 
Order  12866  and,  therefore,  has  been 
reviewed  by  OMB  under  Executive 
Order  12866. 


Federal  Assistance  Program 

The  title  and  number  of  the  Federal 
Assistance  Program,  as  found  in  the 
Catalog  of  Federal  Domestic  Assistance, 
to  which  this  rule  applies,  are 
Commodity  Loans  and  Purchases — 
10.051. 

Executive  Order  12988 

This  final  rule  has  been  reviewed  in 
accordance  with  Executive  Order  12988, 
Qvil  Justice  Reform.  The  provisions  of 
this  rule  do  not  preempt  State  laws,  are 
not  retroactive,  and  do  not  involve 
administrative  appeals. 

Regulatory  Flexibility  Act 

It  has  been  determined  that  the 
Regulatory  Flexibility  Act  is  not 
applicable  to  this  final  rule  since  FSA 
is  not  required  by  5  U.S.C.  553  or  any 
other  provision  of  law  to  pubUsh  a 
notice  of  proposed  rulemaking  with 
respect  to  the  subject  matter  of  this  rule. 

Paperwork  Reduction  Act 

The  amendments  to  7  CFR  parts  723 
and  1464  set  forth  in  this  final  rule  do 
not  contain  any  information  collection 
requirements  that  require  clearance 
through  the  Office  of  Management  and 
Budget  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995. 

Unfunded  Federal  Mandates 

This  rule  contains  no  Federal 
mandates  under  the  regulatory 
provisions  of  Title  II  of  the  Unfunded 
Mandate  Reform  Act  of  1995  (UMRA) 
for  State,  local,  and  tribal  governments 
or  the  private  sector.  Thus,  this  rule  is 
not  subject  to  the  requirements  of 
sections  202  and  205  of  the  UMRA. 

Statutory  Background 

This  rule  is  issued  pursuant  to  the 
provisions  of  the  1938  Act  and  the  1949 
Act.  SecUon  1108(c)  of  Pub.  L.  99-272 
provides  that  the  determinations  made 
in  this  rule  are  not  subject  to  the 
provisions  for  pubUc  participation  in 
rule  making  contained  in  5  U.S.C.  553 
or  in  any  directive  of  the  Secretary. 
Further,  since  this  rule  affirms  existing 
determinations  which  are  time- 
sensitive,  the  rule  is  made  effective  as 
of  the  date  the  underlying 
determinations  were  made. 

Proclamation 

On  December  15. 1997.  the  Secretary 
announced  the  national  marketing  quota 
and  the  price  support  level  for  the  1998 


crop  of  flue-ciu«d  tobacco.  A  number  of 
related  determinations  were  made  at  the 
same  time,  which  this  final  rule  affirms. 
The  Secretary  also  announced  that  a 
referendum  would  be  conducted  by 
mail  ballot  with  respect  to  flue-cured 
tobacco. 

During  January  12-15, 1998.  eligible 
flue-ciued  tobacco  producers  voted  in  a 
referendiun  to  determine  whether  such 
producers  disapprove  marketing  quotas 
for  the  1998, 1999.  and  2000  marketing 
years  (MY)  for  this  kind  of  tobacco.  Of 
the  producers  voting.  98.5  percent 
favored  marketing  quotas  for  flue-cured 
tobacco.  Accordingly,  quotas  and  price 
support  are  in  effect  for  the  1998  MY. 

Marketing  Quota 

Section  317(a)(1)(B)  of  the  1938  Act 
provides,  in  part,  that  the  national 
marketing  quota  for  a  marketing  year  for 
flue-cured  tobacco  is  the  quantity  of 
such  tobacco  that  is  not  more  than  103 
percent  nor  less  than  97  percent  of  the 
total  of:  (1)  The  amount  of  flue-c\u«d 
tobacco  that  domestic  manufacturers  of 
cigarettes  estimate  they  intend  to 
purchase  on  U.S.  auction  markets  or 
from  producers,  (2)  the  average  quantity 
exported  annu^y  from  the  U.S.  during 
the  3  marketing  years  immediately 
preceding  the  marketing  year  for  which 
the  determination  is  being  made,  and  (3) 
the  quantity,  if  any,  that  the  Secretary, 
in  the  Secretary's  discretion,  determines 
necessary  to  adjust  loan  stocks  to  the 
reserve  stock  level. 

The  reserve  stock  level  is  defined  in 
section  301(b)(14)(C)  of  the  1938  Act  as 
the  greater  of  100  million  pounds  or  15 
percent  of  the  national  marketing  quota 
for  flue-cured  tobacco  for  the  marketing 
year  immediately  preceding  the 
marketing  year  for  which  the  level  is 
being  determined. 

Section  320A  of  the  1938  Act 
provides  that  all  domestic 
manufacturers  of  cigarettes  with  more 
than  1  percent  of  U.S.  cigarette 
production  and  sales  shall  submit  to  the 
Secretary  a  statement  of  purchase 
intentions  for  the  1998  crop  of  flue- 
cured  tobacco  by  December  1,  1997. 
Five  such  manufacturers  were  required 
to  submit  such  a  statement  for  the  1998 
crop  and  the  total  of  their  intended 
purchases  for  the  1998  crop  is  454.6 
million  pounds.  The  3-year  average  of 
exports  is  371.9  milUon  pounds. 

The  national  marketing  quota  for  the 
1997  crop  year  was  973.8  million 
pounds  (62  FR  24799).  Thus,  in 
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accordance  with  section  301(b)(14)(C)  of 
the  1938  Act,  the  reserve  stoclc  level  for 
use  in  determining  the  1998  marketing 
quota  for  flue-cured  tobacco  is  146.1 
million  pounds. 

Due  to  short  crops  in  1995  and  1996, 
all  pre-1997  loan  stocks  held  by  the 
Flue-Cured  Tobacco  Cooperative 
Stabilization  Corporation  have  been 
sold.  Loans  from  the  1997  crop  total 
188.5  million  pounds.  Accordingly,  the 
adjustment  to  maintain  loan  stocks  at 
the  reserve  supply  level  is  a  decrease  of 
42.4  million  pounds. 

The  total  of  the  three  marketing  quota 
components  for  the  1998-99  MY  is 
784.1  milUon  pounds.  In  addition,  the 
discretionary  authority  to  increase  the 
three-component  total  by  3  percent  was 
used  due  to  the  adverse  impact  on  small 
farmers  of  the  large  reduction  (still  16.5 
percent)  in  the  1998  marketing  quota. 
Accordingly,  the  national  marketing 
quota  for  the  MY  beginning  July  1. 1998. 
for  flue-cured  tobacco  is  807.6  million 
poimds. 

Section  317(a)(2)  of  the  1938  Act 
provides  that  the  national  avenge  yield 
goal  be  set  at  a  level  that  the  Secretary 
determines  will  improve  or  ensure  the 
useability  of  the  tobacco  and  increase 
the  net  return  per  pound  to  the 
producers.  Since  average  yields  have 
not  changed  significantly  in  recent 
years,  the  national  average  yield  goal  for 
the  1998-99  MY  will  be  2,088  pounds 
per  acre,  the  same  as  last  year's  level. 

In  accordance  with  section  317(a)(3) 
of  the  1938  Act,  the  national  acreage 
allotment  for  the  1998  crop  of  flue-cured 
tobacco  is  determined  to  be  386,781.61 
acres,  derived  from  dividing  the 
national  marketing  quota  by  the  national 
average  yield  goal. 

In  accordance  with  section  317(e)  of 
the  1938  Act,  the  Secretary  is  authorized 
to  establish  a  national  reserve  from  the 
national  acreage  allotment  in  an  amount 
equivalent  to  not  more  than  3  percent  of 
the  national  acreage  allotment  for  the 
purpose  of  making  corrections  in  farm 
acreage  allotments,  adjusting  for 
inequities,  and  for  establishing 
allotments  for  new  farms.  The  Secretary 
has  determined  that  a  national  reserve 
for  the  1998  crop  of  flue-cured  tobacco 
of  1 ,890  acres  is  adequate  for  these 
purposes. 

In  accordance  with  section  317(a)(4) 
of  the  1938  Act.  the  national  acreage 
factor  for  the  1998  crop  of  flue-cured 
tobacco  for  uniformly  adjusting  the 
acreage  allotment  of  each  farm  is 
determined  to  be  0.835,  which  is  the 
result  of  dividing  the  1998  national 
allotment  (386,781.61  acres)  minus  the 
national  reserve  (1,890  acres)  by  the 
total  of  allotments  established  for  flue- 


cured  tobacco  farms  in  1997  (460,942.49 
acres). 

In  accordance  with  section  317(a)(7) 
of  the  1938  Act,  the  national  yield  factor 
for  the  1998  crop  of  flue-cured  tobacco 
is  determined  to  be  0.9268,  which  is  the 
result  of  dividing  the  national  average 
yield  goal  (2,088  pounds)  by  a  weighted 
national  average  yield  (2.253  pounds). 

Price  Support 

Price  support  is  required  to  be  made 
available  for  each  crop  of  a  kind  of 
tobacco  for  which  quotas  are  in  effect, 
or  for  which  marketing  quotas  have  not 
been  disapproved  by  producers,  at  a 
level  determined  in  accordance  with  a 
formula  prescribed  in  section  106  of  the 
1949  Act. 

With  respect  to  the  1998  crop  of  flue- 
cured  tobacco,  the  level  of  support  is 
determined  in  accordance  with  sections 
106(d)  and  (f)  of  the  1949  Act.  Section 
106(0(7)(A)  of  the  1949  Act  provides 
that  the  level  of  support  for  the  1998 
crop  of  flue-cured  tobacco  shall  be: 

(1)  The  level,  in  cents  per  poimd,  at 
which  the  1997  crop  of  flue-cured 
tobacco  was  supported,  plus  or  minus, 
respectively, 

(2)  An  adjustment  of  not  less  than  65 
percent  nor  more  than  100  percent  of 
the  total,  as  determined  by  the  Secretary 
after  taking  into  consideration  the 
supply  of  the  kind  of  tobacco  involved 
in  relation  to  demand,  of: 

(A)  66.7  percent  of  the  amoimt  by 
which:  ■ 

(I)  The  average  price  received  by 
producers  for  flue-oired  tobacco  on  the 
U.S.  auction  markets,  as  determined  by 
the  Secretary,  during  the  5  MYs 
immediately  preceding  the  MY  for 
which  the  determination  is  being  made, 
excluding  the  year  in  which  the  average 
price  was  the  highest  and  the  year  in 
which  the  average  price  was  the  lowest 
in  such  f>eriod.  is  greater  or  less  than: 

(U)  The  average  price  received  by 
producers  for  flue-cured  tobacco  on  the 
U.S.  auction  markets,  as  determined  by 
the  Secretary,  during  the  5  MY 
immediately  preceding  the  MY  prior  to 
the  MY  for  which  the  determination  is 
being  made,  excluding  the  year  in 
which  the  average  price  was  the  highest 
and  the  year  in  which  the  average  price 
was  the  lowest  in  such  period;  and 

(B)  33.3  percent  of  the  change, 
expressed  as  a  cost  per  pound  of 
tobacco,  in  the  index  of  prices  paid  by 
the  tobacco  producers  from  January  1  to 
December  31  of  the  calendar  year 
immediately  preceding  the  year  for 
which  the  determination  is  made. 

The  difference  between  the  two  5-year 
averages  (i.e..  the  difference  between  (A) 
(I)  and  (A)  (D))  is  0.0  cent  per  pound. 
The  difference  in  the  cost  index  from 


January  1. 1997.  to  December  31. 1997, 
is  2.2  cents  per  pound.  Applying  these 
components  to  Uie  price  support 
formula  (0.0  cent  per  pound,  two-thirds 
weight;  2.2  cents  per  pound,  one-third 
weight)  results  in  a  weighted  total  of  0.7 
cent  per  pound.  As  indicated,  section 
106  of  the  1949  Act  provides  that  the 
Secretary  may,  on  the  basis  of  supply 
and  demand  conditions,  limit  the 
change  in  the  price  support  level  to  no 
less  than  65  percent  of  that  amount. 
However,  because  the  formufa  increase 
is  significantly  less  than  the  increase  in 
the  cost  of  production,  this  discretion 
was  not  used  for  1998.  Accordingly,  the 
1998  crop  of  flue-cured  tobacco  %vill  be 
supported  at  162.8  cents  per  pound,  0.7 
cent  higher  than  the  1997  crop. 

ListofSubiects 

7  CI'R  Part  723 

Acreage  allotments.  Marketing  quotas, 
Penalties,  Reporting  and  recordkeeping 
requirements.  Tobacco. 

7  CFR  Part  1464 

Loan  programs-agriculture,  Price 
support  programs.  Reporting  and 
recordkeeping  requirements.  Tobacco, 
Warehouses. 

Accordingly,  7  CFR  parts  723  and 
1464  are  amended  as  follows: 

PART  723— TOBACCO 

1.  The  authority  citation  for  7  CFR 
part  723  continues  to  read  as  follows: 

Authorit3r:  7  U.S.C  1301. 1311-1314. 
1314-1. 1314b,  1314b-l,  1314b-2.  1314c. 
1314d.  13140. 1314f,  13141, 1315. 1316. 1362. 
1363. 1372-75, 1421. 1445-1.  and  1445-2. 

2.  Section  723.111  is  amended  by 
adding  paragraph  (0  to  read  as  follows: 

1723.111    F1u#«ured  (type*  11-14) 


(f)  The  1998  crop  national  marketing 
quota  is  807.6  million  potmds. 

PART1464— TOBACCO 

3.  The  authority  citation  for  7  CFR 
part  1464  continues  to  read  as  follows: 

Authority:  7  U.S.C.  1421. 1423.  1441, 1445. 
and  1445-1. 15  U.S.C  714b  and  714c. 

4.  Section  1464.12  is  amended  by 
adding  paragraph  (0  to  read  as  follows: 

11464.12    Flue<urMl  (types  11-14) 


(f)  The  1998  crop  national  price 
support  level  is  162.8  cents  per  poimd. 
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Signed  at  Washington.  DC.  on  October  9. 
1998. 

Keith  Kdly. 

Administrator,  Farm  Service  Agency  and 
Executive  Vice  President,  Commodity  Credit 
Corporation. 

(PR  Doc  98-28018  Filed  10-19-98;  8:45  am) 
■LUNO  CODE  M1»-M-r 


DEPARTMENT  OF  AGRICULTURE 

Farni  S«rvic«  Agency 

7CFRPart723 

Commodity  Cr*dtt  Corporation 

7  CFR  Part  1464 

RIN0660^AF18 

1998  MMlMtIng  Quota  and  i>rtc« 
Support  for  Burtoy  Tobacco 

AQBICIE8:  Farm  Service  Agency  and 
Commodity  Credit  Corporation.  USDA. 

ACnOH;  Final  rule. _^^^^ 

SUMMARY:  The  purpose  of  this  final  rule 
is  to  codify  determinations  made  by  the 
Secretary  of  Agriculture  (Secretary)  with 
respect  to  the  1998  crop  of  hurley 
tobacco.  In  accordtmce  with  the 
Agricultural  Adjustment  Act  of  1938.  as 
amended.  (1938  Act),  the  Secretary 
determined  the  1998  marketing  quoU 
for  hurley  tobacco  to  be  637.8  million 
poimds.  In  accordance  with  the 
Agricultural  Act  of  1949.  as  amended. 
(1949  Act),  the  Secretary  determined  the 
1998  price  support  level  to  be  177.8 
cents  per  poimd. 

EFFECTIVE  DATE:  January  30. 1998. 
FOR  FURTHER  MFORMATION  CONTACT: 
Robert  L.  Tarczy,  Tobacco  and  Peanuts 
Division.  USDA.  FSA,  STOP  0514, 1400 
Independence  Avenue,  SW., 
Washington,  DC  20250-0514,  telephone 
202-720-5346.  Copies  of  the  cost-  . 
benefit  assessment  prepared  for  this  rule 
can  be  obtained  frtim  Mr.  Tarczy. 
SUPPI.EMENTARY  MFORMATKM: 
ExecnliTe  Order  12866 

This  final  rule  has  been  determined  to 
be  significant  for  ptuposes  of  Executive 
Order  12866  and,  therefore,  has  been 
reviewed  by  OMB  under  Executive 
Order  12866. 

Federal  Aaaistance  Program 

The  title  and  number  of  the  Federal 
Assistance  Program,  as  found  in  the 
Catalog  of  Federal  Domestic  Assistance, 
to  which  this  rule  applies,  are 
Commodity  Loans  and  Purchases — 
10.051. 


Executive  Order  12988 

This  final  rule  has  been  reviewed  in 
accordance  with  Executive  Order  12988, 
The  provisions  of  this  rule  do  not 
preempt  State  laws,  are  not  retroactive, 
and  do  not  involve  administrative 
appeals. 

Regulatory  Flexibility  Act 

It  has  been  determined  that  the 
Regulatory  Flexibility  Act  is  not 
applicable  to  this  final  rule  since  Farm 
Service  Agency  (FSA)  nor  the 
Commodity  Credit  Qwporation  (COC)  is 
required  by  5  U.S.C.  553  or  any  other 
provision  of  law  to  publish  a  notice  of 
proposed  rulemaking  with  respect  to  the 
subject  of  these  determinations. 

Paperwork  Reduction  Act 

These  final  amendments  do  not 
contain  information  collection  that 
require  clearance  by  the  Office  of 
Management  and  Budget  under  the 
provisions  of  44  U.S.C.  chapter  35. 

Unfunded  Federal  Mandates 

This  rule  contains  no  Federal 
mandates  under  the  regulatory 
provisions  of  Title  n  of  the  Unfunded 
Mandate  Reform  Act  of  1995  (UMRA) 
for  State,  local,  and  tribal  governments 
or  the  private  sector.  Thus,  this  rule  is 
not  subject  to  the  requirements  of 
sections  202  and  205  of  the  UMRA. 

SUtutory  Background 

This  rule  is  issued  pursuant  to  the 
provisions  of  the  1938  Act  and  the  1949 
Act.  Section  1108(c)  of  Pub.  L.  9»-272 
provides  that  the  determinations  made 
in  this  rule  are  not  subject  to  the 
provisions  for  public  piarticipation  in 
rule  making  contained  in  5  U.S.C.  553 
or  in  any  directive  of  the  Secretary. 
Further,  since  this  rule  affirms  existing 
determinations  which  are  time- 
sensitive,  the  rule  is  made  effective  as 
of  the  date  of  the  underlying 
determinations. 

Proclamation 

On  January  30, 1998,  the  Secretary 
announced  the  national  marketing  quota 
and  the  price  support  level  for  the  1998 
crop  of  hurley  tobacco.  A  niunber  of 
related  determinations  were  made  at  the 
same  time,  which  this  final  rule  affirms. 
The  Secretary  also  announced  that  a 
referendum  would  be  conducted  by 
mail  ballot  with  respect  to  hurley 
tobacco. 

During  February  23-27, 1998,  eligible 
hurley  tobacco  producers  voted  in  a 
leferendiun  to  determine  whether  such 
producers  disapprove  marketing  quotas 
for  the  1998, 1999,  and  2000  marketing 
years  (MYs)  for  this  kind  of  tobacco.  Of 
the  producers  voting,  97.5  percent 


favored  marketing  quotas  for  burley 
tobacco.  Accordingly,  quotas  and  price 
support  are  in  effect  for  the  1998  MY. 

Marketing  Quota 

Section  319(c)(3)  of  the  1938  Act 
provides,  in  part,  diat  the  national 
marketing  quota  for  a  marketing  year  for 
burley  tob«xx>  is  the  quantity  of  such 
tobacco  that  is  not  more  than  103 
percent  nor  less  than  97  percent  of  the 
total  of:  (1)  The  amount  of  burley 
tobacco  that  domestic  manufacturers  of 
cigarettes  estimate  they  intend  to 
purchase  on  U.S.  auction  markets  or 
from  producers,  (2)  the  average  quantity 
exported  annually  from  the  U.S.  during 
the  3  mariceting  years  immediately 
preceding  the  maiineting  year  for  which 
the  determination  is  being  made,  and  (3) 
the  quantity,  if  any.  that  the  Secretary, 
in  the  Secretary's  discretion,  determines 
necessary  to  adjust  loan  stocks  to  the 
reserve  stock  level. 

The  reserve  stock  level  is  defined  in 
section  301(b)(14)(D)  of  the  1938  Act  as 
the  greater  of  50  million  pounds  or  15 
percent  of  the  national  marketing  quota 
for  burley  tobacco  for  the  marketii^  year 
immediately  preceding  the  marketing 
year  for  which  the  level  is  being 
determined. 

Section  320A  of  the  1938  Act 
provides  that  all  dcunestic 
manufacturers  of  cigarettes  with  more 
than  1  percent  of  U.S.  cigarette 
production  and  sales  shall  submit  to  the 
Secretary  a  statement  of  purchase  ■ 
intentions  for  the  1998  crop  of  burley 
tobacco  by  January  15. 1998.  Five  such 
manufacturers  w««  required  to  submit 
such  a  statmnent  for  the  1998  crop  and 
the  total  of  their  intended  purchases  for 
the  1998  crop  is  421.1  million  pounds. 
The  3-year  average  of  exports  is  188.1 
million  pounds. 

The  national  marketing  quota  for  the 
1997  crop  year  was  704.5  million 
pounds  (62  FR  30229).  Thus,  in 
accordance  with  section  301(b)(14)P)  of 
the  1938  Act.  the  reserve  stock  level  for 
use  in  determining  the  1998  marketing 
quota  for  burley  tobacco  is  105.7  million 
pounds. 

As  of  January  24. 1998.  the  Burley 
Tobacco  Gro%«rers  Cooperative 
Association  and  Burley  Stabilization 
Corporation  had  in  their  inventories 
27.1  million  poimds  of  burley  tobacco 
(excluding  pre-1994  stocks  committed 
to  be  purchased  by  manufacturers  and. 
covered  by  deferred  sales).  The  1997- 
crop  receipts  are  expected  to  total  about 
50  million  pounds.  Accordingly,  the 
adjustment  necessary  to  maintain  loan 
stocks  at  the  reserve  supply  level  is  an 
increase  of  28.6  million  pounds. 

The  total  of  the  three  marketing  quota 
components  for  the  1997-48  marketing 
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year  is  637.8  million  pounds.  USDA  did 
not  use  its  discretionary  authority  to 
increase  or  decrease  the  three- 
component  total  by  up  to  3  percent 
because  the  Secretary  determined  that 
the  1998/99  supply  would  be  ample  and 
appropriate  at  the  formula  level. 
Accordingly,  the  national  marketing 
quota  for  the  marketing  year  beginning 
October  1, 1998,  for  hurley  tobacco  is 
637.8  miUion  pounds. 

In  accordance  with  section  319(c)  of 
the  1938  Act,  the  Secretary  is  authorized 
to  establish  a  national  reserve  from  the 
national  quota  in  an  amount  equivalent 
to  not  more  than  1  percent  of  the 
national  quota  for  the  purpose  of 
making  corrections  in  farm  quotas  to 
adjust  for  inequities  and  estabUsh 

Suotas  for  new  farms.  The  Secretary  has 
etermined  that  a  national  reserve  for 
the  1998  crop  of  biuley  tobacco  of 
738,000  pounds  is  adequate  for  these 
purposes. 

Price  Support 

Price  support  is  required  to  be  made 
available  for  each  crop  of  a  kind  of 
tobacco  for  which  quotas  are  in  effect, 
or  for  which  marketing  quotas  have  not 
been  disapproved  by  producers,  at  a 
level  determined  in  accordance  with  a 
formula  prescribed  in  section  106  of  the 
1949  Act. 

With  respect  to  the  1998  crop  of 
hurley  tobacco,  the  level  of  support  is 
determined  in  accordance  with  sections 
106  (d)  and  (0  of  the  1949  Act.  Section 
106(f)(7)(A)  of  the  1949  Act  provides 
that  the  level  of  support  for  the  1998 
crop  of  hurley  tobacco  shall  be: 

(1)  The  level,  in  cents  per  pound,  at 
which  the  1997  crop  of  hurley  tobacco 
was  supported,  plus  or  minus, 
respectively, 

(2)  An  adjustment  of  not  less  than  65 
percent  nor  more  than  100  percent  of 
the  total,  as  determined  by  the  Secretary 
after  taking  into  consideration  the 
supply  of  the  kind  of  tobacco  involved 
in  relation  to  demand,  of: 

(A)  66.7  percent  of  the  amount  by 
which: 

(I)  The  average  price  received  by 
producere  for  burley  tobacco  on  the 
United  States  auction  markets,  as 
determined  by  the  Secretary,  during  the 
5  marketing  years  immediately 
preceding  the  marketing  year  for  which 
the  determination  is  being  made, 
excluding  the  year  in  which  the  average 
price  was  the  highest  and  the  year  in 
which  the  average  price  was  the  lowest 
in  such  period,  is  greater  or  less  than: 

(II)  The  average  price  received  by 
producere  for  burley  tobacco  on  the 
United  States  auction  markets,  as 
determined  by  the  Secretary,  during  the 
5  marketing  yean  immediately 


preceding  the  marketing  year  prior  to 
the  marketing  year  for  which  the 
determination  is  being  made,  excluding 
the  year  in  which  the  average  price  was 
the  highest  and  the  year  in  which  the 
average  price  was  the  lowest  in  such 
period;  and 

(B)  33.3  p>ercent  of  the  change, 
expressed  as  a  cost  per  pound  of 
tobacco,  in  the  index  of  prices  paid  by 
the  tobacco  producers  from  January  1  to 
December  31  of  the  calendar  year 
immediately  preceding  the  year  in 
which  the  determination  is  made. 

The  difference  between  the  two  5-year 
averages  (i.e.,  the  difference  between  (A) 
(I)  and  (U))  is  2.9  cents  per  pound.  The 
difference  in  the  cost  index  from 
January  1,  1997  to  December  31, 1997, 
is  2.5  cents  per  pound.  Applying  these 
components  to  the  price  support 
formula  (2.9  cents  per  poimd,  two-thirds 
weight:  2.5  cents  per  pound,  one-third 
weight)  results  in  a  weighted  total  of  2.8 
cents  per  pound.  As  indicated,  section 
106  of  the  1949  Act  provides  that  the 
Secretary  may,  on  the  basis  of  supply 
and  demand  conditions,  limit  the 
change  in  the  price  support  level  to  no 
less  than  65  percent  of  that  amoimt.  In 
order  to  remain  competitive  in  foreign 
and  domestic  markets,  the  Secretary 
used  his  discretion  to  limit  the  increase 
to  65  percent  of  the  maximum  allowable 
increase.  Accordingly,  the  1998  crop  of 
burley  tobacco  will  be  supported  at 
177.8  cents  per  pound,  1.8  cents  higher 
than  in  1997. 

LiM  ofSoblects 

7  CFR  Part  723 

Acreage  allotments.  Marketing  quotas. 
Penalties,  Reporting  and  recordkeeping 
requirements.  Tobacco. 


7  CTR  Part  1464 

Loan  programs — agriculture.  Price 
support  programs.  Reporting  and 
recordkeeping  requirements.  Tobacco, 
Warehouses. 

Accordingly,  7  CFR  parts  723  and 
1464  are  amended  as  follows: 

PART  723— TOBACCO 

1.  The  authority  citation  for  7  CFR 
part  723  continues  to  read  as  follows: 

Authority:  7  U.S.C.  1301,  1311-1314. 
1314-1.  1314b.  1314b-l.  1314b-2.  1314c. 
1314d.  1314e.  1314f.  1314i.  1315.  1316.  1362. 
1363,  1372-75. 1421, 1445-1,  and  1445-2. 

2.  Section  723.112  is  amended  by 
adding  paragraph  (f)  to  read  as  follows: 

1723.112    Burley  (type  31)  tobeceo. 

•        •        •        •        • 

(f)  The  1998-crop  national  marketing 
quota  is  637.8  milUon  pounds. 


PART  1464— TOBACCO 

3.  The  authority  citation  for  7  CFR 
part  1464  continues  to  read  as  follows: 

Aiitiioriljr:  7  U.S.C  1421, 1423, 1441,  1445, 
1445-1  and  144S-2: 15  U.S.C  714b  and  714c. 

4.  Section  1464.19  is  amended  by 
adding  paragraph  (f)  to  read  as  follows: 

11464.19    Burley  (type  31)  tobMoo. 

•        •        •        •        * 

(f)  The  1998  crop  national  price 
support  level  is  177.8  cents  per  poimd. 

Signed  at  Washington,  DC.  on  October  9. 
1998. 
Kaitfa  Kelly, 

Administrator.  Farm  Service  Agency  and 
Executive  Vice  President.  Commodity  Credit 
Corporation. 

(PR  Doc.  98-28017  Filed  10-19-48: 8:45  am] 


DEPARTMENT  OF  TRANSPORTATION 
Fwtorai  Aviation  Administration 

14CFRPart39 

[Dodwt  No.  M-NM-79-A0:  Amendment 
38-10646;  AD  96-21-371 

Rm212fr-AAe4 

AirworthlnMS  Dlf«ctiv«a;  McOonnall 
Dougiaa  Modal  DC-10-10,  -15,  -30, 
and -40  Sanaa  Airplanaa 

AQENCY:  Federal  Aviation 

Administration,  DOT. 

ACTION:  Final  rule.  ..^ 

miMMARV:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  McDonnell 
Douglas  Model  DC-10-10,  -15.  -30,  and 
-40  series  airplanes,  that  requires 
installation  of  a  new  protector  cap  in  all 
fuel  tank  boost/transfer  pump  housings. 
This  amendment  is  prompted  by  reports 
of  inoperative  fuel  boost/transfer  pumps 
due  to  arcing  or  burning  of  the  electrical 
connectors.  The  actions  specified  by 
this  AD  are  intended  to  prevent  damage 
to  the  fuel  tank  boost/transfer  pump 
housings  in  case  of  an  electrical 
connector  malfunction,  which  could 
result  in  increased  risk  of  a  fuel  tank 
explosion  or  fire. 

DATES:  Effective  November  23.  1998. 
The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  November 
23.  1998. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  The  Boeing  Company.  Douglas 
Products  Division.  3855  Lakewood 
Boulevard.  Long  Beach.  California 
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90846.  Attention:  Technical 
Publications  Business  Administration. 
Dept.  C1-L51  (2-60).  This  information 
may  be  examined  at  the  Federal 
Aviation  Administration  (FAA). 
Transport  Airplane  Directorate.  Rules 
Docket.  1601  Land  Avenue.  SW.. 
Renton.  Washington;  or  at  the  FAA. 
Transport  Airplane  Directorate.  Los 
Angeles  Aircraft  Certification  Office, 
3960  Paramount  Boulevard,  Lakewood, 
CaUfomia;  or  at  the  Office  of  the  Federal 
Register,  800  North  Capitol  Street,  NW., 
suite  700,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Roscoe  Van  Dyke,  Aerospace  Engineer, 
Propulsion  Branch.  ANM-140L.  FAA. 
Transport  Airplane  Directorate,  Los 
Angeles  Aircraft  Certification  Office. 
3960  Paramount  Boulevard,  Lakewood. 
California  90712-4137;  telephone  (562) 
627-5254;  fax  (562)  627-5210. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  apphcable  to  certain  McDonnell 
Douglas  Model  DC-10-10.  -15.  -30.  and 
-40  series  airplanes  was  published  in 
the  Federal  Register  on  June  12. 1998 
(63  FR  32154).  That  action  proposed  to 
require  installation  of  a  new  protector 
cap  in  all  fuel  tank  l>oost/transfer  pump 
housings. 

Comments 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
comments  received. 

Support  for  the  Proposal 

Several  commenters  support  the 
intent  of  the  proposal. 

Request  To  Extend  Compliance  Time 

Two  commentere  request  that  the 
compliance  time  be  extended.  One 
commenter  requests  an  extension  from 
24  to  30  months  to  allow  for  parts 
delivery  frt>m  the  manufacturer. 
Another  commenter  requests  an 
extension  to  40  months  to  coincide  with 
its  maintenance  check  schedule. 

The  FAA  does  not  concur  that  the 
compliance  time  should  be  extended. 
The  FAA  has  been  advised  by  the 
manufacturer  that  required  parts  will  be 
available  in  time  for  installation  within 
the  proposed  24-month  compliance 
period.  Furthermore,  the  FAA  finds  that 
24  months  should  provide  ample  time 
for  the  modification  to  be  accomplished 
during  scheduled  maintenance. 
Therefore,  in  consideration  of  parts 
availability  and  operators'  maintenance 
schedules,  the  FAA  has  determined  that 
the  24-month  compliance  time  not  only 


is  necessary  to  ensure  the  safety  of  the 
fleet,  but  will  provide  a  reasonable  time 
period  to  accomplish  the  modification. 
No  change  to  the  final  rule  is  necessary 
in  this  regard. 

Request  To  Revise  Cost  Estunate ' 

Two  commenters  state  that  the 
proposed  cost  estimate  is  too  low.  One 
commenter  states  that  the  parts  cost  is 
higher  than  the  figure  reported  in  the 
proposal.  Another  commenter  suggests 
increased,  "more  realistic"  work  hour 
estimates  for  the  three  airplane  groups 
identified  in  the  proposal,  and  states 
that  additional  time  would  be  required 
if  fuel  tank  entry  is  needed  to  perform 
work  specified  in  another  service 
bulletin  (Crane  Service  Bulletin  60- 
843-3-28-14). 

The  FAA  does  not  concur  that  the 
cost  estimate  should  be  revised.  With 
respect  to  parts  cost,  the  cost  estimate  as 
proposed  is  based  on  information 
provided  by  the  manufactiuer.    . 
McDonnell  Douglas  DC-10  Service 
Bulletin  28-97  (which  was  cited  in  the 
proposal  as  the  appropriate  source  of 
service  information)  indicated  a  sliding 
scale  for  parts  costs  relative  to  the 
quantities  of  parts  purchased;  those 
figures  correspond  to  the  parts  cost 
figiues  reported  in  the  AD. 

With  respect  to  the  work  hour 
estimate,  the  FAA  infers  that  the 
commenter  requests  that  the  AD  be 
revised  to  include  work  houn  for 
indirect  lahor  associated  with  placing 
the  airplane  into  maintenance  statxis 
and  gaining  access  to  accompUsh  the 
required  actions.  The  FAA  advises  that 
the  proposed  estimate  does  not  reflect 
work  hours  for  such  indirect  labor.  In 
addition,  the  FAA  infers  that  the 
commenter  requests  that  the  AD  be 
revised  to  include  worii  hours  necessary 
to  accomplish  the  referenced  Crane 
service  bulletin.  However,  the  Crane 
service  bulletin  is  not  described  in  the 
proposal,  and  the  proposed  cost 
estimate  does  not  account  for 
modifications  or  maintenance  not 
required  by  this  AD. 

The  FAA  finds  that  the  parts  and 
direct  labor  cost  estimates,  as  proposed, 
are  appropriate.  No  change  to  the  final 
rule  is  necessary. 

Conclnsiaa 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safisty  and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed. 

Cost  Impact 

There  are  approximately  188 
airplanes  of  the  affected  design  in  the 
worldwide  fleet.  The  FAA  estimates  that 


151  airplanes  of  U.S.  registry  will  be 
affected  by  this  AD. 

For  airplanes  identified  as  Group  1  in 
McDonnell  Douglas  DC-10  Service 
Bulletin  28-97.  Revision  1.  dated 
October  8. 1985.  it  will  take 
approximately  12  work  hours  |>er 
airplane  to  accomplish  the  required 
modification,  at  an  average  labor  rate  of 
$60  per  work  hour.  Required  parts  will 
cost  approximately  $3,400  per  airplane. 
Based  on  these  figures,  the  cost  impact 
of  the  modification  required  by  this  AD 
on  U.S.  operators  of  Group  I  airplanes 
is  estimated  to  be  $4,120  per  airplane. 

For  airplanes  identified  as  Group  0  in 
the  referenced  service  bulletin,  it  will 
take  approximately  15  work  hours  per 
airplane  to  accomplish  the  required    - 
modification,  at  an  average  labor  rate  of 
$60  per  worii  hour.  Required  parts  will 
cost  approximately  $4,100  per  airplane. 
Based  on  these  figures,  the  cost  impact 
of  the  modification  required  by  this  AD 
on  U.S.  operators  of  Group  n  airplanes 
is  estimated  to  be  $5,000  oer  airplane. 
For  airplanes  identified  as  Group  IH 
in  the  referenced  service  bulletin,  it  will 
take  approximately  17  work  hours  per 
airplane  to  accomplish  the  required 
modification,  at  an  average  labor  rate  of 
$60  per  woriL  hour.  Required  parts  will 
cost  approximately  $4,800  per  airplane. 
Based  on  these  figures,  the  cost  impact 
of  the  modification  required  by  this  AD 
on  U.S.  operators  of  (koup  m  airplanes 
is  estimated  to  be  $5,820  per  airplane. 
•  The  cost  impact  figures  discussed 
above  are  l>ased  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  woiild  accomplish 
those  actions  in  the  future  if  this  AD 
were  not  adopted. 

R^julatory  Impact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
resp<msibihties  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612. 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  fiederaUsm 
implications  to  viranant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above.  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  PoUdes  and  Procedures  (44 
FR  11034.  February  26. 1979);  and  (3) 
will  not  have  a  significant  economic 
impact.  (KKitive  or  negative,  on  a 
substantial  number  of  small  mtities 
under  the  criteria  of  the  Ragulatoiy 
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Flexibility  Act.  A  final  evaluation  has 
been  prep>ared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  A00RESSC8. 

List  of  Sub|acfs  in  14  CFR  Part  30 

Air  trans{>ortation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39-AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C  106(g).  40113.  44701. 

fM.13    (AmMMM] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

••-21-37    McDonnall  Douglas:  Amendinent 
39-1084A.  Docket  98-NM-73-AO. 
Applicability:  Model  DC-10-10.  -15.  -30. 
and  -40  leries  aiq>Unes:  as  listed  in 
McDonnell  Douglas  DC-10  Service  Bulletin 
28-97.  Revision  1.  dated  October  8. 1985; 
certificated  in  any  category. 

Nola  1:  This  AO  applies  to  each  airplane 
idenUfied  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subiect  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affscted.  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (b)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD:  and.  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  ss  indicated,  unless 
accomplished  previously. 

To  prevent  damage  to  the  fuel  tank  boost/ 
transfer  pump  housings  in  case  of  an 
electrical  connector  malfunction,  which 
could  result  in  increased  nsk  of  a  fuel  tank 
explosion  or  fire,  accomplish  the  follo«ving: 

(a)  Within  24  months  after  the  effective 
date  of  this  AD.  install  a  new  protector  cap 
in  all  fuel  tank  boost/transfer  pump  housings 
in  accordance  with  McDonnell  Douglas  DC- 
10  Service  Bulletin  28-97.  dated  May  10. 
1982,  or  Revision  1,  dated  October  8, 1985. 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  tiiat 
provides  an  accepuble  level  of  safety  may  be 
used  if  approved  by  the  Manager.  Los 


Angeles  Aircraft  Certification  Office  (ACO). 
FAA.  Transport  Airplane  Directorate. 

Operators  shall  submit  their  requests 
through  an  appropriate  FAA  Principal 
Maintenance  Inspector,  who  may  add 
comments  and  then  send  it  to  the  Manager, 
Los  Angeles  ACO. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Los  Angeles  ACO. 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(d)  The  actions  shall  be  done  in  accordance 
with  McDonnell  Douglas  DC-10  Service 
Bulletin  28-97.  dated  May  10. 1982:  or 
McDonnell  Douglas  DC-10  Service  Bulletin 
28-97,  Revision  1.  dated  October  8. 1985. 
This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C.  552(a) 
and  1  CFR  part  51.  Copies  may  be  obtained 
from  The  Boeing  Company,  Douglas  Products 
Division,  3855  Lakewood  Boulevard,  Long 
Beach.  California  90846.  Attention:  Technical 
Publications  Business  Administration,  Dept. 
C1-L51  (2-60).  Copies  may  be  inspected  at 
the  FAA.  Transport  Airplaiiie  Directorate. 
1601  Lind  Avenue,  SW..  Ronton. 
Washington:  or  at  the  FAA.  Transport 
Airplane  Directorate.  I^os  Angeles  AOO.  3960 
Paramount  Boulevard.  Lalwwood,  California: 
or  at  the  Office  of  the  Federal  Register.  800 
North  Capitol  Street.  NW.,  suite  700, 
Washington.  [XI 

(e)  This  amendment  becomes  effective  on 
November  23, 1998. 

Issued  in  Ronton,  Washington,  on  October 
9,  1998. 


DarraUM. 

Acting  S4anager,  Transport  Airplane 
Directorate.  Aircraft  Certification  Service. 
(FR  Doc.  98-27682  Filed  10-l»-98:  8:45  am) 
■UJNQ  ooof  saia-ia-u 


DEPARTMENT  OF  TRANSPORTATION 
Federal  AvIaUon  Administration 
14  CFR  Part  71 
(AkafMee  OodMt  No.  9e^WP-iq 

Ravocatton  of  Claas  D  Airspace,  Tustin 
MCAS.CA 

AQENCY:  Federal  AviaUon 
Administration  (FAA).  DOT. 
ACTION:  Direct  final  rule;  confirmation  of 
effective  date. 


SUMMARY:  This  doounent  confirms  the 
eniective  date  of  a  direct  final  rule  which 
revokes  the  Class  D  airspace  area  at 
Tustin  Marine  Corps  Air  Station. 
(MCAS),  CA. 

DATES:  The  direct  final  rule  published  in 
63  FK  46165  is  efiiective  at  0901  UTC. 
December  3. 1998. 


ro«  FURTHER  INFORMATION  CONTACT: 
Debra  Trindle.  Air  Traffic  Division. 
Airspace  Specialist.  AWP-520.10. 
Federal  Aviation  Administration.  15000 
Aviation  Boulevard.  Lawndale. 
California  90261;  telephone:  (310)  72$- 
6613. 

8UPf>I.EMENTARY  INFORMATION:  On  August 
31, 1998.  the  FAA  published  in  the 
Federal  Register  a  direct  final  rule; 
request  for  comments,  which  revoked 
the  Class  D  airspace  area  at  Tustin 
MCAS.  CA.  (FTl  Document  98-23368. 63 
FR  46165.  Airspace  Docket  No.  98- 
AWP-19).  The  FAA  uses  the  direct  fixul 
rulemaking  procedure  for  a  non- 
controversial  rule  where  the  FAA 
believes  that  there  wiU  be  no  adverse 
public  comment.  This  direct  final  rule 
advised  the  public  that  no  adverse 
comments  were  anticipated,  and  that 
unless  a  written  adverse  comment,  or  a 
written  notice  of  intent  to  submit  such 
an  adverse  comment,  were  received 
within  the  comment  period,  the 
regulations  would  become  effective  on 
December  3. 1998.  No  adverse 
comments  were  received,  therefore  this 
doctunent  confirms  that  this  direct  final 
rule  will  become  efiiective  on  that  date. 

Issued  in  Los  Angeles.  California  on 
October  7, 1998. 

Oawna  J.  Vicars. 

Assistant  Manager,  Air  Traffic  Division. 
Western  Pacific  Region. 

(FR  Doc.  98-28041  Filed  10-19-98;  8:45  am] 

■HJJMO  COOC  401»-1S-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
21  CFR  Part  177 
IDoctotNo.MF-01071 

Indlract  Food  Addttivas:  Polymars 

AOENCV:  Food  and  Drug  Administration. 
HHS. 

ACTION:  Final  rule. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
food  additive  regulations  to  provide  for 
the  safe  use  of  a  polyester-polyiirethane 
resin-acid  dianhydride  adhesive  in 
retortable. pouches  intended  for  use  in 
contact  with  food. 
DATES:  The  regulation  is  effective 
October  20. 1998.  Submit  written 
objections  and  requests  for  a  bearing  by 
November  19, 1998. 

ADDRESSES:  Submit  written  ob)ections  to 
the  Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration, 
5630  Fishers  Lane.  rm.  1061.  Rockville, 
MD  20852. 
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FOR  FURTHER  INFORMATION  CONTACT: 
Marii  A.  Hepp,  Center  for  Food  Safety 
and  Applied  Nutrition  (HFS-215).  Food 
and  Drug  Administration.  200  C  St.  SW.. 
Washington,  DC  20204.  202-418-3098. 
SUPPLEMENTARY  MFORMATION:  In  a  notice 
published  in  the  Federal  Register  of 
April  23. 1996  (61  FR  17901).  FDA 
annoimced  that  a  food  additive  petition 
(FAP  6B4496)  had  been  filed  by 
Dainippon  Ink  and  Chemicals.  Inc..  c/o 
Center  for  Regulatory  Services.  2347 
Paddock  Lane.  Reston,  VA  22091.  The 
petition  proposed  to  amend  the  food 
additive  regulations  in  §  177.1390 
Laminate  structures  for  use  at 
temperatures  of  250  'F  and  above  (21 
CFR  177.1390)  to  permit  the  safe  use  of 
aliphatic  polyester-polyurethane  resin- 
acid  dianhydride  adhesive  in  retortable 
pouches  intended  for  use  in  contact 
with  food. 

When  the  petition  was  filed,  it 
contained  an  environmental  assessment 
(EA).  In  the  notice  of  filing  (61  FR 
17901).  the  agency  announced  that  it 
was  placing  the  EA  on  display  at  the 
Dockets  Management  Branch  (address 
above)  for  public  review  and  comment. 
No  comments  were  received.  In  the 
Federal  BegiatBr  of  July  29. 1997  (62  FR 
40570).  FDA  published  a  document  that 
revised  regulations  under  part  25  (21 
CFR  part  25).  which  became  effective  on 
August  28. 1997.  On  March  24. 1998. 
the  petitioner  made  a  claim  of 
categorical  exclusion  under  the  new 
paragraph  in  §  25.32(i).  in  accordance 
with  the  procedures  in  $  25.15(a)  and 
(d).  Because  the  agency  had  not 
completed  its  review  of  the  earlier 
submitted  EA.  the  agency  reviewed  the 
claim  of  categorical  exclusion  under 
§  25.32(i)  for  this  final  nile. 

The  additive  was  identified  in  the 
filing  notice  as  an  aliphatic  polyester- 
polyurethane  resin-aod  dianhydride 
adhesive.  It  is  unclear  to  which 
structural  unit  the  term  aliphatic 
applies,  and  moreover,  sudi  distincticHt 
is  not  necessary  to  adequately  identify 
the  chemical  composition  of  the 
additive.  Therefore,  the  additive  will  be 
listed  as  a  polyester-polyurethane  resin- 
acid  dianhydride  adhesive  in  this  final 
rule. 

FDA  has  evaluated  data  in  the 
petition  and  other  relevant  material. 
Based  on  this  information,  the  agency 
concludes  that:  (1)  The  proposed  use  of 
the  additive  is  safe,  (2)  the  additive  will 
achieve  its  intended  technical  efiiact. 
and  therefore.  (3)  the  regulations  in 
§  177.1390  should  be  amended  as  set 

forth  below.  

In  accordance  with  §  171.1(h)  (21  CFR 
171.1(h)),  the  petition  and  the 
documents  that  FDA  considered  and 


relied  upon  in  reaching  its  decision  to 
approve  the  petition  are  available  for 
inspection  at  the  Center  for  Food  Safety 
and  Applied  Nutrition  by  appointment 
with  the  information  contact  person    - 
listed  above.  As  provided  in  §  171.1(h), 
the  agency  will  delete  from  the 
documents  any  materials  that  are  not 
available  for  public  disclosure  before 
making  the  documents  available  for 
inspection. 

The  agency  has  determined  tmder 
§  25.32(i)  that  this  action  is  of  a  type 
that  does  not  individiially  or 
cumulatively  have  a  significant  effect  on 
the  human  environment.  Therefore, 
neither  an  EA  nor  an  environmental 
impact  statement  is  required. 

This  final  rule  contains  no  collections 
of  information.  Therefore,  clearance  by 
the  Office  of  Management  and  Budget 
under  the  Paperwork  Reduction  Act  of 
1995  is  not  required. 

Any  person  who  will  be  adversely 
affected  by  this  r^ulation  may  at  any 
time  on  or  before  November  19, 1998. 
file  with  the  Dockets  Management 
Branch  (address  above)  written 
objection  thereto.  Each  objection  shall 
be  separately  numbered,  and  each 
numbered  objection  shall  specify  with 
particularity  the  provisions  of  the 
regulation  to  which  objection  is  made 
and  the  grounds  for  the  objection.  Each 
numbered  objection  on  w^ch  a  hearing 
is  requested  shall  specifically  so  sUte. 
Failure  to  request  a  hearing  for  any 
particular  objection  shall  constitute  a 
waiver  of  the  right  to  a  hearing  on  that 
objection.  Each  numbered  objection  for 
which  a  hearing  is  requested  shall 
include  a  detailed  analysis  of  the 
specific  factual  information  intended  to 
be  presented  in  supp<Hl  of  the  objection 
in  the  event  that  a  hearing  is  held.  . 
Failure  to  include  such  a  description 
and  analysis  for  any  particiilar  objection 
shall  constitute  a  waiver  of  the  right  to 
a  hearing  on  the  objection.  Three  copies 
of  all  dociunents  shall  be  submitted  and 
shall  be  identified  with  the  docket 
number  found  in  brackets  in  the 
heading  of  this  document.  Any 
objection  received  in  response  to  the 
regulation  may  be  seen  in  the  Dockets 
Management  Branch  between  9  a.m.  and 
4  p.m.,  Monday  through  Friday. 

List  of  Sui^ects  in  21  CFR  Part  177 

Food  additives.  Food  packaging. 

Therefore,  under  the  Federal  Food. 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs,  and  redelegated  to 
the  Director.  Center  for  Food  Safety  and 
Applied  Nutrition.  21  CFR  part  177  is 
amended  as  follows: 


PART  177— tlOIRECT  FOOD 
ADDITIVES:  POLYMERS 

1.  The  authority  citation  for  21  CFR 
part  177  continues  to  read  as  follows: 

Andiority:  21  U.S.C  321,  342.  348.  379e. 

2.  Section  177.1390  is  amended  by 
adding  paragraph  (c)(2)(vii)  and  by 
revising  paragraph  (c)(3)(i)(aKl)  to  read 
as  follows: 


f  177.1380 


stniduraafor 
of  290  •F  and 


(c)*  *  • 

(2)'  •  *  .         u  •        -J 

(vii)  Polyester-polyurethane  resw-aad 

dianhydride  adhesives  for  use  at 
temperatures  not  to  exceed  121  *C  (250 
•F).  in  conUct  only  with  food  Types  I. 
n.  VIA.  VIB.  vnB.  and  Vm  as  described 
in  Table  I  of  §  176.170  of  this  diaptm. 
and  formulated  from  the  following 
mixture: 

(a)(1)  Polyesterpolyurethanediol 
resins  prepared  by  the  reaction  of  a 
mixture  of  polybasic  acids  and  '~ 

polyhydric  ala>hols  listed  in 
$  175.300(b)(3)(vii)  of  this  chapter  and 
3-isocyaiiatomethyl-3.5.5- 
trimethylcyclohexyl  isocyanate  (CAS 
Reg.  No.  4098-71-9).  Additionally, 
dimethylol  propionic  acid  and  1.6- 
hexanediol  may  be  used  alooe  or  in 
combination  as  reactants  in  lieu  of  a 
polybasic  acid  and  a  polvhydric  alcc^ol. 

(2)  Add  dianhydriae  formulated  from 
3a.4,5.7a-tetrahydro-7-methyl-5- 
(tetrahydro-2,5-dioxo-3-furanyl>-l  .3- 
isobenzofurandione  (CAS  Reg.  No. 
73003-'90-4).  comprising  not  more  than 
one  percent  of  the  cured  adhesive. 

(h)  Urethane  cross-linking  agent, 
comprising  not  more  than  twelve 
pocmt  by  weight  of  the  cured  adhesive, 
and  fnmulated  from  trimethylol 
propane  (CAS  Reg.  No.  77-99-6) 
adducts  of  3-isocyanatomethyl-3.5.5- 
trimethylcydohexyl  isocyanate  (CAS 
Reg.  No.  4098-71-4)  and/or  1.3- 
bis(isocyanatomethyl)benzeiie  (CAS 
Reg.  No.  363-48-31). 

(3)«   *  ' 

(i)-  •  • 

(a)*  •  *  .        , 

(1)  The  chloroform-soluble  fraction  of 

the  total  nonvolatife  extractives  for 

containers  using  adhesives  Usted  in 

paragraphs  (cK2)(i).  (cX2Kii).  (c)(2)(iii). 

(cK2Miv).  and  (c)(2Mvu)  of  this  secticm 

shall  not  exceed  0.0016  milligram  per 

•-'•are  centimeter  (0.01  milligram  per 

square  inch)  as  determined  by  a  method 

entitled  "Determination  of  Non-Volatile 

Chloroform  Soluble  Residues  in  Retort 

Pouch  Water  Extracts."  which  is 

incorporated  by  reference.  Copies  are 

available  from  the  Center  for  Food 

Safety  and  AppUed  Nutrition  (HFS- 
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200),  Food  and  Drug  Administration, 
200  C  St.  SW..  Washington.  DC  20204, 
and  may  be  examined  at  the  Center  for 
Food  Safety  and  Applied  Nutrition's 
Library.  200  C  St.  SW.,  rm.  3321, 
Washington,  DC.  or  at  the  Office  of  the 
Federal  Register.  800  North  Capitol  St. 
NW.,  suite  700.  Washington.  DC  20408. 
•         •         •         •         • 

Dated:  October  1. 1998. 
L.  RoiMrl  LaJw. 

Director.  Office  of  Policy.  Planning  and 
Strategic  Initiatives.  Center  for  Food  Safety 
and  Applied  Nutrition. 

|FR  Doc.  98-27993  Filed  10-19-98;  8:45  ami 
■LLMQ  COM  41M-01-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
21  CFR  Part  178 
Poetot  Na  9«F-0292] 

Indirect  Food  Addltivaa:  Adjuvanta. 
Production  Aids,  and  Sanitlzars 

AQENCY:  Food  and  Drug  Administration. 
HHS. 

ACTION:  Final  rule. 

SUMMARY:The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
food  additive  regulations  to  provide  for 
the  expanded  safe  use  of  2-methyl-4,6- 
bis((octylthio)methyllphenol  intended 
for  use  in  food-contact  applications. 
This  action  is  in  response  to  a  petition 
filed  by  Ciba  Specialty  Chemicals  Corp. 
DATES:  The  regulation  is  effective 
October  20, 1998;  submit  written 
objections  and  requests  for  a  hearing  by 
November  19,  1998. 

ADOncsSES:  Submit  written  objections  to 
the  Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration, 
5630  Fishers  Lane.  rm.  1061,  Rockville, 
MD  20852. 

FOB  FURTHER  INFORMATION  CONTACT:  Vir 
D.  Anand.  Center  for  Food  Safety  and 
Applied  Nutrition  (HFS-215).  Food  and 
Drug  Administration.  200  C  St.  SW., 
Washington.  IX  20204,  202-41fr-3081. 
SUPPI^MENTARV  INFOR«UTION:  In  a  notice 
pubUshed  in  the  Federal  Register  of 
May  11,  1998  (63  FR  25864),  FDA 


announced  that  a  food  additive  petition 
(FAP  8B4594)  had  been  filed  by  Qba 
Specialty  Chemicals  Corp.,  540  White 
Plains  Rd.,  Tarrytown,  NY  10591-9005. 
The  petition  profKwed  to  amend  the 
food  additive  regulations  in  §  178.2010 
Antioxidants  and/or  stabilizers  for 
polymers  (21  CFR  178.2010)  to  provide 
for  the  expanded  safe  use  of  2-methyl- 
4,6-bis-((octylthio)methyl]phenol  as  a 
stabilizer  for  rubl>er-modified 
polystyrene  complying  with  21  CFR 
177.1640  intended  for  use  in  contact 
with  food. 

FDA  has  evaluated  the  data  in  the 
petition  and  other  relevant  material. 
Based  on  this  information,  the  agency 
concludes  that  the  proposed  use  of  the 
additive  is  safe,  that  the  additive  will 
achieve  its  intended  technical  efliect, 
and  therefore,  that  the  regulations  in 
§  178.2010  should  be  amended  as  set 
forth  below. 

In  accordance  with  §  171.1(h)  (21  CFR 
171.1(h)),  the  petition  and  the 
documents  that  FDA  considered  and 
relied  upon  in  reaching  its  decision  to 
approve  the  petition  are  available  for 
inspection  at  the  Center  for  Food  Safety 
and  AppUed  Nutrition  by  appointment 
with  the  information  contact  person 
listed  above.  As  provided  in  §  171.1(h). 
the  agency  will  delete  from  the 
documents  any  materials  that  are  not 
available  for  public  disclosure  before 
making  the  documents  available  for 
inspection. 

The  agency  has  previously  considered 
the  potential  environmental  effects  of 
this  rule  as  announced  in  the  notice  of 
filing  for  the  petition.  No  new 
information  or  comments  have  been 
received  that  would  affect  the  agency's 
previous  determination  that  there  is  no 
significant  impact  on  the  human 
environment  and  that  an  environmental 
impact  statement  is  not  required. 

This  final  rule  contains  no  collection 
of  information.  Therefore,  clearance  by 
the  Office  of  Management  and  Budget 
under  the  Paperwork  Reduction  Act  of 
1995  is  not  required. 

Any  person  who  will  be  adversely 
affected  by  this  regulation  may  at  any 
time  on  or  before  November  19, 1998. 
file  with  the  Dockets  Management 
Branch  (address  above)  vmtten 
objections  thereto.  Each  objection  shall 
be  separately  numbered,  and  each 


numbered  objection  shall  specify  with 
particularity  the  provisions  of  the 
regulation  to  which  objection  is  made 
and  the  groimds  for  the  objection.  Each 
numbered  objection  on  which  a  hearing 
is  requested  shall  specifically  so  state. 
Failure  to  request  a  hearing  for  any 
particular  objection  shall  constitute  a 
waiver  of  the  right  to  a  hearing  on  that 
objection.  Each  ntunbered  objection  for 
which  a  hearing  is  requested  shall 
include  a  detailed  description  and 
analysis  of  the  specific  factual 
information  intended  to  be  presented  in 
support  of  the  objection  in  the  event 
that  a  hearing  is  held.  Failure  to  include 
such  a  description  and  analysis  for  any 
particular  objection  shall  constitute  a 
waiver  of  the  right  to  a  hearing  on  the 
objection.  Three  copies  of  all  dociunents 
shall  be  submitted  and  shall  be 
identified  with  the  docket  number 
found  in  brackets  in  the  heading  of  this 
document.  Any  objections  received  in 
response  to  the  regulation  may  be  seen 
in  the  Dockets  Management  Branch 
between  9  a.m.  and  4  p.m.,  Monday 
through  Friday. 

List  of  Subjects  in  21  CFR  Part  178 

Food  additives,  Food  packaging. 

Therefore,  under  the  Federal  Food. 
Drug,  and  Cosmetic  Act  and  tmder 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to 
the  Director,  Center  for  Food  Safety  and 
Applied  Nutrition.  21  CFR  part  178  is 
amended  as  follows: 

PART  178— MDIRECT  FOOD 
ADDITIVES:  ADJUVANTS. 
PRODUCTION  AIDS.  AND  SANITIZERS 

1.  The  authority  citation  for  21  CFR 
part  178  continues  to  read  as  follows: 

AudMiriljr:  21  U.S.C  321.  342.  348,  379a. 

2.  Section  178.2010  is  amended  in  the 
table  in  paragraph  (b)  by  revising  the 
entry  for  "2-methyl-4,6- 
bis((octylthio)methyl]phenoI"  in  item 
"5."  under  the  heading  "Limitations"  to 
read  as  follows: 


1178.2010    Anboxidanta 

for  potymara. 

•        •        •        •        • 

(b)  •  •  • 


aiMVoratabHlara 


Limitalions 


For  use  only: 

•     •     • 

5.  At  levels  not  to  exceed  0.1  percent  by  weij^  d  peaoleum  aicy^ 
hvdrocaffaon  resins  corrytyingwilhS  175.320  of  ttw  chapter:  riaiber- 

modWied  poly^yrene  complying  with  §  177.1640  o«  ttws  chspier,  ana 
petroleum  hydroeartxw  resins  and  rosins  and  rosin  denvabves  com- 
plying wMh  §  178.3800  ot  this  chapter. 


Dated:  October  9, 1998. 
L.  Robert  Lake. 

Director.  Office  of  Policy,  Planning  and 
Strategic  Initiatives.  Center  for  Food  Safety 
and  Applied  Nutrition. 

IFR  Doc.  98-27992  Filed  10-19-98;  8:45  ami 
MUMB  COM  41«e-«1-f 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  178 
{Docket  No.  9eF-03Ml 

Indlrwrt  Food  Addltivas:  Ad|uvanla. 
Production  Aids,  and  Sanitliara 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

action:  Final  rule. 


SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
food  additive  regulations  to  provide  for 
the  safe  use  of  2.9-dimethylanthra(2,l,9- 
def:6.5.10-d'e'f)diisoquinoline- 
l,3.8,10(2H,9H)-tetrone,  (C.L  Pigment 
Red  179)  as  a  colorant  for  all  polymers 
intended  for  use  in  contact  with  food. 
This  action  responds  to  a  petition  filed 
by  BASF  Corp. 

DATES:  This  regulation  is  effective 
October  20, 1998;  written  objections  and 
requests  for  a  hearing  by  November  19, 
1998. 

ADDRESSES:  Submit  written  objections  to 
the  Dockets  Management  Branch  (HFA- 
305).  Food  and  Drug  Administration, 
5630  Fishers  Lane,  rm.  1061.  Rockville, 
MD  20852. 

FOR  FURTHER  INFORMATION  CONTACT:  Vir 
D.  Anand,  Center  for  Food  Safety  and 
Applied  NutriUon  (HFS-215).  Food  and 
Drug  Administration,  200  C  St.  SW., 
Washington,  DC  20204.  202-418-3081. 
SUPPLEMENTARY  INFORMATION:  In  a  noUce 
published  in  the  Federal  Register  of 
June  15, 1998  (63  FR  32672),  FDA 
annoimced  that  a  food  additive  petition 


(FAP  8B4596)  had  been  filed  by  BASF 
Corp.,  3000  Continental  Dr.  North.  Mt. 
Olive.  NJ  07828-1234.  The  petition 
proposed  to  amend  the  food  additive 
regulations  in  8 178.3297  Colotants  for 
polymers  (21  CFR  178.3297)  to  provide 
for  the  safe  use  of  2.9- 
dimethylanthra(2.1,9-def«.5.10- 
d'e'f)diisoquinoline-1.3.8.10-(2H,9H)- 
tetrone.  (C.L  Pigment  Red  179)  as  a 
colorant  for  all  polymers  intended  for 
use  in  contact  vrith  food. 

FDA  has  evaluated  the  data  in  the 
petition  and  other  relevant  material. 
Based  on  this  information,  the  agency 
concludes  that  the  proposed  use  of  the 
additive  is  safe,  that  the  additive  will 
aichieve  its  intended  technical  eSect. 
and  therefore,  that  the  regulations  in 
§  178.3297  should  be  amended  as  set 

forth  below.  ^^^^ 

In  accordance  with  §  171.1(h)  (21  CFR 

171.1(h)),  the  petition  and  the 
documents  that  FDA  considered  and 
relied  upon  in  reaching  its  decision  to 
approve  the  petitirai  are  available  for 
inspection  at  the  Center  for  Food  Safety 
and  Applied  Nutrition  by  appointment 
with  the  information  contact  person 
listed  above..  As  provided  in  §  171.1(h). 
the  agency  will  delete  from  the 
dociunents  any  materials  that  are  not 
available  for  public  disclosure  before 
making  the  documents  available  for 
inspection.  . .      j 

The  agency  has  previously  considered 
the  environmental  effects  of  this  rule  as 
announced  in  the  notice  of  filing  for 
FAP  8B4596  (63  FR  32672,  June  15. 
1998).  No  new  information  or  comments 
have  been  received  that  would  affect  the 
agency's  previous  determination  that 
there  is  no  significant  impact  on  the 
human  environment  and  that  an 
environmental  impact  statement  is  not 

This  final  nile  contains  no  collection 
of  information.  Therefore,  clearance  by 
the  OfBce  of  Management  and  Budget 
under  the  Paperwork  Reduction  Act  of 
1995  is  not  required. 

Any  person  who  will  be  adversely 
affected  by  this  regulation  may  at  any 


time  on  or  before  November  19. 1998, 
file  with  the  Dockets  Management 
Branch  (address  above)  written 
objections  thereto.  Each  objection  shall 
be  separately  niunbered.  and  each 
niunbered  objection  shall  specify  with 
particularity  the  provisions  of  the 
regulation  to  which  objection  is  made 
and  the  grounds  for  the  objecti<m.  Each 
nun^red  objectiao  on  w^di  a  hearing 
is  requested  shall  specifically  so  state. 
Failure  to  request  a  hearing  for  any 
particular  objection  shall  constitute  a 
w^ver  of  the  right  to  a  hearing  on  that 
objection.  Each  numbered  objection  for 
which  a  hearing  is  requested  shall 
include  a  detailed  description  and 
analysis  of  the  specific  fecttial 
information  intended  to  be  presented  in 
support  of  the  objection  in  the  event 
that  a  hearing  is  held.  Failure  to  include 
such  a  description  and  analysis  for  any 
particular  objection  shall  constitute  a 
waiver  of  the  right  to  a  hearing  on  the 
objection.  Three  copies  of  all  documents 
shall  be  submitted  and  shall  be 
identified  with  the  dodcet  number 
found  in  brackets  in  the  heading  of  this 
document.  Any  objections  received  in 
response  to  the  regulation  may  be  seen 
in  the  Dockets  Management  Branch 
between  9  a.m.  and  4  p.m.,  Monday 
through  Friday. 

List  ofSublects  in  21  CFR  Part  178 

Food  additives.  Food  packaging. 

Therefore,  under  the  Federal  Food. 
Dr\ig.  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to 
the  Director,  Center  for  Food  Safety  and 
AppUed  Nutiition.  21  CFR  part  178  is 
amended  as  follows: 

PART  178-INDIRECT  FOOD 
ADDITIVES:  ADJUVANTS. 
PRODUCTION  AIDS,  AND  SANITIZERS 

1.  The  authority  citation  for  21  CFR 
part  178  continues  to  read  as  follows: 
Audieritr.  21  U.S.C  321.  342.  348.  379e. 
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2.  Section  178.3297  is  amended  in  the     "Substances"  and  "Limitations"  to  read     f  178.3297    Cotorants  for  pdymera. 
table  in  paragraph  (e)  by  alphabetically       as  follows:  •        •        *        •        • 

adding  an  entry  under  the  headings  (e)  *  *  * 


Substances 


2,»-Dimethy(anltira(2.1  .»<tof:6.5.1&<ref)<Jiisoquinoline- 
1.3.8.10(2H,9HHetrone  (C.I.  Pigment  Red  179,  CAS  Reg.  No.  5521- 
31-3). 


Limitations 


For  use  at  levels  not  to  exceed  1  percent  by  weight  of  polymers.  The 
finished  articles  are  to  contact  food  only  under  condttions  of  use  B 
through  H  as  described  in  Table  2  of  §176.l70(c)  of  this  chapter. 


Dated:  Octolwr  9, 1998. 
L.RoiMrtUka. 

Director.  Office  of  Policy.  Planning  and 
Strategic  Initiatives.  Center  for  Food  Safety 
and  Applied  Nutrition. 

|FR  Doc.  98-28060  Filed  10-19-98;  8:45  am] 
mjJNO  COM  41«»-»I-F 


DEPARTMENT  OF  TRANSPORTATION 
Coast  Quard 

33CFRPart66 

[U8CO-19W-3e041 
RIN  2119-AF90 

AiMndfiMnt  of  State  Watwa  for  Prtvate 
Aids  to  Navigation  in  Wisconsin  and 
Alabama 

agency:  Coast  Guard,  DOT. 
ACTXM:  Final  rule. 

summary:  The  U.S.  Coast  Guard  is 
reestablishing  Federal  jiuisdiction  over 
certain  waterways  in  the  State  of 
Alabama  and  expanding  state 
jurisdiction  of  certain  waterways  in  the 
State  of  Wisconsin  for  the  purposes  of 
Private  Aids  to  Navigation.  This  action 
is  being  taken  to  implement  a  request 
from  the  State  of  Alabama  and  an 
agreement  between  the  State  of 
Wisconsin  and  the  Coast  Guard,  and  to 
ensure,  safe  navigation  on  the  affected 
waterways. 

DATES:  This  final  rule  is  effective 
November  19, 1998. 

AOOflESSES:  Documents  as  indicated  in 
this  preamble  are  available  for 
inspection  or  copying  at  the  Docket 
Management  Facility,  USCG-1998- 
3604,  U.S.  Department  of 
Transportation,  room  PL-401.  400 
Seventh  Street,  SW..  Washington,  IX 
20590-0001. 

FOR  FURTHER  INFORMATION  CONTACT: 
For  questions  on  this  rule,  contact  Mr. 
Dan  Andrusiak.  G-OPN-2  at  U.S.  Coast 
Guard,  (202)  267-0327. 


SUPPLEMENTARY  INFORMATION: 

Regulatory  History 

On  April  15. 1998,  the  Coast  Guard 
published  a  notice  of  proposed 
rulemaking  entitled  Amendment  of 
State  Waters  for  private  aids  to 
navigation  in  Wisconsin  and  Alabama 
in  the  Federal  Register  (63  FR  18349). 
The  Coast  Guard  received  no  letters 
commenting  on  the  proposed 
rulemaking.  No  public  hearing  was 
requested,  and  none  was  held. 

Background  and  Purpose 

On  March  26, 1971,  the  Coast  Guard 
and  the  State  of  Alabama  signed  an 
agreement  giving  the  State  of  Alabama 
control  over  certain  of  its  waterways  for 
the  purposes  of  private  aids  to 
navigation.  On  April  1, 1981,  Mr. 
William  Gamer,  Director,  Marine  Police 
Division  for  the  State  of  Alabama,  sent 
a  letter  to  the  Chief  of  the  Eighth  Coast 
Guard  District  Aids  to  Navigation 
branch  asking  that  the  original 
agreement  of  March  26,  1971,  be 
discontinued.  Mr.  Gamer  stated  that  no 
follow-up  had  been  done  on  the 
agreement  and  therefore  that  the 
agreement  had  never  been  implemented. 
The  Coast  Guard  is  implementing  this 
change  to  comply  with  the  State  of 
Alabama's  request  and  to  ensiue  that 
discrepancies  in  aids  to  navigation  can 
be  quickly  corrected.  This  rule  also 
implements  an  agreement  between  the 
Coast  Guard  and  the  State  of  Wisconsin 
changing  the  reference  date  for 
designation  of  State  waters  for  private 
aids  to  navigation  from  November  17. 
1969.  to  May  1.1996. 

This  mle  change  accomplished  two 
things  for  the  purpose  of  Private  Aids  to 
Navigation.  First,  by  removing 
Paragraph  §  66.05-100(a)  it  will 
reestabUsb  Federal  jurisdiction  over 
certain  waterways  in  the  State  of 
Alabama.  Second,  by  amending 
paragraph  §  66.05-1 00(j)  the  State  of 
Wisconsin  will  expand  state  jurisdiction 
over  Lake  Winnebago,  the  Fox  River, 


and  various  other  waterways  in  their 
regulatory  system. 

Discussion  of  Coaunents  and  Changes 

The  Coast  Guard  published  a  Notice 
of  Proposed  Rulemaking  on  April  15, 
1998  and  allowed  the  public  a  60  day 
comment  period.  The  Coast  Guard 
received  no  comments;  therefore  the 
NPRM  is  being  adopted  as  final  with  no 
changes. 

Regnlatory  Evaluation 

This  rule  is  not  a  significant 
regulatory  action  under  section  3(f)  of 
Executive  Order  12866  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  imder  section  6(a)(3)  of  that 
order.  It  has  not  been  reviewed  by  the 
Office  of  Management  and  Budget  under 
that  order.  It  is  not  significant  under  the 
regidatory  policies  and  procedures  of 
the  Department  of  Transportation  (DOT) 
(44  FR  11040;  Febmary  26,  1979).  The 
Coast  Guard  expects  the  economic 
impact  of  this  rule  to  be  so  minimal  that 
a  full  Regulatory  Evaluation  under 
paragraph  lOe  of  the  regulatory  policies 
and  procedures  of  EXDT  is  unnecessary. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601-612),  the  Coast  Guard 
considered  whether  this  rule  will  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
"Small  entities"  include  small 
businesses,  not-for-profit  oiganizations 
that  are  independently  owned  and 
operated  and  are  not  dominant  in  their 
fields  and  governmental  jurisdictions 
with  populations  of  less  than  50.000. 
Because  it  expects  the  impact  of  this 
mle  to  be  minimal,  the  Coast  Guard 
certifies  under  5  U.S.C.  606(b)  that  the 
final  mle.  if  adopted,  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
This  conclusion  was  reached  by 
conferring  with  Aids  to  Navigation 
personnel  at  the  affected  districts  and 
having  received  assurance  that  this  rule 
change  would  not  cause  any  significant 
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economic  impact  on  small  business. 
Therefore,  the  Coast  Guard  certifies 
imder  section  605(b)  of  the  Regulator 
Flexibility  Act  (5  U.S.C.  601-612)  that 
this  final  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

Assistance  for  Small  Entities 

In  accordance  with  section  213(a)  of 
the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996  (Pub. 
L.  104-121).  the  Coast  Guard  offered  to 
assist  small  entities  in  understanding 
this  proposed  mle  so  that  they  can 
better  evaluate  its  effect  on  them  and 
participate  in  the  rulemaking  process.  If 
your  small  business  or  organization  is 
afi'ected  by  this  rule  and  you  have 
questions  concerning  its  provisions  or 
options  for  compliance,  please  contact 
LCDR  John  Fidaleo,  G-OPN-2  at  (202) 
267-4)346. 

Collection  irflnfonnation 

This  final  rule  does  not  provide  for  a 
coUection-of-information  under  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501-3520). 

Federalism 

The  Coast  Guard  has  analyzed  this 
final  mle  under  the  principles  and 
criteria  contained  in  Executive  Order 
12612  and  has  determined  this  final  rule 
does  not  have  sufficient  federalism 
impbcations  to  warrant  preparation  of  a 
Federalism  Assessment. 

Environment 

The  Coast  Guard  considered  the 
environmental  impact  of  this  final  rule 
and  concluded  that  under  paragraph 
2.B.2.e(23)  and  {34)(i)  of  Commandant 
Instmction  M16475.1B,  this  final  mle  is 
categorically  excluded  from  further 
environmental  documentation. 

List  of  Subiecto  in  33  CFR  Part  66 

Intergovernmental  relations. 
Navigation  (water).  Reporting  and 
recordkeeping  requirements.  For  the 
reasons  set  forth  in  the  preamble,  the 
Coast  Guard  amends  33  CFR  part  66  as 
follows: 

PART66-{AMENDED1 

1.  The  authority  citation  for  part  66 
continues  to  read  as  follows: 

Authority:  14  U.S.C.  83.  85;  43  U.S.C 
1333;  49  CFR  1.46. 

2.  In  §  66.05-100,  remove  paragraph 
(a),  and  redesignate  paragraphs  (b) 
through  (j)  as  paragraphs  (a)  through  (i), 
and  revise  newly  designated  paragraph 
(i)  to  read  as  follows: 


168.06-100    Designation  of  navigabte 
vMtsrs  as  State  vMlers  for  private  aids  to 
navigation. 

•        *        •        •        * 

(i)  Wisconsin.  Navigable  waters 
within  the  State  not  marked  with  Coast 
Guard  aids  to  navigation  as  of  May  1, 
1996. 

Dated:  October  9, 1998. 
Emest  R.  Riutta, 

Assistant  Commandant  for  Operations. 
(FR  Doc.  98-28035  Filed  10-19-98;  8:45  ami 
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DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 
33  CFR  Part  117 

[CGD05-S8-0141 


RIN211S-AE47 

Drawbridge  Oparallon  RaguMkNia: 
Elliabatti  Rlvar,  South  Branch, 
Portamouth-Chasapeaka,  VA 

agency:  Coast  Guard,  DOT. 

ACTION:  Final  mle. 

SUMNMRY:  The  Coast  Guard  is  changing 
the  regiUations  that  govem  the  operation 
of  the  Belt  Line  Railroad  drawbridge 
across  the  Atlantic  Intracoastal 
Waterway.  Southem  Branch  of  the 
Elizabeth  River,  mile  2.6.  at  Portsmouth 
and  Chesapeake.  Virginia.  This  change 
will  eliminate  the  need  for  a 
bridgetender  by  allovnng  the  bridge  to 
be  operated  by  the  bridge/train 
controller  from  a  remote  location  at  the 
Berkley  Yard  office.  The  Belt  Line 
Bridge  will  be  left  in  the  open  position, 
and  will  only  close  for  the  passage  of 
trains  and  to  perform  maintenance. 
This  new  mle  vnML  maintain  the 
bridge's  current  level  of  operational 
capabilities  and  continue  providing  for 
the  reasonable  needs  of  rail 
transportation  and  vessel  navigation. 

DATES:  this  nde  is  effective  on 
November  19. 1998. 
ADDRESSES:  Documents  as  indicated  in 
this  preamble  are  available  for 
ins]>ection  or  copying  at  the  office  of  the 
Commander  (AOWB).  Fifth  Coast  Guard 
District,  Federal  Building,  4th  Floor,  431 
Crav<rford  Street,  Portsmouth,  Virginia 
23704-5004,  between  8  a.m.  and  4:30 
p.m.,  Monday  through  Friday,  except 
Federal  holidays.  The  telephone  number 
is  (757)398-6222. 

FOR  FURTHER  INFORMATION  CONTACT: 
Ann  B.  Deaton,  Bridge  Administrator, 
Fifth  Coast  Guard  District,  at  (757)  398- 
6222. 


8UPPI.EMENTARY  INFORMATION: 
Regulatory  History 

On  June  1. 1998.  the  Coast  Guard 
published  a  Notice  of  Proposed 
Rulemaking  (NPRM)  entitled 
"Drawbridge  Operation  Regulations; 
Elizabeth  River.  South  Branch. 
Portsmouth-Chesapeake,  Virginia"  in 
the  Federal  Register  (63  FR  29677).  The 
Coast  Guard  received  one  comment 
from  the  Virginia  Pilots  Association 
stating  no  objection,  but  requesting 
clarity  on  how  radio  communications 
would  be  handled.  No  public  hearing 
was  requested  and  none  was  held. 

Background  and  Pnrpoee 

The  Beh  Line  Railroad  Bridge  across 
the  Southem  Branch  of  the  Elizabeth 
River,  mile  2.6,  located  in  Portsmouth 
and  Chesapeake.  Virginia,  currently  is 
left  in  the  open  position  and  only  closed 
by  a  bridgetender  on  site  for  the  passage 
of  trains  and  periodic  maintenance.  The 
Belt  Line  Railroad  Company  requested    ■ 
that  the  current  regulations  be  changed 
by  allowing  operation  of  the  bridge  from 
a  remote  location  or  train  crossings  or 
maintenance.  The  bridge  would  be 
operated  by  the  bridge/train  controller 
at  the  Berkley  Yard  office. 

Prior  to  pubUshing  the  Notice  of 
Proposed  Rulemaking,  the  Coast  Guard 
met  with  the  Belt  Line  Railroad 
Company,  the  Virginia  Pilots 
Association.  Hampton  Roads  Maritime 
Association.  Steamship  Trade 
Conunittee.  and  various  tug  and  barge 
companies.  The  meeting  targeted 
possible  safety  problems  associated  Mrith 
controlling  the  bridge  from  an  of&ite 
location.  The  Virginia  Pilots  Association 
voiced  concem  for  safety  and  wanted 
assurance  that  radio  communications 
and  visual  siuveillance  woidd  be 
maintained  at  all  times.  The  Belt  Line 
Railroad  Company  responded  that  it 
would  to  do  so.  Based  on  the  procedures 
established  in  this  meeting,  and  the 
guidelines  provided  by  the  Belt  Line 
Railroad  Company,  the  Coast  Guard 
believes  that  this  regulations  will  make 
the  closure  process  more  efficient 
during  train  crossings  and  peKodic 
maintenance  and  v^U  save  operational 
expenses  by  eliminating  bridgetenders 
while  still  providing  the  same  bridge 
operational  capabilities.  The  Coast 
Guard  is  revising  33  CFR  117.997  by 
redesignating  paragraphs  (a)  through  (h) 
as  paragrapl^  (b)  through  (i)  and  adding 
a  new  paragraph  (a). 

Diacuasion  of  Comments  and  Changes 

The  Coast  Guard  received  1  comment 
from  the  Virginia  Pilots  Association  on 
the  NPRM.  This  comment  did  not 
oppose  or  recommend  a  change,  but 
merely  requested  additional  information 
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as  to  how  radio  communications 
between  the  Bridge/Train  Controller  and 
the  waterway  users  would  be  handled, 
and  it  requested  additional  radio 
communications  during  the  lowering  of 
the  bridge.  These  concerns  were  a 
misunderstanding  by  the  Pilots  of  the 
procedures  proposed.  The  Pilots  are 
now  satisfied  that  this  issue  is 
addressed  adequately  in  this  Final  Rule. 
Since  no  comments  opposing  the 
proposed  change  were  received,  the 
final  rule  is  being  implemented  without 
change. 

Regulatory  Evaluation 

This  final  rule  is  not  a  significant 
regulatory  action  under  section  3(f)  of 
Executive  Order  12866  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
Order.  It  has  been  exempted  from 
review  by  the  Office  of  Management  and 
.  Budget  under  that  Order.  It  is  not 
significant  under  the  regulatory  policies 
and  procedures  of  the  Department  of 
Transportation  (DOT)  (44  FR  11040, 
February  26.  1979).  The  Coast  Guard 
reached  this  conclusion  based  on  the 
fact  that  this  change  will  not  prevent 
mariners  from  transiting  the  bridge,  but 
merely  require  mariners  to  adhere  to  the 
new  operation  procedures  during 
transits  of  the  bridge. 

Small  Entities 

Under  the  Regulatory  Flexibihty  Act 
(5  U.S.C.  601-612).  the  U.S.  Coast  Guard 
must  consider  whether  this  proposed 
rule,  if  adopted,  will  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  "Small 
entities"  include  small  independently 
owned  and  operated  businesses  that  are 
not  dominant  in  their  field  and  that 
otherwise  quaUfy  as  "small  business 
concerns  '  under  section  3  of  the  Small 
Business  Act  (15  U.S.C.  632).  Because  it 
expects  the  impact  of  this  final  rule  to 
be  minimal,  the  Coast  Guard  certifies 
under  5  U.S.C.  605(b)  that  this  final  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.     • 

Collection  of  Information 

This  final  rule  contains  no  collection 
of  information  requirements  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501-3520). 

Federalism 

The  Coast  Guard  has  analyzed  this 
final  rule  under  the  principals  and 
criteria  in  Executive  Order  12612.  and  it 
has  been  determined  that  this  final  rule 
does  not  raise  sufficient  federaUsm 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 


Environment  ^ 

The  Coast  Guard  considered  the 
environmental  impact  of  this  final  rule 
and  concluded  that  under  figure  2-1. 
paragraph  {32)(e)  of  Commandant 
Instruction  M16475.1C.  this  final  rule  is 
categorically  excluded  bom  further 
environmental  documentation  based  on 
the  fact  that  this  is  a  promulgation  of  an 
operating  regulation  for  a  drawbridge.  A 
Categorical  Exclusion  Determination 
statement  has  been  prepared  and  placed 
in  the  rulemaking  docket. 

List  of  Subjects  in  33  CFR  PaH  117 

Bridges. 

Regulations 

For  reasons  discussed  in  the 
preamble,  the  Coast  Guard  amends  33 
CFR  Part  117  as  follows: 

PART  117— DRAWBRIDGE 
OPERATION  REGULATIONS 

1.  The  authority  citation  for  part  117 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  499;  49  CFR  1.46;  33 
CFR  1.05-l(g):  Section  117.255  also  issued 
under  the  authority  of  Pub.  L.  102-587, 106 
Stat.  5039. 

2.  Section  117.997  is  amended  by 
redesignating  paragraphs  (a)  through  (h) 
as  paragraphs  (b)  through  (i)  and  by 
adding  a  new  paragraph  (a)  to  read  as 
follows: 

f117.M7  Atlantic  IntraeoasM  Walafway, 
South  Branch  of  the  EUaabMh  Rtvar  to  ttM 
ARMrmarfa  and  Choaapaaka  Canal. 

(a)  The  draw  of  the  Belt  Line  Railroad 
Bridge,  mile  2.6,  in  Portsmouth  and 
Chesapeake  will  operate  as  follows: 

(1)  The  bridge  will  be  left  in  the  open 
position  at  all  times  and  will  only  be 
lowered  for  the  passage  of  trains  and  to 
perform  periodic  maintenance 
authorized  in  accordance  with  subpart 
A  of  this  part. 

(2)  The  bridge  will  be  operated  by  the 
controller  at  the  Berkley  Yard  office. 

(3)  The  controller  will  monitor 
waterway  traffic  in  the  area  of  the  bridge 
and  directly  beneath  the  bridge  with 
closed  circuit  cameras  mounted  on  top 
of  the  bridge  and  with  surface 
navigational  radar. 

(4rwhen  the  bridge  closes  for  any 
reason,  the  controller  will  announce  30 
minutes  in  advance,  15  minutes  in 
advance,  and  immediately  proceeding 
the  actual  lowering,  over  marine 
channel  13.  that  the  Belt  Line  Railroad 
Bridge  is  closing  for  river  traffic.  In  each 
of  these  three  announcements,  the 
bridge/train  controller  will  request  all 
concerned  river  traffic  to  please  - 
acknowledge  on  marine  channel  13. 

(5)  The  bridge  shall  only  be  operated 
from  the  remote  site  if  closed  circuit 


visual  and  radar  information  shows 
there  are  no  vessels  in  the  area  and  no 
opposing  radio  communications  have 
been  received. 

(6)  While  the  Belt  Line  Bridge  is 
moving  fitjm  the  full  open  position  to 
the  full  closed  position,  the  bridge/train 
controller  will  maintain  constant 
surveillance  of  the  navigational  channel 
to  ensure  no  conflict  with  maritime 
traffic  exists.  In  the  event  of  failure  of 

a  camera  or  the  radar  system,  or  loss  of 
marine-radio  communications,  the 
bridge  shall  not  be  operated  by  the  off- 
site  bridge/train  controller  bom  the 
remote  location. 

(7)  If  the  off-site  bridge/train 
controller's  visibility  of  the  navigational 
channel  is  less  than  V4  of  a  mile,  the 
bridge  shall  not  be  operated  from  the 
remote  location. 

(8)  When  the  draw  cannot  be  operated' 
from  the  remote  site,  a  bridgetender 
must  be  called  to  operate  the  bridge  in 
the  traditional  on-site  manner. 

(9)  The  Belt  Line  mid-channel  lights 
will  change  from  green  to  red  anytime 
the  bridge  is  not  in  the  full  open 
position. 

(10)  During  the  downward  and 
upward  span  movement,  a  warning 
alarm  will  sound  until  the  bridge  is 
seated  and  locked  down  or  in  the  full 
open  position. 

(11)  When  the  bridge  has  returned  to 
its  full  up  position,  the  mid-channel 
light  will  turn  bom  red  to  green,  and  the 
controller  will  announce  over  marine 
radio  channel  13,  "Security,  security, 
security,  the  Belt  Line  brieve  is  open  for 
river  traffic."  Operational  information 
will  be  provided  24  hours  a  day  on 
marine  chaimel  13  and  via  telephone 
(757)  543-1996  or  (757)  545-2941. 

•         •         *         •         • 

Dated:  October  7. 1998. 
Roger  T.  Rufe.  Jr.. 

Vice  Admiral.  U.S.  Coast  Guard.  Commander. 
Fifth  Coast  Guard  District. 
[FR  Doc.  98-28036  Filed  10-19-98;  8:45  am) 
MUMQ  COM  4»10-1S-M 


DEPARTMENT  OF  EDUCATION 
Offica  of  Postsacondary  Education 
34  CFR  Part  674 
Fadaral  Perkins  Loan  Program 

CFR  Correction  ~- 

In  Title  34  of  the  Code  of  Federal 
Regulations,  parts  400  to  end.  revised  as 
of  July  1. 1998.  on  page  541.  in  §674.19. 
paragraph  (b)(5)  is  removed. 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40CFRPart52 

[Region  2  Docket  No.  NJ32-183a.  FRL- 
6174-q 

Approval  and  Promulgation  of 
Implamantation  Plans;  Reasonably 
AvallaMa  Control  Technology  for 
Oxidas  of  Nitrogan  for  Specific 
Sources  in  the  Stats  of  New  Jersey 

agency:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Direct  final  rule. 


SUMMARY:  The  EPA  is  announcing 
approval  of  four  (4)  revisions  to  the 
State  Implementation  Plan  (SIP)  for 
ozone  submitted  by  the  State  of  New 
Jersey.  These  revisions  consist  of  fifteen 
(15)  source-specific  reasonably  available 
control  technology  (RACT) 
determinations  for  controlling  oxides  of 
nitrogen  (NOx)  bom  various  sources  in 
New  Jersey.  Tliis  direct  final  rule 
approves  the  source-specific  RACT 
determinations  that  were  made  by  New 
Jersey  in  accordance  with  provisions  of 
its  regulation.  This  action  is  being  taken 
in  accordance  with  section  110  of  the 
Clean  Air  Act  (the  Act). 
DATES:  This  direct  final  rule  is  effective 
on  December  21. 1998  without  further 
notice,  imless  EPA  receives  adverse 
comment  by  November  19.  1998.  If 
adverse  comment  is  received.  EPA  v«ll 
publish  a  timely  withdrawal  of  the 
direct  final  rule  in  the  Federal  Register 
and  inform  the  public  that  the  rule  will 
not  take  effect. 

ADDRESSES:  All  written  comments 
should  be  addressed  to:  Ronald 
Borsellino.  Chief.  Air  Programs  Branch. 
Environmental  Protection  Agency. 
Region  2  Office.  290  Broadway.  New 
York.  New  York  10007-1866. 

Copies  of  the  State  submittals  are 
available  at  the  following  addresses  for 
inspection  during  normal  business 
hoxas: 

Environmental  Protection  Agency. 
Region  2  Office.  Air  Programs  Branch. 
290  Broadway.  25th  Floor,  New  York. 
New  York  10007-1866 
New  Jersey  Department  of 
EnviiY>nmental  Protection.  Office  of 
Air  Quality  Management.  Bureau  of 
Air  Pollution  Control.  401  East  State 
Street.  CN027.  Trenton.  New  Jersey 
08625 
Environmental  Protection  Agency.  Air 
and  Radiation  Docket  and  Information 
Center.  Air  Docket  (6102).  401  M 
Street.  S.W..  Washington.  D.C.  20460 
FOR  FURTHER  INFORMATION  CONTACT:  Ted 
Gardella  or  Richard  Ruvo.  Air  Pn^rams 


Branch.  Environmental  Protection 

Agency.  290  Broadway,  25th  Floor.  New 

York.  New  York  10007-1866.  (212)  637- 

4249. 

SUPPLEMENTARY  INFORMATION: 

A.  Background 

The  air  quality  planning  requirements 
for  the  reduction  of  NOx  emissions 
through  RACT  are  set  out  in  section 
182(f)  of  the  Act.  The  EPA  described 
section  182(f)  requirements  in  a  Notice 
entitled  "State  Implementation  Plans; 
Nitrogen  Oxides  Supplement  to  the 
General  Preamble;  Clean  Air  Act 
Amendments  of  1990  Implementation  of 
Title  I;  Proposed  Rule."  (NOx 
Supplement)  which  was  published  on 
November  25. 1992  (57  FR  55620).  For 
detailed  information  on  the  NOx 
requirements,  refer  to  the  NOx 
Supplement  and  to  additional  NOx 
guidance  memoranda  released 
subsequent  tathe  NOx  Supplement. 
The  EPA  has  defined  RACT  as  the 
lowest  emission  limitation  that  a 
particular  source  is  capable  of  meeting 
by  the  application  of  control  technology 
that  is  reasonably  available  considering 
technological  and  economic  feasibility 
(44  FR  53762;  September  17, 1979). 

Section  182  of  the  Act  provides 
requirements  for  nonattainment  areas 
classified  as  marginal  and  above.  Within 
ozone  nonattainment  areas  classified 
moderate  or  above  and  areas  within  an 
ozone  transport  region,  section  182(f)  of 
the  Act  requires  that  states  apply  the 
same  requirements  to  major  stationary 
sources  of  NOx  ("major"  as  defined  in 
section  302  and  section  182  (c),  (d),  and 
(e))  as  are  applied  to  major  stationary 
sources  of  volatile  organic  compounds 
(VOCs).  For  more  information  on  what 
constitutes  a  major  source,  see  section  2 
of  the  NOx  Supplement  to  the  General 
Preamble. 

Section  182(b)(2)  of  the  Act  requires 
submissions,  by  Novemtier  15,  1992,  of 
SIP  revisions  which  provide  for 
implementation  of  RACT  as 
expeditiously  as  practicable  but  no  later 
than  May  31. 1995.  where  for  a  source 
category  EPA  has  issued  a  control 
teclmique  document  (CTG)  before 
November  15. 1990.  (wr  for  all  major 
stationary  sources  that  the  Agency  has 
not  issued  a  CTG.  For  sources  covered 
by  a  CTG  between  November  15. 1990 
and  the  date  of  attainment,  section 
182(b)(2)  requires  SIP  revisions  within 
the  period  set  forth  by  the  Administrator 
in  issuing  the  CTG  document. 

EPA  did  not  issue  any  CTGs  for  major 
stationary  sources  of  NOx  either  before 
or  after  November  15. 1990.  Therefore, 
section  182(b)(2)  of  the  Act  requires 
submission,  by  November  15, 1992.  of 
all  SIP  revisions  which  provide  for 


implementation  of  RACT  on  major 
stationary  sources  of  NOx  for  all  ozone 
nonattainment  areas  classified  moderate 
or  above  and  for  all  ozone  transport 
regions.  New  Jersey,  which  is  within  the 
Northeast  ozone  transport  region 
established  by  section  184(a)  of  the  Act. 
is  required  to  adopt  and  implement 
RACT  on  major  stationary  sources. 
Sections  182(f)  and  184(b)  of  the  Act 
require  the  application  of  NOx  RACT 
requirements  Statewide. 

B.  New  lersey's  NOx  RACT  Regulation 

On  November  15, 1993,  New  Jersey 
submitted  to  EPA,  as  a  revision  to  the 
SIP,  subchapter  19  of  Chapter  27.  Title 
7  of  the  New  Jersey  Administrative 
Code.  Subchapter  19  is  entitled  "Control 
and  Prohibition  of  Air  Pollution  From 
Oxides  of  Nitrogen."  This  subchapter 
provides  the  NOx  RACT  requirements 
for  New  Jersey  and  was  effective  on 
December  20, 1993.  New  Jersey 
submitted  subchapter  19  to  EPA,  as  a 
revision  to  the  SIP,  on  November  15, 
1993  and  on  October  2.  1995.  the  EPA 
proposed  full  approval  (60  FR  51379). 
On  January  27, 1997,  the  EPA  final 
action  on  subchapter  19  was  pubUshed    - 
in  the  Federal  Raster  (62  FR  3804). 

On  March  24, 1995.  New  Jersey 
adopted  amendments  to  Subchapter  19 
and  submitted  them  to  EPA  for  approval 
as  a  SIP  revision  on  June  21,  1996.  On 
September  26, 1996,  the  EPA  found 
these  amendments  administratively  and 
technically  complete.  EPA  expects  to 
publish,  in  the  near  future,  a  proposed 
action  on  the  June  1996  submittal. 

C  Section  19.13 — ^Facility  Specific  NOx 
Emission  Limits 

Section  19.3  of  New  Jersey's 
regulation  establishes  a  procedure  for  a 
case-by-case  determination  of  what 
represents  RACT  for  a  particular  faciUty 
item,  equipment  or  source  operation. 
This  procedure  is  applicable  in  two 
situations:  (1)  Except  for  non-utility 
boilers,  if  the  major  NOx  facility 
contains  any  source  operation  or  item  of 
equipment  of  a  category  not  listed  in 
section  19.2  which  has  the  potential  to 
emit  more  than  10  tons  of  NOx  per  year, 
or  (2)  if  the  owner  or  operator  of  a 
source  operation  or  item  of  equipment 
of  a  category  listed  in  section  19.2  seeks 
approval  of  an  alternative  maximum 
allowable  emission  rate. 

New  Jersey's  procedure  requires 
either  submission  of  a  NOx  control  plan 
if  specific  emission  limitations  do  not 
apply  tQ  the  specific  source,  or 
submission  of  a  request  for  an 
alternative  maximum  allowable 
emission  rate  if  specific  emission 
limitations  do  apply  to  the  specific 
source.  In  either  case,  the  owners/ 
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operators  must  include  a  technical  and 
economic  feasibility  analysis  of  the 
possible  alternative  control  measures. 
RACT  determinations  for  an  alternative 
maximum  allowable  emission  rate  must 
consider  control  technologies  (e.g.,  low 
NOx  burners)  and  alternative  control 
strategies  (e.g.,  emissions  averaging, 
seasonal  fuel  switching  to  natural  gas, 
■  and  repowering).  Also,  in  either  case, 
subchapter  19  requires  that  New  Jersey 
establish  emission  limits  which  rely  on 
a  RACT  determination  specific  to  the 
facility.  The  resulting  NOx  control  plan 
or  alternate  maximum  allowable 
emission  rate  must  be  submitted  to  EPA 
for  approval  as  a  SIP  revision. 

D.  Section  19.21— Phased  Compliance 
Through  Repowering 

Section  19.21  of  New  Jersey's 
regulation  allows  attainment  of 
compliance  through  repowering.  Under 
subchapter  19,  repowering  is  defined  as 
the  permanent  cessation  of  steam 
generator  o]>erations  replaced  by  either 
the  installation  of  a  new  combustion 
source  or  the  purchase  of  heat  or  p>ower 
from  a  new  combustion  source  located 
in  New  Jersey. 

Section  19.21  requires  that  a  source 
owner  who  requests  compliance 
through  repowering:  (1)  Enter  into  an 
enforceable  commitment  with  the  State 
to  repower.  (2)  submit  an  analysis  that 
defines  RACT  for  the  interim  period 
between  May  31, 1995  and  the  date  the 
unit  will  be  repowered,  (3)  specify  a 
date,  which  can  be  no  later  than  May  31, 
1999,  by  which  the  unit  will  be 
repowered,  (4)  include  appropriate 
milestones  for  the  repowering  project, 
(5)  meet  applicable  SIP  and  Federal 
requirements  upon  the  repower  date, 
and  (6)  ensure  that  the  repowering 
commitment  is  federally  enforceable. 

Section  19.21  also  requires  that  a 
source  establish  emission  limits  using 
advanced  control  techniques  and 
commit  to  meet  these  limits  once  the 
source  is  repowered.  The  maximum 
allowable  NOx  emissions  rate, 
expressed  in  pounds  per  million  BTUs 
(Ibs/MM  BTU).  for  repowered  utility 
boilers  ranges  from  0.1  to  0.2  depending 
upon  the  type  of  boiler  and  the  type  of 
fuel.  Section  19.21  allows  repowering  of 
all  combustion  sources  and  replaces 
section  19.14(c)  which  allowed 
repowering  only  for  utiUty  boilers. 

E.  Procedural  History  of  Submittals 

Prior  to  adoption  of  the  fifteen  source- 
specific  RACT  revisions  discussed  in 
this  Notice,  New  Jersey  published 
proposed  limitations  for  each  source 
specific  RACT  determination  in  local 
newspapers  and  provided  thirty  (30) 
days  for  public  comment  and  an 


opportunity  to  request  a  public  hearing. 
New  Jersey  reviewed  and  responded  to 
all  comments.  The  State  then 
determined  that  the  proposed  NOx 
control  plans,  alternative  maximum 
allowable  emission  rates  and 
repowering  plan  conform  with  the 
provisions  of  sections  19.13  or  19.21  of 
New  Jersey's  regulation.  These  RACT 
determinations  were  made  during  1994, 
1995. 1996  and  1997. 

After  New  Jersey  made  each 
determination  it  issued  letters  of 
approval  to  each  owner.  These  letters 
included  and  incorporated  either  an 
attached  conditions  of  approval 
doctunent  (COAD)  or.  in  one  case,  an 
attached  facility  wide  permit  (FWP). 
Each  COAD  or  FWP  contains  conditions 
consistent  with  subchapter  19.  These 
conditions  are  considered  approved 
permit  conditions  which  are  fully 
enforceable  by  the  State.  Each  COAD 
and  FWP  is  identified  in  the 
"Incorporation  by  reference"  section  at 
the  end  of  this  document. 

New  Jersey  submitted  the  fifteen 
source-specific  SIP  revisions  to  EPA  on 
June  18, 1996,  July  10, 1996,  December 
17. 1996.  and  May  2. 1997. 

F.  EPA  Analysis  of  Sidte  Submittab 

After  reviewing  the  submittals,  EPA 
found  them  all  administratively  and 
technically  complete.  For  each  source 
discussed  in  this  dociunent,  EPA 
determined  that  the  New  Jersey  letter  of 
approval  identifies  NOx  requirements 
which  represent  RACT  for  the  source. 
The  conditions  contained  in  the  COADs 
and  FWP  include,  for  example,  emission 
limits,  work  practice  standutls.  and 
testing,  monitoring,  and  record  keeping/ 
reporting  requirements.  These 
conditions  are  consistent  with  the  NOx 
RACT  requirements  specified  in 
subchapter  19  and  conform  to  EPA  NOx 
RACT  guidance.  Please  note  there  may 
be  other  requirements,  such  as  adequate 
monitoring,  which  States  and  sources 
will  need  to  provide  for,  through  the 
Title  V  {lermitting  process.  Therefore, 
EPA  is  approving  New  Jersey's  fifteen 
source-specific  SIP  revision  submittals 
dated  June  18, 1996,  July  10. 1996. 
December  17, 1996  and  May  2, 1997. 

EPA's  evaluation  of  each  RACT 
submittal  is  detailed  in  a  document 
dated  June  8,  1998,  entitled  "Technical 
Support  Document — NOx  RACT  Source- 
Specific  SIP  Revisions-State  of  New 
Jersey."  A  copy  of  that  document  is 
available,  uf>on  request,  from  the  EPA 
Regional  Office  listed  in  the  ADDRESSES 
section  of  this  document. 

This  document  includes  a  summary  of 
each  RACT  submittal.  These  summaries 
are  organized  into  three  groups  as 
follows:  I.  "Facihty-Specific  NOx 


Emission  Limits" — nine  major  NOx 
facilities  that  contain  a  source  operation 
or  item  of  equipment  for  which  New 
Jersey  has  not  established  an  emission 
Umit  pursuant  to  subchapter  19;  II.   ~ 
"Alternative  NOx  Emission  Limits"— 
five  major  NOx  facilities  that  contain  a 
soiuce  operation  or  item  of  equipment 
of  a  category  listed  in  section  19.2  for 
which  an  owner  or  operator  seeks 
approval  of  a  RACT  emission  limit  that 
is  different  from  the  one  estabhshed  in 
subchapter  19;  III.  "Phased  Comphance 
Through  Repowering" — one  major  NOx 
facility  where  an  owner  or  operator 
seeks  approval  of  a  plan  pursuant  to 
section  19.21  for  phased  compliance 
through  repowering  of  a  specific  source. 

This  dociunent  takes  action  only  on 
the  permitted  emission  rates  and 
conditions  of  approval  related  to 
emissions  of  NOx:  action  is  not  being 
taken  on  any  other  pollutants  which 
may  be  permitted  by  New  Jersey  with 
regard  to  these  sources. 

L  Facility-Specific  NOx  Eniiaaion  Limits 

A  summary  of  EPA's  analysis  of  each 
source  granted  a  facility  specific  NOx 
emission  limit  by  New  Jersey  is  as 
follows. 

1.  The  Geon  Company 

The  Geon  Company  manufactures 
polyvinyl  chloride  resin  and  operates 
two  direct-fired  dryers  at  its  facility  in 
Pedricktown,  Salem  County.  The 
•facility's  RACT  analysis  concluded,  and 
New  Jersey  agreed,  that  RACT 
requirements  for  the  facility's  dryers  are 
as  follows:  (1)  Combust  only  natural  gas 
from  May  1  through  September  30 
unless  natural  gas  becomes  unavailable, 
(2)  combust  only  natural  gas  as  the 
primary  fuel  and  propane  as  the 
emergency  back  up  fuel,  (3)  limit  annual 
propane  hiel  combustion  to  ninety  days, 
and  (4)  a  NOx  emission  limit  of  11.95 
tons  per  year  (TPY)  for  dryer  DR-lH 
and  13.94  TPY  for  dryer  DR-2P. 

2.  The  PQ  Corporation/Industrial 
Chemicals 

The  PQ  Corporation/Industrial 
Chemicals  operates  a  Sodium  Silicate 
Furnace  at  its  facility  located  in  Avenel, 
Middlesex  County.  The  facility's  RACT 
analysis  concluded,  and  New  Jersey 
agreed,  that  RACT  requirements  for  the 
facility's  furnace  are  as  follows:  (1) 
Weekly  burner  tuneups,  (2)  control 
daily  excess  oxygen  level  to  no  more 
than  3%,  (3)  when  burning  oil,  a  NOx 
emission  limit  of  13.3  pounds  pet  hour 
(Ibs/hr)  or  the  highest  value  obtained 
from  a  stack  test,  whichever  is  lower,  (4) 
when  burning  natural  gas,  a  NOx 
emission  Umit  of  29.3  Ibs/hr  or  the 
highest  value  obtained  from  a  stack  test. 


whichever  is  lower,  and  (5)  daily 
maximum  capacity  of  128  tons  of 
molten  sodiiun  silicate. 

3.  Air  Products  and  Chemicals.  Inc. 
Air  Products  and  Chemicals.  Inc.. 
owns  and  operates  a  hazardous  waste 
incinerator  at  its  facility  in  Paulsboro, 
Gloucester  County.  The  incinerator 
processes  liquid  wastes  generated  on- 
site  and  also  serves  as  an  afterburner  for 
46  on-site  sources.  The  facility's  RACT 
analysis  concluded,  and  New  Jersey 
agreed,  that  RACT  requirements  for  the 
incinerator  are  as  follows:  (1) 
Implementation  of  good  combustion 
technology  consisting  of  high  intensity 
burners,  steam  injection,  and  modem 
instrumentation  to  control  excess  air, 
and  (2)  a  NOx  emission  limit  of  15.7 
Ibs/hr  (68.8  TPY). 

4.  Stony  Brook  Regional  Sewemge 
Authority 

The  Stony  Brook  Regional  Sewerage 
Authority  owns  and  operates  two 
multiple  hearth  type  incinerators  to 
bum  sewage  sludge  bom  its  wastewater 
treatment  plant  located  in  Princeton, 
Mercer  County.  The  facility's  RACT 
analysis  concluded,  and  New  Jersey 
agreed,  that  RACT  requirements  for  each 
incinerator  are  as  follows:  (1)  Combust 
natural  gas  as  auxiliary  fuel  during  the 
ozone  season  (May  1-September  15) 
unless  natural  gas  is  imavailable,  (2) 
combust  No  2  oil  when  natiual  gas  is 
unavailable  during  the  ozone  season  for 
a  period  not  to  exceed  48  hours  during 
any  calendar  month,  and  (3)  a  NOx 
emission  limit  of  22  Ibs/hr  for  each 
incinerator. 

After  switching  to  natural  gas.  the 
facility  was  to  conduct  stack  tests  and 
submit  the  results  of  those  tests  by  a 
date  no  later  than  May  31. 1996.  New 
Jersey  may  establish  a  lower  fricility 
NOx  emission  limit  after  review  of  the 
stack  test  results. 

5.  Township  of  Wayne,  Mountain  View 
Water  Pollution  Control  Facility 

The  Township  of  Wayne.  Mountain 
View  Water  Pollution  Control  Facility 
owns  and  operates  two  multiple  hearth 
type  sewage  sludge  incinerators  to  bum 
sewage  sludge  6t>m  its  wastewater 
treatment  plant  located  in  Wayne, 
Passaic  County.  The  facihty's  RACT 
analysis  concluded,  and  New  Jersey 
agreed,  that  RACT  requirements  for  the 
incinerators  are  as  follows:  (1)  Combust 
natural  gas  during  the  ozone  season,  and 
(2)  a  NOx  emission  limit  of  12.0  Ibs/hr 
for  each  incinerator.  New  Jersey  may 
establish  a  lower  facility  NOx  emission 
limit  after  review  of  stack  test  results 
conducted  after  the  plaimed  fuel  switch 
to  natural  gas. 


6.  Atlantic  States  Cast  Iron  Pipe 
Company 

The  Atlantic  States  Cast  Iron  Pipe 
Comp&iy  produces  iron  pipe  fr^m  scrap 
steel  and  operates  an  iron  melting 
cupola  and  an  aimealing  oven  in 
PhilUpsburg,  Warren  Coimty.  The 
facility's  NOx  emissions  result  bom  the 
combustion  of  coke  in  the  iron  melting 
cupola  and  the  combustion  of  natural 
gas  in  the  aimealing  oven.  For  the 
cupola,  the  facility's  RACT  analysis 
concluded,  and  New  Jersey  agreed,  that 
RACT  requirements  are  as  follows:  (1) 
Continued  use  of  low  excess  air  and 
oxygen  enrichment  technologies.  (2)  a 
NOx  emission  limit  of  0.188  Ibs/MM 
BTU,  and  (3)  an  aimual  operations  limit 
of  3600  hoius.  For  the  aimealing  oven, 
the  facility's  RACT  analysis  concluded, 
and  New  Jersey  agreed,  that  RACT 
requirements  are  as  follows:  (1)  An 
annual  adjustment  to  the  oven 
combustion  process,  (2)  a  NOx  emission 
limit  of  0.15  Ibs/MM  BTU,  and  (3)  an 
annual  fiiel  consumption  limit  of  271 
million  standard  cubic  feet  (SCF)  of 
natiual  gas. 

7.  Warren  Energy  Resource  Company, 
LP. 

The  Warren  County  Resource 
Recovery  Facility  is  a  municipal  waste- 
to-energy  facility  operated  by  Warren 
Energy  in  Oxford  Township.  Wanen 
County.  The  facility  includes  two 
independent  combustion/steam 
generation  units  nominally  rated  at  200 
tons  per  day  of  solid  waste  each.  The 
facihty's  RACT  analysis  concluded,  and 
New  Jersey  agreed,  that  RACT 
requirements  are  as  follows:  (1)  Use  of 
stalled  combustion  and  good 
combustion  practices  which  are  already 
standard  operating  practices  at  the 
faciUty  as  a  result  of  1986  Best  Available 
Control  Technology  determination.  (2)  a 
NOx  emission  limit  of  45  Ibs/hr/unit. 
and  (3)  a  concentration  limit  of  300 
parts  per  million,  for  any  3-hour  block 
period. 

8.  Hercules  Incorporated 

Aqualon,  a  division  of  Hercules 
Incorporated,  owns  and  operates  a 
nitrocellulose  manufactiiring  facility  in 
Parlin.  Middlesex  County.  NOx 
emissions  originate  from  Nitric  Add 
Concentrators,  a  Nitration  System,  and 
an  Open  Pit  Burner.  The  facihty's  RACT 
analysis  concluded,  and  New  Jersey 
agreed,  that  RACT  requirements  are  as 
follows:  (1)  Continued  use  of  wet 
scrubbing  control  systems  for  the  Acid 
Concentrators  and  Nitration  System  and 
continued  operational  procedures  for 
the  Open  Pit  Burner,  and  (2)  NOx 
emission  limits  for  the  Add 


Concentrators,  Nitration  System  and 
Open  Pit  Burner  of  23.48  TPY,  242  TPY 
and  76.5  TPY,  respectively. 

9.  U.S.  Department  of  Navy.  Naval  Ait 
Warfare  Center  Aircraft  Division 

The  United  States  Department  of 
Navy  operates  the  Naval  Air  Warfare 
Center,  Aircraft  Division,  in  Trwiton, 
Mercer  County.  The  jet  engine  test 
fadlity  is  a  test,  evaluation  and  research 
center  for  aircraft  propulsion  systems 
and  accessories.  Ten  test  cells  are  at  the 
fadUty  for  evaluating  engines  of  various 
size.  The  fadlity 's  RACT  analysis 
concluded,  and  New  Jersey  agreed,  that 
there  are  no  NOx  control  technologies 
that  are  technically  feasible  for  the 
aircraft  test  engines  and  that  the  RACT 
requirement  for  each  test  cell  is  a  NOx 
emission  Umit  between  2  and  300  TPY 
depending  on  the  size  and  type  of 
engine  tested.  The  fadUty  was 
scheduled  for  operational  closure  in 
September  1997. 

n.  Alternative  NOx  Emission  Limits 

A  summary  of  EPA's  analysis  of  each 
source  granted  an  alternative  NOx 
emission  limit  by  New  Jmsey  is  as 
foUows. 

10.  Atlantic  Electric  Company— 
Deepwater  Generating  Company 

Atlantic  Electric  Company  operates 
Boiler  No.  8,  which  is  a  coal-fired,  dry- 
bottom,  face-fired  utiUty  boiler,  at  the 
Deepwater  Generating  Sution  in 
Pennsville,  Salem  County.  Subdiapter 
19  does  not  address  required  limits 
during  aboOTinal  dicumstanoes  when 
this  boiler  needs  to  cofire  coal  with 
either  fiiel  oil  or  natiuvl  gas.  The 
fadUty's  RACT  analysis  conduded,  and 
New  Jersey  agreed,  that  RACT 
requirements  for  Boiler  No.  8  are  as 
foUows:  (1)  continued  use  of  Low  NOx 
Burners  (LNB)  and  Ovwfire  Air  to 
control  NOx  emissions.  (2)  a  NOx 
emission  limit  of  0.45  Ibs/MM  BTU 
during  cofiring  of  coal  with  either  fuel 
oil  or  natural  gas,  and  (3)  an  aimual 
operating  limit  of  1500  houn  when 
cofiring. 

11.  U.S.  Generating  Company— Carney's 
Point  Generating  Plant 

The  U.S.  Generating  Company 
operates  a  cogeneration  fedUty  in 
Carney's  Point,  Salem  County.  Included 
at  the  fociUty  is  a  fuel  oil  fired  AuxiUary 
Boiler  (package  type  water-tube  boiler 
vfith  economizer)  which  is  used  to 
produce  process  steam  when  the  main 
coal  fired  boilers  are  out  of  service.  The 
fadUty's  RACT  analysis  conduded.  and 
New  Jersey  agreed,  that  RACT 
requirements  for  the  AuxiUary  Boiler 
are  as  follows:  (1)  An  annual  adjustment 
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to  the  combustion  process,  (2) 
continued  use  of  LNB  in  combination 
with  Flue  Gas  Recirculation  (FGR),  (3) 
an  alternative  NOx  emission  limit  of 
0.17  Ibs/MM  BTU  firing  No.2  fuel  oil, 
and  (4)  an  annual  operating  limit  of 
77.000  MM  BTU  total  heat  input  which 
is  equivalent  to  annual  operation  of 
1000  hours  at  design  rate. 

12.  U.S.  Generating  Company — Logan 
Generating  Plant 

The  U.S.  Generating  Company 
operates  a  cogeneration  facility  in 
Swedesboro.  Gloucester  County. 
Included  at  the  faciUty  is  a  fuel  oil  fired 
Auxiliary  Boiler  (package  type  water- 
tube  boiler  with  economizer),  which  is 
used  to  produce  process  steam  when  the 
main  coal  fired  boiler  is  out  of  service. 
The  facility's  RACT  analysis  concluded, 
and  New  Jersey  agreed,  that  RACT 
requirements  for  the  Auxiliary  Boiler 
are  as  follows:  (1)  an  aiuiual  adjustment 
to  the  combustion  process,  (2) 
continued  use  of  LNB/FGR,  (3)  an 
alternative  NOx  emission  limit  of  0.17 
Ibs/MM  BTU  firing  No.2  fuel  oil,  and  (4) 
annual  operating  Umit  of  77.000  MM 
BTU  total  heat  input  which  is 
equivalent  to  an  annual  operation  of 
1000  hours  at  design  rate. 

13.  Schering  Corporation 

The  Schering  Corporation  owns  and 
operates  a  heat  recovery  steam  generator 
(HRSG),  equipped  with  a  duct  burner 
that  fires  natural  gas.  at  their  U-7 
cogeneration  facility  in  Union,  Union 
County.  When  operating  under 
emergency  circumstances  in  a  fresh  air 
firing  (FAF)  mode,  the  HRSG/duct 
burner  cannot  meet  Subchapter  19's 
presumptive  NOx  RACT  limit.  The 
fiacility's  RACT  analysis  concluded,  and 
New  Jersey  agreed,  that  RACT 
requirements  for  this  generator  during 
the  FAF  mode  are  as  follows:  (1)  Annual 
combustion  process  adjiistments.  (2) 
continued  use  of  the  LNB,  and  (3)  an 
alternative  NOx  emission  limit  of  0.183 
Ibs/MM  BTU  during  natural  gas 
combustion.  The  State  may  estabUsh  a 
lower  NOx  emission  limit  after  review 
of  the  stack  test  results  which  are  to  be 
submitted  to  New  Jersey  by  May  31, 
1996. 

1 4.  Jersey  Central  Power  &  Ligfit 
Company  (JCPS-L) 

JCP&L  operates  four  (Units  4,5.6.7) 
combined  cycle  combustion  turbines 
(firing  natural  gas  and  No.2  fuel  oil) 
with  No.2  fuel  oil  fired  HRSG/duct 
burners  at  its  Gilbert  Generating  Station 
in  Holland  Township,  Hunterdon 
County.  The  facility's  RACT  analysis 
concluded,  and  New  Jersey  agreed,  that 
RACT  requirements  are  as  follows:  (1) 


Water  injection  to  each  turbine.  (2) 
annual  adjustments  to  the  combustion 
.process,  (3)  alternative  NOx  emission 
limits  for  each  eas  or  No.  2  oil  fired 
turbine  of  0.17  Ibs/MM  BTU  and  0.26 
Ibs/MM  BTU  respectively,  (4)  an  annual 
maximum  use  of  natural  gas  for  each 
turbine  of  3.2x10'  SCF;  (5)  an  annual 
maximum  use  of  No.  2  fuel  oil  for  each 
turbine  of  2,867x10*  gallons,  (6)  for  each 
gallon  of  No.  2  fuel  oil  used,  a  reduction 
in  the  annual  natural  gas  consumption 
of  217  scf  is  required,  and  (7)  no  mel 
combustion  in  the  HRSG. 

m.  Phased  Compliuice  Through 
Repowering 

A  siunmary  of  EPA 's  analysis  of  each 
source  granted  phased  compliance 
through  repowering  by  New  Jersey  is  as 
follows. 

15.  Elizabethtown  Water  Company 
(EWC) 

EWC  owns  and  operates  two  identical 
lean  bum  internal  combustion  diesel 
engines,  1133  horsepower  each,  at  its 
water  treatment  and  distribution 
facility,  Raritan-Millstone  plant,  in 
Bridgewater,  Somerset  County.  The  two 
engines  are  30  years  old  and  their 
remaining  useful  life  is  limited, 
therefore  EWC  proposed  to  repower  the 
engines  to  comply  with  NOx  RACT.  The 
State's  approved  repowering  plan 
requires  the  following:  (1)  Replacing  the 
engines  with  ones  which  incorporate 
advances  in  the  art  of  air  pollution 
control.  (2)  installing  the  replacement 
engines  in  accordance  with  the 
milestones  specified  in  a  federally 
enforceable  agreement.  (3)  completing 
the  repowering  by  June  1, 1998,  and  (4) 
after  repowering.  replacement  units  are 
to  meet  all  Federal.  State.  SIP,  and  New 
Source  Review  requirements.  The  new 
engines  will  emit  about  90%  less  NOx 
than  the  engines  thev  will  replace. 

The  repowering  plan  further  requires 
that,  during  the  interim  period  of  May 
1. 1995  and  June  1. 1998.  NOx  RACT 
requirements  for  each  of  the  two 
existing  diesel  engines  are  as  follows: 

(1)  Switch  from  diesel  oil  to  No.  2  oil. 

(2)  aimually  perform  combustion 
process  adjustments.  (3)  operate  the 
engines  imder  retarded  timings,  (4)  limit 
emissions  to  8.6  grams  of  NOx  jper 
horsepower-hour,  and  (5)  instaU 
continuous  emission  moniton  and 
recorden  in  accordance  with  section 
19.18. 

G.  Final  Action 

The  EPA  is  approving  the  permitted 
conditions  described  above  as  RACT  for 
the  control  of  NOx  emissions  from  the 
sources  identified  in  the  fifteen  source- 
specific  SIP  revisions. 


The  EPA  is  publishing  this  rule 
without  prior  proposal  because  the 
Agency  views  this  as  a  noncontroversial 
amendment  and  anticipates  no  adverse 
comments.  However,  in  the  proposed 
nx]gs  section  of  this  Federal  Register 
publication,  the  EPA  is  publishing  a 
separate  document  that  will  serve  as  the 
proposal  to  approve  these  same  fifteen 
source-specific  SIP  revisions.  This  final 
rule  will  be  effective  December  21. 1998 
without  further  notice  unless  the 
Agency  receive  relevant  adverse 
comments  by  November  19. 1998. 

If  the  EPA  receives  such  comments, 
then  EPA  will  publish  a  notice 
withdrawing  the  final  rule  and 
informing  the  public  that  the  rule  did 
not  take  effect.  All  public  comments 
received  will  then  be  addressed  in  a 
subsequent  final  rule  based  on  the 
proposed  rule.  The  EPA  will  not 
institute  a  second  comment  period  on 
the  proposed  rule.  Only  parties 
interested  in  commenting  on  the 
proposed  rule  should  do  so  at  this  time. 
If  no  such  comments  are  received,  the 
public  is  advised  that  this  rule  will  be 
effective  on  December  21. 1998  and  no 
further  action  will  be  taken  on  the 
proposed  rule. 

Administrative  Requirements 

Executive  Order  12866  and  13045 

The  Office  of  Management  and  Budget 
(OMB)  has  exempted  this  regulatory 
action  &t)m  review  under  Executive 
Order  (E.O.)  12866  entitled.  "Regulatory 
Plaiming  and  Review."  The  final  rule  is 
not  subject  to  E.O.  13045  entitled, 
"Protection  of  Children  6t)m 
Environmental  Health  Risks  and  Safety 
Risks,"  because  it  is  not  an 
"economically  significant"  action  under 
E.0. 12866. 

Regulatory  Flexibility  Act 

The  Regulatory  Flexibihty  Act  (RFA) 
generally  requires  an  agency  to  conduct 
a  regulatory  flexibility  analysis  of  any 
rule  subject  to  notice  and  comment 
rulemaking  requirements  unless  the 
agency  certifies  that  the  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
Small  entities  include  small  businesses, 
small  not-for-profit  enterprises,  and 
small  governmental  jurisdictions.  This 
final  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities  because  SIP  approvals  under 
section  110  and  subchapter  I.  part  D  of 
the  Clean  Air  Act  do  not  create  any  new 
requirements  but  simply  approve 
requirements  that  the  State  is  already 
imposing.  Therefore,  because  the 
Federal  SIP  approval  does  not  create 
any  new  requirements.  I  certify  that  this 


action  will  not  have  a  significant 
economic  impact  on  a  substantial 
niunber  of  small  entities.  Moreover,  due 
to  the  nature  of  the  Federal-State 
relationship  under  the  Clean  Air  Act, 
preparation  of  flexibility  analysis  would 
constitute  Federal  inquiry  into  the 
economic  reasonableness  of  state  action. 
The  Clean  Air  Act  forbids  EPA  to  base 
its  actions  concerning  SIPs  on  such 
groimds.  Union  Electric  Co.,  v.  U.S. 
EPA.  427  U.S.  246,  255-66  (1976);  42 
U.S.C.  7410(a)(2). 

Unfunded  Mandates 

Under  section  20^  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("Unfunded  Mandates  Act"),  signed 
into  law  on  March  22, 1995,  EPA  must 
prepare  a  budgetary  impact  statement  to 
accompany  any  proposed  or  final  rule 
that  includes  a  federal  mandate  that 
may  result  in  estimated  annual  costs  to 
state,  local,  or  tribal  governments  in  the 
aggregate;  or  to  private  sector,  of  $100 
miUion  or  more.  Under  section  205, 
EPA  must  select  the  most  cost-effective 
and  least  burdensome  alternative  that 
achieves  the  objectives  of  the  rule  and 
is  consistent  with  statutory 
requirements.  Section  203  requires  EPA 
to  establish  a  plan  for  informing  and 
advising  any  small  governments  that 
may  be  significantly  or  uniquely 
impacted  oy  the  rule. 

EPA  has  determined  that  the  approval 
action  promulgated  does  not  include  a 
federal  mandate  that  may  resuh  in 
estimated  annual  costs  of  $100  million 
or  more  to  either  state,  local,  or  tribal 
governments  in  the  aggregate,  or  to  the 
private  sector.  This  federal  action 
approves  pre-existing  requirements 
under  state  or  local  law.  and  imposes  no 
new  federal  requirements.  Accordingly, 
no  additional  costs  to  state,  local,  or 
tribal  governments,  or  to  the  private 
sector,  result  from  this  action. 

Submission  to  Congress  and  the 
Comptroller  General 

The  Congressional  Review  Act.  5 
U.S.C.  801  et  seq..  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996.  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  Section  804, 
however,  exempts  from  section  801  the 
following  types  of  rules:  rules  of 
particular  appUcability;  rules  relating  to 
agency  management  or  personnel;  and 
rules  of  agency  organization,  procedure, 
or  practice  that  do- not  substantially 
affect  the  rights  or  obligations  of  non- 
agency  parties.  5  U.S.C.  804(3).  EPA  is 


not  required  to  submit  a  rule  report 
regarding  today's  action  under  section 
801  because  tl^s  is  a  rule  of  particular 
applicabiUty. 

Petitions  for  Judicial  Review 

Under  section  307(b)(1)  of  the  Act. 
petitions  for  judicial  review  of  this 
action  must  be  filed  in  the  United  States 
Court  of  Appeals  for  the  appropriate 
circuit  by  December  21. 1998.  Filing  a 
petition  for  reconsideration  by  the 
Administrator  of  this  final  rule  does  not 
affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).) 
Executive  Order  12875 

Under  E.0. 12875.  EPA  may  not  issue 
a  regulation  that  is  not  required  by 
statute  and  that  creates  a  mandate  upon 
a  state,  local,  or  tribal  government, 
imless  the  Federal  government  provides 
the  funds  necessary  to  pay  the  direct 
compliance  costs  incuned  by  those 
governments.  U  the  mandate  is 
unfunded.  EPA  must  provide  to  the 
Office  of  Management  and  Budget  a 
description  of  the  extent  of  EPA's  prior 
consultation  with  representatives  of 
affected  state,  local,  and  tribal 
governments,  the  nature  of  their 
concerns,  copies  of  written 
communications  from  the  govemmente. 
and  a  statement  supporting  the  need  to 
issue  the  regulation.  In  addition.  E.O. 
12875  requires  EPA  to  develop  an 
effective  process  permitting  elected 
officials  and  other  representatives  of 
state,  local,  and  tribal  governments  "to 
provide  meaningful  and  timely  input  in 
the  development  of  regulatory  proposals 
containing  significant  unfunded 
mandates."  Today's  rule  does  not  create 
a  mandate  on  state,  local  or  tribal 
governments.  The  rule  does  not  impose 
any  enforceable  duties  on  these  entities. 
Accordingly,  the  requirements  of 
section  1(a)  of  E.O.  12875  do  not  apply 
to  this  rule. 

Executive  Order  13084 

Under  E.0. 13084.  EPA  may  not  issue 
a  regulation  that  is  not  required  by 
statute,  that  significantiy  affects  or 
uniquely  affects  the  communities  of 
Indian  tribal  governments,  and  that 
imposes  sub^antial  direct  compUance 
costs  on  those  communities,  uiiless  the 
Federal  government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costa  inctured  by  the  tribal 
govemmenta.  If  the  mandate  is 


imfunded.  EPA  must  provide  to  the 
Office  of  Management  and  Budget,  in  a 
separately  identified  section  of  the 
preamble  to  the  rule,  a  description  of 
the  extent  of  EPA's  prior  consultation 
with  representatives  of  affected  tribal 
governments,  a  summary  of  the  nature 
of  their  concerns,  and  a  statement 
supporting  the  need  to  issue  the 
regulation.  In  addition,  representatives 
of  Indian  tribal  governments  "to  provide 
meaningful  and  timely  input  in  the 
development  of  regulatory  policies  on 
matters  that  significantiy  or  uniquely 
affect  their  commimities."  Today's  rule 
does  not  significantiy  or  uniquely  affect 
the  communities  of  Indian  tribal 
govemmenta.  Accordingly,  the 
requirementa  of  section  3(b)  of  E.O. 
13084  do  not  apply  to  this  rule. 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Incorporation  by 
reference.  Nitrogen  dioxide.  Ozone. 
Reporting  and  recordkeeping 
requirementa. 

Dated:  September  30, 1998. 
WilUui  I.  MnszyMki. 
Acting  Regional  Administrator,  Region  2. 

Part  52.  diapter  I.  tiUe  40  of  the  Code 
of  Federal  Regulations  is  amended  as 
follows: 

PARTS2-(AMENDE01 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 
Avihattty:  42  U.S.C  7401  et  seq. 


2.  Section  52.1570  is  amended  by 
adding  new  paragraph  (cM64)  to  read  as 
follows: 
52.1570    MantmcatkMi  o(  plan. 

(64)  Revisions  to  the  State 
Implementation  Plan  submitted  by  the 
New  Jersey  Department  of 
Environmental  Protection  on  June  18, 
1996.  July  10, 1996.  December  17, 1996 
and  May  2. 1997. 

(i)  Incorporation  by  reference. 

(A)  Conditions  of  Approval 
Documents  (COAD)  or  Facility  Wide 
Permit  The  following  facilities  have 
been  issued  COADs  or  facility  wide 
permits  by  New  Jersey: 

(I)  Geon  Company's  direct-fired 
dryere.  Salem  County,  NJ  fadUty  wide 
permit  dated  January  30,  1997. 
Incorporation  by  reference  includes 
only  the  pages  with  permit  limita 
related  to  the  dryers. 

12)  PQ  Corporation/Industrial 
Chemicals'  Sodium  Sihcate  Furnace, 
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Middlesex  County,  NJ  CXDAD  approval 
dated  December  2,  1994. 

[3]  Air  Products  and  Chemicals' 
Hazardous  Waste  Incinerator, 
Gloucester  County,  NJ  COAD  approval 
dated  January  25, 1996. 

(4)  Stony  Brook  Regional  Sewerage 
Authority's  sewage  sludge  incinerators, 
Mercer  County.  NJ  COAD  approval 
dated  October  27, 1995  and  modified  on 
May  16, 1996. 

(5)  Township  of  Wayne,  Mountain 
View  Water  Pollution  Control  Facility's 
sewage  sludge  incinerators,  Passaic 
County,  NJ  COAD  approval  dated 
September  20, 1996. 

(6)  Atlantic  States  Cast  Iron  Pipe 
Company's  cupola  and  annealing  oven, 
Warren  County,  NJ  GOAD  approval 
dated  Novembar  22, 1994. 

(7)  Warren  County  Resource  Recovery 
Facility's  Municipal  Waste  Incinerators, 
Warren  County,  NJ  COAD  dated  August 
If  199d. 

(8)  Hercules  Incorporated's  Nitration 
System,  Acid  Concentrators,  and  Open 
Pit  Burner,  Union  County.  NJ  COAD 
dated  May  1, 1996. 

(9)  US  Department  of  Navy.  Naval  Air 
Warfare  Center  Aircraft  Division's  jet 
engine  test  cells,  Mercer  County,  NJ 
COAD  approval  dated  October  31, 1995. 

(10)  Atlantic  Electric  Company's 
Utility  Boiler  #8,  Salem  County,  NJ 
COAD  approval  dated  February  25, 
1997. 

ill)  U.S.  Generating  Company — 
Cameys  Point  Generating  Plant's 
auxiliary  boiler,  Salem  Coimty,  NJ 
COAD  approval  dated  February  2, 1996. 

[12]  U.S.  Generating  Company — 
Logan  Generating  Plant's  auxiliary 
boiler,  Salem  County,  NJ  COAD 
approval  dated  February  2. 1996. 

(13)  Schering  Corporation's  heat 
recovery  steam  generator  with  duct 
burner.  Union  County,  NJ  COAD 
approval  dated  January  5, 1996. 

(14)  Jersey  Central  Power  k  Light 
Company's  combined  cycle  combustion 
turbines,  Hunterdon  County,  NJ  COAD 
approval  dated  April  10, 1996. 

(15)  Elizabethtown  Water  Company's 
internal  combustion  engines,  Somerset 
County,  NJ  COAD  approval  dated  May 
8, 1996. 

(ii)  Additional  information — 
Documentation  and  information  to 
support  NO.  RACr  fadUty-specific 
emission  limits,  alternative  emission 
limits,  or  repowering  plan  in  four  letters 
addressed  to  Regional  Administrator 
Jeanne  M.  Fox  &x)m  New  Jersey 
Commissioner  Robert  C  Shinn,  Jr. 
dated: 

(A)  June  18, 1996  for  four  SIP  revisions 

(B)  July  10, 1996  for  three  SIP  revisions, 

(C)  December  17,  1996  for  five  SIP 

revisions. 


(D)  May  2, 1997  for  three  SIP  revisions. 
(FR  Doc  98-27924  Filed  10-19-98;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40CFRPwt68 
[FRL-ei6»-0) 

R«quMt  for  Oelegatlon  of  ihe 
Accidental  RetoM*  Prevention 
RequiranMnts:  Risk  ItanagenMnt 
Programs  Undsr  dssn  Air  Act  Ssctlon 
112(r)(7):  State  of  Florida 

AQENCV:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Direct  final  rule. 

SUMMARY:  The  purpose  of  this  direct 
final  rule  is  to  announce  that  on  June 
19. 1998.  the  State  of  Florida. 
Department  of  Community  A£Eain 
(DCA),  Division  of  Emergency 
Management  (DEM),  requested  section 
112(r)  program  delegation  for  all 
applicable  Florida  sources,  except  those 
with  propane  as  their  only  regulated 
substance.  If  no  adverse  comments  are 
received,  EPA  is  approving  this 
delegation  request  and  this  direct  final 
rule  will  serve  as  formal  delegation  of 
the  section  112(r)  program  for  all 
applicable  sources  except  those  with 
propane  as  their  only  regulated 
substance.  EPA  is  pubUshing  a  parallel 
proposed  rule  contained  in  the 
Proposed  Rules  section  of  this  Federal 
Rafter. 

DATES:  This  direct  final  rule  will 
become  effective  on  December  21, 1998. 
The  direct  final  rule  will  become 
effective  without  further  notice  unless 
EPA  receives  no  adverse  written 
comments  on  or  before  November  19, 
1998.  Should  the  EPA  receive  such 
comments,  it  will  publish  a  timely 
dnciunent  withdrawing  this  rule. 
ADDRESSES:  Comments  on  this  action 
should  be  addressed  conciurently  to: 
Michelle  P.  Thornton,  U.S. 
Environmental  Protection  Agency, 
Region  4, 61  Forsyth  Street,  SW, 
Atlanta.  Geoi^a  30303-3104. 
patmon.michelleOepamai  1  .epa  .gov 

Eve  Rainey,  Florida  Division  of 
Emergency  Management.  2555  Shumard 
Oak  Boulevard.  Tallahassee,  Florida 
32399-2140,  eve.raineyOdca.state.fl.us 

Copies  of  Florida's  section  112(r) 
delegation  request  letter  and 
accompanying  documentation  are 
available  for  public  review  during  the 
hours  of  8:00  a.m.  and  4:30  p.m., 
Monday  through  Friday,  at  the 
addresses  listed  above.  If  you  would  like 


to  review  these  documents,  please  make 
an  appointment  with  the  appropriate 
office  at  least  24  hours  before  visiting 
day. 

FOR  FURTHER  INfORMATWN  CONTACT: 
Michelle  P.  Thornton,  U.S. 
Environmental  Protection  Agency, 
Region  4,  Air,  Pesticides  and  Toxics 
Management  Division,  Air  and 
Radiation  Technology  Branch.  30303- 
3104  (telephone  404  562-9121). 
patmon.michelleO  epaniail.epa.gov  or 

Eve  Rainey,  Florida  Division  of 
Emergency  Management,  2555  Shumard 
Oak  Boulevard,  Tallahassee,  Florida 
32399-2140.  (telephone  850  413-9914) 
eve.rainey9dca.state.fl.us 
SUPPt^MENTARY  INFORMATION:  If  no 
adverse  comments  are  received  by 
November  19. 1998,  this  direct  final  rule 
will  automatically  go  into  effect  on 
December  21. 1998.  Should  the  Agency 
receive  such  comments,  it  will  publish 
a  timely  document  withdrawing  this 
direct  final  rule  and  will  review  and 
publish  the  comments  in  a  subsequent 
document.  U  no  relevant  adverse 
comments  on  any  provision  of  this 
direct  final  rule  are  timely  filed,  then  it 
will  become  effective  on  December  21, 
1998  and  the  State  of  Florida  DCA/DEM 
will  receive  full  delegation  of  authority 
to  implement  and  enforce  the 
requirements  of  the  section  112(r) 
program  for  all  applicable  sources  in  its 
jurisdiction,  except  sources  with 
propane  as  their  only  regulated 
substance. 

On  June  20, 1996,  EPA  pubHshed  risk 
management  program  regulations, 
mandated  under  the  accidental  release 
prevention  provisions  of  the  Clean  Air     • 
Act  (CAA).  These  regulations  require 
owners  and  operators  of  stationary 
sources  subject  to  the  regulations  to 
submit  risk  management  plans  (RMPs) 
by  June  21, 1999,  to  a  central  location 
specified  by  EPA.  The  plans  will  be 
available  to  State  and  local  governments 
and  the  pubUc.  These  regulations  will 
encourage  sources  to  reduce  the 
probability  of  accidentally  releasing 
substances  that  have  the  potential  to 
cause  harm  to  public  health  and  the 
environment  and  will  stimulate 
dialogue  between  industry  and  the 
public  to  improve  accident  prevention 
and  emergency  response  practices. 

Section  112(1)  of  the  CAA  and  40  CFR 
part  63,  subpart  E,  authorize  EPA,  in 
part,  to  delegate  authority  to  any  state  or 
local  agency  which  submits  an 
approvable  program  for  implementation 
and  enforcement  of  requirements  for  the 
prevention  and  mitigation  of  accidental 
releases  of  hazardous  air  pollutants.  The 
State's  program  must  contain  adequate 
authorities,  adequate  resources  for 


implementation,  and  an  expeditious 
compUanoe  schedule  for  enforcing 
standards  as  detailed  in  40  CFR  sections 
63.91  and  63.95. 

On  May  24. 1998.  Chapter  22.  Part  IV. 
Florida  Statutes,  the  Florida  Accidental 
Release  Prevention  and  Risk 
Management  Planning  Act  (Chapter  98- 
193,  Laws  of  Florida)  became  effective. 
This  law  adopts  the  federal 
requirements  foimd  in  section  112(r)  of 
the  CAA  of  1990  for  specified  sources 
and  the  corresponding  Risk 
Management  Program  regulations  for 
use  with  the  Florida  prooam. 

On  June  19, 1998,  the  State  of  Florida, 
Department  of  Community  Affiairs 
(DCA),  Division  of  Emergency 
Management  (DEM),  requested  section 
112(r)  program  delegation  for  all 
applicable  Florida  sources,  except  those 
with  propane  as  their  only  regulated 
substance.  The  State  acknowledges  and 
accepts  that  propane  sources  will  not  be 
imder  the  jtmsdiction  of  the  Florida 
DCA/DEM  and  will  default  to  EPA 
Region  4  for  implementation  and 
enforcement. 

Through  the  .State's  legislative  budget 
process,  the  Florida  Accidental  Releases 
Prevention/Risk  Management  Planning 
program  received  two  full  time 
equivalent  (FTE)  professional  positions 
and  more  than  $140,000  for  initial 
program  year  activities.  The  state  law 
also  includes  a  fee  system  with  amounts 
ranging  from  approximately  $100  to 
$1,000  per  process.  Section  112(r) 
activities  will  also  be  integrated  into  an 
existing  Hazardous  Materials  Planning 
Program  which  supports  13  FTEs  and 
has  contractual  relationships  with  the 
State's  eleven  Local  Emergency 
Planning  Committees  (LEPCs)  and  sixty- 
seven  emergency  management  program 

offices. 

Upon  delegation,  the  State's  program 
will  be  administered  by  the  DCA/DEM, 
which  is  also  responsible  for 
implementation  of  the  Federal 
Emergency  Planning  and  Community 
Right-To-Know  Act  (EPCRA)  program  in 
the  state.  The  DEM  serves  as  staff  to  the 
State  Emergency  Response  Commission 
(SERC)  and  has  an  established 
relationship  with  Florida'? eleven 
LEPCs.  Representatives  on  the  SERC 
include  delegates  from  the  departments 
of  Environmental  F*rotection  (DEP)  and 
Labor  and  Employment  Security  (DLES). 
Florida's  section  112(r)  program  will 
have  technical  assistance,  outreach  and 
education  as  its  cornerstone  with  an 
emphasis  on  assisting  sources  with 
compliance  and  facilitating  prevention 
discussions  with  the  public. 

After  a  thorough  review  of  Florida's 
delegation  request  and  its  pertinent 
laws,  rules,  and  regulations,  the  Region 


has  determined  that  such  a  delegation  is 
appropriate  in  that  Florida  has  satisfied 
the  criteria  of  40  CFR  sections  63.91  and 
63.95.  and  has  adequate  and  effective 
authorities,  resources,  and  procedures 
in  place  for  implementation  and 
enforcement  of  non-major  and  major 
sources  subject  to  the  section  112(r) 
RMP  Federal  standards.  The  State  has 
the  primary  authority  and  responsibility 
to  carry  out  all  elements  of  the  section 
112(r)  program  for  all  sources,  except 
propane,  covered  in  the  State,  including 
on-site  inspections,  record  keeping 
reviews,  audits  and  enforcement 

AdministratiTe  Requirements 

A.  Executive  Order  12866 

The  Office  of  Management  and  Budget 
(OMB)  has  exempted  this  regulatory 
action  from  review  under  Executive 
Order  (E.O.)  12866.  entitled  Regulatory 
Planning  and  Review. 

B.  Executive  Order  12875 

Under  E.O.  12875,  EPA  may  not  issue 
a  regulation  that  is  not  required  by 
statute  and  that  creates  a  mandate  upon 
a  state,  local,  or  tribal  government, 
unless  the  Federal  government  provides 
the  funds  necessary  to  pay  the  direct 
compliance  costs  incuired  by  those 
governments.  If  the  mandate  is 
unfunded,  EPA  must  provide  to  the 
Office  of  Management  and  Budget  a 
description  of  the  extent  of  EPA's  prior 
consultation  with  representatives  of 
affected  state,  local,  and  tribal 
governments,  the  nature  of  their 
concerns,  copies  of  written 
communications  frt>m  the  governments, 
and  a  statement  supporting  the  need  to 
issue  the  regulation.  In  addition.  E.O. 
12875  requires  EPA  to  develop  an 
effective  process  permitting  elected 
officials  and  other  representatives  of 
state,  local,  and  tribal  governments  "to 
provide  meaningful  and  timely  input  in 
the  development  of  regulatory  proposals 
containing  significant  unfunded 
mandates."  Today's  rule  does  not  create 
a  mandate  on  state,  local  or  tribal 
governments.  The  State  of  Florida  has 
volimtarily  requested  delegation  of  this 
program.  'The  state  will  be 
implementing  its  own  pre-existing 
Accidental  Releases  Prevention/Risk 
Management  Planning  program  as 
described  in  the  Supplemental 
Information  Section  of  this  notice. 
Accordingly,  the  requirements  of 
section  1(a)  of  E.O.  12875  do  not  apply 
to  this  rule. 

C.  Executive  Order  13084 

Under  E.0. 13084,  EPA  may  not  issue 
a  regulation  that  is  not  required  by 
statute,  that  significantiy  affects  or 


uniquely  affects  the  communities  of 
Indian  tribal  governments,  and  that 
imposes  sub^[antial  direct  compliance 
costs  on  those  communities,  unless  the 
Federal  government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  the  tribal 
governments.  If  the  mandate  is 
unfunded.  EPA  must  provide  to  the 
Office  of  Management  and  Budget,  in  a 
separately  identified  section  of  the 
preamble  to  the  rule,  a  description  of 
the  extent  of  EPA's  prior  consultation 
with  representatives  of  affected  tribal 
governments,  a  summary  of  the  nature 
of  their  concerns,  and  a  statement 
supporting  the  need  to  issue  the 
regulation.  In  addition,  representatives 
of  Indian  tribal  governments  "to  provide 
meaningful  and  timely  input  in  the 
development  of  regulatory  policies  on 
matters  that  significantly  or  uniquely 
affect  their  communities."  Today's  rule 
does  not  significantly  or  uniquely  affect 
the  communities  of  Indian  tribal 
governments.  Instead,  the  state  of 
Florida  will  lie  implementing  and 
enforcing  this  program.  Accordingly,  the 
requirements  of  section  3(b)  of  E.O. 
13084  do  not  apply  to  this  rule. 

D.  Paperwork  Reduction  Act 

Under  the  Paperwork  Reduction  Act. 
44  U.S.C.  3501  et  seq.,  the  EPA  must 
consider  the  paperwork  burden  imposed 
by  any  information  collection  request  in 
a  proposed  or  final  rule.  This  rule  will 
not  impose  any  new  information 
collection  requirements. 

E.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  (RFA, 
PubUc  Law  96-354,  September  19, 
1980)  requires  Federal  agencies  to  give 
special  consideration  to  the  impact  of 
regulation  on  small  businesses.  The 
RFA  specifies  that  a  regulatory 
flexibility  analysis  must  be  prepared  if 
a  screening  analysis  indicates  a 
regulation  will  have  significant  impact 
on  a  substantial  number  of  small 
entities.  This  direct  final  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

F.  Unfunded  Mandates 

EPA  has  determined  that  the  approval 
action  promulgated  does  not  include  a 
Federal  mandate  that  may  result  in 
estimated  costs  of  $100  miUion  or  more 
to  either  State,  local,  or  tribal 
governments  in  the  aggregate,  or  to  the 
private  sector.  This  Federal  action 
approves  pre-existing  requirements 
under  State  or  local  law,  and  imp>oses 
no  new  requirements.  Accordingly,  no 
additional  costs  to  State,  local,  or  tribal 
governments,  or  to  the  private  sector, 
result  from  this  action. 
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G.  Submission  to  Congress  and  the 
Comptroller  General 

The  Congressional  Review  Act  5 
U.S.C.  801  et  Seq.,  as  added  by  the 
Small  Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  A  major  rule 
cannot  take  effect  until  60  days  after  it 
is  published  in  the  Federal  Register. 
This  action  is  not  a  "major  rule"  as 
defined  by  5  U.S.C.  804(2).  This  rule 
will  be  effective  December  21, 1998, 
unless  EPA  receives  adverse  written 
comments  on  or  before  November  19. 
1998. 

H.  National  Technology  Transfer  and 
Advancement  Act 

Section  12(d)  of  the  National 
Technology  Transfer  and  Advancement 
Act  of  1995  ("NTTAA"),  Public  Law 
104-113,  section  12(d)  (15  U.S.C.  272 
note)  directs  EPA  to  use  voluntary 
consensus  standards  in  its  regulatory 
activities  unless  to  do  so  would  be 
inconsistent  with  applicable  law  or 
otherwise  impractical.  Voluntary 
consensus  standards  are  technical 
standards  (e.g..  materials  speciBcations, 
test  methods,  sampling  procedures,  and 
business  practices)  that  are  developed  or 
adopted  by  voluntary  consensus 
standards  bodies.  The  NTTAA  directs 
EPA  to  provide  Congress,  through  OMB, 
explanations  when  the  Agency  decides 
not  to  use  available  and  applicable 
voluntary  consensus  standards.  TTiis 
proposed  rulemaking  does  not  involve 
technical  standards.  Instead,  it  merely 
approves  the  Florida's  pre-existing 
Accidental  Release  Prevention  Program. 
Therefore,  EPA  is  not  considering  the 
use  of  any  voluntary  consensus 
standards. 


/.  Executive  Order  13045 

Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks  (62  FR  19885,  April  23,  1997). 
applies  to  any  rule  that:  (1)  Is 
determined  to  be  "economically 
significant  ■  as  defined  under  Executive 
Order  12866,  and  (2)  concerns  an 
environmental  health  or  safety  risk  that 
EPA  has  reason  to  believe  may  have  a 
disproportionate  effect  on  children.  If 
the  regulatory  action  meets  both  criteria. 


the  Agency  must  evaluate  the 
environmental  health  or  safety  efiiects  of 
the  planned  rule  on  children,  and 
explain  why  the  planned  regulation  is 
preferable  to  other  potentially  effective 
and  reasonably  feasible  alternatives 
considered  by  the  Agency. 

This  rule  is  not  subject  to  E.O.  13045 
because  it  is  not  an  economically 
significant  rule  as  defined  by  E.O. 
12866.  and  because  it  does  not  involve 
decisions  based  on  environmental 
health  or  safety  risks. 

Dated:  September  9,  1998. 
A.  Stanley  Meiburg, 

Acting  Regional  Administrator,  Region  4. 
|FR  Doc.  9»-27926  Filed  10-19-98;  8:45  am) 
BNJJNQ  COM  MM-M-P 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

44CFRPart64 
IDoctot  No.  FEMA-769q 

Suspension  of  Community  Eiigit>ility 

AGENCY:  Federal  Emergency 
Management  Agency,  FEMA. 
action:  Final  rule. 


SUMMARY:  This  rule  identifies 
communities,  where  the  sale  of  flood 
insurance  has  been  authorized  under 
the  National  Flood  Insurance  Program 
(NFIP),  that  are- suspended  on  the 
effective  dates  listed  within  this  rule 
because  of  noncompUance  with  the 
floodplain  management  requirements  of 
the  program.  If  the  Federal  Emergency 
Management  Agency  (FEMA)  receives 
documentation  that  the  community  has 
adopted  the  required  floodplain 
management  measures  prior  to  the 
effective  suspension  date  given  in  this 
rule,  the  suspension  will  he  withdrawn 
by  publication  in  the  Federal  Register. 
EFFECTIVE  DATES:  The  effective  date  of 
each  community's  suspension  is  the 
third  date  ("Susp.")  listed  in  the  third 
column  of  the  following  tables. 
ADDRESSES:  If  you  wish  to  determine 
whether  a  particular  community  was 
suspended  on  the  suspension  date, 
contact  the  appropriate  FEMA  Regional 
Office  or  the  NFIP  servicing  contractor. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  F.  Shea  Jr.,  Division  Director. 
Program  Implementation  Division, 
Mitigation  Directorate.  500  C  Street, 
SW.,  Room  417.  Washington,  DC  20472, 
(202)  646-3619. 

SUPPLEMENTARY  INFORMATION:  The  NFIP 
enables  property  o%vners  to  purchase 
flood  insurance  which  is  generally  not 
otherwise  available.  In  return. 


communities  agree  to  adopt  and 
administer  local  floodplain  management 
aimed  at  protecting  lives  and  new 
construction  from  future  flooding. 
Section  1315  of  the  National  Flood 
Insurance  Act  of  1968,  as  amended,  42 
U.S.C.  4022,  prohibits  flood  insurance 
coverage  as  authorized  under  the 
National  Flood  Insurance  Program,  42 
U.S.C.  4001  et  seq.,  unless  an 
appropriate  pubUc  body  adopts 
adequate  floodplain  management 
measures  with  effective  enforcement 
measures.  The  commimities  listed  in 
this  document  no  longer  meet  that 
statutory  requirement  for  compliance 
with  program  regulations,  44  CFR  part 
59  et  seq.  Accordingly,  the  communities 
will  be  suspended  on  the  effective  date 
;    in  the  third  coliunn.  As  of  that  date, 
flood  insurance  will  no  longer  be 
available  in  the  community.  However, 
some  of  these  commimities  may  adopt 
and  submit  the  required  dociunentation 
of  legally  enforceable  floodplain 
management  measures  after  this  rule  is 
published  but  prior  to  the  actual 
suspension  date.  These  communities 
will  not  be  suspended  and  will  continue 
their  eligibility  for  the  sale  of  insurance. 
A  notice  withdrawing  the  suspension  of 
the  communities  will  be  pubhshed  in 
the  Federal  Register. 

In  addition,  me  Federal  Emergency 
Management  Agency  has  identified  the 
special  flood  hazard  areas  in  these 
communities  by  publishing  a  Flood 
bisurance  Rate  Map  (FIRM).  The  date  of 
the  FIRM  if  one  has  been  published,  is 
indicated  in  the  fourth  column  of  the 
table.  No  direct  Federal  financial 
assistance  (except  assistance  pursuant  to 
the  Robert  T.  Stafford  Disaster  Relief 
and  Emergency  Assistance  Act  not  in 
connection  with  a  flood)  may  legally  be 
provided  for  construction  or  acquisition 
of  buildings  in  the  identified  special 
flood  hazard  area  of  communities  not 
participating  in  the  NFIP  and  identified 
for  more  than  a  year,  on  the  Federal 
Emergency  Management  Agency's 
initial  flood  insurance  map  of  the 
commtmity  as  having  flood-prone  areas 
(section  202(a)  of  the  Flood  Disaster 
Protection  Act  of  1973,  42  U.S.C. 
4106(a),  as  amended).  This  prohibition 
against  certain  types  of  Federal 
assistance  becomes  effective  for  the 
communities  listed  on  the  date  shown 
in  the  last  column. 

The  Associate  Director  finds  that 
notice  and  public  comment  under  5 
U.S.C.  553(b)  are  impracticable  and 
unnecessary  because  communities  listed 
in  this  final  rule  have  been  adequately 
notified. 

Each  community  receives  a  6-month, 
90-day,  and  30-day  notification 
addressed  to  the  Chief  Executive  Officer 


that  the  commtmity  will  be  suspended 
unless  the  required  floodplain 
management  measures  are  met  prior  to 
the  effective  suspension  date.  Since 
these  notifications  have  been  made,  this 
final  rule  may  take  effect  within  less 
than  30  days. 

National  Environmental  Policy  Act 

This  rule  is  categorically  excluded 
from  the  requirements  of  44  CFR  Part 
10.  Environmental  Considerations.  No 
environmental  impact  assessment  has 
been  prepared. 

Regulatory  Flexibility  Act 

The  Associate  Director  has 
determined  that  this  rule  is  exempt  from 
the  requirements  of  the  Regulatory 
Flexibility  Act  because  the  National 
Flood  Insurance  Act  of  1968.  as 
amended.  42  U.S.C.  4022,  prohibits 
flood  insurance  coverage  unless  an 
appropriate  public  body  adopts 
adequate  floodplain  management 
measures  with  effective  enforcement 


measures.  The  communities  listed  no 
longer  comply  with  the  statutory 
requirements,  and  after  the  effective 
date,  flood  insurance  vrill  no  longer  be 
available  in  the  commimities  unless 
they  take  remedial  action. 

Regulatory  Classification 

This  final  rule  is  not  a  significant 
regulatory  action  under  the  criteria  of 
section  3(f)  of  Executive  Order  12866  of 
September  30. 1993.  Regulatory 
Planning  and  Review,  58  FR  51735. 

Paperwork  Reduction  Act 

This  rule  does  not  involve  any 
collection  of  information  for  purposes  of 
the  Paperwork  Reduction  Act,  44  U.S.C. 
3501  et  seq. 

Executive  Order  12612,  Federalism 

This  rule  involves  no  policies  that 
have  federalism  implications  under 
Executive  Order.12612,  Federalism. 
October  26, 1987,  3  CFR,  1987  Comp., 
p.  252. 


Executtve  Order  1277S,  Qvil  fnatke 
Reform 

This  rule  meets  the  applicable 
standards  of  section  2(b)(2)  of  Executive 
Order  12778,  October  25. 1991.  56  FR 
55195.  3  CFR.  1991  Comp.,  p.  309. 

List  irf  Subjects  in  44  CFR  Part  64 

Flood  insurance,  Floodplains. 

Accordingly,  44  CFR  part  64  is 
amended  as  follows: 

PART64-{AMENDED] 

1.  The  authority  citation  for  Part  64 
continues  to  read  as  follows: 

Audiortty:  42  U.S.C.  4001  et  seq.; 
ReoiganizatioD  Plan  No.  3  of  1978,  3  CFR. 
1978  Comp..  p.  329;  E.O.  12127,  44  FR  19367. 
3  CFR,  1979  Comp.,  p.  376. 

f64^    [Amended] 

2.  The  tables  published  under  the 
authority  of  §  64.6  are  amended  as 
follows: 


State/kx^ation 


ReglonI 

Connecticufc    FairlieW.    town    of.    FairfieW 
County. 

RagionV 
Illinois:  Glenview,  village  of.  Cook  County  .... 

Indiana:  Huntingburg,  city  of.  Dubois  County 

Otvo: 

Springboro,  dty  of,  Warren  County  


Community 
No. 


Warren  County,  unincorporated  areas  .. 

Wisconsin:    Boscobel,    dty    of.    Grant 
County. 

Region  VI 
Louisiana:  Rotieline,  village  of,  NatctHtoct>es 
Paristt 

Region  iX 

California: 

Tuiare  County,  unincorporated  areas  .... 


VisaNa.  dty  of.  Tulare  County 


RagionV 

jinois:  htorthbrook,  vitege  of.  Cook  County 

Ohto:  Clark  County,  unincorporated  areas  ™ 

RegkmVI 

Lxwisiana: 

Evangeline      Parish,      unincorporated 

areas. 
Vilie  Platte,  town  of.  Evangeline  County 

Texas: 


Effective  date  of  eKgiMiily 


090007 

170096 
180362 

390564 
390757 
550148 

220133 

065066 
060409 

170132 
390732 

220064 
220070 


April  7,   1972,  Emerg.;  August  15,   1978, 
Reg;  October  6, 1998,  Susp. 


Current  effective 
map  date 


Oct  6,  1998 


January  -26,  1973,  Emerg.;  June  15,  1979.    do  .- 

Reg;  October  6. 1998,  Susp. 
April  1,  1'976,  Emerg.;  September  16,  1988, 

Reg.;  October  6,  1998,  Susp. 


May  5,  1975,  Emerg.;  February  4,  1981. 

Reg.;  October  6, 1998,  Susp. 
January  3,  1975,  Emerg.;  April  15,  1981. 

Reg.;  October  6, 1998,  Susp. 
ttovember  27,  1981,  Reg.;  October  6,  1998, 

Susp. 

August  11.  1975,  Emerg.;  August  5,  1985. 
Reg.;  October  6, 1998.  Susp. 


January  29,  1971,  Emerg.;  September  29, 
1986,  Reg.;  October  6.  1998.  Susp. 

August  23,  1974.  Emerg.;  July  5.  1984. 
Reg-;  October  6. 1998.  Susp. 

Decenrt)er  12.  1973,  Emerg.;  January  17, 
1979,  Reg.;  October  20, 1998,  Susp. 

May  14,  1976.  Emerg.;  July  2.  1987.  Reg.; 
October  20, 1998.  Susp. 


January  12,  1976.  Emerg.;  August  1.  1988. 

Reg.;  October  20, 1998,  Susp. 
April  13,  1976,  Emerg.;  October  15,  1985. 

Reg.;  October  20,  1998,  Susp. 


..do 


..do 
..do 
..do 


Dale  certain 
Federal  assist- 
ance no  kmger 

avalabte  in  spe- 
cial flood  hazard 


..do 


..do 


Oct  20,  1 
.do  .... 


..do 
..do 


OcL6, 1998 

do 
do. 

da 
do. 
da 

da 

do. 
da 


Oct  20.  1 
da 

da 
da 
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State/locaiion 


Ector  County,  unincorporated  areas 

GreenviNe.  dty  of.  Hunt  County 

Hunt  County,  unincorporated  areas 

Odessa,  city  of.  Edor  County 

ReQion  VNI 

Colorado:    WeMnglon.    town    of,    Larimer 
County. 


Community 
No. 


480796 
485473 
480363 
480206 

080104 


Effective  date  of  eligi)ility 


September   11,   1981,   Emerg.;  March  4. 

1991,  Reg.:  October  20,  1998,  Susp. 
December  31.   1970,  Emerg.;  August  13, 

1971,  Reg.;  October  20.  1998,  Susp. 
June  15,  1990,  Emerg.;  September  4.  1991. 

Reg.;  October  20. 1998.  Susp. 
Marcti  27.  1980,  Emerg.;  IMarch  4,  1991. 

Reg.;  October  20. 1998.  Susp. 

January  17.  1975.  Emerg.;  February  15. 
1979.  Reg.;  October  20, 1998,  Suap. 


Current  effective 
map  dale 


.do 
.do 
.do 
do 

do 


Code  tor  reading  third  cofumn:  Emerg.— Emergency;  Reg.— Regular,  Rein.— Reinstatement;  Susp.— Suspension. 


Date  certain 
Federal  assist- 
arK»  no  longer 
available  in  spe- 
cial Itood  hazard 


do. 
do. 
do. 
do. 

do. 


(Catalog  of  Federal  Domestic  Assistance  No. 
83.100,  "Flood  Insurance") 

Issued:  October  9.  1996. 
Midiaal  J.  AnutnMBg. 
Associate  Duvctorfor  Mitigation. 
(PR  Doc.  98-28082  Filed  10-19-98;  8:45  ami 
■UJNQ  OOOK  SnS-M-^ 


FEDERAL  COMMUNICATIONS 

47CFRPwt73 

PMI  Docket  No.  98-101;  RM-4289] 

Radio  Broadcasting  Sarvicaa;  Yuma, 
CO 

AQENCY:  Federal  Communications 

Commission. 

ACTION:  Final  rule. 

SUMMARY:  This  document  allots  FM 
Channel  233A  to  Yuma,  Colorado,  as 
that  community's  second  local  FM 
transmission  service,  in  response  to  a 
petition  for  rule  making  filed  on  behalf 
of  Ronald  L.  Zahller  and  Kent  Sager.  See 
63  FR  36199.  July  2.  1998.  Coordinates 
used  for  Channel  233A  at  Yuma. 
Colorado,  are  the  city  reference  location 
at  40-07-30  NL  and  102-43-24  WL. 
With  this  action,  the  proceeding  is 
terminated. 

DATES:  Effective  November  23,  1998.  A 
filing  window  for  Channel  233A  at 
Yuma,  Colorado,  will  not  be  opened  at 
this  time.  Instead,  the  issue  of  opening 
a  filing  window  for  this  channel  will  be 
addressed  by  the  Commission  in  a 
subsequent  Order. 
FOR  FURTHER  INFORMATION  CONTACT: 
Nancy  Joyner,  Mass  Media  Bureau,  (202) 
418-2180.  Questions  related  to  the 
application  filing  process  should  be 
addressed  to  the  Audio  Services 
Division,  (202)  418-2700. 


SUPPLEMENTARY  INFORMATION:  This  is  a 
s3mopsis  of  the  Commission's  Report 
and  Order.  MM  Docket  No.  98-101, 
adopted  September  30. 1998,  and 
released  October  9, 1998.  The  full  text 
of  this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FOC's 
Reference  Center  (Room  239).  1919  M 
Street.  NW..  Washington.  DC.  The 
complete  text  of  this  decision  may  also 
be  piut:hased  from  the  Commission's 
copy  contractor.  International 
Transcription  Service.  Inc..  1231  20th 
SU«et,  NW..  Washington.  DC  20036. 
(202)  857-3800. 

List  of  Subiects  in  47  CFR  Part  73 

Radio  broadcasting. 

Part  73  of  Title  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  73— (AMENDED] 

1.  The  authority  citation  for  part  73 
reads  as  follows: 

Authority:  47  U.S.C.  154.  303.  334.  336. 

173.202    [Amended] 

2.  Section  73.202(b).  the  Table  of  FM 
Allotments  under  Colorado,  is  amended 
by  adding  Channel  233A  at  Yuma. 

Federal  Communications  Commission. 
John  A.  Karouaoa, 

Chief.  Allocations  Bmnch.  Policy  and  Rules 
Division,  Mass  Media  Bureau. 
IFR  Doc.  98-27986  Filed  10-19-98;  8:45  am) 
MUJNQ  coof  sna-ei-u 


FEDERAL  COMMUNICATIONS 


47CFRPart73 

Radio  Broadcasting  Sarvicaa;  Various 
Locations 

AGENCY:  Federal  Communications 
Commission. 

ACTION:  Final  rule. 

SUMMARY:  The  Commission,  on  its  own 
motion,  editorially  amends  the  Table  of 
FM  Allotments  to  specify  the  actual 
classes  of  channels  allotted  to  various 
communities.  The  changes  in  channel 
classifications  have  been  authorized  in 
response  to  applications  filed  by 
licensees  and  permittees  operating  on 
these  channels.  This  action  is  taken 
pursuant  to  Revision  of  Section 
73.3573(a)(1)  of  the  Commission's  Rules 
Concerning  the  Lower  Classification  of 
an  FM  Allotment,  4  FCC  Red  2413 
(1989),  and  the  Amendment  of  the 
Commission's  Rules  to  permit  FM 
Channel  and  Class  Modifications 
[Upgrades]  by  AppUcations,  8  FCC  Red 
4735  (1993). 

EFFECTIVE  DATE:  October  20. 1998. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kathleen  Scheuerle.  Mass  Media 
Bureau.  (202)  418-2180. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Report 
and  Order,  adopted  September  30,  1998. 
and  released  October  9. 1998.  The  full 
text  of  this  Commission  decision  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the 
Commission's  Reference  Center  (Room 
239).  1919  M  Street,  NW..  Washington. 
DC.  The  complete  text  of  this  decision 
may  also  be  purchased  &t>m  the 
Commission's  copy  contractors, 
International  Transcription  Service. 
Inc..  1231  20th  Street.  NW.  Washington. 


IX:.  20036.  (202)  857-3800.  facsimile 
(202) 857-3805. 

List  of  Subiects  in  47  CFR  Part  73 

Radio  broadcasting. 

Part  73  of  title  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART73-(AMENDED] 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C  154.  303.  334  and  336. 

f73.202    [Amended] 

2.  Section  73.202(b).  the  Table  of  FM 
Allotments  under  Alaska,  is  amended 
by  removing  Channel  293C  and  adding 
Channel  293C1  at  Anchorage,  and  by 
removing  Channel  280A  and  adding 
Channel  280C3  at  Colleee. 

3.  Section  73.202(b).  the  Table  of  FM 
Allotments  under  Arizona,  is  amended 
by  removing  Channel  295C2  and  adding 
Channel  295A  at  Buckeye. 

4.  Section  73.202(b).  the  Table  of  FM 
Allotments  under  Arkansas,  is  amended 
by  removing  Channel  278A  and  adding 
Channel  278C3  at  Lake  Village. 

5.  Section  73.202(b).  the  Table  of  FM 
Allotments  under  CaUfomia  is  amended 
by  removing  Grover  City  and  Channel 
297B  and  adding  Grover  Beach  and 
Channel  297B. 

6.  Section  73.202(b).  the  Table  of  FM 
Allotments  under  Hawaii,  is  amended 
by  removing  Chaimel  240A  and  adding 
Channel  240C1  at  Poipu. 

7.  Section  73.202(b).  the  Table  of  FM 
Allotments  under  Louisiana,  is 
amended  by  removing  Channel  244A 
and  adding  Channel  244C3  at  Morgan 

aty. 

8.  Section  73.202(b).  the  Table  of  FM 
Allotments  under  Mississippi,  is 
amended  by  removing  Chaimel  268C3 
and  adding  Channel  268A  at  Clarksdale. 

9.  Section  73.202(b).  the  Table  of  FM 
Allotments  under  Ohio,  is  amended  by 
removing  Channel  292A  and  adding 
Channel  290A  at  New  Lexington. 

10.  Section  73.202(b).  the  Table  of  FM 
Allotments  under  Oregon,  is  amended 
by  removing  Channel  231A  and  adding 
Channel  231C3  at  Tillamook. 

11.  Section  73.202(b).  the  Table  of  FM 
Allotments  under  TexAs.  is  amended  by 
removing  Channel  221 A  and  adding 
Channel  223C2  at  Devine  and  by 
removing  Channel  295A  and  adding 
Channel  295C2  at  Stamford.' 

12.  Section  73.202(b).  the  Table  of  FM 
Allotments  under  Utah,  is  amended  by 
removing  Channel  230A  and  adding 
Channel  232C1  at  Roosevelt. 


'  The  Report  and  Order  in  MM  docket  97-145 
substituted  Channel  295 A  for  Channel  221C2  at 
Stamford,  Texas.  See  62  KR  66826,  December  22. 
1997. 


13.  Section  73.202(b).  the  Table  of  FM 
Allotments  under  the  Virgin  Islands,  is 
amended  by  removing  Chaimel  297B1 
and  adding  Channel  297A  at  Charlotte 
Amalie. 

14.  SecUon  73.202(b).  the  Table  of  FM 
Allotments  under  Wyoming,  is  amended 
by  removing  Channel  273A  and  adding 
Channel  273C  at  Casper. 

Federal  Communications  Commission. 

John  A.  KarousoK, 

Chief,  Allocations  Branch,  Policy  and  Rules 

Division,  Mass  Media  Bureau. 
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[MM  DodMt  No.  95-178;  FCC  98-238] 

Closad  Captioning  of  Vidao 
Programming 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Final  rule:  petition  on 

reconsideration. 

SUMMARY:  The  Commission  amends  its 
closed  captioning  rules  in  response  to 
nine  petitions  for  reconsideration  of  the 
rules  adopted  in  August  1997.  Generally 
the  rules  require  the  closed  captioning 
of  video  programming  and  is  intended 
to  ensure  the  accessibility  of  video 
programming  to  persons  with  hearing 
disabilities.  On  reconsideration,  the 
Commission  amends  its  closed 
captioning  rules  in  order  to  better 
comply  with  the  statutory  mandate  to 
provide  accessibility  to  persons  with 
hearing  disabilities. 
EFFECTIVE  DATE:  November  19. 1998. 
FOR  FURTHER  INFORMATION,  CONTACT: 
John  Adams  or  Marda  Glauberman. 
Cable  Services  Bureau.  (202)  418-7200. 
TTY  (202)  418-7172. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Order  on 
Reconsideration  in  MM  Docket  No.  95- 
176.  FCC  98-236.  adopted  September 
17. 1998  and  released  October  2. 1998. 
The  complete  text  of  this  Order  on 
Reconsideration  is  available  for 
inspectioii  and  copying  during  normal 
business  hours  in  the  FCC  Reference 
Center  (Room  239).  1919  M  Street,  NW. 
Washii^on.  DC.  and  also  may  be 
purchased  from  the  Commission's  copy 
contractor.  International  Transcription 
Services.  Inc.  C'lTS")  at  (202)  857-3800, 
TTY  (202)  293-8810. 1919  M  Street. 
NW.  Suite  246.  Washington.  DC  20554. 
For  copies  in  alternative  formats,  such 


as  braille,  audio  cassette  or  large  print, 
please  contact  Sheila  Ray  at  n^. 

Paperwork  Reduction  Act 

This  Order  on  Reconsideration  has 
been  analyzed  with  respect  to  the 
Paperwork  Reduction  Act  of  1995  and 
has  been  found  to  contain  no  new  or 
modified  information  collection 
requirements  on  the  public 

Sjmopsis  of  Order  on  Reconsideration 

1.  On  August  7, 1997,  the  CommissicMi 
adopted  a  Report  and  Order  ("flSO"). 
summarized  at  62  FR  48487  (September 
16. 1997).  implementing  section  713  of 
the  Communications  Act  of  1934.  as 
amended.  47  U.S.C.  613.  Section  713 
required  the  Commission  to  prescribe 
ruliBS  and  implementation  schedules  for 
the  closed  captioning  of  video 
programming  and  to  establish 
appropriate  exemptions.  The  Order  on 
Reconsideration  ("Order")  addresses 
nine  petitions  for  reconsideration  of  the 
Report  and  Order.  By  this  Order,  the 
Commission  amends  its  closed 
captioning  rules,  in  part,  in  response  to 
the  petitions  for  reconsideration  in 
order  to  better  ensure  the  accessibility  of 
video  programming  to  persons  writh 
hearing  disabilities. 

2.  Section  713  generally  required  the 
Commission  to  ensure  that  "video 
programming  first  published  or 
exhibited  after  the  effective  date  of  such 
rules  is  fully  accessible  through  the 
provision  of  closed  caption  •  •  •  "  In 
the  R60.  the  Commission  adopted  an 
eight  year  transition  period  for  the 
captioning  of  new  nonexempt 
programming  (i.e..  that  first  published 
or  exhibited  on  or  after  January  1. 1998. 
the  eSiective  date  of  the  ndes).  The 
Commission  established  interim 
benchmarks  for  reqiured  amounts  of 
closed  captioning  during  the  transition 
period.  Effective  January  1,  2006.  the 
end  of  the  transition  period,  95%  of  all 
new  nonexempt  video  programming 
provided  on  each  channel  during  each 
calendar  quarter  was  required  to  be 
captioned. 

3.  On  reconsideration,  we  conclude 
that  our  decision  to  consider  the 
captioning  of  95%  of  each  channel's 
new  nonexempt  video  programming  to 
be  fully  accessible  is  not  consistent  with 
Congress'  objective  when  it  enacted 
Section  713.  Therefore,  we  define  full 
accessibility  to  be  the  captioning  of 
100%  of  all  new  nonexempt  video 
programming  and  will  require  all  such 
programming  to  be  captioned  at  the  end 
of  the  eight  year  transition  period. 
Accordingly,  after  January  1,  2006, 
100%  of  tiie  programming  of  each 
channel's  new  nonexempt  video 
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pro^amming  must  be  provided  with 
captions. 

4.  Section  713  required  the 
Conunission  to  maximize  the 
accessibility  of  video  programming  first 
pubhshed  or  exhibited  prior  to  the 
efiiective  date  of  our  rules  the  provision 
of  closed  captioning.  Programming 
published  or  exhibited  prior  to  January 
1, 1998.  is  defined  as  pre-rule.  In  the 
flfrO,  the  Commission  adopted  a  ten 
year  transition  period  with  no  interim 
benchmarks.  Under  the  rules,  effiective 
January  1 ,  2008.  the  end  of  the 
transition  period.  75%  of  all  pre-rule 
nonexempt  programming  on  each 
channel  during  each  calendar  must 
include  closed  captioning. 

5.  On  reconsideration,  the 
Commission  clarifies  that  for  purposes 
of  defining  pre-rule  programming,  the 
relevant  date  of  first  exhibition  or 
publication  is  its  first  exhibition  or 
publication  by  any  distribution  method, 
including  theatrical  and  home  video 
release  as  well  as  television  distribution. 

6.  The  Commission  also  clarifies  the 
application  of  the  rules  to  digital 
television  ("DTV)  programming.  In  the 
RSO,  we  defined  certain  types  of  digital 
programming  as  "pre-rule 
programming"  until  standards  relating 
to  the  preparation  of  digital 
programming  for  display  on  digital 
receivers  are  complete.  We  clarify  that 
this  determination  is  narrow  in  scope 
and  does  not  apply  to  programming  that 
is  transmitted  in  a  digital  format  for 
display  on  conventional  analog 
television  receivers.  This  narrow 
exemption  means  only  that  the  version 
of  the  program  prepared  or  formatted 
"for  display  on  television  receivers 
equipped  for  display  of  digital 
transmission"  prior  to  the  applicable 
date  will  fall  within  the  pre-rule 
category  and  be  subject  to  captioning  in 
accordance  with  the  pre-rule  schedule. 
With  this  clarification,  we  believe  the 
existing  rule  properly  accounts  for  the 
brief  period  of  time  during  which  the 
standards  process  can  be  completed. 

7.  In  the  RSO.  the  Commission  did 
not  establish  interim  benchmarks  for  the 
captioning  of  pre-rule  progranuning. 
However,  we  stated  that  we  would 
monitor  the  implementation  of  closed 
captioning  for  pre-rule  programming 
and  conduct  a  review  of  the  industry's 
progress  in  four  years.  On 
reconsideration,  we  reiterate  our  intent 
to  conduct  such  a  review.  We  also 
conclude  that,  in  order  to  comply  with 
the  statutory  mandate  to  ensure  that 
video  programming  providers  or  owners 
maximize  the  accessibility  of  pre-rule 
programming  it  is  necessary  to  estabUsh 
at  least  one  benchmark  for  pre-rule 
progranuning.  Thus,  we  amend  the  rules 


to  require  at  least  30%  of  a  channel's 
pre-rule  programming  be  provided  with 
captions  beginning  on  January  1.  2003. 
To  the  extent  that  the  amount  of  pre- 
rule  programming  captioned  to  comply 
with  the  requirement  that  a  video 
programming  distributor  provide 
captions  at  substantially  the  same  level 
as  the  average  level  of  captioning  that  it 
provided  during  the  first  six  months  of 
1997  exceeds  this  30%  benchmark,  a 
distributor  must  continue  to  caption 
such  programming  at  the  existing  level 
consistent  with  our  prior  decision. 

8.  In  the  R60.  we  determined  that  we 
would  allow  video  programmers  to 
count,  as  part  of  compliance  with  the 
closed  captioning  rules,  any  captions 
using  the  electronic  newsroom  ("ENR") 
methodology.  ENR  captioning  can  only 
be  used  to  convert  the  dialogue 
included  on  a  teleprompter  script  into 
captions  and  does  not  caption  live 
interviews,  field  reports  or  late-breaking 
weather  and  sports  that  are  not  scripted. 
As  a  result,  persons  with  hearing 
disabilities  do  not  have  full  access  when 
ENR  is  used.  After  review  of  the  record, 
on  reconsideration,  we  are  persuaded 
that  we  should  limit  the  cimunstances 
where  we  will  count  ENR  captioning  as 
a  substitute  for  real-time  captioning.  We 
recognize  that,  without  findings  on  an 
individual  basis,  it  is  difficult  to 
determine  precisely  which  video 
programming  providers  have  sufficient 
resources  such  that  real-time  captioning 
would  not  be  an  economic  burden. 
Nonetheless,  in  order  to  ensiu«  full 
accessibility,  we  have  made  our  best 
effort  to  identify  a  class  of  video 
pro^mmers  for  whom  a  real-time 
captioning  reouirement  would  not  be 
economically  burdensome.  Accordingly, 
begiiming  January  1.  2000.  at  the  first 
benchmark,  the  four  major  national 
broadcast  networks  (i.e.,  ABC,  CBS.  Fox 
and  NBC),  broadcast  stations  affiliated 
with  these  networks  in  the  top  25 
television  markets  as  defined  by 
Nielsen's  Designated  Market  Areas 
{"DMAs"),  and  nonbroadcast  networks 
serving  50%  or  more  of  the  total  number 
of  multichannel  video  programming 
distributor  ("MVPD")  households  will 
not  be  allowed  to  count  ENR  captioned 
programming  toward  compliance  with 
captioning  requirements.  Whenever  a 
broadcast  television  station,  a  broadcast 
television  network  or  a  nonbroadcast 
network  satisfies  one  of  these  criteria,  it 
becomes  subject  to  the  limitations  we 
are  placing  on  the  use  of  ENR  for 
compliance  with  the  rules. 

9.  Section  713  authorized  the 
Conunission  to  adopt  exemptions  for 
programs,  classes  of  programs,  or 
services  for  which  we  determine  that 
the  provision  of  closed  captioning 


would  be  economically  burdensome.  In 
the  Order,  we  adopt  several 
amendments  to  the  exemptions 
established  in  the  RSO. 

10.  In  the  RSO,  we  exempted  new 
networks  itom  our  captioning 
obligations  during  their  first  four  years 
of  operations.  On  reconsideration,  we 
will  allow  new  networks  launched  prior 
to  the  effective  date  of  the  rules  that 
have  not  yet  reached  their  fourth 
anniversary  by  that  date  to  be  exempt 
for  a  four  year  period  beginning  on 
January  1. 1998.  This  limited  expansion 
of  the  new  network  exemption  will 
assist  numerous  nascent  networks  that 
continue  to  experience  growing 
difficulties. 

11.  In  the  RSO.  we  exempted 
programming  produced  and  distributed 
by  nrS  licensees.  We  conclude  that  the 
ciurent  rules  unintentionally  limit  the 
scope  of  the  FTFS  exemption.  Therefore, 
we  amend  §  79.1(d)(7)  to  exempt  video 
programming  transmitted  by  ITFS 
licensee  pursuant  to  its  permitted 
educational  operations. 

12.  We  amend  the  rules  to  exempt 
instructional  programming  that  is 
locally  produced  by  public  television 
stations  for  use  in  grades  K-12  and  post 
secondary  schools.  In  adopting  this 
exemption  we  remain  confident  that 
other  Federal  requirements  will  ensure 
that  adequate  efforts  will  be  taken  to 
make  this  programming  accessible  on  a 
case  by  case  basis. 

13.  In  the  RSO,  we  exempted  non- 
EngUsh  language  programming  other 
than  that  which  can  be  captioned  using 
ENR.  We  generally  reaffirm  this 
decision.  However,  on  reconsideration, 
we  find  it  appropriate  to  narrow  this 
exemption  and  distinguish  Spanish 
language  programming  &t)m  other  non- 
English  language  programming. 
Accordingly,  we  will  adopt  a  12  year 
transition  for  new  nonexempt  Spanish 
language  programming  and  a  14  year 
transition  period  for  pre-rule  nonexempt 
Spanish  language  programming.  We  will 
estabhsh  three  benchmarks  for  new 
programming  and  one  benchmark  for 
pre-nde  programming  similar  to  those 
adopted  for  nonexempt  English 
programming. 

14.  We  reassert  our  previous 
conclusion  that  short-form  advertising  is 
not  covered  by  Section  713.  As  we 
stated  in  the  RSO,  while  programming 
and  advertising  may  be  treated  the  same 
in  some  contexts,  here  we  conclude  that 
it  is  reasonable  to  define  short-form 
advertising  as  separate  from 
programming  and  thus  not  subject  it  to 
the  captioning  obUgations. 

15.  In  the  RSO,  we  decided  to  adopt 
an  enforcement  mechanism  based  on 
consumer  complaints  initially  directed 


to  the  video  programming  distributors 
(e.g.,  the  broadcast  station,  cable 
operator).  We  generally  retain  the 
enforcement  procedures  adopted  in  the 
RSO  and  will  continue  to  rely  primarily 
on  the  complaint  process  to  enforce  our 
captioning  requirements.  We  will  not 
adopt  recordkeeping  or  reporting 
requirements  as  they  would  impose 
unnecessary  administrative  biudens  on 
video  programming  distributors  and  the 
Commission.  On  reconsideration, 
however,  we  believe  it  is  important  to 
establish  a  means  to  further  ensure 
compliance  with  our  rules  and  we  plan 
to  conduct  random  audits  of  captioning. 
In  conducting  such  audits,  we  may 
request  the  records  of  broadcasters  or 
MVPDs  or  monitor  the  captioning 
provided  by  individual  networks.  We 
believe  that  the  information  gathered 
through  these  audits  will  be  an 
important  factor  in  monitoring  the 
implementation  of  the  captioning 
requirements,  assist  consumers  should 
they  find  it  necessary  to  file  a 
complaint,  and  assist  video 
programming  providers  to  comply  with 
our  rules. 

16.  We  also  clarify  several  rules  in  the 
Order  in  response  to  issues  raised  in  the 
petitions  for  reconsideration.  We 
reiterated  the  requirement  that,  during 
the  transition  period,  video 
programming  providers  must,  at  least, 
maintain  substantially  the  same  level  of 
captioning  that  they  provided  during 
the  first  six  months  of  1997.  We  noted 
that  this  requirement  was  tempered  by 
the  word  "substantially"  to  ensure 
flexibility  in  its  enforcement.  We 
explain  that  locally  produced  non-news 
programming  is  exempt  only  if  it  has  no 
repeat  value.  We  also  clarify  that 
network  compensation  and  value  of 
barter  transactions  should  be  included 
in  revenue  calculations  for  exemptions 
based  on  revenue. 
Hegulatory  Flexibility  Act  Certification 

17.  As  required  by  the  Regulatory 
Flexibility  Act  ("RFA").  an  Initial 
Regulatory  Flexibility  Analysis 
("IRFA")  was  incorporated  into  the 
Notice  of  Proposed  Rulemaking 
("NPRhf)  in  this  proceeding.  The 
Commission  sought  written  public 
comment  on  the  expected  impact  of  the 
proposed  policies  and  rules  on  small 
entities  in  the  NPRM,  including 
comments  on  the  IRFA.  Based  on  the 
comments  in  response  to  the  NPRM,  the 
CommissifHi  included  a  Final 
Regulatory  Flexibility  Analysis 
("FRFA")  into  the  RSO.  While  no 
petitioners  seeking  reconsideration  of 
the  RSO  raised  issues  directly  related  to 
the  FRFA.  the  Commissicm  is  amending 
the  rules  in  a  manner  that  may  affect 


small  entities.  Accordingly,  this 
Supplemental  Final  Regulatory 
Flexibility  Analysis  ("Supplemental 
FRFA")  addresses  those  amendments 
and  conforms  to  the  RFA. 

18.  Need  for  Action  and  Objectives  of 
the  Rule:  The  1996  Act  added  a  new 
Section  713  to  the  Communications  Act 
of  1934  that  inter  alia  requires  the 
Commission  to  develop  rules  to  increase 
the  availability  of  video  programming 
with  closed  captioning.  The  statutory 
objective  of  the  closed  captioning 
provisions  is  to  promote  the  increased 
accessibility  of  video  programming  for 
perscms  with  hearing  disabilities.  The 
Commission  adopted  the  RSO  in  this 
proceeding  on  August  7. 1997. 
promulgating  rules  to  implement  this 
mandate.  The  Order  clarifies  and  refines 
these  rules  in  conformance  with  Section 

713. 

19.  Summary  of  Significant  Issues 
Raised  by  the  Public  Comments  in 
Response  to  the  FRFA:  No  parties 
address  the  FRFA  in  their  petitions  for 
reconsideration,  or  any  subsequent 
filings.  We  have,  however,  addressed, 
on  our  own  motion,  steps  taken  to 
further  minimize  the  effect  of  these 
requirements  on  small  entities. 

20.  Description  and  Estimate  of  the 
Number  of  Small  Entities  to  Which  the 
Rules  Wit!  Apply:  The  RFA  directs  the 
Commission  to  provide  a  description  of 
and.  where  feasible,  an  estimate  of  the 
number  of  small  entities  that  may  be 
affected  by  the  proposed  rules.  Tbe  RFA 
defines  the  term  "small  entity"  as 
having  the  same  meaning  as  the  terms 
"small  business."  "small  organization." 
and  "small  business  concern"  under 
Section  3  of  the  Small  Business  Act. 
Under  the  Small  Business  Act.  a  small 
business  concern  is  one  which:  (1)  Is 
independently  owned  and  operated;  (2) 
is  not  dominant  in  its  field  of  operation; 
and  (3)  satisfies  any  additional  criteria 
established  by  the  Small  Business 
Administration  ("SBA"). 

21.  As  noted,  an  FRFA  was 
incorporated  into  the  RSO.  In  that 
analysis,  the  Commission  described  in 
detail  the  various  kinds  of  small 
business  entities  that  may  be  affected  by 
these  riiles.  Those  entities  consist  of 
program  producers  and  distributors, 
broadcast  stations  and  small 
multichaimel  video  programming 
distributors  including  cable  system 
operators,  multipoint  distribution 
systems,  direct  broadcast  satellite 
services  and  home  satellite  dishes,  open 
video  systems  and  satellite  master 
antenna  systems.  In  the  Order,  we 
address  petitions  for  reconsideration 
filed  in  response  to  the  RSO.  In  this 
Supplemental  FRFA,  we  incorporate  by 
reference  the  description  and  estimate 


of  the  number  of  small  entities  from  the 
previous  FRFA  in  this  proceeding, 
subject  to  the  following  amendments. 

22.  Open  Video  Systems  COVS"):  As 
noted  in  the  RSO  the  definition  of  a 
small  entity  in  the  context  of  cable  or 
other  pay  television  service  includes  all 
such  companies  generating  $  llmilUon 
or  less  in  annual  receipts.  As  of  this 
date,  the  Commission  has  approved  five 
additional  applications  for  OVS 
operators,  bringing  the  total  number  of 
certified  operatore  to  14.  Two  more 
appUcations  are  pending.  Of  the  entities 
authorized  to  provide  OVS  service, 
several  are  only  recently  approved  and 
are  not  actually  providing  service  and 
generating  revenue.  Littie  financial 
information  is  available  for  the  many  of 
entities  authorized  to  provide  OVS  that 
are  not  yet  operational.  Given  that  some 
of  these  entities  have  not  yet  begun  to 
generate  revenues,  we  believe  that  our 
original  conclusion  that  at  least  some 
OVS  operators  qualify  as  small  entities 
remains  sound. 

23.  Local  Multipoint  Distribution 
Service  ("LMDS"):  As  noted  in  the  RSO, 
the  SBA  has  developed  a  definition  of 
small  entity  for  cable  and  other  pay 
television  services  which  includes  all 
such  companies  generating  $1 1  million 
or  less  in  aimual  receipts.  The 
Commission  concluded  its  LMDS 
spectrum  auction  on  March  25. 1998.  Of 
the  139  successful  bidders.  93  qualified 
as  small  businesses.  We  are  unable  to 
determine  how  many  of  these  smaU 
businesses  will  use  the  available 
spectrum  to  provide  video  programming 
services.  We  believe,  however,  that  our 
original  determination  that  at  least  some 
of  these  licensees  will  provide  video 
programming  services  and  will  thus 
qualify  as  small  entities  affected  by  our 
closed  captioning  requirements  is 
correct. 

24.  Description  of  Reporting, 
Recordkeeping  and  Other  Compliance 
Requirements:  We  did  not  prescribe 
reporting  requirements  in  the  RSO  and 
have  declined  to  do  so  in  the  Order. 
While  parties  representing  persons  with 
hearing  disabilities  petitioned  for  tbe 
adoption  of  such  requirements  on 
reconsideration,  we  beUeve  that  our 
enforcement  process  alleviates  the  need 
for  reporting  and  its  associated  burdens. 
Thus,  we  will  not  impose  recordkeeping 
requirements  for  video  programming 
distributors.  Rather,  we  shall  allow 
video  programming  distributors  to 
exercise  their  own  discretion  and  only 
require  that  they  retain  records 
sufficient  to  demonstrate  compliance 
with  our  rules.  In  order  to  further 
relieve  small  video  programming 
distributors  of  any  unnecessary 
recordkeeping  burden,  we  also  permit 
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video  programming  distributors  to  rely 
on  certifications  from  the  producers  or 
owners  of  the  programming  to 
demonstrate  compliance  with  our 
closed  captioning  rules.  At  the  same 
time  we  recognize  the  concerns  that  the 
hearing  disabled  community  has  raised 
regarding  the  need  to  monitor  and 
ensure  compliance  with  our  closed 
captioning  requirements.  Accordingly, 
on  reconsideration  we  stated  that  the 
Commission  intends  to  conduct  random 
audits  of  video  programming  as  needed 
to  ensure  compliance  with  the 
captioning  requirements. 

25.  Steps  Taken  to  Minimize 
Significant  Economic  Impact  On  Small 
Entities  and  Significant  Alternatives 
Considered:  In  R60,  we  sought  to 
minimize  the  effect  on  small  entities 
while  making  video  programming  more 
accessible  to  persons  with  hearing 
disabilities.  These  efforts  are  consistent 
with  the  Congressional  goal  of 
increasing  the  availability  of  closed 
captioned  programming  while 
preserving  the  diversity  of  available 
programming.  The  actions  we  are  taking 
on  reconsideration  further  refine  the 
closed  captioning  rules  so  as  to  advance 
the  Congressional  goal  and  further 
minimize  unnecessary  burdens  on  small 
entities.  For  example,  we  clarify  the 
rules  to  exempt  all  programming 
distributed  by  ITFS  licensees  pursuant 
to  its  permitted  educational  operations 
regardless  of  whether  the  programming 
is  produced  by  the  ITFS  licensee  or  a 
third  party.  We  establish  an  exemption 
for  instructional  programming  that  is 
locally  produced  by  public  television 
stations  for  use  in  grades  K-12  and  post 
secondary  schools.  We  also  expand  the 
existing  new  network  exemption  to 
provide  the  full  four  year  exemption  to 
networks  that  commenced  operations 
within  four  years  of  the  effective  date  of 
the  closed  captioning  rules.  This 
expansion  of  the  new  network 
exemption  provides  relief  to  recently 
launched  emerging  networks  without 
profoundly  affecting  the  overall 
availability  of  captioned  programming. 

Ordering  Clauses 

26.  Accordingly,  it  is  ordered  that  the 
Petitions  for  Reconsideration  in  MM 
Docket  No.  95-176  which  pertain  to  the 
closed  captioning  of  video  programming 
are  granted  in  part  and  denied  in  part, 
as  provided  herein. 

27,  It  is  further  ordered  that,  pursuant 
to  authority  found  in  sections  4(i), 
303(r),  and  713  of  the  Communications 
Act  of  1934,  as  amended,  47  U.S.C. 
154(i),  303(r),  and  613,  Fart  79  of  the 
Commission's  rules  is  hereby  amended. 
The  amendments  to  47  CFR  79.1  shall 
be  effective  November  19, 1998. 


28.  It  is  further  ordered  that  the 
Commission's  Office  of  Public  Affairs, 
Reference  Operations  Division,  shall 
send  a  copy  of  this  Order  on 
Reconsideration,  including  the 
Supplemental  Regulatory  Flexibility 
Analysis,  to  the  Chief  Counsel  for 
Advocacy  of  the  Small  Business 
Administration  in  accordance  with 
paragraph  603(a)  of  the  Regulatory 
Flexibility  Act,  Public  Law  9&-354.  94 
Stat.  1164.  5  U.S.C.  601  et  seq.  (1981). 

List  of  Subjects  in  47  CFR  Part  79 

Cable  television.  Closed  captioning. 
Television. 

Federal  Communications  Commission. 

Magalie  Roman  Salas, 

Secretary. 

Rule  Changes 

Part  79  of  Title  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  7»— CLOSED  CAPTIONING  OF 
VIDEO  PROGRAMMING 

1 .  The  authority  citation  for  part  79 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  613. 

2.  Section  79.1  is  amended  by  revising 
paragraphs  (b).  (d)(3).  (d)(7).  (d)(8)  and 
(d)(9),  adding  a  new  paragraph  (d)(13), 
revising  (e)(3)  and  adding  a  new 
paragraph  (e)(10)  to  read  as  follows: 

f  79.1    Cloaed  captioning  of  video 
programming. 

«        •        •        •        • 

(b)  Requirements  for  closed 
captioning  of  video  programming. — (1) 
Requirements  for  new  English  language 
programming.  Video  programming 
distributors  must  provide  closed 
captioning  for  nonexempt  video 
programming  that  is  being  distributed 
and  exhibited  on  each  channel  during 
each  calendar  quarter  in  accordance 
with  the  following  requirements: 

(i)  Between  January  1,  2000,  and 
December  31.  2001.  a  video 
programming  distributor  shall  provide 
at  least  450  hours  of  captioned  video 
programming  or  all  of  its  new 
nonexempt  video  programming  must  be 
provided  with  captions,  whichever  is 
less; 

(ii)  Between  January  1.  2002.  and 
December  31,  2003.  a  video 
programming  distributor  shall  provide 
at  least  900  hours  of  captioned  video 
programming  or  all  of  its  new 
nonexempt  video  programming  must  be 
provided  with  captions,  whichever  is 
less; 

(iii)  Between  January  1.  2004,  and 
December  31,  2005,  a  video 
programming  distributor  shall  provide 


at  least  an  average  of  1350  hours  Of 
captioned  video  programming  or  all  of 
its  new  nonexempt  video  programming 
must  be  provided  with  captions, 
whichever  is  less;  and 

(iv)  As  of  January  1,  2006,  and 
thereafter,  100%  of  the  programming 
distributor's  new  nonexempt  video 
programming  must  be  provided  with 
captions. 

(2)  Requirements  for  pre-rule  English 
language  programming,  (i)  After  January 
1.  2003,  30%  of  the  progranuning 
distributor's  pre-rule  nonexempt  video 
programming  being  distributed  and 
exhibited  on  each  chaimel  during  each 
calendar  quarter  must  be  provided  with 
closed  captioning. 

(ii)  As  of  January  1,  2008,  and 
thereafter,  75%  of  the  programming 
distributor's  pre-rule  nonexempt  video 
programming  being  distributed  and 
exhibited  on  each  channel  during  each 
calendar  quarter  must  be  provided  with 
closed  captioning. 

(3)  Requirements  for  new  Spanish 
language  programming.  Video 
programming  distributors  must  provide 
closed  captioning  for  nonexempt 
Spanish  language  video  programming 
that  is  being  distributed  and  exhibited 
on  each  channel  during  each  calendar 
quarter  in  accordance  with  the 
following  requirements: 

(i)  Between  January  1,  2001,  and 
December  31 .  2003,  a  video 
programming  distributor  shall  provide 
at  least  450  hours  of  captioned  Spanish 
language  video  programming  or  all  of  its 
new  nonexempt  Spanish  language  video 
programming  must  be  provided  with 
captions,  whichever  is  less; 

(ii)  Between  January  1.  2004.  and 
December  31.  2006.  a  video 
programming  distributor  shall  provide 
at  least  900  hours  of  captioned  Spanish 
language  video  programming  or  all  of  its 
new  nonexempt  Spanish  language  video 
programming  must  be  provided  with 
captions,  whichever  is  less; 

(iii)  Between  January  1.  2007,  and 
December  31,  2009,  a  video 
programming  distributor  shall  provide 
at  least  an  average  of  1350  hours  of 
captioned  Spanish  language  video 
programming  or  all  of  its  new 
nonexempt  Spanish  language  video 
programming  must  be  provided  with 
captions,  whichever  is  less;  and 

(iv)  As  of  January  1,  2010,  and 
thereafter,  100%  of  the  programming 
distributor's  new  nonexempt  Spanish 
language  video  programming  must  be 
provided  with  captions. 

(4)  Requirements  for  Spanish 
language  pre-rule  programming,  (i) 
After  January  1,  2005,  30%  of  the 
programming  distributor's  pre-rule 
tionexempt  Spanish  language  video 
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progranuning  being  distributed  and 
exhibited  on  each  channel  diuring  each 
calendar  quarter  must  be  provided  with 
closed  captioning. 

(ii)  As  of  January  1,  2012.  and 
thereafter.  75%  of  the  programming 
distributor's  pre-rule  nonexempt 
Spanish  language  video  programming 
being  distributed  and  exhibited  on  each 
channel  during  each  calendar  quarter 
must  be  provided  with  closed 
captioning. 

(5)  Video  programming  distributors 
shall  continue  to  provide  captioned 
video  programming  at  substantially  the 
same  level  as  the  average  level  of 
captioning  that  they  provided  during 
the  first  six  (6)  months  of  1997  even  if 
that  amoimt  of  captioning  exceeds  the 
requirements  otherwise  set  forth  in  this 

section. 

•  •        •        •        • 

(dj*  •  • 

(3)  fttjgramming  other  than  English  or 
Spanish  language.  All  programming  for 
which  the  audio  is  in  a  language  other 
than  English  or  Spanish,  except  that 
scripted  programming  that  can  be 
captioned  using  the  "electronic  news 
room"  technique  is  not  exempt. 

•  •        •        •        * 

(7)  ITFS  programming.  Video 
programming  transmitted  by  an 


Instructional  Television  Fixed  Service 
Ucensee  pursuant  to  §§  74.931  (a),  (b)  or 
(c)  of  the  rules. 

(8)  Locally  produced  and  distributed 
non-news  programming  with  no  repeat 
value.  Programming  that  is  locally 
produced  by  the  video  programming 
distributor,  has  no  repeat  value,  is  of 
local  public  interest,  is  not  news 
programming,  and  for  which  the 
"electronic  news  room"  technique  of 
captioning  is  unavailable. 

(9)  Programming  on  new  networks. 
Programming  on  a  video  programming 
network  for  the  first  four  years  after  it 
begins  operation,  except  Uiat 
programming  on  a  video  programming 
network  that  was  in  operation  less  than 
foiu  (4)  years  on  January  1.1998  is 
exempt  imtil  January  1.  2002. 

•        •        •        •        • 

(1 3)  Locally  produced  educational 
programming.  Instructional 
programming  that  is  locally  produced 
by  public  television  stations  for  use  in 
grades  K-12  and  post  secondary 
schools. 

(3)  Live  progranumng  or  repeats  ol 
progranuning  originally  transmitted  live 
that  are  captioned  using  the  so-called 
"electronic  news  room"  or  ENR 
technique  will  be  considered  captioned. 


except  that  effective  January  1.  2000. 
and  thereafter,  the  major  national 
broadcast  television  networks  (i.e..  ABC, 
CBS.  Fox  and  NBC),  affiliates  of  these 
networks  in  the  top  25  television 
marifiets  as  defined  by  Nielsen's 
Designated  Maricet  Areas  (DMAs)  and 
national  nonbroadcast  networks  serving 
at  least  50%  of  all  homes  subscribing  to 
multichannel  video  programming 
services  shall  not  count  ENR  captioned 
programming  towards  compliance  with 
these  rules.  The  live  portions  of 
noncommercial  broadcasters' 
fundraising  activities  that  use 
automated  software  to  create  a 
continuous  captioned  message  will  be 
considered  captioned; 

•  •        •        •        • 

(10)  In  evaltuiting  whether  a  video 
programming  provider  has  complied 
with  the  requirement  that  all  new 
nonexempt  video  programming  n^ust 
include  closed  captioning,  the 
Commission  will  consider  showings 
that  any  lack  of  captioning  was  de 
iminimis  and  reasonable  under  the 
circumstances. 

•  •        •        •        • 

[FR  Doc.  98-27989  Filed  10-19-98:  8:45  am] 
IC00CS71S-SMI 
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This  secfen  at  the  FEDERAL  REGISTER 
oonlains  notices  to  the  pubic  oH  the  proposed 
issuance  of  rules  and  regulations.  The 
pwpoee  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  AGRICULTURE 
Agricultural  MartwUng  S«rvlc« 
7CFR  Part  201 

(No.  L8-04-O12] 
Rm  0681-ABSS 

Amandmanta  to  Ragutationa  Undar  tha 
"  "     lAct 


AQENCV:  Agricultural  Marketing  Service, 

USDA. 

ACTION:  Propoaed  rule  and  notice  of 

hearing. 

SUMMARY:  The  Agricultural  Marketing 
Service  (AMS)  is  proposing  to  revise  the 
Federal  Seed  Act  (FSA)  regulations.  The 
changes  would  designate  seeds  of 
species  listed  in  the  Federal  Noxious 
Weed  Act  (FNWA)  as  noxious  and 
prohibit  the  shipment  of  agricultural 
and  vegetable  seeds  containing  them, 
add  two  kinds  to  the  list  of  those  subject 
to  the  FSA.  update  the  seed  testing 
regulations,  update  the  seed 
certification  regulations,  and  correct 
several  minor  errors.  The  noxious-weed 
seeds  are  being  added  to  help  prevent 
the  spread  of  these  highly  destructive 
weeds.  Adding  two  kinds,  creeping 
foxtail  and  flatpea,  make  them  subject  to 
the  same  truthhil  labeling  requirements 
as  other  seeds  moving  in  interstate 
commerce.  Updating  the  seed  testing 
and  seed  certification  regtilations  would 
incorporate  the  latest  in  seed  testing  and 
seed  certification  knowledge  and 
prevent  potential  conflicts  with  State 
regulations. 

DATES:  Comments  must  be  received  by 
December  21. 1998  to  be  assured  of 
consideration.  Public  Hearing  December 
2. 1998. 10:00  a.m..  Room  2096  South 
Agriculture  Building,  14th  and 
Independence,  Washington,  D.C. 
A00RCSSC8:  Interested  persons  are 
invited  to  submit  written  comments 
concerning  this  proposed  rule.  Send 
comments  to  James  P.  TripUtt.  Chief, 
Seed  Regulatory  and  Testing  Branch. 
Livestock  and  Seed  Program,  AMS, 
USDA,  Room  209,  Building  306,  BARC- 


E.,  Beltsville.  Maryland  20705-2325. 
Comments  will  be  available  for  public 
inspection  during  regular  business 
hours  in  Room  209,  Building  306, 
BARC-E..  Beltsville.  Maryland.  The 
public  hearing  will  be  held  on 
December  2, 1998,  at  10:00  a.m.  in 
Room  2096,  South  Building.  United 
States  Department  of  Agricultujre.  14th 
and  Independence  Avenue,  SW., 
Washington,  D.C. 
FOR  FURTHER  INFORMATION  CONTACT: 

James  P.  Triplitt,  Chief,  Seed  Regulatory 
and  Testing  Branch,  Livestock  and  Seed 
Program.  AMS.  Room  209,  Building  306, 
BARC-E..  Beltsville.  Maryland  20705- 
2325  Telephone  (301)  504-9430,  FAX 
(301)  504-5454. 
SUPPI.EMENTARY  INFORMATION: 


ExecudTe  Order  12866 

This  proposed  rule  has  been 
determined  to  be  "not  significant"  for 
purposes  of  Executive  Order  12866,  and 
therefore,  has  not  been  reviewed  by  the 
Office  of  Management  and  Budget. 

Executive  Order  12988 

The  proposed  rule  has  been  reviewed 
under  Executive  Order  12988,  Civil 
Justice  Reform.  It  is  not  intended  to 
have  a  retroactive  effect.  The  rule  would 
not  preempt  any  State  or  local  laws, 
regulations,  or  policies  imless  they 
present  an  irreconcilable  conflict  with 
this  rule. 

There  are  no  administrative 
procedures  that  must  be  exhausted  prior 
to  judicial  challenge  to  the  provision  of 
this  rule. 

Regulatory  Flexibility  Act 

The  Administrator,  AMS,  has  certified 
that  this  action  would  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities  as  defined  in 
the  Regulatory  Flexibility  Act.  Many 
small  entities  ship  seed  in  interstate 
commerce.  There  are  about  3,000 
interstate  shippers.  We  estimate  that 
about  ninety  percent  of  the  interstate 
shippers  are  small  entities.  However,  all 
shippers  including  small  entities, 
usually  package  and  label  seed  to 
comply  with  both  the  FSA  and  State 
seed  laws.  The  testing  requirements  of 
the  State  laws  are  similar  to  those  of  the 
FSA.  Therefore,  a  single  test  can  give 
information  to  comply  with  both  State 
seed  laws  and  the  FSA.  Changes  to  the 
seed  testing  and  seed  certification 
regulations  would  reconcile  State  and 


Federal  seed  testing  and  seed 
certification  procedures.  Using  similar 
testing  procedures  reduces  the  burden 
on  smaU  entities  shipping  seed  in 
interstate  commerce  because  a  test  used 
for  interstate  commerce  could  also  be 
used  in  intrastate  conunerce.  Adding  a 
list  of  seeds  that  are  noxious  in  seed 
shipped  in  interstate  commerce  would 
add  some  costs  for  seed  testing.  We 
estimate  that  the  total  cost  to  the 
industry  for  testing  and  labeling  would 
be  approximately  $12,000.  ((Assuming  a 
$40.40  service  testing  fee  (7  CFR  part 
75)  and  285  hours  in  connection  with 
testing  and  labeling.))  The  added  cost 
will  be  small  because  all  seed  must  be 
examined  for  noxious-weed  seed  to 
comply  with  other  sections  of  the  FSA 
as  well  as  state  laws.  The  FSA  requires 
that  seed  shipped  in  interstate 
commerce  comply  %vith  the  noxious- 
weed  seed  requirements  of  that  State 
into  which  the  seed  is  shipped. 
Therefore,  any  examination  for  the 
species  being  added  will  be  done  when 
the  seed  is  examined  for  State  noxious- 

wrOOQ  SOOuS> 

Also,  much  of  the  seed  handled  by 
small  entities  is  already  tested  by  their 
suppliers.  There  would  be  no  effect  on 
the  competitive  position  of  small 
entities  in  relation  to  larger  entities 
since  both  would  have  to  comply  with 
the  same  regulations. 

Paperwork  Reduction  Act 

We  estimate  a  small  increase  to  the 
previously  approved  information 
collection  requirements  of  the  FSA 
regulations.  Some  seed  will  be  tested  to 
determine  the  presence  or  absence  of 
the  FNWA  species  designated  as 
noxious.  Not  all  shipments  will  be 
examined  specifically  for  these  added 
noxious-weed  seeds  because  they  are  so 
rarely  present  in  seed.  Also,  many 
interstate  shipments  will  not  be  tested 
because  they  involve  seed  that  has 
already  been  tested  and  shipped  in 
interstate  or  intrastate  commerce  and  is 
subsequently  reshipped  to  another 
interstate  location  without  being 
retested.  When  seed  is  tested,  the  test 
made  for  the  added  noxious-weed  seeds 
will  be  made  concurrently  with  the  test 
to  determine  compliance  with  the  FSA 
requirement  that  seed  is  labeled  to 
comply  with  the  noxious-weed  seed 
laws  and  regulations  of  the  state  into 
which  the  seed  is  being  shipped.  We 
estimate  that  the  additional  time 
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required  for  testing  will  average  no  more 
than  five  minutes  per  test  and  that  about 
one  fourth  of  all  shipments  will  be 
tested.  Therefore,  the  time  for  testing 
and  labeling  seed  previously  estimated 
at  2.5  hours  per  response  will  be  2.52 
hours  per  response  increasing  the  total 
burden  by  285  hours. 

Title:  Federal  Seed  Act  Program. 

OMB  Number:  0581-0026. 

Expiration  Date  of  Approval:  July  30, 

2001. 

Type  of  Request:  Revision  of  currently 
approved  information  collection. 

/^stract:  This  information  collection 
is  necessary  for  the  conduct  of  the  FSA 
program  with  respect  to  certain  testing, 
fowling,  and  recordkeeping 
requirements  of  agricultural  and 
vegetable  seeds. 

Estimate  of  Burden:  Public  reportiiig 
burden  for  this  collection  of  information 
is  estimated  to  average  2.08  hours  per 

.  response. 

Respondents:  Interstate  shippers  of 


Estimated  Number  of  Respondents: 
3.208. 

Estimated  Number  of  Responses  per 
Respondent:  5.56. 

Estimated  Total  Annual  Burden  on 
Respondents:  37.078. 

Comments  are  invited  on:  (1)  whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility;  (2)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information 
including  the  validity  of  the 
methodology  and  assumptions  used;  (3) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected:  and  (4)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond,  including 
the  use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology. 
Comments  may  be  sent  to  James  P. 
Triplitt,  Chief.  Seed  Regulatory  and 
Testing  Branch.  LS.  AMS.  USDA.  Room 
209.  Building  306,  BARC-^..  Beltsville, 
Maryland  20705-2325.  All  comments 
received  will  be  available  for  public 
inspection  during  regular  business 
hours  at  the  same  address. 

All  responses  to  this  proposed  rule 
will  be  summarized  and  included  in  the 
request  for  OMB  approval.  All 
comments  will  become  a  matter  of 
public  record. 

Background 

The  FSA,  TiUe  U  (7  U.S.C.  157r-1575) 
regulates  agricultural  and  vegetable 
planting  seed  in  interstate  commerce. 


Agricultural  and  vegetable  seeds 
shipped  in  interstate  commerce  must  be 
labeled  with  certain  quality  information. 
The  labeling  information  and  any 
advertisements  pertaining  to  the  seed 
must  be  truthful.  Also,  the  FSA 
prohibits  the  shipment  of  agricultural 
seeds  containing  noxious-weed  seeds 
that  are  not  labeled  according  to.  or 
exc»ed  the  allowable  rate  established  by 
state  law. 

Noxious-Weed  Seeds 

Under  the  Federal  Noxious  Weed  Act 
(FNWA)  of  1974  (7  U.S.C.  2801  et.  seq) 
the  Secretary  has  identified  certain 
noxious  weeds  that  are  prohibited 
movement  into  or  through  the  United 
States.  We  are  proposing  to  amend  the 
FSA  regulations  to  designate  seeds  of 
noxious  weeds  listed  under  the  FNWA 
as  noxious  in  agricultural  and  vegetable 
seed  shipped  in  interstate  commerce 
under  the  FSA.  The  Animal  and  Plant 
Health  Inspection  Service  (APHIS) 
enforces  both  the  FNWA  and  Title  m, 
the  Foreign  Commerce  provisions  of  the 
FSA.  However.  APHIS  may  not  restrict 
the  movement  of  the  noxious  weeds 
listed  under  the  FNWA  if  found  in  seed 
subject  to  the  provisions  of  the  FSA. 
Each  State  has  a  list  of  weed  seeds 
that  are  noxious  in  planting  seed.  Weed 
seeds  that  are  designated  noxious  by 
each  State  are  also  noxious  under  the 
FSA  when  present  in  seed  shipped  into 
that  State.  Currently,  neither  AMS  nor  a 
State  can  take  regulatory  action  when 
seeds  classified  as  noxious  imder  the 
FNWA  are  foimd  in  planting  seed 
unless  the  seeds  are  recognized  by  the 
-  State  law.  rules,  and  regidations.  Not  all 
Federally  identified  noxious  weeds  have 
been  recognized  as  noxious  by  states 
because  the  noxious  weeds  are  not 
present  in  the  contiguous  United  States. 
Therefore,  we  are  proposing  to 
recognize  for  piirposes  of  FSA.  Title  II. 
that  seeds  of  Federally  listed  noxious 
weeds  under  the  FNWA  are  noxious 
weeds  for  the  purpose  of  interstate 
shipments  of  seed  under  the  FSA.  By 
recognizing  the  Federally  listed  noxious 
weeds  imder  the  FNWA  as  noxious 
under  the  FSA,  both  the  States  and  AMS 
can  take  action  to  prevent  their  spread 
on  those  rare  occasions  that  they  are 
found  in  planting  seeds.  Costly  control 
and  eradication  of  noxious  weeds  would 
not  be  required  if  infestations  could  be 
prevented. 

When  an  interstate  seed  shipment  is 
inspected  for  regulatory  purposes  and 
found  by  official  test  to  deviate  from  the 
labeled  claim,  the  FSA  regulations 
provide  that  a  tolerance  is  applied  to 
compensate  for  random  error  in 
sampling  and  testing  seed.  The 
tolerance  is  applicable  to  noxious-weed 


seeds,  including  those  prohibited  by 
states.  Noxious-weed  seed  tolerances  are 
given  in  §  201.65  of  the  FSA  regulations. 
The  tolerance  allows  shipment  of  seed 
foimd  by  an  official  inspection  to 
contain  up  to  two  prohibited  noxious- 
weed  seeds.  The  seed  industry  is 
accustomed  to  tolerances  being  appUed 
to  seed  that  is  shipped  interstate  and 
inspected  by  regulatory  officials. 

Because  tnese  noxious-weeds  are 
highly  destructive  and  the  objective  is  to 
prevent  their  introduction  and  spread, 
we  believto  that  except  for  Cuscuta  spp. 
(dodders),  the  tolerance  should  not  be 
applied  to  seeds  of  noxious  weeds  listed 
imder  the  FNWA.  Many  species  of 
dodder  are  contained  in  this  proposal. 
Many  other  dodder  species  are  already 
established  in  the  United  States.  Seeds 
of  most  of  the  Cuscuta  species  are 
indistinguishable.  Therefore,  we  believe 
the  tolerance  as  given  in  §  201 .65  is 
appropriate  for  Cuscuta  spp.  This 
proposal  would  also  update  the 
scientific  names  for  noxious-weed  seeds 
for  the  District  of  Columbia  to  those 
names  ciirrently  recognized  by  the 
scientific  community. 

Additional  Kinds,  Names 

Creeping  foxtail  and  flatpea  are  added 
to  the  list  of  agricultural  seeds  subject 
to  the  FSA  in  S  201.2(h).  These  kinds  are 
being  mariwted  in  interstate  commerce 
and  testing  procedures  have  been 
established  and  validated  for  them. 
Adding  creeping  foxtail  and  flatpea  will 
require  that  changes  be  made  in  §  201.46 
and  §  201 .58  to  incorporate  testing 
procedures  for  each  kind.  Also 
"southempea"  is  added  as  an  acceptable 
synonym  for  "cowpea"  when  cowpea  is 
sold  as  a  vegetable  seed.  "Southempea" 
is  already  an  acceptable  synonym  for 
the  agricultural  seed  "cowpea." 
"Cowpea"  is  a  kind  that  is  sold  both  as 
an  agricultural  seed  and  a  vegetable 

SfiOO 

Additional  changes  to  $  201.2(h) 
define  "Canola"  and  allow  the  use  of 
"Canola"  as  a  synonym  for  kinds  of 
seed,  primarily  rape  seeds,  when  the 
seed  is  low  in  erucic  add  and 
glucosinolates.  We  are  proposing  the 
change  because  kinds  of  rape  seed  low 
in  erucic  add  and  glucosinolates  are 
commonly  referred  to  in  the  trade  and 
by  farmers  as  "Canola." 

Seed  Testing 

We  are  also  updating  the  FSA  seed 
testing  regulations  to  indude  testing 
procedure  for  creeping  foxtail  and 
flatpea  and  to  reflect  improvemmts  in 
seed  testing  technology  and  the  current 
standards  of  usage  within  the  industry. 
The  Assodation  of  Offidal  Seed 
Analysts  (AOSA)  has  already  adopted 
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most  of  these  changes  in  their  "Rules  for 
Testing  Seed,"  the  testing  rules  used  by 
most  State  and  commercial  seed 
analysts.  Including  these  changes  will 
eliminate  potential  conflicts  between 
the  testing  rules  used  in  interstate 
commerce  and  those  used  by  the  states. 
This  would  eliminate  the  need  to  do 
separate  tests  to  assure  that  seed 
labeling  complies  with  both  Federal  and 
State  laws.  It  would  also  facilitate  seed 
trade  and  reduce  cost  to  the  seed 
industry  and  to  seed  buyers. 

Changes  to  §  201.46  clarify  how  to 
calculate  the  weight  of  the  purity 
working  sample  for  mixtures  of  coated 
seed  and  to  add  testing  procedures  for 
creeping  foxtail  and  flatpea.  Procedures 
for  rounding  purity  percentages  are 
described  in  §  201.47(c).  These 
procedures  specify  the  mathematical 
conventions  to  be  followed  for  rounding 
figures  to  two  decimal  places  and 
provide  for  adjustment  of  the  percentage 
for  the  largest  component  in  cases 
where  the  total  percentage  would  not 
otherwise  add  up  to  100.00.  Amending 
§201.50  and  $201.51  make  the  purity 
separation  of  capsules  of /uncus  spp. 
consistent  with  other  weed  species 
requiring  that  all  seeds  in  a  capsule  be 
weighed  separately  from  the  capsule. 
Currently  the  capsule  of /uncus  spp.  is 
weighed  as  a  unit.  Changes  to  §  201.55 
eliminate  germination  results  based  on 
three  replicates  of  100  seeds  each.  The 
table  column  with  the  heading  "3 
replicates"  is  removed  and  the- 
Explanatory  Note  revised  to  omit  the 
reference  to  results  based  on  three 
replicates.  These  changes  would  result 
in  a  test  being  invalid  and  require  a 
retest  if  the  variation  between  four 
replicates  of  a  test  exceeds  the  allowable 
variation.  Germination  tests  are 
normally  conducted  on  four  replicates 
of  100  seeds  each.  Under  the  existing 
regulation  a  test  can  be  based  on  three 
replicates  when  variation  twtween  the 
four  replicates  exceeds  permitted 
variation.  Comparative  tests  show  that 
retest  results  based  on  four  replicates 
are  more  accurate  than  results  based  on 
three  replicates. 

Additional  instructions  for 
germinating  flatpea  are  given  in  Section 
201.57. 

Amendments  to  §  201.58  deflne  soil 
as  an  artificial  planting  mix  of  shredded 
peat  moss,  vermiculite,  and  perlite. 
Defining  soil  as  artificial  planting  mix 
will  standardize  the  media  used  for  soil 
germination  tests  conducted  in  the 
enforcement  of  the  FSA.  In  Table  1. 
germination  test  procedures  are  added 
for  creeping  foxtail  and  flat  pea.  Also, 
the  germination  final  count  for 
buffalograss  (Buchloe  dactyloides)  is 
reduced  to  14  days  (from  28  days)  and 


the  prechill  time  reduced  to  14  days 
(from  six  weeks).  Crambe  {Cramhe 
abyssinica)  will  have  "B"  (between 
blotters)  added  as  a  substrate,  20*C 
added  as  a  temperatiue,  and  KNOj 
added  for  testing  fresh  and  dormant 
seed.  "TB"  (top  of  blotters)  is  added  as 
a  choice  of  substrata  for  Crownvetch 
[Coronilta  varia).  For  Sunflower 
{Helianthus  annuus)  the  germination 
temperature  is  changed  to  20*C  (fit)m 
20-30*^:)  and  the  first  count  changed  to 
four  days  (fix>m  three  days). 

Changing  "meadow  foxtail"  to 
"foxtails"  in  §  201.60  makes  chaffy  seed 
tolerances  applicable  to  both  "foxtails," 
(meadow  foxtail  and  creeping  foxtail). 

Amending  $  201.65  will  clarify  that 
"X"  is  the  number  of  seeds  found  as 
represented  by  the  label  and  not  the 
number  per  unit  weight  labeled.  This 
change  is  in  response  to  the  confusing 
wording  of  this  section. 

Seed  Certification 

The  proposed  rule  will  also  update 
the  Certified  Seed  regulations.  Sections 
201.74  and  201.75  provide  that  the 
name  of  each  kind  and  variety  would 
not  have  to  be  shown  on  the 
certification  label  of  mixtures  and  seeds 
in  small  containers  provided  the 
information  is  given  elsewhere  on  the 
container.  This  change  is  necessary 
because  Of  limited  space  on  the 
certification  label  and  the  limited  space 
on  small  packages  of  vegetable  seed. 
Mixtures  often  contain  several  kinds 
and  varieties  making  it  difficult  to  show 
all  kinds  and  varieties  in  the  limited 
space  available.  This  information  would 
be  given  in  the  analysis  information. 
Also,  the  label  must  comply  with  the 
requirements  of  §  201  of  the  FSA  that 
requires  the  detailed  labeling. 

Also.  §  201.76,  Table  5  will  be 
amended  to  include  genetic  standards 
for  chemically  assisted  hybrid  cotton. 
These  standards  were  established  based 
on  the  best  scientific  information 
available  and  have  been  used 
successfully. 

These  changes  are  consistent  with  the 
standards  and  procedures  recently 
adopted  by  an  association  made  up 
primarily  of  State  certifying  agencies, 
the  Association  of  Official  Seed 
Certifying  Agencies  (AOSCA).  These 
changes  will  remove  potential  conflicts 
between  the  FSA  regulations  and  States' 
standards  and  procedures. 

Corrections 

Also,  this  proposal  would  correct 
several  punctuation  and  other  errors  in 
the  regulations  such  as  correcting 
punctuation  of  several  scientific  names 
in  §  201.2.  The  spelling  of  "hypogeal"  is 
corrected  in  §201.56-5,  punctuation  is 


collected  in  §  201.56^,  and  in  §  201.76 
"contamination"  is  changed  to 
"contaminating"  and  "of  changed  to 
"or". 

List  of  Subjects  in  7  CFR  Part  201 

Advertising.  Agricultural 
commodities.  Imports.  Labeling,         ** 
Reporting  and  recordkeeping 
requirements.  Seeds.  Vegetables. 

For  reason  set  forth  in  the  preamble, 
it  is  proposed  that  7  CFR  Part  201  be 
amended  as  follows: 

PART  201— REGULATIONS  UNDER 
THE  FEDERAL  SEED  ACT 

1.  The  authority  citation  for  part  201 
would  continues  to  read  as  follows: 

AadMrity:  7  U.S.C.  1S92. 

2.  In  §  201.2.  paragraph  (i)  is  amended 
by  adding  the  new  terms  "Southempea 
(see  cowpea)"  and  "Favabean  (see 
Broadbean)"  and  paragraph  (h)  is 
amended  by: 

(A)  Removing  the  period  (.)  at  the  end 
of  the  term  "Bluestem,  yellow — 
Bothriolchloa  ischaemum  (L.)  Keng", 

(B)  Removing  the  term  "Meadow 
foxtail — AlopecuTus  pratensis  L.", 

(C)  By  adding  a  period  (.)  at  the  end 
of  the  term  "Smilo — Piptathenun 
miliaceum  (L)  Coss",  and 

(D)  Adding  new  terms  in  alphabetical 
order  as  follows: 

1201,2    Tanns  denned. 


(h)*  •  • 

Canola — varieties  of  Bmssica  spp.  that 
produce  oil  with  less  than  2  percent 
erucic  acid  and  meal  with  less  than  30 
micro  moles  per  gram  of  glucosinolates. 
(See  aiuiual  rape,  bird  rape,  turnip  rape, 
and  winter  rape); 


Flatpea — Lathyrus  sylvestris  L. 


Foxtail,  creeping — Alopecurus 
arundinaceus  Poir. 

Foxtail,  meadow — Alopecurus  pratensis 
L. 


3.  Section  201.16  is  revised  to  read  as 
follows: 


§201.16    Noxtoua-weed  I 

(a)  Except  for  those  kinds  of  noxious- 
weed  seeds  shown  in  paragraph  (b)  of 
this  section,  the  names  of  the  kinds  of 
noxious-weed  seeds  and  the  rate  of 
occurrence  of  each  shall  be  expressed  in 
the  label  in  accordance  with,  and  the 
rate  of  occiurence  shall  not  exceed  the 
rate  permitted  by,  the  law  and 
regulations  of  the  state  into  which  the 
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seed  is  offered  for  transportation  or  is 
transported.  If  in  the  course  of  such 
transportation,  or  thereafter,  the  seed  is 
diverted  to  another  State  of  destination, 
the  person  or  persons  responsible  for 
such  diversion  shall  cause  the  seed  to  be 
relabeled  with  respect  to  the  noxious- 
weed  seed  content,  if  necessary  to 
conform  to  the  laws  and  regulations  of 
the  State  into  which  the  seed  is 
diverted. 

(b)  Seeds  or  bulblets  of  the  following 
plants  in  paragraph  (b)(1)  shall  be 
considered  noxious-weed  seeds  in 
agricultural  and  vegetable  seeds 
transported  or  delivered  for 
transportation  in  interstate  commerce 
(including  Puerto  Rico,  Guam,  and  the 
District  of  Columbia).  Agricultural  or 
vegetable  seed  containing  seeds  or 
bulblets  of  these  kinds  shall  not  be 
transported  or  delivered  for 
transportation  in  interstate  conmierce. 
(1)  Noxious-weed  seeds  include  the 

following  species  on  which  no  tolerance 

will  be  applied: 

Aeginetia  spp. 

Agemtina  adenophora  (Spreng.)  King 
and  H.E.  Kobins. 

Alectra  spp. 

Altemanthem  sessilis  (L.)  DC. 

Asphodelus  fistulosus  L. 

Avena  sterilis  L.  (including  Avena 
ludoviciana  Dur.) 

Azolla  pinnata  R.  Br. 

Bomria  alata  (Aubl.)  DC. 

Ctuthawus  oxyacantha  M.  Bieb. 

Chrysopogon  aciculatus  (Retz.)  Trin. 

Commelina  benghalensis  L. 

Crupina  vulgaris  Cass. 

Digitaria  abyssinica  Stapf.(=D.  scalarum 
(Schweinf.)  Chiov.) 

Digitaria  velutina  (Forsk.)  Beauv. 

Drymaria  arenarioides  Roem.  and 
Schult. 

Eichomia  azurea  (Sw.)  Kunth 

Emex  australis  Steinh. 

Emex  spinosa  (L)  Campd. 

Galega  officinalis  L. 

Heracleum  mantegazzianum  Sommier  & 
Levier 

Hydrilla  verticiUata  (L.  f.)  Royle 

Hygmphila  polysperma  T.  Anders. 

Imperata  bmsiliensis  Trin. 

bnperata  cylindrica  (L.)  Raeusch. 

Ipomoea  aquatica  Forsk. 

Ipomoea  triloba  L. 

Ischaemum  rugosum  Salisb. 

Lagarosipbon  major  (Ridley)  Moss 

Leptochloa  chinensis  (L.)  Nees 

Limnophila  sessiliflora  (Vahl)  Bliune 

Lycium  ferocissimum  Miers 

Melaleuca  quinquenervia  (Cav.)  Blake 

Melastoma  malabathricum  L. 

Mikania  cordata  (Burm.  f.)  B.L.  Robins. 

Mikania  micrantha  H.B.K. 

Mimosa  invisa  Mart. 

Afimosa  pjgra  L.  var.  pjgra 

Monochoria  hastata  (L)  Sloms-Laub. 


Monochoria  vaginalis  (Burm.  f.)  ICB. 

Presl 
Nassella  trichotoma  (Nees)  Arechavaleta 
Opuntia  aurantiaca  Lindl. 
Orabanche  spp. 
Oiyza  longistaminata  A.  Cheval.  and 

Roehr. 
Oryza  punctata  Steud. 
Oryza  rufipogon  Griff. 
Ottelia  alismoides  (L.)  Pers. 
Paspalum  scrobiculatum  L. 
Pennisetum  clandestinum  Chiov. 
Pennisetum  macrourum  Trin. 
Pennisetum  pedicellatum  Trin. 
Pennisetum  polystachion  (L.)  Schult. 
Prosopis  alapataco  R.A.  PhiUppi 
Pmsopis  argentina  Burl^art 
Prosopis  articulata  S.  Watson 
Prosopis  burkaitii  Mimoz 
Prosopis  caldenia  Burkart 
I^sopis  calingastana  Burliart 
Prosopis  campestris  Griseb. 
Prosopis  castellanosii  Burkart 
Prosopis  denudans  Benth. 
Prosopis  elata  (Biirkart)  Burkart 
Prosopis  farcta  (Russell)  Macbride 
Prosopis  ferox  Griseb. 
Prosopis  fiebrigii  Harms 
Prosopis  hassleri  Harms 
Prosopis  humilis  Hook,  and  Am. 
Prosopis  kuntzei  Harms 
Prosopis  pallida  (WiUd.)  H.B.K. 
Prosopis  palmeri  S.  Watson 
Prosopis  reptans  Benth.  var.  reptans 

Prosopis  rofasiana  Burkart 

Prosopis  ruizlealii  Bxukari 

Prosopis  ruscifolia  Griseb. 

Prosopis  sericantha  Hook,  and  Am. 

Prosopis  strombulifera  (Lam.)  Benth. 

Prosopis  torquata  (Lagasca)  DC. 

Rottboellia  cochinchinensis  (Lour.) 
Clayton  [=R.  exaltata  (L.)  L.f.) 

Rubus  fruticosus  L.  (complex) 

Rubus  moluccanus  L. 

Sacchorwn  spontaneum  L. 

Soffttaria  sagfttifolia  L. 

Salsola  vermiculata  L. 

SaMnia  auriculata  Aubl. 

Sahnnia  biloba  Raddi 

Sahrinia  herzogii  de  la  Sota 

SaMnia  molesta  D.S.  Mitchell 

Setaria  pallide-fusca  (Schumach.)  Stapf 
and  Hubb. 

Solanum  torviun  Sw. 

Solanum  viarum  Dunal 

Sparaganium  aectum  L. 

Strigq  spp. 

Tridax  procumbens  L. 

Urochloa  panicoides  Beauv. 
(2)  Noxious-weed  seeds  include  the 

following  species  on  which  the 

tolerance  in  paragraph  (c)  of  this  section 

v«rill  be  applied: 

Cuscuta  americana  L. 

Cuscuta  applanata  Engelm. 

Cuscuta  approximata  Bab. 

Cuscuta  attenuata  Waterfall 

Cuscuta  boldin^i  Urban 


Cuscuta  brachycalyx  (Yuncker)  Yuncker 
Cuscuta  califomica  Hook,  and  Am. 
Cuscuta  campestris  Yimcker 
Cuscuta  cassytoides  Engelm. 
Cuscuta  ceanothii  Behr 
Cuscuta  cephalanthii  Engelm. 
Cuscuta  compacta  Juss. 
Cuscuta  corylii  Engelm. 
Cuscuta  cuspidata  Engelm. 
Cuscuta  decipiens  Yuncker 
Cuscuta  dentatasquamata  Yuncker 
Cuscuta  denticulata  Engelm. 
Cuscuta  epilinum  Weihe 
Cuscuta  epithymum  (L.)L. 
Cuscuta  erosa  Yuncker 
Cuscuta  europaea  L. 
Cuscuta  exaltata  Engelm. 
Cuscuta  fasciculata  Yuncker 
Cuscuta  g^dbrior  (Engelm.)  Yimcker 
Cuscuta  globulosa  Benth. 
Cuscuta  glomerata  Choisy 
Cuscuta  gronovii  Willd. 
Cuscuta  harperi  Small 
Cuscuta  howelliana  Rubtzoff 
Cuscuta  indecora  Choisy 
Cuscuta  jepsonii  Yuncker 
Cuscuta  leptantha  Engelm. 
Cuscuta  mitriformis  Engelm. 
Cuscuta  nevadensis  LM.  Johnston 
Cuscuta  obtusiflora  H.B.K. 
Cuscuta  occidentalis  Mill,  and  Nutt. 
Cuscuta  odontolepis  Engelm. 
Cuscuta  pentagona  Engelm. 
Cuscuta  planiflora  Ten. 
Cuscuta  plattensis  A.  Nels. 
Cuscuta  polygonorum  Engelm. 
Cuscuta  rostrata  Engelm. 
Cuscuta  runyonii  Yuncker 
Cuscuta  salina  Engelm. 
Cuscuta  sandwichiana  Choisy 
Cuscuta  squamata  Engelm. 
Cuscuta  suaveolens  Ser. 
Cuscuta  suksdorfii  Yuncker 
Cuscuta  tuberculata  Brandeg. 
Cuscitta  umbellata  H.B.K. 
Cuscuta  umbiosa  Hook. 
Cuscuta  vetchii  Brandeg. 
Cuscuta  wameri  Yimcker 

(c)  The  tolerance  applicable  to  the 
prohibition  of  the  noxious- weed  seeds 
in  paragraph  (b)(1)  of  this  section  shall 
be  zero  (0.)  For  those  kinds  listed  in 
paragraph  (b)(2)  of  this  section  the 
tolerance  shall  be  two  seeds  in  the 
minimum  amount  required  to  be 
examined  as  shown  in  §  201.46,  Table  1. 
4.  Section  201.17  is  revised  to  read  as 
follows: 


§201.17 

DtsWct  of  Cohimbia. 

(a)  Noxious-weed  seeds  in  the  District 
of  Columbia  are:  Quackgrass  [Elytrigia 
repens).  Canada  thistle  [Cirsium 
arvense).  field  bindweed  [Convolvulus 
arvensis),  bermudagrass  (Cynodon 
dactylon),  giant  bermudagrass  (Cynodon 
dactylon  var.  aridus),  annual  bluegrass 
[Poa  annua),  and  wild  garlic  or  wild 
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onion  (Allium  canadense  or  Allium 
vineale).  The  name  and  number  per 
pound  of  each  idnd  of  such  noxious- 
weed  seeds  present  shall  be  stated  on 
the  label. 

(b)  (Reserved] 

5.  In  §  201.46.  paragraph  (d)(2)(iii)  is 
revised  and  Table  1  is  amended  by 
removing  the  term  "Meadow  foxtail" 


and  all  that  follows  on  that  line,  and 
adding  new  terms  "Flatpea".  "Foxtail, 
creeping",  and  "Foxtail,  meadow"  to 
read  as  follows: 

1201.46   WtlghtofwofMngnmpI*. 


(d)'  •  • 
(2)*  •  • 

Table  i  .—Weight  of  working  Sample 


(iii)  The  weight  of  the  working  sample 
shall  be  the  product  of  the  weight 
calculated  in  paragraph  (d)(2)(i)  of  this 
section  multiplied  by  100  percent, 
divided  by  100  percent  minus  the 
percentage  of  coating  material 
calculated  in  paragraph  (d)(2)(ii)  of  this 
section. 


Name  of  seed 


Mininium 
weight  for 
purity  analy- 
sis 
(grams) 


Minimum 
weight  tor 

noxious- 
weed  seed 
examinalion 

(grams) 


Approxi- 
mate num- 
ber of 

SOOQo 

per  gram 


Agricultural  Seed: 


Flatpea 


Foxtail,  creeping 
Foxtail,  meadow 


100 


1.5 


500 


15 
30 


25 


1,736 
893 


6.  In  §  201.47,  paragraphs  (c)(3}  and 
(c)(4)  are  added  to  read  as  follows: 

1201.47    Separation. 

•  •  *  <k  • 

(c)"  •   • 

(3)  When  rounding  ofTthe  calculated 
percentages  of  each  component  to  the 
second  decimal  place,  round  down  if 
the  third  decimal  place  is  4  or  less  and 
round  up  if  the  third  decimal  place  is 
5  or  more,  except  that  if  any  component 
is  determined  to  be  present  in  any 
amount  calculated  to  be  less  than  0.015 
percent,  then  that  component  shall  be 
reported  as  0.01  percent.  If  any 
component  is  not  found  in  the  purity 
analysis,  then  that  component  shall  be 
reported  as  0.00  percent. 


(4)  The  total  percentage  of  all 
components  shall  be  100.00  percent.  If 
the  total  does  not  equal  100.00  percent 
(e.g.  99.99  percent  or  100.01  percent), 
then  add  to  or  subtract  from  the 
component  with  the  largest  value 
(usually  the  pure  seed  component). 

f  201 .47*    [AmwKled] 

7.  Section  201.47a,  paragraph  (b)(4)(ii) 
is  amended  by  adding  the  word  "in" 
following  the  word  "intemodes". 

8.  In  §  201.50,  paragraph  (b)  is 
removed  and  paragraph  (c)  is 
redesignated  as  paragraph  (b)  and 
paragraph  (a)  is  revised  to  read  as 
follows: 

1201.50    WeedtMd. 


(a)  The  individual  seeds  are  to  be   - 
removed  from  fruiting  structures  such  as 
pods  and  heads.  The  seeds  are  classiHed 
as  weed  seed  and  the  remaining  fruiting 
structiues  classified  as  inert  matter. 


1201.51    (Amended] 

9.  In  §  201.51.  paragraph  (b)(9)  is 
removed. 

10.  In  §  201.55.  the  table  in  paragraph 
(a)  and  the  Explanatory  Note 
immediately  following  paragraph  (e)  are 
revised  to  read  as  follows: 

}  201.55    RelMt*. 

•         •         •         •        • 

(a)*  •  • 


Table  of  Maximum  Tolerated  Ranges  Between  ioo-Seed  Replicates  for  Use  in  Connection  With  §201  .55(a) 

Average  percent  germinations 


Maximum  aNowed  between  replicates 


99 

98 

97 

96 

95 

94. 

93. 

92. 

91  . 

90. 

89. 

88. 

87. 

86. 


4repkcates 

2  replicates 

2 

5 

3 

6 

4 

7 

6 

5 

8 

6 

6 

9 

7 

7 

10 

8 

8 

10 

8 

9 

11 

9 

10 

11 

9 

11 

12 

9 

12 

12 

10 

13 

13 

10 

14 

13 

11 

15 

14 

11 
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TABLE  OF  MAXIMUM  TOLERATED  RANGES  BETWEEN  100-SEED  REPLICATES  FOR  USE  IN  CONNECTION  WITH  §201 .55(A)- 

Continued 

Average  percent  germinations 


Maximum  allowed  between  replicates 


85.. 

84.. 

83.. 

82.. 

81  .. 

80.. 

79.. 

78. 

77.. 

76.. 

75. 

74. 

73. 

72. 

71  . 

70. 

69. 

68. 

67. 

66. 

65. 

64. 

63. 

62. 

61  . 

60. 

59. 

58. 

57. 

56. 

55 

54 

53 

52 

51 


16 

17 

18 

10 

20 

21 

22 

23 

24 

25 

2S 

27 

28 

29 

30 

31 

32 

33 

34 

35 

36 

37 

38 

38 

40 

41 

42 

43 

44 

45 

48 

47 

48 

48 

SO 


14 
14 
15 
15 
15 
18 
18 
18 
17 
17 
17 
17 
17 
18 
18 
18 
18 
18 
_J8 
10 
10 
19 
19 
19 
19 
19 
19 
19 
1ft 
19 
20 
20 
20 
20 
20 


2  repkcales 


11 
11 
12 
12 
M. 
13 
13 
IS 
13 

ia 

14 
14 
14 
14 
14 
14 
14 
15 
IS 
15 
15 
1£ 
It 
16 
16 
15 
15 
15 
15 
15 
1t 
Ifc 
16 
If 

ie 


(e)*  •   ^ 

Note  to  i  201 .55.  To  find  the  maximum 
tolerated  range,  compute  the  average 
percentage  of  all  100  seed  replicates  of  a 
given  test,  rounding  off  the  result  to  the 
nearest  whole  numlier.  The  gennination  is 
found  in  the  first  two  columns  of  the  table. 
When  the  differences  between  highest  and 
lowest  replicates  do  not  exceed  the 
corresponding  values  found  in  the  "4 
replicates"  column,  no  additional  testing  is 
required.  However,  if  the  differences  exceed 
the  values  in  the  "4  replicates"  column, 
retesting  is  necessary. 

$201.56-6    [Amendedl 

11.  In  §  201.56-5,  paragraph  (e)(l)(i)  is 
revised  by  removing  "h)rpegeal"  and 
adding  "hypogeal"  in  its  place. 


$201.56-8    [Amended] 

12.  In  §  201.56-6,  paragraph  (c)(2)(i) 
the  period  following  the  word 
"Cotyledons"  is  removed  and  a  colon  is 
added  in  its  place,  paragraph  (c)(2)(ii)  is 
amended  by  removing  the  period 
following  "Epicotyl"  and  adding  a  colon 
in  its  place,  and  paragraph  (d)(2)(iii)(B) 
is  amended  by  adding  a  closing 
parenthesis  at  the  end  of  the  last 
sentence. 

13.  In  §  201.57.  a  sentence  is  added  at 
the  end  of  the  section  to  read  as  follows: 


$201.57 

•  •  *  For  flatpea.  continue  the 
swollen  seed  in  test  for  14  days  when 
germinating  at  15-25'C  or  for  10  days 
when  germinating  at  20^. 

14.  Section  201.58  is  amended  as 
follows: 


A.  In  paragraph  (aM7),  immediately 
following  the  words  "S=  sand  or  soil" 
the  words  "whne  soil  is  an  antificial 
planting  mix  of  shredded  peat  moss, 
vermiculite.  and  p«-lite"  are  added;  and 

B.  In  Table  2.  the  entry  "Meadow 
foxtail"  and  all  that  follows  on  that  line 
are  removed,  and  the  entries  for 
"Buffalograss".  "Crambe". 
"Crowmvetch".  and  "Simflower"  and 
adding  "Flatpea".  "Foxtail,  creeping", 
and  "Foxtail,  meadow"  are  revised  to 
read  as  follows: 


duraOon 


$201.58 

of  tea 

tar  lM8ng  for  germkiMon 


Tabk  2. — Geraunalkm  Requirements 
fbr  Indicated  Kinds 
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Name  of  seed 


Substrata 


Tenp.  "C 


FM 

count 
days 


oouni 

days 


AddUonal  directions 


Specific  require- 
ments 


Fresh  and  dormant  seed 


Buffalograss  (Burs)  P.TB.TS 

(Caryopses) P 

Crambe  „ T,B 

Crownvetct) B.T.TB.S 

Flatpea  T 

Foxtail,  creeping p 

Foxtail,  meadow _ P 

Sunflower  T,  B 

*  Hard  seeds  may  be  present.  (See  §201.57) 

f  201 .60    [AmwKtod] 

15.  Section  201 .60  is  amended  by 
removing  the  words  "meadow  foxtail" 
and  adding  in  their  place  the  word 
"foxtails". 

16.  Section  201.65  is  amended  by: 

A.  Revising  the  heading  in  the  first 
column  of  the  table  to  read  "Number 
represented  by  the  label  or  test '  ". 

B.  Adding  a  footnote  immediately 
following  the  table  to  read: 

'  Rates  per  pound  or  ounce  must  be 
converted  to  the  equivalent  number  of  seeds 
found  in  $  201.46.  Table  1.  Minimum  weight 
for  noxious-weed  seed  examination 
(grams).",  and 

C.  Revising  the  introductory  text  to 
read  as  follows; 

f  201 .65    NoxkMis-weed  seeds  in  interstate 


AGRICULTURAL  SEED 

20-35  7 

20-35 5 

20:  25 4 

20 7 

15-25;  20 14 

20-30 7 

20  4 


14    Light;  KNO3 PrechiH  at  5  "C  for  2  weeks;  see 

§201 .57a. 
14    Light:  Kf«),. 


7     

M4 
'28 

21     Light;  KNOj. 
14    Light. 
7 


KNO, 


Tolerances  for  rates  of  occurrence  of 
noxious-weed  seeds  sl^all  be  recognized 
and  shall  be  applied  to  number  of 
noxious-weed  seeds  found  by  analysis 
in  the  quantity  of  seed  specified  for 
noxious-weed  seed  determination  in 
§  201.46,  except  as  provided  in 
§  201.16(c).  Applicable  tolerances  are 
calculated  by  the  formula, 
Y=X-H+1.96VX,  where  X  is  the  number 
of  seeds  represented  by  the  label  or  test 
and  Y  is  the  maximum  number  within 
tolerance.  Some  tolerances  are  listed 


below.  The  number  found  as 
represented  by  the  label  or  test  (Column 
X)  will  be  considered  within  tolerance 
if  not  more  than  the  corresponding 
number  in  Column  Y  are  found  by 
analysis  in  the  administration  of  the 
Act.  For  numbers  of  seeds  greater  than 
those  in  the  table  and  in  case  of 
additional  or  more  extensive  analyses,  a 
tolerance  based  on  a  degree  of  certainty 
of  5  percent  (P=0.05)  will  be  recognized. 
•         •         •         •         • 

17.  In  §  201.74,  paragraph  (a)  is 
revised  to  read  as  follows: 

§201.74    Labeling  all  clasaM  of  SMd. 

(a)  All  classes  of  certified  seed  when 
oH^ered  for  sale  shall  have  an  official 
certification  label  affixed  to  each 
container  clearly  identifying  the 
certifying  agency,  the  lot  number  or 
other  identification,  the  variety  name  (if 
certified  as  to  variety),  and  the  kind  and 
class  of  seed.  Except  that  for  seed 
mixtures  and  seed  in  containers  of  5 
pounds  or  less,  the  certification  labels 
need  not  bear  the  name  of  the  kind  or 
kind  and  variety  of  each  component, 
provided  the  name  of  each  kind  or  kind 
and  variety  is  shown  on  the  analysis 
label. 


18.  In  §201.75,  paragraph  (c)  is 
revised  to  read  as  follows: 

Table  5 


Foundation 


Registered 


Land 


laoia- 
tion 


Field       Seed 


Land 


isola- 
tion 


Cotton*  •  • 
Hybnd-ChenKSily  Assisted . 


'•0     10,000 


0.03 


§  201 .75    Intaragancy  canification. 

(c)  Each  label  used  in  interagency 
certification  shall  be  serially  numbered 
or  carry  the  certification  identity 
number  and  clearly  identify  the 
certifying  agencies  involved,  the  variety 
(if  certified  as  to  variety),  and  the  kind 
and  class  of  seed.  Except  that  for  seed 
mixtures  and  seed  in  containers  of  5 
pounds  or  less,  the  certification  labels 
need  not  bear  the  name  of  the  kind  or 
kind  and  variety  of  each  component, 
provided  the  name  of  each  kind  or  kind 
and  variety  is  shown  on  the  analysis 
label. 

19.  In  §  201.76,  the  introductory  text 
is  amended  by  removing  the  word 
"contamination"  and  adding  in  its  place 
the  word  "contaminating",  removing 
the  word  "of*  immediately  following 
the  word  "varieties"  and  adding  in  its 
place  the  word  "or",  and  amending 
Table  5  under  the  entry  "com"  by 
adding  the  word  "Foundation"  before 
the  words  "Back  cross"  and  adding  the 
entry  "Hybrid— chemically  assisted" 
following  the  entry  "Cotton",  to  read  as 
follows: 

§  201 .76    Minimum  Land,  Isolation,  FMd. 
and  Saad  Standards. 


CerlHied 


Field       Seed 


Land 


laoiaiion 


Field       Seed 


0    2.640 

('•804.66m) 


1.320 


0.1 


Dated:  October  6, 1998. 
Bairy  L.  Caipentar. 

Deputy  Administrator,  Livestock  and  Seed 
Program. 

IFR  Doa  9»-27590  Filed  10-19-98:  8:45  am) 
MLLMQ  COM  Mie-n-r 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14CFRPart71 

[Atoapaca  Doctot  No.  M-ANM-20] 

Proposad  Ravision  of  Ciaaa  E 
Airspace;  Buana  Vista.  CO 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 
action:  Notice  of  Proposed  Rulemaking 
(NPRM). 

SUMMARY:  This  proposal  would  amend 
the  Class  E  airspace  at  Buena  Vista.  CO. 
to  provide  additional  controlled 
airspace  to  accommodate  the 
development  of  a  new  Standard 
Instrument  Approach  Procedure  (SLAP) 
utilizing  the  Global  Positioning  System 
(GPS)  at  the  Buena  VisU  Municipal 
Airport.  This  new  SIAP  requires 
modification  of  airspace  in  order  to 
contain  Instrument  Flight  Rules  (IFR) 
procedures. 

DATES:  Comments  must  be  received  on 
or  before  December  4. 1998. 
ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to:  Manager. 
Airspace  Branch,  ANM-520.  Federal 
Aviation  Administration.  Docket  No. 
98-ANM-20. 1601  Lind  Avenue  SW. 
Renton.  Washington  98055-4056. 

The  official  docket  may  be  examined 
in  the  office  of  the  Assistant  Chief 
Counsel  fot  the  Northwest  Mountain 
Region  at  the  same  address. 

An  informal  docket  may  also  be 
examined  during  normal  business  hours 
in  the  office  of  the  Manager.  Air  Traffic 
Division.  Airspace  Brandi.  at  the 
addreas  listed  above. 
FOR  FURTHER  MF0NMAT10N  CONTACT: 
Dennis  Ripley.  ANM-520.6.  Federal 
Aviation  Administration.  Docket  No. 
9ft-ANM-20. 1601  Lind  Avenue  SW, 
Renton.  Washington  98055-4056; 
telephone  number  (425)  227-2527. 
SUPPLEMENTARY  INFORMATION: 

CoauBaata  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments,  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supp<wting  the  views  and  suggestions 
presented  are  particularly  helpful  in 


developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy  related 
aspects  of  the  proposal. 
Communications  should  identify  the 
airspace  docket  number  and  be 
submitted  in  triplicate  to  the  address 
listed  above.  Commenters  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  notice  must  submit 
with  those  comments  a  self-addressed, 
stam[>ed  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Airspace  Docket  No.  98- 
ANM-20."  The  postcard  will  be  date/ 
time  stamped  and  returned  to  the 
commenter.  ALl  communications 
received  on  or  before  the  specified 
closing  date  for  comments  will  be 
considered  before  taking  action  on  the 
proposal  rule.  The  proposal  contained 
in  this  notice  may  be  changed  in  the 
light  of  comments  received.  All 
comments  submitted  will  be  available 
for  examination  at  the  address  listed 
above  both  before  and  after  the  closing 
date  for  comments.  A  report 
summarizing  each  substantive  public 
contact  with  FAA  personnel  concerned 
with  this  rulemaking  will  be  filed  in  the 
dod»L 

AvaUability  of  NPRM*s 

Any  person  may  obtain  a  copy  of  this 
NRPM  by  submitting  a  request  to  the 
Federal  Aviation  Administration. 
Airspace  Branch.  ANM-520. 1601  Lind 
Avenue  SW,  Rent<m.  Washingtcm 
98055-4056.  Communications  must 
identify  die  notice  number  of  this 
NPRM.  Persons  interested  in  being 
placed  on  a  mailing  list  for  future 
NPRM's  should  also  request  a  copy  of 
Advisory  Circular  No.  11-2A,  which 
describes  the  application  procedure. 

TltePn^Maal 

The  FAA  is  considering  an 
amendment  to  Title  14  Code  of  Federal 
Regulations,  part  71  (14  CFR  part  71)  to 
revise  Class  E  airspace  at  Bumu  Viata. 
00.  This  amendment  would  provide 
additional  airspace  necessary  to  fully 
•  encompass  the  GPS  Runway  33  SIAP  to 
the  Buena  Vista  Municipal  Airport. 
Buena  Vista.  CO.  This  amendment 
proposes  to  add  Qass  E  airspace 
additions  in  (uder  to  aooommodate  the 
holding  pattern  and  missed  approach 
area  for  the  SIAP.  The  FAA  establishes 
Class  E  airspace  extending  l^)ward  from 
700  feat  AGL  where  necessary  to 
contain  aircraft  transititming  between 
the  terminal  and  en  route  mvironments. 
The  intended  effect  of  this  pr(^>osal  is 
designed  to  provide  safe  and  efficient 
use  of  the  navigable  airspace  and  to 


promote  safe  flight  operations  under  IFR 
at  the  Buena  Vista  Municipal  Airport 
and  between  the  terminal  and  en  route 
transition  stages. 

The  area  would  be  depicted  on 
aeronautical  charts  for  pilot  reference. 
The  coordinates  for  this  airspace  docket 
are  based  on  North  American  Datum  83. 
Class  E  airspace  areas  extending  upward 
frtMon  700  feet  or  more  above  the  surfiace 
of  the  earth,  are  published  in  Paragraph 
6005  of  FAA  Order  7400.9F  dated 
September  10. 1998.  and  effective 

September  16, 1998,  which  is     

incorporated  by  reference  in  14  CFR 
71.1.  The  Class  E  airspace  designation 
listed  in  this  document  would  be 
pubUshed  subsequently  in  the  Order. 

The  FAA  has  determined  that  this 
proposed  regidation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current.  It. 
therefore.  (1)  is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866;  (2)  is  not  a  "significant 
rufe"  under  DOT  Regulatory  PoUcies 
and  Prtx»dures  (44  FR 11034;  February 
26. 1979):  and  (3)  does  not  warrant 
preparation  of  a  Regulatory  Evaluation 
as  the  anticipated  impact  is  so  minimal. 
Since  this  is  a  routine  matter  that  will 
only  affect  air  traffic  procedures  and  air 
navigation,  it  is  certified  that  this  rule, 
when  promulgated,  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
FlexibiUty  Act 

List  of  Sdbiacls  in  14  Cn  Part  71 

Airspace.  Incorporation  by  reference. 
Navigation  (air). 


ThaPrapoaed. 

In  oonsidention  of  the  foregoing,  the 
Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  71  as 
follows: 

PART  71— OESMNATION  OF  CLASS  A. 
CLASS  B,  CLASS  C.  CLASS  O.  AND 

CLASS  E  AIRSPACE  AREAS; 
AMWAVS;  ROUTES:  AND  REPORTWIQ 

POMTS 

1.  The  authority  citation  far  14  CFR 
part  71  continues  to  read  as  follows: 

AiahMitr  49  U.S.C  106(g),  40103, 40113, 
40120;  E.a  10654,  24  FR  9565,  3  CFR.  1959- 
1963  Camp.,  p.  389. 

§71.1    [AmsndsiQ 

2.  "Hie  inoorpmaticHi  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400.9F.  Airspace 
Designations  and  Reporting  Points, 
dated  September  10, 1998.  and  effective 
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September  16, 1998,  is  amended  as 
follows: 

Paragraph  6005  Class  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth. 


ANM  CO  ES  Buou  Vkta.  CO  IRevind] 

Buena  Vista.  Buena  Vista  Municipal  Airport, 
CO 
(Lat.  38»48'51"N,  long.  lOe'DTM  "W) 
That  airspace  extending  upward  ^m  700 
fleet  above  the  surface  within  a  4.7-mile 
radius  of  the  Buena  Vista  Municipal  Airport: 
that  airsfwce  extending  upward  from  1,200 
feet  above  the  surface  bounded  by  a  line 
beginning  at  lat.  39*01 '35"N.  long. 
105*53'15"W:  to  lat.  38*59'40  "N.  long. 
105*45'45"W;  to  lat.  38°52'40"N.  long. 
105»38'40"W:  to  lat.  38'33'50"N.  long. 
105*36'50"W;  to  lat.  SS'Ze'SO'TM,  long. 
105»42'30"W;  to  lat.  38'25'20"N.  long. 
106*18'45"W;  to  lat.  38*33'20"N,  long. 
106*22'20"W:  to  lat.  38«36'10"N,  long. 
106»12'50'TV:  to  lat.  38*51'25"N.  long. 
10e*13'2S'^:  thence  to  point  of  beginning: 
excluding  that  airspace  within  Federal 
Airways,  and  the  Leadville.  CO,  Class  E 
airspace  area. 

Issued  in  Seattle,  Washington,  on  October 
5, 1993. 

Glann  A.  Ada^  ID. 

Assistant  Manager.  Air  Traffic  Division, 
Northwest  Mountain  Reffon. 
IFR  Doc.  98-28043  Filed  10-19-98:  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14CFRPart71 

[Alrapace  Dodiat  No.  9e-AEA-a8) 

Proposad  EstaMlahmant  of  Clasa  E 
AlrafMca;  Flahars  Island.  NY 

AQENCY:  Federal  AviaUon 

Administration  (FAA),  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  notice  proposes  to 
establish  Class  E  airspace  at  Fishers 
Island.  NY.  The  amendment  of  a 
Standard  Instrument  Approach 
Procedure  (SIAP)  based  on  the  Global 
Positioning  System  (GPS)  at  Elizabeth 
Field,  Fishers  Island,  NY,  has  made  this 
proposal  necessary.  Additional 
controlled  airspace  extending  upward 
from  700  feet  Above  Ground  Level 
(ACL)  is  needed  to  accommodate  the 
SIAP  and  for  Instnunent  Flight  Rules 
(IFR)  operations  to  the  airport.  The  area 
would  be  depicted  on  aeronautical 
charts  for  pilot  reference. 

DATES:  Comments  must  be  received  on 
or  before  November  19, 1998. 


A00AE8SES:  Send  comments  on  the 
proposal  in  triplicate  to:  Manager, 
Airspace  Branch,  AEA-520,  Docket  No. 
9e-AEA-38,  F.A.A.  Eastern  Region, 
Federal  Building  fill,  John  F.  Kennedy 
Int'l  Airport.  Jamaica.  NY  11430. 

The  official  docket  may  be  examined 
in  the  OHice  of  the  Regional  Counsel. 
AEA-7,  F.A.A.  Eastern  Region.  Federal 
Building  '111,  John  F.  Kennedy 
International  Airport,  Jamaica,  New 
York  11430. 

An  informal  docket  may  also  be 
examined  during  normal  business  hours 
in  the  Airspace  Branch.  AEA-520, 
F.A.A.  Eastern  Region,  Federal  Building 
#111.  John  F.  Kennedy  International 
Airport,  Jamaica,  NY  11430. 

FOR  FURTHER  MFORMATION  CONTACT: 

Ml.  Francis  T.  Jordan,  Jr.,  Airspace 
Specialist.  Airspace  Branch.  A£A-520 
F.A.A.  Eastern  Region,  Federal  Building 
#111,  John  F.  Kennedy  International 
Airport,  Jamaica.  NY  11430;  telephone: 
(718) 553-4521. 

SUPPLEMENTARY  MFORMATION: 

Comments  iBvited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  argiunents  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particiUarly  helpful  in 
developing  reasoned  decisions  on  the 
proposal.  Comments  are  specifically 
invited  on  the  overall  regulatory, 
economic,  enviroiunental,  and  energy- 
related  aspects  of  the  proposal. 
Communications  shoiild  identify  the 
airspace  docket  number  and  be 
submitted  in  triplicate  to  the  address 
listed  above.  Commenters  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  notice  must  submit 
with  those  comments  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Airspace  Docket  No.  98- 
AEA-38."  The  postcard  will  be  date/ 
time  stamped  and  returned  to  the 
commenter.  All  communications 
received  on  or  before  the  closing  date 
for  comments  will  be  considered  before 
taking  action  on  the  proposed  rule.  The 
proposal  contained  in  this  notice  may 
be  changed  in  light  of  comments 
received.  All  comments  submitted  will 
be  available  for  examination  in  the 
Rules  Docket  both  before  and  after  the 
closing  date  for  comments.  A  report 
summarizing  each  substantive  public 
contact  virith  the  FAA  personnel 
concerned  with  this  rulemaking  will  be 
filed  in  the  docket. 


AvaUability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Office  of 
the  Regional  Counsel,  AEA-7,  F.A.A. 
Eastern  Region,  Federal  Building  #111. 
John  F.  Kennedy  International  Airport, 
Jamaica,  NY  11430.  Communications 
must  identify  the  notice  number  of  this 
NPRM.  Persons  interested  in  being 
placed  on  a  mailing  list  for  future 
NPRMs  should  also  request  a  copy  of 
Advisory  Circular  No.  1 1-2A.  which 
describe  the  application  procedure. 

Tlie  Proposal 

The  FAA  is  considering  an 
amendment  to  Part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  71)  to 
establish  Class  E  airspace  area  at  Fishers 
bland.  NY.  The  GPS  or  VOR-A  SIAP 
has  been  amended  for  Elizabeth  Field. 
Additional  controlled  airspace 
extending  upward  from  700  feet  AGL  is 
needed  to  accomnuxlate  the  SLAP  and 
for  IFR  operations  at  the  airport.  Class 
E  airspace  designations  for  airspace 
areas  extending  upward  from  700  feet  or 
ore  above  the  surface  are  published  in 
Paragraph  6005  of  FAA  Order  7400.9F, 
dated  September  10, 1998.  and  effective 
September  16, 1998,  which  is 
incorporated  by  refarence  in  14  CFR 
71.1.  The  Class  E  airspace  designation 
listed  in  this  dociunent  would  be 
published  subsequently  in  the  Order. 

The  FAA  has  determined  thatthis 
proposed  regtdation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current. 
Therefore,  this  proposed  regulation — (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  imder  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  would  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  proposed  rule 
would  not  have  significant  economic 
impact  on  a  substantial  number  of  small 
entities  under  the  criteria  of  the 
Regulatory  Flexibility  Act. 

List  of  Sub|ecto  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

The  Proposed  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
proposes  to  amend  14  CFR  Part  71  as 
follows: 
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PART  71— {AMENDED] 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C  106(g),  40103.  40113, 
40120;  EO.  10854;  24  FR  9565,  3  CFR,  1959- 
1963  Comp.,  p.  389. 

f71.l    [Amsndedl 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  Federal  Aviation 
Administration  Order  7400.9F,  dated 
September  10, 1998,  and  efiective 
September  16. 1998,  is  proposed  to  be 
amended  as  follovirs: 

Paragraph  6005  Qass  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth. 


AEANYE5    Fishers  laland,  NY  (New) 

Elizabeth  Field,  NY 

(Ut.  41'15'08"  N.,  long.  72»or54"  W.) 
That  airspace  extending  upward  from  700 

feet  above  the  surface  within  a  6-mile  radius 

of  Elizabeth  Field,  excluding  the  portion  that 

coincides  %vith  the  Montauk,  NY,  Westerly. 

RI,  and  Groton,  CT,  Qass  E  airspace  areas. 

•         •         •         •         • 
Issued  in  Jamaica,  New  York,  on  October 

6,1998. 

Acting  Manager.  Air  Traffic  Division,  Eastern 

Region. 

(FR  Doc.  98-28044  Filed  10-19-98;  8:45  am] 

■auNQ  oooe  4si»>w-M 


DEPARTMENT  OF  TRANSPORTATION 

Fadoral  Aviation  AdministFation 

14  CFR  Part  71 

[Airspace  Doctot  No.  9S-AEA-2S] 

Propoaad  AAMfidmant  to  Claaa  E 
AlnfMoa;  Hagarstown,  MD 

agency:  Federal  Aviation 

Administration  (FAA).  DOT. 

action:  Notice  of  proposed  rulemaking. 

summary:  Tliis  notice  proposes  to 
amend  the  Class  E  airspace  area  at 
Hagerstown,  MD.  The  development  of  a 
new  Standard  Instrument  Approach 
Procedure  (SIAP),  Helicopter  Point  in 
Space  Approach,  based  on  the  Global 
Positioning  System  (GPS),  and  serving 
the  Waynesboro  Hospital  Heliport  has 
made  this  proposal  necessary. 
Additional  controlled  airspace 
extending  upward  from  700  feet  Above 
Ground  Level  (AGL)  is  needed  to 
accommodate  the  SIAP  and  for 
Instrument  Flight  Rules  (IFR)  operations 
to  the  heliport. 

DATES:  Comments  must  be  received  on 
or  before  November  19. 1998. 


ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to:  Manager, 
Airspace  Branch,  AEA-520,  Docket  No. 
9&-AEA-25,  F.A.A.  Eastern  Region. 
Federal  Building  #111,  John  F.  Kennedy 
Int'l  Airport,  Jamaica,  NY  11430. 

The  official  docket  may  be  examined 
in  the  Office  of  the  Regional  Counsel, 
AEA-7.  F.A.A.  Eastern  Region,  Federal 
Building  #111,  John  F.  Kennedy 
International  Airport,  Jamaica.  New 
York  11430. 

An  informal  docket  may  also  be 
examined  during  normal  business  hours 
in  the  Airspace  Branch,  AEA-520, 
F.A.A.  Eastern  Region,  Federal  Building 
#111,  John  F.  Kennedy  International 
Airport.  Jamaica,  NY  11430. 

FOR  FURTHER  MFORMATION  CONTACT: 

Mr.  Francis  T.  Jordan,  Jr.,  Airspace 
Specialist,  Airspace  Branch,  A£A-520 
F.A.A.  Eastern  Region.  Federal  Building 
#111,  John  F.  Kennedy  International 
Airport,  Jamaica,  New  York  11430; 
telephone:  (718)  553-4521. 

SUPPI.EMENTARY  MFORMATION: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  writtm  data,  views, 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  economic  environmental, 
and  energy-related  aspects  of  the 
proposal.  Communications  should 
identify  the  airspace  docket  number  and 
be  submitted  in  triplicate  to  the  address 
listed  above.  Commenters  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  notice  must  submit 
with  those  comments  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Airspace  Docket  No.  98- 
AEA-25."  The  postcard  will  be  date/ 
time  stamped  and  returned  to  the 
commenter.  All  communications 
received  on  or  before  the  closing  date 
for  comments  will  be  considered  before 
taking  action  on  the  proposed  rule.  The 
proposal  contained  in  this  notice  may 
be  changed  in  light  of  comments 
received.  All  comments  submitted  will 
be  available  for  examination  in  the 
Rules  Docket  both  before  and  after  the 
closii^  date  for  comments.  A  report 
summarizing  each  substantive  public 
contact  with  the  FAA  personnel 
concerned  with  this  nilemaking  will  be 
filed  in  the  docket. 


AvailabUity  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Office  of 
the  Regional  Counsel,  AEA-7,  F.A.A. 
Eastern  Regicm,  Federal  Building  #111. 
John  F.  Kennedy  International  Airport, 
Jamaica,  NY  11430.  Communicaticms 
must  identify  the  notice  number  of  this 
NPRM.  Persons  interested  in  being 
placed  on  a  mailing  list  for  futiue 
NPRMs  should  also  request  a  copy  of 
Advisory  Circular  No.  1 1-2A,  which 
describ^  the  appUcation  procedure. 

ThePn^posal 

The  FAA  is  considering  an 
amendment  to  Part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  71)  to 
amend  the  Class  E  airspace  area  at 
Hagerstown.  MD.  A  GPS  Point  in  Space 
Approach  has  been  developed  for  the 
Waynesboro  Hospital  HeUport. 
Additional  controlled  airspace 
extending  upward  from  700  feet  AGL  is 
needed  to  accommodate  the  SIAP  and 
for  IFR  operations  to  the  heliport.  Class 
E  airspace  designaticms  for  airspace 
areas  extending  upward  from  700  feet  or 
more  above  the  surface  are  published  in 
Paragraph  6005  of  FAA  Order  7400.9F. 
dated  September  10, 1998.  and  effective 

September  16, 1998,  which  is     

incorporated  by  reference  in  14  CFR 
71.1.  The  Class  E  airspace  designation 
listed  in  this  document  would  be 
published  subsequentiy  in  the  Order. 

The  FAA  has  deteimined  that  this 
proposed  regulation  only  involves  an 
established  body  of  tedmical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current. 
Therefore,  this  proposed  regulations — 

(1)  is  not  a  "significant  regulatory 
action"  under  Executive  Order  12866; 

(2)  is  not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26. 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  iwinimal.  Slnoe  this  is  a 
routine  matter  that  would  only  afiiect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  proposed  rule 
woidd  not  have  significant  economic 
impact  on  a  substantial  number  of  small 
entities  under  the  criteria  of  the 
Regulatory  Flexibilify  Act. 

List  of  Subjects  in  14  a^R  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

The  Proposed  AmendBaeat 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
proposes  to  amend  14  CFR  Part  71  as 
follows: 
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PART  71— (AMENDED] 

1.  The  authority  citation  for  part  71 
continues  to  read  as  foUows: 

Authoritjr:  49  U.S.C.  106(^.  40103,  40113. 
40120;  E.O.  10854;  24  FR  9565.  3  CFR.  1959- 
1963Ck>inp..p.  389. 

f71.1    [AnMftdMJ] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  Federal  Aviation 
Administration  Order  7400.9F,  dated 
September  10.1  998,  and  eflective 
September  16, 1998.  is  proposed  to  be 
amended  as  follows: 

Parapaph  6005  Class  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth. 

•         •         •         •         • 

AEAMDES    Hagentown.  MD  IRevisMi] 

Washington  County  Regional  Airport.  PA 

(Ut  39'42'28"  N.,  long  7r43'46  "  W.) 
Hagentown  VOR 

(Lat  39«41'52"  N..  long  77»51'21"  W.) 
Washington  County  Regional  Airport  ILS 
Runway  27  Localizer 
(Lat  39*42'22"  N..  long  77»44'41"  W.) 
Waynesboro  Hospital  Heliport,  PA 
Point  In  Space  Coordinates 
(Lat  39»45'52"  N.,  long  77«34'15"  W.) 
That  airspace  extending  upward  from  700 
feet  alwve  the  surface  within  a  6.6-mile 
radius  of  Washington  County  Regional 
Airport  and  within  3.1  miles  each  side  of  the 
Hagerstown  VOR  246'  radial  extending  from 
the  6.6-mile  radius  to  9.6  miles  southwest  of 
the  VOR  and  within  4.4  miles  each  side  of 
the  Washington  County  Regional  Airport  ILS 
Runway  Localizer  extending  from  the 
localizer  to  12.6  miles  east  of  the  localizer 
and  within  a  6-mile  radius  of  the  Point  In 
Space  serving  Waynesboro  Hospital  Heliport, 
excluding  the  portion  within  Prohibited  Area 
P-40. 


Issued  in  Jamaica,  New  York,  on  October 
6,1998. 

laoMS  K.  Buckles. 

Acting  Manager.  Air  Traffic  Division,  Eastern 
Region. 

jFR  Doc.  98-28045  Filed  10-19-98;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Fadarai  Aviation  Adminiatration 

14  CFR  Part  71 

{AkapM*  Doctot  No.  9e-AEA-29] 

Propoaad  Eatabllahmant  of  Claaa  E 
Airapaca;  Huntington,  PA 

AGENCY:  Federal  AviaUon 

Administration  (FAA).  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 


SUMMARY:  This  proposed  rule  would 
establish  Class  E  airspace  at  Huntington, 
PA.  The  development  of  a  new  Standard 


Insmunent  Approach  Procedure  (SIAP). 
Helicopter  Point  In  Space  Approach 
based  on  the  Global  Positioning  System 
(GPS),  and  serving  the  J.C.  Blair 
Memorial  Hospital  Heliport,  has  made 
this  proposal  necessary.  The  intended 
effect  of  this  proposal  is  to  provide 
adequate  controlled  airspace  for 
Instrument  Flight  Rules  (IFR)  helicopter 
operations  to  the  airport.  The  area 
would  be  depicted  on  aeronautical 
charts  for  pilot  reference. 

DATES:  Comments  must  be  received  on 
or  before  November  19. 1998. 

ADDRESSES:  Send  comments  on  the 
proposed  rule  in  triplicate  to:  Manager. 
Airspace  Branch.  9»-AEA-520.  Docket 
No.  98-AEA-29,  F.A.A.  Eastern  Region. 
Federal  Building  #111.  John  F.  Kennedy 
Int'l  Airport.  Jamaica.  NY  11430.  The 
official  docket  may  be  examined  in  the 
Office  of  the  Regional  Counsel.  AEA-7. 
F.A.A.  Eastern  Region.  Federal  Building 
#111.  John  F.  Kennedy  International 
Airport.  Jamaica.  New  York  11430. 
An  informal  docket  may  also  be 
examined  during  normal  business  hours 
in  the  Airspace  Branch.  AEA-520, 
F.A.A.  Eastern  Region.  Federal  Building 
#111.  John  F.  Kennedy  International 
Airport.  Jamaica.  NY  11430. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Francis  T.  Jordan,  Jr..  Airspace 
Specialist.  Airspace  Branch.  AEA-520. 
F.A.A.  Eastern  Region.  Federal  Building 
#111.  John  F.  Keiuedy  International 
Airport.  Jamaica.  New  York  11430; 
telephone:  (718)  553-4521. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy  related 
aspects  of  the  proposal. 
Communications  should  identify  the 
airspace  docket  number  and  be 
submitted  in  tripUcate  to  the  address 
listed  above.  Commenters  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  notice  must  submit 
with  those  comments  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Airspace  Docket  No.  98- 
AEA-29 ".  The  postcard  will  be  date/ 
time  stamped  and  returned  to  the 
commenter. 


All  communications  received  before 
the  specified  closing  date  for  comments 
will  be  considered  before  taidng  action 
on  the  proposed  rule.  The  proposal 
contained  in  this  notice  may  be  changed 
in  the  light  of  comments  received.  All 
comments  submitted  will  be  available 
for  examination  in  the  Rules  Docket 
both  before  and  after  the  closing  date  for 
comments.  A  report  summarizing  each 
substantive  public  contact  with  the  FAA 
personnel  concerned  with  this 
rulemaking  will  be  filed  in  the  docket. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NoUce  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Office  of 
the  Regional  Counsel.  AEA-7.  F.A.A. 
Eastern  Region.  Federal  Building  #111. 
John  F.  Kennedy  International  Airport. 
Jamaica.  NY  11430.  Communications 
must  identify  the  notice  number  of  this 
NPRM.  Persons  interested  in  being 
placed  on  a  mailing  list  for  future 
NPRM's  should  also  request  a  copy  of 
Advisory  Circular  No.  11-2 A.  which 
describes  the  application  procedure. 

ThePropoMl 

The  FAA  is  considering  an 
amendment  to  Part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  part  71)  to 
establish  Class  E  airspace  extending 
upward  from  700  feet  above  the  surface 
(AGL)  at  Huntington.  PA.  A  GPS  Point 
In  Space  Approach  has  been  developed 
to  serve  helicopter  operations  to  J.C 
Blair  Memorial  Hospital  Heliport. 
Additional  controlled  airspace 
extending  upward  frt>m  700  feet  above 
the  surfiace  (AGL)  is  needed  to 
accommodate  this  approach  and  for  IFR 
hehcopter  operations  to  the  airport.  The 
area  would  be  depicted  on  appropriate 
aeronautical  charts.  Class  E  airspace 
designations  for  airspace  extending 
upward  from  700  feet  above  the  surface 
are  published  in  Paragraph  6005  of  FAA 
Order  7400.9F.  dated  September  10. 
1998.  and  efRsctive  September  16. 1998. 
which  is  incorporated  by  reference  in  14 
CFR  71.1.  The  Qass  E  airspace 
designation  listed  in  this  dociunent 
would  be  published  subsequently  in  the 
Order. 

The  FAA  has  determined  that  this 
proposed  regvdation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current. 
Therefore,  this  proposed  regulation — (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866:  (2)  is  not 
a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26. 1979);  and  (3) 
does  not  warrant  preparation  of  a 
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regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  miatter  that  would  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  proposed  rule 
would  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  under  the  criteria  of  the 
Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace.  Incorporation  by  reference. 
Navigation  (air). 

The  Proposed  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  71  as 
follows: 

PART71-(AMENDED1 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

AadMrity:  49  U.S.C.  106(g).  40103,  40113. 
40120;  E.0. 10854;  24  FR  9565,  3  CFR,  1959- 
1963  Comp..  p.  389;  14  CFR  1169. 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Fedei»l  Aviation 
Administration  Order  7400.9F.  dated 
September  4. 1998.  and  effective 
September  16. 1998.  is  proposed  to  be 
amended  as  follows: 

Paragraph  6005  Pass  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth. 

•  •         •         •         • 

AEA  PA  ES    Huntiiigtoii.  PA  (New) 
J.C  Blair  Memorial  Hospital  Heliport,  PA 
Point  in  Space  Coordinates 

(Ut.  40»29'05"N.,  long.  78«01'37"W.) 
That  airspace  extending  upward  from  700 
feet  above  the  surface  wifiiin  a  6-mile  radius 
of  the  Point  In  Space  serving  the  J.C  Blair 
Memorial  Hospiul  Heliport,  excluding  that 
portion  that  coincides  with  the  Altoona,  PA. 
Class  E  airspace  area. 

•  •         •         *         * 

Issued  in  Jamaica,  New  York,  on  October 
6,1998. 

Jamas  K.  BncUes, 

Acting  Manager.  Air  Traffic  Division,  Eastern 
Region. 

(FR  Doc.  98-28046  Filed  10-19-98;  8:45  am] 
MUJNQ  COOC  4tie-1»4l 


action:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  notice  proposes  to 
amend  the  Qass  E  airspace  area  at  York. 
PA.  The  development  of  a  new  Standard 
Instrument  Approach  Procedure  (SIAP). 
Helicopter  Point  In  Space  Approach, 
based  on  the  Global  Positioning  System 
(GPS),  and  serving  the  YoA  Hospital 
Heliport  has  made  this  proposal 
necessary.  Additional  controlled 
airspace  extending  upward  from  7(X) 
feet  Above  Groimd  Level  (AGL)  is 
needed  to  accommodate  the  SIAP  and 
for  Instrument  Flight  Rules  (IFR) 
operations  to  the  heliport. 
DATES:  Comments  must  be  received  on 
or  before  November  19. 1998. 
ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to:  Manager. 
Airspace  Branch.  AEA-520.  Docket  No. 
98-AEA-24.  F.A.A.  Eastern  Region. 
Federal  Building  #111.  John  F.  Kennedy 
Infl  Airport.  Jamaica.  NY  11430. 

The  official  docket  may  be  examined 
in  the  Office  of  the  Regional  Counsel. 
AEA-7.  F.A.A.  Eastern  Region.  Federal 
Building  #111.  John  F.  Kennedy 
International  Airport.  Jamaica.  New 
York  11430. 

An  informal  docket  may  also  be 
examined  during  normal  business  hours 
in  the  Airspace  Branch.  AEA-520. 
F.A.A.  Eastern  Region.  Federal  Building 
#111.  John  F.  Kennedy  Intematiraial 
Airport.  Jamaica,  NY  11430. 
FOR  FURTHER  MFORMATION  CONTACT:  Mr. 
Francis  T.  Jordan.  Jr..  Airspace 
Specialist.  Airspace  Brandi.  AEA-520 
F.A.A.  Eastern  Region.  Federal  Building 
#111.  John  F.  Keimedy  International 
Airport.  Jamaica.  New  York  11430; 
telephone:  (718)  553-4521. 
SUPPLEMENTARY  INFORMATION: 


DEPARTMENT  OF  TRANSPORTATION 

Fadaral  Aviation  Administration 

14  CFR  Part  71 

[Airspace  Doctot  No.  9S-AEA-24] 

Propoaad  Amandmant  to  Claaa  E 
Airapaca;  York  PA 

AGENCY:  Federal  Aviation 
Administration  (FAA).  DOT- 


Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  economic,  envirwunental. 
and  energy-related  aspects  of  the 
proposal.  Communications  should 
identify  the  airspace  docket  number  and 
be  submitted  in  triplicate  to  the  address 
listed  above.  Commenters  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  notice  must  submit 
with  those  comments  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Airspace  Docket  No.  9»- 


AEA-24."  Tbe  postcard  will  be  date/ 
time  stamped  and  returned  to  the 
commenter.  All  communications 
received  on  or  before  the  closing  date 
for  comments  will  be  considered  before 
taking  action  on  the  proposed  rule.  The 
proposal  contained  in  this  notice  may 
be  changed  in  light  of  comments 
received.  All  comments  submitted  will 
be  available  for  examination  in  the 
Rules  Docket  both  before  and  after  the 
closing  date  for  comments.  A  report 
summarizing  each  substantive  public 
contact  with  the  FAA  personnel 
concerned  with  this  rulemaking  will  be 
filed  in  the  docket. 

AvaUability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Office  of 
the  Regional  Coimsel.  AEA-7.  F.A.A. 
Eastern  Region.  Federal  Building  #111. 
John  F.  Kennedy  International  Airport. 
Jamaica.  NY  11430.  Communications 
must  identify  the  notice  number  of  this 
NPRM.  Persons  interested  in  being 
placed  on  a  mailing  list  for  future 
NPRMs  should  also  request  a  copy  of 
Advisory  Circular  No.  11-2A.  which 
describes  the  application  procedure. 

TbeProposal 

The  FAA  is  considering  an 
amendment  to  part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  part  71)  to 
amend  the  Class  E  airspace  area  at  York. 
PA.  A  GPS  Point  In  Space  Approach  has 
been  developed  for  the  York  Hospital 
Heliport.  Additional  controlled  airspace 
extending  upward  from  700  feet  AGL  is 
needed  to  accommodate  the  SIAP  and 
for  IFR  operations  to  the  heliport.  Class 
E  airspace  designations  for  airspace 
ai«as  extending  upward  &t>m  700  feet  or 
more  above  the  surface  are  published  in 
Paragraph  6005  of  FAA  Order  7400.9F, 
dated  September  10. 1998.  and  effective 
September  16. 1998.  which  is 
incorporated  by  reference  in  14  CFR 
71.1  The  Class  E  airspace  designation 
listed  in  this  document  would  be 


published  subsequently  in  the  Order. 
The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current. 
Therefore,  this  proposed  regulation— (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  would  only  affect  air 


55976 


Federal  Kagiiter/Vol.  63.  No.  202 /Tuesday.  October  20.  1998 /Proposed  Rules 


traffic  procedures  and  air  navigation,  it 
is  certified  that  this  proposed  rule 
would  not  have  significant  economic 
impact  on  a  substantial  number  of  small 
entities  under  the  criteria  of  the 
Regulatory  Flexibility  Act. 

List  of  Sublecta  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

The  Proposed  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  71  as 
follows: 


PART  71— {AMENDED] 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

AuUiorily:  49  U.S.C.  106(g).  40103.  40113. 
40120:  E.O.  10854:  24  FR  9565.  3  CFR.  1959- 
1963  Comp..  p.  389. 

f7l.l    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  Federal  Aviation 
Administration  Order  7400. 9F,  dated 
September  10,  1998,  and  effective 
September  16, 1998.  is  proposed  to  be 
amended  as  follows: 

Patoffaph  BOOS  Class  E  airspace  anas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth. 

•  •         •         •         • 

AEAPAES    York.  PA  IReviMd] 
York  Aifport.  PA 

(Lat.  39*55'05'T4.,  long.  76*52'26"W.) 
York  NDB 

(Lat.  39*55'12"N..  long.  76*52'39"W.) 
York  Hoapital  Heliport.  PA 
Point  In  Space  Coordinates 

(Lat.  39*55'54"N.,  long.  78'42'56"W.) 

That  ainpace  extending  upward  from  700 
feet  atwve  the  surface  within  a  6.S-miIe 
radius  of  York  Airport  and  within  3.1  miles 
each  side  of  the  340*  bearing  from  York  NDB 
extending  from  the  6.5-mile  radius  to  10 
miles  northwest  of  the  NDB  and  within  a  6- 
mile  radius  of  the  Point  In  Space  serving 
York  Hospital  Heliport,  excluding  the  portion 
that  coincides  writh  the  Marietta,  PA,  Class  E 
ainpace  area. 
•         •         •         •         • 

Issued  in  Jamaica,  New  York,  on  October 
6. 1998. 

laaMs  K.  Bucklaa. 

Acting  Manager.  Air  Traffic  Division,  Eastern 
Region. 

IFR  Doc.  96-28047  Filed  10-19-98-  8:45  am| 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Adminiatratlon 

14CFRPart7l 

lAlnpece  Doctot  No.  96-AEA-4q 

Propoaed  Amendment  te  Claaa  E 
Alrapaoe;  Mount  Oliver.  PA 

AQENCV:  Federal  Aviation 

Administration  (FAA).  DOT. 

ACTION:  Notice  of  propnised  rulemaking. 

SUMMARY:  This  notice  proposes  to 
amend  the  Class  E  airspace  area  at 
Mount  Oliver,  PA.  The  development  of 
a  new  Standard  Instrument  Approach 
Procedure  (SIAP).  Helicopter  Point  In 
Space  Approach,  based  on  the  Global 
Positioning  System  (GPS),  and  serving 
the  Allegheny  General  Hospital  Heliport 
has  made  this  proposal  necessary. 
Additional  controlled  airsptace 
extending  upward  fix)m  700  feet  Above 
Ground  Level  (AGL)  is  needed  to 
accommodate  the  SIAP  and  for 
Instrument  Flight  Rules  (IFR)  operations 
to  the  heliport. 

DATES:  Comments  must  be  received  on 
or  before  November  19. 1998. 
AOOflCSSES:  Send  comments  on  the 
proposal  in  triplicate  to:  Manager. 
Airapace  Branch.  AEA-S20.  Docket  No. 
98-AEA-26.  F.A.A.  Eastern  Region. 
Federal  Building  #111,  John  F.  Kennedy 
Int'l  Airport,  Jamaica,  NY  11430. 

The  official  docket  may  be  examined 
in  the  Office  of  the  Regional  Counsel, 
AEA-7.  F.A.A.  Eastern  Region,  Federal 
Building  #  111,  John  F.  Kennedy 
International  Airport,  Jamaica,  New 
York  11430. 

An  informal  docket  may  also  be 
examined  during  normal  business  houn 
in  the  Airapace  Branch,  AEA-^2G. 
F.A.A.  Eastern  Region.  Federal  Building 
#111.  John  F.  Kennedy  International 
Airport,  Jamaica,  NY  11430. 
FOR  FURTHER  MFORMATION  CONTACT:  Mr. 
Francis  T.  Jordan,  Jr.,  Airapace 
Specialist,  Airapace  Branch,  AEA-520 
F.A.A.  Eastern  Region,  Federal  Building 
#111,  John  F.  Kennedy  International 
Airport,  Jamaica,  New  York  11430; 
telephone:  (718)  553-4521. 
SUPPLEMENTARV  MFORMATKM: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  (>articularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 


are  specifically  invited  on  the  overall 
regulatory,  economic,  environmental, 
and  energy-related  aspects  of  the 
proposal.  Communications  should 
identify  the  airspace  docket  number  and 
be  submitted  in  triplicate  to  the  address 
listed  above.  Commentere  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  notice  must  submit 
with  those  comments  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Airspace  Docket  No.  9&- 
AEA-26."  The  postcard  will  be  date/ 
time  stamped  and  returned  to  the 
commenter.  All  communications 
received  on  or  before  the  closing  date 
for  comments  will  be  considered  before 
taking  action  on  the  proposed  rule.  The 

Eroposal  contained  in  this  notice  may 
B  changed  in  light  of  comments 
received.  All  comments  submitted  will 
be  available  for  examination  in  the 
Rules  Docket  both  before  and  after  the 
closing  date  for  comments.  A  report 
summarizing  each  substantive  public 
contact  with  the  FAA  persoimel 
concerned  with  this  rulemaking  will  be 
filed  in  the  docket. 

Availability  of  NPRMs 

Any  pwson  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Office  of 
the  Regional  Counsel.  AEA-7,  F.A.A. 
Eastern  Region.  Federal  Building  #111, 
John  F.  Kennedy  International  Airport. 
Jamaica,  NY  11430.  Communications 
must  identify  the  notice  number  of  this 
NPRM.  Persons  interested  in  being 
placed  on  a  mailing  list  for  future 
NPRMs  should  also  request  a  copy  of 
Advisory  Circular  No.  11-2A,  which 
describes  the  application  procedure. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  part  71)  to 
amend  the  Class  E  airapace  area  at 
Mount  Oliver,  PA.  A  GPS  Point  In  Space 
Approach  has  been  developed  for  the 
Allegheny  General  Hospital  Heliport. 
Additional  controlled  airapace 
extending  upward  from  700  feet  AGL  is 
needed  to  accommodate  the  SIAP  and 
for  IFR  operations  to  the  heliport.  Class 
E  airspace  designations  for  airspace 
areas  extending  upward  from  700  feet  or 
more  above  the  surface  are  published  in 
Paragraph  6005  of  FAA  Order  7400.9F, 
dated  September  10, 1998.  and  effective 
September  16. 1998.  which  is 
incorporated  by  reference  in  14  CFR 
71.1.  The  Class  E  airapace  designation 
listed  in  this  docimient  would  be 
published  subseouently  in  the  Order. 
The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
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established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current. 
Therefore,  this  proposed  regulation— (1) 
is  not  a  "significant  regvJatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  imder  DOT 
RegiUatory  Policies  and  Procedures  (44 
FR  11034;  February  26. 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  would  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  proposed  rule 
would  not  have  significant  economic 
impact  on  a  substantial  number  of  small 
entities  under  the  criteria  of  the 
Regulatory  Flexibility  Act. 

List  of  SnbfecU  in  14  CFR  Part  71 

Ainpace.  Incorporation  by  reference. 
Navigation  (air). 

The  Proposed  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  71  as 
follows: 

PART71-(AMENDED1 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C  106(g),  40103,  40113, 
40120;  E.0. 10854:  24  FR  9565,  3  CFR,  195»- 
1963  Comp.,  p.  389. 

§71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  Federal  Aviation 
Administration  Order  7400.9F.  dated 
September  10. 1998.  and  effective 
September  16. 1998.  is  proposed  to  be 
amended  as  follows: 

Paragraph  600S  Class  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth. 

•         •         •         •         • 

AEAPAES    MeuntOiivBr.PAlReriaod) 

Pittebuigh  City  Center  Hospital  heliport 
Point  In  Space  Coordinates 

(Ut  40»25'09"  N..  long.  79-57'31''  W.) 
Allegheny  General  Hospital  Heliport 
Point  in  Space  Coordinates 
(Ut  40*26'19"  N.,long.  79*59'30"  W.) 
That  airspace  extending  upward  from  700 
feet  above  the  surfece  within  a  6-mile  radius 
of  the  Point  In  Space  serving  PittAurgh  City 
CenterHocpital  Heliport  and  within  a  6-mile 
radius  of  the  Point  In  Space  serving 
Allegheny  General  HospiUl  Heliport, 
excluding  the  portion  that  coincides  mth  the 
PitUburgh.  PA,  Class  E  airspace  area. 


Issued  in  Jamaica,  New  York,  on  October 
6,1998. 

lames  K.  Buckks. 

Acting  Manager.  Air  Traffic  Division.  Eastern 
Region 

(FR  Doc.  98-28048  Filed  10-19-98;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  71 

[Airapace  Docket  No.  9S-AEA-271 

Proposed  Amendment  to  Class  E 
Airspace;  Lancaster,  PA 

agency:  Federal  Aviation 

Administration  (FAA),  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUIMARY:  This  notice  proposes  to 
amend  the  Class  E  airapace  area  at 
Lancaster.  PA.  The  development  of  a 
new  Standard  Instrument  Approach 
Procedure  (SIAP).  Helicopter  Point  In 
Space  Approach,  based  on  the  Global 
Positioning  System  (GPS),  and  serving 
the  Lancaster  Hospital  Heliport  has 
made  this  proposal  necessary. 
Additional  controlled  ainpace 
extending  upward  from  700  feet  Above 
Groimd  Level  (AGL)  is  needed  to 
accommodate  the  SIAP  and  for 
Instrument  Flight  Rules  (IFR)  operations 
to  the  heliport. 

DATES:  Cmnments  mtist  be  received  on 
or  before  November  19, 1998. 
AOOnESSES:  Send  comments  on  the 
proposal  in  triplicate  to:  Manager, 
Ainpace  Branch.  AEA-520.  Docket  No. 
98-AEA-27.  F.A.A.  Eastern  Region. 
Federal  Building  #111,  John  F.  Kennedy 
Int's  Airport,  Jamaica,  NY  11430. 

The  official  docket  may  be  exanuned 
in  the  Office  of  the  Regional  Counsel. 
AEA-7,  F.A.A.  Eastern  Region,  Federal 
Building  #111.  John  F.  Kennedy 
Intematicmal  Airport.  Jamaica.  New 

York  11430.   ,  ^     ,  ,     . 

An  informal  docket  may  also  be 
examined  during  normal  business  houn 
in  the  Airapace  Branch.  AEA-520. 
F.A.A.  Eastern  Region.  Federal  Building 
#111.  John  F.  Kennedy  Intwnational 
Airport.  Jamaica.  NY  11430. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Francis  T.  Jordan.  Jr..  Airspace 
Specialist.  Ainpace  Branch.  AEA-520 
F.A.A.  Eastern  Region.  Federal  Building 
#111,  John  F.  Kennedy  International 
Airport,  Jamaica,  New  York  11430; 
telephone:  (718)  553-4521. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 


by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  hctual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  economic,  environmental, 
and  energy-related  aspects  of  the 
proposal.  Communications  should 
identify  the  ainpace  docket  number  and 
be  submitted  in  triplicate  to  the  address 
listed  above.  Commenten  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  notice  must  submit 
with  those  comments  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Airspace  Dodwt  No.  98- 
AEA-27."  The  postcard  will  be  date/ 
time  stamped  and  returned  to  the 
commoiter.  All  communications 
received  on  or  before  the  dosing  date 
for  conunents  will  be  considered  before 
tfHng  action  on  the  proposed  rule.  The 
proposal  contained  in  this  notice  may 
be  dianged  in  light  of  conunents 
received.  All  comments  sulwnitted  will 
be  available  for  examination  in  the 
Rules  Docket  both  hefan  and  after  the 
closing  date  for  comments.  A  report 
summariring  each  substantive  public 
contact  with  the  FAA  personnel 
concerned  with  this  rulemaking  will  be 
filed  in  the  docket. 


Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Office  of 
the  Regional  Coimsel.  AEA-7.  F.A.A. 
Eastern  Region.  Federal  Building  #111, 
John  F.  Kennedy  International  Airport. 
Jamaica.  NY  11430.  Communications 
must  identify  the  notice  number  of  this 
NPRM.  Persons  interested  in  lieing 
placed  on  a  mailing  list  for  future 
NPRMs  should  also  request  a  copy  of 
Advisory  Circular  No.  11-2A.  which 
describes  the  application  procedure. 

ThePropoaal 

The  FAA  is  considering  an 
amendment  to  part  71  of  the  Federal 
Aviation  Ragulaticms  (14  CFR  part  71)  to 
amend  the  Class  E  ainpace  area  at 
Lancaster,  PA.  A  GPS  Point  In  Space 
Approach  has  been  developed  for  the 
Lancaster  Hospital  Heliport.  Additional 
controlled  ainpace  extending  upward 
frcHn  700  feet  AGL  is  needed  to 
accommodate  the  SIAP  and  for  IFR 
operations  to  the  heliport.  Class  E 
airspace  designations  for  airspace  areas 
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extending  upward  from  700  feet  or  more 
above  the  surface  are  published  in 
Paragraph  6005  of  FAA  Order  7400.9F, 
dated  September  10, 1998,  and  effective 
September  16,  1998,  which  is 
incorporated  by  reference  in  14  CFR 
71.1.  The  Class  E  airspace  designation 
listed  in  this  document  would  be 
published  subseouently  in  the  Order. 
The  FAA  has  aetermined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current. 
Therefore,  this  proposed  regulation — (1) 
is  not  a  "significant  regulatory  action" 
under  ExecuUve  Order  12866;  (2)  is  not 
a  "significant  rule"  under  DOT 
Regulatory  PoUdes  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  would  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  propoeed  rule 
would  not  have  significant  economic 
impact  on  a  substantial  number  of  small 
entities  under  the  criteria  of  the 
Regulatory  FlexibiUty  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

The  Propoeed  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  71  as 
follows: 


PART  71— (AMENDED! 

1.  The  authority  citation  for  pail  71 
continues  to  read  as  follows: 

Aathoriljr:  49  U.S.C  106(g),  40104: 40113; 
40120:  E.O.  10654:  24  FR  9S65,  3  CFR.  1959- 
1963  Comp.,  p.  36& 

171.1    [Amsnde4 

2- The  incorporation  by  reference  in 
14  CFR  71.1  of  Federal  AviaUon 
Administration  Order  7400.9F,  dated 
September  10, 1998.  and  effective 
September  16, 1998.  is  propmed  to  be 
amended  as  followrs: 

Paragraph  6005  Ocas  E  outpace  tuwu 
extending  upward  from  700  foet  or  more 
above  the  surface  of  the  earth. 


AEAPAB5    UocartM-.PAIlOTtaad) 

Lancuter  Airport,  PA 

(lat.  40n)7'18"N..  long.  76*17'4«"W  1 
MANOR OM 

(lat.  40n)4'53"N..  long.  77*25'47"W.) 
Lancaster  VORTAC 

(lat.  40n)7'12"N..  long.  76*17'29"W.) 
Lancaster  Hospital  Heliport,  PA 


Point  In  Space  Coordinates 
(lat.  40'03'44"N..  k>i^  76»l«'27'nV.) 
That  airsoaca  extending  up%rard  from  700 
fiset  above  the  sur&ce  wiSdn  a  e.6-niil« 
radius  of  Lancaster  Airport  and  within  2.7 
miles  each  side  of  the  Lancaster  VORTAC 
260*  radial  extending  from  the  6.6-mile 
radius  to  7.4  miles  west  of  the  VORTAC  and 
within  4.4  miles  each  side  of  the  Lancaster 
VORTAC  055*  radial  extending  from  the  6.6- 
mile  radius  to  14.4  miles  northeast  of  the 
VORTAC  and  within  3.1  miles  each  side  of 
the  Lancaster  Airport  ILS  southwest  localizer 
course  extending  from  the  6.6-niile  radius  to 
9.2  milw  southwest  of  the  MANOR  (^4  end 
within  a  6-mlle  radius  of  the  Point  In  Space 
serving  Lancaster  Hospital  Heliport, 
excluding  the  portion  that  coincides  with  the 
Marietta.  PA.  Qass  E  airspace  ana. 
*         •         •        •        • 

Issued  in  )amaica.  New  York,  on  October 
6,1998. 

JaaMa  K.  Bucklsa. 

Acting  Manager.  Air  Traffic  Division.  Eastern 
Region. 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14CFRPart71 

[AkapMe  Doeiwt  No.  9»-AEA-^ 

Propo— d  Amendment  to  Claaa  E 
Airapaoa;  Potlsvlito,  PA 

AQCNCV:  Federal  Aviation 

Administration  (FAA).  DOT. 

ACIwi^;  Notice  of  proposed  rulemaking. 


MMMARV:  This  notice  proposes  to 
amend  the  Class  E  airspace  area  at 
Pottsville,  PA.  The  development  of  a 
new  Standard  Instrument  Approach 
Procedure  (SIAP).  HeUcopter  Point  In 
Space  Approach,  based  on  the  Global 
Positioning  System  (GPS),  and  aerving 
the  Ashland  Hospital  helip<»t  has  made 
this  proposal  necessary.  Additional 
controlled  airspace  extending  upward 
from  700  fiaet  Above  Ground  Level 
(AGL)  is  needed  to  aocommodate  the 
SIAP  and  for  Instrument  Fli^t  Rules 
(IFR)  operations  to  the  heliport 
DATES:  Comments  must  be  received  on 
or  before  November  19. 1998. 
Annnciica.  Send  comments  on  the 
proposal  in  triplicate  to:  Manager. 
Airapace  Branch.  AEA-520.  Docket  No 
98-AEA-28.  FAA  Eastern  Region. 
Federal  Building  #111.  John  F.  Kennedy 
Int'l  Airrort.  Jamaica.  NY  11430. 

The  offidai  docket  may  be  examined 
in  the  Office  of  the  Regional  Counsel. 
AEA-7,  FAA  Eastern  Region.  Federal 
Building  #111,  John  F.  Kennedy 
International  Airport,  Jamaica,  New 
York  11430. 


An  informal  docket  may  also  be 
examined  during  normal  business  houn 
in  the  Ainpace  Branch,  AEA-520.  FAA 
Eastern  Region.  Federal  Building  #iii, 
John  F.  Kennedy  International  Airport. 
Jamaica.  NY  11430. 

FOR  FUimCR  MRMMATXM  COMTACT: 
Mr.  Francis  T.  Jordan.  Jr..  Airspace 
Specialist.  Airspace  Branch.  AEA-520. 
FAA  Eastern  Rejgian.  Federal  Building 
#111,  John  F.  Kennedy  International 
Airport.  Jamaica.  New  York  1143Q; 
telephone:  (718)  553-4521. 

Coounents  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  argtunents  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  partictilarly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  propoul.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  economic,  environmental, 
and  energy-related  aspects  of  the 
proposal.  Communications  should 
identify  the  airspace  docket  number  and 
be  submitted  in  triplicate  to  the  address 
listed  above.  Ccanmenten  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  notice  must  submit 
with  those  comments  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Airspace  Dodcet  No.  98- 
AEA-28."  The  postcard  will  be  date/ 
time  stamped  and  returned  to  the 
commenter.  All  communications 
received  on  or  before  the  closing  date 
for  comments  will  be  considered  before 
taking  action  on  the  proposed  rule.  The 

Eroposal  contained  in  this  notice  may 
B  chained  in  light  of  comments 
received.  All  comments  submitted  will 
be  available  for  examination  in  the 
Rules  Docket  both  before  and  after  the 
docing  date  fry  comments.  A  report 
summarizing  each  substantive  public 
contact  with  the  FAA  personnel 
concerned  with  this  rulemaking  will  be 
filed  in  the  docket. 

ATailabiUty  orNPKMs 

Any  persoD  may  obtain  a  copy  of  this 
Notice  of  Propoeed  Rulemaldng  (NPRM) 
by  submitting  a  request  to  the  Office  of 
the  Regional  Counsel.  AEA-7.  FAA 
Eastern  Region,  Federal  Building  #111, 
John  F.  Kennedy  International  Airport. 
Jamaica.  NY  11430.  Communications 
must  identify  the  notice  number  of  this 
NPRM.  Persons  interested  in  being 
placed  on  a  mailing  list  for  future 
NPRMs  shoiUd  also  request  a  copy  of 
Advisory  Circukr  No.  11-2A,  which 
describes  the  application  procedure. 
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The  Proposal 

The  FAA  is  considering  an 
amendment  to  part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  part  71)  to 
amend  the  Class  E  airspace  area  at 
Pottsville,  PA.  A  GPS  Point  In  Space 
Approach  has  been  developed  for  the 
Ashland  Hospital  Heliport.  Additional 
controlled  airspace  extending  upward 
from  700  feet  AGL  is  needed  to 
accommodate  the  SIAP  and  for  IFR 
operations  to  the  heliport.  Class  E 
airspace  designations  for  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  siirface  are  published  in 
Paragraph  6005  of  FAA  Order  7400.9F. 
dated  September  10, 1998,  and  effective 
September  16, 1998,  which  is 
incorporated  by  reference  in  14  CFR 
71.1.  The  Class  E  airspace  designation 
listed  in  this  docimient  would  be 
published  subsequently  in  the  Order. 
The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current. 
Therefore,  this  proposed  regulation— -(1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  tmder  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034.  February  26. 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is' so  minimal.  Since  this  is  a 
routine  matter  that  would  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  proposed  rule 
would  not  have  significant  economic 
impact  on  a  substantial  number  of  small 
entities  under  the  criteria  of  the 
Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

The  Proposed  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  71  as 
follows: 

PART  71-{AMENDEDJ 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40103.  40113, 
40120:  E.O.  10854:  24  FR  9565.  3  CFR  1959- 
1963  Comp.,  p.  389. 

§71.1    [Amended] 

2.  The  incorporation  by  reference  in 
1 4  CFR  7 1 . 1  of  Federal  Aviation 
Administration  Order  7400.9F,  dated 
September  10, 1998,  and  effective 


September  16, 1998,  is  proposed  to  be 
amended  as  follows: 

Paragmph  6005  Qass  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth. 
•         •         •         •         • 

AEAPAE5    Pottsville,  PA  (Reviaedl 

Schuykill  County  (Joe  Zerby)  Airport, 
Pottsville.  PA 
(Ut.  40«'42'23''  N..  long.  76'>22'24"  W.) 
Ashland  Hospitel  Heliport 
Point  In  Space  Coordinates 

(Ut.  40"03'44"  N..  long.  TeMS^T"  W.) 
That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  6.8-mile  . 
radius  of  Schuykill  County  (Joe  Zerby) 
Airport  and  within  a  6-mile  radius  of  the 
Point  In  Space  serving  Ashland  Hospital 
Heliport,  excluding  the  portion  that 
coincides  with  the  Shamokin.  PA,  Class  E 
airspace  area. 

Issued  in  Jamaica.  New  York,  on  October 
6, 1998. 

James  K.  Buckles, 

Acting  Manager.  Air  Traffic  Division.  Eastern 
Region. 

IFR  Doc.  98-28050  Filed  10-19-98:  8:45  ami 
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DEPARTIMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

30  CFR  Part  936 
[SPATS  No.  OK-020-f  OR] 
Oklahoma  Regulatory  Program 

agency:  Office  of  Surface  Mining 

Reclamation  and  Enforcement  (OSM). 

Interior. 

ACTION:  Proposed  rule;  public  comment 

period  and  opportunity  for  public 

hearing.  


summary:  OSM  is  annouincing  receipt  of 
an  amendment  to  the  Oklahoma 
regulatory  program  (Oklahoma  program) 
under  the  Surface  Mining  Control  and 
Reclamation  Alrt  of  1977  (SMCRA). 
Oklahoma  proposes  revisions  to  and 
additions  of  rules  concerning  burden  of 
proof  in  civil  penalty  proceedings, 
petitions  for  review  of  proposed 
individual  civil  penalty  assessment, 
permit  conditions,  verification  of 
ownership  or  control  application 
information,  review  of  ownership  or 
control  and  violation  information, 
procedures  for  challenging  ownership  or 
control  links  shown  in  A  VS.  and 
standards  for  challenging  ownership  or 
control  links  and  the  status  of  violation. 
Oklahoma  intends  to  revise  its  program 
to  be  consistent  with  the  corresponding 
Federal  regulations. 


This  doctunent  gives  the  times  and 
locations  that  the  CHdahoma  program 
and  the  amendment  to  that  program  are 
available  for  your  inspection,  the 
comment  period  during  which  you  may 
submit  written  comments  on  the 
amendment,  and  the  procedures  that 
will  be  followed  for  the  public  hearing, 
if  one  is  requested. 
DATES:  We  will  accept  MTitten 
coounents  until  4:00  p.m.,  c.s.t., 
November  19, 1998.  If  requested,  we 
will  hold  a  public  hearing  on  the 
amendment  on  November  16. 1998.  We 
will  accept  requests  to  speak  at  the 
hearing  until  4K)0  p.m..  cs.t.  on 
November  4, 1998. 
ADDRESSES:  You  should  mail  or  hand 
deliver  written  comments  and  requests 
to  speak  at  the  hearing  to  Michael  C. 
Wolfrom,  Director.  Tulsa  Field  Office,  at 
the  address  listed  below. 

You  may  review  copies  of  the 
Oklahoma  program,  the  amendment,  a 
listing  of  any  scheduled  pubUc  hearings, 
and  all  written  comments  received  in 
response  to  this  docimient  at  the 
addresses  listed  below  during  normal 
business  hours,  Monday  through  Friday, 
excluding  holidays.  You  may  receive 
one  free  copy  of  the  amendment  by 
contacting  OSM's  Tulsa  Field  Office. 

Michael  C.  Wolfrom,  Director,  Tulsa 
Field  Office.  Office  of  Surface  Mining. 
5100  East  Skelly  Drive.  Suite  470.  Tulsa, 
Oklahoma  74135-6547.  Telephone: 
(918) 581-6430. 

Oklahoma  Department  of  Mines,  4040 
N.  Uncoln  Blvd..  Suite  107.  Oklahoma 
City.  Oklahoma  73105.  Telephone:  (405) 
521-3859. 

FOR  FURTHER  INFORMATION  CONTACT: 
Michael  C.  Wolfrom.  Director.  Tulsa 
Field  once.  Telephone:  (918)  581- 
6430.  Internet: 
mwol&t^memcrgw.osmre.gov. 

SUPPI.EMENTARY  INFORMATION: 


I.  Background  on  the  Oklahoma 
Program 

On  January  19. 1981.  the  Secretary  •»♦' 
the  Interior  conditionally  approved  th«} 
Oklahoma  program.  You  can  find 
background  information  on  the 
Oklahoma  program,  including  the 
Secretary's  findings,  the  disposition  of 
comments,  and  the  conditions  of 
approval  in  the  January  19.  1981. 
Federal  Register  (46  FR  4902).  You  car 
find  later  actions  concerning  the 
Oklahoma  program  at  30  CFR  936.15 
and  936.16. 

II.  Description  of  the  Proposed 
Amendment 

By  letter  dated  September  28. 1998 
(Administrative  Record  No.  OK-982). 
Oklahoma  sent  us  an  amendment  to  its 
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program  under  SMCRA.  Oklahoma  sent 
the  amendment  in  response  to  our  letter 
dated  January  6, 1994  (Administrative 
Record  No.  OK-977),  that  we  sent  to 
Oklahoma  under  30  CFR  732.17(c).  The 
amendment  also  includes  changes  made 
at  Oklahoma's  own  initiative.  Oklahoma 
proposes  to  amend  the  Oklahoma 
Administrative  Code.  Below  is  a 
summary  of  the  changes  proposed  by 
Oklahoma.  The  full  text  of  the  program 
amendment  is  available  for  your 
inspection  at  the  locations  listed  above 
under  ADDRESSES. 

1.  460:2-7S.  Burden  of  Proof  in  Civil 
Penalty  Proceedings 

Oklahoma  proposes  to  remove  the 
burden  of  persuasion  as  to  the  fact  of 
violation  from  the  Department  of  Mines 
and  place  it  on  the  applicant. 

2.  460:2-S.  Petitions  for  Review  of 
Proposed  Individual  Civil  Penalty 
Assessment 

Oklahoma  proposes  to  add  a  new 
Subchapter  8  to  Chapter  2  of  the 
Oklahoma  Administrative  Code.  Section 
1  of  Subchapter  8  states  that  this 
Subchapter  governs  administrative 
review  of  proposed  individual  civil 
penalty  assessments  under  Chapter  20. 
against  a  director,  officer,  or  agent  of  a 
corporation.  Section  2  clarifies  that  any 
individual  served  with  a  notice  of 
proposed  individual  civil  penalty 
assessment  may  file  a  petition  for 
review,  and  provides  an  address  where 
the  individual  may  file  the  petition. 
Section  3  provides  that  an  individual 
must  file  a  petition  within  30  days  of 
notice.  It  also  states  that  the  Department 
of  Mines  will  not  grant  any  extensions 
to  this  time  period.  The  Department 
considers  failure  to  file  as  an  admission 
of  liability.  Section  4  requires  that  an 
individual  filing  a  petition  provide  a 
statement  of  the  facts  entitling  him  or 
her  to  relief,  a  copy  of  the  notice  of 
proposed  assessment,  a  copy  of  the 
notice(s)  of  violation,  orderfs)  or  final 
decision(s)  the  individual  has  been 
served  with,  and  a  statement  whether 
the  individual  requests  or  waives  the 
opporttmity  for  an  evidentiary  hearing. 
This  section  also  requires  that  copies  of 
the  petition  be  served  to  all  affected 
persons.  Section  5  states  that  within  30 
days  of  receipt  of  a  petition,  the 
Department  must  file  an  answer  or 
motion,  or  provide  a  statement  that  it 
will  not  file  an  answer  or  motion,  to  the 
Hearing  Officer.  Section  6  reads  as 
follows: 

(a)  An  individual  filing  a  petition  may 
amend  it  once  as  a  matter  of  right  before 
receipt  by  the  individual  of  an  answer, 
motion,  or  (tatement  of  the  Department  made 
in  accordance  with  4eO:2-e-S  of  this 


subchapter.  Thereafter,  a  motion  for  leave  to 
amend  the  petition  shall  be  filed  with  the 
Hearing  Officer. 

(b)  The  [)epartroent  shall  have  30  days 
from  receipt  of  a  petition  amended  as  a 
matter  of  right  to  file  an  answer,  motion,  or 
statement  in  accordance  with  Section  460:2- 
8-5  of  this  Subchapter.  If  the  Hearing  Officer 
grants  a  motion  to  amend  a  petition,  the  time 
for  the  Department  to  file  an  answer,  motion, 
or  statements  shall  be  set  forth  in  the  order 
granting  the  motion  to  amend. 

Section  7  requires  the  Hearing  Officer 
to  give  notice  of  the  time  and  place  of 
the  hearing  to  all  interested  parties.  It 
further  requires  that  the  hearing  be  of 
record  and  governed  by  O.S.  Title  75, 
the  Administrative  Procedures  Act. 
Section  8  reads  as  follows: 

(a)  The  Department  shall  have  the  burden 
of  going  forward  with  evidence  to  establish 
a  prima  £acie  case  that: 

(1)  A  corporate  permittee  either  violated  a 
condition  of  a  permit  or  Mled  or  refused  to 
comply  with  an  order  issued  under  45  O.  S. 
1981.  Section  724.  et  aeq.,  or  an  order 
incorporated  in  the  final  decision  of  the 
Director,  (except  an  order  incorporated  in  a 
decision  issued  under  sections  45  O.  S. 
Subsection  769  (b)  of  the  Act  or 
implementing  regulations),  unless  the  £act  of 
violation  or  bilure  or  refusal  to  comply  with 
an  order  has  been  upheld  in  a  final  decision 
in  a  proceeding  under  Sections  2-7-1 
through  2-7-9,  2-9-2  through  2-»-12,  or 
Sections  2-11-1  through  2-1 1-«.  and 
Sections  2-19-1  or  2-39-2  of  this  Chapter, 
and  the  individual  is  one  against  whom  the 
doctrine  of  collateral  estoppel  may  be 
applied  to  prelude  relitigation  of  tact  issues: 

(2)  The  individual,  at  the  time  of  the 
violation,  bilure  or  refusal,  was  a  dirpctor.. 
officer,  or  agent  of  the  corporation:  and 

(3)  The  individual  willfully  and  knowingly 
autborizad,  ordered,  or  carried  out  the 
corporate  permittee's  violation  or  Eiilure  or 
refusal  to  comply. 

(b)  The  individual  shall  have  the  ultimate 
burden  of  persuasion  by  a  preponderance  of 
the  evidence  as  to  the  elements  set  forth  in 
(a)  (1)  of  this  section  and  as  to  whether  he 
was  a  director  or  officer  of  the  corporation  at 
the  time  of  the  violation  or  refusal. 

(c)  The  Department  shall  have  the  ultimate 
burden  of  persuasion  by  a  preponderance  of 
the  evidence  as  to  whether  the  individual 
was  an  agent  of  the  corporation,  as  to  (a)  (3) 
of  this  section,  and  as  to  tlie  amount  of  the 
individual  civil  penalty. 

Section  9  requires  that  the  Hearing 
Officer  issue  a  written  decision  on  those 
elements  required  by  Section  8  of  this 
Subchapter.  If  the  Hearing  Officer 
concludes  that  the  individual  is  liable 
for  an  individual  civil  penalty,  he  shall 
order  the  individual  to  pay  the  penalty 
required  under  460:20-63-6.  as  long  as 
no  affected  party  petitions  the 
Department  Director  to  review  the 
Officer's  decision.  Finally,  section  10 
provides  that  any  affected  party  may 
petition  the  Department  Director  to 
review  an  order  or  decision  by  the 


Hearing  Officer.  The  petition  must  be 
filed  on  or  before  30  days  bom  the  date 
of  receipt  of  the  order  or  decision  sought 
to  be  reviewed,  and  the  time  for  filing 
will  not  be  extended.  A  petition  must 
list  the  alleged  errors  of  the  Hearing 
Officer  and  have  a  copy  of  the  order  or 
decision  sought  to  be  reviewed  attached 
to  it.  Any  afiiected  party  may  file  with 
the  Director  a  response  to  the  petition 
for  review  within  10  days  of  receipt  of 
a  copy  of  such  petition.  The  Director 
must  grant  or  deny  the  petition  in  whole 
or  in  part  within  30  days  of  the  filing 
of  the  petition.  If  the  petition  for  review 
is  granted,  the  rules  in  460:2-19^4 
through  460:2-19-7  apply.  If  the 
petition  is  denied,  the  decision  of  the 
Hearing  Officer  is  final  subject  to  460:2- 
1-3  and  pa]nnent  of  a  penalty  is  due. 

3.  460:20-15-7.  Permit  Conditions 

Oklahoma  proposes  to  remove 
paragraph  5  of  this  section  which 
prohibits  the  discharge  or 
discrimination  of  any  nnployee  or 
authorized  representative  of  employees 
that  files  for  or  institutes  any 
proceedings  under  the  Act.  testifies  at 
any  proceeding  or  investigation,  or 
exercises  any  rights  granted  by  the  Act. 

4.  460:20-15-1 1.  Verification  of 
Ownership  or  Control  Application 
Information 

Oklahoma  proposes  to  add  a  new 
section  11  to  Subchapter  15  to  read  as 
follows: 

(a)  Prior  review.  In  accordance  with 
Section  460:20-15-6(c)(l)  of  this  Subchapter, 
prior  to  the  issuance  of  a  permit,  the 
Department  shall  review  the  information  in 
the  application  provided  pursuant  to  Section 
460:20-23-2  of  thu  Chapter  to  determine 
that  such  information,  including  the 
identification  of  the  operator  and  all  owners 
and  controllers  of  the  operator,  is  complete 
and  accurate.  In  making  such  determination, 
the  Department  shall  compare  the 
information  provided  in  the  application  with 
information  from  other  reasonable  available 
sources,  including: 

(1)  Manual  dau  sources  within  Oklahoma 
including:  (A)  The  Department's  inspection 
and  enforcement  records;  and  (B)  The  state 
incorporating  records  or  tax  records,  to  the 
extent  they  contain  infonnation  concerning 
ownership  or  control  links:  and 

(2)  Automated  data  sources,  including:  (A) 
The  Department's  o%im  computer  systems; 
and  (B)  The  Applicant  Violator  System 
(AVS). 

(b)  Application  inquiry.  If  it  appears  from 
the  information  provided  in  the  application 
pursuant  to  Section  460:20-23-3(c)  through 
(d)  of  this  Chapter  that  none  of  the  persons 
identified  in  the  application  has  had  any 
previous  mining  experience,  the  Department 
shall  inquire  of  the  applicant  and  investigate 
whether  any  person  other  than  those 
identified  in  the  application  will  own  or 
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control  the  operation  (as  either  an  operator  or 
other  owner  or  controller). 

(c)  Review  results.  If.  as  a  result  of  the 
review  conducted  under  paragraphs  (a)  and 
(b)  of  this  section,  the  Department  identifies 
any  potential  omission,  inaccuracy,  or 
inconsistency  in  the  ownership  or  control 
infonnation  provided  in  the  application,  it 
shall,  prior  to  making  a  final  determination 
with  regard  to  the  application,  contact  the 
applicant  and  require  that  the  matter  be 
resolved  through  submission  of:  (1)  An 
amendment  to  the  application  or  (2)  A 
satisfactory  explanation  which  includes 
credible  infonnation  sufficient  to 
demonstrate  that  no  actual  omission, 
inaccuracy,  or  inconsistency  exists.  (3)  The 
Department  shall  also  take  action  in 
accordance  with  the  provisions  of 
Subchapter  59  of  this  Chapter  where 
appropriate. 

(d)  Review  completion.  Upon  completion 
of  the  review  conducted  under  this  section, 
the  Department  shall  promptly  enter  into  or 
u[>date  all  ownership  or  control  information 
on  AVS. 

4.  460:20-15-12,  Review  of  Ownership 
or  Control  and  Violation  Infonnation. 


5.  460:20-15-13,  Procedures  for 
Challenging  Ownership  or  Control  Links 
Shown  in  AVS 


Oklahoma  proposes  to  add  a  new 
section  12  to  Subchapter  15.  Paragraph 
(a)  requires  the  Department  to  review  all 
available  information  concerning 
violation  notices  and  ownership  or 
control  links  involving  the  application 
to  determine  whether  the  application 
can  be  approved.  The  reviewed 
information  writh  respect  to  ownership 
and  control  links  involving  the 
applicant  must  include  all  information 
obtained  under  Section  460:20-15-11 
and  460:20-23-3.  The  reviewed 
infonnation  with  respect  to  violation 
notices  must  include  all  information 
obtained  imder  section  460:20-23-3. 
infonnation  obtained  from  the  OSM. 
and  information  obtained  bom  the 
Department's  records.  Paragraph  (b) 
requires  that  the  Department  notify  the 
applicant  if  it  finds  any  owmership  or 
control  links  between  the  applicant  and 
any  person  cited  in  a  violation  notice 
and  refer  him  or  her  to  the  authority 
with  jurisdiction  over  said  violation. 
The  Department  can  not  approve  the 
application  unless  and  tmtil  it 
determines  that  all  ownership  or  control 
links  between  the  applicant  and  any 
person  dted  in  a  violation  no'ice  are 
erroneous  or  have  been  rebutted,  or  that 
the  violation  has  been  corrected,  is  in 
the  process  of  being  corrected,  or  is  the 
subject  of  a  good  faith  appeal.  Paragraph 
(c)  of  this  section  requires  the 
Department  to  enter  into  the  AVS  all 
relevant  information  related  to  its 
decision  or  withdrawal  of  the 
application. 


Oklahoma  proposes  to  add  a  new 
section  13  in  Subchapter  15.  Paragraph 

(a)  provides  that  any  applicant  or  other 
person  shown  in  the  AVS  in  an 
ownership  or  control  link  to  any  person 
can  challenge  the  link  under  paragraphs 

(b)  throu^  (d)  and  Section  460:20-15- 
14,  unless  they  are  bound  by  a  prior 
administrative  or  judicial  determination 
concerning  the  link.  Paragraph  (a)  also 
provides  that  any  applicant  or  other 
person  shown  in  the  AVS  in  an 
ownership  or  control  link  to  any  person 
dted  in  a  State  violation  notice  can 
challenge  the  status  of  the  violation 
under  paragraphs  (b)  through  (d)  and 
Section  460:20-15-14.  unless  they  are 
bound  by  a  prior  administrative  or 
judicial  determination  concerning  the 
status  of  the  violation.  Paragraph  (b) 
provides  that  an  ownership  or  control 
Unk  or  the  status  of  a  State  violation  can 
be  challenged  by  submitting  a  vmtten 
explanation  of  the  basis  for  the 
challenge,  along  with  any  relevant 
evidentiary  materials  and  supporting 
docimients  to  the  Department. 
Paragraph  (c)  requires  the  Department  to 
review  any  submitted  information  and 
decide  in  writing  whether  the 
ovimership  or  control  link  is  erroneous, 
has  been  rebutted,  and/or  remains 
outstanding,  has  been  corrected,  is  in 
the  process  of  being  corrected,  or  is  the 
subject  of  a  good  faith  appeal.  Paragraph 
(d)  requires  the  Department  to  update 
the  AVS  and  notify  the  applicant  or 
other  person  and.  if  the  application  is 
pending,  the  revievring  authority,  if  the 
Department  determines  that  the 
ownership  or  control  link  has  been 
shown  to  be  erroneous,  rebutted  and/or 
that  the  violation  covered  by  the  notice 
has  been  corrected,  is  in  the  process  of 
being  corrected,  or  is  the  subject  of  a 
good  faith  appeal.  The  Department  must 
serve  a  copy  of  the  decision  on  the 
applicant  or  other  person  by  certified 
mail,  or  by  any  means  consistent  with 
the  rules  governing  service  of  a 
summons  and  complaint  under  Chapter 
2.  Rules  of  Practice  and  Procedure. 
Service  will  be  complete  upon  tender  of 
the  notice  or  of  the  mail  and  wrill  not  be 
deemed  incomplete  because  of  a  refusal 
to  accept.  The  applicant  or  other  person 
may  appeal  a  decision  of  the 
Department  to  formal  review  to  the 
Department's  Legal  Division  for  hearing 
and  appeal  within  30  days  of  service  of 
the  decision  in  accordance  with  Chapter 
20.  The  Permanent  Program  Regulations 
Governing  the  Coal  Redamatiop  Act  of 
1979  and  Chapter  2.  Rules  of  Practice 
and  Procedure  for  the  Coal  Reclamation 


Act  of  1979.  The  Department's  decision 
will  remain  in  effect  during  the 
pendency  of  the  appeal,  unless 
temporary  relief  is  granted  in 
accordance  with  Chapter  20.  Chapter  2, 
and  the  Oklahoma  Statutes  TiUe  45. 


6.  460:20-15-14.  Standards  for 
Challenging  Ownership  or  Control  Links 
and  the  Status  of  Violations 

Oklahoma  proposes  to  add  a  new 
section  14  to  Subchapter  15  to  read  as 
follows: 

(a)  Application.  The  provisions  of  this 
section  shall  apply  whenever  a  person  has 
and  exercises  a  right,  under  the  provisions  of 
Sections  460:20-15-9,  460:20-15-10. 
460.20-15-12,  or  460:20-15-13  of  this 
Subchapter  or  under  the  provision  of 
Subchapter  19  of  this  Chapter,  to  challenge: 

(1)  An  ownership  or  control  link  to  any 
person:  and/or 

(2)  The  status  of  any  violation  covered  by 
a  notice.  ■ 

(b)  Responsibility.  It  is  the  responsibility  of 
the  Department  of  Mines  to  undertake  the 
following  duties  pursuant  to  ownership  and/ 
or  control  relationships: 

(1)  Except  as  provided  in  paragraph  (b)  (3) 
of  this  Section,  the  Department  is  pwoonsihle 
for  (A)  The  Department  has  the 
responsibility  for  making  decisions  %»rith 
respect  to  OMrnership  or  control  relationship 
of  all  pending  applications.  (B)  Upon  permit 
issuance,  the  Department  is  responsible  for 
making  all  decisions  with  respect  to  the 
ownership  or  control  relationships  of  that 
pennit.  (C)  The  Department  shall  have  the 
responsibility  for  making  decisions  with 
respect  to  the  ownership  or  control 
relationships  of  all  violations  contained  in 
notice  of  violations  issued  by  the 
Department.  (D)  The  Department  upon 
issuance  of  a  notice  of  violation  shall  have 
the  responsibility  for  making  decision 
concerning  the  status  of  the  violation  covered 
by  the  notice  of  violation,  (i.e.,  whether  the 
violation  remains  outstanding,  has  t)een 
corrected,  is  in  the  process  of  being 
conected.  or  is  the  subject  of  a  good  faith 
appeal,  within  the  meaning  of  Section 
460:20-15-6  (b)  (1)  of  this  Subchapter.) 

(2)  The  OfRce  of  Surface  Mining  shall  have 
responsibility  for  making  decisions  with 
respect  to  ownership  of  control  relationships 
of  a  federal  notice  of  violation. 

(c)  Evidentiary  standards.  The  Department 
shall  conduct  formal  and  informal  reviews  in 
the  following  manner 

(1)  In  any  formal  or  informal  review  of  an 
ownership' or  control  link  or  of  the  sUtus  of 
a  violation  covered  by  a  violation  notice,  the 
Department  shall  make  a  prima  facie 
determination  or  showing  that  such  link 
exists,  existed  during  the  relevant  period, 
and/or  that  the  violation  covered  by  such 
notice  remains  outstanding.  Once  such  a 
prima  fecie  determination  or  showing  has 
been  made,  the  person  challenging  such  link 
or  the  sUtus  of  the  violation  shall  have  the 
burden  of  proving  by  a  preponderance  of  the 
evidence,  with  respect  to  any  relevant  tim^ 
pOTiod  the  following:  (A)  That  the  facts  rehed 
upon  l>y  the  Department  to  establish 
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owmanhip  or  control  under  the  definition  of 
"owned  and  controlled"  or  owns  and 
controls  in  Section  460:20-15-2  of  this 
Subchapter  do  not  or  did  not  exist:  or  (B) 
That  a  person  subject  to  a  presumption  of 
ownership  or  control  under  the  definition  of 
"owned  or  controlled"  or  "owns  or  controls" 
in  Section  460:20-15-2  of  this  Subchapter, 
do  not  or  did  not  exist:  (C)  That  a  person 
subject  to  a  presumption  of  ownership  or 
control  under  the  definition  of  "owned  or 
controlled"  or  "owns  or  controls"  in  Section 
460:20-15-2  of  this  Subchapter,  does  not  or 
did  not  in  fact  have  the  authority  directly  or 
indirectly  to  determine  the  manner  in  which 
surface  coal  mining  operations  are  or  were 
conducted,  or  (D)  That  the  violation  covered 
by  the  violation  notice  did  not  exist,  has  been 
corrected,  is  in  the  process  of  being 
corrected,  or  is  the  subject  of  a  good  faith 
appeal  within  the  meaning  of  Section 
460:20-15-6  (b)  (1)  of  this  Subchapter, 
provided  that  the  existence  of  the  violation 
at  the  time  it  was  cited  may  not  be 
challenged  under  provisions  of  Section 
^  460:20-15-13  of  this  Subchapter  (i)  By  a 
permittee,  unless  such  challenge  is  made  by 
the  pennittee  within  the  context  of  Sections 
460:20-15-9  through  460:20-15-10  of  this 
Subchapter,  (ii)  By  any  person  who  had  a 
prior  opportunity  to  challenge  the  violation 
notice  and  who  biled  to  do  so  in  a  timely 
manner,  or  (iii)  By  any  person  who  is  bound 
by  a  prior  administrative  or  judicial 
determination  concerning  the  existence  of 
the  violation. 

(2)  In  meeting  the  burden  of  proof  set  forth 
in  paragraph  (c)  (l>of  this  section,  the  person 
challenging  the  ownership  or  control  link  or 
the  status  of  the  violation  shall  present 
probative,  reliable,  and  substantial  evidence 
and  any  supporting  explanatory  materials, 
which  may  include:  (A)  Before  the 
Department:  (i)  Affidaviu  setting  forth 
specific  facts  concerning  the  scope  of 
responsibility  of  the  various  owners  or 
controllers  of  an  applicant,  permittee,  or  any 
other  person  cited  in  a  violation  notice:  and 
the  natura  and  details  of  any  transactions 
creating  or  severing  an  ownership  or  control 
link:  or  specific  facts  concerning  the  status  of 
the  violation;  (ii)  If  certified,  copies  of 
corporate  minutes,  stock  ledgers,  contracts, 
purchase  and  sale  agreement,  leases, 
correspondence,  or  other  relevant  company 
records;  (iii)  If  certified,  copies  of  docxmients 
filed  with  or  issued  by  any  State,  Municipal, 
or  Federal  governmental  agency,  (iv)  An 
opinion  of  counsel,  when  supported  by:  (I) 
evidentiary  materials:  (0)  a  statement  by 
counsel  that  he  or  she  is  qualified  to  render 
the  opinion:  and  (ID)  a  statement  that  counsel 
has  personally  and  diligently  investigated  the 
bets  of  the  matter,  or,  (IV)  where  counsel  has 
not  investigated  the  facts,  a  sutement  that 
such  opinion  is  based  upon  information 
which  has  been  supplied  to  counsel  and 
which  is  assumed  to  be  true.  (B)  Before  any 
administrative  or  judicial  tribunal  reviewing 
the  decision  of  the  Department,  any  evidence 
admissible  under  the  rules  of  such  tribunal. 

(d)  After  departmental  determination. 
Following  any  determination  by  the 
Department  or  other  state  agency,  or  any 
decision  by  an  administrative  or  judicial 
tribunal  reviewing  such  determination,  the 


Department  shall  review  the  information  in 
AVS  to  determine  if  it  is  consistent  with  the 
determination  or  decision,  if  it  is  not,  the 
Department  shall  promptly  inform  the  Office 
of  Surface  Mining  and  request  that  the  AVS 
information  be  revised  to  reflect  the 
determination  or  decision. 

m.  Public  Comment  Procedom 

Under  the  provisions  of  30  CFR 
732.17(h).  we  are  requesting  comments 
on  whether  the  proposed  amendment 
satisfies  the  applicable  program 
approval  criteria  of  30  CFR  732.15.  If  we 
approve  the  amendment,  it  will  become 
part  of  the  Oklahoma  program. 

Written  Comments 

Your  written  comments  should  be 
specific  and  pertain  only  to  the  issues 
proposed  in  this  rulemaking.  You 
should  explain  the  reason  for  any 
recommended  change.  In  the  final 
rulemaking,  we  will  not  ne(»ssarily 
consider  or  include  in  the 
Administrative  Record  any  comments 
received  after  the  time  indicated  imder 
DATES  or  at  locations  other  than  the 
Tulsa  Field  Office. 

Public  Hearing 

If  you  wish  to  speak  at  the  public 
hearing,  contact  the  person  listed  under 
FOR  FURTHER  MFORMATION  CONTACT  by 
4:00  p.m..  c.s.t.  on  November  4. 1998. 
We  will  arrange  the  location  and  time  of 
the  hearing  with  those  persons 
requesting  the  hearing.  If  you  are 
disabled  and  need  special 
accommodation  to  attend  a  public 
hearing,  contact  the  individual  listed 
under  FOR  FURTHER  INFORMATION 
CONTACT.  The  hearing  will  not  be  held 
if  no  one  requests  an  opportimity  to 
speak  at  the  pubUc  hearing. 

You  should  file  a  written  statement  at 
the  time  you  request  the  hearing.  This 
will  allow  us  to  prepare  adequate 
responses  and  appropriate  questions. 
The  public  hearing  will  continue  on  the 
specified  date  until  all  persons 
scheduled  to  speak  have  been  heard.  If 
you  are  in  the  audience  and  have  not 
been  scheduled  to  speak  and  wish  to  do 
so.  you  will  be  allowed  to  speak  after 
those  who  have  been  scheduled.  We 
will  end  the  hearing  after  all  persons 
scheduled  to  speak  and  persons  present 
in  the  audience  who  wish  to  speak  have 
been  heard. 

Public  Meeting 

If  only  one  person  requests  an 
opportunity  to  speak  at  a  hearing,  a 
public  meeting,  rather  than  a  public 
hearing,  may  be  held.  If  you  wish  to 
meet  with  us  to  discuss  the  amendment, 
request  a  meeting  by  contacting  the 
person  listed  imder  FOR  FURTHER 
INFORMATION  CONTACT.  All  such  meetings 


are  open  to  the  public  and.  if  possible, 
we  will  post  notices  of  meetings  at  the 
locations  listed  imder  ADDRESSES.  We 
also  make  a  written  simimaiy  of  each 
meeting  a  part  of  the  Administrative 
Record. 

IV.  Procedural  OeterminatioBs 

Executive  Order  12866 

The  Office  of  Management  and  Budget 
(OMB)  exempts  this  rule  from  review 
imder  Executive  Order  12866 
(Regulatory  Planning  and  Review). 

Executive  Order  12988 

The  Department  of  the  Interior  has 
conducted  the  reviews  required  by 
section  3  of  Executive  Order  1 2988 
(Civil  Justice  Reform)  and  has 
determined  that,  to  the  extent  allowed 
by  law.  this  rule  meets  the  applicable 
standards  of  subsections  (a)  and  (b)  of 
that  section.  However,  these  standards 
are  not  applicable  to  the  actual  language 
of  State  regulatory  programs  and 
program  amendments  since  each  such 
program  is  drafted  and  published  by  a 
specific  State,  not  by  OSM.  Under 
sections  503  and  505  of  SMCRA  (30 
U.S.C.  1253  and  1255)  and  30  CFR 
730.11.  732.15.  and  732.1 7(h)(10). 
decisions  on  State  regulatory  programs 
and  program  amendments  must  be 
based  solely  on  a  determination  of 
whether  the  submittal  is  consistent  with 
SMCRA  and  its  implementing  Federal 
regulations  and  whether  the  other 
requirements  of  30  CFR  Parti  730,  731, 
and  732  have  been  met. 

National  Environmental  Policy  Act 

This  rule  does  not  require  an 
environmental  impact  statement  since 
section  702(d)  of  SMCRA  (30  U.S.C. 
1292(d))  provides  that  agency  decisions 
on  State  regulatory  program  provisions 
do  not  constitute  major  Federal  actions 
within  the  meaning  of  section  102(2)(C) 
of  the  National  Environmental  Policy 
Act  (42  U.S.C.  4332(2)(C)). 

Paperwork  Reduction  Act 

This  rule  does  not  contain 
information  collection  requirements  that 
require  approval  by  OMB  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3507  et  seq.). 

Regulatory  Flexibility  Act 

The  Department  of  the  Interior  has 
determined  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
sutwtantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.).  The  State  submittal 
which  is  the  subject  of  this  rule  is  based 
upon  corresponding  Federal  regulations 
for  which  an  economic  analysis  was 
prepared  and  certification  made  that 
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such  regulations  would  not  have  a 
significant  economic  effect  upon  a 
substantial  number  of  small  entities. 
Therefore,  this  rule  will  ensure  that 
existing  requirements  previously 
published  by  OSM  will  be  implemented 
by  the  State.  In  making  the 
determination  as  to  whether  this  rule 
would  have  a  significant  economic 
impact,  the  Department  relied  upon  the 
data  and  assumptions  for  the 
corresponding  Federal  regulations. 

Unfunded  Mandates 

OSM  has  determined  and  certifies 
under  the  Unfunded  Mandates  Reform 
Act  (2  U.S.C  1502  et  seq.)  that  this  rule 
will  not  impose  a  cost  of  $100  millicm 
or  more  in  any  ^ven  year  on  local,  state, 
or  tribal  governments  or  private  entities. 

List  of  Subjects  in  30  CFR  Part  938 

Intergovernmental  relations,  Surface 
mining.  Underground  mining. 

Dated:  October  9, 1998. 
Breiat  Wahlquiat. 

Regional  Director,  li4id-Contiment  Regional 
Coordinating  Center. 
(PR  Doa  98-28123  Filed  10-19-98;  8:45  am] 


ENYIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[Region  2  Docket  No.  NJ32-lS3b:  FRL- 
6174-8] 

Approval  and  Promulgatton  of 
Imptomantadon  Plana;  Reasonably 
AvailaMa  Control  Technology  for 
Oxidea  of  Nitrogen  for  Specific 
Sourcea  In  the  State  of  New  Jeraey 

AOBICY:  Environmental  Protection 

Agency  (EPA). 

action;  Proposed  rule. 

SUMMARY:  The  EPA  proposes  to  approve 
four  (4)  State  Implementation  Plan  (SIP) 
revisions  submitted  by  the  State  of  New 
Jersey  related  to  development  of 
reasonably  available  control 
technologies  for  oxides  of  nitrogen  from 
fifteen  (15)  sources  in  the  State.  In  the 
Rules  section  of  this  Federal  Register. 
EPA  is  approving  the  State's  SIP 
revisions,  as  a  d^ect  final  rule  without 
prior  proposal  because  the  Agency 
views  this  as  a  noncontroversial 
revision  and  anticipates  no  adverse 
comments.  A  detailed  rationale  for  the 
approval  is  set  forth  in  the  direct  final 
rule.  If  no  adverse  comments  are 
received  in  response  to  that  direct  final 
rule  no  further  activity  is  contemplated 
in  relation  to  this  proposed  rule.  If  EPA 


receives  adverse  comments,  the  direct 
final  rule  will  be  withdrawn  and  all 
public  conunents  received  will  be 
addressed  in  a  subsequent  final  rule 
based  on  this  proposed  rule.  The  EPA 
will  not  institute  a  second  comment 
period  on  this  rulemaking.  Any  parties 
interested  in  commenting  on  this  action 
should  do  so  at  this  time. 
DATES:  Written  comments  must  be 
received  on  or  before  November  19. 
1998. 

ADDRESSES:  All  comments  should  be 
addressed  to:  Ronald  Borsellino.  Chief. 
Air  Prtigrams  Branch.  Environmental 
Protection  Agency.  Region  2  Office.  290 
Broadway.  New  York.  New  York  10007- 
1866 

Copies  of  the  State  submittals  are 
available  at  the  following  addresses  for 
inspection  during  normal  business 
hours: 

Environmental  Protection  Agency. 
Region  2  Office.  290  Broadviray.  25th 
Floor.  New  York,  New  York  10007- 
1866 
New  Jersey  Department  of 
Enviroiunental  Protection,  Office  of 
Air  Quality  Management.  Bureau  of 
Air  Quality  Planning,  401  East  State 
Street.  CN418.  Trenton.  New  Jersey 
08625. 
FOR  FURTHER  SIFORMATION  CONTACT:  Ted 
Gardella  or  Richard  Ruvo,  Air  Programs 
Branch.  Enviroiunental  Protection 
Agency,  290  Broadway.  25th  Floor.  New 
York.  New  York  10007-1866.  (212)  637- 
4249. 

SUPPLEMENTARY  MFORMATK3N:  For 
additional  information  see  the  direct 
final  rule  which  is  published  in  the 
rules  sectitm  of  this  Federal  Register. 
Dated:  September  30. 1998. 

William  I.  Muszjrmld. 

Acting  Regional  Administrator,  Region  2. 
(PR  Doc  98-27925  Filed  10-19-«8;  8:45  am) 
■■JJNQOOOE 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40CFRPart68 
[FRL-6177-q 

Requeat  for  Delegation  Of  the 
Accidental  Releoee  Prevention 
Requhamenta:  RIafc  Management 
Programa  Under  Clean  Air  Act  Section 
112(r)(7):  State  of  Florida 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

action:  Proposed  rule.  


SUMMARY:  The  purpose  of  this  proposal 
is  to  announce  that  on  June  19. 1998. 


the  State  of  Florida.  Department  of 
Community  AfEsirs  (DCA).  Division  of 
Emergency  Management  (DEM), 
requested  section  112(r)  program 
delegation  for  all  applici^le  Florida 
sources,  except  those  with  propane  as 
their  only  regulated  substance.  Because 
no  adverse  commenta  are  expected,  EPA 
is  concurrently  issuing  a  direct  final 
rule  in  the  rules  section  of  this  Federal 
Rfgieter  If  no  adverse  comments  are 
received  by  November  19.  1998.  the 
direct  final  rule  will  serve  as  fonnal 
delegatitm  of  the  section  112(r)  program 
for  all  applicable  sources,  except  those 
with  propane  as  their  only  regulated 
substance. 

DATES:  Commenta  must  be  received  on 
or  before  November  19. 1998. 
ADDRESSES:  Comments  on  this  action 
should  be  addressed  concurrently  to: 
Michelle  P.  Thornton,  U.S. 
Environmental  ProtectitHi  Agency, 
Region  4, 61  Fcwsyth  Street,  SW. 
Atlanta.  Georgia  30303-3104. 
patmon.michelle0epamail.epa.gov 
Eve  Rainey.  Florida  Division  of 
Emeigoicy  I^lanagement,  2555  Shumard 
Oak  Boulevard.  Tallahassee,  Florida 
3239&-2140,  eve.rainey«dca.state.fl.us 

Copies  of  Florida's  section  112(r) 
delegation  request  letter  and 
accompanying  documentation  are 
available  for  public  review  during  the 
hours  of  8:00  a.m.  and  4:30  p.m.. 
Mtmday  through  Friday,  at  the 
addresses  listed  above.  If  you  would  like 
to  review  these  documenU.  please  make 
an  appointment  with  the  appropriate 
office  at  least  24  hours  before  visiting 
day. 

FOR  FURTHER  MFORMATION  CONTACT: 
Michelle  P.  ThtMnton.  U.S. 
Enviroimiental  Protection  Agency. 
Region  4.  Air.  Pesticides  and  Toxics 
Management  Division,  Air  and 
Radiation  Technology  Branch.  30303- 
3104  (telephone  404  562-9121). 
patmon.michelleO  epamail.epa.gov  or 
.    Eve  Rainey.  Florida  Division  of 

Emergency  Management.  2555  Shumard 
Oak  Boulevard,  Tallahassee.  Florida 
3239»-2140.  (telephone  850  413-9914) 
evejainey#dca.state.fl.us 
SUPPLEMBITARY  MFORMATION:  If  no 
adverse  commenta  are  received  by 
November  19, 1998.  no  further  activity 
in  relation  to  this  proposed  rule  is 
necessary  and  the  direct  final  rule  in  the 
final  rules  sectionof  this  Federal 
K^pgi^Hw  will  automatically  go  into  effect 
on  December  21 .  1998.  Should  the 
Agency  receive  such  commenta.  it  will 
review  and  publish  the  commenta  in  a 
subsequent  document.  If  no  relevant 
-    adverse  commenta  on  any  provision  of 
this  rule  are  timely  filed,  then  the  «itire 
direct  final  rule  will  become  effective  on 
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December  21. 1998,  and  the  State  of 
Florida  DCA/DEM  will  receive  full 
delegation  of  authority  to  implement 
and  enforce  the  requirements  of  the 
section  112(r)  program  for  all  applicable 
sources  in  its  jurisdiction,  except 
sources  with  propane  as  their  only 
regulated  substance. 

On  June  20, 1996.  EPA  published  risk 
management  program  regulations, 
mandated  under  the  accidental  release 
prevention  provisions  of  the  Clean  Air 
Act  (CAA).  These  regulations  require 
owners  and  operators  of  stationary 
sources  subject  to  the  regulations  to 
submit  risk  management  plans  (RMPs) 
by  June  21. 1999,  to  a  central  location 
specified  by  EPA.  The  plans  will  be 
available  to  State  and  local  governments 
and  the  public.  These  regulations  will 
encourage  sources  to  reduce  the 
probability  of  accidentally  releasing 
substances  that  have  the  potential  to 
cause  harm  to  public  health  and  the 
environment  and  will  stimulate 
dialogue  between  industry  and  the 
public  to  improve  accident  prevention 
and  emergency  response  practices. 

After  a  thorough  review  of  Florida's 
delegation  request  and  its  pertinent 
laws,  rules,  and  regulations,  the  Region 
proposes  to  find  that  such  a  delegation 
is  appropriate  in  that  Florida  has 
satisfied  the  criteria  of  40  CFR  sections 
63.91  and  63.95.  and  has  adequate  and 
effective  authorities,  resources,  and 
procedures  in  place  for  implementation 
and  enforcement  of  non-major  and 
major  sources  subject  to  the  section 
112(r)  RMP  Federal  standards.  If. 
approved,  the  State  has  the  primary 
authority  and  responsibility  to  carry  out 
all  elements  of  the  section  112(r) 
program  for  all  sources,  except  propane, 
covered  in  the  State,  including  on-site 
inspections,  recordkeeping  reviews, 
audits  and  enforcement.  For  a  detailed 
explanation  of  the  delegation  authority 
as  well  as  Florida's  implementation 
plan,  see  the  information  provided  in 
the  direct  final  rule  in  the  rules  section 
of  this  Federal  Register. 

Administrative  Raqnirements 

A.  Executive  Order  12866 

The  Office  of  Management  and  Budget 
(OMB)  has  exempted  this  regulatory 
action  from  review  under  Executive 
Order  (E.O.)  12866,  entiUed  ReguUtory 
Planning  and  Review. 

B.  Executive  Order  12875 

Under  E.0. 12875,  EPA  may  not  issue 
a  regulation  that  is  not  required -by 
statute  and  that  creates  a  mandate  upon 
a  state,  local,  or  tribal  govenunent. 
unless  the  Federal  government  provides 
the  funds  necessary  to  pay  the  direct 
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compliance  costs  incurred  by  those 
governments.  If  the  mandate  is 
unfunded,  EPA  must  provide  to  the 
Office  of  Management  and  Budget  a 
description  of  Uie  extent  of  EPA 's  prior 
consultation  with  representatives  of 
affected  state,  local,  and  tribal 
governments,  the  nattue  of  their 
concerns,  copies  of  written 
communications  frtnn  the  governments, 
and  a  statement  supprartins  the  need  to 
issue  the  regulation.  In  addition,  E.O. 
12875  requires  EPA  to  develop  an 
effective  process  permitting  ekcted 
officials  and  other  representatives  of 
state,  local,  and  tribal  governments  "to 
provide  meaningful  and  timely  input  in 
the  development  of  regulatory  proposals 
containing  significant  unfunded 
mandates."  Today's  rule  does  not  create 
a  mandate  on  state,  local  or  tribal 
governments.  The  rule  does  not  impose 
any  enforceable  duties  on  these  entities. 
The  State  of  Florida  has  voluntarily 
requested  delegation  of  this  program. 
The  state  will  he  relying  on  its  own 
resources  to  implement  the  Florida 
Accidental  Prevention  and  Risk 
Management  Planning  Act  as  described 
in  the  siunmary  section  of  this  notice. 
Accordingly,  the  requirements  of 
section  1(a)  of  E.0. 12875  do  not  apply 
to  this  rule. 

C.  Executive  Order  13084 

Under  E.0. 13084,  EPA  may  not  issue 
a  regulation  that  is  not  required  by 
sutute,  that  significantly  affects  or 
uniquely  affects  the  communities  of 
Indian  tribal  governments,  and  that 
imposes  substantial  direct  compliance 
costs  on  those  communities,  uiiless  the 
Federal  govenunent  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incxured  by  the  tribal 
governments.  If  the  mandate  is 
unfunded.  EPA  must  provide  to  the 
Office  of  Management  and  Budget,  in  a 
separately  identified  section  of  the 
preamble  to  the  rule,  a  description  of 
the  extent  of  EPA's  prior  consultation 
with  representatives  of  aChcted  tribal 
governments,  a  summary  of  the  nature 
of  their  concerns,  and  a  statement 
supporting  the  need  to  issue  the 
regulation.  In  addition,  representatives 
of  Indian  tribal  governments  "to  provide 
meaningful  and  timely  input  in  the 
development  of  regulatory  policies  on 
matters  that  significantly  or  uniquely 
affect  their  communities."  Today's  rule 
does  not  significantly  or  uniquely  affect 
the  communities  of  Indian  tribal 
governments.  The  State  of  Florida  has 
voluntarily  requested  delegation  of  this 
program.  The  sUte  will  be 
implementing  and  enforcing  its  own 
requirements,  which  have  been 
reviewed  and  approved  by  EPA. 


Accordiiuly.  the  requirements  of 
section  3(b)  of  E.0. 13084  do  not  apply 
to  this  rule. 

D.  Paperwork  Reduction  Act 

Under  the  Paperwork  Reduction  Act, 
44  U.S.C.  3501  et  seq.,  the  EPA  must 
consider  the  paperwork  burden  imposed 
by  any  information  collection  request  in 
a  proposed  or  final  rule.  This  rule  will 
not  impose  any  new  information 
collection  requirements. 

E.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  (RFA. 

Public  Law  96-354.  September  19, 

1960)  requires  Federal  agencies  to  give 

special  consideration  to  the  impact  of 

regulation  on  small  businesses.  The 

RFA  specifies  that  a  regulatory 

flexibility  analysis  must  be  prepared  if 

a  screening  analysis  indicates  a 

regulation  will  have  significant  impact 

on  a  substantial  number  of  small 

entities.  This  rule  will  not  have  a 

significant  economic  impact  on  a 

substantial  number  of  small  entities. 
« 

F.  Unfunded  Mandates 

Under  section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995  requires 
that  the  Agency  prepare  a  budgetary 
impact  statement  before  promulgat^ig  a 
rule  that  includes  a  Federal  mandate 
that  may  result  in  estimated  costs  of 
$100  million  or  more  in  one  year  to 
either  State,  local,  or  tribal  governments 
in  the  aggregate,  or  to  the  private  sector. 

Under  section  205.  EPA  must  select 
the  most  cost  effective  and  least 
burdensome  alternative  that  achieves 
the  objective  of  the  rule  and  is 
consistent  with  statutory  requirements. 
Section  203  requires  EPA  to  establish  a 
plan  for  informing,  educating  and 
advising  any  small  governments  that 
may  be  significantly  impacted  by  the 
rule.  EPA  has  estimated  that  this  rule 
does  not  include  a  Federal  mandate  that 
may  result  in  estinuted  costs  of  $100 
million  or  more  to  either  State,  local,  or 
tribal  governments  in  the  aggregate,  or 
to  the  private  sector.  This  Federal  action 
approves  pre-existing  requirements 
under  State  or  local  law.  and  imposes 
no  new  requirements. 

G.  National  Technology  Transfer  and 
Advancement  Act 

Section  12(d)  of  the  National 
Technology  Transfisr  and  Advancement 
Act  of  1995  ("NTTAA").  PubUc  Uw 
104-113.  section  12(d)  (15  U.S.C  272 
note)  directs  EPA  to  use  voluntary 
consensus  standards  in  its  regulatory 
activities  unless  to  do  so  would  be 
inconsistent  with  applicable  law  or 
otherwise  impractical.  Voluntary 
consensus  standards  are  technical 


standards  (e.g..  materials  specifications, 
test  methods,  sampling  procedures,  and 
business  practices)  that  are  developed  or 
adopted  ^  volimtary  consensus 
standards  bodies.  The  NTTAA  directs 
EPA  to  provide  Congress,  through  OMB, 
explanations  when  the  Agency  decides 
not  to  use  available  and  applicable 
voluntary  consensus  standards.  This 
proposed  rulemaking  does  not  involved 
technical  standards.  Therefore.  EPA  is 
not  considering  the  use  of  any  voluntary 
consensus  standards. 

H.  Executive  Order  13045 

Protection  of  Children  &t>m 
Environmental  Health  Risks  and  Safety 
Risks  (62  FR  19885,  April  23. 1997). 
applies  to  any  r\de  that:  (1)  Is 
determined  to  be  "economically 
significant"  as  defined  under  Executive 
Order  12866.  and  (2)  coocmas  an 
environmental  health  or  safety  risk  that 
EPA  has  reason  to  believe  may  have  a 
disproportionate  effect  oa  children.  If 
the  regulatory  action  meets  both  criteria, 
the  Agency  mtist  evaluate  the 
enviionmffiital  health  or  safety  effects  of 
the  planned  rule  on  children,  and 
explain  yiby  the  planned  regulation  is 
preferable  to  other  potentially  effective 
and  reasonably  feasible  alternatives 
considered  by  the  Aaency. 

This  rule  is  not  subject  to  E.0. 13045 
because  it  is  not  an  economically 

significant  rule  as  defined  by  E.O. 

12866.  and  becatise  it  does  not  involve 

decisions  based  on  enviromnental 

health  or  safety  risks. 
Dated:  September  9, 1998. 

A-StaidsyKMbms. 

Acting  Regional  Administrator,  Region  4. 
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AOENCY:  Environmental  Protection 
Agency  (EPA). 

action:  Notice  of  intent  for  deletion  of 
the  Lodi  Municipal  Well  Superfund  site 
from  the  National  Priorities  List. 

summary:  The  United  States 
Environmental  Protection  Agency  (EPA) 
Region  II  Office  announces  its  intent  to 
delete  the  Lodi  Municipal  Well  Site 
(Site)  from  the  National  Priorities  List 
and  requests  public  comment  on  this 
action.  The  National  Priorities  List 


constitutes  Appendix  B  of  40  CFR  part 
300.  which  is  Uie  National  Oil  and 
Haxardous  Substances  Pollution 
Contingency  Plan  (NCP).  which  EPA 
promulgated  pursuant  to  section  105  of 
the  Comprehensive  Environmental 
Response.  Compensation,  and  Liability 
Act  (CERCLA),  as  amended,  42  U.S.C 
section  9601  et  seq.  EPA  and  the  State 
of  New  Jersey  have  determined  that  all 
appropriate  response  actions  imder 
CERCLA  have  be«i  implemented  at  the 
Site  to  protect  human  health  and  the 
environment 

DATES:  The  EPA  will  accept  comments  ' 
concerning  ite  proposal  for  deletion  on 
or  before  November  19. 1998. 
AODMESSES:  Commenta  may  be  mailed 
to:  Mr.  Jeff  Catanzarita.  Remedial  Project 
Manager,  Emergency  and  Remedial 
Response  Division.  U.S.  Environmental 
Protection  Agency.  Region  n.  290 
Broadway.  19th  Floor.  New  York,  NY 

10007-1866. 

Comprehensive  informaticm  on  the 
Site  is  contained  in  the  Administrative 
Record  and  is  available  for  viewing,  by 
appointment  only,  at:  U.S.  EPA  Records 
Center.  290  Broadway— 18th  Floor.  New 
York,  New  York  10007-1866.  Hours: 
9:00  am  to  5:00  pm— Monday  through 
Friday.  Contact:  Superfund  Records 
Center.  (212)  637-4308. 

InfcmnatioD  on  the  site  is  also 
available  for  viewing  at  the  Information 
Repository  which  is  located  at:  Lodi 
Memorial  Library,  One  Memorial  Drive. 
Lixli.  New  Jersey  07644,  (973)  365- 
4044. 

FOR  FURTHER  MFORMATION  CONTACT:  Jeff 
Catanzarita.  Remedial  Project  Manager, 
(212)  637-4409. 
SUPPLBCITARY  MFORMATION: 
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LIntroductioo 


The  United  States  Environmental 
Protection  Agwicy  (EPA)  Region  U 
aimounces  its  intent  to  delete  the  Lodi 
Municipal  Well  Site  (Site)  located  in 
Lodi.  Bogen  County.  New  Jwsey  from 
the  National  Priorities  List  and  requests 
public  comment  on  this  acticm.  The 
National  Priorities  List  constitutes 
Appendix  B  to  the  National  Oil  and 
Hazardous  Substances  Pollution 
Contingency  Plan  (NCP).  40  CFR  part 
300,  which  EPA  promulgated  pursuant 
to  section  105  of  the  Comprehensive 
EnvirtHunental  Resp<mse, 
Compensation,  and  Liability  Act 
(CERCLA),  as  amended. 

The  Lodi  Municipal  Well,  also  known 
as  the  Home  Place  Well,  is  located  in 


the  Borough  of  Lodi,  Bergen  County, 
New  Jersey.  The  Borough  wdiidi  is 
approximately  3.5  square  miles  in  size, 
is  located  east  of  the  Passaic  River,  west 
of  the  Hackensack  River,  and  south  of 
New  Jersey  State  Route  4.  Interstate  80 
forms  the  northeast  boundary  of  the 
Borough. 

The  Site  was  placed  on  the  Natinial 
Priorities  list  primarily  due  to 
radiological  contamination.  To  find  the 
source  of  the  radiation  EPA  conducted 
an  extensive  field  investigation,  which 
indicated  the  radiological 
contaminaticHi  is  naturally  occurring  at 
the  Site.  Based  upon  these  results,  on 
Septnnber  27, 1993,  EPA  selected  no 
fuither  ection  for  the  groundwater  in  a 
Record  of  Decision  .  ,,„..^ 

EPA  is  not  authmized  under  CERCLA 
to  respond  to  such  naturally  occurring 
conditioos.  Section  104(a)(3)  of  CERCLA 
prevents  a  removal  or  remedial  action  in 
response  to  a  release  of  a  naturally 
occurring  substance  in  ite  unaltered 
form  from  a  locati<»  where  it  is 
naturally  occurring. 

EPA  and  New  Jersey  Department  of 
Environmental  Protection  (NJKP) 
propose  to  delete  the  Site  because  all 
appropriate  CERCLA  response  activities 
have  been  implemented. 

The  National  Priorities  List  is  a  list 
maintained  by  EPA  of  sites  that  EPA  has 
determined  presrat  a  significant  risk  to 
human  health  or  the  environment  Sites 
on  the  National  Priorities  List  may  be 
the  subject  of  remedial  actions  financed 
by  the  Hazardous  Substance  Superfund 
(Fuiui).  Pursuant  to  40  CFR  300.425(e) 
of  the  NCP,  any  site  or  portion  of  a  site 
deleted  frxun  the  National  Priorities  List 
remains  eligible  for  Ftmd-financed 
remedial  actions  if  conditions  at  the  site 
warrant  such  acticm. 

EPA  will  accept  ctuiunents 
ooncemiBg  ite  intent  for  deletion  for 
thirty  (30)  days  after  publication  of  this 
document  in  the  Federal  KegMer  and  a 
newspaper  of  record. 


n.  Nalioul  Priorities  List  DeletioB 
Qrileria 

Section  300.425(eMlKiK"i)  of  »!»• 
NCP  provides  that  sites  may  be  deleted 
from  the  National  Priorities  List  where 
no  further  response  is  appropriate.  In 
making  this  determination,  EPA  in 
consulteticn  with  the  State  of  New 
Jersey  shall  consider  whether  any  of  the 
following  criteria  have  been  met: 

(i)  ResponsiUe  or  other  parties  have 
implemented  all  appropriate  response 
actions  required;  at 

(ii)  All  appropriate  Fund-financed 
responses  under  CERCLA  have  been 
implemented  and  no  further  cleanup  by 
responsible  parties  is  appropriate;  or 
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(iii)  The  remedial  investigation  has 
shown  that  the  release  of  hazardous 
substances  poses  no  significant  threat  to 
human  health  or  the  environment  and, 
therefore,  taking  of  remedial  measures  is 
not  appropriate. 

Deletion  of  a  site  from  the  National 
Priorities  List  does  not  preclude 
eligibility  for  subsequent  Fund-financed 
actions  at  the  Site  if  future  site 
conditions  warrant  such  actions. 
Section  300.425(e)(3)  of  the  NCP 
provides  that  Fund-financed  actions 
may  be  taken  at  sites  that  have  been 
deleted  from  the  National  Priorities  List. 
Ftirther.  deletion  of  a  site  from  the 
National  Priorities  List  does  not  affect 
the  liability  of  responsible  parties  or 
impede  Agency  efforts  to  recover  costs 
associated  with  response  efforts. 

m.  Delation  Procednras 

The  following  procedures  were  used 
for  the  intended  deletion  of  the  Site  : 

(1)  EPA  Region  n  issued  a  Record  of 
Decision  on  September  27, 1993 
describing  the  selected  remedy  for  the 
Site,  which  was  a  no  action  response; 

(2)  The  State  of  New  Jersey  has 
oonciured  with  the  deletion  by  a  letter 
dated  June  30, 1997; 

(3)  A  notice  has  been  published  in  a 
local  newspaper  and  has  been 
distributed  to  appropriate  federal,  state 
and  local  officials,  and  other  interested 
parties  announcing  a  thirty-day  public 
comment  period  on  the  proposed 
deletion:  and 

(4)  EPA  has  made  all  relevant 
documents  available  in  the  information 
repositories  listed  previously. 

Deletion  of  a  site  fmn  the  National 
Priorities  List  does  not  itself  create, 
alter,  or  revoke  any  person's  rights  or 
obligations.  The  National  Priorities  List 
is  designed  primarily  for  informational 
purposes  and  to  assist  Agency 
management. 

For  deletion  of  a  Site,  EPA's  Regional 
Office  will  accept  and  evaluate  public 
comments  on  EPA's  Notice  of  Intent  to 
Delete  before  maUng  a  final  decision  to 
delete.  If  necessary.  Region  B  will 
prepare  a  Responsiveness  Summary  to 
adcuess  any  significant  public 
comments  received.  A  deletion  occurs 
when  the  Regional  Administrator  places 
a  final  Notice  of  Deletion  in  the  Federal 
Register. 

IV.  Basis  fiar  Intended  SHa  IMetioo 

The  following  provides  EPA's 
rationale  for  deletion  of  the  Site. 

Background 

The  Lodi  Municipal  Well,  also  known 
as  the  Home  Place  Well,  is  located  in 
the  Borough  of  Lodi.  Bergen  County. 
New  Jersey.  The  Home  Place  Well  %vas 


one  of  eleven  wells  used  in  the  past  by 
the  Lodi  Water  Department.  Tbe  Lodi 
Municipal  Well  site  was  placed  on  the 
National  Priorities  List  primarily  due  to 
radiological  contamination  of 
groimdwater.  No  radiological 
contaminants  were  detected  in  any  of 
the  other  wells  above  federal  water 
quality  standards.  The  Lodi  Municipal 
well  was  closed  in  December  1993. 

After  performing  extensive  field 
investigations,  EPA  has  determined  that 
the  radiological  contamination  at  the 
Site  is  naturally  occiirring.  As  described 
below,  EPA  is  not  authorized  to  respond 
to  such  naturally  occurring  conditions. 

Section  104(a)(3)  of  CERCLA  prevenU 
a  removal  or  remedial  action  in 
response  to  a  release  or  threat  of  release 
of  a  naturally  occturing  substance  in  its 
unaltered  form,  or  altered  solely  through 
naturally  occturing  processes  or 
phenomena,  fitun  a  location  where  it  is 
naturally  fotmd.  A  response  can  only  be 
authorized  if  the  presence  of  the 
naturally  occturing  substance 
constitutes  a  human  health  or 
environmental  emergency  and  no  other 
entity  will  respond  in  a  timely  manner. 
Since,  radionuclides  present  at  the  Lodi 
Municipal  Well  site  have  been 
determined  to  be  naturally  occurring, 
and  the  well  is  no  longer  utilized  for 
water  supply  purposes,  an  emergency 
does  not  exist.  Water  for  the  Borough  is 
currenUy  being  supplied  by  the 
Hackensack  Water  Company  and  the 
Passaic  Valley  Water  Commission. 

EPA  and  NJDEP  have  determined  that 
all  appropriate  responses  under 
CERCLA  at  the  Site  have  been 
completed,  and  that  no  further  activities 
are  necessary.  ConsequenUy.  EPA  is 
proposing  deletion  of  this  Site  from  the 
National  Priorities  List.  Documents 
supporting  this  action  are  available  in 
the  docket. 

List  ofSnbjecIs  in  40  CFR  Pert  300 

Environmental  protection.  Chemicals, 
Hazardous  substances.  Hazardous 
waste,  Intwgovemmental  relations. 
Penalties.  Superfund.  Water  pollution 
control.  Water  supply. 

Oitad:  September  12. 1996. 
Williaa|.Maai7iHU. 
Acting  Regional  Admiiustrator,  Region  B. 
(FR  Doc  98-27921  Piled  10-19-98: 8:45  am) 
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AOENCV:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  intent  for  partial 
deletion  of  the  Hill  Property  portion  of 
the  American  Cyanamid  Superfund  site 
from  the  National  Priorities  List. 

StJMMARY:  The  United  States 
Environmratal  Protection  Agency  (EPA) 
Region  D  Office  announces  its  intent  to 
delete  the  HiU  Property  (HP)  portion  of 
the  American  Cyanamid  Superfund  Site 
from  the  National  Priorities  List  and 
requests  public  OHnment  on  this  action. 
The  Naticmal  Priorities  List  constitutes 
Appendix  B  of  40  CFR  part  300,  which 
is  the  National  Oil  and  Hazardous 
Substances  Pollution  Contingency  Plan 
(NCP).  which  EPA  promulgated 
pursuant  to  section  105  of  the 
Comprehensive  Environmental 
Response.  Compensaticm.  and  Liability 
Act  (CERCLA).  as  amended.  42  U.S.C    . 
section  9601  ef  seq.  EPA  and  the  State 
of  New  Jersey  have  determined  that  all 
appropriate  response  actions  under 
CERCLA  have  been  implemented  at  the 
HP  p<Htion  of  the  site  to  protect  hiunan 
health,  welfare  and  the  environment. 
This  partial  deletion  potaiiu  only  to  the 
HP  portion  of  the  American  Cyanamid 
Site  and  does  not  include  the  other 
portions  of  the  American  Cyanamid 
Site. 

DATES:  The  EPA  will  accept  comments 
concerning  its  proposal  for  partial 
deletion  on  or  before  November  19. 
1998. 

AOOmsSES:  Comments  may  be  mailed 
to:  Mr.  Jeff  CatanzariU.  Remedial  Project 
Manager.  Emergency  and  Remedial 
Response  Divistoo.  U.S.  Environmental 
ProtectioD  Agency.  Region  D.  290 
Broadway.  19th  Floor.  New  York.  NY 
10007-1866. 

Comprehensive  information  on  the 
American  Cyanamid  Site  as  well  as 

information  specific  to  the  partial       ^ 

deletim  of  the  HP  portion  bf  the 
American  Cyanamid  Superfund  Site  is 
contained  in  the  Administrative  Record 
and  is  available  for  viewing,  by 
appointment  only,  at:  U.S.  EPA  Recoids 
Center,  290  Broadway— 18th  Floor,  New 
York,  New  Yorit  10007-1866,  Houra: 
9:00 a.m.  to  5:00  p.m.— Monday  through 
Friday.  Contact:  Superfund  Records 
Center.  (212)  637-4308. 


Information  on  the  site  is  also 
available  for  viewing  at  the  Information 
Repositories  which  are  located  at: 
Bridgewater  Town  Hall,  700  Garretson 

Road,  Bridgewater,  New  Jersey  08807, 

(908) 725-6300. 
Somerset  County/Bridgewater  Library. 

North  Bridge  Street  &  Vogt  Drive, 

Bridgewater,  New  Jersey  08807,  (908) 

52&-4016. 
New  Jersey  Department  of 

Environmental  Protection  and  Energy, 

The  Bureau  of  Community  Relations, 

401  East  State  Street,  CN  413. 

Trenton.  New  Jersey  08625,  (609) 

984-3081. 
FOR  FURTHER  WFORMATKM  CONTACT:  Jeff 
Catanzarita,  Remedial  Project  Manager. 
(212)637-4409. 
SUPPLEMENTARY  INFORMATKM: 
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I.  Introduction 

EPA  Region  II  annoimces  its  intent  to 
delete  the  HP  portion  of  the  American 
Cyanamid  Site  located  in  Bridgewater, 
Somerset  County,  New  Jersey  from  the 
National  Priorities  List  and  requests 
public  comment  on  this  action.  The 
National  Priorities  List  constitutes 
Appendix  B  to  die  NCP,  40  CFR  part 
300,  which  EPA  promulgated  pursuant 
to  section  105  of  the  CERCLA,  as 
amended.  This  proposal  for  partial 
deletion  pertains  to  the  HP  portion  of 
the  American  Cyanamid  Site. 

The  American  Cyanamid  Site  is 
located  in  Bound  Brook,  New  Jersey  in 
the  southeastern  section  of  Bridgewater 
Township.  Somerset  County.  The  HP  is 
a  distinct  area  found  north  of  the  main 
site  and  separated  from  it  by  New  Jersey 
Transit  rail  road  tracks.  The  HP  portion 
is  bounded  to  the  south  by  the  New 
Jersey  Transit  rail  road  tracks,  to  the  east 
by  Interstate  Highway  287.  to  the  north 
by  Route  28  (Union  Avenue),  and  to  the 
west  by  Foothill  Road.  The  HP  is 
designated  on  the  tax  map  as  Block 
.    7101— Lots  1  and  2.  Block  7207— All 
Lots,  Block  7208— All  Lots,  Block 
7209—  All  Lots  except  14. 16, 18,  20, 
21,  23  and  24.  Block  7210— All  Lots 
except  5,  7,  9, 11. 13  and  15  and  Block 
7211— All  Lots.  The  HP  is 
approximately  140  acres  in  size. 

The  HP  portion  is  planned  to  be  used 
for  commercial  development  in  the 
future  (e.g..  minor  league  baseball 
stadium,  retail  stores  and  restaurants). 
Hence,  deleting  the  HP  portion  of  the 
site  off  the  National  Priorities  List  will 
provide  an  incentive  to  the 
redevelopment  of  this  property. 


On  July  12, 1996,  the  New  Jersey 
Department  of  Environmental  Protection 
(NPEP)  issued  a  Record  of  Decision 
declaring  no  further  action  was  required 
for  the  soils  at  the  HP  portion  of  the 
American  Cyanamid  Site.  This  partial 
deletion  does  not  include  any  portion  of 
the  main  site  located  south  of  the 
railroad  tracks,  nor  the  ground  water 
extending  under  the  HP  portion.  The 
residual  bedrock  ground  water 
contamination  under  the  HP  portion  is 
now  being  recovered  at  the  Main  Plant 
Area. 

A  Groundwater  Classification 
Exception  Area  and  Use  Restrictions 
have  been  established  to  restrict  the 
ground  water  use  until  the  residual 
ground  water  contamination  is  removed. 
Ground  water  contamination  imder  the 
HP  portion  remain  part  of  the 
Superfund  site's  original  clean  up  goals 
and  will  be  addressed  as  part  of  the 
groundwater  remedies  for  the  American 
Cyanamid  Site. 

The  National  Priorities  List  is  a  list 
maintained  by  EPA  of  sites  that  EPA  has 
determined  present  a  significant  risk  to 
human  health,  welfare,  or  the 
environment.  Sites  on  the  National 
Priorities  List  may  t>e  the  subject  of 
remedial  actions  financed  by  the 
Hazardous  Substance  Superfund  (Fund). 
Pursuant  to  40  CFR  300.425(e)  of  the 
NCP,  any  site  or  portion  of  a  site  deleted 
from  the  National  Priorities  List  remains 
eligible  for  Fund- financed  remedial . 
actions  if  conditions  at  the  site  warrant 
such  action. 

EPA  will  accept  comments 
concerning  its  intent  for  partial  deletion 
for  thirty  (30)  days  after  publication  of 
this  document  in  the  Federal  Register 
and  a  newspaper  of  record. 

n.  National  Priorities  List  Deletion 
Criteria 

Section  300.425  (e)  (1)  (i)-(iii)  of  the 
NCP  provides  that  sites  may  be  deleted 
irom  the  National  Priorities  List  where 
no  further  response  is  appropriate.  In 
making  this  determination,  EPA  in 
consultation  with  the  State  of  New 
Jersey  shall  consider  whether  any  of  the 
following  criteria  have  been  met: 

(i)  Responsible  or  other  parties  have 
implemented  all  appropriate  response 
actions  required;  or 

(ii)  All  appropriate  Fund-financed 
responses  under  CERCLA  have  been 
implemented  and  no  further  cleanup  by 
responsible  parties  is  appropriate;  or 

(iii)  The  remedial  investigation  has 
shown  that  the  release  of  hazardous 
substances  poses  no  significant  threat  to 
human  health  or  the  environment  and 
therefore,  taking  remedial  measures  is 
not  appropriate. 


Deletion  of  a  portion  of  a  site  fitjm  the 
National  Priorities  List  does  not 
preclude  eligibility  for  subsequent 
Fimd-financxd  actions  at  the  portion 
deleted  if  future  site  conditions  warrant 
such  actions.  Section  300.425(e)(3)  of 
the  NCP  provides  that  Fund-financed 
actions  may  be  taken  at  sites  that  have 
been  deleted  from  the  National 
Priorities  List.  In  addition,  a  partial 
deletion  of  a  site  from  the  National 
Priorities  List  does  not  affect  or  impede 
EPA's  ability  to  conduct  CERCLA 
response  activities  at  areas  not  deleted 
and  remaining  on  the  National  Priorities 
List.  Further,  deletion  of  a  portion  of  a 
site  from  the  National  Priorities  List 
does  not  affect  the  liability  of 
responsible  parties  or  impede  Agency 
efforts  to  recover  costs  associated  with 
response  efforts. 

m.  Deletion  Procedures 

The  following  procedures  were  used 
for  the  intended  deletion  of  the  HP 
portion  of  the  American  Cyanamid 
Superfund  Site: 

(1)  NPEP  issued  a  Record  of  Decision 
on  July  12, 1996  covering  the  HP 
portion  of  the  American  Cyanamid  Site. 
The  Record  of  Decision  pronounced  that 
the  soils,  buildings  and  other 
improvements  to  the  HP  portion, 
excluding  ground  water  under  the  HP 
portion  require  no  further  response 
actions: 

(2)  The  State  of  New  Jersey  is  the  lead 
agency  for  the  American  Cyanamid  Site. 
They  recommended  the  partial  deletion 
by  a  letter  dated  May  21.  1998; 

(3>  A  notice  has  been  pubUshed  in  a 
local  newspaper  and  has  been 
distributed  to  appropriate  federal,  state 
and  local  officials,  and  other  interested 
parties  announcing  a  thirty-day  public 
comment  period  on  the  proposed 
deletion;  and 

(4)  EPA  has  made  all  relevant 
dociunents  available  in4he  information 
repositories  listed  previously. 

Deletion  of  a  portion  of  a  site  from  the 
National  Priorities  List  does  not  itself 
create,  alter,  or  revoke  any  person's 
Tights  or  obligations.  The  National 
Priorities  List  is  designed  primarily  for 
informational  purposes  and  to  assist 
Agency  management. 

For  deletion  of  the  HP  portion  of  the 
Site,  EPA's  Regional  Office  will  accept 
and  evaluate  public  comments  on  EPA's 
Notice  of  Intent  to  Delete  before  making 
a  final  decision  to  delete.  If  necessary. 
Region  n  will  prepare  a  Responsiveness 
Summary  to  address  any  significant 
pubUc  comments  received.  A  deletion 
occurs  when  the  Regional  Administrator 
places  a  final  Notice  of  Partial  Deletion 
in  the  Federal  Register. 
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IV.  Basis  for  Intended  Partial  Site 
Deletion 

The  following  provides  EPA's  and 
NJDEP's  rationale  for  deletion  of  the  HP 
portion  of  the  American  Cyanamid  Site. 

Backffound 

American  Home  Products  Corporation 
purchased  the  American  Cyanamid 
Company  in  December  1994  and  has  an 
Administrative  Consent  Order  with  the 
NJDEP  to  address  on  going 
environmental  remediation  at  the  site. 
The  main  site  includes  many  areas  of 
severe  contamination.  The  final 
remediation  of  this  site  involves 
significant  remedial  work  over  many 
years.  NJDEP  and  EPA  do  not  believe 
that  this  partial  deletion  will  interfere 
with  the  overall  site  clean  up,  including 
the  ground  water  under  the  HP  portion 
of  the  site. 

The  HP  is  physically  separated  from 
the  main  site,  llie  HP  portion  consisted 
of  a  research  laboratory,  boiler  building 
and  administrative  buildings.  The 
March  1991  HP  portion  Remedial 
Investigation  Report  found  contaminant 
levels  in  soils  below  the  applicable 
NPEP  Soil  Qeanup  Criteria  (both 
residential  and  non-residential)  and/or 
backgroimd  and/or  impact  to 
groimdwater  criteria.  Hence,  the  HP 
portion  poses  no  significant  threat  to 
human  health  or  the  environment  and 
therefore,  additional  remedial  measures 
are  not  appropriate. 

This  was  concluded  bn  July  12, 1996. 
with  a  no  further  action  Record  of 
Decision  issued  by  the  NJDEP  for  the  HP 
portion  of  the  site.  The  Record  of 
Decision  includes  provisions  for  a 
Classification  Exception  Area  covering 
the  ground  water  bene«h  the  HP 
portion  and  groundwater  monitoring. 
This  partial  deletion  does  not  include 
the  groundwater  portion  of  the  site 
including  ground  water  under  the  HP 
portion. 

While  EPA  and  NJDEP  do  not  believe 
that  any  future  response  actioiu  at  the 
HP  portion  will  be  needed,  if  future 
conditions  warrant  such  action,  the  HP 
portitm  remains  eligible  for  future  Fund- 
financed  response  actions.  Furthermore, 
this  partial  deletion  does  not  alter  the 
status  the  main  American  Cyanamid 
Site,  which  is  not  proposed  for  deletion 
and  remains  on  the  National  Priorities 
List. 

NJDEP  and  EPA  have  determined  that 
the  soils  at  the  HP  portion  do  not  poee 
a  significant  threat  to  human  health  or 
the  enviroiunent  and  therefore  taking 
remedial  measures  is  not  appropriate. 
Therefore.  EPA  makes  this  propoeal  to 
delete  the  HP  portion  of  the  American 
Cyanamid  Site  from  the  National 
Priorities  List. 


List  of  Subfecta  in  40  CFR  Part  300 

Environmental  protection.  Chemicals. 
Hazardous  substances.  Hazardous 
waste.  Intergovernmental  relations, 
Penalties,  Superfund,  Water  pollution 
control,  Water  supply.   * 

Dated:  September  28. 1998. 
William  |.  Mnszynski. 
Acting  Regional  Administrator, 
Region  U. 
|FR  Doc  98-27920  Filed  10-19-98;  8:4S  am] 
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PfwcriWng  th*  Aulhortzad  Unitary 
Rat*  of  Ratum  for  IntorsMe  SarvlCM 
of  Local  Exchanga  Carrlara 

AQCNCV:  Federal  Commtmications 
Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  This  document  initiates  a 
proceeding  to  represcribe  the  authorized 
rate  of  return  for  interstate  access 
services  provided  by  incumbent  local 
exchange  carriers  (ILECs).  In  this 
proceeding  the  Commission  revised  the 
rules  governing  procedures  and 
methodologies  for  prescribing  and 
enforcing  the  rate  of  return  for  ILECs  not 
subject  to  the  price  cap  regulation. 

In  the  Notice  of  Proposed  Rulemaking 
(NPRM)  the  Commission  proposes 
corrections  to  errors  in  the  codified 
formulas  for  the  cost  of  debt  and  cost  of 
preferred  stock  and  seek  comment  on 
whether  this  proceeding  warrants  a 
change  in  the  low-end  formula 
adjustment  for  local  exchange  carriers 
subject  to  price  caps. 

DATES:  Comments  are  due  December  3. 
1998  and  reply  comments  are  due 
February  1. 1999. 

AOORCSSCS:  Parties  should  send 
comments  or  reply  comments  to  office 
of  the  Secretary.  Magalie  Roman  Salas. 
Office  of  the  Secretary.  Federal 
Communications  Commission.  1919  M 
Street.  N.W..  Room  222.  Washington. 
D.C.  20554. 

Parties  who  choose  to  file  by  paper 
should  also  submit  their  comments  on 
diskette.  These  diskettes  should  be 
submitted  to  Warren  Firschein  of  the 
Common  Carrier  Bureau's  Accounting 
Safeguards  Division.  2000  L  Street. 
N.W.. Room  257.  Washington.  DC. 
20554.  Sudi  a  submission  should  be  on 
a  3.5  inch  diskette  formatted  in  an  IBM 
compatible  format  using  WordPerfsct 


5.1  for  Windows  or  compatible  software. 
Spreadsheets  should  be  saved  in  an 
Excel  4.0  format.  The  diskette  should  be 
accompanied  by  a  cover  letter  and 
should  be  submitted  in  "read  only" 
mode.  The  diskette  should  be  clearly 
labelled  with  the  commenter's  name, 
proceeding  (including  the  docket 
number  in  this  case  (CC  Docket  No.  98- 
166]).  type  of  pleading  (comment  or 
reply  comment),  date  of  submission, 
and  the  name  of  the  electronic  file  on 
the  diskette.  The  label  should  also 
include  the  following  phrase  "Disk 
Copy — Not  an  Original."  Each  diskette 
should  contain  only  one  ptarty's 
pleadings,  preferably  in  a  single 
electronic  file.  In  addition,  commenters 
must  send  diskette  copies  to  the 
Commission's  copy  contractor. 
International  Transcription  Service. 
Inc..  1231  20th  Street.  N.W.. 
Washington.  D.C  20036. 

Additional  filing  information  can  be 
found  in  the  Comment  Filing  Procedure 
section  of  this  dociunent. 
FOR  FURTHER  MPORMATKM  CONTACT: 
Warren  Firschein.  Accounting 
Safeguards  Division.  Common  Carrier 
Bureau.  (202)  418-0844. 
SUPPI^MENTARY  MFORMATION:  This  is  a 
siunmary  of  the  Commission's  Notice 
Initiating  a  Prescription  Proceeding  and 
Notice  of  Proposed  Rulemaking.  CC 
Docket  98-166.  adopted  September  8. 
1998.  and  released  October  5, 1998.  The 
fiiU  text  of  this  Notice  Initiating  a 
Prescription  Proceeding  and  Notice  of 
Proposed  Rulemaking  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Public 
Reference  Room  (Room  230),  1919  M 
St..  N.W.  Washington.  DC.  The 
complete  text  of  this  doctmient  may  also 
be  purchased  frt>m  the  Commission's 
copy  contractor  Intematicmal 
Transcription  Service,  1231  20th  Street. 
N.W.,  Washington.  D.C.  20036. 

Summary  of  the  NoUce  Initiating  a 
RateKif-Retum  Preecription 

1.  The  Commission  is  required  by 
section  201  of  the  Communications  Act 
of  1934  to  ensiue  that  rates  are  "just  and 
reasonable."  To  ensure  that  their  rates 
for  interstate  access  are  just  and 
reasonable,  the  Commission  prescribes 
an  authorized  rate  of  return  for  the 
approximately  1300  inciunbent  local 
exchange  carriers  (ILECs)  that  are 
subject  to  rate-of-retum  rather  than 
price  cap  regulation.  This  Notice 
initiates  a  proceeding  to  represcribe  the 
authorized  rate  of  return  for  interstate 
access  services  provided  by  ILECs.  In 
this  Notice,  we  seek  comment  on  the 
methods  by  which  we  could  calculate 
the  ILECs'  cost  of  capital. 
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2.  The  rate  of  return  we  prescribe  for 
ILECs'  interstate  operations  links  otir 
regulatory  processes  and  carriers'  actual 
costs  of  capital  and  equity.  The 
Commission  periodically  represcribes 
this  rate  to  ensiue  that  the  service  rates 
filed  by  incumbent  local  exchange 
carriers  subject  to  rate-of-retum 
regulation  continue  to  be  just  and 
reasonable.  In  its  1995  Rate  of  Return 
Represcription  Procedures  Order,  60  FR 
28542  (June  1, 1995).  the  Commission 
revised  its  prescription  procedures  to 
require  that  it  consider  commencing  a 
new  rate-of-retum  prescription 
proceeding  whenever  yields  on  10-year 
U.S.  Treasury  seciuities  remain,  for  a 
consecutive  six-month  period,  at  least 
150  basis  points  above  at  below  a 
certain  reference  point  (the  "trigger 
point").  The  reference  point  is  the 
average  of  the  average  monthly  yields 
for  the  consecutive  six-month  period 
immediately  prior  to  the  effective  date 
of  the  current  rate-of-retiun 
prescription.  That  reference  point  is 
currently  8.64  percent.  For  the 
consecutive  six-month  period 
immediately  following  the  release  of  the 
1995  Rate  of  Retum  Represcription 
Procedures  Order,  the  yields  were  more 
than  150  basis  points  below  this 
reference  point.  Accordingly,  on 
February  6. 1996,  the  Bureau  issued  a 
PubUc  Notice.  AAD  96-28. 61  FR  6641 
(Febmary  21, 1996).  seeking  comment 
on  whether  to  commence  a  rate-of- 
retum  prescription  proceeding.  Eleven 
parties  filed  comments;  five  parties  filed 

replies. 

3.  We  agree  with  MCI  and  GSA  that 
we  should  initiate  a  rate-of-retum 
prescription  proceeding  at  this  time. 
The  sustained  low  yields  of  the  U.S. 
treasury  securities  strongly  suggest  that 
the  current  prescribed  ratia  of  retum  is 
much  higher  that  the  rate  required  to 
attract  capital  and  eam  a  reasonable 
profit.  Our  duty  to  ensure  that  service 
rates  are  just  and  reasonable  requires 
that  we  undertake  a  prescription 
proceeding  at  this  time. 

A.  General  Considerations 

4.  We  prescribe  a  rate  of  retum  in 
order  to  ensure  that  rate-of-retum 
carriers'  rates  for  interstate  access 
services  are  "just  and  reasonable." 
Carriere  subject  to  rate-of-retiun 
regulation,  however,  may  also  provide 
interstate  interexchange  services.  For 
such  carriers,  our  prescribed  rate  of 
return  is  applied  to  their  interexchange 
access  services  as  well.  We  seek 
comment  on  whether  the  same 
prescribed  rate  should  be  applied  to 
rate-of-retum  carriers'  interstate  access 
and  interexchange  services,  or  whether 
the  prescribed  rate  should  be  adjusted 


v^en  applied  to  provision  of 
interexchange  services.  Commentere 
supporting  ue  application  of  different 
rates  should  indicate  how  the 
prescribed  rate  for  interstate 
interexchange  services  should  be 
determined.  We  also  seek  comment  on 
whether  the  rate  of  retum  prescribed  for 
interstate  access  should  also  be  used  for 
other  purposes,  including  determination 
of  universal  service  support. 

B.  IVejg/ifed  Average  Cost  of  Capital 

5.  The  weighted  average  cost  of 
capital  is  used  to  estimate  the  rate  of 
retum  that  the  ILECs  must  eam  on  their 
investment  in  facilities  used  to  provide 
regulated  interstate  services  in  order  to 
attract  sufficient  capital  investment.  Oiu- 
mles  specify  that  the  composite 
weighted  average  cost  of  capital  is  the 
siun  of  the  cost  of  debt,  the  cost  of 
preferred  stock,  and  the  cost  of  equity, 
each  weighted  by  its  proportion  in  the 
capital  structure  of  the  telephone 
companies.  The  formulas  for 
determining  the  cost  of  debt,  cost  of 
preferred  stock,  and  capital  structure  are 
codified  in  §§  65.302. 65.303.  and 
65.304.  respectively  of  the 
Commission's  rules.  Each  of  these 
components  are  calciilated  using 
routinely  collected  data  &t>m  the 
Automatic  Reporting  Management 
Information  System  (ARMIS)  reports. 
The  rules  do  not  include  a  formula  for 
calculating  the  cost  of  equity.  Instead, 
they  state  that  "the  cost  of  equity  shall 
be  determined  in  prescription 
proceedings  after  giving  full 
consideration  to  the  evidence  in  the 
record,  including  such  evidence  as  the 
Conunission  may  officially  notice." 

C.  Capital  Structure 

6.  Prior  to  the  1995  Rate  of  Retum 
Represcription  Procedures  Order.  Part 
65  of  the  Commission's  rules  prescribed 
a  method  of  computing  the  capital 
stmcture  of  all  ILECs  based  on  a 
composite  of  the  capital  stmctures  of 
the  Regional  Bell  operating  companies 
(RBOCs).  In  the  1995  Rate  of  Retum 
Represcription  Procedures  Order,  the 
Commission  revised  its  methodology  to 
use  instead  the  capital  stmcture  of  all 
ILECs  with  aimual  revenues  of  $100 
million  or  more.  This  capital  stmcture 
methodology  was  codified  in  order  to 
"simplify  future  represcription 
proceedings  without  sacrificing  needed 
accuracy."  The  proportitm  of  each  cost- 
of-capital  component  in  the  capital 
stmcture  is  equal  to  the  book  value  of 
that  particular  component  divided  by 
the  book  value  of  the  sum  of  all 
components.  For  example,  the 
proportion  of  debt  in  the  capital 
stmctiue  is  equal  to  the  book  value  of 


debt  divided  by  the  siun  of  the  book 
value  of  debt,  equity,  and  preferred 
stodL 

D.  Embedded  Cost  of  Debt 

7.  The  cost  of  debt  is  based  on  the  sale 
of  bonds  and  other  debt -related 
securities  to  finance  telephone 
operations.  Prior  to  the  1995  Rate  of 
Retum  Represcription  Procedures 
Order.  Part  65  of  the  Commission's  mles 
required  each  of  the  RBOCs  to  perform 
detailed  calculatioiu  to  determine  their 
embedded  cost  of  debt  based  upcm'data 
contained  in  their  Form  10-K  or  10-Q 
statements  filed  with  the  Securities  and 
Exdiange  Commission.  In  the  1995  Rate 
of  Retum  Represcription  Procedures 
Order,  the  Commission  altered  the 
methodology  to  be  used  in  a 
prescription  proceeding  for  calculating 
the  embedded  cost  of  debt,  using  daU 
submitted  in  ARMIS  report  43-02  by  all 
ILECs  with  aimual  revenues  of  SlOO 
million  or  more.  The  Commission 
defined  embedded  cost  of  debt  to  be  the 
total  annual  interest  expense  divided  by 
average  outstanding  debt. 

E.  Cost  of  Pruned  Stock 

8.  The  1995  Rate  of  Retum 
Represcripticm  Procedures  Order 
revised  the  methodology  for  calculating 
the  cost  of  preferred  stock  to  be 
consistent  with  the  calculation  of  the 
cost  of  debt  and  directed  that  the 
calculation  be  based  on  data  routinely 
submitted  by  ILECs  with  annual 
revenues  of  $100  million  or  more  rather 
than  by  the  RBOCs.  as  was  done  in  the 
1990  rate-of-retum  proceeding.  The 
methodology  for  calculating  the  cost  of 
preferred  stock  is  to  divide  total  anntial 
preferred  dividends  by  the  proceeds 
from  the  issuance  of  preferred  stock. 

F.  Cost  of  Equity 

1.  Background 

9.  Prior  to  the  1995  Rate  of  Retum 
Represcription  Procedures  Order,  Part 
65  of  the  Commission's  mles  required 
the  RBOCs  to  prepare  two  historical 
discounted  cash  flow  estimates  and 
submit  state  cost-of-capital 
determinations  to  assist  the  Commissitm 
in  calculating  the  ILECs'  cost  of  equity 
In  the  1995  Rate  of  Return 
Represcription  Procedures  Order,  the 
Conunission  concluded  that  the 
methodology-  for  estimating  equity  costs, 
as  well  as  the  data  to  be  used  in 
applying  particular  methodologies, 
flotation  costs,  and  periods  of 
compounding,  shoidd  be  determined 
anew  in  each  proceeding.  Accordingly. 
Part  65  no  longer  prescribes  a 
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methodology  for  determining  ILECs' 
cost  of  equity. 

10.  In  tnis  section,  we  propose  several 
methods  for  estimating  the  cost  of 
equity  for  interstate  services.  We  seek 
comment  on  each  of  these  methods  and 
invite  commenters  to  propose  additional 
methodologies.  Commenters  should 
discuss  whether  in  this  proceeding  we 
should  use  only  one  or  more  than  one 
methodology  to  estimate  this 
component  of  the  carriers'  cost  of 
capital.  Commenters  preferring  the  use 
of  more  than  one  methodology  are 
requited  to  specify  how  we  should 
weigh  the  results  of  these  methods  to 
estimate  the  cost  of  equity.  We  expect 
that  in  the  direct  cases,  parties  will  use 
the  results  from  the  cost  of  equity 
methods  they  propose.  We  note  that  we 
will  use  Standard  and  Poor's  Compiistat 
PC  Plus  database  as  our  source  for 
financial  data  in  this  proceeding. 

2.  Surrogate  Companies 

11.  The  methods  of  estimating  the 
cost  of  equity  that  we  identify  in  this 
NPRM  use  stock  prices  and  other 
measures  of  investor  expectations 
regarding  the  ILECs'  interstate  services. 
Because  ILECs  do  not  issue  stock  or 
borrow  money  solely  to  support 
interstate  service,  investor  expectations 
that  would  afliect  the  cost  of  equity  for 
interstate  services  cannot  be  measured 
directly.  For  this  reason,  we  must  select 
a  group  of  companies  facing  risks 
similar  to  those  encountered  by  the  rate- 
of-retum  ILECs  in  providing  interstate 
service  for  which  we  can  estimate  the 
cost  of  equity.  Risk  is  the  uncertainty 
associated  with  the  ability  of  an 
investment  to  generate  the  return 
expected  by  investors.  As  was  done  in 
the  1990  proceeding  (Resprescribing  the 
Authorized  Rate  of  Return  for  Interstate 
Services  of  Local  Exchange  Carriers. 
Order.  CC  Docket  No.  89-624.  55  FR 
51423  (December  14. 1990)),  once  the 
surrogates  are  selected,  their  firm- 
specific  data  are  applied  to  the  cost-of- 
equity  methodologies  selected  herein, 
and  average  or  median  returns  for  the 
surrogate  group  are  calculated  in  order 
to  determine  a  zone  of  reasonableness 
for  cost  of  equity. 

12.  We  seek  comment  on  what  group 
of  companies  we  should  select  as 
appropriate  surrogates  for  estimating  the 
cost  of  equity  for  interstate  services.  In 
1986,  the  Commission  adopted  the 
RBOCs  as  a  surrogate  group  of  firms  for 
the  interstate  access  industry.  In  1990. 
the  Commission  again  concluded  that, 
despite  their  diversification  into 
nonregulated  businesses,  the  RBOCs 
were  still  the  most  appropriate 
surrogates.  Further,  the  Commission 
concluded  that  most  competitive. 
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nonregulated  businesses  are  riskier  than 
the  regulated  interstate  access  business 
and  therefore,  the  RBOCs  are  riskier  as 
a  whole  than  their  regulated  telephone 
operations.  As  a  result,  the  Commission 
determined  that  the  cost-of-equity 
estimate  for  an  RBOC  as  a  whole  may 
overetate  the  cost  of  equity  for  interstate 
access  altme  and  considered  this 
potential  overstatement  when 
determining  the  cost-of-eqmty 
estimates.  In  the  1995  Rate  of  Return 
Represcription  Procedures  Order,  the 
Commission  found  that  the  level  of  risks 
that  RBOCs  face  was  no  longer  similar 
to  the  risk  confit)nting  carriers  subject  to 
rate-of-retum  regulation  and  therefore 
the  RBOCs'  risk  may  not  provide  the 
best  data  upon  which  to  base  a  uniform 
rate-of-retum  prescription.  With  the 
uncertainty  following  the  passage  of  the 
1996  Act.  however,  the  RBOCs'  cost  of 
equity  may  no  longer  overstate  that  of 
rate-of-retum  carrien.  As  a  result,  we 
tentatively  conclude  that  the  RBOCs. 
more  than  any  other  group  of 
companies,  once  again  constitute  the 
best  surrogate  for  carrien  subject  to  rate- 
of-retum  regulation.  We  tentatively 
conclude  that  the  RBOCs'  current  risk 
most  closely  resembles  the  current  risk 
encountered  by  the  rate-of-retum 
carrien.  The  RBOCs  and  rate-of-ietum 
ILECs  both  provide  interstate  services, 
their  primary  business  is  still  the 
provision  of  telephone  service  and 
neither  is  subject  to  any  meaningful 
competition  for  regulated 
telecommunications  services  in  their 
service  area.  We  seek  comment  on  this 
tentative  conclusion.  In  addition,  we 
seek  comment  whether  we  should 
incorporate  the  financial  data  of  any 
other  publicly  traded  ILEC  in  the  cost- 
of-equity  analysis. 

13.  In  the  1990  proceeding,  although 
we  concluded  that  the  RBOCs  were  the 
most  appropriate  surrogate,  we  made  a 
downward  adjustment  to  the  estimated 
cost  of  equity  to  account  for  the  Csct  that 
the  RBOCs'  interetate  access  business 
was  less  risky  than  their  business  as  a 
whole.  We  seek  comment  on  whether  a 
similar  adjustment  should  be  made  in 
this  proceeding.  Specifically,  we  seek 
comment  on  whether  the  RBOCs' 
interetate  access  business  today  is  more 
or  less  risky  than  their  operations  as  a 
whole.  In  the  1990  proceeding.  ILECs 
submitted  stock  analysts'  reports  in 
suppori  of  their  argument  that  the 
proposed  DCF  formula  did  not  account 
for  the  growth  in  cellular  operations.  In 
responding,  commentere  should  submit 
stock  analysts'  reports  indicating  the 
relative  riskiness  of  the  RBOCs'  lines  of 
business. 


3.  Discounted  Cash  Flow  Methodology 

14.  Under  the  Discounted  Cash  Flow 
(DCF)  methodology,  a  firm's  cost  of 
equity  is  calculated  according  to  a 
formula  involving  the  annual  dividend 
and  price  of  a  share  of  its  common 
stock,  along  with  the  estimated  long- 
term  dividend  growth  rate.  The  standard 
DCF  formula  is  the  annual  dividend  on 
common  stock  divided  by  the  price  of 
a  share  of  common  stock  (termed  the 
"dividend  yield")  plus  the  long-term 
growth  rate  in  dividends. 

15.  Growth  Rate.  The  DCF  method 
requires  an  estimate  of  the  long-term 
gnmth  rate.  In  both  the  1986  and  1990 
proceedings,  the  Commission  used  the 
Institutional  Brdcere  Estimate  Service 
("IBES")  as  the  source  of  the  median 
forecast  of  long-term  growth.  In  this 
proceeding,  the  Commission  will  use 
the  SftP  Analysts'  Consensus  Estimates 
("ACE")  of  growth  in  long-term  earnings 
per  share  as  part  of  the  database  we 
obtain  from  Standard  &  Poor's.  We  seek 
comment  on  whether  ACE  provides 
information  comparable  to  IBES  and 
whether  ACE  estimates  should  be  used 
for  purposes  of  this  proceeding. 

16.  Quarterly  Dividend.  In  both  the 
1986.  51  FR  1795.  at  1808  Oanuary  15, 
1986)  as  amended  51  FR  4596,  at  4598 
(February  6, 1986)  and  1990 
proceedings,  we  rejected  the  ILECs' 
arguments  that  the  quarterly  dividend 
should  be  compounded  to  accoimt  for 
the  pajrment  of  dividend  on  &  quarterly. 
ratlMr  than  annual,  basis  for  three 
reasons:  (1)  Compounding  is  reflected  in 
the  revenue  requirement  because  the 
Commission  uses  a  mid-year  rate  base; 
(2)  the  adjustment  adds  a  complexity 
that  is  not  oCEset  by  increased  accuracy; 
and  (3)  the  parties  did  not  establish  that 
analysts  and  investon  actually  use 

3 uarterly  compounding  models  nor  did 
le  parties  demonstrate  how  using  the 
quarterly  model  may  affect  the  market 
price.  For  these  reasons,  we  tentatively 
conclude  that  we  should  not  use 
quarterly  compounding  in  the  DCF 
formula.  We  seek  comment  on  this 
tentative  conclusion. 

17.  Flotation  Costs.  Flotation  costs  a, 
the  Commission  concluded  that  it 
would  not  include  an  adjustment  for 
flotation  costs  for  three  reasons:  (1)  The 
RBOCs  were  not  issuing  stock  at  that 
time;  (2)  no  evidence  suggested  that  |>ast 
costs  remain  unrecovered;  and  (3)  the 
Commission's  treatment  of  flotation 
costs  had  not  adversely  affected  the 
carrien'  stock  prices.  We  concluded  that 
if  carrien  were  concerned  about 
recovery  of  flotation  costs,  they  could 
seek  a  change  in  the  Commission's 
prescribed  accounting  system.  We 
reaffirm  these  prior  decisions,  and 


tentatively  conclude  that  in  this 
proceeding  we  should  make  no 
adjustments  to  our  estimate  of  the  cost- 
of-equity  component  of  ILECs'  cost  of 
capital  to  compensate  for  flotation  costs. 
We  seek  comment  on  this  tentative 
conclusion. 

18.  Classic  DCF  Calculation.  The 
"classic"  DCF  method  uses  the  expected 
annual  dividend  for  the  next  year,  the 
current  share  price  and  the  current- 
expected  long-term  earnings  growth  rate 
to  calculate  the  cost  of  equity.  In  the 
Phase  n  Reconsideration  Order,  the 
Commission  adopted  this  version  of  the 
DCF  methodology.  In  1990,  the 
Commission  required  the  RBOCs  to 
submit  the  "classic"  DCF  methodology 
as  applied  to  the  RBOCs,  the  S&P  400. 
and  a  group  of  large  electric  utilities  and 
this  method  was  given  the  greatest 
wei^t  in  calculating  the  cost  of  equity 
in  the  1990  proceeding.  The  SAP  400 
and  large  electric  utilities  were  used  as 
equity  market  benchmarks  to  determine 
whether  the  estimates  calculated  for  the 
RBOCs  were  reasonable.  We  tentatively 
conclude  that  this  "classic"  form  of  the 
DCF  should  also  be  applied  to  the  group 
of  surrogate  companies  selected  as  a 
result  of  this  proceeding.  Consistent 
with  our  analysis  in  1990,  we 
tentatively  conclude  that  the  "classic" 
DCF  formula  more  accurately  estimates 
the  cost  of  equity  than  does  the 
historical  DCF  method,  discussed 
below.  We  seek  comment  on  this 
tentative  conclusion  and  ask  the  parties 
to  comment  on  the  weight  to  be  given 
to  this  methodology.  In  addition,  we 
tentatively  conclude  that  the  SAP  400 
(now  termed  the  SAP  Industrials)  and 
the  large  electric  utilities  should  be  used 
as  equity  market  benchmarks  against 
which  the  RBOCs'  cost-of-equity 
estimates  can  be  evaluated.  We  seek 
comment  on  this  tentative  conclusion. 
Finally,  in  the  1990  proceeding,  for 
purposes  of  our  cost-of-equity 
benchmark  analysis,  the  SAP  400  and 
large  electric  utilities  groups  were 
screened  to  exclude  those  companies 
that  did  not  pay  dividends,  had  less 
than  five  analyst  estimates  of  long-term 
earnings  growth  reported  by  IBES.  and 
had  DCF  cost-of-equity  estimates  less 
than  the  yield  on  10-year  treasury 
bonds.  We  seek  comment  on  whether 
these  screens  are  still  appropriate  and. 
if  not,  what  screens,  if  any,  should  be 
used  and  why. 

19.  In  1990.  the  primary  cost-of-eqmty 
conclusions  were  based  on  a  series  of 
then-recent  monthly  DCF  estimates  for 
the  RBOCs.  The  Commission  usipd  the 
average  of  the  monthly  high  and  low 
stock  prices  for  each  month  of  the 
period  under  analysis  td  establish  the 
"     current  stock  price.  The  Commission 


found  that  "these  monthly  periods  are 
sufficiently  long  to  eliminate  the 
possibility  that  a  particular  price  may  be 
an  aberration,  but  recent  enough  to 
assure  that  data  from  past  periods  do 
not  obscure  trends."  We  tentatively 
conclude  that  using  the  average  of  the 
monthly  high  and  low  stock  prices  as 
inputs  to  the  "classic"  form  of  the  DCF 
will  provide  reliable  estimates  of  the 
current  stock  price.  We  seek  comment 
on  this  tentative  conclusion.  In  reacting 
to  this  tentative  conclusion,  commenters 
should  discuss  the  time  for  which  the 
DCF  calculation  should  be  made.  For 
example,  the  commentere  might  propose 
the  most  recent  quarter  available  or  each 
month's  estimate  during  the  pendency 
of  the  case  as  was  done  in  the  1990 
proceeding. 

20.  Finally,  as  part  of  the  specification 
of  the  "classic"  DCF  model  in  the  1990 
proceeding,  we  determined  that  the 
expected  dividend  should  be  calculated 
by  multiplying  the  current  annualized 
dividend  by  one  plus  one-half  the 
analysts'  estimated  long-term  growth 
rate  due  to  timing  differences  among  the 
companies  as  to  3ie  date  of  their 
dividend  increases.  The  Commission 
concluded  that  if  the  dividend  yield  was 
to  be  determined  "at  a  point  during  the 
year  just  before  the  carriers  were  to 
annoimce  a  dividend  increase,  it  might 
be  accurate  to  grow  the  dividend  rate  by 
a  full  year's  expected  growth."  The 
Commission,  however,  found  that 
RBOCs'  dividends  had  "been  increased 
in  the  six  months  prior  to  the  analysis 
and  the  stock  prices  used  in  the  analysis 
reflected  these  higher  dividends." 
Multiplying  the  dividend  by  the  full 
growth  rate  would  overstate  the 
estimated  annual  growth  in  dividends 
and  increase  the  DCF  estimated  cost  of 
equity.  Because  we  have  no  reason  to 
believe  that  all  companies  in  the 
surrogate  group  vtrill  declare  dividend 
increases  simultaneously,  we  tentatively 
conclude  that  we  should  increase  the 
dividend  by  one-half  the  estimated 
annual  growth.  We  seek  comment  on 
this  tentative  conclusion. 
21.  Historical  DCF  Calculation.  At 

least  two  other  variations  of  DCF  that  in 
the  past  we  have  considered  using  to 
estimate  ILECs'  cost  of  equity  rely  upon 
historical  data  to  compute  that  cost.  In 
both  variations,  the  cost  of  equity  is 
calculated  as  the  sum  of  D/P  ♦  G,  where 
D  is  the  average  annual  dividend  during 
the  two  calendar  years  preceding  the 
prescription  filing  and  P  is  the  average 
daily  price  of  the  RBOCs'  common  stock 
during  each  trading  day  during  the  two 
calendar  yean  preceding  the 
prescription  proceeding.  In  the  first 
variation.  G  would  be  the  annual  rate  of 
growth  in  dividends  derived  from  the 


slope  of  the  ordinary  least  squares  linear 
trend  line  of  quarterly  dividends  that 
were  declared  during  the  two  calendar 
yean  preceding  the  prescription 
proceeding.  In  the  second  variation.  G 
would  be  the  simple  average  of  the  IBES 
median  long-term  growth  rate  estimates 
of  earnings  during  the  two  calendar 
yean  preceding  the  prescription  filing, 
hi  the  1990  and  1995  proceedings,  the 
Commission  rejected  both  these 
variations  of  the  historical  DCF 
methodology  because  they  average 
inputs  over  a  period  neither  short 
enough  to  reflect  current  market 
conditions  nor  long  enough  to  reveal 
historical  trends.  For  these  reasons,  the 
1995  Rate  of  Return  Represcription 
Procedures  Order  does  not  mandate  use 
of  historical  DCF  as  part  of  a  rate-of- 
retum  proceeding.  We  tentatively 
conclude  that  this  DCF  methodology 
should  be  given  no  weight  in  this 
proceeding.  We  seek  comment  on  this 
tentative  conclusion. 

22.  In  the  1990  proceeding,  parties 
presented  several  variations  of  the 
general  DCF  formula.  We  seek  comment 
on  whether  there  are  other  variations  to 
the  DCF  methodoloRT  that  we  should 
now  consider  using  in  this  proceeding. 
Commentere  proposing  different 
versions  should  explain  in  detail  how 
the  various  parametere  would  be 
estimated,  including  how  long  the 
period  from  which  we  draw  data  for 
analysis  should  be.  why  they  beUeve 
this  is  a  reasonable  period  to  use  and 
identify  the  source  of  the  daU  on  which 
the  DCF  calculation  would  drew. 
Finally,  commentere  should  indicate  the 
weight  to  be  given  the  methodology  they 
propose. 
4.  Risk  Premium  Methodologies 

23.  Risk  premium  methodologies  can 
also  be  used  to  calculate  the  cost  of 
equity.  In  this  section  we  discuss  two 
types  of  risk  premium  methodologies. 
The  first  was  termed  traditional  risk 
premium  analysis  in  the  1990 
proceeding  and  we  will  continue  to  use 
that  term.  The  second  type  of  risk 
premium  analysis  is  the  Capital  Asset 
Pricing  Model  ("CAPM").  These  two 
methods  share  fundamental  similarities 
in  that  they  select  a  "risk  free" 
investment  such  as  long-term  United 
States  Treasury  bonds  and  add  a  risk 
premium  to  return  on  that  "risk  free" 
investment  to  derive  a  cost-of-equity 
estimate.  The  differences  between  the 
two  methods  arise  in  the  manner  by 
which  the  risk  prranium  is  calculated. 
Under  a  more  traditional  risk  premium 
methodology,  the  risk  premium  is 
typically  estimated  as  the  historical  or 
estimated  spread  between  equity 
security  maims  and  bond  yields.  Under 
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the  CAPM  OMthodology.  the  risk 
pramium  is  fonnally  ouantiflod  as  a 
liiMar  function  of  marital  risk  (baU). 

24.  Ttadidoaal  Risk  Premium 
Analysas.  This  matliodology  astimatec 
tha  coat  of  aquity  as  tha  cuirent  yield  on 
a  "riak  Ikaa"  investmont.  such  as  long- 
term  U.S.  Tksasuiy  bonds,  plus  an 
historical  or  eiqiactad  equity  risk 
premium.  As  noted  in  the  1995  Rata  of 
Return  Raprsacription  Prooedures 
NPRM.  "(tJraditionaUy.  such  analysas 
have  datafmined  tha  risk  pramium  by 
comparing  historically  realiaed  returns 
iHi  stocks  and  bonds."  In  tha  1990 
Ordar.  W9  statad: 

A  bead's  yi*ld  is  simply  the  discount 
(intnwt)  rats  that  makas  tlia  prasant  valua  of 
its  oooiractual  casli  flow  aqual  to  its  maricat 
valua.  SiBca  tha  cash  flows  an  fixad.  if  tha 
bond  9oas  up  In  prioa.  tlia  yiald  must  go 
donvn.  An  incraasa  in  tha  prioa  of  tha  slodc. 
howavar.  may  laava  tha  stack's  axpactad 
ratuni  nnrhai>tsH  if  tha  prioa  roaa  to  adjust 
ior  hishar  antidpatad  profits  rathar  tlian 
lowar  invaator  parcaivad  risk  Risk  pcamium 
analysas  solva  this  prablam  by  compariM  tha 
paat  laturns  (capital  flslns.  dividands  and 
intsnst.  dividad  by  tha  maikat  prica)  on 
stodu  and  booda.  Tha  liisloric  piamium  in 
rstura  on  stocks  ovar  hoods  is  asramad  to  ba 
a  staUa  and  accuiala  fotacaat  of  invsator's 
axpactatioos  about  tlia  fiitura  pnmium. 

25.  Capital  Asset  Pricing  Modal 
(CAPM).  Undar  tha  CAPM.  tha  varianca 
of  the  company's  stock  prica  is 
maasursd  relative  to  the  market  as  a 
whole  to  adfust  tha  premium.  Similar  to 
traditional  risk  pnmium  methodologies, 
the  CAPM  calculates  s  cost  of  aquity 
aqual  to  tha  sum  of  a  risk-free  rata  snd 

a  risk  praosium.  In  tha  CAPM  formula, 
however,  the  risk  premium  is 
propoftianal  to  the  security's  market 
riak  and  tha  merket  price  of  tha  risk. 

26.  Histarical  Risk  Prsmium.  In  tha 
1995  Rata  of  Rstum  Repraacriptian 
Prooaduraa  NPRM.  tha  CoouBissioa 
fmnd  that  riak  pranium  analysas. 
including  the  CAPM.  could  be  uaed  to 

I  the  coet  of  equity  for  intersute 
The  Cnrnmleskm.  however,  was 
1  about  the  uae  of  historical 
slock  sad  boodyiakis  to  estimete  the 
risk  pnmium.  Ilie  Commission  found 
that  tha  rssuhs  obtained  bom  a 
historical  analysis  depend  on  the  period 


whether  tha  Cnmmisston  should  rely  on 
historical  slock  and  bond  yieUs  to 
calculate  e  risk  preeaium.  We  sedi 
cnmmsnt  on  whsther  such  historical 
data  should  be  relied  upon  in  this 
penreeding  nommsntew  supportiig  the 
use  of  historical  daU  should  cleeriy 
indlcete  from  what  tiaae  period  sudi 
inlormelian  should  be  dnwn.  explain 
why  they  believe  this  is  e  reesoneble 
period  to  uee.  end  idsotilV  the  source  of 
antsnHiouldj 


indicate  the  appropriate  weight  to  be 
given  such  analysas. 

27.  Expected  Risk  Premium.  With 
regard  to  tha  issue  of  expected  lidc 
premiums,  we  seek  comment  on  how 
such  estimates  should  be  determined.  In 
the  1995  Rate  of  Return  Represcription 
Prooedures  NPRM.  we  suggested  that 
relying  on  stock  market  data  such  as  the 
DCF  cost-of-equity  estimates  for  the  SftP 
400  may  provide  a  forward-looking  risk 
premium  for  purposes  of  calculating 
both  the  traditional  risk  premiiun  cost  of 
equity  snd  the  CAPM  cost  of  equity. 
Commenters  proposing  the  use  of 
expected  risk  premiums  shoidd  clearly 
specify  how  they  would  determine  the 
expected  risk  premium  estimates.  In 
addition,  commenters  should  identify 
from  what  period  such  information 
should  be  drawn,  explain  why  they 
believe  this  is  a  reasonable  period  to 
uae,  and  identify  the  source  for  these 
data.  Commenters  proposing  the  use  of 
expected  analyses  should  indicate  the 
weight  they  would  give  to  these 
analyses. 

28.  Risk-Free  Rata.  Both  models 
require  the  selection  of  a  risk-free  rate. 
United  States  Treasury  securitiea  are 
regarded  as  virtually  risk  free.  We  seek 
comment  on  whether  we  should  use 
U.S.  Treasury  securities  as  the 
investment  we  use  to  define  risk  free  for 
purposes  of  calculating  the  Risk 
Premium  end  CAPM  cost-of-equity 
estimates.  On  the  one  hand,  the  yields 
on  short-term  U.S.  Treasury  bills  (with 
msturities  from  90  days  to  one  year) 
may  measure  the  risk-free  rate  but  may 
not  consider  long-term  inflationary 
expectatioiu  that  are  embedded  in  bond 

Salds  and  stock  returns.  On  the  other 
ind,  long-teim  U.S.  Treasury  bonds 
(maturities from  10  to  SOyears) 
incorporate  long-term  inflationary 
yields,  but  becsuse  of  their  long 
maturities,  also  include  an  interest-rate 
risk  pramium  that  is  not  embodied  in 
tha  more  short-term  securities  such  ss 
T-bills.  We  amk  cranment  on  how  we 
should  set  the  risk-free  rate.  In 
responding,  commenters  should  state 
the  length  of  maturity  for  U.S.  TTeesury 
securities  that  should  be  used  in  this 
calculatian  and  explain  why  securities 
of  this  maturity  length  should  be  used. 
Commenters  should  also  indicate 
wdiethar  the  data  used  to  compute  the 
risk-free  rste  should  be  historical  or 
forward-looking. 

29.  BaU.  Tha  CAPM  methodology  also 
reouires  the  estimation  of  a  security's 
risk,  or  "beta."  Beta  is  a  meesure  of  a 
security's  price  sensitivity  to  changes  in 
the  stock  market  as  s  whole.  In  the  1990 
proceeding,  parties  proposed  using 
betas  nalnilated  by  ValueUne.  The 
Commission  found  that  because 


ValueLine  betas  are  adjusted  to  raise  the 
level  of  betas  less  than  one  and  lower 
the  level  of  betas  greater  than  one  such 
betas  were  not  consistent  writh  the 
theory  of  CAPM.  We  seek  comment  on 
whether  we  should  reconsider  the  use  of 
adjusted  betas  for  purposes  of  the  CAPM 
methodology.  We  seek  comment  on 
whether  SftP  betas  should  be  used  for 
this  proceeding. 

G.  Other  Cost-of-CapitaJ  Showings 

30.  In  the  1990  Rate  of  Return 
proceeding,  state  cost-of-capital 
determinations  were  used  as  a  check  on 
the  results  obtained  through  our 
quantitative  analysis.  Although  state 
cost-of-capital  determinations  are  no 
longer  required  filings  in  a  federal 
prescription  proceeding,  we  tentatively 
conclude  that  such  information 
continues  to  serve  as  a  valuable  check 
on  the  results  obtained  by  applying  the 
methods  described  above  to  the 
surrogate  group  of  companies  selected. 
Therefore,  we  plan  to  consider  the 
information  contained  in  the  most 
recent  National  Association  of 
Regulatory  Utility  Commissioners 
("NARUC")  pubUcation  "UtiUty 
Regulatory  Policy  in  the  United  States 
and  Canada."  Specifically,  this  resource 
provides  the  overall  rates  of  return  on 
rate  base  for  telecommunications 
companies  prescribed  recently  by  the 
state  commissions  as  well  as  the  related 
prescribed  cost-of-equity  returns.  We 
seek  comment  on  our  proposed  use  of 
this  source.  In  responding,  conmienters 
should  indicate  any  concerns  they  may 
have  rsgarding  the  validity  of  the 
information  contained  4n  the  document. 
Commenters  should  file  any  data  that 
they  believe  are  more  reliable. 

H.  Other  Factors  To  Be  Considered  in 
Determining  the  Allowed  Rate  of  Return 

31.  As  part  of  this  proceeding,  the 
Commission  will  identify  s  "zone  of 
reasonableness"  for  the  cost  of  equity 
and  the  overall  cost  of  capital  for 
interstate  access  services.  Once  these 
"zones  of  reasonableness"  have  been 
determined,  the  Commissicm  will 
prescribe  an  authorized  rate  of  return 
that  Ues  within  the  cost-of-cspital  "zone 
of  reasonableness."  In  determining  the 
"zone  of  reasonableness"  for  cost  of 
equity  in  the  1990  proceeding,  the 
Commission  revievved  the  range  of  DCF 
estimates  among  the  RBOCs  to  ensure 
that  all  ILBCs  had  adequate  eooess  to 
capital,  and  concluded  that  the  range  of 
reasonable  cost-of-equity  estimates 
should  be  bounded  on  the  lower  end  by 
the  RBOC  average  DCF  estimate  for  the 
month  with  the  highest  RBOC  average 
DCF  estimate,  and  by  that  estimate 


increased  by  40  basis  points  as  the 
upper  bound.  This  resulted  in  an 
estimated  cost-of-equity  range  based  on 
unadjusted  RBOC  data  of  12.6%  to 
13.0%.  The  Commission  also  accepted 
the  parties'  argiunent  that,  while  the 
RBOCs'  prices  reflected  the  growrth 
potential  of  their  cellular  radio  services, 
analysts'  earnings  growth  estimates  did 
not,  resulting  in  imderstated  DCF 
estimates.  Accordingly,  the  Commission 
adjusted  the  DCF  inputs  to  address  this 
concern.  The  Commission  offset  this 
adjustment  because  the  interstate  access 
business  was  expected  to  be  less  risky 
than  the  RBOCs'  business  as  a  whole.  As 
a  result  of  these  three  adjustments,  the 
Commission  established  a  "zone  of 
reasonableness"  for  interstate  access 
cost  of  equity  of  12.5%  to  13.5%  and  a 
"zone  of  reasonableness"  for  cost  of 
capital  of  10.85%  to  11.4%. 

32.  In  determining  the  authorized  rate 
of  return  to  be  set  within  the  cost-of- 
capital  "zone  of  reasonableness,"  the 
Commission  also  considered  two  other 
factors.  First,  the  Commission  made  an 
allowance  for  infrastructure 
development  after  noting  that  concern 
over  investment  in  new 
telecommunications  technologies 
warranted  selecting  an  authorized  rate 
of  return  in  the  upper  range  of  the  zone 
of  reasonable  cost-of-capital  estimates. 
Second,  the  Commission  considered  the 
ILECs'  argument  that  competition  in  ^ 
interstate  access  increased  the  ILECs' 
risk,  but  was  only  partially  reflected  in 
the  quantitative  cost-of-capital  analysis. 
The  Commission  concluded,  however, 
thst  the  market-based  cost-of-capital 
estimates  captured  risks  fix>m 
competition  in  interstate  access,  and 
therefore  declined  to  make  an 
adjustment  on  this  basis.  Based  on  these 
foctots  and  a  concern  that  capital  coste 
could  fluctuate  In  the  future,  the 
Commission  prescribed  a  rate  of  return 
of  11.25%,  which  was  located  near  the 
upper  end  of  the  "zone  of 
reasonableness." 

33.  Similar  to  the  1990  proceeding, 
the  Commission  will  consider  other 
factors  in  determining  the  "zone  of 
reasonableness"  of  cost  of  equity. 
Specifically,  we  seek  comment  on 
whetho'  an  adjustment  should  be  made 
to  account  for  actual  or  potential 
changes  in  the  telecommunications 
marketplace  as  a  result  of  the  1996  Act. 
We  seek  comment  on  how  we  should 
calculate  such  an  adjustment.  We  also 
ask  commenters  to  propose  other 
adjustmente  deemed  necessary  in 
determining  the  cost-of-equity  "zone  of 
reasonableness"  and  to  explain  why 
they  believe  these  adjustmente  to  be 
necessary.  Commenters  should  also 
propose  where  within  the  cost-of-capital 


"zone  of  reasonableness"  the  authorized 
rate  of  return  should  be  set  and  why. 
For  example,  we  note  that  mergers  have 
occurred  among  the 
telecommunications  companies.  We 
seek  comment  on  whether  adjustments 
should  be  made  to  accoimt  for  the 
effecta  of  proposed  or  completed 
mergers.  In  addition,  we  seek  comment 
on  whether  we  should  consider 
adjustmente  to  account  for  the  ILECs' 
entry  (or  anticipated  entry)  into  the  long 
distance  market.  Finally,  we  note  that 
the  1996  Act  creates  an  exemption  fixMn 
obligations  otherwise  imposed  by  the 
Act  for  qualifying  ILECs  serving  rural 
areas.  We  seek  comment  on  whethw  the 
rural  exemption  should  be  a  factor  we 
weigh  in  determining  whether  any 
adjustment  should  be  made. 

34.  We  also  seek  comment  tm  whether 
any  of  the  adjustmente  made  in  the  1990 
proceeding  are  still  necessary  in 
estimating  the  cunent  authorized  rate  of 
return  for  interstate  access  services. 
Commentere  arguing  in  favor  of 
retaining  one  or  more  of  these 
adjustmente  should  state  whether  the 
level  of  adjustment  should  increase, 
decrease,  or  remain  the  same  and 
identify  the  characteristics  of  the 
current  market  for  telecommunications 
that  warrant  our  making  such 
adjustment. 

Procedural  Mattera 


1.  Ex  Parte  Presentations 

35.  This  is  a  permit-but-disclose 
notice  and  comment  proceeding.  Ex 
parte  presentations  are  permitted, 
except  during  the  Sunshine  Agenda 
period,  provided  that  they  are  disclosed 
as  provided  in  the  Commission's  rules. 
See  generally  47  CFR  1.1202, 1.1203, 
and  1.1206(a). 

2.  Procedures  for  Filing  Rate-of-Retum 
Submissions 

36.  All  relevant  and  timely  direct  case 
submissions,  responses,  and  rebuttals 
will  be  considered  by  the  Commission. 
In  reaching  ite  decision,  the 
Commission  may  take  into  account 
information  and  ideas  not  contained  in 
the  submissions,  provided  that  such 
information  or  a  writing  containing  the 
nature  and  source  of  such  information  is 
placed  in  the  public  file,  and  provided 
that  the  fact  of  the  Commissicai's 
reliance  on  such  information  is  noted  in 
the  final  Order  disposing  of  this 
proceeding. 

37.  Pursuant  to  applicable  procedures 
set  forth  in  $§  65.103  (b).  (c).  and  (d)  of 
the  Commission's  rules,  47  CFR  65.103. 
interested  parties  may  file  direct  case 
submissions  on  or  before  December  3, 
1998,  responsive  submissions  on  or 


before  February  1 ,  1999  and  rebuttal 
submissions  on  or  before  Februsiy  22. 
1999.  Pursuant  to  §65.104. 47  CFR 
65.104,  the  direct  case  submission  of 
any  participant  shall  not  exceed  70 
pages,  responsive  submissions  shall  not 
exceed  70  pages,  and  r^uttal 
submissions  shall  not  exceed  50  pages. 
Commente  may  be  filed  using  the 
Commission's  Electronic  CcMnment 
Filing  System  (ECFS)  or  by  filing  paper 
copies.  See  Electronic  Filing  of 
Documente  in  Rulemaking  Proceedings. 
63  FR  24121  (May  1, 1998).  hi  addition, 
a  copy  of  each  rate-of-retum 
submission,  other  than  the  initial 
submission,  shall  be  served  on  all 
partidpante  vfho  have  filed  a 
designaticm  of  service  notice  pursuant  to 
§  65.100(b). 

38.  Commente  filed  through  the  KTS 
can  be  sent  as  ah  electronic  file  via  the 
Internet  to  <http://www.fDC-gov/e-file/ 
ecb.html>.  Generally,  only  one  copy  of 
an  electronic  submission  must  be  filed. 
If  multiple  docket  or  rulemaking 
numbers  appear  in  the  caption  of  this 
proceeding,  however,  commenters  must 
transmit  one  electronic  copy  of  the 
commente  to  each  docltet  or  rulemaking 
number  referenced  in  the  caption.  In 
completing  the  transmittal  screen, 
commenters  should  include  their  full 
name.  Postal  Service  mailing  address, 
and  the  applicable  docket  or  rulemaking 
number.  Parties  may  also  submit  an 
elef:tranic  comment  by  Internet  e-maiL 
To  get  filing  instructions  fat  e-mail 
commente.  commentere  should  send  an 
e-mail  to  ecfe«foc.gov,  and  should 
include  the  following  words  in  the  body 
of  the  message,  "get  form  <your  e-mail 
address."  A  sample  form  and  directions 
vrill  be  sent  in  reply. 

39.  Parties  who  choose  to  file  l»y 
paper  must  file  an  original  and  four 
copies  of  eadi  filing.  If  more  than  one 
docket  or  rulemaking  number  appear  in 
the  caption  of  this  proceeding, 
commentere  must  submit  two  additional 
copies  for  each  additional  docket  or 
rulemaking  number.  All  filings  must  be 
sent  to  the  Commissicm's  Secretary, 
Magalie  Roman  Sales.  Office  of  the 
Secretary.  Federal  Communications 
Commission,  1919  M  St.  N.W..  Room 
222,  Washington,  D.C  20554. 

40.  Parties  who  choose  to  file  by 
paper  should  also  submit  their 
commente  on  diskette.  These  diskettes 
should  be  submitted  to  Warren 
Firschein  of  the  Common  Carrier 
Bureau's  Accounting  Safeguards 
Divisicm,  2000  L  Street.  N.W.,  Room 
257,  Washington,  D.C  20554.  Such  a 
submission  should  be  on  a  3.5  inch 
diskette  formatted  in  an  IBM  compatible 
format  using  WordPerfect  5.1  for 
Windows  or  ccmipatible  software. 
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Spraadaheats  should  be  nved  in  an 
Excel  4.0  lonnaL  The  diakatte  ahould  be 
aooompaiiiad  by  a  cover  letter  and 
ahould  be  auboiitted  in  "read  only" 
mode.  The  diakette  should  be  cleerly 
labelled  with  the  commantar'a  name, 
proceeding  (inchiding  the  docket 
number  in  thia  caae  (OC  Oodcet  No. 
1661),  type  of  pleading  (comment  or 
nfiy  oommant),  date  of  submiaaion. 
and  the  name  of  the  electronic  file  on 
the  diakette.  The  label  ahould  alao 
include  the  fbllowii^  phiaaa  "Diak 
Copy--Not  an  OrisinaL"  Each  diakatte 
ahould  oootain  only  one  paity'a 
pleadings,  pfafcrably  in  a  aingle 


•ladronic  file,  in  additian,  canmenters 
must  aaod  diakatte  copiaa  to  the 
Commissian'a  a^  cootractor, 
btaraatioiial  TkanacriptioD  Service, 
Inc.  1231  20th  Street.  N.W.. 
WaahingtOQ.  D.C  20036. 

41.  fai  aocotdanca  with  f  65.102  of  the 
Commiaaion's  lulaa.  petitiona  for 
axduaian  from  unitary  treatment  md 
for  individual  traetment  will  be  panted 
for  a  period  of  two  years  if  the  coat  of 
capital  for  interstate  exdiange  aervice  is 
so  low  aa  to  be  confiacatorybecauae  it 
ia  outaide  the  nme  of  raasonablaoaaa  for 
the  individual  carrier's  rsquirsd  rate  of 
return  for  intarsUte  exchange  aoceaa 
aervices.  Such  petitiona  muat  plead  %vith 
paiticularity  the  exoeptiooal  focU  and 
circumstances  that  fu^ify  individual 
treetmant  The  ahowii^  ahall  include  a 
demonatratiaQ  that  the  exceptional  facts 
and  circumatancea  are  not  of  tranaitory 
•ffoct,  such  that  an  axduaioo  for  a 
period  of  at  leaat  two  years  U  justified. 
While  a  petition  for  exdusian  bom 
unitary  treatment  may  be  filed  et  any 
time,  when  such  a  pstition  is  filed  at  a 
time  other  than  that  qMcified  in 
S  65.103(bX2)  of  the  Commission's  rules, 
the  petitioner  must  provide  compelling 
evidence  that  ito  need  for  individual 
treatment  ia  not  aimply  the  rasuh  of 
ahort-term  fluctuations  in  the  cost  of 
capital  or  similar  evmits. 

3.  Further  Informatian 

42.  For  foither  information 
omoaming  this  proceeding,  contact 
Wanen  Finchein.  Accounting 
Safeguarda  Diviaion.  Common  Carrier 
Buraau  at  (202)  418-0044. 

Nodoe 


interaat  expenae  for  the  moat  recent  two 

years  for  all  local  exchange  carriers  with 
annual  revenues  of  f  100  million  or 
more.  Average  outstanding  debt  is  the 
average  of  the  total  debt  fior  the  most 
rsoent  two  years  for  the  same  group  of 
companiea.  In  the  Public  Notice  iaaued 
Febniary  6. 1906.  the  CcHnmiasian 
stated  ito  belief  that  the  formula  as 
currently  written  overstates  the  cost  of 
debt  because  it  ernmeouily  adda 
interaat  from  a  two  year  period  in 
calculating  the  total  annual  interaat 
expense.  We  tentatively  conclude  that 
our  existing  rule  does  not  result  in  the 
correct  coat  of  debt  In  the  Public  Notice 
we  tentatively  concluded  that  the  intant 
of  the  1095  Rate  of  Return 
Repreacription  Procedurea  Order  waa 
that  the  numerator  be  defined  as  the 
"total  annual  interaat  expenae  far  the 
moat  recent  year  for  all  local  exchange 
carriers  with  annual  revenuea  of  $100 
million  or  more."  We  propoae  to  amend 
§  65.302  of  our  rulea  accordingly  to 
raflact  thia  mora  reeaonable  method  of 
calculating  the  coat  of  debt  For 
purpoeea  of  clarification,  we  alao 
conclude  that  the  denominator  of  the 
equation,  average  outatanding  debt,  be 
modified  to  raflect  that  the  avarice  total 
debt  for  the  most  recent  two  yean  ia 
baaed  on  year-end  data. 


A.  DiacvuMion 

1.  Changes  to  the  Cost-of-Debt 
cakulatian 

43.  Section  65.302  of  the 
Commission's  rules  states  that  the  coet 
of  debt  ahall  be  cakulated  by  dividing 
the  total  annual  intereet  expenae  by 
average  outatanding  debt  Total  annual 
intereat  expenae  ia  defined  aa  the  total 


2.  Changea  to  the  Coat-of-Prafoirad 
Stock  Calculation 

44.  Similarly.  $65,303  of  our  rules 
atatea  that  ihe  coet  of  preferred  stock 
shall  be  calculated  by  dividing  the  total 
annual  praferred  dividends  by  the 
proceeds  from  the  issuance  of  prafarrad 
atocL  Total  annual  pralemd  dividends, 
however,  is  defined  to  be  the  total 
dividends  on  preferred  stock  for  the 
most  recent  two  years  for  all  local 
exrhange  carriers  writh  annual  revenues 
of  $100  million  or  more.  The  proceeds 
are  defined  as  the  average  of  the  total 
net  proceeds  from  the  issuance  of 
praferrad  stock  for  the  most  recent  two 
yeers  for  the  same  set  of  compenies.  By 
dividing  the  sum  of  two  yean  of 
preferred  dividends  by  one  year  of 
proceeds,  the  resulting  cost  of  preferred 
stock  is  overstated.  We  propose  to 
correct  Part  65  by  chan^ng  the  phrase 
"total  dividends  on  preferred  stock  for 
the  most  recent  two  yean"  to  "total 
dividends  on  preferred  stock  for  the 
moat  recent  year"  in  the  definition  of 
"Total  Annual  Prefeired  Dividends." 
For  purposes  of  clarification,  we  also 
conclude  that  the  denominator  of  the 
equation,  proceeds  from  the  issuance  of 
prefeired  stock,  be  modified  to  reflect 
that  the  proceeds  for  the  most  recent 
two  yean  is  based  on  year-end  data. 
Appendix  A  includes  the  revised  cost- 
of-prefeired  stock  calculation 


incorporating  the  corrected  definitions. 
We  aeek  comment  on  this  proposed 
revision. 

3.  Changes  to  the  Low-End  Adjustment 
for  Price  Cap  LECs 

45.  The  Commission's  recent  price 
capa  performance  review  eliminated 
aharing  obligations  and  set  a  new. 
higher  productivity  factor  (X-Factor)  for 
local  exchange  carrien  subject  to  price 
caps  regulation.  We  retained  the  low- 
end  formula  adjustment  mechanism  to 
msure  that  the  new  X-Factor  would  not 
require  individual  local  exdbange 
cairien  to  chaige  unreesonably  low 
rates.  The  low-end  formula  adjustment 
mechanisms  permito  incumbent  price 
cap  local  exchange  carrien  with  rates  of 
return  less  than  10.25  percent  to 
increase  their  price  cap  indices  (PCIs)  to 
a  level  that  would  enable  them  to  earn 
10.25  percent. 

46.  The  LEC  Price  Cap  Order  stated 
that  the  low-end  fonnuls  adjustment 
thraahold  of  10.25  percent  was  below 
the  range  identified  far  the  interstate 
coat  of  capital  in  the  1990  Rate  of  Return 
Order  and  above  the  nmfgtwi  cost  of 
long-term  telephtme  debt  The 
Commiaaion  reaaoned  that  a  return  of 
10.25  percent  "is  not  likely  to  be 
confiscatory,  because  it  should  still 
allow  most  companies  to  continue  to 
attract  capital  and  fn»<n»«it^  service." 
The  Commission  concluded  that  eetting 
the  low-end  fonnula  adjustment 
threshold  at  10.25  percent  provided 
"the  proper  balance  of  incentives  and 
•eiiBguards  to  our  price  capa  plan." 

47.  We  seek  comment  on  whether  vn 
should  change  the  low-end  formula 
adjustment  for  local  exchange  carrien 
subject  to  price  caps  regulation. 
Currently,  the  low-end  formula 
adjustment  is  100  basis  pointa  below  the 
authorized  unitary  rate  of  return.  We 
tentatively  conclude  that  the  low-end 
fonnula  adjustment  should  remain  100 
basis  pointa  below  the  rate  of  return  to 
be  prescribed  in  this  proceeding.  We 
seek  comment  on  this  conclusion. 
Parties  should  address  the 
reasonableness  of  setting  the  low-end 
fonnula  adjustment  at  100  basis  pointa 
below  the  unitary  authorized  rate  of 
retiun  that  ivill  be  prescribed  in  this 
proceeding.  Commenten  asserting  a 
different  methodology  for  determining 
the  low-md  fonnula  adjustment  should 
define  the  facton  upon  which  their 
reconunendations  are  beaed — ^for 
example,  the  coet  of  capital— and 
should  provide  data  or  dte  to  specific 
data  in  the  record  that  support  their 
position. 
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B.  Initial  RegiiJatdryFlexibility'Analysis 

48.  Pursuant  to  Section  603  of  the 
Regulatory  Flexibility  Act.  the 
Commission  has  prepared  the  following 
initial  legulatoiy  flexibility  analysis 
(IRFA)  of  the  expected  impact  of  these 
proposed  policies  and  rule  changes  on 
small  entities.  Written  public  comments 
are  requested  on  the  IRFA.  These 
commenta  must  be  filed  in  accordance 
with  the  same  filing  deedlines  as 
commenta  on  the  rest  of  the  NPRM.  but 
they  must  have  a  separate  and  distinct 
heading  designating  them  as  responses 
to  the  regulatory  flexibility  analysis.  The 
Commission  will  send  a  copy  of  this 
NPRM.  including  this  IRFA.  to  the  Chief 
Counsel  for  Advocacy  of  the  Small 
Business  Administration  in  accordance 
with  Section  603(a)  of  the  Regulatory 
Flexibility  Act.  Public  Uw  96-354. 94 
Stat  1164, 5  U.S.C.  Section  601  et  seq. 

(1981).  ,   ^ 

49.  Need  for.  and  Objectives  of,  the 
Prop<M«d  Rules.  The  Commission's 
rules  require  us  to  initiate  a  prescription 
proceeding  whenever  the  yields  of  U.S. 
treasury  securities  reach  a  certain 
tiueshold.  With  this  NPRM.  we  initiate 
a  prescription  proceeding.  CurrenUy, 
local  exchange  camera  subject  to  price 
caps  may  increase  their  price  cap 
indices  (i.e.,  make  low-end  adjustmenta) 
according  to  a  formula  based  in  part  on 
our  prescribed  rate  of  return.  Li  this 
NPRM,  we  seek  comment  on  whether 
yte  should  adjust  this  formula  in 
accordance  with  the  ultimate  outcome 
of  this  prescription  proceeding.  We  also 
tentatively  conclude  that  we  should 
correct  mathematical  enora  in  two 
codified  formulas  used  to  represcribe 
the  rate  of  return. 

50.  L^al  Basis.  The  proposed  action 
is  authorized  under  Sections  4(i)  and 
4(j)  of  the  Communications  Act  of  1934. 
as  amended. 

51.  Description  and  Estimate  of  the 
Number  of  Small  Entities  to  Which  the 
Proposed  Rules  Will  Apply.  For 
purposes  of  this  NPRM,  the  Regulatory 
Flexibility  Act  defines  a  "small 
business"  to  be  the  same  as  a  "small 
business  concern"  under  the  Small 
Business  Act  (SBA).  15  U.S.C.  632, 
unless  the  Commission  has  developed 
one  or  more  definitions  that  are 
appropriate  to  ite  activities.  Under  the 
SBA,  "small  business  concern"  is  one 
that:  (1)  Is  independenUy  owned  and 
operated:  (2)  is  not  dominant  in  ite  field 
of  operation:  and  (3)  meeta  any 
additional  criteria  established  by  the 
SBA.  The  Small  Business 
Administration  defined  a  small  business 
for  Standard  Industrial  Classification 
(SIC)  category  4813  (Telephone 
Communications,  Except 


Radiotelephone)  to  be  small  entities 
when  they  have  fewer  than  1500 
employees. 

52.  The  proposal  in  this  NPRM  to 
alter  the  formula  for  calculating  the  low- 
end  adjustment,  if  adopted,  would  affect 
all  LECs  that  are  regulated  by  the 
Commission's  price  cap  rules. 
Currently,  11  inciunbent  LECs  are 
subject  to  price  cap  regulation.  We 
tentatively  conclude  that  all  price  cap 
carrien  have  more  than  1500  employees 
and  therefore  are  not  small  entities. 

53.  In  paragraphs  43  and  44  of  this 
NPRM,  we  conclude  that  two  formulas 
contained  in  Part  65  of  the 
Commissicm's  rules  contain 
mathematical  erron  and  propoae 
corrections  to  these  formulas.  These 
proposals,  if  adopted,  would  affect  all 
incumbent  L£Cs  subject  to  the 
Commission's  rate-of-retiun  regulations. 
Some  of  these  cairien  may  not  qualify 
as  small  entities  or  small  incumbent 
LECs  because  they  are  not 
independenUy  owned  or  operated. 
Because  the  small  incumbent  LECs  that 
would  be  subject  to  these  rules  are 
either  dominant  in  their  field  of 
operations  or  are  not  independently, 
owned  and  operated,  consistent  with 
our  prior  practice,  they  are  excluded 
from  the  definition  of  "small  entity" 
and  "small  business  concerns." 
Accordingly,  our  use  of  the  terms  "small 
entities"  and  "small  businesses"  do  not 
encompass  small  incumbent  LECs.  Out 
of  an  abundance  of  caution,  however, 
for  regulatory  flexibility  analysis 
purposes,  we  will  consider  small 
incumbent  LECs  within  this  analysis 
and  use  the  term  "small  incimibaat 
LECs"  to  refer  to  any  incumbent  LECs 
that  arguably  might  be  defined  by  SBA 
as  "small  business  concerns." 

54.  Local  Exchange  Cairien.  Neither 
the  Commission  nor  the  Small  Business 
Administration  has  developed  a 
definition  of  small  providen  of  local 
exchange  service.  The  closest  applicable 
definition  under  Small  Business 
Administration  rules  is  ft»  telephone 
telecommunications  companies  other 
than  radiotelephone  (wireless) 
companies.  The  most  reliable  source  of 
information  regarding  the  number  of 
inciunbent  LECs  nationwide  appean  to 
be  the  data  that  we  collect  annually  in 
the  provision  of  Telecommimications 
Relay  Service  (TRS).  According  to  our 
most  recent  data,  1347  companies 
reported  that  they  were  engaged  in  the 
provision  of  local  exchange  service.  As 
mentioned  above.  11  of  these  are  subject 
to  price  caps.  Although  it  seems  certain 
that  some  of  these  carrien  are  no* 
independenUy  owned  and  operated,  or 
have  feww  than  1500  employees,  we  are 
unable  at  this  time  to  estimate  with 


greater  predsicm  the  number  of 
incumbent  LECs  that  would  qualify  as 
fmall  business  concerns  under  the 
Small  Business  Administration's 
definition.  ConsequenUy,  we  estimate 
that  there  are  fewer  than  1347  small 
incumbent  LECs  that  may  be  affected  by 
the  proposals  in  this  NPRM.  We  tmk 
comment  on  this  estimate. 

55.  Description  of  Projected 
Reporting,  Recordkeeping  and  Other 
Compliance  Requiiemente.  The 
proposals  in  this  NPRM  would  not 
increase  not  decreese  incumbent  LECs' 
administrative  burdens. 

56.  Federal  Rules  that  may  Diq>licate, 
Overlap,  or  Conflict  with  the  Propoeed 
Rule.  N<me. 

57.  Any  significant  alternatives 
minimiring  impact  ou  small  entities  and 
are  consistent  with  stated  objectives. 
None. 


C.  Conunent  Filing  Procedure 

58.  Pursuant  to  §8 1415  and  1.419  of 
the  Commission's  rules,  47  CFR  1.415, 
1.419,  interested  parties  may  file 
commenta  on  at  before  December  3, 
1998,  and  reply  comments  on  or  before 
Frtnuaiy  1, 1999.  Commenta  will  be 
limited  to  50  pages,  not  including 
appendices.  Reply  commenta  will  Iw 
limited  to  30  pages,  not  including 
appendices.  We  invite  parties  to  submit 
ccmunenta  on  these  issues  in 
oonjunctim  with  commenta  to  the 
Notice  IpiHaring  «  Prescription 
Proceeding.  Commenta  may  be  filed 
^i«ing  the  Commission's  Electronic 
Comment  Filing  System  (ECFS)  or  by 
filing  paper  copies.  See  Electronic  Filing 
of  Docum«ita  in  Rulemaking 
Proceedings.  63  FR  24121  (May  1, 19M). 
59.  Commenta  filed  through  the  ECFS 
can  be  sent  as  an  electronic  file  via  the 
Internet  to  <http7/www.fcc.gov/e-file/ 
ecfc.html>.  Generally,  only  one  copy  of 
an  electronic  submission  must  be  filed. 
If  multiple  docket  or  rulemaking 
numben  appear  in  the  caption  of  this 
proceeding,  however,  commenten  must 
transmit  one  electronic  copy  of  the 
commenta  to  each  docket  or  rul«naking 
number  referenced  in  the  caption.  In 
completing  the  transmittal  screen, 
commenten  should  include  their  fiill 
name.  Postal  Service  mailing  address, 
and  the  applicable  dodnet  or  nilemaking 
niunber.  Parties  may  also  submit  an 
electronic  commoit  by  Internet  e-mail. 
To  get  filing  instructions  for  e-mail 
commenta,  commenten  should  send  an 
e-mail  to  ecfs^fccgov.  and  should 
include  the  following  words  in  Uie  body 
of  Uie  message,  "get  form  <your  e-mail 
address."  A  sample  form  and  directions 
will  be  sent  in  reply. 

60.  Parties  who  dioose  to  file  by 
paper  must  file  an  original  and  four 
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copies  of  each  filing.  If  more  than  one 
docket  or  rulemaking  number  appear  in 
the  caption  of  this  proceeding, 
commenters  must  submit  two  additional 
copies  for  each  additional  docket  or 
rulemaking  number.  All  filings  must  be 
sent  to  the  Commission's  Secretary, 
Magalie  Roman  Sales.  Office  of  the 
Secretary.  Federal  Communications 
Commission.  1919  M  St.  N.W.,  Room 
222.  Washington.  O.C.  20554. 

61.  Parties  who  choose  to  file  by 
paper  should  also  submit  their 
comments  on  diskette.  These  diskettes 
should  be  submitted  to  Warren 
Firschein  of  the  Common  Carrier 
Bureau's  Accounting  Safeguards 
Division,  2000  L  Street.  N.W..  Room 
257,  Washington.  D.C.  20554.  Such  a 
submission  should  be  on  a  3.5  inch 
diskette  formatted  in  an  IBM  compatible 
format  using  WordPerfect  5.1  for 
Windows  or  compatible  software. 
Spreadsheets  should  be  saved  in  an 
Excel  4.0  format.  The  diskette  should  be 
accompanied  by  a  cover  letter  and 
should  be  submitted  in  "read  only" 
mode.  The  diskette  should  be  clearly 
labelled  with  the  commenler's  name, 
proceeding  (including  the  docket 
number  in  this  case  (CC  Docket  No.  98- 
166)),  type  of  pleading  (comment  or 
reply  comment),  date  of  submission, 
and  the  name  of  the  electronic  file  on 
the  diskette.  The  label  should  also 
include  the  following  phrase  "Disk 
Copy— Not  an  Original."  Each  diskette 
shbuld  contain  only  one  party's 
pleadings,  preferably  in.a  single 
electronic  file.  In  addition,  commenters 
must  send  diskette  copies  to  the 
Commission's  copy  contractor. 
International  Transcription  Service, 
hic.  1231  20th  Street.  N.W.. 
Washington.  D.C.  20036. 

D.  Further  Information 

62.  For  further  information 
concerning  this  proceeding,  contact 
Warren  Firschein.  Accounting 
Safeguards  Division,  Common  Carrier 
Bureau  at  (202)  418-0844. 

Orderiiig  Clauses 

63.  Accordingly,  it  is  ordered  that, 
pursuant  to  sections  1.  4,  201-205,  218- 
220.  303(r).  403.  of  the  Communications 
Act  of  1934.  as  amended  by  the  1996 
Act.  47  U.S.C.  §§  151,  154.  201-205. 
218-220.  303(r).  403.  that  NoUce  is 
hereby  given  of  commencing  a 
prescription  inquiry  as  described  in  this 
notice  of  initiating  a  prescription 
proceeding. 

64.  It  is  nirther  ordered  that,  pursuant 
to  sections  1,  4,  201,  202,  203,  205,  218- 
220,  303(r),  403,  of  the  Communications 
Act  of  1934.  as  amended  by  the  1996 
Act.  47  U.S.C.  151.  154,  201,  202.  203, 


204,  205,  218-220.  303(r).  403.  that 
notice  is  hereby  given  of  proposed 
amendments  to  Part  65  of  the 
Commission's  Rules.  47  CFR  part  65.  as 
described  in  this  notice  of  proposed 
rulemaking. 

65.  It  is  mrther  ordered  that  the 
Commission's  Office  of  Public  Affairs. 
Reference  Operations  Division,  shall 
send  a  copy  of  this  notice  of  proposed 
rulemaking,  including  the  Initial 
Regulatory  Flexibility  Certification,  to 
the  Chief  Counsel  for  Advocacy  of  the 
Small  Business  Administration. 

List  of  Subjects  in  47  CFR  Part  65 

Administrative  practice  and 
procedure,  Communications  common 
carriers.  Reporting  and  recordkeeping 
requirements.  Telephone. 

Federal  Communications  Commission. 

Magalie  Roman  Salas. 

Secretary. 

IFR  Doc.  98-27988  Filed  10-19-98;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 

Surface  Transportation  Board 

49  CFR  Part  1146 
[STB  Ex  Pans  No.  628] 

Expaditad  Relief  for  Sarvica 
Inadequacies 

AGENCY:  Surface  Transportation  Board, 

ACTION:  Supplemental  Notice  of 
Proposed  Rulemaking. 


SUMMARY:  In  May  1998,  the  Board 
instituted  a  proceeding  to  solicit 
comments  on  proposed  rules  that  would 
establish  expedited  procedures  for 
shippers  to  obtain  alternative  rail 
service  from  another  carrier  when  the 
incumbent  carrier  caiuiot  properly  serve 
shippers. ■  On  September  25.  1998.  the 
American  Short  Line  and  Regional 
Railroad  Association  (ASLRRA)  asked 
for  similar  expedited  procedures  to  be 
established  for  Class  II  and  Class  HI 
railroads  to  obtain  temporary  access  to 
an  additional  carrier  under  similar 
circumstances.  By  this  notice,  the  Board 
sets  dates  for  interested  persons  to 
respond  to  the  ASLRRA  request. 
DATES:  Supplemental  comments  on  the 
ASLRRA  request  are  due  October  30. 
1998.  Supplemental  replies  to  such 
comments  are  due  November  6,  1998. 
ADDRESSES:  An  original  plus  12  copies 
of  all  supplemental  comments  and 


replies,  referring  to  STB  Ex  Parte  No. 
628.  must  be  sent  to  the  Office  of  the 
Secretary  Case  Control  Unit,  ATTN:  STB 
Ex  Parte  No.  628,  Surface 
Transportation  Board,  1925  K  Street, 
NW,  Washington,  DC  20423-0001.  In 
addition,  copies  should  be  served  upon 
all  parties  included  in  the  service  list 
issued  by  the  Board  in  its  notices  served 
June  9  and  16. 1998.  which  are  available 
on  the  Board's  website 
(www.stb.dot.gov). 

Copies  of  the  supplemental  comments 
will  be  available  from  the  Board's 
contractor.  DC  News  and  Data.  Inc., 
located  in  Room  210  in  the  Board's 
building.  DC  News  can  be  reached  at 
(202)  289^357.  The  comments  will  also 
be  available  for  viewing  and  self 
copying  in  the  Board's  Microfihn  Unit, 
Room  755. 

In  addition  to  the  original  and  12 
copies  of  all  paper  documents  filed  with 
the  Board,  the  parties  shall  submit  their 
pleadings,  including  any  graphics,  on  a 
3.5-inch  diskette  formatted  for 
WordPerfect  7.0  (or  in  a  format  readily 
convertible  into  WordPerfect  7.0).  All 
textual  material,  including  cover  letters, 
certificates  of  service,  appendices  and 
exhibits,  shall  be  included  in  a  single 
file  on  the  diskette.  Each  diskette  shall 
be  clearly  labeled  with  the  filer's  name, 
the  docket  number  of  this  proceeding 
(STB  Ex  Parte  No.  628),  arid  the  name 
of  the  electronic  format  used  on  the 
diskette  for  files  other  than  those 
formatted  in  WordPerfect  7.0.  All 
pleadings  submitted  on  diskettes  will  be 
posted  on  the  Board's  website 
(www.stb.dot.gov).  The  electronic 
submission  requirements  set  forth  in 
this  notice  supersede,  for  the  purposes 
.of  this  proceeding,  the  otherwise 
applicable  electronic  submission 
requirements  set  forth  in  the  Board's 
regulations.  See  49  CFR  1104.3(a).  as 
amended  in  Expedited  Procedures  for 
Processing  Rail  Rate  Reasonableness, 
Exemption  and  Revocation  Proceedings, 
STB  EX  Parte  No.  527.  61  FR  52710.  711 
(Oct.  8, 1996),  61  FR  58490,  58491  (Nov. 
15,  1996).2 

FOR  FURTHER  INFORMATION  CONTACT: 
Joseph  H.  Dettmar,  (202)  565-1600. 
(TDD  for  the  hearing  impaired:  (202) 
565-1695.) 

SUPPLEMENTARY  INFORMATION:  As 
explained  more  fully  in  May  Notice,  the 
proposed  rules  are  designed  to  enable 
the  Board  to  remedy  railroad  service 
failures  quickly  and  effectively.'  The 
proposed  rules  would  provide  expedite 


'  Expedited  Relief  for  Service  Irtadequacies.  STB 
Ex  P«i1e  No.  628  (STB  served  May  12,  IWa),  63  FR 
27253  (May  18.  1998)  (May  Notice). 


'  A  copy  of  each  ditkatte  submined  to  the  Board 
should  be  provided  to  any  other  party  upon  requeit. 

'The  propotad  rules  are  designed  only  to  respond 
to  service  problems,  and  not  to  provide  permanent 
responses  to  perceived  competitive  issues.  Way 
Notice,  at  6  n.6. 
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proced\ues  for  parties  to  seek  alternative 
rail  service  under  49  U.S.C.  11102, 
10705  or  11123  when,  over  an  identified 
time  period,  there  has  been  a 
substantial,  measurable  deterioration  in 
the  rail  service  provided  by  an 
incumbent  carrier.  We  did  not  list 
particular  factore  to  be  used  in  making 
that  assessment,  or  propose  a  specific 
test  period,  but  rather  proposed  a 
flexible  standard  of  relief  to  permit  the 
Board  to  address  varying  ciicumstances. 
However,  we  cautioned  that  the 
proposed  rules  are  not  meant  to  redress 
minor  service  disruptions,  but  rather  are 
directed  only  at  substantial  service 
problems  that  cannot  readily  be 
resolved  by  the  incumbent  railroad. 
Accordingly,  we  proposed  to  require 
petitioning  diippers  to:  (1)  first  discuss 
and  assess  with  their  inciunbent  carrier 
whether  adequate  service  can  be 
restored  within  a  reasonable  time  and, 
if  not,  to  explain  why  not;  and  (2)  obtain 
from  another  railroad  the  necessary 
commitment — should  it  be  afforded 
access — to  meet  the  shipper's  service 
needs,  and  describe  the  carrier's  plan  to 
do  so  safely  and  without  degrading 
service  to  its  existing  customers  and 
without  unreasonably  interfering  with 
the  incumbent's  overall  ability  to 
provide  service.  Finally,  the  proposed 
rules  would  provide  that,  where  relief 
has  been  granted  and  the  iiiciunbent 
carrier  can  demonstrate  that  it  has 
restored,  or  is  prepared  to  restore, 
adequate  service,  it  may  file  a  petition 
to  terminate  that  relief  (although  the 
proposed  rules  would  discourage 
carriers  from  filing  such  a  petition  to 
terminate  less  than  90  days  after  relief 
was  granted,  absent  special 
circuinstances). 

ASLRRA  Request 

In  its  request,  which  it  served  on  all 
parties  to  the  Ex  Parte  No.  628 
proceeding.^  ASLRRA  asserts  that  small 
(Qass  n  and  Class  m)  railroads  ^  and 
their  shippen  can  be  seriously  affected 
by  service  disruptions  of  a  connecting 
railroad  and  that  they  need  expedited 
procedures  comparable  to  the  proposed 
Ex  Parte  No.  628  procedures  for 
obtaining  temporary  access  to  a  second 


carrier.  ASLRRA  mentions  three  specific 

types  of  access:* 

"(1)  Relief  from  the  terms  of  an 
existing  [soncalled  paper]  barrier  C)  or 
other  impediment  to  access,  to  permit 
direct  access  to  the  additional  carrier. 

"(2)  Permitting  the  small  railroad 
access  over  [the]  incumbent  carrier  for 
a  reasonable  distance  in  order  to  reach 
the  additional  carrier,  and 

"(3)  Permitting  the  additional  carrier 
access  ovct  the  incumbent  to  reach  the 
small  railroad." 

ASLRRA  further  suggeste  that,  for 
small  railroads,  severe  service 
disruptions  of  30  days  should  qualify 
for  relief,*  and  that  the  access  granted 
should  last  for  270  days  (the  maximum 
time  allowed  under  current  law  for 
emergency  orders  under  49  U.S.C 
11123).  Finally,  ASLRRA  asserts  that  a 
railroad-petitioner  should  not  need  an 
advance  commitment  from  the 
additional  carrier,  in  view  of  the 
mandatory  interchange  requirements 
applicable  to  all  railroads. 

AAR  Reply 

AAR  asserts  that  the  ASLRRA 
proposal  can  and  should  be  considered 
in  the  ongoing  Ex  Parte  No.  628 
proceeding,'  as  it  involves  the  same 
subject— ejcpedited  relief  for  service 
inadequacies.  *°  Moreover,  AAR  does  not 
view  the  rules  proposed  in  May  as 
limited  to  shipper  petitions  for  relief; 
rather,  AAR  takes  the  position  that  the 
expedited  procedures,  as  proposed, 
would  be  available  to  railroads  (of  any 
size)  and  shippers  alike."  Nevertheless, 
AAR  supports  clarifying  the  Ex  Parte 
No.  628  rules  to  specify  that  railroads, 
like  shippers,  could  petition  for  relief, 
and  that  the  relief  granted  could  include 
providing  for  a  connection  between  the 
petitioning  railroad  and  a  second 
railroad. 

Although  AAR  agrees  in  principle 
with  the  ASLRRA  proposal,  it  does  not 
conctu'  in  all  aspects  of  that  proposal 


Rather,  it  argues  against  compelling  an 
unwilling  second  railroad  to  participate 
in  an  emergency  service  arrangement. '^ 
establishing  preset  time  frames  as 
suggested  by  ASLRRA,"  and  using  what 
it  describes  as  "routine  car  supply 
issues"  as  a  basis  for  emergency  relief.** 

Board  Conduskm 

We  OHiclude  that  the  ASLRRA 
proposal  should  be  considered  in  the  Ex 
Parte  No.  628  proceeding.'* 
Accordingly,  to  ensure  that  all  issues 
relating  to  that  proposal  are  fully  aired, 
and  that  the  inclusion  of  the  ASLRRA 
proposal  does  not  unduly  delay  this 
proceeding,  we  are  establishing  an 
ablxeviated  schedule  for  the  submission 
of  comments  on  the  proposal. 
Comments  on  the  ASLRRA  request  will 
be  due  October  30, 1998,  and  replies  to 
such  comments  are  due  November  6. 
1998. 

This  action  will  not  significantly 
afiect  either  the  quality  of  the  human 
environment  or  the  conservation  of 
enei^gy  resources. 
List  of  Sublecls  in  49  CFR  Parlll4« 

Administrative  practice  and 
procedure.  Railroads. 

Deddwi:  October  IS.  1998. 

By  the  Board.  Chainnan  Mocgan  and  Vice 
Chairman  Owren. 
Varaaa  A.  WilUaM, 

SecreCoiy. 

IFR  Doc.  98-28111  Filed  10-19-98;  8:45  ami 


•ASLRRA  alto  served  iu  request  on  all  parties  in 
Ex  Parte  ^4a  575,  the  more  general  infonnational 
pi ut— ding  that  spawned  our  propoaal  in  Ex  Parte 
No.  S2S  See  flewew  t^Rail  Accets  and  CompetHiort 
toiie*.  STB  Ex  Parte  No.  575  (STB  i«ved  April  17, 
ISQS)  {Beviewi.  at  6;  May  Notice,  at  2-3. 

>  Railroads  are  classified  by  the  amount  of  their 
annual  opwating  revenues,  measured  in  1991 
dollait.  A  Class  !□  railroad's  revenues  do  not 
exceed  S20  million;  a  Class  II  railroad  has  revenues 
of  mof*  than  S20  million,  but  less  than  S250 
million;  and  a  Class  I  railroad  has  revenues  of  at 
lead  S2S0  million.  49  CFR  1201.  Ganaral 
Inatniction  1-1. 


*  ASLRRA  Request,  at  7-S. 

">  "Paper  barriers"  refer  to  contractual  restrictions 
that  preclude  some  small  carriers  from 
interchangiflg  tiatRc  with  carrier*  other  than  their 
primary  connecting  carrier.  See  Review,  at  S. 

•ASUUtA  would  specifically  include  serious, 
continuity  car  supply  problems  as  girounds  for 
relieL 

•The  AAR  reply,  like  the  ASLRRA  request,  was 
served  on  all  parties  of  record  in  both  the  Ex  Parte 
No.  575  and  Ex  Parte  No.  628  proceedings. 

>o  Edison  Electric  Institute  (EEI),  in  a  letter  dated 
October  5. 1998,  asks  that  the  record  in  Ex  Parte  No. 
628  be  considered  in  addressing  the  ASLRRA 
request,  and  that  the  Board  provide  tot  opening  and 
reply  commenU  in  the  matter.  Our  approach  hare 
is  consistent  with  both  of  EEI's  requests. 

•  •  Although  the  proposed  rules  do  not  specifically 
limit  petitioners  to  shippers,  the  explanatory 
discussion  in  the  May  Notice  focused  on  shipper- 
petitioners. 


»  AAR  asearts  that  "the  principal  if  not  only 
leMon  that  a  second  railroad  would  decline  to 
handle  additional  traffic  via  a  new  coiuiectiaa 
woald  be  operating  oonaidaretions."  AAR  Reply  at 
4  n.3.  Under  the  propoeed  rules,  oparartng 
coiMidarelions  are  a  significant  fednr  in 
determining  whether  to  grant  relief.  See  Proposed 
Rule  n46.1(bXlMC)  (requiring  the  petition  to 
tJiiees  whether  the  ahamative  service  "would 
meet  the*  *  •  sarrice  needs"  and  "how  that 
carrier  would  provide  the  serrice  aafcly  without 
dapedii^  service  to  iU  existing  customer*  or 
uiiieesniMhIy  interfering  with  the  incumbent's 
overall  ability  to  provide  service."). 

•>AARReplyat5n.4,  7. 

'*AAR  argues  that  "application  of  the  nJee  to  ear 
supply  issues  between  small  and  large  caiboads 
would  be  perticularly  inappropriate  in  light  of  the 
fact  tlat  the  {recent)  AAR-ASLRRA  Rail  Industry 
Agraement  la  isr-reeching  egreemant  eocompessing 
a  variety  of  isaoe*.  negotiated  in  reaponae  to  the 
Boerd's  Review  decision]  provides  a  strudurad 
nm-h*ni«in  (or  working  together  to  improve  the 
satisfaction  of  customer*'  car  supply  needs."  AAR 
Reply  at  6  n.6. 

<>  The  Board  otherwise  takes  no  poeitiaa  et  this 
time  on  either  the  ASLRRA  propoeal  or  die  AAR 

-  aigttinents  relating  to  it. 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmoapharic 
Adminiatration 

50  CFR  Part  630 

[Docket  No.  980«30163-«16»41: 
1.0.01 1S0SA] 

RIN0e4»-AJ68 

Atlantic  Swordflah  Fiahary; 
Management  of  Driftnat  Gear 

AQCNCV:  National  Marine  Fisheries 
Service  (NMFS).  National  Oceanic  and 
Atmospheric  Administration  (NOAA). 
Commerce. 

action:  Proposed  rule;  request  for 
comments. 

StJMMARY:  NMFS  proposes  regulations  to 
prohibit  the  use  of  driftnets  in  the 
Atlantic  swordfish  fishery  and  to 
eliminate  any  incidental  catch 
allowance  for  swordfish  in  any  other 
driftnet  fishery.  The  intent  of  the 
proposed  action  is  to  reduce 
interactions  of  driftnets  in  the  Atlantic 
swordfish  fishery  with  certain  protected 
marine  species. 

DATCa:  Comments  must  be  submitted  on 
or  before  December  14. 1998.  Public 
hearings  on  this  proposed  rule  will  be 
held  on  Friday.  November  13. 1998.  in 
Silver  Spring,  MD,  at  9:00-11^)0  a.m. 
and  on  Tuesday.  November  17. 1998.  in 
Fairhaven.  MA.  at  7:00-10:00  p.m. 
ADOAESSES:  Comments  on  the  proposed 
rule  should  be  submitted  to  Rebecca 
Unt.  Highly  Migratory  Species 
Management  Division.  Office  of 
Sustainable  Fisheries.  NMFS.  1315  East- 
West  Highway.  Silver  Spring,  MD.  For 
copies  of  the  draft  Environmental 
Assessment/  Regulatory  Impact  Review/ 
Initial  Regulatory  Flexibility  Analysis 
(EA/RIR/IRFA).  contact  JUl  Stevenson  at 
(301)  713-2347  or  write  to  Rebecca 
Lent.  The  locations  of  the  public 
hearings  on  this  proposed  rule  are:  (1) 
The  Seaport  Inn/Starboard  Room.  110 
Middle  Street.  Fairiiaven.  MA  02719; 
and  (2)  NOAA  Building.  SSMC  III. 
Room  4527  (4*  floor).  1315  East-West 
Highway.  Silver  Spring.  MD  20910. 
FOR  FURTHER  MFORMATION  CONTACT:  JiU 
Stevenson  or  Chris  Rogers.  301-713- 
2347;  lax:  301-713  1917. 
StlPPI^MENTARV  MRMMAT10N:  The 
Atlantic  swordfish  fishery  is  managed 
under  the  authority  of  the  Magnuson- 
Stevens  Fishery  Conservation  and 
Management  Act  (Magnuson-Stevens 
Act)  and  the  Atlantic  Tunas  Convention 
Act  (ATCA).  The  fishery  management 
plan  (FMP)  is  implemented  by 
regulations  at  50  CFR  part  630.  This 
fiueiy  is  also  subject  to  the 


requirements  of  the  Endangered  Species 
Act  (ESA)  and  the  Marine  Mammal 
Protection  Act  (MMPA)  due  to 
incidental  take  of  protected  species  by 
driftnet  gear  used  in  this  fishery. 

IntitKluction 

This  proposed  rule  is  intended  to 
reduce  the  take  of  marine  mammals  in 
the  Atlantic  swordfish  fishery.  Observer 
data  and  vessel  logbooks  indicate  that, 
in  the  Atlantic  swordfish  fishery, 
driftnet  gear  results  in  a  significantly 
higher  rate  of  take  of  protected  marine 
mammals  relative  to  other  gear  (i.e., 
pelagic  longline  and  harpoon). 
Additionally,  the  driftnet  fishery  has 
had  takes  of  protected  sea  turtles  (e.g.. 
loggerhead,  leatherback).  The  high  take 
rates  of  protected  species  for  the  fishery 
necessitates  100-percent  observer 
coverage.  Coupled  with  the  limited 
driftnet  swordijBsh  quota  and  a 
corresponding  need  for  real-time  quota 
monitoring,  this  fishery  is  difficult  and 
costly  to  manage. 

In  addition  to  protected  species 
concerns,  NMFS  has  identified  other 
concerns  related  to  the  management  of 
the  driftnet  fishery  for  Atlantic 
swordfish.  First,  on  September  30. 1997. 
NMFS  identified  Atlantic  bluefin  tuna, 
swordfish.  large  coastal  shariu,  Atlantic 
blue  marlin,  and  Atlantic  white  marlin 
(all  species  captured  by  driftnet  gear),  as 
being  overfished.  Second,  the  cost  of 
quota  monitoring  in  the  driftnet  fishery 
is  relatively  high  and  ie  likely  to  become 
higher  in  l^t  of  Atlantic  swordfish 
rebuilding.  Finally,  NMFS  has  concerns 
about  the  potential  for  expanded  use  of 
driftnet  gear  in  the  tuna  and  shark 
fisheries  with  continued  bycatch  of 
swcMdfish  and  protected  species. 

NMFS  has  analyzed  two  alternatives 
regarding  the  bycatch  and  fishery 
management  concerns  as  part  of  the 
draft  EA/RIR/IRFA  accompanying  this 
proposed  rule:  (1)  prohibiting  the  use  of 
driftnet  gear  in  the  Atlantic  swordfish 
fishery  and  (2)  allowing  the  use  of  the 
gear  but  with  various  management 
measures  designed  to  reduce  protected 
species  takes.  Under  Alternative  2. 
NMFS  considered  current  management 
measures  (No  Action),  new  measures 
that  would  include  the  Atlantic 
Offshore  Cetacean  Take  Reduction  Plan 
(AOCTRP)  set  allocation  scheme,  and 
new  measures  that  would  include  a 
marine  mammal  bycatch  limit.  As 
discussed  in  further  detail  in  the  draft 
EA/RIR/IRFA.  the  status  quo  would  not 
address  bycatch  and  cost  of 
management  concerns,  and  the  set 
allocation  scheme  and  protected  species 
limit  would  result  in  a 
disproportionately  high  cost  of 
management  to  NMFS  relative  to  the 


management  of  other  gear  used  in  the 
swordfish  fishery. 

Given  the  high  costs  to  NMFS  of  100- 
percent  observer  coverage,  of  bycatch 
reduction  measures  (see  discussion 
below),  and  of  real-time  quota 
monitoring  for  the  driftnet  fishery. 
NMFS  proposes  to  prohibit  the  use  of 
driftnets  in  the  Atlantic  swordfish 
fishery  and  the  possession  of  Atlantic 
swordfish  on  board  cny  vessel 
possessing  a  driftnet.  If  the  role  is  issues 
as  proposed,  the  swordfish  quota 
previously  allocated  to  the  ^ftnet  gear 
category  (62  FR  55357.  October  24. 
1997)  would  be  made  available  to  other 
directed  fishery  participants  (longline 
and  harpoon  vessels). 

Backgroimd 

In  1985.  the  South  Atlantic  Fishery 
Management  Council  (SAFMC) 
prepared  and  submitted  an  F\a>  for 
Atlantic  swordfish  to  NMFS.  At  that 
time,  there  were  six  driftnet  vessels 
fishing  for  swordfish  in  the  Atlantic 
Ocean  along  the  Northeast  coast.  These 
vessels  tended  to  use  driftnets  as  a 
supplement  to  harpoons  or  pelagic 
longlines.  The  SAFMC  considered 
banning  driftnets  due  to  concerns  over 
undesirable  bycatch;  however,  the  final 
FMP  (50  FR  33952,  August  22. 1985)  did 
not  contain  a  measure  prohibiting 
driftnets  because  insufficient 
infonnation  wras  available  to  warrant  it. 
The  1985  FMP  included  provisions  for 
data  collection  for  all  fishing  gears  and 
procedures  for  restricting  fishing 
practices  that  result  in  an  undesirable 
bycatch  level. 

The  size  of  the  swordfish  driftnet  fleet 
has  expanded  to  about  twice  its  1985 
size.  Since  1985.  NMFS  has 
implemented  a  comprehensive  data 
collection  program  in  the  swordfish 
fishery.  Driftnet  vessel  owners  are 
subject  to  a  100-percent  observer 
coverage  requirement  and  vessel 
permitting  and  reporting.  As  a  result  of 
this  program.  NMFS  has  collected  a 
significant  amount  of  information, 
including  fishing  effoit,  catch  and  size 
composition,  and  rates  of  finfish  and 
protected  species  bycatch. 

The  current  management  program, 
including  reel-time  quota  monitoring 
and  associated  catch  and  closure 
projections,  imposes  a  significant  cost  to 
NMFS.  If  the  driftnet  quota  is  exceeded, 
which  is  possible  due  to  highly  variable 
daily  catch  rates.  NMFS  must  account 
for  the  excess  harvest  by  transferring 
swordfish  quota  fit>m  the  incidental 
catch  category.  If  the  quota  is  not 
reached  in  the  projected  timeframe  (as 
in  1996  and  again  in  1998).  NMFS  must 
evaluate  the  amount  of  remaining  quota 
and  consider  the  feasibility  of  reopening 
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the  driftnet  fishery.  This  involves 
another  round  of  effort  and  catch  rate 
projections  and  the  continued  risk  of 
overharvest.  There  is  also  a  safety  risk 
due  to  the  nature  of  a  brief  derby 
fishery. 

Since  the  swordfish  FMP  was 
submitted  in  1985.  NMFS  with  the  full 
cooperation  of  the  fishermen  has 
employed  various  management 
strategies  to  monitor  swordfish  landings 
in  "real  time"  and  avoid  underharvest 
or  overharvest  of  the  assigned  quota. 
These  strategies  included  placing  NMFS 
staff  on  vessels  to  observe  the  fishery 
and  working  with  the  fleet  via  a  fax 
system  in  which  one  vessel  reported  the 
catch  of  several  vessels.  Despite  the 
efforts  of  NMFS  and  participating 
fishermen,  it  remains  difficult  and 
costly  for  NMFS  to  estimate  real-time 
catch  rates  in  this  fishery. 

MMPA 

Under  MMPA  procedures,  the 
Atlantic  pelagic  driftnet  fishery  has 
been  listed  as  a  Category  I  fishery  since 
1991  due  to  the  frequency  of  incidental 
mortality  and  serious  injury  to  marine 
mammals.  Based  on  1991  through  1995 
ol>server  data  (the  most  recent  data 
considered  for  this  listing),  an  estimated 
282  marine  mammals  were  killed 
annually,  including:  187  common 
dolphins,  25  pilot  whales,  19  offshore 
bottlenose  dolphins,  14  spotted 
dolphins.  13  Risso's  dolphins,  11 
striped  dolphins,  and  10  beaked  whales. 
Data  from  1996  and  1998  (the  fishery 
was  not  permitted  to  operate  in  1997) 
indicate  that  the  magnitude  of  bycatch 
has  not  decreased  in  recent  years. 
Indeed,  during  the  1998  driftnet  fishery, 
mortahty  rates  for  some  marine  mammal 
species  were  twice  those  of  prior  years. 

In  1994,  the  MMPA  was  re- 
authorized, establishing  the  Take 
Reduction  Team  framework.  The 
Atlantic  Offshore  Cetacean  Take 
Reduction  Team  (ACXTTRT)  was  formed 
in  May  1996  to  address  protected 
species  bycatch  by  the  Category  1 
Atlantic  pelagic  fisheries  (i.e.,  driftnet, 
longline.  and  pair  trawl  fisheries  that 
target  highly  migratory  species). 
Observer  data  collected  since  1991 
considered  by  the  AOCTRT  indicate 
that  marine  mammal  interaction  rates 
are  high  in  the  driftnet  fishery  and  that 
effort  has  expanded  since  1985. 

The  AOCTRP  was  submitted  to  NMFS 
in  November.  1996.  In  accordance  with 
section  118(0  of  the  MMPA.  the 
AOCTRP  contained  measures  to  address 
the  bycatch  of  strategic  stocks  of  marine 
mammals.  The  consensus  plan 
recommended  a  broad  range  of 
regulatory  and  non-regulatory  bycatch 
reduction  measures,  including  a  set 


allocation  scheme  to  reduce  the  derby 
natiue  of  the  driftnet  fishery,  time/area 
closures  and  educational  workshops. 
among  others.  Other  take  reduction 
measures  related  to  driftnet  gear  were 
discussed  and  rejected  by  the  AOCTRT 
for  various  reasons. 

NMFS  acknowledges  the  work  of  the 
AOCTRT  and  recognizes  that  all  parties 
participated  in  the  negotiated  meetings 
in  good  faith.  However,  in  light  of 
information  on  the  management  costs  of 
this  fishery  including  AOCTRP 
measures,  the  October  1998  draft  EA/ 
RIR/IRFA  accompanying  this  proposed 
action  considers  a  broader  range  of 
options  for  managing  this  fishery. 

ESA 

In  the  driftnet  fishery  for  Atlantic 
swordfish,  take  of  endangered  species 
has  been  an  ongoing  concern. 
Endangered  marine  mammal  takes  in 
the  driftnet  fishery  from  1991  through 
1995  include  one  right  whale,  one 
humpback  whale,  and  one  sperm  whale. 
In  addition,  an  estimated  36  endangered 
sea  turtles  were  killed  iwm  1991 
through  1995  in  the  driftnet  fishery, 
including  1  Kemp's  ridley.  28 
leatherback,  and  7  loggerhead  sea 
turtles.  Furthermore,  observer  data 
indicate  that  driftnet  vessels  also  took 
endangered  green  turtles  during  the 
1998  swordfish  fishery.  In  fact,  the 
green  turUe  take  in  1998  met  the  level 
authorized  by  an  Incidental  Take 
Statement  (ITS)  developed  for  the 
highly  migratory  species  driftnet  and 
pelagic  longline  fisheries  before  the 
swordfish  quota  was  reached. 
Continued  fishing  would  have  risked 
green  turtle  takes  above  levels 
authorized  by  the  ITS. 

NMFS  has  responded  to  this  ongoing 
concern  through  a  series  of  management 
activities.  On  September  25, 1996, 
NMFS  reinitiated  consultation  under 
section  7(a)  of  the  ESA  on  the  Atlantic 
tuna,  swordfish,  and  shark  fisheries. 
While  this  consultation  was  under  way. 
an  emergency  fishery  closure  was 
implemented  covering  the  semiannual 
subquota  period  of  December  1, 1996, 
through  May  29. 1997  (61  FR  64486, 
December  5, 1996)  to  ensure  that  no 
irreversible  and  irretrievable 
commitment  of  resources  was  made. 

On  May  29. 1997,  NMFS  issued  a 
Biological  Opinion  (BO)  that  concluded 
that  the  operation  of  the  driftnet 
segment  of  the  Atlantic  swordfish, 
tunas,  and  shark  fisheries  is  likely  to 
jeopardize  the  continued  existence  of 
the  northern  right  whale.  The  BO 
identified  two  possible  alternatives  for 
avoiding  jeopardy:  (1)  implementing  the 
driftnet  measures  of  the  AOCTRP 
(recommendations  to  eliminate  the 


derby  fishery  through  set  allocation, 
time/area  closures,  100-percent 
oljserver  coverage)  and  Atlantic  Large 
Whale  Take  Reduction  Plan 
(recommendations  for  time/area 
clostues,  100  percent  observer  coverage) 
and  (2)  prohibiting  the  use  of  driftnet 
gear  in  die  swordfish,  timas.  and  sha~k 
fisheries,  in  all  areas  and  at  all  limes. 
The  emergency  closure  was  txteuJed 
from  May  29  through  November  26. 
1997  (62  FR  30775,  June  5, 1997),  or 
until  a  preferred  option  to  avoid  the 
likelihood  of  jeopardy  could  be 
identified  and  implemented. 

On  August  12, 1997,  NMFS  remitiated 
consultation  on  the  Atlantic  pelagic 
fishery  due  to  new  information 
regarding  the  implementation  of 
conservation  measures  to  protect 
northern  right  whales  and  due  to  recent 
information  on  mortality  and 
recruitment  of  the  right  whale 
population  and  on  common  dolphin 
abundance.  An  amended  BO,  issued  on 
August  29, 1997.  concluded  that  the 
potential  exists  for  further 
entanglements  of  endangered  species  in 
driftnet  gear  during  the  winter  fishery 
and  part  of  the  traditional  summer 
fishery.  The  geographic  distribution  of 
right  whales  is  close  to.  or  overlaps 
with,  the  area  of  operation  of  the 
Atlantic  driftnet  fishery  during  that  part 
of  the  year.  The  BO  identified  an 
additional  alternative  for  avoiding 
jeopardy  to  right  whales,  which 
included  expanded  time/area  closures 
and  100  percent  observer  coverage  for 
driftnet  vessels  targeting  swordfish  and 
timas  only.  Concerns  about  bycatch  of 
right  whales  in  the  Atlantic  shark 
driftnet  fishery  were  addressed  under 
separate  regulations  implementing  the 
Atlantic  Large  Whale  Take  Reduction 
Plan  (62  FR  39157,  )uly  22, 1997.) 

Due  to  the  time  required  to  evaluate 
the  reasonable  and  prudent  alternatives, 
NMFS  issued  a  rule  under  the  authority 
of  the  ESA  (62  FR  63467.  December  1, 

1997)  to  implement  the  time/area 
closure  identified  in  the  BO  (for  the 
period  November  27, 1997.  to  |uly  31. 

1998)  in  order  to  reduce  the  likelihood 
of  interactions  with  right  whales. 
However,  the  time/area  closure 
implemented  under  the  ESA  rule  was 
not  deemed  sufficient  to  protect  all 

.  marine  mammal  stocks  that  interact 
with  driftnet  gear  and  was  issued  as  a 
temporary  rule  which  expired  on  )uly 
31. 1998. 

Further  observer  data  from  the  1998 
fishing  season  indicate  that  driftnet 
vessels  took  the  limit  of  green  turtles 
authorized  by  the  ITS  before  the 
swordfish  quota  was  reached.  Although 
1998  swordfish  driftnet  quota  remains. 
NMFS  subsequently  decided  not  to 
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reopen  the  fishery  due  to  concerns 
about  bycatch  of  protected  s{>ecies, 
particularly  endangered  sea  turtles. 

Management  Issues 

Information  collected  since  the 
implementation  of  the  Atlantic 
Swordfish  FMP  has  allowed  NMFS  to 
assess  the  costs  of  alternatives  for 
managing  the  driftnet  segment  of  the 
swordfish  fishery. 

The  driftnet  sector  of  this  fishery 
requires  relatively  high  management 
costs  because  of  necessary  bycatch 
reduction  measures,  observer  coverage 
requirements,  and  the  demands  of  real- 
time quota  monitoring.  The  driftnet 
sector  of  the  swordfish  fishery  was 
allocated  2  percent  of  the  annual  North 
Atlantic  swordfish  in  1998. 
Approximately  10  to  12  vessels 
participate  each  year  in  this  fishery,  and 
it  typically  lasts  7  to  14  days  depending 
on  the  number  of  vessels  and  catch 
rates. 

Management  costs  for  decreasing  the 
high  rate  of  protected  species  takes  in 
this  relatively  small  driftnet  fishery 
were  estimated  under  each  alternative. 
These  estimates  indicate  the  relative 
cost  of  implementing  and  enforcing 
each  alternative.  The  analysis  also 
includes  additional  management 
measures  (e.g.,  vessel  monitoring 
systems,  industry-funded  observers)  in 
the  set  allocation  scheme  and  marine 
mammal  bycatch  limit  alternatives,  with 
the  intent  of  reducing  NMFS' 
management  costs  as  much  as  possible. 

Annual  management  cost  estimates 
for  implementing  the  alternatives 
ranged  from  $133,500  per  year 
(prohibiting  driftnets)  to  more  than  Si 
million  (set  allocation)  for  initial  year 
implementation  costs.  Significant 
recurring  costs,  ranging  from  $60,000  to 
$904,600,  were  also  estimated  for  all 
alternatives.  Recurring  costs  of  gear 
prohibition  are  minimal.  While  initial 
and  recurring  costs  to  NMFS  could  be 
significantly  reduced  by  having  vessel 
operators  fund  both  a  vessel  monitoring 
system  and  an  observer  program,  these 
would  still  be  costs  borne  by  the 
economy  in  harvesting  swordfish  with 
driftnets,  and  therefore,  would  reduce 
the  net  economic  benefit  of  this  fishery. 
A  more  detailed  presentation  of 
management  costs  is  available  in  the 
Draft  EA/RIR/IRFA  (See  AOORESSCS). 

The  preferred  alternative  of 
prohibiting  driftnet  gear  is  estimated  to 
nave  the  lowest  management  cost  of  any 
of  the  alternatives  considered  and 
would  be  the  most  easily  enforced, 
requiring  minor  at-sea  and  dockside 
monitoring.  It  would  also  be  tha  most 
eftsctive  at  reducing  marine  mammal 
takes.  The  only  costs  of  implementing 


this  alternative  after  the  first  year  would 
be  the  enforcement  of  the  no-retention 
measure  for  swordfish  on  driftnet 
vessels. 

Costs  of  managing  the  driftnet  fishery 
under  each  alternative  relative  to  the 
gross  ex- vessel  revenues  of  the 
swordfish  quota  were  examined  and 
compared  to  the  costs  of  managing  the 
pelagic  longline  fishery  under  status 
quo.  The  cost  of  managing  the  driftnet 
fishery  under  the  preferred  alternative  is 
49  percent  of  the  gross  ex-vessel 
revenues  of  the  swordfish  driftnet  quota 
in  the  first  year.  Costs  are  minimal  in 
subsequent  years.  Costs  under  other 
alternatives  range  from  73  percent  to 
over  2.5  times  the  ex-vessel  value  of  the 
swordfish  quota. 

In  contrast,  the  costs  to  manage  the 
pelagic  longline  fishery  amount  to  47 
percent  of  the  gross  ex-vessel  revenue  of 
the  swordfish  longline/harpoon  quota 
under  status  quo  management  meaisures. 
The  pro[>osed  action  would  greatly 
reduce  the  cost  of  management  relative 
to  harvesting  the  allocated  swordfish 
quota. 

Conclusion 

Currently,  driftnets  are  not  commonly 
used  to  target  Atlantic  timas  although  a 
few  driftnet  trips  targeted  timas  in  1997 
and  1998.  NMFS  does  not  have 
sufficient  information  about  the  tima 
driftnet  fishery  (with  either  large  or 
small  mesh  nets)  to  evaluate  the  level  of 
impact  from  vessels  that  may  convert  to 
tima  driftnetting  as  a  result  of  this 
prohibition  in  the  swordfish  fishery. 
However,  based  on  trips  taken  in  1997 
and  1996  that  targeted  tunas,  NMFS 
believes  it  is  unlikely  that  many 
swordfish  driftnet  boats  will  convert  to 
tuna  fishing  in  response  to  a  prohibition 
in  the  swordfish  fishery. 

NMFS  is  ciirrently  developing  a 
fishery  management  plan  for  timas,  . 
sharks,  and  swordfish  to  replace 
existing  fishery  management  plans  for 
Atlantic  sharks  and  swordfish. 
Management  measures  to  address 
expansion  of  driftnet  activities  in  the 
shark  and  tuna  fisheries  are  being 
considered  in  the  development  of  that 
fishery  management  plan.  In  the  short 
term,  this  proposed  action  should 
fcirther  reduce  the  potential  of  using 
driftnet  gear  to  target  timas  by 
eliminating  the  swordfish  incidental 
catch  allowance  for  any  driftnet  vessel, 
regardless  of  taiset  species. 

In  sum,  NMFS  selected  the 
prohibition  of  driftnets  for  Atlantic 
swordfish  as  the  preferred  alternative 
l>ecause  it  appropriately  meets  the 
objectives  of  the  Magnuson-Stevens  Act 
and  has  the  greatest  likelihood  of 
reducing  bycatch  of  marine  mammals 


and  of  reducing  the  costs  of 
management  incurred  by  NMFS  of  this 
fishery. 

Classification 

This  proposed  rule  is  pubUshed  under 
the  authority  of  the  Magnuson-Stevens 
Act.  16  U.S.C.  1801  et  seq.,  and  ATCA, 
16  U.S.C.  971  et  seq. 

NMFS  has  concluded  that  this 
proposed  rule  to  prohibit  the  use  of 
driftnet  gear  in  the  Atlantic  swordfish 
fishery  would  have  a  significant 
economic  impact  on  a  substantial 
nimiber  of  small  entities.  Accordingly, 
an  initial  regulatory  flexibility  analysis 
has  been  prepared. 

The  initial  regulatory  flexibility 
analysis  assumes  that  fishermen,  during 
the  time  they  would  normally  fish  for 
swordfish  with  a  driftnet,  would:  (1) 
transfer  fishing  effort  into  the  longline/ 
harpoon  category  in  order  to  take 
advantage  of  the  transferred  swordfish 
quota  frt>m  the  driftnet  category,  (2)  fish 
for  other  species  with  other  fishing 
gears,  (3)  use  driftnets  for  other  highly 
migratory  species,  or  (4)  exit 
commercial  fishing.  Seventeen  driftnet 
vessels  were  considered  to  be  the 
universe  of  affected  small  entities  in  this 
analysis.  Under  the  preferred 
alternative,  each  of  these  scenarios 
results  in  greater  than  a  5-percent 
decrease  in  gross  revenues  for  more  than 
20  percent  of  the  affected  entities,  or 
would  cause  greater  than  2  percent  of 
the  affected  entities  to  be  forced  to  cease 
operations.  Therefore,  regardless  of 
which  activity  any  individual  driftnet 
fisherman  pursues  should  the  proposed 
action  be  implemented,  the  RFA 
thresholds  for  significant  impact  are 
expected  to  be  exceeded. 

The  other  alternatives  considered 
include  the  status  quo,  a  set  allocation 
scheme  to  reduce  the  derby  nature  of 
the  fishery  (with  associated  measures), 
and  a  marine  mammal  bycatch  limit 
(with  associated  measures).  These 
alternatives  may  have  lesser  economic 
impacts  on  the  driftnet  participants: 
however,  none  of  those  alternatives 
guarantee  reduced  takes  of  marine 
mammals  and.  further,  do  not  eliminate 
such  fishery  management  concerns  as 
the  increasing  costs  to  manage  this 
limited  fishery.  F\irther.  the 
management  costs  of  the  preferred 
alternative  relating  to  the  value  of  the 
swordfish  gear  quota  compares 
favorably  with  the  costs  of  managing  the 
pelagic  longline  fishery.  The  RIR 
provides  fiuther  discussion  of  the 
economic  effects  of  all  the  alternatives 
considered. 

The  proposed  action  would  not 
impose  any  additional  reporting  or 
recordkeeping  requirements. 
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NMFS  reinitiated  formal  consultation 
for  all  Highly  Migratory  Species 
commercial  fisheries  on  September  25, 

1996,  and  again  on  August  12.^97, 
under  section  7  of  the  ESA.  In  BOs 
issued  on  May  29,  1997,  and  August  29, 

1997,  NMFS  concluded  that  operation 
of  the  harpoon  fishery  is  not  likely  to 
adversely  affect  the  continued  existence 
of  any  endangered  or  threatened  species 
under  NMFS  jurisdiction  and  that 
operation  of  the  longline  fishery  may 
adversely  affiect.  but  may  not  jeopardize, 
the  continued  existence  of  any 
endangered  or  threatened  species  imder 
NMFS  jurisdiction.  Conversely,  it  was 
concluded  that  driftnet  fishing  for 
swordfish  in  the  Northeast  and  Mid- 
Atlantic  and  for  sharks  in  the  Southeast 
jeopardized  the  continued  existence  of 
the  northern  right  whale.  A  temporary 
rule  imder  the  authority  of  the  ESA 
implemented  time/area  closures  for 
driftnet  gear  in  the  northeast  as  an 
interim  measiu«.  Another  rulemaking 
implemented  a  take  reduction  plan  for 
Atlantic  large  whales  in  the  southeast 
United  States  under  the  MMPA.  This 
proposed  rule,  if  implemented,  would 
further  reduce  the  likelihood  of 
interactions  between  driftnet  gear  and 
northern  right  whales. 

This  proposed  rule  has  been 
determined  to  be  not  significant  for 
purposes  of  E.O.  12866.  Comments  on 
this  proposed  rule  are  invited  and  will 
be  accepted  if  received  by  December  14, 
1998. 

List  of  Subjects  in  50  CFR  Part  630 

Fisheries,  Fishing,  Reporting  and 
recordkeeping  requirements.  Treaties. 

Dated:  October  15. 1998. 
Rolland  A.  Scfamitten. 

Assistant  Administrator  for  Fisheries, 
National  Marine  Fisheries  Service. 
For  the  reasons  set  out  in  the 
preamble,  50  CFR  part  630,  is  proposed 
to  be  amended  as  follows: 

PART  630-ATLANTIC  SWORDFISH 
FISHERY 

1.  The  authority  citation  for  part  630 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1801  et  seq.  and  16 
U.S.C  971  et  seq. 

Seaaa    [Amended] 

2.  In  §630.3,  parapgraph  (b)  is 
amended  by  removing  the  words  "or 

gillnet". 

3.  hi  §630.7,  paragraphs  (p),  (s),  and 
(t)  are  revised,  and  paragraphs  (bb)  and 
(cc)  are  redesignated  as  paragraphs  (aa) 
and  (bb)  respectively,  to  read  as  follows: 

S63a7    Prohibitions. 


(p)  Fish  for  Atlantic  swordfish  with  a 
driftnet  or  possess  an  Atlantic  swordfish 
on  board  a  vessel  with  a  driftnet  on 
board,  as  specified  in  §  630.22. 

(s)  During  a  closure  of  the  directed 
fishery  under  §  630.25(a)(1)  or  (b),  on 
board  a  vessel  using  or  having  on  board* 
the  specified  gear,  fish  for  swordfish.  or 
possess  or  land  swordfish  in  excess  of 
the  bycatch  limits,  as  specified  in 
§  630.25(c). 

(t)  On  board  a  vessel  using  or  having 
on  board  gear  other  than  longline  or 
harpoon,  fish  for  swordfish,  or 
possessing  or  landing  swordfish  in 
excess  of  Uie  bycatch  limit,  as  specified 
in  §  630.25(d). 

4.  Section  630.22  is  revised  to  read  as 
follows: 


December  1, 1998,  through  May  31, 

1999. 

(2)  The  aimual  directed  fishery  quota 
for  the  North  Atlantic  swordfish  stock 
for  the  period  June  1, 1999,  through  May 
31.  2000.  is  2.033.2  mt  dw.  The  quota 
is  divided  into  two  equal  semiannual 
quotas  of  996.5  mt  dw,  one  for  the 
period  June  1  through  November  30, 
1999,  and  the  other  for  the  period 
December  1, 1998.  through  May  31. 


163022 

No  driftnet  may  be  used  to  fish  for 
swordfish  from  the  north  or  south 
Atlantic  swordfish  stocks.  An  Atlantic 
swordfish  may  not  be  possessed  on 
board  or  harvested  from  a  vessel  using 
or  having  on  board  a  driftnet. 

5.  hi  §630.24.  paragraphs  (a)(1),  (b)(1). 
(b)(2),  and  (e)(1)  are  revised,  and 
paragraphs  (a)(3)  and  (f)  are  removed  to 
read  as  follows: 

f630^4    Quotas. 

(a)  Applicability.  (1)  A  swordfish 
harvested  bom  the  North  Atlantic 
swordfish  stock  by  a  vessel  of  the 
United  States  other  than  one 
participating  in  the  recreational  fishery 
is  counted  against  the  directed-fishery 
quota  or  the  bycatch  quota.  A  swordfish 
harvested  by  longline  or  harpoon  and 
landed  before  the  effective  date  of  a 
closiue  for  that  gear,  pursuant  to 
§  630.25(a)(1).  is  counted  against  the 
directed-fishery  quota.  After  a  closure,  a 
swordfish  landed  by  a  vessel  using  or 
possessing  gear  for  which  a  bycatch  is 
allowed  under  §  630.25(c)  is  counted 
against  the  bycatch  allocation  specified 
in  paragraph  (c)  of  this  section. 
Notwithstanding  the  above,  a  swordfish 
harvested  by  a  vessel  using  or 
possessing  gear  other  than  longUne, 
harpoon,  or  rod  and  reel  is  counted 
against  the  bycatch  quota  specified  in 
paragraph  (c)  of  this  section  at  all  times. 

(b)  Directed-fishery  quotas.  (1)  The 
annual  directed  fishery  quota  for  the 
North  Atlantic  swordfish  stock  for  the 
period  June  1. 1998.  through  May  31. 
1999.  is  2.098.6  mt  dw.  The  allocation 
is  divided  into  two  equal  semiaimual 
quotas  of  1.028.5  mt  dw.  one  for  the 
period  June  1  through  November  30, 
1998,  and  the  other  for  the  period 


2000. 

•  •        •         •         • 

(e)  Inseason  adjustments.  (1)  NMFS 
may  adjust  the  December  1  through  May 
31  semiannual  directed  fishery  quota  to 
reflect  actual  catches  during  the  June  1 
through  November  30  semiannual 
period,  provided  that  the  12-month 
directed-fishery  quota  is  not  exceeded. 

•  •        •         •         • 

6.  In  §630.25,  the  section  heading  and 
paragraphs  (a)(1)  and  (c),  and  the 
introductory  text  to  paragraph  (d)  are 
revised  to  read  as  follows: 


163025 


and  incktantsi  caich 


(a)  Notification  of  a  closure.  (1)  When 
the  directed-fishery  annual  or 
semiannual  quota  specified  in  §630.24 
is  reached ,*or  is  projected  to  be  reached. 
NMFS  will  publish  notification  in  the 
Federal  Register  closing  the  directed- 
fishery  for  fish  from  the  North  Atlantic 
swordfish  stock  or  from  the  South 
Atlantic  swordfish  stock,  as  appropriate. 
The  effective  date  of  such  notification 
will  be  at  least  14  days  after  the  date 
such  notification  is  filed  at  the  Office  of 
the  Federal  Register.  The  closure  %vill 
remain  in  eflect  until  additional 
directed-fishery  quota  becomes 
available. 
•        •        •        •        • 

(c)  Bycatch  limits  during  a  directed- 
fishery  closure.  (1)  During  a  closure  of 
the  directed  fishery,  aboard  a  vessel 
using  or  having  aboard  a  longline  and 
not  having  alxiard  harpoon  gear — 

(i)  A  person  may  not  fish  Tor 
swordfish  from  the  North  Atlantic 
swordfish  stock:  and 

(ii)  No  more  than  15  swordfish  per 
trip  may  be  jKJSsessed  in  the  North 
Atlantic  Ocean,  including  the  Gulf  of 
Mexico  and  Caribbean  Sea.  north  of  5 
degrees  N.  lat..  or  landed  in  an  Atlantic. 
Gulf  of  Mexico,  or  Caribbean  coasUl 
state.  The  Assistant  Administrator  may 
modify  or  change  the  bycatch  limits 
upon  pubUcation  of  notice  in  the 
Federal  Register  pursuant  to  the 
requirements  and  procedures  in 
paragraph  (a)(1)  of  this  section.  Changes 
in  the  bycatch  Umits  will  be  baaed  upon 
the  length  of  the  directed  fishery  closure 
as  well  as  the  estimated  catch  per  vessel 
in  the  non-directed  fishery. 
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(2)  During  a  closure  of  the  directed 
fishery,  aboard  a  vessel  using  or  having 
aboard  harpoon  gear — 

(i)  A  person  may  not  fish  for 
swordfish  from  the  North  Atlantic 
swordfish  stock;  and 

(ii)  No  swordfish  may  be  possessed  in 
the  North  Atlantic  Ocean,  including  the 
Gulf  of  Mexico  and  Caribbean  Sea.  north 
of  5*  N.  latitude,  or  landed  in  an 
Atlantic,  Gulf  of  Mexico,  or  Caribbean 
coastal  state. 

(d)  Bycatch  limits  in  the  non-directed 
fishery.  On  board  a  vessel  using  or 
having  on  board  gear  other  than 
harpoon  or  longlbie,  other  than  a  vessel 
in  the  recreational  fishery— 
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This  section  o(  the  FEDERAL  REGISTER 
contains  documents  other  ttian  rules  or 
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examples  of  documents  appearing  in  this 
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DEPARTMENT  OF  AGRICULTURE 
Offic*  of  th«  Secrelary 

Special  Provisions  for  Canadian  Fresh 
Frutt  and  Vogatabia  Imports  Under  the 
North  American  Free  Trade  Agreement 

agency:  Office  of  the  Secretary.  USDA. 
ACTION:  Notice  of  determination  of 
existence  of  conditions  necessary  for 
imposition  of  temporary  duty  on 
cucumbers  from  Canada. ^^^ 

SUMMARY:  As  required  by  section  301(a) 
of  the  United  States-Canada  Free-Trade 
Agreement  Implementation  Act  of  1988, 
as  amended  by  the  North  American  Free 
Trade  Agreement  Implementation  Act 
("FTA  Implementation  Act"),  this  is  a 
notification  that  the  Secretary  of 
Agricultiire  has  determined  that  the 
necessary  conditions  exist  with  respect 
to  United  States  acreage  and  import 
price  criteria  for  cucumbers  classifiable 
to  subheadings  070700  of  the 
Harmonized  Tariff  Schedule  of  the 
United  States  (HTS)  imported  bom 
Canada  to  permit  the  Secretary  to 
consider  recommending  to  the  President 
the  imposition  of  a  temporary  duty 
("snapback  duty")  by  the  United  SUtes 
pursuant  to  section  301(a)  of  the  FTA 
Implementation  Act,  implementing 
Article  702  of  the  United  States-Canada 
Free-Trade  Agreement,  Special 
Provisions  for  Fresh  Fruits  and 
Vegetables,  as  incorporated  by  reference 
and  made  a  part  of  the  North  American 
Free  Trade  Agreement  (NAFTA) 
pursuant  to  Annex  702.1,  paragraph  1  of 
NAFTA. 

FOR  FURTHER  INFORMATION  CONTACT: 
Brian  Grunenfelder,  Horticultural  & 
Tropical  Products  Division,  Foreign 
AgricultiUBl  Service,  U.S.  Department  of 
Agriculture,  Washington.  DC  20250- 
1049  or  telephone  at  (202)  720-3423. 
SUPPLEMENTARY  INFORMATION:  The  FTA 
Implementation  Act.  in  accordance  with 
the  NAFTA,  authorizes  the  imposition 
of  a  temporary  duty  (snapback)  for  a 


limited  group  of  fresh  fruits  and 
vegetables  from  Canada  when  certain 
conditions  exist.  Cucumbers,  classified 
under  subheadings  070700  of  the  HTS. 
is  a  good  subject  to  the  snapback  duty 
provision. 

Under  section  301(a)  of  the  FTA 
Implementation  Act,  two  conditions 
must  exist  before  imposition  by  the 
United  States  of  a  snapback  duty  can  be 
considered.  First,  the  import  price  of  a 
covered  Canadian  fruit  or  vegetable,  for 
each  of  five  consecutive  working  days, 
must  be  less  than  ninety  percent  of  die 
corresponding  five-year  average 
monthly  import  price.  This  price  for  a 
particular  day  is  the  average  import 
price  of  a  Canadian  fresh  fruit  or 
vegetable  imported  into  the  United 
States  &x>m  Canada,  for  the  calendar 
month  in  which  that  day  occurs,  in  each 
of  the  5  preceding  years,  excluding  the 
years  with  the  hi^est  and  lowest 
monthly  averages. 

Second,  the  planted  acreage  in  the 
United  States  for  the  like  fruit  or 
vegetable  must  be  no  higher  than  the 
average  planted  acreage  over  the 
preceding  five  years,  excluding  the 
years  with  the  highest  and  lowest 
acreage. . 

From  August  3-7. 1998.  the  price 
conditions  with  respect  to  cucumbers 
were  met. 

The  most  recent  revision  of  planted 
acreage  for  cucvunbers  shows  that  this 
year's  planted  acreage  is  below  the 
planted  acreage  over  the  preceding  five 
years,  excludhig  the  years  with  the 
highest  and  lowest  planted  acreages. 

Issued  at  Washington.  D.C  tlie  13  day  of 
October.  1998. 
Dan  GUckman, 
Secretary  of  Agriculture. 
(FR  Doc.  98-28070  Filed  10-19-98: 8:45  am] 
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COMMISSION  ON  CIVIL  RIGHTS 

Notice  of  Cancellatton  of  Public 
MsaUng  of  the  Alaska  Advisory 
Committee 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  rules  and 
regulations  of  the  U.S.  Commission  on 
Qvil  Rights,  that  a  meeting  of  the 
Alaska  Advisory  Committee  to  the 
Commission  which  was  to  convene  at 
1:00  p.m.  and  ad)Oum  at  3:00  p.m.  on 
Thursday.  October  15. 1998  has  been 


canceled.  The  notice  originally 
published  in  the  Federal  R^iater  on 
Thursday.  August  27, 1998.  vol.  63.  no. 
166.  p.  45795. 

Persons  desiring  additional 
information  ^ould  contact  Thomas  V. 
Pilla.  Acting  Director  of  the  Western 
Regional  Office.  213-894-3437  (TDD 
213-894-3435). 

Dated  at  Washington,  DC,  October  14. 
1998. 
Stephanie  Y.  Moofe. 

General  Counsel. 

IFR  Doc.  98-28016  Filed  10-14-98;  4:22  pml 

■UMO  ooof  sm-»i-r 


COMMISSION  ON  CIVIL  RIQHTS 

Agenda  and  Notice  of  Public  Meeting 
of  the  Callfomla  Advisory  CommltiM 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  rules  and 
regulations  of  the  U.S.  Commission  on 
Civil  Rights,  that  a  meeting  of  the 
California  Advisory  Committee  to  the 
Commission  will  convene  at  9  a.m.  and 
adjourn  at  12  p.m.  on  November  7, 
1998.  at  the  Plump  Jack  Valley  Inn.  1920 
Squaw  Valley  Road.  Olympic  Valley, 
CaUfomia  96146.  The  purpose  of  the 
meeting  is  to  review  a  report  and  plan 
the  next  project. 

Persons  desiring  additional 
information,  or  planning  a  presentation 
to  the  Committee,  should  contact 
Thomas  Pilla.  Acting  Director  of  the 
Western  Regional  Office.  213-894-3437 
(TDD  213-894-3435).  Hearing-impaired 
persons  who  will  attend  the  meeting 
and  require  the  services  of  a  sign 
language  interpreter  should  contact  the 
Regional  Office  at  least  ten  (10)  working 
days  before  the  scheduled  date  of  the 
meeting. 

The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  rules 
and  regulations  of  the  Commission. 

Dated  at  Washington.  DC.  October  9, 1998. 
Carol-Lee  Hurley, 

Chief.  Regional  Programs  Coordination  Unit 
IFR  Doa  98-27996  Filed  10-19-98;  8:45  am) 
aaxMO  oooc  siM-ai-r 
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DEPARTMENT  OF  COMMERCE 

NatkNial  Institute  of  Standards  and 
Technology 

Judgas  Panel  of  ttte  Malcolm  Baldrlge 
National  Quality  Award 

agency:  National  Institute  of  Standards 

and  Technology.  Department  of 

Commerce. 

ACTION:  Notice  of  closed  meeting. 

SUMMARY:  Piu^uant  to  the  Federal 
Advisory  Committee  Act,  5  U.S.C.  app. 
2.  notice  is  hereby  given  that  the  Judges 
Panel  of  the  Malcolm  Baldrige  National 
Quality  Award  will  meet  on:  Monday, 
November  9, 1998,  from  9:00  a.m..  to 
5:30  p.m.;  Tuesday,  November  10. 1998. 
from  8:00  a.m.  to  5:30  p.m.;  Wednesday. 
November  11.  1998.  from  8:00  a.m.  to 
5:30  p.m.;  and  Thursday,  November  12. 
1998,  from  8:00  a.m.  to  3:00  p.m.  The 
Judges  Panel  is  composed  of  nine 
members  prominent  in  the  field  of 

Juality  management  and  appointed  by 
le  Secretary  of  Commerce.  The  Panel's 
agenda  includes  reviewing  the  1998 
award  process  and  final  judging  of  1998 
applicants,  including  a  review  of  each  of 
the  1998  site  visits.  The  review  process 
involves  examination  of  records  and 
discussions  of  applicant  data,  and  will 
be  closed  to  the  public  in  accordance 
with  Section  552b{c)(4)  of.Title  5. 
United  States  Code. 
DATES:  The  meeting  will  convene 
November  9. 1998.  at  9:00  a.m.  and 
adjourn  at  3:00  p.m.  on  November  12, 
1998. 

ADDRESSES:  The  meeting  will  be  held  at 
the  National  Institute  of  Standards  and 
Technology.  Administration  Building 
Conference  Room.  Gaithersburg. 
Maryland  20899. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Harry  Hertz.  Director.  National  Quality 
Pro-am.  National  Institute  of  Standards 
and  Technology,  Gaithersburg,  MD 
20899,  telephone  number  301-975- 
2361. 

SUPPLEMENTARY  INFORMATION:  The 
Assistant  Secretary  for  Administration, 
with  the  concurrence  of  the  General 
Counsel,  formally  determined  on  April 
30, 1998,  that  the  meeting  of  the  judges 
Panel  will  be  closed  pursuant  to  Section 
10(d)  of  the  Federal  Advisory 
Committee  Act.  5  U.S.C.  app.  2,  section 
10(d)  for  those  portions  of  the  meeting 
which  involve  examination  of  records 
and  discussion  of  matters  mentioned 
above,  may  be  closed  to  the  public  in 
accordance  with  section  552b(c)(4)  of 
Title  5,  United  States  Code,  since  diose 
portions  of  the  meeting  are  likely  to 
disclose  trade  secrets  and  commercial  or 
financial  information  obtained  &t>m  a 


person  which  is  privileged  or 
confidential. 

Dated:  October  14.  1998. 
Robert  E.  Hebner, 
Acting  Deputy  Director. 
|FR  Doc.  96-28122  Filed  10-19-98;  8:45  am| 
aauNQ  oooc  jsio-ij-m 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

P.O.  101398A] 

Western  Pacific  Fishery  Management 
Council;  Public  Meeting 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Notice  of  public  meeting. 

summary:  The  Western  Pacific  Fishery 
Council  (Council)  will  hold  its  70th 
meeting  of  its  Scientific  and  Statistical 
Committee  (SSC)  in  Honolulu,  HI. 
DATES:  The  SSC  meeting  will  be  held  on 
November  11-13, 1998.  &t>m  8:30  a.m. 
to  5:00  p.m.,  each  day. 
ADDRESSES:  The  70th  SSC  meeting  will 
be  held  at  the  Council  office  conference 
room,  1164  Bishop  St.,  Suite  1400, 
Honolulu.  HI;  telephone:  808-522-8220. 

Council  address:  Western  Pacific 
Fishery  Management  Council.  1164 
Bishop  St.,  Suite  1400.  Honolulu.  HI 
96813. 

FOR  FURTHER  INFORMATION  CONTACT: 
ICitty  M.  Simonds,  Executive  Director; 
telephone:  808-522-6220. 
SUPPLEMEKFARY  INFORMATION:  The  SSC 
will  discuss  and  may  make 
recommendations  to  the  Council  on  the 
following  agenda  items.  The  order  in 
which  agenda  items  will  be  addressed 
can  change. 


C.  Ecosystem  ft  Habitat  issues 

1.  Comments  on  Draft  Environmental 
Impact  Statement  (DEIS)  for  Farallon  de 
Mendinilla,  Commonwealth  of  the 
Northern  Mariana  Islands  (CNMI); 

2.  Other  issues/activities;  and 

3.  Development  of  Coral  Reef 
Ecosystem  FMP,  including  goals  and 
objectives,  draft  outline,  proposed 
initial  regulations,  and  research  and 
assessment  needs. 

Thursday,  November  12,  1998,  8:30  a.m. 

Presentation:  "Linear  programming 
model  of  Hawaii's  multifishery" 

D.  Pelagic  FMP  issues 

1.  2nd/3rd  quarter  1998  longline 
fishery  report  (for  Hawaii  and  American 
Samoa); 

2.  Research  ft  issues  update: 
Secretariat  of  the  Pacific  Commimity- 
Oceanic  Fisheries  Program  (SPC-OFP), 
Inter-American  TropiuJ  Tuna 
Commission  (lATTC); 

3.  NMFS  review  of  area  closure 
framework  measure  for  American 
Samoa: 

4.  Outline  for  a  comprehensive  data 
amendment: 

5.  Blue  marlin  management  options; 

6.  Bigeye  tagging  workshop  outputs; 

7.  Protected  species  interactions/Food 
and  Agricultural  Organization  (FAO) 
Expert  Consultations,  considering:  3rd 
quarter  1998  turtle  takes  and  research, 
1998  bird  takes,  bird  mitigation  project 
and  population  dynamics  workshop, 
and  reports  of  FAO  Rome  meeting  for 
shark,  birds  and  capacity; 

8.  Sharks,  including  finning  update 
and  research  initiatives: 

9.  Asia  Pacific  Economic  Cooperation 
(APEC)  meeting  -  Honolulu  -  October; 
and 

10.  Upcoming  meetings:  Interim 
Scientific  Committee  (ISC)  -  Honolulu  - 
January,  and  Fourth  Multilateral  Hi^ 
Level  Conference  (MHLC4)  -  Honolulu  - 
February. 


Wednesday,  November  11,  1998,  8:30         Wednesday,  November  13. 1998,  8:30 


a.m. 

A.  Precious  corals  fishery    « 
management  plan  (FMP)  issues 

1.  Status  of  fishery;  and 

2.  Findings  of  recent  research  in  the 
Northwestern  Hawaiian  Islands. 

B.  Crustaceans  FMP  issues 
(Northwestern  Hawaiian  Islands  (NWHI) 
lobster  fishery) 

1.  Update  on  the  1998  commercial 
fishing  season; 

2.  Results  from  the  1998  research 
cruise; 

3.  Status  of  NMFS  tagging  project;  and 

4.  Status  of  draft  regulatory  measure 
for  bank-specific  harvest  guidelines. 

Presentation:  "Guidelines  for  limited 
entry  programs" 


a.in. 

E.  Bottomfish  FMP  issues 

1.  Status  of  onaga.  ehu  and  hapuupuu, 
and  request  to  NMFS  to  remove  from 
overfished  list; 

2.  Status  of  Hawaii  Institute  of  Marine 
Biology  (HIMB)  and  NMFS  research 
activities: 

3.  Report  on  state  management  in 
Main  Hawaiian  Islands  (MHI);  and 

4.  Options  for  Federal  management  in 
MHI:  including  delegation  of  authority 
to  state  and  other  options. 

F.  Review  of  Council's  Progrtmns 

G.  Other  Business 

Although  other  issues  not  contained 
in  this  agenda  may  come  before  this 
Council  for  discussion,  in  accordance 
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with  the  Magnuson-Stevens  Fishery 
Conservation  and  Management  Act. 
those  issues  may  not  be  the  subject  of 
formal  Council  action  during  this 
■meeting.  Coimdl  action  will  be 
restricted  to  those  issues  specifically 
identified  in  the  agenda  listed  in  this 
notice. 

^lecial  Accommodatioiis 

These  meetings  are  phjrsically 
accessible  to  [>eople  with  disabilities. 
Requests  for  sign  language 
intorpretation  or  other  auxiliary  aids 
should  be  directed  to  Kitty  M.  Simonds, 
808-522-8220  (voice)  or  808-522-8226 
(fax),  at  least  5  days  prior  to  meeting 
date. 

Dated:  October  14, 1998. 
Richard  W.  Surdi. 

Acting  Director,  O^ce  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Serrice. 
[FR  Doc.  98-28110  Filed  10-19-^8;  8:45  ami 
MLUNQ  COK  36ie-t>-F 


of  the  public  will  be  permitted  to  make 
oral  comments  of  three  (3)  minutes 
each.  Written  comments  and 
suggestions  will  be  accepted  before  or 
after  the  meeting  on  any  of  the  matters 
discussed.  Copies  of  the  minutes  will  be 
available  upon  request.  The  agenda  for 
the  meeting  is  as  follows: 

(1)  Trademark  Operation  Issues 

(2)  Policy  Issues 

(3)  TTAB  Issues 

(4)  Finance 

(5)  Automation 

(6)  Domestic  Legislation 

(7)  International  Trademark  Issues 

Dated:  October  15, 1998. 
BmoB  A.  labinaii. 

Assistant  Secretary  of  Commerce  and 
Commissioner  of  Patents  and  Trademarks. 
|FR  Doc.  98-28179  Filed  10-l»-98;  8:45  ami 
BNAMO  OOOC  3S1*-1«-P 


see  62  FR  63521,  published  oo 

Deoeml)er  1,1997. 

P.»lkfaaelHiitrbhMwi, 

Acting  Chairman,  Committee  for  the 

Implementation  of  Teictile  Affeements. 

I  hi  lln  Imphiirtitiwi  af  Ttnrtikt 


DEPARTMENT  OF  COMMERCE 

Patent  and  Trademarli  Office 

Meeting  of  the  Public  Adviaoiy 
Commttlse  lor  Trademarli  Affairs 

AGENCY:  Patent  and  Trademark  Office, 

Conuneroe. 

ACTION:  Notice  of  meeting. 

SUMMARY:  The  Patent  and  Trademaric 
Office  is  announcing,  in  accordance 
with  Section  10(a)(2)  of  the  Federal 
Advisory  Committee  Act  (Public  Law 
92-463).  an  open  meeting  of  the  Public 
Advisory  Committee  for  Trademark 
Afiiairs. 

DATES:  The  meeting  will  be  held  frxmi 
10:00  a.m.  until  4:00  p.m.  on  Monday. 
November  2. 1998. 

ADDRESSES:  The  meeting  will  take  place 
at  the  U.S.  Patent  and  Trademark  Office. 
South  Tower  Building,  Arlington  and 
Alexandria  Conference  Rooms,  2900 
Crystal  Drive.  Arlington.  Virginia 
22202-3513. 

FOR  MORE  MFORMATION  CONTACT:  Shanm 
Marsh  by  mail  marked  to  her  attention 
and  addressed  to  Office  of  the  Assistant 
Commissicmer  for  Trademariu,  Patent 
and  Trademark  Office.  2900  Crystal 
Drive.  South  Tower  Building.  Suite 
lOBlO.  Arlington.  VA  22202-3513;  by 
telephone  at  (703)  308-9100.  ext.  45;  by 
fax  at  (703)  308-9395;  or  by  e-mail  to 
sharon.mar8h9uspto.gov. 
SUPPLEMENTARY  INFORMATION:  The 
meeting  will  be  open  to  public 
observation.  Accordingly,  seating  will 
be  available  to  members  of  the  public  on 
a  first-come-first-served  basis.  Members 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Adjustment  of  Import  Umlts  for  Certain 
Wool  Textiie  Products  Produced  or 
Manufacturad  In  Hungary 

October  14, 1998. 

AGENCY:  Committee  for  the 

Implementation  of  Textile  Agreements 

(OTA). 

action:  Issuing  a  directive  to  the 

Commissioner  of  Cu^oms  increasing 

limits. 


EFFECTIVE  DATE:  October  21, 1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Naomi  Freeman,  International  Trade 
Specialist.  Office  of  Textiles  and 
Apparel.  U.S.  Department  of  Conunerce. 
(202)  482-4212.  For  information  on  the 
quota  status  of  these  Umits,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port  or 
call  (202)  927-5850.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202)  482-3715. 
SUPPIXMENTARY  INFORMATION: 

AodMrity:  Section  204  of  the  Agricultural 
Act  of  1956,  as  amended  (7  U.S.C  1854): 
Executive  Order  11651  of  March  3, 1972.  as 
amended. 

The  current  limits  for  Categories  435 
and  448  are  being  increased  for 
carryover. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
ntmibers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  62  FR  66057, 
published  on  December  17, 1997).  Also 


October  14. 1998. 
Commissioner  of  Custonu, 
Department  of  the  Treasury.  Washington.  DC 
20229. 

Dear  Commissioner.  This  directive 
amends,  but  does  not  cancel,  tlie  directive 
issued  to  you  on  November  24. 1997  t>y  the 
Chairman.  Committee  for  the  Implementation 
of  Textile  Agreements.  That  directive 
concerns  imparts  of  certain  cotton,  wool  and 
man-made  fiber  textile  producU.  produced  or 
manubctured  in  Hungary  and  exported 
during  the  period  which  began  on  )anuaiy  1. 
1998  and  extends  through  December  31. 
1998 

Effective  on  October  21. 1998.  you  are 
directed  to  increase  the  cunent  limits  far  the 
following  categories,  as  provided  for  under 
the  Uruguay  Round  Agreement  on  Textiles 
and  Clothing: 


Catogofy 

Adiustodlimil' 

4,% — 

448 

28,883  dozen. 
25.534  dozea 

10^ 

OeoenAwr 


^Ttw  imNs  have  not  been 
count  far  any  imports  exported 
31. 1997. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  detennined  that 
these  acticms  Call  within  the  foreign  afbirs 
exception  of  the  rulemaking  provisions  of  5 
U.S.C  553(aKl)- 

Sincerely, 
D.  Michael  Hutchinson, 
Acting  Chairman.  Committee  for  the 
Implementation  of  Textile  Agreements. 
(FR  Doc  98-28081  Filed  10-19-98;  8:45  ami 
I  COOK  asM-on-F 


COMMRTEEFORTHE 

MPLEMENTAT10N  OF  TEXTM^ 
AGREEMENTS 

Announcement  Of  Impoft  Reetoaint 
Limits  lor  Certain  Coaon,  Wool  r~ 
Made  FBtar.  Silk  Blend  and  Otter 
VagattMa  Fltar  Taxlllaa  and  TaxtHa 
Products  Produced  or  Manufacturad  in 
thaRapuMeofKoraa 

October  14. 1998. 

AGENCY:  Committee  for  the 

Implementation  of  Textile  Agreements 

(OTA). 

ACTION:  Issuing  a  directive  to  the 

Conunissioner  of  Custcuns  establishii^ 

limits. 

^FECnVE  DATE:  January  1, 1999. 
FOR  FURTHER  MFORMATION  CONTACT:  Ross 
Arnold,  International  Trade  Specialist. 
Office  of  Textiles  and  Apparel.  U.S. 
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Department  of  Commerce.  (202)  482- 
4212.  For  information  on  tlie  quota 
status  of  these  limits,  refer  to  the  Quota 
Status  Reports  fKwted  on  the  bulletin 
boards  of  each  Customs  port,  call  (202) 
927-5850,  or  refer  to  the  U.S.  Customs 
website  at  bttp:// 
www.customs.ustreas.gov.  For 
information  on  embargoes  and  quota  re- 
openings,  call  (202)  482-3715. 

8UPPLEMEMTARY  MFORMATION: 

Authority:  Section  204  of  the  Agricultural 
Act  of  1956,  as  amended  (7  U.S.C  1854): 
Executive  Order  11651  of  March  3, 1972,  as 
amended. 

The  import  restraint  limits  for  textile 
products,  produced  or  manufactured  in 
Korea  and  exported  during  the  period 
January  1, 1999  through  December  31. 
1999  are  based  on  limits  notified  to  the 
Textiles  Monitoring  Body  pursuant  to 
the  Uruguay  Round  Agreement  on 
Textiles  and  Clothing  (ATC). 

In  the  letter  published  below,  the 
Chairman  of  CITA  directs  the 
Commissioner  of  Customs  to  establish 
the  1999  limits. 

Effective  on  January  1 .  1999,  a  visa 
will  no  longer  be  required  for  products 
from  WTO  member  countries  integrated 
in  the  second  stage  of  the  integration  of 
textiles  and  clothing  into  GATT  1994 
(see  63  FR  53881,  published  on  October 
7, 1998).  Non-integrated  products  shall 
continue  to  require  a  visa.  For  quota 
purposes  only,  products  remaining  in 
categories  partially  integrated  will 
continue  to  be  designated  by  the 
designator  "pt." 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  62  FR  66057. 
pubUshed  on  December  17, 1997). 
Information  regarding  the  1999 
CORRELATION  will  be  pubUshed  in  the 
Federal  Register  at  a  later  date. 
D.  MkliMl  HntchiiMoa. 
Acting  Chairman.  Committee  for  the 
Implementation  of  Textile  Agreements. 

CMuaitlae  for  the  InpleaMDtatioo  of  Textile 


October  14. 1998. 
Commitaioner  of  Customs, 
Department  of  the  Treasury,  Washington,  DC 
20229. 

Dear  Commisiioner.  Pursuant  to  section 
204  of  the  Agricultural  Act  of  1956,  as 
amended  (7  U.S.C  1854):  Executive  Order 
11651  of  March  3, 1972,  as  amended:  and  the 
Uruguay  Round  Agreement  on  Textiles  and 
Clothing  (ATC),  you  are  directed  to  prohibit, 
efCsctive  on  Januuy  1,  1999,  entry  into  the 
United  States  for  consumption  and 
withdrawal  from  warehouse  for  consiunption 


of  cotton,  wool,  man-made  fiber,  silk  blend 
and  other  vegetable  flber  textiles  and  textile 
products  in  the  following  categories, 
produced  or  manufactured  in  the  Republic  of 
Korea  and  exported  during  the  twelve-month 
period  beginning  on  January  1 ,  1999  and 
extending  through  December  31, 1999,  in 
excess  of  the  following  levels  of  restraint: 


Category 


Gfoup  I 
200-223.  224-V \ 
224-0*.  225. 
226,  227.  300- 
326.360-363, 
369pL3  400- 
414,  464, 
468ptr600- 
629.666.669- 
ps.  6e9pL«and 
670-O^  as  a 
group. 

Sublevels  within 
Gnxipl 

200 

201  

218 

219 

224-V 

300«01 

313 

314  „ 

315 

317/326  

410  

611  

613«14  

617  

619«20  

824  

625/626/627/628/ 
629. 

669-P 

Group  II 

237,239pL",  331- 
348,350-352. 
35»-H». 
35ept '0,431. 
433-438.440- 
448.45e-W'\ 
458pL'».631. 
633-652,659- 
H's,  659-S'* 
and  659pL '»,  as 
a  group. 
Sublevels  wiltiin 

Group  II 

237  


Tweive-fnonth  restraint 


393.602.553  square 
meters  equivalenL 


477,828  kMograms. 
2,372,958  Miograms. 
9,686,721  square  me- 
ters. 
8,819,518  square  ma- 


il, 11 8.352  square 


3,249,057  kilograms. 
52.948,606  square 


29.521321  square 

meters. 
18.670,186  square 

meters. 
19,677.079  square 


1,133.939  nuntwrs. 
3.603.292  square  me- 


406.666  Mtograms. 
1,162,288  Mtograms. 
3374,289  square  me- 


6,457,146  square  me- 
Isrs. 

5354,708  squve  me- 
ters. 

95,902.995  aquere 


9,449,484  square  me- 
ters. 
16,530.297  square 


2377,650  kilograms. 

503,032,404  square 
meters  equivalenL 


Category 


239pL  

333/334/335 

336 

338039  

340 

341 

342«42  

345  

347/348  

350  

351/651  

352  ............. 

369-M 

433 

434 

435 

436  

4oB  ■■•••••«•••« 
440  

443 

444  

445/446  

447  

448  

459-W 

631  

633/634/635 


64355  dozen. 


636 

03BrQ3v    •••.•••••••••. 

640-O" 

640-O" 

641  

643  

644  

645«46  

D4//d4o  »••••••••«.•. 

650 

oov  n .••.., 

659-S 

Group  III 
831,833-838. 

840-844,847- 

858  and 

869pL»,asa 

group. 
Subievel  within 
Group  III 

835 

GroipIV 

845 

846 


Twelve-month  restraini 
limit 


259,814  kilograms. 

290372  dozen  of 
wtiich  not  more  than 
148,515  dozen  shall 
tM  in  Category  335. 

61 .406  dozen. 

1391 .430  dozea 

671 ,544  dozen  of 
which  not  more  tttan 
348,687  dozen  shaN 
be  in  Category  340- 

186,703  dozea 

233349  dozea 

125,460  dozea 

477,828  dozea 

17.860  dozen. 

245340  dozea 

190324  dozea 

2.750.450  Mtograms. 

14.036  dozen. 

7.199  dozea 

36.741  dozen. 

15.130  dozen. 

60.660  dozen. 

200.081  dozea 

51.130  dozen. 

322.066  numbers. 

56,716  numbers. 

52.666  dozen. 

89.837  dozea 

35370  dozen. 

97,301  kitograms. 

322373  dozen  pairs. 

1364332  dozen  o( 
wtiich  not  more  then 
154,735  dozen  shtf 
be  In  Cetsgory  633 
end  not  more  tttan 
576,650  dozen  shaN 
be  in  Category  635. 

277.412  dozea 

5312.601  dozen. 

3,150330  dozea 

2,632,774  dozea 

1,062309  dozen  of 
wtiich  not  more  tttan 
40,145  dozen  stiall 
be  in  Category  641- 
Y'». 

787380  numbers. 

1.184,579  nurrt>ers. 

3318,976  dozen. 

1347361  dozea 

26.136  dozen. 

1369374  Wtograms. 

192300  kitograms. 

17,443384  square 
meters  equ^alent 


29,007  dozen. 

2315,056  dozen. 
819374  dozea 


Celegory 

Twelve-month  restraint 
Kmit 

Group  VI 
369-U670-U 
8702'. 

75,768,515  square 
meters  equivalenL 

^Category  224-V:  only  HTS  numbers 
5801313000.  5801.23.0000.  5801.24.0000. 
580135.0010,  580135.0020,  580136.0010, 
580136.0020,  580131.0000.  5801.33.0000, 
580134.0000,  5801353010.  5801.35.0020. 
580136.0010  and  580136.0020. 

^Category  224-0:  al  remaining  HTS  num- 
bers in  Category  224. 

^Category  369pL:  al  HTS  numbers  except 
42O2l2?4O0O.    4202.123020.    4202.123060. 
4202.92.3016.    4202.92.6091. 
(Category  369-4.); 

560131.0M0,  5701.90.1020, 
5702.10.9020,  5702.383010, 
5702.49.1080,  5702.59.1000. 
5702.99.1090,    5705.003020 


al  HTS  numbers  except 
5603.94.1010  and 


4202.92.1500. 
630730.9906. 
5601.10.1000. 
5701.903020. 
5702.49.1020, 
5702.99.1010. 
and  6406.10.7700. 

^Category  469pL 
560139.0020. 
6406.10.9020. 

^Category  669-P:  only  HTS  numbers 
6305!iij0010.  6305.32.0020.  6305.33.0010. 
630533.0020  and  630539.0000. 

"Category  669pL:  el  HTS  numbers  except 
630532.11010.  6305.323020.  6305333010. 
630533.0020.  630539.0000  (Category  669- 

3  5601.10.2000.  560132.0090. 

07.493000,  5607.50.4000  and 

6406.10.9040. 

'Category  670-O:  Al  HTS  runben  exoepl 
only  Iffe  numbers  4202.123030. 
4202.123070.  4202.92.3020,  4202.923031. 
4202.92.9026  and  6307.90.9907  (Category 
67tHJ. 

"Category  239pL:  only  HTS  number 
620930.5040  (diapers). 

'Category  3S9-H:  only  HTS  numbers 
6505.90.1540  and  6505.903060. 

'oCategory  356pL:  al  HTS  numbers  except 
6505301540.  ^0520.2060  (Category  359- 
H);  and  6406.99.1550. 

"Category  4S0-W:  only  HTS  numt)er 
6506.90.4006. 

'^Category  459pL:  al  HTS  numbers  except 
6506304090  (Catoopry  f?^: 

640630.6030.    640530.6060.    6405.20.6090. 
6406.99.1505  and  6406.99.1560. 

'^Category    650-H:    only    HTS    numbers 
6502.00.9ra6.    6504.00.9015. 
6505.90.5090,    6505.90.6090. 
and  6506.903090. 

'^Ctfegory    660-S:    only 
611231.0010,    611231.0020, 
6112.41.0020,    6112.41.0030, 
6211.11.1010    6211.11.1020, 
end  6211.12.1020. 

'"Cetegory  659pL:  al  HTS  nwrPers  except 
6502303^6,    6S04.M.9015,    6504.00.9060. 
6605.90.5090.    6505.90.6090. 
6505.90.8090  (Category 

611231.0010  6112.31.0020. 
6112.41.0020.  6112.41.0030, 
6211.11.1010,  6211.11.1020, 
6211.12.1020  (Category 

6406.99.1510  and  6406.99.1540. 

'"Category  340-0:  only  HTS  numbers 
620530.aiS,  6205303020.  6205303025 
and  6205303030. 

"Category    640-O:    only    HTS    numbers 
6205303010,    6205.303020.    6205.303030. 
6205.90.3030  and 


6504.00.9060, 
6505.90.7090 

HTS  numbers 
61 12.41. mi  0, 
6112.41.0040. 
6211.12.1010 


6505.90.7090. 

6S9-H): 
6112.41.0010. 
6112.41.0040. 
6211.12.1010. 

659-S): 


6205.303040. 
6205.90.4030. 
"Category 
620333.0080, 
6205.303060, 


'"Category  641-Y:  only  HTS  numbers 
6204.23.0060,  6204.29.2030,  6206.403010 
and  6206.403025. 

2oCategory  859pL:  only  HTS  numbers 
6115.19.8040.  6117.10.6020.  6212.103030. 
6212.10.9040,  621230.0030,  6212.30.0030, 
6212.90.0090,  6214.103000  and 

6214.90.0090. 

2'  Category  870;  Category  3e9-L  only  HTS 
numbers  4202.12!4000,  4202.123020. 
4202.12.8060.  4202.92.1500.  4202.923016, 
4202.92.6091  wid  6307.90.9905;  Category 
670-L:  or^  HTS  numbers  4202.123030. 
4202.1 2.807TD,  4202.92.3020,  4202.923031. 
4202.92.9026  Wid  6307.90.9907. 

The  limits  set  forth  above  are  subject  to 
adjustment  pursuant  to  the  provisions  of  the 
ATC  and  administrative  arrangements 
notified  to  the  Textiles  Monitoring  Body. 

Products  in  the  above  categories  exported 
during  1998  shall  be  charged  to  the 
applicable  category  limits  for  that  year  (see 
directive  dated  December  22. 1997)  to  the 
extent  of  any  unfilled  balances.  In  the  event 
the  limits  established  for  that  period  have 
been  exhausted  by  previous  entries,  such 
products  shall  be  charged  to  the  limits  set 
forth  in  this  directive. 

The  conversion  factors  for  the  following 
merged  categories  are  listed  below: 


Category 


333/334/335  

3e»-U670-tJ870 

633/634/635  

638/639 


Converston  factor 

(Square  meters  equiv- 

awm/category  unjQ 


33.75 
33 
34.1 
1236 


Effective  on  January  1. 1999.  a  visa  will  no 
longer  be  required  for  products  bom  WTO 
member  countries  integrated  in  the  second 
stage  of  the  integration  of  textiles  and 
clothing  into  GATT  1994  (see  directive  dated 
September  30. 1998).  Non-intsgr>t«i 
products  shall  continue  to  require  a  visa.  Pot 
quota  purposes  only,  products  remaining  in 
categories  partially  integrated  will  continue 
to  be  designated  by  the  designator  "pt." 

In  carrying  out  die  above  directions,  the 
Commissioner  of  Customs  should  construe 
entry  into  the  United  States  for  consumption 
to  include  entry  for  consumption  into  the 
Commonwealth  of  Puerto  Rico. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fell  within  the  foreign  affairs 
exception  of  the  rulemaking  provisions  of  5 
U.S.C  553(aMl). 

Sincerely, 
D.  Michael  Hutchinson. 
Acting  Chairman,  Committee  for  the 
Implementation  of  Textile  Agreements. 
[FR  Doc.  98-28078  Filed  10-19-98: 8:45  am) 
SajJNQ  OOK  wi»-on-F 


COMMTTEEFORTHE 
MPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

AnnouncOTMnt  of  Import  neoliaint 
Limit*  for  Certain  Cotton  and  Mill- 
Made  Fker  Toxlllo  Products  Produced 
or  Manufactured  In  Kuwait 

October  14. 1998. 

AGENCY:  Committee  for  the 

Implementation  of  Textile  Agreements 

(OTA). 

ACTION:  Issuing  a  directive  to  the 

Commissioner  of  Customs  establishing 

limits. 

EFFECTIVE  DATE:  January  1, 1999. 
FOR  FURTHER  aiFORMATION  CONTACT:  Roy 
linger.  International  Trade  Specialist, 
Office  of  Textiles  and  Apparel,  U.S. 
Departmoit  of  Commerce,  (202)  482- 
4212.  For  information  on  the  quota 
status  of  these  limits,  refer  to  me  Quota 
Status  Reports  posted  on  the  bulletin 
boards  of  each  Customs  port,  call  (202) 
927-5850,  or  refer  to  the  U.S.  Customs 
website  at  http:// 
www.customs.ustreas.gov.  Far 
inframatian  on  «nbaigoes  and  quota  re- 
openings,  call  (202)  482-3715. 

SUPPLBdTARY  WgOWMATION: 

AfldMrity.  Section  204  of  the  Agricultural 
Act  of  1956.  as  amended  (7  U.S.C  1854): 
Executive  Order  11651  of  March  3, 1972.  as 
amended. 

The  import  restraint  limita  for  textile 
products,  produced  or  manufactured  in 
Kuwait  and  exported  during  the  period 
January  1, 1999  through  December  31. 
1999  are  based  on  limits  notified  to  the 
Textiles  MonitOTing  Body  pursuant  to 
the  Uruguay  Round  Agreement  on 
Textiles  and  Qothing  (ATQ. 

In  the  letter  published  below,  the 
Chairman  of  OTA  directa  the 
Commissioner  of  Customs  to  establish 
the  limits  for  the  1999  poiod.  The  1999 
level  for  Category  361  is  zero. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Registar  notice  62  FR  66057. 
published  on  December  17. 1997). 
Information  regarding  the  1999 
OCHIRELATION  will  be  published  in  the 
Federal  Register  at  a  later  date. 
D.  Michael  HatcUMoa. 
Acting  Chairman,  Committee  for  the 
Implementation  of  Textile  Agreements. 

CMUittae  for  tfw  l»pli— latten  erTcxtiie 


640-0:  only  HTS  numbers 
6203393060.  6205.30.1000. 
6205.303060.    6206.303070. 


6205.303060  and  621 1 33.0040 


October  14, 1998. 
Commissioner  of  Customs, 


56008 
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Depaitment  of  the  Tntuury.  Washington.  DC 
20229. 

Dear  Commissioner  Pursuant  to  section 
204  of  the  Agricultural  Act  of  1956.  as 
■mended  (7  U.S.C  1854):  Executive  Order 
11651  of  March  3, 1972.  as  amended;  and  the 
Uruguay  Round  Agreement  on  Textiles  and 
Qothing  (ATQ.  you  ai«  directed  to  prohibit, 
affective  on  January  1, 1999,  entry  into  the 
United  States  for  consumption  and 
MTithdrawal  from  warehouse  for  consumption 
of  cotton  and  man-made  fiber  textile 
products  in  the  following  categories, 
produced  or  manu&ctiired  in  Kunrait  and 
exported  during  the  twelve-month  period 
beginning  on  January  1, 1999  and  extending 
through  December  31, 1999,  in  excess  of  the 
follovving  levels  of  restraint: 


Category 

Tiwelvo  iiKNitti  restraint 
Nmil 

340/640  

298,045  dozea 

341/641  _ 

361  „ 

163.925  dozen. 
-0- 

The  limits  set  forth  above  are  subject  to 
adjustment  puniiant  to  the  provisions  of  the 
ATC  and  administrative  arrangements 
notified  to  the  Textiles  Monitoring  Body. 

Products  in  the  above  categories  exported 
during  1998  shall  be  charged  to  the 
applicable  category  limits  for  that  year  (see 
directive  dated  November  6, 1997)  to  the 
extent  of  any  unfilled  balances.  In  the  event 
the  limits  established  for  that  period  have 
been  exhausted  by  previous  entries,  such 
products  shall  be  charged  to  the  limits  set 
forth  in  this  directive. 

In  carrying  out  the  above  directions,  the 
Commissioner  of  Customs  should  construe 
entry  into  the  United  States  for  consumption 
to  include  entry  for  consumption  into  the 
Commonwealth  of  FHierto  Rico. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  writhin  the  foreign  affeirs 
exception  to  the  rulemaking  provisions  of  5 
U.S.Q  553(a)(1). 

Sincerely, 
D.  Michael  Hutchinson. 
Acting  Chairman,  Committee  for  the 
Implementation  of  Textile  Agreements. 
IfK  Doc.  96-28077  Filed  10-19-98;  8:45  am) 
MUMQ  COM  me-on-p 


COMMnTEEFORTHE 
MIPLEMEIITATION  OF  TEXTILE 
AGREEMENTS 

Adjustmant  of  Import  Raatraint  Umita 
fOfCaitaln  Cotton.  Man  Made  Ffcar 
and  Silk  Bland  and  Otttar  VagataMa 
Fibar  TaxtUa  Produela  Producad  or 
Manufaeturad  in  Thailand 

October  14, 1998. 

AOENCV:  Committee  for  the 
Implementation  of  Textile  Agreements 


ACTION:  Isstiing  a  directive  to  the 
Commissioner  of  Customs  adjusting 
limits. 

EFFECTIVE  DATE:  October  20, 1998. 

FOR  FURTMER  MFORHATION  CONTACT:  Ross 
Arnold,  International  Trade  Specialist, 
Office  of  Textiles  and  Apparel,  U.S. 
Department  of  Commerce,  (202J  482- 
4212.  For  information  on  the  quota 
status  of  these  limits,  refer  to  Uie  Quota 
Status  Reports  posted  on  the  btilletin 
boards  of  each  Customs  port  or  call 
(202)  927-5850.  For  information  on 
embargoes  and  quota  le-openings,  call 
(202) 482-3715. 

SUPPI^MENTARV  aiFORMATION: 

Aottwrity:  Section  204  of  the  Agricultural 
Act  of  1956,  as  amended  (7  U.S.C  1854); 
Executive  Order  11651  of  March  3, 1972,  as 
amended. 

The  currant  limits  for  certain 
categories  are  being  adjusted,  variously, 
for  special  shift  and  carryforward  used. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  noUce  62  FR  66057, 
published  on  December  17, 1997).  Also 
see  62  FR  65246,  published  on 
December  11.  1997. 
D.  Michael  HiilrhiiMaii. 

Acting  Chairman.  Committee  for  the 
Implementation  of  TextUe  Agreements. 

Coeimtttaa  tor  the  Implamentatioii  of  Textile 


October  14, 1998. 
Commissioner  of  Customs, 
Department  of  the  Treasury,  Washington,  DC 
20229. 

Dear  Commissioner  This  directive 
amends,  but  does  not  cancel,  the  directive 
issued  to  you  on  December  5,  1997,  by  the 
Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements.  That  directive 
concerns  imports  of  certain  cotton,  wool, 
man-made  fiber,  silk  blend  and  other 
vegetable  fiber  textiles  and  textile  products, 
produced  or  manufoctured  in  Thailand  and 
exported  during  the  twelve-month  period 
which  began  on  January  1, 1998  and  extends 
through  December  31, 1998. 

Effective  on  October  20, 1998,  you  are 
directed  to  adjust  the  limits  for  the  following 
categories,  as  provided  for  under  the  Uruguay 
Round  Agreement  on  Textiles  and  Clothing: 


Category 


(OTA). 


Sut)ievets  In  Group  II 

338/339 

347/348«47 

638^39 


Adjusted  twelw  mofftf I 


Category 

Kmit' 

647/648 

1.160.069  dozea 

to  ac- 
afisr  December 


2,311.871  dozen. 
960,512  dozen. 
2,201 ,51 8  dozen. 


^The  Mttiits  have  not 
count  for  any  Imports 
31, 1997. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
U.S.Q  553(aMl). 

Sincerely. 

D.  Michael  Hutchinson, 

Acting  Chairman,  Qmunitteefor  the 

Imphmentation  of  Textile  Agreements. 

ini  Doc.  98-28080  Filed  10-19-98;  8:45  am) 

MUJNQ  coot  JtlS-OH-F 


COMMTTTEE  FOR  THE 
MPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Announcamant  of  Import  Raatraint 
Umlta  for  Cartain  Cotton  and  Wool 
Taxtila  Producls  Producad  or 
Manufaduiad  in  tha  RapuMIc  of 
Uruguay 

October  14. 1998. 

AGENCY:  Committee  for  the 

Implementation  of  Textile  Agreements 

(CITA). 

ACTION:  Issuing  a  directive  to  the 

Commissioner  of  Customs  establishing 

limits. 

EFFECTIVE  DATE:  January  1, 1999. 
FOn  FURTHER  INFORMATION  CONTACT:  Roy 
Unger,  International  Trade  Specialist. 
OfBce  of  Textiles  and  Apparel,  U.S. 
Department  of  Commerce.  (202)  482- 
4212.  For  information  on  the  quota 
status  of  these  limits,  refer  to  the  Quota 
Stattis  Reports  posted  on  the  bulletin 
boards  of  each  Customs  port,  call  (202) 
927-5850.  or  refer  to  the  U.S.  Customs 
website  at  http7/ 
www.customs.ustreas.gov.  For 
information  on  embargoes  and  quota  re- 
openings,  call  (202)  482-3715. 

SUPPLEMENTARY  INFORMATION: 

Authority:  Section  204  of  the  Agricultural 
Act  of  1956,  as  amended  (7  U.S.C.  1854); 
Executive  Order  11651  of  March  3. 1972.  as 
amended. 

The  import  restraint  limits  for  textile 
products,  produced  or  manufactured  in 
Uruguay  and  exported  during  the  period 
January  1, 1999  through  December  31, 
1999  are  based  on  limits  notified  to  the 
Textiles  Monitoring  Body  pursuant  to 
the  Uruguay  Roimd  Agreement  on 
Textiles  and  Clothine  (ATC). 

In  the  letter  publisned  below,  the 
Chairman  of  CTTA  directs  the 
Commissioner  of  Customs  to  estabUsh 
the  1999  limits. 


A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the    . 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  62  FR  66057, 
published  on  December  17, 1997). 
Information  regarding  the  1999 
CORRELATION  will  be  published  in  the 
Federal  Register  at  a  later  date. 
D.  Michael  Hutchinscm, 
Acting  Chairman,  Committee  for  the 
Implementation  of  Textile  Agreements. 

Committee  for  the  Implementation  of  Textile 
Agreements 

October  14, 1998. 
Conunissioner  of  Customs, 
Department  of  the  Treasury.  Washington,  DC 
20229: 
Dear  Commissioner  Pursuant  to  section 
204  of  the  Agricultural  Act  of  1956,  as 
amended  (7  U.S.C.  1854);  Executive  Order 
11651  of  March  3, 1972.  as  amended:  and  the 
Uruguay  Round  Agreement  on  Textiles  and 
Clothing  (ATC),  you  are  directed  to  prohibit, 
effective  on  )anuary  1, 1999,  entry  into  the 
United  States  for  consumption  and 
withdrawal  from  warehouse  for  consumption 
of  cotton  and  wool  textile  products  in  the 
following  categories,  produced  or 
manufactured  ifl  Uruguay  and  exported 
during  the  twelve-month  period  beginning  on 
lanuary  1, 1999  and  extending  through 
December  31, 1999,  in  excess  of  the  following 
levels  of  restraint: 


Twelve-month  restraint 
limit 


2  Category    410-B:    oo»y    HTS    numbers 

5007.10.6030.  5007.90.6060.  5112.11.2030. 

5112.11.2060.  5112.19.9010.  5112.19.9020, 

5112.19.9030,  5112.19.9040,  5112.19.9050, 

5112.19.9060,  5112.20.3000,  5112.30.3000, 

5112.90.3000,  5112.90.9010,  5112.90.9090, 

5212.11.1020.  5212.12.1020.  5212.13.1020, 

5212.14.1020.  5212.15.1020.  521221.1020. 

5212.22.1020,  5212.23.1020.  521224.1020. 

521225.1020.  5309.212000.  5309292000. 

5407.91.0520,  5407.92.0520.  5407.93.0520. 

5407.94.0520.  5408.31.0520.  5406.32.0520, 

5408.33.0520.  5408.34.0520.  5515.13.0520. 

5515.22.0520.  5515.92.0520.  5516.31.0520. 

5516.32.0520.             5516.33.0520  and 
5516.34.0520. 

The  limits  set  forth  above  are  subject  to 
adjustment  pursuant  to  the  provisions  of  the 
ATC  and  administrative  arrangements 
notified  to  the  Textiles  Monitoring  Body. 

Products  in  the  above  categories  exported 
during  1998  shall  be  charged  to  the 
applicable  category  limits  for  that  year  (see 
directive  dated  December  19, 1997)  to  the 
extent  of  any  unfilled  balances.  In  the  event 
the  limits  established  for  that  period  have 
been  exhausted  by  previous  entries,  such 
products  shall  be  charged  to  the  limits  set 
forth  in  this  directive. 

In  carrying  out  the  above  directions,  the 
Commissioner  of  Customs  should  construe 
entry  into  the  United  States  for  consumption 
to  include  entry  for  consumption  into  the 
Conunonwealth  of  Puerto  Rico. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  of  the  rulemaking  provisions  of  5 
U.S.C  553(a)(1). 

Sincerely, 
D.  Michael  Hutchinson. 
Acting  Chairman.  Committee  for  the 
Implementation  of  Textile  Agreements. 
[FR  Doc.  98-28079  Filed  10-19-98;  8:45  am) 
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169.464  dozen. 

145,884  dozen. 

2.950.531  square  me- 
ters of  which  noX 
more  than  1,686,020 
square  meters  shall 
be  in  Category  410- 
A 1  and  not  more 
than  2,716,360 
square  meters  shall 
be  in  Category  410- 
B2. 

17.618  dozen. 

26284  dozen. 

53.083  dozen. 

37,551  dozen. 


*  Category 
5111.11.3000. 
5111.192000. 
5111.19.6060. 
5111.30.9000, 
5212.11.1010. 
5212.14.1010. 
521222.1010, 
521225.1010. 
5407.92.0510, 
5408.31.0510. 
5408.34.0510. 
5515.92.0510. 
5616.33.0510. 
6301.20.0020. 


410-A:  only 
5111.11.7030, 
5111.19.6020, 
5111.19.6080. 
5111.90.3000. 
5212.12.1010. 
5212.15.1010, 
521223.1010, 
5311.002000. 
5407.93.0510. 
5408.32.0510. 
5515.13.0510. 
5516.31.0510. 
5516.34. 


HTS     numbers 

5111.11.7060. 

5111.19.6040. 

511120.9000. 

5111.90.9000. 

5212.13.1010. 

521221.1010. 

521224.1010. 

5407.91.0510. 

5407.94.0510. 

5408.33.0510. 

551522.0510, 

5516.32.0510, 
0510  and 


DEPARTMENT  OF  DEFENSE 

Department  of  tha  Anny 

Final  Environnwntal  Aaaaaamant  for 
BRAC  95  Diapoaal  and  Reuae  of 
Hingham  Cohaaaat  (Hingham  Training 
Annax).  Maaaachuaatta 

AGENCY:  Deaprtment  of  the  Army.  DOD. 
ACTION:  Notice  of  availability. 

SUMMARY:  In  accordance  with  Public 
Law  101-510  (as  amended),  the  Defense 
Base  Closure  and  Realignment  Act  of 
1990.  the  Defense  Base  Closiue  and 
Realignment  Commission  recommended 
the  closure  of  Hingham  Cohasset 
(Hingham  Training  Annex),  MA. 

The  Final  Environmental  Assessment 
(EA)  evaluates  the  environmental 
impacts  of  the  disposal  and  subsequent 
reuse  of  the  125  acres. 
DATES:  Written  public  comments 
received  by  November  19. 1998  will  be 
considered  by  the  Army  prior  to 
initiating  action. 


ADDRESSES:  A  copy  of  the  Final  EA  may 
be  obtained  by  writing  to  Ms.  Susan 
Holtham.  Corps  of  Engineers.  New 
England  District,  696  Virginia  Road, 
Concord,  MA  01742-2751. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ms.  Susan  Holtham  at  (978)  318-8536  or 
fax  at  (978)  318-8560. 
SUPPLEMENTARY  INFORMATION: 
Alternatives  examined  in  the  EA 
include  encumbered  disposal  of  the 
property,  unencumbered  disf>osal  of  the 
property,  and  no  action.  Encumbered 
disposal  refers  to  transfer  or  conveyance 
of  property  having  restrictions  on 
subsequent  use  as  a  result  of  any  Army- 
imposed  or  legal  restraint.  Under  the  no 
action  alternative,  the  Army  would  not 
dispose  of  the  property  but  would 
maintain  it  in  caretaker  status  for  an 
indefinite  period. 

While  disposal  of  Hingham  Cohasset 
(Hingham  Training  Annex)  is  the 
Army's  primary  action,  the  EA  also 
analyzes  the  potential  environmental 
effects  of  reuse  as  a  secondary  action  by 
means  of  evaluating  intensity-based 
reuse  scenarios.  The  Army's  preferred 
alternative  for  disposal  of  Hingham 
Cohasset  (Hingham  Training  Annex)  is 
encumbered  disposal,  with 
encumbrances  jjertaining  to  the  possible 
presence  of  lead-based  paint  and 
asbestos-containing  material,  and  the 
requirement  for  a  right  of  reentry  for 
envirorimental  clean-up. 

The  Final  EA  will  be  made  available 
for  public  comment  during  a  30-day 
waiting  period  after  publication.  A 
Notice  of  bitent  (NOI)  declaring  the 
Army's  intent  to  prepare  an  EA  for  the 
disposal  and  reuse  of  Hingham  Cohasset 
was  published  in  the  Federal  Register 
on  September  22. 1995  (60  FR  49264). 
Copies  of  the  Final  EA  are  available 
for  review  at  the  Hingham  Library.  7 
East  Street.  Hingham.  Massachusetts 
and  at  the  Paul  Pratt  Memorial  Library. 
106  South  Main  Street.  Cohasset. 
Massachusetts. 

Dated:  October  14. 1998. 
Raymond  |.  Fatz, 

Deputy  Assistant  Secretary  of  the  Army. 
(Environment.  Safety  and  Occupational 
Health),  OASA(IJLB'E). 

[FR  Doc  9a-28071  Filed  10-19-«8;  8:4S  am) 
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DEPARTMENT  OF  EDUCATION 

Notica  of  Propoaad  Information 
Collaction  Raquaata 

agency:  Department  of  Education. 

SUMMARY:  The  Leader.  Information* 
Management  Group,  Office  of  the  Chief 
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Financial  and  Chief  Information  OflBcer, 
invites  comments  on  the  proposed 
information  collection  requests  as 
required  by  the  Paperwork  Reduction 
Act  of  1995. 

DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before 
December  21, 1998. 
AOORESSCS:  Written  comments  and 
requests  for  copies  of  the  proposed 
information  collection  requests  should 
be  addressed  to  Patrick  ].  Sherrill. 
Department  of  Education.  600 
Independence  Avenue,  S.W.,  Room 
5624,  Regional  Office  Building  3, 
Washington,  D.C.  20202-4651,  or 
should  be  electronically  mailed  to  the 
internet  address  Pat  Sherrill9ed.gov.  or 
should  be  (axed  to  202-708-9346. 
ran  FURTHER  MFOAMATKM  CONTACT: 
Patrick  ).  Sherrill  (202)  708-8196. 
Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877-8339 
between  8  a.m.  and  8  p.m..  Eastern  time. 
Monday  through  Friday. 
SUPPLEMDfTARY  MFORMATION:  Section 
3506  of  the  Paperwork  Reduction  Act  of 
1995  (44  U.S.C.  Chapter  35)  requires 
that  the  Office  of  Management  and 
Budget  (OMB)  provide  interested 
Federal  agencies  and  the  public  an  early 
opportunity  to  comment  on  information 
collection  requests.  OMB  may  amend  or 
waive  the  requirement  for  pubUc 
consultation  to  the  extent  that  public 
participation  in  the  approval  process 
would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law,  or  substantially  interfere 
tvith  any  agency's  ability  to  perform  its 
statutory  obligations.  The  Leader, 
Information  Management  Group,  Office 
of  the  Chief  Financial  and  Chief 
Information  Officer,  publishes  that 
notice  containing  proposed  information 
collection  requests  prior  to  submission 
of  these  requests  to  OMB.  Each 
proposed  information  collection, 
grouped  by  office,  contains  the 
following:  (1)  Type  of  review  requested, 
e.g.  new,  revision,  extension,  existing  or 
reinstatement:  (2)  Title:  (3)  Summary  of 
the  collection:  (4)  Description  of  the 
need  for.  and  proposed  use  of.  the 
information:  (5)  Respondents  and 
frequency  of  collection:  and  (6) 
Reporting  and/or  Recordkeeping 
burden.  OMB  invites  public  comment  at 
the  address  specified  above.  Copies  of 
the  requests  are  available  from  Patrick ). 
Sherrill  at  the  address  specified  above. 

The  Department  of  Eoucation  is 
especially  interested  in  public  comment 
addressing  the  following  issues:  (1)  Is 
this  collection  necessary  to  the  proper 
functions  of  the  Department:  (2)  will 


this  information  be  processed  and  used 
in  a  timely  manner;  (3)  is  the  estimate 
of  burden  accurate:  (4)  how  might  the 
Department  enhance  the  quality,  utility, 
ana  clarity  of  the  information  to  be 
collected:  and  (5)  how  might  the 
Department  minimize  the  burden  of  this 
collection  on  the  respondents,  including 
through  the  use  of  isiormation 
technology. 

Dated:  October  14. 1998. 
H. 


Loader.  Information  Martagement  Group. 
Office  of  the  Chief  Financial  and  Chief 
Infomrntion  Officer. 

Office  of  Special  Education  and 
RchabiUtatitre  Senrkaa 

Type  of  Review:  Reinstatement. 

Title:  Local  Educational  Agency 
Application  Under  Part  B  of  the 
Individuals  with  Disabilities  Education 
Act. 

Frequency:  When  modifications  are 
deemed  necessary. 

Affected  Public:  SUte,  local  or  Tribal 
Govt.  SEAs  or  LEAs. 

Reporting  and  Recordkeeping  Hour 
Burden: 

Responses:  15.434. 
Burden  Houra:  30,868. 

Abstract:  Local  educational  agencies 
and  eligible  State  agencies  must  have  an 
application  on  file  with  the  State 
educational  agency  in  order  to  be 
eligible  for  funds  under  Part  B  of  the 
Indbividuals  with  Disabilities  Education 
Act.  The  local  educational  agency 
application  is  required  to  receive  a  Part 
B  subgrant. 
|FR  Doc  98-28003  Filed  1&-19-98:  8:45  am] 


days,  should  contact  flie'pereon 
identified  below  as  soon  as  possible. 
ADDRESSES:  Send  comments  to  Yvonne 
Caudillo.  FE-34.  Rm.  3E-042.  U.S. 
Department  of  Energy.  Office  of  Fossil 
Energy,  1000  Independence  Ave..  S.W.. 
Washington.  DC  20585.  Alternatively. 
Yvonne  Caudillo  may  be  reached  at 
3rvonne.caudilloOhq.doe.gov.  (Internet 
e-mail),  or  (202)  586-«050  (FAX). 

FOR  FURTHER  STORMATION  CONTACT: 

Requests  for  additional  infonnation  or 
copies  of  the  reporting  requirements 
should  be  directed  to  Ms.  Caudillo  at 
the  addrMS  listed  above,  or  phone  (202) 
586-4587. 


DEPARTMENT  OF  ENERGY 

Energy  Infomwlion  Administration 

Agency  Infonnatton  CoNectioa 
Acttvtttss:  PropoMd  Thrss-YsM- 
Extension  of  a  Currently  Approved 
CoHactlon;  Commant  Raquast 

AGENCY:  Energy  Information 
Administration.  DOE 
ACTION:  Agency  information  collection 
activities:  Proposed  three-year  extension 
of  a  currently  approved  collection; 
comment  request 

SUMMARY:  The  Energy  Information 
Administration  (EIA)  is  soliciting 
comments  on  the  proposed  extension  of 
Form  FE-746R.  "Import  and  Export  of 
Natural  Gas." 

DATES:  Written  comments  must  be 
submitted  on  or  before  December  21. 
1998.  Persons  anticipating  difficulty 
submitting  comments  within  the  60 


SUPPLBIENTARY  WIFORMATION: 

L  Background 

n.  Cutrent  Actions 

m.  Request  for  Coaunentt 

I.  Beckground 

The  Department  of  Energy 
Organization  Act  (42  U.S.C.  7101.  et 
teq.),  requires  the  Energy  Information 
Administration  (EIA)  to  carry  out  a 
central,  comprehensive,  and  unified 
energy  data  and  information  program.     > 
This  program  involves  the  collection, 
evaluation,  assembly,  analysis,  and 
dissemination  of  data  and  information 
related  to  energy  resource  reserves, 
production,  demand,  technology,  and 
related  economic  and  other  statistical 
data,  or  information  which  is  relevant  to 
the  adequacy  of  energy  resources  to 
meet  demand  in  the  near  and  longer 
term. 

The  EIA,  as  part  of  its  effort  to  comply 
with  the  Paperwork  Reduction  Act  of 
1995.  (44  U.S.C.  Chapter  35).  provides 
the  general  public  and  other  Federal 
agencies  with  an  opportunity  to 
comment  on  collections  of  information. 
Any  comments  received  during  this 
process  helps  the  EIA  to  prepare  data 
requests  that  maximize  the  utility  of 
information  collected,  and  to  assess  the 
impact  of  collection  activities 
conducted  by  or  on  behalf  of  the  Federal 
Government  on  the  public.  The  Director 
of  the  Office  of  Management  and  Budget 
(OMB)  reviews  and  must  approve 
(before  the  agency  conducts)  agency 
collections  of  information. 

The  Office  of  Fossil  Energy  (FE)  of  the 
Department  of  Energy  is  delegated  the 
authority  to  regtilate  natural  gas  imports 
and  exports  under  section  3  of  the 
Natural  Gas  Act  of  1938.  IS  U.S.C  717b. 

In  order  to  carry  out  its  delegated 
responsibility.  FE  requires  those  persons 
seeking  to  import  or  export  natural  gas 
to  file  an  application  containing  basic 
information  about  the  scope  and  nature 
of  the  proposed  import/export  activity. 
FE  collects,  on  a  quarterly  basis,  certain 
information  regarding  import  and  export 
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transactions.  The  information  obtained 
quarterly  from  authorization  holders  is 
used  to  ensure  compliance  with  any 
terms  and  conditions  of  authorization. 
In  addition,  the  data  are  used  to  monitor 
the  North  American  natural  gas  trade, 
which  in  turn  enables  the  Federal 
Government  to:  perform  market  and 
regulatory  analyses:  improve  the 
capability  of  industry  and  the 
Government  to  respond  to  any  future 
energy-related  supply  problems:  and 
keep  the  general  public  informed  of 
international  nattiral  gas  trade. 

n.  Cuirent  Actions 

FE  is  proposing  a  three-year 
extension,  without  change,  of  the 
currently-approved  Form  FE-746R. 

m.  Request  for  Cominents 

Prospective  respondents  and  other 
interested  persons  are  invited  to 
comment  on  the  proposed  extension. 
The  following  guidelines  are  provided 
to  assist  in  the  preparation  of  comments. 

General  Issues 

A.  Is  the  proposed  collection  of 
information  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency?  Does  the  information  have 
practical  utility?  Practical  utility  is 
defined  as  the  actual  usefulness  of 
information  to  or  for  an  agency,  taking 
into  account  its  accuracy,  adequacy, 
reliability,  timeliness,  and  the  agency's 
ability  to  process  the  information  it 
collects. 

B.  Could  the  Agency  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected? 

As  a  Potential  Respondent 

A.  Are  the  instructions  and 
definitions  clear  and  sufficient?  If  not. 
which  instructions  require  clarification 
or  elaboration? 

B.  Can  data  be  submitted  by  the  due 
date? 

C  Public  reporting  burden  for 
preparing  applications  to  be  submitted 
to  FE  is  estimated  to  range  between  8 
hours  (for  short-term  authorizations  of 
up  to  two  years)  to  24  houn  for  long- 
term  authorizations  (over  2  yeara).  The 
public  reporting  burden  for  the 
quarterly  reports  after  authorization  is 
estimated  to  range  from  0.25  of  an  hour 
to  8  hours  per  response,  with  an  average 
burden  of  2  hours.  The  estimated 
burden  includes  the  total  time,  effort,  or 
financial  resources  expended  to 
generate,  maintain,  retain,  or  disclose  or 
provide  the  information. 

Please  comment  on  (1)  the  accuracy  of 
the  agency's  estimate  and  (2)  how  the 
agency  could  minimize  the  burden  of 


collecting  infraination,  including  the 
use  of  information  technology. 

D.  The  EIA  estimates  that  respondents 
will  incur  no  additional  costs  for 
reporting  other  than  the  hours  required 
to  complete  the  collection.  What  is  the 
estimated:  (1)  total  dollar  amoimt 
annualized  for  capital  and  start-up 
costs:  and  (2)  recurring  aimual  costs  of 
operation  and  maintenance,  and 
purchase  of  services  associated  with  this 

data  collection? 

E.  Does  any  other  Federal.  State,  or 
local  agency  collect  similar  data?  If  so, 
spedfy  the  agency,  the  data  element(s), 
and  the  methods  of  collection. 

As  a  Potential  User 

A.  Is  the  data  useful  at  the  levels  of 
detail  indicated  on  the  form? 

B.  For  what  purpo6e(s)  would  the  data 
be  used?  Be  specific. 

C.  Are  there  alternate  sources  of  data 
and  are  they  uMd?  If  so,  what  are  their 
deficiencies  and/or  strengths? 

Comments  submitted  in  response  to 
this  notice  will  be  siunmarized  and/or 
included  in  the  request  for  C^IB 
approval  of  the  form.  They  also  will 
become  a  matter  of  public  record. 

Slatiito*7  Autharily:  Section  3S06  (cN2KA) 
of  the  Paperwork  Reduction  Act  of  199S  (44 
U.S.C  Chapter  35). 

Issued  in  Washington,  DC.  October  IS. 
1998. 


layH.1 

Agency  Qearance  Officer,  Statistics  and 

Methods  Group.  Energy  Information 

Administration. 

|FR  Doc  98-28032  Filed  10-19-98;  8:45  am) 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Conaniaaion 

[Docket  Na  ICSS-861-001;  FERC-SSI] 

Propoaad  Information  Collaclion  and 
Raquaat  for  Comments 

October  14. 1998. 

AQBCY:  Federal  Energy  Regulatory 

Commission. 

ACTK3N:  Notice  of  submission  for  review 

by  the  Office  of  Management  and 

Budget  (OMB)  and  request  for 

comments. 


atJMMARY:  The  Federal  Energy 
Regulatory  Commission  (Commission) 
has  submitted  the  enwgy  information 
collection  listed  in  this  notice  to  the 
Office  of  Management  and  Budget 
(OMB)  for  review  under  provisions  of 
Section  3507  of  the  PaperwoA 
Reduction  Act  of  1995  (Pub.  L  No.  104- 
13).  Any  interested  person  may  file 


comments  on  the  collection  of 
information  directly  with  OMB  and 
should  address  a  copy  of  those 
comments  to  the  Commission  as 
explained  below.  The  Commission 
received  public  comments  from  one 
entity  in  response  to  an  earlier  notice 
issued  )une  23. 1998. 63  FR  35204  (June 
29. 1998)  and  has  replied  to  these 
conunents  in  its  submission  to  C^4B. 
DATES:  CommenU  regarding  this 
collection  of  information  are  best 
assured  of  having  their  full  effect  if 
received  on  or  before  November  19. 
1998. 

ADDRESSES:  Address  comments  to  the 
Office  of  Management  and  Budget. 
Office  of  Infonnatioa  and  Regulatory 
AfEain.  Attention:  Federal  Energar 
Regulatory  Commission.  Desk  c5moer. 
725  17th  Street.  N.W.  Washington,  D.C 
20503.  A  copy  of  the  comments  should 
also  be  sent  to  the  Federal  Energy 
Regulatory  Commission.  Office  of  the 
Chief  Information  Officer.  Attention: 
Mr.  Michael  Miller,  888  First  Street 
N.E.,  Washington.  D.C  20426. 
FOR  FURTHER  SffORMATWN  CONTACT: 
Michael  Miller  may  be  reached  by 
telephone  at  (202)  208-1415,  by  bx  at 
(202)  273-0873.  and  by  e-mail  at 
midiael.miller^rc.ied.us. 
SUPPtCMTNTARY  STORMATION:  The 
energy  information  collection  submitted 
to  OMB  for  review  contains:     

1.  Collection  of  Infonnation  :FERC- 
561  "Annual  Report  of  Interlocking 
Positions." 

2.  Sponsor:  Federal  Energy  Regulatory 
Commission. 

3.  Control  No.:  OMB  No.  1902-0099. 
The  Commission  is  now  requesting  that 
OMB  approve  a  three-year  extension  of 
the  current  expiration  date,  with  no 
substantive  changes  to  the  existing 
collection.  There  is  an  increase  in  the 
reporting  burden  due  to  an  increase  in 
the  rate  of  interlock  changes  per  year. 
There  has  been  an  increase  in  the 
number  of  public  utilities  changing 
ownership  and  thus  an  increese  in  the 
number  of  offioera  and  directors 
changing  positions.  This  results  in  an 
increase  in  the  number  of  changes  made 
aiwually  to  the  filing.  This  increase 
reflects  an  adjustment  to  the 
Commission's  regulatory  burden  for  this 
information  collection  requirement. 
These  are  mandatory  collection 
requirements. 

4.  Necessity  of  Collection  of 
Information:  Submission  of  the 
information  is  necessary  to  enable  the 
Commission  to  implement  the  statutory 
provisions  of  Title  0.  Section  211  of  the 
Public  Utility  Regulatory  Policies  Act  of 
1978. 16  U.S.C  825d  which  amended 
Part  m  Section  305(c)  of  the  Federal 


56012 


Federal  Regirter/Vol.  63.  No.  202 /Tuesday.  October  20,  19987 Notices 


Power  Act.  Submission  of  the  list  is 
necessary  to  fulfill  the  requirements  of 
Section  211 — Interlocking  Directorates, 
which  defines  monitoring  and 
regulatory  operations  concerning 
interlocking  directorate  positions  held 
by  utility  personnel  and  possible 
conflicts  of  interest.  The  information  is 
collected  by  the  Commission  to  identify 
persons  holding  interlocking  position 
between  public  utilities  and  possible 
conflicts  of  interest.  Through  this 
process,  the  Commission  is  able  to 
review  and  exercise  oversight  of 
interlocking  directorates  of  public 
utilities  and  their  related  activities. 
Specifically,  the  Commission  must 
determine  that  individuals  in  utility 
operations  holding  two  positions  at  the 
same  time  would  not  adversely  affect 
the  public  interest.  The  Commission  can 
employ  enforcement  proceedings  when 
violations  and  omissions  of  the  Act's 
provisions  occur.  The  compliance  with 
these  requirements  is  mandatory.  The 
reporting  requirements  are  found  at  18 
CFR  46.6  and  131.31. 

5.  Respondent  Description:  The 
respondent  universe  ciurently 
comprises  on  average,  1,600 
"vspondents  subject  to  the 
Commission's  regulations. 

6.  Estimated  Burden:  800  total  burden 
hours,  1600  respondents,  1  response 
innually,  0.5  hours  per  response 
[average). 

7.  Estimated  Cost  Burden  to 
Respondents:  800  hours  +  2,088  hours  x 
$109,889  per  year  =  S41,758.  Average 
cost  per  respondent  =  $26.09. 

Statutory  Authority:  Title  II,  Section 
211  of  the  Public  Utility  Regulatory 
Policies  Act  of  1978, 16  U.S.C.  825d 
■vhich  amended  Part  III  Section  305  (c) 
of  the  Federal  Power  Act. 
LLq%raod  A.  Watson,  Jr., 
Acting  Saoreteuy. 

:FR  Doc.  98-28014  Filed  10-19-98:  8:45  am] 
MLUNO  COM  STir-OI-M 


OEPAFmiENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commiaeion 

rOoctot  No*.  RP9ft-M1-O0O  and  RPM-391- 
001] 

Colorado  Interstate  Qaa  Contpany; 
Notice  of  Technical  Conference 

October  14, 1998. 

The  filing  in  the  above  captioned 
proceeding  raises  issues  that  should  be 
addressed  in  a  technical  conference. 

Take  notice  that  the  technical 
conference  will  be  held  on  Wednesday, 
October  21. 1998,  at  11:00  a.m.,  in  a 
room  to  be  designated  at  the  offices  of 


the  Federal  Energy  Regulatory 
Commission,  888  First  Street,  NE. 
Washington,  D.C.  20426. 

All  interested  parties  and  staff  are 
permitted  to  attend. 
Linwood  A.  Wataon,  |r.. 
Acting  Secretary. 

|FR  Doc.  98-28015  Filed  10-19-98;  8:45  am) 
MLUNQ  COM  tnr-oi-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commiaeion 

(DociiM  No.  RP99-«»-4KNq 

Eaatam  Shore  Natural  Qaa  Company; 
Notice  of  Propoaed  Changea  In  FERC 
GaaTarm 

October  14, 1998. 

Take  notice  that  on  October  9. 1998, 
Eastern  Shore  Natural  Gas  Company 
(ESNG)  tendered  for  filing  as  part  of  its 
FERC  Gas  Tariff.  Second  Revised 
Volume  No.  1,  certain  revised  tariff 
sheets  in  the  above  captioned  docket 
bear  a  proposed  effective  date  of 
November  2, 1998. 

Pursuant  to  the  Commission's  Order 
issued  July  15, 1998  in  Docket  No. 
RM96-1-008  (Order  No.  587-H). 
Standards  for  Business  Practices  of 
Interstate  Natural  Gas  Pipelines,  ESNG 
tenders  for  filing  tariff  sheets,  as  set 
forth  on  App>endix  A  to  the  filing, 
adopting  standards  governing  intraday 
nominations.  The  new  standards  are 
1.3.39  through  1.3.44.  Modifications 
were  made  to  existing  standards. 
Standards  1.3.2,  1.3.20. 1.3.22  and 
1.3.32  were  revised.  Standards  1.3.10 
and  1.3.12  were  deleted. 

The  new  standards,  pursuant  to  Order 
No.  587-H.  establish  three 
synchronization  times  for  Buyers  to 
coordinate  their  intraday  nominations: 
6:00  p.m.  to  take  effect  the  next  gas  day; 
and  10:00  a.m.  and  5:00  p.m.  to  take 
effect  on  the  same  gas  day. 

ESNG  states  that  copies  of  the  filing 
have  been  served  upon  its  jurisdictional 
customers  and  interested  State 
Commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington.  D.C. 
20426.  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 


protestants  parties  to  the  proceedings. 

Any  person  wishing  to  become  a  party 

must  file  a  motion  to  intervene.  Copies 

of  this  filing  are  on  file  with  the 

Conunission  and  are  available  for  public 

inspection  in  the  Public  Reference 

Room. 

Linwood  A.  Waltoa.  Jr., 

Acting  Secretary. 

[PR  Doc  98-28011  Filed  10-19-98;  8:45  am) 

MUMQ  COM  anr-oi-M 

DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commiaeion 

[Dodiat  No.  CP9»-3-00iq 

El  Paao  Natural  Qaa  Company;  Notice 
of  Request  Under  Blanket 
Authorliation 

October  14, 1998. 

Take  notice  that  on  October  2, 1998, 
El  Paso  Natural  Gas  Company  (El  Paso), 
P.O.  Box  1492.  El  Paso,  Texas  79978, 
filed  in  Docket  No.  CP99-3-O00  a 
request  pursuant  to  Sections  157.205 
and  157.212  of  Commission's 
Regulations  under  the  Natural  Gas  Act 
(18  CFR  157.205, 157.212)  to  certificate 
expanded  service  arrang«nents  at  the 
J.L.  Hinson  Tap  Delivery  Point  all  as 
more  fully  set  forth  in  the  request  that 
is  on  file  with  the  Commission  and  open 
to  public  inspection. 

El  Paso  states  that  the  certification  of 
expanded  service  arrangements  will 
permit  the  deUvery  of  natural  gas  by  El 
Paso  to  a  second  local  distribution 
company  (LDC),  West  Texas  Gas  Inc. 
(West  Texas),  in  addition  to  natural  gas 
service  that  can  be  provided  by  Westar 
Gas  Transmission  Company  (Westar). 

El  Paso  states  that  Brian  Hamilton,  the 
end-user  receiving  natural  gas  service 
via  the  J.L.  Hinson  Tap  Delivery  Point 
from  Westar,  has  requested  that  natural 
gas  service  arrangements  at  this  delivery 
point  be  expanded  to  permit  the 
delivery  by  El  Paso  of  natural  gas  fitim 
a  second  LDC,  West  Texas.  In  order  to 
accommodate  this  request.  El  Paso  has 
agreed  to  expand  the  existing 
certificated  service  arrangement  at  the 
existing  J.L.  Hinson  Tap  Delivery  Point 
to  allow  delivery  by  a  second  LDC, 
under  Section  311(a)  of  the  NGPA,  and 
to  provide  Section  311  transportation 
service  to  the  JX.  Hinson  Tap  Delivery 
Point  in  Lamb  County.  Texas. 

The  request  further  states  that  El  Paso 
expanded  service  to  the  J.L.  Hinson  Tap 
Delivery  Point  via  West  Texas  under 
Section  311(a)  and  has  exclusively  used 
this  delivery  point  for  the  transportation 
and  delivery  of  natural  gas  under  Park 
284,  Subpart  B. 
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The  request  also  states  that  the 
regulatory  restriction  placed  on  the 
operation  of  a  facility  under  Section 
311(a)  of  the  NGPA  prohibits  El  Paso's 
shippers  from  utilizing  this  delivery 
point  under  any  transportation 
arrangement  other  than  a  Subpart  B 
transportation  arrangement.  In  view  of 
this  limited  service  flexibility.  El  Paso 
believes  that  certification  of  expanded 
service  arrangements  at  the  J.L.  Hinson 
Tap  DeUvery  Point,  located  in  Lamb 
County.  Texas  pursuant  to  Secticm 
157.212  of  the  Commission's 
Regulations  is  necessary  and  in  the 
public  interest. 

El  Paso  states  that  expanded  service 
arrangements  from  two  LDC's  at  the 
existing  J.L.  Hinson  Tap  Delivery  Point 
under  the  NGA  is  not  prohibited  by  El 
Paso's  existing  Volume  No.  1-A  FERC 
Gas  Tariff.  El  Paso  further  states  that  it 
has  sufficient  capacity  to  accomplish 
the  deliveries  of  the  requested  gas 
voliunes  without  detriment  or 
disadvantage  to  El  Paso's  other 

customers. 

Any  person  or  the  Commission's  staff 
may.  within  45  days  after  issuance  of 
the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
CommissicHi's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intwention  and  pursuant  to  Section 
157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authoriBsd  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  U  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed 
for  filing  a  protest,  the  instant  request 
shall  be  treated  as  an  application  for 
authorization  pursuant  to  Section  7  of 
the  Natural  Gas  Act. 
Liawood  A.  WatMO.  Jr.. 
.    Acting  Secretary. 

(PR  Doc  98-28006  FUed  10-19-98;  8:45  am] 
MXMQ  OOM  V1T-M-M 


GTI  states  that  the  purpose  of  this 
filing  is  to  comply  with  Order  No.  587- 
H  issued  July  15. 1998.  in  Docket  No. 
RM9&-1-008  (Order).  The  Order 
incorporates,  by  reference,  the  most 
recent  standards  dealing  with  intra-day 
nominations  and  nomination  and 
scheduling  procedures  promulgated  by 
the  Gas  Industry  Standards  Board  on 
March  12. 1998. 

GTI  states  that  copies  of  this  filing 
were  served  upon  its  firm  customers 
and  interested  state  commissions. 
Copies  were  also  served  on  all 
interruptible  customers  as  of  the  date  of 

the  filing. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street.  N.E..  Washington.  D.C. 
20426.  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regtilations.  ProtesU  will 
be  considmed  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  bcMixune  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Uawood  A.  WalMB.  Jr.. 
Acting  Secretary. 

IFR  Doc  9ft-28012  Filed  10-19-98;  8:45  am] 
ooocanr-at-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commiaalon 

IDockat  Na  RPW-S4-OO0I 

Qaa  Tranaport,  Inc.;  Nolioa  of 
Propoaed  Changea  bi  FERC  Qaa  Tariff 

October  14, 1998. 

Take  notice  that  on  October  9. 1998, 
Gas  Transport.  Inc.  (GTI)  tendered  for 
filing  to  become  part  of  its  FERC  Gas 
Tariff.  Second  Revised  Volume  No.  1. 
revised  tariff  sheets  vrith  a  proposed 
efiisctive  date  of  November  2. 199S. 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commiaeion 

(DocltstNo.  nPM  -tt-OOQI 

KO  Tranamiaaion  Company;  Nodoe  of 
Tariff  nHng 

October  14. 199S. 

Take  notice  that  on  October  9. 1998. 
KO  Transmission  Company  (KO 
Transmission)  tendered  for  filing  as  part 
of  its  FERC  Gas  Tariff.  Original  Voliune 
No.  1,  the  following  tariff  sheet  with  a 
proposed  eSsctive  date  of  November  2, 
1998: 

Sacood  Raviaed  Sheet  No.  32 
First  Ravisad  Sheet  Na  34 
Second  Revised  Sheet  Na  92 
Second  Revised  Sheet  No.  94 
Sooond  Revised  Sheet  No.  96 
Second  Revised  Sheet  Na  98 
Second  Raviaed  Sheet  Na  33 
Second  Ravisad  Sheet  Na  91 
Second  Roviaed  Sheet  Na  93 


Second  ReviMd  Sheet  No.  95 
Second  Revised  Sheet  No.  97 
Third  Revised  Sheet  Na  147 

KO  Transmission  tendered  this  tariff 
filing  as  required  by  the  Commission's 
directive  in  Order  No.  587-H,  issued 
July  15. 1998,  wherein  the  Commission 
amended  Section  284 . 1 0  of  its 
regulations  governing  standards  for 
conducting  business  practices.  The 
revised  tariff  sheets  implement  certain 
standards  governing  intra-day 
nominations,  as  well  as  revisions  to 
nomination  and  confirmation 
procedures.  KO  Transmission  requests 
waiver  of  Section  154.207  of  the 
Commission's  regulations  requiring 
thirty  days  notice  of  a  tariff  filing.  KO 
Tranusmission  and  Columbia  Gas 
Transmission  Corporation  (Columbia) 
jointly  own  certain  pipeline  facilities 
and  KO  Transmission  seAs  to  conform 
to  the  tariff  procedures  proposed  by 
Columbia  in  its  September  29, 1998 
filing  to  implement  these  GISB 
standards.  The  small  delay  associated 
with  KO  Transmission's  filing  is  a 
product  of  that  effort. 

KO  Transmission  states  that  copies  of 
this  filing  w«e  served  to  all  of  its 
customers. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street.  N.E.,  Washington.  D.C 
20426.  in  accordance  with  Sectioos 
385.214  or  385.211  of  the  Commissiop's 
Riiles  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
%vith  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commissian  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 

Any  person  wishing  to  became  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commissian  and  are  available  for  public 
inspection  in  the  Public  Refarenoe 
Room 

lA.WalHii.lr.. 


Acting  Secretary. 

[FR  Doc  96-28010  Filed  10-l»-e6;  8:45  am] 
I  coot  sn7-e«-ii 
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OEPARTMENT  OF  ENERGY 

N-ederal  Energy  Regulatory 
Commission 

Docket  No.  RP9»-«1-000} 


inspection  in  the  Public  Reference 
Room. 

Lintirood  A.  Wation.  )r^ 

Acting  Secretary. 

(FR  Doc.  98-28009  Filed  10-19-98:  8:45  ami 

MLUNQ  COOE  (Tir-OI-M 


>torthweet  Pipeline  Corporation;  Notice    

j^Pjoposed  Change.  In  FERC  Gas  DEPARTMENT  OF  ENERGY 


Dclober  14,  1998. 

Take  notice  that  on  October  8. 1998. 
>Iorthwest  Pipeline  Corporation 
Northwest)  tendered  for  filing  as  part  of 
ts  FERC  Gas  Tariff.  Third  Revised 
Volume  No.  1.  the  following  tariff 
Jieets,  to  become  effective  January  1. 
'998: 

•ourth  Revised  Sheet  No.  22 

Second  Revised  Sheet  No.  22-A 

>iginal  Revised  Sheet  No.  22-B 

■'irst  Revised  Sheet  No.  216 

>iginal  Sheet  No.  22»-A 

•ourth  Revised  Sheet  No.  229 
iixth  Revised  Sheet  No.  232 
Second  Revised  Sheet  No.  232-A 
Second  Revised  Sheet  No.  232-B 
Third  Revised  Sheet  No.  232-D 
Third  Revised  Sheet  No.  259 
Original  Sheet  No.  259-A 
Second  Revised  Sheet  No.  260 
Second  Revised  Sheet  No.  279-C 

Northwest  states  that  the  purpose  of 
this  filing  is  to  propose  changes  to  the 
reservation  charge  adjustment  and 
operational  flow  order  provisions  of 
Northwest's  tariff.  The  changes  being 
sought  by  Northwest  are  the  product  of 
extensive  negotiations  between 
Northwest  and  many  of  its  key 
customers. 

Northwest  states  that  a  copy  of  this 
lihng  has  been  served  upon  Northwest's 
customers  and  affected  state  regulatory 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street.  N.E..  Washington.  D.C. 
20426.  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission  s 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 


Federal  Energy  Regulatory 
Commission 

[Docket  No.  ER9»-34-000] 

Sierra  Pacific  Po«ver  Company,  Nevada 
.  Power  Company;  Notice  of  Filing 

October  7. 1998. 

Take  notice  that  on  October  2.  1998. 
Sierra  Pacific  Power  Company  (Sierra) 
and  Nevada  Power  Company  (Nevada 
Power)  (collectively.  Applicants), 
submitted  for  filing  a  Joint  Open  Access 
Transmission  Tariff  (OATT).  In  a 
separate  docket  the  Applicants  have 
filed  contemporaneously  an  application 
requesting  authorization  and  approval 
of  their  proposed  merger  (Merger).  The 
Applicants  request  that  the  OATT  take 
effect  upon  consummation  of  the 
Merger. 

The  Applicants  have  served  a  copy  of 
the  OATT  on  the  regulatory 
commissions  having  jurisdiction  over 
the  Applicants  and  all  customers  under 
Sierra's  and  Nevada  Power's  current 
open  access  transmission  tariffs. 

Any  person  desiring  to  be  heard  or  to 
protest  such  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  888 
First  Street.  N.E..  Washington.  D.C. 
20426.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385^11 
and  385.214).  All  such  motions  and 
protests  should  be  filed  on  or  before 
October  22. 1998.  Protests  will  be 
considered  by  the  Commission  to 
determine  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
David  P.  Boeisera, 
Secretary. 

(FR  Doc.  98-28062  Filed  10-l»-98;  8:45  am] 
MLUNO  COCC  STir-OI-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RPW-140-002] 

Tennessee  Gas  Pipeline  Company; 
Notice  of  Compliance  Filing 

October  14. 1998. 

Take  notice  that  on  October  9.  1998. 
Tennessee  Gas  Pipeline  Company 
(Tennessee),  tendered  for  filing  as  part 
of  its  FERC  Gas  Tariff.  Fifth  Revised 
Volume  No.  1.  the  revised  and  original 
tariff  sheets  identified  in  Appendix  A  to 
the  filing,  to  become  effective  November 
8. 1998. 

Tennessee  states  that  this  filing  is 
being  made  in  compliance  with  the 
Commission's  "Order  Following 
Technical  Conference"  issued  on 
September  24. 1998  in  the  above- 
referenced  docket.  Tennessee  Gas 
Pipeline  company.  84  FERC  (61.304 
(1998)).  Tennessee  further  states  that  the 
filing  includes  tariff  modifications  that 
would  allow  Tennessee  to  reserve 
specified  types  of  available  capacity  for 
future  expansion  projects  subject  to 
certain  posting  and  open  season 
requirements. 

Any  person  desiring  to  protest  this 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street,  NE..  Washington.  DC 
20426.  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission's  Regulations.  Protests 
will  be  considered  by  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room. 
Linwood  A.  Wataon,  Jr., 
Acting  Secretary. 

jFR  Doc.  98-28007  Filed  10-19-98:  8:45  amj 
nuJNQ  COOC  STir-OI-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP99-S&-000] 

Texas-Ohio  Pipeline.  Inc.;  Notice  of 
Proposed  Changes  In  FERC  Gas  Tariff 

October  14, 1998. 

Take  notice  that  on  October  9, 1998. 
Texas-Ohio  Pipeline.  Inc.  (Texas-Ohio). 
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tendered  for  filing  to  become  part  of  its 
FERC  Gas  Tariff.  Original  Volume  No.  1. 
the  following  revised  tariff  sheets,  to  be 
effective  November  2, 1998: 

First  Revised  Sheet  No.  S3A 
Second  Revised  Sheet  No.  54 
Second  Revised  Sheet  No.  54A 
Second  Revised  Sheet  No.  78 

Texas-Ohio  states  that  the  purpose  of 
this  compliance  filing  is  to  conform  its 
tariff  to  requirements  of  Order  No. 
587-H. 

Texas-Ohio  further  states  that  copies 
of  this  filing  have  been  served  on  Texas- 
Ohio's  jurisdictional  customers  and 
interested  state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street.  NE.,  Washington.  DC 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  db  file  with  the 
Commission  and  are  available  Tor  public 
inspection  in  the  PublioReferenoe 
Room. 

LiJBWooQ  A.  WelMB.  Jr.. 
Acting  Secretary. 

[FR  Doa  98-28013  Filed  10-19-08;  8:45  am] 
I  oooc  snr-ei-M 


activity  showing  the  volumes  and 
amoimts  paid  imder  each  Pipeline 
Interconnect  Balancing  Agreement 
during  the  aforementioned  period. 

Transco  states  that  the  report  shows 
that  for  the  cadi-out  period  ending  July 
31, 1998,  Transco  had  a  net 
imderrecovery  of  $3,706,083.  Transco 
has  carried  forward  a  net  underrecovery 
of  $7,397,050  from  the  previous  twelve- 
month period.  This  results  in  a  net 
underrecovery  cash-out  balance  of 
$11,103,133  as  of  July  31. 1998.  Transco 
states  that  in  aocordiuice  with  Section 
15  of  its  tariff  it  will  carry  forward  such 
net  underrecovery  to  offset  any  net 
overrecovery  that  may  occur  in  future 
cash-out  periods. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  R^ulatory  Commission. 
888  First  Street,  NE..  Washington,  DC 
20426,  in  accordance  vdth  Sections 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  (m  or  before  November  4. 1998. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  wdll 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Refisrenoe  Room. 
LiBweed  A.  WalM^  Jr.. 
Acting  Secretary. 

IFR  Doc.  98-^8005  Filed  10-19-96;  6:45  am] 
I  oooc  snr-ei-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
CoiTHnisaion 

(DockM  Noa.  CP6»-a»1-023  and  RP93-162- 

ooq 

Transcontlnentai  Gas  Pipe  Una 
Corporation:  Notice  of  Annual  Caslt- 
Out  Report 

October  14. 1998. 

Take  notice  that  on  September  29. 
1998,  Transcontinental  Gas  Pipe  Line 
Company  (Transco)  filed  its  annual 
report  of  cash-out  purchases  for  the 
pOTiod  August  1. 1997,  through  July  31. 
1998.  The  report  was  filed  to  comply 
with  the  cash-out  provisions  in  Section 
15  of  the  General  Terms  and  Conditions 
of  Transco's  FERC  Gas  Tariff. 

I*ursuant  to  the  requirements  of  the 
Commission's  order  issued  December  3. 
1993,  in  Docket  No.  RP93-162-002, 
Transco  also  submitted  a  summary  of 


numbeied  incorrectly.  The  instant  filing 
is  being  made  to  renumber  this  tariff 
sheet  as  Third  Revised  Sheet  No.  2. 

Williams  states  that  a  copy  of  its  filing 
was  served  on  all  of  Williams' 
jurisdictional  customers  and  intwested 
state  commissions. 

Any  person  desiring  to  protest  this 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street.  N.E.,  Washington.  D.C 
20426,  in  aocordanoe  with  Secticm 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  as  provided  in  Section  154.210  ctf 
the  Commission's  Regulations.  I*rotests 
will  be  considered  by  the  Commission 
in  determining  the  appn^riate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Copies  of  this  filing  are  on  file  with  the 
Commissioo  and' are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Acting  Secretary. 

[FR  Doc  9fr-26006  Filed  10-l»-06;  6:4S  am] 

I  oooi  snr-ei-a 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
ConMiitosion 

(DOGltM  No.  RP99-10-001] 

WUIiams  Gas  Pipeline  Central.  Inc.; 
Notice  of  PropMed  Ctiangea  In  FERC 
Gaa  Tariff 

October  14. 1998. 

Take  notice  that  on  October  8, 1998, 
Williams  Gas  I>ipelines  Central.  ]nc 
(Williams),  tendered  for  filing  to  become 
part  of  its  FERC  Gas  Tariff.  Original 
Volume  No.  1.  the  following  tariff  sheet, 
with  the  proposed  efCective  date  of 
November  3, 1998: 

Third  Revised  Sheet  No.  2 

Williams  states  that  on  October  1, 
1998.  it  made  a  filing  to  revise  its 
General  Terms  and  Conditions  to 
provide  more  options  for 
communication  between  Williams  and 
its  customers  and  to  clarify  the  legal 
status  of  electronic  commimicatiqns. 
Second  Revised  Sheet  No.  2.  included 
in  that  filing,  was  inadvertently 


DEPARTMENT  OF  ENERGY 

Federal  Energy  ReguMory 
Cominiaaion 


podQtMo.EQ9>  8  OOO.atM.1 


■  LLCet 


October  9. 1998. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 


1.  Lake  Bentaa 


DLLC 


[Docket  No.  EG99-6-000] 

Take  notice  that  on  October  5. 1998. 
Lake  Benton  Power  Partners  0  LLC 
13000  Jameson  Road,  Tehachapi, 
California  93561,  filed  with  the  Federal 
Eneigy  Regulatory  Commission  an 
application  tta  detennination  of  exempt 
v^olesale  generator  status  pursuant  to 
Part  365  of  the  Commission's 
regulations. 

Lake  Benton  Power  Partners  n  LLC 
an  indirect  wholly-owned  subsidiary  of 
Enron  Wind  cocp.,  is  developing  a  wind 
turbine  generation  facility  in  Lai:e 
Benton.  MinnesoU.  vrith  a  cajMcity  of 
103.5  MW.  Lake  Benton  Pcmer  Partners, 
n  LLC  plans  to  sell  power  to  Northern 
States  Power  Company.  On  September 
29. 1998.  the  Commission  accepted  Lake 
Benton  Power  Partners  D  LLC's 
proposed  market-based  rates  for  filing. 
Lake  Benton  Pow^  Partners  H  LLC, 
Docket  No.  ER9&-4222  (Sept  29, 1998). 
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Comment  date:  October  30, 1998.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.  The 
Commission  will  limit  its  consideration 
of  comments  to  those  that  concern  the 
adequacy  or  accuracy  of  the  application. 

2.  Panda  Paris  Power,  L^. 

(Docket  No.  BG99-9-000| 

Take  notice  that  on  October  6, 1998, 
Panda  Paris  Power.  L.P.  (Panda  Paris). 
4100  Spring  Valley,  Suite  1001,  Dallas, 
Texas  75244  filed  with  the  Federal 
Energy  Regulatory  Commission  an 
application  for  redetermination  of 
exempt  wholesale  generator  status 
pursuant  to  Part  365  of  the 
Commission's  regulations. 

Panda  Paris  is  a  E)elawaiB  limited 
partnership.  Panda  Paris  plans  to 
construct  a  1,000  megawatt,  natural  gas- 
fired  generating  facility  in  or  near  Paris, 
Texas,  within  die  region  governed  by 
the  Electric  Reliability  Council  of  Texas 
(ERCOT).  Electricity  generated  by  the 
facility  will  be  sold  at  wholescde  to  one 
or  more  power  marketers,  utilities, 
cooperatives  or  other  wholesalers. 

Q>nunen(  date:  October  30, 1998.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.  The 
Commission  will  limit  its  consideration 
of  comments  to  those  that  concern  the 
adequacy  or  accuracy  of  the  application. 

3.  Tenaska  Frontier  Paitnan,  Ltd. 

(Docket  No.  EG98-1 08^-000) 

Take  notice  that  on  August  26. 1998, 
Tenaska  Frontier  Partners,  Ltd.,  a  Texas 
limited  partnership,  filed  with  the 
Federal  Energy  Regulatory  Commission 
an  application  for  redetermination  of 
exempt  wholesale  generator  status 
pursuant  to  Part  365  of  the 
Commission's  Regulations. 

Applicant  is  proposing  to  construct 
and  own  an  independent  power 
production  facility  in  Grimes  County, 
Texas.  Major  plant  equipment  will 
consist  of  three  combustion  tuibine- 
generators,  three  heat  recovery  steam 
generators  and  one  steam  turbine 
generator  with  a  nominal  net  plant 
output  of  830  MW.  The  primary  fuel 
supply  for  the  facility  will  be  natural 
gas.  Fuel  oil  will  be  used  as  a  back-up 
fuel  supply.  Net  capacity  and  electric 
energy  will  be  sold  to  PECO  Energy 
Company  for  resale  and,  under  certain 
conditions,  to  others  for  resale.  Under 
certain  conditions,  natural  gas  may  be 
sold  to  PECO  in  lieu  of  electric  power. 
Waste  water  will  be  transported  to  spray 
field  and  used  to  irrigate  crops. 
Applicant  states  that  it  is  engaged 
directly  and  exclusively  in  the  business 
of  owning  the  facility  and  selling 
electric  energy  at  wholesale.  No  rate  or 


charge  for.  or  in  connectitm  with,  the 
construction  of  the  Facility  or  for 
electric  energy  produced  by  the  Facility 
was  in  effect  under  the  laws  of  any  state 
as  of  the  date  of  enactment  of  Section  32 
of  the  Public  Utility  Holding  Company 
Act. 

Comment  date:  October  29, 1998.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.  The 
Commission  will  limit  its  consideration 
of  ccMnments  to  those  that  concern  the 
adequacy  or  accuracy  of  the  application. 

4.PFftL.Inc. 

(Docket  Na  ER99-t2-000l 

Take  notice  that  on  October  6, 1998. 
PP&L.  Inc.  (PP&L).  filed  a  Service 
Agreement  dated  September  29. 1998, 
with  Duquesne  Light  Company 
(Duquesne),  under  PP&L's  Maricet-Based 
Rate  and  Resale  of  Transmission  Rights 
Tariff,  FERC  Electric  Tariff,  Volume  No. 
5.  The  Service  Agreement  adds 
Duquesne  as  an  eligible  customer  under 
the  Tariff. 

PPftL  requests  an  effective  date  of 
October  6. 1998,  for  the  Service 
Agreement. 

PP&L  states  that  copies  of  this  filing 
have  been  supplied  to  Duquesne  and  to 
the  Pennsylvania  Public  Utility 
Commission. 

Comment  date:  October  26, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  PPftL,  Inc. 

[Docket  No.  ER9»-t3-000l 

Take  notice  that  on  October  6, 1998, 
PP&L.  Inc.  (PP&L),  tendered  for  filing  a 
Service  Agreement  dated  September  29, 
1998,  with  Central  Hudson  Gas  & 
Electric  Corporation  (Central),  under 
PP&L's  Market-Based  Rate  and  Resale  of 
Transmission  Rights  Tariff.  FERC 
Electric  Tariff,  Volume  No.  5.  The 
Service  Agreement  adds  Central  as  an 
eligible  customer  under  the  Tariff. 

PP&L  requests  an  effective  date  of 
October  6, 1998,  for  the  Service 
Agreement. 

PP&L  states  that  copies  of  this  filing 
have  been  supplied  to  Central  and  to  the 
Pennsylvania  Public  Utility 
Commission. 

Comment  date:  October  26. 1998.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  Texas-New  Mexico  Power  Company 

(Docket  No.  ER99-»4-000| 

Take  notice  that  on  October  6, 1998. 
Texas-New  Mexico  Power  Company 
(TNMP).  tendered  for  filing  an  umbrella 
service  agreement  for  short-term 
nonfirm  energy  transactions  of  one  year 
or  less  between  TNMP  (seller),  and  El 


Paso  Electric  Company  (purchaser),  in 
accordance  with  TNMP's  rate  scheidule 
for  sales  of  electricity  at  market-based 
rates. 

Comment  date:  October  26. 1998.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  Northeast  Utilities  Senrice  Company 

(Docket  No.  ER99--45-000i 

Take  notice  that  on  October  6. 1998. 
Northeast  Utilities  Service  Company 
(NUSCO).  tendered  for  filing  on  behalf 
of  The  Connecticut  Light  and  Power 
Company  (CL&P)  and  Holyoke  Water 
Power  Company,  (including  its  wholly- 
owned  subsidiary,  Holyoke  Power  and 
Electric  Company),  a  Power  Supply  and 
Service  Agreement  to  provide  finn 
requirements  service  to  the  Vermont 
Electric  Cooperative  (VEC),  pursuant  to 
Section  205  of  the  Federal  Power  Act  ' 
and  Section  35.13  of  the  Commission's 
RegiUations. 

NUSGO  requests  that  the  rate 
schedule  become  efiiective  on  January  1. 
1999. 

NUSCO  states  that  copies  of  the  rate 
schedule  have  been  mailed  to  the 
parties  to  the  Agreement,  and  the 
affiscted  state  utility  commission. 

Conunent  date:  October  26. 1998.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notiee. 

8.  Public  Seirice  Company  of  New 
Mexico 

[Docket  No.  ER99-46-0001 

Take  notice  that  on  October  6. 1998, 
Public  Service  Company  of  New  Mexico 
(PNM),  tendered  for  filing  a  mutual 
netting/close-out  agreement  between 
PNM  and  Cook  Inlet  Enei^  Supply 
(Cook). 

PNM  requested  waiver  of  the 
Commission's  notice  requirement  so 
that  service  imder  the  PNM/netting 
agreement  may  be  effective  as  of 
October  9, 1998. 

Copies  of  the  filing  were  served  on 
Cook  and  the  New  Mexico  Public  Utility 
Commission. 

Comment  date:  October  26, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  New  York  State  Electric  ft  Gas 
Corporation 

(Docket  No.  ER99-47-000) 

Take  notice  that  on  October  6, 1998. 
New  York  State  Electric  &  Gas 
Corporation  (NYSEG),  tendered  for  • 
filing  an  executed  Network  Service  and 
Network  Operating  Agreements  between 
NYSEG  and  both  Agway  Energy 
Services,  Inc.,  and  Niagara  Mohawk 
Energy  Marketing.  These  Agreements 
specify  that  the  Transmission  Customers 


have  agreed  to  the  rates,  terms  and 
conditions  of  NYSEG 's  currently 
effective  open  access  transmission  tariff 
and  other  revisions  to  the  OATT 
applicable  to  all  customers  who  take 
service  under  its  retail  access  program. 

NYSEG  requests  waiver  of  the 
Commission's  60-day  notice 
requirements  and  an  effective  date  of 
September  7, 1998,  for  the  Agreement 
with  Agway  Energy  Services,  Inc..  and 
October  7, 1998,  with  Niagara  Mohawk 
Energy  Marketing. 

NYSEG  has  served  copies  of  the  filing 
on  the  New  York  State  Public  Service 
Commission  and  the  Transmission 
Customers. 

Comment  date:  October  26, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  Florida  Power  Corporation 

(Docket  No.  ER99-I8-0001 

Take  notice  that  on  October  6, 1998, 
Florida  Power  Corporation  (Florida 
Power),  tendered  for  filing  a  service 
agreement  providing  for  non-firm  point- 
to-point  transmission  service  to  Duke 
Power,  a  division  of  Duke  Energy 
Corporation,  pursuant  to  Florida 
Power's  open  access  transmission  tariff. 

Florida  Power  requests  that  the 
Commission  waive  its  notice  of  filing 
requirements  and  allow  the  Service 
Agreement  to  become  effective  on 
October  6. 1998. 

Comment  date:  October  26. 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

11.  California  Independent  System 
Corporation 

[Docket  No.  ER99-50-000  Operator! 

Take  notice  that  on  October  6, 1998. 
the  California  Independent  System 
Operator  Corporation  (ISO),  tendered  for 
filing  a  Participating  Generator 
Agreement  between  Monsanto  Company 
and  the  ISO  for  acceptance  by  the 
Commission. 

The  ISO  states  that  this  filing  has  been 
served  on  Monsanto  Company  and  the 
California  Public  Utilities  Commission. 

The  ISO  is  requesting  waiver  of  the 
60-day  notice  requirement  to  allow  the 
Participating  Generator  Agreement  to  be 
made  effective  as  of  September  25, 1998. 

Comment  date:  October  26, 1998.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

12.  Central  Maine  Power  Company 

[Docket  No.  ER99-52-000I 

Take  notice  that  on  October  6. 1998, 
Central  Maine  Power  Company  (Central 
Maine),  tendered  for  filing  pursuant  to 
Section  35.12  of  the  Federal  Energy 
Regulatory  Commission's  Rules  of 


Practice  and  Procedure.  18  CFR  35.12, 
as  an  initial  rate  schedule,  an 
interconnection  agreement  (lA)  with 
Northeast  Empire  Limited  Partnership 
#1  (NELP  #1).  The  lA  provides  for 
interconnection  service  to  NELP  #1  at 
the  rates,  terms,  charges,  and  conditions 
set  forth  therein. 

Central  Maine  is  requesting  that  the 
lA  become  effective  on  October  7. 1998. 

Copies  of  this  filing  have  been  served 
upon  the  Maine  Public  Utilities 
Commission  and  NELP  #1. 

Comment  date:  October  26, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

13.  Wisconsin  Electric  Power  Company 

[Docket  No.  ER99-53-O00] 
.    Take  notice  that  on  October  6, 1998. 
Wisconsin  Electric  Power  Company 
(Wisconsin  Electric),  tendered  for  filing 
a  notice  of  cancellation  of  the  Joint  Use 
of  Transmission  Agreement  dated 
December  8, 1987  between  Wisconsin 
Electric  and  Upper  Peninsula  Power 
Company  designated  FERC  Rate 
Schedule  No.  61,  effective  January  1, 
1999. 

Copies  of  the  filing  have  been  served 
on  Upper  Peninsula  Power  Company, 
the  Michigan  Public  service 
Commission  and  the  Public  Service 
Commission  of  Wisconsin. 

Comment  date:  October  26, 1998,  in 
accordance  with*  Standard  Paragraph  E 
at  the  end  of  this  notice. 


14.  Boston  Edison  Company 

[Docket  No.  ER99-54-000I 

Take  notice  that  on  October  6. 1998, 
Boston  Edison  Company  (Boston 
Edison),  filed  a  settlement  which 
includes  fuel  adjustment  clause 
revisions  to  the  wholesale  contract  with 
the  Massachusetts  Bay  Transportation 
Authority  under  Rate  Schedule  FERC 
No.  170. 

Boston  Edison  requests  an  effective 
date  of  August  1, 1998. 

Boston  Edison  states  that  copies  of 
this  filing  have  been  posted  and  served 
upon  the  affected  customer  and  the 
Massachusetts  Department  of 
Telecommunications  and  Energy. 

Comment  date:  October  26. 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

15.  Washington  Water  Power  Company 

(Docket  No.  ER99-55-000) 

Take  notice  that  on  October  6, 1998. 
The  Washington  Water  Power  Company 
(WWP).  tendered  for  filing  an  additional 
service  schedule.  Schedule  E.  to  WWP's 
FERC  Electric  Tariff.  First  Revised 
Volume  No.  9.  pursuant  to  Section  35.12 
of  the  Commission's  Regulations. 


Schedule  E  sets  forth  the  parameters  for 
Dynamic  Capacity  and  Energy  Service 
that  is  proposed  to  come  within  WWP's 
market-based  rate  authority  granted  in 
Docket  No.  ER97-7-000.  Also  included 
are  additional  technical  and  conforming 
amendments  addressing,  inter  alia, 
transaction  termination  and 
creditworthiness. 

Comment  date:  October  26, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

16.  California  Independent  System 
Operator  Corporation 

[Docket  No.  ER99-64-000I 
Take  notice  that  on  October  6. 1998. 
.  the  California  Independent  System 
Operator  Corporation  (ISO),  tendered  for 
filing  the  executed  Amendment  No.  1, 
to  the  Scheduling  Coordinator 
Agreement  between  the  Salt  River 
Agricidtural  Improvement  and  Power 
District  and  the  ISO  (Amendment  No.  1) 
for  acceptance  by  the  Commission.  The 
ISO  states  that  it  previously  had 
submitted  an  unexecuted  Amendment 
No.  1,  as  part  of  its  June  1. 1998. 
compliance  filing  in  Docket  Nos.  EC96- 
19-029  and  ER96-1663-030  to  comply 
with  the  Commission's  orders  issued 
December  17, 1997  in  Pacific  Gas  and 
Electric  Co..  81  FERC  1 61,320,  and 
February  25, 1998  in  California 
Independent  System  Operator  Corp..  82  — 
FERC1 61,174. 

The  ISO  further  states  that  the 
Commission  accepted  Amendment  No. 
1,  for  filing  to  be  effective  as  of  March 
31, 1998,  in  a  letter  order  issued  on 
September  8, 1998  in  Docket  Nos. 
ER98-990-001  et  al.  and  ER98-992-001 

etal. 

The  ISO  states  that  this  filing  has  been 
served  on  all  parties  listed  on  the 
official  service  list  in  the  above- 
referenced  docket. 

Comment  date:  October  26. 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

17.  PPftL,  Inc. 

[Docket  Nos.  OA9e-142-000.  ER96-1428- 
000  and  ER96-142»-<X)1| 

Take  notice  that  on  October  5. 1998. 
PP&L.  Inc.  (PP&L)  filed  with  the  Federal 
Energy  Regulatory  Commission  its 
compliance  report  regarding  refunds 
made  in  connection  with  the  settlement 
of  Docket  Nos.  OA96-142-O00.  ER96- 
1428-000  and  ER96-1428-001. 

PP&L  states  that  a  copy  of  this  filing 
has  been  provided  to  Pennsylvania 
Public  Utility  Commission  and  to  the 
affected  wholesale  customers. 

Comment  date:  November  9, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 
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Standard  Paragraphs 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street.  N.E..  Washington.  D.C. 
20426.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
the  comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  these  filings  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
David  P.  Boergen. 
Secretary. 
(FR  Doc.  98-28061  Filed  10-l»-98:  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Cofflmlaalon 

[Docket  No.  ER95-10O7-O1O.  at  al.] 

Logan  Generating  Company,  LP.,  et 
al.;  Electric  Rate  and  Corporate 
Regulation  Flllnga 

October  7. 1998. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Logan  Generating  Company,  LP. 

(Docket  No.  ER9S-1 007-010) 

Take  notice  that  on  October  2.  1998, 
Logan  Generating  Company,  L.P. 
(Logan),  tendered  for  filing  an  updated 
market  analysis  as  required  by  the 
Commission's  order  approving  market 
based  rates  for  Logan. 

Comment  date:  October  22,  1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  Dnke  Energy  Oakland  LLC.  Duke 
Energy  Morro  Bay  LLC,  Duke  Energy 
Moes  Landing  LLC 

(Docket  Nos.  ER98- 34 16-002.  ER98-3417- 
002.  and  ER98-34 18-002] 

Take  notice  that  on  September  16. 
1998.  Duke  Energy  Moss  Landing  LLC, 
Duke  Energy  Oakland  LLC  and  Duke 
Energy  Morro  Bay  LLC  (collectively. 
Applicants)  each  tendered  for  filing 
amended  rate  schedules  in  compliance 
with  the  Commission's  August  17. 1998 
order,  84  FERC  61,186  (1998).  The 
Applicants  amended  the  rate  schedules 
for  Duke  Energy  Moss  ijnHipg  LLC, 


FERC  Electric  Rate  Schedule  No.  3. 
Duke  Energy  Oakland  LLC,  FERC 
Electric  Rate  Schedule  No.  3  and  Duke 
Energy  Morro  Bay,  FERC  Electric  Rate 
Schedule  No.  2.  'The  affected  rate 
schedules  govern  the  Applicants  sales  of 
certain  ancillary  services  at  market- 
based  rates. 

The  amended  rate  schedules  reflect 
the  Commission's  directive  to  limit  the 
sales  of  ancillary  services  to  either  the 
California  Independent  Operator 
Corporation  (California  ISO)  or  others 
that  self-supply  ancillary  services  to  the 
Cahfomia  ISO. 

In  accordance  with  the  Commission's 
August  17,  1998,  order  the  amended  rate 
schedules  are  made  effective  retroactive 
to  July  1,1998. 

Comment  date:  October  28, 1998.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  Montana  Power  Trading  ft  Marketing 
Company 

(Docket  No.  ER99-20-0001 

Take  notice  that  on  October  2, 1998. 
Montana  Power  Trading  &  Marketing 
Company  (MPT&M),  tendered  for  filing 
Electric  Energy  Sale  Agreements  for 
sales  of  electricity  under  its  Rate 
Schedule  FERC  No.  1  to  each  of  the 
following  purchasers: 

City  of  Anaheim 

CNG  Power  Services  Corp. 

NorAm  Energy  Services 

Povfer  Exchange  Corporation 

Seattle  City  Light 

Utah  Asaoctation  of  Municipal  Power 

Systems 
Washington  Water  Povrer 

MPTftM  has  proposed  to  make  each  of 
the  Electric  Energy  Sale  Agreements 
with  the  exception  of  Washington  Water 
Power,  effective  on  October  3, 1998. 
MPT&M  has  proposed  to  make  the 
Electric  Energy  Sale  agreement  with 
Washington  Water  Power  effective  on 
July  27. 1998. 

Comment  date:  October  22, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  Wisconsin  Power  ft  Light  Company 

(Docket  No.  ER99-2 1-000) 

Take  notice  that  on  October  2, 1998, 
Wisconsin  Power  and  Light  Company 
(WP&L)  tendered  for  filing  a  signed 
Service  Agreement  under  WP&L's  Bulk 
Power  Tariff  between  itself  and  North 
Central  Power  Company  Inc. 

WPftL  respectfully  requests  a  waiver 
of  the  Commission's  notice 
requirements,  and  an  effective  date  of 
September  11, 1998. 

Comment  date:  October  22, 1998.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


5.  San  Diego  Gas  ft  Electric  Company 

(Docket  No.  ER99-22-000I 

Take  notice  that  on  October  2, 1998. 
San  Diego  Gas  and  Electric  Company 
(SDGftE)  tendered  for  filing  the 
following  revised  sheets  to  the  Open 
Access  Distribution  Tariff  (OATD). 

First  Revised  Sheet  No.  14, 

First  Revised  Sheet  Nos.  61  and  62, 

First  Revised  Sheet  Nos.  72  and  73. 

SIX^ftE  states  that  the  revised  sheets 
are  submitted  to  resolve  a  conflict  that 
cun«ntly  exists  between  Sections  7  and 
16  of  the  OATD.  and  to  reflect  a 
common  loss  factor  for  generators  that 
inject  power  into  SDG&E's  system. 

Copies  of  this  filing  have  been  served 
upon  the  California  Public  Utilities 
Conunission  and  other  interested 
parties. 

Comment  dote:  October  22. 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  Carolina  Power  ft  Light  Company 

(Docket  No.  ER99-23-O00) 

Take  notice  that  on  October  2, 1998, 
Carolina  Power  &  Light  Company 
(CP&L)  tendered  for  filing  a  Service 
Agreement  for  Short-Term  Firm  Point- 
to-Point  Transmission  Service  with 
Duke  Power  Company.  Service  to  this 
Eligible  Customer  will  be  in  accordance 
with  the  terms  and  conditions  of 
Carolina  Power  &  Light  Company's 
Open  Access  Transmission  Tariff. 

CP&L  is  requesting  an  effective  date  of 
September  8. 1998  for  this  Service 
Agreement. 

Copies  of  the  filing  were  served  upon 
the  North  Carolina  Utilities  Commission 
and  the  South  Carolina  Public  Service 
Commission. 

Comment  dote:  October  22, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  Florida  Power  ft  Light  Company 

(Docket  No.  ER99-24-000I 

Take  notice  that  on  October  2, 1998. 
Florida  Power  &  Light  Company  (FPL) 
filed  an  executed  Service  Agruement 
with  Tenaska  Power  Services  Co.  for 
service  pursuant  to  Tariff  No.  1  for  Sales 
of  Power  and  Energy  by  Florida  Power 
&  Light  and  umbrella  Service 
Agreements  for  short-term  transactions 
with  Delmarva  Power  &  Light  Company. 
Tenaska  Power  Services  Co.  and 
Virginia  Electric  and  Power  Company 
for  service  pursuant  to  FPL's  Market 
Based  Rates  Tariff. 

FPL  requests  that  the  Service 
Agreements  be  made  effective  on 
September  7, 1998. 

Comment  date:  October  22, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 
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8.  PECO  Energy  Company 

(Docket  No.  ER99-25-0001 

Take  notice  that  on  October  2. 1998. 
PECO  Energy  Company  (PECO  Energy), 
filed  its  Electric  Generation  Supplier 
Coordination  Tariff  (Supplier  Tariff). 
The  Supplier  Tariff  provides  for  certain 
transmission-related  and  wholesale 
power  delivery  services  that  are 
necessary  to  implement  retail  access  in 
PECO  Energy's  service  territory.  PECO 
Energy  requests  an  effective  date  of 
November  1. 1998. 

Comment  date:  October  22. 1998.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

9.  Central  Hudson  Gas  and  Electric 
Corporation 

(Docket  No.  ER99-27-000) 

Take  notice  that  Central  Hudson  Gas 
and  Electric  Corporation  (CHG&E).  on 
October  2. 1998.  tendered  for  filing 
pursuant  to  Section  35.12  of  the  Federal 
Energy  Regulatory  Commission's 
(Commission)  R^ulations  in  18  CFR,  a 
Service  Agreement  between  CHGftE  and 
Tosco  Power  Inc.  The  terms  and 
conditions  of  service  undw  this 
Agreement  are  made  pursuant  to 
CHGftE's  FERC  Electric  Rate  Schedule, 
Original  Volume  1  (Power  Sales  Tariff) 
accepted  by  the  Commission  in  Docket 
No.  ER97-890-000. 

CHGftE  requests  waiver  of  the  60-day 
notice  provision  pursuant  to  18  CFR 
35.11. 

CHGftE  requests  an  effective  date  of 
June  4. 1998  for  the  Service  Agreement. 

A  copy  of  this  filing  has  been  served 
on  the  Public  Service  Commission  of  the 
State  of  New  York. 

Comment  date:  October  22. 1998.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  Sierra  Pacific  Power  Company 

(Docket  No.  ER99-28-0001 

On  October  2, 1998,  Sierra  Pacific 
Power  Company  (Sierra)  submitted  for 
approval  the  Alturas  Intertie  Project 
Intercoimection  and  Operation  and 
Maintenance  Agreement  (the 
Agreement),  between  Sierra,  the 
Bonneville  Power  Administration  (BPA) 
and  PacifiCorp.  The  Agreement 
provides  for  the  operation  and 
maintenance  and  coordinated  operation 
of  the  Alturas  Project  which  is 
scheduled  to  be  completed  in  December 
1998.  BPA  and  PacifiCorp  concur  in  the 
filing. 

Sierra  has  requested  an  effisctive  date 
ofDecember  1.1998. 

Comment  date:  October  22. 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


11.  Potomac  Electric  Power  Company 

(Docket  Na  ER99-29-O001 

Take  notice  that  on  October  2. 1998. 
Potomac  Electric  Power  Company 
(Pepco)  tendered  for  filing  service 
agreements  pursuant  to  Pepco  FERC 
Oectric  Tariff,  Original  Volume  No.  1, 
entered  into  betwera  Pepco  and  UQ 
Utilities-Electric  Division;  and  CPU 
Advanced  Resources. 

Pepco  requests  an  effective  date  of 
October  2. 1998  for  these  service 
agreements. 

Comment  date:  October  22. 1998.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

12.  Montana  Power  Trading  ft 
Marketing  Company 

(Docket  No.  BR99-30-000) 

Take  notice  that  on  October  2, 1998. 
Montana  Power  Trading  ft  Marketing 
Company  (MPTftM).  tendered  for  filing 
with  the  Federal  Energy  Regulatory 
Commission  an  amendment  to  its 
original  filing  in  the  above  referenced 
docket. 

Comment  date:  October  22. 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

13.  Allegheny  Power  Service 
Corporation  on  bdialf  of  MomMigahela 
Potver  Company,  The  Potomac  Edieon 
Company  and  West  Penn  Power 
Con^any  (AileglMny  Power) 

(Docket  Na  ER99-31-0001 

Take  notice  that  on  October  2, 1998, 
Allegheny  Power  Service  Corporation 
on  behalf  of  Mraongahela  Power 
Company.  The  Potomac  Edison 
Company  and  West  Penn  Power 
Company  (Allegheny  Power)  filed 
Supplement  No.  S  to  add  one  (1)  new 
Customer  to  the  Market  Rate  Tariff 
imder  which  Allegheny  Power  offers 
generation  services. 

Alleglieny  Power  requests  a  waiver  of 
notice  requirements  to  make  service 
avail^le  as  of  October  1. 1998.  to 
Enoage  Energy  US.  LP. 

Copies  of  the  filing  have  been 
provided  to  the  Public  Utilities   ' 
Commission  of  CXiio.  the  Pwmsylvania 
Public  Utility  Commission,  the 
Maryland  Public  Service  Commission, 
the  Virginia  State  Corporation 
Commission,  the  West  Virginia  Public 
Service  Conunission,  and  all  parties  of 
record. 

Comment  date:  October  22. 1998.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

14.  NGE  Generation,  Inc. 

(Docket  Na  ER9»-32-000) 

Take  notice  that  NCE  Generation.  Inc. 
(NCX  Gen)  on  October  2, 1998.  tendered 


for  filing  pursuant  to  Section  35  of  the 
Federal  Energy  Regulatory 
Commission's  Regulations.  18  CFR  Part 
35.  an  agreement  with  NYSEG 
Solutions.  Inc.  (NSI).  The  Agreement 
allows  NCX  Gen  to  enter  into  power 
sales  transactions  with  NSL 

NGE  Gea  requests  that  the  Agreement 
be  deemed  effective  as  of  October  3. 
1998.  To  the  extent  required  to  give 
effect  to  the  Agreement.  NGE  Gen 
requests  waiver  of  the  notice 
requirements  pursuant  to  Section  35.11 
of  the  Commission's  Regulations,  18 
CFR  35.11. 

HCE  Gen  served  copies  of  the  filing 
upon  the  New  York  State  Public  Service 
Commission  and  NSL 

Comment  data:  October  22, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


15.  Montanp  Electric  Company 

(Docket  No.  ER9»-33-«») 

Take  notice  that  Montaup  Electric 
Company  (Montaup)  on  October  2. 
1998.  tsnderad  for  filing  an  agreement 
(the  Agreement),  under  vtiudk  it  has 
agreed  to  sell  to  TrensTanadw  Power 
Marketing  Ltd.  (TCPM).  all  of  its 
entitlement  and  obligations  under  four 
unit  power  purchase  agreements  (PPAs). 
Under  the  PPAs.  Montaup  is  entitled  to 
purchase  28%  of  the  output  of  eech  of 
two  250  MW  combined  cycle  gas-fired 
generating  units  owned  by  Ocean  State 
Power  I  and  Ocean  State  Powot  Q. 

Montaup  states  that  undw  the 
Agreement  TCPM  will  assume 
responsibility  for  paying  for  Montaup's 
obligations  for  capacity  and  energy 
under  the  PPAs,  less  a  fixed  monthly 
support  payment  that  «vill  terminate  in 
December  2007.  According  to  Montaup. 
the  sale  of  the  PPAs  is  part  of  a  pro-am 
of  divesting  itself  of  generating  facilities 
and  power  purchase  contracts  in  order 
to  carry  out  statutes  in  both 
Massachusetts  and  Rhode  Island  and  in 
compliance  with  a  ccMnprehensive 
settlement  agreement  filed  in  Docket 
Nos.  ER97-280O-000  et  al.  and 
approved  by  the  Commission,  with 
conditions,  on  December  19, 1997. 
'   Copies  of  the  filing  were  served  upon 
appropriate  regulatory  authorities  in 
Massachusetts  and  Rhode  Island  and 
upon  all  of  Montaup's  affected  sales 
customers. 

Comment  date:  October  22, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragrapks 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E..  Washington,  D.C 
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20426,  in  accordance  witii  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  Tiled  on  or  before 
the  comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  these  filings  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
David  P.  Boergara, 
Secretary. 
(FR  Doc.  9&-28063  Filed  10-19-98;  8:45  ami 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Dockst  No.  EC98-64-000,  at  al.) 

Rochaatar  Qaa  and  Electric 
Corporation,  at  al.;  Electric  Rata  and 
Corporate  Regulation  Filings 

Octobers.  1998. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Rochester  Gas  and  Electric 
Corporation 

IDocket  No.  EC9S-S4-0001 

Take  notice  that  on  October  2. 1998. 
Rochester  Gas  and  Electric  Corporation 
(RG&E)  tendered  for  filing  with  the 
Federal  Energy  Regulatory  Commission 
(Commission)  an  amendment  in  the 
above-referenced  proceeding.  RG&E 
submits  herein  a  copy  of  the  application 
it  filed  with  the  Securities  and  Exchange 
Commission  for  an  order  granting  an 
exemption  from  regulation  under  the 
Public  Utilities  Holding  Company  Act. 

A  copy  of  this  amendment  has  been 
served  on  the  official  service  list  in  this 
proceeding. 

Comment  date:  October  23. 1998.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  Sierra  Pacific  Power  Company, 
Nevada  Powrer  Company 

IDocket  No.  EC99-1-000I 

Take  notice  that  on  October  2. 1998, 
Sierra  Pacific  Power  Company  (Sierra) 
and  Nevada  Power  Company  (Nevada 
Power)  (collectively.  Applicants) 
submitted  for  filing  a  Joint  Application 
requesting  authorization  and  approval 
of  their  merger  (the  Merger]  under 
Section  203  of  the  Federal  Power  Act. 
The  Applicants  have  served  a  copy  of 


the  Application  on  the  regulatory 
commissions  having  jurisdiction  over 
the  Applicants. 

Following  the  Merger,  Sierra  and 
Nevada  Power  will  continue  to  operate 
as  separate  operating  utility  subsidiaries 
of  Sierra  Pacific  Resources.  Inc.  (SPR), 
Sierra's  current  holding  company 
parent.  SPR  will  continue  as  an  exempt 
holding  company  under  the  Public 
Utility  Holding  Company  Act. 

The  Applicants  state  that  the 
proposed  merger  will  be  in  the  public 
interest  and  will  not  have  an  adverse 
effect  on  competition,  rates  or 
regulation.  The  Applicants  request  that 
the  Commission  issue  its  approval, 
without  hearing,  no  later  than  March  31, 
1999,  so  that  the  Merger  may  be 
consummated  in  April  of  1999. 

In  a  separate  docket,  the  Applicants 
have  filed  a  joint  Order  No.  888  open 
access  transmission  tariff,  which  would 
take  effect  upon  consummation  of  the 
Merger. 

Comment  date:  December  2. 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  Lakewood  Cogeneration  Limited 
Partnership  (a  Delaware  Limited 
Partnership) 

IDocket  No.  EC99-2-000I 

Take  notice  that  on  October  5. 1998, 
Lakewood  Cogeneration  Limited 
Partnership  (LCLP).  a  Delaware  limited 
partnership,  submitted  an  application, 
pursuant  to  18  CFR  33,  seeking 
authority  under  Section  203  of  the 
Federal  Power  Act  for  the  change  in 
control  of  the  ownership  of  LCLP.  LCLP 
oums  a  238  MW  natural  gas-fired 
exempt  wholesale  generating  facility 
located  in  Lakewood  Township,  New 
Jersey. 

Affiliates  of  CMS  Energy  Corporation, 
which  currently  own  45%  of  the 
partnership  interests  of  LCLP,  have 
agreed  to  purchase  an  additional  35% 
partnership  interest  in  LCLP  from 
affiliates  of  Consolidated  Natural  Gas 
Company. 

LCLP  has  requested  expedited 
consideration  of  the  application  in  light 
of  the  fact  that  no  changes  in  the  rates 
charged  by  LCLP  will  occur  and  that 
there  will  be  no  impact  on  the  relevant 
competitive  markets. 

Comment  date:  November  9, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  Southeastern  Power  Administration 

IDocket  No.  EF98-3011-0001 

Take  notice  that  on  September  22, 
1998  the  Deputy  Secretary  of  the 
Department  of  Energy  confirmed  and 
approved  Rate  Schedules  SOCO-1. 


SOCO-2,  SOCO-3.  SOCO-4,  ALA-l^I. 
MISS-l-I,  Duke-1.  Duke-2.  Duke-3. 
Duke-4.  Santee-1,  Santee-2.  Santee-3. 
Santee-4,  SCEAG-1.  SCE&G-2.  SCE&G- 
3.  SCE&G-4,  and  Pump-1  for  power 
from  Southeastern  Power 
Administration's  (Southeastern) 
Georgia-Alabama-South  Carolina 
System  of  Projects.  The  approval 
extends  through  September  30,  2003. 

The  Deputy  Secretary  states  that  the 
Ck>nunission.  by  order  issued  March  18, 
1994,  in  Docket  No.  EF93-301 1-000. 
confirmed  and  approved  Rate  Schedules 
GA-l-D.  GA-2-D,  GA-3-C.  GU-l-D. 
ALA-l-H.  ALA-3-D.  MISS-l-H.  MISS- 
2-D.  SC-3-C.  SC-4-B.  CAR-3-C.  SCB-2- 
C.  and  GAMF-3-B. 

Southeastern  proposes  in  the  instant 
filing  to  replace  these  rate  schedules. 

Comment  date:  October  29, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  Bear  Swamp  I  LLC 

IDocket  No.  EG99-6-0001 

Take  notice  that  on  October  1, 1998, 
Bear  Swamp  I  LLC  (Applicant)  filed 
with  the  Federal  Energy  Regulatory    • 
Commission  an  application  for 
determination  of  exempt  wholesale 
generator  status  pursuant  to  Part  365  of 
the  Commission's  regulations. 

The  Applicant  is  the  beneficial  owner 
of  Bear  Swamp  Generating  Trust  No.  1. 
a  Delaware  business  trust  created  to 
purchase  an  undivided  interest  in  the 
Bear  Swamp  Facility,  an  approximately 
597  megawatt  (MW)  fully  automated 
pumped  storage  electric  power 
generating  facility  on  theOeerfield  River 
in  the  towns  of  Rowe  and  Florida. 
Massachusetts. 

Comment  date:  October  19. 1998.  in 
accordance  Mdth  Standard  Paragraph  E 
at  the  end  of  this  notice.  The 
Commission  will  limit  its  consideration 
of  comments  to  those  that  concern  the 
adequacy  or  acciuacy  of  the  application. 

6.  North  American  Energy  Serrices 

IDocket  No.  EG98-1 12-0001 

Take  notice  that  on  September  30. 
1998,  North  American  Energy  Services 
Company,  a  Washington  corporation 
(Applicant),  with  its  principal  executive 
office  at  Issaquah.  Washington,  filed 
with  the  Federal  Energy  R^latory 
Commission  an  application  for 
determination  of  exempt  wholesale 
generator  status  pursuant  to  Part  365  of 
the  Commission's  regulations. 

Applicant  has  entered  into  an 
agreement  for  operation  and 
maintenance  services  with 
TermoCandelaria  S.C.A.E.S.P.,  a 
sociedad  en  comandita  por  acciones  and 
eropresa  de  servicios  publicos  organized 


and  existing  pursuant  to  the  laws  of  the 
Republic  of  Colombia,  to  operate  and 
miiintiiin  an  electric  power  generating 
facility  located  at  or  near  Mamonal. 
Colombia  (the  Project).  Project  facilities 
include  two  Westinghouse  501F 
combustion  turbine  generators, 
supporting  tacilities  located  at  the  Site 
and  necessary  transmission  facilities,  all 
of  which  will  be  an  eligible  facility. 

Comment  date:  October  29, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.  The 
Commission  will  limit  its  consideration 
of  comments  to  those  that  concern  the 
adequacy  or  accuracy  of  the  application. 

7.  Cambridge  Electric  Light  Company 

(Docket  No.  ELg6-49-006] 

Take  notice  that  on  July  2. 1998. 
Cambridge  Electric  Light  Company 
tendered  for  filing  its  refund  report  in 
the  above-referenced  docket. 

Comment  date:  October  23, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  USGen  New  England,  Inc. 

(Docket  No.  EL99-1-000I 

Take  notice  that  on  October  1 ,  1998, 
USGen  New  England,  Inc.  (Applicant) 
filed  with  the  Federal  Energy  Regulatory 
Commission  a  petition  for  declaratory 
order  disclaiming  jiuisdiction  and 
request  for  expedited  consideration. 

The  Applicant  is  the  owner  of  the 
Bear  Swamp  Facility,  an  approximately 
597  megawatt  (MW)  fully  automated 
pumped  storage  electric  power 
generating  fadhty  on  the  Deerfield  River 
in  the  towns  of  Rowe  and  Florida, 
Maswchusetts.  Applicant  is  seeking  a 
disclaimer  of  jurisdiction  in  coimection 
with  a  sale  leaseback  financing 
involving  the  Bear  Swamp  Fa^ty. 

Comment  date:  October  29, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

•.  Wisconsin  Electric  PowvCanqiany 

pockat  No.  ER99-36-0001 

Take  notice  that  October  5, 1998, 
Wisconsin  Electric  Power  Company 
(Wisconsin  Electric),  tendered  for  filing 
an  electric  service  agreement  under  its 
Market  Rate  Sales  Tariff  (FERC  Electric 
Tariff.  Original  Volume  No.  8)  with 
Caraill-Alliant.  L.L.C  (Caigill-Alliant). 

^^scoosin  Electric  respectfully 
requests  an  effsctive  date  of  October  5. 
1998,  to  allow  for  economic 
transactiois. 

Copies  of  the  filing  have  been  served 
on  Cugill-AlUant.  the  Michigan  Public 
Service  Commission,  and  the  Public 
Service  CommissifHi  of  Wisconsin. 

Comment  date:  October  23. 1998,  in 
aooordanoe  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


10.  Magara  Mohaa^  Power 
Corporatiaii 

(Docket  No.  ER99-37-000) 

Take  notice  that  on  October  S,  1998, 
Niagara  Mohawk  Powrer  Corporation 
(NMPC).  tendered  for  filing  with  the 
Federal  Energy  R^tdatory  C^ommission 
an  executed  Transmission  Service 
Agreement  between  NMPC  and  Central 
Hudson  Enterprises  Corporation.  This 
Transmission  Service  Agreement 
specifies  that  Central  Hudson 
Enterprises  Corporation  has  signed  oh  to 
and  has  agreed  to  the  terms  and 
conditions  of  NMPC's  Open  Access 
Transmission  Tariff  as  filed  in  Docket 
No.  OA96-194-000. 

This  Tariff,  filed  with  FERC  on  Jidy  9, 
1996,  will  allow  NMPC  and  Central 
Hudson  Enterprises  Corporation  to  enter 
into  separately  scheduled  transactions 
under  which  NMPC  will  provide 
transmission  service  for  Central  Hudson 
Enterprises  Corporation  as  the  parties 
may  mutually  agree. 

NMPC  requests  an  efiiactive  date  of 
September  25, 1998.  NMPC  has 
requested  waiver  of  the  notice 
requirements  for  good  cause  shown. 

NMPC  has  served  copies  of  the  filing 
upon  the  New  York  State  Public  Service 
Conunission  and  Central  Hudson 
Enterprises  Corporation. 

Comment  date:  October  23, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

11.  Wisconsin  Power  Electric  Power 
Conqtany 

(Docket  No.  ER99-38-000) 

Take  notice  that  on  October  5, 1998, 
Wisconsin  Electric  Power  Company 
(Wisconsin  Electric),  tmdered  for  filing 
a  notification  indicating  its  consent  to 
the  assigimient  of  rights  and  obligations 
imder  an  electric  service  agieement  for 
its  Coordination  Sales  Tariff  (FERC 
Electric  Tariff.  Original  Volume  No.  2) 
as  requested  by  the  customer. 

Wisconsin  Electric  respectfully 
requests  eCEsctive  October  1, 1998, 
Service  Agreement  No.  42.  with  Duka/ 
Louis  Dreyfiis  is  assigned  to  Duke 
Energy  Trading  and  Marketing.  LX.C. 
(IffiTM). 

Wisconsin  Electric  requests  waiver  of 
any  applicable  regulation  to  allow  fior 
the  (Bffsctive  dates  as  requested  above. 
Copies  of  the  filing  have  been  served  on 
IKTM.  the  Middgan  Public  Service 
Commissioa.  and  the  Public  Service  ° 
Commissioo  of  Wisconsin. 

Caaan^nt  date:  October  23. 1998.  in 
aocivdanoe  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


12.  Niagara  Mohandi  Power 
Corporatkm 

(Docket  No.  ER99-39-4)00| 

Take  notice  that  on  October  5, 1998. 
Niagara  Mohawk  PoMrer  Corporation 
tendmed  for  filing  effective  October  30, 
1998,  notice  of  cancellation  of  Rate 
Schedule  FERC  No.  241,  effective  date 
May  16, 1996.  and  any  supplonents 
thmeto.  filed  vtath  the  Fedosl  Energy 
Regulatory  Commission. 

Notice  of  the  proposed  cancellation 
has  been  served  upon  Federal  Energy 
Sales,  Inc. 

Comment  date:  October  23. 1998.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

13.  Niagara  Mohawk  Power 
Corponition 

(Docket  No.  ER99-4O-000I 

Take  notice  that  on  October  5. 1998, 
Niagara  Mohawk  Power  Corporation, 
tendered  for  filing  notice  that  effective 
the  October  30. 1998.  Rate  Schedule 
FERC  No.  209.  effective  date  October  14. 
1994.  and  any  supplements  thereto,  and 
filed  with  the  Federal  Energy  Regulatory 
Commission  by  Niagara  Mohawk  Power 
Corporation  is  to  be  canceled. 

Notice  of  the  proftosed  cancellation 
has  been  served  upon  Didf^e/Louis 
Dreyfus,  LLC 

Comment  date:  October  23, 1998.  in 
accordance  with  Standard  Paragraj:^  E 
at  the  end  of  this  notice. 


14.  Niagara  Mohawk  1 
Corporation 

(Docket  Na  ER99-«l-000) 

Take  notice  that  tm  October  5. 1998. 
Niagara  Mohawk  Power  Corporation, 
tendered  for  filing  notice  that  effective 
October  30, 1998,  Rate  Schedule  FERC 
No.  222,  effective  date  August  8. 1995. 
and  any  supplraaents  thereto,  and  filed 
with  the  Federal  Energy  Regulatory 
Conunissian  is  to  be  canceled. 

Notice  of  the  proposed  cancellation 
hM  been  served  upon  LGftE  Power. 

Comment  date:  October  23, 1998.  in 
accordance  with  Standard  Paragmph  E 
at  the  end  of  this  notice. 

15.  Florida  Power  Cotporalioa 

(DockM  Na  ER9»-4a-00(4 

Take  notice  that  on  October  5. 1998, 
Florida  Power  Corporation  (Florida 
Power),  tendered  for  filing  a  service 
agreement  providing  ftx  firm  point-to- 
point  transmission  service  to  Duke 
Power,  a  division  of  Duke  Energy 
Corporatioa.  pursuant  to  Florida 
Power's  open  access  transmission  tariff. 

Florida  Power  requests  that  the 
Commissioo  waive  its  notice  of  filing 
lequiiements  and  allow  the  Service 
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Agreement  to  become  efliective  on 
October  6, 1998. 

Comment  date:  October  23, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraphs 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission. 
388  First  Street,  N.E..  Washington.  D.C. 
20426.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
the  comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  these  filings  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
David  P.  Boergera, 
Secretary. 
[FR  Doc.  98-28064  Filed  10-19-98:  8:45  am) 

MUMQ  cooe  (Tir-oi-p 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commisaion 

Open  Access  Same-time  Information 
Syatam  (OASIS)  and  Standarda  of 
Conduct;  Notice  of  Filing  of  Propoaed 
Standarda  for  Tranamlaaion  Patli 
Naming  and  Request  for  Comments 

October  14. 1998. 

Take  notice  that  on  September  15. 
1998,  the  Commercial  Practices  Working 
Group  (CPWG),  in  conjunction  with  the 
OASIS  How  Working  Group,  tendered 
for  filing  proposed  standards  for 
transmission  path  naming  submitted  in 
response  to  a  request  from  the 
Commission  in  an  order  issued  in  this 
proceeding  on  June  18. 1998.  Open 
Access  Same-time  Information  System 
and  Standards  of  Conduct.  83  FERC 
161,360  at  62,463  (1998). 

We  invite  written  comments  on  this 
filing  on  or  before  October  28. 1998. 
Any  person  desiring  to  submit 
comments  should  file  an  original  and  14 
paper  copies  and  one  copy  on  a 
computer  diskette  in  WordPerfect  6.1 
format  or  in  ASCII  format  with  the 
Office  of  the  Secretary,  Federal  Energy 
Regulatory  Commission.  888  First 
Street.  N.E..  Washington.  D.C.  20426. 
The  comments  mi:st  contain  a  caption 
that  references  Doc/et  No.  RM95-9-003. 


Copies  of  this  filing  are  on  file  with 
the  Commission  and  are  available  for 
public  inspection.  The  filing  will  also  be 
posted  on  the  Commission  Issuance 
Posting  System  (CIPS).  an  electronic 
bulletin  board  and  World  Wide  Web  (at 
WWW.FERC.FED.US)  service,  that 
provides  access  to  the  texts  of  formal 
documents  issued  by  the  Commission. 
The  complete  text  on  diskette  in 
WordPerfect  format  may  be  purchased 
from  the  Commission's  copy  contractor, 
RVJ  International.  Inc.  RVJ 
International.  Inc.  is  located  in  the . 
Public  Reference  Room  at  888  First 
Street,  N.E..  Washington,  DC.  20426. 
Linwood  A.  Watson.  Jr., 
Acting  Secretary. 

[FR  Doc.  98-28004  Filed  10-19-98;  8:45  am] 
BILUNO  COOC  t717-ei-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6178-6] 

Policy  Review  Board  Charter  ReneiMal 

AQENCV:  Environmental  Protection 
Agency. 

ACnON:  Notice  of  Policy  Review  Board 
charter  renewal. 

summary:  The  Charter  for  the 
Environmental  I^tection  Agency's 
(EPA)  Gulf  of-Mexico  Program  Policy 
Review  Board  (PRB)  will  be  renewed. 
FOR  FURTHER  MfORMATKM  CONTACT: 
Inquiries  may  be  directed  to  Gloria  D. 
Car.  Designated  Federal  Officer.  Gulf  of 
Mexico  Program  PRB.  U.S.  EPA, 
Building  1103,  Room  202.  Stennis  Space 
Center.  MS  39529-6000  at  (228)  688- 
2421. 

SUPPI.EMENTARY  INFORMATION:  The  Carter 
for  the  EPA's  Gulf  of  Mexico  Program 
PRB  will  be  renewed  for  an  additional 
two-year  period  as  a  necessary 
committee  which  is  in  the  public 
interest,  in  accordance  with  the 
provisions  of  the  Federal  Advisory 
Committee  Act  (FACA).  5  U.S.C.  appl.  2 
section  9(c).  The  purpose  of  the  PRB  is 
to  provide  advice  and  counsel  to  State 
and  Federal  agencies  on  issues 
associated  with  environmental 
management  and  poUcy  of  the  Gulf  of 
Mexico.  It  is  determined  that  the  PRB  is 
in  the  public  interest  in  connection  with 
the  performance  of  duties  imposed  on 
the  Agency  by  law. 

Dated:  October  7, 1998. 

Gloria  D.  Car, 

Designated  Federal  Officer.  Gulf  txf  Mexico 
Pngmm  Office. 

fFR  Doc.  98-28116  Filed  10-19-98;  8:45  am] 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPPTS-00e4«;  Fm.-602»-71 

Cooperative  Agraements  to  Develop 
Authorized  Tribal  Training, 
AccradHallon.  and  Certmcation 
Programs  for  Lead-Based  Paint 
Profeaalonala 

AOENCY:  Enviroiunental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  funds  availability: 
solicitation  of  applications  for  financial 
assistance. 

SUMMARY:  This  notice  announces  EPA's 
intent  to  enter  into  cooperative 
agreements  with  Indian  tribes  to  provide 
financial  assistance  for  purposes  of 
developing  EPA-authorized  training, 
accreditation,  and  certification  programs 
for  professionals  engaged  in  lead-based 
paint  activities.  In  fist^  year  99  (FY  99), 
EPA  is  awarding  Toxic  Substances 
Control  Act  (TSCA)  section  404(g) 
grants  under  two  separate  programs. 
The  first  program  is  a  continuation  of 
the  grant  program  initiated  in  FY  94 
which  provides  funds  to  States, 
territories,  the  District  of  Columbia,  and 
Indian  tribes  for  the  development  and 
implementation  of  authorized  lead- 
based  paint  training,  accreditation  and 
certification  programs.  The  second 
program,  and  subject  of  this  notice,  is  a 
new  cooperative  agreement  program  for 
FY  99  which  provides  up  to  $1.2 
million  for  eligible  Indian  tribes  to  be 
used  exclusively  for  the  development  of 
EPA  authorized  programs  to  ensure  that 
individuals  engaged  in  lead-based  paint 
activities  are  properly  trained;  that 
training  programs  are  accredited;  and 
that  contractors  engaged  in  such 
activities  are  certified.  EPA's  intent  is  to 
use  these  funds  to  increase  the  nimiber 
of  Tribes  pursuing  the  development  of 
authorizable  programs.  Therefore, 
primary  consideration  for  distribution  of 
assistance  will  be  given  to  Indian  tribes 
which  have  not  previously  received 
TSCA  section  404(g)  funding  for 
training,  accreditation,  and  certification 
programs.  These  programs  and  this 
financial  assistance  are  authorized  by 
section  404  of  TSCA.  The  notice 
describes  eligibiUty  criteria,  eligible 
activities,  apphcation  procedures  and 
requirements,  and  funding  criteria. 
There  are  no  matching  share 
requirements  for  tliis  assistance.  Subiect 
to  future  budget  limitations,  EPA  plans 
to  provide  this  support  on  a  continuing 
basis  to  eUgible  Indian  tribes.  All 
cooperative  agreements  will  be 
administered  by  the  appropriate  EPA 
Regional  office. 


DATES:  In  order  to  be  considered  for 
funding  during  this  award  cycle,  all 
applications  must  be  received  by  the 
appropriate  EPA  Regional  office  on  or 
before  December  21, 1998. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
general  information,  contact:  Susan  B. 
Hazen,  Director,  Environmental 
Assistance  Division  (7408).  Office  of 
Pollution  Prevention  and  Toxics, 
Environmental  I*rotecticm  Agency,  401 
M  St.,  SW..  Washington.  DC  20460. 
(202)  554-1404,  TDD:  (202)  554-0551, 
e-mail:  TSCA-Hotline®Bpamail.epa.gov. 
For  technical  information,  contact  the 
appropriate  Regional  Primary  Lead 
Contact  person  listed  in  Unit  VI.  of  this 
notice. 

SUPPLEMENTARY  MFORMATION:  Section 
404(g)  of  TSCA  authorizes  EPA  to  award 
non-mftching  cooperative  agreements  to 
eligible  Indian  tribes  to  develop  and 
carry  out  authorized  programs  to  ensure 
that  individuals  engaged  in  lead-based 
paint  activities  are  properly  trained;  that 
training  programs  are  accredited;  and 
that  contractors  engaged  in  lead-based 
paint  activities  are  certified. 

Pursuant  to  Titie  IV  of  TSCA,  EPA 
encourages  Indian  tribes  to  seek 
authorization  of  their  own  training, 
accreditation,  and  certification  programs 
for  lead-based  paint  activities.  EPA 
therefore  recommends  that  parties 
without  program  authorization, 
especially  those  which  have  not 
previously  participated  in  the  TSCA 
section  404(g)  grant  program  seek 
funding  throu^  this  $1.2  million 
program  to  help  achieve  these  ends. 
EPA  further  recommends  that  parties 
plan  to  utilize  this  coo[>erative 
agreement  support  in  a  way  that 
complements  any  related  financial 
assistance  they  may  receive  from  other 
Federal  sources.  EPA  wrill  seek  to  ensure 
that  all  Federally-funded  lead  activities 
are  undertaken  in  a  coordinated  fashion. 
In  addition,  recipients  must  comply 
with  the  requirements  of  40  CFR  part 
31.  the  Agency's  general  grant 
regulations,  including  40  CFR  31.25 
with  respect  to  program  income. 

L  EligibUity 

EPA  will  not  award  financial 
assistance  under  this  program  to  Tribes 
with  authorized  programs  or  Tribes 
which  receive  funding  under  the 
Notification  of  Fimds  Available 
published  in  the  Federal  Roister  of 
August  14. 1998  (63  FR  43^99)  (FRL- 
6021-1).  Tribes  must  demonstrate  that 
they  meet  the  criteria  at  40  CFR  745.330. 
I>ursuant  to  40  CFR  745.330.  as 
amended  in  1998.  the  Administrator 
may  treat  a  Tribe  as  eligible  to  apply  for 
a  TSCA  section  404(g)  grant  if  the  Tribe: 


(1)  Is  recognized  by  the  Secretary  of 
Interior.  (2)  has  an  existing  government 
exercising  substantial  governmental 
duties  and  powers,  (3)  has  adequate 
authority  to  carry  out  the  grant 
activities,  and  (4)  is  reasonably  expected 
to  be  capable,  in  the  Administrator's 
judgment,  of  administering  the  grant 
program. 

n.  Authority 

The  "TSCA  Title  IV  State  Lead 
Cooperative  Agreement  Program"  is  a 
financial  assistance  program 
administered  by  EPA  imder  the 
authority  of  section  404(g)  of  TSCA. 
Each  of  EPA's  10  Regional 
AdministratCHS  has  been  delegated  the 
authority  to  enter  into  cooperative 
agreements  ¥vith  eligible  Indian  tribes. 

m.  Activities  to  be  Funded 

EPA  will  provide  financial  assistance 

to  Indian  tribes  to  develop  EPA 

authorized  programs  imder  40  CFR  part 
745.  Eligible  activities  must  support 
program  development,  examples  of 
which  include:  development  of 
infrastructure,  lead  hazard  assessment 
and  evaluation,  and  outreach/education 
to  enhance  public  awareness  of  the 
training,  acoeditation.  and  certification 
program.  The  'Tribal  Cooperative 
Agreement  Guidance  for  FT  1999" 
(Guidance),  issued  by  the  Agency  in 
October  of  1998,  provides  assistance  in 
determining  eligible  activities.  Copies  of 
the  Guidance  may  be  obtained  by 
contacting  the  appropriate  Regional 
Primary  Lead  Contact  person  listed  in 
Unit  IV.  of  this  Notice. 


IV.  Allocation  of  Funds 

The  Regions  wrill  have  discretion  in 
the  distribution  of  the  TSCA  section 
404(g)  funds.  Each  Indian  tribe  that  is 
awarded  a  cooperative  agreem,ent  will 
receive  a  base  funding  in  the  amount  of 
$50,000.  Eligible  Indian  tribes  may  also 
apply  for  funding  above  the  base  level. 
Distribution  of  the  funds  above  the  base 
funding  level  will  be  dependent  upon 
the  number  of  qualified  applicants, 
program  progress,  tribal  population  and 
other  factors  as  appropriate. 

V.  Submission  Raqnirements 

To  be  considered  for  funding,  each 
application  must  include,  at  a 
minimum,  the  following  forms  and 
certifications  which  are  contained  in 
EPA's  "Apphcation  Kit  for  Assistance": 
(1)  Standard  Form  424  (Application  for 
Federal  Assistance).  (2)  EPA  Form 
5700-48  (Procurement  Certification),  (3) 
Drug-Free  Workplace  Certification,  (4) 
Debarment  and  Suspension 
Certification.  (5)  Disclosure  of  Lobbying 
Activities,  and  (6)  a  return  mailing 


address.  In  addition  to  these  standard 
forms,  each  apphcation  must  also 
include  a  woAl  plan,  a  detailed  line- 
item  budget  with  sufficient  information 
to  clearly  justify  costs,  a  list  of  work 
products,  and  a  schedule  for  their 
completion  of  the  worii  plan. 

YioA  programs  and  other  elements  of 
the  application  are  to  be  negotiated 
between  appUcants  and  their  EPA 
Regional  offices  to  ensure  that  priorities 
are  adequately  addressed.  The  principal 
goal  of  work  shall  be  to  progress  toward 
implementation  of  an  approvable 
training,  accreditatioa,  and  certification 
program.  Also,  any  applicant  proposing 
the  collection  of  environmentally- 
related  measurements  or  data  generation 
must  adequately  address  the 
requirements  of  40  CFR  31.45  relating  to 
quality  assurance/quality  control.  These 
requirements  are  more  specifically 
outlined  in  the  "Guidance  Document  for 
the  Preparation  of  Quahty  Assurance 
Project  Plans"  (May  1993)  pubUshed  by 
EPA's  Office  of  Pollution  Prevention 
and  Toxics.  This  document,  as  well  as 
the  application  kits  referred  to  above, 
may  be  obtained  from  EPA's  Regional 
offices. 

VI.  AppUcatkm  Prooednras  and 
Schednk 

Applications  must  be  submitted  to  the 
appropriate  EPA  Regional  office  in 
dupUcate;  one  copy  to  the  Regional  lead 
program  branch  and  the  other  to  the 
Regional  grants  management  branch. 
Early  consultations  are  recommended 
between  prospective  appUcants  and 
their  EPA  Regional  offices.  Because 
TSCA  Title  IV  cooperative  agreements 
will  be  administered  at  the  Regional 
level,  these  consultations  can  be  critical 
to  the  ultimate  success  of  the  project  or 
program.  After  funding  levels  are 
determined  and  the  funds  are 
transferred  to  the  appropriate  EPA 
Regional  account,  the  Regional  office 
lead  contact  person  will  contact  the 
appUcant  and  discuss  the  final  award. 
EPA  Regional  offices  may  require  the 
appUcant  to  modify  its  proposed  wwk 
plan  and  cooperative  agreement  based 
upon  the  final  funding  level  of  the 
cooperative  agreement. 

Tee  cooperative  agreement  shaU  l>e 
used  solely  for  the  purpose  described  in 
the  appUcant's  approved 
implementation  plan  and  the  budget, 
including  any  changes  that  may  be 
negotiatwi  and  adopted  in  the 
cooperative  agreement. 

For  more  information  about  this 
financial  assistance  program,  or  for 
technical  assistance  in  preparing  an 
apphcation  for  funding,  interested 
parties  should  contact  the  Regional 
Primary  Lead  Contact  person  in  the 
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appropriate  EPA  Regional  office.  The 
mailing  addresses  and  contact  telephone 
numbers  for  these  offices  are  listed 
below. 

Region  I:  (Connecticut,  Maine, 
Massachusetts,  New  Hampshire, 
Rhode  Island,  and  Vermont),  JFK 
Federal  Building,  One  Congress  St., 
Boston.  MA  02203,  Telephone:  (617) 
565-3836  Qini  Bryson) 

Region  11:  (New  Jersey,  New  York, 
Puerto  Rico,  and  the  Virgin  Islands), 
Building  5.  SDPTSB.  2890 
Woodbridge  Ave.,  Edison,  NJ  08837- 
3679,  Telephone:  (908)  321-6671  (Lou 
Bevilacqua) 

Region  III:  (Delaware,  Maryland, 
Pennsylvania,  Virginia,  West  Virginia, 
and  the  District  of  Columbia).  841 
Chestnut  Bldg.,  Philadelphia,  PA 
19107.  Telephone:  (215)  566-2084 
(Gerallyn  Vails) 

Region  IV:  (Alabama,  Florida,  Georgia, 
Kentucky,  Mississippi,  North 
Carolina.  South  Carolina,  and 
Tennessee),  61  Forsyth  St.,  SW.. 
Atlanta,  GA  30303,  Telephone:  (404) 
562-8998  (Rose  Anne  Rudd) 

Region  V:  (Illinois,  Indiana,  Michigan, 
Minnesota,  Ohio,  and  Wisconsin). 
DRT-8J.  77  W.  Jackson  St.,  Chicago.  IL 
60604,  Telephone:  (312)  886-7836 
(David  Turpin) 

Region  VI:  (Arkansas,  Louisiana,  New 
Mexico,  Oklahoma,  and  Texas),  12th 
Floor,  1445  Ross  Ave.,  Dallas,  TX 
75202,  Telephone:  (214)  665-7577 
(Je^  Robinson) 
Region  VII:  (Iowa,  Kansas,  Missouri,  and 
Nebraska),  ARTD/RENV,  726 
Miimesota  Ave..  Kansas  Qty,  KS 
66101,  Telephone:  (913)  551-7518 
(Mazzie  Talley) 
Region  Vni:  (Colorado,  Montana,  North 
Dakota,  South  Dakota,  Utah,  and 
Wyoming),  999  18th  St.,  Suite  500, 
Denver.  CO  80202,  Telephme:  (303) 
312-6021  (David  Combs) 
Region  IX:  (Arizona,  California,  Hawaii. 
Nevada,  American  Samoa,  and 
Guam),  75  Hawthorne  St.,  San 
Francisco,  CA  94105.  Telephone: 
(415)  744-1094  (Harold  Rush) 
Region  X:  (Alaska,  Idaho,  Oregon,  and 
Washington).  Solid  Waste  and  Toxics 
Unit  (WCM-128),  1200  Sixth  Ave.. 
Seattle,  WA  98101,  Telephone:  (206) 
553-1985  (Barbara  Ross) 
The  deadline  for  EPA's  receipt  of  final 
FY  99  applications  is  December  21, 
1998.  Once  the  application  deadline  has 
passed,  EPA  will  process  the  formula 
funding  calculations  and  determine  the 
initial  formula  ceiling  allocations. 

List  of  Subjects 

Environmental  protection.  Lead. 


Dated:  October  7, 1998. 
Ljnn  R.  Goldman. 

Assistant  Administrator  for  Prevention, 
Pesticides  and  Toxic  Substances. 

(PR  Doc.  98-28117  Filed  10-t{MW:  8:4S  am] 
MUJNQ000t( 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Notioe  of  Public  Infonnation 
Coliaction(a)  Baing  Raviawad  by  ttta 
Fadaral  Communicationa  Commiaalon 

October  13. 1998. 

summary:  The  Federal  Communication 
Commission,  as  part  of  its  continuing 
effort  to  reduce  paperwork  burden, 
invites  the  general  public  and  other 
Federal  agencies  to  take  this 
opportimity  to  comment  on  the 
following  information  collection,  as 
required  by  the  Paperwork  Reduction 
Act  of  1995.  Public  Law  104-13.  An 
agency  may  not  conduct  or  sponsor  a 
collection  of  information  unless  it  - 
displays  a  currratly  valid  control 
number.  No  person  shall  be  subject  to 
any  penalty  for  failing  to  comply  with 
a  collection  of  information  subject  to  the 
PaperwoiiL  Reduction  Act  (PRA)  that 
does  not  display  a  valid  control  number. 
Comments  are  requested  concerning  (a) 
whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Commission,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  Commission's 
burden  estimate;  (c)  ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
infonnation  collected;  and  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  the  respondents, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology. 

DATES:  Persons  wishing  to  comment  on 
this  information  collection  should 
submit  comments  by  December  21. 
1998.  If  you  anticipate  that  you  will  be 
submitting  comments,  but  find  it 
difficult  to  do  so  within  the  period  of 
time  allowed  by  this  notice,  you  should 
advise  the  contact  listed  below  as  soon 
as  possible. 

A00RE8SE8:  Direct  all  comments  to  Les 
Smith,  Federal  Communications 
Commission,  Room  234, 1919  M  St., 
N.W..  Washington.  DC  20554  or  via 
internet  to  lesmithOfcc.gov. 

FOR  FURTHER  MFORMATKM  CONTACT:  For 
additional  information  or  copies  of  the 
information  collections  contact  Les 
Smith  at  202-418-0217  or  via  internet 
at  lesmithOfcc.gov. 


SUPPLEMENTARY  INFORMATION: 

OMB  Approval  Number:  3060-0758. 

Title:  Amendment  of  Part  5  of  the 
Commission's  Rules  to  Revise  the 
Experimental  Radio  Service 
Regulations.  ET  Doc.  No.  96-256. 

rorm  Number:  N/A. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Respondents:  Business  or  other  for- 

grofit  entities;  Individuals  or 
ouseholds;  Not-for-profit  institutions; 
State.  Local  or  Tribal  Government 

Number  of  Respondents:  428. 

Estimated  Time  per  Response:  1  hour. 

Frequency  of  Response:  On  occasion 
reporting  requirements;  Third  party 
disclosure. 

Total  Annual  Burden:  681  hours. 

Estimated  Cost  to  Respondents:  None. 

Needs  and  Uses:  The  collection  of 
information  contained  in  Part  5  is  made 
necessary  by  Sections  5.75.  5.85(d), 
5.85(e).  and  5.93(b)  of  the  Report  and 
Order  revising  the  Commission's  Rules 
governing  the  Experimental  Radio 
Service.  They  are  as  follows:  (1) 

Eursuant  to  Section  5.75.  if  a  blanket 
cense  is  granted,  licensees  will  be 
required  to  notify  the  Commission  of  the 
specific  details  of  each  individual 
experiment,  including  location,  niunber 
of  base  and  mobile  units,  power, 
emission  designator,  and  any  other 
pertinent  technical  information  not 
specified  by  the  blanket  license;  (2) 
piusuant  to  Section  5.85(d),  when 
applicants  are  using  public  safety 
frequencies  to  perform  experiments  of  a 
public  safety  nature,  the  license  may  be 
conditioned  to  require  coordination 
between  the  experimental  licensee  and 
appropriate  frequency  coordinator  and/ 
or  all  public  safety  licensees  in  its  area 
of  operation;  (3)  pursuant  to  Section 
5.85(e).  the  Commission  may,  at  its 
discretion,  condition  any  experimental 
license  or  special  temporary  authority 
(STA)  on  the  requirement  that  before 
commencing  operation,  the  new 
licensee  coordinate  its  proposed  focility 
with  other  licensees  that  may  receive 
interference  as  a  result  ef  the  new 
licensee's  operations;  and  (4)  pursuant 
to  Section  5.93(b),  unless  otherwise 
stated  in  the  instrument  of 
authorization,  licenses  granted  for  the 
purpose  of  limited  market  studies 
require  the  licensee  to  inform  anyone 
participating  in  the  experiment  that  the 
service  or  device  is  granted  under  an 
experimental  authorization  and  is 
strictly  temporary.  In  all  cases,  it  is  the 
responsibility  of  the  licensee  to 
coordinate  with  other  users. 
Coordination  is  necessary  to  avoid 
harmful  interference,  and  notification  to 
participants  of  limited  market  studies  is 
necessary  to  indicate  that  the 
experiment  is  temporary. 


Federal  Communications  Commission. 

Magaiie  Roman  Salas. 

Secretary. 

IFR  Doc.  98-28033  Filed  10-19-98;  8:45  am) 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

Notica  of  Public  Infonnation 
Collaction(8)  Being  Raviawad  by  tha 
Fadaral  Communicationa  Commiaalon 

October  15, 1998. 


SUMMARY:  The  Federal  Commimications 
Commission,  as  part  of  its  continuing 
effort  to  reduce  paperwork  burden 
invites  the  general  public  and  other 
Federal  agencies  to  take  this 
opportunity  to  comment  on  the 
following  information  collection,  as 
required  by  the  Paperwork  Reduction 
Act  of  1995,  Public  Law  104-13.  An 
agency  may  not  conduct  or  sponsor  a 
collection  of  infonnation  unless  it 
displays  a  ciurently  valid  control 
niunber.  No  person  shall  be  subject  to 
any  penalty  for  failing  to  comply  with 
a  collection  of  information  subject  to  the 
Paperworii  Reduction  Act  (PRA)  that 
does  not  display  a  valid  control  number. 
Comments  are  requested  concerning  (a) 
whether  the  proposed  collection  of 
infonnation  is  necessary  for  the  proper 
performance  of  the  functions  of  ue 
Commission,  including  whether  the 
information  shall  have  practical  utility: 
(b)  the  accuracy  of  the  Commission's 
burden  estimate;  (c)  ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
information  collected;  and  (d)  ways  to 
minimize  the  burden  of  the  collection  of 


information  on  the  respondents, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology. 
DATES:  Persons  wishing  to  comment  on 
this  information  collection  should 
submit  comments  by  December  21, 
1998.  If  you  anticipate  that  you  wrill  be 
submitting  comments,  but  find  it 
difficult  to  do  so  within  the  period  of 
time  allowed  by  this  notice,  you  should 
advise  the  contact  listed  below  as  soon 
as  possible. 

ADDRESSES:  Direct  all  comments  to  Les 
Smith.  Federal  Communications 
Commission.  Room  234. 1919  M  St.. 
N.W.,  Wa^ington,  DC  20554  or  via 
internet  to  lesmithOftx.gov. 

FOR  FURTMBI  MFORMATKM  CONTACT:  For 
additional  information  or  copies  of  the 
information  collections  amtact  Les 
Smith  at  202-418-0217  or  via  internet 
at  lesmithOfccgov. 

SUPPLBENTARY  aVORMATION: 

OMB  Approval  Number:  3060-0065. 

Title:  Application  for  New  or 
Modified  Radio  Stations  Authorization 
Under  Part  5  of  the  FCC  Rules- 
Experimental  Radio  Service  (Other  than 
Broadcast). 

Form  Number:  FCC  Form  442. 

Type  of  Review:  Extension  of  a 
currently  •pproved  collection. 

Respondents:  Busfcess  ot  other  fot- 
profit  entities;  Not-for-profit 
institutions:  State,  Local  or  Tribal 
governments. 

Number  (^Respondents:  700. 

Estimated  Time  per  Response:  A 

hoius. 

Total  Aimual  Burden:  2.800  hours. 

Frequency  of  Response:  On  occasion 
reporting  requirements. 


Estimated  Cost  Per  Respondent:  None. 

Needs  and  Uses:  FCC  Form  442  is 
required  to  be  filed  by  Sections  5.55(a). 
(b),  and  (c)  of  the  FCC  Rules  and 
Regulations  by  applicants  requiring  an   - 
FCC  license  to  operate  a  new  or 
modified  experimental  radio  station. 
The  data  supplied  by  this  form  are  used 
by  communications  clerks,  legal 
instruments  examiners  and  engineers  of 
the  FCC  to  determine:  (1)  if  the 
applicant  is  eligible  for  an  experimental 
license;  (2)  the  purpose  of  the 
experiment;  (3)  compliance  with  the 
requirements  of  Part  5  of  the  FCC  Rules; 
and  (4)  if  the  proposed  operation  will 
cause  interference  to  existing 
operations.  The  FCC  could  not  grant  an 
experimental  license  without  the 
innxmation  contained  on  this  fonn. 
Revisi<m  of  the  fc»m  is  not  required. 


Federal  Coounumcitions  Cnmrniwion. 
Mi«aliaKaaaB  Sales. 
Secntaiy. 

(FR  Doc  96-28133  FUmI  10-19-98: 8:45  am] 
:sns-«t-4i 


FEDBIAL  COMMUNICATIONS 


Thufadayi 
Oelobar22.19M 

October  IS.  1998. 

Hm  Federal  Communications 
Commission  will  hold  an  Open  Meeting 
on  the  subjects  listed  below  oo 
Thursday,  October  22. 1998.  wdiich  is 
echedulad  to  commence  at  9:30  a.m.  in 
Room  856.  at  1919  M  Street.  NW. 
Washington.  DC 


Hem  No. 


Bueeu 


Common  Carrier 


Common  Camer 


Sub)ecl 


International 


Mass  Media 


Engineering  and  Tectv 
nology  and  Wireless 
Telecommunications. 


TWe:  Fedar^-Sate  Joint  Boeid  on  Unjvenal  Service  (CC  Decfcst  No.  9S-45). 

Summary:  The  Commission  wM  oonaidar  iaeues  isMIng  id  9m  **y"^  "I      ^^  ^ 
iriirastate  revenues  lor  univeisai  service  reportno  purposes  and  other  unwersal  eervioe  ao- 

ministralion  and  operation  issues. 
Tite-  PmUmr^St^  JoM  Bo«d  on  Universiri  Service  (CC  Oockal  No.  96-45):  and  Forward- 

Tio2STSd!!!l«XT3r  noo^  lecs  (cc  ood-i  no.  97-162^ 

Sunrnary:TheCornrnissionw«considoramechenl8mlore«limalingnon^ur*Mr^  coats 
of  prowdhio  servieas  siworted  t»y  ledsral  aniversaleervice  s^iport  mec^^ 

Title:  implementation  of  Section  25  01  the  Cable  Television  Corw^^ 

palilionAcI  ol  1992;  and  Direct  Broedcaat  SaMRe  PuWic  Interest  CbigMions  (MM  Docket 

No.  93-25).  _.__ 

Summary:  The  Commission  wl  oonsider  im»ilementing  Sedion  335  c«  tty  CoiiiiiMiicjtions 
Act  regerding  public  interest  requiremenls  tor  Direct  Broadcast  Sate«e  Systems. 

Title:  Direct  Access  to  the  INTELSAT  System.  _^_. . ,».^^A«rt 

Summary:  The  Commission  wiN  consider  action  concerning  Bsues  reiaied  to  permithng  «»rea 

access  to  tt»e  INTELSAT  system  in  tf»e  United  StMes. 
Title:  1998  Biennial  ftegulatory  RevJexH-Stieamining  ot  »*f^2;«»i,iP£«B~v^ 

and  Processes  (MM  Docket  No.  98-43):  and  Pofcoes  and  Rules  Regvting  Mnor«y  and 

SmaleO^^nershipot  Mass  MeOaFaciWies  (MM  Docket  NO.  94-149).  _ 

Summary:  The  Commission  wM  oonsidor  action  to  mocify  its  broadcast  appkcabon  and  fc- 

certsing  procedures  and  its  wwiersNp  reporting  requwmente.  -T-oi-** 

Title:  Cornmonicattons  Assistance  tor  Law  Entorcement  Act  (CC  Docket  No.  97-213). 
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Item  No. 


Bureau 


EnQinMring  and  Tech- 
nology. 


Subject 


Summary:  The  Commission  wW  considar  action  concerning  technical  requiremenls  necessary 
lor  wireline.  oaNular.  and  personal  oommunicelions  services  carriers  to  comply  with  the 
Communicalions  Assistance  for  Law  Entoroement  Act 

TWs:  Amendment  of  Part  5  o(  the  Commission's  Rules  to  Revise  the  Experimental  Radto 
Service  Reguiaiions  (ET  Docket  Na  96-256). 

Summary:  The  Commission  wM  considsr  revWng  the  Experimental  Radio  Service  rules. 


Additional  information  concerning 
this  meeting  may  be  obtained  from 
Maureen  Peratino  or  David  Fiske,  Office 
of  Public  Affairs,  telephone  number 
(202)  418-0500;  TTY  (202)  418-2555. 

Copies  of  materials  adopted  at  this 
meeting  can  be  purchased  &t>m  the 
FCC's  dupUcating  contractor. 
International  Transcription  Services. 
Inc.  (ITS.  Inc.)  at  (202)  857-3800;  fax 
(202)  857-3805  and  857-3184;  or  TTY 
(202)  293-8810.  These  copies  are 
available  in  paper  format  and  alternative 
media,  including  large  print/type; 
digital  disk;  and  audio  tape.  ITS  may  be 
reached  by  e-mail: 

its incOix.netcom.com.  Their  Internet 

address  is  http://www.itsi.com. 

This  meeting  can  be  viewed  over 
George  Mason  University's  Capitol 
Connection.  The  Capitol  Connection 
also  will  carry  the  meeting  Uve  via  the 
Internet.  For  information  on  these  - 
services  call  (703)  993-3100.  The  audio 

Eortion  of  the  meeting  will  be  broadcast 
ve  on  the  Internet  via  the  FCC's 
Internet  audio  broadcast  page  at  <http:/ 
/wWw.fcc.gov/realaudio/>.  The  meeting 
can  also  be  heard  via  telephone,  for  a 
fee,  from  National  Narrowcast  Network, 
telephone  (202)  966-2211  or  fax  (202) 
96&-1770.  Audio  and  video  tapes  of  this 
meeting  can  be  purchased  from  Infocus, 
341  Victory  Drive,  Hemdon.  VA  20170. 
telephone  (703)  834-0100;  tax  nimiber 
(703)834-0111. 

Federal  Communications  Coauninion. 

Magalia  RoMB  Salas. 

Secretary. 

(FR  Doc.  98-28200  Filed  10-16-^98: 12:49 
pro) 

aajjNQ  coot  «ti»«-M 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

CFEMA-12S0-DR] 

AlabMia;  Amafxlment  No.  1  to  Notice 
of  a  Major  Diaaaler  Declaration 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  NoUce. 


September  30. 1998  and  related 
determinations. 

EFFECTIVE  DATE:  October  6. 1998. 
FOR  FURTHER  MFORMATION  CONTACT: 
Madge  Dale,  Resp<m8e  and  Recovery 
Directorate,  Federal  Emergency 
Management  Agency.  Washington,  DC 
20472.  (202)  646-3260. 
8UPPI.QIENTARV  MFORMATION:  The  notice 
of  a  major  disaster  for  the  State  of 
Alabama,  is  hereby  amended  to  include 
Public  Assistance  in  those  areas 
determined  to  have  been  adversely 
affected  by  the  catastrophe  declared  a 
major  disaster  by  the  President  in  his 
declaration  of  September  30, 1998: 

Baldwin,  Clarke.  Coffee,  Covington. 
Crenshaw,  Escambia.  Geneva.  Mobile, 
Monroe,  and  Washington  Counties  for  Public 
Assistance  (already  designated  for  Individual 
Assistance). 

Butler  and  Conecuh  Counties  for 
Individual  Assistance  and  Public  Assistance. 
(The  following  Catalo^of  Federal  Domestic 
Assistance  Numbers  (GrDA)  are  to  be  used 
for  reporting  and  drawing  funds:  83.537^ 
Conununity  Disaster  Loans:  83.538.  Con 
Brown  Fund  Program:  83.539.  Crisis 
Counseling;  83.540.  Disaster  Legal  Services 
Program:  83.541,  DisaittBr  Unemployment 
Assistance  (DUA):  83.542.  Fire  Suppression 
Assistance;  83.543,  Individual  and  Family 
Grant  (IFG)  Program:  83.544.  Public 
Assistance  Grants;  83.545,  Disaster  Housing 
Program;  83.548,  Hazard  Mitigation  Grant 
Program) 
Lacy  E.  Sailer. 

Executive  Associate  Director,  Response  and 
Recovery  Directorate. 

(FR  Doc.  98-28089  Filed  10-19-98;  8:45  am] 


:  This  notice  amends  the  notice 
of  a  major  disaster  for  the  State  of 
Alabama.  (FEMA-1250-DR).  dated 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

[FEMA-aiSS-EM] 

AlalMma;  Amendment  No  2.  to  Notice 
of  an  Emergency  Declaration 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Notice. 

SUMMARY:  This  notice  amends  the  notice 

of  an  emergency  for  the  State  of 

Alabama,  (FEMA-3133-EM),  dated 

September  28, 1998,  and  related 

determinations. 

EFFECTIVE  DATE:  October  8, 1998. 


FOR  FURTHER  INFORMATION  CONTACT: 
Madge  Dale.  Response  and  Recovery 
Directorate.  Federal  Emergency 
Management  Agency.  Washington,  DC 
20472.  (202)  646-3260. 
SUPPLEMENTARY  MFORMATION:  The  notice 
of  an  emei^gency  for  the  State  of 
Alabama,  is  hereby  amended  to  include 
the  following  areas  among  those  areas 
determined  to  have  been  adversely 
affected  by  the  catastrophe  declared  an 
emergency  by  the  President  in  his 
declttration  of  September  28, 1998: 

Direct  Federal  assistance  and  emergency 
protective  measures  (Category  B)  bfginning 
September  29. 1998.  and  ending  October  2. 
1998,  at  1(M  percent  Federal  funding  and 
debris  removal  (Category  A)  at  75  percent 
Federal  funding  for  the  following  oounUae: 
Buder  and  Conecuh  Counties. 

(The  following  Catalog  of  Federal  Domestic 
Assistance  Numliers  (CFDA)  are  to  be  used 
for  repotting  and  drawring  funds:  83.537, 
Community  Disaster  Loans;  83.538,  Cora 
Brown  Fund  Program;  83.539,  Crisis 
Counseling;  83.540,  Disaster  Legal  Services 
Program;  83.541,  Disaster  Unemployment 
Assistance  (DUA);  83.542,  Fire  Suppression 
Assistance;  83.543,  Individual  and  Family 
Grant  (IFG)  Program;  83.544,  Public 
Assistance  Grants;  83.545,  Disaster  Housing 
Program;  83.548,  Hazard  Mitigstion  Grant 
Program) 

Lacy  E.  Sailar, 

Executive  Associate  Director,  Response  and 
Recovery  Directorate. 

(FR  Doc.  98-28092  Filed  10-19-98;  8:45  am] 
aaAMQ  ooof  sns-os-p 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 


(FEMA-12S0-OR] 


Alabama; 

of  a  Ma^or  DIaaalar 


No.  2to  Notice 
Declaration 


AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  for  the  State  of 
Alabama  (FEMA-1250-4)R),  dated 
September  30, 1998.  and  related 
determinations. 

EFFECTIVE  DATE:  October  6. 1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Madge  Dale.  Response  and  Recovery 
Directorate.  Federal  Emergency 


Management  Agency.  Washington.  DC 
20472.  (202)  646-3260. 
SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  that  the  incident  period  for 
this  disaster  is  closed  effective  October 
6. 1998. 

(The  following  Catalog  of  Federal  Domestic 

Assistance  Numbers  (CFDA)  are  to  be  used 

for  reporting  and  drawing  funds:  83.537, 

Community  Disaster  I>oan8;  83.538,  Cora 

Brown  Fund  Program;  83.539,  Crisis 

Counseling;  83.540,  Disaster  Legal  Services 

Program;  83.541,  Disaster  Unemployment 

Assistance  (DUA):  83.542,  Fire  Suppression 

Assistance;  83.543,  Individual  and  Family 

Grant  (IFG)  Program;  83.544,  Public 

Assistance  Grants;  83.545,  Disaster  Housing 

Program;  83.548.  Hazard  Mitigation  Grant 

Pn^ram) 

Lacy  E.  SaiMr,  ' 

Execu  five  Associate  Director,  Response  and 

Recovery  Directorate. 

[FR  Doc.  98-28093  Filed  10-19-98;  8:45  am] 

BHJJNQ  ooDC  sns-e»# 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 


[FEMA-3131-EII] 

Florida;  Amendment  No.  4  to  Notice  of 
an  Emergency  Declaration 

agency:  Federal  Emergency 

Management  Agency  (FEMA). 

ACTION:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  an  emergency  for  the  State  of  Florida 
(FEMA-3131^M).  dated  September  25. 
1998.  and  related  determinations. 
EFFECTIVE  DATE:  October  5. 1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Madge  Dale.  Response  and  Recovery 
Directorate.  Federal  Emergency 
Management  Agency.  Washington.  DC 
20472.  (202)  646-3260. 
8UPPI.EMENTARY  NIFORMATION:  The  notice 
of  an  emergency  for  the  State  of  Florida, 
is  hereby  amended  to  include  the 
following  areas  among  those  areas 
determined  to  have  been  adversely 
affected  by  catastrophe  declared  an 
emergency  by  the  P^iesident  in  his 
declaration  of  September  25. 1998: 

Direct  Federal  assistance  and  emergency 
protective  measures  (Category  B)  for  Uie  hrat 
72  lioura  at  100  percent  Federal  funding, 
b^inning  September  28. 1998  and  ending 
October  1, 1998.  Debris  removal  (Category  A) 
at  75  percent  Federal  funding.  This 
assistance  is  for  the  following  county: 
Jackson  County. 

(The  following  Catalog  of  Federal  Domestic 
Assistance  Numbers  (CFDA)  ara  to  lie  used 
for  reporting  and  drawing  funds:  83.537, 
Community  Disaster  Loans;  83.538.  Cora 
Brown  Fund  Program;  83.539.  Crisis 
Counseling;  83.540,  Disaster  Legal  Services 
Program;  83.541.  Disaster  Unemployment 


Assistance  (DUA):  83.542,  Fire  Suppression 

Assistance;  83.543.  Individual  and  Family 

Grant  (IFG)  Program;  83.544.  Public 

Assistance  Grants;  83.545,  Disaster  Housing 

Program;  83.548,  Hazard  Mitigation  Grant 

Pn^ram.) 

Lacy  E.  Suiter. 

Executive  Associate  Director,  Response  and 

Recovery  Directorate. 

[FR  Doc  98-28090  Filed  10-19-98;  8:45  am) 

BHJJNQ  oooc  tna-aa-v 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

[FEMA-1249-OR] 

Florida;  Amendment  No.  4  to  Notice  of 
a  Ktafor  Diaaater  Dedaratlon 

agency:  Federal  Emergency 
Management  Agency  (FEMA). 

action:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  for  the  State  of 
Florida.  (FEMA-1249-DR).  dated 
September  28. 1998.  and  related 
determinations. 

effective  date:  October  8. 1998. 

FOR  FURTHER  INFORMATION  CONTACT: 
Madge  Dale,  Response  and  Recovery 
Directorate,  Federal  Emergency 
Management  Agency.  Wadiington.  DC 
20472.  (202)  646-3260. 

SUPPLEMENTARY  MFORMATION:  The  notice 
of  a  major  disaster  for  the  State  of 
Florida,  is  hereby  amended  to  include 
the  folloviring  areas  among  those  areas 
determined  to  have  been  adversely 
affected  by  the  catastrophe  declared  a 
major  disaster  by  the  President  in  his 
declaration  of  September  28. 1998: 

Gadsden  and  Suwannee  Counties  for 
Public  Assistance  (already  designated  for 
Individual  Assistance). 

Columbia  and  Liberty  Counties  for  Public 
Assistance. 

(The  following  Catalog  of  Federal  Domestic 
Assistance  Numbers  (CFDA)  are  to  be  used 
.for  reporting  and  drawing  funds:  83.537, 
Community  Disaster  Loans;  83.538,  Cora 
Brown  Fund  Program;  83.539.  Crisis 
Coimseling;  83.540,  Disaster  Legal  Services 
Program;  83.541.  Disaster  Unemployment 
Assistance  (DUA):  83.542,  Fire  Suppression 
Assistance;  83.543.  Individual  and  Family 
(kant  (IFG)  Program;  83.544,  Public 
Assistance  Grants;  83.545,  Disaster  Housing 
Program;  83.548,  Hazard  Mitigation  Grant 
Program) 
Lacy  E.  Suiter. 

Executive  Associate  Director,  Response  and 
Recovery  Directorate. 

(FR  Doc.  98-28101  Filed  10-19-98;  8:45  am) 
iKjjNQ  cooc  tna-oa-p 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

[FEIIA-124a-Ofl(| 

Florida;  Amendment  No.  5  to  NoHoe  Of 
a  Mi^or  Dliaeler  Declaration 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  for  the  State  of 
Florida  (FEMA-1249-DR).  dated 
September  28. 1998.  and  related 
determinations. 

^FECnVE  DATE:  October  7. 1998. 
FOR  FURTHER  MFORMATKM  CONTACT: 
Madge  Dale.  Response  and  Recovery 
Directorate,  Federal  Emergency 
Management  Agency,  Washington.  DC 
20472.  (202)  646-3260. 
SUPPLBiENTARY  IIFORMATION:  Notice  is 
hereby  given  that  the  incident  period  for 
this  dis^er  is  closed  efiiBctive  October 
7. 1998. 

(The  following  Catalog  of  Federal  Domestic 

Assistance  Nimiben  (CFDA)  are  to  be  used 

far  reporting  and  drawing  funds:  83.537, 

Conununity  Disaster  Loan*:  83.538.  Con 

Brown  Fund  Program:  83.539.  Crisis 

Counseling:  83.540.  Disaster  Legal  Senrioes 

Program;  83.541,  Disaster  Unemployment 

Assistance  (DUA);  83.542.  Fire  Suppression 

Assistance;  83.543.  Individual  and  Family 

Grant  (IFG)  Program:  83.544.  Public 

Assistance  Grants:  83.545,  Disaster  Housing 

ProgFam;  83.548,  Hazard  Mitigation  Grant 

Program) 

LM^E-Sidlar. 

Executive  Associate  Director,  Response  and 

Recovery  Directorate. 

(FR  Doc  98-28102  Filed  10-19-98:  8:45  am) 

MJJNOOOOESni 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

[FEMA-3131-BN] 

Florida;  Amandmant  No.  5  to  Notloe  of 


AGENCY:  Federal  Emergency 

Management  Agency  (FEMA). 

ACTION:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  an  emergency  tta  the  State  of  Florida 
(FEMA-3131-^.  dated  September  25. 
1998.  and  related  determinations. 
EFFECTIVE  DATE:  October  2. 1998. 
FOR  FURTHER  WrOWMATION  CONTACT. 
Madge  Dale,  Respcmse  and  Recovery 
Directorate,  Federal  Emergency 
Management  Agency.  Washington.  DC 
20472.  (202)  646-3260. 
SUPPLBiENTARY  aronMATION;  Notice  is 
hereby  given  that  the  incident  period  fcM' 
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this  emergency  is  closed  effective 
October  2. 1998. 

(The  following  Catalog  of  Federal  Domestic 
Assistance  Numbers  (CFDA)  are  to  be  used 
for  reporting  and  drawing  funds:  U.SST, 
Community  Disaster  Loans:  83.S38,  Con 
Brown  Fund  Program:  83.539,  Qlsis 
Counseling:  83.S40,  Disaster  Legal  Services 
Program;  83.541,  Disaster  Unemployment 
Assistance  (DUA):  83.542,  Fire  Suppression 
Assistance:  83.543,  Individual  and  Family 
Grant  (IFG)  Program;  83.544,  Public 
Assistance  Grants;  83.545,  Disaster  Housing 
Program:  83.548,  Hazard  Mitigation  Grant 
Program) 

LM7E.Sallar. 

Executive  Associate  Director,  Response  and 

Recovery  Directorate. 

IFR  Doc.  98-28105  Filed  10-19-98;  8:45  am] 


FEDERAL  EMERQENCV 
MANAQEMEHT  AQENCY 

(FEMA-124»-ORl 

Fkxtda;  Amendment  No.  2  to  Nonce  Of 
a  M^lor  Dtaaaler  Dedoralfon 

AOOICV:  Federal  Emergenf^ 
Management  Agency  (FEMA). 
action:  Notice. 

aUMMARV:  This  notice  amends  the  notice 
of  a  maior  disaster  for  the  State  of 
Florida  (FEMA-1249-4)R).  dated 
September  28, 1998.  and  related 
determinations. 

EFFECTIVE  DATE:  October  5, 1998. 
FOn  FUnTHER  MfOMfUTKM  CONTACT: 
Madge  Dale.  Response  and  Recovery 
Directorate.  Federal  Emergency 
Management  Agency.  Washington.  DC 
20472.  (202)  646-3260. 
•UPPLEMENTARY  MFORMATKM:  The  notice 
of  a  maior  disaster  for  the  State  of 
Florida,  is  hereby  amended  to  include 
the  following  areas  among  those  areas 
determined  to  have  been  adversely 
affected  by  the  catastrophe  declared  a 
major  disaster  by  the  President  in  his 
declaration  of  September  28. 1998: 

Bay.  Escambia,  Holmes,  Okaloosa.  Santa 
Roaa.  Walton,  and  Washington  Counties  for 
Public  Assistance  (already  designated  for 
Individual  Assistance). 

Calhoun,  Franklin,  Gulf,  and  JeffBrson 
Counties  for  Public  Assistance. 

(The  following  Catalog  of  Federal  Domestic 
Assistance  Numbers  (CFDA)  are  to  be  used 
for  reporting  and  dra«iring  funds:  83.537, 
Community  Disaster  Loans;  83.538.  Cora 
Brown  Fund  Program:  83.539.  Crisis 
Counseling:  83.540,  Disaster  Legal  Services 
Program:  83.541,  Disaster  Unemployment 
Assistance  (DUA):  83.542,  Fire  Suppression 
Assistance:  83.543,  Individual  and  Family 
Grant  (IFG)  Program:  83.544,  Public 
Assistance  Grants;  83.545,  Disaster  Housing 


Program;  83.548,  Hazard  Mitigation  Giant 
Prop  am.) 
Lacy  E.  Suilar. 

Executive  Associate  Director,  Response  and 
Recovery  Directorate. 

(FR  Doc.  98-28106  Filed  10-19-98;  8:45  am] 
I  COM  sni 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

[FEMA-ia4«-0R] 

Fkwtda;  Amendment  No.  3  to  Notioe  Of 

•  Midori 


AOENCY:  Federal  Emergency 
Management  Agency  (FEMA). 

ACTION:  Notice. 

summary:  This  notice  amends  the  notice 
of  a  major  disaster  for  the  State  of 
Florida.  (FEMA-1249-DR).  dated 
September  28, 1998.  and  related 
determinations. 

EFFECTIVE  DATE:  October  6. 1998. 

FOR  FURTHER  MFOHMATION  CONTACT: 
Madge  Dale.  Response  and  Recovery 
Directonte.  Federal  Emergency 
Management  Agency.  Washington.  DC 
20472,  (202)  646-3260. 

8UPPLB«TARY  MFORMATION:  The  notice 
of  a  major  disaster  for  the  State  of 
Florida,  is  hereby  amended  to  include 
the  following  areas  among  those  areas 
determined  to  have  been  adversely 
afiiscted  by  the  catastrophe  dedared  a 
major  disaster  by  the  President  in  his 
declaration  of  September  28. 1998: 

Franklin  and  Gulf  for  Individual 
Assistance  (already  designated  far  Public 
Assistance). 

(The  following  Catalog  of  Federal  Domestic 
Assistance  Numbers  (CFDA)  are  to  be  used 
for  reporting  and  drawing  funds:  83.537, 
Community  Disaster  Loans;  83.538.  Cora 
Brown  Fund  Program;  83.539,  CHsis 
Counseling:  83.540,  Disaster  Legal  Services 
Program:  83.541,  Disaster  Unemployment 
Assistance  (DUA):  83.542.  Fire  Suppression 
Assistance;  83.543,  Individual  and  Family 
Grant  (IFG)  Program:  83.544,  Public 
Assistance  GranU;  83.545.  Disaster  Housing 
Program:  83.548,  Hazard  MitigaUon  Grant 
Program) 

LacyE.Suttw. 

Executive  Associate  Director,  Response  and 

Recovery  Directorate. 

IFR  Doc  98-28017  Filed  10-19-98;  8:45  am) 

COM  tni 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

(FEMA-iaie-DRI 

LouWana;  Amendment  No.  3  to  Notfoe 
of  m  M^lor  Dleeetor  Pedartkwi 

AOENCT:  Federal  Emeigmicy 
Management  Agency  (FEMA). 
ACTION:  Notice. 

SUMMARY:  This  notice  amends  the  notioe 
of  a  major  disaster  for  the  State  of 
Louisiana.  (FEMA-1246-im).  dated 
September  23. 1998,  and  related     ~~i 
determinations. 

EFFECTIVE  DATE:  October  2. 1998. 
FOR  FURTHER  WTORMATION  CONTACT: 
Madge  Dale.  Response  and  Recovery 
Directorate.  Federal  Emergency 
Management  Agency.  Washington.  DC 
20472.  (202)  646-3260. 
SUPFLEMBITARV  MFORMATION:  The  notice 
of  a  major  disaster  for  the  State  of 
Louisiana,  is  hereby  amended  to  include 
the  following  area  am<Mig  those  areas 
determined  to  have  bam  adversely 
afiected  by  the  catastrophe  declared  a 
major  disaster  by  the  President  in  his 
declaration  of  September  23. 1998: 

St.  Charles  Pariah  for  Individual 
Assistance. 

(The  follovring  Catalog  of  Federal  Domestic 
Assistance  Numbers  (CFDA)  are  to  be  used 
far  reporting  and  drawing  fiinds:  83.537, 
Commimity  Disastw  Loans;  83.538,  Cora 
Brown  Fund  .Program:  83.539,  CHsis 
Counseling:  83.540.  Disaster  Legal  Services 
Program:  83.541.  Disaster  Unemployment 
Assistance  (DUA);  83.542,  Fire  Suppression 
Assistance;  83.543,  Individual  and  Fttniiy 
Grant  (IFG)  Program;  83.544,  Public 
Assistance  Grants:  83.545,  Disaster  Hcxuing 
Program:  83.548,  Hazard  Mitigation  Grant 
Program) 

Lacy  E.  Suilar. 

Executive  Associate  Director,  Response  and 
Recovery  Directorate. 

(FR  Doc.  98-28085  Filed  10-19-98;  8:45  am] 
0008  S71I 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

FEMA-1246-OR) 

Louieiana;  Amendment  No.  4  to 
of  a  Mi^or  Diaastor  OeclarMton 

AQENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Notice. 

SUMMARY:  This  notioe  amends  the  notice 

of  a  major  disaster  for  the  State  of 

Louisiana.  (FEMA-1246-^R),  dated 

September  23. 1998.  and  related 

determinations. 

EFFECTIVE  DATE:  October  5. 1998. 


FOR  FURTHER  MFORMATION  CONTACT: 
Madge  Dale.  Response  and  Recovery 
Directorate.  Federal  Emergmcy 
Management  Agency.  Wa^iington,  DC 
20472.  (202)  646-3260. 
SUPPLEMENTARY  INFORMATION:  The  notice 
of  a  major  disaster  for  the  State  of 
Louisiana,  is  hereby  amended  to  include 
the  following  areas  among  those  areas 
determined  to  have  been  advwsely 
affected  by  the  catastrophe  declared  a 
major  disaster  by  the  President  in  his 
declaration  of  September  23. 1998: 

The  parishes  of  Ascension,  Assumption, 
St  Charles,  St.  James,  and  Vermilion  fat 
Public  Assistance  (previously  designated  for 
emergency  protective  measiues  (Category  B] 
at  100  percent  Federal  funding  for  a  72-hour 
period  beginning  at  1800  hours  September 
27, 1998,  and  ending  September  30, 1998,  at 
1800  hours). 

The  pirifh«»f  of  Orleans  and  Terrebone  for 
Public  Assistance  (previously  designated  ftv 
Individual  Assistance  and  emergency 
protective  measures  (Category  B)  at  100 
percent  Federal  funding  for  a  72-hour  period 
beginning  at  1800  hours  September  27, 1998, 
and  ending  September  30, 1998,  at  1800 
hours). 

Evangsline  Parish  far  Public  Assistance. 

(The  following  Catalog  of  Federal  Domestic 
Assistance  Numbers  (CFDA)  are  to  be  used 
far  reporting  and  drawing  fimds:  83.537, 
Community  Disaster  Loans;  83.538,  Cora 
Bnnra  Fund  Program;  83.539,  Crisis 
Counseling:  83.540,  Disaster  Legal  Services 
Program:  83.541,  Disaster  Unemployment 
Assistance  (DUA):  83.542.  Fire  Suppression 
Assistance:  83.543,  Individual  and  Family 
Grant  (IFG)  Program;  83.544,  Public 
Assistance  (kants:  83.545.  Disaster  Housing 
Program:  83.548,  Hazard  Mitigation  &ant 
Program) 
Lacy  E.  Sirilar, 

Executive  Associate  Director,.Response  and 
Recovery  Directorate. 

[FR  Doc  9»-28086  Piled  10-19-98;  8:45  am) 
sni 


Management  Agency.  Washington.  DC 
20472.  (202)  646-3260. 
SUPPLBfENTARY  INFORMATION:  Notice  is 
hereby  given  that  the  incident  period  for 
this  disaster  is  closed  effective  October 
4.1998. 

(The  following  Catalog  of  Federal  Domestic 
Assistance  Numbers  (CFDA)  are  to  be  used 
for  reporting  and  drawing  funds:  83.537, 
Community  Disaster  Loans;  83.538,  Cora 
Bro«ra  Fund  Program;  83.539,  Crisis 
Counseling:  83.540,  Disaster  Legal  Services 
Program:  83.54V,  Disaster  Unemployment 
Assistance  (DUA):  83.542,  Fire  Suppression 
Assistance:  83.543,  Individual  and  Family 
Grant  (IFG)  Program;  83.544,  Public 
Assistance  Grants:  83.545,  Disaster  Housing 
Program;  83.548,  Hazard  Mitigation  Grant 
Program) 
Lacy  E.  Svtter. 
Executive  Associate  Director, 
Response  and  Recovery  Directorate. 
(FR  Doc  98-28087  Filed  10-19-98;  8:45  am) 
MUBM  ooK  sna-at-r 
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FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

(FEMA-1246-ORI 

Louisiana;  Amendment  No.  5  to  Notice 
of  a  Me|or  DIeastor  Deeiaradon 

AGENCY:  Federal  Emergency 

Management  Agency  (FEMA). 

action:  Notice. 

SUMMARY:  This  notioe  amends  the  notice 
of  a  major  disaster  for  the  State  of 
Louisiana  (FEMA-124&4)R).  dated 
September  23. 1998.  and  related 
determinations. 

EFFECTIVE  DATE:  October  4, 1998. 
FOR  FURTHER  MFORMATION  CONTACT: 
Madge  Dale.  Response  and  Recovery 
Directorate.  Federal  Emergency 


[FEMA-1246-OR1 


LxMiiaiana; 
ofaM^or 


No.  2  to 
Declaration 


AOBICY:  Federal  Emergency 

Management  Agency  (FEMA). 

ACTION:  Notice. 

SUMMARY:  This  notioe  amends  the  notioe 
of  a  major  disaster  for  the  State  of 
Louisiana  (FEMA-1246-4>R).  dated 
September  23. 1998.  and  related 
determinations. 

EFFECTIVE  DATE:  September  28. 1998. 
FOR  FURTHER  tiFORMATION  CONTACT: 
Madge  Dale.  Response  and  Recovery 
Directorate,  Federal  Emergmcy 
Management  Ag«icy.  Washington.  DC 
20472.  (202)  646-3260. 
SUPPLEMENTARY  StFORMATION:  Notice  is 
hereby  given  that,  in  a  letter  dated 
September  28. 1998.  the  President 
amended  his  previous  declaration  of 
September  23, 1998  to  include  the 
provision  of  Direct  Federal  Assistance 
and  the  cost-sharing  of  Federal  funds 
provided  under  the  authority  of  the 
Robert  T.  Stafford  Disaster  Relief  and 
Emergency  Assistance  Act  (42  U.S.C 
51521  et  seq.).  in  a  letter  to  James  L. 
Witt.  Director  of  the  Federal  Emergency 
Management  Agency,  as  followrs: 

I  have  determined  that  the  damage  in 
certain  areas  of  the  State  of  Louisiana, 
resulting  from  Hurricane  Georges  on 
September  27, 1998  and  continuing,  is  of 
sufficient  severity  and  magnitude  to  warrant 
the  expansion  of  the  incident  type  and  the 
scope  of  assistance  in  the  major  disaster 
declaration  of  September  23. 1998,  to  ensure 


public  health  and  safety  under  the  Robert  T. 
Stafford  Disaster  Relief  and  Emergency 
Assistance  Act  ("the  Stafford  Act"). 

Therefoce.  I  amend  my  previous 
declaration  of  September  23, 1998  to 
authorize  direct  Federal  assistance  at  100 
percent  Federal  funding  far  the  first  72  hours 
due  to  damags  resulting  from  Hurricane 
Georges.  You  are  further  authorized  to 
provide  emergency  protective  measures 
(Category  B)  at  100  percent  Federal  funding 
(in  araes  that  FEMA  shall  designate)  for  the 
first  72  hours  due  to  damage  resulting  from 
Hurricane  Georges.  The  time  period  may  be 
extended,  if  warranted. 

Please  notify  the  Governor  of  the  State  of 
Louisiana  and  the  Federal  Coordinating 
Officer  (rf  this  amendment  to  my  major 
disaster  declaration. 

Emergency  protective  measures 
(Categ«y  B)  at  100  percoit  Federal 
funding  will  be  provided  U»  a  72-hour 
period  beginning  at  1800  houn 
September  27, 1998.  and  ending 
September  30. 1998  at  1800  hotus  fat 
the  following  parishes: 

Aaoensioo.  Assiimprion.  leffsrsoa. 
LaFourche,  Livingston,  Oriaans, 
Plaquemines.  St  Bernard.  St  Charles.  St 
)amee.  St  )c^.  St  Martin.  St  Mary.  St 
Tammany,  Tangipehoa.  Tetrebonne, 
Vermillion,  and  Washington. 
(The  followir^  Catalog  of  Federal  Domestic 
Assistance  Numbers  (CFDA)  are  to  be  used 
for  reporting  and  drawing  fluids:  83.537. 
Community  Disaster  Loans;  83.538,  Cora 
Brown  PuiMi  Prqgram:  83.539.  Crisis 
Counselii^  83.540,  Disaster  Legal  Services 
Pnigiam;  83.541.  Disaster  Unemployment 
Assistance  (DUAh  83.542,  Fire  Suppreesion 
Assistance:  83.543.  Individual  and  Family 
Grant  (IFG)  Program:  83.544,  Public 
Assistance  Grants:  83.545,  Disaster  Housing 
Program:  83.548.  Hazard  Mitigation  Grant 
Program.) 
laMsL-WM. 
Director. 
[FR  Doc  98-28097  Filed  10-19-98: 8:45  am) 


MANAGaCNT  AQENCY 

IFEIIA-ia46-Ofl| 

Louisiana;  Amendment  No.  6  to  Notice 
of  a  M^or  Diaaator  Dedaratton 

AOBICY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Notice. 


r:  This  notice  amends  the  notioe 
of  a  major  disaster  for  the  State  of 
Louisiana.  (FEMA-1246-OR).  dated 
September  23. 1998.  and  related 
determinations. 

ffFECnVE  DATE:  September  30. 1998. 
FOR  FURTHER  MFORMATION  CONTACT. 
Madge  Dale.  Response  and  Racovaiy 
Directorate,  Federal  Ementancy 
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Management  Agency,  Washington.  DC 
20472,  (202)  646-3260. 
SUPPtEMENTARY  INfOmiA'nON:  The  notice 
of  a  major  disaster  for  the  State  of 
Louisiana,  is  hereby  amended  to  include 
the  following  area  among  those  areas 
determined  to  have  been  adversely 
affected  by  the  catastrophe  declared  a 
major  disaster  by  the  President  in  his 
declaration  of  September  23, 1998: 

St.  John  Parish  for  Individual  Assistance. 
(The  following  Catalog  of  Federal  Domestic 
Assistance  Numbers  (CFDA)  are  to  be  used 
for  reporting  and  drawing  funds:  83.537, 
Community  Disaster  Loans;  83.538.  Cora 
Brown  Fund  Program;  83.539.  Crisis 
Counseling:  83.540.  Disaster  Legal  Services 
Program;  83.541,  Disaster  Unemployment 
Assistance  (DUA):  83.542.  Fire  Suppression 
Assistance;  83.543.  Individual  and  Family 
Grant  (IFG)  Program;  83.544.  Public 
Assistance  Grants;  83.545.  Disaster  Housing 
Program;  83.548.  Hazard  Mitigation  Grant 
Program.) 

Dnnk  H.  Kwiatluwild. 

Deputy  Associate  Director,  Response  and 
Recovery  Directorate. 

(FR  Doc.  96-28098  Filed  10-l»-98: 8:45  am] 
OOM  sn 


FEDERAL  EMERQENCY 
MANAQEMENT  AGENCY 

IFEIIA-124ft-ORl 


LouMana; 
ofaMaJorDiaastar 


No.7to 
Declaration 


AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  for  the  State  of 
Louisiana,  (FEMA-1246-DR),  dated 
September  23, 1998,  and  related 
determinations. 

EFFECTIVE  DATE:  October  7, 1998. 
FOR  FURTHER  MFORMATKM  CONTACT: 
Madge  Dale,  Response  and  Recovery 
Directorate,  Federal  Emergency 
Management  Agency,  Washington,  DC 
20472,  (202)  646-3260. 
SUPPt^MBITARY  INFORMATION:  The  notice 
of  a  major  disaster  for  the  State  of 
Louisiana,  is  hereby  amended  to  include 
the  following  areas  among  those  areas 
determined  to  have  been  adversely 
affected  by  the  catastrophe  declared  a 
major  disaster  by  the  President  in  his 
declaration  of  September  23, 1998: 

Livingston,  Plaquemines,  St.  )ohn  the 
Baptist,  and  Washington  Parishes  for  Public 
Assistance  (already  designated  for  Individual 
Assistance  and  Direct  Federal  assistance  at 
100  percent  Federal  funding  for  a  72-hour 
period  beginning  at  1800  hours  September 
27. 1998.  and  ending  September  30. 1998  at 
1800  hours.  Emergancy  protacUve  measures 


(Category  B)  at  100  percent  Fednal  funding 
for  a  72-hour  period  beginning  at  1800  hours 
September  27, 1998,  and  ending  September 
30, 1998  at  1800  hours). 
(The  following  Catalog  of  Federal  Domestic 
Assistance  Numbers  (CFDA)  are  to  be  used 
for  reporting  and  drawing  funds:  83.537, 
Community  Disaster  Loans;  83.538.  Cora 
Brown  Fund  Program;  83.539,  Crisis 
Counseling:  83.540,  Disaster  Legal  Services 
Program:  83.541,  Disaster  Unemployment 
Assistance  (DUA);  83.542,  Fire  Suppression 
Assistance:  83.543.  Individual  and  Family 
Grant  (IFG)  Program:  83.544.  Public 
Assistance  Grants:  83.545.  Disaster  Housing 
Program:  83.548,  Hazard  Mitigation  Grant 
Program) 

Lacy  E.  Suitar, 

Executive  Associate  Director,  Response  and 
Recovery  Directorate. 

(FR  Doc.  98-28099  Filed  10-19-98:  8:45  am) 
iHJJMO  OOM  tn«-«»^ 


FEDERAL  EMERQENCY 
MANAQEMENT  AQENCY 


Counseling:  83.540,  Disaster  Legal  Services 
Program:  83.541,  Disaster  Unemployment 
Assistance  (DUA);  83.542,  Fire  Suppression 
Assistance;  83.543,  Individual  and  Family 
Grant  (IFG)  Program;  83.544.  Public 
Assistance  Grants;  83.545,  Disaster  Housing 
Program:  83.548.  Hazard  MitigaUon  Grant 
Program) 

Lacy  E.  Suiter, 

Executive  Associate  Director,  Response  and 
Recovery  Directorate. 

(FR  Doc.  98-28100  Filed  10-19-98;  8:45  am) 


ACTION:  Notice. 
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[FEMA-1246-OR] 

Louiaiana; 
ofaM^lor 


No.8to 
Declaration 


AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  for  the  State  of 
Louisiana,  (FEMA-1246-DR),  dated 
September  23. 1998.  and  related 
determinations. 

EFFECTIVE  DATE:  October  8. 1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Madge  Dale.  Response  and  Recovery 
Directorate,  Federal  Emergency 
Management  Agency,  Washington,  DC 
20472,  (202)  646-3260. 
SUPPLEMENTARY  MFORMATION:  The  notice 
of  a  major  disaster  for  the  State  of 
Louisiana,  is  hereby  amended  to  include 
the  following  areas  among  those  areas 
determined  to  have  been  adversely 
affected  by  the  catastrophe  declared  a 
major  disaster  by  the  President  in  his 
declaration  of  September  23, 1998: 

Ascension,  Assimiption,  and  St  James 
Parishes  for  Individual  Assistance  (already 
designated  for  Public  Assistance  an||  Direct 
Federal  assistance  at  100  percent  Federal 
funding  for  a  72-hour  period  beginning  at 
1800  hours  September  27, 1998.  and  ending 
September  30, 1998  at  1800  hours. 
Emergency  protective  measures  (Category  B) 
at  100  percent  Federal  funding  for  a  72-hour 
period  beginning  at  1800  hours  Septembw 
27, 1998,  and  ending  September  30, 1998  at 
1800  hours). 

(The  foUownng  Catalog  of  Federal  Domestic 
Assistance  Numbers  (CFDA)  are  to  be  used 
for  reporting  and  drawing  hinds:  83.537, 
Community  Disaster  Loans:  83.538,  Cora 
Brown  Fund  Program;  83.539,  Crisis 


FEDERAL  EMERQENCY 
MANAQEMENT  AQENCY 

(FEMA-3132-EMI 

Mlwlaalppi;  Amendment  No.  1  to 
Notice  of  an  Emergency  Declaration 

AQENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  an  emergency  for  the  State  of 
Mississippi  (F^ifA-3132-£M),  dated 
September  28, 1998,  and  related 
determinations. 

EFFECTIVE  DATE:  October  5, 1998. 
FOR  FURTHER  MFORMATION  CONTACT: 
Madge  Dale,  Response  and  Recovery 
Directorate,  Federal  Emergency 
Management  Agency,  Wa&ington,  DC 
20472.  (202)  646-3260. 
SUPPIEMENTARY  aiFORMATION:  Notice  is 
hereby  given  that  the  incident  period  for 
this  emergency  is  closed  effective 
October  5. 1998. 

(The  following  Catalog  of  Federal  Domestic 
Assistance  Numben  (CFDA)  are  to  be  used 
for  reporting  and  drawing  fiinds:  83.537, 
Community  Disaster  Loans;  83.538.  Con 
Brown  Fund  Program:  83.539,  Crisis 
Counseling:  83.540,  Disaster  Legal  Services 
Program:  83.541.  Disaster  Unemployment 
Assistance  (DUA);  83.542,  Fire  Suppression 
Assistance:  83.543,  Individual  and  Family 
Grant  (IFG)  Program;  83.544.  Public 
Assistance  Grants:  83.545.  Disaster  Housing 
Program;  83.548,  Hazard  Mitigation  Grant 
Program.) 

Lacjr  E.  Suiter, 

Executive  Associate  Director,  Response  and 
Recovery  Directorate. 

|FR  Doc.  99-28091  Filed  10-19-98;  8:45  am) 
§■±■10  OOM  tns-M-P 


FEDERAL  EMERQENCY 
MANAQEMENT  AQENCY 

[FEMA-12S1-0R) 

MiaalsaippI:  Amendment  No.  1  to 
Notice  of  a  Midor  DIaastar  Declaration 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 


SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  for  the  State  of 
Mississippi,  (FEMA-1251-DR).  dated 
October  1 .  1998.  and  related 
determinations. 

EFFECTIVE  DATE:  October  2. 1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Madge  Dale.  Response  and  Recovery 
Directorate.  Federal  Emergency 
Management  Agency.  Washington.  DC 
20472.  (202)  646-3260. 
SUPPLEMENTARY  INFORMATION:  The  notice 
of  a  major  disaster  for  the  State  of 
Mississippi,  is  hereby  amended  to 
include  the  Public  Assistance  program 
for  the  following  areas  among  those 
areas  determined  to  have  been  adversely 
affected  by  the  catastrophe  declared  a 
major  disaster  by  the  President  in  his 
declaration  of  October  1. 1998: 

Hancock.  Harrison,  and  Jackson  Counties 
for  Public  Assistance  (already  designated  for 
Individual  Assistance). 
(The  following  Catalog  of  Federal  Domestic 
Assistance  Numbers  (CFDA)  are  to  be  used 
for  reporting  and  drawing  funds:  83.537, 
Community  Disaster  Loans;  83.538,  Cora 
Brown  Fund  Program:  83.539.  Crisis 
Counseling:  83.540.  Disaster  Legal  Services 
Program:  83.541,  Disaster  Unemployment 
Assistance  (DUA):  83.542.  Fire  Suppression 
Assistance:  83.543,  Individual  and  Family 
Grant  (IFG)  Program;  83.544.  Public 
Assistance  Grants;  83.545,  Disaster  Housing 
Program:  83.548.  Hazard  Mitigation  Grant 
Program) 
LacyE-SwHer. 

Executive  Associate  Director,  Response  and 
Recovery  Directorate. 
(FR  Doc.  98-28094  Filed  10-19-98;  8:45  am] 

■UMQ  OOM  sns-ai-p 


this  disaster  is  closed  effective  October 
5.1998. 

(The  following  Catalog  of  Federal  Domestic 
Assistance  Numbers  (CFDA)  are  to  be  used 
for  reporting  and  dra«ving  funds:  83.537, 
Community  Disaster  Loans;  83.538,  Cora 
Brown  Fund  Program;  83.539,  Crisis 
Counseling;  83.540,  Disaster  Legal  Services 
Program;  83.541,  Disaster  Unemployment 
Assistance  (DUA):  83.542,  Fire  Suppression 
Assistance;  83.543,  Individual  and  Family 
Grant  (IFG)  Program;  83.544,  Public 
Assistance  Grants;  83.545,  Disaster  Housing 
Program:  83.548,  Hazard  Mitigation  Grant 
Program) 
Lacy  E.  Suiter. 

Executive  Associate  Director,  Response  and 
Recovery  Directorate. 

[FR  Doc.  98-28095  Filed  10-19-98;  8:45  am) 
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FEDERAL  EMERQENCY 
MANAQEMENT  AQENCY 


[FEMA-12S1-0R] 

MtoalsaippI;  Amendment  No.  4  to 
Notice  of  a  Maior  Disaater  Declaration 

AGENCY:  Federal  Emergency 

Management  Agency  (FEMA). 

ACTION:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  for  the  State  of 
Mississippi  (FEMA-1251-DR).  dated 
October  1, 1998,  and  related 
determinations. 

EFFECTIVE  DATE:  October  5. 1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Madge  Dale,  Response  and  Recovery 
Directorate,  Federal  Emergency 
Management  Agency.  Washington,  DC 
20472,  (202)  646-3260. 
SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  that  the  incident  period  for 


(FEMA-12S1-DR1 

Mtoslaaippi:  Amendment  No.  2  to 
Notice  of  a  MaKK  Disaater  Declaration 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 

ACTION;  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  for  the  State  of 
Mississippi,  (FEMA-1251-DR),  dated 
October  1, 1998.  and  related 
determinations. 

EFFECTIVE  DATE:  October  3. 1998. 

FOR  FURTHER  INFORMATION  CONTACT: 
Madge  Dale.  Response  and  Recovery 
Directorate.  Federal  Emergency 
Management  Agency,  Washington,  DC 
20472.  (202)  646-3260. 

SUPPLEMENTARY  INFORMATION:  The  notice 
of  a  major  disaster  for  the  State  of 
Mississippi,  is  hereby  amended  to 
include  the  following  areas  among  those 
areas  determined  to  have  been  adversely 
affected  by  the  catastrophe  declared  a 
major  disaster  by  the  President  in  his 
declaration  of  October  1, 1998: 

Fonest,  George.  Greene,  )ones.  Lamar, 
Pearl  River,  and  Stone  Counties  for  Public 
Assistance  and  Individual  Assistance. 

Perry  County  for  Individual  Assistance. 
(The  follo%ving  CaUlog  of  Federal  Domestic 
Assistance  Niunbers  (CFDA)  are  to  be  used 
for  reporting  and  drawing  funds:  83.537, 
Community  Disaster  Loans;  83.538,  Cora 
Brown  Fund  Program;  83.539,  Crisis 
Counseling;  83.540,  Disaster  Legal  Services 
Program;  83.541,  Disaster  Unemployment 
Assistance  (DUA);  83.542,  Fire  Suppression 
Assistance;  83.543.  Individual  and  Family 
Grant  (IFG)  Program;  83.544,  Public 
Assistance  Grants:  83.543,  Disaster  Housing 


Program;  83.548,  Hazard  Mitigation  Cnat 

Prc^ram) 

Lacy  E.  Sailer. 

Executive  Associate  Director,  Response  and 

Recovery  Directorate. 

(FR  Doc.  9fr-28103  Filed  10-19-98: 8:45  am) 

■axMB  OOM  sna-ai-^ 


FEDERAL  EMERQENCY 
MANAQEMENT  AQENCY 

[FEMA-12S1-0R] 

Mississippi;  Amandmant  No.  8  to 
Notice  of  a  M«)or  Diaaator  Dedarallon 

agency:  Federal  Emeigency 

Management  Agency  (FEMA). 

ACTION:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  for  the  State  of 
Mississippi.  (FEMA-12S1-DR).  dated 
October  1. 1998.  and  related 
determinations. 

EFFECTIVE  DATE:  October  6, 1998. 
FOR  FURTHER  MFORMATION  CONTACT: 
Madge  Dale.  Response  and  Recoveryi 
Directorate.  Federal  Emeigency 
Management  Agency,  Washington,  DC 
20472,  (202)  646-3260. 
SUPPLEMENTARY  STOWMATION:  The  notice 
of  a  major  disaster  for  the  State  of 
Mississippi,  is  hereby  amended  to 
include  the  following  areas  among  those 
areas  detomined  to  have  been  adversely 
affected  by  the  catastrophe  declared  a 
major  disaster  by  the  President  in  his 
declaration  of  October  1, 1998: 

)efferson  Davis.  Marion.  Pilw.  and  Wayne 
Counties  for  Individual  Assistance. 

(The  following  Catalog  of  Federal  Domestic 
Assistance  Nur^rs  (CFDA)  are  to  be  used 
for  reporting  and  dramng  funds:  83.537, 
Conununity  Disaster  Loans:  83.538.  Cora 
Brown  Fund  Program:  83.539.  Crisis 
Counseling:  83.540.  Disaster  Legal  Services 
Program:  83.541.  Disaster  Unemployment 
Assistance  (DUA);  83.542.  Fire  Suppression 
Assistance:  83.543.  Individual  and  Family 
Grant  (IFG)  Program;  83.544.  Public 
Assistance  Grants;  83.545.  Disaster  Housing 
Program;  83.548.  Hazard  Mitigation  Grant 
Pro-am.) 
Lacy  E.  Svilar, 

Executive  Associate  Director,  Response  and 
Recovery  Directorate. 

(FR  Doc.  98-28104  Filed  10-19-98:  8:45  am) 
■axata  COM  cna-a>-r 


FEDERAL  EMERQENCY 
MANAQEMENT  AQENCY 

[FEMA-12S1-0R] 

Mtoalsalppi:  Major  Diaaster  and 
Related  DetormlnaHons 

AGBICY:  Federal  Emergency 
Management  Agency  (FEMA). 
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ACTION:  Notice. 


r:  This  is  a  notice  of  the 
Presidential  declaration  of  a  major 
disaster  for  the  State  of  Mississippi 
(FEMA-12S1^R),  dated  October  1, 
1998,  and  related  determinations. 
EFFECTIVE  DATE:  October  1, 1998. 
FOR  FURTHER  MFORMATION  CONTACT: 
Madge  Dale.  Response  and  Recovery 
Directorate.  Federal  Emergency 
Management  Agency.  Washington,  IX] 
.  20472.  (202)  646-3260. 
SUPPLEMENTARY  MFORMATION:  Notice  is 
hereby  given  that,  in  a  letter  dated 
October  1. 1998,  the  President  declared 
a  major  disaster  under  the  authority  of 
the  Robert  T.  Stafford  Disaster  Relief 
and  Emergency  Assistance  Act  (42 
U.S.C.  5121  et  seq.).  as  follows: 

I  have  determined  that  the  damage  In 
certain  areas  of  the  State  of  Mininippi, 
resulting  from  Hurricane  Georges  beginning 
on  September  25, 1998,  and  continuing  is  of 
sufficient  severity  and  magnitude  to  warrant 
a  major  disaster  dsdaratioo  under  the  Robert 
T.  Stafford  Disaster  Relief  and  Emergency 
Assistance  Act,  P.L  93-28S,  as  amended 
("the  StaftDrd  Act").  I,  tharefbte.  declare  that 
such  a  major  disaster  exists  in  the  State  of 
Mississippi. 

In  Ofder  to  provide  Federal  assistance,  you 
are  hereby  authorized  to  allocate  from  funds 
available  for  these  purposes,  such  amounts  as 
you  find  necessary  for  Federal  disaster 
assistance  and  administrative  expenses. 

You  are  authorixed  to  provide  Individual 
Assistance  and  Hazard  Mitigation  in  the 
designated  areas  and  any  other  forms  of 
assistance  under  the  Stafford  Act  you  may 
deem  appropriate.  Consistent  with  the 
requirement  that  Federal  assistance  be 
supplemental,  any  Federal  funds  provided 
under  the  Suffbrd  Act  for  Hazard  Mitigation 
will  be  limited  to  75  percent  of  the  total 
eligible  costs.  If  Public  AssisUnce  is  later 
warranted,  Federal  funds  provided  under 
that  program  will  also  be  limited  to  75 
percent  of  the  total  eligible  costs. 

The  time  period  prescribed  for  the 
implementation  of  section  310(a), 
Priority  to  Certain  Applications  for 
Public  Facility  and  Public  Housing 
Assistance,  42  U.S.C.  5153,  shall  be  for 
a  period  not  to  exceed  six  months  after 
the  date  of  this  declaration. 

Notice  is  hereby  given  that  pursuant 
to  the  authority  vested  in  the  Director  of 
the  Federal  Emergency  Management 
Agency  under  Executive  Order  12148, 1 
hereby  appoint  Michael ).  Polny  of  the 
Federal  Emergency  Management  Agency 
to  act  as  the  Federal  Coordinating 
Officer  for  this  declared  disaster. 

I  do  hereby  determine  the  following 
areas  of  the  State  of  Mississippi  to  have 
been  afiiected  adversely  by  this  declared 
major  disaster:  Hancock,  Harrison,  and 
Jackson  Counties  for  Individual 
Assistance. 


All  counties  within  the  State  of 
Mississippi  are  eligible  to  apply  for 
assistance  imder  the  Hazard  MitigatioD 
Grant  Program. 

(The  following  Catalog  of  Federal  Domestic 
Assistance  Numbers  (CFDA)  are  to  be  used 
for  reporting  and  drawing  funds:  83.537. 
Community  Disaster  Loans;  83.538,  Con 
Brown  Fund  Program;  83.539,  Crisis 
Counseling:  83.540,  Disaster  Legal  Services 
Program;  83.541,  Disaster  Unemployment 
Assistance  (DUA);  83.542,  Fire  Suppression 
Assistance;  83.543,  Individual  and  Family 
Grant  (IFG)  Program:  83.544,  Public 
Assistance  Grants;  83.545,  Disaster  Housing 
Program;  83.548,  Hazard  Mitigation  Grant 
Program.) 
JaMsL-WM. 
DinctM. 

(FR  Doc.  98-28108  Filed  10-19-98;  8:45  am] 
■LUMQOOOISni 


FEDERAL  EMERQENCY 
MANAQEMENT  AGENCY 

[FEMA-IMO-OR] 


North  CareNna; 
NoHoaofaMalor 


No.510 
Dadaratfon 


AQENCV:  Federal  Emergency 
Management  Agency  (FEMA). 

ACTION:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  for  the  State  of  North 
Carolina,  (FEMA-1240-^R).  dated 
August  27, 1998.  and  related 
determinations. 

EFFECTIVE  DATE:  October  2,  1998. 

FOR  FURTHER  WFORMATION  CONTACT: 

Madge  Dale.  Response  and  Recovery 
Directorate.  Federal  Emergency 
Management  Agency.  Washington.  IX 
20472.  (202)  646-3260. 

SUPPlEMBfTARY  MFORMATION:  The  notice 
of  a  major  disaster  for  the  State  of  North 
Carolina,  is  hereby  amended  to  include 
the  following  area  among  those  areas 
determined  to  have  been  adversely 
affected  by  the  catastrophe  declared  a 
major  disaster  by  the  President  in  his 
declaration  of  Augtist  27. 1998: 

Pitt  County  for  PubUc  Assistance  (already 
designated  for  Individual  Assistance). 

(The  follo%iring  Catalog  of  Federal  Domestic 
Assistance  Numbers  (CFDA)  are  to  be  used 
for  reporting  and  drawing  funds:  83.537, 
Community  Disaster  Loans;  83.538,  Cora 
Brown  Fund  Program:  83.539,  Crisis 
Counseling;  83.540.  Disaster  Legal  Services 
Program:  83.541,  Disaster  Unemployment 
Assistance  (DUA);  83.542,  Fire  Suppression 
Assistance;  83.543,  Individual  and  Family 
Grant  (IFG)  Program:  83.544,  Public 
Assistance  GranU;  83.545,  Disaster  Housing 


Program;  83.548,  Hazard  Mitigation  Grant 

Program.) 

Lacy  E.  Sottsr, 

Executive  Associate  DiredoT,  Responae  and 

Recovery  Directorate. 

[FR  Doc  98-28083  Filed  10-19-98;  8:45  am] 


FEDERAL  I 
MANAQEMENT  AGENCY 

[PEMA-IMS-Ong 

Taxaa;  Amandmant  to  Notloa  of  a 


agency:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  a  ma JOT  disaster  for  the  State  of  Texas 
(FEMA-124S-DR).  dated  September  23, 
1998.  and  related  detenninations. 
^FECTIVE  date:  October  5. 1998. 
FOR  FURTHER  ETORMATION  CONTACT: 
Madge  Dale,  Responae  and  Recovery 
Directorate,  Federal  Emergmcy 
Management  Agency.  Washington.  DC 
20472.  (202)  646-3260. 
SUPPLEMENTARY  SIFOIlMATION:  Notice  is 
hereby  given  that  the  incident  period  for 
this  disaster  is  dosed  effective  October 
5.1998. 

(The  folkmii^  Catalog  of  Federal  Domestic 
Assistance  Numbws  (CFDA)  are  to  be  used 
far  repotting  and  drawing  fiinds:  83.537, 
Community  Disaster  Loans:  83.538,  Cora 
Brown  Puikd  Propam:  83.539.  Oisis 
Counseling:  83.540.  Disaster  Legal  Services 
Propam:  83.541,  Disaster  Unemployment 
Assistance  (DUA):  83.542,  Fire  Suppression 
Assistance:  83.543,  Individual  and  Family 
Grant  (IFG)  Program:  83.544.  Public 
Assistance  Grants:  83.545.  Disaster  Housing 
Program:  83.54S.  Hazard  Mitigation  Grant 
Program) 
Lacjr  E.  Suilar. 

Executive  Associate  Director,  Response  and 
Recovery  Directorate. 
(FR  Doc.  98-28096  Filed  10-19-08:  8:45  am] 

Bsisnooossni 


FEDERAL  EMERQENCY 
MANAQEMENT  AGENCY 

FEMA-124S-DR] 


U.S.  Vkgln  Manda;  Amandmant  No.  3 
to  Notloa  of  a  Mslor  DIaaalsr 

AGENCY:  Federal  Emergency  ^ 
Management  Agency  (FEMA). 
ACTION:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  for  the  U.S.  Virgin 
klands  (FEMA-1248-DR).  dated 
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September  24. 1998.  and  related 

determinations. 

EFFECTIVE  DATE:  October  2. 1998. 

FOR  FURTHER  SIFORMATION  CONTACT: 

Madge  Dale.  Response  and  Recovery 
Directorate.  Federal  Emergency 
Management  Agency.  Washington.  DC 
20472,  (202)  646-3260. 
SUPPLEMENTARY  SIFORMATION:  Notice  is 
hereby  given  that,  effective  this  date  and 
purstiant  to  the  authority  vested  in  the 
Director  of  the  Federal  Emergency 
Management  Agency  imder  Executive 
Order  12148. 1  hereby  appoint  Marianne 
Jackson  of  the  Federal  Emergency 
Management  Agency  to  act  as  the 
Federal  Coordinatii^  Officer  for  this 
dedued  disaster. 

This  action  terminates  my 
appointment  of  Barbara  Russell  as 
Federal  Coordinating  Officer  for  this 
disaster. 

(The  followii«  Catalog  of  Federal  Dcmestic 
Assistance  Numbers  (CFDA)  are  to  be  used 
far  reportiag  and  drairing  ftmds:  83.537. 
Community  Disaster  Loans:  83.538,  Con 
Brown  Fund  Piopam;  83.539.  Crisis 
Counsalii^:  83.540,  Disaster  Legal  Services 
Pragram:  S3.541.  Disaster  Unemployment 
Assistance  (DUA):  83.542.  Fire  Suppfassion 
Assistance:  S3.S43.  Individual  and  Family 
Giant  PFG)  Program:  83.544.  PubUc 
Assistance  Grants;  83.545.  Disaster  Housiog 
Pngcam:  83.54S.  Hazard  Mitigation  Gnat 
Program) 
JammUymt, 
Director. 
(FR  Doc.  9S-2S0SS  Filed  10-i»-9S:  8:45  am] 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

(FEMA-1t4>-0iq 

Commonwaaltti  Of  Viiglnla; 
Amandmant  No.  1  to  NoHoa  «f  a 


for  the  follovring  areas  among  those 
areas  determined  to  have  been  adversely 
affected  by  the  catastrophe  declared  a 
major  disaster  by  the  President  in  his 
declaration  of  September  4. 1998: 

The  independent  cities  of  Chesapeake. 
Norfolk.  Portsmouth.  Sufiolk.  and  Virginia 
Beach  for  Public  Assistance  (already 
designated  far  Individual  Assistance). 
(The  foUowring  Catalog  of  Federal  Domestic 
Assistance  Nundiers  (CFDA)  are  to  be  used 
for  reporting  and  (hawing  funds:  83.537. 
Community  Disaster  Loans:  83.538,  Coca 
Brown  Fund  Propam:  83.539^  Crisis 
Counseling:  83.540,  Disaster  Legal  Services 
Program;  83.541,  Disaster  Unemployment 
Assistance  (DUA);  83.542,  Fire  Suppressi<» 
Assistance;  83.543,  Individual  and  Family 
(kant  (IFG)  Program:  83.544.  Public 
Assistance  GranU;  83.545.  Disaster  Housing 
Program:  83.548,  Hazard  Mitigation  (kant 
Program.) 
LacyE-SaUv, 

£xflcutive  Associate  Director.  Resp<mae  and 
Recovery  Directorate. 
(FR  Doc  98-28004  Filed  10-19-96;  8:45  am) 


AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 

ACTION:  Notice. 

SUMMARY^  This  notice  amends  the  notice 
of  a  major  disaster  for  the 
Commonwealth  of  Virginia,  (FEMA- 
1242-DR).  dated  September  4. 1998.  and 
related  determinations. 
EFFECTIVE  DATE:  October  9, 1998. 
FOR  FURTHER  aWORMATION  CONTACT. 
Madge  Dale.  Response  and  Recovery 
Directorate,  Federal  Emergency 
Management  Agency,  Washington.  DC 
20472.  (202)  646-3260. 
SUPPLEMENTARY  SIFORMATION:  The  notice 
of  a  major  disaster  for  the 
Commonwealth  of  Virginia,  is  hereby 
amended  to  include  Public  Assistance 


FEDERAL  RESERVE  SYSTEM 

FonwaHona  of,  AcqulaWcna  by,  and 
Margara  of  Bank  HoWkig  Companlaa 

Hie  ctunpaniea  listed  in  this  notice 
have  applied  to  the  Board  far  approval, 
pursuant  to  the  Bank  Holding  Company 
Act  of  1956  (12  U.S.C  1841  et  seg.) 
(BHC  Act).  Regulation  Y  (12  CFR  Part 
225),  and  all  other  applicable  statutes 
and  regulations  to  become  a  bank 
holding  company  and/or  to  acquire  the 
assets  or  the  ownership  of,  control  of,  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 
tianlra  and  nonbsiudng  companies 
ovmed  by  the  bank  holding  company, 
including  the  companies  listed  below. 

The  applications  listed  below,  as  well 
as  other  related  filings  required  by  the 
Board,  are  available  for  immediste 
inspection  at  the  Federal  Reaerve  Bank 
indicated.  The  applicatitm  also  will  be 
available  for  inspection  at  the  offices  of 
the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  on  the  standards  enumerated  in 
the  BHC  Act  (12  U.S.C.  1842(c)).  If  the 
proposal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 
includes  whether  the  acquisition  of  the 
nonbanking  company  complies  with  the 
standards  in  section  4  of  the  BHC  Act. 
Unless  otherwise  noted,  nonbanking 
activities  will  be  conducted  throughout 
the  United  States. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 


Govemon  not  later  than  November  12. 
1998. 

A.  Federal  Reserve  Bank  of  Cleveland 
(Paul  Kaboth,  Banking  Supervisor)  1455 
East  Sixth  Street.  Cleveland,  Ohio 
44101-2566: 

1.  FirstMerit  Corporation.  Akron. 
Ohio;  to  aoqtiire  100  percent  of  the 
voting  shares  of  Signal  Corp.,  Wooster, 
Obio.  and  ther^y  indirectly  acquire 
Signal  Bank.  N.A..  Wooster.  C^o; 
Summit  Bank.  N.A.,  Akron.  Ohio;  and 
NC  Interim  National  Bank.  Wooster, 
CHiio  (in  fonnatioa.  successor  to  First 
Federal  Savings  Bank.  New  Castle. 
Pennsylvania). 

In  connection  with  this  applicatioa, 
applicant  also  has  applied  to  acquire 
First  Federal  Savings  Bank  of  New 
Castle.  New  Castle.  Pennsylvania,  and 
thereby  engage  in  permissible  ssvings 
association  activities,  pursuant  to 
$  225.28(b)(4Hii)  of  Regulation  Y; 
Mobile  QmsuhanU.  Inc.,  Alliance. 
CXiio,  and  thereby  engage  in  brokering 
manufsctured  home  louis  to  snd  on 
>H>h»lf  of  fiMwHal  institutions  and 
provides  collection  and  recovery 
services  on  sudi  loans,  pursusnt  to 
S  225.28(bXl)  and  (bK2)  of  Regulation  Y: 
and  Summit  Banc  Investments  Corp.. 
Fairiawn.  Ohio  (a  registered  braker- 
deskr  with  NASD),  and  thereby  engage 
in  acting  as  sn  investment  advisor, 
pursuant  to  f  225.28(bM6)  of  Regulation 

Y. 

2.  Sah  Lidi  Bancorp.  Inc.  Sah  Lick. 
Kentudcy;  to  become  a  bank  bedding 
company  by  acquiring  100  percent  of 
the  voting  disres  of  Sah  Lioi  Deposit 
Bsnk.  Sah  LidL.  Kentudcv. 

B.  Federal  Reserve  Bank  of 
Miimeapolis  QoAnne  F.  Lswellen. 
Assistant  Vice  Prasidsat)  90  Hennepin 
Avenue.  P.O.  Box  291.  Minneapolis. 
MiiUMSoU  55480-0291: 

1.  Gtixens  Bsnoorporstian  of  New 
Ulm.  Inc..  New  Ulm.  Minnesota;  to 
acquire  at  least  80  percent  of  the  voting 
shares  of  SUts  Bank  of  Ls  SsUs 
(Incoipontad).  La  Salle.  MinnesoU. 

2.  Palmer  Bancshares.  Inc.  Kasson. 
Minnesota;  to  became  a  bank  holding 
company  by  a^^qyiring  lOO  percent  of 
the  voting  shsies  of  Kasson  State  Bank. 
Kasson.  MiimesoU. 

C.  Federal  Reserve  Bank  of  Kansas 
aty  (D.  Michael  Manias.  Assistant  Vice 
President)  925  Grand  Avenue.  Kansas 
Qty.  Missouri  64198-0001: 

1.  First  E}q>ress  of  Nebraska.  Inc., 
Gering.  Nebraska;  to  acquire  Waimeta 
Falls  Bancorp.  Inc.  Wauneta.  Nebraska; 
and  thereby  indirectly  acqtiire  Wauneta 
Falls  Bank.  N.A.,  Wauneta,  Nebraska, 
and  Ogallala  National  Bank,  Ogallala. 
Nebradca. 

2.  First  National  Bancshares,  ESOP 
and  401K.  Goodland,  Kansas;  to  acqiiire 
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up  to  SO.l  percent  of  the  voting  shares 
of  First  National  Bancsharw.  Inc., 
GoodUmd.  Kansas:  and  thereby 
indirectly  acquire  First  National  Bank. 
Goodland.  Kuisas. 

Board  of  Governon  of  the  Federal  Reserve 
System.  October  13, 1996. 
Rebert  daV.  Frtafsoa. 
Associate  Secntary  of  the  Board. 
(FR  Doc.  98-28023  Piled  10-19-98;  8:45  unl 
■UNO  0001  Mia-*l-# 


FEDERAL  RESERVE  SYSTEM 

ForiMrtions  of,  AcquMtkms  by,  and 
MafQafVof  Bank  HoMbiQ  Coinpanlaa 

The  companies  listed  in  this  notice 
have  applied  to  the  Board  for  approval, 
pursuant  to  the  Bank  Holding  Company 
Act  of  1956  (12  U.S.C.  1841  et  seq.) 
(BHC  Act).  RegulaUon  Y  (12  CFR  Part 
225).  and  all  other  appUcable  statutes 
and  regulations  to  become  a  bank 
holding  company  and/or  to  acquire  the 
assets  or  the  ownership  of.  control  of,  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 
banks  and  nonbanking  companies 
owned  by  the  bank  holding  company, 
including  the  companies  listed  below. 

The  applications  listed  below,  as  well 
as  other  related  filings  required  by  the 
Board,  are  available  for  inunediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  The  application  also  will  be 
available  for  inspection  at  the  onices  of 
the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  on  the  standards  enumerated  in 
the  BHC  Act  (12  U.S.C.  1842(c)).  If  the 
proposal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 
includes  whether  the  acquisition  of  the 
nonbanking  company  complies  with  the 
standards  in  section  4  of  the  BHC  Act. 
Unless  otherwise  noted,  nonbanking 
activities  will  be  conducted  throughout 
the  United  States. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  November  13. 
1998. 

A.  Federal  Reserve  Bank  of  Chicago 
(Philip  Jackson,  Applications  Officer) 
230  South  LaSalle  Street,  Chicago, 
Illinois  60690-1413: 

1.  Capitol  Bancorp.  Ltd.,  Lansing, 
Michigan:  to  acquire  51  percent  of  the 
voting  shares  of  Sunrise  Bank  of 
Arizona,  Phoenix.  Arizona. 


Board  of  Governors  of  the  Federal  Reserve 
System.  October  14. 1998. 

Robert  daV.  Filaraea. 

Associate  Secretary  of  the  Board. 

(FR  Doa  06-28024  Filed  10-19-M;  6:45  am] 

■uan  0008  Mi«-ai-f 

FEDERAL  RESERVE  SYSTEM 

Nolica  of  Pfopoaala  to  EoQaQa  In 
rannMamw  iwonoaniung  Acwmaa  or 
to  Acqulra  Companlaa  thai  ara 
EnQaQod  In  PannlaaiMa  NontMnking 
ActlvWaa 

The  companies  listed  in  this  notice 
have  given  notice  under  section  4  of  the 
Bank  Holding  Company  Act  (12  U.S.C 
1843)  (BHC  Act)  and  Regulation  Y.  (12 
CFR  Part  225)  to  engage  de  novo,  or  to 
acquire  or  control  voting  securities  or 
assets  of  a  company,  including  the 
companies  listed  below,  that  engages 
either  directly  or  through  a  subsidiary  or 
other  company,  in  a  nonbanking  activity 
that  is  listed  in  §  225.28  of  Regulation  Y 
(12  CFR  225.28)  or  that  the  Board  has 
determined  by  Order  to  be  closely 
related  to  banking  and  permissible  for 
bank  holding  companies.  Unless 
otherwise  noted,  these  activities  will  be 
conducted  throughout  the  United  States. 

Each  notice  is  available  for  inspection 
at  the  Federal  Reserve  Bank  indicated. 
The  notice  also  will  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  the  proposal  complies 
with  the  standards  of  section  4  of  the 
BHC  Act. 

Unless  otherwise  noted,  comments 
regarding  the  applications  must  be 
received  at  the  Reserve  Bank  indicated 
or  the  offices  of  the  Board  of  Governors 
not  later  than  November  2, 1998. 

A.  Federal  Reserve  Bank  of 
Philadelphia  (Michael  E.  Collins,  Senior 
Vice  President)  100  North  6th  Street, 
Philadelphia,  Pennsylvania  19105- 
1521: 

1.  Patriot  Bank  Corp.,  Pottstown. 
Pennsylvania:  to  acquire  Keystone 
Financial  Leasing  Corporation,  Exton. 
Pennsylvania,  which  will  be  merged 
into  Patriot  Commercial  Leasing 
Company,  Inc.,  Pottstown, 
Pennsylvania,  and  thereby  engage  in 
leasing  activities,  pursuant  to 
$  225.28(b)(3)  of  Regulation  Y. 

Board  of  Governors  of  the  Federal  Reserve 
System.  October  13. 1998. 
Robert  deV.  Frienon. 
Associate  Secretary  of  the  Board. 
|FR  Doc.  98-26022  Filed  10-19-98:  8:45  am) 
iHJJNO  COOK  stia-ai-F 


FEDERAL  RESERVE  SYSTEM 

Motica  of  Propoaala  to  Engaga  In 
Pannlaaibia  Nonbanking  Acttvltiaa  or 
to  Acqulw  Companlaa  that  aia 
Engagad  In  Pannlaalbia  Nonbanking 

i  ■  ill  ilH  ■  ■ 

The  companies  listed  in  this  notice 
have  given  notice  under  section  4  of  the 
Bank  Holding  Company  Act  (12  U.S.C 
1843)  (BHC  Act)  and  Regulation  Y,  (12 
CFR  Part  225)  to  engage  de  novo,  or  to 
acquire  or  control  voting  securities  or 
assets  of  a  company,  including  the 
companies  listed  below,  that  engages 
either  directly  or  through  a  subsidiary  or 
other  company,  in  a  nonbanking  activity 
that  is  listed  in  §  225.28  of  Regulation  Y 
(12  CFR  225.28)  or  that  the  Board  has 
determined  by  Order  to  be  closely 
related  to  banking  and  permissible  for 
bank  holding  companies.  Unless 
otherwise  noted,  these  activities  will  be 
conducted  throughout  the  United  States. 

Each  notice  is  available  for  inspection 
at  the  Federal  Reserve  Bank  indicated. 
The  notice  also  will  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  the  proposal  complies 
with  the  standards  of  section  4  of  the 
BHC  Act. 

Unless  otherwise  noted,  comments 
regarding  the  applications  must  be 
received  at  the  Reserve  Bank  indicated 
or  the  offices  of  the  Board  of  Governors 
not  later  than  November  3. 1998. 

A.  Federal  Reserve  Bank  of  Chicago 
(Philip  Jackson.  Applications  Officer) 
230  South  LaSalle  Street.  Chicago. 
Illinois  60690-1413: 

1.  National  Australia  Bank.  Ltd.. 
Melbourne.  Australia;  to  engage  de  novo 
through  its  subsidiary.  National 
Australia  Capital  Market.  LLC.  New 
York.  New  Yoik  (in  organization),  in 
buying  and  selling  securities  as  agent  for 
the  account  of  customers,  pursuant  to 
§225.28(b)(7)(i)  of  Regulation  Y:  in 
acting  as  agent  for  the  private  placement 
of  securities,  pursuant  to 
§  225.28(b)(7)(ii)  of  Regulation  Y:  and. 
in  providing  to  customers  transactional 
services  with  respect  to  foreign 
exchange,  pursuant  to  $  225.28(b)(7)(v) 
of  Regulation  Y. 

Board  of  Governors  of  the  Federal  Reserve 
System.  October  14. 1998. 
Robert  deV.  Fnenon, 
Associate  Secretary  of  the  Board. 
[FR  Doc.  98-28025  Filed  10-19-98:  8:45  am) 
■UJMQ  COOK  K10-ei-f 
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FEDERAL  RESERVE  SYSTEM 
Sunatilna  Act  MaaUng 

AGENCY  HOUNNQ  THE  MEETING:  Board  of 

Governors  of  the  Federal  Reserve 

System. 

TME  AND  DATE:  11:00  a.m..  Monday. 

October  26, 1998. 

place:  Marriner  S.  Eccles  Federal 

Reserve  Board  Building,  20th  and  C 

Streets.  N.W.,  Washington.  D.C.  20551. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

1.  Proposed  1999  Federal  Reserve 
Board  employee  salary  structure 
adjustments  and  merit  program. 

2.  Personnel  actions  (appointments, 
promotions,  assignments, 
reassignments,  and  salary  actions) 
involving  individual  Federal  Reserve 
System  employees. 

3.  Any  items  carried  forward  from  a 
previously  announced  meeting. 
CONTACT  PERSON  FOR  MORE  INFORMATION: 
Lynn  S.  Fox,  Assistant  to  the  Board; 
202-452-3204. 

SUPPLEMENTARY  INFORMATION:  You  may 
call  202-452-3206  begimiing  at 
approximately  5  p.m.  two  business  days 
before  the  meetiiiig  for  a  recorded 
announcement  of  bank  and  bank 
holding  company  applications 
schedided  for  the  meeting;  or  you  may 
contact  the  Board's  Web  site  at  http:// 
www.federalreserve.gov  for  an 
electronic  announcement  that  not  only 
lists  applications,  but  also  indicates 
procedural  and  other  information  about 
the  meeting. 

Dated:  October  16. 1998. 
Robert  deV.  Frieisoo, 
Associate  Secretary  of  the  Board. 
|FR  Dot.  96-28266  Filed  10-16-96:  3:40  pm] 
■N^MQ  cooc  ttio-ei-^ 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
(Docket  No.  98F-0e»4] 

Ecolab  Inc.;  HIIng  of  Food  Additive 
PatMon 

AGENCY:  Food  and  Drug  Administration. 

HHS. 

ACTION:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  Ecolab  Inc..  has  filed  a  petition 
proposing  that  the  food  additive 
regulations  be  amended  to  provide  for 
the  safe  use  of  a  mixture  of  peroxyacetic 
acid,  hydrogen  peroxide,  and  1- 


hy  droxyethy  lidene- 1 , 1  -diphosphonic 
acid  as  an  antimicrobial  agent  to  wash 
or  assist  in  the  lye  peeling  of  frnits  and 
vegetables  thatjare  not  raw  agricultural 
commodities  without  the  requirement  of 
a  potable  water  rinse  following 
treatment. 

FOR  FURTHER  MFORMATION  CONTACT: 
Mary  E.  LaVecchia,  Center  for  Food 
Safety  and  Applied  Nutrition  (HFS- 
215),  Food  and  Drug  Administration, 
200  C  St.  SW.,  Washington,  DC  20204, 
202-418-3072. 

SUPPLEMENTARY  INFORMATION:  Under  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(sec.  409(b)(5)  (21  U.S.C.  348(b)(5))), 
notice  is  given  that  a  food  additive 
petition  (FAP  8A4622)  has  been  filed  by 
Ecolab  Inc.  370  North  Wabasha  St..  St. 
Paul.  MN  55102.  The  petition  proi>oses 
to  amend  the  food  additive  regulations 
in  §  173.315  Chemicals  used  in  washing 
or  to  assist  in  the  peeling  of  fruits  and 
vegetables  (21  CFR  173.315)  to  provide 
for  the  safe  use  of  a  mixture  of 
peroxyacetic  acid,  hydrogen  peroxide, 
and  l-hydroxyethylidene-1,1- 
diphosphonic  acid  as  an  antimicrobial 
agent  to  wash  or  assist  in  the  lye  peeling 
of  fruits  and  vegetables  that  are  not  raw 
agricultiural  commodities  without  the 
requirement  of  a  potable  water  rinse 
following  treatment. 

The  agency  has  determined  under  21 
CFR  25.32(q)  that  this  action  is  of  a  type 
that  does  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  human  environment.  Therefore, 
neither  an  enviromnental  assessment 
nor  an  environmental  impact  statement 
is  required. 

Dated:  October  1, 1998. 
Laura  M.  Tarantiiio, 
Acting  Director,  Office  ofPrerrMirket 
Approval,  Center  fm  Food  Safety  and  Applied 
Nutrition. 

|FR  Doc.  98-27994  FUed  10-19-98:  8:45  am] 
MJJNQ  OOOE  4M»-ai-F 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  No.  96G-04iq 

Vulcan  Chemical  Technologies,  Inc.; 
Withdrawal  of  QRAS  Affirmation 
Petition 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  the 
withdrawal,  without  prejudice  to  a 
future  filing,  of  a  petition  (GRASP 


3G0020)  proposing  to  affirm  that  the  use 
of  chlorine  dioxide  is  generally 
recognized  as  safe  (GRAS)  in  the 
treatment  of  potable  water  and  the 
washing  of  finiits  and  vegetables. 
FOR  FURTHER  MFORMATION  CONTACT: 
Robert  L.  Martin,  Center  for  Food  Safety 
and  Applied  Nutrition  (HFS-215),  Food 
and  Drug  Administration,  200  C  St.  SW., 
Washington,  DC  20204-0001,  202-418- 
3074. 

SUPPLEMENTARY  WTOWMATION;  In  a  notice 
published  in  the  Federal  Regieter  of 
March  23. 1973  (38  FR  7578).  FDA 
announced  that  a  petition  (GRASP 
3G0020)  had  been  filed  by  Olin  Corp.. 
120  Long  Ridge  Rd.,  Stamford.  CT 
06904.  This  petiticm  proposed  that  the 
use  of  chlorine  dioxide  in  the  treatment 
of  potable  water  and  the  washing  of 
fruits  and  vegetables  be  affirmed  as 
GRAS.  In  June  1992.  Vulcan  Chemicals 
(now  Vulcan  Chemical  Technologies. 
Ine).  1902  Channel  Dr..  West 
Sacramento.  CA  95691-3477.  acquired 
the  rights  to  this  petition. 

In  the  Federal  Register  of  July  20. 
1998  (63  FR  38746).  FDA  amended 
§  173.300  Chlorine  dioxide  (21  CFR 
173.300)  to  provide  for  the  use  of 
chlorine  dioxide  to  wash  fruits  and 
vegetables  that  are  not  raw  agriculttual 
commodities.  This  action  was  taken  in 
response  to  a  food  additive  petition 
(FAP  4A4415)  that  included  uses 
requested  in  GRASP  3G0020.  Thus.  FDA 
requested  that  GRASP  3G0020  be 
withdrawn.  Vulcan  Chemical 
Technologies.  Inc.  has  now  withdrawn 
the  petition  without  prejudice  to  a 
futiue  fihng  (21  CFR  171.7). 

Dated:  October  6. 1998. 
Laura  M.  Taraotino, 
AcUrtg  Director.  Office  ofPremarket 
Approval,  Center  for  Food  Safety  and  Applied 
Nutrition. 

[FR  Doa  96-28059  FUed  10-19-96;  8:45  am) 
■LUNO  COOC  4M»<ai-f 

DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Admlntotrabon 
[DoelMl  No.  STE-OSaS] 

Determination  Of  Regulatory  Review 
Period  for  Purpoeee  of  Patont 
Exienaion:  AldaraTM  (S.238,944) 

AGENCY:  Food  and  Drug  Administration. 

HHS. 

ACTION:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  has  determined 
the  regulatory  review  period  fbr 
Aldara^  (5.238.944)  and  is  publishing 
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this  notice  of  that  determination  as 
required  by  law.  FDA  has  made  the 
detennination  l>ecause  of  the 
submission  of  an  appUcation  to  the 
Commissioner  of  Patents  and 
Trademarks.  Department  of-Commerce, 
for  the  extension  of  a  patent  which 
claims  that  human  drug  product. 
ADDRESSES:  Written  comments  and 
petitions  should  be  directed  to  the 
Dockets  Management  Branch  (HFA- 
305).  Food  and  Drug  Administration. 
5630  Fishers  Lane.  rm.  1061,  Rockville. 
MD  20852. 

FOR  FURTHER  INFORMATION  CONTACT: 
Brian ).  Malkin,  Office  of  Health  Affairs 
(HFY-20).  Food  and  Drug 
Administration,  5600  Fibers  Lane, 
RockviUe,  MD  20857,  301-827-6620. 
SUPPLEMENTARY  INFORMATION:  The  Drug 
Price  Competition  and  Patent  Term 
Restoration  Act  of  1984  (Pub.  L.  98-417) 
and  the  Generic  Animal  Drug  and  Patent 
Term  Restoration  Act  (Pub.  L.  100-670) 
generally  provide  that  a  patent  may  be 
extended  for  a  period  of  up  to  5  years 
so  long  as  the  patented  item  (human 
drug  product,  animal  drug  product, 
medical  device,  food  additive,  or  color 
additive)  was  subject  to  regulatory 
review  bv  FDA  before  the  item  was 
marketed.  Under  these  acts,  a  product's 
regulatory  review  period  forms  the  basis 
for  determining  the  amount  of  extension 
an  applicant  may  receive. 

A  regulatory  review  period  consists  of 
two  periods  of  time:  a  testing  phase  and 
an  approval  phase.  For  human  drug 
products,  the  testing  phase  begins  when 
the  exemption  to  permit  the  clinical 
investigations  of  the  drug  becomes 
effective  and  runs  until  the  approval 
phase  begins.  The  approval  phase  starts 
with  the  initial  submission  of  an 
application  to  market  the  human  drug 
product  and  continues  until  FDA  grants 
permission  to  market  the  drug  product. 
Although  only  a  portion  of  a  regulatory 
review  period  may  count  towanl  the 
actxial  amount  of  extension  that  the 
Commissioner  of  Patents  and 
Trademarks  may  award  (for  example, 
half  the  testing  ]5hase  must  be 
subtracted  as  well  as  any  time  that  may 
have  occurred  before  the  patent  was 
issued).  FDA's  determination  of  the 
length  of  a  regulatory  review  period  for 
a  himian  drug  product  will  include  all 
of  the  testing  phase  and  approval  phase 
as  specified  in  35  U.S.C.  156(g)(1)(B). 

FDA  recently  approved  for  marketing 
the  human  drug  product  Aldara^M 
(5.238,944)  (imiquimod).  Aldara*^ 
(5,238.944)  (U.S.  Patent  No.  5.238,944) 
is  indicated  for  the  treatment  of  external 
genital  and  perianal  warts/condyloma 
aciuninata  in  adults.  Subsequent  to  this 
approval,  the  Patent  and  Trademark 


Office  received  a  patent  term  restoration 
application  for  Aldara^^  (5,238.944) 
from  Riker  Laboratories,  and  the  Patent 
and  Trademark  Office  requested  FDA's 
assistance  in  determining  this  patent's 
eligibility  for  patent  term  restoration.  In 
a  letter  dated  July  22,  1997,  FDA 
advised  the  Patent  and  Trademark 
Office  that  this  human  drug  product  had 
undergone  a  regulatory  review  {wriod 
and  that  the  approval  of  Aldara''^ 
(5,238.944)  represented  the  first 
permitted  commercial  marketing  or  use 
of  the  product.  Shortly  thereafter,  the 
Patent  and  Trademark  Office  requested 
that  FDA  determine  the  product's 
regulatory  review  period. 

FDA  has  determmed  that  the 
applicable  regulatory  review  period  for 
Aldara^  (5,238,944)  is  3.471  days.  Of 
this  time.  3,254  days  occurred  during 
the  testing  phase  of  the  regulatory 
review  period,  217  days  occurred  during 
the  approval  phase.  These  periods  of 
time  were  derived  from  the  following 
dates: 

1.  The  date  an  exemption  under 
section  505  of  the  Federal  Food.  Drug, 
and  Cosmetic  Act  (the  act)  (21  U.S.C. 
355)  became  effective:  August  30, 1987. 
The  applicant  claims  September  1. 
1987,  as  the  date  the  investigational  new 
drug  application  (IND)  became  effective. 
However,  FDA  records  indicate  that  the 
IND  effective  date  was  August  30, 1987, 
which  was  30  days  after  FDA  receipt  of 
the  IND. 

2.  The  date  the  application  was 
initially  submitted  with  respect  to  the 
human  drug  product  under  section  505 
of  the  act:  July  26, 1996.  The  applicant 
claims  July  25, 1996,  as  the  date  the  new 
drug  application  (NDA)  for  Aldara'rM 
(5,238,944)  (NDA  20-723)  was  initially 
submitted.  However,  FDA  records 
indicate  that  NDA  20-723  was 
submitted  on  July  26, 1996. 

3.  The  date  the  application  was 
approved:  February  27,  1997.  FDA  has 
verified  the  applicant's  claim  that  NDA 
20-723  was  approved  on  February  27. 
1997. 

This  determination  of  the  r^ulatory 
review  period  establishes  the  fmnrimiiin 
potential  length  of  a  patent  extension. 
However,  the  U.S.  Patent  and 
Trademarii  Office  applies  several 
statutory  limitations  in  its  calculations 
of  the  actual  period  for  patent  extension. 
In  its  application  for  patent  extension, 
this  applicant  seeks  187  days  of  patent 
term  extension. 

Anyone  with  knowledge  that  any  of 
the  dates  as  published  is  incorrect  may, 
on  or  before  December  21, 1998,  submit 
to  the  Dockets  Management  Branch 
(address  above)  written  comments  and 
ask  for  a  redetermination.  Furthermore, 
any  interested  person  may  petition  FDA. 


on  or  before  April  19, 1999,  for  a 
determination  regarding  whether  the 
applicant  for  extension  acted  with  due 
diligence  during  the  regulatory  review 
period.  To  meet  its  burden,  the  petition 
must  contain  sufficient  facts  to  merit  an 
FDA  investigation.  (See  H.  Rept.  857, 
part  1. 98th  Cong.,  2d  sess.,  pp.  41-42, 
1984.)  Petitions  should  be  in  the  format 
specified  in  21  CFR  10.30. 

Comments  and  petitions  should  be 
submitted  to  the  Dockets  Management 
Branch  (address  above)  in  three  copies 
(except  that  individuals  may  submit 
single  copies)  and  identified  with  the 
docket  number  foimd  in  brackets  in  the 
heading  of  this  dociunent.  Comments 
and  petitions  may  be  seen  in  the 
Dockets  Management  Branch  between  9 
a.m.  and  4  p.m.,  Monday  through 
Friday. 

Dated:  September  28, 1998. 

ThoBas  |.  McGfauto. 

Deputy  Associate  Commissioner  for  Health 
Affairs. 

[PR  Doc.  98-27995  Filed  10-19-98:  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

HMlth  RMOurcM  and  ServloM 
Administration 

Natkmai  Advisory  Council  on  MHirant 


agency:  Health  Resources  and  Services 
Administration.  HHS. 
ACTION:  Notice  of  meeting. 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Public  Law  92-463),  annoimcement  is 
made  of  the  following  National 
Advisory  body  scheduled  to  meet 
during  the  month  of  November  1998. 
NAME:  National  Advisory  Council  on 
Migrant  Health. 

DATE  a  TIME:  Thursday,  November  12. 
1998  at  9:00  a.m.  to  Friday.  November 
13. 1998  at  1:00  p.m. 
PLACE:  Sheraton  Springfield.  1  Monarch 
Place.  Springfield.  MA  01144,  413/781- 
1010  (phone)  or  413/734-3249  (fax),  he 
meeting  is  open  to  the  public. 
AQENDA:  This  will  be  a  meeting  of  the 
Council.  The  agenda  includes  an 
overview  of  general  Council  business 
activities  and  priorities.  Topics  of 
discussion  will  include  the  State 
Children's  Health  Insurance  Program. 
Woiiwr  Protection  Standards,  the 
collaboration  possibilities  with  other 
migrant  health  advocate  organizations, 
and  the  1998  NACMH 
Recommendations.  In  addition,  the 
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Cotmcil  will  be  holding  its  annual 
Farmworker  Public  Hearing.  The 
Hearing  is  scheduled  for  Friday. 
November  13  from  8  to  11  a.m.  at  the 
Sheraton  Springfield. 

The  Council  meeting  is  being  held  in 
conjunction  with  the  11th  Annual  East 
Coast  Migrant  Stream  Forum,  November 
13-15. 1998.  The  Stream  Forum  also 
will  take  place  at  the  Sheraton 
Springfield,  Springfield,  MA. 

Anyone  requiring  information 
regarding  the  subject  Council  should 
contact  Susan  Hagler,  Migrant  Health 
Program,  staff  support  to  the  National 
Advisory  Council  on  Migrant  Health, 
Bureau  of  Primary  Health  Care.  Health 
Resources  and  Services  Administration, 
4350  East-West  Highway,  Bethesda. 
Maryland  20814.  Telephone  301/594- 
4302. 

Agenda  items  are  subject  to  change  as 
priorities  indicate. 

Dated:  October  14. 1998. 
|aae  M .  Hanisoii, 

Director,  Division  of  Policy  Review  and 
Coordination. 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  Fa-«361-N-0q 

Notica  of  Propoaed  Inf omiation 
Collection  for  Public  Comment 

AGENCY:  Office  of  Policy  Development 

and  Research.  HUD. 

action:  Notice. 

SUMMARY:  The  proposed  information 
collection  requirement  described  below 
will  be  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  Department  is 
soliciting  public  comments  on  the 
subject  proposal. 

DATES:  Comments  due:  December  21. 
1998. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposal.  Comments  should  refer  to 
the  proposal  by  name  and/or  OMB 
Control  Number  and  should  be  sent  to: 
Reports  Liaison  Officer,  Office  of  Policy 
Development  and  Research,  Department 
of  Housing  and  Urban  Development, 
451  7th  Street,  SW,  Room  8226. 
Washington.  DC  20410. 
FOR  FURTHER  INFORMATION  CONTACT: 
Priscila  J.  Prunella.  202-708-3700, 
extension  5711  (this  is  not  a  toll  free 
number]  for  copies  of  the  proposed 
forms  and  other  available  documents. 


SUPPLEMENTARY  INFORMATION:  The 
Department  Will  submit  the  proposed 
information  collection  to  OMB  for 
review,  as  required  by  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C 
Chapter  35,  as  amended). 

The  notice  is  soliciting  comments 
from  members  of  the  public  and 
affecting  agencies  concerning  the 
proposed  collection  of  information  to: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including  if  the 
information  will  have  practical  utility: 

(2)  Evaluate  the  accuracy  of  the  agency's 
estimate  of  the  burden  of  proposed 
collection  of  information:  (3)  Enhance 
the  quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (4) 
Minimize  the  burden  of  the  collection  of 
information  on  those  who  are  to 
respond;  including  through  the  use  of 
appropriate  automated  collection 
tec^miques  or  other  forms  of  information 
technology;  e.g.,  permitting  electronic 
submission  of  responses. 

This  Notice  also  lists  the  following 
information: 

Title  of  Proposal:  Assessment  of  the 
Economic  and  Social  Characteristics  of 
the  Low  Income  Housing  Tax  Credit 
(UHTC)  Residents  and  Neighboriioods. 

Description  of  the  need  for 
information  and  proposed  use:  The 
Department  is  conducting,  under 
contract  to  Abt  Associates  Inc.,  an 
Assessment  of  the  characteristics  of 
LIHTC  Residents  and  Neighboriioods. 
The  main  objective  is  to  understand 
UHTC  projects  in  the  context  of  their 
neighborhoods  and  the  relationship  of 
tax  credit  tenants  to  their 
neighborhoods.  Key  issues  to  be 
examined  include:  the  extent  to  which 
residents  are  similar  or  different  from 
other  neighborhood  residents;  rent 
setting  practices  and  the  implication  of 
residents'  financial  characteristics  for 
project  financial  stability;  benefits  to  the 
residents  of  relocating  to  the  implication 
of  residents'  financial  characteristics  for 
project  financial  stabiUty;  benefits  to  the 
residents  of  relocating  to  the  LIHTC 
project;  residents'  perception  of  the 
community;  and  the  impact  of  the 
LIHTC  project  on  the  area  itself. 

Members  of  the  affected  public: 
Residents  sampled  in  40  LIHTC 
properties  that  are  selected  for  the 
study. 

Estimation  of  the  total  number  of 
hours  needed  to  prepare  the  information 
collection  including  number  of 
respondents,  frequency  of  response,  and 
hours  of  response:  The  researchers  will 
administer  a  one-time,  telephone  survey 
to  1,000  residents.  The  interviews  are 


expected  to  last  30  minutes  for  a  total 
burden  hour  estimate  of  500  hours. 

Status  of  the  proposed  information 
collection:  Pending  OMB  approval. 

Andiorily:  Section  3506  of  tlie  Paperwork 
Reduction  Act  of  199S.  44  U.S.C  Chapter  35. 
as  amended. 

Dated:  September  29. 1998. 
XavierdeSMuaBrins. 
Deputy  Assistant  Secretary  for  Research, 
Evaluation,  and  Monitoring. 
(PR  Doc  98-28131  Filed  10-19-^98;  8:45  am] 
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DEPARTMENT  OF  HOUSINQ  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FI«-434a-N-3e| 

Submlaalon  for  OMB  Ravtawr. 
Conunant  RaQuaat 

AQBICY:  Office  of  the  Assistant 
Secretary  for  Administration,  HUD. 
ACTION:  Notice. 

summary:  The  proposed  information 
collection  requirement  described  below 
has  been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  Department  is 
soliciting  pubUc  comments  on  the 
subject  proposal. 

DATES:  Comments  due  date:  November 
19. 1998. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposal.  Comments  must  be 
received  writhin  thirty  (30)  days  from  the 
date  of  this  Notice.  Comments  should 
refer  to  the  proposal  by  name  and/or 
OMB  approval  number  and  should  be 
sent  to:  Joseph  F.  Lackey.  Jr..  OMB  Desk 
Officer,  Office  of  Management  and 
Budget,  Room  10235,  New  Executive 
Building,  Washington.  DC  20503. 
FOR  FURTHER  MFORMATKM  CONTACT: 
Wayne  Eddins,  Reports  Management 
Officer,  Department  of  Housing  and 
Urban  Development,  451  7th  Street, 
Southwest,  Washington,  DC  20410. 
telephone  (202)  706-1305.  This  is  not  a 
toll-free  number.  Copies  of  the  proposed 
forms  and  other  available  documents 
submitted  to  OMB  may  be  obtained 
from  Mr.  Eddins. 
SUPPLBCNTARY  MFORMATION:  The 
Department  has  submitted  the  proposal 
for  the  collection  of  information,  as 
described  below,  to  OMB  for  review,  as 
required  by  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35). 

The  Notice  Usts  the  following 
information:  (1)  The  titie  of  the 
information  collection  proposal;  (2)  the 
office  of  the  agency  to  collect  the 
information;  (3)  the  OMB  approval 
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number,  if  applicable;  (4)  tbe 
description  of  the  need  for  the 
information  and  its  proposed  use;  (5) 
the  agency  form  number,  if  applicable; 
(6)  what  members  of  the  public  will  be 
afiiected  by  the  proposal;  (7)  how 
frequently  information  submissions  will 
be  required;  (8)  an  estimate  of  the  total 
number  of  hours  needed  to  prepare  the 
information  submission  including 
number  of  respondents,  frequency  of 
response,  and  hours  of  response;  (9) 
whether  the  proposal  is  new.  an 
extension,  reinstatement,  or  revision  of 
an  information  collection  requirement; 
and  (10)  the  names  and  telephone 
numbers  of  an  agency  official  familiar 


with  the  proposal  and  of  the  OMB  Desk 
Officer  for  the  Department. 

Authority:  Section  3507  of  the  Paperwork 
Reduction  Act  of  1995,  44  U.S.C  35.  a« 
amended. 

Dated:  October  14. 1998. 

David  S.  Cristy. 

Director,  IRM  Policy  and  Management 
Division. 

Title  of  Proposal:  Home  Investment 
Partnership  Program. 

Office:  OfBce  of  the  Secretary. 

OMB  Approval  Number:  2501-0013 
and  2506-0162. 

Description  of  the  Need  for  the 
Information  and  Its  Proposed  Use:  This 
submission  reinstates  the  paperwork 
approval  for  the  Home  hivestment 


Partnership.  Participating  jurisdictions 
use  HOME  funds  to  carry  out  housing 
activities  and  provide  hmds  to  other 
eligible  entities.  This  submission 
consolidates  this  approval  with  a  more 
recent  approval  covering  certain 
optional  data  collection  requirements. 

Form  Number:  HUD-40093,  40094, 
40094B,  40095,  40095B.  40096,  40096M. 
40097.  40098,  40099,  40099B,  40100, 
40100B,  40100C,  40107,  40107A.  40115, 
and  40116. 

Respondents:  State,  Local  or  Tribal 
Government,  and  Not-For-Profit 
histitutions. 

Frequency  of  Submission:  Annually, 
On  Occasion,  and  Recordkeeping. 

Reporting  Burden: 


Number  of  re- 
spondenls 


Frequency  of 
response 


Hoursperre- 


Burden  hours 


4,867 


65.78 


320,150 


Total  Estimated  Burden  Hours: 
320.150. 

Status:  Reinstatement  %vith  changes. 

Contact:  Ginny  Sardone,  HUD,  (202) 
706-2470;  Joseph  F.  Lackey,  Jr..  OMB. 
(202)  395-7316. 

Dated:  October  14. 1998. 
(FR  Doc.  98-28130  Filed  10-l»-9e,  8:45  am] 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-4328-FA-03] 

AnrKMjncMn«nt  of  Funding  Awards  for 
Fiscal  Ysar  1998  Community 
Dsvslopmant  Work  Study  Program 

agency:  Office  of  the  Assistant 

Secretary  for  Policy  Development  and 

Research.  HUD. 

ACTION:  Announcement  of  funding 

awards. 

SUMMARY:  In  accordance  with  section 
1 02(a)(4)(C)  of  the  Department  of 
Housing  and  Urban  DNsvelopment 
Reform  Act  of  1989.  this  document 
notifies  the  public  of  funding  awards  for 
the  Fiscal  Year  1998  Community 
Development  Work  Study  Program 
(CDWSP).  The  purpose  of  this  doomient 
is  to  annoimce  the  names  and  addresses 
of  the  award  winners  and  the  amount  of 
the  awards  to  be  used  to  attract 
economically  disadvantaged  and 
minority  students  to  careers  in 
community  and  economic  development, 
community  planning  and  community 
management,  and  to  provide  a  cadre  of 
well-qualified  professionals  to  plan, 
implement,  and  administer  local 
community  development  programs. 


FOR  FURTHER  INFORMATION  CONTACT:  Jane 
Karadbil.  Office  of  University 
Partnerships.  Department  of  Housing 
and  Urban  Development.  Room  8110. 
451  Seventh  Street.  SW.  Washington. 
DC  20410,  telephone  (202)  706-1537. 
extension  5918.  To  provide  service  for 
persons  who  are  heahng-or  speech- 
impaired,  this  nimiber  may  be  reached 
via  TTY  by  dialing  the  Federal 
Information  Relay  Service  on  (800)  877- 
8399.  or  202-708-1455.  (Telephone 
numbers,  other  than  the  two  "800" 
numbers,  are  not  toll  free.) 

SUPPUEMENTARY  INFORMATION:  The 
CDWSP  is  administered  by  the  Office  of 
University  Partnerships  under  the 
Assistant  Secretary  for  PoUcy 
Development  and  Research.  The  Office 
of  University  Partnerships  administers 
HUD's  ongoing  grant  programs  to 
institutions  of  higher  education  and 
creates  initiatives  through  which 
colleges  and  universities  can  bring  their 
traditional  missions  of  teaching, 
research,  service,  and  outreach  to  bear 
on  the  pressing  local  problems  in  their 
commimities. 

The  CDWSP  was  enacted  in  the 
Housing  and  Community  Development 
Act  of  1988.  (Earlier  versions  of  the 
program  were  funded  by  the 
Community  Development  Block  Grant 
Technical  Assistance  Program  from 
1982  through  1987  and  the 
Comprehensive  Planning  Assistance 
Program  bom  1969  through  1981.) 
Eligible  applicants  include  institutions 
of  higher  education  having  qualifying 
academic  degrees,  and  States  and 
area%vide  planning  organizations  who 
apply  on  behalf  of  sudi  institutions.  The 
CDWSP  funds  graduate  programs  only. 


Each  participating  institution  of  higher 
education  is  funded  for  a  fninimiiin  of 
three  students  and  a  maximum  of  five 
students  under  the  CDWSP.  The 
CDWSP  provides  each  participating 
student  up  to  $9,000  per  year  for  a  woik 
stipend  (for  internship-type  worin  in 
community  building)  and  $5,000  per 
year  for  tuition  and  additional  support 
(for  books  and  travel  related  to  the 
academic  program).  Additionally,  the 
CDWSP  provides  the  participating 
institution  of  higher  education  with  an 
administrative  allowance  of  $1,000  per 
student  per  year. 

The  Catalog  of  Federal  Doroeatic 
Assistance  number  for  this  program  is 
14.512. 

On  April  2, 1998  (63  FR  16340)  HUD 
published  a  Notice  of  Funding 
Availability  (NOFA)  announcing  the 
availability  of  $3.5  million  in  FY  1998 
funds  for  the  CDWSP.  The  Department 
reviewed,  evaluated  and  scored  the 
applications  received  based  on  the 
criteria  in  the  NOFA.  As  a  result,  HUD 
has  fimded  the  applications  announced 
below,  and  in  accordance  with  Section 
102(a)(4)(C)  of  the  Department  of 
Housing  and  Urban  Ctevelopment 
Reform  Act  of  1989  (103  Stat.  1987, 
U.S.C.  3545),  the  Department  is 
publishing  details  concerning  the 
recipients  of  funding  awards,  as  set 
forth  below. 
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List  of  Awardees  for  Grant  Assistance 
Under  the  FY  1998  Caaunuiiity 
Development  VIoik  Study  Program 
Funding  Competitiaii,  by  Name, 
Addrass,  Phone  Number,  Grant  Amount 
and  Number  of  Students  Funded 

New  England 

1.  Massachusetts  Institute  of 
Technology,  Professor  Langley  C  Keyes, 
Massachusetts  Institute  of  Technology, 
Department  of  Urban  Studies  & 
Planning,  77  Massachusetts  Avenue, 
Room  9-517,  Cambridge,  MA  02139, 
(617)  253-1540.  Grant:  $90,000,  to  fund 
three  students. 

2.  New  Hampshire  College,  Dr. 
Michael  Swack,  New  Hampshire 
College,  2500  North  River  Road, 
Manchester,  NH  03106,  (603)  644-3103. 
Grant:  $90,000  to  fund  three  students. 

3.  University  of  Southern  Maine, 
Professor  Charles  S.  Colgan.  University 
of  Southern  Maine.  Edmund  S.  Muskie 
School  of  Public  Service.  P.O.  Box  9300, 
96  Falmouth  Street,  Portland,  ME 
04104,  (207)  780-4008.  Grant:  $82,000 
to  fimd  three  students. 


New  York/New  Jersey 

4.  New  School  for  Social  Research.  Dr. 
Susan  Morris,  New  School  for  Social 
Research,  66  Fifth  Avenue,  Seventh 
Floor,  New  York,  NY  10011,  (212)  229- 
5388.  Grant:  $89,868  to  fund  three 
students. 

5.  Hunter  College  of  CUNY.  Dr. 
William  J.  Milczarski.  Hunter  College  of 
CUNY.  Graduate  Program  in  Urban 
Planning.  695  Park  Avenue.  New  Yorit. 
NY  10021.  (212)  772-5601.  Grant: 
$90,000  to  fund  three  studenU. 

6.  Columbia  University,  Professor 
Steven  A.  Cohen,  Columbia  University, 
School  of  International  and  Public 
Affairs,  420  West  118th  Street,  Room 
1417.  New  York.  NY  10027,  (212)  854- 
2167.  Grant:  $90,000  to  fund  three 
students. 

7.  Pratt  Institute,  Professor  Ronald 
Shiffinan,  Pratt  Institute,  Center  for 
Commimity  and  Environmental 
Development,  379  DeKalb  Avenue. 
Brooklyn,  NY  11205.  (718)  636-3486. 
Grant:  $90,000  to  fund  three  students. 

8.  State  University  of  New  York- 
Buffalo,  Dr.  Henry  L.  Taylor,  Jr.,  Center 
for  Urban  Studies,  lOlC  Fargo  Quad, 
Building  1,  Ellicott  Complex,  Buffalo. 
NY  14261,  (716)  645-2374.  Grant: 
$90,000  to  fund  three  students. 

Mid-AtianUc 

9.  University  of  Pittsburgh.  Dr.  Leon 
Haley.  University  of  Pittsburgh, 
Graduate  School  of  Public  and 
International  Affairs,  3R24  Forbes 
Quandrangle,  Pittsburgh.  PA  15260. 


(412)  646-7615.  &ant:  $77,400  to  fund 
three  students. 

10.  Metropolitan  Washington  Council 
of  Governments.  Mr.  David  Roberston. 
777  North  Capitol  Street.  NE.  Suite  300. 
Washington.  DC  20002.  (202)  962-3204. 
Grant:  $450,000  to  fimd  three  students 
each  at  University  of  Maryland. 
University  of  the  District  of  Columbia. 
Southeastern  University.  George  Mason 
University,  and  Howard  University. 

11.  Carnegie  Mellon  University.  Dr. 
Barbara  Brewton,  Carnegie  Mellon 
University,  H.  John  Heiiu  in  School  of 
Public  Policy  and  Management,  5000 
Forbes  Avenue.  Pittsbuigh.  PA  15213. 
(412)  268-2162.  Grant:  $90,000  to  hind 
three  students. 

Southeast 

12.  University  of  Memphis,  Dr. 
Stanley  Hyland.  University  of  Memphis, 
Fogelman  Executive  Center,  Room  127B, 
Memphis.  TN  38152,  (901)  678-4186. 
Grant:  $89,988  to  fund  three  studento. 

13.  Alabama  AftM  University, 
Professor  Constance  Jordan-Wilson, 
Alabama  A*M  University,  Department 
of  Community  Planning  ft  Urban 
Studies.  P.O.  Box  206.  Noraial,  AL 
35762,  (205)  851-5425.  Giant:  $90,000 
to  fund  three  students. 

14.  University  of  Alabama  at 
Birmingham.  Dr.  Rebecca  Falkenberry. 
University  of  Alabama  at  Birmingham. 
Center  for  Urban  Affairs,  901  South  15th 
Street,  Suite  141,  Birmingham,  AL 
35294,  (205)  934-3500.  Grant:  $89,967 
to  fimd  three  students. 

15.  Eastern  Kentucky  University, 
Professor  Terry  Busson,  Eastern 
Kentucky  University.  Department  of 
Government.  McCreary  113.  Richmond. 
KY  40475.  (606)  622-1019.  Grant: 
$90,000  to  fund  three  students. 

16.  University  of  Tennessee  at 
Chattanooga,  Dr.  Diane  Miller. 
University  of  Tennessee  at  Chattanooga, 
Office  of  Graduate  Studies,  615 
McCallie  Avenue,  Chattanooga.  TN 
37403.  (423)  755-4431.  Grant:  $90,000 
to  fund  three  students. 

17.  Clemson  University.  Mr.  M.  Grant 
Qmningham.  Clemson  University, 
Sponsored  Program,  Brackett  Hall,  Box 
345702.  aemson.  SC  29634.  (864)  656- 
1587.  &ant:  $61,365  to  fund  three 
students. 

18.  Savanna  State  University,  Dr. 
Shiriey  Geiger,  Savannah  State 
University,  MPA/Urban  Studies,  P.O. 
Box  20368,  Savannah,  GA  31404,  (912) 
356-2340.  Grant:  $90,000  to  fund  three 
students. 

19.  Georgia  Southern  University,  Dr. 
Charles  Gossett,  Georgia  Southern 
University.  Political  Sciences 
Department.  P.O.  Box  8101.  StatesbOTO. 


GA  30460.  (912)  681-0571.  Grant: 
$90,000  to  fund  three  students. 

20.  Triangle  J  Council  of 
Governments.  Ms.  Renee  Wyatt. 
Triangle  J  Council  of  Governments,  P.O. 
Box  12276. 100  Park  Drive.  Suite  202. 
Research  Triangle  Park.  NC  27709.  (919) 
558-9403.  Grant:  $262,658  to  fund  three 
students  each  at  North  Carolina  Central 
University.  North  Carolina  State 
University,  and  the  University  of  North 
Carolina  at  Chapel  Hill. 

Midwest 

21.  Indiana  University-South  Bend. 
Dr.  Leda  Mclntyre  Hall.  Indiana 
University,  School  of  Public  and 
Environmental  Affairs,  1700  Mishawaka 
Avenue.  P.O.  Box  7111.  South  Bend.  IN 
46634,  (219)  237-4803.  Grant:  $79,563 
to  fimd  three  students. 

22.  Mankato  Stote  University,  Dr. 
Robert  A.  Barrett,  Mankato  State 
University.  Urban  ft  Regional  Studies 
Institute.  Box  25.  Mankato.  MN  56002. 
(507)  389-1714.  &ant:  $88,500  to  fund 
three  students. 

23.  Michigan  State  University.  Dr. 
Herbert  P.  Norman.  Michigan  SUte 
University.  Urban  ft  Regional  Planning 
Program.  201  UPLA  Building,  East 
Lansing.  MI  48824.  (517)  353-0677. 
Grant:  $90,000  to  fund  three  students. 

24.  University  of  Cincinnati.  Dr. 
David  Varady.  University  of  Cincinnati. 
School  of  Planning.  P.O.  Box  210016, 
Cincinnati.  OH  45221.  (513)  556-4358. 

25.  University  of  Michigan.  Dr.  Diane 
Hartley.  University  of  Michigan, 
Fleming  Administration  Building.  503 
Thompson  Street.  Aim  Arbor.  MI  48109. 
(734)  763-4380.  Grant:  $90,000  to  fund 
three  students. 

26.  University  of  Illinois-Chicago,  Dr. 
Curtis  Winkle,  University  of  Illinois- 
Chicago,  Uiban  Planning  and  Policy 
Program,  412  South  Peoria  Street.  Suite 
115.  Chicago.  IL  60607.  (312)  996-2155. 
Grant:  $90,000  to  fund  three  studenU. 

Southwest 

27.  North  Central  Texas  Council  of 
Governments.  Mr.  R.  Michael  Eastland. 
P.O.  Box  5888.  Arlington.  TX  76005. 
(817)  695-9101.  Grant:  $177,919  for 
three  students  each  at  University  of 
North  Texas  and  University  of  Texas  at 
Arlington. 

28.  Southern  University.  Dr.  Damien 
Eiigiri.  Southern  University.  P.O.  Box 
9656.  Baton  Rouge,  LA  70813.  (504) 
771-3092.  (kant:  $87,000  to  hmd  three 
students. 

Great  Plains 

29.  University  of  Kansas.  Dr.  Steven 
Maynard-Moody.  University  of  Kansas. 
Department  of  Pubbc  Administration. 
318  Blake  Hall.  Uwrence.  KS  66045. 


56040 


(913)  864-3527.  Grant:  $90,000  to  fund 
three  students. 

30.  University  of  Nebraska-Omaha. 
Dr.  Burton  Reed,  University  of 
Nebraska-Omaha.  Department  of  Public 
Administration.  60th  and  Dodge  Streets, 
Omaha,  NE  68182.  (402)  554-2682. 
Grant:  $84,028  to  fund  three  students. 
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Rocky  Mountains 

31.  University  of  Colorado-Denver.  Dr 
Frank  Ford.  University  of  Colorado- 
Denver,  Center  for  Community 
Development,  Campus  Box  128,  P.O. 
Box  173364,  Denver,  CO  80217,  (303) 
620-4668.  Grant:  $90,000  to  fund  three 
students. 

Pacific  ~ 

32.  University  of  California-Berkeley, 
Dr.  Victor  Rubin.  University  of 
Cahfomia-Berkeley,  Sponsored  Projects 
Office.  336  Sproul  Hall,  Berkeley,  CA 
94720,  (510)  643-9103.  Grant:  $90,000 
to  fund  three  students. 

Northwest/Alaska 

33.  University  of  Washington.  Mr. 
Donald  W.  Allen.  University  of 
Washington.  Grants  and  Contract 
Services.  3935  University  Way,  N.E.. 
Seattle.  WA  98105.  (206)  543-4043. 
Grant:  $90,000.  to  fund  three  students. 

34.  Eastern  Washington  University, 
Dr.  Gabor  Zovanyi,  Eastern  Washington 
University,  Department  of  Urban  and 
Regional  Planning,  688  N.  Riverpoint 
Blvd.,  Suite  A,  Spokane.  WA  99202. 
(509)  358-2228.  Grant:  $90,000  to  fund 
three  students. 

I3ated:  October  8, 1998. 
Lavvreaoa  L.  ThooipMNi. 

General  Deputy  Assistant  Secretary  for  Policy 
Development  and  Research. 
IFR  Doc.  98-28128  Filed  10-19-98;  8:45  am) 
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DEPARTMENT  OF  HOUSINQ  AND 
URBAN  DEVELOPMENT 

CDoctot  No.  FR-4340-FA-06I 

Announcement  of  Funding  Awarde  tor 
Fiecal  Year  1996  Community  Outreach 
Partnerahip  Centere 

AQENCV:  Office  of  the  Assistant 
Secretary  for  PoUcy  Development  and 
Research,  HUD. 

ACTION:  Announcement  of  funding 
awards. 


SUMMARY:  In  accordance  with  section 
102(a)(4)(C)  of  the  Department  of 
Housing  and  Urban  Development 
Reform  Act  of  1989.  this  document 
notifies  the  public  of  funding  awards  for 
Fiscal  Year  1998  Community  Outreach 
Partnership  Centers  Program.  The 


purpose  of  this  document  is  to 
announce  the  names  and  addresses  of 
the  award  winners  and  the  amount  of 
the  awards  which  are  to  be  used  to 
establish  and  operate  Community 
Outreach  Partnerahip  Centera  that  will: 
(1)  Conduct  competent  and  qualified 
research  and  investigation  on  theoretical 
or  practical  problems  in  large  and  small 
cities;  and  (2)  facilitate  partnerehips  and 
outreach  activities  between  institutions 
of  higher  education,  local  communities, 
and  local  governments  to  address  urban 
problems. 

FOB  FURTHER  INFORMATION  CONTACT:  )ane 
Karadbil.  Office  of  Univeraity 
Partnerships,  Department  of  Housing 
and  Urt>an  Development,  Room  8110, 
451  Seventh  Street.  SW.  Washington. 
DC  20410,  telephone  (202)  708-1537, 
extension  5918.  To  provide  service  for 
persons  who  are  heahng-or-speech- 
impaired,  this  number  may  be  reached 
via  TTY  by  Dialing  the  Federal 
Information  Relay  Service  on  1-800- 
877-6339,  or  202-708-1455.  (Telephone 
number,  other  than  "800"  TTY  numbers 
are  not  toll  free.) 

SUPPI.EMENTARY  INFORMATION:  The 
Community  Outreach  Partnership 
Centera  Program  was  enacted  in  the 
Housing  and  Commtmity  Development 
Act  of  1992  (Pub.  L.  102-550.  approved 
October  28. 1992)  and  is  administered 
by  the  Office  of  Univeraity  Partnerships 
under  the  Assistant  Secretary  for  Policy 
Development  and  Research.  In  addition 
to  this  program,  the  Office  of  University 
Partnerships  administen  HUD's  ongoing 
grant  programs  to  institutions  of  higher 
education  as  well  as  creates  initiatives 
through  which  colleges  and  univereities 
can  bring  their  traditional  missions  of 
teaching,  research,  service,  and  outreach 
to  bear  on  the  pressing  local  problems 
in  their  communities. 

The  Community  Outreach  Partnership 
Centere  Program  provides  funds  for: 
research  activities  which  have  practical 
application  for  solving  specific 
problems  in  designated  communities 
and  neighborhoods;  outreach,  technical 
assistance  and  information  exchange 
activities  which  are  designed  to  address 
specific  problems  associated  with 
housing,  economic  development, 
neighborhood  revitalization. 
infrastructure,  health  care,  job  training, 
education,  crime  prevention,  planning, 
and  community  organizing.  On  March 
31,  1998  (63  FR  15520).  HUD  pubUshed 
a  Notice  of  Funding  Availabihty 
(NOFA)  announcing  the  availability  of 
$7  million  in  Fiscal  Year  1998  funds  for 
the  Community  Outreach  Partnerahip 
Centere  Program.  The  Department 
reviewed,  evaluated  and  scored  the 
applications  received  based  on  the 


criteria  in  the  NOFA.  As  a  result,  HUD 
has  funded  18  apphcants  for  New 
Grants.  These  grants,  with  their  grant 
amounts  are  identified  below. 

The  Catalog  Federal  Domestic  Assistance 
number  for  this  program  is  14.511. 

In  accordance  with  section 
102(a)(4)(C)  of  the  Department  of 
Housing  and  Urban  Development 
Reform  Act  of  1989  (103  Stat.  1987, 42 
U.S.C.  3545),  the  Department  is 
publishing  details  concerning  the 
recipients  of  funding  awards,  as  follows: 

List  of  Awardeaa  for  Grant  Awistance 
Under  the  FY  1998  Community 
Outreach  Partnerdiip  Centera  Funding 
Competition,  by  Name  and  Address 

New  York/New  fersey 

1.  Kean  University,  Dr.  Susan 
Lederman,  Kean  Univeraity,  Morris 
Avenue,  Union,  NJ  07083,  (908)  629- 
7269.  Grant:  $399,129. 

2.  Rutgen  Univeraity,  Dr.  Robert  Lake. 
Rutgera  Univeraity,  Center  for  Urban 
Policy  Research,  33  Livingston  Avenue, 
Suite  400.  New  Brunswick.  NJ  08901. 
(732)  932-3133.  Grant:  $399,998. 

Mid-Atlantic 

3.  Univeraity  of  Maryland.  Baltimore. 
Dr.  Richard  Cook.  Univeraity  of 
Maryland,  Baltimore,  520  West  Lombard 
Street.  Baltimore.  MD  21201,  (410)  70&- 
1882.  Grant:  $399,900. 


Southeast/Caribbean 

4.  Florida  Atlantic  University.  Dr. 
Jerry  Kolo.  Florida  Atlantic  Univeraity, 
220  SE  2nd  Street,  #610.  Fort 
Lauderdale,  FL  33301,  (954)  762-5655. 
Grant:  $399,043. 

5.  Univeraity  of  Louisville,  Dr.  John 
Gilderbloom,  Univeraity  of  Louisville, 
426  West  Bloom  Street,  Louisville,  KY 
40208,  (502)  852-8557.  Grant:  $399,957. 

6.  Univeraity  of  North  Carolina  at 
Greensboro,  Dr.  Carol  MacKinnon- 
Lewis.  Univeraity  of  North  Carolina  at 
Greensboro.  Center  for  the  Study  of 
Social  Issues.  P.P.  Box  26170. 
Greensboro.  NC  27402.  (336)  334-4423. 
Grant:  $399,325. 

7.  Fayetteville  State  Univeraity.  Dr. 
Richard  Ellis.  Fayetteville  State 
Univeraity.  1200  Murchiscm  Road. 
Fayetteville.  NC  28301,  (910)  486-1593. 
Grant  $254,550. 

8.  East  Tennessee  State  Univeraity.  Dr. 
Robert  Leger.  East  Tennessee  State 
Univeraity.  601  Bert  Street.  Johnson 
aty,  TN  37601.  (423)  439-6653.  Grant: 
$399,999. 

9.  Florida  International  Univeraity,  D. 
Milan  Dluhy,  Florida  hitemational 
Univeraity,  150  SE  Second  Avenue, 
Suite  1201,  Miami.  FL  33131.  Grant: 
$399,461. 
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10.  Univeraity  of  North  Carolina  at 
Charlotte,  Dr.  James  Cook,  Univeraity  of 
North  Carolina  at  Charlotte.  9201 
Univeraity  City  Blvd.,  Charlotte,  NC 
28223.  (704)  547-4758.  Grant:  $400,000. 

Midwest 

11.  Wright  State  Univeraity,  Dr.  Jack 
Dustin,  Wright  State  University.  Center 
for  Public  and  Urban  Affaire,  177  Millett 
Hall.  3640  Col.  Glenn  Highway,  Dayton. 
OH  45435,  (937)  775-2285.  Grant: 
$399,963. 

12.  Univeraity  of  Minnesota,  Dr.  Fred 
Smith.  University  of  Minnesota,  330 
Humphrey  Center,  Minneapolis,  MN 
55455,  (612)  625-0508.  Grant:  $399,157. 

13.  Illinois  Institute  of  Technology, 
Dr.  Leroy  Kennedy.  Illinois  Institute  of 
Technology.  10  W.  33rd  Street.  Suite 
223,  Chicago,  IL  60616,  (312)  567-8851. 
Grant:  $394,618. 

14.  Univeraity  of  Illinois  at 
Springfield,  Professor  Larry  Golden, 
Univeraity  of  Illinois  at  Springfield,  P.O. 
Box  19243,  Springfield,  IL  62794.  (217) 
206-6646.  Grant:  $399,880. 

Great  Plains 

■     15.  Iowa  Sute  University.  Dr.  Riad 
Mahayni,  Iowa  State  University, 
Community  and  Regional  Planning 
Department,  126  College  of  Design, 
Ames,  lA  50011,  (515)  294-8958.  Grant: 
$399,889. 

Southwest 

16.  Univeraity  of  Arkansas  at  Little 
Rock,  Ms.  Joni  Lee,  Univeraity  of 
Arkansas  at  Uttle  Rock,  2801  South 
Univeraity  Avenue,  Little  Rock,  AR 
72204,  (501)  569-3186.  Grant:  $396,348. 

Rocky  Mountains 

1 7.  Univeraity  of  Colorado  at  Denver, 
Dr.  Frank  Ford,  Univeraity  of  Colorado 
at  Denver.  535  16th  Street,  Suite  320, 
Denver,  CO  80202,  (303)  620-4668. 
Grant:  399.718. 

Northwest/Alaska 

18.  Univeraity  of  Alaska  Anchorage. 
Ms.  Heather  Flynn,  Univeraity  of  Alaska 
Anchorage.  3401  Minnesota  Drive. 
Anchorage,  AK  99503,  (907)  276-6007. 
Grant:  $359,045. 

Dated:  October  9. 1998. 
Xavier  de  Soma  Briggs, 
Deputy  Assistant  Seaetaryfor  Research. 
Evaluation,  and  Monitoring. 
IFR  Doc  98-28127  FUed  10-19-98;  8:45  am] 
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DEPARTMENT  OF  THE  WTERiOR 
Bureau  of  Land  Management 
[WO-220-1020-24-1A] 

Extenaion  of  Approved  Infonnatfoo 
Coileclton.  0MB  Number  1004-0005 

agency:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Notice  and  request  for 

comments.  


SUMMARY:  In  accordance  with  the  Paper 
Reduction  Act  of  1995.  the  Bureau  of 
Land  Management  (BLMJ  is  announcing 
its  intention  to  request  approval  to 
collect  certain  information  from 
individu^s  applying  for  an  annual 
authorization  for  grazing  or  to  amend 
grazing  use  authorized  under  a 
previously  approved  grazing  permits  or 
leases.  It  provides  grazing  applicants  an 
opportimity  to  request  chai^^  for  the 
coming  grazing  season,  chai^ses  during 
the  grazing  year,  and  to  apply  fc» 
temporary  non-renewable  grazing  where 
excess  forage  exists.  The  information 
contained  on  the  form  provides 
essential  information  for  the  authorized 
officer  to  consider  prior  to  approving  or 
rejecting  the  grazing  application.  Upon 
approval,  the  grazing  fee  is  computed 
and  the  grazing  fee  bill  is  transmitted. 
The  bill  also  provides  the  grazing  use 
authorization,  effective  upon  payment 
of  fees  due,  including  grazing  use 
schedules  for  rangeland  areas,  numbere 
of  livestock,  kind  of  or  class  of  livestock, 
periods  of  use,  animal  unit  months  of 
forage  and  applicable  terms  and 
conditions  for  grazing  use  on  each 
grazing  allotment. 
DATES:  Comments  on  the  proposed 
information  collection  must  be  received 
by  December  21. 1998  to  be  considered. 
ADDRESSES:  If  you  «vish  to  comment, 
you  may  submit  your  commwits  by  one 
of  several  methods.  You  may  mail  to 
Bureau  of  Land  Management. 
Administrative  Record,  Room  401LS. 
1849  C  Street.  NW.,  Washington,  DC 
20240.  You  may  also  comment  via  the 
Internet  to  WOComment«wo.bbn.gov. 
Please  submit  comments  as  an  ASCII 
file  avoiding  the  use  of  special 
charactere  and  any  form  of  encryption. 
Please  also  include  "Attn:  1004-0005" 
and  your  name  and  return  address  in 
your  Internet  message.  If  you  do  not 
receive  a  confirmation  from  the  system 
that  we  have  received  your  Internet 
message,  contact  us  directly  on  (202) 
452-5030. 

Comments,  including  names  and 
street  addresses  of  respondents,  will  be 
available  for  public  review  at  this 
address  during  regular  business  Houre 


(7:45  a.m.  to  4:15  p.m.).  Eastern  Time, 
Monday  through  Friday,  except 
holidays. 

Finally,  you  may  hand-deliver 
comments  to  BLM  at  1620  L  Street, 
NW.,  Room  401,  Washington.  DC. 
FOR  FURTHER  ilFORMATlCN  CONTACT: 
George  Ramey.  Bureau  of  Land 
Management.  Mail  Stop  401LS.  1849  C 
Street.  NW.,  Washington,  DC  20240; 
telephone  (202)  452-7747  (Commercial 
orFTS). 
SUPPLEMENTARY  NtFORMATMN:  hi 

accordance  with  5  CFR  1320.12(a),  the 
BLM  is  required  to  provide  60-day 
notice  in  the  Federal  Regiater 
concerning  a  proposed  collection  of 
information  to  solicit  comments  on: 

1.  Whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
BLM.  including  wdiether  the 
infwmatim  will  have  practical  utility: 

2.  The  accuracy  of  BLM's  estimate  of 
the  burden  of  collecting  the  information, 
including  the  validity  of  the 
methodology  and  assumptions  used: 

3.  The  quality,  utility,  and  clarity  of 
the  information  to  be  collected;  and. 

4.  How  to  mi"'"''''*  the  biuden  of  the 
collection  of  information  mi  those  who 
are  to  respond,  including  the  use  of 
appropriate  automated,  electronic, 
mechanical,  or  other  forms  of 
infonnation  technology. 

BLM  will  receive  and  analyze  any 
comments  sent  in  response  to  this 
notice  and  include  them  with  its  request 
for  approval  imder  44  U.S.C  3501  et 
seq.  from  the  Office  of  Management  and 
Budget 

The  Taylor  Grazing  Act  (TGA)  of  1934 
(43  U.S.C  315.  315  et  seq.)  and  the 
Federal  Land  Policy  and  Management 
Act  (FLPMA)  of  1976  (43  U.S.C  1701  et 
seq.)  provide  the  authority  for  the 
Bureau  of  Land  Management  to 
administer  the  livestock  grazing 
program  consistent  with  land-use  plans, 
multiple-use  objectives,  sustained  yield, 
environmental  values,  economic 
considerations,  and  othw  factors. 
Authorizing  livestock  use  on  the  public 
lands  is  an  important  and  integral  part 
of  program  administration.  Regulations 
in  43  CFR  4130.1  and  4130.4  provide  for 
the  timely  filing  of  applications  for 
grazing  permits  or  leases,  free-use 
grazing  permits,  and  other  grazing 
authorizations  with  the  appropriate 
BLM  office. 

The  informatiffli  provided  by  the 
permittees  and  lessees  is  used  by  the 
BLM  to  authorize  livestodt  grazing  use 
on  the  pubUc  lands,  and  to  amend 
annual  authorizations  levels.  The 
infannatian  requested  includes  the 
n«in«  and  number  of  the  grazing 
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allotment  to  verify  the  authorized 
location,  the  number  of  livestock  and 
periods  of  use  for  billing  purposes, 
recorded  brands  to  verify  ownership, 
and  reasons  for  any  nonuse.  The 
information  on  the  form  is  used  by  the 
BLM  authorized  officer  to  determine  if 
the  applied  for  use  is  within  the 
permittees'  or  lessees'  preference 
(permitted  level  of  use),  to  determine  if 
the  applied  for  use  would  be  consistent 
with  multiple-use  objectives,  and 
develops  appropriate  terms  and 
conditions  and  makes  the  authorization 
according  to  43  CFR  4130.3-1  and 
4130.3-2.  The  authorized  officer  may 
deny  the  requested  grazing  use  or  a 
change  in  the  annual  grazing  schedules 
by  issuing  a  decision  which  includes  a 
right  of  protest  and  administrative 
appeal.  The  grazing  authorization 
remains  in  effect  during  the  "grazing  fee 
year".  Without  this  infoimation,  the 
BLM  would  not  be  able  to  assure  proper 
administration  of  the  use  of  the  public 
lands  as  required  by  law  and  would 
result  in  unauthorized  use,  improper 
billings,  and  nonpayment  of  fees  due 
the  Federal  Government. 

After  the  authorization  is  approved, 
the  billing  is  then  computer  generated 
with  the  applicant's  name,  address, 
stated  qualifications,  and  mailed  to  the 
grazing  permittee  or  lessee. 

The  information  required  by  law  is 
only  available  from  the  applicants  and 
uses  information  already  available  for 
the  purpose  identified.  Since  grazing  on 
the  unreserved  public  lands  is 
administered  only  by  the  BLM,  there  is 
no  duplication  of  information 
collections. 

The  BLM  Form  4130.1  was  designed 
to  request  only  basic  information 
required  to  administer  the  grazing 
authorization  process.  The  majority  of 
the  information  is  contained  in  the 
applicant's  ownership  documents, 
previously  approved  grazing  permit,  or 
lease  and  displayed  on  Form  4130-3a. 
The  data  contained  in  colunms  7,  8, 9 
and  10  of  Form  4130-1  are  computer 
generated;  therefore,  the  burden  is 
minimized  for  all  respondents. 

The  information  requested  by  the 
form  is  subject  to  change  from  1  grazing 
year  to  another  and  is  necessary  for 
annual  collection  of  grazing  fees.  For 
example,  a  permittee  may  dioose  to 
graze  less  livestock  than  scheduled 
during  the  year  and  amend  the 
authorized  use  to  take  nonuse.  There  is 
no  opportunity  to  conduct  the  collection 
less  fi«quently  and  collect  user  fees  as 
required  by  law. 

"This  information  collection  is 
consistent  with  guidelines  in  5  CFR 
1320.6  without  which  the  BLM  would 
not  be  able  to  administer  the  PubUc 
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Land  Laws.  There  are  no  assurances  of 
confidentiality  but  the  Privacy  Act 
Notice  is  provided  to  inform  the 
applicants  of  the  uses  to  be  made. 

The  annual  cost  to  the  Government  is 
estimated  to  be  $120,000  based  on 
$10,000  for  forms  and  processing  and 
$110,000  to  review  returned 
applications  at  $20  per  hour.  Annual 
costs  to  the  respondents  is  estimated  at 
$40,000  based  on  $20  per  hour  to 
prepare  the  forms. 

The  respondents  spend  an  average  of 
20  minutes  (0.333  hours)  to  review, 
check  records,  make  changes  and  sign, 
resulting  in  2.000  burden  hours  based 
on  approximately  6,000  forms  that  are 
submitted  for  BLM's  consideration 
annually.  Response  time  has  been 
estimated  from  those  respondents  who 
have  completed  the  form  in  the 
presence  of  BLM  employees. 

All  responses  to  this  notice  will  be 
summarized  and  included  in  the  request 
for  Office  of  Management  and  Budget 
approval.  All  comments  will  also 
become  a  matter  of  public  record. 

Dated:  October  8, 1998. 
Shirlean  Baehir, 

Acting  Bureau  of  Land  Management 
Information  Clearance  Officer. 
IFR  Doc.  98-27997  Filed  10-19-98;  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 

ButMu  of  Land  Manegetnant 

IOR-015-«e-1610-00:  QP9-004) 

Emarganqf  Cloaura  of  Public  Lands  to 
Hrawood  QattMring  and  CutUng 

AQBICY:  Lakeview  District,  Bureau  of 
Land  Management,  Interior. 
ACTION:  Emergency  closure  of  public 
lands  to  firewood  gathering  and  cutting. 


SUMMARY:  Notice  is  hereby  given  that 
effective  immediately  all  public  lands  in 
the  Lost  Forest/Sand  Dunes  Area  of 
Critical  Environmental  Concern  (ACEC), 
Lake  County,  Oregon,  as  legally 
described  below  are  closed  to  all 
firewood  gathering  and  cutting: 
T.  25  S..  R.  19  E..  W.  M..  Oregon 

Sec.  25:  (South  of  BLM  Road  6141-1-00)- 
Sec.  26.  SEV«;  Sec.  34:  All.  Except  the  ' 
N'/i  N»/i.  Sec  35:  All,  Except  SWV,  SEV* 
E'/i  SWV«;  Sec.  36:  NEV«.  and  the  NEV« 
SEV«. 
T.  25  S..  R  20  E..  W.  M..  Oregon 
Sec  20:  S'/.  SE'A.  SEV«  SWV«;  Sec.  21: 
S'/.;  Sec  22:  S'/4.  NE'/.,  SV.  NfW'/i;  Sec 
23:  All;  Sec  24:  (South  and  West  of  BLM 
Road  6121-0-00):  Sees.  25,  26.  27.  28 
29,  30:  All;  Sec.  31:  All.  Except  Lot  4; 
Sec*.  32,  33.  34,  35,  36:  All. 
T.  25  S.,  R  21  E.,  W.  M..  Or^on 


Sec.  19,  30.  and  31:  (South  and  West  of 
BLM  Road  6121-0-00). 
T.  26  S.,  R.  19  E..  W.  M.,  Oregon 

Sec.  1:  All.  Except  Lots  4  and  5;  Sec.  2:  All; 
Sec.  3:  Lots  1.  2.  and  3,  SEV«  NE'/..  SE'/i 
SWV«,  S«/i  SEV«:  Sec.  7:  S'/i  SEV«.  NEV* 
SE'/.;  Sec.  8:  All,  Except  the  NV2  N>/i; 
Sec.  9:  All,  Except  the  NWV*  NfE'A.  N'/i 
NWV«;  Sees.  10, 11, 12, 13, 14, 15.  and 
17:  All;  Sec.  18:  El/3;  Sees.  21.  22.  23. 
and  24:  Ail. 

T.  26  S..  R.  20  E.,  W.  M.,  Oregon 
Sees.  1,  2,  3,  4  and  5:  All;  Sec.  6:  All, 
Except  Lots  4  and  5;  Sees.  7.  8,  9,  16. 17 
and  18:  All;  See.  19:  All,  Except  E'/i 
SEV«. 

T.  26  S.,  R.  21  E..  W.  M.,  Oregon 
Sec.  6:  (West  of  BLM  Road  6121-0-00). 
The  purpose  of  this  closure  is  to 

protect  a  designated  ACEC.  The 

authority  for  this  closure  is  43  CFR 

1610.7-2  and  8364.1 

DATES:  This  closure  will  take  effect 

immediately  and  remain  in  effect  until 

a  Supplemental  Rule  has  been 

implemented  by  the  Lakeview  Resource 

Area. 

PENALTIES:  Violation  of  this  closure  is 
punishable  by  a  fine  not  to  exceed 
$100,000  and/or  imprisonment  not  to 
exceed  12  months.  Authority  for  this 
penalty  is  found  in  43  CFR  8360.0-7 
FOR  FURTHER  INFORMATION  CONTACT: 
Scott  R.  Florence,  Manager,  Lakeview 
Resource  Area.  PO  Box  151.  Lakeview. 
OR  97639,  or  telephone  (541)  947-2177. 

Dated:  October  7, 1998. 
Scott  R.  Florance. 

Area  Manager,  Lakeview  Resource  Area. 
IFR  Doc.  98-27999  Filed  10-19-98;  8:45  am] 

MUMQ  COOK  4»ie-a3-P 


DEPARTMENT  OF  THE  INTERIOR 

BufMu  of  Land  Managamant 
[OR-01S-M-161(M)0:  QPS-OOS] 

Pronghom  ACEC  Subcommitlaa  of  ttia 
Southeast  Oregon  Raaource  Advisory 
Council  ' 

AGENCY:  Lakeview  District,  Bureau  of 
Land  Management.  Interior. 
ACTION:  Meeting  Notice,  Pronghom 
ACEC  Subcommittee  of  the  Southeast 
Oregon  Resource  Advisory  Council. 


summary:  The  Pronghom  ACEC 
Subcommittee  of  the  Southeast  Oregon 
Resource  Advisory  Council  is  scheduled 
to  meet  to  discuss  and  tour  the  proposed 
Pronghom  ACEC  area.  The  meeting  will 
start  at  the  Lakeview  District  BLM 
Office  on  October  28th  at  8  am.  The 
field  tour  will  occur  on  the  aftemoon  of 
October  28th  and  most  of  the  29th. 
DATES:  October  28-29. 1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sonya  Hickman,  BLM.  Lakeview 


Federal  Register/Vol.  63.  No.  202/Tuesday.  October  20.  1998/Notices 


56043 


District.  P.O.  Box  151.  Lakeview.  OR 
97630  (Telephone  541-947-2177). 

Dated:  October  7, 1998. 
Scott  R.  Fknnoe, 

Area  Manager,  Lakeview  District  Manager. 
(FR  Doc.  98-27998  Filed  10-19-98;  8:45  am] 
■UMQ  COOC  4310-33-^ 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Servica 

Notica  of  Availability.  Environmantal 
Asaaasmant  of  Impacts  Aaaodatad 
With  Accaaa  to  a  Mining  Claim  Outside 
Joaltua  Traa  National  Parti 

MTROOUCnON:  Notice  is  hereby  given  in 
accordance  with  section  9.17  (a)  of  Title 
36  of  the  Code  of  Federal  Regulations. 
Part  9,  Subpart  A.  that  the  National  Park 
Service  has  received  from  the  "First 
Class  Miners  Club"  a  proposed  Plan  of 
Operations  for  access  through  the  parit 
to  miP'"6  claims  outside  the  paA. 
summary:  The  group  proposes  100 
personal  vehicle  trips  per  year  on  park 
sur&ced  and  unsur&ced  roads. 

The  National  Park  Service  has 
conducted  an  Environmental 
Assessment  of  the  potential  impac^  of 
the  proposed  operation  on  vegetation, 
wildlife,  air.  water,  cultural  and  scenery 
resources. 

SUPPLBCNTARY  MFORMATKM:  Copies  of 
the  Environmental  Assessment,  and 
proposed  Plan  are  available  upon 
request  &t>m:  Superintendent.  Joshua 
Tree  National  Park.  74485  National  Park 
Drive.  Twrentynine  Palms.  California. 
92277. 

Dated:  October  7, 1998. 
Cairis  HoDNck, 

Resource  Management  Specialist. 
(FR  Doc  98-28021  Filed  10-1^-98;  8:45  am] 
■UMO  COOE  431«-4»-» 


Clearance  information  must  be  received 
by  October  28. 1998. 

Inquiries  may  be  made  by  calling  the 
Committee  for  the  Preservation  of  the 
White  House  between  9  a.m.  and  4  p.m.. 
weekdays  at  (202)  619-6344.  Written 
comments  may  be  sent  to  the  Executive 
Secretary.  Committee  for  the 
Preservation  of  the  White  House.  1100 
Ohio  Drive.  SW.  Washington,  DC  20242. 
Dated:  October  5. 1998. 

Janes  L  Md>aaieL 

Executive  Secretary.  Committee  for  the 

Preservation  of  the  White  House. 

IFR  Doc.  98-28019  Filed  10-l»-98;  8:45  am] 

MLUNQ  OOK  431»-9S-M 


DEPARTMENT  OF  THE  INTERIOR 

National  Parti  Sarvlca 

Meeting:  Commitlae  for  ttie 
Preaarvation  of  the  White  Houaa 

In  compliance  with  the  Federal 
Advisory  Committee  Act,  notice  is 
hereby  given  of  a  meeting  of  the 
Committee  for  the  Preservation  of  the 
White  House.  The  meeting  will  be  held 
at  the  Old  ExecuUve  Office  Building. 
Washington.  DC  at  9  a.m..  Friday. 
November  6. 1998.  It  is  expected  that 
the  agenda  will  include  policies,  goals 
and  long  range  plans.  The  meeting  will 
be  open,  but  subject  to  appointment  and 
security  clearance  requirements. 


DEPARTMENT  OF  THE  INTERIOR 

National  Parti  Service 

Announcement  of  Sulwistence 
Reaource  Commisalon  Maedng 

summary:  The  Superintendent  of 
Wrangell-St  Elias  National  Park  and 
Preserve  and  the  Chairperson  of  the 
Subsistence  Resource  Commission  for 
Wrangell-St.  Elias  National  Park 
announce  a  forthcoming  meeting  of  the 
Wrangell-St.  Elias  National  Park 
Subsistence  Resovirce  Commission.  The 
following  agenda  items  mtHI  be 
discussed: 

(1)  Call  to  Order  (Chairman). 

(2)  Roll  Call;  Confirmation  of 
Quorum. 

(3)  Introduction  of  Commission 
meinbers  and  guests. 

(4)  Review  Agenda 

(5)  Superintendent's  welcome  and 
review  of  the  Commission  purpose. 

(6)  Commission  membership  status. 

(7)  Public  and  other  agency 
comments. 

(8)  Review  and  approval  of  minutes 
from  April  6-7. 1998  meeting. 

(9)  Report  on  October  1998  Chair 
Woriuhop. 

(10)  Sujierintendent's  report: 
Wrangell-St.  Elias  National  Park  and 
Preserve  Chief  of  Resources.  Chief 
Ranger,  and  Chief  of  Interpretation 
positions. 

(11)  Wrangell-St  Elias  National  Park 
and  Preserve  staff  reports. 

a.  Mentasta  Herd  update. 

b.  Response  to  Jack  Hession  Sierra 
Club  letter. 

c.  Response  to  Tom  Carpenter 
Cordova  letter. 

d.  Status  of  Malaspina  Forelands  ATV 
study  project. 

(12)  Old  business: 

a.  Status  of  Environmental 
Assessment/rulemaking  to  add 
Northway.  Tetlin.  Tanacross,  and  Dot 
Lake  as  resident  zone  communities. 


b.  Subsistence  Hunting  Program 
Recommendation  97-01  (establish 
minimiini  residency  requirement  for 
resident  zone  communities). 

c  Status  rejMrt  on  draft  subsistence 
plan,  hunt  maps,  and  subsistence 
brochure  for  Wrangell-St.  Elias  National 
Parii  and  Preserve. 

d.  Status  report  on  inclusion  of  Healy 
J^Vp  as  a  resident  zone  community. 

e.  Review  National  Park  Service 
response  to  Carl  Morgan/Western 
Interior  Regional  Advisory  Council 
request  for  customary  trade  and 
trapping  regulation  changes. 

f  Status  repOTt  on  Hunting  Plan 
Recommendations  9&-1  and  9&-2 
(requesting  a  fall  subsistence  waterfowl 
season  and  authorization  to  take  spring/ 
summer  migratory  birds  and  eggs  in 
Wrangell-St.  Elias  National  Parii 
response  to  Eastern  Interior  inquiry). 

(13)  New  Business: 

a.  Inclusion  of  four  wheeler's  in  draft 
subsistence  plan  (Chapter  5: 


>). 


Maintenance  of  park  lands  (cleanup 

of  anUers  and  homs). 
c  Federal  Subsistence  Program 

update.  ^    „  J     1 

(1)  Review  actions  taken  by  Federal 
Subsistence  Board  during  Spring  1998 
meeting  on  Federal  Subsistence  Program 
1998-99  proposed  regulation  changes- 

(2)  Federal  Subsistence  Board  Task 
Group  request  fm  customary  and 
traditional  process. 

(3)  Review  National  Park  Service 
response  to  Dan  O'Connor  letter  (status 
on  individual  customary  and 
traditional). 

(4)  Review  1999-2000  Federal 
Subsistence  Board  proposals  for  Units  5, 
6, 11. 12.  and  13. 

d.  Update  on  federal  fish 
management. 

(14)  Public  and  other  agency 
comments. 

(15)  Subsistence  Resource 
Commissicm  worit  sessicm  to  develop 
proposals  and  finalize 
recommendations. 

(16)  Set  time  and  place  of  next 
Subsistence  Resource  Commission 

meeting.  ~ 

( 1 7)  Ad joura  meeting. 

DATES:  The  meeting  will  begin  at  1  p.m. 
on  Tuesday.  November  17. 1998.  and 
conclude  at  approximately  9  pm.  The 
meeting  will  reconvene  at  9  a.m.  on 
Wednesday.  November  18. 1998.  and 
adjourn  at  approximately  5  p.m.  The 
meeting  will  adjourn  earlier  if  the 
agenda  items  are  completed. 
LOCATION:  The  meeting  location  is: 
GuDcana  Community  Hall.  Gulkana. 
Alaska. 

FOR  FURTHER  aiFOHMATlON  CONTACT, 
jcmathan  B.  Jarvis.  Superintendent. 
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Wrangell-St.  Elias  National  Park  and 
Preserve,  P.O.  Box  439,  Copper  Center, 
Alaska  99573.  Phone  (907)  822-5234. 
SUPPI^MENTARV  MFORMATION:  The 
Subsistence  Resource  Commissions  are 
authorized  under  Title  VIII,  Section  808 
of  the  Alaska  National  Interest  Lands 
Conservation  Act,  Pub.  L  96-487,  and 
operate  in  accordance  with  the 
provisions  of  the  Federal  Advisory 
Committees  Act. 
Robut  O.  B«1iM. 
Begional  Director. 

IFR  Doc  08-2S020  Filed  10-l»-98;  8:45  am) 
MUMO  0001  4ai«-7»^ 


DEPARTMENT  OF  THE  INTERIOR 

NMonal  Parte  Service 

Natlofial  Ragiatar  of  HMortc  Plaoaa: 
Notification  of  Pending  Nomlnattona 

Nominations  for  the  following 
properties  being  considered  fbrlisting 
in  the  National  Register  were  received 
by  the  National  Park  Service  before 
October  10, 1908.  Pursuant  to  section 
60.13  of  36  CFR  Part  60  written 
comments  concerning  the  significance 
of  these  properties  luider  the  Natiooal 
Register  criteria  for  evaluation  may  be 
forwarded  to  the  National  Register, 
National  PaA  Service.  1840  C  St.  NW, 
NC400,  Washingtcm.  DC  20240.  Written 
comments  should  be  submitted  by 
November  4, 1008. 
Carol  D.  SbuU. 

Kaepm  of  the  National  Roister. 
COLORADO 

Weld  County 

Otteaen  Grain  Company  Feed  Mill, 

815  7th  ST., 

Fort  Lupton,  08001320 
FLORIDA 

Hernando  County 

Saxon.  Frank,  House. 

200  Saxon  Ave., 

Brooksville,  98001321 
IOWA 

Cedar  Coimty 

Hotel  Tipton. 

524-527  Cedar  St.. 

Tipton,  98001328 

Cerro  Gordo  County 

Parker's  Opera  House. 

23  N.  Federal  Ave., 

Mason  City,  98001325 

Linn  County 

Consistory  Building  No.  2, 

616  "A"  Ave.  NE. 

Cedar  Rapids.  98001327 

Polk  County 

Benham,  F.  A..  House 

(Towards  a  Greater  Des  Moines  MPS) 

716  19th.  St.. 

Des  Moines.  98001326 

Savery  Hotel. 


401  Locust  St.. 

Des  Moines,  98001324 

Woodbury  County 

St.  Boniface  Historic  District. 

703  W.  5th  St..  515  Cook  St..  700  W. 

6th  St.. 
Sioux  City,  98001322 
Wright  County 
Fillmore  Block, 
Jet.  of  Ellsworth  and  Garfield. 
Dows.  08001323 
KANSAS 
Shawnee  County 
Ross  Row  Houses. 

513.  515,  517.  517»/j,  510.  521  Van 

Buren  St.. 
Topeka,  08001320 
MASSACHUSETTS 
Suffolk  County 
Roslindale  Baptist  Church. 
52  Cummins  Hwy.. 
Boston.  08001330 
Worcester  County 
Warren.  Jonah.  House. 
64  Warren  St.. 
Westborough.  08001331 
MISSISSIPPI 
Bolivar  County 
Downtown  Cleveland  Historic 

District. 
Roughly  bounded  by,  Bolivar  Ave..  1 
bUL  N  of  First  St..  Commerce  Ave., 
and  Collins  St., 
Qeveland,  08001332 
Copiah  County 
Hazlehurst  Historic  District 
(Copiah  County  MPS) 
Roujghly  bounded  by  S.  Extension, 
Geofgetown,  Gallatin,  and 
Monticello  Sts.. 
Hazlehurst.  08001336 
Madison  County 
Canton  High  School. 
3380  N.  Uberty  St.. 
Canton,  08001334 
Marion  County 
Lampton — Thompson — Botune 

House. 
423  Church  St.. 
Columbia.  08001335 
Prentiss  County 
Downtown  Booneville  Historic 

District. 
Roughly  bounded  by  Church.  College. 
Court.  First.  Hotel.  Main.  Market 
and  Mill  Sts.. 
Bcvjneville,  98001337 
Winston  County 
Legion  State  Park 
(State  Parks  in  Mississippi  built  by 

the  CCC  MPS) 
635  Legion  State  Park  Rd., 
Louisville,  98001333 
MONTANA 
Blaine  County 

Scherlie,  Anna.  Homestead  Shack. 
MT  241,  S.  of  the  Canadian  border, 
Tiuner  vicinity,  98001338 
Broadwater  County 


St.  Joseph's  Catholic  Mission  Church. 

3497  MT  284. 

Townsend  vicinity  .08001339 

Gallatin  County 

Airway  Radio  Station. 

Pogreba  Field— Three  Forks  Airport. 

Three  Forks  vicinity.  98001340 
NEW  YORK 

Herkimer  County 

Bowen.  Benjamin.  House, 

7482  Main  St.. 

Newport.  98001342 

Orange  Cotmty 

Clark.  Hulet.  Farmstead. 

207  S.  Plank  Rd., 
Westtown.  08001343 
NORTH  DAKOTA 
Cavalier  Coimty 
Roxy  Theatre.    . 
714  Third  St.. 

Langdon  vicinity.  08001341 
TEXAS 
Harris  Coimty 
Sessums— James  House. 
3802  Spencer. 
Houston.  08001344 
Lavaca  County 
Baker  House. 
211  Pecan  St., 
Yoakum,  98001345 
(FR  Doc.  ee-26110  FUed  10-19-M;  S:4S  am) 


DEPARTMENT  OF  THE  INTERIOR 

•uraau  of  Roclamation 

OuartBfly  tMua  Report  of  Waier 
•orvtoo  Id  Repayment  Contract 


AOMCV:  Bureau  of  Reclamation, 

Interior. 

ACTION:  Notice. 


SUMMARY:  Notice  is  hereby  given  of 
propoeed  contractual  actions  that  are 
new,  modified,  discontinued,  or 
completed  since  the  last  publication  of 
this  notice  on  July  27, 1008.  The  January 
27. 1008,  (63  FR  3013),  notice  should  be 
used  as  a  refiarenoe  point  to  identify 
changes.  This  notice  is  one  of  a  variety 
of  means  used  to  inform  the  public 
about  proposed  contractual  actions  for 
capital  recovery  and  management  of 
project  resources  and  facilities. 
Additional  Bureau  of  Reclamation 
(Reclamation)  announcements  of 
individual  contract  actions  may  be 
published  in  the  Federal  Register  and  in 
newspapers  of  general  circulation  in  the 
areas  determined  by  Reclamation  to  be 
affected  by  the  proposed  action. 
Announcements  may  be  in  the  form  of 
news  releases,  legal  notices,  official 
letters,  memorandums,  or  other  forms  of 
written  material.  Meetings,  workshops, 
and/or  hearings  may  also  be  used,  as 
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appropriate,  to  provide  local  publicity. 
The  public  participation  proosdures  do 
not  apply  to  proposed  contracts  for  sale 
of  surplus  or  interim  irrigation  water  for 
a  term  of  1  year  or  less.  Either  of  the 
contracting  parties  may  invite  the  public 
to  observe  contract  proceedings.  All 
public  participation  procedures  will  be 
coordinated  with  those  involved  in 
complying  with  the  National 
Environmental  PoUcy  Act. 
ADDRESSES:  The  identity  of  the 
approving  officer  and  other  information 
pertaining  to  a  specific  contract 
proposal  may  be  obtained  by  calling  or 
vniting  the  appropriate  regional  office  at 
the  address  and  telephone  number  given 
for  each  region  in  the  supplementary 
information. 

FOR  FURTHER  WFORMATIOM  CONTACT: 
Alonzo  Knapp.  Manager.  Reclamation 
Law.  Contracts,  and  Repayment  Office. 
Bureau  of  Reclamation.  PO  Box  25007, 
Denver,  Colorado  80225-0007; 
telephone  303-445-2880. 
SUPPI^MBITARY  MFORMAT10N:  Pursuant 
to  section  226  of  the  Reclamation 
Reform  Act  of  1082  (96  Stat.  1273)  and 
43  CFR  426.20  of  the  rules  and 
regulations  published  in  52  FR  11954, 
Apr.  13, 1087,  Reclamation  Mrill  publish 
notice  of  the  proposed  or  amendatory 
contract  actions  for  any  contract  for  the 
delivery  of  project  water  for  authorized 
uses  in  newspapers  of  general 
circulation  in  the  affectiBd  area  at  least 
60  days  prior  to  contract  execution. 
Pursuant  to  the  "Final  Revised  Public 
Participation  Procedures"  for  water 
resource-related  contract  negotiations. 
pubUshed  in  47  FR  7763,  FA.  22. 1082. 
a  tabulation  is  provided  of  all  proposed 
contractual  actions  in  each  of  the  five 
Reclamation  regions.  Each  proposed 
action  is.  or  is  expected  to  be,  in  some 
stage  of  the  contract  negotiation  process 
in  1998.  When  contract  negotiations  are 
completed,  and  prior  to  execution,  each 
proposed  contract  form  must  be 
approved  l^  the  Secretary  of  the 
Interior,  or  pursuant  to  delegated  or 
redelegated  authority,  the  Commissioner 
of  Reclamation  or  one  of  the  regional 
directors.  In  some  instances, 
congressional  review  and  approval  of  a 
report,  water  rate,  or  other  terms  and 
conditions  of  the  contract  may  be 

involved. 

Public  participation  in  and  receipt  ot 
comments  on  contract  proposals  will  be 
facilitated  by  adherence  to  the  following 
procedures: 

1.  Only  persons  authorized  to  act  on 
behalf  of  the  contracting  entities  may 
negotiate  the  terms  and  conditions  of  a 
specific  contract  proposal. 

2.  Advance  notice  of  meetings  or 
hearings  will  be  furnished  to  those 


parties  that  have  made  a  timely  written 
request  for  such  notice  to  the 
appropriate  regional  or  project  office  of 
Reclamation. 

3.  Written  correspondence  regarding 
proposed  contracts  may  be  made 
available  to  the  general  public  pursuant 
to  the  terms  and  procedures  of  the 
Freedom  of  Information  Act  (80  Stat. 
383).  as  amended. 

4.  Written  comments  on  a  proposed 
contract  or  contract  action  must  be 
submitted  to  the  appropriate  regional 
officials  at  the  locations  and  within  the 
time  limits  set  forth  in  the  advance 
public  notices. 

5.  All  written  comments  received  and 
testimony  presented  at  any  public 
hearings  vnH  be  reviewed  and 
summarized  by  the  appropriate  regional 
office  for  use  by  the  contract  approving 
authority. 

6.  Copies  of  specific  proposed 
contracts  may  be  obtained  from  the 
appropriate  regional  director  or  his 
designated  public  contact  as  they 
become  available  for  review  and 
comment. 

7.  In  the  event  modifications  are  made 
in  the  form  of  a  proposed  contract,  the 
appropriate  regional  director  shall 
determine  whether  repubUcation  of  the 
notice  and/or  extension  of  the  comment 
period  is  necessary. 

Factras  considered  in  making  such  a 
determination  shall  include,  but  are  not 
Umited  to:  (i)  The  significance  of  the 
modification,  and  (ii)  the  degree  of 
public  interest  which  has  been 
expressed  over  the  course  of  the 
negotiations.  As  a  minimum,  the 
regional  director  shall  furnish  revised 
contracts  to  all  parties  who  requwted 
the  contract  in  response  to  the  initial 
pubUc  notice. 


Aaonym  Definitions  Used  Herein 

(BCP)    Boulder  Canyon  Project 
(CAP)    Central  Arizcma  Project 
(CUP)    Central  Utah  Project 
(CVP)    Central  Valley  Project 
(CRSP)    Colorado  River  Storage  Project 
(IMtMC)    Drainage  and  Minor 

Construction 
(FR)    Federal  Registw 
(IDD)    Irrigation  and  Drainage  District 
(ID)    Irrigation  District 
(MftI)    Municipal  and  Industrial 
(QkM)    Operation  and  Maintenance 
(P-SMBP)    Pick-Sloan  Missouri  Basin 

Program 
(R&B)    Rehabihtation  and  Betterment 
(PPR)    Present  Perfected  Right 
(RRA)    Reclamation  Reform  Act 
(NEPA)    National  Environmental  Policy 

Act 
(SOD)    Safety  of  Dams 
(SRPA)    Small  Reclamation  Projects 

Act 


(WCUA)    Water  Conservation  and 

Utilization  Act 
(WD)    Water  District 

Pacific  Northtvest  Region:  Bureau  of 
Reclamation,  1150  North  Curtis  Road, 
Boise,  Idaho  83706-1234.  telephone 
206-378-5346.  Completed  contract 

actions: 

10.  Lewiston  Orchards  ID.  Lewiston 
Orchards  Project.  Idaho:  Repayment 
contract  for  reimbursable  cost  of  dam 
safety  repairs  to  Reservoir  "A."  Contract 
was  executed  September  29. 1098. 

Discontinued  contract  actions: 

6.  Douglas  County,  Milltown  Hill 
Project.  Oregon:  SRPA  loan  repaymoit 
contract;  proposed  combination  loan 
and  grant  obligation  of  approximately 
$31  miUion.  Douglas  County 
Commissioners  have  tabled  the  project 
due  to  environmental  considerations. 

Mid-Pacific  R^on:  Bureau  of 
RedamatioD.  2800  Cottage  Way. 
Sacramento,  California  05825-1808, 
telephone  916-979-2401. 
)4ew  contract  actions: 

31.  Solano  County  Water  Agency  and 
Solano  ID.  Solano  Project.  CalifomU: 
Contract  to  transfer  responsibility  for 
OftM  of  Monticello  Dam.  Putah 
Diversion  Dam.  Putah  South  CanaL 
Headworks  of  Putah  South  Canal,  and 
Parshall  Flume  at  Milepost  0.18  of 
Putah  South  Canal  to  Solano  ID  and 
provide  that  the  Solano  County  Water 
Agency  shall  provide  the  funds 
necessary  for  O&M  of  the  faciUties. 

32.  Tuolumme  UtiUty  District 
(formerly  Tuolumne  Regional  WD). 
CVP.  California:  Watw  service  contract 
for  up  to  9.000  acre-feet  from  New 
Melones  Reservoir. 

33.  Reno.  Sparks,  Washoe  County. 
State  of  Nevada,  State  of  California. 
Town  of  Femley,  Nevada,  Truckee- 
Carson  ID.  and  any  other  local  interest 
or  Native-American  Tribal  interest,  who 
may  have  negotiated  rights  under  Public 
Law  101-618;  Nevada  and  California: 
Contract  for  the  storage  of  non-Federal 
water  in  Truckee  River  reservoirs  as 
authorized  by  PubUc  Uw  101-618  and 
consistent  with  the  terms  aiMl 
conditions  of  the  proposed  Truckee 
River  Operating  Agreement. 

Modified  contract  actions: 
8.  Sutter  Extension  WD.  Biggs- West 
Gridley  WD.  Buena  Vista  Water  Storage 
District,  and  the  State  of  California 
Department  of  Water  Resources.  CVP, 
Cahfomia:  Pursuant  to  PubUc  Law  102- 
575,  conveyance  agreements  for  the 
purpose  of  wheeUng  refuge  water 
supplies  and  funding  District  faciUty 
improvements  and  exchange  agreements 
to  provide  water  for  refuge  and  private 
w^lands. 

23.  Sierra  Pacific  Power  Company  and 
Washoe  County  Water  Conservation 
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District.  Washoe  and  Truckee  Storage 
Projects,  Nevada  and  California: 
Contract  for  the  storage  of  non- Federal 
water  in  Truckee  River  reservoirs  as 
authorized  by  Pub.  L.  101-618  and 
consistent  with  the  terms  And 
conditions  of  the  proposed  Truckee 
River  Operating  Agreement. 
Completed  contract  actions: 
8.  Sutter  Extension  WD.  Biggs-West 
Gridley  WD,  Buena  Vista  Water  Storage 
District,  and  the  State  of  CaUfomia 
Department  of  Water  Resources,  CVP, 
California:  Pursuant  to  Pub.  L  102-575, 
conveyance  agreements  for  the  purpose 
of  wheeling  refuge  water  supplies  and 
funding  District  facility  improvements 
and  exchange  agreements  to  provide 
water  for  refuge  and  private  wetlands. 
Two  agreements  with  Glenn-Colusa  ID 
executed  on  September  30.  1998  (no. 
1425-98-FC-20-17630  for  construction 
improvements  to  Glenn-Colusa  ID's 
facilities  and  no.  1425-98-FC-20-17620 
for  a  50-year  wheeling  agreement). 

Lower  Colorado  Region:  Bureau  of 
Reclamation.  PO  Box  61470  (Nevada 
Highway  and  Park  Street),  Boulder  City. 
Nevada  89006-1470,  telephone  702- 
293;8536. 
New  contract  actions: 

57.  McMicken  ID.  CAP.  Arizona: 
Assignment  of  486  acre- feet  of  M&I 
water  to  the  City  of  Peoria. 

58.  ASARCO  INC..  CAP,  Arizona: 
Amendment  to  extend  deadline  for 
giving  Notice  of  Termination  on 
exchange  subcontract. 

59.  BHP  Copper.  Inc..  CAP.  Arizona: 
Amendment  to  extend  deadline  for 
giving  Notice  of  Termination  on 
exchange  subcontract. 

60.  Cyprus  Miami  Mining 
Corporation,  CAP,  Arizona:  Amendment 
to  extend  deadline  for  giving  Notice  of 
Termination  on  exchange  subcontract. 

61.  San  Carlos- Apache  Tribe,  CAP. 
Arizona:  Agreement  among  the  United 
States,  San  Carlos-Apache  Tribe,  Salt 
River  Project  Agricultural  Improvement 
and  Power  District,  and  Salt  River 
Valley  Water  Users'  Association  for 
exchange  of  up  to  14,000  acre-feet  of 
Black  River  Water  for  CAP  water. 

62.  San  Carlos-Apache  Tribe,  CAP. 
Arizona:  Agreement  among  the  United 
States.  San  Carlos-Apache  Tribe,  and 
Phelps  Dodge  Corporation  for  the  lease 
of  Black  River  water. 

63.  San  Carlos  Apache  Tribe.  CAP. 
Arizona:  Amendatory  contract  to 
increase  the  Tribe  s  CAP  water 
entitlement  pursuant  to  the  San  Carlos 
Apache  Tribe  Water  Rights  Settlement 
Act. 

64.  United  States.  BCP.  California/ 
Arizona:  Contracts  to  store  water  from 
the  Colorado  River  and  other  sources  for 
future  Federal  purposes. 
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Modified  contract  actions: 
4.  Brooke  Water  Co..  Havasu  Water 
Co..  City  of  Quartzsite,  and  Arizona 
State  Land  Department,  BCP,  Arizona: 
Contracts  for  additional  M&I  allocations 
of  Colorado  River  water  to  entities 
located  along  the  Colorado  River  in 
Arizona  for  up  to  2,657  acre-feet  per 
year  as  recommended  by  the  Arizona 
Department  of  Water  Resources. 
Completed  contract  actions: 
4.  McAllister  Subdivision,  BCP, 
Arizona:  Contract  for  additional  M&I 
allocation  of  Colorado  River  water  for  40 
acre- feet  per  year. 

11.  Windsor  Beach  State  Park,  Lake 
Havasu  Qty,  BCP,  Arizona:  Contract  for 
90  acre-feet  entitlement  to  Colorado 
River  domestic  water. 

20.  Gila  River  Indian  Community, 
CAP,  Arizona:  Master  repayment/O&M 
contract  for  the  CAP-funded  distribution 
system  to  serve  up  to  approximately 
77,000  acres  of  land. 

45.  Arizona  State  Lands.  CAP. 
Arizona:  Assignment  of  3,900  acre-feet 
of  CAP  water  to  the  City  of  Scottsdale. 

46.  Town  of  Youngstovtm,  CAP, 
Arizona:  Assignment  of  380  acre-feet  of 
CAP  water  to  Sun  City  Water  Co. 

47.  Sun  City  Water  Co..  CAP,  Arizona: 
Assignment  of  9,654  acre-feet  to 
Citizens  Utilities,  Aqua  Fria  Division. 

49.  City  of  Scottsdale,  CAP,  Arizona: 
Assignment  of  3,232  acre-feet  of  CAP 
water  annually  from  Cottonwood  Water 
Works,  Inc..  and  Camp  Verde  Water 
System,  Inc. 

52.  aty  of  Tucson,  CAP,  Arizona: 
Assignment  of  9,500  acre-feet  of  M&I 
water  to  First  Trust  of  Arizona.  > 

53.  First  Trust  of  Arizona.  CAP, 
Arizona:  Partial  assignment  of  8.852 
acre-feet  of  M&I  water  to  Metropolitan 
Domestic  Water  Improvement  District. 

54.  First  Trust  of  Arizona,  CAP. 
Arizona:  Partial  assignment  of  642  acre- 
feet  of  M&I  water  to  Oro  Valley. 

55.  Camp  Verde  Water  System.  CAP. 
Arizona:  Assignment  of  1.443  acre-feet 
of  M&I  water  to  the  City  of  Scottsdale. 

56.  Cottonwood  Water  Works.  Inc.. 
CAP.  Arizona:  Assignment  of  1,789 
acre-feet  of  M&I  water  to  the  City  of 
Scottsdale. 

Upper  Colorado  Region:  Bureau  of 
Reclamation.  125  South  State  Street, 
Room  6107.  Salt  Lake  Qty,  Utah  84138- 
1102,  telephone  801-524-4419. 

New  contract  actions: 

l(i)  Harrison  F.  Russell  and  Patricia  E 
Russell.  Aspinall  Unit.  CRSP,  Colorado: 
Contract  for  1  acre-foot  to  support  an 
augmentation  plan.  Case  No.  97CW39. 
Water  Division  Court  No.  4.  State  of 
Colorado,  to  provide  for  single-family 
residential  well,  including  home,  lawn, 
and  noncommercial  Uvestock  watering 

l(j)  Frank  M.  Cohnan,  Karen  Edstrom, 
William  and  Lorena  Gunn,  Emily 


Vernon,  and  Williams  E.  Williams. 
Aspinall  Unit.  CRSP.  Colorado:  Contract 
for  3  acre-feet  to  support  augmentation 
plans.  Water  Division  Court  No.  4,  State 
of  Colorado,  to  provide  for  single- family 
residential  use,  irrigation,  fire 
protection,  and  livestock  watering. 
Completed  contract  actions: 
1(c)  East  Alum  Creek  Ranch 
Corporation,  Aspinall  Unit,  CRSP. 
Colorado:  Contract  for  23  acre-feet  to 
support  an  augmentation  plan.  Case  No. 
97CW198,  Water  Division  Court  No.  4. 
State  of  Colorado,  to  provide  East  Alum 
Creek  Ranch  Subdivision  with 
domestic,  lawn  irrigation,  pond 
evaporation,  and  livestock  water. 

1(d)  Horizon  Ranch  Corporation. 
Aspinall  Unit,  CRSP,  Colorado:  Contract 
for  4  acre- feet  to  support  an 
augmentation  plan.  Case  No.  97CW201, 
Water  Division  Court  No.  4,  State  of 
Colorado,  to  provide  Horizon  Ranch 
with  domestic,  lawn  irrigation,  pond 
evaporation,  and  livestock  water. 

llg)  TtansColorado  Gas  Transmission 
Company,  Aspinall  Unit,  CRSP. 
Colorado:  One-year  contract  for  15  acre- 
feet  of  water  to  be  used  for  hydrostatic 
testing  of  a  natural  gas  pipeline  and  dust 
abatement  in  construction  area. 

25.  Robbins  Ranches,  Mancos  Project. 
Colorado:  Long-term  contract  for  the 
carriage  of  2.5  cfs  of  water  for  irrigation 
purposes  under  the  authority  of  the 
Warren  Act  of  1911. 

Great  Plains  Region:  Bureau  of 
Reclamation.  PO  Box  36900,  Federal 
Building,  316  North  26th  Street, 
Billings,  Montana  59107-6900, 
telephone  406-247-7730. 
New  contract  actions: 

34.  Canadian  River  Project.  Texas: 
Contract  to  allow  correction  of 
groundwater  source  to  project  pipeline. 
Pending  NEPA  completion  and  Regional 
Director  signature. 

35.  Savage  ID,  P-SMBP:  Contract  with 
district  has  expired.  Preparing  an 
interim  contract  to  continue  ^strict 
operations  until  a  long-term  contract 
can  be  negotiated. 

Modified  contract  actions: 

14.  Northwest  Area  Water  Supply, 
North  Dakota:  Long-term  contract  for 
water  supply  from  Garrison  Diversion 
Unit  facilities.  Negotiations  are  pending. 

15.  Fort  Shaw  and  Greenfields  IDs, 
Sun  River  Project,  Montana:  Contract  for 
SOD  costs  for  repairs  to  Willow  Creek 
Dam.  Greenfields  ED  has  signed  a  1-year 
repayment  contract  for  its  share  of  the 
SOD  costs.  The  basis  of  negotiation  is  in 
the  process  of  being  revised  to  extend 
the  repayment  term. 

Completed  contract  actions: 
30.  Fryingpan-Arkansas  Project, 

Colorado:  Repayment  contract  with 

Southeastern  Colorado  Water 


Federal  Register 


/Vol.  63.  No.  202 /Tuesday.  October  20.  1998 /Notices 


56047 


Conservancy  District  for  repayment  of 
cost  of  SOD  modifications  to  Pueblo 
Dam. 

Dated:  October  13. 1998. 
Wayne  O.DeaMm, 

Deputy  Director,  Program  Analysis  Office. 
IFR  Doc  98-28030  Filed  10-19-98;  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Reclamation 

Arrowrock  Dam  Outlat  Works  , 
Rehabllilatlon.  Boise.  ID 

agency:  Bureau  of  Reclamation, 

Interior. 

ACTION:  Notice  of  intent  to  prepare  an 

environmental  impact  statement. 


SUtMIARY:  Pursuant  to  the  National 
Environmental  Policy  Act  (NEPA)  of 
1969,  as  amended,  the  Bureau  of 
Reclamation  (Reclamation)  intends  to 
prepare  an  environmental  impact 
statement  (EIS)  for  the  proposed 
rehabilitation  of  the  outlet  works  at 
Arrov«rrock  Dam  on  the  Boise  River  near 
Boise.  Idaho.  The  purpose  of  the 
proposed  rehabilitation  is  to  reduce  the 
maintenance  requirements  of  the 
existing  outlet  works,  which  are  past 
their  useful  life,  while  meeting  the 
operational  needs  of  the  dam  for 
irrigation  and  flood  control.  The  current 
proposal  is  to  remove  some  of  the 
existing  outlet  works  and  install  10 
clamshell  gates.  This  work  will  require 
operational  changes  during 
construction,  including  prolonged 
drawdown  of  Arrowrock  Reservoir. 
FOR  FURTHER  ilFORIIATlON  CONTACT: 
Mr.  Steve  Dunn,  telephone  (208)  334- 
9844. 

ADDRESSES:  Bureau  of  Reclamation. 
Snake  River  Area  Office.  214  Broadway 
Avenue.  Boise.  Idaho  83702. 
SUPPLEMENTARY  MF0RMAT10N:  ArroMrrock 
Dam  is  located  on  the  Boise  River,  about 
13  miles  east  of  Boise,  Idaho. 
Reclamation  completed  construction  of 
the  dam  in  1915,  and  at  that  time  it  was 
the  highest  dam  in  the  world.  The 
downstream  face  of  the  dam  was 
resurfaced  and  the  height  was  increased 
by  5  feet  in  1937. 

Arrowrock  Dam  is  one  of  three 
iostream  storage  dams  on  the  Boise 
River.  Anderson  Ranch  Dam  is  located 
upstream  of  Arrowrock  Dam  on  the 
South  Fork  Boise  River,  and  Lucky  Peak 
Dam.  constructed  by  the  U.S.  Army 
Corps  of  Engineers,  is  located  on  the 
Boise  River  downstream  of  Arrowrock 
and  impounds  water  up  against 
Arrowrock  Dam  when  full.  Arrov»rrock 


Reservoir  is  operated  for  irrigation  and 
flood  control  in  combination  with 
Anderson  Ranch  and  Lucky  Peak 
Reservoirs.  In  general,  water  is  stored  in 
Arrowrock  Reservoir  during  the  printer 
and  spring  according  to  predicted  runoff 
and  flood  control  requirements. 
Beginning  in  April  water  is  released  for 
irrigation  from  Arrowrock  and 
Anderson  Ranch  Dams  until  early 
September  when  Lucky  Peak  Reservoir 
is  drafted  to  meet  irrigation  demands. 
Lucky  Peak  water  elevation  is  kept  high 
through  most  of  the  summer  for 
recreation. 

The  ensign  valves  controlling  releases 
from  Arrowrock  Dam  are  the  original 
valves  installed  in  1915.  These  valves 
have  reached  the  end  of  their  useful  life, 
resulting  in  complex  operational  and 
maintenance  concerns.  Most  of  the 
valves  have  been  damaged  through 
prolonged  use,  and  there  is  an 
increasing  need  for  frequent  inspection 
and  repair.  Three  of  the  10  ensign  valves 
in  the  lower  bank  are  no  longer  usable. 

In  order  to  ensure  against 
malfunctioning  valves,  inspection  and 
maintenance  should  be  performed  about 
every  5  years,  which  requires  the 
reservoir  level  to  be  below  the  outlets. 
Under  normal  operations  the  upper  row 
of  ensign  valves  are  out  of  the  water  by 
the  end  of  siunmer  and  easily  accessed. 
However,  in  order  to  dewater  the  lower 
bank  of  valves,  the  sluice  gates  must  be 
used.  There  is  some  concern  about  use 
of  the  sluice  gates  since  they  too  are 
over  80  years  old  and  are  in  need  of 
repair.  If  one  of  the  sluice  gates  were  to 
stick  open,  imcontrolled  releases  from 
Arrowrock  would  occur  which  could 
empty  the  reservoir. 

Tlie  existii^  ensign  valves  also  limit 
Arrowrock  Dam's  operational  flexibility. 
The  lower  bank  of  ensign  valves  cannot 
be  used  imder  high  water  pressure  when 
the  reservoir  is  full.  This  reduces  the 
dam's  capability  to  release  water  for 
flood  control  operations  in  years  with 

high  runoff. 

Reclamation  has  develop|ed  a  proposal 
to  replace  the  10  lower  ensign  valves 
with  "clamshell  gates."  The  clamshell 
gates  would  allow  releases  at  any 
reservofr  level,  providing  more 
operational  flexibility.  The  remaining 
upper  row  of  10  ensign  valves  and  the 
sluice  gates  could  be  abandoned  which 
would  significantly  reduce 
maintenance.  The  clamshell  gates 
would  be  designed  to  allow  inspection 
and  maintenance  v«thout  dewaterine. 

Reclamation  has  studied  several  other 
engineering  alternatives  to  the  proposal 
which  involve  different  configurations 
of  outlet  control  structvues  and 
rehabilitating  the  existing  outlet  vrotks. 
Reclamation  will  also  study  operational 


alternatives  to  be  implemented  during 
the  construction  phase.  Other 
alternatives  to  the  proposal  may  be 
developed  through  the  public  scoping 
process.  It  is  expected  that  the  presence 
of  tiueatened  bull  trout  in  Arrowrock 
Reservoir  and  the  requirements  of  the 
Endangered  Species  Act  may  also 
influence  the  range  of  alternatives.  All 
reasonable  alternatives  which  meet  the 
purpose  and  need  for  the  project  v»rill  be 
evaluated  in  the  EIS. 

Federal,  state  and  local  agencies, 
tribes,  and  the  general  public  are  invited 
to  participate  in  the  HS  process. 
Scoping  meetings  to  obtain  input  about 
concerns  and  issues  associated  with  this 
proposal  wrill  be  held  but  are  not  yet 
scheduled.  Notification  of  meeting  dates 
will  be  provided  in  a  Federal  Register 
notice,  as  well  as  through  local  media. 

Anyone  interested  in  more 
information  concerning  the  EIS  or  who 
has  information  that  may  be  useful  in 
identifying  significant  environmental 
issues,  should  contact  Mr.  Dunn  at  the 
telephone  number  or  address  indicated 
above. 


Dated:  October  14. 1996. 
Staves  LCUik. 

AcUng  Regional  Director.  Pacific  Northwest 
Region. 
(FR  Doc-  98-28031  Filed  10-19-98;  8:45  am) 
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puwrtlglion  No*.  731-TA-T7e-r7»  (Flnain 

Cart^  Praaarved  Mushrooms  From 

ChMa.  Oilna.  Indto.  and  mdoneela; 
Nottca  of  Commiaaion  DatarmliMtton 
to  Conduct  a  Portion  of  the  Hearing  in 


AQENCY:  International  Trade 

Commission. 

ACTION:  Closure  of  a  portion  of  a 

Commissioo  hearing  to  the  public 


SUMMARY:  Upon  request  of  respondents 
Nature's  Farm  Products.  Inc.  and 
Nature's  Fann  Products  (Chile)  S.A. 
(coUecUvely  "NFP"),  the  Commission 
has  determined  to  conduct  a  portion  of 
its  hearing  in  the  above-captioned 
investigations  scheduled  for  October  15, 
1998,  in  camera.  See  Commission  rules 
207.23(d),  201.13(m)  and  201.35(b)(3) 
(19  CFR  §§  207.23(d),  201.13(m)  and 
201.35(b)(3)).  The  remainder  of  the 
hearing  will  be  open  to  the  pubUc.  The 
Commission  has  determined  that  the 
seven-day  advance  notice  of  the  change 
to  a  meeting  was  not  possible.  See 
Commission  rule  201.35(a),  (c)(1)  (19 
CFR  201.35(a),  {c)(l)). 
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FOA  FURTHER  INFORMATION  CONTACT: 
Marc  A.  Bernstein,  OfRce  of  General 
Counsel,  U.S.  International  Trade 
Commission.  500  E  Street,  S.W., 
Washington.  D.C.  20436.  telephone  202- 
205-3087.  e-mail  mbemsteinOusitc.gov. 
Hearing-impaired  individuals  are 
advised  that  information  on  this  matter 
may  be  obtained  by  contacting  the 
Commission's  TDD  terminal  on  202- 
205-1810. 

8UPPL£MENTARY  INFORMATION:  The 

Commission  believes  that  NFP  has 
justified  the  need  for  a  closed  session. 
NFP  seeks  a  closed  session  to  provide  a 
full  discussion  of  NFP's  relationships 
with  its  customers'  and  these  customers' 
specific  buying  habits.  Because  such 
discussions  will  necessitate  2  disclosure 
of  business  proprietary  information 
(BPI).  they  can  only  occur  if  a  portion 
of  the  hearing  is  held  in  camera.  In 
making  this  decision,  the  Commission 
nevertheless  reafflrms  its  belief  that 
whenever  possible  its  business  should 
be  conducted  in  public. 

The  hearing  will  include  the  usual 
public  presentations  by  petitioners  and 
by  respondents,  with  questions  from  the 
Commission.  In  addition,  the  hearing 
will  include  an  in  camera  session  for  a 
confidential  presentation  by 
respondents  and  for  questions  from  the 
Commission  relating  to  the  BPI. 
followed  by  an  in  camera  rebuttal 
presentation  by  petitioners.  For  any  in 
camera  session  the  room  will  be  cleared 
of  all  persons  except  those  who  have 
been  granted  access  to  BPI  under  a 
Commission  administrative  protective 
order  (APO)  and  are  included  on  the 
Commission's  APO  service  list  in  this 
investigation.  See  19  CFR  §201. 35(b)(1). 
(2).  The  time  for  the  parties' 
presentations  and  rebuttals  in  the  in 
camera  session  will  be  taken  from  their 
respective  overall  allotments  for  the 
hearing.  All  persons  planning  to  attend 
the  in  camera  portions  of  the  hearing 
should  be  prepared  to  present  proper 
identification. 

Authority:  The  General  Counsel  has 
certified,  pursuant  to  Cominission  Rule 
201.39  (19  CFR  201.39)  that,  in  her  opinion, 
a  portion  of  the  Commission's  hearing  in 
Certain  Preserved  Mushrooms  from  Chile, 
China,  India,  and  Indonesia.  Inv.  Nos.  731- 
TA-776-779  (Final),  may  tw  closed  to  the 
public  to  prevent  the  disclosure  of  BPI. 

By  order  of  the  Commission. 

Issued:  October  14,  1998. 
Donaa  R.  Koehnlce. 
Secretary. 

|FR  Doc.  9»-28072  Filed  10-19-98;  8:45  am] 
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INTERNATIONAL  TRADE 
COMMISSION 

PnvMUgatlon  Na  AA1921-111  (Rm(«w)] 

Roller  Chain  From  Japan;  Antidumping 
Duty  Order 

aqbicy:  International  Trade 

Commission. 

ACTION:  Notice  of  Commission  decision 

to  conduct  a  fiiU  five-year  review 

concerning  the  antidumping  duty  order 

on  roller  chain  from  Japan. 

SUMMARY:  On  October  8. 1998,  the 
Commission  determined  that  a  full 
review  pursuant  to  section  751(c)(5)  of 
the  Tariff  Act  of  1930  (19  U.S.C. 
1675(c)(5))  should  proceed  in  the 
subject  five-year  review.  The 
Commission  ruled  that  interested  party 
responses  to  the  notice  of  institution  (63 
F.R.  36440.  July  6,  1998)  are  adequate.' 
Accordingly,  the  Commission  hereby 
gives  notice  of  a  full  review  to 
determine  whether  revocation  of  the 
antidumping  duty  order  on  roller  chain 
from  Japan  would  be  likely  to  lead  to 
continuation  or  reciurence  of  material 
injury.  A  schedule  for  the  review  will  be 
established  and  announced  at  a  later 
date. 

For  further  information  concerning 
the  conduct  of  this  review  and  rules  of 
general  application,  consult  the 
Commission's  Rules  of  Practice  and 
Procedure,  part  201.  subparts  A  through 
E  (19  CFR  part  201).  and  part  207. 
subparts  A.  D.  E.  and  F  (19  CFR  part 
207).  Recent  amendments  to  the  Rules 
of  Practice  and  Prtx:edure  pertinent  to 
five-year  reviews,  including  the  text  of 
subpart  F  of  part  207.  are  published  at 
63  FR  30599.  June  5.  1998.  and  may  be 
downloaded  from  the  Commission's 
World  Wide  Web  site  at  http:// 
www.usitc.gov/rules.htm. 
EFFECTIVE  DATE:  October  8.  1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Debra  Baker  (202-205-3180),  Office  of 
Investigations.  U.S.  International  Trade 
Commission.  500  E  Street  SW, 
Washington.  DC  20436.  Hearing- 
impaired  persons  can  obtain 
information  on  this  matter  by  contacting 
the  Commission's  TDD  terminal  on  202- 
205-1810.  Persons  with  mobility 
impairments  who  will  need  special 
assistance  in  gaining  access  to  the 
Commission  should  contact  the  Office 
of  the  Secretary  at  202-205-2000. 
General  information  concerning  the 
Commission  may  also  be  obtained  by 
accessing  its  internet  server  (http:// 
www.usitc.gov). 


Authority:  This  review  is  being  conducted 
under  authority  of  title  VII  of  the  Tariff  Act 
of  1930;  this  notice  is  published  pursuant  to 
section  207.62  of  the  Commission's  rules. 

By  order  of  the  Commission. 

Issued:  October  9, 1998. 
Donna  R.  Koehnke. 
Secretary. 
(FR  Doc.  98-28073  Filed  10-19-98;  8:45  ara| 
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DEPARTMENT  OF  JUSTICE 

Immigration  and  Naturalization  Service 

Agency  Information  Collection 
Activitlea:  Approval  of  Information 
Collection 

ACTKM:  Paperwork  Reduction  Act 
Approval  Notice;  Screening 
Requirements  of  Carriers. 

In  accordance  with  the  preamble  to 
the  final  rule  published  in  the  Federal 
Register  on  April  30, 1998,  at  63  FR 
23643,  the  Immigration  and 
Naturalization  Service  (INS)  is  issuing 
this  notice  to  let  the  public  know  that 
the  Office  of  Management  and  Budget 
(OMB)  has  approveid  the  information 
collection  requirement  which  allows 
carriers  whose  performance  level  (PL)  is 
not  better  than  the  acceptable 
performance  level  (APL),  to  submit 

evidence  to  the  INS  so  that  they  may 

receive  fine  reductions  if  certain 
conditions  are  met.  Written  evidence 
shall  be  submitted  to  the  Assistant 
Commissioner  for  Inspections.  Evidence 
may  also  be  submitted  electronically  to: 
"Una.  F.  Brien®usdoi.gov". 

The  OMB  approval  number  for  this 
collection  is  1115-0223. 

Dated:  October  13.1 998. 
Robert  B.  Briggs. 

Department  Clearance  Officer.  United  States 

Department  of  Justice. 

[FR  Doc.  98-28026  Filed  10-19-98;  8:45  am) 

BHIMQ  OOOC  4410-10-M 


'  A  record  of  the  Comniiuioners'  voles  is 
available  from  the  OfTice  of  the  Secretary. 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[Notice  98-153] 

NASA  Adviaory  Council  (NAC), 
Aeronautics  and  Space  Transportation 
Technology  Adviaory  Committee 
(ASTTAC);  Rotorcraft  Subcommittee; 
Meeting 

AGENCY:  National  Aeronautics  and 
Space  Administration. 
ACTION:  Notice  of  meeting. 

SUMMARY:  In  accordance  with  the 
Federal  Advisory  Committee  Act.  Pub. 
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L.  92-463.  as  amended,  the  National 

Aeronautics  and  Space  Administration 

announces  a  forthcoming  meeting  of  the 

NASA  Advisory  Council.  Aeronautics 

and  Space  Transportation  Technology 

Advisory  Committee.  Rotorcraft 

Subcommittee  meeting. 

DATES:  Tuesday.  December  1. 1998. 8:00 

a.m.  to  5:00  p.m.,  Wednesday,  December 

2, 1998.  8:00  a.m.  to  5:00  p.m.  and 

Thursday,  December  3, 1998. 8:00  a.m. 

to  12  Noon. 

ADDRESSES:  National  Aeronautics  and 

Space  Administration.  Lewis  Research 

Center.  Ohio  Aerospace  Institute,  Room 

2B205,  Cleveland.  OH. 

FOR  RIRTHER  MFORMATION  CONTACT:  Ms. 

Kathy  Giffin.  National  Aeronautics  and 

Space  Administration.  Ames  Research 

Center,  Moffett  Field.  CA  94035. 650- 

604-2752. 

SUPPLEMENTARY  INFORMATION:  The 

meeting  will  be  open  to  the  public  up 

to  the  seating  capacity  of  the  room.  The 

agenda  highlights  for  the  meeting  are  as 

follows: 

•  Rotorcraft  Program  Overview 

•  Design  forEfficient  and  Affordable 

Rotorcraft  (DEAR) 

•  Safe  all  Weather  Flight  Operations 

for  Rotorcraft  (SAPOR) 

•  Select  Integrated  Low  Noise 

Technology  (SILNT) 

•  Fast  Response  Industry  Assistance 

Request 

•  Health  and  Utilization  and 
Monitoring  Systems  (HUMS) 

•  Short  Haul  Qvil  Tiltrotor  (SHCT) 
It  is  imperative  that  the  meeting  be 

held  on  these  dates  to  accommodate  the 
scheduling  priorities  of  the  key 
participants. 
Dated:  October  14. 1998. 

Matthew  M.  Crooch. 

Advisory  Committee  Management  Officer, 

National  Aeronautics  and  Space 

Administration . 

[FR  Doc  98-28076  Filed  10-19-1998;  8:45 

am] 
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L.  92-463.  as  amended,  the  National 

Aeronautics  and  Space  Administration 

announces  a  forthcoming  meeting  of  the 

NASA  Advisory  Council,  Space  Science 

Advisory  Committee.  ORIGINS 

Subcommittee. 

DATES:  Monday.  November  9. 1998, 8:30 

a.m.  to  5:00  p.m.;  and  Tuesday, 

November  10. 1998. 8:30  a.m.  to  5«0 

p.m. 

ADDRESSES:  NASA  Headquarters. 

Conference  Room  MIC  7.  300  E  Street. 

SW.  Washington,  DC  20546 

FOR  FURTHER  MFORMATION  CONTACT:  Dr. 

Harley  Thronson,  Code  SR.  National 

Aeronautics  and  Space  Administration, 

Washington,  DC  20546,  202/358-0362. 

SUPPLEMENTARY  INFORMATION:  The 

meeting  will  be  open  to  the  public  up 

to  the  capacity  of  the  room.  The  agenda 

for  the  meeting  includes  the  following 

topics: 

•  ORIGINS  Programmatic  Update 

•  SIRTF  Project  Response 

•  SOFL\  Status 

•  OSS  "Grand  Themes" 

•  Reports  From  Other  Themes 

•  Status  of  Re-engineered  Grants 

Program 

It  is  imperative  that  the  meeting  be 
held  on  these  dates  to  accommodate  the 
scheduling  priorities  of  the  key 
participants.  Visitors  will  be  requested 
to  sign  a  visitor's  register. 

Dated:  October  13. 1998. 
Matthew  M.  Cnradi. 

Advismy  Committee  Management  Officer. 
National  Aeronautics  and  Space 
Administration . 
(FR  Doc.  98-28075  Filed  10-19-98;  8:45  am) 
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DATES:  Responses  to  this  notice  must  be 
received  by  December  21. 1998. 
FOR  FURTHER  MFORMATION  CONTACT: 
Kathleen  Dal  Bon.  Patent  Counsel. 
NASA  Ames  Research  Center.  Mail  Stop 
202A-3.  Moffett  Field.  CA  94035-1000. 
telephone  (650)  604-5104. 

Dated:  October  14. 1998. 
Edward  A.  Franlde. 
Generxil  Counsel. 

IFR  Doc  98-28074  Filed  10-19-98: 8:45  am) 
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NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[NodoeM-lsq 

NASA  Advisory  Council  (NAC),  Spaca 
Sdanoa  Advisory  Commitlaa  (SScAC). 
Astronomical  Saarch  tor  Origins  and 
Pimatary  SyslMns  (ORIGINS) 
Subcommittee;  Maadng 

agency:  National  Aeronautics  and 

Space  Administration. 

action:  Notice  of  meeting. 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMMISTRATION 

[Notice  98-151] 
Prospactiva  Patent  Ucanaa 

AQBICY:  National  Aeronautics  and 

Space  Administration. 

action:  Notice  of  Prospective  Patent 

License. 


SMMARV:  In  accordance  with  the 
Federal  Advisory  Committee  Act,  Pub. 


SUMMARY:  NASA  hereby  gives  notice 
that  Weider  Nutrition  International,  of 
Salt  lj»We  City  Utah  has  applied  for  an 
exclusive  patent  license  to  practice  the 
invention  described  and  claimed  in 
NASA  Case  No.  ARC-11943-2GE. 
entitled  "Hard-Ion  Hydration  Beverage.' 
which  is  assigned  to  the  United  States 
of  America  as  represented  by  the 
Administrator  of  the  National 
Aeronautics  and  Space  Administration. 
Written  objections  to  the  prospective 
grant  of  a  license  should  be  sent  to 
Ames  Research  Center. 


NATIONAL  CREDIT  UMON 
A0MMSTRAT10N 

SunahlnaActMaMIng 

vm£  AND  DATE:  lOKX)  a.m..  Thursday. 

October  22. 1998. 

place:  Board  Room.  7th  Floor.  Rocun 

7047. 1775  Duke  Street.  Alexandria.  VA 

22314-3428. 

STATUS:  Open. 

MATTERS  TO  BE  OONSBERB): 

1.  Request  from  a  Credit  Union  to 
Convert  Insurance. 

2.  Request  from  a  Federal  Credit 
Union  to  Merge  and  Convert  Insurance. 

3.  Request  frran  a  Corporate  Federal 
Credit  Union  for  a  National  Field  of 
Membership  {FOM)  Amendment. 

4.  National  Credit  Union  ^lare 
Insurance  Fund  (NCUSIF)  Dividend  tor 
1998  &  NCUSIF  Insurance  Premiiun  for 

1999. 

5.  Corporate  Operating  Fees. 

6.  Advance  Notice  of  Proposed 
Rulemaking:  Part  701.  NCUA's  Rules  k 
Regulations.  Prompt  Corrective  Action. 

7.  Proposed  Rule:  Amendment  to  Part 
701.  NCUA's  Rules  and  Regulations. 
Statutory  Liens. 

8.  Proposed  Rule:  Amendment  to  Part 
701,  NCUA's  Rules  and  Regulati<ms. 
Authority  of  Federal  Credit  Unions  to 
Make  Charitable  Donations. 

g.  Proposed  Rule:  Amendment  to  Part 
714.  NCUA's  Rules  and  Regulations. 
Permissible  Leasing  Activities  for 
Federal  Credit  Unions. 

10.  Proposed  Rule:  Amendment  to 
Section  701.14(d)(1).  NCUA's  Rules  and 
Regulations,  Change  in  Credit  Union 
Officials  or  Senior  Staff. 

11.  Proposed  Rule:  Amendment  to 
Part  711.  NCUA's  Rules  and 
Regulations.  Management  Official 
Interlocks. 

RECESS:  11:15  ajn. 

TME  AND  DATE:  11:30  a.m.,  Thursday, 

October  22. 1998. 

PLACE:  Board  Room.  7th  Floor.  Room 

7047. 1775  Duke  Street.  Alexandria.  VA 

22314-3428. 

STATUS:  Closed. 
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MATTERS  TO  BE  CONSIDERED: 

1.  Proposed  Federal  Credit  Union 
Examination  Program.  Closed  pursuant 
to  exemptions  (8)  and  (9)(B). 

2.  Corporate  Credit  Union  Risk  Rating 
System  (CCURRS).  Closed  pursuant  to 
exemption  (8). 

3.  Administrative  Action  under 
Section  206  of  the  Federal  Credit  Union 
Act.  Closed  pursuant  to  exemptions  (5), 
(7).  and  (10). 

4.  Persormel  Action.  Closed  pursuant 
to  exemption  (2). 

5.  Four  (4)  Personnel  Actions.  Closed 
pursuant  to  exemptions  (2)  and  (6). 
FOR  FURTHER  INFORMATION  CONTACT: 
Becky  Baker.  Secretary  of  the  Board, 
Telephone  (703) 518-6304. 

Becky  Baker, 

Secretary  of  the  Board. 

(PR  Doc.  9S-28178  Filed  10-16-98;  11:12 
ami 
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NUCLEAR  REGULATORY 
COMMISSION 

[Doclwt  No*.  SO-387  and  50-388] 

Pennsylvania  Power  and  Light 
Connpany;  Notice  of  Issuance  of 
Amendment  to  Facility  Operating 
License 

The  U.S.  Nuclear  Regulatory 
Commission  (Commission)  has  issued 
Amendment  No.  179  to  Facility 
Operating  License  No.  NPF-14  and 
Amendment  No.  152  to  Facility 
Operating  License  No.  NPF-22  issued  to 
Pennsylvania  Power  and  Light  Company 
(the  licensee),  which  revised  the  Facility 
Operating  Licenses  for  operation  of  the 
Susquehanna  Steam  Electric  Station, 
Units  1  and  2,  located  in  Luzerne 
County.  Pennsylvania.  The  amendments 
are  effective  as  of  date  of  issuance. 

The  amendments  authorize  changes  to 
the  Final  Safety  Analysis  Report  to 
incorporate  the  increases  in  the  main 
steam  line  radiation  monitor  setpoint 
and  allowable  values  and  the  change  to 
the  design  basis  of  the  offgas  system  to 
a  detonation  resistant  design. 

The  application  for  the  amendments 
complies  with  the  standards  and 
requirements  of  the  Atomic  Energy  Act 
of  1954,  as  amended  (the  Act),  and  the 
Commission's  rules  and  regulations. 
The  Commission  has  made  appropriate 
findings  as  required  by  the  Act  and  the 
Commission's  rules  and  regulations  in 
10  CFR  Chapter  L  which  are  set  forth  in 
the  license  amendments. 

A  notice  was  published  in  the  Federal 
Register  on  May  20.1998  (63  FR  27764). 
No  request  for  a  hearing  or  petition  for 


leave  to  intervene  was  filed  following 
this  notice. 

The  Commission  has  prepared  an 
Environmental  Assessment  related  to 
the  action  and  has  determined  not  to 
prepare  an  environmental  impact 
statement.  Based  upon  the 
environmental  assessment,  the 
Commission  has  concluded  that  the 
issuance  of  the  amendment  will  not 
have  a  significant  effect  on  the  quality 
of  the  human  environment  (63  FR 
54738). 

For  further  details  with  respect  to  the 
action  see  (1)  the  application  for 
amendment  dated  March  16, 1998,  as 
supplemented  by  letters  dated  May  22, 
August  10,  and  September  17. 1998.  and 
also  by  letter  dated  February  9, 1998,  (2) 
Amendment  No.  179  to  License  No. 
NPF-14  and  Amendment  No.  152  to 
License  No.  NPF-22.  (3)  the 
Commission's  related  Safety  Evaluation, 
and  (4)  the  Commission's 
Environmental  Assessment.  All  of  these 
items  are  available  for  public  inspection 
at  the  Commission's  Public  Document 
Room,  the  Gebnan  Building,  2120  L 
Street  NW..  Washington,  DC,  and  at  the 
local  public  document  room  located  at 
the  Osterhout  Free  Library,  Reference 
Department,  71  South  Franklin,  Wilkes- 
Barre,  PA  18701. 

Dated  at  Rockville.  Maryland,  this  13th  day 
of  October  1998. 

For  the  Nuclear  Regulatory  Commission. 
Victor  Neraes. 

Project  Martager.  Project  Directorate  1-2. 
Division  of  Reactor  Projects— lUl.  Office  of 
Nuclear  Reactor  Regulation. 
IFR  Doc.  98-28067  Filed  10-l»-98;  8:45  am) 
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NUCLEAR  REGULATORY 
COMMISSION 

Sunshine  Act  Meeting 

DATE:  Weeks  of  October  19,  26, 

November  2.  and  9, 1998 

PtACE:  Commissioners'  Conference 

Room.  11555  Rockville  Pike,  Rockville, 

Maryland 

STATUS:  Public  and  Closed 

MATTERS  TO  BE  CONSIDERED: 

Week  of  October  19 

Friday,  October  23 

11:45  a.m.— Affirmation  Session  (Public 
Meeting),  a:  Northeast  Nuclear 
Energy  Company.  (Millstone 
Nuclear  Power  Station,  Unit  No.  3), 
Docket  No.  50-423-LA-2 
Memorandum  and  Order  (Resolving 
Standing  Issue).  LBP-98-22  (Sept. 
2, 1998),  (Tentative)  (Contact:  Ken 
Hart,  301-415-1659) 


Week  of  October  26— Tentative 

Wednesday,  October  28 

11:30  a.m. — Affirmation  Session  (Public 
Meeting)  (if  needed) 

Week  of  November  2— Tentative 

Monday,  November  2 

2  p.m. — Briefing  on  Improvements  to 
the  Plant  Assessment  Process 
(Public  Meeting) 

3:30  p.m. — Affirmation  Session  (Public 
Meeting)  (if  needed) 

Week  of  November  9 — Tentative 

Thursday,  November  12 

11:30  a.m.— Affirmation  Session  (Public 
Meeting)  (if  needed) 

Friday,  November  13 

9  a.m.— Meeting  on  NRC  Response  to 
Stakeholders'  Concerns  (Public 
Meeting)  (Contact:  Bill  Hill.  301- 
415-1661/1969) 
*  The  schedule  for  Commission 
meetings  is  subject  to  change  on  short 
notice.  To  verify  the  status  of  meetings 
call  (recording).  (301)  415-1292.  Contact 
person  for  more  information:  Bill  Hill 
(301) 415-1661. 

The  NRC  Commission  Meeting 
Schedule  can  be  found  on  the  Internet 
at:  http://www.nrc.gov/SECY/smj/ 
schedule.htm 

This  notice  is  distributed  by  mail  to 
several  hundred  subsoibers;  if  you  no 
longer  wish  to  receive  it.  or  would  like 
to  be  added  to  it,  please  contact  the 
Office  of  the  Secretary,  Attn:  Operations 
Branch,  Washington,  DC  20555  (301- 
415-1661).  In  addition,  distribution  of 
this  meeting  notice  over  the  Internet 
system  is  available.  If  you  are  interested 
in  receiving  this  Commission  meeting 
schedule  electronically,  please  send  an 
electronic  message  to  wmh@nrc.gov  or 
dkw@nrc.gov. 

Dated:  October  16, 1998. 
William  M.  Hill.  Jr.. 

Secy  Tracking  Officer.  Office  of  the  Secretary. 
(FR  Doc.  98-28224  Filed  10-16-98;  2:36  pml 
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POSTAL  RATE  COMMISSION 
Sunshine  Act  Meetings 

NAME  OF  AQB4CY:  Postal  Rate 

Commission. 

TIME  AND  DATE:  10:00  a.m.,  October  29, 

1998. 

PI^CE:  Commission  Conference  Room. 
1333  H  Street,  NW,  Suite  300, 
Washington,  DC  20268-0001. 
STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED:  Personnel 
Issues. 


CONTACT  PERSON  FOR  MORE  INFORMATION: 
Stephen  L.  Sharfinan,  Goieral  Counsel, 
Postal  Rate  Commission,  Suite  300, 
1333  H  Street,  NW,  Washington.  DC 
20268-0001.  (202)  789-6840. 

Dated:  October  16, 1998. 
Margaret  P.  Crensluiw, 
Secntary. 
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[Rgnaee  Na  34-40647;  File  Mo.  SR-OPRA- 

OpUons  Price  RapoiUng  Authortty; 
Notloe  of  HIIng  of  Amendment  to 
OPRA  Plan  Adopting  a  New  Rider  to 
OPRA's  Vendor  Agreement  To  Pormtt 
Vendors  To  IMilze  Electronic 
Contracts 

October  13, 1998. 

Pursuant  to  Rule  llAa3-2  under  the 
Securities  Exchange  Act  of  1934 
("Exchange  Act").*  notice  is  hereby 
given  that  on  September  18. 1998,  the 
Options  Price  Reporting  Authority 
("OPRA")  *  submitted  to  the  Securities 
and  Exchange  Commission  ("SEC"  or 
"Commission")  an  amendment  to  the 
Plan  for  Reporting  of  Consolidated 
Options  Last  Sale  Reports  and 
QuoUtion  Information  ("Plan").  The 
amendment  adds  a  new  Electronic 
Contract  Rider  ("Rider ')  to  OPRA's 
Vendor  Agreement  that  would  permit 
CORA'S  vendors  to  utilize  electronic 
contracts  with  certain  categories  of 
Internet  or  other  on-line  customers  in 
satisfaction  of  the  requirement  of  the 
Vendor  Agreement  for  Moitten 
agreements  between  vendors  and  their 
customers.  The  Commission  is 
publishing  this  notice  to  solicit 
comments  from  interested  persons  on 
the  proposed  Plan  amendment. 

L  Description  and  Purpoae  <tf  the 
Amendment 

The  purpose  of  the  amendment  is  to 
allow  OPRA  vendors  who  wish  to  offer 
Internet  or  other  on-line  access  to 


«17CFR240.11A*3-2. 

1  OPRA  i»  ■  National  Market  System  Plan 
approved  by  the  CominiMion  pursuant  to  Section 
llA  of  the  Exchange  Act  and  Rule  llAai-2 
theraunder.  See  Securities  Exchange  Act  Release 
No.  1763a  (Mar.  18.  1981). 

The  Plan  provides  for  the  collection  and 
dissemination  of  last  sale  and  quotation  information 
on  options  that  are  traded  on  the  member 
exchanges.  The  five  exchanges  which  agreed  to  the 
OPRA  Plan  are  the  American  Stock  Exchange 
("AMEX").  the  Chicago  Board  Options  Exchange 
("CBOE"):  the  New  York  Stock  Exchange  ("NYSE"): 
the  Pacific  Exchange  ("PCX"):  and  the  PhiUdelphia 
Stock  Exchange  ("Phlx"). 


options  market  information  to 
Nonprofessional  Subscribers  or  PC  Dial- 
Up  customers  to  make  use  of  electronic 
contracts  in  satisfaction  of  the 
requirement  of  the  Vendor  Agreement 
that  there  be  written  agreements 
between  OPRA's  Vendors  and  those 
categories  of  customers.  This 
amendment  is  proposed  in  response  to 
requests  from  an  increasing  number  of 
OPRA  vendors  (including  some  whose 
activities  as  vendors  are  in  support  of 
their  primary  function  as  elec^nic 
brokers)  to  be  able  to  conduct  all  of  their 
business  with  customers  electrcmically. 
including  contract  administration. 

The  Rider  imposes  conditions  on  the 
use  of  these  electronic  contracts  by 
vendors.  As  a  threshold  matter,  a  vendor 
is  permitted  to  use  these  electronic 
contracts  only  if  the  vendor's  other 
agreements  with  its  customers  may  be 
entered  into  electronically.  In  addition, 
the  vendor  is  required  to  submit  for 
OTRA's  approval  an  "Attachment  A" 
that  describes  the  procedures  and 
systems  the  vendor  intends  to  utilize  in 
administering  its  electronic  contracts. 
The  Rider  requires  vendors  to  use  the 
forms  of  electronic  contracts  (one  for 
Nonprofeuional  Subscribers  and  one  for 
Dial-Up  Customers),  except  that  vendors 
are  permitted  to  use  their  own  forms  of 
electronic  contracts  for  Dial-Up 
Customers,  subject  to  the  approval  of 
OPRA.  In  this  respect  the  Rider  is 
comparable  to  the  existing  Vendor 
Agreement,  which  requires  the  use  of  a 
specified  form  of  written 
Nonprofessional  Subscriber  Agreement 
and  requires  OPRA's  approval  of  each 
form  of  Dial-Up  Agreement. 
The  Rider  imposes  certain 
requirements  on  vendors  concerning  the 
manner  in  which  they  present  electronic 
contracts  to  their  customers  and  how 
customers  indicate  their  assent  to  these 
contracts.  These  requirements  are 
intended  to  assure  mat  customers  are 
given  an  opportunity  to  read  the  fiill 
text  of  each  contract  befne  they  are 
asked  to  assent  to  it.  and  that 
procedures  are  in.  place  to  verify  the 
identity  of  the  customers  who  enter  into 
agreements  electronically  and  to 
confirm  the  terms  of  the  electronic 
contracts  to  which  they  have  agreed. 
Vendors  are  required  to  maintain 
detailed  records  of  all  electronic 
contracts  entered  into,  and  to  make  such 
records  available  for  OPRA's  inspection. 
Finally,  each  time  a  customer  accesses 
the  Options  Information  Service,  the 
vendor  must  give  the  customer  notice 
concerning  the  electronic  contract  and 
must  make  the  text  of  that  contract 
available  for  the  customer's  review.  All 
of  the  above  requirements  are  related  to 
the  dictates  of  current  law  or  proposed 


legislation  governing  electronic 
contracts. 

Vendors  are  also  required  to 
indemnify  CH>RA  against  loss  in  the 
event  electronic  contracts  are  held  to  be 
invalid  or  unenfcwceable  by  reason  of 
their  having  been  entered  into  or 
administered  electronically.  Because  the 
law  on  electronic  contracts  is  still 
developing.  OPRA  believes  it  is 
reasonable  to  ask  those  vendors  who 
wish  to  use  electronic  contracts  to 
assume  any  risk  that  such  contracts  may 
be  found  to  be  unenforceable  or  invalid. 

The  Rider  also  provides  OPRA  with 
the  right  to  modify  or  tenninate  the 
electronic  contracts  in  the  event  of 
changes  in  the  law  or  industry  practice 
oonoeming  electronic  contracts  or  if 
CX>RA  determines  that  the  required 
electronic  contracts  are  likely  to  be  held 
unenforceable  or  invalid  fat  any  reason. 
In  light  of  the  continuing  evolution  of 
the  law  of  electronic  contracts.  OPRA 
should  be  able  to  amend  or  withdraw 
permission  to  use  electronic  cantracts  if 
sudi  contracts  are  likely  to  be  held 
invalid  or  unenforceable  or  are 
otherwise  found  to  be  deficient. 

n.  ImplemenUtion  of  die  Plan 
Amemlment 

The  proposed  amendment  is  reflected 
in  a  Rider  to  the  Vendor  Agreement  that 
will  be  made  available  to  vendcxs  who 
wish  to  utilize  electronic  contracts, 
subject  to  the  Commission's  approval  of 
this  filing. 

m.  SoUciUtioa  of  Canuncnts 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  Plan 
amendment  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary.  Securities  and  Exchange 
r.f?mF"'««'"",  450  Fifth  Street.  NW.. 
Washington.  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  and  all  written  statements 
with  respect  to  the  proposed  rule 
diange  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C  552,  will  be  available  for 
inspection  and  copying  in  the 
Commission's  Public  Reference  Room. 
Copies  of  the  filing  also  will  be  available 
at  the  principal  offices  of  OPRA.  All 
submissions  should  refer  to  file  number 
SR-CH»RA-98-l  and  should  be 
submitted  by  November  10, 1998. 
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For  the  Commission,  by  the  Division  of 
Morliet  Regulation,  pursuant  to  delegated 
authority.^ 

MargwX  H.  McFwUnd, 

Deputy  Secretary. 

IFR  Doc.  98-28000  Filed  10-19-98:  8:45  am) 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

IRilmi  Na  >»-40637:  FN*  Na  SR-Aimx- 
M-121 

Self-ftogulatory  Organlzattona;  Notfc* 
of  FHIfiQ  of  Pfopo— d  Rule  Ctwingt  by 
the  Amortean  Slock  Exchango,  Inc. 
RoMIng  to  ifw  Trading  of  DIfforonttel 
IndosOfMlona 

October  8. 1998. 

Punuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Exchange  Act"  or  "Act")  i  and  Rule 
19b-4  thereunder,'  notice  is  hereby 
given  that  on  March  5, 1998.  the 
American  Stock  Exchange.  Inc. 
("Amex"  or  "Exchange'^  filed  with  the 
Securities  and  Exchange  Commission 
("Commission"  or  "SEC")  the  proposed 
rule  change  as  described  in  Items  I,  D 
and  ID  below,  which  Items  have  been 
prepared  by  the  self-regulatory 
organization.  The  Exchange  filed  with 
the  Commission  amendments  to  the 
proposed  rule  change  on  April  21. 
199«,>  and  September  3. 1998.«  The 


*17Cnt2O0.3O-3(aX2S). 

>lSU.S.C78*(bKl). 

*17Cnt240.19b-4. 

>  See  Lenar  to  Michaal  Walintkaa.  DivUioo  of 
Mariwt  Regulation.  Commiiaton.  boat  Clain  P. 
MoCialh.  Amex.  dated  April  20. 196S 
("Amandinent  No.  1").  Amendment  No.  1  ainen<k 
the  portion  of  the  propoaal  that  rafcn  to  aanieaMnt 
valuea  far  Diftwaptial  Indas  OpiioM  where  the 
designated  or  benchmark  Mcurity  la  tnded  through 
the  Nasdaq  sysieai.  Aaendment  No.  1  provides  that 
the  price  of  a  Nssdsq  tscurity  uaad  in  determining 
the  •ettlaoient  value  of  a  Dilfcrential  hidex  Option 
will  be  equal  to  the  Bist  reported  rsgular-wny  asle 
thet  oocuis  after  the  boat  hid  snd  bsit  ofhc  for  that 
•scurity  ars  unlockad  and  uncroaaed  and  is  greater 
than  or  equal  to  the  best  bid  snd  Isss  thsn  or  squsl 
to  the  beet  ofhr  st  ths  tima  of  ths  rsportsd  asls.  For 
dssignstsd  and  benchinark  indices,  ths  settlement 
vslus  of  ths  Diflsrsntisl  hidsx  Option  will  continus 
to  bs  used  on  ths  Mttlsmant  value  for  lUndsrdizad 
option*  on  ths  index.  AnMndnwnt  No.  1  aUo 
Indicsles  the  Exchsngs'*  intsnt  to  tisds  flsxibla 
sxcbsnge-trsded  options  on  Diflsrsntisl  Index 
options. 

*  See  Latter  to  Richsrd  Strssser,  Division  of 
Markat  Ragulation,  Commission,  from  Clairs  P. 
McCrath.  Amex.  dstad  September  2.  1998 
("Amandmeni  No.  2").  Amendment  No.  2  provide* 
information  as  to  whst  the  Exchsngs  will  do  to 
msks  sdjustments  in  value  for  differentisi  index 
optioru  contracts  when  cartsin  corporste  events 
Uka  placs  in  the  cs«e  of  Equity  Differentisi  snd 
Psired  Stock  Differential  options,  or  when 
signiricsnl  action  has  been  tsken  by  the  publisher 
of  sn  index  in  the  case  of  Index  Differential  options. 
Amendment  No.  2  siso  clsrines  that  Differentisi 
kidsx  options  will  open  for  trading  st  IO:(X>  s.m. 


Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

The  Amex  proposes  to  trade 
Difiisrential  Index  Options,  a  new  type 
of  standardized  index  option  whose 
value  at  expiration  is  based  on  the 
relative  performance  of  either  a 
designated  index  versxis  a  benchmark 
index,  a  designated  stock  versus  a 
benchmark  index  or  a  designated  stock 
versus  a  benchmark  stock. 

The  text  of  the  proposed  rule  change 
is  available  at  the  Office  of  the 
Secretary,  Amex  and  at  the  Commission. 

n.  Self-Kegulatoiy  OigaBisatioa's 
StatcmaBt  of  the  PuriMee  oC  and 
Statutory  Basis  fior,  the  TiBiioeeil  Rule 


In  its  filing  with  the  Commission,  the 
self-rsgulatory  organization  included 
statements  conconing  the  purpose  of 
and  basis  for  the  proposed  rule  diange 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text 
of  these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
sections  A,  B  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  S^lf-RtgtUatory  Organisation's 
Statament  of  the  Pumote  of,  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

l.Purpoee 

The  Exchange  is  proposing  to  trade  a 
new  t^  of  standardized  index  option, 
the  Dlnsrential  Index  Option,  which 
will  offer  new  investment  and  hedging 
opportunities.  Difiisrential  Index 
Cations  will  have  a  value  at  expiration 
bMed  on  an  index,  called  the 
"differential  index,"  of  the  relative 
performance  of  a  designated  index 
versus  a  benchmaik  index  over  a 


Furthermore.  Amendment  No.  2  ststes  thet 
tranaactlona  may  he  eflscted  until  4:19  p.ffl.  for 
hides  Diflerentiel  options  where  both  the 
deslgneted  snd  henchmerfc  Indexes  srs  breed  stock 
Index  groups,  unlees  the  Board  of  Governors  has 
ssUblished  diflsrent  hours  of  trsdiag  for  certsin 
Difbrentiel  Index  options.  Amendment  No.  2  sIso 
provides  thet.  In  consultation  with  the  Commission, 
ths  Exchenge  will  estshlish  ths  sppropriate  option 
position  limit  for  a  Differential  Index  option,  where 
the  Exchange  chooses  s*  sithsr  s  dssignstsd  or 
bsnchmaik  index,  a  broad-based  index  that  has 
been  sppraved  by  the  Cortunission  for  index 
wsrrsnt  trsding  only.  The  position  limit  for  s 
differential  option  using  a  narrow-based  index 
wsrrsnt  will  be  established  using  Amex's  narrow- 
baaed  index  option  rules.  Amendment  No.  2  slso 
clarifia*  that  the  restrictions  of  Amex  Rule  9091(b) 
will  apply  to  designsted  or  benchmsrk  stock  in 
Equity  Differential  or  Paired  Stock  Differential 
options.  Lastly.  Amendment  No.  2  provides  the 
proposed  rule  Isngusge  si  lowing  for  flexible 
exchange-trsded  options  to  be  traded  on  Differential 
Index  options. 


specific  time  period  ("Index  Differential 
(jption");  of  a  designated  stock  versus  a 
bnichmaiic  index  over  a  specific  time 
period  ("Equity  Differential  Option");  or 
of  a  designated  stock  versus  a 
benchmark  stock  ("Paired  Stock 
Difierential  Option")  over  a  specific 
time  period.  If  the  percent  gain  in  the 
level  of  the  designated  index  or  stock 
diuing  the  perickd  is  greater  than  the 
percent  gain  in  the  imderlying 
benchmark  index  or  stock,  then  a 
Differmtial  Put  Option  originally  struck 
at  the  money  will  have  a  positive  value 
at  expiration  and  a  Differential  Put 
Option  originally  struck  at  the  money 
will  expire  worthless.  If  the  percentage 
gain  in  the  level  of  the  designated  index 
or  stock  during  the  period  is  less  than 
the  percent  gain  in  ue  underlying 
benchmark,  then  a  Differential  Put 
Option  originally  struck  at  the  money 
will  have  a  positive  value  at  expiration 
and  a  Differential  Call  Option  originally 
struck  at  the  mcmey  will  expire 
worthless.  Thus,  a  Difinential  Index 
Option  aficvds  an  investor  the 
opportunity,  through  a  single 
investment,  to  participate  in  the  relative 
outperformanoe  of  a  otsignated  index  or 
stodc  versus  a  benchmuk  index  or  stock 
(a  Diffsrential  Call  Option)  or  the 
relative  imderperformance  of  a 
desimated  index  or  stock  versus  a 
bencnmaik  index  or  stock  (a  Differential 
Put  C^on)  over  the  life  of  the  option, 
regardless  of  the  ebsolute  performance 
of  the  designated  index  or  stock. 

For  exampfe,  an  investcv  may  feel  that 
pharmaceutical  companies  will 
outperform  the  broader  market  over  the 
next  several  months,  but  is  unsure 
whether  the  overall  maricet  will  move 
higher  or  lower.  If  the  investor  were  to 
buy  an  at-the-money  standardized 
Pharmaceutical  Index  ("DRG")  call 
option  and  the  Index  declined,  the 
option  would  expire  worthless  even  if 
the  Index  declined  by  a  much  smaller 
percentage  than  the  overall  market.  On 
the  other  hand,  if  the  investor  were  to 
purchase  an  at-the-money  Index 
Differential  Call  Option  on  the  relative 
perforce  of  the  Phannaceutical  Index 
versus  the  Standard  k  Pom's  500  Stock 
Index  ("S&P  500").  a  benchmaric 
measure  of  large  capitalization  stock 
brtMd  market  performance,  and  DRG 
declined  by  a  smaller  percentage  than 
the  S&P  500,  the  Index  Differential  Call 
Option  would  have  a  positive  value  at 
expiration.  Conversely,  an  investor  who 
believes  that  DRG  will  underperform  the 
SftP  500  may  purcihase  at-the-money 
Index  Differential  Put  Options,  perhaps 
to  hedge  a  portfolio  of  pharmaceutical 
stocks  against  suc:h  market 
underperfonnance.  If  DRG 


underperforms  the  SAP  500,  the  Index 
Differential  Put  Options  will  have  a 
positive  value  at  expiration,  regardless 
of  whether  the  DRG  index  level  itself 
has  increased  or  decreased  on  an 
absolute  basis. 

a.  Differential  Calculation.  The 
underlying  security  for  a  Differential 
Index  Option  is  an  index  (called  the 
"differential  index")  of  the  performance 
of  the  designated  stock  or  index  relative 
to  the  bentJunark  stoci  or  index.  The 
differential  index  is  calculated  as 
follows:  on  December  3  J  of  each  year, 
prior  to  the  listing  of  a  Differential  Index 
Option  series,  base  reference  prices  are 
established  for  the  designated  index  or 
stock  and  the  benchmark  index  or  stock 
(typically,  the  closing  levels  on  a 
designated  business  day).  Thereafter, 
percent  changes  from  the  base  values  of 
both  the  designated  index  or  stock  and 
the  benchmark  index  or  stock  are 
continuously  c»lcnilated  and  the  percent 
change  in  the  benchmark  is  subtracted 
from  the  percent  change  in  the 
designated  index  or  stock,  providing  a 
positive  number  if  the  designated  index 
or  stock  has  either  out-gained  or 
suffered  a  lesser  percentage  decline  than 
the  benchmark,  and  a  negative  number 
if  the  benchmark  has  out-gained  the 
designated  index  or  stock  or  suffered  a 
lesser  percent  loss. 

The  percentage  diffierential  in  the 
relative  gain  or  loss  is  then  multiplied 
by  100  and  added  to  a  fixed  base  index 
value  (typically  100)  to  yield  the 
di&rential  index  which  will  tmderlie 
the  Differential  Index  Options: 
D,=((l/IoHe./Bo))xlOO+F 

Where: 

D=differential  index 
I=designated  index  or  security; 
B=benchmark  index  or  security; 
t=current  or  settlement  value  of  index  or 

security; 
0=base  reference  value  of  index  or 

security; 
F=a  fixed  base  index  value,  typically 

100. 
Thus,  if  the  designated  index  or 
security  has  outperformed  the 
benchmark  by  7%.  and  the  fixed  value, 
F,  is  set  at  100,  the  differential  index 
value  will  be  107;  if  it  has 
underperformed  by  7%,  the  differential 
index  value  would  be  93.  The  base 
reference  values  will  remain  in  effect  for 
a  predetermined,  fixed  period  (expected 
to  be  between  six  months  and  two 
years).  Similar  to  other  index  values 
published  by  tiie  Exchange,  the  value  of 
each  differential  index  will  be 
calculated  continuously  and 
disseminated  imder  separate  symbol 
every  15  seconds  over  the  Consolidated 
Tape  Association's  Network  B. 


b.  Designated  Indexes,  Designated 
Stocks,  Benchmark  Indexes  and 
Benchmark  Stocks.  Only  stocks  which 
meet  the  current  Exchange  Rules  for 
listing  standardized  equity  options  will 
be  eligible  designated  stocks  in  Equity 
Differential  Options.  Only  stocks  which 
meet  the  cturent  Exchange  Rules  for 
listing  standardized  equity  options  will 
be  eligible  designated  stocks  or 
benchmark  stodcs  in  Paired  Stock 
Differential  Options.  In  this  way,  only 
the  most  liquid,  actively  traded  stocks 
will  be  considered. 

Similarly,  only  indexes  which  meet 
the  current  Exchange  Rules  for  listing 
standardized  index  options  and  have 
been  approved  for  options  or  waxrant 
trading  by  the  Commission  will  be 
eligible  for  designation  either  as 
designated  indexes  or  benc:hmark 
indexes  in  Equity  and  Index  Differential 
Options.  In  Ais  way.  only  those  indexes 
already  deemed  by  the  Commission  to 
be  suitable  for  options  trading  will  be 
considered. 

c.  Expiration  and  Settlement.  The 
proposed  Differential  Index  Options 
wilfbe  European  style  [i.e.,  exercises 
permitted  at  expiration  only),  and  cash 
stittled.  Index  Differential  Options  in 
which  both  the  designated  or 
benchmark  indexes  are  broad-based  will 
trade  between  the  hours  of  10:00  a.m. 
and  4:15j).m..  New  York  time.*  All 
other  Differential  Index  Options  will 
tracfe  between  10:00  a.m.  and  4:02  p.m.. 
New  York  time.  Differential  Index 
Options  will  expire  on  the  Saturday 
following  the  third  Friday  of  the 
expiration  month  ("Expiration  Friday"). 
The  last  trading  <lay  in  an  expiring 
option  series  will  normally  be  the 
second  to  last  business  day  preceding 
the  Saturday  following  the  third  Friday 
of  the  expiration  month  (normally  a 
Thursday).  Trading  in  expiring  options 
will  cease  at  the  close  of  trading  on  the 
last  trading  day. 

While  the  Exchange  seeks  approval  to 
list  series  of  Differential  Index  Options 
as  set  forth  in  Rule  9031(a)(i).  (ii)  and 
(iii).  it  is  anticipated  that  the  Exchange 
will  initially  list  only  five  series  with 
expirations  corresponding  to  the  four 
calendar  months  in  the  March  cycle  in 
the  current  calendar  year,  and  a  fifth 
series  expiring  in  Maich  of  the 
following  calendar  year. 

The  exercise  setUement  value  for 
Differential  Index  Options  will  be 
calculated  based  on  the  respective 
exercise  settlement  values  for 
standardized  options  on  each  of  the 
designated  and  benchmark  indexes 
expiring  on  the  same  day.  The  exercise 
settlement  value  for  Equity  Differential 


Options  will  be  calculated  based  on  the 
primary  exchange  regular-way  opening 
sale  price  of  the  designated  stcxiL.  or,  if 
the  8tcx:k  is  traded  through  the  Nasdaq 
system,  the  first  reported  regular-way 
safe  that  ocairs  after  the  best  bid  and 
befrt  offer  for  that  secvuity  are  unlocked 
and  uncrossed  and  is  greater  than  or 
equal  to  the  best  bid  and  less  than  or 
equal  to  the  best  offer  at  the  time  of  the 
reported  sale.*  and  the  exercise 
settiement  value  for  standardized 
options  on  the  benchmark  index 
expiring  on  the  same  day.  The  exercise 
setUement  value  for  Paired  StcxJi 
Di^rential  Options  will  be  calctilated 
based  cm  the  primary  exchange  regular- 
way  opening  sale  [Hioes  of  the 
designated  and  boichmaric  stcxJu.  or,  if 
the  stock  is  traded  through  the  Nasdaq 
system,  the  first  reported  regular-way 
sale  that  txxnus  after  the  best  bid  and 
best  offer  for  that  sectirity  are  imlocked 
and  uncrossed  and  is  greater  than  or 
eqtial  to  the  best  bid  and  less  than  or 
equal  to  the  best  offer  at  the  time  of  the   - 

reported  sale.' 

d.  Applicable  Exchange  Rules.  AMEX 
Rules  9001  through  98001  will  apply  to 
the  trading  of  Differential  Index  Option 
contracts.  These  Rules  cover  issues  sucii 
as  surveillance,  exercise  prices,  and 
positicm  limits.  Surveillance  procedures 
currentiy  used  to  monitor  trading  in 
Buh  of  the  Exchange's  options  will  also 
be  used  to  monitor  trading  in 
Difierential  Index  Options.  In  addition. 
Difierential  Index  Options  will  be 
subject  to  the  Exchange's  sales  practice 
and  suitability  rules  appUcable  to 
standardized  options. 

The  Exchange  currentiy  intends  to 
create  Differential  Index  Options  using, 
among  others,  indexes  it  has  licensed 
from  the  Standard  ft  Poor's  Corporation. 
Thus,  Rule  9021  includes  in  paragraph 
(c)  a  limiUtion  of  liability  for  the 
Standard  ft  Poor's  Corporation.  If  the 
Exchange  enters  into  license 
arrangements  with  other  oigaiiizations  it 
may  amend  Rule  9021  to  include  a 
similar  limitation  of  liability  for  cither 
organizations. 

Differential  Index  Options  are 
"securities"  under  Section  3(a)(10)  of 
the  Exchange  Act,  and  therefore  are 
exempt  pursuant  to  Section  28(a)  of  the 
Exchange  Act  from  any  sUte  few  that 
prohibits  or  regulates  the  making  or 
promoting  of  wagering  or  gaming 
contracts,  or  the  operation  of  "bucket 
shops"  or  other  similar  or  related 
activities.  Differential  Index  Options 
will  be  traded  pursuant  to  the 
Exchange's  rules  and  r\de  amendmente 


»  See  also  Amendment  No.  2.  supra,  note  4. 


•  See  Amendment  No.  1.  supra,  note  3. 
'  See  Amendment  No.  1.  supra,  note  3. 
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discussed  herein,  which  are  subject  to 
prior  approval  by  the  Commission. 
6.  Position  Limits.  The  Exchange 
proposes  that  the  position  limits  for 
Index  Differential  Options  be  set  at  the 
lower  of  the  separate  positions  limits  for 
standardized  index  options  trading  on 
the  designated  index  and  the  benchmark 
index.  In  the  event  that  one  or  both  of 
the  indexes  is  not  currently  the  subject 
of  standardized  index  options  trading, 
but  rather  has  t>een  approved  for  index 
warrant  trading  only,  then  the  Exchange 
will  establish  position  limits  as  the 
lesser  of  those  that  would  be  in  effect  for 
standardized  options  on  the  indexes  if 
such  options  were  trading."  For  Equity 
Differential  Options,  the  Exchange 
proposes  that  the  position  limits  be  set 
at  the  position  limit  of  standardized 
equity  options  trading  on  the  designated 
stock.  In  the  event  that  standardized 
options  currently  do  not  trade  on  the 
designated  stock,  then  the  Exchange 
will  establish  a  position  limit  at  the 
level  that  would  be  in  effect  if 
standardized  options  did  trade  on  such 
stock.  For  Paired  Stock  Differential 
Options,  the  Exchange  proposes  that  the 
position  limits  be  set  at  the  lower  of  the 
separate  position  limits  of  standardized 
equity  options  trading  on  the  designated 
and  benchmark  stocks.  In  the  event  that 
one  or  both  of  the  stocks  is  not  currently 
the  subject  of  standardized  options 
trading,  then  the  Exchange  will 
establish  positions  limits  as  the  lesser  of 
those  that  would  be  in  effect  for 
standardized  options  on  the  stocks  if 
such  options  were  trading. 

The  Exchange  also  proposes,  for 
position  and  exercise  limit  purposes,  to 
require  that  positions  in  Differentials 
with  the  same  designated  or  benchmark 
stock  or  narrowbased  index  be 
aggregated.  For  example,  if  a  Paired 
Stock  Differential  option  has  been 
created  using  Intel  Corporation  stock  as 
the  benchmark  and  Motorola,  Inc.  as  the 
designated  stock,  positions  in  that 
differential  option  will  be  aggregated  for 
position  and  exercise  limit  compliance 
purposes  with  positions  in  other  Paired 
Stock  Differentials  that  use  one  of  these 
two  stocks.  Furthermore,  Equity 
Differential  options  using  narrow-based 
indexes  versus  either  Intel  or  Motorola 


*  In  the  event  that  one  or  both  of  the  indexe*  i* 
the  subject  of  index  warrant  trading  only,  the 
position  limit  for  a  differential  option  using  a 
narrow-based  index  warrant  will  be  established 
using  Amex's  narrow-based  index  dpiion  rules.  See 
Amex  Rule  904C(c|.  The  Exchange  will  consult 
with  the  Commission  to  establish  a  position  limit 
for  a  differential  option  using  a  broad-based  index 
warrant.  Telephone  call  between  Claire  P.  McGrath. 
Vice  President  and  Special  Counsel.  Amex.  and 
Christina  Richardson.  Attorney.  Commission. 
September  29.  1998.  See  alto  Amendment  No.  2. 
supra,  note  4. 


as  the  benchmark  or  designated  stocks 
also  will  be  aggregated  for  position  and 
exercise  limit  compliance  purposes  with 
positions  in  Paired  Stock  Differential 
options  using  one  of  those  two  stocks. 
However,  with  respect  to  the  use  of 
board-based  indexes  as  either  the 
benchmark  or  designated  index  in  an 
Equity  or  Index  Differential,  no 
^ggi^ation  of  positions  will  be 
required.  For  example,  if  Equity 
Differentials  are  created  using  the  SftP 
500  Index  as  the  benchmark  index  and 
Apple  Computer.  Inc..  Philip  Morris 
Companies,  Inc.  and 
Telecommunications,  Inc.  as  designated 
stocks,  members  will  not  be  required  to 
aggregate  positions  in  those  diffarentials 
to  determine  whether  an  account  is  in 
compliance  with  position  and  exercise 
limit  rules. 

The  Exchange  further  proposes  that 
Differential  Index  Options  not  be 
aggregated  with  other  standardized 
options  on  the  underlying  designated 
stock  or  index  nor  on  the  underlying 
benchmaric  stock  or  index  for  purposes    • 
of  determining  whether  an  account  is  in 
compliance  with  position  and  exercise 
limit  rules.  The  Exchange  believes  this 
policy  is  appropriate  for  the  following 
reasons.  First  and  foremost,  the  value 
Differential  Index  Options  will  be 
calculated  in  a  different  manner  from 
the  value  of  other  currently  trading 
standardized  equity  and  index  options. 
In  fact,  because  of  the  subtraction  of  the 
benchmark  from  the  designated  stock  or 
index,  the  value  of  a  Differential  Index 
Options  may  appreciate  (depreciate) 
even  as  the  value  of  the  corresponding 
standardized  option  on  the  designated 
stock  or  index  decreases  (increases). 
Further,  the  value  of  a  Differential  Index 
Option  is  in  part  a  function  of  the 
correlation  between  the  designated 
stock  or  index  and  the  benchmark  [i.e.. 
the  tendency  of  the  designated  stock  or 
index  and  the  benchmark  to  move 
currently),  "fhis  correlation  component 
of  the  Different  Index  Option  price  is 
not  considered  in  determing  the  value  of 
other  standardized  options  on  either  the 
designated  or  benchmark  stock  or  index. 
As  a  result,  the  Differential  Index 
Options  is  likely  to  be  more  or  less 
sensitive  to  movements  in  the 
designated  stock  or  index  than  the  other 
standardized  options  on  that  stock  or 
index,  and  changes  in  the  Differential 
Index  Option  may  be  in  the  opposite 
direction  from  changes  in  other 
standardized  options  prices.  Therefore, 
any  ^tempf  to  aggregate  Differential 
Index  Options  with  other  standardized 
options  for  determination  of  position 
limits  would  be  combining  contracts 


which,  by  nature,  can  change  in  value 
quite  differently. 

Differential  Index  Options  also  have 
certain  terms  not  found  in  many  other 
standard  equity  and  index  options. 
Differential  Index  Options  are  cash 
settled,  based  on  opening  prices  of  the 
designated  stock  or  index  and  the 
benchmark  and  feature  European 
exercise.  Each  Differential  Index  Option 
contract  changes  in  value  as  a  function  ~ 
of  the  differential  performance  of  a 
$10,000  long  position  in  the  designated 
stock  or  index  and  a  $10,000  short 
position  in  the  benchmark.  Many 
standardized  equity  options  are  settled 
by  physical  delivery  of  100  shares  of  the 
underiving  stock,  worth  $5,000  per 
contract  for  a  $50  stock,  and  feature 
American  exercise.  Standardized  index 
options  typically  feature  European 
exercise,  cash  settlement  and  represent 
approximately  $25,000  worth  o/a  basket 
of  stocks  (with  the  index  at  the  250 
level).  Any  meaningful  aggregation  of 
positions  in  contracts  with  different 
terms  would  be  difficult  to  established 
as  a  simple  rule,  and  would  require  a 
case-by-case  analysis  of  the  terras  for 
each  Differential  Index  Option  contract 
compared  to  other  standardized 
contracts  on  the  designated  and/or 
benchmark  stock  or  index. 

The  Exchange  also  believes  that  the 
aggregation  of  position  limits  hinders 
the  probability  of  success  of  any  new 
product.  The  aggregation  of  positions  in 
Differential  Options  with  positions  in 
standardized  options  will  result  in  the 
new  product  competing  with  the 
establishing  product  for  a  limited 
amount  of  potential  volume.  Thus,  in 
the  Exchange's  view,  with  aggregated 
position  limits,  new  products  cannot 
"grow  the  pie"  and  increase  overall 
liquidity  in  all  the  products;  they  start 
at  a  disadvantage  which  may  be 
impossible  to  overcome. 

f.  Customer  Margin.  Since  Differential 
Index  Options  are  similar  to  other  index 
options,  the  Exchange  proposed  to 
apply  standard  index  options  margin 
treatment  to  Differential  Index  Options. 
Index  Differential  Options  on  the 
relative  performance  of  one  broad-based 
index  versus  another  will  be  margined 
as  broad-based  index  options  and  short 
positions  therein  will  require  margin 
equal  to  the  current  market  value  of  the 
Differential  Index  Options  plus  an 
amount  equal  to  15%  of  the  market 
value  of  the  Differential  Index  reduced 
by  any  out  of  the  money  amount  to  a 
minimum  of  the  current  market  value  of 
the  option  plus  10%  of  the  Index.  All 
other  Index  Differential  Options,  Equity 
Differential  Options  and  Paired  Stock 
Differential  Options  will  be  margined  as 
narrow-based  index  options  and  short 


positions  therein  will  require  an  amount 
equal  to  the  current  market  value  of  the 
Differential  Index  Option  plus  an 
amount  equal  to  20%  of  the  market 
value  of  the  Differential  Index  reduced 
by  any  out  of  the  money  amount  to  a 
minimum  of  the  current  market  price  of 
the  options  plus  10%  of  the  Index. 
The  Exchange  believes  that  this 
method  of  determining  customer  margin 
is  appropriate  since  the  range  of 
volatilities  expected  for  Differential 
Indexes  should  not  be  significantly 
different  than  the  expected  range  for 
other  indexes  and  equities.  The 
volatility  of  a  Differential  Index  is  based 
upon  the  volatilities  of  the  designated 
and  benchmark  indexes  or  stock  and  the 
correlation  of  these  components.  The 
Exchange  has  constructed  two-year 
Differential  Index  series  for  44  of  its 
most  actively  traded  equity  option 
stocks  versus  the  SAP  500  and  for  two 
different  index  pairs.  These 
combinations  cover  the  range  for 
negatively  correlated  pairs  through 
uncorrelated  pairs  to  highly  correlated 
pairs.  The  table  included  in  the 
Exchange's  proposal  demonstrates  that 
the  volatilities  of  the  Differential 
Indexes  are  not  significantly  different 
than  the  underlying  indexes  and 
equities,  and  thus  should  be  margined 
similarly. . 

2.  Basis 

The  Exchange  believes  that  the 
proposal  is  consistent  with  Section 
6(b)  •  of  the  Act,  in  general,  and  Section 
6(b)(5) »"  of  the  Act,  in  particular,  in  that 
it  is  designed  to  prevent  fraudulent  and 
manipulative  acts  and  practices,  to 
promote  just  and  equitable  principles  of 
trade,  to  foster  cooperation  and 
coordination  with  persons  engaged  in 
facilitating  transactions  in  securities, 
and  to  remove  impediments  to  and 
perfect  the  mechanism  of  a  free  and 
open  market  and  a  national  market 
system. 

B.  Self-Regulatory  Organization's  ^ 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Pmposed  Rule  Change  Received  From 
Members.  Participants,  or  Others 

Written  comments  on  the  proposed 
.  rule  change  were  neither  solicited  nor  ' 
received. 


III.  Date  of  EffiBCtiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
vfiW: 

(A)  By  order  approve  such  proposed 
rule  change,  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  he  disapproved. 

IV.  Solicitation  of  Camments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary.  Securities  and  Exchange 
Commission.  450  Fifth  Street,  N.W.. 
Washington.  D.C.  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  vmtten  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  vmtten 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  writhheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room,  located  at  the  above  address. 
Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  self-regulatory 
organization.  All  submissions  should 
refer  to  File  No.  SR-Amex-96-12  and 
should  be  submitted  by  November  10. 
1998. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority." 

MarganI  H.  McFarland, 
Deputy  Secretary. 
[FR  Doc.  98-28002  Filed  10-19-98;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMKHSSION 

[ReiMM  Na  34-40546;  RIe  Na  SR-NASO- 
9ft-73] 

SeH-R«gulatory  Organizations;  Notic* 
of  Filing  of  Proposed  Ruls  Ctiango  by 
ths  National  Association  of  Sscurttiss 
Dsalsrs.  Inc.  Rslating  to  Fsssfor 
SulMcribsrs  Who  Rscsivs  Naadsq 
Lsvsl  1  and  Last  Sals  Data  Through 
Automatsd  Votes  RMponss  Ssrvicss 

October  13. 1998. 

Pursuant  to  Sectirai  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),*  and  Rule  19b-4  thereimder,^ 
notice  is  hereby  given  that  on  October 
1, 1998,  the  National  Association  of 
Securities  Dealers.  Inc.  ("NASD  "), 
through  its  wholly-owned  subsidiary, 
the  Nasdaq  Stock  Market,  Inc. 
("Nasdaq  ")  filed  with  the  Securities  and 
Exchange  Commission  ("Commission") 
the  proposed  rule  change  as  described 
in  Items  I.  D,  and  III  below,  which  items 
have  been  prepared  by  the  NASD.  The 
Commission  is  pubUshing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  bom  interested  persons. 

L  Self-Regulatory  Organizatioii's 
StatamcBt  of  the  Tenns  of  Sobetance  of 

the  Proposed  Rule  Change 

Nasdaq  is  proposing  to  amend  Rule 
7010  of  the  NASD  to  make  permanent 
its  current  monthly  pilot  fee  for 
subscrilwrs  who  receive  Nasdaq  Level  1 
and  Last  Sale  daU  through  automated 
voice  response  services.  Below  is  the 
text  of  the  proposed  rule  change. 
Proposed  new  language  is  in  italics. 
•        •        •        •        * 

(p)  Automated  Voice  Response 
Service  Fee 

The  monthly  charge  to  be  paid  by  the 
>  subscriber  for  access  to  Nasdaq  level  1 
Service  and  Last  Sale  Information 
Service  througlh  automated  voice 
response  services  shall  be  $21.25  for 
each  voice  port. 

n.  Self-ReguUtory  OrganizatXHi'a 
Statement  (rfthe  Psrpoeeof.  and 
Statutory  Baaii  for,  the  Piopoeed  Rule 
Change 

In  its  filing  with  the  Commission. 
Nasdaq  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  Nasdaq  has  prepared 


•15U.S.C78«b). 
"ISU.SCTBKbMS). 


11 17  CFR  200.3O-3(aXl2). 


>  15  U.S.C  TSsfbMl). 
*  17  CFR  240.19b-t. 
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summaries,  set  forth  in  Sections  A.  B. 
and  C  below,  of  the  most  significant 
aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

Nasdaq  is  proposing  to  make 
pennanent  its  $21.25  mcnthly  per  port 
fee  for  subscribers  who  receive  NaMiaq 
Level  1  service  through  automated  voice 
response  services. '  These  services 
provide  callers  with  automated  voice 
access  to  real-time  Nasdaq  pricing 
information.  The  monthly  S21.25  fee 
has  been  in  effect  as  a  pilot  fee  for  over 
11  years  and  was  originally  based  on  a 
formulation  of  a  S5.00  premium  above 
the  combined  $16.25  Level  1/Last  Sale 
rate  in  efiiact  at  that  time.  This  fee  has 
not  increased  despite  a  subsequent 
increase  of  Level  1/Last  Sale  rates  to  the 
current  $20.00  per  month  level.  Given 
the  continued  usage  of  voice-based 
quote  access  services.*  Nasdaq  believes 
that  the  charge  for  such  services  should 
not  be  made  a  permanent  pari  of  its  fee 
structure. 

Nasdaq  believes  that  the  proposed 
rule  change  is  consistent  with  the 
provisions  of  Sections  15A(b)(5) '  and 
lSA(b)(6)  •  of  the  Act  in  that  the 
proposal  is  designed  to  provide  for  the 
equitable  allocation  of  reasonable  fees 
among  members  and  other  persons 
using  any  fedlity  or  system  which  the 
Asaodatiao  operates  or  controls  and  is 
not  designed  to  permit  unfair 
discrimination  between  customera, 
issues,  brokers  or  dealen. 

B.  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

Nasdaq  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
inappropriate  burd«i  on  competition. 


*A  VMidor'*  voio*  pott  count  U  dafinad  m  tb* 
mwlmum  numbar  of  callws  capabi*  of  accaaaing 
Naad«i  <••«■  •«  My  givan  tima.  For  axampla.  if  a 
vandor't  voica  pott  count  ia  100  (/.«.,  capabia  of 
handllag  a  maxiniuin  of  100  callan  at  any  givan 
tinM)  tbaa  tba  faa  »ccmm<i  would  ba  S2.12S  (S21.2S 
X 100).  ConfMooa  caJl  on  Octobar  6.  l««S.  batwaan 
TbanM  P.  Moraa.  Saoior  Attarnay.  Offica  of 
Cmmnl  Counaal.  Naad«|.  and  Mignon  McLamora. 
AltorMy  and  Robart  B.  Long.  DivUion  of  Markai 
Ragulatioo.  CooimiMkML 

«Thaf«  ara  cuirmtly  7320  voica  potU  in  aarvica. 

•l5U.S£.yio-3<b)(S). 

•lSU.&C7So-3(bX6). 


C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members.  Participants,  or  Others 

m.  Date  of  EffiBctiveneaa  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  publication  of 
this  notice  in  the  Federal  Register  or 
within  such  long  period  (i)  as  the 
Commission  may  designate  up  to  90 
days  of  such  date  if  it  finds  such  long 
period  to  be  appropriate  and  publishes 
its  reasons  for  so  finding  or  (ii)  as  to 
which  the  self-regulatory  organization 
consents,  the  Commission  will: 

(A)  By  order  approve  the  proposed 
rule  change:  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comnients 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposal  is 
consistent  with  the  Act.  persons  making 
written  submissions  should  file  six 
copies  thereof  with  the  Secretary. 
Securities  and  Exchange  Commission. 
450  Fifth  Street.  N.W..  Washington.  D.C 
20549.  Copies  of  the  submission,  all 
subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552.  will  be 
'available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NASD.  All 
submissions  should  refer  to  File  No. 
SR-NASD-9S-73  and  should  be 
submitted  by  November  10. 1998. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.' 

Maifam  H.  McFarland. 

Deputy  Secretary. 

IFR  Doc.  98-28109  Filed  10-19-98;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

CHlllMI  No.  34-40641;  Fit  No.  SR-PHLX- 
96-04] 

S«H-rtogulatory  Organizations: 
Proposad  Rula  Ctianga  by  ttw 
PhlladalpMa  Stock  Exchanga.  Inc. 
AnMndIng  Rula  783,  Raportof 
nnandal  Arrangamanta  and  noor 
Prooadura  Advica  F-11.  Splitting 
Ofdara 

October  9, 1998. 

Pursuant  to  Section  19(b)(1)  of  the 
Seoul  ties  Exchange  Act  of  1934 
("Act") »  and  Rule  19b-4  '  thereunder, 
notice  is  hereby  given  that  on  April  27, 
1998.  the  Philadelphia  Stock  Exchange. 
Inc.  C'PHLX"  or  "Exchmige")  filed  with 
the  Securities  and  Exchange 
Commission  ('Commission"  or  "SEC") 
the  proposed  rule  change  as  described 
in  Items  I.  n.  and  III  below,  which  Items 
have  been  prepared  by  the  Exchange. 
On  October  2. 1998,  the  PHLX 
submitted  Amendment  No.  1  to  the 
proposed  rule  change.  >  The  Commission 
is  publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 

I.  Self-Regulatory  OiyuiizatioB's 
SUtemant  of  the  Tanas  of  Substance  of 
the  Proposed  Rule  Oiaage 

The  Exchange  proposes  to  amend  its 
financial  arrangements  rule.  Rule  783.  to 
require  that  membera.  member 
organizations,  foreign  currency  options 
("FCO")  participants,  participant 
organizations  and  general  partners  or 
-  voting  stockholden  thereof  report  to  the 
Exchange  financial  arrangements  for 
amounts  greater  than  $5,000.  In 
addition,  the  Exchange  proposes  to 
amend  Options  Floor  Procedure  Advice 
("Advice")  F-11  *  regarding  the 
Splitting  of  Orders  by  adding  that  dually 
and  financially  affiliated  Registered 
Option  Tnden  ("ROTs")  will  be  treated 


'17CFR200.3O-3(a)(12). 


•  15  U.S.C  7aa(bNl). 
*17CFR240.10b-4. 

'Latter  from  lMandiUY^nik.Eiquii«.  PHLX  to   ' 
Michael  Walinakaa.  Deputy  Aaaociata  Diiector, 
OiviaioD  of  Market  Regulation.  SEC  dated 
September  30, 190S.  In  Amendment  No.  1.  tba 
PHLX  added  a  requirement  tbat  memben,  member 
organizations,  participants  and  participant 
organisations  disclose  loans  and  financial 
■irangaroents  with  non-members. 

*The  PHLX's  minor  rule  violation  anforcement 
and  reporting  plan  ("minor  rula  plan"),  codified  in 
PHLX  Rule  970.  conUins  fk>or  procadure  advices 
witb  accompanying  Tme  scbedulaa.  Rula  Iftd- 
l(cX2)  under  tlie  Act  autborisae  national  securitiea 
excbangas  to  adopt  ntinor  rula  violation  plans  for 
summary  discipline  and  abbrevialad  lapottii^  Rule 
l«d-l(cNl)  under  tbe  Act  raquiraa  prompt  filing 
with  the  Commission  of  any  final  disciplinary 
action.  However,  minor  rule  violation  not  exceeding 
$2,500  ara  deemed  not  final,  tbareby  permitting 
periodic:  u  oppoaad  to  immediate,  reporting. 
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as  one  interest  in  the  trading  crowd.  The 
fine  schedule  for  failing  to  report  dual 
or  financial  affiliations  is  also  proposed 
to  be  increased  from  $100.00  to  $500.00 
for  the  first  offense;  $250.00  to 
$1,000.00  for  the  second  offense;  and 
&t)m  $500.00  to  a  sanction  discretionary 
with  the  Business  Conduct  Committee 
for  the  third  offense  and  thereafter.  A 
corresponding  change  to  the  minor  rule 
plan  is  also  proposed.  The  proposed 
rule  language  is  attached  as  Exhibit  A. 


n.  Self-Regulatory  Oi-gsniistion's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
PHLX  included  statements  concerning 
the  purpose  of.  and  basis  for,  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  The  PHLX  has 
prepared  summaries,  set  forth  in 
sections  A.  B.  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

Currently,  PHLX  Rule  783  requires 
that  members  and  member  organizations 
report  to  the  Exchange  the  obtaining  and 
making  of  a  loan  over  $2,500,  including 
loans  to  non-members.  Paragraph  (b) 
provides  exceptions  for  certain  member- 
to-member  loans.  The  Exchange 
proposes  to  amend  Rule  783  to  require 
that  all  members,  member  organizations. 
FCO  participants  and  participant 
organization  as  well  as  general  partners 
or  voting  stockholders  thereof,  report 
fijiancial  arrangements  with  other 
members,  member  organizations.  FCO 
participants  and  participant 
organizations,  general  partners  or  voting 
stockholders  or  persons  associated 
therewith,  or  non-members. 

Included  in  the  proposed  definition  of 
financial  arrangements  is  any 
consideration  over  $5,000  that 
constitutes  a  loan.  gift,  salary  or  bonus; 
the  direct  financing  of  a  member  or 
participant  organization  (except  clearing 
arrangements); '  any  direct  equity 
investment  or  profit  sharing 
arrangement;  and  the  guarantee  of  a 
trading  account  (except  a  clearing 
arrangement).  Proposed  exceptions  to 
the  rule  are  outlined  in  proposed 


paragraph  (c)  of  PHLX  Rule  783.  The 
amended  rule  would  not  apply  to  stock 
loan  arrangements*  or  transactions 
between  members  affiliated  with  the 
same  member  organization  or 
participants  affiliated  with  the  same 
participant  organization  or  transaction 
in  publicly  traded  securities  of  a 
member  organization.  All  parties 
involved  in  the  financial  arrangement 
are  required  to  notify  the  Exchange  of 
eligible  financial  arrangements  within 
ten  (10)  business  days  of  the  effective 
date  of  such  arrangements.  In  the  event 
of  termination  of  the  financial 
arrangement,  the  parties  involved  must 
similarly  notify  the  Exchange  of  the 
termination.  Thus,  the  purpose  of  the 
proposal  is  to  revise  Rule  783  to  focus 
on  prompt  and  complete  reporting  of 
financial  arrangements  of  members. 
In  addition,  the  PHLX  proposes  to 
amend  Advice  F-11  such  that  dually 
affiliated  and  financially  affiliated  ROTs 
would  be  treated  as  one  interest  for  the 
purpose  of  splitting  an  order  in  the 
trading  crowd.  Currently.  Advice  F-11 
requires  ROTs  of  the  same  firm  when 
bidding  or  offering  at  the  same  price  and 
for  the  same  option  to  be  treated  as  one 
interest  for  the  purpose  of  spUtting  an 
order  in  the  trading  crowd.  Advice  F- 
11  prevents  one  firm  &t>m  garnering  all 
of  the  executions  in  a  particular  option. 
The  proposal  would  extend  the  Advice 
to  dually  and  financially  affiliated  ROTs 
fiuther  ensuring  fairness  in  the  order 
splitting  process.  Advice  F-11  defines 
"dually  affiliated"  as  those  ROTs 
required  to  report  pursuant  to  Exchange 
Rule  793; '  and  "financially  affiliated" 
as  those  ROTs  required  to  report 
pursuant  to  Exchange  Rule  783.  The 
Exchange  also  proposes  to  increase  fines 
for  failure  to  report  dual  or  financial 
affiliations  bom  $100.00  to  $500.00  for 
the  first  offense;  from  $250.00  to 
$1,000.00  for  the  second  offense;  and 
frtjm  $500.00  to  a  sanction  discretionary 
with  the  Business  Conduct  Committee 
for  the  third  offense  and  thereafter. 


In  summary,  requiring  disclosure  of 
financial  arrangements  between 
members  and  participant  organizations 
is  intended  to  increase  the  ability  of  the 
Exchange  to  monitor  the  financial  status 
of  its  own  membership.  In  addition, 
notification  is  intended  to  facilitate 
monitoring  by  the  Exchange  and  to 
prevent  the  splitting  of  orders  in  the 
trading  crowd  between  members  who 
are  either  dually  or  financially  affiliated. 

Thus,  the  PHLX  Ijelieves  that  the 
proposed  rule  change  is  consistent  with 
Section  6  of  the  Act  and  more 
specifically  with  Section  6(b)(5)  in  that 
it  promotes  just  and  equitable  principles 
of  trade  and  protects  investors  and  the 
public  interest  by  revising  the 
Exchange's  financial  arrangement  rule 
and  strengthening  the  trade  splitting 
provision. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  PHLX  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
inappropriate  burden  cm  competition. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

No  written  comments  were  either 
solicited  or  received. 

m.  Date  of  Efiiactivensas  of  the 
Proposed  Rule  Change  and  Timing  for 
Coauniasion  Action 

Within  35  days  of  the  publication  of 
this  notice  in  the  Fsdsral  ftqiirter  or 
within  such  longer  period  (i)  as  the 
Commission  may  designate  up  to  90 
days  of  such  date  if  it  finds  such  longer 
period  to  be  appropriate  and  pubUshes 
its  reasons  for  so  finding  or  (ii)  as  to 
which  the  seff-regulatory  organization 
consents,  the  Commission  will: 

(A)  by  order  approve  the  proposed 
rule  change,  or 

(B)  institute  proceedings  to  determine 
whether  the  proposed  rule  diange 
should  be  disapproved. 


'Clearing  arrangemenU  are  derined  as  those 
arrangements  in  which  a  company  acts  as  an 
intermediary  in  making  payments,  deliveries  or 
both  in  connection  with  transactions  in  securities, 
or  who  provides  facilities  for  comparison  of  daU 
respecting  the  terms  of  settlement  of  securities. 


■  A  stock  loan  arrangement  shall  mean  an 
agreement  for  the  lending  and  borrowing  of 
securities  and  shall  include  a  securities  contract  or 
other  agreement,  including  related  terms,  for  the 
transfer  of  securities  against  the  transfer  of  funds, 
securities,  or  other  collateral,  with  simultaneous 
agreement  by  the  transferee  to  transfer  to  th« 
transferor  against  the  transfer  of  funds,  securities, 
or  other  collateral  upon  notice,  at  dale  certain,  upon 
demand,  the  same  or  substituted  securities. 

'  PHLX  Rule  793  requires  persons  who  are 
general  or  limited  partners,  or  an  officer,  director, 
stockholder  or  associated  person  of  more  than  one 
member  or  participant  organization  or  who  are 
affiliated  in  any  manner  with  a  non-member,  or 
non-participant  organization  which  is  engaged  in 
the  securities  business,  to  disclose  this  affiliation  in 
writing  and  to  have  such  affiliation  approved  in 
writing  by  tbe  member  or  participant  organisatiaD. 


IV.  SoUcitatkMi  of  Coaunents 

Interested  persons  are  invited  to 
submit  written  daU,  views  and 
argiunents  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary.  Securities  and  Exchange 
Commission.  450  Fifth  Street.  N.W.. 
Washington.  D.C  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
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communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552.  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  the  filing  will  also  be 
available  for  inspection  and  copying  at 
the  PHLX's  principal  offices.  All 
submissions  should  refer  to  File  No. 
SR-PHLX-98-04  and  should  be 
submitted  by  November  10, 1998. 

For  the  Comininion,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.* 

Margaret  H.  McFarland. 

Deputy  Secretary. 

ExUbHA 

Additioiu  are  italiciaad.  deletions  are 
brackelad. 
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Rule  783.  (a)  Financial  Arrangements — 
Each  member,  member  organization, 
participant,  participant  organization,  general 
partner  or  vodng  shareholder  therein  shall 
report  to  the  Exchange,  forthwith  (upon  the 
obtaining  or  the  making  thereof: 

(a)  Bach  kian  in  the  amount  of  S2.500  or 
more  (whether  of  cash  or  securities)  obtained 
by  such  member,  member  organization, 
general  partner  or  voting  shareholderl  in  a 
form  prescribed  by  the  Exchange,  any 
financial  arrangement  entered  into,  either 
directly  or  indirectly,  with  another  member  or 
member  organiMOtion,  participant  or 
participant  organixation  or  general  partner, 
voting  shareholder,  or  any  associated  person 
thereof  or  a  iHM-member.  For  the  purposes  of 


this  rule,  a  financial  arrangement  shall  be 
defined  as: 

1.  the  direct  financing  of  a  member  or 
participant  organization 's  dealings  upon  the 
Exchange  with  the  exception  of  clearing 
arrangements; 

2.  any  direct  equity  investment  or  profit 
sharing  arrangement: 

3.  any  consideration  over  the  amount  of 
S5.0O0  that  constitutes  a  gift,  loan,  salary,  or 
bonus:  and 

4.  the  guarantee  of  a  trading  account  with 
the  exception  of  clearing  arrangements. 

(b)  The  disclosure  of  such  financial 
arrangements  shall  be  the  responsibility  of  all 
members  involved.  The  member  or 
participant  organization  shall  submit  to  the 
Exchange  notification  of  the  initiation  or 
termination  of  such  financial  arrangements 
within  ten  (10)  business  days  of  the  effective 
date  of  such  arrangements.  The  notice  of 
termination  will  constitute  the  end  of  the 
financial  arrangement. 

(ExoeptioiM 

(b)  Each  loan  in  the  amount  of  S2.500  or 
more  (whether  in  cash  or  securities)  to  any 
member,  member  organization,  general 
partner  or  voting  stockholder  made  by  a 
member,  member  organization,  general 
partner  or  voting  stockholder,  provided 
howrever,  that  no  report  shall  be  required 
with  respect  to: 

(1)  Any  loan  fully  seciued  by  readily 
marketable  collateral  so  long  as  such  loan 
remains  secured; 

(2)  Any  loan  of  securities  made  by  the 
borrower  for  the  purpose  of  effecting  delivery 
against  a  sale  where  money  payment 
equivalent  to  the  market  value  of  the 
securities  is  made  to  the  lender  and  such 
contract  is  marked  approximately  to  the 
market; 


(3)  Any  loan  on  a  life  insurance  policy 
which  is  not  in  excess  of  the  cash  surrender 
value  of  such  policy: 

(4)  Any  loan  obtained  from  a  bank,  trust 
company,  monied  corporation,  or  fiduciary 
on  the  security  of  real  estate; 

(5)  Any  loan  transaction  between  members, 
general  partners,  or  voting  stockholders  in 
the  same  member  oiganizations.| 

(c)  Nothing  in  this  rule  would  require  the 
reporting  of  agreements  for  the  lending  and 
borrowing  of  securities,  financial 
arrangements  between  members  affiliated 
with  the  same  member  organization  or 
participants  affiliated  with  the  same 
participant  organization  or  transactions  in 
publicly  traded  securities  of  a  member 
organization. 

Suppleiiientary  Material 

.01  As  used  herein,  an  agreement  for  the 
lending  and  borrowing  of  securities  shall 
mean  a  securities  contract  or  other 
agreement,  including  related  terms,  for  the 
transfer  of  securities  against  the  transfer  of 
funds,  securities  or  other  collateral,  with  a 
simultaneous  agreement  by  the  trans^ree  to 
transfer  to  the  transferor  against  the  transfer 
of  funds,  securities,  or  other  collateral,  upon 
notice,  at  a  date  certain,  upon  demand,  the 
same  or  substituted  securities. 

F-1 1    Splitting  Orders 

ROTs  of  the  same  firm,  dually  affiliated  or 
financially  affiliated  BOTs,  when  bidding  or 
offering  at  the  same  price  for  the  same 
option,  are  to  be  treated  as  one  interest  for 
purpose  of  splitting  an  order  in  the  trading 
crowd. 

For  the  purposes  of  this  Advice,  dually 
affiliated  ROTs  are  ROTs  required  to  report 
dual  affiliations  pursuant  to  Rule  793  and 
financially  affiliated  ROTs  are  ROTs  required 
to  report  financial  arrangements  pursuant  to 
Rule  783. 


Fine  Schedule 

Implemantad  on  a  one  year  running  calendar  basis 


F-11 

let  Ooourenoa .. 

2nd  OocuiTanoa 


Srd  Oocunanoa 
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Sanction  is  Discretionary  with  the  Business  Conduct  Commit- 
tee] 
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DEPARTMENT  OF  TRANSPORTATION 

OfflM  of  tiM  Swratary 

FIlMM  OMenninMlon  of  Air  Kotehum. 

^QgNCY;  Department  of  Transportation. 

■l7CFR200.3e-3(a)(12). 


ACTION:  Notice  of  Commuter  Air  Carrier 
Fitness  Determination — Otder  98-10- 
14.  Order  to  Show  Cause. 


SUMMARY:  The  Department  of 
Transportation  is  directing  all  interested 
persons  to  show  cause  why  it  should 
not  issue  ah  order  finding  that  Air 
Ketchum.  Idaho.  Inc..  is  fit,  willing,  and 
able  to  provide  scheduled  passenger 
operations  as  a  conunuter  air  carrier. 
BBtPOMSes:  All  interested  persons 
wishing  to  respond  to  the  Department  of 


Transportation's  tentative  fitness 
determination  should  file  their 
responses  with  the  Air  Carrier  Fitness 
Division.  X-56.  Department  of 
Transportation,  400  Seventh  Street, 
SW..  Room  6401.  Washington.  DC 
20590.  and  serve  them  on  all  persons 
listed  in  Attachment  A  to  the  order. 
Responses  shall  be  filed  no  later  than 
October  28. 1998. 

fOn  FURTHER  MFORMATHM  CONTACT: 
Galvin  Coimbre.  Air  Carrier  Fitness 
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Division  (X-56.  Room  6401).  U.S. 
Department  of  Transportation.  400 
Seventh  Street.  SW..  Washington,  DC 
20590.  (202)  366-5347. 

Dated:  October  14, 1998. 
Charlet  A.  Hunnicutt. 

Assistant  Secretary  for  Aviation  and 

International  Affairs. 

IFR  Doc.  98-28034  Filed  10-19-98:  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Proposed  Advisory  Circular  25.803-1  A, 
Emsrgsncy  Evacuation 
Damonstrations 

AGENCY:  Federal  Aviation 
Administration.  DOT. 
ACTION:  Notice  of  Availability  of 
Proposed  Advisory  Circular  (AC) 
25.803-lA  and  request  for  comments. 


SUMMARY:  This  notice  announces  the 
availability  of  and  requests  comments 
on  a  proposed  advisory  circular  (AC) 
which  provides  guidance  on  a  means, 
but  not  the  only  means,  of  compliance 
with  the  Federal  Aviation  Regulations 
(FAR)  concerning  (1)  conduct  of  full- 
scale  emergency  evacuation 
demonstrations,  and  (2)  use  of  analysis 
and  tests  in  lieu  of  conducting  an  actual 
demonstration.  This  notice  is  necessary 
to  give  all  interested  persons  an 
opportunity  to  present  their  views  on 
the  proposed  AC. 

DATES:  Comments  must  be  received  on 
or  before  December  21. 1998. 
ADDRESSES:  Send  all  comments  on 
proposed  AC  to:  Federal  Aviation 
Administration.  Attention:  Frank 
Tiangsing.  Propulsion.  Mechanical 
Systems  and  Crashworthiness  Branch. 
ANM-112.  Transport  Airplane 
Directorate,  Aircraft  Certification 
Service.  1601  Lind  Avenue  SW,  Renton. 
WA  98055-4056.  Comments  may  be 
inspected  at  the  above  address  between 
7:30  a.m.  and  4:00  p.m.  weekdays, 
except  Federal  holidays. 
FOR  FURTHER  INFORMATION  CONTACT: 
Katherine  Burks.  Transport  Standards 
Staff,  at  the  address  above,  telephone 
(206) 227-2114. 
SUPPLfMENTARY  INFORMATION: 

Comments  Invited 

A  copy  of  the  draft  AC  may  be 
obtained  by  contacting  the  person 
named  above  under  FOR  FURTHER 
INFORMATION  CONTACT.  Interested 
persons  are  invited  to  conwnent  on  the 
proposed  AC  by  submitting  such  written 
data,  views,  or  argimients  as  they  may 


desire.  Commenters  should  identify  AC 
25.803-lA  and  submit  comments,  in 
duplicate,  to  the  address  specified 
above.  All  communications  received  on 
or  before  the  closing  date  for  comments 
will  be  considered  by  the  Transport 
Standards  Staff  before  issuing  the  final 
AC. 

Discussion 

Section  25.803(c)  requires  that  for 
airplanes  with  a  passenger  seating 
capacity  of  more  than  44  passengers,  it 
must  be  shown  that  the  passengers  and 
required  crewmembers  can  be  evacuated 
to  the  ground  in  90  seconds  under 
simulated  emergency  conditions. 
Compliance  can  be  shown  by 
conducting  a  full-scale  emergency 
evacuation  demonstration  under  the  test 
conditions  specified  in  Appendix  J  of 
part  25  or  a  combination  of  analysis  and 
testing  found  acceptable  by  the  FAA. 
Advisory  Circular  25.803-1.  issued  on 
November  13. 1989,  provided  guidance 
on  how  to  conduct  a  full-scale 
emergency  evacuation  demonstration 
and  the  use  of  analysis  and  testing  in 
lieu  of  conducting  a  fulNscale 
demonstration.  This  proposed  revision 
to  the  AC  provides  additional  giiidance 
on  how  to  conduct  a  full-scale 
demonstration,  including  information 
on  the  test  start  signal,  briefing  of  test 
participants,  obtaining  informed 
consent,  and  flight  attendant  training.  In 
addition,  the  proposed  revision  expands 
the  discussion  on  the  determination  on 
whether  a  combination  of  analysis  and 
testing  may  be  used  in  lieu  of  the  full- 
scale  demonstration,  including  the  types 
of  testing  which  may  be  necessary  to 
support  an  analysis.  Finally,  additional 
guidance  is  provided  on  what  and  how 
information  and  test  data  should  be 
provided  in  an  analysis. 

Issued  in  Renton.  Washington,  on  Ortober 
8. 1998. 
John  J.  Hickey, 

Acting  S4anager,  Transport  Airplane 
Directorate.  Aircraft  Certification  Service, 
ANM-100. 
IFR  Doc.  98-28040  Filed  10-19-98:  8:45  am) 
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SUMMARY:  Notice  is  given  of  new  tasks 
assigned  to  and  accepted  by  the 
Aviation  Rulemaking  Advisory 
Committee  (ARAC).  This  notice  informs 
the  public  of  the  activities  of  ARAC. 

FOR  FURTHER  INFORMATION  CONTACT: 
Stewart  R.  Miller,  Transport  Standards 
Staff  (ANM-110).  Federal  Aviation 
Administration.  1601  Lind  Avenue. 
SW..  Renton.  WA  98055-4056;  phone 
(425)  227-1255;  fax  (425)  227-1320. 

SUPPt^CNTARY  MFORMATKM: 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Aviation  Rulemaking  Advisory 
Commlttae;  Transport  Airplane  and 
Engine  Issues— New  Tasics 

AGB4CY:  Federal  Aviation 
Administration  (FAA).  DOT. 
action:  Notice  of  new  task  assignments 
for  the  Aviation  Rulemaking  Advisory 
Committee  (ARAC).  


Background 

The  FAA  has  established  an  Aviation 
Rulemaking  Advisory  Committee  to 
provide  advice  and  recommendations  to 
the  FAA  Administrator,  through  the 
Associate  Administrator  for  R^ulation 
and  Certification,  on  the  full  range  of 
the  FAA's  rulemaking  activities  with 
respect  to  aviation-related  issues.  This 
includes  obtaining  advice  and 
recommendations  on  the  FAA's 
commitment  to  harmonize  its  Federal 
Aviation  Regulations  (FAR)  and 
practices  with  its  trading  partners  in 
Europe  and  Canada. 

One  area  ARAC  deals  with  is 
Transport  Airplane  and  Engine  Issues. 
These  issues  involve  the  airworthiness 
standards  for  transport  category 
airplanes  and  engines  in  14  CFR  parts 
25,  33.  and  35  and  parallel  provisions  in 
14  CFR  parts  121  and  135. 

The  Tasks 

This  notice  is  to  inform  the  public 
that  the  FAA  has  asked  ARAC  to 
provide  advice  and  recommendation  on 
the  following  harmonization  tasks: 

Task  1 1 :  Safety  and  Failure  Analysis 

1.  JAR-E  requires  a  summary  listing 
of  all  failures  which  result  in  major  or 
hazardous  effects  and  an  estimate  of  the 
probability  of  occurrence  of  these  major 
and  hazardous  effects.  Part  33  requires 
an  assessment  of  failures  which  lead  to 
four  specified  hazards. 

2.  JAR  requires  a  list  of  assumptions 
and  the  substantiation  of  those 
assumptions.  Most  of  the  JAR-E 
assumptions  are  covered  by  other  Part 
33  paragraphs. 

3.  JAR-E  includes  a  unique  hazard, 
"toxic  bleed  air". 

4.  While  both  regulations  require 
analysis  to  examine  malfunctions  and 
single  and  multiple  failures.  Part  33  also 
requires  an  examination  of  improper 
operation. 

The  FAA  expects  ARAC  to  submit  its 
recommendation(s)  resulting  from  this 
task  by  January  31.  2000. 
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Task  12:  Endurance  Test  Requirements 
Study 

Review  and  evaluate  the  feasibility 
and  adequacy  of  hannonizing:  (1)  FAR 
33.87  and  JAR-E  740  endurance  test 
requirements,  including  thrust  reverser 
operation  during  endurance  testing,  in 
consideration  of  changes  in  engine 
technology,  and  (2)  FAR  33.88  and  JAR- 
E  700  overtemperature/excess  operating 
conditions.  The  Aviation  Rulemaking 
Advisory  Committee  (ARAC)  is 
specifically  tasked  to  study  these  issues 
and  dociunent  findings  in  the  form  of  a 
report. 

The  FAA  expects  ARAC  to  submit  the 
report  by  December  31, 1999. 

The  report  must  include  industry- 
provided  data  for  an  FAA  economic 
analysis.  This  data  should  include  the 
effects  on  small  operators  and  small 
businesses.  The  report  also  should 
include  industry-provided  data 
regarding  the  record-keeping  burden  on 
the  public. 

Task  13:  Fatigue  Pressure  Test/Analysis 

JAR-E  640(b)(2)  requires  fatigue 
pressure  testing  of  major  engine  casings. 
The  FAR's  do.  not  have  a  specific 
requirement  for  fatigue  pressure  tests  of 
major  engine  casings. 

The  FAA  expects  ARAC  to  submit  its 
recommendation(s)  resulting  from  this 
task  by  January  31, 1999. 

Task  14:  Overtorque 

JAR-E  820  requires  testing  at 
maximum  over-torque  in  combipation 
Mrith  maximum  turbine-entry  and  the 
most  critical  oil-inlet  temperatures  for 
the  power  turbine  to  validate  transient 
overtorque  values.  The  FAA  does  not 
have  a  specific  requirement.  Note:  The 
33.87  endurance  test  includes* 
requirements  that  can  be  used  to  satisfy 
JAR-E  requirements. 

The  FAA  expects  ARAC  to  submit  its 
recommendation(s)  resulting  from  this 
task  by  January  31, 1999. 

TosJc  IS:  Compressor/Fan  and  Turbine 
Shafts 

1.  JAR-E  850  establishes  probability 
limits  for  shaft  failures  based  on  the 
consequences  of  the  failure.  If  the 
consequences  of  a  shaft  failure  are  not 
readily  predictable,  a  test  is  required  to 
determine  the  consequences.  FAR 
33.27(c)(2)(vi)  requires  all  shaft  failures, 
regardless  of  failure  probability,  to  be 
considered  when  determining  rotor 
integrity  requirements. 

2.  ACJ  E  850  provides  guidance  to 
determine  the  likelihood  of  a  failure  at 
a  given  location  on  a  shaft  and  also 
provides  guidance  for  conducting  tests 
to  determine  the  dynamic 
characteristics  and  fatigue  capability  of 


the  shaft.  The  FAR's  do  not  provide  any 
guidance  material. 

The  FAA  expects  ARAC  to  submit  its 
recommendation(s]  resulting  fit>m  this 
task  by  January  31,  2000. 

Task  16:  Electrical  and  Electronic 
Engine  Control  Systems 

1.  Advisory  material  exists  for  JAR-E 
(AMJ  20X-1).  Advisory  material  does 
not  exist  for  Part  33.  which  has  caused 
difficulty  during  certification  programs. 

2.  AMJ  20X-1  clearly  defines  the 
engine/airframe  substantiation 
responsibilities,  while  FAR  material 
does  not  define  these  requirements. 

3.  JAR-E  states  that  an  electronic 
control  system  "should  provide  for  the 
aircraft  at  least  the  equivalent  safiety, 
and  the  related  reliability  level,  as 
achieved  by  Engines/Propellere 
equipped  with  hydromechanical  control 
and  protection  systems."  Part  33  does 
not  state  a  desired  reliability  level.  Part 
33  states  that  failures  must  not  result  in 
unsafe  conditions. 

The  FAA  expects  ARAC  to  submit  its 
recommendation(s)  resulting  from  this 
task  by  January  31.  2000. 

For  the  above  tasks  the  woiking  group 
is  to  review  airworthiness,  safety,  cost, 
and  other  relevant  factors  related  to  the 
specified  difference,  and  reach 
consensus  on  harmonization  of  current 
Part  33/JAR-E  regulations  and  guidance 
material. 

The  FAA  requests  that  ARAC  draft 
appropriate  regulatory  dociiments  with 
supporting  economic  and  other  required 
analyses,  and  any  other  related  guidance 
material  or  collateral  documents  to 
support  its  recommendations.  If  the 
resulting  recommendation(s)  are  one  or 
more  notices  of  proposed  rulemaking 
(NPRM)  pubUshed  by  the  FAA.  the  FAA 
may  ask  ARAC  to  recommend 
disposition  of  any  substantive 
comments  the  FAA  receives. 

Working  Group  Activity 

The  Engine  Harmonization  Working 
Group  is  expected  to  comply  with  the 
procedures  adopted  by  ARAC.  As  part 
of  the  procedures,  the  working  group  is 
expected  to: 

1.  Recommend  a  work  plan  for 
completion  of  the  tasks,  including  the 
rationale  supporting  such  a  plan,  for 
consideration  at  the  meeting  of  ARAC  to 
consider  transport  airplane  and  engine 
issues  held  following  publication  of  this 
notice. 

2.  Give  a  detailed  conceptual 
presentation  of  the  proposed 
recommendations,  prior  to  proceeding 
with  the  work  stated  in  item  3  l>elow. 

3.  Draft  appropriate  regulatory 
documents  with  supporting  economic 
and  other  required  analyses,  and/or  any 


other  related  guidance  material  or 
collateral  documents  the  working  group 
determines  to  be  appropriate;  or,  if  new 
or  revised  requirements  or  compliance 
methods  are  not  recommended,  a  draft 
report  stating  the  rationale  for  not 
making  such  recommendations.  If  the 
resulting  recommendation  is  one  or 
more  notices  of  proposed  rulemaking 
(NPRM)  published  by  the  FAA,  the  FAA 
may  ask  ARAC  to  recommend 
disposition  of  any  sulwtantive 
comments  the  FAA  receives. 

4.  Provide  a  status  report  at  each 
meeting  of  ARAC  held  to  consider 
transport  airplane  and  engine  issues. 

The  Secretary  of  Transportation  has 
determined  that  the  formation  and  use 
of  ARAC  are  necessary  and  in  the  public 
interest  in  connection  with  the 
performance  of  duties  imposed  on  the 
FAA  by  law. 

Meetings  of  ARAC  will  be  open  to  the 
public.  Meetings  of  the  Engine 
Harmonization  Working  Group  will  not 
be  ofwn  to  the  public,  except  to  the 
extent  that  individuals  with  an  interest 
and  expertise  are  selected  to  participate. 
No  public  announcement  of  working 
group  meetings  will  be  made. 

Issued  in  Washington,  DC,  on  Octol)er  13, 
1998. 

JoMph  A.  Hawkins, 

Executive  Director.  Aviation  Rulemaking 
Advisory  Committee. 

(PR  Doc  98-28038  Filed  10-19-98;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 
F«d«ril  Avtoilon  Admintotration 

Notio*  of  Approval  of  th*  R«oonl  of 
Decision  for  PropoMd  Development  at 
tha  Mnnaapolia-SL  Paul  Inlsmational 
Airport.  IHnnaapolla,  Mnnaaota 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACnON:  Notice  of  Approval  of  the 
Record  of  Decision  (ROD). 


SUMMARY:  The  FAA  is  announcing 
approval  of  the  Record  of  Decision  on 
the  Final  Environmental  Impact 
Statement  for  proposed  development  at 
the  Minneapolis-St.  Paul  International 
Airport  (MSP).  Minneapolis.  Minnesota. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Glen  Orcutt,  FAA,  Airports  District 
Office,  6020— 28th  Avenue  South,  Suite 
102,  Minneapolis,  MN  55450,  telephone 
(612)  713-4354;  fax:  (612)  713-4364. 
SUPPI^MENTARY  INFORMATION:  The  ROD 
is  for  the  approval  of  the  Minneapolis- 
St.  Paul  Dual  Track  Airport  Planning 
Process  and,  for  the  Aiiport  Layout  Plan 
depiciting  the  MSP  2010  Long  Term 
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comprehensive  Plan  (LTCP).  including 
the  construction  and  operation  of  new 
Runway  17/35.  an  8,000-foot-north- 
south  runway  to  be  located  on  the  west 
side  of  the  airport.  It  also  provides  for 
other  FAA  approvals  and  actions 
necessary  to  implement  the  MSP  2010 
LTCP,  as  well  as  environmental 
mitigation  measures.  The  development 
plan  also  includes:  taxiway 
improvements;  new  holding/deicing 
pad  on  the  new  runway;  new  holding/ 
deicing  pads  for  existing  Runways  12R, 
30R  and  30L;  enhanced  storm  water 
detention  basins;  expansion  and 
improvements  of  passenger  concourses; 
roadway  and  interchange 
improvements;  reconstruction/ 
construction  of  maintenance,  aircraft 
hanger  and  air  cargo  facilities;  and  new 
apron  pavement. 

The  ROD  indicates  the  project  is 
consistent  with  existing  environmental 
policies  and  objectives  as  set  forth  in  the 
National  Environmental  Policy  Act 
(NEPA)  of  1969,  as  amended,  and  will 
significantly  affect  the  quality  of  the 
environment. 

In  reaching  this  decision,  the  FAA  has 
given  careful  consideration  to:  (a)  the 
role  of  MSP  in  the  national  air 
transportation  system,  and  the  airport 
capacity/delay  reduction  needs,  (b) 
aviation  safety,  (c)  preferences  of  the 
airport  owner,  (d)  anticipated 
environmental  impact,  and  (e)  the 
decisions  of  the  Minnesota  State 
Legislature.  Discussion  of  these  factors 
are  documented  in  the  Draft 
Environmental  Impact  Statement,  the 
Section  4(f)  Evaluation,  and  the  Final 
Environmental  Impact  Statement  (FEIS) 
for  the  project.  The  notice  of  availability 
of  the  FEIS  appeared  in  the  Federal 
Register  on  May  15, 1998  (63  FR  27083). 
and  the  comment  period  ran  for  thirty 
(30)  days  until  June  15, 1998.  The  FAA's 
determinations  on  the  project  are 
outlined  in  the  ROD,  which  was 
approved  on  September  23, 1998. 

Issued  in  Minneapolis,  Minnesota  on 
October  7, 1998. 
Robert  Hiiber. 

Acting  Manager.  Minneapolis  Airports 
District  Office.  FAA.  Great  Lakes  Region. 
(PR  Doc.  98-28037  Filed  10-19-98;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Federal  Aviation  Administration  (FAA) 
Satellite  Operational  Implamantation 
Team  (SOiT):  Forum  on  the 
Capabilitias  of  the  Global  Positioning 
System  (QPSyWIde  Area 
Augmentation  System  (WAAS)  and 
Local  Area  Augmentation  System 
(LAAS) 

agency:  Federal  Aviation 
Administration.  DOT. 
action:  Notice  of  meeting. 


summary:  The  FAA  SOFT  wiU  be 
hosting  a  public  forum  to  discuss  the 
FAA's  GPS  approval  and  WAAS/LAAS 
operational  implementation  plans.  This 
meeting  will  be  held  in  conjunction 
with  a  regularly  scheduled  meeting  of 
the  FAA  son  and  in  response  to 
aviation  industry  requests  to  the  FAA 
Administrator.  Formal  presentations  by 
the  FAA  will  be  followed  by  a  question 
and  answer  session.  Those  planning  to 
attend  are  invited  to  submit  proposed 
discussion  topics.  Requests  to  make 
presentations  to  the  assembled  forum 
should  be  made  to  the  point  of  contact 
listed. 

DATES:  November  16-17. 1998, 9:00 
a.m.-5:00  p.m. 

ADDRESSES:  Washington.  D.C.  The 
specific  location  will  be  selected  based 
on  nimiber  of  registrants.  Meeting 
details  will  be  sent  to  all  registrants  in 
October.  Tentative  location  is  the  FAA 
Building.  800  Independence  Avenue. 
SW.  Washington  DC 
POMT  OF  CONTACT:  Registi^tion. 
submission  of  suggested  disctission 
topics  and  requests  to  make 
presentations  may  be  made  to  Mr. 
Steven  Albers.  phone  (202)  267-7301. 
fax  (202)  267-5086,  or  email  at 
steven.albersdfaa.gov. 
SUPPLEMENTARY  MFORMATION:  Open  to 
the  aviation  industry  with  attendance 
limited  to  space  available.  Participants 
are  requested  to  register  their  intent  to 
attend  this  meeting  by  October  30, 1998. 
Names,  affiliations,  telephone  and 
facsimile  numbers  should  be  sent  to  the 
point  of  contact  listed. 

Dated:  September  22. 1998. 
Hank  Cabler. 
SOIT  Co-Chairman. 
[FR  Doc.  98-28052  Filed  10-19-98:  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 

Fadorai  Aviation  Administration 

The  Fodaral  Aviation  Admimstration 
(FAA)  Communlcationa/Survaillanoa 
Operation^  Implamantation  Team  (0/ 
SOIT):  Forum  on  the  Operational 
Implamantation  of  Satallita 
Communications,  Surface  Movement 
Surveillance  Systems,  and  Data  Link 
Technologies  lor  Aviation  Applications 
in  the  National  Airspace  System  (NAS) 

agency:  Federal  Aviation 
Administration,  DOT. 

ACTION:  Notice  of  meeting. 


SUMMARY:  The  FAA  C/SOIT  will  be 
hosting  a  public  forum  to  discuss  the 
FAA's  data  link  and  surface  movement 
surveillance  systems.  This  meeting  will 
be  held  in  response  to  aviation  industry 
requests  to  the  FAA  Administrator. 
Formal  presentations  will  be  provided 
followed  by  a  question  and  answer 
session.  In  subsequent  days,  working 
group  sessions  will  be  held  to  discuss 
such  topics  as  Controller-Pilot  Data  Link 
Communications.  High  Frequency  Data 
Link.  Human  Factors,  and  FHght 
Information  Services.  Those  who  plan  to 
attend  are  invited  to  submit  proposed 
discussion  topics.  Requests  to  make 
presentations  to  the  assembled  forum 
should  be  made  to  the  point  of  contact 
listed. 

DATES:  November  17-20. 1998.  9:00 
a.m.-5:00  p.m. 

addresses:  Baltimore,  MD. 

POSIT  OF  COMTACT:  Registration  and 
submission  of  suggested  discussion 
topics  may  be  made  to  Ms.  Regina 
Porzio,  phone  (202)  554-8804  x  3003, 
fax  (202)  554-7593  or  email  at 
regina.porzio9faa.gov. 

SUPPLEMBITARY  STORMATIOW:  Open  to 
the  aviation  industry  with  attendance 
limited  to  space  available.  Participants 
are  requested  to  register  their  intent  to 
attend  this  meeting  by  October  30. 1998. 
Names,  affiliations,  telephone  and 
facsimile  numbers  should  be  set  to  the 
point  of  contact  listed. 
Dated:  October  14. 1998. 


IW.I 

C/SCOT  Co-chairman. 
[FR  Doc.  98-28051  Filed  10-19-98;  8:45  am) 
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OEPARTMENT  OF  TRANSPORTATION      written  statement  to  the  committee  at 


Federal  AvMion  Adminiatratton 

RTCA  Special  Commltlaa  150; 
•MnlnMim  Operatfonal  Perfbnnanca 
Standarde  for  AlrtMma  Navigation 
Equipment  Uaing  Global  PoaWonlng 
System  (OPS) 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Ckimmittee  Act  (Pub. 
L.  92-463.  5  U.S.C,  Appendix  2).  notice 
is  hereby  given  for  a  Special  Committee 
159  meeting  to  be  held  November  2-6, 
1998.  starting  at  9:00  a.m.  The  meeting 
will  be  held  at  RTCA,  1140  Connecticut 
Avenue,  NW.,  Washington.  DC  20036. 
The  agenda  will  be  as  follows: 
Specific  Working  Group  Sessions: 
November  2:  Working  Group  (WG)-4A. 
Precision  Landing  Guidance  (LAAS 
CAT  I/Il/III).  Rooms  A  and  B;  WG-€. 
Interference.  Room  C;  November  3:  WG- 
4A.  Precision  Landing  Guidance  (LAAS 
CAT  I/n/ni).  Rooms  A  and  B;  WG-6. 
Interference,  Room  C.  9:00  a.m.-12:00 
noon;  WG-1.  Second  Civil  Frequency. 
Room  C.  1:30-4:30  p.m.;  November  4: 
WG-4A.  Precision  Landing  Guidance 
(LAAS  CAT  I/II/Ul),  Rooms  A  and  B; 
WG-2C.  GPO/InerUal,  Room  C; 
November  5:  WG-4A,  Precision  Landing 
Guidance  (LAAS  CAT  I/II/III),  Rooms  A 
and  B;  WG-2.  WAAS.  Room  C;  WG-4B. 
Airoort  Surface  Surveillance.  Room  D. 

Plenary  Session.  November  6.  9:00 
a.m.-4:30  p.m..  Rooms  A  and  B:  (1) 
Chairman's  Introductory  Remarks;  (2) 
Review/Approval  of  Minutes  of 
Previous  Meeting;  (3)  Review  WG 
Progress  and  Identify  Issues  for 
Resolution:  (a)  GPS/Second  Civil 
Frequency  (WG-1);  (b)  GPS/WAAS 
(WG-2);  (c)  GPS/GLONASS  (WG-2A): 
(d)  GPS/Ineitial  (WG-2C);  (e)  GPS/ 
Precision  Landing  Guidance  and  Airport 
Surface  Surveillance  (WG-4A  &  WG- 
4B);  (0  GPS/Interference  (WG-6);  (4) 
Review  of  EUROCAE  Activities;  (5) 
Review/Approval  of  the  Proposed  Final 
Draft  RTCA  Report  on  the  Role  of  the 
Global  Navigation  Satellite  System 
(GNSS)  in  Supporting  Aiiport  Surface 
Operations.  RTCA  Paper  No.  162-98/ 
SCl  59-789;  (6)  Assignment/Review  of 
Future  Work;  (7)  Other  Business;  (8) 
Date  and  Location  of  Next  Meeting. 

Attendance  is  open  to  the  interested 
public  but  limited  to  space  availability. 
With  the  approval  of  the  chairman, 
members  of  the  public  may  present  oral 
statements  at  the  meeting.  Persons 
wishing  to  present  statements  or  obtain 
information  should  contact  Mr.  Harold 
Moses,  RTCA  Program  Director,  at  (202) 
833-9339  (phone),  (2)  833-9434  (fax),  or 
hmoses@rtca.org  (electronic  mail). 
Members  of  the  public  may  present  a 


any  time. 

Issued  in  Washington,  E)C,  on  October  14 
1998. 

JaiMP.CaldweU. 

Designated  Official. 

IFR  Doc.  98-28042  Filed  10-19-98;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Notice  of  Intent  To  Rule  on  Application 

To  Impoae  and  Use  the  Revenue  From 

a  Passenger  Facility  Ctiarga  (PFC)  at 

Midland  International  Airport  Mkfland. 
TX  f-  ~. 

agency:  Federal  Aviation 
Administration  (FAA).  EXDT. 
ACTION:  Notice  of  Intent  to  Rule  on 
Application. 


':  The  FAA  proposes  to  rule  and 
invites  public  comment  on  the 
application  to  impose  and  use  the 
revenue  from  a  PFC  at  Midland 
International  Airport  under  the 
provisions  of  the  Aviation  Safety  and 
Capacity  Expansion  Act  of  1990  (Title 
LX  of  the  Omnibus  Budget 
Reconciliation  Act  of  1990)  (Public  Law 
101-508)  and  Part  158  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  158). 
DATES:  Comments  must  be  received  on 
or  before  November  19. 1998. 
ADDRESSES:  Comments  on  this 
application  may  be  mailed  or  delivered 
in  triplicate  copies  to  the  FAA  at  the 
foUovtdng  address:  Mr.  Ben  Guttery. 
Federal  Aviation  Administration, 
Southwest  Region.  Airports  Division, 
Planning  and  Programming  Branch, 
ASW-610D.  Fort  Worth.  Texas  76193- 
0610. 

In  addition,  one  copy  of  any 
comments  submitted  to  the  FAA  must 
be  mailed  or  delivered  to  Mr.  Ken  A. 
Day.  Director  of  Midland  International 
Airport  at  the  following  address:  Mr. 
Ken  A.  Day,  Director  of  Airports.  City  of 
Midland.  P.O.  Box  60305.  Midland. 
Texas  79711. 

Air  carriers  and  foreign  air  carriers 
may  submit  copies  of  the  written 
comments  previously  provided  to  the 
Airport  under  Section  158.23  of  Part 
158. 

FOR  FURTHER  MFORMATION  CONTACT: 
Mr.  Ben  Guttery.  Federal  Aviation 
Administration.  Southwest  Region. 
Airports  Division.  Planning  and 
Programming  Branch,  ASW-610D,  Fort 
Worth,  Texas  76193-0610,  (817)  222- 
5614.  The  application  may  be  reviewed 
in  person  at  this  same  location. 


SUPPLEMENTARY  INFORMATION:  The  FAA 
proposes  to  rule  and  invites  public 
conunent  on  the  application  to  impose 
and  use  the  revenue  from  a  PFC  at 
Midland  International  Airport  under  the 
provisions  of  the  Aviation  Safety  and 
Capacity  Expansion  Act  of  1990  (Title 
IX  of  the  Omnibus  Budget 
Reconciliation  Act  of  1990)  (Public  Law 
101-508)  and  Part  158  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  158). 

On  October  5. 1998.  the  FAA 
determined  that  the  application  to 

-  impose  and  use  the  revenue  from  a  PFC 
submitted  by  the  Airport  was 
substantially  complete  within  the 
requirements  of  Section  158.25  of  Part 
158.  The  FAA  will  approve  or 

disapprove  the  application,  in  whole  or 
in  part,  no  later  than  January  20, 1999. 

The  follo%ving  is  a  brief  overview  of 
the  application. 

Level  of  the  proposed  PFC:  $3.00. 

Proposed  charge  effective  date: 
January  1, 1993. 

Proposed  charge  expiration  date: 
January  1.  2018. 

Total  estimated  PFC  revenue: 
$2,250,000.00. 

PFC  application  number:  99-03-C- 
00-MAF. 

Brief  description  of  proposed  project: 

Project  to  Impoae  and  Use  PFC* 

6.  Construct  Air  Cargo  Taxiway/Ramp 
and  Access. 

Proposed  class  or  classes  of  air 
carriers  to  be  exempted  from  coUectiniE 
PFC's:  ^ 

FAR  Part  135  air  charters  who  operate 
aircraft  with  seating  capacity  of  less 
than  10  passengers. 

Any  person  may  inspect  the 
application  in  person  at  the  FAA  ofBce 
listed  above  under  FOR  FURTHER 
INFORMATION  CONTACT  and  at  the  FAA 
regional  Airports  oCBce  located  at: 
Federal  Aviation  Administration. 
Southwest  Region,  Airports  Division, 
Planning  and  Programming  Branch. 
ASW-610D.  2601  Meacham  Blvd..  Fort 
Worth.  Texas  76137-4298.  fa  addition, 
any  person  may.  upon  request,  inspect 
the  application,  notice  and  other 
documents  germane  to  the  application 
in  person  at  Midland  fatemational 
Airport. 

Issued  in  Fort  Worth.  Texas,  on  October  5. 
1998. 

Naomi  L.  Saunders, 

Manager,  Airports  Division. 

[PR  Doc.  98-28039  Filed  10-19-98: 8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

[Docicet  No.  NHT8A-Se-454«1 

Notice  of  Receipt  of  Petition  for 
Decision  That  Nonconforming  1986- 
1998  Suzuld  QSXR  750  Motorcycles 
Are  Eligible  for  Importation 

AGENCY:  National  Highway  Traffic 
Safety  Administration.  DOT. 
ACTION:  Notice  of  receipt  of  petition  for 
decision  that  nonconforming  1986-1998 
Suzuki  GSXR  750  motorcycles  are 
eligible  for  importation^ 

SUMMARY:  This  document  aimounces 
receipt  by  the  National  Highway  Traffic 
Safety  Administration  (NHTSA)  of  a 
petition  for  a  decision  that  1986-1998 
Suzuki  GSXR  750  motorcycles  that  were 
not  originally  manufactured  to  comply 
v»rith  all  applicable  Federal  motor 
vehicle  safety  standards  are  eligible  for 
importation  into  the  United  States 
because  (1)  they  are  substantially 
similar  to  vehicles  that  were  originally 
manufactured  for  importation  into  and 
sale  in  the  United  States  and  that  were 
certified  by  their  manufacturer  as 
complying  with  the  safety  standards, 
and  (2)  they  are  capable  of  being  readily 
altered  to  conform  to  the  standards. 
DATES:  The  closing  date  for  comments 
on  the  petition  is  November  19, 1998. 
ADDRESSES:  Comments  should  refer  to 
the  docket  number  and  notice  nimiber. 
and  be  submitted  to:  Docket 
Management,  Room  PL-401,  400 
Seventh  St.,  SW,  Washington,  DC 
20590.  (Docket  hours  are  from  10  am  to 
5  pm) 

FOR  FURTHER  INFORMATION  CONTACT: 
George  Entwistle,  Office  of  Vehicle 
Safety  CompUance.  NHTSA  (202-366- 
5306). 
SUPPLEMENTARY  INFORMATION: 

Background 

Under  49  U.S.C.  30141(a)(1)(A).  a 
motor  vehicle^at  was  not  originally 
manufactured  to  conform  to  all 
applicable  Federal  motor  vehicle  safety 
standards  shall  be  refused  admission 
into  the  United  States  unless  NHTSA 
has  decided  that  the  motor  vehicle  is 
substantially  similar  to  a  motor  vehicle 
originally  manufactured  for  importation 
into  and  sale  in  the  United  States, 
certified  under  49  U.S.C.  30115.  and  of 
the  same  model  year  as  the  model  of  the 
motor  vehicle  to  be  compared,  and  is 
capable  of  being  readily  altered  to 
conform  to  all  applicable  Federal  motor 
vehicle  safety  standards. 

Petitions  for  eligibility  decisions  may 
be  submitted  by  either  manufacturers  or 


importers  who  have  registered  with 
NHTSA  pursuant  to  49  CFR  part  592.  As 
specified  in  49  CFR  593.7.  NHTSA 
publishes  notice  in  the  Federal  Register 
of  each  petition  that  it  receives,  and 
affords  interested  persons  an 
opportunity  to  comment  on  the  petition. 
At  the  close  of  the  comment  period, 
NHTSA  decides,  on  the  basis  of  the 
petition  and  any  conunents  that  it  has 
received,  whether  the  vehicle  is  eligible 
for  importation.  The  agency  then 
publishes  this  decision  in  the  Federal 
Register. 

J.K.  Motors  of  Kingsville,  Maryland 
("J.K.")  (Registered  Importer  9(M)06) 
has  petitioned  NHTSA  to  decide 
whether  non-U.S.  certified  1986-1998 
Suzuki  GSXR  750  motorcycles  are 
eligible  for  importation  into  the  United 
States.  The  vehicles  which  J.K.  believes 
are  substantially  similar  are  1986-1998 
Suzuki  GSXR  750  motorcycles  that  were 
manufactured  for  importation  into,  and 
sale  in.  the  United  States  and  certified 
by  their  manufactiuer  as  conforming  to 
all  applicable  Federal  motor  vehicle 
safety  standards. 

The  petitioner  claims  that  it  carefully 
compared  non-U.S.  certified  1986-1998 
Suzuki  GSXR  750  motorcycles  to  their 
U.S.  certified  counterparts,  and  foimd 
the  vehicles  to  be  substantially  similar 
with  respect  to  compliance  writh  most 
Federal  motor  vehicle  safety  standards. 

J.K.  submitted  information  with  its 
petition  intended  to  demonstrate  that 
non-U.S.  certified  1986-1998  Suzuki 
GSXR  750  motorcycles,  as  originally 
manufactured,  conform  to  many  Federal 
motor  vehicle  safety  standards  in  the 
same  manner  as  their  U.S.  certified 
counterparts,  or  are  capable  of  being 
readily  altered  to  conform  to  those 

standards. 

Specifically,  the  petitioner  claims  that 
non-U.S.  certified  1986-1998  Suzuki 
GSXR  750  motorcycles  are  identical  to 
their  U.S.  certified  counterparts  with 
respect  to  compliance  with  Standard 
Nos.  106  flraJce  Hoses.  Ill  Rearview 
Mirrors.  116  Brake  Fluid,  119  New 
Pneumatic  Tires  for  Vehicles  other  than 
Passenger  Cars,  122  Motorcycle  Brake 
Systems,  and  205  Glazing  Materials. 

The  petitioner  also  states  that  non- 
U.S.  certified  1986—1998  Suzuki  GSXR 
750  motorcycles  are  equipped  with 
vehicle  identification  numt)er  plates 
meeting  the  requirements  of  49  CFR  part 

565.  ,     . 

Petitioner  additionally  contends  that 
the  vehicles  are  capable  of  being  readily 
ahered  to  meet  the  following  standard, 
in  the  manner  indicated: 

Standard  No.  108  Lamps.  ReflecUve 
Devices  and  Associated  Equipment  (a) 
Installation  of  U.S.-model  headlamps 
and  front  reflectors;  (b)  installation  of 


U.S.  model  taillamp  assemblies  which 
incorporate  rear  reflectors. 

Standard  No.  120  Tire  Selection  and 
Rims  for  Vehicles  other  than  Passenger 
Cars:  Installation  of  a  tire  information 

label. 

Standard  No.  123  Motorcycle  Controls 
and  Displays:  Recalibration  of  the 
speedometer/ odometer  from  kilometers 
to  miles  per  hour  or  the  replacement  of 
the  speedometer/odometer  with  a  U.S.- 
model  component. 

The  petitioner  also  states  that  a 
vehicle  identification  number  plate  will 
be  affixed  to  the  vehicle  to  meet  the 
requirements  of  49  CFR  part  565. 

Comments  should  refer  to  the  docket 
number  and  be  submitted  to:  Docket 
Management.  Room  PL-401.  400 
Seventh  Street,  SW,  Washington.  DC 
20590.  It  is  requested  but  not  required 
that  10  copies  be  submitted. 

All  comments  received  before  the 
close  of  business  on  the  closing  date 
indicated  above  will  be  considered,  and 
will  be  available  for  examination  in  the 
docket  at  the  above  address  both  before 
and  after  that  date.  To  the  extent 
possible,  comments  filed  after  the 
closing  date  will  also  be  considered. 
Notice  of  final  action  on  the  petition 
will  be  published  in  the  Federal 
Register  piu^uant  to  the  authority 
indicated  below. 

Andiorily:  49  U.S.C  30141(a)(lNA)  and 
(b)(1):  49  CFR  593.8;  delegations  of  authority 
at  49  CFR  1  50  and  501.8. 

Issued  on:  October  15, 1998. 
Mariljniiie  facobs. 

Director.  Office  of  Vehich  Safety  Compliance. 
(PR  Doc.  98-28124  Filed  10-19-98:  8:45  ami 
MUMQOOOCMIC 


DEPARTMENT  OF  TRANSPORTATION 

National  Higltway  Traffic  Safety 
Adntinistfation 

[Ooctot  Na  NHTSA-SS^45471 

Notice  of  Receipt  of  Petition  for 
Decision  That  Nonconforming  1996 
ChryelerLHS  Passenger  Cars  Are 
Eligi)le  for  Importation 

AGENCY:  National  Highway  Traffic 
Safety  Administration.  DOT 
action:  Notice  of  receipt  of  petition  for 
decision  that  nonconforming  1996 
Chrysler  LHS  passenger  cars  are  eligible 
for  importation^ 

SUMMARY:  This  notice  aimounces  receipt 
by  the  National  Highway  Traffic  Safety 
Administration  (NHTSA)  of  a  petiUon 
for  a  decision  that  a  1996  Chrysler  LHS 
that  was  not  originally  manufactured  to 
comply  with  all  applicable  Federal 
motor  vehicle  safety  standards  is    . 


eligible  for  importation  into  the  United 
States  because  (1)  it  is  substantially 
similar  to  a  vehicle  that  was  originally 
manufactured  for  sale  in  the  United 
States  and  that  was  certified  by  its 
manufacturer  as  complying  with  the 
safety  standards,  and  (2)  it  is  capable  of 
being  readily  altered  to  conform  to  the 
standards. 

DATES:  The  closing  date  for  comments 
on  the  petition  is  November  19, 1998. 
A00RE88E8:  Comments  should  refer  to 
the  docket  number  and  notice  number, 
and  be  submitted  to:  Docket 
Management,  Room  PL-401,  400 
Seventh  St..  SW.  Washington.  DC 
20590.  (Docket  hours  are  from  10  am  to 
5  pm]. 

FOR  FURTHER  INFORMATION  CONTACT: 
George  Entwistle,  OfBce  of  Vehicle 
Safety  Compliance.  NHTSA  (202-366- 
5306). 
SUPPLEMENTARY  INFORMATION: 

Background 

Under  49  U.S.C.  30141(a)(1)(A).  a 
motor  vehicle  that  was  not  origiiially 
manufactured  to  conform  to  all 
applicable  Federal  motor  vehicle  safety 
standards  shall  be  refused  admission 
into  the  United  States  unless  NHTSA 
has  decided  that  the  motor  vehicle  is 
substantially  similar  to  a  motor  vehicle 
originally  manufactured  for  importation 
into  and  sale  in  the  United  States, 
certified  under  49  U.S.C.  30115.  and  of 
the  same  model  year  as  the  model  of  the 
motor  vehicle  to  be  compared,  and  is 
capable  of  being  readily  altered  to 
conform  to  all  applicable  Federal  motor 
vehicle  safety  standards. 

Petitions  for  eligibility  decisions  may 
be  submitted  by  either  manufacturers  or 
importers  who  have  registered  with 
NHTSA  pursuant  to  49  CFR  part  592.  As 
specified  in  49  CFR  593.7,  NHTSA 
publishes  notice  in  the  Feideral  Register 
of  each  petition  that  it  receives,  and 
affords  interested  persons  an 
opportunity  to  comment  on  the  petition. 
At  the  close  of  the  comment  period. 
NHTSA  decides,  on  the  basis  of  the 
petition  and  any  comments  that  it  has 
received,  whether  the  vehicle  is  eligible 
for  importation.  The  agency  then 
publishes  this  decision  in  the  Federal 
Register. 

Wallace  Enviroiunental  Testing^ 
Laboratories,  bic.  of  Houston.  Texas 
("Wallace")  (Registered  Importer  90- 
005)  has  petitioned  NHTSA  to  decide 
whether  1996  Chrysler  LHS  passenger 
cars  manufactured  in  Mexico  for  the 
Mexican  and  other  foreign  markets  are 
eUgible  for  importation  into  the  United 
States.  The  vehicle  which  Wallace 
,  believes  is  substantially  similar  is  the 
1996  Chrysler  LHS  that  was 


manufactured  for  sale  in  the  United 
States  and  certified  by  its  manufactiu«r, 
Chrysler  Corporation,  as  conforming  to 
all  applicable  Federal  motor  vehicle 
safety  standards. 

The  petitioner  claims  that  it  carefully 
compared  the  non-U.S.  certified  1996 
Chrysler  LHS  to  its  U.S.  certified 
counterpart,  and  found  the  two  vehicles 
to  be  substantially  similar  with  respect 
to  compliance  with  most  Federal  motor 
vehicle  safety  standards. 

Wallace  submitted  information  with 
its  petition  intended  to  demonstrate  that 
the  non-U.S.  certified  1996  Chrysler 
LHS.  as  originally  manufactured, 
conforms  to  many  Federal  motor  vehicle 
safety  standards  in  the  same  manner  as 
its  U.S.  certified  counterpart,  or  is 
capable  of  being  readily  altered  to 
conform  to  those  standards. 

Specifically,  the  petitioner  claims  that 
the  non-U.S.  certified  1996  Chrysler 
LHS  is  identical  to  its  U.S.  certified 
counterpart  with  respect  to  compliance 
with  Standards  Nos.  101  Controls  and 
Displays,  102  Transmission  Shift  Lever 
Sequence.  .  .  .,103  Defrosting  and 
Defogging  Systems,  104  Windshield 
Wiping  and  Washing  Systems,  105 
Hydraulic  Brake  Systems,  106  Brake 
Hoses,  108  Lamps,  Reflective  Devices 
and  Associated  Equipment,  109  New 
Pneumatic  Tires.  Ill  Rearview hdirror, 
113  Hood  Latch  Systems,  114  Theft 
Protection.  116  Brake  Fluid,  118  Power 
Window  Systems,  124  Accelerator 
Control  Systems,  201  Occupant 
Protection  in  Interior  Impact,  202  Head 
Restraints,  204  Steering  Control 
Rearward  Displacement,  205  Glazing 
Materials.  206  Door  Locks  and  Door 
Retention  Components,  207  Seating 
Systems,  208  Occupant  Crash  Protection 
(on  basis  that  vehicles  are  equipped 
with  factory-installed  driver's  and 
passenger's  side  air  bags,  with  Type  D 
seat  belts  in  front  and  rear  outboard 
seating  positions,  and  with  a  lap  belt  in 
the  rear  center  designated  seating 
position).  209  Seat  Belt  Assemblies,  210 
Seat  Belt  Assembly  Anchorages,  212 
Windshield  Retention,  214  Side  Impact 
Protection,  216  Roof  Crush  Resistance, 
219  Windshield  Zone  Intrusion,  and  301 
Fue7  System  Inteffity,  302  Flammability 
of  Interior  Materials. 

Additionally,  the  petitioner  states  that 
the  non-U.S.  certified  1996  Chrysler 
LHS  complies  with  the  Bumper 
Standard  found  in  49  CFR  part  581.      ■ 

The  petitioner  also  states  that  a 
vehicle  identification  number  plate  is 
affixed  to  the  vehicle  that  meets  the 
requirements  of  49  CFR  part  565. 

Petitioner  also  contends  that  the 
vehicle  is  capable  of  being  readily 
altered  to  meet  the  following  standards, 
in  the  manner  indicated: 


Standard  No.  110  Tire  Selection  and 
Rims:  Installation  of  a  tire  information 
placard. 

The  petitioner  finally  states  that  all 
vehicles  will  be  inspected  prior  to 
importation  to  assure  compliance  with 
the  Theft  Prevention  Standard  found  in 
49  CFR  part  541. 

Interested  persons  are  invited  to 
submit  comments  on  the  petition 
described  above.  Comments  should  refer 
to  the  docket  number  and  be  submitted 
to:  Docket  Management.  Room  PL-401. 
400  Seventh  St..  SW..  Washington,  DC 
20590.  (Docket  hours  are  fix>m  10  a.m. 
to  5  p.m.).  It  is  requested  but  not 
required  that  10  copies  be  submitted. 

AH  comments  received  before  the 
close  of  business  on  the  closing  date 
indicated  above  will  be  considered,  and 
will  be  available  for  examination  in  the 
docket  at  the  above  address  both  before 
and  after  that  date.  To  the  extent 
possible,  comments  filed  after  the 
closing  date  will  also  be  considered. 
Notice  of  final  action  on  the  petition 
will  be  published  in  the  Federal 
Register  pursuant  to  the  authority 
indicated  ImIow. 

Authority:  49  U.S.C  30141(a)(1)(A)  and 
(b)(1):  49  CFR  593.8;  delegations  of  authority 
at  49  CFR  1.50  and  501.8. 

Issued  on:  October  15, 199S. 
MarUynne  Jacofas, 

Director,  Office  of  Vehicle  Safety  Compliance. 
[PR  Doc.  98-28125  Filed  10-l»-98;  8:45  am] 


UNITED  STATES  INFORMATION 
AGENCY 

U.S.  Advisory  Commission  on  Public 
Diplomacy  Mooting 

AQENCV:  United  States  Information 
Agency. 

ACTION:  Notice. 

SUMMARY:  The  U.S.  Advisory 
Commission  on  Public  Diplomacy  will 
meet  on  October  21,  in  Room  600.  301 
4th  Street,  SW.,  Washington  DC.  bom 
10:00  a.m.  to  11:00  a.m. 

At  10:00  a.m.  the  Commission  will 
meet  with  Ambassador  William 
Courtney,  Special  Advisor  to  the  Under 
Secretary  of  State  for  Management,  to 
discuss  consolidation  from  the 
f>erspective  of  the  State  Department  and 
his  role  as  State  Department  Uaison  to 
USL\. 

FOR  FURTHER  INFORMATION  CONTACT: 
Please  call  Betty  Hayes.  (202)  619-4468. 
if  you  are  interested  in  attending  the 
meeting.  Space  is  limited  and  entrance 
to  the  building  is  controlled. 
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Dated:  October  13. 1998. 
Cathy  Brown, 

Management  Analyst,  Federal  Register 
Liaison. 

(FR  Doc.  98-28126  Filed  10-19-98;  8:45  am) 
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Corrections 


Federal  Ragisto- 

Vol.  63.  No.  202 
Tuesday.  October  20,  1998 


This  section  of  the  FEDERAL  REGISTER 
contains  edttorial  corrections  of  previously 
published  Presidential.  Rule,  Proposed  Rule, 
and  Notice  documents.  These  corrections  are 
prepared  by  the  Office  of  the  Federal 
Register.  Agency  prepared  corrections  are 
issued  as  signed  documents  and  appear  in 
the  appropriate  document  ctagories 
elsewhere  in  the  issue. 


Wednesday,  October  14, 1998,  make  the 
following  correction: 

On  page  55109,  in  the  second  column, 
the  d(x:ket  number  is  corrected  to  read 
as  set  forth  above, 
aaxaia  COM  it»«i« 


DEPARTMENT  OF  ENERGY 

Fwlaral  Enwgy  Ragulatory 
Commlasion 

[ProfactNo.  Iflta-OOtq 

Pacfflc  Qm  a  El«etrte  Compwiy; 
Notio*  Postponing  Public  MMdng  to 
DtocuM  SirMNnflow  Noods  for  iho 
Propoood  RoNowwing  of  tho 


Proloet 

Comctioh 

In  notice  document  98-27455 
appearing  on  page  55109,  in  the  issue  of 

Table  199 


4SCFR 


0. 
0. 
0. 
H. 
H. 
H. 


DEPARTMENT  OF  TRANSPORTATION 
Coast  Quard 

46CFRPwt199 
[CQ0  8MM9] 
RIN211S>AB72 

LIfooiving  Equipmont 

Correction 

In  rule  document  98-25929. 
beginning  on  page  52802,  in  the  issue  of 
Thursday,  October  1 .  1998,  make  th 
folloMdng  corrections. 

f1«9.10   (Corracladl 

1.  On  page  52817,  the  table  to  §  199.10 
is  corrected  to  read  as  follows: 

10(a).— LJFESAVINQ  REOUtREMENTS  FOR  INSPECTED  VESSELS. 


ifyf 


T«*  >  SOO  lorw 
T«*  >  900  tan*  . 

Twk  .. 


167 
167 

166 

las 

laa . 


T  . 
T  . 
T  . 
U. 
U. 


-    II  m 

Cvgo  >  SOO  tan* 

C«go<  900  tana     

Cwgo -„ _ 

MOOU... 

Snwt  l-MMnuM  

Smrt  ft— ijJM  .._ 

0*»K»  Simply _.  . 

PuMc  t^»em  SdMoi 

PuMc  NMM  Sehoal 

CMkn  t^ukM  School 

CMtan  mjkM  School 

Smbiq  Sctiool  —.—«-„„..„.„„.. 

Snwl  Pmimhim  .._ 

Short  tataH  voyagt* . 

Moawri 


Short  biMil  «ayM»* 

Ml 


Al 


Al 


lOoMnographcRw.. 


Short  bin 


X 
X 
X 
X 
X 
X 
X 
X 
X 

"x~ 

X 


SubchMv  W  SubpMii  in*«M*  < 


B 


X 
X 
X 

X 


X 

X 

X 


X 
X 
X 
X 
X 
X 
X 
X 
X 

X 


X 
X 
X 
X 


X* 

x« 

X* 

x« 


x 

X 
X 


X 
X 


X* 


X» 

x» 
x« 
x» 


x» 
x» 


X 
X 


X 
X 


X 
X 


X 
X 


Olhw* 


46CFRiae 


4eCFR117 
46CFR133 


4eCFR 
160.500 


46CFR180 


i"c»«pplytoin*pnctadnofHi«-rrnni6*J 

■ny«ng  mm  fwn  90  ipoew  paraonnai. 
)  to  MM*  CMiying  nol  mow  ttan  SO 


chtpBrHoiaM 


««houl  aeoonimodMono  or  meik  Haluiii  on  ba«d. 

in  100116.  OtmmaJmknm^  mo  m»f      ^^ 

h  AntartM  and  •»  HN»  S*«  l*«wo.  M  6r  oMt  M  •  MiiOM  inn  dw«  fcom  Cip  dM  Ro*w  to  Wm«  POW.  AnfcoM  ta- 


*  monlhnn  SO  ipacM  pofaomol  if  ■«•  yomi 
tta«  <to  no«  mn*  »•  Mwart  *•  p»otoc*in  foquirMtanto  in  iubehiptor  H  01  tM  cN^itor  tor 


mtub- 
ol«i«Mma 


f1M.70   [Comdad] 

2.  On  page  52818,  in  the  third 
column,  in  §  199.70(a)(2).  in  the  fifth 


line.  "§$67,123"  should  read 
"S  67.123". 


f  198.820    [Corractatq 

3.  On  page  52820.  in  §  199.620.  in  the 
heading  to  the  table.  "(A)"  should  read 
"(a)". 
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S  199.630    [Correctad] 

4.  On  page  52821,  in  the  table  to 
§  199.630,  in  the  fourth  column,  imder 
"Great  Lakes"  in  the  seventh  line, 
"199.630(f)2"  should  read  "199.630(f)2' 
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Department  of 
Education 


Pre-Application  Technical  Assistance 
Workshops  for  Those  Sutmiltting  a  Rscal 
Year  1999  Planning  Grant  or 
Development  Grant  Application  Under  the 
Strengthening  Institutions  Program  and 
the  Hispanlc-Serving  Institutions  Program; 
Notice 
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DEPARTMENT  OF  EDUCATION 
[CFDA  Nos:  84.031A-84.031S] 
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Notice  Inviting  Participants  to  Pre- 
Application  Technical  Aaaiatance 
Worfcahopa  for  Those  Submitting  a 
Flacai  Year  (FY)  1999  Planning  Grant 
or  Davalopmant  Grant  Application 
Undsr  the  Strengthening  Institutions 
Progrsm  and  the  Hispanic-Serving 
Institutions  Program 

SUMMAI^:  The  Department  of  Education 
will  conduct  three  pre-application 
technical  assistance  workshops  for  those 
intending  to  submit  Fiscal  Year  1999 
applications  under  the  Strengthening 
In^tutions  Program,  and  the  Hispanic- 
Serving  Institutions  Program.  At  Uiese 
workshops.  Department  of  Education 
staff  will  assist  prospective  planning 
grant  or  developing  grant  applicants  in 
preparing  eligibility  data  and  in 
developing  a  project  design  in  the  form 
of  an  application.  They  will  provide 
budget  information  as  well  as  deal  with 
project  design  issues. 

The  Department  is  holding  these 
workshops  to  give  early  assistance  to 
potential  applicants  even  though  we 
have  not  yet  officially  announced  a 
closing  date  for  receipt  of  applications. 
However.  Congress  recently 
reauthorized  the  Higher  Education  Act 
(HEA)  and  both  programs  were 
modified.  The  Department  %vill  discuss 
those  modifications  and  their  impact  on 
the  development  of  institutional 
applications  for  funding. 

The  technical  assistance  woriuhops 
will  be  held  as  follows: 

1.  East  Coast  Region 

Date:  Friday.  October  30. 1998. 

Time:  9:00  a.m.  to  5:00  p.m. 

Location:  Valencia  Commimity 
College.  East  Campus.  Performing  Arts 
Center.  701  North  Econlockhatchee 
Trail.  Orlando  FL  32825. 


Contact:  e:mail 
lwhipple#valencia.cc.fl.us  Fax  407- 
42&-8970  Lorraine  Whipple. 

Telepone:  407-299-5000  Ext.  3417. 

Please  Contact  Valencia  Community 
College. 

2.  Middle  States  Region 

Date:  Friday.  November  6.^  1998. 

Time:  9:00  a.m.  to  5:00  p.m. 

Location:  University  of  Missouri.  JC 
Penney  Building.  Main  Auditorium, 
8001  National  Bridge  Road,  St.  Louis. 
MO  63121. 

Contact:  e:mail 
karl_beeler«UMSL.edu 

Telephone:  314-51&-5211. 

Please  Contact  Mt-Anne  Young. 

3.  West  Coast  Region 

Date:  Saturday.  November  21. 1998. 

Time:  9:00  a.m.  to  5:00  p.m. 

Location:  Portland  State  University. 
Smith  Memorial  Center.  Rooms  294-8. 
1825  SW  Broadway.  Portland.  OR. 

Contact:  e:mail 
08troeorskyt9nhl.nh.pdx.edu 

Telephone:  503-725-8545. 

Please  Contact  Ms.  Anne  Young. 
SUPPLEMENTARY  MFORMATION:  While  the 
Department  is  pubUshing  the  name  of  a 
contact  person  at  the  hosting 
institutions,  we  ask  that  you  contact  that 
person  only  if  it  is  an  emergency. 
Instead,  please  contact  the  Department 
of  Education  Qmtact  person  dted  below 
if  you  have  any  questions  about  the 
details  of  the  meetings.  You  do  not  need 
to  pre-register  and  there  is  no 
registration  fee. 

FOR  FURTHER  VIFORMATKM  CONTACT: 
Anne  S.  Young,  Institutional 
Development  Undergraduate  Education 
Service.  U.S.  Department  of  Education. 
600  Independence  Ave.  S.W..  The 
Portals  Building.  Coiulyard  80, 
Washington,  D.C.  20202-5335. 
Telephone  number  (202  260-3362  or  by 
e:mail  to  Anne YoungOed.gov. 


Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Services  (FIRS)  at  1-800-877- 
8330  between  8  a.m.  and  8  p.m..  Eastern 
time.  Monday  through  Friday. 

Individials  with  disabilities  may 
obtain  this  document  in  an  alternate 
format  (e.g.  Braille,  large  print, 
audiotape,  or  computer  diskette)  on 
request  to  the  contact  person  listed  in 
the  preceding  paragraph. 

Electronic  Access  to  this  Document: 
Anyone  may  view  this  dociunent.  as 
well  as  all  other  Department  of 
Education  documents  published  in  the 
Federal  Register,  in  text  or  portable 
document  format  (PDF)  on  the  World 
Wide 

Web  at  either  of  the  following  sites: 
http://ocfo.ed.gov/fedreg.htm 
http7/www.ed.gov/news.html 

To  use  the  pdf  you  must  have  the 
Adobe  Acrobat  Reader  Program  with 
Search,  which  is  available  free  at  either 
of  the  previous  sites.  If  you  have 
questions  about  using  the  pdf,  call  the 
U.S.  Government  Printing  Office  toll 
bee  at  1-888-293-6498. 

Anyone  may  also  view  these 
documents  in  text  copy  on  an  electronic 
bulletin  board  of  the  Department. 
Telephone  (202)  219-1511  or  toll  bee. 
1-800-222-4922.  The  documents  are 
located  under  Option  G — Files/ 
Announcements,  Bulletins  and  Press 
releases. 

Note:  The  official  version  of  a  document  is 
the  document  published  in  the  Federal 


Program  Authority:  20  U.S.C  1057. 

Dated:  October  16, 1998. 

David  A.  Longanacker. 

Assistant  Secretary  for  Postsecondary 
Education. 

[FR  Doc.  98-28223  Piled  10-19-98;  8:45  am] 
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Presidential  Documents 


TiUe  3— 

The  President 


Proclamatioii  7141  of  October  16,  1998 
National  Character  Counts  Week,  1998 


By  the  President  of  the  United  States  of  America 

A  Proclamation 

As  Americans,  we  are  a  people  full  of  hope,  confident  in  otir  capacity 
to  make  life  better  for  ourselves  and  others.  We  look  forward  to  the  promise 
of  the  future,  and  we  have  high  goals  for  the  21st  century:  to  remain 
the  world's  leading  force  for  peace,  freedom,  prosperity,  and  security;  to 
keep  the  American  Dream  alive  for  everyone  willing  to  work  for  it;  to 
come  together  across  lines  of  race,  religion,  and  other  individual  differences 
to  become  one  America.  But  everything  we  hope  to  accomplish  depends, 
as  it  always  has,  on  the  hearts  and  minds  of  the  American  people. 

One  of  the  greatest  building  blocks  of  character  is  citizen  service.  We  must 
do  more  as  individuals  and  as  a  society  to  encourage  all  Americans — 
especially  our  young  people — to  share  their  time,  skills,  enthusiasm,  and 
energy  with  their  communities.  Whether  we  teach  children  to  read,  mentor 
young  people,  work  at  a  food  bank  or  homeless  shelter,  or  care  for  people 
living  with  AIDS,  citizen  service  calls  forth  the  best  from  each  of  us.  It 
builds  a  sense  of  community,  compassion,  acceptance  of  others,  and  a  willing- 
ness to  do  the  right  thing — all  hallmarks  of  character. 

We  can  take  great  pride  today  in  the  numbers  of  energetic,  idealistic  Ameri- 
cans who  are  participating  in  service  activities  across  our  country  and  around 
the  world.  Almost  90,000  young  men  and  women  have  served  their  conunu- 
nities  through  AmeriCorps  during  the  past  4  years,  tutoring  students,  mentor- 
ing children,  building  homes,  frghting  drug  abuse.  Through  our  America 
Reads  initiative,  Americans  of  all  ages  are  volunteering  their  time  to  help 
children  learn  to  read  independently  by  the  end  of  the  third  grade.  Through 
Learn  and  Serve  America,  the  Corporation  for  National  and  Community 
Service  encourages  America's  schools  to  add  service  learning  to  their  curric- 
ula so  that  all  students — from  kindergarten  through  graduate  school — can 
develop  their  character,  skills,  and  self-confidence  while  making  their  own 
unique  contributions  to  the  life  of  their  communities.  In  the  National  Senior 
Service  Corps  and  the  Peace  Corps,  in  religious,  school,  community,  and 
charitable  organizations,  Americans  strengthen  the  character  of  our  Nation 
by  volunteering  to  improve  the  quality  of  life  for  their  fellow  human  beings. 
During  National  Character  Counts  Week,  let  us  reaffirm  to  our  children 
that  the  futiire  belongs  to  those  who  have  the  strength  of  character  to 
live  a  life  of  service  to  others. 

NOW,  THEREFORE,  I,  WILLIAM  J.  CLINTON.  President  of  the  United  States 
of  America,  by  virtue  of  the  authority  vested  in  me  by  the  Constitution 
and  laws  of  the  United  States,  do  hereby  proclaim  October  18  through 
October  24,  1998,  as  National  Character  Counts  Week.  I  call  upon  the  people 
of  the  United  States,  government  officials,  educators,  religious,  community, 
and  business  leaders,  and  the  States  to  commemorate  this  week  with  appro- 
priate ceremonies,  activities,  and  programs. 
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IN  WITNESS  WHEREOF,  I  have  hereunto  set  my  hand  this  sixteenth  day 
of  October,  in  the  year  of  our  Lord  nineteen  hundred  and  ninety-eight, 
and  of  the  Independence  of  the  United  States  of  America  the  two  hundred 
and  twenty-third. 
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Pioclamatioii  7142  of  October  16,  1998 
National  Forest  Products  Week,  1998 


IFR  Doc.  98-28323 

Filed  10-19-98:  12:05  pm| 

Billing  coda  3195-01-P 


By  the  President  of  the  United  States  of  America 

A  Proclamation 

Our  Nation  has  been  blessed  with  abundant  natiiral  resources,  and  among 
the  most  precious  of  these  are  our  forests.  Because  forests  cover  about 
one-third  of  the  land  area  of  the  United  SUtes,  their  splendor  is  not  limited 
to  one  region,  but  is  shared  by  our  entire  country.  All  Americans  can 
experience  the  variety  and  beauty  of  our  forests,  parks,  and  woodlands 
and  share  the  joys  of  hiking,  camping,  bird  watching,  and  other  recreational 
activities.  Likewise,  all  Americans  benefit  firom  the  essentials  for  life  that 
forests  provide:  clean  water,  clean  air,  soil  stability,  pollution  reduction, 
and  a  rich  habitat  for  plants  and  animals.  Forests  also  supply  us  with 
products  vital  to  our  society  and  economy,  from  building  materials  to  paper 
products  to  medicines. 

Maintaining  the  health  of  our  Nation's  forests  is  an  important  and  delicate 
task.  As  we  continue  to  grow,  both  in  terms  of  popiilation  and  in  land 
developed,  we  put  increased  pressure  on  our  forests  and  vfoodland  areas. 
In  the  past,  such  growth  occurred  without  regard  to  its  impact  and  often 
threatened  the  very  existence  of  our  forests  and  the  diverse  wildlife  they 
support.  Learning  from  our  mistakes,  today  we  use  wise  forest  management 
strategies  and  careful  stewardship  to  ensure  that  our  forests  %>rill  remain 
both  healthy  and  productive. 

Such  management  requires  strong  cooperation  among  private  citizens,  govern- 
ment agencies,  and  the  forestry  industry.  Half  of  our  Nation's  forestlands 
belong  to  private  landowners,  the  Federal  Government  and  State  goveniments 
own  40  percent,  and  the  forest  products  industry  owns  the  remaining  10 
percent.  All  three  groups  have  been  working  together  to  ensxire  the  sustain- 
able development  of  our  forests  and  woodlands.  State  Foresters  and  Coopera- 
tive State  Extension  Agents,  with  assistance  from  the  U.S.  Department  of 
Agriculture,  play  a  vital  role  in  this  endeavor,  helping  private  landowners 
properly  manage  their  forestlands  through  technical  assistance,  educational 
programs,  and  voluntary  incentives.  Working  in  partnership,  government, 
industry,  and  private  citizens  are  making  progress  in  the  vital  task  of  preserv- 
ing the  health  of  America's  forests  and  woodlands  while  providing  essential 
products  to  the  American  people. 

To  recognize  the  importance  of  our  forests  in  ensuring  the  long-term  welbre 
of  our  Nation,  the  Congress,  by  Public  Law  86-753  (36  U.S.C.  163).  has 
designated  the  week  beginning  on  the  third  Sunday  in  October  of  each 
year  as  "National  Forest  Products  Week"  and  has  authorized  and  requested 
the  President  to  issue  a  proclamation  in  observance  of  this  week- 
NOW,  THEREFORE,  I,  WILLIAM  J.  CLINTON,  President  of.the  United  States 
of  Ainerica,  do  hereby  proclaim  October  18  through  October  24,  1998,  as 
National  Forest  Products  Week.  I  call  upon  all  Americans  to  observe  this 
week  with  appropriate  ceremonies  and  activities. 
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IN  WITNESS  WHEREOF,  I  have  hereunto  set  my  hand  this  sixteenth  day 
of  October,  in  the  year  of  our  Lord  nineteen  hundred  and  ninety-eight, 
and  of  the  Independence  of  the  United  States  of  America  the  two  hundred 
and  twenty-third. 
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The  President 
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Notice  of  October  19,  1998 


Continuatioii  of  Emergency  With  Respect  to  Significant  Nar- 
cotics Traffickers  Centered  in  Colombia 


On  October  21,  1995,  by  Executive  Order  12978,  I  declared  a  national 
emergency  to  deal  with  the  unusual  and  extraordinary  threat  to  the  national 
security,  foreign  policy,  and  economy  of  the  United  States  constituted  by 
the  actions  of  significant  foreign  narcotics  traffickers  centered  in  Colombia, 
and  the  unparalleled  violence,  corruption,  and  hann  that  they  cause  in 
the  United  States  and  abroad.  The  order  blocks  all  property  and  interests 
in  property  of  foreign  persons  listed  in  an  Annex  to  the  order,  as  well 
as  foreign  persons  determined  to  play  a  significant  role  in  international 
narcotics  trafficking  centered  in  Colombia,  to  materially  assist  in.  or  provide 
financial  or  technological  support  for  or  goods  or  services  in  support  of. 
the  narcotics  trafficking  activities  of  persons  designated  in  or  pursuant  to 
the  order,  or  to  be  owned  or  controlled  by,  or  to  act  for  or  on  behalf 
of,  persons  designated  in  or  pursuant  to  the  order.  The  order  also  prohibits 
any  transaction  or  dealing  by  United  States  persons  or  within  the  United 
States  in  such  property  or  interests  in  property.  Because  the  activities  of 
significant  narcotics  traffickers  centered  in  Colombia  continue  to  threaten 
the  national  security,  foreign  policy,  and  economy  of  the  United  States 
and  to  cause  unparalleled  violence,  corruption,  and  harm  in  the  United 
States  and  abroad,  the  national  emergency  declared  on  October  21,  1995. 
and  the  measures  adopted  pursuant  thereto  to  deal  with  that  emergency, 
must  continue  in  effect  beyond  October  21.  1998.  Therefore,  in  accordance 
with  section  202(d)  of  the  National  Emergencies  Act  (50  U.S.C  1622(d)). 
I  am  continuing  the  national  emergency  for  1  year  with  respect  to  significant 
narcotics  traffickers  centered  in  Colombia. 

This  notice  shall  be  published  in  the  Federal  Register  and  transmitted 
to  the  Congress. 
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REMINDERS 

The  items  in  this  list  were 
editoriatty  compited  as  an  aid 
to  Federal  Register  users. 
Inclusion  or  exclusion  from 
this  list  has  no  legal 
significance. 


RULES  GOINQ  INTO 
EFFECT  OCTOBER  20. 
1996 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quaMy  Iniplemenlalton 
plans;  approval  and 
promulgation:  various 
States: 

CaMomia:  published  8-21-98 

Water  pollution;  effluent 
guidelines  for  point  source 
categories: 

Organic  pesticide  chemicalar 
_    manufacturing  industry; 
published  7-22-98 

FEDERAL 
COMMUNICATIONS 

Radio  stations:  table  of 
assignments: 

Alaska  et  al.;  published  10- 
20-98 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 

Food  and  Drug 
Adndnlalrallon 

Food  addKives: 

Adjuvants,  production  aidB, 
and  sanitizers— 

2-9-Oimethylanthra.  etc.; 
published  10-20-98 

2-MethyM.6- 
bis((octytthio)methyl] 
phenol;  published  10- 
20-98 

Polymera— 

Polyesler-polyurethane 
resirvacid  dianhydride 
adhesive:  published  10- 
20-98 

TRANSPORTATION 
DEPARTMENT 


Admin  iatratloft 

Airwortfuness  directives: 

Aerospatiale;  published  9- 
15-98 

Airbus:  published  9-15-98 

Boeing:  published  9-15-98 

Construcciones 
Aeronauticas.  SA.; 
published  9-15-98 

Fokker;  published  9-15-98 

McDonnell  Douglas; 
published  9-15-98 


COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 

DEPARTMENT 

AgrteuKural  Martiating 

Servlee 

Beef  promotfon  and  research; 

comments  due  by  10-27-98; 

published  8-28-98 

AGRICULTURE 
DEPARTMENT 
Animal  and  Plant.  Haaltii 
in  ■paction  Sarvica 

Plant-relatad  quarantine, 

domestic: 

MedKerranean  fruit  fly; 
corrwnenls  due  by  10-26- 
98;  published  8-26-98 

AGRICULTURE 
DEPARTMENT 

Commodity  Credit 
Corporation 

Loan  and  purchase  programa: 
Tobacco;  importer 
assessments;  comments 
due  by  10-29-98; 
published  9-29-98 

AGRICULTURE 
DEPARTMENT 
Farm  Sarvtce  Agency 
Program  regulations: 
Guaranteed  farm  toan 

programs;  regulatory 

streamlining;  and 

preferred  lender  program; 

implemenlalion;  commer<s 

due  by  10-26-98; 

pubished  9-25-98 

AGRICULTURE 
DEPARTMENT 

Food  Safety  and  inapacMon 
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98;  published  9-29-98 
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Ready  Reserve  screening: 
comments  due  t>y  10-27- 
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ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  Implementation 
plans;  approval  and 
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California:  comments  due  t)y 
10-26-98;  published  9-25- 
98 

Hazardous  waste  program 
authorizations: 
Massachusetts;  comments 

due  by  10-30-98; 

published  9-30-98 
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26-98 
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published  8-28-98 
GENERAL  SERVICES 
ADMINISTRATION 
Federal  travel: 
Payment  of  expenses  in 
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oommarts  due  by  10- 
26-96;  published  9-11- 
98 
INTERIOR  DEPARTMENT 
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Practice  and  procedure: 
Proceedngs;  effldency 
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10-27-98;  published  8-28- 

98 
Missouri  et  al.;  oommerts 

due  by  10-27-98; 

published  8^8-98 
Military  personnel: 
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98;  pubished  7-2848 
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comments  due  by  10-30- 

96;  pubished  8^1-06 
General  Electric  Co.; 

commerts  due  by  10-26- 
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AG;  oommerts  due  t>y 

10-26-98;  pubished  7-28- 

98 
Lockheed;  conwnerts  due 

by  10^6-98;  pubished  9- 

11-98 
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due  by  10-2648; 

pul)ished  8-26-96 
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and  agendas;  extended 
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pubished  8-2848 
TREASURY  DEPARTMENT 
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with  1>LUS"  (Pubic  Laws 
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To  make  certain  tachracal 
oorrecions  in  tanm  rslating  to 
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&  41«P.L.  106-2SS 
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KR.  468MP.L  1( 


To  extend  the  date  by  which 
an  automated  ar*y-a»lt 
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PROPOSED  RULES 
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See  Agricultural  Marketing  Service 

See  Cooperative  State  Research,  Education,  and  Extension 
Service 

See  Farm  Service  Agency 

See  Forest  Service 
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See  Engineers  Corps 
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Commodity  Futures  Trading  Commission 

NOTICES 

Agency  information  collection  activities: 
Submission  for  OMB  review;  comment  request,  56150- 
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Engineers  Corps 
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Executive  Office  of  tite  President 

See  Trade  Representative,  Office  of  United  States 
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NOTICES 

Meetings;  Sunshine  Act.  56269.  56270 

Public  Haalth  Smrvica 

See  Agency  for  Toxic  Substances  and  Disease  Registry 

See  Food  and  Drug  Administration  • 

See  National  Institutes  of  Health 

Raaaarch  and  Spacial  Programa  Administration 

NOTICES 

Hazardous  materials: 
Applications,  exemptions,  renewals,  etc.,  56287-56289 

Rural  Buainaaa-Cooparativa  Sarvica 

RUI^S 

Program  regulations: 
Shared  appreciation  agreements;  enforcement  and  — 

collection 
Correction,  56290 

Rural  Housing  Service 

RULES 

Program  regulations: 
Shared  appreciation  agreements;  enforcement  and 
collection 
Correction,  56290 

Rural  Utilitias  Sarvica 

RULES 
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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicat>ility  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


DEPARTMENT  OF  DEFENSE 

Office  of  ttie  Secretary 

32CFRPart41 

Enlisted  Adntinistrative  Separations 

agency:  Department  of  Defense. 
action:  Final  rule. 

SUMMARY:  This  dociiment  removes 
information  in  Title  32  of  the  Code  of 
Federal  Regulations  concerning  enlisted 
administrative  separations.  This  part 
has  served  the  purpose  for  which  it  was 
intended  in  the  CFR  and  is  no  longer 
necessary. 

EFFECTIVE  DATE:  October  21, 1998. 

FOR  FURTHER  INFORMATION  CONTACT: 

L.  Bynum  or  P.  Toppings.  703-697- 
4111. 

SUPPLEMENTARY  INFORMATION:  DoD 
Directive  1332.14  (32  CFR  part  41)  is 
available  via  internet  at  the  following 
address:  http://www.defienselink.mil/ 
dodgc/defense__ethics/.  Pai>er  copies  of 
the  current  Directive  may  be  obtained, 
at  cost,  firom  the  National  Technical 
Information  Service  (NTIS).  5285  Port 
Royal  Road.  Springfield.  VA  22161. 

List  of  Sttbiects  in  32  CFR  Part  41 

Armed  forces  reserves.  Military 
personnel. 

PART  41— [REMOVED] 

Accordingly,  by  the  authority  of  10 
U.S.C.  301.  32  CFR  part  41  is  removed. 

Dated:  October  13, 1998. 
LM.  Bjnnim, 

Alternate  OSD  Federal  Register  Liaison 
Officer. 
(FR  Doc  98-28137  Filed  10-20-96;  8:45  ami 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

32  CFR  Part  199 
RIN0720-AA46 

Civilian  Health  and  Medical  Program  of 
the  UnHbrmed  Services  (CHAMPUS); 
TRICARE  Prinie  Balance  Billing 

AGBICY:  Office  of  the  Secretary.  DoD. 
action:  Final  rule. 

summary:  This  final  rule  establishes 

financial  protections  for  TRICARE 

Prime  enrollees  in  limited 

circumstances  when  they  receive 

covered  services  from  a  non-network 

provider. 

DATES:  This  rule  is  effective  March  16. 

1998. 

ADDRESSES:  TRICARE  Management 

Activity.  Program  Development  Branch. 

Aurora.  CO  80045-6900. 

FOR  FURTHER  MFORMATION  CONTACT: 

Kathleen  Larkin.  Office  of  the  Assistant 

Secretary  of  Defense  (Health  Affairs)/ 

TRICARE  Management  Activity. 

telephone  (703)  681-1745. 

Questions  regarding  payment  of 
specific  claims  under  the  CHAMPUS 
allowable  charge  method  should  be 
addressed  to  the  appropriate  TRICARE/ 
CHAMPUS  contractor. 
8UPPI.BICNTARY  INFORMATION: 

I.  Overview  of  the  Rule 

This  final  rule  implements  section 
731  of  the  FY  1996  National  Defense 
Authorization  Act  and  section  711  of 
the  FY  1997  National  Defense 
Authorization  Act  which  modified  10 
U.S.C  1079(h)  to  provide  protections  for 
TRICARE  Prime  enrollees  fit>m  balance 
billing  sit\iations  in  limited 
circumstances.  Balance  billing  can 
otherwise  occur  when  a  provider  bills  a 
TRICARE  Prime  enrollee  an  actual 
charge  in  excess  of  the  allowable 
amount  Each  regional  TRICARE 
managed  care  support  contractor  is 
required  to  establish  a  network  of 
civilian  providers  in  areas  where 
TRICARE  Prime  (the  enrollment  option) 
is  offered.  As  is  standard  for  Health 
Maintenance  Organizations,  enrollees  in 
TRICARE  Prime  receive  care  bom 
network  providers.  But  on  occasion, 
such  as  when  a  network  provider  is  not 
available  and  they  are  referred  to  a  non- 
network  provider,  or  in  emergencies. 


they  may  receive  covered  services  from 
non-network  providers.  This  rule 
provides  protection  in  these  situations: 
TRICARE  Prime  enrollees  will  be 
responsible  for  their  copayments,  but 
not  for  balance  billing  by  non- 
participating  providers. 

Public  Comments.  The  interim  final 
rule  was  published  in  the  Federal 
Register  on  February  13,  1998.  We 
received  one  comment  letter.  We  thank 
the  commenter  who  approved  of  the 
Department's  steps  taken  to  further 
protect  TRICARE  Prime  beneficiaries 
from  the  uncertainties  of  balance  billing 
by  non-network  providers.  The 
commenter  also  suggested  that  we  more 
clearly  define  balance  billing 
protections  for  "out-of-network 
referrals"  and  more  specifically  state 
our  definition  of  "providers"  with 
respect  to  references  to  non- 
participating  providers. 

Response.  The  rule  is  designed  to 
limit  TRICARE  Prime  beneficiary 
liability  when  properly  referred  by  the 
primary  care  manager  or  Health  Care 
Finder  for  authoriasd  care  outside  of  the 
TRICARE  network  in  limited  instances 
where  there  is  a  lack  of  networiiL 
providers,  or  there  is  a  mistaken  refnral 
to  an  out-of-network  provider. 
Emeigency  care  requires  no  prior 
authorization;  however,  balance  billing 
protections  also  apply  to  TRICARE 
Prime  beneficiaries  who  receive  care  in 
an  emergency  setting  from  non-network 
providers.  With  respect  to  the  request  to 
further  define  the  term  "providers,"  the 
definition  is  contained  in  199.2  of  this 
part  and  is  generally  considered  to  be  a 
hospital,  or  other  institutional  provider, 
a  physician,  or  other  individual 
professional  provider,  ot  other  provide' 
of  services  or  supplies. 

Pmvisions  of  Final  Rule.  The  final 
rule  is  consistent  with  the  interim  final 
rule. 

n.  Rulemaking  Procedurea 

Executive  Order  12866  requires 
certain  regulatory  assessments  for  any 
significant  regulatory  action,  defined  as 
one  which  would  result  in  an  annual 
effect  on  the  economy  of  $100  million 
or  more,  or  have  other  substantial 
impacts. 

The  Regulatory  Flexibility  Act  (RFA) 
reqiiires  that  each  Federal  agency 
prepare,  and  make  available  for  public 
comment,  a  regulatory  flexibility 
analysis  when  the  agency  issues  a 
regulation  which  would  have  a 
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significant  impact  on  a  substantial 
number  of  small  entities. 

This  is  not  a  significant  regulatory 
action  under  the  provisions  of  Executive 
Order  12866.  and  it  would  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities. 

The  Tmal  rule  will  not  impose 
additional  information  collection 
requirements  on  the  public  under  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35). 

PART  199— {AMENDED] 

1.  The  authority  citation  for  Part  199 
continues  to  read  as  follows: 

Audwrity:  5  U.S.C  301;  10  U.S.C  chapter 
55. 

2.  Section  199.14  is  amended  by 
adding  paragraph  (h)(l)(i)(D)  to  read  as 
follows: 

f  199.14    Provider  reimburaement 


(h)  Reimbursement  of  Individual 
Health  Care  Professionals  and  Other 

Non-Institutional  Health  Care  Providers. 

•  •  • 

(1)  Allowable  charge  method.  •  •  • 

(i)  Introduction.  •  •   ' 

(D)  Special  rule  for  TRICARE  Prime 
Enrollees.  \n  the  case  of  a  TRICARE 
Prime  enroUee  (see  section  199.17)  who 
receives  authorized  care  from  a  non- 
participating  provider,  the  CHAMPUS 
determined  reasonable  charge  will  be 
the  CMAC  level  as  established  in 
paragraph  (h)(l)(i)(B)  of  this  section 
plus  any  balance  billing  amount  up  to 
the  balance  billing  limit  as  referred  to  in 
paragraph  (h)(l)(i)(C)  of  this  section. 
The  authorization  for  such  care  shall  be 
pursuant  to  the  procedures  established 
by  the  Director,  OCHAMPUS  (also 
referred  to  as  the  TRICARE  Support 
Office). 

•  •        •        •        • 

Dated:  October  15. 1998. 
L.M.  Bynum, 

Alternate  Federal  Register  Liaison  Officer, 
Department  of  Defense. 
(FR  Doc.  98-28140  Filed  10-20-98;  8:45  am] 
MUMQOOM  low  04  M 


DEPARTMENT  OF  TRANSPORTATION 

33  CFR  Part  165 
(COTP  Sen  Juan  98-466] 
mN211S-nAA97 

Safaty  Zona  Ragulationa:  Port  of 
Guanica,  Quanica,  Puerto  Rico 

AGENCY:  U.S.  Coast  Guard,  DOT. 
action:  Temporary  final  rule. 


summary:  The  Coast  Guard  is 
establishing  an  emergency  safety  zone 
for  the  port  of  Guanica,  Puerto  Rico. 
This  safety  zone  is  necessary  to  protect 
vessels  and  the  port  from  navigation 
hazards  associated  with  downed 
electrical  power  cables  that  stretch  into 
Guanica  Eay.  Three  high  tension  power 
cables  detached  from  the  western  tower 
and  remain  attached  to  the  eastern 
tower.  The  cables  enter  the  water  in 
vicinity  of  the  Ochoa  fertilizer  facility 
and  are  submerged  at  an  unknown 
depth  possibly  within  the  channel.  All 
vessels  are  prohibited  from  anchoring  in 
or  transiting  Mdthin  the  prescribed 
safety  zone  unless  specifically 
authorized  by  the  Captain  of  the  Port 
San  Juan,  PR 

EFFECTIVE  DATES:  This  regulation 
becomes  effective  at  3  pjn.  on  October 
7, 1998  for  the  port  of  Guanica,  Puerto 
Rico,  and  will  remain  in  effect  until  6 
p.m.  on  October  21, 1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Commanding  Officer,  Marine  Safety 
Office  San  Juan,  P.O.  Box  9023666,  Old 
San  Juan,  Puerto  Rico,  00902-3666, 
Attention:  Lieutenant  Commander 
Dreyfus,  or  phone  (787)  729-6800  x308. 
SUPnXMBfTARY  INFORMATION: 

Background  and  Purpoae 

This  regulation  is  necessary  to  protect 
vessels  from  navigation  hazards 
associated  with  downed  electrical 
power  cables  that  stretch  into  Guanica 
Bay.  All  vessels  are  prohibited  from 
anchoring  in  or  transiting  restricted 
waters  and  channels  unless  specifically 
authorized  by  the  Captain  of  the  Port 
San  Juan,  PR.  This  regulation  does  not 
apply  to  authorized  law  enforcement  or 
search  and  rescue  vessels  operating 
within  the  safety  zone.  The  Captain  of 
the  Port  San  Juan,  PR  will  issue  a 
Marine  Safety  Information  Broadcast 
Notice  to  Mariners  (BNTM)  to  notify  the 
marine  community  of  the  safety  zone 
and  the  imposed  restrictions.  A  separate 
BNTM  will  be  issued  to  notify  when  the 
safety  zone  is  no  longer  in  effect.  This 
regulation  begins  at  3  p.m.  on  October 
7, 1998  for  the  port  of  Guanica. 

In  accordance  with  5  U.S.C.  553,  a 
notice  of  proposed  rulemaking  (NPRM) 
was  not  published  for  this  regulation 
and  good  cause  exists  for  making  it 
effective  in  less  than  30  days  after 
Federal  Register  publication.  Publishing 
a  NPRM  and  delaying  its  effective  date 
would  be  contrary  to  the  public  interest 
and  safety  since  immediate  action  is 
needed  to  protect  vessels  from  an 
electrical  hazard  and/or  from 
obstruction. 

Regulatory  Evaluation:  This  proposal 
is  not  a  significant  regulatory  action 


under  section  3(f)  of  Executive  Order 
12866  and  does  not  require  an 
assessment  of  potential  costs  and 
benefits  under  section  6(a)(3)  of  that 
order.  It  has  been  exempted  from  review 
by  the  Office  of  Management  and 
Budget  under  that  order.  It  is  not 
significant  under  the  regulatory  policies 
and  procedures  for  the  Department  of 
Transportation  (DOT)  (44  FR  11040; 
February  26, 1979).  The  Coast  Guard 
expects  the  economic  impact  of  this 
rulemaking  to  be  so  minimal  that  a  full 
Regulatory  Evaluation  under  paragraph 
lOe  of  the  regulatory  policies  and 
procedures  of  EXDT  is  unnecessary. 

Small  Entities:  Under  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601  et  seq.),  the 
Coast  Guard  considers  whether  this 
proposed  rule  will  have  a  significant 
economic  effiact  upon  a  substantial 
number  of  small  entities.  "Small 
entities"  include  small  businesses,  not- 
for-profit  organizations  that  are 
independently  owned  and  operated  and 
are  not  dominant  in  their  fields,  and 
governmental  jurisdictions  with 
populations  of  less  than  50,000. 

Therefore,  the  Coast  Guard  certifies 
imder  5  U.S.C.  605(b)  that  this  proposed 
rule  Mill  not  have  a  substantial 
economic  impact  on  a  substantial 
number  of  small  entities  as  the 
regulations  will  only  be  in  efiiact  for  a 
short  period. 

Collection  of  Information:  This  rule 
contains  no  collection  of  information 
requirements  under  the  Paperworic 
Reduction  Act  (44  U.S.C.  3501  et  seq.). 

Federalism:  This  action  has  been 
analyzed  in  accordance  with  the 
principles  and  criteria  contained  in 
Executive  Order  12612  and  has  been 
determined  that  the  rulemaking  does 
not  have  sufficient  Federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

Environmental  Assessment:  The  Coast 
Guard  has  considered  the 
environmental  impact  of  this  action  and 
has  determined,  under  figure  2-1, 
paragraph  34(g)  of  Commandant 
Instruction  M16475.1C,  that  this  action 
is  categorically  excluded  from  further 
environmental  documentation.  This 
temporary  safety  zone  is  established  to 
deal  with  an  emergency  situation  for 
which  a  checklist  and  Categorical 
Exclusive  Determination  is  not  required. 

List  of  Subiects  in  33  CFR  Part  165 

Harbors,  Marine  safety.  Navigation 
(water).  Reports  and  recordkeeping 
requirements.  Security  measures. 
Waterways. 
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Temporary  Regulation 

In  consideration  of  the  foregoing.  Title 
33,  Code  of  Federal  Regulations.  Part 
165,  Subpart  C  is  amended  as  follows: 

PART  165— [AMENDED] 

1.  The  authority  citation  for  part  165 
continues  to  read  as  follows: 

Anthoritr-  33  U.S.C  1231;  50  U.S.C  191; 
33  CFR  1.05-l(g).  6.04-1,  6.04-6  and  160.5; 
49  CFR  1.46. 

2.  A  new  §  165.T07-065  is  added  to 
read  as  follows: 

I166.T07-06S   Safety  Zonr.Tlw  Port  Of 
Quanlea,  Ouanica,  Purato  Moo. 

(a)  Regulated  Area.  The  following  area 
is  designated  a  safety  zone:  All 
navigable  wraters  of  Guanica  Bay, 
Guanica,  Puerto  Rico. 

(b)  Regulations:  (1)  The  waters  in 
Guanica  Bay  are  closed  to  vessel  traffic. 

(2)  In  accordance  with  the  general 
regulations  in  §  165.23  of  this  part,  all 
vessels  are  prohibited  from  anchoring  in 
or  transiting  the  waters  or  channels  of 
Guanica  Bay  imless  specifically 
authorized  by  the  Captain  of  the  Port 
San  Juan,  PR. 

(3)  This  section  does  not  apply  to 
authorized  law  enforcement  or  search 
and  rescue  vessels  operating  within  the 
safety  zone. 

(4)  The  Captain  of  the  Port  San  Juan, 
PR  will  issue  a  Marine  Safety 
Information  Broadcast  Notice  to 
Mariners  to  notify  the  maritime 
community  of  the  safety  zone  and  the 
restrictions  imposed.  A  BNTM  will 
notify  the  maritime  community  when 
the  safety  ztme  is  no  longer  in  effect. 

(c)  Effective  Dates.  This  section 
becomes  eEfective  at  3  pm  on  October  7, 
1998  for  the  port  of  Guanica.  Puerto 
Rico,  and  will  be  terminate  at  6  pm  on 
October  21. 1998. 

Dated:  October  7. 1998. 
B.M.  Salerao. 

Captain,  U.S.  Coast  Guard,  Captain  of  the 
Port,  San  Juan,  PR. 

(FR  Doc.  98-28147  Filed  10-20-98;  8:45  am] 
iSJJNQ  COOC  4»1»-1i-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[TX9O-1-7360a:  FRL-6160-a] 

Approval  and  PromulgMlon  of  State 
Imptemantation  Plan,  Taxas: 
Racodlflcation  of  Ragulations  to 
Control  Load  Emiaaions  From 
Stationary  Sourcaa 

AQENCV:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Direct  final  rtile. 

SUMMARY:  In  this  action,  the  EPA  is 
approving  the  recodification  of  the 
Texas  State  Implementation  Plan  (SIP) 
regulations  controlling  emissions  of  lead 
from  stationary  sources.  The 
recodification  consists  of  a  renumbering 
of  the  sections  and  administrative 
changes  to  the  rules.  There  are  no 
substantive  changes  to  the  rules. 

If  relevant  adverse  comments  are 
received  on  this  approval,  the  EPA  will 
publish  a  document  informing  the 
public  that  the  direct  final  rule  will  not 
take  effect,  and  address  the  relevant 
comments  received  in  a  subsequent 
final  rule,  based  on  the  related  proposed 
rule.  No  additional  opportunity  for 
public  comment  will  be  provided. 
DATES:  This  action  is  effective  on 
December  21, 1998  unless  adverse  or 
critical  comments  are  received  by 
November  20, 1998.  If  EPA  receives 
such  comments,  it  will  publish  a  timely 
withdrawal  in  the  Federal  Register  to 
inform  the  public  that  this  rule  will  not 
take  effect. 

ADDRESSES:  Written  comments  should 
be  addressed  to  Mr.  Thomas  H.  Diggs, 
Chief,  Air  Planning  Section  (6PD-4.),  at 
the  EPA  Regional  Office  listed  below. 
Copies  of  the  documents  relevant  to  this 
final  action  are  available  for  public 
inspection  during  normal  business 
hours  at  the  following  locations. 
Interested  persons  wanting  to  examine 
these  documents  should  make  an 


appointment  with  the  appropriate  office 
at  least  24  hours  before  the  visiting  day. 

Environmental  Protection  Agency, 
Region  6,  Multimedia  Planning  and 
Permitting  Division.  1445  Ross  Avenue. 
Suite  700.  Dallas.  Texas  75202-2733. 

Texas  Natural  Resource  Conservation 
Commission  (TNRCC).  12100  Park  35 
Circle.  Building  F.  Austin.  Texas  78753. 

Documents  which  are  incorporated  by 
reference  are  available  for  public 
inspection  at  the  Air  and  Radiation 
Docket  and  Information  Center, 
Environmental  Protection  Agency,  401 
M  Street.  SW.  Washington.  DC  20460. 

FOR  FURTHER  MFORMATICN  CONTACT:  Lt 
Mick  Cote.  Region  6  Air  Planning 
Section  at  the  above  address,  telephone 
(214) 665-7219. 

SUPW-BIPITARY  arOHMATION; 

LBackgroond 

In  a  letter  dated  August  21. 1997.  the 
Governor  of  Texas  submitted  a 
recodificatian  of  the  Texas  SIP  rules 
controlling  emissicHis  of  lead  from 
stationary  sources.  The  current  30  Texas 
Administrative  Code  (TAC).  Chapter 
113.  Subchapter  B.  Section  dtatims  and 
the  corresponding  recodified  citations 
are  listed  below. 

There  have  been  no  substantive 
changes  made  to  the  rules. 
Administrative  changes  have  been  made 
w^ch  update  the  name  of  the  agency 
and  reflect  that  the  original  compliance 
dates  were  long  passed  for  facilities 
affected  at  the  time  of  the  original 
adoption  of  the  rules. 

The  Texas  lead  regulations  were 
previously  approved  on  August  13, 
1984.  in  49  FR  32184;  and  August  15. 
1984,  in  49  FR  32577.  At  that  time,  no 
action  was  taken  on  30  TAC  Chapter 
113.  Sections  111,  112, 113.  and  114. 
The  EPA  is  now  merely  ^proving  the 
renumbering  system  submitted  by  the 
State,  and  continues  to  take  no  action  cm 
Section  111,  112. 113.  and  114. 


31  TAC  Chapter  113  Subchapter  B:  Lead  From  Stationary  Sources 


Cunent  dtalkxi 


113.41 
113.42 
113.43 
113.51 
113.52 
113.53 
113.71 

113.81 
113J3 


RecodHied  dtalion 


113.31 
113.32 
113.33 
113.34 
113J5 
113.36 
113.37 

113.41 
113.42 


Tide 


Nonfanoua  SmailMa  in  El  Paao  County 

Maintenance  and  Operaiion  of  Coniroi  EquipmenL 

Areas  Accesstile  to  the  General  Putiic 

Conlrol  of  Fugiive  Oust 

Materials  Handhig  and  Transfer. 

SmaHng  of  Lead. 

SmeMing  of  Copper  and  Zinc 

Ijead  Emissions  Umils  for  Stacks. 

Lead  SmalMrB  In  OaNaa  County. 

Maintenance  and  Opefation  of  Control  EquipmenL 

Storage  of  Lead^kiniaining  Materials. 
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31  TAG  Chapter  113  Subchapter  B:  Lead  From  Stationary  Sources— Continued 


Current  citation 

113.84 
113.85 
113.87 
113.88 
113.91 
113.92 

113.111 
113.112 
113.113 
113.114 

113.121 
113.122 
113.123 
113.124 
113.125 
113.126 
113.127 
113.128 


RecodHi«d  citation 


113.43 
113.44 
113.46 
113.46 
113.47 
113.48 

113.51 
113.52 
113.53 
113.54 

113.61 
113.62 
311.63 
113.64 
113.66 
113.66 
113.67 
113.68 


Title 


Transport  of  Materials. 

Fugitive  Emisstons  from  Lead  Processes. 

Battery  or  Lead  RecWming  Operations. 

Lead  Emission  Limits  for  Revert>eratory  Furnaces  and  Blast  Furnaces. 

Control  of  Fugitive  CX«L 

AddWonal  Measures  to  Reduce  Lead  Emissions. 

ANsfnale  Contrala 

Alternate  Meens  of  Control  in  El  Paso  County. 

Alternate  Emission  Reductions  in  El  Paso  County. 

Alternate  Means  of  Control  in  Oatas  County. 

Altemate  Emission  Reductions  in  Dates  County. 

CompHanoe  and  Control  Ptan  Ra^uwatnenta 

Compliance  with  Other  Rules  in  El  Paso  County. 

Dales  for  Control  Plan  Submission  and  for  Final  Compliance  in  El  Paso  County. 

Control  Plan  Procedure  in  El  Paso  County. 

Reporting  Procedure  in  El  Paso  County. 

Conviance  wMh  Other  Rules  In  Dales  County. 

Dates  for  Control  Plan  Submission  and  for  Final  Comptenoe  in  Dallas  County. 

Control  Plan  Procedure  in  Dalas  County. 

Reporting  Procedure  in  Dates  County. 


n.  Final  Action 

By  this  action,  the  EPA  is  approving 
the  recodification  of  the  Texas  SIP 
regulations  controlling  emissions  of  lead 
firom  stationary  sources. 

The  EPA  has  not  reviewed  the 
substance  of  these  regulations  at  this 
time.  These  rules  were  approved  into 
the  SIP  in  previous  rulemakings.  The 
EPA  is  now  merely  approving  the 
renumbering  system  submitted  by  the 
State.  The  EPA's  approval  of  the 
renuml>ering  system,  at  this  time,  does 
not  imply  any  position  with  respect  to 
the  approvability  of  the  substantive 
rules.  To  the  extent  the  EPA  has  issued 
any  SIP  calls  to  the  State  with  respect 
to  the  adequacy  of  any  of  the  rules 
subject  to  this  recodincation,  the  EPA 
will  continue  to  require  the  State  to 
correct  any  such  rule  deficiencies 
despite  the  EPA's  approval  of  this 
recodification. 

The  EPA  is  publishing  this  rule 
without  prior  proposal  because  the 
Agency  views  this  as  a  noncontroversial 
amendment  and  anticipates  no  adverse 
comments.  However,  in  the  proposed 
rules  section  of  this  Federal  Register 
publication,  the  EPA  is  publishing  a 
separate  document  that  will  serve  as  the 
proposal  to  approve  the  SIP  revision 
should  relevant  adverse  comments  be 
filed.  This  rule  will  be  efiiective 
December  21. 1998  without  further 
notice  unless,  by  November  20,  1998, 
relevant  adverse  comments  are  received. 

If  EPA  receives  such  comments,  this 
action  will  be  withdrawn  before  the 
effective  date  by  publishing  a 
subsequent  doctmient  that  will 
ivithdraw  the  final  action.  All  public 
comments  received  will  then  be 


addressed  in  a  subsequent  final  rule 
based  on  the  proposed  action.  The  EPA 
will  not  institute  a  second  comment 
period.  Any  parties  interested  in 
commenting  on  this  action  should  do  so 
at  this  time.  If  no  such  comments  are 
received,  the  public  is  advised  that  this 
action  will  be  effective  December  21, 
1998. 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  SIP.  Each 
request  for  revision  to  the  SIP  shall  be 
considered  separately  in  light  of  specific 
technical,  economic,  and  environmental 
factors  and  in  relation  to  relevant 
statutory  and  regulatory  reqxiirements. 

ni.  Administrative  Requirements 

A.  Executive  Orders  (E.O.)  12866  artd 
13045 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  SIP.  Each 
request  for  revision  to  the  SIP  shall  be 
considered  separately  in  light  of  specific 
technical,  economic,  and  environmental 
factors  and  in  relation  to  relevant 
statutory  and  regulatory  requirements. 

B.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  (RFA) 
generally  requires  an  agency  to  conduct 
a  regulatory  flexibility  analysis  of  any 
rule  subject  to  notice  and  comment 
rulemaking  requirements  unless  the 
agency  certifies  that  the  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
Small  entities  include  small  businesses, 
small  not-for-profit  enterprises,  and 


small  governmental  jurisdictions.  This 
final  rule  will  not  have  a  significant 
impact  on  a  substantial  nimiber  of  small 
entities  because  conditional  approvals 
of  SIP  submittals  under  section  110  and 
subchapter  I,  part  D  of  the  Clean  Air  Act 
do  not  create  any  new  requirements  but 
simply  approve  requirements  that  the 
state  is  already  imposing.  Therefore, 
because  the  Federal  SIP  approval  does 
not  impose  any  new  requirements,  I 
certify  that  this  action  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Moreover,  due  to  the  nature  of  the 
Federal-State  relationship  under  the 
Clean  Air  Act,  preparation  of  flexibility 
analysis  would  constitute  Federal 
inquiry  into  the  economic 
reasonableness  of  state  action.  The 
Clean  Air  Act  forbids  EPA  to  base  its 
actions  concerning  SIPs  on  such 
grotmds.  Union  Electric  Co.,  v.  U.S. 
EPA,  427  U.S.  246,  255-66  (1976);  42 
U.S.C.  7410(a)(2). 

C.  Unfunded  Mandates 

Under  section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995,  signed 
into  law  on  March  22, 1995,  EPA  must 
prepare  a  budgetary  impact  statement  to 
accompany  any  proposed  or  final  rule 
that  includes  a  Federal  mandate  that 
may  result  in  estimated  costs  to  State, 
local,  or  tribal  governments  in  the 
aggregate:  or  to  private  sector,  of  $100 
million  or  more.  Under  section  205, 
EPA  must  select  the  most  cost-effective 
and  least  burdensome  alternative  that 
achieves  the  objectives  of  the  rule  and 
is  consistent  with  statutory 


Federal  Register /Vol.  63.  No.  203 /Wednesday.  October  21,  1998 /Rules  and  Regulations       56065 


requirements.  Section  203  requires  EPA 
to  establish  a  plan  for  informing  and 
advising  any  small  governments  that 
may  be  significantly  or  uniquely 
impacted  by  the  rule. 

The  EPA  nas  determined  that  the 
approval  action  promulgated  does  not 
incltide  a  Feder^  mandate  that  may 
result  in  estimated  costs  of  $100  million 
or  more  to  either  State,  local,  or  tribal 
governments  in  the  aggregate,  or  to  the 
private  sector.  This  Federal  action 
approves  preexisting  requirements 
under  State  or  local  law,  and  imposes 
no  new  requirements.  Accordingly,  no 
additional  costs  to  State,  local,  or  tribal 
governments,  or  to  the  private  sectw. 
result  from  this  action.  Since  this  action 
does  not  impose  any  mandate,  it  is  also 
not  subject  to  Executive  Order  12875 
concerning  Federal  mandates. 

D.  Submission  to  Congress  and  the 
General  Accounting  Office 

Under  5  U.S.C.  section  801(a)(1)(A)  as 
added  by  the  SmaU  Business  Regulatory 
Enforcement  Fairness  Act  of  1996,  EPA 
submitted  a  repcvt  containing  this  rule 
and  other  required  information  to  the 
U.S.  Senate,  the  U.S.  House  of 
Representatives  and  the  Comptroller 
General  of  the  General  Accounting 
Office  prior  to  publication  of  this  rule  in 
today's  Federal  Register.  This  rule  is 
not  a  "major  rule"  as  defined  by  5 
U.S.C  section  804(2). 

E.  Executive  Order  12866 

The  Office  of  Management  and  Budget 
(OMB)  has  exempted  this  regulatory 
action  from  review  under  Executive 
Order  12866  entiUed,  "Regulatory 
Planning  and  Review." 

F.  Executive  Order  12875 

Under  E.O.  12875,  EPA  may  not  issue 
a  regulation  that  is  not  required  by 
statute  and  that  creates  a  mandate  upon 
a  state,  local,  or  tribal  government, 
unless  the  Federal  government  provides 
the  funds  necessary  to  pay  the  direct 
compliance  costs  incuired  by  those 
governments.  If  the  mandate  is 
unfunded,  EPA  must  provide  to  the 
Office  of  Management  and  Budget  a 
description  of  the  extent  of  EPA's  prior 
consultation  with  representatives  of 
affected  state,  local,  and  tribal 
governments,  the  nature  of  their 
concerns,  copies  of  Mitten 
communications  from  the  governments, 
and  a  statement  supporting  the  need  to 
issue  the  regulation.  In  addition,  E.O. 
12875  requires  EPA  to  develop  an 
efCective  process  permitting  elected 
officials  and  other  representatives  of 
state,  local,  and  tribal  governments  "to 
pre  vide  meaningful  and  timely  input  in 
the  development  of  regulatory  proposals 


containing  significant  unfunded 
mandates."  Today's  rule  does  not  create 
a  mandate  on  state,  local  or  tribal 
governments.  The  rule  does  not  impose 
any  enforceable  duties  on  these  entities. 
Accordingly,  the  requirements  of 
section  1(a)  of  E.O.  12875  do  not  apply 
to  this  rule. 

G.  Executive  Order  13084 

Under  E.O.  13084,  EPA  may  not  issue 
a  regulation  that  is  not  required  by 
statute,  that  significantiy  affects  or 
uniquely  affects  the  communities  of 
Indian  tribal  governments,  and  that 
imposes  substantial  direct  compliance 
costs  on  those  communities,  unless  the 
Federal  government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  the  tribal 
governments.  If  the  mandate  is 
unfimded,  EPA  must  provide  to  the 
Office  of  Management  and  Budget,  in  a 
separately  identified  secticm  of  the 
preamble  to  the  rule,  a  description  of 
the  extent  of  EPA's  prior  consultation 
with  representatives  of  affected  tribal 
governments,  a  summary  of  the  natiue 
of  their  concerns,  and  a  statement 
supporting  the  need  to  issue  the 
regulation.  In  addition,  representatives 
of  Indian  tribal  governments  "to  provide 
meaningful  and  timely  input  in  the 
development  of  regulatory  policies  on 
matters  that  significantiy  or  imiquely 
affect  their  commimities."  Today's  rule 
does  not  significantly  or  uniquely  affect 
the  communities  of  Indian  tribal 
governments.  Accordingly,  the 
requirements  of  section  3(b)  of  E.O. 
13084  do  not  apply  to  this  rule. 

H.  Executive  Order  13045 

Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks  (62  FR  19885,  April  23, 1997), 
applies  to  any  rule  that:  (1)  is 
determined  to  be  "economically 
significant"  as  defined  under  Executive 
(>der  12866,  and  (2)  concerns  an 
environmental  health  or  safety  risk  that 
EPA  has  reason  to  believe  may  have  a 
disproportionate  effect  on  children.  If 
the  regulatory  action  meets  both  criteria, 
the  Agency  must  evaluate  the 
enviroiunental  health  or  safety  effects  of 
the  planned  rule  on  children,  and 
explain  why  the  planned  regulation  is 
preferable  to  other  potentially  effective 
and  reasonably  feasible  alternatives 
considered  by  the  Agency. 

This  rule  is  not  suoject  to  E.O.  13045 
because  it  does  not  involve  decisions 
intended  to  mitigate  environmental 
health  or  safety  risks. 

/.  Petitions  for  Judicial  Review 

Under  section  307(b)(1)  of  the  Act, 
petitions  for  judicial  review  of  this 


action  must  be  filed  in  the  United  States 
Court  of  Appeals  for  the  appropriate 
circuit  by  December  21, 1998.  Filing  a 
petition  for  reconsideration  by  the 
Administrator  of  this  conditional 
interim  final  rule  does  not  affect  the 
finality  of  this  rule  for  the  purposes  of 
judicial  review,  nor  does  it  extend  the 
time  within  which  a  petition  for  judicial 
review  may  be  filed,  and  shall  not 
postpone  the  effectiveness  of  such  rule 
or  action.  This  action  may  not  be 
challenged  later  in  proceedings  to 
enforce  its  requirements.  See  section 
307(b)(2). 

List  ofSobiects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Incorporation  by 
reference.  Lead,  Particulate  mattet. 
Reporting  and  recordkeeping 
reqidrem«its. 

Nflte:  Incorporatioii  by  lefiBreiice  of  the  SIP 
for  tlie  State  of  Texas  tvat  approved  by  the 
DiTBCtor  of  the  Federal  Register  on  July  1, 
1982. 

Dated:  September  2. 1998. 
)anyCli&rd, 
Acting  Regional  Administrator,  Reg^<m  6. 

Part  52,  Chapter  I.  Title  40  of  the  Code 
of  Federal  Regulations  is  amended  as 
follows: 

PART  52— (AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

AodMrity:  42  U.S.C  7401-7671q. 

Subpart  SS— Texas 

2.  Section  52.2270  is  amended  by 
adding  paragraph  (c)(114)  to  read  as 
follows: 

§52.2270    IdentmcKlon  of  Plan. 

•        •        •        •        • 

(114)  Recodified  regulations  of  Texas 
Administrative  Code,  Title  30,  Chapter 
113,  Subchapter  B,  controlling  lead 
emissions  from  stationary  sources,  and 
submitted  by  the  Governor  in  a  letter 
dated  August  21, 1997. 

(i)  Incorporation  by  reference. 

(A)  Texas  Natural  Resource 
Conservation  Commission  (TNRCC) 
order  adopting  amendments  to  the  State 
Implementation  Plan;  Docket  Number 
97-0143-RUL,  issued  July  9, 1997. 

(B)  Texas  Administrative  Code,  Titie 
30,  Chapter  113,  Subchapter  B.  entiUed 
"Lead  from  Stationary  Sources," 
adopted  by  Uie  TNROC  on  July  9, 1997. 
Newly  recodified  sections  113.31. 
113.32, 113.33, 113.34, 113.35, 113.36, 
113.37.  113.41, 113.42, 113.43, 113.44, 
113.45, 113.46, 113.47, 113.48, 113.52, 
113.61, 113.62, 113.63, 113.64, 113.65, 
113.66, 113.67.  and  113.68. 
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(ii)  Additional  material.  TNROC 
certification  letter  dated  June  25, 1997, 
and  signed  by  Gloria  Vaaquez,  Chief 
Qerk.  TNRCC. 

(FR  Doc  9»-28114  Filed  10-20-98;  8:45  am] 
■■JJNQ  OOOK  I 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40CFRPartS2 

[PA122-407aa:  FRL-6178-2| 

Approval  and  Promulgallon  of  Air 
Quality  hnplamantatlon  Plana; 
ConMwonawalth  of  Pannaylvanla; 
Withdrawal  of  Final  Rule 

AOENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Withdrawal  of  direct  final  rule. 

SUMMARY:  Due  to  receipt  of  adverse 
comment,  EPA  is  withdrawing  the 
direct  final  rule  for  the  approval  of 
revisions  to  the  Pennsylvwia  State 
Implementation  Plan  (SIP).  EPA 
published  the  direct  final  rule  on 
September  16, 1998  (63  FR  49436), 
approving  revisions  to  supplement 
Pennsylvania's  enhanced  motor  vehicle 
emissions  inspection  and  maintenance 
(I/M)  program.  As  stated  in  that  Federal 
Register  document,  if  adverse  comments 
were  received  by  October  16, 1998,  a 
timely  withdrawal  would  be  published 
in  the  Federal  Register.  EPA 
subsequently  received  adverse 
comments  on  that  direct  final  rule.  EPA 
will  address  the  comments  received  in 
a  subsequent  final  action  and  issue  a 
final  rule  based  on  the  parallel  proposal 
also  published  on  September  16,  1998 
(63  FR  49517).  In  a  separate  document 
appearing  in  the  Proposed  Rules 
section,  EPA  is  annoiuicing  extension  of 
the  comment  period  on  this  action. 

EFFECTIVE  DATE:  October  21.  1998. 

FOR  FURTHER  INFORMATION  CONTACT: 
Brian  Rehn.  (215)  814-2176,  or  by  e- 
mail  at  rehn.brianOepamail.epa.gov. 

List  of  SubjecU  in  40  CFR  Fart  52 

Environmental  protection.  Air 
pollution  control.  Hydrocart)ons, 
Nitrogen  dioxide.  Intergovernmental 
relations.  Ozone,  Reporting  and 
recordkeeping  requirements. 

Dated:  October  8. 1998. 
W.  MicliMl  McCabe, 

Regional  Administrator,  Region  HI. 

(FR  Doc.  98-28112  Filed  10-2O-98;  8:45  am) 

MUJNQCOOt  Mao  «0  P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40CFRPart271 

[FRL-617MI 

Idaho:  Final  Authorliallon  of  State 
Hazardoua  Waala  Manaoamant 
Program  RavWon 

AQENCV:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Immediate  final  rule. 


f:  Idaho  has  applied  for  final 
authorization  of  the  revision  to  its 
hazardous  waste  program  under  the 
Resource  Conservaticm  and  Recovery 
Act  (RCRA).  This  authorization 
addresses  regulations  promulgated 
between  July  1, 1993  and  July  1, 1996 
with  the  exception  of  the  Organic  Air 
Emission  Standards  for  Tanks,  Surface 
Impoundments  and  Containers  (Subpart 
CC  standards).  The  EPA  has  reviewed 
Idaho's  application  and  determined  that 
its  hazardous  waste  program  revision 
satisfies  all  of  the  requirements 
necessary  to  qualify  for  final 
authorization.  Unless  adverse  written 
comment  is  received  during  the  review 
and  comment  period  provided  in  this 
rule,  EPA's  decision  to  authorize  Idaho's 
hazardous  waste  program  revision  will 
take  effect. 

DATES:  This  Final  authorization  for 
Idaho  Mdll  become  effective  without 
further  notice  on  January  19, 1999,  if  the 
EPA  receives  no  adverse  comment  by 
November  20.  1998.  Should  the  EPA 
receive  adverse  written  conunent,  the 
EPA  will  withdraw  this  rule  before  the 
effective  date  by  publishing  a  timely 
withdrawal  in  the  Federal  Register. 

AOORES8E8:  K4ail  written  comments  to 
Jeff  Hunt,  U.S.  EPA,  Region  10, 1200 
Sixth  Avenue.  Mail  stop  WCM-122, 
Seattle,  WA  98101,  phone,  (206)  553- 
0256.  Copies  of  the  materials  submitted 
by  Idaho  are  available  during  normal 
business  hours  at  the  following 
locations:  EPA  Region  10  Library.  1200 
Sixth  Avenue,  Seattle,  WA,  98101, 
phone  (206)  553-1289  and  the  Idaho 
Department  of  Health  and  Welfare, 
Division  of  Environmental  Quality. 
Planning  and  Evaluation  Division,  1410 
N.  Hilton,  Boise,  Idaho  83706,  phone, 
(208)  373-0502  (Refer  to  Docket 
numbers:  0105-9401,  0105-9502,  0105- 
9601:  contact  is  Pam  Smolczynski). 

FOR  FURTHER  INFORMATION  CONTACT:  Jeff 
Hunt.  U.S.  EPA  Region  10.  Office  of 
Waste  and  Chemicals  Management, 
1200  Sixth  Avenue.  Mail  Stop  WCM- 
122,  Seattle,  WA,  98101;  phone  (206) 
553-0256. 


SUPPI.EMENTARV  SIFORMATION: 

A.  Background 

States  with  final  authorization  under 
Section  3006(b)  of  the  RCRA;  42  U.S.  C. 
6926(b),  have  a  continuing  obligation  to 
maintain  a  hazardous  waste  program 
that  is  equivalent  to,  consistent  with, 
and  no  less  stringent  than  the  Federal 
hazardous  waste  program.  As  the 
Federal  hazardous  waste  program 
changes,  the  states  must  revise  their 
programs  and  apply  for  authorization  of 
the  revisions.  Revisions  to  state 
hazardous  waste  programs  may  be 
necessary  when  federal  or  state  statutory 
or  regtilatory  authority  is  modified  or 
when  certain  other  changes  occur.  Most 
commonly,  states  must  revise  their 
programs  because  of  changes  to  the 
EPA's  regulations  in  40  Code  of  Federal 
Regulation  (CFR)  Parts  124. 260  through 
266. 268,  270,  273  and  279. 

B.  Idaho 

Efiiective  on  April  9. 1990  (55  FR 
11015,  March  26, 1990).  Idaho  was 
granted  final  base  authorization  for 
those  non-HSWA  (Hazardous  and  Solid 
Waste  Amendments  of  1984)  and  HSWA 
requirements  promulgated  as  of  July  1, 
1987,  and  interim  auuorization  for  the 
HSWA  Corrective  Action  provisions 
promulgated  as  of  July  1, 1987.  Final 
authorization  for  those  HSWA 
Corrective  Action  provisions  was 
granted  effective  on  June  5. 1992  (57  FR 
11580,  April  6, 1992).  Effective  on 
August  10, 1992  (57  FR  24757,  June  11. 
1992).  Idaho  was  granted  final 
authorization  for  those  HSWA  and  non- 
HSWA  provisions  promulgated  as  of 
July  1, 1990.  On  March  30, 1995,  Idaho 
was  granted  final  authorization  for 
HSWA  and  non-HSWA  provisions 
promulgated  as  of  luly  1. 1993. 

Through  two  codification  actions 
dated  December  6, 1990  (55  FR  50327), 
and  June  11, 1992  (57  FR  24757),  the 
EPA  has  codified  at  40  CFR  272  Subpart 
N  all  authorization  actions  for  the  State 
of  Idaho  RCRA  program,  which  reflect 
non-HSWA  and  HSWA  requirements 
promulgated  as  of  June  30, 1990. 

On  September  17, 1996.  the 
Administrator  of  the  Idaho  Division  of 
Environmental  Quality  submitted  a 
revised  application  to  obtain  final 
authorization  for  those  non-HSWA  and 
HSWA  requirements  promulgated  as  of 
July  1, 1995.  This  application  was 
determined  complete  on  October  10, 
1996.  On  October  11, 1996  a  petition 
was  submitted  to  the  EPA  asking  that 
the  EPA  initiate  withdrawal  proceedings 
of  Idaho's's  authorization  to  administer 
Subtitle  C  of  RCRA.  The  petition 
claimed  that  Idaho's  Environmental 
Audit  Protection  Act  warranted  program 
withdrawal.  Idaho's  Environmental 
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Audit  Protection  Act  expired  on 
December  31. 1997  rendering  the  basis 
of  the  petition's  assertions  moot.  No 
withdrawal  proceedings  were  initiated. 

On  October  3, 1997,  Idaho  submitted 
an  updated  program  revision 
application,  seeking  authorization  of  its 
September  17, 1996  program  revision 
amending  it  with  additional  regulations 
in  accordance  with  40  CFR  271.21.  The 
EPA  reviewed  Idaho's  application,  and 
now  makes  an  immediate  final  decision, 
subject  to  receipt  of  adverse  written 
comment,  that  Idaho's  hazardous  waste 
program  revision  satisfies  all  of  the 
requirements  necessary  to  qualify  for 
Idaho's  Authorization.  Consequently, 
the  EPA  intends  to  grant  Final 
Authorization  for  the  program 
modifications  contained  in  the  revision. 


The  public  may  submit  written 
comments  on  EPA's  final  decision  until 
November  20,  1998.  Copies  of  Idaho's 
application  for  program  revision  are 
available  for  inspection  and  copying  at 
the  locations  indicated  in  the 
ADDRESSES  section  of  this  dociunent. 

If  the  EPA  does  not  receive  adverse 
written  comment  pertaining  to  Idaho's 
program  revision  by  the  end  of  the 
comment  period,  the  authorization  of 
Idaho's  revision  will  become  effective 
90  days  from  the  date  this  document  is 
published  and  EPA  will  take  no  further 
action  on  the  companion  document 
appearing  in  the  Proposed  Rules  Section 
of  today's  Federal  Register.  If  the 
Agency  does  receive  adverse  written 
comment,  it  will  publish  a  document 
withdrawing  this  immediate  final  rule 
before  its  effective  date.  The  EPA  %vill 


then  address  the  comments  in  a  later 
final  rule  based  on  the  companion 
dociunent  appearing  in  the  Proposed 
Rules  section  of  today's  Federal 
Register.  The  EPA  may  not  provide 
additional  opportunity  for  comment. 
Any  parties  interested  in  commenting 
should  do  so  at  this  time. 

This  revision  maintains  Idaho's 
regulatory  equivalency  with  the  federal 
RCRA  program  by  incorporating  by 
reference  all  delegable  hazardoiis  waste 
regulations  revised  between  July  1, 1993 
through  July  1, 1996  with  the  exception 
of  the  Organic  Air  Emission  Standards 
for  Tanks.  Surface  Impoundments,  and 
Containers  (59  FR  62896).  The  following 
table  identifies  all  the  Federal 
provisions  being  requested  for 
authorization  and  are  effective  state  law. 


Federal  Citation  as  incorporated  by  Idaho  with  Idaho  annotations  and  exceptions 


State  rule 
Citation 
(IDAPA) 


40  CFR  Part  260 

All  subparts  as  of  July  1,  1996.  For  the  purposes  of  40  CFR  260.22.  FedacM 
Administrative  BulMin. 


shaH  t>e  defined  as  the  Idaho 


40  CFR  Part  281 

All  subparts  including  appendices  as  of  July  1,  1996.  Idaho  has  adopted  a  state-specific  njte  which  delists  chemicaly 
stabilized  K061  waste  at  EnviroSafe  Services  of  Idaho,  Inc _ 

40  CFR  Part  262 

All  subparts  as  of  July  1,  1996  except  reference  to  40  CFR  265  Subpart  CC  and  that  advance  notification,  annual  re- 
ports, and  exception  reports  in  accordance  with  262.53,  262.55.  and  262.56  shall  be  filed  witti  the  EPA  Regional  Ad- 
ministrator and  the  Director  of  IDHW  shaN  be  copied.  Al  references  to  EPA  in  262.51,  262.54(g)(1)  and  262.57(b) 
Shan  remain  defined  as  EPA.  In  addition  to  the  Emergency  Notification  Requirements  in  40  CFR  262.34(a)(4),  the 
State  Communications  Center  must  also  be  contacted  at  1-800-362-8000 » ~ - 

40  CFR  Part  263 

AH  subparts  as  of  July  1.  1996 - 

40  CFR  Part  264 

AH  subparts  as  of  July  1. 1996  except  264.149,  264.150.  264.301(1)  and  Subpart  CC.  AH  references  to  the  Regional  Ad- 
ministrator in  264.12(a)  shall  be  defined  as  the  EPA  Regional  Administrator _ _ 

40CFRPart266 

AH  subparts  except  Subpart  R.  Subpart  CC.  265.149  and  265.150  as  of  July  1. 1996 ~ 

40  CFR  Part  266 

AH  subparts  except  Subparts  A  and  B  as  of  July  1, 1996  _ - ~ 

40CFR  Part  268 

AH  subparts  except  268.1(e)(3).  268.5.  268.6.  and  268.42(b)as  of  July  1.  1996.  If  the  Administrator  of  EPA  grants  a 
case-t>y-case  variance  pursuant  to  268.5.  that  variance  wiH  simultaneously  create  ttte  same  case-t>y-€ase  variance  in 
the  equivalent  Idaho  rule  — 

40  CFR  Part  270 

AH  subparts  as  of  July  1,  1996  except  reference  to  40  CFR  264  Subpart  CC  and  40  CFR  265  Subpart  CC.  For  pur- 
poses of  40  CFR  270.2.  270.5.  270.10(e)(2),  270.10(e)(3),  270.10(f)(3),  270.72(a)(5)  and  270.72(b)(5),  EPA  shaH  re- 
main defined  as  EPA  - 

40  CFR  Part  273 

All  subparts  as  of  July  1,  1996 - - • 

40  CFR  Part  279 

AH  subparts  as  of  July  1.  1996 ~ - 

40  CFR  Part  124 

Subparts  A  and  B  only  as  of  July  1.  1996.  except  that  the  fourth  sentence  of  40  CFR  124.31(a).  the  third  sentence  of 
40  CFR  124.32(a),  and  the  second  sentence  of  40  CFR  124.33(a)  are  expressly  omitted  from  the  incorporation  by 
reference  of  each  of  those  subsections.  For  purposes  of  40  CFR  124.6(e).  124.10(b)  and  124.10(c)(1)rN)  EPA  shal 

remain  defir)edas  EPA  .....'. 

RCRA3005(j) " " ->^ 

RCRA  3006(f)  :...- - 


16.01.06.004 
16.01.05.005 


16.01.05.006 
16.01.06.007 

16.01.05.006 
16.01.05.009 
16.01.06.010 

16.01.05.011 

16.01.05.012 
16.01.06.016 
16.01.05.015 


16.01.05.013 
16.01.05.014 
16.01.06.997 
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The  State  of  Idaho  is  not  being 
authorized  to  operate  in  any  Indian 
country. 

C  Decision 

I  conclude  that  Idaho's  application  for 
program  revision  authorization  meets  all 
of  the  statutory  and  regulatory 
requirements  established  by  RCRA. 
Accordingly,  the  EPA  grants  Idaho  Final 
Authorization  to  operate  its  hazardous 
waste  program  as  revised.  Idaho  now 
has  responsibility  for  permitting 
treatment,  storage,  and  disposal 
facilities  within  its  borders  (except  in 
Indian  country)  and  for  carrying  out  the 
aspects  of  the  RCRA  program  described 
in  its  revised  program  application, 
subject  to  the  limitations  of  the  HSWA. 
Any  subsequent  changes  to  the  Federal 
program  that  occurred  after  July  1, 1996 
are  not  part  of  Idaho's  authorized  RCRA 
program.  Idaho  also  has  primary 
enforcement  responsibilities,  although 
the  EPA  retains  the  right  to  conduct 
inspections  under  section  3007  of 
RCRA,  42  U.S.C.  6927,  and  to  take 
enforcement  actions  under  sections 
3008,  3013  and  7003  of  RCRA,  42  U.S.C. 
6928,  6934  and  6973. 

D.  Codification  in  Part  272 

The  EPA  uses  40  CFR  part  272  for 
codification  of  the  decision  to  authorize 
Idaho's  program  and  for  incorporation 
by  reference  of  those  provisions  of  its 
statutes  and  regulations  the  EPA  will 
enforce  under  sections  3008,  3013  and 
7003  of  RCRA.  The  EPA  reserves 
amendment  of  40  CFR  part  272,  Subpart 
N  until  a  later  date. 

E.  Unfunded  Mandates 

EPA  has  determined  that  the  approval 
action  promulgated  does  not  include  a 
Federal  mandate  that  may  result  in 
estimated  costs  of  $100  million  or  more 
to  either  State,  local,  or  tribal 
governments  in  the  aggregate,  or  to  the 
private  sector.  This  Federal  action 
approves  pre-existing  requirements 
under  State  or  local  law,  and  imposes 
no  new  requirements.  Accordingly,  no 
additional  costs  to  State,  local,  or  tribal 
governments,  or  to  the  private  sector, 
result  from  this  action. 

F.  Regulatory  Flexibility  Act 

Pursuant  to  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601.  et  seq.,  as  amended 
by  the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996), 
whenever  an  agency  is  required  to 
publish  a  notice  of  proposed  rulemaking 
under  the  Administrative  Procedure  Act 
or  any  other  statute,  it  must  prepare  and 
make  available  for  public  comment  a 
regulatory  flexibility  analysis  that 
describes  the  effect  of  the  rule  on  small 


entities  (i.e.,  small  businesses,  small 
organizations,  and  small  governmental 
jurisdictions).  This  analysis  is  not 
required,  however,  if  the  agency's 
administrator  certiHes  that  the  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities. 

The  EPA  has  determined  that  this  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  Today's  rule  does  not  impose 
any  federal  requirements  on  regulated 
entities,  whether  large  or  small.  Instead, 
today's  rule  effects  an  administrative 
change  by  authorizing  the  State  to 
implement  its  hazardous  waste  program 
in  lieu  of  the  Federal  RCRA  program. 
Today's  rule  carries  out  Congress'  intent 
under  RCRA  that  states  should  be 
authorized  to  implement  their  own 
hazardous  waste  programs  as  long  as 
those  programs  are  equivalent  to,  and  no 
less  stringent  than,  the  Federal 
hazardous  waste  program.  In  this  case, 
to  the  extent  that  the  State's  hazardous 
waste  program  is  more  stringent  than 
the  Federal  program,  any  new 
requirements  imposed  on  the  regulated 
community  apply  by  virtue  of  state  law, 
not  because  of  any  new  Federal 
reouirement  imposed  pursuant  to 
today's  rule. 

Piirsuant  to  the  provision  at  5  U.S.C. 
605(b),  the  Agency  hereby  certifies  that 
this  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  This  rule, 
therefore,  does  not  require  a  regulatory 
flexibility  analysis. 

G.  Submission  to  Congress  and  the 
Comptroller  General 

Congressional  Review  Act.  5  U.S.C. 
801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996.  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Roister.  A  major  rule 
cannot  take  effect  until  60  days  after  it 
is  published  in  the  Federal  Register. 
This  rule  is  not  a  "major  rule"  as 
defined  by  5  U.S.C.  804(2). 

H.  Executive  Order  12866 

The  Office  of  Management  and  Budget 
(OMB)  has  exempted  this  regulatory 
action  from  Executive  Order  (E.O.) 


12866,  entitled  "Regulatory  Planning 
and  Review. 

I.  Executive  Order  12875 

Under  E.O.  12875,  EPA  may  not  issue 
a  regulation  that  is  not  required  by 
statute  and  that  creates  a  mandate  upon 
a  state,  local,  or  tribal  government, 
unless  the  Federal  government  provides 
the  funds  necessary  to  pay  the  direct 
compliance  costs  incurred  by  those 
governments.  If  the  mandate  is 
unfunded,  EPA  must  provide  to  the 
Office  of  Management  and  Budget  a 
description  of  the  extent  of  EPA's  prior 
consultation  with  representatives  of 
affected  state,  local,  and  tribal 
governments,  the  nature  of  their 
concerns,  copies  of  written 
communications  &t>m  the  governments, 
and  a  statement  supporting  the  need  to 
issue  the  regulation.  In  addition,  E.O. 
12875  requires  EPA  to  develop  an 
effective  process  permitting  elected 
officials  and  other  representatives  of 
state,  local,  and  tribal  governments  "to 
provide  meaningful  and  timely  input  in 
the  development  of  regulatory  proposals 
containing  significant  unfunded 
mandates."  Today's  rule  does  not  create 
a  mandate  on  state,  local  or  tribal 
governments.  The  rule  does  not  impose 
any  enforceable  duties  on  these  entities. 
Accordingly,  the  requirements  of 
section  1(a)  of  E.0. 12875  do  not  apply 
to  this  rule. 

|.  Executive  Order  13045 

Protection  of  Children  frmn 
Environmental  Health  Risks  and  Safety 
Risks  (62  FR  19885.  April  23. 1997). 
applies  to  any  rule  that:  (1)  Is 
determined  to  be  "'economically 
significant"'  as  defined  under  Executive 
Order  12866,  and  (2)  concerns  an 
environmental  health  or  safety  risk  that 
EPA  has  reason  to  believe  may  have  a 
disproportionate  effect  on  children.  If 
the  regulatory  action  meets  both  criteria, 
the  Agency  must  evaluate  the 
environmental  health  or  safety  efiiects  of 
the  planned  rule  on  children,  and 
explain  why  the  planned  regulation  is 
preferable  to  other  potentially  effective 
and  reasonably  feasible  alternatives 
considered  by  the  Agency. 

This  rule  is  not  suDject  to  E.O.  13045 
because  it  is  does  not  involve  decisions 
intended  to  mitigate  enviroiunental 
health  or  safety  risks. 

K.  Executive  Order  13084 

Under  E.O.  13084,  EPA  may  not  issue 
a  regulation  that  is  not  required  by 
statute,  that  significantly  afiiects  or 
uniquely  affects  the  communities  of 
Indian  tribal  governments,  and  that 
imposes  substantial  direct  compliance 
costs  on  those  communities,  imless  the 
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Federal  government  provides  the  fiinds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  the  tribal 
governments.  If  the  mandate  is 
unfunded.  EPA  must  provide  to  the 
Office  of  Management  and  Budget,  in  a 
separately  identified  section  of  the 
preamble  to  the  rule,  a  description  of 
the  extent  of  EPA's  prior  consultation 
with  representatives  of  affected  tribal 
governments,  a  summary  of  the  natiue 
of  their  concerns,  and  a  statement 
supporting  the  need  to  issue  the 
regulation.  In  addition,  representatives 
of  Indian  tribal  governments  "to  provide 
meaningful  and  timely  input  in  the 
development  of  regulatory  policies  on 
matters  that  significantly  or  uniquely 
affect  their  communities."  Today's  rule 
does  not  significantly  or  uniquely  affect 
the  communities  of  Indian  tribal 
governments.  Accordingly,  the 
requirements  of  section  3(b)  of  E.O. 
13084  do  not  apply  to  this  rule. 

L.  Paperwork  Reduction  Act 

Under  the  Paperworic  Reduction  act. 
44  U.S.C.  3501  et  seq..  Federal  agencies 
must  consider  the  paperwork  burden 
imposed  by  any  information  request 
contained  in  a  proposed  nile  or  a  final 
rule.  This  rule  will  not  impose  any 
information  requirements  upon  the 
regulated  community. 

M.  Natimial  Technology  Transfinr  and 
Advancement  Act 


Section  12(d)  of  the  National 
Technology  Transfer  and  Advancement 
Act  of  1995  ("NTTAA").  PubUc  Law 
104-113  section  12(d)  (15  U.S.C  272) 
directs  the  EPA  to  use  voluntary 
consensus  standards  in  its  regulatory 
activities  unless  to  do  so  would  be 
standards  inconsistent  with  applicable 
law  or  otherwise  impractical.  Voluntary 
consensus  standard  are  technical 
standards  (e.g..  materials  specifications, 
test  methods,  sampling  procedures,  and 
business  practices)  that  are  developed  or 
adopted  by  voluntary  consensus 
standards  bodies.  The  NTTAA  directs 
EPA  to  provide  Congress,  through  OMB, 
explanations  when  the  Agency  decides 
not  to  use  available  and  applicable 
voluntary  consensus  standards. 

This  action  does  not  involve  technical 
standards.  Therefore,  the  EPA  did  not 
consider  the  use  of  any  voluntary 
consensus  standards. 

List  of  Subjects  in  40  CFE  Part  271 

Environmmtal  protection. 
Administrative  practice  and  procedure. 
Confidential  business  infiormation. 
Hazardous  waste.  Hazardous  Waste 
transportation.  Indian  land. 
Intergovernmental  relations.  Penalties, 
Reporting  and  recordkeeping 


requirements.  Water  pollution  control. 
Water  supply. 

Authority:  This  document  is  issued  under 
the  authority  of  Sections  2002(a)  3006  and 
7004(b)  of  the  Solid  Waste  Disposal  Act.  as 
amended.  42  U.S.C  6912(a),  6926.  6974(b). 

Dated:  October  6. 1998. 
ChudcClarkB, 

Regional  Administrator.  U.S.  EnvironmentaJ 
Protection  Agency.  Region  10. 
{FR  Doc  96-27702  Filed  10-20-98;  8:45  ami 


GENERAL  SERVICES 
ADMMISTRATION 

.41  CFR  Part  101-44 
[FPMR  Amdt  H-20a) 
RiN3080-AQ77 

DonatkHW  To  Swvic*  Educational 
ActtvMaa 

AOENCV:  Office  of  Govemmentwide 

Policy,  GSA. 

action;  Final  rule. 

SUMMARY:  This  document  amends  the 
regulation  issued  by  GSA  for  donations 
made  to  educational  activities  of  special 
interest  to  the  armed  services.  The 
amendment  is  necessary  to  comply  with 
subsection  203(j)(2)  of  the  Federal 
Property  and  Admhiistiative  Services 
Act  of  1949,  as  amended.  Subsactim 
203(j)(2)  requires  all  donations  of 
surplus  property  under  the  control  of 
the  Department  of  Defense  (DOD)  to 
service  educational  activities  (SEAs)  to 
be  made  through  State  Agencies  for 
Surplus  Property  (SASPs).  Currently, 
SEAs  acquire  property  directly  &t>m 
DOD  disposal  fodlities. 
EFFECTIVE  DATE:  This  rule  is  efiiactive 
December  21, 1998. 
FOR  FURTHER  MFORMAT10N  CONTACT: 
Martha  Caswell,  Director,  Personal 
Property  Management  Policy  Division 
(202-501-3846). 

SUPPI^MBUARY  MFORMATION:  This  rule 
finalizes  the  proposed  amendments  to 
41  CFR  101-44.4  that  were  published 
for  comment  at  63  FR  42310  on  August 
7, 1998.  Since  no  comments  were 
received,  the  proposed  revisions  are 
being  issued  as  a  final  rule  without 
change. 

Under  this  rule,  the  SASPs  will 
assume  responsibilities  that  were 
previously  performed  by  the  DCX) 
including:  (1)  Distributing  the  donated 
property  to  the  SEAs;  (2)  ccmducting 
utilization  surveys  and  reviews  during 
the  period  of  restriction  to  ensure  that 
donated  property  is  being  used  by  the 
SEA  donees  for  the  purposes  for  which 


it  was  donated:  and  (3)  monitoring 
compliance  by  the  SEA  donees  with  the 
conditions  specified  in  §  101-44.208 
(except  for  $S  101-44.208(a)(3)  and  (4)). 

Additionally,  it  is  important  to  note 
that  the  SEAs  are  not  subject  to  any    . 
additional  terms,  conditions, 
reservations,  or  restrictions  imposed  by 
the  SASPs.  This  exemption  is  provided 
by  subsection  203(j)(4)(E)  of  the  Federal 
Property  and  Administrative  Services 
Act  of  1949,  as  amended  (40  U.S.C. 
484(j)(4)(E)).  Therefore,  new  §§  101- 
44.400(c)(5)  and  101-44.401  (b) 
specifically  state  that  r^ulatory 
provisions  at  §§  101-44.208(aK3)  and  (4) 
governing  the  imposition  by  SA9*s  of 
additional  terms,  conditions, 
reservations,  or  restrictions  do  not  apply 
to  donations  of  surplus  DOD  pers<mal 
prop«ty  to  eligible  SEAs. 

This  rule  is  not  a  major  rule  for  the 
purposes  of  Executive  Order  12866. 
This  rule  is  not  required  to  be  published 
in  the  Federal  Ke^slar  for  notice  and 
comment.  Therefore,  the  Regulatory 
Flexibihty  Act  does  not  apply. 

The  PaperwcMi:  Reduction  Act  does 
not  apply  because  the  rule  does  not 
impose  recordkeeping  or  information 
collection  requirements  or  the  ooUecticm 
of  information  from  ofiiarors, 
contractors,  or  members  of  the  pubUc 
which  require  the  approval  of  OMB 
under  44  U.S.C  3501-3520.  This  rule 
also  is  exempt  bom  congressional 
review  prescribed  under  5  U.S.C  801 
since  it  relates  solely  to  agency 
management  and  personnel. 

The  rule  is  written  in  a  new.  simpler 
to  read  and  understand,  questioo  and 
answer  format.  In  the  new  fonnat,  a 
question  and  its  answw  combine  to 
establish  a  rule.  This  means  the 
employee  and  the  agency  must  follow 
the  language  contained  in  both  the 
question  and  its  answer. 

List  of  Subjects  ill  41  CFE  Part  101-44 

Govemmmt  property  management. 
Reporting  requirements,  Surplus 
Govenunent  property. 

For  the  reasons  stated  in  the 
preamble.  GSA  amends  41  CFR  part 
101—44  as  follows: 

PART  101-44-OONATlON  OF 
PERSONAL  PROPERTY 

1.  The  authority  citation  for  41  CFR 
part  101-44  continues  to  read  as 
follows: 

AodMriljr:  Sec.  20S(c).  63  Stat  390  (40 
U.S.C  4«6(c)). 

2.  Subpart  101-44.4  is  revised  to  read 
as  follows: 
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Subpart  101-44.4— Oonallona  to  Sarvio* 
EdueaUonal  AclivWM 

doc* 

101-44.400    What  ira  the  retponiibilities  of 

DOD,  GSA,  and  State  agencies  in  the 

Service  Educational  Activity  (SEA) 

donation  program? 
101-44.401    How  is  property  for  SEAs 

allocated  and  diatributed? 
101-44.402    May  SEAs  acquire  non-DOD 

property? 
101-44.403     What  if  a  provision  in  this 

subpart  conflicts  with  another  provision 

in  this  part  101-44? 

Subpart  101-44.4— Donations  to 
Sarvloa  Educational  Actlvltiaa 


f  101-44.400 

of  000,  QSA.  and  Slala  agmeiM  In  Om 

Sarvtoa  Educattonal  ActMty  (SCA)  donation 


(a)  Department  of  Defense.  The 
Secretary  of  Defense  is  responsible  for: 

(1)  Determining  the  types  of  surplus 
personal  property  under  DOD  control 
that  are  usable  and  necessary  for  SEAs. 

(2)  Setting  eligibility  requirements  for 
SEAs  and  making  eligibility 
determinations. 

(3)  Providing  surplus  personal 
property  under  the  control  of  DOD  for 
transfer  by  GSA  to  State  agencies  for 
distribution  to  SEAs. 

(b)  General  Services  Administration. 
The  Administrator  of  General  Services 
is  responsible  for  transferring  surplus 
personal  property  designated  by  DOD  to 
State  agencies  for  donation  to  eligible 
SEAs. 

(c)  State  agencies.  State  agency 
directors  are  responsible  for: 

(1)  Verifying  that  an  activity  seeking 
to  obtain  surplus  DOD  personal 
property  is  an  SEA  designated  as 
eligible  by  DOD  to  receive  surplus 
personal  property. 

(2)  Locating,  screening,  and  acquiring 
from  GSA  surplus  DOD  personal 
property  usable  and  necessary  for  SEA 
purposes. 

(3)  Distributing  surplus  DOD  property 
fiairly  and  equitably  among  SEAs  and 
other  eUgible  donees  in  accordance  with 
established  criteria. 

(4)  Keeping  a  complete  and  accurate 
record  of  all  E)OD  property  distributed 
to  SEAs  and  furnishing  GSA  this 
information  as  required  in  §  101- 
44.4701(e). 

(5)  Monitoring  compliance  by  SEA 
donees  with  the  conditions  specified  in 
§  101-44.208  (except  §$  101- 
44.208(a)(3)  and  (4),  which  do  not  apply 
to  donations  of  surplus  DOD  personal 
property  to  SEAs). 

flOl-44.401    HowlapropartyforSEAs 
BHocatod  and  dWrtbutod? 

(a)  Allocations.  GSA  will  make 
allocations  in  accordance  with  subpart 


101-44.2  of  this  part,  unless  DOD 
requests  that  property  be  allocated 
tlirough  a  State  agency  for  donation  to 
a  specific  SEA.  l^ose  requests  will  be 
honored  unless  a  request  is  received 
from  an  applicant  with  a  higher  priority. 

(b)  Distrioutions.  State  agencies  must 
observe  all  the  provisions  of  §  101- 
44.208.  except  §§  101-44.208(a)(3)  and 
(4),  when  distributing  surplus  DOD 
personal  property  to  eligible  SEAs. 

f  101-44.402    May  SEAs  ac9ulranon4>00 


Generally  no.  Surplus  property 
generated  by  Federal  civil  agencies  is 
not  eUgible  for  donation  to  SEAs,  unless 
the  SEAs  also  qualify  under  §  101- 
44.207  to  receive  donations  of  surplus 
personal  property. 

flOl-44.403    Whallfaprowlalonintttta 
subpart  conflicts  wMh  anoOiar  provision  In 
tttia  part  101-447 

The  provisions  of  this  subpart  shall 
prevail. 

Dated:  October  9, 1998. 
David  ).  Barraa. 

Administrator  of  General  Services. 

(FR  Doc  98-28261  Filed  10-20-98;  8:45  am] 


FEDERAL  COMMUNICATIONS 

47  CFR  Parti 

^C  Dodasl  No.  07-113:  FOG  W-W^ 

Elaetronlc  Filing  of  Documanta  in 
Rulemaking  ProcaacNnga 

AOBICY:  Federal  Communications 

Commission. 

ACTION:  Final  rule;  petition  for 

reconsideration. 


t:  On  reconsideration,  the 
Commission  is  deleting  from  the 
Electronic  Filing  of  Documents  in 
Rulemaking  Proceedings  the 
requirement  that  comments  filed 
electronically  over  the  Internet  include 
the  telephone  number  of  the 
commenting  party.  This  ruling  will 
allow  individuals  to  file  comments 
electronically  vyithout  revealing  their 
telephone  numbers  and  will  encotuage 
the  use  of  electronic  filing. 
EFFECTIVE  DATE:  October  21. 1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Laurence  H.  Schecker.  Office  of  General 
Counsel,  202-418-1720. 
SUPPI.EMENTARY  INFORMATION: 

1.  The  Conmiission  has  under  its 
consideration  a  petition  for 
reconsideration  of  its  Report  and  Order 
in  Electronic  Filing  of  Documents  in 


Rulemaking  Proceedings,  13  FCC  Red 
11322,  63  FR  24121  (1998)  (fCFS 
Order),  which  adopted  rules  permitting 
the  electronic  filing  of  comments  in 
rulemaking  proceedings.  Petitioner 
David  B.  Popkin  requests  that  we 
eliminate  the  requirement  that 
individuals  filing  comments 
electronically  via  the  Internet  include 
their  telephone  number  on  the 
comments.  Mr.  Popkin  believes 
individuals,  including  amateur  radio 
operaton,  may  wish  to  keep  their 
telephone  number  which  may  be 
unlisted)  non-public.  For  the  reasons 
discussed,  the  petition  is  granted. 

2.  As  Mr.  Popkin  correctly  observes, 
a  commenter's  telephone  number  is  not 
required  on  non-electronically  filed 
comments  in  ndemaking  proceedings. 
Thus,  parties  filing  comments  in 
rulemaking  proceedings  that  wish  to 
keep  their  telephone  number  private  can 
always  file  comments  on  paper  rather 
than  electronically.  However,  we  do  not 
want  to  interpose  any  banian  to  anyone 
filing  comments  in  rulemaking 
proceedings  electronically,  and  wish  to 
encourage  use  of  the  ECFS.  On 
reconsideration,  we  will  delete  the 
requirement  in  section  1.419(e),  47  CFR 
1.419(e),  that  telephone  nimibera  be 
provided  on  all  electronically-filed 
comments  in  rulemaking  proceedings. 
The  telephone  number  instead  will  be 
optional  on  the  ECFS  interface  and  the 
e-mail  template,  neither  of  which  is 
made  part  of  the  public  record.  We  note 
that  our  action  here  applies  to  the  filing 
of  comments  in  rulemi^dng  proceedings 
only,  as  telephone  numbera  may  be 
required  in  other  regulatory  contexts. 

3.  We  further  note  that  section 
1.419(e)  also  requires  electronic 
comment  filera  to  provide  their  "street 
address."  We  will  take  this  opportunity 
to  change  this  requirement  to  "mailing 
address"  to  accommodate  those  filere 
that  use  post  office  boxes  rather  than 
street  addresses.  We  also  will  insert  the 
phrase  "and  other  dociunents"  in 
section  1.419(e),  coiuistent  with  other 
paragraphs  of  section  1.419. 

4.  In  the  ECFS  Order,  we  certified  that 
the  rules  "will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities."  5  U.S.C. 
605(b).  We  supplement  that  certification 
to  include  the  amendment  of  section 
1.419(e)  adopted  here.  The  changes  to 
section  1.419(e)  relieve  burdens  on 
electronic  filere  or  simply  clarify  the 
language  of  the  rule,  and  therefore  vtrill 
not  have  a  significant  economic  impact 
on  a  substantial  niunber  of  small 
entities. 

5.  Accordingly,  it  is  ordered  that  the 
Petition  for  Reconsideration  is  granted. 


6.  It  is  further  ordered  that  pursuant 
to  sections  4(i),  4(j),  and  303(r)  of  the 
Communications  Act  of  1934,  as 
amended,  47  U.S.C.  154(i).  154(j),  and 
303(r),  Part  1  of  the  Commission's  Rules 
is  AMENDED  as  set  forth  in  the  Rule 
Changes,  efiiective  upon  publication  in 
the  Federal  Register.  These  rule  changes 
are  procedural  rules  and  relieve 
restrictions  on  electronic  comment 
filers.  We  therefore  find  that  the  rule 
amendments  should  be  made  effective 
upon  publication.  See  5  U.S.C. 
553(d)(1). 

List  of  Subjects  in  47  CFR  Part  1 

Administrative  practice  and 
procedure. 

Federal  Communications  Conunission. 
Magalie  Roman  Salaa. 
Secretary. 

Rule  Changes 

Part  1  of  Title  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  1— PRACTICE  AND 
PROCEDURE 

1.  The  authority  citation  for  part  1 
continues  to  read  as  follows: 

Audiority:  47  U.S.C.  151. 154.  207.  303  and 
309(i]  unless  otherwise  noted. 

*  2.  Section  1.419  is  amended  by 
revising  paragraph  (e)  to  read  as  follows: 

f  1.419    Formofoommantsandrapllas; 
number  of  coplaa. 

•  •        •        •        • 

(e)  Comments  and  replies  and  other 
documents  filed  in  electronic  form  by  a 
■party  represented  by  an  attorney  shall 
include  the  name  and  mailing  address 
of  at  least  one  attorney  of  record.  Parties 
not  represented  by  an  attorney  that  file 
comments  and  replies  and  other 
doctmients  in  electronic  form  shall 
provide  their  name  and  mailing  address. 

|FR  Doc.  98-2 7885  Filed  10-20-98;  8:45  am] 
BIUJNQ  CODE  Sni-OI-P 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

48  CFR  Parts  1817, 1834,  and  1852 

Phased  Acquisitions 

AGENCY:  National  Aeronautics  and 

Space  Administration  (NASA). 

ACTION:  Final  rule^ 

summary:  This  is  a  final  rule  amending 
the  NASA  FAR  Supplement  (NFS)  to 
revise  its  existing  coverage  on  phased 
acquisitions  and  down-selections  to 
reflect  changes  in  NASA  Procedures  and 


Guidance  (NPG)  7120.5A.  NASA 
Program  and  Project  Management 
Processes  and  RcK)uirements.  In 
addition,  the  revision  also  includes: 
relocation  of  the  NFS  coverage  from  Part 
1834,  Major  System  Acquisition,  to 
1817,  Special  Contracting  Methods,  to 
more  accurately  reflect  the  subject 
matter;  and  editorial  revisions  to  the 
text  and  associated  contract  clauses  to 
eliminate  redundancies  and  improve 
readability.  All  of  these  changes  are 
considered  non  substantive  in  that  they 
do  not  affect  the  existing  phased 
acquisition/down-selection  procediues. 

DATES:  This  rule  is  effective  October  21, 

1998. 

ADDRESSES:  Kenneth  A.  Sateriale,  NASA 

Headquarters  Office  of  Procurement, 

Contract  Management  Division  (Code 

HK),  Washington,  DC  20546. 

FOR  FURTHER  INFORMATION  CONTACT: 

Kenneth  A.  Sateriale.  (202)  3580491. 

SUPPLEMENTARY  INFORMATION: 

Background 

NPG  7120.5A,  NASA  Program  and 
Project  Management  Processes  and 
Requirements,  is  the  primary  internal 
document  governing  NASA  program 
management.  Revision  A  supersedes  the 
previous  version.  The  revision  includes 
new  terminology  that  makes  obsolete 
some  references,  such  as  program  phase 
designations  and  definitions,  in  the  NFS 
coverage  on  phased  acquisitions. 
Editorial  and  administrative  changes  to 
the  NFS  are  required  to  ensure  complete 
compatibility  with  the  revised  NPG. 

Impact 

NASA  certifies  that  this  regulation 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
business  entities  under  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601  et  seq.) 
since  the  changes  do  no  more  than  align 
NFS  terminology  to  that  in  Agency 
internal  docimients  and  make  editorial 
revisions  to  delete  redundancies  and 
improve  readability.  The  rule  does  not 
impose  any  reporting  or  record  keeping 
requirements  subject  to  the  Paperwoik 
Reduction  Act 

List  of  Subiects  in  48  CFR  Parts  1817. 
1834.  and  1852 

Government  procurement. 
Tom  Luedtke. 

Acting  Associate  Administrator  for 
Procurement. 

Accordingly,  48  CFR  Parts  1817, 1834. 
and  1852  are  amended  as  follows: 

1.  The  authority  citation  for  48  CFR 
Parts  1817, 1834,  and  1852  continues  to 
read  as  follows: 

Authority:  42  U.S.C  2473(cKl). 


PART  1817— SPECIAL  CONTRACTMQ 
METHODS 

Subpart  1817.73  [Addad] 

2.  Subpart  1817.73  is  added  to  read  as 
follows: 

Subpart  181734.730  Pttaaad 
Acquisition 

181734.7300    Definitions. 

1817.7301  Do%vn-selctions  in  phased 
acquisitions. 

1817.7301-1     Pre-solicitation  planning. 
1817.7301-2    Evaluation  factors. 
1817.7301-3    Do%«m-selection  milestones. 
1817.7301-4    Synopsis. 
1817.7301-5    Progressive  competitioiL 

1817.7302  Contract  clauses. 

Sutipart  1817.73— Pttaaad  Acquisition 

1817.7300  Danmtlons. 

(a)  Down-selection.  In  a  phased 
acquisition,  the  process  of  selecting 
contractors  for  later  phases  from  among 
the  preceding  phase  contractors. 

(b)  Phased  Acquisition.  An 
incremental  acquisition  implementation 
comprised  of  several  distinct  phases 
where  the  realization  of  program/project 
objectives  requires  a  planned,  sequential 
acquisition  of  each  phase.  The  phases 
may  be  acquired  separately,  in 
combination,  or  through  a  down- 
selection  strategy. 

(c)  Progressive  Competition.  A  type  of 
down-selection  strategy  for  a  phased 
acquisition.  In  this  method,  a  single 
solicitation  is  issued  for  all  phases  of 
the  program.  The  initial  phase  contracts 
are  awarded,  and  the  contractors  for 
subsequent  phases  are  expected  to  be 
chosen  through  a  down-selection  from 
among  the  preceding  phase  contractors. 
In  each  phase,  progressively  fewer 
contracts  are  awarded  imtil  a  single 
contractor  is  chosen  for  the  final  phase. 
Normally,  all  down-selections  are 
accomplished  without  issuance  of  a 
new,  formal  solicitation. 

1817.7301  Down-aalactlona  m  phased 

1817.7301-1    Pra-aoUdtatlon  planning. 

(a)  The  rationale  for  the  use  of  the 
down-selection  technique  shall  be 
thoroughly  justified  in  the  acquisition 
planning  requirement.  Because  the 
initial  phase  solicitation  will  also  lead 
to  subsiequent  phase  award(s).  the 
decision  to  use  a  downselection  strategy 
must  be  made  prior  to  release  of  the 
initial  solicitation.  Accordingly,  all 
phases  must  be  addressed  in  the  initial 
acquisition  strategy  planning  and 
documented  in  the  acquisition  plan  or 
ASM  minutes. 

(b)  If  there  is  no  direct  link  between 
successful  performance  in  the  preceding 
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phase  and  successful  performance  in  a 
subsequent  phase,  down-selection  is 
inappropriate.  In  this  case,  the  phases 
should  be  contracted  for  separately 
without  a  down-selection. 

(c)  With  one  exception,  both  the 
initial  and  subsequent  phase(s)  of  an 
acquisition  down-selection  process  are 
considered  to  be  full  and  open 
competition  if  the  procedures  in 
1817.7301-4  and  1817.7301-5  (if  using 
the  progressive  competition  technique) 
are  followed.  If  only  one  contractor 
successfully  completed  a  given  phase 
and  no  other  offers  are  solicited  for  the 
subsequent  phase,  award  of  the 
subsequent  phase  may  be  made  only  if 
justified  by  one  of  the  exceptions  in 
FAR  6.302  or  one  of  the  exclusions  in 
FAR  6.2.  and  only  after  compliance  with 
the  synopsis  requirements  of  FAR  5.202 
and  5.205  and  1804.570-2. 

1817.7301-2    Evaluation  factors. 

A  separate  set  of  evaluation  factors 
must  be  developed  for  each  phase  in  a 
down-selection  competition.  Since  these 
competitive  down-selection  strategies 
anticipate  that  a  preceding  phase 
contractor  will  be  the  subsequent  phase 
contractor,  the  evaluation  factors  for 
initial  phase  award  must  specifically 
include  evaluation  of  the  offerors' 
abilities  to  perform  all  phases. 

1817.7301-3    Down  aelection  nHleatooea. 

(a)  When  sufficient  programmatic  and 
technical  information  is  available  to  all 
potential  offerors,  proposal  evaluation 
and  source  selection  activities  need  not 
be  delayed  until  completion  of  a  given 
phase.  These  activities  should 
commence  as  early  as  practicable.  The 
initial  phase  contracts  should  be 
structured  to  allow  for  down-selection 
at  a  discrete  performance  milestone 
(e.g.,  a  significant  design  review  or  at 
contract  completion)  of  a  design 
matiuity  sufficient  to  allow  for  an 
informed  selection  decision.  This  will 
avoid  time  gaps  between  phases  and 
eliminate  unnecessary  duplication  of 
effort. 

(b)  The  appropriate  contract  structure 
must  reflect  program  technical 
objectives  as  well  as  schedule 
considerations.  For  example,  if  a  two- 
phased  acquisition  strategy  calls  for 
formal  completion  of  initial  phase  effort 
at  Preliminary  Design  Review  (FDR),  but 
it  is  not  financially  practical  or 
technically  necessary  for  subsequent 
phase  award  and  performance  to  carry 
all  initial  phase  contractors  through 
PDR,  the  initial  phase  contracts  should 
be  structured  with  a  basic  period  of 
performance  through  a  significant, 
discrete  milestone  before  PDR  with  a 
priced  option  for  effort  from  that 


milestone  to  PDR  The  downselection 
would  occur  at  the  earlier  milestone,  the 
PDR  option  exercised  only  for  the 
down-selection  winner,  and  the 
subsequent  phase  performance  begim  at 
the  completion  of  the  PDR  option. 

1817.7301-4    Synopeia. 

(a)  Each  phase  of  a  phased  acquisition 
not  performed  in-house  must  be 
synopsized  in  accordance  with  FAR 
5.201  and  must  include  all  the 
information  required  by  FAR  5.207. 
Time  gaps  between  phases  should  be 
minimized  by  early  synopsis  of 
subsequent  phase  competition.  The 
synopsis  for  the  initial  competitive 
phase  should  also  state  the  following: 

(1)  The  Government  plans  to  conduct 
a  phased  acquisition  involving  a 
competitive  down-selection  process. 
(Include  a  description  of  the  process 
and  the  phases  involved.) 

(2)  Competitions  for  identified 
subsequent  phases  will  build  on  the 
results  of  previous  phases. 

(3)  The  award  criteria  for  subsequent 
phases  will  include  demonstrated 
completion  of  specified  previous  phase 
requirements. 

(4)  The  Government  expects  that  only 
the  initial  phase  contractors  will  be 
capable  of  successfully  competing  for 
the  subsequent  phase(s).  Proposals  for 
the  subsequent  phase(s)  will  be 
reauested  from  these  contractors. 

(5)  The  Govenunent  intends  to  issue 
(or  not  issue)  a  new.  formal 
solicitation(s)  for  subsequent  phase(s).  If 
new  solicitations  are  not  planned,  the 
acquisition  must  be  identified  as  a 
"progressive  competition"  (see 
1817.7301-5),  and  the  mechanism  for 
providing  pertinent  subsequent  phase 
proposal  information  (e.g.,  statements  of 
work,  specifications,  proposal 
preparation  instructions,  and  evaluation 
factors  for  award)  must  be  described. 

(6)  Each  subsequent  phase  of  the 
acquisition  will  be  synopsized  in 
accordance  with  FAR  5.201  and  5.203. 

(7)  Notwithstanding  the  expectation 
that  only  the  initial  phase  contractors 
will  be  capable  of  successfully 
competing  for  the  subsequent  phase(s), 
proposals  from  all  responsible  sources 
submitted  by  the  specified  due  date  will 
be  considered.  In  order  to  contend  for 
subsequent  phase  awards,  however, 
such  prospective  offerors  must 
demonstrate  a  design  maturity 
equivalent  to  that  of  the  prior  phase 
contractors.  Failure  to  fully  and 
completely  demonstrate  the  appropriate 
level  of  design  maturity  may  render  the 
proposal  unacceptable  with  no  further 
consideration  for  contract  award. 

(b)  In  addition  to  the  infonnation  in 
paragraph  (a)  of  this  section,  the 


synopsis  for  the  subsequent  phase(s) 
must  identify  the  ciurent  phase 
contractors. 

1817.7301-8    Progressive  competition. 

(a)  To  streamline  the  acquisition 
process,  the  preferred  approach  for 
NASA  phased  acquisitions  is  the 
"progressive  competition"  down- 
selection  technique  in  which  new. 
formal  solicitations  are  not  issued  for 
phases  subsequent  to  the  initial  phase. 
Subsequent  phase  proposals  are 
requested  by  less  formal  means, 
normally  by  a  letter  accompanied  by  the 
appropriate  proposal  preparation  and 
evaluation  information. 

(b)  When  using  the  progressive 
competition  technique,  if  a  prospective 
offeror  other  than  one  of  the  preceding 
phase  contractors  responds  to  the 
synopsis  for  a  subsequent  phase  and 
indicates  an  intention  to  submit  a 
proposal,  the  contracting  officer  shall 
provide  to  that  offerw  all  the  material 
furnished  to  the  preceding  phase 
contractors  necessary  to  submit  a 
proposal.  This  information  includes  the 
preceding  phase  solicitation,  contracts, 
and  system  performance  and  design 
requirements,  as  well  as  all  proposal 

f>reparation  instructions  and  evaluation 
actors.  In  addition,  the  prospective 
offeror  must  be  advised  of  all 
requirements  necessary  fpr 
demonstration  of  a  design  maturity 
equivalent  to  that  of  the  preceding 
phase  contractors. 

(c)  A  key  feature  of  the  progressive 
competition  technique  is  that  a  formal 
solicitation  is  normally  not  required. 
However,  when  the  Government 
requirements  or  evaluation  procedures 
change  so  significantly  after  release  of 
the  initial  phase  solicitation  that  a 
substantial  portion  of  the  information 
provided  in  the  initial  phase  synopsis, 
solicitation,  or  contracts  is  no  longer 
valid,  a  new  solicitation  shall  be  issued 
for  the  next  phase. 

(d)  Subsequent  phase  proposals 
should  be  requested  by  a  letter 
including  the  following: 

(1)  A  specified  due  date  for  the 
proposals  along  with  a  statement  that 
the  late  proposal  information  in 
paragraph  (c)(3)  of  FAR  52.215-1. 
Instructions  to  Offerors — Competitive 
Acquisition,  applies  to  the  due  date. 

(2)  Complete  instructions  for  proposal 
preparation,  including  page  limitations, 
if  any. 

(3)  Final  evaluation  factors. 

(4)  Any  statement  of  work, 
specifications,  or  other  contract 
requirements  that  have  changed  since 
the  initial  solicitation. 


(5)  All  required  clause  changes 
applicable  to  new  work  effective  since 
the  preceding  phase  award. 

(6)  Any  representations  or 
certifications,  if  required. 

(7)  Any  other  required  contract 
updates  (e.g.,  small  and  small 
disadvantaged  business  goals). 

(e)  Certain  factors  may  clearly  dictate 
that  the  progressive  competition 
technique  should  not  be  used.  For 
example,  if  it  is  likely  that  NASA  may 
introduce  a  design  concept  independent 
of  those  explored  by  the  preceding 
phase  contractors,  it  is  also  likely  that 
a  new,  formal  solicitation  is  necessary 
for  the  subsequent  phase  and  all 
potential  offerors  should  be  solicited.  In 
this  circumstance,  progressive 
competition  is  inappropriate. 


1817.7302    ContFBCti 

(a)  The  contracting  officer  shall  insert 
the  clause  at  1852.217-71.  Phased 
Acquisition  Using  Down-Selection 
Procedures,  in  solicitations  and 
contracts  for  phased  acquisitions  using 
down-selection  procedures  other  than 
the  progressive  competition  technique 
described  in  1817.7301-5.  The  clause 
may  be  modified  as  appropriate  if  the 
acquisition  has  more  than  two  phases. 
The  clause  shall  be  included  in  the 
solicitation  for  each  phase  and  in  all 
contracts  except  that  for  the  final  phase. 

(b)  The  contracting  officer  shall  insert 
the  clause  at  1852.217-72,  Phased 
Acquisition  Using  Progressive 
Competition  Down-Selection 
Procedures,  in  solicitations  and 
contracts  for  phased  acquisitions  using 
the  progressive  competition  technique 
described  in  1817.7301-5.  The  clause 
may  be  modified  as  appropriate  if  the 
acquisition  has  more  than  two  phases. 
The  clause  shall  be  included  in  the 
initial  phase  solicitation  and  all 
contracts  except  that  for  the  final  phase. 

PART  1834—MAJOR  SYSTEM 
ACQUlSmON 

1834.003    [Amended] 

3.  Section  1834.003(a)  is  revised  to 
read  as  follows: 

1834.003    RetponsiblUties. 

(a)  NASA's  implementation  of  OMB 
Circular  No.  A-109,  Major  Systems 
Acquisitions,  and  FAR  Part  34  is 
contained  in  this  part  and  in  NASA 
Policy  Directive  (NPD)  7120.4. 
"Program/Project  Management,"  and 
NASA  Procedures  and  Guidance  (NPG) 
7120.5,  "  NASA  Program  and  Project 
Management  Processes  and 
Requirements". 

1834.70    [Removed] 

4.  Subpart  1834.70  is  removed. 


PART  1852— SOUCTTATION 
PROVISIONS  AND  CONTRACT 
CLAUSES 

1852.217-71  and  1852.217-72    [Added] 

5.  Sections  1852.217-71  and 
1852.217-72  are  added  to  read  as 
follows: 

1852.217-71    PtMSsd  acquisition  using 
down  selection  procedurss. 

As  prescribed  in  1817.7302(a),  insert 
the  following  clause: 

Phased  Acquisition  Using  Down- 
Selection  Procedures  (Insert  Month  and 
Year  of  Federal  Register  Publication) 

(a)  This  solicitation  is  for  the  acquisition  of 
.  (insert  Program  title).  The 


acquisition  will  be  conducted  as  a  two- 
phased  procurement  using  a  competitive 
down-selection  technique  between  phases.  In 
this  technique,  two  or  more  contractors  will 
be  selected  for  Phase  1.  It  is  expected  that  the 
single  contractor  for  Phase  2  will  be  chosen 
from  among  these  contractors  after  a 
competitive  down-selection.  . 

(b)  Phase  1  is  for  the [insert 

purpose  of  phase).  Phase  2  is  for 

(insert  general  Phase  2  goals). 

(c)  The  competition  for  Phase  2  will  be 
based  on  the  results  of  Phase  1,  and  the 
award  criteria  for  Phase  2  will  include 
successful  completion  of  Phase  1 
requirements. 

(d)  NASA  will  issue  a  separate,  fannal 
solicitation  for  Phase  2  that  will  include  all 
information  required  for  preparation  of 
proposals,  including  the  final  evaluation 
bctors. 

(e)  Phase  2  will  be  synopsized  in  the 
Commerce  Business  D^ily  (CBD)  in 
accordance  with  FAR  5.201  and  5.203  unless 
one  of  the  exceptions  in  FAR  5.202  applies. 
Notwithstanding  NASA's  expectation  that 
only  the  Phase  1  contractors  will  be  capable 
of  successfully  competing  for  Phase  2,  all 
proposals  will  be  considered.  Any  other 
responsible  source  may  indicate  its  desire  to 
submit  a  proposal  by  responding  to  the  Phase 
2  synopsis,  and  NASA  will  provide  that 
source  a  solicitation. 

(f)  To  be  considered  for  Phase  2  award, 
offerors  must  demonstrate  a  design  maturity 
equivalent  to  that  of  the  Phase  1  contractors. 
This,  demonstration  shall  include  the 
following  Phase  1  deliverables  upon  which 

Phase  2  atrard  will  be  based: 

((insert  the  specific  Phase  1  deliverables). 
Failure  to  fully  and  completely  demonstrate 
the  appropriate  level  of  design  maturity  may 
render  the  proposal  unacceptable  with  no 
hulher  consideration  for  contract  award. 

(g)  The  following  draft  Phase  2  evaluation 
foctors  are  provided  for  your  information. 
Please  note  that  these  ev^uation  factors  are 
not  final,  and  NASA  reserves  the  right  to 
change  them  at  any  time  up  to  and  including 
the  date  upon  which  Phase  2  proposals  are 
solicited. 

[Insert  draft  Phase  2  evaluation  factors  (and 
subfactors  and  elements,  if  available), 
including  demonstration  of  successful 
completion  of  Phase  1  requirements.) 


(h)  Although  NASA  will  request  Phase  2 
proftosals  from  Phase  contractors,  submission 
of  the  Phase  2  proposal  is  not  a  requirement 
of  the  Phase  1  contract  Accordingly,  the 
costs  of  preparing  these  proposals  shall  not 
be  a  direct  charge  to  the  Phase  1  contract  or 
any  other  Government  contract. 

(i)  The  anticipated  schedule  for  conducting 
this  phased  procurement  is  provided  for  your 
information.  These  dates  are  projections  only 
and  are  not  intended  to  commit  NASA  to 
complete  a  particular  action  at  a  given  time. 
(Insert  dates  Itelowj. 

Phase  1  award — 
Phase  2  synopsis — 
Phase  2  proposal  requested — 
Phase  2  proposal  receipt — 
Phase  2  award — 

(End  of  clause) 

1862^7-72 
progfsssive  competition  ( 

As  prescribed  in  1817.7302(b).  insert 
the  following  clause: 

Phased  Acquisition  Using  Progressive 
Coaqpetitiaa  Down-Sdectioa 
Procednres  (Insert  Month  and  Year  of 
Federal  Register  Publicatioa) 

(a)  This  solicitation  is  for  tlie  acquisition  of 

[insert  Program  title!.  The 


acquisition  will  be  conducted  as  a  two- 
phased  procurement  using  a  progressive 
competition  down-selection  technique 
between  phases.  In  this  technique,  two  or 
more  contractors  will  be  selected  for  Phase 
1.  It  is  expected  that  the  single  contractor 
for  Phase  2  will  be  chosen  from  among  these 
contractors  after  a  competitive  down- 
selection. 

(b)  Phase  1  is  for  the (insert 

f>urpose  of  phase).  Phase  2  is  for 
insert  general  Phase  2  goals). 

(c)  The  competition  for  Phase  2  will  be 
based  on  the  results  of  Phase  1.  and  the 
award  criteria  for  Phase  2  will  include 
successful  completion  of  Phase  1 
requirements. 

(d)  NASA  does  not  intend  to  issue  a 
separate,  formal  solicitation  for  Phase  2. 
Instead,  Phase  2  proposals  will  be  requested 
from  the  Phase  1  contractors  by  means  of 

[indicate  method  of  requesting 

proposals,  e.g.,  by  a  letter).  All  information 
required  for  preparation  of  Phase  2  proposals, 
including  the  final  evaluation  criteria  and 
factors,  will  be  provided  at  that  time. 

(e)  Phase  2  will  be  synopsized  in  the 
Commerce  Business  Daily  (CBD)  in 
accordance  with  FAR  5.201  and  5.203  unless 
one  of  the  exceptions  in  FAR  5.202  applies. 
Notwithstanding  NASA's  expectation  that 
only  the  Phase  1  contractors  will  be  capable 
of  successfully  competing  for  Phase  2.  all 
proposals  will  be  considered.  Any  other 
responsible  source  may  indicate  its  desire  to 
submit  a  proposal  by  responding  to  the  Phase 
2  synopsis,  and  NASA  will  provide  that 
source  to  all  the  material  furnished  to  the 
Phase  1  contractors  that  is  necessary  to 
submit  a  proposal. 

(f)  To  be  considered  for  Phase  2  award, 
offerors  must  demonstrate  a  design  maturity 
equivalent  to  that  of  the  Phase  1  contractors. 
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This,  demonstration  shall  include  the 
following  Phase  1  deliverables  upon  which 

Phase  2  award  will  be  based: (insert 

the  speciHc  Phase  1  deliverables).  Failure  to 
fully  and  completely  demonstrate  the 
appropriate  level  of  design  maturity  may 
render  the  proposal  unacceptable  with  no 
further  consideration  for  contract  award. 

(g)  The  following  diAh  Phase  2  evaluation 
factors  are  provided  for  your  information. 
Please  note  that  these  evaluation  factors  are 
not  final,  and  NASA  reserves  the  right  to 
change  them  at  any  time  up  to  and  including 
the  date  upon  which  Phase  2  pro()osals  are 
requested.  Any  such  changes  in  evaluation 
factors  will  not  necessitate  issuance  of  a  new, 
formal  solicitation  for  Phase  2. 

(Insert  draft  Phase  2  evaluation  factors  (and 
subfactors  and  elements,  if  available), 
including  demonstration  of  successful 
completion  of  Phase  1  requirements.) 

(h)  Although  NASA  will  request  Phase  2 
proposals  from  Phase  1  contractors, 
submission  of  the  Phase  2  proposal  is  not  a 
requirement  of  the  Phase  1  contract. 
Accordingly,  the  costs  of  preparing  these 
proposals  shall  not  be  a  direct  charge  to  the 
Phase  1  contract  or  any  other  Government 
contract. 

(i)  The  anticipated  schedule  for  conducting 
this  phased  procurement  is  provided  for  your 
information.  These  dates  are  projections  only 
and  are  not  intended  to  commit  NASA  to 
complete  a  particular  action  at  a  given  time. 
(Insert  dates  below). 

Phase  1  award — 
Phase  2  synopsis — 
Phase  2  proposal  requested — 
Phase  2  proposal  receipt — 
Phase  2  award — 

(End  of  clause)  ~ 

186^2^4-70  and  1802.234-71    [Ramovad] 

6.  Sections  1852.234-70  and 
1852.234-71  are  removed. 

(FR  Doc.  9S-28240  Filed  10-20-98;  8:45  am) 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Alnwapharlc 
Admlniatration 

50  CFR  Parta  216, 227,  and  600 
P.O.  M1498A] 

-Atlantic  Pelagic  Flatiary;  Marina 
Mammala;  Endangarad  and  Thraatanad 
Rah  and  WIMIIfa;  Public  Wortcahopa 

AOOCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NCAA). 
Ckimmerce. 

ACTION:  Notice  of  public  workshops. 

S4JMMARV:  NMFS  announces  the  dates 
and  locations  of  four  additional 
workshops  for  iongline  vessel  operators 
scheduled  during  1998.  NMFS  held  one 
workshop  on  October  9. 1998.  in  New 


Bedford.  MA.  Additional  workshops 
will  be  held  through  February  1999,  to 
meet  requirements  of  the  Magnuson- 
Stevens  Fishery  Conservation  and 
Management  Act  (Magnuson-Stevens 
Act),  the  Endangered  Species  Act  (ESA). 
and  the  Marine  Mammal  Protection  Act 
(MMPA).  The  purpose  of  the  workshops 
is  to  educate  longliners  on  avoidance, 
handling,  and  release  techniques  for 
marine  mammals  and  sea  turtles  and  to 

S>rovide  information  and  receive 
eedback  on  different  management 
options  in  the  pelagic  Iongline  fishery. 
DATES:  The  workshop  dates  are: 

1.  October  23, 1998,  9  a.m.  to  5  p.m.. 
Montauk,  NY. 

2.  November  19,  1998.  9  a.m.  to  5 
p.m..  Nags  Head  Beach.  NC. 

3.  December  11. 1998.  9  a.m.  to  5 
p.m.,  Charleston.  SC. 

4.  December  17, 1998.  9  a.m.  to  5 
p.m..  Bamegat  Light.  NJ. 

Workshop  dates  for  1999  will  be 
announced  in  the  Federal  Register  once 
they  are  scheduled. 
ADDRESSES:  The  workshop  locations  are: 

1.  Montauk — Firehouse,  12  Flamingo 
Avenue.  Montauk.  NY  11954. 

2.  Nags  Head  Beach— Comfort  Inn 
South.  8031  Old  Oregon  Inlet  Road. 
Nags  Head  Beach,  NC  27959. 

3.  Charleston— NMFS  Charleston 
Laboratories,  219  Fort  Johnson  Road. 
Charleston.  SC  29412. 

4.  Bamegat  Light— Firehouse.  West 
10*  Street  (comer  of  West  10*  Street 
and  Central  Avenue),  Bamegat  Light.  NJ 
08006. 

Workshop  locations  for  1999  will  be 
announced  in  the  Federal  Register  once 
they  are  scheduled. 
FOA  FURTHER  INFOMNATKM  CONTACT: 
Rebecca  Lent.  301-713-2347.  Cathy 
Eisele.  301-713-2322.  or  Therese 
Conant.  301-713-1401. 
SUPPLBieifTAftY  MFOmiATION: 

Introduction 

NMFS  will  conduct  workshops  with 
owners/operators  in  the  pelagic  Iongline 
fishery  throughout  the  Northeast  and 
Mid-Atlantic.  The  purpose  of  the 
workshop  is  threefold:  To  supplement 
information  gathered  in  a  survey  of 
fishery  participants  to  evaluate 
alternatives  for  a  comprehensive 
management  system  for  pelagic  Iongline 
fishery;  to  implement  the 
recommendations  of  the  NMFS 
Biological  Opinion  to  hold  workshops 
for  vessel  operators  in  order  to  reduce 
mortality  of  incidentally  caught  sea 
turtles:  and  to  meet  the  requirements  of 
the  Atlantic  Offshore  Cetacean  Take 
Reduction  Team  to  hold  workshops  to 
educate  pelagic  Iongline  vessel 
operators  on  marine  mammal  release 
and  avoidance  techniques. 


Background 

1.  Section  304  of  the  Magnuson- 
Stevens  Act  requires  NMFS  to  evaluate 
the  feasibility  of  implementing  changes 
to  the  management  system  for  the 
Atlantic  pelagic  Iongline  fishery.  These 
requirements  include  (1)  forming  a 
pelagic  Iongline  advisory  panel 
(Longline  AP)  to  assist  in  the  collection 
and  evaluation  of  information  relevant 
to  future  management  of  the  fishery;  (2) 
preparing  a  report  evaluating  the 
feasibility  of  implementing  a 
comprehensive  management  system  for 
the  pelagic  longline  fishery,  including 
consideration  of  limited  access  and 
individual  fishing  quota  systems;  and 
(3)  conducting  a  survey  and  holding 
workshops  with  affected  fishery 
participants  to  gather  input  on  future 
management  of  the  fishery. 

NMFS  formed  the  Longline  AP  in 
April  1997  and.  with  the  assistance  of 
the  Longline  AP.  prepared  a  report  to 
Congress  outlining  the  fiaasibility  of 
implementing  several  types  of  - 
comprehensive  management  systems 
("Study  of  the  Feasibility  of 
Implementing  a  Comprehensive 
Management  System  for  the  Pelagic 
Longline  Fishery  for  Atlantic  HMS," 
December  30. 1997).  NMFS  hereby  gives 
notice  of  the  first  of  a  series  of 
workshops  that  will  be  held  with 
pelagic  longline  fishery  participants  to 
gather  input  on  the  feasibility  of 
implementing  a  comprehensive 
management  system  for  the  fishery.  The 
portion  of  the  workshop  dealing  with 
endangered  species  and  marine 
mammals  will  be  conducted  by  NMFS 
personnel.  The  portion  of  the  workshop 
evaluating  altematives  for  a 
comprehensive  management  system  will 
be  conducted  by  non-NMFS  staff  from 
the  University  of  Hawaii  and  the 
University  of  Maryland. 

The  Longline  AP  identified  the 
following  seven  areas  of  concem  that 
should  be  considered  in  evaluating  a 
future  management  system  for  the 
pelagic  longline  fishery:  Overfished 
stocks;  efliects  of  international  fisheries; 
effort  control;  bycatch  reduction;  the 
need  to  evaluate  discrete  gear  harvests 
on  a  range  of  species;  the  need  to 
improve  communication  among 
managers,  the  public,  and  the  fishery; 
and  reliance  on  historical  data  that  may 
be  inadequate.  Management  systems 
considered  in  the  report  to  Congress  are 
as  follows:  Open  access;  limited  access 
to  the  shark  and  swordfish  and  bigeye. 
albacore,  yellowfin,  and  skipjack  tunas 
fisheries;  and  individual  quota 
programs.  One  purpose  of  the 
workshops  is  to  solicit  input  from 
fishery  participants  regarding  the  areas 


of  concem  and  management  systems 
outlined  in  the  report  to  Congress. 

2.  Section  118  of  the  MMPA  requires 
NMFS  to  convene  Take  Reduction 
Teams  (TRT)  to  develop  plans  for 
reducing  the  mortality  and  serious 
injiuy  of  marine  mammals  incidental  to 
commercial  fisheries.  NMFS  established 
the  Atlantic  Offshore  CeUcean  TRT  in 
1996.  and  the  TRT  developed  a  draft 
plan  to  reduce  bycatch  of  the  strategic 
marine  mammal  stocks  taken  in  the  U.S. 
Atlantic  pelagic  longline  and  driftnet 
fisheries.  The  TRT  recommended  that 
workshops  be  conducted  to  educate 
vessel  owner/operators  and  crew 
members  about  strategies  for  reducing 
incidental  harvest  of  marine  mammals, 
guidelines  for  releasing  entangled 
animals,  and  the  MMPA  and  its 
implementing  regulations.  Another 
purpose  of  these  workshops  is  to 
provide  a  forum  for  information 
exchange  regarding  successful  strategies 
for  reducing  incidental  takes  of  marine 
mammals.  Although  participation  is  not 
mandatory  under  the  MMPA,  it  is  likely 
that  attendance  at  these  woiicshops  will 
be  a  requirement  of  NMFS'  proposed 
Atlantic  Offshore  Cetacean  Take 
Reduction  Plan. 

3.  Section  7  of  the  ESA  requires  all 
Federal  agencies  to  ensure  that  any 
action,  funded,  authorized,  or  carried 
out,  is  not  likely  to  ieopardize  the 
continued  existence  of  any  listed 
species.  If  auch  action  adversely  affects 
a  listed  marine  species  under  NMFS 
jurisdiction,  a  consultation  must  be 
conducted,  and  NMFS  must  provide  a 
written  biological  opinion  on  the  effects. 
A  consultation  was  conducted  on  the 
Atlantic  Pelagic  Fishery,  and  NMFS 
concluded  in  the  biological  opinion 
(May  29, 1997;  amended  July  10, 1998) 
that  the  longline  component  of  the 
Atlantic  Pelagic  Fishery  was  likely  to 
adversely  affect,  but  not  jeopardize,  the 
continued  existence  of  listed  sea  turtles. 
The  opinion  requires  NMFS  to  develop 
a  schedule  of  workshops  throughout  the 
geographical  range  of  the  fishery  to 
educate  vessel  operators  on  appropriate 
sea  turtle  resuscitation,  and  handling 
and  release  techniques.  All  vessel 
operators  must  attend  a  workshop 
before  commencing  fishing  operation  in 
September  2000.  lihus.  for  purposes  of 
the  ESA,  participation  in  at  least  one 
workshop  is  mandatory. 

Special  Accommodations 

Tliese  hearings  are  physically 
accessible  to  people  with  disabilities. 
Requests  for  sign  language 
interpretation  or  other  auxiliary  aids 
should  be  directed  to  Rebecca  Lent  (see 
FOR  FURTHER  INFORMATION  CONTACT). 


Authority:  16  U.S.C.  1801  et  seq. 
Dated:  October  15. 1998. 
Guy  C  Matlock, 

Director,  Office  of  Sustainable  Fisheries, 
National  Marine  Fisheries  Service. 
[FR  Doc.  98-28210  Filed  10-16-98: 1:13  pm) 
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DEPARTMENT  OF  COMMERCE 

National  Ocaanic  and  Atmoapharic 
Admlniatration 

SO  CFR  Part  679 

[Docket  Na  971208296-6066-02;  IJD. 
10169eA] 

Hshariaa  Of  tfM  Exckisiva  Economic 
Zona  Off  Alaaka;  Pollock  by  Vaaaala 
Catching  Pollock  for  Procaaaing  by  tha 
OffShora  Componant  In  tha  Baring  Saa 
Subaraa  of  ttw  Baring  Saa  and 
Aleutian  lalanda  Management  Area 

AQBICY:  National  Marine  Fisheries 
Service  (NMFS).  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 
ACTKM:  Closure. 

SUMMARY:  NMFS  is  prohibiting  directed 
fishing  for  pollock  by  vessels  catching 
pollodc  for  processing  by  the  offshore 
component  in  the  Bering  Sea  subarea  of 
the  Bering  Sea  and  Aleutian  Islands 
management  area  (BSAI).  This  action  is 
necessary  to  prevent  exceeding  the 
amount  of  the  1998  pollock  total 
allowable  catch  (TAC)  apportioned  to 
vessels  catching  pollock  for  processing 
by  the  offishore  component  in  the  Bering 
Sea  subarea  of  the  Bisring  Sea  and 
Aleutian  Islands  management  area. 
DATES:  Effective  1200  hrs,  Alaska  local 
time  (A.l.t.).  October  19. 1998.  until 
2400  hrs,  A.l.t..  December  31. 1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mary  Furuness,  907-586-7228. 
SUPPI^IENTARY  INFORMATION:  NMFS 
manages  the  groundfish  fishery  in  the 
BSAI  exclusive  economic  zone 
according  to  the  Fishery  Management 
Plan  for  the  Groundfish  Fishery  of  the 
Bering  Sea  and  Aleutian  Islands  Area 
(FMP)  prepared  by  the  North  Pacific 
Fishery  Management  CouikuI  under 
authority  of  the  Magnuson-Stevens 
Fishery  Conservation  and  Management 
Act.  Regulations  goveming  fishing  by 
U.S.  vessels  in  accordance  with  the  FMP 
appear  at  subpart  H  of  50  CFR  part  600 
and  50  CFR  part  679. 

In  accordance  with  §679.20(c)(3)(iii), 
the  Final  1998  Harvest  Specifications  of 
Groundfish  for  the  BSAI  (63  FR  12689. 
March  16. 1998)  established  the  amount 
of  the  1998  pollock  TAC  apportioned  to 


vessels  catching  pollock  for  processing 
by  the  offshore  component  in  the  Bering 
Sea  subarea  of  the  BSAI  as  667.388 
metric  tons  (mt). 

In  accordance  with  §  679.20(d)(l)(i), 
the  Administrator,  Alaska  Region. 
NMFS  (Regional  Administrator),  has 
determined  that  the  amount  of  the  1998 
pollock  TAC  apportioned  to  vessels 
catching  pollock  for  processing  by  the 
ofCshore  component  in  the  Bering  Sea 
subarea  of  the  BSAI  will  be  reached. 
Therefore,  the  Regional  Administrator  is 
establishing  a  directed  fishing 
allowance  of  662,388  mt.  and  is  setting 
aside  the  remaining  5.000  mt  as  bycatch 
to  support  other  anticipated  groundfish 
fisheries.  In  accordance  with 
§679.20(d)(l)(iii),  the  Regional 
Administrator  finds  that  this  directed 
fishing  allowance  will  soon  be  reached. 
Consequently,  NMFS  is  prohibiting 
directCNJ  fishing  for  pollock  by  vessels 
catching  pollock  for  processing  by  the 
offshore  component  in  the  Bering  Sea 
subarea  of  the  BSAI. 

Maximum  retainable  bycatch  amounts 
may  be  found  in  the  regulations  at 
§  679.20(e)  and  (f). 

Gtaaaificatioo 

This  action  responds  to  the  best 
available  information  recently  obtained 
from  the  fishery.  It  must  be 
implemented  immediately  in  order  to 
prevent  overliarvesting  the  amount  of 
the  1998  pollock  TAC  apportioned  to 
vessels  catching  pollock  for  processing 
by  the  o^hore  component  in  the  Bering 
Sea  subarea  of  the  BSAI.  A  delay  in  the 
effective  date  is  impracticable  and 
contrary  to  the  public  interest.  The  fleet 
has  already  taken  the  amoimt  of  the 
1998  pollock  TAC  apportioned  to 
vessels  catching  pollock  for  processing 
by  the  ofhhore  component  in  the  Bering 
Sea  subarea  of  the  BSAI.  Further  delay 
would  only  result  in  overiiarvest.  NKff^ 
finds  for  good  cause  that  the 
implementation  of  this  action  can  not  be 
delayed  for  30  days.  Accordingly,  under 
5  U.S.C.  553(d).  a  delay  in  the  effiective 
date  is  hereby  waived. 

This  action  is  required  by  §  679.20 
and  is  exempt  from  review  under  E.O. 
12866. 

Authority:  16  U.S.C  1801  et  seq. 

Dated:  October  16. 1998. 
Richard  W.  Surdi, 

Acting  Director,  Office  ofSustainaUe 
Fisheries.  Natiorw]  Marine  Fisheries  Service. 
[FR  Doc  98-28209  Filed  10-16-98;  1:13  pml 
MLUNQ  OOK  3B10-B-F 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  pubUc  of  ttw  proposed 
issuance  of  rvites  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  In  the 
rute  making  prior  lo  ttw  adoption  of  the  firtal 
rules. 


DEPARTMENT  OF  AGRICULTURE 

Agricultural  MaritaUng  Sarvica 

TCFRPartSI 

(Doctot  Number  FV-W-aoq 

TaMa  Qrapaa  (European  or  VlnHara 
Type);  Qrada  Standarda 

AGENCY:  Agricultural  Marketing  Service. 

USDA. 

ACTION:  Proposed  rule. 

SUMMAfiy:  This  proposed  rule  would 
revise  the  United  States  Standards  for 
Grades  of  Table  Craf>es  (European  or 
Vinifera  Type).  These  standards  are 
issued  under  the  Agricultural  Marketing 
Act  of  1946.  The  proposal  would  change 
the  specific  varietal  reference 
throughout  the  standard  from  the 
present  "Superior  Seedless"  to 
"Sugraone."  This  revision  will  result  in 
a  benefit  to  the  table  grape  industry  by 
providing  a  uniform,  apropos  reference 
ensuring  proper  application  of  the  grade 
standards. 

DATES:  Comments  must  be  received  by 
December  21.  1998. 
ADDRESSES:  Interested  persons  are 
invited  to  submit  written  comments 
concerning  this  proposal.  Comments 
must  be  sent  to  the  Standardization 
Section.  Fresh  Products  Branch.  Fruit 
and  Vegetable  Programs.  Agricultural 
Marketing  Service.  U.S.  Department  of 
Agriculture.  P.O.  Box  96456.  Room  2065 
South  Building.  Washington.  DC  20090- 
6456:  Fax  (202)  720-8871;  E-mail 
Francis — ).OSullivan9usda.gov. 
Comments  should  make  reference  to  the 
date  and  page  number  of  this  issue  of 
the  Federal  Register  and  will  be  made 
available  for  public  inspection  in  the 
above  office  during  regular  business 
hours. 

rOR  FURTHER  INFORMATION  CONTACT: 
Frank  O'SulUvan.  at  the  above  address 
orcall  (202)  720-2185. 
8UPPI.EMENTARY  INFORMATION:  The 
Department  of  Agriculture  (Department) 
is  issuing  this  rule  in  conformance  with 
Executive  Order  12866. 


This  rule  has  been  reviewed  under 
Executive  Order  12988.  Civil  Justice 
Reform.  This  action  is  not  intended  to 
have  retroactive  effect.  This  rule  will 
not  preempt  any  State  or  local  laws, 
regulations,  or  [lolicies.  unless  they 
present  an  irreconcilable  conflict  with 
this  rule.  There  are  no  administrative 
procedures  which  must  be  exhausted 
prior  to  any  judicial  challenge  to  the 
provisions  of  the  rule. 

AMS  provides  inspection  and  grading 
services  and  issues  grade  and  quality 
standards  for  commodities  such  as 
grapes.  The  agency  does  not  determine 
varietal  names  for  such  commodities. 
However,  in  1995  the  Agricultural 
Marketing  Service  (AMS)  received  a 
request  firom  Sun  World  International, 
Inc.  (Sunworld)  to  replace  the  varietal 
reference  "Superior  Seedless"  with 
"Sugraone"  in  the  table  grape  standards 
in  7  CFR  Part  51.880—51.914. 
Sunworld.  a  grower/shipper  with 
proprietary  rights  to  the  term 
"Superior."  advised  AMS  that 
"Superior  Seedless"  was  a  registered 
trademark  name  and  not  the  varietal 
name  for  this  table  grape  variety. 
"Sugraone."  according  to  Sunworld, 
was  the  correct  varietal  name.  On  March 
15. 1995.  therefore,  when  AMS  issued  a 
proposed  rule  (Federal  Register,  Vol. 
60.  No.  50,  pp.  13889—14200)  to  change 
the  bunch  size  requirements  for  the  U.S. 
No.  1  Institutional  grade,  the  agency 
also  proposed  to  change  the  varietal 
name  designation,  assuming  that  this 
revision  was  purely  a  technical  step  to 
keep  the  standard  consistent  with 
current  industry  terminology. 

In  proposing  to  change  the  wording  to 
reflect  "Sugraone"  as  a  varietal  name 
AMS  intended  to  correct  what  the 
agency  understood  to  be  an  out-of-date 
reference  in  the  grade  standards. 
However,  after  reviewing  the  comments 
pertaining  to  the  proposed  change  and 
conducting  further  research  on  this 
question,  AMS  found  that  the  varietal 
name  issue  was  a  complicated  one 
involving  a  number  of  interests. 

Ten  comments  were  received  as  a 
result  of  the  March  19. 1996.  proposal 
pertaining  to  this  specific  issue  from 
growers,  shippers,  and/or  receivers.  Five 
comments  were  in  favor  of  the  proposed 
change,  five  were  against  the  change. 
The  comments  in  favor  of  the  change 
stated  that  it  would  promote 
consistency  in  regard  to  international 
trade  of  the  table  grape.  The  comments 


in  opposition  were  generally  of  the  view 
that  the  change  would  create  confusion 
in  regard  to  international  trade.  Based 
on  the  comments,  AMS  withdrew  the 
proposal  to  change  the  name  "Superior 
Seedless"  to  "Sugraone"  when  the  final 
rule  was  published  (Federal  Register, 
Vol.  61.  No.  54.  pp.  11125-11127)  on 
March  19. 1996. 

Sunworld  believes  that  because  of  the 
current  widespread  use  of  "Sugraone" 
as  the  varietal  name  by  the  table  grape 
industry,  trade  associations,  and  various 
government  agencies.  AMS  should 
reconsider  this  decision.  In  support  of 
its  view,  Sunworld  argues:  (1)  As  a 
result  of  a  decision  by  the  California 
Department  of  Food  and  Agriculture 
(CDFA)(No.  L-4607066:  August  9, 
1996),  the  California  table  grape 
industry,  which  grows  and  ships  the 
entire  U.S.  production  of  this  variety, 
now  uses  the  varietal  reference 
"Sugraone;"  (2)  The  proposal  would 
eliminate  any  confusion  in  the  use  of 
the  appropriate  varietal  name 
worldwride;  (3)  The  proposed  change 
furthers  the  objectives  of  the  Uruguay 
Roimd  Agreement  by  harmonizing  the 
identity  of  the  grape;  and  (4)  By 
adopting  the  name  "Sugraone"  the  U.S. 
would  be  consistent  with  terms  used  by 
most  relevant  international 
organizations.  Additionally.  Sunworld 
notes  that  as  a  result  of  the  California 
State  Administrative  Hearing  and 
resultant  change  to  the  California 
regulations,  both  buyers  and  sellers  of 
table  grapes  now  recognize  "Sugraone" 
as  the  designated  varietal  name.  For 
example,  the  Produce  Marketing 
Association  Electronic  Identification 
Board  has  issued  a  Price  Look-Up  (PLU) 
number  for  the  "Sugraone"  variety  of 
table  grape. 

AMS  therefore  proposes  that  sections 
51.882,  51.884.  and  51.885  of  the  U.S. 
Standards  for  Grades  of  Table  Grapes 
(European  or  Vinifera  Type)  be 
amended  to  change  the  varietal  name  to 
"Sugraone." 

The  actual  grade  requirements  for  this 
variety  will  remain  unchanged. 
Accordingly,  the  proposed  revision  will 
have  no  substantive  effect  in  the 
application  of  grade  standards  to 
regulated  domestic  and  imported  grapes 
under  the  Agricultural  Marketing 
Agreement  Act  of  1937  (7  U.S.C  601- 
674),  specifically  those  at  7  CFR  part 
925,  and  7  CFR  part  944,  or  grapes 
regulated  under  the  Export  Grape  and 


Plum  Act  (7  U.S.C.  591-599).  In 
addition,  as  the  maturity  requirements 
in  the  U.S.  grade  standards  have  been 
established  by  incorporating  the 
applicable  portions  of  the  California 
Code  of  Regulations  (Title  3,  Subchapter 
4.  Fresh  FruiU.  Nuts  and  Vegetables. 
Article  25  Table  Grapes  and  Raisins. 
February  28. 1992)  and  since  California 
has  revised  these  state  regulations  by 
replacing  "Superior  Seedless"  with 
"Sugraone."  Section  51.888  (a)(2)  of  the 
U.S.  standard  vnU  also  be  revised  to 
incorporate  by  reference  the  new 
California  regulations  (The  California 
Code  of  Rif^tdations.  Title  3.  Subchapter 
4,  Fresh  Fruits.  NuU,  and  Vegetables. 
Article  25  Table  Grapes  and  Raisins, 
November  16. 1996). 

Pursuant  to  the  requirements  set  forth 
in  the  Regulatory  Flexibility  Act  (RFA). 
AMS  has  considered  the  economic 
impact  of  this  action  on  small  entities 
and  AMS  has  prepared  this  initial 
regulatory  flesdhiuty  analysis.  Interested 
parties  are  invited  to  submit  informaticm 
on  the  regidatory  and  infonnational 
impacts  of  this  action  on  small 
businesses. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
businesses  subject  to  such  actions  in 
order  that  small  businesses  will  not  be 
unduly  or  disproprationately  burdened. 

This  nUe  wUl  revise  the  U.S. 
Standards  for  Grades  of  Table  Qapes 
(European  or  Vinifera  Type)  that  were 
issued  tmder  the  Agricultural  Marketing 
Act  of  1946.  Although,  the  regulations 
under  MariMting  Order  No.  925  (7  CFR 
Part  925).  as  issued  under  the 
Agricultural  Marketing  Agreement  Act 
of  1937.  reference  the  U.S.  standards  for 
Ckades  of  Table  Ckapes  (European  or 
Vinifera  Type),  the  revision  being 
proposed  in  this  action  changes  only  the 
varietal  name  appearing  in  the 
standards  and  hi*  no  substantive  efiiect 
on  the  standards  themselves  or  the 
marketing  order.  Specifically  the  grade, 
size,  and  maturity  requirements  of  this 
marketing  order  are  those  listed  in  the 
U.S.  standards.  7  CFR  51.884.  this 
ridemaking  leaves  them  unchanged. 
Similarly,  as  Section  8e  of  the 
Agricultural  Marketing  Agreement  Act 
of  1937  requires,  whenever  the 
Secretary  of  Agriculture  issues  grade, 
size,  qu^ty  or  maturity  regulations 
under  domestic  marketing  ordere  for 
certain  specified  commodities,  the  same 
or  comparable  regulations  on  imports  of 
those  commodities  be  issued,  this 
proposed  revision  would  apply  to  but 
have  no  practical  effect  upon  imported 

'fte  U.S.  Standards  for  Grade  of  Table 
Grapes  (European  or  Vinifera  Type)  are 
also  referenced  in  Export  Grape  and 


Plum  Act  and  the  regulations  issued 
thereunder  (7  CFR  Part  35).  The  Export 
Grape  and  Plum  Act  was  created  to 
promote  the  foreign  trade  of  the  U.S.  in 
grapes  and  plums,  to  protect  the 
reputation  of  American-grown  grapes 
and  plums  in  foreign  markets,  to 
prevent  deception  of  misrepresentatirai 
as  to  the  quality  of  such  products 
moving  in  foreign  commerce,  and  to 
provide  for  the  commercial  inspection 
of  such  products  entering  such 
commerce  and  for  other  purposes.  The 
regulations  issued  under  the  act  require 
that  any  such  variety  for  expcvt  to 
destinations  in  various  coimtries 
throughout  the  world  must  meet  the 
minimum  requirement  of  either  the  U.S. 
Fancy  Table  or  U.S.  No.  1  Table  grape 
grade.  As.  the  proposed  revision  leaves 
those  requirements  unchanged,  this 
rulemaking  will  have  no  e^ct  on  the 
application  of  the  regulations  for  table 
grapes  for  export. 

According  to  1997  USDA  National 
Agricultural  Statistics  Service  reports, 
there  are  apfHtnomately  800  fresh 
market  table  grape  growers/shippers  in 
the  United  States  which  produced 
939,665  short  tons  of  table  grapes  (all 
varieties).  Of  these  800  growers/ 
handlen,  approximately  650  are  from 
California  and  produce  approximately 
80  percent  (750,000  short  tons)  of  the 
crop.  Approximately  10  growere  from 
Arizona  produced  2  percent  (23.000 
short  tons)  of  the  1997  fresh  market 
table  grape  crop.  The  bulk  of  the 
remaining  18  percent  of  production  was 
produced  by  the  remaining  three  of  the 
top  five  States  of  table  grape  production: 
Georgia.  Arkansas,  and  New  York.  In 
1997.  California  produced 
approximately  26,572  short  tons  of  the 
"Sugracme"  variety,  representing 
approximately  3  percent  of  the  total  U.S. 
table  grape  production  and  100  percent 
of  the  U.S.  production  of  this  variety. 

Small  agricultural  service  firms, 
which  includes  handlere,  have  been 
defined  by  the  Small  Business 
Administration  (SBA)  (13  CFR  121.601) 
as  those  having  annual  receipts  of  less 
than  $5,000,000.  and  small  agricultural 
producera  are  defined  as  those  having 
aimual  receipts  of  less  than  $500,000. 
The  table  grape  industry  is 
characterized  by  gro%vere  and  handlers 
whose  farming  operations  generally 
involve  more  than  one  type  (such  as 
fresh  market  utilization  versus 
processed  market  utilization)  and 
variety  of  table  grape,  and  whose 
income  from  farming  operaticms  is  not 
exclusively  dependent  on  one  table 
grape  variety  or  even  one  commodity. 
Typical  table  grape  growers  and 
shippers  produce  multiple  varices  of 
fresh  market  table  grapes  and  juice 


grapes  «vithin  a  single  year.  Therefore,  it 
is  mfficult  to  obtain  an  exact  number  of 
table  grape  growers  and,  more 
specifically,  sugraone  tidile  grape 
growere  and  shippers,  that  can  be 
classified  as  small  entities  based  on  the 
SBA's  definition.  However,  the  majority 
of  the  producere  do  have  annual 
receipts  greater  than  $500,000. 
Additioiially,  there  are  approximately 
127  importers  that  receive  an  avnage  of 
$2.8  millicm  in  grape  revenue.  (Table 
grapes  received  by  these  importere  are 
subject  to  the  requirements  of  Section  8e 
of  the  Agricultural  Marketing 
Agreement  Act  of  1937  refsraioed 
above.)  Therefore,  it  is  estimated  that 
the  majority  of  table  gr^M  growen  do 
not  fit  the  SBA's  definition  of  a  small 
entity  while  the  nujority  of  handlers/ 
iinpnrten  are  small  entities. 

This  rule  changes  the  reference  of 
"Superior  Seedless"  to  "Sugraone"  for 
the  purpose  of  applying  the  appropriate 
grade  standard  requirements.  The  actual 
requirements  for  tnis  variety  will  remain 
unchanged.  Further.  USDA  does  not 
determine  or  issue  varietal  names  for 
table  grapes.  The  dianges  being 
proposed  are  merely  technical;  the 
references  are  necessary  to  provide 
inspection  persooiwl  and  other  parties 
using  the  grade  standards  with  dear, 
concise,  up-to-date  information. 
Specifically,  in  Sec  51.882  U.S.  Fancy, 
paragraph  (iKl)(ii).  "Superior  Seedless" 
willbe  chajoged  to  "Su^aone." 
Accordingly,  in  Sec.  51.884  U.S.  No.  1 
Table,  paragraph  (iHlMi).  which 
specifies  berry  size  for  the  U.S.  No.  1 
Table  grade,  "Superior  Seedless"  wrill 
also  be  chaiiged  to  "Sugracme."  A 
similar  change  will  be  made  to  Sec 
51.885  U.S.  No.  1  Institutional, 
paragraph  (h)(lMi).  which  also 
refnences  beny  size  for  that  particular 
grade. 

Finally,  as  the  maturity  requirements 
specified  in  the  standards  incorporate 
applicable  portions  of  The  California 
Code  of  Regulations,  and  the  SUte  has 
revised  these  regulations  by  replacing 
"Superior  Seedless"  with  "Sugraone," 
Section  51.888  (a)(2)  of  the  U.S.  grade 
standards  will  be  revised  to  inoorpcwate 
the  new  state  regulations  by  reference  to 
The  California  Qxle  of  Regulations. 
Tide  3.  Subchapter  4.  Fresh  Fniito. 
Nuts,  and  Vegetables,  Artide  25  Table 
Grapes  and  Raisins,  November  16. 1996. 

Toe  bmefits  of  this  rule  are  not 
expected  to  be  di^ropwtionately 
greater  or  smaller  for  small  handlers  or 
producers  dian  for  larger  entities. 

Alternatives  were  considered  for  this 
action.  One  alternative  would  be  to  not 
issue  a  propcwed  rule.  However,  as  the 
popularity  of  this  variety  increases,  and 
as  imports  of  this  variety  also  increase. 
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the  exposure  and  frequency  of  this 
varietal  designation  will  also  increase. 
Since  the  purpose  of  these  standards  is 
to  expedite  the  marketing  of  agricultural 
commodities,  not  changing  this 
reference  could  result  in  confusion  in 
terms  of  the  proper  application  of  the 
U.S.  grade  standards. 

This  proposed  action  will  make  the 
standards  more  consistent  and  uniform 
with  marketing  trends  and  commodity 
characteristics.  This  proposed  action 
will  not  impose  any  additional  reporting 
or  recordkeeping  requirements  on  either 
small  or  large  grape  producers, 
handlers,  or  importers.  In  addition, 
other  than  discussed  above,  the 
Department  has  not  identified  any 
Federal  rules  that  duplicate,  overlap,  or 
conflict  with  this  rule.  Accordingly, 
AMS  proposes  to  amend  the  United 
States  Standards  for  Grades  of  Table 
Crapes  (European  or  Vinifera  Type)  as 
follows. 

List  ofSubiects  in  7  CFR  Part  51 

Agricultural  commodities.  Food 
grades  and  standards.  Fruits,  Nuts. 
Reporting  and  recordkeeping 
requirements.  Trees,  Vegetables. 

For  reasons  set  forth  in  the  preamble, 
7  CFR  Part  51  is  proposed  to  be 
amended  as  follows: 

PART  51— (AMENDED] 

1 .  The  authority  citation  for  part  51 
continues  to  read  as  follows: 

Autheritjr:  7  U.S.C.  1621-1627. 

fSIJSa    [AnwndMq 

2.  In  part  51,  §  51.882  (i)(l)(ii)  is 
amended  by  removing  the  words 
"Superior  Seedless"  and  adding  in  their 
place  the  word  "Sugraone." 

f51J84    [AiQMtdMl] 

3.  Section  51.884  (i)(l)(i)  is  amended 
by  removing  the  words  "Superior 
Seedless"  and  adding  in  their  place 
"Sugraone." 

fSiJSS   [Aimnded] 

4.  Section  51.885  (h)(l)(i)  is  amended 
by  removing  the  words  "Superior 
Seedless"  and  adding  in  their  place 
"Sugraone." 

I51J88    [AnMrKtod] 

5.  In  §  51.888,  paragraph  (a)(2),  the 
words  "February  28, 1992"  are  revised 
to  read  "November  16, 1996."_ 

Dated:  October  15. 1998. 
Robert  CKMoey, 

Deputy  Administrator.  Fruit  and  Vegetable 
Programs. 

IFR  Doc.  96-28238  Filed  10-20-98:  8:45  am) 
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NUCLEAR  REGULATORY 
COMMSSKM 

10  CFR  Parts  50. 52  and  72 
RIN  3150^F»4 

Changas,  Taats,  and  Exparimanta 

AQENCY:  Nuclear  Regulatoiy 

Commission. 

ACnON:  Proposed  rule. 

summary:  The  Nuclear  Regulatory 
Commission  is  proposing  to  amend  its 
regulations  concerning  the  authority  for 
licensees  of  production  or  utilization 
fecilities.  such  as  nuclear  reactors,  and 
independent  spent  fuel  storage  facilities, 
to  make  changes  to  the  faciUty  or 
procedures,  or  to  conduct  tests  or 
experiments,  without  prior  NRC 
approval.  The  proposed  rule  would 
clarify  which  changes,  tests  and 
experiments  conducted  at  a  licensed 
facility  require  evaluation,  and  the 
criteria  that  determine  when  NRC 
approval  is  needed  before  such  changes 
to  a  licensed  facility  can  be 
implemented.  The  proposed  rule  would 
also  add  definitions  for  terms  that  have 
been  subject  to  differing  interpretations, 
reorganize  the  rule  language  for  clarity, 
and  revise  the  criteria  for  when  prior 
NRC  approval  is  needed.  The 
Commission  is  also  seeldng  comment  on 
several  specific  issues  as  discussed 
below. 

DATES:  Submit  comments  by  December 
21,  1998.  Comments  received  after  this 
date  will  be  considered  if  it  is  practical 
to  do  so,  but  the  Commission  is  able  to 
assure  consideration  only  for  comments 
received  on  or  before  this  date. 
ADDRESSES:  Send  comments  to: 
Secretary.  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555- 
0001.  ATTN:  Rulemakings  and 
Adjudications  Staff. 

Hand  deliver  comments  to:  11555 
Rockville  Pike,  Rockville.  Maryland, 
between  7:45  a.m.  and  4:15  p.m.  Federal 
workdays. 

FOR  FURTHER  INFORMATION  CONTACT: 
Eileen  McKenna,  Office  of  Nuclear 
Reactor  Regulation,  U.S.  Nuclear 
Regulatory  Commission,  Washington. 
DC  20555-0001,  telephone  (301)  415- 
2189.  (emm@nrc.gov)  or  Naiem  Tanious, 
Office  of  Nuclear  Materials  Safety  and 
Safeguards.  U.S.  Nuclear  Regulatory 
Commission,  Washington  DC  20555- 
0001,  telephone  (301) 415-6103 
(nst@nrc.gov). 

SUPPLEMENTARY  INFORMATION: 
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U.  Proposed  Rule  Topics  and  Issues 

A.  Organization  of  the  rule  requirements 

B.  Change  to  the  facility  as  described  in  the 
Safety  Analysis  Report 


C  Change  to  the  procedures  as  described  . 
in  the  Safety  Analysis  Report 

D.  Tests  and  experiments  not  described  in 
the  Safety  Analysis  Report 

E.  Safety  Analysis  Report 

F.  Probability  of  occurrence  or 
consequences  of  an  accident  or 
mal&inction  of  equipment  important  to 
safety  previously  evaluated  in  the  safety 
analysis  report  may  be  increased  « 

G.  More  than  a  minimal  increase  in 
probability  or  consequences 

H.  Possibility  of  an  accident  of  a  different 
type  from  any  previously  evaluated  in  - 
the  Safety  Analysis  Report  may  be 
created 

I.  Possibility  of  a  malfunction  of  a  different 
type  from  any  previously  evaluated  in 
the  Safsty  Analysis  Report  may  be 
created 

).  Margin  of  safety  as  defined  in  the  basis 
for  any  technical  specification  is 
Reduced 

K.  Safety  Evaluation 

L.  Reporting  and  record  keeping 
requirements 

M.  Part  72  changes 
in.  Section  by  Section  Analysis 
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V.  Rule  Language  Proposed  by  the  Nuclear 

Energy  Institute 

VI.  Request  for  Public  Conunents 

Vn.  Availability  of  Documents  and  Electronic 

Access 
VIII.  Finding  of  No  Significant 

Environmental  Impact 
DC.  Paperwork  Reduction  Act  Statement 

X.  Regulatory  Analysis 

XI.  Regulatory  Flexibility  Certification 
Xn.  Backfit  Analysis 

XIII.  Criminal  Penalties 

XIV.  Compatibility  Agreement  State 
Regulations 

L  Background 

The  existii\g  requirements  governing 
the  authority  of  production  and 
utilization  facility  licensees  to  make 
changes  to  their  facilities  and 
procediu«s,  or  to  conduct  tests  or 
experiments,  without  prior  NRC 
approval  are  contained  in  10  CFR  50.59. 
(Comparable  provisions  exist  in  10  CFR 
72.48  for  licensees  of  facilities  for  the 
independent  storage  of  spent  nuclear 
fuel  and  high-level  radioactive  waste. 
This  proposed  rulemaking  affects  the 
requirements  for  10  CFR  parts  50,  52 
and  72;  for  simplicity,  the  discussion 
will  focus  primarily  on  the  language  in 
10  CFR  50.59).  These  regulations 
provide  that  licensees  may  make 
changes  to  the  facility  or  procedures  as 
described  in  the  safety  analysis  report, 
or  conduct  tests  or  experiments  not 
described  in  the  safety  analysis  report, 
without  prior  Commission  approval, 
imless  the  proposed  change,  test  or 
experiment  involves  a  change  to  the 
Technical  Specifications  incorporated 
in  the  license  or  an  unroviewed  safety 


question.  Section  50.59(a)(2).  as 
cujrently  codified,  states: 

"A  proposed  change,  test  or  experiment 
shall  be  deemed  to  involve  an  unreviewed 
safety  question  (i)  if  the  probability  of 
occurrence  or  the  consequences  of  an 
accident  or  malfunction  of  equipment 
important  to  safety  previously  evaluated  in 
the  safety  analysis  report  may  be  increased: 
or  (ii)  if  a  possibility  for  an  accident  or 
malfunction  of  a  different  type  than  any 
evaluated  previously  in  the  safety  analysis 
report  may  be  created:  or  (iii)  if  the  margin 
of  safety  as  defined  in  the  basis  for  any 
technical  specification  is  reduced". 

The  rule  also  specifies  record  keeping 
and  reporting  requirements  associated 
with  such  changes,  tests  or  experiments. 
In  order  to  understand  the  reasons  for 
the  provisions  of  the  current  rule,  and 
how  the  Commission  proposes  to  revise 
it.  it  is  helpful  to  understand  how  this 
process  fits  within  the  overall 
requirements  undergirding  licensing 
and  overaight  of  nuclear  reactors. 

Overview  of  Licensing  Process 

The  application  for  an  operating 
license  includes  the  final  safety  analysis 
report  (FSAR)  which  is  to  contain:  a 
description  of  the  facility;  the  design 
bases  and  limits  on  operation;  and  the 
safety  analysis  for  the  structures, 
systems,  and  components  (SSC)  and  of 
the  facility  as  a  whole.  The  safety 
analysis  emphasizes  performance 
requirements,  analytical  bases  and 
technical  justifications,  and  evaluations 
that  show  how  safety  functions  will  be 
accomplished.  Design  bases  include  the 
specific  functions  that  the  SSC  need  to 
perform,  the  parameters  that  need  to  be 
controlled  to  assure  the  function,  and 
the  range  of  values  for  these  parameters. 
As  part  of  the  FSAR,  the  applicant  is 
required  to  propose,  for  NRC  approval. 
Technical  Specifications(TS)  that  will 
become  part  of  the  license. 

The  NRC  issues  a  license  after 
finding,  among  other  things,  that  the 
plant  has  been  built  according  to  its 
design  and  can  be  operated  within  its 
design  limits.  The  NRC  prepares  a  safety 
evaluation  report  that  documents  the 
basis  for  its  fijadings,  including  its 
review  of  the  design  information 
provided  in  the  FSAR  (and  supporting 
doCTunents)  and  the  applicable 
acceptance  criteria  (established  either  in 
regulations,  standards  or  guidance 
dociunents).  In  some  cases,  the  NRC 
staff  performs  independent  analyses  to 
confirm  the  adequacy  of  the  facility 
design  to  meet  regulatory  requirements. 
One  example  of  this  practice  is  the  staff 
calculation  of  radiological  consequences 
(doses)  for  design  basis  accidents. 

The  licensee  is  required  to  operate  the 
facility  in  accordance  with  NRC 


regulations  and  with  requirements 
contained  in  the  license.  The  license 
describes  the  facility  in  general  terms, 
and  includes  specific  conditions 
imposed  on  the  facility  and  the  licensee, 
as  well  as  incorporates  the  TS.  Section 
50.36  of  the  regulations  defines  for 
inclusion  in  the  TS,  those  limits  and 
parameters  of  most  immediate 
significance  for  protection  of  public 
health  and  safety:  safety  limits,  limiting 
safety  system  settings,  limiting 
conditions  for  operation,  surveillance 
requirements,  and  design  features  to 
which  changes  would  have  a  significant 
effect  on  safety,  and  administrative 
controls.  The  TS  are  derived  from  the 
safety  analysis,  evaluations,  and  design 
bases  described  in  the  FSAR.  Any 
changes  to  the  TS  must  receive  NRC 
review  and  approval  before  they  are 
made. 

Engineering  evaluations  demonstrate 
that  the  fundunental  safety  principles  of 
the  plant  design  are  met.  Design  basis 
events  play  a  central  role  in  plant 
design.  These  are  a  combination  of 
postulated  challenges  and  failure  events 
against  which  plants  are  designed  to 
ensure  adequate  and  safe  plant 
response.  Diesign  basis  events  are 
denned  as  conditions  of  normal 
operation,  anticipated  operational 
occiurences  and  design  basis  accidents, 
external  events  and  nattual  phenomena 
for  which  the  plant  has  been  designed 
to  ensure  the  integrity  of  the  pressure 
boimdary,  the  capability  to  shutdown 
safely,  and  the  capability  to  prevent  or 
mitigate  the  consequences  of  accidents. 
For  events  with  high  frequency.  NRC 
requires  that  consequences  be  low  (such 
as  by  preventing  fuel  damage).  For  more 
severe,  but  less  probable  accidents,  the 
allowable  consequences  are  higher,  but 
must  still  meet  the  regulatory  guidelines 
established  in  10  CFR  part  100. 
Adequacy  of  the  reactor  design  is 
evaluated  by  consideration  of  postulated 
design  basis  events  viewed  as 
sufficiently  credible  that  the  facility 
should  be  designed  to  prevent  or 
mitigate  their  effects. 

During  the  design  process,  plant 
response  is  evaluated  using  assumptions 
that  are  intended  to  be  conservative  to 
account  for  uncertainties  in  analysis  or 
data.  In  the  Final  Safety  Analysis  Report 
(FSAR),  analyses  are  done 
conservatively  to  account  for 
uncertainties  in  the  design, 
construction,  and  operation  of  nuclear 
power  plants.  These  conservatisms  are 
introduced  into  FSAR  analyses  in 
numerous  ways.  For  example,  some 
computer  codes  model  systems  and 
processes  in  a  simplified  but  boimding 
fashion.  Analysis  input  assumptions  are 
typically  worst  case  values  (consistent 


with  the  design  and  operating  limits)  of 
instrujnent  drift  or  error,  temperature. 

Sressure,  fluid  volume  and  enthalpy, 
ow  rate,  system  response  time,  heat 
transfer  rate  and  heat  capacity, 
reactivity  coefficients,  power  history 
and  decay  heat.  An  FSAR  analysis  also 
typically  assumes  the  worst-case  single- 
active  failure  of  equipment. 

National  standards  and  other 
regulatory  policies,  such  as  defense-in- 
depth,  constitute  additional  engineering 
considerations  that  influence  plant 
design  and  operation.  Commensurate 
with  expected  frequency  and 
consequences  of  challenges  to  the 
system,  defense-in-depth  could  require: 

(1)  Multiple  means  to  accomplish  safety 
functions  and  prevent  release  of 
radioactive  material  (multiple  barriers): 

(2)  reasonable  balance  among 
prevention  of  core  damage,  prevention 
of  containment  failure  and  consequence 
mitigation;  (3)  system  redundancy;  (4) 
independence;  and  (5)  diversity. 

Various  margins  exist  in  a  facility 
design.  These  margins  are  based  on.  for 
example,  assumptions  of  initial 
conditions,  conservatisms  in  computer 
modeling  and  codes,  allowance  for 
instrument  drift  and  system  response 
time,  redundancy  and  independence  of 
components  in  safety  traiiu,  and  plant 
response  during  operating  transient  and 
accident  conditions.  Margin  is  provided 
by  meeting  codes  and  standards  or 
alternatives  approved  for  use  by  NRC, 
including  the  safety  analysis  acceptance 
criteria  in  the  FSAR  and  in  supporting 
analyses.  Not  all  margin  that  exists  falls 
within  the  purview  of  "reduction  in 
margin  of  safety '  as  defined  in  the  basis 
for  any  technical  specification." 

When  a  plant  is  licensed,  the  NRC 
states  in  its  Safety  Evaluation  Report 
(SER)  why  it  foimd  each  FSAR  analysis 
acceptable.  An  FSAR  analysis  may  be 
accepted  because  it  was  considered  to 
be  adequately  conservative  and  because 
the  NRC's  acceptance  criteria  for  that 
analysis  are  met.  Frequently,  the  SER 
states  specific  conditions  the  NRC  relied 
upon  for  concluding  that  the  analysis 
was  conservative.  Examples  of  such 
conditions  may  be  the  use  of  an  NRC- 
approved  computer  code,  correlation,  or 
setpoint  methodology,  specific 
limitations  on  one  or  more  input 
assumptions,  or  penalties  put  into  a 
calculation  to  accoimt  for  uncertainties. 
In  addition  to  being  stated  in  a  plant- 


>  Margin  of  safety  is  not  defined  in  the 
regulations,  although  it  is  mentioned  in  §S0.34(a) 
("the  margins  of  safety  during  nonnal  operations 
and  transient  conditions  anticipated  during  the  liie 
of  the  facility"):  §  50.92(c)  ("No  significant  harards 
coruideratioru  if  the  proposed  amendment  would 
not  involve  a  significant  reduction  in  •  maigin  of 
safety")  as  well  as  §  S0.S9. 
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specific  SER,  these  conditions  may  be 
found  in  other  safety  evaluations  such 
as  for  an  analysis  method  proposed  by 
a  topical  report. 

Changes  to  the  basis  for  licensing 
occiu-  over  the  life  of  the  plant  through 
promulgation  of  new  rules,  plant- 
specific  license  amendments  and  other 
analyses  and  reviews  that  may  be 
conducted,  such  as  in  response  to  NRC 
bulletins  and  generic  letters.  The  NRC 
prepares  a  safety  evaluation  for  many  of 
these  issues  based  upon  either  licensee 
requests  for  changes  or  licensee 
responses  to  NRC  requests  for 
information.  The  licensee  is  required  to 
periodically  update  the  final  safety 
analysis  report  to  reflect  efliects  of  these 
changes  so  that  the  safety  analysis 
report  (as  updated)  remains  a  complete 
and  acciuate  description  and  analysis  of 
the  facility  such  that  it  can  serve  as  the 
reference  dociunent  for  evaluation  of 
changes  made  under  10  CFR  50.59. 

10  CFR  50.59  Evaluation  Process 

Section  50.59  was  promulgated  in 
1962  to  allow  licensees  to  make  certain 
changes  that  affect  systems,  structures, 
components,  or  procedures  described  in 
the  SAR  without  prior  approval 
provided  certain  conditions  were  met. 
'In  1968.  the  rule  was  revised  to  modify 
some  of  the  criteria  for  when  approval 
was  required.  The  intent  of  the  $  50.59 
process  is  to  permit  licensees  to  make 
changes  to  the  facihty.  provided  the 
changes  maintain  the  level  of  safety 
dociunented  in  the  original  licensing 
basis,  such  as  in  the  safety  analysis 
report.  The  process  is  thus  structured 
around  the  licensing  approach  of  design 
basis  events  (anticipated  operational 
occurrences  and  accidents);  safety- 
related  mitigation  systems,  and 
consequence  calculations  for  the  design 
basis  accidents.  Margins  and  equipment 
functionality,  reliability  and  availability 
also  may  be  impacted  by  fadUty 
changes.  Therefore,  the  criteria  for 
requiring  NRC  approval  were  directly 
related  to:  (1)  Preserving  licensing 
assiunptions  concerning  initiation  of 
design  basis  events  by  not  allowing  a 
different  type  of  initiating  event  or 
probability  of  occurrence  larger  than 
previously  considered;  (2)  preserving 
effectiveness  (reliability)  of  the 
mitigation  systems  by  not  allowing 
introduction  of  different  equipment 
malfunctions  and  by  limiting  increases 
in  probability  of  malfunction,  or 
reductions  in  the  margin  of  safety 
(which  reflects  the  capability  of  the 
system);  and  (3)  preserving  acceptability 
of  consequences  by  limiting  increases  in 
consequences  of  the  postulated  design 
basis  events. 


Implementation  Guidance 

In  1989,  an  industry  guidance 
dociunent.  NSAC-125.  "Guidelines  for 
10  CFR  50.59  Safety  Evaluations"  was 
published  to  assist  licensees  in  the 
conduct  of  the  evaluations  required 
under  §  50.59.  The  NRC  neither 
endorsed  nor  disapproved  this 
document.  While  the  staff  concluded 
that  the  evaluation  process  established 
in  NSAC-12S  was  generally  sound,  the 
staff  was  tmable  to  endorse  the 
doounent  because  of  some 
inconsistencies  between  the 
implementation  guidance  and  the 
languue  of  §  50.59. 

On  October  31. 1997.  the  Nuclear 
Energy  Institute  (NEI)  submitted  for  staff 
review  a  revised  guidance  document. 
NEI  96-07,  "Guidelines  for  10  CFR 
50.59  Safety  Evaluations."  This 
dociunent  is  an  updated  version  of 
NSAC-125  that  NEI  modified  in 
response  to  some  of  the  staff  positions, 
and  other  implementation  issues  arising 
from  licensee  use  of  the  NSAC-125 
guidance.  Along  with  the  submittal  of 
the  guidance  document.  NEI  included 
an  industry-wide  initiative  that  would 
require  industry  adoption  and 
implementation  of  the  revised  guidance 
by  June  1998.  The  NRC  provided 
comments  to  NEI  concerning  this 
guidance  in  a  letter  dated  January  9. 
1998.  This  letter  noted  that  certain 
aspects  of  this  guidance  were 
unacceptable  for  implementation  of 
$  50.59  as  presently  written. 

Staff  efforts  to  develop  guidance  on 
implementation  of  §  50.59  were 
prompted  by  a  reassessment  of  the  10 
CFR  50.59  evaluation  process. 
conducted  in  1995.  that  examined 
existing  guidance  and  practice,  with  the 
goal  of  identifying  how  the  process 
could  be  improved,  or  where  additional 
guidance  was  needed.  The  staff 
provided  an  action  plan  to  the 
Commission  on  April  15. 1996. 
outlining  the  actions  the  staff  proposed 
to  complete  with  respect  to  guidance 
and  oversight  of  implementation  of 
§  50.59.  The  staff  review  identified  a 
number  of  areas  in  which  the  meaning 
of  the  rule  language  is  not  clear,  or 
where  staff  and  industry  interpretations 
(such  as  those  in  NSAC-125)  are 
different.  In  SECY-97-035,  dated 
February  12, 1997,  the  staff  forwarded  to 
the  Commission  proposed  regulatory 
guidance  on  implementation  of  %  50.59. 
In  this  SECY,  the  staff  presented 
positions  on  a  number  of  topic  areas. 
These  positions  in  some  cases 
reaffirmed  existing  regulatory  practice 
or  clarified  staff  expectations,  and  in 
other  areas,  established  positions  where 
giiidance  did  not  previously  exist.  In  its 


proposed  guidance,  the  staff  compared 
its  proposed  regulatory  guidance  to 
industry  guidance  contained  in  NSAC- 
125.  In  accordance  with  a  Commission 
Staff  Requirements  Memorandum  dated 
April  25. 1997.  the  staff  guidance  was 
published  in  the  Federal  Register  as 
draft  NUREG-1606  (Proposed 
Regulatory  Guidance  Related  to 
Implementation  of  10  CFR  50.59).  for 
public  comment  on  May  7. 1997  (62  FR 
24947). 

In  response  to  the  Federal  Register 
notice,  many  comments  were  submitted- 
that  voiced  strong  opposition  to  a 
number  of  the  positions  proposed  by  the 
staff.  These  comments  were  summarized 
in  Attachment  1  to  SECY-97-205. 
Integration  and  Evaluation  of  Results 
from  Recent  Lessons-Learned  Reviews, 
dated  September  10. 1997.  Since  that 
time,  the  NRC  has  conducted  a  more 
detailed  review  of  the  conunents  and 
concludes  that  some  issues  can  be 
resolved  through  guidance,  while  in 
other  areas,  rulemaking  is  necessary  to 
clarify  the  implementation  issues.  A 
copy  of  this  analysis  of  comments  is 
available  for  review  in  the  NRC  Public 
Document  Room.  As  noted,  the  staff 
concluded  that  rulemaking  was 
necessary  to  resolve  some  of  the  issues 
assodateid  with  implementation  of  the 
rule. 

n.  Proposed  Ride  Topics  and  Issues 

The  NRC  is  proposing  rulemaking  on 
§  50.59  (and  §  72.48)  to  address  a 
number  of  issues  concerning 
implementation  of  the  ciurent  rule,  and 
suitability  of  the  criteria  that  determine 
when  an  unreviewed  safety  question 
exists.  The  implementation  issues 
primarily  relate  to  cases  involving 
judgment  as  to  whether  a  proposed 
change  requires  NRC  approval  before  it 
can  be  implemented,  llie  differing 
interpretations  of  the  rule  as  it  relates  to 
an  increase  in  probability  of  an 
acddent,  or  an  increase  in  consequences 
have  contributed  to  disputed  inspection 
and  enforcement  findings.  Too  stringent 
an  interpretation  of  the  meaning  of  the 
requirements  could  result  in  diversion 
of  licensee  and  staff  resources  for  review 
of  inconsequential  changes.  Too  high  a 
threshold  for  NRC  review  could  lead  to 
erosion  of  safety  margins  without  NRC 
review,  particularly  from  the  ounulative 
efiiect  of  more  than  one  change.  In 
developing  the  proposed  rule,  the 
Commission  has  carefully  weighed 
these  matters  in  trying  to  establish  an 
appropriate  threshold  for  NRC  review. 

Conforming  changes  are  proposed  in 
other  portions  of  the  rules,  including 
§  50.66.  50.71(e)  for  production  and 
utilization  facilities  licensed  under  part 
50.  Conforming  changes  are  also 


required  in  §  72.212(b)(4)  and 
Appendices  A  and  B  to  part  52  (Design 
Certification  Rules  for  ABWR  and 
System  80+  respectively). 

In  addition,  tne  Commission  is 
proposing  to  make  parallel  changm 
applicable  to  facilities  for  independent 
spent  fuel  storage  facilities  licensed  in 
accordance  with  part  72.  These  changes 
are  included  in  the  sections  below  (in 
some  cases,  the  discussion  of  the  issue 
focuses  on  §  50.59  for  simplicity;  except 
where  noted,  the  discussion  is  also 
applicable  to  the  changes  for  §  72;48). 
As  part  of  the  proposed  changes  to  part 
72,  the  Commission  is  also  proposing  to 
extend  the  change  control  process 
authority  granted  to  ISFSI  or  MRS 
license  holders  (in  $  72.48)  to  holders  of 
NRC  Certificates  of  Compliance  (CoC) 
for  a  spent  fuel  storage  cask  design. 

In  addition  to  changes  to  the 
requirements  within  §§  50.59  and  72.48, 
the  Commission  is  also  proposing  to 
rearrange  certain  provisions  of  these 
rules  to  provide  a  more  logical  structure. 
These  changes  do  not  affect  the 
substance  of  the  requirements,  but 
rather  affect  only  where  they  are  located 
and  how  they  are  stated.  These 
organizational  changes  are  discussed 
first,  followed  by  discussion  of  each  of 
the  issues  where  revisions  to 
requirements  are  proposed  by  this 
rulemaking.  The  proposed  rule  revisions 
are  presented  in  the  order  that  the  issues 
currently  arise  in  the  regulations. 

A.  Organization  of  the  Rule 
Requirements 

The  organizational  changes  being 
proposed  include  the  following: 

(1)  Applicability 

In  the  existing  rule,  language 
concerning  applicability  to  different 
fecilities  is  contained  in  three  different 
paragraphs.  These  fedlities  are: 
Production  and  utilization  fadlities 
(induding  power  and  non-power 
readers)  that  are  authorized  to  operate, 
and  readers  (both  power  and  non- 
power)  that  have  permanently  ceased 
operations.  The  Commission  proposes 
to  place  all  of  these  provisions  in  one 
paragraph  that  is  dearly  labeled 
"Applicability."  2 


>  Sectton  50.S9(a)  ntm  to  holden  of  a  licenaa 
•uthorizing  oparation  of  a  production  or  utilization 
iMiUity.  Sactioo  Sa5fl(d)  axplidtly  refers  to  power 
raactor  Uoanaaaa  wrbo  have  submitted  cattificatioa 
of  petmanant  casaation  of  operation  required  under 
S  S0.82(aXlXiX  A«  noted  in  $  saS2(aXiii).  far  power 
reecton  whoaa  licenaea  wen  modified  to  allow 
poaaeasion  but  not  opatation.  before  the  effcctive 
date  of  thU  rule  (that  is  of  §  sa82).  the  certification 
of  §  50.S2(aXlNi)  •twll  be  deemed  to  have  been 
tufamltted.  Sectkw  S03fl(e)  refu*  to  non-power 
reactor*  %»faaee  licenaa  no  laa(w  authoriaea 
operation.  The  net  eibct  i*  that  f  50.59  ai^liat  to 


(2)  Form  of  prior  Commission  approval 

Existing  §  50.59(8)  refers  to  the  need 
for  prior  Commission  approval  of 
changes,  tests,  and  experiments  luider 
certain  conditions,  but  the  method  of 
receiving  that  approval  is  not  discussed 
until  paragraph  (c).  which  states  that  the 
licensee  shall  submit  an  application  for 
amendment  imder  §  50.90.  The 
Commission  proposes  to  combine  these 
two  par^raphs  and  to  revise  the 
regulation  to  state  more  dearly  that  a 
licensee  must  apply  for  and  obtain  a 
license  amendment,  pursuant  to  §  50.90. 
before  implonenting  such  changes, 
tests,  or  experiments.  This 
organizational  change  to  the  rule  of 
combining  (existing)  paragraphs  (a)  and 
(c)  will  also  facilitate  some  of  the  other 
proposed  changes,  such  as  the  criteria 
for  when  approval  is  needed. 

(3)  Criteria  for  needing  Conunission 
approval  of  dianges.  tests  and 
experiments  and  Unreviewed  Safety 
Question  (USQ)  designation 

The  Commission  proposes  to  remove 
the  reference  in  the  rule  to  the  term 
"unreviewed  safety  question"  and 
instead  to  refer  to  the  need  to  obtain  a 
license  amendment.  The  Commission 
believes  that  the  terminology  of  "USQ" 
has  sometimes  led  to  confusion  about 
the  piupose  of  the  evaluation  required 
by  §  50.59.  Some  Ucensees  have 
concluded  that  if  they  determined  a 
change  was  safe,  there  could  be  no  need 
for  NRC  approval. 

The  Commission  notes  that  the 
purpose  of  performing  evaluations 
against  the  criteria  specified  in  §  50.59 
is  to  identify  possible  changes  that 
might  affed  the  basis  for  licensing  of  the 
fadlity  so  that  any  changes  that  might 
pose  a  safety  concern  are  either 
reviewed  by  the  NRC  or  not 
implemented  by  the  licensee.  This 
evaluation  process  will  thus  distinguish 
those  (±anges  which  by  their  nature  do 
not  raise  safety  concerns  and  therefore 
do  not  require  prior  NRC  approval  to 
confirm  their  safety,  from  those  that 
must  be  reviewed  by  the  NRC  to 
independently  confirm  their  safety 
before  implementation.  To  avoid 
confusion  between  a  determination  of 
safety  and  a  determination  of  the  need 
for  NRC  approval,  the  Commission 
proposes  to  revise  §  50.59  to  delete  use 
of  tite  term  "imreviewed  safety 
question"  and  instead  to  list  the  criteria 
(in  new  §  50.59(c)(2))  that  require  prior 
Commission  approval,  in  the  form  of  a 
license  amendment.  It  is  also  noted  that 


both  power  and  nonpowrar  reactor*,  whether 
authorized  to  operate  or  no  longer  authorized  to 
operate  (and  to  other  production  or  utilization 
iacUitiaa). 


many  facility  technical  spedfications 
refer  to  imreviewed  safety  question 
determinations  and  such  TS  should 
ultimately  be  revised  in  accordance 
with  the  final  wording  of  §  50.59.  The 
deletion  of  reference  to  USQ  also 
requires  a  number  of  conforming 
changes  to  other  parts  of  the  regulations, 
induding  Part  52  (Appendices  A  and  B). 
in  which  the  term  is  presently  used. 

This  proposed  rule  would  revise  the 
existing  compound  statements 
contained  with  the  evaluation  criteria  to 
state  each  specific  criterion 
individually.  This  will  make  the 
regulation  more  consistent  with  how  it 
is  generally  implemented  by  licensees. 
Changes  to  the  criteria  are  discussed  in 
the  sections  below. 

Finally,  the  Commission  would 
simplify  existing  §  50.S9(c)  by  removing 
the  following  statement:  "The  holder  of 
a  Uoense  .  .  .  who  desires  (1)  a  change 
to  its  technical  spedfications  .  .  .  shall 
submit  an  application  for  amendment  of 
his  license  piu^uant  to  %  50.90."  This 
statement  refers  to  changes  to  the  TS  not 
associated  with  a  change,  test  or 
experiment.  The  Commission  condudes 
that  a  more  suitable  place  for  this 
provision  is  within  §  50.90.  and 
thoefore  as  part  of  this  rulemaking, 
proposes  to  modify  §  50.90  to  state  that 
if  a  licensee  wishes  to  amend  its  license 
(induding  the  TS  incorporated  into  it), 
the  licensee  must  file  an  application  as 
spedfied  in  §  50.90.  Revised 
§  50.59(c)(i)  would  be  revised  to  state 
that  if  a  proposed  change,  test,  or 
experiment  would  involve  a  TS  change, 
the  §  50.90  process  must  be  followed  in 
order  to  change  the  technical 
specification  such  that  the  proposed 
oiange.  test  or  experiment  may  be 
implemoited. 

B.  Change  to  the  Facility  as  Described  in 
the  Safety  Analysis  Report 

Section  50.59  states  that  "changes  to 
the  fadlity  as  described  in  the  safety 
analysis  report"  must  be  evaluated  to 
deteimine  whether  prior  approval  is 
needed  befote  implenientati<m.  As 
discussed  in  NUREG-1606  and  in  the 
omnment  discussions,  a  common 
understanding  between  the  NRC  and  the 
industry  on  what  constitutes  a  "change 
to  the  facility  as  described  in  the  safety 
analysis  report"  is  necessary  for 
eCbdive  fimctioning  of  the  review 
process.  Guidance  on  preparation  of 
§  50.59  evaluations  provides.the  means 
for  review  of  the  effects  of  changes,  but 
these  reviews  are  not  ccmduded  if  the 
activity  is  not  considered  to  be  a 
"diange  .  .  ."  The  Conunission 
condudes  that  modification  of  an 
existing  provision  (e.g..  SSC.  design 
requirement,  analysis  method  or 
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parameter),  additions,  and  removals 
(physical  removals  or  non-reliance  on  a 
system  to  meet  a  requirement)  are  all 
changes  to  the  facility  as  described  in 
the  final  safety  analysis.  The 
Commission  believes  that  additions  to 
the  facility  which  were  not  previously 
evaluated,  could  adversely  impact 
facility  performance  and  the  bases  upon 
which  the  NRC  previously  determined 
the  acceptability  of  the  design  as 
described  in  the  SAR.  Accordingly,  the 
Commission  concludes  that  additions 
should  be  considered  "changes  to  the 
facility  as  described  in  the  SAR"  in 
order  to  assure  that  such  changes  are 
subject  to  evaluation  using  the  §  50.59 
criteria  for  determining  whether  prior 
NRC  review  and  approval  are  necessary. 

Differences  in  interpretation  have    * 
occurred  about  whether  changes  that  do 
not  actually  change  the  physical  plant 
(the  "hardware")  require  a  §  50.59 
evaluation.  As  an  example,  consider  a 
change  being  made  to  the  basis 
(documented  in  the  SAR)  for 
demonstrating  adequacy  of  the  facility 
without  a  physical  change  to  the 
facility.  Such  changes  might  include 
changes  to  evaluative  methods, 
acceptance  standards,  procurement 
specifications,  or  other  information  for 
SSC  described  in  the  FSAR.  The 
Commission  believes  that  §  50.59  does 
apply  to  the  requirements  for  design, 
construction  and  operation,  and  the 
safety  analyses  for  the  facility  that  are 
documented  in  the  FSAR.  Section 
S0.34(b).  "Final  safety  analysis  report," 
requires  the  FSAR  to  contain  a 
presentation  of  the  design  bases  and  the 
limits  on  its  operation,  a  description 
and  analysis  of  the  SSC  of  the  facility, 
with  emphasis  upon  performance 
requirements,  the  basas,  with  technical 
justifications  therefore,  upon  which 
such  requirements  have  been 
established,  and  the  evaluations 
required  to  show  that  safety  functions 
will  be  accomplished.  The  original 
licensing  decision  was  based  in  part 
upon  the  margins  provided  by 
performance  requirements,  analysis 
methods  and  assumptions  described  in 
the  SAR,  and  reviewed  by  the  staff  in 
the  SER  Therefore,  the  Commission 
concludes  that  changes  to  such 
information  (e.g.,  performance 
requirements,  methods  of  operation,  the 
bases  upon  which  the  requirements 
have  beien  established,  and  the 
evaluations)  should  be  considered  to 
constitute  a  change  to  the  "facility  as 
described  in  the  SAR"  in  order  to  assure 
that  such  changes  are  subject  to 
evaluation  using  the  §  50.59  criteria  for 
determining  whether  prior  NRC  review 
and  approval  are  necessary. 


If  changes  to  methods  and 
assumptions  were  not  controlled,  a 
licensee  might  revise  its  analyses  and 
then  subsequently  conclude  that  a  later 
facility  change  did  not  require  NRC 
approval  because  the  results  of  the 
(new)  analysis  with  this  change  were 
bounded  by  the  previous  analysis.  This 
proposed  rulemaking  would  add 
definitions  in  §  50.59  of  "change"  and  of 
"facility  as  described  in  the  final  safety 
analysis  report(as  updated)"  to  more 
explicitly  establish  that  evaluation  is 
required  for  changes  to  the  analyses  and 
bases  for  the  facility  as  well  as  for 
physical  or  hardware  changes  to  the 
facility. 

Accordingly,  the  Commission 
proposes  to  add  the  following  as 
definitions  in  section  §  50.59: 

Change  means  a  modification, 
addition,  or  removal. 

Facility  as  described  in  the  final 
safety  analysis  report  (as  updated) 
means  (i)  the  structures,  systems,  and 
components  (SSC)  that  are  described  in 
the  final  safety  analysis  report  (as 
updated),  (ii)  design  or  performance 
requirements  or  metho<u  of  operation 
for  such  SSC  required  to  be  included  or 
described  in  the  final  safiety  analysis 
report  (as  updated),  and  (iii)  evaluations 
or  methods  of  evaluation  required  to  be 
included  in  the  FSAR  (as  updated)  for 
such  SSC  that  demonstrate  that  their 
intended  functions  will  be 
accomplished  or  that  their  design  bases 
can  be  met. 

The  Commission  endorses  the  staffs 
previously  stated  position  (in  draft 
NUREG-1606)  about  what  constitutes  a 
single  change,  as  compared  to  packaging 
of  several  changes  widi  pfitetting 
effiects.  Interdependent  changes  (i.e., 
where  a  second  change  is  caused  by  the 
first,  with  respect  to  function  or 
performance),  can  be  treated  as  a  single 
change,  whereas  treating  as  one  change 
the  combination  of  changes  (whether  to 
the  fJBcility  directly  or  to  the  safiety 
analysis)  to  offset  one  that  would 
otherwise  require  prior  approval  is  not 
an  appropriate  application  of  §  50.59. 

C.  Change  to  the  Procedures  as 
Described  in  the  Safety  Analysis  Report 

The  Commission  proposes  to  provide 
a  definition  of  "procedures  as  described 
in  the  safety  analysis  report"  in  order  to 
have  definitions  in  the  rule  for  all  the 
major  terms  and  criteria.  This  definition 
would  include  the  evaluations 
demonstrating  that  requirements  are 
met,  such  as  assumed  operator  actions 
and  response  times. 

The  Commission  also  notes  that 
§  50.34(b)  states  that  the  final  SAR  is  to 
contain  the  managerial  and 
administrative  controls  to  be  used  to 


meet  Appendix  B  (Quality  Assurance), 
and  plans  for  coping  with  emergencies, 
per  Appendix  E.  Section  50.59  applies 
to  changes  to  procedures  as  described  in 
the  SAR  Quality  assurance  and 
emergency  planning  program 
requirements  are  subject  to  the  change 
control  provisions  of  S$  50.54(a)  and 
50.54(q)  respectively.  Based  on  this  set 
of  rule  provisions,  it  could  be  iniierred 
that  changes  to  quality  assurance  or 
emergency  plans  would  require  both  a 
§  50.59  evaluation  and  a  §  50.54  [either 
(a)  or  (q)]  evaluation.  Tbe  §  50.54  ^ 
regulations  provide  criteria  and 
reporting  requirements  specific  to  the 
plans  and  which  were  promulgated  after 
$  50.59.  To  reduce  duplication  of  effort, 
the  Commission  proposes  that  changes 
to  these  programs  be  governed  by 
$  50.54  requirements,  and  that  a  $  50.59 
evaltiation  would  not  be  required  unless 
other  information  described  in  the 
FSAR  is  also  being  changed.  The 
proposed  rule  would  ad^  language  to 
specifically  exclude  from  the  scope  of 
§  50.59  changes  to  procedures  where 
other  more  specific  requirements  and 
criteria  have  been  established  by 
regulation  for  controlling  these  changes 
(e.g..  for  information  required  by 
§  50.34(b)(6)  (ii)  and  (v)).  through  a 
provision  in  the  §  50.59(c)(1)  of  the 
proposed  rule. 

Tne  proposed  definition  for 
"procedures  as  described  in  the  final 
safiety  analysis  report  (as  updated)"  is  as 
follows: 

Procedures  as  described  in  the  final  safety 
analysis  report  (as  updated)  means 
information  in  the  final  cafBty  analysis  lepott 
(as  updated)  regarding  how  systems, 
structures  and  components  are^perated  and 
controlled  (including assumed  operator 
actions  and  response  times),  including 
assiuned  operator  actions  and  response 
times,  and  information  on  conduct  of 
operations. 

D.  Tests  and  Experiments  Not  Described 
in  the  Safety  Analysis  Report 

Section  50.59  also  discusses  the 
conduct  of  tests  or  experiments  not 
described  in  the  safiety  analysis  report. 
"Test"  is.  of  course,  subject  to  many 
meanings  including  both  routine 
verifications  of  function,  and  also  more 
unusual  evolutions.  In  the  former 
category,  there  are  many  tests  that  are 
conducted  that  are  not  expUcitly 
described  in  the  SAR.  For  example,  a 
licensee  conducts  tests  of  component 
and  system  performance  that  verify  the 


'Section  50.S4(p)  MUl>li«be*  change  control 
raquiramanti  for  tafeguard*  contingency  plans. 
While  theM  plans  are  part  of  the  application 
submitted  pursuanl  to  §  50.34,  they  are  not  part  of 
the  FSAR.  and  thus  $  50.59  would  not  apply  to 
these  plans. 


SSCs  perform  the  functions  as  described 
or  required.  (Performance  of  tests  is 
typically  controlled  by  prooedtire.) 
However,  there  also  may  be  tests  of  new 
materials  or  means  of  plant  operation 
that  may  put  the  plant  in  a  sittiation  that 
has  not  been  previously  evaluated  and 
that  could  albct  the  capability  of  SSC  to 
perform  their  required  functions.  The 
existing  rule  was  designed  to  ensiu« 
that  the  latter  type  of  tests  would  be 
reviewed  before  they  were  conducted. 
Therefore,  to  asstire  that  there  is  clear 
definition  vnth  respect  to  the  tests  that 
are  subject  to  prior  NRC  review  and 
approval  before  they  are  conducted,  the 
Gommission  proposes  that  a  definition 
of  "tests  and  experiments  not  described 
in  the  safety  analysis  report"  be 
provided  in  §  50.59  as  follows: 

Tests  or  experiments  not  described  in  the 
final  safety  analysis  report  (as  updated) 
means  any  activity  when  the  reactor  or  any 
of  its  systems,  structures,  or  components  are 
used  or  controlled  in  a  manner  which  cannot 
be  sho%im  to  be  within  (i)  the  controlling 
parameters  of  their  design  bases  as  described 
in  the  final  safety  analysis  report  (as  updated) 
or  (ii)  consistent  with  the  analyses  in  the 
final  saisty  analysis  report  (as  updated). 

E.  Safety  Analysis  Repmt 

In  developing  the  proposed  rule 
changes,  the  Commission  noted  the 
varying  references  to  the  safety  analjrsis 
report  within  related  sectimis  of  part  50. 
For  example,  in  §  50.59.  the  phrase  used 
is  "safety  aiudysis  report,"  in  §  50.66. 
the  reference  is  to  the  "updated  final 
safety  analysis  report;"  and  §  50.71(e) 
refen  to  the  updated  FSAR.  (Other 
sections  and  parts  generally  refer  to  the 
final  safety  analysis  report  (e.g.  part  55). 
but  this  is  not  imiversally  true  (e.g. 
§  50.54(a)).  For  purposes  of  §  50.59. 
"safety  analysis  report"  refsre  to  the 
ciurent  revision  of  the  FSAR.  so  that  the 
changes  are  evaluated  against  the  most 
complete  and  accurate  description  of 
the  facility.  When  performing 
evaluations,  a  licensee  needs  to  consider 
changes  already  made  for  which  the 
FSAR  update  has  not  yet  been 
submitted  to  the  NRC.  The  Commission 
emphasizes  the  need  for  as  current  a 
reference  base  as  possible  for  §  50.59 
evaliutions,  in  order  that  the 
evaluations  appropriately  consider  other 
changes  already  made  that  may  have 
impacted  the  facility  or  procediues. 
However,  a  licensee  is  not  required  to 
submit  an  update  to  its  FSAR  in  the 
form  specified  by  §  50.71(e)  except  at 
the  required  frequency.  To  enhance 
consistency,  the  Commission  is 
proposing  to  revise  the  rule  language  in 
these  sections  to  add  a  definition  of  the 
final  safety  analysis  report  (as  updated) 
and  to  clarify  in  the  evaluation  criteria 


that  evaluations  need  to  accoimt  for 
changes  made  through  other  processes 
that  have  not  yet  heea  included  in  an 
update  to  the  FSAR  Tbe  Commission 
did  not  use  "Updated  FSAR"  for  this 
purpose  in  order  to  take  into  account 
two  special  drcumstanoes:  (1) 
Nonpower  reactore.  who  an  not 
required  to  submit  updates  to  the  FSAR. 
althotigh  they  still  need  to  consider 
other  changes  previously  made  when 
performing  $  50.59  evaluations,  and  (2) 
a  plant  licensed  to  operate,  during  the 
period  between  initial  licensing  and  the 
first  update.  This  revision  is  reflected  in 
the  definitions  in  the  earlier  sections 
and  in  the  following  sections.  The 
definition  also  refen  to  "Final  Hazards 
Summary  Report."  which  is  the 
applicable  document  for  some  early 
plants  whose  application  was  submitted 
before  the  regulatory  term  "safety 
analysis  rep<»t"  was  adopted. 
The  propcMed  definition  is  as  follows: 

Final  safety  analysis  report  (as  updated) 
means  tlie  final  safety  analysis  report  (or 
Final  Hazards  Summary  Report)  submitted  in 
accordance  with  S  50.34.  as  amended  and 
supplemented,  and  as  modified  as  a  result  of 
ctMngBs  made  pursuant  to  §  50.59  and 
S  50.90,  and.  as  applicable.  S  S0.71  (e)  and  (f). 

F.  Probability  of  Occurrence  or 
Consequences  of  an  Accident  or 
Malfunction  of  Equipment  Important  to 
Safety  Previously  Evaluated  in  the 
Safety  Analysis  Report  may  be 
Increased 

The  current  language  of  the  rule  states 
that  an  unreview(>d  saJety  question 
exists  when  the  probability  of 
occurrence  or  consequences  of  an 
accident  or  malfunction  of  equipment 
important  to  safety  previously  evaluated 
may  be  increased  [emphasis  added]. 
Many  of  the  concerns  with  current 
implementation  relate  to  the  appropriate 
interpretation  of  the  words  "probability 
of  occurrence  ...  or  consequences  .  .  . 
may  be  increased."  In  the  draft  NUREG- 
1606,  the  NRC  staff  stated  that  the  plain 
reading  of  the  words  would  mean  that 
uncertainty  about  whether  there  has 
been  an  increase  must  lead  to  the 
conclusion  that  the  criteritm  is  met  As 
a  result  of  trying  to  deal  with  the 
question  of  uncertainty,  licensees  were 
placed  in  the  position  of  having  to  prove 
there  could  not  be  an  increase,  even 
v^en  there  was  no  reason  to  believe 
that  the  proposed  change,  test  or 
experiment  would  have  that  effect.  A 
similar  problem  was  experienced  in 
considering  whether  the  possibility  of 
an  accident  or  malfunction  of  a  different 
type  may  be  created. 

Many  of  the  commenters  on  the  staffs 
proposed  positions  viewed  this  as 
overly  restrictive  and  stated  that  it 


would  result  in  many  changes  requiring 

{trior  NRC  apjntival  that  are  below  the 
evel  of  mgnifif»nfi»  warranting  such 
review.  The  position  eqwused  in  the 
revised  industry  guidance  document 
(NEI 96-07)  is  that  an  increase  in 
probability  or  coosequenoes  must  be 
disoenable  in  order  for  approval  to  be 
needed.  The  Commission  concludes  that 
the  plain  reading  of  the  existing  rule 
lan^iage  is  not  consistent  with  this 
interpretation. 

Although  the  current  rule  language 
would  not  permit  diacemable  increases 
in  probability  or  consequences,  the 
rjimmi««Mw»  has  concluded  that  at 
minimiitn,  this  would  be  a  reasonable 
standard  for  requiring  prior  approval  of 
dianges.  tests  or  eiqieriment  for 
increases  in  probability  of  occurrence  of 
an  accident  or  malfunction.  The  existing 
rule  language  dates  from  early  in  the 
development  of  reactor  regulation, 
where  with  the  knowledge  base  at  the 
time,  the  then-AEC  found  it  appn^riate 
to  set  a  very  low  threshold  for  dianges. 
Over  the  last  thirty  yean,  the 
Commission  has  garnered  experience 
vhth  implementation  of  §  50.59  and 
insights  from  probabilistic  risk 
aisoMiiMiiilii.  both  of  which  indicate  that 
this  threshold  can  be  adjusted  without 
adversely  impacting  safety.  Further,  the 
analytical  capabilities  to  calculate 
probabilities  have  greatly  advanced, 
such  diat  the  efisct  of  even  minor 
r-h«iy  on  probabilities  can  be 
evaluiAed.  Therefore.  theCommission 
proposes  to  revise  existing  paragraph 
§  50.59(aM2Ki)  of  the  rule  by  replacing 
"may  be  increased"  with  "KvouJd  result 
in  more  than  a  minimal  increeae."  in 
order  to  provide  that  there  must  be  a 
clearly  diiscemable  change  to  require 
approval,  the  "minimal  increase" 
concept  is  described  in  the  next  secticm. 
As  noted  above,  the  (a)(2)  paragraph 
would  be  broken  into  fbur  statements 
and  renumbered  as  (c)(2Mi)  through  (iv). 

G.  More  than  a  Minimal  Increase  in 
Probability  or  Consequences 

The  Commission  notes  that  §  50.59 
permits  changes  that  do  not  otherwise 
require  approval  (such  as  would  be  the 
case  if  the  provisions  being  changed  are 
in  TS  or  license*^  quality  assurance  or 
emergency  plans,  or  inservioe 
inspection  and  testing  programs). 
Because  the  infcmnation  being  revised  is 
of  less  immediate  importance  to  public 
health  and  safety,  and  in  consideration 
of  the  conservatisms  in  NRC  design  and 
analysis  requirements,  acceptance 
criteria,  and  the  precision  with  which 
safety  analyses  are  performed, 
"minimal"  variations  in  probability  of 
occurrence  or  consequences  of  accidents 
and  malfunctions  should  not  affect  the 
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basis  for  the  licensing  decision.  This 
conclusion  is  based  upon  the  qualitative 
consideration  of  probability  during 
plant  licensing;  accident  probabilities 
were  assessed  in  relative  frequencies; 
equipment  Esilures  were  generally 
postulated  to  gauge  the  robustness  of  the 
design,  without  estimating  their 
likelihood  of  occurrence.  Therefore, 
minimal  increases  in  probability  could 
not  even  have  been  identifiable,  and 
could  not  impact  the  conclusions 
reached  about  acceptability  of  the 
facility  design.  Radiological 
consequences  for  accidents  are 
calculated  and  reported  at  a  level  of 
precision  such  that  minimal  increases 
also  would  not  impact  the  safisty 
determination.  The  Commission 
therefore  concludes  that  the  proposed 
criteria  would  provide  reasonable 
assurance  that  those  changes  that  would 
affect  the  NRC's  basis  for  licensing 
would  be  identified  as  requiring  NRC 
approval  before  implementation.  The 
revised  criteria  would  also  provide 
some  degree  of  flexibility  for  licensees 
to  make  changes  with  smaller  Impacts 
without  the  need  to  obtain  a  Ucense 
amendment. 

On  the  other  hand,  the  Commission 
intends  to  limit  the  amoimt  of  increase 
in  probabiUty  or  consequences  of 
accidents  such  that  it  remains 
substantially  less  than  a  "significant 
increase"  as  referred  to  in  $  50.92  (in 
accordance  with  $  50.92,  a  license 
amendment  involviiu  a  significant 
increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated  involves  a  "significant 
hazards  considerations;"  any  hearing  for 
an  amendment  constituting  a 
"significant  hazards  consideration" 
must  be  completed  prior  to  the  grant  of 
the  amendment.)  The  standard  in  the 
proposed  rule  is  qualitative  (probability 
or  consequences  no  more  thsin 
minimally  increased).  The  intent  of  this 
proposed  rule  is  to  allow  changes  that 
are  small  enough  that  they  would  not 
afi'ect  the  Iscility's  licensing  basis,  or 
\  adversely  afiiect  safety  performance. 
While  the  proposed  rule  would  allow 
minimal  increases,  licen^^  still  must 
meet  applicable  regulatory  limits  and 
other  acoeptanoe  criteria  to  which  they 
are  committed  (such  as  contained  in 
Regulatory  Guides,  etc.)  Because  the 
"more  than  minimal"  standard  allows 
for  there  to  be  a  discemable  increase, 
NRC  needs  to  establish  a  point  beyond 
which  one  would  conclude  that  the 
increase  is  not  minimal.  The  following 
guidance  is  offered,  including  values  as 
to  when  the  Commission  would 
conclude  that  the  revised  criteria  are  not 
met.  Quantitative  calculations  are  ncrt 


required  except  for  those  instances  in 
which  a  licensee  offers  other  than 
qualitative  arguments  as  part  of  its 
evaluation. 

Probability  of  Occurrence  of  an 
Accident 

The  current  guidance  in  NEI 96-07 
states:  "Where  a  change  in  probability  is 
so  small  or  the  uncertainties  in 
determining  whether  a  change  in 
probability  has  occurred  are  such  that  it 
cannot  be  reasonably  concluded  that  the 
probability  has  actually  changed  (i.e. 
there  is  no  clear  trend  towards 
increasing  the  probability),  the  change 
need  not  be  considered  an  increase  in 
probability."  The  Commission  believes 
this  satisfies  the  proposed  NRC 
standard. 

In  order  to  be  considered  as  a  minimal 
increase,  the  resulting  probability 
(considering  the  change,  test  or 
experiment)  must  still  satisfy  the  event 
frequency  classification  provided  in  the 
licensee's  FSAR  (as  updated).  e.g.,  for  an 
anticipated  operational  occurrence 
(expected  once  a  year)  or  for  a  design 
basis  accident  (not  expected  during  life 
of  plant,  but  sufficiently  credible  to 
require  mitigation). 

Probability  of  Equipment  Malfunction 

The  Commission  believes  that  the 
probability  of  malfunction  is  more  than 
minimally  increased  if  a  new  failure 
mode  as  likely  as  existing  modes  is 
introduced,  llie  determination  should 
be  made  either  at  the  compaQent  level, 
or  consistent  with  the  failure  modes  and 
effiacts  analyses,  taking  into  account 
single  Ciilure  assumptions,  and  the  level 
of  the  change  being  made. 

Guidance  in  NEI  96-07  states:  "Where 
a  change  in  probability  is  so  small  or  the 
uncertainties  in  determining  whether  a 
rhangw  in  probability  has  occurred  are 
such  that  it  cannot  be  reasonably 
concluded  that  the  probability  has 
actually  changed  (i.e.  there  is  no  clear 
trend  towards  increasing  the 
probability),  the  change  need  not  be 
considered  an  increase  in  probability." 
The  Commission  believes  this  satisfies 
this  criterion. 

The  probability  of  malfunction  of 
equipment  important  to  safety 
previously  evaluated  in  the  FSAR  (as 
updated)  is  no  more  than  minimally 
increased  if  "design  bases"  assumptions 
and  requirements  are  still  satisfied  (i.e., 
the  seismic  or  wind  loadings, 
qualification  specifications, 
pnxnirement  requirements).  As  part  of 
this  guidance,  note  that  NRC  concludes 
that  licensees  can  treat  changes  in 
external  hazard  design  requirements  as 
potentially  affecting  equipment 


malfunction  probability  rather  than  as 
"accident  probability." 

Consequences  of  Accident  or 
Malfunction 

Guidance  in  NEI  96-07  sUtes:  "Where 
a  change  in  consequences  is  so  small  or 
the  uncertainties  in  determining 
whether  a  change  in  consequences  has 
occurred  are  such  that  it  cannot  be 
reasonably  concluded  that  the 
consequences  have  actually  changed 
(i.e.  there  is  no  clear  trend  towards 
increasing  the  consequences),  the 
change  need  not  be  considered  an 
increase  in  consequences."  The  NRC 
believes  this  satisfies  the  revised  NRC 
standard. 

If  a  licensee  has  performed  an 
analysis  with  certain  bounding 
assumptions,  and  the  change  would 
increase  a  specific  parameter  from  its 
present  value  to  a  different  value  that  is 
still  bounded  by  the  value  assumed  in 
the  analysis,  NRC  concludes  that  such  a 
change  satisfies  the  criteria  of  no  mora 
than  a  minimal  increase  in 
oonaequenoes. 

As  a  quantitative  measiue,  the 
Commission  is  considering  some 
options.  One  would  be  to  establish  that 
a  0.5  rem  increase  in  calculated  dose  as 
a  result  of  the  change  be  used  to  assess 
whether  a  minimal  increase  has 
oociurad.  This  range  of  change  would 
generally  be  in  the  decimal  place  for 
accident  analyses  where  doses  are 
reported  in  rem.  The  facility  must  still 
satisfy  applicable  acceptance  values 
(e.g.,  the  SRP)  or  regulatory 
requirements  (e.g.,  part  100)  for  the 
particular  accident.  If  a  licensee  would 
need  to  change  its  design  basis 
assumptions  or  analytical  methods,  or 
both,  to  demonstrate  that  the  change  in 
consequences  is  less  than  0.5  rem,  then 
the  NRC  does  not  view  the  change  as 
minimal  and  would  expect  the  licensee 
to  submit  a  license  amendment  for  such 
a  change. 

In  addition,  the  Commission  is 
considering  a  graduated  approach, 
consistent  with  the  concept  of  - 
"minimal"  being  small  enough  so  as  not 
to  impact  the  basis  for  acceptability. 
When  the  facility  is  Car  bom  the  limit, 
a  larger  increase  can  be  accommodated 
without  concern  about  impact  on  the 
basis  for  acceptability.  The  values 
proposed  take  into  account  such  factors 
as  differences  between  licensee 
calculated  values  and  staff  estimation  of 
existing  performance,  potential  for  a 
single  change  with  a  luge  increase,  or 
for  several  "minimal"  increases  to 
approach  the  regulatory  limits.  The 
specific  proposal  offered  for  comment 
is: 


Example  using  300  rem  thyroid  dose 
as  the  limit. 

Existing  calcuiated  dose 

"^inimar  change 

Pr»-change 

After  >y 
change 

<S0%  of  Nmit                           

<10%  increase  . 

$5%  increase 

S1%  increase  (NTE  limit) 

140  rem 

170  rerrt 

<80%  of  Imit „ „ 

205  rem 

245  rem .; 

220  rem. 

248  rem. 

A  third  option  under  consideration, 
similar  to  option  2,  would  limit  the 
fraction  of  remaining  margin  that  can  be 
consumed  by  a  particular  change.  By 
defining  "minimal"  as  being  10%  of  the 
remaining  margin  between  current 
conditions  and  acceptance  guidelines, 
the  amoimt  of  change  would  decrease  as 
the  limit  is  approached,  and  the  limit 
could  not  be  exceeded. 

Cumulative  Effect 

The  Commission  is  concerned  about 
the  cimiulative  effect  of  minimal 
increases.  Since  some  increases  are 
allowed,  the  Conunission  believes  that 
the  proposed  process  would  place 
greater  importance  on:  (1)  Complete  and 
accurate  SAR  updating;  (2)  the 
licensee's  evaluation  process  taking  into 
account  other  changes  made  since  last 
update;  (3)  the  licensee's  screening 
process  examining  plant  changes  to 
determine  whether  they  are  indeed 
changes  requiring  evaluation;  and  (4) 
reporting  requirements  so  that  staff  can 
assess  the  ongoing  nature  of  cumulative 
impact. 

'The  issue  then  becomes  how  the  NRC 
can  best  oversee  the  process  such  that 
several  "minimal"  changes  do  not  result 
in  unacceptable  results.  The 
Commission  has  decided  to  require 
licensees  to  report  effects  of  changes  in 
a  different  manner  to  fedlitate 
evaluation  of  cumulative  effect,  as 
discussed  in  a  later  section  on  reporting 
requirements,  in  which  the  Commission 
proposes  to  require  that  the  SAR  update 
in  accordance  with  §  50.71(e)  discuss 
the  effects  of  the  changes  upon 
calculated  doses  and  c^er  information. 

H.  Possibility  of  an  Accident  of  a 
Different  Type  from  any  Previously 
Evaluated  in  the  Safety  Analysis  Report 
may  be  Created 

As  noted  in  Section  F  above,  the 
uncertainty  connected  with 
demonstrating  that  no  accident  or 
malfunction  may  have  been  created  is  a 
major  source  of  confusion  and  difficulty 
in  implementing  the  existing  rule;  and 
is  unnecessary  for  purposes  of 
identifying  when  NRC  review  of  a 
change  is  needed.  Accordingly,  the 
Commission  proposes  that  the  language 
in  existing  §  50.59(a)(2)(ii)  be  revised  as 


discussed  below  in  this  section  and  the 
following  one.  As  noted  earUer,  the 
Commission  is  proposing  to  separate  the 
requirements  into  distinct  criteria  for 
clarity.  This  criterion  would  now  read 
"if  a  possibility  for  an  accident  of  a 
different  tjrpe  from  any  previously 
evaluated  in  the  final  safety  analysis 
report  (as  updated)  is  created."  Under 
the  proposed  rule,  a  license  amendment 
would  be  needed  only  if  the  licensee 
reasonably  concluded  that  the 
possibility  of  an  accident  of  a  different 
type  is  created.  This  contrasts  with  the 
current  rule,  which  would  require  a 
license  amendment  if  the  licensee  is 
uncertain  or  unabfe  to  reasonably 
conclude  that  a  new  accident  of  a 
different  type  is  not  created.  The 
Commission  concludes  that  this 
proposed  rule  change  will  still  identify 
those  proposed  changes,  tests,  or 
experiments  that  the  NRC  should 
review,  without  also  including  other 
changes  of  lesser  significance  that  may 
be  viewed  as  meeting  the  existing 
criteria. 

Need  for  Definition  of  Accident 

In  determining  whether  a  fHoposed 
change  requires  prior  NRC  approval 
under  $  50.59,  the  rule  refers  to  whether 
"accidents"  previously  evaluated  in  the 
SAR  are  impacted,  or  whether  an 
accident  of  a  different  type  may  be 
created  (see  also  §  50.92  criteria  for  "no 
significant  hazards  consideration)". 
Those  accidents  evaluated  in  the  SAR, 
that  is.  those  events  that  a  plant  must 
show  that  it  can  withstand,  are  doived 
from  a  number  of  regulatory 
requirements,  and  the  safety  analyses 
are  included  in  the  FSAR. 

The  regulations  and  NRC  guidance 
dociunents,  refer  to  "a  design  basis 
accident"  (§  50.36),  to  design  basis 
events  (§  50.49),  to  loss-of-coolant 
accidents  (Appendix  A),  to  anticipated 
operational  occiurences  (Appendix  A) 
and  to  accidents  that  could  result  in 
release  of  significant  quantities  of 
radioactive  fission  products  (part  100). 
The  PSAR,  and  by  extension  the  FSAR. 
pursuant  to  §  50.34,  is  to  contain 
"analysis  and  evaluation  of  the  design 
and  performance  of  SSC  of  the  facility 
with  the  objective  of  assessing  the  ride 
to  public  health  and  safety  resulting 


from  operation  of  the  facility  and 
including  determination  of  (i)  the 
margins  of  safety  during  normal 
operaticms  and  transient  conditions 
anticipated  during  the  life  of  the  fedlity 
and  (ii)  the  adequacy  of  SSC  provided 
for  the  prevention  of  accidents  and  the 
mitigation  of  the  consequences  of 
accidents."  RG  1.70  states  that  the  FSAR 
is  to  include  postulated  anticipated 
operational  occurrences;  postulated  off- 
design  transients  that  induce  fuel 
failures  above  those  expected  for  normal 
operaticmal  e^qierience,  and  design  basis 
accidents.  The  Standard  Review  Flan  for 
Chapter  15,  refers  to  anticipated 
operational  occurrences  and  to 
postulated  accidents,  and  also  to 
"transients  and  accidents"  (the  SRP 
notes  that  other  events,  such  as  response 
to  external  phenomena,  are  covered  in 
other  chaptere). 

Design  basis  accident(s)  has  been  used 
in  regulatory  practice  both  singiilarly 
and  generally.  The  regulaticms  also 
include  the  concept  of  a  design  basis 
accident  (DBA),  for  purposes  of 
evaluating  siting,  which  is  an  assumed 
fission  product  release,  based  upon  a 
major  accident  that  would  result  in 
potential  hazards  not  exceeded  by  those 
from  any  aoddent  ocMisidered  credible. 
Such  accidents  have  generally  been 
assumed  to  result  in  substantial 
meltdown  of  the  core  with  subsequmt 
release  of  appreciable  quantities  of 
fiasiao  products.  The  set  of  "accidents** 
that  a  plant  must  postulate  for  purposes 
of  FSAR  design  and  safety  analjrses. 
including  LOCA,  other  pipe  ruptures, 
rod  ejection,  etc,  are  often  refnred  to  as 
"design  besis  acddente". 

The  terms  of  accidents  and  transients 
are  often  used  in  regulatory  documents 
(as  few  example  in  Qiapter  15  of  the 
Standard  Review  Plan),  where  transients 
are  viewed  as  the  more  likely,  low 
consequence  events  and  accidents  as 
more  serious.  In  the  context  of 
probabilistic  risk  assessment,  transients 
are  typically  viewed  as  initiating  events, 
and  accidents  as  the  sequences  that 
result  from  various  combinations  of 
plant  and  safety  system  response. 

However,  the  meaning  of  the  term 
"accident"  as  it  is  used  more  generally 
in  Part  50,  is  somewhat  obscured  by  the 
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use  of  the  term  "design  basis  event."  In 
§  50.49.  design  liasis  event  is  defined  as: 

Donnal  operations  including  anticipated 
operational  occunences,  design  basis 
accidents,  external  events,  natural 

Ehenomana  (earthquakes,  tornados, 
uiricanes,  floods,  tsunami  and  seiches),  for 
which  the  plant  must  be  designed  to  ensure 
safaty-related  functions. 

In  view  of  the  range  of  language 
presently  used  to  describe  the  types  of 
events  evaluated  as  part  of  the  licensing 
bests,  the  Commission  is  contemplating 
the  need  to  clarify  its  intent  as  to  the 
extent  of  events  that  are  within  the 
purview  of  the  criteria  in  §  50.59  and  in 
S  72.48).  For  purposes  of  stimulating 
discussion,  the  Commission  ofiiers  two 
proposals.  One  would  be  to  set  forth  a 
definition  for  the  term  "accident"  as 
follows: 

an  initiating  event  or  combination  of  events 
and/or  conditions  that  could  occur  £rom 
equipment  Culura,  human  error,  natural  or 
manmade  hazards  which  challenges  the 
integrity  of  one  or  more  fission  product 
barriers  (fuel,  reactor  coolant  system,  release 
of  radionuclides  (confinement/containment)), 
required  to  be  analyzed  and/or  accounted  for 
by  the  Commission  and  addressed  in  the 
licensee's  safety  analysts  report. 

Such  a  definition  would  make  it  clear 
that  the  Commission's  intent  in  referring 
to  "acddento"  in  §  50.59  (and  in 
§  72.48)  is  to  refer  to  the  design  basis 
accidents  that  are  addressed  in  the  SAR. 
The  second  approach  is  to  add  the 
phrase  "design  basis  accident"  into  the 
existing  criteria.  This  could  be  done  for 
each  of  the  three  criteria  that  refer  to 
"accident"  or  just  for  the  one  on 
accident  of  a  different  type.  Since  the 
criteria  on  probability  and  consequences 
also  contain  language  about  "previously 
evaluated  in  the  SAR."  there  may  be 
less  need  for  a  reference  to  "design  basis 
accident"  in  these  criteria.  The 
proposed  rule  language  includes  use  of 
the  phrase  "design  buis  accident"  in 
the  one  criterion,  for  purposes  of 
obtaining  public  comment. 

/.  Possibility  of  a  Malfunction  of  a 
Different  Type  from  any  Previously 
Evaluated  in  the  Safety  Analysis  Report 
may  be  Created 

In  a  similar  fashion,  the  Commission 
proposes  to  modify  the  remaining  part 
of  existing  §  50.59(a)(2)(ii),  concerning 
malfunctions  of  a  diflbrent  type  by 
creating  a  new  criterion  that  would  read 
"if  a  possibility  for  a  malfunction  of 
equipment  important  to  safety  with  a 
difCnent  result  than  any  evaluated 
previously  in  the  final  safety  analysis 
report  (as  updated)  is  createid."  This 
criterion  involves  three  revisions  to  the 
existing  rule.  The  first  change  is  the  use 
of  the  phrase  "is  created"  which  would 


require  a  determination  that  the 
possibility  has  been  created,  rather  than 
uncertainty  as  to  exclusion. 

The  second  change  is  to  insert  the 
words  "of  equipment  important  to 
safety."  The  existing  rule  does  not 
provide  this  characterization  within 
paragraph  (ii).  but  it  is  included  in 
paragraph  (i).  It  has  generally  been 
infened  that  the  statement  in  paragraph 
(ii)  is  an  abbreviated  version  of  that  in 
paragraph  (i).  A  review  of  the  history  of 
the  1968  rulemaking  adopting  revisions 
to  $  50.59  did  not  disclose  any 
discussion  suggesting  that  the 
Commission  intended  to  distinguish 
between  the  (a)(2)(i)  and  the  (a)(2)(U) 
criteria  with  respect  to  the  scope  of 
equipment  covned.  Therefore,  the 
Commission  concludes  that  the  rule  was 
intended  to  apply  to  the  same  scope  of 
equipment  in  eech  cases,  and  therefore, 
proposes  to  include  the  words  in  this 
oriterion  to  eliminate  any  doubt. 

The  final  change  is  bemg  proposed  in 
response  to  the  comments  on  the  staff- 
proposed  guidance  (NUREG-1606)  on 
the  interpretation  of  malfunction  (of 
equipment  important  to  safety)  of  a 
diflinent  type.  The  commenters  believe 
that  the  cause  of  the  nalfimction  should 
be  a  consideration  in  determining 
whether  the  probaUlity  of  the 
malfunction  may  have  increeaed.  and 
that  a  malfiinction  of  a  different  type 
would  only  be  created  if  the  effects  of 
the  malfunction  are  not  alreedy 
bounded  by  the  FSAR  analysis.  The 
recent  industry  guidance  states  that  if  a 
component  were  subject  to  failure  from 
a  new  failure  mode  but  the  failure  of  the 
component  is  already  considoed  in  the 
safety  analysis,  then  there  would  not  be 
a  failure  of  a  different  type.  The 
Conunission  does  not  agree  that  the 
industry  interpretation  is  consistent 
with  the  rule  as  written,  which  refers  to 
creetion  or  possibility  of  a  malfunction 
of  a  different  type,  not  of  a  different 
result.  However,  the  Commission 
recognizes  that  in  its  revievrs. 
equipment  malfunctions  are  generally 
postulated  as  potential  single  failures  to 
evaliute  plant  performance;  thus,  the 
focus  of  me  NRC  review  was  on  the 
result,  rather  than  the  cause/type  of 
malfunction.  Unless  the  equipment 
would  fail  in  a  way  not  already 
evaluated  in  the  safety  analysis,  there  is 
no  need  for  NRC  review  of  the  change 
that  led  to  the  new  type  of  malfunction. 
Therefore,  as  the  third  change  in 
§  50.59(a)(2)(ii).  the  Commission  is 
proposing  to  change  the  phrase  "of  a 
different  type"  to  "with  a  difiierent 
result".  Therefore,  this  criterion  would 
read:  "if  a  possibility  for  a  malfunction 
of  equipment  important  to  safety  with  a 
different  result ...  is  created." 


In  implementing  this  position, 
attention  must  be  given  to  whether  the 
malfunction  is  evaluated  at  the 
component  level  or  the  overall  system 
level.  While  the  evaluation  should  take 
into  account  the  level  that  was 
previously  evaluated  in  terms  of 
malfunctions  and  resulting  event 
initiators  or  mitigation  impacts,  it  also 
needs  to  consider  the  natuire  of  the 
change.  Thus  for  instance,  if  failures 
were  previously  postulated  on  a  train 
level  because  the  trains  wrere 
independent,  a  change  that  introduces  a 
cross-tie  might  need  to  be  evaluated  to 
see  whether  new  outcomes  have  been 
introduced.  The  staff  has  provided 
guidance  on  this  issue  in  Generic  Letter 
(GL)  95-02.  concerning  replacement  of 
analog  systems  with  digital 
instrumentation.  The  GL  states  that  in 
considering  whether  new  types  of 
failures  are  created,  this  must  be  done 
at  the  level  of  equipment  being 
replaced — not  at  the  overall  system 
level.  Further,  it  is  not  sufficient  for  a 
licensee  to  state  that  since  failure  of  a 
system  or  train  was  postulated  in  the 
SAR.  any  other  equipment  failure  is 
bounded  by  this  assumption,  tmless 
there  is  some  assurance  that  the  mode 
of  failure  can  be  detected  and  that  there 
are  no  conaequential  effects  (electrical 
interference,  materials  interactions,  etc), 
such  that  it  can  be  reasonably 
concluded  that  the  SAR  analysis  was 
truly  bounding  and  applicable. 
Otherwise,  the'Commisaion  would 
conclude  that  there  was  increase  in 
probability  of  malfunction  or  that  a 
malfunction  with  a  different  result  has 
been  created. 

/.  Margin  of  Safety  as  Defined  in  the 
Basis  for  any  Techiucal  Specification  is 
Reduced 

Two  criteria  in  the  current  regulations 
(§  50.59)  specifically  focus  upon 
accidents  and  equipment  malfunction 
(creetion.  consequences  and  likelihood) 
as  the  measures  for  determining  when  a 
change  requires  prior  NRC  approval. 
However,  the  phrases  "margin  of  safety" 
and  "as  defined  in  the  basis  for  any 
technical  specification"  in  the  third 
criterion  have  been  the  subject  of 
differing  interpretations  because  the 
rule  does  not  define  what  constitutes  a 
margin  of  safety  or  a  basis  for  any 
technical  specification  in  the  context  of 
§§  50.59  and  72.48.  In  addition,  some 
have  questioned  the  need  for  the  third 
criterion  on  "margin  of  safety." 

The  Conunission  has  under 
consideration  a  number  of  proposab  on 
margin.  In  the  proposed  rule  text 
specifically  being  offered  for  comment, 
one  option  has  been  inserted  so  that 
commenters  can  examine  the 


Federal  Register /Vol.  63.  No.  203  /  Wednesday.  October  21,  1998 /Proposed  Rules  56107 


relationship  of  this  aspect  of  the 
proposed  rule  to  other  changes  being 
offered.  This  should  not  be  viewed  as 
meaning  that  this  option  is  preferred  by 
the  Commission.  The  range  of  options 
under  consideration  is  discussed  in 
more  detail  below. 

Questions  of  margin  are  commonly 
judged  in  terms  of  the  degree  of 
confidence  that  the  response  of  the 
facility,  or  of  particular  SSC.  to 
postulated  challenges  is  acceptable. 
Various  mai^ns  exist  in  a  facility 
design.  These  margins  are  based  on.  for 
example,  assumptions  of  initial 
conditions,  conservatisms  in  computer 
modeling  and  codes,  allowance  for 
instrument  drift  and  system  response 
time,  redtmdancy  and  independence  of 
components  in  safety  trains,  and  plant 
response  diuing  operating  transient  and 
accident  conditions.  Margin  to 
conditions  that  might  be  detrimental  to 
safety  is  also  determined  by  establishing 
acceptance  criteria  to  be  met  for 
response  to  various  accidents  and 
transients.  Acceptance  criteria  are 
established  at  a  value  that  accounts  for 
uncertainty  about  physical  properties 
and  other  variability  and  thus  provides 
margin  to  unacceptable  plant 
conditions.  Margins  are  built  into  the 
fedlity  to  account  for  routine  plant 
fluctuations  and  transients.  Margins  are 
also  built  into  the  plant  to  establish  the 
regulatory  envelope  within  which  a 
plant  has  demonstrated  its  ability  to 
respond  to  a  spectrum  of  design  basis 
accidents.  It  is  in  this  category  termed 
the  "regulatory  envelope,"  that  the  NRC 
believes  that  regulatory  oversight  of 
changes  in  maigin  may  be  needed  from 
the  standpoint  of  §  50.59.  Thus  the 
Commission  notes  that  not  all  margins 
fall  within  the  purview  in  which 
changes  to  the  margin  require  prior  NRC 
approval.  As  part  of  this  rulemaking,  the 
Commission  wants  to  clarify  which 
margins  fall  within  the  regidatory 
envelope  and  how  possible  reductions 
in  margin  resulting  from  fedlity  or 
procedure  changes,  or  from  conduct  of 
tests  and  experiments  should  be 
evaluated. 

In  defining  in  the  rule  a  standard  for 
NRC  review  and  approval  of  changes  to 
margins  in  the  regulatory  envelope,  the 
Coounission  may  want  to  preserve  the 
NRC's  ability  to  review  changes  when 
there  is  a  potentially  significant 
reduction  in  a  margin  of  safety.^  but 
clearly  would  not  want  to  unduly  affect 


*  In  accordanoe  with  10  CFR  S0.92(cM3).  UcanM 
•mMidments  involving  a  significant  reduction  in  a 
margin  of  safety  do  not  raaet  the  critaria  for  a  "no 
significant  hasardt  consideration"  detennination; 
thus,  changaa  involving  a  significant  reduction  in 
a  maigin  of  safaty  are  not  to  be  perfbnnad  under 
lOCFRSaSS. 


licensee  ofwrations.  Therefore,  for  this 
proposed  rulemaking,  the  Conunission 
is  offering  the  public  the  opportunity  to 
comment  on  a  range  of  options  for 
treating  margin.  Commenters  are 
requested  to  present  opinions  about  the 
merits,  or  concerns  about  the  specific 
proposals,  or  both,  and  also  to  offer  any 
other  suggestions  for  wording. 

Option  1:  Control  Inputs  to  Analyses 
and  Methods  that  Establish  TS 

The  Commission  believes  it  is 
reasonable  to  interpret  the  specific 
reference  to  "basis  for  any  technical 
specification"  in  the  1968  rulemaking 
that  added  the  "margin  of  safety" 
criterion  as  preserving  the  margins  in 
the  analyses  that  established  the  TS 
requirements.  For  instance,  the 
minimum  plant  performance  conditions 
and  configiuations  stated  in  the  TS  are 
the  limiting  conditions  for  operation, 
limiting  safety  system  settings,  and 
safety  limits.  Margins  of  safety  exist 
within  the  safety  analyses  as  a  result  of 
the  specific  input  assumptions, 
methods,  or  other  limits  that  were  used. 
These  parametere  and  methods  were 
.proposiad  by  the  licensee  and  reviewed 
by  NRC  to  accoimt  for  imcertainties. 
instnunentation  response,  and  ranges  of 
possible  operating  conditions.  Because 
§  50.59  requires  prior  NRC  approval  for 
a  change  to  the  TS.  a  change  that  could 
invalidate  the  basis  upon  which  the  TS 
values  were  est^lished  should  also 
receive  prior  approval.  In  accordanoe 
with  this  interpretation,  changes  that 
invalidate  these  specific  conditicHis 
described  in  the  FSAR  for  analyses  that 
established  the  TS  requirement  (such  as 
a  limiting  condition  of  operation,  or  a 
lini'ting  safety  system  setting)  would 
reduce  the  margin  of  safety  associated 
with  the  TS. 

Under  this  option,  the  Commission 
would  conclude  that  the  analyses  and 
information  in  the  FSAR  establish  the 
basis  for  the  margins  of  safety  fcff  the 
TS.  Thus,  the  Commission  would 
propose  to  add  a  definition  for 
"reduction  in  maigin  of  safety  - 
associated  with  any  technical 
specification"  and  to  conform  the 
criterion  for  needing  a  license 
amendment  in  new  S  50.59(c)(2).  The 
existing  terminology  of  "basis  for  any 
TS"  wcnild  be  replaced  by  "associated 
with  any  TS." 

The  following  definition  would  be 
added: 

Reduction  in  margin  of  safety  associated 
with  any  technical  specification  means  tiiat 
the  input  assumptions,  analytical  metlwds. 
acceptance  conditions,  criteria  and  limits  of 
the  safety  analyses,  presented  in  the  final 
safety  analysis  report  (as  updated),  that 
established  any  technical  specification 


requirement,  are  altered  in  a  nonconservative 
manner. 

Although  this  option  would  maintain 
the  safety  analyses  that  underlie  the  TS, 
this  approach  would  also  have  the  effect 
of  giving  input  values  and  assiunptions 
the  wei^t  of  TS,  which  is  inconsistent 
virith  the  philosophy  in  §  50.36  of 
estabUshing  TS  only  on  those  values  of 
most  immediate  safety  importance.  In 
many  instances,  changes  to  inputs  can 
be  accommodated  by  other  available 
margins  so  that  the  Ucensing  envelope 
is  preserved. 

Option  2:  Delete  "margin  of  safety"  as 
a  Criterion. 

Under  this  option,  the  Commission 
would  delete  any  criterion  focusing 
upon  nuugins.  Instead,  the  Commission 
would  rely  upon  the  other  criteria  in 
§  50.59,  as  well  as  the  regulatory 
requirement  that  all  changes  to  TS  be 
reviewred  and  approved  by  the  NRC.  to 
assure  that  there  are  no  significant 
adverse  changes  to  margins  in  design 
and  operation.  The  Commission  would 
argue  that  there  is  no  need  for  prior 
review  of  changes  that  do  not  satisfy  any 
of  the  other  evaluation  criteria  in  view 
of  "risk-informed"  insights  and  greater 
understanding  of  the  margins  that  exist 
through  meeting  the  body  of  regulatory 
requirements.  The  Commission  seeks 
cmnment  on  whether  any  of  the  other 
evaluation  criteria  should  be  revised 
were  this  approach  to  be  adopted. 

Option  3:  Control  margins 
with  results  of  analyses 

fn«f— H  of  focusing  on  the  inputs  to 
safety  analyses,  another  interpretation 
would  be  to  examine  the  results  of  the 
safety  analyses,  and  to  determine 
whether  changes  to  operational 
characteristics  or  other  information 
described  in  the  FSAR  (as  updated) 
would  reduce  the  level  of  protection 
afforded  by  the  TS  (i.e.,  by  the  limiting 
safety  system  settings  and  limiting 
conditions  of  operation),  as  reflected  in 
the  results  of  safety  analyses. 

As  part  of  the  licensing  review  for  a 
facility,  the  NRC  established  a  level  of 
required  performanoe  (which  will  be 
referred  to  in  this  discussion  as 
acceptance  criteria)  for  certain  ph3rsical 
parametere,  such  as  those  that  define  the 
integrity  of  the  fission  product  barriers 
(fuel  cladding,  reactor  coolant  system 
boundary  and  containment).  Satisfying 
these  acceptance  criteria  (or  regulatory 
limits)  proiduces  a  margin  of  safety  to 
loss  of  hairier  integrity.  The  safety 
analyses  presented  in  the  FSAR  (as 
updated)  demcmstfate  that  the  response 
of  the  buriers  to  the  postulated 
accidents,  transients,  and  malfunctions 
meets  the  acceptance  criteria.  For 


associated 
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certain  of  these  parameters,  TS  safety 
limits  have  been  established:  these 
safety  limits  are  limits  upon  important 
process  variables  that  are  foimd 
necessary  to  reasonably  protect  the 
integrity  of  physical  barriers  that  guard 
against  the  uncontrolled  release  of 
radioactivity. 

However,  for  other  parameters,  a 
licensee  must  determine  the  licensing 
basis  of  the  parameter  in  question  by 
reviemng  the  plant-specific  safety 
analyses.  The  acceptance  criterion  is 
that  value  approved  by  the  NRC  for  a 
particular  parameter  or  process  variable 
(e.g.,  ASME  Code  stress  limits,  a 
departure  from  nucleate  boiling  ratio 
limit  or  maximum  critical  power  ratio 
Umit  or  containment  design  pressure). 
These  acceptance  criteria  may  be  stated 
in  the  FSAR.  may  be  in  NRC 
regulations,  or  may  be  presented  in  the 
NRC  Standard  Review  Plan.  (Note:  This 
approach  may  require  some  licensees  to 
revise  their  FSAR  to  accurately  describe 
the  regulatory  values  for  the  set  of 
critical  parameters.  For  example, 
licensees  would  need  to  identify  the 
expected  operating  or  design  values  and 
then  specify  the  minimum  performance 
capabilities  for  the  related  parameters, 
which  cannot  be  modified  with  NRC 
review). 

In  constructing  the  requirements  for 
controlUng  margin  through 
consideration  of  results  of  analyses, 
there  are  three  aspects  to  take  into 
account:  (a)  Whidi  results/parameters 
are  to  be  controlled  through  the  §  50.59 
process,  (b)  the  degree  of  change  to  be 
allowed  without  review,  and  (c)  how  the 
changes  should  be  evaluated  in 
demonstrating  that  the  criterion  is 
satisfied. 

In  the  sections  below,  these  three 
aspects  are  separately  discussed  in  order 
to  ampUfy  upon  the  issues  under 
consideration.  However,  any  rule 
language  option  would  need  to  include 
some  provision  for  each  of  the  three 
aspects. 

(a)  Which  parameters  should  be 
controlled? 

The  margins  of  safety  that  would  be 
controlled  by  the  10  CFR  50.59  process 
can  be  characterized  in  different  ways. 

OPTION  3(A)(1)— Safety  and  Regulatory 
Limits 

The  margin  between  regulatory  limits 
and  the  failure  of  physical  barriers  is 
protected  in  the  regulations  (and  also  in 
the  portion  of  the  Technical 
Specifications  (TSs)  called  "safety 
limits").  The  margin,  as  reflected  in 
approved  safety  and  accident  analyses, 
between  the  protection  afforded  by  the 
TSs  (e.g.,  the  limiting  safety  system 
settings  and  limiting  conditions  of 


operations)  and  the  associated 
regulatory  limits  is  a  poesible 
interpretation  as  to  "tne  margin  of  safety 
as  defined  in  the  basis  for  any  TS'\ 
which  would  be  subject  to  the  10  CFR 
50.59  evaluation  process.  Thus,  one 
proposal  under  consideration  would  be 
to  define  "margin  of  safety"  as  follows: 

The  "margin  of  cafety  as  definad  in  any 
technical  specification"  (margin  of  safety)  is 
the  amount  (quantitative  or  qualitative)  of 
maigin  between  the  operation  of  the  bcility 
as  described  in  the  technical  specifications 
and  the  exceedance  of  safety  limits  listed  in 
the  technical  specifications  or  other 
regulatory  limits.  In  relation  to  accident 
analysis,  the  margin  of  safety  is  typically  the 
difference  Iwtween  calculated  parameters 
(e.g..  peak  fuel  clad  temperature,  maximum 
RCS  pressure,  etc.)  and  the  associated 
regulatory  or  safety  limit.  The  margin  of 
safety  is  a  product  of  specific  values  and 
limits  contained  in  the  technical 
specifications  (which  cannot  be  changed 
without  NRC  approval)  and  other  values, 
such  as  assumed  accident  or  transient  initial 
conditions  or  assumed  safety  system 
response  times,  which  are  not  specifically 
contained  in  the  technical  specifications. 
Any  change  to  the  values  not  specifically 
contained  in  the  technical  specifications 
must  be  evaluated  for  impact  on  the  maigin 
between  the  calculated  result  of  an  accident 
or  transient  and  the  safety  or  regulatory  limit. 

With  this  option,  before  changing 
operational  characteristics  described  in 
the  UFSAR  (not  directly  controlled  by 
TS),  a  safety  evaluation  must  be 
performed  to  determine,  among  other 
things,  if  the  change  results  in  a 
reduction  in  the  level  of  protection 
afforded  by  the  TS  (margin  of  safety  as 
defined  in  any  TS).  Such  a  reduction 
would  typically  occur  only  if  the 
operational  characteristic  had  been  used 
as  a  bounding  condition  in  the  analysis 
upon  which  the  selection  of  TS  was 
based,  or  in  analysis  where  the 
acceptability  of  selected  TS  values  was 
demonstrated.  Licensees  could  make 
desired  changes  to  operational 
characteristics  without  prior  NRC 
approval,  provided  that  the  change  does 
not  result  in  accident  analysis  results 
that  are  nearer  the  regulatory,  or  safety, 
limits  than  the  corresponding  results 
that  the  NRC  used  in  evaluating  the 
acceptability  of  the  TS  during  Ucensing 
of  the  facility. 

OPTION  3(A)(2)— Fission  product 
barriers — definition 

The  NRC  notes  that  §  50.36 
(requirements  for  Technical 
Specifications)  has  criteria  for  when  TS 
are  to  be  provided  that  specifically  are 
tied  to  design  basis  accident  or  transient 
analysis  that  either  assimies  the  failure 
of  or  presents  a  challenge  to  the 
integrity  of  a  fission  product  barrier. 
Thus,  the  margin  as  defined  in  the  basis 


for  any  TS  can  be  reasonably  viewed  as 
that  maigin  associated  with  preserving 
integrity  of  these  barriers.  Therefore,  the 
NRC  is  also  considering  a  more  explicit 
linkage  to  the  response  of  the  three 
fission  product  barriers  generally  relied 
upon  to  provide  protection  from 
uncontrolled  release  of  radioactive 
materials  from  a  reactor  facility.  Under 
such  a  proposal,  the  text  of  the  rule 
would  explicitly  state  that  it  is  the 
response  of  fission  product  barriers 
(fuel,  reactor  coolant  syttem,  and 
contaiiunent)  to  accidents,  transients, 
and  malfunctions  that  is  being 
controlled. 

The  following  could  be  given  as  a 
definition  of  margin  of  safety  and  of 
fission  product  barrier  response. 
Regulatory  guidance  would  explicitly 
list  the  parameters  (for  PWRs  and 
BWRs)  that  are  to  be  controlled. 

The  maigin  of  safety  for  any  fission 
product  barrier  response  is  the  difference 
bet%veen  the  calculated  value  and  its 
associated  acceptance  criteria.  Fission 
product  barrier  response  means  those 
parameten  that  must  be  satisfied  in  the  event 
of  postulated  design  basis  events  to 
demonstrate  integrity  of  the  fuel,  reactor 
coolant  system  and  containment  system 
barrien. 

The  following  parameters  would  be 
included:  Fuel  and  cladding 
performance  (peak  cladding 
temperature,  or  energy  deposition, 
DNBR  or  MCPR,  oxidation),  RCS 
performance  (pressure,  flows,  stress), 
and  containment  performance  (peak 
pressure,  containment  leakage). 

OPTION  3(A)(3)— Specified  Parameters 

A  variant  on  the  previous  option 
would  be  to  actually  list  the  parameters 
of  interest  directly  in  the  criterion  for 
prior  review,  as  for  instance,  the 
criterion  could  read: 

(vii)  Result  in  a  change  to  the  FSAR  (as 
updated)  calculated  value  of  RCS  peak 
pressure,  containment  peak  pressure,  or  fuel 
performance  (DNBR/MCPR,  others),  etc. 

This  variant  has  the  advantage  of 
being  more  precise,  but  the  rule 
language  would  need  to  be  crafted  to 
account  for  various  reactor  types. 

OPTION  3(A)(4h— Include  Mitigation 
Capability 

The  Commission  is  interested  in 
preserving  the  integrity  of  both 
prevention  and  mitigation  capabiUties 
available  in  the  plant,  and  is  therefore 
considering  an  option  that  would 
include  both  features  within  the 
"margin"  criterion  if  the  margin 
criterion  is  maintained.  If  this  approach 
were  adopted,  the  definition  or  the  list 
of  parameters  would  be  supplemented 
with  the  performance  parameters  for  the 
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accident  mitigation  capability  of  the 
plant,  as  for  instance,  ECCS 
performance  (pressures,  Qows,  actuation 
values),  engineered  safety  feature 
performance  (flows,  pressures,  spray 
effectiveness,  system  efficiencies). 

Finally,  in  conjunction  with  any  of 
these  approaches,  the  Commission  is 
also  considering  whether  there  are  other 
parameters  important  to  preservation  of 
barriers  that  should  be  expUcitly 
defined.  For  instance,  for  fuel  stored  in 
spent  fuel  poob.  or  for  the  reactor 
during  periods  of  shutdown  or 
refueling,  there  may  be  other  analysis 
results  (water  level,  pool  temperature) 
in  lieu  of  reactor  coolant  system 
pressure.  Therefore,  the  Commission 
seeks  input  as  to  whether  there  are  other 
parameters  of  interest  beyond  those 
previously  offered  that  should  be 
included  within  the  "margin  of  safety" 
criterion  if  that  criterion  is  maintained, 
and  how  should  the  rule  language  be 
revised  to  specify  what  those  parameters 
might  be. 

(b)  Determination  of  reduction  in 
margin  requiring  review 

Once  the  parameters  of  interest  are 
determined,  it  is  also  necessary  to 
define  when  a  reduction  in  margin 
warranting  NRC  review  and  approval 
has  occujred.  The  Commission  is 
evaluating  options  ranging  from  any 
"nonconseryative  change  in  calculated 
values,"  to  a  "minimal  change" 
standard,  and  ultimately  an  option  that 
would  allow  increases  up  to  "specified 
limits  (acceptance  criteria)"  for  those 
parameters  that  may  be  estabUshed  in 
the  regulations  or  NRC  guidance  (stich 
approaches  to  the  limits  might  be 
controlled  in  a  gradiuted  fashion  as  was 
discussed  in  the  section  of  this  notice 
relating  to  "minimal  increases").  An 
option  for  the  degree  of  reduction  would 
be  paired  with  an  option  (such  as  one 
of  those  listed  in  (a)  above)  to  provide 
the  text  of  the  rule. 

OPTION  3(B)(1)— No  Reduction 

One  approach  would  be  require  that 
the  safety  analysis,  considering  the 
effect  of  the  change,  must  show  that  the 
accident  cmalysis  results  are  not  nearer 
to  any  safisty  or  regulatory  limit,  thus,  a 
"no  reduction  in  margin"  standard. 
Possible  rule  text: 

Changes,  or  the  net  effect  of  multiple 
changes,  which  result  in  a  reduction  in  the 
maigin  of  satiety  require  prior  NRC  approval. 
Changes,  or  the  net  effect  of  multiple 
changes,  which  do  not  cause  a  reduction  in 
the  maigin  of  safety  do  not  require  prior  NRC 
approval. 


OPTION  3(B)(2)— Minimal  Amount- 
Definition  of  Margin  Reduction 

As  discussed  in  other  sections  of  this 
notice,  the  Commission  concludes  that 
the  revised  rxile  should  allow  licensees 
some  flexibility  in  making  changes, 
through  development  of  a  "minimal 
increase"  standard.  In  considering 
margins,  the  Commission  is  thus 
weighing  how  such  a  concept  could  be 
applied.  One  option  would  be  that  NRC 
approval  would  be  required  for  a 
diange.  test,  or  experiment  if  the  output 
values  (calculated  in  the  SAR)  are 
altered  by  more  than  a  minimal  amount 
The  "maigiin"  criterion  would  be 
modified  to  state  that  a  change  in 
calculated  result  of  "more  than  a 
minimal  amount"  would  require  prior 
review  and  approvaL  Either  in  the  rule 
itself,  or  in  guidance,  the  Commission 
would  define  "minimal  amount", 
modeled  upon  the  options  offered  for 
minimal  increases  in  consequences  (see 
section  ILG.  of  this  notice).  For  example, 
there  could  be  a  fixed  amount  (percent 
change)  in  margin,  as  Icmg  as  r^ulatory 
limits  are  still  met.  If  guidance  itemizes 
the  parameters,  such  guidance  could 
also  customize  how  "minimal"  should 
be  judged  for  each  particular  parameter 
(allowing  greater  amounts  for  certain 
parameters  depending  on  precision  of 
calculations,  sensitivity  of  results  and 
other  considerations). 

For  instance,  the  definition  of 
"margin  of  safety  reduction  *   *  *" 
might  be  stated  as  follows: 

Reduction  in  margin  of  safety  means  that 
as  a  result  of  a  change,  the  (MARGIN)  is 
altered  in  a  nonconservative  manner  by  more 
than  a  minimal  amount 

OPTION  3(B)(3)— Minimal  Determined 
With  Respect  to  Acceptance  Criteria 
(Available  Margin) 

It  is  also  possible  to  achieve  this 
result  by  removing  the  language 
referring  to  margin  of  safety  (and  to  TS), 
and  defining  "minimal"  in  the  rule 
itself  in  terms  of  the  results  or  analyses 
for  barrier  response,  with  respect  to 
meeting  the  acceptance  criteria  for  those 
barriers.  For  example,  rule  language 
could  read  as  follows: 

License  amendment  needed  if  as  a 
result  of  a  change,  test  or  experiment: 

(vii)  there  is  more  than  a  10%  reduction  in 
the  difference  between  the  calculated  value 
and  the  acceptance  criteria  for  fission 
product  bairier  response  to  accidents 
evaluated  in  the  SAR. 

If  such  an  approach  is  followed,  the 
Commission  would  propose  to  include 
a  definition  of  acceptance  criteria,  such 
as  follows: 

Acceptance  criteria  are  those  values, 
established  by  NRC  regulation  or  review 


guidance,  to  which  the  licensee  is  commined 
through  its  FSAR  (as  updated),  as  the  basis 
for  acceptability  of  lespoose  to  the  postulated 
accident,  transient  or  malfunction. 

(c)  Evaluation  of  eSect  of  the  change 
upcHi  analysis  results. 

The  Commission  also  notes  that  the 
results  of  safety  analyses  are  subject  to 
variance  depending  upon  the 
assumptions,  analysis  methods  or 
analytical  techniques  used.  In  many 
instances,  these  factors  were  reviewed 
by  the  NRC  during  its  Ucensing 
deliberations,  and  their  use  may  have 
formed  part  of  the  basis  lot  the 
conclusion  that  acceptable  safety 
margins  were  demcmstrated.  Therefore, 
the  Commission  wishes  to  ensure  that 
proposed  changes  by  a  licensee  would 
not  invalidate  diese  conclusions  by 
requiring  a  demonstration  that  the 
evaluation  techniques  and  analyses  are 
suitable. 

To  accomplish  this,  the  Commission 
is  considering  having  as  part  of 
whichever  definition  of  "margin  of 
safety  reduction"  is  selected  the 
following  statement  [Option  3(c)]: 

All  analjrses  and  evaluations  for  assessing 
the  impacts  of  proposed  changes  must  be 
performed  using  methodology  and  analytical 
techniques  which  are  either  reviewed  and 
approved  by  the  NRC  or  which  are  shown  to 
meet  applicable  review  guidance  and 
ttandaras  far  such  analyses. 

The  alternative  to  this  proposed 
language  would  be  to  rely  upon  a 
licensee's  design  control  processes 
under  their  qiiality  assurance 
requirements  and  program,  to  provide 
the  assurance  that  any  evaluative  work 
has  been  conducted  with  methods  and 
techniques  commensurate  with  the 
safety  significance  of  the  analyses  being 
performed. 

Impacts  Car  Part  72  Changea 

Certain  of  the  options  discussed  above 
may  need  to  be  modified  for  application 
to  independent  spent  fuel  storage 
facilities  or  spent  fiiel  storage  cask 
designs  in  Part  72.  While  the  overall 
philosophy  would  be  the  same,  the 
particular  outputs  or  barriers  that  would 
be  specified  for  reductions  in  margin 
would  have  to  be  defined  in  terms  of  the 
barriers  against  release  of  radioactivity 
afforded  by  fuel  storage  fedlities.  For 
instance,  these  might  include  calculated 
fuel  temperatiire  or  cladding  oxidation, 
and  stresses  (or  pressures)  on  the  cask 
structure.  Comment  is  also  requested  on 
the  appropriate  parameters  for  facilities 
licensed  under  Part  72. 

K.  Safety  Evaluation 

Section  50.S9(b)(l)  requires  licensees 
to  maintain  records  that  must  include  a 
written  safety  evaluation  that  provides 
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the  bases  for  the  determination  that  the 
change,  test,  or  experiment  does  not 
involve  an  unreviewed  safety  question. 
Section  50.59(b)(2)  requires  submittal  of 
a  report  containing  a  brief  description  of 
any  changes,  tests,  or  experiment, 
including  a  summary  of  the  safety 
evaluation  of  each.  In  the  interest  of 
emphasizing  the  regulatory  purpose  of 
the  evaluation  required  under  §  50.59, 
which  led  the  Commission  to  propose 
deletion  of  the  term  "unreviewed  safety 
question,"  the  Commission  proposes  to 
delete  the  word  "safety"  in  referring  to 
the  required  evaluation  for  determining 
whether  the  change,  test,  or  experiment 
requires  a  license  amendment.  For 
purposes  of  the  summary  report  of  tests 
and  experiments  submitted  to  NRC,  the 
staff  would  propose  that  the  rule  specify 
that  a  summary  of  the  evaluation  be 
provided  (rather  than  a  summary  of  the 
safety  evaluation). 

A  similar  change  is  proposed  for 
§  50.71(e).  which  presently  refers  to 
safety  evaluations  either  in  support  of 
license  amendments  or  of  conclusions 
that  changes  did  not  involve  USQs.  The 
Commission  proposes  to  change  "safety 
evaluation  in  support  of  Ucense 
amendments"  to  "safety  analysis  in 
support  of  license  amendments,"  to 
reduce  confusion  between  the 
information  prepared  by  the  licensee  for 
the  amendment  (safety  analysis)  and  the 
NRC  review  (safety  evaluation).  The 
second  part  of  this  phrase  would  be 
revised  to  refer  to  the  "evaluation  that 
changes  did  not  require  a  license 
amendment  in  accordance  with 
§  50.59(c)(2)  of  this  part."  (In  this  case, 
it  is  a  licensee  evaluation  against  the 
regulatory  criteria  in  §  50.59  that  is 
being  referred  to).  In  addition,  other 
minor  wording  changes  are  proposed 
such  as  with  respect  to  terminology  on 
"final  safety  analysis  report"  and 
"effects  oV  (see  reporting  requirements 
discussion  below).  Conforming  changes 
in  the  appendices  to  part  52  and  in  part 
72  to  revise  language  to  refer  to 
"evaluation"  are  also  proposed. 

L  Reporting  and  Recordkeeping 
Requirements 

In  view  of  the  "minimal  increase" 
criteria  in  S  50.59,  the  Commission 
concludes  that  the  reporting 
requirements  for  the  SAR  update  should 
be  enhanced  to  enable  the  NRC  to  better 
understand  the  potential  cumulative 
impact  of  changes  that  might  have  been 
made  since  the  last  update.  Therefore, 
the  Commission  proposes  to 
supplement  the  reporting  requirements 
on  "effects"  of  changes  to  require  that 
in  the  FSAR  update  submittal  (with  the 
replacement  pages),  the  Ucensee  shall 
include  a  description  of  each  change 


affecting  that  part  of  the  SAR  that 
provides  sufGdent  information  to 
document  the  effect  of  the  change  upon 
the  probability  or  consequences  of 
accidents  or  malfunctions,  or  reductions 
in  margin  associated  with  that  part  of 
the  SAR.  Accordingly,  the  Commission 
proposes  to  revise  §  50.71(e)  to  read  as 
follows: 

"(e)  Each  person  licensed  to  operate  a 
nuclear  power  reactor  pursuant  to  the 
provisions  of  §  50.21  or  §  50.22  of  this  part 
shall  update  periodically,  as  provided  in 
paragraphs  (eX3)  and  (4)  of  this  section,  the 
final  sawty  analysis  report  (FSAR)  originally 
submitted  as  part  of  the  application  for  the 
operating  license,  to  assure  that  the 
informafion  included  in  the  FSAR  (as 
updated)  contains  the  latest  information 
developed.  The  submittal  must  describe  the 
effects  *  of:  (1)  All  changes  made  in  the 
facility  or  procedures  as  described  in  the 
FSAR;  (2)  all  safety  analyses  and  evaluations 
performed  by  the  licensee  either  in  support 
of  requested  license  amendments,  or  in 
support  of  conclusions  that  changes  did  not 
require  a  license  amendment  in  accordance 
with  $  50.59(c)(2)  of  this  part:  (3)  all  analyses 
of  new  safety  issues  performed  by  or  on 
behalf  of  the  licensee  at  Commission  request; 
and  (4)  the  net  effect  of  all  changes  made 
since  the  last  update  on  the  safety  analyses, 
including  probabilities,  consequences, 
calculated  values,  system  or  component 
fterfoimance,  that  are  in  the  FSAR  (as 
updated).  The  updated  information  shall  be 
appropriately  located  within  the  update  to 
the  FSAR 

Finally,  the  Commission  is  proposing 
a  change  to  the  record  retention 
requirements  in  existing  §  50.59  (b)(3) 
(renumbered  by  this  rulemaking  to 
(c)(3)).  The  change  would  add  to  the 
requirement  that  the  records  of  changes 
to  the  facility  be  maintained  until  the 
termination  of  the  license,  the  statement 
"or  until  the  termination  of  a  license 
issued  pursuant  to  10  CFR  part  54, 
whichever  is  later."  This  change  would 
make  more  clear  the  requirement  that 
records  must  be  maintained  through  the 
life  of  the  facility  so  that  they  will 
remain  available  until  such  time  as  they 
are  no  longer  needed  (that  is,  when  the 
license  is  terminated,  not  just  at  the  end 
of  the  initial  licensing  term). 

M.  Part  72  Changes 

In  part  72  the  Commission  is 
proposing  to  make  conforming  changes 
to  §  72.48  with  those  made  to  §  50.59 
and  to  expand  the  scope  of  §  72.48  so 
that  holders  of  k  Certificate  of 
Compliance  (CoC)  are  also  subject  to  it. 
In  addition  to  the  proposed  changes  to 
§  72.48,  the  Commission  proposes  to 
make  changes  in  other  sections  of  part 
72.  When  subpart  L — Approval  of  Spent 


'  Effect*  of  changes  includes  appropriate 
revisions  of  descriptions  in  the  FSAR  such  that  the 
FSAR  (at  updated)  is  complete  and  accurate. 


Fuel  Storage  Casks,  was  originally 
added  to  part  72,  no  provisions  were 
included  to  address  potential 
amendments  of  CoCs.  However, 
regulations  in  this  area  are  necessary  to 
provide  requirements  for  certificate 
holders  in  instances  where  a  proposed 
change  does  not  meet  the  tests  of 
§  72.48,  and  an  amendment  to  the  CoC 
is  necessary.  Therefore  §§  72.244  and 
72.246  would  be  added  to  subpart  L,  to 
provide  regulations  on  applying  for,  and 
approving,  amendments  to  CoCs. 
Section  72.248  would  also  be  added  to 
provide  regulations  for  the  certificate 
holder  submitting  an  updated  final 
safety  analysis  report,  which  would 
dociunent  the  changes  it  made  to 
procedures  or  stnictxues,  systems,  and 
com[>onent8  under  the  provisions  of 
§  72.48.  The  Commission  notes  that  a 
general  licensee  is  not  precluded  bom 
loading  spent  fuel  into  an  approved 
spent  fiiel  storage  cask  diuing  the  90- 
day  period  allowed  for  the  certificate 
holder  to  submit  a  final  safety  analysis 
report.  This  approach  is  the  same  as  that 
required  for  part  72  license  holders  to 
update  their  final  safety  analysis  report 
under  §  72.70.  The  Commission  also 
notes,  that  for  dual-purpose  spent  fuel 
casks  (i.e.,  casks  which  have  been 
issued  CoCs  for  transportation  and 
storage  under  parts  71  and  72, 
respectively),  no  regulation  equivalent 
to  §  72.48  exists  in  part  71. 
Consequently,  a  certificate  holder  could 
make  changes  to  the  design  of  a  spent 
fuel  storage  cask  under  the  authority  of 
§  72.48  (i.e.,  without  prior  NRC 
approval);  however,  if  the  change  also 
affected  the  transportation  aspects  of  the 
cask's  design  and  involved  a 
modification  to  the  part  71  certificate, 
then  NRC  approval  and  amendment  of 
the  transportation  CoC  would  be 
reqiiired  before  the  cask  could  be  used 
to  transport  spent  fuel  to  another  site. 
Additionally,  a  transportation  cask  CoC 
has  a  term  of  5  years,  compared  to  t|ie 
20-year  term  for  a  storage  CoC 
Consequently,  the  Commission 
envisions  that  most  of  this  type  of 
change  would  be  captured  during  the 
periodic  renewal  of  a  transportation  CoC 
and  this  delay  would  not  have  a 
significant  adverse  impact  on  a 
licensee's  ability  to  transport  spent  fuel 
in  a  dual  purpose  cask. 

In  §  72.3  the  definition  for 
independent  spent  fuel  storage 
installation  (ISFSI)v/o\i\d  be  revised  to 
remove  the  tests  for  evaluation  of  the 
acceptability  of  sharing  common 
utilities  and  services  between  the  ISFSI 
and  other  facilities.  The  existing 
requirement  in  §  72.24(a) — Contents  of 
application:  Technical  Information, 
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would  be  revised  to  reference  shared 
common  utilities  and  services  in  the 
applicant's  assessment  of  potential 
interactions  between  the  ISFSl  and 
another  facility.  The  Conunission  would 
remove  the  existing  requirement  in 
§  72.3  for  the  applicant  to  evaluate  the 
impact  of  sharing  common  utilities  and 
services  on  the  "other  facility."  The 
Commission  believes  that  evaluation  of 
the  impact  on  the  "other  facility" 
should  not  be  part  of  the  licensing 
process  for  an  ISFSI.  Rather,  such 
evaluation  should  be  part  of  the  license 
amendment  process  for  that  "other 
facility"  and  should  be  performed  imder 
the  regulations  used  to  license  that 
"other  facility." 

Changes  to  §  72.56  would  be 
conforming  changes  to  those  made  to 
§  50.90.  Changes  to  §  72.70  are  also 
conforming  changes  to  those  made  to 
§  50.71  (e);  additionally,  requirements 
would  be  added  to  §  72.70  on  standards 
for  submitting  revised  Final  Safety 
Analysis  Report  (FSAR)  pages.  The 
Commission  notes  that  the  proposed 
§  72.70  would  retain  the  requirement 
that  the  site-specific  licensee  submit  a 
final  safety  analysis  report  at  least  90 
days  prior  to  the  planned  receipt  of 
spent  fuel  or  high-level  waste.  The 
Commission  has  not  received  any 
requests  for  exemption  from  this 
regulation  and  believes  that  this 
regulation  does  not  impose  an  undue 
burden  or  schedule  impact  on  licensees. 
The  proposed  rule  also  modifies  the 
requirements  for  filing  of  updates 
(through  reference  to  §  72.4)  to  be 
consistent  with  other  changes  being 
made  to  part  72.  Changes  to  §  72.216  for 
a  general  hcensee  are  similar  to  the 
changes  made  to  §  72.70  for  a  site- 
specific  Ucensee  and  are  also 
conforming  changes  to  those  made  to 
§  50.71(e).  The  Commission  also 
envisions  that  a  general  licensee  who 
wishes  to  adopt  a  change  to  the  design 
of  a  spent  fuel  storage  cask  it 
possesses — ^which  was  previously  made 
to  the  generic  design  by  the  certificate 
holder  under  the  provisions  of  §  72.48— 
would  be  required  to  perform  a  separate 
evaluation  imder  the  provisions  of 
§  72.48  to  determine  the  suitability  of 
the  change  for  itself.  The  changes  to 
§§  72.9  and  72.86  are  conforming 
changes  due  to  the  addition  of  new 
§§  72.244,  72.246.  and  72.248. 

Changes  to  part  72  Record  keeping 
requirements  would  include  the 
clarification  that  records  required  by 
§  72.48  shall  also  include 
determinations  that  significant  increases 
in  occupational  exposure  or  unreviewed 
environmental  impacts  did  not  exist, 
such  that  a  license  amendment  would 
have  been  required.  (The  existing 


language  linked  the  written  evaluation 
only  to  the  "imre viewed  safety 
question"  determination,  and  thus  did 
not  explicitly  require  Record  keeping  for 
the  determinations  of  whether  the 
change  would  cause  a  significant 
increase  in  occupational  exposure  or  a 
significant  unreviewed  environmental 
impact).  Certificate  holders  would  also 
be  required  to  keep  records  of  such 
changes^as  would  be  allowed  under 
§  72.48. 

Requirements  in  §  72.70  would  be 
estabUshed  for  reporting  changes  to 
procedures.  The  Commission  notes  that 
§  72.70  presently  requires  that  the 
update  include  ^  a  description  and 
analysis  of  changes  in  the  structures, 
systems,  and  components  with 
emphasis  upon  performance 
requirements;  the  bases,  with  technical 
justification  therefor,  upon  which  such 
requirements  are  based;  and  evaluations 
shoMring  that  safjpty  functions  will  be 
accomplished.  It  also  requires  an 
analysis  of  the  significance  of  any 
changes  to  codes,  standards,  regulations, 
or  regulatory  guides  which  the  licensee 
has  committed  to  meeting  the 
requirements  of  which  are  appUcable  to 
the  design,  construction,  or  operation  of 
the  facility.  New  reporting  requirements 
for  certificate  holders  would  be  added 
in  §§  72.244  and  72.248,  similar  to 
existing  requirements  imposed  on 
licensees  in  §§  72.56  and  72.70, 
respectively.  New  reporting 
requirements  for  general  Ucensees 
would  be  added  as  §  72.216(d),  similar 
to  existing  reporting  requirements  for 
site-specific  licensees  in  §  72.70  and 
proposed  requirements  for  certificate 
holders  in  §  72.248.  In  both  of  these 
sections,  the  Commission  is  adding  a 
requirement  that  the  entity  making  a 
change  to  the  cask,  either  the  general 
licensee  or  the  certificate  holder, 
provide  a  copy  of  the  submittal  to  the 
other  party  for  their  information. 

in.  Section  By  Section  Analysis 

10  CFR  Part  50 

10  CFR  50.59 

As  discussed  in  more  detail  above. 
§  50.59  would  be  restructured  and 
revised  to  have  the  following 
components. 

Paragraph  (a) — ^This  is  a  new 
paragr^h  that  provides  definitions  of 
terms  such  as  "change",  "facility  as 
described  *  *  *."  in  order  to  specify 
more  clearly  which  changes,  tests  and 
experiments  require  further  evaluation 
and  how  reductions  in  margin  of  safety 


'  The  sinularity  in  the  language  between  $§  72.24 
and  50.34(a)  and  between  iS  72.70  and  S0.34(b)(2) 
is  noteworthy. 


are  to  be  determined.  The  references  to 
"safety  analysis  report"  are  being 
revised  to  "final  safety  analysis  report 
(as  updated)"  to  state  that  the 
evaluations  are  to  be  performed  that 
take  into  account  other  changes  made 
that  have  affected  the  final  safety 
analysis  report  since  its  original 
submittal. 

Paragraph  (b) — Relocation  of  existing 
applicability  provisions. 

Paragraph  (c)(1) — Relocation  of 
existing  provisions  establishing  which 
changes,  tests,  or  experiments  require 
evaluation,  using  the  defined  terms.  The 
terminology  of  "imreviewed  safety 
question"  has  been  replaced  by  referring 
to  the  need  to  obtain  a  license 
amendment.  This  paragraph  also 
clarifies  that  the  licensee  must  submit 
its  request  for  Ucense  amendment,  and 
obtain  the  amendment  prior  to 
implementing  those  changes,  tests  or 
experiments  that  involve  TS  or 
otherwise  meet  the  criteria  for  prior 
NRC  approval  as  specified  in  (new) 
paragraph  (c)(2). 

Paragraph  (c)(2) — ^Reformatting  of  the 
evaluation  requirements  into  seven 
distinct  statements  of  the  criteria  and 
revision  of  the  criteria  for  when  prior 
NRC  approval  of  a  change,  test  or 
experiment  is  required.  Specifically, 
language  of  "more  than  a  minimal 
increase"  was  inserted  in  the  criteria 
concerning  increases  in  probabiUty  and 
consequences,  and  revisions  to  the  rule 
requirements  were  made  concerning 
creation  of  accidents  of  a  different  type 
and  malfimctions  of  equipment  with  a 
different  result.  Clarification  is  also 
being  provided  that  the  margins  of 
safety  are  those  associated  with  TS 
requirements  estabUshed  by  the  FSAR 
analyses,  and  are  not  confined  to  the 
BASES  section  of  the  TS.  These 
revisions  clarify  the  criteria  for  when 
prior  approval  is  needed  and  allow 
some  flexibiUty  for  Ucensees  to  make 
changes  that  would  not  affect  the  NRC 
basis  for  Ucensing  of  the  faciUty. 

Paragraph  (d)(1) — Renumbered 
paragraph  with  record  keeping 
requirements.  Also  includes  change 
fnmx  "safety  evaluation"  to 
"evaluation." 

Paragraph  (d)(2) — Renumbered 
paragraph  with  reporting  requirements. 
.  Parag^ph  (d)(3> — Renimibered  and 
revised  paragraph  on  retention  of 
records,  to  cover  the  term  of  any 
renewed  Ucense. 

10  CFR  50.66 

The  proposed  changes  for  §  50.66  are 
to  conform  existing  language  referring  to 
unreviewed  safety  questions,  and 
references  to  updated  final  safety 
analysis  report,  to  the  language 
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proposed  in  revised  $  50.59  for 
consistency. 

10  CFR  50.71(e) 

The  proposed  changes  to  this  section 
are  to  conform  language  with  respect  to 
unreviewed  safety  question,  safety 
evaluation,  and  reference  to  final  safety 
analysis  report  (as  updated),  with  the 
proposed  language  in  §  50.59,  and  to 
clarify  reporting  requirements  relating 
to  "effects  of  changes  such  that 
cumulative  effects  of  minimal  increases 
in  probability  and  consequences  are 
included  in  the  update  to  the  FSAR. 

10  CFR  50.90 

A  portion  of  existing  §  50.59(c)  would 
be  relocated  into  this  section.  This 
change  would  place  the  requirements 
for  changes  to  technical  specifications 
in  the  rule  section  on  amendments  to 
licenses. 

10  CFR  Part  52 

Appendix  A  and  Appendix  B  to  10  CFR 
Part  52 

The  proposed  changes  to  these 
sections  are  to  conform  references  to 
unreviewed  safety  question,  safety 
evaluation  and  the  evaluation  criteria 
concerning  when  prior  NRC  approval  is 
needed,  to  the  language  in  the  proposed 
revision  to  §  50.59. 

10  CFR  Pari  72 

10  CFR  72.3 

The  definition  for  independent  spent 
fuel  storage  installation  would  be 
revised  to  remove  the  tests  for 
evaluation  of  the  acceptability  of 
sharing  common  utilities  and  services 
between  the  ISFSI  and  other  facilities. 
(Section  72.24  is  also  proposed  to  be 
revised  to  include  this  evaluation). 

10  CFR  72.9 

Paragraph  (b)  would  be  revised  as  a 
conforming  change  to  include  in  the  list 
of  information  collection  requirements 
the  new  reporting  requirements  in 
§$  72.244  and  72.248  for  reports  of 
changes  made  by  CoC  holders  and  for 
updates  to  the  safety  analysis  reports  by 
CoC  holders. 

10  CFR  72.24 

This  section  would  be  revised  to 
reference  shared  common  utilities  and 
services  in  the  applicant's  assessment  of 
potential  interactions  between  the  ISFSI 
and  another  facility  (previously  covered 
by  §  72.3). 

10  CFR  72.48 

New  definitions  have  been  added  for 
terms  such  as  "change"  and  "facility  as 
described  in  the  Final  Safety  Analysis 


Report  (as  updated)."  The  specific 
criteria  in  existing  paragraph  (a)(2)  have 
been  revised  to  separate  out  the  various 
statements,  to  insert  the  language  of 
"more  than  a  minimal  increase,"  and  to 
modify  the  criterion  from  "malfunction 
of  a  different  type"  to  "malfunction  of 
a  different  result."  The  text  for  Record 
keeping  requirements  was  revised  to 
refer  to  the  need  for  license  or  certificate 
of  compliance  (CoC)  amendments, 
rather  than  involving  an  unreviewed 
safety  question.  As  part  of  this  revision, 
the  Commission  is  also  clarifying  that 
the  records  shall  also  provide  a  basis  for 
why  a  proposed  change,  test,  or 
experiment  did  not  require  a  license  or 
CoC  amendment  with  respect  to 
significant  increases  in  occupational 
exposure  or  significant  unreviewed 
environmental  impacts.  Additionally, 
the  term  "Final  Safety  Analysis  Report 
(FSAR)  (as  updated)"  has  been  used  to 
provide  greater  clarity  and  consistency 
with  §  50.59  and  other  sections  of  Part 
72.  The  filing  requirements  for  the 
summary  reports  are  modified  to  be 
consistent  with  §  72.4 
(Communications) . 

10  CFR  72.56 

Existing  §  72.48  (c)(2)  is  being 
relocated  into  this  section.  This  is  a 
parallel  change  to  that  proposed  for 
§  50.59  and  §  50.90.  wherein  the 
Commission  would  place  the 
requirements  for  changes  to  license 
conditions  in  the  rule  section  on 
amendments  to  licenses. 

10  CFR  72.70 

Paragraphs  (a)  and  (b)  would  be 
revised  to  use  the  terms  "Final  Safety 
Analysis  Report."  "FSAR,"  and  "as 
updated."  Paragraph  (b)(2)  would  be 
revised  to  add  changes  to  procedures  to 
the  aimual  updates  of  the  FSAR.  New 
paragraph  (c)  would  be>  added  to 
provide  requirements  on  submitting 
revisions  to  the  FSAR. 

10  CFR  72.86 

Paragraph  (b)  currently  includes  those 
sections  under  which  criminal  sanctions 
are  not  issued.  This  paragraph  would  be 
revised  by  adding  §§  72.244  and  72.246 
as  a  conforming  change  to  reflect  that 
certificate  holders  who  fail  to  comply 
with  these  new  sections  would  not  be 
subject  to  the  criminal  penalty 
provisions  of  section  223  of  the  Atomic 
Energy  Act  (AEA).  New  $  72.248  has  not 
been  included  in  paragraph  (b)  to  reflect 
that  certificate  holders  who  fail  to 
comply  with  this  new  section  would  be 
subject  to  the  criminal  penalty 
provisions  of  section  223  of  the  AEA. 


10  CFR  72.212(b)(4) 

The  change  to  this  section  is  to 
conform  the  reference  to  10  CFR  50.59 
provisions,  specifically  to  change  from 
the  terminology  of  unreviewed  safety 
question  to  referring  to  need  for  license 
amendment  for  the  facility  (that  is.  the 
reactor  facility  at  whose  site  the 
independent  spent  fuel  storage 
installation  is  located). 

10  CFR  72.216 

New  paragraph  (d)  provides 
requirements  for  a  general  Ucensee  to 
submit  annual  updates  to  a  final  safety 
analysis  report  (FSAR)  for  the  cask  or 
casks  approved  for  spent  fuel  storage 
cask  that  are  used  by  the  general 
licensee.  The  general  licensee  is  also 
required  to  provide  a  copy  of  its 
submittal  to  the  certificate  holder.  This 
section  is  similar  to  the  requirements  in 
§§  72.70  and  72.248  for  submission  of 
annual  updates  to  the  FSAR  associated 
with  a  site-specific  Part  72  licensee  or 
a  certificate  holder,  respectively. 

.  10  CFR  72.244 

This  new  section  provides 
requirements  for  a  certificate  holder  to 
submit  an  application  to  amend  the 
certificate  of  compliance  (CoC).  This 
section  is  similar  to  the  requirements,  in 
S  72.56  for  licensees  to  apply  for  an 
amendment  to  their  license. 

10  CFR  72.246 

This  new  section  provides 
requirements  for  approval  of  an 
amendment  to  a  CoC.  This  section  is 
similar  to  the  requirements  in  §  72.58 
for  approval  of  an  amendment  to  a 
license. 

10  CFR  72.248 

This  new  section  provides 
requirements  for  submittal  of  annual 
updates  to  a  FSAR  associated  with  the 
design  of  a  spent  fuel  storage  cask 
which  has  been  issued  a  CoC.  This  new 
section  also  provides  that  the  changes  to 
procedures  and  structures,  systems,  and 
components  associated  with  the  spent 
fuel  storage  cask  and  which  are  made 
pursuant  to  §  72.48  would  be  included 
in  the  annual  update.  The  proposed 
revisions  would  also  require  that  the 
certificate  holder  provide  a  copy  of  the 
FSAR  submittal  to  each  general  licensee 
using  that  cask.  This  section  is  similar 
to  the  requirements  in  %  72.70  for 
submission  of  annual  updates  to  the 
FSAR  associated  with  a  site-specific 
part  72  license  and  new  section  72.216 
for  general  licensees  to  provide  updates 
to  the  FSAR. 
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IV.  r.nmnii— MMi  Voting  Record  on 
SECY-88-171 

The  staff  forwarded  to  the 
Commission  a  proposed  rulemaking 
package  on  §  50.59  and  related 
regulations  in  SECY-98-171.  dated  July 
10. 1998.  This  document  was  placed  in 
the  Public  Dociunent  Room  on  July  29. 
1998.  Subsequently,  the  Commission 
voted  to  approve  issuance  of  a  proposed 
rule  for  public  comments  with  several 
additions  and  changes  that  are  reflected 
in  this  notice.  The  Commission  also 
directed  that  the  record  of  their  decision 
on  SECY-98-171  be  included  as  part  of 
this  notice  to  clearly  inform 
stakeholders  on  preliminary  positions 
taken  by  the  Commission.  The  text  of 
the  resultant  staff  requirements 
memorandum  and  of  the  individual 
Commissioner  vote  sheets,  is  presented 
below. 

Conuniasion  SRM  on  SECY-OS-171. 
Dated  September  25. 1998 

The  Commission  has  approved 
publication,  for  a  60  day  public 
comment  period,  the  proposed 
rulemaking  that  would  revise  10  CFR 
50.59  and  related  provisions  in  parts  50. 
52  and  72  concerning  the  processes 
controlling  licensee  changes,  tests  and 
experiments  for  production  and 
utilization  facilities  and  for  facilities  for 
independent  storage  of  spent  nuclear 
fuel  and  high-level  radioactive  waste. 
The  Voting  Record,  which  includes  the 
Commissioner  votes  and  this  Staff 
Requirements  Memorandum,  should  be 
published  in  the  Federal  Register  notice 
to  clearly  inform  stakeholdere  on 
preliminary  positions  taken  by  the 
Commission  (Enclosed). 

The  Commission  also  approves  the 
staff's  recommendations  for  handling 
violations  of  10  CFR  50.59  and  72.48. 
including  staff  plans  for  exercise  of 
enforcement  discretion,  while 
rulemaking  is  underway. 

The  Commission  requested  that  the 
staff  specifically  solicit  public  comment 
in  the  Federal  Register  notice  on: 

1.  A  wide  amy  of  options  for  the 
margin  of  safety  criterion 
(50.59(c)(2)(vii)  in  the  proposed  rule) 
and  its  definition  including:  (a)  Deleting 
the  criterion  and  definition,  (b)  a  new 
definition  as  described  in  Chairman 
Jackson's  vote,  and  (c)  an  option  which 
would  decouple  the  last  criterion  from 
technical  specifications  and  focus 
instead  on  a  new  criterion  relating  to 
performance  of  fission  product  buriera 
(e.g..  reactor  coolant  system  pressure, 
otmtainment  pressure,  etc),  with 
minimal  changes  being  allowed  up  to 
specified  limits,  perhaps  utilizing  a 


graduated  approach  similar  to  the 
approaches  proposed  for  other  criteria. 

2.  Options  for  defining  "minimal"  as 
it  pertains  to  "probability  of  occiirrence 
of  an  accident"  or  "probability  of 
equipment  malfunction." 

3.  The  definitions  of  "facility." 
"procedures."  and  "tests  or 
experiments,"  including  elimination  of 
the  definitions. 

4.  A  clear  definition  of  "accident." 
(This  action  scheduled  for  completion 

October  9. 1998). 

The  Commission  requests  the  staff  to 
complete  the  revised  50.59  rule  on  an 
expedited  schedule. 

(This  action  scheduled  for  completion 
February  19,  1999). 

All  Commissioners  approved  in  part 
and  disapproved  in  part  the  proposed 
rulemakkkg  on  10  CFR  parts  50.  52  and 
72  requirements  concerning  changes, 
tests  and  experiments  and  staff 
recommendations  on  changes  to  other 
regulations  and  enforcement  policy,  and 
provided  additional  comments.  In  their 
vote  sheets,  all  Commissionen 
approved  the  staff's  recommendations  to 
approve  publication  of  the  proposed 
rule  for  public  comment,  and  use  of  the 
enforcement  discretion  guidance  in  its 
assessment  of  severity  levels  for 
violations  while  the  rulemaking  is 
underway,  and  provided  some 
additional  comments.  In  particular,  all 
Commissionen  disapproved  the  staff's 
proposed  margin  of  safety  criterion 
(§  50.59(c)(2)(vii)  in  the  proposed  rxile) 
and  its  definition  and  each 
Commissioner  provided  an  option  for 
evaliution  during  the  comment  period. 
The  Commissioners  also  specifically 
requested  comments  on  a  number  of 
other  issues.  Because  of  the  need  to 
finalize  this  rule  as  expeditiously  as 
possible  and  because  SECY-98-171  has 
already  been  publicly  available  since 
July  29. 1998.  the  Commission  agreed  to 
a  60  day  comment  period,  and  that  the 
staff  complete  the  revised  §  50.59  rule 
by  February  19. 1999.  Subsequently,  the 
comments  of  the  Commission  were 
incorporated  into  the  guidance  to  staff 
as  reflected  in  the  SRM  issued  on 
September  25. 1998. 

Qiainnan  Jackson's  Comments  on 
SECY-^9»-171 

I  approve,  in  part,  and  disapprove,  in 
part,  the  sta^  proposal  for  rulemaking. 
I  approve  the  staffs  proceeding  with 
issuance  of  the  proposed  rule  language 
for  public  comment  in  order  to  support 
the  expedited  finalization  of  a  revision 
to  these  processes.  I  disapprove  of  the 
specific  language  proposed  by  the  staff 
for  §  50.59(c)(2)(vii).  "reductions  in  the 
margin  of  safety." 


I  agree  Mrith  the  recent  letter  from 
ACRS  on  this  rulemaking,  in  that:  (1)  10 
CFR  50.59  can  accommodate  risk- 
informed  dedsioiunaking.  (2)  the 
positions,  as  presented,  aa  margin  of 
safety  may  add  regulatory  burden 
without  a  commraisurate  safety  benefit. 

I  disagree  with  ACRS  in  that  I  believe: 

(1)  The  rulemaking  should  go  out  for 
public  comment  to  foster  comment  on 
this  high  priority  issue,  and 

(2)  Ine  regulatory  guidance  can  be 
woriied  in  parallel  with  the  rulemaking. 

I  note  that  a  further  reason  for  issuing 
this  padcage  for  public  comment  at  this 
time  is  that  the  paper  calls  for  the 
proper  use  of  enforcement  discretion  as 
this  rulemaking  progresses,  ther^y 
providing  further  stability  in  the 
implementation  of  this  rule  in  the 
industry. 

Further.  I  propose  that  the  SRM  on 
this  SECY,  and  the  voting  record,  be 
placed  in  the  FR  notice  to  clearly  inform 
stakeholders  on  preliminary  positions 
taken  by  the  Commission. 

Giving  Definition  to  Minimal 

Attached  to  the  recent  ACRS  letter 
was  "A  Proposal  for  the  Development  of 
a  Risk-Infonned  Frameworii  for  10  CFR 
50.59  and  Related  Matters."  The 
proposal  forwarded  by  the  ACRS 
parallels  an  existing  risk-informed 
approach  described  in  Regulatory  Guide 
1.174.  Regulatory  Guide  1.174  describes 
a  method  for  determining  the  level  of 
review,  based  on  severe  accident 
implications,  fior  propoaed  licensing 
acticms.  The  proposal  forwarded  by  the 
ACRS  describes  methodology  for 
creating  frequency-consequence  curves 
for  Class  1-8  accidents.  The  proposal 
states  that  existing  processes  could  be 
extended  to  provide  appropriate  context 
for  whether  the  results  of  a  change  are 
"minimal."  The  proposal  also  notes  that 
aspects  of  this  type  of  approach  are  in 
use  in  the  international  regulatory 
community.  The  approach  utilized  in 
the  proponl  forwarded  by  the  ACRS  is 
consistent  with  the  Commission 
guidance  in  the  Staff  Requirements 
Memorandum  of  March  24. 1998  on 
SECY-«7-205. 

Without  conunenting  on  the  sfwcifics 
of  the  proposal  forwarded  by  the  ACRS. 
I  am  convinced  that  dianges  to  nuclear 
plants  can  be  evaluated  in  a  risk- 
informed  context.  Any  such  approach 
would  benefit  bom  paralleling  existing 
methodology.  Careful  consideration 
would  be  required  to  ensure  that  the 
"consequence"  and  "bvquency" 
standards  are  appropriate  for  a  §  50.59 
type  application.  For  instance, 
"consequences"  could  be  evaluated  at 
one  of  the  following  levels:  Fractional 
releases,  off-site  or  on-site  doses,  or 
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challenges  to  fission  product  release 
barriers.  "Frequency"  could  be 
evaluated  for  Class  l-«  accidents  or  for 
design  basis  accidents  using  existing 
guidelines  for  risk-informed  regulation. 
The  level  at  which  consequences  and 
frequency  of  events  were  tracked  would 
also  impact  the  type  of  parallel, 
deterministic  (e.g.,  protection  of 
redundancy,  defense  in  depth,  etc.), 
considerations  against  which  changes 
would  have  to  be  evaluated.  For 
instance,  evaluating  consequences  at  the 
level  of  the  loss  of  a  single  barrier,  or 
occurrences  of  accident  sequence 
initiators,  might  allow  elimination  of 
parallel,  deterministic,  considerations 
such  as  "margin." 

It  is  of  some  concern  to  me  that  the 
whole  staff  has  pursued  risk-informed 
approaches  to  issues  like  the  review  of 
TSs.  the  use  of  Graded  Quality 
Assurance,  and  programs  like  Inservice 
Inspection  and  Inservice  Testing,  the 
staff  appears  to  be  more  reluctant  to 
allow  risk-informed  approaches  if  the 
result  is  the  relinquishment  of  review 
and  approval  authority.  Because  prior 
NRC  review  and  approval  impacts  the 
cost  and  schedule  of  licensed  activities, 
we  must  ensure  that  we  require  such 
prior  review  and  approval  only  when 
justified  or  required  by  mandate.  We 
should  not  limit  the  application  of  risk- 
informed  regulation  as  a  mecms  to 
ensure  continued  NRC  reviews  and 
approvals  of  licensed  activities.  This 
message  is  complimentary  to  my  oft 
repeated  message  to  industry  that  the 
use  of  risk  information  is  "double- 
edged."  that  is  that  relief  and  additional 
regulatory  scrutiny  may  both  result  from 
its  use. 

Margin  of  safety 

The  staff  proposes  to  provide  a 
specific  definition  of  "Reduction  in 
margin  of  safety  associated  with  any 
technical  specification,"  and  to  revise 
the  current  provisions  of  10  CFR 
50.59(a)(2)(iii)  to  explicitly  refer  to  this 
definition.  While  I  commend  the  staff 
on  its  eRbrts  to  provide  clear,  definitive, 
requirements  in  this  proposed 
rulemaking.  I  am  concerned  that  the 
proposed  rule  is  not  consistent  with 
poUcy  direction  established  by  the 
Commission  in  the  SRM  dated  March 
24.  1998.  I  concur  that  it  is  important 
that  the  staff  has  the  independence  to 
(and.  I  believe,  has  the  responsibility  to) 
inform  the  Commission  when  there  are 
concerns  with  Commission  guidance  (as 
it  did  in  COMSECY  96-013).  However, 
1  believe  that  when  the  staff  proposes  to 
take  action  that  is  inconsistent  with 
Commission  direction,  it  Is  obliged  to 
provide  a  clear  and  complete  rationale 
for  the  proposed  departure.  I  do  not  feel 


that  the  staff  has  met  that  obligation  for 
the  "margin  of  safety"  aspect  of  this 
proposed  rule.  However,  this  said.  I  do 
not  disagree  with  the  staff's  conclusion 
that  we  should  be  careful  to  imderstand, 
and  maintain,  a  consistent  regulatory 
basis  on  "margin  of  safety."  We  must 
proceed  in  a  manner  that  does  not  call 
into  question  the  existing  deterministic 
basis  for  "reasonable  assurance"  of 
public  safety  embodied  in  plants 
Technical  Specifications  (TSs). 

My  previous  discussions  with  the 
staff  have  indicated  that  it  is  extremely 
difficult  (and  probably  not  legally 
defensible)  to  allow  decreases  in  the 
"margin  of  safety"  when  the  upper  and 
lower  limits  between  which  "margin" 
may  exist  are  not  defined  in  relation  to 
the  regulatory  requirements  for  safe 
operation.  Based  upon  these 
discussions,  I  can  only  assume  that  the 
suff  is  hesitant  to  allow  direct 
reductions  in  margin  within  the  "basis" 
for  TSs  because  some  such  changes 
could  create  a  de-facto  change  in  the 
TSs  themselves.  The  staff  may  also  be 
concerned  by  the  lack  of  consistency  in 
the  "margin  of  safety  in  the  basis  for 
TSs"  associated  with  the  different 
generations  of  existing  licenses  (e.g.. 
older  customized  TSs  compared  to 
improved  standardized  TSs).  and 
associated  with  the  different  methods 
utilized  in  the  technical  review  and 
approval  of  the  TS  (e.g.,  some  TSs  might 
be  based  on  maintaining  margin 
between  accident  analysis  results  and 
acceptance  limits,  while  other  TSs 
might  be  based  on  margin  which  was 
built  into  analytical  techniques  and 
methodologies  used  in  the  accident  and 
safety  analysis,  with  no  "margin" 
between  the  results  and  the  acceptance 
limits,  etc.). 

The  staff's  proposed  method  of 
requiring  prior  agency  approval  to 
changes  of  input  assumptions, 
analytical  methods,  etc.,  for  those 
parameters  which  affected  the  selection 
of  TSs,  results  in  the  newly  controlled 
parameters  being  treated  essentially  the 
same  way  as  values  in  the  TSs.  It  also 
appears  that  implementation  of  the 
staffs  proposed  control  over  a  broad 
range  of  parameters  used  in  the  safety 
analysis  would  effectively  prevent  any 
change  to  the  facility  that  would  result 
in  a  "minimal  change  in  consequence," 
a  condition  allowed  elsewhere  in  the 
proposed  rule.  In  other  words,  it  is  not 
clear  what  type  of  changes  would 
successfully  pass  the  10  CFR  50.59  test 
for  allowed  "minimal  increases  in 
consequences,"  without  failing  the  test 
for  "no  reductions  in  the  margin  of 
safety."  I  do  not  believe  that  the 
potential  safety  significance  of  all  the 
parameters  to  be  covered  under  the 


proposed  definition  of  a  reduction  in 
the  margin  of  safety  always  justify  the 
requirement  of  prior  NRC  approval. 

Tlie  staff  should  continue  to  work  to 
establish  a  technically  sound  method  for 
allowing  licensees  to  make  plant 
changes  where  there  is  only  "mininul" 
impact  on  safety.  If  fundamental 
conflicts  exist  with  allowing  reductions 
in  some  "margins  of  safety,"  especially 
those  on  whioi  the  validity  of  TSs  are 
based,  then  staff  should  provide  a  clear 
explanation  of  this,  and  should  address 
how  other  changes  to  the  structure  of 
the  regulation,  which  do  not  create 
fundamental  conflicts,  can  be  made  in  a 
manner  which  achieves  the 
Commission's  objective  of  removing 
unnecessary  burdens  from  licensees. 

Attachment  "A"  to  this  vote  describes 
one  alternate  method  for  addressing  the 
issue  of  "margin  of  safety."  This 
alternative  would  maintain  existing 
maigiiis  of  safety  (associated  with  TSs), 
whife  providing  greater  flexibility  to 
licensees  in  implementing  changes  to 
their  facilities.  This  alternative  is  based 
on  methodology  similar  to  that 
described  in  NEI 96-07.  This 
methodology  requires  evaluating  the 
effect  of  proposed  tests  and  changes  on 
the  acdcient  analysis  lesuits  (rather  than 
inputs,  as  proposed  by  the  staff),  in 
cases  where  TSs  are  based  on  accident 
analysis  considerations.  Prior  NRC 
approval  of  changes,  tests,  and 
experiments  would  be  limited  to  those 
cases  where  there  was  a  net  effect  on  the 
accident  analysis  results.  The 
alternative  also  recognizes  the 
significance  of  the  analytical  techniques 
uMd  in  the  safety  or  accident  analysis, 
and  would  require  some  form  of  prior 
approval  for  analytical  methods  used  to 
support  changes  when  the  change  did 
not  have  prior  NRC  approval.  This 
approach  could  provide  staff  reasonable 
assurance  that  the  assumptions  made  by 
the  license  reviews  are  not  invalidated. 
The  staff  should  evaluate  this  option, 
along  with  other  comments  in  this  area, 
during  the  comment  period. 

In  considering  the  technical  and 
regulatory  underpinning  of  this  clause 
of  §  50.59, 1  have  become  concerned  that 
we  are  evaluating  incremental  changes 
to  a  provision  which  is  not  well  suited 
to  such  changes.  I  am  concerned  that  the 
result  may  be  the  addition  of  yet  another 
layer  of  regulatory  process  rather  than 
the  elimination  of  any  unnecessary 
layers.  For  this  reason,  the  staff  should 
be  receptive  to  internal  or  public 
comments  on  feasible  alternatives 
which  eliminate  the  discussion  of  "the 
margin  of  safety  in  the  basis  of  TSs," 
while  maintaining  the  integrity  of  the 
plant's  licensing  basis.  I  envision  that  it 
may  be  possible  to  eliminate  the  rule 
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language  criteria  on  "margin  of  safety" 
if  evaluations  of  "frequency"  and 
"consequences"  are  performed  at  a  level 
of  significance  which  bounds  allowable 
"minimal"  reductions  in  margin. 

Accident  of  a  Diffsrent  Type 

In  determining  the  effect  of  any 
proposed  change  to  §  50.59,  it  will  be 
necessary  to  more  clearly  luiderstand 
what  an  "accident  of  a  (Ufferent  type" 
is.  The  staff  should  provide  a  more 
definitive  definition  of  an  accident  than 
was  included  in  COMSECY-9a-013. 
The  information  provided  by  the  staff 
should  address,  as  a  minimum,  the 
following: 

(1)  What  is  an  "accident"  under  this 
section,  and  is  it  consistent  with  other 
existing  regulations  (e.g.,  §  50.92, 

§  50.34,  Appendix  A  of  part  50,  etc.)? 

(2)  Is  an    accident  of  a  different  type" 
better  described  as  an  "initiating  event 
(<9.g.,  loss  of  feed  water,  loss  of  oCbite 
power,  new  common  mode  failure 
mechanism,  etc.)  of  a  different  Type?" 

(3)  What  are  the  boimds  which  limit 
those  "accidents"  which  are  the  subject 
of  this  Section  (e.g.,  only  those  initiating 
events  which,  when  evaluated  using 
approved  analytical  techniques,  result 
in  transients  with  the  potential  to 
challenge  fission  product  barriers,  etc.)? 

Procedures 

I  conunend  staff  on  inserting  a 
definition  for  the  term  "Procedures  as 
described  in  the  final  safety  analysis  • 
report  (as  updated)."  However.  I  am 
concerned  that  the  definition  provided 
may  cloud  the  distinction  between:  (1) 
Those  procedures  which  must  be 
screened,  or  evaliuted,  under  §  50.59, 
and  (2)  the  criteria  which  necessitates  a 
full  safety  evaluation.  I  believe  that  staff 
seeks  to  indicate  that  all  procedures 
which  are  described  as  being  required  in 
the  FSAR  are  subject  to  a  §  50.59 
screening.  The  screening  would  identify 
the  need  for  a  full  safety  evaluation  only 
if  a  proposed  procedure  change  created 
a  change  to  the  "information  in  the 
FSAR  regarding  how  structures, 
systems,  and  components  are  operated 
and  controlled.  .  .  ."Staff  should 
solicit  comment  on  this  definition  and 
clarify  the  proposed  definition,  as 
required,  in  the  final  rule. 

Making  the  Rule  Risk  Informed 

I  note  with  interest  that  members  of 
the  ACRS  believe  that  there  are 
substantial  barriers  in  the  existing 
deterministic  fi^mework  of  10  CFR  part 
50  to  the  concept  of  allowing  "minimal" 
changes  in  accident  probabilities  or 
consequences.  In  my  previous  vote  on 
SECY-97-205.  "Integration  and 
Evaluation  of  Results  from  Recent 


Lessons-Learned  Reviews."  I  approved 
the  staff's  proposal  to  develop  the 
framework  for  risk-informed  regulatory 
processes.  In  particular,  I  called  for  the 
staff  to  develop  a  series  of  milestones  by 
which  the  Commission  could  "chart  its 
course  in  its  move  to  more  risk- 
informed  regulatory  processes." 
Additionally,  I  promoted  the  idea  of 
promulgating  a  new  regulation  in  10 
CFR  part  50,  that  would  make  clear  how 
the  Commission  uses  risk  information  in 
its  decision-making.  In  proceeding  with 
the  "short-term"  changes  to  10  CFR 
50.59  (and  related  regulations;  "short- 
term"  actions  from  SECY-97-205),  and 
in  responding  to  the  ACRS,  the  staff 
should  re-evaluate  whether  the  Agency 
should  initiate  action  to  provide  for  a 
risk-informed  frameworiL  that  wpuld 
allow  for  the  efficiencies  to  be  guned 
through  use  of  risk-informed, 
performance-based  revisions  to  our 
regulatory  processes. 

Attachinent  "A"  to  Qiaiman  fackaoB's  vela 
•baet  on  SECY-SS-ITI 

"Straw  Man  "  on  Margin  of  Safety 

Ragarding  margin: 

•  Th«  margin  between  legulatory  limits 
and  the  Culure  of  physical  bairiers  i< 
protected  in  the  r^ulations  (and  also  in  tlie 
p(Htion  of  the  Technical  Specifications  (TSs) 
called  "safety  limiU"). 

•  The  margin,  as  reflected  in  apfnoved 
tafBty  and  accident  analyse*,  between  the 
protection  afforded  by  the  TSs  (e.g..  the 
limiting  safety  system  settings  and  limiting 
conditions  of  operations)  and  the  associated 
regulatory  limits  is  "the  maigin  of  safety  as 
defined  in  the  basis  for  any  TS." 

•  The  maigin  between  nonnal  plant  or 
system  operation  and  the  "bounding" 
assumptions  used  in  accident  analysis  is 
below  the  threshold  of  safety  significance 
that  requires  NRC  prior  approval  for  changes. 

•  The  results  of  safety  and  accident 
analyses  are  subject  to  significant  variance, 
depending  on  the  analytical  techniques  and 
methods  used  in  the  analysis.  Where  a 
licensee  wishes  to  make  a  change  in  their 
focility  without  prior  HRC  ap(Ht>val.  the 
efiiects  of  the  change  must  be  evaluated  using 
analytical  techniques  and  methods  which  are 
NRC  approved  for  the  application,  or  which 
are  reviewed  and  vetted  (but  not  subject  to 
specific  NRC  approval)  in  a  NRC  approved 
manner. 

Direct  changes  to  technical 
specifications  require  prior  NRC 
approval.  Before  changing  other 
operational  characteristics  described  in 
the  UFSAR,  a  safety  evaluation  must  be 
performed  to  determine,  among  other 
things,  if  the  change  results  in  a 
reduction  in  the  level  of  protection 
afforded  by  the  TS  (margin  of  safety  as 
defined  in  any  TS).  Such  a  reduction 
would  typically  occur  only  if  the 
operational  characteristic  had  been  used 
as  a  bounding  condition  in  the  analysis 


upon  whic±  the  selection  of  TS  was 
based,  or  in  analysis  where  the 
acceptability  of  selected  TS  values  was  ^ 
demonstrated.  Licensees  can  make 
desired  dianges  to  opoational 
characteristics  without  prior  NRC 
approval,  provided  that  the  change  does 
not  result  in  accident  analysis  results 
that  are  nearer  the  regtilatory,  or  safety, 
limits  than  the  corresponding  results 
that  the  NRC  used  in  evaluating  the 
acceptability  of  the  TS  during  Ucensing 
of  the  facility. 

This  regulatory  position  could  be 
oixlified  by-adding  the  following  __ 

footnote  to  Section  50.59(a)(2)(iii): 

The  "margin  of  safety  as  defined  in  any 
technical  specification"  (maigin  of  safety)  is 
the  amount  (quantitative  or  qualitative)  of 
maigin  between  the  operation  of  the  fKility 
as  described  in  the  technical  specifications 
and  the  exceedance  of  safety  limits  listed  in 
the  terhniral  specifications  or  other 
regulatocy  limits.  In  relation  to  accident 
analysis,  the  margin  of  safety  is  typically  the 
difinence  between  calculated  parameters 
(e.g.,  peak  fuel  clad  temperature,  maximum 
VCS  pressure,  etc)  and  the  aseociated 
regulatory  or  safety  limit.  The  maigin  of 
safety  is  a  product  of  specific  values  and 
limits  contained  in  the  technical 
spacificatioiis  (which  cannot  be  changed 
without  NRC  approval)  and  other  values, 
such  as  assumed  accident  or  transient  initial 
conditions  or  assumed  safsty  system 
response  times,  which  are  not  specifically 
contained  in  the  technical  specifications. 
Any  rhangw  to  the  values  not  specifically 
contained  in  technical  specifications  must  be 
evaluated  for  impact  on  the  maigin  between 
the  calculated  result  of  an  acddoit  or 
transient  and  the  safety  or  regulatory  limit 
Changes,  or  the  net  effect  of  multiple 
changes,  which  result  in  a  reduction  in  the 
maigin  of  safety  require  prior  NRC  approval. 
Changes,  or  the  net  effect  of  multiple 
changes,  which  do  not  cause  a  reduction  in 
margin  of  safety  do  not  require  prior  NRC 
approval.  All  evaluatray  work  in  assessing 
the  impact  of  proposed  changes  must  be 
pterformed  using  methodolo^  and  analytical 
techniques  which  are  either  reviewed  and 
approved  by  the  NRC  or  which  are  reviewed 
and  vetted  in  a  manner  approved  \fy  the  NRC 

Cammiaaioaer  Diaz's  Coaunents  on 
SECY-M-171 

I  consider  this  rulemaking  effort  to  be 
otir  short  term  fix  for  the  50.59  rule,  not 
the  longer  term  risk-informed  rule 
enhancement  disctissed  in  ^CY-87- 
205. 

I  approve  the  publication  of  this 
rulemaking  package  for  a  90-day  public 
comment  period,  contingent  upon  the 
additions  described  in  the  last 
paragraph  of  my  comments.  I  propose 
that  the  package  also  include  the 
Commissioners'  votes  for  pubbc 
consideration.  The  purpose  of  issuing 
the  rulemaking  package  is  to  expedite 
rtdemaking  by  opening  the  process  for 
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public  comments  during  the 
Commission's  continuing  deliberation 
on  this  matter.  It  should  be  made  very 
clear  to  all  stakeholders  that  publication 
of  the  package  is  an  invitation  to 
participate  in  improving  the 
rulemaking.  In  fact,  I  do  not  agree  with 
several  of  the  proposed  positions  in  this 
paper,  as  delineated  in  my  specific 
comments  below. 

I  agree  with  the  stafTs 
recommendation  to  remove  the 
reference  to  "unreviewed  safety 
question"  from  §50.59  and  to  make 
conforming  changes  in  parts  50.  52.  and 
72. 1  also  agree  with  staff's  proposal  to 
allow  a  minimal  increase  in  the 
probability  of  occurrence  or 
consequence  of  an  accident  or 
malfunction  previously  evaluated,  and 
to  not  allow  the  creation  of  an  accident 
of  a  different  type  or  malfunction  of 
equipment  important  to  safety  with  a 
different  result  than  any  previously 
evaluated. 

I  agree  with  the  ACRS  comments  in 
their  June  16, 1998,  letter  regarding  the 
definition  of  "reduction  in  margin  of 
safety."  Notwithstanding  the  staff's 
suggestion  of  a  possible  Commission 
interpretation,  the  language  "altered  in 
a  nonconservative  manner"  can  still  be 
interpreted  as  a  de  facto  "zero  increase" 
standard  for  the  50.59  criterion  on 
margin  of  safety.  I  beUeve  the  risk- 
informed  §  50.59  approach  suggested  in 
the  ACRS  letter  deserves  serious 
consideration  as  part  of  longer  term 
improvements  and  should  b« 
considered  in  the  staff's  response,  due 
in  February  1999,  to  the  SRM  for  SECY- 
97-205. 

The  current  language  in 
$  50.59(a)(2)(iii)  ("margin  of  safety  as 
defined  in  the  basis  for  any  technical 
specification")  is,  in  fact,  defined  and 
bounded  by  the  technical  sf>erifications. 
Therefore,  as  long  as  the  licensee 
proposed  change,  test,  or  experiment 
undet  §  50.59  is  not  in  violation  of  the 
technical  specification  requirements, 
the  requisite  margin  of  safety  is 
maintained,  and  it  is  possible  to 
eliminate  "reduction  of  margin  of 
safety"  from  the  rule  as  a  condition 
requiring  prior  staff  approval.  This 
change  will  eliminate  the  existing 
ambiguity  in  the  use  of  §  50.59  for 
changes  with  minimal  safety 
significance.  This  alternative  should 
also  be  published  for  public  comment; 
it  is  consistent  with  the  safety  envelope 
provided  by  the  technical  specifications 
and  is  a  straightforward  improvement 
that  will  match  with  the  eventual 
conversion  to  a  risk-informed  rule. 

I  support  the  staff's  recommended 
changes  in  the  reporting  and  record 
keeping  requirements  relating  to  §  50.59. 


The  enforcement  policy  and  its 
corresponding  implementation  guidance 
should  be  changed  in  accordance  with 
the  revised  §  50.59  rule.  I  recommend 
that,  during  the  rulemaking  period,  the 
enforcement  policy  be  revised  to  grant 
discretion  (i.e..  suspend  issuance  of 
Level  IV  violations)  under  Section 
VII.B.6  for  those  §  50.59  violations  of 
little  or  no  safety  significance. 

I  do  not  agree  with  the  recommended 
definitions  of  "facility",  "procedures", 
"reduction  in  margin  of  s^ety",  and 
"tests  or  experiments."  These 
definitions  appear  to  increase 

Erescriptiveness  at  the  input  of  the 
censees'  change  process  instead  of  the 
output,  and  therefore,  are  more  broad- 
based  than  the  definitions  to  date.  J 
believe  that  these  definitions  will  create 
more  burden  for  the  NRC  and  licensees, 
are  not  consistent  with  the  original 
intent  of  the  §  50.59  rule,  i.e..  to 
evaluate  whether  the  licensee  proposed 
changes  will  result  in  inadequate 
protection  of  public  health  and  safety, 
and  therefore,  are  not  necessary. 

On  the  other  hand,  the  "accident"  in 
the  proposed  revisions  to  %  50.59  should 
be  defined.  The  "accident  of  a  different 
type  than  any  previously  evaluated"  as 
described  in  the  proposed 
§  50.59(c)(2)(v)  should  be  of  the  same 
safety  significance  as  the  "accident"  in 
the  proposed  §  50.59(c)(2)(I)  and 
(c)(2)(iii).  The  staff  should  determine  if 
the  anticipated  operational  transients 
and  the  postulated  design  basis 
accidents  described  in  the  FSAR  form  a 
sufficient  basis  for  the  §  50.59 
evaluation. 

The  staff  should  continue  its 
interactions  with  NEI  in  resolving  the 
differences  between  the  NRC's  position 
on  §  50.59  implementation  guidance 
and  that  contained  in  NEI  96-07.  The 
regulatory  guide  for  §  50.59  that 
endorses  a  revised  NEI  96-07.  with 
exceptions  and  clarifications,  as 
appropriate,  should  be  developed 
concurrently  with  the  rulemaking 
process. 

In  simimary,  the  staff  should  proceed 
with  publishing  the  existing  rulemaking 
package,  and  concurrently  solicit  pubhc 
comment  on  the  following  alternatives: 
(1)  eliminate  "reduction  of  margin  of 
safety"  as  a  condition  requiring  prior 
staff  approval,  (2)  eUminate  the 
broadened  definitions  of  "facility", 
"procedures",  "reduction  in  margin  of 
safety",  and  "tests  or  experiments,"  and 
(3)  clearly  define  "accident"  in  the 
proposed  revisions  to  §  50.59. 1  urge  the 
staff  to  complete  the  revised  S  50.59  rule 
and  the  associated  regulatory  guide  by 
the  end  of  March,  1999. 


CommiMioner  McGaffigan's  Comments 
on  SECY-a8-171 

I  approve  publishing  this  rulemaking 
package  for  a  ninety-day  public 
comment  period.  However,  like  my 
colleagues,  I  do  not  agree  with  the  staff 
propmal  regarding  "reduction  in  the 
margin  of  safety  associated  with  any 
teclmical  specification." 

As  the  Chairman  points  out.  the 
definition  of  "redaction  in  margin  of 
safety  •  *  *"  would  extend  the 
requirements  for  prior  agency  approval 
to  imderlying  aspects  (e.g..  input 
assumptions)  of  parameters  that  affected 
the  selection  of  technical  specifications, 
and  result  in  the  newly  controlled 
parameters  being  treated  essentially  the 
same  way  as  values  in  the  technical 
specifications.  This  is  the  virrong  way  to 

go- 
It  is  clear  from  my  colleagues'  and  my 

vote  that  the  margin  of  safety  criterion 

(§  50.59(c)(2)(vii)  in  the  proposed  rule) 

and  the  definition  will  need  to  be  fixed 

in  the  final  rule.  My  concern  at  this 

point  is  that  the  staff  discuss  a  wide 

enough  array  of  options  in  the  Federal 

Register  notice  to  ensure  that  the 

proposed  rule  will  not  have  to  be 

renoticed  before  being  finalized. 

Commissioner  Diaz  has  proposed  to 

simply  delete  the  criterion  and 

definition  as  not  needed.  The  Chairman 

has  proposed  essentially  a  new 

definition.  Another  option  would 

decouple  the  last  criterion  from 

technical  specifications  and  focus 

instead  on  a  new  criterion  relating  to 

performance  of  fission  product  barriers 

(e.g.,  RCS  pressure,  containment 

pressure,  etc),  with  minimal  changes 

being  allowed  up  to  specified  limits, 

perhaps  utilizing  a  graduated  approach 

similar  to  the  approaches  proposed  for 

other  criteria.  Comment  should  be 

solicited  on  this  option  as  well. 

I  believe  that  the  staff  has  done  a  good 
job  in  proposing  options  for  defining 
"minimal"  for  consequences  of  an 
accident  or  malfunction.  On  probability, 
however,  the  staff  has  essentially  only 
said  that  NEI  96^7  satisfies  the 
proposed  NRC  standard  for  a  "minimal" 
increase.  That  is  a  good  step  forward, 
and  will  bring  regulatory  stability.  I 
believe  that  in  choosing  the  word 
"minimal"  the  Commission  intended  to 
grant  greater  flexibility  than  the  NEI  96- 
07  "so  small"  or  negligible  standard. 
The  staff  should  continue  to  try  to  give 
better  definition  to  "minimal"  as  it 
pertains  to  "probability  of  occiurence  of 
an  accident"  or  "probability  of 
equipment  malfunction"  and  solicit 
comment  on  this. 

Finally,  I  endorse  the  use  of 
enforcement  discretion  under  Section 
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Vn  of  the  Enforcement  Policy  as  the 
rulemaking  proceeds  for  those  §  50.59 
violations  of  Uttle  or  no  safety/risk 
significance.  The  staff  should  treat  (vice 
"consider  treating"  as  proposed  by  staff) 
as  minor  violations  cases  where  the 
violation  of  existing  rule  requirements 
would  not  constitute  a  violation  under 
the  rule  were  it  revised  as  proposed.  I 
do  not  object  to  documenting  such 
minor  violations  in  inspection  reports 
because  the  rule  is  still  in  a  proposed 
revision  stage. 

V.  Rule  Language  Propoaed  by  The 
Nuclear  Enn^gy  Institute 

In  a  letter  dated  November  14. 1997. 
the  Nuclear  Energy  Institute  provided  to 
the  NRC  suggested  language  for  revising 
10  CFR  50.59  that  they  believed  would 
enable  the  NRC  to  endorse  NEI  96-07. 
This  language  is  included  here  in  this 
Statement  of  Considerations  so  that 
interested  parties  can  offer  comment  on 
whether  this  language  should  be 
adopted  by  the  NRC.  The  supporting 
information  for  NEI's  proposal  is 
contained  in  the  referenced  letter  which 
is  available  for  review  in  the  Public 
Docimient  Room. 

Specifically.  NEI  proposed  that 
[existing]  section  50.59{8)(2)  be  revised 
to  read: 

(a)(2)  A  proposed  change,  test,  or 
ex|}eriment  shall  be  deemed  to  involve  an 
unreviewed  safety  question:  (i)  If  there  is 
more  than  a  negligible  increase  in  the 
probability  of  occurrence  of  an  accident  or 
malfunction  of  eqiiipment  important  to  safety 
previously  evaluated  in  the  safety  analysis 
report:  or  (ii)  if  the  consequences  of  an 
accident  or  malfunction  impKirtant  to  safety 
previously  evaluated  in  the  safety  analysis 
report  exceeds  the  established  acceptance 
limit;  or  (iii)  if  a  possibility  for  an  accident 
of  a  different  type  or  malfunction  with  a 
different  result  from  any  evaluated 
previously  in  the  safety  analysis  report  may 
be  created:  or  (iv)  if  the  maigin  of  safety 
provided  by  any  teclmical  specification  is 
reduced. 

In  this  rulemaking,  the  Conunission  is 
proposing  to  adopt  certain  aspects  of  the 
changes  offered  by  NEI  (e.g.,  on 
malfunction  with  a  different  result).  The 
Commission  is  seeking  comment  as  to 
whether  other  aspects  of  this  proposal 
should  be  adopted.  The  Commission 
also  offers  the  following  d)servations 
about  this  proposal  for  consideration  as 
part  of  the  comment  process: 

A.  Negliffble  Increase  in  Probability  of 
Occurrence 

NEI  proposes  that  the  rule  be  revised 
to  state  that  a  change  would  be  an  USQ 
"if  there  is  more  than  a  negligible 
increase  in  the  probabifity  of  occurrence 
of  an  accident  or  malfimction  of 
equipment  important  to  safety 


previously  evaluated  in  the  safety 
analysis  report."  As  discussed  above, 
the  Commission  is  proposing  a  "more 
than  minimally  increased"  criterion, 
which  is  considered  comparable  in 
overall  intent  to  what  was  proposed  by 
NEI. 

B.  Increase  in  Consequences  of  an 
Accident  or  Malfunction 

NEI  proposes  that  the  rule  be  revised 
such  that  a  change  would  be  a  USQ  if 
the  consequences  of  an  accident  or 
malfunction  previously  evaluated 
exceed  the  established  acceptance  limit. 
As  NEI  discusses  further  in  its  letter,  the 
established  acceptance  limit  would  be 
the  value  that  was  previously  reviewed 
and  approved  by  the  NRC  generally  as 
documented  in  the  staff's  safety 
evaluation  report  (SER).^ 

The  ciurent  industry  guidance,  NEI 
96-07,  would  permit,  in  some  instances, 
increases  in  consequences  up  to  the 
regulatory  thresholds  (such  as  Part  100), 
without  review.  As  discussed  in  (draft) 
NUREG-1606.  the  staff  typically 
performs  independent  evaluations  of 
radiological  consequences  of  accidrats, 
rather  than  an  in-depth  review  of  the 
licensee's  calculations,  during  licensing 
of  the  plant.  As  a  residt,  the  degree  of 
conservatism  in  the  licensee 
calculations  differs  from  that  tised  in  the 
staff's  assessments.  As  noted  above,  the 
Commission  is  proposing  to  revise  the 
rule  to  allow  "minimal"  increases  in 
consequences  without  prior  approval, 
provided  that  the  regulatory  limits  are 
still  met.  The  Commission  has  some 
concerns  about  allowing  licensee 
changes  without  review,  which  when 
evaluated  with  licensee  assimiptions 
and  methods,  result  in  doses  at  or  very 
close  to  the  regtdatory  guidelines  (e.g., 
part  100).  This  is  because  such  changes, 
if  reviewed  with  staff  assumptions  (or 
starting  fit>m  the  staffs  previous 
estimation  of  the  accident  dose),  might 
result  in  the  regulatory  guidelines  not 
being  met.  Rather  than  sJlowing  one 
change  to  result  in  an  increase  in 
consequences  up  to  the  guidelines,  the 
Commission  concludes  that  minimal 
increases,  along  %vith  NRC  oversight  of 
cumulative  efiiM:ts,  is  the  appropriate 
standard  for  review. 


*  Attempting  to  u«e  values  from  the  (tafTi  SER  •* 
accepunce  limits  «<rould  be  difiicult  since  SER* 
were  not  written  for  the  purpose  of  establishing 
such  limits.  In  a  literal  sense,  neither  the  SAR  nor 
the  SER  let  an  "acceptance  limit."  Rather,  the  SAR 
documents  aa  applicant's/licensee's  analytically 
derived  conclusion  that  a  given  event  has  a  certain 
consequence  which  is  within  the  regulatory  bounds 
set  by  NRC  regulations.  The  SER  is  intend»d  only 
to  conHim  or  modify  that  conclusion.  The  SAR 
value  as  modified  through  the  stafTs  review  and 
approval  then  became*  the  baseUne  for  future 
analyses. 


C.  Malfunction  with  a  Different  Result 

As  discussed  above,  the  Commission 
is  proposing  to  adopt  this  particular 
proposed  change  to  the  rule. 

D.  Margin  of  Safety  Provided  by  Any 
Technical  Specification 

NEI  proposes  to  replace  the  existing 
language  of  "as  defined  in  the  basis  for 
any  technical  specifications,"  with  "as 
provided  by  any  technical 
specification"  with  respect  to 
reductions  in  the  margin  of  safety.  The 
proposed  change  is  intended  to  clarify 
that  the  margin  of  safety  is  not 
necessarily  limited  to  information  in  the 
BASES  section  of  the  technical 
specification.  NEI  96-07  guidance  notes 
that  the  SAR.  staff  SERs  and  other 
Ucensing  basis  documents  should  be 
reviewed  to  determine  if  a  proposed 
change  would  result  in  a  reduction  in 
margin  of  safety.  NEI  intended  to  use 
this  rule  language  in  conjunction  with 
guidance  that  the  margin  of  safety  is  the 
range  of  values  between  the  acceptance 
limit  reviewed  by  the  NRC  (e.g.,  ASME 
code  stress  limits,  containment  design 
pressure,  etc.)  and  the  failure  point.  The 
Commission  is  seeking  comment  on  a 
range  of  options  relating  to  margin  of 
safMy,  including  the  option  proposed  by 
NEI. 

VL  Request  for  Camment 

The  Commission  requests  comments 
on  the  proposed  ride,  as  discussed  in 
Section  U  above.  In  addition,  the 
Conunission  is  seeking  comment  on  a 
number  of  specific  issues  related  to  this 
rulemaking.  All  commeqters  are 
encouraged  to  provide  specific 
comments  on  the  following  issue  areas: 

1.  The  Commission  is  seeking  input 
on  a  number  of  options  relating  to  the 
criterion  of  margin  of  safety  reduction, 
and  its  definition.  Some  possible 
alternatives  are  presented  in  Section  0.) 
as  being  representative  of  the  range  of 
approa^es  imder  consideration,  but  the 
Commission  is  open  to  other  proposals 
that  commenters  may  wish  to  put  forth 
as  representing  the  best  means  to 
provide  a  clear  understanding  of  which 
margins  should  fall  within  the 
regulatory  envelope  of  requiring 
approval  if  they  would  be  reduced  as  a 
result  of  a  chaiige,  test  or  experiment,  if 
the  margin  of  safety  criterion  were  to  be 
retained. 

2.  The  Commission  is  interested  in 
options  for  defining  what  constitutes  a 
"minimal"  increase  in  the  probability  of 
occurrence  of  an  accident  previously 
evaluated  in  the  FSAR  or  in  the 
probabiUty  of  equipment  malfimctiao 
(refer  to  Section  D.G).  This  might 
include  suggested  examples  of  changes 
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that  commenters  believe  represent  only 
a  "minimal  increase"  in  probability. 

3.  The  Commission  is  interested  in 
comments  upon  the  proposed 
definitions  for  such  terms  as  "facility  as 
described  in  the  FSAR,"  "procedures  as 
described  in  the  FSAR."  and  "tests  or 
experiments"  (refer  to  Sections  n.B.  C. 
and  D).  The  Commission  is  soliciting 
views  on  whether  (1)  definitions  are 
necessary,  (2)  the  proposed  definitions 
are  desirable,  even  if  not  necessary,  and 
(3)  whether  the  suggested  definitions  are 
clear  and  focused  upon  the  appropriate 
changes  that  should  be  evaluated.  In 
this  light,  the  Commission  is  also 
interested  in  comments  on  a  broader 
view  of  the  scope  of  changes  that  should 
be  evaluated:  for  instance,  should  the 
scope  be  linked  to  the  SAR,  or  should 
the  focus  of  changes  to  the  facility  be 
linked  to  another  set  of  regulatory 
information? 

4.  As  part  of  the  present  rulemaking, 
the  Commission  is  seeking  comment  on 
the  need  for  a  clear  definition  of 
accident  as  it  is  used  in  §  50.59  to  reflect 
the  Commission's  intent  that  the 
"accidents"  referred  to  are  those  dealt 
with  in  the  safety  analysis  report  (see 
Section  n.H  of  this  notice  for  discussion 
of  issues  related  to  definition  of 
accident). 

5.  In  addition  to  the  NRC  proposals  in 
Sections  D  and  III,  the  Commission  is 
also  interested  in  receiving  comments 
on  the  proposals  and  language  suggested 
by  NEI  (Section  V). 

Vn.  Availability  of  Documents  and 
Electronic  AocaM 

Certain  documents  related  to  this 
rulemaking,  including  comments 
received  and  the  regulatory  analysis, 
may  be  examined  at  the  NRC  Public 
Document  Room,  2120  L  Street  NW. 
(Lower  Level),  Washington,  IX:  NRC 
documents  also  may  be  viewed  and 
do%vnloaded  electronically  via  the 
interactive  rulemaking  website 
established  by  NRC  for  this  rulemaking. 

You  may  also  provide  comments  via 
the  NRC's  interactive  rulemaking  web 
site  through  the  NRC  home  page  (http:/ 
/www.nrc.gov).  This  site  provides  the 
availability  to  upload  comments  as  files 
(any  format),  if  your  web  browser 
supports  that  fimction.  For  information 
about  the  interactive  rulemaking  site, 
contact  Ms.  Carol  Gallagher.  (301)  415- 
5905;  e-mail  CAGdnrc.gov. 

Vm.  Finding  of  No  Significant 
Environmental  Impact 

The  Commission  has  determined 
under  the  National  Environmental 
Policy  Act  of  1969,  as  amended,  and  the 
Commission's  regulations  in  subpart  A 
of  10  CFR  part  51.  that  this  rule,  if 


adopted,  will  not  have  a  significant 
impact  on  the  environment.  The 
proposed  rule  changes  are  of  two  types: 
those  that  relate  to  the  processes  for 
evaluating  and  approving  changes  to 
licensed  facilities  and  those  that  involve 
the  degree  of  potential  change  in  safety 
for  which  clumges  can  proceed  without 
NRC  review.  The  process  changes  being 
proposed  will  make  it  more  likely  that 
planned  changes  are  properly  reviewed 
and  approved  by  NRC  when  necessary. 
With  respect  to  the  criteria  changes, 
only  minimal  increases  in  probability  or 
consequences  of  accidents  (still 
satisfying  regulatory  limits)  would  be 
allowed  without  prior  NRC  review.  All 
changes  to  the  Technical  Specifications, 
which  are  the  operating  limits  and  other 
parameters  of  most  immediate  concern 
for  public  health  and  safety,  will 
continue  to  require  prior  NRC  review 
and  approval.  Changes  to  the  facility 
that  would  involve  an  accident  of  a 
di^rent  type  firom  any  already 
analyzed,  or  reductions  in  defined 
margins  of  safety  require  prior  approval. 
Further,  changes  which  result  in  more 
than  minimal  increases  in  radiological 
consequences  will  continue  to  require 
prior  NRC  approval,  including  NRC 
consideration-of  potential  impact  on  the 
environment.  Therefore,  the 
Commission  concludes  that  there  will 
be  no  significant  impact  on  the 
environment  from  this  proposed  rule. 
This  discussion  constitutes  the 
environmental  assessment  and  finding 
of  no  significant  im[>act  for  this 
proposed  rule. 

IX.  Paperwork  Reduction  Act 
Statement 

This  proposed  rule  amends 
information  collection  requirements  that 
are  subject  to  the  Paperwork  Reduction 
Act  of  1995  (44  U.S.C.  3501  et  seq.). 
This  rule  has  been  submitted  to  the 
Office  of  Management  and  Budget  for 
review  and  approval  of  the  information 
collection  requirements.  Existing 
requirements  were  approved  by  the 
Orace  of  Management  and  Bucket 
approval  numlwrs  3150-0011  and  3150- 
0132. 

The  proposed  rule  changes  would 
a^ect  information  collection 
requirements  through  the  existing 
reporting  requirements  in  §  50.59  for  a 
summary  report  of  changes,  tests  and 
experiments,  performed  imder  the 
authority  of  §  50.59  and  in  §  50.71(e)  for 
submittal  of  updates  to  the  FSAR,  as 
well  as  record  keeping  requirements.  To 
the  extent  that  the  definitions  provided 
in  the  proposed  revisions  would  require 
evaluations  that  are  not  presently  being 
performed,  there  may  be  an  increase  in 
record  keeping  and  reporting.  The 


Commission  estimates  that  this  is  a 
small  increment  over  the  existing 
burden.  On  the  other  hand,  some 
changes  might  be  screened  out  as  not 
needing  evaluation  on  the  basis  of  these 
definitions,  and  thus  there  would 
overall  be  at  most  a  small  increase  in  the 
record  keeping  required. 

In  addition,  the  requirements  under 
§  72.48  are  also  being  revised  to 
explicitly  require  records  of 
determinations  concerning  occupational 
dose  and  environmental  impact  (the 
existing  rules  required  the  evaluations 
but  did  not  explicitly  specify  record 
retention  requirements  for  these 
evaluations).  The  Commission  does  not 
believe  this  that  this  change  will 
significantly  impact  record  keeping 
biuden  because  records  of  evaluations 
of  changes  are  already  required  (as  to 
whether  they  involve  a  USQ).  and  the 
evaluation  itself  is  already  required  by 
the  rule.  The  part  72  burden  associated 
with  the  defiiiitions  of  when  evaluations 
are  required  should  be  significantly  less 
than  for  §  50.59  since  the  number  of 
licensees  is  smaller  and  the  expected 
number  of  changes  is  also  smaller. 
Further,  there  is  a  recordkeeping 
requirement  established  for  CoC  holders 
who  make  changes  to  an  approved 
storage  cask  design  in  accordance  with 
§  72.48. 

With  respect  to  reporting 
requirements,  the  Commission  is 
proposing  to  modify  the  FSAR  update 
requirement'to  state  that  the  updates 
must  include  specific  information  on 
the  effects  of  changes  made.  This  was 
not  explicitly  stated  in  the  current  rule, 
although  it  could  be  inferred  that  this 
was  what  the  update  rule  intended,  as 
follows.  In  the  Statement  of 
Considerations  for  §  50.71(e).(45  FR 
30615).  the  NRC  commented  on  the 
relationship  between  changes  made 
under  §  50.59  and  FSAR  updating, 
stating:  "The  §  50.59(b)  reporting  may 
not  be  detailed  sufficiently  to  be 
considered  adequate  to  fulfill  the  FSAR 
updating  requirement.  The  degree  of 
detail  requured  for  updating  the  FSAR 
will  be  generally  greater  than  a  'brief 
description'  and  a  'summary  of  the 
safety  evaluation'."  Thus,  the 
Commission  clearly  expected  the  update 
submittal  to  include  sufficient 
information  to  appropriately  reflect  the 
changes  that  were  made.  The  burden 
associated  with  explicitly  documenting 
in  the  update  the  effects  of  the  changes 
on  event  probabilities  and  consequences 
is  therefore  small. 

The  pubUc  reporting  burden  for  this 
information  collection  request  is 
estimated  to  average  3100  hours  per 
response,  including  the  time  for 
reviewing  instructions,  searching 
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existing  data  sources,  gathering  and 
maintaining  the  data  needed,  and 
completing  and  reviewing  the 
information  collection,  l^e  Commission 
estimates  that  there  is  only  a  slight 
increase  in  burden  associated  with  these 
proposed  changes  over  the  existing 
burden.  The  U.S.  Nuclear  Regulatory 
Commission  is  seeking  public  comment 
on  the  potential  impact  of  the  collection 
of  information  contained  in  the 
proposed  rule  and  on  the  following 
issues: 

1.  Is  the  proposed  collection  of 
information  necessary  for  the  proper 
performance  of  the  functions  of  the 
NRC.  including  whether  the  information 
will  have  practical  utility? 

2.  Is  the  estimate  of  the  burden 
correct? 

3.  Is  there  a  way  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected? 

4.  How  can  the  burden  of  the 
collection  of  information  be  minimized, 
including  the  use  of  automated 
collection  techniques? 

Send  comments  on  any  aspect  of  this 
proposed  collection  of  information, 
including  suggestions  for  reducing  the 
burden,  to  the  Information  and  Records 
Management  Branch  (T-6  F33),  U.S. 
Nuclear  Regulatory  Commission. 
Washington.  DC  20555-0001.  or  by 
Internet  electronic  mail  at  . 
BJSldNRCGOV:  and  to  the  Desk 
GNfficer.  Office  of  Information  and 
Regulatory  Affaire.  NEOB-10202. 
(3150-0017.  -0020. -0011.  -0009.  and 
-01320).  Office  of  Management  and 
Budget.  Washington.  DC  20f  03. 

Comments  to  OMB  on  thr  collections 
of  information  or  on  the  above  issues 
should  be  submitted  by  November  20. 
1998.  Comments  received  after  this  date 
will  be  considered  if  it  is  practical  to  do 
so,  but  assurance  of  consideration 
cannot  be  given  to  comments  received 
after  this  date. 

Public  Protection  Notification 

The  NRC  may  not  conduct  or  sponsor, 
and  a  person  is  not  required  to  respond 
to.  a  collection  of  information  imless  it 
displays  a  currently  vaUd  OMB  control 
number. 

X.  Regulatory  Analysis 

The  Commission  has  prepared  a  draft 
regulatory  analysis  on  this  proposed 
regulation.  The  analysis  examines  the 
vsdues  and  impacts  of  the  alternatives 
considered  by  the  Commission  and 
includes  the  backfit  analysis  required  by 
§  50.109  (and  §  72.62).  The  alternatives 
considered  in  this  analysis  include  no 
action,  issuance  of  guidance  only,  or 
rulemaking.  The  draft  analysis  is 
available  for  inspection  in  the  NRC 


Public  Document  Room,  2120  L  Street 
NW.  (Lower  Level),  Washington.  DC  and 
is  available  through  the  NRC  interactive 
rulemaking  Mrebsite.  Single  copies  of  the 
analysis  may  be  obtained  from  Eileen 
McKenna,  EMM^^CGOV  (301)  415- 
2189,  Mail  stop  O-ll-F-1.  U.S.  Nuclear 
Regulatory  Commission.  Washington  DC 
20555. 

The  Commission  requests  public 
comment  on  the  draft  analysis. 
Comments  on  the  draft  analysis  may  be 
submitted  to  the  NRC  as  indicated 
under  the  ADDRESSES  heading. 

XI.  Regulatory  Flexibility  Certification 

In  accordance  with  the  Regulatory 
Flexibihty  Act  of  1980,  (5  U.S.C. 
605(b)).  the  Commission  certifies  that 
this  rule  will  not,  if  promulgated,  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
This  proposed  rule  affects  only  the 
licensing  and  operation  and 
decommissioning  of  nuclear  power 
plants,  nonpower  reactors,  and 
independent  spent  fuel  storage  facilities. 
The  companies  that  own  these  facilities 
do  not  fall  within  the  scope  of  the 
definition  of  "small  entities"  set  forth  in 
the  Regulatory  Flexibility  Act  or  the 
Small  Business  Size  Standards  set  out  in 
regulations  issued  by  the  Small 
Business  Administration  at  13  CFR  part 
121. 

Xn.  Backfit  Analysis 

As  required  by  §  50.109  and  §  72.62, 
the  Commission  has  completed  a  backfit 
analysis  for  the  proposed  rule,  which  is 
included  within  the  regulatory  analysis. 
The  Commission  has  determined,  based 
on  this  analysis,  that  in  most  respects, 
the  proposed  rule  does  not  impose  new 
requirements,  but  provides  more 
flexibiUty  or  clarification  of  existing 
requirements.  In  other  respects,  such  as 
the  definitions  of  change  to  the  facihty 
and  "reduction  of  margin  of 
safety*  *  *".  some  licensees  may  view 
the  revised  rule  as  imposing  new 
requirements.  Therefore,  the 
Commission  has  prepared  an  analysis 
considering  the  factors  in  §  50.109(c), 
which  is  included  in  the  Regulatory 
Analysis. 

Xm.  Criminal  Penalties 

For  the  purposes  of  Section  223  of  the 
Atomic  Energy  Act  (AEA),  the 
Commission  is  issuing  the  proposed 
rule  to  amend  10  CFR  pari  SO  :  50.59.: 
50.66.  and  :  50.71;  and  10  CFR  part  72: 
72.48.:  72.70,:  72.212,  and  :  72.248. 
under  one  or  more  of  sections  161b. 
161i.  or  161o  of  the  AEA.  Willful 
violations  of  the  rule  would  be  subject 
to  criminal  enforcement. 


XIV.  Cooipatibility  of  Agreement  State 
Regulations 

Under  the  "Policy  Statement  on 
Adequacy  and  Compatibilify  of 
Agreement  State  Programs"  approved  by 
the  Commission  on  )une  30, 1997.  and 
published  in  the  Federal  Rcgiister  (62 
FR  46517,  September  3, 1997).  this  rule 
is  classified  as  compatibility  Category 
"NRC"  Compatibility  is  not  required  for 
Category  "NRC"  regulations.  The  NRC 
program  elements  in  this  category  are 
those  that  relate  direcUy  to  areas  of 
regulation  reserved  to  the  NRC  by  the 
AEA  or  the  provisions  of  Title  10  of  the 
Code  of  Federal  Regulations,  and 
although  an  Agreement  State  may  not 
adopt  program  elements  reserved  to 
NRC.  it  may  wish  to  inform  its  Ucensees 
of  certain  requirements  via  a  mechanism 
that  is  consistent  with  the  particular 
State's  administrative  proasdure  laws, 
but  does  not  confer  regulatory  authority 
on  the  State. 

LittafSn^ects 

lOCFRPartSO 

Antitrust,  Classified  Information, 
Criminal  penalties.  Fire  protection. 
Intergovernmental  relations.  Nuclear 
power  plants  and  reactors.  Radiation 
protection.  Reactor  siting  criteria. 
Reporting  and  record  keeping 
requirements. 

10  CFR  Part  52 

Administrative  practice  and 
procedure.  Antitrust.  Backfittii^. 
Combined  license.  Early  site  permit. 
Emergency  planning.  Fees.  Inspecticm, 
Limited  work  authorization.  Nuclear 
power  plants  and  reactors.  Probabilistic 
risk  assessmmt.  Prototype.  Keactor 
siting  criteria.  Redress  of  site.  Reporting 
and  record  keeping  requirements. 
Standard  design.  Standard  design 
certification. 

10CFRPait72 

Manpower  training  programs.  Nuclear 
materials,  Occupational  safety  and 
health.  Reporting  and  record  keeping 
requirements.  Security  measures.  Spent 
ftiel 

For  the  reasons  set  out  in  the 
preamble  and  under  the  authorify  of  the 
Atomic  Energy  Act  of  1954,  as  amended, 
the  Energy  Reorganization  Act  of  1974, 
as  amended,  and  5  U.S.C  553.  the  NRC 
is  proposing  to  adopt  the  following 
amendments  to  10  CFR  parts  50.  52  and 
72. 

PART  SO— DOMESTIC  UCENSMQ  OF 
PRODUCTION  AND  UTILIZATION 
FACHJT1ES 

1.  The  authority  citation  for  part  50 
omtinues  to  read  as  follows: 


56120  Federal  Register /Vol.  63.  No.  203 /Wednesday,  October  21.  1998 /Proposed  Rules 


AudKNTity:  Sees.  102.  103.  104. 105.  161. 
182. 183. 186,  189.  68  SUt.  936.  937.  938, 
948,  953,  954.  955.  956.  M  amended,  tec. 
234,  83  Stat.  1244.  as  amended  (42  U.S.C 
2132,  2133,  2134.  2135.  2201.  2232.  2233, 
2236,  2239.  2282):  sees.  201,  as  amended. 
202.  206.  88  Stat.  1242.  as  amended.  1244, 
1246  (42  U.S.C  5841.  5842,  5846). 

Section  50.7  also  issued  under  Pub.  L.  95- 
601,  sec.  10.  92  Stat.  2951  (42  U.S.C  5851). 
Section  50.10  also  issued  under  sees.  101. 
185.  68  Stat.  955  as  amended  (42  U.S.C  2131, 
2235),  sec.  102,  Pub.  L.  91-190.  83  Stat.  853 
(42  U.S.C  4332).  Sections  50.13.  and 
50.54(dd).  and  50.103  also  issued  under  sec. 
108.  68  Stat.  939.  as  amended  (42  U.S.C 
2138).  Sections  50.23.  50.35.  50.55.  and  5a56 
also  issued  under  sec.  185,  68  Stat.  955  (42 
U.S.C  2235).  Sections  50.33a.  50.55a  and 
Appendix  Q  also  issued  under  sec  102,  Pub. 
L.  91-190.  83  Stat.  853  (42  U.S.C  4332). 
Sections  50.34  and  50.54  also  issued  under 
sec.  204.  88  Stat.  1245  (42  U.S.C  5844). 
Section  50.37  also  issued  under  E.O.  12829. 
3  CFR  1993  Comp..  P.  570.  E.O.  12958. 
Sections  50.58.  50.91,  and  50.92  also  issued 
under  Pub.  L.  97-415.  96  Stat.  2073  (42 
U.S.C  2239)  Section  50.78  also  issued  under 
sec.  122.  68  Stat  939  (42  U.S.C  2152). 
Sections  50.80 — 50.81  also  issued  under  sec. 
184,  68  Stat.  954,  as  amended  (42  U.S.C 
2234).  Appendix  F  also  issued  under  sac. 
187.  68  Stat.  955  (42  U.S.C  2237). 

2.  Section  50.59  is  revised  to  read  as 
follows: 

|SO.se   Change*,  tests  and  eiiperlinents. 

(a)  Definitions  for  the  purposes  of  this 
section: 

(1)  Change  means  a  modification, 
addition,  or  removal. 

(2)  Facility  as  described  in  the  final 
safety  analysis  report  (as  updated) 
means: 

(i)  The  systems,  structures,  and 
components  that  are  described  in  the 
final  safety  analysis  report(as  updated), 

(ii)  The  design,  performance 
requirements  and  methods  of  operation 
for  such  systems,  structures  and 
components  required  to  be  included  or 
described  in  the  final  safety  analysis 
report  (as  updated),  and 

(iii)  The  evaluations  or  methods  of 
evaluation  required  to  be  included  in 
the  FSAR  (as  updated)  for  such  SSC  and 
which  demonstrate  that  their  intended 
function(s)  will  be  accomplished. 

(3)  Final  safety  analysis  report  (as 
updated)  means  the  Final  Safety 
Analysis  Report  (or  Final  Hazards 
Summary  Report)  submitted  in 
accordance  with  §  50.34,  as  amended 
and  supplemented,  and  as  modified  as 
a  result  of  changes  made  pureuant  to 

§  50.59  and  §  50.90,  and,  as  applicable. 
§50.71  (e)and(O. 

(4)  Procedures  as  described  in  the 
final  safety  analysis  report  (as  updated) 
means  information  in  the  final  safety 
analysis  report  (as  updated)  regarding 
how  structures,  systems,  and 


components  are  operated  and  controlled 
(including  assumed  operator  actions 
and  response  times)  and  information 
describing  the  conduct  of  operations. 

(5)  Reduction  in  margin  of  safety 
associated  with  any  technical 
specification  means  that  the  input 
assumptions,  analytical  methods, 
acceptance  conditions,  criteria  and 
limits  of  the  safety  analyses,  presented 
in  the  final  safety  analysis  report  (as 
updated),  that  established  any  technical 
specification  requirement,  are  altered  in 
a  nonconservative  manner. 

(6)  Tests  or  experiments  not  described 
in  the  final  safety  analysis  report  (as 
updated)  means  any  condition  where 
the  reactor  or  any  of  its  systems, 
structures  or  components  are  utilized  or 
controlled  in  a  manner  which  is  either: 

(i)  Outside  the  controlling  parameters 
of  the  design  bases  as  described  in  the 
final  safety  analysis  report  (as  updated) 
or 

(ii)  Inconsistent  with  the  analyses  in 
the  final  safety  analysis  report  (as 
updated). 

(b)  Applicability.  The  provisions  of 
this  section  apply  to  each  holder  of  a 
license  authorizing  operation  of  a 
production  or  utilization  facility, 
including  the  holder  of  a  license 
authorizing  operation  of  a  nuclear 
power  reactor  that  has  submitted  the 
certification  of  permanent  cessation  of 
o(>erations  required  under  §  50.82(a)(1) 
or  a  reactor  licensee  whose  license  has 
been  permanently  modified  to  allow 
possession  but  not  operation  of  the 
facility. 

(c)(1)  A  licensee  may  make  changes  in 
the  facility  as  described  in  the  final 
safety  analysis  report  (as  updated),  make 
changes  in  the  procedures  as  described 
in  the  final  safety  analysis  report  (as 
updated),  and  conduct  tests  or 
experiments  not  described  in  the  final 
safety  analysis  report  (as  updated) 
without  obtaining  a  license  amendment 
pursuant  to  %  50.90  only  if: 

(i)  A  change  to  the  technical 
specifications  incorporated  in  the 
hcense  is  not  required,  and 

(ii)  The  change,  test  or  experiment 
does  not  meet  any  of  the  criteria  in 
paragraph  (c)(2)  of  this  section.  The 
provisions  in  this  section  do  not  apply 
to  changes  in  procedures  when  the 
applicable  regulations  establish  more 
specific  criteria  for  accomplishing  such 
changes. 

(2)  A  licensee  shall  obtain  an 
amendment  to  the  license  pursuant  to 
§  50.90  prior  to  implementing  a  change, 
test  or  experiment  if  it  would: 

(i)  Result  in  more  than  a  minimal 
increase  in  the  probabiUty  of  occurrence 
of  an  accident  previously  evaluated  in 
either  the  final  safety  analysis  report  (as 


updated),  or  in  evaluations  performed 
pursuant  to  this  section  and  safety 
analyses  performed  pureuant  to  §  50.90 
after  the  last  final  safety  analysis  report 
was  updated  pursuant  to  §  50.71  of  this 
part; 

(ii)  Result  in  more  than  a  minimal 
increase  in  the  probability  of  occurrence 
of  a  malfunction  of  equipment 
important  to  safety  previously  evaluated 
in  either  the  final  safety  analysis  report 
(as  updated),  or  in  evaluations 
performed  pursuant  to  this  section  and 
safety  analyses  performed  pursuant  to 
§  50.90  after  the  last  final  safety  analysis 
report  was  updated  pursuant  to  §  50.71 
of  this  part; 

(iii)  Result  in  more  than  a  minimal 
increase  in  the  consequences  of  an 
accident  previously  evaluated  in  either 
the  final  safety  analysis  report  (as 
updated),  or  in  evaluations  performed 
pursuant  to  this  section  and  safety 
analyses  performed  pursuant  to  §  50.90 
after  the  last  final  safety  analysis  report 
was  updated  pursuant  to  §  50.71  of  this 
part; 

(iv)  Result  in  more  than  a  minimal 
increase  in  the  consequences  of  a 
malfunction  of  equipment  important  to 
safety  previously  evaluated  in  either  the 
final  safety  analysis  report  (as  updated), 
or  in  evaluations  performed  pursuant  to 
this  section  and  safety  analyses 
performed  pursuant  to  §  50.90  after  the 
last  final  safety  analysis  report  was 
updated  pureuant  to  §  50.71  of  this  part; 

(v)  Create  a  possibility  for  a  design 
basis  accident  of  a  different  typ>e  than 
any  previously  evaluated  in  either  the 
final  safety  analysis  report  (as  updated), 
or  in  evaluations  performed  pureuant  to 
this  section  and  safety  analyses 
performed  pureuant  to  §  50.90  with 
respect  to  design  basis  accidents  after 
the  last  final  safety  analysis  report  was 
updated  pureuant  to  §  50.71  of  this  part; 

(vi)  Create  a  possibility  for  a 
malfunction  of  equipment  important  to 
safety  with  a  different  result  than  any 
previously  evaluated  in  either  the  final 
safety  analysis  report  (as  updated),  or  in 
evaluations  performed  pureuant  to  this 
section  and  safety  analyses  performed 
pureuant  to  §  50.90  after  the  last  final 
safety  analysis  report  was  updated 
pureuant  to  §  50.71  of  this  part; 

(vii)  Result  in  a  reduction  in  the 
margin  of  safety  associated  with  any 
Technical  Specification. 

(d)(1)  The  licensee  shall  maintain 
records  of  changes  in  the  facility  and  of 
changes  in  procedures  made  pureuant  to 
this  section,  to  the  extent  that  these 
changes  constitute  changes  in  the 
facility  as  described  in  the  final  safety 
analysis  report  (as  updated)  or  to  the 
extent  that  they  constitute  changes  in 
procedures  as  described  in  the  final 
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safety  analysis  report  (as  updated).  The 
licensee  shall  also  maintain  records  of 
tests  and  experiments  carried  out 
pursuant  to  paragraph  (c)  of  this  section. 
These  records  must  include  a  Mrritten 
evaluation  which  provides  the  bases  for 
the  determination  that  the  change,  test 
or  experiment  does  not  lequiie  a  license 
amendment  pureuant  to  paragraph  (c)(2) 
of  this  section. 

(2)  The  licensee  shall  submit,  as 
specified  in  §  50.4,  a  report  containing 
a  brief  description  of  any  changes,  tests, 
and  experiments,  including  a  stmunary 
of  the  evaluation  of  each,  llie  report 
may  be  submitted  annually  or  along 
with  the  FSAR  updates  as  specified  by 

§  50.71(e),  or  at  such  shorter  intervals  as 
may  be  specified  in  the  license. 

(3)  The  records  of  changes  in  the 
facility  must  be  maintained  until  the 
termination  of  a  Ucense  issued  pureuant 
to  this  part  or  the  termination  of  a 
license  issued  pureuant  to  10  CFR  part 
54,  whichever  is  later.  Records  of 
changes  in  procedures  and  records  of 
tests  and  experiments  must  be 
maintained  for  a  period  of  five  yeare. 

3.  In  §  50.66,  paragraph  (b), 
introductory  text,  paragraphs  (b)(4), 
(c)(2),  and  (c)(3)(iii)  are  revised  to  read 
as  follows: 


fsaee    Requirements  for  thermal 
annealing  of  the  reeclor  prseauie 


(b)  Thermal  Annealing  Report.  The 

Thermal  Annealing  Report  must 

include:  a  Thermal  Annealing  Operating 

Plan;  a  Requalification  Inspection  and 

Test  Program;  a  Fracture  Toughness 

Recovery  and  Reembrittlemect  Trend 

Assurance  Program;  and  Identification 

of  Changes  Requiring  a  License 

Amendment. 

(D*  •  • 

(4)  identification  of  changes  requiring 

a  license  amendment.  Any  changes  to 

the  facility  as  described  in  the  final 

safety  analysis  report  (as  updated) 

which  requires  a  Ucense  amendment 

pureuant  to  §  50.59(c)(2)  of  this  part, 

and  any  changes  to  the  technical 

specifications,  which  are  necessary  to 

either  conduct  the  thermal  annealing  or 

to  operate  the  nuclear  power  reactor 

following  the  annealing  must  be 

identified.  The  section  shall 

demonstrate  that  the  Commission's 

requirements  continue  to  be  complied 

with,  and  that  there  is  reasonable 

assurance  of  adequate  protection  to  the 

public  health  and  safety  following  the 

changes. 

(c)*  •  • 

(2)  If  the  thermal  annealing  was 
completed  but  the  annealing  was  not 
performed  in  accordance  with  the 
Thermal  Annealing  Operating  Plan  and 


the  Requalification  Inspection  and  Test 
Program,  the  licensee  shall  submit  a 
summary  of  lack  of  compliance  with  the 
Thermal  Annealing  Operating  Plan  and 
the  Requalification  Inspection  and  Test 
Program  and  a  justification  for 
subsequent  operation  to  the  Director. 
Office  of  Nuclear  Reactor  Regulation. 
Any  changes  to  the  facility  as  described 
in  the  final  safety  analysis  report  (as 
updated)  which  ate  attributable  to  the 
noncompliances  and  which  require  a 
license  amendment  pureuant  to 
§  50.59(c)(2)  and  any  changes  to  the 
techniod  specifications,  shall  also  be 
identified. 

(i)  If  no  changes  requiring  a  Ucense 
amendment  pureuant  to  §  50.59(c)(2)  or 
changes  to  Technical  Specifications  are 
identified,  the  Ucensee  may  restart  its 
reactor  after  the  requirements  of 
paragraph  (f)(2)  of  this  section  have 
been  met. 

(ii)  If  any  changes  requiring  a  Ucense 
amendment  pureuant  to  §  50.59(c)(2)  or 
changes  to  the  Technical  Specifications 
are  identified,  the  licensee  may  not 
restart  its  reactor  until  approval  is 
obtained  fi-om  the  Director,  Office  of 
Nuclear  Reactor  Regulation  and  the 
requirements  of  paragraph  (f)(2)  of  this 
section  have  been  met. 

(3)«  •  • 

(iii)  If  the  partial  annealing  was  not 
performed  in  accordance  with  the 
Thermal  Annealing  Operating  Plan  and 
the  Requalification  Inspection  and  Test 
Program,  the  Ucensee  shall  submit  a 
summary  of  lack  of  compUance  with  the 
Thermal  Aimealing  Operating  Plan  and 
the  RequaUfication  Inspection  and  Test 
Program  and  a  justification  for 
subsequent  operation  to  the  Director, 
Office  of  Nuclear  Reactor  Regulation. 
Any  changes  to  the  faciUty  as  described 
in  the  final  safety  analysis  report  (as 
updated)  which  are  attributable  to  the 
noncompUances  and  which  require  a 
Ucense  amendment  pureuant  to 
§  50.59(c)(2)  and  any  changes  to  the 
technical  specifications  which  are 
required  as  a  result  of  the 
noncompUances,  shaU  also  be 
identified. 

(A)  If  no  changes  requiring  a  license 
amendment  pureuant  to  §  50.59(c)(2)  or 
changes  to  technical  specifications  are 
identified,  the  Ucensee  may  restart  its 
reactor  after  the  requirements  of 
paragraph  (f)(2)  of  this  section  have 
been  met. 

(B)  If  any  changes  requiring  a  Ucense 
amendment  pureuant  to  §  50.59(c)(2)  or 
changes  to  technical  specifications  are 
identified,  the  Ucensee  may  not  restart 
its  reactor  imtil  approval  is  obtained 
from  the  Director,  Office  of  Nuclear 
Reactor  Regulation  and  the 


requirements  of  piaragraph  (f)(2)  of  this 
section  have  been  met. 

•        •        •        •        • 

4.  In  $  50.71  paragraph  (e)  is  revised 
to  read  as  foUows: 


fSO.71 


of  tecoids,  making  of 


(e)  Each  person  licensed  to  operate  a 
nuclear  power  reactor  pursuant  to  the 
provisions  of  §  50.21  or  §  50.22  of  this 
part  shall  update  periodicaUy,  as 
provided  in  paragraphs  (e)(3)  and  (4)  of 
this  section,  the  final  safety  analysis 
report  (FSAR)  originaUy  submitted  as 
part,  of  the  appUcation  for  the  operating 
Ucense,  to  assure  that  the  information 
included  in  the  report  contains  the 
latest  information  developed.  This 
submittal  must  contain  aU  the  changes 
necessary  to  reflect  information  and 
analyses  submitted  to  the  Commission 
by  the  Ucensee  or  prepared  by  the 
Ucensee  pureuant  to  Commission 
requirement  since  the  submission  of  the 
original  FSAR.  or  as  appropriate  the  last 
update  to  the  FSAR  imder  this  section. 
Tne  submittal  must  include  the  effects  * 
of: 

(1)  AU  changes  made  in  the  faciUty  or 
procedures  as  described  in  the  FSAR: 

(2)  AU  safety  analyses  and  evaluations 
poformed  by  the  Ucensee  either  in 
support  of  requested  Ucense 
amendments,  or  in  support  of 
conclusions  that  changes  did  not  require 
a  Ucense  amendment  in  acccMdanoe 
with  §  50.59(c)(2)  of  this  part; 

(3)  AU  analyses  of  new  safety  issues 
performed  by  or  on  behalf  of  the 
Ucensee  at  Commission  request;  and 

(4)  The  net  effect  of  all  changes  made 
since  the  last  update  on  the  safety 
analyses,  including  probabiUties, 
consequences,  calculated  values,  system 
or  component  performance,  that  are  in 
the  FSAR  (as  updated).  The  updated 
information  shall  be  appropriately 
located  within  the  update  to  the  FSAR. 

5.  Section  50.90  is  revised  to  read  as 
follows: 

fSOJO    Application  for  Amsndmsntef 
Hoenee  or  construction  permiL 

Whenever  a  holder  of  a  Ucense  or 
construction  permit  desires  to  amend 
the  Ucense  (including  the  Technical 
Specifications  incorporated  into  the 
Ucense)  or  permit,  appUcation  for  an 
amendment  must  be  filed  with  the 
Commission,  as  specified  in  §  50.4,  fully 
describing  the  dianges  desired,  and 
foUowing  as  far  as  appUcable.  the  form 
prescribed  for  original  appUcations. 


■  Effects  of  changes  includes  appropriale 
revisioas  o(  descriptions  in  the  FSAR  such  that  the 
FSAR  (as  updated)  is  complete  and  accurate." 
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PART  52— EARLY  SITE  PERMTTS, 
STANDARD  DESIGN 
CERTIFICATIONS:  AND  COMBINEO 
LICENSES  FOR  NUCLEAR  POWER 
PLANTS 

6.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  Sees.  103. 104. 101. 182. 183, 
186.  189.  68  Stat.  936.  948,  953.  9S4.  955. 
956,  as  amended,  sec.  234.  83  Stat.  1244,  as 
amended  (42  U.S.C  2133.  2201,  2232,  2233. 
2236.  2239.  2282):  sees.  201.  202.  206.  88 
SUt.  1242. 1244.  1246.  as  amended  (42  U.S.C 
5841.5842.5546). 

7.  Appendix  A  to  Part  52  is  amended 
by  revising  Section  VIILB.  paragraphs 
5.a.b.d,  and  Section  X.A.3  as  follows: 

Appendix  A— Design  CerlificatioB  Rule 
for  the  VS.  Advanced  Boiling  Water 
Reactor 

Vni.  Processes  for  Changes  and  Departures 

•         •         •         •         • 

B.  Tier  2  infonnation 
•     5.  •  •  • 

a.  An  applicant  or  licensee  who  references 
this  appendix  may  depart  from  Tier  2 
information,  without  prior  NRC  approval, 
unless  the  proposed  departitre  involves  a 
change  to  or  departure  from  Tier  1 
information.  Tier  2*  infonnation.  or  the 
technical  specifications,  or  otherwise 
requires  a  license  amendment  as  deAned  in 
paragraphs  B.S.b  and  B.S.c  of  this  section. 
When  evaluating  the  propoeed  departure,  an 
applicant  or  licensee  shall  consider  all 
matters  described  in  the  plant-specific  DCD. 

b.  A  proposed  departure  bom  Tier  2,  other 
than  one  affecting  resolution  of  a  severe 
accident  issue  identified  in  the  plant-specific 
DCD.  requires  a  license  amendment  if  it 
would — 

(1)  Result  in  more  than  a  minimal  increase 
in  the  probability  of  occurrence  of  an 
accident  previously  evaluated  in  the  plant- 
specific  DCD: 

(2)  Result  in  more  than  a  minimal  increase 
in  the  probability  of  occurrence  of  a 
malfunction  of  equipment  important  to  safety 
previously  evaluated  in  the  plant-specific 
DCD; 

(3)  Result  in  more  than  a  minimal  increase 
in  the  consequences  of  an  accident 
previously  evaluated  in  the  plant-specific 
DCD: 

(4)  Result  in  more  than  a  minimal  increase 
in  the  consequences  of  a  malfunction  of 
equipment  important  to  safiety  previously 
evaluated  in  the  plant-specific  DCD: 

(5)  Crmte  a  poesibility  for  a  design  basis 
accident  of  a  different  type  than  any 
evaluated  previously  in  the  plant-specific 
DCD: 

(6)  Create  a  possibility  for  a  malfunction  of 
equipment  important  to  safety  with  a 
different  result  than  any  evaluated  previously 
in  the  plant-specific  DCD;  or 

(7)  Result  in  a  reduction  in  the  margin  of 
safety  associated  with  any  Technical 
Specification  for  an  application  or  license 
referencing  this  design  certification. 


d.  If  a  departure  requires  a  license 
amendment  pursuant  to  paragraphs  B.5.b  or 
B.5.C  of  this  section,  it  is  governed  by  10  CFR 
50.90. 


X.  Records  and  Reporting 

A.  Records. 

•  •         •         •         • 

3.  An  applicant  or  licensee  who  references 
this  appendix  shall  prepare  and  maintain 
written  evaluations  which  provide  the  bases 
for  the  determinations  required  by  Section 
VIII  of  this  appendix.  These  evaluations  must 
be  retained  throughout  the  period  of 
application  and  for  th«  term  of  the  license 
(including  any  period  of  renewal). 

8.  Appendix  B  to  part  52  is  amended 
by  revising  Section  Vm.B,  paragraphs 
5.a,b,d,  and  Section  X.A.3  to  read  as 
follows: 

Appendix  B— Design  Certification  Rule 
for  the  Ssrstem  8(Kf  Design 

Vni.  Processes  for  Changes  and  Departures 

•  •         •         •         • 

B.  Tier  2  information. 

•  •         •         •         • 

a.  An  applicant  or  licensee  who  references 
this  appendix  may  depart  from  Tier  2 
information,  without  prior  NRC  approval, 
unless  the  proposed  departure  involves  a 
change  to  or  departure  frtjm  Tier  1 
information,  Tier  2*  information,  or  the 
technical  specifications,  or  otherwise 
requires  a  license  amendment  as  defined  in 
paragraphs  B.5.b  and  B.S.c  of  this  section. 
When  evaluatid)^  the  proposed  departure,  an 
applicant  or  licensee  shall  consider  all 
mattera  described  in  the  plant-specific  DCD. 

b.  A  proposed  deportxire  from  Tier  2.  other 
than  one  affecting  resolution  of  a  severe 
accident  issue  identified  in  the  plant-specific 
DCD.  requires  a  license  amendment  if  it 
would — 

(1)  Result  in  more  than  a  minimal  increase 
in  the  probability  of  occxirrence  of  an 
accident  previously  evaluated  in  the  plant- 
specific  DCD; 

(2)  Result  in  more  than  a  minimal  increase 
in  the  probability  of  occurrence  of  a 
malfunction  of  equipment  important  to  safety 
previously  evaluated  in  the  plant-specific 
DCD: 

(3)  Result  in  more  than  a  minimal  increase 
in  the  consequences  of  an  accident 
previously  evaluated  in  the  plant-specific 
DCD; 

(4)  Result  in  more  than  a  minimal  increase 
in  the  consequences  of  a  malfunction  of 
equipment  important  to  safety  previously 
evaluated  in  the  plant-specific  DCD; 

(5)  Create  a  possibility  for  a  design  basis 
accident  of  a  different  type  than  any 
evaluated  previously  in  the  plant-specific 
DCD; 

(6)  Create  a  possibility  for  a  malfunction  of 
equipment  important  to  safety  with  a 
different  result  than  any  evaluated  previously 
in  the  plant-specific  DCD;  or 

(7)  Result  in  a  reduction  in  the  margin  of 
safety  associated  with  any  Technical 


Specification  for  an  applicaUon  or  license 
refsrencing  this  design  certification. 

•         •         •         •         • 

d.  If  a  departure  requires  a  license 
amendment  pursuant  to  paragraphs  B.5.b  or 
B.5.C  of  this  section,  it  is  governed  by  10  CFR 
50.90. 


X.  Records  and  Reporting 

A.  Records. 

•        •        •        •        • 

3.  An  applicant  or  licensee  who  references 
this  appendix  shall  prepare  and  maintain 
written  evaluations  which  provide  the  bases 
for  the  determinations  required  by  Section 
Vm  of  this  appendix.  These  evaluations  must 
be  retained  throughout  the  period  of 
application  and  for  the  term  of  the  license 
(including  any  period  of  renewal). 

PART72-LICENSINQ 
REQUIREMENTS  FOR  THE 
INDEPENDENT  STORAGE  OF  SPENT 
NUCLEAR  FUEL  AND  HIGH-LEVEL 
RADIOACTIVE  WASTE 

9.  The  authority  citation  for  part  72 
continues  to  read  as  follows: 

Authority:  Sees.  51,  53,  57. 62,  63,  65,  69, 
81, 161,  182,  183, 184, 186, 187, 189,  68  Stat. 
929.  930,  932,  933,  934,  935,  948,  953,  954, 
955,  as  amended,  sec.  234,  83  Stat.  444.  as 
.  amended  (42  U.S.C  2071,  2073,  2077,  2092, 
2093,  2095,  2099,  2111,  2201.  2232,  2233, 
2234,  2236,  2237.  2238,  2282);  sec.  274,  Pub. 
L.  86-373.  73  Stat.  688.  as  amended  (42 
U.S.C  2021);  sec.  201.  as  amended,  202,  206, 
88  Stat.  1242.  as  amended.  1244. 1246  (42 
U.S.C  5841,  5842,  5846);  Pub.  L.  95-601,  sec. 
10.  92  Stat.  2951  (42  U.S.C  5851);  sec.  102. 
Pub.  L  91-190,  83  Stat.  853  (42  U.S.C.  4332); 
Sees.  131. 132, 133. 135, 137, 141,  Pub.  I-. 
97-425.  96  Stat.  2229,  2230,  2232,  2241,  sec 
148,  Pub.  L  100-203, 101  Stat.  1330-235  (42 
U.S.C  10151,  10152,  10153,  10155,  10157, 
10161, 10168). 

Section  72.44(g)  also  issued  under  sees. 
142(b)  and  148(c),  (d).  Pub.  L.  100-203,  101 
Stat.  1330-232. 1330-236  (42  U.S.C 
10162(b).  10168(c).  (d)).  Section  72.46  also 
issued  under  sec.  189.  68  Stat.  955  (42  U.S.C. 
2239);  sec.  134.  Pub.  L.  97-425, 96  Stat.  2230 
(42  U.S.C  10154).  Section  72.96(d)  also 
issued  under  sec.  145(g),  Pub.  L  100-203, 
101  Stat.  1330-235  (42  U.S.C.  1016S(g)). 
Subpart  )  also  issued  under  sees.  2(2),  2(15), 
2(19).  117(a).  141(h).  Pub.  L.  97-425.  96  Stat. 
2202,  2203,  2204,  2222,  2224  (42  U.S.C 
10101. 10137(a).  10161(h)).  Subparts  K  and  L 
are  also  issued  under  sec.  133.  98  Stat.  2230 
(42  U.S.C.  10153)  and  sec.  216(a],  96  Stat. 
2252  (42  U.S.C  10198). 

10.  Section  72.3  is  amended  by  revising 
the  definition  for  independent  spent 
fuel  storage  installation  or  ISFSI  to  read 
as  follows: 

172.3    Definitions. 

•        •        •        •        • 

Independent  spent  fuel  storage 
installation  or  ISFSI  means  a  complex 
designed  and  constructed  for  the 


interim  storage  of  spent  nuclear  fuel  and 
other  radioactive  materials  associated 
with  spent  fuel  storage.  An  ISFSI  which 
is  located  on  the  site  of  another  facility 
licensed  under  this  part  or  a  facility 
licensed  under  part  50  of  this  chapter 
and  which  shares  common  utilities  and 
services  with  such  a  facility  or  is 
physically  connected  with  such  other 
facility  may  still  be  considered 
independent. 

11.  In  §  72.9.  paragraph  (b)  is  revised 
to  read  as  follows: 

f  72.9    InformatkMi  collection 
requirements:  0MB  approval. ' 

•  *        •        •       • 

(b)  The  approved  information 
collection  requirements  contained  in 
this  part  appear  in  §§  72.7.  72.11.  72.16. 
72.19.  72.22  throu^  72.34.  72.42.  72.44. 
72.48  through  72.56.  72.62.  72.70 
through  72.82.  72.90.  72.92.  72.94. 
72.98,  72.100,  72.102.  72.104.  72.108. 
72.120.  72.126.  72.140  through  72.176. 
72.180  through  72.186.  72.192.  72.206. 
72.212.  72.216.  72.218.  72.230.  72.232. 
72.234.  72.236.  72.240.  72.244.  and 
72.248. 

12.  In  §  72.24.  paragraph  (a)  is  revised 
as  follows: 

§72.24    Contents  Of  applicatfc>n:Technicai 
Infonnation. 

•  •        •        ■        • 

(a)  A  description  and  safety 
assessment  of  the  site  on  which  the 
ISFSI  or  MRS  is  to  be  located,  with 
appropriate  attention  to  the  design  bases 
for  external  events.  Such  assessment 
must  contain  an  analysis  and  evaluation 
of  the  major  structures,  systems  and 
components  of  the  ISFSI  or  MRS  that 
bear  on  the  suitability  of  the  site  when 
the  ISFSI  or  MRS  is  operated  at  its 
design  capacity.  If  the  proposed  ISFSI  or 
MRS  is  to  be  located  on  the  site  of  a 
nuclear  power  plant  or  other  licensed 
facility,  the  potential  interactions 
between  the  ISFSI  or  MRS  and  such 
other  facility — including  shared 
common  utilities  and  services — ^must  be 
evaluated. 

•  •        •        *        • 

13.  Section  72.48  is  revised  to  read  as 
follows: 


§72.48    Ctiangee,te«ts  and  experiments. 

(a)  Definitions — As  used  in  this 
section: 

(1)  Change  means  a  modification. 

addition  or  removal. 

(2)  Final  Safety  Analysis  Report  (as 
updated)  means: 

(i)  For  site-specific  licensees,  the 
Safety  Analysis  Report  for  a  ISFSI.  MRS 
or  spent  fuel  storage  cask,  submitted  in 
accordance  with  §  72.24.  as  cSodified  as 


a  result  of  changes  made  pursuant  to 
§  72.48.  and  as  updated  in  accordance 
with  §72.70; 

(ii)  For  general  licensees,  the  Safety 
Analysis  Report  for  a  ISFSI.  MRS  or 
spent  fuel  storage  cask,  as  modified  as 
a  result  of  changes  made  pursuant  to 
§  72.48.  and  as  updated  in  accordance 
with  §  72.216:  and 

(iii)  For  certificate  holders,  the  Safety 
Analysis  Report  for  an  approved  cask, 
modified  by  as  a  result  of  changes  made 
pursuant  to  §  72.48  and  as  updated  in 
accordance  with  §  72.248. 

(3)  The  ISFSI.  MRS.  or  spent  fuel 
storage  cask  as  described  in  the  Final 
Safety  Analysis  Report  (as  updated) 
means: 

(i)  Tlie  systems,  structtues.  and 
components  that  are  described  in  the 
Final  Safety  Analysis  Report  as  updated 
in  accordance  with  §§  72.70,  72.216  or 
§  72.248. 

(ii)  The  design,  performance 
requirements  and  methods  of  operation 
for  such  systems,  structures,  and 
components  required  to  be  included  or 
described  in  the  Final  Safety  Analysis 
Report  (as  updated),  and 

(lii)  The  evaluations  for  such  systems, 
structures,  and  components  required  to 
be  included  in  the  Final  Safety  Analysis 
Report  (as  updated)  and  which 
demonstrate  that  their  intended 
fimction(s)  will  be  accomplished. 

(4)  Procedures  as  described  in  the 
Final  Safety  Analysis  Report  (as 
updated)  means  information  in  the 
Final  Safety  Analysis  Report  (as 
updated)  regarding  how  structures, 
systems,  and  components  are  operated 
or  controlled  and  information 
describing  conduct  of  operations. 

(5)  Reduction  in  margin  of  safety 
associated  with  any  technical 
specification  means  that  the  input 
assumptions,  analytical  methods, 
acceptance  conditions,  criteria  and 
limits  of  the  safety  analyses,  presented 
in  the  Final  Safety  Analysis  Report  (as 
updated),  that  established  any  technical 
specification  requirement,  are  altered  in 
a  nonconservative  manner. 

(6)  Tests  or  experiments  not  described 
in  the  Final  Safety  Analysis  Report  (as 
updated)  means  any  condition  where 
the  ISFSI,  MRS  or  spent  fuel  storage 
cask  or  any  of  its  systems,  structtues.  or 
components  are  utilized  or  controlled  in 
a  manner  which  is  either: 

(i)  Outside  the  controlling  parameters 
of  the  design  bases  as  described  in  the 
Final  Safety  Analysis  Report  (as 
updated)  or 

(ii)  Inconsistent  with  the  analyses  in 
the  Final  Safety  Analysis  Report  (as 
updated). 

(b)(1)  A  licensee  or  certificate  holder 
may  make  changes  in  the  ISFSI.  MRS. 


or  spent  fuel  storage  cask  as  described 
in  the  Final  Safety  Analysis  Report  (as 
updated),  make  changes  in  the 
procedures  as  described  in  the  Final 
Safety  Analysis  Report  (as  updated),  and 
conduct  tests  or  experiments  not 
described  in  the  Final  Safety  Analysis 
Report  (as  updated),  without  obtaining 
either  a  license  amendment  pursuant  to 
§  72.56  (for  licensees),  if  a  change  in  the 
conditions  incorporated  in  the  license  is 
not  required,  and  the  change,  test,  or 
experiment  does  not  meet  any  of  the 
criteria  in  paragraph  (b)(2)  of  this 
section  or  a  Certificate  of  CompUance 
(CoC)  amendment  pursuant  to  §  72.244 
(for  certificate  holders),  if  a  change  in 
the  terms,  conditions  or  specifications 
incoiporated  in  the  CoC  is  not  required; 
and  the  change,  test,  or  e^qwriment  does 
not  meet  any  of  the  criteria  in  paragraph 
(b)(2)  of  this  section.  The  provisions  in 
this  section  do  not  apply  to  changes  in 
procedures  when  the  appUcable 
regulations  estabUsh  more  specific 
criteria  for  accompUshing  such  changes. 

(2)  A  licensee  shall  obtain  a  license 
amendment  pursuant  to  §  72.56  and  a 
certificate  holder  shall  obtain  a  CoC 
amendment  pursuant  to  §  72.244,  prior 
to  implementing  a  change,  test,  or 
experiment  if  it  would: 

(i)  Result  in  more  than  a  minimal 
increase  in  the  probabiUty  of  occurrence 
of  an  accident  previously  evaluated  in 
either  the  Final  Safety  ;*nalysis  Report 
(as  updated),  or  in  evaluations 
performed  pursuant  to  this  section  and 
safety  analyses  performed  pursuant  to 
§§  72.56  or  72.244  after  the  last  Final 
Safety  Analysis  Report  was  updated 
pursuant  to  §§  72.70,  72.216  ot  8  72.248. 
of  this  part,  as  applicable; 

(ii)  Result  in  more  than  a  minimal 
increase  in  the  probabiUty  of  occurrence 
of  a  malfunction  of  structures,  systems, 
and  components  important  to  safety 
which  were  previously  evaluated  in 
either  the  Final  Safety  Analysis  Report 
(as  updated),  or  in  evaluations 
performed  pursuant  to  this  section  and 
safety  analyses  performed  pursuant  to 
§§  72.56  or  72.244  after  the  last  final 
safety  analysis  report  was  updated 
pursuant  to  §§  72.70.  72.216  or  §  72.248, 
of  this  part,  as  applicable; 

(iii)  Result  in  more  than  a  minimal 
increase  in  the  consequences  of  an 
accident  previously  evaluated  in  either 
the  Final  Safety  Analysis  Report  (as 
updated),  or  in  evaluations  performed 
pursuant  to  this  section  and  safety 
analyses  performed  pursuant  to  §§  72.56 
or  72.244  after  the  last  final  safety 
analysis  report  was  updated  pursuant  to 
section  72.70.  72.216  or  S  72.248.  of  this 
part,  as  appUcable; 

(iv)  Result  in  more  than  a  minimal 
increase  in  the  consequences  of  a 
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malfunction  of  structures,  systems,  and 
components  important  to  saifety  which 
were  previously  evaluated  in  either  the 
Final  Safety  Analysis  Report  (as 
updated),  or  in  evaluations  performed 
pursuant  to  this  section  and  safety 
analyses  performed  pursuant  to  §  72.56 
or  §  72.244  after  the  last  final  safety 
analysis  report  was  updated  ptirsuant  to 
§  72.70,  §  72.216  or  §  72.248,  of  this  part, 
as  applicable; 

(v)  Create  the  possibility  for  a  design 
basis  accident  of  a  different  type  than 
any  evaluated  previously  in  either  the 
Final  Safety  Analysis  Report  (as 
updated),  or  in  evaluations  performed 
pursuant  to  this  section  and  safety 
analyses  performed  pursuant  to  §§  72.56 
or  §  72.244  with  respect  to  design  basis 
accidents  after  the  last  final  safety 
analysis  report  was  updated  pursuant  to 
§  72.70,  §  72.216  or  §  72.248.  of  this  part, 
as  applicable; 

(vij  Create  the  possibility  for  a 
malfunction  of  structures,  systems,  and 
components  important  to  safety  with  a 
difiierent  result  than  any  evaluated 
previously  in  either  the  Final  Safety 
Analysis  Report  (as  updated),  or  in 
evaluations  performed  pursuant  to  this 
section  and  safety  analyses  performed 

1>ursuant  to  §§  72.56  or  §  72.244  after  the 
ast  final  safety  analysis  report  was 
updated  piu^uant  to  §  72.70,  $  72.216  or 
S  72.248,  of  this  part,  as  applicable: 

(vii)  Result  in  a  reduction  in  the 
margin  of  safety  associated  with  any 
technical  specification;  (viii)  Result  in  a 
significant  increase  in  occupational 
exposure; 

fix)  Result  in  a  significant  unreviewed 
environmental  impact. 

(c)(1)  Each  licensee  or  certificate 
holder  shall  maintain  records  of  changes 
in  the  ISFSI,  MRS.  or  spent  fuel  storage 
cask  and  of  changes  in  procedures  it  has 
made  pursuant  to  this  section  if  these 
changes  constitute  changes  in  the  ISFSI, 
MRS,  or  spent  fiiel  storage  cask  or 
procedures  described  in  the  Final  Safety 
Analysis  Report  (as  updated).  The 
licensee  or  certificate  holder  shall  also 
maintain  records  of  test  and 
experiments  carried  out  pursuant  to 
paragraph  (b)  of  this  section.  These 
records  shall  include  a  written 
evaluation  that  provides  the  bases  for 
the  determination  that  the  change,  test, 
or  experiment  does  not  require  a  license 
or  CoC  amendment  pursuant  to 
paragraph  (b)(2)  of  this  section.  The 
records  of  changes  in  the  ISFSI,  MRS,  or 
spent  fuel  storage  cask  and  of  changes 
in  procedures  and  records  of  tests  and 
experiments  shall  be  maintained  until 
spent  nuclear  fuel  is  no  longer  stored  in 
the  ISFSI,  MRS  or  spent  fuel  storage 
cask,  and  the  Commission  terminates 
the  license  or  CoC.  For  a  holder  of  cask 


Certificate  of  Compliance  who 
permanently  ceases  operation,  any  such 
records  shall  be  provided  to  the  new 
holder  of  cask  Certificate  of  Compliance 
or  to  the  Commission,  as  appropriate,  in 
accordance  with  §  72.234(d)(3). 

(2)  Annually,  or  at  such  shorter 
interval  as  may  be  specified  in  the 
license  or  CoC,  each  holder  of  a  license 
or  cask  Certificate  of  Compliance  shall 
submit  a  report  containing  a  brief 
description  of  changes,  tests  and 
experiments  made  by  the  license  or 
certificate  holder  under  paragraph  (b)  of 
this  section,  including  a  summary  of  the 
evaluation  of  each.  Licensee  and 
certificate  holders  shall  submit  their 
reports  in  accordance  with  §  72.4.  Any 
report  submitted  by  a  licensee  or 
certificate  holder  purauant  to  this 
paragraph  will  be  made  a  part  of  the 
public  record  pertaining  to  the  license 
or  CoC. 

14.  Section  72.56  is  revised  to  read  as 
follows: 

f72je    Application  for  anMndment  of 


Whenever  a  holder  of  a  license  desires 
to  amend  the  license  (including  a 
change  to  the  license  conditions),  an 
application  for  an  amendment  shall  be 
filed  with  the  Commission  fully 
describing  the  changes  desired  and  the 
reasons  for  such  changes,  and  following 
as  far  as  applicable  the  form  prescribed 
for  original  applications. 

IS.  In  §  72.70.  paragraphs  (a),  (b). 
introductory  text,  and  (b)(2)  are  revised 
to  read  and  a  new  paragraph  (c)  is  added 
to  read  as  follows: 

172.70    Safety  analyals  rapoft  updating. 

(a)  The  design,  description  of  planned 
operations,  and  other  information 
submitted  in  the  Safety  Analysis  Report 
for  an  ISFSI  or  MRS  shall  be  updated  by 
the  licensee  and  submitted  to  the 
Commission  at  least  once  every  six 
months  after  issuance  of  the  license 
during  final  design  and  construction, 
until  preoperational  testing  is 
completed,  with  a  Final  Safety  Analysis 
Report  (FSAR)  completed  and  submitted 
to  the  Commission  at  least  90  days  prior 
to  the  planned  receipt  of  spent  fuel  or 
high-level  radioactive  waste.  The  FSAR 
shall  include  a  final  analysis  and 
evaluation  of  the  design  and 
performance  of  structures,  systemsrand 
components  that  are  important  to  safety 
taking  into  account  any  pertinent 
information  developed  since  the 
submittal  of  the  license  application. 

(b)  After  the  firat  receipt  of  spent  fuel 
or  high-level  radioactive  waste  for 
storage,  the  FSAR  shall  be  updated 
annually  and  submitted  to  the 


Commission  by  the  licensee.  This 
submittal  shall  include  the  following: 

(2)  A  description  and  analysis  of 
changes  in  procedures  or  in  structures, 
systems,  and  components  of  the  ISFSI  or 
MRS.  as  described  in  the  FSAR  (as 
updated),  with  emphasis  upon: 

•  •        •        •        • 

(c)  The  licensee  shall  submit  revisions 
of  the  FSAR  to  the  Commission  in 
accordance  with  §  72.4.  on  a 
replacement-page  basis  that  is 
accompanied  by  a  list  which  identifies 
the  ciinent  pages  of  the  FSAR  following 
page  replacement.  Each  replacement 
page  shall  include  both  a  change 
indicator  for  the  area  changed  (e.g..  a 
bold  line  vertically  drawn  in  the  margin 
adjacent  to  the  portion  actually 
changed)  and  a  page  change 
identification  (date  of  change  or  change 
number  or  both). 

16.  In  §  72.86.  paragraph  (b)  is  revised 
to  read  as  follows: 

f72J6   Criminal  panaMaa. 

•  •        •        •        • 

(b)  The  regulations  in  this  part  72  that 
are  not  issued  imder  sections  161b. 
161i.  or  161o  for  the  purposes  of  section 
223  are  as  follows:  §§  72.1.  72.2.  72.3. 
72.4.  72.5.  72.7.  72.8.  72.9.  72.16.  72.18. 
72.20.  72.22.  72.24.  72.26.  72.28.  72.32. 
72.34.  72.40.  72.46.  72.56.  72.58.  72.60. 
72.62.  72.84.  72.86.  72.90.  72.96.  72.108. 
72.120.  72.122.  72.124.  72.126.  72.128. 
72.130.  72.182.  72.194,  72.200,  72.202. 
72.204.  72.206.  72.210.  72.214.  72.220. 
72.230.  72.238.  72.240.  72.244.  and 
72.246. 

17.  In  §  72.212,  paragraph  (b)(4)  is 
revised  to  read  as  follows: 

172.212    CondMona  of  general  ilcanse 
laaued  under  f72.2ia 

(b)  •  •  • 

(4)  Prior  to  use  of  this  general  license, 
determine  whether  activities  related  to 
storage  of  spent  fuel  under  this  general 
license  involve  a  change  in  the  facility 
Technical  Specifications  or  require  a 
license  amendment  for  the  facility 
pursuant  to  §  50.59(c)(2)  of  this  chapter. 
Results  of  this  determination  must  be 
documented  in  the  evaluation  made  in 
paragraph  (b)(2)  of  this  section. 

18.  In  §  72.216.  new  paragraph  (d)  is 
added  to  read  as  follows: 

172^6    Roporta. 

•        •        •        •        • 

(d)  The  final  safety  analysis  report 
(FSAR)  for  each  approved  cask  used  by 
the  general  licensee  shall  be  updated 
annually  and  submitted  to  the 
CommissionH)y  the  general  licensee. 
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The  submittal  shall  include  the 
followine: 

(1)  A  description  and  analysis  of 
changes  in  procedures  or  in  structures, 
systems,  and  components  of  the  spent 
fuel  storage  cask,  as  described  in  the 
FSAR  (as  updated),  with  emphasis 
upon: 

(i)  Performance  requirements. 

(ii)  The  bases,  with  technical 
justification  therefor  upon  which  such 
requirements  have  been  established,  and 

(iii)  Evaluations  showing  that  safety 
functions  will  be  accomplished. 

(2)  An  analysis  of  the  significance  of 
any  changes  to  codes,  standards, 
regulations,  or  regulatory  gmdes  which 
the  general  licensee  has  committed  to 
meeting  the  requirements  of  which  are 
applicable  to  the  design,  construction, 
or  fabrication  of  the  spent  fuel  storage 
cask. 

(3)  The  general  licensee  shall  submit 
revisions  containing  updated 
information  to  the  Commission,  in 
accordance  with  §  72.4.  on  a 
replacement-page  basis  that  is 
accompanied  by  a  list  which  identifies 
the  current  pages  of  the  FSAR  following 
page  replacement.  The  general  licensee 
shall  also  provide  a  copy  of  the 
submittal  to  the  holder  of  the  certificate 
for  the  cask.  Each  replacement  page 
shall  include  both  a  change  indicator  for 
the  area  changed  (e.g..  a  bold  line 
vertically  drawn  in  the  margin  adjacent 
to  the  portion  actually  changed)  and  a 
page  change  identification  (date  of 
change  or  change  nimiber  or  both).  Each 
replacement  page  shall  also  indicate  the 
cask  FSAR.  including  the  certificate 
holder's  revision  number,  upon  which 
the  general  licensee's  update  is  based. 

19.  Section  72.244  is  added  to  read  as 
follows: 

172.244    Application  for  amendment  of  a 
oeitlflcate  of  complianea. 

Whenever  a  certificate  holder  desires 
to  amend  the  CoC  (including  a  change 
to  the  terms,  conditions  or 
specifications  of  the  CoC).  an 
application  for  an  amendment  shall  be 
filed  with  the  Commission  fully 
describing  the  changes  desired  and  the 
reasons  for  such  changes,  and  following 
as  far  as  applicable  the  form  prescribed 
for  original  applications. 

20.  Section  72.246  is  added  to  read  as 
follows: 


{72.246    laauMKe  of  amendment  to  a 
oanmcaw  oi  oompmnoa. 

In  determining  whether  an 
amendment  to  a  CoC  will  be  issued  to 
the  applicant,  the  Commission  will  be 
guided  by  the  considerations  that 
govern  the  issuance  of  an  initial  CoC. 

21.  Section  72.248  is  added  to  read  as 
follows: 


§72.248    Safety analyala raport updadng. 

(a)  The  design,  description  of  planned 
operations,  and  other  information 
submitted  in  the  Safety  Analysis  Report 
for  a  spent  fuel  storage  cask  shall  be 
updated  by  the  certificate  holder  and 
submitted  to  the  Commission  after  the 
design  of  the  spent  fuel  storage  cask' has 
been  approved  pursuant  to  §  72.238. 
This  Final  Safe^  Analysis  Report 
(FSAR)  shall  be  completed  and 
submitted  to  the  Commission  within  90 
days  after  approval  of  the  cask  design. 
The  FSAR  shall  incorporate  all  changes 
and  requirements  contained  in  the  CoC 
and  the  staff's  safety  evaluation  report 
(SER)  associated  with  approval  of  the 
cask's  design. 

(b)  The  FSAR  shall  be  updated 
annually  and  submitted  to  the 
Commission  by  the  certificate  holder. 
This  submittal  ^all  include  the 
following: 

(1)  A  description  and  analysis  of 
changes  in  procedures  or  in  structures, 
systems,  and  components  of  the  spent 
fuel  storage  cask,  as  described  in  the 
FSAR  (as  updated),  with  emphasis 
upon: 

(i)  Performance  requirements. 

(ii)  The  bases,  with  technical 
justification  therefor  upon  which  such 
requirements  have  been  established,  and 

(iii)  Evaluations  showing  that  safety 
functions  will  be  accomplished. 

(2)  An  analysis  of  the  significance  of 
any  changes  to  codes,  standards, 
regulations,  or  regulatory  guides  which 
the  certificate  holder  has  committed  to 
meeting  the  requirements  of  which  are 
applic^le  to  the  design,  construction, 
or  fabrication  of  the  spent  fuel  storage 
cask. 

(c)  The  certificate  holder  shall  submit 
revisions  containing  updated 
information  to  the  Commission,  in 
accordance  with  §  72.4.  on  a 
replacement-page  basis  that  is 
accompanied  by  a  list  which  identifies 
the  current  pages  of  the  FSAR  following 
page  replacement.  The  certificate  holder 
shall  also  provide  a  copy  of  the 
submittal  to  each  general  licensee  using 
the  spent  fuel  storage  cask.  Each 
replacement  piage  shall  include  both  a 
change  indicator  for  the  area  changed 
(e.g.,  a  bold  line  vertically  drawn  in  the 
margin  adjacent  to  the  portion  actually 
changed)  and  a  page  change 
identification  (date  of  change  or  change 
number  or  both). 

Dated  at  Rockville,  Maryland,  this  14th  day 
of  October.  1998. 

For  the  Nuclear  Regulatoiy  Commission. 
lohn  C  Hoyte. 
Secretary  of  the  Commission. 
[PR  Doc.  98-28066  Filed  10-20-98;  8:45  am| 
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DEPARTMENT  OF  TRANSPORTATION 

Fadaral  Aviation  Adminiatratlon 

14CFRPart39 

[Docket  No.  9e-NM-2S»-A0| 

RIN  2120-AA64 

Alrwonhinaaa  Diractivaa:  McOonnall 
Douglaa  Modal  MO-M-30  Sarfaa 
Alrplanaa 

AGBICY:  Federal  Aviation 
Administration,  IXTT. 
ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMAirr:  This  dociunent  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AO)  that  is  applicable  to 
certain  McDonnell  Douglas  Model  MD- 
90-30  series  airplanes.  This  proposal 
would  require  modification  of  the  right 
and  left  main  landing  gear  (MLG) 
hydraulic  damper  assemblies  or 
replacement  of  the  MLG  hydraulic 
damper  assemblies  with  modified  and 
reidentified  hydraulic  damper 
assemblies.  This  proposal  is  prompted 
by  reports  indicating  that,  during 
overiiauls,  the  MLG  hydraulic  dampers 
assembUes  failed  or  had  damaged  spring 
retainers  due  to  insufficient  material 
thickness  of  the  spring  retainers.  The 
actions  specified  by  the  proposed  AD 
are  intended  to  prevent  failure  of  the 
hydrauhc  damper  assemblies  of  the 
MLG,  which  could  result  in  vibration 
damage  and  collapse  of  the  MLG. 
DATES:  Comments  must  be  received  by 
December  7. 1998. 
AlxmeSSES:  Submit  comm«its  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-114, 
Attention:  Rules  DodiLet  No.  98-NM- 
269-AD,  1601  Lind  Avenue.  SW.. 
Renton.  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9:00  a.m.  and  3:00 
p.m..  Monday  through  Friday,  except 
Federal  holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
The  Boeing  Company.  Douglas  Products 
Division.  3855  Lakewood  Boulevard, 
Long  Beach.  California  90846. 
Attention:  Technical  Publications 
Business  Administration.  Dept.  C1-L51 
(2-60).  Tlus  infonnation  may  be 
examined  at  the  FAA.  Transport 
Airplane  Directorate,  1601  Lind 
Avenue.  SW..  Renton.  Washington  or  at 
the  FAA.  Transport  Airplane 
Directorate.  Los  Angeles  Aircraft 
Certificati(m  Office.  3960  Paramount 
Boulevard.  Lakewood.  California. 
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FOA  FURTHER  INFORMATION  CONTACT: 
Walter  Eiennan,  Aerospace  Engineer, 
Systems  and  Equipment  Branch,  ANM- 
130L,  FAA,  Transport  Airplane 
Directorate,  Los  Angeles  Aircraft 
Certification  OfHce,  3960  Paramount 
Boulevard.  Lakewood,  California 
90712-4137;  telephone  (562)  627-5336; 
fax  (562)  627-5210. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  argimients  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  s{)ecifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  98-NM-269-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-114,  Attention:  Rules  Docket  No. 
98-NM-269-AD,  1601  Land  Avenue. 
SW..  Renton.  Washington  98055-4056. 

Discussion 

The  FAA  has  received  reports 
indicating  that,  during  overhauls,  30 
percent  of  the  latest  configuration  of  the 
main  landing  gear  (MLG)  hydraulic 
damper  assemblies  installed  on 
McDonnell  Douglas  Model  MD-90 
series  airplanes  failed  or  had  damaged 
spring  retainers.  Investigation  revealed 
that  the  cause  of  the  hydraulic  damper 
assemblies  failures  or  damaged  spring 
retainers  may  be  insufficient  material 
thickness  of  the  spring  retainers.  Such 


failure  of  the  spring  retainers,  if  not 
corrected,  could  result  in  failure  of  the 
hydraulic  damper  assemblies  of  the 
MLC,  which  could  result  in  vibration 
damage  and  collapse  of  the  MLG. 

Explanation  of  Relevant  Service 
Information 

The  FAA  has  reviewed  and  approved 
McDonnell  Douglas  Service  Bulletin 
MD90-32-032.  dated  July  8,  1998, 
which  describes  procedures  for 
modification  of  the  right  and  left  MLG 
hydraulic  damper  assemblies.  The 
modification  involves  removal  and 
disassemblage  of  the  hydraulic  damper 
assemblies;  installation  of  new  spring 
retainers  in  the  damper  assemblies;  and 
installation  of  the  modified  and 
reidentified  hydraulic  damper 
assemblies.  Accomplishment  of  the 
actions  specified  in  the  service  bulletin 
is  intended  to  adequately  address  the 
identified  unsafe  condition. 

Explanation  of  Requirements  of 
Proposed  Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  products  of  this  same 
type  design,  the  proposed  AD  would 
require  modification  of  the  hydraulic 
damper  assemblies  or  replacement  of 
the  hydraulic  damper  assemblies  with 
modified  and  reidentified  hydraulic 
damper  assemblies. 

Cost  Impact 

There  are  approximately  111 
airplanes  of  the  affected  design  in  the 
worldwide  fleet.  The  FAA  estimates  that 
40  airplanes  of  U.S.  registry  would  be 
affected  by  this  proposed  AD. 

It  would  take  approximately  18  work 
hours  per  airplane  (including  access, 
removal,  and  closeup)  to  accomplish  the 
proposed  modification,  at  an  average 
labor  rate  of  $60  [>er  work  hour. 
Required  parts  would  cost 
approximately  $598  per  airplane.  Based 
on  these  figures,  the  cost  imfwct  of  the 
proposed  AD  on  U.S.  operators  is 
estimated  to  be  Si  ,678  per  airplane. 

It  would  take  approximately  5  work 
hours  per  airplane  to  accomplish  the 
proposed  replacement  at  an  average 
labor  rate  of  $60  per  work  hour.  Based 
on  these  figures,  the  cost  impact  of  the 
replacement  proposed  by  this  AD  on 
U.S.  operators  is  estimated  to  be  $300 
per  airplane. 

The  cost  impact  figiuvs  discussed 
above  are  bas«Kl  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  AD  were  not  adopted. 


Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  imder  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR 11034,  February  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Sub|ects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendnaent 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40113.  44701. 


139.13    [An 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

McDonnell  Douglas:  Docket  98-NM-26»- 
AD. 

Applicability:  Model  MD-9O-30  series 
airplanes,  as  listed  in  McDonnell  Douglas 
Service  Bulletin  MD90-32-032,  dated  July  8, 
1998:  certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
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alternative  method  of  compliance  in 
accordance  with  paragraph  (c)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  eSisct  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and.  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  biluie  of  the  hydraulic  damper 
assemblies  of  the  main  landing  gear  (MLG), 
which  could  result  in  vibration  damage  and 
collapse  of  the  MLG.  accompUsh  the 
following: 

(a)  Within  2  years  after  the  effective  date 
of  this  AD,  accomplish  the  requirements 
specified  in  either  paragraph  (a)(1)  or  (a)(2) 
of  this  AD. 

(1)  Modify  the  right  and  left  MLG 
hydraulic  damper  assemblies  in  accordance 
with  McDonnell  Douglas  Service  Bulletin 
MDeO-32-032.  dated  )uly  8, 1998;  or 

(2)  Replace  the  right  and  left  MLG 
hydrauUc  damper  assemblies  with  modified 
and  reidentified  hydraulic  damper 
assemblies  having  part  number  (P/N) 
SR093200S7-7005,  SR093200S7-7007, 
SR09320057-7009.  or  5923142-5513,  in 
accordance  with  paragraph  B.5.  of  the 
Accomplishment  Instructions  of  the  service 
bulletin. 

(b)  As  of  the  effective  date  of  this  AD.  no 
person  shall  install  on  any  airplane  a  damper 
sub  assembly  having  P/N  SRD93200S7-e. 
SR09320O57-17.  or  5923142-5017;  or  a 
damper  assembly  having  P/N  SR09320057- 
7001,  SR09320057-7003.  or  5923142-5511. 
unless  the  part  is  modified  in  accordance 
with  paragraph  (a)(1)  of  this  AD. 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  accepuble  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Los 
Angeles  Aircraft  Certification  Office  (AGO), 
FAA.  TransjKJrt  Airplane  Directorate. 

Operators  shall  submit  their  requests 
through  an  appropriate  FAA  Principal 
Maintenance  Inspector,  who  may  add 
comments  and  then  send  it  to  the  Manager, 
Los  Angeles  AGO. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD.  if  any,  may  be 
obtained  from  the  Los  Angeles  AGO. 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Issued  in  Renton.  Washington,  on  October 
14,  li998. 

DaneU  M.  Pederson, 
Acting  Manager.  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
(FR  Doc.  98-28155  Filed  ll>-20-98:  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40CFRPartS2 
[TX90-1-73e0b:  FRL-6160-3] 

Approval  and  Promulgation  of  State 
ImplMnentatlon  Plan,  Taxaa: 
Recodification  of  Regulations  to 
Control  Lead  Emisaions  From 
Stationary  Soufcas 

AQENCV:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Proposed  rule^ 

summary:  EPA  is  approving  the 
recodification  of  the  Texas  State 
Implementation  Plan  (SIP)  regulations 
controlling  emissions  of  lead  from 
stationary  sources.  The  recodification 
consists  of  a  renumbering  of  the  sections 
and  administrative  changes  to  the  rules. 
There  are  no  substantive  changes  to  the 
rules. 

In  the  final  rules  section  of  this 
Federal  Register.  EPA  is  approving  the 
State's  SIP  revision  as  a  direct  final  rule 
without  prior  proposal  because  the 
Agmicy  views  this  as  a  noncontroversial 
amendment  and  anticipates  no  adverse 
comments.  A  detailed  rationale  for  the 
approval  is  set  forth  in  the  direct  final 
rule.  If  no  adverse  comments  are 
leoeived  in  response  to  the  direct  final 
rule,  no  further  activity  is  contemplated 
in  relation  to  this  action.  If  EPA  receives 
adverse  comments,  the  direct  final  rule 
will  be  withdrawn,  and  all  public 
comments  received  will  be  addressed  in 
a  subsequent  final  rule  based  on  this 
proposed  rule.  The  EPA  will  not 
institute  a  second  comment  period  on 
this  action.  Any  parties  interested  in 
commenting  on  this  action  should  do  so 
at  this  time. 

Please  see  the  direct  final  rule  of  this 
action  located  elsewhere  in  today's 
Federal  Register  for  a  detailed 
description  of  the  Texas  lead 
recodification. 

DATES:  Comments  must  be  postmariced 
by  November  20,  1998. 
ADDRESSES:  Written  comments  should 
be  addressed  to  Mr.  Thomas  H.  Diggs, 
Chief,  Air  Plaiming  Section  (6PI>-L).  at 
the  EPA  Regional  Office  listed  below. 
Copies  of  the  documents  relevant  to  this 
action  are  available  for  public 
inspection  during  normal  business 
hours  at  the  following  locations. 
Interested  persons  wanting  to  examine 
these  documents  should  make  an 
appointment  with  the  appropriate  office 
at  least  24  hours  before  the  visiting  day. 

Environmental  Protection  Agency. 
Region  6.  Multimedia  Planning  and 
Permitting  Division,  1445  Ross  Avenue, 


Suite  700,  Dallas.  Te^cas  75202-2733, 
telephone  (214)  665-7214. 

Texas  Natural  Resource  Conservation 
Commission.  12100  Park  35  Circle, 
Building  F,  Austin,  Texas  78753. 
FOR  FURTMER  MFORMATKM  OONTACT:  Lt. 
Mick  Cote,  Region  6  Air  Planning 
Section  at  the  above  address,  telephone 
(214)  665-7242. 

SUPPLBeiTARY  MFORMATKM:  See  the 
infcRmation  provided  in  the  direct  final 
action  of  the  same  title  which  is 
published  in  the  Rules  and  Regulations 
section  of  this  Federal  Regisler. 

List  of  Sdbjeds  in  40  CFR  Part  52 

Environmental  protection,  Aix 
pollution  ccmtrol.  Incorporation  by 
reference,  Intergovernmental  relations. 
Lead,  Particulate  matter.  Reporting  and 
recordkeeping  requirements. 

Aeftarily:  42  U.S.C  7401-7671q. 

Dated:  September  2. 1998. 
lanyCUflBrd, 

Acting  Begional  Administrator,  Region  6. 
(FR  Doc  98-28115  Filed  10-20-98:  8:45  am) 


ENWIONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 
(PA122-407ab:  FRL-ei7»-11 

Approval  and  Promuigatfon  of  Air 
QuaMy  ImplamafitMlon  Plans: 
CuiwnoiiwsaHh  of  Psnnsylwania; 
Enhanoad  Motor  VaMds  mapactlon 


AQBICY:  Envirtmmental  Protection 
Agency  (EPA). 

action:  Proposed  Rule;  extension  of  the 
comment  period. 


:  EPA  is  extending  the 
conunent  period  for  a  docujnent 
published  on  September  16, 1998  (63  FR 
49517).  In  this  document,  EPA  proposed 
approval  of  Pennsylvnia's  August  21, 
1998  State  Implementation  Plan  (SIP) 
revision  for  the  enhanced  motor  vehicle 
inspection  and  maintenance  program. 
At  the  request  of  a  commenter,  EPA  is 
extending  the  comment  period  through 
November  16, 1998. 
DATES:  Comments  must  be  received  on 
or  before  November  16, 1998. 
ADDRESSES:  Comments  may  be  mailed  to 
Marcia  L.  Spink,  Associate  Director, 
Office  of  Air  Programs,  Mailcode 
3AP20,  U.S.  Environmental  Protection 
Agency,  Region  HI,  1650  Arch  Street, 
Philadelphia,  Pennsylvania  19103. 
FOR  FURTHER  MF0RMAT10N  CONTACT: 
Brian  Rehn.  (215)  814-2176,  or  by  e- 
mail  at  rehn.brianOepamail.epa.gov. 


S6128 Federal  Register /Vol.  63.  No.  203  /  Wednesday.  October  21.  1998/ Proposed  Rules 


Federal  Regigter/Vol.  63,  No.  203 / Wednesday.  October  21.  1998/Proposed  Rules  56129 


Dated:  October  8. 1998. 
W.  MichMl  McCabe. 

Regional  Administrator.  Region  ID. 

(FR  Doc.  98-28113  Filed  10-2&-98;  8:45  ami 

MLUNQCOM  mo  ao  P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  271 
(FRL-ei7»-e) 

Idaho:  Final  Auttiorization  of  State 
Hazartlous  Waate  Management 
Program  Revisions 

AQENCY:  Enviromnental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  The  EPA  proposes  to  grant 
final  authorization  to  the  hazardous 
waste  program  revisions  submitted  by 
the  State  of  Idaho.  In  the  Rnal  rules 
section  of  this  Federal  Register,  EPA  is 
authorizing  the  State's  program 
revisions  as  an  immediate  final  rule 
because  EPA  views  this  action  as 
noncontroversial  and  anticipates  no 
adverse  comments.  A  detailed  rationale 
for  the  authorization  is  set  forth  in  the 
immediate  final  rule.  If  no  adverse 
written  comment  is  received  on  this 
action,  the  immediate  final  rule  will 
become  efiiective  and  no  further  activity 
will  occur  in  relation  to  this  proposal. 
If  EPA  receives  adverse  written 
comment,  EPA  will  withdraw  the 
immediate  final  rule  before  its  effective 
date  by  publishing  a  withdrawal  in  the 
Federal  Register.  EPA  will  then  respond 
to  public  comments  in  a  later  final  rule 
based  on  this  proposal.  EPA  may  not 
provide  further  opportunity  for 
comment.  Any  pariies  interested  in 
commenting  on  this  action  should  do  so 
at  this  time. 

DATES:  Written  comments  must  be 
received  on  or  before  November  20, 
1998. 

ADDRESSES:  Mail  written  comments  to 
|eff  Hunt,  U.S.  EPA,  Region  10,  1200 
Sixth  Avenue,  Mail  stop  WCM-122, 
Seattle,  WA  98101,  phone,  (206)  553- 
0256.  Copies  of  the  materials  submitted 
by  Idaho  are  available  during  normal 
business  hours  at  the  following 
locations:  EPA  Region  10  Library,  1200 
Sixth  Avenue,  Seattle,  WA,  98101. 
phone  (206)  553-1289  and  the  Idaho 
Department  of  Health  and  Welfare, 
Division  of  Environmental  Quality. 
Planning  and  Evaluation  Division,  1410 
N.  Hilton,  Boise.  Idaho  83706.  phone, 
(208)  373-0502  (liefer  to  Docket 
numbers:  0105-9401,  0105-9502,  0105- 
9601;  contact  is  Pam  Smolczynski). 


FOR  FURTHER  INFORMATKM  CONTACT:  Jeff 
Hunt.  U.S.  EPA.  Region  10. 1200  Sixth 
Avenue,  Mail  Stop  WCM-122,  Seattle, 
WA,  98101,  phone  (206)  553-0256. 
SUPPt.EMENTARY  INFORMATION:  For 
additional  information  see  the 
immediate  final  rule  published  in  the 
rules  section  of  this  Federal  Register. 

Dated:  October  6. 1998. 
Chuck  Clarke. 

Regional  Administrator.  Region  10. 
(FR  Doc.  98-27703  Filed  10-20-98:  8:45  am) 
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DEPARTMENT  OF  THE  INTERIOR 

FIsti  and  Wildlife  Service 

50  CFR  Part  17 

RIN  101S-AF00 

Endangered  and  Threataned  Wildlife 
and  Plants;  Proposed  Rule  To  Dallst 
the  Dismal  Swamp  Souttieaatsm 
Shrew  (Sorex  longirostria  flaherl) 

AGENCY:  Fish  and  Wildlife  Service. 
Interior. 


ACnON:  Proposed  rule. 


SUMMARY:  The  U.S.  Fish  and  Wildlife 
Service  (Service)  proposes  to  remove  the 
Dismal  Swamp  southeastern  shrew 
[Sorex  longirostris  fisheri  Merriam)  from 
the  List  of  Endangered  and  Threatened 
Wildlife.  The  Dismal  Swamp 
southeastern  shrew  was  listed  as  a 
threatened  species  in  1986  under  the 
Endangered  Species  Act  of  1973.  as 
amended  (Act).  New  data  indicate  that 
this  species  is  more  widely  distributed 
than  previously  believed,  is  fairly 
abundant  within  its  range,  occurs  in  a 
wide  variety  of  habitats,  and  is 
genetically  secure.  The  Service 
concludes  that  the  data  supporting  the 
original  classification  were  incomplete 
and  that  the  new  data  indicate  removing 
the  Dismal  Swamp  southeastern  shrew 
from  the  List  of  Endangered  and 
Threatened  Wildlife  is  warranted. 
DATES:  Comments  from  all  interested 
(MUties  must  be  received  by  December 
21. 1998.  Public  hearing  requests  must 
be  received  by  December  7, 1998. 
ADDRESSES:  Comments  and  materials 
concerning  this  proposal  should  be  sent 
to  the  Virginia  Field  Office,  U.S.  Fish 
and  Wildhfe  Service,  P.O.  Box  99. 6669 
Short  Lane,  Gloucester.  Virginia  23061. 
The  complete  file  for  this  rule  is 
available  for  inspection  by  appointment, 
during  normal  business  hours  at  the 
above  address. 

FOR  FURTHER  INFORMATION  CONTACT: 
Cynthia  A.  Schulz.  Fish  and  Wildlife 


Biologist,  at  the  above  address 
(telephone  804/693-6694.  extension 
127;  facsimile  804/693-9032). 
SUPPI^MENTARY  INFORMATION: 

Background 

The  Dismal  Swamp  southeastern 
shrew  is  a  small,  long-tailed  shrew  with 
a  brown  back,  slightly  paler  underfiarts. 
hxiBy  feet,  and  a  relatively  short,  broad 
nose  (Handley  1979a).  It  weighs  3  to  5 
grams  and  measures  up  to  10 
centimeters  in  length.  The  sp>ecies  was 
first  described  as  Sorex  fisheri  by  C.H. 
Merriam  (Merriam  1895).  Merriam's^     ^ 
description  was  based  on  four 
specimens  trapped  near  Lake 
Drummond.  Virginia  by  A.K.  Fisher  of 
the  U.S.  Department  of  Agriculture's 
Bureau  of  Biological  Siuveys.  Rhoads 
and  Young  (1897)  captured  a  specimen 
in  Chapanoke,  Perquimans  County, 
North  Carolina,  that  seemed 
intermediate  between  5.  fisheri  and  the 
southeastern  shrew  (Sorex  longirostris 
Bachman)  (Handley  1979b).  Jackson 
(1928)  subsequently  reduced  S.  fisheri 
to  a  subspecies  of  S.  longirostris.  Three 
subspecies  of  southeastern  shrew  are 
now  recognized — Sorex  longirostris 
eionis,  which  occurs  in  the  northern 
two-thirds  of  peninsular  Florida  (Jones 
et  al.  1991);  S.  I.  fisheri,  which  occurs 
in  southeastern  Virginia  and  eastern 
North  Carolina;  and  S.  1.  longirostris, 
which  occtu^  in  the  rest  of  the  range 
that  extends  through  eastern  Louisiana, 
eastern  Oklahoma,  and  Missouri,  then 
eastward  through  central  Illinois  and 
Indiana,  southern  Ohio,  and  Maryland. 
Jones  et  al.  (1991)  examined  the 
taxonomic  status  of  these  three 
subspecies  and  verified  substantial  size 
differences  among  them.  The  authors 
found  that  S.  1.  eionis  was  significantly 
larger  in  four  cranial  measurements 
when  compared  with  the  other  two 
subspecies;  S.  /.  fisheri  was  significantly 
large  in  one  cranial  and  one  external 
measurement;  and  S.  /.  longirostris  had 
a  relatively  short  palate  and  rostrum, 
narrow  skull,  and  short  foot  and  tail. 
This  study  confirmed  the  subspecific 
status  of  S.  /.  fisheri. 

Apart  from  a  litter  of  five  young  found 
in  a  nest  in  the  Dismal  Swamp  in  1905. 
little  is  known  about  reproduction  or 
other  life  history  features  of  Sorex 
longirostris  fisheri  (Handley  1979b). 
However,  more  is  known  about  the  life 
history  of  other  Sorex  species,  and  this 
information  may  apply  to  S.  /.  fisheri. 
Sorex  longirostris  reproduces  from 
March  through  October,  and  it  is  likely 
that  two  litters  are  bom  each  year,  with 
one  to  six  young  produced  per  litter 
(Webster  et  al.  1985).  Nests  are  shallow 
depressions  lined  with  dried  leaves  and 


grasses  and  are  usually  associated  with 
rotting  logs  (Webster  et  al.  1985).  Young 
shrews  grow  rapidly  and  are  almost 
adult  size  when  they  leave  the  nest 
(Jackson  1928).  Sorex  longirostris  forage 
on  spiders,  crickets,  butterfly  and  moth 
larvae,  slugs,  snails,  beetles,  centipedes, 
and  vegetation  (Webster  et  al.  1985. 
Whitaker  and  Mumford  1972).  Little 
information  is  available  about  the  daily 
activity  patterns  of  S.  longirostris.  They 
forage  intermittently  throughout  the  day 
and  night  in  all  seasons,  seem  to  be 
most  active  after  rains  and  during 
periods  of  high  humidity,  and  do  much 
of  their  foraging  in  the  leaf  litter  or  in 
timnels  in  the  upper  layers  of  the  soil 
(Jackson  1928). 

The  Dismal  Swamp,  the  type  locality 
for  Sorex  longirostris  fisheri,  is  a 
forested* wetland  with  a  mosaic  of 
habitat  types  located  in  southeastern 
Virginia  and  ad)acent  North  Carolina. 
Within  the  Dismal  Swamp.  S.  I.  fisheri 
has  been  found  in  a  variety  of  habitat 
types  including  recent  clearcuts, 
regenerating  forests,  young  pine 
plantations,  grassy  and  brushy 
roadsides,  yoimg  forests  with  shrubs 
and  saplings,  and  mature  pine  and 
deciduous  forests  (Padgett  1991,  Rose 
1983).  Sorex  longirostris  fisheri  has  also 
been  collected  in  utility  line  rights-of- 
way.  The  highest  densities  of  S.  I.  fisheri 
occur  in  early  successions!  stage 
habitats  and  the  lowest  densities  in 
mature  forests  (Everton  1985),  although 
mature  forests  are  likely  to  be  important 
to  the  survival  of  the  shrew  during 
periods  of  drought  or  fire.  Densities  of 
southeastern  shrews  in  early 
successional  stages  are  10  to  30  per 
hectare  (Rose  1995).  Rose  (1995)  stated 
that,  based  on  his  previous  studies, 
mature  forests  yield  only  about  */•  or 
less  of  the  densities  of  S.  longirostris 
compared  with  early  successional  stage 
habitats  dominated  by  grasses  and 
shrubs.  Matiue  forests  with  closed 
canopies  have  densities  of  one  to  four 
shrews  per  hectare  (Rose  1995).  "Within 
two  years  of  the  cutting  of  a  forest  plot, 
and  probably  for  8-12  years  afterwards 
on  such  cutover  plots,  the  densities  of 
southeastern  shrews  are  likely  to  be  five 
or  more  times  greater  than  in  nearby 
mature  forests.  (The  number  of  years 
depends,  in  "part,  on  whether  the  trees 
on  the  sites  regenerate  naturally  or  are 
planted.)"  (Rose  1995). 

Until  recently,  the  distribution  of 
Sorex  longirostris  fisheri  was -considered 
coincidental  with  the  historical 
boundaries  of  the  Dismal  Swamp 
(Handley  1979a,  Hall  1981,  Rose  1983). 
After  collection  of  the  original  type 
series,  additional  S.  /.  fisheri  specimens 
were  collected  bom  similar  habitats  in 
the  Dismal  Swamp  between  1895  and 


1902.  Prior  to  1980,  only  19  specimens 
of  S.  1.  fisheri  were  known.  "In  addition 
to  Young's  (Rhoads  and  Young  1989) 
Chapanoke  specimen  in  the  Academy  of 
Natural  Sciences  of  Philadelphia,  and 
one  in  the  American  Museiun  of  Natural 
History  that  (W.  J.)  Daniel  (Jr.)  collected 
at  Lake  Drummond  in  1905.  the 
National  Museum  has  16  &t>m  Lake 
Drummond  collected  in  1895  and  1902 
by  Fisher.  T.  S.  Pabner.  (W.  L.)  Ralph, 
and  Daniel,  and  one  I  collected  near 
Wallaceton  (at  the  eastern  edge  of  the 
Dismal  Swamp  in  Virginia)  in  1953" 
(Handley  1979b).  In  1980. 15  5. 
longirostris  were  collected  in  pitfall 
traps  in  Suffolk.  Virginia  from  the 
northwest  section  of  the  Great  Dismal 
Swamp  National  Wildlife  Refuge 
(Refuge)  (Rose  1981)  that  is  located  in 
North  Carolina  and  Virginia.  Based  on 
their  large  size,  the  specimens  were 
classified  as  S.  /.  fisheri. 

From  December  1980  through  July 
1982.  37  pitfall  grids  were  established  in 
Currituck  and  Gates  counties.  North 
Carolina  and  the  Qties  of  Chesapeaike. 
Suffolk,  and  Virginia  Beach  and  Isle  of 
Wight  and  Surry  counties.  Virginia 
(Rose  1983).  The  results  of  this  trapping 
were  24  specimens  from  10  populations 
classified  as  Sorex  longirostris  fisheri, 
62  specimens  from  9  populations 
classified  as  intergrades.  and  30 
specimens  from  7  populations  classified 
as  S.  /.  longirostris.  Three  grids  each 
contained  one  specimen  classified  as  S. 
1.  longirostris,  while  the  remaining 
specimens  were  classified  as  S.  I.  fisheri. 
The  author  determined  that  S.  /.  fisheri 
was  associated  with  the  Dismal  Swamp 
proper,  except  for  a  population  north  of 
the  Refuge  and  a  population  east  of  the 
Refiige.  A  narrow  zone  of  hybridization 
(these  populations  contained  specimens 
that  represent  the  parent  stocks  and 
individuals  that  may  be  hybrids)  was 
foimd  to  border  the  Dismal  Swamp 
running  approximately  north/south 
along  its  western  edge  and  ninning 
northwest/southeast  adjacent  to  the 
southeastern  comer  of  the  Refuge.  Sorex 
longirostris  longirostris  was  found  to  the 
east  and  west  of  the  Dismal  Swamp  with 
distinctive  populations  of  S.  1. 
longirostris  occurring  within  20  miles  of 
the  Dismal  Swamp  Imrder  (Rose  1983). 
The  results  of  this  analysis  indicated 
that  the  largest  Sorex  were  located 
within  the  Refuge  and  the  smallest 
Sorex  were  located  at  greater  distances 
from  the  Refuge,  with  specimens  of 
intermediate  size  on  the  margins  of  the 
Refuge.  This  suggested  that 
interbreeding  of  the  two  subspecies 
might  be  occurring,  particularly  at  the 
margins  of  the  Refuge.  Rose  (1983) 
tentatively  recommended  that  S.  I. 


fisheri  be  listed  as  threatened  primarily 
because  of  the  potential  for  contact  and 
interbreeding  with  S.  /.  longirostris.  "If 
widespread,  this  inteibreecUng  can 
result  in  an  alteration  of  the  gene  pools 
of  both  subspecies  in  the  zone  of 
contact,  and  the  integrity  of  both 
subspecies  may  be  lost  in  the  extreme" 
(Rose  1983). 

Additional  study  of  Sorex  was 
conducted  from  October  1986  through 
June  1989,  focusing  within  the  Refuge 
but  also  including  outlying  areas  of  the 
historical  Dismal  Swamp  (Padgett  1991). 
Particular  emphasis  was  placed  on 
determining  whether  the  nominate 
subspecies  might  be  expanding  into  the 
remaining  Dismal  Swamp  proper  and 
interbreeding  with  Sorex  longirostris 
fisheri.  The  results  of  Padgett's  (1991) 
study  indicated  that  S.  I.  fisheri  was 
restricted  to  the  historic  Dismal  Swamp 
and  that  there  was  no  strong  evidence 
that  S.  1.  longirostris  was  using 
roadways  to  enter  the  interior  of  the 
Refuge.  Between  1989  and  1991,  Erdle 
and  Pageb  (1991)  collected  shrews  to 
further  delineate  the  distributions  of  5. 
/.  fisheri  and  S.  /.  longirostris  in 
Virginia.  Sampling  was  conducted  in 
much  of  the  historic  Dismal  Swamp  east 
of  the  Refuge  and  north  of  the  Virginia- 
North  Carolina  State  line.  Shrews 
referable  to  both  taxa  and  intergrades 
were  represented  in  the  26  Sorex 
trapped.  These  findings  supported  the 
hypothesis  that  S.  /.  longirostris  might 
be  moving  into  areas  of  the  historical 
Dismal  Swamp.  During  the  1990s,  many 
additional  areas  were  surveyed  within 
the  historical  Dismal  Swamp  in 
Virginia;  the  specimens  found  were 
referable  to  S.  I.  fisheri  or  S.  I. 
longirostris  or  were  of  intennediate  size. 

While  a  significant  amount  of  study 
on  the  distribution  of  Sorex  longirostris 
fisheri  had  taken  place  in  Virginia, 
knowledge  of  the  species  in  North 
Carolina  was  sparse.  In  the  early  1980s. 
D.  W.  Webster  from  the  University  of 
North  Carolina- Wilmington  collected 
Sorex  longirostris  from  southeastern 
North  Carolina  P.W.  Webster. 
University  of  North  Carolina- 
Wilmington,  pers.  conun.  1997). 
Utilizing  the  existing  range  maps  for  5. 
longirostris,  Webster  determined  that 
the  specimens  were  S.  /.  longirostris.  In 
the  late  1980s.  Webster  collected  S. 
longirostris  bom  Beaufort  County.  North 
Carolina  (located  midway  along  the 
coast  of  North  Carolina)  and  realized 
that  those  specimens  looked  fust  like 
those  collected  from  southeastern  North 
Carolina.  Webster  (pers.  comm.  1997), 
still  using  the  existing  range  maps, 
assumed  these  specimens  were  S.  I. 
longirostris.  Historical  locations  of  S.  I. 
fishai  in  North  Carolina  were 
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summarized  by  Webster  (1902), 
indicating  collection  of  S.  I.  fisheri  from 
Camden,  Currituck,  and  Gates  counties. 
Webster  (1992)  indicated  that  S.  I. 
fisheri  probably  inhabits  parts  of 
Chowan.  Pasquotank,  and  Perquimans 
counties.  Webster  continued  to  collect 
shrews  firom  coastal  North  Carolina 
throughout  the  early  1990s  (D.W. 
Webster,  pers.  comm.  1997). 

In  January  1994,  Webster  visited  the 
National  Museum  of  Natiual  History 
and  compared  specimens  he  had 
collected  from  southeastern  North 
Carolina  and  Beaufort  and  Gates 
counties.  North  Carolina,  to  the 
specimens  at  the  Smithsonian  and 
realized  that  his  specimens  were  of  the 
same  size  as  the  voucher  specimen  for 
Sorex  longimstris  fisheri  from  Lake 
Drummond  (the  type  locality).  Charles 

0.  Handley,  curator  of  mammals  for  the 
museum,  agreed  with  Webster  that  these 
shrews  were  referable  to  S.  I.  fisheri 
based  on  size.  Based  on  that 
information,  Webster  hypothesized  that 
the  "dividing  Une"  between  S.  /.  fisheri 
and  S.  I.  longimstris  may  be  somewhere 
between  Wilmington,  North  Carolina 
and  Charleston,  South  Carolina. 

hi  May  1994,  Webster  visited  the 
North  Carolina  State  Museiun  of  Natural 
Sciences  and  found  a  series  of  relatively 
large  Sorex  longimstris  (not  identified  to 
subspecies)  from  Croatan  National 
Forest  (Jones,  Craven,  and  Carteret 
counties)  in  North  Carolina  (U.S.  Fish 
and  Wildlife  Service  1995).  He 
presumed  that  this  series  of  shrews  was 
5. 1,  fisheri  based  on  his  trip  to  the 
Smithsonian  (D.W.  Webster,  pers. 
comm.  1997).  The  State  museum  also 
had  specimens  of  southeastern  shrews 
from  Chowan,  Bladen,  and  Brunswick 
counties  that  Webster  assumed  were  S. 

1.  fisheri  (D.W.  Webster,  pers.  comm. 
1997).  In  May  and  June  1994,  Webster 
collected  S.  longirostris  near  the  town  of 
Warsaw  in  Duphn  County,  midway 
between  Wibnington  and  Raleigh,  North 
Carolina.  He  determined  that  these 
specimens  were  referable  to  S.  I.  fisheri 
(D.W.  Webster,  pers.  comm.  1997). 

Webster  et  al.  (1996a,  1996b) 
compared  Sorex  longirostris  specimens 
frt>m  east -central  and  southeastern 
North  Carolina  to  specimens  from  the 
Dismal  Swamp.  They  also  examined 
specimens  from  Charleston  County, 
South  Carolina  (near  the  type  locality 
for  S.  /.  longimstris)  and  Citrus  County. 
Florida  (the  type  locaUty  for  S.  I.  eionis], 
and  representative  samples  of  S. 
longimstris  from  throughout  the 
southeastern  U.S.  They  concluded  that 
S.  I.  fisheri  "is  much  more  widespread 
and  ubiquitous  than  previously 
believed.  From  this,  it  was  determined 
that  morphometric  characteristics 


would  be  used  to  better  delineate  the 
geographic  distribution  of  S.  I,  fisheri  in 
Virginia  and  North  Carolina.  The 
morphometric  analysis  used  626  S. 
longimstris  from  the  southeastern  U.S. 
(15  bom  Florida.  375  bom  North 
Carolina.  159  from  Virginia,  and  the 
remaining  77  6t>m  Alabama.  District  of 
Columbia,  Indiana,  Kentucky, 
Maryland,  Mississippi,  Missouri.  South 
Carolina,  and  Tennessee).  The 
morphometric  analysis  included  six 
cranial  measurements,  palatal  length, 
and  braincase  length.  If  available  bom 
specimen  tags,  the  total  specimen 
length,  tail  length,  hind  foot  length,  and 
weight  were  also  utilized.  Head  and 
body  length  or  the  difference  between 
total  length  and  tail  length  were 
determined  where  possible.  There  was 
significant  geographic  variation  in  all 
cranial  measurements;  samples  bom 
southeastern  Virginia,  eastern  North 
Carolina,  and  southern  Georgia  and 
Florida  had  much  larger  cranial 
characteristics  than  samples  frtim  ' 

elsewhere  in  the  range.  The  significant 
geographic  variation  in  external 
measurements  and  weight  typically 
followed  the  same  pattern.  A  two- 
dimensional  plot  of  the  samples  formed 
three  clusters:  (1)  shrews  frt>m  Geoigia 
and  Florida  that  have  longer  and  overall 
much  wider  crania;  (2)  sluews  bom 
southeastern  Vii^ginia  and  eastern  North 
Carolina  that  have  longer  crania  with 
relatively  narrower  rostra;  and  (3) 
shrews  from  elsewhere  in  the  range  that 
were  smaller  in  all  cranial 
measurements.  This  plot  explained  93.2 
percent  of  the  total  morphometric 
variation  exhibited  in  S.  longimstris 
crania.  Shrews  bom  the  piedbnont  and 
mountains  of  Virginia  and  North 
Carolina  were  more  similar  to 
specimens  from  the  Mississippi  and 
Ohio  River  basins  than  they  were  to 
those  fit>m  the  mid-Atlantic  coast. 

Webster  et  al.  (1996a,  1996b) 
established  84  survey  sites  in  a  wide 
range  of  habitats  throughout  North 
Carolina  and  Virginia  to  ensure  that 
both  Sofvx  longimstris  longimstris  and 
S.  /.  fisheri  would  be  captured.  Of  the 
84  sites,  49  (58.3  percent)  were  located 
in  abandoned  fields  and  powerline 
rights-of-way  that  were  dominated  by 
herbaceous  vegetation  typical  of  early 
stages  of  succession.  The  other  35  sites 
(41.7  percent)  were  dominated  by 
arborescent  vegetation,  including  such 
forest  types  as  longleaf  pine/turkey  oak. 
pocosin/bay,  Atlantic  white  cedar, 
shortleaf  pine,  riparian  hardwood,  and 
cove  hardwood.  Eighteen  species  of 
small  manunals  were  collected  and  S. 
longimstris  was  the  most  abundant  and 
ubiquitous.  When  survey  sites  were 


divided  into  two  groups,  those 
occturing  in  the  newly  delineated  range 
of  S.  /.  fisheri  or  in  that  of  S.  I. 
longimstris,  the  results  were  similar. 
Within  its  geographic  distribution,  S.  1. 
fisheri  was  the  most  abundant  smtill 
mammal,  or  shared  that  distinction  with 
other  species  at  31  of  the  84  sites 
sampled.  Sorex  longimstris  fisheri  was 
especially  abundant  in  forested  habitats 
in  and  adjacent  to  the  Refuge, 
comprising  84  percent  of  the  specimens 
taken.  The  only  habitat  sampled  where 
S.  1.  fisheri  was  absent  was  xeric 
longleaf  pine/turkey  oak.  Both  taxa  were 
found  in  a  wide  range  of  habitat  types 
and  moistiu«  regimes,  bom  early 
successional  to  mature  second-growth 
forest  and  from  well-drained  uplands  to 
seasonally-inundated  wetlands..  Webster 
(1996a,  1996b)  concluded  that  "•  •  * 
even  the  smallest  specimens  from 
relatively  dry,  upland  sites  in  the 
Dismal  Swamp  region  clearly  are 
assignable  to  S.  I.  fisheri. 

Gurahaw  (1996)  examined  allozyme 
variability  in  specimens  of  the 
southeastern  shrew  from  North  Carolina 
and  Vii^ginia  to  identify  characters  that 
differentiate  Sorex  longimstris  fisheri 
and  S.  1.  longimstris  and  to  determine  if 
there  are  similarities  between  shrews 
from  the  Dismal  Swamp  region  and  the 
coastal  plain  of  southeastern  North 
Carolina.  She  found  that  shrews  from 
the  coastal  plain  of  southeastern  North 
Carolina  grouped  most  closely  with 
those  from  the  Dismal  Swamp.  The 
author  found  an  allele  in  the  shrews 
from  the  coastal  plain  that  represents  a 
genetic  distinction  from  S.  I. 
longimstris.  Distribution  of  this  allele 
appeared  to  follow  the  Fall  Line,  the 
boundary  between  the  piedmont  plateau 
and  upp>er  coastal  plain  in  the 
southeastern  U.S. 

Webster  et  al.  (1996a,  1996b) 
concluded  that  Sorex  longimstris  fisheri 
"*  *  *  has  a  much  broader  geographic 
distribution  than  previously  believed, 
extending  from  southeastern  Virginia  to 
southeastern  North  Carolina  along  the 
outer  coastal  plain.  In  Virginia,  all 
specimens  examined  from  Isle  of  Wight 
County,  the  Qty  of  Chesapeake,  and  the 
Qty  of  Virginia  Beach  are  referable  to  S. 
I.  fisheri,  whereas  those  from  Surry. 
Sussex,  and  Southampton  counties  are 
assignable  to  S.  I.  longimstris.  la  North 
Carolina.  S.  I.  fisheri  is  distributed 
throughout  the  coastal  counties  as  far 
south  as  New  Hanover.  Brunswick,  and 
Columbus  Counties."  Since  the 
conclusion  of  that  study,  5.  /.  fisheri  has 
been  documented  in  Hyde  County, 
North  CaroUna  (D.W.  Webster,  pers. 
comm.  1997).  No  trapping  for  S. 
longimstris  has  been  conducted  in 
Onslow,  Martin.  Pamlico,  or  Burtie 


Counties.  North  Carolina  (D.W.  Webster, 
pers.  comm.  1997).  Webster  (pers. 
comm.  1997)  does  not  have  any  records 
of  S.  I.  fisheri  from  Pasquotank  County, 
although  surveys  were  conducted  there 
in  1995.  At  the  time  of  listing. 
Pasquotank  Coimty  was  listed  as  a 
county  of  occiurence  for  S.  1.  fisheri. 
however,  the  literature  cited  does  not 
support  this. 

At  the  time  of  listing.  Sorex 
longimstris  fisheri  was  believed  to  occur 
in  only  two  cities  in  Virginia  and  four 
counties  in  North  Carolina.  Sorex 
longimstris  fisheri  is  now  known  to 
occur  in  Beaufort,  Bladen,  Brunswick, 
Camden.  Cateret,  Chowan,  Columbus, 
Craven,  Ciurituck.  Dare.  Duplin.  Gates. 
Greene.  Hyde.  Jones.  Lenoir.^New 
Hanover,  Pender,  Perquimans.  Robeson. 
Scotland,  Tyrrell,  and  Washington 
counties  in  North  Carolina  and 
Chesapeake,  Suffolk,  and  Virginia  Beach 
cities  and  Isle  of  Wight  County  in 
Virginia.  Information  gaps  still  exist  in 
the  distribution  of  S.  I.  fisheri  in  North 
Carolina  and  potentially  South  Carolina. 
Jones  et  al.  (1991)  noted  a  sample  of 
Sorex  specimens  from  coastal  South 
Carolina  that  appeared  to  be  similar  to 
S.  I.  fisheri,  but  substantiation  is  needed 
regarding  the  taxonomy  of  these    . 
specimens. 

Previous  Federal  Actioo 

On  December  30. 1982.  during  its 
review  of  Vertebrate  Wildlife  (47  FR 
58454).  the  Service  designated  the 
Dismal  Swamp  southeastern  shrew  as  a 
category  2  candidate  species,  meaning 
that  a  proposal  to  list  the  subspecies  as 
threatened  or  endangered  was  possibly 
appropriate,  but  that  substantial 
biological  data  were  not  available  at  that 
time  to  support  such  a  proposal.  Rose 
(1981. 1983)  and  Everton  (1985) 
conducted  pre-listing  status  surveys  that 
documented  large  shrews  within  the 
Refuge,  small  shrews  outside  the 
Refi^,  and  intermediate-sized  shrews 
near  the  Refuge  boundaries. 

On  July  16, 1985,  the  Service 
published  a  proposed  rule  to  list  the 
Dismal  Swamp  southeastern  shrew  as  a 
threatened  species  (50  FR  28821).  The 
final  rule  to  list  the  species  was 
published  in  the  Federal  Register  on 
September  26, 1986  (51  FR  34422),  and 
became  effective  on  October  27, 1986. 
The  reasons  for  listing  the  Dismal 
Swamp  southeastern  shrew  were  habitat 
loss  and  alteration  and  possible  loss  of 
genetic  integrity  throu^  interbreeding 
with  S.  /.  longirostris. 

In  the  early  1990's,  a  group  of 
biologists  from  Virginia  held  meetings 
to  discuss  information  and  issues 
related  to  the  recovery  of  the  Dismal 
Swamp  southeastern  shrew.  Initially, 


most  of  the  effort  was  focused  in 
Virginia  because  of  the  development 
pressure  occurring  there.  In  1992. 
biologists  from  North  Carolina  were 
included  in  the  group.  The  Service  then 
convened  an  official  recovery  team,  and 
the  first  meeting  was  held  in  February 
1993. 

A  draft  recovery  plan  was  completed 
in  July  1994,  and  a  notice  of  availability 
of  the  plan  was  published  in  the  Federal 
Register  (59  FR  37260).  The  recovery 
plan  was  finalized  on  September  9, 
1994,  and  updated  on  June  13, 1995. 
Based  on  questions  raised  by  D.W. 
Webster,  a  member  of  the  recovery  team, 
about  the  shrew's  distribution  and 
taxonomy,  in  March  1995,  studies  were 
funded  by  the  Virginia  Departmeiit  of 
Game  and  Inland  Fisheries  and  the 
Service  to  determine  if  large  shrews  are 
distributed  from  the  Dismal  Swamp 
region  southward  throughout  the  coastal 
plain  of  North  Carolina,  and  if  the  large 
shrews  from  coastal  North  Carolina  are 
similar  to  S.  I.  fisheri  from  near  the  type 
locality.  A  combination  of 
morphometric  and  genetic  analyses  was 
proposed  to  answer  these  questions.  The 
results  of  the  morphological  and  genetic 
analyses  which  followed  are  discussed 
in  detail  in  the  "Background"  section  of 
this  rule. 

In  May  1996.  reports  on 
morphometric  variation  among  the  three 
Sorex  longimstris  subspecies  (Webster 
et  al.  1996a)  and  protein  electrophoresis 
and  allozymio  variation  between  S.  I. 
fisheri  and  S.  /.  longimstris  (Gurshaw 
1996)  were  received  by  the  Service  and 
sent  to  the  recovery  team  members.  The 
recovery  team  convened  in  June  1996  to 
discuss  the  two  reports.  The  consensus 
of  the  team  was  that  the  results  of  both 
the  morphological  and  genetic  analyses 
conclusively  show  that  S.  I.  fisheri  is 
widely  distributed  along  the  coastal 
plain  of  southeastern  Virginia  and 
eastern  North  Carolina  at  least  as  far 
south  as  Wilmington,  North  Carolina; 
that  S.  I.  fisheri  uses  a  wide  variety  of 
habitat  types;  and  that  S.  1.  fisheri  is  not 
in  danger  of  genetic  swamping  by  S.  I. 
longirostris.  However,  the  team  agreed 
that  the  reports  should  be  sent  out  for 
independent  peer  review  before  further 
action  was  taken.  The  Service  sent  the 
reports  to  independent  peer  reviewers 
in  June  1996.  Reviewers  that  responded 
concurred  with  the  conclusions  of  the 
authors  and  were  supportive  of 
delisting.  Based  on  comments  provided 
by  recovery  team  members,  the  Service, 
and  peer  reviewers,  the  original 
manuscripts  were  revised  (Moncrief 
1996,  Webster  et  al.  1996b). 

Federal  involvement  with  the  Dismal 
Swamp  southeastern  shrew  alter  listing 
has  included  surveys  for  new  locations 


and  informal  and  formal  section  7 
consiiltations  for  activities  (involving  a 
Federal  action)  occurring  in  suitable 
habitat  within  the  historical  Dismal 
Swamp.  No  jeopardy  biological 
opinions  for  this  species  have  been 
issued. 

Processing  of  this  proposed  rule 
conforms  with  the  Service's  Listing 
Priority  Guidance  for  Fiscal  Years  1998 
and  1999,  published  on  May  8, 1998  (63 
FR  25502).  Hie  guidance  clarifies  the 
order  in  which  Uie  Service  will  process 
rulemakings  giving  highest  priority  (Tier 
1)  to  processing  emergency  rules  to  add 
species  to  the  lists  of  Endangered  and     -^ 
Threatened  Wildlife  and  Plants  (Lists); 
second  priority  (Tier  2)  to  processing 
final  rules  to  add  species  to  the  Lists, 
processing  proposed  rules  to  add 
species  to  the  Lists,  processing 
administrative  findings  on  petitions  (to 
add  species  to  the  Lists,  delist  species, 
or  reclassify  listed  species),  and 
processing  a  limited  number  of 
proposed  or  final  rules  to  delist  or 
reclassify  species;  and  third  priority 
(Tier  3)  to  processing  proposed  or  final 
rules  to  designate  critical  habitat. 
Processing  of  this  proposed  rule  is  a 
Tia  2  action. 

Sammafy  of  Factors  Affscting  die 
^lecies 

Procedures  foimd  at  section  4(a)(1)  of 
the  Endangered  Species  Act  and 
regulations  (50  CFR  part  424) 
promulgated  to  implement  the  listing 
provisions  of  the  Act  were  fblloMwd. 
Regulations  at  50  CFR  424.11  require 
that  certain  (actors  be  considered  before 
a  species  can  be  listed,  reclassified,  or 
delisted.  These  factors  and  their 

application  to  the  Dismal  Swamp  

southeastern  shrew  (Sorex  longirostris 
fisheri  Merriam)  are  as  follows: 

A.  The  Present  or  Threatened 
Destruction,  Modification,  or 
Curtailment  of  its  Habitat  or  Range 

Extensive  habitat  alteration  has 
occurred  within  the  area  historically 
occupied  by  Dismal  Swamp.  At  the 
beginning  of  the  twentieth  century,  the 
Dismal  Swamp  occupied  2.000  to  2.200 
square  miles  (sq  mi)  (5.200  to  5.700 
square  kilometers  (sq  km)).  Currently, 
less  than  320  sq  mi  (830  sq  km)  of  the 
historical  Dismal  Swamp  remain,  189  sq 
mi  (490  sq  km)  of  which  are  protected 
within  the  Rehige  and  the  Great  Dismal 
Swamp  State  Park  in  North  Carolina. 
Remnants  of  the  historical  Dismal 
Swamp  outside  Refuge  and  State  Park 
boundaries  and  land  beyond  the 
historical  Dismal  Swamp  boundaries  are 
disappearing  due  to  development 
associated  with  the  rapid  growth  of  the 
Hampton  Roads  metropoUtan  area  of 
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southeastern  Virginia.  Agricultural  and 
silvicultiual  conversions  (especially  in 
North  Carolina)  also  contribute 
signiBcantly  to  habitat  loss.  Habitat  loss 
was  a  primary  reason  for  listing  the 
Dismal  Swamp  southeastern  shirew, 
considered  at  the  time  to  be  endemic  to 
the  historical  Dismal  Swamp.  However, 
because  the  species  is  now  known  to 
occiu'  across  a  much  larger  area  and  in 
a  wider  variety  of  habitats  (see  the 
"Background"  section  of  this  rule),  the 
threat  of  habitat  loss  is  not  as  significant 
as  was  believed  at  the  time  of  Usting. 

B.  Overutilization  for  Commercial. 
Recreational,  Scientific,  or  Educational 
Purposes 

At  present,  the  only  known  method 
for  studying  or  monitoring  the  Dismal 
Swamp  southeastern  shrew  involves 
lethal  collection  with  pitfall  traps. 
Researchisrs  have  been  permitted  to  take 
individuals  of  the  species  to  gain  an 
understanding  of  its  taxonomy,  ecology, 
and  distribution.  However,  because  the 
Dismal  Swamp  southeastern  shrew  has 
a  high  reproductive  potential  and  a 
rapid  maturation  rate,  limited  collection 
of  individuals  is  not  considered 
detrimental  to  healthy  populations. 
Utilization  for  commercial,  recreational, 
or  educational  purposes  is  not  known  to 
occur. 

C.  Disease  or  Predation 

Southeastern  shrews  are  subject  to 
some  predation,  most  frequently  by 
owls,  snakes,  opossums,  and  domestic 
cats  and  dogs  (French  1980,  Webster  et 
al.  1985).  l^e  number  of  dead  shrews 
foimd  in  woods  and  on  roads  suggests 
that  many  predators  reject  the  shrew, 
probably  because  of  the  bad  taste 
associated  with  their  musk  glands 
(French  1980).  There  is  no  evidence  that 
predation  or  disease  is  a  significant 
threat  to  the  Dismal  Swamp 
southeastern  shrew. 

D.  The  Inadequacy  of  Existing 
Regulatory  Mechanisms 

Wetland  habitats  for  the  Dismal 
Swamp  southeastern  shrew  will 
continue  to  receive  protection  indirectly 
under  Section  404  of  the  Clean  Water 
Act  which  requires  the  Department  of 
the  Army,  Corps  of  Engineers  to  regulate 
certain  activities  affecting  "waters  of  the 
United  States"  including  wetlands. 
However,  delisting  the  Dismal  Swamp 
southeastern  shrew  will  remove  Federal 
prohibitions  against  take  and  activities 
involving  a  Federal  action  which  would 
jeopardize  the  continued  existence  of 
the  species.  However,  because  of  its 
wide  distribution  and  use  of  a  wide 
variety  of  habitats,  the  removal  of  these 
protections  afl^orded  by  the  Act  will  not 


pose  a  significant  threat  to  the  Dismal 
Swamp  southeastern  shrew. 

The  Uismal  Swamp  southeastern 
shrew  is  listed  as  threatened  by  the 
State  of  Virginia.  Virginia's  Endangered 
Species  Act  of  1972,  as  amended  (Code 
of  Virginia  Section  29.1-564-568) 
prohibits  the  taking,  transportation, 
processing,  sale,  or  offer  for  sale  of 
endangered  and  threatened  species 
except  as  permitted.  The  Virginia 
Department  of  Came  and  Inland 
Fisheries  provides  general  protection  to 
wildlife  through  State  law  Section  29.1- 
521,  which  prohibits  their  possession 
and  capture  including  the  attempt  to 
capture,  take,  kill,  possess,  offer  for  sale, 
sell,  offer  for  purchase,  purchase, 
deliver  for  transportation,  transport, 
cause  to  be  transported,  receive,  export, 
import  in  any  maimer  or  in  any  quantity 
except  as  specifically  permitted. 

The  Dismal  Swamp  southeastern 
shrew  is  listed  as  threatened  by  the 
State  of  North  Carolina.  The  species  is 
protected  by  North  Carolina  general 
statute  Article  25.  section  113-337, 
which  makes  it  unlawful  to  take, 
possess,  transport,  sell,  barter,  trade, 
exchange,  export,  or  offer  for  sale, 
barter,  trade,  exchange,  or  export,  or 
give  away  for  any  purpose  including 
advertising  or  other  promotional 
purpose  any  animal  on  a  protected  wild 
animal  list,  except  as  authorized 
according  to  the  regulations  of  the  North 
Carolina  Wildlife  Resources 
Commission. 

All  States  will  have  the  option  of 
retaining  the  ENsmal  Swamp 
southeastern  shrew  on  their  various  lists 
if  it  is  removed  from  the  Federal  List  of 
Endangered  and  Threatened  Wildlife. 
Both  the  States  of  Virginia  and  North 
Carolina  support  the  delisting.  The  State 
of  North  Carolina  plans  to  delist  Dismal 
Swamp  southeastern  shrew  if  it  is 
delisted  at  the  Federal  level  (H. 
LeCrand,  North  Carolina  Natiual 
Heritage  Program,  pers.  comm.  1997). 
However,  because  of  its  wide 
distribution  and  use  of  a  wide  variety  of 
habitats,  the  removal  of  State  protection 
will  not  constitute  a  significant  threat  to 
the  species. 

E.  Other  Natural  or  Manmade  Factors 
Affecting  Its  Continued  Existence 

One  of  the  reasons  for  listing  the 
Dismal  Swamp  southeastern  shrew  was 
concern  regarding  the  possible  loss  of 
genetic  integrity  through  interbreeding 
with  the  nominate  subspecies.  Gurshaw 
(1996)  examined  allozyme  variability  in 
specimens  of  the  southeastern  shrew 
from  North  Carolina  and  Virginia.  She 
found  an  allele  in  the  shrews  from  the 
coastal  plain  that  represents  a  genetic 
distinction  from  Sorex  longirostris 


longirostris  and  that  appeared  to  follow 
the  Fall  Line.  The  author  stated,  "A 
cline  for  this  allele  may  be  shifted  in  the 
direction  of  dispersal  in  proportion  to 
the  direction  of  gene  flow  through 
barriers  such  as  the  Fall  Line  and 
population  size.  If  the  populations 
containing*  •  •(this)*  •  'allele are 
small,  they  will  not  have  as  many 
individuals  dispersing  •  *  *  and  gene 
flow  may  be  restricted  (Endler,  1977).  In 
this  study,  however,  the  opposite 
appears  to  be  happening.  Populations 
with  •  •  •  (this  allele)*  *  •  are 
widespread  in  eastern  North  Carolina 
and  southeastern  Virginia,  with  gene 
flow  carrying  •  •  •  (this)  *  •    •  allele 
above  the  Fall  Line  in  central  North 
Carolina."  She  concluded  that  genetic 
swamping  within  the  Dismal  Swamp 
region  was  not  evident. 

Webster  et  al.  (1996a,  1996b)  found 
that  intergradation  between  Sorex 
longirostris  fisheri  and  S.  1.  longirostris 
is  evident  in  specimens  from  the  inner 
coastal  plain  of  Virginia  and  North 
Carolina.  The  zone  of  intergradation  is 
relatively  narrow  in  Virginia  and 
relatively  wide  in  North  Carolina, 
commensurate  with  the  relative  size  of 
the  inner  coastal  plain.  Shrews  &Y>m 
samples  immediately  to  the  east  and 
west  of  the  present  Dismal  Swamp  were 
slightly  smaller  than  shrews  from  the 
Dismal  Swamp  in  cranial  and  external 
measurements.  This  trend  was  noted  by 
Padgett  et  al.  (1987).  However,  when 
compared  with  specimens  frtim 
throughout  the  range  of  the  species, 
these  shrews  are  referable  to  S.  I.  fisheri. 

The  following  summarizes  available 
information  regarding  potential 
environmental  contaminant  threats  to 
the  Dismal  Swamp  southeastern  shrew 
throughout  its  range.  In  1987  and  1989, 
the  Service  conducted  a  preliminary 
study  (Ryan  et  al.  1992)  within  the 
Refiige  to  determine  if  contaminants 
were  impacting  fish  and  small 
mammals.  All  water  (metal-laden 
leachate  and  groundwater)  draining  the 
Suffolk  City  Landfill,  at  the  time  a 
federally  designated  Superfund  site, 
enters  the  Refuge.  This  landfill  received 
industrial  and  domestic  wastes, 
including  30  tons  of  organophosphate 
pesticides  in  the  1970s.  Numerous 
automobile  junkyards  border  the  Refuge 
to  the  north  and  drain  into  the  Dismal 
Swamp  and  the  Refuge.  Oil,  grease, 
metals,  polycyclic  aromatic 
hydrocfl^ixins  (PAHs)  and  alkanes 
(PAHs  and  alkanes  are  components  of 
petroleum  products)  are  common 
constituents  of  junkyard  and  roadway 
runoff.  Agricultural  fields  to  the  north 
and  west  of  the  Refuge  contribute 
surface  runoff  that  may  contain  residual 
herbicides,  insecticides,  and  fungicides. 


The  Service's  study  (Ryan  et  al.  1992) 
included  analyses  for  contaminant 
residues  in  the  short-tailed  shrew 
(Blarina  brevicauda).  Short-tailed 
shrews  trapped  near  the  East  Ditch 
displayed  elevated  levels  of  lead, 
mercury,  and  several  organochlorine 
pesticides.  The  lead  levels  for  short- 
tailed  shrews  exceeded  normal  ranges 
and  fell  within  the  range  for  lead 
toxicosis  according  to  Ma  (1996).  Small 
mammal  lead  toxicosis  symptoms  may 
include  neurological  dysfunction, 
reproductive  disorders  (including 
stillbirths),  Uver  and  kidney  failure,  etc. 
Apart  from  overt  symptoms, 
asymptomatic  effects  may  occur  at 
lower  levels  and  have  significant  effects 
on  animal  behavior,  yet  be  difficult  to 
evaluate  and/or  document.  Ryan  et  al. 
(1992)  found  that  mercury  levels  for 
short-tailed  shrews  collected  at  East 
Ditch,  Badger  Ditch,  Railroad  Ditch,  and 
Pocosin  Swamp  were  elevated  in 
comparison  to  levels  for  short-tailed 
shrews  collected  bom  the  study 
reference  location  and  other  sites  within 
the  Refuge.  The  mercury  levels  reported 
for  short-tailed  shrews,  although 
elevated  when  compared  within  study 
area  sites,  were  below  those  levels 
reported  in  the  literatiue  as  causing 
observed  adverse  effects. 
Organochlorine  pesticide  levels  of  short- 
tailed  shrews  bom  the  East  Ditch  were 
higher  than  those  reported  from  all 
other  study  sites.  However,  the  levels 
were  below  those  dociunented  in  the 
literature  for  observed  adverse  effects.  In 
siunmary,  there  may  be  a  contaminant 
concern  for  the  Dismal  Swamp 
southeastern  shrew  near  the  East  Ditch 
of  the  Refuge.  However,  no  contaminant 
analysis  has  been  conducted  in  Dismal 
Swamp  southeastern  shrews.  Further 
monitoring  has  been  recommended  by 
the  Service. 

Small  mammals  tend  to  have  limited 
ranges,  and,  therefore,  elevated  levels  of 
contaminants  found  in  shrevtrs  from  one 
location  cannot  be  interpreted  as  a 
condition  for  shrews  throughout  the 
Refuge  or  range.  Land  uses  such  as 
agriculture,  transportation,  and 
urbanization  with  increased  impervious 
surfaces  contribute  measurable  levels  of 
contaminants  to  the  environment,  and 
many  persistent  contaminants  are 
passed  through  the  food  web.  However, 
the  Service  does  not  have  any 
information  indicating  that 
contaminants  pose  a  significant  threat  to 
the  continued  existence  of  the  Dismal 
Swamp  southeastern  shrew. 

In  developing  this  proposed  rule,  the 
Service  has  assessed  the  best  available 
scientific  and  commercial  information 
regarding  the  past,  present,  and  future 
threats  to  the  Dismal  Swamp 


southeastern  shrew,  as  well  as 
information  on  its  distribution,  its 
habitat  use,  and  the  security  of  its 
genetic  integrity.  Based  on  this 
evaluation,  the  Dismal  Swamp 
southeastern  shrew  no  longer  meets  the 
definition  of  "threatened"  under  the 
Act,  and  the  preferred  action  is  to 
remove  the  species  from  the  List  of 
Endangered  and  Threatened  Wildlife, 
thereby  removing  the  protection 

afforded  by  the  Act; 

Regiilations  at  50  CFR  424.11(d)  state 
that  a  species  may  be  delisted  if  (1)  it 
becomes  extinct,  (2)  it  recovers,  or  (3) 
the  original  data  for  classification  were 
in  error.  The  Service  has  determined 
that  the  original  data  for  classification  of 
the  Dismal  Swamp  southeastern  shrew 
as  a  threatened  species  were  in  error. 
However,  it  is  important  to  note  that  the 
original  data  for  classification 
constituted  the  best  available  scientific 
and  commercial  information  available  at 
the  time  and  were  in  error  only  in  the 
sense  that  they  were  incomplete. 
Because  Sorex  longirostris  bom  the 
Dismal  Swamp  were  originally 
classified  as  S.  1.  fisheri  based  on 
morphological  measurements  from  a 
limited  number  of  specimens,  and 
because  specimens  bom  areas  bordering 
the  Dismal  Swamp  did  not  have  similar 
morphological  measurements, 
taxonomists  logically  concluded  that 
only  the  largest  sptecimens  were  S.  I. 
fisheri.  It  has  been  assiuned  since  the 
early  1900s  that  small-sized  shrews 
were  S.  /.  longirostris.  resulting  in 
fflToneous  classification  of  shrews  found 
outside,  and  sometimes  within,  the 
historical  Dismal  Swamp  boundaries. 
Therefore,  the  jjerception  of  a  restricted 
rjmge  for  S.  1.  fisheri  was  not  a 
misinterpretation  on  the  part  of  the 
Service,  but  a  longstanding  scientific 
assumption.  At  the  time  of  listing,  no 
other  interpretation  could  be  reasonably 
construed  from  the  available  data.  The 
Service  concludes  that  the  data 
supporting  the  original  classification 
were  incomplete  and  that  new  data 
indicate  removing  S.  /.  fisheri  from  the 
List  of  Endanger^  and  Threatened 
Wildlife  is  warranted. 

The  Usting  of  the  Dismal  Swamp 
southeastern  shrew  as  a  threatened 
species  was  based  on  the  best 
information  available  and  was  thus  a 
valid  decision  at  the  time:  the  data 
leading  to  a  better  understanding  of  S. 
longirostris  taxonomy  were  derived 
incrementally  as  a  direct  result  of  the 
recovery  program;  and  no  preceding 
shrew  research  anticipated  the  outcome 
of  the  final  morphometric  and  genetic 
analyses.  The  dual  effort  to  increase  the 
base  of  available  information  while 
addressing  the  perceived  threats  to  this 


subspecies  was  thus  both  legally  and 
scientifically  justified  up  to  the  point 
when  new  information  yielded  a 
significant  change  in  the  knowledge  of 
the  Dismal  Swamp  southeastern  shrew's 
status. 

The  Service,  after  conducting  a  review 
of  the  species'  status,  determines  that 
the  species  is  not  in  danger  of  extinction 
throughout  all  or  a  significant  portion  of 
its  range,  nor  is  it  likely  to  become  so 
within  the  foreseeable  future.  Based  On 
the  best  scientific  and  commercial 
information  available  including 
information  showing  a  wider 
distribution  than  previously  believed, 
utiUzation  of  a  wider  variety  of  habitat 
types  than  previously  believed,  and 
genetic  security,  the  Service  concludes 
that  the  Dismal  Swamp  southeastern 
shrew  does  not  warrant  the  protection  of 
the  Endangered  Species  Act  of  1973.  as 
amended.  The  information  leading  to 
this  conclusion  was  derived  through  the 
recovery  process,  which  included 
studies  to  verify  the  shrew's  taxonomic 
status  and  to  conclusively  determine  its 
distribution.  In  proposing  delisting,  the 
Service  is  conforming  to  the  objectives 
stated  in  the  recovery  plan.  Our  ability 
W  propose  this  subspecies  for  deUsting 
is  based  on  a  very  intentional  strategy  of 
conducting  comprehensive  studies  that 
built  on  the  incremental  and  cumulative 
insights  of  various  experts.  During  this 
lengthy  process,  the  dedication  of 
recovery  team  members  and  other 
knowledgeable  parties  was  invaluable  in 
protecting  the  shrew  when  its  status 
seemed  much  more  precarious,  and  in 
furthering  our  knowledge  of  it. 

EfEBctsafthcRule 

This  action,  if  enacted,  will  result  in 
the  removal  of  the  Dismal  Swamp 
southeastern  shrew  from  the  List  of 
Endangered  and  Threatened  Wildlife. 
Federal  agencies  would  no  longer  be 
required  to  consult  with  the  Secretary  of 
the  Interior  to  insure  that  any  action 
they  authorize,  fund,  or  carry  out  will 
not  likely  jeopardize  the  continued 
existence  of  the  species.  There  is  no 
designated  critical  habitat  for  this 
species.  Federal  restrictions  on  taking 
would  no  longer  apply.  The  1988 
amendments  to  the  Act  require  that  all 
species  that  have  been  deUsted  due  to 
recovery  be  monitored  for  at  least  5 
years  following  delisting.  Since  the 
Dismal  Swamp  southeastern  shrew  is 
being  proposed  for  delisting  because  of 
new  information  indicating  it  has  an 
expanded  distribution,  is  not  under 
serious  threat  from  habitat  loss,  and  is 
genetically  secure,  and  not  because  it 
has  been  recovered,  the  Service  does  not 
intend  to  monitor  the  species  for  5  years 
following  delisting.  Within  the  Refuge 
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and  the  Great  Dismal  Swamp  State  Park 
in  North  Carolina,  management  will 
continue  to  focus  on  restoring  the 
hydrological  regime  to  as  close  to 
historical  conditions  as  possible  given 
the  necessity  for  firebreaks  and  access 
roads.  In  addition,  efforts  are  being 
made  to  restore  or  maintain  the  habitat 
mosaic  through  forestry  practices.  It  is 
the  opinion  of  the  Service  that  sufficient 
habitat  will  remain  over  the  long-term  to 
allow  for  the  continued  viability  of  this 
subspecies. 

Puhlic  CommenU  Solicited 

The  Service  intends  that  any  final 
action  resulting  from  this  proposal  will 
be  as  acciirate  and  as  effective  as 
possible.  Therefore,  comments  or 
suggestions  from  the  public,  other 
concerned  governmental  agencies,  the 
scientific  community,  industry,  or  any 
other  interested  party  concerning  this 
proposed  rule  are  hereby  solicited. 
Comments  particularly  are  sought 
concerning: 

(1)  Biological,  commercial  trade  (legal 
and  illegal),  or  other  relevant  data 
concerning  any  threat  (or  lack  thereof) 
to  the  Dismal  Swamp  southeastern 
threw; 

(2)  The  location  of  any  additional 
populations  or  ocourences  of  this 
S[>ecies: 

(3)  Additional  information  concerning 
the  range,  distribution,  and  population 
size  of  this  species; 

(4)  Current  or  planned  activities  in  the 
subject  area  and  their  possible  impacts 
on  this  species;  and 

(5)  The  number,  origin,  location  and 
legal  deposition  of  individuals  of  this 
species  in  captivity  and/or  trade. 

Promulgation  of  the  final  regulations 
on  this  species  will  take  into 
consideration  the  comments  and  any 
additional  information  received  by  die 
Service,  and  such  communications  may 
lead  to  a  final  regulation  that  diffiere 
bom  this  proposal. 

The  Endangered  Species  Act  provides 
for  one  or  more  public  hearings  on  this 
proposal,  if  requested.  Requests  must  be 
received  within  45  days  of  the  date  of 
publication  of  this  proposal  in  the 
Federal  Register.  Such  requests  must  be 
made  in  writing  and  addressed  to  the 
Field  Supervisor  (see  AOORCSSCS 
section). 

Executive  Order  12866  requires  each 
agency  to  write  regulations  that  are  easy 
to  understand.  We  invite  your 
comments  on  how  to  make  this  rule 
easier  to  understand  including  answers 
to  questions  such  as  the  following:  (1) 
Are  the  requirements  in  the  rule  clearly 
stated?  (2)  Does  the  rule  contain 
technical  language  or  jargon  that 
interferes  widi  its  clarity?  (3)  Does  the 


format  of  the  rule  (grouping  and  order 
of  sections,  use  of  headings, 
paragraphing,  etc.)  aid  at  reduce  its 
clarity?  (4)  Would  the  nde  be  easier  to 
understand  if  it  were  divided  into  more 
(but  shorter)  sections?  (A  "section" 
appears  in  bold  type  and  is  preceded  by 
the  symbol  "§  "  and  a  numbered 
heading;  for  example,  §  17.11 
Endangered  and  threatened  wildlife.)  (5) 
Is  the  description  of  the  rule  in  the 
"Supplementary  Information"  section  of 
the  preamble  helpful  in  understanding 
the  rule?  What  else  could  we  do  to  make 
the  rule  easier  to  understand? 

Natioiial  Enviromnantal  Policy  Act 

The  Fish  and  Wildlife  Service  has 
determined  that  Environmental 
Assessments  and  Environmental  Impact 
Statements,  as  defined  under  the 
authority  of  the  National  Environmental 
Policy  Act  of  1969.  need  not  be 
prepared  in  connection  with  regulations 
adopted  pursuant  to  Section  4(a)  of  the 
Endangered  Species  Act  of  1973.  as 
amended.  A  notice  outlining  the 
Service's  reasons  for  this  determination 
was  published  in  the  Federal  Register 
on  October  25. 1983  (48  FR  49244). 

Required  Detenniaatioos 

This  rule  does  not  include  any 
collections  of  information  that  require 
approval  by  the  Office  of  Management 
and  Budget  under  44  U.S.C.  3501  et  seq. 

RenBrenoes  Cited 

A  complete  list  of  all  references  cited 
herein  is  available  upon  request  from 
the  U.S.  Fish  and  Wildlife  Service. 
Virginia  Field  Office  (see  ADDRESSES 
section). 

Author 

The  primary  author  of  this  document 
is  Cynthia  A.  Schulz  (see  ADDRESSES 
section). 

List  of  Subjects  in  50  CFR  Part  17 

Endangered  and  threatened  species. 
Exports.  Imports.  Reporting  and 
recordkeeping  requirements. 
Transportation. 

Proposed  Regulation  Promulgation 

Accordingly,  the  Service  hereby 
proposes  to  amend  part  17.  subchapter 
B  of  chapter  I,  title  50  Code  of  Federal 
Regulations,  as  set  forth  below: 

PART  17— {AMENDED] 

1.  The  authority  citation  for  part  17 
continues  to  read  as  follows: 

Audiority:  16  U.S.C.  1361-1407;  16  U.S.C. 
1531-1544;  16  U.S.C  4201^245;  Pub.  L.  99- 
625, 100  Stat.  3500;  unless  otherwise  noted. 


f  17.11    [Aman4a4 

2.  Amend  §  17.11(h)  by  removing  the 
entry  for  "Shrew,  Dismal  Swamp 
southeastern,  Sonx  longiroetris  fisheri" 
imder  "Mammals"  from  the  List  of 
Endangered  and  Threatened  Wildlife. 

Dated:  October  6 , 1 998. 
Jamie  Rappapoit  Clarit, 
Dinctor.  U.S.  Fish  and  WildlifB  Service. 
(PR  Doc.  98-28189  Filed  10-20-98;  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 

Fish  and  WIMIita  SecvlM 

SOCFRPartI? 
RIN  101S-AES4 

Endangarad  and  Thraalanad  Wildlife 
and  Plants;  Raopanlnfl  of  PubHc 
Commant  Parted  on  the  Propoaad  Rule 
To  Usttha  Norlham  Idaho  Ground 
Squlnral  aa  Thraalanad 

AQENCV:  Fish  and  Wildlife  Service. 

Interior. 

ACTION:  Proposed  rule,  reopening  of 

comment  period. 


r:  The  Fish  and  Wildlife  Service 
(Service)  provides  notice  that  the  public 
comment  period  on  the  proposed  rule  to 
list  the  northern  Idaho  ground  squirrel 
[Spermophilus  brunneus  brunneus)  as  a 
threatened  species  is  being  reopened  to 
consider  new  scientific  information 
received  after  the  initial  comment 
period.  The  initial  comment  period 
closed  on  May  22. 1998.  All  interested 
parties  are  invited  to  submit  comments 
on  this  proposal. 

DATES:  The  comment  period  for  this 
proposal  will  be  extended  to  November 
20. 1998. 

ADDRESSES:  Written  comments  and 
materials  concerning  this  proposal 
should  be  sent  to  the  U.S.  Fish  and 
Wildlife  Service,  Snake  River  Basin 
Office.  1387  South  Vinnell  way.  Room 
368.  Boise.  Idaho  83709.  Comments  and 
materials  received  will  be  available  for 
public  inspection,  by  appointment, 
during  normal  business  hours  at  the 
above  address. 

FOR  FURTHER  WIFORMATKM  CONTACT: 
Robert  Ruesink,  Supervisor,  at  the  above 
address  or  at  telephone  (208)  378-5243. 
SUPPLEMENTARY  INFORMATION: 

Background 

On  March  23. 1998  (63  FR  13825).  the 
Service  published  in  the  Federal 
Register  a  proposed  rule  to  list  the 
northern  Idaho  ground  squirrel  as 
tlireatened  throughout  its  range  in 
western  Idaho  punuant  to  the 


Endangered  Species  Act  of  1973.  as 
amended.  After  the  close  of  the 
comment  period  on  May  22. 1998.  the 
Service  received  a  report  titled 
"Translocation  and  inventory  of 
mrthem  Idaho  ground  squirrels  in 
1998."  a  video  seminar  on  the  genetics 
and  population  structure  of  the  northern 
Idaho  ground  squirrel  presented  by  Drs. 
Tom  Gavin  and  Paul  Sherman,  an 
"Amended  Environmental  Assessment 
of  the  Council-Cuprum  Road."  a  draft 
plan  titled  "Habitat  restoration  plan  for 
the  northern  Idaho  ground  squirrel." 
and  meeting  notes  from  two  northern 
Idaho  ground  squirrel  woiiung  group 
meetii^s. 

The  Service  reviewed  the  status  of  the 
species  under  the  five  factors  described 
in  section  4(a)(1)  and  concluded  that 
little  is  known  about  the  historic  range 
of  the  northern  Idaho  ground  squirrel, 
but  the  population  of  this  subspecies 
has  declined  significantly  since  1985. 
The  estimated  total  population  in  1985 
was  about  5.000  animals  but  by  1998. 
the  total  population  of  this  subspecies 
had  declined  to  about  700  individuals. 
This  subspecies  is  known  from  21  sites 
in  Adams  and  Valley  Counties.  Idaho.  It 
is  primarily  threatened  by  habitat  loss 
due  to  serai  forest  encroachment  into 
former  suitable  meadow  habitats.  Serai 
forest  encroachment  residts  in  habitat 
fragmentation,  isolating  northern  Idaho 
ground  squirrel  sites  &t>m  each  other. 
This  eliminates  any  genetic  exchange  or 
replenishment  of  sites  should  one 
population  site  decline  and  another  one 
has  a  surplus  of  individuals.  The 
northern  Idaho  ground  squirrel  is  also 
threatened  by  competition  fixim  the 
larger  Columbian  ground  squirrel 
[Spennophilus  columbianus),  land  use 
changes,  recreational  shooting  and 
naturally  occurring  events.  A 
conservation  agreement  (Agreement) 
was  finalized  in  July  of  1996  between 
the  Service  and  Uie  Payette  National 
Forest.  Duration  of  the  Agreement  is  5 
yeare.  The  Agreement  identifies 
conservation  and  land  management 
actions  that  will  provide  habitat 
favorable  to  the  northern  Idaho  ground 
squirrel.  A  relocation  plan  developed  by 
scientists  from  Cornell  University. 
Ithaca.  New  York  and  Albeitson  College. 
Caldvrall.  Idaho  was  initiated  in  the 
spring  of  1997.  These  ongoing 
conservation  efforts  for  the  northern 
Idaho  ground  squirrel  address  threats 
that  have  likely  contributed  to  the 
species  decline. 

Public  CoBunents  Solicited 

The  previous  comment  period  on  this 
proposed  rule  closed  on  May  22, 1998. 
Written  comments  must  be  submitted  to 
the  Service  office  identified  in  the 


ADDRESSES  section  above.  All  comments 
must  be  received  before  the  close  of  the 
comment  period  to  be  considered. 

Author:  The  author  of  this  notice  is 
Rich  Howard.  Fish  and  Wildlife 
Biologist.  U.S.  Fish  and  Wildlife 
Service.  Snake  River  Basin  Office  (see 
Addresses  section). 

Authority:  The  authority  for  this  action  is 
the  Endangered  Species  Act  of  1973,  as 
amended  (16  U.S.C  1531  et  seq.). 

Dated:  October  6. 1998. 
BiU  Shake. 

Acting  Regional  Director. 
(FR  Doc  98-27324  Filed  10-20-96;  8:45  am) 
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Flahariaa  Of  iha  Nodhaaalam  Unltad 
Statas;  Summar  Floundar,  Sctip,  and 
Black  Saa  Baas  Flaharlaa 

agency:  National  Marine  Fisheries 

Service  (NMFS).  National  Oceanic  and 

Atmospheric  Administration  (NOAA). 

Commerce. 

ACTION:  Proposed  specifications  for  the 

1999  summer  flounder,  scup,  and  black 

sea  bass  fisheries;  request  for  comments. 

SUMMARY:  NMFS  proposes  specifications 
for  the  1999  summer  flounder,  scup. 
and  black  sea  bass  fisheries.  The 
implementing  regulations  for  the 
Fishery  Management  Plan  for  the 
Summer  Flounder.  Scup.  and  Black  Sea 
Bass  Fisheries  (FMP)  require  NMFS  to 
publish  specifications  for  the  upcoming 
fishing  year  for  each  fishery  and  to 
provide  an  opportunity  for  public 
comment.  The  intent  of  these  measures 
is  to  address  overfishing  of  the  summer 
flounder,  scup.  and  blade  sea  bass 
resources. 

DATES:  Public  comments  must  be 
received  on  or  before  November  16. 
1998. 

A(X)RESSES:  Copies  of  supporting 
dociunents  used  by  the  Summer 
Flounder.  Scup.  and  Black  Sea  Bass 
Monitoring  Committees  and  of  the 
Environmental  Assessment  (EA)/ 
Regidatory  Impact  Review  (RIR)/Initial 
Regulatory  Flexibility  Analysis  (IRFA) 
are  available  from:  Jon  C.  Rittgers. 
Acting  Regional  Administrator.  National 
Marine  Fisheries  Service.  One 


Blackburn  Drive.  Gloucester.  MA 
01930-2298. 

Comments  on  the  proposed 
specifications  should  be  sent  to:  Jon  C 
lUttgere.  Acting  Regional  Administrator. 
Northeast  Region.  NMFS.  One 
Blackburn  Drive.  Gloucester,  MA 
01930-2298.  Mark  on  the  outside  of  the 
envelope,  "Comments — 1999  Summer 
Flounder.  Scup,  and  Black  Sea  Bass 
Specifications." 

FOR  FURTHER  VffORMATION  CONTACT: 
Mary  M.  Grim,  Fishery  Management 
Specialist.  (978)  281-9326. 
SUPPLBeiTARY  NIFORMATION: 

Backgromid 

The  regulations  implementing  the 
FMP  outUne  the  process  for  specifying 
annually  the  catdi  limits  for  the 
commercial  and  recreational  fisheries, 
as  well  as  other  management  measures 
(e.g..  mesh  requirements,  minimum  fish 
sizes)  for  these  fisheries.  These 
measures  are  intended  to  achieve  the 
annual  targets  (either  a  fishing  mortality 
rate  or  an  exploitation  rate)  set  forth  for 
each  species  in  the  FMP. 

A  Mraiitoring  Committee  for  eadi 
species,  made  up  of  membere  bom 
NMFS.  the  Atlantic  States  Marine 
Fisheries  Commission  (Commission), 
and  both  the  Mid-Atlantic  and  New 
England  Fishoy  Management  Councils, 
is  required  to  review  available 
information  and  recommend  catch 
limits  and  other  management  measures 
necessary  to  adiieve  the  target  fishing 
mortality  rate  (F)  or  exploitation  rate  for 
each  fishery,  as  specified  in  the  FMP. 
The  Council's  Demersal  Species 
Committee  and  the  Commission's 
Summer  Flounder.  Scup.  and  Black  Sea 
Bass  Board  (Board)  then  consider  the 
Monitoring  Committee 
recommendations  and  any  public 
comment  in  making  their 
recommendations.  The  Mid-Atlantic 
Fishery  Management  Council  (Council) 
and  Board  made  their  annual 
recommendations  at  a  )oint  meeting 
held  August  17-20. 1998. 

Summer  Floonder 

The  target  F  specified  in  the  FMP  for 
1999  is  0.24.  the  level  of  fishing  that 
produces  maximum  yield  per  recruit. 
Fmax.  The  total  allowable  landings 
(TAL)  associated  with  the  target  F  is 
allocated  60  percent  to  the  commercial 
and  40  percent  to  the  recreati(»ial 
sectore.  NMFS  did  not  conduct  a  stock 
assessment  for  summer  flounder  in 
1998.  As  a  result,  the  Council  and  Board 
considered  1999  projection  results 
based  on  assessments  from  the  25th 
Stock  Assessment  Workshop  (SAW  25). 
1997  survey  indices,  and  1997  catch 
data. 
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The  Summer  Flounder  Monitoring 
Committee  revie%Yed  the  stock  status 
projections  based  on  these  data  and 
made  recommendations  to  achieve  the 
target  F.  The  Monitoring  Committee 
recommended  a  TAL  limit  of  14.645 
million  lb  (6.642  million  kgj  which 
would  be  divided  8.787  million  lb 
(3.985  million  kg]  to  the  commercial 
sector  and  5.858  million  lb  (2.657 
million  kg)  to  the  recreational  sector. 

The  Council  and  Board  reviewed  this 
recommendation  and  did  not  adopt  it. 
Instead  the  Council  and  Board 
recommended  a  TAL  level  of  20.20 
milhon  lb  (9.16  million  kg)  which 
would  be  divided  12.12  million  lb  (5.50 
million  kg)  to  the  commercial  sector  and 
8.08  million  lb  (3.66  million  kg)  to  the 
recreational  sector.  The  Council  and 
Board  also  recommended  that  15 
percent  of  the  1998  commercial 
allocation,  1.67  milUon  lb  (0.76  million 
kg)  plus  the  additional  poundage  in 
excess  of  the  1998  TAL  level  of  1.01 
million  lb  (0.46  million  kg),  be  allocated 
as  a  bycatch  fishery  where  summer 
flounder  on  board  could  not  exceed  10 
percent  by  weight  of  other  species  on 
board  for  any  trip  under  the  bycatch 
allocation.  With  this  additional 
provision.  2.68  million  lb  (1.22  million 
kg)  or  22  percent  of  the  commercial  TAL 
would  be  allocated  to  bycatch  fisheries, 
with  the  remaining  poundage.  9.44 
million  lb  (4.28  milUon  kg),  allocated 
for  directed  fishing. 

The  Council  ana  Board  recommended 
these  specifications  for  several  reasons. 
They  were  concerned  over  the  lack  of  a 
peer-reviewed  stock  assessment  in  1998 
and  their  belief  that  the  1999  stock  size 
estimate  in  the  ciirrent  projection  is 
underestimated.  SAW-25  indicated  a 
retrospective  pattern  in  which  the  1995 
estimate  of  stock  size  was 
underestimated  and  the  fishing 
mortahty  overestimated.  The  Coimcil 
and  Board  concluded  that  this  pattern 
will  continue. 

Additionally,  the  Council  and  Board 
were  uncertain  about  the  estimate  of 
recruitment  in  1997.  While  preliminary 
analysis  indicates  that  recruitment  was 


below  average  in  1997.  the  Council  and 
Board  note  that  previous  assessment 
results  have  also  indicated  low 
recruitment  levels  that  increased  with 
additional  analysis  in  later  years. 

Also,  a  recently  adopted  mesh 
provision  requiring  5.5  inch  (13.97  cm) 
mesh  throughout  the  body,  codend.  and 
extensions  of  net  became  effective  in 
June  1998,  and  its  benefits  have  not  yet 
been  analyzed.  The  Council  and  Board 
feel  that  this  provision  will  substantially 
reduce  discard  and  discard  mortality. 

NMFS  has  reviewed  the  Council's  and 
Board's  recommendation  and  finds  that 
it  is  unacceptably  risk-prone  for  the 
summer  flounder  stock  for  a  number  of 
reasons.  The  recommended  TAL  has  an 
unacceptably  low  probability  of  3 
percent  of  achieving  the  target  F  of  0.24 
in  1999.  Further,  the  recommended  TAL 
has  a  50-percent  probability  of 
achieving  an  F  of  0.36,  an  F  significantly 
higher  than  the  target  specified  in  the 
FMP.  These  probabilities  are  based  on 
the  TAL  level  alone,  but  even  with  the 
recommended  measures  to  address 
commercial  bycatch.  NMFS  does  not 
believe  achievement  of  the  target  is 
likely.  With  respect  to  the  Council's  and 
Board's  concern  regarding  recruitment 
uncertainty,  further  analysis  show  that 
estimates  of  recruitment  decrease  from 
good  to  average  to  poor  based  on 
additional  data  from  later  years. 

Further,  while  the  retrospective 
pattern  in  1995  indicated  that  the  F  in 
the  terminal  year  of  the  Virtual 
Population  Analysis  (VPA)  had  been 
overestimated  and  biomass 
underestimated,  that  pattern  does  not 
comport  with  a  historical  review  of  the 
previous  assessments.  Projections  in 
prior  years  have  underestimated  F  and 
overestimated  stock  sizes.  The 
unpredictable  variablility  of  the 
retrospective  pattern  merits  caution  in 
predicting  future  patterns. 

Finally,  the  Council  and  Board  have 
yet  to  specify  a  harvest  level  that  has 
achievod  the  annual  target  F,  variablity 
in  the  VPA  retrospective  analysis 
notwithstanding.  Given  all  of  these 
concerns.  NMFS  is  proposing 


specifications  for  the  1999  summer 
flounder  fishery  different  fit>m  those 
recommended  by  the  Council  and 
Board. 

NMFS  proposes  a  TAL  for  1999  of 
18.518  million  lb  to  be  divided  11.11 
million  lb  (5.039  million  kg)  to  the 
commercial  sector  and  7.41  million  lb 
(3.361  million  kg)  to  the  recreational 
sectors.  While  this  TAL  is  the  same 
level  specified  in  1998,  NMFS  proposes 
two  measures  to  address  discards  in  this 
fishery  that  should  further  reduce  the 
overall  mortality.  First.  NMFS  proposes 
to  set  the  directed  commercial  fishery 
TAL  equal  to  the  commercial  share  (60 
percent)  of  the  Monitoring  Committee's 
TAL  recommendation  (8.79  million  lb; 
3.99  million  kg),  with  a  15-percent  set 
aside  for  bycatch  (1.32  million  lb;  0.60 
million  kg).  Second.  NMFS  proposes  to 
use  the  commercial  poimdage 
associated  with  the  difference  between 
this  TAL  and  18.518  miUion  lb  (8.400 
mt)  as  a  bycatch  allocation  (2.32  million 
lb;  1.05  million  kg).  These  provisions 
would  bring  the  total  bycatch  allocation 
to  32.7  percent  of  the  total  commercial 
TAL.  versus  22  percent  under  the 
Council's  and  Board's  recommendation. 
The  allocation  to  the  directed  fishery 
would  be  7.47  million  lb  (3.39  million 
kg),  compared  to  9.44  million  lb  (4.28 
million  kg)  under  the  Council's  and 
Board's  reconunendation.  In  accordance 
with  Commission  compliance  criteria 
already  adopted,  state  bycatch  measiues 
would  specify:  (1)  That  the  states 
allocate  bycatch  reserves  and  (2)  that 
siunmer  flounder  may  be  caught  only  if 
the  summer  flounder  on  board  does  not 
exceed  10  percent  by  weight  of  all  other 
species  on  board  for  any  trip  under  the 
bycatch  allocation.  This 
recommendation  is  similar  to  the 
Council's  and  Board's  recommendation, 
only  using  NMFS's  proposed  lower 
harvest  levels.  NMFS  proposes  to  set  the 
recreational  harvest  limit  equal  to  the 

1998  harvest  limit  of  7.41  million  lb 
(3.361  million  kg). 

The  commercial  quotas  by  state  for 

1999  are  presented  in  Table  1. 


Table  i.— 1999  State  Commercial  CKx)tas 


Stale 

rvfuOni 

shwe 

Dwedsd 

Bycatch 

Total 

Lh 

KG' 

Lb 

KG' 

Lh 

KG' 

ME... „ _ 

NM  

MA-.. 

Rl 

CT .„ „.., 

NY  

NJ 

OE  „ 

0.04756 
0.00046 
6.82046 

15.68298 
2.25706 
7.64699 

16.72499 
0.01779 
2.03610 

3.562 

34 

509.427 

1.171.379 

168.584 

571.162 

1.249.207 

1.329 

152.303 

1.611 

15 

231.072 

531.329 

76.468 

259.075 

566.630 

603 

69.083 

1.732 

17 

248.414 

571.204 

82.207 

278.518 

606.156 

648 

74.268 

786 

8 

112.678 

259.094 

37.288 

126.334 

275.866 

294 

33.687 

5,286 

51 

757.842 

1.741.583 

250.791 

849.680 

1.858.363 

1.977 

226.570 

2397 
23 
343.751 
789.968 
113.757 
386.408 
842.939 
897 
102.770 

MO 

Federal  Register /Vol.  63,  No.  203  /  Wednesday.  October  21.  1998/Proposed  Rules 


56137 


TABLE  1  .—1 999  State  Commercial  Quotas— Continued 

state 

Percent 
share 

Directed 

Bycalch 

Total 

Lb 

KG' 

Lb 

KG' 

Lb 

KG' 

VA 

NC   

21.31676 
27.44584 

1.502,172 
2,049,956 

722.197 
929.846 

775397 
998.630 

351.714 
425.970 

2368.569 
3.049.589 

1,074.365 
1383.270 

Total „ 

100.00000 

7.468,107 

3.387.476 

3.642.191 

1.652.070 

11.111,191 

5.039.961 

■  Kilograms  are  as  conveited  from  pounds  and  do  not  add  to  the  conveited  total  due  to  roundng. 


Scup 

The  FMP  established  a  target 
exploitation  rate  for  scup  in  1999  of  47 
percent,  the  rate  associated  with  an  F  of 
0.72.  The  total  allowable  catch  (TAC) 
associated  with  that  rate  is  allocated  78 
percent  to  the  commercial  sector  and  22 
percent  to  the  recreational  sector. 
Discard  estimates  are  deducted  bom 
both  TACs  to  estabUsh  TALs  for  both 
sectors. 

The  most  recent  assessment  on  scup. 
completed  in  June  1998  as  part  of  the 
27th  Stock  Assessment  Workshop  (SAW 
27),  indicates  that  scup  are  over- 
exploited  and  at  a  low  biomass  level. 
SAW  27  concluded  that  "current 
indices  of  spawning  stock  biomass  are  at 
record  lows  and  less  than  one-tenth  of 
the  mavimiim  Northeast  Fisheries 
Science  Center  (NEFSC)  indices  of 
spawning  stock  biomass  (SSB)  observed 
during  1977-1979." 

SAW  27  did  not  recommend  a  TAC 
for  1999;  however,  it  did  recommend 
"that  the  1999  TAC  be  less  than  that  in 
1998  to  at  least  remain  on  the  current 
fishing  mortality  reduction  schedule." 
To  estimate  the  level  of  landings  that 
would  comply  with  this  advice,  the 
Coimcil  staff  developed  a  relative 
exploitation  index  based  on  landings 
and  on  the  r4EFSC  Spring  Survey  (SSB 
3-year  average)  to  assess  current  levels 
of  mortality.  SAW  19  (1995).  the  last 
stock  assessment  that  estimated  F. 
indicated  a  value  in  1993  of  1.32  (an 
exploitation  rate  of  68  percent).  Based 
on  this  level  of  mortality  and  the 
relative  exploitation  index.  F  in  1997 
was  estimated  as  1.8  (an  exploitation 
rate  of  78  percent).  Therefore,  the 


Council  staff  estimated  that  a  40-percent 
reduction  from  1997  exploitation  levels 
was  necessary  for  the  1999  fishery.  The 
Council  and  Board  recommended  that 
the  TAC  for  1999  be  5.92  million  lb 
(2.69  million  kg).  61  percent  of  the  1998 
TAC  of  7.275  miUion  lb  (3.30  million 
kg).  Based  on  a  TAC  of  5.92  million  lb 
(2.69  million  kg),  for  1999. 4.61  million 
lb  (2.09  million  kg)  would  be  allocated 
to  the  commercial  fishery  and  1.30 
million  lb  (0.59  miUion  kg)  to  the 
recreational  fishery.  The  1998  discards 
are  estimated  to  be  4.0  million  lb  (1.82 
million  kg),  or  four  times  the  estimate 
made  by  the  Council  in  1997.  Based  on 
this,  the  MonitiHing  Committee 
recommended  that  measures  be 
implemented  to  assiire  that  discards  do 
not  exceed  the  2.085  miUion  lb  (0.95 
miUion  kg)  estimated  in  the  1999 
recommendation.  Further,  the 
Monitoring  Committee  recranmended  a 
reduction  in  the  catch  threshold  that 
triggers  the  minimum  mesh 
requirement,  and.  if  that  was  not 
adopted,  it  recommended  using  a  4 
milhon  lb  (1.82  miUion  kg)  discard 
estimate  to  set  the  TAL. 

The  1997  level  of  discards  occiured 
with  seasonal  mesh  threshold  triggers  of 
4.000  and  1.000  lb  (1841.4  and  453.6 
kg).  Specifically,  fishermen  were 
required  to  use  4.5-inch  (11.43-cm) 
mesh  in  the  codend  when  4.000  lb 
(1.841.4  kg)  and  1.000  lb  (453.6  kg)  or 
more  of  scup  were  on  board  diuing 
winter  (November-March)  or  summer 
(April-October),  respectively.  The 
Monitoring  Committee  recommended, 
and  the  CmmcU  and  Board  adopted,  a 
200-lb  (90.7-kg)  and  100-Ib  (45.4-kg) 


seasonal  (winter/summer)  threshold  for 
mesh  that  would  allow  for  TAL  to  be  set 
using  discards  of  2.085  miUion  lb  (0.95 
miUion  kg).  Recreational  discards  are 
estimated  to  be  0.065  miUion  lb  (0.029 
milUon  kg).  Discard  estimates  for  the 
commercial  and  recreational  sectors  are 
subtracted  from  the  commercial  and 
recreational  TAC  to  derive  the 
conunercial  quota  and  the  recreational 
harvest  limit.  Given  these  levels  of 
discards,  for  1999.  the  commercial  quota 
would  be  2.534  miUion  lb  (1.149  miUion 
kg)  and  the  recreational  harvest  limit 
would  be  1.238  miUion  lb  (0.562  milhon 
kg).  To  achieve  the  conunerdal  quotas, 
the  CouncU  and  Board  adopted  trip       ^ 
Umits  of  12.000  lb  (5.443  kg),  with  a 
drop  to  1.000  lb  (453.6  kg)  for  Wint^  I 
(January-March)  and  4.000  lb  (1814.4 
kg)  for  Winter  0  (November-December) 
when  85  percent  of  the  quotas  for  those 
periods  are  harvested. 

The  Council  and  Board  beUeve  that 
the  ininimum  mesh  threshold  would 
aUow  the  landing  of  bycatch  of  legal 
sized  scup  harvested  in  smaU  mesh 
fisheries  while  at  the  same  time 
discouraging  the  use  of  smaU  mesh  by 
directed  scup  fishermen.  As  such,  this 
threshold  would  reduce  the  amount  of 
discards  of  legal  sized  fish  harvested  in 
the  commercial  fisheries  for  other 
species.  Some  bycatch  allowance  is 
necessary  in  order  that  fish  that  might 
otherwise  be  discarded  dead  would 
instead  be  landed  and  apply  to  the 
commocial  quota,  increasing  the 
probabiUty  that  the  target  exploitaticm 
raite  will  be  met. 

The  quota  and  periodic  allocations  are 
shown  in  Table  2. 


TABLE  2.— Percent  Allocations  of  Commercial  Scup  Quota 


Percent 

TAG' 

Disc«ds2 

Quota  ilocrton 

Penod 

Lb 

KG» 

Winter  I        

45.11 
38.95 
15.94 

2.083.630 

1.799.100 

736.569 

940343 
812.108 
332349 

1.143.087 
966.903 
403.920 

518.496 

Summer  

Wmlerll  

447.892 
183.215 

JOtBt ......... 

100.00 

4,619,000 

2.085.000 

2334.000 

1.149.403 

'  Total  alOMoMe  catch,  in  pounds. 
'Discafd  estimates,  in  pounds. 
'Kiograms  are  as  converted  from  pounds. 
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Black  Sea  B. 

The  FMP  specifies  a  target 
exploitation  rate  of  48  percent  for  1999. 
equivalent  to  an  F  of  0.73.  This  target  is 
to  be  attained  through  specification  of  a 
TAL  level  that  is  allocated  49  percent  to 
the  commercial  fishery  and  51  percent 
to  the  recreational  fishery.  The 
commercial  quota  is  specified  on  a 
coastwide  basis  by  quarter.  The  most 
recent  assessment  on  black  sea  bass, 
completed  in  June  1998  (SAW-27). 
indicates  that  black  sea  bass  are  over- 
exploited  and  at  a  low  biomass  level. 
The  SAW  concluded  that  the  input  data 
for  black  sea  bass  were  inadequate  to 
develop  an  analytical  assessment. 
Fishing  mortality  for  1997.  based  on 


length  based  methods,  was  0.73.  The 
Stock  Assessment  Review  Committee 
recommended  maintaining  the  FMP 
exploitation  schedule. 

Given  that  the  1998  estimate  of  an  F 
of  0.73  is  identical  to  the  target 
exploitation  rate  for  1999.  the  Council 
and  Board  did  not  recommend  any 
changes  in  the  TAL  for  1999.  As  such, 
the  Council  and  Board  recommended 
that  the  TAL  for  1999  be  6.17  million  lb 
(2.79  million  kg).  Based  on  this  TAL.  for 
1999.  the  commercial  quota  would  be 
3.02  million  lb  (1.37  million  kg),  and  the 
recreational  harvest  limit  would  be  3.14 
million  lbs  (1.42  million  kg).  The 
Council  and  Board  further  voted  to 
maintain  the  current  measures  for  fish 


size,  trip  limits,  mesh  size  and 
threshold,  and  trap  vent  sizes. 

The  Council  and  Board  believe  that 
this  would  achieve  the  target 
exploitation  rate  for  1999.  Although  the 
status  of  the  stock  is  uncertain  and 
projections  of  1999  stock  size  were  not 
conducted,  exploratory  results  indicate 
that  stock  size  has  increased  in  recent 
years.  Given  this  increase  and  the  fact 
that  this  TAL  is  only  slightly  larger  than 
the  1997  landings,  the  Council  and 
Board  believe  that  this  TAL  should 
result  in  an  exploitation  rate  of  48 
percent  on  the  black  sea  bass  stock. 

The  black  sea  hass  coast  wide 
commercial  quotas  by  quarter  for  1999 
are  presented  in  Table  3. 


Table  3.— 1999  Black  Sea  Bass  Quarterly  Coast  Wide  Commercial  Quotas  and  Quarterly  Trip  Limits 


Quarter 


Percent 


Lb 


(Kg)' 


Trip  Limits 


Li) 


(Kg)' 


1  (Jan-Mar)  .... 

2  (Apr-Jun) .... 

3  (JU-Sap) 

4  (OcM)ec)  .... 


Total 


38.64 
29.26 
12.33 
19.77 


1.168.860 
865.115 
372.983 
598.043 


530.186 
401 ,481 
169.182 
271.268 


11.000 
7.000 
3.000 
4.000 


4.990 
3,175 
1.361 
1.814 


100.00        3.025.000 


1.372.117 


'  Kilograms  are  as  convafted  from  pounds  and  do  not  add  to  the  converted  total  due  to  rounding. 


ClaaaificatioB 

This  action  is  authorized  by  50  CFR 
part  648  and  complies  with  the  National 
Enviroiunental  FoUcy  Act. 

These  proposed  specifications  have 
been  determined  to  be  not  significant  for 
purposes  of  E.O.  12866. 

NMFS  has  completed  an  IRP  A  for  this 
proposed  rule,  pursuant  to  5  U.S.C.  603. 
without  regard  to  whether  the  proposal 
would  have  a  significant  impact  on  a 
substantial  number  of  small  entities.  A 
summary  of  this  IRFA  follows.  A  copy 
of  the  complete  IRFA  can  be  obtained 
firom  the  Northeast  Regional  Office  of 
NMFS  (see  ADDRESSES). 

The  IRFA  examines  five  scenarios. 
Scenario  I  analyzes  the  cimiulative 
impacts  of  the  harvest  limits  proposed 
by  NMFS  for  summer  flounder,  scup, 
and  black  sea  bass  on  vessels  that  are 
permitted  to  catch  any  of  these  three 
species.  Scenario  II  differs  from 
Scenario  I  in  that  its  analysis  of 
cumulative  impacts  includes  the 
summer  flounder  harvest  limits 
submitted  by  the  Council.  The  Council 
recommendation  includes  the  same 
scup  and  black  sea  bass  harvest  levels. 
Scenario  III  differs  bom  Scenario  I  in 
that  its  analysis  of  cumulative  impacts 
includes  the  summer  flounder  harvest 
limits  recommended  by  the  Monitoring 
Committee.  The  Monitoring  Committee 
recommendation  includes  the  same 


scup  and  black  sea  bass  harvest  levels. 
Scenario  IV  analyzes  the  cumulative 
impacts  of  the  least  restrictive  possible 
harvest  levels — those  that  would  result 
in  the  least  reductions  (or  greatest 
increases)  in  landings  (relative  to 
adjusted  1997)  for  all  species.  These 
limits  resulted  in  the  highest  possible 
landings  for  1999.  regardless  of  their 
probability  of  achieving  the  biological 
targets.  Scenario  V  analyzes  the 
cumulative  impacts  of  the  most 
restrictive  possible  harvest  levels — those 
that  would  result  in  the  greatest 
reductions  (or  greatest  decreases)  in 
landings  (relative  to  adjusted  1997)  for 
all  species.  Thus,  this  scenario  analyzes 
the  summer  flounder  harvest  limit 
proposed  by  the  Monitoring  Conunittee. 
and  non-selected  alternatives  for  scup 
and  black  sea  bass. 

An  analysis  of  Scenario  I  (the 
proposed  harvest  limits)  indicates  that 
these  levels  will  result  in  greater  than  a 
five  percent  revenue  loss  to  51  of  the 
commercial  vessels  subject  to  this  rule. 
Significant  reductions  varied  from  no 
vessels  holding  summer  flounder/black 
sea  bass  permit  combinations  being 
affected,  to  18  vessels  holding  scup/ 
black  sea  bass  permits.  An  analysis  of 
the  harvest  limits  in  Scenario  II 
indicates  that  these  levels  would  result 
in  a  negative  economic  impact  to  48 
commercial  vessels  subject  to  this  rule. 


Reductions  in  revenue  varied  from  none 
of  the  vessels  holding  summer  flounder/ 
black  sea  bass  permits,  to  17  vessels 
holding  scup/black  sea  bass  permits.  An 
analysis  of  the  harvest  limits  in  Scenario 
III  indicates  that  these  harvest  levels 
would  result  in  a  negative  economic 
impact  to  65  commercial  vessels. 
Significant  reductions  varied  from  18 
vessels  holding  scup/black  sea  bass 
permits,  to  none  of  the  vessels  holding 
sununer  flounder/black  sea  bass 
permits.  An  analysis  of  the  harvest 
limits  in  Scenario  IV  indicates  that  these 
levels  would  result  in  a  negative 
economic  impact  to  19  commercial 
vessels.  Reductions  varied  frt>m  9 
vessels  holding  scup/black  sea  bass 
permits,  to  none  of  the  vessels  holding 
both  scup/summer  flounder  and 
summer  flounder/black  sea  bass 
permits.  An  analysis  of  the  harvest 
limits  in  Scenario  V  indicates  that  these 
levels  would  result  in  a  negative 
economic  impact  to  199  commercial 
vessels.  Significant  reductions  varied  ' 
from  3  vessels  holding  only  a  summer 
flounder  permit,  to  55  vessels  holding 
combined  scup/black  sea  bass  permits. 

List  of  SubjecU  in  50  CFR  Part  648 

Fisheries,  Fishing.  Reporting  and 
recordkeeping  requirements. 
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Dated:  October  15, 1998. 

Rolland  A.  Schmitten, 

Assistant  Administrator  for  Fisheries, 
National  Marine  Fisheries  Service. 

For  the  reasons  set  out  in  the 
preamble,  50  CFR  part  648  is  proposed 
to  be  amended  as  follows: 

PART  64fr-FISHERiES  OF  THE 
NORTHEASTERN  UNITED  STATES 

1.  The  authority  citation  for  part  648 
continues  to  read  as  follows: 

Audiority:  16  U.S.C.  1801  et  seq. 


2.  In  §  648.123,  paragraph  (a)(1)  is 
revised  to  read  as  follows: 

f«48.123    Gear  restrictions. 

(a)  Tmwl  vessel  gear  restrictions — (1) 
Minimum  mesh  size.  The  owners  or 
operators  of  otter  trawlers  issued  a  scup 
moratorium  permit,  and  that  possess 
200  lb  or  more  (90.7  kg  or  more)  from 
November  1  through  April  30  or  100  lb 
or  more  (45.4  kg  or  more)  of  scup  frt>m 
May  1  through  October  31,  must  fish 
with  nets  that  have  a  minimimi  mesh 
size  of  4.5  inches  (11.43  cm)  diamond 
mesh,  applied  throughout  the  codend 


for  at  least  75  continuous  meshes 
forward  of  the  terminus  of  the  net.  or  for 
codends  with  less  than  75  meshes,  the 
minimimi-mesh-size  codend  must  be  a 
minimum  of  one-third  of  the  net. 
measured  from  the  terminus  of  the 
codend  to  the  head  rope,  excluding  any 
turtle  excluder  device  extension.  Scup 
on  board  these  vessels  shall  be  stored 
separately  and  kept  readily  available  for 
inspection. 
•        •        •        •        • 

IFR.Doc  98-28208  FIImI  10-16-98:  1:13  pm) 
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DEPARTMENT  OF  AGRICULTURE 

SubmlMlon  for  0MB  R«vi«w; 
ComiiMnt  R«qu««t 

October  15. 1998. 

The  Department  of  Agriculture  has 
submitted  the  following  information 
collection  requirement(s)  to  OMB  for 
review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1995,  Pub. 
L.  104-13.  Comments  regarding  (a) 
whether  the  collection  of  information  is 
necessary  for  the  proper  performance  of 
the  functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility:  (b)  the  accuracy  of  the 
agency's  estimate  of  burden  including 
the  vididity  of  the  methodology  and 
assumptions  used;  (c)  ways  to  enhance 
the  quality,  utility  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  those  who  are  to 
respond,  including  through  the  use  of 
appropriate  automated,  electronic, 
mechanical,  or  other  technological 
collection  techniques  or  other  forms  of 
information  technology  should  be 
addressed  to:  Desk  Officer  for 
Agriculture,  Office  of  Information  and 
Regulatory  Affairs,  Office  of 
Management  and  Budget  (OMB), 
WashLgton,  DC  20503  and  to 
Departmental  Clearance  Office,  USDA, 
OaO.  Mail  Stop  7602,  Washington,  DC 
20250-7602.  Comments  regarding  these 
information  collections  are  best  assured 
of  having  their  full  effect  if  received 
within  30  days  of  this  notification. 
Copies  of  the  submission(s)  may  be 
obtained  by  calling  (202)  72a-€746. 

An  agency  may  not  conduct  or 
sponsor  a  collection  of  information 
unless  the  collection  of  information 
displays  a  currently  valid  OMB  control 
number  and  the  agency  informs 
potential  persons  who  are  to  respond  to 
the  collection  of  information  that  such 
persons  are  not  required  to  respond  to 
the  collection  of  information  unless  it 


displays  a  currently  valid  OMB  control 
number. 

Food  and  Nutrition  Service 

Title:  FCS-135  Affidavit  of  Return  or 
Exchange  of  Food  Coupons. 

OMB  Control  Number:  0584-0052. 

Summary  of  Collection:  Section  11(a) 
of  the  Food  Stamp  Act  (the  Act)  requires 
that  the  State  agencies  assume 
responsibility  for  the  certification  of 
applicant  households  and  for  the 
issuance  of  coupons  and  the  control  and 
accoimtability  thereof.  Records  shall  be 
kept  to  ascertain  whether  the  program  is 
being  conducted  in  compliance  with  the 
provisions  of  this  Act  and  the 
regulations  issued  pursuant  to  this  Act. 
Such  records  shall  be  available  for 
inspection  and  audit  at  any  reasonable 
time  and  shall  be  preserved  for  not  less 
than  3  years.  Section  13  (a)  and  (b)  of 
the  Act  authorized  the  Secretary  to 
collect  any  overissuance  of  coupons 
issued  to  a  household  by  establishing 
claims.  The  State  agency  shall  collect 
for  over-issuances  by  any  reasonable 
means  including  the  return  of  food 
stamp  coupons  by  households  to  repay 
the  overissuance.  The  Food  and 
Nutrition  Service  (FNS)  will  collect 
information  using  form  FNS-135, 
Affidavit  of  Return  or  Exchange  of  Food 
Coupons. 

Need  and  Use  of  the  Information:  FNS 
%vill  collect  information  on  coupons 
returned  or  exchanged  and  provides 
verification  of  who  returned  the 
coupons  and  who  received  them. 
Participants  return  loose  coupons  that 
have  been  lost,  upon  death  of  a 
participant,  when  a  participant  departs 
from  a  rehabilitation  center,  upon 
payment  of  claim,  mutilated  coupons 
that  have  been  received,  or  to  exchange 
old-series  coupons  or  improperly 
manufactured  coupons. 

Description  of  Respondents: 
Individuals  or  households:  State.  Local, 
or  Tribal  Government. 

Number  of  Respondents:  8,988. 

Frequency  of  Responses: 
Recordkeeping;  Reporting;  On  occasion. 

Total  burden  Hours:  17.859. 

Farm  Service  Agency 

Title:  7  CFR  1464  Subpart  B,  Imporier 
Assessments. 

OMB  Control  Number:  0560-0148. 

Summary  of  Collection:  The  payment 
of  assessments  on  imported  tobacco  is 
required  by  statute  (7  U.S.C.  1445, 
1445-1,  and  1445-2).  The  information 


collected  by  the  Farm  Service  Agency 
(FSA)  is  necessary  to  ensure  that  the 
proper  amount  has  been  paid  for  the 
applicable  kind  of  tobacco  and  that 
payments  are  made  timely.  The 
collected  information  is  recorded  in  a 
data  base  so  that  FSA  can  monitor  and 
verify  collected  amounts  compared  with 
amounts  due  and  verify  that  payments 
are  made  timely. 

Need  and  Use  of  the  Information:  FSA 
will  collect  information  on  the 
importers'  name,  import  date,  port  of 
entry,  and  quantity  imported  to 
calculate  the  marketing  assessment 
amount  and  the  import  assessment  fee. 
The  information  collected  is  used  by 
FSA,  Tobacco  and  Peanuts  Division  to 
ensure  that  the  marketing  assessment 
fees  and  the  importers  no  net  cost 
assessment  fees  are  timely  and 
accuirately  remitted  by  importers  and 
unmanufactured  tobacco  that  enters  into 
the  commerce  of  the  United  States. 

Description  of  Respondents:  Farms; 
business  or  other  for-profit. 

Number  of  Respondents:  40. 

Frequency  of  Responses:  Reporting: 
Other  (Assessment). 

Total  Burden  Hours:  540. 

Animal  and  Plant  Health  Inspection 
Service 

Title:  Users  Fee  Regulations,  7  CFR 
354  and  9  CFR  130. 

OMB  Control  Number:  0579-0094. 

Summary  of  Collection:  The  Food, 
Agriculture,  Conservation  and  Trade 
Act  of  1990,  authorizes  the  Secretary  of 
Agriculture  and  the  Animal  and  Plant 
Health  Inspection  Service  (APHIS)  to 
prescribe  and  collect  fees  to  cover  the 
cost  of  providing  certain  Agricultural 
Quarantine  and  Inspection  (AQI) 
services.  The  Act  gives  the  Secretary  the 
authority  to  charge  for  the  inspection  of 
international  passengers,  commercial 
vessels,  trucks,  aircraft,  and  railroad 
cars,  and  to  recover  the  costs  of 
providing  the  inspection  of  plants  and 
plant  products  offered  for  export.  The 
Secretary  is  authorized  to  use  the 
revenue  to  provide  reimbursements  to 
any  appropriation  accounts  that  incur 
costs  associated  with  the  AQI  services 
provided.  APHIS  collects  information 
using  forms  VS  16-3.  Application  for 
Permits  to  Import  Controlled  Material 
and/or  Import  or  Transport  Organisms 
or  Vectors,  and  VS  16-7.  Additional 
Information  for  Cell  Cultures  and  Their 
Products. 
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Need  and  Use  of  the  Information: 
APHIS  collects  information  which 
includes  the  taxpayer  identification 
nimiber,  name,  address  and  telephone 
number  to  collects  fees.  The  procedures 
and  the  information  requested  for  the 
passengers  and  aircrafts  are  used  to 
ensure  that  the  correct  users  fees  are 
collected  and  remitted  in  full  in  a  timely 
manner.  Without  the  information  from 
the  respondents,  APHIS  would  not  be 
able  to  ensure  substantial  compliance 
with  the  statute.  Noncompliance  with 
the  statute  could  result  in 
misappropriation  of  pubUc  funds  and 
lost  revenue  to  the  Federal  Government. 

Description  of  Respondents:  Business 
or  other  for-profit;  Individuals  or 
households:  Federal  Government:  State, 
Local  or  Tribal  Government. 

Number  of  Respondents:  17,761, 

Frequency  of  Responses: 
Recordkeeping;  Reporting:  On  occasion. 

Total  Burden  Hours:  7,663. 

Animal  and  Plant  Health  Inqpection 
Service 

Title:  Endangered  Species  Regulations 
and  Forfeiture  Procedures. 

OMB  Control  Number:  0579-0076. 

Summary  of  Collection:  The 
Endangered  Species  Act  of  1973  (16 
U.S.C  1513  et  seq.)  Directs  Federal 
departments  to  utilize  their  authorities 
under  the  Act  to  conserve  endangered 
and  threatened  species.  Section  3  of  the 
Act  specifies  that  the  Secretary  of 
Agriculture  is  authorized  to  promulgate 
such  regulations  as  may  be  appropriate 
to  enforce  the  Act.  The  regulations 
contained  in  7  CFR  355  are  intended  to 
cany  out  the  provisions  of  the  Act.  The 
Plant  Protection  ft  Quarantine  (PRQ) 
division  of  USDA's  Animal  ft  Plant 
Health  Inspection  Service  (APHIS)  is 
responsible  for  implementing  these 
regulations.  Specifically,  Section  9(d)  of 
the  Act  authorizes  7  CFR  355.11,  which 
requires  a  general  permit  to  engage  in 
the  business  of  importing  or  exporting 
terrestrial  plants  Usted  in  50  CFR  Parts 
17  and  23.  APHIS  will  collect 
information  using  APHIS  PPQ  621 
application  form. 

Need  and  Use  of  the  Information: 
APHIS  will  collect  information  on  the 
applicant's  name  and  address,  whether 
the  applicant  is  affiliated  with  a 
business,  and  the  address  of  all  the 
applicant's  business  locations  in  order 
for  the  applicant  to  obtain  a  general 
permit.  Upon  approval  of  the  permit, 
any  endangered  species  shipped  via 
mail  must  be  sent  to  an  authorized  port 
of  entry  and  must  be  accompanied  by 
appropriate  supporting  dociunentation. 
Description  of  Respondents:  Business 
or  other  for-profit. 
Number  of  Respondents:  1 ,400. 


Frequency  of  Responses: 
Recodkeeping;  Reporting:  On  occasion. 
Total  Burden  Hours:  3.186. 

Animal  and  Plant  Health  Inspection 
Service 

Title:  Federal  Plant  Pest  and  Noxious 
Weeds  Regulations.  7  CFR  330  ft  360. 9 
CFR  94.5. 

OMB  Control  Numbers:  0579-0054. 
Sunanary  of  Collection:  The  United 
States  Department  of  Agriculture  is 
responsible  for  preventing  plant  pests 
and  noxious  weeds  from  entering  the 
United  States,  preventing  the  spread  of 
pests  and  weeds  not  widely  distributed 
in  the  United  States,  and  eradicating 
those  imported  pests  and  weeds  when 
eradication  is  feasible.  Section  150bb  of 
the  Federal  Plant  Pest  Act  (7  USC 
150aa-150jj)  and  Section  4(a)  of  the 
Federal  Noxious  Weed  Act  (7  U.S.C. 
2801-2813)  provide  that  no  plant  pest 
or  noxious  weed  can  be  moved  from  a 
foreign  country  into  or  through  the 
United  States,  or  interstate,  tmless  the 
movement  is  authorized  under  a  permit 
isstied  by  the  Secretary  of  Agricultiire 
and  the  movement  is  carried  out  in 
accordance  with  the  conditions  the 
Secretary  may  prescribe  to  prevent  the 
dissemination  of  plant  pests  or  noxious 
weeds  into  the  United  SUtes.  The  Plant 
Protection  and  Quaitantine  Program 
(PPQ)  of  the  Animal  and  Plant  Health 
Inspection  Service  (APHIS),  is 
responsible  for  implementing  these 
regulations.  APHIS  will  collect 
information  using  several  forms. 

Need  and  Use  of  the  Information: 
APHIS  will  collect  information  to 
determine  whether  certain  articles 
destined  for  importation  into  the  United 
States,  or  interstate  movement  within 
the  United  States,  pose  a  threat  of 
introducing  or  spreading  plant  pests  or 
noxious  weeds  uat  could  cause 
significant  harm  to  American 
agriculture.  All  the  data  collected 
enables  APHIS  to  evaluate  the  risks 
associated  with  the  proposed 
importation  or  interstate  movement  of 
regulated  articles,  and  also  enables  it  to 
develop  risk-mitigating  conditions,  if 
necessary,  for  the  proposed  importation 
or  movement 

Description  of  Respondents:  Business 
or  other  for-profit;  Individual  or 
households;  Federal  Govemmoit;  State, 
Local  or  Tribal  Government. 

Number  of  Respondents:  39,912. 

Frequency  of  Responses:  Reporting: 
On  occasion. 

Total  Burden  Hours:  37.633. 

Rural  Buiiueaa  Cooperative  Service 

Title:  Annual  Survey  of  Cooperative 
Involvonent  in  International  Markets. 
OMB  Control  Number  0570-0020. 


Summary  of  Collection:  The 
Cooperative  Marketing  Act  of  1926.  7 
U.S.C.  453(b)(5),  authorizes  Rural 
Business-Cooperative  Services  (RBS)  "to 
acquire  &t)m  all  available  sources, 
information  concerning  crop  prospects, 
supply,  demand,  ctirrent  receipts, 
exports,  imports,  and  prices  of 
agrictiltural  products  handled  or 
marketed  by  cooperative  associations, 
and  to  employ  qualified  commodity 
marketing  spedialists  to  siunmarize  and 
analyze  this  information  and 
disseminate  the  same  among 
cooperative  associations,  and  others." 
The  mission  of  the  Cooperative  Services 
Program  of  RBS  is  to  assist  farmer- 
owned  cooperatives  in  improving  the 
economic  well-being  of  their  farmer- 
membere.  To  facilitate  the  program's 
mission  and  activities  as  authorized  by 
the  Cooperative  Marketing  Act  of  1926. 
RBS  collects,  maintains,  and  analyzes 
data  pertaining  to  farmer  cooperatives. 
Information  is  collected  through  an 
annual  survey  mailed  to  all 
cooperatives. 

fUed  and  Use  of  the  Information:  The 
infcMmation  collected  by  RBS  will  be 
used  to  comply  with  the  agency's 
mission  to  acquire  and  report  such 
information.  In  addition  to  monitoring 
and  reporting  the  progress  of 
cooperatives  in  global  markets,  RBS  will 
use  the  data  in  economic/market  — 

research  and  will  also  produce 
educational  materials  about 
cooperatives. 

Description  of  Respondents:  Business 
or  other  for-profit. 

Number  of  Respondents:  170. 

Frequency  of  Responses:  Reporting: 
Annually. 

Total  Burden  Hours:  170. 

Eui  al  Dusiiw  Pmnief  atJTn  "xirrirr 

Title:  Research  on  Rural  Cooperative 
Opportimities  and  Problems. 
OMB  Control  Number.  0570-0028. 
Summary  of  Collection:  The  Rural 
Business-Cooperative  Sovice  (RBS)  was 
established  by  Public  Law  103-350.  the 
Department  of  Agrictilture 
Reorganization  Act  of  1994.  The  mission 
of  RBS  is  to  improve  the  quaUty  of  Ufe 
in  rural  America  by  financing 
community  facilities  and  businesses, 
providing  technical  aasistanoe  and 
creating  effective  strategies  far  rural 
development.  The  primary  objective  of 
this  funding  is  to  encourage  reaeardt 
through  cooperative  agreements  on 
critical  issues  vital  to  the  development 
and  sustainability  of  cooperatives  as  a 
means  of  improving  the  quality  of  Ufa  in 
America's  nval  communities.  RBS  will 
collect  information  throu^  researdi 
proposals  prepared  by  applicants,  who 
may  be  public  or  private  oolites  or 
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universities,  research  foundations 
maintained  by  a  college  or  university,  or 
private  nonprofit  orsanizations. 

Need  ana  Use  of  we  Information:  RBS 
will  collect  project  proposal  information 
from  applicants  to  determine  (1) 
eligibility;  (2)  the  specific  purpose  for 
which  the  funds  will  be  utilized:  (3) 
time  frames  or  dates  by  which  activities 
surrounding  the  use  of  funds  will  be 
accomplished:  (4)  feasibihty  of  the 
project:  (5)  applicants'  experience  in 
managing  similar  activities;  and  (6)  the 
effectiveness  and  innovation  used  to 
address  critical  issues  vital  to  the 
development  and  sustainability  of 
cooperatives  as  a  means  of  improving 
the  quality  of  life  in  America's  rural 
communities.  Without  the  collection  of 
this  information,  there  would  be  no 
basis  on  which  to  award  funds  or 
monitor  project  progress. 

Description  of  Respondents:  Not-for- 
profit  institutions. 

Number  of  Respondents:  50. 

Frequency  of  Responses: 
Recordkeeping;  Reporting:  On  occasion; 
Quarterly. 

Total  Burden  Hours:  1.415. 

Food  and  Nutrition  Senrice 

Title:  FNS  292— Report  of  Coupon 
Issuance  and  Commodity  Distribution 
for  Disaster  Relief. 

OhW  Control  Number:  0584-0037. 

Summary  of  Collection:  The 
Emergency  Food  Stamp  Assistance 
Program  is  authorized  by  the  Disaster 
Relief  Act  of  1970;  the  Food  Stamp  Act. 
as  amended:  and  Fart  274  of  the  Food 
Stamp  Program  regulations.  This 
program  is  initiated  in  a  food  stamp 
project  area  by  the  Food  and  Nutrition 
Service  (FNS)  when  all  or  part  of  the 
area  has  been  affected  by  a  disaster. 
Sections  274.7  and  274.14  of  the  Food 
Stamp  Program  regulations  contain 
requirements  that  State  agencies  keep 
records  and  submit  reports  on  food 
stamps  issued  under  disaster  procedures 
"as  may  from  time  to  time  be  required 
by  FNS".  Food  distribution  in  disaster 
situations  is  authorized  under  Section 
32  of  the  Act  of  August  24. 1935. 
Surplus  foods  are  made  available  by 
State  distributing  agencies  for  relief 
purposes  to  victims  of  natural  disasters 
such  as  hurricanes,  floods,  tornadoes, 
etc.  Distribution  to  these  recipients  is 
made  primarily  through  such 
organizations  as  the  American  Red 
Cross  of  the  Salvation  Army.  These 
organizations  use  surplus  foods  for  both 
central  feeding  operations  and  for 
distribution  to  families  in  homes  cut  off 
from  normal  sources  of  food  supply. 
Form  FNS-292  will  be  used  by  State 
welfue  departments  to  report  to  FNS 
the  number  of  households  and  persons 


who  were  certified  for  Emergency  Food 
Stamp  Assistance,  and  also  to  report  the 
value  of  coupons  issued  to  those 
households. 

Need  and  Use  of  the  Information:  FNS 
will  collect  information  through  the  use 
of  form  FNS-292,  which  is  used  by  the 
FNS  Administrator,  the  Food 
Distribution  Division,  and  the  three 
Food  Stamp  Program  divisions  to 
monitor  program  activity,  assess 
coverage  provided  to  needy  recipients, 
and  to  prepare  budget  requests.  If  the 
information  were  not  collected,  FNS 
would  be  unable  to  monitor  the 
issuance  of  food  stamp  coupons  and  the 
distribution  of  surplus  foods  during 
disaster  situations. 

Description  of  Respondents:  State, 
Local  or  Tribal  Government. 

Number  of  Respondents:  55. 

Frequency  of  Responses: 
Recordkeeping:  Reporting:  On  occasion. 

Total  Burden  Hours:  97^ 
Nancy  SlerabOT^ 

Departmental  Information  Qearance  Officer. 
|FR  Doc.  98-28165  Filed  10-20-98;  8:45  am] 
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DEPARTMENT  OF  AGRICULTURE 

Office  Of  ttM  Secretary 

iHlefjo<>aniinanlai  Advlaoiy 
Commltlae  (lAC) 

AQCNCV:  Office  of  the  Secretary,  USDA. 
action:  Notice  of  intent  to  reestablish  a 
Federal  Advisory  Committee. 

SUMMARY:  In  response  to  the  continued 
need  of  the  United  States  Department  of 
Agriculture  and  the  United  States 
Department  of  the  Interior  for  advice  on 
coordination  and  implementation  of  the 
Record  of  Decision  (ROD)  of  April  13. 
1994.  of  Management  of  Habitat  for 
Late-successional  and  Old-growth 
Forest-related  Species  Within  the  Range 
of  the  Northern  Spotted  Owl,  the 
Departments  have  agreed  to  reestablish 
the  Intergovernmental  Advisory 
Committee  (LAC).  The  purpose  of  the 
lAC  is  to  provide  intergovernmental 
advice  on  coordinating  the 
implementation  of  the  ROD.  The  lAC 
provides  advice  and  recommendations 
to  promote  integration  and  coordination 
of  forest  management  activities  among 
Federal  and  non-Federal  entities. 
FOR  FIMmCR  MFOMIATION  CONTACT: 
Susan  Yonts-Shepard,  Staff  Assistant  for 
Naticmal  Forest  System  Operations, 
Forest  Services.  USDA.  (202)  205-1519. 
SUPfLEMDfTARY  IIRMMATION:  Pumiant 
to  the  Federal  Advisory  Committee  Act 
(FACA)  (5  U.S.C.  App.),  notice  is  hereby 
given  that  the  United  States  Department 


of  Agriculture  in  consultation  with  the 
Department  of  the  Interior  intends  to 
reestablish  the  Intergovernmental 
Advisory  Committee  (LAC)  to  the 
Regional  Interagency  Executive 
Committee  (RIEC).  "rhe  purpose  of  the 
RIEC  is  to  facilitate  the  coordinated 
implementation  of  the  ROD  of  April  13, 
1994.  The  RIEC  consists  of 
representatives  of  the  following  Federal 
agencies:  the  Forest  Service,  Bureau  of 
Land  Management,  Fish  And  Wildlife  . 
Service,  national  Marine  Fisheries 
Service,  National  Park  Service,  Bureau 
of  Indian  Affairs,  Environmental 
Protection  Agency,  Corps  of  Engineers, 
Forest  Service  Research,  Environmental 
Protection  Agency  Research,  and  United 
States  Geological  Survey  Biological 
Resources  Division.  The  purpose  of  the 
lAC  is  to  advise  the  RIEC  on 
coordinating  the  implementation  of  the 
ROD.  The  L\C  will  provide  advice  and 
recommendations  to  promote 
integration  and  coortUnation  of  forest 
management  activities  among  Federal 
and  non-Federal  entities. 

The  LAC  is  in  the  public  interest  in 
connection  with  the  duties  and 
responsibilities  of  the  United  States 
Department  of  Agriculture  and  of  the 
United  States  Department  of  the 
Interior.  The  ROD  provides  direction  to 
the  Forest  Service  and  the  Bureau  of 
land  Management  for  developing  an 
ecosystem  management  approach  that  is 
consistent  with  statutory  authority  for 
land  use  planning.  Ecosystem 
management  requires  improved 
coordination  among  governmental 
entities  responsible  for  land 
management  decisions  and  the  public 
they  serve. 

The  Chair  of  the  lAC  will  alternate 
aimually  between  the  Forest  Service  and 
the  Bureau  of  LAnd  Management 
representative.  The  Executive  Director. 
R^onal  Ecosystem  Office,  will  serve  as 
the  Designated  Federal  Official  under 
sections  10(e)  and  (f)  of  the  FACA. 

The  action  of  reestablishing  the  LAC 
does  not  require  amendment  of  Bureau 
of  I^and  Management  or  Forest  Service 
planning  documents  because  it  does  not 
affect  the  standards  and  guidelines  or 
land  allocations,  which  require  an 
amendment  process  to  change.  The 
Bureau  of  Land  management  and  Forest 
Service  wrill  provide  further  notices,  as 
needed,  for  additional  actions  or 
adjustments  when  implementing 
interagency  coordination,  public 
involvement,  and  other  aspects  of  the 
ROD. 

Equal  opportunity  practices  will  be 
followed  in  all  appointments  to  the 
Advisory  committee.  To  ensure  that  the 
recommendations  of  the  LAC  have  taken 
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into  account  the  needs  of  diverse  groups 
served  by  the  Departments,  memt^rship 
should  include,  to  the  extent 
practicable,  individuals  with 
demonstrated  ability  to  represent 
minorities,  women,  and  persons  with 
disabilities. 

Dated:  October  14. 1998. 
Reba  Pittman  Evans, 

Acting  Assistant  Secretary,  Administration. 
|FR  Doc.  98-28246  Filed  10-20-98;  8:45  am] 
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DEPARTMENT  OF  AGRICULTURE 

Office  of  the  Secretary 

Provincial  Interagency  Executhre 
Committeea  Advlaory  Commlttaea 

AGENCY:  Office  of  the  Secretary,  USDA. 
ACTION:  Notice  of  intent  to  reestablish  a 
Federal  Advisory  Committee. 

SUMMARY:  In  response  to  the  continued 
need  of  the  United  States  Department  of 
Agriculture  (USDA)  and  the  United 
States  Department  of  the  Interior  (DOI) 
for  advice  on  coordination  and 
implementation  of  the  Record  of 
Decision  (ROD)  of  April  13, 1994.  of 
Management  of  Habitat  for  Late- 
Successional  and  Old-Growth  Forest- 
Related  Species  Within  the  Range  of  the 
Northern  Spotted  Owl.  the  Departments 
have  agreed  to  reestablish  the  Advisory 
Committees  for  12  provinces.  The 
purpose  of  the  Advisory  Committees  is 
to  provide  advice  on  coordinating  the 
implementation  of  the  ROD.  The 
Advisory  Committees  will  provide 
advice  and  recommendations  to 
promote  integration  and  coordination  of 
forest  management  activities  among 
Federal  and  non-Federal  entities. 
FOR  FURTHER  INFORMATION  CONTACT: 
Susan  Yonts-Shepard,  Staff  Assistant  for 
National  Forest  System  Operations. 
Forest  Service.  USDA,  (202)  205-1519. 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  the  Federal  Advisory  Committee  Act 
(FACA)  (5  U.S.C.  App.).  notice  is  hereby 
given  that  USDA  in  consultation  with 
DOI  intends  to  reestablish  Provincial 
Advisory  Committees  (PACs),  which 
will  advise  the  Provincial  Interagency 
Executive  Committees  (PIECs).  The 
purpose  of  the  PEECs  is  to  facilitate  the 
coordinated  implementation  of  the  ROD 
of  April  13. 1994.  The  PIECs  consist  of 
representatives  of  some  of  the  following 
Federal  agencies:  Forest  Service  (FS), 
Bureau  of  Land  Management  (BLM), 
Fish  and  Wildlife  Service,  National 
Marine  Fisheries  Service.  National  Park 
Service.  Bureau  of  Indian  Affairs,  and 
Environmental  Protection  Agency.  The 
purpose  of  the  PACs  is  to  advise  the 


PIECS  on  coordinating  the 
implementation  of  the  ROD.  Each  PAC 
will  provide  advice  regarding 
implementation  of  a  comprehensive 
ecosystem  management  strategy  for 
Federal  land  within  a  province 
(provinces  are  defined  in  the  ROD  at  E- 
19).  The  PACs  will  provide  advice  and 
recommendations  to  promote 
integration  and  coordination  of  forest 
management  activities  among  Federal 
and  non-Federal  entities. 

The  PACs  are  in  the  public  interest  in 
connection  with  the  duties  and 
responsibilities  of  USDA  and  of  DOi. 
The  ROD  provides  direction  to  the  FS 
and  the  BLM  for  developing  an 
ecosystem  management  approach  that  is 
consistent  with  statutory  authority  for 
land  use  planning.  Ecosystem 
management  at  the  province  level 
requires  improved  coordination  among 
governmental  entities  responsible  for 
land  management  decisions  and  the 
public  they  serve. 

The  Chair  of  each  PAC  will  alternate 
annually  between  the  FS  and  the  BLM 
representative  in  provinces  where  both 
agencies  administer  land.  When  the 
BLM  is  not  represented  in  the  PIECs.  the 
FS  representative  will  serve  as  Chair. 
The  Qiair.  or  a  designated  agency 
employee,  will  serve  as  the  Designated 
Federal  (^cial  under  sections  10  (e) 
and  (f)  of  the  FACA. 

The  action  of  reestablishing  the 
Advisory  Committees  does  not  require 
amendment  of  BLM  or  FS  planning 
documents  because  it  does  not  affect  the 
standards  and  guidelines  or  land 
allocations,  which  require  an 
amendment  process  to  change.  The  BIM 
and  FS  will  provide  further  notices,  as 
needed,  for  additional  actions  or 
adjustments  when  implementing 
interagency  coordination,  public 
involvement,  and  other  aspects  of  the 
ROD. 

Equal  opportunity  practices  will  be 
followed  in  all  appointments  to  the 
Advisory  Committees.  To  ensure  that 
the  recommendations  of  the  Advisory 
Committees  have  taken  into  account  the 
needs  of  diverse  groups  served  by  the 
Departments,  membership  should 
include,  to  the  extent  practicable, 
individuals  with  demonstrated  ability  to 
represent  minorities,  women,  and 
persons  with  disabilities. 

Dated:  October  14. 1998. 
Raba  Pittaan  Evans, 
Acting  Assistant  Secretary. 
|FR  Doc.  98-28245  Filed  10-20-98;  8:45  ami 
MUJHQ  COM  S4ia-11-M 


DEPARTMENT  OF  AGRICULTURE 

Agricultural  Raaaarch  Sarvloe 

Reeearch.  Education,  and  Eoononrica; 
Notica  of  the  National  Agricultural 
Raaaarch.  Extanalon,  Education,  and 
Economica  Advlaory  Board  Maating 

AGENCY:  Research,  Education,  and 
Economics,  USDA. 
ACTION:  Notice  of  meeting. 

summary:  In  accordance  vrith  the 
Federal  Advisory  Committee  Act.  5 
U.S.C.  App..  the  United  SUtes 
Department  of  Agriculture  announces  a 
meeting  of  the  National  Agricultural 
Research,  Extension.  Education,  and 
Economics  Advisory  Board. 
SUPPLEMBITARY  tlFORMATION:  The 
National  Agricultural  Research, 
Extension,  Education,  and  Economics 
Advisory  Board,  which  represents  30 
constituent  categories,  as  specified  in 
section  802  of  the  Federal  Agriculture 
Improvement  and  Reform  Act  of  1996 
(Pub.  L.  104-127),  has  scheduled  a 
National  Agricultural  Research. 
Extension.  Education,  and  Economics 
Advisory  Board  Meeting.  October  26- 
28. 1998. 

The  Advisory  Board  Chair.  Vice 
Chair,  and  Executive  Director  will 
conduct  an  orientation  of  new  members 
from  9  a.m.  until  11  a.m.  on  Monday. 
October  26. 1998.  The  general  Advisory 
Board  meeting  will  be^  at  1  p.m.  on 
Monday,  October  26  and  continue  until 
approximately  noon  on  Wednesday. 
October  28.  During  this  time,  the 
Advisory  Board  will  elect  the  new 
officen  and  Executive  Committee 
memben  for  fiscal  year  1999. 

The  agenda  for  the  Advisory  Board 
general  meeting  will  focus  discussion 
on  the  Board's  advisory  role  with  regard 
to  the  recently  macted  Agricultiiral 
Research.  Extension,  and  Education 
Reform  Act  of  1998.  and  on  human 
capacity  development.  Agenda  items 
will  include,  but  not  be  limited  to:  (1) 
briefing  by  the  Cooperative  State 
Research,  Education,  and  Extensicm 
Service  and  Agriculttiral  Research 
Service  on  the  scientific  peer  and  merit 
review  process:  (2)  Board  advice  to 
USDA  on  merit  review  procedures  for 
education  and  extension  cooperative 
grants:  (3)  USDA  and  Board  discussion 
on  the  new  Research.  Education,  and 
Economics  initiative;  (4)  stakeholder 
input  to  USDA  on  legislative  provisions: 
(5)  initial  discussion  on  the  annual 
review  of  programs  and  projects  with 
regard  to  relevance  to  reeearch  priorities 
and  the  adequacy  of  funding:  (6) 
progress  r^>orts  on  Advisory  Board 
working  group  activities  and  the 
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Research.  Education,  and  Economics 
Strategic  Planning  Task  Force  on 
agricultural  research  facilities;  and  (7) 
Research,  Education,  and  Economics 
budget  update  and  outlook. 

Guest  speakers  will  address  the 
various  elements  of  human  capacity 
building  at  the  institutional  and 
grassroots  level  as  part  of  a  series  of 
future  discussions  relating  to  human 
resource  development  in  agriculture. 

DATES: 

October  26,  1998,  9:00  to  11:00  a.m. 

(Orientation  for  new  members.) 
October  26, 1998, 1:00  p.m.  to  5:00  p.m. 
October  27,  1998.  9:00  a.m.  to  5:00  p.m. 
October  28.  1998,  9:00  a.m.  to  noon. 
PLACE:  Holiday  Inn-National  Airport 
(Crystal  Qty),  1489  Jefferson  Davis 
Highway,  Arlington,  VA  22202.  Grand 
Ballroom. 

TYPE  OF  MEETMQ:  Open  to  the  public. 
COMMENTS:  The  public  may  file  written 
comments  before  or  af^er  the  meeting 
with  the  contact  person.  All  statements 
will  become  a  part  of  the  official  records 
of  the  National  Agricultural  Research, 
Extension.  Education,  and  Economics 
Advisory  Board  and  will  be  kept  on  file 
for  public  review  in  the  Office  of  the 
Advisory  Board;  Research,  Education, 
and  Economics:  U.S.  Department  of 
Agriculture;  Washington,  IX!  20250- 
2255. 

FOR  FURTHER  MFORMATKM  CONTACT: 
Deborah  Hanhnan,  Executive  Director, 
National  Agricultural  Research, 
Extension.  Education,  and  Economics 
Advisory  Board.  Research,  Education, 
and  Economics  Advisory  Board  Office, 
Room  3918  South  Building.  U.S. 
Department  of  Agriculture,  STOP:  2255. 
1400  Independence  Avenue.  SW, 
Washington.  DC  20250-2255. 
Telephone: 202-720-3684.  Fax:  202- 
720-6199,  ore-mail:  lsheaOreeusda.gov. 

Done  at  Washington,  DC  this  6th  day  of 
October  1998. 
I.  Miky  Gouakz. 

Under  Secretary.  Research,  Education,  and 
Economics. 

(FR  Doc.  98-28164  Filed  10^20-98:  8:45  am) 
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DEPARTMENT  OF  AGRICULTURE 

Research,  Education,  and  Economics 

Notica  of  Appointments  for 
MemtMrshIp  to  the  National 
Agricultural  Reaeardi,  Extension, 
Education,  and  Economics  Advisory 
Board 

AQENCY:  Research.  Education,  and 

Economics.  USDA. 

ACTION:  Appointments  of  membership. 


SUMMARY:  The  Secretary  of  Agriculture 
announces  the  new  appointments  to  fill 
12  vacancies  on  the  National 
Agricultural  Research,  Extension. 
Education,  and  Economics  Advisory 
Board. 

DATES:  Appointments  effective  October 
1,  1998. 

SUPPLEMENTARY  INFORMATION:  Section 
802  of  the  Federal  Agricultiue 
Improvement  and  Reform  Act  of  1996 
authorized  the  creation  of  the  National 
Agricultural  Research,  Extension, 
Education,  and  Economics  Advisory 
Board.  The  Board  is  composed  of  30 
members,  each  representing  a  specific 
category  in  the  legislation,  which  relates 
to  farming  or  ranching,  food  and  fiber 
production  and  processing, 
transportation  of  agricultural  products, 
forestry  research,  aquaculture  research, 
crop,  soil,  and  animal  science,  human 
health  associations,  land-grant 
institutions,  food  retailing  and 
marketing,  rural  economic  development, 
farm  cooperatives,  and  natural  resource 
and  consumer  interest  groups,  among 
others.  The  Board  members  were  first 
appointed  in  September  1996;  one-third 
of  the  30  members  were  appointed  for 
a  1,  2,  and  3  year  term,  respectively.  The 
Advisory  Board's  role  is  to  advise  the 
Secretary  of  Agriculture  on  policies, 
priorities,  and  critical  issues  in 
agricultural  research  and  education.  As 
a  result  of  the  staggered  appointments, 
the  terms  for  10  of  the  30  members 
expired  September  30, 1998.  The 
Secretary  of  Agriculture  has  recently 
appointed  10  individuals  to  fill  these 
membership  slots.  (Each  will  serve  a  3- 
year  appointment,  efiiective  October  1, 
1998,  until  September  30,  2001.)  Two 
additional  appointments  were  made  to 
fill  two  vacant  slots  for  the  1-year 
remaining  terms  effective  October  1. 
1998.  until  September  30. 1999.  The  12 
newly  appointed  Advisory  Board 
members,  by  category  are:  Category  E: 
National  Animal  Commodity 
Organizations.  John  F.  Clemmons. 
family  cattle  rancher  in  the  high  plains 
region  of  New  Mexico:  Category  G: 
National  Aquaculture  Associations  (1- 
year  term).  T.  Michael  Freeze,  past 
president  of  the  National  Aquaculture 
Association,  from  Keo.  Arkansas; 
Category  H:  National  Food  Animal 
Science  Societies.  Desmond  A.  Jolly, 
vice  chair  of  the  National  Commission 
on  Small  Farms.  Director  of  University 
of  California-Davis  Small  Farms 
programs,  and  widely  diversified  in 
agriculture  and  member  of  several 
animal  and  food  related  organizations; 
Category  I:  National  Crop,  Soil, 
Agronomy,  Horticulture  or  Weed 
Science  Societies,  Martin  A. 


Massengale,  partner  in  a  family  farm. 
President-Emeritus  of  University  of 
Nebraska-Lincoln.  Director  of  Center  for 
Grassland  Studies,  former  president  of 
Crop  Science  Society  of  America; 
Category  N:  1890  Land-Grant  Colleges 
and  Universities,  Walter  A.  Hill.  Dean  of 
Agriculture,  Tuskegee  University, 
Alabama,  and  Research  Director,  George 
Washington  Carver  Agricultural 
Experiment  Station;  Category  0: 1994 
Equity  in  Education  Land  Grant 
Institutions.  Gerald  "Carty"  Monette. 
president  of  Ttutle  Mountain 
Community  College.  Belmont.  North 
Dakota,  and  President  of  American 
Indian  Higher  Education  Consortium; 
Category  R:  Scientific  Community  not 
Closely  Associated  with  Agriculture  (1- 
year  term).  William  H.  Scouten,  Director 
of  the  Biotechnology  Center.  Utah  State 
University;  Category  T:  Food  Retailing 
and  Marketing.  Samuel  E.  Minor 
(Reappointed),  owner  and  operator  of 
farm  and  Spring  House  restaurant  in 
Washington.  Pennsylvania;  Category  V: 
Rural  Economic  Development.  Ralph 
Paige  (Reappointed).  Executive  Director 
of  V:  Rural  Economic  Development. 
Ralph  Paige  (Reappointed),  Executive 
Director  of  Federation  of  Southern 
Cooperatives/Land  Assistance  Fund. 
East  Point,  Georgia;  Category  W: 
National  Consumer  Interest  Groups, 
Barbara  S.  Stowe  (Reappointed),  former 
Dean.  College  of  Human  Ecology, 
Kansas  State  University,  ciirrently 
consultant  for  AESOP  on  consimier 
issues;  Category  X:  National  Forestry 
Groups,  Larry  W.  Tombaugh 
(Reappointed).  Dean,  College  of  Forest 
Resources.  North  Carolina  State 
University;  and  Category  Y:  National 
Conservation  or  Natural  Resource 
Groups,  Cynthia  A.  Dunn,  Executive 
Director  of  the  Pennsylvania  Audubon 
Society.  Harrisburg,  Peonsylvania. 
broadly  diversified  on  natural  resource 
and  environmental  issues,  and  an 
environmental  educator  of  youth. 

FOR  FURTHER  INFORMATION  CONTACT: 
Deborah  Hanfinan,  Executive  Director, 
National  Agricultural  Research, 
Extension,  Education,  and  Economics 
Advisory  Board,  Research,  Education, 
and. Economics  Advisory  Board  Office,  ' 
Room  3918  South  Building,  U.S. 
Department  of  Agriculture,  STOP:  2255. 
1400  Independence  Avenue.  SW, 
Washington,  DC  20250-2255. 
Telephone:  202-720-3684.  Fax:  202- 
720-6199.  or  e-mail:  lsheaOreeusda.gov. 
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Done  at  Washington.  D.C.  this  6th  day  of 
October  1998. 
L  Milay  Gonzalez, 

Undersecretary,  Research.  Education,  and 
Economics. 
|FR  Doc.  98-28237  Filed  10-20-98;  8:45  am) 

MLUNQ  COOK  3410-22-^ 


DEPARTMENT  OF  COMMERCE 

Bureau  of  Eiport  Admlnlstrstion 

Tranaportation  and  Related  Equipnient 
Technical  Advtaory  Commltlae;  Notica 
of  Partially  Ctoaad  MeMing 

The  Transportation  and  Related 
Equipment  Technical  Advisory 
Committee  will  meet  on  November  5, 
1998, 9  a.m.,  in  the  Herbert  C.  Hoover 
Building,  Room  1617M-2. 14th  Street 
between  Constitution  &  Pennsylvania 
Avenues,  NW..  Washington.  DC.  The 
Committee  advises  the  Office  of  the 
Assistant  Secretary  for  Export 
Administration  with  respect  to  technical 
questions  that  affect  the  level  of  export 
controls  applicable  to  transportation 
and  related  equipment  or  technology. 

General  Scwion    . 

1.  Opening  remarks  by  the  Co-Chairs. 

2.  Presentation  of  public  papers  or 
comments. 

3.  Consultation  on  renewal  of 
Committee  charter. 

Cloeed  Session 

4.  Discussion  of  matters  properly 
classified  under  Executive  Order  12958. 
dealing  with  the  U.S.  export  control 
program  and  strategic  criteria  related 
thereto. 

The  General  Session  of  the  meeting 
will  be  open  to  the  public  and  a  limited 
number  of  seats  will  be  available. 
Reservations  are  not  required.  To  the 
extent  time  permits,  members  of  the 
public  may  present  oral  statements  to 
the  Committee.  The  public  may  submit 
written  statements  at  any  time  before  or 
after  the  meeting.  However,  to  facilitate 
distribution  of  public  presentation 
materials  to  ConMnittee  members,  the 
Committee  suggests  that  you  forward 
your  public  presentation  materials  prior 
to  the  meeting  to  the  following  address: 
Ms.  Lee  Ann  Carpenter,  Advisory 
Committees.  MS:  3886C.  Bureau  of 
Export  Administration.  U.S.  Department 
of  Commerce.  15th  St.  &  Pennsylvania 
Ave..  NW..  Washington.  DC  20230. 

The  Assistant  Secretary  for 
Administration,  with  the  concurrence  of 
the  delegate  of  the  General  Counsel, 
formally  determined  on  December  16. 
1996.  pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act.  as 


amended,  that  the  series  of  meetings  or 
portions  of  meetings  of  the  Committee 
and  of  any  Subcommittee  thereof, 
dealing  with  the  classified  materials 
listed  in  5  U.S.C.  552(c)(1)  shall  be 
exempt  from  the  provisions  relating  to 
public  meetings  found  in  section  10 
(a)(1)  and  (a)(3).  of  the  Federal  Advisory 
Committee  Act.  The  remaining  series  of 
meetings  or  portions  thereof  will  be 
open  to  the  public. 

A  copy  of  the  Notice  of  Determination 
to  close  meetings  or  portions  of 
meetings  of  the  Committee  is  available 
for  public  inspection  and  copying  in  the 
Central  Reference  and  Reconis 
Inspection  Facility.  Room  6020,  U.S. 
Department  of  Commerce,  Washington, 
DC.  For  further  information  or  copies  of 
the  minutes,  call  (202)  482-2583. 

Dated:  October  16, 1998. 
Lee  Ann  Carpenter. 
Ck>mmittee  Liaison  Officer. 
(FR  Doc.  98-28265  Filed  10-20-98;  8:45  am) 
MUMO  COK  asie-33-M 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

Preeidenrs  Export  Council:  Meeting  of 
the  Prssldsnfs  Export  Council 

AGENCY:  International  Trade 

Administration.  U.S.  Department  of 

Commerce. 

ACTION:  Notice  of  an  open  meeting. 

SUMMARY:  The  President's  Export 
Council  (PEC)  will  hold  a  full  Council 
meeting  to  discuss  topics  related  to 
export  expansion.  The  meeting  will 
include  briefings  on  trade  priorities  and 
issues,  the  Asia  monetary  crisis,  the 
World  Trade  Organization,  economic 
sanctions  and  Virtual  Trade  Mission 
activities.  The  PEC  was  established  on 
December  20. 1973.  and  reconstituted 
May  4. 1979.  to  advise  the  President  on 
matters  relating  to  U.S.  trade.  It  was 
most  recently  renewed  by  Executive 
Order  12991. 

date:  November  10. 1998. 
TWE:  10:00  a.m.  to  5:00  p.m. 
ADDRESS:  The  Ronald  Reagan 
International  Trade  Center,  Atrium 
Ballroom,  1300  Pennsylvania  Avenue. 
N.W..  Washington,  D.C,  20004.  This 
program  is  physically  accessible  to 
people  with  disabilities.  Requests  for 
sign  language  interpretation  or  other 
auxiliary  aids  should  be  submitted  by 
November  3, 1998.  to  J.  Marc  Chittum. 
President's  Export  Council.  Room 
201 5B.  Washington.  D.C,  20230. 
Seating  is  limited  and  will  be  on  a  first 
come  first  serve  basis. 


Dated:  October  15. 1998. 
).  Marc  Chitliui. 

Director.  President's  Export  Council. 
(FR  Doc.  9S-28244  Filed  10-20-48:  8:45  am) 
WUMQ  coot  »1«-0M-P 

DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
AdmlnistFBtfon 

Evaluation  of  Coastal  Zona 
Management  Program  and  National 
Estuarlne  Raaeareh  r 


agency:  Office  of  Ocean  and  Coastal 

Resource  Management.  National  Ocean 

Service.  National  Oceanic  and 

Atmospheric  Administration  (NOAA). 

DOC. 

action:  Notice  of  intent  to  evaluate. 

summary;  The  NOAA  Office  of  Ocean 
and  Coastal  Resource  Management 
(OCRM)  announces  its  intent  to  evaluate 
the  performance  of  the  ACE  Basin  (SC) 
and  Wells  (ME)  National  Estuarlne 
Research  Reserves. 

These  evaluations  will  be  conducted 
pursuant  to  sections  312  and  315  of  the 
CoasUl  2Lone  Management  Act  of  1972 
(CZMA).  as  amended.  The  CZMA 
requires  a  continuing  review  of  the 
performance  of  states  with  respect  to 
research  reserve  program 
implementation.  Evaluation  of  National 
Estuarlne  Research  Reserves  require 
findings  concerning  the  extent  to  which 
a  state  has  met  the  national  objectives, 
adhered  to  its  final  management  plan 
approved  by  the  Secretary  of  Commerce, 
and  adhered  to  the  terms  of  financial 
assistance  awards  funded  under  the 
C21MA.  The  evaluations  will  include  a 
site  visit,  consideration  of  public 
comments,  and  consultations  with 
interested  Federal.  State,  and  local 
agencies  and  members  of  the  public 
PubUc  meetings  are  held  as  part  of  the 
site  visits. 

Notice  is  hereby  given  of  the  dates  of 
the  site  visits  for  the  listed  evaluations, 
and  the  dates,  local  times,  and  locations 
of  public  meetings  during  the  site  visits. 

The  ACE  Basin  National  Estuarlne 
Research  Reserve  in  South  Carolina 
evaluation  site  visit  will  be  from 
November  30  to  December  4. 1998.  One 
public  meeting  will  be  held  during  the 
week.  The  public  meeting  will  be  held 
on  Wednesday.  December  2. 1998.  at 
7:00  p.m..  at  the  Edisto  Island  Town 
HaU.  Edisto,  SC 

The  Wells  National  Estuarlne 
Research  Reserve  in  Maine  site  visit  will 
be  from  November  30  to  DecembOT  4. 
1998.  One  public  meeting  will  be  held 
during  the  week.  This  public  meeting 
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will  be  on  Wednesday,  E)eceniber  2, 
1998.  at  7:00  p.m.  at  the  Wells  Reserve 
Headquarters,  342  Laudholm  Farm 
Road,  Wells,  Maine. 

The  States  will  issue  notice  of  the 
public  meeting(s)  in  a  local 
newspaper(s)  at  least  45  days  prior  to 
the  public  meeting(8).  and  will  issue 
other  timely  notices  as  appropriate. 

Copies  of  the  State's  most  recent 
performance  reports,  as  well  as  OCRM's 
notifications  and  supplemental  request 
letters  to  the  States,  are  available  upon 
request  from  CK^RM.  Written  comments 
from  interested  parties  regarding  these 
Programs  are  encouraged  and  will  be 
accepted  until  15  days  after  the  public 
meeting.  Please  direct  written  comments 
to  Vickie  A.  Allin,  Chief,  Policy 
Coordination  EMvision  (PCD),  Office  of 
Ocean  and  Coastal  Resource 
Management.  NOS/NOAA,  1305  East- 
West  Highway,  Silver  Spring,  Maryland 
20910.  When  the  evaluation  is 
completed,  OCRM  will  place  a  notice  in 
the  Federal  Register  announcing  the 
availability  of  the  Final  Evaluation 
Findings. 

FOR  FURTHER  INFORMATION  CONTACT: 
Vickie  A.  Allin,  Chief,  PoUcy 
Coordination  Division,  Office  of  Ocean 
and  Coastal  Resource  Management, 
NOS/NOAA.  1305  East-West  Highway, 
Silver  Spring,  Maryland,  20910,  (301) 
713-3155,  ext.  126. 

(Federal  Domestic  Assistance  Catalog  11.419 
Coastal  Zone  Management  Program 
Administration) 

Dated:  October  IS.  1998. 

Naacjr  Foatar. 

Assistant  Administrator  for  Ocean  Services 
and  Coastal  Zone  Management. 

|FR  Doc.  96-28154  Filed  10-20-98;  8:4S  am] 
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DEPARTMENT  OF  COMMERCE 

National  Ocaanic  and  Atmoaphadc 
Administration 

ENVIRONMENTAL  PROTECTION 
AGENCY 

nnal  Admlnlstrativa  Changaa  to  tha 
Coastal  Nonpoint  Pollution  Control 
Program  GkiManoa  and  Raaponaaa  to 
Commants 

AQENCY:  National  Ooeanic  cmd 
Atmospheric  Administration.  U.S. 
Department  of  Commerce,  and  the  U.S. 
Environmental  Protection  Agency. 
ACTION:  Notice  of  Availability  of  Final 
Administrative  Changes  to  the  Coastal 
Nonpoint  Pollution  Control  Program 
Guidance  and  Responses  to  Comments. 


t:  Notice  is  hereby  given  of  the 
availability  of  the  Final  Administrative 


Changes  to  the  Coastal  Nonpoint 
Pollution  Control  Program  Guidance 
(Administrative  Changes),  developed 
under  section  621 7  of  the  Coastal  Zone 
Act  Reauthorization  Amendments  of 
1990  (CZARA).  16  U.S.C.  section  1455b. 
and  of  the  Responses  to  Comments  on 
the  Proposed  Administrative  Changes, 
CZARA  requires  States  and  Territories 
with  coastal  zone  management  programs 
that  have  received  approval  under 
section  306  of  the  Coastal  Zone 
Management  Act  (CZMA)  to  develop 
and  implement  coastal  nonpoint 
pollution  control  programs.  Coastal 
states  and  territories  were  required  to 
submit  their  coastal  nonpoint  programs 
to  the  National  Oceanic  and 
Atmospheric  Administration  (NOAA) 
and  the  U.S.  Environmental  Protection 
Agency  (EPA)  for  approval  in  July  1995 
In  response  to  coastal  states'  concerns 
over  the  ability  to  target  the  program; 
enforceable  policies  and  mechanisms; 
timefi-ames;  and  resources  to  implement 
coastal  nonpoint  programs,  NOAA  and 
EPA  completed  a  dialogue  with  the 
coastal  states  and  other  interested 
parties,  resulting  in  a  draft  set  of 
administrative  changes.  The  draft 
administrative  changes  were  made 
available  for  public  comment  (FR, 
March  12, 1998.  Vol.  63,  Number  48, 
pages  12078-12079)  prior  to  producing 
the  final  guidance. 
ADDRESSES:  Copies  of  the  Final 
Administrative  Changes  and  Responses 
to  Comments  may  be  obtained  upon 
request  from:  Joseph  P.  Flanagan. 
Coastal  Programs  Division  (N/ORM3). 
Office  of  Ocean  and  Coastal  Resource 
Management.  NOS.  NOAA.  1305  East- 
West  Highway.  Silver  Spring.  Maryland 
20910.  telephone:  (301)  713-3121.  x201; 
e-mail:  joseph.flanagandnoaa.gov. 
SUPPLEMENTARY  INFORMATION 

Background 

Subsequent  to  the  1990  enactment  of 
the  CZARA,  in  January  1993.  EPA  and 
NOAA  published  two  documents  to 
guide  the  development  of  States'  (and 
Territories')  coastal  nonpoint  pollution 
control  programs:  Guidance  Specifying 
h4anagement  Measures  for  Sources  of 
Nonpoint  Pollution  in  Coastal  Waters 
and  Program  Development  and 
Approval  Guidance.  These  provided 
both  technical  and  programmatic 
guidance  on  program  development. 
Subsequently.  EPA  and  NOAA  provided 
further  program  clarification  in  a 
January  6, 1995  letter  and  a  March  16. 
1995  document  entitled  Flexibility  for 
State  Coastal  Nonpoint  Programs.  'These 
actions  provided  greater  flexibility  to 
States  in  prioritizing  their  activities: 
extended  the  implementation  period 


from  three  years  to  five  years;  and 
clarified  the  range  of  enforceable 
policies  and  mechanisms  that  could  be 
sued  by  States  to  implement  their 
programs.  The  letters  also  established 
the  principle  that,  in  recognition  of  the 
complexity  of  the  program,  States  could 
be  granted  conditional  approval  for 
programs  that  are  not  yet  fully 
approvable.  thereby  affording  more  time 
for  States  to  fiiUy  develop  their 
programs. 

As  of  the  date  of  this  notice.  NOAA 
and  EPA  have  provided  conditional 
approval  to  the  29  coastal  States  that 
submitted  programs  for  approval.  In 
April.  1997.  NOAA,  EPA,  the  States  and 
other  interested  parties  began 
discussions  regarding  the  progress  made 
to  date  in  developing  and  implementing 
CZARA  programs  and  the  significant 
impediments  to  further  progress.  Both 
the  States  and  Federal  agencies 
recognized  that  while  the  goals  of  the 
CZARA  program  remain  valid,  the 
program  and  schedules  originally 
conceived  by  NOAA  and  EPA  were 
extremely  ambitious  and  additional 
flexibility  would  be  needed  to  enable 
the  States  to  successfully  implement 
their  programs.  Based  on  this 
imderstanding.  the  parties  proceeded  to 
discuss  in  detail  the  specific  aspects  of 
the  program  that  would  require 
modification  while  maintaining  the 
overall  objective  that  States  implement 
management  measures  needed  to  protect 
coastal  waters. 

Based  on  these  discussions,  EPA  and 
NOAA  drafted  a  set  of  administrative 
changes  that  the  agencies  proposed  to 
use  to  guide  future  implementation  of 
the  CZARA  program.  After  reviewing 
public  conunents  that  were  submitted  in 
response  to  the  March  12. 1998  Federal 
Register  notice  on  the  availability  of  the 
proposed  administrative  changes. 
NOAA  and  EPA  developed  these  final 
administrative  changes  to  the  program 
guidance.  In  some  cases,  these  changes 
may  impact  previous  findings  and 
conditions  to  State  programs.  In  such 
cases,  EPA  and  NOAA  will  review  those 
findings  and  conditions  and  make  any 
necessary  adjustments  to  those  findings 
and  conditions  (including,  where 
appropriate,  elimination  of  conditions). 

On  October  18. 1997,  the  25th 
anniversary  of  the  Clean  Water  Act.  Vice 
President  Gore  directed  the 
Environmental  Protection  Agency  (EPA) 
and  Department  of  Agriculture  (USDA) 
to  work  with  other  Federal  agencies 
(including  NOAA)  to  develop  a  Clean 
Water  Action  Plan  tvithin  120  days.  In 
a  memorandum  for  Heads  of 
Departments  and  Agencies,  the  Vice 
Prmident  specifically  requested  Federal 
agencies  to  "*  *  *  develop  a 
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comprehensive  Action  Plan  that  builds 
on  the  *  •  •  clean  water  successes  over 
the  past  five  years  and  addresses  three 
major  goals:  enhanced  protection  from 
public  health  threats  posed  by  water 
pollution;  more  effective  control  of 
polluted  runoff;  and  promotion  of  water 
quality  protection  on  a  watershed 
basis."  The  Action  Plan  is  informed  by 
the  following  principles: 

•  Agencies  will  develop  cooperative 
approaches  that  promote  coordination 
and  reduce  duplication  among  Federal. 
State  and  local  agencies  and  Tribal 
governments  wherever  possible. 

•  Agencies  will  ensure  participation 
of  community  groups  and  the  public  to 
the  maximum  extent  practicable.  Such 
participation  will  include  community 
and  public  access  to  information,  to 
protect  the  public's  right-to-know  about 
water  quality  issues. 

•  Agencies  will  emphasize  innovative 
approaches  to  pollution  control, 
including,  where  appropriate, 
incentives,  market-based  mechanisms, 
and  cooperative  partnerships  with 
landownere  and  other  private  parties. 

On  Febr\iary  19. 1998.  President 
Clinton  announced  the  Clean  Water 
Action  Plan  to  restore  and  protect 
America's  waten.  NOAA  and  EPA  view 
diese  administrative  changes  as 
supporting  the  goals  of  the  President's 
Clean  Water  Action  Plan  to  reduce 
polluted  runoff  in  coastal  areas.  In 
particular,  these  changes  respond  to  the 
following  key  action  included  in  the 
Clean  Water  Action  Plan. 

NOAA  and  EPA  will  work  with  coastal 
states  and  tenitories  to  ensure  that  they  have 
developed  programs  to  reduce  polluted 
runoff  in  coastal  areas  and  that  these 
programs  are  at  least  conditionally  approved 
by  June  1998  and  that  all  programs  are  fully 
approved  by  December  1999,  with 
appropriate  state-enforceable  policies  and 
mechanisms. 

The  Final  Administrative  Changes 
provide  guidance  to  the  States  on  how 
NOAA  and  EPA  intend  to  exercise  their 
discretion  in  implementing  the  Coastal 
Nonpoint  Pollution  Control  Program.  As 
such,  these  Final  Administrative 
Changes,  as  well  as  the  previously 
issued  giiidance  they  modify,  are  not 
regulations. 

(Federal  Domestic  Assistance  Catalog  11.419 
Coastal  Zone  Management  Program 
Administration) 


Dated:  October  15, 1998. 
Captain  Eveijni  J.  Fields, 

Deputy  Assistant  Administrator  for  Ocean 

Services  and  Coastal  Zone  Management, 

National  Oceanic  and  Atmospheric 

Administration. 

J.  Charles  Fox, 

Acting  Assistant  Administrator  for  Water, 

Environmental  Protection  Agency. 

|FR  Doc.  98-28150  Filed  10-20-48;  8:45  am) 
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DEPARTMENT  OF  COMMERCE 

National  Ocaanic  and  Atmoaphoric 
Admlnlatratlon 

pi),  loissaq 

Magnuaon-Slavans  Act  Provlaions; 
Ovai  flsliad  FIsharlaa 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS).  National  Oceanic  and 

Atmospheric  Administration  (NOAA). 

Commerce. 

ACTION:  Notice  of  overfished  fisheries. 

summary:  NMFS  has  identified 
overfished  stocks  or  stocks  that  are 
'  approaching  a  condition  of  being 
overfished,  as  required  by  the 
Magnuson-Stevens  Fishery 
Conservation  and  Management  Act 
(Magnuson-Stevens  Act),  as  amended  by 
the  Sustainable  Fisheries  Act  (SFA).  The 
purpose  of  this  notice  is  to  notify  the 
public  that  the  R^onal  Fishery 
Management  Councils  (Councils)  have 
been  informed  of  those  fisheries  that  are 
overfished,  and  directed  to  initiate 
action  to  end  overfishing  and  rebuild 
stocks  in  overfished  fisheries  and  to 
prevent  overfishing  in  fisheries  that  are 
approaching  an  overfished  condition. 
FOR  FURTHER  arOnMATION  CONTACT: 
George  H.  Daicy.  NMFS.  301-713-2341. 
SUPPI.EMBITARY  MFORMATKM: 

Backgromid 

This  action  is  required  by  the 
Magnuson-Stevens  Act  (16  U.S.C  1801 
et  seq.)  as  amended  by  the  SFA,  which 
was  signed  into  law  on  Octobw  11. 
1996.  Section  304(e)  of  the  Magnuson- 
Stevens  Act  requires  that  the  Secretary 
of  Commerce  (Secretary)  report  annuidly 
to  the  Congress  and  the  Councils  on  the 
status  of  fisheries  within  each  Coimcil's 
geographical  area  of  authority  and 
identify  those  fisheries  that  are 
overtimed  or  are  approaching  a 
condition  of  being  overfished.  For  those 
fisheries  managed  imder  a  Fishery 
Management  Plan  (FMP)  or 
international  agreement,  the  statiis  is  to 
be  determined  using  the  criteria  for 
overfishing  specified  in  such  FMP  or 
agreement.  A  fishery  is  classified  as 


approaching  a  condition  of  lieing 
overfished  if.  based  on  trends  in  fishing 
effort,  fishery  resource  size,  and  other 
appropriate  factors,  the  Secretary 
estimates  that  the  fishery  will  become 
overfished  within  2  years.  Pursuant  to 
section  304  of  the  Magnuson-Stevens 
Act,  the  Coimcils  were  notified  on 
October  9, 1998  of  the  species  that  were 
overfished  dt  approaching  an  overfished 
condition  by  letter  as  follows: 

Dear  Council  Chairman, 
.    Endoaed  is  the  1998  Annual  Report  on  the 
Status  of  Fisheries  of  the  United  States, 
prepared  pursuant  to  section  304  of  the 
Magnuson-Stevens  Fishery  Conservation  and 
Management  Act  (Magnuson-Stevens  Act),  as 
amended  by  the  Sustainable  Fisheries  Act  on 
October  11, 1996.  This  report  identifies  79 
overfished  stocks  and  10  stocks  that  are 
approaching  an  overfished  condition  that  are 
covered  by  fishery  management  plans 
(FMPs).  This  year's  report  identifies  8 
additional  species  as  "overfished."  For  each 
of  the  additional  species  identified  as 
"overfished,"  each  Council  is  required  to 
develop  measures  by  October  9,1999  to  end 
overfishing  and  rebuild  stocks  that  are 
overfished,  and  to  prevent  overfishing  from 
occurring  for  stocks  ttiat  are  approaching  an 
overfished  condition,  for  thoee  species 
covered  by  FMPs  under  its  maiuigement 
authority.  There  are  also  11  stocks  identified 
in  this  report  as  overfished  that  are  not 
covered  ^  an  FMP.  Each  Council  is  also 
required  to  develc^  measures  to  end 
overfishing  and  rebuild  thoee  stocks  within 
its  geographical  area  of  authority,  in  the  same 
timeframe.  Rebuilding  programs  must  be  as 
short  as  possible,  but  not  exceed  10  years, 
except  in  cases  where  the  biology  of  the  stock 
of  fish,  other  environmental  conditioos,  or 
man^ement  measures  imder  an  international 
agreement  in  which  the  United  Sutes 
participates  dictate  otherwise. 

The  final  national  standard  guidelines 
were  published  on  May  1, 1998,  and  became 
efisctive  on  June  1. 1998.  The  revisions  to  the 
national  standard  1  guideUnes  require  tliat 
the  overfishing  definitions  contained  in  each 
FMP  be  examined  on  the  basis  of  their  abiUty 
to  ensure  stock  levels  that  can  produce 
maximum  sustainable  yield  (k^Y)  on  a 
continuing  basis. 

If  you  have  any  questions,  please  do  not 
hesitate  to  contact  me. 

Sincerely. 

Holland  A.  Schmitten 

Assistant  Administrator 

for  Fisheries 

Enclosure 

A  copy  of  the  report  is  also  available 
through  the  internet  at  «http:// 
kingfishsspNMFS.gov/SFA>>. 

Dated:  October  IS,  1998. 
GaryCMatlack. 

Director,  Office  ofSustamiMe  Fidierias, 
National  Marine  Flsiienas  Service. 
[FR  Doc  98-28227  Filed  10-20-4M:  8:45  am) 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Admmiatration 

p.D.  1014966] 

Endangered  Spec!—;  PennHs 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACnOM:  Receipt  of  applications  for 
scientific  research  permits  (1180, 1181, 
1182. 1183). 

SUMMARY:  Notice  is  hereby  given  that 
the  following  entities  have  applied  for 
scientific  research  permits  authorizing 
the  take  of  endangered  and/or 
threatened  species:  Thomas  R.  Payne 
and  Associates  (TRPA)  in  Areata,  CA 
(1180),  Mendocino  Redwood  Company 
(MRC)  in  Calpella,  CA  (1181).  San 
Rafael  Department  of  Public  Works 
(SROFW)  in  San  Rafael.  CA  (1182).  and 
Ross  N.  Taylor  (RNT)  in  McKinleyville, 
CA  (1183). 

DATES:  Written  comments  or  requests  for 
a  public  hearing  on  any  of  these 
applications  must  be  received  on  or 
before  November  20, 1998. 
ADDRESSES:  The  applications  and 
related  docimients  are  available  for 
review  in  the  following  office,  by 
appointment: 

Protected  Species  Division,  NMFS, 
777  Sonoma  Avenue,  Room  325,  Santa 
Rosa,  CA  95404-6528  (707-575-6066); 

Office  of  Protected  Resources,  F/PR3. 
NMFS.  1315  East- West  Highway.  Silver 
Spring.  MD  20910-3226  (301-713- 
1401). 

FOR  FURTHER  INFORMATION  CONTACT:  Tom 
Hablett,  Protected  Species  Division, 
NMFS.  Santa  Rosa  Office  (707-575- 
6066). 

SUPPLEMENTARY  MFORMATKM:  TRPA. 
MRC.  SRDPW  and  RNT  request  permits 
under  the  authority  of  section  10  of  the 
Endangered  Species  Act  of  1973  (ESA) 
(16  U.S.C.  1531-1543)  and  the  NMFS 
regulations  governing  ESA-listed  fish 
and  wildlife  permits  (50  CFR  parts  217- 
227). 

Those  individuals  requesting  a 
hearing  on  these  requests  for  pennits 
should  set  out  the  specific  reasons  why 
a  hearing  would  be  appropriate  (see 
ADDRESSES).  The  holding  of  such  a 
hearing  is  at  the  discretion  of  the 
Assistant  Administrator  for  Fisheries, 
NOAA.  All  statements  and  opinions 
contained  in  the  above  application 
simunaries  are  those  of  the  applicant 
and  do  not  necessarily  reflect  the  views 
of  NMFS. 


Species  Covered  Under  In  Notice 

(1)  The  following  populations  of  coho 
salmon  (Oncorhynchus  kisutch): 
threatened  southern  Oregon/northern 
California  coast  (T-SONCC).  threatened 
Central  California  coast  (T-CCC). 

(2)  The  following  populations  of 
steelhead  trout  (Oncorhynchus  mykiss): 
endangered  southern  California  coast, 
threatened  south-central  California 
coast,  threatened  Central  California 
coast  (T-GCC).  and  threatened  Central 
Valley. 

Applicatkuia  Received 

Salmon  and  steelhead  studies 
conducted  by  TRPA,  MRC,  SRDPW  and 
RNT  consist  of  four  assessment  tasks  for 
which  ESA-listed  fish  are  proposed  to 
be  taken:  (1)  Presence/absence.  (2) 
population  estimates,  (3)  spawner 
surveys,  and  (4)  tissue/scale  sampling 
for  genetic  studies.  ESA-listed  juvenile 
fish  will  be  observed  or  captured, 
anesthetized,  handled  (weighed, 
measured,  fin-clipped),  allowed  to 
recover  from  the  anesthetic,  and 
released.  Adult  carcasses  will  be 
measured,  sampled  for  tissues,  and  be 
returned  to  the  collection  site.  Indirect 
mortalities  associated  with  the  research 
are  cdso  requested. 

TRPA  (1180)  requests  a  5-year  permit 
for  takes  of  adult  and  juvenile,  T-CCC 
and  T-SONCC  coho  salmon,  and  adult 
and  juvenile,  southern  California  coast, 
and  adult  and  juvenile,  south-central 
California  coast,  T-CCC,  and  Central 
Valley  steelhead  associated  with  fish 
population  studies  throughout  the 
Evolutionarily  Significant  Units  (ESUs) 
within  California. 

MRC  (1181)  requests  a  5-year  permit 
for  takes  of  adult  and  juvenile,  T-CCC 
coho  salmon  associated  with  fish 
population  studies  on  MRC  properties 
within  the  ESU. 

SRDPW  (1182)  requests  a  5-year 
permit  for  takes  of  adult  and  juvenile.  T- 
OOC  steelhead  associated  with  fish 
population  studies  in  Marin  County 
within  the  ESU.  SRDPW  also  requests 
authorization  to  rescue  stranded  fish. 

RNT  (1183)  requests  a  5-year  permit 
for  takes  of  adult  and  juvenile,  T-CCC 
and  T-SONCC  coho  salmon  associated 
with  fish  population  studies  throughout 
the  ESUs. 

Dated:  October  14, 1998. 
KeviaCoUina, 

Chief,  Endangered  Species  Division,  Office 
of  Protected  Resources,  National  Marine 
Fisheries  Service. 

(PR  Doc.  98-28228  Filed  10-20-48;  8:45  am| 
eaiMQ  oooe  »n-n-r 


DEPARTMENT  OF  COMMERCE 

Technology  Administration 

Tachnlcal  Advisory  Commitlaa  to 
Dovalop  a  Fadaral  biformatlon 
Procasaing  Standard  for  tha  Federal 
Kay  Managamant  Infrastructure 

AGENCY:  Technology  Administration. 
Commerce. 

ACTION:  Notice  of  open  meeting. 

SUMMARY:  Pursuant  to  the  Federal 
Advisory  Conunittee  Act,  5  U.S.C.  App.. 
notice  is  hereby  given  that  the  Technical 
Advisory  Committee  to  Develop  a 
Federal  Information  Processing 
Standard  for  the  Federal  Key 
Management  Infrastructure  will  hold  a 
meeting  on  November  17-19, 1998.  The 
Technical  Advisory  Committee  to 
I>eveIop  a  Federal  Information 
Processing  Standard  for  the  Federal  Key 
Management  Infrastructure  was 
established  by  the  Secretary  of 
Commerce  to  provide  industry  advice  to 
the  Department  on  encryption  key 
recovery  for  use  by  federal  government 
agencies.  All  sessions  will  be  open  to 
the  public. 

DATES:  The  meeting  will  be  held  on 
November  17, 18, 19, 1998  from  9:00 
a.m.  to  6:00  p.m. 

ADDRESSES:  The  meeting  will  take  place 
at  the  Ramada  Resort  and  Conference 
Center,  7000  International  Drive. 
Orlando.  FL  ^^ 

FOR  FURTHER  INFORMATION  CONTACT: 
Edward  Roback.  Committee  Secretary 
and  Designated  Federal  Official. 
Computer  Seciirity  Division.  National 
Institute  of  Standards  and  Technology. 
Building  820.  Room  426.  Gaithersburg. 
Maryland,  20899;  telephone  301-975- 
3696.  Please  do  not  call  the  conference 
facility  regarding  details  of  this  meeting. 

SUPPLEMENTARY  INFORMATION: 
1.  Agenda 

Opening  Remarks 

Chairperson's  Remariis 

News  Updates  (Membere,  Federal 

Liaisons,  Seoetariat) 
Review  of  Draft  Dociunent    - 
Intellectual  Property  Issues  (as 

necessary) 
Public  Participation 
Plans  for  Next  Meeting 
Closing  Remarks 

Note  that  the  items  in  this  agenda  are 
tentative  and  subject  to  change  due  to 
logistics  and  speaker  availability. 

2.  Public  Participation:  The 
Committee  meeting  will  include  a 
period  of  time,  not  to  exceed  thirty 
minutes,  for  oral  comments  from  the 
public.  Each  speaker  will  be  limited  to 
five  minutes.  Members  of  the  pubUc 
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who  are  interested  in  speaking  are  asked 
to  contact  the  individual  identified  in 
the  "for  further  information"  section.  In 
addition,  written  statements  are  invited 
and  may  be  submitted  to  the  Committee 
at  any  time.  Written  comments  should 
be  directed  to  the  Technical  Advisory 
Committee  to  Develop  a  Federal 
Informati<Hi  Processing  Standard  for  the 
Federal  Key  Management  Infrvstructtire. 
Building  820,  Room  426.  National 
Institute  of  Standards  and  Technology. 
Gaithereburg.  Maryland,  20899.  It  would 
be  appreciated  if  sixty  copies  could  be 
submitted  for  distribution  to  the 
Committee  and  other  meeting  attendees. 

3.  Additional  information  regarding 
the  Committee  is  available  at  its  world 
wide  web  homepage  at:  http:// 
csrc.nist.gov/tacdfipsfkmi/. 

4.  ShotUd  this  meeting  be  canceled,  a 
notice  to  that  efiiect  will  be  pubUshed  in 
the  Federal  Register  and  a  similar  notice 
placed  on  the  Committee's  electronic 
homepage. 

Dated:  Octobor  15. 1998. 
Mark  Bohannon. 

Otief  Counsel  for  Technology  Administration. 
IFR  Doc  98-28243  Filed  10-20-98;  8:45  ami 
iaxaiQ  COM  asi«-CN-M 


COMMTTTEEFORTHE 
MPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Adjustmant  of  an  Import  UmK  for 
Canain  Cotton  Textila  Producta 
Produced  or  Manufactured  In  Oman 

October  15. 1998. 

AOBKY:  Committee  for  the 

Implementation  of  Textile  Agreements 

(OTA). 

ACTKM:  Issuing  a  directive  to  the 

Commissioner  of  Customs  increasing  a 

limit. 

EFFECTIVE  DATE:  October  21, 1998. 
FOR  FURTHER  INFORMATION  CONTACT:  Roy 
Unger,  International  Trade  SpeciaUst, 
Office  of  Textiles  and  Apparel.  U.S. 
Department  of  Commerce.  (202)  482- 
4212.  For  information  on  the  quota 
status  of  this  limit,  refer  to  the  Quota 
Status  Reports  posted  on  the  buUetin 
boards  of  eatdi  Customs  port  or  call 
(202)  927-5850.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202) 482-3715. 
SUPPLEMBTTARY  INFORMATION: 

Amhortty:  Section  204  of  the  Agricultural 
Act  of  1956,  as  amended  (7  U.S.C  1854): 
Executive  Order  11651  of  March  3, 1972.  as 
amended. 

The  current  limit  for  Categories  347/ 
348  is  being  increased  for  carryforward. 


A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbere  is  available  in  the 
OORRQATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Sch^ule  of  the  United  States  (see 
Federal  Register  notice  62  FR  66057, 
published  on  December  17, 1997).  Also 
see  62  FR  67627,  published  on 
December  29, 1997. 
0.  Midiael  Hirtriiiiwoii, 
Acting  Chairman,  Committee  for  the 
Implementation  of  Textile  Affeements. 

Comndttee  for  (Im  ImplementatiaB  of  Tacdk 


October  15. 1998. 
Commissioner  of  Customs, 
Department  of  the  Treasury,  Washington,  DC 
20229. 

Dear  Commissioner  This  directive 
amends,  but  does  not  cancel,  the  directive 
issued  to  you  on  December  19, 1997,  by  the 
Chairman,  Committee  for  the  Implementation 
of  Textile  Agreementa.  That  directive 
concerns  imports  of  certain  cotton,  man- 
made  fiber,  silk  blend  and  other  vegeUble 
fiber  textile  producU,  produced  or 
manubctured  in  Oman  and  exported  during 
the  twelve-month  period  beginning  on 
January  1, 1998  and  extending  through 
December  31, 1998. 

Effective  on  October  21, 1998.  you  are 
directed  to  increase  the  cunent  limit  for 
Categories  347/348  to  1,110,285  dozen  <.  as 
provided  for  under  the  current  bilateral 
textile  agreement  between  the  Governments 
of  the  United  SUtes  and  the  Sultanate  of 
Oman. 

The  Committee  for  the  Implementation  of 
Textile  AgreemenU  has  detennined  that  this 
action  hlls  within  the  foreign  affairs 
exception  of  the  rulemaking  provisions  of  5 
U.S.C  553(a)(1). 

Sincerely. 
D.  Michael  Hutchinson. 
Acting  Chairman,  Committee  for  the 
Implementation  of  Textile  Agreanents. 
IFR  Doa  98-28266  FUed  10-20-98:  8:45  am] 
■LUNQ  OOOE  MlMM-f 


COMMRTEEFORTHE 
MPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

AdMtmant  Of  Import  UmRs  for  Cartabi 
Cotton.  Wool  and  Man  Marts  FRmt 
Taxtlla  Products  and  SUk  Bland  and 
Ottisr  VsgstiMs  Fftsr  Appsral 
Produoad  or  Manuf  scturad  In  tt>a 
Ptdllppinaa 

October  15, 1998. 

AGENCY:  Committee  for  the 
Implementaticm  of  Textile  Agreements 
(OTA). 


action:  Issuing  a  directive  to  the 
Commissioner  of  Customs  adjusting 
limits. 

EFFECTIVE  DATE:  October  21, 1998. 
FOR  FURTHBt  STORMATION  CONTACT. 
Janet  Heinzen.  International  Trade 
Specialist,  CMKce  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202)  482-4212.  For  information  on  the 
quota  status  of  these  limits,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bidletin  boards  of  eech  CusttMns  port  or 
call  (202)  927-5850.  For  informaticm  on 
embargoes  and  quota  re-openings,  call 
(202) 482-3715. 
SUPPLEMENTARY  MFORMATKM: 

AmUmsMj.  Sectira  204  of  the  Apicultural 
Act  of  1956,  as  amended  (7  U.S.C  1854): 
Executive  Order  11651  of  March  3, 1972,  as 
amended. 

The  ctirrent  linuts  for  certain 
categories  are  being  adjusted,  variously, 
for  swing  and  special  aiutL 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
nimibers  is  available  in  the 
CORRELATION:  Textile  and  Apperel 
Categories  with  the  Harmonised  Tariff 
Schedule  of  the  United  SUtes  (see 
Federal  Register  notice  62  FR  66057, 
published  on  December  17. 1997).  Also 
see  62  FR  64361.  published  on 
December  5, 1997. 
a  Mkhael  Hiitrhieaw, 
Acting  Chairman,  Coauruttae  for  the 
Implementation  of  Textile  Agreements. 

toTTaxtik 


October  15, 1998. 
Commissioner  of  Customs, 
Department  of  the  Treasury.  Washington,  DC 
20229. 

Dear  Commiscioaer  This  directive 
amends,  but  does  not  cancel,  the  directive 
issued  to  you  on  December  1, 1997.  by  the 
Chairman,  Ccounittee  far  the  Implementation 
of  Textile  Agreements.  That  directive 
concents  imports  of  certain  cotton,  wotri  and 
man-made  fiber  textiles  and  textile  products 
and  silk  blend  and  other  vegetable  fiber 
apparel,  produced  or  manufactured  in  the 
Pfaihppines  and  exported  during  the  twelve- 
moDth  poiod  beginning  oo  January  1, 1998 
and  extendi]^  throu^  Decambor  31. 1998. 

Efiactive  on  October  21. 1998.  you  are 
directed  to  adjust  the  currant  limiu  far  the 
following  cataeories,  as  providad  far  under 
the  Uruguay  Round  Ayament  on  Textiles 
andClodiing: 


Category 


>  The  limit  has  not  been  adjustMl  to  acxount  tot 
any  impocts  expoctad  after  Dacanibar  31. 19B7. 


Levels  in  Group  I 

335  . 

338/339 
345  ...-. 


A(»alert  Iweh^e  monft 


97,450  dozen. 
2J63.367  dozen. 
217.606  dozea 
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Category 


347/348 

351/651 

433 

443 

445/445 

634 

635 

636 

638«39  ..„ „... 

647/648 

847 

Group  II 

200-227,300-326, 
332.  359-02,  360. 
361.362.363. 
369-S3,  369-0*. 
400-414,434- 
438,  440,  442. 
444,  448.  459pL». 
464,  469pL^600- 
611,613-629. 
644,659-0^666. 
669-0  •,  670-O», 
831,  833-838. 
840-846,850-858 
and  8S9pL  'o,  as  a 
group. 


Adhwlsd  twelva  month 
Imil* 


2,649.634  dozen. 
765,861  dozea 
3,765  dozen. 
45.975  numbers. 
32,736  dozen. 
650.266  dozea 
405.307  dozea 
1.507.140  dozen. 
2,159,009  dozen. 
1,392.728  dozen. 
537.756  dozen. 

196.404,061  square 
meters  equivalenL 


'The  limits  have  not  been  adjusted  to  ac- 
count for  any  imports  exported  after  December 
31,  1997. 

'Category  359-0:  all  HTS  numbers  except 
6103.422025,  6103.49.8034,  6104.62.1020, 
6104.69.8010.  6114.20.0048,  6114.20.0052, 
6203.42.2010,  6203.42.2090.  6204.62.2010. 
6211.32.0010.  6211.32.0025.  6211.42.0010 
(Category  359-C):  and  6406.99.1550  (350pt). 

'CatoQory  369-S:  only  HTS  number 
6307.102005. 

'Category  369-0:  all  HTS  numbers  except 
6307.102005  (Category  369-^ 

5601.10.1000.  5601.21.0090,  5701.90.1020. 
5701.90.2020.  5702.10.9020,  5702.39.2010. 
5702.49.1020.  5702.49.1080,  5702.59.1000. 
5702.99.1010.  5702.99.1090.  5705.00.2020 
and  6406.10.7700  (Category  369pt). 

^Category  459pL:  al  HTS  numbers  except 
6406.20.6030.  6405.20.6060.  6405.20.6090. 
6406.99.1505  and  6406.99.1560. 

"Category  469pL:  al  HTS  numbers  except 
5601.29.0020.  5603.94.1010  tnd 

6406.10.9020. 

'Category  669-0:  aH  HTS  numbers  except 
6103.23.0055.  6103.43.2020,  6103.43.2^ 
6103.49.2000,  6103.49.8038.  6104.63.1020, 
6104.63.1030,  6104.66.1000.  6104.69.8014. 
6114.30.3044,  6114.30.3054,  6203.43.2010, 
6203.43.2090,  6203.49.1010,  6203.49.1090, 
6204.63.1510,  6204.60.1010,  6210.10.9010, 
6211.33.0010,  6211.33.mi7.  6211.43.0010 
(Categofv  659-C):  6502.00.9030. 

6504.00.9015.  6504.00.9060.  6506.90.5090, 
6506.90.6090.-  6605.90.7090,  6505.90.8090 
(Category  659-H);  6406.99. 1510  and 
6406.99.1540  (Category  659pL). 


"Category  669-0:  al  HTS  numbers  except 
6305.32.0010,  6305.32.0020.  6306.33!0010, 
6305.33.0020.  6305.39.0000  (Cetogory  669- 
P);  5601.10.2000.  560ll22.0090. 

5607.49.3000.  5607.50.4000  and 

6406.10.9040  (Category  mcL). 

'Category  670-O:  an  HTS  numbers  except 
4202.12^8030,  4202.12.8070.  4202.92.3020. 
4202.92.3031.  4202.92.9026  and 

6307.90.9907  (Category  670-L). 

'oCalegory  859pL:  only  HTS  numbers 
6115.19.8040,  6117.10.6020.  6212.10.5030, 
6212.10.9040.  6212.20.0030.  6212.30.0030. 
6212.90.0090.  6214.10.2000  and 

6214.90.0090. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  afbirs 
exception  of  the  rulemaking  provisions  of  5 
U.S.C  553(a)(1). 

Sincerely, 
D.  Michael  Hutchinson, 
Acting  Chairman,  Committee  for  the 
Implementation  of  Textile  Affeements. 
IFR  Doc.  96-28267  Filed  10-20-98;  8:45  am) 
asAaiQ  cooc  3Bia-0R-F 


COMMODITY  FUTURES  TRAOINQ 
COMMTOSION 

Public  Informaticn  Collection 
Requirement  Submitled  to  OMce  of 
Management  and  Budget  for  Review 

AQENCV:  Commodity  Futures  Trading 

(Commission. 

ACTION:  Notice  of  Submission  of 

Information  Collection  #3036-(X)12 — 

Futures  Volume.  Open  Interest,  Price 

Deliveries  and  Exchange  of  Futures  for 

Physicals. 

summary:  The  Commodity  Futures 
Trading  Commission  has  submitted 
information  collection  3038-0012 — 
Futures  Volume,  Open  Interest,  Price 
Deliveries  and  Exchange  of  Futiues  for 
Physicals  to  OMB  for  review  and 
clearance  under  the  Paperworic 
Reduction  Act  of  1995,  (Pub.  L.  104-13). 
C^ommission  Regulation  16.01  requires 
the  U.S.  commodity  exchanges  to 
publish  daily  information  on  the  items 
Usted  in  the  title  of  the  collection.  The 
information  required  by  this  rule  is  in 
the  public  interest  and  is  necessary  for 
market  surveillance. 
DATES:  Cxtmments  must  be  received  on 
or  before  November  20, 1998. 
ADDRESSES:  Persons  wishing  to 
comment  on  this  information  collection 
should  contact  the  Desk  Officer.  CFTC, 
Office  of  Management  and  Budget. 
Room  3228,  NEOB,  Washington.  DC 
20503.  (202)  395-7340.  Copies  of  the 


submission  are  available  for  the  Agency 
Clearance  Officer,  (202)  418^5160. 

Titie:  Futures  Volume.  Open  Interest, 
Price,  Deliveries  and  Exchange  of 
Futures  for  Physicals. 

Control  Number:  3038-0012. 

Action:  Extension. 

Respondents:  (Commodity  Exchanges. 

Estimated  Annual  Burden:  1.320 
hours. 

Issued  in  Washington,  D.C  on  October  8, 
1998. 

faanA.Wabb. 

Secretary  to  the  Commission. 
(FR  Doc.  98-28241  Filed  10-20-98;  8:45  am] 
I  OOOe  83S1-S1-M 


COMMODITY  FUTURES  TRADING 
COMMWSION 

Pulillc  Infonnatlon  Collection 
Raquiramont  Suismltlad  to  Office  of 
Management  and  Budgot  for  Review 

agency:  Commodity  Futures  Trading 
Commission. 

ACTION:  Notice  of  Information  O)llection 
2028-0026,  Gross  Margining  of 
Omnibus  Accounts. 

SUMMARY:  The  Commodity  Futures 
Trading  Commission  has  submitted 
information  collection  3038-0026.  Gross 
Margining  of  Omnibus  Accounts,  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1995,  Pub. 
L  104-13.  A  carrying  futures 
commission  merchant  ("FtIM")  is 
required  to  maintain  a  written 
representation  &om  the  originating  FCM 
if  it  allows  a  person  trading  through  an 
omnibus  account  to  margin  positions  in 
the  account  at  a  lower  than  normal  level 
because  a  spread  or  hedge  position  is 
involved. 

DATES:  Ck>mments  must  be  received  on 
or  before  November  20, 1998. 

ADDRESSES:  Persons  wishing  to 
comment  on  this  information  collection 
should  contact  the  Desk  Officer.  CFTC. 
Office  of  Management  and  Budget. 
Room  3228,  NEOB.  Washington.  D.C. 
20503.  (202)  395-7340. 

Title:  Gross  Margining  of  Omnibus 
Accounts. 

Control  Number:  3038-0026. 

Action:  Extension. 

Respondents:  Business. 

Estimated  Annual  Burden:  300  total 
hours. 
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'  - 

RonpondontB 

Regulation 
(17C.F.R.) 

Estvneled 

number  of 

respondents 

Annuel  re- 

cMmnWHa 

hows  per 

Reporting*  Businesses 

1.58(b)  

1.58(b)  

75 
150 

3.750 
150 

M 

R^Mirikoooinn:  Businessas       

1 

Issued  in  Washington.  D.C  on  October  8, 
1998. 

JMB  A.  Webb, 
Secretary  to  the  Commission. 
(FR  Doc.  98-28242  Filed  10-20-98:  8:45  am) 
BMJJNO  COOe  SM1-01-M 


CORPORATION  FOR  NATIONAL  AND 
COMMUNITY  SERVICE 

Nolica  Of  Availability  Of  Funds  to 
Foator  an  Incraaae  in  AmeriCorpa 
Mambara  bivdvad  in  Teaching  and 
Teacher  Education 

AGENCY:  Corporation  for  National  and 
Commimity  Service. 
ACTION:  Notice  of  availability  of  funds  to 
foster  an  increase  in  the  nimiber  of 
AmeriCorps  national  service 
participants  involved  in  teaching  and 
teacher  education. 

SUMMARY:  The  Corporation  for  National 
and  Ccnnmunity  Service  (the 
Corporation)  wrill  use  approximately 
$100,000  to  award  one  or  two  grants  to 
(nganizations  that  currently  operate  a 
national  service  program  enrolling 
AmeriCorps  memben,  for  the  purpose 
of  increasing  the  connections  between 
AmeriCorps  national  service  and 
teachers. 

DATES:  All  proposals  must  be  sulmiitted 
by  Novonber  16. 1998.  The  Corporation 
anticipates  announcing  its  selections 
under  this  announcement  no  later  than 
Deonnber  1, 1998.  The  project  period  is 
negotiable,  but  is  anticipated  to  end  no 
later  than  Decembw  31, 1999. 
ADDRESSES:  Proposals  must  be 
submitted  to  the  Corporation  at  the 
following  address:  Corporation  for 
National  and  Community  Service,  Attn: 
Gary  Kowalczyk.  1201  New  York 
Avenue  NW,  Washington,  D.C  20525. 
This  notice  may  be  requested  in  an 
alternative  format  for  the  visually 
impaired. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
further  informaticm,  or  to  obtain  an 
application,  contact  the  Corporation  for 
National  and  Community  Service, 
Jeffrey  Gale  at  (202)  606-5000,  ext.  280. 
SUPPLOKNTARY  MVORMATION: 

Background 

The  Corporation  is  a  federal 
government  corporation  that  encourages 


Americans  of  all  ages  and  backgroimds 
to  engage  in  community-based  service  to 
meet  the  nation's  educaticmal,  public 
safety,  environmental  and  other  human 
needs.  In  doing  so.  the  Corporation 
fosters  civic  responsibiUty.  strengthens 
the  ties  that  bind  us  together  as  a 
people,  and  provides  educational 
opportimity  for  those  who  make  a 
substantial  conmiitment  to  service.  Each 
year,  the  Corporation  supports 
approximately  40,000  AmeriOirps 
members  who  perform  substantial 
service  in  communities  across  the 
country. 

Since  its  inception  in  1993.  the 
(Corporation  has  devoted  a  substantial 
put  of  its  activities  to  helping  to  meet 
the  needs  of  children  and  youth.  Last 
year  at  the  Presidents'  Simunit  on 
America's  Future  in  Philadelphia, 
President  CUinton.  former  Presidents 
Bush,  Carter,  and  Ford.  Mrs.  Nancy 
Reagan,  and  Cjoieral  Colin  Powell,  with 
the  endorsement  of  many  governors, 
mayors,  and  leaders  of  the  independent 
sector,  declared:  "Our  obligation,  direct 
and  unmistakable,  is  to  assure  that  all 
young  Americans  have: 

•  Caring  adidts  in  their  Uves,  as 
parents,  mentors,  tutors,  coeches; 

•  Safe  places  with  structured 
activities  in  which  to  leem  and  grow; 

•  A  healthy  start  and  healthy  future; 

•  An  effective  education  that  equips 
than  with  marketable  skills;  and 

•  An  opportujiity  to  give  back  to  their 
commimities  throi;^  their  own  service. 

These  five  goels  are  now  the  five 
fundamental  resources  sought  by 
America's  Promise— The  AUiance  for 
Youth,  the  organization  pursuing  the 
goals  of  the  F^residents'  Summit  The 
Corporation  seeks  to  promote  the  use  of 
AmeriCorps  members,  and  the 
principles  of  service-learning,  in 
achieving  goals  four  and  five. 

The  National  and  Community  Service 
Act  of  1990.  as  amended,  specifically 
encoureges  the  involvement  of  teechers. 
and  thoee  studying  to  become  teachers, 
in  AmeriCorps  national  service. 
Throu^  this  Notice,  the  Corporation 
seeks  to  strengthen  diet  involvement 
Under  subtitle  H,  the  Corporation  may 
support  innovative  and  model  activities, 
including  those  undertaken  by  programs 
funded  under  AmeriCorps*State/ 
National  and  Leem  and  Serve  America 
and  including  those  that  promote 


senrice-leaming.  42  U.S.C  12653. 
Through  this  Notice,  the  Corporation' 
annoimces  its  intuition  to  provide 
assistance  under  subtitle  H  to 
organizations  cuirenUy  enrolling 
AmeriCorps  members  in  programs 
supported  under  AmeriCorps*  State/ 
National  and  Leem  and  Seive  America, 
with  funds  earaiarlced  for  planning  and 
technical  assistanoe  activities  to  develop 
more  effoctive  connections  between 
AmeriCtxps  and  teechers,  teecher 
training,  and  teecher  education.  The 
activities  supported  under  this  Notice 
must  incorporate  service-learning 
principles,  as  defined  below. 

This  Notice  builds  upon  the 
Corporation's  literacy  activities  under 
the  America  Reads  Challenge,  and  is 
intended  to  enable  national  service  to 
help  meet  teecher  shortages  in  certain 
areas  of  the  country  and  in  certain 
subjects. 

Eligible  ^iplicaBts 

Eligible  appUcants  ere  institutions  of 
higher  education  and  nonprofit 
organizations  that  have  an  existing  grant 
or  agreement  with  the  Corporation  to 
enroll  AmeriCorps  menibers  in  a 
program  that  includes  teechers.  teedier 
training,  or  teecher  education.  Given  the 
limited  scope  of  eligible  applicants,  the 
Corporation  expects  fewer  man  ten 
applications. 


This  assistance  will  support  planning 
and  technfcal  assistanr»  activities  to 
develop  more  efiisctive  cotinections 
between  AmeriCorps  and  teediers, 
teecher  training,  and  teedier  education, 
with  the  goel  of  increesing  the  number 
of  AmeriCoips  members  involved  in 
t«MM*ing  in  arees  of  need  es  defined  by 
local  communities;  teedier  education;' 
and  teecher  training.  The  Corporation 
intends  that  the  ectivities  supported 
under  this  Notice  will  resuh  in  an 
increese  in  requests  to  eiqiand  and/or 
modify  existing  national  service 
programs  to  include  new  teedung- 
related  initiatives  and  in  appUcations 
for  Corporation  assistance  from 
tofhing-fol^iiH  nwigMiini  Assistance 
may  not  be  used  to  support  an  activity  ~~ 
that  is  both  conducted  by  a  national 
sovice  program  and  is  alreedy 
supported  1^  Coiporation  assistance. 
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The  planning  and  technical  assistance 
activities  must  incorporate  service- 
leaming. 

Service-Ieaming  means  a  method 
under  which  students  or  participants 
learn  and  develop  through  active 
participation  in  thoughtftilly  organized 
service  that  is  conducted  in  and  meets 
the  needs  of  a  community;  is 
coordinated  with  an  elementary  school, 
secondary  school,  institution  of  higher 
education  or  community  service 

Erogram,  and  with  the  community:  that 
elps  foster  civic  responsibility;  and 
that  is  integrated  into  and  enhances  the 
academic  ciirricidum  of  the  students,  or 
the  educational  components  of  the 
community  service  program  in  which 
the  participants  are  enrolled;  and 
provides  structured  time  for  the 
students  or  the  participants  to  reflect  on 
the  service  experience.  The  grantee  is 
expected  to  coordinate  with  institutions 
of  higher  education,  local  education 
agencies,  state  education  agencies, 
national  service  programs,  and  others  to 
achieve  the  objectives  of  the  grant. 

Eligible  applicants  have  considerable 
fireedom  to  identify  the  specific 
activities  under  its  grant  proposal.  The 
most  important  consideration  is  that  the 
planning  and  technical  assistance 
activities  promote  an  expansion  in  the 
number  of  AmeriCorps  members  serving 
as  teachers  and  or  involved  in  teacher 
training  and  education  prosrams. 
The  following  are  examples  of 
specific  tasks  that  the  grant  may 
support: 

•  Organizing  efforts  by  institutions  of 
higher  education  to  review  their  existing 
programs  and  determine  ways  in  which 
national  service  programs  may  support 
objectives  related  to  providing  teachers 
at  the  elementary  and  secondary  levels. 

•  Developing  and  distributing 
materials  to  leaders  in  the  fields  of 
service  and  education  explaining  the 
opportxmities  to  strengthen 
relationships  between  national  service 
and  teacher  education. 

•  Conducting  outreach  to 
Superintendents  of  Schools  to  explain 
how  AmeriCorps  national  service  might 
be  useful  in  meeting  school  districts' 
needs  for  highly  qualified  and  trained 
teachers  who  are  knowledgeable  about 
service-learning. 

•  Establishing  a  network  of  higher 
education  institutions,  such  as  faith- 
based  institutions,  agreeing  to  use 
national  service  resources  to  help 
provide  teachers  and  strengthen  teacher 
training  and  education. 

The  Corporation  has  a  particular 
interest  in  proposals  that  would  foster 
an  increase  in  the  nimiber  of 
AmeriCorps  members  involved  in 
teaching-related  activities  through  the 


AmeriCorps  Education  Award  Program. 
The  AmeriCorps  Education  Awards 
Program  provides  education  awards  to 
national,  state  and  local  community 
service  programs  that  can  support  most 
or  all  of  the  costs  associated  with  using 
AmeriCorps  members  with  funding 
sources  other  than  the  Corporation.  The 
program  is  intended  to:  (1)  Expand 
opportimities  for  individuals  to  serve  as 
AmeriCorps  members  and  receive 
educational  benefits;  (2)  broaden  the 
network  of  national  service  programs 
and  strategies;  and  (3)  increase  the 
number  of  communities  using 
AmeriCorps  members  to  help  meet  their 
education,  public  safety,  environmental, 
and  other  human  needs. 

The  assistance  provided  under  this 
Notice  must  also  promote  the 
Corporation's  Leam  and  Serve  America 
program.  A  key  purpose  of  the  Leam 
and  Serve  America  grant  program  is  to 
build  an  ethic  of  service  among  students 
by  making  service  an  integral  part  of 
their  education  and  life  experiences. 
School-based,  community-based,  and 
higher  education  programs  integrate 
community  service  with  academic 
curriculum  or  with  other  learning 
opportunities.  In  doing  so,  these 
programs  enable  students  to  place  their 
studies  into  context,  improve  their 
academic  performance,  develop  a  strong 
sense  of  civic  responsibility,  and  help 
meet  educational,  public  safety, 
environmental,  and  health  and  other 
human  needs  in  their  communities. 

For  more  information  on  the  programs 
supported  by  the  Corporation,  see  the 
Corporation's  1999  Guide  to  Programs 
and  Grants,  available  on  our  website  at 
www.nationalservice.org,  or  contact  the 
Corporation  representative  listed  above. 

Contents  of  the  Proposal 

Eligible  organizations  must  submit  a 
proposal  with  the  following 
information: 

1.  Background  concerning  the 
applicant's  current  national  service 
programs. 

2.  A  designation  of  the  organizations 
that  the  applicant  will  work  with  to 
achieve  the  goals  of  this  notice. 

3.  A  description  of  the  proposed 
objectives  and  activities,  including  an 
indication  as  to  how  these  specific 
planning  and  technical  assistance 
activities  will  lead  to  an  increase  in  the 
number  of  AmeriCorps  members 
involved  in  teaching,  teacher  training, 
and  teacher  education.  The  proposal 
must  also  difiierentiate  between  the 
proposed  objectives  and  activities  and 
those  of  its  currently-funded  national 
service  program. 


4.  An  estimated  budget  for  the 
program,  consistent  with  the  description 
below. 

The  application  may  not  exceed  20 
pages  in  length.  Narrative  must  be  in 
double-space  typeface.  More  detailed 
instructions  concerning  the  contents  of 
the  application  are  contained  in  the 
application  package. 

Budget  and  Finances 

The  grant  may  support  reasonable  and 
necessary  costs  typically  associated 
with  a  program  of  this  type.  This  grant 
will  not  pay  for  any  activities  of  an 
existing  national  service  program 
already  supported  by  Corporation  funds. 
The  applicant  may  request  any  amount 
necessary  to  carry  oi)t  the  purpose  of  the 
grant,  but  in  no  circumstances  can  the 
amount  requested,  or  awarded,  exceed 
$100,000. 

The  grantee  assimies  full  financial 
responsibility  for  the  program.  In 
addition  to  the  negotiated  grant  amount, 
the  Corporation  will  provide  support  at 
meetings  and/or  conferences  conducted 
under  ^e  grant  in  order  to  assure  that 
all  involved  have  an  accurate 
understanding  of  national  service 
programs.  The  Corporation  will  also 
promote  the  availability  of  education 
awards  on  a  national  basis. 

The  Corporation  anticipates  that  the 
grant(s)  made  imder  this  announcement 
will  not  be  renewable. 

Selection  Criteria 

The  Corporation  anticipates 
supporting  one  or  two  grants  imder  this 
Notice.  In  awarding  these  grants,  the 
Corporation  will  consider:  program 
design  (60%),  including  the  lilwlihood 
of  adiieving  the  proposed  objectives; 
organizational  capacity  (25%);  and 
budget/cost  effectiveness  (15%).  The 
Corporation  will  make  all  final 
decisions  concerning  awards  and  may 
require  revisions  to  the  original  grant 
proposal  in  order  to  achieve  the 
objectives  under  this  Notice. 

Dated:  October  15. 19g«. 
Kenneth  L.  Klothen. 

General  Counsel,  Corporation  for  Nationah 
and  Community  Service. 

|FR  Doc.  98-28135  Filed  10-20-98;  8:45  am] 
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ACTION:  Notice. 


summary:  The  Department  of  Defense  is 
publishing  the  unclassified  text  of  a 
section  36(b)(1)  arms  sales  notification. 
This  is  published  to  fulfill  the 
requirement  of  section  155  of  Pub.  L. 
104-164  dated  21  July  1996. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
J.  Kurd.  DSCA/COMPT/RM.  (703)  604- 
6575. 

The  following  is  a  copy  of  a  letter  to 
the  Speaker  of  the  House  of 
Representatives.  Transmittal  99-05. 
with  attached  transmittal  and  policy 
justification. 

Dated:  October  13. 1998. 

LM.Bjmum, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 


•■■^eiwi^^ , 


SKJJNQ  COM  0000  Q)  M 
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DEFENSE  SECURITY  CCXDPERATION  AGENCY 


WASHINGTON.  OC  20301-2800 


2  OCT  1998 

In  r«ply  x^tmx   tos 

1-74106/98 


Bonorabl*  Mrnmt   Olngrlch  - 
8p«ak«r  of  thm   Bou««  of 

R«pr«««iit«ti-r«s 
Washlnotoa,  D.C.   20515-6501 


Pursuaat  to  tlM  rvporting 
of  thm   AZBS  Bxport  Control  Act, 
TranaBittal  Mo.  99-05,  cosieomiag 
proposed  Lottor(0)  of  Of for  aad 
drntmnmrn   articlos  and  ■•rricos  oi 
Soon  af  tor  this  lottor  is  doli-rorod 
notify  tho 


ts  of  Soction  36(b)(1) 


tlio  Dspartasnt  of  tho  Aray's 
Jkoosptaaoo   (ZAA)   to  Knunit  for 
itiaatod  to  cost  $113  Million, 
to  your  office,  wm  plan  to 


X\^A_ 


.JS?SS?^5>^AVISON,JR. 
UBUlZNATir  GENERAL  ISA 
DnECIGtL 


8. 


Itr  to  I  Boass  CosMittos  on  ZBtamational  Kalatl 

a  on  Appropriations 
a  on  Foraign  Kalations 


O 
O 


tt4 
tt4 


Bcosa  O 


CcBBd.ttaa 
ttaa 
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Transmittal  No.  99-05 

Nbtice  of  Proposad  Issuanca  of  Latter  of  Offar 

Pursuant  to  Section  36(b)(1) 

of  tbe  Arms  Bsport  Control  Act 


(i> 
(ii) 


Prospective  Purchaser «  Kuwait 


(iii) 


(iT) 

(▼) 


Total  Bstimated  Value  t 
Major  Defense  Bgui] 
Other 
TOTAL 


$  61  million 
$  52  million 
$113  million 


Description  of  Articles  or  Serrices  Offered! 
One  hundred  ninety-five  AM/VBC-92B,  484  Aa/VRC-90B  and 
378  AH/PRC-119S  SZMCQAKS  radio  systaaui/  installation 
kits;  platforms;  base  stations;  radios  and  radio  systems; 
U.S.  Ooremmant  and  contractor  technical  and  logistic 
support;  spare  and  repair  parts;  support  and  teat 
equipmant;  personnel  training  and  training  egnipmant; 
Technical  Assistance  Field  Team;  publications  and 
technical  data;  support  equipment  and  other  related 
elements  of  logistics  support. 

Military  Dapartmant«  Army  (JBF) 

Sales  Commission,  Fee,  etc..  Paid,  Offered,  or  Agreed  to 
be  Paids 


(ri)   Sensitirity  of  Technology  Contained  in  the  Def( 


Article  or  Def< 


Serricea  Propoaed  to  be  Soldt 


(Tii)   Date  Report  Delivered  to  Congresst  2  OCT  1998 


*  as  defined  in  Section  47(6)  of  the 


KspoAt  Control  Act. 
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POLICY  JUSTIFICATION 


Kuwait  -  AM/VRC  SUKOMRB   Radio  Sy«t< 


Tha  Qnvai  infant  of  Kuwait  haa  raguaatad  a  poaaibla  aala.  of  195 
AN/VRC-92B,  484  AN/VRC-90B  and  378  AN/PRC-1191  SmCOARS  radio 
ayataaw;  ixiatallation  kit  a;  platforaa;  baaa  atationa;  radioa  and 
radio  ayataaui;  U.S.  flitvai  iinaul  and  contractor  tachnical  and 
logiatic  aupporti  apara  and  rapair  parta;  aupport  and  taat 
aquipaMnti  paraoonal  training  and  training  aqaipaant;  Tachnical 
Aaaiatanca  Piald  Taam;  publicationa  and  tachnical  data;  aupport 
aquipiint  and  othar  ralatad  alananta  of  logiatica  aupport.  Thm 
aatinatad  coat  ia  $113  million. 


Thla  propoaad  aala  will  contributa  to  tha  foraign  policy 
national  aacurity  of  tha  Ukiitad  Stataa  by  halping  to  inprova  tha 
aacurity  of  a  f riandly  country  ^diich  haa  baan  and  continuaa  to  ba 
an  iaqportant  foroa  for  political  atability  and  aconoadc  prograaa 
in  tha  Middla  Baat. 


Kuwait  naada  thaaa  smcOARS  radio  ayataaa  to  fulfill  thair 
atratagic  coaadtaanta  for  coaplata  coaannicativa  intaroparability 
and  atandardisation  of  aqiiijiant  and  to  ba  abla  to  eoaannicata 
with  thair  Tarioua  Tahidaa  and  tha  U.S.  forcaa.  Kuwait,  id&ich 
alraady  haa  STWCQMtS   radio  ayataaa  in  ita  inrantory,  will  hava  no 
difficulty  abaorbing  thaaa  radio  ayataaa. 


Tha  propoaad  aala  of  thia  aquipaiant  and  aupport  will  not  af fact 
tha  baaic  adlitary  balanca  in  tha  ragion. 


Tha  priaa  contractor  will  ba  Dkiitad  Dafanaa  Ifiaitad  Partnarahip, 
York,  PannaylTania.  Thara  ara  no  offaat  agraananta  propoaad  to  ba 
antarad  into  in  oonnaction  with  thia  potantial  aala. 

nvlaaantation  of  thia  propoaad  aala  will  ragnira  tha  aaaignaant 
of  20-aan  Tachnical  Aaaiatanca  Piald  Taaa  for  30  daya.   Tha  nuabar 
of  contractor  r^praaantatiraa  raquirad  in-country  to  aupport  tha 
radio  ayataaui  will  ba  datarainad  in  joint  nagotiatioaa  aa  tha 
aquipaant  prooaada  through  tha  inatallation  phaaa. 


Thara  will  ba  no  advaraa  lapact  on  U.S.  daf 
raault  of  thia  propoaad  aala. 


IFR  Doc.  98-28138  Filed  10-20-98;  8:45  ami 
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DEPARTMENT  OF  DEFENSE 
Office  of  tlie  Secretary 
(Transmittal  No.  9»-0l) 
36(b)(1)  Arms  Sales  Notification 

AGENCY:  Department  of  Defense,  Defense 
Seciirity  Cooperation  Agency. 

ACTION:  Notice. 


summary:  The  Department  of  Defense  is 
publishing  the  unclassified  text  of  a 
section  36(b)(1)  anns  sales  notification. 
This  is  published  to  fulfill  the 
requirements  of  section  155  of  Pub.  L. 
104-164  dated  21  July  1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ms.  J.  Hurd,  DSCA/COMPT/RM.  (703) 
604-6575. 

The  following  is  a  copy  of  a  letter  to 
the  Speaker  of  the  House  of 


Representatives,  Transmittal  99-05. 
with  attached  transmittal,  policy 
justification,  sensitivity  of  technology 
and  Section  620Qd)  of  the  Foreign 
Assistance  Act  of  1961. 

Dated:  October  13. 1998. 

L.M.  ByiHUB. 

AltoTtate  OSD  Federal  Register  Liaison    . 
Officer,  Department  of  Defense. 

MLLMQ  CODE  SM0-O4-M 
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DEFENSE  SECURITY  COOPERATION  AGENCY 


WASHINGTON.  OC  20301 -2800 


05  OCT   1998 

In  r«ply  vfmx  tot 

Z-74029/98 


Honorabl*  Newt  Gingrich 
Sp«ak*r  of  thm   Bou0«  of 

R«pr«««ntatiT«s 
Washiaoton,  D.C.   20515-6501 


Pursuant  to  th«  rvportina  r»qulr— nt«  of  8«etion  36(b)(1) 
of  th«  Azas  Export  Control  Act,  w   ar«  forwarding  harawith 
Tranamittal  No.  99-01,  coaeamina  tha  Oapartaant  of  tha  Navy 'a 
propoaad  Lattar(a)  of  Of  far  and  Accaptanca  (LOA)  to  Graaca  for 
dafanaa  articlaa  and  sarvicaa  aatiiaatad  to  coat  $380  adllion. 
Soon  aftar  tbia  lattar  ia  dallTarad  to  your  offica,  «a  plan  to 
notify  tha 


You  will  also  find  attaohad  a  eartif ication  as  raqulrad  by 
Saction  620C(d)  of  tha  Foraign  Assistanca  Act  of  1961,  as 
aaandad,  that  this  action  is  consistant  with  Saotidn  620C(b)  of 
that  atatuta. 

Zn  addition  to  tha  IMS  articlaa  and  sarricas  propoaad 
harain,  tha  total  prograa  will  includa  a  diract  coHaareial  aala 
of  up  to  six  I-2C  or  C-130J  alrfraaaa,  a  softwara  laboratory, 
tachnical  aaaiatanca,  and  uniqua  changaa  to  tha  B-2C  aiaaion 
systaa.  Ihasa  alaaants  ara  astiaatad  to  ba  Taluad  at  $320 
■illion  and  ahould  ba  addraaaad  a^parataly  undar  Saction  36(c), 


Sinearaly, 


Attachaanta 


Si 


Itr  to: 


Bousa  O 
Sanata  O 
Sanata  O 
BOuaa  O 
Sanata  O 
BOuaa  O 


EDUAID  W.  HOSS 
ACTIHG  DIXECTOR 

ttaa  on  Intaraational  Ralatioas 
ttaa  on  Appropriations 
ttaa  on  Foraign  Balations 

ttaa  on  Mational  Sacurity 
ttaa  on  Aiaadl  amrrtemm 

ttaa  on  Appropriatic 
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TransMittal  No.  99-01 


Notica  of  Propoaad  Issuanca  of  Lattar  of  Off 
Pursuant  to  Saction  36(b)(1) 
of  tha  Azas  Export  Control  Act 


(i) 
(ii) 


(iii) 


(!▼) 
(▼) 


Proapactiva  Purcha«ar«   Graaci 

Total  Kstiaatad  Valuat 
Major  Dafansa  Bqulpaant* 
Othar 
TOTAL 


$  160  Billion 
$  220  aillion 
$  380  Billion 


Paacription  of  Articlaa  or  Sarricaa  Offaradt 
Six  naw  production  S-2C  Airboma  Xarly  Wamina  and 
Control  (ABITftC)  aiasion  systaas  as  part  of  a  purehaaa  of 
aitbar  B-2C  or  C-130J  airfraaa  for  AUr  and  Control, 
alamo  with  aparas  and  repair  parts,  support  aquipasnt, 
training  and  training  aquipaant,  contractor  tacbnical 
and  logistics  parsoonal  sarvicas,  and  othfar  ralatad 
raquiraaants  to  ansura  full  prograa  supportability. 


Military  Papartaantx  VKvy   (SAL  or  SAM) 

Salas  Coaaission,  Faa,  ate  Paid,  Of  farad,  or  Agraad  to 
baPaldx  Nona 


(▼i)    Sanaiti-rity  of  Tachnology  Containad  in  tha  Daf 
Articla  or  Dafanaa  Sarricaa  Propo— d  to  ba  Soldt 


Saa 


attacbad. 


(▼ii)    Data  Report  DaliTarad  to  Congraaat   05  OCT  1998 


*  as  dafinad  in  Saction  47(6)  of  tha 


■sport  Control  Act. 
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Or— €•  -  K-2C  Airbom»  Barly  Warning  Mission  8yt«»« 

This  Is  a  proposed  sala  to  tha  OorarnBant  of  Oraaca  of  six  naw 
production  I-2C  Alrboma  larly  Warning  and  Control  (ABW6C) 
Mission  systasw  as  part  of  a  porchasa  of  althar  B-2C  or  C>130J 
alrfraaa  for  ASW  and  Control,  along  with  sparas  and  repair  parts, 
support  aqulpsMnt,  training  and  training  aqulpaant,  contractor 
ta^nlcal  and  logistics  parsonnal  sarrlcas,  and  othar  ralatad 
raqulranants  to  ansura  full  prograa  supportablllty.  Ilia 
astlaAtad  cost  Is  $380  million. 

This  proposad  sala  will  contrlbuta  to  tha  foralgn  policy  and 
national  sacurlty  of  tha  D&ltad  Statas  by  improving  tha  military 
capabllltlas  of  Oraaca  and  furtharlng  NkTO  rationalisation,  - 
standardization  and  Intaroparablllty. 

with  tha  statad  U.S.  policy  of 
for  thalr  own  daf ansa  l^y 
its  of  dafansa  artlclas 
tha  coatlnuad  wllllngnass  of 
to  Improra  thalr  sacurlty 
air  dafansa  forcas. 
with,  and  subjact  to, 
prorldad  for  undar  tha 
taxms  of  sala.  This  sala  will 
military  balanca  In  tha  raglon  or 
sattlamant  of 


This  proposad  sala  Is  consist 
assisting  frlaadly  nations  In 
allowing  tha  transfar  of 
and  sarrlcas.   It  will 
tha  n.8.  to  support  af forts  by 
through  modamlsatlon  of  Oraaca 
will  ba  prorldad  In  accordanca 
limitation  on  usa  and  transfar 
Control  Met,   as  a^bodlad  In  tha 
not  adrarsaly  af  fact  althar  tha 
U.S.  af forts  to  ancouraga  a 
guastlon. 


Syst 


prima  contractor  will  ba  Horthrop  Qrusman  Corporation,  8t. 

,  Florida  (for  tha  S-2C)  or  Lockhaad  Martin  JLaronautlcal 
,  Marlatta,  Oaorgla  (for  tha  C-130J).  Ona  or  mora 

off  sat  agraamants  may  ba  ralatad  to  this  proposad  sala. 


mantatlcn  of  this  proposad  sala  will  raqulra  tha  asslgnaant 
of  14  contractor  raprasantatlTas  In  Oraaca  for  two  yaars  aftar 
dallvary,  followad  by  up  to  six  contractors  for  tha  third  yaar. 
A  Mavy  Waapon  flystam  Liaison  Of  flea  staf  fad  by  two  parsons  will 
ba  raqulrad  for  tha  first  thraa  yaars. 


Ihara  will  ba  no 
rasult  of  this  proposad 


ct  on  U.S.  dafansa 


ss  as  a 
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Transadttal  Ho.    99-01 

Notlca  of  Proposad  Issuanca  of  Lattar  of  Of far 

Pursuant  to  Sactlon  36(b)(1) 

of  tha  Arms  Export  Control  Act 


Ztam  Ho.  vl 


(▼1) 


gmffitJTlfcv^  o^  ^•chafflffflY* 


1.   Tha  ■-2C  Mission  Systam  contains  sansltlva  stata- 
of-tha-airt  tachnology.   Soma  of  tha  hardwara,  publications, 
parformanca  spaclf Icatlons,  oparatlonal  capability  paramatars, 
Tulnarabllltlas  to  countarmas suras ,  and  softwara  documantatlon 
ara  classlflad  Sacrat.  Bowavar,  tha  classlflad  Information  that 
will  ba  provldad  consists  of  only  that  nacassary  for  tha 
OoranaMnt  of  Oraaca  to  oparata,  maintain,  and  rapalr  (through 
d«pot  laval  malntananca)  tha  aircraft  and  Its  Installad  systams 
and  ralatad  softwara. 


2.  If  a  tachnologlcally  adrancad  advarsary  wara  to 
obtain  knowladga  of  tha  vpaclf Ic  hardwara  and  softwara  alamants, 
tha  Information  could  ba  usad  to  daralcp  countarmas  suras  or 
aqulvalant  systams  which  mli^t  radnca  waapon  systam  af  f  actlvanass 
or  ba  usad  In  tha  davalopmant  of  a  systam  with  similar  or 
adrancad  capabllltlas. 

3.  This  proposad  sala  la  nacassary  In  furtharanca  of 
tha  U.S.  foralgn  policy  and  national  sacurlty  objactlvaa  outllnad 
In  tha  Policy  justification.  Moraovar,  tha  bamafits  to  ba 
darivad  from  this  proposad  sala,  as  outllnad  in  tha  Policy 
justification,  outwalQh  tha  potantial  damaga  that  oould  rasult  if 
tha  sansitlTa  tachnology  wara  raraalad  to  unauthorisad 
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C»rtification  OndT  S«ction  620C(d) 
Of  The  Foreign  Assistanc«  Ace  of  1961,  As  AmTid«d 


Pursuant  to  section  620C(d)  of  the  Foreign  Assistance 
Act  of  1961«  as  a.'sended  (the  Act),  Executive  Order  12163 
(sec.  1-201 (a) (13) }  and  the  Secretary  of  State's  memorandura  oi 
December  IS,  1997,  i  hereby  certify  that  the  furnishing  to  Greece 
of  6  E-2C  Airborne  Early  warning  and  Control  (Aew4C]  mission 
systems  as  part  of  an  eventual  purchase  of  either  the  E-2C  or  C- 
130J  airframe  for  AEM  and  Control,  along  with  spaces  and  repair 
parts,  and  related  elements  of  logistics  and  ptoqr*a   support  at 
an  estimated  cost  of  this  sale  is  $380  million,  is  consistent 
with  the  principles  contained  in  section  620C(b)  of  the  Act. 

This  certification  will  be  made  part  of  the  notification  to 
the  Congress  under  section  36(b)  of  the  Arms  Export  Control  Act 
regarding  the  proposed  sale  of  the  above-named  articles  and 
services,  and  is  based  on  the  juatifieition  accompanying  said 
notification,  of  which  said  justification  constitutes  a  full 
explanation. 


John  0.  Holum 

Acciag  Under  Secretary 

for  Arms  Control  and 

Zntemational  Security 

Affairs  /  Director,  U.S.  Anas 

Control  and  DisarmMwnt  Agency 


(FR  Doc  98-28139  Filed  10-20-98:  8:45  am] 
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DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

DefMae  Intelligance  Agency.  Science 
and  Technology  Advisory  Board 
Closed  Panel  Meeting 

AGENCY:  Department  of  Defense,  Defense 
Intelligence  Agency. 
ACnON:  Notice. 

SUMMARY:  Pursuant  to  the  provisions  of 
Subsection  (d)  of  Section  10  of  Public 
Law  92-463,  as  amended  by  Section  5 
of  Public  Law  94—409,  notice  is  hereby 
given  that  a  closed  meeting  of  the  DIA 
Science  and  Technology  Advisory 
Board  has  been  scheduled  as  follows. 
DATES:  29  October  1998  (800am  to 
1600pm). 

ADDRESSES:  The  Defense  InteUigence 
Agency,  Boiling  AFB,  Washington,  EX] 
20340-5100. 

FOR  FURTHER  INFORMATION  CONTACT.  Maj 
Donald  R.  Gulp,  JR.,  USAF.  Executive 
Secretary,  DIA  Science  and  Technology 
Advisory  Board.  Washington,  D.C. 
20340-1328  (202) 231-4930. 
SUPPLEMENTARY  INFORMATION:  The  entire 
meeting  is  devoted  to  the  discussion  of 
classified  information  as  defined  in 
Section  552b(c)(l),  Title  5  of  the  U.S. 
Code  and  therefore  will  be  closed  to  the 
public.  The  Board  will  receive  briefings 
on  and  discuss  several  current  critical 
intelligence  issues  and  advise  the 
Director,  DIA,  on  related  scientific  and 
technical  matters. 

Dated:  October  15. 1998. 
LM.  ByiHiB, 

Alternate  OSD  Federal  Register  Liaison 

Officer,  Department  of  Defense. 

(FR  Doc.  98-28141  Filed  10-20-98;  8:45  am) 


DEPAinMENT  OF  DEFENSE 

Office  of  the  Secretary 

Meeting  of  the  DOD  Advisory  Group  on 
Electron  Devices 

agency:  Department  of  Defense, 
Advisory  Group  on  Electron  Devices. 
ACTION:  Notice. 

SUMMARY:  Working  Group  C  (Electro- 
Optics)  of  the  DOD  Advisory  Ckoup  on 
Electron  Devices  (AGED)  announces  a 
closed  session  meeting. 
DATES:  The  meeting  will  be  held  at 
0900,  Wednesday  and  Thursday. 
November  4  and  5, 1998. 
ADDRESSES:  The  meeting  will  be  held  at 
U.S.  Army  CECX)M-4U)EC,  Night  Vision 
&  Electronic  Sensors  Directorate,  Looft 


Conference  Rocnn,  Building  *305, 10221 
Burbeck  Rd.,  Ft.  Belvoir,  VA  22060. 
FOR  FURTHER  MF0RMAT10N  CONTACT: 
Elise  Rabin,  AGED  Secretariat,  1745 
Jefferson  Davis  Highway,  Crystal  Square 
Four,  Suite  500,  Arlington,  Virginia 
22202. 

SUPPI.EMENTARY  INFORMATKM:  The 
mission  of  the  Advisory  Group  is  to 
provide  advice  to  the  Under  Secretary  of 
Defense  for  Acquisition  and 
Technology,  to  the  Director  of  Defense 
Research  and  Engineering  (DDR&E).  and 
through  the  DDR&E  to  the  Director, 
Defense  Advanced  Research  Projects 
Agency  and  the  Military  Departments  in 
planning  and  managing  an  effactive  and 
economical  researdi  and  development 
program  in  the  area  of  electron  devices. 

TBe  Worldng  Group  C  meeting  will  be 
limited  to  review  of  research  and 
development  programs  which  the 
N4ilitaiy  Departments  propose  to  initiate 
with  industiy,  universities  or  in  their 
laboratories.  This  opto-electronic  device 
area  includes  such  programs  as  imaging 
device,  infrared  detectors  and  lasers. 
The  review  will  include  details  of 
classified  defense  prooams  throughout. 

In  accordance  with  Section  10(a)  of 
Pub.  L.  No.  92-463,  as  amended,  (5 
U.S.C  App.  10(d)(1994)).  it  has  been 
determined  that  this  Advisory  Group 
meeting  concerns  matters  listed  in  5 
U.S.C  552b(c)(l)  (1994),  and  that 
accordingly,  this  meeting  will  be  closed 
to  the  pubUc. 

Dated:  October  15, 1998. 
L.M.  ByBWB. 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 
(FR  Doc  98-28142  Filed  10-20-98;  8:45  am] 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

Meeting  of  the  000  Advisory  Group  on 
Electron  Devlcee 

agency:  Department  of  Defense, 
Advisory  Group  on  Electron  Devices. 
ACnON:  Notice. 

summary:  Working  Ooup  A  (Microwave 
Devices)  of  the  DoD  Advisory  Group  on 
Electron  Devices  [AGED]  announces  a 
closed  session  meeting. 
DATES:  The  meeting  will  be  held  at 
0900,  Thursday,  November  19, 1998. 
ADDRESSES:  The  meeting  will  be  held  at 
Palisades  Institute  for  Research 
Services,  1745  JeBetsoa  Davis  Highway, 
Suite  500.  AriingtOQ.  VA  22202. 
FOR  FURTHER  SrORMATION  CONTACT: 
David  Cox.  ACED  Secretariat.  1745 
Jefferson  Davis  Highway.  Crystal  Square 


Four.  Suite  500,  Arlii^on,  Virginia 
22202. 

SUPPI.BIKNTARY  MFORMATKM:  The 
mission  of  the  Advisory  Group  is  to 
provide  advice  to  the  Under  Secretary  of 
Defense  for  Acquisition  and 
Technology,  to  the  Director  of  Defense 
Research  and  Engineering  (DDR&E),  and 
through  the  DDR&E  to  the  Director, 
Defraue  Advanced  Research  Pro)ect8 
Agency  (ARPA)  and  the  MiUtary 
Departinents  in  planning  and  managing 
an  effective  and  economical  research 
and  development  program  in  the  area  of 
electron  devices. 

The  Woridng  Group  A  meeting  will  be 
limited  to  review  of  researdi  and 
development  programs  which  the 
Military  Departments  propose  to  initiate 
with  this  industry,  universities  or  in 
their  laboratories.  This  microwave 
device  area  includes  programs  on 
developments  and  research  related  to 
microwave  tubes,  solid  state  microwave 
devices,  electronic  warfare  devices, 
millimeter  wave  devices,  and  passive 
devices.  The  review  will  include  details 
of  classified  defense  programs 
throughout. 

In  accordance  with  Section  10(d)  of 
Pub.  L.  92-463,  as  amended,  (5  U.S.C 
App.  10(d)  (1994)),  it  has  been 
determined  that  this  Advisory  Group 
meeting  concwns  matters  Usted  in  5 
U.S.C  552b(c)(l)(1994).  and  that 
accordingly,  this  meeting  will  be  closed 
to  the  pdbUc. 

Dated:  October  15. 1998. 
LM.Bjnam, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  ofDt^nse. 
(FR  Doc  98-28143  Filed  10-20-48;  8:45  ami 


DEPARTMENT  OF  DEFENSE 

Office  of  tfte  Secrstvy  of 

Meeting  of  the  000  Advisory  Group  on 
Electron  Devices 

AGENCY:  Departinent  of  Defense, 
Advisory  Group  on  Electrcm  Devices. 
ACTION:  Notice. 

SUMMARY:  The  DoD  Advisory  Group  on 
Electron  Devices  (AGED)  announces  a 
closed  session  meeting. 
DATES:  The  meeting  will  be  held  at 
0900,  Friday,  November  20. 1998. 
ADDRESSES:  The  meeting  will  be  held  at 
Palisades  Institute  for  Research 
Services,  1745  Jefiierson  Davis  Highway. 
Suite  500,  Arlington,  VA  22202. 
FOR  FURTHER  STORMATION  CONTACT: 
Mr.  Eliot  Cohen,  ACED  Secretariat.  1745 
Jefferson  Davis  High«iray.  Crystal  Square 
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Four,  Suite  500.  Arlington.  Virginia 
22202. 

SUPn.EIICNTARY  MFOMIATION:  The 
mission  of  the  Advisory  Group  is  to 
provide  advice  to  the  Under  Secretary  of 
Defense  for  Acquisition  and 
Technology,  to  the  Director  of  Defense 
Research  and  Engineering  (DDR&E),  and 
through  the  DDRftE  to  the  Director, 
Defense  Advanced  Research  Projects 
Agency  and  the  Military  Departments  in 
planning  and  managing  an  effective  and 
economical  research  and  development 
prooram  in  the  area  of  electron  devices. 

Ine  AGED  meeting  will  be  limited  to 
review  of  research  and  development 
programs  which  the  Military 
Departments  propose  to  initiate  with 
industry,  univer^ties  or  in  their 
laboratories.  The  agenda  for  this 
meeting  will  include  programs  on 
Radiaticm  Hardened  Devices, 
Microwave  Tubes,  Displays  and  Lasers. 
The  review  will  include  details  of 
classified  defense  pronams  throughout. 

In  accordance  with  Section  10(aj  of 
Pub.  L.  92-463.  as  amended,  (5  U.S.C 
App.  §  10(d)  (1994)).  it  has  been 
determined  that  this  Advisory  Group 
meeting  concerns  matters  listed  in  5 
U.S.C  552b(c)(l)  (1994).  and  that 
accordingly,  this  meeting  will  be  closed 
to  the  pubUc. 

Datad:  Octobor  15. 1998. 


LM. 

Ahemate,  OSD  Federal  Register  Liauon 

Officer,  Department  ofDe^nse. 

|FR  Doc.  9S-28144  Filed  10-20-98;  8:45  un] 


DEPARTMENT  OF  DEFENSE 

Oflloe  of  the  ttocreffy  of  Oefenae 

MMtIng  of  the  DOO  Advlaory  Qroup  on 
Ctoctron  Dwioes 

AOCNCV:  Department  of  Defense, 
Advisory  Group  on  Electron  Devices. 
ACTION:  Notice. 


Working  Group  B 
(Microelectronics)  of  the  DoD  Advisory 
Group  on  Electron  Devices  (A(^D) 
announces  a  closed  session  meeting. 
DATIS:  The  meeting  will  be  held  at 
0900.  Thursday.  November  19. 1998. 
AOOflESSCS:  The  meeting  will  be  held 
Palisades  Institute  for  Research 
Services.  1745  Jefferson  Davis  Highway, 
Suite  500.  Arlington.  VA  22202. 
FOR  RiimcR  mromuivoit  contact: 
Timothy  Doyle.  AGED  Secretariat,  1745 
Jefferson  Davis  Highway,  Crystal  Square 
Four.  Suite  500.  Arlington.  Virginia 
22202. 

SUPPiaiENTARV  MFOftMATION:  The 
mission  of  the  Advisory  Group  is  to 


provide  advice  to  the  Under  Secretary  of 
Defense  for  Acquisition  and 
Technology,  to  the  Director  Defense 
Research  and  Engineering  (DDR&E),  and 
through  the  K)R&E,  to  the  Director 
Defense  Advanced  Research  Projects 
Agency  and  the  Military  Departments  in 

planning  and  managing  an  effective 

research  and  development  program  in 
the  field  of  electron  devices. 

The  WoiUng  Group  B  meeting  %viU  be 
limited  to  review  of  research  and 
development  programs  which  the 
military  proposes  to  initiate  with 
industry,  universities  or  in  their 
laboratories.  The  microelectronics  area 
includes  such  programs  on 
semiconductor  materials,  integrated 
circuits,  charge  coupled  devices  and 
memories.  The  review  will  include 
classified  program  details  throughout. 

In  accordance  with  Section  10(d)  of 
Pub.  L.  92-463,  as  amended,  (5  U.S.C 
App.  $  10(d)  (1994)).  it  has  been 
determined  that  this  Advisory  Ckoup 
meeting  concerns  matters  listed  in  5 
U.S.C.  552b(c)(l)  (1994),  and  that 
accordingly,  this  meeting  will  be  closed 
tothepubUc. 

Dated:  October  15, 1998. 


hM. 

Altamate  OSD  Federal  Regftter  Liaison 

Officer,  Department  of  Defense. 

(FR  Doc  98-28145  Filed  10-2O-98:  8:45  am] 


DEPARTMENT  OF  DEFENSE 
DcpwInMnt  of  ttw  Army,  Cofpc  of 


Inttnt  to  Praparo  a  Draft  Envtronmantal 
Impact  SlBlMiMnt  (DEIS)  fOr  EmofaM 
CfMk  Qamel  Comoanv.  BenMnh  and 
Shoaliona  Countlaai  Maho 

AOCNCV:  U.S.  Army  Corps  of  Engineers, 

DOD. 

ACTION:  Notice  of  Intent. 

SUMMARY:  Emerald  Creek  Garnet 
Company  is  proposing  to  initiate  dredge 
mining  of  alluvial  garnet  deposits  on  an 
approximately  416  acre  site  along  the  St. 
Maries  River  in  Benewah  and  Shoshone 
Counties.  Idaho.  The  site  contains 
approximately  160  acres  of  wetlands 
which  will  be  temporarilv  filled  by 
construction  of  isolation  berms.  topsoil 
and  overburden  stockpiles,  work  pads, 
and  other  discharges  of  dredged  and  fill 
material.  The  entire  site  is  proposed  to 
be  mined  over  a  period  of  up  to  25 
years,  with  reclamation  of  mined 
properties  occurring  each  year. 
Reclamation  would  consist  of  returning 
the  land  to  pre-minig  contours  and 
reestablishing  hydrology  and  plant 


communities  appropriate  to  site 
conditions.  The  total  acreage  proposed 
for  mining  and  reclamation  each  year 
would  not  exceed  16  acres.  Temporary 
or  permanent  discharges  of  fill  material 
into  wetlands  will  require  a  Department 
of  the  Army  Permit  under  Section  404 
of  the  Clean  Water  Act.  The  U.S.  Army 
corps  of  Engineers  is  the  lead  Federal 
agency. 

FOR  FURTMER  MFORMATION  CONTACT: 
Questions  about  the  proposed  action 
and  the  Draft  EIS  can  be  answered  by 
Mr.  Michael  T.  Doherty.  Coeur  d'Alene 
Regulatory  Office,  Walla  Walla  District, 
U.S.  Army  Corps  of  Engineerrs,  Coeur 
d'Alene,  Idaho  83815-8363.  telephme 
208-765-7237. 

SUPPLEMENTARY  MFORMATION: 

1.  Proposed  Action:  Emerald  Creek 
Garnet  Company  is  proposing  to  initiate 
placer  mining  of  alluvial  garnet  deposits 
along  the  St.  Maries  River  in  portions  of 
Sections  5, 8. 9. 15,  and  16,  township 
43  North,  Range  1  East,  Boise  Meridian, 
Shoshone  and  Benewah  Counties, 
Idaho,  the  project  extends  from  just 
upstream  of  the  confluence  of  Emerald 
Qeek  and  the  St.  Maries  River,  3.2  miles 
downstream  to  just  above  the 
confluence  of  Carpenter  Creek  and  the 
St.  Maries  River.  The  purpose  of  the 
project  is  to  extract  industrial  garnet  to 
meet  worldvride  maricet  demand. 
Mining  would  be  conducted 
incrementally  over  a  period  of  up  to  25 
years.  The  acreage  of  area  to  be  mined 
each  year  would  depend  on  the  ability 
of  the  company  to  assure  adequate 
environmental  protection  and 
reclamation  on  a  yearly  basis  as  well  as 
market  demand  for  industrial  garnet 
products.  Reclamation  would 
immediately  follow  mining,  and  would 
be  monitored  for  a  period  of  five  years 
to  assure  that  the  annually  mined 
properties  meet  or  exceed  pre-project 
environmental  value. 

2.  Alternatives:  Because  garnet 
deposits  are  located  in  specific  water- 
deposited  areas,  alternative  locations  to 
be  mined  will  not  be  examined.  The 
alternatives  analysis  will  focus  on 
timing  of  mining  activities,  type  of 
mining  method,  and  duration  of  mining 
in  any  given  year.  Seven  alternatives 
will  be  considered.  They  include: 

(1)  wet  panel  mining  all  year  long. 

(2)  wet  and  dry  panel  mining  all  year 
long. 

(3)  wet  panel  mining  8  months 
(approximately  Mardi  through 
November). 

(4)  wet  and  dry  panel  mining  8 
months  (approximately  march  through 
November). 

(5)  dry  panel  mining  all  year  long. 


(6)  dry  panel  mining  8  months 
(approximately  March  through 
November). 

(7)  no  action. 

3.  Scoping  and  PubUc  Involvement: 
The  scoping  process  will  commence  in 
late  October  1998  with  the  issuance  of 
a  Scoping  Notice.  Federal,  state  and 
local  agencies,  Indian  tribes,  and 
interettod  organizations  and  individuals 
will  be  asked  to  comment  on  the 
significant  issues  relating  to  the 
potential  effects  of  the  alternatives.  A 
formal  public  scoping  meeting  is 
planned  for  the  evening  of  November  5, 
1998  in  Coeur  d'Alene.  Idaho.  An 
informal  open-house  will  be  held  the 
same  day  in  Femwood.  Idaho  at 
Emerald  Creek  Mining  Company 
headquarters. 

Potentially  significant  issues  to  be 
addressed  in  detail  include  the  effects  of 
the  project  on  wetlands,  wildlife  and 
fish,  endangered  species,  cultural 
resources,  recreation,  traffic,  hazardous 
materials  and  waste,  and  any  other 
issues  revealed  during  the  scoping 
process. 

The  Draft  EIS  will  be  prepared 
concurrently  with  other  environmental 
compliance  requirements,  including  the 
Endangered  Species  Act  and  the 
national  Historic  Preservation  Act  The 
Corps  intends  to  integrate  the 
consultation  procedures  pursuant  to 
these  other  statutes  with  the  EIS.  The 
corps  and  the  applicant  have  begun 
coiusultation  with  the  United  States  Fish 
and  Wildlife  Service  under  the 
Endangered  Species  Act. 

The  proposed  project  also  requires  a 
placer  mining  permit  from  the  State  of 
Idaho  Department  of  Lands  as  well  as  a 
Section  401  Water  Quality  Certification 
from  the  State  of  Idaho  Division  of 
Enviitmmental  Quality. 

4.  Availability  of  the  Draft  EIS:  The 
Draft  EIS  is  scheduled  for  release  in 
April  1999. 

Gragscy  D.  Shawahar, 

Army  Federal  Register  Liaison  Officer. 

(FR  Doc  98-28183  Filed  10-20-98;  8:45  am] 
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DEPARTMENT  OF  DEFENSE 
Dapartmant  Of  tha  Amiy,  Corpa  of 


Notica  of  Intantto  I 
Envlfonmantal  Impact  Stlwiunt  for 
ttiaOliio  IVvar  Main  Slam  Syalam 
Study 

agency:  U.S.  Army  Corps  of  Engineers, 

DOD. 

action:  Notice. 

SUMMARY: 


a.  The  Great  Lakes  k  Ohio  River 
Division  of  the  U.S.  Army  Corps  of 
Engineers  is  evaluating  alternative 
investment  strategies  for  the 
maintenance  of  commercial  navigation 
infrestructiue  on  the  Otuo  River  System 
for  the  next  50  years  and  for  the 
restoration  of  habitats  along  the  main 
stem  of  the  Ohio  River  that  have  been 
degraded  by  cultural  influences.  The 
proposed  action  is  being  conducted 
under  the  authority  of  United  States 
Senate,  CcMnmittee  on  Public  Works 
resolution  dated  May  16, 1955;  and. 
United  States  House  of  Representatives, 
Committee  on  Public  Wori»  and 
Transportation  resolution  dated  March 
11, 1982. 

b.  The  Corps  of  Engineers  will 
conduct  public  scoping  meetings  at 
three  locations  along  the  main  stem  of 
the  Ohio  River  to  solicit  input  for  the 
development  of  one  or  more  draft 
Environmental  Impact  Statements  (EIS) 
for  the  project.  These  meetings  will  be 
conducted  in  an  informal  setting  with 
"woric  stations"  established  for  question 
and  answer  sessions  and  the  submittal 
of  comments  relevant  to  the  format  and 
scope  of  the  EIS.  Meetings  are 
scheduled  as  follows: 

Date:  November  17. 1998. 

Time:  12:00-8:00  pm. 

P7ace:  Radisson  Hotel.  600  Walnut 
Street.  Evansville.  IN.  Phone:  (800)  333- 
3333. 

Date:  November  19. 1998. 

Time:  12HX>-8:00  pm. 

P7ace:  Huntington  Civic  Arena.  PO 
Box  2767,  Huntington.  WV.  Phone: 
(304) 696-5990. 

Date:  November  24. 1998. 

Time:  12.<N>-8:00  pm. 

Place:  David  L.  Lawrence  Convention 
Center,  1001  Penn  Ave..  Pittsburgh.  PA. 
nione:  (412)  565-6000. 

Interested  parties  are  encouraged  to 
provide  oral  comments  relevant  to  the 
scope  of  the  environmental  analysis  fior 
the  EIS  at  any  of  these  public  fbiums. 
Otherwise,  please  forward  written 
scoping  comments  or  requests  for 
infiormatian  to  the  foIloMring  study 
contact. 
FOR  FURTHER  MFORMATION  CONTACT: 

Please  address  questions  regarding  this 

notice  to  Mr.  Louis  E.  Aspey  II.  PD-F*. 

Huntington  District,  Corps  of  Engineers. 

502  Eighth  Street.  Huntington.  West 

Virginia  25701-2070.  Telephone:  (304) 

529-5638. 

SUPPLEMENTARY  MFORMATION: 

a.  The  Otdo  River  Main  Stem  System 
Study  is  designed  to  capture  foreseeable 
maintenance,  rehabilitation  and  new 
construction  needs  for  the  navigation 
infrastructure  of  the  Ohio  River  until  the 
year  2060  and  to  investigate  habitat 


restoration  options  along  the  main  stem 
Ohio  River.  The  Study  would  also 
identify  those  actions  which  are 
economically  justified  and 
environmentally  prudent.  The  final 
report  will  be  advanced  during  2002  Uxr 
approval  with  implonentation  planning 
expected  immediately. 

b.  The  Corps  of  Engineers  has  been 
collecting  data  and  pursuing  approaches 
for  the  study  of  Ohio  River  Navigation 
since  1996.  Preliminary  economic 
analysis  has  indicated  traffic  oongestioa 
and  economic  losses  far  two  of  the 
nineteen  Ohio  River  Locks  ft  Dams 
associated  with  foreseeable  maintenance 
cycles.  This  has  prompted  the  Craps  to 
pursue  an  Interim  Ohio  River  Main 
Stem  System  Study  Report  to  addraaa 
this  short-term  need  at  Oeenup  Locks  k 
Dam,  &e«iup,  Kentucky;  and  John  T. 
Myers  Lodes  ft  Dam.  Mount  Vernon. 
Indiana.  This  interim  report  will  be 
advanced  in  2000  for  approval  and 
requesting  authmity  to  implement 
immediately.  Economic  losses  tat  both 
of  these  structures  are  associated  with 
foture  traffic  levels  being  impacted 
during  scheduled  maintenance. 

c.  Feasible  approaches  to  mitigating 
this  eaHumic  loss  vary  writh  eadi  Lodi 
ft  Dam  fecility.  However,  the  Corps  has 
begun  the  review  of  smaU-capital 
improvements  at  each  site  to  facilitate 
lockages  using  only  the  existing 
auxiliary  lodi:  chamber  during 
scheduled  outages.  Extensicms  to  the 
existing  aujoliary  chambers  and  new 
1200  feet  long  lock  chambers  at  the 
existing  sites  are  also  under 
consideration. 

d.  Interest  in  habitat  restoration  along 
the  main  stem  of  the  Ohio  River  has  also 
prompted  consideratjcm  of  a  [wogram  to 
restore  degraded  habitats  as  part  (rfa 
defined  restorstion  program. 

e.  The  EIS  will  discuss  impacts  that 
could  occur  as  a  resuh  of  construction 
and  operati(m  of  the  proposed  proiect(s) 
including  impacts  to  biological 
resources,  cultural  resources,  and 
socioeconomic  effects,  air  quality,  noiae 
impacts,  and  recreation  resources.  The 
Draft  Environmental  Impact  Statement 
for  the  Interim  Report  is  expected  to  be 
availabfe  to  the  public  in  Deoemhef 


DuM  E.  SWmt.  PX, 

Chief,  Plaruiing  Division. 

(FR  Doc.  9S-28182  Filed  10-20-98: 8:45  am| 
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DEPARTMENT  OF  ENERGY 

Environmental  Management  Slta- 
Spadflc  Adviaory  Board,  Kirtland  Ai 
Orfloa(Sandla) 

AOCNCY:  Department  of  Energy. 
ACTION:  Notice  of  open  meeting. 

SUMMARY:  Pursuant  to  the  provisions  of 
the  Federal  Advisory  Committee  Act 
(Public  Law  92-463. 86  Stat.  770)  notice 
is  hereby  given  of  the  following 
Advisory  Committee  meeting: 
Envircmmental  Management  Site- 
Specific  Advisory  Board.  Kirtland  Area 
Office  (Sandia) 

DATES:  Wednesday,  November  18. 1998: 
6:00  p.m. — 9:00  p.m.  (MST) 

AOOncSSES:  Palo  Duro  Senior  Center, 
5221  Palo  Duro  NE.  Albuquerque.  New 
Mexico. 

FOR  FURTHER  MiFORMATION  CONTACT: 
Mike  Zamorski,  Acting  Manager, 
Department  of  Energy  Kirtland  Area 
Office.  P.O.  Box  5400,  Albuquerque.  NM 
87185  (505) 845-4094. 

SUPFLBmTARY  MFORMAT10N:  Purpose  of 
the  Board:  The  purpose  of  the  Board  is 
to  make  recommendations  to  DOE  and 
its  regulators  in  the  areas  of 
environmental  restoration,  waste 
management,  and  related  activities. 

TentativB  Agenda 

MM  pjn.    Call  to  Ord«r/Roll  Call 

7:00  p.m.     Public  Comment* 

7:10  p.m.     Approval  of  Agenda 

7:12  p.m.    Approval  of  OS/23/98  Minutes 

7:17  p.m.    Chairperson's  Report 

7:20  p.m.    Sandia  National  Laboratory's 

Enviroiunental  Restoration/Waste 

Management  Presentation/Discussion 
7:45  p.m.    Break 
7:55  p.m.    Sandia  National  Laboratory's 

Environmental  Restoration/Waste 

Management  Issues  Discussion 
8:42  p.m.    New/Other  Business 
8:52  p.m.    Public  Comments 
8:58  p.m.    Announcement  of  Next  Meeting 
9:00  p.m.    Adjourn 

A  final  agenda  will  be  available  at  the 
meeting  Wednesday,  November  18, 1998. 

Public  Participation:  The  meeting  is  open 
to  the  public.  Written  statements  may  be  filed 
with  the  Committee  either  before  or  after  the 
meeting.  Individuals  who  wish  to  make  oral 
statements  pertaining  to  agenda  items  should 
contact  Mike  Zamorski's  office  at  the  address 
or  telephone  number  listed  above.  Requests 
must  be  received  5  days  prior  to  the  meeting 
and  reasonable  provision  will  be  made  to 
include  the  presentation  in  the  agenda.  The 
Designated  Federal  Officer  is  empowered  to 
conduct  the  meeting  in  a  fiuhion  that  will 
bcilitate  the  orderly  conduct  of  business. 
Each  individual  wishing  to  maka  public 
comment  will  be  provided  a  maximimi  of  5 
minutes  to  present  their  comments. 

Minutes:  The  minutes  of  this  meeting  will 
be  available  for  public  review  and  copying  at 
the  Freedom  of  Information  Public  Reading 


Room.  lE-190,  Forrestal  Building.  1000 
Independence  Avenue,  SW,  Washington,  DC 
20585  between  9M)  a.m.  and  4  p.m., 
Monday-Friday,  except  Federal  holidays. 
Minutes  will  also  be  available  by  writing  to 
Mike  Zamorski.  Department  of  Energy 
Kirtland  Area  Office.  P.O.  Box  5400, 
Albuquerque,  NM  87185.  or  by  calling  (505) 

Issued  at  Washington,  DC  on  October  16, 
1998. 
Rachel  M.  Saaauai, 

Deputy  Advisory  Conanittee  Management 
Officer. 

IFR  Doc  98-28256  Filed  10-20-98;  8:45  am] 


DEPARTMENT  OF  ENERGY 

Envtronmantsl  ManaQaniant  8Na> 
SpaoHIc  Adviaocy  Boaidi  Oak  Rldga 


AOCNCY:  Department  of  Energy. 
ACTION:  Notice  of  open  meeting. 

SUMMARY:  Pursuant  to  the  provisions  of 
the  Federal  Advisory  Committee  Act 
(Public  Law  92-463. 86  SUt.  770)  notice 
is  hereby  given  of  the  follo«ving 
Advisory  Committee  meeting: 
Environmental  Management  Site- 
Specific  Advisory  Board  {JEM  SSAB), 
Oak  Ridge  Reservation. 
OATES:  Wednesday,  November  7, 1998. 
6:00  p.m.-9:30  p.m. 
ADDRESSES:  Ramada  bm.  420  S.  Illinois 
Avenue,  Oak  Ridge,  TN  37830. 
FOR  FtWTMER  INFORMATION  CONTACT: 
Marianne  Heiskell.  Ex-Offido  Officer. 
Department  of  Energy  Oak  Ridge 
OpNsrations  Office.  105  Broadway.  Oak 
Ridge.  TN  37830.  (423)  576-0314. 
SUPPLEMBfTARY  SIFORMATION:  Purpose  of 
the  Board:  The  purpose  of  the  Board  is 
to  make  recommendations  to  DOE  and 
its  regulators  in  the  areas  of 
environmental  restwation.  waste 
management,  and  related  activities. 

Tentative  Agenda:  Mr.  Joe  Nemec. 
General  Manager  of  Bechtel  Jacobs 
Company  LLC.  will  discuss  the  status  of 
the  &ivironmental  Management  and 
Enrichment  Facilities  management  and 
integration  contractor  transition. 

Public  Participation:  The  meeting  is 
open  to  the  public.  Written  statements 
may  be  filed  with  the  Committee  either 
before  or  after  the  meeting.  Individuals 
who  wish  to  make  oral  statements 
pertaining  to  agenda  items  should 
contact  Marianne  Heiskell  at  the  address 
or  telephone  number  listed  above. 
Requests  must  be  received  5  days  prior 
to  the  meeting  and  reesonable  provision 
will  be  made  to  include  the  presentation 
in  the  agenda.  The  Designated  Federal 
Officer  is  empowered  to  conduct  the 


meeting  in  a  fashion  that  will  facilitate 
the  orderly  conduct  of  business.  Each 
individual  wishing  to  make  public 
comment  will  be  provided  a  maximiun 
of  5  minutes  to  present  their  comments 
near  the  beginning  of  the  meeting. 

Minutes:  The  minutes  of  this  meeting 
will  be  available  for  public  review  and 
copjring  at  the  Freedom  of  Information 
Public  Reading  Room.  lE-190.  Forrestal 
Building,  1000  Independence  Avenue. 
SW.  Washington.  DC  20585  between 
9:00  a.m.  and  4  p.m.,  Monday-Friday, 
except  Federal  holidays.  Minutes  will 
also  Iw  available  at  the  Department  of 
Energy's  Information  Resource  Center  at 
105  Broadway.  Oak  Ridge.  TN  between 
8:30  am  and  5:00  pm  on  Monday, 
Wednesday,  and  Friday;  8:30  am  and 
7:00  pm  on  Tuesday  and  Thursday:  and 
9:00  am  and  1:00  pm  on  Saturday,  or  by 
writing  to  Marianne  Heiskell. 
Department  of  Energy  Oak  Ridge 
Operations  Office,  105  Broadway,  Oak 
Ridge,  TN  37830.  or  by  calling  her  at 
(423) 576-0314. 

Issued  at  Washington,  DC  on  October  16, 
1998. 

Kaclwl  M.  Saasnai. 

Deputy  Advisory  Cmnmittee  Management 
Officer. 

(FR  Doc  98-28257  Filed  10-20-98;  8:45  am] 


DEPARfTMENT  OF  ENERGY 

EnvirofHnantal  Manaoatnant  Sll^ 
SpacMIc  Advtoory  Boaid,  Rodcy  Flata 

AGENCY:  Department  of  Energy. 
ACTION:  Notice  of  open  meeting. 


r:  Pursuant  to  the  provisions  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  No.  92-463,  86  Stat.  770)  notice 
is  hereby  given  of  the  following 
Advisory  Committee  meeting: 
Environmental  Management  Site- 
Specific  Advisory  Board  (pM  SSAB), 
Rocky  Flats. 

OATE^)  AND  TB(K^):  Thursday, 
November  5, 1998,  6:00  p.m.-9:30  p.m. 
ADDRESSES:  Westminster  Qty  Hall, 
Lower-level  Multi-purpose  Room.  4800 
West  92nd  Avenue,  Westminster.  CO. 
FOR  FURTHER  MF0RMAT10N  CONTACT:  Ken 
Korkia.  Board/Staff  Coordinator,  EM 
SSAB-Rocky  Flats,  9035  North 
Wadsworth  Parkway.  Suite  2250, 
Westminster,  CO  80021.  phone:  (303) 
420-7855,  lax:  (303)  420-7579. 
SUPPLEMENTARY  INFORMATION: 

Purpose  of  the  Board:  The  piupose  of 
the  Board  is  to  make  recommendations 
to  DOE  and  its  regulators  in  the  areas  of 
environmental  restoration,  waste 
management,  and  related  activities. 


Tentative  Agenda 

1.  Based  on  the  1999  Work  Plan  to  be 
approved  at  its  October  19  meeting,  the 
Board  will  review  and  approve  its  final 
1999  budget  and  grant  application  to 
DOE. 

2.  As  part  of  its  continuing  study  of 
broader,  big  picture  issues,  the  Board 
will  hold  a  discussion  on  general  and 
specific  waste  management  topics. 

Public  Participation:  The  meeting  is 
open  to  the  public.  Written  statements 
may  be  filed  with  the  Committee  either 
before  or  after  the  meeting.  Individuals 
who  wish  to  make  oral  statements 
pertaining  to  agenda  items  should 
contact  Ken  Korkia  at  the  address  or 
telephone  niunber  listed  above. 
Requests  must  be  received  5  days  prior 
to  the  meeting  and  reasonable  provision 
will  be  made  to  include  the  presentation 
in  the  agenda.  The  Designated  Federal 
Official  is  empowered  to  conduct  the 
meeting  in  a  foshion  that  will  facilitate 
the  orderly  conduct  of  business.  Each 
individual  wishing  to  make  public 
comment  will  be  provided  a  maximimi 
of  5  minutes  to  present  their  comments 
at  the  beginning  of  the  meeting. 

Minutes:  The  minutes  of  this  meeting 
will  be  available  for  public  review  and 
copying  at  the  Freedom  of  Information 
Public  Reading  Room,  lE-190,  Forrestal 
Building,  1000  Independence  Avenue, 
SW,  Washington.  DC  20585  between 
9:00  a.m.  and  4  p.m.,  Monday-Friday, 
except  Federal  holidays.  Minutes  will 
also  be  available  at  the  Public  Reading 
Room  located  at  the  Board's  office  at 
9035  North  Wadsworth  Parkway,  Suite 
2250,  Westminster.  CO  80021; 
telephone  (303)  420-7855.  Hours  of 
operation  for  the  Public  Reading  Room 
are  9:00  am  and  4:00  pm  on  Monday 
through  Friday.  Minutes  will  also  be 
made  available  by  writing  or  calling  Deb 
Thompson  at  the  Board's  office  address 
or  telephone  number  listed  above. 

Issued  at  Washington,  DC  on  October  16, 
1998. 

AMwa  T.  Vanaago, 
Acting  Deputy  Advisory  Committee 
Management  Officer. 

(FR  Doc  98-28258  Filed  10-20-98;  8:45  am) 
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DEPARTMENT  OF  ENERGY 

Fadaral  Enargy  Ragulatory 
Commiaaion 

[Dodwt  No.  CP99-7-000! 

ANR  PIpallna  Company.  Nodca  of 
Application 

October  15. 1998. 

Take  notice  that  on  October  6. 1998. 
ANR  Pipeline  Company  (ANR)  500 
Renaissance  Center,  Detroit,  Michigan 
48243,  filed  in  Docket  NO.  CP99-7-000 
an  application  purstiant  to  Section  7(c) 
of  the  Natural  Gas  Act  for  authorization 
to  utilize  temporary  work  spaces 
associated  with  a  pipeline  replacement 
project  located  in  Washington  County, 
Wisconsin,  all  as  more  fully  set  forth  in 
the  application  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

ANR  proposes  to  replace  0.55  mile  of 
20-inch  pipeline  with  heavier  wall  pipe 
in  order  to  continue  to  meet  the  safety 
requirements  of  the  U.S.  Department  of 
Transportation  (DOT)  regulations.  ANR 
states  that  the  required  replacement  has 
been  triggered  by  an  increase  in 
population  density  in  Washington 
County.  Wisconsin.  ANR  states  that  in 
this  area.  ANR's  main  line  consists  of 
two  parallel  pipelines:  A  14-inch  O.D. 
main  line  and  a  20-inch  O.D.  loop  line. 
ANR  states  that  the  14-inch  O.D.  main 
line  is  currently  in  compliance  with 
DOT  regulations. 

ANR  states  that  the  pipeline 
replacement  project  consists  of 
removing  and  replacing  in  the  same 
trench  a  0.55  mile  segment  of  the  20- 
inch  O.D.  loop  line  between  mile  posts 
124.00  and  124.55,  except  for  a  79-foot 
section  located  beneath  Sherman  Road, 
which  is  in  compliance  with  DOT'S 
safety  regulations. 

ANR  states  that  the  pipeline 
replacement  will  be  made  within  ANR's 
existing  permanent  right-of-way  and 
will  be  place  in  the  same  trench  as  the 
pipe  being  removed.  ANR  states  that  the 
pipeline  replacement  will  not  alter  the 
capacity  of  ANR's  main  line  and  no 
compression  or  aboveground  facilities 
are  associated  with  the  project.  It  is 
states  that  during  the  period  that  the 
pipeline  replacement  is  taking  place, 
service  will  ctmtinue  to  be  provided  to 
customers  througb  the  main  line 
segment. 

ANR  states  that  in  order  to  make  the 
replacement,  it  will  have  to  utilize  work 
areas  which  may  not  have  been 
included  in  the  scope  of  the  original 
authorization,  13  FPC  380,  to  construct 
the  facilities.  ANR  requests  the 
temporary  tise  of  woric  space  in  order  to 
make  the  replacement.  ANR  states  that 


the  construction  will  be  done  under 
Section  2.55(b)  of  the  Commission's 
Regulations  and  has  an  estimated  cost  of 
$769,000. 

Any  person  desiring  to  participate  in 
the  hearing  process  or  to  make  any 
protest  with  reference  to  said 
application  should  on  or  before 
November  5, 1998,  file  with  the  Fednal 
Energy  Regulatory  Commission,  888 
First  Street,  ti£..  Washington,  D.C. 
20426.  a  motion  to  intervene  or  a  protest 
in  accordance  with  the  requirements  of 
the  Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  or  385.211) 
and  thellegulations  under  the  Natiual 
Gas  Act  (18CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants  parties 
to  the  proceeding.  The  Commission's 
rules  require  that  protestors  provide 
copies  of  their  protests  to  the  party  or 
parties  directly  involved.  Any  person 
wishing  to  become  a  party  to  a 
proceeding  or  to  participate  as  a  party 
in  any  hearing  therein  must  file  a 
motion  to  intervene  in  accordance  with 
the  Commission's  Rules. 

A  person  obtaining  intervene  status 
will  be  placed  on  the  service  list 
maintained  by  the  Secretary  of  the 
Commission  and  will  receive  copies  of 
all  documents  filed  by  the  applicant  and 
by  every  one  of  the  intervenors.  An 
intervenor  can  file  for  rehearing  of  any 
Commission  tnder  and  can  petition  for 
court  review  of  any  such  order. 
However,  an  intervenor  must  submit 
copies  of  oMnments  or  any  other  filing 
it  makes  «vith  the  Commission  to  every 
other  intervenor  in  the  proceeding,  as 
well  as  14  copies  with  the  Commission. 

A  person  does  not  have  to  intervene, 
however,  in  order  to  have  comments 
considered.  A  person,  instead,  may 
submit  two  copies  of  comments  to  the 
Secretary  of  the  Commission. 
Commenters  will  be  placed  <»  the 
Commission's  environmental  mailing 
^list.  will  receive  copies  of 
environmental  documents  and  will  be 
able  to  participate  in  meetings 
associated  with  the  Commission's 
environmental  review  process. 
Commenters  will  not  be  required  to 
serve  copies  of  filed  documents  on  ail 
other  parties.  However,  commenters 
will  not  receive  copies  of  all  documents 
filed  by  other  parties  or  issued  by  the 
Commission  and  will  not  have  the  right 
to  seek  rriiearing  or  appeal  the 
Commission's  final  order  to  a  federal 
court 

The  CcHomission  wall  considar  all 
comments  and  concerns  equally, 
whether  filed  by  commenters  or  thoea 
requesting  intervenor  status. 
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Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
jurisdiction  conferred  upon  the  Federal 
Energy  Regulatory  Commission  by 
Sections  7  and  1 5  of  the  Natural  Gas  Act 
and  the  Commission's  Rules  of  Practice 
and  Procedure,  a  hearing  will  be  held 
without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of 
the  matter  finds  that  a  grant  of  the 
certificate  is  required  by  the  pubUc 
convenience  and  necessity.  If  a  motion 
for  leave  to  intervene  is  timely  filed,  or 
if  the  Commission  on  its  own  motion 
believes  that  a  formal  hearing  is 
required,  further  notice  of  such  hearing 
will  be  duly  given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  ANR  to  appear  or  be 
represented  at  the  hearing. 
David  P.  Boargars. 
Secretary. 
[FR  Doc.  98-28173  Filed  10-20-98;  8:45  am) 

lanr-ai-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commiaalon 


[Doctol  No.  ES8»-3-0001 

Commonwaalth  Ediaon  Company; 
Notica  of  Application 

October  15. 1998. 

Take  notice  that  on  October  2, 1998, 
Commonwealth  Edison  Company 
(ComEd)  submitted  an  application, 
under  Section  204  of  the  Federal  Power 
Act,  for  authorization  to  issue  short- 
term  debt,  in  an  aggregate  principal 
amount  up  to  $1.2  billion  outstanding  at 
any  one  time,  on  or  before  December  31, 
2000. 

Any  person  desiring  to  be  heard  or  to 
protest  such  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  and 
protests  should  be  filed  on  or  before 
October  30,  1998.  Protests  will  be 
considered  by  the  Commission  to 
determine  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 


Commission  and  are  available  for  public 

inspection. 

David  P.  Boarsan. 

Secretary. 

(FR  Doc.  98-28204  Filed  10-20-98: 8:45  ami 

MLUNQ  COM  SnT-ei-M 

DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commiaalon 

[Doctot  Na  NJM-4-001] 

Long  laland  Power  AuttM>rfty:  Notica  of 
Filing 

October  15, 1998. 

Take  notice  that  on  October  8, 1998, 
the  Long  Island  Power  Authority  (UP A) 
filed  its  Written  Procedures 
Implementing  the  Standards  of  Conduct 
intended  to  meet  the  requirements  of 
Section  37.4(c)  of  the  Commission's 
Regulations,  in  order  to  satisfy  the 
Commission's  reciprocity  requirements 
of  Order  No.  889. 

Any  person  desiring  to  be  heard  or  to 
protest  such  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.E.,  Washington.  D.C. 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
November  16, 1998.  Protests  will  be 
considered  by  the  Conunission  to 
determine  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
David  P.  Beergara, 
Secretary. 
IFR  Doc.  98-28203  Filed  10-20-98:  8:45  ami 

COM  f717-t1-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commiaalon 

[DodttMo-Dnaa  ea  oooi 

Mbmeaota  Power  A  Light  Company; 
Notice  of  nibig 

October  15, 1998. 

Take  notice  that  on  July  27, 1998, 
Minnesota  Power  &  Light  Company 
(Minnesota  P&L),  filed  an  application 
for  approval  of  depreciation  rates  for 
accounting  purposes  only  pursuant  to 


Section  302  of  the  Federal  Power  Act 
and  Rule  204  of  the  Commission's  Rules 
of  Practice  and  Procedure.  Minnesota 
P&L  states  that  the  proposed  rates  were 
approved  by  the  Minnesota  Public 
Utilities  Commission  and  became 
e&iective  for  detail  purposes  as  of 
January  1, 1998.  Minnesota  P&L 
requests  that  the  Commission  allow  the 
proposed  depreciation  rates  to  become 
effective  as  of  January  1, 1998. 

Any  person  desiring  to  be  heard  or  to 
protest  such  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  888 
First  Street.  N.E..  Washington.  D.C. 
20426.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  and 
protests  should  be  filed  on  ot  before 
November  16, 1998.  Protests  will  be 
considered  by  the  Commission  to 
determine  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
David  P. 


Secretary. 

IFR  Doc.  98-28201  Filed  10-20-98:  8:45  am) 


■UMO  oooc  srir-ai-M 


DEPARTMENT  OF  ENERGY 

Fadaral  Energy  Regulatory 
Commiaalon 

IDociwI  No.  RPM-ae-OOOl  c 

Natural  Gaa  Pipeline  Company  of 
America;  Notica  of  Propoaed  Changaa 
InFERCGaaTarfff 

October  15, 1998. 

Take  notice  that  on  October  13, 1998. 
Natural  Gas  Pilepine  Company  of 
American  (Natural)  tendered  for  filing  to 
be  part  of  its  FERC  Gas  Tariff,  Sixth 
Revised  Volume  No.  1,  Third  Revised 
Sheet  No.  386  and  Original  Sheet  No. 
387.  to  be  efiiective  January  1, 1999. 

Natural  states  that  the  filing  is 
submitted  pursuant  to  the  January  21, 
1998  Stipulation  and  Agreement 
(Settlement)  approved  by  the 
Commission's  order  issued  April  29. 
1998  in  Docket  Nos.  RP7-149-003.  et  al. 
In  the  Settlement,  Natural  and  other 
pipelines,  agreed  to  be  volimtary 
collection  agents  for  shippers  who 
voluntarily  choose  to  contribute  to  GRI 
programs  through  a  "check-the-box" 
approach  on  pipelines'  invoices. 
"Therefore,  Natural  proposed  revised 
tariff  language  in  Section  39  of  the 


General  Terms  and  Conditions  of  its 
Tariff  to  implement  the  "check-the-box" 
mechanism. 

Natural  requested  any  waives  which 
may  be  required  to  permit  the  tendered 
tariff  sheets  to  become  effective  January 
1,1999. 

Natural  states  that  copies  of  the  filing 
have  been  mailed  to  Natural's  customers 
and  interested  state  regulatory  agencies. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regidatory  Commission, 
888  First  Street,  N.E.,  Washington.  D.C. 
20426.  in  accordance  with  Sections 
385.214  or  285.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  protestants 
parties  to  the  proceedings.  Any  person 
wishing  to  become  a  party  must  file  a 
motion  to  intervene.  Copies  of  this  filing 
are  on  file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
PubUc  Reference  Room. 
David  P. 


Secretary. 

[FR  Doc.  98-28171  Filed  10-20-88:  8:45  am) 

MUMQ  COM  SMT-ei-M 

DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commiaalon 

pocket  No.  DR96-60-OOO] 

PacHIc  Gaaand  Elactrtc  Company; 
Notice  of  Application 

October  15, 1998. 

Take  notice  that  on  July  21. 1998. 
Pacific  Gas  and  Electric  Company 
(PG&E)  submitted  an  application  for 
approval  of  changes  in  depreciation 
rates  for  accounting  purposes 
implemented  after  April  19, 1994. 

Any  person  desiring  to  be  heard  or  to 
protest  such  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street.  NE.,  Washington,  DC  20426. 
in  accordance  with  Rules  211  and  214 
of  the  Commission's  Rules  of  Practice 
and  Procedure  (18  CFR  385.211  and 
385.214).  All  such  motions  and  protests 
should  be  filed  on  or  before  November 
17. 1998.  Protests  will  be  considered  hy 
the  Commission  to  determine  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 


file  with  the  Commission  and  are 

available  for  public  inspection. 

David  P.  Boergera. 

Secretary. 

(FR  Doc.  98-28202  Filed  10-20-98:  8:45  am] 

■NOJNO  OOOC  tnr-ai-M 

DEPARTMENT  OF  ENERGY 

Fadaral  Energy  Regulatory 
Commiaalon 

[Docket  No.  ER9e-4515-000.  ot  eL] 

Cadillac  Renewable  Energy  LLC.  at  al.; 
Electric  Rata  and  Corporate  Regulation 
Hllnga 

October  13, 1998. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Cadillac  Renewable  Energy  LLC 

(Docket  No.  ER98-451&-0001 

Take  notice  that  on  September  10. 
1998.  Cadillac  Renewable  Energy  LLC.  a 
Delaware  limited  liability  company 
(CRE).  petitioned  the  Commission  for 
acceptance  of  Cadillac  Renewable 
Energy  LLC  Rate  Schedule  No.  FERC 
No.  2;  the  granting  of  certain  blanket 
approvals,  including  the  authority  to 
sell  electricity  at  market-based  rates; 
and  the  waiver  of  certain  Commission 
Regulations. 

CRE  intends  to  engage  in  wholesale 
electric  power  and  energy  transactions 
as  a  marketer.  CRE  is  excliisively 
engaged  in  the  operation  of  an 
approximately  38  MW  (net)  small  poMwr 
production  facility  in  Cadillac, 
Michigan.  CRE  is  owned  50%  by  Decker 
Energy-Cadillac.  Inc..  and  50%  by  NRG 
Cadillac,  Inc.  NRG  Cadillac,  Inc.,  is  an 
indirect  subsidiary  of  Northern  States 
Power  Company,  a  Miimesota  electric 
utility  company. 

Comment  date:  October  27, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  Commonwealth  Edison  Company 

[Docket  No.  ER99-S1-0001 

Take  notice  that  on  October  6. 1998. 
the  Commonwealth  Edison  Company 
(ComEd).  filed  an  Application  of 
Commonwealth  Edison  Company  for 
Blanket  Authorization  to  Sell  Power  to 
Affihated  Energy  Services  Companies  at 
Cost-Based  Rates  for  a  Limited  Term 
which  would  allow  ComEd,  pursuant  to 
a  service  agreement  submitted  with  the 
Application,  to  sell  power  under  its 
existing  cost-based  rate  schedule  PSRT- 
1  to  one  or  more  affiliated  retail  energy 
services  companies  and  to  reassign 
transmission  rights  to  such  companies 
in  accordance  with  the  PSRT-1  rate 
schedule. 


ComEd  requests  that  the  service 
agreement  become  effective  as  soon  as 
possible  but  no  later  than  60  days  from 
the  date  of  the  filing.  The  service 
agreement  would  expire  by  its  terms  on 
May  1,  2002. 

Comment  date:  October  26, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  Wiaconsin  Pnblic  Service 
Corporatioa 

(Docket  No.  ER99-S6-0001 

Take  notice  that  on  October  7, 1998, 
Wisconsin  Public  Service  Corporation 
tendered  for  filing  an  executed  service 
agreement  with  DePere  Energy 
Marketing,  Inc.,  under  its  Market-Based 
Rate  Tariff. 

DePere  Energy  Marketing,  Inc.. 
requests  an  effective  date  of  September 
10. 1998. 

Comment  date:  October  27, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  LonisWlle  Gas  and  Electric  Compaay. 

[Docket  No.  ER9»-57-000| 

Take  notice  that  on  October  7, 1998. 
Louisville  Gas  and  Electric  Company 
(LG&E),  tendered  for  filing  an 
unexecuted  Purchase  and  Sales 
Agreement  between  LG&E  and  PG&E 
Energy  Trading-Power,  LP.,  under 
LGftE's  Rate  Schedule  GSS. 

Comment  date:  October  27, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  Obio  Power  Ompany 

[Docket  Na  ER99-58-000I 

Take  notice  that  on  October  7. 1998. 
Ohio  Power  Company  (OPC).  tendered 
for  filing  with  the  Commission  a 
Facilities,  Operations,  Maintenance  and 
Repair  Agreement  (Agreement)  dated 
September  1. 1998.  between  CH>C  and 
North  Central  Electric  Coc^ntive,  Inc. 
(NCEC).  and  Buckeye  Power.  Inc. 
(Buckeye). 

Buckeye  has  requested  NCEC  provide 
a  delivery  point,  pursuant  to  provisions 
of  the  Power  Deliv«y  Agreement 
between  (S>C,  Buck^,  The  Cincinnati 
Gas  k  Electric  Company,  The  Dayton 
Power  and  Light  Company, 
Monongahela  Power  Company. 
Columbus  Southern  Power  Company 
and  Toledo  Edison  Company,  dated 
January  1, 1968. 

OPC  requests  an  effiective  date  of 
February  1, 1999,  for  the  tendered 
agreements. 

OPC  states  that  copies  of  its  filing 
were  served  upon  North  Central  Electric 
Cooperative.  Inc.  Buckeye  Pow«,  Inc.. 
and  the  Public  Utihties  Commission  of 
CHiio. 
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Comment  date:  October  27. 1998.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


Comment  date:  October  27, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


6.  Waahington  Water  Power  Company       0.  Washington  Water  Power  Company 

(Docket  No.  ER99-59-<X»l 

Take  notice  that  on  October  7, 1998. 
Washington  Water  Power  Company 
(WWP),  tendered  for  filing  with  the 
Federal  Energy  Regulatory  Commission, 
pursuant  to  18  CFR  Section  35.13, 
executed  Service  Agreements  under 
WWP's  FERC  Electric  Tariff  First 
Revised  Volume  No.  9.  with  (1)  Power 
Exchange  Corporation,  which  replaces 
unexecuted  Service  Agreement  No.  90, 
previously  Rled  with  the  Commission 
under  Docket  No.  ER97-1252-000. 
effective  December  15, 1996  and  with 
(2)atyofColton,CA. 

WWP  requests  waiver  of  the  prior 
notice  requirement  and  requests  that  the 
Service  Agreement  with  Qty  of  Colton, 
CA  be  accepted  for  filing  effective 
September  7. 1998. 

Comment  date:  October  27,  1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


7.  Tampa  Electric  Company 

(Docket  No.  ERee-«O-000| 

Take  notice  that  on  October  7, 1998, 
Tampa  Electric  Company  (Tampa 
Elecbic),  tendered  for  filing  a  service 
agreement  with  itself,  in  its  wholesale 
merchant  function,  for  firm  point-to- 
point  transmission  service  under  its 
open  access  transmission  tariff. 

Tampa  Electric  proposes  an  effective 
date  of  October  1, 1998,  for  the  service 
agreement,  and  therefore  requests 
waiver  of  the  Commission's  notice 
requirement. 

Copies  of  the  filing  have  been  served 
on  Tampa  Electric 's  wholesale  merchant 
department  and  the  Florida  Public 
Service  Commission. 

Comment  date:  October  27, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

•.  Washington  Water  Power  Company 

(Docket  No.  ER99-61-000I 

Take  notice  that  on  October  7, 1998. 
Washington  Water  Power  Company 
(WWP),  tendered  for  filing,  with  the 
Federal  Energy  Regulatory  Commission 
pursuant  to  18  CFR  Section  35.13, 
executed  Mutual  Netting  Agreements  for 
allowing  arrangements  of  amounts 
which  become  due  and  owing  to  one 
Party  to  be  set  off  against  amounts 
which  are  due  and  owing  to  the  other 
Party  with  Tractabel  Energy  Marketing. 
Inc.,  and  Enaerch  Energy  Services.  Inc. 

WWP  requests  waiver  of  the  prior 
notice  requirement  and  requests  an 
effective  date  of  October  1, 1998. 


(Docket  No.  ER9d-62-000l 

Take  notice  that  on  October  7. 1998. 
The  Washington  Water  Power  Company 
(WWP),  tendered  for  filing  with  the 
Federal  Energy  Regulatory  Commission 
executed  Service  Agreements  for  Short- 
Term  Firm  and  Non-Firm  Point-To- 
Point  Transmission  Service  under 
WWP's  Open  Access  Transmission 
Tariff— FERC  Electric  Tariff,  Volume 
No.  8,  with  British  Columbia  Hydro 
Power  Exchange  Corporation  and  the 
Qty  of  Seattle. 

WWP  requests  the  Service 
Agreements  be  given  respective  effective 
dates  of  September  11,  1998  and 
September  30, 1998. 

Comment  date:  October  27, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  New  York  State  Electric  ft  Gas 
Corporation 

(Docket  No.  ER99-63-000| 

Take  notice  that  on  October  7. 1998, 
New  York  State  Electric  &  Gas 
Corporation  (NYSEG).  tendered  for 
filing  pursuant  to  Section  205  of  the 
Federal  Energy  Regulatory 
Commission's  (FERC  or  Commission) 
Regulations,  a  request  for  modification 
of  a  February  3, 1982.  letter  agreement 
for  service  to  NYPA  to  reflect  a 
reduction  in  delivery  points  for  various 
municipal  agencies  within  NYSEG's 
service  territory. 

NYSEG  requests  the  modification  of 
the  delivery  points  to  be  effective 
retroactively  to  July  1,  1998. 

NYSEG  has  served  copies  of  the  filing 
on  NYPA. 

Comment  date:  October  27, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

11.  Bangor  Hydro-Electric  Company 

(Docket  No.  ER99-65-000] 

Take  notice  that  on  October  7, 1998, 
Bangor  Hydro-Electric  Company 
(Bangor  Hydro),  tendered  for  filing  a 
Rate  Schedule  for  Assignment  or 
Transfer  of  Transmission  Rights  (Rate 
Schedule).  The  Rate  Schedule  will 
allow  Bangor  Hydro  to  resell 
transmission  rights  in  accordance  with 
Order  Nos.  888  and  888-A. 

Copies  of  this  filing  were  served  on 
the  Maine  Public  Utilities  Commission 
and  Maine  Public  Advocate  Office. 

Comment  date:  October  27. 1998.  in 
accordance  mth  Standard  Paragraph  E 
at  the  end  of  this  notice. 


12.  Niagara  Mohawk  Power 
Corporation 

(Docket  No.  ER9»-B0-O00] 

Take  notice  that  on  October  8, 1998, 
Niagara  Mohawk  Power  Corporation 
(Niagara  Mohawk),  tendered  for  filing 
an  unsigned  pro  forma  Service 
Agreement  for  Niagara  Mohawk  Power 
Corporation's  Scheduling  and  Balancing 
Services  Tariff  for  Mimicipal 
Commission  of  Boonville.  This  Service 
Agreement  implements  the  terms  of  the 
proposed  Tariff,  which  would  establish 
a  system  of  economic  incentives 
designed  to  induce  users  of  Niagara 
Mohawk's  electric  transmission  system 
to  match  actual  deliveries  of  electricity 
to  delivery  schedules  provided  under 
Niagara  Mohawk's  Open  Access 
Transmission  Tariff  (OATT). 

A  copy  of  the  filing  was  served  upon 
Municipal  Commission  of  Boonville  and 
the  New  York  Public  Service 
Commission. 

Comment  date:  October  28.  1998.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

13.  Niagara  Mohawk  Power 
Corporation 

(Docket  No.  ER99-81-000I 

Take  notice  that  on  October  8, 1998, 
Niagara  Mohawk  Power  Corporation 
(Niagara  Mohawk),  tendered  for  filing 
an  unsigned  pro  forma  Service 
Agreement  for  Niagara  Mohawk  Power 
Corporation's  Scheduling  and  Balancing 
Services  Tariff  for  Village  of  Theresa 
Electric  System.  This  Swvice  Agreement 
implements  the  terms  of  the  proposed 
Tariff,  which  would  establish  a  system 
of  economic  incentives  designed  to 
induce  users  of  Niagara  Mohawk's 
electric  transmission  system  to  match 
actual  deliveries  of  electricity  to 
delivery  schedules  provided  under 
Niagara  Mohawk's  Open  Access 
Transmission  Tariff  (OATT). 

A  copy  of  the  filing  was  served  upion 
Village  of  Theresa  Electric  System  and 
the  New  York  Public  Service 
Commission. 

Comment  date:  October  28. 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

14.  Niagara  Mohawk  Powrer 
Corporation 

(Docket  No.  ER9»-«2-000] 

Take  notice  that  on  October  8, 1998, 
Niagara  Mohawk  Power  Corporation 
(Niagara  Mohawk),  tendered  for  filing 
an  unsigned  pro  forma  Service 
Agreement  for  Niagara  Mohawk  Power 
Corporation's  Scheduling  and  Balancing 
Services  Tariff  for  Village  of  Akron.  This 
Service  Agreement  implements  the 
terms  of  the  proposed  Tariff,  which 
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would  establish  a  system  of  economic 
incentives  designed  to  induce  users  of 
Niagara  Mohawk's  electric  transmission 
system  to  match  actual  deliveries  of 
electricity  to  delivery  schedules 
provided  under  Niagara  Mohawk's 
Open  Access  Transmission  Tariff 
(OATT). 

A  copy  of  the  filing  was  served  upon 
Village  of  Aknm  and  the  New  York 
Public  Service  Commission. 

Comment  date:  October  28, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

IS.  Niagara  Mohawk  Power 
CoqMiration 

(Docket  No.  ER99-83-0001 

Take  notice  that  on  October  8, 1998, 
Niagara  Mohawk  Power  Corporation 
(Niagara  Mohawk),  tendered  for  filing 
an  unsigned  pro  forma  Service 
Agreement  for  Niagara  Mdiawk  Power 
Corporation's  Schmluling  and  Balancing 
Services  Tariff  for  Virginia  Electric  & 
Power  Company.  This  Service 
Agreement  implements  the  terms  of  the 
proposed  Tariff,  which  would  establish 
a  system  of  economic  incentives 
designed  to  induce  users  of  Niagara 
Mohawk's  electric  transmission  system 
to  match  actucd  deliveries  of  electricity 
to  delivery  schedules  provided  under 
Niagara  Mohawk's  Op«n  Access 
Transmission  Tariff  (OATT). 

A  copy  of  the  filing  was  served  upon 
Virginia  Electric  &  Power  Company  and 
the  New  Yoik  Public  Service 
Commission. 

Comment  date:  October  28, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

16.  Niagara  Mohawk  Power 
Coqxtration 

(Docket  No.  ER99-84-0001 

Take  notice  that  on  October  8, 1998, 
Niagara  Mohawk  Power  Corporation 
(Niagara  Mohawk),  tendered  for  filing 
an  unsigned  pro  forma  Service 
Agreement  for  Niagara  Mohawk  Power 
Corporation's  Schmluling  and  Balancing 
Services  Tariff  for  DTE  Energy  Trading, 
Inc.  This  Service  Agreement 
implements  the  terms  of  the  proposed 
Tariff,  which  would  establish  a  system 
of  economic  incentives  designed  to 
induce  users  of  Niagara  Mohawk's 
electric  transmission  system  to  match 
actual  deliveries  of  electricity  to 
delivery  schedules  provided  under 
Niagara  Mohawk's  Open  Access 
Transmission  Tariff  (OATT). 

A  copy  of  the  filing  was  served  upon 
DTE  Energy  Trading.  Inc.,  and  the  New 
York  Public  Service  Commission. 

Comment  date:  October  28, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


17.  Niagara  Mohawk  Power 
Coiporation 

(Docket  No.  ER99-85-000) 

Take  notice  that  on  October  8. 1998, 
Niagara  Mohawk  Power  Corporation 
(Niagara  Mohawk),  tendered  for  filing 
an  unsigned  pro  forma  Service 
Agreement  for  Niagara  Mohawk  Power 
Corporation's  Schmluling  and  Balancing 
Services  Tariff  for  Allegheny  Electric 
Cooperative.  This  Service  Agreement 
implements  the  terms  of  the  proposed 
Tariff,  which  would  establish  a  system 
of  economic  incentives  designed  to 
induce  users  of  Niagara  Mohawk's 
electric  transmission  system  to  match 
actual  deliveries  of  electricity  to 
delivery  schedules  provided  under 
Niagara  Mohawk's  Open  Access 
Transmission  Tariff  (OATT). 

A  copy  of  the  filing  was  served  upon 
Allegheny  Electric  Cooperative  and  the 
New  York  PubUc  Service  Commission. 

Comment  date:  October  28, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

IS.  Niagara  Mohawk  Power 
Corporation 

(Docket  No.  ER9»-86-000l 

Take  notice  that  on  October  8, 1998, 
Niagara  Mohawk  Power  Corporation, 
tendered  for  filing  an  unsigned  pro 
forma  Service  Agreement  for  Niagara 
Mohawk  Power  Corporation's 
Scheduling  and  Balancing  Services 
Tariff  for  AIG  Trading  Corp.  This 
Service  Agreement  implements  the 
terms  of  the  proposed  Tariff,  which 
would  establish  a  system  of  economic 
incentives  designed  to  induce  users  of 
Niagara  Mohawk's  electric  transmission 
system  to  match  actual  deliveries  of 
electricity  to  delivery  schedules 
provided  under  Niagara  Mohawk's 
Open  Access  Transmission  Tariff 
(OATT). 

A  copy  of  the  filing  was  served  upon 
AIG  Trading  Corp.  and  the  New  York 
Public  Service  Commission. 

Comment  date:  October  28, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

19.  Niagara  Mohawk  Power 
Corporation 

(Docket  No.  ER99-e7-000l 

Take  notice  that  on  October  8, 1998. 
Niagara  Mohawk  Power  Corporation 
(Niagara  Mohawk),  tendered  for  filing 
an  unsigned  pro  forma  Service 
Agreement  for  Niagara  Mohawk  Power 
Corporation's  Scheduling  and  Balancing 
Services  Tariff  for  National  Fuel 
Resources.  This  Service  Agreement 
implements  the  terms  of  the  proposed 
Tariff,  which  would  establish  a  system 
of  economic  incentives  designed  to 


induce  users  of  Niagara  Mohavrk's 
electric  transmission  system  to  match 
actual  deliveries  of  electricity  to 
delivery  schedules  provided  imder 
Niagara  Mohawk's  Open  Access 
Transmission  Tariff  (OATT). 

A  copy  of  the  filing  was  served  upon 
National  Fuel  Resources  and  the  New 
York  PubUc  Service  Commission. 

Comment  date:  October  28, 1998,  in 
accordance  mth  Standard  Paragraf^  E 
at  the  end  of  this  notice. 

20.  Nii^ara  Mohawk  Power 


(Docket  No.  ER9»-e&-000l 

Take  notice  that  on  October  8, 1998, 
Niagara  Mohawk  Power  Corpontian 
(Niagara  Mcdiav^),  tendered  for  filing 
an  unsigned  pro  forma  Service 
Agreement  for  Niagara  Mohawk  Power 
Cnporation's  Scheduling  and  Balancing 
Services  Tariff  for  Pacificorp  Power 
Marketing.  Inc.  This  Service  Agreement 
implements  the  terms  of  the  proposed 
Tariff,  vrhich  would  establish  a  s)rstem 
of  econcHnic  incentives  designed  to 
induce  users  of  Niagara  Mohawk's 
electric  transmission  system  to  match 
actiial  deliveries  of  electricity  to 
deUvery  schedules  provided  under 
Niagua  Mc^wk's  Open  Access 
Transmission  Tariff  (OATT). 

A  copy  of  the  filing  was  served  upon 
Padficorp  Power  Marketing,  Inc.  and 
the  New  York  Public  Service 
Cunmissioo. 

Comment  date:  October  28, 1998.  in 
accordance  «vith  Standard  Paragraph  E 
at  the  end  of  this  notice. 


21.  Nij^ara  Mohawk  1 
Coqporatieo 

(Docket  Na  ER9»-a6-4)00l 

Take  notice  that  on  October  8, 1998. 
Niagara  Mohawk  Power  Corpontian 
(Niagara  Mohawk),  tendered  for  filing 
an  unsigned  pro  forma  Service 
Agreement  for  Niagara  Mohawk  Power 
Corporation's  Scheduling  and  Balancing 
Services  Tariff  for  Aquila  Power 
Corporation.  This  Service  Agreement 
implements  the  terms  of  the  proposed 
Tariff,  which  would  establish  a  system 
of  economic  incentives  designed  to 
induce  users  of  Niagara  MohJswk's 
electric  transmission  system  to  match 
actual  deliveries  of  electricity  to 
delivery  schedules  provided  under 
Niagara  Mohawk's  Open  Access 
Transmission  Tariff  (OATT). 

A  copy  of  the  filing  was  served  upon 
Aquila  Power  Corporation  and  the  New 
York  Public  Service  Commission. 

Comment  date:  October  28, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  nodoe. 
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22.  Ni^wa  Mohawk 


(Dockat  Na  ERM-97-OOOl 

Take  notice  that  on  October  8. 1908. 
Niagara  Mohawk  Power  Corporation 
(Niagua  Mohawk),  tendered  for  filing 
an  unsigned  pro  forma  Service 
Agreement  for  Niagara  Mohawk  Power 
Corporation's  Scheduling  and  Balancing 
Services  Tariff  for  Central  Hudson 
Enterprises  Corp.  This  Service 
Agreement  implements  the  terms  of  the 
proposed  Tariff,  which  would  establish 
a  system  of  economic  incentives 
designed  to  induce  users  of  Niagara 
Mohawk's  electric  transmission  system 
to  match  actual  deliveries  of  electricity 
to  deUvery  schedules  provided  under 
Niagara  Mohawk's  Open  Access 
Transmission  Tariff  (OATT). 

A  copy  of  the  filing  was  served  upon 
Central  Hudson  Enterprises  Corp.  and 
the  New  York  Public  Service 
Commission. 

Comment  date:  October  28, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

23.  Niagara  Mohawk  Power 
Coqioration 

(Dockat  Na  ER99-M-0001 

Take  notice  that  on  October  8, 1998. 
Niagara  Mohawk  Power  Corporation 
(Niagara  Mohawk),  tendered  for  filing 
an  unsigned  pro  forma  Service 
Agreement  for  Niagara  Mohawk  Power 
Corptvation's  Scheduling  and  Balancing 
Services  Tariff  for  Ohio  Edison 
Company.  This  Service  Agreement 
implements  the  terms  of  the  proposed 
Tariff,  which  would  establish  a  system 
of  economic  incentives  designed  to 
induce  usera  of  Niagara  Mohawk's 
electric  transmission  system  to  match 
actual  deliveries  of  electricity  to 
delivery  schedules  provided  under 
Niagara  Mohawk's  Open  Access 
Transmission  Tariff  (OATT). 

A  copy  of  the  filing  was  served  upon 
Ohio  Edison  Company  and  the  New 
York  Public  Service  Commission. 

Comment  date:  October  28, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

24.  Niagara  Mohawk  Power 
CoqMiratioa 

iDocket  No.  ER9»-0»-000| 

Take  notice  that  on  October  8, 1998, 
Niagara  Mohawk  Power  Corporation 
(Niagara  Mohawk),  tendered  for  filing 
an  unsigned  pro  forma  Service 
Agreement  for  Niagara  Mohawk  Power 
Corporation's  Scheduling  and  Balancing 
Services  Tariff  for  Energy  Transfer 
Group,  LLC  This  Service  Agreement 
implements  the  terms  of  the  proposed 
Tariff,  which  would  establish  a  system 


of  economic  incentives  designed  to 
induce  usen  of  Niagara  Mohaifi4's 
electric  transmission  system  to  match 
actual  deliveries  of  electricity  to 
delivery  schedules  provided  under 
Niagara  Mohawk's  Open  Access 
Tiansmission  Tariff  (OATT). 

A  copy  of  the  filing  was  served  upon 
Energy  Transfer  Group.  LLC  and  the 
New  York  Public  Service  Commission. 

Coininent  date:  October  28. 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

25.  Ni^ara  Mohawk  Power 
Gorporatka 

(Dockat  No.  ER99-10O-00OI 

Take  notice  that  on  October  8, 1998, 
Niagara  Mc^wk  Power  Corporation 
(Niagara  Mohawk),  tendered  for  filing 
an  unsigned  pro  forma  Service 
Agreement  for  Niagara  M<^wk  Power 
Corporation's  Scheduling  and  R«l»Tiring 
Services  Tariff  for  Western  Power 
Services.  This  Service  Agreement 
implements  the  terms  of  the  propoeed 
Tariff,  which  would  establish  a  system 
of  economic  incentives  designed  to 
induce  usere  of  Niagara  Mohawk's 
electric  transmission  system  to  match 
actual  deliveries  of  electricity  to 
delivery  schedules  provided  under 
Niagara  Mohawk's  Open  Access 
Transmission  Tariff  (OATT). 

A  copy  of  the  filing  was  served  upon 
Western  Power  Services  and  the  New 
York  Public  Service  Commission. 

Comment  date:  October  28, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

28.  Niagara  Mohawk  Power 
Corporatiao 

(Docket  No.  ER90-101-000I 

Take  notice  that  on  October  8, 1998. 
Niagara  Mohawk  Power  Corporation 
(Niagara  Mohawk),  tendered  for  filing 
an  unsigned  pro  forma  Service 
Agreement  for  Niagara  Mohawk  Power 
Corporation's  Scheduling  and  Balancing 
Services  Tariff  for  NP  Energy.  This 
Service  Agreement  implements  the 
terms  of  the  proposed  Tariff,  which 
would  establish  a  system  of  economic 
incentives  designed  to  induce  usere  of 
Niagara  Mohawk's  electric  transmission 
system  to  match  actual  deliveries  of 
electricity  to  delivery  schedules 
provided  under  Niagara  Mohawk's 
Open  Access  Transmission  Tariff 
(OATT). 

A  copy  of  the  filing  was  served  upon 
NP  Energy  and  the  New  York  Public 
Service  Commission. 

Comment  date:  October  28, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


27.  Niagara  Mohawk 


(Docket  Na  BR9»-1 11-0001 

Take  notice  that  on  October  8, 1998, 
Niagara  Mohawk  Power  Coiponti<» 
(Niagara  Mohawk),  tendered  for  filing 
an  unsigned  pro  forma  Service 
Agreement  for  Niagara  Mohawk  Power 
Corporation's  Scheduling  and  Balancing 
Services  Tariff  for  Orange  k  Rockland 
Utilities,  Inc.  This  Service  Agreement 
implements  the  terms  of  the  proposed 
Tariff,  which  would  establish  a  system 
of  economic  incentives  designed  to 
induce  usen  of  Niagara  Mohawk's 
electric  transmission  system  to  matdi 
actual  deliveries  of  electricity  to 
delivery  schedules  provided  under 
Niagara  Mohawk's  Open  Access 
Transmission  Tariff  (OATT). 

A  copy  of  the  filing  was  served  upon 
Orange  k  Roddand  Utilities.  Inc..  and 
the  New  York  Public  Service 
Commission. 

Comment  date:  October  28, 1998,  in 
accordance  «dth  Standard  Paragraph  E 
at  the  end  of  this  notice. 

28.  Niagara  Mohawk  Power 
Corporatioii 

(Dockat  No.  ER8»-1 12-0001 

Take  notice  that  on  October  8, 1998, 
Niagara  Mohawk  Power  Corporation 
(Niagara  Mohawk),  tendered  for  filing 
an  unsigned  pro  forma  Service 
Agreement  for  Niagara  Mohawk  Potver 
Corporation's  Scheduling  and  Balancing 
Services  Tariff  for  Pennsylvania  Power 
k  Light.  Inc.  This  Service  Agreonent 
implements  the  terms  of  the  proposed 
Tariff,  which  would  establish  a  system 
of  economic  incentives  designed  to 
induce  usere  of  Niagara  Mc^wk's 
electric  transmission  system  to  match 
actual  deliveries  of  electricity  to 
delivery  schedules  provided  under 
Niagara  Mohawk's  Open  Access 
Transmission  Tariff  (OATT). 

A  copy  of  the  filing  was  served  upon 
Pennsylvania  Poww  k  Light,  Inc.,  and 
the  New  York  PubUc  Service 
Conunission. 

Comment  date:  October  28, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

29.  Niegara  Mohawk  Power 
Corporation 

(Docket  No.  ER99-1 13-000) 

Take  notice  that  on  October  8, 1998. 
Niagara  Mohawk  Power  Corporation 
(Niagara  Mohawk),  tendered  for  filing 
an  unsigned  pro  forma  Service 
Agreement  for  Niagara  Mohawk  Power 
Corporation's  Scheduling  and  Balancing 
Services  Tariff  for  Wisconsin  Electric 
Power  Company.  This  Service 
Agreement  implements  the  terms  of  the 


Federal  Ragi«ter/Vol.  63.  No.  203 /Wednesday.  October  21.  1998 /Notices 


56173 


proposed  Tariff,  which  woiild  establish 
a  system  of  economic  incentives 
designed  to  induce  usere  of  Niagara 
Mohawk's  electric  transmission  system 
to  match  actual  deliveries  of  electricity 
to  delivery  schedules  provided  under 
Niagara  Mohawk's  Open  Access 
Transmission  Tariff  (OATT). 

A  copy  of  the  filing  was  served  upon 
Wisconsin  Electric  Power  Company  and 
the  New  York  Public  Service 
Commission. 

Comment  date:  October  28. 1998.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

30.  Niagara  Mohawk  Power 
Corporatkm 

(Docket  No.  ER9»-114-000| 

Take  notice  that  on  October  8, 1998, 
Niagara  Mohawk  Power  Corporation 
(Niagara  Mdiawk),  tendered  for  filing 
an  unsigned  pro  forma  Service 
Agreement  for  Niagara  Mohawk  Power 
Corporaticm's  Scheduling  and  Balancing 
Services  Tariff  for  Village  of  Frankfort 
This  Service  Agreement  implements  the 
terms  of  the  proposed  Tariff,  which 
would  establish  a  system  of  economic 
incentives  designed  to  induce  usen  of 
Niagara  Mohawk's  electric  transmission 
system  to  match  actual  deliveries  of 
electricity  to  delivery  schedules 
provided  under  Niagara  Mohawic's 
Open  Access  Transmission  Tariff 
(OATT). 

A  copy  of  the  filing  was  served  upon 
Village  of  Frankfort  Electric  System  and 
the  New  Yoik  Public  Service 
Commissicm. 

Comment  date:  October  28, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

31.  Niagara  Mohawdc  Power 
Corporatimi 

(Docket  No.  ER99-115-000) 

Take  notice  that  on  October  8, 1998, 
Niagara  Mohawk  Power  Corporation 
(Niagara  Mohawk),  tendered  for  filing 
an  unsigned  pro  forma  Service 
Agreranent  for  Niagara  Mohawk  Power 
Corporation's  Scheduling  and  Balancing 
Services  Tariff  for  New  Yorit  Power 
Authority.  This  Service  Agreement 
implements  the  terms  of  the  proposed 
Tariff,  which  would  establish  a  system 
of  economic  incentives  designed  to 
induce  usere  of  Niagara  Mohawk's 
electric  transmission  sjrstem  to  match 
actual  deliveries  of  electricity  to 
delivery  schedules  provided  under 
Niagara  Mohawk's  Open  Access 
Transmission  Tariff  (OATT). 

A  copy  of  the  filing  was  served  upon 
New  Yoric  Power  Authority  and  the  New 
Yorii  Pid>lic  Service  Commission. 


Comment  date:  October  28. 1998.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

32.  Niagara  Mohandc  Power 
Corporatian 

(Dockat  No.  ER99-116-000] 

Take  notice  that  on  October  8, 1998, 
Niagara  Mohawk  Power  Qvporaticm 
(Niagara  Mohawk),  tendered  for  filing 
an  unsigned  pro  forma  Service 
Agreement  for  Niagara  M(^wk  Power 
Corporation's  Scheduling  and  Balancing 
Services  Tariff  for  Williams  Energy 
Services  Company.  This  Service 
Agreement  implements  the  terms  of  the 
proposed  Tariff,  which  would  establish 
a  system  of  econcxnic  incentives 
designed  to  induce  usere  of  Niagara 
Mdiawk's  electric  transmission  system 
to  match  actual  deliveries  of  elec^dty 
to  delivery  schedules  provided  under 
Niagara  Mohawk's  Open  Access 
Transmission  Tariff  (OATT). 

A  copy  of  the  filing  was  saved  upon 
Williams  Energy  Services  Company  and 
the  New  York  Public  Service 
Commission. 

Comment  date:  October  28. 1998.  in 
accordance  %vith  Standard  Paragraph  E 
at  the  end  of  this  notice. 

33.  hn^ara  Miriiafvk  Vmnr 

Corporation 

(Dockat  No.  ER99-117-000| 

Take  notice  that  cm  October  8. 1998. 
Niagara  Mohawk  Power  Cnporation 
(Niagara  Mdiawk).  tendered  for  filing 
an  imsigned  pro  forma  Sovice 
Agreement  for  Niagara  Mohawk  Power 
Corporation's  Scheduling  and  Balancing 
Sovices  Tariff  for  Energentix.  Inc.  This 
Service  Agreement  implements  the 
terms  of  the  proposed  Tariff,  which 
would  establish  a  system  of  economic 
incentives  designed  to  induce  usen  of 
Niagara  Moha%vk's  electric  transmission 
system  to  match  actual  deliveries  of 
electricity  to  delivery  schedules 
provided  tmder  Niagara  Mohawk's 
Open  Access  Transmission  Tariff 
(OATT). 

A  copy  of  the  filing  was  served  upon 
Energentix.  Inc.  and  the  New  Y<nk 
Public  Service  Commission. 

Comment  date:  October  28, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

^4.  Niagara  Mohawk  Power 
Corporation 

(Dockat  Na  ER99-118-0001 

Take  notice  that  on  October  8, 1998, 
Niagara  Mohawk  Power  Corporation 
(Niagara  Mohawk),  tendered  for  filing 
an  unsigned  pro  forma  Service 
Agreement  for  Niagara  Mdiawii  Power 
Corporation's  Scheduling  and  Balancing 


Services  Tariff  for  Dayton  Power  k  Light 
Company.  This  Service  Agreement 
implements  the  terms  of  ue  propoeed 
Tariff,  which  would  establish  a  system 
of  economic  incentives  designed  to 
induce  usere  of  Niagara  Mohawk's 
electric  transmission  system  to  match 
actual  deUveries  of  electricity  to 
deUvery  schedules  provided  undw 
Niagara  Mdiaidc's  Open  Access 
Transmission  Tariff  (OATT). 

A  copy  of  the  filing  was  served  upon 
Dajrton  Po%rer  k  Li^t  Company  and  the 
New  YaA  Public  Service  Commission. 

Comment  date:  October  28, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


35.  Niagara  Mohawk  1 

Cocporation 

(Dockat  Na  ER99-119-000I 

Take  notice  that  on  October  8, 1998, 

Niagara  Mohawk  Power  Corporation 

(Niagara  Mohawk),  tendered  far  filing 

an  unsigned  pro  forma  Service 

Agreement  for  Niagara  Mohawk  Power 

Corporation's  Scheduling  and  Be  lancing 

Services  Tariff  for  Coral  Power,  L.L.C 

This  Sovioe  Agreement  implunents  the 

twms  of  the  proposed  Tariff,  which 

would  establish  a  system  of  economic 

incentives  designed  to  induce  usen  of 

Niagara  Mdiawk's  electric  transmission 

system  to  match  actual  deUveries  of 

electricity  to  delivery  schedules 

provided  under  Niagara  Mohawk's 

Open  Access  Transmission  Tariff 

(OATT). 
A  copy  of  the  filing  was  served  upon 

Coral  Power,  L.L.C.  and  the  New  York 
Public  Sovice  Commissian. 

OMmneirt  date:  October  28, 1998,  in 
acoordanoe  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


3ft.  Niagara  Mohawk  1 

CosporatieB 

(Dockat  Na  ER99-120-0001 

Take  notice  that  cm  October  8. 1998. 
Niagara  Mobawdi  Powrer  Corporation 
(Niagara  Mohawk),  tendered  fiw  filing 
an  unsigned  pro  fcnma  Service 
Agreement  fm  Niagara  Mohawdn  Powm 
Corporation's  Scheduling  and  Balancing 
Services  Tariff  for  Wheeled  Electric 
Power  Company.  This  Service 
Agreement  implements  the  terms  of  the 
proposed  Tariff,  which  would  establish 
a  system  of  economic  incentives 
designed  to  induce  usere  of  Niagara 
Mohawk's  electric  transmission  system 
to  match  actual  deliveries  of  electiidty 
to  delivery  schedules  provided  under 
Niagara  Mohawk's  Open  Access 
Transmission  Tariff  (OATT). 

A  copy  of  the  filing  was  served  upcm 
Wheeled  Electric  Poiver  Company  and 
the  New  York  Public  Service 
Commission. 
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Coaunent  data:  October  28. 1996.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

37.  Niagara  Mohawk  Power 
Coqporation 

(Docket  No.  ER9»-121-4WO| 

Take  notice  that  on  October  8, 1998. 
Niagara  Mohawk  Power  Corporation 
(Niagara  Mohawk),  tendered  for  filing 
an  unsigned  pro  forma  Service 
Agreement  for  Niagara  Mohawk  Power 
Corporation's  Scheduling  and  Balancing 
^rvices  Tariff  for  North  American 
Energy.  Inc.  This  Service  Agreement 
implements  the  terms  of  the  proposed 
Tariff,  which  would  establish  a  system 
of  economic  incentives  designed  to 
induce  users  of  Niagara  Mohawk's 
electric  transmission  system  to  match 
actual  deliveries  of  electricity  to 
delivery  schedules  provided  under 
Niagara  Mohawk's  Open  Access 
Transmission  Tariff  (OATT). 

A  copy  of  the  filing  was  served  upon 
North  American  Energy.  Inc..  and  the 
New  York  Public  Service  Commission. 

Comment  date:  October  28. 1998.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraphs 

E.  Any  person  desiring  to  be  heard  (w 
to  protest  said  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E..  Washington,  D.C. 
20426,  in  accordance  %vith  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
the  comment  date.  Protests  will  be 
considered  by  the  Commission  in 
detennining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  these  filings  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
David  P. 


Secretoty. 

(PR  Doc.  M-28205  Filed  1&-20-98:  8:45  am] 
oooKsnr-si-a 


DEPARTMENT  OF  ENERGY 
Fwltral  EiMrgy  RtguMory 

tDoekst  No.  EIIM-146-OOOi  at  aL] 

Nmqm  Moltflwk  PowMf  Covpofsllofi,  at 
■L;  Etodrtc  Rale  and  Ooiporala 
RaguMlon  nilngs 

October  IS,  1998. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Niagara  Mohawk  Power  CorporatioB 

(Docket  Na  ER99-146-000) 

Take  notice  that  on  October  8. 1998. 
Niagara  Mohawk  Power  Corporation 
(Niagara  Mohawk),  tendered  for  filing 
an  uiuigned  pro  forma  Service 
Agreement  for  Niagara  Mcdiawk  Power 
Corporation's  Scheduling  and  Balancing 
Services  Tariff  for  Tracti^l  Energy 
Marketing.  Inc.  This  Service  Agreement 
implements  the  terms  of  the  proposed 
Tariff,  which  would  establish  a  system 
of  economic  incentives  designed  to 
induce  users  of  Niagara  Mc^wk's 
electric  transmission  system  to  match 
actual  deliveries  of  electricity  to 
delivery  schedules  provided  under 
Niagara  Mohawk's  Open  Access 
Transmission  Tariff  (OATT). 

A  copy  of  the  filing  iwas  served  upon 
Tractabel  Energy  Maiketing,  Inc..  and 
the  New  York  Public  Service 
Commission. 

Comment  date:  October  28. 1996.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  Niagara  Mohawk  Power  CoqMwatkMi 

(Docket  No.  ER99-147-0001 

Take  notice  that  on  October  8, 1998, 
Niagara  Mohawk  Power  Corporation 
(Niagara  Mohawk),  tendered  for  filing 
an  unsigned  pro  forma  Service 
Agreement  for  Niagara  Mohawk  Power 
Corporation's  Scheduling  and  Balancing 
Services  Tariff  for  Statoil  Energy 
Trading.  Inc.  This  Service  Agreement 
implements  the  teims  of  the  proposed 
Tariff,  which  would  establish  a  system 
of  economic  incentives  designed  to 
induce  users  of  Niagara  Mohawk's 
electric  transmission  system  to  match 
actiial  deliveries  of  electricity  to 
delivery  schedules  provided  under 
Niagara  Mohawk's  Open  Access 
Transmission  Tariff  (OATT). 

A  copy  of  the  filing  was  served  upon 
Statoil  Energy  Trading.  Inc..  and  the 
New  York  Public  Service  Commission. 

Comment  date:  October  28. 1998.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


CorporatioD 


3.  Niagara  Mohawk] 

(Docket  No.  ER99-14»-000l 

Take  notice  that  on  October  8. 1998. 
Niagara  Moha%id  Powm  Corporation 
(Niagara  Mohawk),  tendered  fw  filing 
an  unsigned  pro  fcnma  Service 
Agreement  for  Niagara  Mc^wk  Power 
Corporation's  Scheduling  and  Balancing 
Services  Tariff  for  Southern  Energy 
Thiding  k  Marketing.  This  Service 
Agreement  implements  the  terms  of  the 
proposed  Tariff,  which  would  establish 
a  system  of  economic  incentives 
designed  to  induce  users  of  Niagara 
Mohawk's  electric  transmission  syston 
to  match  actual  deliveries  of  electricity 
to  delivery  schedules  provided  under 
Niagara  Mohawk's  Op«n  Access 
lYansmission  Tariff  (OATT). 

A  copy  of  the  filing  wras  served  upon 
Southern  Eneigy  Trading  ft  Marketing 
and  the  New  Yoric  Public  Service 
Commission. 

Comment  date:  October  28. 1998.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


4.  Niagara  Mohawk  Power  Cocporation 

(Docket  No.  ER99-149-000I 

Take  notice  that  on  October  8. 1998. 
Niagara  Mohawk  Poorer  Corporation 
(Niagara  Mohawk),  tendered  for  filing 
an  imsigned  pro  forma  Service 
Agreement  for  Niagara  Mohawk  Power 
Corporation's  Scheduling  and  Balancing 
Services  Tariff  for  Villa^  of  Springville. 
This  Service  Agreement  implements  the 
terms  of  the  proposed  Tariff,  which 
would  establish  a  system  of  economic 
incentives  designed  to  induce  users  of 
Niagara  Mohawk's  electric  transmission 
system  to  match  actual  deliveries  of 
electricity  to  delivery  schedules 
provided  .under  Niagara  Mohawk's 
Open  Access  Transmission  Tariff 
(OATT). 

A  copy  of  the  filing  was  served  upon 
Village  of  Springville  and  the  New  Yori^ 
Public  Service  Commission. 

Comment  date:  August  28, 1998.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  Niagara  Mohawk  Power  Corporation 

(Docket  No.  ER99-1 50-000) 

Take  notice  that  on  October  8. 1998. 
Niagara  Mohawk  Power  Corporation 
(Niagara  Mohawk),  tendered  for  filing 
an  unsigned  pro  forma  Service 
Agreement  for  Niagara  Mohawk  Power 
Corporation's  Scheduling  and  Balancing 
Services  Tariff  for  Total  Energy,  Inc. 
This  Service  Agreement  implements  the 
terms  of  the  proposed  Tariff,  which 
would  establish  a  system  of  economic 
incentives  designed  to  induce  usere  of 
Niagara  Mohawk's  electric  transmission 
system  to  match  actual  deliveries  of 
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electricity  to  delivery  sdiedules 
provided  under  Niagara  Mohawk's 
Open  Access  Transmission  Tariff 
(OATT). 

A  copy  of  the  filing  was  served  upon 
Total  Energy.  Inc..  and  the  New  York 
Public  Service  Commission. 

Comment  date:  October  28, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  Niagara  Mohawk  Power  Corporation 

(Docket  No.  ER99-151-000] 

Take  notice  that  on  October  8. 1998, 
Niagara  Mohawk  Power  Corporation 
(Niagara  Mohawk),  tendered  for  filing 
an  unsigned  pro  forma  Service 
Agzeonent  for  Niagara  Mohawk  Power 
Corporation's  Scheduling  and  Balancing 
Services  Tariff  for  The  Power  Company 
of  America,  L.P.  This  Service  Agreement 
implements  the  tenns  of  the  proposed 
Tariff,  which  would  establish  a  system 
of  economic  incentives  designed  to 
induce  usera  of  Niagara  Mohawk's 
electric  transmission  system  to  match 
acttul  delivwies  of  electricity  to 
delivery  schedules  provided  imder 
Niagara  Mohawk's  Open  Access 
Transmission  Tariff  (OATT). 

A  copy  of  the  filing  was  served  upon 
The  Power  Company  of  America.  LJ*., 
and  the  New  Yoric  Public  Service 
Commissicm. 

Comment  date:  October  28. 1998.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  Niagara  Mohawk  Power  Corporation 

(Docket  No.  ER99-1S2-000| 

Take  notice  that  on  October  8. 1998. 
Niagara  Mohawk  Power  Corporation 
(Niagara  Mc^wk).  tendered  fm  filing 
an  unsigned  pro  forma  Service 
Agreement  fat  Niagara  Mohawk  Power 
Corp<»ation's  Scheduling  and  Balancing 
Services  Tariff  for  Village  of  UtUe 
Valley.  This  Service  Agreement 
implements  the  terms  of  the  proposed 
Tariff,  which  would  establish  a  system 
of  economic  incentives  designed  to 
induce  usere  of  Niagara  Mdbuawk's 
electric  transmission  system  to  match 
actual  deliveries  of  electricity  to 
deUvery  schedules  provided  under 
Niagara  Mohawk's  Open  Access 
Transmission  Tariff  (OATT). 

A  copy  of  the  filing  was  served  upon 
Village  of  Little  Valley  and  the  New 
Yoric  Public  Service  Commission. 

Comment  date:  October  28, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  Niagara  Mohawk  Power  Corporation 

(Docket  No.  ER99-153-0001 

Take  notice  that  on  October  8. 1998. 
Niagara  Mohawk  Power  Corporation 


(Niagara  Moha%idc).  tendered  for  filing 
an  unsigned  pro  forma  Service 
Agreement  for  Niagara  Mohawk  Power 
Corporation's  Schmluling  and  Balancing 
Services  Tariff  for  Village  of  Moha%vk. 
This  Service  Agreement  implements  the 
terms  of  the  proposed  Tariff,  which 
would  establish  a  system  of  economic 
incentives  designed  to  induce  usere  of 
Niagara  Mohawk's  electric  transmission 
system  to  match  actual  deliveries  of 
electricity  to  delivery  schedides 
provided  imder  Niagara  Mohawk's 
Open  Access  Transmission  Tariff 
(OATT). 

A  copy  of  the  filing  was  s«ved  upon 
Village  of  Mohawk  and  the  New  Ytnk 
Public  Service  Commission. 

Comment  date:  October  28. 1998.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

9.  Niagara  Mohawdc  Power  Corporatkin 

(Docket  No.  ER9»-154-000| 

Take  notice  that  on  October  8. 1998. 
Niagara  Mohawdc  Power  Corporation 
(Niagara  Mc^vii).  tendered  for  filing 
an  unsigned  pro  forma  Service 
Agreement  tot  Niagara  Mohawk  Power 
Corporation's  Scheduling  and  Balancing 
Services  Tariff  for  Village  of 
Philadelphia.  This  Service  Agreonent 
implements  the  tnms  of  the  proposed 
Tariff,  which  would  establish  a  system 
of  economic  incentives  designed  to 
induce  usere  of  Niagara  Mohave's 
electric  transmission  system  to  match 
actual  deliveries  of  electricity  to 
delivery  schedules  provided  under 
Niagara  Mohawk's  Open  Access 
Transmission  Tariff  (OATT). 

A  copy  of  the  filing  was  served  upon 
Village  of  nuladelphia  and  the  New 
Yorii  Public  Service  Commission. 

Comment  date:  October  28. 1998.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  Niagara  Mohawk  Power 
CoiporaiiaB 

(Docket  Na  ER99-1S5-000) 

Take  notice  that  on  October  8, 1998, 
Niagara  Mohawk  Power  Corporaticm 
(Niagara  Mohawk),  tendered  for  filing 
an  unsigned  pro  forma  Setvioe 
Agreement  for  Niagara  Mohawk  Power 
Corporation's  Scheduling  and  Balancing 
Services  Tariff  for  Village  of 
Richmondville.  This  Service  Agreonent 
implements  the  terms  of  the  proposed 
Tariff.  %^ch  would  establish  a  system 
of  economic  incentives  designed  to 
induce  usere  of  Niagara  Mohawdc's 
electric  transmission  system  to  match 
actual  deliveries  of  electricity  to 
delivery  schedules  provided  tmder 
Niagara  Mohave's  Open  Access 
Transmission  Tariff  (OATT). 


A  copy  of  the  filing  was  served  upon 
Village  of  Richmondiville  and  the  New 
York  Public  Service  Commission. 

Comment  date:  October  28. 1998.  in 
aoondanoe  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

11.  Niagara  Mohawk  Power  Corporation 

(Docket  No.  ER99-156-000] 

Take  notice  that  on  October  8. 1998. 
Niagara  Mohawk  Power  Corporation, 
tendered  for  filing  an  unsigned  pro 
foima  Service  Agreement  for  Niagara 
Mohawk  Power  Corporation's 
Sdieduling  and  Balancing  Sendees 
Tariff  for  Village  of  Skaneateles.  This 
Service  Agreonent  implements  the 
terms  of  the  proposed  Tariff,  whidi 
wfould  establish  a  system  of  economic 
incentives  designed  to  induce  users  of 
Niagara  Mohave's  electric  transmission 
S3rstem  to  match  actual  deliveries  of 
electricity  to  delivery  sdiedules 
provided  under  Niagua  Moha%vk's 
Open  Access  Transmission  Tariff 

(OATT). 

A  copy  of  the  filing  was  served  upon 
Village  of  Skaneateles  and  the  New  York 
Public  Service  Commissioa. 

Comment  date:  Octobo  28. 1998.  in 
acoordanoe  with  Standard  Pangraph  E 
at  the  end  of  this  notice. 

12.Ni^ara 


(Dodwt  Na  ER9»-lS7-000)  . 

Take  notice  that  on  October  8. 1998. 
Niagara  Moha«idL  Power  Corporation 
(Ni^an  Mohawrk).  tendered  for  filing 
an  unsigned  pro  fonna  Service 
Agreement  tot  Niagara  Mt^wk  Power 
Cocporation's  Sdieduling  and  Balancing 
Services  Tariff  for  Vill^e  of  HoUey. 
This  Service  Agreemant  inmlements  the 
terms  of  the  proposed  Tariff,  wdiidi 
would  establish  a  system  of  economic 
incentives  designed  to  induce  usere  of 
Niagara  Mc^wdc's  electric  transmisaion 
aystem  to  matdi  actual  deliveries  of 
electridty  to  delivery  schedules 
provided  under  Niagua  Mohawk's 
Open  Access  Transmission  Tariff 
(OATT). 

A  copy  of  the  filing  was  served  up(»i 
Village  of  HoUey  and  the  New  York 
Public  Service  Commission. 

Comment  date:  October  28. 1998.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


13.  ra^ara  Mohawk  1 

CorporatkM 

(Docket  No.  ER99-158-000) 

Take  notice  that  ran  October  8, 1998. 
Niagara  Mohawk  Power  Coqwration 
(Niagua  Moha%idL).  tendered  tor  filing 
an  unsigned  pro  fonna  Service 
Agreement  for  Niagara  Mohawk  Power 
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Corporation's  Scheduling  and  Bakncing 
Services  Tariff  for  Village  of  lllion.  This 
Service  Agreement  implements  the 
terms  of  the  proposed  Tariff,  which 
would  establish  a  system  of  economic 
incentives  designed  to  induce  users  of 
Niagara  Mohawk's  electric  transmission 
system  to  match  actual  deliveries  of 
electricity  to  delivery  schedules 
provided  under  Niagara  Mohawk's 
Open  Access  Transmission  Tariff 
(OATT). 

A  copy  of  the  filing  was  served  upon 
Village  of  lllion  and  the  New  York 
Public  Service  Commission. 

Comment  date:  October  28, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

14.  Dnquaane  Light  Conpany 

(Docket  No.  ER99-1 59-0001 

Take  notice  that  on  October  9, 1998. 
Duquesne  Light  Company  (Duquesne), 
tendered  for  filing  imder  Duquesne's 
maiket-based  rate  tariff,  executed 
Service  Agreements  with  The  Dayton 
Power  and  Light  Company,  PECO 
Energy  Company — Power  Team,  PPAL, 
Inc.  (Pennsylvania  Power  &  Light 
Company,  Inc.).  and  Viiginia  Electric 
and  Power  Company  (Customen). 

Duquesne  has  requested  the 
Commission  waive  its  notice 
requirements  to  allow  the  Service 
A^eements  to  become  effective  as  of 
August  24, 1998. 

Copies  of  this  filing  %vera  served  upon 
Customers. 

Comment  date:  October  29, 1998.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

15.  Northam  States  Power  Company 
(Minnesota)  Northern  States  Power 
Company )  (Wisconsin) 

(Docket  No.  ER99-16O-O00I 

Take  notice  that  on  October  9, 1998, 
Northern  States  Power  Company 
(Minnesota)  and  Northern  States  Power 
Company  (Wisconsin)  (jointly  NSP). 
tendered  fat  filing  a  Non-Firm  Point-to- 
Point  Transmission  Service  Agreement 
and  a  Short-Term  Firm  Transmission 
Service  Agreement  between  NSP  and 
TransAlta  Energy  Marketing  (U.S.)  Inc. 

NSP  requests  that  the  Commission 
accept  both  the  agreements  effective 
September  18, 1998,  and  requests 
waiver  of  the  Commission's  notice 
requirements  in  order  for  the 
agreements  to  be  accepted  for  filing  on 
the  date  requested. 

Comment  date:  October  29, 1998.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


16.  The  Toledo  Ediaon  Company 

(Docket  No.  ER99-161-000I 

Take  notice  that  on  October  9, 1998, 
The  Toledo  Edison  Company  tendered 
for  filing  a  revision  to  the 
Interconnection  and  Service  Agreement 
with  American  Municipal  Power-Ohio, 
Inc.,  which  reduces  rates  by  $2400 
annually  by  deleting  Schedule  L— 
Haskins  Transformation  Service.  This 
filing  is  made  punuant  to  Section  205 
of  the  Federal  Power  Act. 

Comment  date:  October  29, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


17.  American  Electric  Power  Sofrke 
CoqMiratkm 

(Docket  No.  ER99-162-000I 

Take  notice  that  on  October  9,  1998. 
the  American  Electric  Power  Service 
Corporation  (AEPSC),  tendered  for  filing 
executed  Firm  Point-to-Point 
Transmission  Service  Agreements  for 
Michigan  Companies  (Consumen 
Energy  Company  and  The  Detroit 
Edison  Company)  and  for  Enron  Power 
Marketing,  Inc..  a  Non-Firm  Point-to- 
Point  Transmission  Service  Agreement 
for  Enron  Power  Marketing.  Inc..  and  a 
Network  Integration  Transmission 
Service  Agreement  for  AEPSC- 
Wholesale  Power  Merchant 
Organization,  all  under  the  AEP 
Companies'  Open  Access  Transmission 
Service  Tariff  (OATT).  The  OATT  has 
been  designated  as  FCRC  Electric  Tariff 
Original  Volume  No.  4.  effective  July  9. 
1996. 

AEPSC  requests  waiver  of  notice  to 
permit  the  Service  Agreements  to  lie 
made  effective  for  service  billed  on  and 
after  September  15. 1998. 

A  copy  of  the  filing  was  served  upon 
the  Parties  and  the  state  utility 
regulatory  commissions  of  Indiana. 
Kentucky.  Michigan.  Ohio.  Tennessee. 
Virginia  and  West  Virginia. 

Comment  date:  October  29. 1998.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

18.  New  York  State  Electric  ft  Gas 
Corporation 

(Docket  No.  ER99-163-000) 

Take  notice  that  on  October  9. 1998. 
New  York  State  Electric  &  Gas 
Corporation  (NYSEG).  filed  executed 
Network  Service  and  Networic  Operating 
Agreements  between  NYSEG  and 
NYSEG  Solutions.  Inc.  These 
Agreements  specify  that  the 
Transmission  Customer  has  agreed  to 
the  rates,  terms  and  conditions  of 
NYSEG's  currently  efiiective  open  access 
transmission  tariff  and  other  revisions  to 
the  OATT  applicable  to  all  ctistomen 


who  take  service  under  its  retail  access 
program. 

NYSEG  requests  waiver  of  the 
Commission's  60-day  notice 
requirements  and  an  effective  date  of 
October  2. 1998,  for  the  Agreement. 

NYSEG  has  served  copies  of  the  filing 
on  the  New  York  State  Public  Service 
Commission  and  the  Transmission 
Customere. 

Coounent  date:  October  29, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

It.  Washington  Water  Power  Company 

(Docket  No.  ERM-lft4-000| 

Take  notice  that  on  October  9, 1998. 
Washington  Water  Power  Company 
(WWP),  tendered  for  filing  with  the 
Federal  Energy  Regulatory  Commission, 
pursuant  to  18  CFR  Section  35.13,  an 
executed  Service  Agreement  under 
WWP's  FERC  Electric  Tariff  First 
Revised  Volume  No.  9  and  Certificate  of 
Concurrence  with  The  Montana  Power 
Company. 

WWP  requests  nvaiver  of  the  prior 
notice  requirement  and  requests  that  the 
Service  Agreement  and  Certificate  of 
Concurrence  with  The  Montana  Power 
Company  be  accepted  for  filing  effective 
October  1,1998. 

Comment  date:  October  29, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

20.  Vii^inia  Electric  and  Power 
Company 

(Docket  No.  ER99-165-000I 

Take  notice  that  on  October  9, 1998. 
Virginia  Electric  and  Power  Company 
(Virginia  Power),  tendered  for  filhig  an 
unexecuted  Amendment  to  the  Service 
Agreement  for  Non-Firm  Point-to-Point 
Transmission  Service  with  The 
Cincinnati  Gas  &  Electric  Company.  PSI 
Energy.  Inc.,  and  Cinergy  Services,  Inc. 
(collectively.  Cinergy). 

Virginia  Power  requests  an  effective 
date  for  the  amendment  of  September 
11. 1998. 

Comment  date:  October  29, 1998.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

21.  Puget  Sound  Energy.  Inc. 

(Docket  No.  ER99-166-000| 

Take  notice  that  on  October  9. 1998. 
Puget  Sound  Energy.  Inc.  (Puget). 
tendered  for  filing  Amendment  No.  2,  to 
the  Ownership  and  Operation 
Agreement. 

A  copy  of  the  filing  was  served  upon 
The  Montana  Power  Company.  The 
Washington  Water  Power  Company, 
Portland  General  Electric  Company  and 
PacifiCorp. 
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Comment  date:  October  29. 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

22.  Paget  Sound  Energy.  Inc. 

(Docket  No.  ER99-167-000] 

Take  notice  that  on  October  9, 1998, 
Puget  Sound  Energy.  Inc.  (Puget). 
tendered  for  filing  Amendment  No.  3,  to 
the  Colstrip  Project  Transmission 
Project 

A  copy  of  the  filing  was  served  upon 
The  Montana  Power  Company,  The 
Washington  Water  Power  Company, 
Portland  General  Electric  Company  and 
PacifiCorp. 

Comitient  date:  October  29, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

23.  Cinergy  Services,  Inc. 

(Docket  No.  ER99-170-000| 

Take  notice  that  on  October  9. 1998. 
Cinergy  Services,  Inc.  (Services),  acting 
as  agent  for  and  on  behalf  of  its 
operating  affiliates.  The  Cincinnati  Gas 
&  Electric  Company  and  PSI  Energy,  Inc. 
(Collectively  Cinergy),  tendered  for 
filing  a  service  agreement  under 
Qnergy's  Power  Sales  Standard  Tariff 
(the  Tariff)  entered  into  between 
Cinergy  and  OCE  Energy  Resources.  Inc. 
(OERI). 

Gnergy  and  OERI  are  requesting  an 
effective  date  of  one  day  after  the  filing 
of  this  Power  Sales  Service  Agreement. 

Comment  date:  October  29. 1998.  in 
accorduioe  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

24.  Gnergy  Services,  Inc. 

(Docket  No.  ER99-171-0001 

Take  notice  that  on  October  9, 1998, 
Cinergy  Services.  Inc..  acting  as  agent 
for  and  on  behalf  of  its  utility  operatuog 
company  affiliates.  The  Cincinnati  Gas 
ft  Electric  CcHnpany  and  PSI  Energy,  Inc. 
(collectively  Cinergy),  tendered  for 
filing  a  service  agreement  under 
Cinergy's  Power  Sales  Standard  Tariff 
(the  Tariff)  entered  into  between 
Cinergy  and  Merchant  Energy  Group  of 
the  Americas.  Inc..  (MEGA). 

Cinergy  and  MEGA  are  requesting  an 
efiiective  date  of  one  day  after  the  filing 
of  this  Power  Sales  Service  Agreement. 

Comment  date:  October  29, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

25.  Cinei^  Services,  Inc. 

[Docket  No.  ERg9-172-000i 

Take  notice  that  on  October  9, 1998, 
Cinergy  Services.  Inc.  acting  as  agent 
for  and  on  behalf  of  its  utility  operating 
company  affiliates,  The  Ciacinnati  Gas 
&  Electric  Company  and  PSI  Energy,  hic 
(collectively  Cinergy),  tendered  for 


filing  a  service  agreement  under 
Cinergy's  Power  Sales  Standard  Tariff 
(the  Tariff)  entered  into  between 
Cinergy  and  Teimessee  Valley  Authority 
(TVA). 

Cinergy  and  TVA  are  requesting  an 
effective  date  of  one  day  after  the  filing 
of  this  Power  Sales  Service  Agreement. 

Comment  date:  October  29. 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

26.  Soathem  Company  Serricet  Inc. 

(Docket  No.  ER99-1 73-000) 

Take  notice  that  on  October  9, 1998. 
Southern  Company  Services.  Inc.  as 
agent  for  Alabama  Power  Company, 
Georgia  Power  Company,  Gulf  Power 
Company,  Mississippi  Power  Company, 
and  Savannah  Electric  and  Power 
Company  (the  Southern  Operating 
Companies),  tendered  for  filing  letto' 
agreements  and  amendments  to  Unit 
Power  Sales  Agreements  b^ween  the 
Operating  Qnnpanies  and  Florida 
Power  Corporation  and  City  of 
Tallahassee,  Florida,  respectively, 
respecting  changes  to  the  methods  and 
procedures  for  ^culating  the  cost  of 
capital  for  use  in  developing  capacity 
charges. 

Comment  date:  October  29, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

27.  hfOE  Generatioii,  Inc. 

(Docket  No.  ER9»-174-000) 

Take  notice  that  on  October  9, 1998. 
NGE  Generation.  Inc.  (NGE  Gen), 
tendered  for  filing  pursuant  to  Part  35 
of  the  Fedoal  Energy  Regulatory 
Commission's  Regulations,  18  CFR  Part 
35,  service  agreements  imder  which 
t<KSE  Gen  may  provide  capacity  and/or 
energy  to  Central  Hudson  Enterprises 
Corporation  (CHEC),  Energy  Cooperative 
of  Western.  N.Y.  (Energy  Coop),  and 
DTE  Energy  Trading,  Inc  WTTE)  in 
accordance  with  NCE  Gen's  FERC 
Electric  Tariff,  Original  Voliune  No.  1 . 

aCE  Gea  has  requested  waiver  of  the 
notice  requirements  so  that  the  service 
agreements  become  eCCective  in 
September  or  October  1998. 

Copies  of  this  filing  have  been  sent  to 
CHEC  Energy  Coop,  DTE  and  the  New 
York  State  Public  Service  Commission. 
Comment  date:  October  29, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

28.  Virginia  Electric  and  Power 
Company 

(Docket  No.  ER99-175-000) 

Take  notice  that  on  October  9, 1998. 
Virginia  Electric  and  Power  Company 
(Virginia  Power),  tendered  for  filing  an 
executed  Generation  Imbalance 


Agreement  with  Cinergy  Services,  Inc.. 
on  bdialf  of  its  operating  companies. 
The  Cincinnati  Gas  and  Electric 
Company  and  PSI  Energy.  Inc.  This 
executed  agreement  replaces  the 
unexecuted  agreement  filed  on 
September  11. 1998  in  Docket  No. 
ER98-4519-000. 

Comment  date:  October  29. 1998.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraphs 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street.  N.E..  Washington.  D.C 
20426.  in  aocordanoe  with  Rules  211 
and  214  of  the  Commissicm's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  moti<HU 
or  protests  should  be  filed  on  or  before 
the  comment  date.  Protests  will  be 
considered  by  the  Commissitm  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestanta  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  these  filings  are  on  file  with  the 
Commission  and  are  available  for  pubUc 
inspecti<HL 
DavM  P.  ■■■!■■. 
SocreCniy. 

(FK  Doc.  W-28206  Filed  10-20-86: 8:45  ami 
I  coat  sn7-ei-r 


DEPARTMENT  OF 
FwlaralEiMrgy 


NoIlM  of  AppHcatton  Fltod  WMh  Iha 


October  15. 1996. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection: 

a.  Type  of  Application:  Request  to 
Amend  Exemption  to  Operate  Project  at 
Lo«rer  Reservoir  Level  During  Winter 
Months. 

b.fto)ect  Ate:  10078. 

c  Date  Filed:  May  29. 1998. 

d.  Applicant:  Carl  and  Elaine 
Hitdioock. 

e.  Mune  of  Project:  Eau  Galle  Dam 
Hydroelectric  Project 

f.  Location:  On  the  Eau  Galle  River, 
near  Eau  Galle.  Dunn  County. 
Wisconsin. 

g.  Filed  Punuant  to:  Federal  Power 
Act.  18  CFR  4.104. 

h.  Applicant  Contact:  Mrs.  Elaine 
Hitchcock.  Eau  Galle  Renewable  Energy. 
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Inc.,  423  Green  Tree  Road,  Kohler, 
Wisconsin  53044,  (420)  467-9048. 

i.  FERC  Contact:  Thomas  LoVullo 
(202)219-1168. 

i.  Comment  Date:  November  27. 1998. 

k.  Description  of  Amendment:  Carl 
and  Elaine  Hitchcock  (exemptee) 
proposed  to  have  a  continuous  release 
over  the  spillway  at  the  Eau  Galle  Dam 
from  April  1  to  November  15  with  no 
release  during  the  remaining  period 
(November  16  through  Mardi  31).  The 
exemptee  stated  that  the  purpose  of  not 
releasing  any  water  over  the  spillway 
during  the  winter  months  is  to  prevent 
the  deterioration  of  the  downstream 
concrete  buttresses  due  to  the  freezing 
and  thawing  of  spilled  water. 

The  crest  of  the  dam  is  757.0  feet 
mean  sea  level  (MSL).  The  exemptee 
propooed  to  operate  the  hydroelectric 
project,  from  November  16  through 
March  31,  at  a  reservoir  water  surface 
elevation  no  lower  than  756.6  feet  MSL 
(or  approximately  five. inches  below  the 
crest  of  the  spillway). 

1.  This  notice  also  consists  of  the 
following  standard  (Mragraphs:  B,  Cl, 
andD2. 

B.  Comments,  Protests,  or  Motions  to 
Intervene — Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  Rules  of  Practice  and 
Procedure.  18  CFR  385.210,  .211,  .214. 
In  determining  the  appropriate  action  to 
take,  the  Commission  will  consider  all 
protests  or  other  comments  filed,  but 
only  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

Cl.  Filing  and  Service  of  Responsive 
Documents — Any  filings  must  bear  in 
all  capital  letters  the  title  "COMMENT', 
'RECOMMENDA'nONS  TOR  TERMS 
AND  CONDITIONS  ",  "PROTEST".  OR 
"MOTION  TO  INTERVENE",  as 
applicable,  and  the  Project  Number  of 
the  particular  application  to  which  the 
filing  refers.  Any  of  the  above-named 
documents  must  be  filed  by  providing 
the  original  and  the  number  of  copies 
provided  by  the  Commission's 
regulations  to:  The  Secretary.  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  NE,  Washington,  DC  20426. 
A  copy  of  any  motion  to  intervene  must 
also  be  served  u|}on  each  representative 
of  the  Applicant  specified  in  the 
particular  application. 

D2.  Agency  Comments — Federal, 
state,  and  local  agencies  are  invited  to 
file  comments  on  the  described 
application.  A  copy  of  the  application 


may  be  obtained  by  agencies  directly 
from  the  Applicant.  If  an  agency  does 
not  file  comments  within  the  time 
specified  for  filing  comments,  it  will  be 
presumed  to  have  no  comments.  One 
copy  of  an  agency's  comments  must  also 
be  sent  to  the  Applicant's 
representatives. 
David  P.  BoOTvsra, 
Secretary. 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPP-aOOOOMOB;  FRL-6040-2] 

Notic*  Of  Receipt  of  Request  to  Amend 
Terms  and  Conditions  of  Cyanaiins 
Registrations 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 


r:  Dupont  Agricultural  Products 
("DuPont")  and  Griffin  Corporation 
("Griffin")  have  requested  amendment 
to  the  terms  and  conditions  of  their 
registrations  and  cancellation  orders  for 
the  cyanazine  registrations.  The 
registrations  are  currently  being  phased 
out  according  to  the  terms  and 
conditions  proposed  by  Dupont  and 
subsequently  agreed  to  by  Griffin  and 
accepted  by  EPA.  These  terms  and 
conditions  were  the  basis  for  concluding 
the  Special  Review  of  cyanazine.  This 
notice  aiuounces  EPA's  proposed 
decision  to  grant  the  registrants'  request 
to  further  amend  the  terms  and 
conditions  of  their  cyanazine 
registrations  and  voluntary  cancellation 
orders  to  reflect  a  maximum  use  rate  of 
3.0  lb/acre  in  1999,  instead  of  1.0  lb/ 
acre,  as  previously  agreed.  The 
adjustment  in  the  seasonal  use  rate  for 
1999  is  in  response  to  atypical  weather 
patterns  during  the  1998  growing  season 
that  resulted  in  less  cyanazine  being 
used  than  originally  anticipated.  EPA's 
proposed  decision  to  grant  this  request 
is  subject  to  40  CFR  154.35  because  the 
agreement  to  phase  out  cyanazine  usage 
and  ultimately  cancel  the  registrations 
was  the  basis  for  the  Agency's 
conclusion  of  the  Special  Review.  EPA 
proposes  to  grant  this  request  because  it 
is  a  proper  response  to  special  weather 
conditions,  it  will  not  disturb  the 
original  cancellation  order  that  phases 
out  cyanazine  use  by  2002  since  there 
will  be  no  increase  in  use  over  the  use 
allowed  with  the  original  existing  stocks 
provisions,  and  the  balance  between 
risks  and  benefits  of  cyanazine  will  be 
maintained. 


DATES:  Comments  must  be  received  on 
or  before  November  20. 1998. 
AOORESSES:  By  mail,  submit  written 
comments  to:  Public  Information  and 
Records  Integrity  Branch,  Information 
Resources  and  Services  Division 
(7502C),  Office  of  Pesticide  Programs. 
Environmental  Protection  Agency,  401 
M  St.,  SW.,  Washington,  DC  20460.  In 
penon,  bring  a  copy  of  the  comment  to: 
Rm.  119.  Cryttal  Mall  «2. 1921  Jefferson 
Davis  Hwy..  Arlinston.  VA. 

Comments  and  data  may  also  be 
submitted  electronically  to:  opp- 
docketOepa.gov.  Follow  the  instructions 
under  Unit  U.  of  this  dociunent.  No 
Confidential  Business  Information  (CBQ 
should  be  submitted  through  e-mail. 

Information  submitted  as  a  comment 
concerning  this  document  may  be 
claimed  confidential  by  marking  any 
part  or  all  of  that  information  as  CBI. 
Information  so  mariced  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
A  copy  of  the  comment  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  maiiced  confidential 
will  be  included  in  the  public  docket  by 
EPA  Mathout  prior  notice.  The  public 
docket  is  available  for  public  inspection 
in  Rm.  1 19  at  the  Virginia  address  in 
this  unit,  from  8:30  a.m.  to  4  p.m.. 
Monday  through  Friday,  excluding  legal 
holidays. 

FOR  FURTHER  MFORMATION  CONTACT:  By 
mail:  Loan  Phan,  Office  of  Pesticide 
Programs  (7508C),  Environmental 
Protection  Agency.  401  M  St..  SW.. 
Washington.  DC  20460.  Office  location 
for  commercial  courier  delivery, 
telephone  number,  and  e-mail  address: 
Rm.  679,  Crystal  Mall  #2, 1921  Jefferson 
Davis  Hwy.,  Arlington,  VA,  (703)  308- 
8059,  phan.loan9epamail.epa.gov. 
8UPPI.EMENTARY  MFORMATION: 

LBackgroond 

Cyanazine  is  the  common  name  for  (2- 
((4-chloro-6-(ethylamino)-s-triazine-2- 
yl)amino)-2-methylpropionitrile],  an 
herbicide. 

A  Special  Review  of  cyanazine  was 
initiated  in  November  1994  (58  FR 
60412,  November  23, 1994)  (FRL-4919- 
5),  based  on  cancer  risk  concerns  to 
humans.  In  August  1995,  Dupont 
voluntarily  proposed  to  amend  its 
cyanazine  registrations  to  efiiectively 
phase  out  all  use  of  cyanazine  products 
by  December  31,  2002.  Dupont  modified 
the  labels  of  cyanazine  formulated  end 
use  products  released  for  shipment  by 
the  registrant  after  July  25, 1996,  to 
specify  the  maximum  application  rates 
during  the  phase  out  and  to  inform  the 
public  of  the  existing  stocks  provisions. 
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After  EPA  initiated  the  Special  Review 
of  cyanazine.  Griffin  filed  an  application 
to  register  certain  cyanazine  pesticide 
products  and  subsequently  agreed  to  the 
same  terms  and  conditions  of 
registration  that  were  proposed  by 
Dupont.  In  Jtdy  1996,  EPA  accepted 
Dupont's  proposal,  and  (kiffin's 
agreement,  to  amend  their  cyanazine 
registrations,  including  voluntary 
cancellation  efliBCtive  December  31. 
1999.  EPA  subseqiiently  ccmcluded  the 
Special  Review  of  cyanazine  (61  FR 
39023.  July  25. 1996)  (FRL-5385-7) 
because  all  registrations  were  being 
phased  out  and  ultimately  canceled,  and 
EPA  determined  that  the  risks  from 
additional  use  during  the  phase-out 
period  did  not  outweigh  the  benefits  of 
use  during  that  time. 

Overall  production  of  cyanazine  has 
declined  significantly  since  EPA 
accepted  Dupont's  and  Griffin's 
amendments  to  the  terms  and 
conditions  of  their  registrations.  In 
1994,  at  the  time  of  the  issuance  of  the 
PDl ,  EPA  estimated  that  as  mudi  as  34 
million  pounds  of  cyanazine  active 
ingredient  were  produced.  In  1995.  the 
year  of  the  voluntary  amendments, 
including  the  agreement  to  phase  out 
cyanazine.  production  decreased  to 
approximately  23  million  pounds. 
Production  continued  to  decrease  to  20 
million  pounds  in  1997.  There  was  no 
production  of  cyanazine  technical  in 
1998.. 

On  September  23, 1998,  Dupont 
requested  a  change  to  the  terms  and 
conditions  of  its  cyanazine  registration 
(as  established  in  the  cancellation  order, 
61  FR  39023).  The  Agency  believes 
Dupont's  request  for  a  change  in  use  rate 
for  the  1999  growing  season  will  not 
disturb  the  Agency's  conclusion  in  61 
FR  39023  that  risks  associated  with  the 
voluntary  phase  out  and  cancellation 
are  outweighed  by  its  benefits. 
Cyanazine  technical  production  ceased 
in  June  1997;  the  last  batch  of 
formulated  product  was  produced  in 
August  1998.  Thus,  the  amount  of 
existing  stocks  being  used  during  the 
phase  out  remains  the  same,  and  the 
cumulative  usage  of  cyanazine  &t>m 
1998-2002  also  remains  the  same. 
According  to  Dupont,  total  sales  of 
cyanazine  in  1998  were  approximately  3 
million  pounds  less  than  what  was 
initially  projected,  due  to  adverse 
wreather  conditions.  Allowing  die 
increased  use  rate  only  for  the  1999 
growing  season  is  expected  to  residt  in 
use  of  this  surplus  cyanazine  product, 
but  will  not  result  in  any  net  gains  in 
overall  usage  allowed  during  the  phase- 
out  period,  since  the  1998  projected  use 
rates  were  lower  than  expected. 


Cyanazine  is  effective  only  on  oott<m 
when  applied  at  the  1.0  lb/acre  use  rate. 
At  a  use  rate  of  3.0  lb/acre,  cyanazine 
is  an  efCective  herbicide  control  on 
sweet  own.  Allowing  the  use  rate  to 
increase  to  3.0  lb/acre  for  the  1999 
growing  season  Mrill  provide  sweet  com 
growen  vdth  use  of  cyanazine  fat  this 
additional  year,  and  will  effectively  use 
these  surplus  stocks,  preventing  the 
need  for  disposal  of  excess  product. 
There  should  be  no  increase  in  overall 
risk,  since  the  amount  of  existing  stock 
used  during  the  phase-out  period 
remains  the  same,  and  since  any 
increased  exposure  in  1999  is  otEtet  by 
the  decreased  exposure  in  1998. 

Thwe  «vill  be  no  extension  of  the  end 
use  date  in  the  year  2002.  The  use  rate 
will  return  to  1.0  lb/acre  on  January  1. 
2000.  thus  adhering  to  the  phase-  out 
schedule  described  in  the  original 
cancellation  order.  Both  Dupont.  and 
thereafter.  Griffin,  will  amend  the  terms 
and  conditi<ms  of  their  registrations, 
issue  supplemental  labels  amending  the 
use  rate  only  for  1999,  and  will  ensure 
that  all  product  usere  receive  such 
labels. 

Accordingly,  if  the  Agency  receives 
no  compelling  ccnnments  objecting  to 
this  proposal,  EPA  proposes  to  grant  the 
registrants'  request  to  amend  the  terms 
and  conditions  of  their  cyanazine 
registration  and  Cancellation  Order. 
Because  the  agreement  to  phase  out  . 
cyanazine  usage  was  the  bissis  for  the 
Agency's  conclusion  of  the  Special 
Review,  the  Agency  is  soliciting  public 
comment  pursuant  to  40  CFR  154.35  oa 
this  propcned  decision  to  grant  the 
registrants'  request. 

n.  Public  Docket  and  Electronic 
Suhauaai 


The  official  record  for  this  notice,  as 
well  as  the  public  version,  has  been 
established  for  this  notice  imder  docket 
control  number  CHT-30000/60B.  A 
public  version  of  this  record,  includes 
this  notice  and  any  other  notices 
associated  with  the  cyanazine  Special 
Review  and  EPA's  decision  to  terminate 
the  cyanazine  Special  Review 
(including  any  comments  and  data 
submitted  electronically).  The  public 
version  of  this  record,  including 
printed,  paper  versions  of  electronic 
comments,  which  does  not  include  any 
information  claimed  as  CBI,  is  available 
for  inspection  fitun  8:30  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  The  official  record  is  located 
at  the  Virginia  address  in 
"ADDRESSES"  at  the  beginning  of  Uiis 
dociunent 

Electronic  comments  may  be  sent 
directly  to  EPA  at: 


opp-dockBfipa.gpv 

Electrtmic  comments  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption.  Comments  and  data  wrill 
also  be  accepted  on  disks  in 
WordPerfect  5.1/6.1  or  ACSD  file 
fwmat.  All  comments  and  data  in 
electronic  form  must  be  identified  by 
the  docket  cootni  number  OPP-30000/ 
60B.  Electronic  comments  on  this  notice 
may  be  filed  online  at  many  Federal 
Depoeitoiy  Libraries. 


Environmental  protecticm.  Chemicals, 
Pesticides  and  pests 
Dated:  October  14, 1998. 

JackE-niiiiiagg. 

Acting  Director.  Special  Review  and 
ReregistnttimiDinskm.  Office  of  Pesticide 
Progcuns. 

(FR  Doc.  9ft-28236  Filed  10-20-98:  8:45  am] 


ENVmONMENTAL  PROTECTION 
AGENCY 

(0PPT8-61«1t;  FnL-i038-3| 

Certain  Chawicato;  Premanulactur» 


AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 


J  Section  5  of  the  Toxic 

Substances  Control  Act  (TSCA)  requires 
any  person  who  intends  to  manufacture 
or  impcHt  a  new  chemical  to  notify  EPA 
and  comply  with  the  statutory 
provisions  potaining  to  the 
manufacture  or  impwt  of  substances  not 
on  the  TSCA  Inventory.  Section  5  of 
TSCA  also  requires  EPA  to  publish 
receipt  and  status  infcHmaticHi  in  the 
Federal  R^gp«*f  eedi  month  reporting 
premanufa^ure  notices  (FMN)  and  test 
marketing  exemption  (TME)  application 
requests  received,  both  pending  and 
expired.  The  information  in  this 
document  contains  notices  received 
from  August  1.  to  August  31. 1998. 
ADDRESSES:  Written  comments, 
identified  by  the  document  ctmtrol 
number  "|CX>PTS-51916]"  and  the 
specific  PMN  number,  if  appropriate, 
should  be  sent  to:  Document  Control 
Office  (7407).  Office  of  Pollution 
Prevention  and  Toxics,  Environmental 
Protection  Agency,  401  M  St,  SW.,  Rm. 
ETG-099  Washington,  DC  20460. 
Comments  and  data  may  also  be 
submitted  electroniolly  l^  sending 
electrtmic  mail  (e-mail)  to: 
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oppt.ncicOepamail.epa.gov.  Electronic 
conunents  must  be  submitted  as  an 
ASCn  file  avoiding  the  use  of  special 
characters  and  any  form  of  encryption. 
Comments  and  data  will  also  be 
accepted  on  disks  in  WardPerfsct  in  5.1/ 
6.1  file  format  or  ASCD  file  format.  All 
comments  and  data  in  electronic  form 
must  be  identified  by  the  docket  number 
(OPPTS-51916).  No  Confidential 
Business  Information  (CBI)  should  be 
submitted  through  e-mail.  Electronic 
comments  on  this  notice  may  be  filed 
online  at  many  Federal  Depository 
Libraries.  Admtional  infonnaticm  on 
electronic  submissions  can  be  found 
under  "SUPPLEMENTARY 
INFORMATION"  of  this  document. 
FOR  FUimCR  MFORMATKM  OOMTACT: 
Susan  B.  Hazen.  Director, 
Environmental  Assistance  Division 
(7408).  Office  of  Pollution  Prevention 
and  Toxics.  Environmental  Protection 
Agency.  Rm.  E-531,  401  M  St.,  SW., 
Washington.  DC.  20480,  (202)  554-1404. 
TDD  (202)  554-0551:  e-mail:  TSCA- 
Hotline9epamail.epa.gov. 
SUPPLEMENTARY  ■rORMATION;  Under  the 
provisions  of  TSCA.  EPA  is  required  to 
publish  notice  of  receipt  and  status 
reports  of  chemicals  subject  to  section  5 
reporting  requirements.  The  notice 
reqitirements  are  provided  in  TSCA 
sections  5(d)(2)  and  S(d)(3).  Specifically. 
EPA  is  required  to  provide  notice  of 
receipt  of  PMNs  and  TME  application 
requests  received.  EPA  also  is  required 
to  identify  those  chemical  submissions 
for  which  data  has  been  received,  the 
uses  or  intended  uses  of  such  chemicals, 
and  the  nature  of  any  test  data  which 
may  have  been  developed.  Lastly,  EPA 
is  required  to  provide  periodic  status 
reports  of  all  chemical  substances 
undergoing  review  and  receipt  of 
notices  of  commencement. 

A  record  has  been  established  for  this 
notice  under  dociwt  number  "(OPPTS- 
51918]"  (including  comments  and  data 
submitted  electronically  as  described 
below).  A  public  version  of  this  record, 
including  printed,  paper  versions  of 
electronic  comments,  which  does  not 
include  any  information  claimed  as  CBI, 


is  available  for  inspection  from  12  noon 
to  3  p.m..  Monday  through  Friday, 
excluding  legal  holidays.  The  public 
record  is  located  in  the  TSCA 
Nonconfidential  Informatian  Center 
(NQC).  Rm.  NEM-B607. 401  M  St..  SW.. 
Washington.  DC  20460. 

Electronic  comments  can  be  sent 
directly  to  EPA  at: 

opptncicOBpunail.apa.gov 

Electronic  comments  must  be 
submitted  as  an  ASCD  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption. 

The  official  record  for  this  notice,  as 
well  as  the  public  version,  as  described 
above  will  be  kept  in  paper  form. 
Accordingly,  EPA  will  transfer  all 
comments  received  electronically  into 
printed,  paper  form  as  they  are  received 
and  will  place  the  paper  copies  in  the 
official  record  which  will  also  include 
all  comments  submitted  directly  in 
writing.  The  official  record  is  the  paper 
record  maintained  at  the  address  in 
"ADDRESSES"  at  the  beginning  of  this 
document. 

In  the  past.  EPA  has  pubUshed 
individual  notices  reflecting  the  status 
of  section  5  filings  received,  pending  or 
expired,  as  well  as  notices  reflecting 
receipt  of  notices  of  commencement  In 
an  effort  to  become  more  responsive  to 
the  regulated  community,  the  users  of 
this  information  and  the  general  pubUc, 
to  comply  with  the  requirements  of 
TSCA,  to  conserve  EPA  resources,  and 
to  streamline  the  process  and  make  it 
more  timely.  EPA  is  consolidating  these 
separate  notices  into  one  comprehensive 
notice  that  will  be  issued  at  regular 
intervals. 

In  this  notice,  EPA  shall  provide  a 
consoUdated  report  in  the  Federal 
Register  reflecting  the  dates  PMN 
requests  were  received,  the  projected 
notice  end  date,  the  manufacturer  or 
importer  identity,  to  the  extent  that  such 
information  is  not  claimed  as 
confidential  and  chemical  identity, 
either  specific  or  generic  depending  on 
whether  chemical  identity  has  been 
claimed  confidential.  Additionally,  in 


this  same  report,  EPA  shall  provide  a 
listing  of  receipt  of  new  notices  of 
commencement. 

EPA  believes  the  new  format  of  the 
notice  will  be  easier  to  understand  by 
the  interested  public,  and  provides  the 
information  that  is  of  greatest  interest  to 
the  public  users.  Certain  information 
provided  in  the  earlier  notices  will  not 
be  provided  under  the  new  format.  The 
status  reports  of  substances  under 
review,  potential  production  volume, 
and  summaries  of  health  and  safety  data 
will  not  be  provided  in  the  new  notices. 

EPA  is  not  providing  production 
volume  information  in  me  consolidated 
notice  since  sudi  information  is 
generally  claimed  as  confidential.  For 
this  reason,  there  is  no  substantive  loss 
to  the  public  in  not  publishing  the  data. 
Health  and  safety  data  are  not 
summarized  in  the  notice  since  it  is 
recognized  as  impossible,  given  the 
format  of  this  notice,  as  well  as  the 
previous  style  of  notices,  to  provide 
meaningful  information  on  the  subject 
In  those  submissions  where  health  and 
safisty  data  were  received  by  the  Agency, 
a  footnote  is  included  by  the 
Manufacturer/Importer  identity  to 
indicate  its  existence.  As  stated  below, 
interested  persons  may  contact  EPA- 
directly  to  secure  information  on  such 
studies. 

For  persons  who  are  interested  in  data 
not  included  in  this  notice,  access  can 
be  secured  at  EPA  Headquarters  in  the 
NQC  at  the  address  provided  above. 
Additionally,  interested  parties  may 
telephone  the  Document  Control  Office 
at  (202)  260-1532,  TDD  (202)  554-0551. 
for  generic  use  information,  health  and 
safety  data  not  claimed  as  confidential 
or  status  reports  on  section  5  filings. 

Send  all  comments  to  the  address 
listed  above.  All  comments  received 
will  be  reviewed  and  appropriate 
amendments  will  be  made  as  deemed 
necessary. 

This  notice  will  identify:  (I)  PMNs 
received:  (A)  TMEs  received:  and  (III) 
Notices  of  Commencement  to 
manufacture/import. 


L  88  Premanufacture  Notices  Received  From:  08/01/98  to  08/31/98 


Case  No. 

■ 

Received 
Date 

rTOfociea 

Notice 
End  Date 

Manufacturer/lmportef 

Use 

Chemical 

P-98-1078 

P-96-1079 
P-98-1060 

P-08-1081 

08A)3/98 

06/06/98 
06A)6/98 

08A)7/98 

11/01/98 

11/04/98 
11/04/96 

11/06/98 

CBI 

CBI 
CBI 

Rahn  USA  Corpora- 
tion 

(G)  Curable  resin  tor  use  in  ultraviolet 
(uv)  ar¥j  electron  beam  (ab)  formu- 
lations (open,  non-dispersive  use) 

(G)  Acryic  copolymer  saK 

(G)  Open,  norKfspensive  use  in  a 

(S)  Uv/eb  inks;  uv/eb  coatings;  uv/eb 
adhesives;  uv/eb  fillers 

(G)  Muitifuctional  aliphatic  urethane 
acrylate 

(G)  Acrylic  copolymer  salt 

(G)  Aqueous  polyurelhane  dispersion 

(G)  Urethane  acrylate 
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I.  88  Premanufacture  Notices  Received  From:  08/01/98  to  08/31/98— Continued 


Case  No. 


P-g6-1082 


p-9e-ioe3 
p-ee-1064 

P-9e-1085 


P-98-1086 
P-98-1087 

P-96-1088 

P-98-10e9 

P-98-1090 

P-98-1091 

P-98-1092 

P-98-1095 
P-9e-1096 
P-96-1097 
P-98-1098 
P-e6-1099 
P-86-1100 
P-96-1101 
P-98-1102 
P-96-1103 
P-98-1104 
P-98-1105 

P-98-1106 

P-98-1107 

P-9fr-1106 

P-98-1109 

P-9e-1110 
P-9e-1111 
P-98-1112 
P-98-1113 
P-98-1114 

P-98-1115 
P-9ft-1116 

P-06-1117 


P-6e-1118 
P-98-1119 


Received 
Dale 


08W7/98 


0BI06I9B 

08/06/96 

06/06/98 


06/06/98 
06/1  (V98 

06/10/96 

06/10/98 

08/10/96 

06/10/96 

06/10/96 

06/10/98 
08/10/96 
06/10/98 
08/10/96 
08/10/96 
08/10/96 
06/10/96 
08/1  Om 
08/10/96 
08/10/98 
06/11/98 

06/11/98 

08/11/96 

06/11/98 

08/11/98 

06/11/98 
08/11/96 
08/11/98 
08/11/96 
06/13/98 

06/11/98 
08/14/96 

08/14/98 


08/17/98 
08/17/96 


Nolioe 
End  Dele 


11/06/98 


11^)4/96 
11/04/96 

11/04/96 


11/04/98 
11/08«6 

11/06/98 

11/06«8 

UI06I96 

11/06/98 

11/08/96 

11/08/96 
11/06/98 
11/06/98 
11/08/96 
11/06/98 
11/06/98 
11/08/96 
11/08/98 
11/06/98 
11/06/98 
11/09/98 

11/09/98 

11/09/96 

11/09/98 

11/09/98 

11/09/98 
11/09/96 
11/09/98 
11/09/96 
11/11/98 

11/09/98 
11/12/98 

11/12/98 


11/15/98 
11/15/98 


Manufacturer/Importer 


E.  I.  Dufxxil  De  Ne- 
mours- Dupont 
Nylon 

CBI 

CBI 

Obe  Geigy  Corpora- 
tion Pigmenls  Divi- 
sion 

CBI 

CBI 

CBI 

CBI 

CBI 

CBI 

CBI 

CBI 
CBI 
CBI 
CBI 
CBI 
CBI 
CBI 
CBI 
CBI 
CBI 
Omg  Americas.  Inc. 

Omg  Americas,  Inc. 

Delta  -  Ha.  Inc. 

OMG  /kmericas.  Inc. 

Omg  Americas,  Ina 

CBI 
CBI 
CBI 
CBI 
CBI 

CBI 

ShirvEtsu  Silicones  of 
America,  Inc 

Polaroid  Corporation 


CBI 

International  Spectaity 
Products 


(G)  Polymer 


(G)  AddWve  for  Walerbome  peMs 
(G)  AddWve  for  Watarbome  Paints 

(Q)  Open,  noTHfspersive 


(S)  Electronics;  Ptasiic  Coalings 

(G)  Component  of  Costing  lor  open 


(G)  Component  of  cooling  for  open 

use 
(G)  Component  of  coaling  for  open 

use 
(G)  Component  of  costing  for  open 

use 
(G)  Component  of  coaling  for  open 

use 
(G)  Corr^nnenl  of  Coaling  for  open 


Ctwmcal 


(G)T( 


(G)  Lubricants 
(G)  Lubricants 
(G)Lubricanls 
(G)Lubricar(s 
(G)  Lubricants 
(G)  Lubricants 
(G)  Lubricants 
(G)  Lubricants 
(Q)Lubric«ils 
(G)  Lubricants 
(S)  PVC  Siabiizer 

(S)  PVC  Stabilizer 

(S)  Catalyst  for  Urethane  Formatian 

(S)  Pvc  Stabilizer 

(S)  PVC  Stabiizer 

(G)  Component  of  coating  wUh  open 

use 
(G)  Component  of  coating  with  open 

use 
(G)  Component  of  coating  with  open 

use 
(G)  Component  of  coating  wMh  open 

use 
(G)  Agricultural  fonnulation 


(G)  Adhesion  Promoter  for  open,  non- 
Dispersive  use 

(S)  Coeting  on  Glass  for  Waler-and  / 
or  Oi-f)epeiency;  Raw  malarial  for 
/Ukoxysianes 

(S)  Photographic  Coaling  Fluid  Ingre- 
dwnt 


(S)  Itenwoven  finish;  papeiboard  fin- 
ish 

(G)  Reactive  Diueni  in  Mhmml 
Pfwloresist  Products 


(G)  /kcryl  styrene  Random  Copoiymar 
(G)       Acryl       Styrene       RarKkxn 

Co^pofymor 
(G)  OitBlo  -  pyiroiopyfral 


(G) /Kcryfic  Oigomar 
(G)  Water  Based  Acryic 

(G)  Water  Based  Acryic 

(G)  Water  Based  Aoytc 

(G)  Water  Based  Aaylk; 

(G)  Water  Based  Acryic 

(G)  Water  Based  Acryfc 


(G)  Afcanol  Propanoatei 

(G)  Atanol  Prapanoalsi 

(G)  Altanol  Propanostw 

(G)  Atanol  Prapsnoatai 

(G)  Afcahol  Piopsnoatei 

(Q)  Alcwwl  Propanoatei 

(o)  Akanoi  rfopanosM 

(G)  Atanol  Propanoatei 

(G)  Atanol  Propanoatei 

(S)       2-Bulansdk)ic 

Add 

(2>-. 

Monoisononyl  Ester* 

(S)       2-Butenadtoic 

Acid 

(i)-. 

Mononooscyi  tster^ 

(S)        l-Propansirtrie, 

fW» 

- 

Dimelhyrsuiate  ssto 

(S)       2,-6utenoic 

Add, 

4,4'- 

((OiMlytstannytone)  Bis  (0Ky)JBis(4- 

OXO-,  Disononyl  Ester.  (z.z>-* 

(S)        2.-Butonaic 

add. 

4.4'- 

((Dibutylstannytone)  bis  (oxy)]bis(4- 

om-,  Diteodacyl  Estei 

K^jy 

(G)  IMlixed  Unsahratod  ACphatic 

Ester 

(G)  Mixed  unsatuated  i 

(G)  Mixed  Unsaturated  Aiphatic  Ester 

(G)  Mbced  Unsaturated  Aiphatic  Ester 

(G)  Pofyelhoxytated  Polyarytphend 
Sulfate,  PotetfwKytetod 

AltylaiiMnorw  wn  Salt 

(G)  Thiol  Eatsr  Phosphate 

(S)  Slww,  Trichloro(3,3,4,4.5, 
5,6,6,7.7,  8,8,9,9,10.  10,10- 
Haptadscafciorodscyl)-' 

(G)  2-Prapenoic  Add,  2-Mettiyl-. 
Monoester    wflh    1 ,24>rapenednl. 


eihenyloxohetoomenocycte  and  2- 
Propenoic  Add 
(G)  Perihjoroalcytelhylacrytate  copoly- 


(S)  Haptvw.  3-{(ett»nyloKy)m8«»yq-- 
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I.  88  Premanufacture  Notices  Received  From:  08/01/98  to  08/31/98— Continued 


Case  No. 


Received 
Date 


Proiected 

Notice 
End  Date 


Manufacturer/Importer 


Chemical 


P-96-1120 
P-98-1121 
P-96-1122 

P-98-1123 
P-9e-1124 
P-98-1125 
P-«8-1126 
P-96-1127 
P-98-1128 
P-98-1129 
P-98-1130 
P-96-1131 
P-9S-1132 

P-98-1133 
P-98-1134 
P-98-1135 
P-98-1136 

P-9ft-1137 
P-96-1138 

P-98-1139 
P-9S-1140 

P-fl6-1141 

P-«6-1142 

P-98-1143 

P-9a-1144 

P-«8-1145 

P-M-1146 

-1147 


08/17/98 
08/19/98 
Oa/20/96 

08/19/98 
08/20^ 
08/18/98 
08/20/96 
08/20/98 
08/20/98 
08/20/98 
08/20^98 
08/20/98 
08/25/98 

08/25/98 
08/2S/98 
08/25/98 
08/25/98 

08/26/98 
08/26/98 

08/25/98 
08/27/98 

08/27/98 

08/27/98 

08/27/98 

08/27/98 

08/27/98 

08/27/98 

08/27/98 


11/15/98 
11/17/98 
11/18/98 

11/17/98 
11/18/98 
11/16/98 
11/18/98 
11/18/98 
11/18/98 
11/18/96 
11/18/98 
11/18/98 
11/23/98 

11/23/98 
11/23/98 
11/23/98 
11/23/96 

11/24/98 
11/24/98 

11/23/98 
11/25/98 

11/25/98 

11/25/98 

11/25/98 

11/25/98 

11/25/98 

11/25/98 

11/25/98 


Boulder  Scientific 

Company 
CBI 

CBI 


CBI 

Toray  Caitxm  Rbers 

America,  Inc. 
CBI 

Henkel  Adhesives 

Henkel  Adhestves 

Henkel  Adhesives 

Henkel  Adhesives 

Henkel  Adhesives 

Her*el  Adhesives 

Owens  Coming 
Science  &  Tech- 
notogy  center 

Gem  Urethane  Corp. 

CBI 

DSM  Fine  Chemicals. 
Inc. 

E.I.  CXpont  de  Ne- 
mours &  Company. 
Inc. 

CBI 

CBI 


Eiectra  Polymers  Lid 
CBI 

CBI 

CBI 

CBI 

CBI 

CBI 

CBI 

CBI 


(S)  Chemical  Intemwdiate 
(G)  Lubricating  oi  AddHive 
(Q)  Lubricating  Oil  Addttive 

(G)  Lubricating  ON  Additive 
(G)  Precursor  for  caitMn  Rbers 

(S)  Curing  agent  For  Epoxy  Coating 
Systems 

(S)  Adhesive  for  the  Woodworking  In- 
dustry 

(S)  Adhesive  for  the  Woodworking  In- 
dustry 

(S)  Adhesive  for  the  Woodworking  In- 
dustry 

(S)  Adhesive  for  the  Woodwodang  In- 
duMry 

(S)  Adhesive  for  the  Woodworking  In- 
dustry 

(S)  Adhesive  for  the  Woodworking  In- 
dusky 

(G)  Devetop  a  sizing  to  coat  glass  fi- 
bers 

(S)  Base  Coat  fcx  LaaSier.  Texties 

Treatment 
(G)  Adhesive  raw  material 

(S)  Pharmaceutical  intermecfate:  spe- 
cialty chemical  inter medkrte 
(G)  0|)en,  norHfspersive  use 

(G)  Lubricant  addHive 
(G)  Lubricant  AddWve 


(S)  Protective  coating  fcx  fle)ubte 
prinled  tircuHs 

(S)  Reactive  polymer  for  use  as  an 
irtgredtont  in  surface  coating  mata- 
rials  (open,  non-dtepersive  use) 

(S)  Reactive  polymer  tor  use  as  an 
ingredtoni  in  surface  coating  mate- 
rials (open.  norHfspersive  use) 

(S)  Reactive  Polymer  fcy  use  as  an 
ingredter*  in  surface  coating  mate- 
rials (open,  norvdtepersive  use) 

(S)  Reactive  Polymer  for  use  as  an 
ingredtont  in  surface  coating  mate- 
rials (open,  norHfspersive  use) 

(S)  Reactive  polymer  for  use  as  an 
ingredtont  in  surface  coating  mate- 
rials (open.  norHfspersive  use) 

(S)  Reactive  polymer  for  use  as  an 
ingredtont  in  surface  coating  mate- 
rials (open.  norHfspersive  use) 

(S)  Reactive  polymer  for  use  as  an 
ingredtont  in  surface  coating  mate- 
riato  (open,  non-dtapersive  use) 

(S)  f^eactive  polymer  tor  use  as  an 
ingredient  in  surface  coating  mate- 
riato  (open.  norHfspersive  use) 


(S)  Magnesium.  Bromo(4- 

fluorophenyl)-* 

(G)  Methacrylk:  and  AcryHc  Ester  Co- 
polymer 

(G)  Al(yl  Methacrylate. 

Morpholinylethyl  Methacrylate  Co- 
polymer 

(G)  Methacryic  and  Acrylic  Esters 
Copolymer 

(G)  Fi)er  of  Acrylic  Polymer 

(G)     Adduct     of     PolyamkJe     and 

Polyamine 
(G)     Isocyanato    terminated    Poly- 

uretfwne  Resin 
(G)    Isocyanate    Terminated    Poly- 

ureltiane  Resin 
(G)    Isocyanate    Terminaled    Poly- 

uretfwne  Resin 
(G)    Isocyanate    Terminated    Poly- 

urethane  Resin 
(G)    Isocyanate    Terminated    Poly- 

uretftane  Resin 
(G)    Isocyanate    Terminated    Pdy- 

urethane  Resin 
(G)    Diadduct    [monomaleate    peg 

400ma/  Diethyl  Amine]  Digiycidyl 

Ether  of  Bisphend  a.  Acetate  SaT 
(G)  Aqueous  Polyurelfiane  Oispersfon 

(G)  Urethane  modMed  mettiylene  dh 

phenyl  dtoocyanate 
(S)  1.8-Oihydroxyocatane* 

(G)  Random  oopolyamic  ackl 


(S)        Hexanoic        Acid.        6-0(4- 

metfiylplienyl)sulfonyl]amino)-* 
(S)       Hexanoic       Add.       6-0(4- 

metfiylpfienyl)suNonyl)amino]-. 

cmpd.  with  2^2"- 

nilrik>lris(ethanoq(1:1)** 
(G)  Epoxy  acrylate.  half  ester  with 

fatty  acid  artiyctkte 
(G)  Acrylated  oxetane  polymer 


(G)  Acrylated  oxetane  polymer 


(G)  Acryiatod  Oxetane  Polymer 


(G)  Acrylalad  Oxetane  F>olymer 


(G)  Acrylated  Oxetane  Polymer 


(G)  Acrylalad  Oxetane  Polymer 


(G)  Acrylated  Oxetane  Polymer 


(G)  Acryiatod  Oxetane  Polymer 
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1. 88  Premanufacture  Notices  Received  From:  08/01/96  to  08/31/96— Continued 


Case  No. 


P-«8-ll48 
P-gfr-1149 
P-fl6-1150 
P-98-1151 
P-08-1152 

P-96-1153 

P-9e-11&4 
P-^98-11S6 


P-98-11S6 
P-ee-1157 

P-98-1158 
P-98-1159 
P-98-1160 

P-«8-1161 

P-98-1162 


P-96-1163 
P-98-1164 
P-98-1165 


P-98-1166 
P-98-1167 


Received 
Date 


08/27/98 
08/27/98 
08/27/98 
08/27/98 
08/28/96 

06/28/96 

09/01/98 
06/31/96 


09/01/98 
06/31/96 

09/01/98 
0»01/98 
06/27/96 

08/31/96 

09/01/96 


09«1/98 


0»01/96 


09/01/96 


09/01/98 
09/01/98 


Proiected 

Noltoe 
End  Date 


11/25/96 
11/25/96 
11/25/96 
11/25/98 
11/26/98 

11/26/96 

11/30/96 
11/29/96 


11/30/98 
11/29/96 

11/30/96 
11/30/96 
11/25/96 

11/29/96 

11/30/96 


11/30/96 


11/30/98 


11/30/96 


11/30/96 
11/30/96 


Manufacturer/Importer 


CBI 
CBI 
CBI 
CBI 
CBI 

CBI 

CBI 
CBI 


CBI 
CBI 

CBI 
CBI 
Eastman  Chemfoal 

Company 
EM  Atochem  North 

America.  Inc. 
AMed  Signal.  Inc. 


Aled  Signal.  Inc. 
Aied  Signal.  Inc. 
AMed  Signal.  Inc. 


CBI 
CBI 


(S)  Reactive  polymer  for  use  as  an 
ingredtont  in  surface  coaling  mate- 
rials (open.  norHfspersive  use) 

(S)  Reactive  polymer  for  use  as  an 
ingredtont  in  surface  coating  mote- 
riato  (open.  norHfspersive  uae) 

(S)  Reactive  polymer  for  use  as  an 
ingredtont  in  surface  coaling  mate- 
rials (open.  norHfspersive  use) 

(S)  Reactive  polymer  for  use  as  an 
ingredtont  in  surface  coaling  mote- 
riate  (open.  norHfspersive  use) 

(G)  Ftocculanl  for  Soids-fquk]  Sepa- 
ration 


(G)GraphK  Aits  Prig.  Plate 


Chemical 


(G)  Lubricant  Addttive 


(G)  Binder  for  graphic  arts  coalings 
and  printing  inks 


(G)  /Adhesive  fftit  on  a  tissue  carrier 
(S)  Raw  malarial  uaed  in  the  manu- 
facture of  photoresist 
(G)  Grease  AddMve 
(G)  Mckal  Ptating  Adcflive 
(G)  Chemfcal  lntenne(fnte 

(G)Calaly8t  used  in  Polymeric  Resins 

(S)  Coaling  (radMton  curabto):  Mcs 
(radtofon  curabte):  Adhaaiwe  (radi- 
ation curabto) 

(S)  Coating  (radtofon  curabte):  inks 

-(radtotton  curabte):  aitwsiva  (raif- 

ation  curabto) 
(S)  Coating  (ladnion  curabte):  Ms 

(radtotton  curabte);  adhasiva  (ratf- 

alion  curabto) 
(S)  Coaling  (radtofon  curabte):  Mcs 

(radtolion  curabto):  adhaaiva  (raif- 

alion  curabte) 
(G)  IterHfspersive  use 
(G) 


(G)  Acrylated  Oxetane  Polymar 
(G)  Acrylated  Oxetane  Polymer 
(G)  Acrylated  Oxetane  Polymar 
(G)  Acrylaled  Oxalane  Polyn«r 


(S)     2-prapene-l-aminium.      ruKf- 
meiiyt-rv2-pf<apenyl-.         chtorida. 
polyiiiar  wNh  2iiropanamids  and 
an,iMrimalhyl-2-((1  -ox»2-pro- 
penyOoxylaitenarrinium  chloride* 

(G)  Oxirana,  methyl-^  polyiners  wih 
elhytwne  onda,  I  lyiftuay  terminated 
polybulBdtona  and  TDI.  malhacry- 


(G)  naaclion  product  ol  ethoxylalad 
fatly  aminas  and  MBT 
ammoniummolybatte 

(G)  2A4i«aralana.  .  polymar  alh 
elianylianzaiw.  4-{(1-oro-2-p)d- 
panyl)0Ky)al(yl  propyl  eater,  ammo- 
nium sat* 

(Q)  Acryfc  Polymar  Amine  Sat 

(G)  Aoairi  btocked  phs 

(G)  Oxoakjminum  Acyteto  Complax 
(Q)  Unsaturated  Alphaic  Anina.  Sat 
(S)3-bulsne-1,2-dtal.< 


(S)     Urea. 
(1:ir 

KaVianyloR- 

y)ina»y<cyctahaxyl|nia»iyf|aalsr' 
(S)  1.4-benzendfcartMKyic  acid,  bto 
(4  etianyloxy)buly4eslar* 

acid,  bto 


(S)  1.4 

|[4-((alhanytaRy)ma»iyl| 

c»Uiltexy»iiatii4aalsr* 
(S)    12.4-banzanalricaibOKyfc   acid. 

tos  I4-(alhsnytoKy)butyl|  I 


(G)Btockad> 
(G)  EpoxkSzed  Styrene-butetfan  Co- 
polynwr 
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II.  1  Test  Marketing  Exemption  Notice  Received  From:  08/01/98  to  08/31/98 


Case  No. 

Received 
Date 

Proiected 

Notice 
End  Date 

Manufacturer/Im- 
porter 

Use 

i^ti  ■  lit  II  ii 

T-96-0004 

06/25/98 

1(V0g/98 

Gem  Urettiane  Coip. 

(S)  Finishing  of  leather  textile  treat- 
ment 

(S)  Hexanedioic  acid,  polymer  with  2j2-dh 
melhy(-1,3-propanediol.       1 .6-hexanedk)l. 
hydrazine.                  aipha-hydro-omega- 
hydroxypoly(oxy(melhyt-1.2-elhanediy()],  3- 
hydroxy-2-<hydroxymelhyl)-2- 
methylpropanoic  acid  and  5-isocyanalo-l- 
CisocyanalomelhyO-l  .3> 
Irimethylcyciohexane.    compd.    with    n.n- 

II.  51  Notices  of  Commencement  Received  From:  08/01/98  to  08/31/98 


Case  No. 


P-93-0611 
P-95-0951 
P-95-1054 
P-95-1202 
P-96-0041 
P-96-0603 
P-«7-0082 
P-S7-0301 
P-97-0615 
P-97-0790 
P-97-0e89 
P-97-0959 

p-9e-<x)oe 

P-98-0009 

p-oe-0010 

P-0ft-O1S0 

P-«8-0177 
P-98-0222 
P-98-0276 
P-98-0296 
P-9e-0300 
P-98-0390 
P-98-0397 
P-98-0436 


P-08-0471 
P-98-0511 
P-96-0528 
P-98-0535 
P-«8-0544 
P-98-0559 
P-M-0580 

P-9S-0588 
P-98-0691 


P-98-0593 
P-9&-0601 
P-fl8-0616 
P-96-0617 
P-9e-0637 
P-e»-0647 

P-96-0652 
P-96-0653 

p-ee-06se 

P-9e-0678 


Received  Date 


08/21/98 
08/17/98 
08/13/98 
08/28/98 
08A)3/98 
08/24/98 
08/10/98 
08/31/98 
08A»/98 
08/18/98 
08/03/98 
08/19/98 
08/27/98 
08/27/98 
08/27/98 
08/07/98 

08/03/98 
08/26/98 
08/18/98 
06/28/98 
07/31/98 
08A)4/98 
08A)4/98 
06/10/98 


06/05/98 
08/17/98 
08A)5/96 
08/11/98 
06/18/98 
06/27/96 
06/24/98 

08A)3/98 
08/03/98 


08/16/96 
08/25/98 
08/26/96 
06A}3/98 
06/31/98 
08/10/98 

08/07/98 
08/07/98 
08/18/96 
06/31/98 


Commence- 
ment/Import 
Date 


oaiQ/96 
08/06/96 
07/25/98 
07/28/98 
07/16/96 
06/14/96 
07/28/96 
06/10/96 
07/21/98 
07/3(V98 
07/15/98 
07/27/98 
07/23/96 
07/23/98 
07/23/98 
07/26/96 

07/28/98 
08/06/96 
06A)4/98 
08/21/96 
07/13/98 
07/08/96 
07/08/96 
07/30/98 


07/06/96 
07/17/96 
07/06/96 
07/29/96 
07/30/96 
07/28/98 
07/23/98 

07/14/96 
07/21/98 


08/05/96 
06/12/98 
08/01/98 
07/20/96 
07/31/96 
07/21/96 

07/16/98 
07/16/98 
07/27/98 
08A)2/96 


Chemicai 


(G)  Modifed  styrenatad  acrylate  methacrylate  polymer 

(G)  Polymer  of  polyisocyararte.  t)locked  with  hydroxy  ester  of  caitoamc  add  and  alcohol 

(G)  Condensates  of  methacryUc  ester  and  aminosulfontc  ester 

(G)  Alcanolamine 

(G)  Epoxy4erminatedpolyester  polymer 

(Q)  Organofunctional  silane  ester 

(G)  Acrytated  oligomer 

(S)  Beruene.  eltienyt-,  polymer  with  ettiene* 

(G)  Aoetoacetale  polyol 

(G)  Fkjoroalcyl  ammonium  derivative 

(G)  Crosslinked  polydimethytsiloxanes 

(S)  Amdk)suNurous  acid,  compd.  with  2-aminoethanol  (1:1)* 

(G)  Polyamine  adducts 

(G)  Potyamine  adducts 

(G)  Potyamine  adducts 

(S)  Poty(oxy(nielhyt-l.2-ethanedM)].  alpha-(1-oxo-2-propenyt)-omega-{(tetrahydiih2- 
furanyt)melhoxy)-* 

(G)  Saicone  glycol 

(G)  Styrene  aoytate  copolymer* 

(G)  Organositane  ester 

(S)  Octadecanoic  acid.  1.4-t)utanediyi  ester* 

(G)  Metal  azo  complex 

(G)  AoyMb  resin 

(G)  Acrytate  resin 

(S)  Propanoic  aoB.  3-hydroxy-2-(hydroxymethy0-2-methyl-.  polymer  with 
(chloromethyl)oxirane  polymer  with  4.4'  -  (1-melhy«ethylidane)t)is(cyclohexanoq  2- 
propenoale,  hexahydro-1.3-4sobenzo(urandk)ne  polymer  with  2.2'- 

|oxyt)is(methylene)bis{2-«thyl-1.3-propanedk>ll  ester  with  aJpha-methyl-omega- 
hydroxypoty  (oxy-1 .2-ethariediyt)  and  l.v-methytenebis  [4-isocyanatocyclohexane],  4- 
hydroxytwtyl  acrylale4)locked.  compds.  with  2-(dunelhylamino)  elhanol* 

(G)  PerlNuoroakytethytacrytate  copolymer 

(G)  Saoxanes  modified  polymethaicrylate 

(G)  PerfNuoroaacylethylacrytate  copolymer 

(G)  Polyoxyalcytated  alcohol 

(G)  Polyurethane  with  caitxwy  functions 

(S)  Cellutose  3-<dodecytdmiethytammonio)-2-hydroxypropyt  2-hydroxyethyl  ether,  chloride* 

(S)  Fatty  acids.  C-it-unsaTd.,  dkners.  polymers  with  azelaic  add.  ethytenediamine  piper- 
azine,  acetates* 

(G)  Acrylic  copolymer 

(S)  l,3-benzenedk»rt)oxylic  add.  polymer  with  1 .3H«hydro-1 .3^«oxo-5- 
isotoenzofurancartwxylic  acid.  2.2-d»nethy»-1 .3ixopanedk)l.  2-ethyt-2-(hydroxymethyl)- 
1 ,3-f)ropanedk)l,  hexanedioic  add.  4-hydroxybenzoic  add  and  2.2'-oxyt)is[ethanol]* 

(G)  Disubstituled  cyano-heteropolycydecartwxylic  add  ester 

(G)  Polymer  ester  of  mono  and  dbasic  adds 

(G)  Polyester  resin 

(G)  Polymer  ester  of  mora  and  dfeasic  adds 

(G)  Copolymer  of  methyl  methacrylate 

(S)  SNoxanes  and  silicones.  3-{{2-{I(ethenylphenyOmethyqamino]ethyl]amino]propyl 
methoxy.  melhoxy-terminated.  acetates* 

(G)  Cydooiefin  polymer 

(G)  Cydooiefin  polymer 

(G)  Akytethoxylate  chloride 

(G)  Akyl  benzenasulfonic  add  salt 
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II.  51  Notices  of  Commencement  Received  From:  08/01/98  to  08/31/98— Continued 

Commence 

Case  No. 

Received  Date 

Data 

Chemical 

P-98-0682 

08A)3/98 

07/15/96 

(G)  Unsaturated  alcyl  gngnard  reagent 

P-98-0683 

08/17/98 

07/29/98 

(G)  Polyester  resin 

P-«8-0686 

09/01/98 

06/14/96 

(G)  saoxanes  and  silicones,  akyi  arytalcyl 

P-98-0695 

06/18/98 

06/02/98 

(G)  Hydroxy  functional  oKgomer 

P-48-0725 

08/13/96 

06/06/98 

(S)  Amides,  tai  oi  tatty.  rH2(2-hydnnyelhyl)amino)elhyl).  reaction  products  wHh  sulfur  dh 
oxidR;  fatty  adds.  taN  dl.  reaction  products  with  1-piperazineethanamine  and  auNur  dnx- 
ide:  fatty  adds.  ta»oa  reaction  products  wMh  si«ur  (foxide  and  Ihelhylenelakamine* 

P-98-0780 

08/31/96 

08/21/96 

(S)  Hexanoic  add.  &i(1-oxoisononyl)amini^.  cmpd.  witti  2.2y-nilraotria(e>ianoi(1:1)* 

P-98-0787 

06/11/98 

08A)6/96 

(G)  SuNHed  fatty  amine 

P-98-0799 

06/31/96 

oeci/96 

(G)  Polyamic  add.  ethyl  ester,  acrylale  ester 

ListofSub|acts 

Environmental  protection, 
Premanufacture  notices. 

Dated:  October  1 3 , 1 998. 

Oscar  Moralee, 

Acting  Director,  Information  Management 
Division,  Office  of  Pollution  Prevention  and 
Toxics. 

(FR  Doc.  9&-28234  Filed  10-20-98;  8:45  am] 


ENVIRONMENTAL  PROTECTION 
AGENCY 

{OPPTS-61914;  FRL-8023-11 

Certain  Chemicals;  Premanufacture 
Notices 

AQENCV:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

SMMIAI^:  Section  5  of  the  Toxic 
Substances  Control  Act  (TSCA)  requires 
any  person  who  intends  to  manufacture 
or  import  a  new  chemical  to  notify  EPA 
and  comply  with  the  statutory 
provisions  pertaining  to  the 
manufacture  or  import  of  substances  not 
on  the  TSCA  Inventory.  Section  5  of 
TSCA  also  requires  EPA  to  publish 
receipt  and  status  information  in  the 
Federal  Register  each  month  reporting 
premanufacture  notices  (PMN)  and  test 
marketing  exemption  (TME)  application 
requests  received,  both  pending  and 
expired.  The  information  in  this 
docimient  contains  notices  received 
from  July  15.  to  July  31. 1998. 

ADDRESSES:  Written  comments, 
identified  by  the  document  control 
number  "(OPPTS-51914)"  and  the 
specific  PMN  number,  if  appropriate, 
should  be  sent  to:  Document  Control 
Office  (7407).  Office  of  Pollution 
Prevention  and  Toxics.  Environmental 
Protection  Agency.  401  M  St..  SW..  Rm. 
ETG-099  Washington.  DC  20460. 


Comments  and  data  may  also  be 
submitted  electronically  by  sending 
electronic  mail  (e-mail)  to: 
oppt.ncic9epamail.epa.gov.  Electronic 
comments  must  be  submitted  as  an 
ASCn  file  avoiding  the  use  of  special 
characters  and  any  form  of  encryption. 
Comments  and  data  will  also  be 
accepted  on  disks  in  WordPerfect  in  5.1/ 
6.1  file  fwmat  or  ASCII  file  format.  All 
comments  and  data  in  electronic  form 
must  he  identified  bythe  docket  number 
[OPPTS-51914].  No  Confidential 
Business  Information  (CBI)  should  l>e 
submitted  through  e-mail.  Electronic 
comments  on  this  notice  may  be  filed 
online  at  many  Federal  Depository 
Libraries.  Additional  information  on 
electronic  submissions  can  be  found 
under  "SUPPLEMENTARY 
INFORMATION"  of  this  document. 
FOR  FURTHER  MFORMATKM  COtTTACT: 
Susan  B.  Hazen.  Director. 
Environmental  Assistance  Division 
(7408).  Office  of  Pollution  Prevmtion 
and  Toxics.  Envircmmental  Protection 
Agency.  Rm.  E-531.  401  M  St..  SW.. 
Washington.  DC.  20460.  (202)  554-1404. 
TDD  (202)  554-0551;  e-mail:  TSCA- 
Hotlinedepamail.epa.gov. 

SUPPLEMENTARY  INFORMATION:  Under  the 
provisions  of  TSCA.  EPA  is  required  to 
publish  notice  of  receipt  and  status 
reports  of  chemicals  subject  to  section  5 
reporting  requiremmts.  The  notice 
requirements  are  provided  in  TSCA 
sections  5(d)(2)  and  5(d)(3).  Specifically, 
EPA  is  required  to  provide  notice  of 
receipt  of  PMNs  and  TME  appUcation 
requests  received.  EPA  also  is  required 
to  identify  those  chemical  submissions 
for  whidi  data  has  lieen  received,  the 
uses  or  intended  uses  of  such  chemicals, 
and  the  natiire  of  any  test  data  which 
may  have  l)een  developed.  Lastly.  EPA 
is  required  to  provide  periodic  status 
reports  of  all  diemical  substances 
imdeigoing  review  and  receipt  of 
notices  of  commencement. 

A  record  has  l)een  estabUshed  for  this 
notice  under  docket  niunber  "[OPPTS- 


51914]"  (including  comments  and  data 
submittad  electronically  as  described 
below).  A  pubUc  version  of  this  record, 
including  printed,  paper  versions  of 
electraoic  comments,  which  does  not 
include  any  information  claimed  as  CBI, 
is  available  tax  inspection  from  12  noon 
to  3  pjn..  Monday  through  Friday, 
excluding  legal  holidays.  The  public 
record  is  located  in  the  TSCA 
Nonconfidential  Information  Center 
(NQC).  Rm.  NEM-B607.  401  M  St..  SW.. 
Washington.  DC  20460. 

Electronic  comments  can  be  sent 
directly  to  EPA  at: 

opptiicic9epuiiail.epa.gov 

Electronic  comments  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption. 

The  official  record  for  this  notice,  as 
well  as  the  public  version,  as  described 
above  will  be  kept  in  paper  form. 
Accordingly,  EPA  will  transSu'  all 
comments  received  electronically  into 
printed,  paper  form  as  they  are  received 
and  will  place  the  paper  copies  in  the 
official  record  which  will  also  include 
all  commmts  submitted  directly  in 
writing.  The  official  record  is  the  paper 
record  maintained  at  the  address  in 
"ADDRESSES"  at  the  beginning  of  this 
document. 

In  the  past.  EPA  has  pubUshed 
individual  noticea  reflecting  the  status 
of  section  5  filings  received,  pending  or 
expired,  as  well  as  notices  reflecting 
receipt  of  notices  of  commencement.  In 
an  effort  to  become  more  responsive  to 
the  regiilated  community,  the  users  of 
this  information  and  the  general  public, 
to  comply  with  the  requirements  of 
TSCA.  to  conserve  EPA  resources,  and 
to  streamline  the  process  and  make  it 
more  timely.  EPA  is  consolidating  these 
separate  notices  into  one  comprehensive 
notice  that  will  be  issued  at  ragular 
intervals. 

In  this  notice.  EPA  shall  provide  a 
consolidated  report  in  the  Federal 
reflecting  ths  dates  PMN 
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requests  were  received,  the  protected 
notice  end  date,  the  manufacturer  or 
importer  identity,  to  the  extent  that  such 
infonnatioD  is  not  claimed  as 
confidential  and  chemical  identity, 
either  specific  or  generic  depending  on 
whethw  chemical  identity  has  been 
claimed  confidential.  Additionally,  in 
this  same  report.  EPA  shall  provide  a 
listing  of  receipt  of  new  notices  of 
conmiencement. 

EPA  believes  the  new  fbnnat  of  the 
notice  will  be  easier  to  understand  by 
the  interested  public,  and  provides  the 
infonnation  that  is  of  greatest  interest  to 
the  public  users.  Certain  information 
provided  in  the  earlier  notices  will  not 
be  provided  under  the  new  format  The 
status  reports  of  substances  under 
review,  potential  production  volume. 


and  summaries  of  health  and  safiBty  data 
will  not  be  provided  in  the  new  notices. 

EPA  is  not  providing  production 
volume  information  in  me  consolidated 
notice  since  such  information  is 
generally  claimed  as  confidoitial.  For 
this  reason,  there  is  no  substantive  loss 
to  the  public  in  not  publishing  the  data. 
Health  and  safety  data  are  not 
summarized  in  the  notice  since  it  is 
recognized  as  impossible,  given  the 
format  of  this  notice,  as  well  as  the 
previous  style  of  notices,  to  provide 
meaningful  infonnation  on  the  subject. 
In  those  submissions  where  health  and 
safety  data  were  received  by  the  Agency, 
a  footnote  is  included  by  the 
Manufacturer/Importer  identity  to 
indicate  its  existence.  As  stated  below, 
interested  persons  may  contact  EPA 


directly  to  secure  information  on  such 
studies. 

For  persons  who  are  interested  in  data 
not  included  in  this  notice,  access  can 
be  seciued  at  EPA  Heedquarters  in  the 
NQC  at  the  address  provided  above. 
Additionally,  interested  parties  may 
telephone  the  Document  Qintrol  C^ce 
at  (202)  260-1532.  TDD  (202)  554-0551, 
for  generic  use  information,  health  and 
safety  data  not  claimed  as  confidential 
or  status  reports  on  section  5  filings. 

Send  all  comments  to  the  addrcws 
listed  above.  All  comments  received 
will  be  reviewed  and  appropriate 
amendments  will  be  made  as  deemed 
necessary. 

This  notice  will  identify:  (I)  PMNs 
received;  and  (11)  Notices  of 
Commencement  to  manufacture/import. 


I.  41  Premanufacture  Notices  Received  From:  07/15/98  to  07/31/98 


CaaeNo. 

Dels 

Prancwa 
Noioe 

Manuleciufer/lniporter 

Use 

Chemical 

End  Dale 

P-96-1036 

07/20/96 

10/18/96 

3M  Company  •  ORM> 
oompMenoe  3M 
Automotive  and 

group 

ca 

(S)  Chemical  MennedMe 

(S)  /Mhaeion  promotor  for  peint;  blnd- 

(S)  Hydrofluoric  acid,  reaction  prod- 
ucts with  heplwie* 

ify\    1  1        i              .A oimmIm 

P-96-1037 

07/20ra6 

10/18/96 

(u)  riyvocafDon  resm 

er/lacldier  for  inks;  biocfc  niodlei' 
foradheaivee 
(S)  Heat  Mmefar  fluid:  prooees  me- 

P-M-1030 

07/2ty96 

10/18/96 

3M  Company  -  groM> 

(S)  Hydrofluoric  acid,  reaction  prod- 

dhsn;   eleclranic   testing.   Ihermel 

ucts  with   1>bis   (MNuoromethyl) 

beruene* 

CnmvKm  nrnnfma 

feanelormer  oooing 

a«M> 

P-M-1040 

07/2(y96 

10/18/96 

3M  Company  •  group 

(S)  Heal  transfer  fluid;  process  me- 

(S)  Hydrofhjoric  acid,  reaction  prod- 

oomplanoe3M 

dum.   eiedronic   testing,   thermal 

ucts                  with                  1> 

ahodt  conetanl  Ismperaiuie  tiaths. 

bis(ti18uoromeihyl)t)enzene* 

II  ti    ■    ■iifii  ■!    aHM^b^*^^^ 

cnsmcai  rnaniMs 

kaiwformer  oooing 

P-M-1041 

07/20196 

10/18/96 

Nlpa  haidiwicite  inc. 

(S)  miennedtole  for  an  agricuNural 

(Q)  Cliiorlnsled,  altylaled,  aiudiatic 
add 

P-ee-1042 

07/2(y96 

10/18/96 

CO 

(Q)   Resin   for   Protective   IndusMal 
Coalings 

(Q)  Styrenaled  epoxy  acrylate  poly- 
mer 

P-M-1044 

07/21/96 

06/21/96 

Henkel  CorporHion 
(Emery  group) 

(Q)  Emulaifying agertm oofllings 

(S)  Fatty  acids.  C,..,.  and  CrCzj 
unsakl.  esler  wNh  polypropylene 
gtyooi,  ethers  vMh  polypropylene 
glyooi,  ether  wMh 
IrimslhylotpropMe  (3:1)* 

P-96-1046 

07/20/96 

10/18/96 

/Uled  Signtf .  Inc. 

(Q)  SNe  ImMsd  liileiiiiedMe  in  Itw 
production    of    fluorinatod    oom- 

(G)  fRuoroalcyl  dtester 

P-9»-1047 

07/20m 

10/18/96 

/used  Signal.  Inc. 

(G)  sue  Imiled  mtemwdtote  in  the 
production    of    fluorinalsd    com- 
pounds 

(G)  Fluoroalcyl  dtesler 

P-«fr-1048 

07/24/98 

1Q/22m 

Eastman  Ctwmical 
Company 

(S)  Chemical  intennedMe 

(S)  3-furancart)oxaidehyde, 
letoahydro-* 

P-96-1049 

07/24/96 

10/22/98 

OBI 

(G)  Open,  non-dtopersive  use 

(G)  Acrylic  polymer 

f^-«fr-1060 

07/24/96 

10/22/96 

CBI 
CBI 

(G)  Open.  noiHlspersive  use 

(G)  Quaitsnary  ammonium  piwephale 

sdl 
(G)  Roein,  maleated,  polymer  with 

P-418-1061 

07/24/96 

10/22/96 

(G)  Lithographic  pnming  wk  resin 

alunninum                isopropoKide  et 

. 

^VQ^v^^^^v^^^^W^B^^ff    V  ^w^^y^^^v  va  y  V     SV^T^^^^^     ■  ^^vi^vr 

tion  products,  (flol  dKllycidyl  ether 

and  glyoeroi 

FMi6-1052 

07/24/96 

10/22/96 

tnoiex  Ctiemcal  Conv 

(S)  Potyester  poiyoi  for  use  as  a  pre- 

(S) Hexanedtoic  acid,  polymer  with 

P«V 

cursor  for  polyureltianes 

bulanedMc  acid.  2,2'- 
oxybislettwnol).  penlanedkMC  add, 
and  l,2>prDpanetrior 
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1. 41  Premanufacture  Notices  Received  From:  07/15/98  to  07/31/98— Continued 


Case  Ho. 


Received 
Dale 


Protected 

Notice 
End  Date 


Manufacturer/Importer 


Use 


Ctiemcal 


P-08-1053 
P-9e-1054 
P-M-1056 

P-08-1056 


P-08-1057 
P-g6-1058 
P-98-1056 
P-98-1060 

P-08-1061 
P-98-1062 

P-98-1063 


P-«8-1064 


P-98-1065 


P-96-1066 


P-<6-1067 
P-Oe-1066 
P-M-1066 
P-96-1070 

P-96-1071 

P-g8-1072 

P-08-1073 

P-98-1074 
P-96-1075 

P-98-1076 
P-96-1077 
P-g6-1093 

P-98-1094 


07/27/98 
07/27/98 
07/23/96 

07/23/98 


07/27/98 
07/27/98 
07/28/98 
07/29/98 

07/28/98 
07/27/98 

07/27/98 


07/27/98 


07/28/98 


07/28/98 


07/29/96 
07/29/96 
07/29/96 
07/30/98 

07/30/98 

07/30/96 

07/30/96 

07/30/98 
07/29/98 

07/30/98 
07/29/98 
07/30/98 

07/30ra6 


10/25«e 
10/25/96 
10/21/96 

10/21/98 


10/25/96 
10/25/98 
10/26/98 
10/27/98 

10/26/98 
10/25/98 

10/25/96 


10/25/98 


10/26/98 


10/26^6 


10/27/96 
10/27/96 
10/27/96 
10/28«6 

10/28/96 

1008/98 

10/28m 

10/28/96 
10/27/96 

10^28/96 
10/27/96 
10/28m 

10/28/96 


CBI 
CBI 
CBI 

Shirvelsu  Siicones  Of 
/America.  Inc 


CBI 
CBI 
CBI 
Caschemlnc. 

Engefliard  Corporation 
Omg  Americas,  Inc. 

AsNwid  Chemical 
Company-  Enviroiv 
mental.  Health  & 
Safely 

Asraano  unemcai 
Company-  Envirorv 
mertel.  Health  & 
Safety 

Ashland  Chemical 
Company  -  Envirort- 
mental.  Health  & 
Safety 

/Ashland  Chemical 
Company  -  Envirort- 
menlal.  Health  & 
Safely 

CBI 

CBI 

CBjl      

Reichhold  Chemicals 
Inc 

Henkel  Corporation 

Henkel  corporation 

CBI 

CBI 

Oba  SpeciaKy  Ctiemi- 

cals  Corporation 
CBI 
CBI 
Henkel  Corporation 

Henkel  Corporation 


(S)  Coating  for  wood 

(G)  Open.  norHfspersive  use 

(G)  Open,  non-dspersive  (resin) 

(S)  Ingredtort  for  emulsified  sttoone 
resin  coaling  agent 


(G)  QuBRy  control  agent 

(G)  QuaMty  control  agent 

(G)  Process  aid 

(G)  Fatty  add  source  for  Industrial  lu- 


(S)  A  colorant  for  plastics 

(S)  Fuel  01  AddWve/  Diesel  additive 

(G)  Lamination  adhesive 


(G)  Laminalion  adhesive 


(G)  Foam  oorlrol  agent 


(G)  Foam  umrirol  agent 


(G)  f^esin  coaling 
(S)  flesin  for  inks;  resin  for 
(S)  Resin  for  inks;  resin  for 
(S)  Uv  curable  coatings 


(Q)  Rheology  modMer  lor  costing, 
inks  and  adhesives 

(G)  Rheology  modWer  for  Coating. 


(G)  Curing  catalyst  for  polymer-bassd 


(G)  Industrial  IntsrmedMle 
(S)  TexMe  ooeling  addWve 


(G)HWty 

(G) 

(G)  Rheotogy  ModMer  for  Coalings. 

Inks  and  Adhesives 
(G)  Rheotogy  modWer  for  Coelings. 

talks  and  Adhesrves 


(G)  Polyealor  potyurettiene 

(G)  Quartanary  /kmmorium  Sai 

(G)    Croeairking    Stowing    Urettwie 


(S)    2-tMilanoic    add.    4-oxo-4-([3- 
(liiettiuiyBlyl)piiJt>ynaiiH  >.>}-;         1- 
propanamine.  3-(liiettiiMyilyl)-,  (2^ 
2-ethy^2-tMlene(floa«s  (1:1)* 
(G)  SubsHtuled  tMnzamide 
(G)  DieubsMtotod  heleromonocyde 
(G)  Polyamine  chokide  saK 
(G)  Mixed  vegetable  oi  fatty  adds 

(G)  Azo  yeflow  pigment 

(S)  9-octadeoenoic  add.  (2)  -  cerium 


(G)  f*olyuretharte  prepolymer 


(G)  ModMed  potyurettiene 


(G)  Hyrophobic 


(G)  Hyrophobic  day 


(Q)  Acrytatod  urettiane 
(G)  f*olycaprelactone  polyoli 
(Q)  Polycaprolaclone  polyols 
(0)1 


(G)Aicyli 
(G)Aicyl) 
(G)  Alcyl  Tm  Sal 


(G)Aryll 

(G)     PolydhnsttiylsiOKans 


Qrattod 


(G)  Potycydc  Atand 
(G)  «jubsiliesrt  Polystyrene 
(G)Ai(yli 


(Q)  AkyI  AlKwytate 


Case  No. 


P-05-1053 
P-fl6-0747 

P-97-0977 
P-97-0993 
P-97-1107 

P-d8-0100 


II.  22  Notices  of  Commencement  Received  From:  07/15/98  to  07/31/98 


Received  Date 


07/22/96 
07/27/96 

07/27/98 
07/20/96 
07/29/96 
07/23/96 

07/23/98 


Commence- 

mert/lmport 

Dale 


07A)g/98 
07/21/98 

07/18/98 
07/01/96 
07/27/96 
07/17/96 

07/17/98 


Chemical 


oompd.  wtth  2-anano-2- 


(G)  Waler-eokJbte  urethane  aflcyd 

(S)  2>furan(Sone.  polymer  wtth  ettienytoenzene.  propyl - 

iiiettiyt  l-propanoT 
(G)  Triazine  derivative 
(G)  Slicone  polyether 
(G)  /Ammonium  saR  of  an  addic  polymer 
(G)  Cuprale(4-),  I2-^3^Isubslilu^Bd^1A5-lriaz^^^-yflamin(*5-hy*o«y-5- 

8uNophenylKsubstttuled)az(4,  socfum  sar 
(G)  CuprBte(4-),  l2-n3*ubat*u»«fl-1A54riazin-2-yMmin(^-hy*oxy^ 

sultaphenyq(sub8lltoled)azc4,  sodhsn  saT 
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II.  22  Notices  of  Commencement  Received  From:  07/15/98  to  07/31/98— Continued 

Convnsno^ 

Caae^4o. 

RaoaivadOals 

i-i  -  iiiftMii  II  gt 
msfwimpon 

Oil* 

Chsmicsl 

P-«8-0224 

07/24/96 

07/14/98 

(Q)  195251-01-3 

F^-08-0284 

07/20/98 

0605/96 

(0)  Walsr-bom*  polyotfr 

P-M-O300 

07/31/98 

07/13/98 

(Q)  MeM  azo  oomptex 

P-9e-0325 

07/20/98 

06/3(y96 

(G)  PoiyoxyakytsnMkyiainine 

P^9e-0386 

07/20«8 

07/03/96 

(Q)  Polyurslhans  dapmwion 

P-08-0391 

ojfzom 

07/03/96 

(Q)  Poiywvltwra  resin 

P-«B-043g 

07/27/98 

07/17/96 

(Q)  Poly(arytan*  alher) 

P-98-0440 

07/29/98 

07/06/96 

(0)  Polyinsflc  oolorante 

P-98-0449 

07/20/98 

07/03m 

(Q)  BtodcKl  hydrapMieiriipMic poiyisocyanato 

P-98-0466 

07/30/98 

07/10/98 

(S)  Sun«o««ar  o«.  poiynwr  wtth  p4art4)uiyt)enzoic  add,  isopMhaiic  acid,  penlaeryltvilol. 
pMhalc  anhydride,  polyalhytena  glyool  and  tdT 

P-08-0687 

07/20/98 

07/00/98 

(0)  Polyaciylamlda 

P-98-0656 

07/21/98 

07/16/98 

(Q)  Akyteytjisurea 

P-98-0667 

07/27/98 

06/16/98 

(S)  1-tulane.  hydretonnytalion  products.  dMn.  residuas* 

P'W^UdSD 

07/29/98 

07/27/98 

(Q)  Poiyoxyakylsna  potyesler  uralhane  block  copolymer 

Y-01-0020 

07/27/98 

07/06/96 

(Q)  Styrmte-wryic  add  polyfner  saN 

ListofSubiacts 

Enviroiunental  protection,    . 
Premanufacture  notices. 

Dated:  October  13, 1998. 

Oscar  Moralas. 

Acting  Director,  Infonnation  Management 
Division,  Office  of  Pollution  Prevention  and 
Toxics. 

jFR  Doc.  98-28235  Filed  10-20-98;  8:45  am] 


FEDERAL  COMMUNICATIONS 


[DA  96-2046] 

En  Bancs  Regarding  Telecom 
CovracHon 


AOCNCV:  Federal  Communications 

Commission. 

ACTION:  Notice:  correction. 


r:  This  document  corrects 
portions  of  the  Commission's  rules  that 
were  published  in  the  Federal  Register 
of  October  15, 1998  (63  FR  55389). 
EFFECTIVE  DATE:  October  21, 1996. 
FOR  FURTHER  MIFORMATION  CONTACT: 
Florence  Grasso  at  418-1579. 
SUPPLEMENTARY  MIFORMATION:  The 
Federal  Communications  Commission 
published  a  document  announcing  two 
En  Bancs  to  discuss  recent 
consolidations  activities  in  the 
telecommunications  industry,  in  the 
Federal  Register  of  October  15, 1998  (63 
FR  55389).  This  document  makes  the 
following  correction: 

1.  On  page  55389.  in  the  first  column, 
the  DATES  caption  is  corrected  to  read  as 
follows:  DATES:  The  first  En  Banc  will 
take  place  on  Thursday,  October  22, 
1998,  from  12:00  noon  to  1:30  p.m.  The 


second  En  Banc  will  be  scheduled  at  a 

later  date. 

Dated:  October  16. 1998. 

Federal  Communicationt  Commiatioa. 

Kathryn  C  Brown, 

Chief.  Common  Carrier  Bureau. 

[FR  Doc.  98-28366  Filed  10-20-98;  8:4S  am) 

aajjNOooM  s7is-oi-# 

FEDERAL  MARITIME  COMMI88ION 

Ocean  rralght  FonvanJer  Ucenae 
Applieanis 

Notice  is  hereby  given  that  the 
following  applicants  have  filed  with  the 
Federal  Maritime  Commission 
applications  for  licenses  as  ocean  freight 
fomarders  pursuant  to  section  19  of  the 
Shipping  Act  of  1984  (46  U.S.C.  app. 
1718  and  46  CFR  510). 

Persons  knowing  of  any  reason  why 
any  of  the  following  applicants  should 
not  receive  a  Ucense  are  requested  to 
contact  the  Office  of  Freight  Forwarders. 
Federal  Maritime  Conmiission. 
Washington.  DC  20573. 

Jolaco  Maritime  Services  Inc..  9067 
Knight  Road,  Houston,  TX  77054. 
Officer  John  Ola  Coker,  President. 

Dated:  October  IS,  1998. 
IFR  Doc.  98-28181  Filed  10-2&-98;  8:45  am) 

■UMO  COM  sns-ai-M 


FEDERAL  RESERVE  SYSTEM 

Change  in  Bank  Control  NoHcaa; 
Acquisitions  of  Shsres  of  Banks  or 
Bsnk  HokMng  Companies 

The  notificants  listed  below  have 
applied  under  the  Change  in  Bank 
Control  Act  (12  U.S.C.  181 7(j))  and 
§  225.41  of  the  Board's  Regulation  Y  (12 


CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are  . 
considered  in  acting  on  the  notices  are 
set  forth  in  paragraph  7  of  the  Act  (12 
U.S.C  1817(j)(7)). 

The  notices  are  available  for 
immediate  inspection  at  the  Federal   - 
Reserve  Bank  indicated.  The  notices 
also  will  be  available  for  inspection  at 
the  offices  of  the  Board  of  Governors. 
Interested  persons  may  express  their 
views  in  writing  to  the  Reserve  Bank 
indicated  for  that  notice  or  to  the  offices 
of  the  Board  of  Governors.  Comments 
must  be  received  not  later  than 
November  4, 1998. 

A.  Federal  Reserve  Bank  of  Minneapolis 
(JoAnne  F.  Lewellen,  Assistant  Vice 
President)  90  Hennepin  Avenue, 
P.O.  Box  291.  Minneapolis. 
Minnesota  55480-0291: 
1.  Campbell  Family  Limited 
Partnership.  Dunseith,  North 
Dakota;  to  acquire  voting  shares  of 
Security  Bancshares.  Inc.,  Dunseith. 
North  Dakota,  and  thereby 
indirectly  acquire  voting  shares  of 
Security  State  Bank.  Dunseith, 
North  Dakota. 

Board  of  Govemon  of  the  Federal  Reserve 
System.  October  15, 1998. 

Kobait  daV.  Frieraoii. 

Associate  Secretary  of  the  Board. 

IFR  Doc  98-28187  Filed  10-20-98;  8:45  am] 
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FEDERAL  RESERVE  SYSTEM 

Fonnalkms  of.  Acquisitions  by,  snd 
Msrgsri  of  Bsnk  Hoking  Companlea 

The  companies  listed  in  this  notice 
have  applied  to  the  Board  for  approval, 
pursuant  to  the  Bank  Holding  Company 
Act  of  1956  (12  U.S.C.  1841  et  seq.) 
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(BHC  Act).  Regulation  Y  (12  CFR  Part 
225).  and  all  other  applicable  statutes 
and  regulations  to  become  a  bank 
holding  company  and/at  to  acquire  the 
assets  or  the  ownership  of.  control  of.  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 
banks  and  nonhanking  companies 
owned  by  the  bank  holding  company, 
including  the  companies  listed  below. 

The  applications  listed  below,  as  well 
as  other  related  filings  required  by  the 
Board,  are  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  The  application  also  will  be 
available  for  inspection  at  the  offices  of 
the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  on  the  standards  enumerated  in 
the  BHC  Act  (12  U.S.C.  1842(c)).  If  the 
proposal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 
includes  whether  the  acquisition  of  the 
nonbanking  company  complies  with  the 
standards  in  section  4  of  the  BHC  Act. 
Unless  otherwise  noted,  nonbanking 
activities  %vill  be  conducted  throughout 
the  United  States. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  November  13. 
1998. 

A.  Federal  Reserve  Bank  of  Chicago 

(Philip  Jackson.  Applications 
Officer)  230  South  LaSalle  Street. 
Chicago.  Illinois  60690-1413: 
1.  Richlimd  County  Bancshares.  Inc.. 
Richland  Center.  Wisconsin: 
become  a  bank  holdiitg  company  by 
acquiring  100  percent  of  the  voting 
shares  of  Richland  County  Bank. 
Richland  Center.  Wisconsin. 

B.  Federal  Reserve  Bank  of  Cleveland 

(Paul  Kaboth,  Banking  Supervisor) 
1455  East  Sixth  Street,  Cleveland. 
Ohio  44101-2566: 
1 .  Sky  Financial  Group.  Inc.. 
Saiineville.  Ohio  (formerly  known 
as  Citizens  Bancshares,  Inc.):  to 
acquire  100  percent  of  the  voting 
shares  of  The  Ohio  Bank.  Findlay. 
Ohio,  and  Qtizens  Bancshares 
Interim  Bank.  Saiineville.  Ohio. 

C.  Federal  Reserve  Bank  of  San 

Francisco  (Maria  Villanueva. 
Manager  of  Analytical  Support. 
Consumer  Regulation  Group)  101 
Mai^et  Street,  San  Francisco. 
California  94105-1579: 
1.  Bay  View  Capital  Corporation.  San 
Mateo.  California:  to  become  a  bank 
holding  company  by  aoqiiiring  100 
percent  of  the  voting  shares  of  Bay 
View  Bank.  N.A..  San  Mateo. 
California.  Bay  View  Bank.  N.A.. 
currently  operates  as  Bay  View 


Bank. 
In  connection  writh  this  triplication. 
Applicant  also  has  applied  to  acquire 
Regent  Financial  Corporation.  San 
Mateo.  California,  and  ther^y  engage  in 
check  processing  activities,  pursuant  to 
§§  225.28(b)(9).  (b)(10)(i).  and  (b)(14)  of 
Regulation  Y;  and  Bay  Commercial 
Finance  Group.  San  Mateo.  California, 
and  thereby  engage  in  lending  activities, 
pursuant  to  $  225.26(b)(1)  of  Regulaticm 
Y. 

D.  Federal  Reserve  Bank  of  San 
Francisco  (Maria  Villanueva. 
Manager  of  Analytical  Support, 
Consiuner  Regulation  Group)  101 
Market  Street,  San  Francisco. 
California  94105-1579: 
1.  Western  Sierra  Bancorp,  Cameron 
Park.  California;  to  acquire  100 
percent  of  the  voting  shares  of  Lake 
Community  Bank,  Lakeport. 
California. 

Board  of  Governors  of  the  Federal  Reserve 
System.  October  15, 1998. 
Robert  deV.  Frienon. 
Associate  Secretary  of  the  Board. 
(FR  Doc.  98-28188  Filed  10-20-98;  8:45  am] 
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FEDERAL  RESERVE  SYSTEM 

Notice  of  Proposals  to  Engage  In 
Penmlseible  Nonbankk>g  AcUvWee  or 
to  Acquire  Companies  that  are 
Engaged  In  Pannlsslble  Nonbanking 
Activities;  Correction 

This  notice  corrects  a  notice  (FR  Doc. 
96-27635)  published  on  page  55390  of 
the  issue  (m  Thursday,  October  15. 
1998. 

Under  the  Federal  Reserve  Bank  of 
San  Francisco  heading,  the  entry  for 
Banque  Nationale  de  Paris.  Paris, 
France,  is  revised  to  read  as  follows: 

A.  Federal  Reserve  Bank  of  San 
Francisco  (Maria  Villanueva.  Manager  of 
Analytical  Support,  Consumer 
Regulation  Group)  101  Mariiet  Street, 
San  Francisco.  California ^105-1579: 

1.  Banque  Nationale  de  Paris.  Paris. 
France;  to  engage  de  novo  through  its 
subsidiary.  BNP  Capital  Markets.  LLC. 
New  York.  New  York,  in  underwriting 
and  dealing  to  a  limited  extent  in  all 
types  of  ddbt  securities  (including, 
without  limitation,  corporate  debt 
securities,  sovereign  d^t  securities,  and 
debt  securities  convertible  into  equity 
securities)  and  equity  securities 
(including,  without  limitation,  common 
stock,  preferred  stock.  American 
Depositary  Receipts,  Global  Depository 
Receipts,  securities  convertible  into 
equity  securities  and  options,  other 
direct  and  indirect  equity  ownership 
interests  in  corporations  and  other 


entities,  warrants  and  other  rights 
issued  in  coimection  with  the  ibove 
securities,  and  other  rights  issued  by 
close-end  investment  companies,  but 
not  including  ownership  interests  in 
open-end  investment  companies);  See 
e.g.  Sodete  Generale,  84  Fed.  Res.  Bull. 
680  (1998);  in  underwriting  and  dealing 
in  bank-eligible  securities,  pursuant  to 
$  22S.26(bM6)(i)  of  Regulation  Y;  in 
acting  as  private  placconent  agent, 
pursuant  to  §  225.28(b)(7)(iii)  of 
Regulation  Y;  in  acting  as  a  riskless 
principal,  pursuant  to  $  225.28(b)(7)(ii) 
of  Regulation  Y;  in  acting  as  investment 
or  financial  advisor  to  any  person, 
pursuant  to  §  225.28(b)(6)  of  Regulation 
Y;  in  brokerage  activities,  purstiant  to 
§  225.28(b)(7)(i)  of  Regulation  Y;  in 
providing  transactional  services  as  agent 
with  respect  to  a  broad  range  of  fcweign 
exchange  and  derivatives  instruments, 
pursuant  to  §  225.28(b)(7)(v)  of 
Regulation  Y;  in  acting  as  principal  in— 
foreign  exchange  and  certain  derivatives 
transactions,  pursuant  to 
§  225.28(b)(8)(ii)  of  Regulation  Y;  in 
making,  acquiring,  brokering  or 
servicing  loans  or  other  extensions  of 
credit,  pursuant  to  S  225.28(b)(1)  of 
Regulation  Y;  in  asset  management, 
servicing  and  collection  of  assets  of  a 
type  that  an  insured  depository 
institution  may  originate  and  own. 
pursuant  to  §  225.28(b)(2)(vi)  of 
Regulation  Y;  and  acquiring  debt  that  is 
in  default  at  the  time  of  acquisition, 
pursuant  to  §  225.28(b)(2)(vii)  of 
Regulation  Y.  These  activities  will  be 
conducted  worldwide. 

Comments  on  this  application  must 
be  received  by  October  28, 1998. 

Board  of  Coventors  of  tbe  Federal  Reserve 
System,  October  15, 1998. 
tahart  daV.  Tiienom, 
Associate  Secretary  of  the  Board. 
(FR  Doc  98-28186  Filed  10-20-08:  8:45  ami 
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OFFICE  OF  OOVERNMLNT  ETMCS 

^^^^^L^K.^k.^h.^k^a   ^^^klS^k^idA^k^Ma    ^^^^^B&^BA^^flMft 

propoaso  uoaecDon,  uuniiiwiii 
naquaac  nvpoaeQ  oiigiiey  nwma 
OQE  Form  4S0  Enculivs  Branch 


Office  of  Government  Ethics 
(OGE). 
action:  Notice. 


r:  After  this  first  round  notice 
and  public  comment  period,  OGE  plans 
to  submit  a  slightly  revised  version  of  its 
OGE  Form  450  for  confidential  financial 
disclosure  rqxwting  imder  its  existing 
executive  branch  regulations  for  review 
and  three-year  approval  by  the  Office  of 
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Management  and  Budget  (C^«fB)  under 
the  Paperwork  Reduction  Act. 
DATES:  Conunents  by  the  agencies  and 
the  public  on  this  proposal  are  invited 
and  should  be  received  by  January  4. 
1999. 

AOORESSES:  Comments  should  be  sent  to 
William  E.  Gressman.  Associate  General 
Counsel.  Office  of  Government  Ethics. 
Suite  500. 1201  New  York  Avenue, 
NW..  Washington.  DC  20005-3917. 
Comments  may  also  be  sent 
electronically  to  CX^E's  Internet  E-mail 
address  at  usogettoge.gov  (for  E-mail 
messages,  the  subjecrt  line  should 
include  the  following  reference — 
"Proposed  Slightly  Revised  OGE  Form 
450  Executive  Branch  Confidential 
Financial  Disclosure  Report"). 

FOR  FURTHER  MfORMATION  CONTACT:  Mr. 
Gressman  at  the  Office  of  Government 
Ethics,  telephone:  202-208-6000,  ext. 
1110;  TDD:  202-209-6025;  FAX  202- 
208-6037.  A  copy  of  the  proposed 
slightly  revised  OGE  Form  450  may  be 
obtained,  without  charge,  by  contacting 
Mr.  Gressman. 

SUPPLEMENTARY  MFORMMTION:  The  Office 
of  Government  Ethics  is  planning  to 
submit,  after  this  notice  and  comment 
period  (with  any  modifications  that  may 
appear  warranted),  a  slightly  revised 
version  of  the  OGE  Form  450  Executive 
Branch  Confidential  Financial 
Disclosure  Report  for  three-year 
approval  (reclearance)  by  OMB  under 
the  Paperwork  Reduction  Act  of  1995. 
44  U.S.C.  chapter  35.  The  OGE  Form 
450  (OMB  control «  3209-0006)  collects 
information  from  covered  department 
and  agency  officials  as  required  under 
OGE's  executive  branchwide  regulatory 
provisions  in  subpart  I  of  5  CFR  part 
2634.  The  revised  OGE  Form  450  will 
serve  as  the  uniform  report  form  for 
collection,  on  a  confidential  basis,  of 
financial  information  required  by  the 
OGE  regulation  from  certain  new 
entrant  and  incumbent  employees  of  the 
Federal  Government  executive  branch 
departments  and  agencies  in  order  to 
allow  ethics  officials  to  conduct  conffict 
of  interest  reviews  and  to  resolve  any 
actual  or  potential  conflicts  found. 

The  basis  for  the  OGE  regulation  and 
the  report  form  is  two-fold.  First,  section 
201(d)  of  Executive  Order  12674  of 
April  12. 1969  (as  modified  by 
Executive  Order  12731  of  October  17. 
1990)  makes  OGE  responsible  for  the 
establishment  of  a  system  of  nonpublic 
(confidential)  financial  disclosure  by 
executive  branch  employees  to 
complement  the  system  of  public 
financial  disclosure  under  the  Ethics  in 
Government  Act  of  1976  (the  "Ethics 
Act"),  as  amended.  5  U.S.C  appendix. 
Second,  section  107(a)  of  the  Ethics  Act, 


5  U.S.C.  appendix.  Section  107(a). 
further  provides  authority  for  OGE  as 
the  supervising  ethics  office  for  the 
executive  branch  of  the  Federal 
Government  to  require  that  appropriate 
executive  agency  employees  file 
confidential  financial  disclosure  reports. 
"in  such  form  as  the  supervising  ethics 
office  may  prescribe."  The  current  OGE 

Form  450.  adopted  in  early  1996.      

together  %vith  the  underlying  OGE  5  CFR 
part  2634  regulation,  issued  in  1992  and 
modified  since,  constitute  the  basic 
form  OGE  has  prescribed  for  such 
confidential  financial  disclosure  in  the 
executive  branch. 

The  relatively  minor  updating 
revisions  OGE  now  proposes  to  make  to 
the  OGE  Form -450  will  bring  it  up-to- 
date  and  will  not  require  any  rule 
changes  to  accomplish.  First.  OGE 
proposes  to  make  a  couple  of  revisions 
to  the  Privacy  Act  and  public  burden 
information  statements  on  page  3  of  the 
instructions  to  the  form.  The  proposed 
revisions  include  addition  to  the 
Privacy  Act  statement  of  a  reference  to 
the  underlying  executive  branchwide 
Privacry  Act  system  of  records.  OCE/ 
GOVT-2,  for  confidential  disclosure 
reports  that  OGE  issued  in  1990  upon  its 
separation  from  the  Office  of  Personnel 
Management.  See  55  FR  6327-6331 
(Febriiary  22, 1990).  Also,  the  indication 
of  routine  use  six  for  such  reports  in 
judicial  or  administrative  proceedings 
would  be  revised  to  more  closely  track 
the  wording  of  the  underlying  routine 
use  in  the  OGE/GOVT-2  system  notice. 
Under  the  public  burden  information 
statement.  OGE  proposes  to  remove  the 
reference  to  OMB  as  an  additional  point 
of  contact  for  information  collection 
comments  on  the  OGE  Form  450.  In 
accordance  with  current  procedures. 
OGE  will  henceforth  be  indicated  as  the 
sole  contact  point  for  such  comments, 
on  which  OGE  will  coordinate  with 
OMB  if  need  be.  The  Office  of 
Government  Ethics  is  also  correcting  a 
few  minor  typographical  errors  on  the 
form  (includhig  the  instructions)  and  is 
proposing  a  couple  of  minor  stylistic 
edits  as  well.  The  mark-up  copy  of  the 
form  as  proposed  for  slight  revision, 
available  from  OGE  (see  the  FOR 
FURTHER  MFORMATION  CONTACT  section 
above),  shows  all  of  the  changes  that 
would  be  made. 

No  substantive  changes  to  the  OGE 
Form  450  are  being  proposed  at  this 
time,  though  OGE  does  note  (as  also 
referenced  on  the  mark-up  copy  of  the 
form)  that  the  thresholds  for  reporting  of 
gifts  and  reimbursements  in  Part  V  of 
the  OGE  Form  450,  currently  $250  from 
any  one  source  with  a  $100  de  minimis 
amount,  may  have  to  be  adjusted 
sometime  next  year  if  the  General 


Services  Administration  raises 
"minimal  value"  under  the  Foreign 
Gifts  and  Decorations  Act.  5  U.S.C 
7342(a)(5).  to  more  than  $250. 
(Currently,  the  minimal  vahie  is  set  at 
$245  pursuant  to  41  (TR  101-49.001-5 
of  GSA's  regulaticms.)  Under  section 
102(a)(2)(A)  and  (B)  of  the  Ethics  Act  as 
amended,  5  U.S.C.  appendix, 
§  102(aK2)(A)  and  (B),  the  public 
financial  disclosure  reporting  thresholds 
are  pegged  to  any  sudi  minimal  value 
increase.  The  Office  of  Government 
Ethics  has,  in  its  5  CFR  part  2634 
regulaticm,  extended  the  statutory 
thresholds  to  confidential  financial 
disclosure  reporting  for  the  executive 
branch.  If  the  thresholds  do  need  to  be 
increased,  OGE  will  revise  the  OGE 
Form  450.  and  the  imderlying  part  2634 
regulation  (public  financial  disclosure 
reporting  would  also  be  affected),  and 
coordinate  with  OMB  on  the  paperwork 
and  rulemaking  aspects  of  the  revision. 
The  Office  of  (k>vemment  Ethics  will 
also  advise  the  departments  and 
agencies  of  any  such  change. 

The  Office  of  Government  Ethics 
expects  that  the  currently  anticipated 
slightly  revised  form  should  be  ready, 
after  OMB  clearance,  for  dissemination 
to  executive  branch  departments  and 
agencies  early  next  year.  Once  finally 
cleared.  OGE  will  make  the  newly 
revised  form  available  to  departments 
and  agencies  in  paper.  On  OGE's  ethics 
CD-ROM  and  in  the  Ethics  Resource 
Library  section  of  the  OGE  Internet  Web  - 
site  (address:  http://wvrw.usoge.gov).  In 
addition,  when  time  and  resources 
permit.  OGE  will  endeavor  to  make  an 
updated  electronic  veraion  of  its 
software  for  the  OGE  Form  450  available 
on  the  OGE  Web  site.  This  will  allow 
employees  the  option  of  preparing  their 
forms  on  a  computer,  althot^  a 
printout  and  manual  signature  of  the 
form  are  still  required  unless 
specifically  approved  otherwise  by 
OGE.  Moreover.  OGE  also  permits 
departments  and  agencies  to  develop  or 
utilize  on  their  own  electronic  versions 
of  the  OGE  Form  450  provided  they 
precisely  duplicate  the  paper  original  to 
the  extent  technically  possible. 

Since  1992  various  agencies  have 
developed,  with  OGE  review/approval, 
alternative  reporting  formats,  such  as 
certificates  of  no  conflict,  for  certain 
classes  of  employees. 

Other  agencies  provide  for  additional 
disclosures  pursuant  to  independent 
organic  statutes  and  in  certain  other 
circimistances  when  authorized  by  OGE. 
Last  year.  OGE  itself  developed  the  new 
OGE  Optional  Form  450-A  (Certificate 
of  No  New  Interests)  for  possible  agency 
and  employee  use  in  certain  years,  if 
applicable.  However,  the  OGE  Form  450 
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remains  the  uniform  executive  branch 
report  form  for  most  of  those  executive 
branch  employees  who  are  required  by 
their  agencies  to  report  confidentially 
on  their  financial  interests.  The  OGE 
Form  450  is  to  be  filed  by  each  reporting 
individual  with  the  designated  agency 
ethics  official  at  the  executive 
department  or  agency  where  he  or  she 
is  or  will  be  employed. 

Reporting  individuals  are  regular 
employees  whose  positions  have  been 
designated  by  their  agency  under  5  CFR 
part  2634.904  as  requiring  confidential 
financial  disclosure  in  order  to  help 
avoid  conflicts  with  their  assigned 
responsibilities;  additionally,  all  special 
Government  employees  (SGE)  are 
generally  required  to  file.  Agencies  may. 
if  appropriate  under  the  OGE  regulation, 
exclude  certain  regular  employees  or 
SGEs  as  provided  in  5  CFR  2634.905. 
Reports  are  normally  required  to  be  filed 
within  30  days  of  entering  a  covered 
position  (or  earlier  if  required  by  the 
agency  concerned),  and  again  annually 
in  the  fall  if  the  employee  serves  for 
more  than  60  days  in  the  position.  As 
indicated  in  §  2634.907  of  the  OGE 
regulation,  the  information  required  to 
be  collected  includes  assets  and  sources 
of  income,  liabilities,  outside  positions, 
employment  agreements  and 
arrangements,  and  gifts  and  travel 
reimbursements,  subject  to  certain 
thresholds  and  exclusions. 

Most  of  the  persons  who  file  this 
report  form  are  current  executive  branch 
Government  employees  at  the  time  they 
complete  the  forms.  However,  some 
filers  are  private  citizens  who  are  asked 
by  their  prospective  agency  to  file  a  new 
entrant  repent  prior  to  entering 
Government  service  in  order  to  permit 
advance  checking  for  any  potential 
conflicts  of  interest  and  resolution 
thereof  by  agreement  to  recuse  or  divest, 
obtaining  of  a  waiver,  etc  Based  on 
OGE's  annual  agency  ethics  program 
questionnaire  responses  for  1996  and 
1997,  OCE  estimates  that  an  average  of 
approximately  281.500  OGE  450  report 
forms  will  be  filed  each  year  for  the  next 
three  years  throughout  the  executive 
branch.  This  estimate  is  based  on  the 
average  number  of  forms  filed 
branchwide  for  the  past  two  yeare.  some 
286,450  in  1996  and  276.444  in  1997. 
for  a  total  of  562.894.  with  that  nimiber 
then  divided  in  half  and  rounded.  Of 
these.  OGE  estimates  that  no  more  than 
between  5%  and  10%.  or  some  14.075 
to  28,150  per  year  at  most,  will  be  filed 
by  private  citizens,  those  potential 
(incoming)  regular  employees  whose 
positions  are  designated  for  confidential 
disclosiue  filing  as  well  as  potential 
special  Government  employees  whose 
agencies  require  that  they  file  their  new 


entrant  reports  prior  to  assuming 
Government  responsibilities.  No 
termination  reports  are  required. 

Each  filing  is  estimated  to  take  an 
average  of  one  and  one-half  hours.  The 
number  of  private  citizens  whose 
reports  are  filed  each  year  with  OGE  is 
less  than  10,  but  pursuant  to  5  CFR 
1320.3(c)(4)(i).  the  lower  limit  for  this 
general  regulatory-based  requirement  is 
set  at  10  private  persons  (OGE- 
processed  reports).  This  yields  an 
annual  reporting  burden  of  15  houre,  the 
same  as  in  OGE's  current  OMB 
inventory  for  this  information 
collection.  The  remainder  of  the  private 
citizen  reports  are  filed  with  other 
departments  and  agencies  throughout 
the  executive  branch. 

Public  comment  is  invited  on  the 
proposed  slightly  revised  OGE  Form  450 
as  set  forth  in  this  notice,  including 
specifically  views  on  the  need  for  and 
practical  utility  of  this  proposed 
modified  collection  of  information,  the 
accuracy  of  OGE's  burden  estimate,  the 
enhancement  of  quality,  utility  and 
clarity  of  the  information  collected,  and 
the  minimization  of  biuden  (including 
the  use  of  information  technology). 

Comments  received  in  response  to 
this  notice  will  be  simmiarized  for.  and 
may  be  included  with,  OGE's  future 
request  for  OMB  paperwoiii  approval  for 
the  proposed  slightly  revised  OGE  Form 
450.  At  that  time,  OGE  will  publish  a 
second  paperwoii:  notice  in  the  Federal 
Register  to  inform  the  agencies  and  the 
public. 

Approved:  October  15, 1998. 
StafiliaB  D.  Pons. 

Director,  Office  of  Government  Ethics. 
|FR  Doc  98-28153  Filed  10-20-98;  8:45  am] 
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DEPARTMEHT  OF  HEALTH  AND 
HUMAN  SERVICES 

Agency  for  Toxic  Subetencee  and 


(ATSOR-137I 

AvallabUity  of  Drstt  Toxicological 


AQBICY:  Agency  for  Toxic  Substances 
and  Disease  Registry  (ATSDR). 
Department  of  Health  and  Human 
Services  (HHS). 
ACTION:  Notice  of  availability. 

SUMMARY:  The  Comprehensive 
Environmental  Response. 
Compensation,  and  Liability  Act  of  1980 
(CERCLA),  as  amended  by  the 
Superfund  Amendments  and 
Reauthorization  Act  of  1986  (SARA). 


Section  104(i)(3)  [42  U.S.C.  9604(i)(3)) 
directs  the  Administrator  of  ATSDR  to 
prepare  toxicological  profiles  of  priority 
hazardous  substances  and  to  revise  and 
publish  each  updated  toxicological 
profile  as  necessary.  This  notice 
announces  the  availability  of  the  12th 
set  of  toxicological  profiles,  one  being  a 
new  draft  and  five  updated  drafts, 
prepared  by  ATSDR  for  review  and 
comment. 

DATES:  In  order  to  be  considered, 
comments  on  these  draft  toxicological 
profiles  must  be  received  on  or  before 
February  22, 1999.  Comments  received 
after  the  close  of  the  public  comment 
period  will  be  ccmsidered  at  the 
discretion  of  ATSDR  based  upon  what 
is  deemed  to  be  in  the  best  interest  of 
the  general  public 

ADDRESSES:  Requests  for  copies  of  the 
draft  toxicological  profiles  should  be 
sent  to  the  attention  of  Ms.  Loretta 
Norman,  Division  of  Toxicology, 
Agency  for  Toxic  Substances  and 
Disease  Registry.  Mailstop  E-29. 1600 
Clifton  Road,  NE.,  AtlanU,  Georgia 
30333.  Comments  regarding  the  draft 
toxicological  profiles  should  be  sent  to 
the  attention  of  Dr.  Gangs  Choudhary. 
Division  of  Toxicology,  Agency  for 
Toxic  Substances  and  Disease  Registry. 
Mailstop  E-29. 1600  Clifton  Road.  NE.. 
Atlanta,  Georgia  30333. 

Requests  for  the  draft  toxicological 
profiles  must  be  in  writing,  and  must 
specifically  identify  the  hazardous 
substance(s)  profile(s)  that  you  wish  to 
receive.  ATSDR  reserves  the  right  to 
provide  only  one  copy  of  each  profile 
requested,  free  of  charge.  In  case  of 
extended  distribution  delays,  requestors 
will  be  notified. 

Written  comments  and  other  data 
submitted  in  response  to  this  notice  and 
the  draft  toxicological  profiles  should 
bear  the  docket  control  number  ATSDR- 
137.  Send  me  copy  of  all  comments  and 
three  copies  of  all  supporting 
documents  to  Dr.  Ganga  Choudhary  at 
the  above  stated  address  by  the  end  of 
the  comment  period.  Because  all  public 
comments  regarding  ATSDR 
toxicological  profiles  are  available  for 
pubUc  inspection  (after  the  profile  is 
published  in  final),  no  confidential 
business  information  should  be 
submitted  in  response  to  this  notice. 
FOR  FURTHER  MFORMATION  CONTACT:  Ms. 
Loretta  N<mnan,  Division  of  Toxicology, 
Agency  for  Toxic  Substances  and 
Disease  Registry,  Mailstop  E-29. 1600 
Clifton  Road.  NE.,  Atlanta,  Georgia 
30333.  telephone  (404)  639-6322. 
SUPPUEMENTARY  MFORMATION:  The 
Superfund  Amendments  and 
Reauthorizati  m  Act  (SARA)  (Pub.  L 
99-499)  amends  the  Comprehensive 
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Environmental  Response. 
Compensation,  and  Liability  Act 
(CERCLA  or  Superfund)  (42  U.S.C.  9601 
et  seq.)  by  establishing  certain 
responsibilities  for  the  ATSDR  and  the 
Environmental  Protection  Agency  (EPA) 
with  regard  to  hazardous  substances 
which  are  most  commonly  found  at 
facilities  on  the  CERCLA  National 
Priorities  List  (NPL).  Among  these 
responsibilities  is  that  the  Administrator 
of  ATSDR  prepare  toxicological  profiles 
for  substances  included  on  the  priority 
lists  of  hazardous  substances,  fliese 
lists  identified  275  hazardous 
substances  that  ATSDR  and  EPA 
determined  pose  the  most  significant 
potential  threat  to  human  health.  The 
availability  of  the  revised  priority  list  of 
275  hazardous  substances  was 
annoimced  in  the  Federal  Register  on 
November  17. 1997  (62  PR  61332).  For 
prior  versions  of  the  list  of  substances 
see  Federal  Register  notices  dated  April 
17. 1987  (52  FR  12866);  October  20. 
1988  (53  FR  41280):  October  26. 1989 
(54  FR  43619):  October  17. 1990  (55  FTl 
42067);  October  17, 1991  (56  FR  52166); 
October  28. 1992  (57  FR  48801); 
February  28. 1994  (59  FR  9486);  and 
April  29. 1996  (61  FR  18744).  [CERCLA 
also  requires  ATSDR  to  assure  the 
initiation  of  a  research  program  to  fill 
data  needs  associated  with  the 
substances.) 

Section  104(i)(3)  of  CERCLA  [42 
U.S.C.  9604(i)(3)l  outlines  the  content  of 
these  profiles.  Each  profile  will  include 
an  examination,  summary  and 
interpretation  of  available  toxicological 
information  and  epidemiologic 
evaluations.  This  information  and  these 
data  are  to  be  used  to  identify  the  levels 
of  significant  human  exposure  for  the 
substance  and  the  associated  health 
effects.  The  profiles  must  also  include  a 
determination  of  whether  adequate 
information  on  the  health  effects  of  each 
substance  is  available  or  in  the  process 
of  development.  When  adequate 
information  is  not  available.  ATSDR.  in 
cooperation  with  the  National 
To}dcology  Program  (NTP).  is  required 
to  assure  the  initiation  of  research  to 
determine  these  health  effects. 

Although  key  studies  for  each  of  the 
substances  were  considered  during  the 
profile  development  process,  this 
Federal  Register  notice  seeks  to  solicit 
any  additional  studies,  particularly 
unpublished  data  and  ongoing  studies, 
which  will  be  evaluated  for  possible 
addition  to  the  profiles  now  or  in  the 
future. 

The  following  draft  toxicological 
profiles  will  be  made  available  to  the 
public  on  or  about  October  17, 1998. 


Docu- 
ment 

Hazardous  sub- 
stance 

CAS  No. 

1  

An&nc 

00744O-38-2 

Dimethylarsenic 

00007&-60-6 

Add. 

2 

Chromium 

00744(M7-3 

Ctwoniiufn, 

018540-29-6 

HexavaienL 

007789-09-6 
013766-19-0 
001333-82-0 
007756-97-6 
007788-00-6 

007778-60-9 
ro7775-11-3 
007789-06-2 
01 3630-66-9 

3 

EndosuMan 

000115-29-7 

EndoauNan.  alpha 

000669-98-6 

EndosuNan.  suNeie 

001031-07-6 

EndosuNan.  beta  .. 

033213-66-0 

4 

Ethton  

000663-12-2 

5 

Memyiene  omonoe 

00007S-00-2 

6 

Tdusns 

000106-88-3 

All  profiles  issued  as  "Drafts  for 
Public  Comment"  represent  ATSDR's 
best  efforts  to  provide  important 
toxicological  information  on  priority 
hazardous  substances.  We  are  seeking 
public  comments  and  additional 
information  which  may  be  used  to 
supplement  these  profiles.  ATSDR 
remains  committed  to  providing  a 
public  comment  period  for  these 
dociunents  as  a  means  to  best  serve 
public  health  and  our  cfients. 

Dated:  October  IS.  1998. 
Ooona  Garland, 

Acting  Director,  Office  of  Policy  and  Extental 
Affaiit,  Agency  for  Toxic  Substances  and 
Disease  Regjistry. 

jFR  Doc  98-28184  Filed  10-20-98;  8:45  am] 
OOOt  4it>-7»-r 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[DodiBt  No.  960-0143] 

Agancy  Emargancy  Procaaaing 
Raquaat  Under  0MB  Ravlaw 

AGENCY:  Food  and  Drug  Administntion. 

HHS. 

action:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  a  proposed  collection  of 
information  has  been  submitted  to  the 
Office  of  Management  and  Budget 
(OMB)  for  emergency  processing  under 
the  Paperwork  Reduction  Act  of  1995 
(the  PRA).  The  proposed  collection  of 
information  concerns  procedures 
recommended  in  a  guidance  entitled 


"Guidance  for  Industry:  Current  Good 
Manufacturing  Practice  for  Blood  and 
Blood  Components:  (1)  Quarantine  and 
Disposition  of  Units  From  Prior 
Collections  From  Donora  With 
Repeatedly  Reactive  Screening  Test  for 
Antibody  to  Hepatitis  C  Virus  (Anti- 
HCV);  (2)  Supplemental  Testing,  and  the 
Notification  of  Consignees  and  Blood 
Recipients  of  Donor  Test  Results  for 
Anti-HCV." 

DATES:  Submit  written  comments  on  the 
collection  of  information  by  November 
2.1998. 

A00NES8E8:  Submit  written  comments 
on  the  collection  of  information  to  the 
Office  of  Information  and  Regulatory 
AfEairs.  OMB.  New  Executive  Office 
Bldg..  725  17th  St.  NW..  rm.  10235, 
Washington,  DC  20503.  Attn:  Desk 
Officer  for  FDA.  All  comments  should 
be  identified  with  the  docket  number 
found  in  brackets  in  the  heading  of  this 
document. 

FOR  FURTHER  MFORMATWN  CONTACT: 
JonnaLynn  P.  Capezzuto,  Office  of 
Information  Resources  Management 
(HFA-250).  Food  and  Drug 
Administration,  5600  Fishen  Lane. 
Rockville,  MD  20857.  301-627^659. 
SUPPLEMBTfARY  MFORMATKM:  With 
respect  to  the  following  collection  of 
information.  FDA  invites  comments  on: 
(1)  Whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  FDA's  functions, 
including  whether  the  information  will 
have  practical  utility;  (2)  the  acciuacy  of 
FDA's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used;  (3) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (4)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques, 
when  appropriate,  and  other  forms  of 
information  technology. 

Guidaiice  for  ladnalry:  Ourent  Good 
Mannfacturiiig  Practice  for  Blood  and 
Blood  Compoiients:  (1)  Quarantine  and 
DinMMition  of  Units  From  Prior 
Collactioiis  Fron  Donors  With 
Repeatedly  Reactive  Screening  Test  for 
Antibody  to  Hepatitis  C  Vims  (Anti- 
HCV);  (2)  Sapplamental  Testing,  and 
the  Nodficatitm  of  Consignees  and 
Blood  Recipients  of  Donor  Test  Results 
for  Anti-HCV 

Elsewhere  in  this  issue  of  the  Federal 
Register.  FDA  is  announcing  the 
availability  of  a  guidance  entitled 
"Guidance  for  Industry:  Current  Good 
Manufacturing  Practice  for  Blood  and 
Blood  Components:  (1)  Quarantine  and 
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Disposition  of  Units  From  Prior 
Collections  From  Donors  With 
Repeatedly  Reactive  Screening  Test  for 
Antibody  to  Hepatitis  C  Virus  (Anti- 
HCV):  (2)  Supplemental  Testing,  and  the 
Notification  of  Consignees  and  Blood 
Recipients  of  Donor  Test  Results  for 
Anti-HCV."  The  guidance  document 
provides  reccHiunendations  for  donor 
screening  and  supplemental  testing  for 
antibody  to  HCV,  quarantine  of  prior 
collections  fitun  a  donor  who  later  tests 
repeatedly  reactive  for  antibody  to  HCV, 
and  notification  and  counseling  of 
recipients  of  blood  and  blood 
components  at  increased  risk  for 
transmitting  HCV.  The  statutory 
authority  to  collect  this  information  is 
provided  under  sections  351  and  361  of 
the  Public  Hedth  Service  Act  (the  PHS 
Act)  (42  U.S.C  262  and  264)  and  the 
provisicHis  of  the  Federal  Food,  Drug, 
and  Cosmetic  Act  that  apply  to  drugs 
^21  U.S.C  201  et  seq.).  The  purpose  of 
this  guidance  is  to  hislp  ensure  the 
continued  safety  of  the  blood  supply  by 
preventing  the  introduction, 
transmission,  and  spread  of  HCV.  The 
collection  of  information  described  in 
the  guidance  will  help  ensure  that 
important  information  is  provided  to 
consignees  and  recipients  of  blood  and 
blood  components  from  a  donor  who 
later  tests  positive  iat  HCV.  Also,  the 
collection  of  information  vdll  enable 
consignees  to  identify  and  quarantine 
product  that  may  be  at  increased  risk  for 
transmitting  HCV.  As  a  result, 
transfusion  recipients  of  such  product 
may  have  the  opportunity  to  seek 
medical  counseling. 

Lookback  (product  retrieval  and 
recipient  notification)  related  to 
hepatitis  B  virus  (HBV),  HCV.  and 
human  T-lymphotropic  virus  (HTLV-I) 
testing  has  been  discussed  at  open 
public  meetings,  including  meetings  of 
FDA's  Blood  Products  Advisory 
Committee,  on  multiple  occasions  since 
October  1989.  As  a  response  to  these 
discussions.  FDA  provided  detailed 
guidance  in  the  )uly  19. 1996. 
memorandum  on  the  quarantine  and 
disposition  of  certain  prior  collections 
of  blood  and  blood  components  from 
donore  who  subsequently  test 
repeatedly  reactive  for  hepatitis  B 
surface  antigen  (HBsAg),  antibody  to 
hepatitis  B  core  antigen  (anti-HBc),  anti- 
HCV,  or  antibody  to  HTLV  type  I  (anti- 
HTLV-I).  The  memorandum 
recommended  that  blood  establishments 
notify  consignees  (such  as  the 
transfusion  service,  physician, 
bactionator.  etc.)  for  the  purpose  of 
quarantine  and  eventual  disposition  of 
products  made  from  prior  collections. 
At  that  time,  FDA  did  not  recommend 


notification  of  recipients  of  blood  from 
donors  who  subsequently  test  positive 
for  anti-HCV.  because  no  clear 
consensus  on  the  public  health  benefit 
of  such  action  had  emerged. 

Improvements  in  the  treatment  and 
management  of  HCV  infections  have 
occurred  recentiy.  and  at  public 
meetings  on  April  24  and  25, 1997,  and 
August  11  and  12. 1997,  the  PHS 
Advisory  Committee  aa  Blood  Safety 
and  Availability  discussed  recipient 
notification  related  to  hepatitis  C 
Consistent  with  recommendatioos  of  the 
Public  Health  Service  Advisory 
Committee,  in  the  Federal  Ra^sler  of 
March  20, 1998  (63  FR  13675),  FDA 
issued  a  guidance  regarding  such 
notification  for  implementation  and 
comment  In  response  to  comments 
received,  FDA  is  now  issuing  the 
previously  referenced  guidance,  which 
supersedes  the  guidance  issued  on  July 
19, 1996.  and  replaces  the  guidance 
issued  on  March  20. 1998. 

Description:  This  guidance 
recommends  that  blood  establishments 
prepare  and  follow  written  procedures 
when  blood  establishments  have 
collected  Whole  Blood,  blood 
components.  Source  Plasma,  and  Source 
Leukocytes  Later  detwmined  to  be  at  risk 
for  transmitting  HCV  infections.  This 
guidance  provides  recommendations. 
aimilAr  to  the  requirements  now  in 
effect  for  HIV  "Lookback"  (21  CFR 
610.46  and  610.47),  to  clarify  the  status 
of  the  donor  who  later  tests  repeatedly 
reactive  for  HCV,  to  quarantine  prior 
collections  from  such  donors,  and  to 
notify  transfusion  recipients,  as 
appropriate,  based  on  further  testing  of 
the  donor.  The  guidance  recommends 
that  when  a  donor  who  previously 
donated  blood  is  tested  in  accordance 
with  this  guidance  on  a  later  donation, 
and  tests  repeatedly  reactive  for 
antibody  to  HCV.  the  blood 
establishment  should  perform  a 
supplemental  test  using  a  licensed  test, 
and  notify  consignees  who  received 
Whole  Blood,  blood  components. 
Source  Plasma,  and  Source  Leukocytes 
from  prior  collections  so  that 
appropriate  action  is  taken.  The 
guidance  docimient  recommends  that 
blood  establishments  and  consignees 
quarantine  previously  collected  Whole 
Blood,  blood  components,  Source 
Plasma  and  Source  Leukocytes  from 
such  donors,  and  if  appropriate, 
consignees  should  notify  transfusion 
recipients.  In  addition  to  the 
prospective  "lookback" 
recommendations  that  are  similar  to  the 
"lookback"  requirements  for  HIV,  this 
guidance  recommends  a  retrospective 
review  of  testing  records  that  should 
identify  prior  collections  from  donors  at 


increased  risk  for  transmitting  HCV  as 
fer  badf;  as  10  yean.  Under  this 
guidance,  it  is  suggested  that  blood 
establishments  notify  consignees  of  the 
risk  of  HCV  transmission  that  exists  for 
prior  collections  based  on  the 
retrospective  review  of  record  and  the 
resulta  of  the  supplemental  testing 
performed  before  or  as  a  result  of  the 
retrospective  review  (^records.  In 
addition,  the  guidance  reaHnmends  that 
blood  establishmenta  notify  consignees 
of  the  risk  of  HCV  transmission  that 
exista  for  prior  collections  trata  a  donor 
%^o  tested  repeatedly  reactive  on  a 
screming  test  for  HCV  and  has  no 
record  of  further  testing  and  now  cannot 
be  clarified  because  further  testing  is 
impractical  or  infeasible.  This  guidance 
recommends  that  blood  establishments 
maintiiin  records  of  the  souToe  and 
disposition  of  all  units  of  blood  and 
blood  products  for  at  least  10  years  from 
the  date  of  disposition  or  6  months  after 
the  latest  product  expiration  date. 
Mdiichever  is  the  lata'  date.  Under  21 
CFR  606.160,  such  records  are  required 
to  be  retained  for  5  years.  FDA  is 
rwmmimmriing  an  extended  records 
retention  period  because  advances  in 
medical  diagnosis  and  thnapy  have 
created  opportunities  for  diawasw 
prevention  or  treatmoit  many  years 
after  recipient  eiqxwure  to  a  donor  later 
determined  to  be  at  iiuseased  risk  for 
transfiision-transnutted  disease. 
Additionally,  methods  of  recordkeeping 
have  advanced,  improving  the  alnlity  of 
blood  establishmenta  to  more  easily 
maintain  and  retrieve  records.  Also,  this 
guidance  recommends  that  any 
consignee  of  a  blood  establishment 
notify  the  transfusion  redpiente  of 
blood  and  blood  componenta  at 
increased  risk  for  transmitting  HCV. 

The  agency  is  issuing  this  guidance  to 
promote  the  continued  safety  of  the 
blood  supply,  to  help  provide  users 
with  critic^  information  about  blood 
and  blood  ccnnponenta.  and  to  promote 
notification  to  transfusion  recipients 
regarding  receipt  of  blood  and  blood 
componenta  at  risk  for  transmitting 
HCV. 

Description  of  Respondents:  Blood 
establishmenta  (Business  and  Not-for- 
Profit)  and  consignees  of  blood 
establishmenta.  including  hospitals, 
transfusion  services,  and  physicians. 

The  total  reporting  and  recordkeeping 
burden  is  estimated  to  be  285.867  hours. 
However,  of  this  total  approximately 
268.374  hours  would  be  expended  on  a 
one-time  basis  for  establishing  the 
written  procedures  and  doing  the  one- 
time retrospective  review  of  records. 
Therefore.  17,493  hours  is  estimated  as 
the  ongoing  ynn"**  burden  related  to 
this  guidam».  The  total  ongoing 
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prospective  annual  burden  for  blood 
establisbments  is  estimated  to  be  12.630 
bours.  Tbe  prospective  annual  burden 
for  consignees  of  blood  establisbments 
is  estimated  to  be  4.863  hours. 

The  burden  estimates  are  based  on 
Health  Care  Financing  Administration 
(HCFA)  and  FDA  registration  records 
and  tbe  following  estimates  from  tbe 
Centers  for  Disease  Control  and 
Prevention  (CDC).  CDC  estimates  there 
are  approximately  9.750.127  donations 
from  repeat  donors  per  year  and  the 
prevalence  of  HCV  among  donors  is  0.27 
percent.  Therefore,  CDC  estimates  that 
26.325  repeat  donors  per  year  could  test 
repeatedly  reactive  for  HCV.  For  each  of 
these  donors,  tbe  recommendations  in 
this  guidance  call  for  blood 
establishments  to  notify  the  consignee 
(transfosion  service)  two  times  (once  for 
quarantine  purposes  and  again  with 
supplemental  test  results)  for  a  total 
52,650  notifications  as  an  annual 
(mgoing  burden.  Baaed  on  estimates 
from  CDC,  FDA  expects  that  for  tbe  one- 
time review  of  racmds.  as  many  as 
237.688  blood  products  would  be  at 
increased  risk  for  transmitting  HCV. 
Therefore.  FDA  estimates  that  for  each 
of  these  products,  blood  establishments 
should  notify  consignees  to  quarantine 
these  products,  should  report 
supplemental  test  results  to  consignees, 
and  consignees  should  notify  recipients 
or  the  recipients'  attending  physician. 
Tbe  guidance  recommends  that  blood 
establishments  notify  the  consignees 
two  times  (once  for  quarantine  purposes 
and  again  with  supplemental  test 
results)  for  a  total  of  475.376 
notifications  as  a  result  of  tbe 
retrospective  review.  The  total  annual 
responses  for  blood  establishments  is 
estimated  to  be  the  combined  number  of 
notifications  (475,376  >  52,650)  or 
528,026.  FDA  estimates  the  amount  of 
time  for  each  notification  of  a  consignee 


by  a  blood  establishment  will  be 
approximately  12  minutes  (0.2  bours). 
ConsequenUy.  the  total  estimated 
reporting  burden  hours  for  blood 
establiahinents  is  (528,026  report 
notifications  x  0.2  hrs)  105.605  hours. 
However,  tbe  ongoing  annual  burden 
not  associated  with  the  retrospective 
review  would  be  10.530  hours  (52,650  x 
0.2  hours). 

CDC  expects  that  approximately  2,730 
repeat  donors  who  have  repeatedly 
reactive  HCV  screening  test  results  will 
confirm  positive  for  HCV  each  year. 
Based  on  CDC's  research  and 
information,  a  donor  who  confirms 
positive  for  HCV  wiU  have  donated  oo 
the  average  only  two  previous  times  and 
on  the  average  only  1.6  components  will 
have  been  made  from  each  donation. 
Based  on  this  information,  there  could 
be  8,736  transfusion  recipients  that 
should  be  notified  per  year  (2,730  repeat 
donors  per  year  that  confirm  positive  for 
HCV  x  2  prio'  donations  per  donor  x  1.6 
components  per  donation).  Thus,  the 
total  notifications  by  consignees  is 
estimated  to  be  246,424  annually  (8,736 
transfusion  recipients  who  may  be  at 
increased  risk  of  transmitting  HCV  plus 
the  estimated  237,688  transfosion 
recipients  identified  frtun  a 
retrospective  review).  The  time 
estimated  for  consignees  to  make  a 
notification  is  30  minutes  or  0.5  hours 
on  average.  This  time,  wdiich  is 
somewhat  longer  than  for  blood 
establishments  to  notify  consignees, 
allows  for  the  possibility  of  having  to 
make  up  to  thrae  attempts  to  complete 
the  notification  process  and  creates  a 
total  reporting  burden  of  123.212  hours. 
However,  the  ongoing  annual  reporting 
burden  for  consignees  is  expected  to  be 
only  4,368  hours  (8,736  recipients  per 
year  x  0.5  hours).  According  to  the 
HCFA,  there  are  approximately  6,200 


consignees  that  should  be  responsible 
for  n<^ficatiaQ. 

In  the  recordkeeping  Table  2  of  this 
docummt,  the  8.75  hours  per  blood 
establishment  lecordkeeper  represents  8 
hours  to  develop  written  procedures  for 
the  HCV  looUMck  reconunendations 
and  0.75  hours  to  update  9  HCV  repeat 
reactive  records  (frequency  of 
recordkeeping  is  10  less  1  written 
procedure  =  9  HCV  testing  records  on 
average).  FDA  estimates  that  it  takes 
approximately  5  minutes  to  update  each 
record  (9x5  minutes  >  45  minutes  or 
0.75  hours  per  recordkeeper).  Therefore, 
the  total  recordkeeping  l^  blood 
establishments  is  estimated  to  be  24,500 
hours.  Likewise,  the  5.25  hours  per 
consignee  recordkeeper  includes  2 
hours  to  develop  written  procedures  for 
the  HCV  lookback  notification  process 
and  3.25  hours  to  update  39  transfusion 
recipient  records  (frsquency  of 
consignee  recordkeeping  is  40  less  1 
written  procedure  =  39  recipient  records 
on  average).  FDA  estimates  that  it  takes 
approximately  5  minutes  to  update  each 
record  (39  x  5  minutes  »  195  minutes  or 
3.25  hours).  Tbarefrire,  the  total 
recordkeeping  burden  for  consignees  is 
estimated  to  be  32.550.  The  combined 
total  recordkeeping  burden  for  both 
blood  establishments  and  consignees  is 
estimated  to  be  57,050  hours.  However, 
based  on  the  prospective  number  of 
repeat  donors  per  year  and  the  number 
that  confirm  positive  for  HCV,  the 
ongoing  annual  recordkeeping  burden 
may  only  be  2.596  bours.  Over  time  we 
expect  the  ongoing  annual 
reccndkeeping  burden  to  decline  much 
as  tbe  prevalence  of  HCV  among  donors 
has  declined  due  to  tbe  implementation 
of  screening  tests  for  anti-HCV  which 
helps  to  reduce  the  number  of  donors 
infected  with  HCV  frt>m  tbe  donor  pool. 

FDA  estimates  the  burden  for  this 
collection  of  information  as  follows: 


Tabi^  2.— Estimated  /Annual  Recordkeeping  Burden'— Continued 


Table  i.— Estimated  Annual  Reporting  Burden > 


Cdection  Adtvtty 

Naof 

Annual 

Frequenqr  per 
Response 

Toltf  Amual 
RegponBOS 

Hours  per 
Response 

Total  Hours 

Respondents 

DNXXj  CSBOWnmefHS 

Consignees 

ToUri 

2,800 
6,200 

38 

40 

528.026 
246.424 

Z 

105.605 

123.212        ~^ 
228.817 

^There  are  no  capital  costs  or  operating  and  maintonance  costs  associated  wMh  this  odedion  of  information. 

Table  2.— Estimated  /U^nual  Recordkeeping  Burden' 


• 

Collection  Activity 

No.  Of 
Recordkeepers 

Annual 
Frequency  per 
Recordkeeping 

Total  Annual 
Records 

Hours  per 
Recordkeeper 

Total  Hours 

tsnoo  r  iiamiwi  ■  i  lei  wi 
ConaionMa 

^^^^*  ^^^VSHV  ^^^^^^m 

2.800 
6200 

10 
40 

29.125 
252.624 

8.75 
5.2S 

24.500 
32,560 

Collection  Activity 

No.  of 
Recordkeepers 

Annual 
Frequency  per 
Recordkeeping 

Total  Annual 
Records 

Hours  per 
Recortlteflper 

Totri  Hours 

Totd 

57.060 

*There  are  no  capital  costs  or  operating  and  maintenance  costs  associated  with  Itiis  colectwn  of  irrformatton. 


Maintenance  costs  were  not  estimated 
for  the  additional  maintenance  of 
records  beyond  the  current  5  years  to 
the  recommended  10  years,  because 
modem  storage  technology  has 
markedly  reduced  the  space  needed  to 
store  records. 

FDA  has  requested  emeigency 
processing  of  this  proposed  collection  of 
information  under  section  3507(j)  of  the 
PRA  and  5  CFR  1320.13.  Because  HCV 
frequenUy  causes  chronic  infection  of 
tbe  bver.  it  can  cause  serious  liver 
injury  and  can  be  Ufe  threatening,  and 
because  new  therapies  are  recently 
available,  it  is  essential  to  tbe  agency's 
mission  of  protecting  and  promoting  tbe 
public  health  that  this  guidance  be 
made  available  to  tbe  public 
inunediately.  Tbe  information  is  needed 
immediately  to  n^laoe  the  March  20, 
1998,  guidance  tbat  was  withdrawn 
September  8, 1998.  The  use  of  normal 
clearance  procedures  coidd  take  180 
days  or  more,  during  which  time 
guidance  would  not  be  in  place,  thus 
disrupting  or  preventing  this  collection 
of  information. 

Dated:  October  14, 1998. 
WilttaBK-Hnfabard, 
Associate  Cmnmissioner  for  Policy 
Coordination. 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  AdminMnMlon 
{Docket  No.  MH  0811) 

AQMicy  EfiMPgMtcy  Procuiing 
R«qiiMt  Unctor  OMB  Review 

AQENCY:  Food  and  Drug  Administration, 

HHS. 

ACnON:  Notice. 


r:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
tbat  a  proposed  collection  of 
information  has  been  submitted  to  the 
OfBce  of  Management  and  Budget 
(CMB)  for  emergency  processing  under 
the  Paperwoii:  Reduction  Act  of  1995 
(the  PRA).  Tbe  proposed  collection  of 
information  concerns  the  submission  by 
sponsors  of  investigational  new  drvigs 


and  applicants  for  new  drug  approvals 
or  biological  licenses  under  the  Federal 
Food,  Drug,  and  Cosmetic  Act  (the  act) 
and  the  guidance  for  industry  on  fast 
track  dr^  development  programs. 

DATES:  Submit  written  comments  on  tbe 
collection  of  information  by  November 
5,1998. 

ADDRESSES:  Submit  written  comments 
on  tbe  collection  of  information  to  the 
Office  of  InfcHination  and  Regulatory 
Affairs,  OMB.  New  Executive  OfBce 
Bldg.,  725  17th  St.  NW.,  rm  10235, 
Washington,  DC  20503,  Attii:  Desk 
Officer  for  FDA.  All  comments  should 
be  identified  with  tbe  docket  number 
found  in  brackets  in  the  heading  of  this 
docummt 

FOR  FURTHER  MFOnMATKM  OONTACT:     . 
jonnaLynn  P.  Capezzuto,  Office  of 
Information  Resoiuces  Management 
(HFA-250),  Food  and  Drug 
Administration.  5600  Fishers  Lane, 
Rockville,  MD  20857,  301-827-4659. 

SUPPLEMBITARY  mformation: 

L  Giudaiice  far  Industry 

FDA  is  preparing  a  guidance  entitled 
"Guidance  for  Industry:  Designation, 
Development,  and  AppUcation  Review 
for  Products  in  Fast  Track  Drug 
Development  Programs."  The  guidance 
will  provide  the  agency's  interpretation 
of  terms  central  to  FDA's  fast  track 
programs  and  the  agency's  views  on 
inf(Mrmati<Hi  that  should  accompany  fsst 
track  program  submissions. 

With  respect  to  the  following 
collection  of  information.  FDA  invites 
comment  on:  (1)  Whether  the  proposed 
collection  of  information  is  necessary 
for  the  propw  performance  of  FDA's 
functions,  including  wrhether  the 
information  will  have  practical  utility: 

(2)  the  accuracy  of  FDA's  estimate  of  the 
burden  of  the  proposed  collection  of 
information,  including  tbe  validity  of 
the  methodology  and  assumptions  used: 

(3)  ways  to  enhance  tbe  quabty,  utility, 
and  clarity  of  the  infcHmation  to  be 
collected;  and  (4)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  aut(Hnated  collection  techniques, 
when  appropriate,  and  other  forms  of 
information  technology. 


Gnidanoe  far  Indostry:  ] 
DevelopoMBt,  and  Ai^Ucatiaa  Review 
far  Prodnds  in  Fast  Track  Drag 


Section  112(a)  of  the  Food  and  Drug 
Administration  Modernization  Act  of 
1997  (FDAMA)  (Pub.  L.  105-115) 
«mmMt«  the  act  by  adding  section  506 
(21  U.S.C  356)  and  authorizes  FDA  to 
take  appropriate  action  to  facilitate  tbe 
development  and  eiqwdite  tbe  review  of 
new  dnigs.  including  biological 
products,  intended  to  treat  a  serious  or 
life-threatening  condition  and  that 
demonstrate  a  potential  to  meet  an 
unmet  medical  need.  The  issuance  of 
the  guidaiK»  will  be  under  section 
1120>)  of  FDAMA,  which  requires  the 
agency  to  issue  guidance  regarding  fast 
tradu  policies  and  procedures  wdthin  1 
year  of  the  date  of  enactment  of 
FDAMA,  November  21, 1997.  Tbe 
guidance  Mrill  discuss  collections  of 
infonnation  that  are  expressly  specified 
under  section  506  of  tlw  act,  other 
sections  of  the  Public  Health  Service 
Act  (PHS  Act),  ot  implementing 
regulations.  For  example,  under  section 
506  of  the  act,  an  applicant  who  series 
Cut  track  designation  must  submit  a 
request  to  FDA.  Some  of  the  support  for 
su^  a  request  may  be  required  und«' 
regulations,  such  as  parts  312,  314,  and 
601  (21  CFR  parts  312,  314.  and  601). 
wdiich  specify  the  types  and  format  of 
information  and  data  that  should  be 
submitted  to  FDA  for  evaluation  of  tbe 
safety  and  efitsctiveness  of 
investigational  new  drug  appUcations 
(IND's)  (part  312),  new  drug 
applications  (part  314),  or  biological 
Ucenae  applications  (part  601).  The 
guidance  will  describe  three  gmeral 
areas  involving  collection  of 
infonnation:  Designation  requests,  pre- 
meeting  packages,  and  requests  to 
submit  portioos  of  an  appUcation.  Of 
theae.  designation  requests,  and  pie- 
meeting  packages  in  suppcwt  of 
obtaining  a  Gut  track  program  benefit 
will  provide  for  additional  collections  of 
infonnation  not  provided  elsew^re  in 
statute  or  regulation.  Information  in 
support  of  fut  track  designation  or  fast 
track  {HOgram  benefits  that  has 
previously  been  submitted  to  the 
agency,  may,  in  some  cases,  be 
inoofpoiatedby  refsiring  to  them  rather 
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than  by  resubmission.  In  some 
instances,  a  summary  of  data  and 
information  may  be  submitted  in 
support  of  fast  track  designation  or  fast 
track  program  benefits.  Therefore,  FDA 
anticipates  that  the  PRA  reporting 
burden  under  the  guidance  will  be 
minimal. 

n.  Fast  Track  DMignation  Request 

Under  section  506(a)(1)  of  the  act,  ap 
applicant  who  seeks  fast  track 
designation  is  required  to  submit  a 
request  to  the  agency.  In  order  to  receive 
a  fast  track  designation,  the  requester 
must  establish  that  the  product  meets 
the  statutory  standard  for  designation, 
i.e.,  that:  (1)  The  product  is  intended  for 
a  serious  or  life-threatening  condition: 
and  (2)  the  product  has  the  potential  to 
address  an  unmet  medical  need.  In  most 
cases,  the  agency  expects  that 
information  to  support  a  designation 
request  will  have  men  gathered  under 
existing  provisions  of  the  act,  the  PHS 
Act.  or  the  implementing  regulation. 
Such  information,  if  already  submitted 
to  the  agency,  may  be  summarized  in  a 
fast  Xnat  designation  request.  The 
guidance  will  also  recommend  that  a 
designation  request  include,  where 
applicable,  additional  information  not 
specified  elsewhere  by  statute  or 
regulation.  For  example,  additional 
information  may  be  needed  to  show  that 
a  product  has  the  potential  to  meet  an 
unmet  medical  need  where  approved 
therapy  exists  for  the  serious  or  life- 
threatening  condition  to  be  treated. 


Such  information  may  include:  Clinical 
data,  published  reports,  summaries  of 
data  and  reports,  and  a  list  of  references. 
The  amount  of  information  and 
discussion  in  a  designation  request  need 
not  be  volimiinous.  but  it  should  be 
sufficient  to  permit  a  reviewer  to  assess 
whether  the  criteria  for  fast  trapk 
designation  have  been  met. 

A.  Pre-MeeUng  Packages 

After  the  agency  makes  a  fast  track 
designation,  a  sponsor  or  applicant  may 
submit  a  pre-meeting  package,  which 
may  include  additional  information  to 
support  a  request  to  participate  in 
certain  Cut  track  programs.  As  with  the 
request  for  fast  track  designation,  the 
agency  expects  that  most  sponsors  or 
applicants  will  have  gathered  such 
information  to  meet  existing 
requirements  under  the  act.  the  PHS 
Act.  or  implementing  regulations,  such 
as  descriptions  of  clinical  safety  and 
efficacy  trials  not  conducted  under  an 
IND  (i.e..  foreign  studies),  and 
information  to  support  a  request  for 
accelerated  approval.  If  infcMuiation  has 
been  previously  submitted  to  FDA 
under  an  C^B  approved  collection  of 
information,  the  discussion  of  such 
information  in  a  fast  track  pre-meeting 
package  may  be  summarized. 
Consequently,  FDA  anticipates  that  the 
additional  collection  of  information 
attributed  solely  to  the  guidance  will  be 
minimal. 


B.  Request  to  Submit  Portions  of  an 
Application 

Section  506(c)  of  the  act  requires  a 
collection  of  information  before  an 
applicant  may  be  permitted  to  submit  to 
FDA  portions  of  an  application  for 
review.  Under  this  provision  of  the  fast 
track  statute,  a  sponsor  must  submit 
clinical  data  sufficient  for  the  agency  to 
determine,  after  preliminary  evaluation, 
that  a  fast  track  product  may  be 
effective.  Section  506(c)  also  requires 
that  an  applicant  provide  a  schedule  for 
the  submission  of  information  necessary 
to  make  the  application  complete  before 
FDA  can  commence  its  review.  The 
guidance  will  not  provide  for  any  new 
collection  of  information  regarding  the 
submission  of  portions  of  an  application 
that  is  not  required  under  section  506(c) 
or  any  other  provision  of  the  act. 

l.FDA  Forms  Referred  to  in  the 
Guidance 

All  forms  that  will  be  referred  to  in 
the  guidance  have  valid  OMB  control 
numbers.  These  forms  include:  FDA 
Form  1571  (OMB  Conbol  No.  0910- 
0104.  expires  December  31. 1999);  FDA 
Form  356h  (OMB  Control  No.  0910- 
0338.  expires  April  30,  2000):  and  FDA 
Form  3397  (OMB  Control  No.  0910- 
0297.  expires  April  30.  2001). 

2.  Description  of  Respondents 

Sponsors  and  applicants  that  seek  fast 
track  designation  under  section  506  of 
the  act. 

FDA  estimates  the  burden  of  this 
collection  of  information  as  follows: 


Table  i,— Estimated  Annual  Reporting  Burden' 


No.  o( 
Respondents 

Annual 

Frequency  par 

Response 

Total  Annual 
Responses 

Hours  per 
Response 

Total  Hours 

Designation  request 
Pre  meeting  pechao^ 
Toltf 

60 
54 

114 

1 
1 

60 
54 

114 

60 
100 

3.600 
5,400 
9,000 

'  Ttwre  are  no  capital  costs  or  operating  and  mainlanance  costs  associated  wtth  ttiis  cdection  o(  intomnation. 


The  agency  estimates  that  the 
aggregate  annual  numtwr  of  respondents 
submitting  requests  for  fast  track 
designation  to  the  Center  for  Biologies 
Evaluation  and  Research  (CBER)  and  the 
Center  for  Drug  Evaluation  and  Research 
(CDER)  will  be  approximately  60.  To 
obtain  this  estimate,  FDA  extrapolated 
from  the  number  of  requests  for  fast 
track  designation  actually  received  by 
CBER  and  CDER  in  a  6-month  period 
since  November  21, 1997,  the  date  of 
enactment  of  FDAMA.  Within  this  time 
period.  CBER  received  9  requests,  and 
CDER  received  20  requests.  FDA 
estimates  that  the  number  of  hours 
needed  to  prepare  a  request  for  fast  track 


designation  may  generally  range 
between  40  and  80  hours  per  request, 
depending  on  the  complexity  of  each 
request,  with  an  average  of  60  hours  per 
request,  as  indicated  in  Table  1  of  this 
document. 

Not  all  requests  for  fast  track 
designation  may  meet  the  statutory 
standard.  The  agency  estimates  that 
approximately  90  percent  of  all  annual 
requests,  approximately  54  respondents, 
for  fast  track  designation  would  be 
granted.  Of  those  respondents  who 
receive  fast  track  designation  for  a 
product,  FDA  expects  that  all  will 
submit  a  pre-meeting  package  and  that 
a  pre-meeting  package  would  generally 


need  more  preparation  time  than 
needed  for  a  designation  request 
because  the  issues  may  be  more 
complex  and  the  data  may  need  to  be 
more  develop>ed.  FDA  estimates  that  the 
preparation  hours  may  generally  range 
between  80  and  120  hours,  with  an 
average  of  100  houn  per  package,  as 
indicated  in  Table  1  of  this  document. 

The  hour  burden  estimates  contained 
in  Table  1  of  this  document  are  for 
information  collections  requests  in  the 
guidance  only  and  do  not  include 
burden  estimates  for  statutory 
requirements  specifically  mandated  by 
the  act,  the  PHS  Act.  or  implementing 
regulations. 


FDA  has  requested  emergency 
processing  of  this  proposed  collection  of 
information  under  section  3507())  of  the 
PRA  and  5  CFR  1320.13.  The 
infcmnation  is  needed  immediately  to 
implement  section  506  of  the  act.  which 
requires  the  agency  to  facilitate 
development  and  expedite  the  review  of 
new  drug  products,  including  biological 
products,  intended  to  treat  a  life- 
threatening  or  serious  condition  and 
that  demonstrate  a  potential  to  meet  an 
unmet  medical  need.  The  use  of  normal 
informaticm  clearance  procedures  would 
be  likely  to  result  in  the  prevention  or 
disruption  of  this  collecticm  of 
information  because  section  112(b)  of 
FDAMA  requires  FDA  to  issue  guidance 
on  fiist  track  policies  and  procedures  no 
later  than  November  21. 1998.  i.e.. 
within  1  year  of  the  date  of  enactment 
of  FDAMA. 

Dated:  Octobm  14, 1998. 
William  K-Hnfabard, 
Associate  Commissioner  fmPoiicy 
Coordination. 

{FR  Doc  98-28305  Filed  10-20-98;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[DoclMtNo.9aF-0a»3] 

Qraat  Lakas  Chemical  Corp.;  HIing  of 
Food  Addttiva  Patltion 

AOENCY:  Food  and  Drug  Administration. 

HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  annoimdng 
that  Great  Lakes  Chemical  Corp.  has 
filed  a  petition  proposing  that  the  food 
additive  regulations  be  amended  to 
provide  for  the  safe  use  of  siloxanes  and 
silicones,  methyl  hydrogen,  reaction 
products  with  2.2.6.6-tetramethyl-4-(2- 
propenyloxy)piperidine  as  an  ultraviolet 
(UV)  stabilizer  for  high  density 
polyethylene  and  polypropylene 
intended  for  use  in  contact  with  food. 
FOR  FURTHER  MFORMATKM  CONTACT:  Vir 
D.  Anand.  Center  for  Food  Safety  and 
Applied  Nutrition  (HFS-215).  Food  and 
Dn^  Administration.  200  C  St.  SW.. 
Washington.  DC  20204.  202-418-3081. 
SUPPLEMENTARY  INFORMATION:  Under  the 
Federal  Food.  Drug,  and  Cosmetic  Act 
(sec.  409(b)(5)  (21  U.S.C  348(b)(5))). 
notice  is  given  that  a  food  additive 
petition  (FAP  8B4633)  has  been  filed  by 
Great  Lakes  Chemical  Corp..  c/o  Keller 
and  Heckman  LLP.  1001  G  St.  NW.. 
suite  500  West.  Washington.  DC  20001. 


The  petition  proposes  to  amend  the  food 
additive  regulations  in  S  178.2010 
Antioxidants  and/or  stabilizers  for 
polymera  (21  CFR  178.2010)  to  provide 
for  the  safe  use  of  siloxanes  and 
silicones,  methyl  hydrogen,  reaction 
products  with  2.2.6,6-tetramethyl-4-(2- 
propenyloxy)piperidine  as  a  UV 
stabilizer  for  high  density  polyethylene 
and  polypropylene  intended  for  use  in 
contact  with  food. 

The  agency  has  determined  under  21 
CFR  25.32(i)  that  this  action  is  of  the 
type  that  does  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  human  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

Dated:  October  6, 1998. 
Laura  M.  Tarantiiio, 

Acting  Director,  Office  ofPremarket 

Approval,  Center  for  Food  Safety  and  Applied 

Nutrition. 

(FR  Doc.  98-28149  Filed  10-20-98:  8:45  am) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Admintotrallon 

[Docket  No.  98N-0194] 

Agency  Information  CoMaction 
Acdvltlaa;  Announcamant  of  OMB 
Approval;  Ragtatradon  of  Coamatic 
Product  Eatabliahmant 

AGENCY:  Food  and  Drug  Administration. 

HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  a  collection  of  information  entitled 
"Registration  of  Cosmetic  Product 
Establishment"  has  been  approved  by 
the  Office  of  Management  and  Budget 
(OMB)  under  the  Paperworic  Reduction 
Act  of  1995  (die  PRA). 
FOR  FURTHER  VIFORMATION  CONTACT: 
Margaret  R.  Schlosburg,  Office  of 
Information  Resources  Management 
(HFA-250).  Food  and  Drug 
Administration.  5600  Fishers  Lane. 
Rockville.  MD  20857. 301-827-1223. 
SUPPLEMENTARY  INFORMATION:  hi  the 
Federal  Register  of  July  30. 1998  (63  FR 
40718).  the  agency  announced  that  the 
proposed  information  collection  had 
been  submitted  to  OMB  for  review  and 
clearance  under  section  3507  of  the  PRA 
(44  U.S.C.  3507).  An  agency  may  not 
conduct  or  sponsor,  and  a  person  is  not 
required  to  respond  to.  a  collection  of 
information  unless  it  displays  a 
currentiy  valid  OMB  control  number. 


OMB  has  now  approved  the  information 
collection  and  has  assigned  OMB 
control  number  0910-0027.  The 
approval  expires  on  October  31.  2001. 

Dated:  October  14. 1998. 
wmtaMK-niiiliii. 

Associate  Commissioner  for  Policy 

Coordirtation. 

(PR  Doc  96-28220  Filed  10-20-98;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  AdmlnistFBtton 

AMftody  to  Human  T-Cal 
Lymphoiropic  VIrua  Type  ■  (HTLV-M)  - 

■nal  Ij  AvaNibMty 

Food  and  Drug  Administration. 
HHS. 
ACTION:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  annoimcing  the 
availability  of  a  new  FDA  reference 
panel  for  tests  intended  to  detect 
antibody  to  human  T-oell  lymphotropic 
virus  Type  II  (HTLV-D  Reference  Panel 
1).  The  HTLV-n  Reference  Panel  1  is 
used  for  the  qualitative  and 
semiquantitative  evaluation  of  in  vitro 
tests  to  detect  antibody  to  HTLV-D  in 
human  senmi  or  plasma.  The  HTLV-JI 
Reference  Panel  1  is  designed  to  provide 
a  release  criterion  for  lots  of  HTLV-II 
antibody  detection  kits  produced  by 
Ucensed  manufacturers  of  such  tests  and 
should  not  be  used  for  experimental  or 
other  reference  purposes. 
DATES:  The  HTLV-n  Reference  Panel  1 
was  made  available  to  the  licensed 
manufacturers  on  June  4. 1998. 
FOR  FURTHER  SffORMATION  CONTACT! 
Charles  O.  Roberts.  Center  for  Biologies 
Evaluation  and  Research  (HFM-323). 
Food  and  Drug  Administration.  1401 
Roci;ville  Pike,  Rockville,  MD  20852- 
1448.  301-594-6721. 
SUPPLEMENTARY  SN-OnMATlON;  The 
HTLV-n  Refermce  Panel  1  is  a 
regulatory  test  panel  intended  for  lot 
release  testing  of  enzyme-linked 
immunosoibent  assay  (EUSA)  HTLV— D 
antibody  test  kits  produced  by  Ucensed 
manufacturers.  The  HTLV-O  Reference 
Panel  1  consists  of  eight  samples,  six  of 
which  are  reactive  for  antibody  to 
HTLV-O.  These  reactive  sera  have  been 
prepared  by  diluting  known  positive 
sera  into  a  pool  of  normal  human  sera 
negative  for  antibodies  to  HTLV-D. 
Tluee  of  the  diluted  samples  are 
expected  to  be  repeatedly  reactive  for 
antibodies  to  HTLV-O  by  ELISA  and 
three  have  borderline  ELISA  reactivity. 
The  Center  fm  Biologies  Evaluation  and 
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Research  will  limit  the  distribution  of 
the  HTLV-U  Reference  Panel  1  to 
conserve  these  reagents  when  necessary. 
The  HTLV-U  Reference  Panel  1  is 
available  for  distribution  from  the 
contact  person  listed  above. 

Dited:  October  9. 1996. 
WUUaa  K.  HiAbwd. 
AsBociata  Coaunissioner  for  Policy 
Coordination. 

(FR  Doc.  95-28219  Filed  10-20-08;  8:45  am) 
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DEPAimiENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  AdmlnMratton 
[Doctot  No.  MD-oei^ 

"Ouldanoo  for  Industry.  Curront  Qood 
Manufacluring  Praetloo  for  Blood  and 
Blood  Compononis:  (1)  Quaranttno  and 
Diapoaition  of  Units  From  Prior 
CoNactiona  From  Donors  With 
Rapaaladly  Raactiva  Scraaning  Tast 
for  Antibody  to  HapalMa  C  VIrua  (AnV- 
HCV):  (2)  Supplamanlal  Taattng.  and 
ttia  Notification  of  Conalgnaaa  and 
Blood  Waclplanta  of  Donor  Taat 
Raaulls  for  Antl-HCV;"  Availability 

AOOICY:  Food  and  Drug  Administration. 

HHS. 

ACTION:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  the 
availability  of  a  guidance  document 
(dated  September  1998)  entitled 
"Guidance  for  Industry:  Current  Good 
Manufacturing  Practice  for  Blood  and 
Blood  Components:  (1)  Quarantine  and 
Disposition  of  Units  From  Prior 
Collections  From  Donors  With 
Repeatedly  Reactive  Screening  Test  for 
Antibody  to  Hepatitis  C  Virus  (Anti- 
HCV):  (2)  Supplemental  Testing,  and  the 
Notification  of  Consignees  and  Blood 
Recipients  of  Donor  Test  Results  for 
Anti-HCV."  The  guidance  document 
provides  recommendations  for  donor 
screening  and  supplemental  testing  for 
antibody  to  hepatitis  C  virus  (HCV), 
notification  of  consignees  and 
quarantine  of  prior  collections  from  a 
donor  who  later  tests  repeatedly  reactive 
for  antibody  to  HCV,  notification  of 
recipients  of  blood  and  blood 
components  at  increased  risk  for 
transmitting  HCV. 
DATES:  Written  comments  may  be. 
submitted  at  any  time. 
AOONESSES:  Submit  written  requests  for 
single  copies  of  the  guidance  entitled 
"Guidance  for  Industry:  Current  Good 
Manufacturing  Practice  for  Blood  and 
Blood  Components:  (1)  Quarantine  and 


Disposition  of  Units  From  Prior 
Collections  From  Donors  With 
Repeatedly  Reactive  Screening  Test  for 
Antibody  to  Hepatitis  C  Virus  (Anti- 
HCV);  (2)  Supplemental  Testing,  and  the 
Notification  of  Consignees  and  Blood 
Recipients  of  Donor  Test  Results  for 
Anti-HCV"  to  the  Office  of 
Communication.  Training,  and 
ManufKturers  Assistance  (HFM-40). 
Center  for  Biologies  Evaluation  and 
Research  (CBER).  Food  and  Drug 
Administration.  1401  Rockville  Pike. 
Rockville.  MD  20852-1448.  Send  one 
self-addressed  adhesive  label  to  assist 
the  office  in  processing  your  requests. 
The  guidance  document  may  also  be 
olMained  by  mail  by  calling  the  CBER 
Voice  Information  System  at  1-800- 
835-4709  or  301-827-1800.  or  by 
calling  the  Fax  Information  System  at  1- 
888-CBER-^AX  or  301-827-3844.  See 
the  SUPPLEMENTARY  SiFORMATION  section 
for  electronic  access  to  the  guidance 
document. 

Submit  written  comments  on  the 
guidance  document  to  the  Dockets 
Management  Branch  (HFA-305).  Food 
and  E^g  Administration.  5630  Fishers 
Lane.  rm.  1061.  Rockville.  MD  20852. 
FOR  FURTHER  SIPORMATION  CONTACT: 
Sharon  A.  Carayiannis,  Center  for 
Biologies  Evaluation  and  Research 
(HFM-17).  Food  and  Drug 
Administration.  1401  Rockville 
Pike.  Rockville.  MD  20852-1448. 
301-827-6210. 
For  teriinical/scientific  questions, 
contact  Robin  M.  Biswas,  Center  for 
Biologies  Evaluation  and  Research 
(HFM-325).  Food  and  Drug 
Administration.  1401  Rockville 
Pike.  Rockville.  MD  20852-1448. 
301-827-3011  or  by  FAX  301-496- 
0338. 
SUPPLEMENTARY  SIFORMATION: 

L  BackgnMind 

FDA  is  announcing  the  availability  of 
a  dociiment  entitled  "Guidance  for 
Industry:  Current  Good  Manufacturing 
Practice  for  Blood  and  Blood 
Components:  (1)  Quarantine  and 
Disposition  of  Units  From  Prior 
CoUecticms  From  Donors  With 
Repeatedly  Reactive  Screening  Test  for 
Antibody  to  Hepatitis  C  Virus  (Anti- 
HCV);  (2)  Supplemental  Testing,  and  the 
Notification  of  Consignees  and  Blood 
Recipients  of  Donor  Test  Results  for 
Anti-HCV."  This  guidance  provides 
recommendations  for  the  following:  (1) 
Quarantine  (and  release)  of  prior 
collections  form  donors  who  later  test 
repeatedly  reactive  for  antibody  to  HCV; 
(2)  supplemental  testing  and 
notification  of  consignees  and 
transfusion  recipients;  (3)  procedures 


and  recordkeeping:  (4)  review  of  records 
of  donor  testii^  for  "historical" 
repeatedly  reactive  donations:  (5) 
quarantine  (and  release)  of  prior 
collections,  notification  of  consignees 
and  transfusion  recipients  based  on  the 
review  of  records:  (6)  additional  testing 
following  an  indetenninate  RIBA  2.0 
test  result;  and  (7)  additional  testing  of 
donors  with  no  record  of  supplemental 
testing  on  the  "historical"  repeatedly 
reactive  screening  test. 

On  March  20. 1998  (63  FR  13675). 
FDA  announced  the  availability  of 
"Guidance  for  Industry:  Supplemental 
Testing  and  the  Notification  of 
Consignees  of  Donor  Test  Results  for 
Antibody  to  Hepatitis  C  Virus  CAnti- 
HCV),"  (the  March  1998  guidance).  This 
guidance  included  a  recommendation 
that  consignee  notification  should 
commence  no  later  than  6  months  after 
date  of  issuance  of  the  guidance,  i.e..  by 
September  20. 1998. 

On  )\me  18, 1998.  FDA  made  known 
at  a  public  meeting  of  its  Blood  Products 
Advisory  Committee  (BPAC)  its 
intention  to  respond  to  public 
comments  received  to  the  docket  for  the 
guidance  by  reissuance  of  a 
comprehensive  guidance  on  the  same 
subject.  At  the  BPAC  meeting,  FDA 
announced  it  was  considering  changes 
to  die  "HCV  lookback"  policy, 
including  revision  of  recommendations 
for  the  additional  testing  of  donor 
samples  and  revision  of  FDA 
recommendations  for  implementation 
timeframes.  These  changes  were  based 
on  feasibility  considerations  which  had 
been  raised  by  the  public  comments  and 
evaluated  by  FDA. 

During  Jiue  and  July  1998.  FDA 
continued  to  receive  extensive  public 
comments  to  the  docket.  These  were 
reviewed  and  evaluated  carefully  by 
CBER.  CBER  continued  to  work  on 
modification  of  the  guidance.  Although 
FDA  intended  to  issue  a  revised 
guidance  by  the  end  of  July,  the  revision 
was  delayed  in  order  to  incorporate 
additional  public  comments  that  had 
been  received. 

Since  FDA  did  not  want  to  be  in  the 
position  of  having  the  guidance  in  place 
with  a  compliance  date  that  was  being 
revised,  the  best  option,  under  the 
agency's  Good  Guidance  Practices,  was 
for  FDA  to  issue  a  notice  to  virithdraw 
the  current  guidance  pending  issuance 
of  another  comprehensive  guidance. 
This  withdrawal  was  posted  on 
September  8. 1998.  The  guidance  now 
being  issued  reflects  the  agency's 
current  position  on  this  matter.  This 
guidance  supersedes  FDA's  March  1998 
guidance.  Additionally,  this  guidance 
sufwrsedes  the  recommendations 
related  to  HCV  in  FDA's  July  19. 1996. 


guidance  entitled  "Recommendations 
for  Quarantine  and  Disposition  of  Units 
From  Prior  Collections  From  Donors 
With  Repeatedly  Reactive  Screening 
Tests  for  Hepatitis  B  Virus  (HBV), 
Hepatitis  C  Virus  (HCV)  and  Human  T- 
Lymphotropic  Virus  Type  I  (HTLV-I)" 
(the  July  1996  guidance).  This  guidance 
does  not  supersede  the 
recommendations  related  to  HBV  and 
HTLV-I  in  the  July  1996  guidance. 

This  guidance  document  represents 
the  agency's  current  thinking  writh 
regard  to  prior  collections  from  donors 
testing  repeate]&y  reactive  for  antibody 
to  HCV  at  a  later  date.  It  does  not  create 
or  confer  any  rights  for  or  on  any  person 
and  does  not  operate  to  bind  FDA  or  the 
public.  An  alternative  approach  may  be 
used  if  such  approach  satisfies  the 
requirement  of  the  applicable  statute, 
regulations,  or  both.  As  with  other 
guidance  docimients.  FDA  does  not 
intend  this  document  to  be  all-inclusive 
and  cautions  that  not  all  information 
may  be  applicable  to  all  situations.  The 
document  is  intended  to  provide  ' 
information  and  does  not  set  forth 
requirements. 

This  guidance  document  may  contain 
collections  of  information  that  require 
clearance  under  the  Paperwork 
Reduction  Act  of  1995.  FDA  will  seek 
such  approval  and  provide  opportunity 
for  comment  as  appropriate. 

n.  Camments 

Interested  persons,  may  at  any  time, 
submit  written  comments  to  the  Dockets 
Management  Branch  (address  above) 
regarding  this  guidance  doctmient.  Two 
copies  of  any  comments  are  to  be 
submitted,  except  individuals  may 
submit  one  copy.  Comments  shoidd  be 
identified  with  the  docket  number 
found  in  brackets  in  the  heading  of  this 
document.  A  copy  of  the  docimient  and 
received  comments  are  available  for 
public  examination  in  the  Dockets 
Management  Branch  l)etween  9  a.m.  and 
4  p.m.,  Monday  through  Friday. 

m.  Electronic  Access 

Persons  with  access  to  the  Internet 
may  obtain  the  document  using  the 
World  Wide  Web  (WWW).  For  WWW 
access,  connect  to  CBER  at  "http:// 
www.fda.gov/cber/guidelines.htm". 

Dated:  October  9. 1998. 
William  K.  Hubbard. 

Associate  Commissioner  for  Policy 

Coordination. 

(FR  Doc.  98-28217  Filed  10-2O-98: 8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SEfWICES 

Hoslth  Cars  Rnandng  Admlnlstiatlon 

[HCFA-aOOI-N] 
RIN0Q38-AJ02 

Medicare  Program;  Inpatlant  HoapHal 
Daductibia  and  HoapKal  and  Exiondad 
Cars  Sarvlcaa  Colnauranca  Amounts 
for19M 

agency:  Health  Care  Financing 
Administration  (HCFA).  HHS. 
action:  Notice. 

SUMMARY:  This  notice  aimounces  the 
-inpatient  hospital  deductible  and  the 
hospital  and  extended  care  services 
coinsurance  amounts  for  services 
furnished  in  calendar  year  1999  imder 
Medicare's  hospital  insurance  program 
(Medicare  Part  A).  The  Medicare  statute 
specifies  the  formulae  used  to  determine 
these  amounts. 

The  inpatient  hospital  deductible  will 
be  S768.  The  daily  coinsurance  amounts 
will  be:  (a)  $192  for  Uie  61st  through 
90th  day  of  hospitalization  in  a  benefit 
period;  (b)  $384  for  lifetime  reserve 
days:  and  (c)  $96  for  the  21st  through 
100th  day  of  extended  care  services  in 
a  skilled  nursing  facility  in  a  benefit 
period. 

effective  DATE:  This  notice  is  effiactive 
on  January  1. 1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Clare  McFarland,  (410)  786-6390. 

For  case-mix  analysis  only:  Gregory  J. 
Savord.  (410)  786-1521. 
SUPPLEMENTARY  SIFORMATION: 

L  Background 

Section  1813  of  the  Social  Security 
Act  (the  Act)  provides  for  an  inpatient 
hospital  deductible  to  be  subtracted 
&x>m  the  amount  payable  by  Medicare 
for  inpatient  hospital  services  furnished 
to  a  beneficiary.  It  also  provides  for 
certain  coinsurance  amounts  to  be 
subtracted  frt>m  the  amounts  payable  by 
Medicare  for  inpatient  hospital  and 
extended  care  services.  Section 
1813(b)(2)  of  the  Act  reqtiires  us  to 
determine  and  publish,  between 
September  1  and  September  15  of  each 
year,  the  amount  of  the  inpatient 
hospital  deductible  and  the  hospital  and 
extended  care  services  coinsurance 
amounts  applicable  for  services 
furnished  in  the  following  calendar 
year. 

n.  Computing  the  Inpatient  Hoqiital 
Deductible  for  1099 

Section  1813(b)  of  the  Act  prescribes 
the  method  for  computing  the  amount  of 
the  inpatient  hospital  deductible.  The 


inpatient  hospital  deductible  is  an 
amount  equal  to  the  inpatient  hospital 
deductible  for  the  preceding  calendar 
year,  changed  by  our  best  estimate  of  the 
payment-weighted  average  of  the 
applicable  percentage  increases  (as 
defined  in  section  1886(b)(3)(B)  of  the 
Act)  used  for  updating  the  payment 
rates  to  hospitids  for  discharges  in  the 
fiscal  year  that  begins  on  October  1  of 
the  same  preceding  calendar  year,  and 
adjusted  to  reflect  real  case  mix.  The 
adjustment  to  reflect  real  case  mix  is 
determined  on  the  basis  of  the  most 
recent  case  mix  data  available.  The 
amount  determined  under  this  formula 
is  rounded  to  the  nearest  multiple  of  $4 
(or,  if  midway  between  two  multiples  of 
$4.  to  the  next  higher  multiple  of  $4). 
Under  section  1886(b)(3)(iBHi)  of  the 
Act,  as  amended  by  section  4401(a)  of 
the  Balanced  Budget  Act  of  1997  (Pub. 
L.  105-33),  the  percentage  increase  used 
to  update  the  payment  rates  for  fiscal 
year  1999  for  most  hospitals  paid  under 
the  prospective  payment  system  is  the 
market  basket  percentage  increase 
minus  1.9  percentage  points.  Certain 
nonteaching,  nond^proportionate  share, 
non-Medicare-dependent  hospitals, 
hovraver,  are  allowed  higher  updates 
than  those  provided  for  other  hospitals 
paid  under  the  prospective  payment 
system.  These  hospitals  must  be  located 
in  States  where,  for  nonteaching. 
nondisproportionate  share,  non- 
Medicare-dependent  hoapitals — 

•  Aggregate  Medicare  operating 
payments  for  their  cost  reporting 
periods  beginning  during  fiscal  year 
1995  are  less  than  the  aggregate 
allowable  operating  costs  erf  inpatient 
hospital  services  for  all  these  hospitals 
in  the  State  for  those  cost  reporting 
periods;  and 

•  The  Medicare  operating  payments 
for  discharges  in  the  cost  reporting 
period  involved  are  less  than  their 
allowable  operating  costs  for  inpatient 
hospital  services  in  that  period. 

For  hospitals  meeting  these  criteria, 
the  percentage  increase  used  to  update 
the  payment  rates  for  fiscal  jrear  1999  is 
the  m^et  basket  percentage  increase 
minus  1.6  percentage  points. 

Under  section  1886(b)(3)(B)(ii)  of  the 
Act.  as  amended  by  section  4411(a)  of 
the  Balanced  Budget  Act  of  1997.  the 
percentage  increase  used  to  update  the 
payment  rates  for  fiscal  year  1999  for 
hospitals  excluded  from  the  prospective 
payment  system  depends  on  the 
hospital's  allowable  operating  costs  of 
inpatient  hospital  services.  If  the 
hospital's  allowable  operating  costs  of 
inpatient  hospital  services  for  the  most 
recent  cost  reporting  period  for  which 
information  is  available — 
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(1)  Are  equal  to  or  exceed  110  percent 
of  the  hospital's  tai^et  amount  for  that 
cost  reporting  period,  the  applicable 
percentage  increase  is  the  market  basket 
percentage; 

(2)  Exceed  100  percent  but  are  less 
than  110  percent  of  the  hospital's  target 
amount  for  that  cost  reporting  period, 
the  applicable  percentage  increase  is  the 
market  basket  percentage  minus  0.25 
percentage  (K>ints  for  each  percentage 
point  by  which  the  hospital's  allowable 
operating  costs  are  less  than  110  percent 
of  the  target  amount  for  that  cost 
reporting  period  (but  not  less  than  0 
percent): 

(3)  Are  equal  to  or  less  than  100 
percent  of  the  hospital's  target  amount 
for  that  cost  reporting  period,  but 
exceed  two-thirds  of  the  target  amount^ 
the  applicable  percentage  increase  is  0 
percent  or,  if  greater,  the  market  basket 
percentage  minus  2.5  percentage  points: 
or 

(4)  Do  not  exceed  two-thirds  of  the 
hospital's  target  amount  for  that  cost 
reporting  period,  the  applicable 
percentage  increase  is  0  percent. 

The  market  basket  percentage  increase 
for  fiscal  year  1999  is  2.4  percent,  as 
announced  in  the  Federal  Register  on 
July  31, 1998  (63  PR  40954).  Therefore, 
the  percentage  increase  for  most 
hospitals  paid  under  the  prospective 
payment  system  is  O.S  percent,  and  the 
percentage  increase  for  the  certain 
nonteaching,  nondisproportionate  share, 
non-Medicare-dependent  hospitals  paid 
under  the  prospective  payment  system 
and  meeting  the  criteria  described  above 
is  0.8  percent.  The  average  payment 
percentage  increase  for  hospitals 
excluded  from  the  prospective  payment 
system  is  0.4  percent.  Weighting  these 
percentages  in  accordance  writh 
payment  voliune,  our  best  estimate  of 
the  payment-weighted  average  of  the 
increases  in  the  payment  rates  for  fiscal 
year  1999  is  0.5  percent. 

To  develop  the  adjustment  for  real 
case  mix,  we  first  calculated  for  each 
hospital  an  average  case  mix  that 
reflects  the  relative  costliness  of  that 
hospital's  mix  of  cases  compared  to 
those  of  other  hospitals.  We  then 
computed  the  change  in  average  case 
mix  for  hospitals  paid  under  the 
Medicare  prospective  payment  system 
in  fiscal  year  1998  compared  to  fiscal 
year  1997.  (We  excluded  from  this 
calculation  hospitals  excluded  from  the 
prospective  payment  system  because 
their  payments  are  based  on  reasonable 
costs  and  are  affected  only  by  real 
changes  in  case  mix.)  We  used  bills 
from  prospective  payment  hospitals 
received  in  HCFA  as  of  July  1998.  These 
bills  represent  a  total  of  about  8.5 
million  discharges  for  fiscal  year  1998 


and  provide  the  most  recent  case  mix 
data  available  at  this  time.  Based  on 
these  bills,  the  change  in  average  case 
mix  in  fiscal  year  1998  is  -0.81 
(>ercent.  Based  on  past  experience,  we 
expect  the  overall  case  mix  change  to  be 
-  0.6  percent  as  the  year  progresses  and 
more  fiscal  year  1998  data  become 
available. 

Section  1813  of  the  Act  requires  that 
the  inpatient  hospital  deductible  be 
adjusted  only  by  that  portion  of  the  case 
mix  change  that  is  determined  to  be 
real.  There  is  a  negligible  change  in 
overall  case  mix  for  fiscal  year  1998.  We 
estimate  that  there  is  no  change  in  real 
case  mix;  that  is,  we  estimate  that  the 
change  in  real  case  mix  for  fiscal  year 
1998  is  0.0  percent. 

Thus,  the  estimate  of  the  payment- 
weighted  average  of  the  applicable 
percentage  increases  used  for  updating 
the  payment  rates  is  0.5  percent,  and  me 
real  case  mix  adjustment  factor  for  the 
deductible  is  0.0  percent.  Therefore, 
under  the  statutory  formula,  the 
inpatient  hospital  deductible  for 
services  furnished  in  calendar  year  1999 
is  $768.  This  deductible  amount  is 
determined  by  multiplying  $764  (the 
inpatient  hospital  deductible  for  1998) 
by  the  payment-weighted  average 
increase  in  the  payment  rates  of  1.005 
multiplied  by  the  increase  in  real  case 
mix  of  1.000,  which  equals  $767.82  and 
is  rounded  to  $768. 

m.  Computiiig  the  Inpatieiit  Hoapitel 
and  Extended  Care  Senrkes 
Coinsarance  Amounts  for  1999 

The  coinsurance  amounts  provided 
for  in  section  1813  of  the  Act  are 
defined  as  fixed  percentages  of  the 
inpatient  hospital  deductible  for 
services  furnished  in  the  same  calendar 
year.  Thus,  the  increase  in  the 
deductible  generates  increases  in  the 
coinsurance  amounts.  For  inpatient 
hospital  and  extended  care  services 
furnished  in  1999,  in  accordance  with 
the  fixed  percentages  defined  in  the  law, 
the  daily  coinsurance  for  the  61st 
through  90th  day  of  hospitalization  in  a 
benefit  period  will  be  $192  (one-fourth 
of  the  Inpatient  hospital  deductible):  the 
daily  coinsurance  for  lifetime  reserve 
days  will  be  $384  (one-half  of  the 
inpatient  hospital  deductible):  and  the 
daily  coiiuurance  for  the  21st  through 
100th  day  of  extended  care  services  in 
a  skilled  nuning  facility  in  a  benefit 
period  will  be  $96  (one-eighth  of  the 
inpatient  hospital  deductible). 

IV.  Cost  to  Beneficiaries 

We  estimate  that  in  1999  there  will  be 
about  8.4  million  deductibles  paid  at 
$768  each,  about  2.3  million  days 
subject  to  coinsurance  at  $192  per  day 


(for  hospital  days  61  through  90),  about 
1.1  million  lifetime  reserve  days  subject 
to  coinsurance  at  $384  per  day,  and 
about  34.4  million  extended  care  days 
subject  to  coinsurance  at  $96  per  day. 
Similarly,  we  estimate  that  in  1998  there 
will  be  about  8.6  million  deductibles 
paid  at  $764  each,  about  2.3  million 
days  subject  to  coinsurance  at  $191  per 
day  (for  hospital  days  61  through  90), 
about  1.1  million  lifetime  reserve  days 
subject  to  coinsurance  at  $382  per  day, 
and  about  32.3  million  extendedcare 
days  subject  to  coinsurance  at  $95.50 
per  day.  Therefore,  the  estimated  total 
increase  in  cost  to  beneficiaries  is  about 
$100  million  (rounded  to  the  nearest 
$10  million),  due  to  (1)  the  increase  in 
the  deductible  and  coinsurance  amounts 
and  (2)  the  change  in  the  number  of 
deductibles  and  daily  coinsurance 
amounts  paid. 

V.  Waiirer  of  Propoaed  Notice  and 
Comment  Period 

The  Medicare  statute,  as  discussed 
previously,  requires  publication  of  the 
Medicare  Part  A  inpatient  hospital 
deductible  and  the  hospital  and 
extended  care  services  coinsurance 
amounts  for  services  for  each  calendar 
year.  The  amoimts  are  determined 
according  to  the  statute.  As  has  been  our 
custom,  we  use  general  notices,  rather 
than  notice  and  comment  rulemaking 
procedures,  to  make  the 
annoimcements.  In  doing  so,  we 
acknowledge  that,  under  the 
Administrative  Procedure  Act, 
interpretive  rules,  general  statements  of 
policy,  and  rules  of  agency  oi^ganization, 
procedure,  or  practice  are  excepted  bom 
the  requirements  of  notice  and  comment 
rulemaking. 

We  considered  publishing  a  proposed 
notice  to  provide  a  period  for  public 
comment.  However,  we  may  waive  that 
procedure  if  we  find  good  cause  that 
prior  notice  and  comment  are 
impracticable,  imnecessary,  or  contrary 
to  the  public  interest.  We  find  that  the 
procedure  for  notice  and  comment  is 
unnecessary  because  the  formula  used 
to  calcidate  the  inpatient  hospital 
deductible  and  hospital  and  extended 
care  services  coinsurance  amounts  is 
statutorily  directed,  and  we  can  exercise 
no  discretion  in  following  that  formula. 
Moreover,  the  statute  establishes  the 
time  period  for  which  the  deductible 
and  coinsurance  amoimts  will  apply 
and  delaying  publication  would  be 
contrary  to  the  public  interest. 
Therefore,  we  find  good  cause  to  waive 
publication  of  a  proposed  notice  and 
solicitation  of  public  comments. 


VI.  Regulatory  Impact  Statement 

We  have  examined  the  impacts  of  this 
notice  as  required  by  Executive  Order 
12866  and  the  Regulatory  Flexibility  Act 
(RFA)  (Pub.  L.  96-354).  Executive  Order 
12866  directs  agencies  to  assess  all  costs 
and  benefits  of  available  regulatory 
alternatives  and,  when  regulation  is 
necessary,  to  select  regulatory 
approaches  that  maximize  net  benefits 
(including  potential  economic, 
environmental,  public  health  and  safety 
effects:  distributive  impacts:  and 
equity).  The  RFA  requires  agencies  to 
analyze  options  for  regulatory  relief  for 
small  businesses.  For  purposes  of  the 
RFA,  States  and  individuals  are  not 
considered  small  entities. 

Also,  section  1102(b)  of  the  Act 
requires  the  Secretary  to  prepare  a 
regulatory  impact  analysis  for  any 
notice  that  may  have  a  significant 
impact  on  the  operations  of  a  substantial 
number  of  smaU  rural  hospitals.  Such 
an  analysis  must  conform  to  the 
provisions  of  section  604  of  the  RFA. 
For  purposes  of  section  1102(b)  of  the 
Act,  we  consider  a  small  rural  hospital 
as  a  hospital  that  is  located  outside  of 
a  Metropolitan  Statistical  Area  and  has 
fewer  than  50  beds.  We  have 
determined  that  this  notice  will  not 
have  a  significant  effect  on  the 
operations  of  a  substantial  number  of 
small  rural  hospitals.  Therefore,  we  are 
not  preparing  an  analysis  for  section 
1102(b)  of  the  Act 

This  notice  announces  that  the 
inpatient  hospital  deductible  for 
calendar  year  1999  is  $768.  It  also 
announces  the  daily  coinsurance 
amounts  of  $192  for  the  61st  through 
90th  day  of  hospitalization  in  a  benefit 
period:  $384  for  lifetime  reserve  days; 
and  $96  for  the  21st  through  100th  day 
of  extended  care  services  in  a  skilled 
nursing  facility  in  a  benefit  period.  We 
believe  that  the  total  increase  in  costs  to 
beneficiaries  associated  with  this  notice 
is  about  $100  million  due  to  (1)  the 
increase  in  the  deductible  and 
coinsurance  amounts  and  (2)  the  change 
in  the  number  of  deductibles  and  daily 
coinsurance  amoimts  paid.  Thoefore, 
this  notice  is  a  major  rule  as  defined  in 
Title  5.  United  States  Code,  section 
804(2)  and  is  an  economically 
significant  rule  under  Executive  Order 
12866. 

In  accordance  with  the  provisions  of 
Executive  Order  12866.  tltis  notice  was 
reviewed  by  the  Office  of  Management 
and  Budget. 

Authority:  Section  1813(bM2)  of  the  Social 
Security  Act  (42  U.S.C  139Se(b)(2)). 
(Catalog  of  Federal  IXMnestic  Assistance 
Program  Na  93.773,  Medicara— HospitSd 
Insurance) 


Dated:  September  18. 1998. 
Nancy-Ann  Nfin  DeParle, 
Administrator,  Health  Can  Financing 
Administration. 

Dated:  October  8, 1998. 
Donna  E.  Shalala, 
Secretary. 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Cara  nnandng  AdminislFatlon 

[HCFA-800»-Nl 
RM  0e38-^AI9e 

Medicare  Program;  MoirtMy  Actuarial 
Raleaand  Monthly  Supplementafy 
Medteal  Inaurance  Pramkint  Rale 
Beginning  January  1, 1999 

AOBICY:  Health  Care  Financing 
Administration  (HCFA),  HHS.  _ 

ACnON:  Notice. 

SUMMARY:  As  required  by  section  1339 
of  the  Social  Security  Act,  this  notice 
announces  the  monthly  actuarial  rates 
for  aged  (age  65  or  over)  and  disabled 
(under  age  65)  enrollees  in  the  Medicare 
Supplementary  Medical  Insurance  (SMI) 
program  for  1999.  It  also  annoimoes  the 
monthly  SMI  premium  rate  to  be  paid 
by  all  enrollees  during  1999.  The 
monthly  actuarial  rates  for  1999  are 
$92.30  for  aged  enrollees  and  $103.00 
for  disabled  enrollees.  The  monthly  SMI 
premium  rate  for  1999  is  $45.50.  (The 

1998  premium  rate  was  $43.80).  The 

1999  Part  B  premium  is  not  equal  to  50 
pocent  of  the  monthly  actuarial  rate 
because  of  the  differential  between  the 
amoimt  of  home  health  that  is 
transfored  into  Part  B  in  1999  (two- 
sixths)  and  the  amount  in  Part  B  that  is 
included  in  the  premium  calculation 
(two-sevenths). 

EFFECTIVE  DATE:  January  1, 1999. 
FOR  FURTHER  ayOnMATlOW  OONTACT: 
Carter  S.  Warfield.  (410)  786-6396. 
SUPPLBiBfTARY  MFORMATION: 

LBackgroond 

The  Medicare  Supplementary  Medical 
Insurance  (SMI)  program  is  the 
voluntary  Medicare  Part  B  program  that 
pays  all  or  part  of  the  costs  for 
physicians'  services,  outpatient  hospital 
services,  home  health  services,  services 
furnished  by  rural  health  clinics, 
ambulatory  siufjical  centers, 
comprehensive  outpatient  rehabilitation 
facilities,  and  certain  other  medical  and 
health  services  not  covered  by  hospital 
insurance  (HI)  (Medicare  Part  A).  The 


SMI  program  is  available  to  individuals 
who  are  entitled  te  HI  and  to  U.S. 
residents  who  have  attained  age  65  and 
are  citizens,  or  ahens  who  w«e  lawfully 
admitted  for  permanent  residence  and 
have  resided  in  the  United  States  for  5 
consecutive  years.  This  program 
requires  enrollment  and  payment  of 
monthly  premiums,  as  provided  in  42 
CFR  part  407,  subpart  B,  and  part  408, 
respectively.  The  difiiBrence  between  the 
premiums  paid  by  all  ouollees  and  total 
incurred  costs  is  met  from  the  general 
revenues  of  the  Federal  government. 

The  Secaetary  of  Healu  and  Human 
Services  is  required  by  section  1839  of 
the  Social  Security  Act  (the  Act)  to  issue 
two  ■nniiiil  notices  relating  to  the  SMI 
program. 

(Am  notice  #n"""""^  two  amounts 
that,  according  to  actuarial  estimates. 
«vill  equal  respectively,  one-half  the 
expected  average  monthly  cost  of  SMI 
for  each  aged  enrollee  (age  65  or  over) 
and  oDe-half  the  ejqMcted  average 
monthly  cost  of  SMI  fm  emch  dinbled 
enrollee  (imder  age  65)  dxiring  the  year 
beginning  the  following  January.  These 
amounts  are  called  "monthly  actuarial 
rates." 

The  second  notice  annnwnoes  the 
monthly  SMI  premium  rate  to  be  paid 
by  aged  and  disabled  enrollees  for  the 
year  beginning  the  following  January. 
(Although  the  costs  to  the  program  per 
disabled  enrollee  are  diSerant  than  for 
the  aged,  the  law  |»ovides  that  they  pay 
the  same  premium  amounL)  Beginning 
with  the  passage  of  section  203  of  the 
Social  Security  Amendments  (rf  1972 
(Public  Law  92-603).  the  premium  rate, 
if^iich  was  determined  oo  a  fiscal  year 
basis,  was  limited  to  the  leaser  (rf  the 
actuttial  rate  far  agad  enrollees.  or  the 
current  monthly  premium  rate  increased 
by  the  same  percentage  as  the  most 
recent  oeneral  increase  in  monthly  title 
n  social  security  benefits. 

However,  the  passage  (^secticm  124 
of  the  Tax  Equity  and  Fiscal 
Responsibility  Act  d  1982  (TEFRA) 
(Pub.  L.  97-248)  suqiended  this 
premium  detennination  (wocess. 
Section  124  of  TEFRA  changed  the 
premium  basis  to  50  percent  of  the 
monthly  actuarial  rate  for  aged  enrollees 
(that  is.  25  percent  of  program  costs  for 
aged  enrollees).  Section  606  of  the 
Social  Security  Amendments  of  1983 
(Public  Law  98-21).  section  2302  of  the 
Deficit  Reduction  Act  of  1984  {JDRA 
1964)  (Public  Uw  98-369).  section  9313 
of  the  Consolidated  Omnibus  Budget 
Reconciliation  Act  of  1965  (COBRA 
1985)  (PubUc  Uw  99-272),  section  4080 
of  the  Omnibus  Budget  Reconciliation 
Act  of  1987  (OBRA  1987)  (Public  Uw 
100-203),  and  section  6301  of  the 
Omnibus  Budget  Reconciliatian  Act  of 
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198g  (OBRA  1989)  (Public  Law  101- 
239)  extended  the  provision  that  the 
premium  be  based  on  SO  percent  of  the 
monthly  actuarial  rate  for  aged  enrollees 
(that  is.  25  percent  of  program  costs  hx 
aged  enrollees).  This  extension  expired 
at  the  end  of  1990. 
The  premium  rate  for  1991  through 

1995  was  legislated  by  section 
1839(e)(1)(B)  of  the  Act.  as  added  by 
section  4301  of  the  Omnibus  Budget 
Reconciliation  Act  of  1990  (OBRA  1990) 
(Public  Law  101-508).  In  January  1996. 
the  premium  determination  basis  would 
have  reverted  to  the  method  established 
by  the  1972  Social  Security  Act 
Amendments.  However,  section  13571 
of  the  Omnibus  Budget  Reconciliation 
Act  of  1993  (OBRA  1993)  (Public  Law 
103-66)  changed  the  premium  basis  to 
50  percent  of  the  monthly  actuarial  rate 
for  aged  enrollees  (that  is.  25  percent  of 
program  costs  for  aged  enrollees)  for 

1996  through  1998. 

Section  4571  of  the  Balanced  Budget 
Act  of  1997  (BBA  1997)  (Public  Law 
105-33)  permanently  extended  the 
provision  that  the  premium  be  based  on 
50  percent  of  the  monthly  actuarial  rate 
for  aged  enrollees  (that  is,  25  percent  of 
prooam  costs  for  aged  enrollees). 

BBA  1997  inclu(Md  a  further 
provision  afiiacting  the  calculation  of  the 
SMI  actuarial  rates  and  premiums  for 
1998  though  2003.  Section  4611  of  BBA 

1997  modified  the  home  health  benefit 
pajrable  under  the  HI  program  for 
individuals  enrolled  in  the  SMI 

Krogram.  In  doing  so.  expenditures  for 
ome  health  services  not  considered 
"post-institutional"  %vill  be  payable 
under  the  SMI  program  rather  than  the 
HI  program  beginning  in  1998. 
However,  section  4611(e)(1)  of  BBA 
1997  requires  that  there  be  a  transition 
from  1998  through  2002  for  the 
aggrwate  amount  of  the  expenditures 
transferred  from  the  HI  program  to  the 
SMI  program.  Section  4611(e)(2)  also 
provides  a  specific  yearly  proportion  for 
the  transferred  funds.  The  proportions 
are  */b  for  1998.  >/>  for  1999.  V^  for  2000. 
V>  for  2001,  and  ^^  for  2002.  For 
purposes  of  determining  the  correct 
amount  of  financing  from  general 
revenues  of  the  Federal  government,  it 
is  necessary  to  include  cmly  these 
transitional  amounts  in  the  monthly 
actuarial  rates  for  both  aged  and 
disabled  enrollees,  rather  than  the  total 
cost  of  the  home  health  services  being 
transferred.  Accordingly,  the  actuarial 
rates  shovm  in  this  aimouncement 
reflect  the  net  transitional  cost  only. 

Section  4611(e)(3)  of  BBA  1997  also 
specifies,  for  the  purposes  of 
determining  the  premium,  that  the 
monthly  actuarial  rate  for  aged  enrollees 
shall  be  computed  as  though  the 


transition  would  occur  for  1998  through 
2003  and  that  W  of  the  cost  would 
transferred  in  1998.  V^  in  1999.  Vr  in 
2000.  */r  in  2001.  <^  in  2002.  and  ^  in 
2003.  Therefore,  the  transition  period 
for  incorporating  this  home  health 
transfiar  into  the  premium  is  7  yean 
while  the  transition  period  for  including 
these  services  in  the  actuarial  rate  is  6 
yean.  As  a  result,  the  premium  rate  for 
this  jrear  and  each  of  the  next  4  yean, 
through  2003.  will  be  less  than  50 
percent  of  the  actuarial  rate  for  aged 
enrollees  announced  by  the  Secretary. 

New  section  1933(c)(2)  of  the  Act,  as 
added  by  section  4732(c)  of  BBA  1997. 
requires  the  Secretary  to  allocate  money 
from  the  SMI  trust  ftmd  to  the  State 
Medicaid  programs  for  the  purpose  of 
providing  Medicare  Pari  B  premiiun 
assistance  from  1998  through  2002  for 
the  section  1933  qualifying  low-income 
Medicare  beneficiaries.  This  allocation, 
while  not  a  benefit  expenditure,  will  be 
an  expenditure  of  the  trust  fund  and  has 
been  included  in  fjilfnilwHng  the  SMI 
actuarial  rates  for  this  year.  The 
allocation  will  be  included  in 
calculating  the  SMI  actuarial  rates 
through  2002. 

As  determined  according  to  section 
1839(a)(3)  of  the  Act  and  section 
4611(e)(3)  of  BBA  1997.  the  premium 
rate  for  1999  is  $45.50. 

A  further  provision  affecting  the 
calculation  of  the  SMI  premiiun  is 
section  1839(f)  of  the  Act,  as  amended 
by  section  211  of  the  Medicare 
Catastrophic  Coverage  Act  of  1988 
(Public  Law  100-360).  (The  Medicare 
Catastrophic  Coverage  Repeal  Act  of 
1989  (Public  Law  101-234)  did  not 
repeal  the  revisions  to  section  1839(f) 
made  by  Public  Law  100-360.)  Section 
1839(f)  provides  that  if  an  individual  is 
entitled  to  benefits  under  section  202  or 
223  of  the  Act  (the  Old- Age  and 
Survivors  Insurance  Benefit  and  the 
Disability  Insurance  Benefit, 
respectively)  and  has  the  SMI  premiums 
deducted  from  these  benefit  payments, 
the  premium  increase  will  be  reduced  to 
avoid  causing  a  decrease  in  the 
individual's  net  monthly  payment.  This 
occun  if  the  increase  in  the  individual's 
social  seciirity  benefit  due  to  the  cost- 
of-living  adjustment  tmder  section 
215(i)  of  the  Act  is  less  than  the  increase 
in  the  premium.  Specifically,  the 
reduction  in  the  premium  amount 
applies  if  the  inchvidual  is  entitled  to 
benefits  under  section  202  or  223  of  the 
Act  for  November  and  December  of  a 
particular  year  and  the  individual's  SMI 
premiums  for  December  and  the 
following  January  are  deducted  from  the 
respective  month's  section  202  or  223 
benefits.  (A  check  for  benefits  imder 
section  202  or  223  is  received  in  the 


month  following  the  month  for  which 
the  benefits  are  due.  The  SMI  premium 
that  is  deducted  from  a  particular  check 
is  the  SMI  payment  for  the  month  in 
which  the  check  is  received.  Therefore, 
a  benefit  check  for  November  is  not 
received  until  December,  but  has  the 
December's  SMI  premium  deducted 
from  it.)  (This  change,  in  effect, 
(teipetuates  former  amendments  that 
prohibited  SMI  premium  increases  frt)m 
reducing  an  individual's  benefits  in 
yean  in  which  the  dollar  amount  of  the 
individual's  cost-of-living  increase  in 
benefits  was  not  at  least  as  great  as  the 
dollar  amount  of  the  individual's  SMI 
premium  increase.) 

Generally,  if  a  boieficiary  qualifies  for 
this  protection  (that  is,  the  beneficiary 
must  have  been  in  current  payment 
status  for  November  and  December  of 
the  previous  year),  the  reduced 
premium  for  the  individual  for  that 
January  and  for  each  of  the  succeeding 
11  months  for  which  he  or  she  is 
entitled  to  benefits  under  section  202  or 
223  of  the  Act  is  the  greater  of  the 
following: 

(1)  The  mmthly  premium  for  January 
reduced  as  necessary  to  make  the 
December  monthly  benefits,  after  the 
deduction  of  the  ^41  premium  for 
January,  at  least  equal  to  the  preceding 
November's  monthly  benefits,  after  the 
deduction  of  the  SMI  premium  for 
December,  or 

(2)  The  monthly  premium  for  that 
individual  for  that  December. 

In  determining  the  premium 
limitations  under  section  1839(f)  of  the 
Act.  the  monthly  benefits  to  which  an 
individual  is  entitled  under  section  202 
or  223  do  not  include  retroactive 
adjustments  or  payments  and 
deductions  on  account  of  woriL  Also, 
once  the  monthly  premium  amount  has 
been  established  under  section  1839(f) 
of  the  Act.  it  will  not  be  changed  during 
the  jrear  even  if  there  are  retroactive 
adjustments  or  payments  and 
deductions  on  account  of  work  that 
apply  to  the  individual's  monthly 
benefits. 

Individuals  who  have  enrolled  in  the 
SMI  program  late  or  have  reenrolled 
after  the  termination  of  a  coverage 
period  are  subject  to  an  increased 
premium  under  section  1839(b)  of  the 
Act.  That  increase  is  a  percentage  of  the 
premium  and  is  based  on  the  new 
premium  rate  before  any  reductions 
under  section  1839(f)  are  made. 

n.  Notice  of  Monthly  Actuarial  Ratea 
and  Monthly  Premiiun  Rate 

The  monthly  actuarial  rates 
appUcable  for  1999  are  $92.30  for 
enrollees  age  65  and  over,  and  $103.00 
for  disabled  enrollees  under  age  65. 
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Section  m  of  this  notice  gives  the 
actuarial  assiunptions  and  bases  frt>m 
which  these  rates  are  derived.  The 
monthly  premium  rate  will  be  $45.50 
during  1999.  This  is  an  increase  from 
the  1998  premium  rate  of  $43.80. 

m.  Statement  of  Actuarial  Asanmptions 
and  Bases  Emplojrad  in  Determining  the 
Monthly  Actuarial  Rates  and  the 
Montlily  Praminm  Rale  far  the 
Supplementary  Medical  Insurance 
Program  Bagiiming  January  1999 

A.  Actuarial  Status  of  the 
Supplementary  Medical  Insurance  .Trust 
Fund 

Under  the  law.  the  starting  point  for 
determining  the  monthly  premium  is 
the  amoimt  that  would  be  necessary  to 
finance  the  SMI  program  on  an  incurred 


basis;  that  is.  the  amount  of  income  that 
would  be  sufficient  to  pay  for  services 
furnished  during  that  year  (including 
associated  administrative  costs)  even 
though  payment  for  some  of  these 
services  will  not  be  made  until  after  the 
close  of  the  year.  The  portion  of  income 
required  to  cover  benefits  not  paid  imtil 
after  the  close  of  the  year  is  added  to  the 
trust  fund  and  used  when  needed. 

The  rates  are  established 
prospectively  and  are,  therefore,  subject 
to  projection  error.  Additionally, 
legislation  enacted  after  the  financing 
has  been  established,  but  effective  for 
the  period  for  which  the  financing  has 
been  set.  may  affiact  program  costs.  As 
a  result,  the  income  to  the  program  may 
not  equal  incurred  costs.  Therefore, 
trust  fund  assets  should  be  maintained 
at  a  level  that  is  adequate  to  cover  a 


moderate  degree  of  variation  between 
actual  and  projected  costs  (in  addition 
to  the  amount  of  incurred  but  un{>aid 
expenses).  An  appropriate  level  for 
assets  to  cover  a  moderate  degree  of 
variation  between  actual  and  projected 
costs  depends  on  numerous  fectors.  The 
most  important  of  these  fecton  are:  (1) 
The  difference  from  prior  yean  between 
the  actual  performance  of  the  program 
and  estimates  made  at  the  time 
finanring  was  established,  and  (2)  the 
expected  relationship  between  incurred 
and  cash  expenditures.  Ongoing 
analysis  is  made  of  both  feoton  as  the 
trends  vary  over  time. 

Table  1  summarizes  the  estimated 
actuarial  status  of  the  trust  fund  as  of 
the  end  of  the  financing  period  for  1997 
and  1998. 


Table  1.— Estimated  Actuarial  Status  of  the  Supplementary  Medical  Insurance  Trust  Fund  as  of  the  End 

OF  THE  Financing  Period 

[In  bttons  a*  dolars] 


Financing  period  enSng 


December  31, 1997 
Deoennber31,1( 


S36.131 
36.754 


S8J81 
4.422 


S29.4S0 
32.332 


B.  Monthly  Actuarial  Rate  for  Enrollees 
Age  65  and  Older 

The  monthly  actuarial  rate  for 
enrollees  age  65  and  older  is  one-half  of 
the  monthly  projected  cost  of  benefits, 
the  Medicaid  transfer  (for  1998  through 
2002),  and  administrative  expenses  for 
each  enrollee  age  65  and  older,  adjusted 
to  allow  for  interest  earnings  on  assets 
in  the  trust  fund  and  a  contingency 
margin.  The  contingency  margin  is  an 
amount  appropriate  to  provide  for  a 
moderate  degree  of  variation  between 
actual  and  projected  costs  and  to 
amortize  any  surplus  or  unfunded 
liabilities.  As  noted  in  section  I.  of  this 
announcement,  section  4611(e)(2)  of 
BBA  1997  requires  that  only  ^/i  of  the 
cost  of  the  home  health  services  being 
transferred  be  included  in  the  actuarial 
rate  for  1999,  rather  than  the  fiill  cost  of 
such  benefits. 

The  monthly  actuarial  rate  for 
enrollees  age  65  and  older  for  1999  was 
determined  by  fint  establishing  per- 
enrollee  cost  by  type  of  service  from 
program  data  through  1996  and  then 
projecting  these  costs  for  subsequent 
yean.  Although  the  actuarial  rates  are 
now  applicable  for  calendar  yean, 
projections  of  per-enrollee  costs  were 
determined  on  a  July  to  June  period, 
consistent  with  the  July  annual  fee 
screen  update  used  for  benefits  before 
the  passage  of  section  2306(b)  of  DRA 


1984.  Accordingly,  the  values  for  the  12- 
mcrnth  period  ending  June  30, 1996 
were  established  from  program  data, 
and  subsequent  periods  were  projected 
using  a  combination  of  program  data 
and  data  from  external  sources.  The 
projection  fecton  used  are  shown  in 
Table  2.  Those  per-enrollee  values  are 
then  adjusted  to  apply  to  a  calendar  year 
period.  The  projected  values  for 
Bn«nHn£  periods  from  January  1, 1996, 
through  December  31. 1999,  are  tiiown 
in  Table  3. 

The  projected  monthly  rate  required 
to  pay  fm  one-half  of  the  total  of 
benefits,  the  transfer  to  Medicaid,  and 
administrative  costs  for  enrollees  age  65 
and  over  for  1999  is  $110.97.  Included 
in  the  total  of  $110.97  is  $12.91  for 
home  health  services  and  $33.44  for 
group  practice  prepayment  plan 
services.  The  amount  of  $12.91  for  h<nne 
health  services  includes  (1)  the  full  cost 
of  fae-for-servioe  home  health  sovices 
being  transfBrred  frtun  the  HI  program  as 
a  result  of  BBA  1997  as  if  the  transition 
did  not  apply  ($12.51)  as  well  as  (2)  the 
cost  of  furnishing  all  home  health 
services  to  those  individuals  enrolled  in 
SMI  only  ($0.40).  The  amount  of  $33.44 
for  group  practice  prepayment  plan 
services  includes  (1)  the  full  cost  of 
managed  care  home  health  services 
being  transferred  from  the  HI  program  as 
a  result  of  BBA  1997  as  if  the  transition 
did  not  apply  ($3.11)  as  well  as  (2)  the 


cost  of  fumidiing  all  other  SMI  1 
to  those  individuals  enrolled  in  group 
practice  prepayment  plans  ($30.33). 
Since  section  4611(eK2)  of  BBA  1997 
requires  that  only  ^  of  the  cost  for  those 
services  being  transferred  be  included  in 
the  actuarial  rate  for  1999,  the  monthly 
actuarial  rate  provides  for  an  adjustment 
of  -$10.41.  representing  %  of  the  frill 
cost  of  such  snvices.  The  monthly 
actuarial  rate  of  $92.30  also  provides  an 
adjustment  of  -$3.65  for  interest 
tmmingK  and  -$4.61  for  a  contingency 
margin.  Based  on  current  estimates,  it 
^>pean  that  the  assets  are  more  than 
sufficient  to  cover  the  amount  of 
incurred  but  unpaid  expenses  and  to 
provide  far  a  moderate  degree  of 
variation  between  actual  uid  projected 
costs.  Thus,  a  negative  omtingency 
margin  is  needed  to  reduce  assets  to  a 
more  appropriate  level. 

C.  Monthly  Actuarial  Rate  for  Disalded 
Enrollees 

IMsabled  enrollees  are  dioee  persons 
enrolled  in  SMI  because  of  entitlement 
(before  age  65)  to  disability  benefits  for 
more  than  24  months  or  because  of 
entitiement  to  Medicare  under  the  end- 
stage  renal  disease  program.  Projected 
monthly  costs  for  disabled  enrollees 
(other  than  those  siifiering  from  end- 
stage  renal  disease)  are  prepared  in  a 
fashion  exactly  parallel  to  die  projecticm 
for  the  aged,  using  appropriate  actuarial 
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assiimptions  (see  Table  2).  Costs  for  the 
end-stage  renal  disease  program  are 
projected  differently  because  of  the 
different  nature  of  services  offered  by 
the  program.  The  combined  results  for 
all  disabled  enroUees  are  shown  in 
Table  4. 

The  projected  monthly  rate  required 
to  pay  for  one-half  of  the  total  of 
benefits,  the  transfer  to  Medicaid,  and 
administrative  costs  for  disabled 
enrollees  for  1999  is  $119.77.  Included 
in  the  total  of  $119.77  is  $16.70  for 
home  health  services  and  $8.23  for 
group  practice  prepayment  plan 
services.  The  amount  of  $16.70  is  the 
full  cost  of  the  home  health  services 
being  transferred  from  the  HI  program  as 
a  result  of  BBA  1997  as  if  the  transition 
did  not  apply.  The  amount  of  $8.23  for 
group  practice  prepayment  plan  services 
hicludes  (1)  the  fiill  cost  of  managed 
care  home  health  services  being 
transfsrred  frx>m  the  HI  program  as  a 
result  of  BBA  1997  as  if  the  transition 
did  not  apply  ($1.07)  as  well  as  (2)  the 
cost  of  furnishing  all  other  SMI  services 
to  those  individuals  enrolled  in  group 
practice  prepayment  plans  ($7.16). 
Since  section  4611(e)(2)  of  BBA  1997 
reqiiires  that  only  '/S  of  the  cost  for  those 
services  being  transferred  be  included  in 
the  actuarial  rate  for  1999.  the  monthly 
actuarial  rate  provides  for  an  adjustment 
of  -$11.84,  representing  Vi  of  the  full 
cost  of  such  services.  The  monthly 


actuarial  rate  of  $103.00  also  provides 
an  adjustment  of  -  $0.27  for  interest 
earnings  and  -  $4.66  for  a  contingency 
margin.  Based  on  current  estimates,  it 
appears  that  the  assets  are  more  than 
sufficient  to  cover  the  amoimt  of 
incurred  but  unpaid  expenses  and  to 
provide  for  a  moderate  degree  of 
variation  between  actual  and  projected 
costs.  Thus,  a  negative  contingency 
margin  is  needed  to  reduce  assets  to  a 
more  appropriate  level. 

D.  Sensitivity  Testing 

Several  fectors  contribute  to 
uncertainty  about  future  trends  in 
medical  care  costs.  In  view  of  this,  it  is 
appropriate  to  test  the  adequacy  of  the 
rates  announced  here  using  alternative 
assumptions.  The  most  unpredictable 
factors  that  contribute  significantly  to 
future  costs  are  outpatient  hospital 
costs,  physician  residual  (as  defined  in 
Table  2),  and  increases  in  physician  fees 
as  governed  by  the  program's  physician 
fee  schedule.  Two  alternative  sets  of 
assumptions  and  the  results  of  those 
assumptions  are  shown  in  Tabfe  5.  One 
set  represents  increases  that  are  lower 
and  is,  therefore,  more  optimistic  than 
the  ciirrent  estimate.  The  other  set 
represents  increases  that  are  higher  and 
is,  therefore,  more  pessimistic  than  the 
current  version.  The  values  for  the 
alternative  assumptions  were 
determined  by  studying  the  average 


historical  variation  between  actual  and 
projected  increases  in  the  respective 
increase  factors.  All  assumptions  not 
shown  in  Table  5  are  the  same  as  in 
Table  2. 

Table  5  indicates  that,  imder  the 
assumptions  used  in  preparing  this 
report,  the  monthly  actuarial  rates 
would  result  in  an  excess  of  assets  over 
liabilities  of  $29,222  billion  by  the  end 
of  December  1999.  This  amounts  to  30.7 
percent  of  the  estimated  total  incurred 
expenditures  for  the  following  year. 
Assumptions  that  are  somewhat  more 
pessimistic  (and,  therefore,  test  the 
adequacy  of  the  assets  to  accommodate 
projection  errors)  produce  a  siuplus  of 
$14,857  billion  by  the  end  of  December 
1999,  which  amounts  to  14.3  percent  of 
the  estimated  total  incurred 
expenditures  for  the  following  year. 
Under  fairly  optimistic  assumptions,  the 
monthly  acttiarial  rates  would  result  in 
a  surplus  of  $42,551  billion  by  the  end 
of  De(Dember  1999,  which  amounts  to 
48.6  percent  of  the  estimated  total 
incuned  expenditures  for  the  following 
year. 

E.  Prendum  Rate 

As  determined  by  secticm  1839(a)(3) 
of  the  Act  and  section  4611(e)(3)  of  BBA 
1997,  the  monthly  premium  rate  for 
.  1999,  for  both  aged  and  disabled 
enrollees,  is  $45.50. 
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IV.  WaiTOT  of  Notice  of  Proposed 
RulamakiBg 

The  Medicare  statute,  as  discussed 
previously,  requires  publication  of  the 
monthly  actuarial  rates  and  the  Part  B 
premium  amount  in  September.  The 
amounts  are  determined  according  to 
the  statute.  As  has  been  our  custom,  we 
use  genera]  notices,  rather  than  formal 
notice  and  comment  rulemaking 
procedures,  to  make  such 
announcements.  In  doing  so,  we 
acknowledge  that,  under  the 
Administrative  Procedure  Act, 
interpretive  rules,  general  statements  of 
policy,  and  rules  of  agency  organization, 
procedure,  or  practice  are  excepted  from 
the  requirements  of  notice  and  comment 
rulemaking. 

We  considered  publishing  a  proposed 
notice  to  provide  a  period  for  public 
comment.  However,  we  may  waive  that 
procedure  if  we  find  good  cause  that 
prior  notice  and  comment  are 
impracticable,  unnecessary,  or  contrary 
to  the  public  interest.  We  find  that  the 
procedure  for  notice  and  comment  is 
imnecessary  because  the  formula  used 
to  calculate  the  SMI  premium  is 
statutorily  directed,  and  we  can  exercise 
no  discretion  in  follo%ving  that  formula. 
Moreover,  the  statute  establishes  the 
time  period  for  which  the  premium 
rates  will  apply,  and  delaying 
publication  of  the  SMI  premium  rate 
would  be  contrary  to  the  public  interest. 
Therefore,  we  find  good  cause  to  waive 
publication  of  a  proposed  notice  and 
solicitation  of  public  comments. 

VI.  Rflgulatory  Impact  Statement 

We  have  examined  the  impacts  of  this 
notice  as  required  by  Executive  Order 
12866  and  the  Regulatory  Flexibility  Act 
(RFA)  (Pub.  L.  96-354).  ExecuUve  Order 
12866  directs  agencies  to  assess  all  costs 
and  benefits  of  available  regulatory 
alternatives  and,  when  regulation  is 
necessary,  to  select  regulatory 
approaches  that  maximize  net  benefits 
(including  potential  economic, 
environmental,  public  health  and  safety 
efiiects;  distributive  impacts:  and 
equity).  The  RFA  requires  agencies  to 
analyze  options  for  regulatory  relief  for 
small  businesses.  For  purposes  of  the 
RFA.  States  and  individuals  are  not 
considered  small  entities. 

Also,  section  1 102(b)  of  the  Act 
requires  the  Secretary  to  prepare  a 
regulatory  impact  analysis  for  any 
notice  that  may  have  a  significant 
impact  on  the  operations  of  a  substantial 
number  of  small  rural  hospitals.  Such 
an  analysis  must  conform  to  the 
provisions  of  section  604  of  the  RFA. 
For  purposes  of  section  1102(b)  of  the 
Act.  we  consider  a  small  rural  bospital 


as  a  hospital  that  is  located  outside  of 
a  Metropolitan  Statistical  Area  and  has 
fewer  than  50  beds.  We  have 
determined  that  this  notice  will  not 
have  a  significant  effect  on  the 
operations  of  a  substantial  number  of 
small  nual  hospitals.  Therefore,  we  are 
not  preparing  an  analysis  for  section 
1102(b)  of  the  Act. 

This  notice  announces  that  the 
monthly  actuarial  rates  applicable  for 
1999  are  $92.30  for  enrollees  age  65  and 
over,  and  $103.00  for  disabled  enrollees 
imder  age  65.  It  also  announces  that  the 
monthly  SMI  premium  rate  for  calendar 
year  1999  is  $45.50.  The  SMI  premium 
rate  of  $45.50  is  3.9  percent  higher  than 
the  $43.80  premium  rate  for  1998.  We 
estimate  that  the  cost  of  this  increase 
from  the  CTirrent  premium  to  the 
approximately  37  million  SMI  enrollees 
will  be  about  $0,754  billion  for  1999. 
Therefore,  this  notice  is  a  major  rule  as 
defined  in  Tide  5.  United  States  Code, 
section  804(2)  and  is  an  economically 
significant  rule  under  Executive  Order 
12866. 

In  accordance  with  the  provisions  of 
Executive  Order  12866.  tUs  notice  was 
reviewed  by  the  Office  of  Manegement 
and  Budget. 

(Section  1S39  of  the  Social  Security  Act;  42 
U.S.C  1395r) 

(Catalog  of  Pedaral  DomMtic  Asaistance 
Program  No.  93.774.  Medicare — 
Supplementary  Medical  Insurance) 

Dated:  September  28. 1998. 
Naocy-Aan  Mia  DePaiia, 
Administrator,  Health  Carm  Fiitartcmg 
Admiriistration. 

Deted:  October  8. 1998. 
Donna  E.  Shalala, 
Secretary. 

|FR  Doc.  98-28163  Filed  10-16-98:  8:45  am) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

HMlth  Care  Financing  Administration 

[HCFA-aOOO-N] 
RIN0838-AJ03 

Madlcara  Program;  Part  A  Pramium  for 
1999  for  tha  Uninaurad  Agad  and  for 
Cartaln  DlaaMad  IndivMuais  Who  Hava 
Exhauatad  Ottiar  Entltlomant 

AQCNCY:  HealUi  Care  Financing 
Administration  (HCFA).  HHS. 
ACTION:  Notice. 

SUiMIAnY:  This  notice  announces  the 
hospital  insurance  premium  for 
calendar  year  1999  under  Medicare's 
hospital  insurance  program  (Pari  A)  for 
the  uninsured  aged  and  for  certain 


disabled  individuals  who  have 
exhausted  other  entitiement.  The 
monthly  Medicare  Part  A  premium  figr 
the  12  months  beginning  January  1. 
1999  for  these  individuals  is  $309.  the 
same  as  in  1998.  The  reduced  premium 
for  certain  other  individuals  as 
described  in  this  notice  is  $170.  Section 
1818(d)  of  the  Social  Security  Act 
specifies  the  method  to  be  tiaed  to 
determine  these  amounts. 
EFFECTIVE  DATE:  This  notice  is  effective 
on  January  1. 1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Clare  McFarland.  (410)  786-6390. 
SUPPLEMENTARY  MFORMATKM: 

I.  Backgromid 

Section  1818  of  the  Social  Security 
Act  (the  Act)  provides  for  voluntary 
enrollment  in  the  Medicare  hospital 
insurance  program  (Medicare  Part  A), 
subject  to  payment  of  a  monthly 
premium,  of  certain  persons  aged  65 
and  older,  who  are  uninsured  for  social 
security  or  railroad  retirement  benefits 
and  do  not  otherwdse  meet  the 
requirements  for  entitiement  to 
Medicare  Part  A.  (Persons  insured  imder 
the  Social  Security  or  Railroad 
Retirement  Acts  need  not  pay  premiiuns 
for  hospital  insurance.) 

Section  1818(d)  of  the  Act  requires  us 
to  estimate,  on  an  average  per  capita 
basis,  the  amount  to  be  paid  from  the 
Federal  Hospital  Insurance  Trust  Fund 
for  services  performed..and  related 
administrative  costs  incurred,  in  the 
following  calendar  year  with  respect  to 
individuals  aged  65  and  over  who  will 
be  entitled  to  benefits  under  Medicare 
Part  A.  We  must  then,  during  September 
of  each  year,  determine  the  monthly 
actuarial  rate  (the  per  capita  amount 
estimated  above  divided  by  12)  and 
publish  the  dollar  amount  for  the 
monthly  premium  in  the  succeeding 
calendar  year.  If  the  premium  is  not  a 
multiple  of  $1 .  the  premium  is  rounded 
to  the  nearest  multiple  of  $1  (or.  if  it  is 
a  multiple  of  50  cents  but  not  of  $1.  it 
is  rounded  to  the  next  highest  $1).  The 
1998  premium  under  this  method  was 
$309  and  was  effective  January  1. 1998. 
(See  62  FR  59366,  November  3, 1997.) 

Section  1818(d)(2)  of  the  Act  requires 
us  to  determine  and  publish,  during 
September  of  each  calendar  year,  the 
amount  of  the  monthly  premiiun  for  the 
following  calendar  year  for  persons  who 
voluntarily  enroll  in  Medicare  Part  A. 

Section  1818A  of  the  Act  provides  for 
voluntary  enrollment  in  Medicare  Part 
A.  subject  to  payment  of  a  monthly 
premium,  of  certain  disabled 
individuals  who  have  exhausted  other 
entitlement.  These  individuals  are  those 
not  now  entitied  but  who  have  been 
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entitied  imder  section  226(b)  of  the  Act. 
who  continue  to  have  the  disabling 
impairment  upon  which  their 
entitiement  was  based,  and  whose 
entitiement  ended  solely  because  they 
had  earnings  that  exceeded  the 
substantial  gainful  activity  amount  (as 
defined  in  section  223(d)(4)  of  the  Act). 

Section  1818A(d)(2)  of  tiie  Act 
specifies  that  the  premium  determined 
under  section  1818(d)(2)  of  the  Act  for 
the  aged  will  also  apply  to  certain 
disabled  individual  as  described  above. 

Section  13508  of  the  Omnibus  Budget 
Reconciliation  Act  of  1993  (Pub.  L.  103- 
66)  amended  section  1818(d)  of  the  Act 
to  provide  for  a  reduction  in  the 
monthly  premium  amount  for  certain 
voluntuy  enrollees.  The  reduction 
applies  for  an  individual  who  is  not 
eligible  for  social  security  or  railroad 
retirement  benefits  but  who^ 

•  Has  at  least  30  quarters  of  coverage 

under  titie  n  of  the  Act; 

•  Is  married  and  has  been  married  for 
the  previous  1-year  period  to  a  person 
who  has  at  least  30  quartere  of  coverage; 

•  Had  been  married  for  at  least  1  year 
at  the  time  of  the  person's  death  to  a 
person  who  had  at  least  30  quaitera  of 
covera«9;  or 

•  Is  divorced  from  a  person  who  at 
the  time  of  divorce  had  at  least  30 
quartan  of  coverage  if  the  marriage 
lasted  at  least  10  years. 

For  calendar  year  1999.  section 
1818(d)(4)(A)  of  the  Act  specifies  that 
the  monthly  premium  that  these 
individtials  will  pay  for  calendar  year  - 
1999  will  be  equal  to  the  monthly 
premium  for  aged  voluntary  enrollees 
reduced  by  45  percent. 

n.  Premiain  Amount  for  1909 

Under  the  authority  of  sections 
1818(d)(2)  and  1818A(d)(2)  of  tiie  Act. 
the  Seoretary  has  (jetermined  that  the 
monthly  Medicare  Part  A  hospital 
insurance  premium  for  the  uninsured 
aged  and  for  certain  disabled 
individuals  who  have  exhausted  other 
entitiement  for  the  12  months  beginning 
January  1. 1999  is  $309.  the  same  as  in 
1998. 

The  monthly  premium  for  those 
individuab  subject  to  a  45  percent 
reduction  in  the  monthly  premium  for 
the  12-month  period  beginning  Januaiy 
1.1999  is  $170. 

m.  Statement  of  Actuarial  Assumptions 
and  Bases  Employed  in  Determining  the 
Monthly  Premium  Rate 

As  discussed  in  section  I  of  this 
notice,  the  monthly  Medicare  Part  A 
premium  for  1999  is  equal  to  the 
estimated  monthly  actuarial  rate  for 
1999  rounded  to  the  nearest  multiple  of 
$1.  The  monthly  actuarial  rate  is 


defined  to  be  one-twelfth  of  the  average 
per  capita  amount  that  the  Secretary 
estimates  will  be  paid  from  the  Federal 
Hospital  Insurance  Trust  Fund  for 
services  performed  and  related 
administrative  costs  incurred  in  1999 
for  individuals  aged  65  and  over  who 
will  be  entitied  to  benefits  under  the 
hospital  insurance  program.  Thus,  the 
number  of  individuals  aged  65  and  over 
who  will  be  entitied  to  hospital 
insurance  benefits  and  the  costs 
incurred  on  behalf  of  these  beneficiaries 
must  be  projected  to  determine  the 
premium  rate. 

The  principal  steps  involved  in 
projecting  the  future  costs  of  the 
hospital  insurance  program  are  (a) 
establishing  the  present  cost  of  services 
furnished  to  beneficiaries,  by  type  of 
service,  to  serve  as  a  projection  base;  (b) 
projecting  increases  in  payment 
amounts  for  each  of  the  various  service 
types;  and  (c)  projecting  increases  in 
administrative  costs.  Establishing 
historical  Medicare  Part  A  enrolknent 
and  projecting  future  enrollment,  by 
type  of  beneficiary,  is  part  of  this 
process. 

We  have  completed  all  of  the  above 
steps,  basing  our  projections  for  1999  on 
(a)  current  historical  data  and  (b) 
projection  assumptions  imder  current 
law  from  the  Midsession  Review  of  the 
President's  Fiscal  Year  1999  Budget.  It 
is  estimated  that  in  calendar  year  1999. 
33.415  million  people  aged  65  and  over 
will  be  entitied  to  Medicare  Part  A 
benefits  (without  premium  paymmt). 
and  that  these  individuals  will,  in  1999. 
incur  $124,033  billion  of  benefits  for 
services  performed  and  related 
administrative  costs.  Thus,  the 
estimated  monthly  average  per  capita 
amount  is  $309.32  and  the  monthly 
premium  is  $309.  The  monthly 
premium  for  those  individuals  eligible 
to  pay  this  premium  reduced  by  45 
percent  is  $170. 

IV.  Costs  to  Beneficiaries 

The  1999  Medicare  Part  A  premium  is 
equal  to  the  $309  monthly  premium 
amount  for  the  12-month  period 
beginning  January  1. 1998. 

We  estimate  that  there  will  be.  in 
calendar  year  1999.  approximately 
351.000  enrollees  who  do  not  otherwise 
meet  the  requirements  for  entitiement. 
and  will  voluntarily  enroll  in  Medicare 
Part  A  by  paying  the  fiiU  premium.  We 
estimate  an  additional  9.000  enrollees 
will  be  paying  the  reduced  premium. 
Since  the  premium  amount  for  calendar 
year  1999  is  unchanged  from  calendar 
year  1998.  there  is  neither  cost  nor 
•  savings  to  these  voluntary  enrollees. 


V.  Waiver  of  Notice  afPropaaad 


The  Medicare  statute,  as  discussed 
previously,  requires  publication  of  the 
Medicare  Part  A  hospital  insurance 
premium  for  the  upcoming  calendar 
year  during  September  of  each  year.  The 
amounts  are  determined  according  to 
the  statute.  As  has  been  our  custom,  we 
use  general  notices,  rather  than  formal 
notice  and  comment  rulemaking 
procedures,  to  make  the 
announcements.  In  doing  so,  we 
acknowledge  that,  under  the 
Administrative  Procedure  Act, 
interpretive  rules,  general  statements  of 
policy,  and  rules  of  agency  organization, 
procedure,  or  practice  are  excepted  from 
the  requirements  of  notice  and  comment 
rulemaking. 

We  considered  publishing  a  proposed 
notice  to  provide  a  period  for  public 
comment.  However,  we  may  waive  that 
procedure  if  we  find  good  cause  that 
prior  notice  and  comment  are 
impracticable,  imnecessary.  or  contrary 
to  the  public  interest.  We  find  that  the 
procedure  for  notice  and  comment  is 
lumecessary  because  the  formula  used 
to  calculate  the  Part  A  hospital 
insurance  premium  is  statutcuily 
directed,  and  we  can  exercise  no 
discretitm  in  following  that  formula. 
Moreover,  the  statute  established  the 
time  period  for  which  the  premium  vriU 
apply  and  delaying  publication  of  the 
premium  amount  would  be  contrary  to 
the  public  interest.  Therefore,  we  find 
good  cause  to  waive  publication  of  a 
proposed  notice  and  solicitation  of 
public  comments. 

VL  Regulatory  Impact  Statement 

We  have  examined  the  impacts  of  this 
notice  as  required  by  Executive  Order 
12866  and  the  Regulatory  Flexibility  Act 
(RFA)  (Pub.  L  96-354).  Executive  Order 
12866  directs  agencies  to  assess  all  costs 
and  benefits  of  available  regulatory 
alternatives  and.  vidian  regiUation  is 
necessary,  to  select  regulatory 
approaches  that  maviiniTB  net  benefits 
(including  potential  economic, 
environmental,  public  health  and  safety 
effects;  distributive  impacts;  and 
equity).  Tbe  RFA  requires  agencies  to 
analyze  opticms  for  regulatory  relief  for 
small  businesses.  For  purposes  of  the 
RFA,  States  and  individuab  are  not 
considered  small  entities. 

Also,  section  1102(b)  of  the  Act 
requires  the  Secretary  to  prepare  a 
regulatory  impact  analysis  for  any 
notice  that  may  have  a  significant 
impact  on  the  operations  of  a  substantial 
number  of  small  rural  hospitals.  Such 
an  analysis  must  confcxm  to  the 
provisions  of  section  604  of  the  RFA. 
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For  purposes  of  section  1102(b)  of  the 
Act,  we  consider  a  small  rural  hospital 
as  a  hospital  that  is  located  outside  of 
a  Metropolitan  Statistical  Area  and  has 
fewer  than  50  beds. 

This  notice  merely  annoimces  that  the 
monthly  Medicare  Part  A  hospital 
insurance  premium  for  the  uninsiuvd 
aged  and  for  certain  disabled 
Individuab  who  have  exhausted  other 
entitlement  for  the  12  months  beginning 
January  1, 1999  is  $309.  It  also 
announces  that  the  premium  for  certain 
other  individuals  subject  to  a  reduction 
in  the  monthly  premium  is  $170.  There 
is  neither  cost  nor  savings  as  a  result  of 
this  notice  twcause  the  premium 
amount  for  calendar  year  1999  is 
unchanged  from  calendar  year  1998. 
Therefore,  this  notice  is  not  a  major  rule 
as  defined  in  Title  S,-  United  States 
Code,  section  804(2)  and  is  not  an 
economically  significant  rule  under 
Executive  Order  12866. 

Therefore,  we  have  determined,  and 
the  Secretary  certifies,  that  this  notice 
will  not  result  in  a  significant  impact  on 
a  substantial  number  of  small  entities 
and  will  not  have  a  significant  effect  on 
the  operations  of  a  substantial  number 
of  small  rural  hospitals.  Therefore,  we 
are  not  preparing  analyses  for  either  the 
RFA  or  section  1 102(b)  of  the  Act. 

In  accordance  with  ihe  provisions  of 
Executive  Order  12866,  this  notice  was 
reviewed  by  the  Office  of  Management 
and  Budget. 

AntlMirity:  Sections  1818(d)(2)  and 
-1818A(d)(2)  of  the  Social  Security  Act  (42 
U.S.C  139Si-2(d)(2}  and  139Si-2a(d)(2)). 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.773,  Medicare — Hospital 
Insurance) 

Dated:  September  28. 1998. 
Naacy-Anii  Min  DeParia. 

Administrator.  Health  Care  Financing 
Administration. 

Dated:  October  8. 1998. 
Donna  E.  ShaJala. 
Secretary. 

(FR  Doc.  98-28161  Filed  10-16-98;  9:34  am) 
■tUMQ  coot  41»-01-» 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Instttutas  of  Health 

National  Cancer  Institute;  Notica  of 
Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2).  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 


provisions  set  forth  in  sections 
S52b(c)(4)  and  552b(c)(6),  TiUe  5  U.S.C. 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Cancer 
Institute  Special  Emphasis  Panel. 

Date:  November  9, 1998. 

Tiine:  2:00  p.m.  to  4K)0  p.m. 

Agenda:  To  review  and  evaluate 
cooperative  agreement  applications. 

Place:  6130  Executive  Blvd.  6th  Floor, 
Rockville,  MD  20852,  (Telephone  Coni^nce 
Call). 

Contact  Person:  Rashmi  Gopal,  Scientific 
Review  Administrator,  Office  of  Advisory 
Activities,  Division  of  Extramural  Activities, 
National  Cancer  Institute,  National  Institutes 
of  Health,  6130  Executive  Boulevard/EPN- 
Room  609,  Rockville,  MD  20892-7410,  301/ 
496-2378. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.392,  Cancer  Constrxiction; 
93.393,  Cancer  Cause  and  Prevention 
Research:  93.394,  Cancer  Detection  and 
Diagnosis  Research:  93.395,  Cancer 
Treatment  Research;  93.396,  Cancer  Biology 
Research:  93.397,  Cancer  Centers  Support: 
93.398,  Cancer  Research  Manpower,  93.399, 
Cancer  Control,  National  Institutes  of  Health, 
HHS). 

Dated:  October  15,1 998. 
UVanieY.Slringfield. 

Committee  Management  Officer.  NJH. 

IFR  Doc.  98-28251  Filed  10-20-98;  8:45  am] 

MUMO  OOOt  4U»-»i-m 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  InstitutM  of  Health 

National  Hsart.  Lung,  and  Blood 
Instltuta;  Notice  of  Cloaed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2).  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  section  552b(c)(4) 
and  552(c)(6),  Title  5  U.S.C.  as 
amended,  the  grant  applications  and  the 
discussions  could  disclose  confidential 
trade  secrets  or  commerical  property 
such  as  patentable  materials,  and 
personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 


Name  of  Committee:  National  Heart,  Lung, 
and  Blood  Institute  Special  Emphasis  Panel 
Strategies  to  Augment  Alveolizaiton. 

Date:  Novemlwr  18, 1998. 

Time:  8:00  am  to  2M}  pm. 

Agenda:  To  review  ana  evaluate  grant 
applicationa. 

Place:  Holiday  Inn  Chevy  Chase,  5520 
Wisconsin  Avenue,  Chevy  Chase,  MD  20815. 

Contact  Person:  Anne  P.  Clark,  Phd, 
Scientific  Review  Administrator,  NIH, 
NHLBI,  DEA,  Review  Branch,  Rockledge  D, 
6701  Rockledge  Drive,  Room  7186,  BeUietda, 
MD  20892-7924.  (301)  435-0280. 
(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.233,  National  Center  for 
Sleep  Disorders  Research;  93.837,  Heart  and 
Vascular  Diseases  Research;  93.838,  Lung 
Diseases  Research;  93.839,  Blood  Diseases 
and  Resources  Research,  National  Institutes 
of  Health,  HHS) 

Dated:  October  15, 1998. 
LaVenieY.Slringfield. 

Committee  Management  Officer,  NJH. 

IFR  Doc  98-28250  Filed  10-20-98: 8:45  am] 

■UJNO  COOC  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Natlonai  Instltutas  of  Health 

National  Human  Genome  Rsaearch 
Institute:  Notice  of  Closad  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2).  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the    • 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6).  Title  5  U.S.C. 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Human 
Genome  Research  Institute  Initial  Review 
Group,  Genome  Research  Review  Committee. 

Date:  November  5, 1998. 

rime:  12:00  p.m.  to  2:00  p.m. 

Ag/enda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Human  Genome  Research 
Institute,  National  Institutes  of  Health. 
Building  38A,  Room  609.  Bethesda.  MD 
20892,  H'elephone  Conference  Call). 

Contact  Person:  Ken  D.  Nakamura.  PhD, 
Scientific  Review  Administrator,  Office  of 
Scientific  Review,  National  Human  Genome 
Research  Institute.  National  Institutes  of 
Health,  Bethesda,  MD  20892.  301-402-0838. 
(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.172,  Human  Genome 
Research.  National  Institutes  of  Health,  HHS) 
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Dated:  October  15. 1998. 
UVarne  Y.  Strii^fieM. 

Committee  Management  Officer.  NIH. 

(FR  Doc  98-28252  Filed  10-20-98;  8:45  am] 

■UMG  OOK  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Human  Qonome  Research 
Institula;  NoUca  of  CkMsd  Mealing 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act.  as 
amended  (5  U.S.C.  Appendix  2).  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6).  Title  5  U.S.C. 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Human 
Genome  Research  Institute  Initial  Review 
Group,  Ethical,  Legal,  Social  Implications 
Review  Committee. 

Date:  November  3, 1998. 
-    rime:  3  p.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Human  Genome  Research 
Institute,  National  Institutes  of  Health, 
Building  38A,  Room  609,  Bethesda,  MD 
20892,  (Telephone  Conference  Call). 

Contact  Person:  Rudy  O  Pcazatti.  Phd. 
Scientific  Review  Administrator,  Office  of 
Scientific  Review,  National  Human  Genome 
Research  Institute,  National  Institutes  of 
Health.  Betbeti^a,  MD  20892,  301-402-0838. 
(Catalogue  of  Federal  Domestic  Assistance 
Program  Noa.  93.172,  Human  Genome 
Research,  National  Institutes  of  Health,  HHS) 

Dated:  October  15, 1998. 
LaVene  Y.  Strii«fteid. 
Committee  Management  Officer,  NIH. 
IFR  Doc.  98-28253  Filed  10-20-98;  8:45  am] 
HJJNO  COOC  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutee  of  Health 

National  Institute  on  Aging;  Notice  of 


is  hereby  given  of  a  meeting  of  the 
Board  of  Scientific  Counselors.  NIA. 

The  meetii^  will  be  open  to  the 
public  as  indicated  below,  with 
attendance  limited  to  space  available. 
Individuals  who  plan  to  attend  and 
need  special  assistance,  such  as  sign 
language  interpretation  or  other 
reasoiu^le  accommodations,  should 
notify  the  Contact  Person  listed  below 
in  advance  of  the  meeting. 

The  meeting  vrill  be  closed  to  the 
public  as  indicated  below  in  accordance 
with  the  provisions  set  forth  in  section 
552b(c)(6).  Title  5  U.S.C.  as  ammded 
for  the  review,  discussion,  and 
evaluation  of  individual  intramural 
programs  and  projects  conducted  by  the 
National  Institute  on  Aging,  including 
consideration  of  personnel 
qualifications  and  performance,  and  the 
competence  of  individual  investigators, 
the  disclosure  of  which  would 
constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  Board  of  Scientific 
Counselors,  NIA  Review  of  the  laboratory  of 
Cellular  ft  Molecular  Biology  ft  the 
Laboratory  of  Neuroscience. 

Date:  November  16-17, 1998. 

Time:  BM)  PM  to  5:30  PM. 

Agenda:  Personal  qualifications  and 
performance,  and  competence  of  individual 
investigators. 

I^ace:  Gerontology  Research  Center,  4940 
Eastern  Avenue,  Baltimore,  MD  21224. 

Contact  Person:  Dan  L.  Longo,  Scientific 
Director,  National  Institute  of  Aging, 
Gerontology  Research  Center,  National 
Institutes  of  Health,  5600  Nathan  Shock 
Drive,  Baltimore,  MD  21224-6825, 410-55»- 
8110,  dll4q9nia.nih.gov. 
(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.866,  Aging  Research, 
National  Institutes  of  Health,  HHS) 

Dated:  October  15, 1998. 
UVarne  Y.Stringfield, 
Committee  Management  Officer.  NIH. 
IFR  Doc  98-28247  Filed  10-20-98;  8:45  am] 
■LUNO  CODE  4140-OMI 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutss  Of  HaaNh 


Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C  Appendix  2).  notice 


National  Institute  on  Dsafnaas  4  ottter 
Communication  Disorders;  Notice  of 
Closed  Meetings 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C  Appendix  2).  notice 
is  hereby  given  of  the  foUowing 
meetings. 

The  meetings  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6).  Title  5  U.S.C. 
as  amended.  The  grant  applications  and 


the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  <m 
Deafiiess  and  Other  Communications 
Disorders  Special  Emphasis. 

Date:  November  2. 1998. 

Time:  3:00  pm  to  5:00  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Pface:6120  Executive  Blvd.  Suite  400C, 
Bethesda,  MD  20652  (Telephone  Conference 
Call). 

Contact  Person:  Richard  S.  Fuher,  PhD. 
Scientific  Review  Administrator. 

Name  of  Committee:  National  Institute  on 
Deafness  and  Other  Communications 
Disorders  Special  Emphasis  PaneL 

Date:  November  12. 1998. 

Time:  IIKN)  am  to  11:30  am. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  6120  Executive  Blvd.  Suite  400C 
Bethmda,  MD  20852  (Telephooe  CanSaraDce 
CaU). 

Contact  Person:  Melissa  Stick,  PhD,  MPH, 
Scientific  Review  Administrator,  Scientific 
Review  Branch,  Division  of  Extramural 
Activities,  NIDCD/NIH,  6120  Executive 
Blvd.,  Bethesda,  MD  20892,  301-496-8683. 

Ntune  of  Committee:  National  Institute  on 
Deafiiesa  and  Other  Conununicatimis 
Disorders  Special  Emphasis  PanaL 

Date:  November  17, 1998. 

Time:  7:30  am  to  AM)  pm. 

Agenda:  To  review  and  evaluate  grant 
applicati<His. 

PToce:  Best  Western  Inn.  12S1  W. 
Montgooiery  Avenue,  Rockville,  MD  20esa 

Contact  Person:  Richard  S.  Fisher,  PhD. 
Scientific  Review  Administrator.  _ 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.173.  Biological  Research 
Related  to  Deafiieas  and  Cammunicative 
Disorden,  National  Institutes  of  Health. 
HHS). 

Dated:  October  15, 1998. 
LaVanieY.«?lilegBay, 
Committee  Management  Officer,  NIH. 
(FR  Doc  98-28248  Filed  10-20-08;  8:45  am) 

41' 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institirtss  of  HsaNh 

National  Institutee  of  DtabelM  and 
DIgsattvaand  Kidney  Dnaaaai 
of  Closad  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act.  as 
amended  (5  U.S.C  Appendix  2).  notice 
is  hereby  givm  of  the  foUowing 
meeting. 
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The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Mixne  of  Committee:  National  Institute  of 
Diabetes  and  Digestive  and  Kidney  Diseases 
Special  Emphasis  Panel.  ZDKl  GRB  4  C3. 

Date:  October  30. 1998. 

Time:  3:00  pm  to  Adioumment. 

Agenda:  To  review  and  evaluate  contract 
proposals. 

Place:  Natcber  Building,  45  Center  Drive, 
Conference  Rooms  E1/E2.  Bethesda,  MD 
20892,  (Telvpbone  Conference  Call). 

Contact  Person:  William  Elzinga.  PhD. 
Scientific  Review  Administrator,  Review 
Branch.  DEA.  NIDDK.  Natcher  Building, 
Room  6AS-37,  National  Institutes  of  Health, 
Bethesda.  MD  20892-6600.  (301)  594-8895. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limiutions  imposed  by  the  review  and 
funding  cycle. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.847.  Diabetes, 
Endocrinology  and  Metabolic  Research; 
93.848.  Digestive  Diseases  and  Nutrition 
Research:  93.849,  Kidney  Diseases,  Urology 
and  Hematology  Research,  National  Institutes 
of  Health,  HHS) 

Dated:  October  15, 1998. 
UVanM  Y.  SM^fiald. 
Committee  Management  Officer,  NIH. 
(PR  Doc.  98-28249  Filed  10-20-98:  8:4S  am) 
■ueta  oooK  4i4a-ai-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Inatitgtaa  of  Haalth 

National  Inatltirta  of  EmHroiHiMnlal 
Haaltti  Sdancaaj  Notica  of  Cloaad 
MaadnQS 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act.  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meetings. 

The  meetings  will  be  closed  to  the 
public  in  accordance  with  the 
provisicms  set  forth  in  sections 
S52b(c)(4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 


would  constitute  a  clearly  imwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
Environmental  Health  Sciences  Special 
Emphasis  Panel  RFA  98-004 — Development 
Grants:  Environmental  Health  Sciences 
Centers. 

Date:  Novemlier  9, 1998. 

Time:  8:30  AM  to  SKM  PM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  SIEHS.  South  Campus  BIdg  101, 
Conference  Room  C,  Research  Triangle  Park, 
NC  27709. 

Contact  Person:  Patrick  /.  Mastin.  PHD, 
Scientific  Review  Administrator,  79 
Alexander  Drive,  Research  Traingle  Park,  NC 
27709,  (919)  541-1446. 

Name  of  Committee:  National  Institute  of 
Environmental  Health  Sciences  Special 
Emphasis  Panel,  SNP  Scanning  in  Human 
Populations. 

Date:  November  18-20. 1998. 
'    Time:  November  18, 1998,  5:00  PM  to 
10:00  PM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Copley  Marriott,  110  Huntington 
Avenue,  Boetoi,  MA  02116. 

Time:  November  19, 1998,  SMi  AM  to 
recess. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Copley  Marriott,  110  Huntington 
Avenue,  Boston,  MA  02116. 

Tune:  November  20, 1998, 8:00  AM  to  1:00 
PM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

nace:  Copley  Marriott,  110  Huntington 
Avenue,  Boston,  MA  02116. 

Contact  Person:  Ethel  B.  Jackson.  DOS, 
Chief,  Scientific  Review  Branch.  Scientific 
Review  Administrator.  Nat'I  Institute  of 
Environmental  Health  Sciences,  P.O.  Box 
12233,  MD  EC-24,  Research  Triangle  Park. 
NC  27709.  (919)  541-7826. 
(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.115,  Biometry  and  Risk 
Estimation— Health  Risks  from 
Environmental  Exposures:  93.142,  NIEHS 
Hazardous  Waste  Woiter  Health  and  Safety 
Training:  93.143,  NIEHS  Superfund 
Hazardous  Substances — Basic  Research  and 
Education:  93.894,  Resources  and  Manpower 
Development  in  the  Environmental  Health 
Sciences:  93.113,  Biological  Response  to 
Environmental  Health  Hazards;  93.114. 
Applied  Toxicologic  Research  and  Testing. 
National  Institutes  of  Health.  HHS) 

Dated:  October  15. 1998. 
LaVaiw  Y.  StringSald. 
Committee  Management  Officer,  NIH. 
IFR  Doc.  98-28254  Filed  1&-20-98:  8:45  am) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  InatHutaa  of  Haaltti 

National  Inatltuta  of  Environmantal 
Haalth  Sciancaa;  Notlea  of  Cloaad 
Maating 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2).  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  section  552b(c)(4) 
and  552(c)(6).  Title  5  U.S.C.  as 
amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  of  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  Environmental  Health 
Sciences  Review  Committee. 

Date:  November  11-13, 1998. 

Time:  November  11. 1998.  7KW  PM  to 
10:00  PM. 

Agenda:  To  review  an  evaluate  grant 
applications. 

Place:  Hawthorne  Suites,  300  Meredith 
Drive,  Durham,  NC  27713. 

Time:  November  12. 1998. 8:30  AM  to  S.-OO 
PM. 

'  Agenda:  To  review  and  evaluate  grant 
applications. 

Hace:  NIEHS,  South  Campus,  Building 
101 ,  Confisrenoe  Room  B,  Research  Triangle 
Park.  NC  27709. 

rune.  November  13. 1998.  8:00  AM  to  5KW 
PM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

nace:  NIEHS,  South  Campus,  Building 
101,  Conference  Room  B,  Research  Triangle 
Park.  NC  27709. 

Contact  Person:  Linda  K.  Bass,  PHD, 
Scientific  Review  Administrator.  Nat'I 
Institute  of  Environmental  Health  Sciences. 
P.O.  Box  12233,  MD  EC-24.  Research 
Triangle  Park,  NC  27709,  (919)  541-1307. 
(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.115.  Biometry  and  Risk 
Estimation — Health  Risks  bxxa 
Environmental  Exposures:  93.142,  NIEHS 
Hazardous  Waste  Worker  Health  and  Safety 
Training:  93.143,  NIEHS  Superfund 
Hazardous  Substances — Basic  Research  and 
Education;  93.894,  Resources  and  Manpower 
Development  in  the  Environmental  Health 
Sciences;  93.113,  Biological  Response  to 
Environmental  Haalth  Hazards;  93.114. 
Applied  Toxicological  Research  and  Testing. 
National  Instihitas  of  Health,  HHS) 
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Dated:  October  15. 1998. 
UVaniaY.Slriiigfidd, 
Committee  Management  Officer,  NIH. 
(FR  Doc.  98-28255  Filed  10-20-98;  8:45  am) 
■LUNQ  COOK  414S-ai-H 


DEPARTMENT  OF  THE  INTERIOR 
Buraau  of  i-and  Managamant 

[(WY-02(MI»-132IM>1);  WYW14673q 
Invitation  lor  Coal  Exploration  Ucanaa 

agency:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Notice  of  Invitaticm  for  Coal 

Exploration  License. 

SUMMARY:  Pursuant  to  section  2(b)  of  the 
Mineral  Leasing  Act  of  February  25, 
1920,  as  amended  by  section  4  of  the 
Federal  Coal  Leasing  Amendments  Act 
of  1976,  90  SUt.  1083,  30  U.S.A.  201(b), 
and  to  the  r^ulations  adopted  as  43 
CFR.  subpart  3410.  all  interested  parties 
are  hereby  invited  to  participate  with 
Jacobs  Ranch  Coal  Company  on  a  pro 
rata  cost  sharing  basis  in  its  program  for 
the  exploration  of  coal  deposits  owned 
by  the  United  States  of  America  in  the 
following-described  lands  in  Campbell 
County.  WY: 

T.  44  N.  R.  70  W.,  6th  P.M.,  Wyoming. 

Sec.  19:  LoU  13  thru  20; 

Sec.  20:  Loto  9  thru  16; 

Sec.  21:  Lots  9  thru  16: 

Sec.  22:  Lots  8  thru  10, 12  thru  15; 

Sec  26:  LoU  9. 10: 

Sec  27:  Lots  1  thru  16; 

Sec  28:  LoU  1  thru  16; 

Sec.  29:  LoU  1  thru  16: 

Sec.  30:  LoU  5  thru  20: 

Sec  31:  LoU  5  thru  20; 

Sec.  32:  LoU  1  thru  16; 
T.  44  N..  R.  71  W..  6th  P.M..  Wyoming. 

Sec.  23:  LoU  9. 10, 15, 16; 

Sec.  24:  LoU  9  thru  16; 

Sec  25:  LoU  1  thru  16; 

Sec.  26:  LoU  1. 2.  7  thru  10. 15. 16. 

Containing  approximately  6.744.31  acres. 

All  of  the  coal  in  the  above-described 
land  consists  of  unleased  Federal  coal 
within  the  Powder  River  Basin  Known 
Recoverable  Coal  Resource  Area.  The 
purpose  of  the  exploration  program  is  to 
obtain  coal  quality  data  to  supplement 
data  from  previous  ad)aoent  coal 
exploration  programs. 
ADDRESSES:  The  proposed  exploration 
program  is  fully  described  and  will  be 
conducted  pursuant  to  an  ejqploration 
plan  to  be  approved  by  the  BLM.  Copies 
of  the  exploration  plan  are  available  for 
review  during  normal  business  hours  in 
the  following  offices  (serialized  imder 
number  WYW146735):  BLM.  Wyoming 
State  Office.  5353  Yellowstone  Road.  PC 
Box  1828,  Cheyenne,  WY  82003;  and. 


BLM.  Casper  Field  Office.  1701  East  "E" 
Street.  Casper,  WY  82601. 
SUPPI^MBITARY  aiPORMATION:  This 
notice  of  invitation  will  be  published  in 
"The  News-Record"  of  Gillette,  WY, 
once  each  week  fat  two  consecutive 
weeks  beginning  the  week  of  October 
19. 1998.  and  in  the  Federal  Ri^ieter. 
Any  party  electing  to  participate  in  this 
exploration  program  must  send  written 
notice  to  both  the  BLM  and  Jacobs 
Ranch  Coal  Company  no  later  than 
thirty  days  after  publication  of  this 
invitation  in  the  Federal  Regista*.  The 
written  notice  should  be  sent  to  the 
following  addresses:  Jacobs  Ranch  Coal 
Company,  Attn:  Richard  A.  Turpin, 
Caller  Box  3013,  Gillette,  WY  82717. 
and  the  BLM.  Wyoming  State  Office. 
■  Minerals  and  Lands  Authorization 
Group.  Attn:  Mavis  Love,  PO  Box  1828, 
Cheyenne.  WY  82003. 

The  foregoing  is  published  in  the 
Federal  RiigM"''  pursuant  to  43  CFR 
3410.2-l(c)(l). 

Dated:  October  13, 1998. 
PameU  J.  Lewis. 
Chief  Leasable  Minerals  Section. 
(FR  Doc  98-28029  Filed  10-20-98:  8:45  ami 
■HJJNQ  OOK  4*1»-a-M 


DEPARTMENT  OF  THE  INTERIOR 
Mhiarala  Management  Sarvica 


Announoamant  of 
Managamant  Sarvloa  Woflcahop  on  tha 
Davalopmant  of  Crttarta  To  Ba  Uaad  In 
DIatlnguiaMng  Balwaan  Qathartng  and 
Tranapoftadon  In  Daap  WalM- In  tha 
Outer  ConMnantalShalf 

agency:  Minoals  Management  Service. 

Interior. 

action:  Notice  of  meeting. 

SUMMARY:  The  Minerals  Management 
Service  (MMS)  will  hold  a  day-long 
meeting  with  parties  interested  in  the 
development  of  deep  water  leases  that 
may  involve  suhsea  well  completions. 
We  are  interested  in  developing  specific 
criteria  to  be  used  in  distingtiishing 
between  gathering  and  transportation  to 
determine  permissible  deductions  in 
calculating  royalty  value. 
DATES:  The  worlu^op  will  be  held  on 
November  16. 1998.  starting  at  9:00 
a.m..  Central  lime. 

ADDRESSES:  The  meeting  will  be  held  at 
the  MMS  Gulf  of  Mexico  Outer 
Continental  Shelf  Regional  Office,  1201 
Elmwood  Park  Blvd. ,  New  Orleans, 
Louisiana  70123. 

FOR  RMTHER  WTOnMATION  CONTACT:  Mr. 
Martin  C  Grieshaber,  Minnals 
Management  Service,  P.O.  Box  25165. 


MS  9200,  Denver,  00  80225-0165. 
telephone  number  (303)  275-7118;  fuc 
(301)  275-7124:  e-mail 
Martin.&ieshabei4mms.gov;  or  Ms. 
Deborah  Gibbs  Tsdiudy.  MMS.  P.O.  Box 
25165.  MS  3150,  Denver,  CO  80225- 
0165,  telephone  number  (303)  275- 
7200;  fax  (303)  275-7227;  e-mail 
Deborah.GibbsTschudyOmms.gov. 

COMMBfTS:  Written  comments  on  the 
meeting  or  the  issues  below  should  be 
addressed  to  Mr.  Martin  C  Grieshaber  at 
the  above  address. 

SUPPIEMBITARY  VIFORMATiON:  MMS  is 
investigating  the  impact  of  deep  water 
prodtiction  systems  on  the  distinction^ 
between  gathering  and  transportation. 

Current  MMS  regulations  provide  for 
an  allowance  for  the  actual  and 
reasonable  costs  of  transporting 
production  when  value  for  royalty 
purposes  is  determined  away  from  the 
lease.  No  allowance  is  i>erniitted  for 
gathering  (movement  to  a  central 
acciunulation  and/or  treatment  point). 

The  new  technologies  involv«»d  in 
deep  water  development  were  not 
specifically  contemplated  in  the  current 
regulations,  particularly  when 
distinguishing  between  gathering  and 
transportation. 

We  are  interested  in  specific 
comments  regarding  what  criteria 
should  be  used  on  a  caae-by-case  basis 
when  making  the  gathering/ 
transportation  differentiation  for  deep 
water  leases. 

Some  possible  criteria  we  would  like 
comments  on  include:  water  depth. 
«iifi«nf!»  of  movement,  location  of  the 
approved  measurement  point, 
marketable  condition  of  the  production, 
and  on-lease  v.  off-lease  movement. 
Specific  comments  are  welcome  on  any 
other  criteria  with  a  bearing  (m  the 
issue. 

Dated:  October  15. 1996. 


Walk 

Associate  Director  for  Policy  and 

Management  Improvement. 

(FR  Doc  98-28146  Filed  10-20-96;  8:45  ami 


MTERNATIONAL  TRADE 


piuiMlBBaoni  Noa.  701-TA-at8 
TA-80»-S10  fPrMhrtmryU 


781- 


UvaCaMaFromi 

AGENCY:  United  States  International 

TYade  Commission. 

ACTION:  Revised  schedule  for  the  sub)ect 

investigations. 

BTECnVE  DATE:  Octobw  13. 1998. 
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FOR  FURTHCR  MFORMATION  CONTACT: 
Elizabeth  Haines  (202-205-3200),  Office 
of  Investigations,  U.S.  International 
Trade  Conunission,  500  E  Street  SW, 
Washington,  DC  20436.  Hearing- 
impaired  persons  can  obtain 
information  on  this  matter  by  contacting 
the  Commission's  TDD  terminal  on  202- 
205-1810.  Persons  with  mobility 
impairments  who  virill  need  special 
assistance  in  gaining  access  to  the 
Commission  should  contact  the  Office 
of  the  Secretary  at  202-205-2000. 
General  information  concerning  the 
Commission  may  also  be  obtained  by 
accessing  its  internet  server  (http:// 
www.usitc.gov). 

SUPPLEMENTARY  INFORMATION:  On 
October  1. 1998,  the  Commission 
established  a  schedule  for  the  conduct 
of  the  preliminary  phase  of  the  subject 
investigations  (Federal  Register  63  F.R. 
54156.  October  8, 1998).  Subsequently, 
the  Department  of  Commerce  extended 
the  date  for  its  initiation  determinations 
in  the  investigations  to  November  10, 
1998.  The  Commission,  therefore,  is 
revising  its  schedule  to  conform  with 
Commerce's  new  schedule. 

The  Commission's  new  schedule  for 
the  investigations  is  as  follows:  parties 
wishing  to  pcuticipate  in  the  conference 
should  contact  Elizabeth  Haines  (202- 
205-3200)  not  later  than  November  9, 
1998,  to  arrange  for  their  appearance; 
the  conference  will  be  held  at  the  U.S. 
International  Trade  Commission 
Building  at  9:30  a.m.  on  November  12, 
1998;  and  any  person  may  submit  to  the 
Commission  on  or  before  November  1 7, 
1998,  a  written  brief  containing 
information  and  arguments  pertinent  to 
the  subject  matter  of  the  investigations. 

For  further  information  concerning 
these  investigations  see  the 
Commission's  notice  dted  above  and 
the  Commission's  Rules  of  Practice  and 
Procedure,  part  201.  subparts  A  through 
E  (19  CFR  part  201),  and  part  207, 
subparts  A  and  C  (19  CFR  part  207). 

Authority:  These  investigations  aie  being 
conducted  under  authority  of  title  VII  of  the 
Tariff  Act  of  1930:  this  notice  is  published 
pursuant  to  section  207.21  of  the 
Commission's  rules. 

By  order  of  the  Commission. 

Issued:  October  16. 1998. 
Donaa  R.  Koehnka. 
Secretary. 

|FR  Doc.  9S-28260  Filed  1O-20-98;  8:45  am) 
■umooook: 


DEPARTMENT  OF  JUSTICE 

Notio*  of  Lodging  of  ConMnt  Docra* 
Pursuant  to  ths  ComprslMnslvo 
Environmontal  nssponss, 
Compsnsation,  and  Uability  Act 

In  accordance  with  Departmental 
poUcy,  28  U.S.C.  %  50.7,  notice  is  hereby 
given  that  a  proposed  Settlement 
Agreement  in  In  Re  Arrow 
Transportation  Co.  of  Delaware,  Inc., 
Case  No.  397-34556-pshll,  was  lodged 
on  October  5, 1998,  in  the  United  States 
Bankruptcy  Court  for  the  District  of 
Oregon.  The  Consent  Decree  represents 
a  settlement  of  claims  of  the  United 
States  against  Arrow  Transportation  Co. 
of  Delaware.  Inc.  ("Arrow")  pursuant  to 
Section  107  of  the  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act 
("CERCLA"),  42  U.S.C.  §  9607,  for 
reimbursement  of  response  costs  in 
connection  with  the  Chemical  Handling 
Corporation  Site  located  in  Broomfield, 
Colorado,  and  the  Thea  Foss  Waterway 
Problem  Areas  of  the  Commencement 
Bay  Nearshore/Tideflats  Superfund  Site, 
located  in  Tacoma,  Washington.  Under 
this  settlement  with  the  United  States, 
Arrow  will  pay  $86,500  in 
reimbursement  of  response  costs 
incurred  by  the  United  States  at  the  Site. 

The  Department  of  Justice  will 
receive,  for  a  period  of  thirty  (30)  days 
from  the  date  of  this  publication, 
comments  relating  to  the  proposed 
Settlement  Agreement.  Comments 
should  be  addressed  to  the  Section 
Chief,  Environmental  Enforcement 
Section,  Environment  and  Natural 
Resources  Division.  Post  Office  Box 
7611,  Washington,  DC  20044-7611,  and 
should  refer  to  In  Re  Arrow 
Transportation  Co.  of  Delaware,  Inc., 
D.).  Ref.  No.  90-11-2-1323. 

The  proposed  Settlement  Agreement 
may  be  examined  at  the  office  of  the 
United  States  Attorney,  District  of 
Oregon.  1000  S.W.  Third  Ave.,  Suite 
600,  Portland,  Oregon,  97204;  the 
Region  8  Office  of  the  Environmental 
Protection  Agency,  999  18th  St.,  Suite 
500,  and  the  Region  10  office  of  the 
Environmental  Protection  Agency,  1200 
Sixth  Avenue.  Seattle.  Washington 
98101,  and  at  the  Consent  Decree 
Library,  1120  G  Street,  NW.,  3rd  Floor. 
Washii^on,  DC  20005,  (202)  624-0892. 
In  requesting  a  copy  of  the  Settlement 
Agreement,  please  enclose  a  check 
payable  to  the  Consent  Decree  Library  in 
the  amount  of  $2.50  (25  cents  per  page 


reproduction  cost)  for  a  copy  of  the 

Settlement  Agreement. 

Joel  M.  Gross. 

Chief,  Environmental  Enforcement  Section, 

Environment  and  Natural  Resources  Division. 

(PR  Doc  98-28262  Filed  10-20-98;  8:45  am) 
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DEPARTMENT  OF  JUSTICE 

Antitrust  DMaion 

Intsmatlonal  CompatMon  Policy 
Advlaofy  CommKlaa;  Raqusat  for  Input 

The  International  Competition  Policy 
Advisory  Conunittee  (Advisory 
Committee)  is  seeking  input  firom  the 
business  community  and  other 
interested  parties  on  the  important 
issues  under  its  consideration.  By 
ofiiering  your  perspectives  as  well  as  the 
experiences  of  your  business,  if 
relevant,  in  matters  involving  trade  and 
competition  policy  matters, 
multijurisdictional  mergers  and 
enforcement  cooperation,  you  can 
ensure  that  your  views  on  these 
important  issues  are  considered  by  the 
Advisory  Committee.  To  this  end,  the 
Advisory  Committee  has  prepared  an 
illustrative  set  of  questions,  set  forth  in 
Section  E  below. 

A.  IntToductioa  to  the  Advisory 
Committee 

In  response  to  the  increasingly 
international  nature  of  antitrust 
enforcement,  the  Advisory  Committee 
was  formed  in  late  1997  by  Attorney 
General  Janet  Reno  and  Assistant 
Attorney  General  for  Antitrust  Joel  L 
Klein.  It  is  the  third  U.S.  committee  on 
antitrust  matters  to  the  U.S.  Department 
of  Justice  and  the  first-ever  on 
international  antitrust  related  matters. 
The  Advisory  Committee  was 
established  to  help  tackle  the 
international  antitrust  problems  of  the 
2l8t  century  and  thus  to  provide  a 
medium  term  policy  vision  to  help 
guide  the  U.S.  Department  of  Justice  in 
the  years  ahead. 

The  Advisory  Committee's 
membership  represents  vast  experience 
and  expertise  from  U.S.  business, 
industrial  relations,  academic,  economic 
and  legal  commimities.  It  is  CoChaired 
by  Dr.  Paul  Stem,  President  of  The  Stem 
Group  and  former  Chairwoman  of  the 
U.S.  International  Trade  Commission, 
and  James  F.  Rill,  Senior  Partner  at 
Collier,  Shannon,  Rill  A  Scott  and 
former  Assistant  Attomey  General  for 
Antitmst,  U.S.  Department  of  Justice. 
Serving  as  Executive  Director  of  the 
Advisory  Committee  is  Professor  Merit 
E.  Janow  of  Coliuibia  University's 
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School  of  International  and  Public 
A£Curs  and  former  Deputy  Assistant 
U.S.  Trade  Representative  for  Japan  and 

China. 

On  February  26. 1998.  the  Advisory 
Committee  held  its  inaugural  meeting. 
Subsequently,  in  May  1998.  some 
Advisory  Committee  members  met  in 
working  groups  to  consider  specific 
issues  and  on  September  11. 1998  the 
second  full  meeting  of  the  Advisory 
Committee  was  held.  Overall,  the 
Advisory  Committee  expects  to  hold 
three  to  four  meetings  a  year  of  its  full 
membership.  These  meetings  virill  be 
open  to  the  general  public  and  notice  of 
the  meetings  will  be  published  in  the 
Federal  Register.  The  Advisory 
Committee  expects  to  complete  its  work 
in  the  fall  of  1999. 

For  additional  background  on  the 
Advisory  Committee,  including  the 
transcripts  of  full  Advisory  Committee 
meetings,  please  visit  its  website  at 
http://www.usdo).gov/atr/ipac/ 
icpac.htm. 

B.  lasnee  Umler  Consideratioa  by  the 
AdviMwy  Committee 

As  noted  above,  the  Advisory 
Committee's  mandate  is  broad.  It  has 
been  asked  to  consider  three  distinct  but 
related  topics: 

J.  The  Interface  of  International  Trade 
and  Competition  Policy 

As  many  formal  barriers  to  trade  have 
been  reduced  or  eliminated  around  the 
world,  international  policy  attention  is 
focusing  increasingly  on  the  role  of 
private  anticompetitive  practices  of 
firms  that  can  foreclose  access  to 
markets,  as  well  as  governmental 
practices  that  may  have  such  efiiects. 
Indeed,  economic  globalization  has 
come  to  mean  that  competition 
problems  increasingly  transcend 
national  boundaries.  And.  perhaps  not 
surprisingly,  international  organizations 
audi  as  the  Organization  for  Economic 
Cooperation  and  Development  (OECD) 
and  the  World  Trade  Organization 
(WTO),  as  well  as  bilateral 
intergovernmental  groups,  are  engaging 
in  active  debate  about  the  extent  to 
which  private  anticompetitive  business 
practices  are  in  fact  blocking  access  to 
markets  around  the  world  and  the 
appropriate  national  or  international 
policy  responses. 

The  Advisory  Conunittee  is 
considering  the  nature  of  the  market 
access  problems  that  stem  from  foreign 
business  practices,  including  those  that 
may  be  encouraged  or  in  some  way 
facilitated  by  foreign  government^ 
practices,  and  what  policy  actions  might 
usefully  be  undertaken,  if  any,  to 
address  those  problems.  In  other  words. 


how  can  the  U.S.  government  even  more 
effectively  address  barriers  to  foreign 
markets  that  stem  from  private  restraints 
to  trade  and  investment?  A  review  of 
domestic  unfair  trade  remedies,  such  as 
antidumping  measures,  is  not  on  the 
Advisory  Committee's  agenda. 

1.  Multijurisdictional  Merger  Review 

The  recent  boom  in  mergers, 
acquisitions,  joint  ventures  and  other 
business  transactions,  coupled  with  the 
proliferation  of  foreign  countries  with 
antitrust  merger  control  laws,  has 
greatly  incre^ed  the  number  of 
transactions  being  reviewed  by  several 
different  jurisdictions'  antitrust 
authorities.  Indeed,  over  50 
jurisdictional  now  have  antitrust  merger 
control  regulations,  and  it  is  not 
uncommon  for  a  major  aoquisitirais  to 
trigger  notification  in  a  dozen 
jurisdictions.  As  a  result,  merging 
parties  are  often  faced  with  divergent 
merger  control  policies  and  procedures 
from  jurisdiction  to  jurisdiction. 
Business  groups  and  lawyer  have 
argued  that  this  had  raised  transaction 
cmts  and  produced  frictions  among 
mnging  parties  and  reviewing  agencies. 

TheAovisory  Committee  is  assessing 
the  btuden  on  merging  parties  arising 
from  mtUtijurisdictional  merger  review. 
Further,  the  Advisory  Committee  is 
considering  the  ways  in  which  the 
United  States  and  foreign  competition 
enforcement  authorities  might  address 
their  procedtiral-and  substantive 
diffierences  in  order  to  minimize  the 
burden  and  avoid  or  resolve  conflicts 
while  ensuring  that  antitrust  authorities 
have  the  tools  needed  to  identify  and 
remedy  anticompetitive  mergers. 

3.  Enforcement  Cooperation 

Recent  years  have  brought  both  an 
increase  in  U.S.  antitrust  enforcement 
actions  against  international  cartels  and 
new  and  expanded  bilateral  and 
plurilateral  cooperation  arrangements 
between  U.S.  and  foreign  competition 
authorities. 

Questions  concerning  enforcement 
cooperation  are  integral  to  all  areas 
under  consideration  by  the  Advisory 
Committee.  In  this  context,  the  Advistny 
Committee  is  considering  whether 
economic  globalization  requires  new  or 
expanded  national  or  international 
initiatives  in  the  area  of  enforcement 
cooperation.  More  particularly,  it  is 
examining  questions  such  as:  How  can 
the  U.S.  Government  enhance 
international  cooperation  between 
antitrust  authorities  to  effectively  deter 
and  prosecute  cartel  arrangements 
aroimd  the  world?  How  might  U.S.  and 
foreign  enforcement  authorities  increase 
cooperation  in  the  merger  context? 


C  The  Importance  of  Bt 
Other  Input 

A  clear  priority  for  the  Advisory 
Committee  is  to  reach  out  to  U.S. 
business  and  other  interested  parties  to 
obtain  information  and  opinions 
regarding  the  core  issues  undn 
consideration  by  the  Advisory 
Committee.  The  Advisory  Committee 
shall  do  this  in  a  variety  of  ways.  For 
example,  the  Advistny  Committee  will 
hold  pubUc  hearings  on  November  2-4, 
1998,  and  has  invited  lawyers, 
investment  bankers,  economists,  labor 
representatives,  and  other  experts  to 
participate  in  those  proceedings  as  well 
as  to  provide  written  submissions. 

As  an  additional  step,  the  Advisory 
Committee  is  seeking  input  from 
interested  parties,  including  U.S. 
btisinesses  and  associations  comprised 
of  firms  that  are  active  in  international 
markets,  among  others. 

D.  The  InfiMmatian  and  Opinioa  Sought 
at  This  Stage 

Because  the  Advisory  Committee 
wishes  to  ensure  that  its  members  are 
well  informed  by  the  actual  experiences 
of  U.S.  business,  among  others,  it 
welcomes  information  and  opinion  from 
executives  and  cotmsel  at  U.S.  firms  and 
other  interested  parties  who  have  direct 
operational  experience  with  issues 
under  the  Advis(»y  Committee's 
consideration. 

To  this  end,  the  Advisory  Committee 
has  prepared  an  illustrative  set  of 
questions,  set  forth  below.  Responses  to 
these  questions  could  take  any  nimiber 
of  altonative  forms  and,  indeed,  it  is  the 
Advisory  Committee's  hope  that 
respondents  will  think  creatively  to 
develop  the  particular  format  that  is 
~  most  appropriate.  Respondents  are 
welcome  to  raise  and  address  questions 
on  other  matters  that  they  beUeve  are 
related  to  the  subjects  raised  below  and 
which  they  believe  that  the  Advisory 
Committee  should  consider. 

In  terms  of  timing,  we  would  very 
much  like  to  have  your  views  before  the 
Advisory  Committee  by  March  of  1999. 
Submissions  made  after  that  date  also 
will  be  considered.  However, 
submissions  made  prior  to  March  1999 
would  be  especially  timely. 

E.  Questions 

Trade  and  Competition  Policy  Interface 
Issues 

1.  Based  on  your  experience,  have 
foreign  anticompetitive  business 
practices  caused  maiket  access 
problems  for  consumo^  goods,  industrial 
products  or  services?  If  so,  please 
describe  those  practices  with  as  much 
detail  as  possible,  e.g.,  their  impact  on 
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your  firm's  investments,  or  ability  to 
export,  sell,  or  distribute  your  products 
or  services,  or  on  the  prices  that  you 
could  obtain  for  those  products.  Please 
indicate  whether  such  problem  have 
been  getting  worse,  improving  or  staying 
the  same.  ENd  you  seek  intervention 
from  the  local  government?  If  so,  please 
describe  the  results.  If  not,  why  not?  Are 
the  foreign  anticompetitive  biuiness 
practices  undertaken  by  private  firms, 
state-owned  enterprises  or  public 
monopolies  or  )oint  government-private 
efforts? 

2.  Are  there  markets/market  segments 
abroad  that  you  have  not  attempted  to 
enter  or  expand  in  because  of  perceive 
restrictive  private  practices?  If  so,  please 
explain,  with  as  much  detail  as  possible. 

3.  Describe  foreign  governmental 
practices,  if  any,  that  you  believe  are 
encouraging,  tolerating  or  in  some  way 
facilitating  anticompetitive  or 
exclusionary  business  practices  on  the 
part  of  local  firms.  Or.  for  example,  have 
you  encountered  joint  government- 
private  efforts  to  restrict  you  from 
selling  or  distributing  you  products  or  to 
limit  Uie  prices  that  you  could  obtain? 
Or,  have  you  encountered 
anticompetitive  practices  by  state- 
owned  enterprises  acting  in  their 
commercial  capacity? 

4.  Does  your  fixmoid  for  foreign 
government  contracts?  If  so,  have  you 
discovered  that  competitors  engaged  in 
anticom[>etitive  practices,  such  as  bid 
rigging,  to  influence  the  decision 
process?  If  so,  have  you  ever  sought 
intervention  from  the  local  government? 
With  what  results?  If  not.  why  not? 

5.  Do  you  believe  that  your  firm's 
products  or  services  are  unable  to 
penetrate  foreign  markets  because  of 
structiual  barriers — e.g..  cross- 
ownership  arrangements;  constraints  on 
foreign  direct  investment,  including 
through  acquisitions:  conglomerate 
grouping;  etc.— that  represent  problems 
accessing  foreign  markets  that  cannot  be 
addressed  by  existing  international 
trade  or  competition  policy  instrument? 
Please  describe  in  detail. 

Multijurisdictional  Merger  Review  Issues 

In  the  last  five  years,  if  your  firm  has 
contemplated  or  completed  an 
acquisition,  merger  or  joint  venture  with 
a  U.S.  or  foreign  firm  which  in  turn 
required  or  would  likely  have  required 
antitrust  notification  to  one  or  more 
foreign  competition  authorities,  please 
share  your  pers(>ectives  with  respect 
with  respect  to  the  follo«ving  matters. 

1.  Describe  the  problems.  If  any,  that 
arose  because  of  underlying  differences 
in  oversight  by  competition  authorities 
at  home  and  aboard.  Consider  both 
procedural  and  substantive  factors— e.g.. 


divergent  timing  and  filing 
requirements,  confidentiality  concerns, 
transaction  costs,  differences  in 
substantive  law,  agency  procedures, 
politidzation.  and  conflicts  in  law.  If 
applicable,  please  also  describe  how 
your  approach  to  addressing  these 
issues  (in  the  content  of  competition 
policy)  differed  from  your  approach  to 
addressing  analogous  issues  caused  by 
differences  in  oversight  in  other  legal 
contexts,  i.e.,  securities  laws,  tax  laws, 
etc. 

2.  Identify  and  policy  measures  that 
could  be  undertaken  by  U.S.  antitrust 
authorities,  acting  on  their  own  or  in 
cooperation  with  foreign  authorities, 
that  you  believe  would  help  to  reduce 
sources  of  fiiction.  conflict  or  burden 
that  arise  in  the  context  of  mergers,  joint 
ventures  or  acquisitions  affecting  or 
requiring  antitrust  merger  notification  in 
more  that  one  jurisdiction.  What  new 
arrangements,  if  any.  are  desirable  to 
facilitate  resolution  of  confUcts  between 
revie««ring  authorities? 

Enforcement  Cooperation 

1.  Have  you  encoimtered  international 
outels  that  disadvantaged  your 
company  at  home  or  aboard?  If  so,  how 
has  your  company  been  harmed?  Do  you 
have  suggestions  on  bow  the  United 
States  could  more  effectively  deter  and 
prosecute  international  cartel 
arrangements? 

2.  Please  comment  on  those 
substantive  and  procedural  differences 
between  U.S.  and  foreign  jurisdictions 
in  their  approach  to  the  enforcement  of 
antitrust  laws  that  you  believe  adversely 
affect  your  business,  or.  more  generally, 
the  U.S.  economy.  Comments  should 
address  situations  including  those  with 
respect  to  actions  against  hud-core 
cartels. 

3.  What  benefits  or  detriments  do  you 
believe  can  be  derived  from  joint  or 
cooperative  antitrust  investigations  by 
U.S.  and  foreign  competition 
authorities?  In  your  experience,  have 
joint  or  cooperative  antitrust 
investigations  resulted  in  noticeably 
more  or  less  burdensome  investigations 
than  in  the  absence  of  such  cooperation? 
In  responding,  please  address  concerns 
you  may  have  had  in  either  or  both  the 
investigative  or  Utigation  contexts. 

Questions  or  comments  can  be 
directed  to  Merit  E.  Janow,  Executive 
Director,  at  telephone  number  (212) 
854-1724  or  to  ICPAC  Counsel:  Andrew 
J.  Shapiro  (for  Trade  and  Competition 
issues),  at  telephone  number  (202)  353- 
0012;  Cynthia  R.  Lewis  (for 
Multi jurisdictional  Merger  issues),  at 
telephone  niunber  (202)  514-8505;  or 
Stephanie  G.  Victor  (for  Enforcement 


Cooperation  issues),  at  telephone 
number  (202)  616-9705. 

Please  send  written  replies  to:  ICPAC. 
U.S.  Department  of  Justice,  Antitrust 
Division,  Room  10011. 601  D  Street. 
N.W.,  Washington.  DC  20530.  Facsimile: 
(202)  514-4508.  Electronic  Mail: 
icpac.ati9usdoj.gov. 
Merit  E.  Jaaow. 

Executive  Director,  International  Competition 
Policy  Advisory  Committee. 
(FR  Doc  9ft-28120  Filed  10-20-48: 8:45  am] 
MXMQ  COM  441«-11-M 


DEPARTMENT  OF  JUSTICE 

Drug  EnfoTMiiMnt  Administration 
[Docket  No.  97-a(q 

RdMrt  D.  hrsr.  D.D.S.  Continuatton  of 
Ragislratlon  WHh  RMlriclions 

On  Augiist  8. 1997.  the  Deputy 
Assistant  Administrator,  Office  of 
Diversion  Control.  Drug  Enforcement 
Administration  (DEA).  issued  an  Order 
to  Show  Cause  to  Robert  D.  Iver.  D.D.S. 
(Respondent)  of  Miami  Beach.  Florida, 
notifying  him  of  an  opportunity  to  show 
cause  as  to  why  DEA  should  not  revoke 
his  DEA  Certificate  of  Registration 
AI5413404,  and  deny  any  pending 
applications  for  renewal  of  such 
registration,  pursuant  to  21  U.S.Q 
823(f),  824(a)(2)  and  824(a)(4). 

By  letter  dated  August  21 , 1 997. 
Respondent,  through  counsel,  filed  a 
timely  request  for  a  hearing,  and 
following  prehearing  procedures,  a 
hearing  was  held  in  Fort  Lauderdale, 
Florida  on  February  3. 1998,  before 
Administrative  Law  Judge  Paul  A. 
Tenney.  At  the  hearing,  both  parties 
called  witnesses  to  testify  and  the 
Government  introduced  documentary 
evidence.  After  the  hearing,  only  the 
Government  submitted  proposed 
findings  of  fact,  conclusions  of  law  and 
argument.  On  April  7,  1998,  Judge 
Tenney  issued  his  Opinion  and 
Recommended  Ruling.  Findings  of  Fact. 
Conclusions  of  Law  and  Decision, 
recommending  that  the  Order  to  Show 
Cause  be  vacated.  On  April  20, 1998,  the 
Government  filed  Exceptions  to  the 
Opinion  and  Recommended  Ruling  of 
the  Administrative  Law  Judge,  and  on 
May  11. 1998,  Judge  Tenney  transmitted 
the  record  of  these  proceedings  to  the 
Acting  Deputy  Administrator. 

The  Acting  Deputy  Administrator  has 
considered  the  record  in  its  entirety, 
and  pursuant  to  21  C.F.R.  1316.67, 
hereby  issues  his  final  order  based  upon 
findings  of  fact  and  conclusions  of  law 
as  hereinafter  set  forth. 

The  Acting  Deputy  Administrator 
finds  that  Respondent  graduated  from 
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dental  school  in  1972  and  has  been  in 
private  practice  since  1974.  Sometime 
in  1984  or  1985,  Respondent  began 
abusing  cocaine  and  became  addicted. 
AcconUng  to  Respondent  he  used 
cocaine  approximately  every  six 

months. 

In  March  1998,  Respondent  was 
arrested  as  a  result  of  a  shooting 
incident  involving  his  wife.  Respondent 
testified  that  he  was  free-basing  cocaine 
at  the  time  of  his  arrest.  Respondent 
underwent  inpatient  evaluation  and 
treatment,  during  which  he  admitted  to 
prior  sporadic  use  of  cocaine.  On  or 
about  May  23, 1998,  Respondent 
entered  into  a  contract  with  Florida's 
Physicians  Recovery  Network  (PRN) 
which  he  completed  in  June  1993.  PRN 
is  a  program  that  monitors  impaired 
professionals  and  requires  that 
individuals  be  evaluated  and  possibly 
enter  drug  treatment.  The  program's 
monitoring  includes  random  drug 
screens. 

On  September  21, 1993,  the  PRN 
received  a  number  of  calls  from 
Respondent's  wife  indicating  that 
Respondent  was  free-basing  cocaine. 
Also  on  this  date,  the  local  police  were 
called  to  Resppndoit's  residence 
regarding  a  dottaestic  violence  complaint 
by  Respondent's  wife  who  indicated 
that  she  and  Respondent  had  been 
arguing  over  Respondent's  drug  use. 

At  the  hearing  in  this  matter. 
Respondent's  wife  testified  that 
Respondent  had  been  drug  free  since 
1988,  but  she  told  police  that 
Respondent  was  using  drugs  because, 
"(tjhere's  nothing  worse  for  an  addict 

*  •  •  to  be  using  alone  •  *  •  and 
when  one  party  is  not  using  and  the 
other  party  is,  there  is  a  constant  battle 
going  on.  And  this  was  my  batUe  that 
evening,  as  I  recall.  He  wouldn't  use 
with  me  so  I  implicated  him  as  using. 

•  •  •" 

The  PRN  ordered  Respondent  to 
submit  to  a  professional  evaluation,  and 
on  September  24, 1993,  he  was  admitted 
to  a  local  hospital  for  an  inpatient 
evaluation.  During  that  evaluation. 
Respondent  tested  positive  for  cocaine 
and  benzodiazepines.  Respondent 
insisted  that  he  had  not  ingested  any 
drugs,  and  later  his  wife  admitted  that 
she  had  covertly  added  drugs  to  his  food 
and  drink. 

The  evaluating  physician  opined  that 
Respondent  was  in  relapse  and 
recommended  that  Respondent  enter 
into  another  contract  with  the  PRN. 
Respondent  began  attending  Alcoholics 
Anonymous  or  Narcotics  Anonymous 
meetings  and  professional  support 
group  meetings,  but  he  refused  to  enter 
into  another  contract  with  the  PRN. 
According  to  the  medical  director  of  the 


addiction  treatment  program  at  the 
hospital  where  Respondent  was 
evaluated.  Respondent's  refusal  to  sign 
a  new  contract  with  the  PRN  was  based 
upon  the  advice  of  Respondent's 
atiomey. 

On  August  2, 1995,  local  police  went 
to  Respondent's  residence  after 
receiving  a  call  from  Respondent's  wife 
that  he  ^d  suffered  a  cocaine  overdose. 
According  to  an  incident  report  in 
evidence  in  this  proceeding. 
Respondent's  wife  told  the  officers  that 
Respondent  has  "gone  crazy."  The 
officers  discovered  Respondent  naked 
and  covered  in  blood.  In  addition,  the 
officers  discovered  a  cocaine  pipe,  torch 
and  glass  beaker,  items  that  are 
commonly  associated  with  free-basing 
cocaine.  Respondent  was  arrested  and 
charged  with  two  coimts  of 
misdemeanor  battery  and  one  coimt  of 
misdemeanor  possession  of  drug 
paraphernalia.  On  October  17, 1995. 
Respondent  was  foimd  guilty  in  the 
Dade  County  Court,  Florida,  of  one 
count  of  use,  possession,  manufacture, 
delivery,  or  advertisement  of  driig 
paraphernalia  and  one  count  of  battery 
following  his  nolo  contendere  plea. 
Adjudication  was  deferred  and  he  was 
sentenced  to  12  months  probation.  As 
part  of  his  probation.  Respondent  was 
required  to  continue  to  participate  in 
the  PRN. 

At  the  hearing  before  Judge  Tenney, 
Respondent  explained  that  "(oln  the 
night  of  August  2nd.  my  wife  and  I  had 
been  having  a  series  of  tremendous 
fights  and  my  wife  was  actively  using 
drugs  *  *  *  I  came  out  of  the  shower 
and  I  saw  her  using.  I  got  very,  very 
upset.  I  ended  up  getting  severely  cut  on 
a  mirror,  that  was  blood  all  over  the 
place.  •  •  •"  He  further  testified  that 
his  attorney  advised  hint  to  plead  nolo 
contendere  to  the  charges  against  him 
since,  "my  wife  was  in  treatment  for  her 
drug  addiction  (and)  that  it  would  be 
unwise,,  after  consulting  with  the 
people  in  the  drug  addiction  program,  to 

pull  her  out.  bring  her  into  court. 

•  •  ••> 

On  September  15. 1995.  the  State  of 
Florida,  Agency  for  Health  Care 
Administration  issued  an  emergency 
order  suspending  Respcmdent's  license 
to  practice  dentistry.  Thereafter,  on 
October  20. 1995.  Respondent  entered 
into  a  second  PRN  contract  wherein  he 
agreed  that  he  would  be  subject  to 
random  unannounced  luine  or  blood 
screens:  that  he  would  abstain  &x>m 
using  all  mood  altering  substances;  that 
he  would  be  monitored  by  a  physician: 
that  he  would  attend  Alcoholic 
Anonymous  or  Narcotics  anonymous 
meetings  and  professional  support 


group  meetings;  and  that  his  wife  would 
also  enter  a  recovery  program. 

In  January  1996.  a  hearing  was  held 
regariding  Respondent's  Florida  d«ital 
license.  At  the  hearing,  the  medical 
director  of  the  addiction  treatmmt 
center  where  Respondent  was  evaluated 
and  the  director  of  the  PRN  both 
testified  that  Respondent  is  safe  to 
practice  dentistry  as  long  as  he  is 
monitored  by  the  PRN  and  that  he  poses 
no  danger  to  the  public's  health,  sajfety 
or  welfare.  On  March  13, 1996,  the  SUte 
^f  Florida,  Agency  for  Health  Care 
Administration,  Board  of  Dentistry 
(Board)  issued  a  final  coder  regarding 
Respondent's  Florida  dental  license. 
The  Board  reprimanded  Respondent; 
ordoed  that  his  dental  lionise  would 
remain  suspended  until  September  14, 
1996;  and  fined  him  $6,000.00.  The 
Board  further  ordered  that  upon 
reinstatement  of  Respondent's  dental 
hcense,  his  license  will  be  on  probation 
as  long  as  he  practices  dentistry  in 
Florida.  As  a  condition  of  his  probation. 
Respondent  is  required  to  remain  under 
contract  with  the  PRN. 

At  the  hearing  in  this  matter, 
Respcmdent's  evaluating  physician,  who 
is  an  expert  in  the  field  of 
additionology,  testified  that  Respondoit 
did  not  have  a  full  commitmmt  to 
recovery  from  1988  to  1993,  but  that 
now,  "(Respondent's]  prognosis  is  very 
good.  He  has  around  him  a 
comprdiensive  support  system  that  he 
is  utilizing."  According  to  the 
physician.  Respondent  is  no  longer  in 
denial,  he  is  in  the  middle  stage  of 
recovery,  and  he  has  a  90%  diance  of 
not  relapsing. 

Respondent  testified  before  Judge 
Teimey  that  in  dealing  with  his  addition 
since  August  1995,  he  has  "put  my 
program  back  into  full  swing."  He 
attends  approximately  four  to  five 
Alcohohcs  Anonymous  w  Narcotics 
Anonymous  meetings  per  week,  as  well 
as  his  weekly  professional  support 
group  meeting  and  his  PRN  meeting. 
According  to  Respondent,  "(bjeing  in 
recovery  had  just  turned  my  whole  life 
back  around." 

Respondent  testified  that  he  needs  his 
DEA  registration  "for  the  health  and 
well-being  of  my  patients."  He  further 
testified  that  he  has  become  very 
conservative  in  his  dispensing  of 
controlled  substances  as  a  result  of  his 
training  through  the  PRN  and  his 
recovery  groups,  but  that  there  are  times 
that  he  needs  controlled  substances  to 
treat  his  patients. 
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Pursuant  to  21  U.S.C.  823(0  and 
824(a)(4).*  the  Deputy  Administrator 
may  revoke  a  DEA  Certificate  of 
Registration  and  deny  any  pending 
applications,  if  he  determines  that  the 
continued  registration  would  be 
inconsistent  with  the  public  interest. 
Section  823(f)  requires  that  the 
following  factors  be  considered: 

(1)  The  recommendation  of  the  appropriate 
State  licensing  board  or  professional 
disciplinary  authority. 

(2)  The  applicant's  experience  in 
dispensing,  or  conducting  research  with 
respect  to  controlled  substances. 

(3)  The  applicant's  conviction  record  under 
Federal  or  State  laws  relating  to  the 
manuCacture.  distribution,  or  dispensing  of 
controlled  substances. 

(4)  Compliance  tvith  applicable  State, 
Federal,  or  local  laws  relating  to  controlled 
substances. 

(5)  Such  other  conduct  which  may  threaten 
the  public  health  or  safety. 

These  factors  are  to  be  considered  in  the 
disjunctive:  the  Deputy  Administrator 
may  rely  on  any  one  or  a  combination 
of  factors  and  may  give  each  factor  the 
weight  he  deems  appropriate  in 
determining  whether  a  registration 
should  be  revoked  or  an  application  for 
registration  be  denied.  See  Henry ). 
Schwarz.  Jr.,  M.D.,  Docket  No.  88-42. 54 
FR  16,422  (1989). 

As  to  factor  one,  it  is  undisputed  that 
on  September  15, 1995,  the  State  of 
Florida,  Agency  for  Health  Care 
Administration  issued  an  emergency 
order  suspending  Respondent's  license 
to  practice  dentistry  as  a  result  of  his 
use  of  cocaine.  Thereafter,  the  Board 
issued  a  final  order  on  March  13. 1996, 
regarding  Respondent's  dental  license. 
The  Board  continued  the  suspension  of 
Respondent's  license  until  September 
14,  1996,  reprimanded  Respondent  and 
fined  him  $6,000.00.  As  of  September 
14. 1996.  Respondent's  Florida  dental 
license  was  reinstated,  but  it  is  on 
probation  as  long  as  he  practices  in  the 
State  of  Florida.  As  part  of  his 
probation.  Respondent  is  required  to 
remain  imder  contract  with  the  FRN. 

Regarding  factor  two,  there  is  no 
evidence  in  the  record  regarding 
Respondent's  experience  in  dispensing 
or  conducting  research  with  controlled 
substances. 

As  to  factor  three,  on  October  17, 
1995,  Respondent  was  found  guilty  in 
the  Dade  County  Court,  following  his 
nolo  contendere  plea  to  one 
misdemeanor  count  of  use,  possession, 
manufacture,  delivery,  or  advertisement 


'  Both  the  Order  to  Show  Cauae  and  the  issue  Ml 
forth  in  the  Preheering  Ruling  cited  21  U.S.C 
S24(«M2)  sa  another  ground  for  revocation  in  this 
matter.  It  appears  from  lealimony  at  the  hearing  and 
the  postheering  filings  that  the  Government  is  no 
longer  pursuing  revocation  under  21  U.S.C 
B24(aM2). 


of  drug  paraphernalia  While 
adjudication  was  deferred,  this  is  still 
considered  a  conviction  for  purposes  of 
the  Controlled  Substances  Act.  See 
David  D.  Miller,  M.D.,  60  FR  54,511 
(1995):  David  W.  Davis,  D.O.,  60  FR 
45.739  (1995). 

Regarding  Respondent's  compliance 
with  laws  relatii^  to  controlled 
substances,  it  is  imdisputed  that  prior  to 
1988,  Respondent  unlawfully  possessed 
and  used  cocaine. 

As  to  factor  five,  the  Government 
contends  that  Respondent  has  a  history 
of  chemical  dependency  and  drug 
abuse,  and  did  not  sustain  his  earlier 
recovery,  relapsingin  1993.  However, 
the  Acting  Deputy  Administrator  notes 
that  the  testimony  indicates  that 
Respondent  has  been  drug-free  since 
1988,  and  the  1993  relapse  resulted 
from  Respondent's  wife  putting  drugs  in 
his  food  and  drink.  Respondent  himself 
admits  that  he  sufiisred  an  "emotional 
relapse"  in  1993,  and  "slipped  out  of 
[the]  program."  When  aakea  what  is 
different  about  his  recovery  now  from 
his  recovery  in  1998  to  1993, 
Respondent  testified  that  "I've 
committed  to  a  lifetime  contract  with 
the  FRN.  no  five  years,  it  goes  forever. 
And  it's  opened  up  all  new  avenues  for 
me  for  recovery  and  I  think  that  the  first 
time  around  was  more  of.  'Let  me  have 
this  goal  of  five  years.'  because  that's 
what  they  had  set  for  me.  Now  it's  the 
rest  of  my  life."  Respondent's  evaluating 
physician  testified  tnat  Respondent's 
prognosis  for  continued  recovery  is  very 
good  given  his  strong  stippwt  system. 

Judge  Tenney  foimd  that  given 
Respondent's  prior  drug  use.  the 
Government  has  presented  a  prima  (uie 
case  for  revocation  of  his  DEA 
registration.  However,  Judge  Tenney 
found  that  this  case  "is  close."  Judge 
Tenney  noted  that  Respondent  is  in  the 
middle  of  recovery,  his  expected  chance 
of  recovery  is  in  the  90%  range,  and  he 
is  participating  in  the  FRN.  Judge 
Tenney  relied  heavily  on  the  testimony 
of  Respondent's  evaluating  physician, 
who  is  an  expert  in  the  field  oi 
addictionology,  and  "concluded  that  the 
'public  interest'  would  not  be 
prejudiced  by  allowing  Respondent  to 
continue  in  practice."  Judge  Tenney 
recommended  that  the  Order  to  Show 
Cause  be  vacated. 

The  Government  filed  exceptions  to 
Judge  Tenney's  recommendation 
arguing  that  "|i]f  the  Deputy 
Administrator  decides  that  the 
registration  of  Respondent  would  be  in 
the  public  interest],]  *  •  •  'conditions' 
upon  such  registration  would  be  of 
benefit  to  the  DEA  regulatory  process." 
The  Government  contends  that  "since 
Respondent  is  in  the  midst  of  a  second 
recovery,  •  •  •  more  tangible 


assurances  of  his  progress  ought  to  be 
available  to  the  DEA  rather  than  to 
simply  issue  an  unrestricted 
registration." 

The  Acting  Deputy  Administrator 
agrees  with  Judge  Tenney  that 
revocation  of  Rrapondent's  registration 
would  not  be  appropriate.  But,  the 
Acting  Deputy  Adndnistrator  does  not 
agree  with  Judge  Tenney  that  the  Order 
to  Show  Cause  should  be  vacated.  The 
Order  to  Show  Cause  notified 
Respondent  of  his  opportunity  to 
contest  the  proposed  revocation  of  his 
DEA  registration.  Respondent  availed 
himself  of  this  opportunity  which 
resulted  in  the  hearing  in  this  matter, 
and  ultimately  this  final  order. 
Therefore,  since  proper  administrative 
procedures  have  been  followed,  there  is 
no  basis  to  vacate  the  Order  to  Show 
Cause. 

However,  the  Acting  Deputy 
Administrator  agrees  that  it  would  be  in 
the  public  interest  to  allow  Respondent 
to  maintain  his  DEA  registration. 
According  to  Respondent's  expek 
witness,  Respondent's  prognosis  for 
continued  recovery  is  "very  good."  In 
addition,  as  long  as  he  practices  in 
Florida.  Respondent  will  be  closely 
monitored  by  the  FRN. 

But.  the  Acting  Deputy  Administrator 
also  agrees  with  the  Government. 
Respondent  had  a  serious  drug  abuse 
problem,  and  by  his  own  admission, 
will  be  iq  recovery  for  the  rest  of  his 
life.  Subjecting  Respondent's 
registration  to  some  restrictions  "%viU 
allow  the  Respondent  to  demonstrate 
that  he  can  responsibly  handle 
controlled  substances  in  his  medical 
practice,  yet  simultaneously  protect  the 
public  by  providing  a  mechanism  for 
rapid  detection  of  any  improper  activity 
related  to  controlled  substances."  See 
Michael  J.  Septer,  D.O.  61  FR  53,762 
(1996):  Steven  M.  Gardner.  M.D..  51  FR 
12.576  (1986). 

Therefore,  the  Acting  Deputy 
Administrator  concludes  that 
Respondent's  DEA  Certificate  of 
Registration  should  be  continued 
subject  to  the  following  conditions  for 
three  years  bom  the  efl»ctive  date  of 
this  final  order. 

(1)  Respondent  shall  remain  under 
contract  with  Florida's  Physicians 
Recovery  Network  for  at  least  three 
years  from  the  effective  date  of  this  final 
order.  Should  Respondent  seek  to 
transfer  his  DEA  registration  to  another 
state.  Respondent  shall  enter  into  a 
similar  contract  in  that  state. 

(2)  Respondent  shall  submit  or  cause 
to  be  submitted,  copies  of  the  reports 
regarding  his  random  urine  and/or 
blood  screens  to  the  Special  Agent  in 
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Charge  of  the  DEA  Miami  Field 
Division,  or  his  designee. 

(3)  Respondent  sball  not  prescribe  or 
otherwise  dispense  controlled 
substances  for  himself  or  his  immediate 
family  members. 

(4)  Respondent  shall  maintain  a  log  of 
his  handling  of  controlled  substances. 
At  a  TP'"'""'"',  the  log  shall  include  the 
date  that  the  controllMl  substance  is 
prescribed,  administered  or  dispensed, 
the  name  of  the  patient,  and  the  name, 
dosage  and  quantity  of  the  substance 
prescribed,  administered  or  dispensed. 
The  log  shall  be  sent  on  a  quarterly  basis 
to  the  Special  Agent  in  Charge  of  the 
DEA  Miami  Field  Division,  or  his 
designee. 

(5)  Respondent  shall  inform  the 
Special  >^nt  in  Chaige  of  the  Miami 
Field  Divisioa.  or  his  designee,  of  any 
action  taken  by  any  state  regarding  his 
medical  license  or  his  authorization  to 
handle  controlled  substances.  This 
notification  must  occur  vnthin  30  da3rs 
of  the  state  action. 

Accordingly,  the  Acting  Deputy 
Administrator  of  the  Drug  Enforcement 
Administratitm.  pursuant  to  the 
authority  vested  in  him  by  21  U.S.C.  823 
and  824  and  28  CFR  0.100(b)  and  0.104. 
her^y  orders  that  DEA  Certificate  of 
Registration  AI5413404,  previously 
issued  to  Robert  D.  Iver,  D.D.S.,  be 
renewred  and  continued  subject  to  the 
above  described  restrictions. 

This  order  is  effective  November  20. 1998. 

Dated:  October  14, 1998. 
Danie  R.  Marriiall. 
Acting  Deputy  Adtninistmtor. 
IFR  Doc  98-28175  FUed  10-20-98;  8:45  am] 
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DEPARTMENT  OF  JUSTICE 

Drug  Enforc«m«nt  Admintotratlon 
[Docket  No.  •7-31] 

Smdra  J.S.  TyiMr.  M.D.:  Rtvocadon  of 
RogMrrton 

On  August  1, 1997,  the  Deputy 
Assistant  Administrator,  Office  of 
Diversion  Control,  Drug  Enforcement 
Administration  (DEA),  issued  an  Order 
to  Show  Catise  to  Sandra  J.S.  Tyner. 
M.D.  (Respondent)  of  Grants  Pass. 
Oregon  notifying  her  of  an  opportunity 
to  show  cause  as  to  why  I^A  should 
not  revoke  her  DEA  Certificate  of 
Registration  AS9530533.  under  21 
U.S.C.  824(a)(1)  and  (a)(4)  and  deny  any 
pending  applications  for  renewal  of 
such  registration  pursuant  to  21  U.S.C 
823(f).  The  Order  to  Show  Cause  alleged 
that  Respondent  falsified  two  DEA 
renewal  applications  filed  in  1995  by 


failing  to  indicate  that  the  Oregon  State 
Board  of  Medical  Examiners  (Board)  had 
taken  action  on  several  occasions 
against  her  license  to  practice  medicine. 
In  addition,  the  Order  to  Show  Cause 
alleged  that  in  1996,  the  Board 
suspended  her  medical  license  based 
upon  her  failure  to  undergo  a 
psychiatric  evaluation  and  upon  her 
proclivity  to  abuse  controlled 
substances.  The  Board  subsequently 
reinstated  her  medical  licensis  and 
placed  it  on  probation. 

By  letter  dated  August  26, 1997. 
Respondent,  through  counsel,  requested 
a  hearing  and  the  matter  was  docketed 
before  Administrative  Law  Judge  Mary 
Ellen  Bittner.  In  the  midst  of  prehearing 
procediues.  Respondent's  counsel 
indicated  that  Respondent's  medical 
license  had  been  suspended  since 
October  21, 1997.  Thereafter,  on  January 
30, 1998,  the  Government  filed  a  Motion 
for  Summary  Disposition  alleging  that 
Respondent  is  no  longer  authorized  to 
handle  controlled  substances  in  Oregon, 
the  state  wfaoe  she  is  registered  with 
DEA.  On  February  20. 1998.  Respondent 
filed  a  response  to  the  Government's 
motion  against  arguing  that  the 
suspension  of  Respondent's  medical 
license  is  temporary  and  that  the 
regulations  do  not  provide  for 
summarily  terminating  Respondent's 
DEA  registration  under  these 
cinnimstances. 

On  May  12. 1998.  Judge  Bittner  issued 
her  Opinion  and  Recommended 
Decision,  finding  that  Respondent 
lacked  authmization  to  handle 
controlled  substances  in  Oregon: 
granting  the  Government's  Motion  for 
Summary  Disposition:  and 
recommending  the  Respondent's  DEA 
Certificate  of  Registration  be  revoked. 
Neither  party  filed  exceptions  to  her 
opinion,  and  on  June  22, 1998.  Judge 
Bittner  transmitted  the  record  of  these 
proceedings  to  the  Acting  Deputy 
Administrator. 

The  Acting  Deputy  Administrator  has 
considered  the  record  in  its  entirety, 
and  pursuant  to  21  CFR  1316.67,  hereby 
issues  his  final  order  based  upon 
findings  of  fitct  and  conclusions  of  law 
as  hereinafter  set  forth.  The  Acting 
Deputy  Administrator  adopts,  in  fiill. 
the  Opinion  and  Recommended 
Decision  of  the  Administrative  Law 
Judge. 

Tha  Acting  Deputy  Administrator 
finds  that  on  October  21. 1997.  the 
Board  issued  an  emergency  suspension 
order  regarding  Respondent's  license  to 
practice  medicine  in  Or^on  after  it  was 
determined  that  she  had  discontinued 
treatment  vrith  a  psychiatrist  and  she 
was  self-prescribing  controlled 
substances  in  violation  of  a  previous 


Board  order.  A  letter  in  the  record  dated 
January  22, 1998.  from  the  Chief 
Investigator  of  the  Board  indicates  that 
Resp<Hident's  medical  license  was  still 
suspended  as  of  that  date. 

While  Respondent  argues  in  her 
response  to  the  Government's  motion 
that  her  suspension  is  temporary,  she 
does  not  deny  that  she  is  currmtly 
without  authorization  to  handle 
controlled  substances  in  Oregcm.  The 
DEA  does  not  have  the  statutory 
authority  under  the  Cmtrolled 
Substances  Act  to  issue  or  maintain  a 
registration  if  the  applicant  or  registrant 
is  without  authority  to  handle 
controlled  substances  in  the  state  in 
which  she  conducts  her  business.  21 
U.S.C.  802(21),  823(f)  and  824(a)(3). 
This  prerequisite  has  been  consistently 
upheld.  See  Rcrnieo  J.  Perez.  MJ).,  62  FR 
16,193  (1997);  Demetiis  A.  Green.  M.D.. 
61  FR  60,728  (1996);  DbminicJc  A.  Ricci. 
M.D..  58  FR  51,104  (1993). 

Here  it  is  clear  that  Respondent  is  not 
currently  authorized  to  practice 
medicine  in  Oregon.  It  is  reasonable  to 
infer  that  Iwcauae  Respondent  is  not 
authorized  to  fwactioe  medicine,  she  is 
also  not  authorized  to  handle  ccmtrolled 
substances  in  Oregon.  Since  Respondent 
lacks  this  state  auUiority,  she  is  not 
entitled  to  a  DEA  registration  in  that 
state. 

In  light  of  the  above.  Judge  Bittner 
properly  granted  the  Government's 
Motion  for  Summary  Disposition.  It  is 
%vell-settled  that  when  no  material  fact 
is  involved,  or  when  the  material  fects 
are  agreed  upon,  a  plenary,  adversary 
administrative  proceeding  involving 
evidence  and  cross-examination  of 
witnesses  is  not  required.  Congress  did 
not  intend  administrative  agencies  to 
pofonn  meaningless  tasks.  GiU>ert  Ross, 
MJ)..  61  FR  8664  (1996):  Philip  E.  Kirk. 
MJ)..  48  FR  32387  (1983).  affd  sub 
nomKirkv.  MuUen.  749  F.2d  297  (6th 
Or.  1984):  see  also  NLRB  v. 
International  Association  of  Bridge, 
Structural  and  Ornamental  Ironworkers. 
AFL-OO  549  F2d  634  (9th  Or.  1977): 
United  Ctates  v.  Consolidated  Mines  Sr 
Smelting  Co..  44  F2d  432  (9th  Or.  1971). 
Here,  there  is  no  dispute  concerning  the 
material  fact  that  RMpoodent  currently 
lacks  state  authority  to  handle 
controlled  substances  in  Oregon. 

Accordingly,  the  Acting  Deputy 
Administrator  of  the  Drug  Enforcement 
Administration,  pursuant  to  the 
authority  vested  in  him  by  21  U.S.C  823 
and  824  and  28  CFR  0.100(b)  and  0.104. 
hereby  mders  that  EN5A  Certificate  of 
Registration  AS9530533,  previously 
issued  to  Sandra  J.S.  Tyner,  M.D.,  be, 
and  it  her^y  is  revoked.  The  Acting 
Deputy  Administrator  further  orders 
that  any  pending  applications  for 
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renewal  of  such  registration,  be.  and 
they  hereby  are,  denied.  This  order  is 
efiinctive  November  20. 1998. 

Dated:  October  14. 1998. 
Donnia  R.  MarahaU. 
Acting  Deputy  Administrator. 
(FR  Doc.  9S-28174  Filed  10-20-98;  8:45  am) 
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DEPARTMENT  OF  JUSTICE 

Foreign  Claims  Settlement 
Commlaaion 

Sunshine  Act  Meeting 

Foreign  Claims  Settlement  Cammiaaion 

(F.CS.C.  Meeting  Notice  No.  14-08) 

The  Foreign  Claims  Settlement 
Commission,  pursuant  to  its  regulations 
(45  CFR  Part  504)  and  the  Government 
in  the  Sunshine  Act  (5  U.S.C.  552b). 
hereby  gives  notice  in  regard  to  the 
scheduling  of  meetings  and  oral 
hearings  for  the  transaction  of 
Commission  business  and  other  mattera 
specified,  as  follows: 

Date  and  Time:  Thursday.  October  29. 
1998. 9:30  a.m. 

Subject  Matter:  A.  Hearings  on  the 
Record  on  Objections  to  Proposed 
Decisions  on  claims  against  Albania,  as 
follows: 

Claim  No. 

ALB-187  Helena  Uolin 

ALB-247  Stephen  J.  Pantos 

ALB-321  John  G.  Koltse 

B.  Proposed  Decisions  on  claims 
against  Albania 

Status:  Open. 

All  meetings  are  held  at  the  Foreign 
Claims  Settlement  Commission,  600  E 
Street.  NW..  Washington.  DC.  Requests 
for  information,  or  advance  notices  of 
intention  to  observe  an  open  meeting, 
may  be  directed  to:  Administrative 
Officer.  Foreign  Claims  Settlement 
Commission.  600  E  Street.  NW.,  Room 
6002.  Washington.  DC  20579. 
Telephone:  (202)  616-6988. 

Dated  at  Washington.  DC. 
October  19. 1998. 

lodidi  H.  Lock. 

Administrative  Officer. 

IFR  Doc.  98-28325  Filed  10-19-98;  12:38 
pm) 


DEPARTMENT  OF  LABOR 

Office  of  the  Secretary 

Submission  for  0MB,  Revleiw; 
Comment  Re(|uest 

October  13, 1998. 

The  Department  of  Labor  (DOL)  has 
submitted  the  following  public 
information  collection  requests  (ICRs)  to 
the  Office  of  Management  and  Budget 
(OMB)  for  review  and  approval  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1995  (Pub.  L.  104-13. 
44  U.S.C.  Chapter  35).  A  copy  of  each 
individual  ICR.  with  applicable 
supporting  documentation,  may  be 
obtained  by  calling  the  Department  of 
Labor.  Departmental  Clearance  Officer. 
Todd  R.  Owen  ({202})  21»-5096  ex. 
143)  or  by  E-Mail  to  Owen- 
ToddMol.gov. 

Comments  should  be  sent  to  the 
Office  of  Information  and  Regulatory 
AfEairs.  Attn:  OMB  Desk  Officer  for  BLS. 
or  VETS.  Office  of  Management  and 
Budget.  Room  10235.  Washington.  DC 
20503  ({202}  395-7316).  within  30  days 
from  the  date  of  this  publication  in  the 
Federal  KiMiater. 

The  OMB  is  particularly  interested  in 
comments  which: 

•  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  infonnation  will  have 
practical  utility; 

•  Evaluate  tne  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

•  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected:  and 

•  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

A^ncy:  Bureau  of  Labor  Statistics. 
Title:  Census  of  Fatal  Occupational 
Injuries. 

OMB  Number:  1220-0133  (revision). 
Agency  Number:  BLS  CFOI-1. 
Frequency:  On  Occasion. 
Affected  Public:  Individuals  and 
households;  Business  and  other  for- 
profit:  Not-for-Profit  institutions;  Farms; 
Federal  Government;  and  State.  Local  or 
Tribal  Government. 
Number  of  Respondents:  2,665. 
Estimated  Time  per  Respondent:  11 
minutes  per  response. 


Total  Burden  Hours:  5,000  houre. 

Total  annualized  capital/startup 
costs:  0. 

Total  annual  costs  (operating/ 
maintaining  systems  or  purchasing 
services:  0. 

Description:  The  Census  of  Fatal 
Occupational  Injuries  provides 
policymakere  and  the  public  with 
comprehensive,  verifiable,  and  timely 
measures  of  fatal  work  injuries.  It 
compiles  information — including 
characteristics  of  the  fatal  incident,  the 
employer,  and  the  deceased — useftil  for 
developing  prevention  strategies. 

Agency:  Veterans'  Employment  and 
Training  Service. 

Tit/e:  Eligibility  Data  Form  for 
Requesting  Assistance  in  obtaining 
Veterans'  Reemployment  Rights. 
OMB  Number:  1293-0002. 
Agency  Number:  VETS/USERRA 
1010. 
Frequency^  On  Occasion. 
Affected  Public:  Individuals  or 
houiseholds. 
Number  of  Respondents:  1.405. 
Estimatea  Time  per  Respondent:  1 5 
minutes. 

Total  Burden  Hours:  211  hours. 
Total  aimualized  capital/startup 
costs:  0. 

Total  annual  costs  (operating/ 
maintaining  systems  or  purchasing 
services):  0. 

Description:  The  information 
requested  is  needed  to  determine  the 
eligibility  of  veterans  complaints  to 
reemplojrment  rights  they  are  seeking  as 
well  as  to  state  alleged  violations  by 
employers  of  the  pertinent  statutes  and 
request  assistance  in  obtaining 
appropriate  reemployment  benefits. 
Toddft.Owan. 

Depaitmental  Qearance  Officer. 
[FR  Doc  98-28136  Filed  1O-20-98;  8:45  am] 


DEPARTMENT  OF  LABOR 

Pension  and  Welfare  Benefits 
Administration 

[AppNcaUon  No.  D-10644,  at  eL] 

Propoaad  Exemptlona;  Bankers  Trust 
Comfisny 

AQENCY:  Pension  and  Welfare  Benefits 

Administration,  Labor. 

ACTION:  Notice  of  Proposed  Exemptions. 

SUMMARY:  This  dociunent  contains 
notices  of  pendency  before  the 
Department  of  Labor  (the  Department)  of 
proposed  exemptions  from  certain  of  the 
prohibited  transaction  restrictions  of  the 
Employee  Retirement  Income  Security 
Act  of  1974  (the  Act)  and/or  the  Internal 
Revenue  Code  of  1986  (the  Code). 
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Written  Comments  and  Hearing 
Requests 

All  interested  persons  are  invited  to 
submit  written  comments  or  request  for 
a  hearing  on  the  pending  exemptions, 
unless  oUierwise  stated  in  the  Notice  of 
Proposed  Exemption,  within  45  days 
from  the  date  of  publication  Of  this 
Federal  Register  Notice.  Comments  and 
requests  for  a  hearing  should  state:  (1) 
the  name,  address,  and  telephone 
number  of  the  person  making  the 
comment  or  request,  and  (2)  the  nature 
of  the  person's  interest  in  the  exemption 
and  the  manner  in  which  the  person 
would  be  adversely  affected  by  the 
exemption.  A  request  for  a  hearing  must 
also  state  the  issues  to  be  addressed  and 
include  a  general  description  of  the 
evidence  to  be  presented  at  the  hearing. 

ADDRESSES:  All  written  comments  and 
request  for  a  hearing  (at  least  three 
copies)  should  be  sent  to  the  Pension 
and  Welfare  Benefits  Administration. 
Office  of  Exemption  Determinations. 
Room  N-5649.  U.S.  E)epartment  of 
Labor.  200  Constitution  Avenue.  NW, 
Washington.  DC  20210.  Attention: 

Application  No. ,  stated  in 

each  Notice  of  Proposed  Exemption. 
The  applications  for  exemption  and  the 
comments  received  will  be  available  for 
public  inspection  in  the  Public 
Documents  Room  of  Pension  and 
Welfare  Benefits  Administration,  U.S. 
Department  of  Labor.  Room  N-5507. 
200  Constitution  Avenue.  NW. 
Washington.  DC  20210. 

Notice  to  Interested  Persons 

Notice  of  the  proposed  exemptions 
will  be  provided  to  all  interested 
persons  in  the  manner  agreed  upon  by 
the  applicant  and  the  Department 
within  15  days  of  the  date  of  publication 
in  the  Federal  Register.  Such  notice 
shall  include  a  copy  of  the  notice  of 
proposed  exemption  as  published  in  the 
Federal  Register  and  shall  infonn 
interested  persons  of  their  right  to 
comment  and  to  request  a  hearing 
(where  appropriate). 

SUPPLEMENTARY  MFORMATKM:  The 
proposed  exemptions  were  requested  in 
applications  filed  pursuant  to  section 
408(a)  of  the  Act  and/or  section 
4975(c)(2)  of  the  Code,  and  in 
accordance  with  procedures  set  forth  in 
29  CFR  Part  2570.  Subpart  B  (55  FR 
32836.  32847.  August  10. 1990). 
Effective  December  31. 1978.  section 
102  of  Reorganization  Plan  No.  4  of 
1978  (43  FR  47713.  October  17. 1978) 
transfened  the  authority  of  the  Secretary 
of  the  Treasury  to  issue  exemptions  of 
the  type  requested  to  the  Secretary  of 
Labor.  Therefore,  these  notices  of 


proposed  exemption  are  issued  solely 
by  the  Department. 

The  applications  contain  - 
representations  with  regard  to  the 
proposed  exemptions  which  are 
summarized  below.  Interested  persons 
are  referred  to  the  applications  on  file 
with  the  Department  for  a  complete 
statement  of  the  facts  and 
representations. 

Bankers  Trust  Company  (Banken 
Trust)  Located  in  New  York,  New  York 

[Exemption  Application  Number  D-10644| 

Pnqposed  Exenqition 

The  Department  is  considering 
granting  an  exemption  imder  the 
authority  of  section  408(a)  of  the  Act 
and  section  4975(c)(2)  of  the  Code  and 
in  accordance  with  the  procedures  set 
forth  in  29  CFR  Part  2570.  Subpart  B  (55 
FR  32836.  32847.  August  10. 1990). 

Section  L  Transactions 

If  the  exemption  is  granted,  the 
restrictions  of  section  406(a)(1)(A) 
through  (D)  and  section  406(b)(1)  and 
(b)(2)  of  the  Act  and  the  sanctions 
resulting  from  the  application  of  section 
4975  of  the  Code,  by  reason  of  section 
4975(c)(1)(A)  through  (E)  of  the  Code, 
shall  not  apply  to  the  sale  (the  Sale)  of 
fractional  amounts  of  certain  fijced 
income  instruments  (Fractional 
Amounts)  to  Bankers  Trust  and  its 
affiliates  by  plans  for  whidi  Bankers 
Trust  or  its  affiliates  provide  fiduciary 
or  other  services  (Client  Plans),  as  well 
as  employee  benefit  plans  established 
and  maintained  by  Banken  Trust  or  its 
affiliates  (BT  Plans)  (collectively,  the 
Plans),  provided  that  the  following 
conditions  are  met: 

(a)  Each  Sale  involves  a  one  time 
transaction  for  cash; 

(b)  The  terms  of  each  Sale  are  at  least 
as  favorable  to  the  Plan  as  those  terms 
which  would  be  available  in  an  arm's- 
length  transaction  with  an  unrelated 

party; 

(c)  The  Plans  receive  an  amount  m 
cash  which  is  not  less  than  the  par  value 
for  each  of  the  Fractional  Amounts: 

(d)  In  the  case  of  the  Client  Plans. 

(1)  each  Sale  is  subject  to  the  prior 
approval  of  an  independent  plan 
fiduciary; 

(2)  the  independent  fiduciary  of  each 
Plan  is  furnished  written  notice  at  least 
60  days  prior  to  the  proposed  Sale 
transaction,  contain^ig  information 
relevant  to  the  independent  fiduciary's 
determination  whether  to  approve  the 
Sale  transaction.  The  notice  will  inform 
the  independent  fiduciary  that  failure  to 
respond  within  45  days  of  receipt  of  the 
notice  will  constitute  authorizaticm  of 
Bankere  Trust  to  engage  in  the 


transaction.  If  the  fixed  inccnne 
instruments  are  not  redenominated 
within  a  year  of  provision  of  this  notice, 
additional  notice  will  be  delivered  to 
the  independent  fiduciaries  eadi  year 
notifying  them  of  their  rig|it  to  not 
participate  in  this  program; 

(e)  In  the  case  of  BT  Plans,  Bankers 
Trust  must  purchase  the  Fractional 
Amounts  from  Plans  within  30  days  of 
the  date  that  the  Fractional  Amounts  are 
received  from  the  issuer. 

(f)  Neither  Bankere  Trust  nor  an 
affiliate  has  discretionary  authority  or 
ctmtrol  with  respect  to  the  investment  of 
the  plan  assets  involved  in  the 
transacticm,  or  render  investment  advice 
(within  the  meaning  of  29  CFR  2510.3- 
21(c)  with  respect  to  these  assets); 

(g)  The  Plans  do  not  incur  any 
commissions  or  other  expenses  relating 
to  the  Sales;  and 

(h)(1)  Bankers  Trust  or  an  affiliate 
maintains  or  causes  to  be  maintained 
within  the  United  States,  for  a  period  of 
six  yeare  from  the  d^e  of  sudi 
transaction,  the  records  necessary  to 
enable  the  persons  described  in  this 
section  to  determine  whether  the 
conditions  of  this  exemption  have  been 
met;  except  that  a  party  in  interest  with 
respect  to  an  employee  benefit  plan, 
other  than  Banken  Trxist  or  its  affiliates, 
shall  not  be  subject  to  a  civil  penalty 
under  section  502(i)  of  the  Act  or  the 
taxes  imposed  by  secticm  4975(a)  or  (b) 
of  the  Code,  if  such  records  are  not 
maintained,  or  are  not  available  for 
examination,  as  required  by  this  section, 
and  a  prohibited  transaction  will  not  be 
deemed  to  have  occurred  if.  due  to 
drcimistances  beyond  the  control  of 
Banken  Trust  or  its  affiliates,  sudi 
records  are  lost  or  destroyed  prior  to  the 
end  of  such  six  year  period; 

(2)  The  records  refismd  to  in 
subsection  (1)  above  are  unconditionally 
available  for  examination  during  normal 
business  houn  by  duly  authorized 
employees  of  (a)  the  Departmoit.  (b)  the 
Internal  Revenue  Service,  (c)  plan 
participants  and  beneficiaries,  (d)  any 
employer  of  plan  participants  and 
beneficiaries,  and  (e)  any  employee 
organization  whose  membere  are 
covered  by  such  plan;  except  that  none 
of  the  persons  described  in  (c)  through 
(e)  of  this  subsection  shall  be  authorized 
to  examine  trade  secrets  of  Bankos 
Trxist  or  its  affiliates  or  any  coounercial 
or  finanrial  information  wfaidi  is 
privileged  or  oonfidentiaL 

Sectkm  n.  DefinitioM 

(a)  The  term  affiliate  of  Banken  Triist 
means  any  other  bank  or  similar 
fjniinrinl  institution  directly  or 
indirectly  controlling,  otmtrolled  by.  or 
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under  conunon  control  with  Bankers 
TYust. 

(b)  The  term  Euro  means  the  single 
European  currency  to  be  introduced  on 
January  1. 1999  in  eleven  Member  States 
of  the  European  Union. ' 

(c)  The  term  Fractional  Amount 
means,  with  respect  to  any  fixed  income 
instrument,  an  amount  less  than  one 
Euro. 

(d)  The  term  independent  plan 
fiduciary  means  a  plan  fiduciary 
independent  of  Bankers  Trust  and  any 
of  its  affiliates. 

(e)  The  term  par  value  means  the  face 
value  of  the  fixed  income  instrument. 

(f)  The  term  Plan  includes  all 
employee  benefit  plans  to  which 
Bankers  Trust  or  an  affiliate  acts  as  a 
service  provider,  including  a  fiduciary, 
and  all  plans  established  and 
maintained  by  Bankers  Trust  and  its 
affiliates,  which  have  net  assets  of  at 
least  $25,000,000. 

EFFECTIVE  DATE:  This  exemption  is 
effective  for  the  period  beginning  on 
January  1 ,  1999  and  ending  three  years 
from  the  date  on  which  each  country 
joining  the  European  Economic  and 
Monetary  Union  converts  to  the  Euro. 

Summaiy  of  Facts  and  Representations 

1.  Bankers  Trust,  a  New  York  banking 
corporation,  is  a  commercial  bank 
which  provides  a  wide  range  of  banking, 
fiduciary,  record  keeping,  custodial, 
brokerage  and  investment  services  to 
corporations,  institutions,  governments, 
employee  benefit  plans,  governmental 
retirement  plans  and  private  investors 
worldwide.  Bankers  Trust  is  wholly- 
owned  by  Bankers  Trust  Corporation 
(BTCorp).  a  bank  holding  company 
established  in  1965  under  the  laws  of 
the  State  of  New  York.  As  of  December 
31. 1997.  BTCorp  and  its  affiliates  had 
consolidated  assets  of  approximately 
$140  billion  and  total  stockholder's 
equity  of  approximately  $5  billion. 

2.  Among  the  assets  of  the  Plans  for 
which  Bankers  Trust  provides  services 
are  corporate  and  government-issued 
fixed  income  instruments  denominated 
in  the  currencies  of  the  following  eleven 
European  nations:  Austria.  Belgium. 
Finland,  France,  Germany,  Ireland, 
Italy,  Luxembourg,  Netherlands, 
Portugal  and  Spain.  In  May  1998,  these 
eleven  nations  agreed  to  join  the 
Economic  and  Monetary  Union  (EMU) 
and  to  cooperate  in  the  creation  of  a 
European  Central  Bank  and  the 


development  of  a  central  currency  (the 
Euro),  in  Ueu  of  the  individual 
currencies  of  the  eleven  members 
(Legacy  Currencies).  Begiiming  on 
January  1. 1999.  these  I^acy 
Currencies  will  be  converted  into  the 
Euro,  although  the  Legacy  Currencies 
will  continue  to  coexist  with  the  Euro 
for  a  limited  time  as  denominations  of 
the  Euro.2 

During  the  initial  transition  weekend 
that  includes  January  1. 1999.  the 
securities  markets  in  the  EMU  will 
undergo  a  conversion  in  which  (1)  all 
stock  exchanges  and  depositories  will 
commence  pricing,  trading  and  settling 
only  in  the  Euro,  (2)  approximately  1500 
government  securities  will  be 
redenominated.  (3)  currency  balances 
will  be  converted  to  the  Euro,  and  (4)  all 
securities  transactions  pending  over  that 
weekend  will  be  converted  to  settle  in 
the  Euro.  From  January  1. 1999  forward, 
all  stock  exchanges,  depositories  and 
national  or  central  banks  will  operate 
only  in  the  Euro. 

With  regard  to  fixed  income 
instruments,  the  process  of  conversion 
is  scheduled  to  take  place  over  a  three- 
year  period.  The  applicant  states  that 
the  other  European  nations  that  are  not 
currently  part  of  the  EMU  may  decide 
to  follow  these  other  nations  and  start 
their  own  conversion  process  after 
January  1, 1999.  In  that  event,  these 
other  nations  may  take  approximately  3 
years  from  their  commencement  of  the 
conversions  process  to  redenominate 
fixed  income  securities.  Bankers  Trust 
represents  that  in  the  process  of  this 
redenomination.  Fractional  Amoimts  (as 
defined  in  paragraph  (c)  of  Section  U) 
will  be  created  as  a  result  of  the 
relationship  between  the  former 
currency  values  and  the  Euro. 

4.  Bankers  Trust  seeks  exemptive 
relief  permitting  it  and  its  affiliates  to 
purchase  the  Fractional  Amounts  which 
result  fit>m  the  conversion  to  the  Euro 
of  certain  fixed  income  instnmients 
denominated  in  the  Legacy  Currencies 
that  are  held  by  its  Client  Plans  and  the 
BT  Plans.  Bankers  Trust  represents  that 
while  its  custody  systems  currentiy 
support  Fractional  Amounts,  it  is 
widely  predicted  that  there  will  be  little 
or  no  market  for  Fractional  Amounts 
resulting  from  the  conversion  to  the 
Euro.  In  addition.  Bankers  Trust 
represents  that  the  Fractional  Amounts 


■  For  puqMM*  of  raferanca,  tha  Euro  k  slatad  to 
hav«  •  convMmion  rate  of  1  Euro  aquaU  1  European 
Cuirancy  Unit  (BCU).  Tha  ECU  U  •  basket  of  12 
European  cunanciea  that  i«  frequently  uted  for 
inter-govaniiiianlai  and  market  trantactiona. 
CunenlJy.  tha  ECU  is  worth  leek  than  one  U.S. 
dollar. 


'  For  example,  a  French  Franc  will  be  treeted  a* 
a  tub-unit  of  a  Euro  in  the  same  way  a*  a  centime 
ii  treeted  as  a  subunit  of  the  Franc.  The  applicant 
repreienu  that  becauae  tha  conversion  rate  will  be 
irrevocably  fixed  throughout  a  three  year 
transitional  period,  all  existing  banknotes  and  coins 
will  continue  in  circulation  as  legal  tender  but  will 
be  treeted  as  referring  to  the  Euro  at  the  fixed 
conversion  rats. 


will  need  to  be  disposed  of  as  soon  as 
possible  after  the  Euro  Conversion 
because  these  Fractional  Amounts  will 
likely  trade  at  a  discount  in  any 
potential  secondary  market.  In  addition, 
when  transaction  costs  and  other  costs 
are  considered,  the  cost  of  selling  the 
Fractional  Amounts  may  exceed  their 
value.  Accordingly,  Bankers  Trust 
proposes  purchasing  these  Fractional 
Amoimts  at  par  value  fitim  its  clients, 
including  Client  Plans,  and  the  BT  Plans 
to  ensure  that  no  losses  are  sustained  by 
such  investors  in  the  sale  of  the 
Fractional  Amounts. 

5.  Bankers  Trust  represents  that  sixty 
(60)  days  prior  to  December  31, 1999. 
Bankers  Trust  and  its  affiliates  shall 
provide  written  notice  of  the  subject 
transaction  in  the  form  of  a  letter  to  all 
independent  plan  fiduciaries.  In  this 
letter.  Bankers  Trust  will  provide 
several  items  of  important  information. 
First,  the  letter  will  outline  the  £acts 
surrounding  the  conversion  of  various 
Legacy  Currencies  to  the  Eiut).  Second, 
the  letter  will  advise  clients  that  no 
maiket  dealing  in  Fractional  Amounts 
can  be  expected  and  that,  if  such  a 
market  develops,  the  Fractional 
Amounts  will  likely  trade  at  a 
substantial  discount.  Bankers  Trust  will 
also  note  that,  due  to  the  small  amounts 
involved,  any  sale  of  the  Fractional 
Amoimts  on  a  potoitial  secondary 
market  may  result  in  the  transaction 
costs  exceeding  the  proceeds  derived 
from  the  sale.  Third,  the  letter  will 
explain  that  Bankers  Trust  is  prepared 
to  purchase  the  Fractional  Amounts  at 
par.  without  any  transaction  costs. 
Fourth,  the  letter  will  advise  all  clients 
(including  each  Client  Plan)  that  if  they 
choose  not  to  sell  their  Fractional 
Amounts,  they  must  notify  Bankers 
Trust  within  45  days  of  receipt  of 
notice.  The  notice  will  inform  the 
independent  fiduciary  that  failure  to 
respond  within  45  days  of  receipt  of  the 
notice  will  constitute  authorization  of 
Bankers  Trust  to  engage  in  the 
transaction.  If  the  fixed  income 
instruments  are  not  redenominated 
within  a  year  of  provision  of  this  notice, 
additional  notice  will  be  delivered  to 
the  independent  fiduciaries  of  the  Client 
Plans  each  year  notifying  them  of  their 
right  not  to  partidfiate  in  this  program. 
The  letter  will  provide  all  appropriate 
information  including  telephone 
numbers,  the  names  of  contact  persons, 
and  relevant  postal  or  electronic 
addresses  that  can  be  used  for  the 
purpose  of  providing  such  notification. 

6.  Bankers  Trust  represents  that  the 
subject  transactions  are  administratively 
fisasible  in  that  each  Sale  will  be  for 
cash  at  an  amount  equal  to  the  par  value 
of  the  Fractional  Amounts  and  that  all 


Federal  Register /Vol  63.  No.  203  /  Wednesday.  October  21.  1998 /Notices 


56227 


transaction  records  will  be  maintained. 
Furthermore.  Bankers  Trust  states  that 
each  transaction  should  be  viewed  as 
being  in  the  best  interest  of  the  Plans 
and  their  participants  and  beneficiaries 
because  such  transactions  will  provide 
for  more  efficient  administration  of  the 
currency  conversion  process  for  such 
assets  and  increased  value  to  the  Plan's 
investments.  Finally.  Bankers  Trust 
represents  that  the  subject  transactions 
will  be  protective  of  the  Plans' 
participants  and  beneficiaries  because 
each  Plan  will  receive  the  par  value  for 
the  Fractional  Amounts  during  a  time 
when  any  market  that  may  develop  for 
these  interests  will  demand  that  they  be 
sold  at  a  discount. 

7.  In  summary,  Bankers  Trust 
represents  that  the  transactions  will 
satisfy  the  statutory  criteria  of  section 
408(a)  of  the  Act  and  section  4975  of  the 
Code  because: 

(a)  Each  Sale  involves  a  one  time 
transaction  for  cash; 

(b)  The  terms  of  each  -Sale  are  at  least 
as  favorable  to  the  Plan  as  those  terms 
which  would  be  available  in  an  arm's- 
length  transaction  with  an  unrelated 
party: 

(c)  The  Plans  receive  an  amount  m 
cash  which  is  not  less  than  the  par  value 
for  each  of  the  Fractional  Amounts; 

(d)  In  the  case  of  the  Client  Plans, 

(1)  each  Sale  is  subject  to  the  prior 
approval  of  an  independent  plan 
fiduciary; 

(2)  the  independent  fiduciary  of  each 
Plan  is  furnished  written  notice  at  least 
60  days  prior  to  the  proposed  Sale 
transaction,  containing  information 
relevant  to  the  independent  fiduciary's 
determination  whedier  to  approve  the 
Sale  transaction.  The  notice  will  inform 
the  independent  fiduciary  that  failure  to 
respond  within  45  days  of  receipt  of  the 
notice  will  constitute  authorization  of 
Bankers  Trust  to  engage  in  the 
transaction.  If  the  fixed  income 
instruments  are  not  redenominated 
within  a  year  of  provision  of  this  notice, 
additional  notice  will  be  delivered  to 
the  independent  fiduciaries  each  year 
notifying  them  of  their  j^ght  to  not 
participate  in  this  program; 

(e)  In  the  case  of  the  BT  Plans. 
Bankers  Triist  must  purchase  the 
Fractional  Amounts  fix>m  their  Plans 
within  30  days  of  the  date  that 
Fractional  Amounts  are  received  &t»m 
the  issuer  after  the  government  of  each 
respective  country  determines  that 
redenomination  shall  commence; 

(f)  Neither  Bankers  Trust  nor  an 
affiliate  has  discretionary  authority  or 
control  with  respect  to  the  investment  of 
the  plan  assets  involved  in  the 
transaction,  or  render  investment  advice 


(within  the  meaning  of  29  CFR  2510.3- 
21(c)  with  respect  to  these  assets);  and 

(g)  The  Plaiis  do  not  incur  any 
commissions  or  other  expenses  relating 
to  the  Sales. 

Notice  to  Interested  Persons:  Because 
of  the  large  number  of  interested 
persons,  the  Department  and  the 
applicant  have  agreed  that  notification 
through  publication  of  the  proposal  in 
the  Feda«l  Register  is  sufficient. 
FOR  FUifTHER  INFORMATION  CONTACT: 
James  Scott  Frazier  of  the  Department, 
phone  number  (202)  219-8881  (this  is 
not  a  toll-free  number). 

Generallnfionnation 

The  attention  of  interested  persons  is 
directed  to  the  followii^: 

(1)  The  fact  that  a  transaction  is  the 
subject  of  an  exemption  under  section 
408(a)  of  the  Act  and/or  section 
4975(c)(2)  of  the  Code  does  not  relieve 
a  fiduciary  or  other  party  in  interest  of 
disqualified  person  from  certain  other 
provisions  of  the  Act  and/or  the  Code, 
including  any  prohibited  transaction 
provisions  to  which  the  exemption  does 
not  apply  and  the  general  fiduciary 
responsibility  provisions  of  section  404 
of  die  Act,  which  among  other  things 
require  a  fiduciary  to  discharge  his 
duties  respecting  the  plan  solely  in  the 
interest  of  the  participants  and 
beneficiaries  of  the  plan  and  in  a 
prudent  fashion  in  accordance  with 
section  404(a)(1)(b)  of  the  act;  nor  does 
it  affect  the  requirement  of  section 
401(a)  of  the  Code  that  the  plan  must 
operate  for  the  exclusive  benefit  of  the 
employees  of  the  employer  maintaining 
the  plim  and  their  beoieficiaries; 

(2)  Before  an  exemption  may  be 
granted  under  section  408(a)  of  the  Act 
and/or  section  4975(c)(2)  of  the  Code, 
the  Department  must  find  that  the 
exemption  is  administratively  feasible, 
in  the  interests  of  the  plan  and  of  its 
participants  and  beneficiaries  and 
protective  of  the  rights  of  participants 
and  beneficiaries  of  the  plan; 

(3)  The  proposed  exemptions,  if 
granted,  will  be  supplemental  to.  and 
not  in  derogation  of.  any  other 
provisions  of  the  Act  and/or  the  Code, 
including  statutory  or  administrative 
exemptions  and  transitional  rules. 
Furthermore,  the  fact  that  a  transaction 
is  subject  to  an  administrative  or 
statutory  exemption  is  not  dispositive  of 
whether  the  transaction  is  in  &ct  a 
prohibited  transaction;  and 

(4)  The  proposed  exemptions,  if 
granted,  will  be  subject  to  the  express 
condition  that  the  material  facts  and 
representations  contained  in  each 
application  are  true  and  complete,  and 
that  each  application  accurately 
describes  all  material  terms  of  the 


transaction  which  is  the  subject  of  the 
exemption. 

Signed  at  Washington,  DC  this  15th  day  of 
October,  1998. 


Director  ofExanption  Determinations, 
Pension  and  Welfare  Benefits  Administration. 
Department  ofljal>or. 

[PR  Doc.  9a-28215  Filed  10-20-48;  8:45  >m| 
■uaiQ  cooc  4sie-»# 


DEPARTMENT  OF  LABOR 

PwMion  and  Weifara  BwMfns 
AdmlniatFation 

[PrahMlMl  Tfinaactlon  EMmptfonl 
EirnnpOon  AppWcattoii  No.  0-10349.  at  aL] 

Grant  of  Individual  Examptlons;  Harris 
Trust  A  Savings  Bank,  at  aL 

agency:  Pension  and  Welfare  Benefite 

Administration.  Labor. 

action:  Grant  of  individual  exemptions. 

summary:  This  document  contains 
exemptions  issued  by  the  Department  of 
Labor  (the  Department)  from  certain  of 
the  prohibited  transaction  restrictions  of 
the  Employee  Retirement  Income 
Security  Act  of  1974  (the  Act)  and/or 
the  Internal  Revenue  Code  of  1986  (the 
Code). 

Notices  were  published  in  the  Federal 
Ragisier  of  the  pendency  before  the 
Department  of  proposals  to  grant  such 
exemptions.  The  notices  set  forth  a 
summary  of  facts  and  representations 
contained  in  each  application  for 
exemption  and  referred  interested 
persons  to  the  respective  applicati<»s 
for  a  complete  statement  of  the  facts  and 
representations.  The  applications  have 
been  available  for  public  inspection  at 
the  Department  in  Washington,  D.C.  The 
notices  also  invited  interested  persons 
to  submit  comments  on  the  requested 
exemptions  to  the  Department.  In 
addition  the  notices  stated  that  any 
interested  person  might  submit  a 
written  request  that  a  public  hearing  be 
held  (where  appropriate).  The 
applicants  have  represented  that  they 
have  complied  with  the  requirements  of 
the  notification  to  interested  persons. 
No  public  comments  and  no  requests  for 
a  hearing,  unless  otherwise  stated,  were 
received  by  the  Department. 

The  notices  of  proposed  exemption 
were  issued  and  the  exemptions  are 
being  granted  solely  by  the  Department 
because,  effective  December  31, 1978, 
section  102  of  Reorganization  Plan  No. 
4  of  1978  (43  FR  47713,  October  17, 
1978)  transferred  the  authority  of  the 
Secretary  of  the  Treasury  to  issue 
exemptions  of  the  type  proposed  to  the 
Secretary  of  Labor. 
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Statutory  Findingi 

In  accordance  with  section  408(a)  of 
the  Act  and/or  section  4975(c)(2)  of  the 
Code  and  the  procedures  set  forth  in  29 
CFR  Part  2570,  Subpart  B  (55  PR  32836, 
32847,  August  10, 1990)  and  based  upon 
the  entire  record,  the  Department  makes 
the  following  findings: 

(a)  The  exemptions  are 
administratively  feasible; 

(b)  They  are  in  the  interests  of  the 
plans  and  their  ]>articipants  and 
beneficiaries;  and 

(c)  They  are  protective  of  the  ri^ts  of 
the  participants  and  beneficiaries  of  the 
plans. 

Harris  Trust  ft  Savings  Bank  and  its 
Affiliates  (Harris  Trust)  Located  in 
Chicago,  IL 

(Prohibited  Transaction  Exemption  9S~49; 
Exemption  Application  No.  D-10349) 

Exemption 

Section  / — Exemption  for  Acquisition  of 
Fund  Shares  With  Assets  Transferred 
in-kind  from  a  CIF 

The  restrictions  of  sections  406(a)  and 
406(b)  of  the  Act  and  the  sanctions 
resulting  bom  the  application  of  section 
4975  of  the  Code,  by  reason  of  section 
497S(c)(l)(A)  through  (F)  of  the  Code, 
shall  not  apply,  as  of  March  21, 1997, 
to  the  acqmsition  by  employee  benefit 
plans  (the  Plans),  including  two  plans 
sponsored  by  Harris  Trust  for  its  own 
employees  (the  In-house  Plans),  of 
shares  of  any  open-end  investment 
companies  (the  Funds)  registered  under 
the  Investment  Company  Act  of  1940 
(the  '40  Act)  for  which  Harris  Trust  is 
an  investment  adviser  and  may  provide 
other  services,  with  Plan  assets 
transferred  in-kind  to  the  Funds  firom 
certain  collective  investment  funds 
maintained  by  Harris  Trust  (the  CIFs),  in 
connection  with  the  termination  of  the 
GIFs,  provided  that  the  following 
conditions  are  satisfied: 

(a)  For  each  Plan,  a  second  fiduciary 
who  is  unrelated  to.  and  independent 
of,  Harris  Trust  (the  Independent 
Fiduciary)  receives  prior  written  notice 
of  the  in-kind  transfer  of  Plan  assets 
from  a  CIF  to  a  Fund  in  exchange  for 
shares  of  the  Fund,  as  well  as  the 
disclosures  described  in  Section  n(f). 

(b)  On  the  basis  of  the  information 
described  in  Section  n(f),  the 
Independent  Fiduciary  gives  prior 
written  approval  for  each  acquisition  of 
Fund  shares  with  Plan  assets  transfiorred 
from  a  OF  and  the  fees  to  be  received 
by  Harris  Trust  in  connection  with  its 
services  to  the  Fund.  Such  approval 
must  be  consistent  with  the  general 
fiduciary  responsibility  provisions 


imposed  on  fiduciaries  by  Part  4  of  Title 
I  of  the  Act. 

(c)  No  sales  commissions  are  paid  by 
the  Plans  in  connection  with  the 
acquisition  of  Fimd  shares  with  Plan 
assets  transferred  from  a  QF. 

(d)  All  or  a  pro  rata  portion  of  the 
assets  of  a  QF  are  transferred  in-kind  to 
a  Fund  in  exchange  for  shares  of  the 
Fund. 

(e)  Each  Plan  receives  Fund  shares 
having  a  total  net  asset  value  equal  to 
the  value  of  the  Plan's  pro  rata  share  of 
the  corresponding  CIF's  assets  on  the 
date  of  the  in-kind  transfer,  based  on  the 
current  market  value  of  the  CIF's  assets 
as  determined  in  a  single  valuation 
performed  in  the  same  manner  and  as  of 
the  close  of  business  of  the  same  day, 
using  independent  sources  in 
accordance  with  Securities  and 
Exchange  Commission  (SEC)  Rule  17a- 
7  *  of  the  '40  Act  and  the  procedures 
established  by  the  Fund  pursuant  to 
Rule  17a-7.  Such  procedures  require 
that  all  securities  for  which  a  current 
market  value  cannot  be  obtained  by 
reference  to  the  last  sales  price  for 
transactions  reported  on  a  recognized 
securities  exchange  or  quoted  in  the 
NASDAQ  system,  must  be  valued  based 
upon  an  average  of  the  highest  ciirrent 
independent  bid  and  lowest  current 
independent  offer,  as  of  the  close  of 
business  on  the  last  business  day 
preceding  the  in-kind  transfer, 
determined  on  the  basis  of  reasonable 
inquiry  frtim  at  least  three  sources  that 
are  broker-dealers  or  pricing  services 
independent  of  Harris  Trust; 

(0  Within  30  days  after  completion  of 
each  acquisition  of  Fund  shares  with 
Plan  assets  transfarred  in-kind  fit>m  a 
QF,  Harris  Trust  sends  by  regular  mail 
to  the  Independent  Fiduciary  a  written 
confirmation  containing  the  following 
information: 

(1)  The  identity  of  each  security  that 
was  valued  for  purposes  of  the 
transaction  in  accordance  with  Rule 
I7a-7(b)(4): 

(2)  The  market  price,  as  of  the  date  of 
the  in-kind  transfer,  of  each  such 
seciirity:  and 

(3)  Tne  identity  of  each  pricing 
service  or  market-maker  consulted  in 
determining  the  value  of  such  sectirities. 

(g)  Within  90  days  after  completion  of 
each  acquisition  of  Fund  shares  with 
Plan  assets  transferred  in-kind  &t>m  a 
QF,  Harris  Trust  sends  by  regular  mail 
to  the  Independent  Fiduciary  a  %vritten 
confirmation  containing  the  following 
information: 

(1)  The  number  of  OF  units  held  by 
the  Plan  immediately  before  the  in-kind 
transfer,  the  related  per  imit  value,  and 
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the  total  dollar  amount  of  such  OF 
units;  and 

(2)  The  number  of  shares  in  the  Funds 
that  are  held  by  the  Plan  immediately 
after  the  in-kind  transfer,  the  related  per 
share  net  asset  value,  and  the  total 
dollar  amount  of  such  shares. 

(h)  The  conditions  set  forth  in 
paragraphs  (c),  (d),  (e).  (f),  (i),  (o),  (p). 
and  (q)  of  Section  11  are  satisfied. 

Section  II— Exemption  for  Receipt  of 
Fees  From  the  Funds 

The  restrictions  of  sections  406(a)  and 
406(b)  of  the  Act  and  the  sanctions 
resulting  &t>m  the  application  of  section 
4975  of  the  Code,  by  reason  of  section 
4975(c)(1)(A)  through  (F)  of  the  Code, 
shall  not  apply,  as  of  March  21, 1997, 
to  the  receipt  of  fees  by  Harris  iPrust 
from  the  Funds  for  acting  as  an 
investment  adviser  for  the  Funds,  as 
well  as  for  acting  as  the  custodian, 
transfer  agent,  sub-administrator  for  the 
Funds,  or  for  providing  any  other 
"secondary  service"  (as  defined  in 
Section  III(i),  below)  to  the  Funds,  in 
connection  with  the  investment  in 
shares  of  the  Funds  by  Plans  for  which 
Harris  Trust  is  a  fiduciary  (the  Client 
Plans),  other  than  the  In-house  Plans, 
provided  that  the  following  conditions 
are  satisfied: 

(a)  No  sales  commissions  are  paid  by 
the  Client  Plans  in  connection  with  the 
purchase  or  sale  of  shares  of  the  Fimds, 
and  no  redemption  fees  are  paid  in 
connection  with  the  sale  of  such  shares 
by  the  Qient  Plans  to  the  Funds. 

(b)  The  price  paid  or  received  by  a 
Client  Plan  for  shares  of  a  Fund  is  the 
net  asset  value  per  share,  as  defined  in 
Section  Ill(f),  at  the  time  of  the 
transaction,  and  is  the  same  price  which 
would  have  been  paid  or  received  for 
the  shares  by  any  other  investor  at  that 
time. 

(c)  Neither  Harris  Trust  nor  an 
affiliate  (including  officers  or  directors, 
and  other  persons,  as  defined  in  Section 
111(b).  below)  purchases  bom  or  sells  to 
the  Client  Plans  shares  of  the  Funds. 

(d)  For  each  Client  Plan,  the 
combined  total  of  all  fees  received  by 
Harris  Tryst  for  its  services  to  the  Client 
Plan,  and  in  connection  with  its  services 
to  any  of  the  Fimds  in  which  the  Client 
Plan  may  invest,  constitutes  no  more 
than  "reasonable  compensation"  within 
the  meaning  of  section  408(b)(2)  of  the 
Act. 

(e)  Harris  Trust  receives  no  fees 
payable  pursuant  to  Rule  12b-l  under 
the  40  Act  (12b-l  fees)  in  connection 
with  the  transactions. 

(0  Prior  to  the  initial  investment  by  a 
Client  Plan  in  any  of  the  Funds,  the 
Independent  Fiduciary  receives  full  and 
detailed  written  disclosure  of 


information  concerning  the  Fund, 
including,  but  not  limited  to 

(1)  A  current  prospectus  for  the  Fund; 

(2)  A  statement  describing  the  fees  for 
investment  management,  investment 
advisory,  or  other  similar  services,  any 
fees  for  Secondary  Services,  as  defined 
in  Section  Ill(i).  and  all  other  relevant 
fees  to  be  paid  by  the  Client  Plan  and 
by  the  Fund  to  Harris  Trust,  including 
the  nature  and  extent  of  any  differential 
between  the  rates  of  such  fees; 

(3)  The  reasons  why  Harris  Trust 
considers  an  investment  in  the  Fimd  to 
be  appropriate  for  the  Client  Plan: 

(4)  A  statement  describing  whether 
there  are  any  limitations  applicable  to 
Harris  Trust  with  respect  to  which 
assets  of  a  Client  Plan  may  be  invested 
in  the  Fund,  and,  if  so,  the  nature  of 
such  limitations;  and 

(5)  Upon  request  of  the  Independent 
Fiduciary,  a  copy  of  this  notice  of 
exemption  (and  a  copy  of  the  notice  of 
proposed  exemption),  as  published  in 
the  Federal  Re^ster. 

(g)  On  the  basis  of  the  information 
described  in  paragraph  (f),  the 
Independent  Fiduciary  gives  prior 
written  authorization  for 

(1)  The  investment  of  assets  of  the 
Client  Plan  in  shares  of  a  Fimd; 

(2)  The  Ftmds  in  which  the  assets  of 
the  Client  Plan  may  be  invested;  and 

(3)  The  fees  to  be  paid  to  Harris  Trust 
in  connection  with  its  services  to  the 
Funds. 

Such  authorization  by  the 
Independent  Fiduciary  must  be 
consistent  with  the  general  fiduciary 
provisions  of  Part  4  of  Title  I  of  the  Act. 

(h)  'The  authorization  described  in 
paragraph  (g)  is  terminable  by  the 
Independent  Fiduciary  at  will  without 
penalty  to  the  Client  Plan,  upon  written 
notice  of  termination  to  Harris  Trust. 
Harris  Trust  shall  effect  such 
termination  by  selling  the  shares  of  the 
Fund  held  by  the  Client  Plan  by  the 
close  of  the  business  day  following  the 
date  of  receipt  by  Harris  Trust  of  the 
termination  form  (the  Termination 
Form),  as  defined  in  Section  III(j).  or  any 
other  written  notice  of  termination. 
However,  if.  due  to  drciunstances 
beyond  the  control  of  Harris  Trust,  the 
sale  cannot  be  executed  within  one 
business  day.  Harris  Trust  shall  have 
one  additional  business  day  to  complete 
such  sale. 

(i)  Each  Client  Plan  receives  a  credit, 
either  through  cash,  or,  if  applicable,  the 
purchase  of  additional  shares  of  the 
Funds  pursuant  to  an  annual  election 
made  by  the  Client  Plan  (which  may  be 
revoked  at  any  time),  of  such  Client 
Plan's  proportionate  share  of  all 
investment  advisory  fees  charged  to  the 
Fimds  by  Harris  Trust,  includhig  any 


investment  advisory  fees  paid  by  Harris 
Trust  to  third  party  sub-advisers,  within 
one  business  day  of  the  receipt  of  such 
fees  by  Harris  Trust.  The  crediting  of  all 
such  fees  to  the  Client  Plans  by  Harris 
Trust  must  be  audited  by  an 
independent  accounting  firm  at  least 
annually  to  verify  the  proper  crediting 
of  the  fees  to  each  Client  Plan. 

(j)  In  the  event  of  an  increase  in  the 
rate  of  any  fees  paid  by  the  Funds  to 
Harris  Trust  for  any  investment 
management  services,  investment 
advisory  services,  or  other  similar 
services  above  the  rate  which  has  been 
approved  previoiuly  liy  an  Independent 
Fiduciary,  in  accordance  with  paragraph 
(g).  Harris  Trust  will  provide  at  least  30 
days'  written  notice  (separate  from  the 
Fund  Prospectus)  to  each  Client  Plan 
invested  in  a  Fund  which  is  increasing 
such  fees. 

(k)  In  the  event  of  an  addition  of  a 
Secondary  Service  by  Harris  Trust  to  a 
Fund  for  which  a  fee  is  charged,  or  in 
the  event  of  an  increase  in  a  fee  paid  by 
the  Funds  to  Harris  Trust  for  any 
Secondary  Service  (which  may  result 
from  either  an  increase  in  the  rate  of 
such  fee  or  a  decrease  in  the  number  or 
kind  of  services  performed  for  such  fee) 
above  the  rate  which  has  been  approved 
previously  by  an  Independent 
Fiduciary,  in  accordance  with  paragraph 
(g).  Harris  Trust  will  provide  at  least  30 
days'  written  notice  (separate  from  the 
Fund  Prospectus)  to  each  Client  Plan 
invested  in  a  Fund  which  is  adding  a 
service  or  increasing  its  fees.  Such 
notice  shall  be  accompanied  by  the 
Termination  Form. 

(1)  The  Independent  Fiduciary  is 
supplied  with  a  Termination  Form  at 
the  times  specified  in  paragraphs  (k).  (1), 
and  (m),  which  expressly  provides  an 
election  to  terminate  the  authorization 
described  in  paragraph  (g),  with 
instructions  regarding  the  use  of  the 
Termination  Form,  including  the 
following  information: 

(1)  The  authorization  is  terminable  by 
the  Independent  Fiduciary  at  will 
without  penalty  to  the  Client  Plan,  upon 
written  notice  of  termination  to  Harris 
Trust.  Harris  Trust  shall  effect  such 
terminaticm  by  selling  the  shares  of  the 
Fund  held  by  the  Client  Plan  by  the 
close  of  the  business  day  following  the 
date  of  receipt  by  Harris  Trust  of  the 
Termination  Form,  or  any  other  written 
notice  of  termination.  However,  if.  due 
to  circumstances  beyond  the  control  of 
Harris  Trust,  the  sale  cannot  be 
executed  within  one  business  day. 
Harris  Trust  shall  have  one  additional 
business  day  to  complete  such  sale;  and 

(2)  Failure  of  the  Independent 
Fiduciary  to  return  the  "Termination 
Form  will  be  deemed  to  be  an  approval 


of  the  additional  Secondary  Service  for 
which  a  fee  is  charged  or  an  increase  in 
the  rate  of  any  fees,  if  such  Termination 
Form  is  supplied  pursuant  to 
paragraphs  0^)  and  (1),  and  will  result  in 
cont^uation  of  authorization,  as 
described  in  paragraph  (g).  for  Harris 
Trust  to  engage  in  the  transactions  on 
bdialf  of  the  Client  Plan. 

(m)  The  Independent  Fiduciary  is 
supplied  annually  with  a  Termination 
Form  during  the  first  quarter  of  each 
calendar  year,  beginning  with  the 
calendar  year  immediately  following  the 
date  of  publication  in  the  Federal 
»«gt«*«>r  of  a  notice  of  exemption  for  the 
subfect  transactions.  However,  the 
Termination  Form  need  not  he  suppUed 
to  the  Independent  Fiduciary  sooner 
than  six  months  after  it  has  been 
supplied  pursuant  to  paragraphs  (k)  and 
(1).  except  to  the  extent  required  to 
disclose  either  an  additional  Secondary 
Service  for  which  a  fee  is  charged  or  an 
increase  in  fees. 

(n)(l)  With  respect  to  eadi  of  the 
Fimds  in  which  a  Client  Plan  invests, 
Harris  Trust  will  provide  the 
Independent  Fiduciary  of  such  Client 
Plan: 

(A)  at  least  annually,  a  copy  of  an 
updated  prospectus  of  the  Fund; 

(B)  upon  the  request  of  the 
Independent  Fiduciary,  with  a  report  or 
statement  (which  may  take  the  form  of 
the  most  recent  financial  report,  the 
current  statement  of  additional 
information,  or  some  other  written 
statonent),  which  contains  a  description 
of  all  fees  paid  by  the  Fund  to  Harris 
Trust;  and 

(2)  With  respect  to  each  of  the  Funds 
in  which  a  Client  Plan  invests,  in  the 
event  such  Fund  places  brokerage 
transactions  with  Harris  Trust,  Harris 
Trust,  at  least  annually,  will  provide  the 
Indepmdent  Fiduciary  of  such  Client 
Plan  with  a  statement  specifying: 

(A)  the  total  dollar  amount  of 
brokerage  commissions  of  each  Fund's 
investment  portfolio  paid  to  Harris 
Trust  by  sudi  Fund; 

(B)  the  total  dollar  amount  of 
brokerage  commissions  of  e&ch  Fund's 
investment  portfolio  that  are  paid  by 
such  Fund  to  brokerage  firms  unrelated 
to  Harris  Trust; 

(C)  the  average  brokerage 
fopimiadnnit  per  share,  in  cents  per 
share,  paid  to  Harris  Trust  by  each 
portfolio  of  a  Fund;  and 

(D)  the  average  brokerage 
commissions  per  share,  in  cents  per 
share,  paid  by  each  portfolio  of  a  Fund 
to  brokerage  firms  unrelated  to  Harris 

Trust. 

(o)  All  dealings  between  the  Client 
Plans  and  the  Funds  are  on  a  basis  no 
less  hvorable  to  the  Client  Plans  than 
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dealings  between  tbe  Fund  and  its  other 
shareholders  holding  shares  of  the  same 
class  as  the  Client  Plans. 

(p)  Harris  Trust  maintains  for  a  period 
of  six  years  the  records  necessary  to 
enable  the  persons  described  in 
paragraph  (q)  to  determine  whether  the 
conditions  of  this  exemption  have  been 
satisfied,  except  that 

(1)  a  party  in  interest  with  respect  to 

a  Plan,  other  than  Harris  Trust,  shall  not 
be  subject  to  a  civil  penalty  under 
section  502(i)  of  the  Act  or  to  tbe  taxes 
imposed  by  section  4975(a)  and  (b)  of 
the  Ckxle,  if  such  records  are  not 
maintained  or  are  not  available  for 
examination,  as  required  by  paragraph 
(q):  and 

(2)  a  prohibited  transaction  shall  not 
be  deemed  to  have  occiured  if,  due  to 
circumstances  beyond  Harris  Trust's 
control,  such  records  are  lost  or 
destroyed  prior  to  the  end  of  the  six  year 
period: 

(q)  Notwithstanding  any  provisions  of 
subsections  (a)(2)  and  (b)  of  section  504 
of  the  Act,  Harris  Trust  makes  the 
records  referred  to  in  paragraph  (p) 
unconditionally  available  during  normal 
business  hours  at  their  customary 
location  to  the  following  persons  or  a 
duly  authorized  representative  thereof: 
(A)  the  Department  or  the  Internal 
Revenue  Service:  (B)  any  fiduciary  of  a 
Client  Plan  with  the  authority  to  acquire 
or  dispose  of  shares  of  the  Funds  owned 
by  the  Client  Plan:  and  (C)  any 
participant  or  beneficiary  of  a  CUent 
Plan.  However,  none  of  the  persons 
described  in  (B)  or  (C)  are  authorized  to 
examine  the  trade  secrets  of  Harris 
Trust,  or  commercial  or  financial 
information  which  is  privileged  or 
confidential. 

Section  m — Definitiont. 

For  purposes  of  this  proposed 
exemption: 

(a)  The  term  "Harris  Trust"  means 
Harris  Trust  &  Savings  Bank  and  any 
affiliate  thereof,  as  "affiliate"  is  defined 
in  pa^raph  (b). 

(b)  The  term  "affiUate"  of  a  person 
includes: 

(1)  Any  person  directly  or  indirectly 
through  one  or  more  intermediaries, 
controlling,  controlled  by.  or  under 
common  control  with  the  person: 

(2)  Any  officer,  director,  employee, 
relative,  or  partner  in  any  such  person: 
and 

(3)  Any  corporation  or  partnership  of 
which  such  person  is  an  officer, 
director,  partner,  or  employee. 

(c)  The  term  "control"  means  the 
power  to  exercise  a  controlling 
influence  over  the  management  or 
policies  of  a  person  other  than  an 
individiial. 


(d)  The  term  "collective  investment 
fund"  or  "OF"  means  a  common  or 
collective  trust  fund  or  pooled 
investment  fund  maintained  by  Harris 
Trust. 

(e)  The  term  "Fund"  or  "Funds" 
means  any  diversified  open-end 
management  investment  company  or 
companies  registered  under  the  '40  Act 
for  which  Harris  Trust  serves  as  an 
investment  adviser  and  may  also 
provide  custodial  or  other  services 
approved  by  the  Ftmds. 

(f)  The  term  "net  asset  value"  per 
share  means  the  amount  which  is 
calculated  by  dividing  the  value  of  all 
securities  (determined  by  a  method  set 
forth  in  a  Fund's  prospectus  and 
statement  of  additional  information)  and 
other  assets  belonging  to  each  portfolio 
in  the  Fimd,  less  the  Uabilities 
chargeable  to  each  such  Fund  portfolio, 
by  the  number  of  outstanding  shares. 

(g)  The  term  "relative"  means  a 
"relative"  as  defined  in  section  3(15)  of 
the  Act  (or  a  "member  of  the  family"  as 
defined  in  section  4975(e)(6)  of  the 
Code),  or  a  brother,  a  sister,  or  a  spouse 
of  a  brother  or  a  sister. 

(h)  The  term  "Independent  Fiduciary" 
means  a  fiduciary  of  a  Plan  who  is 
imrelated  to,  and  independent  of,  Harris 
Trust.  For  purposes  of  this  proposed 
exemption,  a  Plan  fiduciary  will  not  be 
deemed  to  tw  unrelated  to,  and 
independent  of,  Harris  Trust  if 

(1)  such  fiduciary  directly  or 
indirectly  controls,  is  controlled  by,  or 
is  under  conmion  control  with  Harris 
Trust: 

(2)  such  fiduciary,  or  any  officer, 
director,  partner,  employee,  or  relative 
of  such  fiduciary  is  an  officer,  director, 
partner,  or  employee  of  Harris  Trust  (or 
is  a  relative  of  sudi  persons);  or 

(3)  Such  fiduciary  directly  or 
indirectly  receives  any  compensation  or 
other  consideration  from  Harris  Trust 
for  his  or  her  own  personal  account  in 
connection  with  any  transaction 
described  in  this  proposed  exemption. 
However,  with  respect  to  the  In-house 
Plans,  the  Independent  Fiduciary  may 
receive  compensation  &x>m  Harris  Trust 
in  connection  with  the  subject 
transactions,  provided  that  the  amount 
or  payment  of  such  compensation  is  not 
contingent  upon,  nor  in  any  way 
affected  by,  the  Independent  Fiduciary's 
ultimate  decision  regarding  the  Plans' 
participation  in  the  transactions. 

With  the  exception  of  the  In-house 
Plans,  if  an  officer,  director,  partner  or 
employee  of  Harris  Trust  (or  relative  of 
such  persons)  is  a  director  of  the  Plan 
fiduciary  and  abstains  from 
participation  in  (i)  the  choice  of  the 
Plan's  investment  adviser,  (ii)  the 
approval  of  any  purchase  or  sale 


between  the  Plan  and  the  Fimds.  and 
(iii)  the  approval  of  any  change  in  fees 
paid  by  the  Plan  in  connection  with  any 
of  the  subject  transactions,  then 
paramph  (g)(2)  shall  not  apply. 

(i)  The  term  "Secondary  Service" 
means  a  service  other  than  an 
investment  management,  investment 
advisory,  or  similar  service,  which  is 
provided  by  Harris  Trust  to  the  Funds, 
including,  but  not  limited  to,  custodial, 
accounting,  transfer  agent, 
administrative,  brokerage,  or  any  other 
service. 

(j)  The  term  "Termination  Form" 
means  the  form  supplied  to  the 
Independent  Fiduciary,  at  the  times 
specified  in  Section  II(k),  (1),  and  (m), 
which  expressly  provides  to  the 
Independent  Fiduciary  an  election  to 
terminate  at  will  the  authorization 
described  in  Section  11(g)  without 
penalty  to  the  Plan.  The  Independent 
Fiduciary  may  use  such  Termination 
Form  to  provide  %vritten  notice  of 
termination  to  Harris  Trust  and  instruct 
Harris  Trust  to  effect  the  termination  by 
selling  the  shares  of  a  Fund  held  by  the 
Plan  by  the  close  of  the  business  day 
following  the  date  of  receipt  by  Harris 
Trust  of  the  Termination  Form. 
However,  if.  due  to  drcimistances 
beyond  the  control  of  Harris  Trust,  the 
sale  cannot  be  executed  within  one 
business  day,  Harris  Trust  shall  have 
one  additional  business  day  to  complete 
such  sale. 

(k)  The  term  "security"  shall  have  the 
same  meaning  as  defined  in  section 
2(36)  of  the  '40  Act,  as  amended,  15 
use  B0a-2(36)  (1996). 

Effective  Date:  The  exemption  is 
efiiKtive,  as  of  March  21, 1997. 

For  a  more  complete  statement  of  the 
facts  and  representations  supporting  the 
Department's  decision  to  grant  this 
exemption,  refsr  to  the  notice  of 
proposed  exemption  published  on 
August  6, 1998  at  63  FR  42068. 

Written  Conuiients 

The  Department  received  one  written 
comment  with  respect  to  the  notice  of 
proposed  exemption  (the  Notice)  and  no 
requests  for  a  hearing.  The  written 
comment  was  submitted  by  the 
applicant  and  concerns  a  darification  to 
the  record. 

Harris  Trust  notes  that  the  Summary 
of  Facts  and  Representations  (the 
Summary)  for  the  Notice,  in  Paragraph 
6,  the  second  subparagraph  (see  page 
42073,  colimin  1)  inaccurately  states, 
"All  or  a  pro  rata  portion  of  the  assets 
of  a  CIF  are  transferred  in-kind  to  a 
Fund  in  exchange  for  shares  of  the  Fund 
distributed  to  the  Plans"  (emphasis 
added].  Harris  Trust  wishes  to  clarify 
that  the  shares  of  the  Fund  were 


actually  issued  by  the  Fund  directly  to 
the  Plans,  rather  than  to  the  CIF  and 
then,  in  tiun.  distributed  by  the  OF  to 
the  Plans. 

The  Department  notes  the  applicant's 
clarification  to  the  written  record,  as 
stated  in  the  Siunmary.  Accordingly,  the 
Department  has  determined  to  grant  the 
exemption  as  proposed. 
FOR  FURTHER  MFORMATION  CONTACT:  Ms. 
Karin  Weng  of  the  Department, 
telephone  (202)  219-8881.  (This  is  not 
a  toU-free  number.) 

John  B.  Vick,  DJDS.,  FJi.  Pension  Plan 
(the  Plan)  Located  in  Minneapolis,  MN 

(Prohibited  Transaction  Exemption  M-SO; 
Exemption  Application  Number  D-10578] 

Exemption 

The  restrictions  of  sections  406(a), 
406  (b)(1)  and  (b)(2)  of  the  Act  and  the 
sanctions  resulting  bom  the  application 
of  sectimi  4975  of  the  Code,  by  reason 
of  section  4975(c)(1)  (A)  through  (E)  of 
the  Code.  shaU  not  apply  to  the  cash 
sale  (the  Sale)  of  two  promissory  notes 
(the  Notes)  by  the  Plan  to  Dr.  John  B. 
Vick.  a  party  in  interest  and  disqualified 
person  with  respect  to  the  Plan, 
provided  the  following  conditions  are 
met: 

(a)  The  Sale  is  a  one-time  transaction 
for  cash; 

(b)  The  terms  and  conditions  of  the 
Sale  are  at  least  as  favorable  to  the  Plan 
as  those  obtaiiuble  in  an  arm's  length 
transaction  with  an  unrelated  party; 

(c)  The  Plan  receives  an  amount  equal 
to  the  fair  mariwt  value  of  the  Notes  as 
determined  by  a  qualified,  independent 
appraiser  as  of  the  date  of  Sale;  and 

(d)  The  Plan  is  not  required  to  pay 
any  commissions,  costs  or  other 
expenses  in  connection  with  the  Sale. 

For  a  more  complete  statement  of  the 
facts  and  representations  supporting  the 
Department's  decision  to  grant  this 
exemption,  please  refer  to  the  proposed 
exemption  published  on  August  31, 
1998  at  63  FR  462S3. 
FOR  FURTHER  MFORMATION  CONTACT:  Mr. 
James  Scott  Frazier,  telephone  (202) 
219-8881.  (This  is  not  a  toll-free 
number). 

General  Information 

The-attention  of  interested  persons  is 
directed  to  the  following: 

(1)  The  fact  that  a  transaction  is  the 
subject  of  an  exemption  imder  section 
408(a)  of  the  Act  and/or  section 
4975(c)(2)  of  the  Code  does  not  relieve 
a  fiduciary  or  other  party  in  interest  or 
disqualified  person  from  certain  other 
provisions  to  which  the  exemptions 
does  not  apply  and  the  general  fiduciary 
responsibility  provisions  of  section  404 
of  the  Act.  which  among  other  things 


require  a  fiduciary  to  discharge  his 
duties  respecting  the  plan  solely  in  the 
interest  of  the  participants  and 
beneficiaries  of  the  plan  and  in  a 
prudent  fashion  in  accordance  with 
section  404(a)(1)(B)  of  the  Act;  nor  does 
it  affect  the  requirement  of  section 
401(a)  of  the  Code  that  the  plan  must 
operate  for  the  exclusive  boiefit  of  the 
employees  of  the  employer  maintaining 
the  plan  and  their  beneficiaries: 

(2)  These  exemptions  are 
supplemental  to  and  not  in  derogation 
of.  any  other  provisions  of  the  Act  and/ 
or  the  Code,  including  statutory  or 
administrative  exemptions  and 
transactional  rules.  Furthermore,  the 
fact  that  a  transaction  is  subject  to  an 
administrative  or  statutory  exnnption  is 
not  dispositive  of  whether  the 
transaction  is  in  fact  a  prohibited 
transaction:  and 

(3)  The  availability  of  these 
exemptions  is  subject  to  the  express 
condition  that  the  material  facts  and 
representations  contained  in  each 
application  accurately  describes  all 
material  terms  of  the  transaction  which 
is  the  subject  of  the  exemption. 

Signed  at  Washington.  D.C,  this  15th  day 
of  October  1998. 

hran  StraaiaW, 

Director  of  Exemption  Detenninations, 
Pension  and  Welfare  Benefiu  Administration. 
U.S.  Department  ofLal>or. 
(FR  Doc  98-28216  Filed  10-20-98:  8:45  ami 

■aian  coos  4sis-»-r 


DEPARTMENT  OF  LABOR 

PwMion  and  Welfara  Benefits 
Administration 

[AppNcadon  Number  0-1066^ 

Proposed  Amendment  to  ProhMlsd 
Transaction  ExsmpOon  97-1 1  (PIE  97- 
1 1)  for  ths  Rsoslpt  of  Csrtsin 
mvsstment  Sendees  by  mdhrlduals  for 
Whoss  Bsneflt  IndMdual  Rettrement 
Accounts  or  RsHrsmsnt  Plans  for  Ssif- 
Employed  IndMdusI  Have  Been 
EstaMlshsd  or  Mslntalnsd 

agency:  Pension  and  Welfare  Benefits 

Administration,  U.S.  Department  of 

Labor. 

action:  Notice  of  proposed  amendment 

to  PTE  97-11. 

°  SUMMARY:  This  document  contains  a 
notice  of  pendency  before  the 
Department  of  Labor  (the  Department)  of 
a  proposed  amendment  to  PTE  97-11. 
PTE  97-11  is  a  class  exemption  that 
permits  the  receipt  of  services  at 
reduced  or  no  cost  by  an  individual  for 
whose  benefit  an  individual  retirement 
account  (IRA)  or,  if  self-employed,  a 


Keogh  Plan,  is  established  or 
maintained,  or  by  members  of  his  or  her 
family,  from  a  broker-dealer,  provided 
that  the  conditions  of  the  exemption  are 
met.  The  proposed  amendment,  if 
adopted,  would  affect  individuals  with 
beneficial  interests  in  such  plans  who 
receive  such  services  as  well  as  the 
broker-dealers  who  provide  such 
services. 

DATES:  If  adopted,  the  proposed 
amendment  would  be  efCsctive  as  of 
January  1. 1998.  Written  comments  and 
requests  for  a  public  hearing  should  he 
received  by  the  Department  an  or  before 
December  7, 1998. 

ADDRESSES:  All  written  comments  and 
requests  for  a  public  hearing  (preferably 
three  copies)  diould  be  addrmsed  to  the 
U.S.  Department  of  Labor,  Office  of 
Exemption  Determinations,  Pension  and 
Welfare  Benefits  Administration,  Room 
N-5649.  200  Constitution  Ave,  NW, 
Washington.  DC  20210,  (Attention:  D- 
10554) 

FOR  FURTHER  STORMATION  CONTACT:  Ms. 
Allison  Padams  Lavigne,  Office  of 
Exemption  Determinations.  Pension  and 
Welfare  Benefits  Administration,  U.S. 
Department  of  Labor,  (202)  219-8971, 
(this  is  not  a  toll-free  number). 
SUPPIEMBITARY  STORMATION;  Notice  is 
hereby  given  of  the  pendency  before  the 
Department  of  a  proposed  amendment 
to  PTE  97-11  (62  FR  5855,  Frimiary  7. 
1997).  PTE  97-11  provides  reUef  fitim 
the  restrictions  of  sections  406(aMl)(D) 
and  406(b)  of  ERISA  and  the  sanctions 
res\ilting  from  the  appUcation  of 
sections  4975(a)  and  (b),  4975(c)(3)  and 
408(e)(2)  of  the  Internal  Revenue  Code 
of  1986  (the  Code)  by  reason  of  section 
4975(c)(1)(D),  (E)  and  (F)  of  the  Code.' 
The  amendment  to  PTE  97-1 1  was 
requested  in  an  exemption  application 
dated  December  23, 1997  filed  on  behalf 
of  the  Securities  Industry  Association 
(SIA).  The  SIA  is  a  securities  industry 
trade  association  representing  the 
business  interests  of  more  than  700 
securities  firms  in  North  America  which 
collectively  account  for  ninety  peromt 
of  the  securities  firm  revenue  in  the 
United  States.  The  members  of  the  SIA 
are,  among  other  things,  engaged  in  the 
business  of  providing  brokerage  and 
investment  advisory  services  to  the 
public. 

The  application  was  filed  pureuant  to 
section  408(a)  of  ERISA  and  section 
4975(c)(2)  of  the  Code  and  in 
accordance  with  the  procedures  set 


■  Section  102  of  RaorguiizatioD  PUn  f4a  4  of  1978 
(43  FR  47713.  October  17.  1978)  (enetmlly 
tmufened  the  authority  of  the  Secretary  of  the 
TVeaiuiy  to  iacua  administietive  eieniption»  undv 
section  4975(cK2)  of  tite  Code  to  the  Secrrtary  of 
Ubor. 
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forth  in  29  CFR  2570.  subpart  B.  (55  FR 
32836),  August  10, 1990.) 

PTE  97-1 1  pennits  the  receipt  of 
services  at  reduced  or  no  cost  by  an 
individual  for  whose  benefit  an  IRA  or 
Keogh  Plan  is  established  or  maintained 
or  by  members  of  his  or  her  family,  from 
a  broker-dealer  registered  under  the 
Securities  Exchange  Act  of  1934 
pursuant  to  an  arrangement  in  which 
the  account  value  of.  or  the  fees 
incurred  for  services  provided  to,  the 
IRA  or  Keogh  Plan  is/are  taken  into 
account  for  purposes  of  determining 
eligibility  to  receive  such  services, 
provided  that  the  conditions  of  the 
exemption  are  met. 

The  SLA  has  requested  an  amendment 
to  PTE  97-11  which  would  expand  the 
term  "IRA"  as  detined  in  section  111(b) 
of  the  exemption  to  include  any  IRA 
(currently  existing  or  that  Congress  may 
create  in  the  future)  subject  to  the 
provisions  of  section  408(e)  and/or 
section  4975  of  the  Code.  The 
Department  has  decided  not  to  expand 
the  deRnition  of  IRA  to  include  any  IRA 
subject  to  the  provisions  of  section 
408(e)  or  section  4975  of  the  Code 
because  the  conditions  contained  in 
PTE  97-11  were  developed  based  upon 
the  specific  characteristics  of  the  IRAs 
and  Keogh  Plans  described  in  section 
in(b)  and  (c).  respectively.  The 
Department  does  not  beUeve  that  a 
sufficient  showing  has  been  made  that 
the  safeguards  contained  in  the 
exemption  would  adequately  address 
the  concerns  that  the  Department  may 
have  with  regard  to  an  unidentified 
class  of  IRAs. 

In  the  alternative,  the  SLA  requests 
that  the  Department  expand  the 
definition  of  the  term  IRA  to  include 
Roth  IRAs  and  Education  IRAs.  Section 
ni(b)  of  PTE  97-11  defines  the  term  IRA 
as  an  "individual  retirement  account" 
described  in  section  408(a)  of  the  Code. 
The  definition  further  states  that,  for 
purposes  of  this  exemption,  the  term 
IRA  shall  not  include  an  IRA  which  is 
an  employee  benefit  plan  covered  by 
Title  I  of  ERISA,  except  for  a  Simplified 
Employee  Pension  (SEP)  described  in 
section  408(k)  of  the  Code  or  a  Simple 
Retirement  Account  described  in 
section  408(p)  of  the  Code  which 
provides  participants  with  the 
unrestricted  authority  to  transfier  their 
balances  to  IRAs  or  Simple  Retirement 
Accounts  sponsored  by  different 
financial  iiutitutions. 

Roth  IRAs  and  Education  IRAs  were 
created  as  part  of  the  Taxpayer  Relief 
Act  of  1997  (TRA)  (Pub.  L.  105-34.  title 
m.  Sec.  302(a).  August  5. 1997.  Ill  Stat 
788).  Section  302(a)  of  the  TRA 
amended  the  Code  by  adding  section 


408A  and  section  530  to  create  Roth 
IRAs  and  Education  IRAs,  respectively. 

Section  408A(a)  of  the  Code  provides 
that,  except  as  provided  in  this  section, 
a  Roth  IRA  shall  be  treated  for  purposes 
of  this  title  in  the  same  manner  as  an 
individual  retirement  plan.  Section 
408A(b)  of  the  Code  provides  that  for 
purposes  of  this  title,  the  term  "Roth 
IRA"  means  an  individual  retirement 
plan  (as  defined  in  section  7701(a)(37)) 
which  is  designated  at  the  time  of  the 
establishment  of  the  plan  as  a  Roth  IRA. 

In  Advisory  Opinion  9B-03A  (March 
6. 1998).  the  Department  stated  that  a 
Roth  IRA  which  satisfies  the  definition 
of  an  individual  retirement  plan 
contained  in  section  7701(a}(37)(A)3  of 
the  Code  is  an  "individual  retirement 
account"  described  in  section  408(a)  of 
the  Code  for  purposes  of  the  definition 
of  the  term  'iRA"  contained  in  section 
in(b)  of  PTE  97-11.  Therefore,  a  Roth 
IRA.  as  described  above,  which  is  not  an 
employee  benefit  plan  covered  by  Title 
I  of  ERISA  (except  for  certain  SEPs  and 
Simple  Retirement  Accounts  described 
in  section  408(k)  and  408(p)  of  the  Code, 
respectively)  would  be  covered  by  the 
relief  provided  in  PTE  97-11.  if  all 
conditions  therein  are  met.  Thus, 
section  ni(b)  of  PTE  97-11  does  not 
need  to  be  expanded  with  respect  to 
Roth  IRAs. 

Section  530(b)(1)  of  the  Code  provides 
in  part,  that  the  term  "education 
individual  retirement  account"  means  a 
trust  created  or  organized  in  the  United 
States  exclusively  for  the  purpose  of 
paying  the  qualified  higher  education 
expenses  of  the  designated  beneficiary 
of  the  trust  (and  designated  as  an 
education  individual  retirement  account 
at  the  time  created  or  organized). 
Section  530(b)(1)  further  provides:  but 
only  if  the  vrritten  governing  instrument 
creating  the  trust  meets  the  following 
requirements: 

(A)  Nocontribution  will  be  accepted— (i) 
unless  it  it  in  cash,  (ii)  after  the  date  on 
which  luch  tieneficiary  attains  age  18,  or  (iii) 
except  in  the  case  of  rollover  contributions, 
if  fuch  contributions  would  mult  in 
aggregate  contributions  for  the  taxable  year 
exceeding  SSOO;  (B)  the  trustee  is  a  bank  (as 
defined  in  section  408(n)  of  the  Code  or 
another  person  who  demonstrates  to  the 
satisfKtion  of  the  Secretary  thai  the  manner 
in  which  that  person  mil  administer  the  trust 
will  be  consistent  with  the  requirements  of 
this  section  or  who  has  so  demonstrated  trith 
respect  to  any  individual  retirement  plan;  (C) 
no  part  of  the  trust  assets  shall  not  be 
invested  in  life  insurance  contracts:  (D)  the 
assets  of  the  trust  shall  not  be  commingled 


'Swrtion  770l(aX37)  of  the  Cod*  dafloM  Um  tann 
"individual  ratiramant  pUn"  to  maan:  (A)  an 
individual  ratiramant  account  daacribad  in  taction 
40a(a)  of  tha  Coda,  and  (B)  an  individual  ratiramant 
annuity  daacribad  in  aaction  40a(b)  of  tha  Coda. 


with  other  property  except  in  a  common  trust 
fund  or  common  investment  fund;  and  (E) 
upon  the  death  of  the  designated  beneficiary, 
any  balance  to  the  credit  of  the  beneficiary 
shall  be  distributed  within  30  days  after  the 
date  of  death  to  the  estate  of  such  beneficiary. 

The  Education  IRA  is  subject  to 
disqualification  provisions  which  are 
similar  to  those  in  section  408(e)(2)  and 
(4)  of  the  Code  which  are  applicable  to 
IRAs  described  in  section  408(a)  of  the 
Code  (traditional  IRAs).^  In  addition,  as 
with  traditional  IRAs,  the  Education 
IRA  balance  can  be  transferred  to 
different  sponsoring  institutions.^ 
Further,  the  TRA  amended  the 
definition  of  "plans"  as  defined  in 
section  4975(e)(1)  of  the  Code  to  include 
an  educational  IRA  described  in  section 
530  of  the  Code.  Baaed  on  the  SLA's 
representations,  it  appears  that 
Education  IRAs  share  many  of  the  same 
characteristics  as  those  IRAs  covered  by 
the  exemption.  Thus,  the  Department 
sees  merit  in  the  SLA's  request  and, 
accordingly,  has  modified  the  definition 
of  IRA  in  section  111(b)  of  PTE  97-1 1  to 
include  Education  IRAs.  The 
Department  notes  that  all  of  the 
conditions  of  PTE  97-11  must  be 
satisfied  with  respect  to  Education  IRAs, 
as  with  all  other  IRAs  and  Keogh  Plans 
covered  by  the  exemption. 

Notice  to  Intemted  Penona 

Because  many  participants  in  IRAs 
and  Keogh  Plans  and  broker-dealers 
could  conceivably  be  considered 
interested  persons,  the  only  practical 
form  of  notice  is  publication  in  the 
Federal  Register. 

General  Infignnation 

The  attention  of  interested  persons  is 
directed  to  the  following: 

(1)  Before  an  exemption  may  be 
granted  under  section  408(a)  of  ERISA 
and  section  4975(c)(2)  of  the  Code,  the 
Department  must  find  that  the 
exemption  is  administratively  feasible, 
in  the  interests  of  the  IRAs  and  Keogh 
Plans  and  their  participants  and 
beneficiaries  and  protective  of  the  rights 
of  the  participants  and  beneficiaries  of 
such  plans. 

(2)  The  proposed  amendment  if 
granted,  will  be  supplemental  to,  and 
not  in  derogation  of,  any  other 
provisions  of  ERISA  and  the  Code 
including  statutory  or  administrative 
exemptions  and  transitional  rules. 
Furthermore,  the  fact  that  a  transaction 
is  subject  to  an  administrative 
exemption  is  not  dispositive  of  whether 
the  transaction  is  in  fact  a  prohibited 
transaction. 


(3)  If  granted,  the  proposed 
amendment  will  be  applicable  to  a 
transaction  only  if  the  conditions 
specified  in  the  class  exemption  are 
met. 

Written  Conunento  and  Hearing 
Request 

All  interested  persons  are  invited  to 
submit  wrritten  comments  or  requests  for 
a  public  hearing  on  the  proposed 
amendment  to  the  address  and  within 
the  time  period  set  forth  above.  All 
comments  will  be  made  a  part  of  the 
record.  Comments  and  requests  for  a 
hearing  should  state  the  reasons  for  the 
writer's  interest  in  the  proposed 
amendment.  Comments  received  will  be 
available  for  public  inspection  with  the 
referenced  application  at  the  above 
address. 

Proposed  Amendment 

Under  section  408(a)  of  ERISA  and 
section  4975(c)(2)  of  the  Code  and  in 
accordance  with  the  procedures  set 
forth  in  29  CFR  Part  2570.  Subpart  B  (55 
FR  32836.  August  10, 1990),  the 
Department  proposes  to  amend  PTE  97- 
11  as  set  forth  below: 

Section  in(b)  is  amended  to  read: 
"The  term  "IRA"  means  an  individual 
retirement  account  described  in  Code 
section  408(a)  or  an  education 
individual  retirement  accoimt  described 
in  section  530  of  the  Code.  For  purposes 
of  this  exemption,  the  term  IRA  shall 
not  include  an  IRA  which  is  an 
employee  benefit  plan  covered  by  Title 
I  of  ERISA,  except  for  a  Simplified 
Employee  Pension  (SEP)  described  in 
section  408(k)  of  the  Code  or  a  Simple 
Retirement  Accoimt  described  in 
section  408(p)  of  the  Code  which 
provides  participants  with  the 
unrestricted  authority  to  transfer  their 
balances  to  IRAs  or  Simple  Retirement 
Accoimts  sponsored  by  different 
financial  institutions." 

Signed  at  Washington.  DC  this  6th  day  of 
October  1998. 
Alan  D.  Lriwwltz. 

Deputy  Assistant  Secretary  for  Program 
Operations,  Pension  and  Welfare  Benefits 
Administration.  U.S.  Department  of  Labor. 
[FR  Doc.  9»-28213  Filed  10-20-98;  8:45  am) 
■ajJNQ  oooc  4aia-a»-» 


DEPARTMENT  OF  LABOR 

Pension  and  Welfara  Benefits 
Administration 

[Application  Numlien  0-10607] 

Proposed  Amendment  to  Protiibilsd 
TransactkMi  Exemption  93-33  (PTE  93- 
33)  for  the  Receipt  of  Certain  Services 
by  Individuals  for  Whose  Beneftt 
IndivMuai  Relirsment  Accounts  or 
ftottrsment  Plans  for  Self-Employed 
Individuals  Have  Been  Established  or 
Maintained 

agency:  Pension  and  Welfare  Benefits 

Administration.  U.S.  Department  of 

Laborer 

ACTION:  Notice  of  Proposed  Amendment 

to  PTE  93-33. 


>  Saa  aaction  S30(a)  of  tha  Coda. 
«Saa  (action  530(dMS)  of  tha  Coda. 


summary:  This  doctunent  contains  a 
notice  of  pendency  before  the 
Department  of  l^abor  of  a  proposed 
amendment  to  PTE  93-33.  PTE  93-33  is 
a  class  exemption  that  permits  the 
receipt  of  services  at  reduced  or  no  cost 
by  an  Individual  for  whose  benefit  an 
'individual  retirement  account  (IRA)  or. 
if  self-employed,  a  Keogh  Plan,  is 
established  or  maintained,  or  by 
members  of  his  or  her  family.  Erom  a 
bank,  provided  that  the  conditions  of 
the  exemption  are  met.  The  proposed 
amendment,  if  adopted,  would  affect 
individuals  with  beneficial  interests  in 
such  plans  who  receive  such  services  as 
well  as  the  banks  that  provide  the 
services. 

DATES:  If  adopted,  the  proposed 
amendment  would  be  effective  January 
1. 1998.  Written  comments  and  requests 
for  a  public  hearing  should  be  received 
by  the  Department  on  or  l>efore 
December  7, 1998. 

ADOnCSSES:  All  written  comments  and 
requests  for  a  public  bearing  (preferably 
three  copies)  should  be  addiressed  to  the 
U.S.  Department  of  Labor.  Office  of 
Exemption  Determinations.  Pension  and 
Welfare  BenefiU  Administration,  room 
N-5649.  200  Constitution  Ave.  NW. 
Washington.  DC  20210,  (Attn:  D-10567). 
FOR  FURTHER  MPORMATION  CONTACT:  Ms. 
Allison  Padams  Lavigne.  Office  of 
Exemption  Determinations,  Pension  and 
Welfare  Benefits  Administration,  U.  S. 
Department  of  Labor,  (202)  219-8971 
(this  is  not  a  toll-free  number). 
SUPPI.EMENTARY  INFORMATION:  Notice  is 
hereby  given  of  the  pendency  before  the 
Department  of  a  proposed  amendment 
to  PTE  93-33  (58  FR  31053.  May  28. 
1993.  as  amended.  59  FR  22686.  May  2, 
1994).  PTE  93-33  provides  relief  &t»m 
the  restrictions  of  sections  406(a)(1)(D) 
and  406(b)  of  the  Employee  Retirement 
Income  Security  Act  of  1974  (ERISA) 


and  the  sanctions  resulting  fitim  the 
application  of  sections  4975  (a)  and  (b). 
4975(c)(3)  and  408(e)(2)  of  the  Internal 
Revenue  Code  of  1986  (the  Code)  by 
reason  of  section  4975(c){l)P).  (E)  and 
(F)  of  the  Code.  ■  The  amendment 
proposed  herein  was  requested  in  an 
exemption  application  dated  January  26. 
1998.  filed  by  the  American  Bankers 
Association  (the  ABA).  The  ABA  is  the 
largest  banking  trade  association  in  the 
United  States  representii^  the  interests 
of  banlung  institutions.  Its  membership 
includes  community,  regional  and 
money  center  banks  and  holding 
companies,  savings  associations,  trust 
companies  and  savings  banks.  The 
application  was  filed  pursuant  to 
section  408(a)  of  ERISA  and  section 
4975(c)(2)  of  the  Code  and  in 
accordance  with  the  procedures  set 
forth  in  29  CFR  Part  2570,  subpart  B  (55 
FR  32836,  August  10, 1990). 

PTE  93-33,  as  amended,  permits  the 
receipt  of  services  at  reduced  or  no  cost 
by  an  individual  fat  whose  benefit  an 
IRA  or  Keogh  Plan  is  established  or 
maintained  or  by  members  of  his  or  her 
family,  from  a  bank  pursuant  to  an 
arrangement  in  which  the  account 
balance  in  the  IRA  or  Keogh  Plan  is 
taken  into  account  for  purposes  of 
determining  eligibility  to  receive  such 
services,  provided  the  conditions  of  the 
exemption  are  met. 

The  ABA  requests  an  amendment  to 
PTE  93-33  which  would  expand  the 
definition  of  the  term  "IRA"  as  defined 
in  section  in(b)  of  the  exemption  to 
include  any  plan  account  (currently 
existing  or  that  Congress  may  create  in 
the  future)  subject  to  the  provisions  of 
section  408(e)  and/or  section  4975  of  the 
Code.  The  I>epartment  has  decided  not 
to  expand  the  definition  of  the  term 
"IRA"  to  include  any  plan  account 
subject  to  the  provisions  of  section 
408(e)  and/or  section  4975  of  the  Code 
because  the  conditions  contained  in 
PTE  93-33.  as  amended,  wei-e 
developed  based  upon  the  specific 
characteristics  of  the  IRAs  and  Keogh 
Plans  described  in  section  111(b)  and  (c) 
respectively.  The  Department  does  not 
believe  that  a  sufficient  showing  has 
been  made  that  the  safeguards  contained 
in  the  exemption  would  adequately 
address  the  concerns  that  the 
Department  may  have  with  regard  to  an 
unidentified  class  of  new  accounts. 

In  the  alternative,  the  ABA  requests 
that  the  Department  expand  the 
definition  of  the  term  "IRA"  to  include 


<  Saction  102  of  Haotganiiation  PUn  No.  4  of 
1»78  C42  FR  47713.  October  17. 1978)  genarally 
tnnsfenad  the  authority  of  the  Seae«ary  of  the 
Treasury  to  isaue  adnuniftrative  exemptions  under 
section  4975(c)(2)  of  the  Code  to  the  Secretary  of 
Ubor.  — 


56234 


Federal  Ragigter/Vol.  63.  No.  203 / Wednesday.  October  21.  1998 /Notices 


the  following  new  investment  vehicles: 
Roth  IRAs,  education  IRAs.  Simple 
Retirement  Accounts  and  Medical 
Savings  Accounts.  Section  ni(b)  of  the 
exemption  defines  the  term  "IRA"  as  an 
individual  retirement  accoimt  described 
in  Code  section  408(a).  The  definition 
further  states  that,  for  purposes  of  this 
exemption,  the  term  "IRA"  shall  not 
include  an  IRA  which  is  an  employee 
benefit  plan  covered  by  Title  I  of  ERISA, 
except  for  a  Simplified  Employee 
Pension  (SEP)  described  in  section 
408(k)  of  the  Code  which  provides 
participants  with  the  unrestricted 
authority  to  transfer  their  SEP  balances 
to  IRAs  sponsored  by  diflierent  fin^inrial 
institutions. 

The  Taxpayer  Relief  Act  of  1997 
(TRA)  established  the  Roth  IRA  by 
adding  section  408A  to  the  Code  and  the 
education  IRA  by  adding  section  530  to 
the  Code.2  The  Small  Business  Job 
Protection  Act  of  1996  amended  section 
408  of  the  Code  to  create  the  Simple 
Retirement  Account  by  adding  section 
408(p)  to  the  Code.  3  The  Medical 
Savings  Account  was  established  by  the 
Health  Insurance  Portability  Act  of  1996 
by  adding  section  220  to  the  Code.* 

Section  408A(a)  of  the  Code  provides 
that,  except  as  provided  in  this  section, 
a  Roth  IRA  shall  be  treated  for  purposes 
of  this  title  in  the  same  manner  as  an 
individual  retirement  plan.  Section 
408 A(b)  of  the  Code  provides  that,  for 
purposes  of  this  title,  the  term  Roth  IRA 
means  an  individual  retirement  plan  (as 
defined  in  section  7701(a)(37))  which  is 
designated  at  the  time  of  the 
establishment  of  the  plan  as  a  Roth  IRA. 

In  Advisory  Opinion  98-03A  (March 
6. 1998),  the  Department  stated  that  a 
Roth  IRA  which  satisfies  the  definition 
of  an  individual  retirement  plan 
contained  in  section  7701{a)(37)(A)5  of 
the  Code  is  an  "individual  retirement 
account"  described  in  section  408(a)  of 
the  Code  for  purposes  of  the  definition 
of  the  term  "IRA"  contained  in  section 
in(b)  of  PTE  97-11  (62  FR  5855 
(February  7. 1997))*.  Therefore,  a  Roth 


'Taxpayer  Raliaf  Act  of  1997  (Pub.  L  105-34. 
title  m.  MC.  302(a)  and  *ec  213(a).  Auguat  21. 1997. 
111SUt788) 

>  Small  Busineaa  Job  Protection  Act  of  1996  (Pub. 
L.  10«-1B8.  title  I.  tec.  1421.  Auguat  20.  1996. 110 
SUI  1755) 

^Health  Inaurance  Portability  Act  of  1996  (Pub. 
L.  104-191.  title  m.  lec.  301(a).  Auguat  21. 1996. 
110  Sut  1936:  amended  Pub.  L.  105-34,  title  XVI. 
aac.  1602.  Auguat  5.  1997.  ill  Sut  788) 

»  Section  7701(a)(37)  of  the  Code  deHnea  the  lemi 
"individual  retirement  plan"  (o  mean:  (A)  an 
individual  retirement  account  deacribed  in  lection 
406(a)  of  the  Code,  and  (B)  an  individual  retirement 
annuity  deacribed  in  tection  408(b)  of  the  Code. 

•  PTE  97-1 1  permita  the  receipt  of  lervicea  at 
reduced  or  no  coat  by  an  individual  for  whoae 
benefit  an  RA  or.  if  lelf-employed.  a  Keogh  Plan, 
ia  eatabliabed  or  mainUinad  or  by  memben  of  hia 


IRA.  as  described  above,  which  is  not  an 
employee  benefit  plan  covered  by  Title 
I  of  ERISA  (except  for  certain  SEPs  and 
Simp'e  Retirement  Accoiwts  described 
in  section  408(k)  and  408(p)  of  the  Code, 
respectively)  would  be  covered  by  the 
relief  provided  in  PTE  97-11.  if  all 
condition?  therein  are  met.  In  this 
regard,  we  note  that  the  definition  of  the 
term  "IRA"  used  in  section  ni(b)  of  PTE 
93-33  is  identical  to  the  definition  of  an 
IRA  contained  in  section  111(b)  of  PTE 
97-11  (except  that  the  definition  of  the 
term  "IRA"  in  PTE  97-11  was  amended 
to  include  Simple  Retirement 
Accounts).  Accordingly,  since  the 
relevant  portion  of  the  definition  of  IRA 
under  PTE  97-11  is  identical  to  the 
language  contained  in  PTE  93-33.  the 
Department  is  of  the  view  that  a  Roth 
IRA  would  be  covered  by  the  relief 
provided  in  PTE  93-33.  if  all  the 
conditions  therein  are  met.  Thus,  there 
is  no  need  to  specifically  amend  PTE 
93-33  to  include  Roth  IRAs. 

Section  530(b)(1)  of  the  Code  provides 
in  part,  that  the  term  "education 
individual  retirement  account"  means  a 
trust  created  or  organized  in  the  United 
States  exclusively  for  the  purpose  of 
paying  the  qualified  higher  education 
expenses  of  the  designated  beneficiary 
of  the  trust  (and  designated  as  an 
education  individual  retirement  account 
at  the  time  created  or  organized). 
Section  530(b)(1)  further  provides:  but 
only  if  the  written  governing  instrument 
creating  the  trust  meets  the  following 
reouirements: 

(A)  no  contribution  will  be  accepted — 
(i)  imless  it  is  in  cash,  (ii)  after  the  date 
on  which  such  beneficiary  attains  age 
18.  or  (iii)  except  in  the  case  of  rollover 
contributions,  if  such  contributions 
would  result  in  aggregate  contributions 
for  the  taxable  year  exceeding  $500;  (B) 
the  trustee  is  a  bank  (as  defined  in 
section  408(n)  of  the  Code  or  another 
person  who  demonstrates  to  the 
satisfaction  of  the  Secretary  that  the 
manner  in  which  that  person  will 
administer  the  trust  will  be  consistent 


or  her  family,  from  a  broker-dealer  registered  under 
the  Securities  Exchange  Act  of  1934  pursuant  to  an 
arrangement  in  which  the  account  value  of.  or  the 
fees  incurred  for  services  provided  to.  the  IRA  or 
Keogh  Plan  is  taken  into  account  for  purpoaea  of 
determining  eligibility  to  receive  such  services, 
provided  that  the  conditions  of  the  exemption  are 
met.  The  term  "WA"  is  defmed  in  section  Ill(b)  of 
PTE  97-11  as  an  individual  retirement  account 
described  in  section  408(a)  of  the  Code.  For 
purposes  of  this  exemption,  the  term  IRA  shall  not 
include  an  IRA  which  is  an  employee  benefll  plan 
covered  by  Title  I  of  ERISA  except  for  a  Simplified 
Employee  Pension  (SEP)  deacribed  in  section  408(k) 
of  the  Code  or  a  Simple  Retirement  Account 
described  in  section  40e(p)  of  the  Code  which 
provides  the  participants  with  the  unrestricted 
authority  to  transfer  their  balances  to  IRAs  or 
Simple  Retirement  Accounts  sponsored  by  different 
financial  inatitutiona. 


with  the  requirements  of  this  section  or 
who  has  so  demonstrated  with  respect 
to  any  individual  retirement  plan;  (C)  no 
part  of  the  trust  assets  shall  be  invested 
in  fife  insurance  contracts;  (D)  the  assets 
of  the  trust  shall  not  be  commingled 
with  other  property  except  in  a  common 
trust  fund  or  common  investment  fund; 
and  (E)  upon  the  death  of  the  designated 
beneficiary,  any  balance  to  the  credit  of 
the  beneficiary  shall  be  distributed 
within  30  days  after  the  date  of  death  to 
the  estate  of  such  beneficiary. 

The  Education  IRA  is  siib)ect  to 
disqualification  provisions  which  are 
similar  to  those  in  section  408(e)(2)  and 
(4)  of  the  Code  that  are  applicable  to 
IRAs  described  in  section  408(a)  of  the 
Code.^  In  addition,  as  with  section 
408(a)  IRAs.  the  Education  IRA  balance 
can  be  transferred  to  difiiarent 
sponsoring  institutions."  Further,  the 
TRA  amended  the  definition  of  plans  as 
defined  in  section  4975(e)(1)  of  the  Code 
to  include  an  educational  IRA  described 
in  section  530  of  the  Code.  Based  on  the 
ABA'S  representations,  it  appwars  that 
Education  IRAs  share  many  of  the  same 
characteristics  as  those  IRAs  covered  by 
the  exemption.  Thus,  the  Department 
sees  merit  in  the  ABA's  request,  and, 
accordingly,  has  modified  the  definition 
of  IRA  in  section  in(b)  of  PTE  93-33  to 
include  Education  IRAs. 

Simple  Retirement  Accoimts  are 
defined  in  section  408(p)  of  the  Code  as 
an  individual  retirement  plan  (as 
defined  in  section  7701(a)(37)) — (A) 
with  respect  to  which  the  requirements 
of  paragraphs  (3),  (4)  and  (5)  are  met; 
and  (B)  with  respect  to  which  the  only 
contributions  allowed  are  contributions 
under  a  qualified  salary  reduction 
arrangement.  Simple  Retirement 
Accounts  are  funded  by  employee 
contributions  and  matching  employer 
contributions.'  Section  408(p)(7)  of  the 
Code  provides  that  participants  of 
Simple  Retirement  Accotmts  have  the 
unrestricted  authority  to  transfer  their 
account  balances  without  cost  or 
penalty  to  Simple  Retirement  Accounts 
sponsored  by  different  financial 
institutions.  In  its  application,  the  ABA 
noted  that  the  Department  modified  the 
definition  of  the  term  "IRA"  under  PTE 
97-11  to  include  Simple  Retirement 
Accounts.  The  Department  agrees  with 
the  ABA  and  has  modified  section  in(b) 
under  the  proposed  amendment  to 
include  Simple  Retirement  Accoimts. 

Finally,  the  ABA  represents  that  a 
Medical  Savings  Account  is  a  tax- 
exempt  trust  or  custodial  account 
established  to  pay  medical  expenses. 
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^  See  aection  530(e)  of  the  Code. 
■See  section  S30(d)(5)  of  the  Code. 
*Sae  aection  40a(p)(2)(A)  of  the  Code. 


The  ABA  exemption  application 
included  a  copy  of  IRS  Notice  96-53. 
1996-51  I.R.B.'S.  (December  6. 1996) 
(the  Notice)  which  describes  the 
Medical  Savings  Accounts.  Although 
the  Notice  states  that  a  number  of  the 
rules  that  apply  to  Medical  Savings 
Account  also  apply  to  IRAs.  the  Notice 
also  states  that  Medical  Savings 
Accounts  differ  from  IRAs  in  important 
respects.  In  this  regard,  neither  the  ABA 
application  nor  the  Notice  discuss  these 
differences.  In  addition,  the  Department 
does  not  believe  that  a  sufficient 
showing  has  been  made  that  the 
safeguards  and  conditions  currently 
contained  in  PTE  93-33  are  relevant  in 
the  context  of  Medical  Savings 
Accounts.  Consequently,  the 
Department  has  determined  not  to 
propose  the  requested  reUef  for  Medical 
Savings  Accoimts. 

Notice  to  Interested  Persons 

Because  many  participants  in  IRAs 
and  Keogh  Flans  and  banks  could 
conceivably  be  considered  interested 
persons,  the  only  practical  form  of 
notice  is  publication  in  the  Federal 
Register. 

General  Information 

The  attention  of  interested  persons  is 
directed  to  the  following: 

(1)  Before  an  exemption  may  be 
granted  under  section  408(a)  of  ERISA 
and  section  4975(c)(2)  of  the  Code,  the 
Department  must  find  that  the 
exemption  is  administratively  feasible, 
in  the  interests  of  the  IRAs  and  Keogh 
Plans  and  their  participants  and 
beneficiaries  and  protective  of  the  rights 
of  the  participants  and  Ijeneficiaries  of 
such  plans. 

(2)  The  proposed  amendment  if 
granted,  will  be  supplemental  to.  and 
not  in  derogation  of,  any  other 
provisions  of  ERISA  and  the  Code 
including  statutory  or  administrative 
exemptions  and  transitional  rules. 
Furthermore,  the  fact  that  a  transaction 
is  subject  to  an  administrative 
exemption  is  not  dispositive  of  whether 
the  transaction  is  in  fact  a  prohibited 
transaction. 

(3)  If  granted,  the  proposed 
amendment  will  be  applicable  to  a 
transaction  only  if  the  conditions 
specified  in  the  class  exemption  are 
met. 

Written  Comments  and  Hearing 
Request 

All  interested  persons  are  invited  to 
submit  written  comments  or  requests  for 
a  public  hearing  on  the  proposed 
amendment  to  the  address  and  v«thin 
the  time  period  set  forth  above.  All 
comments  will  be  made  a  part  of  the 


record.  Comments  and  requests  for  a 
hearing  should  state  the  reasons  for  the 
writer's  interest  in  the  proposed 
amendment.  Comments  received  will  be 
available  for  public  inspection  with  the 
referenced  application  at  the  above 
address. 
Proposed  Amendment 

Under  section  408(a)  of  ERISA  and 
section  4975(c)(2)  of  the  Code  and  in 
accordance  with  the  procedures  set 
forth  in  29  CFR  Part  2570,  Subpart  B  (55 
FR  32836,  August  10, 1990).  the 
Department  proposes  to  amend  PTE  93- 
33  as  set  forth  below: 

Section  in(b)  is  amended  to  read: 
"The  term  IRA  means  an  individual 
retirement  account  described  in  Code 
section  408(a)  or  an  education 
individual  retirement  accoimt  described 
in  section  530  of  the  Code.  For  purposes 
of  this  exemption,  the  term  "IRA"  shall 
not  include  an  IRA  which  is  an 
employee  benefit  plan  covered  by  Title 
I  of  ERISA,  except  for  a  Simplified 
Employee  Pension  (SEP)  described  in 
section  408(k)  of  the  Code  or  a  Simple 
Retirement  Accoimt  described  in 
section  408(p)  of  the  Code  which 
provides  participants  with  the 
unrestricted  authority  to  transfer  their 
balances  to  IRAs  or  Simple  Retirement 
Accounts  sponsored  by  different 
financial  institutions." 

Signed  at  Washington,  DC  this  6lh  day  of 
October.  1998. 
Alan  D.  Lebowitz, 

Deputy  Assistant  Secretary  for  Program 
Operations.  Pension  and  Welfare  Benefits 
Administration,  U.S.  Department  of  Labor. 
(FR  Doc.  98-28214  Filed  10-20-98;  8:45  am] 
WLUNO  COOC  4S10-»-r 


NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  THE  HUMANITIES 

National  EndowiiMnt  for  th«  Arts 

Combined  Arts  Advisory  Panel 

Pursuant  to  Section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-463),  as  amended,  notice  is  hereby 
given  that  a  meeting  of  the  Combined 
Arts  Advisory  Panel,  Opera  Section 
(Education  &  Access  category)  to  the 
National  Council  on  the  Arts  will  be 
held  on  November  16-17, 1998.  The 
panel  will  meet  from  9:00  a.m.  to  6:00 
p.m.  on  November  16th  and  from  9:00 
a.m.  to  3:30  p.m.  on  November  17th  in 
Room  730  at  the  Nancy  Hanks  Center, 
1100  Pennsylvania  Avenue,  NW, 
Washington.  IX:  20506.  A  portion  of  this 
meeting,  from  1:00  p.m.  to  2:30  p.m.  on 
November  17th.  vrill  be  open  to  the 
public  for  a  policy  discussion  on  field 


issues  and  needs.  Leadership  Initiatives. 
Millennium  projects,  and  guidelines. 

The  reniaining  portions  of  this 
meeting,  from  9:00  a.m.  to  6:00  p.m.  on 
November  16th  and  from  9:00  a.m.  to 
1:00  p.m.  and  2:30  p.m.  to  3:30  p.m.  on 
November  17th.  are  for  the  purpose  of 
Panel  review,  discussion,  evaluation, 
and  recommendation  on  applications 
for  financial  assistance  under  the 
National  Foundation  on  the  Arts  and  the 
Humanities  Act  of  1965.  as  amended, 
including  information  given  in 
confidence  to  the  agency  by  grant 
apphcants.  In  accordance  with  the 
determination  of  the  Chairman  of  May 
14. 1998,  these  sessions  will  be  closed 
to  the  public  pursuant  to  subsection 
(c)(4),  (6)  and  (9)(B)  of  section  552b  of 
Title  5,  United  States  Code. 

Any  person  may  olwerve  meetings,  or 
portions  thereof,  of  advisory  panels 
which  are  open  to  the  public,  and,  if 
time  allows,  may  be  permitted  to 
participate  in  the  panel's  discussions  at 
the  discretion  of  the  panel  chairman  and 
with  the  approval  of  the  full-time 
Federal  employee  in  attendance. 

If  you  need  special  accommodations 
due  to  a  disability,  please  contact  the 
Office  of  AccessAbibty,  National 
Endowment  for  the  Arts.  1100 
Pennsylvania  Avenue,  NW.  Washington. 
DC  20506.  202/682-5532.  TDY-TDD 
202/682-5496,  at  least  seven  (7)  days 
prior  to  the  meeting. 

Further  information  with  reference  to 
this  meeting  can  be  obtained  from  Ms. 
Kathy  Plowitz-Worden.  Office  of 
Guidelines  &  Panel  Operations,  National 
Endowment  for  the  Arts,  Washington,  — 
DC  20506,  or  call  202/682-5691. 
Dated:  October  14. 1998. 
.    Kathy  Plowritz-Worda, 

Panel  Coordinator.  Panel  Operations. 
National  Endowment  for  the  Arts. 
[FR  Doc.  98-28160  Filed  10-20-98;  845  am) 
HLUNO  COOC  7SS7-41-M 


NATIONAL  GAMBUNQ  IMPACT  STUDY 
COMMISSION 

Notics  Of  Public  Masting 

Dote:  Monday.  October  26. 1998. 130  p.m. 
to  4:30  p.m.  (GST). 

Address:  The  meeting  site  will  be:  The 
Admiral's  Qub.  Terminal  HI.  Level  2. 
Chicago  CHare  International  Airport, 
Chicago.  IL  60666. 

Status:  The  meeting  will  be  open  to  the 
public.  However,  seating  will  be  limited. 
Members  of  the  public  wishing  to  anend 
should  contact  Doug  Seay.  Research  Director, 
at  (202)  523-8217  to  make  arrangements  for 
attendance. 

Summary:  At  the  meeting  of  the  Research 
Subconunittee  of  the  National  (Gambling 
Impact  Study  Conunission.  established  under 
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Public  Law  104-169.  dated  August  3. 1996. 
the  members  of  the  Subcommittee  will 
discuss  issues  related  to  its  research  agenda, 
including  the  casino  questionnaire. 

Contact  Persons:  For  hirther  information 
on  the  agenda,  meeting  location  or  other 
matters  contact  Doug  Seay  at  (202)  523-8217 
or  write  to  800  North  Capitol  St..  N.W..  Suite 
450.  Washington.  D.C.  20002. 

Supplementary  Information:  Written 
comments  can  be  sent  to  the  Commission  at 
any  time  at  800  North  Capitol  St..  N.W..  Suite 
450.  Washington.  DC.  20002.  Visit  the 
Commission's  Website  at  www.ngisc.gov. 
Tim  BidwiU. 

Special  Assistant  to  the  Chairman. 
IFR  Doc.  98-28259  Filed  10-20-98:  8:45  am) 
M.UNQ  COOf  «U-KT-# 


NATIONAL  SCIENCE  FOUNDATION 

Nolle*  of  Pormlt  Applications  Rocolvod 
Undor  tho  Antarctic  Conaarvatlon  Act 
of  1978(P.L0S-541) 

AGENCY:  National  Science  Foundation. 
ACTION:  Notice  of  permit  applications 
received  under  the  Antarctic 
Conservation  Act  of  1978.  P.L.  95-541. 

summary:  The  National  Science 
Foundation  (NSF)  is  required  to  publish 
notice  of  permit  applications  received  to 
conduct  activities  regulated  under  the 
Antarctic  Conservation  Act  of  1978. 
NSF  has  published  regulations  under 
the  Antarctic  Conservation  Act  at  Title 
45  Fait  670  of  the  Code  of  Federal 
Regulations.  This  is  the  required  notice 
of  permit  applications  received. 
DATES:  Interested  parties  are  invited  to 
submit  written  data,  comments,  or 
views  with  respect  to  these  permit 
applications  by  November  18.  1998. 
Permit  applications  may  be  inspected  by 
interested  parties  at  the  Permit  Office, 
address  below. 

ADDRESSES:  Comments  should  be 
addressed  to  Permit  Office.  Room  755. 
Office  of  Polar  Programs.  National 
Science  Foimdation.  4201  Wilson 
Boulevard.  Arlington.  Virginia  22230. 
FOR  FURTHER  INFORMATION  CONTACT: 
Nadene  G.  Kennedy  at  the  above 
address  or  (703)  306-1030. 
SUPPLEMENTAL  INFORMATION:  The 
National  Science  Foimdation.  as 
directed  by  the  Antarctic  Conservation 
Act  of  1978  (Pubhc  Law  95-541),  has 
developed  regulations  that  implement 
the  "Agreed  Measures  for  the 
Conservation  of  Antarctic  Faima  and 
Flora'  for  all  United  States  citizens.  The 
Agreed  Measures,  developed  by  the 
Antarctic  Treaty  Consultative  Parties, 
recommended  establishment  of  a  permit 
system  for  various  activities  in 
Antarctica  and  designation  of  certain 


animals  and  certain  geographic  areas  a 
requiring  special  protection.  The 
regulations  establish  such  a  permit 
system  to  designate  Specially  Protected 
Areas  and  Sites  of  Special  Scientific 
Interest. 

The  applications  received  are  as 
follows: 

Permit  Application  No.  99-013 

1.  Applicant:  jerry  L.  Mullins.  Mail 
Stop  521.  U.S.  Geological  Survey. 
Reston,  Virginia  20192. 

Activity  for  Which  Permit  is 
Requested:  Enter  Antarctic  Specially 
Protected  Areas.  The  applicant  proposes 
to  enter  Cape  Bird  (ASPA  #116).  Cape 
Royds  (ASPA  #121)  and  Cape  Crozier 
(ASPA  #124).  A  GPS  surveying  team 
from  the  U.S.  Geological  Survey  needs 
to  establish  geographical  coordinates 
and  elevations  for  pre-selected  photo- 
identifiable  points  to  meet  national 
mapping  accuracy  standards  for 
l:25,0O0-scale  image  maps  of  these  three 
sites. 

Location:  ASP  #116— Cape  Bird.  Ross 
Island.  ASPA  #121— Cape  Royds.  Ross 
Island,  and  ASPA  124 — Cape  Crozier, 
Ross  Island. 

Dates:  December  15, 1998-)anuary  31. 
2000. 

Nadene  G.  KeniMdy. 
Permit  Officer.  Office  of  Polar  Programs. 
[FR  Doc.  98-28185  Filed  10-20-98:  8:45  am] 
MUMQ  COOC  TSM-OI-M 


NUCLEAR  REGULATORY 
COMMISSION 

Documonts  Containing  flaporting  or 
Recordkeeping  Requiramonts:  Office 
of  Managanwnt  and  Budget  (0MB) 
Review 

AOENCY:  Nuclear  Regulatory 
Commission  (NRC). 

ACTION:  Notice  of  the  OMB  review  of 
information  collection  and  solicitation 
of  public  comment. 

SUMMARY:  The  NRC  has  recently 
submitted  to  OMB  for  review  the 
following  proposal  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35). 

1.  Type  of  submission,  new,  revision, 
or  extension:  Revision. 

2.  The  title  of  the  information 
collection:  Changes.  Tests  and 
Experiments,  and  Updating  of  Final 
Safety  Analysis  Reports  (10  CFR  Parts 
SO.  52  and  72). 

3.  The  form  number  if  applicable:  Not 
applicable. 

4.  How  often  the  collection  is 
required:  Information  is  required  to  be 


collected  when  changes,  tests  or 
experiments  are  made  by  the  licensee: 
reporting  of  these  changes  is  required 
either  on  an  annual  basis  (Part  72 
facilities  and  nonpower  reactors),  or 
every  two  years  (power  reactors). 
Updating  the  final  safety  analysis  report 
(FSAR  )  is  required  on  an  annual  basis 
for  independent  spent  fuel  storage 
installations  (ISFSIs).  with  up  to  two 
years  for  power  reactor  facilities  -^ 

(updating  not  required  for  nonpower 
reactors). 

5.  Who  will  be  required  or  asked  to 
report:  Reports  are  to  submitted  by 
licensees  of  production  or  utilization 
facilities  licensed  imder  10  CFR  Part  50 
and  by  licensees  and  certificate  holders 
for  ISFSIs  and  spent  fuel  storage  casks, 
piu^uant  to  10  CFR  Part  72. 

6.  An  estimate  of  the  annual  number 
of  responses:  Responses  are  required  on 
a  periodic  basis  from  licensees  or 
certificate  holders.  Summary  reports  of 
changes,  and  submittal  of  FSAR  update 
pages  are  required;  some  of  these 
submittals  are  required  on  an  aimual 
basis,  and  some  are  on  a  two  year  cycle. 
In  addition,  an  application  for 
amendment  of  a  cask  certificate  by  a 
certificate  holder  is  expected  to  be 
submitted  from  about  half  of  the  holders 
per  year.  The  amiual  number  of 
responses  thus  is  estimated  as  253 
reports. 

7.  The  estimated  number  of  annual 
respondents:  The  total  number  of 
respondents  under  Part  50  is  178  reactor 
licensees.  In  addition,  there  are  18 
respondents  subject  to  Part  72.  Since 
some  of  the  reporting  for  power  reactors 
is  on  a  two-year  cycle,  the  annual 
nimiber  of  respondents  is  estimated  as 
153  respondents. 

8.  An  estimate  of  the  total  number  of 
hours  needed  annually  to  complete  the 
requirement  or  request:  The  total 
niunber  of  hours  annually  is  estimated 
at  479.789  hours  (an  increase  of  66,099 
hours) — 133.160  hours  (an  increase  of 
4.380)  for  reporting:  293.560  hours  (an 
increase  of  8,650)  for  recordkeeping. 
This  total  estimate  also  includes  an 
annualized  one-time  burden  of  53,069 
hours  for  implementation  of  the 
revisions  to  the  rule  through  procedures 
and  training  of  personnel.  The  hours 
needed  depend  upon  the  number  and 
complexity  of  changes  that  a  licensee 
chooses  to  make.  The  hours  needed  for 
a  power  reactor  respondent  are 
estimated  to  be  significantly  greater  than 
those  for  a  spent  Kiel  storage  cask 
certificate  holder  or  ISFSI  Ucensee. 

9.  An  indication  of  whether  Section 
3507(d),  Public  Law  104-13  applies: 
Applicable. 

10.  Abstract:  The  NRC  is  proposing  to 
revise  requirements  pertaining  to 


changes,  tests,  and  experiments,  and  for 
updating  of  final  safety  analysis  reports. 
The  purpose  of  the  rulemakhig  is  to 
clarify  requirements  and  to  allow  more 
flexibility  for  certain  changes  that  a 
Ucensee  could  make  without  receiving 
prior  NRC  approval.  The  NRC  estimates 
that  these  rule  changes  will  have  only 
a  minor  impact  upon  the  existing 
reporting  and  recordkeeping 
requirements  in  these  sections  of  NRC 
regulations.  There  will  be  a  one-time 
burden  for  revision  of  procedures  and 
training. 

Submit,  by  November  20. 1998. 
comments  that  address  the  following 
questions: 

1.  Is  the  proposed  collection  of 
information  necessary  for  the  NRC  to 
properly  perform  its  functions?  Does  the 
information  have  practical  utility? 

2.  Is  the  burden  estimate  accurate? 

3.  Is  there  a  way  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected? 

4.  How  can  the  burden  of  the 
information  collection  be  minimized, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology? 

A  copy  of  the  submittal  may  be 
reviewed  bee  of  charge  at  the  NRC 
Public  Dociunent  Room.  2120  L  Street. 
NE  (lower  level).  Washington  DC.  The 
proposed  rule  indicated  in  the  "title  of 
the  information  collection"  is  or  has 
been  published  in  the  Federal  Register 
within  several  days  of  the  publication 
date  of  this  Federal  Registor  notice. 
Instructions  for  accessing  the  electronic 
OMB  clearance  package  for  the 
rulemaking  have  l)een  appended  to  the 
electronic  rulemaking.  Members  of  the 
public  may  access  the  electronic  OMB 
clearance  package  by  following  the 
directions  for  electronic  access  provided 
in  the  preamble  to  the  titled  rulemaking. 

Comments  and  questions  should  be 
directed  to  the  OMB  reviewer  by 
November  20. 1998:  Erik  Godwin,  Office 
of  Information  and  Regulatory  Affairs 
(3150-0011  and  3150-0132).  NEO&- 
10202.  Office  of  Management  and 
Budget.  Washington  DC  20503. 
Comments  can  also  be  submitted  by 
telephone  at  (202)  395-3084.  The  NRC 
Clearance  Officer  is  Brenda  Jo  Shelton. 
301-414-7233. 

Dated  at  Rockville,  Maryland,  this  8th  day 
October  of  1998. 

For  the  Nuclear  Regulatory  Commission. 
Branda  |o  Shelton. 

NRC  aearance  Officer,  Office  of  the  Chief 
Information  Officer. 

IFR  Doc.  98-28068  Filed  10-20-98: 8:45  ami 
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NUCLEAR  REGULATORY 
COMMISSION 

Consumer  Product  Licensing 
Requirements 

AGENCY:  Nuclear  Regulatory 

Commission. 

ACTION:  Notice 

SUMMARY:  This  notice  is  to  remind  all 
importers  and  distributors  of  consumer 
products  containing  radioactive  material 
regulated  by  the  Nuclear  Regulatory 
Conunission  (NRC)  of  NRC  Ucensing 
requirements  governing  the  distribution 
of  these  products  to  unlicensed  persons 
(persons  exempt  from  licensing). 
FOR  FURTHER  INFORMATION  CONTACT: 
Anthony  Kirkwood,  Mail  Stop  TWFN  8- 
F-5.  Division  of  Industrial  and  Medical 
Nuclear  Safety.  Office  of  Nuclear 
Material  Safety  and  Safeguards.  U.S. 
Nuclear  Regulatory  Commission. 
Washington.  D.C.  20555. 
SUPPLEMENTARY  MFORMATION:  Specific 
licensing  requirements  exist  if  you  are 
the  initial  importer  or  distributor  of  a 
constmier  product  containing  NRC 
regulated  byproduct  material,  such  as. 
watches  illuminated  by  tritium  paint  or 
gas  or  neutron-irradiated  gemstones.      — 
You  must  first  obtain  a  possession  and 
use  license  satisfying  the  general 
requirements  of  10  CFR  30.33  or 
Agreement  State  equivalent.  Therefore, 
you  must  apply  for  and  obtain  a  specific 
license  authorizing  possession  and  use 
of  byproduct  material  from  the  NRC 
regional  office  or  applicable  Agreement 
State,  whoever  has  jurisdiction  in  your 
State.  Clarifications  in  the  jurisdictional 
control  for  your  State  may  be  obtained 
by  contacting  the  NRC  conUct  identified 
earlier  in  this  notice.  The  information 
needed  to  apply  for  this  Hcense  may  be 
obtained  from  the  NRC  regional  office 
for  your  area  or  from  the  state 
government  as  applicable.  In  addition. 
in  order  to  initially  distribute  or  transfer 
consimier  products  containing 
byproduct  material  to  persons  exempt 
from  licensing,  you  must  also  apply  for 
and  obtain  an  exempt  distribution 
license  fit>m  NRC  satisfying  the 
requirements  of  10  CFR  32.  The  product 
information  to  be  submitted  for  a  NRC 
distribution  license  is  outlined  in 
NUREG-1556.  Vol.  8,  "Consolidated 
Guidance  about  Materials  Licenses: 
Program-Specific  Guidance  About 
Exempt  Distribution  Licenses."  dated 
September  1998.  and  may  be  obtained 
by  vmting  to  the  Superintendent  of 
Documents.  U.  S.  Government  Printing 
Office.  P.  O.  Box  37082.  Washington. 
D.C.  20402-9328.  Copies  are  also 
available  ftom  the  National  Technical 
Information  Service.  5285  Port  Royal 


Road.  Springfield,  Virginia  22161.  A 
copy  of  the  document  is  also  available 
for  inspection  and/or  copying  for  a  fee 
in  the  NRC  Public  Document  Room, 
2120  L  Street.  NW.  (Lower  Level). 
Washington.  D.C.  20555-0001. 

Importers  and  initial  distributors  of 
consumer  products  containing 
radioactive  material  regulated  by  NRC, 
such  as  watches  and  gemstones.  found 
without  the  proper  Ucensure,  are  subject 
to  enfon»ment  action  by  NRC  and  state 
regulatory  authorities.  NRC  enforcement 
action  may  include  imposition  of 
monetary  penalties,  referral  to  a  Federal 
District  Court  to  obtain  an  injunction 
and  seizure  of  the  radioactive  products, 
or  referral  to  the  Department  of  Justice 
for  potential  criminal  prosecution. 
Recently,  the  NRC  took  significant 
enforcement  action  against  two  watch 
importers  and  distributors  for  violations 
of  NRC  requuements  involving  the 
possession,  use,  and  initial  distribution 
of  watches  containing  NRC-licensed 
material  without  having  NRC  licenses 
authorizing  such  activities.  In  one 
action,  the  company  was  issued  a 
S26.400  civil  penalty. 

Dated  at  Rockville.  Maryland  this  9th  day 
of  October.  1998. 

For  the  Nuclear  Regulatory  Commission. 
Frederick  C  Coabs, 

Acting  Director,  Division  of  Industrial  and 
Medical  Nuclear  Safety.  Office  of  Nuclear 
Material  Safety  and  Safeguards. 
(FR  Doc.  98-28192  Filed  10-20-98:  8:45  am) 
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NUCLEAR  REGULATORY 
COMMISSION 

Announcement  of  Workshops  on  Draft 
Guidance  on  Radtological  Criteria  for 
License  Termination 

agency:  Nuclear  Regulatory 

Commission. 

action:  Announcement  of  workshop. 


SUMMARY:  This  notice  annoimces  the 
schedule  for  a  series  of  workshops  on 
the  draft  guidance,  the  website  address 
and  structure,  and  staff  plans  to  hold 
additional  technical  meetings  and 
telephone  conferences,  as  needed,  to 
discuss  emerging  issues  and  to  prepare 
for  the  workshops.  The  date.  time, 
location,  and  agendas  for  the  workshops 
and  meetings  will  be  announced  on  the 
NRC  web  site. 

Background 

On  )uly  8. 1998.  the  Commission 
approved  the  publication  of  the  draft 
guidance  for  the  final  rule  on 
Radiological  Criteria  for  License 
Termination  (License  Termination  Rule. 
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LTR)  (62  PR  39058)  for  a  two  year 
interim  use  period.  The  Commission 
also  directed  the  staff  to  maintain  a 
dialogue  with  the  public  through  the 
use  of  a  website  and  public  workshops. 
In  addition,  the  Nuclear  Regulatory 
Commission  (NRC)  staff  is  developing  a 
standard  review  plan  (SRP)  for  use  in 
reviewing  licensee  submittals  related  to 
the  LTR. 

Workshops  on  Guidance  for 
Radiological  Criteria  for  License 
Termination 

The  NRC  has  scheduled  six 
workshops  during  the  period  12/98  to 
10/99.  All  of  the  workshops  will  be  held 
at  NRC  Headquarters  in  the  auditorium 
of  the  Two  White  Flint  North  building. 
The  address  is  11545  Rockville  Pike. 
Rockville  MD.  20852.  The  dates  foe  the 
workshops  are  listed  below. 

Workshop  Dates:  December  1-2. 1998. 
January  21-22.  1999,  March  18-19, 
1999,  June  16-17.  1999.  August  18-19. 
1999,  October  20-21.  1999. 

The  ftnal  workshop  agendas  will 
depend  on  the  issues  that  emerge  as 
industry,  NRC.  and  other  stakeholders 
review,  and  gain  experience  using,  the 
draft  guidance.  However,  the  general 
topics  to  be  covered  are  dose  modeling, 
demonstrating  as  low  as  is  reasonably 
achievable  (ALARA),  6nal  status 
surveys,  and  restricted  use/alternate 
criteria.  Issues  of  concern  that  emerge 
from  industry  and  stakeholder  review 
and  use  of  the  guidance  will  be  posted 
and  discussed  on  the  web  site,  and 
during  any  additional  meetings  held 
between  the  workshops.  The  workshops 
will  be  focused  on  specific  technical  or 
policy  issues.  The  agendas  will  be 
posted  5-8  weeks  in  advance  of  the 
scheduled  date.  The  final  agenda  for  the 
first  workshop,  to  be  held  on  December 
1-2. 1998.  is  not  yet  finalized,  but  is 
expected  to  include  the  following 
topics: 

1.  Overview  of  the  process  to  solicit 
stakeholder  input  on  the  draft  guidance. 

2.  NRC  test  cases. 

3.  resuspension  factor  parameter  in 
the  building  occupancy  model, 

4.  measuremements  when  the 
compliance  levels  are  close  to 
background. 

5.  NRC's  approach  to  refining  the 
screening  model  for  alpha  emitting 
radionucUdes. 

6.  licensee  test  cases. 

The  address  for  the  web  site 
containing  the  technical  conference  on 
the  draft  guidance  for  the  License 
Termination  Rule  is  HTTP:// 
TECHCONF.LLNL.  GOV/INDEX.HTML 
The  site  contains  seven  major  functional 
areas.  Four  separate  areas  have  been 
created  for  discussion  on  the  major 


topics  in  Draft  Regulatory  Guide  DG- 
4006.  "Demonstrating  Compliance  With 
The  Radiological  Criteria  For 
Decommissioning."  The  four  areas  are: 
1)  dose  modeling,  2)  final  status  survey, 
3)  ALARA.  and  4)  restricted  use/ 
alternate  criteria.  Comments,  questions, 
and  case-specific  experiences  can  be 
posted  in  these  areas  by  any  interested 
party.  The  issues  raised  in  these 
discussion  areas  will  be  considered  as 
topics  for  workshops,  or  for  one  of  the 
periodic  meetings  or  telephone 
conferences.  The  web  site  will  also 
contain  an  area  where  NRC  will  post 
draft  agendas  for  meetings  and 
workshops  for  review  and  comment. 
The  final  agenda,  including  workshop 
and  meeting  dates,  times,  and  locations 
will  also  be  posted.  Finally,  the  site  will 
contain  a  Question  and  Answer  (Q&A) 
area  where  NRC  will  post  the  resolution 
to  issues  raised  during  workshops  and 
meetings.  During  a  public  meeting  held 
on  August  14. 1998,  the  Q&A  format 
was  suggested  by  the  Nuclear  Energy 
Institute  as  a  useful  format  for 
publishing  NRC's  resolution  of  issues. 

NRC  strongly  encourages  stakeholder 
participation  in  this  process  to  finalize 
RG-4006  and  develop  an  SRP  for  the 
license  termination  rule.  The  data  and 
information  generated  during  the  review 
and  implementation  of  the  diraft 
guidance,  as  well  as  the  results  of 
industry  research  and  test  cases,  will 
play  a  significant  role  in  the 
development  of  effective  final  gwdance 
documents. 

F0«  FURTHER  INFORMATION  CONTACT:  For 
more  information,  contact  Mr.  David  N. 
Fauver,  Sr.  Health  Physicist,  Low-Level 
Waste  and  Decommissioning  I*rojects 
Branch,  Division  of  Waste  Management. 
Office  of  Nuclear  Material  Safety  and 
Safeguards,  U.S.  Nuclear  Regulatory 
Commission.  Washington  DC,  20555- 
0001.  telephone  niunber  at  (301)  415- 
6625. 

Dated  at  Rockville,  Maryland,  this  14th  day 
of  October.  1998. 

For  the  Nuclear  Regulatory  Conunission. 
La%vreiia  Bell, 

Acting  Chief.  Low-Level  Waste  and 
Decommissioning  Projects  Branch,  Division 
of  Waste  Manag/ement,  Office  of  Nuclear 
Material  Safety  and  Safeguards. 
IFR  Doc.  9S-28191  Filed  10-20-98;  8:45  ami 
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NUCLEAR  REQULATOnV 
COMMISSION 

Biweekly  Notic*:  AppHcaUons  and 
Amendments  to  Facility  Operating 
Ucanaea  Involving  No  Significant 
Haiards  Conslderatlone 

Background 

I*ursuant  to  Public  Law  97-415,  the 
U.S.  Nuclear  Regulatory  Commission 
(the  Commission  or  NRC  staff)  is  ^ 
pubUshing  this  regular  biweekly  notice. 
Public  Law  97-415  revised  section  189 
of  the  Atomic  Energy  Act  of  1954,  as 
amended  (the  Act),  to  require  the 
Commission  to  publish  notice  of  any 
amendments  issued,  or  proposed  to  be 
issued,  under  a  new  provision  of  section 
189  of  the  Act.  This  provision  grants  the 
Commission  the  authority  to  issue  and 
make  immediately  effective  any 
amendment  to  an  operating  license 
upon  a  determination  by  the 
Commission  that  such  amendment 
involves  no  significant  hazards 
consideration,  notwithstanding  the 
pendency  before  the  Commission  of  a 
request  for  a  hearing  from  any  person. 

This  biweekly  notice  includes  all 
notices  of  amendments  issued,  or 
proposed  to  be  issued  from  September 
26,  1998.  through  October  8,  1998.  The 
last  biweekly  notice  was  published  on 
October  7,  1998  (63  FR  53943). 

Notice  of  Consideration  of  Issuance  of 
Amendments  to  Facility  Operating 
Licenses,  Proposed  No  Significant 
Hazards  Consideration  Determination, 
and  Opportunity  for  a  Hearing 

The  Commission  has  made  a 
proposed  determination  that  the 
following  amendment  requests  involve 
no  significant  hazards  consideration. 
Under  the  Commission's  regulations  in 
10  CFR  50.92,  this  means  that  operation 
of  the  facility  in  accordance  with  the 
proposed  amendment  would  not  (1) 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an 
accident  previously  evaluated;  or  (2) 
create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
accident  previously  evaluated;  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety.  The  basis  for  this 
proposed  determination  for  each 
amendment'  request  is  shown  below. 

The  Commission  is  seeking  public 
comments  on  this  proposed 
determination.  Any  comments  received 
within  30  days  after  the  date  of 
publication  of  this  notice  will  be 
considered  in  making  any  final 
determination. 

Normally,  the  Commission  will  not 
issue  the  amendment  until  the 
expiration  of  the  30-day  notice  period. 


However,  should  drcvimstances  change 
during  the  notice  period  such  that 
Guluie  to  act  in  a  timely  way  would 
result,  for  example,  in  derating  or 
shutdown  of  the  bdlity.  the 
Commission  may  issue  the  license 
amendment  before  the  expiration  of  the 
30-day  notice  period,  provided  that  its 
final  determination  is  that  the 
amendment  involves  no  significant 
hazards  consideration.  The  final 
determination  will  consider  all  public 
and  State  comments  received  before 
action  is  taken.  Should  the  Commission 
take  this  action,  it  will  publish  in  the 
Federal  Register  a  notice  of  issuance 
and  provide  for  opportunity  for  a 
hearing  after  issuance.  The  Commission 
expects  that  the  need  to  take  this  action 
will  occur  very  infi«iuently. 

Written  comments  may  be  submitted 
by  mail  to  the  Chief,  Rules  and 
Directives  Branch,  Division  of 
Administration  Services,  Office  of 
Administration,  U.S.  Nuclear  RegiUatory 
Commission,  Washington,  £)C  20555- 
0001,  and  should  dte  the  publication 
date  and  page  number  of  tnis  Federal 
Register  notice.  Written  comments  may 
also  be  delivered  to  Room  6D22.  Two 
White  Flint  North,  11545  Rockville 
Pike.  Rockville.  Maryland  from  7:30 
a.m.  to  4:15  p.m.  Federal  workdays. 
Copies  of  written  comments  received 
may  be  examined  at  the  NRC  Public 
Document  Room,  the  Gelman  Building, 
2120  L  Street,  NW.,  Washington,  DC. 
The  filing  of  requests  for  a  hearing  and 
petitions  for  leave  to  intervene  is 
discussed  below. 

By  November  20, 1998,  the  licensee 
may  file  a  request  for  a  hearing  with 
respect  to  issuance  of  the  amendment  to 
the  subject  Cacility  operating  license  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  request 
for  a  hearing  and  a  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and  a 
petition  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the 
Commission's  "Rules  of  Practice  for 
Domestic  Licensing  Proceedings"  in  10 
CFR  Part  2.  Interested  persons  should 
consult  a  current  copy  of  10  CFR  2.714 
which  is  available  at  the  Commission's 
Public  Docvunent  Room,  the  Gelman 
Bxiilding,  2120  L  Street,  NW., 
Washington.  DC  and  at  the  local  public 
dociunent  room  for  the  particular 
facility  involved.  If  a  request  for  a 
hearing  or  petition  for  leave  to  intervene 
is  filed  by  the  above  date,  the 
Commission  or  an  Atomic  Safety  and 
Licensing  Board,  designated  by  the 
Commission  or  by  the  Chairman  of  the 
Atomic  Safety  and  Licensing  Board 
Panel,  will  rule  on  the  request  and/or 


petition;  and  the  Secretary  or  the 
designated  Atomic  Safety  and  Licensing 
Board  will  issue  a  notice  of  a  hearing  or 

an  appropriate  order. . 

As  required  by  10  CFR  2.714.  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  The  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  a  party  to  the  proceeding:  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding:  and  (3)  the  possible 
effect  of  any  curder  ^lich  may  be 
entered  in  Uie  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  virishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  hais  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  a  petitioner  shall  file  a 
supplement  to  the  petition  to  intervene 
which  must  include  a  list  of  the 
contentions  which  are  sought  to  be 
litigated  in  the  matter.  Each  contention 
must  consist  of  a  specific  statement  of 
the  issue  of  law  or  fact  to  be  raised  or 
controverted.  In  addition,  the  petitioner 
shall  provide  a  brief  explanation  of  the 
bases  of  the  contention  and  a  concise 
statement  of  the  alleged  facts  or  expert 
opinion  which  support  the  contention 
and  on  which  the  petitioner  intends  to 
rely  in  proving  the  contention  at  the 
hearing.  The  petitioner  must  also 
provide  refnenoes  to  those  specific 
sources  and  documents  of  which  the 
petitioner  is  aware  and  on  which  the 
petitioner  intends  to  rely  to  establish 
those  bets  or  expert  opinion.  Petitioner 
must  provide  sufficient  information  to 
show  that  a  genuine  dispute  exists  with 
the  applicant  on  a  material  issue  of  law 
or  fact.  Contentions  shall  be  limited  to 
matters  within  the  scope  of  the 
amendment  under  consideration.  The 
contention  must  be  one  which,  if 
proven,  would  entitle  the  petitioner  to 
relief.  A  petitioner  who  fails  to  file  such 
a  supplonent  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 


Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the. 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

If  a  hearing  is  requested,  the 
Commission  will  make  a  final 
determination  on  the  issue  of  no 
significant  hazards  consideration.  The 
final  determination  will  serve  to  decide 
when  the  hearing  is  held. 

If  the  final  determination  is  that  the 
amendment  request  involves  no 
significant  hazards  consideration,  the 
Commission  may  issue  the  amendment 
and  make  it  immediately  effective, 
notwithstanding  the  request  for  a 
hearing.  Any  hearing  held  would  take 
place  after  issuance  of  the  amendment. 
If  the  final  determination  is  that  the 
amendm«it  request  involves  a 
significant  hazards  consideration,  any 
hearing  held  would  take  place  before 
the  issuance  of  any  amendment. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  CtHnmisaion. 
Washington,  IX:  20555-0001,  Attention: 
Rulemakings  and  Adjudications  Staff,  or 
may  be  delivered  to  the  Commission's 
Public  Document  Room,  the  Gelman 
Building.  2120  L  Street,  NW.. 
Washington  DC,  by  the  above  date.  A 
copy  of  the  petition  should  also  be  sent 
to  the  Office  of  the  General  Counsel. 
U.S.  Nuclear  Regulatory  Commission. 
Washington,  IX  20555-0001,  and  to  the 
attorney  for  the  Ucensee. 

Nontimely  filings  of  petitions  for 
leave  to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  a  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Conunission,  the  presiding  officer  or  the 
Atomic  Safety  and  Licensing  Board  that 
the  petition  and/or  request  should  be 
granted  based  upon  a  balancing  of 
factors  specified  in  10  CFR 
2.714(a)(l)(i)-(v)  and  2.714(d). 

For  furthw  details  with  respect  to  this 
action,  see  the  application  for 
amendment  whicn  is  available  for 
public  inspection  at  the  Commission's 
Public  Docimient  Room,  the  Gelman 
Building,  2120  L  Sto«et,  NW., 
Washington,  DC,  and  at  the  local  public 
document  room  for  the  particular 
fecility  involved. 


Carolina  Power  &■  Li^t  Company,  et  al.. 
Docket  No.  50-400.  Shearon  Harris 
Nuclear  Power  Plant.  Unit  1,  Wake  and 
Chatham  Counties.  North  Carolina 

Date  of  amendment  request: 
September  23, 1998. 
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Description  of  amendment  request: 
Carolina  Power  k  Light  (CP&L)  propoaes 
to  revise  the  Harris  Nuclear  Plant 
Technical  Specification  (TS)  3/4.6.1.3. 
"Containment  Air  Locks,"  to  clarify  the 
requirements  for  locking  an  air  lock 
door  shut.  CP&L  also  proposes  to  revise 
TS  3/4.6.1.3  to  be  consistent  with 
NOJREG  1431,  Revision  1,  "Standard 
Technical  Specifications.  Westinghouse 
Plants."  dated  April  1995. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  The  proposed  amendment  does  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an 
accident  previously  evaluated. 

Containment  Air  Locks  are  not  an 
accident  initiating  system  as  described 
in  the  Final  Safisty  Analysis  Report 
(FSAR).  The  proposed  change 
implements  guidance  for  Technical 
Specifications  associated  with  air  lock 
doors  consistent  with  NUREG-1431. 
Revision  1,  "Standard  Technical 
Specifications.  Westin^ouse  Plants." 
dated  April  1995.  Additionally, 
clarification  is  provided  to  permit 
locking  an  inoperable  air  lock  door  as 
raquired  by  Technical  Specifications 
(TS).  The  proposed  change  does  not 
afbct  anotber  Structure.  System,  or 
Component.  The  operation  and  design 
of  containment  air  locks  tvill  not  be 
affected  by  this  proposed  change.  The 
ability  of  containment  to  mitigate  an 
accident  will  not  be  affected  by  tbis 
change. 

Therefore,  the  proposed  change  does 
not  involve  a  significant  increase  in  the 
probability  or  consequences  of  an 
accident  previously  evaluated. 

2.  The  proposed  amendment  does  not 
create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
accident  previously  evaluated. 

Containment  Air  Locks  are  designed 
to  form  part  of  tbe  containment  pressure 
boundary.  The  proposed  change 
provides  for  administrative  controls  and 
operating  restrictions  for  air  lock  doors 
consistent  with  guidance  provided  by 
the  Commission.  Containment  Air  Locks 
are  not  an  accident  initiating  system  as 
described  in  the  Final  Safety  Analysis 
Report.  The  proposed  change  does  not 
affect  another  Structure,  System,  or 
Component.  The  operation  and  design 
of  containment  air  locks  will  not  be 
affected  by  tbis  proposed  change. 

Therefore,  the  proposed  change  does 
not  create  the  possibility  of  a  new  m 
different  kind  of  accident  from  any 
accident  previously  evaluated. 


3.  The  proposed  amendment  does  not 
involve  a  significant  reduction  in  the 
margin  of  safety. 

The  proposed  change  to  containment 
air  locks  does  not  affect  any  of  the 
parameters  that  relate  to  the  margin  of 
safety  as  described  in  the  Bases  of  the 
TS  or  the  FSAR.  Accordingly,  NRC 
Acceptance  Limits  are  not  affected  by 
thisdiange. 

Therefore,  the  proposed  change  does 
not  involve  a  significant  reduction  in 
the  marnin  of  s^isty. 

The  NRC  staff  has  reviewed  tbe 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Cameron  Village  Regional 
Library.  1930  Clark  Avenue,  Raleigh. 
North  Carolina  27605. 

Attorney  for  licensee:  William  D. 
Johnson.  Vice  President  and  Senior 
Counsel.  Carolina  Power  k  Ligbt 
Company.  Post  Office  Box  1551. 
Raleigh,  North  Carolina  27602. 

NRC  Project  Director:  Pao-Tsin  Kuo 
(Acting). 

Detroit  Edison  Company.  Docket  No. 
50-16,  Enrico  Fermi  Atomic  Power 
Plant.  Unit  1.  Monroe  County.  Wchigan 

Date  of  amendment  request:  July  17, 
1998  (Reference  NRC-^98-0044). 

Description  of  amendment  request: 
The  proposed  amendment  will  revise 
the  License  to  allow  the  licensee  to 
possess  special  nuclear  material  in  a 
quantity  totaling  no  more  than  15  grams 
of  uranium-235.  uranium-233.  or 
Plutonium,  or  any  combination  thereof 
and  with  plutonium  totaling  no  more 
than  2  curies. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration  using  the  standards  in  10 
CFR  50.92(c).  The  licensee's  analysis  is 
presented  below: 

(1)  Does  the  proposed  change 
significantly  increase  the  probability  or 
consequences  of  an  accident  previously 
evaluated? 

The  proposed  changes  do  not  involve 
a  significant  increase  in  the  probafadlity 
or  consequences  of  an  accident. 
Possessing  trace  amounts  of  special 
nuclear  material  cannot  affisct  the 
probability  of  the  analyzed  sodium  or 
liquid  waste  accidents.  The  ability  to 
possess  such  material  does  not  itself 
change  any  methods  of  handling  liquid 
waste  or  sodium.  Possession  of  special 


nuclear  material  could  potentially     . 
increase  the  consequences  of  an 
accident  if  it  was  in  use  or  in  the 
vicinity  if  an  accident  occurs.  However, 
the  increase  in  conseouences  would  not 
be  significant  due  to  tbe  limitations  on 
radioactivity  content  of  such  special 
nuclear  materiaL  Tbe  special  nuclear 
material  limit  is  below  that  requiring  an 
emergency  plan  or  imnrimiifn  dose 
evaluation  per  10  CFR  70.22(i).  Since 
the  quantity  is  below  that  requiring  an 
offeite  emergency  plan  or  evaluation, 
even  if  all  tbe  special  nuclear  material 
allowed  to  be  possessed  by  the  proposed 
amendment  were  released  during  a 
postulated  accident,  the  consequences 
would  not  be  significantly  increased.  If 
the  provision  allowing  for  possession  of 
more  than  15  grams  of  special  nuclear 
material  or  2  curies  of  plutonium  were 
to  be  used  in  tbe  future  due  to  identified 
plant  contamination,  the  requirements 
of  10  CFR  70.22(i)  would  need  to  be 
assessed  and  a  dose  evaluation 
performed  or  an  emergency  plan 
submitted  if  required  to  ensure  tbe 
analjrzed  accident  is  appropriately 
addressed  and  mitigated.  Any  such 
special  nuclear  material  would  be 
contained  in  tbe  remaining  plant 
contamination,  since  fuel  and  blanket 
material  were  shipped  offsite  during 
1973-1975.  Therefore,  this  amendment 
does  not  involve  a  significant  increase 
in  the  probability  or  consequences  of  an 
accident. 

(2)  Will  the  proposed  amendment 
create  the  possibility  of  a  new  or 
different  kind  of  accident  firom  any 
accident  previously  analyzed? 

The  proposed  changes  do  not  create 
the  possibiUty  of  a  new  or  different  type 
of  accident  from  any  previously 
evaluated.  AUoiving  possession  of  small 
amounts  of  special  nuclear  material 
does  not  change  methods  of  monitoring 
the  facility  or  operations  or  surveillance 
of  any  systems  at  Fermi  1.  The  amount 
requested  is  below  that  requiring 
criticality  monitorins  per  10  CFR  70.24. 
and  tbe  separation  of  tbe  special  nuclear 
material  will  not  be  permitted.  Thus, 
there  is  no  identifieo  physical 
mechanism  for  creating  an  accident 
based  on  the  existence  of  such  material 
in  the  quantities  specified.  If  the 
provision  allowing  for  possession  of 
more  than  15  grams  of  special  nuclear 
material  or  2  curies  of  plutonium  if  is 
identified  in  plant  contamination  in  the 
future  were  to  be  invoked,  applicable 
provisions  to  ensure  public  safety  per  10 
CFR  Part  70,  Part  73.  and  Part  74  will 
apply.  For  these  reasons,  allowing 
Detroit  Edison  to  possess  very  limited 
amounts  of  special  nuclear  material  at 
Fermi  1  will  not  create  the  possibility  of 
a  new  or  difiisrent  type  of  accident 


(3)  WiU  the  proposed  change 
significantly  reduce  the  margin  of  safety 
at  the  facility? 

The  proposed  changes  do  not  mvolve 
a  significant  reduction  in  the  margin  of 
safety  at  Fermi  1.  No  changes  to  any 
systems,  or  the  status  of  any  systems  or 
structures,  are  created  by  this 
amendment.  Being  able  to  have  a  very 
limited  amount  of  special  nuclear 
material  at  Fermi  1  will  not  significantly 
reduce  the  margin  of  safety  because  a  10 
CFR  Part  20  program  is  already  in  place, 
and  the  amount  of  special  nuclear 
material  is  being  limited  below  criteria 
requiring  an  emergency  plan,  special 
nuclear  material  control  program,  or 
criticality  monitoring.  If  more  than  15 
grams  of  special  nuclear  material  or  2 
curies  of  plutonium  is  identified  in 
plant  contamination  in  tbe  future,  the 
proposed  license  amendment  will 
require  the  applicable  portions  of  10 
CFR  Part  70.  Part  73.  and  Part  74  to 
apply  for  tbe  amoimt  identified.  For 
these  reasons,  this  amendment  will  not 
significantly  reduce  tbe  margin  of  safety 

at  Fermi  1.  j  ^    . 

NRC  staff  has  reviewed  the  licensee  s 
analysis  and.  based  on  tbis  review,  it 
appears  that  tbe  three  standards  of  10 
CFR  50.92(c)  cue  satisfied.  Therefore, 
NRC  staff  proposes  to  determine  that  tbe 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Monroe  County  Library 
System,  3700  South  Custer  Road. 
Monroe,  Michiean  48161. 

Attorney  for  licensee:  John  Flynn, 

Esquire,  Detroit  Edison  Company.  2000 

Second  Avenue.  Detroit.  Michigan 

48226. 
NRC  Branch  Chief:  John  W.N.  Hickey. 

Entergy  Operations,  Inc.,  Docket  No.  50- 
368.  Arkansas  Nuclear  One,  Unit  No.  2, 
Pope  County,  Arkansas 
Date  of  amendment  request:  April  30, 

1998. 

Description  of  amendment  request: 
Arkansas  Nuclear  One— Unit  2  (ANO-2) 
Technical  Specification  (TS) 
4.8.1. 1.2.C.3  has  been  revised  to  relocate 
the  specific  value  for  the  single  largest 
post-accident  load  to  the  Bases 
associated  with  TS  4.8.  The  revised  TS 
4.8.1.1.2.C.3  would  require  the  licensee 
to  verify  the  generator  capability  to 
reject  a  load  greater  than  or  equal  to  its 
associated  single  largest  post-accident 
load. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  tbe 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 


1.  Does  not  involve  a  significant 
increase  in  the  probabiUty  or 
consequences  of  an  accident  previously 
evaluated. 

The  Diesel  Generators  (DCs)  are  not 
identified  as  the  initiator  of  any 
accident  previously  analyzed.  The 
design  and  function  of  the  DCs  are 
unaffected  by  this  proposed  change. 
Applying  more  restrictive  acceptance 
criterion  to  the  single  largest  load 
rejection  lest  can  not  result  in  an 
increase  in  tbe  probability  of  accidents 
previously  evaluated  and  will  provide 
increased  assurance  that  the  DCs  will 
perform  as  intended  to  support  the 
mitigation  of  accidents  previously 
evaluated. 

Therefore,  this  change  does  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  any 
ansdent  previously  evaluated. 

2.  Does  not  create  the  possibility  of  a 
new  or  different  kind  of  accident  from 
any  previously  evaluated. 

The  proposed  change  corrects 
information  contained  in  the  technical 
specification  and  does  not  involve  any 
design  change,  plant  modification, 
change  in  analyzed  DG  performance,  or 
change  in  plant  operation.  Since  the 
DCs  are  not  considered  to  be  event 
initiators,  their  accident  mitigation 
function  is  unaffiected.  and  normal 
operation  is  unaffected,  the  proposed 
change  does  not  result  in  new  or 
different  accidents  from  those 
previously  analyzed. 

Therefore,  this  change  does  not  create 
the  possibihty  of  a  new  or  different  kind 
of  accident  from  any  previously 
evaluated. 

3.  Does  not  involve  a  significant 
reduction  in  the  margin  of  safety. 

The  design  and  function  of  the  DCs 
are  unaffected  by  the  proposed  change. 
Applying  more  restrictive  acceptance 
criterion  to  the  single  largest  load 
rejection  test  will  provide  increased 
assurance  that  the  DCs  will  perform  as 
intended  to  support  the  mitigation  of 
postulated  accidents.  DG  performance  i^ 
proposed  to  meet  a  more  stringent 
standard. 

Therefore,  this  change  does  not 
involve  a  significant  reduction  in  the 
margin  of  safety. 

The  NRC  sUff  has  reviewed  tbe 
licensee's  analysis  and.  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
iocatfon.Tomlinson  Library.  Arkansas 
Tech  University.  Russellville.  AR  72801 


Attorney  for  licensee:  Nicholas  S. 
Reynolds,  Esquire,  Winston  and  Strewn. 
1400  L  Stiteet,  N.W.,  Washington,  DC 
20005-3502. 

NRC  Project  Director:  John  N. 

Hannon. 

Entergy  Operations,  Inc..  Docket  No.  50- 
368,  Arkansas  Nuclear  One.  Unit  No.  2. 
Pope  County,  Arkansas 
Date  of  amendment  request:  May  18, 

1998. 

Description  of  amendment  request: 
The  proposed  changes  delete  the  ANO- 
2  TS  3.6.2.2  and  4.6.2.2  reqxiiremenU. 
and  their  associated  bases,  for  the 
sodiimi  hydroxide  addition  system  and 
add  new  limiting  conditions  for 
operation,  action  statements, 
surveillance  requirements,  and  bases 
information  for  trisodium  phosphate 
baskets  which  will  be  installed  during 
the  next  ANO-2  refueling  outage  (2R13). 
The  capability  to  add  sodium  hydroxide 
to  the  containment  spray  system  during 
the  initial  phase  of  a  loss-of-coolant 
accident  will  be  replaced  with 
crystalline  trisodium  phosphate  (TS*) 
dodecahydrate  stored  in  containers 
located  on  the  floor  of  the  contaiimient 
building. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 

below: 

1.  Does  not  involve  a  sigmficant 
increase  in  the  probabiUty  or 
consequences  of  an  accident  previously 
evaluated. 

The  proposed  change  modifies  the 
method  of  containment  spray  sump  pH 
control.  The  containment  spray  function 
is  important  for  containment  heat 
removal/pressure  mitigation.  However, 
this  change  does  not  afiiect  the 
pfY>bability  of  occurrence  of  the  accident 
initiatore  which  result  in  the  need  for 
contaiiunent  heat  removal  and  pressure 
mitigation.  Since  the  TSP  baskets  are 
seismically  mounted  passive  devices 
located  inside  the  containment,  they 
cannot  initiate  a  transient  or  affiect  the 
probability  of  occurrence  of  any 
previously  analyzed  accident. 

The  proposed  change  only  modifies 
the  chemical  composition  of  the 
containment  spray  and  sump  fluid.  The 
proposed  changes  do  not  a^ct  the  heat 
removal/pressure  mitigation  functions 
of  the  system  since  the  spray  flow  rate 
and  droplet  size  are  unchanged.  The 
proposed  change  also  will  not  adversely 
affect  the  radiological  doses  for  the 
design  basis  accident  (DBA)  loss-of- 
coolant  accident  (LOCA)  at  the 
exclusion  area  boundary,  low 
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population  zone,  control  room,  or 
emergency  response  facility.  The  change 
does  not  adversely  affect  the  calculated 
peak  clad  temperature  for  the  DBA 
LCXZA  or  the  environmental 
qualification  (EQ)  of  components 
located  inside  containment. 

Therefore,  this  change  does  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  any 
accident  previously  evaluated. 

2.  Does  not  create  the  possibility  of  a 
new  or  different  kind  of  accident  from 
any  previously  evaluated. 

The  proposed  change  allows  the  use 
of  TSP  as  a  buffering  agent  for  the 
containment  sump  instead  of  sodium 
hydroxide  (NaOH)  added  via  the 
containment  spray  system.  The  TSP 
baskets  are  passive  devices  that  have 
minimal  impact  on  any  other  system 
except  through  water  chemistry.  The 
change  in  water  chemistry  does  not 
adversely  affect  any  safety  system  or 
required  safety  functions.  The 
replacement  of  NaOH  additive  with  TSP 
will  not  change  the  probability  of  a 
malfunction  of  safety-related 
equipment. 

Potential  malfunctions  relating  to  the 
proposed  modification  have  been 
evaluated  for  their  effect  on  plant  safety 
and  have  been  found  to  be  non- 
significant. Additionally,  the  transient 
pH  behavior  of  the  containment  spray 
flow  does  not  adversely  affect  the  EQ  of 
components  located  inside  containment. 
Therefore,  this  change  does  not  create 
the  possibility  of  a  new  or  different  kind 
of  accident  bom  any  previously 
evaluated. 

3.  Does  not  involve  a  significant 
reduction  in  the  margin  of  safety. 
The  proposed  change  does  not 
adversely  affect  the  ability  of  the 
containment  spray  system  to  perform 
the  functions  of  containment  heat 
removal,  pressure  mitigation,  and 
fission  product  (iodine)  retention.  The 
proposed  change  does  not  adversely 
affect  any  equipment  credited  in  the 
safety  analysis.  Also,  the  proposed 
change  does  not  increase  the  peak  clad 
temperature  or  the  offsite  doses  due  to 
the  DBA  LCX:A. 

Therefore,  this  change  does  not 
involve  a  significant  reduction  in  the 
mugin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.g2(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Tomlinson  Library,  Arkansas 
Tech  University.  Russellville,  AR  72801 


Attorney  for  licensee:  Nicholas  S. 
Reynolds,  Esquire,  Winston  and  Strawn. 
1400  L  Street.  N.W.,  Washington.  DC 
20005-3502. 

NRC  Project  Director:  John  N. 
Hannon. 

Entergy  Operations,  Inc..  Docket  No.  50- 
368.  Arkansas  Nuclear  One.  Unit  No.  2. 
Pope  County,  Arkansas 

Date  of  amendment  request:  Jtine  29. 
1998. 

Description  of  amendment  request: 
The  proposed  amendment  would  revise 
the  as-found  lift  setting  tolerance  for  the 
ANO-2  main  steam  safety  valves 
(MSSVs)  and  pressurizer  safety  valves 
(PSVs)  will  be  increased.  The  proposed 
increase  in  the  lift  setting  tolerance  is 
contingent  upon  a  reduction  in  a  linear 
power  level-high  setpoint  and  use  of  the 
latest  small  break  loss  of  coolant 
accident  (SBLOCA)  methodology  for 
development  of  the  Core  Operating 
Limits  Report  (COLR). 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  Does  not  involve  a  significant 
increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

This  change  allows  for  a  larger  ±3% 
tolerance  versus  ±1%.  -  3%  as-found 
lift  setting  tolerance.  The  proposed 
change  does  not  involve  any  change  to 
the  pnysifal  characteristics  of  the  main 
steam  safiety  valves  (MSSVs)  and 
pressurizer  safety  valves  (PSVs).  and 
will  have  no  impact  on  the  as-left 
settings.  During  testing,  the  MSSVs  and 
PSVs  will  continue  to  adjusted  to  ±1% 
of  the  Technical  Specification  (TS)  lift 
setting. 

The  impact  on  the  Safety  Analysis 
Report  (SAR)  analyses  when  the  as- 
found  lift  setting  tolerances  are 
increased  has  bcNsn  evaluated  and  the 
effects  upon  the  impacted  events  have 
been  fotmd  to  be  within  acceptable 
limits,  providing  the  allowable  linear 
power  level  with  three  inoperable 
MSSVs  is  revised  from  45%  to  36%,  and 
that  the  latest  NRC  approved  C-E  small 
break  loss  of  coolant  analysis  (LOCA) 
evaluation  model,  CENPD-137, 
Supplement  2^-A.  is  included  as  a 
methodology  for  determination  of 
operating  parameters  identified  within 
the  core  operating  limits  report  (COLR). 
With  these  concurrent  changes,  plant 
systems  required  for  safe  operation  and 
shutdown  will  continue  to  be  available 
to  fulfill  their  safety  function  as 
described  in  the  SAR.  Steam  production 


in  excess  of  relief  capacity  is  precluded 
by  the  physical  design  of  the  plant  and 
operation  of  the  reactor  protection 
system.  Revision  of  the  MSSV  as-found 
lift  setting  tolerance  from  ±1%,  ±3%  to 
±3%  does  not  alter  safety  analyses 
conclusions. 

Therefore,  this  change  does  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  any 
accident  previously  evaluated. 

2.  Does  not  create  the  possibility  of  a 
new  or  different  kind  of  accident  from 
any  previously  evaluated. 

This  change  does  not  create  any  new 
plant  configuration  or  operational  mode. 
This  proposal  to  increase  the  MSSV  and 
PSV  as-found  lift  setting  tolerance  does 
not  modify  equipment  or  change  the 
manner  in  which  the  MSSVs  and  PSVs 
will  be  operated.  ASME  design 
requirements  fin-  maintaining  system 
operating  pressure  limits  below  the 
maximum  design  pressure  of  1210  psia 
for  plant  secondary  systems,  and  2750 
psia  for  the  reactor  coolant  system  (RCS) 
are  not  impacted.  The  reduction  in 
allowable  linear  power  level  when  three 
MSSVs  are  inoperable  assures  plant 
operation  within  current  analysis 
assumptions.  Tbe  addition  of  topical 
report  CENPD-137.  Supplement  2-P-A, 
as  a  refierence  to  develop  the  COLR  is 
bounded  by  assumptions  within  the 
existing  safety  analysis.  The  cycle 
specific  COLR  analyses  will  continue  to 
be  performed  utilizing  NRC  approved 
methodologies.  Tlie  TS  changes  do  not 
require  any  new  equipment  be  included 
in  the  design  basis,  and  current 
equipment  will  continue  to  be  operated 
in  a  manner  consistent  with  its  design. 

Therefore,  this  change  does  not  create 
the  pKMsibility  of  a  new  or  different  kind 
of  accident  frx)m  any  previously 
evaluated. 

3.  Does  not  involve  a  significant 
reduction  in  the  margin  of  safety. 

The  upper  tolerance  limit  for  design 
pressure  is  not  affected  by  this  change. 
During  the  most  severe  anticipated 
operational  transient,  the  Secondary 
System  pressure  and  RCS  pressure  will 
not  exceied  110%  of  design  pressure. 
The  MSSV  and  PSV  lift  settings  will 
continue  to  be  set  within  - 1  %  of  the 
TS  lift  setting  during  surveillance 
testing. 

The  decrease  in  the  peak  cladding 
temperature  of  the  reactor  fuel,  due  to 
a  change  in  the  methodology  for 
analysis,  does  not  significantly  impact 
previous  analytical  results.  The  current 
and  previous  analytical  methodologies 
are  approved  by  the  Staff. 

The  impact  of  the  proposed  changes 
on  the  ANO-2  SAR  analyses  have  been 
evaluated.  The  evaluation  demonstrates 
that  the  results  of  the  impacted  events 
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remained  within  the  acceptable  limits 
providing  the  maximimi  linear  power 
level  percentage  for  three  inoperable 
MSSVs  is  reduced.  This  reduction  in 
maximum  allowable  linear  power  level 
assures  that  adequate  steam  relief 
capacity  will  be  available  to  prevent 
overpressurizing  the  secondary  steam 
system  during  the  most  severe 
anticipated  operational  transient. 

Addition  of  topical  report  CENPD- 
137.  Supplement  2-P-A,  will  not  reduce 
the  existing  TS  operability  and 
stirveillance  requirements.  The  cycle 
specific  COLR  limits  for  future  reloads 
will  continue  to  be  developed  based  on 
NRC-approved  methodologies.  The 
ANO-2  TSs  will  continue  to  require  that 
the  core  be  operated  within  these  limits. 

The  cumulative  impact  of  all  of  the 
proposed  changes  and  the  results  of  the 
impacted  events  have  been  found  to  be 
within  acceptable  limits.  The  system 
capabilities  to  mitigate  and/or  prevent 
accidents  v«ll  be  the  same  as  they  were 
prior  to  these  changes. 

Therefore,  this  change  does  not 
involve  a  significant  reduction  in  the 
margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and.  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Tomlinson  Library,  Arkansas 
Tech  University.  Russellville,  AR  72801. 

Attorney  for  licensee:  Nicholas  S. 
Reynolds.  Esquire,  Winston  and  Strawn. 
1400  L  Street.  N.W..  Washington.  DC 
20005-3502. 

NRC  Project  Director:  John  N. 
Hannon. 

Entergy  Operations.  Inc..  Docket  No.  50- 
368,  Arkansas  Nuclear  One.  Unit  No.  2. 
Pope  County.  Arkansas 

Date  of  amendment  request:  June  29. 
1998. 

Description  of  amendment  request: 
These  proposed  changes  are  in 
■  Technical  Specification  3.4.2,  "Reactor 
Coolant  System— Safety  Valves— 
Shutdowm,"  and  Technical 
Specification  3.4.12,  "Reactor  Coolant 
System — Overpressure  Protection" 
regarding  the  low  temperature 
overpressure  protection  system.  The 
specific  changes  include  modifying  the 
requirements  for  the  pressurizer  code 
safety  valve  requirements  specified  by 
Technical  Specification  3.4.2  and  a 
modification  of  the  safety  injection  tank 
isolation  requirements  specified  in 
Technical  Specification  3.4.12. 


Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  Does  not  involve  a  significant 
increase  in  the  probabiUty  or 
consequences  of  an  accident  previously 
evaluated. 

The  reactor  coolant  system  (RCS)  is 
designed  with  overpressure  protection 
devices  to  be  used  in  all  modes  of 
operation.  The  changes  to  Technical 
specification  (TS)  3.4.2  will  ensure  that, 
if  no  pressurizer  code  safety  valves  are 
operable,  the  RCS  will  be  cooled  down 
to  the  mode  of  applicability  of  the  low 
temperature  overpressure  protection 
(LTOP)  system  (TS  3.4.12)  v«thin  12 
hours.  The  LTOP  relief  valves  provide 
sufficient  reUef  capacity  to  protect  the 
RCS  from  overpressurization  when  the 
RCS  inlet  temperature  (Td  less  than  or 
equal  to  220*  F.  Therefore,  this  change 
will  enstire  the  proper  actions  will  be 
taken  that  will  ensure  adequate 
overpressure  protection  of  the  RCS. 
These  actions  are  not  accident  initiators, 
and  therefore  do  not  involve  a 
significant  increase  in  the  probability  of 
any  accident  previously  evaluated. 

The  proposed  change  to  TS  3.4.12 
provides  additional  operational 
flexibility  for  the  use  of  the  safety 
injection  tanks  (SITs)  as  an  additional 
inventory  source  during  Modes  4,  5.  and 
6  when  the  RCS  is  in  LTOP  conditions. 
The  ability  to  use  the  SITs,  with  a 
pressure  less  than  300  psig  is  within  the 
existing  LTOP  analysis.  The  LTOP 
analysis  ensures  that  under  the  analyzed 
worst  case  overpressurization  evmt,  the 
RCS  is  protected.  The  300  paig  SIT 
presstue  limit,  corrected  for  instrument 
uncertainty,  will  prevent  a  challenge  to 
the  LTOP  reUef  valves  and  therefore  the 
RCS  will  be  assured  of  overpressure 
protection.  The  SIT  pressure  limit  will 
also  be  low  enough  to  prevent  an 
inadvertent  isolation  of  the  shutdown 
cooling  system  and  thus  prevent  a  loss 
of  shutdown  cooling  due  to  placing  an 
SIT  in  service.  The  remaining  changes 
included  in  this  amendment  request  are 
considered  administrative  in  nature  and 
are  therefore  considered  acceptable. 

Based  on  the  above  discussions,  these 
changes  do  not  involve  a  significant 
increase  in  the  probability  or 
consequences  of  any  accident' 
previously  evaluated. 

2.  Does  not  create  the  possibiuty  of  a 
new  or  different  kind  of  accident  from 
any  previously  evaluated. 

The  proposed  changes  included  in 
this  amendment  request  provide 
additional  operational  flexibility  for  the 


use  of  the  SITs  and  specify  the  proper 
actions  to  be  taken  that  will  ensure 
adequate  overpressure  protection  of  the 
RCS.  The  LTOP  relief  valves  have 
already  been  evaluated  for  operation 
below  220'  F.  The  changes  do  not 
introduce  any  new  plant  configurations. 
No  new  accident  possibilities  are  being 
introduced  by  these  changes.  Therefore, 
the  proposed  changes  do  not  create  the 
possibiuty  of  a  new  or  different  kind  of 
accident  from  any  previously  evaluated. 

3.  Does  Not  involve  a  significant 
reduction  in  the  margin  of  ^^f^^- 

The  proposed  chao^  to  the  TS  3.4.2 
action  statement  requires  the  Tc  be  less 
than  or  equal  to  220*  F  when  no 
pressurizer  code  safety  valves  are 
avail^le.  When  Tc  is  less  than  or  equal 
to  220*  F,  the  LTOP  system  operabiUty 
is  required  by  TS  3.4.12.  This  action 
will  provide  assurance  that  the  RCS  will 
be  protected  from  an  overpressurization 
event  and  therefore  increases  the  margin 
of  safety. 

The  requirements  to  maintain  one 
pressurizer  code  safety  valve  in  Mode  4 
when  Tc  is  less  than  or  equal  to  220*  F 
and  in  Mode  5  has  been  removed  by  the 
proposed  revision  to  TS  3.4.2.  The 
LTOPs  provide  adequate  RCS  over 
pressure  protecticm  during  these  modes 
without  reUance  oa  the  pressurizer  code 
safisties.  Maintaining  the  requirement  to 
require  one  pressurizer  code  safety  to  be 
operable  at  the  same  time  as  the  LTCH*  — 
system  is  required  to  be  operable, 
provides  no  additional  plant  safety.  An 
operable  LTOP  system  prevents  RCS 
pressure  from  increasing  high  enough  to 
challenge  the  pressurizer  code  safety  lift 

'^Scuirent  TS  3.4.12  LTOP  Umits are 
based  on  an  analysis  that  uses  the 
methodology  outlined  in  the  ASME 
Code  Case  N-514.  This  code  case 
defines  the  margin  of  safiety  for  the 
current  LTOP  Umits.  This  code  case  was 
utilized  in  the  development  of  TS 
3.4.12.  The  safety  factor  utilized  by  the 
code  case  provides  a  reasonable  vessel 
overpressure  allowance  for  conditions 
expected  during  a  low  temperature 
transient.  The  margin  of  safety  is  not 
reduced  with  SITs  in  service  and 
pressurized  to  less  than  300  psig 
because  this  condition  is  boimded  by 
the  existing  LTOP  analysis.  Therefore, 
this  change  does  not  involve  a 
significant  reduction  in  the  margin  of 
safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and.  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 
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Lexal  Public  Document  Room 
location:  Tomlinson  Library,  Arkansas 
Tech  University,  Russellville.  AR  72801. 

Attorney  for  licensee:  Nicholas  S. 
Reynolds,  Esquire,  Winston  and  Strawn. 
1400  L  Street.  N.W.,  Washington.  DC 
20005-3502. 

NRC  Project  Director:  John  N. 
Hannon. 

Entergy  Operations.  Inc..  Docket  No.  50- 
368.  Arkansas  Nuclear  One.  Unit  No.  2, 
Pope  County.  Arkansas 

Date  of  amendment  request:  June  29. 
1998. 

Description  of  amendment  request: 
The  proposed  change  to  the  Arkansas 
Nuclear  One  Unit  2  Technical 
Specincations  would  provide  a  range  of 
acceptable  values  for  the  4160  Volt  bus 
loss  of  voltage  values.  The  present 
Technical  Specification  Table  3.3-4. 
item  7. a  provides  a  single  value  for  both 
the  trip  and  the  allowable  values  for  the 
4160  Volt  bus  loss  of  voltage 
requirements.  These  table  entries  do  not 
include  an  acceptable  range  or  an 
explicit  indication  of  the  allowed 
tolerance  that  the  actual  setting  is 
allowed  to  vary  from  the  indicated 
value.  The  proposed  change  replaces  the 
specific  trip  value  with  an  explicit  range 
of  acceptable  allowable  values. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  Does  not  involve  a  significant 
increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

The  two  4160  Volt  (V)  vital  bus  loss 
of  voltage  protection  relays  that  are 
provided  on  each  of  the  4160  V  safety 
buses  are  provided  to  detect  loss  of 
voltage,  isolate  the  safety  buses,  initiate 
load  shedding,  and  start  the  associated 
emergency  diesel  generator.  This  safety 
function  is  unchanged  by  the  proposed 
setpoint  revisions.  The  revised  settings 
for  the  loss  of  voltage  protection  relays 
will  continue  to  provide  the  safety 
function  with  no  appreciable  additional 
time  delay.  The  proposed  time  delays 
are  within  those  assumed  in  the  ANO- 
2  safety  analyses.  Additionally,  the 
lower  voltage  settings  will  prevent 
unnecessary  isolations  from  the  off-site 
power  sources  which  will  contribute  to 
reducing  the  probability  of  a  loss  of  off- 
site  power  due  to  off-site  power  system 
transients. 

The  ANO-2  technical  specifications 
will  continue  to  require  the  4160  V  loss 
of  voltage  functions  to  be  surveillance 
tested  at  their  present  frequency  without 


changing  the  modes  in  which  the 
surveillance  is  required  or  the  modes  of 
applicability  for  these  components.  The 
technical  specifications  will  continue  to 
require  the  same  actions  as  currently 
exist  for  the  inoperability  of  one  or  more 
of  the  4160  V  loss  of  voltage  channels. 
Therefore,  this  change  does  not  involve 
a  significant  increase  in  the  probability 
or  consequences  of  any  accident 
previously  evaluated. 

2.  Does  not  create  the  possibiUty  of  a 
new  or  different  kind  of  accident  from 
any  previously  evaluated. 

The  proposed  change  introduces  no 
new  modes  of  plant  operation  or  new 
plant  configuration,  llie  4160  V  vital 
bus  loss  of  voltage  protection  relays  are 
required  to  operate  following  a  complete 
loss  of  off-site  power  to  initiate  the  bus 
power  source  transfer  to  on-site  power, 
i.e.,  the  emergency  diesel  generators,  to 
prevent  a  loss  of  all  AC  power.  This 
safety  function  is  unchanged  by  the 
proposed  setpoint  revisions,  and  the 
proposed  setpoints  continue  to  provide 
the  required  actions  consistent  with  the 
ANO-2  safety  analysis.  Therefore,  this 
change  does  not  create  the  possibility  of 
a  new  or  different  kind  of  accident  from 
any  previously  evaluated. 

3.  Does  not  involve  a  significant 
reduction  in  the  margin  of  safety. 

The  two  undervoltage  relays  located 
on  each  4160  V  safety  bus  are  provided 
to  detect  loss  of  voltage,  isolate  the 
safety  buses,  initiate  load  shedding,  and 
start  the  emergency  diesel  generators. 
This  safety  function  is  unchanged  by  the 
proposed  setpoint  revisions. 

Ine  lower  loss  of  voltage  values  do 
hot  affect  the  safety  function  since  there 
is  no  appreciable  time  difference  in 
reaching  the  lower  setpoints  during  a 
loss  of  voltage  event.  The  maximum 
proposed  time  delay  setting  with  the 
minimum  loss  of  voltage  relay  setting  is 
within  those  used  in  the  ANO-2  safety 
analysis.  The  revised  settings  for  the 
relays  will  continue  to  provide  the 
safety  function  with  no  appreciable 
additional  time  delay. 

Removal  of  the  trip  value  from  the 
technical  specifications  is  consistent 
with  that  which  is  presented  in  • 
NUREG-1432.  "Standard  Technical 
Specifications  for  Combustion 
Engineering  Plants."  The  current  ANO- 
2  technical  specifications  and  NUREG- 
1432  both  indicate  that  if  the  setpoint  is 
outside  the  allowable  value  column,  the 
associated  channel  is  declared 
inoperable.  This  approach  is  consistent 
with  this  proposed  technical 
specification  change. 

The  trip  and  allowable  values  listed 
in  the  technical  specifications  for  the 
loss  of  voltage  protection  for  the  4160  V 
buses  are  presently  the  same.  With  these 


values  being  the  same,  if  the  trip  value 
is  exceeded,  the  allowable  value  will 
also  be  exceeded.  This  change  provides 
a  range  of  acceptable  allowable  values 
for  these  relays.  By  relocating  the  trip 
values  in  the  surveillance  test 
procedures,  the  procedural  limits  for  the 
voltage  and  time  delay  settings  can  be 
adjusted  to  ensure  margin  to  the 
allowable  values.  Additionally,  the 
lower  voltage  settings  will  help  to 
prevent  unnecessary  isolation  from  the 
off-site  power  sources  due  to  off-site 
perturbations  in  the  electrical  grid,  and 
thus  contribute  to  increasing  the  margin 
of  safety.  Therefore,  this  change  does 
not  involve  a  significant  reduction  in 
the  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Tomlinson  Library.  Arkansas 
Tech  University.  Russellville.  AR  72801. 

Attorney  for  licensee:  Nicholas  S. 
Reynolds,  Esquire,  Winston  and  Strawn. 
1400  L  Street.  N.W..  Washington.  DC 
20005-3502. 

NRC  Project  Director:  John  N. 
Hannon. 

Entergy  Operations.  Inc..  Docket  No.  50- 
368.  Arkansas  Nuclear  One.  Unit  No.  2, 
Pope  County.  Arkansas 

Date  of  amendment  request:  June  29, 
1998. 

Description  of  amendment  request: 
The  proposed  Technical  Specification 
change  revises  the  surveillance  testing 
requirements  for  the  Arkansas  Nuclear 
One— Unit  2  (ANO-2)  direct  current 
(DC)  electrical  distribution  system. 
ANO-2  is  planning  on  modifying  the 
120  volt  vital  alternating  current  (AC) 
electrical  distribution  system  by 
installing  new  inverters  during  the  next 
scheduled  refueling  outage  (2R13).  This 
modification  will  increase  the  normal 
125  volt  vital  DC  system  loads  by 
adding  the  inverters  as  a  normal  load. 
The  power  for  each  125  volt  vital  DC 
system  is  normally  supplied  by  its 
associated  battery  charger.  ANO-2  is  in 
the  process  of  replacing  the  vital  DC 
battery  chargers  by  plant  modification  to 
ensure  all  the  battery  chargers  are  of 
sufficient  capacity  to  provide  the 
necessary  current  requirements  for  the 
normal  125  volt  vital  DC  loads.  The 
proposed  change  to  specification 
4.8.2. 3.C.4  is  required  to  ensure  the  new 
chargers  are  adequately  tested  to 
support  the  associated  inverter 
replacement. 


Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  Does  not  involve  a  significant 
increase  in  the  probability  or 
consequences  of  an  accident  previously 

evaluated. 

Technical  Specification  (TS) 
surveillance  requirement  (SR) 
4.8.2. 3.b.2  requires  the  battery  banks  for 
each  of  the  vital  125  volt  direct  current 
(DC)  systems  to  be  inspected  to  ensure 
that  no  visible  corrosion  exists  at  the 
terminals  or  the  connectors.  This  SR  has 
been  modified  to  allow  the  present 
corrosion  inspection,  or  the 
measurement  of  the  resistance  of  the 
associated  battery  connections.  The 
resistance  measurement  provides  an 
indication  of  physical  dunage  or 
abnormal  deterioration  that  could 
potentially  degrade  battery  performance 
and  has  been  an  accepted  alternative  to 
the  visual  inspection  requirement. 

The  Bases  change  associated  with  TS 
3.8.2.3  Action  "b"  is  considered 
administrative  in  nature  and  simply 
clarifies  the  intent  of  the  action  widiout 
changing  the  requirements  of  the  action 
or  its  required  completion  time.  The 
station  batteries  are  not  classified  as 
accident  initiators  in  the  ANO-2 
accident  analysis.  The  125  volt  class  IE 
batteries  are  credited  for  accident 
mitigation  in  the  accident  analysis.  The 
above  described  changes  do  not  involve 
a  significant  increase  in  the  probability 
or  consequences  of  an  accident 
previously  evaluated. 

Each  battery  charger  is  required  to 
have  sufficient  capacity  to  restore  the 
battery  from  the  design  minimum 
charge  to  its  fully  charged  state  while 
supplying  normal  steady  state  loads. 
The  mini""""  specified  TS  surveillance 
required  charger  amperage  limit  will 
ensure  this  capacity.  The  additional 
charger  output  is  presently  accounted 
for  in  the  emergency  diesel  generator 
loading  tables  in  the  Safety  Analysis 
Report  (SAR).  Loss  of  one  train  of  the 
vital  125  volt  DC  system  is  an  accident 
that  has  been  evaluated  in  the  SAR.  The 
capacity  of  the  battery  chargers  is  not  a 
factor  in  the  probability  of  this  accident 
occiuTing.  Therefore,  the  changes 
assodatwl  with  this  technical 
specification  amendment  request  do  not 
increase  the  probability  of  any  accident 
previously  evaluated. 

The  proposed  technical  specification 
changes  do  not  modify  the  limiting 
condition  for  operation  or  the  associated 
action  statements  regarding  operability 
of  the  battery  chargers  other  than 


clarifying  these  requirements.  The 
frequency  at  which  the  battery  charger 
operability  is  demonstrated  by 
surveillance  testing  is  not  being 
modified  by  this  technical  specification 
change  request.  The  proposed  battery 
charger  surveillance  testing  acceptance 
criterion  will  more  appropriately 
demonstrate  the  capability  of  this 
equipment.  This  change  does  not  affect 
the  consequences  of  any  of  the 
previously  evaluated  accidents. 

llierefore.  this  change  does  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  any 
accident  previously  evaluated. 

2.  Does  not  create  the  possibility  of  a 
new  or  different  kind  of  accident  from 
any  previously  evaluated. 

Technical  specification  SR  4.8.2.3.b.2 
requires  the  battery  banks  for  each  of  the 
125  volt  systems  to  be  inspected  to 
ensure  that  no  visible  corrosion  exists  at 
the  terminals  or  the  connectors.  This  SR 
has  been  modified  to  allow  the  present 
corrosion  inspection,  or  to  perform 
resistance  readings  on  the  associated 
battery  connections.  The  visual 
inspection  is  required  to  detect 
corrosion  of  the  battery  coimections. 
The  resistance  measurement  of  the 
associated  battery  connections  provides 
an  acceptable  alternative  to  the  visual 
inspection  requirement  and  provides  an 
indication  of  physical  damage  or 
abnormal  deterioration  that  could 
potentially  degrade  battery  performance. 

The  availability  of  an  extra  battery 
charger  for  each  train  following  the 
plant  modification  provides  a  more 
reliable  configuration  without 
introduction  of  any  new  modes  of  plant 
operation.  No  new  accident  possibilities 
are  being  introduced  by  the  proposed 
change  to  the  surveillance  testing 
specification  for  battery  charger 
amperage.  Increasing  the  surveillance 
testing  amperage  limit  for  the  battery 
chargers  does  not  create  the  potential  for 
any  different  accident  since  the  new 
value  remains  within  the  design 
capacity  of  the  components. 

Therefore,  this  change  does  not  create 
the  possibility  of  a  new  or  different  kind 
of  accident  from  any  previously 
evaluated. 

3.  Does  not  involve  a  significant 
reduction  in  the  margin  of  safiety. 

TS  SR  4.8.2.3.b.2  has  been  modified 
to  allow  resistance  readings  on  the 
associated  battery  connections  or  the 
performance  of  the  present  visual 
inspection  requiremente.  The  resistance 
measurement  of  the  associated  battery 
connectioDS  provides  an  acceptable 
alternative  to  the  visual  inspection 
requirement  and  provides  an  indication 
of  physical  damage  or  abnormal 
deterioration  that  coidd  potentially 


degrade  battery  performance  without  a 
significant  reduction  in  the  margin  of 
safety. 

The  proposed  technical  specification 
surveillance  requirements  for  the  battery 
chargers  continues  to  require  testing  of 
battery  chargers  at  the  present  duration 
and  fi«quency.  These  requirements  will 
.also  apply  to  the  second  charger  being  — 
installed  for  each  Class  IE  battery  train. 
Each  of  the  new  battery  chargers  has 
sufficient  capacity  to  restore  the  battery 
from  the  design  minimum  charge  to  its 
fiilly  charged  state  while  supplying 
normal  steady  state  loads,  llie  proposed 
surveillance  specification  change  does 
not  involve  a  significant  reduction  in 
the  margin  to  safety  since  the 
demonstrated  capacity  will  be  of  a 
higher  amperage  requirement  than  is 
demonstrated  during  the  surveillance 
test  with  the  existing  configuration. 
Increasing  the  required  amperage  value 
assures  the  surveillance  test  will 
continue  to  demonstrate  the  chargers 
can  provide  significantly  more  current 
than  is  necessary  to  meet  the  design 
re<{lurementa.  Therefore,  this  change 
does  not  involve  a  significant  reduction 
in  the  marein  of  safety. 

The  NRC  staff  has  reviewed  the 
Ucensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Tomlinson  Library.  Arkansas 
Tech  University,  Russellville.  AR  72801. 

Attorney  for  licensee:  Nicholas  S. 
Reynolds.  Esquire,  Winston  and  Strawn. 
1400  L  Street.  N.W..  Washington.  DC 
20005-3502. 

NBC  Project  Director:  John  N. 
Hannon. 

Entergy  Operations.  Inc..  Docket  No.  50- 
368.  Arkansas  Nuclear  One.  Unit  No.  2. 
Pope  County.  Arkansas 

Date  of  amendment  request:  August  6. 

1998. 

Description  of  amendment  request: 
The  proposed  tedmical  specification 
change  revises  the  Action  requirements 
for  the  Arkansas  Nuclear  One — Unit  2 
(ANO-2)  Control  Element  Assembly 
(CEA)  position  indicator  channels.  The 
Action  requirementa  listed  in 
Specification  3.1.3.2  are  being  modified 
consistent  with  the  requirementa  of 
NUREG-1432.  "Standard  Tedmical 
Specifications  for  Combustion 
Engineering  Plants."  The  proposed 
changes  also  include  the  relocaticm  of 
Technical  Specificaticm  Table  3.8-1. 
"Containment  Penetration  Conductor 
Overcuirent  Protective  Devices"  per 
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NRC  Generic  Letter  91-08,  "Removal  of 
Component  Lists  From  Technical 
Specifications." 

Basis  for  proposed  no  significant 
hazards  consideration  detennination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  Does  not  involve  a  significant 
increase  in  the  probabiUty  or 
consequences  of  an  accident  previously 
evaluated. 

This  technical  specification  (TS) 
change  request  contains  the  relocation 
of  Table  3.8-1.  Containment  Penetration 
Conductor  Overcurrent  Protective 
Devices,  and  changes  to  the  control 
element  assembly  (CEA)  position 
indication. 

Generic  Letter  (GL)  91-08,  "Removal 
of  Component  Lists  From  Technical 
Specifications."  was  issued  as  a  TS  line 
item  improvement  by  the  NRC.  Table 
3.8-1  is  one  of  the  specific  lists  of 
components  contained  in  the  CL.  TS 
Table  3.8-1  and  all  its  references  have 
been  removed  from  Specification  3/ 
4.8.2.5  in  accordance  with  the  GL.  This 
change  is  considered  administrative  in 
nature  because  the  requirements  for 
operability,  the  limiting  conditions  for 
operation,  the  surveillance  requirements 
and  their  frequencies  for  the 
containment  penetration  conductor 
overcurrent  protective  devices  remains 
the  same.  This  amendment  request 
fundamentally  modifies  the  physical 
location  of  the  devices  listed  in  Table 
3.8-1  from  the  TS  to  the  plant 
procedures.  These  changes  have  no 
affect  on  the  probability  or 
consequences  of  any  accident 
previously  evaluated. 

The  remaining  changes  included  in 
this  amendment  request  are  those 
relating  to  the  CEA  position  indication. 
The  Action  requirements  for  TS  3.1.3.2 
were  modified  to  be  consistent  with  the 
requirements  of  NUREG-1432, 
"Standard  Technical  Specifications  for 
Combustion  Engineering  Plants."  The 
most  recent  revision  of  NUREG-1432 
was  used  to  produce  this  change 
because  it  represents  the  latest  guidance 
for  the  TS  CEA  position  indication 
requirements  that  are  applicable  to 
ANO-2  and  acceptable  to  the  NRC. 

The  requirement  was  removed  firom 
TS  3.1.3.2  that  restricted  each  CEA 
group  to  a  maximum  of  one  CEA  with 
less  than  two  of  the  required  position 
indicator  channels.  NUREG-1432  places 
no  requirements  on  the  number  of  CEAs 
in  a  group  with  less  than  two  of  the 
required  position  indicator  channels. 
NUREG-1432  would  allow  all  the  CEAs 
in  a  group  to  have  only  one  of  the 
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required  CEA  position  indications 
operable.  In  this  situation,  the 
associated  CEAs  with  less  than  two  of 
the  required  position  indicator  chaimels 
would  have  to  be  placed  at  their  "Full 
In"  or  "Full  Out"  limiu. 

TS  3.1.3.2  was  modified  to  allow  the 
use  of  the  "Full  In"  or  "Full  Out"  limits 
which  ensures  this  specification  is 
consistent  with  its  bases  and  NUREG- 
1432.  The  TS  will  sUll  maintain  the 
requirements  for  two  independent 
means  of  determining  CEA  position 
with  this  amendment  request.  With  two 
independent  means  of  determining  CEA 
position,  reliable  determination  of 
actual  CEA  position  will  be  maintained. 
Additionally.  NUREG-1432  does  not 
require  the  placement  of  any  other  CEAs 
in  the  associated  group  at  the  "Full 
Out"  limit  when  one  of  the  CEAs  in  the 
group  has  only  one  of  the  required 
position  indication  systems  operable. 
All  of  the  remaining  CEAs  in  the 
associated  group  still  have  at  least  two 
independent  means  of  CEA  position 
indication  or  they  would  already  be 
required  to  be  positioned  to  the  "Full 
Out"  limit  to  restore  the  second  position 
indication.  The  TS  retains  the 
requirements  for  the  individual  and 
group  CEA  alignment  in  accordance 
with  Specifications  3.1.3.1  and  3.1.3.6. 
These  requirements  also  eliminate  the 
need  for  pulling  the  remaining  CEAs  in 
the  group  to  the  "Full  Out"  limit  as  long 
as  the  alignment  requirements  are 
maintained. 

These  changes  will  allow  the  operator 
more  time  to  focus  on  the  individual 
CEA  position  indication  problem  rather 
than  moving  the  remainder  of  the  CEAs 
in  the  group  unnecessarily.  Anytime 
that  a  CEA  is  moved,  a  small  probability 
exists  for  it  to  slip  or  drop  into  the  core. 
If  this  were  to  occur  while  attempting  to 
align  the  group  to  the  "Full  Out"  limit, 
a  reactor  transient  would  be  initiated. 
Additionally,  anytime  the  CEAs  are 
operated,  a  small  probability  of  an  error 
exists.  Removing  the  unnecessary 
requirement  for  the  group  withdrawal 
could  decrease  the  probability  of  CEA 
misoperation.  CEA  position  indication 
is  not  considered  as  an  accident 
initiator.  Retaining  the  requirements  to 
maintain  at  least  two  independent 
means  of  determining  CEA  position  will 
ensure  the  consequences  of  all  the 
accidents  previously  evaluated  remain 
unchanged. 

Therefore,  this  change  does  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  any 
accident  previously  evaluated. 

2.  Does  not  create  the  possibiUty  of  a 
new  or  different  kind  of  accident  &x>m 
any  previously  evaluated. 


The  portions  of  this  change  that  are 
made  in  accordance  with  GL  91-08  are 
considered  administrative  in  nature  and 
do  not  result  in  the  creation  of  a  new  or 
different  kind  of  accident  from  any 
previously  evaluated. 

The  bases  for  TS  3.1.3.2  state  that  the 
action  statements  applicable  to 
inoperable  CEA  position  indicators 
permit  continued  operation  when  the 
positions  of  CEAs  with  inoperable 
position  indicators  can  be  verified  by 
the  "Full  In"  or  "Full  Out"  limits. 
Although  TS  3.1.3.2  may  have  originally 
been  intended  to  allow  continued 
operation  using  the  "Full  In"  limits,  it 
has  never  been  clearly  addressed  in  the 
specification.  NUREG-1432  allows  the 
use  of  both  the  "Full  In"  or  "Full  Out" 
limits.  This  amendment  request  will  not 
change  the  methods  for  CEA  operation, 
although  it  will  reduce  unnecessary 
CEA  manipulations  due  to  CEA  position 
indication  problems. 

The  requirements  of  Specification 
3.1.3.1  will  ensure  that  an  individual 
CEA  is  maintained  in  proper  alignment 
with  the  remaining  CEAs  in  the  group. 
Specification  3.1.3.6  will  ensure  the 
CEA  groups  are  maintained  within  the 
proper  withdrawal  sequence  and 
insertion  limits.  Specification  3.1.3.5 
will  ensure  the  shutdown  CEA  groups 
are  maintained  in  the  "Full  Out" 
position.  The  CEA  position  indication 
changes  allowed  hy  this  amendment 
request,  including  the  allowance  to  use 
the  "Full  In"  limits,  can  produce  a  CEA 
configiuation  that  is  different  fit)m  that 
allowed  by  the  ciurent  TSs.  However, 
the  allowed  configurations  will  be 
bounded  by  the  TS  3.1.3.2  Action  "c" 
requirements  for  compliance  with 
Specifications  3.1.3.1.  3.1.3.5.  and 
3.1.3.6.  Therefore,  the  action 
requirements  of  TS  3.1.3.2  will  ensure 
the  CEAs  are  operated  consistent  with 
the  safety  analysis  assumptions. 

Therefore,  this  change  does  not  create 
the  possibility  of  a  new  or  different  kind 
of  accident  from  any  previously 
evaluated.    ' 

3.  Does  not  involve  a  significant 
reduction  in  the  margin  of  safety. 

The  portions  of  this  change  that  are 
made  in  accordance  with  GL  91-08  are 
considered  administrative  in  nature  and 
have  no  effect  on  the  margin  of  safety. 
The  remaining  changes  can  result  in  a 
lower  probability  of  CEA  misoperation 
and  reduce  the  potential  of  plant 
transients  due  to  CEAs  that  slip  or  drop 
into  the  core  while  performing 
unnecessary  group  realignments.  These 
changes  can  also  reduce  unnecessary 
plant  shutdowns,  due  to  unneeded 
restrictions  on  CEA  position  indication. 
An  unnecessary  plant  shutdown 
produces  an  opportunity  for  plant 


upsets  that  can  be  avoided  by  this 
change.  The  proposed  TS  provide  an 
equivalent  level  of  safety  as  those 
specifications  that  cunently  exist. 
Therefore,  this  change  does  not  involve 
a  significant  reduction  in  the  margin  of 
safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and.  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Tomlinson  Ubiaiy.  Ailcansas 
Tech  University.  Russellville.  AR  72801. 

Attorney  for  licensee:  Nicholas  S. 
Reynolds,  Esquire.  Winston  and  Strawn, 
1400  L  Street,  N.W.,  Washington,  DC 
2000S-3502. 

NRC  Project  Director:  John  N. 
Hannon. 

Entergy  Operations,  Inc..  Docket  No.  50- 
368.  Arkansas  Nuclear  One.  Unit  No.  2, 
Pope  County,  Arkansas 

Date  of  amendment  requeirt; 
September  17, 1998. 

Description  of  amendment  request: 
The  proposed  amendment  addresses  a 
problem  associated  with  the  existing 
technical  specifications  being 
inconsistent  with  the  design  of  the  plant 
protection  system  (PPS).  The  PPS  uses 
a  design  in  which  a  single  bistable  is 
used  to  automatically  enable  the 
selected  core  protection  calculator  (CPC) 
trip  functions  whenever  a  permissive 
exists  to  bypass  the  high  logarithmic 
power  level  trip  function.  TTie  technical 
specifications  allow  the  bypass  of  the 
high  logarithmic  power  trip  when 
power  is  above  10  ~  *  percent  power  and 
allow  bypasses  of  the  affected  CPC  trips 
when  power  is  below  10  ~  *  percent 
power.  The  proposed  technical 
specification  change  establishes  a  range 
for  the  bistable  setpoint  to  be  within 
such  that  it  is  possible  to  meet  both  of 
its  design  functions  while  also  meeting 
the  technical  specification 
requirements. 

Basis  for  proposed  no  significant 
hazards  consideration  detennination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1 .  Does  not  involve  a  significant 
increase  in  the  probability  or  ' 

consequences  of  an  accident  previously 
evaluated. 

This  technical  specification  (TS) 
change  request  modifies  the  power  level 
at  which  two  of  the  three  operating 


bypasses  can  be  set  to  operate.  This 
change  is  necessary  because  the  present 
plant  bistable  design  requires  a  range  for 
this  bistable  to  operate  within  rather 
than  a  specific  setpoint  as  required  by 
the  present  TS.  The  single  bistable 
associated  with  these  opoating 
bypasses  is  designed  with  an  inherent 
hysteresis  loop  and  therefore  requires  an 
operating  range.  The  band  of  10  "  *%  to 
10  ~  2%  of  ratwd  thermal  power  provides 
the  bistable  an  adequate  operatkig  range 
to  accoimt  for  the  inherent  bistable 
hysteresis,  allow  for  bistable  drift,  and 
provides  margin  for  the  applicable 
uncertainties.  Regardless  of  the  actual 
bistable  setpoint  within  this  band,  the 
bistable  design  ensures  that  either  the 
high  logaritlmiic  power  level  or  the  core 
protection  calculator  (CPC)  gmerated 
trips  are  available  to  provide  reactor  trip 
protection.  The  CPC  and  logarithmic 
power  operating  bypasses  and  their 
setpoints  are  not  considered  credible 
accident  initiatore  and  therefore 
modifying  their  setpoints  does  not 
involve  a  significant  increase  in  the 
probability  of  an  accident  previously 
evaluated. 

The  automatic  removal  function  of 
these  operating  bypasses  is  designed  to 
mitigate  the  consequences  of  accidents. 
As  described  within  the  background 
section  of  the  TS  change  request,  the 
safety  analyses  associated  with 
operating  bypasses  have  been  reviewed 
for  the  acceptability  of  these  changes. 
This  review  concluded  that  these 
changes  are  considered  bounded  by  the 
existing  safety  analyses.  Since  these  TS 
-changes  are  boimded  within  the  present 
safety  analyses,  they  do  not  involve  a 
significant  increase  in  the  consequences 
of  an  accident  previously  evaluated. 

The  remaining  changes  included  in 
this  TS  change  request  are  being  made 
to  clarify  the  existing  requirements  for 
the  operating  bypasses  and  to  establish 
consistency  with  the  above  described 
changes.  The  remaining  changes  have 
been  found  acceptable  because  they  are 
considered  administrative  in  nature  and 
have  no  effect  on  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

Therefore,  this  change  does  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an 
accident  previously  evaluated. 

2.  Does  not  create  the  possibility  of  a 
new  or  different  kind  of  accident  from 
any  previously  evaluated. 

There  are  no  physical  plant 
modifications  being  made  to  the  plant  as 
a  result  of  this  change.  The  only 
function  that  is  required  by  the  TS  and 
modified  by  this  change  is  associated 
with  the  allowed  setpoint  for  the 
automatic  bypass  removal  feature  of  the 


CPCs.  This  feature  will  still  be  required 
by  the  TS,  but  will  be  allowed  a  sUghtly 
higher  setpoint.  The  system  connections 
and  the  reactor  trip  setpoints  are  not 
affected  by  this  change.  The  CPC  and 
logarithmic  power  operating  bypasses 
and  their  setpoints  are  not  considered  as 
credible  accident  initiators.  Therefore, 
this  change  does  not  create  the 
possibilify  of  a  new  or  different  kind  of 
accident  from  any  prBviously  evaluated. 

3.  Does  not  involve  a  significant 
reduction  in  the  margin  of  safety. 

The  safefy  analyses  associatea  with 
these  operating  bypasses  have  been 
revie%ved  for  t&  acceptability  of  these 
changes.  This  review  concluded  that  the 
changes  associated  with  this  TS  change 
request  are  considered  bounded  within 
the  existing  safety  analyses.  The 
associated  safety  analyses  have  been 
considered  to  be  acceptable  because 
they  have  produced  acceptable  results 
and  thus  provide  an  acceptable  margin 
to  safety.  Therefore,  this  change  does 
not  involve  a  significant  reduction  in 
the  marmn  of  safety. 

The  ^5RC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Ro<an 
location:  Tomlinson  Library,  Arkansas 
Tech  University.  Russellville.  AR  72801. 

Attorney  for  licensee:  Nicholas  S. 
Reynolds,  Esquire,  Winston  and  Strawn, 
1400  L  Street,  N.W.,  Washington,  DC 
2000S-3502. 

NRC  Protect  Director  John  N. 
Hannon. 

Entergy  Operations  Inc..  Docket  No.  50- 
382.  Watford  Steam  Electric  Station, 
Unit  3.  St.  Charles  Parish.  Louisiana 
Date  of  amendment  request:  June  29, 

1998. 

Description  of  amendment  request: 
The  proposed  changes  modify  Technical 
Specification  (TS)  3.7.6.1  (Control  Room 
Emergency  Air  Filtration  System — 
Modes  1-4),  TS  3.7.6.2  (Control  Room 
Emeigency  Air  Filtration  System — 
Modes  5  and  6),  TS  3.7.6.3  (Control 
Room  Air  Temperature — ^Modes  1-4). 
TS  3.7.6.4  (Control  Room  Air 
Temperature — Modes  5  &  6),  and  TS 
3.7.6.5  (Control  Room  Isolatimand 
Pressurization),  and  the  associated 


The  proposed  changes  to  the  control 
room  ventilation  TS  affects  the 
Applicability  and  the  Actions.  These 
changes  will  make  the  TS  consistent 
%vith  NUREG-1432  (Standard  Technical 
Specifications  Combustion  Engineoing 
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Plants),  as  applicable,  and  the  accident 
analysis.  The  proposed  changes  to  the 
TS  Bases  make  the  Bases  consistent 
with  the  TS  and  also  clarify  that 
suspending  movement  of  irradiated  fiiel 
assemblies  shall  not  preclude  movement 
to  a  safe  conservative  position. 

Basis  for  proposed  no  significant 
hazards  consideration  detennination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  Will  operation  of  the  Csdlity  in 
accordance  with  this  proposed  diange 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an 
accident  previously  evaluated? 
Response:  No. 

The  proposed  changes  revise  the 
control  room  ventilation  Technical 
Specifications  (TS)  Actions  to  delete  the 
Action  statement  to  suspend  all 
operations  involving  positive  reactivity 
changes,  and  adds  an  Applicability  and 
Action  related  to  the  movement  of 
irradiated  fuel  assemblies.  The  changes 
also  add  an  Applicability  footnote  and 
revise  the  Bases  to  allow  irradiated  fuel 
assemblies  to  be  placed  in  a  safe 
conservative  position  when  movement 
is  required  to  be  suspended.  Other 
changes  to  the  Bases  are  being  made  to 
be  consistent  with  the  TS.  These 
changes  do  not  affiact  the  probability  of 
an  accident.  The  control  room 
ventilation  systems  (ventilation, 
temperature,  or  envelope)  do  not  affect 
the  initiators  of  an  accident;  therefore, 
the  changes  do  not  alter  the  initiators  of 
anyanalvzed  events. 

The  administrative  and  more 
restrictive  changes  do  not  affect  the 
consequences  of  an  accident.  The 
administrative  changes  add  an 
AppUcability  footnote  and  revise  the  TS 
Bases  to  make  them  consistent  with  the 
TS.  This  will  ensure  the  applicable 
control  room  ventilation  system  TS  are 
entered  during  movement  of  irradiated 
fuel  assemblies  and  that  there  is  no 
confusion  associated  with  the  Bases 
being  inconsistent.  The  more  restrictive 
change  of  adding  the  AppUcabiUty 
during  movement  of  irradiated  fiiel 
assemblies  and  the  Action  to  suspend 
movement  of  irradiated  fuel  assemblies 
eliminates  the  precursor  to  the  fuel 
handling  accident  which  prevents  the 
fuel  handling  accident  from  occurring 
when  the  control  room  ventilation 
systems  are  inoperable.  The  addition  of 
this  Action  ensures  the  event  that  may 
release  radioactivity  is  precluded  when 
the  control  room  ventilation  systems  are 
inoperable. 

Ine  less  restrictive  changes  (deleting 
the  requirement  to  suspend  positive 


reactivity  changes  and  a  Bases  change 
which  allows  irradiated  fuel  assemblies 
to  be  placed  in  a  safe  conservative 
position  when  movement  has  been 
suspended)  do  not  affect  the 
consequences  of  an  accident  because  no 
accident  mitigator  is  afEacted.  The  safety 
anal]rsi8  credits  instrumentation  to 
detect  a  boron  dilution  accident  and 
alert  the  control  room  staff.  After  the 
control  room  staff  is  alerted,  the 
accident  is  terminated  without  a 
radioactive  consequence.  These 
instAiments  are  required  to  be  Operable 
and  if  one  is  inoperable,  positive 
reactivity  changes  are  required  to  be 
suspended.  If  both  instruments  become 
inoperable,  alcmg  with  suspension  of 
positive  reactivity  additions,  boron 
concentration  is  required  to  be 
determined  at  frequencies  specified  ifi 
the  Core  Operating  Limits  Report  (only 
when  source  range  neutron  flux 
monitors  are  inoperable).  Also,  the 
shutdown  margin  (SDM)  is  required  to 
be  met.  If  the  SI^  requirements  are  not 
met,  action  must  be  taken  to  borate 
(addition  of  negative  reactivity)  until  the 
SDM  is  restored.  Therefore,  if  the 
control  room  ventilation  systems  are 
inoperable,  suspension  of  positive 
reactivity  changes  are  not  required.  The 
added  statement  in  the  Bases  allows 
irradiated  fuel  assemblies  to  be  placed 
in  a  safe  conservative  position  to 
preclude  a  fuel  handling  accident  from 
occurring.  These  Actions  ensure  that 
appropriate  measures  are  taken  to 
preclude  events  that  would  require  the 
control  room  to  be  isolated  when  any  of 
the  control  room  ventilation  systems  are 
inoperable. 

Tnerefore,  the  proposed  changes  will 
not  involve  a  significant  increase  in  the 
probability  or  consequences  of  any 
accident  previously  evaluated. 

2.  Will  operation  of  the  facility  in 
accordance  with  this  proposed  diange 
create  the  possibility  of  a  new  or 
difiierent  type  of  accident  from  any 
acddent  previously  evaluated? 
Response:  No. 

The  proposed  changes  revise  the 
control  room  ventilation  TS  Actions  to 
delete  the  Action  statement  to  suspend 
all  operations  involving  positive 
readivity  changes,  and  adds  an 
Applicability  and  Action  related  to  the 
movement  of  irradiated  fuel  assemblies. 
The  changes  also  add  an  Applicability 
footnote  and  revise  the  Bases  to  allow 
irradiated  fuel  assemblies  to  be  placed 
in  a  safe  conservative  position  when 
movement  is  required  to  be  suspended. 
Other  changes  to  the  Bases  are  being 
made  to  be  consistent  with  the  TS. 
These  changes  do  not  alter  the  design  or 
configuration  of  the  plant.  There  has 
been  no  physical  change  to  plant 


systems,  stnidures,  or  components.  The 
proposed  changes  will  not  reduce  the 
ability  of  any  of  the  safety-related 
equipment  required  to  mitigate 
Antidpated  G^ierational  Occurrences 
(AOOs)  or  acddents.  Therefore,  the 
proposed  changes  will  not  create  the 
possibility  of  a  new  or  different  kind  of 
acddent  fit>m  any  acddent  previously 
evaluated. 

3.  Will  operation  of  the  fodlity  in 
accordance  with  this  proposed  change 
involve  a  significant  reduction  in  a 
margin  of  sdBsty? 
Response:  No. 

The  proposed  changes  revise  the 
control  room  TS  Actions  to  delete  the 
Action  statement  to  sxispend  all 
operations  involving  positive  reactivity 
changes,  and  adds  an  Applicability  and 
Action  related  to  the  movement  of 
irradiated  fiiel  assemblies.  The  changes 
also  add  an  Applicability  footnote  and 
revise  the  Bases  to  allow  irradiated  fuel 
assemblies  to  be  placed  in  a  safe 
conservative  position  when  movement 
is  required  to  be  suspended.  Other 
changes  to  the  Bases  are  being  made  to 
be  consistent  with  the  TS.  The  mmyn 
of  safety  is  not  affected  because  the 
proposed  changes  to  delete  one  Action 
and  add  an  Applicability  and  Action 
ensures  the  assumptions  of  the  acddent 
analysis  are  being  met.  The 
administrative  changes  ensure  the 
applicable  TS  are  entered  and  eliminate 
confusion  assodated  with  the 
discrepancies  between  the  TS  and 
Bases.  The  more  restrictive  changes  of 
adding  an  Applicability  and  Action 
eliminates  the  precursor  to  an  event 
(fuel  handling  acddent)  that  may 
release  radioactivity  when  the  control 
room  ventilation  systems  are  inoperable. 
The  less  restrictive  changes  revises  the 
TS  to  rely  on  the  instrumentation 
credited  in  the  acddent  analysis  and  to 
allow  inadiated  fuel  assemblies  to  be 
placed  in  a  safe  position  to  preclude  a 
fuel  handling  acddent.  The  instruments 
are  required  to  be  operable  per  TS. 
Compuance  with  these  TS  and  also  the 
SDM  TS  ensures  that  boron  dilution 
event  is  precluded  or  can  be  mitigated. 
Therefore,  suspension  of  positive 
reactivity  changes  is  not  required  when 
the  control  room  ventilation  systems  are 
inoperable.  These  Actions  ensure  that 
appropriate  measures  are  taken  to 
preclude  events  that  would  require  the 
control  room  to  be  isolated  when  any  of 
the  control  room  ventilation  systems  are 
inoperable.  Therefore,  the  proposed 
change  will  not  involve  a  significant 
reduction  in  a  margin  of  safisty. 

The  NRC  sUffhas  reviewed  the 
licensee's  analysis  and,  based  on  thif 
review,  it  appean  that  the  three 
standards  of  1 0  CFR  50.92(c)  are 
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satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Doctunent  Room 
Location:  University  of  New  Orleans 
Library,  Louisiana  Collection,  Lakefront, 
New  Orleans,  LA  70122. 

Attorney  for  licensee:  N.S.  Reynolds, 
Esq..  Winston  &  Strewn  1400  L  Street 
N.W..  Washington,  D.C  20005-3502. 

NBC  Project  Director:  John  N. 
Hannon. 

Entergy  Operations  Inc..  Docket  No.  50- 
382.  Waterford  Steam  Electric  Station. 
Unit  3  (Waterford  3).  St.  Charles  Parish. 
Louisiana 

Date  of  amendment  request:  August 
12.1998 

Description  of  amendment  request: 
The  proposed  amendment  will  change 
Technical  Specifications  (TS)  3.1.2.8, 
3.5.1,  3.5.4.  Figure  3.1-1,  and  Bases  3/ 
4.5:2  for  Waterford  3.  It  increases  the 
maximum  boron  concentration  in  the 
Safisty  Injection  Tanks  (SITs)  and  the 
Refiielin«  Water  Storage  Pool  (RWSP) 
from  2300  ppm  to  2900  ppm. 

Basis  for  proposed  no  significant 
hazards  consideration  detennination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  Will  operation  of  the  fedlity  in 
accordance  with  this  proposed  change 
involve  a  significant  increase  in  the 
probability  or  consequence  of  any 
acddent  previously  evaluated? 

Response:  No. 

The  proposed  change  increases  the 
Tn«yi»niim  boron  Concentration  in  the 
SITs  and  the  RWSP  from  2300  ppm  to 
2900  ppm.  This  change  does  not  affed 
the  prcKMbility  of  any  acddent.  This 
increase  in  boron  concentration  afiiacts 
the  pH  of  water  in  the  safety  injection 
sump  during  a  LOCA  (Loss  of  Coolant 
Acddent]  and  the  potential  for  boron 
predpitation.  The  amount  of  TSP  in 
containment  is  adequate  to  maintain  the 
pH  above  7.0.  The  revised  long  term 
cooling  analysis  shows  that  boron 
predpitation  will  not  occur  at  the 
higher  boron  concentrations.  Therefore, 
this  change  will  not  adversely  impad 
post-LOCA  core  cooling.  Thus,  the 
consequences  of  a  LOCA  are  not 
affeded. 

Therefore,  the  proposed  change  will 
not  involve  a  significant  increase  in  the 
probability  or  consequence  of  any 
acddent  previously  evaluated. 

2.  Will  operation  of  the  fedlity  in 
accordance  with  this  proposed  change 
create  the  possibility  of  a  new  or 


different  kind  of  acddent  from  any 
acddent  previously  evaluated? 

Response:  No. 

The  proposed  change  will  not  create 
any  new  system  connection  or 
interadicms.  Thus,  no  new  modes  of 
failure  are  introduced.  There  is  no 
significant  impad  on  the  corrosion  rate 
in  the  safety  injection  system  due  to  the 
slightly  hi^er  addic  solutitm  with  the 
hi^er  boron  concentration. 

Therefore,  the  proposed  change  will 
not  create  the  possibility  of  a  new  or 
different  kind  of  acddent  frxnn  any 
acddmt  previously  evaluated. 

3.  WHl  operation  of  the  fedlity  in 
accordance  with  this  proposed  change 
involve  a  significant  reduction  in 
margin  of  safety? 

Response:  No. 

Sumdent  TSP  [Trisodium  Phosphate 
Dodecahydrate]  is  provided  in  the 
containment  to  ensure  that  the  pH  of  the 
safety  injection  sump  water  during  a 
LOCA  remains  above  7.0  as  stated  in  the 
Technical  Spedfication  bases.  Adequate 
time  and  HPSI  [Hig|i  Pressure  Safety 
Injection]  flow  exist  to  avoid  boron 
predpitation  during  a  LOCA.  The 
higher  boron  concentration  limit  will 
also  allow  higher  refueling  boron 
concentrations  vidilch  will  increase  the 
available  shutdown  margin. 

llierefore,  the  proposed  change  does 
not  involve  a  significant  reduction  in 
margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appean  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Ilierefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
Location:  University  of  New  Orleans 
Library,  Louisiana  Collection,  Lakefront, 
New  Orleans,  LA  70122. 

Attorney  for  licensee:  N.S.  Reynolds, 
Esq.,  Winston  ft  Strawn  1400  L  Street 
N.W.,  Washington,  D.C.  20005-3502 

NRC  Project  Director:  John  N.  Hannon 

Florida  Power  Corporation,  et  al.. 
Docket  No.  50-302,  Crystal  River 
Nuclear  Generating  Plant.  Unit  No.  3. 
Citrus  County.  Florida 

Date  of  amendment  request:  August 
31, 1998. 

Description  of  amendment  request: 
The  proposed  amendment  would  revise 
Improved  Technical  Spedfication  (ITS) 
5.6.2.10,  "Steam  Generator  (OTSG 
[once-through  steam  generator])  Tube 
Surveillance  Program,"  to  indude  a  new 
repair  process,  c^ed  a  "repair  roll"  or 
"re-roll."  The  process  would  be  used  to 
repair  steam  gmerator  tubes  with 
defects  within  the  upper  tubesheeL 


Changes  to  inservice  inspection  and 
reporting  requirements  are  proposed  for 
tubes  wUch  are  repaired  using  this 
process.  The  proposed  revision  would 
also  require  inspection  of  both  OTSGs 
during  each  inservice  inspecdon.  In 
addition,  several  fcxmat  and  editorial 
changes  are  proposed  to  ITS  5.6.2.10 
and  to  ITS  5.7.2,  "Special  Repents."  for 
clarification  purposes. 

Sosis  for  proposed  no  significant 
hazards  conadetation  detennination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  anal]rsis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below. 

1.  Involve  a  significant  increase  in  the 
probability  or  consequences  of  an 
acddent  previously  evaluated. 

The  proposed  LAR  (lionise 
amendment  request]  addresses  several 
editorial  and  format  changes  wdilch  do 
not  impad  acddent  analyses.  LAR  f235 
also  proposes  to  implement  the  repair 
roll  (re-roll)  process. 

The  qualincatian  of  the  re-roll  joint  is 
based  on  establishing  a  mechanical  roll 
length  which  will  cany  all  structural 
loads  Imposed  on  the  tubes  with 
required  maiglns.  A  series  of  tests  and  . 
analyses  were  perfonned  to  establish 
this  length.  Tests  that  were  perfonned 
induded  leak,  tensile,  fetigue.  ultimate 
load  and  eddy  current  measuremeot 
uncertainty.  The  analyses  evaluated 
plant  operating  and  hulted  loads  in 
addition  to  tubesheet  bow  effects.  Any 
tube  leakage  will  be  bounded  by  the 
main  steam  line  break  (MSLB) 
evaluation  presented  in  the  Final  Safety 
Analysis  Rep(Ht  (FSAR).  The  proposed 
diange  also  requires  inspectians  of  the 
joints  created  by  the  repair  roll  process. 
The  addition  of  this  inspection  does  not 
change  any  acddent  initiators.  The 
proposed  inspections  after  re-roll 
installation,  and  during  future  inservice 
inspections,  assure  continuous 
monitoring  of  these  tubes  such  that 
inservicedegradation  of  tubes  repaired 
by  the  re-roll  process  will  be  deteded. 
Based  on  the  Framatome  Technologies 
qualification,  as  well  as  the  histcuy  for 
KimiUr  industry  repair  rolls,  there  are 
no  new  safety  issues,  as  defined  in 
BAW-2303P,  Revision  3,  associated 
with  the  repair  roll.  Therefore,  this 
change  does  not  involve  a  significant 
increase  in  the  probabifity  or 
consequences  of  any  acddent 
previously  evaluated. 

(2)  Create  the  possibility  of  a  new  or 
different  kind  of  acddent  from  any 
acddent  previously  evaluated. 

No  new  feilure  modes  or  acddent 
scenarios  are  created  by  the  re-roll 
process.  The  new  pressure  boundary 
joint  created  by  the  repair  roll  process 
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has  been  shown  by  testing  and  analysis 
to  provide  structural  and  leakage 
integrity  equivalent  to  the  original 
design  and  construction  for  all  normal 
operating  and  accident  conditions. 
Furthermore,  the  testing  and  analysis 
demonstrate  the  repair  roll  process 
creates  no  new  adverse  effects  for  the 
repaired  tube  and  does  not  change  the 
design  or  operating  characteristics  of  the 
OTSGs.  In  the  unUkely  event  that  a  tube 
with  a  repair  roll  should  fail  and  sever 
completely  at  the  transition  of  the  re-roll 
region,  the  tube  would  remain  engaged 
in  the  tubesheet  bore,  preventing 
interaction  with  other  surrounding 
tubes.  In  this  case,  leakage  is  bounded 
by  the  steam  generator  tube  rupture 
(SGTR)  accident  analysis.  Therefore, 
this  change  does  not  create  a  possibility 
of  a  new  or  different  kind  of  accident 
from  any  previously  evaluated. 

(3)  Involve  a  significant  reduction  in 
a  margin  of  safety. 

The  repair  roll  process  effectively 
removes  the  defective/degraded  area  of 
the  tube  from  service.  The  new  roil 
expanded  interface  created  with  the 
tubesheet  satisfies  all  the  necessary 
structural,  leakage  and  heat  transfer 
requirements.  The  joint  is  constrained 
within  the  tubesheet  bore;  thus,  there  is 
no  additional  risk  associated  with  tube 
rupture.  The  accident  leakage  is  shown 
to  be  well  ivithin  the  initial  assumption 
of  the  MSLB  analysis  of  one  gallon  per 
minute  primary-to-secondary  leakage. 
Therefore,  the  FSAR  analyzed  accident 
scenarios  remain  bounding,  and  the  use 
of  the  repair  roll  process  does  not 
reduce  the  margin  of  safety. 

The  NRC  stan  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  50.92(c)  are  satisfied. 

Therefore,  the  NRC  staH^  proposes  to 
determine  that  the  amendment  request 
involves  no  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  Coastal  Region  Library,  8619 
W.  Crystal  Street,  Crystal  River,  Florida 
34428. 

Attorney  for  licensee:  R.  Alexander 
Glenn,  General  Counsel,  Florida  Power 
Corporation.  MAC— ASA.  P.O.  Box 
14042,  St.  Petersburg,  Florida  33733- 
4042. 

NBC  Project  Director  Frederick  ]. 
Hebdon. 

Florida  Power  Corporation,  et  al.. 
Docket  No.  50-302.  Crystal  River 
Nuclear  Generating  Plant.  Unit  No.  3 
(CR-3).  Citrus  County.  Florida 

Date  of  amendment  request:  August 
31, 1998. 

Description  of  amendment  request: 
The  proposed  amendment  will  change 


the  Improved  Technical  Specifications 
(ITS)  to  add  three  additional  Regulat(ny 
Guide  (RG)  1.97  Type  A  Category  1  post- 
accident  monitoring  (PAM) 
instrumentation  variables  and  one  Type 
B  Category  1  PAM  instrumentation 
variable  to  ITS  Table  3.3.17-1.  Post- 
Accident  Monitoring  Instr\mientation. 
The  Type  A  Category  1  variables  added 
are  low  pressure  injection  (LPI)  pump 
run  status,  LPI  suction  fix>m  reactor 
building  (RB)  sump  isolation  valves 
DHV-42  and  DHV-43  open  position, 
and  high  pressure  injection  (HPI)  pump 
run  status.  The  Type  B  Category  1 
variable  added  is  reactor  coolant  system 
(RCS)  low  range  pressure. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below. 

1.  Involve  a  significant  increase  in  the 
probability  or  consequences  of  an 
accident  previously  evaluated? 

The  addition  of  post-accident 
monitoring  instrumentation  to  the  CR— 
3  ITS  and  ITS  Bases  is  to  ensure 
instrumentation  is  available  for  use  by 
the  operators  for  performing  manual 
actions,  or  to  verify  automatic  actions 
have  occurred,  which  are  required  to 
mitigate  the  effects  of  a  design  basis 
accident.  The  instrumentation  is  used 
for  monitoring  by  the  operators  only 
after  an  accident  occurs,  performs  no 
automatic  functions,  and  there  are  no 
credible  failures  of  this  instrumentation 
which  could  initiate  any  accident 
previously  evaluated,  llierefore,  the 
probability  of  occurrence  of  any 
accident  previously  evaluated  is 
unaffected. 

The  availability  and  use  of  this 
instrumentation  ensures  that  the 
prescribed  manual  operator  actions  for 
mitigating  the  consequences  of  an 
accident  will  be  implemented  when 
necessary,  and  that  the  o[>erator  has 
sufficient  information  to  verify  required 
automatic  actions  have  occiured  when 
necessary.  Therefore,  the  availability 
and  use  of  the  instrumentation  provides 
assurance  that  the  consequences  of 
accidents  will  not  be  greater  than  that 
previously  evaluated. 

2.  Create  the  possibility  of  a  new  or 
diffierent  kind  of  accident  from 
previously  evaluated  accidents? 

The  adoition  of  post-acddent 
monitoring  instrumentation  to  the 
CR-3  ITS  and  ITS  Bases  is  to  ensure 
instnunentation  is  available  for  use  by 
the  operators  for  performing  manual 
actions,  or  to  verify  automatic  actions 
have  occiured,  which  are  required  to 
mitigate  the  effects  of  a  design  l>asis 


accident.  The  instrumentation  is  used 
for  monitoring  by  the  operators  only 
after  an  accident  occurs,  performs  no 
automatic  functions,  and  there  are  no 
credible  failures  of  this  instrumentation 
which  could  initiate  a  new  or  different 
kind  of  accident.  Therefore,  the 
possibility  of  a  new  or  diffioront  kind  of 
accident  occurring  as  a  result  of  this 
passive  instrumentation  is  not  created. 

3.  Involve  a  significant  reduction  in  a 
margin  of  safety? 

The  addition  of  post-acddent 
monitoring  instrummitation  to  the 
CR-3  ITS  and  ITS  Bases  is  to  ensure 
instnunentation  is  available  for  use  by 
the  operators  for  performing  manual 
actions,  or  to  verify  automatic  actions 
have  occuirred,  which  are  required  to 
mitigate  the  effects  of  a  design  basis 
accident.  The  instrumentation  is  used 
for  monitoring  by  the  operators  only 
after  an  accident  occurs,  and  performs 
no  automatic  functions.  The  availability 
and  use  of  this  instrumentation  ensures 
that  the  prescribed  manual  operator 
actions  for  mitigating  the  consequences 
of  an  accident  will  be  implemented 
when  necessary,  and  that  the  operator 
has  sufficient  information  to  verify 
required  automatic  actions  have 
occurred  when  necessary.  These 
required  manual  and  automatic  actions 
are  necessary  to  preserve  the  margin  of 
safety  as  defined  in  the  CR-3  ITS  and 
ITS  Bases.  The  availability  and  use  of 
this  instnunentation  provides  assurance 
that  the  existing  margin  of  safety  will  be 
maintained,  and  assumptions  related  to 
the  margin  of  safisty  during  mitigation  of 
design  basis  accidents  will  be  preserved. 
Therefore,  the  existing  margin  of  safety 
will  not  be  reduced. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  50.92(c)  are  satisfied. 

Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendment  request 
involves  no  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  Coastal  Region  Library,  8619 
W.  Crystal  Street,  Crystal  River,  Florida 
34428. 

Attorney  for  licensee:  R.  Alexander 
Glenn,  General  Counsel,  Florida  Power 
Corporation,  MAC-A5A,  P.  O.  Box 
14042,  St.  Petersburg,  Florida  33733-^^^ 
4042. 

NRC  Project  Director:  Frederick  J. 
Hebdon. 

GPU  Nuclear.  Inc.  et  al..  Docket  No. 
50-219,  Oyster  Creek  Nuclear 
Generating  Station.  Ocean  County.  New 
Jersey. 

Date  of  amendment  request:  May  5. 
1998, 
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Description  of  amendment  request: 
This  request  is  to  change  the  licensing 
basis  to  allow  for  a  small  amount  of 
containment  overpressure  to  ensure 
sufficient  net  positive  suction  head  for 
the  Emergency  Core  Cooling  System 
pumps  under  post  Loss  of  Cooling 
Accident  (LOCA)  conditions. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
t>elow: 

The  proposed  change  to  the  licensing 
basis  does  not  "Involve  a  significant 
increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated  *  •  *  ".  As  the  strainers  have 
no  function  until  after  the  design  basis 
LDCA  occurs,  the  design  of  the  strainer 
cannot  affect  the  probability  of  a  Large 
Break  LOCA. 

The  requested  change  to  raise  the 
assumed  containment  overpressure  for 
suction  strainer  design  to  1.25  psig  is 
less  than  that  which  is  already  used  in 
LOCA  analyses  for  offsite  releases. 
Therefore,  this  change  will  not  increase 
the  offsite  consequences  of  any 
previously  analyzed  accident.  The 
frequency  of  a  design  basis  LOCA 
occiurence  at  the  (Dyster  Creek  Nuclear 
Generating  Station  is  conservatively 
estimated  at  5.67  x  10  ~*  per  year.  "Hie 
frequency  of  a  design  basis  LOCA  with 
a  loss  of  containment  overpressure  is 
conservatively  estimated  at  2.46  x  10~'' 
per  year. 

Since  the  frequency  of  the  design 
basis  LOCA  coincident  with  a  loss  of 
containment  overpressiue  is 
insignificant  (2.46  x  10  ~''),  the 
requested  increase  does  not  significantly 
impact  the  probability  of  exceeding  the 
existing  design  bases.  The  core  damage 
fr^uency  increase  due  to  the  request  for 
overpressure  is  mitigated,  in  part,  by  the 
current  procedural  requirement  to  flood 
containment  following  the  design  basis 
LOCA,  thereby  obviating  the  need  for 
over  pressure  in  the  long  term.  The  risk 
evaluation,  performed  in  support  of  the 
request  for  over  pressure,  indicated  a 
non-risk  significant  change  in  the  core 
damage  frequency. 

The  proposed  change  to  the  licensing 
bases  does  not  "Create  the  possibility  of 
a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated 
•  •  •".  Both  the  new  and  existing 
strainers  are  passive.  They  function 
solely  to  prevent  debris  from  entering 
the  suction  of  the  core  and  containment 
spray  piunps.  The  only  significant 
difference  is  that  the  new  strainers  can 
remove  more  debris  without  clogging. 
_The  slight  amount  of  containment 


overpressure  does  not  affect  the 
operation  of  the  strainers,  and  improves 
the  ability  of  the  core  spray  and 
contaiiunent  spray  systems  to  continue 
operation.  Therefore,  no  new  or 
different  kind  of  accident  is  created  or 
possible. 

The  proposed  change  to  the  licensing 
bases  does  not  "Involve  a  significant 
reduction  in  a  margin  of  safety  *  •  *." 
The  modification  increases  the  amoimt 
of  debris  that  can  be  removed  while 
maintaining  core  spray  system 
operation.  The  requested  change  takes, 
credit  for  1.25  psig  of  wetwell 
overpressure.  However,  as  the  requested 
change  is  bounded  by  existing 
calculations  for  offsite  release,  no 
significant  reduction  in  the  margin  of 
safety  can  occur.  Additionally,  as 
demonstrated  in  Attachment  III,  the 
probability  of  a  LOCA  with  a  loss  of 
containment  overpressiue  is  not 
significant. 

Guidance  has  been  provided  in  "Final 
Procedures  and  Standards  on  No 
Significant  Hazards  Considerations," 
Final  Rule,  51  FR  7744,  for  the 
application  of  standards  to  license 
change  requests  for  determination  of  the 
existence  of  significant  hazards 
considerations.  This  dociunent  provided 
examples  of  amendments  which  are  and 
are  not  considered  likely  to  involve 
significant  hazards  considerations. 

Based  on  the  above  evaluation  and  the 
review  of  51  FR  7744,  this  proposed 
change  to  the  licensing  basis  of  the 
Oyster  Creek  Nuclear  Generating  Station 
does  not  involve  irreversible  changes,  a 
significant  relaxation  of  the  criteria  used 
to  establish  safety  limits,  a  significant 
relaxation  of  the  bases  for  the  limiting 
safety  system  settings,  or  a  significant 
relaxation  of  the  bases  for  the  limiting 
conditions  for  operations.  Therefore, 
based  on  the  guidance  provided  in  the 
Federal  Register  and  the  criteria 
established  in  10  CFR  50.92(c).  the 
proposed  change  does  not  constitute  a 
significant  hazard. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and.  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Ocean  Coimty  Library, 
Reference  Department,  101  Washington 
Street,  Toms  River,  NJ  08753. 

Attorney  for  Ucensee:  Ernest  L.  Blake, 
Jr.,  Esquire,  Shaw,  Pittman,  Potts  & 
Trowbridge.  2300  N  Street,  NW., 
Washington,  DC  20037. 

NRC  Project  Director:  Cecil  O. 
Thomas. 


Northeast  Nuclear  Energy  Company,  et 
al..  Docket  No.  50-336.  Millstone 
Nuclear  Power  Station,  Unit  No.  2,  New 
London  County,  Connecticut 

Date  of  amendment  request: 
September  9. 1998. 

Description  of  amendment  request: 
The  proposed  amendment  would 
change  the  Technical  Specifications 
(TS)  by:  (1)  Changing  the  TS  Definitions 
1.24,  "Core  Operating  Limits  Report." 
1.27,  "Engineering  Safety  Feature 
Response  Time,"  and  1.31. 
"Radiological  Effluent  Monitoring  and 
Offsite  Dose  Calculation  Manual 
(REMODCM)";  (2)  changing  TS  3.0.2. 
"Limiting  Condition  For  Operation,"  by 
adding  a  new  TS  3.0.6  to  the  Limiting 
Condition  For  Operation  TS  section;  (3) 
changing  TS  4.0.5,  "Siuveillance 
Requirements";  (4)  changing  the  mode 
appUcability  of  TS  3.2.3.  "Total 
Unrodded  Integrated  Radial  Peaking 
Factor— FrT";  (5)  changing  TS  3.3.2.1. 
"Engineered  Safety  Features  Actuation 
System  Instnunentation."  by  modifying 
TS  Table  4.3-2  Table  Notation  (1)  which 
it  references:  (6)  changing  TS  3.4.1.1, 
"Reactor  Coolant  System — Coolant 
Loops  and  Coolant  Circulation  Startup 
and  Power  Operation';  and  (7)  changing 
TS  3.4.11.  "Reactor  Coolant  System- 
Reactor  Coolant  System  Vents."  The 
associated  TS  Bases  sections  would  also 
be  updated  to  reflect  the  proposed 
changes.  The  proposed  changes  would 
resolve  identified  compliance  issues. 

Basis  for  proposed  no  sig/iificant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  Involve  a  significant  increase  in  the 
probability  or  consequences  of  an 
accident  previously  evaluated. 

Technical  Specification  Definitions 

The  minor  editorial  and  non-technical 
changes  to  correct  reference.  sp>elling 
and  terminology  errors  contained  in  the 
definitions  will  not  result  in  any 
technical  changes  to  the  Millstone  Unit 
No.  2  Technical  Specifications.  The 
proposed  changes  will  have  no  adverse 
effect  on  plant  operation.  Tlierefore.  the 
proposed  change  will  not  result  in  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

Technical  Specification  3.0.6 

The  new  Technical  Specification, 
3.0.6,  will  provide  guidance  on 
returning  inoperable  equipment  to 
service,  imder  administrative  control,  to 
demonstrate  operability  of  that 
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equipment,  or  the  operabiHty  or  other 
equipment.  Various  Technical 
Specification  Actions  require  inoperable 
equipment  to  be  removed  from  service, 
such  as  maintaining  a  containment 
isolation  valve  closed  or  tripping/ 
bypassing  a  failed  instrument  channel. 
An  exception  to  these  required  actions 
is  necessary  to  allow  the  performance  of 
testing  to  demonstrate  the  operabiHty  of 
the  equipment  being  returned  to  service. 
Specifically,  this  Technical 
Specification  addresses  the  situation 
where  the  inoperable  equipment  has 
been  repaired,  tested  to  the  extent 
possible,  and  believed  to  be  capable  of 
performing  its  function.  At  this  point,  a 
presumption  of  the  operability  of  the 
equipment  is  reasonable,  and  is 
supported  by  experience.  Therefore,  it  is 
acceptable  to  place  the  equipment  in 
service  for  testing  under  administrative 
control.  Administrative  controls  will  be 
used  to  ensure  the  time  the  equipment 
is  returned  to  service  is  consistent  with 
the  Action  Statements  and  is  limited  to 
the  time  necessary  to  perform  the 
surveillance  requirements. 

This  specification  will  also  allow  the 
inoperable  equipment  to  be  placed  in  a 
condition  different  from  that  required 
by  the  action  statement  to  demonstrate 
the  operability  of  other  equipment.  An 
example  would  be  during  the 
performance  of  an  operability  test  on 
one  reactor  protection  channel  while 
another  channel  associated  with  the 
same  function  is  inoperable.  In  this 
situation  only  one  of  the  channels  could 
be  in  the  tripped  condition,  otherwise  a 
reactor  trip  would  l>e  initiated.  This  is 
already  permitted  for  reactor  protection 
channels  by  Technical  Specifications 
3.3.1.1,  "Instrumentation — Reactor 
Protective  Instrumentation,"  Action  2. 
and  for  engineered  safety  features 
chaimels  by  3.3.2.1,  "Instnunentation — 
Engineered  Safety  Feature  Actuation 
System  Instrumentation,"  Action  2. 

This  provision  is  provided  only  to 
perform  surveillance  requirements  to 
prove  operability,  and  not  to  provide 
time  to  perform  any  other  preventive  or 
corrective  maintenance.  The  testing  will 
be  performed  consistent  with  the 
current  Technical  Specification  Action 
Statement  and  will  be  limited  to  the 
time  necessary  to  perform  the 
surveillance  requirement.  The  proposed 
changes  will  have  no  adverse  effiect  on 
plant  operations.  Therefore,  the 
pro{KMed  change  will  not  result  in  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

Technical  Specification  4.0.5 

The  propoaed  changes  will  revise 
Technical  Specification  4.0.5. a  and 


Bases  3/4.4.10.  "Structural  Integrity."  by 
removing  the  phrase  "(g),  except  where 
specific  written  relief  has  been  granted 
by  the  Commission  pursuant  to  10  CFR 
SO.  Section  50.55a(g)(6)(i)."  The  changes 
to  Technical  Specifications  clarify  that 
all  applicable  requirements  in  10  CFR 
50.55a  apply.  The  changes  relate  to 
inservice  inspection  (ISI)  and  inservice 
testing  (1ST)  requirements  which  are 
specified  in  10  CFR  50.55a,  "Codes  and 
Standards."  The  ISI  and  1ST 
requirements  are  given  in  10  CFR 
50.55a.  which  the  licensee  documents 
via  its  10  year  interval  program 
requirements.  Upon  finding  a  Code 
requirement  impractical  because  of 
limitations  in  the  design  (including 
prohibitive  dose  rates),  construction,  or 
system  configiirations.  NNECO 
(Northeast  Nuclear  Energy  Company) 
would  be  required  to  prepare  the 
determination  describing  the 
impractical  condition(s)  and  the 
applicable  code  requirements  that 
caimot  be  met  in  accordance  with  10 
CFK  50.55a.  paragraphs  (f)(5)(iii)  and 
(iv),  and  (g)(5)(iii]  and  (iv)  if  within  the 
first  12  months  of  a  new  interval.  For 
example.  10  CFR  50.55a(f)(5)(iv).  and 
(g)(5)(iv)  allow  a  licensee  up  to  a  full 
year  after  the  beginning  of  an  updated 
interval  to  inform  the  NRC  of  the  new 
Code  requirements  which  cannot  be  met 
and  to  request  relief.  If  an  impracticality 
is  identified  after  the  first  12  months, 
the  guidance  contained  in  NUREG-1482 
will  be  followed.  This  will  eliminate 
inconsistencies  between  the  Technical 
Specifications  and  the  regtilations. 
There  will  be  no  adverse  effect  on  plant 
operations.  Therefore,  the  proposed 
changes  will  not  result  in  a  significant 
increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

Technical  Specification  3.2.3 

The  proposed  change  will  change  the 
mode  of  applicability  for  Technical 
Specification  3.2.3  from  Mode  1  to 
Mode  1  with  thermal  power  >20%.  Data 
fit>m  the  incore  detectors  are  used  for 
determining  the  measured  radial 
peaking  factors  to  verify  compliance 
with  Technical  Specification  3.2.3. 
However,  the  accuracy  of  the  neutron 
flux  information  bom  the  incore 
detectors  is  not  reliable  below  20% 
power.  The  proposed  change 
acknowledges  this  limitation  of  the 
incore  detectors  by  changing  the 
applicability  of  this  specification  to 
power  levels  where  the  data  from  the 
incore  detectors  is  reliable.  This  will 
have  no  adverse  effect  on  plant 
operations  since  the  current  Technical 
Specification  surveillance  requirements 
do  not  require  the  verification  of  this 


limit  until  prior  to  operation  above  70% 
following  each  fuel  loading,  prior  to  31 
days  accumulated  operation  in  Mode  1, 
or  if  the  azimuthal  power  tilt  limit  is 
exceeded  (Technical  Specification  3.2.4 
which  is  applicable  in  Mode  1  above 
50%  power).  Therefore,  the  proposed 
change  has  no  impact  on  the  initial 
conditions,  with  respect  to  power 
distribution,  assumed  in  the  accident 
analysis.  Thus,  the  proposed  change 
will  not  result  in  a  significant  increase 
in  the  probability  or  consequences  of  an 
accident  previously  evaluated. 

Technical  Specification  3.3.2.1 

The  proposed  change  will  add  an 
exception  to  Technical  Specification 
4.0.4  that  will  allow  the  chaimel 
functional  test  of  the  automatic 
actuation  logic  associated  with  ESF 
(engineered  safety  feature]  actuations  for 
safety  injection,  containment  spray, 
contaiimient  isolation,  main  steam  line 
isolation,  enclosure  building  filtration, 
and  containment  sump  recirculation  to 
be  delayed  during  plant  startup  until  the 
actuation  blocks  are  removed.  This  will 
allow  entry  into  Mode  3  where  plant 
conditions  (sufficient  pressurizer  and 
steam  generator  pressure)  can  be 
established  that  will  automatically 
remove  the  blocks  of  these  ESF 
actuations.  The  channel  functional  test 
of  the  automatic  actuation  logic,  using 
the  ATI  [Automatic  Testing  Insertor] 
circuit,  will  then  be  performed.  In 
addition,  the  channel  functional  tests  of 
the  automatic  actuation  logic  must  be 
performed  prior  to  entering  Mode  2. 

The  exception  to  Technical 
Specification  4.0.4  allows  a  mode 
change  with  equipment  that  is 
inoperable  only  because  conditions 
[cannot]  be  established  to  perform  the 
SR  (surveillance  requirement]  until  after 
the  mode  is  entered.  All  other 
equipment  operability  requirements 
must  be  met.  Even  though  operability  of 
the  automatic  actuation  logic  for  the 
affected  ESF  actuations  caimot  be 
verified  prior  to  entering  Mode  3,  this 
equipment  is  still  expected  to  be 
operable.  The  ESFAS  (engineered  safety 
feature  actuation  system]  will  continue 
to  function  as  before.  Therefore,  the 
proposed  change  will  not  result  in  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

Technical  Specification  3.4.1.1 

The  Flow  Dependent  Setpoint 
Selector  Switch  was  installed  to  allow 
power  operation  with  less  than  four 
reactor  coolant  piunps  (RCFs)  in 
operation  by  changing  the  reactor  trip 
setpoints  for  the  variable  high  power. 
Reactor  Coolant  System  (RCS)  low  flow. 
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and  thermal  margin  low  pressure  (TM/ 
LP)  reactor  trips.  Millstone  Unit  No.  2 
is  not  ciurently  licensed  to  operate  with 
less  than  four  RCPs  in  operation. 
Therefore,  this  switch  should  be 
maintained  in  the  four  pump  position. 

The  use  of  the  switch  position  to 
isure  compliance  with  Technical 
specification  3.4.1.1  provides  an 
indirect  verification  of  LCD  [limiting 
condition  for  operation]  compliance 
since  the  loss  of  an  RCF  will  result  in 
a  reactor  trip  when  in  the  four  pump 
position.  The  proposed  change  will 
replace  the  method  used  for  LCO 
verification  with  one  that  is  more 
consistent  with  the  LCO.  Verification  of 
switch  position  is  performed  as  a 
prerequisite  prior  to  reactor  startup 
(entering  Mode  2).  It  is  not  necessary  to 
verify  the  switch  position  every  12 
hours  as  currently  required.  The 
position  of  this  switch  is  important  to 
the  operability  of  the  associated  Reactor 
Protection  System  (RPS)  trips  variable 
high  power.  RCS  low  flow,  and  TM/LP). 
The  operability  of  these  RPS  trips  and 
associated  setfKiints  is  already  coveried 
by  Technical  Specifications  2.2.1, 
"Reactor  Trip  Setpoints,"  and  3.3.1.1, 
"Reactor  Protective  Instrumentation." 

It  is  not  necessary  to  verify  the 
position  of  this  switch  fifteen  minutes 
prior  to  reactor  criticality  since  the 
switch  position  is  verified  prior  to  a 
reactor  startup,  and  is  not  expected  to  be 
changed  during  power  operation.  If 
surveillance  testing  or  maintenance 
activities  are  to  be  performed  which 
may  require  the  switch  to  be  in  other 
than  the  four  pump  position,  the 
affected  RPS  channels  will  already  have 
been  removed  fix>m  service  (declared 
inoperable  and  placed  in  the  tripped  or 
bypassed  condition)  prior  to 
conunendng  the  activities.  In  addition, 
a  Ught  ("PUMP  SETPOINT  ERROR")  on 
ead^  of  the  RPS  Calibration  and 
Indication  Panels  will  illuminate  if  the 
switch  is  not  in  the  four  pump  position. 

It  is  also  not  necessary  to  verify 
compliance  v^th  the  requirements  of 
Technical  Specification  3.4.1.1  within 
fifteen  minutes  prior  to  reactor 
criticality  since  this  condition  is 
verified  prior  to  a  reactor  startup,  and 
the  RPS  will  initiate  a  reactor  trip  if  less 
than  four  RCPs  are  in  of>eration. 

The  proposed  change  will  replace  SR 
4.4.1.1.  verification  of  the  Flow 
Dependent  Setpoint  Selector  Switch 
position,  with  a  verification  check  of  the 
required  RCS  loops.  This  verification  is 
more  consistent  with  the  Limiting 
Condition  for  Operation  (LCO).  This 
will  not  change  the  requirement  that 
both  RCS  loops  be  operable  and 
operating  in  Modes  1  and  2.  The 
Tnrhnirai  Specification  will  continue  to 


assure  that  the  initial  condition,  with 
respect  to  RCS  loops  in  service,  in  the 
accident  analysis  is  applicable. 
Therefore,  the  proposed  change  will  not 
result  in  a  significant  increase  in  the 
probability  or  consequences  of  an 
accident  previously  evaluated. 

Technical  Specification  3.4.11 

The  proposed  change  to  modify  the 
wording  of  SR  4.4.11.3  will  not  affect 
the  operability  rioquirements  of  the  RCS 
Vent  System.  This  change  will  provide 
operational  flexibility  to  use  a  series  of 
overlapping  tests  to  verify  flow  through 
sections  of  the  vent  system,  such  that 
when  completed,  flow  will  be  verified 
through  all  parts  of  the  vent  system. 
This  will  minimize  potential 
contamination  of  the  area  surrounding 
the  sparger  and  will  eliminate  the  need 
to  establish  solid  water  conditions  in 
the  RCS. 

The  proposed  surveillance 
requirement  will  still  verify  the  ability 
of  the  vent  valves  to  operate.  This  wiU 
provide  reasonable  assurance  of  system 
operability  and  availability  if  needed  to 
mitigate  the  consequences  of  design 
basis  accidents.  Therefore,  the  proposed 
change  will  not  result  in  a  significant 
increase  in  the  probabiUfy  or 
consequences  of  an  accident  previously 
evaluated. 

The  proposed  changes  have  no 
adverse  effect  on  any  of  the  design  basis 
accidents  previously  evaluated  or  on 
any  equipment  important  to  safety. 
Therefore,  the  license  amendment 
request  does  not  impact  the  probabiUty 
of  an  accident  previously  evaluate  nor 
does  it  involve  a  significant  increase  in 
the  consequences  of  an  accident 
previously  evaluated. 

2.  Create  the  possibility  of  a  new  or 
different  kind  of  accident  fit>m  any 
accident  previously  evaluated. 

The  proposed  changes  will  not  alter 
the  plant  configuration  (no  new  or 
different  type  of  equipment  will  be 
installed)  or  require  any  new  or  unusual 
operator  actions.  They  do  not  alter  the 
way  any  structure,  system,  or 
component  functions  and  do  not  alter 
the  manner  in  which  the  plant  is 
operated.  The  proposed  changes  do  not 
introduce  any  new  failure  modes. 
Therefore,  the  proposed  changes  will 
not  create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
accident  previously  evaluated. 

3.  Involve  a  sigmficant  reduction  in  a 
margin  of  safety. 

The  proposed  changes  will  correct 
reference,  spelling,  and  terminology 
errors  in  various  Technical 
Specification  Definitions;  add  a  new 
Technical  Specification,  3.0.6;  modify 
Technical  Specification  4.0.5  to  remove 


an  inconsistency  between  the  Technical 
Specification  and  the  regulations; 
change  the  applicability  of  Technical     _ 
Specification  3.2.3;  add  an  exception  to 
Technical  Specification  4.0.4  to 
Technical  Specification  3.3.2.1;  modify 
the  wording  of  a  surveillance 
requirement  associated  with  RCS 
Technical  Specification  3.4.1.1;  and 
modify  the  wording  of  a  surveillance 
requirement  associated  with  the  RCS 
Vent  System,  Technical  Specification 
3.4.11  to  provide  operational  flexibility 
in  the  performance  of  the  test.  These 
changes  will  have  no  adverse  effect  on 
equipment  important  to  safety.  The 
equipment  will  continue  to  function  as 
assumed  in  the  design  basis  accident 
analysis.  Therefore,  there  will  be  no 
significant  reduction  of  the  margin  of 
safety  as  defined  in  the  Bases  for  the 
Technical  Specifications  affected  by 
these  proposed  changes. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Learning  Resources  Center. 
Three  Rivers  Community-Technical 
College,  574  New  London  Turnpike, 
Norwich,  Connecticut,  and  the 
Waterford  Library,  ATTN:  Vince 
Juliano,  49  Rope  Ferry  Road,  Waterford, 
Coimecticut. 

Attorney  for  licensee:  Lillian  M. 
Cuoco,  Esq.,  Senior  Nuclear  Counsel. 
Northeast  Utilities  Service  Company. 
P.O.  Box  270.  Hartford.  Connecticut. 

NRC  Project  Director:  William  M. 
Dean. 

Philadelphia  Electric  Company,  Docket 
No.  50-353.  Limerick  Generating 
Station.  Unit  2.  Montgomery  County. 
Pennsylvania 

Date  of  amendment  request: 
September  14, 1998. 

Description  of  amendment  request: 
The  proposed  amendment  to  the 
Limerick  Generating  Station  (LGS).  Unit 
2.  Technical  Specifications  (TS)  would 
revise  TS  Table  4.4.6.1.3-1.  "Reactor 
Vessel  Material  Surveillance  Program — 
Withdrawal  Schedule."  This  Uble 
provides  the  schedule  for  withdrawing 
the  reactor  pressure  vessel  material 
surveillance  program  capsules.  This 
proposed  TS  change  involves  revising 
the  schedule  for  withdrawing  the  first 
surveillance  capsule  from  8  Effective   — 
Full  Power  years  (EFPY)  to  15  EFPY. 
and  the  second  surveillance  capsule 
from  20  EFPY  to  30  EFPY. 
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A  revision  to  TS  Surveillance 
Requirement  (SR)  4.4.6.1.4  is  also 
proposed.  This  revision  will  remove  the 
reference  to  flux  wire  removal  and 
analysis  that  was  originally  required 
following  the  first  cycle  of  operation.  TS 
SR  4.4.6.1.4  will  be  changed  to  refer  to 
the  flux  wires  that  are  located  within 
the  surveillance  capsules,  which  will  be 
removed  and  analyzed  in  accordance 
with  the  surveillance  capsule  removal 
schedule,  located  in  Table  4.4.6.1.3-1. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  signiRcant  hazards 
consideration,  which  is  presented 
below: 

1.  The  proposed  Technical 
Specifications  (TS)  changes  do  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an 
accident  previously  evaluated. 

The  proposed  changes  do  not  increase 
the  probability  of  occurrence  of  an 
accident  previously  evaluated  in  the 
safety  analysis  report  and  do  not  a^ect 
any  accident  initiators  as  described  in 
the  Safety  Analysis  Report  (SAR).  The 
change  revises  the  withdrawal  schedule 
for  the  reactor  vessel  material 
surveillance  capsules.  The  capsules  are 
not  an  initiator  of  any  previously 
analyzed  accident  nor  does  the 
withdrawal  schedule  of  the  surveillance 
capsules  aff^ect  the  probability  or 
consequences  of  any  previously 
analyzed  accident. 

The  proposed  changes  will  not  affect 
the  Pressure-Temperature  (P-T)  limits  as 
specified  in  LCS  TS  Figure  3.4.6.1-1 
and  Updated  Final  Safety  Analysis 
Report  (UFSAR)  Figure  5.3-4.  P-T  limits 
are  imposed  on  the  reactor  coolant 
system  to  ensure  that  adequate  safety 
margins  exist  during  normal  operation, 
anticipated  operational  occurrences, 
and  system  hydrostatic  tests.  The  P-T 
limits  are  related  to  the  RTnch- 
(reference  temperatures],  as  described  in 
ASME  Section  III,  Appendix  G.  Changes 
in  the  fracture  toughiiess  properties  of 
RPV  (reactor  pressure  vessel]  beltline 
materials,  resulting  from  neutron 
irradiation  and  the  thermal 
environment,  are  monitored  by  a 
surveillance  program  in  compliance 
with  the  requirements  of  10  CFR  50 
Appendix  H.  The  effect  of  neutron 
fluence  on  the  shift  in  the  RTnctt  is 
predicted  by  methods  given  in 
Regulatory  Guide  1.99,  Rev. 2. 

As  detailed  in  Attachment  3  [of  the 
September  14,  1998.  submittal],  for  LGS, 
Unit  2,  the  combination  of  low  expected 
RTnch-  shift  for  the  plate  material  due  to 
low  predicted  fluence  and  excellent 
material  chemistry;  Supplemental 


Surveillance  Program  (SSP)  data  on 
similar  material;  and  the  inherent 
margin  in  the  P-T  curve  calculations, 
with  the  withdrawal  schedule  of  the 
first  surveillance  capsule  modified  from 
8  EFPY  to  15  EFPY  and  the  second 
surveillance  capsule  modified  from  20 
EFPY  to  30  EFPY,  will  result  in  more 
credible  sets  of  surveillance  data,  while 
ensuring  the  continued  safe  operation  of 
LGS,  Unit  2. 

The  cxurent  LGS  P-T  limits  were 
established  based  on  adjusted  reference 
temperatures  developed  in  accordance 
with  the  procedures  prescribed  in 
Regulatory  Guide  1.99,  Revision  2, 
Regulatory  Position  1,  "Surveillance 
Data  Not  Available."  Calculation  of 
adjusted  reference  temperature  by  these 
procedures  includes  a  conservative  base 
fluence  estimate;  power  rerate 
adjustment  of  a  110%  fluence  multiplier 
from  startup,  instead  of  a  105%  fluence 
multiplier  since  2R03  [third  refueling 
outage];  and  a  margin  term  to  ensure 
conservative,  upper-bound  values  are 
used  for  the  calculation  of  the  P-T 
limits.  Revision  of  the  first  capsule 
withdrawal  schedule  will  not  affect  the 
P-T  limits  because  they  will  continue  to 
be  established  in  accordance  with 
Regulatory  Position  1  guidance.  Also,  as 
indicated  in  Attachment  3,  it  is  also 
appropriate  to  extend  the  withdrawal  of 
the  LGS,  Unit  2,  second  capsule.  The 
current  schedule  specifies  withdrawal 
of  the  second  capsule  at  20  EFPY.  Based 
upon  the  information  provided  in 
Attachment  3  supporting  withdrawal  of 
the  Rrst  capsule  at  15  EFPY,  there  will 
be  an  insignificant  shift  in  material 
properties  at  20  EFPY,  after  only  an 
additional  exposure  of  5  EFPY.  It  is 
appropriate  to  extend  this  schedule  to 
30  EFPY  which  meets  the  intent  of 
ASTM  E185-82.  such  that  the 
withdrawal  of  the  second  capsule 
occurs  before  the  accumulated  neutron 
fluence  of  the  capsule  corresponds  to 
the  approximate  EOL  [end  of  life] 
fluence  at  the  reactor  pressure  vessel 
inner  wall  location,  and  provides 
consistency  with  the  LGS,  Unit  1. 
withdrawal  schedule. 

In  accordance  with  the  guidance 
stipulated  in  Regulatory  Guide  1.99, 
"Radiation  Embrittlement  of  Reactor 
Vessel  Materials,"  Revision  2, 
Regulatory  Position  2,  "Surveillance 
Data  Available,"  the  collection  of  two 
(2)  or  more  sets  of  credible  surveillance 
data  is  necessary  to  empirically 
calculate  the  adjusted  reference 
temperature  (ART).  Each  surveillance 
capsule  constitutes  one  set  of  credible 
surveillance  data.  This  calculated  ART 
can  be  used  to  revise  the  P-T  curves  (TS 
Figtire  3.4.6.1-1).  Without  two  (2)  or 
more  sets  of  credible  data,  the  ART  must 


be  calculated  and  the  P-T  curves 
revised,  based  upon  the  calculational 
methodologies  as  provided  in  the 
Regulatory  Guide  1.99,  Revision  2, 
Regulatory  Position  1,  "Surveillance 
Data  Not  Available."  These 
methodologies  use  plant  specific 
chemistry  and  fluence  values  to 
determine  a  calculated  shift  in  RTNor-  A 
"margin"  term  is  then  added,  to  obtain 
conservative,  upper-bound  values  of 
adjusted  refierence  temperature. 

The  existing  LGS.  Unit  2,  P-T  curves 
are  based  upon  the  Regiilatory  Position 
1  methodology,  and  are  currently  valid 
up  to  10  EFPY.  With  first  capsule 
removal  at  either  8  or  15  EFPY,  the 
existing  P-T  ciu^es  will  require  a 
revision,  prior  to  reaching  10  EFPY, 
based  upon  the  calculational 
methodologies  as  contained  in  the 
Regulatory  Guide  1.99,  Revision  2, 
Regulatory  Position  1,  "Surveillance 
Data  Not  Available."  Therefore,  the 
Technical  Specification  revision  to  the 
firat  capsule  withdrawal  schedule,  as 
supported  by  this  Safety  Evaluation 
(supporting  information  described  in 
attacnments  1  and  3  of  the  September 
14, 1998,  submittal),  results  in  no 
impact  to  the  calculational 
methodologies  that  will  be  used  for  the 
P-T  curve  revision  that  will  be  necessary 
to  extend  the  ciuves  beyond  10  EFPY. 

The  fluence  data  as  determined  from 
the  surveillance  capsule  flux  wires  at  15 
EFPY  will  provide  an  accurate 
indication  of  neutron  fluence.  In 
accordance  with  Regulatory  Guide  1.99. 
Revision  2,  Regulatory  Position  1 
methodology,  data  from  these  flux  wires 
will  ;>ermit  an  adjustment  of  TS  Figure 
3.4.6.1-1  in  accordance  with  TS  SR 
4.4.6.1.3.  if  required,  and  will  meet  the 
requirements  of  10  CFR  50,  Appendix 
H,  and  ASTM  E-185. 

The  proposed  changes  will  not  afl^ect 
any  plant  safety  limits  or  limiting 
conditions  of  operation.  The  proposed 
changes  will  not  affect  reactor  pressure 
vessel  performance  as  it  involves  no 
physical  changes  and  LGS  P-T  limits 
will  remain  conservative  in  accordance 
with  Regulatory  Guide  1.99,  Revision  2, 
guidance.  The  proposed  changes  will 
not  cause  the  reactor  pressure  vessel  or 
interfacing  systems  to  be  operated 
outside  of  their  design  or  testing  limits. 

The  proposed  changes  do  not  increase 
the  probability  of  the  occurrence  of  a 
malfunction,  or  consequences  of  a 
malfunction,  of  equipment  important  to 
safety  previously  evaluated  in  the  SAR. 
The  proposed  changes  do  not  involve 
any  physical  changes  to  equipment 
important  to  safety.  The  potential  for 
reactor  vessel  hilure  will  be  adequately 
assessed  by  the  proposed  withdrawal 
schedule.  In  addition,  the  results  from 
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the  Supplemental  Surveillance  Program 
(SSP)  will  provide  industry  data  that 
bounds  the  materials  used  in  the  LGS 
vessel  until  the  data  from  the  first  LGS 
capsule  is  available.  The  proposed 
change  provides  the  same  level  of 
confidence  in  the  integrity  of  the  vessel. 
The  P-T  curves  are  currently  controlled 
by  the  TS  and  are  determined  using  the 
conservative  methodology  delineated  in 
Regulatory  Guide  1.99.  Therefore,  the 
possibility  of  failiue  of  the  reactor  vessel 
is  not  increased.  The  current  P-T  limit 
ciirves  are  inherently  conservative  and 
will  continue  to  be  adhered  to. 

Therefore,  the  proposed  TS  changes 
do  not  involve  an  increase  in  the 
probability  or  consequences  of  an 
accident  previously  evaluated. 

2.  The  proposed  TS  changes  do  not 
create  the  possibility  of  a  new  or 
different  kind  of  accident  frtim  any 
accident  previously  evaluated. 

Hie  proposed  changes  do  not  create 
the  possibility  of  a  different  type  of 
accident  than  any  previously  evaluated 
in  the  SAR.  The  proposed  changes  are 
a  revision  of  the  withdrawal  schedule 
for  the  first  reactor  pressure  vessel 
material  surveillance  capsule  from  8 
EFPY  to  15  EFPY.  and  for  the  second 
capsule  from  20  EFPY  to  30  EFPY.  The 
proposed  changes  do  not  involve  a 
physical  modification  of  the  design  of 
plant  structures,  systems,  or 
components.  The  proposed  changes  will 
not  impact  the  manner  in  which  the 
plant  is  operated  as  plant  operating  and 
testing  procedures  will  not  be  affected 
by  the  change.  No  new  accident  types  or 
failure  modes  will  be  introduced  as  a 
result  of  the  proposed  change. 

LGS's  current  P-T  limits  were 
established  based  on  adjusted  reference 
temperatures  developed  in  accordance 
with  the  procedures  prescribed  in 
Regulatory  Guide  1.99,  Revision  2. 
Regulatory  Position  1.  "Siirveillance 
Data  Not  Available."  Calculation  of 
adjusted  reference  temperature  by  these 
procedures  includes  a  conservative  base 
fluence  estimate;  power  rerate 
adjustment  of  a  110%  fluence  multiplier 
from  startup,  instead  of  a  105%  fluence 
multiplier  since  2R03;  and  a  margin 
term  to  ensure  conservative,  upper- 
bound  values  are  used  for  the 
calculation  of  the  P-T  limits.  Revision 
of  the  first  capsule  withdrawal  schedule 
will  not  affect  the  P-T  limits  because 
they  will  continue  to  be  established  in 
accordance  with  the  guidance  of 
Regulatory  Position  1  of  Regulatory 
Guide  1.99.  Also,  as  specified  in 
Attachment  3,  it  is  appropriate  to  extend 
the  withdrawal  of  the  LGS.  Unit  2. 
second  capsule.  The  current  schedule 
specifies  withdrawal  of  the  second 
capsule  at  20  EFPY.  Based  upon  the 


information  provided  in  Attachment  3 
supporting  withdrawal  of  the  first 
capsule  at  15  EFPY,  there  will  be  an 
insignificant  shift  in  material  properties 
at  20  EFPY,  after  only  an  additional 
exposure  of  5  EFPY.  It  is  appropriate  to 
extend  this  schedule  to  30  EFPY  which 
meets  the  intent  of  ASTM  E185-82. 
such  that  the  %vithdrawal  of  the  second 
capsule  occurs  before  the  accumulated 
neutron  fluence  of  the  capsule 
corresponds  to  the  approximate  EOL 
fluence  at  the  reactor  inner  wall 
location,  and  provides  consistency  with 
the  LGS,  Unit  1,  withdrawal  schedule. 

The  existing  LGS,  Unit  2,  P-T  curves 
are  based  upon  the  Regulatory  Position 
1  methodology,  and  are  currently  valid 
up  to  10  EFPY.  With  first  capsule 
removal  at  either  8  or  15  EFPY,  the 
existing  P-T  curves  will  require  a 
revision,  prior  to  reaching  10  EFPY. 
based  upon  the  calculational 
methodologies  as  contained  in  the 
Regulatory  Guide  1.99,  Revision  2, 
Regulatory  Position  1,  "Surveillance 
Data  Not  Available."  Therefore,  the 
proposed  TS  revision  to  the  first  capsule 
withdrawal  schedule  results  in  no 
impact  to  the  calculational 
methodologies  that  will  be  used  for  the 
P-T  curve  revision  that  will  be 
necessary  to  extend  the  curves  beyond 
10  EFPY. 

The  fluence  data  as  detennined  from 
the  Surveillance  capsule  flux  wires  at  15 
EFPY  will  provide  an  accurate 
indication  of  neutron  fluence.  In 
accordance  with  Regulatory  Guide  1.99, 
Revision  2,  Regulatory  Position  1 
methodology,  data  from  these  flux  wires 
will  permit  an  adjustment  of  TS  Figiue 
3.4.6.1-1  in  accordance  with  TS  SR 
4.4.6.1.3.  if  required,  and  will  meet  the 
requirements  of  10  CFR  SO,  Appendix 
H.  and  ASTM  E-185. 

The  potential  for  reactor  vessel  fiailure 
will  be  adequately  assessed  by  the 
proposed  withdrawal  schedule.  In 
addition,  the  results  from  the  SSP  will 
provide  industry  data  that  bounds  the 
materials  used  in  the  LGS  vessel,  until 
the  data  from  the  first  LGS  capsule  is 
available.  The  proposed  changes 
provide  the  same  level  of  confidence  in 
the  integrity  of  the  vessel .  The  P-T 
curves  are  currently  controlled  by  the 
TS  and  are  determined  using  the 
conservative  methodology  in  Regulatory 
Guide  1.99.  Therefore,  the  possibility  of 
failure  of  the  reactor  vessel  is  not 
increased.  The  current  P-T  limit  curves 
are  inherently  conservative  and  will 
continue  to  be  adhered  to. 

Therefore,  the  proposed  TS  changes 
do  not  create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
accident  previously  evaluated. 


3.  The  proposed  TS  changes  do  not 
involve  a  significant  reduction  in  a 
margin  of  safety. 

The  proposed  changes  to  the  TS  do 
not  reduce  the  margin  of  safety  as 
defined  in  the  Bases  for  any  TS.  The 
proposed  changes  will  not  affect  any 
safety  limits,  limiting  safety  system 
settings,  or  limiting  conditions  of 
operation.  The  proposed  changes  do  not 
represent  a  change  in  initial  conditions, 
system  response  time,  or  in  any  other 
parameter  affecting  the  course  of  an 
accident  analysis  supporting  the  Bases 
of  any  TS.  The  proposed  changes  do  not 
involve  revision  of  the  P-T  limita,  but 
rather  a  revision  of  the  withdrawal 
schedule  for  the  surveillance  capsules. 
The  current  P-T  limits  were  established 
based  on  the  adjusted  reference 
tempoatures  for  reactor  pressure  vessel 
beltline  materials  calculated  in 
accordance  with  the  guidance  stipulated 
in  Regulatory  Position  1  of  Regulatory 
Guide  1.99,  Revision  2.  P-T  limita  will 
continue  to  be  revised  as  necessary  for 
changes  in  adjusted  reference 
temperature  due  to  changes  in  fluenoe 
according  to  Regulatory  Position  1  until 
two  (2)  or  more  credible  surveillance 
data  seta  becomes  available.  When  two 
(2)  or  more  credible  surveillance  data 
seta  become  available,  P-T  limita  will  be 
revised  as  prescribed  by  Regulatory 
Position  2  of  Regulatory  Guide  1.99, 
Revision  2,  or  other  NRC  approved 
guidance. 

The  current  P-T  limit  curves  are 
inherently  conservative  and  provide 
sufficient  mai^gin  to  ensure  the  integrity 
of  the  reactor  vessel.  The  changes  do  not 
adversely  affect  these  curves.  The 
fluence  data  as  determined  from  the 
surveillance  capsxile  flux  wires  at  15 
EFPY  will  provide  an  accurate 
indication  of  neutron  fluence.  In 
accordance  with  Regulatory  Guide  1.99, 
Revision  2,  Regidatory  Position  1 
methodology,  data  from  these  flux  wires 
will  permit  an  adjustment  of  TS  Figure 
3.4.6.1-1  in  accordance  with  TS  SR 
4.4.6.1.3,  if  required,  and  will  meet  the 
requiremenU  of  10  CFR  50,  Appendix 
H,  and  ASTM  E-185. 

Therefore,  the  proposed  TS  changes 
do  not  involve  a  reduction  in  a  mai^gin 
of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and.  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Pottstown  Pubfic  Library,  500 
High  Street,  Pottsto%vn.  PA  19464. 
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Attorney  for  licensee:  J.  W.  Dxirham, 
St..  Esquire.  St.  V.P.  and  General 
Counsel.  Philadelphia  Electric 
Company,  2301  Market  Street, 
Philadelphia.  PA  19101. 

NRC  Project  Director:  Robert  A.  Capra. 

Power  Authority  of  The  State  of  New 
York.  Docket  No.  50-286.  Indian  Point 
Nuclear  Generating  Unit  No.  3, 
Westchester  County.  New  York 

Date  of  amendment  request:  April  16, 
1998. 

Description  of  amendment  request: 
This  application  for  amendment  to  the 
Indian  Point  3  Technical  Specifications 
(TSs)  proposes  to  modify  a  testing 
requirement  for  the  emergency  diesel 
generators  (EDCs). 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

(1)  Does  the  proposed  license 
amendment  involve  a  significant 
increase  in  the  probability  or 
consequences  of  an  accident  previously 
analyzed? 

Response: 

No.  The  three  Emergency  Diesel 
Generators  (EOG)  at  Indian  Point  3  are 
designed  to  provide  a  source  of  power 
to  support  a  safe  and  orderly  plant 
shutdown  in  the  event  that  all  other 
normal  and  standby  sources  of  power 
are  not  available,  such  as  during  a 
postulated  Loss  of  Offsite  Power 
(LOOP).  The  probability  of  such  events 
occurring  is  not  affected  by  the 
proposed  amendment.  Any  two  of  the 
three  EDGs  are  capable  of  supplying  the 
minimum  power  requirements  for 
emergency  safeguards  equipment  that 
mitigate  the  consequences  of  postulated 
design  basis  accident  conditions. 
Periodic  preventive  maintenance  and 
surveillance  testing  are  performed  to 
provide  assurance  that  the  operability  of 
all  three  EDGs  is  maintained.  In  the 
event  that  an  inoperable  EDG  is 
identified,  both  the  existing 
specification  and  the  proposed  change 
provide  for  actions  that  verify  the 
operability  of  the  remaining  2  EDGs. 
Curability  of  2  EDGs  ensures  that 
sufficient  emergency  power  is  avculable, 
if  needed,  to  mitigate  the  consequences 
of  postulated  accidents.  Therefore,  the 
proposed  license  amendment  does  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an 
accident  previously  analyzed. 

(2)  Does  the  proposed  license 
amendment  create  the  possibility  of  a 
new  or  different  kind  of  accident  fi*om 
any  accident  previously  evaluated? 


Response: 

No.  The  proposed  license  amendment 
does  not  involve  any  physical  changes 
to  plant  systems  or  component 
setpoints.  Also,  there  are  no  changes  to 
the  way  in  which  systems  or  equipment 
are  operated.  The  proposed  change  will 
continue  to  require  that  the  operability 
of  the  remaining  two  EDGs  be  verified 
if  one  of  the  three  EDGs  is  found  to  be 
inoperable.  The  proposed  change  to 
allow  the  use  of  a  common  cause  failure 
evaluation,  as  an  alternative  to  testing, 
to  accomplish  the  operability 
verification  can  benefit  overall  EDG 
reliability  by  eliminating  uimecessary 
EOG  starts.  Therefore,  the  proposed 
license  amendment  does  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

(3)  Does  the  proposed  amendment 
involve  a  significant  reduction  in  a  . 
margin  of  saJfety? 

Response: 

No.  Important  performance 
requirements  for  the  EDGs  include 
electrical  output  capacity,  elapsed  time 
to  start  and  reach  rated  output,  and  fuel 
storage  supply  to  support  a  minimum 
period  of  operation.  The  proposed 
amendment  does  not  change  EDG 
performance  requirements.  The  existing 
specification  allows  a  period  of  24  hours 
in  which  to  verify  the  operability  of  the 
remaining  2  EDGs  if  one  of  the  three 
EIX^s  is  found  inoperable.  The  proposed 
amendment  does  not  change  the  24- 
hour  time  limit.  Operability  verification, 
either  by  testing  or  evaluation,  within 
24  hours  provides  assurance  that  this 
source  of  emergency  power  is  available 
if  needed.  Therefore,  the  proposed 
amendment  does  not  involve  a 
significant  reduction  in  a  margin  of 
safety.  Also,  this  verification  method 
has  been  approved  for  use  with  the 
current  Standard  Technical 
Specifications. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  50.92(c)  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendment  request 
involves  no  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  White  Plains  Public  Library, 
100  Martina  Avenue,  White  Plains,  New 
York  10601. 

Attorney  for  licensee:  Mr.  David  E. 
Blabey,  10  Colimibus  Circle,  New  York, 
New  York  10019. 

NRC  Project  Director:  S.  Singh  Bajwa, 
Director 


Power  Authority  of  The  State  of  New 
York,  Docket  No.  50-286,  Indian  Point 
Nuclear  Generating  Unit  No.  3, 
Westchester  County,  New  York 

Date  of  amendment  request:  April  16, 
1998,  as  supplemented  August  20. 1998. 

Description  of  amendment  request: 
This  application  for  amendment  to 
Table  4.1-1  of  the  Indian  Point  3 
Technical  Specifications  (TSs)  proposes 
to  change  surveillance  frequency 
requirements  for  the  various  instrument 
chaimels  to  accommodate  a  24-month 
operating  cycle.  The  proposed 
amendment  also  revises  Section  6  of  the 
TSs  to  reflect  updated  analyses. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

Does  the  proposed  license 
amendment  involve  a  significant 
increase  in  the  probability  or 
consequences  of  an  accident  previously 
analyzisd? 

Response: 

No.  The  proposed  Ucense  amendment 
to  extend  the  calibration  surveillance 
frequency  of  the  following  instrument 
channels  is  being  made  to  support  plant 
operation  with  a  24-month  fuel  cycle:    ^~~ 

(a)  Pressurizer  Water  Level 

(b)  Accumulator  Level  and  Pressure 

(c)  Reactor  Coolant  System 
SubcooUng  Margin  Monitor 

(d)  Core  Exit  lliermocouples 

(e)  Reactor  Vessel  Level  Indication 
System 

Changing  the  caUbration  intervals  for 
these  instrument  channels  neither 
directly  nor  indirectly  afiiects  the 
initiation  or  probability  of  any 
previously  analyzed  accident.  The 
changes  do  not  affect  the  integrity  of  any 
of  the  principal  barriers  against 
radiation  release  (fuel  cladding,  reactor 
vessel,  and  containment  building).  The 
ability  of  the  plant  to  mitigate  the 
consequences  of  any  previously 
analyzed  accidents  is  not  adversely 
affected.  Evaluation  of  the  proposed 
change  to  the  surveillance  interval 
demonstrates  that  licensing  basis  safety 
analyses  acceptance  criteria  and  Indian 
Point  3  Emergency  Operating  Procedure 
(EOP)  criteria  continue  to  be  met. 

Item  (a)  provides  an  input  to  the 
Reactor  Protection  System  (RPS)  to 
initiate  a  reactor  trip  if  the  measured 
parameters  exceed  specified  values. 
Item  (b)  is  used  by  control  room 
operators  to  ensure  that  the  accident 
mitigation  capability  of  the 
accumulators  is  maintained  within 
specified  limits.  Items  (c).  (d).  and  (e) 
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provide  post-accident  information  to 
control  room  operators  to  support 
recovery  efforts.  Item  (d)  is  also  used  to 
monitor  core  performance  for  fiiel 
management  activities. 

The  proposed  new  surveillance 
frequency  for  these  instrument  channels 
was  evaluated  using  the  guidance  of 
Generic  Letter  91-04.  The  basis  for  the 
changes  includes  a  quantitative 
evaluation  of  instrument  drift.  Also, 
loop  accuracy/setpoint  calculations 
were  updated  to  accommodate  the 
extended  surveillance  period.  Analyses 
and  evaluations  completed  to  assess  the 
proposed  increase  in  the  surveillance 
interval  demonstrate  that  the 
effectiveness  of  these  instnunents  in 
fulfilling  their  respective  functions  is 
maintained.  Channel  checks  required  to 
be  performed  each  shift  or  each  day, 
according  to  Technical  Specifications 
for  the  subject  channels,  will  continue 
to  be  performed  to  provide  assurance  of 
instnmient  channel  operability. 
Therefore,  the  proposed  amendment 
does  not  involve  a  significant  increase 
in  the  probability  or  consequences  of 
any  previously  analyzed  accident. 

Does  the  proposed  license 
amendment  create  the  possibility  of  a 
new  or  diCbrent  kind  of  accident  &t>m 
any  accident  previously  evaluated? 

Response: 

No.  The  increased  calibration 
surveillance  intervals  for  the  above 
listed  instrument  chaimels  were 
justified  based  on  evaluation  of  past 
equipment  performance  and  do  not 
require  any  plant  hardware  changes  or 
changes  in  normal  system  operation. 
Changing  the  calibration  intervals  for 
these  channels  neither  directly  nor 
indirectly  has  any  means  of  creating  the 
possibility  of  a  new  or  different  kind  of 
accident.  Certain  alarm  and  EOP 
setpoint  changes  will  be  made 
consistent  with  the  revised  uncertainty 
calculations  for  the  subject  chaimels. 
These  new  setpoints  and  related 
operator  responses  support  existing 
accident  mitigation  strategies  and  do  not 
create  the  possibiUty  of  a  new  or 
diffierent  kind  of  accident  from  any 
previously  analyzed.  Therefore,  there 
are  no  new  failure  modes  introduced  as 
a  result  of  extending  these  surveillance 
intervals,  and  the  proposed  amendment 
does  not  create  the  possibility  of  a  new 
or  different  kind  of  acxident  from  any 
accident  previously  evaluated. 

Does  the  proposed  amendment 
involve  a  significant  reduction  in  a 
margin  of  safety? 

Response: 

No.  Pressurizer  water  level 
instrumentation  provides  input  to  the 
reactor  protection  system  and  to  the 
pressurizer  water  level  control  system. 


Pressurizer  water  level,  as  indicated  by 
the  selected  control  channel,  is  used  to 
establish  the  initial  condition 
pressurizer  water  level  assumption  for 
certain  UFSAR  [Updated  Final  Safety 
Analysis  Report]  Chapter  14  safety 
analyses.  The  proposed  change  to  the 
calibration  surveillance  interval  was 
evaluated  using  the  criteria  of  95% 
probability/95%  confidence  level  for 
process  sensor  drift.  The  loop  accuracy/ 
setpoint  calculations  were  updated  for 
the  level  channels  to  demonstrate  the 
acceptability  of  the  proposed  increase  in 
the  surveillance  interval.  There  are  no 
changes  required  to  the  limiting  safety 
system  setting  (LSSS)  stated  in  the 
Technical  Specifications  for  these 
channels.  The  LSSS  for  high  pressurizer 
water  level  will  remain  at  [less  than  or 
equal  to]  92%  of  span.  Hie  margin  of 
safety  between  the  sftedfied  LSisS  value 
required  by  Technical  Specifications 
and  the  safety  limit  used  in  the  UFSAR 
Chapter  14  safety  analyses  is 
unchanged. 

The  instrument  channels  for 
acctmiulator  pressure  and  level  do  not 
provide  input  to  the  reactor  protection 
system  or  Uie  engineered  safety  features 
system.  These  instruments  provide 
alarms  and  indication  to  control  room 
operators  to  maintain  accumulator  cover 
gas  pressure  and  water  volume  within 
specified  limits.  They  are  also  used  for 
establishing  initial  condition 
accumulator  pressure  and  level 
assumptions  for  certain  UFSAR  Chapter 
14  safety  analyses.  Accordingly,  the 
process  sensor  drift  analysis  was 
performed  using  the  criteria  of  95% 
probability/7S%  ccmfidence  level. 

The  remaining  three  instrument 
channels  addressed  by  this  proposed 
Ucense  change  are  used  to  provide 
indication  of  adequate  cc»e  cooling 
following  certain  hypothetical  accident 
conditions.  These  instrument  channels 
are  not  associated  with  any  maigin  of 
safety  specified  by  the  Technical 
Specifications,  and  they  are  not  fectors 
in  any  UFSAR  Chapter  14  safety 
analyses.  However,  they  are  fectored 
into  the  calculations  of  pertinent 
setpoints  used  in  alarm  response 
procedures  and  EOPs.  The  updated  drift 
and  uncertainty  calculations  and 
evaluations  for  these  instrument 
channels  demonstrate  that  applicable 
acctiracy  requirements  for  Indian  Point 
3  are  satisfied  with  the  proposed  new 
surveillance  intnvals.  The  instrument 
channels  will  remain  effective  to 
support  plant  operator  implementation 
of  the  Emergency  Operating  Procedures, 
which  are  consistent  with  the 
Westinghouse  Owners'  Group 
Emergency  Response  Guidelines. 


Changing  the  cahbraticm  interval  for 
these  channels  does  not  affect  margin  of 
safety  for  previously  analyzed  accidents. 
Also,  the  evaluation  of  related  changes 
to  UFSAR  Chapter  14  safety  analyses 
input  assumptions  has  demonstrated 
that  licensing  basis  safety  analysis 
acceptance  criteria  and  BOP  criteria 
continue  to  be  met,  and  previously 
existing  margins  based  on  these 
pertinent  acceptance  criteria  continue  to 
be  maintained. 

Theref<»e,  the  proposed  amendment 
does  not  involve  a  significant  reduction 
in  a  maimn  of  safety. 

The  NkC  staff  has  reviewed  the 
licensee's  analysis  and.  based  on  this 
review,  it  appears  that  the  three 
standards  of  50.92(c)  are  satisfied.  The 
staff  has  also  reviewed  the  Uoensee's 
proposed  change  to  reflect  updated 
safety  analyses  in  Section  6  of  the  TSs 
and  it  appears  that  the  three  standards 
of  50.92(c)  are  satisfied  for  these 
dianges  as  well.  Therefore,  the  NRC 
staff  proposes  to  determine  that  the 
amendment  request  involves  no 
signifirant  hazards  consideration. 

Local  Public  Document  Room 
location:  White  Plains  Public  Library. 
100  Maitine  Avenue.  White  Plains.  New 
Yoii^  10601. 

Attorney  for  licensee:  Mr.  David  E. 
Blabey.  10  Columbus  Circle.  New  York. 
New  York  10019. 

NRC  Prt^ect  Director  S.  Singh  Bajwa. 
Director. 

PuUic  Service  Electric  &■  Gas  Cmnpany. 
Docket  Nos.  50-272  and  50-311,  Salem 
Nuclear  Generating  Station,  Unit  No*.  1 
and  2,  Salem  County,  New  Jersey 

Date  of  amendment  request 
September  17, 1998. 

Description  <rf  amendment  request: 
The  amendments  wrould  revise 
Technical  Spedfication  (TS)  3/4.8.2. 
"Electrical  Powrer  Sources — Shutdown." 
for  the  AC  distribution  system  and  the 
125-volt  and  28-volt  DC  distribution 
systems.  Specifically,  the  amendments 
would  change  the  Applicdulity  and 
Action  Statements,  if  less  than  the 
complement  of  equipment  and  busses 
are  operable,  to  elindnate  the  need  to 
establish  containment  integrity  and  to 
add  the  action  to  suspoid  core 
alterations,  positive  reactivity  additions, 
and  movement  of  irradiated  fuel 
assemblies. 

Basis  for  proposed  no  significant 
hazards  consideration  determitHttion: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  Will  not  involve  a  significant 
incaease  in  the  probability  or 
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consequences  of  an  accident  previously 
evaluated. 

In  Modes  1  through  4  (power 
operation  through  hot  shutdoMm],  a 
Draign  Basis  Accident  would  cause  the 
release  of  radioactive  material  into  the 
containment.  Release  of  that  radioactive 
material  to  the  environment  is 
prevented  during  operation  in  Modes  1 
through  4  by  maintaining  containment 
integrity.  In  Modes  5  and  6  [cold 
shutdown  and  refueling]  the  probability 
and  consequences  of  this  event  are 
lower  because  of  the  reduced  reactor 
coolant  pressure  and  temperature 
limitations  of  these  modes. 

A  minimum  complement  of  electrical 
power  sources  and  distribution  systems 
is  established  in  Modes  5  and  6  to 
assure  that  adequate  electrical  power  is 
available  to  mitigate  the  consequences 
of  a  fuel  handling  accident.  Because  of 
the  lack  of  containment  pressurization 
potential  during  a  fuel  handling 
accident,  less  stringent  requirements  are 
needed  to  isolate  containment  from  the 
outside  atmosphere.  These  requirements 
are  applied  during  refueling  operations 
by  Technical  Specification  3.9.4, 
Refueling  Operations,  Containment 
Building  Penetrations.  Technical 
Specification  3.9.4  is  applicable  in 
Mode  6  and  establishes  containment 
closure  vice  containment  integrity 
during  refueling  operation  (core 
alterations  and  movement  of  irradiated 
fuel  within  containment). 

In  Mode  5.  fuel  handling  is  generally 
limited  to  placement  of  new  fuel  prior 
to  core  off  load  or  movement  of 
irradiated  fuel  within  the  spent  fuel 
pool.  Because  the  Spent  Fuel  Pool  is  not 
located  within  containment, 
establishment  of  either  containment 
integrity  or  containment  closure  would 
not  help  to  mitigate  the  consequences  of 
a  fuel  handling  accident  in  that  area. 
Mitigation  of  a  fuel  handling  accident  is 
accomplished  through  Technical 
Specification  3.9.12.  Refueling 
Operations,  Fuel  Handling  Area 
Ventilation  System,  which  requires  that 
the  Fuel  Handling  Area  Ventilation 
system  be  operable  whenever  irradiated 
fuel  is  present  in  the  storage  pool.  This 
insures  that  all  radioactive  material 
released  from  the  rupture  of  an 
irradiated  fuel  assembly  would  be 
filtered  through  filtration  equipment 
prior  to  discharge  to  the  atmosphere. 

With  the  number  of  energized  A.C.  or 
D.C.  power  distribution  systems  less 
than  the  required,  sufficient  power  may 
not  be  available  to  recover  from  a  fuel 
handling  accident.  Consequently,  the 
Action  statements  require  immediate 
suspension  of  all  operations  involving 
core  alterations,  positive  reactivity 
changes,  and  movement  of  irradiated 


fuel  assemblies.  This  precludes  the 
possibility  of  a  fuel  handling  accident 
and  the  need  for  containment  integrity. 
Based  upon  the  above,  the  proposed 
change  will  not  increase  the  probability 
or  consequences  of  an  accident 
previously  analyzed. 

2.  Will  not  create  the  possibility  of  a 
new  or  different  kind  of  accident  from 
any  previously  evaluated. 

The  proposed  changes  do  not  require 
any  change  in  the  configuration  or 
operation  of  the  plant.  Specifically,  no 
new  hardware  is  being  added  to  the 
plant  as  part  of  the  proposed  change,  no 
existing  equipment  is  being  modified, 
and  no  significant  changes  in  operations 
are  being  introduced.  Therefore,  these 
changes  will  not  create  the  possibility  of 
a  new  or  difiiBrent  kind  of  accident  from 
any  accident  previously  evaluated. 

3.  Will  not  involve  a  significant 
reduction  in  a  margin  of  safety. 

The  proposed  change  will  not  alter 
any  assumptions,  initial  conditions,  or 
results  of  any  accident  analyses.  The 
proposed  additional  Applicability  will 
ensure  proper  operation  of  the  Fuel 
Handling  Area  Ventilation  system 
during  movement  of  irradiated  fuel  in 
the  spent  fuel  pool.  The  proposed 
ACTIONS,  to  be  taken  in  the  event  that 
the  LCO  [limiting  condition  for 
operation)  is  not  met,  will  preclude  the 
conditions  that  would  lead  to  the  need 
for  establishing  containment  integrity. 
The  change  will,  therefore,  not  involve 
a  significant  reduction  in  a  margin  of 
safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and.  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Lcxal  Public  Document  Room 
location:  Salem  Free  Public  Library.  112 
West  Broadway,  Salem.  N)  08079. 

Attorney  for  licensee:  Jeffrie  J.  Keenan. 
Esquire,  Nuclear  Business  Unit — N21, 
P.O.  Box  236,  Hancocks  Bridge,  N) 
08038. 

NRC  Project  Director:  Robert  A.  Capra. 

Public  Service  Electric  &■  Gas  Company, 
Docket  Nos.  50-272  and  50-311.  Salem 
Nuclear  Generatirig  Station.  Unit  Nos.  1 
and  2.  Salem  County,  New  Jersey 

Date  of  amendment  request: 
September  29. 1998. 

Description  of  amendment  request: 
The  proposed  amendments  would 
revise  Technical  Specification  3/4.9.4, 
"Refueling  Operations,  Containment 
Building  Penetrations,"  to  permit  the 
use  of  equivalent  methods  to  obtain 
containment  closure  during  refueling 


operations.  Specifically,  the  proposed 
changes  would  allow  the  installation  of 
an  outage  equipment  door  or  other 
closure  devices  that  are  capable  of 
providing  access  for  temporary  services 
needed  to  support  maintenance 
activities  within  contaiiunent. 

In  addition  to  the  above  changes,  the 
terminology  for  the  Containment 
Equipment  Hatch  inside  door  used  in 
LCO  3.9.4.a  is  being  changed.  The  term 
"Containment  Equipment  Door"  is 
being  changed  to  "Containment 
Equipment  Hatch  Inside  Door"  to  bring 
it  into  agreement  with  the  tmninology 
used  in  Salem  design  docxmients. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  Will  not  involve  a  significant 
increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

In  Modes  1  through  4  (power 
operations  through  hot  shutdown],  a 
Design  Basis  Accident  would  cause  the 
release  of  radioactive  material  into  the 
contaiiunent.  The  release  of  radioactive 
material  from  the  containment  to  the 
environment  is  prevented  during 
operation  in  Modes  1  through  4  by 
maintaining  CONTAINMENT 
INTEGRITY,  hi  Mode  5  and  6  (cold 
shutdown  and  refueling]  the 
requirements  to  prevent  releases  from 
the  containment  to  the  environment 
from  postulated  accidents  are  less 
stringent  because  of  the  reduced  reactor 
coolant  pressure  and  temperature 
limitations  of  these  modes.  In  all  cases, 
the  containment  serves  as  a  passive 
barrier  to  mitigate  the  consequences  of 
accidents  analyzed.  The  containment  is 
not  considered  to  be  a  contributor  to  the 
probability  of  those  accidents. 
Therefore,  this  change,  which  will 
permit  the  use  of  equivalent  methods  for 
estabUshing  containment  closure  during 
refueling  operations,  will  not  increase 
the  probability  of  an  accident  previously 
analyzed. 

During  refueling  operations,  a  release 
of  radioactive  material  to  the 
containment  could  occur  as  the  result  of 
a  fiiel  handling  accident.  Actions  are 
taken  to  mitigate  the  consequences  of  a 
fuel  handling  accident  inside 
containment  during  refueling  operations 
through  application  of  technical 
specification  requirements  for  Refueling 
Cavity  water  level,  minimum  decay  time 
prior  to  CORE  ALTERATIONS,  and 
Contaiiunent  Building  Penetrations. 

Because  of  the  lack  of  containment 
pressurization  potential  and  the  reduced 
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source  term  during  a  fuel  handling 
accident,  less  stringent  requirements  are 
needed  to  isolate  containment  from  the 
outside  atmosphere.  These  requirements 
are  applied  during  refueling  operations 
by  Technical  Specification  3.9.4, 
Refueling  Operations,  Containment 
Building  Penetrations.  Technical 
Specification  3.9.4  is  applicable  in 
Mode  6  and  establishes  containment 
closure  vice  CONTAINMENT 
INTEGRITY  during  CORE 
ALTERATIONS  and  movement  of 
irradiated  fuel  within  containment. 
Containment  closure  means  that  all 
potential  release  paths  are  closed  or 
capable  of  being  closed  to  provide  an 
atmospheric  pressure,  ventilation 
barrier.  Since  there  is  no  potential  for 
containment  pressurization, 
establishment  of  a  pressure  tight 
boundary  is  not  required. 

As  a  part  of  the  containment  closure 
requirements  of  Technical  Specification 
3.9.4,  the  Containment  Equipment 
Hatch  inside  door  must  be  installed 
with  a  minimum  of  four  bolts.  In 
addition,  each  penetration  providing 
direct  access  fix>m  the  containment 
atmosphere  to  the  outside  atmosphere 
must  be  closed  by  either  an  isolation 
valve,  a  blind  flange,  or  a  manual  valve, 
or  must  be  capable  of  being  closed  by 
an  OPERABL£  automatic  containment 
isolation  valve. 

The  proposed  changes  will  modify 
Technical  Specification  3/4.9.4  to 
permit  the  use  of  an  equivalent  closure 
device  as  an  alternative  to  installation  of 
the  inner  door  with  a  minimum  of  four 
bolts  to  provide  containment  closure  for 
the  Containment  Equipment  Hatch.  The 
proposed  change  will  also  modify 
Technical  Specification  3.9.4  to  permit 
the  use  of  an  equivalent  method  for 
containment  closure  for  containment 
penetrations  providing  direct  access 
from  the  containment  to  the  outside 
atmosphere  as  an  alternate  method  to 
closure  by  an  isolation  valve,  blind 
flange,  or  manual  valve.  Any  alternate 
method  used  will  be  designed, 
fabricated,  installed,  testml,  and  utilized 
in  accordance  with  established 
procedures  to  ensure  that  it  is  capable 
of  providing  containment  closure  during 
a  fuel  handling  accident  to  prevent  the 
release  of  fission  product  radioactivity 
to  the  environment.  Because  the 
proposed  technical  specifications  must 
provide  equivalent  containment  closure, 
these  changes  will  not  increase  the 
consequences  of  an  accident  previously 
evaluated. 

Based  upon  the  above,  the  proposed 
changes  do  not  increase  the  probability 
or  the  consequences  of  an  accident 
previously  evaluated. 


2.  Will  not  create  the  possibility  of  a 
new  or  different  kind  of  accident  from 
any  previously  evaluated. 

The  proposed  changes  do  not  require 
any  change  in  the  operation  of  the  plant. 
The  proposed  changes  will  pei^t  the 
use  of  an  equivalent  method  to  achieve 
containment  closure  for  the 
Containment  Equipment  Hatch  or  for 
individual  containment  penetrations 
that  provide  direct  access  to  the  outside 
atmosphere.  However,  any  equivalent 
method  used  will  be  designed, 
fabricated,  installed,  tested,  and  utilized 
in  accordance  Mdth  estabUshed 
procedures  to  ensure  that  the  closure 
method  meets  design  requirements. 

Based  upon  the  above,  these  changes 
will  not  create  the  possibility  of  a  new 
or  different  kind  of  accident  from  any 
accident  previously  evaluated. 

3.  Will  not  involve  a  significant 
reduction  in  a  margin  of  safety. 

The  proposed  change  will  not  affect 
the  existing  analysis  that  forms  the  basis 
for  the  Technical  Specifications,  and 
does  not  violate  Technical  Specification 
and  Updated  Final  Safety  Analysis 
Report  (UFSAR)  requirements.  The 
proposed  change  will  not  affect  any 
design  or  functional  requirements  of  the 
containment,  the  Containment 
Equipment  Hatch,  or  containment 
penetrations  or  any  conditions  or 
assumptions  of  the  applicable  safety 
analyses. 

Based  upon  the  above,  the  proposed 
changes  will  not  involve  a  significant 
reduction  in  a  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Salem  Free  Public  Library,  112 
West  Broadway,  Salem,  NJ  08079. 

Attorney  for  licensee:  Jeffrie  J.  Keenan, 
Esquire,  Nuclear  Business  Unit — N21, 
P.O.  Box  236.  Hancocks  Bridge,  NJ 
08038. 
.   NRC  Project  Director:  Robert  A.  Capra. 

Southern  California  Edison  Company,  et 
al..  Docket  No.  50-362,  San  Onofre 
Nuclear  Generating  Station,  Unit  No.  3, 
San  Diego  County.  California 

Date  of  amendment  request: 
September  22, 1998. 

Description  of  amendment  request: 
The  proposed  amendment  would 
modify  the  Technical  Specifications 
(TS)  to  change  the  parameter  used  to 
establish  and  remove  the  bypasses  for 
high  reactor  power  trips.  The  parameter 
would  be  changed  from  the  current 


"THERMAL  POWER"  to  logarithmic 
power.  This  amendment  was  processed 
on  San  Onofre  Nuclear  Generating 
Sution  (SONGS)  Unit  2  under 
emergency  ciicumstances  to  allow 
resumption  of  power  operations,  and  is 
being  processed  under  n(»mal  notice 
circumstances  on  SONGS  Unit  3. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  The  proposed  change  does  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an 
accident  previously  evaluated. 

The  proposed  change  to  Technical 
Specification  (TS)  3.3.1  does  not 
adversely  impact  structure,  system,  or 
component  design  or  operation  in  a 
manner  which  would  result  in  a  change 
in  the  frequency  of  occurrence  of 
accident  initiation.  The  reactor  trip 
bypass  and  automatic  enable  functions 
are  not  accident  initiators. 
Consequently,  the  proposed  TS  change 
will  not  significantly  increase  the 
probability  of  accidents  previously 
evaluated.  Qarifying  the  input  process 
variable  of  the  op>erating  bypasses  and 
automatic  bypass  removals  of  the 
affected  reactor  trips  does  not  alter  the 
setpoint  nor  the  manner  of  operation  of 
the  operating  bypasses  and  automatic 
bypass  removals.  Therefore,  the 
consequences  of  previously  evaluated 
accidents  remain  unchanged. 

2.  The  proposed  change  does  not 
create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
accident  previously  evaluated. 

No  new  or  different  accidents  result 
&x>m  clarifying  the  input  process 
variable  of  the  operating  bypasses  and 
automatic  bypass  removals  of  the 
affected  reactor  trips.  The  results  of 
previously  performed  accident  analyses 
remain  vidid.  Therefore,  this 
amendment  request  does  not  create  the 
possibihty  of  a  new  or  different  kind  of 
accident. 

3.  The  proposed  change  does  not 
involve  a  significant  reduction  in  a 
margin  of  safety. 

The  proposed  change  does  not  alter 
the  setpoint  nor  the  manner  of  operation 
of  the  o{}erating  bypasses  and  automatic 
bypass  removals  of  the  affected  reactor 
trips.  The  change  merely  replaces  the 
identification  of  the  input  process 
variable  with  the  appropriate 
identification  of  power.  Therefore,  this 
amendment  request  does  not  involve  a 
significant  reduction  in  any  margin  of 
safety. 
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The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  50.92(c)  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendment  requests 
involve  no  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  Main  Library.  University  of 
California,  Irvine.  California  92713. 

Attorney  for  licensee:  Douglas  K. 
Porter.  Esquire.  Southern  CaUfomia 
Edison  Company.  P.  O.  Box  800. 
Rosemead.  California  91770. 

NRC  Project  Director:  William  H. 
Bateman. 

STP  Nuclear  Operating  Company, 
Docket  Nos.  50-498  and  50-499,  South 
Texas  Project,  Units  1  and  2.  Matagorda 
County,  Texas 

Date  of  amendment  request:  August 
31,  1998. 

Description  of  amendment  request: 
The  proposed  amendment  would  revise 
the  cold  overpressure  mitigation  curves 
in  Technical  Specification  (TS)  Figure 
3.4—4.  This  change  would  account  for 
the  TS  maximum  allowable  power- 
operated  relief  valve  setpoint  changes 
associated  with  the  new  Model  Delta  94 
steam  generator  operating  parameters. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  The  proposed  change  does  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an 
accident  previously  evaluated. 

The  current  pressurizer  maximum 
allowable  Power  Operated  Relief  Valve 
(PORV)  setpoints.  provided  by  the  Cold 
Overpressure  Mitigation  System 
(COMS)  curves  (Figure  3.4-4)  of 
Technical  Specification  3.4.9.3,  are 
nonconservative  for  application  with 
the  new  Delta  94  Replacement  Steam 
Generators.  The  South  Texas  Project 
Cold  Overpressure  Event  has  been  re- 
analyzed as  a  result  of  changed 
operating  parametera  due  to  installation 
of  new  Delta  94  Steam  Generators.  The 
re-analysis  determined  that  maximum 
allowable  PORV  setpoint  required 
decreases  to  ensure  that  the  Cold 
Overpressure  Mitigation  System 
(COMS)  continued  to  provide  design 
basis  low  temperature  overpressure 
protection  with  Delta  94  Steam 
Generators.  New  COMS  curves  have 
been  developed  and  are  to  be 
incorporated  into  Technical 
Specification  3.4.9.3  by  this  change 
request.  Since  the  proposed  COMS 


cujves  result  in  maximum  allowable 
PORV  setpoint  decreases  to  accotmt  for 
the  changed  Delta  94  Steam  Generator 
operating  parameters,  these  curves  are 
more  conservative  than  the  existing 
COMS  curves  utilized  for  Model  E 
Steam  Generatora.  Therefore, 
application  of  these  proposed  COMS 
curves  for  a  unit  with  Model  E  or  Delta 
94  Steam  Generators  ensiues 
compliance  with  the  original  design 
basis  of  the  Cold  Overpressure 
Mitigation  System  for  the  South  Texas 
Project. 

Tnis  proposed  change  is  based  on  a 
re-analysis  which  accounts  for  changed 
operating  parameters  associated  with 
the  Delta  94  Replacement  Steam 
Generators.  Reflecting  actual  operating 
parameters  and  adjusting  the  maximum 
allowable  PORV  setpoints,  as  necessary, 
in  the  conservative  direction  has  no 
adverse  effect  on  the  probability  or 
consequences  of  an  accident  previously 
evaluated.  Therefore,  the  proposed 
change  does  not  involve  a  significant 
increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

2.  The  proposed  change  does  not 
create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
accident  previously  evaluated. 

The  proposed  PORV  maximum 
allowable  setpoint  changes  do  no  create 
any  new  operating  conditions  or  modes. 
The  pr6{>osed  change  only  revises  the 
maximum  allowable  PORV  setpoint 
curves  for  the  Cold  Overpressure 
Mitigation  System  to  account  for  the 
revised  operating  parameters  associated 
with  Delta  94  Steam  Generators.  The 
actions  of  this  system  continue  to  be 
performed  in  accordance  with  existing 
requirements,  which  are  sufficient  to 
ensure  plant  safety  is  maintained. 

The  proposed  cnange  is  the  result  of 
a  re-analysis  of  a  previously  evaluated 
accident.  Therefore,  the  proposed 
change  does  not  create  the  possibility  of 
a  new  or  different  kind  of  accident 
previously  evaluated. 

3.  The  proposed  change  does  not 
involve  a  significant  reduction  in  a 
muvin  of  safety. 

The  proposed  change  reflects  the 
revised  operating  parameters  associated 
with  the  new  Delta  94  Steam 
Generatora.  The  revised  COMS  curves 
are  the  result  of  a  re-analysis  of  the 
COMS  analysis  p>erformed  to  ensure  the 
margin  of  safety  is  not  reduced  with 
Delta  94  Steam  Generatora.  Therefore, 
the  proposed  change  does  not  involve  a 
significant  reduction  in  a  maigin  of 
safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and.  based  on  this 
review,  it  appears  that  the  standards  of 


10  CFR  50.92(c)  are  satisfied.  Therefore, 
the  NRC  staff  proposes  to  determine  that 
the  request  for  amendments  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Wharton  County  Junior 
College,  J.  M.  Hodges  Leturning  Center, 
911  Soling  Highway,  Wharton,  TX 
77488. 

Attorney  for  licensee:  Jack  R. 
Newman,  ^q..  Morgan.  Lewis  & 
Bockius.  1800  M  Street.  N.W.. 
Washington.  DC  20036-5869. 

NRC  Project  Director:  John  N. 
Hannon. 

The  Cleveland  Electric  Illuminating 
Company,  Centerior  Service  Company, 
Duquesne  Light  Company,  Ohio  Edison 
Company,  Pennsylvania  Power 
Company,  Toledo  Edison  Company, 
Docket  No.  50-440,  Perry  Nuclear  Power 
Plant,  Unit  1,  Lake  County.  Ohio 

Date  of  amendment  request:  August 
31. 1998. 

Description  of  amendment  request: 
The  proposed  amendment  would 
modify  Technical  Specification 
Surveillance  Requirement  3.6.1.3.4  to 
permit  removal  of  the  inclined  fuel 
transfer  system  primary  containment 
blind  flange  while  primary  containment 
integrity  is  required. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.gi(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration  which  is  presented  below: 

(1)  The  proposed  change  does  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an 
accident  previously  evaluated. 

The  proposed  change  permits  removal 
of  the  blind  flange  on  the  Inclined  Fuel 
Transfer  System  (IFTS)  when  primary 
containment  operability  is  required  in 
Modes  1,  2  and  3.  This  will  permit 
operation  of  IFTS  when  the  plant  is 
operating.  This  aspect  of  the 
containment  structure  does  not  directly 
interface  with  the  reactor  coolant 
pressure  boundary.  The  removal  of  this 
blind  flange  does  not  involve 
modifications  to  plant  systems  or  design 
parametera  that  could  contribute  to  the 
initiation  of  any  accidents  previously 
evaluated.  Operation  of  IFTS  is 
unrelated  to  the  operation  of  the  reactor, 
and  there  is  no  aspect  of  IFTS  operation 
that  could  lead  to  or  contribute  to  the 
probability  of  occurrence  of  an  accident 
previously  evaluated.  Removal  of  the 
blind  flange  and  operation  of  IFTS  does 
not  result  in  changes  to  procedures  that 
could  impact  the  probability  of 
occurrence  of  an  accident. 

With  respect  to  consequences,  the 
function  of  the  containment  is  to 
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mitigate  the  radiological  consequences 
of  a  loss  of  coolant  accident  (LOCA)  or 
other  postulated  events  that  could  result 
in  radiation  release  from  the  fuel  inside 
containment.  Tbe  pressure  and 
temperature  transient  resulting  from  a 
design  basis  loss  of  coolant  accident 
(LOCA)  is  considered  the  primary 
challenge  to  the  integrity  of  the 
containment.  While  the  proposed 
change  does  not  change  the  plant 
design,  it  does  permit  alteration  of  the 
containment  boundary  for  the  EFTS 
penetration.  Altering  the  contaiimient 
boundary  in  this  case  (removing  the 
blind  flange)  results  in  some  IFTS 
components  possibly  seeing  a 
containment  pressure  rise  should  a 
LOCA  occur.  The  thermal  and 
mechanical  load  requirements  do  not 
appreciably  change  as  a  result  of  such 
a  small  pressure  increase  (peak  post- 
accident  pressure  (PJ  of  7.8  psig).  The 
IFTS  components  will  be  more  than 
adequate  and  capable  of  withstanding 
the  Design  Basis  LOCA  and  associated 
loads  prior  to  implementation  of  this 
amendment.  Therefore,  they  are 
considered  an  acceptable  barrier  to 
prevent  uncontrolled  release  of  post- 
accident  fission  products  for  this 
proposed  change. 

The  proposed  change  required 
examination  of  two  p>otential  leakage 
pathways.  The  larger  is  the  transfer  tube 
itself,  the  other,  much  smaller  one.  is 
the  drain  piping.  It  is  clear  that  the  gate 
valve  at  the  bottom  of  the  transfer  tube 
is  always  water  sealed  and  maintained 
so  by  the  submergence  of  the  water  in 
the  transfer  tube  and  in  the  Fuel 
Handling  Building  Fuel  Transfer  Pool. 
The  height  of  this  water  seal  is  greater 
than  that  necessary  to  prevent  leakage 
from  the  bottom  of  the  transfer  tube 
during  accidents  that  result  in  the 
calculated  peak  post-accident  pressure 
(PJ.  The  potential  leakage  pathway  from 
the  drain  piping  which  attaches  to  the 
transfer  tube  will  be  isolated  if  required, 
via  administrative  controls  on  the  drain 
piping  isolation  valve.  Additionally,  the 
drain  piping  isolation  valve  will  be 
added  to  the  Primary  Contaiiunent 
Leakage  Rate  Testing  Program 
(Specification  5.5.12)  to  ensure  that 
leakage  past  this  valve  will  be 
maintained  consistent  with  the  leakage 
rate  assiunptions  of  the  accident 
analysis.  Due  to  the  test  methodology, 
the  portion  of  the  large  transfer  tube 
piping  outboard  of  the  blind  flange  (the 
portion  of  the  tube  which  becomes 
exposed  to  containment  air  during  the 
draining  portion  of  the  IFTS  operation) 
will  also  be  part  of  the  leakage  rate  test 
boundary  and  will  therefore  also  be 
tested  with  air.  Therefore,  no 


unidentified  leakage  paths  will  exist 
from  the  piping  and  components  that 
are  outboard  of  the  blind  flange,  and  the 
leakage  rate  assumptions  of  the  accident 
analysis  will  be  maintained. . 

Hierefore.  the  proposed  change  does 
not  result  in  a  significant  increase  in  the 
probability  or  the  consequences  of 
previously  evaluated  accidents. 

(2)  The  proposed  change  would  not 
create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
accident  previously  evaluated. 

Tlie  proposed  cHiange  consists  of  the 
removal  of  a  passive  component  which 
is  not  part  of  the  primary  reactor  coolant 
pressure  boundary  nor  involved  in  the 
operation  or  shutdown  of  the  reactor. 
Being  passive,  its  presence  or  absence 
does  not  affect  any  of  the  parametera  or 
conditions  that  could  contribute  to  the 
initiation  of  any  incidents  or  accidents 
that  are  created  frt>m  loss  of  coolant  or 
positive  reactivity.  Re-aligning  the 
boundary  of  the  primary  containment  to 
include  portions  of  the  IFTS  is  also 
passive  in  nature  and  therefore  has  no 
influence  on.  nor  does  it  contribute  to 
the  possibility  of  a  new  or  different  kind 
of  incident,  accident  or  malfunction 
from  those  previously  analyzed. 
Fmthermore,  operation  of  IFTS  is 
unrelated  to  the  operation  of  the  reactor 
and  there  is  no  mishap  in  the  process 
that  can  lead  or  contribute  to  the 
possibility  of  losing  any  coolant  in  the 
reactor  or  introducing  the  chance  for 
positive  or  negative  reactivity  or  other 
accidents  different  from  and  not 
bounded  by  those  previously  evaluated. 

Therefore,  the  proposed  cnange  does 
not  result  in  creating  the  possibility  of 
a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated. 

(3)  The  proposed  change  will  not 
involve  a  significant  reduction  in  the 
marein  of  safety. 

The  proposed  change  involves  the  re- 
alignment of  the  primary  containment 
boundary  by  removing  the  blind  flange 
which  is  a  passive  component.  The 
margin  of  safety  that  has  the  potential  of 
being  impacted  by  the  proposed  change 
involves  the  dose  consequences  of 
postulated  accidents  which  are  directly 
related  to  potential  leakage  through  the 
primary  containment  boundary.  The 
potential  leakage  pathways  due  to  the 
proposed  change  have  been  reviewed, 
and  leakage  can  only  occur  from  the 
administratively  controlled  IFTS 
transfer  tube  drain  piping.  An 
individual  will  be  designated  to  provide 
timely  isolation  of  this  drain  piping 
during  the  durations  of  time  when  this 
proposed  change  is  in  effect.  The 
conservatively  calculated  dose  which 
might  be  received  by  the  designated 
in^vidual  while  isolating  the  drain 


piping  is  less  than  or  equal  to  1 .9  rem. 
well  within  the  guidelines  of  General 
Design  Criterion  19.  Furthermore,  the 
drain  piping  isolation  valve  will  be 
added  into  the  Primary  Containment 
Leakage  Rate  Testing  Program 
(Specification  5.5.12)  to  ensure  that 
leakage  from  the  piping  and 
components  located  outboard  of  the 
blind  flange  will  be  maintained 
consistent  with  the  leakage  rate 
assumptions  of  the  accident  analysis. 
Therefore,  the  dose  consequences  of  an 
event  would  be  unchanged,  and  the 
associated  margin  of  safety  would  also 
be  unchanged. 

Therefore,  the  proposed  change  does 
not  involve  a  significant  reduction  in 
the  margm  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and.  based  on  this 
review,  it  appeare  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  sUff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Perry  Public  Library,  3753 
Main  Street.  Peny.  OH  44081. 

Attorney  for  licensee:  Jay  Silberg.  Esq.. 
Shaw.  Pittman.  Potts  &  Trowbridge. 
2300  N  Street.  NW..  Washington.  DC 
20037. 

NRC  Project  Director:  Stuart  A. 
Richards. 

The  Cleveland  Electric  Illuminating 
Company,  Centerior  Service  Company, 
Duquesne  Light  Company.  Ohio  Edison 
Company,  Pennsylvania  Power 
Company,  Joledo  Edison  Company, 
Docket  No.  50-440.  Perry  Nuclear  Power 
Plant,  Unit  1,  Lake  County.  Ohio 

Date  of  amendment  request: 
September  3, 1998. 

Description  of  amendment  request: 
The  proposed  amendment  would  pennit 
an  Emergency  Diesel  Generator  (E£)G) 
Technical  Specification  (TS)  Action 
Completion  Time  of  up  to  14  days  for 
a  Division  1  or  2  EDG  and  allow 
performance  of  the  EDG  24-hour  TS 
surveillance  requirement  test  in  modes 
1  and  2. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
Ucensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration  which  is  presented  belowr- 

1.  The  proposed  change  does  not 
involve  a  sig^iificant  increase  in  the 
probability  or  consequences  of  an 
accident  previously  evaluated. 

The  proposed  Technical  Specification 
changes  do  not  significantly  increase  the 
probability  of  occiirrence  of  a  previously 
evaluated  accident  because  the  standby 


56262 


Federal  Rggistar/Vol.  63.  No.  203 /Wednesday.  October  21.  1998 /Notices 


Federal  Register/ Vol.  63,  No.  203 / Wednesday.  October  21.  1998/Notices 


56263 


Emergency  Diesel  Generators  (EDGs), 
including  the  High  Pressure  Core  Spray 
diesel  generator,  are  not  initiators  of 
previously  evaluated  accidents.  The 
EDGs  mitigate  the  consequences  of 
previously  evaluated  accidents 
involving  a  loss  of  offsite  power.  The 
proposed  changes  to  the  Technical 
Specification  Action  Completion  Times 
do  not  affect  any  of  the  assumptions 
used  in  the  deterministic  or 
Probabilistic  Safety  Analysis  (PSA). 

The  proposed  Technical  Specification 
changes  will  continue  to  ensure  the 
EDGs  perform  their  function  when 
called  upon.  Extending  the  Technical 
Specification  Completion  Times  to  14 
days  and  allowing  the  performance  of 
the  EDG  24-hour  run  test  in  either 
Modes  1  or  2  does  not  affiect  the  design 
of  the  EDGs,  the  operational 
characteristics  of  tne  EDGs,  the 
interfaces  between  the  EDGs  and  other 
plant  systems,  the  function,  or  the 
reliability  of  the  EDGs.  Thus,  the  EDGs 
will  be  capable  of  performing  their 
accident  mitigation  function  and  there 
is  no  impact  to  the  radiological 
consequences  of  any  accident  analysis. 

To  fully  evaluate  the  effect  of  the  EDG 
Completion  Time  extension,  PSA 
methods  and  deterministic  analysis 
were  utilized.  The  results  of  this 
analysis  show  no  significant  increase  in 
the  Core  Damage  Frequency.  The 
proposed  changes  remain  bounded  by 
the  Core  Damage  Frequency  identified 
in  the  Individual  Plant  Examination. 

The  Configuration  Risk  Management 
Program  (CRMP)  is  an  administrative 
program  that  assesses  risk  based  on 
plant  status.  Adding  the  requirement  to 
implement  the  CRMP  for  Technical 
Specification  3.8.1  requires  the 
consideration  of  other  measures  to 
mitigate  consequences  of  an  accident 
occtirring  while  an  EDG  is  inopwrable. 

The  proposed  change  will  not  alter 
the  operation  of  any  plant  equipment 
assumed  to  function  in  response  to  an 
analyzed  event  or  otherwise  increase  its 
failure  probability.  Therefore,  this 
change  does  not  involve  a  significant 
increase  in  the  probabiUty  or 
consequences  of  any  accident 
previously  evaluated. 

2.  The  proposed  change  does  not 
create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
accident  previouslv  evaluated. 

This  proposed  cnange  does  not 
change  the  design,  configuration,  or 
method  of  operation  of  the  plant.  The 
proposed  activity  involves  a  change  to 
the  allowed  plant  mode  for  the 
performance  of  specific  Technical 
Specification  surveillance  requirements. 
No  physical  or  operational  changes  to 
the  EDGa  or  supporting  systems  are 


made  by  this  activity.  Since  the 
proposed  changes  do  not  involve  a 
change  to  the  plant  design  or  operation, 
no  new  system  interactions  are  created 
by  this  change.  The  proposed  Technical 
Specification  changes  do  not  produce 
any  parameters  or  conditions  that  could 
contribute  to  the  initiation  of  accidents 
different  fitim  those  already  evaluated 
in  the  Updated  Safety  Analysis  Report. 

The  proposed  changes  only  address 
the  methods  used  to  enstire  EDG 
reliability.  Thus,  the  proposed 
Technical  Specification  change  does  not 
create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
accident  previously  evaluated. 

3.  The  proposed  change  does  not 
involve  a  significant  reduction  in  a 
margin  of  safety. 

The  proposed  changes  do  not  affect 
the  Limiting  Conditions  for  Operation  or 
their  Bases  that  are  used  in  the 
deterministic  analysis  to  estabUsh  any 
margin  of  safety.  PSA  evaluations  were 
used  to  evaluate  these  changes,  and 
these  evaluations  determined  that  the 
changes  are  either  risk  neutral  or  risk 
beneficial.  The  proposed  activity 
involves  changes  to  certain  Completion 
Times  and  to  the  allowed  plant  mode 
for  the  performance  of  specific 
Technical  Specification  Surveillance 
Requirements.  The  proposed  change 
remains  bounded  by  the  existing 
Surveillance  Requirement  Completion 
Times  and  therefore  has  no  impact  to 
the  margins  of  safety. 

The  proposed  change  does  not 
involve  a  change  to  the  plant  design  or 
operation,  and  thus  does  not  affect  the 
design  of  the  EDGs,  the  operational 
characteristics  of  the  EDGs,  the 
interfaces  between  the  EDGs.  and  other 
plant  systems,  or  the  function  or 
reUabiUty  of  the  EDGs.  Because  EDG 
performance  and  reliabiUty  will 
continue  to  be  ensured  by  the  proposed 
Technical  Specification  changes,  the 
proposed  changes  do  not  result  in  a 
reduction  in  the  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Perry  Public  Library.  3753 
Main  Street.  Perry,  OH  44081. 

Attorney  for  licensee:  jay  Silberg.  Esq., 
Shaw,  Pittman,  Potts  ft  Trowbridge, 
2300  N  Street,  NW.,  Washington,  DC 
20037. 

NRC  Project  Director:  Stuart  A. 
Richards. 


The  Cleveland  Electric  Illuminating 
Company,  Centerior  Service  Company, 
Duquesne  Light  Company,  Ohio  Edison 
Company,  Pennsylvania  Power 
Company,  Toledo  Edison  Company, 
Docket  No.  50-440,  Perry  Nuclear  Power 
Plant,  Unit  1,  Lake  County,  Ohio 

Date  of  amendment  request: 
September  9, 1998. 

Description  of  amendment  request: 
The  proposed  license  amendment 
concerns  hydrostatic  (water)  testing  of 
containment  isolation  valves  in  the 
Feedwater  System  lines.  The  proposed 
technical  specification  change  stipulates 
that  water  leakage  from  the  feedwater 
motor-operated  containment  isolation 
valves  will  be  added  into  the  Primary 
Coolant  Sources  Outside  of 
Containment  Program  (Technical 
Specification  5.5.2).  and  therefore  the 
feedwater  check  valves  do  not  need  to 
be  included  in  the  hydrostatic  test 
program  addressed  by  Surveillance 
Requirement  3.6.1.3.11.  The  proposed 
testing  change  is  based  on  design  and 
licensing  hsais  changes  being 
implemented  to  improve  functioning  of 
the  Feedwater  Leakage  Control  System. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration  which  is  presented  below: 

(1)  This  proposed  amendment  does 
not  involve  a  significant  increase  in  the 
probability  or  consequences  of  an 
accident  previously  evaluated. 

It  is  proposed  that  water  leakage  fiom 
the  Feedwater  motor-operated 
containment  isolation  valves  will  be 
added  into  the  Primary  Coolant  Sources 
Outside  Containment  Program 
(Technical  Specification  5.5.2).  and 
therefore  the  Feedwater  lines  do  not 
need  to  also  be  included  in  the 
hydrostatic  test  program  addressed  by 
Surveillance  Requirement  3.6.1.3.11. 
The  proposed  testing  change  is  based  on 
design/licensing  basis  changes  being 
implemented  to  improve  functioning  of 
the  Feedwater  Leakage  Control  System. 
The  proposed  design  change  will 
provide  Feedwater  Leakage  Control 
System  seal  water  directly  to  the 
bonnets  and  seats  of  the  motor  operated 
gate  valves  in  the  Feedwater  Unes,  and 
allow  for  power  to  the  valves  to  be 
provided  from  redundant  power 
supplies. 

The  proposed  changes  do  not  increase 
the  probability  of  occurrence  of  an 
accident  previously  evaluated  because 
the  Feedwater  Leakage  Control  System 
is  not  an  initiator  of  a  previously 
evaluated  accident.  The  Feedwater 
Leakage  Control  System  is  used  to 


mitigate  the  consequences  of  an  event 
that  has  already  been  initiated  due  to 
some  other  cause,  specifically  a  design 
basis  Loss  of  Coolant  Accident  (LOCA). 
Therefore,  changes  to  the  design  and 
testing  on  the  Feedwater  Leakage 
Control  System  have  no  impact  on  the 
probability  of  occurrence  of  an  accident 
previously  evaluated.  The  Feedwater 
Leakage  Control  System  is  a  manually 
initiated  system,  and  the  probability  of 
an  inadvertent  initiation  remains 
unchanged  from  that  previously 
reviewed,  so  the  possibility  of  a  loss  of 
feedwater  transient  is  not  increased. 

The  proposed  changes  do  not 
significantly  increase  the  radiological 
consequences  of  an  accident  previously 
evaluated,  because  the  Feedwater  lines 
will  continue  to  be  isolated  following  a 
LOCA  either  inside  or  outside  of 
containment.  For  a  line  break  outside  of 
containment,  the  check  valves  wdll 
provide  the  necessary  short-term  closure 
fimction  to  prevent  significant  loss  of 
reactor  coolant  inventory,  as  currently 
stated  in  Updated  Safety  Analysis 
Report  (USAR)  Section  6.2.4.2.2.1.a.l. 
The  third  (gate)  valves  in  the  Feedwater 
line  will  also  be  available  to  provide  the 
long-term,  high  integrity  leakage 
protection.  The  check  valves  Code  Class 
1  closiue  function  will  be  verified  at  an 
appropriate  frequency  by  performance 
of  an  exercise  closed  (EC)  test 
comprised  of  a  visual  inspection  of  the 
internals  of  the  valves,  in  accordance 
%vith  the  Inservice  Testing  Program.  The 
radiological  consequences  of  such  a  line 
break  outside  of  containment  event  are 
not  significant,  as  there  is  no  postulated 
fuel  diaraage. 

For  a  line  break  inside  of  containment 
(a  design  basis  LOCA  event),  the 
majority  of  the  currently  reviewed  and 
accepted  licensing  basis  is  being 
maintained.  Design  changes  are  being 
implemented  to  improve  the 
functioning  of  the  Feedwater  Leakage 
Control  System.  The  redundant 
subsystems  will  be  piped  to  the  bonnets 
of  the  third,  high  integrity  valves  in  the 
Feedwater  lines  (the  gate  valves)  to 
provide  a  more  rapid  and  effective  seal 
on  the  stem,  bonnet  and  flexible  wedge 
seats.  Water  leakage  from  the  stem, 
bonnets  and  seats  of  the  gate  valves  will 
be  addressed  through  controls  imposed 
by  Technical  Specification  5.5.2, 
"Primary  Coolant  Sources  Outside 
Contaiimient."  The  doses  fiom  such 
water  leakage  are  accounted  for  in  the 
radiological  dose  calculations.  Since  the 
leakage  from  the  Feedwater  lines  is 
accounted  for  by  the  Primary  Coolant 
Sources  Outside  Containment  Program, 
there  is  no  need  to  include  the  water 
test  results  of  the  Feedwater  lines  into 


the  Surveillance  Requirement  3.6.1.3.11 
leak  test  totals. 

The  branch  lines  off  of  the  Feedwater 
lines  will  also  be  addressed  either 
through  the  Primary  Coolant  Sources 
Outside  Containment  Program 
(Technical  Specification  5.5.2)  or 
through  additional  Appoidix )  air  leak 
rate  test  requirements  (Technical 
S|>ecification  Surveillance  Requirement 
3.6.1.1.1  and  Specification  5.5.12, 
"Primary  Containment  Leakage  Rate 
Testing  Program").  The  new  test 
methods  for  these  lines  do  not  impact 
the  existing  radiological  dose 
calculations,  since  the  existing  leakage 
limits  of  the  leak  rate  test  programs  are 
not  changed  by  the  proposal. 

The  design  changes  associated  with 
the  Feedwater  Leakage  Control  System 
will  continue  to  satisfy  licensing/design 
criteria  for  this  piping  to  an  equivalent 
degree  as  the  current  design.  The  minor 
exception  is  where  the  two  Feedwater 
Leakage  Control  subsystems  tie  in  to  the 
bonnets  of  the  gate  vidves,  and  this 
constitutes  only  a  separation  issue. 
Since  the  Feedwater  Leakage  Control 
System  piping  at  this  juncture  is  Code 
Class  2,  break  excluded,  and  protected 
from  pipe  whips  and  jet  impingements, 
it  is  considered  to  be  acceptable. 

Addition  of  the  provisions  for  an 
alternate  power  supply  to  be  provided 
to  the  gate  valves  (if  necessary  foUo%ving 
a  LOCA  event)  will  improve  the 
probability  of  closure  of  these  high 
inte^ty  valves  without  creating  an 
electrical  separation  concern.  A 
separation  concern  wiU  not  be  created 
since  the  supply  circuitry  from  the 
alternate  power  source  will  be  a 
permanent  modification,  and  physical 
and  electrical  separation  between 
electrical  divisions  will  be  maintained 
by  employing  two  features: 

1.  Nonnally  open,  fused  disconnect 
switches  at  both  ends  of  the  circuit,  and 

2.  Fuses  normally  stored  out  of  the 
Circuit. 

Based  on  the  discussions  above,  it  is 
concluded  that  neither  the  probability 
nor  the  consequences  of  previously 
evaluated  accidents  are  significantly 
increased  as  a  result  of  the  proposed 
changes  to  the  Technical  Specifications 
and  to  the  licensing  bases  for  the 
Feedwater  penetrations. 

(2)  This  proposed  amendment  does 
not  create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
accident  previously  evaluated. 

Hie  Feedwater  Leakage  Control 
System  was  developed  specifically  to 
mitigate  the  consequences  of  a  design 
basis  LOCA  inside  the  containment.  The 
system  itself  and  the  proposed  changes 
do  not  produce  parametere  or 
conditicms  that  could  contribute  to  the 


initiation  of  accidents  different  than 
those  already  evaluated  in  the  Updated 
Safety  Analysis  Repent.  The  proposed 
changes  are  intended  to  improve  the 
functioning  of  the  Feedwater  Leakage 
Control  System  should  it  be  called  upon 
following  a  LOCA.  The  changes  affect 
mitigation  of  that  previously  evaluated 
event. 

In  other  plant  conditions,  including 
normal  operation,  the  system  is  not 
activated  and  cannot  induce  events. 
Thus,  the  proposed  amendment  does 
not  create  the  possibility  of  a  new  or 
diffierent  kind  of  accident  from  any 
accident  previously  evaluated. 

(3)  This  proposed  amendment  does 
not  involve  a  significant  reduction  in  a 
margin  of  safety. 

The  proposed  changes  only  affect  the 
methods  used  to  ensure  Feedwater 
Leakage  Control  System  performance 
and  reliability,  and  clarification  of  the 
licensing/ design  basis  of  the  system. 
Hie  new  proposed  Note  in  Surveillance 
Requirement  3.6.1.3.11  clarifies  that  the 
water  leakage  from  the  Feedwater  lines 
does  not  need  to  be  counted  in  two 
separate  leak  test  programs.  The  Primary 
Coolant  Sources  Outside  Containment 
Program  (Technical  Specification  5.5.2) 
virill  enstire  that  leakage  from  the 
Feedwater  lines  is  minimized,  and 
accounted  for  in  an  appropriate  fashion —^ 
in  the  radiological  doBS  calculations. 
Leak  rate  testing  on  the  branch  lines  off 
of  the  Feedwater  lines  will  also  be 
controlled  and  limited  by  existing 
acceptance  criteria  for  plant  programs 
that  protect  the  assumptions  of  the 
radiological  dose  calculations. 
Therefore,  the  margin  of  safiety  provided 
in  the  Perry  Nuclear  Power  Plant  dose 
calculations  will  remain  unchanged. 

The  majority  of  the  existing  hcensing 
basis,  and  therefore  the  margins  of 
safety,  are  maintained  by  this  proposal. 
The  items  that  are  changed  are  done  so 
to  improve  the  reliabiUty  of  the  system 
or  for  an  administrative  clarification. 
The  Feedwater  Leakage  Control  System 
Technical  SpecificaticMi  itself  (Technical 
Specification  3.6.1.8)  does  not  need 
revision.  The  design  changes  will 
maintain  the  existing  licensing/design 
criteria,  with  the  minor  exception  of 
divisional  separation  at  the  point  that 
the  two  divisions  have  to  be  piped  into 
the  bonnets  of  the  third  (gate)  valve. 
Since  the  piping  at  this  junction  point 
is  Code  Class  2.  break  excluded,  and 
protected  from  pipe  whips  and  jet 
impingements,  it  is  considered  to  be 
acceptable.  It  will  not  lead  to  a 
gjgnifirant  reduction  in  a  margin  of 
safety.  The  manually  initiated  divisional 
cross-tie  will  not  create  an  electrical 
separation  concern.  The  alternate  power 
supply  provision  will  be  a  permanent 
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modification,  and  physical  and 
electrical  separation  between  electrical 
divisions  will  l>e  maintained. 

Based  on  the  above  discussions,  the 
proposed  license  amendment  is 
concluded  to  not  result  in  a  significant 
reduction  in  the  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Perry  Public  Library,  3753 
Main  Street,  Perry,  OH  44081. 

Attorney  for  licensee:  Jay  Silberg,  Esq., 
Shaw.  Pittman,  Potts  ft  Trowbridge, 
2300  N  Street,  NW.,  Washington,  DC 
20037. 

NRC  Project  Director:  Stuait  A. 
Richards. 

Previously  Published  Notices  of 
Consideration  of  Issuance  of 
Amendments  to  Facility  Operating 
Licenses,  Proposed  No  Significant 
Hazards  Consideration  Determination, 
and  Opportunity  for  a  Hearing 

The  following  notices  were  previously 
published  as  separate  individual 
notices.  The  notice  content  was  the 
same  as  above.  They  were  published  as 
individual  notices  either  because  time 
did  not  allow  the  Commission  to  wait 
for  this  biweekly  notice  or  because  the 
action  involved  exigent  circumstances. 
They  are  repeated  here  because  the 
biweekly  notice  Usts  all  amendments 
issued  or  proposed  to  be  issued 
involving  no  significant  hazards 
consideration. 

For  details,  see  the  individual  notice 
in  the  Federal  Register  on  the  day  and 
page  cited.  This  notice  does  not  extend 
the  notice  period  of  the  original  notice. 

Duice  Energy  Corporation  ,  Docket  Nos. 
50-269.  5O-270.  and  50-287.  Oconee 
Nuclear  Station,  Units  1,  2,  and  3, 
Oconee  County,  South  Carolina 

Date  of  amendment  request: 
September  17, 1996. 

Description  of  amendment  request: 
The  proposed  amendments  would  allow 
a  revision  to  the  Oconee  Updated  Final 
Safety  Analysis  Report  that  addresses 
potential  plant  conditions  that  could 
occur  during  engineered  safeguards 
functional  tests  of  the  emergency 
electrical  system.  These  tests  are 
planbed  to  be  performed  on  Unit  3  in 
November  1998,  with  Unit  3  in  the  cold 
shutdown  condition,  and  Units  1  and  2 
operating  at  power.  If  an  actual  loss-of- 
coolant  accident  with  loss  of  offsite 
power  were  to  occur  on  Unit  1  or  2. 


simultaneously  with  test  initiation  on 
Unit  3,  the  Emergency  Power  System 
would  be  placed  in  a  condition  outside 
the  present  design  basis.  This  involves 
an  unreviewed  safety  question  that 
requires  NRC  approval  before 
implementation  of  the  tests. 

t)ate  of  publication  of  individual 
notice  in  Federal  Register  September 
30, 1998  (63  FR  52304). 

Expiration  date  of  individual  notice: 
October  30.  1998. 

Local  Public  Document  Room 
location:  Oconee  County  Library,  501 
West  South  Broad  Street,  Walhalla, 
South  Carolina. 

GPU  Nuclear.  Inc.  et  al..  Docket  No.  50- 
219,  Oyster  Creek  Nuclear  Generating 
Station,  Ocean  County,  New  Jersey 

Date  of  amendment  request: 
September  19, 1998. 

Description  of  amendment  request: 
The  amendment  would  revise  Section 
5.4.6  of  the  Oyster  Creek  Nuclear 
Generating  Station  Updated  Final  Safety 
Analysis  Report  (UFSAR)  such  that  it 
incorporates  the  use  of  a  freeze  seal  as 
a  temporary  part  of  the  reactor  coolant 
pressure  boundary. 

Date  of  publication  of  individual 
notice  in  Federal  Register:  September 
30,  1998  (63  FR  52307). 

Expiration  date  of  individual  notice: 
October  30, 1998. 

Local  Public  Document  Room 
location:  Ocean  County  Library, 
Reference  Department,  101  Washington 
Street.  Toms  River,  N)  08753. 

Northern  States  Power  Company. 
Docket  Nos.  50-282  and  50-306.  Prairie 
Island  Nuclear  Generating  Plant,  Units 
1  and  2.  Goodhue  County.  Minnesota 

Date  of  amendment  requests:  January 
29, 1997,  as  supplemented  February  11. 
12,  March  7, 10,  11, 19,  20,  April  29. 
June  30,  and  July  10,  1997,  June  20,  June 
22,  July  24  and  September  15, 1998. 

Brief  description  of  amendment 
request:  The  proposed  amendments 
would  change  the  design  basis  of  the 
cooling  water  system  emergency  Intake 
line  flow  capacity.  The  licensee 
determined  through  testing  that  the 
emergency  intake  line  flow  capacity  was 
less  than  the  design  value  stated  in  the 
Updated  Safety  Analysis  Report.  The 
proposed  changes  reflect  the  use  of 
operator  actions  to  control  cooling  water 
system  flow  following  a  seismic  event. 
The  proposed  changes  also  reclassify 
the  intake  canal  for  use  during  a  seismic 
event,  which  would  be  an  additional 
source  of  cooling  water  during  a  seismic 
event. 

Date  of  publication  of  individual 
notice  in  Federal  Register  October  1. 
1998  (63  FR  52772). 


Expiration  date  of  individual  notice: 
November  2, 1998. 

Local  Public  Document  Room 
location:  Minneapolis  Public  Library, 
Technology  and  Science  Department. 
300  Nicollet  Mall,  Minneapolis, 
Minnesota  55401. 

Power  Authority  of  the  State  of  New 
York,  Docket  No.  50-333.  James  A. 
FitzPatrick  Nuclear  Power  Plant, 
Oswego  County.  New  York 

Date  of  amendment  request:  October 
14. 1997,  as  supplemented  July  23, 
1998. 

Description  of  amendment  request: 
The  amendment  would  update  the 
Technical  Specifications  to  provide  for 
installation  of  additional  racks  to 
increase  spent  fuel  storage  capacity,  and 
to  correct  the  maximum  exposure 
dependent,  infinite  lattice 
multiplication  factor  for  fiiel  bundles. 

Date  of  publication  of  individual 
notice  in  Federal  Register:  August  24, 
1998  (63  FR  45096). 

Expiration  date  of  individual  notice: 
September  23, 1998. 

Local  Public  Document  Room 
location:  Reference  and  Documents 
Department,  Penfield  Library,  State 
University  of  New  York.  Oswego,  New 
York  13126. 

Southern  Nuclear  Operating  Company. 
Inc..  Georgia  Power  Company. 
Oglethorpe  Power  Corporation. 
Municipial  Electric  Authority  of  Geor^a, 
City  of  Dalton.  Georgia.  Docket  Nos.  50- 
321  and  50-366,  Edwin  I.  Hatch  Nuclear 
Plant,  Units  1  and  2.  Appling  County. 
Georgia 

Date  of  amendment  request:  August  8, 
1997,  as  supplemented  by  letters  dated 
March  9,  May  6.  July  6,  July  31. 
September  4,  and  September  11, 1998, 
and  advanced  information  related  to  the 
application  submitted  April  17,  1998. 

Description  of  amendment  request: 
The  proposed  amendments  would 
revise  the  Technical  Specifications  to 
accommodate  an  Increase  in  the 
maximum  licensed  thermal  power  level 
from  2558  megawatts  thermal  (MWt)  to 
2736  MWt. 

Date  of  publication  of  individual 
notice  in  Federal  Register  October  6. 
1998  (63  FR  53730). 

Expiration  date  of  individual  notice: 
November  5, 1998. 

Local  Public  Document  Room 
location:  Appling  Coimty  Public 
Library.  301  City  Hall  Drive.  Baxley, 
Georgia. 
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Vermont  Yankee  Nuclear  Power 
Corporation.  Docket  No.  50-271. 
Vermont  Yankee  Nuclear  Power  Station. 
Vernon,  Vermont 

Date  of  amendment  request: 
September  4, 1998.  ^^^ 

Description  ofamendrhent  request: 
The  amendment  would  revise  the 
Technical  Specifications  to  reflect  an 
increase  in  Uie  spent  fuel  storage 
capacity. 

Date  of  publication  of  individual 
notice  in  Federal  Register  October  1. 
1998.  (63  FR  52774) 

Expiration  date  of  individual  notice: 
November  2, 1998. 

Local  Public  Document  Room 
location:  Brooks  Memorial  Library,  224 
Main  Street,  Brattleboro.  VT  05301. 

Notice  of  Issuance  of  Amendments  to 
Facility  Operating  Licenses 

During  the  period  since  publication  of 
the  last  biweekly  notice,  the 
Commission  has  issued  the  following 
amendments.  The  Commission  has 
determined  for  each  of  these 
amendments  that  the  application 
complies  with  the  standards  and 
requirements  of  the  Atomic  Energy  Act 
of  1954.  as  amended  (the  Act),  and  the 
Commission's  rules  and  regulations. 
The  Conunlssion  has  made  appropriate 
findings  as  required  by  the  Act  and  the 
Commission's  rules  and  regulations  in 
10  CFR  Chapter  I.  which  are  set  forth  in 
the  license  amendment. 

Notice  of  Consideration  of  Issuance  of 
Amendment  to  Facility  Operating 
License,  Proposed  No  Significant 
Hazards  Consideration  Determination, 
and  Opportimlty  for  A  Hearing  in 
connection  with  these  actions  was 
published  in  the  Federal  Register  as 
indicated. 

Unless  otherwise  indicated,  the 
Commission  has  determined  that  these 
amendments  satisfy  the  criteria  for 
categorical  exclusion  in  accordance 
with  10  CFR  51.22.  Therefore,  pureuant 
to  10  CFR  51.22(b).  no  environmental 
impact  statement  or  environmental 
assessment  need  be  prepared  for  these 
amendments.  If  the  Commission  has 
prepared  an  mvlronmental  assessment 
under  the  special  drctimstances 
provision  in  10  CFR  51.12(b)  and  has 
made  a  deteimination  based  on  that 
assessment,  it  is  so  indicated. 

For  further  details  with  respect  to  the 
action  see  (1)  the  applications  for 
amendment.  (2)  the  amendment,  and  (3) 
the  Commission's  related  letter.  Safety 
Evaluation  and/or  Enviroiunental 
Assessment  as  indicated.  All  of  these 
items  are  available  for  public  inspection 
at  the  Commission's  Public  Document 
Room,  the  Gelman  Building.  2120  L 


Street,  NW.,  Washington,  DC,  and  at  the 
local  public  document  rooms  for  the 
particular  facilities  involved. 

Arizona  Public  Service  Company,  etai. 
Docket  Nos.  STN  50-528.  STN  50-529. 
and  STN  50-530.  Palo  Verde  Nuclear 
Generating  Station.  Units  Nos.  1.  2.  and 
3,  Maricopa  County.  Arizona 

Date  of  application  for  amendment: 
June  13, 1995,  as  supplemented  by 
letters  dated  August  16, 1995,  June  9. 
1998.  and  September  6, 1998. 

Brief  description  of  amendment: 
These  amendments  revise  TS  3.5.1. 
"Safety  Injection  Tanks  (SITs)— 
Operating,"  and  TS  3.5.2.  "Safety 
Injection  Tanks— Shutdown."  to  extend 
the  allowed  outage  times  for  the  SITs. 

Date  of  issuance:  October  2, 1998. 

Effective  date:  October  2. 1998. 

Amendment  No.:  118. 

Facility  Operating  License  Nos.  NPF- 
41.  NPF-51.  and  NPF-74:  The 
amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  October  25, 1995  (60  FR 
54715) 

The  June  9, 1998,  and  September  6, 
1998,  letters  provided  additional 
clarifying  information  and  do  not 
change  the  initial  no  significant  hazards 
consideration  determination. 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  October  2, 1998. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Phoenix  Public  Library.  1221 
N.  Central  Avenue,  Phoenix,  Arizona 
85004. 

Carolina  Power  6r  Ug^t  Company,  et  al.. 
Docket  No.  50^00.  Shearon  Harris 
Nuclear  Power  Plant.  Unit  1.  Wake  and 
Chatham  Counties,  North  Carolina 

Date  of  application  for  amendment: 
Jime  12, 1997,  as  supplemented  by  letter 
dated  August  27, 1998.  The  August  27. 
1998.  supplemental  letter  provided 
clarifying  information  only,  and  did  not 
change  the  initial  no  significant  hazards 
consideration  determination. 

Brief  description  of  amendment:  This 
amendment  changes  the  description  of 
the  Harris  Nuclear  Plant  Operations 
organization  in  TS  6.0.  "Administrative 
Controls." 

Date  of  issuance:  October  7, 1998. 

Effective  date:  October  7, 1998. 

Amendmerit  No:  83. 

Facility  Operatihg  License  No.  NPF- 
63.  Amendment  revises  the  Technical 
Spedficatians. 

Date  of  initial  notice  in  Federal 

:  July  30. 1997  (62  FR  40647). 


The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  October  7.  1998. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Cameron  Village  Regional 
Library,  1930  Clark  Avenue,  Raleigh, 
North  Carolina  27605. 

Commonwealth  Edison  Company, 
Docket  Nos.  STN  50-454  and  STN  50- 
455,  Byron  Station.  Unit  Nos.  1  and  2. 
Og/e  County,  Illinois 

Docket  Nos.  STN  50-456  and  STN  50- 
457,  Braidwood  Station,  Unit  Nos.  1  and 
2,  Will  County.  Illinois 

Date  of  application  for  amendments: 
December  30, 1997. 

Brief  description  of  amendments:  The 
amendments  change  the  Technical 
Specifications  for  the  condensate 
storage  tank  (CST)  level  and  the 
automatic  auxiliary  feedwater  pump 
switchover  from  the  suction  of  the  CST 
to  the  essential  service  water  system. 

Date  of  issuance:  October  6, 1998. 

Effective  date:  October  6, 1998. 

Amendment  Nos.:  104;  104  ft  96;  96. 

Facility  Operating  License  Nos.  NPF- 
37,  NPF-66,  NPF-72  and  NPF-77:  The 
amendments  revised  the  TetJuiical 
Specifications. 

Date  of  initial  notice  in  Federal 
RaglMer  February  25, 1998.  (63  FR 
9596) 

The  Commission's  related  evaluation 
of  the  amendments  is  contained  in  a 
Safety  Evaluation  dated  October  6, 1998. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Rotan 
location:  For  Byron,  the  Byron  Public 
Library  District,  109  N.  Franklin,  P.O. 
Box  434,  Byron,  Illinois  61010;  for 
Braidwood,  the  Wilmington  Public 
Library,  201  S.  Kankakee  Street. 
Wilmington.  Illinois  60481. 

Commonwealth  Edison  Company. 
Docket  Nos.  50-237  and  50-249. 
Dresden  Nuclear  Power  Station,  Units  2 
and  3.  Grundy  County,  Illinois 

Docket  Nos.  50-254  and  50-265,  Quad 
Cities  Nuclear  Power  Station.  Units  1 
and  2,  Rock  Island  County.  Illinois 

Date  of  apfdication  for  amendments: 
May  18, 1998. 

Brief  description  of  amendments:  The 
amendments  will  change  several 
Technical  Specification  (TS)  values  to 
reflect  design  values.  These  TS  values 
aflect  (1)  125/250  volts  direct  current 
(Vdc)  electrolyte  temperature;  (2) 
control  rod  drive  accumulator  pressure; 
(3)  standby  liquid  control  solution 
temperature;  (4)  ultimate  heat  sink 
minimiiin  water  level;  (5)  shutdown 


56266 


Federal  Regbter/Vol.  63.  No.  203 / Wednesday,  October  21.  1998/Notices 


suppression  chamber  level  (Quad  Cities 
onJy);  and  (6)  a  degraded  voltage 
setpoint  (Quad  Gties  only). 

Dote  of  issuance:  October  8, 1998. 

Effective  date:  Immediately,  to  be 
implemented  within  60  days. 

Amendment  Nos.:  Dresden  169  &  164; 
Quad  Qties  181  &  179. 

Facility  Operating  License  Nos.  DPR- 
19.  DPR-25.  DPR-29  and  DPR-30.  The 
amendments  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Rrndster  June  17, 1998  (63  FR  33105). 

Ine  Commission's  related  evaluation 
of  the  amendments  is  contained  in  a 
Safety  Evaluation  dated  October  8. 1998. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  for  Dresden,  Morris  Area 
Public  Library  District,  604  Liberty 
Street.  Morris,  Illinois  60450;  for  Quad 
Qties.  Dixon  Public  Library,  221 
Hennepin  Avenue.  Dixon,  Illinois 
61021. 

Duke  Energy  Corporation,  et  al..  Docket 
No.  50-414.  Catawba  Nuclear  Station. 
Unit  2.  York  County.  South  Carolina 

Date  of  application  for  amendment: 
August  6, 1998. 

Brief  description  of  amendment:  The 
amendment  deletes  Surveillance 
Requirement  4.8.1.1.2.1.2,  regarding 
diesel  fuel  oil  system  pressure  testing, 
from  the  Technical  Specifications  on  the 
basis  that  the  staff  had  previously 
approved  alternative  surveillance  based 
on  Code  Case  N-498-1  of  the  American 
Society  of  Mechanical  Engineers. 

Date  of  issuance:  September  28, 1998. 

Effective  date:  As  of  the  date  of 
issuance  to  be  implemented  within  30 
■  days  frtim  the  date  of  issuance. 

Amendment  No.:  164. 

Facility  Operating  License  No.  NPF- 
52:  The  amendment  revised  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  August  17. 1998  (63  FR 
43962). 

The  Commission's  related  evaluation 
of  the  amendments  is  contained  in  a 
Safety  Evaluation  dated  September  28, 
1998. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  York  County  Library,  138  East 
Black  Street.  Rock  Hill.  South  Carolina. 

Duice  Energy  Corporation.  Docket  Nos. 
50-369  and  50-370.  ^4cGuire  Nuclear 
Station.  Units  1  and  2.  Mecklenburg 
County.  North  Carolina 

Date  of  application  for  amendments: 
October  22, 1996,  as  supplemented  by 
letters  dated  March  19.  July  6.  and 
September  15, 1998. 


Brief  description  of  amendments:  The 
amendments  allow  continued  plant 
operation  at  elevated  Containment 
Lower  Compartment  temperatures 
between  125  °Fand  135  "F  for  a  period 
not  to  exceed  72  ciunulative  hours  per 
calendar  year. 

Date  of  issuance:  September  28, 1998. 

Effective  date:  As  ofthe  date  of 
issuance  to  be  implemented  within  30 
days  from  the  date  of  issuance. 

Amendment  Nos.:  Unit  1-183;  Unit 
2-165. 

Facility  Operating  License  Nos.  NPF- 
9  and  NPF-1 7:  Amendments  revised  the 
Technical  Specifications. 

Date  ofimtial  notice  in  Federal 
Register  February  12, 1997  (62  FR 
6574). 

The  March  19.  July  6,  and  September 
15, 1998,  submittals  provided  clarifying 
information  that  did  not  change  the 
scope  of  the  October  22, 1996. 
application  and  the  initial  proposed  no 
significant  hazards  consideration 
determination. 

The  Commission's  related  evaluation 
of  the  amendments  is  contained  in  a 
Safety  Evaluation  dated  September  28. 
1998. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  J.  Murrey  Atkins  Library. 
University  of  North  Carolina  at 
Charlotte.  9201  University  City 
Boulevard.  Charlotte,  North  Carolina. 

GPU  Nuclear,  inc.  et  al..  Docket  No.  50- 
219,  Oyster  Creek  Nuclear  Generating 
Station.  Ocean  County.  New  Jersey 

Date  of  application  of  amendment: 
July  21, 1998. 

Brief  description  of  amendment:  The 
amendment  permits  an  alternative  to  the 
requirement  to  perform  Control  Rod 
Drive  scram  time  testing  with  the 
reactor  pressurized  prior  to  resuming 
power  operation.  The  change  permits: 
(1)  scram  time  testing  with  the  reactor 
depressurized  prior  to  resuming 
operation,  and  (2)  a  second  scram  time 
test  with  the  reactor  pressure  above  800 
psig,  prior  to  exceeding  40%  reactor 
power. 

Date  o//ssuance;  October  1, 1998. 

Effective  date:  October  21, 1998,  to  be 
implemented  within  30  days. 

Amendment  No.:  198. 

Facility  Operating  License  No.  DPR- 
16:  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  August  12. 1998  (63  FR 
43204). 

The  Commission's  related  evaluation 
of  this  amendment  is  contained  in  a        -^ 
Safety  Evaluation  dated  October  1. 1998. 

No  significant  hazards  consideration 
comments  received:  No. 


Local  Public  Document  Room 
location:  Ocean  Coimty  Library. 
Reference  Department,  101  Washington 
SUeet,  Toms  River,  NJ  08753. 

GPU  Nuclear.  Inc..  et  al..  Docket  No.  50- 
289.  Three  Mile  Island  Nuclear  Station, 
Unit  No.  1,  Dauphin  County, 
Pennsylvania 

Date  of  application  for  amendment: 
March  23. 1998.  as  supplemented  June 
30. 1998. 

Brief  description  of  amendment:  The 
amendment  revises  'Technical 
Specification  (TS)  3.1.2.  to  incorporate 
new  pressure/temperature  limits  for 
reactor  vessel  pressurization  heatup. 
cooldown.  and  inservice  leak  and 
hydrostatic  test. 

Dote  of  issuance:  October  5. 1998. 

Effective  date:  As  of  the  date  of 
issuance  to  be  implemented  within  60 
days. 

Amendment  No.:  208. 

Facility  Operating  License  No.  DPR- 
50:  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  April  22. 1998  (63  FR  19970). 
Tlie  June  30, 1998,  submittal  provided 
additional  information  that  did  not 
change  the  initial  proposed  no 
significant  hazards  consideration 
determination. 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  October  5, 1998. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Law/Government  Publications 
Section,  State  Library  of  Pennsylvania, 
(REGIONAL  DEPOSITORY)  Wahiut 
Street  and  Commonwealth  Avenue.  Box 
1601.  Harrisburg.  PA  17105. 

lES  Utilities  Inc..  Docket  No.  50-331. 
Duane  Arnold  Energy  Center.  Linn 
County,  Iowa 

Date  of  application  for  amendment: 
April  15. 1998. 

Brief  description  of  amendment:  The 
amendment  revises  the  Technical 
Specifications  by  updating  the  existing 
pressure-temperature  curves  with  new 
curves  with  values  from  18  to  32 
effective  full  power  years.  Applicable 
surveillance  requirements  are  also 
revised  to  reflect  operation  with  the  new 
curves. 

Date  of  issuance:  October  1. 1998. 

Effective  date:  October  1. 1998. 

Amendment  No.:  224. 

Facility  Operating  License  No.  DPR- 
49:  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  May  6. 1998  (63  FR  25110). 
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The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  October  1, 1998. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Cedar  Rapids  Public  Library. 
500  First  Street.  SE..  Cedar  Rapids,  LA 
52401. 

Illinois  Power  Company.  Docket  No.  50- 
461.  Clinton  Power  Station.  Unit  1, 
DeWitt  County.  Illinois 

Date  of  application  for  amendment: 
May  20. 1998.  as  supplemented  July  17  • 
and  August  6. 1998. 

Brief  description  of  amendment:  The 
amendment  provides  for  automatic 
operation  of  a  new  emergency  reserve 
auxiliary  transformer  to  provide  power 
to  the  plant  4.16-kV  buses  bom  the 
ofkite  138-kV  transmission  network. 

Date  of  issuance:  October  1. 1998. 

Effective  date:  October  1. 1998. 

Amendment  No.:  116. 

Facility  Operating  License  No.  NPF- 
62:  The  amendment  authorized  revision 
of  the  Updated  Safety  Analysis  Report. 

Date  of  initial  notice  in  Federal 
Renater  June  4. 1998  (63  FR  30519). 

"Ine  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  October  1, 1998. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  The  Vespasian  Warner  Public 
Library.  120  West  Johnson  Street. 
Clinton.  IL  61727. 

PECO  Energy  Company.  Public  Service 
Electric  and  Gas  Company.  Delmarva 
Power  and  Ug^t  Company,  and  Atiantic 
City  Electric  Company,  Docket  Nos.  50- 
277  and  50-278,  Peach  Bottom  Atomic 
Power  Station,  Unit  Nos.  2  and  3.  York 
County,  Pennsylvania 

Date  of  application  for  amendments: 
May  23. 1997,  as  supplemented  by  letter 
dated  September  11, 1998.  The 
September  11, 1998.  letter  provided  the 
typed  TS  pages  that  did  not  change  the 
Nuclear  Regulatory  Commission  staffs 
proposed  no  significant  hazards 
consideration  determination. 

Brief  description  of  amendments:  The 
proposed  amendments  would  revise  the 
Technical  Specifications  TSs  to  exclude 
the  Main  Steam  Isolation  Valves  leakage 
from  the  total  Type  B  and  Type  C  local 
leak  rate  test  results. 

Dote  of  issuance:  October  1. 1998. 

Effective  date:  The  amendments  are 
effective  as  of  the  date  of  issuance,  and 
are  to  be  implemented  within  30  days 
from  the  date  of  their  issuance. 

Amendments  Nos.:  223  and  227. 

Facility  Operating  License  Nos.  DPR- 
44  and  DPR-56:  The  amendments 
revised  the  Technical  Specifications. 


Date  of  initial  notice  in  Federal 
Renster  July  2. 1998  (62  FR  35852). 

"ine  Commission's  related  evaluation 
of  the  amendments  is  contained  in  a 
Safety  Evaluation  dated  October  1. 1998. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Government  Publications 
Section.  State  Library  of  Pennsylvania, 
(REGIONAL  DEPOSITORY)  Education 
Building.  Walnut  Street  and 
Commonwealth  Avenue,  Box  1601. 
Harrisburg.  PA  17105. 

PECO  Energy  Company,  Public  Service 
Electric  and  Gas  Company  Delmarva 
Power  and  Light  Company,  and  Atiantic 
City  Electric  Company,  Docket  Nos.  50- 
277  and  50-278,  Peach  Bottom  Atomic 
Power  Station,  Unit  Nos.  2  and  3.  York 
County,  Pennsylvania 

Date  of  application  for  amendments: 
May  1. 1998.  as  supplemented  by  letter 
dated  September  11, 1998. 

Brief  description  of  amendments: 
These  amendments  revise  the  technical 
specifications  to  delete  the  requirements 
for  functional  testing  of  safety  relief 
valves  during  each  luiit  startup. 

Date  of  issuance:  October  5. 1998. 

Effective  date:  As  of  the  date  of 
issuance  and  fs  to  be  implemented.  Unit 
2,  prior  to  October  1998  refueling  outage 
and  Unit  3,  prior  to  October  1999 
refiieling  outage. 

Amendments  Nos.:  224  and  228. 

Facility  Operating  License  Nos.  DPR- 
44  and  DPR-56:  The  amendments 
revised  the  Technical  Specifications. 

Dote  of  initial  notice  m  Federal 
RMster  July  29. 1998  (63  FR  40559). 

"ine  Commission's  related  evaluation 
of  the  amendments  is  contained  in  a 
Safety  Evaluation  dated  October  5. 1998. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Government  Publications 
Section.  State  Library  of  Pennsylvania. 
(REGIONAL  DEPOSITORY)  Education 
Building,  Walnut  Street  and 
Commonwealth  Avenue.  Box  1601. 
Harrisburg.  PA  17105. 

PECO  Energy  Company.  Public  Service 
Electric  and  Gas  Company  Delmarva 
Power  and  Light  Company,  and  Atiantic 
City  Electric  Company.  Docket  Nos.  50- 
277  and  50-278,  Peach  Bottom  Atomic 
Power  Station,  Unit  Nos.  2  and  3,  Yoik 
County,  Pennsylvania 

Date  of  application  for  amendments: 
March  20. 1998.  as  supplemented  by 
letters  dated  June  26.  August  11.  and 
September  14. 1998.  The  August  11  an 
September  14  letters  provided  clarifying 
information  that  did  not  change  the 
initial  proposed  no  significant  hazards 
consideration  determination. 


Brief  description  of  amendments: 
These  amendments  would  revise  the 
Technical  Specifications  to  permit 
incorporation  of  end-of-cycle 
recirculation  pump  trip  systems. 

Z>ate  of  issuance:  October  5. 1998. 

Effective  date:  Both  units,  as  of  date 
of  issuance,  to  be  implemented  within 
30  days. 

Amendments  Nos.:  225  and  229. 

Facility  Operating  License  Nos.  DPR- 
44  and  DPR-56:  The  amendments 
revised  the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  July  29, 1998  (63  FR  40558). 

The  Commission's  related  evaluation 
of  the  amendments  is  contained  in  a 
Safety  Evaluation  dated  October  5, 1998. 

No  significant  hazards  consideration 
commoits  received:  No. 

Local  Public  Document  Room 
location:  Government  Publications 
Section.  State  Library  of  Pennsylvania. 
(REGIONAL  DEPOSITORY)  Education 
Building.  Walnut  Street  and 
Commonwealth  Avenue.  Box  1601. 
Harrisbuig.  PA  17105. 

Philadelphia  Electric  Company,  Docket 
Nos.  50-352  and  50-353.  Limerick 
Generating  Station,  Units  1  and  2. 
Montgomery  County.  Pennsylvania 

Date  of  application  for  amendments: 
March  24. 1997,  as  supplemented 
September  4. 1998. 

Brief  description  of  amendments: 
These  amendments  approve  the  deletion 
ofthe  Drywell  and  Suppression 
Chamber  Purge  System  operational  time 
limit,  removid  of  a  footnote  regarding  1- 
inch  and  2-inch  valves,  and  the  addition 
of  a  surveillance  requirement  ensuring 
the  purge  system  large  supply  and 
exhaust  valves  are  closed  as  required. 

Dote  o/jssua/ice.  October  1,  1998. 

Effective  date:  Units  1  and  2.  As  of 
date  of  issuance,  to  be  implemented 
within  30  days. 

Amendment  Nos.:  130  and  91. 

Facility  Operating  License  Nos.  NPF- 
39  and  NPF-85:  The  amendments 
revised  the  Technical  Specifications. 

Dote  of  initial  notice  in  Federal 
Register  June  4. 1997  (62  FR  30643). 

The  September  4, 1998,  letter 
provided  clarifying  information  that  did 
not  change  the  initial  proposed  no 
significant  hazards  consideration 
determination. 

The  Commission's  related  evaluation 
ofthe  amendments  is  contained  in  a 
Safety  Evaluation  dated  October  1. 1998. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Pottstown  Public  Library.  500 
High  Street,  Pottstown.  PA  19464. 
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Power  Authority  of  the  State  of  New 
York.  Docket  No.  50-286,  Indian  Point 
Nuclear  Generating  Unit  No.  3. 
Westchester  County ,  New  York 

Date  of  application  for  amendment: 
November  13.  1997. 

Brief  description  of  amendment:  The 
amendment  changes  the  Technical 
Specifications  by  increasing  the 
minimum  test  fiwquency  for  piain 
turbine  stop  valves. 

Date  of  issuance:  October  5. 1998. 

Effective  date:  As  of  the  date  of 
issuance  to  be  implemented  within  30 
days. 

Amendment  No.:  182. 

Facility  Operating  License  No.  DPR- 
64:  Amendment  revises  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
RMister  July  15. 1998  (63  FR  38203). 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  White  Plains  Public  Library, 
100  Martina  Avenue.  White  Plains.  New 
York  10601. 

Public  Service  Electric  &■  Gas  Company, 
Docket  No  50-354.  Hope  Creek 
Generating  Station.  Salem  County,  New 
Jersey 

Date  of  application  for  amendment: 
May  13. 1998. 

Brief  description  of  amendment:  This 
amendment  revises  Technical 
Specification  (TS)  3/4.10.8.  "Inservice 
Leak  and  Hydrostatic  Testing,"  to  delete 
the  requirement  for  an  operable  High 
Drywell  Pressure  trip  function. 
Specifically,  TS  3.10.8.a  is  being  revised 
to  remove  the  reference  to  the 
Secondary  Containment  Isolation 
Actuation  Instrumentation  trip  function 
2.b. 

Date  of  issuance:  October  1, 1998. 

Effective  date:  As  of  the  date  of 
issuance,  to  be  implemented  within  60 
days. 

Amendment  No.:  112. 

Facility  Operating  License  No.  NPF- 
57:  This  amendment  revised  the 
Technical  Specifications. 

Date  ofiiutial  notice  in  Federal 
iMtbtar  July  1,  1998  (63  FR  35994). 

lAe  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  October  1, 1998. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Pennsville  Public  Library,  190 
S.  Broadway.  Pennsville,  N)  08070. 

STP  Nuclear  Operating  Company. 
Docket  Nos.  50-498  and  50-499,  South 
Texas  Project.  Units  1  and  2.  Matagorda 
County,  Texas 

Date  of  amendment  request: 
December  31. 1997.  as  supplemented 


Jime  30.  August  6,  August  18.  and 
August  27,  1998. 

Brief  description  of  amendments:  The 
amendments  revised  TS  2.1  (Safety 
Limits),  2.2  (Limiting  Safety  System 
Settings),  and  3/4.2.5  (Departure  from 
Nucleate  Boiling  Parameters)  by 
including  alternate  operating  criteria  to 
allow  continued  plant  operation  with  a 
reduced  measured  reactor  coolant 
system  flow  rate,  if  necessary. 

Date  of  issuance:  September  29, 1998. 

Effective  date:  September  29. 1998. 

Amendment  Nos.:  Unit  1 — 
Amendment  No.  97;  Unit  2 — 
Amendment  No.  84. 

Facility  Operating  License  Nos.  NPF- 
76  and  NPF-80:  The  amendments 
revised  the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register:  January  28, 1998  (63  FR  4325). 

The  additional  information  contained 
in  the  supplemental  lettera  dated  June 
30.  August  6,  August  18,  and  August  27, 
1998,  were  clarifying  in  nature  and  thus, 
within  the  scope  of  the  initial  notice 
and  did  not  affect  the  staffs  proposed 
no  significant  hazards  consideration 
determination. 

The  Commission's  related  evaluation 
of  the  amendments  is  contained  in  a 
Safety  Evaluation  dated  September  29, 
1998. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Wharton  County  Junior 
College,  J.  M.  Hodges  Learning  Center. 
911  Boling  Highway.  Wharton.  TX 
77488. 

Toledo  Edison  Company,  Centerior 
Service  Company,  and  The  Cleveland 
Electric  Illuminating  Company,  Docket 
No.  50-346,  Davis-Besse  Nuclear  Power 
Station,  Unit  1,  Ottawa  County,  Ohio. 

Date  of  application  for  amendment: 
April  18, 1997,  as  supplemented  by 
letters  dated  October  10,  1997,  and 
February  27  and  September  8. 1998. 

Brief  description  of  amendment:  This 
amendment  revises  TS  Section  3/4.7.6. 
"Plant  Systems — Control  Room 
Emergency  Ventilation  System,"  and  the 
associated  bases.  Action  statements 
have  been  added  related  to  the 
availability  of  the  station  vent  normal 
range  radiation  monitoring 
instrumentation.  The  bases  have  been 
modified  consistent  with  these  changes. 

Date  of  issuance:  October  5, 1998. 

Effective  date:  October  5, 1998. 

Amendment  No.:  227. 

Facility  Operating  License  No.  NPF-3: 
Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  June  4, 1997  (62  FR  30646). 
The  supplemental  information 


submitted  by  lettere  dated  October  10. 

1997.  and  September  8. 1998.  did  not 
affect  the  proposed  no  significant 
hazards  consideration.  However,  the 
supplemental  letter  dated  February  27, 

1998,  included  a  new  analysis  of  the 
issue  of  no  significant  hazards 
consideration.  Based  on  this,  the 
Commission  issued  a  new  proposed 
finding  that  the  amendment  involves  no 
significant  hazards  consideration  (63  FR 
25117).  The  Commission's  related 
evaluation  of  the  amendment  is 
contained  in  a  Safety  Evaluation  dated 
October  5. 1998. 

No  significant  hazards  consideration 
comments  received:  No. 

Loca7  Public  Document  Room 
location:  Univereity  of  Toledo,  William 
Carlson  Library,  Government 
Documents  Collection,  2801  West 
Bancroft  Avenue.  Toledo,  OH  43606. 

Union  Electric  Company,  Docket  No. 
50-483.  Callaway  Plant.  Unit  1, 
Callaway  County.  Missouri 

Date  of  application  for  amendment: 
August  8, 1997,  as  supplemented  by 
lettera  dated  December  16, 1997, 
January  20, 1998.  March  4, 1998,  March 
17, 1998,  June  29, 1998,  and  July  28, 
1998. 

Brief  description  of  amendment:  The 
amendment  revised  Technical 
Specification  (TS)  3.7-2  to  specify  that 
the  lift  setting  tolerance  for  the  main 
steam  line  safety  valves  is  ■t-3/  - 1 
percent  as-found  and  +/  -1  percent  as- 
left.  The  amendment  also  revised  TS 
Table  2.2-1  to  reduce  the  sensor  error 
for  the  pressurizer  pressure-high  trip. 

Date  of  issuance:  October  2, 1998. 

Effective  date:  October  2, 1998,  to  be 
implemented  within  30  days  from  the 
date  of  issuance. 

Amendment  No.:  128. 

Facility  Operating  License  No.  NPF- 
30:  The  amendment  revised  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register:  December  17, 1997  (62  FR 
66144). 

The  December  16.  1997,  January  20, 
1998.  March  4,  1998,  March  17,  1998. 
June  29. 1998,  and  July  28, 1998. 
supplemental  letters  provided 
additional  clarifying  information  and 
did  not  change  the  initial  no  significant 
hazards  consideration  determination. 
The  Commission's  related  evaluation  of 
the  amendment  is  contained  in  a  Safety 
Evaluation  dated  October  2, 1998. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Elmer  Ellis  Library,  University 
of  Missouri,  Columbia,  Missouri  65201- 
5149. 
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Wisconsin  Public  Service  Corporation, 
Docket  No.  50-305,  Kewaunee  Nuclear 
Power  Plant,  Kewaunee  County, 
Wisconsin 

Date  of  application  for  amendment: 
May  14. 1998.  supplemented  July  3. 
August  27.  and  October  1, 1998. 

Brief  description  of  amendment:  This 
amendment  redefines  the  pressure 
boundary  for  Westinghouse  mechanical 
hybrid  expansion  joints  (HEJs)  in 
sleeved  steam  generator  tubes.  TS  4.2  b, 
"Steam  Generator  Tubes,"  is  changed  to 
incorporate  a  length  criterion  to  allow 
tubes  with  degraded  HEJ  sleeves  to 
remain  in  service  if  a  minimum  length 
of  the  HEJ  is  tee  of  flaws. 

Date  of  issuance:  October  2, 1998. 

Effective  date:  October  2, 1998. 

Amendment  No.:  139. 

Facility  Operating  License  No.  DPR- 
43:  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Raster:  June  3, 1998  (63  FR  30269). 

"fte  July  3.  August  27.  and  October  1, 
1998  submittals  provided  clarifying 
information  within  the  scope  of  the 
original  Federal  Register  notice  and  did 
not  change  the  stafTs  initial  no 
significant  hazards  consideration 
determination.  The  Commission's 
related  evaluation  of  the  amendment  is 
contained  in  a  Safety  Evaluation  dated 
October  2, 1998. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Univereity  of  Wisconsin, 
Cofiin  Library,  2420  Nicolet  Drive. 
Green  Bay,  WI  5431 1-7001 

Dated  at  Rockville.  Maryland,  this  i4th  day 
of  October  1998. 

For  the  Nuclear  Regulatory  Commission. 
EUnor  G.  Adenaam, 

Acting  Director  Division  of  Reactor  Projects — 
ni/IV.  Office  of  Nuclear  Reactor  Regulation. 
(FR  Doc.  98-28069  Filed  10-20-98;  8:45  am) 
■ajjNGCOOc  7sao-«i-# 


NUCLEAR  REGULATORY 
COMMISSION 

Coraolidatad  Ouidanc*  About 
MatMfals  Uc«nsM:  Program-Specific 
Quktanca  About  Exampt  Dtstrtbutlon 
Ucanaaa."  Datad  SaplMnbar  1998 

agency:  Nuclear  Regulatory 

Commission. 

ACTK3N:  Notice  of  availability. 

SUMMARY:  The  U.S.  Nuc'ear  Regulatory 
Commission  (NRC)  is  announcing  the 
completion  and  availability  of  NUREG- 
1556,  Vol.  8,  "Consolidated  Guidance 
about  Materials  Licenses:  Program- 
Specific  Guidance  About  Exempt 


Distribution  Licenses,"  dated  September 
1998. 

ADDRESSES:  Copies  of  NUREG-1556, 
Vol.  8.  may  be  obtained  by  writing  to 
the  Superintendent  of  Documents.  U.S. 
Government  Printing  Office,  P.  O.  Box 
37082.  Washington,  D.C.  20402-9328. 
Copies  are  also  available  from  the 
National  Technical  Information  Service, 
5285  Port  Royal  Road,  Springfield. 
Virginia  22161.  A  copy  of  the  document 
is  also  available  for  inspection  and/or 
copying  for  a  fee  in  the  NRC  Public 
Docxunent  Room,  2120  L  Street.  NW. 
(Lower  Level),  Washington,  D.C  20555- 
0001. 

FOR  FURTHER  INFORMATION.  CONTACT: 
Anthony  Kiri^wood,  Mail  Stop  TWFN  8- 
F-5,  Division  of  Industrial  and  Medical 
Nuclear  Safety,  Office  of  Nuclear 
Material  Safety  and  Safeguards,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  D.C.  20555.  Telephone: 
301-415-6140. 

SUPPLEMENTARY  INFORMATION: 

On  April  7. 1997  (62  FR  16630),  NRC 
announced  the  availability  of  draft 
NUREG-1562,  "Standard  Review  Plan 
for  Applications  for  Licenses  to 
Distribute  Byproduct  Material  to  . 
Persons  Exempt  from  the  Requirements 
for  an  NRC  License,"  dated  January 
1997,  and  requested  comments  on  it. 
The  final  vereion  of  NUREG-1562  will 
be  pubUshed  as  NUREG-1556,  Vol.  8, 
"Consolidated  Guidance  about  Materials 
Licenses:  Program-Specific  Guidance 
about  Exempt  Distribution  Licenses." 
dated  September  1998.  In  finalizing  the 
NUREG  report,  the  staff  considered  all 
the  comments,  including  constructive 
suggestions,  to  improve  the  dociunent. 

This  report  is  intended  for  use  by 
applicants.  Ucensees,  and  NRC  staff,  and 
will  also  be  available  to  Agreement 
States.  It  combines,  updates,  and 
supersedes  the  guidance  found  in  Draft 
NUREG-1562.  "Standard  Review  Plan 
for  Applications  for  Licenses  to 
Distribute  Byproduct  Material  to 
Persons  Exempt  from  the  Requirements 
for  an  NRC  License."  When  published, 
this  final  report  should  be  used  in 
applications  for  exempt  distribution. 
NRC  staff  will  use  this  final  report  in 
reviewing  these  applications. 

Electronic  Access 

NUREG-1556,  Volume  8,  will  be 
available  electronically,  approximately 
1  month  after  the  date  of  this  notice,  by 
visiting  NRC's  Home  Page  (http:// 
www.nrc.gov)  and  choosing  "Nuclear 
Materials,"  and  theo  "NUREG-1556. 
Volume  8." 


SmaUB 
Faimeia  Act 


Regnlatory  Enforoament 


In  accordance  with  the  Small 
Business  Regidatory  Enforcement  Act  of 
1996.  NRC  has  determined  that  this 
action  is  not  a  major  rule  and  has 
verified  this  determination  with  the 
Office  of  Information  and  Regulatory 
Affairs  of  the  Office  of  Management  and 
Budget. 

Dated  at  Rockville.  Maryland,  this  14th  day 
of  October,  1998. 

For  the  Nuclear  Regulatory  Commission. 
loaepldM  M.  PiocoBB. 
Acting  Director,  Division  of  Industrial  and 
Medical  Nuclear  Safety.  Office  of  Nuclear 
Material  Safety  and  Safeguards. 
(FR  Doc.  98-28190  Filed  10-20-98:  8:45  am] 


POSTAL  SERVICE  BOARD  OF 
GOVERNORS 


SunaMna  Act  Maaltng 


;  AND  DATES:  1:00  p.m.,  Monday. 
November  2, 1998;  8:30  a.m.,  Tuesday. 
November  3, 1998. 

PLACE:  Potomac,  Maryland,  at  the 
William  F.  Bolger  Center  for  Leadership 
Development,  9600  Newbridge  Drive. 
Main  Building  in  Room  200. 
STATUS:  November  2  (Closed): 
November  3  (Open). 
MATTERS  TO  BE  CONSIDERED: 
Monday,  November  2 — IKK)  p.m. 
(Qosed) 

1.  International  Mail  Rates. 

2.  Compensation  Issues. 

Tuesday,  November  3 — 8:30  ajn.  (Open) 

1.  Minutes  of  the  Previous  Meeting. 
October  5-6, 1998. 

2.  Remarks  of  the  Postmaster  General/ 
Chief  Executive  Officer. 

3.  Quarterly  Report  on  Service 
Performance. 

4.  Capital  Investments. 

a.  Stamford.  Connecticut.  Springdale 
Station. 

b.  Tray  Management  System  Phase 
n — Additicmal  Funding. 

5.  Briefing  on  the  Diversity  Study. 

6.  Tentative  Agenda  for  the  December 
7-8, 1998,  meeting  in  Washington, 
D.C 

CONTACT  PERSON  FOR  MORE  MFORMATION: 
Thomas  J.  Koerber,  Secretary  of  the 
Board,  U.S.  Postal  Service,  475  L'Enfont 
Plaza.  SW,  Washington,  DC  20260- 
1000.  Telephone  (202)  268-4800. 
Tnonaa  |.  Koeraer. 
Secretary. 

[FR  Doc.  98-28407  Filed  10-19-98:  8:4S  am) 
iaiaM  oooc  ma-iKM 
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POSTAL  SERVICE  BOARD  OF 
QOVERNORS 

Sunshin*  Act  MMting 

Board  Votes  to  Close  Meeting 

In  person  and  by  telephone  vote  on 
October  16, 1998.  a  majority  of  the 
members  contacted  and  voting,  the 
Board  of  Governors  voted  to  close  to 
public  observation  a  meeting  held  in 
Washington,  D.C.  via  teleconference. 
The  Board  determined  that  prior  public 
notice  was  not  possible. 
rrEM  CONSIDEREO:  1.  Postal  Rate 
Commission  Opinion  and 
Recommended  Decision  in  Docket  No. 
MC98-1,  Mailing  Online. 
GENERAL  COUNSEL  CERTIFICATION:  The 
General  Counsel  of  the  United  States 
Postal  Service  has  certified  that  the 
meeting  was  properly  closed  under  the 
Government  in  the  Sunshine  Act. 
CONTACT  PERSON  FOR  ftlORE  INFORMATION: 
Requests  for  information  about  the 
meeting  should  be  addressed  to  the 
Secretary  of  the  Board,  Thomas  ). 
Koerber.  at  (202)  266-3800. 
Thomas  J.  Koarim-, 
Secretaiy. 

|FR  Doc.  98-28408  Filed  10-19-98:  3:49  pm] 
MUMQ  OOOf  7710-11-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

CniliMi  No.  IC-234S7;  812-11  ITS] 

Th«  Drayfua/Laurel  Tsx-Fra*  Municipal 
Funds;  Notlc*  of  Application 

October  IS.  1998. 

AQCNCY:  Securities  and  Exchange 

Commission  ("SEC"). 

ACTION:  Notice  of  application  for  an 
order  under  section  17(b)  of  the 
Investment  Company  Act  of  1940  (the 
"Act")  for  an  exemption  from  section 
17(a)  of  the  Act. 

SUMMARY  OF  APPLICATION:  Applicant 
requests  an  order  to  permit  one  series  of 
The  Dreyfus/Laurel  Tax-Free  Municipal 
Funds  ("Trust")  to  acquire  all  of  the 
assets  and  liabilities  of  two  other  series 
of  the  Trust. 

FUNG  DATES:  The  application  was  Bled 
on  Jiuie  17, 1998,  and  amended  on 
September  28, 1998.  Applicant  has 
agreed  to  file  an  amendment  during  the 
notice  period,  the  substance  of  which  is 
reflected  in  this  notice. 
HEARMQ  OR  NOTIFICATION  OF  HEARMQ:  An 
order  granting  the  application  will  be 
Issued  unless  the  SEC  orders  a  hearing. 
Interested  [lersons  may  request  a 
hearing  by  writing  to  the  SEC's 


Secretary  and  serving  applicant  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
November  9, 1998,  and  should  be 
accompanied  by  proof  of  service  on  the 
applicant,  in  the  form  of  an  affidavit  or. 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  who  wish  to  be  notified  of  a 
hearing  may  request  notification  by 
writing  to  the  SEC's  Secretary. 

ADDRESSES:  Secretary.  SEC,  450  Fifth 
Street,  N.W.,  Washington,  D.C.  20549. 
Applicant:  200  Park  Avenue.  New  York. 
NY  10166. 

FOR  FURTHER  INFORMATION  CONTACT: 
Timothy  R.  Kane.  Staff  Attorney,  at 
(202)  942-0615.  or  Mary  Kay  Freeh. 
Branch  Chief,  at  (202)  942-0564. 
Division  of  Investment  Management. 
Office  of  Investment  Company 
Regulation. 

SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  at  the  SEC's 
Public  Reference  Branch,  450  Fifth 
Street,  N.W.,  Washington,  D.C.  20549 
(telephone  202-942-8090). 

Applicant's  RepreMntations 

1.  The  Trust,  a  Massachusetts 
business  trust,  is  registered  under  the 
Act  as  an  open-end  management 
investment  company.  Dreyfus  Premier 
Limited  Term  Municipal  Fund 
("Acquiring  Fund")  is  one  of  seven 
series  of  the  Trust.  Dreyfus  Premier 
Limited  Term  California  Mimidpal 
Fund  ("California  Fund")  and  the 
Dreyfus  Premier  Limited  Term  New 
York  Municipal  Fimd  ("New  York 
Fund")  are  also  series  of  the  Trust. 
California  Fund  and  New  York  Fund  are 
collectively  referred  to  as  the  "Acquired 
Funds."  The  Acquiring  Fund  and  the 
Acquired  Funds  collectively  are  referred 
to  as  the  "Funds." 

2.  The  E>reyfus  Corporation 
("Adviser"),  an  investment  adviser 
registered  under  the  Investment 
Advisers  Act  of  1940,  serves  as 
investment  adviser  for  the  Acquiring 
Fund  and  the  Acquired  Funds.  The 
Adviser  is  a  wholly-owned  subsidiary  of 
Mellon  bank.  N.A..  which  is  a  wholly- 
owned  subsidiary  of  Mellon  Bank 
Corporation  ("Mellon").  Mellon  owns, 
with  power  to  vote  in  the  aggregate, 
approximately  58%  of  the  outstanding 
voting  securities  of  the  California  Fund, 
approximately  57%  of  the  outstanding 
voting  securities  of  the  New  York  Fund, 
and  approximately  53%  of  the 


outstanding  voting  securities  of  the 
Acquiring  Fund. 

3.  On  April  23. 1998,  the  Trust's 
board  of  trustees  ("Board"),  including 
the  non-interested  trustees, 
unanimously  approved  an  Agreement 
and  Plan  of  Reorganization  ("Plan  of 
Reorganization")  for  each  Acquired 
Fund  pursuant  to  which  the  Acquiring 
Fund  will  acquire  all  of  the  assets  and 
liabilities  of  each  Acquired  Fund  in 
exchange  for  shares  of  the 
corresponding  classes  of  the  Acquiring 
Fund  having  an  aggregate  net  asset 
value  equal  to  the  assets  transferred 
minus  the  liabilities  of  the  Acquired 
Fund  ("Reorganization").  Each 
Acquired  Fund  will  endeavor  to 
discharge  all  of  its  known  liabilities  and 
obligations  prior  to  closing  of  the 
Reorganization,  presently  expected  to 
occur  on  or  about  November  13, 1998 
("Closing  Date"). 

4.  The  Acquiring  Fund  and  the 
Acquired  Fimds  offer  four  share  classes: 
Class  A,  Class  B.  Class  C.  and  Qass  R. 
Each  class  of  the  Acquired  Funds  has 
identical  rights  and  expense  ratios,  as  its 
corresponding  share  class  of  the 
Acquiring  Fund.  Class  A  shares  are  sold 
with  a  maximum  sales  charge  of  3%. 
Class  B  shares  are  subject  to  a  maximum 
3%  contingent  deferred  sales  charge 
("CDSC")  if  redeemed  within  five  years 
of  purchase,  and  convert  to  Class  A 
shares  in  approximately  six  years  after 
the  date  of  purchase;  Class  C  shares  are 
subject  to  a  0.75%  CDSC  if  redeemed 
within  one  year  of  purchase;  and  Class 
R  shares  pay  no  sales  chaises.  Classes  A. 
B.  and  C  pay  for  distribution  expenses 
at  various  rates  through  a  rule  12b-l 
plan. 

5.  As  a  result  of  the  Reorganization, 
each  Acquired  Fund  shareholder  will 
receive  Acquiring  Fund  shares  having 
an  aggregate  net  asset  value  equal  to  the 
aggregate  net  asset  value  of  the 
corresponding  Acquired  Fund's  shares 
held  by  that  shareholder  calculated  as  of 
the  Closing  Date.  For  purposes  of 
calculating  the  CDSC  on  Classes  B  and 

C  and  the  conversion  rights  of  Class  B 
shares.  Class  B  and  ClaM  C  shareholders 
of  the  Acquired  Funds  will  be  deemed 
to  have  held  Class  B  and  Class  C  shares 
of  the  Acquiring  Fund  since  the  date  the 
shareholders  initially  purchased  the 
shares  of  the  Acquired  Fxmds. 

6.  The  investment  objectives  of  the 
Acquiring  Fund  and  each  Acquired 
Fund  are  to  maximize  current  income 
exempt  fiY>m  federal  income  tax.  The 
California  Fund  has  the  additional 
objective  of  seeking  income  exempt 
from  California's  state  income  tax;  the 
New  Yoik  Fimd  has  the  additional 
objective  of  seeking  income  exempt 
from  both  the  state  of  New  York's 
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income  tax  and  Nev^  York  City's 
personal  income  tax. 

7.  The  Board  found  that  participation 
in  the  Reorganization  was  in  the  best 
interests  of  the  relevant  Fund  and  that 
the  interests  of  the  existing  shareholders 
of  each  relevant  Fund  would  not  be 
diluted  as  a  result  of  the  Reorganization. 
The  Board  considered  a  niunfaer  of 
factors  in  authorizing  the 
Reorganization  including:  (a)  The 
compatibility  of  the  Funds'  investment 
objectives,  management  policies  and 
restrictions,  as  well  as  shareholder 
services  offered  by  the  respective  Funds; 
(b)  the  comparative  investment 
performance  of  the  Funds;  (c)  the  terms 
and  conditions  of  the  Reorganization; 
(d)  the  Funds'  expense  ratios;  (e)  the 
increased  tax  liability  to  shareholders  in 
the  Acquired  Fimds  who  invest  to 
reduce  their  state  and  local  tax 
liabilities;  (f)  the  Acquired  Fimds' 
inability  to  attract  larger  levels  of  assets; 
(g)  the  costs  to  the  Funds  of  the 
Reorganization;  and  (h)  alternatives  to 
the  l^rganization.  'The  Reorganization 
is  expected  to  be  tax-free  to 
shareholders  of  the  Acquired  Funds  and 
each  Fund  will  bear  its  pro  rata  share 
of  Reorganization  expenses. 

8.  On  June  12, 1998,  the  Acqiiiring 
Fund  filed  with  the  SEC  a  registration 
statement  on  Form  N-14  containing  a 
j>reliininary  combined  prospectus/proxy 
statement  for  the  Reorganization.  C5n 
July  24. 1998.  the  Acquiring  Fimd  filed 
the  final  prospectus/proxy  statement 
with  the  SEC  and  mailed  it  to 
shareholders  on  July  27. 1998.  The 

-  shareholders  of  the  Acquired  Funds 
held  a  joint  special  meeting  on 
September  15. 1998.  which  was 
adjourned  until  September  29. 1998. 
and  approved  the  Reorganization. 

9.  "nie  Reorganization  is  subject  to  a 
number  of  conditions  including:  (a) 
Each  Fund  will  have  received  an 
opinion  of  counsel  stating,  among  other 
things,  that  the  Reorganization  will  not 
result  in  federal  income  tax  liability  for 
the  Fimd  or  its  shareholders;  (b)  the 
Acquired  Funds'  shareholders  will  have 
approved  the  Reorganization;  and  (c)  the 
Funds  will  have  received  from  the  SEC 
an  order  exempting  the  Reorganization 
from  the  provisions  of  section  17(a)  of 
the  Act.  Applicant  agrees  not  to  make 
any  material  changes  to  the  Plans  of 
Reorganization  without  prior  SEC 
approval. 

^pUcant'a  Legal  Analyii* 

1.  Section  17(a)  of  the  Act  generally 
prohibits  an  affiliated  person  of  a 
registered  investment  company,  or  any 
affiliated  person  of  the  person,  acting  as 
principal,  from  selling  any  security  to, 
or  purchasing  any  security  from  the 


company.  Section  2(a)(3)  of  the  Act 
defines  the  term  "affiliated  person"  of 
another  person  to  include  (a)  any  person 
directly  or  indirectly  owning, 
controlling,  or  holding  with  power  to 
vote.  5%  or  more  of  the  outstanding 
voting  securities  of  the  other  person;  (b) 
any  person  5%  or  more  of  whose 
outstanding  voting  securities  are 
directly  or  indirectly  owned,  controlled, 
or  held  with  power  to  vote,  by  the  other 
person;  (c)  any  person  directly  or 
indirectly  controlling,  controlled  by,  or 
under  common  control  with,  the  other 
person;  and  (d)  if  the  other  person  is  an 
investment  company,  any  investment 
adviser  of  the  person. 

2.  Rule  17a-8  under  the  Act  exempts 
from  the  prohibitions  of  section  17(a)  of 
the  Act  mergers,  consolidations,  or 
purchases  or  sales  of  substantially  all  of 
the  assets  of  registered  investment 
companies  that  are  affiliated  persons 
solely  by  reason  of  having  a  "common 
investment  adviser,  common  directors, 
and/or  common  officers."  provided  that 
certain  conditions  are  satisfied. 

3.  Applicant  believes  that  it  cannot 
rely  on  rule  1 7a-8  under  the  Act 
because  the  Acquiring  and  Acquired 
Funds  may  be  affiliated  for  reasons 
other  than  those  set  forth  in  the  rule. 
The  Funds  may  be  affiliated  persons  of 
Mellon  because  Mellon  and  its  affiliates, 
as  fiduciaries  for  their  customers,  ov^rn 
of  record  more  than  5%  of  the 
outstanding  securities  of  the  Funds. 
Mellon,  in  turn,  is  an  affiliated  person 
of  an  affiliated  person  of  the  funds 
because  its  wholly-owned  subsidiary 
serves  as  investment  adviser  to  the 
Funds. 

4.  Section  17(b)  of  the  Act  provides 
that  the  SEC  may  exempt  a  transaction 
from  section  17(a)  of  the  Act  if  evidence 
establishes  that  (a)  the  terms  of  the 
proposed  transaction,  including  the 
consideration  to  be  paid,  are  reasonable 
and  fair  and  do  not  involve 
overreaching  on  the  part  of  any  perscm 
concerned;  (b)  the  proposed  transaction 
is  consistent  with  the  policy  of  each 
registered  investment  company 
concerned;  and  (c)  the  proposed 
transaction  is  consistent  with  the 
general  purposes  of  the  Act 

5.  Applicant  requests  an  order  under 
section  17(b)  of  the  Act  exempting  it 
from  section  17(a)  of  the  Act  to  the 
extent  necessary  to  consummate  the 
Reoi^ganization.  Applicant  submits  that 
the  Reorganization  satisfies  the 
provisions  of  section  17(b)  of  the  Act 
Applicant  states  that  its  Board  has 
determined  that  the  Reorganization  is  in 
the  best  interests  of  the  shareholders  of 
the  Acquiring  and  the  Acquired  Funds 
and  that  the  interests  of  the  existing 
shareholdos  will  not  be  diluted  as  a 


result  of  the  Reorganization.  In  addition, 
applicant  states  that  the  exchange  of  the 
Acquired  Funds'  shares  for  shares  of  the 
Acquiring  Funds  will  be  based  on  the 
relative  net  asset  values. 

For  the  Commission,  by  the  Division  of 
Investment  Managemeot,  under  delegated 
authority. 

Margaral  H.  McFarland. 
Deputy  SecnUuy. 

|FR  Doc  98-28167  Filed  10-20-98;  8:45  am] 
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SECURTTIES  AND  EXCHANGE 


[ReL  No.  iC-234S8;  intwwtlonal  Sertea 
)No.11S2;S12-1088q 


Fonmis  Communicstions,  Inc.,  at  al.; 
Nottca  of  Application 

October  14. 1998. 

AGENCY:  Securities  and  Exchange 

Commission  ("SEC"). 

ACTION:  Notice  of  appUcation  for  an 

order  under  section  6(c)  of  the  — 

Investment  Company  Act  of  1940  (the 

"Act"). 

SUMMARY  OF  APPLICATION:  The  order 
would  permit  appUcants  and  certain  of 
their  controlled  companies  to 
participate  in  certain  foreign 
telecommunication  ventures  without 
being  subject  to  the  provisions  of  the 
Act. 

APPLICANTS:  Forums  Communications. 
Inc.  ("Formus")  and  Formus 
International.  Inc.  ("FII"). 
FRJNQ  DATES:  The  application  was  filed 
on  February  6. 1998.  Applicants  have 
agreed  to  file  an  amendment  during  the 
notice  period,  the  substance  of  which  is 
included  in  this  notice. 
HEARBMOR  NOmCATION  OF  HEARMQ:  An 
order  granting  the  appUcation  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  applicants  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
November  9. 1998.  and  should  be 
accompanied  by  proof  of  service  on 
applicants,  in  the  fonn  of  an  affidavit  or. 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  may  request  notification  of  a 
hearing  by  writiJDig  to  the  SEC's 
Secretary. 

ADDRESSES:  Secretary,  SEC,  450  Fifth 
Street.  N.W.,  Washington,  D.C  20549. 
AppUcante,  720  South  Colorado 
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Boulevard.  Suite  BOON,  Denver, 
Colorado  80246. 

FOR  FURTHER  INFORMATION  CONTACT: 
).  Amanda  Machen.  Senior  Counsel,  at 
(202)  942-7120.  or  Christine  Y. 
Creenlees.  Branch  Chief,  at  (202)  942- 
0564  (Division  of  Investment 
Management,  Office  of  Investment 
Company  Regulations). 
SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  at  the  SEC's 
Public  Reference  Branch,  450  Fifth 
Street,  N.W.,  Washington.  D.C  20549 
(tel.  202-942-8090). 

Applicants'  RepresantaUons 

1.  Formus,  a  Delaware  corporation, 
was  organied  in  1996  to  acquire  local 
multipoint  distribution  services 
("LMDS")  licenses  in  the  United  States 
and  comparable  spectnmi  in  certain 
international  markets,  and  to  build, 
own,  and  operate  telecommunications 
systems  based  on  these  licenses.  Formus 
conducts  its  foreign  operations 
primarily  through  FII,  a  wholly-owned 
subsidiary.  In  the  future,  Formus  may 
acquire  and  hold  interests  in  foreign 
telecommunications  ventures  through 
subsidiaries  other  than  FII. 

2.  FII,  a  Delaware  corporation,  is 
engaged  through  its  subsidiaries  in  the 
acquisition,  development,  operation, 
and  management  of  integrated  voice, 
video,  and  data  services  through  the 
development  of  LMDS  and  LMDS-like 
wireless  networks  in  selected  markets 
primarily  outside  the  United  States.  At 

g resent,  FII's  primary  focus  is  on  doing 
usiness  in  European.  Latin  American 
and  Asian/PaciHc  countries  that  have  a 
market  economy,  stable  political 
environment,  and  favorable  regulatory 
framework.  FII  generally  forms  a 
separate  subsidiary  for  each  country  in 
which  it  operates  a  LMDS  system,' 
which  then  forms  a  subsidiary  to 
acquire  Ucenses  and  build  and  operate 
the  LMDS  system  within  the  respective 
country.  FII  typically  works  with  local 
partners  who  are  knowledgeable  about 
local  governmental  regulations  and  local 
business  practices.  FII  currently  holds 
interests  in  telecommunications  entities 
in  Ecuador,  Poland,  New  Zealand  and 
Germany. 

3.  Formus  and  FII  request  relief  to 
permit  them  and  each  entity  that  is  now 
or  in  the  future  controlled  by,  or  under 
common  control  with,  Formus  or  FII 
(each,  including  Formus  and  FII,  a 
"Covered  Entity")  to  engage,  either 
directly  or  indirectly  through 
subsidiaries,  in  certain  foreign 


*  Tb«  (ulMidiary  may  ba  oryniaad  and  oparatad 
In  Iha  Unilad  Sutaa. 


telecommunications  ventures  without 
being  subject  to  the  provisions  of  the 
Act.  For  purposes  of  the  application, 
applicants  represent  that  "foreign 
telecommunications  venture"  means 
any  and  all  activities  outside  the  United 
States  involving:  communications: 
media:  the  creation,  storage,  and 
transmission  of  analog  or  digital  voice, 
video,  or  data:  programming,  including 
entertainment,  news,  information,  and 
home  shopping  services:  broadband  and 
satellite  distribution:  over  the  air 
broadcast:  telecommunications;  wireless 
and  wireUne  distribution  and 
telephony:  network  construction: 
design,  operation,  and  ownership  of 
related  transport  construction:  and  any 
and  all  related  similar  activities, 
services,  and  assets. 

4.  Applicants  participate  in  foreign 
teleconununications  ventures  in  either 
of  two  ways.  In  one,  an  applicant, 
directly  or  through  one  or  more  other 
Covered  Entities,  invests  in  a  foreign 
telecommunications  company.  "Foreign 
telecommunications  company,"  as  used 
in  the  application,  means  any 
corporation,  partnership,  joint  venture, 
association,  joint  stock  company, 
limited  liability  company,  or  other  form 
of  organization  (i)  substantially  all  of 
whose  operations  are  conducted  outside 
of  the  United  States,  (ii)  that  owns  the 
assets  of  a  foreign  telecommunications 
venture  (which  may  consist  of  capital 
assets  or  stock  of  operating 
subsidiaries),  and  (iii)  whose  business 
primarily  relates  to,  or  whose  operations 
consist  primarily  of,  the  ownership, 
development,  and  opwation  of,  or  the 
provision  of  managment  or  operational 
services  relating  to,  foreign 
telecommunications  ventures.  An 
applicant,  directly  or  through  one  or 
more  other  Covered  Entities,  acquires  a 
substantial  interest  in  the  foreign 
telecommunications  company,  and 
provides  active  developmental 
assistance  to  the  foreign 
telecommunications  company.  For 
purposes  of  the  application,  applicants 
represent  that  "substantial  interest" 
mecms  any  ownerahip  interest  that 
represents  at  least  a  10%  economic  or 
voting  interest.  In  addition,  applicants 
represent  that  "active  developmental 
assistance"  means  material  involvement 
in  the  creation,  development  or 
operation  of,  the  provision  of  material 
managerial,  advisory,  technical,  or 
operations  services  relating  to,  or 
significant  input  on  material  decisicms 
afibcting  the  development  or  operations 
of,  a  foreign  telecommunications 
venture. 

5.  The  second  way  applicants 
participate  in  foreign 
telecommunications  ventures  is  to 


invest,  either  directly  or  through  one  or 
more  other  Covered  Entities,  in  a 
telecommunications  partnership. 
Applicants  represent  that,  for  purfKwes 
of  the  application,  a 
"telecommunications  ftartnership" 
means  any  partnership,  joint  venture, 
limited  liability  company  or  other 
unincorporated  association  (i) 
substantially  all  of  whose  operations  are 
conducted  outside  the  United  States, 
and  (ii)  whose  purpose  is  to  acquire 
interests  in,  and  to  develop,  operate,  or 
provide  management  services  to,  one  or 
more  foreign  teleconununications 
companies.  Representatives  of  an 
applicant  or  other  Covered  Entity 
participate  on  the  management 
committee  or  similar  governing  body  of 
the  telecommunications  partnership.  An 
applicant,  directly  or  through  one  or 
more  other  Covered  Entities,  acquires  a 
substantial  interest  in  the 
telecommunications  partnerahip  which, 
in  turn,  directly  or  through  one  or  more 
subsidiaries,  acquires  a  substantial 
interest  in  one  or  more  foreign 
telecommunications  companies.  An 
applicant  or  another  Covered  Entity, 
either  directly  or  through  the 
telecommunications  partnership,  would 
provide  active  developmental  assistance 
to  the  foreign  telecommunications 
ventures  of  the  telecommunications 
partnership. 

6.  Applicants  represent  that  providing 
"active  developmental  assistance" 
requires  an  applicant  or  other  Covered 
Entity  to  be  or  have  been  materially 
involved  in  providing  such  assistance. 
Thus,  an  applicant  or  another  Covered 
Entity  may  rely  on  the  exemptive  order 
even  though  it  no  longer  provides  active 
developmental  assistance  so  long  as  it 
continues  to  have  a  substantial  interest 
in  the  foreign  telecommunications 
venture,  which  is  past  the 
developmental  stage,  and  a  Covered 
Entity  provided  active  developmental 
assistance  during  the  venture's 
developmental  stage.  Similarly,  if  a 
Covereid  Entity  acquires  a  substantial 
interest  in  a  foreign  telecommunications 
venture  after  the  development  stage  and 
a  Covered  Entity  provides  active 
developmental  assistance  to  the  foreign 
telecommunications  venture,  then  the 
first  Covered  Entity  may  continue  to 
rely  on  the  exemptive  order,  even 
though  active  developmental  assistance 
ceases,  so  long  as  the  first  Covered 
Entity  continues  to  have  a  substantial 
interest  in  the  venture,  and  (i)  the 
business  of  the  foreign 
telecommunications  venture  was 
significantly  enhanced  by  the  active 
developmental  assistance  of  a  Covered 
Entity  or  (ii)  such  foreign 
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telecommunications  venture  (x)  is 
merged  or  combined  with,  or  acquired 
by,^  company  in  the  same  or  a  related 
business,  or  (y)  effects  an  initial  public 
offering  of  voting  stock. 

7.  Applicants  represent  that  Formus. 
Fn.  or  another  Covered  Entity  provides 
active  developmental  assistance  to  each 
foreign  telecommunications  venture  in 
which  it  takes  a  substantial  interest  by 
either  developing,  conducting,  or 
expanding  the  venture's  operations.  A 
Covered  &itity  gives  assistance  in  four 
areas:  network  design  and  engineering: 
purchase  of  goods  and  services: 
recruitment  and  training  of  personnel: 
and  the  deployment  and  operations  of 
telecommunication  ventures. 

8.  Network  design  and  engineering 
services  may  begin  before  a  bid  is 
submitted  for  an  LMDS-like  license,  and 
continue  until  completion  of  network 
build  out.  LMDS  systems  are  based  on 
radio  transmission  of  signals  from  one 
point  to  another.  Therefore, 
transmitters,  or  "cell  sites,"  must  be 
placed  at  strategic  sites  within  a 
transmission  area,  or  "cell."  To  permit 
efficient  transmission  of  signals,  cell 
sites  are  typically  on  the  tallest 
buildings  within  a  cell.  Employees  of  a 
Covered  Entity,  with  the  assistance  of  . 
consultants  hired  and  supervised,  by 
such  employees,  survey  both  the 
physical  layout  of  a  service  area  as  well 
as  the  demographics  of  potential  end- 
users  within  an  area.  The  location  of 
cell  sites  and  the  hardware  and  software 
used  in  building  a  particular  network 
are  based  on  the  interplay  between  the 
physical  area  serviced  [i.e.,  the 
availability  of  appropriate  cell  sites)  and 
the  needs  of  the  users  in  that  area.  For 
example,  if  a  cell  is  dominated  by 
businesses,  network  design  will  be 
different  from  the  design  for  an  area 
dominated  by  individual  users.  Design 
also  takes  into  account  any  regulatory 
limitations.  Applicants  state,  for 
example,  that  the  license  held  in  a 
particular  country  may  be  limited  to 
television  transmission  while  in  another 
country  it  may  cover  any  and  all 
services  that  could  be  transmitted  on  a 
particular  bandwidth.  Another  factor 
considered  by  the  Covered  Entity's 
employees  is  preexisting  competition 
from  other  transmission  systems  (for 
example,  cable  television  systems). 
System  design  also  includes 
specifications  for  the  "central  switching 
sites"  that  ccmtrol  the  flow  of  signals 
among  cell  sites. 

9.  Active  developmental  assistance 
also  includes  assistance  with 
purchasing  goods  and  services 
(including  hardware  and  software) 
necessary  in  building  an  LMDS 
networL  FII  is  currently  negotiating 


bulk  purchasing  arrangements  with  a 
variety  of  vendors  that  it  believes 
provide  quality  equipment,  software,  or 
services.  In  Formus'  experience,  most 
foreign  telecommunications  ventures  do 
not  have  contacts  or  knowledge  of  the 
vendors  of  the  necessary  goods  and 
services.  These  arrangements  will  make 
goods  and  services  readily  available,  on 
prenegotiated  terms  and  at  discounted 
prices,  to  any'foreign 
telecommimications  venture  in  which  a 
Covered  Entity  holds  a  substantial 
interest'. 

10.  Covered  Entities  also  provide 
assistance  with  recruiting  and  training 
qualified  senior  personnel  to  operate  a 
foreign  teleconununications  venture.  To 
date,  senior  personnel  of  the  applicants' 
foreign  telecommunications  ventures  in 
Poland  and  New  Zealand  have  been 
recruited  from  among  former  employees 
or  consultants  of  the  applicants.  FII  is 
currently  establishing  a  training 
program  which  will  permit  it  to  bring 
key  personnel  of  a  foreign 
telecommunications  venture  to  the 
United  States  for  training  in  various 
aspects  of  the  business,  including 
engineering,  installation,  field 
maintenance,  sales,  and  marketing  and 
customer  service. 

11.  Covered  Entities  also  will  provide 

assistance  in  deploying  and  operating 
the  networks  of  foreign 
telecommunications  ventures.  This  will 
include  matters  such  as  operating  an  in- 
country  or  regional  net  fault  center  (i.e., 
a  computer  system  to  monitor  and 
identify  faults  in  an  operating  network), 
oversi^t  of  administration,  including 
field  operations  and  the  supervision  of 
customer  service  personnel, 
maintenance  of  operating  networiu, 
provisioning  of  signal  (i.e..  developing 
computer  programs  to  tell  a  network 
what  facilities  and  capabilities  are 
available  to  best  provide  a  particular 
service  requested  by  a  particular 
customer),  and  the  development  and 
deployment  of  billing  and  financial 
systems  and  training  personnel  to 
operate  them. 

12.  Applicants'  participation  in 
foreign  telecommunications  ventures 
with  local  or  strategic  partnerships  is  a 
result  of  both  restrictions  on  ownership 
of  foreign  telecommunications  ventures 
under  the  laws  of  many  coimtries.  as 
well  as  various  benefits,  both  tangible 
and  intangible,  that  an  applicant  may 
obtain  from  joining  with  strategic 
partners  to  create,  develop  and  operate 
such  ventures.  Applicants'  structure 
was  not  established  for  the  purpose  of 
creating  an  investment  company  within 
the  contemplation  of  the  Act.  While 
applicants  believe  that  today  they  are 
not  required  to  register  under  the  Act. 


they  are  seeking  the  requested  relief  as  — 
they  are  increasingly  constrained  in 
structuring  their  foreign 
telecommunications  ventures  by  the 
requirements  of  the  Act 

Applicants'  Legal  Analysis 

1.  Section  3(a)(1)(C)  of  the  Act  defines 
an  "investment  company"  to  include 
any  issuer  that  is  engaged  in  the 
business  of  investing,  reinvesting, 
ovming.  holding,  or  trading  in 
securities,  and  owns  investment 
securities  having  a  value  exceeding  40% 
of  the  value  of  the  issuer's  total  assets 
(exclusive  of  Government  securities  and 
cash  items).  Section  3(a)(2)  of  the  Act 
defines  "investment  securities"  to 
include,  in  pertinent  part,  all  securities 
except  securities  issued  by  majority- 
ovraed  subsidiaries  of  the  owner  which 
are  not  investment  companies  and        ^ 
which  are  not  excepted  from  the 
definition  of  investment  company  by 
section  3(c)(1)  or  section  3(c)(7).  Section 
2(a)(24)  defines  a  "majority-owned 
subsidiary"  of  a  person  as  a  company 
50%  or  more  of  the  outstanding  voting 
securities  of  which  are  owned  by  the 
person,  or  by  a  company  which,  with 
the  meaning  of  section  2(a)(24),  is  a 
majority-owned  subsidiary  of  the 
person. 

2.  Rule  3a-l  under  the  Act  deems 
certain  issuers  that  meet  the  statutory 
definition  of  investment  company  in 
section  3(a)(1)(C)  of  the  Act  not  to  be 
investment  companies,  provided  the 
issuer  meets  certain  criteria.  An  issuer 
can  qualify  for  this  exemption  only  if  no 
more  then  45%  of  its  total  assets  consist 
of,  and  no  more  than  45%  of  its  net 
income  is  derived  from,  securities  other 
than,  among  others,  securities  of  certain 
companies  controlled  primarily  by  the 
issuer.' 

3.  Applicants  represent  that  they  seek 
to  acquire  a  majority  voting  interest  in 
their  foreign  telecommunications 
ventures  or,  where  such  an  interest  is 
not  permitted  under  applicable  foreign 
investment  laws  or  is  inadvisable  for 
business  reasons,  seek  to  acquire 
interests  that  grant  them  primary 
control.  Applicants  assert  that  these 
ownership  thresholds  are  prohibitively 
large,  as  the  applicants  often  seek  to  join 
with  two  or  three  strategic  partners  in  a 
foreign  telecommunications  venture. 
Applicants  represent  that  each  partner 
typically  desires  an  interest  in,  and 
rights  over,  the  venture  that  is  equal  to 
that  of  the  other  partners.  Hence, 
apphcants  state  that  the  acquisition  of  a 


''TriiiMry  coDtror  undar  nila  3a-l  maana  a 
dagree  of  control  that  U  graatar  than  that  of  any 
other  penoo.  See  Health  Caminunications  Servioaa. 
Inc.  (pub.  avail.  Apr.  26, 1985). 
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majority  interest,  or  the  largest  interest, 
in  a  foreign  telecommunications  venture 
is  often  impossible. 

4.  Applicants  state  that  they  may 
participate  in  a  foreign 
telecommunications  venture  through  a 
"joint  venture,"  in  which  an  applicant's 
interest  may  not  be  a  "security"  for 
piuposes  of  the  Act.  However, 
applicants  state  that  whether  an 
arrangement  is  a  joint  venture  is 
sometimes  difficult  to  determine. 

5.  Applicants  assert  that  the  need  to 
structure  their  participation  in  foreign 
telecommunications  ventures  in  a 
manner  that  complies  with  the  Act  has 
resulted  in  severe  constraints  on  their 
ability  to  operate  effectively  and 
efficiently  and  grow  their  business. 
Applicants  state  that  if  a  Covered  Entity 
is  unable  to  obtain  either  a  majority 
interest  or  primary  control  for  purposes 
of  section  3(a)(1)(C)  or  rule  3a-l.  or  a 
degree  of  control  that  will  allow  it  to 
obtain  an  opinion  of  counsel  that  it  can 
classify  its  participation  as  a  joint 
venture  interest,  then  the  Covered  Entity 
most  likely  will  abstain  from 
participating  in  that  foreign 
telecommunications  venture. 

6.  Applicants  also  state  that  as  a 
venture  grows  out  of  the  development 
stage,  it  will  often  seek  to  expand  its 
businesses  through  acquisitions,  or  will 
seek  public  financing.  Applicants  note 
that  these  goals  are  often  in  direct 
conflict  with  the  Covered  Entity's  need 
to  maintain  its  ownership  interest  at  a 
level  that  permits  the  interest  to  be 
classified  as  a  non-investment  security. 
Applicants  submit  that  this  can  result  in 
serious  delays  in  the  development  of 
their  foreign  telecommunications 
ventures,  as  they  seek  to  structure 
transactions  around  the  requirements  of 
the  Act.  Applicants  state  that  at  times, 
especially  when  the  Covered  Entity's 
interest  would  fall  below  the  level  of 
presumptive  control  as  set  forth  in 
section  2(a)(9)  of  the  Act,  the  Covered 
Entity  may  have  to  deny  the  foreign 
telecommunications  venture  permission 
to  undertake  a  transaction  that  would 
have  been  in  the  best  interest  of  the 
Covered  Entity  and  that  venture. 

7.  Section  6(c)  provides  that  the  SEC 
may  exempt  any  person,  security,  or 
transaction  from  any  provision  of  the 
Act  or  any  rule  or  regulation  under  the 
Act.  if  and  to  the  extent  that  such 
exemption  is  necessary  or  appropriate 
in  the  public  interest  and  consistent 
with  the  protection  of  investors  and  the 
purposes  fairly  intended  by  the  (>olicy 
and  provisions  of  the  Act.  Applicants 
request  an  order  under  section  6(c)  to 
permit  applicants  and  the  other  Covered 
Entities  to  engage,  directly  or  through 
subsidiaries,  in  foreign 


telecommunications  ventures  without 
being  subject  to  the  Act. 

8.  Applicants  believe  that  the 
requested  exemption  is  necessary  and 
appropriate  in  the  public  interest. 
Applicants  assert  that  their  interests  in 
the  foreign  telecommunications 
ventures,  unlike  the  assets  of  investment 
companies,  are  not  liquid,  mobile  or 
otherwise  readily  negotiable  because 
Formus,  directly  or  indirectly,  will  be 
actively  and  materially  involved  in  the 
business  activities  of  the  foreign 
telecommunications  ventures. 
Applicants  also  state  that  they  are  not  a 
so-called  "special  situation"  investment 
company  that  takes  a  controlling 
position  in  other  issuers  primarily  for 
the  purpose  of  making  a  profit  in  the 
sale  of  the  controlled  company's 
securities.  Instead,  applicants  state  that 
the  Covered  Entities  will  provide  active 
developmental  assistance  for  the 
purpose  of  participating  in  the  profits 
from  the  foreign  telecommunications 
ventures.  Applictmts  maintain  that  their 
active  developmental  assistance,  which 
requires  personnel  with  expertise  in 
planning,  operating,  managing,  and 
providing  services  to  a  foreign 
telecommunications  venture,  requires 
resources  far  beyond  those  available  to 
the  manager  of  an  investment  company. 
Accordingly,  applicants  assert  that  the 
Covered  Entities  engage  in  business 
activities  that  do  not  entail  the  types  of 
abuses  that  the  Act  was  designed  to 
address. 

9.  Applicants  believe  that  the 
requested  relief  is  consistent  with  the 
protection  of  investors  and  the  purposes 
fairly  intended  by  the  policy  and 
provisions  of  the  Act.  Applicants 
believe  that  the  requirements  of  their 
business,  their  strategy  that  each 
Covered  Entity  own  or  hold  directly  or 
indirectly  a  substantial  interest  in  a 
foreign  telecommunications  company  or 
partnership,  and  their  representation 
that  each  Covered  Entity  will  provide 
active  developmental  assistance  to  ■ 
foreign  telecommunications  ventures 
demonstrate  that  none  of  the  applicants 
is  of  the  type  that  engages  in  the 
activities  which  the  Act  was  designed  to 
address. 

Applicants'  Conditions 

Applicants  agree  that  the  order 
granting  the  requested  relief  will  be 
subject  to  the  following  conditions: 

1 .  No  covered  Entity  that  proposes  to 
rely  on  the  requested  relief  will  hold 
itself  out  as  being  engaged  in  the 
business  of  investing,  reinvesting,  or 
trading  in  securities. 

2.  A  Covered  Entity  may  rely  on  the 
order  granting  the  requested  relief  only 
if  the  manner  in  which  it  is  involved  in 


foreign  telecommunications  ventures 
does  not  differ  materially  from  that 
described  in  the  application. 

For  the  SEC,  by  the  Division  of  Investment 
Management,  under  delegated  authority. 
Margaral  H.  McFarland. 
Deputy  Secretary. 
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Onvaatmant  Company  Act 
2348S:  812-11312] 


TlM  Victory  Portfolloa  and  Kay  Aaaat 
Managamant,  Inc.;  Notica  of 
Application 

October  15, 1998. 

AGENCY:  Securities  and  Exchange 
Commission  ("Commission"). 
ACTION:  Notice  of  an  application  under 
section  12(d)(l)(J)  of  the  Investment 
Company  Act  of  19940  (the  "Act  ")  for 
an  exemption  from  section  12(d)(1)  of 
the  Act.  and  under  sections  6(c)  and 
17(b)  of  the  Act  for  an  exemption  from 
section  17(a)  of  the  Act. 

SUMMARY  OF  APPUCATION:  Applicants 
request  an  order  that  would  supersede 
a  prior  order  and  permit  applicants  to 
implement  a  "fund  of  funds" 
arrangement.  In  addition  to  the  fund 
and  funds  investing  in  other  funds  in 
the  same  group  of  investment 
companies,  the  order  would  permit  the 
fund  of  funds  to  invest  a  portion  of  its 
assets  in  funds  that  are  not  part  of  the 
same  group  of  investment  companies  in 
reliance  on  section  12(d)(1)(F)  of  the 
Act.  The  order  would  also  allow  the 
funds  of  funds  to  offer  its  shares  to  the 
public  with  a  sales  load  that  exceeds  the 
1.5%  limit  of  section  12(d)(l)(F)(ii). 
APPUCANTS:  The  Victory  PortfoUos 
("VP")  and  Key  Asset  Management.  Inc. 
("KAM"). 

FUNQ  DATE:  The  application  was  filed  on 
September  18. 1998. 
HEAMNQ  OR  NOTVICATICN  OF  HEARINQ:  An 
order  granting  the  application  will  be 
issued  unless  the  Commission  orders  a 
hearing.  Interested  persons  may  request 
a  hearing  by  writing  to  the 
Commission's  Secretary  and  serving 
applicant  with  a  copy  of  the  request, 
personally  or  by  mail.  Hearing  requests 
should  be  received  by  the  Commission 
by  5:30  p.m.  on  November  9, 1998  and 
should  be  accompanied  by  proof  of 
service  on  applicant,  in  the  form  of  an 
a£Bdavit  or.  for  lawyers,  a  certificate  of 
service.  Hearing  requests  should  state 
the  nature  of  the  writer's  interest,  the 
reason  for  the  request,  and  the  issues 
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contested.  Persons  may  request 
notification  of  a  hearing  by  writing  to 
the  Commission's  Secretary. 
ADDRESSES:  Secretary.  Commission.  450 
5th  Street  N.W..  Washington.  DC  20549. 
Applicant.  3435  Stelzer  Road. 
Columbus,  Ohio  43219. 
FOR  FURTHER  MFORMATION  CONTACT: 
Lawrence  W.  Pisto,  Senior  Coimsel,  at 
(202)  942-0527,  or  Nadya  B.  Roytblat, 
Assistant  Director  at  (202)  942-0564. 
OfBce  of  Investment  Company 
Regulation.  Division  of  Investment 
Management. 

SUPPLEMENTARY  INFORMATION:  The 
following  is  a  simunary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  at  the 
Commission's  Public  Reference  Branch. 
450  5th  Street  N.W..  Washington.  D.C. 
20549  (tel  202-942-8090). 

Applicants'  Representations 

1.  VP  is  a  Delaware  business  trust 
registered  under  the  Act  as  an  open-end 
management  investment  company 
currently  consisting  of  30  portfolios. 
KAM.  registered  imder  the  Investment 
Advisers  Act  of  1940.  serves  as 
investment  adviser  to  VP. 

2.  Applicants  request  relief  to  permit 
certain  series  of  VP  (the  "Direct  Funds") 
to  invest  in  certain  other  series  of  VP 
that  are  in  the  same  group  of  investment 
companies  as  the  Direct  Funds  (the 
"Underiying  Portfolios").'  The  Direct 
Funds  also  would  invest  in  other 
registered  open-end  management 
investment  companies  that  are  not  part 
of  the  same  group  of  investment 
companies  as  VP  (the  "Other 
Portfolios")  in  reliance  on  section 
12(d)(1)(F)  of  the  Act  discussed  below. 
With  respect  to  a  Direct  Fund's 
investment  in  Other  Portfolios, 
applicants  also  seek  an  exemption  from 
the  sales  load  limitation  in  section 
12(d)(1)(F)  of  the  Act.  Applicants 
believe  that  the  proposed  structure  of 
the  Direct  Funds  will  provide  a 
consolidated  and  efficient  means 
through  which  investors  can  have 
access  to  a  comprehensive  investment 
vehicle.* 


*  The  raquMted  order  would  supersede  a  prior 
order.  Key  Mutual  Funds,  et  al..  Investment 
Company  Act  Rel.  22486  ((anuary  30. 1997  (notice) 
and  22526  (February  25. 1997)  (order). 

'Applicants  also  request  relief  for  each  registered 
open-end  management  investment  company  that 
currently,  or  in  the  hiture.  is  part  of  the  same 
"group  of  investment  companies"  as  the  Direct 
Funds  as  deRned  in  section  l2(d)(l)(G)(ii)  of  the 
Act  All  registered  open-end  management 
investment  companies  which  currently  intend  to 
rely  on  the  order  are  named  as  applicants.  Any 
registered  open-end  management  investment 
company  that  relies  on  the  order  in  the  future  will 
do  so  only  in  accordance  with  the  terms  and 
conditions  of  the  appUcation. 


^plicants'  Legal  Analysis 

Section  12(d)(1)  of  the  Act 

1.  Section  12(d)(1)(D)  of  the  Act 
provides  that  no  registered  investment 
company  may  acquire  securities  of 
another  investment  company  if  such 
securities  represent  more  than  3%  of  the 
acquired  company's  outstanding  voting 
stock,  more  than  5%  of  the  acquiring 
company's  total  assets,  or  if  such 
securities,  together  with  the  securities  of 
any  other  acquired  investment 
companies,  represent  more  than  10%  of 
the  acquiring  company's  total  assets. 
Section  12(d)(1)(B)  of  the  Act  provides 
that  no  registered  open-end  investment 
company  may  sell  its  securities  to 
another  investment  company  if  the  sale 
will  cause  the  acquiring  company  to 
own  more  than  3%  of  the  acquired 
company's  voting  stock,  or  if  the  sale 
will  cause  more  than  10%  of  the 
acquired  company's  voting  stock  to  be 
owned  by  investment  companies. 

2.  Section  12(d)(1)(G)  of  the  Act  . 
provides  that  section  12(d)(1)  shall  not 
apply  to  the  seciirities  of  an  acquired 
company  purchased  by  an  acquiring 
company  if:  (i)  The  acquiring  company 
and  the  acquired  company  are  part  of 
the  same  group  of  investment 
companies;  (ii)  the  acquiring  company 
holds  only  seciirities  of  acquired 
companies  that  are  part  of  the  same 
group  of  investment  companies, 
government  securities,  and  short-term 
paper:  (iii)  the  aggregate  sales  loads  and 
distribution-related  fees  of  the  acquiring 
company  and  the  acquired  company  are 
not  excessive  imder  rules  adopted 
pursuant  to  section  22(b)  or  section 
22(c)  by  a  securities  association 
registered  under  section  ISA  of  the 
Securities  Exchange  Act  of  1934.  or  the 
Commission;  and  (iv)  the  acquired 
company  has  a  policy  that  prohibits  it 
from  acquiring  securities  of  registered 
open-end  investment  companies  or 
registered  unit  investment  trust  in 
reliance  on  section  12(d)(1)(F)  or  (G). 
Section  12(d)(l)(G)(ii)  defines  the  term 
"group  of  investment  companies"  to 
mean  any  two  or  more  registered 
investment  companies  that  hold 
themselves  out  to  investors  as  related 
companies  for  purposes  of  investment 
and  investor  services.  Because  the 
Direct  Funds  will  invest  in  shares  of  the 
Other  Portfolios,  they  cannot  rely  on  the 
exemption  from  sections  12(d)(1)(A)  and 
(B)  afforded  by  section  12(d)(1)(G). 

3.  Section  12(d)(1)(F)  of  the  Act 
provides  that  section  12(d)(1)  shall  not 
apply  to  an  acquiring  company  if  the 
company  and  its  affiliates  own  no  more 
than  3%  of  an  acquired  company's 
securities,  provided  that  the  acquiring 
company  does  not  impose  a  sales  load 


of  more  than  1.5%  of  its  shares.  In 
addition,  the  section  provides  that  no 
acquired  company  is  obligated  to  honor 
any  acquiring  company  redemption 
request  in  excess  of  1%  of  the  acquired 
company's  securities  during  any  period 
of  less  than  30  days,  and  the  acquiring 
company  must  vote  its  acquired 
company  shares  either  in  accordance 
with  instructions  from  its  shareholders 
or  in  the  same  proportion  as  all  other 
shareholders  of  the  acquired  company. 
The  Direct  Funds  will  invest  in  oither 
Portfolios  in  reliance  on  section 
12(d)(1)(F).  If  the  requested  relief  is 
granted,  shares  of  the  Direct  Fimds  will 
be  sold  with  a  sales  load  that  exceeds 
1.5%. 

4.  Section  12(d)(l)(D  provides  that  the 
Commission  may  exempt  persons  or 
transactions  from  any  provision  of 
section  12(d)(1)  if  and  to  the  extent  such 
exemption  is  consistent  with  the  public 
interest  and  the  protection  of  investors. 

5.  Applicants  request  relief  under 
section  12(d)(l)(I)  of  the  Act  from  the 
limitations  of  sections  12(d)(1)  (A)  and 
(B)  to  permit  the  Direct  Funds  to  invest 
in  the  Underlying  PortfoUos  and  from 
section  12(d)(1)(F)  to  permit  the  Direct 
Funds  to  sell  shares  to  the  public  with 
a  sales  load  that  exceeds  1.5%. 

6.  Applicants  state  that  the  Direct 
Funds'  investments  in  the  Underlying 
Portfolios  do  not  raise  the  concerns 
about  undue  influence  that  sections 
12(d)(1)  (A)  and  (B)  were  designed  to 
addr«»s.  Applicants  further  state  that 
the  proposed  conditions  would 
appropriately  address  any  concerns 
about  the  layering  of  sales  charges  or 
other  fees. 

7.  The  Direct  Funds  will  invest  in 
Other  PortfoUos  only  within  the  limits 
of  section  12(d)(1)(F).  AppUcants 
beUeve  that  an  exemption  from  the  sales 
load  limitation  in  that  section  is 
consistent  with  the  protection  of 
investors  because  applicants'  proposed 
sales  load  limit  wodld  cap  the  aggregate 
sales  charges  of  the  Direct  Fund  and  the 
Other  PortioUo  in  which  it  invests. 
AppUcants  have  agreed,  as  a  condition 
to  the  reUef.  that  any  sales  charges, 
asset-based  distribution  and  service  fees 
relating  to  the  Direct  Fund's  shares, 
when  aggregated  with  any  sales  charges, 
asset-based  distributicm  and  service  fees 
paid  by  the  Direct  Fund  relating  to  its 
acquisition,  holding,  or  disposition  of 
shares  of  the  Underlying  Portfolios  and 
Other  PortfoUos,  will  not  exceed  the 
limits  set  forth  in  Rule  2830  of  the 
Conduct  Rules  of  the  National 
Association  of  Securities  Dealers 
("NASD  Conduct  Rules"). 
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Section  1 7(a)  of  the  Act 

8.  Section  17(a)  of  the  Act  generally 
prohibits  an  affiliated  person  of  a 
registered  investment  company  from 
selling  securities  to.  or  purchasing 
securities  from,  the  company.  Section 
2(a)(3)  of  the  Act  defines  an  "affiliated 
person"  of  another  person  to  include:  (a) 
Any  {>erson  that  directly  or  indirectly 
owns,  controls,  or  holds  with  power  to 
vote  5%  or  more  of  the  outstanding 
voting  securities  of  the  other  person:  (b) 
any  person  5%  or  more  of  whose 
outstanding  voting  seciuities  are 
directly  or  indirectly  owned,  controlled, 
or  held  with  power  to  vote  by  the  other 
■  person:  (c)  any  fwrson  directly  or 
indirectly  controlling,  controlled  by.  or 
under  common  control  with  the  other 
person:  and  (d)  if  the  other  person  is  an 
investment  company,  any  investment 
adviser  of  that  company.  Applicants 
submit  that  the  Direct  Funds  and 
Underlying  Portfolios  may  be  deemed  to 
be  affiliated  persons  of  one  another  by 
virtue  of  being  under  common  control  of 
KAM,  or  because  the  Direct  Funds  own 
5%  or  more  of  the  shares  of  an 
Underlying  Portfolio.  Applicants  state 
that  purchases  and  redemptions  of 
shares  of  the  Underlying  PortfoUos  by 
the  Direct  Funds  could  be  deemed  to  be 
principal  transactions  between  affiliated 
persons  under  section  1 7(a). 

9.  Section  17(b)  provides  that  the 
Commission  shall  exempt  a  proposed 
transaction  from  section  17(a)  if 
evidence  establishes  that  (a)  the  terms  of 
the  proposed  transaction,  including  the 
consideration  to  be  paid  or  received,  are 
reasonable  and  fair  and  do  not  involve 
overreaching:  (b)  the  proposed 
transaction  is  consistent  with  the 
policies  of  the  registered  investment 
company  involved:  and  (c)  the  proposed 
transaction  is  consistent  with  the 
general  purposes  of  the  Act. 

10.  Section  6(c)  of  the  Act  provides 
that  the  Commission  may  exempt 
persons  or  transactions  from  any 
provision  of  the  Act  if  such  exemption 
is  necessary  or  appropriate  in  the  public 
interest  and  consistent  with  the 
protection  of  investors  and  the  purposes 
fairly  intended  by  the  policy  and 
provisions  of  the  Act.  AppUcants 
request  an  exemption  under  sections 
6(c)  and  17(b)  to  permit  the  Direct 
Funds  to  purchase  and  redeem  shares  to 
the  Underlying  Portfolios. 

11.  Applicants  state  that  the  terms  of 
the  proposed  transactions  will  be 
reasonable  and  fair  and  will  not  involve 
overreaching  because  shares  of 
Underlying  Portfolios  will  be  sold  and 
redeemed  at  their  net  asset  values. 
Applicants  also  state  that  the 
investment  by  the  Direct  Funds  in  the 


Underlying  PortfoUos  will  be  effected  in 
accordance  with  the  investment 
restrictions  of  the  Direct  Ftmds  and  will 
be  consistent  with  the  policies  as  $et 
forth  in  the  registration  statement  of  the 
Direct  Fimds. 

Applicants'  Conditiont 

Applicants  agree  that  the  order 
granting  the  requested  relief  shall  be 
subject  to  the  following  conditions: 

1.  All  Underlying  Portfolios  will  be 
part  of  the  same  "group  of  investment 
companies."  as  defined  in  section 
12(d)(l)(G)(ii)  of  the  Act.  as  the  Direct 
Funds. 

2.  No  Underlying  Portfolio  or  Other 
Portfolio  will  acquire  securities  of  any 
other  investment  company  in  excess  of 
the  limits  contained  in  section 
12(d)(1)(A)  of  the  Act.  except  to  the 
extent  that  such  Underlying  Portfolio  or 
Other  Portfolio  (a)  receives  seciuities  of 
another  investment  company  as  a 
dividend  or  as  a  result  of  a  plan  of 
reorganization  of  a  company  (other  than 
a  plan  devised  for  the  purpose  of 
evading  section  12(d)(1)  of  the  Act);  or 
(b)  acquires  (or  is  deemed  to  have 
acquired)  securities  of  another 
investment  company  pursuant  to 
exemptive  relief  from  the  Commission 
permitting  such  Underlying  Portfolio  or 
Other  Portfolio  to  (i)  acquire  securities 
of  one  or  more  affiliated  investment 
companies  for  short-term  cash 
management  purposes:  or  (ii)  engaged  in 
interfund  borrowing  and  lending 
transactions. 

3.  Any  sales  charges,  distribution- 
related  fees,  and  service  fees  relating  to 
the  shares  of  the  Direct  Funds,  when 
aggregated  with  any  sales  charges, 
distribution-related  fees,  and  service 
fees  paid  by  the  Direct  Funds  relating  to 
their  acquisition,  holding,  or  disposition 
of  shares  of  the  Underlying  Portfolios 
and  Other  Portfolios,  will  not  exceed  the 
limits  set  forth  in  rule  2830  of  the  NASD 
Conduct  Rules. 

4.  Before  approving  any  advisory 
contract  under  section  15  of  the  Act.  the 
boards  of  directors/trustees  of  the  Direct 
Funds,  including  a  majority  of  the 
directors/trustees  who  are  not 
"interested  persons."  as  defined  in 
section  (2)(a)(19).  will  find  that  the 
advisory  fees  charged  under  the  contract 
are  based  on  services  provided  that  are 
in  addition  to.  rather  than  duplicative 
of.  services  provided  under  any 
Underlying  PortfoUo  or  Other  Portfolio 
advisory  contract.  This  finding,  and  the 
basis  upon  which  the  finding  was  made, 
will  be  recorded  fully  in  the  minute 
books  of  the  Direct  Funds. 

5.  Each  Direct  Fund  will  comply  tvith 
section  12(d)(1)(F)  in  all  respects  except 


for  the  sales  load  limitation  of  section 
12(d)(l)(F)(ii). 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 
Marguvl  H.  McFariand. 
Deputy  Secretary. 

(FR  [)oc.  98-28166  Filed  10-20  -98;  8:45 
am] 

BHJJNO  OOOE  M1»^-«l 


SECURITIES  AND  EXCHANGE 
COMMISSION 

(IMmm  No.  34-40S60;  FNe  No.  SR-CHX- 
M-23] 

Setf-Regulatofy  Organizations;  Notice 
of  niing  and  hnmedlata  Effectiveness 
of  Proposed  Rule  Change  by  The 
Chicago  Stock  Exchange.  Inc.  Relating 
to  the  Submission  of  Written 
Statements  by  Respondsnts  In 
Disciplinary  Investigations,  or  "Wells 
Submissions" 

October  14.  1998. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act").'  and  Rule  19b-4(e)(6) 
thereunder.2  notice  is  hereby  given  that 
on  October  7. 1998,  the  Chicago  Stock 
Exchange,  Incorporated  ("CHX"  or  the 
"Exchange")  filed  with  the  Securities 
and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  I.  0.  and 
in  below,  which  Items  have  been 
prepared  by  the  Exchange.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  [>ersons. 

I.  Self-Regulatory  Oi:ganizatioii's 
Statement  of  the  Tenns  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange  proposes  to  add 
interpretation  and  poUcy  .01  to  Rule  1 
of  Article  XII  of  the  Exchange's  Rules  to 
codify  the  Exchange's  practice  of 
permitting,  but  not  requiring,  the 
Exchange  staff  to  notify  persons  that 
they  are  the  subject  of  an  investigative 
report  and  give  those  persons  the 
opportunity  to  submit  a  written 
statement  prior  to  the  CHX  president's    - 
review  of  the  investigative  report  to 
determine  whether  chai^ges  should  be 
brought  (a  so-called  Wells  Submission).  ^ 


« 15  U.S.C  78f(b)(l). 

M7CFR240.igb(aX6). 

'The  CHX  nolM  that  it«  dUcipIinary  proc«durM 
ara  currsntly  being  unendsd  to  change  the  penon 
reviewing  the  report  from  the  CHX  President  to  an 
Initial  Determination  Panel.  See  SR-CHX-96-31. 
Upon  approval  by  the  Conunisaion,  this  new 
interpreution  will  apply  to  current  procedurea.  a« 
well  aa  procedures  exiating  after  the  approval  of 
SK-CHX-96-31. 
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The  text  of  the  proposed  rule  change 
is  set  forth  below  (additions  are 
italicized): 

ARTICLE  Xn 

Discipline  and  Trial  Proceedings 

Rulel 

Interpretations  and  Policies: 
.01  Notice  and  Statement.  Prior  to 
making  a  report  pursuant  to  paragraph 
(a)  of  this  Rule  1.  the  staff  may  notify 
the  person(s)  who  is  (are)  the  subject  of 
the  report  ("Subject")  of  the  general 
nature  of  the  allegations  and  of  the 
specific  provisions  of  the  Exchange  Act, 
liiVes  and  regulations  promulgated 
thereunder  or  constitutional  provisions, 
by-laws  or  rules  of  the  Exchange  or  any 
interpretation  thereof  or  any  resolution 
of  the  board  regulating  the  conduct  of 
business  on  the  Exchange,  that  appear 
to  have  been  violated.  The  Subjects) 
may,  within  the  timeframe  set  forth  in 
the  notice  from  the  staff,  then  subnut  a 
written  statement  to  the  Exchange 
setting  forth  their  interests  and  position 
in  regard  to  the  subject  matter  of  the 
investigation.  To  assist  a  Subject  in 
preparing  such  a  mitten  statement  he  or 
she  shall,  upon  request,  have  access  to 
any  documents  and  other  materials  in 
the  investigative  file  of  the  Exchange 
that  were  furnished  by  him  or  her  or  his 
or  her  agents  to  the  Exchange. 

n.  Sclf-Regolatory  Oiganiiation'a 
Statement  of  the  Pnrpow  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Exchange  included  statements 
concerning  the  purpose  of  and  basis  for 
the  propoMd  rule  change  and  discussed 
any  comments  it  received  on  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  The 
Exchange  has  prepared  summaries,  set 
forth  in  sections  A.  B.  and  C  below,  of 
the  most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

The  purpose  of  the  proposed  rule 
change  is  to  codify  the  Exchange's 
practice  of  permitting  Wells 
Submissions  in  connection  with  its 
disciplinary  process.  Prior  to  submitting 
any  investigative  report  in  which  the 
staff  of  the  Exchange  submits  that  there 
is  a  reasonable  basis  to  believe  a 
violation  within  the  disciplinary 
jurisdiction  of  the  Exchange  has 
occurred,  the  staff  may.  but  is  not 


required  to.  notify  the  person  who  is  the 
subject  of  the  report  (the  "Subject")  of 
the  pending  investigation.  This  notice 
includes  the  general  nature  of  the 
allegations  and  the  specific  rule  or  by- 
law that  appears  to  have  been  violated. 
If  the  staff  provides  such  notice,  the 
Subject  will  generally  then  submit  a 
written  statement  to  the  staff  setting 
forth  his  or  her  interests  and  positions 
regarding  the  subject  matter  of  the 
investigation.'*  This  written  statement  is 
usually  referred  to  as  a  Wells 
Submission  and  is  used  by  the 
Commission  and  other  self-regulatory 
organizations  in  their  enforcement 
programs.  The  Exchange  has.  in  the 
past,  accepted  Wells  Submissions  and  is 
now  merely  codifying  such  practice 
within  its  rules.'  The  ciurent  pK>licy,  as 
codified,  gives  the  Subject  notified  of  a 
pending  disciplinary  investigation  a 
reasonable  period  of  time,  depending  on 
the  circtunstances  of  the  matter,  to 
comment  on  the  notice  and  proposed 
disciplinary  action.  The  deadline  for  the 
responsive  Wells  Submission  will  be 
included  in  the  notice  to  the  Subject.  If 
such  a  response  is  received  within  the 
timeframe  set  forth  in  the  notice,  the 
staff  will  include  the  Wells  Submission 
with  its  report  to  the  CHX  President  (or, 
upon  approval  of  SR-CHX-96-31.  to  the 
Iiiitial  Determination  Panel).  The  staff, 
of  course,  reserves  the  right  to  amend  its 
report  to  respond  to  the  argiunents 
raised  in  the  Wells  Submission. 

2.  Statutory  Basis 

The  Exchange  beUeves  the  proposed 
rule  change  is  consistent  with  Section 
6(b) "  of  the  Act.  in  general,  and  furthers 
the  objectives  of  Section  6(b)(7).'  in 
particular,  by  providing  a  feir  procedure 
for  the  disciplining  of  members  and 
persons  associated  with  members  by 
codifying  the  existing  practice 
permitting  the  Exchange  to  (a)  notify 
members  and  associated  persons  of  their 
involvement  in  a  disciplinary 
investigation,  and  (b)  permit  members 


«  Several  additianal  noa-«ubatantive  textual 
changes  were  also  provided  by  telephone  call  on 
October  8,  IMS.  Telephone  call  betvreen  Kirsten  M. 
Carlson,  Foley  k  Lanlner,  and  Anitra  T.  Caaaaa. 
Division  of  Market  Regulation.  Commission. 

*  See  Chicago  Board  Optioiu  Exchange  Rule 
17.2(d),  Philadelphia  Stock  Exchange  Rule  g60.2(e). 
and  propoaed  Cincinnati  Stock  Exchange  Rule 
B.2(d)  which  are  all  similar  to  this  rule,  except  that 
those  rules  require  the  staff  of  those  exchanges  to 
provide  notification  of  pending  diaciplinary 
investigations.  The  projweed  CHX  niW  penniu.  but 
does  not  require,  the  staff  to  provide  such 
notification.  The  permissive  nature  of  the  proposed 
CHX  rule  is  similar  to  current  Commission 
procedures  and  is  consistent  with  the  NASIXs 
policy,  aa  addraaaed  in  coiuiection  with  its  recently 
revised  disciplinary  procedures.  See  NASD  Notice 
to  Members  97-55. 

•15U.S.C7effb). 

MS  U.S.C  78QbX7). 


and  associated  persons  an  opportunity 
to  comment  upon  such  notice  prior  to 
the  commencement  of  enforcement 
proceedings. 

B.  Self-Regulatory  Orgfuiization  's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  would  impose 
any  inappropriate  burden  on 
competition. 

C.  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants  or  Others 

The  Exchange  has  neither  soUdted 
nor  received  written  comments  on  the 
proposed  rule  change. 

m.  Date  of  Eflfectiveness  of  the 
Proposed  Rule  Change  and  Timing  far 
Commission  Action 

Because  the  foregoing  proposed  rule 
change:  (1)  does  not  significantly  affect 
the  protection  of  investors  or  the  public 
interest:  (2)  does  not  impose  any 
significant  burden  on  competition;  and 
(3)  does  not  become  operative  for  30 
days  frt>m  October  7, 1998.  the  date  on 
which  it  was  filed  and.  since  the 
Exchange  provided  the  Commission 
with  written  notice  of  its  intent  to  file 
the  proposed  rule  change  at  least  five 
business  days  prior  to  the  filing  date, 
the  proposed  rule  change  has  become 
effective  pursuant  to  Section  19(b)(3)(A) 
of  the  Act '  and  subparagraph  (e)(6)  of 
Ride  19b^  thereimder." 

At  any  time  within  60  days  of  the 
filing  of  the  proposed  rule  change,  the 
Conunission  may  summarily  abrogate 
such  rule  change  if  it  appears  to  the 
Commission  tbat  such  action  is 
necessary  or  appopriate  in  the  pubUc 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act. 

IV.  SoUctation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary.  Securities  and  Exchange 
Commission.  450  Fifth  Street.  NW, 
Washington.  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
conununications  relating  to  the 


•15U.S.C7aa(bN3KA). 
•  17  CFR  240.19b-^eX6). 
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proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  PubUc  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  princi{>al  office  of  the  CHX.  All 
submissions  should  refer  to  the  File  No. 
SR-CHX-98-23  and  should  be 
submitted  by  November  12, 1998. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.  "> 

Margaral  H.  McFarland, 

Deputy  Secretary. 

IFR  Doc.  98-28198  Filed  10-20-98;  8:45  ara| 

MLUMOOOOf  atlfr-ai-M 


SECURITIES  AND  EXCHANGE  . 
COMMISSION 

[RatoM*  No.  94-40683;  FN*  No.  4-aot| 

InlamMrfcet  Trading  System;  Order 
Approving  Thlrleenth  AnMndmentto 
the  ITS  Plan  Relating  to  the  Elimlnatton 
of  the  Requlrament  That  ttie  Cincinnati 
Stock  Exchang*.  Inc.  Submit  Propo— d 
Rule  Changea  to  Its  Rule  11.9  or  the 
Deacrlptlon  of  NSTS  Processing  to 
Olhsr  ITS  Participants  for  Review  and 
Comment  Prior  to  Rling  Such  Changee 
WHh  the  SecurMea  and  Exchange 
Commiaalon,  and  Making  Certain 
Technical  Changes 

October  14. 1998.     . 

I.  introduction 

On  August  17, 1998,  the  Intermarket 
Trading  System  ('ITS  ")  submitted  to  the 
Securities  and  Exchange  Commission 
("Commission")  an  amendment 
("Thirteenth  Amendment")  to  the 
Restated  ITS  Plan  (  "Plan") '  pursuant  to 
Section  llA  of  the  Securities  Exchange 
Act  of  1934  ("Exchange  Act"  or  "Act")* 
and  Rule  llAa3-2  thereunder  '  to 
eliminate  the  requirement  that  the 
Cincinnati  Stock  Exchange.  Inc. 
("CSE"),  submit  proposed  rule  changes 
to  its  Rule  11.9  or  the  description  of 
National  Securities  Trading  System 
("NSTS")  processing  to  other  ITS 
Participants  for  review  and  comment 
prior  to  fiUng  such  changed  with  the 
Commission,  and  to  make  certain 
technical  changes.  The  proposed  plan 


amendment  was  published  for  comment 
in  the  Federal  R^^er  on  September  3, 
1998.*  No  comments  were  received  on 
the  proposal.  For  the  reasons  discussed 
below,  the  Commission  is  approving  the 
proposal. 

Tne  ITS  is  a  communications  and 
order  routing  network  linking  eight 
national  securities  exchanges  and  the 
electronic  over-the-counter  ("OTC") 
market  operated  by  the  National 
Association  of  Seciuities  Dealers.  Inc. 
("NASD").  The  ITS  was  designed  to 
facilitate  intermarket  trading  in 
exchange-listed  equity  securities  based 
on  current  quotation  information 
emanating  from  the  linked  markets. 

Participants  to  the  ITS  Plan  include 
the  American  Stock  Exchange.  Inc., 
("Amex"),  the  Boston  Stock  Exchange. 
Inc..  ("BSE"),  the  Chicago  Board 
Options  Exchange.  Inc.  ("CBOE").  the 
Chicago  Stock  Exchange.  Inc.  ("CHX"). 
the  CSE.  the  NASD,  the  New  York  Stock 
Exchange.  Inc.  ("NYSE"),  the  Pacific 
Exchange,  Inc.  ("PCX"),  and  the 
Philadelphia  Stock  Exchange.  Inc. 
("PHLX"). 

n.  Description 

The  purpose  of  the  amendment  is  to: 
(1)  eliminate  the  requirement  that  the 
CSE  submit  proposed  changes  to  its 
Rule  1 1 .9  or  the^description  of  NSTS 
processing  to  other  ITS  Participants  for 
review  and  comment  prior  to  filing  such 
changes  with  the  Commission;  (2) 
recognize  the  change  in  corporate  name 
from  the  Pacific  Stock  Exchange.  Inc. 
("PSE")  to  the  Pacific  Exchange.  Inc. 
("PCX"):  (3)  change  the  corporate 
address  of  the  CSE;  and  (4)  make  a 
technical  correction  to  Section 
8(e)(iv)(D). 

The  change  concerning  prior  review 
of  CSE  rule  changes  responds  to  the 
Commission's  request  in  its  letter  to  all 
Participants,  dated  may  27. 1997.' 

m.  Diacuflsion 

The  Commission  finds  that  the 
proposed  amendments  to  the  Plan  are 
consistent  with  the  requirements  of  the 
Act  and  the  rules  and  regulations 
thereunder  applicable  to  a  national 
market  system  plan.  and.  in  particular, 
with  the  requirements  of  Section  11  A.* 
Specifically,  the  Commission  believes 
the  proposal  is  consistent  with  the 
requirements  of  Sections  llA(a)(l)(C)(ii) 
and  (D) '  which  provide  for  fair 
competition  among  the  ITS  Participants 


'•17  CFR  200.30- 3(aXlZ). 

■  The  ITS  Plan  U  ■  National  Market  Syatem 
("NMS")  plan  approvad  by  the  Cocnmiasion 
punuant  to  Saction  1  lA  of  the  Act  and  Rule 
llAa3-2.  Exchange  Act  Reieue  No.  IMM  (Jwiuary 
27.  1983).  48  FR  4938. 

>15U.S.C78k-l. 

>17CF1l240.nAa3-2. 


*  Exchange  Act  Raleaaa  No.  40373  (August  27. 
1996).  63  FR  47050. 

>  See  letter  from  (onathan  G.  Katz.  Secretary. 
Commission,  to  ITS  Participants,  dated  May  27. 
1997  ("ITS  Lettw"). 

•U.S.C  78k-l. 

'U.S.C  78k-l(aKlKCXi>)  and  (D). 


and  their  members,  and  the  linking  of 
all  markets  for  qualified  securities 
through  communications  and  data 
processing  facilities  which  foster 
efficiency,  enhance  competition, 
increase  the  information  available  to 
brokers,  dealers,  and  investors,  facilitate 
the  offsetting  of  investors'  orders,  and 
contribute  to  the  best  execution  of  such 
orders.  The  Commission  also  finds  that 
the  amendment  is  consistent  with  Rule 
llAa3-2(c)(2)  •  which  requires  the 
Commission  to  determine  that  the 
amendment  is  necessary  and 
appropriate  in  the  public  interest,  for 
the  protection  of  investors  and  the 
maintenance  of  fair  and  orderly  markets, 
to  remove  impediments  to,  and  perfect 
the  mechanisms  of,  a  national  market 
system  or  otherwise  in  furtherance  of 
thepurposes  of  the  Act. 

The  ITS  Plan  currently  provides  a 
special  right  of  review  to  ITS 
Participants  for  proposed  rule  changes 
involving  the  operating  of  the  CSE's 
NSTS.  NSTS.  described  in  CSE  Rule 
11.9,  is  an  electronic  securities 
communications  and  execution  system 
through  which  bids  and  offers  of  public 
orders  and  competing  dealers  are 
consolidated  for  review  and  execution. 
Under  ITS  Plan  Section  8(e)(iii).  any 
rule,  interpretation,  or  amendment  to 
CSE  Rule  1 1.9.  or  the  description  of  the 
NSTS.  cannot  be  submitted  by  the  CSE 
for  Commission  approval  until  other  ITS 
Participants  have  been  afforded  a 
reasonable  opportunity  to  review  and 
comment  on  the  interpretation  or 
amendment.  The  Commission  notes  that 
when  the  NSTS-ITS  link  was  approved 
in  1986,  the  novel  nature  of  NSTS 
provided  some  support  for  this 
approach.  The  Commission  believes, 
however,  that  eliminating  the  special 
right  of  review  is  appropriate  because 
such  review  permits  other  Participants 
to  hinder  the  CSE  bom  improving  its 
market  without  prior  notice  to  and 
comment  from  its  market  competitors. 
Other  markets  do  not  have  a  similar 
impediment  to  adjusting  their  trading 
systems.  The  Commission  further  notes 
that  any  system  changes  to  NSTS  must 
be  filed  with  the  Commission,  and 
market  participants  may  present  any 
views  they  have  during  the  comment 
period.*  In  addition,  the  Commission 
notes  that  the  ITS  Participants  have 
acted  to  eUminate  this  review 
requirement  in  response  to  the 
Conmiission's  request.***  Therefore,  the 
Commission  believes  that  the  proposed 


•  17  CFR  240.11  Aa3-2(c)(2). 

*The  Commisaion  wishes  to  point  out  that  this 
filing  raquirement  for  systems  changes  applies 
equally  to  all  aalf-regulatory  oiganisations. 

**  See  ITS  Letter,  $upra  note  S. 
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change  to  the  Plan  to  eliminate  the 
special  right  of  review  of  CSE  rule 
changes  is  reasonable  and  consistent 
with  the  Act  because  it  will  eliminate  an 
unfair  and  anti-competitive  burden  on 
the  CSE. 

The  Commission  also  finds  that  the 
additional.  tetJmical  amendments  to  the 
Plan  provided  in  the  proposal  are 
reasonable  and  consistent  with  the  Act. 

IV.  Qmclosion 

It  is  therefore  ordered,  pursuant  to 
Section  llA(a)(3)(B)  of  the  Act."  that 
the  amendment  be.  and  hereby  is, 
approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulations,  pursuant  to  delegated 
authority.'* 

Marsarat  H.  McFarland. 
^  Deputy  Secretary. 
[FR  Doc.  98-28170  Filed  10-20-98;  8:45  am) 
MJJNQ  cooc  a»io-ai-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Retoaee  Na  34^40552;  SR-0TC-8S-1SI 

Setf-Ragulatory  Organizations;  The 
Depoeitory  Trust  Company;  Notice  of  a 
Propoaad  Rule  Change  Modifying  the 
Initial  Public  Offering  Tracking  Systsm 

October  14. 1998 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),'  notice  is  hereby  given  that  on 
August  19, 1998.  The  Depository  Trust 
Company  ("OTC")  filed  with  the 
Securities  and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  I.  II,  and 
in  below,  which  items  have  been 
prepared  primarily  by  DTC.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  from  interested 
persons  on  the  proposed  rule  change. 

I.  Self-Regulatory  Organizatioii's 
Statement  of  the  Terms  of  Subataiice  of 
the  Propoaed  Rule  Change 

Under  the  proposed  rule  change,  DTC 
will  modify  its  Initial  Public  Offering 
("IPO")  tracking  system.  Specifically, 
DTC  will  process  resales  by  institutional 
customers  of  shares  in  new  issues  that 
are  being  tracked  through  the  IPO 
tracking  system  without  first 
determining  the  identity  of  the 
syndicate  members  that  distributed  the 
shares  being  resold.  In  addition,  DTC 
mil  begin  to  fill  stock  loans  of  shares  in 
new  issues  with  shares  purchased  in  the 


secondary  market  prior  to  using  shares 
received  in  the  initial  distribution.' 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpoae  of,  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission. 
DTC  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  DTC  has  prepared 
summaries,  set  forth  in  sections  (A),  (B), 
and  (C)  below,  of  the  most  significant 
aspects  of  such  statements.^ 

(A)  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

1.  Resales  of  IPO  Shares  by  Institutions 

The  IPO  tracking  system  *  allows  lead 
managers  of  new  issues  to  monitor 
"flipping"  '  of  shares  in  new  issues  that 
are  distributed  by  book-entry  through 
DTC  rather  than  by  use  of  certificates. 
When  a  lead  manager  in  an  IPO  notifies 
DTC  of  its  decision  to  use  the  IPO 
tracking  system,  the  system  establishes 
a  database  of  information  about  the 
customers  who  purchased  the  IPO 
shares  ("IPO  database").  Before  DTC 
processes  a  resale  of  IPO  shares,  the 
redelivering  participant  is  required  to 
provide  information  about  its  customer 
which  is  then  compared  with  the 
customer  detail  in  the  IPO  database  so 
that  DTC  can  determine  and  report  to 
the  lead  manager  the  identity  of  the 
syndicate  member(s)  whose  customer 
has  resold  IPO  shares. 

When  IPO  shares  are  sold  by  a  retail 
customer,  the  customer  detail  used  is 


"15U.S.C7ak-l(aK3KB). 
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'  DTC  has  prepared  written  procedures 
concerning  resales  by  institutions  and  stock  loans 
to  implement  the  proposed  rule  change.  The 
complete  text  of  these  procedures  is  attached  as 
Exhibit  2  to  DTC'*  filing,  which  is  available  for 
inspection  and  copying  at  the  Commission's  public 
reference  room  and  through  DTC 

>  The  Commission  has  modified  the  text  of  the 
summaries  prepared  by  DTC 

*  For  a  detailed  description  of  the  IPO  tracking 
system,  refer  to  Securities  Exchange  Act  itelease  No. 
37208  (May  13. 1996)  (order  approving  proposMi 
rule  change). 

9  Flipping  occurs  when  a  syndicate's  lead 
manager  is  supporting  an  IPO  with  a  stabilization 
bid  (i.e.,  the  lead  manager  is  purchasing  shares  in 
the  secondary  market  in  order  to  keep  the  price  of 
the  issue  from  dropping  below  its  initial  ofhring 
price),  and  shares  in  the  IPO  that  bad  been 
distributed  to  investors  are  resold  by  those  investors 
in  the  secondary  market  to  a  sjmdicate  member.  The 
lead  manager  ntay  wish  to  identify  flipped 
transactions  so  that  underwriting  concessions  (i.e., 
the  discount  from  the  offering  price  received  by 
syndicate  members)  can  be  recovered  frwn  the 
appropriate  syndic:ata  mambeis. 


normally  provided  by  the  same 
participant  that  populated  the  IPO 
database  (i.e..  the  syndicate  member). 
Therefore,  it  is  imlikely  for  the 
processing  of  a  resale  of  IPO  shares  to 
be  delayed  because  of  a  failure  to  match 
the  identity  of  the  reselling  customer 
with  any  of  the  customers  included  in 
the  IPO  database. 

When  the  IPO  shares  are  distributed 
to  an  institutional  customer,  the 
syndicate  member  making  the 
distribution  is  rarely  the  same 
participant  that  acts  as  an  institution's 
agent  for  settlement.  As  a  result,  before 
DTC  will  process  an  institutional 
customer's  resale  of  IPO  shares,  the  IPO 
tracking  system  must  match  customer 
detail  provided  by  the  redelivering 
participant  (i.e.,  the  institution's  agent) 
with  customer  detail  included  in  the 
IPO  database  by  the  syndicate  member. 

DTC  believes  that  many  redeliveries 
of  IPO  shares  for  institutional  customers 
during  the  period  finm  three  days  prior 
to  closing  to  three  days  after  closing  are 
not  being  processed  efficiently  because 
the  customer  detail  provided  by  the 
institution's  agent  does  not  match  any 
customer  in  the  IPO  database."  Usually, 
a  mismatch  oocurs  because  incorrect 
customer  account  information  {e.g., 
missing  digits  or  trans(>osed  characters) 
was  entered  into  the  IPO  database  and 
does  not  match  the  customer  account 
information  entered  by  the  reselling 
institution's  agent.'  A  failiire  to  match 
may  also  occur  when  on  the  day  an 
issue  closes  an  institution's  agent 
attempts  to  redehver  IPO  shares  that 
were  not  distributed  to  its  participant 
accoimt  until  late  in  the  processing 

day.« 

Therefore,  DTC  is  proposing  to 
process  resales  by  institutional 
customers  of  shares  in  new  issues  that 
are  being  tracked  through  the  IPO 
tracking  system  without  first 
determining  the  identity  of  syndicate 
members  that  distributed  the  shares 
being  resold.  DTC  intends  for  the 


■Because  shares  in  new  issues  can  be  traded  on 
a  wfau-isaued  basis,  the  IPO  tracking  system  allows 
participanu  to  enter  redeliveries  of  IPO  shares  as 
early  as  three  business  days  prior  to  the  data  the 
issue  doses  and  is  distributeid  through  the 
depositary. 

'  In  order  for  processing  of  the  redelivery  to  be 
efiacted  in  a  timely  manner,  the  institution's  agent 
must  immediately  react  to  the  mismatch  either  by 
reclaiming  the  IPO  shares  to  the  syndicate  momber 
that  distributad  the  shares  to  the  institution  and 
ien»aelii^  that  the  customer  account  information  be 
conadad  or  by  making  adiustments  to  the  IPO 
database  itself. 

■Ordinarily,  sfff"'"f  the  agent  has  sufficient 
potitiAP  in  an  iasua,  the  radalivary  would  be 
•Osclad.  HowwMT.  if  an  iaaoa  is  being  trackMi.  the 
ladelivafy  will  fail  because  account  information 
lalatii^  to  III  lasalling  inititiitinnal  customar  is  not 
yet  raaidant  in  the  IPO  r 
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proposed  rule  change  to  eliminate 
inefficiencies  in  the  IPO  traclung  system 
that  may  unnecessarily  cause 
redeliveries  of  IPO  shares  to  fail.  DTC 
believes  that  even  with  the  proposed 
modification,  a  lead  manager  should  in 
most  cases  be  able  to  determine  the 
identity  of  the  syndicate  member(s) 
whose  institutional  customer  has  resold 
IPO  shares." 

2.  Stock  Loans 

Currently,  when  a  participant  that  has 
received  a  distribution  of  shares  in  an 
issue  that  is  being  traciied  makes  a  stock 
loan  in  that  issue,  the  system  attempts 
to  fulfill  that  delivery  by  first  using 
shares  received  during  the  initial 
distribution.  DTC  then  reports  these 
transactions  to  the  lead  manager.  Under 
the  proposed  rule  change,  DTC  will 
attempt  to  satisfy  the  stock  loan  by  first 
using  the  lending  particifMuit's 
"secondary  market  shares"  (i.e..  shares 
previously  reported  to  the  lead  manager 
as  having  t>een  "flipped"  or  shares 
purchased  by  the  piartidpant  in  the 
secondary  market).  As  a  result,  stock 
loan  transactions  will  not  be  reported  to 
the  lead  manager  to  the  extent  that  they 
are  processed  using  secondary  market 
shares.  The  purpose  of  this  proposal  is 
simply  to  eliminate  luuecessary 
reporting. 

DTC  believes  that  the  propond  rule 
change  is  consistent  with  Section  17A  of 
the  Act '°  and  the  rules  and  regulations 
thereunder  because  it  will  eliminate 
inefficiencies  in  the  system.  In  addition, 
DTC  believes  that  the  availability  of  the 
IPO  tracking  system  reduces  the  costs, 
risks,  and  delays  associated  with  the 
physical  delivery  of  certificates. 

(B)  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

DTC  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
burden  on  competition  not  necessary  or 
appropriate  in  mrtherance  of  the 
purposes  of  the  Act. 

(C)  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
h4embers.  Participants  or  Others 

The  proposed  rule  change  is 
supported  by  the  IPO  Traddng  Industry 
Working  Croup,  an  industry  group 
representing  underwriters  and 
ciutodian  banks  that  meets  monthly 
with  DTC  to  discuss  the  operation  of  the 
IPO  tracking  system. 


m.  Date  of  EffiBctiveiMia  of  the 
Propoeed  Rule  Change  and  Timing  fior 
Commission  Action 

Within  thirty-five  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
ninety  days  of  such  date  if  it  funds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  DTC  consents,  the 
Commission  will: 

(A)  by  order  approve  such  proposed 
rule  change  or 

(B)  institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Conunento 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street.  NW., 
Washington.  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  nde 
change  tliat  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the  . 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552.  %vill  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Section,  450  Fifth  Street,  NW., 
Washington,  DC  20549.  Copies  of  such 
filing  also  will  be  available  for 
inspection  and  copying  at  the  principal 
ofBce  of  DTC.  All  submissions  should 
refer  to  File  No.  SR-DTC-9a-16  and 
should  be  submitted  by  November  12. 
1998. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority." 

Margaral  H.  McFarland, 

Deputy  Secretary. 

(FR  Doc.  9»-28169  Filed  10-20-98:  8:4S  am] 
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■ore  ha*  infocmad  tha  Cominiuion  that  the  IPO 
tracking  lyttam  will  continu*  to  try  to  dalanniiM 
tha  idantity  of  the  tyndicale  oMmbars  whoia 
inatitutional  cuatoroar  ha*  reaold  IPO  tharaa. 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

PIHIIII  No.  34-40640:  File  No.  SR-N8CC- 
96-11] 

S«lf-R«gui«lory  OrBsnizafttons; 
National  SttcurttlM  Ctoartng 
Cofporation;  Notioa  of  nung  of  a 
Propoaad  Rula  Changa  to  Modify 
NSCCa  Rulaa  Raganling  Its  Mutual 
Fund  Sarvlcaa  Tranafar  Sarvica 

October  14, 1998. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act")  *  notice  is  hereby  given  that  on 
July  30, 1998,  the  National  Securities 
Clearing  Corporation  ("NSCC")  filed 
with  the  Securities  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  change  (File  No.  SR- 
NSCC-98-11)  as  described  in  Items  I,  U. 
and  in  below,  which  items  have  been 
prepared  primarily  by  NSCC.  The 
Conunission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Oi^ganization's 
Statenent  of  the  Terns  of  Snbatance  of 
the  Propoeed  Rule  Chan^ 

The  proposed  rule  change  %vill  modify 
NSOC's  procedures  regarding  its  Mutual 
Fund  Services  transfer  service. 

n.  Self-Regnlatory  Oisanixatioa's 
Statameiit  of  the  Purpose  of,  and 
Statutory  Basis  for,  um  Propoeed  Rule 
'Change 

In  its  filing  with  the  Commission. 
NSCC  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  NSCC  has  prepared 
simunaries.  set  forth  in  sections  (A).(B). 
and  (C)  below,  of  the  most  significant 
aspects  of  such  statements. ' 

(A)  Self-Regulatory  Organization 's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

The  proposed  rule  change  will  modify 
NSCC's  rules  regarding  its  Mutual  Fund 
Services  transfer  service.  The  Mutual 
Fund  Services  transfer  service  enables 
fund  members  and  mutual  fund 
processors  to  transfer  between  each 
other  the  value  of  Fund/Serv  eligible 
mutual  fund  shares  or  UTT  units  on  an 
automated  basis. 

The  proposed  rule  change  will  enable 
NSCC  to  implement  a  request  by  a  users 


>17CFR200.30-3(aX12). 


MSU.S.C78a(b)(l). 

'The  Cofnmiaaioa  ha*  modifiad  tha  text  of  the 
•ummaria*  aukxnittad  by  NSCC 
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advisory  group  to  modify  Section  21(c) 
of  NSCC's  Rule  S2A  so  that  the  time 
frame  between  a  delivering  fund 
member's  acknowledgment  and 
confirmation  is  shortened  thereby 
permitting  ore  expeditious  transfers. 
Currently,  a  delivering  fimd  member 
that  has  acknowledged  a  transfer  request 
must  confirm  the  value  of  the  Fimd/ 
SERV  eligible  mutual  fund  share^r 
Urr  units  to  be  transferred  by 
submitting  a  confirmation  to  NSCC  no 
earlier  than  two  days  and  no  later  than 
sixty  business  days  after  the  submission 
of  an  acknowledgment.  The  proposed 
rule  change  will  permit  the  delivering 
fund  member  to  submit  a  confirmation 
no  earlier  than  one  day  and,  as  is  the 
case  today,  no  later  than  sixty  business 
days  after  the  submission  of  an 
acknowledgment  The  users  advisory 
group  has  informed  NSCC  that  a  one 
day  time  frame  is  sufficient  for  the 
submission  of  a  confirmation.  NSCC 
will  notify  members  by  Important 
Notice  of  the  specific  implementation 
date,  which  is  expected  to  be  in 
December  1998. 

NSCC  believes  that  the  proposed  rule 
change  is  ccmsistent  with  the 
requirements  of  the  Act  and  the  rules 
and  regulations  thereunder  since  it  will 
facilitate  the  prompt  and  accurate 
clearance  and  settlement  of  securities 
transactions  and,  in  general,  will  protect 
investore  and  the  public  interest. 

(B)  Self-Regulatory  Organization's 
Statement  of  Burden  on  Competition 

NSCC  does  not  believe  that  the 
proposed  rule  change  will  have  an 
impact  on  or  impose  a  burden  on 
competition. 

(C)  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
hdembers.  Participants,  or  Others 

No  written  comments  relating  to  the 
proposed  nde  change  have  been 
solicited  or  received.  NSCC  will  notify 
the  Commission  of  any  written 
comments  received  by  NSCC. 

m.  Date  of  EffiBctiveneas  of  the 
Proposed  Ruk  Change  and  Timing  for 
Cmnmlasion  Acting 

Within  thirty-five  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  within  such  longer  period  (i)  as 
the  Commission  may  designate  up  to 
ninety  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  findings  or 
(ii)  as  to  which  the  NSCC  consents,  the 
Commission  will: 

(A)  by  order  approve  such  proposed 
rule  change  or 


(B)  institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

rv.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
argimients  concerning  the  foregoing 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary.  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washi^on,  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  %vritten  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552.  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  450  Fifth  Street.  NW., 
Washington,  EXZ  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  NSCC.  AU  submissions  should 
refer  to  the  file  number  SR-NSCC-98- 
11  and  should  be  submitted  by 
November  12. 1998. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.  ^ 

Margaret  H.  McFarland. 
Deputy  Secretary. 

[FR  Doc  98-28194  Filed  10-20-98:  8:45  ami 
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[fWaaaa  No.  34-40699;  FIte  No.  SR-NYSE- 
96-41] 

Self-Ragulatory  Organizationa:  Notiea 
of  HIIng  and  Immadlala  Effectivanaaa 
of  Propoaad  Rula  Changa  by  tha  Naw 
Yoffc  Stock  Exchanga,  Inc.  to  Amend 
Rula  46  to  Incraaaa  tha  Number  of 
Floor  Governors 

October  9, 1998. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act") »  notice  is  hereby  given  that  on 
September  30. 1998,  the  New  Yorii 
Stock  Exchange.  Inc.  ("NYSE"  or 
"Exchange")  filed  with  the  Securities 
and  Exchange  Commission 
("Commission")  the  proposed  rule 


*  17  CFR  200.3O-3(aMl2). 
MS  U.S.C  78s(bNl). 


change  as  described  in  Items  I,  n  and  m 
below,  which  Items  have  been  prepared 
by  the  Exchange.  The  Commission  is 
publishing  this  notice  to  soUcit 
comments  on  the  proposed  rule  change 
from  interested  persons. 

L  Self-Regulatory  Oi-ganizatioiis's 
SUteraeat  of  the  Terms  of  Sufaatance  of 
the  Proposed  Rule  Change 

The  proposed  rule  change  consists  of 
amendments  to  Rule  46  to  increase  the 
number  of  Floor  Governors.  The  text  of 
the  proposed  nde  change  is  available  at 
the  Office  of  the  Secretary,  NYSE  and  is 
available  at  the  Commission 

n.  Self-Regulatory  Oi;ganizatioB's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for.  the  Propoeed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
NYSE  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  diange.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  The  NYSE  has 
prepared  summaries,  set  forth  in  Section 
A,  B,  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

The  increase  in  trading  volume  and 
number  of  listed  securities  in  recent 
years  has  resulted  in  higher  demand  for 
the  services  of  Floor  govemras  who  are 
resptnsible  for  overseeing  imusual 
market  situations  on  the  trading  Floor. 
Therefore,  to  maintain  sufficient  levels 
of  FloOT  Governor  supervision  and 
timely  response,  the  Exchange  proposes 
to  amend  Rule  46  to  increase  the 
number  of  Floor  Govemore  from  16  to 
20.  The  last  increase  in  Floor  Governors 
occurred  in  1980  when  the  number  was 
increased  from  14  to  16.  The  Exchange 
believes  the  proposed  rule  change  will 
permit  its  Floor  Governors  to  perform 
more  effectively  those  duties  prescribed 
in  the  rules  relating  to  supervisions  and  - 
regulation  of  Floor  matters. 

In  addition  to  the  increase  in  the 
number  of  Floor  Governors,  the 
Exchange  proposes  to  correct  a 
typographical  error  in  Rule  46.  The  last 
sentence  in  the  first  paragraph  of  Rule 
46  should  read,  in  relevant  part,  "who 
shall  be  empowered  to  perform  any 
duty,  make  any  decision  or  take(n]  any 
action  assigned  to  or  required  of  a  Floor 
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Director.  .  .  ."  (Brackets  indicate 
deletions.) ' 

2.  Statutory  Basis 

The  proposed  rule  change  relates  to 
Section  6(b)(1)  of  the  Act »  in  that  it  will 
permit  the  Exchange,  through  its  Floor 
Governors,  to  perform  more  effectively 
those  duties  prescribed  in  the  rules 
relating  to  supervision  and  regulation  of 
Floor  matters. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 

C.  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

The  Exchange  has  neither  solicited 
nor  received  written  comments  on  the 
proposed  rule  change. 

m.  Date  of  ECbctivenMs  of  the 
Propoaed  Rula  Change  and  Timing  for 
CommiHion  Action 

This  proposed  rule  change  is 
concerned  solely  with  the 
administration  of  the  Exchange  and,  as 
such,  may  take  upon  filing  with  the 
Commission  pursuant  to  Section 
19(b)(3)(A)(iii)«  of  the  Act  and  Rule 
19b-4(e)(3)  under  the  Act. »  This 
designation  is  based  on  the  fact  that  the 
rule  change  relates  solely  to  the  increase 
in  the  number  of  Floor  Governors 
performing  duties  prescribed  in  the 
rules  concerning  supervision  and 
regulation  of  Floor  matters.  At  any  time 
within  60  days  of  the  filing  of  such 
proposed  rule  change,  the  Commission 
may  summarily  abrogate  such  rule 
change  if  it  appears  to  the  Commission 
that  such  action  is  necessary  or 
appropriate  in  the  public  interest,  for 
the  protection  of  investors  or  otherwise 
in  furtherance  of  the  purposes  of  the 
Act. 

IV.  SolkitatkHi  orCommenta 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act.* 


'TalaplMMM  «!)  batwMn  Donald  SiaoMr. 
Diractor.  NYSE  MarkM  SurvallUnca.  and  Joaaph  P. 
Cocooran.  DivUion  of  Market  Ragulatioa. 


'  15  use  7SltbXl). 

•l5U.S.C.78a(bM3HA)(ili). 

»17CFR240.19b-4(aK3). 

*In  ravtawing  thii  propoMl.  tba  Cominiuion  hat 
conaidarad  its  potential  impact  on  efficiency, 
competition  and  capiul  formation.  IS  U.S.C  78c(f1. 


Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street  NW. 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  atxordance  with  the 
provisions  of  5  U.S.C.  552.  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NYSE.  All 
submissions  should  refer  to  File  No. 
SR-NYSE-9a-31  and  should  be 
submitted  by  November  12, 1998. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.' 

Marsarat  H.  McFariand. 

Deputy  Secretary. 

|FR  Doc.  99-28195  Filed  10-2&-98;  8:45  am) 
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SECURITIES  AND  EXCHANGE 
COMMSSKM 

[rWiMi  Mo.  34-40661;  Fie  Wo.  8R-PCX- 
96-36] 

S«lf-R«gulatory  Organizatiofis:  Onlar 
Qranling  Approval  to  PropoMd  Rill* 
Chang*  by  th*  Pacific  Exchanga,  Inc., 
nalaUng  <o  tha  OpMMarfc  Syafm— 
SpadaNata  BWa  and  Offara 

October  14, 1998. 
I.  Introductioa 

On  July  2. 1998.  the  Pacific  Exchange. 
Inc.  ("PCX"  or  the  "Exchange") 
submitted  to  the  Securities  and 
Exchange  Commission  ("SEC"  or 
"Commission"),  pursuant  to  Section 
19(b)(1)  of  the  Securities  Exchange  Act 
of  1934  ("Act")  1  and  Rule  l9b-4 
thereunder,'  a  proposed  rule  change 
that  would  require  Specialists  to  ensiue 
that  their  best  bids  and  offers  will  be 
represented  in  the  OptiMark  System. 

On  August  27. 1998.  the  proposed 
rule  chaue  was  published  for  comment 
in  the  Federal  Ragister.>  The 


Commission  received  one  comment 
letter  on  the  proposal.* 

This  order  approves  the  proposed  rule 
change. 

n.  Description  of  the  Proposal 

The  Exchange  proposes  to  adopt  new 
Rule  15.3(b)  to  require  PCX  Specialists 
to  use  the  PCX  Application  of  the 
OptiMark  System  ("PCX  Application") 
with  respect  to  the  bids  and  offers  that 
they  publish.  The  purpose  of  the  rule  is 
to  facilitate  best  execution  of  customer 
orders  by  requiring  PCX  Specialists  to 
include  best  bids  and  offers  in  the 
OptiMark  System  as  Profiles. 
Specifically,  proposed  Rule  15.3(b) 
provides  that  PCX  Specialists  must 
ensure  that  at  all  relevant  times  during 
regular  trading  hours,  their  best  bids 
and  offers  (whether  reflecting  limit 
orders  or  the  Specialist's  own  interest) 
will  be  included  in  the  OptiMark 
System.  Once  included,  such  trading 
interest  is  expected  to  interact  with 
other  trading  interest,  resulting  in 
improved  execution  opportunities  on 
the  PCX.  The  Exchange  believes  that  the 
rule  chanse  will  facilitate  interaction 
between  the  PCX  Application  and 
existing  trading  interest  on  the  PCX 
floors,  thereby  promoting  more  efficient 
and  efiective  market  operations. 

The  Exchange  is  also  proposing  to 
modify  PCX  Rule  15.2  by  adding  the 
following  provision:  "The  Exchange 
will  assure  that  each  Specialist  is 
provided  with  appropriate  access  to  the 
PCX  Application  for  the  purpose  of 
submitting  Profiles  from  the  Specialist's 
Post." 

m.  Diacnaaion 

Alter  careful  review,  the  Commission 
beUeves  that  the  proposed  rule  change 
is  consistent  with  the  Act  and  the  rules 
and  regulations  thereunder  applicable  to 
a  national  securities  exchange.  In 
partictilar,  the  Commission  believes  that 
the  proposed  rule  change  is  ctmsistent 
with  Section  llA(a)(l)(C)(m)  and  (iv)  of 
the  Act.  Congress  found  in  those 
provisions  that  it  is  in  the  public 
interest  and  appropriate  for  the 
protection  of  investors  and  the 
maintenance  of  fair  and  orderly  markets 
to  assure  that  availability  to  brokers, 
dealers,  and  investors  of  information 
with  respect  to  quotations  for  and 
transactions  in  securities,  and  to  assure 


'  17  CFR  200.3O-3(a)(12). 
M5U.S.C78a(b)(l). 
M7U.S.Cl9t>-«. 
>  Securitiaa  Exdui^e  Act  Rele 
(Auguat  20.  less).  63  FR  4S892. 


iNo.  4034S 


*  Latter  from  )amee  E.  Buck.  Senior  Vice  President 
and  Secretary,  HYSE,  to  Jonathan  G.  Katz,  dated 
September  16. 19M.  In  the  comment  letter,  the 
NYSE  took  no  poeition  on  whether  the  Commission 
should  approve  PCX's  proposal.  NYSE  noted, 
however,  that  the  filing  doea  Dot  address  the 
NYSE's  concerns  regarding  propoeed  amendments 
to  the  plan  governing  the  Intermarket  Trading 
System  to  accommodate  the  OptiMark  System  and 
the  PCX  Application. 


the  practicability  of  brokers  executing 
investors'  orders  in  the  best  market.^ 
The  proposed  rule  change  will  assure 
the  availability  of  inftmnation  with 
respect  to  quotations  because  it  requires 
specialists  to  enter  best  bids  and  offers 
(whether  their  own  or  those  of 
customers)  into  the  OptiMark  System  at 
all  relevant  times  during  regular  trading 
hours.  Similarly,  because  customer  limit 
orders  as  well  as  the  Specialist's  own 
bids  and  offers  must  be  entered  into  the 
OptiMark  System,  there  will  be  an 
opportunity  for  price  improvement  for 
quotations  in  the  OptiMark  System. 

In  addition,  the  Commission  believes 
the  proposal  is  consistent  with  the 
Section  6(b)(5)  •  requirements  that  the 
rules  of  an  exchange  not  be  designed  to 
discrimination  against  broker-dealers 
issuers  and  others  using  the  Exchange 
because  each  PCX  Specialist  must  be 
provided  with  appropriate  access  to  the 
PCX  Application  at  the  Specialist's 
Post.' 

In  approving  the  proposal,  the 
Commission  is  not  suggesting  that  PCX 
Specialists'  use  of  the  OptiMark  System 
satisfies  those  specialists'  best  execution 
obligations.  By  enhancing  the 
investment  choices  available  to 
investors  over  a  broad  range  of  trading 
scenarios,  however,  the  proposal  should 
help  to  ensure  that  investors  that  trade 
through  PCX  have  a  enhanced 
opportunity  to  obtain  better  prices  for 
their  securities  transactions. 

ft  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act."  that  the 
proposed  rtile  change  (PCX-98-36)  is 
approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  purauant  to  delegated 
authority." 

Maigarel  H.  McFariand, 
Deputy  Secretary. 

|FR  Doc.  98-28196  Filed  10-20-98;  8:45  am] 
lajjNQ  cooc  aoie-oi-ai 


» 15  U.S.C  78k-l(a)ll)(C)  (iii)  and  (iv). 

•15U.S.C78ffbX5). 

'  In  approving  these  rules,  the  Commission  has 
considered  the  propoeed  rule's  impect  on 
efficiency,  competition,  and  capital  formation.  15 
U.S.C  78c(n. 

si5U.S.C78a(bM2). 

•  17  CFR  2IX>.30-3(aMl2). 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[nilmi  No.  34-40646;  FHo  No.  8R-PCX- 
96-601 

Salf-Ragulatory  Organixattona;  Notica 
of  HIIng  and  Ordar  Granflng 
Accalaralad  Approval  of  Propoaad 
Rula  Changa  by  tha  Pacific  Exchanga, 
mc.  to  Maka  tha  LMM  Book  Pilot 
Program  Permanent 

October  14, 1998. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act").*  and  Rule  19b-4  thereunder,* 
notice  is  hereby  given  that  on 
September  30. 1998.  the  Pacific 
Exchange.  Inc.  ("PCX"  or  "Exchange") 
filed  with  the  Sectirities  and  Exchuige 
Commission  ("Commission"  or  "SEC") 
the  proposed  rule  change  as  described 
in  Items  I  and  II  below,  which  Items 
have  been  prepared  by  PCX.  The 
Commission  is  publidiing  this  notice 
and  order  to  solicit  comments  on  the 
proposed  rule  change  from  interested 
persons  and  to  grant  accelerated 
approval  to  the  proposal. 

I.  Self-Rcgulatwy  Organiz^ioB's 
SUtement  of  tlie  Terms  of  SobstaDce  of 
the  Propoeed  Role  Change 

PCX  is  propo»ng  to  modify  PCX  Rule 
6.82  to  make  the  LMM  Book  Pilot 
Program  permanent.  Proposed  new 
language  is  in  italics;  proposed 
deletions  are  in  (brackets). 

Text  of  the  Proposed  Rule  Change 

Lead  Market  Makers 

15181 

Rule  6.82(aHh),  No  Change. 

Commentary: 

.01.— .02..  No  Change. 

(.03.  Tbe  provisions  of  Rule  6.82(h) 
are  subject  to  a  pilot  program,  which  is 
set  to  expire  on  October  12, 1998.) 

.03.  [.04.1.  No  Change. 

n.  Self-Regulatory  Organizatioii's 
Statement  of  the  Pnipoee  of,  aad 
Statutory  Basis  for,  Hw  Piupoeed  Rule 
Change 

.  In  it  filing  with  the  Commission.  PCX 
included  statements  concerning  the 
purpose  of  and  basis  for  the  proposed 
rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  ni  below.  PCX  has  prepared 
summaries,  set  forth  in  Sections  A.  B. 
and  C  below,  of  the  most  significant 
aspects  of  such  statements. 


A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Chartge 

1. Purpose 

Background.  The  Commission 
approved  the  Lead  Market  Maker 
("LMM")  Book  Pilot  Program  on 
October  11, 1996.'  Under  the  program, 
a  limited  number  of  LMMs  are  able  to 
assimie  operational  resp<Huibility  for 
the  options  limit  order  book  ("Book")  in 
certain  options  issues.*  The  approved 
LMMs  manage  the  Book  function,  take 
responsibility  for  trading  disputes  and 
errors,  set  rates  for  Book  execution,  and 
pay  the  Exchange  a  fee  for  systems  and 
services.  The  program  allows  LMMs  to 
have  greater  control  over  their 
operations  by  allowing  them  to  set  their 
own  rates  for  execution  services 
provided  to  customers. 

In  April  1997,  the  Commission 
approved  an  Exchange  proposal  to 
expand  the  scope  of  the  pilot  program 
to  allow  up  to  nine  LMMs  to  participate 
and  up  to  150  symbols  to  be  used.^  In 
September  1997.  the  Commission 
approved  PCX's  request  to  extend  the 
pilot  program  for  one  year.*  In  addition, 
the  Cranmission  approved  indusitm  of 
non-multiply-listed  options  issues  in 
the  program  in  February  1998; 
elimination  of  the  cap  on  the  number  of 
symbols  that  may  be  used  under  the 
program  in  May  1998;  and  elimination 
of  the  cap  of  the  number  of  LMMs  that 
may  participate  in  the  program  in 
August  1998.'  The  program  cunenUy 
has  10  LMM  participants  that  are 
collectively  trading  155  options  issues 
(and  194'option  symbols)  as  part  of  the 
pilot  program. 

Proposal.  PCX  is  proposing  to  make 
the  LMM  Book  Pilot  Program 
permanent.  The  Exchange  believes  the 
program  is  operating  successfully  and 
without  any  problems,  and  on  that 
basis,  the  Exchange  believes  that  making 
the  LMM  Book  Pilot  Program  permanent 
is  warranted.  The  Exchange  sulHnitted  a 
report  on  September  28. 1998.  as 
requested  by  the  Commission  in 
Exchange  Act  Release  No.  37810.  which 
related  to  the  one  year  extensicm  of  the 
pilot  program  approved  in  September  , 


« 15  U.S.C  78s0)){l). 
»l7CFR240.19b-« 


>  See  Exchange  Act  Releese  No.  37S10  (October 
11, 1096).  61  FR  54461  (October  IS.  1986). 

*U. 

>See  Exchange  Act  Release  No.  38462  (April  1. 
1997).  62  FR  16686  (April  8. 1997). 

•  See  Exchange  Act  Releese  No.  39106  (September 
22, 1997).  62  FR  51172  (September  30. 1997). 

'  See  Exchange  Act  Release  No*.  39667  (February 
13, 1998),  63  FR  9895  (February  26. 199B):  40020 
(May  21.  1998).  63  FR  29286  (May  28,  1996);  and 
40328  (August  17. 1998),  63  FR  45276  (August  25, 

tarn).    ^ 
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1997.*  The  report  indicated  that  the 
Exchange  had  received  no  formal 
complaints  on  the  operation  of  the  pilot 
since  the  previous  report.  Moreover,  the 
Exchange  found  no  significant  impact 
from  the  pilot  on  bid/ask  spreads, 
depth,  and  continuity  in  the  Exchange's 
options  markets. 

2.  Statutory  Basis 

The  Exchange  believes  the  proposed 
rule  change  is  consistent  with  Section 
6(b)  *  of  the  Act,  in  general,  and  furthers 
the  objectives  of  Section  6(b)(5)  of  the 
Act,  *o  in  particular,  because  it  is 
designed  to  perfect  the  mechanism  of  a 
free  and  open  market,  to  promote  just 
and  equitable  principles  of  trade,  to 
facilitate  transactions  in  securities,  and 
in  general,  to  protect  investors  and  the 
public  interest. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants,  or  Others 

Written  comments  on  the  proposed 
rule  change  were  neither  solicited  nor 
received. 

m.  SoliciUtioa  ofCaninMnts 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
argiunents  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  me  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Seouities  and  Exchange 
Commission.  450  Fifth  Street,  NW, 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  %vritten 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  mthheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552.  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  also  will  be 
available  for  inspection  and  copying  at 
the  principal  office  of  PCX.  All 
submissions  should  refer  to  File  No. 


SR-PCX-98-50  and  should  be 
submitted  by  November  12, 1998. 

IV.  Cammiaeion's  Findings  and  Order 
GrantiBg  Accelerated  Approval  of 
Propoaad  Rule  Change 

The  Commission  finds  that  PCX's 
proposal  to  make  the  LMM  Book  Pilot 
Program  permanent  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  securities 
exchange.  Specifically,  the 
Commissions  finds  that  the  proposal  is 
consistent  with  Section  6(b)(S)  'i  of  the 
Act. 

Section  6(b)(5)  requires  that  the  rules 
of  an  exchange  be  designed  to  prevent 
fraudulent  and  manipulative  acts  and 
practices,  to  promote  just  and  equitable 
principles  of  trade,  to  protect  investors 
and  the  public  interest  and  not  be 
designed  to  permit  unfair 
discrimination  between  customers, 
issuers,  brokers  or  dealers.  The 
Commission  believes  that  the  proposal 
is  consistent  with  these  provisions  of 
the  Act  because  it  is  designed  to  give 
LMMs  greater  control  over  their 
operations  on  the  Exchange  floor  while 
maintaining  sufficient  safeguards  to 
permit  proper  Exchange  oversight  of  the 
LMMs  managing  the  £x>k  function.*' 
The  Commission  notes  that  the  LLM 
Book  Pilot  Program  has  been  in 
operation  two  years  without  significant 
problems  and  may  have  resulted  in  cost 
savings  to  customers  in  Book  execution 
charges  while  improving  the  Exchange's 
competitiveness. 

The  Commission  finds  good  cause  for 
approving  the  prop>o8ed  rule  change 
prior  to  the  thirtieth  day  after  the  date 
of  publication.  The  Commission  notes 
when  the  LMM  Book  Pilot  Program  was 
initially  proposed,  notice  was  published 
in  the  Federal  Register  for  the  full  21- 
day  comment  period  without  any 
comments  being  received  by  the 
Commission.*'  Moreover,  amendments 
to  the  LMM  Book  Pilot  Program  did  not 
generate  public  comment.  *<  Finally,  the 
Commission  believes  it  is  important  to 
ensure  that  the  proposal  runs  without 
interruption.  As  a  result,  it  is  approved 
permanently. 

ft  is  therefore  ordered,  pursuant  to 
Section  19(b)(2) "  of  the  Act  that  the 
proposed  rule  change  (SR-PCX-98-50) 
is  hereby  approved  on  an  accelerated 
basis. 


•Smd.  3  above. 

•15U.S.C78f. 

••15U.S.C78fn>M5). 


"  15  U.S.C  78in>)(5). 

"  See  n.  3  abova  (order  approving  pilot  and 
noting  that,  among  other  safeguards,  the  Exchange's 
Option*  Allocation  Conunitlee  will  evaluate  LMMs 
at  least  semiannually.) 

■  *  See.  n.  3  above. 

"  15  U.S.C.  788(b)(2). 


For  the  Conunittion,  by  the  Division  of 
Market  Ragulation.  pursuant  to  delegated 
authority.*" 

Marsan*  H.  McFariand. 

Deputy  Secretary. 

(FR  D(XL  98-28197  Filed  10-20-98:  8:45  am) 
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[Ralaaae  Na  34-40667;  FHa  No.  8R-Pt)ta- 
97-66] 

S«lf-R«giflatory  Organiartions; 

PhHadalphto  Slock  Excfiwig*.  Inc.: 
Order  Approving  PropoMd  Rule 
Chang*  and  Notio*  of  nHng  and  (Mor 
Qrantlng  Accalaralid  Approval  of 
Amondmant  Noa.  1  and  2  to  Propoaad 
Rula  Ctianga  by  ttta  PMIadalphIa  Stock 
Exchanga,  Inc.  EatabNahlng  an 
Enhanced  Parity  Spilt  Pilot  ProgrMn 
f or  SpadaNata  In  Foraign  Currancy 
Opilona  Effactlva  Undi  October  1, 1999 

October  15. 1998. 

L  Introductkm 

On  December  1, 1997,  the 
Philadelphia  Stock  Exchange.  Inc. 
("Exchange"  or  "Phlx")  submitted  to  the 
Securities  and  Exchange  Commission 
("Commission"),  pureuant  to  Section 
19(b)(1)  of  the  Securities  Exchange  Act 
of  1934  ("Act").»  and  Rule  19b-4 
thereunder ,2  a  proposed  rule  change  to 
establish  an  enhanced  parity  split  pilot    * 
program  for  Exchange  specialists  trading 
foreign  currently  options.  The  proposed 
rule  change  was  published  for  comment 
in  the  Federal  Register  on  January  23, 
1998.3  The  Commission  did  not  receive 
any  comment  lettere  with  respect  to  the 
proposal.  The  Exchange  submitted 
Amendment  No.  1  to  the  proposal  on 
June  17. 1998.*  and  Amendment  No.  2 
on  October  2, 1998.^  This  order 


••17  CFR  200:3O-3(aNl2). 

*  15  U.S.C  78a(b)(l). 
*17CFR240.19b-4. 

*  Securities  Exchange  Act  Release  No.  39552  (Jan. 
15. 1998).  63  FR  3611  (Jan.  23. 1998). 

*  Amendment  No.  1  modifies  the  application  of 
the  enhanced  parity  split  in  situations  where  a 
customer  order  for  100  or  more  FCO  contracts  is  on 
parity.  The  revision  requires  that  for  customer  bida/ 
offers  of  100  FCO  contracts  or  more,  no  such 
customer  order  on  parity  shall  receive  a  smaller 
participation  than  any  other  crowd  participant, 
including  the  specialist.  Amendment  No.  1  also 
revises  the  text  of  the  proposed  rule  to  clarify  that 
customer  orders  for  leas  than  100  FCO  contracts 
have  lime  priority.  See  Letter  to  Michael  Loftus. 
Attorney,  Division  of  Market  Regulation. 
Commission,  from  Nandita  Yagnik.  Counsel, 
Exchange,  dated  June  16, 1998. 

'  Amendment  No.  2  extend*  the  expiration  date 
of  the  pilot  program  to  October  1,  1999.  See  Letter 
to  Michael  Loftus,  Attorney,  Division  of  Market 
Regulation,  Commission,  from  Nandita  Yagnik. 
Counsel,  Exchange,  dated  September  30, 1998. 
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approves  the  Exchange's  proposed  rule 
change  and  accelerates  approval  of 
Amendment  Nos.  1  and  2. 

n.  Description  of  the  Proposal 

The  proposed  rule  change  would 
revise  Exchange  Rule  1014(h)  to 
establish  an  eidianced  parity  split  pilot 
program  ("Pilot  Program")  for  the 
Exdbange's  foreign  currency  option 
("FCO")  specialists.  The  Exchange  seeks 
to  implement  an  enhanced  parity  split 
procedure  similar  to  the  one  currently 
applied  to  transactions  in  equity  and 
index  options  at  the  Exchange.*  Under 
the  Pilot  Program,  however,  the 
application  of  the  proposed  FCO 
enhanced  parity  split  would  be  more 
widespread,  and  the  enhanced  parity 
split  would  be  available  to  all  FtX) 
specialists  assigned  to  FCO  products.^ 
TTie  Pilot  Program  would  remain  in 
effect  until  October  1,  1999. 

"The  proposed  enhanced  parity  split 
woiUd  apply  to  the  first  500  contracts  in 
a  FCO  transaction  when  the  specialist  is 
on  parity  with  one  or  more  trading 
crowd  participants.  When  the  enhanced 
parity  split  is  applied,  the  FCO 
specialist  will  be  coudted  as  two  crowd 
piarticipants  when  determining  the 
allocation  of  the  FCO  contracts  among 
the  trading  crowd  participants  on  parity, 
except  in  the  following  circumstances: 
(i)  When  there  is  one  other  trading 
crowd  participant  cm  parity,  the  FCO 


•The  enhanced  perity  split  for  equity  and  index 
option  specialists  works  as  follows:  when  an  equity 
or  index  option  specialist  is  on  parity  with  one 
controlled  account  (any  account  controlled  by  or 
under  common  control  with  a  member  broker- 
dealer)  and  the  order  is  Cor  more  than  5  contracts, 
the  ^Mcialut  will  receive  60%  of  the  contracU  and 
the  controlled  account  will  receive  40%.  When  the 
specialist  is  on  parity  with  two  controlled  accounts 
and  the  order  is  for  more  than  5  contracts,  the 
specialist  will  receive  40%  of  the  contracts  and 
each  controlled  account  will  receive  30%.  When 
the  specialist  is  on  parity  with  three  or  mora 
controlled  accounts  and  the  order  is  for  more  than 
5  contracts,  the  specialist  will  be  counted  as  2 
crowd  perticipanu  when  allocating  the  contracts.  In 
any  of  these  situations,  if  a  customer  is  on  parity, 
he  will  not  be  disadvantaged  by  receiving  a  lesser 
allotment  than  any  other  crowd  participant, 
including  the  specialist 

In  December,  1997.  the  Exchange  amended  iu 
enhanced  parity  split  pilot  program  for  equity  and 
index  option  specialisU  to  expand  iu  application. 
As  a  result  of  the  revisions,  all  index  optioiu  and 
all  newly  listed  equity  options  receive  the  enhanced 
parity  split.  However,  only  50%  of  those  equity 
options  not  considered  "newly  listed"  are  eligible 
to  receive  the  enhanced  parity  split.  In  addition, 
specialists  are  now  permitted  to  revise  the  list  of 
eligible  equity  options  on  a  quarterly  basis,  rather 
than  an  annual  basis.  See  Securities  Exchange  Act 
Release  No.  39401  (Dec  4. 1997).  62  FR  65300  (Dec 
11. 1997). 

'  It  should  be  noted  that  because  FCOs  on  the 
Italian  Lira  and  the  Spanish  PeseU  are  traded  as 
customized  options,  there  are  not  specialists 
assigned  to  those  products.  For  simplicity  and 
clarity,  all  further  references  to  POOs  shall  not 
include  these  two  products. 


specialist  will  receive  60%  of  the  FCO 
contracts  making  up  the  order;  or  (ii) 
when  there  are  two  other  trading  crowd 
participants  on  parity,  the  FCO 
specialist  will  receive  40%  of  the  FCO 
contracts  making  up  the  order. 

Because  a  customer  bid/offer  for  less 
than  100  FCO  contracts  currently  is 
deemed  to  have  time  priority  over  all 
other  bids/offers,  such  a  customer  order 
will  not  be  subject  to  the  enhanced 
parity  split.*  This  provision  will  help 
ensure  that  small  customer  ordere  are 
not  disadvantaged  by  the  application  of 
the  enhanced  parity  split.  In  addition, 
any  customer  order  that  is  on  parity, 
and  is  for  100  or  more  FCO  contracts, 
will' not  receive  a  smaller  participation 
than  any  other  crowd  participant, 
including  the  specialist.  This  measure 
ensures  diet  larger  customer  orders  (i.e., 
100  or  more  FCO  contracts)  will  not  be 
negatively  impacted  by  the  proposed 
enhanced  parity  split.  Finally,  if  a  FOO 
transaction  involves  more  than  500 
contracts,  these  contracts  exceeding  the 
500  contract  threshold  will  be  allocated 
on  a  pro  rata  basis  among  the  crowd 
participants  on  parity. 

Hie  Commission  notes  that  the 
application  of  the  enhanced  parity  split 
for  FCO  specialists  will  be  mandatory. 
Therefore,  with  respect  to  any  FOO 
transaction  that  implicates  the  enhanced 
parity  split,  the  FOO  specialist  will  be 
required  to  accept  the  preferential 
allocation  and  may  not  decline  the 
enhancement.* 

in.  Diacueaion 

For  the  reasons  discussed  below,  the 
Commission  finds  that  the  proposed 
rule  change  is  consistent  with  the  Act 
and  the  rudes  and  regulations  under  the 
Act  applicable  to  a  national  securities 
exchange.  In  particular,  the  Commission 
believes  the  proposed  rule  change  is 
consistent  with  the  Section  6(b)(5)  i° 
requirements  that  the  rules  of  an 
exchange  be  designed  to  promote  just 
and  equitable  principles  of  trade, 
prevent  fraudulent  and  manipulative 
acts  and  practices,  and  protect  investors 
and  the  public  interest.^*  The 


Commission  also  finds  that  the  proposal 
may  serve  to  remove  impediments  to 
and  perfect  the  mechanism  of  a  free  and 
open  market  by  encouraging  the 
Exchange's  FCO  specialists  to  maintain 
tight  markets  in  order  to  attract  order 
flow  to  the  Exchange. 

The  Exchange  previously  provided  an 
enhanced  parity  split  to  the  specialist 
dealing  in  dollar  denominated  delivery 
German  Mark  ("3D  German  Mark") 
options.* 2  The  enhanced  parity  split 
gave  the  specialist  50%  of  the  first  500 
contracts  of  any  parity  trade  in  3D 
German  Mark  options,  except  for 
customer  orders  involving  less  than  100 
contracts;  The  Exchange  eliminated  the 
enhanced  parity  split  in  September. 
1997.  because  the  spedaUst  in  3D 
German  Mark  options  found  the 
enhancement  to  be  of  little  benefit.'*  At 
the  time  the  enhanced  parity  split  was 
eliminated,  the  Exchange  ioiormed  the 
Commission  that  ti  would  continue  to 
study  the  potential  use  of  an  enhanced 
parity  spUt  for  all  FCO  specialists  on  a 
broader  basis.  This  proposed  rule 
change  represents  the  Exchange's  plan 
for  the  expanded  use  of  the  enhanced 
parity  split  in  FOOs. 

llie  purpose  of  the  enhanced  parity 
split  is  to  encourage  FOO  specialist  to 
make  deep  and  liquid  mariiets  in  order 
to  attract  order  flow  to  the  Exchange. 
The  Commission  has  previously  noted 
that  specialists  have  responsibilities  that 
other  crowd  participants  do  not  share, 
such  as  the  staff  costs  associated  with 
continually  updating  and  disseminating 
quotes.  1*  As  a  result,  the  Commission 
believes  it  is  reasonable  for  the 
Exchange  to  grant  certain  advantages  to 
specialists,  such  as  the  enhanced  parity 
split,  to  attract  and  retain  well 
capitalized  specialists  at  the  Exdiange. 
As  long  as  these  advantages  do  not 
unreasonably  restrain  competition  and 
do  not  harm  investors,  the  Commission 
beUeves  that  the  granting  of  such 
benefits  to  specialists,  in  general,  is 
within  the  business  judgment  ot  the 
Exchange.  Therefore,  even  though  the 


•  Exchange  Rule  1014(h).  "Options  on  Foreign 
Currencies."  Subsection  (i).  sUtes  that  "all  bids/ 
offers  of  customer  accounts  for  under  100  contracts 
have  time  priority  over  all  other  bids/offers"  on  the 
f^CO  floor.  In  that  insUnce.  the  FCO  specialist 
cannot  be  on  parity  vrith  such  customer  so  the 
enhanced  parity  split  will  not  apply. 

*  Telephone  conversation  between  Michele  R. 
Weisfaaum,  Vice  President  and  Associate  General 
Counsel,  Exchange,  and  Michael  L.  Loftus. 
Attorney,  Division  of  Market  Regulation, 
Commission  (December  IS.  1997). 

««15U.S.C78f(bM5). 

<  ■  In  approving  this  proposed  rule  change,  the 
Commission  has  considered  the  proposal's  impact 
on  efficittncy.  competition,  and  capital  formation. 
15U.S.g.*>8c(f). 


"The  enhatM»d  parity  split  for  the  specialist  in 
3D  Gennan  Mark  options  was  Tirst  approved  on 
December  29, 1994.  See  Securities  Exchange  Act 
Releeae  No.  35177  (Dec  29.  1994).  60  FR  2419  (Jan. 
9.  1995).  3D  Gennan  Mark  options  are  cash-settled. 
European-style,  cash/spot  foreign  currency  option 
contracts  on  the  Gennan  mark. 

"The  enhanced  parity  split  was  eliminated  es  of 
September  8.  1997.  See  Securities  Exchange  Act 
Release  rto.  39030  (Sept.  8.  1997).  62  FR  48332 
(Sept  15. 1997).  The  sole  specialist  firm  trading  3D 
Gennan  Mark  options  indicated  that  the  enhanced 
parity  split  was  not  panicularly  useful. 
Furthermore,  the  Exchange  represented  that  the  3D 
German  Mark  enhanced  parity  split  did  not  serve 
as  an  effective  meens  of  attracting  order  flow  to  the 
Exchange. 

X  See  e.g..  Securities  Exchange  Act  Release  No. 
35177  (Dec  29,  1994),  60  FR  2419  Qan.  9. 1995). 
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Eroposed  rule  change  could  arguably 
ave  some  negative  impact  on  crown 
participants,  other  than  customers,  the 
Commission  believes  the  proposal  is 
consistent  with  the  Act. 

The  Commission  believes  that 
customers,  as  they  are  defined  in 
Exchange  Rule  1014(h).<!»  will  not  be 
disadvantaged  by  the  proposal  and  that 
current  benefits  available  to  customers 
will  not  be  affected.  Specifically, 
customer  bids/offers  for  less  than  100 
FCO  contracts  will  continue  to  have 
time  priority  over  all  other  bids/oOiBrs. 
In  that  instance,  an  FCO  specialist 
cannot  be  on  parity  with  such  customer, 
and  as  a  result  the  enhanced  parity  split 
%vill  not  apply.  The  time  priority 
ensures  that  customers'  smaller  FCO 
orders  will  be  filled  first  and  that  FCO 
specialists  will  not  benefit  to  the 
detriment  of  FCO  customers. 

The  Commission  notes  that  Exchange 
Rule  1014(h)  does  not  confer  time 
priority  on  customer  order  for  100  or 
more  FCO  contracts.  Under  the 
proposal,  therefore,  an  FCO  specialist 
on  parity  with  a  customer  orders  for  100 
or  more  FCO  contracts  will  receive  the 
enhanced  parity  split.  However,  the 
proposal  specifies  that  the  application 
of  the  enhanced  parity  split  cannot 
cause  the  customer  to  receive  a  smaller 
participation  than  any  other  crowd 
participant,  including  the  specialist. 
The  Commission  believes  this  provision 
adequately  protects  customer  orders  for 
100  or  more  FCO  contracts  bom  any 
negative  impact  that  might  flow  bom 
application  of  the  enhanced  parity  split. 
As  a  result,  the  customer  is  ensured  a 
participation  that,  at  a  minimum,  is 
equal  to  that  given  any  other  crowd 
participant  on  parity.  Finally,  the 
Commission  notes  that  this  provision  is 
consistent  with  the  enhanced  parity 
split  that  applies  to  specialists  trading 
equity  and  index  options.'* 

The  Commission  finds  good  cause  for 
approving  Amendment  Nos.  1  and  2  to 
the  propmed  rule  change  prior  to  the 
thirtieth  day  after  the  date  of 
publication  of  notice  of  filing  theregf  in 
the  Federal  Register.  The  Commission 
believes  the  Exchange's  FCO  specialists 
should  begin  receiving  the  benefits  of 
the  enhanced  parity  without  delay.  The 
Commission  notes  that  Amendment  No. 
1  provides  protection  to  customer  orders 
for  100  or  more  FCO  contracts  by 
requiring  that  any  such  customer  order 
on  parity  may  not  receive  a  smaller 


"Exchanga  Rule  1014(h)  d«rin«s  custoiner 
accounli  u  "all  accounls  other  than  ROT 
IRegiftarad  Options  Trader),  member  or  ipecialiit 
■ccountt." 

"See  Deacriplion  of  the  enhanced  parity  tplit 
available  to  Exchange  tpecialistt  trading  equity  and 
index  options  supra  note  6. 


participation  than  any  other  crowd 
participant,  including  the  specialist. 
The  Commission  believes  this  change 
strengthens  the  proposal  by  providing 
protection  to  customer  order  for  100  or 
more  FCO  contracts  that  might 
otherwise  be  impacted  negatively  by  fuU 
application  of  the  enhanced  parity  split. 
Finally,  Amendment  No.  2  extends  the 
expiration  date  of  the  Pilot  Program  to 
October  1. 1999.  to  allow  the  Exchange 
to  implement  the  Pilot  Program  for  one 
full  year.  The  Commission  believes,  the 
Exchange  will  benefit  by  operating  the 
Pilot  Program  for  one  year  rather  than  a 
shorter  period  of  time.  A  one  year  Pilot 
Program  should  provide  the  Exchange 
with  sufficient  experience  to  determine 
in  what  form  the  Pilot  Program  should 
be  extended  or  made  permanent,  or 
whether  the  Pilot  Program  should  be 
discontinued.  Accordingly,  the 
Commission  believes  it  is  consistent 
with  Section  6(b)(5)  of  the  Act "  to 
approve  Amendment  Nos.  1  and  2  to  the 
Exchange's  proposed  rule  change  on  an 
accelerated  basis. 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  Amendment  Nos. 
1  and  2  to  the  proposal,  including 
whether  the  proposed  rule  change  as 
modified  by  Amendment  Nos.  1  and  2 
is  consistent  with  the  Act.  Persons 
making  written  submissions  should  file 
six  copies  thereof  with  the  Secretary. 
Securities  and  Exchange  Commission. 
450  Fifth  Street,  NW.  Washington.  DC 
20549.  Copies  of  the  submissions,  all 
subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
ruliB  change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  persons,  other 
than  those  that  may  be  withheld  from 
the  pubhc  in  accordance  with  the 
provisions  of  5  U.S.C.  552.  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Section,  450  Fifth  Street.  NW. 
Washington.  DC  20549.  Copies  of  such 
filing  will  be  available  for  inspection 
and  copying  at  the  principal  office  of 
the  Exchange.  All  submissions  should 
refer  to  File  No.  SR-Phbc-97-55  and 
should  be  submitted  by  November  12, 
1998. 

IV.  Conclusion 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act,'"  that  the 
proposed  rule  change  (SR-Phlx-97-55), 
as  amended,  is  approved. 


•'15U.S.C.  7Bn:bM5). 
••15U.S.C.  78a(b)(2). 


For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.'" 

|FR  Doc.  98-28193  Filed  10-20-98;  8:4S  am) 
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OFFICE  OF  THE  UNITED  STATES 
TRADE  REPRESENTATIVE 

NotiM  of  MMUng  of  th*  Industry 
Soctor  Advisory  Commlttss  on 
Asrospscs  Equipmsnt  (ISAC-I) 

AGENCY:  Office  of  the  United  States 
Trade  Representative. 
ACTION:  Notice  of  meeting. 

8UIWIARY:  The  Industry  Sector  Advisory 
Committee  (ISAC-1)  will  hold  a  meeting 
on  October  21. 1998  from  9:00  a.m.  to 
2:30  p.m.  The  meeting  will  be  upon  to 
the  public  from  9:00  a.m.  to  9:30  a.m. 
and  closed  to  the  public  from  9:30  a.m. 
to  2:30  p.m. 

DATES:  The  meeting  is  scheduled  for 
October  21.1998.  uinless  otherwise 
notified. 

ADDRESSES:  The  meeting  will  be  held  at 
the  Department  of  Commerce  Room 
6808.  located  at  14th  Street  and 
Constitution  Avenue.  N.W.. 
Washington.  D.C..  unless  otherwise 
notified. 

FOA  FURTMER  MFORMATION  CONTACT:  Fred 
Elliot.  Department  of  Commerce,  14th 
St.  Constitution  Ave.,  N.W., 
Washingtrai.  D.C.  20230,  (202)  482-1233 
or  Bill  Daley,  Office  of  the  United  SUtes 
Trade  Representative,  600  17th  St.  N.W., 
Washington.  D.C  20508.  (202)  395- 
6120. 

SUPPLEMBITARV  MFORMATION:  The 
ISAC-1  will  hold  a  meeting  on  October 
21.  1998  from  9:00  a.m.  to  2:30  p.m.  The 
meeting  will  include  a  review  and 
discussion  of  current  issues  which 
influence  U.S.  trade  policy.  Pursuant  to 
Section  2155(f)(2)  of  Title  19  of  the 
United  States  Code  and  Executive  Order 
11846  of  March  27. 1975.  the  Office  of 
the  U.S.  Trade  Representative  has 
determined  that  part  of  this  meeting  will 
be  concerned  with  matters  the 
disclosure  of  which  would  seriously 
compromise  the  development  by  the 
United  States  Government  of  trade 
policy,  priorities,  negotiating  objectives 
or  bargaining  positions  with  respect  to 
the  operation  of  any  trade  agreement 
and  other  matters  arising  in  connection 
with  the  development,  implementation 
and  administration  of  the  trade  policy  of 
the  United  States.  During  the  discussion 
of  such  matters,  the  meeting  will  be 
closed  to  the  public  from  9:30  a.m.  to 
2:30  p.m.  The  meeting  will  be  open  to 


the  public  and  press  from  9:00  a.m.  to 
9:30  a.m.  when  other  trade  policy  issues 
will  be  discussed.  Attendance  during 
this  part  of  the  meeting  is  for 
observation  only.  Individuals  who  are 
not  members  of  the  committees  will  not 
be  invited  to  comment. 

Pale  Felta. 

Acting  Assistant  United  States  Trade 
Representative,  Intergovernmental  Affairs 
artd  Public  Liaison. 

[FR  Doc.  98-28226  Filed  10-20-98:  8:45  am] 
BiLUNQ  COK  31M-01-M 


DEPARTMENT  OF  TRANSPORTATION 

RMoarch  and  Special  Programs 
Administration 

Oftica  of  Hazardous  Matarials  Safety; 
Notica  of  Applications  for  Exemptions . 

agency:  Research  and  Special  Programs 
Administration.  DOT. 


action:  List  of  applicants  for 
exemptions. 

summary:  In  accordance  with  the 
procedures  governing  the  application 
for.  and  the  processing  of.  exemptions 
from  the  Department  of  Transportation's 
Hazardous  Materials  Regulations  (49 
CFR  Part  107.  Subpart  B).  notice  is 
hereby  given  that  die  Office  of 
Hazardous  Materials  Safety  has  received 
the  applications  described  herein.  Each 
mode  of  transportation  for  which  a 
particular  exemption  is  requested  is 
indicated  by  a  nimiber  in  the  "Nature  of 
Application"  portion  of  the  table  below 
as  follows:  1 — Motor  vehicle.  2 — ^Rail 
freight.  3 — Cargo  vessel.  4 — Cai^o 
ainraft  only.  5 — Passenger-carrying 
aircraft. 

DATES:  Comments  must  be  received  on 
or  before  November  20, 1998. 

ADDRESS  comments  TO:  Records  Center. 
Research  and  Special  Programs 

NEW  Exemptions 


Administration.  U.S.  Department  of 
Transportation,  Washington,  DC  20590. 

Comments  should  refer  to  the 
application  number  and  be  submitted  in 
triplicate.  If  confirmation  of  receipt  of 
comments  is  desired,  include  a  self- 
addressed  stamped  postcard  showing 
the  exemption  application  number. 
FOR  FURTHER  MFORMATION  CONTACT: 
Copies  of  the  applications  (See  Docket 
Nimiber)  are  available  for  inspection  at 
the  New  E>ocket  Management  Facility, 
PLr-401.  at  the  U.S.  Department  of 
Transportation,  Nassif  Building,  400  7th 
Street.  SW.  Washington.  DC  20590. 

This  notice  of  receipt  of  applications 
for  new  exemption  is  publi^ed  in 
accordance  with  Part  107  of  the 
Hazardous  Materials  Transportation  Act 
(49  U.S.C.  1806;  49  CFR  1.53(e)). 

Issued  in  Washington,  DC.  on  October  1. 
1998. 

J.  Suzanne  HedgqMtfa, 
Director,  Office  Hazardous  Materials 
Exemptions  and  Approvals. 


Application  No. 


12071-N 


12142-N 
12143-N 
12144-N 
12145-N 

12146-N 

12147-N 
t2148-N 

t2149-N 

t2tS6-N 


Docket  No. 


'•17  CFR  200.30-3(a)(12). 


RSPA-1998- 
4562 


RSPA-1998- 
4476 

RSPA-1998- 
4477 

RSPA-1998- 
4478 

RSPA-1998- 
4479 


RSPA-1998- 
4526 


RSPA-1998- 
4480 

RSPA-1998- 
4527 


RSPA-1998- 
4528 


RSPA-1998- 
4558 


Applicant 


Pennwalt  India  Limited, 
Worti,  Mumbai,  IN. 


Aristech  Chemicai  Corp.. 
Pittsburgh.  PA. 

Austin  Powder  Co. 
Cleveland.  OH. 

Sea-Land  Senrice,  Inc.. 
Charlotte.  NC. 

Dorbyl  Heavy  Engineer- 
ing, Duncanville 
Vereeniging,  SA. 


Luxfer  Gas  Cylinders. 
Riverside,  CA. 


Portland  General  Elec- 
tric, Rainer,  OR. 

Eastman  Kodak  Com- 
pany. Rochester,  NY. 


CP  Industries,  Inc., 
McKeesport  PA. 


S&C  Electric  Co.,  Chi- 
cago, IL 


Regulatkxi(s)  affected 


49  CFR  172.101(89). 
(B64)  (B65)  (T16) 
(T41)  249). 


49  CFR  174.67(0  ... 

49  CFR  172.101, 
176.83(b). 

49  CFR  176.170(b) 
49  CFR  178.245 


49  CFR  173.302(a)(1), 
175.3. 


49  CFR  173.416(a). 
173.467. 

49  CFR  172.320,  173.3, 
173.52, 173.54, 
173.60. 174.3. 175.3. 
177.801. 

49CFR178.45{t»)  


Nature  of  exemption  thereof 


49  CFR  172.301(C). 
173J04. 


To  auttKirize  the  transportation  in  oommeroe  of 
IM101  portable  tanks  equipped  witti 
Polyvinyidenefkioride  liner  permanerMy  tttad 
wittwi  ISO  frame  for  use  in  tansporting  Bromine 
or  Bromine  sokHnns,  Class  8.  (Modes  1,  2,  and 

3) 

To  authorize  rail  cars  to  remain  starafng  witti  un- 
loacfng  tBings  attached  wiihoU  the  physical 
presence  of  an  unloader.  (Mode  3.) 

To  auttnrize  ttw  ttanspoilalion  of  certain  5.1 
oxidaers  arvl  1.1  expknives  be  exempt  from 
certain  segregation  crilsria.  (Mode  3.) 

To  authorize  the  transportabon  of  exptosive  sub- 
stwices  in  freight  cor«ainers  that  exceed  the  au- 
Ihorize  net  ImiL  (Mode  3.) 

To  auttwize  the  use  of  non-OOT  spedBcalion 
steel  portable  tanks  peimanentty  fixed  wilhin 
ISO  frames  whnh  are  simlar  to  DOT  5l  port- 
tf)te  tanks  kx  use  in  transporting  venous  tiaz- 
wdous  materiais.  (Modes  1, 2.  and  3.) 

To  authorize  the  manufacture,  marking  and  sate  of 
non4X>T  speaffcabon  ftoer  rainlaroedpMic 
hoop-wrapped  cyinders  for  use  in  transporting 
iiui*iwimable  gases,  Divisnn  22  (Modes  1.  2. 
3. 4.  «id  5.) 

To  authorize  ttie  on»4ime  bansportalnn  in  con>> 
merce  of  a  reactor  vessel  tor  dopoail  containing 
Class  7.  radnadive  matortaL  (Modes  1. 3). 

To  authorize  the  tranaportafcn  in  oommeroe  of  not 
more  than  25  grams  of  exptosives  and  pyro- 
tochrac  material  in  a  specialy  designed  con- 
tvner.  (Modesl.3.and4). 

To  provkle  tor  utoasoracaly  scanning  of  DOT  3T 
cylinders  at  lime  of  manufacturing  tor  use  in 
transporting  Division  2.1.  2.2  and  2.3  gates. 
(Modes  1.2. 3.  and  4). 

To  auttwize  Sw  kansportalton  in  commerce  of  a 
specialy  designed  non-OOT  apecifcalion  pack- 
aging containing  compressed  sulkv 
hexalhjoride.  Diviston  2.2.  (Modes  1.  2.  3.  and 
4). 
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NEW  Exemptions— Continued 

Docket  No. 

Applicant 

Regulation(s)  affected 

Nature  of  exemptmn  thereof 

12156-N  

RSPA-1998- 

49  CFR  174.67(1)  

To  authonze  rail  cars  containing  Elevated  Tem- 
perature LJquid.  n.o.s..  Class  9,  to  remain  con- 

455a 

Co..  Cokmbia  Falls. 

MT. 

nected  during  unloading  process  without  the 
physnal  presence  of  an  untoader.  (Mode  2). 

12157-N  

RSPA-1998- 

Raytheon  Systems  Co. 
Port  Wayne.  IN. 

49CFR  173.306 

To  authorize  the  transportation  In  commeroe  of  a 
specially  designed  packaging  consisting  of  a  gas 

4560 

cylinder  containing  limited  quantities  of  hazard- 

ous materials  to  be  transported  as  essentially 

- 

unregulated  by  air.  (Mode  4). 

12158-N  

RSPA-1998- 

Htokson  Corporatkm 

49  CFR  174.67(1)  »®-. 

To  authorize  rail  cars  containing  Chromk:  Acid  so- 

4561 

Contey.QA. 

• 

kjtwn.  Class  8.  to  remain  connected  to  valves 
without  the  physk»l  presence  of  an  untoader. 
(Mode  2). 

|FR  Doc.  98-28151  Filed  10-20-98;  8:45  am) 


DEPARTMENT  OF  TRANSPORTATION 

Ret— TCh  and  Special  Programs 
Adminlalration 

Offlca  of  Hazardous  Matsrials  Safaty; 
Notica  of  Applications  for  Modification 
of  Exemption 

AQENCV:  Research  and  Special  Programs 
Administration.  DOT. 
ACTION:  List  of  applications  for 
modification  of  exemptions. 

SUMMARY:  In  accordance  with  the 

!>rocedure8  governing  the  application 
or,  and  the  processing  of,  exemptions 
from  the  Department  of  Transportation's 


Hazardous  Materials  Regulations  (49 
CFR  Part  107.  Subpart  B).  notice  is 
hereby  given  that  the  Office  of 
Hazardous  Materials  Safety  has  received 
the  applications  described  herein.  This 
notice  is  abbreviated  to  expedite 
docketing  and  pubUc  notice.  Because 
the  sections  affected,  modes  of 
transportation,  and  the  nature  of 
application  have  been  shown  in  earlier 
Federal  Register  publications,  they  are 
not  repeated  here.  Requests  for 
modifications  of  exemptions  (e.g.  to 
provide  for  additional  hazardous 
materials,  packaging  design  changes, 
additional  mode  of  transportation,  etc.) 
are  described  in  footnotes  to  the 
application  number.  Application 
numbers  with  the  suffix  "M"  denote  a 
modification  request.  These 


applications  have  been  separated  from 
the  new  applications  for  exemptions  to 
facilitate  processing. 

DATES:  Comments  must  be  received  on 
or  before  November  5. 1998. 

ADDRESS  COMMENTS  TO:  Records  Center. 
Research  and  Special  Programs 
Administration.  U.S.  Department  of 
Transportation.  Washington.  DC  20590. 

Comments  should  refer  to  the 
application  number  and  be  submitted  in 
triplicate.  If  confirmation  of  receipt  of 
comments  is  desired,  include  a  self- 
addressed  stamped  postcard  showing 
the  exemption  number. 

FOR  FURTMER  MFORMATION:  Copies  of  the 
applications  are  available  for  inspection 
in  the  Records  Center.  Nassif  Building. 
400  7th  Street  SW.  Washington.  DC. 


AppNoriton 

Docket  No. 

Appkcant 

ModMcation 

of  exemp- 

tkm 

7657-M  

Wefcer  Engineering  Company.  Sugar  Land.  TX  (See  Footnote  1) 

CP  Industries.  Inc..  McKeeaport.  PA  (See  Footnote  2) 

Estee  Lauder  Company,  Malvile,  f^  (See  Footnote  3) 

7667 

8000-M 

9275-M  

- 

8009 
9275 

10429-M  

HCI  USA  DisMbutnn  Compwiies,  Inc.,  Santa  Ana.  CA  (See  Footnote  4)  

Cokjrr<)ta  Helicopters.  Inc..  Portland.  OR  (See  Footnote  5) „   

10429 

10966-M  

10066 

11327-M  

Phoenix  Services  Limited  Partnership.  Pasadena.  MD  (See  Footnote  6) 

TRW  Vehtole  Safety  Systems.  Inc.,  Washingtoa  Ml  (See  Footnote  7)  

Industrial  Chwntex,  Inc.,  Longview.  TX  (See  Footnote  8) 

United  Parcel  Service  Company.  LouisviNe.  KY  (See  Footnote  9) 

Sutxffban  Propane.  Inc..  Anchorage.  AK  (See  Footnote  10)  _.... „... 

11327 

^^379^4A 

11537-M  



11379 
11S37 

11964-M  

12094-M  

RSPA-1897-3173 
RSPA-1998-4018 

11984 
12094 

(1}Jo  rnwif^ttie  exemption  to  provkla  tor  Class  2.3  as  an  addWonal  class  of  material  for  the  transportatton  of  certain  compressed  gases  in 
norvOOT  ipecrfcation  cylnders. 

(2)Jo  modMy.the  exemptton  to  authorize  increased  uNrasonic  scanning  speeds  on  DOT-3AAX  cylinders  (trailer  tubes)  made  of  4130X  steel. 
tor  CNQ  service,  at  the  time  of  manufacturing. 

(3)To  modMy  the  exemptton  to  inckjde  Hammabto  deodorant  stKfcs  redassed  as  a  cortsumer  commodity  which  contain  78-79%  ethyl  atodhol 
authorized  to  b»  tranaported  as  eesenlialy  unragulaled. 

^4;To  modMv  exemptton  to  altow  UN31A  IBCs  having  capacities  not  exceedkig  660  gaNons  tor  the  discharge  of  certain  Class  3  and  Class  8 
KquklB  from  DOT  SpecHcation  57  stainless  steel  portable  tanks  without  removing  tanks  from  vehtoto  on  whch  it  is  transporteted;  the  additton  of 
certain  Ctfas  9  materials. 

J5;To  modMy  the  exemptton  to  provMe  for  an  addWonal  non-DOT  specHicatton  container  for  the  fransportetton  by  heltoopter  of  a  Class  3  mate- 
.  a  comtMsttite  iquU.  and  a  Class  8  material  in  non-DOT  spedftoation  rotatnnaNy  moktod.  cross-linked  polyethytone  portabte  tanks. 
^R)To  modMy  the  exemptton  to  inckJde  changes  to  the  packisging  system  tor  the  Iranaportatton  of  regulated  medtoal  waste  in  non-DOT  speci- 
fication dual  packaging. 

(7)Jo  modHy  the  exenption  to  authorize  a  cylinder  (pressure  vessel)  design/lesbng  change  tor  use  as  components  of  automot)ile  vehicle  safe- 
ty systems  charged  with  non-kuuc.  non-iouelted  gases,  or  mixtures  thereof. 

^;To  modfy  the  exemptton  to  mctode  UN31HA1  IntermedHte  bJk  containers  for  the  transportatton  In  commeroe  of  certain  Class  8  material  in 
IBCs  that  are  securely  mounted  to  a  llatMd  trailer,  but  not  removed  from  the  vehcte  prior  to  toadtog  or  unloadtog  of  container. 

(9)Jo  modify  the  exemptton  to  authorize,  tor  the  return  of  oxygen  generators  (equipped  either  witfi  one.  or  two  independent,  means  of  prevent- 
ing actuatton)  to  their  originai  manufacturer  only,  the  use  of  a  non-DuT  specificatton  sfrong  outer  packaging. 


CfflDTo  reissue  the  exemptton  originally  issued  on  an  emergency  tnsis  to  auttvyize  ttie  transportatton  of  propane.  Division  2.1 .  in  DOT  51M 
portabte  tanks,  that  exceed  the  quantity  limitattons. 


This  notice  of  receipt  of  applications 
for  modifications  of  exemptions  is 
published  in  accordance  with  Part  107 
of  the  Hazardous  Materials 
Transportations  Act  (49  U.S.C.  1086;  49 
CFR  1.53(e)). 

Issued  in  Washington.  DC,  on  October  1, 
1998. 

J.  Suzanne  Hedgepeth, 
Director,  Office  of  Hazardous  Materials 
Exemptions  and  Approvals. 
[PR  Doc.  98-28152  Filed  10-20-98;  8:45  am] 
BNJJNQ  COM  4»10-«D-M 


DEPARTMENT  OF  THE  TREASURY 

Office  of  Thrift  Supervision 
[AC-Z7:  OTS  Nos.  H-2338  and  06087] 

CofflFed.  M.H.C^  North  Palm  Beach. 
Florida;  Approval  of  Conversion 
Application 

Notice  is  hereby  given  that  on  CX:tober 
9. 1998.  the  Director.  Corporate 
Activities.  Office  of  Thrift  Supervision, 
or  her  designee,  acting  pursuant  to 
delegated  authority,  approved  the 
application  of  ComFed.  M.H.C..  North 
Palm  Beach,  Florida,  to  convert  to  the 


stock  form  of  organization.  Copies  of  the 
application  are  available  for  inspection 
at  the  Dissemination  Branch.  Office  of 
Thrift  Supervision.  1 700  G  Street.  NW. 
Washington.  DC  20552.  and  the 
Southeast  Regional  Office,  Office  of 
Thrift  Supervision.  1475  Peachtree 
Street.  N.E..  Atlanta.  GA  30309. 

Dated:  October  15. 1998. 

By  the  OfGce  of  Thrift  Supervision. 
Nadine  Y.  Wwhingtwi. 
CoiTXMQte  Secretoiy. 

IFR  Doc  98-28176  Filed  10-20-98;  8:45  am] 
■■JJNa  CODE  STSS-OI-P 
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Corrections 


Federal  Ragistar 

Vol.  63.  No.  203 

Wednesday.  October  21.  1998 


This  section  of  the  FEDERAL  REGISTER 
contains  edKorial  corrections  of  previously 
published  Presidential,  Rule.  Proposed  Rule, 
and  Notice  documents.  These  corrections  are 
prepared  by  the  Office  of  tfie  Federal 
Register.  Agency  prepared  corrections  are 
issued  as  signed  documents  and  appear  in 
the  appropriate  document  categories 
elsewhere  In  the  issue. 


DEPARTMENT  OF  AGRICULTURE 

FoTMt  S«rvlc« 

NorttiwMst  Sacrammito  Provincial 
Advisory  CommlttM  (PAC) 

Correction 

In  notice  dociunent  98-27642, 
appearing  on  page  55359,  in  the  issue  of 
lliursday,  October  15,  1998.  in  the 
SUMMARY  section,  in  the  third  Une, 
"October  9. 1998"  should  read  "October 
29. 1998". 

MUMQ  COM  1M»«1-0 


DEPAf^TMENT  OF  AGRICULTURE 

Rural  Housing  Sarvico 

Rural  Bualnass-Cooparativa  Sarvica 

Rural  Utilitias  Sarvica 

Farm  Sarvica  Agancy 

7  CFR  Part  1951 
RIN  0660-AEei 

Enforoamant  and  Coliaction  of  Sharad 
Appraclation  Agraamanta 

Correction 

In  rule  document  98-3314  beginning 
on  page  6627  in  the  issue  of  Tuesday. 
February  10, 1998.  make  the  following 
correction: 

On  page  6628,  in  the  third  column, 
amendatory  instruction  3.  is  corrected  to 
read  as  follows: 

"3.  Section  1951.909  is  amended  by 
revising  paragraphs  (e)(2)(vii), 
(e)(2)(viii)  introductory  text,  and 
(e)(2)(viii)(A).  (h)(3)(viii).  and  ())  to  read 
as  follows  and  by  removing  paragraphs 
(k).  (1).  and  (m):". 

■UMO  COM  1M»«1-0 

DEPARTMENT  OF  DEFENSE 

48CFRPart217 
(DPAR8CaM97-O0iq 

Dafanaa  Fadaral  AcquiaWon 
Ragulatlon  Supplamant;  Contracting 
by  Nagotlatlon;  Part  215  Raivrfta 

Correction 

In  rule  document  98-27091  beginning 
on  page  55040  in  the  issue  of 


Wednesday,  October  14, 1998,  make  the 
following  correction: 

217.7103-3    [CorrMted] 

On  page  55052,  in  the  first  column, 
after  amendatory  instruction  4.  and  the 
section  heading  name,  paragraph  (b)  of 
section  217.7103-3  was  omitted.  Under 
the  section  heading  insert  paragraph  (b) 
to  read  as  follows: 

"(b)  Prepare  the  solicitation  in  the 
uniform  contract  format  and  in 
accordance  with  FAR  Subpart  14.2  or 
15.2,  as  applicable. 

HLUNOCOM  1S0S41-O 


DEPARTMENT  OF  THE  INTERIOR 
MInarala  Managamant  Sarvica 
Outer  Contlnantal  ShaN  (OCS) 

Correction 

In  notice  document  98-27586 
appearing  on  page  55405  in  the  issue  of 
liiursday,  October  15, 1998,  make  the 
following  corrections: 

1.  On  page  55405,  in  the  second 
coliunn.  in  the  DATES:  section,  in  the 
second  line,  "1998"  should  read 
"1999". 

2.  On  page  55405,  in  the  second 
colunm,  in  the  tenth  line  from  the 
bottom,  "1998"  should  read  "1999". 
MJJNaCOM  itw«i-o 


Wednesday 
October  21,  1998 


Part  II 


Environmental 
Protection  Agency 


40  CFR  Parts  52  and  97 
Findings  of  Significant  Contribution  and 
Ruiemaking  on  Section  126  Petitions  for 
Purposes  of  Reducing  Interstate  Ozone 
Transport;  Proposed  Rule 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  52  and  97 

[FRL-eiTO-q 

MN  20eO^H88 

nndlngs  of  Significant  Contribution 
and  Rulamaking  on  Saetlon  126 
Petitions  for  Puiposas  of  Raducing 
Intsrstat*  Ozona  Transport 

AQENCV:  Environmental  Protection 
Agency  (EPA). 

AC1I0N:  Notice  of  proposed  rulemalung 
(NPR). 

SUMMARY:  In  accordance  with  section 
126  of  the  Clean  Air  Act  (CAA).  EPA  is 
proposing  action  on  petitions  filed  by 
eight  Northeastern  States  seeking  to 
mitigate  what  they  describe  as 
significant  transport  of  one  of  the  main 
preciirsors  of  groimd-level  ozone, 
nitrogen  oxides  (NOx),  across  State 
boundaries.  Each  petition  specifically 
requests  that  EPA  make  a  finding  that 
NOx  emissions  from  certain  stationary 
sources  emit  in  violation  of  the  CAA's 
prohibition  on  emissions  that 
significantly  contribute  to  ozone 
nonattainment  problems  in  the 
petitioning  State.  If  EPA  makes  such  a 
finding  of  significant  contribution,  EPA 
is  authorized  to  establish  Federal 
emissions  limits  for  the  sources.  The 
eight  Northeastern  States  that  filed 
petitions  are  Connecticut,  Maine, 
Massachusetts,  New  Hampshire,  New 
York,  Pennsylvania,  Rhode  Island,  and 
Vermont. 

This  notice  proposes  to  find  that 
portions  of  certain  petitions  are 
technically  meritorious  under  the  test 
applicable  under  section  126.  The  EPA 
is  proposing  that  the  technically 
meritorious  portions  of  the  petitions  be 
deemed  granted  or  denied  at  certain 
later  dates  pending  certain  actions  by 
the  States  and  EPA  regarding  State 
submittals  in  response  to  the  final  NOx 
State  implementation  plan  call  (NOx 
SIP  call).  This  notice  describes  the 
schedule  and  conditions  under  which 
applicable  final  findings  on  the 
petitions  would  be  automatically 
triggered.  Further,  this  notice  proposes 
the  control  requirements  that  would 
apply  to  sources  in  the  source  categories 
for  which  a  final  finding  is  ultimately 
granted.  This  notice  also  proposes  to 
deny  certain  petitions,  in  whole  or  in 
part.  The  EPA  published  a  shorter 
proposal  on  the  section  126  petitions  on 
September  30. 1998  that  announced  the 
availability  of  this  longer  proposal  in 
the  docket  and  on  EPA's  Website. 


announced  the  public  hearing,  and 
requested  comment  on  the  proposal. 

The  transport  of  ozone  and  its 
precursors  is  important  because  ozone, 
which  is  a  primary  harmful  component 
of  urban  smog,  has  long  been 
recognized,  in  both  clinical  and 
epidemiological  research,  to  affect 
pubUc  health.  There  is  a  wide  range  of 
ozone-induced  health  effects,  including 
decreased  lung  function  (primarily  in 
children  active  outdoors),  increased 
respiratory  symptoms  (particularly  in 
hig^y  sensitive  individuals),  increased 
hospital  admissions  and  emergency 
room  visits  for  respiratory  causes 
(among  children  and  adtdts  with  pre- 
existing respiratory  disease  such  as 
asthma),  increased  inflammation  of  the 
lung,  and  possible  long-term  damage  to 
the  lungs. 

DATES:  Comments  may  be  submitted 
until  November  30, 1998,  as  previously 
announced  in  a  shorter  notice  of 
proposed  rulemaking  published  in  the 
Federal  Register  on  September  30, 1998. 

Comments  must  be  postmarked  by  the 
last  day  of  the  comment  period  and  sent 
directly  to  the  Docket  Office  listed  in 
A00RE88ES  (in  duplicate  form  if 
possible).  The  public  hearings  for  the 
section  126  and  PIP  proposals  will  be 
held  on  October  28  and  29, 1998,  as 
previously  announced  in  a  shorter 
notice  of  proposed  rulemaking 
published  in  the  Federal  Regbter  on 
September  30, 1998. 

AOOncsSES:  Comments  may  be 
submitted  to  the  Air  and  Radiation 
Docket  and  Information  Center  (6102), 
Attention:  Docket  No.  A-97-43.  U.S. 
Environmental  Protection  Agency.  401 
M  Street  SW.  room  M-1500, 
Washington,  IX:  20460,  telephone  (202) 
260-7548.  Comments  and  data  may  also 
be  submitted  electronically  by  following 
the  instructions  under  8UPPt.EMENTAflY 
iNFORMA-nON  of  this  document.  No 
confidential  business  information  (CBI) 
should  be  submitted  through  e-mail.  For 
comments  that  include  color  graphics,  a 
courtesy  copy  of  comments  to  Carla 
Oldham  would  be  appreciated  at  Office 
of  Air  Quality  Planning  and  Standards,. 
Air  Quality  Strategies  and  Standards 
Division,  MD-15,  Research  Triangle 
Park.  NC  27711.  telephone  (919)  541- 
3347,  fax  (919)  541-0824.  e-mail 
address  oldham.carlaOepa.gov.  The 
address  for  sending  overnight  packages 
is  U.S.  EPA.  Air  Quality  Strategies  and 
Standards  Division.  411  W  Chapel  Hill 
St..  Duiiiam.  NC  27701. 

The  public  hearing  will  be  held  at  the 
EPA  Auditorium.  401  St.,  SW., 
Washington,  DC. 

Documents  relevant  to  this  action  are 
available  for  inspection  at  the  Docket 


Office,  at  the  above  address,  between  8 
a.m.  and  4  p.m.,  Monday  though  Friday, 
excluding  legal  holidays.  A  reasonable 
copying  fee  may  be  charged  for  copying. 
FOR  FURTHER  INFORMATION  CONTACT: 
General  questions  concerning  today's 
action  should  be  addressed  to  Carla 
Oldham,  Office  of  Air  Quality  Planning 
and  Standards,  Air  Quality  Strategies 
and  Standards  Division,  MD-15. 
Research  Triangle  Park.  NC.  27711. 
telephone  (919)  541-3347.  Please  refer 
to  SUPPLEMENTARY  SiTOnMATION  below 
for  a  list  of  contacts  for  specific  subjects 
described  in  today's  action.  ^^^ 

SUPPI.EMENTARY  MIFORMATION: 

Availability  of  Related  Information 

The  official  record  for  this 
rulemaking,  as  well  as  the  pubUc 
version,  has  been  established  under 
docket  number  A-97-43  (including 
comments  and  data  submitted 
electronically  as  described  below).  A 
public  version  of  this  record,  including 
printed,  paper  versions  of  electronic 
comments,  which  does  not  include  any 
information  claimed  as  CBI,  is  available 
for  inspection  from  8  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holida)rs.  The  official  rulemaking  record 
is  located  at  the  address  in  ADDRESSES 
at  the  beginning  of  this  document. 
Electronic  comments  can  be  sent 
directly  to  EPA  at:  A-and-R- 
DocketOepamail.epa.gov.  Electronic 
comments  must  be  submitted  as  an 
ASCII  file  avoiding  the  use  of  special 
characters  and  any  form  of  encryption. 
Comments  and  data  will  also  be 
accepted  on  disks  in  WordPerfect  in  5.1 
file  format  or  ASCII  file  format.  All 
comments  and  data  in  electronic  form 
must  be  identified  by  the  docket  number 
A-97-43.  Electronic  comments  on  this 
NPR  rule  may  be  filed  online  at  many 
Federal  Depository  Libraries. 

The  EPA  has  issued  a  separate  rule  on 
NOx  transport  entiUed,  "Finding  of 
Significant  Contribution  and 
Rulemaking  for  Certain  States  in  the 
Ozone  Transport  Assessment  Group 
Region  for  Purposes  of  Reducing 
R^onal  Transport  of  Ozone"  (see 
notices  included  in  the  docket  for  this 
rulemaking).  The  nUemaking  docket  for 
that  rule,  hereafter  referred  to  as  the 
NOx  State  implementation  plan  (SIP) 
call  (NOx  SIP  call),  contains  information 
and  analyses  that  are  relied  upon  in 
today's  proposal  on  the  section  126 
petitions.  Therefore,  EPA  is 
incorporating  by  reference  the  entire 
NOx  SO*  call  record  for  purposes  of  the 
section  126  rulemaking.  Documents 
related  to  the  NOx  SIP  call  rulemaking 
are  available  for  inspection  in  Docket 
No.  A-96-56  at  the  address  and  times 


given  above.  In  addition,  the  proposed 
NOx  SIP  call  and  associated  docimients 
are  located  at  http://www.epa.gov/ttn/ 
oarpg/otagsip.html.  The  EPA  is 
firi^li^"e  action  on  the  NOx  SIP  call 
conciurentiy  with  today's  proposal  on 
the  section  126  petitions. 

Additional  information  relevant  to 
this  NPR  concerning  the  Ozone 
Transport  Assessment  Group  (OTAG)  is 
available  on  the  Agency's  Office  of  Air 
Quality  Planning  and  Standards' 
(OACyS)  Technology  Transfer  Network 
(TTN)  via  the  web  at  http:// 
www.epa.gov/ttn/.  If  assistance  is 
needed  in  accessing  the  system,  call  the 
help  desk  at  (919)  541-5384  in  Research 
Triangle  Park,  NC.  Documents  related  to 
OTAG  can  be  downloaded  directly  from 
OTAG's  webpage  at  http:// 
www.epa.gov/Mai/otag.  The  OTAG's 
technical  data  are  located  at  http:// 
www.iceis.mcnc.org/OTAGDC. 

For  Additional  Infonnation 

For  additional  information  related  to 
air  qtiallty  analysis,  please  contact  Carey 
Jang,  Office  of  Air  Quality  Planning  and 
Standards:  Emissions,  Monitoring,  and 
Analysis  Division,  MD-14,  Research 
Triangle  Parit.  NC  27711.  telephone 
(919)  541-5638.  For  legal  questions, 
please  contact  Howard  Hofbnan,  Office 
of  General  Counsel,  401  M  Street  SW, 
Mc-2344,  Washington.  IX,  20460, 
telephone  (202)  260-5892.  For  questions 
reguding  the  NOx  cap-and-trade 
program,  please  contact  Melanie  Dean. 
Office  of  Atmospheric  Programs,  Add 
Rain  Division,  MC-6204J,  401  M  Street 
SW,  Washington.  DC  20460,  telephone 
(202)  564-9189.  For  questions  regarding 
regulatory  cost  analyses  for  electricity 
generating  sources,  please  contact  Ravi 
Srivastava.  Office  of  Atmospheric 
Programs.  Acid  Rain  Division.  MC- 
6204).  401  M  Street  SW.  Washington, 
DC  20460,  telephone  (202)  564-9093. 
For  questions  regarding  w^gulatory  cost 
analyses  for  other  stationary  sources, 
please  contact  Scott  Mathias,  Office  of 
Air  Quality  Planning  and  Standards.  Air 
Quality  Strategies  and  Standards 
Division,  MD-15,  Research  Triangle 
Park,  NC  27711,  telephone  (919)  541- 
5310. 
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section  126  petitions  are  significanUy 
contributing  to  nonattainment  in,  or 
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more  petitioning  State  writh  respect  to 
one  or  more  of  the  national  ambient  air 
quality  standards  for  ozone  (hereafter 
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referred  to  as  a  positive  or  affirmative 
technical  determination).  On  the  basis 
of  that  proposed  affirmative  technical 
determination,  EPA  is  proposing  that 
the  petitions  naming  these  sources  and 
source  categories  be  granted  or  denied  at 
certain  later  dates  pending  certain 
actions  by  the  States  and  EPA  regarding 
State  submittals  in  response  to  the  final 
NOx  SIP  call.  The  schedule  and 
conditions  under  which  the  applicable 
final  findings  on  the  petitions  would  be 
triggered  are  discussed  below  in  Section 
II.F.  The  EPA's  analysis  of  significant 
contribution  is  discussed  in  Section  11 
below. 

Under  the  1-hour  ozone  standard. 
EPA  is  proposing  to  make  affirmative 
technical  determinations  as  to  a  subset 
of  sources  and  source  categories  named 
in  the  petitions  from  Connecticut, 
Maine,  Massachusetts,  New  Hampshire, 
New  York.  Pennsylvania,  and  Rhode 
Island.  The  source  categories  for  which 
EPA  is  proposing  this  affirmative 
technical  determination  of  significant 
contribution  are  discussed  in  Section  11. 
The  existing  sources  that  are  afiiacted  by 
this  technical  determination  are  listed 
in  appendix  A  to  proposed  part  97. 

The  EPA  is  also  proposing  to  partially 
deny  the  petitions  from  Connecticut, 
Maine,  Massachusetts,  New  Hampshire, 
New  York,  Pennsylvania,  and  Rhode 
Island  because  EPA  believes  some  of  the 
sources  or  source  categories  named  in 
the  petitions  are  not  significantly 
contributing  to  nonattainment  in  the 
relevant  petitioning  State  with  respect 
to  the  1-hour  ozone  standard.  The  EPA 
is  proposing  to  deny  the  Vermont 
petition  in  Kill  with  respect  to  the  1- 
hour  ozone  standard  because  the  1-hour 
standard  no  longer  applies  in  that  State 
(See  63  PR  31014). 

Three  of  the  petitioners, 
Massachusetts.  Pennsylvania,  and 
Vermont,  also  directed  their  petitions  at 
the  new  8-hour  ozone  standard.  Under 
the  8-hour  ozone  standard,  EPA  is 
proposing  to  make  a  positive  technical 
determination  as  to  a  subset  of  sources 
named  in  the  petitions  from 
Massachusetts  and  Pennsylvania.  The 
source  categories  for  which  EPA  is 
proposing  this  affirmative  technical 
determination  of  significant 
contribution  are  discussed  in  Section  II. 
The  existing  sources  that  are  afi^ected  by 
this  technical  determination  are  listed 
in  appendix  A  to  proposed  part  97.  The 
EPA  is  proposing  to  deny  the  Vermont 
petition  in  full  with  respect  to  the  8- 
hour  ozone  standard  because  Vermont 
has  no  current  8-hour  ozone 
nonattaiiunent  problems  and  no  future 
projected  nonattainment  problems 
based  on  available  analyses. 


In  aggregate  for  all  petitions  and  both 
ozone  standards,  the  sources  and  source 
categories  that  EPA  is  proposing  to  find 
significantly  contribute  to 
nonattainment  in,  or  interfiere  with 
maintenance  by,  (hereafter  simply 
contribute  significantly  to)  one  or  more 
of  the  petitioning  States  are  located  in 
the  following  States:  Alabama, 
Connecticut,  Delaware,  District  of 
Columbia,  Illinois,  Indiana,  Kentucky. 
Maryland.  Massachusetts.  Michigan. 
Missouri.  New  Jersey.  New  York.  North 
Carolina,  Ohio,  Pennsylvania,  Rhode 
Island,  Tennessee,  Virginia,  and  West 
Virginia.  The  combined  list  of  existing 
sources  affected  by  a  positive  technical 
determination  with  respect  to  at  least 
one  petition,  along  with  proposed 
emissions  limitations  in  the  form  of 
tradable  allowance  allocations,  is 
located  in  Appendix  A  to  proposed  part 
97.  The  EPA  intends  to  update  the  list 
of  affected  soiuces  on  a  periodic  basis 
to  include  new  sources  in  the  source 
categories  that  are  significantly 
contributins. 

Some  of  tne  sources  that  EPA  is 
proposing  do  not  significantly 
contribute  to  the  petitioning  States  may 
be  located  in  States  that  are  affected  by 
a  separate  rulemaking  on  NOx  transport, 
the  NOx  SIP  call.  While  emissions  from 
sources  in  certain  States  may  not  be 
significantly  contributing  to 
nonattainment  or  maintenance  problems 
in  any  of  the  eight  petitioning  States,  the 
sources  may  be  significantly 
contributing  to  nonattainment  problems 
in  other  downwind  States.  In  acting  on 
these  section  126  petitions,  EPA  can 
only  consider  the  impacts  on  downwind 
nonattaiiunent  problems  in  the 
petitioning  States,  which  are  all  located 
in  the  Northeast.  In  the  NOx  SIP  call, 
EPA  considered  impacts  on 
nonattainment  problems  throughout  the 
eastern  half  of  the  United  States. 
Therefore,  a  determination  that  sources 
in  certain  States  are  not  significantly 
contributing  for  purposes  of  this  action 
on  the  section  1 26  petitions  should  not 
be  assiuned  to  reflect  EPA's  conclusions 
on  significant  contribution  with  regard 
to  the  NOx  SIP  call  or  other  transport- 
related  rulemakings. 

The  section  126  petitions  varied  with 
regard  to  the  control  requirements  they, 
recommend  for  mitigating  the  interstate 
transport.  While  EPA  considered  the 
recommendations,  section  126  does  not 
limit  EPA  to  the  recommended  controls 
in  determining  an  appropriate  remedy. 
In  Section  III.  EPA  proposes  the 
emissions  limitations  that  would  be 
necessary  to  ensure  that  the  affected 
sources  do  not  or  would  not  emit  in 
violation  of  the  applicable  statutory 
prohibition  on  significant  contribution 


by  upwind  States  to  downwind  air 
quality  problems.  The  control  remedy  is 
based  on  the  uniform  application  of 
highly  cost-effective  controls  (as 
determined  based  on  cost  per  ton  of 
NOx  reduced  for  each  type  of  source). 
In  selecting  the  control  measures.  EPA 
considered  the  recommendations  made 
by  OTAG  on  July  8, 1997  and  the 
analyses  for  the  NOx  SIP  call.  The  EPA 
considered  controls  that  would 
effectively  minimize  emissions  while 
not  exceeding  a  source-categorywide 
$2000  per  ton  for  reductions  of  ozone 
season  NOx  (in  1990  dollars),  on 
average,  for  each  source  category.  For 
electricity  generating  units  larger  than 
25  MWe,  EPA  is  proposing  a  control 
level  corresponding  to  0.15  Ib/mmBtu. 
For  industrial  boilers  and  turbines 
greater  that  250  mmBtu/hr,  EPA  is 
proposing  a  control  level  corresponding 
to  a  60  percent  reduction  bom  an 
uncontrolled  baseline.  For  small  sources 
and  process  heaters,  EPA  is  proposing 
no  additional  controls.  For  purposes  of 
this  rulemaking.  EPA  is  defining  small 
sources  as:  (1)  Electricity  generating 
boilers  and  turbines  serving  a  generator 
25  MWe  or  less,  and  (2)  other  indirect 
heat  exchangers  with  a  heat  input  of  250 
mmBtu/hr  or  less.  The  control 
requirements  are  consistent  with  the 
assumptions  used  in  developing  the 
final  budgets  for  the  NOx  SEP  call. 
Further  discussion  concerning  small 
point  sources  can  be  found  in  Section  II 
of  this  preamble. 

The  EPA  intends  to  implement  the 
control  requirements  through  a  Federal 
NOx  cap-and-trade  program,  which  is 
described  in  Section  m.  The  EPA 
believes  a  trading  program  is  the  most 
cost-effective  approach  for  achieving 
emissions  reductions  from  large 
stationary  sources.  The  proposed 
trading  program  is  consistent  with  the 
model  trading  rule  that  EPA  is  finalizing 
for  purposes  of  the  NOx  SIP  call,  except 
for  changes  necessary  to  account  for 
Federal  implementation  instead  of  State 
implementation.  The  EPA  envisions  that 
there  would  be  a  common  trading 
program  among  section  126  sources  and 
NOx  SIP  call  sources  in  States  that 
choose  to  participate  in  the  State  trading 
program,  and  sources  subject  to  a 
Federal  implementation  plan  under  the 
NOx  SIP  call. 

In  accordance  with  section  126, 
sources  must  comply  with  the  control 
requirements  no  later  than  3  years  fiom 
a  final  positive  finding  on  the  petitions, 
on  a  schedule  to  be  determined  by  the 
EPA  Administrator,  llie  EPA  is 
proposing  that  the  fiill  3  yeare  is 
necessary  for  compliance.  As  discussed 
below,  Q'A  is  proposing  that  the 
technically  meritorious  portions  of  the 


petitions  be  deemed  granted  or  denied 
at  certain  later  dates,  pending  certain 
actions  by  States  and  EPA  regarding 
implementation  plans  required  in 
response  to  the  NOx  SIP  call.  The  EPA 
intends  to  take  final  action  by  April  30, 
1999  on  the  technical  determination 
described  above,  the  decision  as  to 
when  each  portion  of  the  petitions 
would  be  deemed  granted  or  denied, 
and  the  emissions  limitations  that 
would  apply  to  any  sources  for  which 
a  petition  is  ultimately  deemed  granted. 

B.  Ozone  Transport.  Ozone  Transport 
Ck)mniission  NOx  Memomndum  of 
Understanding  (OTC  NOx  MOV). 
OTAG.  the  NOx  SIP  Call,  the  Revised 
Ozone  National  Ambient  Air  Quality 
Standard  (NAAQS).  and  Ozone  Effects 

Today's  action  occiirs  against  a 
background  of  a  major  national  effort, 
spaiming  at  least  the  last  10  years,  to 
analyze  and  take  steps  to  mitigate  the 
problem  of  the  transport  of  ozone  and 
its  precursors  across  State  boundaries. 
This  effort  has  grown  more  intensive  in 
the  past  several  yeara  with  the  approval 
of  the  OTC  NOx  MOU  by  11  of  the 
Northeastern  States  and  the  District  of 
Columbia  included  in  the  Northeast 
Ozone  Transport  Region  (OTR),  the 
completion  of  the  OTAG  process 
(described  below),  and  the  publication 
of  EPA's  proposed  NOx  SIP  call.  In 
addition,  on  July  18. 1997.  EPA  issued 
a  revised  NAAQS  for  ozone,  for  which 
is  determined  over  an  8-hour  period  (the 
8-hour  standard)  (62  FR  38856).  In 
establishing  the  8-hour  standard.  EPA  is 
setting  the  standard  at  0.08  parts  per 
million  and  defines  the  new  standard  as 
a  "concentration-based"  form, 
specifically  the  3-year  average  of  the 
annual  4th-highest  daily  maximum  8- 
hour  ozone  concentrations.  This  has 
resulted  in  more  areas  and  larger  areas 
with  monitoring  data  indicating 
nonattainment.  Thus,  it  is  even  more 
important  to  implement  regional  control 
strategies  to  mitigate  intentate  pollution 
in  order  to  assist  downwind  areas  in 
achieving  attaiiunent.  This  new  8-hour 
standard  must  now  be  taken  into 
account,  along  with  the  pre-existing  1- 
hour  standard,  in  resolving  transport 
issues.  These  issues  and  events  are 
detailed  in  the  proposed  NOx  SIP  call 
(62  FR  60318)  and  femiliarity  with  that 
notice  is  assumed  for  purposes  of 
today's  notice.  In  addition,  in  many 
areas  of  the  coimtry.  the  1-hour  standard 
has  been  revoked  because  the  areas  are 
attaining  that  standard  (63  FR  31013; 
June  5. 1998  and  63  FR  39432.  July  22. 
1998).  A  State  may  petition  imder 
section  126  for  the  both  the  1-hour 
standard,  to  the  extent  that  it  still 


applies  in  the  petitioning  State,  and  the 
8-hour  standard. 

The  1990  CAA  set  forth  many 
requirements  to  address  nonattainment 
of  the  1-hour  ozone  NAAQS.  Many 
States  have  found  it  difficult  to 
demonstrate  attainment  of  the  NAAQS 
due  to  the  widespread  transport  of 
ozone  and  its  precursors.  The 
Environmental  Council  of  the  States 
(ECOS)  recommended  formation  of  a 
national  work  group  to  allow  for  a 
thoughtful  assessment  and  development 
of  consensus  solutions  to  the  problem. 
This  work  group,  OTAG,  was 
established  3  years  ago  to  undertake  an 
assessment  of  the  regional  transport 
problem  in  the  eastern  half  of  the 
United  States.  The  OTAG  was  a 
collaborative  process  conducted  by 
representatives  from  the  affected  States, 
EPA,  and  interested  members  of  the 
public,  including  environmental  groups 
and  industry,  to  evaluate  the  ozone 
transport  problem  and  develop 
solutions.  The  OTAG  region  included 
the  37  eastern-most  States  and  the 
District  of  Columbia.  Through  the 
OTAG  process,  the  States  coiu:luded 
that  widespread  NOx  reductions  are 
needed  in  order  to  enable  areas  to  attain 
and  maintain  the  ozone  NAAQS.  Based 
on  information  generated  by  OTAG  and 
other  available  data,  EPA  determined 
that  certain  SUtes  in  the  OTAG  region 
were  significantly  contributing  to 
nonattaiiunent  problems  in  downwind 
States.  Therefore,  EPA  issued  a 
proposed  NOx  SIP  call  requiring  the 
States  to  revise  their  SIPs  to  include 
NOx  control  measxires  to  mitigate  the 
ozone  transport.  The  EPA  is  finalizing 
the  NOx  SIP  call  yi  the  same  timeframe 
as  this  proposal  on  the  section  126 
petitions. 

The  EPA's  response  to  the  section  126 
petitions  differs  from  EPA's  action  in 
the  NOx  SIP  call  rulemaking  in  several 
ways.  In  the  NOx  SIP  call,  where  EPA 
concludes  that  NOx  emissions  fix>m  a 
State  are  significantly  contributing  to 
nonattainment  problems  in  downwind 
States,  EPA  will  require  the  State  to 
submit  SIP  provisions  to  prohibit  an 
amount  of  NOx  emissions  which 
represents  the  significant  contribution. 
The  State  will  have  the  discretion  to 
select  the  mix  of  controls  measures  for 
their  sources  to  meet  the  required 
statewide  NOx  reduction  reductions.  If 
the  State  does  not  make  the  required  SIP 
submission.  EPA  is  required  to 
promulgate  a  Federal  implementation 
plan  (FIP)  within  2  yeare  of  the  State 
feilure.  In  the  November  7. 1997  NOx 
SO*  call  (wopoaal.  EPA  announced  that 
it  intended  to  expedite  the  FIP 
promulgation  in  order  to  assure  that  the 
downwind  States  receive  the  air  quality 


^nefits  of  regional  NOx  reductions  as 
soon  as  practicable.  Therefore,  the  EPA 
is  proposing  FIPs  for  all  the  States 
affected  by  the  NOx  SIP  call  in 
conjunction  with  EPA's  issuance  of  the 
final  NOx  SIP  call. 

By  comparison,  section  126  petitions 
are  limited  to  addressing  emissions  from 
upwind  stationary  sources  and  not  other 
sectors  of  the  inventory,  ff  EPA  granta 
the  petitions,  it  is  EPA.  not  the  States, 
that  promulgates  control  requirements 
for  the  sources.  The  control  remedy  for 
sources  in  the  section  126  petitions  that 
EPA  is  proposing  in  this  action  is 
consistent  with  the  control  assumptions 
EPA  used  for  these  sources  in 
determining  reductions  projected  to 
meet  the  final  statewide  NOx  budgeta 
for  States  subject  to  the  NOx  SIP  call. 

Because  the  NOx  SIP  call  process 
overlaps  considerably  with  the  section 
126  petition  process,  in  that  they  both 
address  NOx  transport  in  the  eastern 
United  States,  EPA  believes  it  is 
important  to  coordinate  the  two  actions 
as  much  as  possible.  As  discussed 
below,  EPA  and  the  petitioning  States 
developed  a  proposed  consent  decree  on 
the  rulemaking  schedule  for  the 
petitions  that  takes  into  consideration 
the  NOx  SIP  call  rulemaking. 

All  of  the  States  that  submitted 
section  126  petitions  are  included  in  the 
OTR  and  participated  in  the  OTAG 
process.  In  addition,  all  of  the  upwind 
sources  identified  in  the  petitions  are 
located  in  the  OTAG  region.  All  eight 
petitions  rely,  in  part,  on  the  OTAG 
analyses  for  technical  justification.  The 
OTAG  process  concluded  in  June  1997 
prior  to  the  promulgation  of  the  new  8- 
hour  ozone  standard  and,  therefore,  the 
OTAG  analyses  focused  on  the  l-hoiu- 
standard.  All  the  petitions  request  relief 
under  the  1-hour  standard.  Three  of  the 
petitions  also  request  relief  under  the 
new  8-hour  standard.  In  acting  on  the 
section  126  petitions,  EPA  beUeves  that 
it  can  only  consider  8-hour 
nonattainment  problems  for  the 
petitioning  States  that  expressly 
requested  reUef  imder  that  standard. 
Undw  the  NOx  SIP  call,  EPA  considered 
both  1-hour  and  8-hour  nonattainment 
problems  throughout  the  OTAG  region. 

Ckound-level  ozone,  the  main  harmfid 
ingredioit  in  smog,  is  produced  in 
complex  chemical  reactions  when  ita 
precursors,  volatile  CH-ganic  compounds 
(VOCs)  and  NOx.  react  in  the  presence 
of  sunlight.  The  chemical  reactions  that 
create  ozone  take  place  while  the 
pollutanta  are  being  blown  through  the 
air  by  the  wind,  which  means  that 
ozone  can  be  more  severe  many  miles 
a%vay  from  the  source  of  emissions  than 
it  is  at  the  source. 
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At  ground  level,  ozone  can  cause  a 
variety  of  ill  effects  to  human  health, 
crops  and  trees.  Specifically,  ground- 
level  ozone  induces  the  following  health 
effects: 

•  Decreased  lung  function,  primarily 
in  children  active  outdoors, 

•  Increased  respiratory  symptoms, 
particularly  in  highly  sensitive 
individuals, 

•  Hospital  admissions  and  emergency 
room  visits  for  respiratory  causes, 
among  children  and  adults  with  pre- 
existing respiratory  disease  such  as 
asthma, 

•  Inflammation  of  the  lung, 

•  Possible  long-term  damage  to  the 
lungs. 

The  new  8-hour  primary  ambient  air 
quality  stimdard  will  provide  increased 
protection  to  the  public  from  these 
health  effects. 

Each  year,  ground-level  ozone  above 
background  is  also  responsible  for 
several  hundred  million  dollars  worth 
of  agricultural  crop  yield  loss.  It  is 
estimated  that  full  compliance  of  the 
newly  promulgated  ozone  NAAQS  will 
result  in  about  $500  million  of 
prevented  crop  yield  loss.  Ozone  also 
causes  noticeable  foliar  damage  in  many 
crops,  trees,  and  ornamental  plants  (i.e., 
grass,  flowers,  shrubs,  and  trees)  and 
causes  reduced  growth  in  plants. 
Studies  indicate  that  current  ambient 
levels  of  ozone  are  responsible  for 
damage  to  forests  and  ecosystems 
(including  habitat  for  native  animal 
species). 

C.  Section  126 

Subsection  (a)  of  section  126  requires, 
among  other  things,  that  SIPs  require 
major  proposed  new  (or  modified) 
stationary  sources  to  notify  nearby 
States  for  which  the  air  pollution  levels 
may  be  affected  by  the  fact  that  such 
sources  have  been  permitted  to 
commence  construction.  Subsection  (b) 
provides: 

Any  State  or  political  subdivision  may 
petition  the  Administrator  for  a  finding  that 
any  major  source  or  group  of  stationary 
sources  emits  or  would  emit  any  air  pollutant 
in  violation  of  the  prohibition  of  section 
110(a)(2)(D)(ii)*  *   *  or  this  section. 

Subsection  (c)  of  section  126  states 

that- 
Hit  shall  be  a  violation  of  this  section  and 

the  applicable  implementation  plan  in  such 

State  (in  which  the  source  is  located  or 

intends  to  locate] — 


(1)  For  any  major  proposed  new  (or 
modified)  source  with  respect  to  which  a 
finding  has  been  made  under  subsection  (b) 
of  this  section  to  be  constructed  or  to  operate 
in  violation  of  the  prohibition  of  section 
110(a)(2)(D)(ii)  *  *  *  or  this  section,  or 

(2)  For  any  major  existing  source  to  operate 
more  than  three  months  after  such  finding 
has  been  made  with  respect  to  it. 

However,  subsection  (c)  further 
provides  that  EPA  may  permit  the 
continued  operation  of  such  major 
existing  sources  beyond  the  3-month 
period,  if  such  sources  comply  with 
EPA-promulgated  emissions  limits 
within  3  years  of  the  date  of  the  finding. 

Section  110(a)(2)(D)  provides  the 
requirement  that  a  SIP  contain  adequate 
provisions — 

(i)  Prohibiting,  consistent  with  the 
provisions  of  this  title,  any  source  or  other 
type  of  emissions  activity  within  the  State 
from  emitting  any  air  pollutant  in  amounts 
which  will — 

(I)  Contribute  significantly  to 
nonattainment  in,  or  interfere  with 
maintenance  by,  any  other  State  with  respect 
to  (any!  national  *   *   *  ambient  air  quality 
standard,  or 

(II)  interfere  with  measures  required  to  be 
included  in  the  applicable  implementation 
plan  for  any  other  State  under  part  C  to 
prevent  significant  deterioration  of  air  quality 
or  to  protect  visibility. 

(ii)  Insuring  compliance  with  the 
applicable  requirements  of  sections  126  and 
115  (relating  to  interstate  and  international 
pollution  abatement)  *  *  * 

As  explained  in  detail  in  Section  U.A., 
below,  it  is  EPA's  view  that,  with 
respect  to  existing  stationary  sources, 
sections  126(b)-(c)  and  110(a)(2)(D), 
read  together,  authorize  a  downwind 
State  to  petition  EPA  for  a  finding  that 
major  stationary  sources  or  groups  of 
sources  upwind  of  the  State  emit  in 
violation  of  the  prohibition  of  section 
110(a)(2)(D)(i)  because,  among  other 
reasons,  their  emissions  contribute 
significantly  to  nonattainment,  or 
interfere  with  maintenance,  of  a  NAAQS 
in  the  State.  If  EPA  grants  the  requested 
finding,  the  existing  sources  must  shut 
down  in  3  months  unless  EPA  directly 
regulates  the  sources  by  establishing 
emissions  limitations  and  a  compliance 
period  extending  beyond  3  months  but 
no  later  than  3  years  from  the  finding. 
In  accordance  with  section  302(j)  of  the 
CAA,  the  term  major  stationary  source 
means  "any  stationary  facility  or  source 
which  directly  emits,  or  has  the 
potential  to  emit,  one  hundred  tons  per 


year  or  more  of  any  air  pollutant. 
•  *  *"  For  the  purpose  of  this 
rulemaking  the  relevant  pollutant  is 
NOx  emissions. 

The  EPA  acknowledges  that  others 
have  urged  difierent  readings  of  sections 
126(b)-(c)  and  110(a)(2)(D)  and  EPA 
solicits  comments  thereon  in  this 
rulemaking,  as  described  in  Section 
II.  A.  1..  below. 

D.  Summary  of  Section  126  Petitions 

The  petitions  vary  as  to  the  type  and 
geographic  location  of  the  source 
categories  identified  as  significant 
contributors.  All  the  petitions  identified 
soiuce  categories;  some  petitions  also 
provided  lists  of  sources  within  the 
specified  categories.  The  source 
categories  include  electric  generating 
plants,  fossil  fuel-fired  boilers  and  other 
indirect  heat  exchangers,  and  certain 
other  related  stationary  sources  that 
emit  NOx-  All  the  petitions  target 
sources  in  the  Midwest:  some  also  target 
sources  in  the  South  and  Northeast,  lihe 
geographic  area  covered  by  each 
petition  is  shown  in  Figure  2.  The  EPA 
requests  comment  frt>m  the  petitioning 
States  as  to  whether  EPA  has  correctly 
interpreted  the  geographic  scope  of  their 
petitions. 

The  petitions  also  vary  as  to  the  level 
of  controls  they  recommend  be  applied 
to  the  sources  to  mitigate  the  transport 
problem.  Several  recommend  EPA 
estabUsh  a  0.15  Ib/mmBtu  NOx 
emission  limitation  and  several 
recommend  that  controls  be 
implemented  through  a  cap-and-trade 
program.  The  petitions  are  described  in 
greater  detail  below. 

All  of  the  petitions  rely,  in  part,  on 
OTAG  analyses  for  technical  support.  In 
addition,  the  States  submitted  a  variety 
of  other  technical  analyses  which 
include  computerized  urban  airshed 
modeling,  wind  trajectory  analyses. 
results  of  a  transport  study  by  the 
Northeast  States  for  Coordinated  Air 
Use  Management,  and  culpability 
analyses. 

Table  I-l  shows,  by  petitioner,  the 
named  source  categories,  the  named 
geographic  areas,  and  the  requested 
remedy  sought  by  the  petitioning  States. 
The  named  source  categories  are 
worded  as  they  appear  in  the  petitions. 
A  map  of  the  OTAG  Subregions  is 
provided  in  part  52.  appendix  F. 
Figure  1. 


State 


CT 


ME 


NH 


NY 


PA 


Rl  . 
VT 


Tabi^  1-1.— EPA'S  Summary  of  Section  126  PErmoNS 


Named  source  categories 


FossH  fuel-fired  boilers  or  other  indirect 
heat  exchangers  with  a  maximum  gross 
heat  irvut  rate  of  250  mmBtu/hr  or 
greater  and  electric  utiity  generating  fa- 
cilities with  a  rated  output  of  15  MW  or 
greater. 

Electric  utilities  and  steano-generating 
units  with  a  heat  input  capacity  of  250 
mmBtu/hr  or  greater. 


N«ned  States 


Requested  remedy 


Electricity  generating  plants. 


Fossil  fuel-fired  indirect  heat  exchange 
contxjstion  units  and  fossU  fuel-fired 
eledric  generating  faciities  which  emit 
ten  tons  of  NOx  or  more  per  day. 


Fossil  fuel-fired  boilers  or  indirect  heat  ex- 
ctiangers  with  a  maximum  heat  input 
rate  of  250  mmBtu^  or  greater  and 
electric  utility  generating  facilities  with  a 
rated  output  of  15  MW  or  greater. 

Fossil  fuel-fired  indirect  heat  exchange 
combustion  units  with  a  maximum  rated 
heat  input  capacity  of  250  mmBtu/tv  or 
greater,  and  fossil  fuel-fired  electric 
generating  facilities  rated  at  15  MW  or 
greater. 


Sources  in  OTAG  Subregions  2,  6,  and  7 

and  portion  of  OTR  extending  west  and 
south  of  CT.  Includes  all  or  parts  of  IN, 
KY,  Ml.  NC.  OH,  TN.  VA,  WV.  And 
OTR  States  DC,  DE,  MD,  NJ.  NY.  PA. 

Sources  within  600  miles  of  Maine's 
ozone  nonattainmen  t  areas.  Includes 
all  or  parts  of  NC.  OH.  VA.  WV.  and 
OTR  States  CT.  DE.  DC.  MO.  MA.  NJ. 
NY.  NH.  PA.  Rl.  VT. 

Sources  in  region  within  3  counties  on  ei- 
ther side  of  the  Ohio  River  in  IN.  KY. 
OH.WV. 

Sources  in  OTR  States  and  OTAG  Sub- 
regions  1  through  7.  Includes  all  or 
parts  of  IL.  IN,  lA,  KY,  Ml,  MO,  NC, 
OH,  TN.  VA.  WV.  Wl.  Also  OTR  Stales 
CT,  DE.  DC.  MD.  MA.  ME,  NJ.  NY.  PA. 
Rl.  VT. 

Sources  in  OTAG  Subregions  2  6.  and  7 
and  portion  of  OTR  extendng  west  and 
south  of  NY.  Includes  al  or  parts  of  IN, 
KY,  Ml,  NC,  OH.  TN,  VA,  WV.  And 
OTR  States  DC,  DE.  MD,  NJ,  PA. 

AU  AR.  GA.  iL,  IN.  lA.  KY,  LA,  Ml.  MN. 
MS.  MO.  NC.  OH.  SC.  TN.  VA.  WV.  Wl. 


Eledrictty  generating  plants 


Fossil  fuel-fired  electric  utility  generating 
fadtities  with  a  maximum  gross  heat 
input  rate  of  250  mmBtu/hr  or  greater 
and  potentially  other  unidentified  major 
sources. 


Sources  in  region  within  3  counties  on  ei- 
ther side  of  Ohio  River  in  IN.  KY,  OH. 

WV. 
Sources  located  within  a  geographic  area 
extendvig  1000  miles  southwest  from 
Bennington.  VT.  Includes  al  or  parts  of 
IL,  IN,  KY,  Ml,  NC,  OH,  TN,  VA.  WV. 
Also  AL  GA,  lA,  MO,  SC,  Wl.  Also  OTR 
States  CT,  DE.  DC.  MD.  MA.  NJ.  NY. 
PA. 


Estabfish,  al  a  minimum,  emisaion  limHa 
tions  and  a  schediM  of  complianoe 
consistent  wMh  the  OTC  NOx  MOU, 
and  a  cap-and-trade  program.  Does  not 
request  remedy  for  OTR  States  be- 
cause of  OTC  NOx  MOU. 
Estabfish  compliance  schedule  and  amis- 
sions limilation  of  0.15  tt/^ranBtu  tor 
electric  utiNlies  and  the  OTC  NOx  MOU 
level  of  control  for  stsam  ganaraling 
units,   in   a  muM^tato  cap^ncMrade 
NOx  market  system. 
Estabfish  emissions  fimHaHon  of  0.15  tW 
mmBtu  or  1.5  lAIWh  and  a  oompfi- 
ance  scfwdule. 
Estabfish  compfiance  schedule  and  emis- 
sion Kfuilaiions  no  less  siringsnl  ttian: 
(a)  Ptiass  III  OTC  NOx  MOU  reduo- 
tions:  wnVor  (b)  85%  rsduclions  from 
proieclsd  2007  basefine;  andtor  (c)  An 
emission  rale  of  0.15  fo/tnmBlu. 
Est^)ksh,  at  a  minimum,  amission  fimila- 
tions  and  a  sdwdule  of  compfiance 
consislenl  with  the  OTC  NOx  MOU, 
tnd  a  cap-and-trade  program.  Does  not 
request  remedy  for  OTR  Stales  be- 
cause of  OTC  NOx  MOU. 
Est^)fish  emission  fimHaions  and  a  oom- 
pliwwe  schedule  for  a  cap-ancMrads 
program  requiring:  (a)  seasonal  rechjo- 
tions  of  the  less  stringent  at  56%  from 
1990  basefine  levels,  or  0.20  tVmmBtu. 
beginning  by   May   1999;   (b)   if  nec- 
essary, seasonal  reductions  of  ttw  less 
stringent  of  75%  from  1990  basefine 
levels,  or  0.15  tVmmBlu,  beginning  by 
May  2003;  (c)  such  addttonal  rsAjc- 
bons  as  necessary  beginning  in  2006. 
Estabfish  emissions  fimiiabon  of  0.15  U 
nvnBtu  or  13  t)/MWh  and  a  compfi- 
ance schedule. 
Estabfish  emissions  fimHation  of  0.15  IV 
mmBtu  or  1.5  lAIWh  and  a  oompfi- 
me  schedule.  Does  not  request  rem- 
edy for  OTR  Stales  because  of  OTC 
NOx  MOU. 


1.  Control  Remedies  Recommended  by 
Petitions 

The  petitions  vary  regarding  the 
remedy  requested.  Several  of  these 
petitions  reference  the  OTC  NOx  MOU, 
with  regard  to  control  levels,  affected 
soiuces.  or  compliance  deadlines.  All  of 
the  petitioning  States  were  signatories 
on  the  OTC  NOx  MOU.  The  OTC  NOx 
MOU  commits  these  States  (and  the  4 
other  signatory  parties — New  Jersey, 
Maryland,  Delaware,  and  the  District  of 
Columbia)  to  reductions  in  ozone  season 
NOx  emissions  from  large  utility  and 
industrial  combustion  sources  through 
implementation  of  a  phased-in 
regionwide  cap-and-trade  program. 
Specifically,  affected  sources  in  the  OTR 


are  fossil  fuel-fired  boilers  and  other 
indirect  heat  exchangers  with  a 
maximum  rated  heat  input  capacity  of 
250  mmBtu/hr  or  greater,  and  electric 
generating  faciUties  with  a  rated  output 
of  15  megawatts  (MW)  or  greater. 

The  OTC  NOx  MOU  established 
emissions  reduction  requirements  for 
these  sources  in  the  OTR,  creating 
emissions  budgets  for  1999  (Phase  II) 
and  2003  (Phase  HI).  (Phase  I  required 
the  installation  of  reasonably  available 
control  technology  (RACT)  by  May 
1995.)  The  requirements  vary  across 
three  control  zones  in  the  region:  an 
inner  zone  ranging  from  the  District  of 
Columbia  metropolitan  area  northeast  to 
southeastern  New  Hampshire  (covering 
all  contiguous  moderate  and  above 


nonattainment  areas),  an  outer  zone 
ranging  out  from  the  inner  zone  to 
western  Pennsylvania,  and  a  northern 
zone  which  includes  much  of  northern 
New  York  and  northern  New  England 
(including  most  of  New  Hampsfadre). 
For  Phase  U  of  the  OTC  NOx  MOU. 
which  begins  in  1999,  sources  in  the 
inner  zone  are  subject  to  emissions 
reduction  requirements  based  on  the 
less  stringent  of  an  emission  rate  of  0.20 
poimds  NOx  per  million  British  thermal 
units  of  heat  input  (Ib/mmBtu).  or  a  65 
percent  reduction  from  1990  NOx 
levels;  sources  in  the  outer  zone  are 
subject  to  emissions  reduction 
requirements  based  on  the  less  stringent 
of  a  0.20  Ib/mmBtu  rate,  or  a  55  percent 
reduction  from  1990  NOx  leveb;  and 
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sources  in  the  northern  zone  must  adopt 
RACT.  The  Phase  III  requirements, 
which  may  be  altered  by  a  "mid-course 
correction"  based  on  new  information 
such  as  refined  air  quality  modeling, 
establish  emissions  reduction 
requirements  based  on  the  lesser  of  a 
0.15  Ib/nunBtu  rate,  or  a  75  percent 
reduction  from  1990  levels  for  sources 
in  both  the  inner  and  outer  zones. 
Northern  zone  sources  would  face 
emissions  reduction  requirements  based 
on  the  lesser  of  a  0.20  Ib/mmBtu  rate, 
or  a  55  percent  reduction  from  1990 
levels.  In  both  Phase  11  and  HI  in  all 
three  zones,  electric  generating  facilities 
less  than  250  mmBtu/hr  but  above  15 
MW  are  subject  only  to  a  capping  of 
emissions  at  1990  levels  for  piuposes  of 
budget  calculation.  However,  individual 
States  determine  specific  allocations  for 
each  source  fit>m  their  overall  budget 
baaed  on  independent  allocation 
formulas,  and  thus  the  allocation  for 
these  sources  will  not  necessarily  reflect 
this  level. 

Though  all  of  the  petitions  request 
that  EPA  impose  controls  in  terms  of 
various  eminions  limitations,  four  of 
the  eight  petitions — New  York, 
Connecticut,  Pennsylvania,  and 
Maine— also  request  that  a  trading 

Erogram  with  a  cap.  or  emissions 
udget,  be  established  to  implement 
these  controls.  Massachusetts.  Rhode 
Island,  and  Vermont  request  that 
limitations  be  established  for  all  named 
sources  at  0.15  Ib/nunBtu.  which  is  the 
level  of  control  for  electric  generating 
facilities  used  to  calculate  the  budget  in 
the  proposed  NOx  SIP  call.  Maine 
requests  an  emission  limitation  of  0.15 
Ib/mmBtu  for  named  electric  utilities, 
but  the  ore  NOx  MOU  level  of  control 
for  named  steam  generating  units.  New 
Hampshire  requests  emission 
limitations  no  less  stringent  than  the 
Phase  in  ore  NOx  MOU  r^iuctions. 
and/or  85  percent  reductions  from  the 
projected  2007  baseline,  and/or  an 
emission  rate  of  0.15  Ib/mmBtu.  New 
Yori(.  Connecticut  and  Pennsylvania  all 
request  that  emissions  limitations 
consistent  with  the  OTC  NOx  MOU  be 
imposed  on  named  sources,  but 
Pennsylvania  and  Connecticut  specify 
the  outer  zone  requirements;  New  York 
does  not  specify  a  zone.  The  level  of 
reduction  requested  for  2003  in  these 
three  petitions  specifying  basic  OTC 
NOx  MOU  requirements  appears  to  be 
less  stringent  than  that  in  die  petitions 
requesting  0.15  Ib/nunBtu.  since  the 
remedy  requested  would  allow  sources 
the  option  to  implement  the  less 
stringent  of  a  pwcentage  reduction  or  an 
emission  rate.  In  terms  of  smaller 
sources  named  by  these  three  States, 
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Pennsylvania's  petition  appears  to  seek 
somewhat  more  reductions  than  the 
OTC  NOx  MOU  by  requiring  the  same 
emission  level  for  electric  generating 
facilities  less  than  250  mmBtu/hr  and 
greater  than  15MW  as  for  larger  units. 
Both  Connecticut  and  New  York  appear 
to  be  aligned  with  the  OTC  NOx  MOU 
in  seeking  only  a  capping  of  emissions 
at  1990  levels  for  these  smaller  sources. 

New  York.  Connecticut  and 
Pennsylvania  recommend  a  date  for  the 
implementation  by  sources  of  control 
requirements:  the  OTC  NOx  MOU 
schedule  of  compliance,  including  its 
phased-in  controls  and  implementation 
dates  of  1999  and  2003.  The  remaining 
States  request  that  EPA  establish  a 
schedule  of  compliance  requiring 
soiux»s  to  comply  with  emission 
limitations  as  expeditiously  as 
practicable. 

2.  Sources  Covered  by  Petitions 
The  petitions  vary  somewhat 
regarding  the  imiverse  of  sources  they 
name  as  significant  contributors  to  their 
ozone  problem.  Three  of  the  petitioning 
States— New  York.  Connecticut,  and 
Pennsylvania — name  the  same  universe 
of  sources  covered  by  the  OTC  NOx 
MOU.  New  Hampshire  names  fossil 
fuel-fired  indirect  heat  exchangers  and 
electric  generating  facilities  as  well,  but 
uses  a  tonnage  applicability  cut-off  to 
include  only  sources  that  emit  ten  tons 
or  more  of  NOx  per  day.  Massachusetts 
and  Rhode  Island  name  "electricity 
generating  plants"  as  the  universe 
requiring  controls,  without  naming  a 
specific  size  cutoff.  Finally,  Vermont 
names  fossil  fuel-fired  electric 
generating  faciUties  of  250  mmBtu  or 
greater. 

All  of  the  section  126  petitions, 
except  Pennsylvania's,  Massachusetts' 
and  Rhode  Island's,  named  some  States 
in  the  OTR  as  significant  contributors. 
However,  only  New  Hampshire  and 
Maine  requested  relief  beyond  OTC 
NOx  MOU  requirements  from  sources  in 
the  OTR.  The  geographic  scope  of  each 
petition  is  discussed  in  Section  U. 

Section  126  allows  States  to  petition 
EPA  for  a  finding  against  sources  and 
groups  of  sources  that  "emit"  or  "would 
emit"  pollution  that  significantly 
contributes  to  nonattainment  problems 
in  the  petitioning  State.  Thus,  a  finding 
could  potentially  apply  not  only  to 
existing  sources  within  a  particular 
source  category,  but  also  to  sources  that 
would  be  built  in  the  future.  The  EPA 
believes  the  ciirrent  section  126 
petitions  are  ambiguous  as  to  whether 
the  requested  findings  are  intended  to 
encompass  new  sources. 

All  of  the  petitions  describe  the 
requested  finding  as  against  source 


categories  that  "are  emitting" 
significantiy  contributing  levels  of  NOx- 
This  suggests  that  perhaps  the  petitions 
are  only  intended  to  address  existing 
sources.  In  addition,  four  petitions 
(Massachusetts.  New  Hampshire,  New 
York,  and  Rhode  Island)  provide  lists  of 
sources  in  the  targeted  source  categories 
and  do  not  indicate  that  future  sources 
should  be  added.  However,  it  is  notable 
that,  in  defining  the  universe  of  covered 
sources,  all  of  the  petitions  identified 
specific  source  categories  rather  than 
just  identifying  specific  sources.  If 
emissions  fit>m  the  existing  sources  in 
the  named  source  categories  are  of 
concern  to  the  petitioning  States,  then  it 
follows  that  emissions  from  new  sources 
of  the  same  type  would  also  be  of 
concern  because  they  would  increase 
the  amount  of  emissions  emitted  by  the 
category  as  a  whole. 

The  recommended  control  remedies 
in  the  petitions  may  provide  the  best 
insight  into  whether  the  petitions  are  to 
cover  new  sources.  As  discussed  above, 
all  of  the  petitioning  States  are 
signatories  on  the  OTC  NOx  MOU.  The 
OTC  NOx  MOU  outiines  a  cap-and-trade 
control  program  designed  to  reduce 
NOx  transport  from  certain  groups  of 
stationary  sources  in  the  OTR  that  are 
generally  the  same  types  of  sources  as 
covered  by  the  petitions.  The  OTC  NOx 
MOU  program  does  include  controls  on 
both  existing  and  new  sources.  The 
Connecticut,  New  Hampshire,  New 
York,  and  Pennsylvania  petitions  all 
request  the  section  126  control  remedy 
to  be  consistent  with  the  OTC  NOx 
MOU.  Maine  also  requests  that  a  control 
remedy  be  implemented  through  a  cap- 
and-trade  program.  Further,  five  of  the 
eight  petitions  request  that  EPA  make  a 
section  126  finding  against  sources  in 
other  OTR  States,  in  addition  to  sources 
outside  the  OTR.  It  does  not  seem 
reasonable  that  any  of  the  petitioning 
States  would  determine  that  both 
existing  and  new  sources  should  be 
controlled  for  transport  purposes  within 
die  OTR  Uuough  the  OTC  NOx  MOU, 
while  recommending  that  outside  the 
OTR  only  existing  sources  of  the  same 
type  would  need  to  be  controlled  for 
transport. 

Based  on  the  above  information.  EPA 
is  proposing  to  interpret  all  eight  section 
126  petitions  to  cover  both  existing  and 
new  sources.  Therefore,  if  any  final 
findings  are  triggered  for  source 
categories  in  a  partictilar  geographic 
area,  new  sources  in  those  source 
categories  locating  in  that  area  would 
also  be  subject  to  the  section  126  control 
remedy.  If  any  of  the  petitioning  States 
disagrees  with  this  interpretation  as  to 
its  petition.  EPA  requests  that  the  State 


submit  clarifying  comments  on  this 
issue. 

E.  Litigation  on  Rulemaking  Schedule 

Section  126(b)  requires  EPA  to  make 
the  requested  finding,  or  deny  the 
petition,  within  60  days  of  receipt.  It 
also  requires  EPA  to  provide  a  public 
hearing  for  the  petition.  In  addition. 
EPA's  actirai  imder  section  126  is 
subject  to  the  procedural  requirements 
of  section  307(d)  of  the  CAA.  One  of 
these  requirements  is  notice-and- 
comment  rulemaking.  Section  307(d) 
provides  for  a  time  extension,  under 
certain  circumstances,  for  rulemakings 
subject  to  that  provision.  Specifically,  it 
allows  statutory  deadlines  that  require 
promulgation  in  less  than  6  months 
from  proposal  to  be  extended  to  not 
more  than  6  months  from  proposal  to 
afford  the  public  and  the  Agency 
adequate  opportunity  to  carry  out  the 
purposes  of  section  307(d).  In  three 
notices  dated  October  22, 1997  (62  FR 
55769).  November  20.  1997  (62  FR 
6194).  and  January  2. 1998  (63  FR  26), 
EPA  ultimately  extended  the  deadline 
for  its  requirement  to  take  action  on  the 
eight  petitions  to  December  18, 1997. 

On  February  25, 1998,  the  eight 
petitioning  States  filed  a  complaint  in 
the  U.S.  District  Court  for  the  Southern 
District  of  New  York  to  compel  EPA  to 
take  action  on  the  States'  section  126 
petitions.  State  of  Connecticut  v. 
Browner,  No.  98-1376.  The  EPA  and  Uie 
eight  States  filed  a  proposed  consent 
decree  that  would  establish  a  schedule 
for  EPA  to  act  on  the  petitions.  Piusuant 
to  CAA  section  113(g).  the  EPA  solicited 
comments  on  the  proposed  consent 
decree,  by  notice  dated  March  5. 1998 
(63  FR  10874).  The  comment  period 
closed  April  6. 1998.  On  August  21. 
1998,  after  considering  the  comments 
received  in  the  section  113(g)  process, 
EPA  requested  the  Court  to  enter  a 
slightly  modified  vtfreion  of  the  consent 
decree.  Pending  the  Court's  action  on 
that  request,  EPA  is  continuing  to  follow 
the  schedule  in  the  proposed  consent 
decree. 

The  schedule  recommended  in  the 
proposed  consent  decree  would  require 
EPA  to  take  final  action  on  at  least  the 
technical  merits  of  the  petitions  by 
April  30. 1999.  The  recommendation 
would  further  permit  EPA  to  structure 
the  final  action  it  would  take  by  April 
30. 1999  so  as  to  defer  the  granting  or 
deiual  of  the  petitions  to  certain  later 
dates  extending  to  as  late  as  May  1, 
2000.  The  section  126  rulemaking 
schedule  is  described  in  more  detail  in 
Section  n.A.2.  of  this  notice. 


F.  Advance  Notice  of  Proposed 
Rulemaking  on  Petitions 

In  accordance  with  the  schedule  in 
the  proposed  consent  decree,  on  April 
30. 1998.  EPA  published  in  the  Federal 
Register  (63  FR  24058)  an  advance 
notice  of  proposed  rulemaking  (ANPR) 
on  the  section  126  petitions.  "Ilie  ANPR 
provided  EPA's  preliminary 
identification  of  source  categories 
named  in  the  petitions  that  significantiy 
contribute  to  nonattainment  problems  in 
the  petitioning  States,  provided  EPA's 
preliminary  assessment  of  the  types  of 
recommended  emissions  limitations  and 
compliance  schedules,  provided  EPA's 
preliminary  assessment  of  the  remedy 
the  Agency  would  propose  for 
approvable  petitions,  discussed  legal 
and  policy  issues  raised  under  section 
126,  and  outlined  the  rulemaking 
schedule  for  the  petitions.  The  ANPR 
solicited  comment  on  all  of  the  issues 
and  preliminary  assessments.  The  EPA 
received  approximately  50  comments  on 
the  ANPR  from  industry.  States,  and 
environmental  groups.  These  comments 
covered  the  full  spectrum  of  issues 
discussed  in  the  ANPR  and  were 
carefully  considered  in  the  development 
of  today's  proposal.  The  EPA 
appreciates  the  efforts  by  the 
commenters  to  provide  early,  thoughtful 
input  on  this  ralemaking.  The  EPA  will 
respond  to  the  ANPR  comments,  if  any 
response  is  appropriate,  when  EPA 
responds  to  comments  on  this  proposal. 
After  reading  this  proposal,  if  any 
commenters  on  the  ANPR  believe  their 
comments  are  still  relevant,  there  is  no 
need  to  resubmit  the  comments  in  full. 
Instead,  commenters  may  simply  submit 
a  letter  requesting  that  EPA  consider 
their  ANPR  comments  for  purposes  of 
today's  proposal  action.  This  proposal 
supersedes  any  preliminary  positions 
taken  in  the  ANPR. 

n.  EPA's  Analytkal  Approach  and 
Proposed  Action  on  Petitions 

A.  EPA 's  Proposed  Interpretation  of 
Section  126  and  Analytical  Approach 
for  Determining  Whether  to  Grant  or 
Deny  the  Petitions 

1.  The  Appropriate  Test  Under  Section 
126 

Section  126(b)  provides  that  a  State 
may  petition  EPA  for  a  finding  that 
specified  sources  or  groups  of  sources  in 
other  States  emit  or  would  emit  air 
pollutants  "in  violation  of  the 
prohibition  of  section  110(a)(2)(D)(ii)  of 
this  title  or  this  section." »  Section  110 


(a)(2)(D)  provides  the  requiremmt  that  a 

SIP. 

Contain  adequate  provisions: 

(i)  prohibiting,  consistent  %irith  the 
provisions  of  this  title,  any  source  or  other 
type  of  emissions  activity  within  the  State 
from  emitting  any  air  pollutant  in  amounts 
which  will — 

(I)  contribute  significantly  to 
nonattainment  in,  or  interfere  with 
maintenance  by.  any  other  State  with  respect 
to  (any)  national  ambient  air  quality 
standard,  or 

(D)  interfBre  with  measures  required  to  he 
included  in  the  applicable  implementation 
plan  for  any  other  Sute  under  part  C  to 
prevent  si^ificant  deterioration  of  air  quality 
or  to  protect  visibility, 

(ii)  insuring  compliance  with  the 
applicable  requirements  of  sections  126  and 
115  (telating  to  intersUte  and  international 
pollution  abatement). 

One  issue  is  whether  the  cross- 
reference  in  section  126(b)  to  section 
1 10(a)(2)(D)(ii)  is  vaUd.  or  instead 
should  be  considered  to  l>e  a  scrivener's 
error  and  be  read  to  refer  to  section 
110(a)(2)(D)(i).  The  EPA  has  offered  tiie 
latter  view  in  general  and  preliminary 
guidance.  See.  e.g..  62  FR  55769  (Oct. 
22. 1997)  and  63  FR  24058  (Apr.  30. 

1998). 

Some  have  argued  that  section  126(b) 
should  be  read  Uterally  and  that  this 
reading  would  require  EPA  to  deny  the 
8  petitions  on  grounds  that  section  126 
allows  a  State  to  file  a  petition  with  EPA 
only  to  force  other  States  to  meet  the 
requirements  of  section  126  itself  (i.e.. 
the  requirement  in  section  126(a)  that 
SIPs  include  provisions  to  require  new 
and  modified  major  stationary  sources 
to  give  preconstruction  notification  to 
nearby  States  imder  certain 
circumstances).  * 

In  the  alternative,  some  have  argued 
that,  if  in  fact  there  is  a  scrivener's  error, 
the  proper  cross-reference  should  be  to 
section  1 10(a)(2KD)(i)(n).  and  not 
section  110(a)(2)(d)(i)(l).  UARG  letter. 
The  effect  of  this  reading  woidd  be  to 
limit  section  126  petitions  to  cases  in 
which  the  upwind  soiuces  are  adversely 
affecting  clean  areas  imder  the 
prevention  of  significant  deterioration 
requirements  of  part  C  of  tide  I  of  the 
CAA,  or  visibiUty. 

The  EPA  behoves  that  there  is  a 
scrivener's  error  in  section  126. 
Furthermore,  EPA  disagrees  that  the 
scrivener's  error  is  a  misreference  to 
section  1 10(a)(2)(D)(i)(n).  In  this 


•The  cros»-referenc«  to  section  110(aK2KDNii)  i« 
repeated  3  time*  in  section  126(b).  The  EPA  wUl 
tefer  to  tbeee  croM-refBrence*  in  the  singular. 


»  See  Letter  from  Henry  V.  Nickel,  el  aL.  Counsel 
for  the  Utility  Air  Regulatory  Group,  to  Carol  M. 
Browner.  Administjetor.  U.S.  EPA.  November  21. 
1997  (UARG  Letter);  Letter  from  Betty  D. 
Montgomery.  Attorney  General  of  Ohio  et.  al./  to 
Richard  Wilson.  Acting  Assisunt  Administrator  lor 
Air  ft  Radiatioo.  U.S.  EPA.  November  5, 1997 
(letters  included  in  the  docket  to  thU  rulemaking)- 
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proposed  action.  EPA  takes  the  position 
that  the  reference  in  section  126(b)  to 
section  110(a)(2)(D)(ii)  is  a  drafting  error 
and  that  Congress  intended  to  reference 
section  110(a)(2)(D)(i).  The  merit  of  this 
statutory  interpretation  is  apparent  on 
several  levels.  First,  the  reference  to 
"the  prohibition  of  section 
110(a)(2)(D)(ii)"  is  ambiguous  at  best, 
and  arguably  nonsensical,  since  section 
110(a)(2)(D)(ii)  contains  no  prohibiUon. 
yet  110(a)(2)(D)(i)  does.  Second,  the 
statutory  cross  reference  contained  in 
section  126(b).  if  taken  on  its  face, 
would  render  section  126(b}  largely 
meaningless.  Finally,  the  legislative 
history  of  the  CAA  Amendments 
supports  this  interpretation.  The  EPA's 
interpretation  is  consistent  with  the 
reading  of  the  CAA  prior  to  the  1990 
Amendments  and  Congress  expressed 
no  indication  that  it  meant  to 
substantively  revise  this  provision  of  the 
statute  at  the  time  it  administratively 
renumbered  the  provision. 

The  EPA  also  does  not  believe  that  the 
reference  to  section  110(a)(2)(D)(ii)  is  a 
mistaken  cross-reference  to  section 
110(a)(2)(D)(i)(II).  Such  a  cross-reference 
would  limit  the  availability  of  section 
126  to  the  prevention  of  significant 
deterioration  and  visibility  provisions  of 
section  110(a)(2)(D)(i}.  a  severe 
limitation  for  which  there  is  no 
indication  in  the  legislative  history. 

Section  126(b)  authorizes  the  EPA  to 
find  that  any  major  source  or  group  of 
stationary  sources  emits  or  would  emit 
any  air  pollutant  "in  violation  of  the 
prohibition  of  section  (a)(2)(D)(ii)o!\his 
title  or  this  section"  (emphasis  added). 
However,  section  110(a)(2)(D)(ii) 
contains  no  prohibition.  Rather,  it 
provides  that  SlPs  must  "contain 
adequate  provisions  insuring 
compliance  with"  statutory  sections 
relating  to  interstate  and  international 
pollution  abatement. 

By  contrast,  section  110(a)(2)(D)(i)— 
the  provision  that  EPA  beUeves 
Congress  intended  to  cross-reference  in 
section  126(b) — does  contain  a 
prohibition.  It  requires  that  SIPs  contain 
adequate  provisions  "prohibiting"  any 
source  or  other  type  of  emissions 
activity  within  the  State  from  emitting 
any  air  pollutant  in  amounts  that, 
among  other  things,  will  contribute 
significantly  to  nonattainment  in,  or 
inteifere  with  maintenance  by,  another 
SUte  with  respect  to  the  NAAQS.  Thus, 
the  textual  interplay  between  sections 
126(b)  and  110(a)(2)(D)  provides  strong 
evidence  that  the  CAA  contains  "a 
simple  scrivener's  error,  a  mistake  made 
by  someone  unfamiliar  with  the  law's 
object  and  design."  In  re  Chateaugay 
Corp..  89  F.ad  942,  954  (2d  Cir.  1996) 
(holding  that  courts  are  empowered  to 


correct  an  erroneous  statutory  cross- 
reference  that  inadvertently  results  from 
legislative  changes  (quoting  United 
States  Nat 'I  Bank  v.  Independent  Ins. 
Agents.  508  U.S.  439. 462  (1993));  see 
also.  United  States  v.  Gibson.  770  F.2d 
306.  308  (2d  Cir.  1985)  (per  curiam) 
(correcting  ambiguity  in  criminal  finud 
statute  that  resulted  from  the  error  of  a 
scrivener  in  using  the  word  'and'  rather 
than  'or'  when  codifying  the  statute). 
As  further  support,  reading  section 
126(b)  as  oross-referencing  section 
110(a)(2)p)(ii)  essenUally  rendere  that 
provision  redundant  and  meaningless. 
Section  126  allows  a  party  to  petition 
EPA  with  respect  to  a  "violation  of  the 
prohibition  in  section  110(a)(2)(O)(ii)  or 
this  section."  Section  110(a)(2)(D)(ii) 
cross-references  back  to  section  126,  as 
well  as  to  section  115.  To  the  extent 
secUon  110{a)(2){D)(ii)  cross-references 
back  to  section  126,  the  statute  is 
redundant.  Reading  the  two  provisions 
together,  section  126  would  provide  an 
opportunity  for  parties  to  file  a  petition 
claiming  that  a  SIP  violates  the 
prohibition  of  section  110(a)(2)(D)(ii) 
(i.e.,  section  126)  or  this  section  (i.e., 
section  126). 

Moreover,  to  the  extent  section 
110(a)(2)(D)(ii)  references  section  115, 
the  provision  is  meaningless.  There  is 
no  relief  that  can  be  provided  under 
section  126.  Sections  126  and  115  create 
separate  processes  for  diffierent  parties 
to  petition  the  Agency  for  a  finchng  that 
SIP  is  inadequate.  Under  section  115, 
the  Administrator  may  issue  a  SIP  Call 
to  a  State  based  on  a  request  by  an 
international  agency  or  the  Secretary  of 
State  that  an  air  pollutant  or  pollutants 
emitted  in  the  United  States  "cause  or 
contribute  to  air  pollution  which  may 
reasonably  be  anticipated  to  endanger 
public  health  or  welfare  in  a  foreign 
country."  In  contrast,  only  "States"  or 
"political  subdivisions"— entities  under 
the  jurisdiction  of  the  United  States- 
may  request  relief  under  section  126.  If 
Congress  intended  States  or  political 
subdivisions  in  the  United  States  with 
the  opportunity  to  seek  relief  for 
pollution  transported  to  foreign 
countries.  Congress  could  have 
provided  so  in  a  much  clearer  fashion 
in  section  115.  It  Is  highly  doubtful  that 
Congress  would  have  useid  such  a 
oyptic  reference  to  grant  political 
entities  within  the  United  States  the 
power  to  address  pollution  being 
transported  out  of  the  country  firom 
other  States. 

Finally.  EPA's  interpretation  that 
there  is  a  scrivener's  error  and  that  the 
reference  should  be  to  section 
110(a)(2)(D)(i),  fiu  with  the  legislaUve 
history  on  this  provision.  Courts 
"recognize  that  during  the  drafting 


process  an  error  may  creep  in,"  and  that 
"statutes  are  not  dn^ed  with 
mathematical  precision,  and  should  be 
construed  with  some  insight  into 
Congress'  ptirpose  at  the  time  of  the 
enactment."  In  re  Chateaugay  Coip..  89 
F.3d  at  953.  Here,  the  legislative  history, 
as  set  forth  in  the  Senate  Report  and  the 
House  Conference  Report  regarding  the 
1990  CAA  Amendments,  provides 
additional,  persuasive  evidence  that 
section  126(b)'8  cross-reference  to 
section  110(a)(2)(D)(ii)  is  erroneous.  See 
Pierpont  v.  Bames.  94  F.3d  813, 817  (2d 
Cir.  1996)  (committee  reports  are 
"particularly  good  indicator(s)  of 
congressional  intent,")  cert,  denied,  117 
S.  Ct.  1691  (1997). 

To  start,  the  Senate  Report  observes 
that  the  CAA.  prior  to  the  1990 
amendments,  allowed  section  126  to  be 
used  only  for  violations  of  section 
110(a)(2)(E)(i),  which  "relate(d)  to  the 
preparation  of  SIP(s)."  S.  Rep.  No.  101- 
228, 101st  Cong..  2d  Sess.  75  (1989), 
reprinted  in  1990  U.S.CC.A.N.  3385. 
3461.  Thus,  under  section  1 26(b) 's  pre- 
1990  vereion,  "a  State  being  injured  by 
another  State's  pollution  (could)  file  a 
complaint  about  the  offending  State's 
SIP,  but  not  the  pollution  itself."  Id.  at 
76, 1990  U.S.C.C.A.N.  3385,  3462. 
Notably,  the  Senate  Report  makes  no 
mention  of  changing  section  126(b)'s 
cross-reference  to  section 
1 10(a)(2)(E)(i)—  nor  would  it,  since 
secUon  110(a)(2)(E)(i)  had  defined  the 
SIP  violation  historically  redressable 
under  section  126(b).  Because  the 
amendments  simply  revised  the  text  of 
former  section  1 10(a)(2)(E)(i)  and  then 
renumbered  it  as  section  110(a)(2)(D)(i), 
compare  42  U.S.C.A.  7410(a)(2)(E)(i) 
(1990)  with  42  U.S.C.A.  7410(a)(2)(D)(i) 
(1995).  3  there  is  substantial  reason  to 
believe  that  section  1 26(b) 's  current 
cross-reference  to  section  110(a)(2)(D)(jj) 
is  mistaken. 

Indeed,  "(w]hen  Congress  revises  and 
renumbere  existing  laws,  a  court  should 
not  infer  any  legislative  aim  to  change 
the  law's  effect  unless  such  intention  is 
clearly  expressed."  In  re  Chateaugay 
Corp..  89  F.3d  at  953  (citing  Finleyv. 
United  States.  490  U.S.  545,  554  (1989)). 
Far  from  expressing  a  clear  intent  to 
effectuate  the  fundamental  change  in 
law  that  would  result  from  section 
126(b)'s  new  cross-reference  to  section 
110(a)(2)(D)(u),  the  legislative  history 
for  the  1990  CAA  Amendments  actually 


'  The  1090  CAA  AraendnienU  revised  lection 
110(aX2)(D)  by  dropping  certain  provisions  not 
relevant  here,  and  incorporating  other  provisions 
previously  conuined  in  section  110(aH2)(E).  See 
CAA  Amendments  of  IQW.  Pub.  L.  101-549,  101(bl, 
104  Sut.  2404(1900):  S.  Rep.  No.  101-228.  lOlsl 
Cong..  2d  Seaa.  20  (1909),  reprinted  in  1990 
U.S.CCA.N.  3385.  3406. 
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demonstrates  a  contrary  purpose. 
According  to  the  House  (Conference 
Report,  these  amendments  sought  to 
"enhance  the  enforcement  authority  of 
the  Federal  government  under  the  CAA, 
"including  "EPA  enforcement  authority 
regarding  violations  of  State 
Implementation  Plans."  H.  Rep.  No. 
101-952, 101st  Cong.  2d  Sess.  347 
(1990),  reprinted  in,  1990  U.S.CC.A.N. 
3385,  3879.  As  noted  above,  however, 
the  ambiguous  change  in  section 
1 26(b) 's  cross-reference  would 
apparently  divest  the  EPA  of  its  former 
jurisdiction  to  redress — via  the  section 
126  petition  process — SIP  violations 
regarding  interstate  pollution.  See  42 
U.S.C.A.  7426(b)  (1990)  (authorizing 
EPA  to  adjudicate  petitions  alleging 
violations  of  SIP  requirements  that  are 
now  substantially  incorporated  into 
section  1 10(a)(2)(D)(i)).  Given  the  lack  of 
any  legislative  history  that  would 
support  such  a  significant  shift  in 
policy,  and  considering  Clongress'  stated 
desire  to  enhance  the  EPA's  SIP 
enforcement  authority,  this 
contradictory  result  is  highly  suspect. 
See  In  re  C3iateaugay  Corp.,  89  F.3d  at 
953  ("where  it  ^pears  plain  that  an 
error  in  drafting  has  occurred,  so  that  a 
literal  construction  would  make  a 
dramatic  change  in  long-standing  law,  it 
is  both  sensible  and  permissible  for 
judges  to  consider,  in  conjunction  with 
other  factors.  Congress'  complete  silence 
on  the  literal  effect  of  the  change.")  * 
The  EPA  believes  that  its  proposed 
interpretation  is  permissible  because  it 
resolves  the  ambiguity  in  the  interplay 
between  sections  126  and  110(a)(2)(D) 
in  a  manner  that  harmonizes  and  gives 
meaning  to  all  of  their  provisions  and 
.  reasonably  accommodates  the  purposes 
of  the  provisions.  See  Chevron,  U.S.A.. 
Inc.  v.  Natural  Resources  Defense 
Council.  467  U.S.  837,  844  (1984). 


*The  Senate  Report  also  expresses  a 
congressional  desire  to  promote  the  EPA's 
enforcement  activity,  not  to  constrain  it.  As  the 
Senate  committee  observed,  prior  to  1990,  the  CAA 
"allowled)  a  State  to  file  a  petiUon  with  the 
Administrator  complaining  of  interstate  air 
pollution  (in  violation  of  section  110(a)(2)(EK>)).  but 
not  to  file  a  lawsuit  for  violation  of  section  126.  The 
•mendnient  to  section  304.  (however,)  allow(ed)  a 
Sute,  and  citisens.  to  sua  in  Federal  district  court 
for  violation  of  section  126."  S.  Rep.  No.  101-228, 
lOlst  Cong..  2d  Seas.  76  (1989).  reprinted  in  1990 
U.S.CCA.N.  3385.3462.  That  Congress  created  a 
judicial  mechanism  by  which  to  compel  the  EPA  to 
respond  to  section  126  petitions  is  instructive. 
Because  this  legislative  action  is  clearly 
inconsistent  with  any  construction  of  the  CAA  that 
divesU  the  EPA  of  lu  authority  to  enforce  the  very 
SIP  requirements  formerly  contained  in  section 
110(a)(2)(EMi).  it  casU  serious  doubt  upon  the 
validity  of  section  126(b)'s  amended  cross-reference 
to  section  1 10(aX2)PHii). 


2.  EPA's  Analytical  Approach  for 
Determining  Whether  To  Grant  or  Deny 
the  Petitions 

a.  EPA's  Interpretation  of  Significant 
Contribution  under  Section  110.  The 
EPA's  final  NOx  SIP  call  rule  sets  forth 
EPA's  interpretations  of  section 
110(a)(2)(D)(i)(I)  in  the  context  of 
regional  transport  of  ozone.  The  EPA 
proposes  and  is  seeking  comment  on 
retaining  and  employing  those 
interpretations  for  purposes  of 
determining,  under  section  126(b), 
whether  any  of  the  sources  and  source 
categories  named  in  the  petitions  "emits 
or  would  emit  any  air  pollutant  in 
violation  of  the  prohibition"  of  section 
110(a)(2)(D)(i)(I).  For  purposes  of  this 
proposal,  n'A  incorporates  into  the 
proposal,  by  reference,  the  explanation 
of  those  interpretations,  as  well  as  all  of 
the  supporting  rationale  and  technical 
support  for  them.  See,  especially. 
Section  II  of  the  preamble  to  the  final 
NOx  SIP  call  rule.  Each  of  these  steps 
is  cUscussed  in  the  remainder  of  Section 
II  of  this  notice. 

b.  Applying  EPA's  Section  110 
Interpretation  of  "Significant 
(Contribution"  and  "Interference"  under 
Section  126.  The  EPA  proposes  to  apply 
its  interpretation  of  section 
110(a)(2)(D)(i)(I)  to  determine  which  if 
any  NOx  sources  or  source  categories 
named  in  the  section  126  petitions 
"emits  or  would  emit  any  air  pollutant 
in  violation  of  the  prohibition"  in 
section  110(a)(2)(D)(i)(I).  The  EPA 
believes  that  its  interpretations  in  the 
context  of  section  110  apply  with 
relative  ease  to  its  decision  under 
section  126,  with  one  additional  step 
noted  below. 

First,  in  acting  on  the  section  126 
petitions,  EPA  proposes  to  use  the 
linkages  it  drew  in  the  NOx  SIP  call 
rulemaking  between  specific  upwind 
States  and  nonattainment  and 
maintenance  problems  in  specific 
downwind  States.  The  EPA  is  seeking 
comment  on  and  will  carefully  evaluate 
these  linkages,  and  in  particular,  the 
linkages  EPA  has  made  between  some  of 
the  more  distant  States,  such  as  the 
linkages  made  between  Alabama  and 
Pennsylvania  and  Missouri  and 
Pennsylvania. 

to  the  next  step,  EPA  determines 
which  of  that  "covered"  upwind  State's 
major  stationary  NOx  sources  that  are 
named  in  the  downwind  State's  petition 
may  emit  in  violation  of  the  prohibition 
in  section  110(a)(2)(D)(i)  because  they 
emit  in  amounts  that  contribute 
significantly  to  noiuttainment  in,  or 
interfere  with  maintenance  by,  the 
petitioning  State.  F(»  this,  EPA  proposes 
to  use  its  analysis  of  highly  cost- 


effective  measures  in  the  NOx  SIP  call 
rule  to  determine  which  of  the  covered 
upwind  States'  major  stationary  NOx 
sources  named  in  the  petitions  emit 
NOx  in  amounts  that  contribute 
significantly.  Thus,  if  EPA  identified 
highly  cost-effective  measures  for  a 
particular  source  category  in  the  NOx 
SIP  call,  then  EPA  proposes  in  this 
notice  to  make  an  affirmative  "tedmical 
determination" — i.e.,  a  finding  that  any 
source  in  that  category  located  in  a 
covered  upwind  State  emits  in  amounts 
that  will  contribute  significantly  to 
nonattainment  in,  or  interfere  with 
maintenance  by.  the  petitioning  State(s) 
linked  to  that  upwind  State. 

This  methodology  applies  both  to  a 
petition  that  names  sources  in  the  entire 
contributing  upwrind  State  and  to  a 
petition  that  names  sources  in  only  a 
small  portim  of  an  upwind  contributing 
State.  As  described  more  fully  in  the 
NOx  SIP  call  rulemaking,  the  only 
viable  solution  to  ozone  nonattainment 
is  to  apply  pollution-reduction 
measures  to  a  large  collection  of  sources 
in  many  States,  each  one  of  which  by 
itself  may  produce  a  small  or  perhaps 
immeasurable  impact  on  the 
nonattainment  problem  for  a  particular 
area.  Under  this  collective  contribution 
approach,  if  EPA  determines  that  the 
full  set  of  NOx  sources  in  an  upwind 
State  significantly  contributes  to 
nonattainment  in.  or  interferes  with 
maintenance  by.  a  particular  downwind 
State,  then  any  NOx  sources  in  the 
upwind  State  that  can  apply  highly  cost- 
effective  control  measures  must  be 
considered  part  of  the  solution  to  those 
downwind  problems  and  therefore 
contributes  to  downwind 
nonattainment; 

c.  Emitting  "In  Violation  of  the 
Prohibition"  in  Section  110 — the 
Decision  Whether  to  Grant  or  Deny  Each 
Petition.  As  noted  above,  the  test  imder 
EPA's  interpretation  of  section  126  is 
whether  the  sources  named  in  the 
petitions  emit  in  violation  of  the  section 
110(a)(2)(D)(i)  prohibition.  That 
prohibition,  however,  by  the  terms  of 
section  110(a)(2)(D)(i).  should  be 
included  in  SEP  provisions.  The  EPA 
has  now  issued  its  NOx  SIP  call  rule 
under  that  section,  and  has  set  forth  a 
track  that  upwind  States  must  follow  to 
satisfy  its  terms.  Under  the  NOx  SIP 
call,  EPA  has  given  the  covered  States 
until  September  1999  to  submit  SIPs 
satisfying  the  rule,  and  has  specified 
that  those  SIPs  must  prohibit  the  NOx 
emissions  that  contribute  significantly 
by  a  date  no  later  than  May  1 .  2003.  By 
that  rule,  EPA  has  establi^ied  emissions 
budgets  for  each  State,  which  reflect 
elimination  of  the  significant 
contribution  of  NOx  emissions  within 
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the  State.  The  EPA  has  further 
established  by  rule  May  1,  2003  as  the 
final  date  by  which  all  measures  to  meet 
that  budget  must  be  implemented.  In 
addition,  EPA  has  proposed  a  FIP  that 
could  be  promulgated  if  a  State  fails  to 
respond  adequately  to  the  NOx  SEP  call. 
Section  126  calls  for  relief  where  EPA 
finds  that  sources  are  emitting  "in 
violation  of  the  prohibition"  of  section 
no(a)(2)(D)(i).  The  EPA  believes  that  it 
is  sensible  to  interpret  this  language  in 
light  of  the  ongoing  action  of  both  States 
and  EPA.  Thus,  so  long  as  EPA  and 
States  (and  ultimately  the  sources  the 
State  determines  to  regulate)  are  on 
track  to  meet  the  goals  of  the  NOx  SIP 
call.  EPA  believes  it  is  appropriate  to 
determine  that  sources  are  not  emitting 
in  violation  of  the  prohibition  in  section 
110(a)(2)(D)(i)  for  purposes  of  section 
126(b).  States  and  EPA  will  be  on  track 
if  States  timely  submit  a  complete  and 
approvable  SIP  and  EPA  acts  promptly 
to  approve  the  plan.  In  the  alternative, 
if  a  State  fails  to  submit  in  a  timely 
manner  a  complete  or  approvable  plan, 
efforts  will  be  on  track  so  long  as  EPA 
promulgates  a  FIP.  The  EPA  further 
believes  this  approach  is  sensible 
because  an  alternative  interpretation, 
which  would  result  in  a  section  126 
remedy  going  into  effect  despite  timely 
action  by  States  and  EPA  in  response  to 
the  NOx  SIP  call,  would  lead  to 
unnecessary  and  duplicative  efforts. 
Such  an  approach  would  not  only  waste 
Agency  resources,  but  could  ultimately 
undermine  efforts  to  reduce  interstate 
transport  by  adding  confusion  to  the 
process. 

Based  on  this  interpretation  of  the 
language  in  section  126.  EPA  has 
considered  an  alternative  form  of  final 
action  on  the  section  126  petitions  that 
takes  into  account  whether  the  State 
and/or  EPA  is  on  track  to  institute  a 
satisfactory  plan  in  response  to  the  NOx 
SIP  call  rule. 

As  described  in  Section  I  above,  the 
proposed  consent  decree  would  require 
EPA  to  take  a  final  action  on  the  section 
126  petitions  by  April  30. 1999.  In 
formulating  the  proposed  consent 
decree.  EPA  developed  an  alternative 
approach  that  it  believes  would 
harmonize  the  section  126  and  110 
actions.  Specifically,  paragraph  S.b.  and 
c.  state  that: 

b.  Unless  EPA  takes  the  final  action 
described  in  paragraph  6,  as  to  each 
individual  petition,  EPA's  Hnal  action  will  be 
to— 

(i)  Grant  the  requested  finding,  in  whole  or 
part:  and/or 
(ii)  Deny  the  petition,  in  whole  or  part. 

c.  Unless  EPA  denies  a  petition  in  whole, 
its  final  action  will  include  promulgation  of 
a  remedy  under  CAA  section  126(c)  for 


sources  to  the  extent  that  a  requested  finding 
Is  granted  with  respect  to  those  sources. 

Then  paragraph  6  states: 

6.  EPA  shall  be  deemed  to  have  complied 
with  the  requirements  of  Paraigraph  S(a)  if  it 
instead  takes  a  final  action  by  April  30, 1999, 
that— 

a.  makes  an  affirmative  deteraiination 
concerning  the  technical  components  of  the 
"contribute  significantly  to  nonattainment" 
or  "interfere  with  maintenance"  tests  under 
CAA  section  110(a)(2)(D)(i).  42  U.S.C  section 
7410{a)(2)(D)(i): 

b.  further  provides  that: 

(i)  If  EPA  does  not  issue  a  proposed ' 
approval  of  the  relevant  Upwind  State's  SIP 
revision  (submitted  in  response  to  the  NOx 
SIP  call)  by  November  30,  1999,  then  the 
finding  will  be  deemed  to  be  granted  as  of 
November  30, 1999,  without  any  further 
action  by  EPA; 

(ii)  If  EPA  issues  a  proposed  approval  of 
said  SIP  revision  by  November  30, 1999,  but 
does  not  issue  a  final  approval  of  said  SIP 
revision  by  May  1,  2000,  then  the  finding 
will  be  deemed  to  be  granted  as  of  May  1, 
2000.  without  any  further  action  by  EPA; 

(iii)  If  EPA  issues  a  final  approval  of  said 
SIP  revision  by  May  1,  2000.  EPA  must  take 
any  and  all  further  actions,  if  necessary  to 
complete  its  action  under  section  126,  no 
later  than  May  1,  2000;  and 

c.  Promulgates  a  remedy  under  CAA 
section  126(c)  for  sources  to  the  extent  that 
an  affirmative  determination  is  made  with 
respect  to  those  sources. 

The  EPA  believes  that  the  alternative 
form  of  final  action  set  forth  in 
Paragraph  6  of  the  proposed  decree  best 
harmonizes  sections  110(a)(2)(D)(i)(I) 
and  126.  The  EPA  believes  that  sources 
in  an  upwind  State  should  not  be 
considered  to  be  emitting  an  air 
pollutant  in  violation  of  the  section  110 
prohibition,  and  hence  EPA  should  not 
grant  a  petition  naming  such  sources,  if 
the  State  is  adhering  to  the  NOx  SIP  call 
rule's  schedule  for  submission  of  an 
approvable  SIP  revision,  and  EPA  is 
acting  speedily  to  approve  the  SIP — or, 
failing  that,  if  EPA  has  promulgated  a 
FIP  for  the  State.  After  all,  if  EPA's  rule 
provides  a  particular  path  for  the 
development  of  a  plan  calling  on 
sources  to  reduce  interstate  pollution  by 
May  1,  2003.  and  under  that  rule  either 
the  upwind  State  or  EPA  is  moving 
forward  to  develop,  take  action  on  or 
promulgate  a  satisfactory  plan  meeting 
that  rule  and  achieving  attainment  as 
expeditiously  as  practicable,  it  would  be 
difficult  to  conclude  that  an  affected 
source  in  the  upwind  State  "emits  or 
would  emit  in  violation"  of  the 
prohibition  that  the  plan  is  not  yet 
required  to  contain.^ 


For  these  reasons,  EPA  proposes  to 
follow  the  alternative  described  in 
Paragraph  6  of  the  proposed  decree. 
Thus,  Q>A  proposes  to  structure  its  final 
action  to  contain:  (1)  A  series  of 
"technical  determinations"  as  to  which 
sources  in  which  States  named  in  the 
petitions  would  emit  in  violation  of  the 
section  110  prohibition  if  the  State  or 
EPA  were  to  fall  off  track  in  putting  a 
timely  and  satisfactory  plan  in  place: 
(2)  detenninations  that  the  petitions  will 
automatically  be  deemed  granted  or 
denied  on  the  basis  of  the  events  set 
forth  in  Paragraph  6;  and  (3)  the 
remedial  requirements  that  will  apply  to 
the  sources  receiving  affirmative 
technical  determinations  if  a  petition 
naming  those  sources  is  ultimately 
deemederanted. 

The  EPA  believes  that  the  timefiames 
and  triggers  in  Paragraph  6  are 
reasonable  and  feasible,  and  the  Agency 
intends  to  execute  them  timely.  For 
States  that  make  a  timely  SIP 
submission.  EPA  believes  it  is  feasible 
for  the  Agency  to  issue  a  proposed  rule 
within  60  days  of  the  submission 
deadline.  Under  the  CAA.  EPA  is 
provided  60  days — but  no  more  than  6 
months — in  which  to  affirmatively 
determine  whether  a  submission  is 
complete. 

If  EPA  does  not  make  an  affirmative 
completeness  determination,  the 
submission  is  deemed  complete.  Once  a 
submission  is  affirmatively  found  to  be 
or  is  deemed  complete,  the  CAA  then 
provides  EPA  with  12  months  to 
approve  or  disapprove  the  submission, 
llius,  at  maximum,  the  CAA  provides 
EPA  with  18  months  to  approve  or 
disapprove  a  SIP  submission.  The  EPA 
is  proposing  a  7-month  period  to  act  on 
submissions  in  response  to  the  NOx  SIP 
call.  While  this  period  is  shorter  than 
the  maximum  period  contemplated 
under  the  CAA,  EPA  believes  that  it  is 
feasible  and  appropriate  in  the  present 
drctunstances.  The  EPA  anticipates  that 
the  EPA  Regional  Offices  will  be 
working  with  States  as  States  draft  rules 
in  response  to  the  NOx  SIP  call  and  will 
be  well  prepared  to  issue  a  proposed 
determination  within  60  days  of  the 
required  submission  date.  Further,  in 
light  of  EPA's  work  with  the  States  in 
development  of  their  plans,  the  5-month 
period  between  proposal  and  final 
action  should  allow  the  Agency  ample 
time  to  review  any  comments  and  to 


'  Moraover  there  do«*  sppaar  to  be  teiuion 
between  taction  110(aX2HD),  which  does  not 
establish  the  timing  as  to  when  the  SIP  prohibition 
needs  to  be  effective  against  sources  (i.e..  when 
sources  need  to  implement  controls  to  reduce 


emissions)  and  the  timing  in  section  126,  which 
requires  implementation  no  later  than  3  years 
following  a  section  126(b)  determination.  The  EPA 
does  not  believe  that  Congress  intended  section  126 
to  be  used  to  shorten  timeframes  for  action  that  EPA 
has  previously  determined  are  approvable  for 
purposes  of  eliminating  signiricant  contribution  to 
nonattainment  areas  in  other  States. 
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prepare  a  final  action.  An  additional 
benefit  of  this  schedule  for  EPA  action 
is  that  it  will  provide  sources  with 
certainty  about  the  applicable 
requirements  well  before  the  latest 
implementation  date  that  is  permitted 
by  the  NOx  SIP  call.  Moreover,  if  the 
State  fails  to  submit  an  approvable  plan, 
EPA  will  be  well  positioned  to 
promulgate  a  FIP  for  the  State,  based  on 
the  FIP  proposal  that  the  Agency  is 
jfHHiing  separately.  It  is  important  to 
achieve  the  NOx  reductions  necessary  to 
protect  public  health  and  to  attain  the 
NAAQS  as  expeditiously  as  practicable. 
Therefore,  where  a  State  or  EPA  has 
foiled  to  meet  a  deadline  it  will  be 
critical  to  have  the  section  126  remedy 
go  into  effect  as  soon  as  possible 
thereafter  in  order  to  ensure  that  the 
NOx  emission  reductions  are  achieved 
as  soon  as  practicable,  which  in  the 
NOx  SIP  call  EPA  has  determined  to  be 
May  1,  2003.  The  schedule  EPA  has 
proposed  to  enter  into  is  intended  to 
ensure  that  either  the  FIP  or  the  126 
remedy  goes  into  effect  in  order  to 
achieve  the  NOx  emission  reductions  by 
May  1,  2003. 

B.  Weight  of  Evidence  Determination  of 
Named  Upwind  States 

As  discussed  above,  in  acting  on  the 
section  126  petitions  EPA  proposes  to 


rely  on  the  cimclusions  it  drew  in  the 
final  NOx  SIP  call  rulemaking  to 
determine  whether  the  emissions  in 
named  upwind  States  contribute 
significantly  to  the  1-hour  and  8-hour 
nonattainment  and  maintenance 
problems  in  the  petitioning  States.  To 
evaluate  the  air  quality  impacts  in  the 
final  NOx  SIP  call  rulemaking,  EPA 
used  a  weight-of-evidence  approach 
involving  three  sets  of  modeling 
information:  The  State-by-State  UAM-V 
zero-out  modeling,  the  CAMx  source 
apportionment  modeling,  and  the  OTAG 
subregional  modeling  and  other 
information  such  as  emission  density 
and  transport  distance.^  A  number  of 
"metrics"  (i.e.,  measures  of  ozone 
contributions)  were  used  to  assess  the 
air  quality  e^cts  from  several 
perspectives  of  contribution  from 
sources  in  various  upwind  States.  The 
technical  details  of  the  modeling 
information  and  metrics  are  described 
in  the  final  NOx  SIP  call  rulemaking. 

The  named  upwind  States  which  are 
linked  as  containing  sources  that  are 
significant  contributors  to  each 
petitioning  State  in  the  final  NOx  SIP 
call  rulemaking  are  listed  in  Tables  D- 

1  for  the  1-hour  NAAQS  and  Table  II- 

2  for  the  8-hour  NAAQS.  The 
information  that  EPA  relied  on  in 
making  these  significance  linkages  is 


provided  in  the  final  NOx  SIP  call 
rulemaking.  All  of  the  information  that 
is  contained  in  the  docket  of  the  NOx 
SIP  call  rulemaking  is  incorporated  by 
reference  into  this  proposal  The  EPA 
concluded  from  all  of  this  infonnation 
that  the  following  20  jurisdictions 
contain  sources  that  make  a  significant 
contributi(m  to  ncMiattainment  in,  or 
interfere  with  maintenance  by,  one  or 
more  petitioning  States  under  the  1- 
hour  and/or  the  8-hour  NAAQS: 

Alabama 

Connecticut 

Delaware 

District  of  Columbia 

niinms 

Indiana 

Kentucky 

Maryland 

Massachusetts 

Michigan 

Missouri 

New  Jersey 

New  York 

North  Carolina 

Ohio 

Pennsylvania 

Rhode  Island 

Tennessee 

Virginia 

West  Virginia 


TABLE  11-1  -NAMED  UPWIND  STATES  WHICH  CONTAIN  SOURCES  THAT  CONTRIBUTE  SIGNIFICANTLY  TO  1-HR 

NONATTAINMENT  IN  PETITIONING  STATES 


PaMioning  Stale 


New  Yo<fc 

PatwtsyMrta 


Rhode  Wwid 


New  Hampshire 
moni  ....»».». 

ToW 


DE,  DC,  IN,  KY,  MO,  Ml.  NC.  NJ,  OH,  PA.  VA,  WV. 

DE.  DC,  IN.*  KY,-  MO.  Ml..  NC„  NJ.  NY.  OH,  PA,  VA.  WV. 

NC,  OH  VA,  WV. 

OH,WV. 

OH,WV. 

CT,  DE,  DC.  MO.  MA,  NJ,  NY,  PA.  RJ. 

CT,  DE,-  DC.-  MA.  MO,'  NJ,  NY,  PA,  Rl.  VA.* 

None.  


CT,  DE,  DC,  IN,  KY,  MA.  MO,  Ml,  NC,  NJ,  WY,  OH,  PA.  Rl,  VA.  WV. 


-Up^  Sm»  ~^w«h-n«5«««J_«d^^^  '^  --•^' 


State^^  ol  New  Hm^uNn  is  inchxlad  in  the  Boslon/PortimotAh  non^lainmert  i 

TABLE  11-2   NAMED  UPWIND  STATES  WHICH  CONTAIN  SOURCES  THAT  CONTRIBUTE  SIGNIFICANTLY  TO  &+lR 

NONATTAINMENT  IN  PETITIONING  STATES 


PetHioning  State 

Pannsylwarie  -'....- 

Masiiii  lamrtlri 

VeiiiHint _..--. 

ToW 


AL,  lU  IN,  KY,  Ml,  MO,  NC,  OH,  TN,  VA  WV. 

OH,WV. 

Nonft.  • 


AU  IL,  IN,  KY,  Ml,  MO.  NC.  OH,  TN,  VA  WV. 


The  EPA  also  concluded  that  sources 
in  the  following  11  States  do  not  make 


•The  UAM-V  is  the  Variable-grid  Uibwj  Airshed 
Model.  The  CAMx  is  the  Comprehensive  Air 
Quality  Model  With  Extensions. 


a  significant  contribution  to 
nonattainment  in,  or  interfere  with 
maintenance  by,  any  of  the  petitioning 
States  under  the  1-hour  and/or  the  8- 
hour  NAAQS: 
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Arkansas 

Georgia 

Iowa 

Louisiana 

Maine 

Minnesota 

Mississippi 

New  Hampshire 

South  Carolina 

Wisconsin 

Vermont 

As  discussed  below,  in  Section  n.F., 
EPA  does  not  have  the  same  level  of 
information  available  regarding  the 
named  States  of  Maine,  New 
Hampshire,  and  Vermont  as  it  has  for 
the  other  States  named  in  petitions. 
Therefore,  EPA  intends  to  conduct 
further  analyses  on  these  three  States.  If 
the  additional  analyses  show  that 
sources  in  any  of  these  States 
significantly  contribute  to  a  relevant 
petitioning  State,  EPA  will  issue  a 
supplemental  notice  of  proposed 
rulemaking  based  on  the  new 
information. 

C.  Cost  Effectiveness  of  Emissions 
Reductions 

As  described  in  Section  II.A,  above, 
the  second  prong  of  the  significant- 
contribution  interpretation  that  EPA 
applied  in  the  NOx  SIP  call  rule,  and 
that  EPA  proposes  to  apply  for  purposes 
of  this  proposal,  is  the  extent  to  which 
"highly  cost-effective"  NOx  control 
measures  are  available  for  the  types  of 
stationary  sources  named  in  the 
petitions.^. 

As  in  the  NOx  SIP  call  rule,  the  EPA 
proposes  to  select  these  highly  cost- 
effective  measures  by  examining  the 
technological  feasibility,  administrative 
feasibility  and  cost-per-ton-reduced  of 
various  multistate  ozone  season  NOx 
control  measures  and  determining  what 
measures  feasibly  achieve  the  greatest 
NOx  reductions  and  are  among  the  most 
reasonable  in  light  of  other  actions  taken 
by  EPA  and  States  to  control  NOx.' 


'  A<  discussed  in  this  section,  the  highly  cost- 
effective  ^llOx  controls  happen  to  apply  only  to 
major  sutionary  sources.  Under  section  126,  EPA 
can  make  a  finding  for  "any  major  source  or  group 
of  stationary  sources."  In  other  words,  even  if  not 
all  sources  subject  to  this  action  were  major,  they 
would  be  part  of  a  group  of  stationary  sources  that 
contribute  significantly  to  nonattainment  and  hence 
could  potentially  be  subject  to  flnding. 

^  As  discussed  in  this  section,  the  highly  coet- 
effective  NOx  controls  happen  to  apply  only  to 
major  sutionary  sources.  Under  section  126,  EPA 
can  make  a  finding  for  "any  major  source  or  group 
of  stationary  sources."  In  other  words,  even  if  not 
all  sources  subject  to  this  action  were  major,  they 
would  be  part  of  a  group  of  stationary  sources  that 
contribute  signiRcanlly  to  nonattainment  and  hence 
could  potentially  be  subject  to  a  finding. 


1.  What  NOx  Controls  Are  Highly  Cost 
Effective 

The  first  step  in  the  cost-effectiveness 
process  was  to  identify  the  types  of 
sources  named  in  the  various  petitions. 
The  petitioning  States  have  identified 
the  source  categories  that  they  believe 
significantly  impact  their  abihty  to 
achieve  attainment  of  the  ozone 
standard.  These  categories  are  listed  in 
Table  I-l  earlier  in  this  notice.  The  EPA 
has  determined  that  the  named  source 
categories  can  be  combined  into  one 
general  category — fossil  fuel-fired 
indirect  heat  exchangers.  This  term 
applies  to  boilers  and  turbines  used  for 
the  production  of  steam,  electricity,  and 
in  some  cases  mechanical  work,  and  to 
process  heaters.  To  assure  equity  among 
the  various  subcategories  of  such 
sources  and  the  industries  they 
represent.  EPA  considered  the  cost 
effectiveness  of  controls  for  each 
subcategory  separately  throughout  the 
affected  20-jurisdiction  region  described 
in  Section  II.B  above.  Sources  are 
combined  into  a  common  subcategory  if 
they  serve  the  same  general  industry 
(e.g.,  boilers  and  turbines  that  are  used 
by  the  electricity  generation  industry  are 
combined  in  the  same  subcategory).  The 
EPA  believes  that  this  categorization 
better  reflects  the  industrial  sectors 
served.  Thereby,  the  EPA  split  the 
population  of  indirect  heat  exchanges 
into  four  subcategories,  consistent  with 
the  approach  EPA  took  in  the  final  NOx 
SIP  call:  (1)  A  subcategory  of  boilers  and 
turbines  serving  generators  greater  than 
25  MWe  that  produce  electricity  for  sale 
to  the  grid  ("large  EGUs"):  (2)  a 
subcategory  of  boilers  and  turbines  with 
a  heat  input  greater  than  250  mmBtu/hr 
that  exclusively  generate  steam  and/or 
mechanical  work  (e.g..  provide  energy  to 
an  industrial  pump),  or  produce 
electricity  for  internal  use  only  and  not 
for  sale  ("large  non-EGUs");  (3)  a 
subcategory  of  process  heaters  with  a 
heat  input  greater  than  250  mmBtu/hr 
("large  process  heaters");  and  (4)  a 
subcategory  of  smaller  indirect  heat 
exchangers,  i.e..  all  such  sources  not 
included  in  the  first  three  subcategories 
("small  sources"). 

As  mentioned  above,  in  evaluating  the 
cost  effectiveness  of  NOx  controls  for 
indirect  heat  exchangers,  the  EPA  has 
taken  the  same  approach  as  that  taken 
in  the  final  NOx  SIP  call.  See  generally. 
Section  II.D  of  the  preamble  to  the  final 
NOx  SIP  call  rule.  In  short,  for  each 
subcategory,  the  amounts  of  emissions 
that  cause  subcategories  in  the  covered 
upwind  States  to  contribute 
significantly  to  a  petitioning  State's 
nonattainment  were  determined  based 


on  the  application  of  NOx  controls  that 
achieve  the  greatest  feasible  emissions 
reduction  while  still  fitlling  mthin  a 
cost-per-ton-reduced  range  that  EPA 
considers  to  be  highly  cost  effective. 
The  NOx  controls  for  this  rulemaking 
were  considered  highly  cost  effective  for 
the  purposes  of  reducing  ozone 
transport  to  the  extent  they  achieve  the 
greatest  feasible  emissions  reduction  but 
still  cost  no  more  than  $2,000  per  ton 
of  ozone  season  NOx  emissions 
removed  (in  1990  dollars),  on  average, 
for  each  subcategory.  The  discussion 
below  further  describes  the  basis  for  this 
cost  amount  and  the  techniques  used  for 
each  subcategory.  The  EPA  believes  that 
certain  controls  that  cost  more  than 
$2,000  per  ton  of  NOx  reduced  are 
reasonably  cost  effective  in  reducing 
ozone  transport  or  in  achieving 
attainment  with  the  ozone  NAAQS  in 
specific  nonattainment  areas;  however, 
EPA  proposes  to  base  the  significant- 
contribution  determination  on  only 
highly  cost-effective  reductions.  In 
addition,  as  discussed  further  below,  in 
determining  whether  to  assume 
reductions  from  the  small  source 
subcategory.  EPA  considered 
administrative  efficiency  in  evaluating 
this  subcategory. 

More  specifically,  to  determine  what 
level  of  control  can  be  considered 
highly  cost  effective.  EPA  considered 
other  recently  undertaken  or  planned 
NOx  control  measures.  Table  II-3 
provides  a  reference  list  of  measures 
that  EPA  and  States  have  undertaken  to 
reduce  NOx  and  their  average  annual 
costs  per  ton  of  NOx  reduced.  These 
measures  cost  up  to  $2,000  per  ton. 
With  few  exceptions,  the  average  cost 
effectiveness  of  these  measures  is 
representative  of  the  average  cost 
effectiveness  of  the  types  of  controls 
EPA  and  States  have  needed  to  adopt 
most  recently,  since  their  previous 
planning  efforts  have  already  taken 
advantage  of  opportunities  for  even 
cheaper  controls.  The  measures  listed  in 
Table  II-3  generally  represent  the 
average  costs  (i.e..  middle  of  the  range 
of  costs)  that  the  nation  has  been  willing 
to  bear  recently  to  reduce  NOx.  The  EPA 
believes  that  the  cost  effectiveness  of 
measures  that  it  or  States  have  adopted, 
or  proposed  to  adopt,  forms  a  good 
reference  point  for  determining  which 
of  the  available  additional  NOx  control 
measures  are  among  the  most  cost- 
effective  measures  that  can  be 
implemented  by  the  sources  considered 
in  today's  action. 
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TABLE  11-3.— AVERAGE  COST  EFFECTIVENESS  OF  NOx  Contfol  Measures  Recently  Undertaken  For  Stationary  Sources 

[1990$] 


Control  measure 


NOxRACT - 

Final  NOx  SIP  call -- "y----^---"V-r^^ 

State  Irrotementation  of  the  Ozone  Transport  Commission  Memorandum  of  Understancing 

New  Source  Performance  Standards  for  Fossil  Steam  Electric  Generation  Units  

New  Source  Performance  Standards  for  Industrial  Boilers ; 


Cost  per 

ton  of  NOx 

removed 


150-1.300. 
Up  to  2.000. 
950-1.600. 
1.290. 
1.790. 


The  EPA  notes  that  there  are  also  a 
number  of  less  expensive  measures 
recently  undertaken  by  the  Agency  to 
reduce  NOx  emission  levels  that  do  not 
appear  in  Table  II-3.  These  actions 
include  the  title  IV  NOx  reduction 
program.  Though  these  actions  are  very 
cost  effective,  the  Agency  is  focusing  on 
what  other  measures  exist,  at  a 
potentially  higher  (though  still  not  the 
highest  reasonable)  cost-effectiveness 
value,  that  can  furdier  reduce  NOx 
emissions.  Table  II-3  is  thereby  useful 
as  a  reference  of  the  next  higher  level  of 
NOx  reduction  cost  effectiveness  that 
the  Agency  considers  among  the  most 
reasonable  to  undertake.  As  a  result,  the 
Agency  proposes  that  NOx  controls  that 
can  feasibly  be  achieved  and  have  tm 
average  subcategory-specific  cost 
effectiveness  less  than  $2,000  per  ton  of 
NOx  removed  be  considered  highly  cost 
effective.  The  sut)categories  that  EPA 
proposes  to  control  are  those  major 
stationary  sources  in  the  named 
categories  for  which  EPA  finds  that 
these  highly  cost-effective  controls  are 
available. 

2.  Determining  the  Cost  Effectiveness  of 
NOx  Controls 

In  an  effort  to  determine  what,  if  any, 
highly  cost-effective  mix  of  controls  is 


available  for  each  subcategory  (i.e.,  large 
EGUs,  large  non-EGUs,  large  process 
heaters,  and  small  sources)  the  Agency 
considered  the  average  cost 
effectiveness  of  alternative  levels  of 
controls  for  each  subcategory  as 
described  in  the  final  NOx  SIP  call.  That 
analysis  is  siuiunarized  here.  The 
average  cost  effectiveness  of  the  controls 
was  calculated  from  a  baseline  level  that 
included  all  currently  applicable 
Federal  or  State  NOx  control  measures 
for  each  subcategory.  The  baseline  did 
not  include  Phase  II  and  Phase  III  of  the 
ore  NOx  MOU  since  those  measures 
are  not  federally  required  and  they  have 
not  yet  been  adopted  by  all  the  involved 
States; « if  the  MOU  were  included  in 
the  baseline,  the  overall  costs  would  be 
lower.  In  determining  the  cost  of  NOx 
reductions  from  large  EGUs.  EPA 
assumed  an  emissions  trading  system. 
As  discussed  in  the  final  NOx  SIP  call. 
EPA  evaluated  and  compared  the  likely 
air  quality  impacts  both  with  and 
without  a  multistate  NOx  emissions 
trading  system  for  electricity  generating 
sources.  This  analysis  shows  that  a 
multistate  trading  program  causes  no 
significant  adverse  air  quality  impacts. 
Because  such  a  program  would  result  in 
significant  cost  savings.  EPA's  cost- 


effectiveness  determination  for  large 
electricity  generating  boilers  and 
turbines  (i.e..  the  majority  of  the  core 
group  of  sources  in  the  trading  program) 
assumes  soiuces  will  participate  in  a 
multistate  trading  program.'  For  non- 
EGU  sources,  EPA  used  a  least  cost 
method  which  is  equivalent  to  an 
assumption  of  an  intrastate  trading 
program.  Inclusion  of  these  sources  in  a 
multistate  trading  program  would 
provide  further  cost  savings. 

Table  II-4  summarizes  the  control 
options  investigated  for  each 
subcategory  covered  by  the  petitions 
and  the  resulting  average,  multistate 
cost  effectiveness  as  presented  in  EPA's 
final  NOx  SIP  call.  Note  that  these  cost 
figxires  are  obtained  by  performing  the 
analysis  over  the  23-jurisdiction  NOx 
SIP  call  area.  The  values  will  be  only 
slightly  different  for  the  SUtes  covered 
by  this  action;  those  differences  are 
insignificant  for  purposes  of  identifying 
highly  cost-effective  controls. 
Additionally,  the  cost  effectiveness 
analysis  included  a  consideration  of 
each  subcategory's  growth,  including 
new  sources.  Thus,  the  control  levels 
arrived  at  are  cost-effective  for  new 
sources  also. 


Table  im.— Average  Cost  Effectiveness  of  Options  Analyzed  ^o 

[1990  doHars  in  2007] 


Subcategory 


Large  EGUs  

Large  Non-EGUs 
Process  Heaters 


Average  cost-effective- 
ness (S/ozone  season 
ton)  for  each  control  op- 
tion 


0.20  IVmmBtu 

$133  

50%  reduction 

$1,235  

$3.000/lon  maximum  per 
source. 


Average  cost-effective- 
ness |$/ozone  season 
ton)  for  each  control  op- 
tion 


0.15  fcrtrmBtu  ..- 

$1,468  

60%  reduction 

$1,477  

$4,000rton  maximum  per 
source. 


$2,850  S2.891 


Average  oost-etfectiveness  ($/ 

ozone  season  ton)  lor  each  corv 

Irol  option 

0.12  lymmBtu. 

$1,760. 

70%reductioa 

$2,155. 

$5.00(yton  maximum  per  sowce. 

$2,891. 


..TM  cos«««.«n.«  ^  ^.^*- 'iirRA'sf  srs3s^"F'Sssr;ii^°.i5  ssrisss^.^2sisss5: 


ductions  beyond  those  required  by  title  IV  or 
ues  represent  reductions  from  uncontrolled  levels. 


•However,  in  the  Regulatory  Analysis  of  the  final 
NOx  SIP  call.  EPA  evaluates  the  economic  impact 


of  including  the  MOU  in  the  beseline  for  the 
electric  power  industry. 


•The  EPA  envisions  sources  in  Slates  that  are 
covered  by  (1 )  the  section  1 10  NOx  SIP  call.  (2)  the 
section  110  FIP.  or  (3)  section  126.  to  be  abte  to 
trade  anx>ng  each  other. 
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The  following  discussion  explains  the 
controls  determined  by  EPA  to  be  highly 
cost-effective  for  each  subcategory. 

i.  Lai^ge  EGUs.  For  large  EGUs.  the 
control  level  was  detennined  by 
applying  a  uniform  NOx  emissions  rate 
across  the  20  jurisdictions  potentially 
subiect  to  section  126  Bndings.  The 
cost-effectiveness  for  each  control  level 
was  detennined  using  the  Integrated 
Planning  Model  (IPM).  Details  regarding 
the  methodologies  used  can  be  found  in 
the  Regulatory  Impact  Analysis  of  the 
NOx  SIP  call  rulemaking.  Table  n-4 
summarizes  the  control  levels  and 
resulting  cost  effectiveness  of  three 
levels  analyzed. 

A  regionwide  level  of  0.20  Ib/mmBtu 
was  rejected  because  though  it  resulted 
in  an  average  cost  effectiveness  of  less 
than  $2,000  per  ton,  the  air  quality 
beneHts  were  less  than  those  for  the  0.15 
Ib/mmBtu  level  which  was  also  less 
than  $2,000  per  ton.  The  results  suggest 
that  a  multistate  level  of  0.15  Ib/mmBtu 
should  be  assumed  when  determining 
the  emission  levels  for  this  subcategory. 
This  control  level  has  an  average  cost- 
effectiveness  of  $1,468  per  ozone  season 
ton  removed.!  ■  This  amount  is 
consistent  with  the  range  for  cost- 
effectiveness  that  EPA  has  derived  from 
recently  adopted  (or  proposed  to  be 
adopted)  control  measures. 

Tne  EPA  acknowledges  that  a  control 
level  of  0.12  Ib/mmBtu.  which  carries  a 
cost  effectiveness  of  $1 ,760  per  ozone 
season  ton  removed,  appears  to  be 
within  the  upper  range  of  cost 
effectiveness.  However,  for  reasons 
explained  in  Section  II.D.  of  the  final 
NOx  SIP  call,  the  EPA  is  proposing  in 
the  section  126  action  not  to  base  Si6 
ECU  control  level  on  0.12  Ib/mmBtu. 
Therefore,  EPA  proposes  to  retain  and 
apply  here  its  determination  from  the 
NOx  SIP  call  rulemaking  that  it  is  highly 
cost  effective  to  control  emissions  from 


large  EGUs  to  a  control  level 
corresponding  to  0.15  Ib/mmBtu. 

ii.  Large  Non-EGUs.  The  EPA 
determined  a  highly  cost-effiective 
control  level  for  large  non-EGUs  by 
applying  a  uniform  percent  reduction 
multistate  in  increments  of  10  percent. 
Details  regarding  the  methodologies 
used  are  in  the  Regulatory  Impact 
Analysis.  Table  0-4  summarizes  the 
control  levels  and  resulting  cost 
effectiveness  for  non-EGUs. 

For  large  non-EGUs.  the  cost- 
effectiveness  determination  includes 
estimates  of  the  additional  emissions 
monitoring  costs  that  sources  would 
incur  in  order  to  participate  in  a  trading 
program.  Some  non-EGUs  already 
monitor  their  emissions.  In  the 
proposed  NOx  SIP  call.  EPA  had  not 
included  monitoring  costs  in  the  cost- 
effectiveness  determination  because 
such  costs  could  not  be  estimated  at  that 
time.  Since  then,  EPA  has  evaluated 
monitoring  system  costs.  These  costs  are 
defined  in  terms  of  dollars  per  ton  of 
NOx  removed  so  that  they  can  be 
combined  with  the  cost-effectiveness 
figures  related  to  control  costs. 
Monitoring  costs  varied  from  about  $150 
to  $400  per  ton  of  NOx  removed, 
depending  on  the  type  of  subcategory. 

The  EPA,  therefore,  proposes  to  retain 
and  apply  here  its  determination  from 
the  NOx  SIP  call  rulemaking  that  for 
large  non-EGUs  a  control  level 
corresponding  to  60  percent  reduction 
from  baseline  levels  is  highly  cost 
effective  (this  percent  reduction 
corresponds  to  a  multistate  control  level 
of  about  0.17  Ib/mmBtu). 

iii.  Large  Process  Heaters.  For  large 
process  heaters,  the  control  level  was 
determined  by  applying  various  cost- 
effectiveness  thresholds,  because 
trading  was  not  assumed  to  be  readily 
available  for  this  subcategory.  Details 
regarding  the  methodologies  used  are  in 


the  Regulatory  Impact  Analysis.  Table 
II-4  summarizes  the  control  levels  and 
resulting  cost  effectiveness  for  each 
option  under  this  subcategory. 

The  EPA  determined  that  controlling 
process  heaters,  though  reasonably  cost 
effective,  is  not  highly  cost  effective. 
Thus  EPA  proposes  that  these  sources 
do  not  emit  in  amounts  that 
significantly  contribute  to  petitioning 
States'  nonattainment  or  maintenance 
problems. 

iv.  Small  Sources.  For  the  subcategory 
of  small  sources,  EPA  is  proposing  to 
determine  that  no  additional  control 
measures  or  levels  of  control  are  highly 
cost  effective  and  feasible  to  mandate. 
For  the  purposes  of  this  rulemaking, 
EPA  considers  the  following  sizes  of 
point  sources  to  be  small:  (1)  Electricity 
generating  boilers  and  turbines  serving 
a  generator  25  MWe  or  less,  and  (2) 
other  indirect  heat  exchangers  with  a 
heat  input  of  250  mmBtu/hr  or  less.  In 
the  NOx  SIP  call.  EPA  found  that  the 
collective  emissions  from  small  sources 
were  relatively  small  (in  the  context  of 
that  rulemaking)  and  the  administrative 
burden,  to  the  permitting  authority  and 
to  regulated  entities,  of  controlling  such 
sources  was  likely  to  be  considerable. 

In  today's  action,  for  the  same  reasons 
as  described  in  the  final  NOx  SIP  call. 
EPA  proposes  that  these  sources  do  not 
emit  in  amounts  that  significantly 
contribute  to  petitioning  States' 
nonattainment  or  maintenance 
problems.  Further  discussion 
concerning  small  point  sources  may  be 
found  in  the  final  NOx  SEP  call 
preamble. 

V.  Summary  of  Control  Measures. 
Table  II-5  summarizes  the  controls  that 
are  assumed  for  each  subcategory.  More 
detailed  discussions  of  the  controls 
assumed  are  contained  in  the  sections 
that  describe  each  sector. 


Table  11-6.— Summary  of  Feasible.  Hkshly  Cost-effective  NOx  Control  Measures 


Subcategory 


Large  EGUs 

Large  Non-EGUs 


Large  Process  Heaters 
Small  Sources  


Control  measures 


State-t)y-State  ozone  season  emissions  level  (in  tons)  based  on  applying  a  NOx 
emission  rate  of  0.15  KVmmBtu  on  al  ^)plicabie  sources. 

Stale-by-stale  ozone  season  emissions  level  (in  tons)  based  on  applying  a  60  per- 
cent reckjction  from  UTKanllollad  mmiaiannt  nn  all  ^tppli^^bte  TOUrces 

No  addttional  controls  highly  cost  effective.    . 

No  addttional  controls  highly  cost  effective. 


3.  Other  Cost-Related  Considerations 

The  EPA  has  addressed  other  cost- 
related  considerations  as  described  in 
Section  II.D  of  the  final  NOx  SIP  call 


' '  It  should  be  noted  that  in  the  final  NOx  SIP  call 
EPA  aUo  investigated  the  regionwide  coet- 
efbctiveneM  of  NOx  reductiona  ilmch  Sute 


notice.  The  EPA  proposes  to  rely  on  that 
analysis  in  this  rulemaking. 


individually  met  the  budget  component  for  large 
electricity  generating  boilers  and  turbinea  (i.e., 
through  intra.«Uta  trading).  In  the  case  of  the  0.15 


D.  Identifying  Sources  

As  discussed  previously,  all  of  the 
petitions  named  specific  upwind  source 
categories  as  significantly  contributing 


Ib/mmBtu  strategy  intra-Suta  trading  resulted  in  a 
rsgionirvide  cost-effactiveneas  of  Sl,4m/ton 
compared  to  S1.4e8/ton  for  regionwide  trading. 
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to  nonattainment  in.  or  interfering  with 
maintenance  by.  the  petitioning  State. 
Four  petitioning  States  (Massadiusetts. 
New  Hampshire.  New  York,  and  Rhode 
Island)  also  attempted  to  identify  the 
existing  sources  in  the  targeted  source 
categories.  However,  the  petitioners 
cautioned  EPA  that  the  lists  might  not 
be  complete  and  that  any  omissions 
were  unintentional.  In  addition,  the 
EPA  has  received  several  comments 
from  sources  on  the  State  lists  saying 
that  they  do  not  meet  the  source 
category  definitions  provided  in  the 
petitions.  In  order  to  identify  and  verify 
the  sources  in  the  named  source 
categories  for  the  geographic  areas 
covered  by  each  petition.  EPA  used  the 
most  up-to-date  emission  inventory 
available.  These  data  sources  are 
described  in  Section  m  of  this  notice. 
The  existing  sources  in  the  source 
categories  for  which  EPA  is  making  an 
affirmative  technical  determination  are 
listed  in  Appendix  A  to  proposed  part 
97.  The  EPA  seeks  comment  on  whether 
it  has  identified  correctly  the  sources 
covered  by  the  petitions. 

E.  Air  Quality  Assessment 

In  the  final  NOx  SIP  Call  rulemaking, 
EPA  evaluated  the  ozone  benefits  in  the 
petitioning  States  of  NOx  controls 
proposed  in  today's  action.  The  EPA 
believes  that  the  results  of  that  modeling 
analysis  are  valid  for  the  purpose  of  this 
proposed  rulemaking,  as  well.  The  EPA 
performed  the  modeling  for  the  23 
jurisdictions  covered  in  the  NOx  SIP 
Call  to  confirm  that  those  States 
collectively  contribute  significantly  to 
downwind  nonattainment.  The 
collective  contribution  of  all  the  upwind 
States  is  one  factor  that  went  into  EPA's 
decision  that  each  individual  upwind 
State  contributes  significantly  to 
downwind  nonattainment. 

"The  ozone  benefits  determined  in  the 
final  NOx  SIP  Call  were  based  on  air 
quality  modeling  of  the  emissions 
scenarios  described  below.  Each 
emissions  scenario  was  modeled  by  EPA 
using  UAM-V  run  for  all  four  of  the 
OTAG  episodes  (i.e..  July  1-11. 1988; 
July  13-21. 1991;  July  20-30. 1993;  and 
July  7-18. 1995).  In  brief,  the  emissions 
scenarios  include  a  2007  Base  Case  and 
a  control  scenario  designed  to  evaluate 
the  effects  of  NOx  controls  on 
nonattainment  in  downwind  States, 
including  each  of  the  petitioning  States. 
The  Base  Case  scenario  accounts  for 
growth  in  emissions  and  reductions 
associated  with  Clean  Air  Act  mandated 
controls  and  additional  Federal 
measures.  In  the  control  strategy 
scenario.  NOx  emissions  from  utility 
and  non-utility  sources  were  reduced  by 
applying  controls,  very  similar  to  those 


in  today's  proposal,  to  all  such  sources 
in  the  23  jurisdictions  which  EPA  has 
foimd.  in  the  NOx  SIP  Call,  contain 
emissions  which  make  a  significant 
contribution  to  nonattainment  in 
downwind  areas.  The  details  on  the 
development  of  these  two  emissions 
scenarios  are  described  in  the  final  NOx 
SIP  Call  rulemaking. 

The  EPA  recognizes  that  the  amount 
of  etnissions  reduction  in  the  modeled 
strategy  is  not  identical  to  the  amount 
of  emissions  reduction  in  today's 
proposal.  This  is  because  of  di^rences 
in  (a)  the  underlying  emissions 
inventories  and  (b)  the  level  of 
emissions  ctmtrols  applied  to  individual 
sources.  However,  the  overall  effect  of 
these  differences  on  the  percent 
emissions  reductions  is  small. 
Specifically,  the  difference  in  the  total 
NOx  emission  reductions  for  the  20 
jurisdictions  covered  by  today's 
proposal  between  what  was  assumed  in 
the  modeling  compared  to  what  is  being 
proposed  today  is  only  3  percent.  The 
EPA  also  recognizes  that  there  are  three 
additional  upwind  States  (i.e..  Georgia. 
South  Carolina,  and  Wisconsin)  which 
are  controlled  in  the  modeled  strategy 
that  are  not  covered  by  today's  proposal. 
These  three  States  were  covered  in  the 
NOx  SIP  Call  because  of  their 
contributions  to  States  other  than  the 
petitioning  States.  Since  EPA  believes 
that  emissions  from  sources  in  these 
States  do  not  contribute  significantly  to 
nonattainment  in  any  of  the  petitioning 
States,  it  is  reasonable  to  assume  that 
emissions  reductions  in  these  States 
will  not  have  any  appreciable  impact  on 
nonattainment  in  any  of  the  petitioning 
States.  The  EPA  believes  that  the 
differences  between  today's  proposal 
and  what  was  modeled,  as  described 
above,  are  relatively  small,  and  thus,  the 
overall  conclusions  on  air  quality 
benefits  fit»m  the  modeled  strategy  are 
applicable  to  the  controls  in  today's 
proposal. 

The  EPA  used  a  number  of  "metrics" 
(i.e.,  measures  of  ozone  contribution  or 
impact)  to  evaluate  the  air  quality 
benefits  in  the  petitioning  States  of  the 
proposed  NOx  controls.  The  technical 
details  of  the  air  quality  modeling 
information  and  metrics  are  described 
in  the  final  NOx  SIP  call  rulemaking. 
The  results  of  this  modeling  indicate 
that  the  proposed  NOx  controls  applied 
to  the  sources  in  the  upwind  States 
proposed  as  making  a  significant 
contribution  to  nonattainment  id  one  or 
more  of  the  petitioning  States  will 
provide  substantial  ozone  benefits  in 
each  of  the  petitioning  States. 


F.  Conclusions  on  Gmnting  or  Denying 
the  Petitions 

The  EPA  is  proposing  action  on  the 
petitions  based  on  the  outcome  of  the 
multi-step  process  described  in  the 
preceding  sections.  The  EPA's  proposed 
action  consists  of  three  comp<Hients:  (1) 
Technical  determinations  of  whidi 
upwind  sources  or  source  categories 
named  in  each  ptetition  significantly 
contribute  to  nonattainment  or  interfere 
with  maintenance  of  the  relevant  ozc»ie 
standard  in  each  petitioning  State;  (2) 
action  specifying  when  a  finding  that 
such  sources  emit  or  would  emit  in 
violation  of  the  section  110(a)(2)(D)(i)a) 
prohibition  will  be  deemed  made  or  not 
made  (or  made  but  subsequently 
withdrawn)  and.  thus,  when  a  petition 
for  such  a  finding  will  be  deemed 
granted  or  denied  (or  granted  but 
subsequently  denied)  for  purp<»es  of 
section  126(b);  and  (3)  the  specific 
emissions-reduction  requirements  that 
will  apply  when  such  a  finding  is 
deemed  made.  Each  of  these  proposed 
actions  is  described  in  more  detail 
below.  Under  EPA's  proposed  action, 
certain  types  of  new  and  existing 
sources  in  20  upwind  States  are 
potentially  subject  to  a  section  126(b) 
finding  and  therefore  to  the 
requirements  set  forth  in  this  proposal. 

1.  Technical  Determinations 

First,  EPA  proposes  to  make 
affirmative  and  negative  technical 
determinations  as  to  which  of  the  new 
(or  modified  '^)  or  existing  major 
sources  or  groups  of  stationary  sources 
named  in  each  petition  emit  or  would 
emit  NOx  in  amoimts  that  will 
contribute  significantly  to 
nonattainment  of  the  1-hour  or  8-hour 
standard  in  (or  interfere  with 
maintenance  of  the  8-hour  standard  by) 
each  respective  petitioning  State.  The 
regulatory  text  accompanying  today's 
proposal  sets  forth  each  of  those 
proposed  technical  determinations  for 
sources  named  in  each  petition. 

In  short,  for  each  petition,  with 
respect  to  each  ozone  standard.  EPA 
proposes  to  make  affirmative  technical 
determinations  of  significant 
contribution  (or  interference)  for  those 
large  ECU  and  non-EGU  sources  for 
which  highly  cost-effective  controls  are 
available  (as  described  in  Section  II.C). 
to  the  extent  those  sources  are  located 
in  one  of  the  "Named  Upwind  States  " 
corresponding  to  that  petition  in  Tables 
n-1  and  0-2.  Thus,  to  illustrate,  for  the 
petition  from  New  York,  EPA  proposes 
to  find  that  large  EGUs  and  non-ECUs 


'J  Whenever  the  word  "new"  is  used  in  relatioD 
to  sources  affected  by  this  proposed  rule,  h  includes 
both  new  and  modified  sources. 
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of  the  types  described  in  Section  II.C. 
that  are  located  in  the  named  portions 
of  Delaware,  the  District  of  Columbia, 
Indiana,  Kentucky,  Maryland,  Michigan, 
New  Jersey,  North  Carolina,  Ohio, 
Peiuisylvania.  Virginia,  and  West 
Virginia  emit  NOx  in  amounts  that 
contribute  significantly  to 
nonattainment  of  the  1-hour  standard  in 
New  York.  By  contrast.  EPA  proposes  to 
find  that  such  sources  located  in 
Tennessee,  which  New  York  also  named 
in  its  petition,  do  not  emit  NOx  in 
amounts  that  have  that  effect  on  New 
York.  The  result  is  that  EPA  proposes  to 
find  that  the  large  EGUs  and  non-EGUs 
in  at  least  some  upwind  States  named 
in  every  petition  except  Vermont's 
contribute  significantly  to 
nonattainment  of  at  least  one  of  the 
standards  (or  interfere  with 
maintenance  of  the  8-hour  standard)  in 
the  petitioning  State.  The  EPA  refers  the 
reader  to  the  regulatory  text  for  a  full 
description  of  each  of  the  proposed 
technical  determinations  for  each 
petition. 

The  EPA  notes  that  the  Agency  is  not 
proposing  to  make  affirmative  technical 
determinations  as  to  any  sources  located 
in  Vermont,  New  Hampshire,  or  Maine. 
That  is  because,  based  on  the  more 
limited  modeling  and  other  assessments 
that  EPA  has  done  thus  far  with  respect 
to  those  States.  EPA  is  not  yet  prepared 
to  conclude  that  sources  in  any  of  those 
States  do  contribute  significantly  to 
nonattainment  (or  interfere  with 
maintenance)  of  an  ozone  standard  in 
any  downwind  State  named  in  one  of 
those  three  States  in  its  petition.'* 
However.  EPA  is  continuing  to  study 
the  impacts  of  sources  in  those  States  on 
downwind  States,  so  that  it  can  make 
final  decisions  based  on  the  fuller  set  of 
information  available  today  for  other 
States.  If  EPA  believes,  after  completing 
its  assessments,  that  large  ECU  or  non- 
ECU  sources  in  any  of  those  three  States 
do  contribute  significantly  to  downwind 
air  quality  problems  in  any  of  the  States 
that  name  them  in  their  petitions,  EPA 
will  issue  a  supplemental  notice  of 
proposed  rulemaking  based  on  those 
results. 

Appendix  A  to  proposed  part  97  lists 
all  existing  sources  for  whidi  EPA 
proposes  to  make  an  affirmative 
technical  determination  linking  those 
sources  to  at  least  one  petitioning  State. 
These  are  the  existing  sources  that  could 
receive  a  positive  section  126(b)  finding, 
depending  on  the  circumstances 
described  in  the  next  section. 


"  Maine's  petition  named  *ources  in  Vermont 
and  New  Hampshire  and  New  Hampshire'!  petition 
named  sources  in  Maine  and  Vermont. 


2.  Action  on  Whether  To  Grant  or  Deny 
Each  Petition 

a.  Portions  of  Petitions  for  Which  EPA 
Is  Proposing  an  Affirmative  Technical 
Determination.  For  the  reasons 
described  in  Section  II.A.2.C.,  EPA 
proposes  to  issue  the  type  of  final  action 
on  the  petitions  described  in  that 
section.  Under  that  approach,  EPA's 
final  action  for  sources  that  EPA  is 
proposing  an  affirmative  technical 
determination  would  provide  that  a 
finding  that  certain  sources  emit  or 
would  emit  in  violation  of  the 
prohibition  in  section  110(a)(2)(0)(i)(I) 
would  be  deemed  made  as  of  certain 
specified  dates  if  certain  events  do  not 
occur  by  those  dates.  More  specifically, 
a  finding  that  new  or  existing  sources, 
for  which  EPA  has  made  an  affirmative 
technical  determination,  do  emit  in 
violation  of  section  110(a)(2)(D)(i)(I) 
would  be  deemed  made: 

•  As  of  November  30, 1999,  if  by  such 
date  EPA  does  not  issue  either  a 
proposed  approval,  under  section  110(k) 
of  the  CAA,  of  a  State  implementation 
plan  revision  submitted  by  such  State  to 
comply  with  the  requirements  of  section 
1 10(a)(2)(D)(i)(I)  of  the  CAA;  or  final 
Federal  implementation  plan  meeting 
such  requirements  for  such  State  in 
which  the  affected  sources  are  or  will  be 
located, 

•  As  of  May  1,  2000,  if  by  November 
30.  1999,  EPA  takes  the  action  described 
above  for  such  State,  but,  by  May  1, 
2000,  EPA  does  not  approve  or 
promulgate  implementation  plan 
provisions  meeting  such  requirements 
for  such  State. 

The  EPA  also  proposes  to  find,  as 
described  earlier,  that  any  such  finding 
as  to  any  such  major  source  or  group  of 
stationary  sources  would  be  considered 
a  finding  under  section  126(b)  and, 
therefore,  would  trigger  the  remedial 
requirements  of  the  final  rule.  At  such 
time  as  a  finding  is  deemed  made,  EPA 
intends  to  publish  a  notice  in  the 
Federal  Register  aimouncing  the  source 
categories  and  locations  aflected  by  the 
finding. 

Furthermore,  EPA  proposes  that  as  to 
any  portion  of  a  petition  for  which  EPA 
has  made  an  affirmative  technical 
determination  (as  described  above)  that 
portion  of  the  petition  shall  be  deemed 
denied  as  of  May  1 .  2000.  if  a  section 
126(b)  finding  has  not  been  deemed  to 
have  been  made  by  that  date.  In  other 
words,  if  EPA  has  taken  final  action 
putting  into  place  an  implementation 
plan  meeting  the  requirements  of 
section  110{a)(2)(D)(i)(I)  by  May  1,  2000, 
any  outstanding  portions  of  petitions 
will  be  deemed  denied  by  that  date.  In 
addition,  after  a  section  126(b)  finding 


has  been  deemed  made  as  to  sources  or 
groups  of  stationary  sources  in  an 
upwind  State,  that  finding  will  be 
deemed  withdrawn,  and  die 
corresponding  part  of  the  relevant 
petition(s)  denied,  if  the  Administrator 
either  approves  a  SIP  or  promulgates  a 
FIP  which  compUes  with  the 
requirements  of  section  110(a)(2)(D)(i)(I) 
for  such  upwind  State.  This  would 
minimize  any  overlap  between  an 
effective  section  1260>)  finding,  on  one 
hand,  and  the  application  of  satiisfactory 
SIP  or  FIP  provisions,  on  the  other. 

b.  Portions  of  Petitions  for  Which  EPA 
Is  Proposing  a  Negative  Technical 
Determination.  Consistent  with  this 
overall  approach,  EPA  proposes  that  the 
sources  for  which  EPA  would  make  a 
negative  technical  determination  (as 
described  above)  do  not  or  would  not 
emit  Ln  violation  of  the  section 
110(a)(2)(D)(i)(I)  prohibition.  As  a  result. 
EPA  proposes  to  deny  each  aspect  of 
each  petition  relating  to  such  sources. 
For  example,  EPA  proposes  to  deny 
New  York's  petition  as  to  sources  in  any 
State  (or  portion  of  a  State)  named  in 
New  York's  petition  that  is  outside  the 
large  ECU  and  non-ECU  categories 
described  in  Section  II.C.  as  well  as  any 
named  sources  of  any  type  in 
Tennessee.  Another  example  is  that  EPA 
proposes  today  to  deny  Vermont's 
section  126  petition  in  its  entirety, 
because  EPA  proposes  to  find  that  no 
sources  named  in  Vermont's  petition,  in 
any  of  the  upwind  States  that  the 
petition  names,  contribute  significantly 
to  nonattainment  of  either  the  1-hour  or 
the  8-hour  standard,  nor  interfere  with 
maintenance  of  the  8-hour  standard,  in 
Vermont. 

3.  Requirements  for  Sources  for  Which 
EPA  Makes  a  Section  126(b)  Finding 

The  EPA  proposes  in  Section  III, 
below,  the  requirements  that  would 
apply  to  any  new  or  existing  major 
source  or  group  of  stationary  sources  for 
which  a  section  126(b)  finding  is 
ultimately  made  under  the  approach 
just  described.  Section  126(c)  states,  in 
relevant  part,  that: 

it  shall  be  a  violation  of  this  section  afid  the 
applicable  implementation  plan  in  such  State 

(1)  for  any  major  proposed  new  (or 
modified)  source  with  respect  to  which  a 
finding  has  been  made  under  subsection  (b) 
to  be  constructed  or  to  operate  in  violation 
of  this  section  and  the  prohibition  of  section 
110(a)(2)(D)((il)  or  this  section  or 

(2)  for  any  major  existing  source  to  operate 
more  than  three  months  after  such  finding 
has  been  made  with  respect  to  it. 

The  Administrator  may  permit  the 
continued  operation  of  a  source  referred 
to  in  paragraph  (2)  beyond  the 
expiration  of  such  three-month  period  if 
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such  source  complies  with  such 
emission  limitations  and  compliance 
schedules  (containing  increments  of 
progress)  as  may  be  provided  by  the 
Administrator  to  bring  about 
compliance  with  the  reqiurements 
contained  in  section  110(a)(2)(D)([i])  as 
expeditiously  as  practicable,  but  in  no 
case  later  thui  three  years  after  the  date 
of  such  finding. 

The  remedial  requirements  that  EPA 
proposes  to  apply  to  sources  for  which 
a  section  1260))  finding  is  ultimately 
made  would  satisfy  the  requirements 
just  quoted.  First,  EPA  proposes  to  find 
that  new  sources  for  which  a  section 
126(b)  finding  is  ultimately  made  must 
comply  with  the  requirements  described 
in  Section  m  to  ensure  that  they  do  not 
emit  in  violation  of  the  section 
110(a)(2)(D)(i)  prohibition.  Second,  the 
program  EPA  is  proposing  serves  as  the 
alternative  set  of  requirements  that  the 
Administrator  may  apply  for  the 
purpose  of  allowing  existing  sources 
subject  to  a  section  126(b)  finding  to 
operate  for  more  than  three  months  after 
the  finding  is  made.  Consistent  with 
section  126(c).  the  compliance  period  in 
EPA's  proposed  program  extends  no 
further  thpn  three  years  from  the  making 
of  the  finding.  To  the  extent  a  finding 
is  deemed  made  as  of  November  30. 
1999,  compliance  will  be  required  by 
November  30.  2002.  But  since  the 
program  EPA  is  proposing  would 
require  actual  emissions  reductions  only 
in  the  ozone  season,  actual  reductions 
will  not  need  to  occur  until  May  1 , 
2003,  the  start  of  the  first  ozone  season 
after  the  November  30,  2002, 
compliance  date.  Thus,  compliance  by 
November  30.  2002  would  not  require 
actual  reductions  until  May  1,  2003.  As 
described  in  Section  V.A.I  of  die  final 
NOx  SIP  call.  EPA  believes  that 
compliance  by  the  ozone  season 
beginning  May  1,  2003  is  feasible. 
Section  ID  of  this  notice  describes  the 
proposed  section  126  control 
requirements  in  greater  detail. 

m.  Federal  NOx  Budget  Trading 
Program 

A.  Program  Summary 

1.  Purpose  of  the  Federal  NOx  Budget 
Trading  Program 

Under  secUon  126(c),  EPA  proposes  to 
Implement  the  Federal  NOx  Budget 
Trading  Program,  a  capped  market- 
based  system  for  certain  combustion 
sources  in  covered  upwind  States  to 
bring  sources  covered  by  any  final 
section  126  finding  into  compliance. 
This  type  of  program  is  a  proven 
method  for  achieving  the  highly  cost- 
effective  emissions  reductions  described 
above  while  providing  sources 


compliance  flexibility.  (See  SNPR  for 
NOx  SIP  call  at  63  FR  25918-19. 
discussing  OTAG's  conclusions 
concerning  advantages  of  market-based 
systems). 

The  Federal  NOx  Budget  Trading 
Program  would  be  triggered 
automatically  if  EPA  makes  a  final 
finding  as  to  any  sources  under  section 
126.  as  described  in  Section  II.F. 
Participation  in  the  Federal  program 
would  be  mandatory  for  all  sources 
an^ected  by  a  triggering  of  this  section 
126  remedy.  It  would  also  be  mandatory 
for  all  sources  required  to  reduce 
emissions  by  the  promidgated  FIP,  with 
the  exception  of  cement  kilns  and 
internal  combustion  engines. 

The  EPA  woidd  like  to  clarify  that  the 
use  of  the  term  "budget"  in  the  context 
of  die  Federal  NOx  Budget  Trading 
Program  does  not  mean  that  there  is  an 
aggregate  emissions  level  that  is 
enforceable  for  the  purposes  of  the 
section  426  remedy.  Rather,  the  term 
refers  to  the  aggregate  emission  levels  in 
each  State  for  units  required  to 
participate  in  the  Federal  NOx  Budget 
Trading  Program  as  a  section  126 
remedy  or  as  part  of  a  FIP.  The 
aggregation  of  sources  allocations  is 
initially  only  for  piuposes  of 
determining  the  total  amount  available 
for  allocation  and  and  should  not  be 
construed  to  represent  a  separate 
requirement  for  sources  in  the  program 
for  purposes  of  any  section  126  remedy. 
The  Federal  NOx  Budget  Trading  Rule 
is  proposed  in  a  new  Part  97  in  Tide  40 
of  the  Code  of  Federal  Regulations. 
Because  EPA  is  proposing  to  implement 
the  Federal  NOx  Budget  Trading 
Program  both  in  response  to  the  section 
126  petitions  and  as  part  of  a  FIP  if 
necessary;  EPA  intends  to  finalize  part 
97  in  whichever  of  these  actions  is 
finalized  first.  (The  EPA  expects  part  97 
will  be  finalizied  in  the  section  126 
rulemaking  because  final  action  on  the 
remedy  portion  of  section  126  is 
required  by  April  30. 1999  under  the 
proposed  consent  decree  discussed 
above.)  In  finalizing  part  97,  EPA 
intends  to  respond  to  the  comments  it 
receives  regarding  part  97  through  both 
the  proposed  section  126  remedy  and 
the  proposed  FIP.  Therefore, 
commentere  who  have  identical 
comments  in  both  rulemakings  may 
submit  their  comments  to  one  docket 
and  merely  reference  such  comments  in 
their  submission  to  the  other  docket. 
However,  to  the  extent  comments  on 
part  97  are  solely  related  to  how  it 
would  be  applied  through  a  triggering  of 
the  section  126  remedy,  commenters 
should  submit  such  comments  to  the 
docket  for  this  proposed  section  126 
remedy. 


2.  Relationship  of  the  Section  126 
Remedy  to  the  NOx  SIP  CaU  and  the 
FIP. 

The  sources  or  groups  of  sources 
identified  in  the  section  126  petitions 
are  also  sources  for  which  EPA 
recommends  States  adopt  emission 
limitations  and  control  strategies  in 
response  to  the  NOx  SIP  call.  The  NOx 
SIP  call  establishes  an  emissions  budget 
for  all  sources  of  NOx  emissions  in  all 
States  determined  by  EPA  to 
significanUy  contribute  to 
nonattainment  or  interfere  with 
maintenance  of  the  ozone  NAAQS  in 
any  other  jurisdiction.  The  FIP  sets 
specific  stationary  source  rules  to 
decrease  NOx  raiissions  and  meet  the 
NOx  SIP  call  budget.  The  section  126 
proposed  action,  on  the  other  hand,  is 
limited  to  major  stationary  sources  or 
groups  of  stationary  sources  that  are 
named  in  the  section  126  petitions  and 
that  EPA  finds  emit  or  would  emit  in 
violation  of  the  prohibition  in  section 
110(a)(2)(D)(i)  relative  to  a  petitioning 
State.  Despite  this  difference  in  the 
scope  of  the  proposed  section  126  acticm 
and  the  proposed  FIP  or  final  NOx  SIP 
call,  all  three  actions  are  aimed  at 
reducing  the  transport  of  ozone  by 
controlUng  emissions  from  sources  in  a 
given  State  that  are  found  to  be 
contributing  significantly  to 
nonattainment  or  maintenance  problems 
in  another  State. 

The  EPA  has  promulgated  the  State 
NOx  Budget  Trading  Program,  a  cap- 
and-trade  program  for  large  combustion 
sources,  to  assist  States  in  meeting  their 
obligations  under  the  final  NOx  SIP  call. 
The  EPA  believes  that  Uiis  State  NOx 
Budget  Trading  Program — if  selected  by 
States  to  meet  their  SIP  call 
obligations — could  be  coordinated  and 
integrated  with  the  Federal  NOx  Budget 
Trading  Program  promulgated  in  a 
section  126  rule  or  a  FIP.  in  order  to 
address  the  transport  problem  on  a         ' 
regional  scale. 

Integration  is  possible  because,  as 
noted  above,  bodi  die  NOx  SIP  call,  the 
corresponding  FIP,  and  die  section  126 
petitions  seek  to  mitigate  the  ozone 
transport  problem  by  reducing 
emissions  from  upwind  sources  that 
hinder  attainment  or  maintenance  of  the 
ozone  NAAQS  downwind.  Further,  the 
sources  covered  in  the  State  NOx 
Budget  Trading  Program  under  the  NOx 
SIP  call  include  a  majority  of  the 
sources  named  by  petitioning  States, 
and  are  identical  in  size  and 
categorization  to  sources  for  which  EPA 
proposes  issue  rules  in  the  section  126 
and  FIP  proposed  actions. 

In  order  to  be  eligible  to  participate  in 
a  cap-and-trade  program,  the  EPA 


56310 


Federal  RagMtw/Vol.  63.  No.  203 /Wednesday,  October  21,  1998 /Proposed  Rules 


believes  that  there  are  two  principal 
criteria  that  sources  must  meet,  as  stated 
in  the  supplemental  notice  for  the 
proposed  NOx  SIP  call  (62  FR  25923). 
The  first  criterion  requires  that  sources 
be  able  to  account  accurately  and 
consistently  for  all  of  their  emissions  in 
order  to  maintain  emissions  within  a 
cap.  The  second  criterion  is  the  ability 
to  identify  a  responsible  party  for  each 
regulated  source  who  would  be 
accountable  for  demonstrating  and 
ensuring  compliance  with  the  program's 
provisions.  Assuming  that  these  criteria 
are  met,  and  consistent  control  levels 
are  used  in  setting  emission 
requirements  for  the  covered  sources. 
EPA  supports  the  establishment  of  a 
common  trading  program  among 
sources  subject  to  a  trading  program 
under  the  NOx  SIP  call,  a  section  126 
remedy,  or  a  PIP  among  sources  subject 
to  a  trading  program  under  the  NOx  SIP 
call,  a  section  126  remedy  or  a  PIP. 

The  resulting  multi-state  trading 
program  could  include  all  sources  in 
States  found  to  be  significantly 
contributing  to  nonattainment  or 
interfering  with  maintenance  of  the 
ozone  standard  in  another  State.  Under 
this  common  trading  program,  sources 
subject  to  the  Federal  NOx  Budget 
Trading  Program  under  the  section  126 
rulemaking  or  the  PIP,  and  sources  in 
States  choosing  to  participate  in  the 
State  NOx  Budget  Trading  Program  in 
response  to  the  NOx  SIP  call,  could 
trade  with  one  another  under  a  NOx  cap 
across  participating  States.  The  EPA's 
analyses  in  conjunction  with  the  NOx 
SIP  call  exhibit  that  implementation  of 
a  single  trading  program  with  a  uniform 
control  level  results  in  no  significant 
changes  in  location  of  emissions 
reductions  as  compared  to  a  non-trading 
scenario.  Therefore,  the  common  trading 
program  will  achieve  the  intended 
emissions  reductions  while  providing 
flexibility  and  cost  savings  to  the 
covered  sources; 

Integration  of  the  trading  programs 
reduces  the  possibility  of  inconsistent  or 
conflicting  deadlines  or  requirements, 
increases  the  potential  cost  savings  for 
sources,  and  streamlines  program 
administration.  Inconsistency  could 
hamper  the  sources'  ability  to  plan  and 
achieve  the  needed  reductions  as  cost- 
effectively  as  possible.  In  addition,  if  a 
State  subsequently  elects  to  submit  a 
SIP  including  a  trading  program  after 
EPA  has  already  estabUshed  a  Federal 
NOx  Budget  Trading  Program  under  a 
FIP  or  section  126  remedy,  disruptions 
to  sources  that  would  shift  from 
regulation  under  a  FTP  or  section  126 
remedy  to  regulation  under  a  SIP  would 
be  minimized. 


Because  sources  may  be  included  in 
the  common  trading  program  through 
one  of  three  possible  mechanisms,  the 
sources  included  in  the  trading  program 
for  purposes  of  the  NOx  SIP  call  may 
vary  from  sources  included  for  purposes 
of  the  section  126  remedy.  The  EPA 
does  not  foresee  this  to  be  problematic 
since  Sources  would  face  consistent 
control  requirements  regardless  of 
which  rulemaking  includes  the  sources 
in  the  common  trading,  program.  That 
the  requirements  would  be  consistent 
follows  fit>m  the  similar  nature  of  the 
rulemakings  and  the  comparable  level  of 
control  which  EPA  has  determined  to  be 
cost-effective  for  each  source  category 
across  all  three  actions. 

The  EPA  proposes  in  part  97  to 
estabUsh  the  geographic  boundaries  of 
the  common  trading  program  as  those 
States  submitting  SIPs  in  response  to  the 
final  NOx  SIP  call  or  subject  to  FIPs 
and/or  the  sources  in  States  for  which 
EPA  makes  a  finding  for  the  section  126 
petitions.  The  EPA  would  administer 
this  common  trading  program  in 
collaboration  with  affected  States. 

The  EPA  is  proposing  a  Federal  NOx 
Budget  Tradii^  Program  as  part  of  the 
FIP  or  section  126  remedy  which 
mirrors,  to  the  extent  feasible,  the  State 
NOx  Budget  Trading  Program  (set  forth 
in  part  96)  which  is  the  model  trading 
program  that  is  available  for  States  to 
adopt  in  response  to  the  NOx  SIP  call. 
While  EPA  is  proposing  to  keep  the 
programs  as  similar  as  possible,  there 
are  several  difiierences  which  are  more 
fiilly  described  below.  These  differences 
arise  primarily  frt>m  the  need  for 
Federal  implementation  of  the  program 
rather  than  State  implementation.  For 
example,  EPA  must  determine  the  NOx 
allowance  allocations  for  each  unit  in 
the  Federal  NOx  Budget  Trading 
Program,  rather  than  simply  provide  an 
example  that  States  may  use  to 
determine  allocations,  as  is  the  case  in 
the  State  NOx  Budget  Trading  Program. 

B.  Federal  NOx  Budget  Trading  Program 


1.  Program  Overview 

In  part  97,  the  EPA  proposes  a  cap- 
and-trade  program  as  an  aggregate 
remedy  for  the  section  126  petitions 
which  it  today  proposes  to  determine 
are  technically  valid.  Four  of  the  eight 
petitioning  States  (New  York. 
Connecticut,  Pennsylvania,  and  Maine) 
requested  that  EPA  establish  such  a 
trading  program  to  implement  the 
required  reductions. 

The  EPA  has  authority  under  section 
126  to  require  sources  or  groups  of 
sources  for  which  a  finding  of 
significant  contribution  is  made  to 
comply  with  a  cap-and-trade  program. 


Section  126(c)  provides  that  such 
sources  or  groups  of  sources  may 
continue  to  operate  if  they  comply 
"with  such  emission  limitations  and 
compUance  schedules  (containing 
increments  of  progress)  as  may  be 
provided  by  the  Administrator  to  bring 
about  compliance"  with  section 
110(8)(2)(D).  Under  section  302,  an 
"emission  limitation"  is  "a  requirement 
•  *   •  which  limits  the  quantity,  rate,  or 
concentration  of  emission  of  air 
pollutants  on  a  continuous  basis."  In 
fact,  title  IV  of  the  CAA  refers  to  the 
allowance  requirements  of  the  Acid 
Rain  SO3  cap-and-trade  program  as 
"emission  limitations."  42  U.S.C. 
7651c(a). 

Under  a  cap-and-trade  program,  the 
Administrator  sets  an  emission 
limitation  and  compliance  sc:hedule  for 
each  unit  subject  to  the  program.  The 
emission  limitation  for  each  unit  is  the 
requirement  that  the  quantity  of  the 
unit's  emissions  during  a  specified 
period  (here,  the  tonnage  of  NOx 
emissions  during  the  ozone  season) 
cannot  exceed  the  amount  authorized  by 
the  allowances  (here,  NOx  allowances, 
each  authorizing  one  ton  of  emissions) 
that  the  unit  holds.  Allowances  are 
allocated  to  units  subject  to  the 
program,  and  the  total  number  of 
allowances  allocated  to  all  such  units 
for  each  control  period  is  fixed  or 
capped  at  a  specified  level.  The 
compliance  »±edule  is  set  by 
estabhshing  a  deadline  by  which  units 
must  begin  to  comply  with  the 
requirement  to  hold  allowances 
sufficient  to  cover  emission^.  In  essence, 
for  purposes  of  complying  with  section 
126,  EPA  would  be  translating  emission 
limits  into  allowance  requirements. 
Since  under  section  126  EPA  has  the 
authority  to  establish  emission  limits, 
and  allowance  requirements  are 
equivalent  to  emission  limits.  EPA  has 
the  authority  to  promulgate  allowance 
requirements  and  allocate  allowances 
for  purposes  of  section  126.  Since  a  cap- 
and-trade  program  is  a  compliance 
mechanism  which  enables  sources  to 
make  cost-effective  decisions  to  meet 
their  allowance  requirements,  which  are 
equivalent  to  emission  limits,  EPA 
believes  it  has  the  authority  under 
section  126(c)  to  adopt  a  cap-and-trade 
program  as  a  cost  effective  means  of 
implementing  the  requirements  of 
sections  126  and  110(a)(2)(D). 

Sources  potentially  subject  to  the 
emission  limitations  and  compliance 
schedule  in  the  Federal  NOx  Budget 
Trading  Program  for  the  purposes  of  the 
section  126  petitions  are  those  sources 
named  by  petitioning  States  and  found 
by  EPA  to  be  emitting  in  violation  of  the 
prohibition  in  a  petitioning  State.  The 
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section  126  remedy  will  apply  to  these 
sources  in  States  for  which  a  finding  is 
triggered  by  the  terms  of  today's 
proposed  rule.  For  the  reasons 
disciissed  in  Section  II,  these  sources 
include  any  fossil  fuel-fired  unit  (boiler, 
turbine,  or  combined  cycle)  that  serves 
a  generator  with  a  nameplate  capacity 
greater  than  25  MWe.  and  any  fo&sil 
fuel-fired  unit  (boiler,  turbine,  or 
combined  cycle)  that  has  a  maximum 
design  heat  input  of  greater  than  250 
mmBtu/hr.  located  in  any  of  the 
following  twenty  States:  Alabama, 
Connecticut,  Delaware,  District  of 
Columbia,  Illinois,  Indiana.  Kentucky, 
Maryland.  Massachusetts.  Michigan, 
Missouri,  New  Jersey.  New  York,  North 
Carolina,  Ohio,  Pennsylvania.  Rhode 
Island,  Tennessee,  Virginia,  and  West 
Virginia. 

'Tne  EPA  requests  comment  as  to 
whether  additional  stationary  sources 
that  emit  to  a  stack,  can  monitor  NOx 
mass  emissions,  and  are  located  in  a 
State  where  a  finding  is  made  under 
section  126,  but  are  not  named  in  a 
petition,  should  be  able  to  voluntarily 
participate  in  the  trading  program.  In 
today's  notice.  EPA  proposes  providing 
these  individual  stationary  sources  the 
opportunity  to  opt  in  to  enable  further 
cost  savings  frx>m  the  Federal  NOx 
Budget  Trading  Program.  These  opt-in 
provisions  would  be  very  similar  to  the 
opt-in  provisions  allowed  under  the 
State  NOx  Budget  Trading  Program  in 
part  96  (see  Section  ID.B.S.e  for 
explanation). 

The  NOx  allowances— each  allowance 
representing  a  limited  authorization  to 
emit  one  ton  of  NOx — would  be  the 
currency  used  in  the  trading  program.  A 
fixed  number  of  NOx  allowances  would 
be  allocated  to  sources  for  each  ozone 
8eas<m  equal  to  the  total  amount  of  the 
aggregate  emissions  permitted  among 
the  sources  in  each  State  included  in  the 
Federal  NOx  Budget  Trading  Program 
for  purposes  of  the  section  126  remedy. 
The  EPA  has  included  in  today's 
proposal  several  alternative 
methodologies  that  EPA  could  use  to 
allocate  NOx  allowances  to  units. 
Appendix  A  proposed  part  97  sets  forth 
the  allocation  for  each  unit  based  on  the 
proposed  methodologies. 

Ine  control  period  for  the  trading 
program  (i.e.,  the  period  during  which 
a  source  must  hold  sufficient  NOx 
allowances  to  cover  emissions)  would 
extend  bom  May  1  through  September 
30,  which  is  the  same  as  the  control 
period  under  the  NOx  SIP  call  and  the 
FTP  proposal.  The  EPA's  proposed 
trading  program  remedy  is  based  on  the 
application  of  a  uniform  control  level  to 
the  covered  universe  of  sources.  Based 
on  analyses  done  in  connection  with  the 


proposed  NOx  SIP  call  (63  FR  25921) 
and  the  final  NOx  SIP  call,  EPA 
maintains  that  trading  coidd  occur 
across  SUtes  included  in  a  NOx  Budget 
Trading  Program  without  restrictions, 
other  than  the  requirement  to  comply 
with  existing  emission  limits  under  tide 
I  and  title  IV  of  the  CAA.  as  well  as  any 
other  State  limitations. 

Under  today's  proposed  rule,  sources 
in  the  Federal  NOx  Budget  Trading 
Program  would  be  req\iired  to  monitor 
and  report  their  emissions  in 
accordance  with  relevant  portions  of  40 
CFR  part  75.  The  EPA  has  promulgated 
revisions  to  part  75  that  establish  NOx 
mass  monitoring  requirements  and 
provide  greater  flexibility  to  regulated 
sources.  Consistent  and  accurate 
monitoring  of  emissions  is  necessary  for 
accountability  regarding  compliance 
with  the  requirement  to  hold  NOx 
allowances  and  to  ensure  that  a  ton  of 
emissions  attributed  to  one  source  in 
one  State  is  equivalent  to  a  ton 
attributed  to  another  source  in  the  same 
or  another  State. 

Under  today's  proposed  rule,  EPA 
would  be  responsible  for  all  aspects  of 
program  implementation,  with  the 
exception  of  permitting.  Permitting 
would  be  handled  by  States  in 
accordance  with  the  requirements  of  the 
proposed  rule.  As  further  explained  in 
Section  in.B.2.c.,  the  Federal  NOx 
Budget  Trading  Program  does  not 
require  a  new  or  separ^e  permit.  If  a 
source  already  has  in  place  a  federally 
enforceable  permit,  either  title  V  or  non- 
title  V,  the  source's  trading  program 
obligations  must  be  incorporated  into 
this  permit;  if  a  source  does  not  have  a 
{Bderally  oiforoeable  permit,  the 
federally-enforceable  NOx  Budget 
Trading  Rule  appUes  to  the  source  on  its 
own  accord. 

As  discussed  herein,  EPA  proposes  to 
make  the  Federal  and  State  NOx  Budget 
Trading  Programs  as  similar  as  possible 
and  has  modeled  proposed  part  97  after 
part  96  just  finalized.  The  EPA  notes 
that  discussion  of  the  evolution  of  the 
NOx  Budget  Trading  Program  is  set 
forth  in  the  supplemental  notice  of  the 
proposed  NOx  SIP  call  rule  at  63  FR 
25921-23  and  in  the  final  NOx  SIP  call 
rule. 

2.  Elements  of  the  Federal  NOx  Budget 
Trading  Program  That  Are  the  Same  as 
the  SUte  NOx  Budget  Trading  Program 

Under  part  97,  as  proposed,  the 
following  sections  would  be  virtually 
identical  to  the  corresponding  sections 
in  part  96,  which  sets  forth  the  Sute 
NOx  Budget  Trading  Program.  The  EPA 
proposes  to  retain  and  rely  on  the 
analyses  and  considerations  undertaken 
in  the  NOx  SIP  call  process  to  determine 


these  program  elnnents.  Moraover.  the 

provisions  in  part  97  woidd  be 
numbered  in  the  same  sequence  as  the 
corresponding  provisions  in  part  96,  so 
that,  for  example.  §  97.2  and  §  96.2  or 
§  97.81  and  §  96.81  would  address  the 
same  subject  matter.  The  majw 
difiierences  bet%ve«i  the  part  97  sections 
listed  below  and  their  corresponding 
part  96  sections  would  be  the 
reniunbering  of  cross  references  to  other 
regulatory  provisions  so  that  a  section  in 
part  97  would  reference  the  appropriate 
section  in  that  part,  as  opposed  to  the 
section  in  part  96.  More  detailed 
information  on  the  rationale  for  the  part 
96  provisions  themselves  can  be  found 
in  the  preamble  accompanying  the 
propoMd  part  96  (63  FR  25917-43)  and 
the  final  part  96. 

NOx  Budget  Tradbig 


97.3    Measurements,  abbreviations,  and 

•cronyms. 
97.5    Retired  unit  exemption. 
97.7    Computation  of  time. 

Subpart  B—Aulhortzad  Aoooiml 
RapfMWiWIwa  for  NOx  Budgal  r 

97.10  Authorization  and  raeponsibilitiei  of 
tlie  NOx  authorized  account 
representative. 

97.11  Alternate  NOx  authorized  account 
representative. 

97.12  Changing  tiie  NOx  authorized 
account  representative  and  alternate 
NOx  authorized  account  repreaentative: 
changes  in  the  ownen  and  operatcn. 

97. 1 3  Account  certificate  of  lepreaentatiop. 

97.14  Objections  anoeraiiig  the  NOx 
autbotized  account  representativa. 


97.20  General  NOx  Budget  peimit 
requirements. 

97.21  Submission  of  NOx  Budget  pennit 
applications. 

97.22  Information  requirements  for  NOx 
Budget  permit  applications. 

97.23  NO»  Budget  permit  contenU. 

97.24  Effective  date  of  initial  NOx  Budget 
peimit 

97.25  NOx  Budget  pennit  revisions. 


97.30    Compliance  certification  report 
Subpart  F-NOx  Memnet  TwcMng 


97.50  NOx  AUowfance  Tracking  System 
accounts. 

97.51  Establishment  of  accounts. 

97.52  NOx  Allowance  Tracking  System 
responsibiUties  of  NOx  authorized 
account  representative. 

97.53  Recordation  of  NOx  allowance 
allocations. 

97.54  Compliance. 

97.55  Banking. 

97.56  Account  anor. 

97.57  Ckieing  of  ganaral  accounts. 
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Subpart  O— MOx  ANowanoe  Tranalers 

97.60  Scop«  and  submission  of  NOx 
allowance  transfsrs. 

97.61  EPA  raconlation. 

97.62  Notification. 

The  EPA  requests  comment  on 
whether  any  of  the  part  97  provisions 
listed  above  should  differ  substantively 
from  the  corresponding  provisions  in 
part  96.  If  a  commenter  beUeves 
substantive  differences  in  the  rules  are 
appropriate,  the  commenter  should 
describe  the  favored  changes  and 
explain  why  these  changes  are 
appropriate. 

a.  General  Provisions.  For  part  97, 
EPA  is  proposing  to  use  the  same 
measurements,  abbreviations,  and 
acronyms,  the  same  retired  unit 
exemption,  and  the  same  provisions  for 
computation  of  time  as  those  that  apply 
in  part  96,  with  cross  references  to  the 
appropriate  sections  in  part  97,  rather 
than  to  sections  in  part  96.  The  EPA  is 
proposing  these  part  97  provisions  for 
the  reasons  set  forth  both  in  the 
proposed  NOx  SIP  call  (63  FR  25923- 
27)  and  final  NOx  SIP  call,  and  in  order 
to  minimize  differences  between  the 
Federal  and  State  NOx  Budget  Trading 
Programs. 

b.  Authorized  Account 
Representative.  The  NOx  Authorized 
Account  Representative  (NOx  AAR)  is 
the  individual  who  is  authorized  to 
represent  the  owners  and  operators  of 
each  NOx  Budget  unit  at  a  NOx  Budget 
source  in  matters  pertaining  to  the  NOx 
Budget  Trading  Program.  Subpart  B  of 
part  97  addresses,  among  other  things, 
the  process  for  designating  and 
changing  the  NOx  AAR  and  the 
responsibilities  of  the  NOx  AAR  and 
alternate  NOx  AAR.  These  provisions 
are  the  same  as  those  in  part  96,  with 
cross  references  to  the  appropriate 
sections  of  part  97.  The  EPA  is 
proposing  these  part  97  provisions  for 
the  reasons  set  forth  both  in  the 
proposed  NOx  SIP  call  (63  FR  25927) 
and  the  final  NOx  SIP  call,  and  in  order 
to  minimize  differences  between  the 
Federal  and  State  NOx  Budget  Trading 
Programs. 

c.  Permits.  The  regulations  governing 
State  permitting  under  title  V  define  an 
"applicable  requirement,"  which  must 
be  reflected  in  a  title  V  operating  permit, 
as  including  "(ajny  standard  or  other 
requirement  provided  for  in  the 
applicable  implementation  plan 
approved  or  promulgated  by  EPA 
through  rulemaking  under  title  I  of  the 
CAA  that  implements  the  relevant 
requirements  of  the  CAA,  including  any 
revisions  to  that  plan  promulgated  in 
part  52  of  this  chapter."  40  CFR  70.2. 
Since  today's  proposed  rule  is  being 


promulgated  under  title  I  (i.e.,  under 
section  126),  the  requirements  of  this 
rule  are  applicable  requirements  under 
§  70.2  and  must  be  reflected  in  the  title 
V  operating  permit  of  NOx  Budget 
sources  required  to  have  such  a  permit. 
The  ETA  believes  that  the  majority  of 
NOx  Budget  sources  will  be  required  to 
have  a  title  V  permit.  Further,  all  State 
and  local  air  permitting  authorities 
currently  have  EPA-approved  title  V 
operating  permits  programs.  These  State 
and  local  agencies  would  be  the 
permitting  authorities  for  the  majority  of 
NOx  Budget  sources  with  title  V 
permits,  for  which  the  trading  program 
requirements  would  be  applicable 
requirements.  For  any  sources  that  do 
not  have  a  title  V  permit,  such  a  permit 
is  not  required.  If  a  source  has  a 
federally  enforceable  non-title  V  permit, 
the  trading  program  requirements  must 
also  be  incorporated  into  this  permit.  If 
a  source  does  not  have  a  federally 
enforceable  permit,  the  requirements  of 
the  Federal  NOx  Budget  Trading  Rule 
would  be  federally  enforceable  without 
the  federally  enforceable  permit. 

Subpart  C  of  part  97  addresses,  among 
other  things,  the  administration  of  a 
permit,  permit  applications,  permit 
contents,  effective  date,  and  permit 
revisions.  These  provisions  are  the  same 
as  those  in  part  96,  with  cross  references 
to  the  appropriate  sections  in  part  97. 
The  EPA  is  proposing  these  part  97 
provisions  for  the  reasons  set  forth  both 
in  the  proposed  NOx  SIP  call  (63  FR 
25927-29)  and  the  final  NOx  SIP  call, 
and  in  order  to  minimize  differences 
between  the  Federal  and  State  NOx 
Budget  Trading  Programs. 

d.  Compliance  Certification.  The  NOx 
AAR  must  certify  at  the  end  of  each 
control  period  that  the  unit  was  in 
compliance  with  the  emissions 
limitation  and  other  requirements  of  the 
Federal  NOx  Budget  Trading  Program. 
Proposed  §  97.30  sets  forth  Ae  same 
provisions  for  compliance  certification 
reports  as  those  in  part  96,  with  cross 
references  to  the  appropriate  sections  in 
part  97.  The  EPA  is  proposing  these  part 
97  provisions  for  the  reasons  set  forth 
both  in  the  proposed  NOx  SIP  call  (63 
FR  25929)  and  the  final  NOx  SIP  call, 
and  in  order  to  minimize  differences 
between  the  Federal  and  State  NO, 
Budget  Trading  Programs. 

e.  NOx  Allowance  Tracking  System. 
The  NOx  Allowance  Tracking  System  is 
an  automated  system  used  to  track  NOx 
allowances  held  by  NOx  Budget  units 
under  the  NOx  Budget  Trading  Program, 
as  well  as  those  allowances  held  by 
other  organizations  and  individuals. 
Subpart  F  of  part  97  addresses,  among 
other  things.  NOx  allowance  tracking 
system  accounts,  the  account 


responsibilities  of  the  NOx  AAR.  the 
recordation  of  NOx  allowance 
allocations,  the  compliance  process, 
accoiut  error,  and  account  closing. 
These  provisions  are  the  same  as  those 
in  part  96.  with  cross  references  to  the 
appropriate  sections  in  part  97.  The  EPA 
is  proposing  these  part  97  provisions  for 
the  reasons  set  forth  both  in  the 
proposed  NOx  SIP  call  (63  FR  25933- 
37)  and  the  final  NOx  SIP  call,  and  in 
order  to  minimize  differences  between 
the  Federal  and  State  NOx  Budget 
Trading  Programs. 

f.  Banking.  The  EPA  proposes  to 
include  banking  as  a  feature  in  the 
Federal  NOx  Budget  Trading  Program 
for  the  reasons  set  forth  in  the  final  NOx 
SIP  call.  Proposed  §  97.55  sets  forth  the 
same  provisions  for  banking  and  the 
management  of  banked  allowances  as 
specified  in  part  96.  bi  accordance  with 
these  provisions.  NOx  allowances  held 
by  units  subject  to  the  Federal  NOx 
Budget  Trading  Program  may  be  banked 
for  fiiture  use  starting  in  2003  (except  as 
noted  in  Section  III.B.3.e.ii.  of  this 
preamble).  However,  as  in  the  State  NOx 
Budget  Trading  Program,  the  Federal 
NOx  Budget  Trading  Program  contains  a 
flow  control  mechanism  to  limit  the 
variability  associated  with  banking.  This 
mechanism  allows  unlimited  banking 
by  units  subject  to  the  Federal  NOx 
Budget  Trading  Program,  but 
discourages  the  "excessive"  use  of 
banked  allowances  by  establishing  a 
discount  rate  on  the  use  of  banked      ^" 
allowances  over  a  certain  level. 
Proposed  part  §  97.55  establishes  a  flow 
control  mechanism  which  applies  a  2- 
for-1  discount  ratio  to  the  use  of  banked 
allowances  above  a  certain  level  when 
the  total  number  of  banked  allowances 
in  the  program  exceeds  10  percent  of  the 
allowable  NOx  emissions  for  all  sources 
covered  by  the  Federal  trading  program. 
This  flow  control  mechanism,  along 
with  the  overall  banking  provisions,  is 
proposed  for  the  reasons  set  forth  in 
both  the  proposed  NOx  SIP  call  (63  FR 
25934-37)  and  the  final  NOx  SIP  call, 
and  in  order  to  minimize  differences 
between  the  Federal  and  State  NOx 
Budget  Trading  Programs. 

g.  NOx  Allowance  Transfers.  Subpart 
G  of  part  97  addresses,  among  other 
things,  submission,  recordation,  and 
notification  of  transfers  of  NOx 
allowances  under  the  NOx  Budget 
Trading  Program.  These  provisions  are 
the  same  as  those  in  part  96,  with  cross 
references  to  the  appropriate  sections  in 
part  97.  The  EPA  is  proposing  these  part 
97  provisions  for  the  reasons  set  forth 
both  in  the  proposed  NOx  SIP  call  (63 
FR  25937-38)  and  the  final  NOx  SIP 
call,  and  in  order  to  minifnir^ 
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differences  between  the  Federal  and 
State  NOx  Budset  Trading  Programs. 

h.  Audits.  While  program  audits  are 
not  explicitly  required  by  today's  rule, 
EPA  intends  to  perform  the  same  types 
of  audits  discuned  concerning  the 
proposed  NOx  SIP  call  (63  FR  25942) 
and  the  final  NOx  SIP  call. 

3.  Elements  of  the  Federal  NOx  Budget 
Trading  Program  That  Differ  From  the 
State  NOx  Budget  Trading  Program 

The  EPA  proposes  that  the  following 
sections  in  part  97  incorporate  certain 
differences  from  the  corresponding 
sections  in  part  96  to  provide  for 
Federal  implementation  of  the  NOx 
Budget  Trading  Program. 

Subfiert  A— Federal  NOx  Budget  Trading 
Program  Qanaral  Provlsiona 

Sec.  97.1  Purpose. 

Sec.  97.2  Definitions. 

Sec.  97.4  Applicability. 

Sec.  97.6  Standard  Requirements. 

Subpart  D— Compliance  Certlficailon 

Sec.  97.31    Administrator's  action  on 
compliance  certifications. 

Subpart  E— NOx  AHowanca  Allocations 

Sec.  97.40    Trading  program  budget 
Sec.  97.41    Timing  requirements  for  NOx 

allowance  allocations. 
Sec  97.42    NOx  allowance  allocations. 

Subpart  H— Monitoring  and  Reporting 

Sec.  97.70    General  requirements. 
Sec.  97.71    Initial  certification  and 

recertlfication  procedures. 
Sec  97.72    Out  of  control  periods. 
Sec  97.73    Notifications. 
Sec  97.74    Recordkeeping  and  reporting. 
Sec  97.75    Petitions. 
Sec.  97.76    Additional  requirements  to 

provide  data  for  allocations  purposes. 

Subpart  l-4ndivldual  Untt  Opl4ns 

Sec  97.80    Applicability. 

Sec  97.81    General. 

Sec  97.82    NOx  authorized  account 

representative. 
Sec.  97.83    Applying  for  NOx  Budget  opt-in 

fwrmit. 
Sec  97.84    Opt-in  process. 
Sec.  97.85    NOx  Budget  opt-in  permit 

contents. 
Sec.  97.86    Withdrawal  from  NOx  Budget 

Trading  I>rogram. 
Sec.  97.87    Change  in  regulatory  status. 
Sec  97.88    NOx  allowance  allocations  to 

opt-in  units, 
a.  General  Provisions,  i.  Purpose. 
Proposed  Sec.  97.1  explains  that 
proposed  part  97  sets  forth  the 
provisions  for  the  Federal  NOx  Budget 
Trading  Program  addressing  interstate 
transport  of  ozone  and  NOx-  As 
discussed  above,  this  program  would  be 
activated  either  under  section  126  or 
under  a  FIP. 

ii.  Definitions.  For  part  97,  EPA  is 
proposing  to  use  the  same  definitions  as 
those  that  apply  in  part  96.  with  cross 


references  to  the  appropriate  sections  in 
part  97,  with  three  Exceptions.  First,  the 
definition  of  the  term  "NOx  Budget 
Trading  Program"  would  be  altered  to 
reflect  the  hicA  that  the  Federal  trading 
program  is  established  pursuant  to  part 
52.  as  opposed  to  part  51.121.  as  is  the 
case  wiUi  the  State  NOx  Budget  Trading 
Program  under  part  96.  Secondly,  the 
deflation  for  the  term  "State"  would  be 
altered  to  reference  only  those  States 
that  would  be  covered  by  any  final 
section  126  or  FIP  action,  and  to  reflect 
the  fact  that  the  Federal  trading  program 
would  be  promulgated  for  a  State,  as 
opposed  to  adopted  by  the  State  as  is 
the  case  with  the  State  NOx  Budget 
Trading  Program.  Last,  the  term  "State 
trading  program  budget"  would  be 
replaced  with  the  term  "trading  program 
budget".  For  purposes  of  the  Fff.  the 
trading  program  budget  would  be  the 
aggregated  budget  for  all  sources 
affected  by  the  requirements  to 
participate  in  the  trading  program  in  a 
given  State  under  the  FIP.  For  purposes 
of  the  section  126  action,  the  trading 
program  budget  would  be  referred  to  as 
the  "section  126  trading  program  budget 
for  the  State".  The  term  "section  126 
trading  program  budget  for  the  State"  is 
used  to  clarify  the  fact  that  the  budget 
for  the  Federal  NOx  Budget  Trading 
Program  is  not  aggregated  to  a  State 
level  for  the  purposes  of  the  section  126 
action  except  for  the  allocation 
calculation,  since  the  focus  in  the 
remedy  is  sources  rather  than  States. 

Tlie  following  example  illustrates  the 
approach  taken  concerning  the 
unchanged  definitions:  the  term  "NOx 
Budget  Unit"  is  defined  under  part  97 
as  "a  unit  that  is  subject  to  the  NOx 
Budget  Trading  Program  emissions 
limitation  under  Sec.  97.4  and  Sec 
97.80".  while  that  term  has  the  same 
definition  under  part  96  except  that 
appropriate  sections  in  part  96  are 
referenced  (63  FR  25923). 

iii.  Applicabihty.  For  the  reasons 
discussed  above.  EPA  proposes  in  part 
97  that  the  Federal  NOx  Budget  Trading 
Program  for  purposes  of  the  section  126 
remedy  would  apply  to  any  fossil  fuel- 
fired  unit  (boiler,  combustion  turbine,  or 
combined  cycle)  that  serves  a  generator 
with  a  nameplate  capacity  greater  than 
25  MWe.  and  any  fossil  fuel-fired  unit 
(boiler,  combustion  turbine,  or 
combined  cycle)  that  has  a  maximum 
design  heat  input  of  greater  than  250 
mmBtu/hr,  located  in  any  of  the 
following  twenty  States:  Alabama, 
Connecticut.  Delaware.  District  of 
Columbia.  Illinois.  Indiana.  Kentucky. 
Maryland.  Massachusetts.  Michigan. 
Missouri.  New  Jersey.  New  York,  North 
Carolina,  Ohio.  Pennsylvania.  Rhode 
Island,  Tennessee,  Virginia,  and  West 


Virginia.  The  remedy  will  apply  to  these 
sources  in  those  States  for  which  EPA 
makes  a  final  fjnHing  granting  a  section 
126  petition  under  the  triggers  included 
in  the  proposed  rule.  These  are  the  same 
source  categories  included  in  the  core 
group  applicability  for  the  voluntary 
State  NOx  Budget  Trading  Program, 
only  in  a  more  narrow  range  of  States. 

In  the  NOx  SIP  call.  EPA  offered 
States  the  option  of  allowing  units  with 
a  very  low  fiederally  enforceable  permit 
limitation  (i.e..  25  tons  per  season)  to  be 
exempt  from  the  trading  program,  even 
though  they  were  above  the 
applicability  threshold  (63  FR  25926). 
Tlie  EPA  proposes  to  include  this 
provision  in  the  Federal  NOx  Budget 
Trading  Program  and  solicits  cmnment 
on  the  appropriateness  of  such 
inclusion. 

iv.  Standard  Requirements.  Under  the 
Federal  NOx  Budget  Trading  Program, 
the  NOx  Budget  units  and  their  owners, 
operators,  and  NOx  AARs  must  meet 
certain  standard  requirements  that 
incorporate  the  full  range  of  program 
requirements  by  referencing  other 
sections  of  the  NOx  Budget  Trading 
Rule.  These  provisions  are  the  same  as 
the  related  provisions  in  part  96.  with 
cross  references  to  the  appropriate 
sections  of  part  97,  except  that  the 
Administrator,  rather  than  the 
permitting  authority,  would  allocate 
NOx  allowances  under  the  Federal  NOx 
Budget  Trading  Program.  This  reflects 
the  fact  that  the  NOx  Budget  Trading 
Program  would  be  Federally  run.  rather 
than  run  by  the  State  as  under  the  NOx 
SIPcaU. 

b.  Compliance  Certification.  Proposed 
§  97.31  is  the  same  as  §  96.31  except  that 
the  Administrator  has  the  sole 
responsibility  for  reviewing  and 
auditing  compliance  certifications  and 
other  submissions  under  the  Federal 
NOx  Budget  Trading  Program.  This 
reflects  the  fact  that  the  part  97  NOx 
Budget  Trading  Program  would  be 
federally  run  rather  than  run  by  the 
State  as  under  the  NOx  SIP  call.  The 
EPA  is  proposing  these  part  97 
provisions  for  the  reasons  set  forth-both 
in  the  propcwed  NOx  SIP  call  (63  FR 
25929)  and  the  final  NOx  SIP  call,  and 
in  order  to  minimize  differences 
between  the  Federal  and  State  NOx 
Budget  Trading  Programs. 

c.  Aggregate  NOx  Emissions  Levels 
and  Allowance  Allocations.  This  section 
discusses  the  calculation  of  State 
specific  aggregate  emission  levels  and 
the  methodology  and  timing  for 
issuance  of  NOx  Budget  imit 
allocations.  The  EPA  calculated  the 
State  specific  aggregate  emission  levels 
that  would  remain  after  the  apphcation 
of  reasonable  and  highly  cost-efiiective 
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NOx  controls  to  upivind  sources  which 
contaibute  significsntly  to 
nonattainment  or  maintenance  problems 
in  downwind  States.  Theee  aggregate 
emission  levels  for  each  Statefor  which 
a  finding  under  section  126  may  be 
triggered  are  listed  in  appendix  C  of 
today's  notice  for  both  EGUs  and  non- 
ECUs.  Section  D.C  of  this  preamble 
describes  the  controls  that  were 
assumed  for  each  subcategory  of 
sources.  In  determining  what  controls  to 
assume  in  calculation  of  the  proposed 
emissions  level  for  each  suboitegory. 
EPA  used  the  cost-effectiveness 
rationale  also  described  in  Section  D.C 

The  EPA  also  calculated  individual 
unit  allocations  baaed  on  the  State 
specific  aggregate  emission  levels 
described  in  this  section.  Subpart  E  of 
today's  proposed  Federal  NOx  Budget 
TracUng  Rule  addresses  the  allocation  of 
NOx  allowances  to  NOx  budget  units  for 
purposes  of  the  section  126  remedy.  As 
in  the  allocation-related  provisions  in 
part  96.  part  97  includes  provisions  for 
the  timing  of  allocation  issuance,  the 
methodology  for  issuing  allocations,  and 
the  allocations  for  new  sources. 
However,  in  part  97,  the  Administrator, 
rather  than  the  State,  will  determine  the 
allocations. 

i.  Data  Sources.  (1)  EGUs.  The  ECU 
data  base  developed  for  this  analysis 
consists  of  both  utility  EGUs  and  non- 
utility  EGUs.  The  non-utility  EGUs 
include  independent  power  producers 
(IPPs)  and  non-utility  generators 
(NUGs).  Eight  data  sources  were  used  to 
develop  the  base  year  EGU  data:  (1) 
EPA's  Acid  Rain  Data  Base  (AROB) 
(Pechan,  1997c):  (2)  EPA's  2007 
Integrated  Planning  Model  (IPM)  Year 
2007;  (3)  EPA's  Emission  Tracking 
System/Continuous  Emissions 
Monitoring  System  (ETS/CEM)  (EPA. 
1997b):  (4)  DOE'S  Form  EIA-e60  (DOE. 
1995a):  (5)  DOE'S  Form  EIA-767  (DOE. 
1995b):  (6)  EPA's  National  Emissions 
Trends  Data  Base  (NET)  (EPA.  1997c); 

(7)  DOE'S  Form  EIA-667  (DOE.  1995c): 

(8)  the  OTAG  Emission  Inventory 
(Pechan.  1997a):  and  (9)  incorporation 
of  comments  to  the  proposed  NOx  SIP 
call  NPR  dated  November  7. 1997.  More 
details  regarding  these  data  sources  can 
be  found  in  the  technical  support 
document  (TSD)  of  EPA's  NOx  SIP  call. 

(2)  Non-EGUs.  The  starting  point  for 
the  non-EGU  data  base  was  the  1990 
OTAG  Inventory.  This  inventory  was 
prepared  with  1990  State  ozone  SEP 
emission  inventories  supplemented 
with  either  State  inventory  data,  if 
available,  or  EPA's  National  Emission 
Trends  (NET)  data  if  State  data  were  not 
available.  This  inventory  was  further 
refined  by  the  incorporation  of 
comments  to  the  proposed  NOx  SIP  call 


NPR  dated  November  7. 1997.  All 
records  with  utility  SCCs  (first  3  digiU 
101  or  201)  were  removed  from  the  1990 
OTAG  Inventory  because  it  was 
assumed  that  emissions  from  these 
sources  would  be  accounted  for  in  the 
EGU  component  of  the  inventory.  More 
details  regarding  these  data  sources  can 
be  found  in  the  TSD  of  EPA's  NOx  SIP 
caU. 

ii.  Methodology  Used  To  Determine 
Controlled  Emission  Levels.  Section  II 
of  this  preamble  identifies  the  two 
subcategories  that  EPA  proposes  to 
control  (i.e..  large  EGUs  and  large  non- 
EGUs)  and  the  emission  levels  mat  are 
highly  cost-effective  to  achieve  (i.e.. 
0.15  Ib/mmBtu  for  EGUs  and  60  percent 
reduction  from  uncontrolled  levels  for 
non-EGUs)  in  response  to  the  section 
126  petitions.  This  section  describes  the 
methodology  used  in  determining  each 
of  these  subcategory's  emissions  level 
on  a  State-by-State  tusis. 

(1)  Large  EGUs.  For  reasons  explained 
in  the  final  NOx  SIP  call.  EPA  is 
proposing  to  calculate  each  State's 
simuner  season  large  EGU  emissions 
level  using  a  specific  NOx  emission  rate 
and  the  projected  simimer  season 
utilization  of  the  year  2007.  S{>ecifically, 
EPA  proposes  calculating  each  State's 
large  EGU  NOx  emissions  level  by 
multiplying:  (1)  Each  State's  summer 
activity  level  in  mmBtu  (EPA  selected 
the  higher  of  each  State's  overall  1995 
or  1996  summer  utilization),  by  (2)  each 
State's  projected  growth  between  1996 
and  2007  (using  the  IPM  model),  by  (3) 
a  NOx  rate  of  0.15  Ib/mmBtu.  The 
resulting  figure,  in  lbs,  was  divided  by 
2000  (Itw  per  ton)  to  determine  tons. 

In  general,  new  units  built  to  meet 
economic  growth  are  lower  emitting 
than  the  older  units  they  augment  or 
replace.  Thus,  though  the  industry's  fuel 
utilization  may  increase  over  time,  the 
industry's  average  NOx  rate  may 
decrease  as  newer,  cleaner  units  are 
built  and  operated,  and  total  emissions 
may  or  may  not  increase. 

tlie  EPA  proposes  to  incorp>orate 
growth  in  industrial  activity  when 
determining  the  large  EGU  emissions 
level,  and  thus  accommodate  new 
sources  into  the  section  126  remedy. 
Specifically,  EPA  projects  each  State's 
projected  change  in  utilization  from 
ciirrent  levels  to  the  year  2007  and  sets 
an  emissions  level  based  on  that  future 
year's  utilization.  This  approach 
directly  accommodates  industrial 
growth.  Additionally,  this  was  the  type 
of  approach  taken  in  the  final  NOx  SIP 
call  in  determining  various  State 
emissions  levels.  "Thus.  EPA  is 
proposing  to  use  this  type  of  approach 
for  addressing  activity  growth  and,  as 
described  below,  using  the  IPM  growth 


projections.  Appendix  C  of  proposed 
part  97  of  this  notice  presenta  the 
resulting  propoted  large  EGU  emissions 
level  per  State  along  with  each  State's 
projected  growth  from  1996  to  2007. 

(2)  Large  Non-EGUs.  For  reasons 
explained  in  the  final  NOx  SIP  call.  EPA 
is  proposing  to  calculate  each  State's 
summer  season  large  non-EGU 
emissicHis  level  by  reducing  each  State's 
uncontrolled  non-EGU  NOx  emissions 
levels  (in  tons)  by  60  percent  and 
assuming  growth  through  the  year  2007. 
Appendix  C  of  proposed  part  97 
presents  the  resulting  large  non-EGU 
emissions  level  and  projected  growth 
rate  for  each  State. 

iii.  Development  of  Section  126 
Trading  Pro-am  Budget.  Proposed 
§97.40  provides  that  the  section  126 
trading  program  budget  for  each  State 
would  equal  the  stun  of  the  aggregate 
emission  levels  for  large  electric 
generating  units  and  large  non-electric 
generating  imita  in  each  State  calculated 
as  discussed  in  Section  III.B.3.c.ii  of  this 
preamble.  Under  section  126.  the 
Administrator  determines  the  "emission 
limitations  and  compliance  schedules" 
with  which  NOx  Budget  units  under 
§  97.4  must  comply.  In  the  Federal  NOx 
Budget  Trading  Program  being  proposed 
for  the  section  126  remedy,  these  NOx 
"emission  limitations"  take  the  form  of 
NOx  "allowance  allocations"  and  are 
assigned  based  on  the  aggregate 
emission  levels  for  the  subcategories  in 
the  trading  program.  The  approach  to 
issuing  allocations  under  a  section  126 
action  is  similar  to  that  under  the  NOx 
SIP'call,  with  the  exception  that  under 
§96.40,  the  State  permitting  authority, 
rather  than  the  Administrator, 
determines,  through  the  SIP.  the  total 
amount  of  allowable  NOx  emissions 
apportioned  to  NOx  Budget  units. 

IV.  Timing  Provisions.  Proposed 
§97.41  seta  forth  the  provisions  for 
when  the  Administrator  will  issue 
allocations  of  NOx  allowances  to  NOx 
Budget  units.  Under  the  Federal  NOx 
Budget  Trading  Program,  the 
Administrator  (rather  than  the  State 
permitting  authority)  determines  the 
NOx  allowance  allocations,  as  well  as 
records  them  in  the  NOx  Allowance 
Tracking  System.  Thus,  proposed 
§  97.41  does  not  provide,  or  set 
deadlines,  for  the  permitting  authority's 
submission  of  allocations  to  EPA. 
However,  as  discussed  in  the  final  NOx 
SIP  call.  EPA  believes  it  is  important  to 
issue  the  allocations  at  least  a  couple 
years  into  the  foture  to  provide  some 
predictability  for  sources  in  their 
control  planning  and  build  confidence 
in  the  market,  llierefore.  under  part  97, 
the  Administrator  will  iisus  NOx 
allowances  in  EPA's  NOx  Allowance 
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Tracking  System  (NATS)  by  April  1  of 
every  year  for  the  control  period  that  is 
three  years  later.  For  example,  EPA 
would  issue  the  allocations  for  the  2003 
control  period  by  April  1.  2000.  for 
those  sources  for  which  a  finding  has 
been  triggered  imder  section  126  at  this 
time.  For  those  sources  for  which  a 
finding  is  not  triggered  by  April  1.  2000. 
but  for  which  a  final  finding  is 
automatically  triggered  on  May  1.  2000. 
EPA  would  issue  the  allocations  for  the 
2003  control  period  to  NATS  as  soon  as 
practicable  in  the  year  2000.  consistent 
with  the  allocations  finalized  with  this 
rulemaking.  In  both  cases.  EPA  would 
issue  the  allocations  for  the  2004  control 
period  by  April  1.  2001.  etc.  so  that  the 
allocations  are  always  known  three 
years  in  advance.  These  provisions  are 
consistent  with  the  minimum  timing 
requirementa  specified  in  the  final  NOx 
SIP  call  rulemaking. 

As  stated  in  the  previous  paragraph. 
EPA  will  issue  allocations  in  the  NATS 
on  an  annual  basis  three  years  prior  to 
the  relevant  control  period.  However. 
EPA  proposes  to  use  the  same 
allocations  for  the  first  three  years  of  the 
program  (based  upon  one  of  die 
proposed  methodologies  described 
below),  unless  a  State  replaces  the 
section  126  action  with  its  own 
allocations  in  an  approved  SIP.  The  EPA 
proposes  constant  allocations  for  the 
first  three  control  periods  to  provide 
more  consistency  and  certainty  and  to 
build  market  confidence  during  the 
start-up  phase  of  the  program. 
Therefore,  while  the  Agency  will  not 
record  the  allocations  in  unit  accounts 
until  April  1  of  the  year  tiuee  years 
preceding  each  relevant  control  period, 
the  allocations  for  2004  and  2005  will 
be  the  same  as  the  allocations  for  the 
2003  control  period.  However,  if  a  State, 
as  part  of  an  approved  SIP.  submita 
allocations  for  the  2004  control  period 
to  EPA  prior  to  April  1. 2001.  or  for  the 
2005  control  period  prior  to  April  1, 
2002.  the  State's  allocations  will  replace 
the  allocations  EPA  planned  to  issue  for 
the  relevant  control  season.  By  issuing 
allocations  into  accounts  one  year  at  a 
time.  EPA  is  providing  States  the  abiUty 
to  replace  a  section  126  action  Mrith  an 
approved  SIP  while  still  ensuring  that 
sources  receive  allocations  at  least  three 
years  prior  to  the  relevant  control 
season. 

After  the  initial  three  year  period, 
EPA  may  update  its  allocations  on  an 
annual  basis  three  years  prior  to  the 
relevant  control  season.  As  discussed  in 
the  final  NOx  SIP  call,  updating 
allocations  on  an  annual  basis  (three 
years  ahead)  is  intended  to  allow  the 
allocation  system  to  accommodate 
changes  in  market  ctmditions. 


The  EPA  is  proposing  these  part  97 
provisions  for  the  reasons  set  forth  in 
the  final  NOx  SIP  call  concerning  part 
96  and  in  order  to  minimize  differences 
between  the  Federal  and  State  NOx 
Budget  Trading  Programs. 

v.  NOx  Allowance  Allocation 
Methodology.  The  EPA  proposes  that 
part  97  include  the  methodology  that 
the  Adnunistrator  will  use  for  allocating 
NOx  allowances  to  NOx  Budget  imita. 
While  in  part  96  the  Agency  lays  out  an 
optional  allocation  methodology  that 
may  be  used  by  a  State  permitting 
authority  for  issuing  allocations,  part  97 
will  prescribe  the  methodology  that  the 
Administrator  would  use. 

(1)  EGUs.  The  EPA  requesta  comment 
on  three  separate  methodologies  that  the 
Administrator  could  use  for  the  initial 
allocation  period  (the  control  periods  in 
2003  through  2005)  for  electricity  • 
generating  imite.  In  whichever  of  these 
methodologies  the  Agency  finalizes,  the 
total  number  of  allowances  issued 
would  equal  the  portion  of  the  section 
126  trading  program  budget  in  each 
State  attributed  to  large  electricity 
generating  units  (calculated  as  described 
in  Section  III.B.3.c.ii  of  this  preamble  by 
multiplying  a  specified  emission  rate  by 
a  State's  summer  activity  level  projected 
to  2007).  The  first  option  is  to  allocate 
allowances  based  on  the  product  of  an 
emission  rate  in  pounds  of  NOx/mmBtu 
and  the  mmBtus  of  energy  utilized  for 
all  units  in  the  Federal  NOx  Budget 
Trading  Program;  the  proposed  part  97 
describes  this  approach.  The  second 
option  is  to  allocate  allowances  to  fossil- 
fuel-fired  electric  generating  unite  in  the 
Federal  NOx  Budget  Trading  Program 
based  on  the  product  of  an  emission  rate 
in  pounds  of  NOx/kWh  and  the  kWh  of 
electricity  generated.  A  third  option 
considered  by  EPA  would  allocate 
allowances  to  all  large  electric 
generating  imita.  regardless  of  foel  type, 
in  the  States  affected  by  the  section  126 
rulemaking  based  on  their  electricity 
generated.  For  the  second  and  third 
options,  EPA  would  use  a  surrogate  for 
electricity  generation  data  where 
electricity  generation  data  is  not 
available.  'Hie  EPA  soliciU  comment  on 
these  three  methodologies. 

With  regard  to  the  allocation 
methodology  to  be  used  by  the 
Administrator  for  the  control  periods 
starting  in  2006,  EPA  requests  comment 
on  the  same  three  general 
methodologies  mentioned  in  the 
previous  paragraph.  To  facilitate  the  use 
of  the  second  and  third  approaches  for 
the  control  periods  in  2006  and 
thereafter,  EPA  proposes  to  work  with 
stakeholders  to  design  a  system  based 
on  electricity  generation  that  could  be 
used  after  the  initial  allocation  period. 


The  EPA  plans  to  propose  an  allocation 
system  based  on  electricity  generation 
in  1999  and  finalize  the  approach  in 
2000.  Appropriate  data  could  then  be 
measured  and  collected  at  NOx  Budget 
units  during  the  control  periods  in  the 
years  2001  and  2002.  When  it  becomes 
available,  this  approach  could  be 
incorporated  into  part  97  if  the  Agency 
decides  to  allocate  allowances  based  on 
electricity  generation. 

For  whidiever  of  these  three 
allocation  methods  the  Agency  selecta. 
EPA  proposes  to  use  the  average  of  the 
data  for  the  two  highest  control  periods 
for  the  years  1995. 1996.  and  1997  in 
determining  an  electric  generating  unit's 
allocation  for  the  control  periods  in 
2003.  2004.  and  2005.  This  approach 
using  data  from  1995. 1996,  and  1997 
differs  slightly  from  the  way  the 
aggregate  emission  level  was  calculated 
for  the  EGU  subcategory.  As  explained 
in  Section  III.B.3.c.ii  of  this  preamble, 
EPA  calculated  the  aggregate  emission 
level  based  upon  the  greater  of  the  State 
heat  input  data  from  1995  or  1996. 
However,  the  Agency  believes  it  is 
useful  to  base  the  first  three  years  of 
allocations  to  individual  units  on 
operating  data  reflecting  the  average  of 
the  highest  of  two  out  of  the  three  most 
recent  years.  In  this  way,  the  initial 
allocations  better  represent  the 
operation  of  particular  imits. 

Once  several  years  of  allocations  have 
been  built  into  the  system,  the  Agency 
beUeves  it  is  possible  to  move  to  an 
annually  updating  allocation  system 
that  calculates  allocations  based  on 
operating  data  from  a  single  year.  Using 
data  from  a  single  year  as  a  basis  for 
allocations  enables  the  Agency  to 
develop  an  updating  allocation  system 
that  can  reflect  changes  in  utilization  or 
electricity  generation.  By  this  time,  the 
trading  maricet  should  be  more 
estabUshed  and  companies  will  have 
several  years  of  experience  with  the 
program.  Therefore,  companies  will 
better  be  able  to  accommodate 
variations  in  single  year  allocations 
through  the  trading  market  and 
company-wide  compliance  strategies. 
Therefore,  after  the  initial  period  of 
allocations.  EPA  would  use  data 
measured  during  the  control  period  of 
the  year  that  is  four  years  before  the  year 
for  which  allocations  are  being 
calculated. 

Furthermore,  for  reasons  discussed  in 
the  final  NOx  SIP  call.  EPA  proposes  the 
establishment  of  an  allocation  set -aside 
account  for  new  unite  (unite  that 
commence  operation  during  or  after  the 
period  on  which  general  NOx  allowance 
allocations  are  based)  to  be  used  in 
whichever  allocation  methodology  EPA 
adopte  equaling  5  percent  of  the  sectioo 
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126  trading  program  budget  in  each 
State  in  2003.  2004,  and  2005  and  2 
percent  of  the  section  126  trading 
program  budget  in  each  State  in  the 
sulraequent  years.  The  Agency  beUeves 
that  if  a  new  soiuce  set-aside  is 
employed,  it  should  be  large  enough  to 
provide  allocations  to  all  new  units 
entering  the  Federal  trading  program. 
Based  on  analyses  EPA  conducted  using 
the  Integrated  Planning  Model  (IPM) 
and  on  the  Agency's  proposal  to 
reallocate  by  April  1,  2003  for  the 
control  period  in  2006.  5  percent 
appeara  to  be  a  reasonable  portion  of 
NOx  allowances  to  set-aside  for  new 
units  in  the  initial  three  years  of  the 
program  and  2  percent  for  the 
subsequent  years. 

However,  while  5  percent  (and  2 
percent)  may  be  an  appropriate  region- 
wide  average,  an  individual  State  may 
experience  either  more  or  less  growth  in 
new  sources  during  the  relevant  time 
period.  The  EPA  calculated  the  State- 
specific  aggregate  emission  levels  for 
each  subcategory  using  State-specific 
growth  rates  (see  the  rulemaking 
docket).  Therefore,  EPA  solicits 
comment  on  using  State-specific  growth 
rates  to  determine  the  appropriate  size 
of  a  State  new  source  set-aside. 
Additionally,  the  5  percent  (and  2 
percent)  numbers  were  calculated  based 
upon  estimated  growth  in  utilization  by 
new  sources  and  therefore  may  be  more 
appropriate  when  the  first  proposed 
allocation  methodology  is  employed. 
The  EPA  solicits  comment  on  the  use  of 
a  different  percentage  for  the  set-aside  if 
the  Agency  adopts  an  electricity 
generation-based  allocation  system. 

Using  each  of  the  three  allocation 
methodologies  on  which  EPA  solicits 
comment,  the  Agency  has  calculated 
unit  specific  allocations.  Two  of  the 
three  sets  of  unit-specific  allocations  are 
in  appendix  A  of  proposed  part  97,  the 
third  set  is  included  in  the  rulemaking 
docket.  The  EPA  is  providing  these  unit 
specific  allocations  to  solicit  comment 
on  the  underlying  data  used  in  these 
allocations  and  the  methodologies 
employed  in  determining  the 
allocations.  The  Agency  will  select  and 
describe  a  set  of  allocations  for  all 
sources  potentially  subject  to  the  section 
126  rulemaking  in  the  final  notice.  The 
EPA  would  issue  the  finalized  set  of  the 
2003  control  period  allocations  in  the 
NATS  by  April  1,  2000  for  those  sources 
for  which  a  finding  has  been  triggered 
under  section  126  at  this  time.  For  those 
sources  for  which  a  finding  is  not 
triggered  by  April  1,  2000.  but  for  which 
a  final  finding  is  automatically  triggered 
on  May  1,  2000,  EPA  would  issue  the 
allocations  for  the  2003  control  period 
to  NATS  as  soon  as  practicable  in  the 


year  2000,  consistent  with  the 
allocations  finalized  with  this 
rulemaking. 

For  the  first  allocation  approach  in 
part  97,  EPA  determined  initial 
imadjusted  allocations  to  existing 
electric  generating  NOx  Budget  units  by 
multiplying  a  NOx  emission  rate  of  0.15 
Ib/mmBtu  by  the  units'  historical  heat 
input  calculated  by  taking  the  average  of 
the  heat  input  for  the  two  highest 
control  periods  for  the  yeara  1995, 1996, 
and  1997.  The  Agency  used  the  heat 
input  data  reported  to  EPA  in  quarterly 
reports  during  ozone  season  for  utilities 
affected  under  the  Acid  Rain  Program. 
For  non-utility  electricity  generators, 
EPA  used  heat  input  information 
reported  to  EIA  on  EIA  Form  867. 

After  determining  the  initial 
unadjusted  unit  allocations,  EPA 
adjusted  the  allocation  for  each  unit 
upward  or  downward  to  match  the 
portion  of  the  section  126  trading 
program  budget  in  the  State  attributed  to 
large  electricity  generating  units.  Then, 
the  Agency  adjusted  the  allocation  for 
each  unit  in  the  State  proportionately  so 
that  the  total  allocations  equaled  95 
percent  of  the  portion  of  the  section  126 
trading  program  budget  in  the  State 
attributed  to  large  electricity  generating 
units.  This  created  a  new  source  set- 
aside  of  5  percent. 

For  the  second  allocation  approach, 
EPA  multiplied  the  unit  heat  input  in 
mmBtu  and  the  generator  heat  rate  ** 
associated  with  the  generation  for  that 
unit,  in  Btu/kWh.  to  determine  each 
unit's  associated  historical  electrical 
generation  in  kWh.*'  For  non-utility 
electricity  generators,  EPA  used  heat 
input  fitim  OTAG's  database  (1995  data) 
and  the  average  heat  rate  values  found 
below  in  Table  III-l .  The  Agency  used 
this  indirect  approach  to  calculate 
electrical  output  because  EPA  did  not 
have  access  to  unit-specific  generation 
data  for  non-utility  electricity 
generators.  The  EPA  used  average  heat 
rate  values  for  generators  for  which  heat 
rates  were  not  pubUcly  available,  as 
shown  in  the  table  below. 


Table  lll-i.— Average  Utility 
Generator  Heat  Rates 


Unit  and  fuel  type 

Gen- 
erator 

size 
(MW) 

Average 
tieatrate 

(Btu/kWti) 

Combustion  Turtiine 

^50 

14250 

(gas  or  No.  2  fuel 

>50 

13200 

oiVdesaO. 

Confined  Cyde  Tur- 

^100 

11100 

bina  (gas  or  hk>.  2 

>100 

8500 

fuel  oil/dtesel). 

Oil-or  Gas-fired  Steam 

$400 

10600 

Boiler. 

>400 

10000 

Coat-fired  Boiler  

$500 

10400 

>600 

9600 

"Utililias  report  their  generator-ipeciiic  heat 
rate*  to  EIA  on  EIA  Foim  86a 

"  The  EPA  uaod  ttw  average  genefition  for  the 
ozone  leeion  during  the  highest  two  of  the  yean 
from  1995  through  1997,  »imilar  to  the  approach 
with  heat  input. 


Some  imits  are  cogenerators,  which 
are  electrical  generators  that  divert  part 
of  their  steam  to  provide  steam  output, 
rather  than  to  generate  electricity.  The 
Agency  calculated  output  from 
cogenerating  units  as  described  in  the 
previous  paragraph.  That  approach 
assumes  that  heat  input  is  converted 
into  electricity  at  a  piarticular  efliciency. 
The  EPA's  proposed  approach  does  not 
accoimt  for  the  fact  that  steam 
generation  is  generally  more  efficient 
than  electricity  generation.  The  EPA 
encourages  commenters  to  provide  the 
Agency  electrical  output  data  and  steam 
output  data  to  determine  the  efficiency 
of  cogenerating  units. 

To  determine  the  individual  unit 
allocations,  EPA  determined  the  total 
electricity  generation  from  all  affected 
electricity  generating  units  within  each 
State  as  estimated  in  the  previous 
paragraphs  and  calculated  each  unit's 
share  of  the  total  State  electricity 
generation.  Each  unit  was  then  assigned 
an  allocation  based  upon  its  share  of 
electricity  generation.  For  example,  if 
the  Agency  calculated  that  a  unit 
contributed  0.4  percent  of  a  State's  total 
electricity  generation,  then  it  would 
receive  0.4  percent  of  the  section  126 
trading  program  budget  in  the  State 
attributed  to  large  fossil-fuel-fired 
electricity  generating  units.  After 
determining  the  initial  unadjusted 
allocation,  the  Agency  adjusted  the 
allocation  for  each  unit  proportionately 
so  that  the  total  allocation  equaled  95% 
of  the  portion  of  the  section  126  trading 
program  budget  for  the  State  attributed 
to  large  fossil-fuel-fired  electricity 
generating  units  (to  create  the  new 
source  set-aside). 

The  EPA  is  also  proposing  a  third 
allocation  approach  which  would 
provide  allowances  to  all  electricity 
generatora  in  the  appUcable  region 
regardless  of  the  energy  source.  For 
fossil  fuel-fired  power  plants,  EPA  used 
the  approach  described  above  in 
determining  the  electrical  generation 
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from  individual  combustion  imits.  For 
nuclear  power  plants  and  hydroelectric 
plants,  EPA  used  electrical  generation 
reported  by  utiUties  to  EIA  on  EIA  Form 
759.  The  Agency  was  unable  to  find 
data  for  all  plants.  The  Agency  soUcits 
comment  on  these  methods  for 
determining  electricity  generation  data. 
The  EPA  also  requests  conunent  on  the 
data  itself  and  soUcits  any  additional 
information  for  the  plants  for  which 
EPA  has  not  found  data. 

The  Agency  determined  the  initial 
unadjusted  allocations  in  the  same 
manner  as  described  for  the  electricity 
generation-based  allocations  to  fossil- 
fiiel-fiied  units  only.  That  is.  the  Agency 
determined  the  total  electricity 
generation  within  each  State,  calculated 
each  unit's  share  of  the  total  electricity 
generation,  and  calculated  an  allocation 
based  upon  that  share  of  the  section  126 
trading  program  budget  for  the  State 
attributed  to  large  electricity  generating 
imits.  The  Agency  then  adjusted  the 
allocation  for  each  unit  proportionately 
so  that  the  total  allocation  equaled  95 
percent  of  the  portion  of  the  section  126 
trading  program  budget  for  the  State 
attributed  to  large  electricity  generating 
units. 

For  each  of  these  three  allocation 
methodologies,  the  Agency  solicits 
conunent  on  the  data  used  to  determine 
the  allocations.  Electricity  generators, 
and  utiUties  in  particular,  already  report 
many  of  these  data  to  Federal  or  State 
government  agencies.  The  necessary 
data  and  their  sources  include: 

1.  For  each  plant: 

a.  Plant  name^-as  reported  to  U.S. 
EPA  and  EIA;  if  not  currenUy  reporting 
to  Federal  government,  then  as  reported 
to  the  state  environmental  agency 

b.  ORISPL  number,  if  available  (or 
other  unique  identification  number  for 
the  plant,  if  no  ORISPL  number 
exists) — as  reported  to  U.S.  EPA  and 
ELA;  if  not  curre/Stly  reporting  to  Federal 
government,  then  as  reported  to  the 
state  environmental  agency 

iii.  State  postal  abbreviation  and 
county  FIPS  code  as  reported  to  U.S. 
EPA  and  EIA;  if  not  currenUy  reporting 
to  Federal  government,  then  as  reported 
to  the  state  environmental  agency 

iv.  Monitoring  locations  at  the  plant 
(e.g.,  stacks  or  fuel  pipes  where 
monitoring  equipment  would  be 
located)  for  existing  monitoring 
equipment,  as  reported  to  U.S.  EPA.  or 
to  the  state  environmental  agency 

2.  For  each  unit  (boiler  or  combustion 
turbine)  at  the  plant: 

a.  An  identification  designation  (e.g., 
1.  CT2)  as  reported  to  U.S.  EPA  and  ELA: 
if  not  currently  reporting  to  Federal 
government,  then  as  reported  to  the 
state  environmental  agency 


b.  A  description  of  each  unit  (e.g. 
combustion  turbine,  coal-fired  wet- 
bottom  boiler)  as  reported  to  U.S.  EPA 
and  ELA;  if  not  currenUy  reporting  to 
Federal  government,  then  as  reported  to 
the  State  environmental  agency  or  state 
utility  commission 

c  Fuel  or  energy  source  used — as 
reported  to  the  U.S.  Energy  Information 
Administration  (EIA)  or  to  the  state 
utility  commission 

d.  Heat  input  (mmBtu)  in  May  1 
through  September  30  of  1995, 1996  and 
1997  as  reported  to  U.S.  EPA  and  EIA; 

e.  Estimated  historical  NC^  mass 
emissions  in  May  1  throu^  September 
30  of  1995, 1996  and  1997  (as  reported 
to  the  U.S.  EPA  or  the  state 
environmental  agency). 

3.  For  each  electric^  generator  at  the 
plant: 

a.  Generation  identification 
designation — as  reported  to  U.S.  EPA 
and  EIA;  if  not  currenUy  reporting  to 
Federal  government,  then  as  reported  to 
the  state  utility  commission 

b.  Nameplate  capacity  in  MWe-as 
reported  to  U.S.  EPA  and  EIA;  if  not 
cturently  reporting  to  Federal 
government,  then  as  reported  to  the 
state  utility  commission. 

c.  Electrical  generation  (MWh)in  May 
1  through  September  30  of  1995. 1996 
and  1997 — as  reported  to  EIA; 

4.  For  each  steam  turbines  at  the  plant 
that  is  used  to  generate  steam  output 
instead  or  in  addition  to  electricity: 

a.  An  identification  designation 

b.  Capacity,  in  mmBtu/hr  output  rate 

c.  Steam  output  (mmBtu)  (not  used  for 
electrical  generation)  in  May  1  through 
September  30  of  1995, 1996  and  1997 

The  Agency  believes  these  data  are 
needed  both  to  determine  the  output  of 
each  source  and  to  establish  a  unique 
identity  for  each  source  and  its  units. 
The  EPA  requests  conunent  on  the 
specific  data  as  well  as  the  type  of  data 
supporting  the  proposed  allocations 
under  part  97. 

(2)  Non-EGUs.  For  any  allocation 
methodology  adopted,  the  total  number 
of  allocations  issued  to  non-electric 
generating  units  would  equal  the 
portion  (less  the  5  percent  set-aside 
discussed  below)  of  the  section  126 
trading  program  budget  for  each  State 
attributed  to  large  non-electricity 
generating  units  (calculated  as  described 
in  Section  III.B.S.c.ii  of  this  preamble  by 
reducing  each  State's  uncontroUed  non- 
EGU  N(^  emissions  level  by  60  percent 
and  assuming  activity  growUi  through 
2007).  At  this  time,  the  Agency  proposes 
to  use  heat  input  as  the  basis  for 
determining  allocations  for  large  non- 
electricity  generating  imits  in  the 
Federal  NOx  Budget  Trading  Program. 
The  EPA  proposes  this  basis  for  both  the 


initial  allocation  period  of  2003  through 
2005  and  for  subsequent  years  of  the 
program.  This  differs  from  the  method 
used  to  determine  the  aggregate 
emission  level  for  non-electric 
generating  units  (a  percentage  reduction 
from  historical  emissions)  because  at  the 
time  the  aggregate  level  was  determined 
(during  the  SIP  call  proposal  process). 
beat  input  data  for  individual  units  was 
not  available.  Distributing  allocations  on 
a  heat-input  basis  provides  a  fuel- 
neutral  method  of  allocating  to  the  units 
in  the  trading  program  similar  to  the 
allocation  approaches  proposed  for  the 
electric  generating  units.  Heat-input- 
based  allocations  also  allow  for 
reallocating  in  the  future  (to 
accommodate  new  units)  whereas 
allocations  based  upon  a  specific 
percentage  reduction  do  not.  Heat  input 
data  is  now  available  for  use  in 
developing  allocations,  and  the  Agency 
sohcits  comment  on  the  data  as  well  as 
the  use  of  heat  input  in  developing 
allocations. 

At  this  time,  the  Agency  is  not  aware 
of  any  databases  on  steam  output 
information  for  industrial  boilers. 
Therefore,  for  combustion  sources  other 
than  electrical  generators,  EPA  finds 
that  it  is  most  appropriate  to  base 
allocations  upon  heat  input.  However. 
EPA  requests  comment  on  any  methods 
for  distributing  allowances  on  an  output 
basis  to  non-electricity  generating  units. 
Comments  should  address  the 
availability,  quality,  -and 
appropriateness  of  the  data  for 
regulatory  purposes  and/or  methods  to 
obtain  such  data. 

For  the  non-electridty  generating 
units  subject  to  the  Federal  trading 
program,  EPA  proposes  to  use  1995  heat 
input  data  in  the  allocation  calculation 
for  the  control  periods  in  2003.  2004, 
and  2005.  The  1995  data  are  the  most 
recent  data  the  Agency  knows  are 
currenUy  available  for  non-electricity 
generating  units.  After  this  initial  period 
of  allocations,  as  with  the  electric 
generating  units,  the  Agency  wiU  use 
data  measured  during  the  control  period 
of  the  year  that  is  four  years  before  the 
year  for  which  aUocations  are  being 
calculated. 

As  was  done  for  electricity  generating 
units,  the  Agency  has  calculated  unit 
specific  allocations  for  large  non- 
electricity  generating  units.  These  unit 
specific  allocations  are  provided  in 
Appendix  A  of  proposed  part  97.  The 
EPA  sohdts  comment  on  the  underlying 
data  used  in  these  allocations  and  the 
methodology  employed  in  determining 
the  allocations.  'Hie  Agency  plans  to 
describe  a  set  of  aUocations  in  the  final 
notice.  The  EPA  would  issue  the  final 
aUocations  for  the  control  period  in 
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2003  by  placing  them  in  the  NATS  by 
April  1.  2000  for  those  sources  for 
which  a  finding  has  been  triggered  - 
under  section  126  at  this  time.  For  those 
sources  for  which  a  finding  is  not 
Uiggered  by  April  1,  2000,  but  for  which 
a  final  fincting  is  automatically  trigger 
on  May  1,  2000,  EPA  would  issue  the 
allocations  for  the  2000  control  period 
to  NATS  as  soon  as  practicable  in  the 
year  2000,  consistent  with  the 
allocations  finalized  with  this 
rulemaking. 

For  the  non-electricity  generating  unit 
allocations  proposed  in  today's  notice, 
EPA  determined  initial  unadjusted 
allocations  to  existing  non-electric 
generating  NOx  Budget  units  by 
multiplying  a  NOx  emission  rate  of  0.17 
Ib/mmBtu  (the  average  emission  rate  for 
existing  non-electricity  generating 
budget  units  after  controls  are  in  place) 
by  the  units'  historical  heat  input 
(described  above  as  1995  control  season 
data). 

After  determining  the  initial 
unadjusted  unit  allocations.  EPA 
adjusted  the  allocation  for  each  unit 
upward  or  downward  to  match  the 
portion  of  the  section  126  trading 
program  budget  for  the  State  attributed 
to  large  non-electricity  generating  units. 
Then,  the  Agency  adjusted  the 
allocation  for  each  unit  in  the  State 
proportionately  so  that  the  total 
allocations  equaled  95  percent  of  the 
portion  of  the  section  126  trading 
program  budget  for  the  State  attributed 
to  large  non-electricity  generating  units. 

The  Agency  proposes  to  set-aside  5 
percent  of  the  non-electricity  generating 
unit  allocations  to  be  consistent  with 
the  allocation  for  electricity  generating 
units.  The  EPA  solicits  comment  on  this 
approach  and  the  proposed  size  of  the 
set-aside. 

(3)  Treatment  of  New  Sources.  As 
discussed  in  previous  sections,  the 
Agency  has  proposed  in  part  97  a  set- 
aside  for  new  sources  consistent  with 
the  provisions  of  part  96.  New 
electricity  generating  units  and  non- 
electricity  generating  units  required  to 
participate  in  the  Federal  NOx  Budget 
Trading  Program  will  have  access  to  this 
set-aside.  In  2003.  2004,  and  2005,  each 
State  set-aside  would  initially  hold  NOx 
allowances  equal  to  5  percent  of  the 
NOx  allowances  in  the  section  126 
trading  program  budget  in  the  State. 
Starting  in  2006,  each  State  set-aside 
would  originally  hold  2  percent  of  the 
NOx  allowances  in  the  section  126 
trading  program  budget  in  the  State.  At 
the  Hnd  of  each  relevant  control  period. 
EPA  will  return  any  allowances 
remaining  in  the  account  on  a  pro-rata 
basis  to  the  units  that  had  received  an 
original  allocation  that  had  been 


adjusted  to  create  the  new  soiuce  set- 
aside  in  the  State. 

The  NOx  allowances  in  the  allocation 
set-aside  would  be  available  to  any  unit 
that  would  otherwise  be  eligible  for  an 
allocation  in  a  control  period  but  did 
not  receive  one  because  the  unit 
commenced  operation  during  or  after 
the  period  on  which  the  NOx  allowance 
allocations  for  existing  units  were 
based.  To  receive  NOx  allowances  from 
the  allocation  set-aside,  the  NOx 
Authorized  Account  Representative  for 
a  unit  would  submit  a  NOx  allowance 
request  to  the  Administrator.  The 
request  could  be  for  no  more  than  5 
consecutive  control  periods,  starting 
with  the  control  period  during  which 
the  imit  is  projected  to  commence 
operation  and  ending  with  the  control 
period  preceding  the  control  period  for 
which  it  has  sufficient  data  to  receive  an 
allocation  with  existing  budget  units. 
For  the  sixth  year  or  later  (and  possibly 
earlier),  there  would  be  sufficient 
operating  data  for  the  unit  to  be 
incorporated  into  the  NOx  allowance 
allocations  with  existing  NOx  Budget 
units.  The  NOx  allowance  request 
would  need  to  be  submitted  prior  to 
May  1  of  the  first  control  period  for 
which  NOx  allowances  are  requested 
and  after  the  date  on  which  the  State 
issues  a  permit  to  construct  the  new 
unit. 

Consistent  with  part  96,  the 
allowances  would  be  issued  to  new 
units  on  a  first -come  first-served  basis. 
For  the  first  allocation  approach 
proposed  for  electric  generating  units, 
allowances  to  new  electric  generation 
units  would  be  issued  at  a  rate  of  0.15 
Ib/mmBtu  multiplied  by  the  unit's 
maximum  design  heat  input.  Following 
each  control  period,  the  unit  would  be 
subject  to  a  reduced  utilization 
calculation.  EPA  would  deduct  NOx 
allowances  following  each  control 
period  based  on  the  unit's  actual 
utilization.  Because  the  allocation  for  a 
new  unit  from  the  set-aside  is  based  on 
maximum  design  heat  input,  this 
procedure  adjusts  the  allocation  by 
actual  heat  input  for  the  control  period 
of  the  allocation.  This  adjustment  is  a 
surrogate  for  the  use  of  actual  utilization 
in  a  prior  baseline  period  which  is  the 
approach  used  for  allocating  NOx 
allowances  to  existing  units. 

For  new  non-electric  generating  units, 
allowances  would  be  issued  at  the 
average  emission  rate  (e.g.,  .17  lbs/ 
mmBtu)  for  existing  budget  units  (after 
controls  are  in  place)  multiplied  by  the 
budget  unit's  maximum  design  heat 
input.  Following  each  control  period, 
the  source  would  be  subject  to  a 
reduced  utilization  calculation  similar 


to  that  described  above  for  electric 
generating  units. 

For  the  second  and  third  allocation 
approaches  proposed  for  electric 
generating  units,  allowances  to  new 
electric  generating  units  would  be 
issued  at  the  average  emission  rate  (in 
Ibs/kWh)  for  existing  budget  units  (after 
controls  are  put  in  place)  multiplied  by 
the  maximum  design  electrical 
generation  derived  from  operation  of  the 
new  budget  unit.  Following  each  contror 
period,  the  budget  unit  would  be  subject 
to  a  reduced  utilization  calculation 
similar  to  that  described  above  under 
the  first  approach. 

d.  Compliance  Supplement  Pool.  This 
notice  proposes  to  establish  Federal 
emissions  limits  for  sources  found  to 
significantly  contribute  to  ozone 
nonattainment  problems  in  a  petitioning 
State.  These  sources  would  be  required 
to  comply  with  the  emissions  limits  by 
May  1,  2003.  As  discussed  in  the  final 
NO^  SIP  call  and  the  technical  support 
doctunent  "Feasibility  of  Installing  NOx 
Control  Technologies  By  May  2003." 
EPA  believes  that  this  compfiance  date 
is  a  feasible  and  reasonable  deadline. 
However.  EPA  received  comments  for 
the  NOx  SIP  call  expressing  concern 
that  some  soiurces  may  encounter 
unexpected  problems  installing  controls 
by  this  deadline  that,  in  turn,  could 
cause  unacceptable  risk  for  a  source  and 
its  associated  industry.  Commenters 
explicitly  expressed  concern  related  to 
the  electricity  industry,  stating  that  the 
deadline  could  adversely  impact  the 
reliability  of  the  electricity  supply. 

In  the  NOx  SIP  call.  EPA  addressed 
these  compliance  concerns  by  providing 
additional  flexibility  for  sources  to 
comply  with  the  requirements.  The  EPA 
is  proposing  that  similar  flexibility 
mechanisms  be  provided  in  part  97. 
First,  EPA  is  proposing  that  part  97 
include  banking  provisions  as  discussed 
in  Section  III.B.2.h.  Second,  EPA  is 
proposing  that  part  97  include  a 
compliance  supplement  pool  that  may 
be  used  by  sources  to  cover  excess 
emissions  during  the  2003  and  2004 
ozone  seasons  that  are  unable  to  meet 
the  compliance  deadline.  The  proposed 
part  97  includes  a  separate  compliance 
supplement  pool  that  would  be 
available  to  the  sources  in  each  State 
identified  in  this  proposal. 

i.  Size  of  the  Compliance  Supplement 
Pool.  The  EPA  proposes  to  use  the  same 
compliance  supplement  pools  on  a 
State-by-State  basis  as  were  included  in 
the  final  NOx  SIP  call.  The  justification 
for  the  size  of  the  State  pools  is 
included  in  the  final  NOx  SIP  call. 
Table  III-2  shows  the  compliance 
supplement  pool  that  would  be 


available  to  sources  in  each  State 
identified  in  this  proposal. 

Table  111-2.  Compliance 
Supplement  Pools  (Tons  of  NOx) 


Alabama 

Connecticut 

Delaware 

District  of  ColUTtm 

INinois 

Indiana 

Kentucky 

Maryland 

Massachusetts 

Michigan 

Missouri 

New-York , 

North  Carolina 

Ohto  

Pennsyivania , 

Rhode  Island 

Tennessee 

Virginia , 

West  Virginia 


Compliance 

supptoment 

pool 


10,361 

559 

417 

0 

17,455 

19,738 

13.018 

3,662 

285 

15,358 

10,469 

1.722 

1.831 

10,624 

22,947 

13,716 

0 

12,093 

6,108 

16,937 


ii.  Distribution  of  the  Compliance 
Supplement  Pool  to  Sources.  In  the  final 
NOx  SIP  call.  EPA  provides  States  with 
two  options  for  distributing  the  pool  to 
sources.  One  option  is  for  a  State  to 
distribute  some  or  all  of  the  pool  to 
sources  that  generate  early  reductions 
during  ozone  seasons  prior  to  May  1, 
2003.  The  second  option  is  for  a  State 
to  run  a  public  process  to  provide  tons 
to  sources  that  demonstrate  a  need  for 
a  compliance  extension.  Tons  that  are 
not  distributed  by  a  State  prior  to  May 
1,  2003  will  be  retired  by  EPA.  A  State 
wishing  to  use  the  compliance 
supplement  pool  under  the  NOx  SIP  call 
may  divide  the  pool  and  make  some  of 
it  available  to  sources  through  both 
options,  or  may  use  only  one  of  the 
options  for  distributing  the  pool  to 
sources  prior  to  May  1,  2003.  Based  on 
these  options,  EPA  is  soliciting 
comment  on  a  number  of  approaches  for 
distributing  the  pool  to  sources  under 
part  97. 

First,  EPA  solicits  comment  as  to 
whether  the  compliance  supplement 
pool  should  be  distributed  by  EPA  to 
sources  or  distributed  by  EPA  to  the 
States  that  have  sources  included  in  this 
proposal.  If  the  pools  were  distributed 
to  States,  the  States  would  then  be  able 
to  distribute  the  pool  to  sources.  Part  97 
is  primarily  designed  to  be  implemented 
and  administered  directly  by  EPA.  For 
this  reason,  it  may  be  most  efficient  for 
EPA  to  retain  the  responsibility  of 
distributing  the  pool  to  sources. 
However,  it  may  be  possible  to  provide 
more  flexibility  in  the  use  of  the  pool  for 


different  sources  if  States  were  provided 
the  distribution  responsibiUty. 

Second,  provided  that  EPA  decides  to 
retain  the  responsibility  of  distributing 
the  pool  to  sources,  EPA  solicits 
comment  on  two  options  for 
distribution.  First,  EPA  solicits 
comment  on  distributing  the 
compliance  supplement  pool  only  for 
early  reductions.  Under  this  option,  the 
Agency  would  distribute  allowances 
from  the  compliance  supplement  pool 
based  upon  the  optional  methodology 
the  Agency  laid  out  in  the  final  NOx  SIP 
call.  Using  that  methodology,  the 
Agency  could  issue  early  reduction 
credits  for  the  2001  and  2002  ozone 
season  to  units  that  have  installed  part 
75  monitoring  by  the  2000  control 
season,  have  reduced  their  emission  rate 
in  2001  or  2002  relative  to  their  rate  in 
2000  by  at  least  20  percent,  and  are 
operating  in  the  year(s)  in  which  they 
are  applying  for  early  reduction  credits 
at  an  emission  rate  below  0.25  lb/ 
mmBtu.  Provided  it  meets  all  of  these 
criteria,  a  unit  could  request  early 
reduction  credits  equal  to  the  difiference 
between  0.25  Ib/mmBtu  and  the  unit's 
actual  emissions  rate  multiplied  by  the 
unit's  actual  heat  input  for  the 
apphcable  control  period.  The  Agency 
laid  out  the  reasons  for  adopting  each  of 
these  criteria  for  early  reduction  credits 
in  the  final  NOx  SIP  call.  Part  97 
currently  describes  this  option. 

Under  this  option,  if  the  tons  of  NOx 
in  the  State's  compliance  supplement 
pool  exceeds  the  number  of  valid  early 
reduction  credit  requests  in  that  State, 
the  Agency  would  issue  one  allowance 
for  each  ton  of  early  reduction  credit 
requested.  Any  allowances  remaining  in 
the  compUance  supplement  pool  after 
all  valid  requests  have  been  granted 
would  be  retired  by  the  Agency.  If, 
however,  the  amount  of  valid  requests 
are  more  than  the  size  of  the  State's 
pool,  the  Agency  would  reduce  the 
amount  in  the  credit  requests  on  a  pro- 
rata basis  so  that  the  requests  equal  the 
size  of  the  State's  pool.  After  the 
requests  have  been  reduced,  the  Agency 
would  then  issue  allowances  based  on 
the  remaining  size  of  each  credit 
request. 

With  this  option,  sources  in  States  in 
the  Ozone  Transport  Commission  (OTC) 
that  are  subject  to  this  section  126 
action  would  be  allowed  to  bring  their 
banked  allowances  into  the  Federal  NOx 
Budget  Trading  Program  as  early 
reduction  credits  provided  the  siun  of 
the  banked  allowances  in  any  State  does 
not  exceed  the  size  of  the  State's 
compliance  supplement  pool.  As  is  the 
case  under  this  option  for  States  outside 
of  the  OTC,  any  remaining  credits  in  the 
compliance  supplement  pool  would  be 


retired.  If  the  NOx  Budget  units  in  an 
OTC  State  hold  banked  allowances  from 
the  OTC  program  in  excess  of  the 
amount  of  credits  in  the  State's  pool,  the 
Agency  would  reduce  the  amount  of 
allowances  eligible  for  early  reduction 
credit  on  a  pro  rata  basis. 

The  Agency  solicits  comment  on  the 
methodology  for  issuing  early  reduction 
credits  in  this  option  as  well  as  the 
approach  that  limits  the  use  of  the 
compliance  supplement  pool  to  early 
reduction  credits.  Specifically,  the 
Agency  solicits  comment  on  alternative 
methods  for  calculating  early  reduction 
credits.  In  addition,  EPA  solicits 
comment  on  the  approach  specified  for 
intention  with  the  OTC  Program. 

The  Agency  also  solicits  comment  on 
a  second  option  for  distribution  of  the 
compliance  supplement  pool.  Under 
this  second  option,  the  Agency  proposes 
that  a  portion  of  the  compliance 
supplement  pool  be  given  out  as  early 
reduction  credits  and  the  remaining 
portion  be  reserved  for  sources  that 
demonstrate  a  need  for  the  compliance 
supplement.  As  described  in  the 
preamble  to  the  final  NOx  SIP  call, 
sources  would  be  responsible  for 
demonstrating  to  the  Agency  and  the 
public  achieving  compliance  by  May  1. 
2003  would  create  undue  risk  either  to 
its  own  operation  or  associated 
industry.  The  administrator  of  the 
compliance  supplement  pool  would 
provide  the  public  an  opportunity  to 
comment  on  the  validity  of  the  need  for 
this  "direct  distribution"  of  the 
compliance  supplement. 

Under  this  option,  the  Agency  would 
grant  early  reduction  credits  using  the 
method  described  in  the  first  option  (or 
some  variation  of  that  approach)  before 
allowing  sources  access  to  the  direct 
distribution  credits  from  the  compliance 
supplement  pool.  The  Agency  proposes 
to  address  OTC  banked  allowances  held 
by  sources  subject  to  a  section  126 
action  as  suggested  in  the  first  option. 
To  ensure  that  the  compliance 
supplement  is  only  provided  to  sources 
that  truly  need  a  compliance  extension. 
the  remaining  credits  in  the  compliance 
supplement  pool  would  be  given  out  to 
an  owner  or  operator  of  a  source  that 
demonstrates  the  following: 

•  The  j)rocess  of  achieving 
compliance  by  May  1,  2003  would 
create  undue  risk  for  the  source  or  its 
associated  industry.  For  electric 
generating  units,  the  demonstration 
should  show  that  installing  controls 
would  create  unacceptable  risks  for  the 
reliability  of  the  electricity  supply 
during  the  time  of  installation.  This 
demonstration  would  include  a  showing 
that  it  was  not  feasible  to  import 
electricity  from  other  systems  during  the 
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time  of  installation.  Non -electricity 
generating  sources  may  also  be  eligible 
for  the  compliance  supplement  baaed  on 
a  demonstration  of  risk  comparable  to 
that  described  for  the  electricity 
industry. 

•  It  was  not  possible  to  compensate 
for  delayed  compliance  by  generating 
early  reduction  credits  at  the  source  or 
by  acquiring  credits  generated  by  other 
sources. 

•  It  was  not  possible  to  acquire 
allowances  or  credits  for  the  2003  ozone 
season  from  sources  that  will  make 
reductions  beyond  required  levels 
during  the  2003  ozone  season. 

The  Agency  solicits  comment  on  this 
option  that  distributes  the  compliance 
supplement  pool  both  through  early 
reduction  credits  as  well  as  direct 
distribution.  Specifically,  the  Agency 
requests  conmient  on  the  number  of 
credits  to  reserve  for  direct  distribution, 
the  methodology  used  for  direct 
distribution,  and  options  for  public 
review  of  the  direct  distribution.  The 
Agency  also  solicits  comment  on  the 
appropriate  administrator  of  the  direct 
distribution. 

Under  any  of  the  options  described 
above,  the  Agency  proposes  that  NOx 
allowances  issued  from  the  compliance 
supplement  pool  would  only  be 
available  for  sources  to  use  for 
compliance  in  the  2003  or  2004  control 
periods.  Any  NOx  allowance  i.ssued 
from  the  compliance  supplement  pool 
that  is  not  used  for  compliance  in  2003, 
would  be  considered  to  be  "banked"  for 
the  2004  control  period.  The  Agency 
proposes  to  retire  any  NOx  allowance 
issued  from  the  compliance  supplement 
pool  that  is  not  used  in  either  the  2003 
or  2004  control  p>eriod  at  the  end  of  the 
2004  true-up  period  for  the  reasons 
cited  in  the  preamble  to  the  Hnal  NOx 
SIP  call. 

e.  Emissions  Monitoring  and 
Reporting.  Subpart  H  of  today's 
proposed  rule  addresses  monitoring  and 
reporting  requirements  including, 
among  other  things,  general 
requirements,  initial  certification  and 
recertification  procedures,  out  of  control 
periods,  notiflcations,  recordkeeping 
and  reporting,  and  petitions.  These 
provisions  are  essentially  the  same  as 
the  monitoring-related  provisions  of 
part  96,  with  cross  references  to  the 
appropriate  section»of  pari  97.  The 
diflierences  between  the  provisions 
reflect  the  fact  that  administration  of  the 
monitoring  requirements  is  overseen  by 
EPA.  rather  than  by  EPA  and  the 
permitting  authority  as  is  the  case  in  the 
State  NOx  Budget  Trading  Program.  As 
a  result,  for  example,  monitoring 
certification  appUcations  are  submitted 
to  the  Administrator  and  the 


appropriate  EPA  Regional  Office  in 
addition  to  the  permitting  authority,  and 
the  Administrator,  not  the  permitting 
authority,  will  act  on  the  applications. 
Further,  the  Administrator  handles  all 
audit  decertifications  and  all  petitions 
for  alternatives  to  the  monitoring 
requirements.  Another  difference  is  that 
in  the  State  NOx  Budget  Trading 
Program,  EPA  included  heat  input 
monitoring  requirements  that  States 
might  choose  to  adopt  if  they  were 
basing  their  allocation  methodologies  on 
heat  input.  The  proposed  Federal  NOx 
Budget  Trading  Pribram  bases  its 
allocation  approach  on  heat  input. 
Therefore,  EPA  has  included  the  heat 
input  monitoring  and  reporting 
requirements  in  proposed  part  97.  Note 
that  as  explained  in  Section  III. 3. c. 5  of 
the  preamble,  EPA  is  taking  comment 
on  three  difiierent  allocation 
methodologies.  Depending  on  the 
methodology  chosen,  monitoring  and 
reporting  requirements  would  vary. 

The  EPA  is  proposing  these  part  97 
provisions  for  the  reasons  set  forth  both 
in  the  proposed  NOx  SIP  call  (63  FR 
25938-40)  and  the  final  NOx  SIP  call, 
and  in  order  to  minimize  differences 
between  the  Federal  and  State  NOx 
Budget  Trading  Prosrams. 

In  particular,  for  the  reasons  set  forth 
in  the  NOx  SIP  call,  EPA  proposes  that 
NOx  Budget  imits  be  required  to  meet 
the  monitoring  and  reporting 
requirements  in  a  new  subpart  H  of  40 
CFR  part  75,  the  Acid  Rain  Program 
regulations  (63  FR  25938-40).  The  EPA 
has  promulgated  these  revisions  part  75 
to  establish  NOx  mass  monitoring 
requirements  and  provide  greater 
Hexibility  to  regulated  sources  in 
conjunction  with  the  final  NOx  SIP  call 
rule. 

f.  Opt-ins.  Subpart  I  of  today's 
proposed  riile  addresses  the  opt-in 
process  and  procedures  applicable  to 
operating  units  that  are  not  NOx  Budget 
units  under  §  97.4.  but  are  located  in  a 
State  that  is  included  in  the  Federal 
NOx  Budget  Trading  Program  and  wish 
to  voluntarily  enter  (i.e.,  opt  into)  the 
trading  program.  The  opt-in  provisions 
can  further  reduce  the  cost  of  achieving 
NOx  reductions  by  allowing  these  units 
to  join  the  NOx  Budget  Trading  Program 
and  make  incremental,  lower  cost 
reductions,  freeing  NOx  allowances  for 
use  by  other  NOx  Budget  units.  There 
are  potentially  individual  sources  not 
included  in  the  trading  program  that 
may  emit  significant  amounts  of  NOx 
and  are  able  to  achieve  cost-effective 
reductions:  allowing  these  sources  to 
join  the  program  would  reduce  the 
overall  cost  of  compliance  for  the 
program.  The  EPA  proposes  in  subpart 
1  to  allow  individual  combustion 


sources  that  are  located  in  a  State  for 
which  a  section  126  remedy  in 
promulgated,  vent  to  a  stack,  and  can 
monitor  NOx  mass  emissions,  the 
opportunity  to  opt-in  to  the  Federal 
program  for  purposes  of  the  section  126 
remedy.  The  EPA  solicits  comment  on 
the  appropristeness  of  these  opt-in 
provisions. 

Subpart  I  addresses,  among  other 
things,  the  applicability  requirements, 
allocations,  procedures  for  applying  for 
a  NOx  Budget  opt-in  permit,  the  process 
of  reviewing  and  approving  or  denying 
the  permit,  contents  of  the  permit, 
procedures  for  withdrawing  as  a  NOx 
Budget  opt-in  source,  and  changes  in 
regulatory  status.  The  provisions  of  this 
subpart  are  similar  to  the  opt-in 
provisions  in  part  96,  with  cross 
references  to  the  appropriate  sections  in 
part  97,  though  the  Administrator  plays 
a  greater  role  than  in  part  96  with  regard 
to  actions  on  opt-in  permits,  allocations, 
and  other  related  opt-in  submissions. 
For  example,  under  the  Federal  trading 
program,  NOx  budget  opt-in  permit 
applications  are  submitted  to  both  the 
Administrator  and  the  permitting 
authority,  but  only  the  Administrator 
may  determine  whether  the  unit 
qualifies  as  a  NOx  Budget  opt-in  source. 
Furthermore  the  Administrator,  rather 
than  the  permitting  authority,  allocates 
allowances  to  sources  in  the  Federal 
NOx  Budget  Trading  Program.  The  EPA 
is  proposing  these  part  97  provisions  for 
the  reasons  set  forth  both  in  the 
proposed  NOx  SIP  call  (63  FR  25940- 
42)  and  the  final  NOx  SIP  call,  and  in 
order  to  minimize  differences  between 
the  Federal  and  State  NOx  Budget 
Trading  Programs. 

g.  Program  administration.  As 
discussed  above,  the  Federal  NOx 
Budget  Trading  Program  would  be  run 
by  EPA.  The  EPA  would  identify  the 
units  covered  by  the  program,  determine 
and  record  the  NOx  allowance 
allocations,  receive  and  review 
monitoring  plans  and  monitoring 
certification  applications,  and  take  the 
lead  in  enforcement.  As  discussed 
above.  States  would  still  be  responsible 
for  permitting. 

C.  New  Source  Review 

As  discussed  in  the  proposed  and 
final  NOx  SIP  call,  the  EPA  believes  that 
nonattainment  New  Source  Review 
(NSR)  ofiset  requirements  of  the  CAA 
can  be  met  using  the  mechanism  of  the 
State  NOx  Budget  Trading  Program 
under  part  96.  However,  because  the 
Agency  is  continuing  to  evaluate  a 
number  of  complex  issues  involved 
with  integrating  NSR  and  the  trading 
program,  it  will  not  be  providing 
guidance  at  this  time.  "The  EPA  intends 


to  provide  such  guidance  as  soon  as 
possible.  At  that  time,  the  EPA  will  also 
address  integrating  NSR  with  the 
trading  program  under  part  97. 

IV.  Noa-OzDne  Benefits  to  NOx 
Seductions 

In  addition  to  contributing  to 
attainment  of  the  ozone  NAAQS. 
decreases  of  NOx  emissions  will  also 
likely  help  improve  the  environment  in 
several  important  ways.  On  a  national 
scale,  decreases  in  NOx  emissions  will 
also  decrease  add  deposition,  nitrates  in 
drinking  water,  excessive  nitrogen 
loadings  to  aquatic  and  terrestrial 
ecosystems,  and  ambient  concentrations 
of  nitrogen  dioxide,  particulate  matter, 
and  toxics.  On  a  global  scale,  decreases 
in  NOx  emissions  wiU,  to  some  degree, 
reduce  greenhouse  gases  and 
stratospheric  ozone  depletion.  Thus, 
management  of  NOx  emissions  is 
important  to  both  air  quality  and 
watershed  protection  on  national  and 
global  scales.  In  its  July  8. 1997  final 
recommendations,  OTAG  stated  that  it 
"recognizes  that  NOx  controls  for  ozone 
reductions  purposes  have  collateral 
public  health  and  environmental 
benefits,  including  reductions  in  add 
deposition,  eutrophication,  nitrification, 
fine  particle  pollution,  and  regional 
haze."  These  and  other  public  health 
and  environmental  benefits  assodated 
with  decreases  in  NOx  emissions  are 
simunarized  below.*' 

Acid  Deposition:  Sulfur  dioxide  and 
NOx  are  the  two  key  air  pollutants  that 
cause  add  deposition  (wet  and  dry 
particles  and  gases)  and  result  in  the 
adverse  effects  on  aquatic  and  terrestrial 
ecosystems,  materials,  visibility,  and 
public  health.  Nitric  acid  deposition 
plays  a  dominant  role  in  the  acid  pulses 
assodated  with  the  fish  kills  observed 
during  the  springtime  melt  of  the 
snowpack  in  sensitive  watersheds  and 
recently  has  also  been  identified  as  a 
major  contributor  to  chronic 
acidification  of  certain  sensitive  surface 
waters. 

Drinking  Water  Nitrate:  High  levels  of 
nitrate  in  drinking  water  is  a  health 
hazard,  espedally  for  infants. 
Atmospheric  nitrogen  deposition  in 
sensitive  watersheds  can  increase 
stream  water  nitrate  concentrations;  the 
added  nitrate  can  remain  in  the  water 
and  be  transported  long  distances 
downstream. 

Eutrophication:  NOx  emissions 
contribute  directly  to  the  widespread 
accelerated  eutrophication  of  United 
States  coastal  waters  and  estuaries. 


Atmospheric  nitrogen  deposition  onto 
surface  waters  and  deposition  to 
watershed  and  subsequent  transport 
into  the  tidal  waters  has  been 
documented  to  contribute  from  12  to  44 
percent  of  the  total  nitrogen  loadings  to 
United  States  coastal  water  bodies. 
Nitrogen  is  the  nutrient  limiting  growth 
of  algae  in  most  coastal  waters  and 
estuaries.  Thus,  addition  of  nitrogen 
results  in  accelerated  algae  and  aquatic 
plant  growth  causing  adverse  ecological 
effects  and  economic  impacts  that  range 
from  nuisance  algal  blooms  to  oxygen 
depletion  and  fi^  kills. 

Global  Warming:  Nitrous  oxide  (NjO) 
is  a  greeiihouse  gas.  Anthropogenic  N2O 
emissions  in  the  United  States 
contribute  about  2  percent  of  the 
greenhouse  efiiact,  relative  to  total 
United  States  anthropogenic  emissions 
of  greenhouse  gases.  In  addition, 
emissions  of  NOx  lead  to  the  formation 
of  tropospheric  ozone,  which  is  another 
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greennouse  gas. 

Nitrogen  Dioxide  (NO2):  Exposure  to 
NO2  is  assodated  with  a  variety  of  acute 
and  chronic  health  effects.  The  health 
effects  of  most  concern  at  ambient  or 
near-ambient  concentrations  of  NO2 
include  mild  changes  in  airway 
responsiveness  and  pulmonary  function 
in  individuals  with  pre-existing 
respiratory  illnesses  and  increases  in 
respiratory  illnesses  in  children. 
Currently,  all  areas  of  the  United  States 
monitoring  NO2  are  below  EPA's 
threshold  for  health  effects. 

Nitrogen  Saturation  of  Terrestrial 
Ecosystems:  Nitrogen  accumulates  in 
watersheds  with  high  atmospheric 
nitrogen  deposition.  Because  most 
North  American  terrestrial  ecosystems 
are  nitrogen  limited,  nitrogen  deposition 
often  has  a  fertilizing  effect,  accelerating 
plant  growth.  Although  this  effect  is 
often  considered  benefidal,  nitrogen 
deposition  is  causing  important  adverse 
changes  in  some  terrestrial  ecosystems, 
including  shifts  in  plant  species 
composition  and  decreases  in  spedes 
diversity  or  undesirable  nitrate  leaching 
to  surface  and  groimd  water  and 
decreased  plant  growth. 

Particulate  Matter  (PM):  NOx 
compounds  react  with  other  compounds 
in  the  atmosphere  to  form  nitrate 
particles  and  acid  aerosols.  Because  of 
their  small  size  nitrate  particles  have  a 
relatively  long  atmospheric  Ufetime; 
these  small  particles  can  also  penetrate 
deeply  into  the  lungs.  The  PM  has  a 
wide  range  of  adverse  health  effeds. 

Stratospheric  Ozone  Depletion:  A 
layer  of  ozone  located  in  the  upper 
atmosphere  (stratosphere)  proteds 
people,  plants,  and  animals  on  the 
surface  of  the  earth  (troposphere)  from 
excessive  ultraviolet  radiation.  The  N2O. 


which  is  very  stable  in  the  troposphere, 
slowly  migrates  to  the  stratosphere.  In 
the  stratosphere,  solar  radiation  breaks 
it  into  nitric  oxide  (NO)  and  nitrogen 
(N).  The  NO  reacts  with  ozone  to  form 
NO2  and  molecular  oxygen.  Thus, 
decreasing  N2O  emissions  would  result 
in  some  decrease  in  the  depletion  of 
stratospheric  ozone. 

Toxic  Products:  Airborne  particles 
derived  frt>m  NOx  emissions  read  in  the 
atmosphere  to  form  various  nitrogen 
containing  compounds,  some  of  which 
may  be  mutagenic  Examples  of 
transformation  products  thought  to 
contribute  to  increased  mutagenidty 
indude  the  nitrate  radical,  peroxyacetyl 
nitrates,  nitroarenes,  and  nitrosamines. 

Visibility  and  Regional  Haze:  The 
NOx  emissions  lead  to  the  formation  of 
compounds  that  can  interfere  with  the 
transmission  of  light,  limiting  visual 
range  and  color  discrimination.  Most 
visibiUty  and  regional  haze  problems 
can  be  traced  to  airborne  particles  in  the 
atmosphere  that  indude  caibon 
compoimds,  nitrate  and  sulfate  aerosob. 
and  soil  dust.  The  major  cause  of 
visibility  impairment  in  the  eastern 
United  States  is  sulfrites,  while  in  the 
West  the  other  particle  types  play  a 
greater  role. 

Justification  for  Rulemaking:  While 
EPA  beUeves  the  informaticm  is 
important  for  the  public  to  imderstand 
and,  thus,  needs  to  be  described  as  part 
of  the  rulemaking  and  RIA,  there  should 
be  no  misunderstanding  as  to  the  legal 
basis  for  the  rulemaking,  which  is 
described  in  Section  I,  Background,  of 
this  notice  and  does  not  depend  on  the 
non-ozone  benefits.  The  non-ozone 
benefits  did  not  affect  the  method  in 
which  EPA  determined  significant 
contribution  nor  the  proposed  control 
requirements. 

V.  Administrative  Requirements 

A.  Executive  Order  12866:  Regulatory 
Impact  Analysis 

Under  Executive  Order  12866  (58  FR 
51735,  Odober  4, 1993),  the  Agency 
must  determine  whether  a  regulatory 
action  is  "significant"  and  therefore 
subjed  to  Office  of  Management  and 
Budget  (OMB)  review  and  the 
requirements  of  the  Executive  Order. 
The  Order  defines  "significant 
regulatory  action"  as  one  that  is  likely 
to  result  in  a  rule  that  may: 

(1)  Have  an  annual  effed  on  the 
economy  of  $100  million  or  more  or 
adversely  affed  in  a  material  way  the 
economy,  a  sedor  of  the  economy, 
productivity,  competiticm,  jobs,  the 
environment,  pubUc  health  or  safety,  or 
State,  local,  or  tribal  governments  or 
communities; 
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(2)  Create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agency; 

(3)  Materially  alter  the  budgetary 
impact  of  entitlements,  grants,  user  fees, 
or  loan  programs  or  the  rights  and 
oblioations  of  recipients  thereof;  or 

(4)  Raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  the  Executive  Order. 

The  EPA  believes  that  this  action  is  a 
"significant  regulatory  action"  because 
it  raises  novel  legal  and  policy  issues 
arising  from  the  Agency's  obligation  to 
respond  to  the  section  126  petitions, 
and  because  the  action  could  have  an 
annual  effect  on  the  economy  of  more 
than  $100  million.  As  a  result,  the 
proposed  rulemaking  was  submitted  to 
OKffl  for  review,  and  EPA  has  prepared 
a  RIA  titled  "Regulatory  Impact 
Analysis  of  Proposed  QAA  Section  126 
Petitions  for  NOx.  September  1998." 
This  RIA  assesses  the  coats,  benefits, 
and  economic  impacts  associated  with 
Federally-imposed  requirements  to 
mitigate  NOx  emissions  from  sources 
contributing  to  downwind 
nonattainment  of  the  ozone  NAAQS. 
Any  written  comments  from  0MB  to 
EPA  and  any  written  EPA  response  to 
those  comments  are  included  in  the 
docket.  The  docket  is  available  for 
public  inspection  at  the  EPA's  Air 
Docket  Section,  which  is  listed  in  the 
AOOftCSSCS  section  of  this  preamble.  The 
RIA  is  available  in  hard  copy  by 
contacting  the  EPA  Library  at  the 
address  under  "Availability  of  Related 
Information"  and  in  electronic  form  as 
discussed  above  in  that  same  section. 

The  RIA  for  the  section  126  petitions 
addresses  the  costs  and  benefits 
associated  with  reducing  emissions  at 
sources  affected  under  the  petitions  in 
the  broader  context  of  those  sources 
potentially  affected  by  the  final  NOx  SIP 
call  and  its  associated  PIP.  There  is  a 
high  likelihood  that  sources  named  in 
the  section  126  petitions  will  also  be 
controlled  under  SIPs  that  will  be 
revised  to  meet  final  NOx  budgets.  In 
the  event  that  States  fail  to  submit 
approvable  SIPs,  FIPs  will  be  enacted. 
Inerefore.  from  the  perspective  of  a 
regulatory  analysis  that  is  focused  on 
the  year  2007,  the  sources  named  in 
section  126  petitions  will  be  complying 
with  either  State  or  Federal  regulations 
of  generally  equivalent  stringency. 

The  RIA  for  the  NOx  SIP  call 
concludes  that  the  national  annual  cost 
of  possible  State  actions  to  comply  with 
the  NOx  SIP  call  are  approximately  SI. 7 
billion  (1990  dollars).  "The  sources 
named  in  the  section  126  petitions  will 
bear  some  portion  of  that  total  cost.  The 
associated  benefits,  in  terms  of 


improvements  in  health,  visibility,  and 
ecosystem  protection,  that  EPA  bas 
quantified  and  monetized  range  from 
$1.1  billion  to  $4.2  billion,  with  EPA's 
best  estimate  being  $3.4  billion.  Due  to 
practical  analytical  limitations,  the  EPA 
is  not  able  to  quantify  and/or  monetize 
all  potential  benefits  of  the  NOx  SIP  call 
action. 

B.  Impact  on  Small  Entitles 

1.  Regulatory  Flexibility 

The  Regulatory  Flexibility  Act  (RFA). 
as  amended  by  the  Small  Business 
Regulatory  Enforcement  Fairness  Act 
(SBREFA),  provides  that  whenever  an 
agency  is  required  to  publish  a  general 
notice  of  proposed  rulemaking,  it  must 
prepare  and  make  available  an  initial 
regulatory  fiexibility  analysis,  unless  it 
certifies  that  the  proposed  rule,  if 
promulgated,  will  not  have  "a 
significant  economic  impact  on  a 
substantial  number  of  small  entities." 

In  the  process  of  developing  this 
rulemaking.  EPA  worked  with  SEA  and 
OMB  and  obtained  input  from  small 
businesses,  small  governmental 
jurisdictions,  and  small  organizations. 
On  June  23. 1998.  EPA's  Small  Business 
Advocacy  Chairperson  convened  a 
Small  Business  Advocacy  Review  Panel 
imder  section  609(b)  of  the  RFA  as 
amended  by  SBRQ^A.  In  addition  to  its 
chairperson,  the  Panel  consists  of  EPA's 
Director  of  the  Office  of  Air  Quality 
Planning  and  Standards  wjthin  the 
Office  of  Air  and  Radiation,  the 
Administrator  of  the  Office  of 
Information  and  Regulatory  Affiairs 
within  the  OMB.  and  the  Chief  Counsel 
for  Advocacy  of  the  SBA. 

As  described  below,  this  Panel 
conducted  an  outreach  effort  and 
completed  a  report  on  the  section  126 
proposal.  The  report  provides 
background  information  on  the 
proposed  rule  being  developed  and  the 
types  of  small  entities  that  would  be 
subject  to  the  proposed  rule,  describes 
efforts  to  obtain  the  advice  and 
recommendations  of  representatives  of 
those  small  entities,  siunmarizes  the 
comments  that  have  been  received  to 
date  from  those  representatives,  and 
presents  the  findings  and 
recommendations  of  the  Panel;  the 
completed  report,  comments  of  the 
small  entity  representatives,  and  other 
information  are  contained  in  the  docket 
for  this  rulemaking. 

It  is  important  to  note  that  the  Panel's 
findings  and  discussion  are  based  on  the 
information  available  at  the  time  this 
report  was  drafted.  The  EPA  is 
continuing  to  conduct  analyses  relevant 
to  the  proposed  rule,  and  additional 
information  may  be  developed  or 


obtained  during  the  remainder  of  the 
rule  development  process.  The  Panel 
makes  its  report  at  a  preliminary  stage 
of  rule  development  and  its  report 
should  be  considered  in  that  light.  At 
the  same  time,  the  report  provides  the 
Panel  and  the  Agency  with  an 
opportunity  to  identify  and  explore 
potential  ways  of  shaping  the  proposed 
ride  to  minimize  the  burden  of  the  rule 
on  small  entities  while  achieving  the 
rule's  statutory  purposes.  Any  options 
the  Panel  identifies  for  reducing  the 
rule's  regulatory  impact  on  small 
entities  may  require  further  analysis 
and/or  data  collection  to  ensure  that  the 
options  are  practicable,  enforceable, 
environmentally  sound  and  consistent 
with  the  statute  authorizing  the 
proposed  nde. 

2.  Outreach  to  Small  Entity 
Representatives 

In  consultation  with  the  SBA,  EPA 
invited  small  entity  representatives  to 
pwrticipate  in  its  outreach  efforts  on  this 
proposal.  The  EPA.  OMB.  and  SBA  held 
an  initial  outreach  meeting  with  a  group 
of  small-entity  representatives  in 
Washington.  DC.  on  April  14, 1998.  The 

J)UTpose  of  this  meeting  was  to    . 
iamiliarize  the  small-entity 
representatives  with  the  substance  of 
the  rulemaking  and  the  kinds  of  sources 
being  considered  for  regulation,  and  to 
solicit  comment  on  these  topics. 
Subsequent  to  the  meeting,  the 
representatives  submitted  follow-up 
comments  in  writing.  The  primary 
outreach  was  accomplished  by  a 
meeting  with  the  small-entity 
representatives  in  Washington,  D.C.  on 
August  4, 1998.  The  purpose  of  this 
meeting  was  to  present  the  results  of 
EPA's  analysis  on  small-entity  impacts, 
and  to  soUdt  comment  on  this  analysis 
and  on  suggestions  for  impact 
mitigation.  Subsequent  to  the  meeting, 
the  representatives  submitted  follow-up 
comments  in  writing. 

To  define  small  entities,  EPA  used  the 
SBA  industry-specific  criteria  published 
in  13  CFR  put  121.  The  SBA  size 
standards  have  been  estabfished  for 
each  type  of  economic  activity  under 
the  Standard  Industrial  Gassification 
(SIC)  System.  Due  to  their  NOx-emitting 
properties,  the  following  industries  have 
the  potential  to  be  affected  by  the 
section  126  rulemaking: 

SIC  Codes  in  Division  D:  Manuhcturing 

2611— Pulp  mills 

2819 — Industrial  Inorganic  Materiab     - 

2821 — Plastics  Materials,  Synthetic  Resins, 

and  Nonvulcanizable  Elastomers 
2869 — Industrial  Organic  Chemicals 
3312— Steel  Works,  Blast  Furnaces,  and 

Rolling  MilU 
3511 — Steam,  Gas,  and  Hydraulic  Turbines 


3519— Stationary  Internal  Combustion 
Engines 

3585 — Air-Conditioning  and  Warm-Air 
Heating  Equipment  and  Conunercial  and 
Industrial  Refrigeration  Equipment 

SIC  Codes  in  Division  E:  Transportation. 

Communications,  Electric,  Gas,  and  Sanitary 

Services 

SIC  Major  Group  49:  Electric,  Gas,  and 
Sanitary  Services,  including: 
4911 — Electric  Utilities 
4922 — Natural  Gas  Transmission 
4931-^lectric  and  other  Gas  Services 
4961 — Steam  and  Air  Conditioning  Supply 

3.  Potentially  Affected  Small  Entities 

The  primary  topic  of  Panel  discussion 
was  the  applicability  of  the  section  126 
rule  to  the  various  categories  of  NOx- 
emltting  sources,  the  costs  the  rule 
would  impose,  and  the  possibility  of 
further  reducing  rule  applicability. 
Secondary  topics  included  emissions 
monitoring  and  other  potentially 
duplicative  Federal  ndes.  These 
discussions  are  simunarized  below. 

The  section  126  rulemaking  is 
potentially  applicable  to  all  NOx- 
emitting  entities  named  in  one  or  more 
of  the  section  126  petitions.  Since  this 
is  a  subset  of  the  entities  covered  by  the 
FIP  proposal,  any  impacts  frt>m  the 
section  126  rule  will  be  a  subset  of  the 
FIP  impacts,  and  the  FIP  proposal 
represents  the  worst  case  that  coiUd 
result  if  all  eight  section  126  petitions 
were  granted.  Therefore,  EPA  has 
applied  its  limited  time  and  resoiuces  to 
developing  estimates  of  impact  based  on 
the  FIP  proposal,  with  the  knowledge 
that  it  represents  the  worst  case  in  terms 
of  impact  on  small  entities. 

The  EPA  estimates  that  the  total 
number  of  such  entities  named  in  the 
section  126  petitions  is  approximately 
5200,  of  which  about  1200  are  small 
entities.  The  EPA  is  considering 
reducing  this  applicability  based  on 
several  Actors  including  input  from  this 
Panel,  considerations  of  overall  cost 
effectiveness,  and  administrative 
efficiency.  Specifically,  EPA  is 
proposing  to  exempt  a  number  of 
sources  from  being  subject  to  this 
regulation  based  on  factors  such  as  low 
relative  emissions  and  lack  of  specific 
source  information.  These  factors  are 
discussed  in  detail  elsewhere  in  this 
notice.  Additional  sources  are  being 
considered  for  exemption  because  they 
may  not  be  highly  cost  efiiBCtive  to 
control,  with  EPA  considering  an 
average  cost  effectiveness  of  $2000  per 
ton  of  NOx  removed  as  the  upper  limit 
for  highly  cost-effective  reductions. 

If  EPA  takes  final  action  as  proposed 
today  with  this  reduced-applicability 
approach,  the  section  126  rulemaking 
will  apply  only  to  the  following  types  of 


sotuces:  Large  electric  generating  units 
(EGUs),  industrial  boilers,  and 
combtistion  turbines.  The  stringency 
levels  of  control  EPA  ciurently  intends 
to  propose  for  these  types  of  sources  is 
as  follows:  For  EGUs,  an  emission  rate 
of  0.15  poimds  of  NOx  per  million  BTU 
and  for  industrial  boilers  and 
combustion  turbines,  an  emission 
reduction  of  60  percent.  At  these 
stringency  levels,  the  estimated  number 
of  small  entities  that  would  be  affected 
is  as  follows: 

Electric  Generating  Units — 114  small  entities 
Industrial  Boilers  and/or  Combustion 
Turbines — 31  small  entities 

The  EPA  has  further  estimated  that,  of 
these  affected  small  entities,  the 
following  would  experience  compliance 
costs  equal  or  greater  to  1  percent  of 
their  estimated  revenues: 

Electric  Generating  Units — 32  small  entities 
Industrial  Boilers  and  Combustion 
Turbines — 7  small  entities 

Of  these,  EPA  estimates  that  about  18 
small  entities  with  electric  generating 
tmits  and  4  small  entities  with 
industrial  boilers  or  turbines  would 
experience  costs  greater  than  3  percent 
of  their  estimated  revenues. 

Focusing  the  rule  on  this  limited 
group  of  sotuces  would  constitute  a 
reduction  of  over  85  percent  in  the 
ntunber  of  small  entities  potentially 
affected  by  the  rule:  out  of  1200 
potentially-affected  small  entities,  over 
1000  would  be  exempted,  with  only  145 
small  entities  remaining.  The  Panel 
received  written  comments  from  three 
small-entity  representatives  strongly 
endorsing  Uiese  exemptions. 

4.  Panel  Findings  and  EPA  Actions 

a.  Exemptions.  The  Panel  agreed  with 
the  general  approach  EPA  is  proposing 
to  define  the  scope  of  the  rule.  Ilie 
Panel  recommended  that  the 
exemptions  noted  above  be  included  in 
the  proposal,  and  further  recommended 
that  the  applicability  of  EPA's  proposed 
rule  be  limited  to  the  sources  shown  in 
that  section.  As  discussed  eaiiier  in  this 
notice,  EPA  is  proposing  to  limit 
applicability  as  recommended  by  the 
Panel.  Furthermore,  as  described  below, 
the  Panel  considered  it  appropriate  to 
explore  additional  options  for  reducing 
the  impact  of  the  rule. 

Several  of  the  small  entity 
representatives  suggested  that  EPA 
exempt  all  small  entities  from  this 
rulemaking.  Although  EPA  does  not  feel 
that  a  blanket,  across-the-board 
exemption  could  be  supported.  EPA  is 
receptive  to  proposals  for  further 
exemptions,  up  to  and  including 
exempting  all  small  entities  if  that  could 
be  shown  to  be  appropriate.  As 


recommended  by  the  Panel,  EPA  solicits 
comment  on  additional  types  of  small- 
entity  exemptions  and  this  rational  bases 
on  which  such  exemptions  could  be 
made,  such  as  disproportionate  ability 
to  bear  costs  and  administrative  burden. 

b.  Continuous  Emissions  Monitoring 
Systems  (CEMS).  The  Panel  received 
both  written  and  oral  comments  to  the 
effect  that  GEMS  would  be  prohibitively 
costly  for  many  industrial  boilers, 
representing  a  significant  part  of  the 
cost  of  the  rule.  The  OMB  and  SBA 
share  the  commenters'  concern  for  the 
potentially  high  cost  of  CEMS 
requirements.  The  EPA  believes  that  it 
is  necessary  for  all  sources  in  the 
trading  program  to  be  subject  to  accurate 
and  consistent  monitoring  requirements 
designed  to  demonstrate  compliance 
with  a  mass  emission  limitation,  and 
therefore  intends  to  require  all  large 
uinits  to  monitor  NOx  mass  emissions 
using  CEMS  (including  units  opting-in 
to  the  trading  program).  In  the  proposed 
section  126  rule,  all  affected  sources  are 
included  in  the  tradii^  program. 
However,  EPA  does  lielieve  that  it  is 
appropriate  to  provide  lower  cost 
monitoring  options  for  units  with  low 
NOx  mass  emissions,  and  therefore 
intends  to  allow  non-CEMS  alternatives 
for  units  that  have  emissions  of  less 
than  50  tons  per  year  of  NOx-  This 
cutoff  will  provide  relief  for  boilers 
large  enou^  to  be  covered  by  the  rule, 
but  that  nm  for  a  smaller  number  of 
hours  each  year,  including  any  such 
boilers  o%tmed  by  small  entities. 

c.  Electric  Generating  Units.  The  next 
area  considered  by  the  Panel  was 
electric  generating  imits  (EGUs).  The 
EPA's  analysis  shows  that  slightly  more 
than  30  EGUs  may  experience  costs 
above  1  percent  of  revenues,  and  that  18 
of  these  might  exceed  3  percent.  From 
comments  made  by  small  utilities,  the 
Panel  suspects  that  many  of  these  high- 
cost-to-revenue  situations  may  involve 
peaking  units,  which  run  only  a  small 
percentage  of  the  time  and  thus  may  be 
inefficient  to  control.  To  address  this 
problem,  the  Panel  recommended  that 
EPA  soUdt  comment  on  w^iether  to 
allow  electric  generating  units  to  obtain 
a  Federally-enforceable  NOx  emission 
tonnage  limit  (e.g..  25  tons  during  the 
ozone  season)  and  thereby  obtain  an 
exemption.  The  EPA  solicits  comment 
on  the  necessity  for  and  appropriateness 
of  such  an  option. 

d.  Industrial  Boilers.  Individual  Panel 
members  conceived  of  other  potential 
ways  to  mitigate  impact  on  small 
entities,  such  as  raising  the  size  cutoff 
for  small  entities  and/or  lessening  the 
required  percentage  reduction  in  NOx 
emissions  required  from  small  entities. 
The  SBA  encouraged  the  Agency  to 
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conduct  analyses  to  determine  the 
impact  of  40  percent  reduction  being 
applied  solely  to  small  entities  and  60 
percent  solely  to  large  entities,  and  the 
resulting  effect  on  control  levels  for 
sources  regulated  in  the  proposal.  The 
EPA  soUcits  comment  on  whether 
requirements  should  be  reduced  on 
small-entity-owned  industrial  boilers  by 
some  combination  of  raising  the  size 
cutoff  and/or  lessening  the  required 
reduction:  which,  if  any,  of  these 
options  is  preferable;  the  necessity  and 
appropriateness  of  any  such  option:  the 
appropriate  level  (e.g..  40  percent 
reduction  instead  of  60  percent):  and 
information  to  support  any  comments 
submitted. 

e.  EPA  Guidance  to  States  on  Small 
Entities.  Finally,  the  Panel  noted  that 
several  small  entity  representatives 
expressed  concern  that  regardless  of  the 
sensitivity  to  small-entity  concerns  EPA 
shows  in  the  (FIP  or)  section  126 
rulemaking,  the  States  may  nevertheless 
see  fit  to  target  small  entities  in  their 
SIPs.  To  help  address  this  problem,  the 
Panel  recommended  that,  subsequent  to 
the  FIP  and  section  1 26  proposals.  EPA 
issue  guidance  that  conveys  to  the 
States  the  kinds  of  options  and 
alternatives  EPA  has  considered  in 
addressing  small-entity  concerns, 
explain  the  rationale  bBhind  these  kinds 
of  options,  and  recommended  that  the 
States  consider  adopting  similar 
alternatives  in  their  SIPs.  The  EPA 
intends  to  address  this  issue  as  it 
develops  implementation  guidance  for 
the  States  to  use  in  developing  SIPs. 

C.  Unfunded  Mandates  Refonn  Act 

Title  n  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA),  Pub.L. 
104—4,  establishes  requirements  for 
Federal  agencies  to  assess  the  effects  of 
their  regulatory  actions  on  State,  local, 
and  tribal  governments  and  the  private 
sector.  Under  section  202  of  the  UMRA, 
2  U.S.C.  1532,  EPA  generally  must 
prepare  a  written  statement,  including  a 
cost-benefit  analysis,  for  any  proposed 
or  final  rule  that  "includes  any  Federal 
mandate  that  may  result  in  the 
expenditure  by  State,  local,  and  tribal 
governments,  in  the  aggregate,  or  by  the 
private  sector,  of  $100,000,000  or  more 
...  in  any  one  year."  A  "Federal 
mandate"  is  defined  under  section 
421(6),  2  U.S.C.  658(6),  to  include  a 
"Federal  intergovernmental  mandate" 
and  a  "Federal  private  sector  mandate." 
A  "Federal  intergovernmental 
mandate,"  in  turn,  is  defined  to  include 
a  regulation  that  "would  impose  an 
enforceable  duty  upon  State,  local,  or 
tribal  governments,"  section 
421(5)(A)(i).  2  U.S.C.  658(5)(A)(i). 
except  for.  among  other  things,  a  duty 


that  is  "a  condition  of  Federal 
assistance,"  section  421(5)(A)(i)(I).  A 
"Federal  private  sector  mandate" 
includes  a  regulation  that  "would 
impose  an  enforceable  duty  upon  the 
private  sector,"  with  certain  exceptions, 
section  421(7)(A),  2  U.S.C.  658(7)(A). 

The  EPA  is  taking  the  position  that 
the  requirements  of  UMRA  apply 
because  this  action  could  result  in  the 
establishment  of  enforceable  mandates 
directly  applicable  to  sources  (including 
sources  owned  by  State  and  local 
governments)  that  would  result  in  costs 
greater  than  $100  million  in  any  one 
year.  The  UMRA  generally  requires  EPA 
to  identify  and  consider  a  reasonable 
number  of  regulatory  alternatives  and 
adopt  the  least-costly,  most  cost- 
effective  or  least-burdensome  alternative 
that  achieves  the  objectives  of  the  rule. 
The  EPA's  UMRA  analysis.  "Unfunded 
Mandates  Reform  Act  Analysis  For  the 
Proposed  Section  126  Petitions  Under 
the  Clean  Air  Act  Amendments  Title  I." 
is  contained  in  the  docket  for  this  action 
and  is  summarized  below. 

This  UMRA  analysis  examines  the 
impacts  of  the  proposed  section  126 
rulemaking  on  both  EGUs  and  non- 
ECUs  that  are  owned  by  State,  local,  and 
tribal  governments,  as  well  as  sources 
owmed  by  private  entities.  This  proposal 
potentially  affects  65  EGUs  that  are 
o%vned  by  one  State  and  24 
municipalities  (Massachusetts  owns  6 
units,  and  the  municipalities  own  the 
remaining  59  units).  In  addition.  7  non- 
EGUs  owned  by  2  States  and  5 
municipalities  are  potentially  affected. 
The  EPA  has  not  identified  any  units  on 
Tribal  lands  that  would  be  subject  to  the 
proposed  requirements.  The  overall 
costs  are  dominated  by  the  65  EGUs  and 
are  about  S30  million  per  year.  Their 
cost  impacts  are  only  slightly  higher 
than  their  production  share,  in 
comparison  to  all  units  in  the  region. 

Under  section  203  of  UMRA,  2  U.S.C. 
1533,  before  EPA  establishes  any 
regulatory  requirements  "that  might 
significantly  or  uniquely  affect  small 
governments,"  EPA  must  have 
developed  a  small  government  agency 
plan.  The  plan  must  provide  for 
notifying  potentially  affected  small 
governments:  enabling  officials  of 
affected  small  governments  to  have 
meaningful  and  timely  input  in  the 
development  of  EPA  regulatory 
propoMls  with  significant  Federal 
intergovernmental  mandates:  and 
informing,  educating,  and  advising 
small  governments  on  compliance  with 
the  regulatory  requirements.  The 
proposed  requirements  do  not 
distinguish  EGUs  based  on  ownership, 
either  for  those  units  that  are  included 
within  the  scope  of  the  proposed  rule  or 


for  those  units  that  are  exempted  by  the 
generating  capacity  cut-off. 
Consequently,  the  proposed  rule  has  no 
requirements  that  uniquely  affect  small 
governments  that  own  or  operate  EGUs 
within  the  affected  region.  With  respect 
to  the  significance  of  the  rule's 
provisions.  EPA's  UMRA  analysis  (cited 
above)  demonstrates  that  the  economic 
impact  of  the  rule  will  not  significandy 
affect  State  or  municipal  EGUs  or  non- 
EGUs,  either  in  terms  of  total  cost 
incurred  and  the  impact  of  the  costs  on 
revenue,  or  increased  cost  of  electricity 
to  consumers.  Therefore,  development 
of  a  small  government  plan  under 
section  203  of  the  Act  is  not  required. 

Under  section  204  of  UMRA.  2  U.S.C. 
1534.  if  an  agency  proposes  a  rule  that 
contains  a  "significant  Federal 
intergovernmental  mandate",  the  agency 
must  develop  a  process  to  permit 
elected  officials  of  State,  local,  and 
tribal  governments  to  provide  input  into 
the  development  of  the  proposal."  In 
order  to  fulfill  UMRA  requirements  that 
publicly-elected  officials  be  given 
meaningful  and  timely  input  in  the 
process  of  regulatory  development,  EPA 
has  sent  letters  to  five  national 
associations  whose  members  include 
elected  officials.  The  letters  provide 
background  information,  request  the 
associations  to  notify  their  membership 
of  the  proposed  rulemaking,  and 
encourage  interested  parties  to  comment 
on  the  proposed  actions  by  sending 
comments  during  the  public  comment 
period  and  presenting  testimony  at  the 
public  hearing  on  the  proposal.  Any 
comments  will  be  taken  into 
consideration  as  the  action  moves 
toward  final  rulemaking. 

In  addition,  during  the  NOx  SIP  call, 
EPA  provided  direct  notification  to 
potentially  affected  State  and 
municipally-owned  utilities  as  part  of 
the  public  conunent  and  hearing  process 
attendant  to  proposal  of  the  NOx  SIP 
call  and  supplemental  notice  of 

Kroposed  rulemaking.  These  procedures 
elped  ensure  that  small  governments 
had  an  opportimity  to  give  timely  input 
and  obtain  information  on  compliance. 
The  EPA  provided  the  26  State  and 
mimicipality-owned  utilities  and 
appropriate  elected  officials  with  a  brief 
summary  of  the  proposal  and  the 
estimated  impacts.  The  public 
rulemaking  also  eUcited  numerous 
comments  from  State  and  municipal 
utilities  and  groups  representing  utility 
interests. 

Furthermore,  for  the  section  126 
rulemaking,  EPA  published  an  ANPR 
that  served  to  provide  notice  of  the 
Agency's  intention  to  propose  emissions 
limits  and  to  solicit  early  input  on  the 
proposal.  This  process  helped  to  ensure 


that  small  governments  had  an 
opportunity  to  give  timely  input  and 
obtain  information  on  compliance. 

D.  Paperwork  Reduction  Act 

The  information  collection 
requirements  in  this  proposed  riUe  have 
been  submitted  for  approval  to  the  OMB 
under  the  Paperwork  Reduction  Act.  44 
U.S.C  3501  et  seq.  An  Information 
Collection  Request  (ICR)  docimient  has 
been  prepared  by  EPA  (ICR  No.  1889.01) 
and  a  copy  may  be  obtained  from  Sandy 
Farmer.  OPPE  Regulatory  Information 
Division.  US  Environmental  Protection 
Agency  (2137),  401  M  St..  SW. 
Washington.  DC  20460  or  by  calling 
(202) 260-2740. 

Hie  EPA  believes  that  it  is  essential 
that  sources  for  whom  findings  are 
made  under  section  126  of  the  CAA 
demonstrate  that  they  are  achieving 
their  required  reductions.  This  is 
achieved  through  the  monitoring  and 
reporting  of  emissions.  Accurate  and 
consistent  monitoring  of  emissions  also 
facilitates  the  trading  program  which 
helps  ensure  that  emission  reductions 
are  achieved  in  the  most  cost  affective 
way  possible. 

Respondents/Affected  Entities:  Large 
fossil  fuel  boilers,  turbines  and 
combined  cycle  units  which  are 
included  in  the  section  126  proposal. 

Number  of  Respondents:  2011. 

Frequency  of  Response: 
— Emissions  reports  quarterly  for  some 

units,  twice  during  ozone  season  for 

others 
— ^Test  notifications  and  allowance 

transfers  on  an  infrequent  basis 
— Compliance  certifications  on  an 

annual  basis 

Estimated  Annual  Hour  Burden  per 
Respondent:  107. 

Estitmated  Annual  Cost  per 
Respondent:  $7,943. 

Estimated  Total  Annual  Hour  Burden: 
216.671. 

Estimated  Total  Annualized  Cost: 
$13,859,599. 

Note  that  these  are  an  average  estimate 
for  the  first  three  years  of  the  program. 
The  EPA  estimates  lower  costs  in  the 
first  two  years  of  the  program  because 
less  units  will  be  participating  at  that 
time.  The  units  that  will  be  participating 
at  that  time  are  units  that  are  applying 
for  early  reduction  credits.  The  EPA  also 
estiniates  that  the  highest  compliance 
costs  will  occur  in  2002.  when  the 
majority  of  the  units  that  have  to  install 
and  certify  new  monitors  to  comply 
with  the  program  will  do  so.  The  EPA 
believes  Uiat  the  year  2003  will  be  more 
representative  of  the  actual  ongoing 
costs  of  the  program.  At  that  time  EPA 
estimates  a  burden  of  179  hours  per 
source  and  a  cost  of  $27,670  per  source. 


Burden  means  the  total  time,  effort,  or 
financial  resources  expended  by  persons 
to  generate,  maintain,  retain,  or  disclose 
or  provide  information  to  or  for  a  federal 
agency.  This  includes  the  time  needed 
to  review  instructions:  develop,  acquire, 
install,  and  utilize  technology  and 
systems  for  the  purposes  of  collecting, 
validating,  and  verifying  information, 
processing  and  maintaining 
information,  and  disclosing  and 
providing  information;  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements;  train  personnel  to  be  able 
to  respond  to  a  collection  of 
Information;  search  data  sources; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  number.  The  OMB  control 
numbers  for  EPA's  regulations  are  listed 
in  40  CFR  part  9  and  48  CFR  ch.  15. 

Comments  are  requested  on  the 
Agency's  need  for  this  information,  the 
accuracy  of  the  provided  btuden 
estimates,  and  any  suggested  methods 
for  minimizing  respondent  burden, 
including  through  the  use  of  automated 
collection  techniques  to  the  Director. 
Office  of  PoUcy,  Regulatory  Information 
Division,  US  Environmental  Protection 
Agency  (2137),  401  M  St.,  SW. 
Washington,  IX:  20460;  and  to  the 
Office  of  Information  and  Regulatory 
Affairs.  Office  of  Management  and 
Budget.  725  17th  St..  NW,  Washington. 
DC  20503,  marked  "Attention:  Desk 
Officer  for  EPA."  Comments  are 
requested  by  December  7, 1998.  Please 
include  the  ICR  number  in  any 
correspondence. 

E.  Executive  Order  13045:  Protection  of 
Children  From  Environmental  Health 
Risks  and  Safety  Risks 

1.  Applicability  of  Executive  Order 
13045 

The  Executive  Order  13045  applies  to 
any  rule  that  EPA  determines  (1) 
"economically  significant"  as  defined 
under  Executive  Order  12866,  and  (2) 
the  environmental  health  or  safety  risk 
addressed  by  the  rule  has  a 
disproportionate  effect  on  children.  If 
the  regulatory  action  meets  both  criteria, 
the  Agency  must  evaluate  the 
environmental  health  or  safety  effects  of 
the  planned  rule  on  children:  and 
explain  why  the  planned  regulation  is 
preferable  to  other  potentially  effective 
and  reasonably  feasible  alternatives 
considered  by  the  Agency.  This 
proposed  rule  is  not  subject  to  Executive 


Order  13045.  entitled  "Protection  of 
Children  from  Environmental  Health 
Risks  and  Safiety  Risks"  (62  FR  19885. 
April  23. 1997),  because  it  does  not 
involve  decisions  on  environmental 
health  risks  or  safety  risks  that  may 
disproportionately  affect  children. 

2.  Children's  Health  Protection 

.In  accordance  with  section  5(501),  the 
Agency  has  evaluated  the 
environmental  health  or  safety  effects  of 
the  rule  on  children,  and  found  that  the 
rule  does  not  separately  address  any  age 
groups.  However,  in  conjunction  with 
the  final  NOx  SIP  call  rulemaking,  the 
Agency  has  conducted  a  general 
analysis  of  the  potential  changes  in 
ozone  and  PM  levels  experienced  by 
children  as  a  result  of  the  NOx  SIP  call; 
these  findings  are  presented  in  the  RIA. 
The  findings  include  population- 
weighted  exposure  cluracterizations  for 
projected  2007  ozone  and  PM 
concentrations.  The  population  data 
includes  a  census-derived  subdivision 
for  the  under  18  group. 

F.  Executive  Order  12898: 
Environmental  Justice 

Executive  Order  12848  requires  that 
each  Federal  agency  make  achieving 
environmental  justice  part  of  its  mission 
by  identifying  and  addressing,  as 
appropriate,  disproportionately  high 
and  adverse  human  health  or 
environmental  effects  of  its  programs, 
poUcies,  and  activities  on  minorities 
and  low-income  populations.  In 
conjunction  with  the  final  NOx  SIP  call 
rulemaking,  the  Agency  has  conducted 
a  general  analysis  of  the  potential 
changes  in  ozone  and  PM  levels  that 
may  be  experienced  by  minority  and 
low-income  populations  as  a  result  of 
the  NOx  SIP  call;  these  findings  are 
presented  in  the  RIA.  The  findings 
include  population-weighted  e)q>osure 
characterizations  for  projected  ozone 
concentrations  and  PM  concentrations. 
The  population  data  includes  census- 
derived  sulxlivisions  for  whites  and 
non-whites,  and  for  low-income  groups. 

G.  Executive  Order  12875:  Enhancing 
the  Intergovernmental  Partnership 

Under  Executive  Order  12875,  EPA 
may  not  issue  a  regulation  that  is  not 
required  by  statute  and  that  creates  a 
mandate  upon  a  State,  local  or  tribal 
government,  imless  the  Federal 
government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  those  governments  or 
EPA  consults  with  those  governments.  If 
the  mandate  is  unfunded.  EPA  must 
provide  to  the  Office  of  Management 
and  Budget  a  description  of  the  extent 
of  EPA's  prior  consultation  with 
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representatives  of  affected  State,  local 
and  tribal  govenunents,  the  nature  of 
their  concerns,  copies  of  any  written 
communications  from  the  govenunents, 
and  a  statement  supporting  the  need  to 
issue  the  regulation.  In  addition. 
Executive  Order  12875  requires  EPA  to 
develop  an  effective  process  permitting 
elected  officials  and  other 
representatives  of  State,  local  and  tribal 
governments  "to  provide  meaningful 
and  timely  input  in  the  development  of 
regulatory  proposals  containing 
simificant  unfunded  mandates." 

The  EPA  has  concluded  that  this  rule 
may  create  a  mandate  on  State  and  local 
governments  and  that  the  Federal 
govenunent  will  not  provide  the  funds 
necessary  to  pay  the  direct  costs 
incurred  by  the  State  and  local 
governments  in  complying  with  the 
mandate.  In  order  to  provide  meaningful 
and  timely  input  in  the  development  of 
this  regulatory  action,  EPA  has  sent 
letters  to  five  national  associations 
whose  members  include  elected 
officials.  The  letters  provide  background 
information,  request  the  associations  to 
notify  their  membership  of  the  proposed 
rulemaking,  and  encourage  interested 
parties  to  comment  on  the  proposed 
actions  by  sending  comments  during  the 
public  comment  |>eriod  and  presenting 
testimony  at  the  public  hearing  on  the 
proposal.  Any  comments  will  be  taken 
into  consideration  as  the  action  moves 
toward  final  rulemaking. 

Furthermore,  for  the  section  126 
rulemaking,  EPA  published  an  ANPR 
that  served  to  provide  notice  of  the 
Agency's  intention  to  propose  emissions 
limits  and  to  solicit  early  input  on  the 
proposal.  This  process  helped  to  ensure 
that  small  governments  had  an 
opportunity  to  give  timely  input  and 
obtain  information  on  compliance. 

H.  Executive  Order  13084:  Consultation 
and  Coordination  With  Indian  Tribal 
Governments 

Under  Executive  Order  13084,  EPA 
may  not  issue  a  regulation  that  is  not 
required  by  statute,  that  significantly  or 
uniquely  affects  the  communities  of 
Indian  tribal  governments,  and  that 
imposes  substantial  direct  compliance 
costs  on  those  communities,  unless  the 
government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  the  tribal 
govenunents.  If  the  mandate  is 
unfunded,  EPA  must  provide  to  the 
Office  of  Management  and  Budget,  in  a 
separately  identified  section  of  the 
preamble  to  the  rule,  a  description  of 
the  extent  of  EPA's  prior  consultation 
with  representatives  of  affected  tribal 
governments,  a  summary  of  the  nature 
of  their  concerns,  and  a  statement 


supporting  the  need  to  issue  the 
regulation.  In  additirai,  Executive  Order 
13084  requires  EPA  to  develop  an 
effective  process  permitting  elected  and 
other  representatives  of  Indian  tribal 
governments  "to  provide  meaningful 
and  timely  input  in  the  development  of 
regulatory  policies  on  matters  that 
significantly  or  imiquely  affect  their 
communities." 

Today's  rule  does  not  significantly  or 
uniquely  affect  the  communities  of 
Indian  tribal  governments  and,  in  any 
event,  will  not  impose  substantial  direct 
compliance  costs  on  such  communities. 
The  EPA  is  not  aware  of  sources  located 
on  tribal  lands  that  could  be  subject  to 
the  requirements  EPA  is  proposing  in 
this  notice.  Accordingly,  the 
requirements  of  section  3(b)  of 
Executive  Order  13084  do  not  apply. 

/.  National  Technology  Transfer  and 
Advancement  Act 

Section  12(d)  of  the  National 
Technology  Transfer  and  Advancement 
Act  of  1995  (NTTAA),  Pub  L.  104-113, 
§  12(d)  (15  U.S.C.  272  note)  directs  EPA 
to  use  voluntary  consensus  standards  in 
its  regulatory  activities  unless  to  do  so 
would  be  inconsistent  with  applicable 
law  or  otherwise  impractical.  Voluntary 
consensus  standards  eue  technical 
standards  (e.g.,  materials  specifications, 
test  methods,  sampling  procedures,  and 
business  practices)  that  are  developed  or 
adopted  by  voluntary  consensus 
standards  bodies.  The  NTTAA  directs 
EPA  to  provide  Congress,  through  OMB, 
explanations  when  the  Agency  decides 
not  to  use  available  and  applicable 
voluntary  consensus  standards. 

This  proposed  rulemaking  would 
require  all  sources  that  participate  in  the 
trading  program  under  proposed  part  97 
to  meet  the  applicable  monitoring 
requirements  of  part  75.  Part  75  already 
incorporates  a  number  of  voluntary 
consensus  standards.  In  addition,  EPA's 
proposed  revisions  to  part  75  proposed 
to  add  two  more  voluntary  consensus 
standards  to  the  rule  (see  63  FR  at 
28116-17.  discussing  ASTM  D5373-93 
"Standard  Methods  for  Instrumental 
Determination  of  Cart>on,  Hydrogen  and 
Nitrogen  in  laboratory  samples  of  Coal 
and  Coke,"  and  API  Section  2 
"Conventional  Pipe  Provers"  from 
Chapter  4  of  the  Manual  of  Petroleum 
Measurement  Standards,  October  1988 
edition).  The  EPA's  proposed  part  75 
revisions  also  requested  comments  on 
the  inclusion  of  additional  voluntary 
consensus  standards.  The  EPA  has 
recently  finalized  revisions  to  part  75 
addressing  some  of  the  topics  raised  in 
EPA's  proposed  revisions  to  part  75.  As 
part  of  this  rule  finalization,  EPA 


incorporated  two  new  voluntary 
consensus  standards: 

(1)  American  Petroleum  Institute 
(API)  Petroleum  Measurement 
Standards.  Chapter  3.  Tank  Gauging: 
Section  lA.  Standard  Practice  for  the 
Manual  Gauging  of  Petroleiun  and 
Petroleum  I^oducts.  December  1994; 
Section  IB,  Standard  Practice  for  Level 
Measurement  of  Liquid  Hydrocarbons  in 
Stationary  Tanks  by  Automatic  Tank 
Gauging,  April  1992  (reaffinned  January 
1907);  Section  2,  Standard  Practice  for 
Gauging  Petroleum  and  Petroleum 
Products  in  Tank  Cars,  September  1995; 
Section  3,  Standard  Practice  for  Level 
Measurement  of  Liquid  Hydrocarbons  in 
Stationary  Pressurized  Storage  Tanks  by 
Automatic  Tank  Gauging,  June  1996; 
Section  4,  Standard  Practice  for  Level 
Measurement  of  Liquid  Hydrocarbons 
oh  Marine  Vessels  by  Automatic  Tank 
Gauging,  April  1995;  and  Section  5,  . 
Standard  Practice  for  Level 
Measurement  of  Light  Hydrocarbon 
Liquids  Onboard  Marine  Vessels  by 
Automatic  Tank  Gauging,  March  1997; 
and 

(2)  Shop  Testing  of  Automatic  Liquid 
Level  Gages,  Bulletin  2509  B,  December 
1961  (Reaffirmed  October  1992),  for 
§75.19. 

The  EPA  intends  to  finalize  other 
revisions  to  part  75  and  address 
comments  related  to  additional 
voluntary  consensus  standards  at  that 
time. 

This  proposed  rulemaking  involves 
environmental  monitoring  or 
measurement.  Sources  that  participate 
in  the  trading  program  would  be 
required  to  meet  the  monitoring 
requirements  imder  part  75.  Consistent 
with  the  Agency's  Performance  Based 
Measurement  System  (PBMS),  part  75 
sets  forth  performance  criteria  that 
allow  the  use  of  alternative  methods  to 
the  ones  set  forth  in  part  75.  The  PBMS 
approach  is  intended  to  be  more  flexible 
and  cost  effective  for  the  regulated 
community;  it  is  also  intended  to 
encourage  innovation  in  analytical 
technology  and  improved  data  quality. 
The  EPA  is  not  precluding  the  use  of 
any  method,  whether  it  constitutes  a 
voluntary  consensus  standard  or  not,  as 
long  as  it  meets  the  performance  criteria 
specified,  however,  any  alternative 
methods  must  be  approved  in  advance 
before  they  may  be  used  under  part  75. 

The  EPA  welcomes  comments  on  this 
aspect  of  the  proposed  rulemaking  and. 
specifically,  invites  the  public  to 
identify  potentially  applicable  voluntary 
consensus  standards  and  to  explain  why 
such  standards  should  be  used  in  this 
regulation. 


ListofSubiects 

40  CFR  Part  52 

Enviromnental  protection.  Air 
pollution  control.  Emissions  trading. 
Nitrogen  oxides.  Ozone  transport. 
Reporting  and  recordkeeping 
requirements. 

40  CFR  Part  97 

Environmental  protection.  Air 
pollution  control,  Emissions  trading. 
Nitrogen  oxides.  Ozone  transport. 
Reporting  and  recordkeeping 
requirements. 

Dated:  September  24, 1998. 
Carol  M.  Browner. 

Administrator. 

For  the  reasons  set  forth  in  the 
prefunble,  parts  52  and  97  of  chapter  I 
of  title  40  of  the  Code  of  Federal 
Regulations  are  proposed  to  be  amended 
as  follows: 

PART  52-APPflOVAL  AND 
PROMULQATION  OF 
IMPLEMENTATION  PLANS 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C  7401-7671q.  i 

Subpart  A — General  Provisions 

2.  Subpart  A  is  amended  to  add 
§  52.34  to  read  as  follows: 

152.34    Action  on  peiraons  submttlad 
under  section  126  relating  to  emissions  of 
nitrogen  oxMss. 

(a)  Purpose  and  applicability. 
Paragraphs  (b)  through  (i)  of  this  section 
set  forth  EPA's  affirmative  and  negative 
technical  determinations  regarding 
whether,  with  respect  to  the  national 
ambient  air  quality  standards  (NAAQS) 
for  ozone,  certain  new  and  existing 
sources  of  emissions  of  nitrogen  oxides 
("NOx")  in  certain  States  emit  NOx  in 
amounts  that  will  contribute 
significantly  to  nonattainment  in,  or 
interfere  with  maintenance  by,  one  or 
more  States  that  submitted  petitions  in 
1997  addressing  such  NOx  emissions 
under  section  1 26  of  the  Clean  Air  Act. 
(As  used  in  this  section,  the  term  new 
source  includes  modified  sources,  as 
well.)  The  States  that  submitted  such 
petitions  are  Connecticut,  Maine, 
Massachusetts,  New  Hampshire,  New 
York,  Pennsylvania,  Rhode  Island,  and 
Vermont  (each  of  which,  hereinafter  in 
this  section,  may  be  referred  to  also  as 
a  "petitioning  State").  Paragraph  (j)  of 
this  section  sets  forth  EPA's  decisions 
about  whether  to  grant  or  deny  each  of 
those  petitions,  and  paragraph  (k)  of  this 
section  sets  forth  the  emissions- 
reduction  requirements  that  will  apply 


to  the  affected  NOx  soiuces  to  the  extent 
any  of  the  petitions  is  granted. 
Appendix  A  of  part  97  of  this  chapter 
contains  a  list  of  the  existing  NOx 
sources  that  as  of  date  of  signature  are 
covered  by  the  affirmative  technical 
determinations  described  herein,  and 
that  would  be  required  to  meet  such 
pollution-control  requirements  to  the 
extent  a  petition  covering  such  sources 
is  granted. 

(b)  Technical  determinations  relating 
to  impacts  on  ozone  levels  in 
Connecticut. — (1)  Affirmative  technical 
determinations  with  respect  to  the  1- 
hour  ozone  standard  in  Connecticut. 
The  Administrator  of  EPA  finds  that  any 
existing  or  new  major  source  or  group 
of  stationary  sources  emits  or  would 
emit  NOx  in  amounts  that  contribute 
significantly  to  nonattainment  in  the 
State  of  Connecticut  with  respect  to  the 
1-hour  NAAQS  for  ozone  if  it  is  or  will 
be: 

(i)  In  a  category  of  sources  described 
in  40  CFR  97.4; 

(ii)  Located  in  one  of  the  States  (or 
portions  thereoO  listed  in  paragraph 
(b)(2)  of  this  section;  and 

(iii)  Within  one  of  the  "Named  Source 
Categories"  Usted  in  the  portion  of 
Table  F-1  in  appendix  F  of  this  part 
describing  the  sources  covered  by  the 
petition  of  the  State  of  Connecticut. 

(2)  States  or  portions  of  states  that 
contain  sources  for  which  EPA  is 
making  an  affirmative  technical 
determination  with  respect  to  the  1-hour 
ozone  standard  in  Connecticut.  The 
States,  or  portions  of  States,  that  contain 
sources  for  which  EPA  is  making  an 
affirmative  technical  determination  are: 

(i)  Delaware. 

(ii)  District  of  Coliunbia. 

(iii)  Portion  of  Indiana  located  in 
OTAG  Subregions  2  and  6,  as  shown  in 
appendix  F.  Figure  F-2  of  this  part. 

(iv)  Portion  of  Kentucky  located  in 
OTAG  Subregion  6,  as  shown  in 
appendix  F.  Figiue  F-2  of  this  part. 

(v)  Maryland. 

(vi)  Portion  of  Michigan  located  in 
OTAG  Subregion  2,  as  shown  in 
appendix  F,  Figure  F-2  of  this  part. 

(vii)  Portion  of  North  Carolina  located 
in  OTAG  Subregion  7,  as  shown  in 
appendix  F,  Figiue  F-2  of  this  part. 

(viii)  New  Jersey. 

(ix)  Portion  of  New  York  extending 
west  and  south  of  Connecticut,  as 
shown  in  appendix  F,  Figure  F— 2  of  this 
part. 

(x)  Ohio. 

(xi)  Pennsylvania. 

(xii)  Virginia. 

(xiii)  West  Virginia. 

(3)  Negative  technical  determinations 
with  respect  to  the  1-hour  ozone 
standard  in  Connecticut.  The 


Administrator  of  EPA  finds  that  any 
existing  or  new  major  source  or  group 
of  stationary  sources  that  is  or  will  be 
located  in  one  of  the  States  (or  portions 
thereof)  listed  in  paragraph  (b)(4)  of  this 
section  does  not  or  would  not  emit  NOx 
in  amounts  that  contribute  significantly 
to  nonattainment  in  the  State  of 
Connecticut,  with  respect  to  the  1-hour 
NAAQS  for  ozone.  The  Administrator 
also  finds  that  any  existing  or  new  major 
source  or  group  of  stationary  sources 
does  not  or  would  not  emit  NOx  in  such 
amounts  if  it: 

(i)  Is  or  will  be  located  in  one  of  the 
States  (or  portions  thereof)  listed  in 
paragraph  (b)(2)  of  this  section;  and 

(ii)  Is  or  will  be  within  one  of  the 
"Named  Source  Categories"  Usted  in  the 
portion  of  Table  F-1  in  appendix  F  of 
this  part  describing  the  sources  covered 
by  the  petition  of  the  State  of 
Connecticut;  but 

(iii)  Is  not  in  a  category  of  sources 
described  in  40  CFR  97.4. 

(4)  States  or  portions  of  States  that 
contain  no  sources  for  which  EPA  is 
making  an  affirmative  technical 
determination  with  respect  to  the  1-hour 
ozone  standard  in  Connecticut.  The 
States  or  portions  thereof  described  in 
paragraph  (b)(3)  of  this  section  are: 

(i)  Portion  of  Tennessee  located  in 
OTAG  Subregion  6,  as  shown  in 
appendix  F,  Ficure  F-2. 

(c)  Technical  determinations  relating 
to  impacts  on  ozone  levels  in  Maine. — 
(1)  Affirmative  technical  determinations 
with  respect  to  the  1  -hour  ozone 
standaid  in  Maine.  The  Administrator 
of  EPA  finds  that  any  existing  or  new 
major  source  or  group  of  statiooary 
sources  emits  or  would  emit  NOx  in 
amounts  that  contribute  significantly  to 
nonattainment  in  the  State  of  Maine, 
with  respect  to  the  1-hour  NAAQS  for 
ozone  if  it  is  or  will  be: 

(1)  In  a  category  of  sources  described 
in  40  CFR  97.4; 

(ii)  Located  in  one  of  the  States  (or 
portions  thereof)  listed  in  paragraph 
(c)(2)  of  this  section;  and 

(iii)  Within  one  of  the  "Named  Source 
Categories"  listed  in  the  portion  of 
Table  F-1  in  appendix  F  of  this  part 
describing  the  sources  covered  by  the 
petition  of  the  State  of  Maine. 

(2)  States  or  portions  of  States  that 
contain  sources  for  which  EPA  is 
making  an  affirmative  technical 
determination  with  respect  to  the  1-hour 
ozone  standard  in  Maine.  The  States,  or 
portions  of  States,  that  contain  sources 
for  which  EPA  is  making  an  affirmative 
technical  determination  are: 

(i)  Coimecticut. 

(ii)  Delaware. 

(iii)  District  of  Columbia. 

(iv)  Maryland. 
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(v)  Massachusetts, 
(vi)  New  Jersey, 
(vii)  New  York, 
(viii)  Pennsylvania, 
(ix)  Rhode  Island. 

(3)  Negative  technical  determinations 
with  respect  to  the  1-hour  ozone 
standard  in  Maine.  The  Administrator 
of  EPA  finds  that  any  existing  or  new 
major  source  or  group  of  stationary 
sources  that  is  or  will  be  located  in  one 
of  the  States  (or  portions  thereof)  listed 
in  paragraph  (c)(4)  of  this  section  does 
not  or  would  not  emit  NOx  in  amounts 
that  contribute  significantly  to 
nonattainment  in  the  State  of  Maine, 
with  respect  to  the  1-hour  NAAQS  for 
ozone.  The  Administrator  also  finds  that 
any  existing  or  new  major  source  or 
group  of  stationary  sources  that  does  not 
or  would  not  emit  NOx  in  such  amounts 
if  it: 

(i)  Is  or  will  be  located  in  one  of  the 
States  (or  portions  thereof)  listed  in 
paragraph  (c)(2)  of  this  section;  and 

(ii)  Is  or  will  be  within  one  of  the 
"Named  Source  Categories"  listed  in  the 
portion  of  Table  F-1  in  appendix  F  of 
this  part  describing  the  sources  covered 
by  the  petition  of  the  State  of  Maine;  but 

(iii)  Is  not  in  a  category  of  sources 
described  in  40  CFR  97.4. 

(4)  States  or  portions  of  States  that 
contain  no  sources  for  which  EPA  is 
making  an  affirmative  technical 
determination  with  respect  to  the  1-hour 
ozone  standard  in  Maine.  The  States  or 
portions  thereof  described  in  paragraph 
(c)(3)  of  this  section  are: 

(i)  Portion  of  North  Carolina  within  a 
600  mile  radius  of  Maine's  ozone 
nonattainment  areas,  as  shown  in 
appendix  F.  Figure  F-3  of  this  part. 

(ii)  New  Hampshire. 

(iii)  Portion  of  Ohio  within  a  600  mile 
radius  of  Maine's  ozone  nonattainment 
areas,  as  shown  in  appendix  F,  Figure 
F-3  of  this  part. 

(iv)  Vermont. 

(v)  Portion  of  Virginia  within  a  600 
mile  radius  of  Maine's  ozone 
nonattainment  areas,  as  shown  in 
appendix  F,  Figure  F-3  of  this  part. 

(vi)  Portion  of  West  Virginia  within  a 
600  mile  radius  of  Maine's  ozone 
'  nonattainment  areas,  as  shown  in 
appendix  F.  Figure  F-3  of  this  part. 

(d)  Technical  determinations  relating 
to  impacts  on  ozone  levels  in 
Massachusetts.^!)  Affirmative 
technical  determinations  with  respect  to 
the  1  -hour  ozone  standard  in 
Massachusetts.  The  Administrator  of 
EPA  finds  that  any  existing  or  new 
major  source  or  group  of  stationary 
sources  emits  or  would  emit  NOx  in 
amoimts  that  contribute  significantly  to 
nonattainment  in  the  State  of 
Massachusetts,  with  respect  to  the  1- 


hour  NAAQS  for  ozone  if  it  is  or  will 
be: 

(i)  In  a  category  of  sources  described 
in  40  CFR  97.4; 

(ii)  Located  in  one  of  the  States  (or 
portions  thereof)  listed  in  paragraph 
(d)(2)  of  this  section;  and 

(iii)  Within  one  of  the  "Named  Source 
Categories"  listed  in  the  portion  of 
Table  F-1  in  appendix  F  of  this  part 
describing  the  sources  covered  by  the 
petition  of  the  State  of  Massachusetts. 

(2)  States  or  portions  of  states  that 
contain  sources  for  which  EPA  is 
making  an  affirmative  technical 
determination  with  respect  to  the  1-hour 
ozone  standard  in  Massachusetts.  The 
States  or  portions  of  States  that  contain 
sources  for  which  EPA  is  making  an 
affirmative  technical  determination  are: 

(i)  All  counties  in  Ohio  located  within 
a  3-county-wide  band  of  the  Ohio  River, 
as  shown  in  appendix  F,  Figure  F— 4  of 
this  part. 

(ii)  All  counties  in  West  Virginia 
located  within  a  3-county-wide  band  of 
the  Ohio  River,  as  shown  in  appendix 
F.  Figure  F-4  of  this  part. 

(3)  Negative  technical  determinations 
with  respect  to  the  1-hour  ozone 
standard  in  Massachusetts.  The 
Administrator  of  EPA  finds  that  any 
existing  or  new  major  source  or  group 
of  stationary  sources  that  is  or  will  be 
located  in  one  of  the  States  (or  portions 
thereof)  listed  in  paragraph  (d)(4)  of  this 
section  does  not  or  would  not  emit  NOx 
in  amounts  that  contribute  significantly 
to  nonattainment  in  the  State  of 
Massachusetts,  with  respect  to  the  1- 
hour  NAAQS  for  ozone.  The 
Administrator  also  finds  that  any 
existing  or  new  major  source  or  group 
of  stationary  sources  does  not  or  would 
not  emit  NOx  in  such  amounts  if  it: 

(i)  Is  or  will  be  located  in  one  of  the 
States  (or  portions  thereof)  listed  in 
paragraph  (d)(2)  of  this  section;  and 

(ii)  Is  or  will  be  within  one  of  the 
"Named  Soiuce  Categories"  listed  in  the 
portion  of  Table  F-1  in  appendix  F  of 
this  part  describing  the  sources  covered 
by  the  petition  of  the  State  of 
Massachusetts;  but 

(iii)  is  not  in  a  category  of  sources 
described  in  40  CFR  97.4. 

(4)  States  or  portions  of  States  that 
contain  no  sources  for  which  EPA  is 
making  an  affirmative  technical 
determination  with  respect  to  the  1-hour 
ozone  standard  in  Massachusetts.  The 
States  or  portions  thereof  described  in 
paragraph  (d)(3)  of  this  section  are: 

(i)  All  counties  in  Kentucky  located 
within  a  3-county-wide  band  of  the 
Ohio  River,  as  shown  in  appendix  F, 
Figure  F-4  of  this  part. 

(ii)  All  counties  in  Indiana  located 
within  a  3-county-wide  band  of  the 


Ohio  River,  as  shown  in  appendix  F, 
Figure  F— 4  of  this  part. 

(5)  Affirmative  technical 
determinations  with  respect  to  the  8- 
hour  ozone  standard  in  Massachusetts. 
The  Administrator  of  EPA  finds  that  any 
existing  or  new  major  source  or  group 
of  stationary  sources  emits  or  would 
emit  NOx  in  amoimts  that  contribute 
significantly  to  nonattainment  in,  or 
interfere  with  maintenance  by,  the  State 
of  Massachusetts,  with  respect  to  the  8- 
hour  NAAQS  for  ozone  if  it  is  or  will 
be: 

(i)  In  a  category  of  sources  described 
in  40  CFR  97.4; 

(ii)  Located  in  one  of  the  States  (or 
portions  thereof)  listed  in  paragraph 
(d)(6)  of  this  section;  and 

(iii)  Within  one  of  the  "Named  Source 
Categories"  listed  in  the  portion  of 
Table  F-1  in  appendix  F  of  this  part 
describing  the  sources  covered  by  the 
petition  of  the  State  of  Massachusetts. 

(6)  States  or  portions  of  states  that 
contain  sources  for  which  EPA  is 
making  an  affirmative  technical 
determination  with  respect  to  the  8-hour 
ozone  standard  in  Massachusetts.  The 
States,  or  portions  of  States,  that  contain 
sources  for  which  EPA  is  making  an 
affirmative  technical  determination  are: 

(i)  All  counties  in  Ohio  located  within 
a  3-county-wide  band  of  the  Ohio  River, 
as  shown  in  appendix  F,  Figure  F-4  of 
this  part. 

(ii)  All  counties  in  West  Virginia 
located  within  a  3-county-wide  band  of 
the  Ohio  River,  as  shown  in  appendix 
F.  Figure  F-4  of  this  part. 

(7)  Negative  technical  determinations 
with  respect  to  the  8-hour  ozone 
standard  in  Massachusetts.  The 
Administrator  of  EPA  finds  that  any 
existing  or  new  major  source  or  group 
of  stationary  sources  that  is  or  will  be 
located  in  one  of  the  States  (or  portions 
thereof)  listed  in  paragraph  (d)(8)  of  this 
section  does  not  or  would  not  emit  NOx 
in  amounts  that  contribute  significantly 
to  nonattainment  in,  or  interfere  with 
maintenance  by,  the  State  of 
Massachusetts,  with  respect  to  the  8- 
hour  NAAQS  for  ozone.  The 
Administrator  also  finds  that  any 
existing  or  new  major  source  or  group 
of  stationary  sources  does  not  or  would 
not  emit  NOx  in  such  amounts  if  it  is 
or  will  be: 

(i)  Is  or  will  be  located  in  one  of  the 
States  (or  portions  thereof)  listed  in 
paragraph  (d)(6)  of  this  section;  and 

(ii)  Is  or  will  be  within  one  of  the 
"Named  Source  Categories"  listed  in  the 
portion  of  Table  F-1  in  appendix  F  of 
this  part  describing  the  sources  covered 
by  the  petition  of  the  State  of 
Massachusetts:  but 


(iii)  is  not  in  a  category  of  sources 
described  in  40  CFR  97.4. 

(8)  States  or  portions  of  States  that 
contain  no  sources  for  which  EPA  is 
making  tm  affirmative  technical 
determination  with  respect  to  the  8-hour 
ozone  standard  in  Massachusetts.  The 
States  or  portions  thereof  described  in 
paragraph  (d)(7)  of  this  section  are: 

(i)  All  counties  In  Indiana  located 
within  a  3-county-wide  band  of  the 
Ohio  River,  as  shown  in  appendix  F, 
Figure  F-4  of  this  part. 

(ii)  All  counties  in  Kentucky  located 
within  a  3-county-wide  band  of  the 
Ohio  River,  as  shown  in  appendix  F. 
Figure  F-4  of  this  part. 

(e)  Technical  determinations  relating 
to  impacts  on  ozone  levels  in  New 
Hampshire. — (1)  Affirmative  technical 
determinations  with  re&pect  to  the  1  - 
hour  ozone  standard  in  New 
Hampshire.  The  Administrator  of  EPA 
finds  that  any  existing  or  new  majoc 
sotuce  or  group  of  stationary  sources 
emits  or  would  emit  NOx  in  amounts 
that  contribute  significantly  to 
nonattainment  in  the  State  of  New 
Hampshire,  with  respect  to  the  l-hoiu 
NAAQS  for  ozone  if  it  is  or  will  be: 

(i)  In  a  category  of  soiuces  described 
in  40  CFR  97.4; 

(ii)  Located  in  one  of  the  States  (or 
portions  thereof)  listed  in  paragraph 
(e)(2)  of  this  section;  and 

(iii)  Within  one  of  the  "Named  Source 
Categories"  listed  in  the  portion  of 
Table  F-1  in  appendix  F  of  this  part 
describing  the  sources  covered  by  the 
petition  of  the  State  of  New  Hampshire. 

(2)  States  tx^  portions  of  States  that 
contain  sources  for  which  EPA  is 
makiag  an  affirmative  technical 
determinatiott  with  respect  to  the  1-hour 
ozone  standard  in  New  Hampshire.  The 
States,  or  p(»tions  of  States,  that  contain 
sources  for  which  EPA  is  making  an 
affirmabve  technical  determination  are: 

(i)  Connecticut 

(ii)  Delaware. 

(iii)  District  of  Columbia. 

(iv)  Maryland. 

(v)  Massachusetts. 

(vi)  New  Jersey. 

(vii)  New  York. 

(viii)  Pennsylvania. 

(ix)  Rhode  Island. 

(x)  Virginia. 

(3)  Negative  technical  determinations 
with  respect  to  the  1  -hour  ozone 
standard  in  New  Hampshire.  The 
Administrator  of  EPA  finds  that  any 
existing  or  new  major  source  or  group 
of  stationary  sources  that  is  or  will  be 
located  in  one  of  the  States  (or  portions 
thereof)  listed  in  paragraph  (e)(4)  of  this 
section  does  not  or  would  not  emit  NOx 
in  amounts  that  contribute  significantly 
to  nonattainment  in  the  State  of  New 


Hampshire,  with  respect  to  the  1-hour 
NAAQS  for  ozone.  The  Administrator 
also  finds  that  any  existing  or  new  major 
source  or  group  of  stationary  sources 
does  not  or  would  not  emit  NOx  in  such 
amounts  if  it: 

(i)  Is  or  will  be  located  in  one  of  the 
States  (or  portions  thereof)  listed  in 
patagiaph  (e)(2)  of  this  section^,  and 
(ii  JIs  or  will  be  vritfain  one  of  the 
"Named  Source  Categ(»ies"  listed  in  the 
portion  of  Table  F-1  in  appendix  F  of 
this  part  describing  the  sources  covered 
by  the  petition  of  the  State  of  New 
Hampshire;  but 

(iii)  is  not  in  a  category  of  soiuces 
described  in  40  CFR  97.4. 

(4)  States  or  portions  of  States  that 
contain  no  sources  for  which  EPA  is 
making  an  affirmative  technical 
determination  with  respect  to  the  1-hour 
ozone  standard  in  New  Hampshire.  The 
States  or  portions  thereof  described  in 
paragraph  {e)(3)  of  this  sectitm  are: 
(ijmmois. 
(ii)  Indiana. 

(iii)  Portion  of  Iowa  within  OTAG 
Subregion  1,  as  shown  in  appendix  F. 
Figure  F-S  of  this  part 
(iv)  Kentucky, 
(v)  Maine. 

(vi)  Portion  of  Michigan  within  OTAG 
Subregions  1  and  2.  as  shown  in 
appendix  F.  Figure  F-5  of  this  part. 

(vu)  Portion  of  Missouri  within  OTAG 
Subregion  5.  as  shown  in  appendix  F, 
Figure  F-5  of  this  part, 
(viii)  North  Carolina, 
(ix)  Ohio, 
(x)  Tennessee, 
(xi)  West  Virginia, 
(xii)  Pwtion  of  Wisconsin  within 
OTAG  Subregion  1,  as  shown  in 
appendix  F.  Figure  F-5  of  this  part, 
pdii)  Vermont. 

(f)  Technical  determinations  relating 
to  impacts  on  ozone  levels  in  the  State 
of  New  Yoric.— (1)  Affirmative  technical 
determinations  with  respect  to  the  1- 
hour  ozone  standard  in  the  State  of  New 
York.  The  Administrator  of  EPA  finds 
that  any  existing  or  new  major  source  or 
group  of  stationary  sources  emits  or 
would  emitNOx  in  amounts  that 
contribute  significantly  to 
nonattainment  in  the  State  of  New  York, 
with  respect  to  the  1-hour  NAAQS  for 
ozone: 

(i)  In  a  categcHy  of  sources  described 
in  40  CFR  97.4; 

(ii)  Located  in  one  of  the  States  (or 
portions  thereof)  listed  in  paragraph 
(f)(2)  of  this  section:  and 

(iii)  Within  one  of  the  "Named  Source 
Categories"  listed  in  the  portion  of 
Table  F-1  in  appendix  F  of  this  part 
describing  the  sources  covered  by  the 
petition  of  the  State  of  New  York. 

(2)  Stotes  or  portions  of  States  that 
contain  sources  for  yt^iich  EPA  is 


mtddng  an  affirmative  technical 
determination  with  respect  to  the  1-hour 
ozone  standard  in  the  State  of  New 
York.  The  States,  or  portions  of  States, 
that  contain  sources  for  which  EPA  is 
making  an  affirmative  technical 
determination  are: 

(i)  Driawan. 

(ii)  District  of  Columbia. 

(iii)  Portion  of  Indiana  located  in 
OTAG  Subregions  2  and  6.  u  shown  in 
appendix  F.  Figiue  F-6  of  this  part. 

Uv)  P(Htion  of  Kentucky  located  in 
OTAG  Subregion  6,  as  shown  in 
appendix  F,  Figure  F-6  of  this  pait 

(v)lAsry\ana. 

(vi)  Portion  of  Midiigan  located  in 
OTAG  Subregion  2,  as  shown  in 
appendix  F,  Figure  F-6  of  this  part. 

hoi)  Portion  of  North  Carolina  located 
in  OTAG  Subregions  6  and  7,  as  shown 
in  appendix  F,  Figure  F-6  of  this  part 

(viii)  New  Jersey. 

(ix)  Ohio. 

ix)  Pennsylvania. 

(xi)  Virginia. 

(xii)^est  Virginia. 

(3)  Negative  techrucal  determinations 
with  respect  to  the  1  -hour  ozone 
standard  in  the  State  of  New  York.  The 
Administrate  of  EPA  finds  that  any 
existing  or  new  major  source  or  group 
of  stationary  sources  that  is  or  will  be 
located  in  one  of  the  States  (or  p<Htions 
thereof)  listed  in  paragraph  (f)(4)  of  this 
section  does  not  or  would  not  emit  NOx 
in  amounts  that  contribute  significantly 
to  nonattaiimimit  in  the  State  of  New 
York,  with  respect  to  the  1-hour  NAAQS 
for  ozone.  The  Administrator  also  finds 
that  any  existing  or  new  major  source  or 
group  of  stationary  sources  does  not  or 
would  not  emit  NOx  in  such  amounts  if 
it: 

(i)  Is  or  will  be  located  in  one  of  the 
States  (or  portions  thereoO  listed  in 
paragraph  (fX2)  of  this  section;  and 

(ii)  Is  or  will  be  within  one  of  the 
"Named  Source  Categ<Hies"  listed  in  the 
poitioo  of  Table  F-1  in  appendix  F  of 
thi«  pert  describing  the  sources  covered 
by  the  petition  of  the  State  of  New  York; 
but 

(iii)  Is  not  in  a  category  of  sources 
described  in  40  CFR  97.4. 

(4)  States  or  portions  of  States  that 
contain  no  sources  for  which  EPA  is 
making  an  affirmative  techrucal 
determination  with  respect  to  the  1-hour 
ozone  standard  in  the  State  of  New 
York.  The  States  or  portions  thereof 
described  in  paragraph  (fK3)  oi  this 
section  are: 

(i)  Portion  of  Tennessee  located  in 
OTAG  Subregion  6.  as  shown  in 
appendix  F.  Figure  F-6  of  this  part 

(^  Technictu  determincHoits  rdating 
to  impacts  on  ozime  levels  in 
Pennsyrfvonio. — (1)  Affirmative 
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technical  determinations  trith  respect  to 
the  1-hour  oxone  standard  in 
Pennsyhnuua.  The  Administrator  of 
EPA  finds  that  any  existing  or  new 
mafor  source  or  group  of  stationary 
sources  emits  or  would  emit  NOx  in 
amounts  that  contribute  significantly  to 
nonattainment  in  the  State  of 
Pennsylvania,  writh  respect  to  the  1-hour 
NAAQS  for  ozone  if  it  is  or  will  be: 

(i)  In  a  category  of  sources  described 
in  40  CFR  97.4; 

(ii)  Located  in  one  of  the  States  (or 
portions  thereof)  listed  in  paragraph 
(g)(2)  of  this  section:  and 

(iii)  Within  one  of  the  "Named  Source 
Categories"  listed  in  the  portion  of 
Table  F-1  in  appendix  F  of  this  part 
describing  the  sources  covered  by  the 
petition  of  the  State  of  Pennsylvania. 

(2)  States  or  portions  of  States  that 
contain  sources  for  which  EPA  is 
making  an  affirmative  technical 
determination  trith  respect  to  the  1-hour 
ozone  standard  in  Pennsylvania.  The 
States,  or  portions  of  States,  that  contain 
sources  for  which  EPA  is  making  an 
affirmative  technical  determination  are: 

(i)  North  Carolina. 
(U)  Ohio, 
(iii)  Virginia, 
(iv)  West  Virginia. 

(3)  Negative  technical  determinations 
with  respect  to  the  1-hour  oxone 
standard  in  Penruytvania.  The 
Administrator  of  EPA  finds  that  any 
existing  or  new  major  source  or  group 
of  stationary  sources  that  is  or  will  be 
located  in  one  of  the  States  (or  portions 
thereof)  listed  in  paragraph  (g)(4)  of  this 
section  does  not  or  would  not  «nit  NOx 
in  amounts  that  contribute  significantly 
to  nonattainment  in  the  State  of 
Pennsylvania,  with  respect  to  the  1-hour 
NAAQS  for  ozone.  The  Administrator 
also  finds  that  any  existing  or  new  major 
source  or  group  of  stationary  sources 
does  not  or  would  not  emit  NOx  in  such 
amounts  if  it: 

(i)  Is  or  will  be  located  in  one  of  the 
States  (or  portions  thereof)  listed  in 
parasraph  (g)(2)  of  this  section;  and 

(ii)  Is  or  will  be  within  one  of  the 
"Named  Source  Categories"  listed  in  the 
portion  of  Table  F-1  in  appendix  F  of 
this  part  describing  the  sources  covered 
by  the  petition  of  the  State  of 
Pennsylvania;  but 

(iii)  Is  not  in  a  category  of  sources 
described  in  40  CFR  97.4. 

(4)  States  orportioru  of  States  that 
contain  no  sources  for  which  EPA  is 
making  an  afftrmative  technical 
determination  trith  respect  to  the  1-hour 
oxone  standard  in  Pennsylvania.  The 
States  or  portions  theieoi  described  in 
paragraph  (g)(3)  of  this  section  are: 

(i)  Alabama. 
(U)Aikansas. 


(iii)  Georgia. 

(iv)  Illinois. 

(v)  Indiana 

(vi)  Iowa. 

(vii)  Kentucky. 

(viii)  Louisiana. 

(ix)  Michigan. 

(x)  K4innesota.  _^ 

(xi)  Mississippi. 

(xii)  Missouri. 

(xiii)  South  Carolina. 

(xiv)  Tennessee.  — 

(xv)  Wisconsin. 

(5)  Affirmative  technical 
determinations  with  respect  to  the  8- 
hour  ozone  standard  in  Pennsylvania. 
The  Administrator  of  EPA  finds  that  any 
existing  or  new  major  source  or  group 
of  stationary  sources  emits  or  would 
emit  NOx  in  amounts  that  contribute 
significantly  to  nonattainment  in,  or 
interfere  with  maintenance  by.  the  State 
of  Pennsylvania,  with  respect  to  the  8- 
hour  NAAQS  for  ozone: 

(i)  In  a  category  of  sources  described 
in  40  CFR  97.4; 

(ii)  Located  in  one  of  the  States  (or 
portions  thereof)  listed  in  paragraph 
(g)(6)  of  this  section;  and 

(iii)  Within  one  of  the  "Named  Source 
Categories"  listed  in  the  portion  of 
Table  F-1  in  appendix  F  of  this  part 
describing  the  sources  covered  by  the 
petition  of  the  State  of  Pennsylvania. 

(6)  States  or  portions  of  States  that 
contain  sources  for  which  EPA  is 
making  an  affirmative  technical 
determination  with  respect  to  the  8-hour 
ozone  standard  in  Pennsylvania.  The 
States,  or  portions  of  States,  that  contain 
sources  for  which  EPA  is  making  an 
affirmative  technical  determination  are: 

(i)  Alabama. 

(ii)  Illinois. 

(iii)  Indiana. 

(iv)  Kentucky.  ~ 

(v)  Michigan. 

(vi)  Missouri. 

(vii)  North  Carolina. 

(viii)  Ohio. 

(ix)  Tennessee. 

(x)  Virginia. 

(xi)  West  Virginia. 

(7)  Negative  technical  determinations 
with  respect  to  the  8-hour  ozone 
standard  in  Pennsylvania.  The 
Administrator  of  EPA  finds  that  any 
existing  or  new  major  source  or  group 
of  stationary  sources  that  is  or  will  be 
located  in  one  of  the  States  (or  portions 
thereof)  listed  in  paragraph  (g)(8)  of  this 
section  does  not  or  would  not  emit  NOx 
in  amounta  that  contribute  significantly 
to  nonattainment  in.  or  interfere  with 
maintenance  by,  the  State  of 
Pennsylvania,  with  respect  to  the  8-hour 
NAAQS  for  ozone.  The  Administrator 
also  finds  that  any  existing  or  new  major 
aouroe  or  group  of  stationary  sources 


does  not  or  would  not  emit  NOx  in  such 
amounts  if  it: 

(i)  Is  or  will  be  located  in  one  of  the 
States  (or  portions  thereof)  listed  in 
paragraph  (g)(6)  of  this  section;  and 

(ii)  Is  or  will  be  within  one  of  the 
"Named  Source  Categories"  listed  in  the 
portion  of  Table  F-1  in  appendix  F  of 
this  part  describing  the  sources  covered 
by  the  petition  of  the  State  of 
Pennsylvania;  but 

(iii)  Is  not  in  a  category  of  sources 
described  in  40  CFR  97.4. 

(8)  States  or  portions  of  States  that 
contain  no  sources  for  which  EPA  is 
making  an  affirmative  technical 
determination  with  respect  to  the  8-hour 
ozone  standard  in  Pennsylvania.  The 
States  or  portions  thereof  described  in 
paragraph  (g)(7)  of  this  section  are: 

(i)  Arkansas. 

(ii)  Georgia. 

(iii)  Iowa. 

(iv)  Louisiana. 

(v)  Minnesota. 

(vi)  Mississippi. 

(vii)  South  Carolina. 

(viii)  Wisconsin. 

(h)  Technical  determinations  relating 
to  impacts  on  ozone  levels  in  Rhode 
Island.— {!)  Affirmative  technical 
determinations  with  respect  tothel- 
hour  ozone  standard  in  Rhode  Island. 
The  Administrator  of  EPA  finds  that  any 
existing  or  new  major  source  or  group 
of  stationary  sources  emits  or  would 
emit  NOx  in  amounta  that  contribute 
significantly  to  nonattainment  in  the 
State  of  Rhode  Island,  with  respect  to 
the  1-hour  NAAQS  for  ozone  if  it  is  or 
will  be: 

(i)  In  a  category  of  sources  described 
in  40  CFR  97.4; 

(ii)  Located  in  one  of  the  States  (or 
portions  thereof)  listed  in  paragraph 
(h)(2)  of  this  section;  and 

(iii)  Within  one  of  the  "Named  Soiutie 
Categories"  listed  in  the  portion  of 
Table  F-1  in  appendix  F  of  this  part 
describing  the  sources  covered  by  the 
petition  of  the  State  of  Rhode  Island. 

(2)  States  or  portions  of  States  that 
contain  sources  for  which  EPA  is 
making  an  affirmative  technical 
determination  with  respect  to  the  1-hour 
ozone  standard  in  Rhode  Island.  The 
States,  or  portions  of  States,  that  contain 
sources  for  which  EPA  is  making  an 
affirmative  technical  determination  are: 

(i)  All  counties  in  Ohio  located  within 
a  3-county-wide  band  of  the  Ohio  River, 
as  shown  in  appendix  F.  Figure  F-8  of 
this  part. 

(ii)  All  counties  in  West  Virginia 
located  within  a  3-county-wide  band  of 
the  Ohio  River,  as  shoMm  in  appendix 
F,  Figure  F-8  of  this  part. 

(3)  Negative  technical  determinations 
with  respect  to  the  1-hour  ozone 
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standard  in  Rhode  Island.  The 
Administrator  of  EPA  finds  that  any 
existing  or  new  major  source  or  group 
of  stationary  sources  that  is  or  will  be 
located  in  one  of  the  States  (or  portions 
thereoO  listed  in  paragraph  (h)(4)  of  this 
section  does  not  or  would  not  emit  NOx 
in  amounta  that  contribute  significantly 
to  nonattainment  in  the  State  of  Rhode 
Island,  with  respect  to  the  1-hour 
NAAQS  for  ozone.  The  Administrator 
also  finds  that  any  existing  or  new  major 
source  or  group  of  stationary  sources 
does  not  or  would  not  emit  NOx  in  such 
amounta  if  it: 

(i)  Is  or  will  be  located  in  one  of  the 
States  (or  portions  thereoQ  listed  in 
paragraph  (h)(2)  of  this  section:  and 
(ii)  Is  or  wiU  be  within  one  of  the 
"Named  Source  Categories"  listed  in  the 
portion  of  Table  F-1  in  Appendix  F  of 
this  part  describing  the  sources  covered 
by  the  petition  of  the  State  of  Rhode 
Island;  but 

(iii)  Is  not  in  a  category  of  sources 
described  in  40  CFR  97.4. 

(4)  States  or  portions  of  States  that 
contain  no  sources  for  which  EPA  is 
making  an  affirmative  technical 
determination  with  respect  to  the  1-hour 
ozone  standard  in  Rhode  Island.  The 
States  or  portions  thereof  described  in 
paragraph  (h)(3)  of  this  section  are: 

(i)  All  counties  in  Kentucky  located 
within  a  3-county-wide  band  of  the 
Ohio  River,  as  shown  in  appendix  F. 
Figure  F-8  of  this  part. 

(ii)  All  counties  m  Indiana  located 
within  a  3-county  wide-band  of  the 
Ohio  River,  as  shown  in  appendix  F, 
Figure  F-8  of  this  part. 

(i)  Technical  determinations  relating 
to  impacts  on  ozone  levels  in 
Vermont— {I)  Negative  technical 
determinations  with  respect  to  the  1- 
hour  ozone  standard  in  Vermont.  The 
Administrator  of  EPA  finds  that  any 
existing  or  new  major  source  or  group 
of  stationary  sources  that  is  or  will  be 
located  in  one  of  the  States  (or  portions 
thereof)  listed  in  paragraph  (i)(2)  of  this 
section  does  not  or  would  not  emit  NOx 
in  amounta  that  contribute  significanUy 
to  nonattainment  in  the  State  of 
Vermont,,  with  respect  to  the  1-hour 
NAAQS  for  ozone. 

(2)  States  or  portions  of  States  that 
contain  no  sources  for  which  EPA  is 
making  an  affirmative  technical 
determination  with  respect  to  the  1-hour 
ozone  standard  in  Vermont.  The  States 
or  portions  thereof  described  in 
paragraph  (i)(l)  of  this  section  are: 

(i)  Portion  of  Alabama  within  1000 
miles  southwest  fix>m  Bennington,  VT, 
as  shown  in  appendix  F.  Figure  F-9  of 
this  part. 

(ii)  Portion  of  Connecticut  within 
1000  miles  southwest  firom  Bennington, 


VT,  as  shown  in  appendix  F,  Figure  F- 
9  of  this  part, 
(iii)  Delaware, 
(iv)  EKstrict  of  Columbia, 
(v)  Portion  of  Georgia  within  1000 
miles  southwest  from  Bennington,  VT, 
as  shown  in  appendix  F,  Figure  F-9  of 
this  part, 
(vi)  Illinois, 
(vii)  Indiana. 

(viii)  Portion  of  Iowa  within  1000 
miles  southwest  irom  Bennington,  VT, 
as  shown  in  appendix  F,  Figure  F-9  of 
this  part. 

(be)  Kentuclw. 
(x)  Maryland. 

(xi)  Portion  of  Massachusetts  within 
1000  miles  southwest  from  Bennington, 
VT,  as  shown  in  appendix  F,  Figure  F- 
9  of  this  part. 

(xii)  Portion  of  Michigan  within  1000 
miles  southwest  from  fiiennington,  VT. 
as  shown  in  appendix  F.  Figure  F-9  of 
this  part. 

(xiii)  Portion  of  Missouri  within  1000 
miles  southwest  iroxa  Bennington,  VT, 
as  shown  in  appendix  F,  Figure  F-9  of 
this  part. 

(xiv)  New  )ersey. 

(xv)  Portion  of  New  York  within  1000 
miles  southwest  bom  Bennington,  VT, 
as  shown  in  appendix  F,  Figure  F-9  of 
this  part, 
(xvi)  North  Carolina, 
(xvii)  Ohio, 
(xviii)  Pennsylvania, 
(xix)  South  Carolina, 
(xx)  Portion  of  Tennessee  %vithin  1000 
miles  southwest  from  Bennington,  VT, 
as  shown  in  appendix  F,  Figure  F-9  of 
this  part, 
(xxi)  Virginia, 
(xxii)  West  Virginia, 
(xxiii)  Portion  of  Wisconsin  within 
1000  miles  southwest  bt>m  Bennington, 
VT,  as  shown  in  appendix  F,  Figiue  F- 
9  of  this  part. 

(3)  Negative  technical  determinations 
with  respect  to  the  8-hour  ozone 
standaid  in  Vermont.  The 
Administrator  of  EPA  finds  that  any 
existing  or  new  major  source  or  group 
of  stationary  sources  that  is  or  will  be 
located  in  one  of  the  States  (or  portions 
thereof)  listed  in  paragraph  (i)(4)  of  this 
section  does  not  or  would  not  emit  NOx 
in  amounta  that  contribute  significantly 
to  nonattainment  in,  or  interfere  with 
maintenance  by,  the  State  of  Vermont, 
with  respect  to  the  8-hour  NAAQS  for 
ozone. 

(4)  States  or  portions  of  States  that 
contain  no  sources  for  which  EPA  is 
making  an  affirmative  technical 
determination  with  respect  to  the  8-hour 
ozone  standard  in  Vermont.  The  States 
or  portions  thereof  described  in 
paragraph  (i)(3)  of  this  section  are: 

(i)  Portion  of  Alabama  within  1000 
miles  southwest  from  Bennington.  VT. 


as  shown  in  appendix  F,  Figure  F-9  of 
this  part. 

(iij  Portion  of  Connecticut  within 
1000  miles  southwest  from  Bennington, 
VT,  as  shown  in  appendix  F,  Figure  F- 
9  of  this  part 
(iii)  Delaware, 
(iv)  District  of  Columbia, 
(v)  Portion  of  Georgia  within  1000 
miles  southwest  from  Bennington,  VT. 
as  shown  in  appendix  F,  Figure  F-9  of 
this  part, 
(vi)  Ulinois. 
(vii)  Indiana. 

(viii)  Portion  of  Iowa  within  1000 
miles  southwest  fix>m  Bennington,  VT. 
as  shown  in  appendix  F.  Figure  F-9  of 
this  part, 
(ix)  Kentucky, 
(x)  Maryland. 

(xi)  Portion  of  Massachusetta  within 
1000  miles  southwest  from  Bennington. 
VT,  as  shown  in  appendix  F,  Figure  F- 
9  of  this  part. 

(xii)  Portion  of  Michigan  within  1000 
miles  southwest  bom  Bennington.  VT, 
as  shown  in  appendix  F,  Figure  F-9  of 
this  part. 

(xiii)  Portion  of  Missotiri  within  1000 
miles  southwest  from  Bennington,  VT, 
as  shown  in  appendix  F,  Figure  F-9  of 
this  part, 
(xiv)  New  )ersey. 

(xv)  Portion  of  New  York  within  1000 
miles  southwest  from  Bennington.  VT, 
as  shown  in  appendix  F.  Figure  F-9  of 
this  part, 
(xvi)  North  Carolina, 
(xvii)  Ohio, 
(xviii)  Pennsylvania, 
(xix)  South  Carolina, 
(xx)  Portion  of  Tennessee  within  1000 
miles  southwest  &t>m  Bennington,  VT, 
as  shov«m  in  appendix  F.  Figure  F-9  of 
this  part. 

(xxi)  Virginia, 
(xxii)  West  Virginia, 
(xxiii)  Portion  of  Wisconsin  within 
1000  miles  southwest  from  Bennington. 
VT.  as  shown  in  appendix  F.  Figure  F- 
9  of  this  part. 

(j)  Action  on  petitions  for  section 
126(b)  findings.  (1)  For  each  existing  or 
new  major  source  or  group  of  stationary 
sources  for  which  the  Administrator  has 
made  an  affirmative  technical 
determination  as  described  in 
paragraphs  (b)  through  (i)  of  this  section 
as  to  impacta  on  nonattainment  or 
maintenance  of  a  particular  NAAQS  for 
ozone  in  a  particular  petitioning  State, 
a  finding  of  the  Administrator  that  eadi 
such  major  source  or  group  of  stationary 
sources  emita  or  would  emit  NOx  in 
violation  of  the  prohibition  of  Clean  Air 
Act  section  110(a)(2)(D)(i)a)  with  the 
respect  to  nonattainment  or 
maintenance  of  such  standard  in  sudi 
petiticming  State  will  be  deemed  to  be 
made: 
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(i)  As  of  November  30, 1999,  if  by 
sucb  date  EPA  does  not  issue  eitber 

(A)  A  proposed  approval,  under 
section  110(k)  of  tbe  Clean  Air  Act,  of 
a  State  implementation  plan  revision 
submitted  by  such  State  to  comply  with 
tbe  requirements  of  section 
110(a)(2)(D)(i)(I)  of  tbe  Gean  Air  Act;  or 

(B)  A  final  Federal  implementation 
plan  meeting  sucb  requirements  for 
sucb  State. 

(ii)  As  of  May  1,  2000,  if  by  November 
30.  1999,  EPA  takes  the  action  described 
in  paragraph  (j)(l)(i]  of  this  sectioh  for 
sucb  State,  but,  by  May  1,  2000,  EPA 
does  not  approve  or  promulgate 
implementation  plan  provisions 
meeting  such  requirements  for  such 
State. 

(2)  Tbe  making  of  any  sucb  finding  as 
to  any  sucb  major  source  or  group  of 
stationary  sources  shall  be  considered  to 
be  tbe  making  of  a  finding  under 
subsection  (b)  of  section  126  of  tbe 
Clean  Air  Act  as  to  sucb  major  source 
or  group  of  stationary  sources.  Each 
aspect  of  a  petition  as  to  which  the 
Administrator  has  made  an  affirmative 


technical  determination  (as  described  in 
paragraphs  (b)  through  (i)  of  this 
section)  shall  be  deemed  denied  as  of 
May  1,  2000,  if  a  section  126(b)  finding 
has  not  been  deemed  to  have  been  made 
by  that  date.  Notwithstanding  any  other 
provision  of  this  paragraph  or  section, 
after  such  a  finding  has  been  deemed  to 
be  made  imder  this  paragraph  as  to  a 
particular  major  source  or  group  of 
stationary  sources  in  a  particular  State, 
such  finding  will  be  deemed  to  be 
withdrawn,  and  the  corresponding  part 
of  tbe  relevant  petition(s)  denied,  if  the 
Administrator  issues  a  final  action 
putting  in  place  implementation  plan 
provisions  that  comply  with  the 
requirements  of  section  110(a)(2)(O)(i)(I) 
of  tbe  Clean  Air  Act  for  such  State. 

(3)  For  each  new  or  existing  major 
source  or  group  of  stationary  sources  for 
which  the  Administrator  has  made  a 
negative  technical  determination  in  any 
of  paragraphs  (b)  through  (i)  of  this 
section  as  to  impacts  on  a  particular 
petitioning  State  with  respect  to  a 
particular  NAAQS  for  ozone,  the 
Administrator  hereby  denies  the 


petition  of  sucb  petitioning  State  and 
determines  that  sucb  new  or  existing 
major  source  or  group  of  stationary 
sources  does  not  emit  or  would  not  emit 
in  violation  of  tbe  prohibition  in  Clean 
Air  Act  section  110(a)(2)(D)(i)(I)  with 
respect  to  impacts  on  nonattainment  or 
maintenance  of  sucb  standard  in  sucb 
petitioning  State. 

(k)  Tbe  provisions  of  part  97  of  this 
chapter  apply  to  tbe  owner  or  operator 
of  any  new  or  existing  major  source,  or 
other  source  within  any  group  of 
stationary  soiuces,  as  to  whidi  tbe 
Administrator  makes  a  finding  under 
section  126(b)  of  tbe  Clean  Air  Act 
pursuant  to  tbe  provisions  of  paragraph 
(j)  of  this  section. 

3.  Appendix  F  is  added  to  part  52  to 
read  as  follows: 

Appendix  F  to  This  Part— Clean  Air  Act 
Section  126  Petitions  From  Eight 
Northeastern  States:  Named  Source 
Categoriea  and  Geographic  Coverage 

Tbe  table  and  figures  in  this  appendix 
are  cross-referenced  in  §  52.34. 


Table  F-i.— Named  Source  Categories  in  Section  126  Petitions 


Petitioning  State 


Connecticut 


Massachusetts  .. 
New  Hampshire 


New  York 


Pennsylvania 


Rhode  Island 
Vermont 


aauNQoooc 


Named  source  categories 


Fossil  fuel-fired  tMilers  or  ottwr  indirect  heat  excttangers  witti  a  maximum  gross  heat  ir^xjt 
rate  of  250  mmBtu/hr  or  greater  and  electric  utility  generating  facilities  with  a  rated  output  of 
15  MW  or  greater. 

Electric  utilities  and  steanv-generating  units  with  a  heat  input  capacity  of  250  mmBtu/hr  or 
greater. 

Electricity  generating  plants. 

Fossil  fuet-fired  indirect  heat  exchange  comtxjstion  units  and  fossil  fuel-fired  electric  generat- 
ing facilities  which  emit  ten  tons  of  NOx  or  more  per  day. 

Fossil  fuel-fired  boilers  or  indirect  heat  exchangers  with  a  maximum  heat  irput  rate  of  250 
mmBtu/tir  or  greater  and  electric  utility  generating  facilities  with  a  rated  output  of  15  MW  or 
greater. 

Fossil  fuel-fired  indirect  heat  exctiange  oomtxjstion  units  with  a  maximum  rated  heat  input  ca- 
pacity of  250  mmBtu/hr  or  greater,  and  fossil  fuel-fired  electric  generating  facilities  rated  at 
15  MW  or  greater. 

Electricity  generating  plants. 

Fossil  fuel-rired  electric  utility  generating  facilities  with  a  maxintum  gross  heat  input  rate  of  250 
mmBtu/hr  or  greater  and  potentially  ottier  unidentified  major  sources. 


Figure  F- 1 .      Location  of  Ozone  Transport  Assessment  Group  (OTAG) 
Subregions 


Figure  F-2.      Areas  covered  by  the  Section  1 26  petition  from  Connecticut 
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Figure  F-3.      Areas  covered  by  the  Section  1 26  petition  from  Maine 


Figure  F-4.       Areas  covered  by  the  Section  1 26  petition  from  Massachusetts 
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Figure  F-5.      Areas  covered  by  the  Section  126  petition  from 
New  Hampshire 
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Figure  F-6.      Areas  covered  by  the  Section  1 26  petition  from  New  York 
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Figure  F-7.      Areas  covered  by  the  Section  126  petition  from  Pennsylvania 


Figure  F-9.      Areas  covered  by  the  Section  1 26  petition  from  VenncMit 


Figure  F-8.      Areas  covered  by  the  Section  1 26  petition  from  Rhode  Island 


MLUNOOOOe 

PART  97— FEDERAL  NOx  BUDGET 
TRADINQ  PROGRAM 

4.  Fart  97  is  added  to  read  as  follows: 
Subpart  A    radral  NOx  BudgM  Trading 


97.1  Purpose. 

97.2  Definitions. 

97.3  Measurement*.  abtMevUtions.  and 
acronyms. 

97.4  Applicability. 

97.5  Retired  tmit  exemption. 

97.6  Standard  requirements. 

97.7  Cmnputationoftime. 

Subpart  B— NOx  AuttMTtaad  Account 
RapraaMitaHva  for  NOx  BudgM  Souroea 

97.10  Authorization  and  responsibilities  of 
the  NOx  authorized  account 
representative. 

97.11  Alternate  NOx  authorized  account 
representative. 

97.12  rtmnging  the  NOx  authorized 
account  representative,  and  the  alternate 
NOx  authwized  account  representative; 
changes  in  the  owners  and  operat(X«. 

97.13  Account  certificate  of  representaticn. 

97.14  Obiectirais  concerning  the  NOx 
authorized  account  represenUtive. 

Subpart  C-Parmits 

97.20  General  NOx  budget  trading  program 
pennit  requirements. 

97.21  NOx  Budget  permit  applications. 

97.22  Information  requirements  for  NOx 
Budget  pennit  applications. 

97.23  NOx  Budget  permit  contents. 

97.24  Effective  date  of  initial  NOx  Budget 
permit 

97.25  NOx  Budget  permit  revisions. 


97.30  Cmnpliance  certification  report. 

97.31  Administrator's  action  on  oompUaBce 
certifications. 

Subpart  E— NOx  Aloaianca  AHocaMons 

97.40  Trading  prugiam  budget 

97.41  Timing  requirements  for  NOx 
allowance  allocations. 

97.42  NOx  allowance  allocaticms. 

Subpart  F— NOx  AHowanoe  Tracking 
Syalsni 

97.50  NOx  Allowance  Tracking  System 
accounts. 

97.51  Establishment  of  accounts. 

97.52  NOx  Allowance  Tracking  System 
responsilalities  of  NOx  authorized 
account  representative. 

97.53  Recordation  of  NOx  allowance 
allocations. 

97.54  Compliance. 

97.55  BanUng. 
97.58    Account  error. 

97.57    Closing  of  general  accounts. 

Subpart  Q— NOx  ANovianc*  Transfara 

97.60  Submission  of  NOx  allowance 
transfers. 

97.61  EPA  recordation. 

97.62  Notification. 

Subpart  II    MonWorlng  and  Raporting 

97.70  General  requirements. 

97.71  Initial  certification  and  recertification 
procedures. 

97.72  Out  of  control  periods. 

97.73  Notifications. 

97.74  Recordkeeping  and  reporting. 

97.75  Petitions. 

97.76  Additional  requiremento  to  provide 
heat  data  imput 


Untt 

97.80  Applicability. 

97.81  General. 

97.82  Applyii^  for  NOx  authorized  account 
representative. 

97.83  Applying  for  NOx  Budget  opt-in 
permit. 

97.84  Opt-in  process. 

97.85  NOx  Budget  opt-in  permit  contents. 

97.86  Withdrawal  from  NOx  Budget 
Trading  Program. 

97.87  Change  in  regulatory  status. 

97.88  NOx  allowance  allocaticms  to  opt-in 
units.  _ 

Appendix  A  to  Part  97— NOx  Allowance 

Allocation  Tables  for  Affected  Sources 

Under  Section  126  of  the  Act 
Appendix  B  to  Part  97— NOx  Allowance 

Allocation  Tables  for  Affected  Sources 

Under  Section  110  of  the  Act  in  Georgia. 

South  Carolina,  and  Wisconsin 
Appendix  C  to  Part  97— State-By-State 

Maximum  Summer  NOx  Emission  Levels 

and  Alfocation  Aggregates 
ilalfceiMj  42  U.S.C  7401.  7403.  7410.  and 
7601. 


NOxBudgM 
Tradbig  Program  Qanaral  ProvWom 


197.1 

This  part  establishes  general 
provisions  and  the  applicability, 
pomitting,  allowance,  excess  emissions, 
monitoring,  and  opt-in  provisions  for 
the  federal  NOx  Budget  Trading 
Program,  imder  section  110(c)  or  section 
126  of  the  Act,  as  a  means  of  mitigating 
the  intCTState  transport  of  ozone  and 
nitrogen  oxides,  an  ozone  precuisor. 
The  owner  or  operatcu'  of  a  unit,  or  any 
other  person,  shall  comply  with 
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requirements  of  this  part  as  a  matter  of 
federal  law  only  if  such  compliance  is 
required  by  §  52.34  or  §  52.35  of  this 
chapter. 

f»7.2    DeflnNlons. 

The  terms  used  in  this  part  shall  have 
the  meanings  set  forth  in  this  section  as 
follows: 

Account  certificate  of  representation 
means  the  completed  and  .signed 
submission  required  by  subpart  B  of  this 
part  for  certifying  the  designation  of  a 
NOx  authorized  account  representative 
for  a  NOx  Budget  source  or  a  group  of 
identified  NOx  Budget  sources  who  is 
authorized  to  represent  the  owners  and 
operators  of  such  source  or  sources  and 
of  the  NOx  Budget  units  at  such  source 
or  sources  with  regard  to  matters  under 
the  NOx  Budget  Trading  Program. 

Account  number  means  the 
identification  number  given  by  the 
Administrator  to  each  NOx  Allowance 
Tracking  System  account. 

Acid  Rain  emissions  limitation 
means,  as  defined  in  §  72.2  of  this 
chapter,  a  limitation  on  emissions  of 
sulhir  dioxide  or  nitrogen  oxides  under 
the  Acid  Rain  Program  under  title  IV  of 
the  Clean  Air  Act. 

Administrator  means  the 
Administrator  of  the  United  States 
Environmental  Protection  Agency  or  the 
Administrator's  duly  authorized 
representative. 

Allocate  or  allocation  means  the 
determination  by  the  permitting 
authority  or  the  Administrator  of  the 
number  of  NOx  allowances  to  be 
initially  credited  to  a  NOx  Budget  unit 
or  an  allocation  set-aside. 

Automated  data  acquisition  and 
handling  system  or  DAHS  means  that 
component  of  the  CEMS,  or  other 
emissions  monitoring  system  approved 
for  use  under  subpart  H  of  this  part, 
designed  to  interpret  and  convert 
individual  output  signals  from  pollutant 
concentration  monitors,  flow  monitors, 
diluent  gas  monitors,  and  other 
component  parts  of  the  monitoring 
system  to  produce  a  continuous  record 
of  the  measured  parameters  in  the 
measurement  units  required  by  subpart 
H  of  this  part. 

Boiler  means  an  enclosed  fossil  or 
other  fuel-fired  combustion  device  used 
to  produce  heat  and  to  transfer  heat  to 
recirculating  water,  steam,  or  other 
medium. 

Qean  Air  Act  means  the  Clean  Air 
Act.  42  U.S.C.  7401.  et  seq..  as  amended 
by  Pub.  L.  No.  101-549  (November  15, 
1990). 

Combined  cycle  system  means  a 
system  comprised  of  one  or  more 
combustion  turbines,  heat  recovery 
steam  generators,  and  steam  turbines 


configured  to  improve  overall  efficiency 
of  electricity  generation  or  steam 
production. 

Combustion  turbine  means  an 
enclosed  fossil  or  other  fuel-fired  device 
that  is  comprised  of  a  compressor,  a 
combustor.  and  a  turbine,  and  in  which 
the  flue  gas  resulting  fit)m  the 
combustion  of  fuel  in  the  combustor 
passes  through  the  turbine,  rotating  the 
turbine. 

Commence  commercial  operation 
means,  with  regard  to  a  unit  that  serves 
a  generator,  to  have  begun  to  produce 
steam,  gas,  or  other  heated  medium 
used  to  generate  electricity  for  sale  or 
use.  including  test  generation.  Except  as 
provided  in  §  97.5.  for  a  unit  that  is  a 
NOx  Budget  unit  under  §  97.4  on  the 
date  the  unit  commences  conunercial 
operation,  such  date  shall  remain  the 
unit's  date  of  commencement  of 
commercial  operation  even  if  the  unit  is 
subsequently  modified/reconstructed, 
or  repowered.  Except  as  provided  in 
§  97.5  or  subpart  I  of  this  part,  for  a  unit 
that  is  not  a  NOx  Budget  unit  under 
§  97.4  on  the  date  the  unit  commences 
commercial  operation,  the  date  the  unit 
becomes  a  NC5x  Budget  unit  under 
§  97.4  shall  be  the  imit's  date  of 
commencement  of  commercial 
operation. 

Commence  operation  means  to  have 
begim  any  mechanical,  chemical,  or 
electronic  process,  including,  with 
regard  to  a  unit,  start-up  of  a  unit's 
combustion  chamber.  Except  as 
provided  in  §  97.5,  for  a  unit  that  is  a 
NOx  Budget  unit  under  §  97.4  on  the 
date  of  commencement  of  operation, 
such  date  shall  remain  the  unit's  date  of 
commencement  of  operation  even  if  the 
unit  is  subsequently  modified, 
reconstructed,  or  repowered.  Except  as 
provided  in  §  97.5  or  subpart  I  of  this 
part,  for  a  unit  that  is  not  a  NOx  Budget 
unit  under  §  97.4  on  the  date  of 
commencement  of  operation,  the  date 
the  unit  becomes  a  NOx  Budget  unit 
under  §  97.4  shall  be  the  unit's  date  of 
commencement  of  operation. 

Common  stack  means  a  single  flue 
through  which  emissions  itova  two  or 
more  units  are  exhausted. 

Compliance  certification  means  a 
submission  to  the  permitting  authority 
or  the  Administrator,  as  appropriate, 
that  is  required  under  subpart  D  of  this 
part  to  report  a  NOx  Budget  source's  or 
a  NOx  Budget  unit's  compliance  or 
noncompliance  with  this  part  and  that 
is  signed  by  the  NOx  authorized  account 
representative  in  accordance  with 
subpart  B  of  this  part. 

Compliance  account  means  a  NOx 
Allowance  Tracking  System  account, 
established  by  the  Administrator  for  a 
NOx  Budget  unit  under  subpart  F  of  this 


part,  in  which  the  NOx  allowance 
allocations  for  the  unit  are  initially 
recorded  and  in  which  are  held  NOx 
allowances  available  for  use  by  the  unit 
for  a  control  period  for  the  purpose  of 
meeting  the  unit's  NOx  Budget 
emissions  limitation. 

Continuous  emission  monitoring 
system  or  CEMS  means  the  equipment 
required  under  subpart  H  of  this  part  to 
sample,  analyze,  measure,  and  provide, 
by  readings  taken  at  least  once  every  15 
minutes  of  the  measured  parameters,  a 
permanent  record  of  nitrogen  oxides 
emissions,  expressed  in  tons  per  hour 
for  nitrogen  oxides.  The  foUoMong 
systems  are  component  parts  included, 
consistent  with  part  75  of  this  chapter, 
in  a  continuous  emission  monitoring 
system: 

(1)  Flow  monitor; 

(2)  Nitrogen  oxides  pollutant 
concentration  monitors; 

(3)  Diluent  gas  monitor  (oxygen  or 
carbon  dioxide)  when  such  monitoring 
is  required  by  subpart  H  of  this  part; 

(4)  A  continuous  moisture  monitor 
when  such  monitoring  is  required  by 
subpart  H  of  this  part;  and 

(5)  An  automated  data  acquisition  and 
handling  system. 

Control  period  means  the  period 
beginning  May  1  of  a  year  and  ending 
on  September  30  of  the  same  year, 
inclusive. 

Emissions  means  air  i>ollutants 
exhausted  from  a  luiit  or  source  into  the 
atmosphere,  as  measured,  recorded,  and 
reported  to  the  Administrator  by  the 
NOx  authorized  account  representative 
and  as  determined  by  the  Administrator 
in  accordance  with  subpart  H  of  this 
part. 

Energy  Information  Administration 
means  the  Energy  Information 
Administration  of  the  United  States 
Department  of  Energy. 

Excess  emissions  means  any  tonnage 
of  nitrogen  oxides  emitted  by  a  NOx 
Budget  unit  during  a  control  period  that 
exceeds  the  NOx  Budget  emissions 
limitation  for  the  imit. 

Fossil  fuel  means  natural  gas, 
petroleum,  coal,  or  any  form  of  solid, 
liquid,  or  gaseous  fuel  derived  from 
such  material. 

Fossil  fuel-fired  means,  with  regard  to 
a  unit: 

(l)The  combustion  of  fossil  fuel,  alone 
or  in  combination  with  any  other  fuel, 
where  fossil  fuel  actually  combusted 
comprises  more  than  SO  percent  of  the 
annual  heat  input  on  a  Btu  basis  during 
any  year  starting  in  1995  or,  if  a  unit 
had  no  heat  input  starting  in  1995, 
during  the  last  year  of  operation  of  the 
unit  prior  to  1995;  or 

(2)The  combustion  of  fossil  fuel,  alone 
or  in  combination  with  any  other  fuel. 


Federal  Register /Vol.  63.  No.  203 /Wednesday,  October  21.  199e/Propo«ed  Rules  5633t 


where  fossil  fuel  is  projected  to 
comprise  more  than  50  percent  of  the 
annual  heat  input  on  a  Btu  basis  diuing 
any  year;  provided  that  the  unit  shall  be 
"fossil  fuel-fired"  as  of  the  date,  during 
such  year,  on  which  the  imit  begins 
combusting  fossil  fiiel. 

General  account  means  a  NOx 
Allowance  Tracking  System  account, 
established  under  subpart  F  of  this  part, 
that  is  not  a  compliance  account  or  an 
overdraft  account. 

Generator  means  a  device  that 
produces  electricity. 

Heat  input  means  the  product  (in 
nunBtu/time)  of  the  gross  calorific  value 
of  the  fuel  (in  Btu/lb)  and  the  fuel  feed 
rate  into  a  combustion  device  (in  mass 
of  fuel/time),  as  measured,  recorded, 
and  reported  to  the  Administrator  by  the 
NOx  authorized  account  representative 
and  as  determined  by  the  Administrator 
in  accordance  with  subpart  H  of  this 
part,  and  does  not  include  the  heat 
derived  from  preheated  combustion  air. 
recirculated  Due  gases,  or  exhaust  from 

other  sources. 

Ufe-of-the-unit,  firm  power 
contractual  arrangement  means  a  unit 
participation  power  sales  agreement 
under  which  a  utility  or  industrial 
customer  reserves,  or  is  entitled  to 
receive,  a  specified  amoimt  or 
percentage  of  nameplate  capacity  and 
associated  energy  from  any  specified 
unit  and  pays  its  proportional  amount  of 
such  unit's  total  costs,  pursuant  to  a 
contract: 

(1)  For  the  life  of  the  unit: 

(2)  For  a  cumulative  term  of  no  less 
than  30  years,  including  contracts  that 
permit  an  election  for  early  termination; 

or 

(3)  For  a  period  equal  to  or  greater 
than  25  years  or  70  percent  of  the 
economic  useful  Ufe  of  the  unit 
determined  as  of  the  time  the  unit  is 
built,  with  option  rights  to  purchase  or 
release  some  portion  of  the  nameplate 
capacity  and  associated  energy 
generated  by  the  unit  at  the  end  of  the 
period. 

Maximum  design  heat  input  means 
the  ability  of  a  unit  to  combust  a  stated 
maximum  amount  of  fuel  per  hour  on  a 
steady  state  basis,  as  determined  by  the 
physical  design  and  physical 
characteristics  of  the  unit. 

Maximum  potential  hourly  heat  input 
means  an  hourly  heat  input  used  for 
reporting  purposes  when  a  unit  lacks 
certified  monitors  to  report  heat  input. 
If  the  unit  intends  to  use  appendix  D  of 
part  75  of  this  chapter  to  report  heat 
input,  this  value  should  be  calculated, 
in  accordance  with  part  75  of  this 
chapter,  using  the  maximum  fuel  flow 
rate  and  the  maximum  gross  calorific 
value.  If  the  imit  intends  to  use  a  flow 


monitor  and  a  diluent  gas  monitor,  this 
value  should  be  reported,  in  accordance 
with  part  75  of  this  chapter,  using  the 
maximtun  potential  flowrate  and  either    « 
the  maximum  carbon  dioxide 
concentration  (in  percent  OO2)  or  the 
minimiiin  oxygen  concentration  (in 
percent  O2). 

Maximum  potential  NOx  emission 
rate  means  the  emission  rate  of  nitrogen 
oxides  (in  Ib/mmBtu)  calculated  in 
accordance  with  section  3  of  appendix 
F  of  part  75  of  this  chapter,  using  the 
maxtniiiin  potential  nitrogen  oxides 
concentration  as  defined  in  section  2  of 
appendix  A  of  part  75  of  this  chapter, 
and  either  the  maximum  oxygen 
concentration  (in  percent  O2)  or  the 
miniTn'""  carbon  dioxide  concentration 
(in  percent  CO2),  under  all  operating 
conditions  of  the  unit  except  for  unit 
start  up,  shutdown,  and  upsets. 

Maximum  rated  hourly  neat  input 
means  a  imit  specific  maximum  hourly 
heat  input  (minBtu)  which  is  the  higher 
of  the  manufacturers  maximimi  rated 
hourly  heat  input  or  the  highest 
observed  hourly  heat  input. 

Monitoring  system  means  any 
monitoring  system  that  meets  the 
requirements  of  subpart  H  of  this  part, 
including  a  continuous  emissions 
monitoring  system,  an  excepted 
monitoring  system,  or  an  alternative 
monitoring  system. 

Most  stringent  State  or  Federal  NOx 
emissions  limitation  means,  with  regard 
to  a  NOx  Budget  opt-in  source,  the 
lowest  NOx  emissions  limitation  (in 
terms  of  Ib/mmBtu)  that  is  applicable  to 
the  unit  under  State  or  Federal  law, 
regardless  of  the  averaging  period  to 
which  the  emissions  limitation  applies. 

Nameplate  capacity  means  the 
maximum  electrical  generating  output 
(in  MWe)  that  a  generator  can  sustain 
over  a  specified  period  of  time  when  not 
restricted  by  seasonal  or  other  deratings 
as  measured  in  accordance  with  the 
United  States  Department  of  Energy 
standards. 

Non-title  V  permit  means  a  federally 
enforceable  permit  administered  by  the 
permitting  authority  pursuant  to  the 
Clean  Air  Act  and  regulatory  authority 
under  the  Clean  Air  Act,  other  than  title 
V  of  the  Clean  Air  Act  and  part  70  or 
71  of  this  chapter. 

NOx  allowance  means  an 
authorization  by  the  permitting 
authority  or  the  Administrator  under  the 
NOx  Budget  Trading  Program  to  emit  up 
to  one  ton  of  nitrogen  oxides  during  the 
control  period  of  the  specified  year  or  of 
any  year  thneafler. 

NOx  allowance  deduction  or  deduct 
NOx  allowances  means  the  permanent 
withdrawal  of  NOr  allowances  by  the 
Administrator  from  a  NOx  Allowance 


Tracking  System  compliance  account  or 
overdraft  account  to  account  for  the 
number  of  tons  of  NOx  emissions  from 
a  NOx  Budget  unit  fen-  a  control  period, 
determined  in  accordance  with  subparts 
H  and  F  of  this  part,  ot  for  any  other 
allowance  surrender  obligation  under 
this  part. 

NOx  allowaiuxs  held  or  hold  NOx 
allowances  means  the  NOx  allowances 
recorded  by  the  Administrator,  or 
suboutted  to  the  Administrator  for 
recordation,  in  accordance  with 
subparts  F  and  G  of  this  part,  in  a  NOx 
Allowance  Traddi^  System  account. 

NOx  AJIowance  fnuddng  System 
means  the  system  by  which  the 
Administrator  records  allocations, 
deductions,  and  transfers  of  NOx 
allowances  under  the  NOx  Budget 
Ttading  Program. 

NOx  Allowance  Tracking  System 
account  means  an  account  in  the  NOx 
Allowance  Tracking  System  estabUshed 
by  the  Administrator  for  purposes  of 
recording  the  allocation,  holding, 
transfening,  or  deducting  of  NOx 
allowances. 

NOx  allowance  transfer  deadline 
means  midnight  of  November  30  or,  if 
November  30  is  not  a  business  day, 
midnight  of  the  first  business  day 
thereafter  and  is  the  deadline  by  which 
NOx  allowances  may  be  submitted  for 
recordation  in  a  NOx  Budget  unit's 
compliance  account,  or  the  overdraft 
account  of  the  source  where  the  unit  is 
located,  in  (uder  to  meet-the  unit's  NOx 
Budget  emissions  limitation  for  the 
control  period  immediately  preceding 
such  deadline. 

NOx  authorized  account 
representative  means,  for  a  NOx  Budget 
source  or  NOx  Budget  unit  at  the  source, 
the  natiual  person  who  is  authorized  by 
the  owmers  and  operators  of  the  source 
and  all  NOx  Budget  units  at  the  source, 
in  accordance  with  subpart  B  of  this 
part,  to  represent  and  legally  bind  each 
owner  and  operator  in  matters 
pertaining  to  the  NOx  Budget  Trading 
Program  or.  for  a  general  account,  the 
natural  person  who  is  authorized,  in 
accordance  with  subpart  F  of  this  part, 
to  transfer  or  otherwise  dispose  of  NOx 
allowances  held  in  the  general  account. 

NOx  Budget  emissions  limitation 
means,  for  a  NOx  budget  unit,  the 
tonnage  equivalent  of  the  NOx 
allowances  available  fat  compUance 
deduction  for  the  unit  under  §  97.54  (a) 
and  (b)  in  a  control  period  adjusted  by 
deductions  of  such  NOx  allowances  to 
account  for  actual  utilization  under 
§  97.42(e)  for  the  control  period,  or  to 
account  for  excess  emissions  for  a  prior 
control  period  under  §  97.54(d)  or  to 
account  for  withdrawal  from  the  NOx 
budget  trading  program  or  for  a  change 
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in  regulatory  states,  of  a  NOx  budget 
opt-in  source  under  §  97.86  or  §  97.88. 

NOx  Budget  opt-in  permit  means  a 
NOx  Budget  permit  covering  a  NOx 
Budflst  opt-in  source. 

NOx  Budget  opt-in  source  means  a 
unit  that  has  been  elected  to  become  a 
NOx  Budget  unit  under  the  NOx  Budget 
Trading  Program  and  whose  NOx 
budget  opt-in  permit  has  been  issued 
and  is  in  effect  under  subpart  I  of  this 
part. 

NOx  Budget  permit  means  the  legally 
binding  and  federally  enforceable 
written  document,  or  portion  of  such 
document,  issued  by  the  permitting 
authority  under  this  part,  including  any 
{>ermit  revisions,  specifying  the  NOx 
Budget  Trading  Program  requirements 
applicable  to  a  NOx  Budget  source,  to 
each  NOx  Budget  unit  at  the  NOx 
Budget  source,  and  to  the  owners  and 
operators  and  the  NOx  authorized 
account  representative  of  the  NOx 
Budget  source  and  each  NOx  Budget 
unit. 

NOx  Budget  source  means  a  source 
that  includes  one  or  more  NOx  Budget 
units. 

NOx  Budget  Trading  Program  means 
a  multi-state  nitrogen  oxides  air 
pollution  control  and  emission 
reduction  program  established  in 
accordance  with  this  part  and  pursuant 
to  §  52.34  or  §  52.35  of  this  chapter,  as 
a  means  of  mitigating  the  interstate 
transport  of  ozone  and  nitrogen  oxides, 
an  ozone  precursor. 

NOx  Budget  unit  means  a  unit  that  is 
subject  to  the  NOx  Budget  Trading 
Program  emissions  limitation  under 
§97.4  or  §97.80. 

Operating  means,  with  regard  to  a 
unit  under  §§  97.22(d)(2)  and  97.80. 
having  documented  beat  input  for  more 
than  876  hours  in  the  6  months 
immediately  preceding  the  submission 
of  an  application  for  an  initial  NOx 
Budget  permit  under  §  97.83(a). 

Operator  means  any  person  who 
operates,  controls,  or  supervises  a  NOx 
Budget  unit,  a  NOx  Budget  source,  or 
unit  for  which  an  application  for  a  NOx 
Budget  opt-in  permit  under  §  97.83  is 
submitted  and  not  denied  or  withdrawn 
and  shall  include,  but  not  be  limited  to, 
any  holding  company,  utility  system,  or 
plant  manager  of  such  a  unit  or  source. 

Opt-in  means  to  be  elected  to  become 
a  NOx  Budget  unit  under  the  NOx 
Budget  Trading  Program  through  a  final, 
effective  NQ)(  Budget  opt-in  permit 
under  subpart  1  of  this  part. 

Overdraft  account  means  the  NOx 
Allowance  Tracking  System  account, 
established  by  the  Administrator  luder 
subpart  F  of  this  part,  for  each  NOx 
Budget  source  where  there  are  two  or 
more  NOx  Budget  units. 


Owner  means  any  of  the  following 
persons: 

(1)  Any  holder  of  any  portion  of  the 
legal  or  equitable  title  in  a  NOx  Budget 
unit  or  in  a  unit  for  which  an 
application  for  a  NOx  Budget  npt-in 
permit  under  §  97.83  submitted  and  not 
denied  or  withdrawn;  or 

(2)  Any  holder  of  a  leasehold  interest 
in  a  NOx  Budget  unit  or  in  a  unit  for 
which  an  application  for  a  NOx  Budget 
opt-in  permit  under  §97.83  is  submitted 
and  not  denied  or  withdrawn;  or 

(3)  Any  purchaser  of  power  from  a 
NOx  Budget  unit  or  bom  a  unit  for 
which  an  application  for  a  NOx  Budget 
opt-in  permit  under  §  97.83  is  submitted 
and  not  denied  or  withdrawn  under  a 
Ufe-of-the-unit,  firm  power  contractual 
arrangement.  However,  unless  expressly 
provided  for  in  a  leasehold  agreement, 
owner  shall  not  include  a  passive  lessor, 
or  a  person  who  has  an  equitable 
interest  through  such  lessor,  whose 
rental  payments  are  not  based,  either 
directly  or  indirectly,  upon  the  revenues 
or  income  from  the  NOx  Budget  unit  or 
the  unit  for  which  an  application  for  a 
NOx  Budget  opt-in  permit  under  §97.83 
is  submitted  and  not  denied  or 
withdrawn;  or 

(4)  With  respect  to  any  general 
account,  any  person  who  has  an 
ownership  interest  with  respect  to  the 
NOx  allowances  held  in  the  general 
account  and  who  is  subject  to  the 
binding  agreement  for  the  NOx 
authorized  account  representative  to 
represent  that  person's  ownership 
interest  with  respect  to  NOx  allowances. 

Permitting  authority  means  the  State 
air  pollution  control  agency,  local 
agency,  other  State  agency,  or  other 
agency  authorized  by  the  Administrator 
to  issue  or  revise  permits  to  meet  the 
requirements  of  the  NOx  Budget 
Trading  Program  in  accordance  with 
subpart  C  of  this  part. 

Receive  or  receipt  of  means,  when 
referring  to  the  permitting  authority  or 
the  Administrator,  to  come  into 
possession  of  a  document,  information, 
or  correspondence  (whether  sent  in 
writing  or  by  authorized  electronic 
transmission),  as  indicated  in  an  official 
correspondence  log,  or  by  a  notation 
made  on  the  document,  information,  or 
correspondence,  by  the  permitting 
authority  or  the  Administrator  in  the 
regular  course  of  business. 

Recordation,  record,  or  recorded 
means,  with  regard  to  NOx  allowances, 
the  movement  of  NOx  allowances  by  the 
Administrator  from  one  NOx  Allowance 
Tracking  System  account  to  another,  for 
purposes  of  allocation,  transfer,  or 
deduction. 

Reference  method  means  any  direct 
test  method  of  sampling  and  analyzing 


for  an  air  pollutant  as  specified  in 
appendix  A  of  part  60  of  this  chapter. 

Senoy  number  means,  when  rererring 
to  NOx  allowances,  the  unique 
identification  number  assigned  to  each 
NOx  allowance  by  the  Administrator, 
under  §  97.53(c). 

Source  means  any  governmental, 
institutional,  commercial,  or  industrial 
structiu«,  installation,  plant,  building, 
or  facility  that  emits  or  has  the  potential 
to  emit  any  regulated  air  pollutant 
under  the  Clean  Air  Act.  For  purposes 
of  section  502(c)  of  the  Clean  Air  Act, 
a  "source,"  including  a  "source"  with 
multiple  units,  shall  be  considered  a 
single  "facility." 

State  means  one  of  the  48  contiguous 
States  and  the  District  of  Columbia 
specified  in  §  52.34  or  §  52.35  of  this 
chapter,  or  any  non-federal  authority  in 
or  including  such  States  or  the  District 
of  Columbia  (including  local  agencies, 
and  Statewnde  agencies)  or  any  eligible 
Indian  tribe  in  an  area  of  such  State  or 
the  District  of  Columbia,  for  which  the 
NOx  Budget  Trading  Program  is 
promulgated  pursuant  to  §  52.34  or 
§  52.35  of  this  chapter. 

Submit  or  serve  means  to  send  or 
transmit  a  document,  information,  or 
correspondence  to  the  person  specified 
in  accordance  with  the  applicable 
regulation: 

(1)  In  person: 

(2)  By  United  States  Postal  Service;  or 

(3)  By  other  means  of  dispatch  or 
transmission  and  deUvery.  Compliance 
with  any  "submission,"  "service,"  or 
"mailing"  deadline  shall  be  determined 
by  the  date  of  dispatch,  transmission,  or 
mailing  and  not  the  date  of  receipt. 

Title  V  operating  permit  means  a 
permit  issued  under  title  V  of  the  Clean 
Air  Act  and  part  70  or  part  71  of  this 
chapter. 

Title  V  operating  permit  regulations 
means  the  regulations  that  the 
Administrator  has  approved  or  issued  as 
meeting  the  requirements  of  title  V  of 
the  Clean  Air  Act  and  part  70  or  71  of 
this  chapter. 

Ton  or  tonnage  means  any  "short  ton" 
(i.e.,  2,000  pounds).  For  the  purpose  of 
determining  compUance  with  the  NOx 
Budget  emissions  limitation,  total  tons 
for  a  control  period  shall  be  calculated 
as  the  sum  of  all  recorded  hourly 
emissions  (or  the  tonnage  equivalent  of 
the  recorded  hourly  emissions  rates)  in 
accordance  with  subpart  H  of  this  part, 
with  any  remaining  fraction  of  a  ton 
equal  to  or  greater  than  0.50  ton  deemed 
to  equal  one  ton  and  any  fraction  of  a 
ton  less  than  0.50  ton  deemed  to  equal 
zero  tons. 

Trading  program  budget  means  the 
total  numb«r  of  NOx  tons  apportioned 
to  all  NOx  Budget  units  in  a  State  in 
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accordance  with  the  NOx  Budget 
Trading  Program,  under  section  110(c) 
or  section  126  of  the  Act.  for  use  in  a 
given  control  period.  For  piuposes  of 
the  NOx  Budget  Trading  Propam  under 
section  110(c),  the  trading  program 
budget  is  the  siun  of  the  aggregate 
emission  levels  for  large  EGUs  and  large 
non-EGUs  in  a  State  set  forth  for  each 
State  in  appendix  C  of  this  part.  For 
purposes  of  the  NOx  Budget  Trading 
Program  under  section  126.  the  trading 
program  budget  is  the  "126  trading 
program  budget  for  the  State",  and  is 
determined  in  the  same  manner  and  is 
also  set  forth  in  appendix  C  of  this  part. 

Unit  means  a  fossil  fuel-fired 
stationary  boiler,  combustion  turbine,  or 
combined  cycle  system. 

Unit  load  means  the  total  (i.e.,  gross) 
output  of  a  unit  in  any  control  period 
(or  other  specified  time  period) 
produced  by  combusting  a  given  heat 
input  of  fuel,  expressed  in  terms  of: 

(1)  The  total  electrical  generation 
(MWe)  produced  by  the  unit,  including 
generation  for  use  within  the  plant;  or 

(2)  In  the  case  of  a  imit  that  uses  heat 
input  for  purposes  other  than  electrical 
generation,  the  total  steam  in  pounds  of 
steam  per  hour  produced  by  the  unit, 
including  steam  for  use  by  the  unit. 

Unit  operating  day  means  a  calendar 
day  in  which  a  unit  combusts  any  fuel. 

Unit  operating  hour  or  hour  of  unit 
operation  means  any  hour  (or  fraction  of 
an  hour)  during  which  a  unit  combusts 
any  fuel. 

Utilization  means  the  heat  input 
(expressed  in  mmBtu/time)  for  a  unit. 
The  unit's  total  heat  input  for  the 
control  period  in  each  year  will  be 
determined  in  accordance  with  part  75 
of  this  chapter  if  the  NOx  Budget  unit 
was  otherwise  subject  to  the 
requirements  of  ptul  75  of  this  chapter 
for  the  year,  or  will  be  based  on  the  best 
available  data  reported  to  the 
Administrator  for  the  unit  if  the  imit 
was  not  otherwise  subject  to  the 
requirements  of  part  75  of  this  chapter 
for  the  year. 

{97.3    Meesuremants.  ebbfewtoMons,  end 


Measurements,  abbreviations,  and 
acronyms  used  in  this  part  are  defined 
as  follows: 

Btii — British  theraial  unit 
hr — hour. 

Kwb— kilowatt  hour. 
\h — pounds. 
mmBtu — million  Btu. 
MWe— megawatt  electrical, 
ton — 2000  pounds 
CX>z— caibon  dioxide. 
NOx — nitrogen  oxides. 
O2— oxygBD. 


{97.4    AppNcebMty. 

(a)  The  following  units  in  a  State  shall 
be  NOx  Budget  units,  and  any  source 
that  includes  one  or  more  such  units 
shall  be  a  NOx  Budget  source,  subject  to 
the  requirements  of  this  part: 

(1)  Any  unit  that,  any  time  on  or  after 
January  1. 1995,  serves  a  generator  with 
a  nameplate  capacity  greater  than  25 
MWe  and  sells  any  amoiint  of 
electricity;  or 

(2)  Any  unit  that  is  not  a  unit  imder 
paragraph  (a)  of  this  section  and  that  has 
a  maximum  design  heat  input  greater 
than  250  mmBtu/hr. 

(b)  Notwithstanding  paragraph  (a)  of 
this  section,  a  imit  under  paragraph 
(a)(1)  or  (a)(2)  of  this  section  that  has  a 
federally  enforceable  permit  that 
includes  a  NOx  emission  limitation 
restricting  NOx  emissions  during  a 
control  period  to  25  tons  or  less  shall 
not  be  subject  to  the  requirements  of 
this  part  for  any  year  in  which  the 
control  period  is  covered  by  such 
emission  limitation  in  the  unit's 
federally  enforceable  permit.  However, 
if  such  emission  limitation  is  removed 
fitim  the  vmit's  federally  enforceable 
permit  or  otherwise  becomes  no  longer 
applicable  to  any  control  period  starting 
in  2003  or  if  the  unit  does  not  comply 
vtrith  such  emission  limitation  during 
any  control  period  starting  in  2003,  the 
imit  shall  be  subject  to  the  requirements 
of  this  part  and  shall  be  treated  as 
commencing  operation  and,  if  the  unit 
is  covered  by  paragraph  (a)(1)  of  this 
section,  commencing  commercial 
operation  on  September  30  of  the 
control  period  for  which  the  emission 
limitation  is  no  longer  applicable  or 
during  which  the  unit  does  not  comply 
with  the  emission  limitation.  The 
permitting  authority  that  issues  the 
federally  enforceable  permit  with  such 
emission  limitation  will  provide  the 
AdministratOT  written  notification  of 
each  unit  under  paragraph  (a)(1)  or 
(a)(2)  of  this  section  for  which  the 
permitting  authority  issued  such  a 
permit.  A  unit  subject  to  a  federally 
enforceable  permit  with  such  emission 
limitation  shall  be  subject  to  the 
following  requirements: 

(1)  The  unit  shall  keep  on  site  records 
demonstrating  that  conditions  of  the 
permit  were  met,  including  restrictions 
on  operating  time. 

(2  J  The  unit  shall  report  hours  of 
operation  during  the  control  period  to 
the  permitting  authority  by  November  1 
of  each  year  in  which  the  unit  is  subject 
to  a  federally  enforceable  permit  with 
such  emission  limitation. 

(3)  The  unit  shall  determine  the 
appropriate  restrictions  on  its  operating 
time  by  dividing  25  tons  by  the  unit's 
maximum  potential  hourly  NOx  mass 


emissions  where  the  unit's  maximum 
potential  hourly  NOx  mass  emissions 
would  be  determined  by  multiplying  the 
highest  default  emission  rates  otherwise 
applicable  under  §  75.19  of  this  chapter 
by  the  ma^rimiim  rated  hourly  heat 
input  of  the  unit. 

{97,5   ReMiwS  unit  exemption. 

(a)  This  section  applies  to  any  NOx 
Budget  unit,  other  than  a  NOx  Budget 
opt-in  source,  that  is  permanently 
retired. 

(b)(1)  Any  NOx  Budget  unit,  other 
than  8  NOx  Budget  opt-in  source,  that 
is  permanently  retired  shall  be  exempt 
from  the  NOx  Budget  Trading  Program, 
except  for  the  provisions  of  this  section. 
§§  97.2. 97.3. 97.4. 97.7  and  subparts  E. 
F,  and  G  of  this  part. 

(2)  The  exemption  under  paragraph 
(b)(1)  of  this  section  shall  become 
effective  the  day  on  which  the  unit  is 
permanently  retired.  Within  30  days  of 
permanent  retirement,  the  NOx 
authorized  account  representative 
(authorized  in  accordance  with  subpart 
B  of  this  part)  shall  submit  a  statement 
to  the  permitting  authority  otherwise 
responsible  lor  administering  any  NOx 
Budget  permit  for  the  unit.  A  copy  of 
the  statement  shall  be  submitted  to  the 
Administrator.  The  statement  shall  state 
(in  a  format  prescribed  by  the  permitting 
authority)  that  the  unit  is  permanently 
retired  and  will  comply  with  the 
requirements  of  paragraph  (c)  of  this 
section. 

(3)  After  receipt  of  the  notice  under 
paragraph  (b)(2)  of  this  section,  the 
permitting  authority  will  amend  any 
permit  covering  the  source  at  which  the 
unit  is  located  to  add  the  provisions  and 
requirements  of  the  exemption  under 
paragraphs  (b)(1)  and  (c)  of  this  section. 

(c)  Special  provisions. 

(1)  A  unit  exempt  under  this  section 
shall  not  emit  any  nitrogen  oxides, 
starting  on  the  date  that  the  exempticm 
takes  effect.  The  owners  and  oporators 
of  the  unit  will  be  allocated  allowances 
in  accordance  with  subpart  E  of  this 
part. 

(2)(i)  A  unit  exempt  under  this  section 
and  located  at  a  source  that  is  required, 
or  but  for  this  exemption  would  be 
required,  to  have  a  title  V  operating 
permit  shall  not  resume  operation 
unless  the  NOx  authorized  account 
representative  of  the  source  submits  a 
complete  NOx  Budget  permit 
application  under  §  97.22  for  the  unit 
not  less  than  18  months  (or  such  lesser 
time  provided  under  the  permitting 
authority  for  final  action  on  a  permit 
appUcation)  prior  to  the  later  of  May  1. 
2003  or  the  ^te  <m  which  the  unit  is  to 
first  resume  operation. 
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(ii)  A  unit  exempt  under  this  section 
and  located  at  a  source  that  is  required, 
or  but  for  this  exemption  would  be 
required,  to  have  a  non-title  V  permit 
shall  not  resume  operation  unless  the 
NOx  authorized  account  representative 
of  the  source  submits  a  complete  NOx 
Budget  permit  application  under  §  97.22 
for  the  unit  not  less  than  18  months  (or 
such  lesser  time  provided  under  the 
permitting  authority  for  final  action  on 
a  permit  application)  prior  to  the  later 
of  May  1.  2003  or  the  date  on  which  the 
unit  is  to  first  resiune  operation. 

(3)  The  owners  and  operators  and.  to 
the  extent  applicable,  the  NOx 
authorized  account  representative  of  a 
unit  exempt  under  this  section  shall 
comply  with  the  requirements  of  the 
NOx  Budget  Trading  Program 
concerning  all  periods  for  which  the 
exemption  is  not  in  effect,  even  if  such 
requirements  arise,  or  must  be  complied 
with,  after  the  exemption  takes  effiect. 

(4)  A  unit  that  is  exempt  under  this 
section  is  not  eligible  to  be  a  NOx 
Budget  opt-in  source  under  subpart  I  of 
this  part. 

(5)  For  a  period  of  5  years  firom  the 
date  the  records  are  created,  the  owners 
and  operators  of  a  unit  exempt  under 
this  section  shall  retain  at  the  source 
that  includes  the  unit,  records 
demonstrating  that  the  unit  is 
permanently  retired.  The  5-year  period 
for  keeping  records  may  be  extended  for 
cause,  at  any  time  prior  to  the  end  of  the 
period,  in  writing  by  the  permitting 
authority  or  the  Administrator.  The 
owners  and  operators  bear  the  burden  of 
proof  that  the  unit  is  permanently 
retired. 

(6)  Loss  of  exemption. 

(i)  On  the  earlier  of  the  following 
dates,  a  unit  exempt  under  paragraph  (b) 
of  this  section  shall  lose  its  exemption: 

(A)  The  date  on  which  the  NOx 
authorized  account  representative 
submits  a  NOx  Budget  permit 
application  under  paragraph  (c)(2)  of 
this  section:  or 

(B)  The  date  on  which  the  NOx 
authorized  account  representative  is 
required  under  paragraph  (c)(2)  of  this 
section  to  submit  a  NOx  Budget  permit 
application. 

(ii)  For  the  purpose  of  applying 
monitoring  requirements  under  subpart 
H  of  this  part,  a  unit  that  loses  its 
exemption  under  this  section  shall  be 
treated  as  a  unit  that  commences 
operation  or  commercial  operation  on 
the  first  date  on  which  the  unit  resumes 
operation. 

9  v*  .6    SiMKMfQ  rsQulwineots. 

(a)  Permit  requirements.  (1)  The  NOx 
authorized  account  representative  of 
each  NOx  Budget  source  required  to 


have  a  federally  enforceable  permit  and 
each  NOx  Budget  unit  required  to  have 
a  federally  enforceable  permit  at  the 
source  shall: 

(i)  Submit  to  the  permitting  authority 
a  complete  NOx  Budget  permit 
application  under  §  97.22  in  accordance 
with  the  deadlines  specified  in 
§  97.2 1(b)  and  (c); 

(ii)  Submit  in  a  timely  manner  any 
supplemental  information  that  the 
permitting  authority  determines  is 
necessary  in  order  to  review  a  NOx 
Budget  permit  application  and  issue  or 
deny  a  NOx  Budget  permit. 

(2)  The  owners  and  operators  of  each 
NOx  Budget  source  required  to  have  a 
fiederally  enforceable  permit  and  each 
NOx  Budget  unit  required  to  have  a 
federally  enforceable  permit  at  the 
source  shall  have  a  NOx  Budget  permit 
issued  by  the  permitting  authority  and 
operate  the  luiit  in  compliance  with 
such  NOx  Budget  permit. 

(3)  The  owners  and  operators  of  a 
NOx  Budget  source  that  is  not  otherwise 
required  to  have  a  federally  enforceable 
permit  are  not  required  to  submit  a  NOx 
Budget  permit  application,  and  to  have 
a  NOx  Budget  permit,  under  subpart  C 
of  this  part  for  such  NOx  Budget  source. 

(b)  Monitoring  requirements.  (1)  The 
owners  and  operators  and,  to  the  extent 
applicable,  the  NOx  authorized  account 
representative  of  each  NOx  Budget 
source  and  each  NOx  Budget  unit  at  the 
source  shall  comply  with  the 
monitoring  requirements  of  subpart  H  of 
this  part. 

(2  J  The  emissions  measurements 
recorded  and  reported  in  accordance 
with  subpart  H  of  this  part  shall  be  used 
to  determine  compliance  by  the  unit 
with  the  NOx  Budget  emissions 
Umitation  under  paragraph  (c)  of  this 
section. 

(c)  Nitrogen  oxides  requirements.  (1) 
The  ownera  and  operators  of  each  NOx 
Budget  source  and  each  NOx  Budget 
tmit  at  the  source  shall  hold  NOx 
allowances  available  for  compliance 
deductions  under  §  97.54.  as  of  the  NOx 
allowance  transfer  deadline,  in  the 
unit's  compliance  account  and  the 
source's  overdraft  account  in  an  amount 
not  less  than  the  total  NOx  emissions  for 
the  control  period  from  the  unit,  as 
determined  in  accordance  with  subpart 
H  of  this  part,  plus  any  amount 
necessary  to  account  for  actual 
utilization  under  §  97.42(e)  for  the 
control  period. 

(2)  Each  ton  of  nitrogen  oxides 
emitted  in  excess  of  the  NOx  Budget 
emissions  limitation  shall  constitute  a 
separate  violation  of  this  part,  the  Clean 
Air  Act.  and  applicable  State  law. 

(3)  A  NOx  Budget  unit  shall  be  subject 
to  the  requirements  under  paragraph 


(c)(1)  of  this  section  starting  on  the  later 
of  May  1,  2003  or  the  date  on  which  the 
unit  commences  operation. 

(4)  NOx  allowances  shall  be  held  in, 
deducted  from,  or  transferred  among 
NOx  Allowance  Tracking  System 
accounts  in  accordance  with  subparts  E, 
F.  G.  and  I  of  this  part. 

(5)  A  NOx  allowance  shall  not  be 
deducted,  in  order  to  comply  with  the 
requirements  under  paragraph  (c)(1)  of 
this  section,  for  a  control  period  in  a 
year  prior  to  the  year  for  which  the  NOx 
allowance  was  allocated. 

(6)  A  NOx  allowance  allocated  by  the 
permitting  authority  or  the 
Administrator  under  the  NOx  Budget 
Trading  Program  is  a  limited 
authorization  to  emit  one  ton  of  nitrogen 
ondes  in  accordance  with  the  NOx 
Budget  Trading  Program.  No  provision 
of  the  NOx  Budget  Trading  Program,  the 
NOx  Budget  permit  application,  the 
NOx  Budget  permit,  or  an  exemption 
under  §  97.5  and  no  provision  of  law 
shall  be  construed  to  limit  the  authority 
of  the  United  States  or  the  State  to 
terminate  or  limit  such  authorization. 

(7)  A  NOx  allowance  allocated  by  the 
Administrator  under  the  NOx  Budget 
Trading  Program  does  not  constitute  a 
property  right. 

(8)  Upon  recordation  by  the 
Administrator  under  subpart  F.  G.  or  I 
of  this  part,  every  allocation,  transfer,  or 
deduction  of  a  NOx  allowance  to  or 
frY>m  a  NOx  Budget  unit's  compliance 
account  or  the  overdraft  account  of  the 
source  where  the  unit  is  located  is 
deemed  to  amend  automatically,  and 
become  a  part  of.  any  NOx  Budget 
permit  of  the  NOx  Budget  unit  by 
operation  of  law  without  any  fuilher 
review. 

(d)  Excess  emissions  requirements. 
(1)  The  owners  and  operators  of  a 

NOx  Budget  unit  that  has  excess 
emissions  in  any  control  period  shall: 

(i)  Surrender  the  NOx  allowances 
required  for  deduction  under 
§  97.54(d)(1):  and 

(ii)  Pay  any  fine,  penalty,  or 
assessment  or  comply  with  any  other 
remedy  imposed  under  §  97.54(d)(3). 

(e)  Recordkeeping  and  reporting 
requirements.  (1)  Unless  otherwise 
provided,  the  owners  and  operators  of 
the  NOx  Budget  source  and  each  NOx 
Budget  unit  at  the  source  shall  keep  on 
site  at  the  source  each  of  the  following 
documents  for  a  period  of  5  years  from 
the  date  the  docimient  is  created.  This 
period  may  be  extended  for  cause,  at 
any  time  prior  to  the  end  of  5  yeare.  in 
writing  by  the  permitting  authority  or 
the  Administrator. 

(i)  The  accoimt  certificate  of 
representation  for  the  NOx  authorized 
account  representative  for  the  source 
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and  each  NOx  Budget  unit  at  the  source 
and  all  documents  that  demonstrate  the 
truth  of  the  statements  in  the  account 
certificate  of  representation,  in 
accordance  with  §  97.13:  provided  that 
the  certificate  and  docimients  shall  be 
retained  on  site  at  the  source  beyond 
such  5-year  period  until  such 
docummts  are  superseded  because  of 
the  submission  of  a  new  account 
certificate  of  representation  changing 
the  NOx  authorized  account 
representative. 

(ii)  All  emissions  monitoring 
information,  in  accordance  with  subpart 
H  of  this  part;  provided  that  to  the 
extent  that  subpart  H  of  this  part 
provides  for  a  3-year  period  for 
recordkeeping,  the  3-year  period  shall 

Uii)  Copies  of  all  reports,  compliance 
certifications,  and  other  submissions 
and  all  records  made  or  required  under 
the  NOx  Budget  Trading  Program. 

(iv)  Copies  of  all  documents  used  to 
complete  a  NOx  Budget  permit 
application  and  any  other  submission 
under  the  NOx  Budget  Trading  Program 
or  to  demonstrate  compliance  with  the 
requirements  of  the  NOx  Budget 
Ttadi^  Propam. 

(2)  Ine  NOx  authorized  account 
representative  of  a  NOx  Budget  source 
and  each  NOx  Budget  unit  at  the  source 
shall  submit  the  reports  and  compliance 
certifications  required  under  the  NOx 
Budget  Trading  Program,  including 
those  under  subparts  D.  H.  or  I  of  this 
part. 

(f)  Liability.  (1)  Any  person  who 
knowingly  violates  any  requirement  or 
prohibition  of  the  NOx  Budget  Trading 
Program,  a  NOx  Budget  permit,  or  an 
exemption  under  §  97.5  ^all  be  subject 
to  enforcement  pursuant  to  applicable 
State  or  Federal  law. 

(2)  Any  person  who  knowingly  makes 
a  false  material  statement  in  any  record, 
submission,  or  report  under  the  NOx 
Budget  Trading  Program  shall  be  subject 
to  criminal  enforcement  pursuant  to  the 
applicable  State  or  Federal  law. 

(d>)  No  permit  revision  shall  excuse 
any  violation  of  the  requirements  of  the 
NOx  Budget  Trading  Program  that 
occurs  prior  to  the  date  that  the  revision 
takes  effect. 

(4)  Each  NOx  Budget  source  and  each 
NOx  Budget  imit  sh^  meet  the 
requirements  of  the  NOx  Budget 
Trading  Program. 

(5)  Any  provision  of  the  NOx  Budget 
Trading  Program  that  applies  to  a  NOx 
Budget  source  (including  a  provision 
applicable  to  the  NOx  authorized 
account  representative  of  a  NOx  Budget 
source)  shall  also  apply  to  the  ownera 
and  operaton  of  such  source  and  of  the 
NOx  Budget  units  at  the  source. 


(6)  Any  provision  of  the  NOx  Budget 
Trading  Program  that  applies  to  a  NOx 
Budget  imit  (iiududing  a  provision 
applicable  to  the  NOx  authorized 
account  representative  of  a  NOx  budget 
unit)  shall  also  apply  to  the  owners  and 
operators  of  such  unit.  Except  with 
regard  to  the  requirements  applicable  to 
units  with  a  common  stack  under 
subpart  H  of  this  part,  the  owners  and 
operators  and  the  NOx  authorized 
account  representative  of  one  NOx 
Budget  unit  shall  not  be  liable  for  any 
violation  by  any  other  NOx  Budget  unit 
of  which  they  are  not  owners  or 
operatora  or  the  NOx  authorized 
account  representative  and  that  is 
located  at  a  source  of  which  they  are  not 
ownera  or  operates  or  the  NOx 
authorized  account  representative. 

(g)  Effect  on  other  authorities.  No 
provision  of  the  NOx  Budget  Trading 
Program,  a  NOx  Budget  permit 
application,  a  NOx  Budget  permit,  or  an 
exemption  under  §  97.5  shall  be 
construed  as  exempting  or  excluding  the 
ownere  and  operators  and.  to  the  extent 
applicable,  the  NOx  authorized  account 
representative  of  a  NOx  Budget  source 
■  or  NOx  Budget  unit  from  compliance 
with  any  other  provision  of  the 
applicable,  approved  State 
implementation  plan,  a  federally 
enforceable  permit,  or  the  Clean  Air  Act. 

§97.7    Computaltonoftlme. 

(a)  Unless  otherwise  stated,  any  time 
period  scheduled,  under  the  NOx 
Budget  Trading  Program,  to  begin  on  the 
occurrence  of  an  act  or  event  shall  begin 
on  the  day  the  act  or  event  occurs. 

(b)  Unless  otherwise  stated,  any  time 
period  scheduled,  imder  the  NOx 
Budget  Trading  Program,  to  begin  before 
the  occurrence  of  an  act  or  event  shaU 
be  computed  so  that  the  period  ends  the 
day  before  the  act  or  event  occun. 

(c)  Unless  otherwise  stated,  if  the  final 
day  of  any  time  period,  under  the  NOx 
Budget  Trading  Program,  falls  on  a 
weekend  or  a  State  or  Federal  holiday, 
the  time  period  shall  be  extended  to  the 
next  business  day. 

Subpart  B— NOx  Authortzad  Account 
RapTMantallva  for  NOx  Budgat 
Souroaa 


f  97.10 

of  ttia  NOx  auVtortnd  account 


(a)  Except  as  provided  under  $  97.11, 
each  NOx  Budget  source,  including  all 
NOx  Budget  units  at  the  source,  shall 
have  one  and  only  one  NOx  authorized 
account  representative,  with  regard  to 
all  matten  under  the  NOx  Budget 
Trading  Program  concerning  the  source 
ot  any  NOx  Budget  unit  at  the  source. 


(b)  The  NOx  authorized  account 
representative  of  the  NOx  Budget  source 
shall  be  selected  by  an  agreement 
binding  on  the  ownere  and  operators  of 
the  source  and  all  NOx  Budget  units  at 
the  source. 

(c)  Upon  receipt  by  the  Administrator 
of  a  complete  account  certificate  of 
representation  imder  $  97.13.  the  NOx 
authorized  account  representative  of  the 
source  shaU  represent  and.  by  his  or  her 
representations,  actions,  inactions,  or 
submissions,  legally  bind  each  owner 
and  operator  of  the  NOx  Budget  source 
represented  and  each  NOx  Budget  unit 
at  the  source  in  all  mattras  pertaining  to 
the  NOx  Budget  Trading  Program,  not 
withstanding  any  agreement  between 
the  NOx  authorized  account 
representative  and  sudi  ownos  and 
operatOTS.  The  ownere  and  operatora 
shall  be  bound  by  any  decision  or  order 
issued  to  the  NOx  authorized  accoimt 
representative  by  the  permitting 
authority,  the  Administrator,  or  a  court 
regarding  the  source  or  unit. 

(d)  No  NOx  Budget  permit  shall  be 
issued,  and  no  NOx  Allowance  Tracking 
System  account  shall  be  established  for 
a  NOx  Budget  unit  at  a  source,  until  the 
Administrator  has  received  a  complete 
account  certificate  of  representation 
under  8  97.13  for  a  NOx  authorized 
accoimt  representative  of  the  source  and 
the  NOx  Budget  units  at  the  source. 

(e)(1)  Each  submission  under  the  NOx 
Budget  Trading  Program  shall  be 
submitted,  signed,  and  certified  by  the 
NOx  authorized  account  representative 
for  each  NOx  Budget  source  on  behalf 
of  which  the  submission  is  made.  Each 
such  submission  shall  include  the 
following  certification  statement  by  the 
NOx  authorized  account  representative: 
"I  am  authorized  to  make  this 
submission  on  behalf  of  the  owners  and 
operatora  of  the  NOx  Budget  sources  or 
NOx  Budget  units  for  whidi  the 
submission  is  made.  I  certify  under 
penalty  of  law  that  I  have  personally 
examined,  and  am  famiUar  with,  the 
statements  and  information  submitted 
in  this  document  and  all  its 
attachments.  Based  on  my  inquiry  of 
those  individuals  «vith  primary 
responsibility  for  obtaining  the 
information.  I  certify  that  the  statements 
and  infcHmation  are  to  the  best  of  my 
knowledge  and  belief  true,  accurate,  and 
complete.  I  am  aware  that  there  are 
significant  penalties  for  submitting  folse 
statements  and  information  or  omitting 
required  statements  and  information, 
including  the  possibility  of  fine  or 
imprisonment. " 

(2)  The  permitting  authcmty  and  the 
Administrator  wrill  accept  ra-  act  on  a 
submission  made  on  bd^alf  of  owner  or 
operators  of  a  NOx  Budget  source  or  a 
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NOx  Budget  unit  only  if  the  submission 
has  been  made,  signed,  and  certified  in 
accordance  with  p>aragraph  (e)(1)  of  this 
section. 

f  97.11    Altemale  NOx  authorized  account 
fepiaaantBlive. 

(a)  An  account  certificate  of 
representation  may  designate  one  and 
only  one  alternate  NOx  authorized 
account  representative  who  may  act  on 
behalf  of  the  NOx  authorized  account 
representative.  The  agreement  by  which 
the  alternate  NOx  authorized  account 
representative  is  selected  shall  include 

a  procedure  for  authorizing  the  alternate 
NOx  authorized  account  representative 
to  act  in  Ueu  of  the  NOx  authorized 
account  representative. 

(b)  Upon  receipt  by  the  Administrator 
of  a  complete  account  certificate  of 
representation  under  §97.13,  any 
representation,  action,  inaction,  or 
submission  by  the  alternate  NOx 
authorized  account  representative  shall 
be  deemed  to  be  a  representation, 
action,  inaction,  or  submission  by  the 
NOx  authorized  account  representative. 

(c)  Except  in  this  section  and 

§S  97.10(a),  97.12,  97.13,  and  97.51. 
whenever  the  term  "NOx  authorized 
account  representative"  is  used  in  this 
part,  the  term  shall  be  construed  to 
include  the  alternate  NOx  authorized 
account  representative. 

f«7.l2    Changing  l»w  NOx  authorized 
account  repfeaenlBUwe  and  the  aWamale 
NOx  authorized  account  repreaentatlwe; 
changaa  In  the  ovmmfb  and  opefatorB. 

(a)  Changing  the  NOx  authorized 
account  representative.  The  NOx 
authorized  account  representative  may 
be  changed  at  any  time  upon  receipt  by 
the  Administrator  of  a  superseding 
complete  account  certificate  of 
representation  under  §97.13. 
NotMrithstanding  any  such  change,  all 
representations,  actions,  inactions,  and 
submissions  by  the  previous  NOx 
authorized  account  representative  prior 
to  the  time  and  date  when  the 
Administrator  receives  the  superseding 
account  certificate  of  representation 
shall  be  binding  on  the  new  NOx 
authorized  aocoimt  representative  and 
the  ownere  and  operators  of  the  NOx 
Budget  source  and  the  NOx  Budget 
units  at  the  source. 

(b)  Changing  the  alternate  NOx 
authorized  account  representative.  The 
alternate  NOx  authorized  account 
representative  may  be  changed  at  any 
time  upon  receipt  by  the  Administrator 
of  a  superseding  complete  account 
certificate  of  representation  under 
§97.13.  Notwithstanding  any  such 
change,  all  representations,  actions, 
inactions,  and  submissions  by  the 


previous  alternate  NOx  authorized 
account  representative  prior  to  the  time 
and  date  when  the  Administrator 
receives  the  superseding  account 
certificate  of  representation  shall  be 
binding  on  the  new  alternate  NOx 
authorized  account  representative  and 
the  owners  and  operators  of  the  NOx 
Budget  source  and  the  NOx  Budget 
units  at  the  soiuce. 

(c)  Changes  in  the  owners  and 
operators.  (1)  In  the  event  a  new  owner 
or  operator  of  a  NOx  Budget  source  or 
a  NOx  Budget  unit  is  not  included  in 
the  list  of  ownere  and  operatore 
submitted  in  the  account  certificate  of 
representation,  such  new  owner  or 
operator  shall  be  deemed  to  be  subject 
to  and  bound  by  the  accoiut  certificate 
of  representation,  the  representations, 
actions,  inactions,  and  submissions  of 
the  NOx  authorized  account 
representative  and  any  alternate  NOx 
authorized  account  representative  of  the 
source  or  unit,  and  the  decisions, 
orden,  actions,  and  inactions  of  the 
permitting  authority  or  the 
Administrator,  as  if  the  new  owner  or 
operator  were  included  in  such  list. 

(2)  Within  30  days  following  any 
change  in  the  ownere  and  operatore  of 
a  NO)x  Budget  source  or  a  NOx  Budget 
unit,  including  the  addition  of  a  new 
owner  or  operator,  the  NOx  authorized 
account  representative  or  alternate  NOx 
authorized  account  representative  shall 
submit  a  revision  to  the  account 
certificate  of  representation  amending 
the  list  of  ownere  and  operatore  to 
include  the  change. 

f  97.13    Account  catHtlcale  of 


(a)  A  complete  account  certificate  of 
representation  for  a  NOx  authorized 
account  representative  or  an  alternate 
NOx  authorized  account  representative 
shall  include  the  following  elements  in 
a  format  prescribed  by  the 
Administrator: 

(1)  Identification  of  the  NOx  Budget 
source  and  each  NOx  Budget  unit  at  the 
source  for  which  the  account  certificate 
of  representation  is  submitted. 

(2)  The  name,  address,  e-mail  address 
(if  any),  telephone  niunber,  and 
facsimile  transmission  number  (if  any) 
of  the  NOx  authorized  account 
representative  and  any  alternate  NOx 
authorized  account  representative. 

(3)  A  list  of  the  ownere  and  operatore 
of  the  NOx  Budget  source  and  of  each 
NOx  Budget  unit  at  the  source. 

(4)  The  following  certification 
statement  by  the  NOx  authorized 
account  representative  and  any  alternate 
NOx  authorized  account  representative: 
"I  certify  that  I  was  selected  as  the  NOx 
authorized  account  representative  or 


alternate  NOx  authorized  account 
representative,  as  applicable,  by  an 
agreement  binding  on  the  ownere  and 
operatore  of  the  NOx  Budget  source  and 
each  NOx  Budget  unit  at  the  source.  I 
certify  that  I  have  all  the  necessary 
authority  to  carry  out  my  duties  and 
responsibilities  under  the  NOx  Budget 
Trading  Program  on  behalf  of  the 
ownere  and  operatore  of  the  NOx  Budget 
source  and  of  each  NOx  Budget  unit  at 
the  source  and  that  each  such  owner 
and  operator  shall  be  fiilly  bound  by  my 
representations,  actions,  inactions,  or 
submissions  and  by  any  decision  or 
order  issued  to  me  by  the  permitting 
authority,  the  Administrator,  or  a  court 
regarding  the  source  or  imit." 

(5)  The  signature  of  the  NOx 
authorized  account  representative  and 
any  alternate  NOx  authorized  account 
representative  and  the  dates  signed. 

(b)  Unless  otherwise  required  by  the 
pennitting  authority  or  the 
Administrator,  documents  of  agreement 
referred  to  in  the  account  certificate  of 
representation  shall  not  be  submitted  to 
the  permitting  authority  or  the 
Administrator.  Neither  the  pennitting 
authority  nor  the  Administrator  shall  be 
under  any  obligation  to  review  or 
evaluate  the  sufficiency  of  such 
documents,  if  submitted. 

197.14    Obfactlona  concerning  tite  NOx 
aulhorfzad  account  imm— iiirtiw 

(a)  Once  a  complete  account 
certificate  of  representation  under 
§97.13  has  been  submitted  and 
received,  the  permitting  authority  and 
the  Administrator  will  rely  on  the 
account  certificate  of  representation 
tmless  and  until  a  superseding  complete 
account  certiffcate  of  representation 
under  §  97.13  is  received  by  the 
Administrator. 

(b)  Except  as  provided  in  §  97.12(a)  or 
(b),  no  objection  or  other 
communication  submitted  to  the 
permitting  authority  or  the 
Administrator  concerning  the 
authorization,  or  any  representation, 
action,  inaction,  or  submission  of  the 
NOx  authorized  account  representative 
shall  affect  any  representation,  action, 
inaction,  or  submission  of  the  NOx 
authorized  account  representative  or  the 
finality  of  any  decision  or  order  by  the 
permitting  authority  or  the 
Administrator  under  the  NOx  Budget 
Trading  Program. 

(c)  Neither  the  permitting  authority 
nor  the  Administrator  will  adjudicate 
any  private  legal  dispute  concerning  the 
authorization  or  any  representation, 
action,  inaction,  or  submission  of  any 
NOx  authorized  account  representative, 
including  private  legal  disputes 
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concerning  the  proceeds  of  NOx 
allowance  transfere. 

Subpart  C    Pecmlte 

197,20    Qanarai  NOx  budget  trwling 
program  parmtt  raqulranMnts. 

(a)  For  each  NOx  Budget  source 
required  to  have  a  fedwally  enforceable 
pomit.  such  permit  shaU  include  a  NOx 
Budget  permit  administered  by  the 
pennitting  authority. 

(1)  For  NOx  Budget  sources  required 
to  have  a  title  V  operating  permit,  the 
NOx  Budget  portion  of  the  title  V  permit 
shall  be  administered  in  accordance 
with  the  permitting  authority's  title  V 
operating  permits  regulations 
promulgated  under  part  70  or  71  of  this 
chapter,  except  as  provided  otherwise 
by  this  subpart  or  subpart  I  of  this  part, 
llie  applicable  provisions  of  such  title 
V  operating  permits  regulations  shall 
include,  but  are  not  limited  to,  those 
provisions  addressing  operating  permit 
applications,  operating  permit 
application  shield,  operating  permit 
duration,  operating  permit  shield, 
operating  permit  issuance,  operating 
permit  revision  and  reopening,  public 
participation,  State  review,  and  review 
by  the  Administrator. 

(2)  For  NOx  Budget  sources  required 
to  have  a  non-title  V  permit,  the  NOx 
Budget  portion  of  the  non-tide  V  permit 
shall  be  administered  in  accordance 
with  the  permitting  authority's 
regulations  promulgated  to  administer 
non-title  V  permits,  except  as  provided 
otherwise  by  this  subpart  or  subpart  I  of 
this  part.  The  applicable  provisions  of 
such  non-tide  V  permits  regulations 
may  include,  but  are  not  limited  to, 
provisions  addressing  permit 
appUcations.  permit  application  shield, 
permit  duration,  permit  shield,  permit 
issuance,  permit  revision  and 
reopening,  public  participation.  State 
review,  and  review  by  the 
Administrator. 

(b)  Each  NOx  Budget  permit 
(including  a  draft  or  proposed  NOx 
Budget  permit,  if  applicable)  shall 
contain  all  applicable  NOx  Budget 
Trading  Program  requirements  and  shall 
be  a  complete  and  segregable  portion  of 
the  permit  under  paragraph  (a)  of  this 
section. 


197,21    NOx  Budget  pannH 

(a)  Duty  to  apply.  The  NOx  authorized 
account  representative  of  any  NOx 
Budget  source  required  to  have  a 
federally  enforceable  permit  shall 
submit  to  the  permitting  authority  a 
complete  NOx  Budget  permit 
application  imder  §  97.22  by  the 
applicable  deadline  in  paragraph  (b)  of 
this  section. 


(b)(1)  For  NOx  Budget  sources 
required  to  have  a  tide  V  operating 
permit: 

(i)  For  any  source,  with  one  or  more 
NO.  Budget  imite  under  §  97.4  that 
commence  operation  before  January  1, 
2000,  the  NC^  authorized  accoimt 
representative  shall  submit  a  complete 
NOx  Budget  permit  application  und«- 
§  97.22  covering  such  NOx  Budget  imits 
to  the  pennitting  authority  at  least  18 
months  (or  such  lesser  time  provided 

under  the  permitting  authority's  tiUe  V 
operating  permits  regidations  for  final 
action  on  a  permit  application)  before 
May  1.  2003. 

(li)  For  any  source,  with  any  NOx 
Budget  imit  under  §  97.4  that 
commences  operation  on  or  after 
January  1,  2000,  the  NOx  authohzed 
account  representative  shall  submit  a 
complete  NOx  Budget  permit 
application  under  §  97.22  covering  such 
NOx  Bud^  imit  to  the  permitting 
authority  at  least  18  months  (or  such 
lesser  time  provided  under  the 
permitting  authority's  title  V  operating 
permits  regulations  for  final  action  on  a 
permit  application)  before  the  later  of 
May  1.  2003  or  the  date  on  which  the 
NOx  Budget  imit  commences  operation. 

(2)  For  NOx  Budget  sources  required 
to  have  a  non-titie  V  permit: 

(i)  For  any  source,  with  one  or  more 
NOx  Budget  imits  under  §  97.4  that 
commence  operation  before  January  1 , 
2000.  the  NC^  authorized  account 
.  representative  shall  submit  a  complete 
NOx  Budget  permit  application  under 
§  97.22  covering  such  NOx  Budget  units 
to  the  permitting  authority  at  least  18 
months  (or  such  lesser  time  provided 
under  the  permitting  authority's  non- 
title  V  permits  regulations  for  final 
action  on  a  permit  application)  before 
May  1.  2003. 

(ii)  For  any  source,  with  any  NOx 
Budget  unit  under  §  97.4  that 
commences  operation  on  or  after 
January  1.  2000.  the  NOx  authwized 
account  representative  shall  submit  a 
complete  NOx  Budget  permit 
application  under  §  97.22  covering  such 
NOx  Budget  unit  to  the  pennitting 
authority  at  least  18  months  (or  such 
lesser  time  provided  under  the 
permitting  authority's  non-tiUe  V 
permits  regidations  for  final  action  on  a 
permit  application)  before  the  later  of 
May  1.  2003  or  the  date  on  which  the 
NOx  Budget  unit  commences  operation. 

(c)  Duty  to  Reapply. 

(1)  For  a  NOx  Budget  source  required 
to  have  a  title  V  operating  permit,  the 
NOx  authorized  account  representative 
shall  submit  a  complete  NOx  Budget 
permit  application  under  §  97.22  for  the 
NOx  Budget  source  covering  the  NOx 
Budget  units  at  the  source  in  accordance 


with  the  permitting  authority's  title  V 
operating  permits  regulations 
addressing  operating  permit  renewal. 

(2)  For  a  NOx  Bu(^  source  required 
to  have  a  non-title  V  permit,  the  NOx 
authorized  account  representative  shall 
submit  a  complete  NC5x  Budget  permit 
application  under  §  97.22  for  the  NOx 
Budget  source  covering  the  NOx  Budget 
units  at  the  source  in  accordance  with 
the  pennitting  authority's  non-tiUe  V 
pennits  regulations  addressing  peimit 

renewal. 

§97,22    mionnllonrequlramentitOfMOx 


A  complete  NOx  Budget  permit 
application  shall  include  the  following 
elements  concerning  the  NOx  Budget 
source  for  which  the  appUcation  is 
submitted,  in  a  format  prescribed  by  the 
permitting  authority: 

(a)  Identification  of  the  NOx  Budget 
source,  including  plant  name  and  the 
ORIS  (Office  of  Regulatory  Information 
Systems)  or  facilify  code  assigned  to  the 
source  by  the  Energy  Information 
Administration,  if  applicable; 

(b)  Identification  of  each  NOx  Budget 
unit  at  the  NOx  Budget  source  and 
whether  it  is  a  NOx  Budget  unit  under 
§  97.4  or  under  subpart  I  of  this  part; 

(c)  The  standard  requirements  under 
§97.6;  and 

(d)  For  each  NOx  Budget  opt-in  unit 
at  the  NOx  Budget  source,  the  following 
certification  statements  by  the  NOx 
authorized  account  representative: 

(1)  "I  certify  that  each  unit  for  which 
this  permit  application  is  submitted 
under  subpart  I  of  this  part  is  not  a  NOx 
Budget  unit  under  40  CFR  97.4  and  is 
not  covered  by  a  retired  unit  exemption 
under  40  CFR  97.5  that  is  in  effect." 

(2)  If  the  appUcation  is  for  an  initial 
NOx  Budget  opt-in  permit,  "I  certify 
that  each  unit  for  which  this  permit 
appUcation  is  submitted  under  subpart 
I  is  currentiy  operating,  as  that  term  is 
defined  under  40  CFR  97.2." 

§97,23    NOx  Budget  pennKconlMita. 

(a)  Each  NOx  Budget  permit 
(including  any  draft  or  proposed  NOx 
Budget  permit,  if  appUcable)  will 
contain,  in  a  format  prescribed  by  the 
pennitting  authority,  aU  elements 
required  for  a  complete  NOx  Budget 
permit  appUcation  under  §  97.22  as 
approved  or  adjusted  by  the  pennitting 
authority. 

(b)  Each  NOx  Budget  permit  is 
deemed  to  incorporate  automaticaUy  the 
definitions  of  terms  under  §  97.2  and, 
upon  recordation  by  the  Administrator 
under  subparts  F,  G,  or  1  of  this  part, 
every  allocation,  transfer,  or  deduction 
of  a  NOx  aUowance  to  or  from  the 
compUance  accounts  of  the  NOx  Budget 
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units  covered  by  the  permit  or  the 
overdraft  account  of  tne  NOx  Budget 
source  covered  by  the  permit. 

197.24    EflMltvedaleodnWalNOxBudgM 


The  initial  NOx  Budget  permit 
covering  a  NOx  Budget  unit  for  which 
a  complete  NOx  Bucket  permit 
application  is  timely  sulnnitted  under 
$  97.21(b)  shall  become  effective  by  the 
later  of: 

(a)  May  1.  2003; 

(b)  May  1  of  the  year  in  which  the 
NOx  Budget  unit  commences  operation, 
if  the  unit  commences  operation  on  or 
before  May  1  of  that  year; 

(c)  The  date  on  wmch  the  NOx  Budget 
imit  commences  operation,  if  the  unit 
commences  operation  during  a  control 
period:  or 

(d)  May  1  of  the  year  following  the 
year  in  which  the  NOx  Budget  imit 
commences  operation,  if  the  unit 
commences  operation  on  or  after 
October  1  of  the  year. 

%  97.25    NOx  BuQQet  pennn  fwtaioiw. 

(a)  For  a  NOx  Budget  source  with  a 
title  V  operating  permit,  except  as 
provided  in  §  97.23(b),  the  permitting 
authority  will  revise  the  NOx  Budget 
permit,  as  necessary,  in  accordance  with 
the  permitting  authority's  title  V 
operating  permits  regulations 
addressing  permit  revisions. 

(b)  For  a  NOx  Budget  source  with  a 
non-title  V  permit,  except  as  provided 
in  §  97.23(b),  the  permitting  authority 
vriU  revise  the  NOx  Budget  permit,  as 
necessary,  in  accordance  with  the 
permitting  authority's  non-title  V 
permits  regulations  addressing  permit 
revisions. 

Subpart  D— Complianc*  Cerliflcation 

( 97.90    Complianoe  mllHcaUuii  reporL 

(a)  Applicability  and  deadline.  For 
each  control  period  in  which  one  or 
more  NOx  Budget  units  at  a  source  are 
subject  to  the  NOx  Budget  emissions 
limitation,  the  NOx  authorized  account 
representative  of  the  source  shall  submit 
to  the  permitting  authority  and  the 
Administrator  by  November  30  of  that 
year,  a  compliance  certification  report 
for  each  source  covering  all  such  units. 

(b)  Contents  of  report.  The  NOx 
authorized  account  representative  shall 
include  in  the  compliance  certification 
report  under  paragraph  (a)  of  this 
section  the  following  elements,  in  a 
format  prescribed  by  the  Administrator, 
concerning  each  unit  at  the  sourceand 
subject  to  the  NOx  Budget  emissions 
limitation  for  the  control  period  covered 
by  the  report: 

(1)  Identification  of  each  NOx  Budget 
unit; 


(2)  At  the  NOx  authorized  account 
representative's  option,  the  serial 
numbers  of  the  NOx  allowances  that  are 
to  be  deducted  from  each  unit's 
compliance  account  under  $  97.54  fior 
the  control  period; 

(3)  At  the  NOx  authorized  account 
representative's  option,  for  units  sharing 
a  common  stack  and  having  NOx 
emissions  that  are  not  monitored 
separately  or  apportioned  in  accordance 
with  subpart  H  of  this  part,  the 
percentage  of  alloMrances  that  is  to  be 
deducted  from  each  unit's  compliance 
accoimt  imder  §  97.54(e); 

and  (4)  The  compliance  certification 
under  paragraph  (c)  of  this  section. 

(c)  Compliance  certification.  In  the 
compliance  certification  report  under 
paragraph  (a)  of  this  section,  the  NOx 
authorized  aocoimt  representative  shall 
certify,  based  on  reasonable  inquiry  of 
those  persons  with  primary 
responsibility  for  operating  the  source 
and  the  NOx  Budget  units  at  the  source 
in  compliance  with  the  NOx  Budget 
Trading  Program,  whether  each  NOx 
Budget  imit  for  which  the  compliance 
certification  is  submitted  was  operated 
during  the  calendar  year  covered  by  the 
report  in  compliance  with  the 
requirements  of  the  NOx  Budget 
Trading  Program  applicable  to  the  unit, 
including: 

(1)  Whether  the  unit  was  operated  in 
compliance  with  the  NOx  Budget 
emissions  limitation: 

(2)  Whether  the  monitoring  plan  that 
governs  the  unit  has  been  maintained  to 
reflect  the  actual  operation  and 
monitoring  of  the  unit,  and  contains  all 
information  necessary  to  attribute  NOx 
emissions  to  the  unit,  in  accordance 
with  subpart  H  of  this  part; 

(3)  Whether  all  the  NOx  emissions 
from  the  imit,  or  a  group  of  units 
(including  the  unit)  using  a  common 
stack,  were  monitored  or  accounted  for 
through  the  missing  data  procedures 
and  reported  in  the  quarterly  monitoring 
reports,  including  whether  conditional 
data  were  reported  in  the  quarterly 
reports  in  accordance  with  subpart  H  of 
this  part.  If  conditional  data  were 
reported,  the  owner  or  o[>erator  shall 
indicate  whether  the  status  of  all 
conditional  data  has  been  resolved  and 
all  necessary  quarterly  report 
resubmissions  has  been  made; 

(4)  Whether  the  facts  that  form  the 
basis  for  certification  imder  subpart  H  of 
this  part  of  each  monitor  at  the  unit  or 

a  group  of  units  (including  the  unit) 
using  a  common  stack,  or  for  using  an 
excepted  monitoring  method  or 
alternative  monitoring  method  approved 
under  subpart  H  of  this  part,  if  any,  has 
changed;  and 


(5)  If  a  change  is  required  to  be 
reported  under  paragraph  (c)(4)  of  this 
section,  specify  the  nature  of  the 
change,  the  reason  for  the  change,  when 
the  change  occurred,  and  how  me  unit's 
compliance  status  was  determined 
subsequent  to  the  change,  including 
what  method  was  used  to  determine 
emissions  when  a  change  mandated  the 
need  for  monitor  recertification. 

§97.31    Admlntalralof's  acHoii  on 


(a)  The  Administrator  may  review  and 
conduct  independent  audits  concerning 
any  compliance  certification  or  any 
other  submission  under  the  NOx  Budget 
Trading  Program  and  make  appropriate 
adjustments  of  the  information  in  the 
compliance  certifications  or  other 
submissions. 

(b)  The  Administrator  may  deduct 
NOx  allowances  from  or  transfer  NOx 
allowances  to  a  unit's  compliance 
account  or  a  source's  overoraft  account 
based  on  the  information  in  the 
compliance  certifications  or  other 
submissions,  as  adjusted  under 
paragraph  (a)  of  this  section. 

Subpart  E— NOx  Allowance  AHocatlona 

§  97.40   TfwMng  proQrani  budget. 

The  trading  program  budget  allocated 
by  the  Administrator  for  a  State  under 
§  97.42  for  a  control  period  will  equal 
the  sum  of  the  aggregate  emission  levels 
for  large  electric  generating  units  in  the 
State  and  large  non-electric  generating 
units  in  the  State  as  defined  under 
Appendix  C  of  this  part. 

f  97.41    Timing  raqulrenMnts  for  NOx 
■WocaUona. 


(a)  By  the  following  dates,  the 
Administrator  will  determine  the  NOx 
allowance  allocations  in  accordance 
with  §  97.42  for  the  control  period  in  the 
year  that  is  three  years  after  the  year  of 
the  applicable  deadline  under  this 
paragraph  (a): 

(i)  For  the  purposes  of  the  NOx 
Budget  Trading  Program  under  section 
110(c)  of  the  Act.  by  April  1,  2000  and 
April  1  of  the  following  two  years 

(ii)  For  the  purposes  of  the  NOx 
Budget  Trading  Program  under  126  of 
the  Act,  by  April  1.  2000  and  April  1  of 
the  folloMdng  two  years  for  those 
sources  for  which  a  finding,  under 
§  52.34(j)  of  this  chapter,  of  NOx 
emissions  in  violation  of  section 
110(a)(2)(D)(I)(I)  of  the  Act  is  made  by 
April  1,  2000;  or  as  soon  as  practicable 
in  the  year  2000  and  April  1  of  the 
following  two  years  for  those  sources  for 
which  such  a  finding  is  not  made  by 
April  1.  2000.  but  is  made  at  a  later  date. 

(b)  By  April  1,  2003  and  April  1  of 
each  year  thereafter,  the  Administrator 
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will  determine  the  NOx  allowance 
allocations,  in  accordance  with  §  97.42, 
for  the  control  period  in  the  year  that  is 
three  years  after  the  year  of  the 
applicable  deadline  under  this 
paragraph  (b).  . 

(c)  By  April  1,  2004  and  April  1  of 
each  year  Uiereafter,  the  Administrator 
will  determine  the  NOx  allowance 
allocations,  in  accordance  with  §  97.42, 
for  any  NOx  allowances  remaining  in 
the  allocation  set-aside  for  the  prior 
control  period. 


f  97.42    NOxaHowancoailocaaona. 

(a)(1)  The  heat  input  (in  mmBtu)  used 
for  calculating  NOx  allowance 
allocations  for  each  NOx  Budget  unit 
under  §  97.4  will  be: 

(i)  For  a  NOx  allowance  allocation 
imder  §  97.41(a),  the  average  of  the  two 
highest  amounts  of  the  unit's  heat  input 
for  the  control  periods  in  1995, 1996, 
and  1997  if  the  unit  is  under  §  97.4(a)(1) 
or  the  control  period  in  1995  if  the  unit 
is  under  §  97.4(a)(2):  and 

(ii)  For  a  NOx  allowance  allocation 
under  §g7.4l(b),  the  imit's  heat  input 
for  the  control  period  in  the  year  that  is 
four  years  before  the  year  for  which  the 
NOx  allocation  is  being  calculated. 

(2)  The  unit's  total  heat  input  for  the 
control  period  in  each  year  specified 
under  paragraph  (a)(1)  of  this  section 
will  be  determined  in  accordance  with 
part  75  of  this  chapter  if  the  NOx  Budget 
unit  was  otherwise  subject  to  the 
requirements  of  part  75  of  this  chapter 
for  the  year,  or  will  be  based  on  the  best 
available  data  reported  to  the 
Administrator  for  the  unit  if  the  unit 
was  not  otherwise  subject  to  the 
requirements  of  part  75  of  this  chapter 
for  the  year. 

(b)  For  each  control  period  under 
§  97.41,  the  Administrator  will  allocate 
to  all  NOx  Budget  units  under 
§  97.4(a)(1)  in  the  State  that  commenced 
operation  before  May  1  of  the  period 
used  to  calculate  heat  input  under 
paragraph  (a)(1)  of  this  section,  a  total 
number  of  NOx  allowances  equal  to  95 
percent  in  2003,  2004,  and  2005,  or  98 
percent  thereafter,  of  the  aggregate 
emission  levels  for  large  electric 
generating  units  in  the  State  as  defined 
under  appendix  C  of  this  part  in 
accordance  with  the  following 
procedures: 

(1)  The  Administrator  will  allocate 
NOx  allowances  to  each  NOx  Budget 
unit  under  §  97.4(a)(1)  in  an  amount 
equaling  0.15  Ib/mmBtu  multiplied  by 
the  heat  input  determined  under 
paragraph  (a)  of  this  section,  rounded  to 
the  nearest  whole  NOx  allowance  as 
appropriate. 

(2)  U  the  initial  total  number  of  NOx 
allowances  allocated  to  all  NOx  Budget 


units  under  §  97.4(a)(1)  in  the  State  for 
a  control  period  under  paragraph  (b)(1) 
of  this  section  does  not  equal  95  percent 
in  2003,  2004,  and  2005,  or  98  percent 
thereafter,  of  the  aggregate  emission 
level  for  large  electric  generating  units 
in  the  State  as  defined  under  Appendix 
C  of  this  part,  the  Administrator  Mrill 
adjust  the  total  number  of  NOx 
allowances  allocated  to  all  such  NOx 
Budget  units  for  the  control  period 
under  paragraph  (b)(1)  of  this  section  so 
that  the  total  number  of  NOx  allowances 
allocated  equals  95  percent  in  2003, 
2004,  and  2005,  or  98  percent  thereafter, 
of  such  aggregate  emission  level.  This 
adjustment  will  be  made  by: 
multiplying  each  unit's  allocation  by  95 
percent  in  2003,  2004,  and  2005,  or  98 
percent  thereafter,  of  the  aggregate 
emission  level  for  large  electric 
generating  units  in  the  State  as  defined 
under  Appendix  C  of  this  part  divided 
by  the  total  number  of  NOx  allowances 
allocated  under  paragraph  (b)(1)  of  this 
section,  and  rounding  to  the  nearest 
whole  NOx  allowance  as  appropriate. 

(c)  For  each  control  period  under 
§  97.41,  the  Administrator  will  allocate 
to  all  NOx  Budget  units  under 
§  97.4(a)(2)  in  the  State  that  commenced 
operation  before  May  1  of  the  period 
used  to  calculate  heat  input  under 
paragraph  (a)(1)  of  this  section,  a  total 
number  of  NOx  allowances  equal  to  95 
percent  in  2003,  2004,  and  2005,  or  98 
percent  thereafter,  of  the  aggregate 
emission  level  for  large  non-electric 
generating  units  in  the  State  as  defined 
under  App«idix  C  of  this  part  in 
accordance  with  the  folloMring 
procedures: 

(1)  The  Administrator  will  allocate 
NOx  allowances  to  each  NOx  Budget 
unit  under  §  97.4(a)(2)  in  an  amount 
equaling  0.17  Ib/mmBtu  multiplied  by 
the  heat  input  determined  under 
paragraph  (a)  of  this  section,  rounded  to 
the  nearest  whole  NOx  allowance  as 
appropriate. 

(2)  If  the  initial  total  number  of  NOx 
allowances  allocated  to  all  NOx  Budget 
units  under  §  97.4(a)(2)  in  the  State  for 
a  control  period  under  paragraph  (c)(1) 
of  this  section  does  not  eqiud  95  percent 
in  2003,  2004,  and  2005,  or  98  percent 
thereafter,  of  the  aggregate  emission 
levels  for  large  non-electric  generating 
units  in  the  State  as  defined  under 
appendix  C  of  this  part,  the 
Administrator  will  adjust  the  total 
number  of  NOx  allowances  allocated  to 
all  such  NOx  Budget  units  for  the 
control  period  under  paragraph  (a)(1)  of 
this  section  so  that  the  total  numbw  of 
NOx  allowances  allocated  equals  95 
percent  in  2003,  2004,  and  2005,  or  98 
percent  thereafter,  of  such  aggregate 
emission  level  for  large  non-electric 


generating  units  in  the  State.  This 
adjustment  will  be  made  by: 
multiplying  eadi  unit's  allocation  by  95 
percent  in  2003,  2004,  and  2005.  or  98 
percent  thereafter,  of  the  aggregate 
emission  levels  for  large  non-electric 
generating  units  in  the  State  as  defined 
under  Appendix  C  of  this  part  divided 
by  the  tcrtal  number  of  NOx  allowances 
allocated  under  paragraph  (c)(1)  of  this 
section,  and  rounding  to  the  nearest 
whole  NOx  allowance  as  appropriate. 

(d)  For  each  control  period  under 
§  97.41,  the  Administrator  will  allocate 
NOx  allowances  to  NOx  Budget  units 
under  $  97.4  in  the  State  that 
commenced  operation,  or  are  projected 
to  commerce  operation,  on  or  after  May 
1  of  the  period  used  to  calculate  heat 
input  under  paragraph  (a)(1)  of  this 
section,  in  accordance  with  the 
following  procedures: 

(1)  The  Administrator  will  establish 
one  allocaticm  set-aside  for  each  control 
period.  Each  allocation  set-aside  will  be 
allocated  NOx  allowances  equal  to  5 
percent  in  2003.  2004.  and  2005,  or  2 
percent  thereafter,  of  the  tons  of  NOx 
emissions  in  the  trading  program  budget 
in  the  State  under  §  97.40,  rounded  to 
the  nearest  whole  NOx  allowance  as 
appropriate. 

(2)  The  NOx  authorized  account 
representative  of  a  NOx  Budget  unit 
under  paragraph  (d)  of  this  section  may 
submit  to  the  Admmistrator  a  request, 
in  writing  or  in  a  format  specified  by  the 
Administrator,  to  be  allocated  NOx 
allowances  for  no  more  than  five 
consecutive  control  periods  under 
§97.41,  starting  with  the  control  period 
during  vdiich  the  NOx  Budget  unit 
commenced,  or  is  projected  to 
commence,  operation  and  ending  with 
the  control  season  preceding  the  control 
period  for  which  it  will  receive  an 
allocation  under  paragraph  (b)  or  (c)  of 
this  section.  The  NOx  allowance 
allocation  request  must  be  submitted 
prior  to  May  1  of  the  first  control  period 
for  whidi  the  NOx  allowance  allocation 
is  requested  and  alter  the  date  on  which 
the  State  permitting  authority  issues  a 
permit  to  construct  the  NOx  Budget 
unit. 

(3)  In  a  NOx  allowance  allocation 
request  under  paragraph  (d)(2)  of  this 
section,  the  NOx  authorized  account 
representative  for  units  under 

§  97.4(a)(1)  may  request  for  a  control 
period  NOx  allowances  in  an  amount 
that  does  not  exceed  0.15  Ib/mmBtu 
multiplied  by  the  NOx  Budget  unit's 
fn««iiiiiiin  design  heat  input  (in  mmBtu/ 
hr)  multiplied  by  the  number  of  hours 
remaining  in  the  control  p«iod  starting 
with  the  first  day  in  the  control  period 
on  which  the  unit  operated  or  is 
projected  to  operate. 
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(4)  In  a  NOx  allowance  allocation 
request  under  paragraph  (d)(2)  of  this 
section,  the  NOx  authorized  account 
representative  for  units  under 

§  97.4(a)(2)  may  request  for  a  control 
period  NOx  allowances  in  an  amount 
that  does  not  exceed  0.17  Ib/mmBtu 
.  multiplied  by  the  NOx  Budget  unit's 
maximum  design  heat  input  (in  mmBtu/ 
hr)  multiplied  by  the  number  of  hours 
remaining  in  the  control  (>eriod  starting 
with  the  nrst  day  in  the  control  period 
on  which  the  unit  operated  or  is 
projected  to  operate. 

(5)  The  Administrator  will  review, 
and  allocate  NOx  allowances  pursuant 
to,  each  NOx  allowance  allocation 
request  under  paragraph  (d)(2)  of  this 
section  in  the  order  that  the  request  is 
received  by  the  Administrator. 

(i)  Upon  receipt  of  the  NOx  allowance 
allocation  request,  the  Administrator 
will  determine  whether,  and  will  make 
any  necessary  adjustments  to  the 
request  to  ensiue  that,  for  imits  under 
§  97.4(a)(1).  the  control  period  and  the 
number  of  allowances  specified  are 
consistent  with  the  requirements  of 
paragraphs  (d)(2)  and  (3)  of  this  section 
and,  for  units  under  $  97.4(a)(2),  the 
control  period  and  the  number  of 
allowances  specified  are  consistent  with 
the  requirements  of  paragraphs(d)(2) 
and  (4  of  this  section. 

(ii)  If  the  allocation  set -aside  for  the 
contro  period  for  which  NOx 
allowances  are  requested  has  an  amount 
of  NOx  allowances  not  less  than  the 
number  requested  (as  adjusted  under 
paragraph  (d)(5)(i)  of  this  section),  the 
permitting  authority  or  the 
Administrator  will  allocate  the  amount 
of  the  NOx  allowances  requested  (as 
adjusted  under  paragraph  (d)(5)(i)  of 
this  section)  to  the  NOx  Budget  unit. 

(iii)  If  the  allocation  set-aside  for  the 
control  period  for  which  NOx 
allowances  are  requested  has  a  smaller 
amount  of  NOx  allowances  than  the 
number  requested  (as  adjusted  imder 
paragraph  (d)(4)(i)  of  this  section),  the 
Administrator  will  deny  in  part  the 
request  and  allocate  only  the  remaining 
number  of  NOx  allowances  in  the 
allocation  set-aside  to  the  NOx  Budget 
unit. 

(iv)  Once  an  allocation  set-aside  for  a 
control  period  has  been  depleted  of  all 
NOx  allowances,  the  Administrator  will 
deny,  and  will  not  allocate  any  NOx 
allowances  pursuant  to,  any  NOx 
allowance  allocation  request  under 
which  NOx  allowances  have  not  already 
been  allocated  for  the  control  period. 

(6)  Within  60  days  of  receipt  of  a  NOx 
allowance  allocation  request,  the 
Administrator  tvill  take  appropriate 
action  under  paragraph  (a)(5)  of  this 
section  and  notify  the  NOx  authorized 


account  representative  that  submitted 
the  request  of  the  niunber  of  NOx 
allowances  (if  any)  allocated  for  the 
control  period  to  thie  NOx  Budget  unit. 

(e)  For  a  NOx  Budget  unit  that  is 
allocated  NOx  allowances  under 
paragraph  (d)  of  this  section  for  a 
control  period,  the  Administrator  will 
deduct  NOx  allowances  under  §  97.54(b) 
or  (e)  to  account  for  the  actual 
utilization  of  the  unit  during  the  control 
period.  The  Administrator  will  cakndate 
the  number  of  NOx  allowances  to  be 
deducted  to  account  for  the  unit's  actual 
utilization  using  the  following  formulas 
and  rounding  to  the  nearest  whole  NOx 
allowance  as  appropriate,  provided  that 
the  number  of  NOx  allowances  to  be 
deducted  shall  be  zero  if  the  number 
calculated  is  less  than  zero: 

NOx  allowance*  deducted  for  actual 

utilization  for  units  under  $97.4(aKl)  * 
(Unit's  NOx  allowances  allocated  fior 
control  period)  -  (Unit's  actual  control 
period  utilization  x  0.15  Ib/nunBtu):  and 

NOx  allowances  deducted  for  actual 

utilization  for  units  under  $  97.4(a)(2)z 
(Unit's  NOx  allowances  allocated  for 
control  period)  -  (Unit's  actual  control 
period  utilization  x  0.17  Ib/mmBtu), 

Where: 

"Unit's  NOx  allowances  allocated  for  control 
period"  is  the  number  of  NOx 
allowancaa  allocated  to  the  unit  for  the 
control  period  under  paragraph  (d)  of 
this  section:  and, 

"Unit's  actual  control  period  utilization"  is 
the  utilization  (in  nunBtu),  as  defined  in 
_  $  97.2,  of  the  unit  during  the  control 
period. 

(0  After  making  the  deductions  for 
compliance  under  $  97.54(b)  or  (e)  for  a 
control  period,  the  AdmiiUstrator  will 
determine  whether  any  NOx  allowances 
remain  in  the  allocation  set-aside  for  the 
control  period.  The  Administrator  will 
allocate  any  such  NOx  allowances  to  the 
NOx  Budget  units  in  the  State  using  the 
following  formula  and  rounding  to  the 
nearest  whole  NOx  allowance  as 
appropriate: 

Unit's  share  of  NOx  allovrances  remaining  in 
allocation  set-aside  *  ToUl  NOx 
allowances  remaining  in  allocation  set- 
aside  X  (Unit's  NOx  allowance  allocation 
(trading  program  budget  excluding 
allocation  set-aside) 

Where: 

Total  NOx  allo%«rances  remaining  in 

allocation  set-aside"  is  the  total  number 
of  NOx  allowances  remaining  in  the 
allocation  set-aside  for  the  control  period 
to  which  the  allocation  set -aside  applies; 

"Unit's  NOx  allowance  allocation"  is  the 
number  of  NOx  allowances  allocated 
under  paragraph  (b)  or  (c)  of  this  section 
to  the  unit  for  the  control  period  to 
which  the  allocation  set-aside  applies: 
and 


'Trading  program  budget  excluding 
allocation  set-aside"  is  the  trading 
program  budget  under  $  97.40  for  the 
control  period  to  which  the  allocation 
set-aside  applies  multiplied  by  95 
percent  if  this  control  period  is  in  2003, 
2004,  or  2005  or  98  percent  if  the  control 
period  is  in  any  year  thereafter,  roimded 
to  the  nearest  whole  allowance  as 
appropriate. 

Subpart  F— MOx  Allowance  Tracking 
Syatem 

197.90    NOx  AMoDMnce  Tracking  Syetsm 

(a)  Nature  and  function  of  compliance 
accounts  and  overdraft  accounts. 
Consistent  with  $97.Sl(a),  the 
Administrator  will  establish  one 
compliance  account  for  each  NOx 
Budget  unit  and  one  overdraft  accoimt 
for  each  source  with  one  or  more  NOx 
Budget  units.  Allocations  of  NOx 
allowances  piusuant  to  subpart  E  of  this 
part  or  §  97.88,  and  deductions  or 
transfers  of  NOx  allowances  pursuant  to 
§  97.31,  §  96.54,  §  96.56,  subpart  G  of 
this  part,  or  subpart  I  of  this  part  will 
be  recorded  in  the  compUance  accounts 
or  overdraft  accounts  in  accordance 
with  this  subpart. 

(b)  Natiue  and  fimction  of  general 
accounts.  Consistent  with  §  97.51(b),  the 
Administrator  will  establish,  upon 
request,  a  general  accoimt  for  any 
person.  TransCBrs  of  allowances 
pursuant  to  subpart  G  of  this  part  will 
be  recorded  in  the  general  account  in 
accordance  with  this  subpart. 

§07.51    EstabHshntent  of  accounlB. 

(a)  Compliance  accounts  and 
overdraft  accounts.  Upon  receipt  of  a 
complete  account  certificate  of 
representation  under  §97.13,  the 
Administrator  will  establish: 

(1)  A  compliance  account  for  each 
NOx  Budget  imit  for  which  the  account 
certificate  of  representation  was 
submitted;  and 

(2)  An  overdraft  account  for  each 
source  for  which  the  account  certificate 
of  representation  was  submitted  and 
that  has  two  or  more  NOx  Budget  units. 

(b)  Genera]  accounts. 

(1)  Any  person  may  apply  to  open  a 
general  account  for  the  purpose  of 
holding  and  transferring  allowances.  A 
complete  application  for  a  general 
account  shall  be  submitted  to  the 
Administrator  and  shall  include  the 
following  elements  in  a  format 
prescribed  by  the  Administrator 

(i)  Name,  mailing  address,  e-mail 
address  (if  any),  telephone  nimiber,  and 
facsimile  transmission  number  (if  any) 
of  the  NOx  authorized  account 
representative  and  any  alternate  NOx 
authorized  account  representative; 
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(ii)  At  the  option  of  the  NOx 
authorized  accoimt  representative, 
organization  name  and  type  of 
orBanization; 

(iii)  A  list  of  all  persons  subject  to  a 
binding  agreement  for  the  NOx 
authorized  account  representative  and 
any  alternate  NOx  authorized  accoimt 
representative  to  represent  their 
ownership  interest  with  respect  to  the 
allowances  held  in  the  general  account; 

(iv)  The  following  certification 
statement  by  the  NOx  authorized 
account  representative  and  any  alternate 
NOx  authorized  account  representative: 
"I  certify  that  I  was  selected  as  the  NOx 
authorized  account  representative  or  the 
NOx  alternate  authorized  account 
representative,  as  applicable,  by  an 
agreement  that  is  binding  on  all  persons 
who  have  an  ownership  interest  with 
respect  to  allowances  held  in  the 
general  account.  I  certify  that  I  have  all 
the  necessary  authority  to  carry  out  my 
duties  and  responsibilities  under  the 
.  NOx  Budget  Trading  Program  on  behalf 
of  such  persons  and  that  each  such 
person  shall  be  fully  bound  by  my 
representations,  actions,  inactions,  or 
submissions  and  by  any  order  or 
decision  issued  to  me  by  the 
Administrator  or  a  court  regarding  the 
general  account." 

(v)  The  signature  of  the  NOx 
authorized  account  representative  and 
any  alternate  NOx  authorized  account 
representative  and  the  dates  signed. 

(vi)  Unless  otherwise  required  by  the 
permitting  authority  or  the 
Administrator,  documents  of  agreement 
referred  to  in  the  account  certificate  of 
representation  shall  not  be  submitted  to 
the  permitting  authority  or  the 
Administrator.  Neither  the  permitting 
authority  nor  the  Administrator  shall  be 
under  any  obligation  to  review  or 
evaluate  the  sufficiency  of  such 
documents,  if  submitted. 

(2)  Upon  receipt  by  the  Administrator 
of  a  complete  application  for  a  general 
account  under  paragraph  (b)(1)  of  this 

section: 

(i)  The  Administrator  will  establish  a 
general  account  for  the  person  or 
persons  for  whom  the  application  is 
submitted. 

(ii)  The  NOx  authorized  account 
representative  and  any  alternate  NOx 
authorized  account  representative  for 
the  general  account  shall  represent  and, 
by  Itis  or  her  representations,  actions, 
inactions,  or  submissions,  legally  bind 
each  person  who  has  an  ownership 
interest  with  n«pect  to  NOx  allowances 
held  in  the  general  account  in  all 
matters  pertaining  to  the  NOx  Budget 
Trading  Program,  not  withstanding  any 
agreement  between  the  NOx  authorized 
account  representative  or  any  alternate 


NOx  authorized  account  representative 
and  such  person.  Any  such  person  shall 
be  bound  by  any  order  or  decision 
issued  to  the  NOx  authorized  account 
representative  or  any  alternate  NOx 
authorized  account  representative  by 
the  Administrator  or  a  court  regarding 
the  general  account. 

(iii)  Each  submission  concerning  the 
general  account  shall  be  submitted, 
signed,  and  certified  by  the  NOx 
authorized  account  representative  or 
any  alternate  NOx  authorized  account 
representative  for  the  persons  having  an 
ownership  interest  with  respect  to  NOx 
allowances  held  in  the  general  account. 
Each  such  submission  shall  include  the 
following  certification  statement  by  the 
NOx  authorized  account  representative 
or  any  alternate  NOx  authorizing 
actxjunt  representative:  "1  am 
authorized  to  make  this  submission  on 
behalf  of  the  persons  having  an 
ownership  interest  with  respect  to  the 
NOx  allowances  held  in  the  general 
account.  I  certify  under  penalty  of  law 
that  1  have  {>ersonally  examined,  and  am 
familiar  with,  the  statements  and 
information  submitted  in  this  document 
and  all  its  attachments.  Based  on  my 
inquiry  of  those  individuals  vrith 
primary  responsibility  for  obtaining  the 
information,  I  certify  that  the  statements 
and  information  are  to  the  best  of  my 
knowledge  and  belief  true,  accurate,  and 
complete.  1  am  aware  that  there  are 
significant  penalties  for  submitting  false 
statements  and  information  or  omitting 
required  statements  and  information, 
including  the  possibility  of  fine  or 
imprisonment. " 

(iv)  The  Administrator  will  accept  or 
act  on  a  submission  concerning  the 
general  account  only  if  the  submission 
has  been  made,  signed,  and  certified  in 
accordance  virith  paragraph  (b)(2)(iii)  of 
this  section. 

(3)(i)  An  application  for  a  general 
account  may  designate  one  and  only  one 
NOx  authorized  account  representative 
and  one  and  only  one  alternate  NOx 
authorized  account  representative  who 
may  act  on  behalf  of  the  NOx  authorized 
account  representative.  The  agreement 
by  which  the  alternate  NOx  authorized 
account  representative  is  selected  shall 
include  a  procedure  for  authorizing  the 
alternate  NOx  authorized  account 
representative  to  act  in  lieu  of  the  NOx 
authorized  account  representative. 

(ii)  Upon  receipt  by  the  Administrator 
of  a  complete  application  for  a  general 
account  under  paragraph  (b)(1)  of  this 
section,  any  representation,  action, 
inaction,  m  submission  by  any  alternate 
NOx  authorized  account  representative 
shall  be  deemed  to  be  a  representation, 
action,  inaction,  or  submission  by  the 
NOx  authorized  account  representative. 


(4)(i)  The  NOx  authorized  account 
representative  for  a  general  account  may 
be  changed  at  any  time  upcm  receipt  by 
the  Administrator  of  a  superseding 
complete  application  for  a  general 
account  under  paragraph  (b)(1)  of  this 
section.  Notwithstanding  any  such 
change,  all  representations,  actions, 
inactions,  and  submissions  by  the 
previous  NOx  authorized  account 
representative  prior  to  the  time  and  date 
when  the  Administrator  receives  the 
superseding  application  for  a  general 
account  shall  be  binding  on  the  new 
NOx  authorized  account  representative 
and  the  persons  with  an  ownership 
interest  with  respect  to  the  allowances 
in  the  general  account. 

(ii)  'nie  alternate  NOx  authorized 
account  representative  for  a  general 
account  may  be  changed  at  any  time 
upon  receipt  by  the  Administrator  of  a 
superseding  complete  application  for  a 
general  account  under  paragraph  (b)(l] 
of  this  section.  Notwithstanding  any 
such  change,  all  representations, 
actions,  inactions,  and  submissions  by 
the  previous  alternate  NOx  authorized 
account  representative  prior  to  the  time 
and  date  when  the  Administrator 
receives  the  superseding  application  for 
a  general  account  shall  be  binding  on 
the  new  alternate  NOx  authorized 
account  representative  and  the  persons 
with  an  ownership  interest  with  respect 
to  the  allowances  in  the  general 
account. 

(iii)(A)  In  the  event  a  new  person 
having  an  ownership  interest  with 
respect  to  NOx  allowances  in  the 
general  account  is  not  included  in  the 
list  of  such  persons  in  the  account 
certificate  of  representation,  such  new 
person  shall  be  deemed  to  be  subject  to 
and  bound  by  the  account  certificate  of 
representation,  the  representation, 
actions,  inactions,  and  submissions  of 
the  NOx  authorized  account 
representative  and  any  alternate  NOx 
authorized  account  representative  of  the 
source  or  unit,  and  the  decisions, 
orders,  actions,  and  inacti<ws  of  the 
Administrator,  as  if  the  new  person 
were  included  in  such  list. 

(B)  Within  30  days  following  any 
change  in  the  persons  having  an 
owrership  interest  with  respect  to  NOx 
allowances  in  the  general  account, 
including  the  addition  of  persons,  the 
NOx  authorized  account  representative 
or  any  alternate  NOx  authorized  account 
represenutive  shall  submit  a  revision  to 
the  application  for  a  general  account 
amending  the  list  of  persons  having  an 
ownership  interest  with  respect  to  the 
NOx  allowances  in  the  genwal  account 
to  include  the  change. 

(5)(i)  Once  a  complete  application  for 
a  general  account  undw  paragraph  (bKl) 
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of  this  section  has  been  submitted  and 
received,  the  Administrator  will  rely  on 
the  application  unless  and  until  a 
superseding  complete  application  for  a 
general  account  under  paragraph  (b)(1) 
of  this  section  is  received  by  the 
Administrator. 

(ii)  Except  as  provided  in  paragraph 
(b)(4)  of  this  section,  no  objection  or 
other  conununication  submitted  to  the 
Administrator  concerning  the 
authorization,  or  any  representation, 
action,  inaction,  or  submission  of  the 
NOx  authorized  account  representative 
or  any  alternative  NOx  authorized 
account  representative  for  a  general 
account  shall  affect  any  representation, 
action,  inaction,  or  submission  of  the 
NOx  authorized  account  representative 
or  any  alternative  NOx  authorized 
account  representative  or  the  finality  of 
any  decision  or  order  by  the 
Administrator  under  the  NOx  Budget 
Trading  Program. 

(iii)  The  Administrator  will  not 
adjudicate  any  private  legal  dispute 
concerning  the  authorization  or  any 
representation,  action,  inaction,  or 
submission  of  the  NOx  authorized 
account  representative  or  any 
alternative  NOx  authorized  account 
representative  for  a  general  account, 
including  private  legal  disputes 
concerning  the  proceeds  of  NOx 
allowance  transfers. 

(c)  Account  identification.  The 
Administrator  will  assign  a  unique 
identifying  number  to  each  account 
established  under  paragraph  (a)  or  (b)  of 
this  section. 

f97.S2    NOx  Allowanee  Tracking  System 
rMponalbNItlea  of  NOx  atrttioriaad  account 


(a)  Following  the  establishment  of  a 
NOx  Allowance  Tracking  System 
account,  all  submissions  to  the 
Administrator  pertaining  to  the  account, 
including,  but  not  limited  to, 
submissions  concerning  the  deduction 
or  transfer  of  NOx  allowances  in  the 
account,  shall  be  made  only  by  the  NOx 
authorized  account  representative  for 
the  account. 

(b)  Authorized  account  representative 
identification.  The  Administrator  will 
assign  a  unique  identifying  number  to 
each  NOx  authorized  account 
representative. 

§97.53    Racordatlon  of  NOx  aiowanca 
aiocadoni- 

(a)  The  Administrator  will  record  the 
NOx  allowances  for  2003  in  the  NOx 
Budget  units'  compliance  accounts  and 
the  allocation  set-asides,  as  allocated 
under  subpart  E  of  this  part.  The 
Administrator  will  also  record  the  NOx 
allowances  allocated  under  §  97.88(a)(1) 


for  each  NOx  Budget  opt-in  source  in  its 
compliance  account. 

(b)  Each  year,  after  the  Administrator 
has  made  all  deductions  from  a  NOx 
Budget  unit's  compUance  accoimt  and 
the  overdraft  account  pursuant  to 

$  97.54,  the  Administrator  will  record 
NOx  allowances,  as  allocated  to  the  tmit 
under  subpart  E  of  this  part  or  under 
§  97.88(a)(2).  in  the  compliance  account 
for  the  year  after  the  last  year  for  which 
allowances  were  previously  allocated  to 
the  compUance  account.  Each  year,  the 
Administrator  will  also  record  NOx 
allowances,  as  allocated  luider  subpart  E 
of  this  part,  in  the  allocation  set-aside 
for  the  year  after  the  last  year  for  which 
allowances  were  previously  allocated  to 
an  allocation  set-aside. 

(c)  Serial  nimibers  for  allocated  NOx 
allowances.  When  allocating  NOx 
allowances  to  and  recording  them  in  an 
account,  the  Administrator  will  assign 
each  NOx  allowance  a  unique 
identification  number  that  will  include 
digits  identifying  the  year  for  which  the 
NOx  allowance  is  allocated. 

§97.54   Compliance. 

(a)  NOx  allowance  transfier  deadline. 
The  NOx  allowances  are  available  to  be 
deducted  for  compliance  with  a  unit's 
NOx  Budget  emissions  limitation  for  a 
control  period  in  a  given  year  only  if  the 
NOx  allowances: 

(1)  Were  allocated  for  a  control  period 
in  a  prior  year  or  the  same  year;  and 

(2)  Are  held  in  the  unit's  compliance 
account,  or  the  overdraft  account  of  the 
source  where  the  imit  is  located,  as  of 
the  NOx  allowance  transfer  deadline  for 
that  control  period  or  are  transferred 
into  the  compliance  account  or 
overdraft  account  by  a  NOx  allowance 
transfer  correctly  submitted  for 
recordation  under  §  97.60  by  the  NOx 
allowance  transfer  deadline  for  that 
control  period. 

(b)  Deductions  for  compliance. 
(1)  Following  the  recordation,  in 

accordance  with  §97.61,  of  NOx 
allowance  transfers  submitted  for 
recordation  in  the  unit's  compliance 
account  or  the  overdraft  account  of  the 
source  where  the  unit  is  located  by  the 
NOx  allowance  transfer  deadline  for  a 
control  period,  the  Administrator  will 
deduct  NOx  allowances  available  under 
paragraph  (a)  of  this  section  to  cover  the 
unit's  NOx  emissions  (as  determined  in 
accordance  with  subpart  H  of  this  part), 
or  to  account  for  actual  utilization  under 
§  97.42  (e),  for  the  control  period: 
(i)  From  the  compliance  account;  and 
(ii)  Only  if  no  more  NOx  allowances 
available  under  paragraph  (a)  of  this 
section  remain  in  the  compUance 
account,  from  the  overdraft  account.  In 
deducting  allowances  for  units  at  the 


source  frt>m  the  overdraft  account,  the 
Administrator  will  begin  with  the  imit 
having  the  compUance  account  with  the 
lowest  NOx  Allowance  Tracking  System 
accoimt  number  and  end  with  the  unit 
having  the  compUance  account  with  the 
highest  NOx  Allowance  Tracking 
System  accoimt  number  (with  account 
numbere  sorted  beginning  with  the  left- 
most character  and  ending  with  the 
right-most  character  and  the  letter 
charactere  assigned  values  in 
alphabetical  order  and  less  than  all 
numeric  characters). 

(2)  The  Administrator  wiU  deduct 
NOx  allowances  first  under  paragraph 
(b)(l)(i)  of  this  section  and  then  under 
paranaph  (b)(l  )(ii)  of  this  section: 

(i)  Until  the  number  of  NOx 
allowances  deducted  for  the  control 
period  equals  the  number  of  tons  of 
NOx  emissions,  determined  in 
accordance  with  subpart  H  of  this  part, 
from  the  unit  for  the  control  period  for 
which  compUance  is  being  determined, 
plus  the  number  of  NOx  allowances 
required  for  deduction  to  account  for 
actual  utiUzation  under  §  97.42(e)  for 
the  control  period;  or 

(ii)  Until  no  more  NOx  allowances 
available  under  paragraph  (a)  of  this 
section  remain  in  the  respective 
account. 

(c)(1)  Identification  of  NOx 
aUowances  by  serial  number.  The  NOx 
authorized  account  representative  for 
each  compUance  account  may  identify 
by  serial  number  the  NOx  allowances  to 
be  deducted  bom  the  unit's  compUance 
account  under  paragraph  (b),  (d).  or  (e) 
of  this  section.  Such  identification  shall 
be  made  in  the  compUance  certification 
report  submitted  in  accordance  with 
§97.30. 

(2)  First-in,  first-out.  The 
Administrator  will  deduct  NOx 
allowances  for  a  control  period  bom  the 
compliance  account,  in  the  absence  of 
an  identification  or  in  the  case  of  a 
partial  identification  of  NOx  allowances 
by  serial  number  under  paragraph  (c)(1) 
of  this  section,  or  the  overdraft  account 
on  a  first-in.  first-out  (FIFO)  accounting 
basis  in  the  following  order: 

(i)  Those  NOx  allowances  that  were 
allocated  for  the  control  period  to  the 
unit  under  subpart  E  or  I  of  this  part; 

(ii)  Those  NOx  allowances  that  were 
allocated  for  the  control  period  to  any 
unit  and  transferred  and  recorded  in  the 
account  pursucmt  to  subpart  G  of  this 
part,  in  order  of  their  date  of 
recordation; 

(iii)  Those  NOx  allowances  that  were 
allocated  for  a  prior  control  period  to 
the  unit  under  subpart  E  or  I  of  this  part; 
and 

(iv)  Those  NOx  allowances  that  were 
allocated  for  a  prior  control  period  to 


any  unit  and  transferred  and  recorded  in 
the  account  pursuant  to  subpart  G  of 
this  part,  in  order  of  their  date  of 
recordation. 

(d)  Deductions  for  excess  emissions. 
(1)  After  making  the  deductions  for 
compUance  under  paragraph  (b)  of  this 
section,  the  Administrator  will  deduct 
from  the  unit's  compUance  accoimt  or 
the  overdraft  account  of  the  source 
where  the  unit  is  located  a  number  of 
NOx  allowances,  allocated  for  a  control 
period  after  the  control  period  in  which 
the  unit  has  excess  emissions,  equal  to 
three  times  the  number  of  the  unit's 
excess  emissions. 

(2)  If  the  compUance  account  or 
overdraft  account  does  not  contain 
sufficient  NOx  allowances,  the 
Administrator  will  deduct  the  required 
number  of  NOx  allowances,  regardless 
of  the  control  period  for  which  they 
were  allocated,  whenever  NOx 
aUowances  are  recorded  in  either 
account. 

(3)  Any  allowance  deduction  required 
under  paragraph  (d)  of  this  section  shall 
not  affect  the  UabiUty  of  the  owners  and 
operators  of  the  NOx  Budget  unit  for 
any  fine,  penalty,  or  assessment,  or  their 
obUgation  to  comply  with  any  other 
remedy,  for  the  same  violation,  as 
ordered  under  the  Clean  Air  Act  or 
appUcable  State  law.  The  foUowing 
guidelines  wtU  be  followed  in  assessing 
fines  j)enaldes  or  other  obU^tions: 

(i)  F^r  purposes  of  determming  the 
number  of  days  of  violation,  if  a  NOx 
Budget  unit  has  excess  emissions  for  a 
control  period,  each  day  in  the  control 
period  (153  days)  constitutes  a  day  in 
violation  unless  the  owners  and 
operators  of  the  unit  demonstrate  that  a 
lesser  number  of  days  should  be 
considered. 

(ii)  Each  ton  of  excess  emissions  is  a 
separate  violation. 

(e)  E>eductions  for  units  sharing  a 
common  stack.  In  the  case  of  units 
sharing  a  common  stack  and  having 
emissions  that  are  not  separately 
monitored  or  apportioned  in  accordance 
with  subpart  H  of  this  part: 

(1)  The  NOx  authorized  account 
represenUtive  of  the  units  may  identify 
the  percentage  of  NOx  aUowances  to  be 
deducted  &t>m  each  such  unit's 
compUance  account  to  cover  the  unit's 
share  of  NOx  emissions  from  the 
common  stack  for  a  control  period.  Such 
identification  shall  be  made  in  the 
compUance  certification  report 
submitted  in  accordance  with  §  97.30. 

(2)  Notwithstanding  paragraph 
(b)(2)(i)  of  this  section,  the 
Administrator  will  deduct  NOx 
allowances  for  each  such  unit  until  the 
number  of  NOx  allowances  deducted 
equals  the  units  identified  percentage 


(under  paragraph  (e)(1)  of  this  section) 
of  the  number  of  tons  of  NOx  emissions, 
as  determined  in  accordance  with 
subpart  H  of  this  part,  from  the  common 
stadi  for  the  control  period  for  which 
compUance  is  being  detmroined,  use  the 
number  of  allowances  required  to 
account  for  actual  utilization  under 
§  97.42(e)  for  the  control  period  or,  if  no 
percentage  is  identified,  an  equal 
percentage  for  each  such  unit. 

(f)  The  Administrator  will  record  in 
the  appropriate  compUance  account  or 
overdraft  account  all  deductions  from 
such  an  account  pursuant  to  paragraphs 
(b),  (d).  or  (e)  of  this  section. 

§97.56   Banking. 

(a)  NOx  allowances  may  be  banked  for 
future  use  or  transfer  in  a  compliance 
account,  an  overdraft  account,  or  a 
general  accoimt,  as  foUows: 

(1)  Any  NOx  aUowance  that  is  held  in 
a  compUance  account,  an  overdraft 
accoimt,  or  a  general  account  will 
remain  in  sudb  account  unless  and  until 
the  NOx  allowance  is  deducted  or 
transferred  under  §  97.31,  §  97.54,  or 

§  97.56,  subpart  G  of  this  part,  or 
subpart  I  of  this  part. 

(2)  The  Administrator  wiU  designate, 
as  a  "banked"  NOx  aUowanoe.  any  NOx 
aUowanoe  that  remains  in  a  compliance 
account,  an  overdraft  account,  or  a 
general  account  after  the  Administrator 
has  made  aU  deductions  for  a  given 
control  period  from  the  compliance 
account  or  overdraft  account  pursuant 
to  §97.54. 

(b)  Each  year  starting  in  2004,  after 
the  Administrator  has  completed  the 
designation  of  banked  NOx  aUowances 
under  paragraph  (a)(2)  of  this  section 
and  before  May  1  of  the  year,  the 
Administrator  wiU  determine  the  extent 

-to  which  banked  NOx  aUowances  may 
be  used  for  compUance  in  the  control 
period  for  the  current  year,  as  follows: 

(1)  Hie  Administrator  wiU  determine 
the  total  number  of  banked  NOx 
aUowances  held  in  compUanotf 
accounts,  overdraft  accounts,  or  general 
accounts. 

(2)  If  the  total  number  of  banked  NOx 
aUowances  determined,  under 
paragraph  (b)(1)  of  this  section,  to  be 
held  in  compUance  accounts,  overdraft 
accounts,  or  general  accounts  is  less 
than  or  equal  to  10%  of  the  sum  of  the 
State  trading  program  budgets  for  the 
control  period  for  the  States  in  which 
NOx  Budget  units  are  located,  any 
banked  NOx  allowance  may  be 
deducted  for  compUance  in  accordance 
with  §97.54. 

(3)  If  the  total  number  of  banked  NOx 
aUowances  determined,  under 
paragraph  (b)(1)  of  this  section,  to  be 
held  in  compUance  accounts,  overdraft 


accounts,  or  genoal  accounts  exceeds 
10%  of  the  sum  of  the  State  trading 
program  budgets  for  the  control  period 
for  the  States  in  which  NOx  Budget 
units  are  located,  any  banked  aUowanoe 
may  be  deducted  for  compliance  in 
accordance  with  §  97.54,  except  as 
foUows: 

(i)  The  Administrator  wiU  determine 
the  following  ratio:  0.10  multipUed  by 
the  sum  of  the  State  trading  program   . 
budgets  for  the  control  period  tat  the 
SUtes  in  which  NOx  Budget  units  are 
located  and  divided  by  the  total  number 
of  banked  NOx  allowances  determined, 
under  paragraph  (b)(1)  of  this  section,  to 
be  held  in  compUance  accounts, 
overdraft  accounts,  or  general  accounts. 

(ii)  The  Administrator  wiU  multiply 
the  numbw  of  banked  NOx  aUowances 
in  each  compUance  account  or  overdraft 
account.  The  resulting  product  is  the 
number  of  banked  NOx  aUowances  in 
the  account  that  may  be  deducted  for 
compliance  in  accordance  with  §  97.54. 
Any  banked  NOx  aUowances  in  excess 
of  the  resulting  product  may  be 
deducted  fcH-  compliance  in  aocordanca 
with  §  97.54,  except  that,  if  such  NOx 
allowances  are  used  to  make  a 
deducticm,  two  such  NOx  aUowances 
must  be  deducted  for  each  deduction  of 
one  NOx  aUowance  required  under 
§97.54. 

(c)  Any  NOx  Budget  unit  may  reduce 
its  NOx  emission  rate  in  the  2001  or 
2002  control  period,  the  owner  or 
operator  of  the  unit  may  request  early 
reduction  credits,  and  the  permitting 
authority  may  allocate  NOx  aUowances 
in  2003  to  the  unit  in  accordance  with 
the  fbUowing  requirements. 

(1)  Each  NOx  Budget  unit  for  which 
the  owner  or  operator  requests  any  early 
reduction  credits  under  paragraph  (c)(4) 
of  this  section  shaU  monitor  NCbc 
emissions  in  accordance  with  subpart  H 
of  this  part  starting  in  the  2000  control 
period  and  for  eadh  control  period  for 
which  such  early  reduction  credits  are 
requested.  The  unit's  monitoring  system 
availabiUty  shaU  he  not  less  than  90 
percent  during  the  2000  control  period, 
and  the  unit  must  be  in  full  compUance 
with  any  appUcable  State  or  Federal 
emissions  or  emissions  related 
requirements. 

(2)  NOx  emission  rate  and  heat  input 
under  paragraphs  (c)(3)  through  (5)  of 
this  section  shaU  be  determined  in 
accordance  with  subpart  H  of  this  part. 

(3)  Each  NOx  Budget  unit  for  whidi 
the  owner  or  operator  requests  any  early 
reduction  credits  under  paragraph  (c)(4) 
of  this  section  shaU  reduce  its  NOx 
emission  rate,  for  each  control  period 
for  which  early  reduction  credits  are 
requested,  to  less  than  both  0.25  lb/ 
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mmBtu  and  80  percent  of  the  unit's  NOx 
emission  rate  in  the  2000  control  period. 

(4)  The  NOx  suthorized  account 
representative  of  a  NOx  Budget  unit  that 
meets  the  requirements  of  paragraphs 
(c)(l)and  (3)  of  this  section  may  submit 
to  the  permitting  authority  a  rsquest  for 
early  rediiction  credits  for  the  unit 
based  on  NOx  emission  rate  reductions 
made  by  the  unit  in  the  control  period 
for  2001  or  2002  in  accordance  with 
para0q)h  (3)  of  this  section. 

(i)  In  the  early  reduction  credit 
request,  the  NChc  authorized  account 
may  request  early  reduction  credits  for 
such  control  period  in  an  amount  equal 
to  the  unit's  heat  input  for  such  control 
period  multiplied  by  the  diflierence 
between  0.25  Ib/mmBtu  and  the  unit's 
NOx  emission  rate  for  such  control 
period,  divided  by  2000  lb/ton,  and 
rounded  to  the  nearest  ton. 

(ii)  The  early  reduction  credit  request 
must  be  submitted,  in  a  format  specified 
by  the  permitting  authority,  by  October 
31  of  the  year  in  which  the  NOx 
emission  rate  reductions  on  which  the 
request  is  based  an  made  or  such  later 
date  approved  by  the  permitting 
authority. 

(5)  The  permitting  authority  will 
allocate  NOx  allowances,  to  NOx  Budget 
units  meeting  the  requirements  of 
paragraphs  (c)(1)  and  (3)  of  this  section 
and  covered  by  early  reduction  requests 
meeting  the  requirements  of  paragraph 
(c)(4)(ii)  of  this  section,  in  accordance 
%vith  the  following  procedures: 

(i)  Upon  receipt  of  each  early 
reduction  credit  request,  the  permitting 
authority  will  accept  the  request  only  if 
the  lequiraments  of  paragraphs  (c)(1). 
(3).  and  (4)(ii)  of  this  section  are  met 
and,  if  the  request  is  accepted,  will 
make  any  necessary  adjustments  to  the 
request  to  ensure  that  the  amount  of  the 
early  reduction  credits  requested  meets 
the  requirement  of  paragraphs  (c)(2)  and 
(4)  of  mis  section. 

(ii)  If  the  State's  compliance 
supplement  pool  has  an  amount  of  NOx 
allowances  not  less  than  the  number  of 
early  reduction  credits  in  all  accepted 
early  reduction  credit  requests  for  2001 
and  2002  (as  adjusted  under  paragraph 
(c)(5)(i)  of  this  section),  the  permitting 
authority  tvill  allocate  to  each  NOx 
Budget  unit  covered  by  such  accepted 
requests  one  allowance  for  each  early 
reduction  credit  requested  (as  adjusted 
tmder  paragraph  (c)(5)(i)  of  this  secticm). 

(iii)  if  the  State's  compliance 
supplement  pool  has  a  smaller  amount 
of  NOx  allowances  than  the  number  of 
early  reduction  credits  in  all  accepted 
early  reduction  credit  requests  for  2001 
and  2002  (as  adjusted  under  paragraph 
(c)(5)(i)  of  this  section),  the  permitting 
authority  will  allocate  NOx  allowances 


to  each  NOx  Budget  imit  covered  by 
such  accepted  requests  according  to-tbe 
following  formula: 

Unit's  allocatad  early  raduction  cradits  ■ 
[(Unit's  ac^ustad  early  nduction  ciedito)/ 
(Total  ad|uatad  early  raductioa  cradiu 
raquestad  by  all  units))  x  (Available  NOx 
allowances  from  the  State's  compliance 
supplameat  pool) 

Where: 

"Unit's  adjusted  early  reduction  credits"  is 
the  number  of  euiy  reduction  credits  for 
the  unit  for  2001  and  2002  in  accepted 
early  reduction  credit  raquesta,  as 
adjusted  under  para^aph  (c)(SKi)  of  this 
section. 

"Total  adjusted  early  reduction  credits 
requested  by  all  units"  is  the  number  of 
early  reduction  credits  for  all  units  fat 
2001  and  2002  in  accepted  early 
reduction  credit  requests,  as  adjusted 
under  paragraph  (c)(S)(i)  of  this  section. 

"Available  NOx  allowances  fromiha  State's 
compliance  supplement  pool"  is  the 
number  of  NOx  allowances  in  the  State's 
compliance  supplement  pool  and 
available  Cor  early  reduction  credits  far 
2001  and  2002. 

(6)  By  May  1,  2003,  the  permitting 
authority  wtil  sulmut  to  the 
Administrator  the  allocations  of  NOx 
allowances  determined  imder  paragraph 
(c)(5)  of  this  section.  The  Administrator 
will  record  such  allocations  to  the 
extent  that  they  are  consistent  with  the 
requirements  of  paragraphs  (c)(1) 
through  (5)  of  this  section. 

(7)  NO^  allowances  recorded  tmder 
paragraph  (c)(6)  of  this  section  may  be 
deducted  for  compliance  under  S  97.54 
for  the  control  periods  in  2003  or  2004. 
Notwithstanding  paragraph  (a)  of  this 
section,  the  Administrator  will  deduct 
as  retired  any  NOx  allowance  that  is 
recorded  under  paragraph  (c)(6)  of  this 
section  and  is  not  deducted  for 
compliance  in  accordance  with  §97.54 
for  the  control  period  in  2003  or  2004. 

(8)  NOx  allowances  recorded  imder 
paragraph  (c)(6)  of  this  section  are 
treated  as  banked  allowances  in  2004  for 
the  purposes  of  paragraphs  (a)  and  (b)  of 
this  section. 

197,56    Account  error. 

The  Administrator  may,  at  his  or  her 
sole  discretion  and  on  his  or  her  own 
motion,  correct  any  error  in  any  NOx 
Allowance  Tracking  System  accoimt. 
Within  10  business  days  of  making  such 
correction,  the  Administrator  will  notify 
the  NOx  authorized  account 
representative  for  the  account. 

§•7.97   Ctoekig  el  general  acoounls. 
(a)  The  NOx  authorized  account 
representative  of  a  general  accoimt  may 
instruct  the  Administrator  to  close  the 
account  by  submitting  a  statement 
requesting  deletion  of  the  accoimt  bom 


the  NOx-Allowance  Tracking  System 
and  by  oonectly  submitting  for 
recordation  iindar#-87.60  an  aUowanee 
transfar  of  all  NOx  allowaneesin  the 
account  to  one  or  more  other  NOx 
Allowance  Tracking  Sjrstem  accounts. 

(b)  If  a  general  account  shows  no 
activity  for  a  period  of  a  year  or  more 
and  does  not  contain  any  NOx 
allowances,  the  Administrator  may 
notify  the  NOx  authorized  accoimt 
representative  for  the  account  that  the 
account  will  be  doaed  and  deleted  from 
the  NOx  Allowance  Tracking  System 
following  20  business  d^s  after  the 
notice  is  sent.  The  account  «viU  be 
closed  after  the  20-day  pmod  unless 
before  the  end  of  the  2CNlay  period  the  - 
Administrator  receives  a  correctly 
submitted  transfer  of  NOx  allowances 
into  the  account  under  §  97.60  or  a 
statement  submitted  by  the  NOx 
authorized  account  representative 
demonstrating  to  the  satisfaction  of  the 
AdministratcM'  good  cause  as  to  why  the 
account  should  not  be  closed. 

Subpart  Q— NOx  AHowanca  Transfara 
iVTM    SubmteslonofNOx) 


The  NOx  authorized  account 
representatives  seeking  recordation  of  a 
NOx  allowance  transfer  shall  submit  the 
transfer  to  the  Administrator.  To  be 
considered  correctly  submitted,  the  NOx 
allowance  transfer  shall  include  the 
following  elements  in  a  format  specified 
by  the  Administrator: 

(a)  The  numbera  identifying  both  the 
transferror  and  transferee  accounts; 

(b)  A  specification  by  serial  number  of 
each  NOx  allowance  to  be  transferred; 
and 

(c)  The  printed  luune  and  signature  of 
the  NOx  authorized  account 
representative  of  the  transferror  account 
and  the  date  signed. 

I97J1    EPA  raeordaaon. 

(a)  Within  5  business  days  of 
receiving  a  NOx  allowance  transfer, 
except  as  provided  in  paragraph  (b)  of 
this  section,  the  Administrator  will 
record  a  NOx  allowance  transfer  by 
moving  each  NOx  allowance  from  the 
transferror  account  to  the  transferee 
account  as  specified  by  the  request, 
provided  that: 

(1)  The  transfer  is  correctly  submitted 
under  §  97.60; 

(2)  llie  transferror  account  includes 
each  NOx  allowance  identified  by  serial 
number  in  the  transfer;  and 

(3)  The  transfer  meets  all  other 
requirements  of  this  part. 

(b)  A  NOx  allowance  transfer  that  is 
submitted  for  recordation  following  the 
NOx  allowance  transfer  deadline  and 
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that  includes  any  NOx  allowances 
allocated  for  a  control  period  prior  to  or 
the  same  as  the  control  period  to  which 
the  NOx  allowance  transfer  deadline 
applies  will  not  be  recorded  until  after 
completion  of  the  process  of  recordation 
of  NOx  allowance  allocations  in 
§  97.53(b). 

(c)  Where  a  NOx  allowance  transfer 
submitted  for  recordation  fails  to  meet 
the  requirements  of  paragraph  (a)  of  this 
section,  the  Administrator  will  not 
record  such  transfer. 

{07.62    Notmcallon. 

(a)  Notification  of  recordation.  Within 
5  business  days  of  recordation  of  a  NOx 
allowance  transfer  under  §  97.61,  the 
Administrator  mil  notify  each  party  to 
the  transfer.  Notice  will  be  given  to  the 
NOx  authorized  account  representatives 
of  both  the  transferror  and  transferee 
accounts. 

(b)  Notification  of  non-recordation. 
Within  10  business  days  of  receipt  of  a 
NOx  allowance  transfer  that  fails  to 
meet  the  requirements  of  §  97.61(a)  the 
NOx  authorized  account  representatives 
of  both  accounts  subject  to  the  transfer 
of: 

(1)  A  decision  not  to  record  the 
transfer,  and 

(2)  The  reasons  for  such  non- 
recordation. 

(c)  Nothing  in  this  section  shall 
preclude  the  submission  of  a  NOx 
allowance  transfer  for  recordation 
following  notification  of  non- 
recordation. 

Subpart  H—Monttorlng  and  Reporting 

f  97.70    General  Requlramants. 

The  owners  and  operatore,  and  to  the 
extent  applicable,  the  NOx  authorized 
account  representative  of  a  NOx  Budget 
unit,  shall  comply  with  the  monitoring 
and  reporting  requirements  as  provided 
in  this  subpart  and  in  subpart  H  of  part 
75  of  this  chapter.  For  purposes  of 
complying  with  such  requirements,  the 
definitions  in  §  97.2  and  in  §  72.2  of  this 
chapter  shall  apply,  and  the  terms 
"affected  unit,"  "designated 
representative,"  and  "continuous 
emission  monitoring  system"  (or 
"CEMS")  in  part  75  of  this  chapter  shall 
be  replaced  by  the  terms  "NOx  Budget 
unit,"  "NOx  authorized  account 
representative,"  and  "continuous 
emission  monitoring  sjrstem"  (or 
"CEMS").  respectively,  as  defined  in 
§97.2. 

(a)  Requirements  for  installation, 
certification,  and  data  accownting.  The 
owner  or  operator  of  each  NOx  Budget 
unit  must  meet  the  following 
requirements.  These  provisions  also 
apply  to  a  unit  for  which  an  application 


for  a  NOx  Budget  opt-in  permit  is 
submitted  and  not  denied  or  withdrawn, 
as  provided  in  subpart  I  of  this  part: 

(1)  Install  all  monitoring  systems 
required  under  this  subpart  for 
monitoring  NOx  mass,  "rhis  includes  all 
systems  required  to  monitor  NOx 
emission  rate,  NOx  concentration,  heat 
input,  and  flow,  in  accordance  with 

§§  75.72  and  75.76. 

(2)  Install  all  monitoring  systems  for 
monitoring  heat  input,  if  required  under 
§  97.76  for  developing  NOx  allowance 
allocations. 

(3)  Successfully  complete  all 
cert^cation  tests  required  under  §  97.71 
and  meet  all  other  provisions  of  this 
subpart  and  part  75  of  this  chapter 
applicable  to  the  monitoring  systems 
under  paragraphs  (a)  (1)  and  (2)  of  this 
section. 

(4)  Record,  and  report  data  from  the 
monitoring  systems  under  paragraphs 
(a)  (1)  and  (2)  of  this  section. 

(b)  Compliance  dates.  The  owner  or 
operator  must  meet  the  requirements  of 
paragraphs  (a)(1)  through  (a)(3)  of  this 
section  on  or  before  the  follownng  dates 
and  must  record  and  report  data  on  and 
after  the  following  dates: 

(1)  NOx  Budget  units  for  which  the 
owner  or  operator  intends  to  apply  for 
early  reduction  credits  under  §  97.55(d) 
must  comply  with  the  requirements  of 
this  subpart  by  May  1 ,  2000. 

(2)  Except  for  NOx  Budget  units  under 
paragraph  (b)(1)  of  this  section,  NOx 
Budget  units  imder  §  97.4  that 
commence  operation  before  January  1. 
2002.  must  comply  with  the 
requirements  of  tltis  subpart  by  May  1 , 
2002. 

(3)  NOx  Budget  units  under  §  97.4 
that  commence  operation  on  or  after 
January  1,  2002  and  that  report  on  an 
annual  basis  under  §  97.74(d)  must 
comply  with  the  requirements  of  this 
subpart  by  the  later  of  the  following 

(i)  May  1.  2002;  or 
(ii)  the  earlier  of: 

(A)  180  days  after  the  date  on  which 
the  unit  commences  operation  or, 

(B)  For  units  under  §  97.4(a)(1),  90 
days  after  the  date  on  whidi  the  unit 
commences  commercial  operation. 

(4)  NOx  Budget  units  under  §  97.4 
that  commence  operation  on  or  after 
January  1,  2002  and  that  report  on  a 
control  season  basis  under  §  97.74(d) 
must  comply  with  the  requirements  of 
this  subput  by  the  later  of  the  follovdng 
dates: 

(i)  the  earlier  of: 

(A)  180  days  after  the  date  on  which 
the  unit  commences  o[>eration  or, 

(B)  for  units  under  §  97.4(a)(1).  90 
days  after  the  date  on  which  the  unit 
commences  commercial  operation. 


(ii)  However,  if  the  applicable 
deadline  under  paragraph  (b)(4)(i)  of 
this  section  does  not  occur  during  a 
control  period.  May  1;  immediately 
following  the  date  determined  in 
accordance  with  paragraph  (b)(4)(i)  of 
this  section. 

(5)  For  a  NOx  Budget  unit  with  a  new 
stack  or  flue  for  which  construction  is 
completed  after  the  applicable  deadline 
under  paragraph  (b)(1).  (b)(2)  or  (b)(3)  of 
this  section  or  subpart  I  of  this  part: 

(i)  90  days  ahet  the  date  on  which 
emissions  first  exit  to  the  atmosphere 
through  the  new  stack  or  flue 

(ii)However,  if  the  unit  reports  on  a 
control  season  basis  under  §  97.74(d) 
and  the  applicable  deadline  under 
paragraph  (b)(S)(i)  of  this  section  does 
not  occur  during  the  control  period. 
May  1  immediately  following  the 
applicable  deadline  in  paragraph 
(b)(5)(i)  of  this  section. 

(6)  For  a  unit  for  which  an  application 
for  a  NOx  Budget  opt-in  permit  is 
submitted  and  not  denied  or  withdrawn, 
the  compliance  dates  specified  under 
subpart  I  of  this  part. 

(c)  Reporting  aata  prior  to  initial 
certification.  (1)  The  owner  or  operator 
of  a  NOx  Budget  unit  that  misses  the 
certification  deadline  under  paragraph 
(b)(1)  of  this  section  is  not  eligible  to 
apply  for  early  reduction  credits.  The 
o%raer  or  (^Derator  of  the  unit  becomes 
subject  to  the  certification  deadline 
underparagraph  (b)(2)  of  this  section. 

(2)  Tne  owner  or  operator  of  a  NOx 
Budget  under  paragraphs  (b)(3)  or  (b)(4) 
of  this  section  must  determine,  record 
and  report  NOx  mass,  beat  input  (if 
required  for  purposes  of  allocations)  and 
any  other  values  required  to  detennine 
NOx  Mass  (e.g.  NOx  emission  rate  and 
heat  input  or  NOx  concentration  and 
stack  flow)  using  the  provisions  of 
§  75.70(g)  of  this  chapter,  from  the  date 
and  hour  that  the  unit  starts  operating 
until  all  required  certification  tests  are 
successfully  completed. 

(d)  Prohibitions.  (1)  No  owner  or 
operatw  of  a  NOx  Budget  unit  or  a  non- 
NOx  Budget  unit  monitored  under 

8  75.72(b)(2)(ii)  shall  use  any  alternative 
mcmitoiing  system,  alternative  reference 
method,  or  any  other  alternative  for  the 
required  continuous  emission 
monitoring  system  without  having 
obtained  prior  written  approval  in 
accordance  with  §97.75. 

(2)  No  owner  or  operator  of  a  NOx 
Budget  unit  or  a  non-NOx  Budget  unit 
monitored  under  §  75.72(b)(2)(ii)  shall 
operate  the  unit  so  as  to  discharge,  or 
allow  to  be  discharged.  NOx  emissions 
to  the  atmosphere  %vithout  accounting 
for  all  such  emissions  in  accordance 
with  the  applicable  provisions  of  this 
subpart  and  part  75  of  this  chapter 
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except  as  provided  for  in  $  75.74  of  this 
chapter. 

(3)  No  owner  or  operator  of  a  NOx 
Budget  unit  or  a  non-NOx  Budget  unit 
monitored  under  §  75.72(b)(2)(ii)  shall 
disrupt  the  continuous  emission 
monitoring  system,  any  portion  thereof, 
or  any  other  approved  emission 
monitoring  method,  and  thereby  avoid 
monitoring  and  recording  NOx  mass 
emissions  discharged  into  the 
atmosphere,  except  for  periods  of 
recertification  or  periods  when 
calibration,  quality  assiuance  testing,  or 
maintenance  is  performed  in  accordance 
with  the  applicable  provisions  of  this 
subpart  and  part  75  of  this  chapter 
except  as  provided  for  in  §  75.74  of  this 
chapter. 

(4)  No  owner  or  operator  of  a  NOx 
Budget  unit  or  a  non-NOx  Budget  unit 
monitored  under  $  75.72(b)(2)(ii)  shall 
retire  or  permanently  discontinue  use  of 
the  continuous  emission  monitoring 
system,  any  component  thereof,  or  any 
other  approved  emission  monitoring 
system  under  this  subpart,  except  under 
any  one  of  the  following  drciimstanoes: 

(i)  During  the  period  that  the  unit  is 
covered  by  a  retired  unit  exemption 
under  §  97.5  that  is  in  effect; 

(ii)  The  owner  or  operator  is 
monitoring  emissions  from  the  unit  with 
another  certified  monitoring  system 
approved,  in  accordance  with  the 
applicable  provisions  of  this  subpart 
and  part  75  of  this  chapter,  by  the 
permitting  authority  for  use  at  that  unit 
that  provides  emission  data  for  the  same 
pollutant  or  parameter  as  the  retired  or 
discontinued  monitoring  system;  or 

(iii)  The  NOx  authorized  account 
representative  submits  notification  of 
the  date  of  certification  testing  of  a 
replacement  monitoring  system  in 
accordance  with  §  97.71(b)(2). 

197.71    InNtaloertHlcMlenand 

(a)  The  owner  or  operator  of  a  NOx 
Budget  unit  that  is  subject  to  an  Acid 
Rain  emissions  limitation  shall  comply 
with  the  initial  certification  and 
recertification  procedures  of  part  75  of 
this  chapter,  except  that: 

(1)  If,  prior  to  January  1, 1998,  the 
Administrator  approved  a  petition 
under  §  75.1 7  (a)  or  (b)  of  this  chapter 
for  apportioning  the  NOx  emission  rate 
measured  in  a  common  stack  or  a 
petition  under  §  75.66  of  this  chapter  for 
an  alternative  to  a  requirement  in 
§  75.1 7  of  this  chapter,  the  NOx 
authorized  account  representative  shall 
resubmit  the  petition  to  the 
Administrator  under  §  97.75(a)  to 
determine  if  the  approval  applies  under 
the  NOx  Budget  Trading  Program. 


(2)  For  any  additional  CEMS  required 
under  the  common  stack  provisions  in 
§  75.72  of  this  chapter,  or  for  any  NOx 
concentration  CEMS  used  under  the 
provisions  of  §  75.71(a)(2)  of  this 
chapter,  the  owner  or  operator  shall 
meet  the  requirements  of  paragraph  (b) 
of  this  section. 

(b)  The  owner  or  operator  of  a  NOx 
Budget  unit  that  is  not  subject  to  an 
Acid  Rain  emissions  limitation  shall 
comply  with  the  following  initial 
certification  and  recertification 
procedures,  except  that  the  owner  or 
operator  of  a  unit  that  qualifies  to  use 
the  low  mass  emissions  excepted 
monitoring  methodology  under  $  75.19 
shall  also  meet  the  requirements  of 
paragraph  (c)  of  this  section  and  the 
owner  or  operator  of  a  unit  that  qualifies 
to  use  an  alternative  monitoring  system 
imder  subpart  E  of  part  75  of  this 
chapter  shall  also  meet  the  requirements 
of  paragraph  (d)  of  this  section.  The 
owner  or  operator  of  a  NOx  Budget  unit 
that  is  subject  to  an  Acid  Rain  emissions 
limitation,  but  requires  additional 
CEMS  under  the  common  stack 
provisions  in  §  75.72  of  this  chapter,  or 
that  uses  a  NOx  concentration  C£MS 
under  §  75.71(a)(2)  of  this  chapter  also 
shall  comply  with  the  following  initial 
certification  and  recertification 
procedures. 

(1)  Requirements  for  initial 
certification.  The  owner  or  operator 
shall  ensure  that  each  monitoring 
system  required  by  subpart  H  of  part  75 
of  this  chapter  (which  includes  the 
automated  data  acquisition  and 
handling  system)  successfully 
completes  all  of  the  initial  certification 
testing  required  imder  §  75.20  of  this 
chapter,  llie  owner  or  operator  shall 
ensure  that  all  appficable  certification 
tests  are  successfully  completed  by  the 
deadlines  specified  in  §  97.70(b).  In 
addition,  whenever  the  owner  or 
operator  installs  a  monitoring  system  in 
order  to  meet  the  requirements  of  this 
part  in  a  location  where  no  such 
monitoring  system  was  previously 
installed,  initial  certification  according 
to  §  75.20  is  required. 

(2)  Requirements  for  recertification. 
Whenever  the  owner  or  operator  makes 
a  replacement,  modification,  or  change 
in  a  certified  monitoring  system  that  the 
Administrator  determines  significantly 
affects  the  ability  of  the  system  to 
acctuately  measure  or  record  NOx  mass 
emissions  or  heat  input  or  to  meet  the 
requirements  of  §  75.21  of  this  chapter 
or  appendix  B  to  part  75  of  this  chapter, 
the  owner  or  operator  shall  recertify  the 
monitoring  system  according  to 

§  75.20(b)  of  this  chapter.  Ftuthermore. 
whenever  the  owner  or  operator  makes 
a  replacement,  modification,  or  change 


to  the  flue  gas  handling  system  or  the 
imit's  operation  that  the  Administrator 
determines  to  significantly  change  the 
flow  or  concentration  profile,  the  owner 
or  operator  shall  recertify  the 
continuous  emissions  monitoring 
system  according  to  §  75.20(b)  of  this 
chapter.  Examples  of  changes  which 
require  recertification  include: 
Replacement  of  the  analyzer,  change  in 
location  or  orientation  of  the  sampling 
probe  or  site,  or  rhangingof  flow  rate 
monitor  polynomial  coefficients. 

(3)  Certification  approval  process  for 
initial  certifications  and  recertification. 

(i)  Notification  of  certification.  The 
NOx  authorized  account  representative 
shall  submit  to  the  Administrator,  the 
appropriate  EPA  Regional  Office  and  the 
permitting  authority  a  written  notice  of 
the  dates  of  certification  in  accordance 
with  §97.73. 

(ii)  Certification  application.  The  NOx 
authorized  account  representative  shall 
submit  to  the  Administrator,  the 
appropriate  EPA  Regional  Office  and  the 
permitting  authority  a  certification 
application  for  each  monitoring  system 
required  under  subpart  H  of  part  75  of 
this  chapter.  A  complete  certification 
application  shall  include  the 
information  specified  in  subpart  H  of 
part  75  of  this  chapter. 

(iii)  Except  for  units  using  the  low 
mass  emission  excepted  methodology 
under  $  75.19  of  this  chapter,  the 
provisional  certification  date  for  a 
monitor  shall  be  determined  using  the 
procediues  set  forth  in  $  75.20(a)(3)  of 
this  chapter.  A  provisionally  certified 
monitor  may  be  used  under  the  NOx 
Budget  Trading  Program  for  a  period  not 
to  exceed  120  days  after  receipt  by  the 
Administrator  of  the  complete 
certification  application  for  the 
monitoring  system  or  component 
thereof  under  paragraph  (b)(3)(ii)  of  this 
section.  Data  measured  and  recorded  by 
the  provisionally  certified  monitoring 
system  or  component  thereof,  in 
accordance  with  the  reqiiirements  of 
part  75  of  this  chapter,  will  be 
considered  vahd  quaUty-assured  data 
(retroactive  to  the  date  and  time  of 
provisional  certification),  provided  that 
the  Administrator  does  not  invalidate 
the  provisional  certification  by  issuing  a 
notice  of  disapproval  %vithin  120  days  of 
receipt  of  the  complete  certification 
application  by  the  Administrator. 

(iv)  Certification  application  formal 
approval  process.  The  Administrator 
will  issue  a  written  notice  of  approval 
or  disapproval  of  the  certification 
application  to  the  owner  or  operator 
within  120  days  of  receipt  of  the 
complete  certification  application  imder 
paragraph  (b)(3)(ii)  of  this  section.  In  the 
event  the  Administrator  does  not  issue 


such  a  notice  within  such  120-day 
period,  each  monitoring  system  which 
meets  the  applicable  performance 
requirements  of  part  75  of  this  chapter 
and  is  included  in  the  certification 
application  will  be  deemed  certified  for 
use  under  the  NOx  Budget  Trading 
Program. 

(A)  Approval  notice.  If  the 
certification  application  is  complete  and 
shows  that  each  monitoring  system 
meets  the  applicable  performance 
requirements  of  part  75  of  this  chapter, 
then  the  Administrator  will  issue  a 
written  notice  of  approval  of  the 
certification  application  within  120 
days  of  receipt. 

(B)  Incomplete  application  notice.  A 
certification  application  will  be 
considered  complete  when  all  of  the 
applicable  information  required  to  be 
submitted  under  paragraph  (b)(3)(ii)  of 
this  section  has  been  received  by  the 
Administrator.  If  the  certification 
application  is  not  complete,  then  the 
A(uninistrator  will  issue  a  written 
notice  of  incompleteness  that  sets  a 
reasonable  date  by  which  the  NOx 
authorized  account  representative  must 
submit  the  additional  information 
required  to  complete  the  certification 
application.  If  the  NOx  authorized 
account  representative  does  not  comply 
with  the  notice  of  incompleteness  by  the 
specified  date,  then  the  Administrator 
may  issue  a  notice  of  disapproval  under 
paragraph  (b)(3)(iv)(C)  of  this  section. 

(CfDisapproval  notice.  If  the 
certification  application  shows  that  any 
monitoring  system  or  component 
thereof  does  not  meet  the  performance 
requirements  of  this  part,  or  if  the 
certification  application  is  incomplete 
and  the  requirement  for  disapproval 
under  paragraph  (b)(3)(iv)(B)  of  this 
section  has  been  met,  the  Administrator 
will  issue  a  written  notice  of 
disapproval  of  the  certification 
application.  Upon  issuance  of  such 
notice  of  disapproval,  the  provisional 
certification  is  invalidated  by  the 
Administrator  and  the  data  measured 
and  recorded  by  each  uncertified 
monitoring  system  or  component 
thereof  shall  not  be  considered  valid 
quaUty-assured  data  beginning  with  the 
date  and  hour  of  provisional 
certification.  The  owner  or  operator 
shall  follow  the  procedures  for  loss  of 
certification  in  paragraph  (b)(3)(v)  of 
this  section  for  each  monitoring  system 
or  component  thereof  which  is 
.  disapproved  for  initial  certification. 

(D)  Audit  decertification.  The 
Administrator  may  issue  a  notice  of 
disapproval  of  the  certification  statiis  of 
a  monitor  in  accordance  with  §  97.72(b). 

(v)  Procedures  for  loss  of  certification. 
If  the  Administrator  issues  a  notice  of 
disapproval  of  a  certification 


application  under  paragraph 
(b)(3)(iv)(C)  of  this  section  or  a  notice  of 
disapproval  of  certification  status  under 
paragraph  (b)(3)(iv)(D)  of  this  section, 
then: 

(A)  The  owner  or  operator  shall 
substitute  the  following  values,  for  each 
hour  of  unit  operation  during  the  period 
of  invalid  data  beginning  with  the  date 
and  hour  of  provisional  certification  and 
continuing  imtil  the  time,  date,  and 
hour  specified  under  §  75.20(a)(5)(i)  of 
this  chapter 

(1)  For  tmits  using  or  intending  to 
monitor  for  NOx  emission  rate  and  heat 
input  or  for  units  using  the  low  mass 
emission  excepted  methodology  under 
§  75.19  of  this  chapter,  the  maximum 
potential  NOx  emission  rate  and  the 
maximumpotential  hourly  heat  input  of 
the  unit. 

(2)  For  imits  intending  to  monitor  for 
NOx  mass  emissions  using  a  NOx 
pollutant  concentration  monitor  and  a 
flow  monitor,  the  maximum  potential 
concentration  of  NOx  and  the  maximum 
potential  flow  rate  of  the  unit  under 
section  2.1  of  appendix  A  of  part  75  of 
this  chapter, 

(B)  The  NOx  authorized  account 
representative  shall  submit  a 
notification  of  certification  retest  dates 
and  a  new  certification  application  in 
accordance  with  paragraphs  (b)(3)(i)  and 
(ii)  of  this  section;  and  (C)  The  owner  or 
operator  shall  repeat  all  certification 
tests  or  other  requirements  that  were 
failed  by  the  monitoring  system,  as 
indicated  in  the  Administrator's  notice 
of  disapproval,  no  later  than  30  unit 
operating  days  after  the  date  of  issuance 
of  the  notice  of  disapproval. 

(c)  Initial  certification  and 
recertification  procedures  for  low  mass 
emission  units  using  the  excepted 
methodologies  under  §  75.19  of  this 
chapter.  The  owner  or  operator  of  a  gas- 
fired  or  oil-fired  unit  using  the  low  mass 
emissions  excepted  methodology  under 
§  75.19  of  this  chapter  shall  meet  the 
applicable  general  operating 
requirements  of  §  75.10  of  this  chapter, 
the  applicable  requirements  of  §  75.19  of 
this  chapter,  and  the  appUcable 
certification  requirements  of  §97.71  of 
this  chapter,  except  that  the  excepted 
methodology  shall  be  deemed 
provisionally  certified  for  use  under  the 
NOx  Budget  Trading  Program,  as  of  the 
following  dates: 

(i)  For  units  that  are  reporting  on  an 
aimual  basis  under  §  97.74(d] 

(A)  For  a  unit  that  has  commences 
operation  before  its  compliance 
deadline  under  §  97.71(b),  from  January 
1  of  the  year  following  submission  of 
the  certification  application  for  approval 
to  use  the  low  mass  emissions  excepted 
methodology  under  §  75.19  of  this 


diapter  until  the  completion  of  the 
period  for  the  Administrator's  review;  or 

(B)  For  a  unit  that  conunenoes 
operation  after  its  compliance  deadline 
under  §  97.71(b),  the  date  of  submission 
of  the  certificaation  application  for 
approval  to  use  the  low  mass  emissions 
excepted  methodology  under  §  75.19  of 
this  chapter  until  the  completion  of  the 
period  for  the  Administrator's  review,  or 

(ii)  For  units  that  are  reporting  on  a 
control  period  basis  under 
§97.74(b)(3)(ii)  of  this  part: 

(A)  For  a  unit  that  commenced 
operation  before  its  compliance 
deadline  under  §  97.71(b),  where  the 
certification  application  is  submitted 
before  May  1,  from  May  1  of  the  year  of 
the  submission  of  the  certification 
application  for  approval  to  use  the  low 
mass  emissions  excepted  methodology 
under  §  75.19  of  this  chapter  until  the 
completion  of  the  period  for  the 
Administrator's  review;  or 

(B)  For  a  unit  that  conunenced 
operation  before  its  compliance 
deadline  under  §  97.71(b),  where  the 
certification  application  is  submitted 
after  May  1,  from  May  1  of  the  year 
following  submission  of  the  certification 
appUcation  for  approval  to  use  the  low 
mass  emissions  excepted  methodology 
under  §  75.19  of  this  chapter  until  the 
completion  of  the  period  for  the 
Administrator's  review;  or 

(C)  For  a  unit  that  commences 
operation  after  its  compliance  deadline 
under  §97. 71(b),  where  the  unit 
commences  operation  before  May  1. 
from  May  1  of  the  year  that  the  unit 
commenced  operation,  until  the 
completion  of  the  period  for  the 
Admiiustrator's  review. 

(D)  For  a  unit  that  has  not  operated 
after  its  compUance  deadline  under 

§  97.71(b),  where  the  certification 
application  is  submitted  after  May  1 .  but 
before  October  1st,  from  the  date  of 
submission  of  a  certification  appUcation 
for  approval  to  use  the  low  mass 
emissions  excepted  methodology  under 
§  75.19  of  this  chapter  until  the 
completion  oCthe  period  for  the 
Administrator's  review. 

(d)  Certification/recertification 
procedures  for  alternative  monitoring 
systems.  The  NOx  authorized  account 
representative  representing  the  owner  or 
operator  of  each  unit  applying  to 
monitor  using  an  alternative  monitoring 
system  approved  by  the  Administrator 
under  subpart  E  of  part  75  of  this 
chapter  shall  apply  for  certification  to 
the  administrator  prior  to  use  of  the 
system  under  the  NOx  Trading  Program, 
llie  NOx  authorized  account 
representative  shall  apply  for 
recertification  following  a  replacement, 
modification  or  change  according  to  the 
procedures  in  paragraph  (b)  of  this 
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section.  The  owner  or  operator  of  an 
alternative  monitoring  system  shall 
comply  with  the  notification  and 
application  requirements  for 
certification  according  to  the  procedures 
specified  in  paragraph  (b)(3)  of  this 
section  and  §  75. 20(f)  of  this  chapter. 

§07.72   Outofoontrolpartoda. 

(a)  Whenever  any  monitoring  system 
bils  to  meet  the  quality  assurance 
requirements  of  appendix  B  of  part  75 
of  this  chapter,  data  shall  be  substituted 
using  the  applicable  procedures  in 
subpart  D,  appendix  D.  or  appendix  E  of 
part  75  of  this  chapter. 

(b)  Audit  decertification.  Whenever 
both  an  audit  of  a  monitoring  system 
and  a  review  of  the  initial  certification 
or  recertification  application  reveal  that 
any  system  or  component  should  not 
have  been  certified  or  recertified 
because  it  did  not  meet  a  particular 
performance  specification  or  other 
requirement  under  §97.71  or  the 
applicable  provisions  of  part  75  of  this 
chapter,  both  at  the  time  of  the  initial 
certification  or  recertification 
application  submission  and  at  the  time 
of  the  audit,  the  Administrator  will 
issue  a  notice  of  disapproval  of  the 
certification  status  of  such  system  or 
component.  For  the  purposes  of  this 
paragraph,  an  audit  shall  be  either  a 
field  audit  or  an  audit  of  any 
information  submitted  to  the  permitting 
authority  or  the  Administrator.  By 
issuing  the  notice  of  disapproval,  the 
Administrator  revokes  prospectively  the 
certification  status  of  the  system  or 
component.  The  data  measured  and 
recorded  by  the  system  or  component 
shall  not  be  considered  valid  quality- 
assured  data  from  the  date  of  issuance 
of  the  notification  of  the  revoked 
certification  status  until  the  date  and 
time  that  the  o%vner  or  operator 
completes  subsequently  approved  initial 
certification  or  recertification  tests.  The 
owner  or  operator  shall  follow  the 
initial  certification  or  recertification 
procedures  in  §97.71  for  each 
disapproved  system. 

197.73    NotMcadone. 

(a)  The  NOx  authorized  account 
representative  for  a  NOx  Budget  unit 
shall  submit  written  notice  to  the 
permitting  authority,  the  appropriate 
EPA  Regional  Office  and  the 
Administrator  in  accordance  with 

§  75.61  of  this  chapter. 

(b)  For  any  unit  that  does  not  have  an 
acid  rain  emissions  limitation,  the 
permitting  authority  may  waive  the 
requirements  to  notify  the  permitting 
authority  in  paragraph  (a)  of  this  section 
and  the  notification  requirements  in 
S97.71(b)(2)(i). 


197.74 

(a)  General  provisions.  (1)  The  NOx 
authoriaed  account  representative  shall 
comply  with  all  recordkeeping  and 
reporting  requirements  in  this  section 
and  with  the  requirements  of  §  97.10(e). 

(2)  If  the  NOx  authoriaed  account . 
representative  for  a  NOx  Budget  unit 
sub)ect  to  an  Add  Rain  Emission 
limitation  who  signed  and  certified  any 
submission  that  is  made  under  subpart 
F  or  G  of  part  75  of  this  chapter  and 
which  includes  data  and  information 
required  imder  this  subpart  or  subpart  H 
of  part  75  of  this  chapter  is  not  the  same 
person  as  the  designated  representative 
or  the  alternative  designated 
representative  for  the  unit  under  part  72 
of  this  chapter,  the  submission  must 
also  be  signed  by  the  designated 
representative  or  the  alternative 
designated  representative. 

(b)  Monitoring  plans.  (1)  The  owner  or 
operator  of  a  unit  subject  to  an  Acid 
Rain  emissions  limitation  shall  comply 
with  requirements  of  §  75.62  of  this 
chapter,  except  that  the  monitoring  plan 
shall  also  include  all  of  the  informaUon 
required  by  subpart  H  of  part  75  of  this 
chapter. 

(2)  The  owner  or  operator  of  a  unit 
that  is  not  subject  to  an  Acid  Rain 
emissions  limitation  shall  comply  with 
requirements  of  §  75.62  of  this  chiapter, 
except  that  the  monitoring  plan  is  only 
required  to  include  the  information 
required  by  subpart  H  of  part  75  of  this 
chapter. 

(c)  Certification  applications.  The 
NOx  authorized  accoiuit  representative 
shall  submit  an  application  to  the 
permitting  authority,  the  appropriate 
EPA  Regional  Office  and  the 
Administrator  within  45  days  after 
completing  all  initial  certification  or 
recertification  tests  required  under 

§  97.71  including  the  information 
required  luider  subpart  H  of  part  75  of 
this  chapter. 

(d)  Quarterly  reports.  The  NOx 
authorized  account  representative  shall 
submit  quarterly  tepmts.  as  follows: 

(1)  If  a  unit  is  subject  to  an  Acid  Rain 
emission  limitation  or  if  the  owner  or 
operator  of  tiie  NOx  budget  unit  chooses 
to  meet  the  annual  reporting 
requirements  of  this  subpart  H,  the  NOx 
authorized  account  representative  shall 
submit  a  quarterly  repKUt  for  each 
calendar  quarter  beginning  with: 

(i)  For  units  that  elect  to  comply  ^th 
the  early  reduction  credit  provisions 
under  §  97.55,  the  calender  quarter  that 
includes  the  date  of  initial  provisional 
certification  under  §  97.71(b)(3)(ui). 
Data  shall  be  reported  from  the  date  and 
hour  corresponding  to  the  date  and  hour 
of  provisional  certification  ;  or 


(ii)  For  units  commencing  operation 
prior  to  May  1,  2002  that  are  not 
required  to  certify  monitors  by  May  1. 
2000  under  §  97.70(b)(1).  the  earlier  of 
the  calender  quarter  that  includes  the 
date  of  initial  provisional  certification 
under  §  97.71(b)(3)(iii)  or,  if  the 
certification  tests  are  not  completed  by 
May  1.  2002.  the  partial  calender  quarter 
from  May  1.  2002  through  )ime  30. 
2002.  Data  shall  be  recorded  and 
reported  from  the  earlier  of  the  date  and 
hour  corresponding  to  the  date  and  hour 
of  provisional  certification  or  the  first 
hoiu-  on  May  1.  2002;  or 

(iii)  For  a  unit  that  commences 
operation  after  May  1,  2002.  the 
calendar  quarter  in  which  the  unit 
commences  operation.  Data  shall  be 
reported  from  the  date  and  hour 
corresponding  to  when  the  unit 
commenced  operation. 

(2)  If  a  NOx  Dudget  unit  is  not  subject 
to  an  Acid  R<dn  emission  limitation, 
then  the  NOx  authorized  account 
representative  shall  either: 

(i)  Meet  all  of  the  requirements  of  part 
75  of  this  chapter  related  to  monitoring 
and  reporting  NOx  mass  emissions 
during  the  entire  year  and  meet  the 
reporting  deadlines  specified  in 
paragraph  (d)(1)  of  this  section;  or 

(ii)  submit  quarterly  reports  only  for 
the  periods  bom  the  earlier  of  May  1  or 
the  date  and  hour  that  the  owner  or 
operator  successfully  completes  all  of 
the  recertification  tests  required  under 
§  7S.74(d)(3)  through  September  30  ef 
each  year  in  accordance  with  the 
provisions  of  §  75.74(b)  of  this  chapter. 
The  NOx  authorized  accoiuit 
representative  shall  submit  a  quarterly 
report  for  each  calendar  quarter, 
besiiming  with: 

(A)  For  units  that  elect  to  comply  with 
the  early  reduction  credit  provisions 
imder  §  97.55,  the  calender  quarter  that 
includes  the  date  of  initial  provisional 
certification  under  §97. 7Kb)(3)(iii). 
Data  shall  be  reported  from  the  date  and 
hour  corresponding  to  the  date  and  hour 
of  provisional  certification;  or 

(B)  For  units  commencing  operation 
prior  to  May  1,  2002  that  are  not 
required  to  certify  monitors  by  May  1, 
2000  under  §  97.70(b)(1).  the  earlier  of 
the  calender  quarter  that  includes  the 
date  of  initial  provisional  certification 
under  §  97.7lQ))(3)(iii),  or  if  Uie 
certification  tests  are  not  completed  by 
May  1,  2002,  the  partial  calender  quarter 
from  May  1,  2002  through  )tme  30, 
2002.  Data  shall  be  reported  from  the 
earlier  of  the  date  and  hour 
corresponding  to  the  date  and  hour  of 
provisional  certification  or  the  first  hour 
ofMay  1,2002;  or 

(C)  For  units  that  commence 
operation  after  May  1,  2002  during  the 


control  period,  the  calender  quarter  in 
which  the  imit  commences  operation. 
Data  shall  be  reported  from  the  date  and 
hour  corresponding  to  when  the  unit 
commenced  operation;  or 

(D)  For  units  that  commence 
operation  after  May  1,  2002  and  before 
May  1  of  the  year  in  which  the  unit 
commences  operation,  the  earlier  of  the 
calender  quarter  that  includes  the  date 
of  initial  provisional  certification  imder 
§  97.71(b)(3)(iii)  or.  if  the  certification 
tests  are  not  completed  by  May  1  of  the 
year  in  which  the  unit  commences 
operation.  May  1  of  the  year  in  which 
the  unit  commences  operation.  Data 
shall  be  reported  from  the  earlier  of  the 
date  and  hour  corresponding  to  the  date 
and  hour  of  provisional  certification  or 
the  first  hour  of  May  1  of  the  year  after 
the  unit  commences  operation. 

(E)  For  units  that  commence  operation 
cdter  May  1,  2002  and  after  September 
30  of  the  year  in  which  the  unit 
commences  operation,  the  earlier  of  the 
calender  quarter  that  includes  the  date 
of  initial  provisional  certification  imder 
§97.71(b)(3)(iii)  or,  if  the  certification 
tests  are  not  completed  by  May  1  of  the 
year  after  the  unit  commences 
operation.  May  1  of  the  year  after  the 
unit  commences  operation.  Data  shall  be 
reported  from  the  earlier  of  the  date  and 
hour  corresponding  to  the  date  and  hour 
of  provisional  certification  or  the  first 
hour  of  May  1  of  the  year  after  the  unit 
commences  operation. 

(3)  The  NOx  authorized  account 
representative  shall  submit  each 
quarterly  report  to  the  Administrator 
within  30  days  following  the  end  of  the 
calendar  quarter  covered  by  the  report. 
Quarterly  reports  shall  be  submitted  in 
the  manner  specified  in  subpart  H  of 
part  75  of  this  chapter  and  §  75.64  of 
this  chapter. 

(i)  For  units  subject  to  an  Add  Rain 
Emissions  limitation,  quarterly  reports 
shall  include  all  of  the  data  and 
information  required  in  subpart  H  of 
part  75  of  this  chapter  for  each  NOx 
Budget  unit  (or  group  of  units  using  a 
common  stack)  as  well  as  information 
required  in  subpart  G  of  part  75  of  this 
chapter. 

(ii)  For  units  not  subject  to  an  Add 
Rain  Emissions  limitation,  quarterly 
reports  are  only  required  to  include  all 
of  the  data  and  information  required  in 
subpart  H  of  part  75  of  this  chapter  for 
each  NOx  Budget  unit  (or  group  of  units 
using  a  common  stack). 

(4)  Compliance  certification.  The  NOx 
authorized  account  representative  shall 
submit  to  the  Administrator  a 
compliance  certification  in  support  of 
each  quarterly  report  based  on 
reasonable  inquiry  of  those  persons  with 
primary  responsibility  for  ensuring  that 


all  of  the  unit's  emissions  are  correctly 
and  fully  monitored.  The  certification 
shall  state  that: 

(i)  The  monitoring  data  submitted 
were  recorded  in  accordance  with  the 
applicable  requirements  of  this  subpart 
and  part  75  of  this  chapter,  induding 
the  quality  assurance  procedures  and 
spedfications;  and 

(ii)  For  a  unit  with  add-on  NOx 
emission  controls  and  for  all  hours 
where  data  are  substituted  in 
accordance  with  §  75.34(a)(1)  of  this 
chapter,  the  add-on  emission  controls 
were  operating  within  the  range  of 
parameters  listed  in  the  monitoring  plan 
and  the  substitute  values  do  not 
systematically  underestimate  NOx 
emissions;  and 

(iii)  For  a  unit  that  is  reporting  on  a 
control  period  basis  under  §  97.74(d)  the 
NOx  emission  rate  and  NOx 
concentration  values  substituted  for 
missing  data  under  subpart  D  of  part  75 
of  this  chapter  are  calculated  using  only 
values  from  a  control  period  and  do  not 
systematically  underestimate  NOx 
emissions. 

§97.75    PeUtiona 

(a)  The  NOx  authorized  account 
representative  of  a  NOx  Budget  unit 
may  submit  a  petition  under  §  75.66  of 
this  chapter  to  the  Administrator 
requesting  approval  to  apply  an 
alternative  to  any  requirement  of  this 
subpart. 

(b)  Application  of  an  alternative  to 
any  requirement  of  this  subpart  is  in 
accordance  with  this  subpart  only  to  the 
extent  that  the  petition  is  approved  by 
the  Administrator. 

§97.76    Additional  requirements  to  provide 
heat  input  data. 

(a)  The  owner  or  operator  of  a  unit 
that  elects  to  monitor  and  report  NOx 
Mass  emissions  using  a  NOx 
concentration  system  and  a  flow  system 
shall  also  monitor  and  report  heat  input 
at  the  unit  level  using  the  procedures  set 
forth  in  part  75  of  this  chapter. 

(b)  The  owner  or  operator  of  a  unit 
that  monitor  and  report  NOx  Mass 
emissions  using  a  NOx  concentration 
system  and  a  flow  system  shall  also 
monitor  and  report  heat  input  at  the 
unit  level  using  the  procedures  set  forth 
in  part  75  of  this  chapter  for  any  source 
that  is  applying  for  early  reduction 
credits  under  §  97.55. 

Subpart  I— Individual  Opt-lns 

§97 JO    AppNcaMlty. 

A  unit  that  is  in  the  State,  is  not  a 
NOx  Budget  unit  under  §  97.4,  vents  all 
of  its  emissions  to  a  stack,  and  is 
operating,  may  qualify,  under  this 
subpart,  to  become  a  NOx  Budget  opt- 


in  source.  A  unit  that  is  a  NOx  Budget 
unit,  is  covered  by  a  retired  unit 
exemption  under  §  97.5  that  is  in  efiiact. 
or  is  not  operating  is  not  eligible  to 
become  a  NOx  Budget  opt-in  source. 

§97,81    QanaraL 

Except  otherwise  as  provided  in  this 
part,  a  NOx  Budget  opt-in  source  shall 
be  treated  as  a  NOx  Budget  unit  for 
purposes  of  applying  subparts  A 
through  H  of  this  part. 

%wrjn    NOx  aulttortsed  account 


A  unit  for  which  an  appUcation  for  a 
NOx  Budget  opt-in  permit  is  submitted, 
or  a  NOx  Budget  opt-in  source,  located 
at  the  same  source  as  one  or  more  NOx 
Budget  units,  shall  have  the  same  NOx 
authorized  account  representative  as 
such  NOx  Budget  units. 

§97J3    Applying  for  NOx  Budget  epNn 


(a)  Applying  for  initial  NOx  Budget 
opt-in  permit.  In  order  to  apply  for  an 
initial  NOx  Budget  opt-in  permit,  the 
NOx  authorized  account  representative 
of  a  unit  qualified  under  §  97.80  may 
submit  to  the  Administrator  and  the 
permitting  authority  at  any  time,  except 
as  provided  under  §  97.86(g): 

(1)  A  complete  NOx  Budget  permit 
application  under  §97.22; 

(2)  A  monitoring  plan  submitted  in 
accordance  with  subpart  H  of  this  part; 
and 

(3)  A  complete  account  certificate  of 
representation  under  §97.13,  if  no  NOx 
authorized  account  representative  has 
been  previously  designated  for  the  unit. 

(b)  Duty  to  reapply.  The  NOx 
authorized  account  representative  of  a 
NOx  Budget  opt-in  source  shall  submit 
to  the  Administrator  and  permitting 
authority  a  complete  NOx  Budget 
permit  application  under  §  97.22  to 
renew  the  NOx  Budget  opt-in  permit  in 
accordance  with  §  97.21(c)  and.  if 
applicable,  an  updated  monitoring  plan 
in  accordance  with  subpart  H  of  this 
part. 


§•7^    OpNni 

The  permitting  authority  will  issue  or 
deny  a  NOx  Budget  opt-in  permit  for  a 
unit  for  which  an  initial  application  for 
a  NOx  Budget  opt-in  permit  under 
§  97.83  is  submitted,  in  accordance  with 
§  97.20  and  the  following: 

(a)  Interim  review  of  monitoring  plan. 
The  Administrator  will  determine,  on 
an  interim  basis,  the  sufficiency  of  the 
monitoring  plan  accompan)ang  the 
initial  application  for  a  NOx  Budget  opt- 
in  permit  under  §  97*83.  A  monitoring 
plan  is  suffident.  for  purposes  of 
interim  review,  if  the  plan  appears  to 
contain  information  demonstrating  that 
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the  NOx  emissions  rate  and  heat  input 
of  the  unit  are  monitored  and  reported 
in  accordance  with  subpart  H  of  this 
part.  A  determinaUon  of  sufficiency 
shall  not  be  construed  as  acceptance  or 
approval  of  the  unit's  monitoring  plan. 

(b)  If  the  Administrator  determines 
that  the  unit's  monitoring  plan  is 
sufficient  under  paragraph  (a)  of  this 
section  and  after  compleUon  of 
monitoring  system  certification  under 
subpart  H  of  this  part,  the  NOx 
emissions  rate  and  the  heat  input  of  the 
unit  shall  be  monitored  and  reported  in 
accordance  with  subpart  H  of  this  part 
for  one  full  control  period  during  which 
monitoring  system  availability  is  not 
less  than  90  percent  and  during  which 
the  unit  is  in  full  compliance  with  any 
applicable  State  or  Federal  emissions  or 
emissions-related  requirements.  Solely 
for  purposes  of  applying  the 
requirements  in  the  prior  sentence,  the 
unit  shall  be  treated  as  a  "NOx  Budget 
unit"  prior  to  issuance  of  a  NOx  Budget 
opt-in  permit  covering  the  unit. 

(c)  Based  on  the  inrormation 
monitored  and  reported  under 
paragraph  (b)  of  this  section,  the  luit's 
iMseline  beat  rate  shall  be  calculated  as 
the  unit's  total  beat  input  (in  mmBtu) 
for  the  control  period  and  the  unit's 
baseline  NOx  emissions  rate  shall  be 
calculated  as  the  unit's  total  NOx  mass 
emissions  (in  lb)  for  the  control  period 
divided  by  the  unit's  baseline  heat  rate. 

(d)  After  calculating  the  baseline  heat 
input  and  the  baseline  NOx  emissions 
rate  for  the  unit  under  paragraph  (c)  of 
this  section,  the  Administrator  will 
provide  this  informaUon  to  the 
permitting  authority  so  the  permitting 
authority  can  serve  a  draft  NOx  Budget 
opt-in  permit  on  the  NOx  authorized 
account  representative  of  the  unit. 

(e)  Confirmation  of  intention  to  opt- 
in.  Within  20  days  after  the  issuance  of 
the  draft  NOx  Budget  opt-in  permit,  the 
NOx  authorized  account  representative 
of  the  unit  must  submit  to  the 
Administrator  and  the  permitting 
authority  a  confirmation  of  the  intention 
to  opt  in  the  unit  or  a  withdrawal  of  the 
application  for  a  NOx  Budget  opt-in 
permit  under  §  97.83.  The  permitting 
authority  will  treat  the  failure  to  make 

a  timely  submission  as  a  withdrawal  of 
the  NOx  Budget  opt-in  permit 
application. 

lO  Issuance  of  draft  NOx  Budget  opt- 
in  permit.  If  the  NOx  authorized 
account  representative  confirms  the 
intention  to  opt  in  the  unit  under 
paragraph  (e)  of  this  section,  the 
permitting  authority  will  issue  the  draft 
NOx  Budget  opt-in  pennit  in  accordance 
with  §97.20. 

(g)  Not  withstanding  paragraphs  (a) 
through  (f)  of  this  section,  if  at  any  time 


before  issuance  of  a  draft  NOx  Budget 
opt-in  permit  for  the  unit,  the 
Administrator  or  the  permitting 
authority  determines  that  the  unit  does 
not  qualify  as  a  NOx  Budget  opt-in 
source  under  §  97.80,  the  permitting 
authority  will  issue  a  draft  denial  of  a 
NOx  Budget  opt-in  permit  for  the  unit 
in  accordance  with  §  97.20. 

(h)  Withdrawal  of  application  for  NOx 
Budget  opt-in  permit.  A  NOx  authorized 
account  representative  of  a  unit  may 
withdraw  its  application  for  a  NOx 
Budget  opt-in  permit  under  §  97.83  at 
any  time  prior  to  the  issuance  of  the 
final  NOx  Budget  opt-in  pennit.  Once 
the  application  for  a  NOx  Budget  opt-in 
permit  is  writhdrawn,  a  NOx  authorized 
account  representative  wanting  to 
reapply  must  submit  a  new  application 
for  a  NOx  Budget  permit  imder  S  97.83. 

(i)  Effective  date.  The  effective  date  of 
the  initial  NOx  Budget  opt-in  permit 
shall  be  May  1  of  the  first  control  period 
starting  after  the  issuance  of  the  initial 
NOx  Budget  opt-in  permit  by  the 
permitting  authority.  The  unit  shall  be 
a  NOx  Budget  opt-in  source  and  a  NOx 
Budget  unit  as  of  the  effective  date  of 
the  initial  NOx  Budget  opt-in  permit. 

•  07J6    NOx  Budget  opHnpemiH 


(a)  Each  NOx  Budget  opt-in  permit 
(including  any  draft  or  proposed  NOx 
Budget  opt-in  permit,  if  applicable)  will 
contain  all  elements  required  for  a 
complete  NOx  Budget  q[)t-in  pennit 
application  under  §  97.22  as  approved 
or  adjusted  by  the  Administrator  or  the 
permitting  authority. 

(b)  Each  NOx  Budget  opt-in  permit  is 
deemed  to  incorporate  automatically  the 
definitions  of  terms  under  §  97.2  and, 
upon  recordation  by  the  Administrator 
under  subpart  F,  G,  or  I  of  this  part, 
every  allocation,  transfer,  or  deduction 
of  NOx  allowances  to  or  from  the 
compliance  accounts  of  each  NOx 
Budget  opt-in  source  covered  by  the 
NOx  Budget  opt-in  permit  or  the 
overdraft  account  of  the  NOx  Budget 
source  where  the  NOx  Budget  opt-in 
source  is  located. 

197.88   Withdrawal  from  NOx  Budget 
Tiadlfig  ProgfMn. 

(a)  Requesting  withdrawal.  To 
withdraw  from  the  NOx  Budget  Trading 
Program,  the  NOx  authorized  account 
representative  of  a  NOx  Budget  opt-in 
source  shall  submit  to  the  Administrator 
and  the  permitting  authority  a  request  to 
withdraw  effective  as  of  a  specified  date 
prior  to  May  1  or  after  September  30. 
The  submission  shall  be  made  no  later 
than  90  days  prior  to  the  requested 
effective  date  of  withdrawal. 


(b)  Conditions  for  withdrawal.  Before 
a  NOx  Budget  opt-in  source  covered  by 
a  request  under  paragraph  (a)  of  this 
section  may  withdraw  from  die  NOx 
Budget  Trading  Program  and  the  NOx 
Budget  opt-in  permit  may  be  terminated 
under  paragraph  (e)  of  this  section,  the 
following  conditions  must  be  met: 

(1)  For  the  control  period  immediately 
before  the  withdrawal  is  to  be  effective, 
the  NOx  authorized  aocotmt 
representative  must  submit  or  must 
have  submitted  to  the  Administrator 
and  the  permitting  authority  an  annual 
compliance  certification  report  in 
accordance  with  §  97.30. 

(2)  If  the  NOx  Budget  opt-in  source 
has  excess  emissions  for  the  control 
period  immediately  before  the 
withdrawal  is  to  be  effective,  the 
Administrator  will  deduct  or  has 
deducted  from  the  NOx  Budget  opt-in 
soiuoe's  compliance  account,  or  the 
overdraft  account  of  the  NOx  Budget 
source  where  the  NOx  Budget  opt-in 
source  is  located,  the  full  amount 
required  under  §  97.54(d)  for  the  control 
period. 

(3)  After  the  requirements  for 
withdrawal  imder  paragraphs  (b)(1)  and 
(2)  of  this  section  are  met,  the 
Administrator  will  deduct  from  the  NOx 
Budget  opt-in  source's  compUance 
account,  or  the  overdraft  account  of  the 
NOx  Budget  source  where  the  NOx 
Budget  opt-in  source  is  located,  NOx 
allowances  equal  in  number  to  and 
allocated  for  the  same  or  a  prior  control 
period  as  any  NOx  allowances  allocated 
to  that  source  under  §  97.88  for  any 
control  period  for  which  the  withdrawal 
is  to  be  effective.  The  Administrator  will 
close  the  NOx  Budget  opt-in  source's 
compliance  account  and  will  establish, 
and  transfer  any  remaining  allowances 
to,  a  new  general  accoimt  for  the  owners 
and  operatore  of  the  NOx  Budget  opt-in 
source.  The  NOx  authorized  account 
representative  for  the  NOx  Budget  opt- 
in  source  shall  become  the  NOx 
authorized  account  representative  for 
the  general  account. 

(c)  A  NOx  Budget  opt-in  source  that 
withdraws  from  the  NOx  Budget 
Trading  Program  shall  comply  with  all 
requirements  under  the  NOtx  Budget 
Trading  Program  concerning  all  yean 
for  which  such  NOx  Budget  opt-in        -_ 
source  was  a  NOx  Budget  opt-in  source, 
even  if  such  requirements  arise  or  must 
be  complied  with  after  the  withdrawal 
takes  effect. 

(d)  Notification. 

(1)  After  the  requirements  for 
withdrawal  under  paragraphs  (a)  and  (b) 
of  this  section  are  met  (including 
deduction  of  the  full  amount  of  NOx 
allowances  required),  the  Administrator 
will  issue  a  notification  to  the 


permitting  authority  and  the  NOx 
authorized  account  representative  of  the 
NOx  Budget  opt-in  source  of  the 
acceptance  of  the  withdrawal  of  the 
NOx  Budget  opt-in  source  as  of  a 
specified  effective  date  that  is  after  such 
requirements  have  been  met  and  that  is 
prior  to  May  1  or  after  September  30. 

(2)  If  the  requirements  for  withdrawal 
under  paragraphs  (a)  and  (b)  of  this 
section  are  not  met.  the  Administrator 
will  issue  a  notification  to  the 
permitting  authority  and  the  NOx 
authorized  account  representative  of  the 
NOx  Budget  opt-in  source  that  the  NOx 
Budget  opt-in  source's  request  to 
withdraw  is  denied.  If  the  NOx  Budget 
opt-in  source's  request  to  withdraw  is 
denied,  the  NOx  Budget  opt-in  source 
shall  remain  si^ject  to  the  requirements 
for  a  NOx  Budget  opt-in  source. 

(e)  Permit  amendment.  After  the 
Administrator  issues  a  notification 
under  paragraph  (d)(1)  of  this  section 
that  the  requirements  for  withdrawal 
have  been  met,  the  permitting  authority 
will  revise  the  NOx  Budget  permit 
covering  the  NOx  Budget  opt-in  source 
to  terminate  the  NOx  Budget  opt-in 
permit  as  of  the  effective  date  specified 
under  paragraph  (d)(1)  of  this  section.  A 
NOx  Budget  opt-in  source  shall 
continue  to  be  a  NOx  Budget  opt-in 
source  until  the  effective  date  of  the 
termination. 

(f)  Reapplication  upon  failure  to  meet 
conditions  of  withdrawal.  If  the 
Administrator  denies  the  NOx  Budget 
opt-in  source's  request  to  withdraw,  the 
NOx  authorized  account  representative 
may  submit  another  request  to  withdraw 
in  accordance  with  paragraphs  (a)  and 
(b)  of  this  section. 

(g)  Ability  to  return  to  the  NOx 
Budget  Trading  Program.  Once  a  NOx 
Budget  opt-in  source  withdraws  frx>m 
the  NOx  Budget  Trading  Program  and 
its  NOx  Budget  opt-in  pennit  is 
terminated  under  this  section,  the  NOx 
authority  account  representative  may 
not  submit  another  application  for  a 
NOx  Budget  opt-in  pennit  imder  §  97.83 
for  the  imit  prior  to  the  date  that  is  4 
years  after  the  date  on  which  the 
terminated  NOx  Budget  opt-in  permit 
became  effective. 

f  97.87    Ctiange  in  regulatory  status. 

(a)  Notification.  When  a  NOx  Budget 
opt-in  source  becomes  a  NOx  Budget 
unit  under  §  97.4,  the  NOx  authorized 
account  representative  shall  notify  in 
writing  the  permitting  authority  and  the 
Administrator  of  such  change  in  the 
NOx  Budget  opt-in  source's  regulatory 
status,  within  30  days  of  such  change. 

(b)  Permitting  authority's  and 
Administrator's  action. 


(l)(i)  When  the  NOx  Budget  opt-in 
source  becomes  a  NOx  Budget  unit 
under  §  97.4,  the  permitting  authority 
will  revise  the  NOx  Budget  opt-in 
source's  NOx  Budget  opt-in  permit  to 
meet  the  requirements  of  a  NOx  Budget 
permit  imder  §  97.23  as  of  an  effective 
date  that  is  the  date  on  which  such  NOx 
Budget  opt-in  source  becomes  a  NOx 
Budget  unit  under  §  97.4. 

(iij(A)  The  Administrator  will  deduct 
bom  the  compliance  account  for  the 
NOx  Budget  unit  under  paragraph 
(b)(l)(i)  of  this  secticm.  or  the  overdraft 
account  of  the  NOx  Budget  source 
where  the  unit  is  located,  NOx 
allowances  equal  in  number  to  and 
allocated  for  the  same  or  a  prior  control 
period  as: 

(1)  Any  NOx  allowances  allocated  to 
the  NOx  Budget  unit  (as  a  NOx  Budget 
opt-in  source)  under  §97.88  for  any 
control  period  after  the  last  control 
period  during  which  the  unit's  NOx 
Budget  opt-in  permit  was  effective:  and 

(2)  If  the  effective  date  of  the  NOx 
Budget  permit  revision  under  paragraph 
(b)(l)(i)  of  this  section  is  during  a 
control  period,  the  NOx  allowances 
allocated  to  the  NOx  Budget  unit  (as  a 
NOx  Budget  opt-in  source)  under 

§  97.88  for  the  control  period  multiplied 
by  the  ratio  of  the  number  of  days,  in 
the  control  period,  starting  with  the 
effective  date  of  the  permit  revision 
under  paragraph  (b)(l)(i)  of  this  section, 
divided  by  the  total  number  of  days  in 
the  control  period. 

(B)  The  NOx  authorized  account 
representative  shall  ensure  that  the 
compliance  account  of  the  NOx  Budget 
unit  under  paragraph  (b)(l)(i)  of  this 
section,  or  the  overdraft  account  of  the 
NOx  Budget  source  where  the  unit  is 
located,  includes  the  NOx  allowances 
necessary  for  completion  of  the 
deduction  imder  paragraph  (b)(l)(ii)(A) 
of  this  section.  If  the  compliance 
accoimt  or  overdraft  account  does  not 
contain  sufficient  NOx  allowances,  the 
Administrator  will  deduct  the  required 
number  of  NOx  allowances,  regardless 
of  the  control  period  for  which  they 
were  allocated,  whenever  NOx 
allowances  are  recorded  in  eithw 
account. 

(iii)  (A)  For  every  control  period 
during  which  the  NOx  Budget  permit 
revised  under  paragraph  (b)(l)(i)  of  this 
section  is  effective,  the  NOx  Budget  unit 
under  paragraph  (b)(l)(i)  of  this  section 
will  be  treated,  solely  for  purposes  of 
NOx  allowance  allocations  under 
§97.42,  as  a  unit  that  commenced 
operation  on  the  effective  date  of  the 
NOx  Budget  permit  revision  under 
paragraph  (b)(l)(i)  of  this  section  and 
will  be  allocated  NOx  allowances  under 
§97.42. 


(B)  Notwithstanding  paragraph 
(b)(l)(iii)(A)  of  this  section,  if  the 
effective  date  of  the  NOx  Budget  permit 
revision  under  paragraph  (b)(l)(i)  of  this 
section  is  during  a  control  period,  the 
follovtring  number  of  NOx  allowances  • 
will  be  allocated  to  the  NOx  Budget  unit 
under  paragraph  (b)(l)(i)  of  this  section 
under  §  97.42  for  the  ccmtrol  period:  the 
number  of  NOx  allowances  otherwise 
allocated  to  the  NOx  Budget  unit  under 
§  97.42  for  the  control  period  multiplied 
by  the  ratio  of  the  number  of  days,  in 
the  control  period,  starting  with  the 
effiective  date  of  the  permit  revision 
under  paragraph  (b)(l)(i)  of  this  section, 
divided  by  the  total  number  of  days  in 
the  control  period. 

(2)(i)  When  Uie  NOx  autiiorized 
account  representative  of  a  NOx  Budget 
opt-in  source  does  not  renew  its  NOx 
Budget  opt-in  permit  under  §  97.83(b], 
the  Administrator  will  deduct  from  the 
NOx  Budget  opt-in  unit's  compliance 
aocount,  or  the  overdraft  account  of  the 
NOx  Budget  source  where  the  NOx 
Bu(^t  opt-in  source  is  located,  NOx 
allowances  equal  in  number  to  and 
allocated  for  the  same  or  a  prior  control 
period  as  any  NOx  allowances  allocated 
to  the  NOx  Budget  opt-in  source  under 
§  97.88  for  any  control  period  after  the 
last  control  period  for  which  the  NOx 
Budget  opt-in  permit  is  effective.  The 
NOx  authorized  account  representative 
shall  ensure  that  the  NOx  Budget  opt-in 
source's  compUance  account  or  the 
overdraft  account  of  the  NOx  Budget 
source  where  the  NOx  Budget  opt-in 
source  is  located  includes  the  NOx 
allowances  necessary  for  completion  of 
such  deduction.  If  the  compliance 
account  or  overdraft  account  does  not 
contain  sufficient  NOx  allowances,  the 
Administrator  will  deduct  the  required 
number  of  NOx  allowances,  regardless 
of  the  control  period  for  which  they 
were  allocated,  whenever  NOx 
allowances  are  receded  in  either 
account. 

(ii)  After  the  deduction  under 
paragraph  (b)(2)(i)  of  this  section  is 
completed,  the  Administrator  will  dose 
the  NOx  Budget  opt-in  source's 
compliance  account,  ff  any  NOx 
allowances  remain  in  the  compliance 
account  after  completion  of  such 
deduction  and  any  deduction  under 
§  97.54,  the  Administrator  will  close  the 
NOx  Budget  opt-in  source's  compUance 
account  and  will  estabUsh,  and  transfw 
any  remaining  aUowances  to,  a  new 
general  account  for  the  owners  and 
operators  of  the  NOx  Budget  opt-in 
source.  The  NOx  authorized  account 
representative  for  the  NOx  Budget  opt- 
in  source  shall  become  the  NOx 
authorised  account  representative  for 
the  general  account. 
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(a)  NOx  allowance  allocation.  (1)  By 
December  31  iinme<liately  heion  the 
first  control  period  for  which  the  NOx 
Budget  opt-in  pennit  is  effiactive,  the 
Administrator  will  allocate  NOx 
allowances  to  the  NOx  Budget  opt-in 
source  for  the  control  period  in 
accordance  with  paragraph  (b)  of  this 
section. 

(2)  By  no  later  than  December  31,  after 
the  first  control  period  for  which  the 
NOx  Budget  opt-in  permit  is  in  effect, 
and  December  31  of  each  year  thereafter, 
the  Administrator  will  allocate  NOx 
allowances  to  the  NOx  Budget  opt-in 


source  for  the  next  control  period,  in 
accordance  with  paragraph  (b>  of  this 
section. 

(b)  For  each  control  period  for  which 
the  NOx  Budget  opt-in  source  has  an 
approved  NCbc  Budget  opt-in  pennit.  the 
NOx  Budget  opt-in  source  will  be 
allocated  NOx  allowances  in  accordance 
with  the  following  procedures: 

(1)  The  heat  input  (in  mmBtu)  used 
for  calculating  NOx  allowance 
allocations  will  be  the  lesser  of: 

(i)  The  NOx  Budget  opt-in  source's 
baseline  heat  input  determined 
pursuant  to  $  97.84(c);  or 

(ii)  The  NOx  Budget  opt-in  source's 
heat  input,  as  determined  in  accordance 
with  subpart  H  of  this  part,  for  the 


control  period  in  the  year  prior  to  the 
year  of  the  control  period  for  which  the 
NOx  allocations  are' being  calculated. 
(2)  The  Administrator  will  allocate 
NOx  allowances  to  the  NOx  Budget  opt- 
in  source  in  an  amount  equaling,  the 
heat  input  (in  mmBtn)  determined 
under  paragraph  (b)(1)  of  this  section 
multiplied  by  the  lesser  of: 

(i)  The  NOx  Budget  opt-in  source's 
baseline  NOx  emissions  rate  (in  lb/ 
mmBtu)  determined  pursuant  to 
§  97.84(c);  or 

(ii)  The  most  stringent  State  or 
Federal  NOx  emissions  limitation 
applicable  to  the  NOx  Budget  opt-in 
source  during  the  control  period. 


Appendix  A  to  Part  97— NOx  Allowance  Allocation  Tables  for  Afiected  Sources  Under  Section  126  of  the  Act 

Table  A. i— Allocations  to  Fossil  Fuel-Fired  EGUs  by  mmBtu  and  MWh 
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Table  A.i— Allocatkjns  to  Fossil  Fuel-Fired  EGUs  by  mmBtd  and  MWh— Cominued 
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52193 

5213 

S3 

S3 

S3 

713 

713 

713 

7163 

S»4 

584 

504 

S»4 

S3 

7318 

373 


PoMIO 


8 

CW_CH 

EB13 

EB14 

ST_kD 

1 

2 

3 

4 

5 

6 

NHB1 

1 

2 

CW_id» 

IS 

16 

m 

ST_1 

ST_2 

ST_3 

3 

4 

6 

-9 

-1 

-2 

-4 

1 

2 

3 

4 

3 

-1 

ST_TS) 

1 
2 

3 


31 


803 
803 
6025 


887 
867 


93 
93 
963 

6016 


01 
tt 

1 

2 
3 
4 
6 


7 
8 

31 
3 


DEVON 

DEXTER  CORP.  CH 

B4QLISH. 

ENGLISH. 


EXETER  BCRQY  (OBCFORD) 

MIOOLETOWN 

MU)OLETOWN  — _ 

MnOLETOWN 

MIDOLETOWN 

M0NTV8J£ 

MONTVNJf 


NEW  HAVB«  HARBOR 
NORWALK  HARBOR  — 
NORWALK  HARBOR  ..- 
OBMEN  (HARTFORD) 

BENNMQ 


DELAWARE  OTY 
DELAWARE  OTY 
DELAWARE  OTY 
DELAWMCOTY 

EDGE  MOOR 

EDGE  MOOR 

EDGE  MOOR 

HAYKMO 

HAY  ROM) 

HAY  ROAD 

HAY  ROAD 

■CMN  RIVER  — 
80ANRMER  — 
MOUMHNen  — 
ROAN  RIVER  — 
MCKEERUN 


33733 

474,018 

5637 


412J78 

4S231 

224736 

43637 

S32J211 

134,13 

521236 

103132 

33837 

331.882 

67au88 

606207 

73757 


Una 


aoaolMO 

iblHtOl 

193.183 
or  137. 


VAN  8ANT  STATION 
ABBOTT  (7  UMT^ 


BABOOCK  8  WNjOOX  CO  OOGENERATKM  FA 

BALOWRi 

BALOWM : 


BALDWM  POWER  PLANT 

BREESE  MUMCIPAL  POWER  PLANT  

BUBHMEUL  MUNOPAL  ELECTRC  LIGHT  4 
aUSHNEU  MUMOPAL  ELECTRK;  UQKT  8 
CALUMET  PEAMNQ  UMTS 


CARLYLE  MUMCIPAL  BjECTRK:  PLANT  . 
CARLYLE  MUMCIPAL  ELECTRK:  PLANT  . 
CENTRAL  RlMOe  UGHT  0O-8TBVJN 

CnY  Of  CARM 

OTYOFCARMI 

OTY  OF  CARMI 

OTY  OF  CARM 

OTYOFCARMI 


OTY  OF  PERU  GBCRATMQ  STATION 
CTTY  OF  PERU  QENERATViQ  STATK3N 

OTY  OF  RED  BUD 

aTY0FRB>BU0 

CITY  OF  RB>  BUD 


23747 

23747 

4e«38 

2J7S31 

4,421J018 

6.615^13 

2.01432 

1S838 

1S8u03 

138,415 

2.11831 

2201288 

432211 

8277.718 

1,15637 

373 

108.017 

46J83 

15218173 

16201.447 

183823 


CTTY  WATER  LX3HT  8  POWB«  DSn- . 

CLMTON  POWB»  STATXM 

CLMTON  POWER  STATKM 

CCffEBt  

OOFFEEN 

OOLLMS 

OOLUNS 

OOLUNS 
OOLLMS 
00LLV4S 


OOMED-ELECTRCJUNCTKM  PEAMNQ 

GOMMCHWEALTH  E0IS0N4MESTERN  DM  HO 

CRAWFORD 

CRAWFORD 

CRAWFORD  


DALLMAN  

DALLMMI 

DUCK  CREEK. 


8^579 


308 

308 

818 

338 

786 

1224 

130 

138 

123 

123 

2207 

812 

123 

8113 

313 

1277 

2201 

8272.017 

11294207 

43631 

623418 

6264,107 

3.73708 

23823 

786 

906 

426823 

5.78223 

16288 

i3T.848 


6284.43 
12.712.188^ 


331268 

42.704 

3297 

8^104 

3830 

4323 

31,788 

46023 

64930 

13131 


Uni 


by  HI 


1,18023 
322^006 
978,407 


3487 
63288 

5123 
27.712 
27.712 
46278 
268275 


71231 

17123 

11222 

11222 

124284 

214271 

218204 

436215 

804221 

103227 

3.772 

10286 

9221 

1,43782 

1219.13 

1, 


21 
21 
21 

21 


13 

13 

13 

13 

2M 

3 

13 

S3 

4.4M 

97 

13 

804.73 

122023 

48223 

542208 

58123 

982.401 

296268 

M 

21 

446278 

607297 

1.13 

178.13 

214210 

660281 

1 


UnRi 


121 

18 

2 

9 

16 

17 

89 

13 

218 

3 

13 

4M 

116 

13 

» 

3 

107 

3 

27 

27 

3 

23 

401 

981 

13 

14 

14 

3 

13 


781 
13 

• 

9 

134 

1272 

1.181 

t 

B 
B 
• 

t 

t 

« 

4 

• 
43 
842 
938 

974 
419 
284 

178 
0 
0 

907 

43 

1 

141 

13 


13 

18 
1 

X 

14 

18 

86 

188 

13 

3 

13 

428 

118 

13 

a 

3 

13 

48 

3 

3 

42 

Ml 

407 

83 

1M 

11 

11 

112 

13 

13 

981 

73 

3 

9 

T 

2 

1268 

liPO 

1280 

B 

B 

• 

• 

B 

B 

§ 

B 

B 

8 

B 

B 

8 

B 

B 

B 

t 

• 

0 

427 

883 

31 

984 

411 

23 

188 

0 

0 

916 

43 

1 

127 

192 


56362 


Federal  Kegicter/Vol.  63.  No.  203 /Wednesday,  October  21,  1998/Proposed  Rules 


Federal  Register /Vol.  63.  No.  203  /  Wednesday.  October  21.  1998  /  Proposed  Rules 56363 


Table  A.1— Allocatkdns  to  Fossil  Fuel-Fired  EGUs  by  mmBtu  and  MWh— Continued 


Table  A.i— Allocations  to  Fossil  Fuel-Rred  EGUs  by  mmBtu  and  MWh— Continued 


I  ID 


M2 


10 


Pivl 


UnH 

h&waiof 
1M6. 1996. 
or  1997. 
HI 


6017 
6017 


E  D  EDWARDS 

E  D  EDWARDS 

E  0  EDWARDS 

FAIRFIELD  MUNICIPAL  UQHT  ..... 
FAIRFIELD  MUNICIPAL  UGHT  ..... 

FISK  

FISK  

QENESEO  MUNIOPAL  UTIUTIES 
QENESEO  MUNtCtPAL  UTIUTIES 
OENESEO  MUNiCtPAL  UTIUTIES 
QENESEO  MUNIOPAL  UTIUTIES 
QENESEO  MUNIOPAL  UTIUTIES 
QENESEO  MUNIOPAL  UTIUTIES 
QENESEO  MUNIOPAL  UTIUTIES 

QRANO  TOWER 

QRANO  TOWER 

QRANO  TOWER 

HAVANA 

HENNEPIN 

HENNEPIN 

HUTSONVILLE 

HUTSONVILLE 

JOUET  29 

XXJET  29  „ 

JOUET  29 

JOUET  29  

JOUET  9  .„. 

JOPPA  STEAM 
JOPPA  STEAM 
JOPPA  STEAM 
JOPPA  STEAM 
JOPPA  STEAM 
JOPPA  STEAM 

KMCAIO 

KMCAIO -. 

LAKESIDE „. 

LAKESIDE  


LASALLE  COUNTY  STATKM 

MARKM 

MARKM . 

MARKM 

MARKM 

MARISON  CO  . 


MASOOUTAH  POWER  PLANT 
MASOOUTAH  POWER  PLANT 

MERED06IA 

MEREDOSIA .^ 

MEREDOSIA 

MEREDOSIA 

MEREDOSIA . 

MEREDOSIA 

NEWTON  

NEWTON  


OQLESBY  QAS  TURBINE  

PHOENIX  CHEMCAL  COMPANY 
PHOENIX  CHEMK>L  COMPANY 
PHOENIX  CHEMKVU.  COMPANY 

POWERTON  

POWERTON 

POWERTON 

POWERTON  


PRINCETON  MUNOPAL  ELECTWC  UTILITY 
PRMCETON  MUNOPAL  ELECTRC  UTILITY 
PRINCETON  MUNOPAL  ELECTRC  UTMJTY 
PRINCETON  MUNOPAL  ELECTTUC  UTILITY 
QUAD  CITIES  STATKM-CORDOVA 
RANTOUL  ELECT  GENERATING  PLANT 
RANTOUL  ELECT  GENERATINQ  PLANT 
RANTOUL  ELECT  GENERATING  PLANT 
RANTOUL  ELECT  GENERATING  PLANT 
ROCHELLE  MUMOPAL  DIESEL  PLANT 
ROCHELLE  MUNKSPAL  DIESEL  PLANT 
ROCHELLE  MUNK:IPAL  DIESEL  PLANT 
ROCHELLE  MUNK^IPAL  DIESEL  PLANT 

ROCHELLE/SOUTH  MAM  STREET „ 

ROCHELLE/SOUTH  MAM  STREET 


2.856.940 

6.511,474 

8.431.346 

459 

918 

6,895,507 

306 

23.103 

25.704 

51,406 

74,511 

87,363 

87,363 

141,372 

651,170 

654.114 

2.630,056 

8,683,730 

2,009,046 

6,675,377 

2.062.071 

1,495.464 

5,504,695 

7,988,189 

5,979,042 

8.727.941 

7,279,834 

6,415,901 

6,371,307 

6.162,171 

6.409,101 

6,707,650 

6,766.124 

9.749.092 

11.246.140 

700.482 

806,352 

1.530 

95,573 

175,085 

564,871 

5,264.312 

306 

460 

786 

470.181 

431.943 

320,630 

382,526 

5,620,207 

425.303 

15.508.748 

14.958.053 

15.750 

17,901 

17.901 

17,901 

9.827,191 

10,180334 

9.120.197 

9,670,327 

153 

153 

153 

153 

8,415 

38,250 

41,310 

90270 

160,344 

306 

450 

7.038 

11.100 

460 

785 


Unit 
■gv  of  two 
htahaatol 
19K.  1996. 

or  1 997. 

sunwnv 


277,831 

652.845 

874,077 

32 

64 

738,068 

21 

1.621 

1,804 

3,606 

5,229 

6,131 

6,131 

9,921 

62,612 

62J96 

270,276 

823,571 

180.586 

751,901 

201,638 

148,227 

565,406 

807,293 

806271 

886.007 

745,482 

612.380 

627,662 

610.721 

622.668 

630241 

648,034 

914,719 

1,008.470 

56,039 

56,708 

107 

7,079 

12,960 

43,324 

501.363 

21 

32 

54 

45210 

41.533 

30331 

36,781 

577367 

42387 

1319,543 

1306.036 

1.106 

1256 

1256 

1256 

899,926 

933,136 

876,100 

928,946 

11 

11 

11 

11 

501 

2,684 

2.809 

6.335 

11252 

21 

32 

404 

784 

32 

54 


Unit 
tkmsbyHI 


202 

459 

595 

0 

0 

486 

0 

2 

2 

4 

5 

6 

6 

10 

46 

46 

186 

613 

142 

471 

145 

105 

305 

564 

422 

616 

514 

453 

440 

435 

452 

473 

477 

688 

793 

49 

49 

0 

7 

12 

41 

371 

0 

0 

0 

33 

30 

23 

27 

396 

30 

1.094 

1,056 

1 

1 

1 

1 

603 

719 

643 

682 

0 

0 

0 

0 

1 

3 

3 

6 

11 

0 

0 

0 

1 

0 

0 


Unlli 
lions  by 
MWh 


196 

461 

618 

0 

0 

522 

0 

1 

1 

3 

4 

4 

4 

7 


191 
582 
134 
531 
143 
106 
400 
571 
429 
826 
527 
433 
444 
438 


458 

647 

776 

40 

39 

0 

5 

9 

31 

364 

0 

0 

0 

32 

29 

22 

26 

408 

30 

1.145 

1.128 

1 

1 

1 

1 

636 

680 

619 

657 

0 

0 

0 

0 

0 

2 

2 

4 

8 

0 

0 

0 

1 

o 

0 


state 


H.  . 
IL. 
N.. 

H.. 

IL  . 

H. 

IL 

IL 

N. 

IL 

IL 

IL 

H. 

IL 

H. 

K. 

H. 

IL 

N. 

H. 

IL 

IL 

H. 

IL 

IL 

M 

M 

M 

M 

M 

M 

M 

M 

M 

M 

M 

M 

M 

M 

M 

M 

M 

M 

M 

M 

M 

M 

M 

M 

M 

M 

M 

M 

M 

M 

M 

M 

M 

M 

M 

M 

M 

M 

M 

M 

M 

M 

M 

M 

M 

M 

M 

M 

M 

M 

M 


ID 


807 
897 


883 



883 

883 

884 



884 

884 

884 

808 

888 

6137 

6137 

-      6137 

7336 



7336 

996 

996 

1011 



1001 

1001 

1001 



1001 

983 

983 

983 

983 

963 



963 

....     

908 

996 



996 

PoMIO 


996 

990 

990 

990 

990 

990 

990 

990 

1012 

1012 

1012 

1043 

1043 

1008 

1008 

1008 

1008 

6113 

6113 

6113 

6113 

6113 

991 

991 

991 

991 

991 

991 


17 

7 
8 

1 

2 

3 

4 

4 

5 

1 

2 

—4 

— ACT1 

-ACT2 

7 

8 

—2 

1 

2 

—4 

5 

1 

2 

3 

4 

5 

6 

1 

2 

11 

4 

5 

6 

10 

SO 

80 

70 

9 

-GT4 

-GTS 

1 

2 

3 

1SG1 

2SG1 

1 

2 

3 

4 

1 

2 

3 

4 

5 

1 

2 

3 

4 

5 

6 


ROCK  RIVER  DIV  HEADQUARTERS 
ST  LOUIS  AUTO  SHREOOMG  MC 
STALUINQS  . 
STALUINGS  . 
STALUINQS  . 
STALUINQS . 


SULLIVAN  afCTRIC  UTILITY 
SULLIVAN  ELECTRIC  UTIUTY 
SULLIVAN  ELECTRIC  UTIUTY 
SULLIVAN  ELECTRIC  UTILITY 

U.O.P.  CO 

VERMIUON 

VERMILION 

WASTE  MANAGBMEKT  OF  IL^DWAY  LAN 

WATERLOO  CITY  UGHT  PLANT 

WAUKEGM4  

WAUKEGAN 

WAUKEGAN 


WHITE  COUNTY  COAL  OORP    MMC  tl 

WILL  COUNTY 

WHX  OOUMTY 

Wia  OOUMTY 

WILL  COUNTY 

WOOD  RIVER 

WOOD  RIVER 

A  O  Br^^inWI   — — .*— ■!  ■■■■■««*— — ■- 

A  O  On^n^M    .■.■—■■«■««■■■.■■.»■»■»——»«.■■.■ —— — 

A  B  IW^^WWI  —.—«—«»■««■»■■.■■— I II 1 1 1  !■».»— 

ANDERSON 

ANDERSON  

BAILLY  

BAIUY 

BROADWAY  

CAYUGA 

CAYUGA  

CAYUGA 

CAYUGA 


CUFTY  CREEK 

CUFTY  CREEK  

CUFTY  CREEK  

CUFTY  CREEK  

CUFTY  CREEK 

CUFTY  CREEK 

CONNERSVILLE  — 
CONNERSVILLE  — 
DEAN  H  MTTCHELL  . 
DEAN  H  MTCHELL . 
DEAN  H  MrrCHBX  . 
DEAN  H  MTTCHELL  . 
ELMER  W  STOUT  „. 
ELMER  W  STOUT  _. 
ELMER  W  STOUT  ... 
ELMER  W  STOUT  „ 
ELMER  W  STOUT  „ 
ELMER  W  STOUT  „ 
ELMER  W  STOUT  . 

FBCULLEY 

FBCULLEY  

FBCULLEY  

FRANK  E  RATT5  ..„ 
FRANK  E  RATTS  ..- 

GALLAGHER  

QALLAQHER  

GALLAGHER 

GALLAGHER 

GIBSON 

GIBSON 

GIBSON 

GIBSON 

GIBSON  


HTPRITCHARD 
HTPRITCHARO 
HTPRITCHARD 
HTPRITCHARO 
HTPRITCHARD 
HTPRITCHARD 


LMIawer- 
ageoltam 

hUwalof 
1986.1996. 

or  1907. 
aufflfiwf  HI 

umiavw- 

ageoliwo 

h&Mtot 

1906. 1996. 

or  1997. 

summar 

MWm 

Unlilao*- 
liontbyHI 

Un«*»- 

NOTVn 

6.732 

472 

0 

0 

11.934 

837 

1 

1 

153 

11 

0 

0 

153 

11 

0 

0 

15S 

11 

0 

0 

153 

11 

0 

0 

612 

43 

0 

0 

1371 

75 

0 

0 

1377 

97 

0 

0 

2,142 

ISO 

0 

0 

16218 

1.138 

1 

1 

623.436 

56.779 

44 

40 

1,112348 

98388 

78 

70 

1330 

107 

0 

0 

153 

11 

0 

0 

2336,176 

248324 

200 

174 

7.481.751 

780.400 

528 

544 

8346311 

906281 

824 

841 

306 

21 

0 

0 

4,419,934 

448388 

312 

317 

4350327 

456325 

307 

322 

5339.114 

615375 

412 

486 

9397.974 

1,029.181 

684 

nr 

2314367 

187308 

142 

133 

7.180.180 

719312 

507 

988 

6386.177 

573.141 

488 

440 

6371738 

688.782 

533 

514 

151368 

11331 

12 

8 

67368 

4.782 

5 

4 

67366 

4.762 

5 

4 

5364.140 

546300 

416 

420 

9280300 

976332 

719 

748 

123242 

9337 

10 

7 

15367305 

1362.790 

1215 

1200 

14371360 

1.475.781 

1.131 

1.133 

346368 

28.110 

27 

22 

148334 

11361 

12 

9 

7379360 

784.475 

573 

'    ooe 

7.176.300 

784200 

557 

802 

7.063.408 

7S8334 

548 

581 

6.798236 

732253 

527 

S62 

7,400261 

783308 

574 

801 

6.727329 

706383 

522 

543 

16383 

1.129 

1 

1 

18383 

1.129 

1 

1 

2287384 

227341 

177 

175 

1342310 

182.734 

143 

140 

3,177,761 

322,082 

247 

247 

2300347 

268.430 

202 

206 

13300 

1279 

1 

1 

2.415.780 

232374 

187 

178 

2335327 

224.685 

181 

173 

9.783380 

941.100 

750 

723 

15.792 

1.480 

1 

1 

78.478 

5345 

6 

5 

86346 

6.738 

7 

5 

688303 

64.414 

52 

49 

2383.129 

221257 

201 

170 

9384.920 

941344 

744 

723 

3258.718 

337371 

253 

280 

3.187385 

328.482 

247 

252 

3331362 

370368 

297 

286 

3.401306 

335.478 

284 

258 

4328.750 

444.806 

361 

341 

4244384 

410378 

329 

316 

19.806304 

2.037332 

1321 

1386 

18.190.182 

1358306 

1.412 

1.428 

16386308 

1.708377 

1300 

1312 

18364368 

1380332 

1202 

1280 

20380311 

^015308 

1381 

13*7 

17262 

1328 

1 

1 

20308 

1388 

2 

1 

868321 

63328 

51 

48 

|)9C_^(||)4 

77317 

70 

80 

870370 

75382 

68 

58 

2388304 

222338 

198 

171 

56364 
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Table  A.1— Allcx^tions  to  Fossil  Fuel-Fired  EGUs  by  mmBtu  and  MWh— Continued 


Table  A.i— Allocations  to  Fossil  Fuel-Fired  EGUs  by  mmBtu  and  MWh— Continued 


M 
M 
M 
M 
M 
M 
M 
M 
M 
M 
M 
M  , 
M 
M  . 
M  . 
M  . 
M  . 
M  . 
M  . 
M  . 
M  . 
M  . 
M  . 
M  . 
M  . 
M  . 
M  . 
M  . 
M  . 
M  . 
M  . 
M  . 
M  . 
M  . 
M  . 
M  . 
M  . 
N  .. 
IN  . 
M  .. 
M  . 
KV  . 
KY  . 
KV  . 
KY  . 
KY  . 
KY  . 
KV  . 
KV  . 
KY  . 
KY  . 
KV  . 
KV  . 
KY  . 
KY  . 
KV  . 
KY  . 
KY  . 
KV  . 
KY  . 
KY 
KV 
KY 
KY 
KV 
KV 
KY 
KY 
KY 
KY 
KV 
KV 
KV 
KY 
KY 
KY 


a2i3 
asis 

907 


907 
1007 
1007 
1007 


7S35 
733S 

•las 
sias 


K) 


1010 
1010 
1010 
1010 
1010 
1010 
S70S 
0706 
0706 
8706 
1040 
10«0 
1363 
1363 
1363 
1303 
1303 
130« 
130« 


1306 

1306 

1366 

1366 

1366 

1366 

1366 

1366 

6010 

1374 

1374 

1360 

1360 

1360 

1367 

1367 

1367 

1367 

1367 

0041 

0041 

1372 

1302 

1302 

1301 

1301 

1301 


19Q1 

2901 

12 

4 

5 

0 

1 

2 

3 

I 

2 

3 

4 

-fCTI 

— *CT2 

MB1 


14 

15 

— 18A 

—108 

17 

10 

3 

4 

U1 

U2 

U3 

U4 

1 

2 

3 

4 

5 

6 

1 

2 

3 

4 

1 

2 

BSU1 

BSU2 

4 

5 

6 

1 

2 

W1 

3 

4 

1 

2 

3 

5 

0 

7 

2 

1 

2 

2 

3 

4 

1 

2 

3 

4 

5 

1 

2 

0 

HI 

H2 

01 

C2 

03 


MEROM :...„ _     _       „_ 

IMCHK3AN  CITY 

MCHKaAN  OTV  „ 

MK>«QAN  CITY  ..._ 

MKMQAN  CITY  ...„ 

noblesville _.. 

MOetESVUlE 

NOBLESVILLE _ 

PETERSBURG _ 

PETERSBURG _     

PETERSBURG 

PETERSBURG ..             __.    

RK>0yKMO. 

RICHMONO....      .._         ._.    

ROCKPORT  ...     .„     ..„    „    _. 

ROCKPORT  .  .              

SCHAHFER „         ...    

8CHAHFER 

SCHAHFER  

SCHAHFER  _.„         _ 

SCHAHFER . 

SCHAHFER  ..._     

STATE  UNE _.    

STATE  LME 



TANNERS  CREEK 

TANNERS  CREEK 

TANNERS  CREEK 

TANNERS  CREEK 

WABASH  RIVER  ...    „ 

WABASH  RIVER 

WABASH  RIVER ..-    .     . 

WABASH  RIVER ..                        

WABASH  RIVER .                 

WABASH  RIVER .    

WARRKX  ..-..     ._.     

WARRICK  __             .     „.     • 

WARRKX  

WHrmWATFR  VA4  ^  p^ 

WHTTEWATER  VALLEY 

BK3  SANDY       

_ 

BK3SANDV...      ._..     ^ 

CANE  RUN  .„                                    . 

CANE  RUN  

CANE  RUN  

COOPER „.     

COOPER „    

0  B  WILSON  .-    .    ._ ..„ 

DALE __                     , 

DALE 

EW  BROWN  

EW  BROWN .    

E  W  BROWN 

_.      "   " "" 

EW  BROWN  „.                 

EW  BROWN  .    . _ 

EAST  BENO .    „„ 

ELMER  SMITH     „         

ELMER  SMITH 

GHENT .       

GHENT 

GHENT _„ 

GREEN  RIVER     

GREEN  RIVER  „„        ^ 

GREEN  RIVER  „.              

GREEN  RIVER  

GREEN  RIVER  

HLSPURLOCK 

HLSPURLOCK .u. 

HENDERSON  1  ._ 

HMP0L  STATKDN  2 .     .__ 

HMP0L  STATK3N  2 ..„                  „ 

K  C  COLEMAN  „..         .„-         

K  C  COLEMAN  

_    ..:::""        J 

K  C  COLEMAN  

UnH 
•  of  two 
to( 
1996. 
or  1997. 
rHI 


y  Othi 

hniost  ( 

1906. 19( 


16.060.534 
19.329,462 
11.966.126 
202,787 
125  J60 
193,869 
348.522 
363.142 
306*586 
7.003.903 
14.306,783 
16.278.783 
16,288,351 
67.480 
67.490 
43.122,887 
45.949.908 
12.148,297 
14.443.963 
147.900 
145.983 
10.147.542 
9.033,005 
4,973,309 
5^8834)83 
3.131.631 
3^)98,674 
4,041,086 
11J960,298 
851,343 
1,727,253 
1.705.031 
2.062.911 
1,897.229 
7.024,302 
3.774,806 
3.986,462 
4.066,995 
11.135.685 
971.576 
1377.419 
7.613337 
22.241.768 
4325.774 
4304.294 
5387328 
2306353 
4382,718 
14381,701 
1306.453 
1335.839 
2.464332 
4,026.960 
10.000.565 
108.516 
186.516 
188.516 
19,048349 
5.140.226 
9.068,247 
13310312 
13309380 
14.120228 
312.488 
313.882 
300346 
2.445.115 
2.133.890 
9366.673 
19388364 
424.577 
4.765,405 
5.002.527 
4.738308 
5366.408 
4337346 


Unit 

aoooftwo 

MiMtol 

1M6.  1996. 

or  1997. 


1,640,316 
1386.175 
1310323 
19,131 
11,873 
18388 
33312 
34317 
37377 
684.575 
1382.468 
1373.133 
1.574.058 
4.736 
4.736 
4.412.903 
4.683.032 
1335336 
1.443363 
11305 
11,069 
1,031.150 
925,987 
527325 
631.027 
325,770 
328.493 
434399 
1394371 
94.804 
167.040 
163.067 
254.678 
178.536 
683.706 
362.962 
383314 
390300 
1.098.164 
83.421 
168.122 
81^067 
2.407.118 
444384 
417.487 
543,616 
231.658 
478.661 
1.449.768 
159.723 
164302 
222.367 
405.859 
954370 
143P2 
14382 
14382 
1.915390 
513.099 
1321.659 
1345.607 
1328.372 
1.415.646 
M.047 
30.181 
28370 
196.422 
190.356 
933.792 
2312.864 
40325 
466382 
490.925 
471.006 
527.411 
480306 


Una 
UonsbyHI 


1347 
1300 
928 
16 
10 
15 
27 
28 
30 
560 
1.110 
1363 
1364 
5 
5 
3346 
3,565 
943 
1.121 
11 
11 
787 
701 
386 
456 
243 
240 
314 
927 
66 
134 
132 
207 
147 
545 
293 
309 
315 
864 
75 
146 
609 
1.781 
394 
345 
447 
185 
391 
1.151 
153 
155 
197 
323 
807 
15 
15 
15 
1.525 
412 
726 
1.060 
1.114 
1.130 
25 
25 
24 
196 
171 
750 
1.S92 
34 
382 
400 
379 
430 
395 


UnttaHoca- 

Uonsby 

MWh 


1360 
1.525 
930 
15 
9 
14 
26 
27 
28 
526 
1.062 
1306 
1309 
4 
4 
3.389 
3.586 
949 
1.109 
9 
8 
780 
711 
406 
406 
250 
252 
334 
1,071 
73 
128 
125 
196 
136 
525 
279 
294 
299 
843 
72 
129 
655 
1.942 
368 
337 
436 
187 
386 
1.170 
129 
132 
179 
327 
770 
12 
12 
12 
1.545 
414 
824 
1.086 
1.072 
1.142 
24 
24 
23 
161 
154 
753 
1.624 
33 
376 
366 
380 
426 
388 


KV 
KV 
KY 
KY 
KY 
KY 
KY 
KV 
KV 
KY 
KV 
KY 
KY 
KV 
KV 
KV 
KV 
KV 
KY 
KV 
KY 
KY 
KY 
KY 
KV 
KV 


H) 


IM. 


PoMID 


MD 
MD 
MD 
MD 
MD 
MD 
MD 
MD 
MD 


1364 
1364 
1364 
1364 
1378 
1378 
1378 
1380 
1383 
6639 
6839 
1379 
1379 
1379 
1379 
1379 
1379 
1379 
1379 
1379 
1379 
6071 
1361 
1361 
1361 
1361 
50002 
50002 
1619 
1619 
1619 
1619 
1509 
1599 
1602 
1682 
52028 
10029 
54586 
10602 
10726 
10726 

neo 

nOO 
1006 
1508 
1588 
1588 
1588 
1588 
1588 

nOI 
10522 
1060 
1628 
1826 
1626 
1628 
1613 
6081 
6081 
6081 
8061 
0001 
0001 
1070 
1042 
10483 

ooe 

002 
1562 
1562 
1571 
1571 
1571 
1571 


1 

2 

3 

4 

1 

2 

3 

3     - 

R1 

G1 

G2 

1 

10 

2 

3 

4 

5 

0 

7 

0 

9 

1 

1 

3 

4 

5 

cc_o 
cs_n 
1 

2 
3 

4 
1 
2 
8 
9 

cA_n 
1 

CC_i|ta 
1 

OC_to) 
OH— tat 

0C_r1 

oc_r2 
1 

4 
5 
8 
7 
1 
2 
CC_*2 

cc_n 

-CC2 
1 

2 

3 

4 

8 

—1 

-2 

-CT1 

— CT2 

— CT3 

— CW1 

-2 

3 

ST    NUG 

1 

2 

1 

2 

1 

2 

3 

4 


MIU  CREEK 
Mia  CREEK 
MIU CREEK 
Mia  CREEK 
PARADISE  .- 
PARA06E  .- 
PARADISE  .- 
PINEVILLE  ... 
RARBD  — 
RD  GREEN  . 
RDGREBI  . 
SHAWNEE  ... 
SHAWNEE  ... 
SHAWNEE  ... 
SHAWNEE  ... 
SHAWNEE  .- 
SHAWNEE  .- 
SHAWNEE  .- 
SHAWNEE  ... 
SHAWNEE  .- 
SHAWNEE 


TRIMBLE  COUNTY 

TYRONE  

TYRONE  

TYRONE  

TYRONE 


ALTRESOO  {PITTSFIELI«  D 
ALTRESCO  (PTTTSFIELn)  rt 

BRAYTON  POWT _- 

BRAYTON  POINT  — 

BRAYTON  POWT 

BRAYTON  POe*T 

CANAL  

CAMAL  

CLEARYFLOOO 
CLEARY  FLOOD 


DARTMOUTH  POWER  ASSOC  (*) 
GE  COMPANY  AIRCRAFT  ENGIN 
L-ENERGIA 


lOWBJ.  OOGENERATKM  PLANT 

MASS  POWER  (MONSANTO) 

MASS  POWER  (MONSANTO) 

MASS  POWER  1 

MASS  POWER  2 

MOUNT  TOM 

MYSnC 

mystk: 

mystk: 

MYSTIC 


NEW  BOSTON 

NEW  BOSTON 

NORTHEAST  BCRQY  ASSO  1  a 

PEPPEREan 

POTTER  STATWN  2 

SALEM  HARBOR 

SALEM  HARBOR 

SALEM  HARBOR 

SALBI  HARBOR 

SOMERSET 

STONY  BROOK 

STONY  BROOK 

STONY  BROOK 

STONY  BROOK 

STONY  BROOK 

STONY  BR(X)K 

WATERS  RIVER 

WEST  SPRM6FIEL0 
BETHLEHEM  STEEL 
BRANDON  SHORES 
BRANDON  SHORES 

CP  CRANE 

CP  CRANE 

CHALK  POINT 
CHALK  POMT 
CHALX  POINT 
CHALX  POINT 


Unki 
aoaoflHO 

I&IMIOI 

IMS.  1906. 

or  1997. 


NUG 


7.116302 

7.486307 

12381340 

14.102.405 

21380,472 

24332319 

27329.156 

9BB*3B4 

462300 

8342347 

7.436,113 

4399362 

10378303 

4324.436 

4,428385 

4340382 

7396,781 

8.781386 

5300367 

5304.725 

16.108367 

36370 

35300 

36306 

1319364 

1.121.457 

S87.7S6 

7.487386 
18336359 


Ur« 
of  two 
of 
1996. 
or  1997. 


■oaofta 

hUMli 

1996.191 


5.455325 

11306.463 

10,108,446 

80300 

902365 

741348 

61.457 

876.770 

156320 

1386389 

540347 

304380 

304300 

4.711387 

1376309 

648336 

2.194.462 

11302.193 

8.788339 

9366,437 

3396381 

378314 

548378 

2.754313 

3308384 

5368.480 

6394.731 

3308364 

80.418 

80,418 

614354 

614354 

614354 

944309 

42300 

2300348 

3325354 

21302.167 

21.147345 

5366.147 

5380396 

9323352 

9316301 

3368379 

4.729325 


Una 


by  HI 


701335 
706,749 
1334315 
1387,495 
Z197316 
Z476326 
2.743,437 
56373 
41372 
600,122 
714326 
426371 
903.473 
429.139 
439.475 
420,786 
437307 
724.102 
871399 
496.186 
563376 
1388321 
3337 
3377 
3,453 
82386 
131336 
89.148 
786368 
790330 
2.030382 
511389 
1390307 
1,024.989 
6.037 
102.170 
66.779 
4356 
78388 
10314 
186380 
64329 
27.447 
27.447 
490316 
139,462 
8ai32 
222339 
1329,779 
902374 
962343 
387,774 
33329 
4937B 
264.711 
291.471 
490341 
584.123 
294383 
6360 
6360 
55330 
56336 
S&338 
111.175 
3,733 
188310 
342306 
2.151338 
Z102.171 
524344 
488371 
993^029 
1.033,738 
316336 
448332 


Una 


570 
598 
1316 
1.129 
1.7S0 
1372 
2312 
47 
37 
868 
506 
344 
847 
346 
366 
338 
353 
584 
703 
400 
471 
1388 
3 
3 
3 
82 
114 
80 
783 
763 
1367 
556 
1.182 
1329 
8 
92 
75 
6 
88 
16 
182 
56 
31 
31 
480 
140 
86 
223 
1302 
806 
964 
336 
38 
SO 
280 
315 
515 
641 
327 
8 
9 
63 
83 
03 
86 
4 
204 
342 
2329 
1396 
506 
477 
870 
888 
318 


see 

570 
886 

1.119 

1.773 

1388 

2313 

46 

33 

863 

578 

344 

802 

346 

366 


708 

400 

471 

1300 

3 

3 

3 

87 

130 

00. 

773 

778 

904 

1371 

1308 

T" 

101 

88 

6 

78 

11 

184 

64 

27 

27 

488 

137 

58 

219 

1311 


261 

287 

4C3 

686 

280 

7 

7 

64 

54 

54 

108 

4 

198 

313 

1371 

1326 


047 
200 
411 


56366 
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Table  A.i— AaocATiONS  to  Fossil  Fuel-Fired  EGUs  by  mmBtu  and  MWh— Continued 


Table  A.i— Allocations  to  Fossil  Fuel-Fired  EGUs  by  mmBtu  and  MWh— Continued 


MO 

MO 

MO 

MO 

MO 

MO 

MO 

MO 

MD 

MO 

MO 

MO 

MO 

MO^ 

MO 

MO 

MO 

MO 

MO 

MO 

MO 

MO 

MO 

MO 

MO 

MO 

MO 

MO 

MO 

MO 

MO 

MO 

Ml  - 

Ml  .. 

Ml  _ 

Ml  „ 

Ml  .. 

Ml.. 

Ml  .. 

Mi  - 

Ml  .. 

Ml  _ 

Ml  „. 

Ml  .. 

Ml  .. 

Ml  .. 

Ml  -. 

Ml  _ 

Ml  _. 

Ml  .. 


Ml 


Ml 
Ml 


Ml 
Ml 


1571 
1571 
1571 
1571 
1571 
1572 
1572 
1572 
1572 
1572 

isao 

1963 
1564 
1564 
1564 
1564 
1573 
1573 
1573 
1573 
1573 
1573 
1566 
1566 
1566 
1566 
1570 
1570 
1560 
1566 
1564 
1560 
7266 
7268 
10619 
1096 
1696 
6034 
6034 
1702 
1702 
1702 
1702 
1831 
1831 
1831 
1831 
1831 
1831 
1832 
8036 
1731 
1825 
1720 
1720 
1710 
1710 
1710 
1723 
1723 
1723 
1830 

moo 

10746 
1822 
1822 
1822 

1733 
1733 
1733 
1733 
1700 
1700 
1780 
1700 
1700 


PoMID 


-QT2 

-QT3 

-OT4 

— QT5 

-«GT1 

1 

2 

3 

-QT2 

-GT3 

1 

3 

1 

2 

3 

4 

1 

2 

— QT3 

-QT4 

— QT5 

-QT6 

— QT1 

-<3T2 

-QT3 

-QT4 

11 

0 

4 

-QT6 

6 

-GT5 

—7 

—8 

CA_LM 

4 

5 

1 

2 

1 

2 

3 

4 

1 

2 

3 

4 

5 

6 

1 

1 

1 

3 

7 

8 

1 

2 

3 

1 

2 

3 

5 

CA_«ct 

1 

9 

6 

7 

1 

2 

3 

4 

2 

3 

4 

5 

6 


CHALK  POINT 
chalk  POINT 
CHALK  POINT 
CHALK  POINT 
CHALK  POINT 
OtCKERSON  .„ 
OICKERSON  „ 
DN>ERSON  ... 
OICKERSON  ... 
OK^KERSON  ... 
EASTON 


qould  street  ..; 

herbert  a  waqt^r 

HERBERT  A  WAQNER 
HERBERT  A  WAQNER 
HERBERT  A  WAQNER 

MORQAKTOWN 

MORQANTOWN  .„. 

MORQANTOWN 

MORQANTOWN 

MORQANTOWN 

MORQANTOWN 

PERRYMAN 

PERRYMAN  

PERRYMAN _. 

PERRYMAN 

R  P  SMITH 

R  P  SMTTH 

RIVERSIDE 

RIVERSIOE 

VIENNA _ _.. 

WESTPORT 

481  E.  48TH  STREET 

491  E.  48TH  STREET 

ADA  COQEN  LTD 

BCC08B 

Bccoee 


Uf«i 

■MOf  t«M> 

nnim  n 
1906. 1996. 
or  1907. 
HI 


UnM 


■oaollwo 

hUlHiOl 

1906.1906. 

or  1997. 


BELLE  RIVER 

BELLE  RIVER 

DAN  E  KARN 

DAN  E  KARN 

DAN  E  KARN 

DAN  E  KARN  _ 

ECKERT  STATON  . 
ECKERT  STATION  . 
ECKERT  STATION. . 
ECKERT  STATKJN  . 
ECKERT  STATK3N  . 
ECKERT  STATKM  . 
ERKa(SON 
QREENWOOO  -„ 
HARBOR  BEACH 

J  B  SIMS _. 

JCWEAOOCK  _ 
J  C  WEAOOCK  .... 
J  H  CAMPBELL  „ 
JHCAMPBELL  „ 
JHCAMPBEU  „ 

J  R  WHTHNQ 

JRWHTHNQ 

J  R  WHITINQ 


JAMES  DE  YOUNQ 

MCV  CONTRACT 

MIDLAND  C0QENERATK3N  VENT 

MCTERSKY „ 

MISTERSKY 

MSTERSKY 

MONROE  

Pi^^WV^UC   ••■•••*■■••••••*•>*••■■•*•..■•»■•■«■■■«■. 

N^^WV^UC    •>••••••*■■■■■**•**••.■*.•••.*••■•*■■•■•■. 

PRESOUE  ISLE „ 

PRESQUE  ISLE 

PRESOUE  ISLE 

PRESQUE  ISLE 

PRESOUE  ISLE 


12.563 

96.800 

96.068 

167.177 

293.306 

5.067.240 

5.102.377 

5.232.606 

134.534 

338.567 

66.212 

564.020 

782.482 

4.261.160 

7.768.439 

1418.482 

14.211.706 

15.148J26 

106.206 

107,406 

106.314 

96.013 

51.532 

56.312 

36.450 

56.510 

1.374.337 

87.166 

302.110 

74.446 

1.496.451 

214.627 

7.914 

13.441 

316.648 

4.719.074 

4.419440 

21.840.775 

6.515.728 

7^11.347 

2.601.938 

2.725.266 

496.986 

336J03 

567.906 

986336 

1.121.036 

1A40.37S 

5.070.491 

1.S66J24 

766333 

1,749.713 

4214.462 

4.286348 

6347.400 

8317.2S2 

21344330 

2381334 

2327.628 

3.273363 

915.620 

10.066.262 

5360,060 

460,030 

1.473.716 

1315362 

23.198275 

21371.974 

17.719325 

17,764380 

282322 

1283250 

1217.723 

2.646.645 

2.753361 


881 

8206 

8304 

15361 

22220 

538348 

540302 

564,772 

12341 

32314 

7.790 

51.786 

66382 

425360 

649.583 

166312 

1371.048 

1.673.164 

7.453 

7.537 

7,601 

6,738 

3316 

4,092 

2366 

3366 

136336 

8381 

26343 

5224 

137.801 

15.062 

660 

1.120 

28.707 

480313 

448304 

2211346 

2343366 

773.564 

230.183 

227,732 

47301 

30361 

53366 

92.718 

103327 

124,732 

526363 

164.686 

74318 

158363 

426.566 

432.028 

700.108 

903379 

2314387 

286.413 

262.947 

325366 

73250 

1,182.972 

444.627 

43300 

127.429 

111237 

2347.022 

2310.733 

1326.049 

1324.481 

27,194 

12a504 

114361 

2Sa302 

260.517 


um 

UonabyHI 


1 
8 

0 
16 
28 
480 
481 
404 
13 
32 
6 
56 
74 
402 
733 
172 
1341 
1.429 
10 
10 
10 
0 
5 
6 
3 
S 
130 
8 
29 
7 
141 
20 
1 
1 
24 
349 
327 
1.615 
1.701 
462 
533 
192 
202 
37 
25 
43 
73 
83 
99 
376 
116 
57 
129 
312 
315 
484 
630 
1.503 
213 
194 
242 
68 
744 
434 
34 
.   109 
97 
1,716 
1361 
1310 
1314 
21 
95 
90 
196 
204 


um 


^ 


1 
• 
8 
14 
20 
483 
496 
617 
12 
30 
7 
47 
63 
390 
778 
152 
1,430 
1.532 
7 
7 
7 
6 
3 
4 
2 
4 
127 
8 
25 
5 
126 
14 
0 
1 
21 
344 
321 
1364 
1378 
400 
564 
171 
163 
34 
22 
30 
66 
74 
80 
377 
118 
64 
114 
306 
300 
501 
647 
1367 
204 
188 
233 
62 
847 
318 
31 
91 
80 
1J24 
1364 
1381 
137B 
10 
86 
82 
179 
187 


Ml  ... 

Ml  -. 

Ml  -. 

Ml  ... 

Ml  ... 

Ml  ... 

Ml  ... 

Ml  ... 

Ml  „. 

Ml  „. 

Ml  ... 

Ml  ... 

Ml  ... 

Ml  ... 

Ml  ... 

Ml  ... 

Ml  .. 

Ml  ^ 

Ml  -. 

Ml  _. 

Ml  - 

Ml  .. 

MO 

MO 

MO 

MO 

MO 

MO 

MO 

MO 

MO 

MO 

MO 

MO 

MO 

MO 

MO 

MO 

MO 

MO. 

MO 

MO 

MO 

MO 

MO 

MO 

MO 

MO 

MO 

MO 

MO 

MO 

MO 

MO 

MO 

MO 

MO 

MO 

MO 

MO 

MO 

MO 

MO 

MO 

MO 

MO 

MO 

MO 

MO 

MO 

MO 

MO 

MO 

MO 

NC 

NC 


ID 


PoMID 


1788 
1788 
1700 
1740 
1740 
1740 

10272 
1643 
1743 
1743 
1743 
1743 
1743 
1743 
1743 

50636 
1745 
1745 
1745 
1745 
1745 
1866 
2076 
2132 
2168 
2122 
2122 
2123 
6223 
6223 
6074 
2079 
6066 
2161 
2161 
2161 
2161 
2161 
2103 
2103 
2103 
2103 
2096 
2088 
2008 
2104 
2104 
2104 
2104 
8660 
6661 
2000 
2000 
2080 
6662 
2167 
2167 
2002 
6156 
6166 
2004 
2004 
2004 
6788 
2107 
2107 
6196 
8196 
6195 
7296 
2168 
2168 
2168 
50868 
2706 
2706 


7 

8 

9 

1 

2 

3 

1 

3 

1 

2 

3 

4 

6 

6 

7 

ST_lty 

16 

17 

16 

19 

9A 

7 

1 

3 

2 

-<3T1_ 

— QT2 

7 

— 1 


5 

1 

**QT2 

3 

4 
5 

— orr 
1 

2 

3 

4 

5 

-6 

6 

1 

2 

3 

4 

— 1 

— 1 

1 

2 

3 

— 1 

1 

2 

-QT1 

1 

2 

1 

2 

3 

1 

1 

2 

1 

-2 

-QTI 

— 1 

MB1 

MB2 

MBS 

1 

1 

2 


PRESOUE  ISLE 

PRESQUE  ISLE 

PRESQUE  ISLE 

RIVER  ROUQE 

RIVER  ROUQE 

RIVER  ROUQE 

ROUQE  POWERHOUSE  t1 

SHWUS 

ST  CLAIR 

ST  CLAIR 

ST  CLAIR 

ST  CLAIR 

ST  CLAIR 

ST  ClAIR : 

ST  CLAIR 


T.E.S.  FILER  CITY  — 
TRENTON  CHANNEL 
TRENTON  CHANNEL 
TRB^TON  CHANNB. 
TRENTON  CHANNEL 
TRENTON  CHANNEL 

WYANDOTTE  

ASBURY 

BLUE  VALLEY 

CHAMOIS 

CHaLKX>THE 

CHILUOOTHE 

COLUMBU 


EMPIRE  ENERGY  CENTER  -. 
EMPIRE  ENERQY  CENTER  ... 
QREENWOOO  ENERGY  CTR 

HAWTHORN  

lATAN 

JAMES  RIVER 

JAMES  RIVER 

JAMES  RIVER 

JAMES  RIVER 

JAMES  RIVER 

LABAOIE 

LABAOIE 

LABAOIE 

LABAOIE 

LAKE  ROAD 

LAKE  ROAD 

LAKE  ROAD 

MERAMEC  

MERAMEC  

MERAMEC 

MERAMEC  

MEMOO 

MOBERLY  

MONTROSE  

MONTROSE 

MONTROSE 

MOREAU 


NEW  MADRID... 
NEWMAORIO-. 
RALPH  GREEN 
RUSH  ISLAND  .. 
RUSHSLANO  .. 

S^LEY 

SOLEY 

SOLEY 

SIKESTON 

SKXJX 
SKXIX 


SOUTHWEST 

SOUTHWEST 

SOUTHWEST 

STATEUNE 

1>OlMS  HIU 

THOMAS  HIU 

THOMAS  HItX  ..■■■■i -T 

UMVERSITY  OF  Jyi^OURI-OO 

ASHEVILLE 

ASHEVHXE  


3344318 
2337388 
1200.116 
8317.458 
8315377 
3.188^437 
1380368 
4264332 

4.704277 
4.400316 
1319.120 
6303376 
9200.458 
1308J865 
1.431349 
1.420302 
1322.166 
1366.139 
12361225 
1.115363 
6.415329 
430330 
1323366 


71305 

71306 

304345 

170336 

179336 

111,179 

ia761377 

22366334 

209360 

1.188318 

1.700250 

2361.438 

1303.756 

14308^73 

15.775374 

18.19B2S2 

16.186316 

1367340 

1336.767 

1367.729 
1.737211 
2379346 
3.782386 
112320 
112320 
4326.166 


112320 

17.470325 

18334306 

129,466 

17.781.120 

17280.487 

1.466246 

1.473307 

10322347 

9.46a790 

10380379 

10386362 

6346.132 

S7306 

87305 

200388 

6.124.730 

8342.784 

22327371 

411 

6.467322 

6300306 


200314 
264.790 
246.794 
130236 
8^1.747 
937208 


Unti 

Sana  by  HI 


113384 
437.119 
401375 
470287 
453.796 
154323 
888200 
964329 
123299 
130346 
136316 
120370 
131263 
1372348 
100.178 
567.702 
41360 
130263 
5324 
5324 
30229 
13363 
13363 
8.423 
1342371 
2298385 
21344 
114308 
164351 
283.782 
12S364 
1.456.474 
1331316 
1.783377 
1371386 
141,408 
126316 
179226 
131309 
137.406 
164306 
298.168 
8324 
6324 
421317 
424330 
462376 
8324 
1.738371 
1324308 
9309 
1.742363 
1396.486 
125336 
139320 
1364.778 
886310 
1304.403 
986310 
610.100 
6329 
6320 
15210 
803.422 
879377 
2271 3S0 
39 
661.420 
061318 


221 
225 
210 
89 
589 
630 
230 
101 
315 
299 
346 
325 
112 


Una 


97 

108 

106 

96 

101 

900 

82 

486 

31 

110 

5 

5 

29 

13 

13 

6 

779 

1319 

21 

86 

124 

214 

101 

1386 

1,142 

1316 

1.172 

113 

97 

146 

121 

126 

151 

274 

8 

8 

348 

337 

366 

8 

1286 

1328 

9 

1286 

1251 

106 

107 

782 

884 

786 

774 

468 

6 

6 

15 

443 

840 

1363 

0 

524 

511 


186 
190 
177 

•3 
624 
671 
215 

81 
313 
287 
337 
329 
111 


88 


31 
104 

4 

4 

29 

10 

10 

6 

7«2 

1.723 

18 

88 

123 

213 

94 

1381 

1.148 

1322 

1.178 

108 

•4 

134 

88 

109 

123 

224 

6 

6 

316 

319 

346 

6 

1303 

1308 

7 

1306 

1271 

94 

104 

813 

672 

753 

741 

467 

5 

6 

11 

462 

880 

1.708 

0 

528 

613 


56368 
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Table  A.i— Allcx>tions  to  Fossil  Fuel-Fired  EGUs  by  mmBtu  and  MWh— Continued 


Table  a. l— /Allocations  to  Fossil  Fuel-Fired  EGUs  by  mmBtu  and  mwh— Continued 


NC 

NC 

NC 

NC 

NC 

NC 

NC 

NC 

NC 

NC 

NC 

NC 

NC 

NC 

NC 

NC 

NC 

NC 

NC 

NC 

NC 

NC 

NC 

NC 

NC 

NC 

NC 

NC 

NC 

NC 

NC 

NC 

NC 

NC 

NC 

NC 

NC 

NO 

NC 

NC. 

NC 

NC 

NC 

NC. 

NC. 

NC. 

NC. 

NC. 

NC. 

NC. 

NC. 

NC. 

NC. 

NC. 

NC. 

NC. 

NC. 

NC. 

NC. 

NC. 

NC. 

NC. 

NC. 

NC. 

NC. 

NC. 

NC  . 

NC. 

NC. 

NC. 

NC. 

NC. 

NC. 

NC. 

NC. 

NC. 


10 


10 


8042 

1 

8042 

2 

2720 

5 

2720 

6 

2720 

7 

2720 

6 

2720 

9 

1016 

— 1 

1018 

-2 

1018 

-3 

1016 

-4 

1018 

—7 

1016 

-8 

1016 

-9 

2706 

6 

2706 

6 

2721 

1 

2721 

2 

2721 

3 

2721 

4 

2721 

5 

10380 

ST 

OWN 

10381 

ST 

IIF 

10382 

ST 

TON 

10379 

ST 

ORG 

10378 

ST 

CRT 

1062S 

ST 

ROY 

2723 

1 

2723 

2 

2723 

3 

2718 

1 

2718 

2 

2716 

3 

2718 

4 

2718 

S 

2713 

1 

2713 

2 

2713 

3 

2700 

1 

2700 

2 

2700 

3 

7277 

1 

7277 

10 

7277 

11 

7277 

12 

7277 

13 

7277 

14 

7277 

15 

7277 

18 

7277 

2 

7277 

3 

7277 

4 

7277 

5 

7277 

8 

T277 

7 

7277 

8 

T277 

9 

2727 

1 

2727 

2 

2727 

3 

2727 

4 

82S0 

1A 

82S0 

IB 

50666 

CT_ 

•nr 

50666 

OM_ 

-•y 

2732 

10 

2732 

7 

2732 

8 

2732 

9 

2712 

1 

2712 

2 

2712 

3A 

2712 

38 

2712 

4A 

2712 

48 

S0600 

OM_ 

JHC 

BELEWS  CREEK 
BELEWS  CREEK 

BUCK  „ „ 

BUCK  

BUCK  

BUCK  

BUCK  


BUTLER  WARNER  QEN  PL 
BUTLER  WARNER  G84  PL 
BUTLER  WARNER  QEN  PL 
BUTLER  WARNER  QEN  PL 
BUTLER  WARNER  QEN  PL 
BUTLER  WARNER  QEH  PL 
BUTLER  WARNER  QEN  PL 

CAPE  FEAR „. 

CAPE  FEAR 

CUFFSIDE 

CUFFSIOE 

CUFFSIDE 

CUFFSIOE  

CUFFSIOE  


COGENTRIX  EUZABETHTCWN  . 

COQENTRIX  KENANSVILLE  

COQENTRIX  LUMBERTON  

COQENTRW  ROXBORO  

COQENTRIX  SOUTHPORT 

CRAVEN  COUNTY  WOOD  BIERQY 

OAN  RIVER 

OAN  RIVER. 

DAN  RIVER. 

Q  G  ALLEN  „. 

Q  G  ALLEN  .. 

Q  G  ALLEN  .. 

Q  G  ALLEN  ... 

Q  Q  ALLEN  .. 

LV  SUTTON. 

LV  SUTTON. 

LV  SUTTON. 

LEE 


LEE 

LEE 

LINCOLN 
LINCOLN 
LINCOLN 
LINCOLN 
UNOOLN 
UNCOLN 
LINCOLN 
LINCOLN 
UNOOLN 
LINCOLN 
UNCOLN 
UNCOLN 
UNCOLN 
UNOOLN 
LINCOLN 
UNOOLN 

MARSHAU  

MARSMAa  

MARSHAU  

MARSHALL  

MAYO ^ 

MAYO 

PANDA— ROSEMARY 
PANDA-ROSEMARY 

RIVER8END 

RIVER8END 

RIVERBENO 

RIVERBENO 

ROXBORO 

ROXBORO  

ROXBORO  

ROXBORO 

ROXBORO  

ROXBORO 


I  TEXASGULF  MC . 


umii 
aoaoftam 

nHlMI  01 

1996. 1906. 
or  1997. 
HI 


27.520.035 
34.368.912 
673.727 
579.519 
783.911 
3.428.900 
3.583.849 
524.574 
526.516 
522,524 
556.187 
528.450 
528.460 
1.351.896 
3.248.808 
4.666.544 
537  J78 
888.756 
773.389 
929.143 
12.329.411 
901.896 
901.696 
901.695 
1.388.706 
Z748.9e4 
3.036337 
1.279.030 
1.278360 
2>I6.742 
3.428.222 
4.045.742 
6.731.538 
6,178.650 
5311.834 
1390.914 
2.204.273 
8316.341 
1313.150 
1328.041 
4.977.603 
104333 
136.184 
152.253 
125.731 
100364 
106.132 
104.102 
96.106 
171.449 
162.833 
156.789 
146360 
152329 
164382 
148370 
129,158 
11333.890 
12382.967 
20383.736 
20.083.861 
16.130.087 
9,275.573 
1,775,608 
875,010 
2363331 
2.152.166 
2340.228 
2.738.141 
8,164,877 
18.706344 
10378.439 
iai43.786 
9.067,144 
0,124.180 
674329 


Unii 

awofhwo 

nniwi  01 

1896. 1886. 

or  1887. 


3.066.064 

3302.447 

64.781 

56,723 

67384 

328,786 

343344 

47,268 

47,434 

47,074 

50,107 

47300 

47,000 

121,782 

336368 

503,781 

51,718 

66,226 

58,233 

70371 

1,241383 

86366 

86386 

66.088 

131,010 

250338 

286,400 

86374 

106,441 

274,601 

328,088 

380.060 

674.800 

628314 

578366 

167,604 

212.863 

887,256 

151366 

141.866 

527364 

15,786 

10313 

12325 

10,186 

8384 

7386 

7387 

7306 

13366 

13308 

12368 

11312 

12341 

13.136 

11328 

10363 

1381385 

1334.373 

2350316 

2324306 

1.687364 

870,664 

206306 

102342 

278,134 

183336 

182328 

264343 

888311 

2304.737 

1384.186 

1.088.468 

857,480 

883.481 

60.750 


Unti 
Hon*  by  HI 


Unt 


2333 
2.788 
56 
47 
57 
278 
281 
43 
43 
42 
45 
43 
43 
110 
264 
378 
44 
68 
69 
75 
1300 
73 
73 
73 
113 
223 
246 
104 
104 
238 
278 
328 
546 
501 
456 
153 
178 
688 
131 
124 
404 
16 
11 
12 
10 
9 
8 
S 
8 
14 
13 
13 
12 
12 
13 
12 
10 
960 
1.003 
1.885 
1330 
1,308 
753 
144 
71 
232 
175 
166 
222 
744 
1323 
842 
823 
738 
740 
66 


10 


2367 
2,845 
50 
43 
52 
256 
206 
37 
37 
36 
38 
37 
37 
84 
262 
380 
40 
51 
46 
54 
862 
66 
66 
66 
101 
201 
222 
75 
82 
213 
256 
284 
523 
487 
448 
130 
166 
686 
117 
110 
408 
12 
8 
10 
8 
6 
8 
6 
6 
11 
10 
10 
9 
9 
10 
9 
8 
983 
1.033 
1321 
1.723 
1307 
752 
182 
80 
216 
190 
141 
206 
786 
1363 
847 
828 
742 
746 
47 


PoMIO 


NJ. 
Hi. 
NJ. 
NJ. 
NJ. 
NJ. 
Ni. 
NJ. 
NJ. 
NJ. 
NJ. 
NJ. 
NJ. 

m. 

NJ. 
NJ. 
NJ. 


NJ. 
NJ. 
NJ. 
NJ. 


NJ_ 

NJ.. 

NJ- 

NJ. 

NJ.. 

NJ. 

NJ. 

NJ. 

NJ. 

NJ. 

NJ. 

NJ. 

NJ. 

NJ, 

NY 

NY 

NY 

NY 

NY 

NY 

NY 

NY 


50221 
54276 
2716 
2716 
2716 
2378 
2378 
2378 
2387 
2387 
2388 
2389 
10686 
50006 
50006 
5083 
2384 
2384 
2384 
2384 
2400 
2400 
2400 
2400 
2400 
2400 
2400 
2400 
2400 
2400 
2400 
7138 
7138 
2383 
2383 
2383 
2383 
2383 
•2383 
2383 
2383 
2383 
2383 
2383 
240S 
2403 
nlll 
2404 
2404 
2408 
2408 
2408 
2406 
2408 
2408 
n114 
7140 
n115 
2300 
2380 
2411 
2411 
2411 
2411 
n116 
54807 


2503 

2503 
2S03 
2504 
2504 

2604 
2504 
2504^ 


ST_la 

ST_B 

1 

2 

3 

1 

2 

3 

1 

2 

106 

7 

ST_NUQ 

CT_0EN 

CW_DEN 

-QT1 

1 

4    ■ 

6 

8 

1-4A 

1-48 

^-^n 

2-18 
2-2A 
2-28 
2-3A 
2-38 
2-4A 

2r-«A 

3-1A 

— 1 

—2 

03 

04 

06 

08 

07 


—7 

CT 

CT 

1 

2 

ST_NUQ 

7 

8 

12 

13 

2 

1 

2 

CT_NUG 

CC 

aT_NUO 

07 

08 

1 

2 

3 

4 

aT_i 

GT_NUQ 

04 

1 

114 

115 

QT1 

120 

121 

122 

0T1 

aT2 


TOeACOOVUXE 

UNC-CHAPEL  HNX  — 
W  H  WEATHERSPOON 
WHWEATNERSPOON 
W  H  WEATHERSPOON 

8  L  B4GLAN0 

8  L  BiiGLANO --. 

8  L  ENGLAND 

BAYONNE  

BAYONNE  

BURLINGTON 

BURUNQTON 

OCLP    NUG 


C06EN  TECH-LMOEN 
COGEN  TECH— UNOEN 

CUMBERLAND 

DEEPWATER 

OEEPWATBI 

DEEPWATER 

DEEPWATB) 

EDISON 

EDISON 

EDISON 

EDISON 

EDISON 

EDISON 

EDISON 

EDISON 

EDISON 

EDISON 

EDISON 


Unll 

OltNO 

iol 
1886. 
or  1887. 
HI 


aoaolti 

NMlHtl 

1886. 18( 


1.158307 
180338 
700.133 


FORKED  RIVB« 
FORKED  RIVBt 

GLBERT 

QLBERT  

GMJERT 

QMJBEKX 

Q8.BERT 

QKJERT 

QUERT 

QABERT  

QHJBERT 

G^BERT  

GNJERT 

HUDSON 

HUDSON  

KCS       NUQ-~. 

KEARNY 

KEARNY 

UNOEN  

LMDEN  

LIN0B4  

UNOBi 

MERCER 

MERCe* 


1340.706 
4.173371 
4325308 

887304 
70340 
70340 

828384 

206gdK 
5340388 
6308361 
4354317 

180382 


UrtSMT- 

aaaoflw) 

rariml  ol 

1886.1886. 

or  1987. 


4328 

467.148 

7D340 

70340 

70340 

70340 

70340 

70340 

70340 

70340 

70340 

70340 

70340 

86.107 

86.107 

648371 

72S.741 

718386 

712321 


108388 
17313 
68380 
80,737 

177.674 

421313 

467326 

87.175 

4367 

4367 

74330 

20343 

561315 

786324 

500331 

12.180 

46381 

427 

46367 

216301 

4367 

5362 

5362 

53S2 

S3S2 


umi 

ton*  by  HI 


5362 
5362 

5362 
6362 


15 

57 

88 

140 

381 

461 

84 

7 

7 

78 

18 

567 


15 

46 

0 

46 

200 


Unt 


824.438 
824.436 


NUG 

NA2— 7140 

PCLP  NUG.. 
SAYREVRIE  -- 
SAYREVILLE  -.. 

SEWARB4 

SEWARB* 

8EWAREN 

SEWAREN  


VMELANOVCLP 
WERNER  


NUG. 


148361 
148351 

2384325 
10384.116 

5361380 
2St.U0 
1S7J11 
181 JM8 
128346 
241388 
418306 

4.748300 


472302 

23091715 

181326 

47S,112 


SBTH  STREET 
58TH  STREET 
SeTH  STREET 
74TH  STREET 
74TH  STREET 
74TH  STREET 
74TH  STREET 
74TH  STREET 


366363 

348337 

863313 

872333 

138.720 

76.7S4 

186304 

5,478386 

7Sa3K> 

811326 

8398 

•40314 

1392356 

1384377 

SO 

SO 


4388 

51384 
71327 
71387 
7a488 


56366 
S83S8 
66366 


11322 

11322 
186321 


1 


406315 
25,186 
13,734 
18328 
12384 
2X140 
40377 

501 308 


42368 


14308 


473S7 
32.178 
28.118 
•13S7 
•4.106 
10308 
S31S 
16386 
644.702 
80315 
483^4 


61 

88 
C7 
•7 
86 
58 
5* 
61 
9* 
14 
14 


24 

IS 
1« 
12 
23 


IS 
44 
58 

S8 
S2 
•2 
•1 
IS 
7 
15 
613 
57 


•3344 

m 

41 

108,468 

82 

•0 

108336 

as 

80 

4 

0 

• 

4 

0 

• 

13 
6S 

•3 


461 

78 
4 
4 

•• 

ia 


11 

42 

8 

42 

186 

4 
6 
S 
• 
i 

• 
S 
S 
• 
'• 
4 
4 
47 


•4 

•2 
51 
61 
S3 
51 
10 
1« 
17* 


2S 
12 

17 
11 
21 
S7 


IS 
S7 

43 
28 
28 


10 

s 

14 
984 

46 
S7 

• 
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Table  A.  1— Allocations  to  Fossil  Fuel-Fired  EGUs  by  mmBtu  and  MWh— Continued 


Table  A.1— Allocations  to  Fossil  Fuel-Fired  EGUs  by  mmBtu  and  h^K— Continued 


Stal* 


PteUlD 


NY 

NY 

NY 

NY 

NY 

NY 

NY 

NY 

NY 

NY 

NY 

NY  . 

NY  , 

NY  . 

NY  . 

NY  . 

NY  . 

NY  . 

NY  . 

NY  . 

NY  . 

NY  . 

NY  . 

NY  . 

NY  . 

NY  . 

NY  . 

NY  . 

NY  . 

NY  . 

NY  . 

NY  . 

NY  . 

NY  . 

NY  . 

NY  . 

NY  . 

NY  . 

NY  . 

NY  . 

NY  . 

NY  . 

NY  . 

NY  . 

NY  .. 

NY  ., 

NY  _ 

NY  .. 

NY  .. 

NY  .. 

NY  .. 

NY  .. 

NY  .. 

NY  „ 

NY  .. 

NY.. 

NY- 

NY  .. 

NY  .. 

NY  .. 

NY  .. 

NY  _ 

NY  .. 

NY  .. 

NY.. 

NY  .. 

NY  .. 

NY  „ 

NY  „ 

NY  _ 

NY.. 

NY  .. 

NY  .. 

NY  „ 

NY  „ 

NY  _ 


2S30 
2S30 
2S39 
2S30 
n120 
n121 
2490 
2480 
2480 
8006 
8006 
8806 
8006 
8006 
8806 
8806 
8806 
8806 
8806 
8806 
8806 
8806 
8806 
8806 
8006 
8806 
8806 
8806 
8806 
8806 
8806 
8006 
2625 
262$ 
2S486 
25486 
25486 
25486 
25406 
25486 
10100 
2491 
2480 
2480 
2480 
2480 
2564 
2564 
2564 
2564 
2511 
2511 
2483 
2493 
2493 
n130 
2513 
10464 
n132 
2514 
2514 
2526 


Pom  10 


1 

2 

3 

4 

1 

1 

20 

30 

QT1 

40 

SO 

GT1 

QT10 

QT11 

GT12 

QT13 

QT2-1 

QT2-2 

aT2-3 

QT2-4 

QT3-1 

QT»^ 

QT3-3 

QT3-4 

QT4-1 

QT4-2 

0X4-3 

GT4^ 

GTS 

GT7 

QT8 

GT9 

1 

2 

3 

4 

5 

6 

7 

8 

1 

001 

1 

2 

3 

4 

1 

2 

3 

4 

10 

20 

50 

00 

70 

1 

40 

1 

1 

40 

SO 

13 

GT1-1 

GT1-2 

QT1-3 

GT1-4 

QT1-6 

GTI-* 

011-7 

0T1-8 

0T2-1 

OT2-2 

QT2-3 

OT2-4 

GT2-6 

OT2-6 


ALBANY  

ALBANY 

ALBANY  

ALBANY  „.. 

AMERICAN  BRASS 

ANUEC  

ARTHUR  KIU 

ARTHUR  Kia 

ARTHUR  KIU 

ASTORIA 

ASTORIA 

ASTORIA 

ASTORIA 

ASTORIA, 
ASTORIA. 
ASTORIA. 
ASTORIA. 
ASTORIA. 
ASTORIA. 


Unili 
■oaof  l«M> 

VKMWm  Of 

1M6. 1096, 


or  1987. 


HI 


ASTORIA 
ASTORIA 
ASTORIA 
ASTORIA 
ASTORIA 
ASTORIA 
ASTORIA 
ASTORIA 
ASTORIA 
ASTORIA 
ASTORIA 
ASTORIA 
ASTORIA 

BOWLINE  POINT 

BOMAJNE  POINT 

C  R  HUNTLEY 

C  R  HUNTLEY 

C  R  HUNTLEY 

CR  HUNTLEY 

0  R  HUNTLEY 

C  R  HUNTLEY  ..._ 

CETI  FORT  ORANGE 

CHARLES  POLETTl  . 

OANSKAMMER 

OANSKAMMER 

OANSKAMMER 

OANSKAMMER 

DUNKIRK  

DUNKIRK  

DUNKIRK  

DUNKIRK  

E  F  BARRETT  . 
E  F  BARRETT . 
EAST  RIVER  ... 

EAST  RIVER  _.. 

EAST  RIVER 

ENRQY  INIT-ONOQA  . 

FAR  ROCKAWAY 

FORT  DRUM 

GAS  ALTERNATIVES  . 

GLENWKXX)  

GLENWOOO 

OOUDEY 

OOIMANUS  

GOMANUS  

GOWANUS 
OOIMANUS 
GOWANUS 
QOWANUS 
GOIMANUS 
OOMANUS 
OOWVANUS 
GOWANUS 
GOWTANUS 
GOIWANUS 
GOWANUS 
QOMANUS 


873.788 

1.226,877 

1.440506 

733.021 

1.400.238 

752.975 

7.458.261 

S.212.380 

12.450 

8.441.166 

8.377.061 

29.250 

20.800 

20.000 

20.750 

20.750 

138.200 

138.200 

138.200 

138.150 

138.150 

138.150 

136.150 

138.150 

136.150 

138.150 

138.150 

138.150 

20J60 

20J60 

20J60 

20J60 

11.471.865 

5.071.722 

1.720.724 

1.980448 

2.127.327 

2.100.123 

6.327.964 

6.424.113 

1.368.587 

13.671.196 

386.587 

062.648 

3.748.001 

5.975.388 

3.158448 

2427.332 

4.420.898 

5.327.881 

4.796.731 

4J04.972 

2.046.262 

3.390.132 

1.571.401 

1.299.731 

2.213J67 

1.333.783 

1.160279 

2.406.229 

1.062.067 

2.950.418 

36325 

35.825 

36.825 

36.825 

35.825 

36J25 

36.825 

36.825 

35.875 

36375 

36325 

35375 

35375 

35375 


UnM 

iwyneM  oi 

1906. 1996. 

or  1997. 


84.018 

117.969 

130.510 

70.403 

126.146 

52340 

603.962 

562.325 

874 

807.060 

030309 

2.063 

1,460 

1.400 

1.450 

1.456 

9.690 

9.606 

9.606 

9.685 

o.e»5 

9.086 

9,806 

9.606 

0.606 

0.006 

0,006 

0.005 

1.463 

1.463 

1.463 

1.463 

1.100.179 

502.101 

165.454 

100.420 

204.561 

202300 

000.457 

617.703 

122.406 

1383.802 

36.471 

62.514 

360.306 

574.567 

303.687 

271.860 

425,052 

512,206 

458.340 

462.017 

277,049 

296.130 

157,970 

116362 

208,864 

125320 

104330 

227,003 

175.667 

304315 

2,514 

2314 

2,514 

2314 

2.514 

2.514 

2.514 

2.514 

2.518  I- 

2318 

2.514 

2,518 

2,518 

2,518 


Unki 
HonsbyHI 


66 

92 

108 

55 

106 

57 

562 

393 

1 

636 

631 

2 

2 

2 

2 

2 

10 

10 

10 

10 

10 

10 

10 

10 

10 

10 

10 

10 

2 

2 

2 

2 

864 

302 

130 

149 

160 

ISO 

477 

484 

102 

1,030 

29 

SO 

282 

450 

238 

213 

334 

401 

360 

362 

222 

256 

118 

07 

167 

100 

87 

181 

140 

223 

3 

3 

3~ 

3 

3 

3 

3 

3 

3 

3 

3 

3 

3 

3 


UnNi 
lions  by 
MWIi 


State 


03 

00 

104 

S3 

05 

40 

004 

430 

1 
667 
624 

2 
1 
1 
1 
1 


1 

1 

1 

1 

003 

377 

124 

143 

154 

152 

457 

404 

02 

1.047 

27 

47 

271 

432 

220 

204 

320 

306 

344 

347 

200 

222 

110 

00 

157 

06 

70 

171 

132 

220 

2 

2 

2 

2 

2 

2 

2 

2 

2 

2 

2 

2 

2 

2 


NY  . — 

NY 

NY  ._.... 

NY 

NY 

NY 

NY 

NY  _ 

NY  ...... 

NY 

NY 

NY 

NY 

NY 

NY 

NY  ._... 
NY  _.... 

NY 

NY 

NY 

NY 

NY 

NY  — 
NY  — 

NY 

NY  — 

NY 

NY  — 

NY 

NY 

NY 

NY 

NY  — 

NY 

NY  — 

MY 

NY 

MY  ._.., 
NY  — 
MY  — 

NY 

NY  — 
NY  „... 
MY  .„.. 

MY 

MY 

MY 

MY  „.. 

NY 

NY  „.. 
NY  „.. 
NY  __. 

NY 

NY 

MY  _„ 
NY  -._ 
MY_„ 
NY  ._„ 
NY„.. 
NY.__ 
NY  .-.. 
NY  „.. 
NY  ._- 
NY  __ 
MY™. 
NY  „- 
NY  __. 
MY  ™ 
MY  „.. 
NY  „. 
MY  ._. 
MY  —, 
MY  — 
MY  .... 
NY  _.. 


T 


ID 


PoMID 


2S27 

2527 

2SZ7 

2520 

2529 

2406 

2406 

2406 

2406 

2406 

2496 

2400 

2496 

S407B 

50480 

50461 

50460 

50440 

50440 


2531 
2531 
2531 
2531 
n14 

10620 
n145 

10610 
6002 
n147 

54041 

S4041 

2629 
2629 
2029 
54602 
2535 
2535 
n156 


n1S6 


0X2-7 

GT2-8 

GT3-1 

GX3-2 

GX3-3 

GX3-4 

GT3-« 

GT3-6 

0X3-7 

0X3-6 

0X4-1 

0X4-2 

6X4-3 

GX4-4 

0X4-6 

0X4-6 

QT4-7 

0X4-6 

4       - 

5 

6 

3 

4 

100 

71 

72 

81 

82 

QX1 

GX2 

QT3 

1 

1 

6 

1 

CT_SPR 

CW_SPR 

GT1 

GX2 

GX3 

1 

2 

3 

4 

3CC_IRK 

1 

1 

1 

1 

1 

CT_PR 

CW_PR 

3 

4 

5 

1 

1 

2 

1 

0X1-1 

GX1-2 

0X1-3 

0X1-4 

GX1-5 

axi-« 

0X1-7 
GX1-8 

Gxa-1 

QT2-2 
OTa-3 
QT2-4 
GT2-5 
GT2-6 
GX2-7 
0X2-8 
1 


QOMVANUS  _ 
GOMMNUS  - 
QCMfANUS  -. 
QOMANUS  .. 
GOWANUS  _ 
QOWANUS  - 
QOWANUS  .. 
OOWANUS  ~ 
QOmfiMJS  ~ 
GOMVANUS  .. 
GOMMNUS  - 
QOWANUS  .. 
OOWMNUS  .. 
OOWANUS  .. 
QOMfANUS  .. 
GOWANUS  ~ 
QOWANUS  - 
OOWANUS  ~ 
OREEMOGE 
QREEMOGE 
OREEMOGE 
HOOMO  — 
HKXUMQ 


HUDSON  AVENUE - 
HUDSON  AVENUE  ~ 
HUDSON  AVB«JE~. 
HUDSON  AVENUE  _ 
HUDSON  AVENUE - 
HUDSON  AVENUE -. 
HUDSON  AvaajE  ~ 
HUDSON  AVENUE - 
MDECK— OLEAN  .„. 
INOECK-OSWEOO . 
MOECKTirERKES  _ 
INOECK-4J0N 


INOECK-SILVER  SPR 
INOECK-SILVER  SPR 

INDIAN  POINT 

INDIAN  POINT 

INDIAN  POINT 

JENNiSON 

JENMSON 

JENNISON 

JENMSON 

JMC-SELKIRK 


KAMINE-CARXHAGE  . 
KAMINE-OOUVNR  — 
KAMINE-S  GLENS  FL 
KMX1GH 


LCP.  CHEMK>L 

LOCKPORX  OOGEN  PR 
LOCKPORT  OOGEN  PR 

LOVEXX _ 

LOVETT  ..._.. 

LOVETX 


MASSENA  ENRQ  FAC 

MILLIKEN 

MILLNCEN 

MRA  CANTON 

NARROWS 

NARROWS 

NARROWS 

NARROWS 

NARROWS 

NARROWS 

NARROWS 

NARROWS 

NARROWS 

NARROWS 

NARROWS 

NARROWS 

NARROWS 

NARROWS 

NARROWS 

NARROWS 

NESXIES _ 


Unit 


Of  (MO 
Of 


ho^sil 
1906.19 
ar1007. 


Unai 
aasofi 

1006.19 


lol 
no 

or  1007. 


36375 
35375 
36325 
36325 
36JB2S 
36325 

36325 

36325 

36325 

36329 

36j82S 

36325 

36325 

3632S 

36325 

36325 

36325 

07346 

91.780 

2329.270 

41304 

706.100 

2.443,411 

37S325 

375385 

375325 

375325 

12.700 

12300 

12.700 

006307 

1.122,100 

740361 

546.152 

1300.720 

200340 

21.100 

21,100 

27,150 

243374 

250374 

363.717 

1.224.756 

028.270 

307342 

820156 

10.171361 

564300 

1306.456 

1228325 

1342.213 

5381301 

5321325 

1320303 

4370.423 

4300301 

006360 

104376 

10437S 

104375 

104.025 

104326 

104.025 

104325 

104325 

104325 

104325 

104325 

104325 

104.925 

104325 

104325 
1301.226 


by  HI 


2310 

2310 

2314 

2314 

2314 

2314 

2314 

2314 

2314 

2314 

2314 

2314 

2314 

2314 

2314 

2314 

2314 

2314 

9379 

8325 

306.460 

71336 

67302 

230311 

2S310 

26318 

26310 

26310 

001 

001 

79.783 

101300 

67327 

4030S 


UnO 


10367 

1.401 

1.401 

1306 

23.430 

24.103 

33307 

34373 

110336 

27301 
82307 

40317 

187.701 

144332 

10O100 

521300 

536.726 

214,120 

460300 

526.734 

06307 

7300 

7300 

7300 

730S 

7303 

7303 

7303 

7300 

7383 

7383 

7303 

7303 

7303 

7303 

7303 

7303 

06306 


221 
SO 

53 

104 
20 

20 

20 

20 

1 

1 

1 

07 

06 

SO 

41 

03 

15 

2 

t 

2 

10 

10 

20 

27 

«2 

70 

23 

00 

1.444 

42 

120 

03 

79 


137 

330 

375 

73 


2 
2 

2 

2 

2 

2 

2 

2 

2 

2 

2 

2 

2 

2 

2 

2 

2 

2 

7 

7 

230 

54 

51 

173 

20 

20 

20 

20 

1 

1 

« 

00 

70 

51 

37 

74 

14 

■  1 

1 

1 

10 

10 

25 

20 

03 

03 

21 

02 

1300 

30 

141 

100 

01 


101 
344 


72 
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Table  a. i— Allocations  to  Fossil  Fuel-Fired  EQUs  by  mmBtu  and  MWh— Continued 

,- 

PlwitID 

PoMIO 

PIvi 

UnRmw- 
agtolliM) 

r&Mlol 
1086. 1006. 

or  1907, 
auRnrwrHI 

UnNawar- 
aO>of  t«M> 

l&IMlOf 

1M6. 1996. 

or  1997. 

aunwiwr 

MWti 

Untaloca- 
lionabyHI 

Unlaloca- 

Hon*  by 

MWtt 

NY 

2S16 

1 

NORXHPORX  ...._ 

4,203.823 

396.567 

317 

208 

NY 

2516 

2 

NOnXHPORX 

8,438,206 

796.067 

636 

508 

NY 

2516 

NORXHPORX 

4,214,290 

307.575 

317 

299 

NY 

2516 

NORXHPORX _„    . 

9.740686 

918,933 

734 

891 

NY  „._ 

2594 

OSMfEOO 

14,034.170 

1.403.418 

^JOST 

1,056 

NY 

29M 

06WEQ0 

^1 19,991 

211,999 

160 

150 

NY 

54131 

OXBOW/OCaOENXAL 

975427 

87J87 

73 

88 

NY 

2517 

3 

PORX  JEFFERSON .                                  .      „ 

3301,379 

365,517 

286 

275 

NY 

2517 

PORX  JEFFERSON 

3,522,971 

338.747 

266 

256 

NY 

2500 

10 

RAVENSWOOO  _.. 

4,996,240 

507,886 

376 

382 

NY 

2500 

20 

RAVENS^WOOO  

6,076.980 

642,521 

456 

463 

NY  _.   

2500 

30 

RAVENSMKXX) __     . 

18,214,200 

1,966,076 

1,372 

1,477 

NY        -     .. 

2500 

A1 

RAVENSWOOO _ 

184.113 

12,920 

14 

10 

NY 

2500 

A2 

RAVEMSWOOO .    .„      „ 

184,113 

12J20 

14 

10 

NY  „     

2500 

A3 

RAVFNSIMOnO  

184,113 

12,020 

14 

10 

NY 

2500 

A4 

RAVENSVI«00 

184,113 

12,920 

14 

10 

NY  .       

2500 

GT1 

RAVENSKMOOO _ 

50 

4 

0 

0 

NY  ._    

2500 

QT10 

RAVCM$IM0OD  

24.450 

1  716 

2 

1 

NY 

2500 

OTII 

RAVENSWOOO  

24,480 

1.716 

2 

1 

NY 

2500 

0X2-1 

RAVENSIWOOO _ 

48.460 

3.470 

4 

3 

NY 

2500 

QT2-2 

RAVENSl(¥O0O _ 

48.460 

3.470 

4 

3 

NY.       

2500 

QT2-3 

RAVENSWOOO  

48.450 

3.470 

4 

3 

NY  „     .    . 

2500 

aT2-4 

RAVENSWOOO 

40.450 

3,470 

'    4 

9 

NY . 

2500 

QT3-1 

RAVENSWOOD .    .„.    . 

48,425 

3.468 

4 

3 

NY 

2500 

GT3-2 

RAVENSV(»OO0 

48/425 

3.468 

4 

3 

NY 

2500 

GT3-3 

RAVENSWOOO _ 

49,425 

3.468 

4 

3 

NY 

2500 

GT3-4 

lUMFNSMCCm 

40.425 
10,400 

3.468 
730 

'4 

a 

NY 

2S00 

0X4 

RAVENSViraOD ™.    .            

1 

1 

NY 

2500 

0X5 

RAVENSWOOO  _ 

10v400 

730 

1 

1 

NY  „     

2500 

GX6 

RAVENSWOOO _.                   .        „ 

12,650 

888 

1 

1 

NY  „: 

2500 

GX7 

RAVENSWOOO  

12,660 

888 

1 

1 

NY 

2500 

QX8 

RAVENSWOOO  

24,500 

1.719 

2 

1 

NY 

2500 

0X9 

RAVENSWOOO  _ 

24.460 

1.716 

2 

1 

NY  

n163 

CC    PRO 

rennslr  cogen  pro 

768J93 

60.270 

58 

52 

NY 

7314 

NA1 

RiCHARO  M  aYNN 

3,984,866 

468J07 

300 

362 

NY 

7314 

NA2 

RtCHARD  M  FLYNN _ _ 

416.190 

37.496 

31 

28 

NY  

2640 

12 

ROCHESXER3 

1^9.750 

194.571 

138 

146 

NY_ 

2642 

1 

R0CHESXER7 „       __ 

1,068.791 

102.768 

81 

77 

NY .. 

2642 

2 

R0CHESXER7 

1,566.479 

150.106 

118 

113 

NY        

2642 

3 

ROCHESXER  7  „_.   .          _.    .    . 

1.706.369 

165.186 

129 

124 

NY 

2642 

4 

ROCHESXER  7 

2.106.925 

224.728 

ISO 

168 

NY  „ 

8006 

2 

ROSEXON _ _ 

8.071.513 

807.151 

676 

674 

NY 

50661 

1 

SALX  CJXY  ENERGY 

2.992,250 

282,288 

225 

212 

NY 

54574 

1 

SARANAC  ENERGY  CO 

2.702.186 

317.904 

204 

230 

NY 

54574 

2 

SARANAC  ENERGY  CO 

2.200,802 

256,928 

168 

196 

NY 

10725 

2 

SELKIRK _ 

2,527,299 

297,329 

190 

223 

NY 

10725 

3 

SELKIRK 

2,360.443 

276,523 

177 

208 

NY  ..._ 

54503 

1 

SENECA  PWR  (OAXKA) 

1,238.728 

111.507 

93 

84 

NY 

n170 

1 

SIXHE  GX  1   

4163470 

489.820 

314 

366 

NY . 

n171 

2 

SIXHE  GX  2 _..         -   ._.    . 

4.163,470 

480  jeo 

314 

368 

NY 

n172 

1 

SIXHE  SXM  1 „    

4,361,466 

511,937 

328 

386 

NY  

n173 

2 

SIXHE  SXM  2 _              ™.     . 

4,361,466 

511,837 

328 

386 

NY . 

50744 

1 

SXERLING  POWR  LXD  ._.                   .     .. 

876.666 

66,413 

66 

50 

NY  

50292 

1A 

XBO<3RUMMAN . 

638.783 

57.548 

48 

43 

NY 

52066 

4 

XRK3EN-NOEC  .._ 

1,038J44 

98.004 

78 

74 

NY 

50202 

1 

UOGMIAGARA  _._ 

1.432,289 

136.120 

108 

102 

NY 

n182 

CX_V.) 

US  GEN  (OLD  RIV.)     .             ._. 

1,572,572 

141.673 

118 

106 

NY  _       

7146 

1 

MfADMRRIVFR                             

148.606 

11.258 

11 

8 

NY™ 

7146 

2 

WAOtNG  RIVER  ...„              ._.   ..     .    _   .    . 

148,606 

11.258 

11 

8 

NY 

7146 

3 

WAOtNG  RIVER  .         .     __. 

148M6 

11.258 

11 

8 

NY . 

2502 

51 

WAXERSIOE 

47.565 

4.487 

4 

3 

NY  „    

2502 

52 

WAXERSIOE  

48.586 

4,584 

4 

3 

NY 

2502 

61 

WAXERSIOE  

1.173,263 

110,686 

88 

83 

NY .. 

2502 

62 

WAXERSIOE  ..._               .    .     ._ 

1.248.963 

117.826 

94 

88 

NY  „     .   _. 

2502 

80 

WAXERSIOE 

3.482.508 

328.538 

282 

247 

NY  ._     

2502 

90 

WAXERSIOE  

3.482.506 

328.538 

282 

247 

NY     

2502 

QTI 

WAXERSIOE „. 

0 

0 

0 

0 

NY 

50405 

CT    SSE 

Y0RKWAR8ASSE „.     .    .              „_     .„.     _ 

213.063 

10.196 

16 

14 

NY 

50406 

CW    SSE 

Y0RK-WAR8ASSE 

37.622 

3.386 

3 

3 

OH 

2836 

10 

ASHXA8ULA 

1.068.131 

86.718 

79 

50 

OH 

2836 

11 

ASHTABULA  

1,176.319 

91J21 

85 

64 

OH 

2836 

7 

ASHXABULA  .„. 

4,560.476 

470.236 

329 

325 

OH 

2836 

8 

ASHXABIJIA    

1,018,961 

79.538 

74 

56 

OH 

2836 

9 

ASHXABULA  .               „_    

960,608 

74,990 

70 

52 

OH 

2836 

10 

AVONLAKP  

2.038.567 

177,563 

148 

123 

OH 

^^3fl 

12 

AVON  LAKE .._   

1S,2m!309 

1.676'.&40 

1.103 

1.180 

TABLE  A.1— ALLOCATIONS  TO  FOSSIL  FUEL-FlRED  EGUS  BY  MMBTU  AND  MW»+-Continued 


110 


PoMID 


2864 


H-6 


2B^O 


AVON  LAKE  -... 
BAY  SHORE  ..- 
BAY  SHORE  -~ 
BAY  SHORE  .. 
BAY  SHORE  -.. 

CAROMAL  

CARDINAL 

CAROMAL 

OONESVILLE.. 
CONESVILLE- 
OONESVILLE - 
OONESVILLE- 
OONESVILLE.. 
OONESVILLE - 
DICKS  CREEK 
EASXLAKE  — 
EASXLAKE — 
EASXLAKE  — 

EASXLAKE  

EASXLAKE 


EDGEWAXER  ^ 
FRANK  MXAH^  „ 
GENJMGAVm 
QENJMQAVIN 
HAMN.XON 


J  M  STUARX 

J  M  SXUARX 

J  M  SXUARX 

J  M  SXUARX 

KILLEN  SXAXION 

KYGER  CREEK 

KYGER  CREEK 

KYGER  CREEK 

KYGER  CREEK 

KYGER  CREEK  _: 

LAKE  SHORE — 

MEAD^NE  PAPER  OMSKM 
MAM  FORT 


MAMFORX 

MAM  FORX 

MAM  FORT 

MAM  FORX 

MAM  FORX 

MUSKMQUM  RIVER 
MUSKINQUM  RIVER 
MUSKINGUM  RIVER 
MUSKMQUM  RIVER 
MUSKINQUM  RIVER 
MLES 

MB  PS 

OHHUXCHINQS  — 
OHHUXCHMG8  _. 
OHHUXCHMQS  — 
OHHUXCHMQS  _. 
OHHUTCHMQS  _ 
OHHUXCHMQS  _ 

ORRVILLE 

PCWAY 


R  E  BURGER 

R  E  BURQER 

R  E  BURGER 

RE  BURGER 

REBURQER 

REBURQER 

REBURQER 

REBURQER— 

RICHARO  QORSUCH 
ROMRO  QORSUCH 
RK»ARO  QORSUCH 
RK>M«)  QORSUCH 

wt  ffl  SMNMIS  — »" 

Ira  r1  %tMMMi^9  »».»>iiiiw 

W  H  SAMMS 

W  H  SAMMS 

W  H  SAMMS 

WHSAMMS 


Uf« 


an  01  mo 

l&Malol 

1006.1906. 

ar1997. 

HI 


Uni 

lOllM 

of 
1996. 
or  1907. 


aoaolli 

MiaaK 

1986.191 


Unli 
MonabyHI 


504,325 

3J>43.S24 

3,293,867 

3,102.716 

4.300,346 

14,226.732 

15jB68,7M 

15,180489 

2.771.211 

2.986.788 

2>«e.626 

14,758.742 

8.180942 

10207.788 

103.267 

2.780418 

O04O161 

3.160531 

0160.221 

12J04O077 

488,048 

161X18 

4O180042 

41334JB70 

1.207,300 

14,907/406 

17J977,541 

10142X03 

10822,987 

20914,733 

0880031 

0801,443 

7  jam  An 

6.301.7O4 
088137 
2,044.475 
02844n6 


4J40442 

10280,678 

14,821^0 

10021 

0940004 

4J10739 

4,401,616 

4,911,646 

1O181J60 

9if09BjB6o 


274,817 

794,644 
782.166 
810081 


2jM4jQe3 

167.575 

142J980 

122.873 

60113 

aoeji74 

190881 
4.460156 
4j017,1«3 
2.130361 

ijsoise 

2J0SO742 
2JM0416 
0400904 
SJUB'.Vflfl 

OS14.213 

0230016 

17J880J081 


50,508 
320887 
340240 
336,486 
483.338 
1J07>40 
1. 780072 
1,564.191 
260473 
290UB71 
247,081 
1.58O2S0 
810878 
967  J07 
7^47 
270791 
314.861 
330108 
547,366 
1,340110 
46.588 
12.286 
4,171J>47 
4.421  JOB 
•7.797 
1.580116 
1.982.186 
1,610018 
1.700411 
2.561.287 
750374 
74O101 
7SO104 
881.782 
717  J11 
210988 
247,275 
22J80 
22JM0 
461J63 
1,540348 
1.S0O810 
1^1 
417J548 
481,188 
488i225 
537 J79 
1,780517 
283J72 
184J31 
22.229 
20472 
77.731 
7O180 
80736 


82.108 

184.466 

10113 

10747 

11.7B6 

4j819 

1O430 

10821 

41O880 

381.102 

loejaes 

170284 
180236 
18087S 
580811 
587.208 
81034S 
537.388 


1J01.325 


Unl 


43 

220 
238 
225 

318 
1,030 
1.147 

i/ao 

201 

215 

186 

1,068 

991 

738 

7 

200 

220 

229 

374 

872 

36 

12 

2J08 

0027 

87 

1J079 

1.301 

IJW 

1.146 

1.731 


507 
483 

482 

148 

236 

17 

17 

315 

1.108 

1.068 

1 

286 

334 

325 

366 

1.171 

220 

137 

20 

25 

58 

57 

SO 

80 

S3 

148 

12 

10 

• 

4 

IS 

14 

322 

2*1 

156 

134 

148 

148 

381 

410 

424 


1.294 


a«i 

232 
334 

1.112 

1,236 

1J08Z 

182 

201 

171 

1.083 

581 

883 

5 

181 

216 

230 

379 

981 

32 

8 

2JB86 


U 

1.367 

1.118 

1.178 

1J72 

923 

515 

519 

472 

487 

190 

171 

18 

18 

320 

1 

1 


340 
323 

372 

1.234 
208 
128 
15 
20 
54 
S3 


11 
10 

t 

s 

13 
13 


133 

123 
138 
138 


372 

1,315 
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OH. 

OH. 

OH. 

OH. 

OH. 

OH. 

OH. 

OH. 

OH. 

OH. 

OH. 

OH. 

OH. 

OH. 

OH. 

OH. 

OH. 

PA  . 

PA  . 

PA  . 

PA  . 

PA  . 

PA  . 

PA  . 

PA  . 

PA  . 

PA  .. 

PA  .. 

PA  .. 

PA  „ 

PA  .. 

PA  .. 

PA  .. 

PA  .. 
PA  .. 
PA  _ 
PA  .. 
PA  „ 
PA  .. 
PA  „ 
PA  .. 
PA  .. 
PA  .. 
PA  .. 
PA  .. 
PA  _ 
PA  „ 
PA  „ 
PA  .. 
PA  .. 
PA  .. 
PA  „ 
PA  „ 
PA  _ 
PA  „ 
PA  „ 
PA  „ 
PA  „ 
PA  _ 
PA  .. 
PA  „ 
PA  _ 
PA  „ 
PA  _ 
PA  „ 
PA  _. 
PA  „ 
PA  _. 
PA  „ 
PA  _. 
PA  _ 
PA  _ 
PA  -, 
PA  _ 
PA  «. 
PA  _ 


10 


PoMID 


2866 

7 

6019 

1 

2830 

1 

2830 

2 

2830 

4 

2830 

5 

2830 

6 

2830 

CT1 

2830 

CT2 

2830 

CT3 

2830 

CT4 

7158 

-GT1 

7158 

-<3T2 

7158 

-Qt3 

7158 

-QT4 

7158 

-GTS 

7158 

-QT6 

10678 

ST_l«y 

50279 

1 

3178 

1 

3178 

2 

6004 

1 

6094 

2 

6004 

3 

3140 

1 

3140 

2 

3140 

3 

10641 

1 

10641 

2 

8226 

1 

3118 

1 

3118 

2 

10870 

CW_NUQ 

3150 

1 

3150 

2 

3160 

71 

3160 

81 

10603 

1 

3161 

1 

3161 

2 

3161 

3 

3161 

4 

3008 

1 

3086 

2 

3096 

3 

3008 

4 

10343 

AB  NUG 

01011 

AB  NiX3 

3110 

1-3 

3190 

1-2 

3100 

1 

3111 

1-2 

3112 

1 

3114 

1 

3120 

1 

3116 

1-2 

3134 

1 

54786 

1-3 

3170 

1 

3179 

2 

3179 

3 

3146 

17 

3122 

1 

3122 

2 

3122 

3 

31 7B 

6 

3136 

1 

3136 

2 

3167 

10 

3148 

1 

3148 

2 

3148 

3 

3148 

4 

52148 

1 

3181 

1 

3181 

3 

W  H  SAMMIS 

W  H  ZIMMER 

WALTER  C  BECKJORO 
WALTER  C  BECKJORO 
WALTER  C  BECKJORO 
WALTER  C  BECKJORO 
WALTER  C  BECKJORO 
WALTER  C  BECKJORO 
WALTER  C  BECKJORO 
WALTER  C  BECKJORO  . 
WALTER  C  BECKJORO  . 

WOOOSOALE  

WOOOSOALE 

WOOOSOALE  

WOOOSOALE 

WOOOSOALE .„ 

WOOOSOALE  .._ _._ 

AES  BEAVER  VALLEY  .. 

ARCHBALD  POWER  

ARMSTRONG  

ARMSTRONG 


BRUCE  MANSFIELD 
BRUCE  MANSFIELD 
BRUCE  MANSFIELD 
BRUNNER  ISLAND  „ 
BRUNNER  ISLAND  .. 
BRUNNER  ISLAND  .. 
CAMBRIA  COGEN  „. 
CAMBRIA  COGEN  .„. 

CHESWICK  

CONEMAUGH 

CONEMAUGH 


CONTMENTAL  OOGEN 

CROMBY 

CROMBY  ...._.1Z™!Z! 

DELAWARE 

DELAWARE  


NUG 


EBENSBURG  POWER 

EDOYSTONE  

EDOYSTONE 

EDOYSTONE 

EDOYSTONE  

ELRAMA 

ELRAMA 

ELRAMA 

ELRAMA „ 

FOSTER  wicELERMT.  CARI^ 

GILBERTON  POWER       NUG 

OPT  GENCO  HUNTERSTOWN 

GPU  QENOO  BENTON 

GPU  GENCO  HAMn.TON 

GPU  GENCO  MOUNTAIN 

GPUGENOOORTANNA 

GPU  GENCO  SHAWNEE  ... 

GPU  QENOO  TIOGA 

GPU  GENCO  TOLNA 

GPU  GENOO  WAYNE 

GRAYS  FERRY  PROJECT 
HATFIELD«  FERRY  .„..._„ 


HATFIELD^  FERRY 

HATFIELD^  FERRY 

HOLTWOOO 

HOMER  CITY 

HOMER  CITY 

HOMER  crrv 


HUNLOCK  PWR  STATION 

KEYSTONE 

KEYSTONE 

KIMBERLY-CLARK 

MARTINS  CREEK 

MARTINS  CREEK 

MARTINS  CREEK 

MARTINS  CREEK 


Uniij 
lOf  hK> 
tof 
1996. 
or  1997. 
HI 


anof  M 
UimH 
1006. 19( 


MERCK  SHARP  S  OOHME 

MH-CHEa 

MH-CHEa 


16.613.419 

42.732,125 

1.961.304 

2.504.450 

4.487.860 

6.320,866 

12.196,684 

48,831 

48,802 

52.763 

34,330 

366.901 

360,500 

386.436 

387.016 

404.361 

3.421.790 

1.406.480 

4311.406 

5.037,239 

21,390,006 

21.084312 

21.548374 

7.419382 

9.670367 

20.738.336 

1341.808 

15.088314 

29.200.486 

24.102.480 

882.161 

4346339 

2.066.179 

711,493 

733,207 

2.196307 

7318327 

8333347 

1.611.083 

2.003.154 

2321378 

2366389 

2302300 

5.460.730 

984.307 

2338.728 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

15310300 

19368346 

14.202,486 

3.106358 

19327300 

20.600347 

18302.194 

1.764.784 

28,703322 

20.430310 

0 

4329314 

3340.723 

3300337 

4310363 

0 

75303 

46.707 


Unti 
agsolbfN) 

KWlMlOl 

1996, 1996. 

or  1997, 


NMfti 


1.749.333 
4.487.726 
183.118 
256.401 
483.086 
666.000 
1350.666 
3.413 
3.431 
3.703 
2.400 
28.467 
27.940 
30.963 
29366 
32333 
31368 
322310 
98341 
473337 
536376 
2.166.566 
2.148313 
2306392 
794.904 
1388.784 
2383.456 
173.746 
177,707 
1333.962 
3.177,419 
2322.687 
103.784 
430323 
200302 
70313 
64308 
211.125 
758,798 
860.783 
148.173 
180304 
233.776 
191347 
257,902 
520.764 
92360 
277338 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
1.600.888 
2,104,144 
1347.617 
246,666 
2303.927 
2,187.156 
1301.482 
133.980 
3.021.402 
2302.686 
0 
384311 
380304 
408.740 
426.476 
0 
7.006 
4312 


Una 


by  HI 


1302 
3,082 
143 
181 
325 
457 
883 
4 
4 
4 
2 
26 
25 
28 
27 
'29 
29 
274 
113 
386 
404 
1,716 
1.600 
1.728 
506 
778 
1363 
148 
151 
1310 
2342 
1.933 
71 
366 
166 
57 
60 
178 
611 
664 
129 
168 
226 
188 
226 
438 
79 
236 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
1328 
1363 
1.139 
249 
1300 
1300 
1.482 
142 
2302 
2380 
0 
330 
317 
310 
322 
0 
6 
4 


Untt( 
tkmsby 


1310 

3.105 

134 

177 

334 

454 

872 

2 

2 

3 

2 

20 

19 

21 

20 

22 

22 

253 

78 

372 

421 

1.700 

1388 

1308 

624 

838 

1.791 

136 

130 

1303 

2.402 

2367 

81 

346 

164 

86 

&1 

186 

586 

674 

116 

140 

183 

ISO 

202 

408 

73 

217 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

1366 

1.661 

1314 

193 

1343 

1.716 

1,482 

106 

2.370 

2.348 

0 

301 

283 

321 

334 

0 

6 

3 


StUe 


PA  „... 
PA  _... 
PA  ...- 
PA  „„ 
PA  .-_ 
PA  „_ 
PA  _- 

PA 

PA  ._.. 
PA  „„ 
PA  ™_ 
PA  -._ 
PA  ™. 
PA  .„.. 
PA  .-.. 
PA  .„. 
PA  .„. 
PA  — 
PA  „- 
PA  „. 
PA  „. 
PA  _. 
PA^^. 
PA  .... 
PA  _.. 
PA  — 
PA  ._. 
PA  .™ 
PA  — 
PA  _.. 
PA  .... 
PA  .... 
PA  ™. 
PA  -.. 
PA  -.. 
PA  „. 
PA  _.. 
PA  .... 
PA  .... 
PA  .... 
PA  „.. 
PA  „. 
PA  - 
PA  _. 
PA  ._ 
PA  _ 
PA  _. 
PA  „ 
PA  „. 
PA  _ 
PA  ... 
PA  .„ 
PA  ... 
PA  _. 
PA 
PA 
PA 
PA 
PA 
PA 
PA 
PA 
PA 
PA 
Rl 
Rl 
Rl 
Rl 
Rl 
Rl 
Rl 
Rl 
Rl 
Rl 
TN 
TN 


ID 


3181 

3146 

3140 

3138 

3138 

3138 

54671 

50888 

50030 

50776 

50776 


PoMID 


8012 
8012 
8012 
8012 
8012 
8012 
8012 
8012 
50731 
3168 
3168 
3170 

reis 

54144 
3113 
3113 
3113 
3113 
3130 
3142 
3143 
3144 
3146 
3154 
3156 
3188 
880010 
50807 
50974 
50074 
3130 
3130 
3130 
3131 
3131 
3131 
3131 
880013 
3152 
3152 
3115 
3115 
3115 
880006 

31» 

3132 

3132 

3132 

50867 

50611 

50879 


33 

1 

2 

3 

4 

5 

CC_AB) 

1 

1 
2 

1-2 

11 

12 

21 

22 

31 

32 

41 

42 

3 

91 

92 

3-6 

OC_PER 

1 

1 

2 

4 

—6 

1—4 

1—2 

1—4 

1-2 

1-a 

1-2 

1—2 

1 

1 

AB_NUG 

1 

2 

12 

14 

15 

1 

2 

3 

4 

1—6 

3 

4 

1 

2 

3 


3236 

3236 

3236 

51030 

54324 

54056 

3303 

3393 


1 

1 

2 

3 

4 

1-2 

AB_NUG 

AB_NUG 

1 

2 

3 

4 

10 

11 

9 

cc_n 
oc_n 
cc_n 
1 

2 


MTTCHEU 

MONTOUR  — : 

MONTOUR 

NEW  CASTLE 

NEWCASTLE 

NEW  CASTLE 

NOR0ON(FALC  SEAB) 

NORTHAMPnON  GENERAT1NQ 

NORTHEASTERN  POWER 

PANTHER  CREEK 

PANTHER  CREEK 

PECO  ENERGY 


PECO  B«*QY  CROYDEN 

PECO  BCRGY  CnOYOEN 

PECO  B4ERQY  CROYDEN 

PECO  BCRGY  CROYDEN 

PECO  ENERGY  CROYDEN 

PECO  ENERGY  CROYDEN 

PECO  ENERGY  CROYDEN 

PECO  ENERGY  CROYDEN 

PEOO  ENERGY  FAIRLESS  HILLS 

PEOO  ENERGY  RK>«IONO 

PECO  ENERGY  RK>««OND 

PEOO  ENERGY  SOUTHWARK  ._ 

PENNTECH  PAPER 

P1NEY  CREEK 

PORTLAND 

PORTLAND 

PORTLAND 

PORTLAND 

PPAL  ALLENTOWN 

PP81FISHBACK 


PP»L  HARRISeURG. 

PP8L  HARWOOD 

PPftLJENKMS 

PPAL  \WEST  SHORE 

PP84.  WILUAMSPORT 

SCHUYLKILL  

SCHUYLKILL  ENERGY  RESOURCES 
SCHUYLKHX  STATION  (TURBI 


SCRUBGRASS  GBCRATMG  PLANT 
SCRUBGRASS  GENERATING  PLANT 

SEWARD 

SEWARD 

SEWARD 

SHAWVHXE 

SHAWVILLE 

SHAWVILLE 

SHAWVILLE 

SOLAR  TURBINES 

SUNBURY  

SUNBURY  

TITUS 

TITUS 

TITUS 


TRIGEN  ENERGY  SANSOM 

VIKING  ENERGY  NORTHUMBERLAND 

WARREN  

WARREN  

WARREN  

WARREN 


WASHINGTON  POWER  COMPANY  . 
WESTWOOD  ENERGY  PROPERTIE 
WHEELABRATOR  FRACKVNJJE  E  -. 

JEPSON 

JEP80N 
JEPSON 
JEPSON 


MANCHESTER  STREET  _ 
MANCHESTER  STREET  „ 
MANCHESTER  STREET  .. 

OCEAN  STATE  1  D 

OCEAN  STATE  2  O 

PAWTUCKET  POWER  n 

ALLB4 

ALLEN 


5383.720 
18.421387 
21372338 
2346.707 
2386397 
3307370 
1387346 
2308.127 
2330321 
1.158338 
1.183341 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
817331 
0 
3386^1 
4373.152 
1370379 
150306 
0 
0 
0 
0 
0 
0 
0 
132S30O 
3391384 
9,441.744 
2.73a403 
1330.782 
860396 
976366 
4368371 
3379327 
3319373 
4379.446 
6366322 
0 
3348341 
3384.437 
1342334 
2.007.778 
1318.460 
0 
0 
576301 

543.134 

564380 

0 

12327366 

2368312 

1382 

1348 

1342 

1381 

4323,753 

4320.708 

3.738.441 

9.188307 

9.188307 

2.438388 

6304.770 

7326.410 


um 


by  HI 


582.486 
2317388 
2^428346 
197.177 
211.486 
318.106 
97360 
274.163 
238381 
108388 
108.748 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
56388 
0 
337370 
441364 
184321 
11.402 
0 
0 
0 
0 
0 
0 
0 
97.721 
367.102 
800.731 
267385 
156307 
82326 
83380 
467.416 
379386 
384.432 
488342 
606.797 
0 
303302 
372384 
188.178 
199318 
182388 
0 
0 
56386 
37364 
44306 
54338 
0 
879.113 
144,478 
80 
88 
73 
90 
398.487 
378318 
382.777 
1381306 
1381386 
219388 
713301 
757367 


Una 


M77 

1.710 

184 

182 

286 

87 

233 

203 

93 

83 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

40 

0 

367 

126 

12 

0 

0 

0 

0 

0 

0 

0 

82 

312 

757 

210 

131 

89 

78 

374 

319 

306 

300 

408 

0 

286 

312 

156 

161 

164 

0 

0 

48 

31 

44 

46 

0 

1306 

166 

0 

0 

e 

0 
136 
130 
121 
287 
207 
7« 
57* 
614 


186 
188 

290 

77 

216 

187 


0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
44 
0 
286 
-346 
146 
9 
0 
0 
0 
0 
0 

e 

0 
77 


202 
123 

86 

74 

387 


381 

0 
238 
282 

148 
151 
143 

0 

0 

43 

28 

36 

43 

0 

880 

11 


120 
114 
108 


621 
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Table  A.  1— Allocations  to  Fossil  Fuel-Fired  EGUs  by  mmBtu  and  MWh— Continued 


Table  A.i— Allocations  to  Fossil  Fuel-Fired  EGUs  by  mmBtu  and  MWh— Continued 


TN 

IN 

TN 

TN 

TN 

TN 

TN 

TN 

TN 

TN 

TN 

TN 

TN 

TN 

TN 

TN 

TN  . 

TN  . 

TN  , 

TN  . 

TN  . 

TN  . 

TN  . 

TN  . 

TN  . 

TN  . 

TN  . 

TN  : 

TN  . 

TN  . 

TN  . 

VA  . 

VA  . 

VA  . 

VA  . 

VA  . 

VA  . 

VA  . 

VA  . 

VA  . 

VA  - 

VA  . 

VA  . 

VA  . 

VA  .. 

VA  .. 
VA  .. 
VA  .. 
VA  .. 
VA  .. 
VA  .. 
VA  .. 
VA  .. 
VA  .. 
VA  .. 
VA  .. 
VA  .. 
VA  .. 
VA  .. 
VA  .. 
VA  .. 
VA  .. 
VA  .. 
VA  .. 
VA  .. 
VA  .. 
VA  .. 
VA  .. 
VA  .. 
VA  .. 
VA  .. 
VA  .. 
VA  .. 
VA  .. 
VA  .. 
VA  .. 


to 


3383 
3386 
3388 
3388 

3403 
3403 
3403 
3403 
3406 
3406 
3406 
3406 
3406 
3406 
3406 
3406 
3406 
3406 
3406 
3406 
3406 
3406 
3407 
3407 
3407 
3407 
3407 
3407 
3407 
3407 
3407 
3786 
3796 
3803 
3603 
3803 
3803 
10017 
3787 
3787 
3787 
3787 
3787 
3775 
3775 
3775 
7213 
10377 
10071 
54061 
54061 
52067 
7212 
7212 
7212 
7212 
52018 
52019 
52019 
52019 
3776 
3776 
3776 

5imi 


54644 

7032 

7032 

7032 

7032 

10633 

10633 

10773 

10771 

10774 


10 


3 

1 

1 

2 

1 

2 

3 

4 

1 

2 

3 

4 

1 

10 

2 

3 

4 

S 

6 

7 

6 

9 

1 

2 

3 

4 

5 

6 

7 

6 

9 

3 

4 

1 

2 

3 

4 

ST— ip. 

3 

4 

5 

6 

—6 

1 

2 

3 

1 

ST_«I 

ST_ulh 

ST_d1 

ST_d2 

QT_LP 

— 1 

—2 

-3 

—4 

CA_#1 

CT_#1 

CA_«2 

CT_#2 

51 

52 

6 

CA_e1 

CT_«1 

CA_e2 

CT_e2 

-3 

4 

5 

6 

CT_nc. 

CW_nc. 

ST_«la 

ST_el 

ST_ton 


ALLEN  _.. 

BULL  RUN  

CUMBERLAND  .. 
CUMBERLAND  .. 

QALLATM  

GALLATM 

QALLATIN  

QALLATM  

JOHN  SEVIER  ... 

JOHN  SEVIER  ... 

JOHN  SEVIER  ... 

JOHN  SEVIER  ... 

JOHNSONVILLE 

JOHNSONVILLE 

JOHNSONVILLE 

JOHNSONVILLE 

JOHNSONVILLE 

JOHNSONVILLE 

JOHNSONVILLE 

JOHNSONVILLE 

JOHNSONVILLE 

JOHNSONVILLE 

KINGSTON 

KMQSTON 

KINGSTON  ... 

KWQSTON 

KINGSTON 

KINGSTON 

KMOSTON 

KINGSTON 

KINGSTON 

BREMO  BLUFF  „ 
BREMO  BLUFF  „ 

CHESAPEAK  

CHESAPEAK  

CHESAPEAK 
CHESAPEAK 


Unil 
mactttn 

WlMtOl 

1986. 1986. 
or  1987. 
HI 


CHESAPEAK  CORP. 

CHESTERFIELD 

CHESTERFIELD 

CHESTERFIELD 

CHESTERRELD 

CHESTERFIELD 

CLINCH  RIVER 

CLINCH  RJVER 

CLINCH  RIVER 

CLOVER 


00GENTRIX-+OPEWEU  

COQENTRIX— PORTSMOUTH  ... 
COGENTRIX  RK>«UI0N0  1 
COGENTRiX  RK>«I40ND  2 


COMMONWEALTH  ATLANTK:  LP 

OAR8YTOMN 

0AR8YTOWN 

DAR8YTOWN 

DARBYTOWN  

0OSEWELL«1  

DOSEWEUtl  

0OSEWEaf2  

D06EWEaf2  

GLENLYN  

GLENLYN  

GLENLYN  

GOROONSVILLE  1 
GORDONSVILLE  1 
GOROONSVILLE  2 
GORDONSVILLE  2 
GRAVEL  NECK 


GRAVEL  NECK 

GRAVEL  NECK 

GRAVEL  NECK1 

HOPEWEU  COQEN.  INC 

HOPEWEU  COQEN.  INC 

LG&E-WESTMLD  ALTAVISTA  

LGAE-WESTMLO  HOPEWEU 

LGAE-WESTMLD  SOUTHAMPTON 


7.566.678 
21.275M6 
51.386.046 
56.332.548 
6.870J87 
6J00.771 
6.864417 
7334.289 
6363.636 
5366.042 
6.164.144 
6.114.293 
3.724.150 
3.661387 
3,748.100 

3.678.462 

3.640348 

3.718.286 

4380322 

4.133.748 

4306336 

4.432366 

4315371 

4347.180 

4.494342 

6.137314 

5342366 

5378368 

6301372 

5.668.106 

1.7S6.163 

4368306 

3.461324 

3.444,718 

4.744.776 

7,270.201 

751326 

2384380 

4.636389 

9375.436 

17.283.476 

1.701366 

6.460.271 

6,272.238 

7.143,863 

8,236314 

2,275,946 

Z617.290 

2328.680 

2.127306 

450.631 

115.229 

115.229 

115.229 

115.229 

584.931 

1.207.780 

584.931 

1.207.780 

1.296.222 

1.186.728 

5.646374 

211.614 

429.231 

214.004 

434,011 

116341 

116341 

116341 

116341 

1310,927 

675.419 

1,427.003 

1.427.003 

1.427.003 


um 

•oaodwo 

hUwIaf 

1086, 1886. 

or  1887, 


781,779 
2388,756 
5,284363 
5,880307 
734,707 
723,100 
728,192 
816,753 
615386 
615,728 
660306 
642383 
323340 
351,412 
326300 
318338 
318363 
322,753 
329,724 
446323 
394382 
382.430 
448.715 
467368 
408375 
454388 
632.448 
602326 
586,118 
687333 
566304 
158341 
506368 
334,137 
343.407 
488366 
775.488 
70361 
216300 
487.788 
1,104,750 
1,781386 
153348 
723,406 
678300 
796364 
886.060 
214.712 
246314 
247,088 
200.752 
34.138 
8,729 
6,729 
8,728 
8,729 
69382 
142,088 
69382 
142389 
124329 
114,301 
626.075 
24396 
50.496 
25.177 
51360 
8362 
8362 
6362 
8.862 
154327 
79.461 
134.623 
134.623 
134.623 


UnK 


by  HI 


633 

1,783 

4307 

4.637 

584 

575 

566 

667 

491 

491 

518 

512 

312 

309 

314 

307 

306 

306 

312 

382 

346 

336 

372 

376 

338 

377 

514 

480 

476 

486 

477 

163 

458 

320 

319 

439 

673 

70 

222 

429 

914 

1300 

157 

600 

561 

661 

866 

211 

242 

243 

197 

42 

11 

11 

11 

11 

55 

112 

55 

112 

120 

110 

523 

20 

40 

20 

40 

11 

11 

11 

11 

121 

63 

132 

132 

132 


Un«i 
tionaby 


641 
1368 
4330 
4,882 
602 
502 
597 
688 
504 
504 
533 
527 
285 
288 
267 
261 
262 
264 
270 
386 
323 
313 
388 
374 
336 
373 
616 
483 
479 
480 
480 
143 
457 
302 
310 
451 
700 
64 
186 
448 
987 
1308 
138 
663 
612 
721 
801 
194 
223 
224 
161 
31 
6 
8 
8 
8 
63 
126 
63 
126 
113 
103 
566 
22 
46 
23 
46 
6 
8 
8 
8 
138 
72 
121 
121 
121 


VA.. 
VA  .. 
VA  . 
VA  „ 
VA  . 
VA  . 
VA  . 
VA  . 
VA  - 
VA  . 
VA  . 
VA  . 
VA  . 
WV 
WV 
WV 
WV 
WV 
WV 
WV 
WV 
WV 
WV 


WV  . 

WV  . 

WV  . 

WV  . 

WV  . 

WV  . 

WV  . 

WV  . 

WV 

WV 

WV 

WV 

WV 

WV 

WV 

WV 

WV 

WV 

WV 

WV 

WV 

WV 

WV 

WV 

WV 


ID 


52007 
3804 
3804 
3788 
3788 
3788 
3788 
3786 

50613 
3808 
3808 
3808 


3942 
3842 
3842 
3843 
3943 
10151 
3044 
3eM 


3836 
3836 
3836 

3847 
3947 
3847 
3836 


PoMID 


3848 
3846 
6264 
3864 
3864 
3864 
7537 
7357 
3838 
3836 
3838 


3838 
8004 
6004 

3845 
3846 
3046 
3046 


STurg 

3 

4 

1 

2 

3 

4 

5 

ST_n8r 

1 

2 

3 

1 

1 

2 

3 

1  . 

2 

ST_< 

1 

2 

3 

1 

2 

3 

1 

2 

3 

1 

2 

1 

2 

1 

1 

2 

3 

1A 

IB 

11 

21 

31 

41 

51 

1 

2 

7 

6 

1 

2 


MECKLENBURG 

POSSUM  POINT 

POSSUM  POINT 

POTOMAC  RIVER  „. 
POTOMAC  RIVER  — 
POTOMAC  RIVER  .-. 
POTOMAC  RIVER  .... 
POTOMAC  RIVER  -.. 
STONE  CONTAINER 

YORKTOWN 

YORKTOWN 

YORKTOWN 


ALBRIGHT 

ALBRK3HT  

ALBRIGHT 

FORT  MARTIN. 
FORT  MARTIN. 
GRANT  TOWN. 
HARRISON  — 
HARRISON  — 
HARRISON  — 
J0HNEAM06 
JOHNEAMOS 
J0HNEAM06 
KAMMER 
KAMMER. 
KAMMER 


Ucrili 
aotoltao 
hUMMof 
1986, 1996. 
or  1997. 
rHI 


3304.183 
2.468.786 
6.776386 
1.780386 

^711345 

10302.795 

10367362 

873330 

7306333 

7341363 

3376,408 

4314372 

706.441 

703,468 


UnRi 


OilM 
Ol 


1986.19 
or  1887. 


KANAWHA  RIVER 
KANAWHA  RIVBI 

MnCHEU 

mrOHEUL 


MOUNTAINEER  (1301) 

MT  STORM 

MT  STORM 

MT  STORM 

NORTH  BRANCH 

NORTH  BRANCH  

PHILSPORN __. 

PHILSPORN 

PHn.SPORN 

PHILSPORN 

PHILSPORN 

PLEASANTS 

PLEASANTS ~ 

RIVESVILLE 

RIVESVILLE 

WILLOW  ISLAND 

WHXOW  ISLAND 


13.736364 

13344384 

2.430307 

21306.702 

21325,171 

22328326 

16.733386 

16383341 

24,715334 

5.775301 

6320328 

6377307 

4386310 

3315327 

20388.486 

17371383 

28.446,137 

18346326 

17300320 

17311370 

1306367 

1363348 

3332324 

3312.719 

3301,732 

3,401370 

10328312 

20325386 

17364363 

288.741 

741331 

906350 

3,490311 


283.414 

231342 

736.716 

148.460 

136347 

278319 

1.136380 

1386.466 

82.440 

734377 

702386 

370306 

387328 

58373 

58380 

325340 

1368384 

1,486,486 

228383 

2394^36 

2384371 

2377302 

2387386 

2388.408 

2377387 

632.702 

798378 

479.131 

418,414 

2.196.7S7 

1360333 

3.108362 

2.157380 

1368308 

1327,162 

112.770 

116380 


um 


by  HI 


367387 

370,741 

1,123,713 

2364388 

1.780399 

27.784 

83.743 

82.161 

340345 


Unl 


278 

231 

626 

166 

148 

251 

1308 

078 

81 

667 

670 

340 

380 

46 

46 

221 

801 

888 

158 

1,418 

1,432 

1.478 

1328 

1327 

1322 

379 

428 

466 

257 

1318 

1,178 

1332 

1308 

1,136 

1.175 

106 

108 

218 

217 

230 

228 

666 

1327 

1,138 

18 

48 

58 

229 


258 


136 

123 

251 

1325 

988 

74 

663 

634 

336 

368 

36 

36 

200 

980 

803 

141 

1.4p 

Mrt 

1/483 

1386 

1386 

1348 

380 

437 

286 
258 

1327 

1301 

1361 

1328 

1.146 

1.125 

88 

71 

219 

216 

228 

228 

682 

1371 

1386 

17 

38 

51 

208 


Table  A^.— Allocations  to  Non-EGUs  by  mmBtu 


state 


AL 

AL 

AL 

AL 

AL 

AL 

AL 

AL 

AL 

AL 

AL 

AL 

AL 

AL 

AL 

AL 

AL 

AL 

AL 

AL 


MEAD  COATED  BOARD  INC  -^ 

GULF  STATES  PAPER  CORPORATK3N  

TRANSCONTINENTAL  GAS  PIPELINE  C0RP0RATK3N 

MTERNATKMAL  PAPER  SIEBERT  STATION 

MOBILE  ENERGY  SERVTCES  COMPANY 

COURTAULOS  FIBERS  INC 

COURTAULDS  FIBERS  INC 

AMOCO  CHEMK>LS 
AMOCO  CHBMCALS 


SOLUTIA.  INC.-OECATUR  PLANT 
SOLUTIA.  INC.-OECATUR  PLANT 
SOLUTIA.  INC.-OECATUR  PLANT 
GENERAL  ELECTRK:  CO 


CERESTAR  USA  DECATUR  INC  

GULF  STATES  PAPER  OORPORATKX  

U.  S.  ALLIANCE  COOSA  PINES  CORPORATK3N 
U.  S.  ALLIANCE  COOSA  PINES  CORPORATKM 
U.  S.  ALLIANCE  COOSA  PINES  CORPORATION 
U.  S.  ALLIANCE  COOSA  PINES  CORPORATKM 
EMPIRE  COKE  CO 


POM  10 


004 
003 
018 
Oil 
001 
Oil 
013 
024 
026 
013 
014 
015 
005 
020 
006 
007 
008 
008 
010 
001 


Unl1986. 
SumnivHI 


1.118321 

154.732 

48jB82 

1.143.170 

326.786 

80345 

382.788 


106311 
796311 
786334 
747386 
186.487 
883383 
764366 
648312 
648312 
648312 
648312 
108343 


UnRtfocB- 
ikrabyHI 


138 

18 

6 

141 
40 
7 
47 
48 
13 
98 
97 
02 
23 
84 
94 
80 
80 
80 
80 
13 
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Table  A.2.— Allocations  to  Non-EGUs  by  mmBtu— Continued 


CeA  SPECIALTY  CHEMCAtS  CORKMATION 
OBA  SPECIALTtr  CHEMCAL8  CORPORATION  . 

OUNCHBuaCAL  CORPORATION 

MACMNXAN  BLOEOEL  PACKAQINQ  INC 

MACMLLAN  BLOEOEL  PACKAQINQ  MC 

CELANESE  CORPORATION 

SOLUTIA.  MC— DECATUR  PLANT 

QULF  STATES  STEEL  INC 

OEQUSSA  CORPORATION 

AMOCO  CHBMCALS 

AMOCO  CHQI4ICALS  .. 

AMOCO  CHBMICALS 

AMOCO  CHBflCALS  

AMOCO  CHEMICALS  

TVA  COLBERT _ 

TVA  COLBERT ™ 


LAROCHE  INOUSTRIES  INC  

INTERNATIONAL  PAPER  CO.  RIVEROALE  MIU  . 

INTERNATIONAL  PAPER  SIEBERT  STATION 

GULF  STATES  STEEL  INC  


CHAMPION  INTERNATIONAL  OOURTLANO  RD29 

TVA  COLBERT „_ 

CHAMPION  INTERNATIONAL  OOURTLANO  R029 
CHAMPION  NTERNATIONAL  OOURTLANO  ROSS 

JEFFERSON  SMURFIT 

AMERICAN  CAST  IRON  PIPE  OOMPANV 

OULF  STATES  STEEL  INC  

TVA  COLBERT 

TVA  COLBERT 

TVA  COLBERT 

TVA  COLBERT 

FORT  JAMES-PENMNQTON.  INC 

FORT  JAMES-PENMNQTON,  INC 

MEAO  C0NTAINER8OARD 

PFIZER  INC— CHEMICALS 

FEDERAL  PAPER  BOARD  00 

PFIZER  INC-CHEMICALS 

PFIZER  mC-CHEMICALS 

SMKtNS  INOUSTRIES  INC 

DEXTER  NONMOVENS  OIV 

PRATT  A  WHITNEY  AIRC  

PRATTAWHrnHEYAIRC 

PRATT  A  WHTTNEY  AIRC 

PFIZER  INC— CHEMICALS 

PRATT  A  WHTTNEY  AIRC  


10 


CAPITOL  DISTRiCT  ENERGY  CENTER 

PRATT  4  WHTTNEY  AIRC  _.. 

PRATT  A  WHTTNEY  _ 

QSA  WEST  HEATINQ  PLANT 

QSA— CENTRAL  HEATINQ 

QSA-WEST  HEATINQ 
QSA— WEST  HEATINQ 


QSA  WEST  HEATINQ  PLANT 

DUPONT  SEAFORO  «... 

DUPONT  SEAFORD  

CHRYSLER  MOTORS 


STANDARD  CHLORINE  OF  DELAWARE 

KRAFT  QOIERAL  FOODS ._ 

DUPONT  SEAFORD  


INDIAN  REFINING  LIMTTED  PARTNERSHIP  . 
ZEXEL  lUNOS.  INC.-DECATUR  FACTORY 

GRANTTE  OTY  STEEL  COMPANY 

AMOCO  PETROLEUM  ADDITIVES  CO  

JEFFERSON  SMURFIT  CORPORATION 

A  E  STALEY  MANUFACTURING  CO 

GRANITE  CTTY  STEEL  COMPANY 


ZEXEL  ILJNOIS.  INC.-DECATUR  FACTORY  ..„. 
ARCHER  DANIELS  MIDLAND  CO  EAST  PLANT 

CENTRAL  ILLINOtS  PUBLIC  SERVICE  

ARCHER  DANIELS  MIDLAND  CO  EAST  PLANT 


010 
Oil 
003 
002 
006 
006 
016 
047 
004 
010 
015 
019 
022 
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006 
000 
002 
010 
010 
046 
016 
007 
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006 
041 
049 
006 
006 
003 
002 
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001 
010 

ooa 

012 
000 

673 
P29 

168 
167 
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P01 
164 
P64 
163 

oao 

001 
003 
006 

003 

002 

002 

001 

003 

001 

001 

003 

7211029701 

7 

.7512015600 

2 

7303111904 

1 

7302006303 

6 

7212042600 

1 

7302006412 

9 

7303111904 

2 

7512015600 

1 

ooQOOOjOOB 

1 

7911000101 
4 

7612004807 
1 


Una  1906. 
SumiMrHI 


163.000 
36.061 

1.779340 
404,136 
379,902 
471.731 
184.756 
410.502 
636211 
389.140 
339/487 
312.361 
254,615 
196.178 
196.178 
220,561 
525,974 

1,143,170 
184,756 


196,178 

Z140J80 

663,278 

424,360 

97.S74 

368,832 

195.178 

195.178 

195.178 

195,178 

316.970 

783.476 

436343 

480.420 

721,140 

604300 

332320 

193317 

1.788,000 

18360 

25300 

47340 

478380 

86380 

264,111 

5.100 

353374 

18380 

4348 

182317 

162386 

3,060 

931,066 

826,012 

257.164 

372319 

383.062 
587,751 

382,088 

381367 

122377 

170344 

918310 

163392 

127396 

1302340 

123327 


umii 

•ontbyHI 


Stale 


19 
« 
78 
21B 
80 
47 
88 
2S 
61 


42 
38' 
81 
24 
24 
27 
88 
141 
23 
81 
24 


12 
46 

24 

24 

24 

24 

30 

98 

84 

24 

36 

30 

17 

10 

88 

1 

1 

2 

24 

4 

IS 

0 

18 

1 

0 

8 

8 

0 

81 

54 

17 

24 

46 

28 


46 
46 

14 
20 

107 
10 
18 

141 
14 

101 


IL  ..._ 
IL  ..... 
IL  ...„ 
IL  ..... 

IL 

IL 

IL  .... 
IL  .... 
IL  .... 
IL  .... 
IL  .„. 
IL  .... 
IL  .... 
IL  .... 
IL  „.. 
IL™ 
IL  .... 
IL  ... 
IL  ... 
IL™ 
IL  ... 
IL  ... 
IL  ... 
IL  ... 
IL  ... 

IL  ... 

IL... 

IL  ... 

IL  ... 

H.  ... 

IL... 

IL... 

H... 

K.  ... 

IL  .. 

K.  .. 

IL.- 

IL  - 

N.  .. 

N.  .- 


CATERPILLAR-EAST  PEORIA  PLANT 


INDIAN  REFINING  UMITED  PARTNERSHIP 

INDIAN  REFINING  UMITED  PARTNERSHIP 

GREAT  LAKES  NAVAL  STATKJN 

GATES  RUBBER  CO.-GALESBURG  HOSE  PLANT 

ARCHER  DANIELS  MIDLAND  CO  EAST  PLANT 

NORTHWESTERN  STEEL  &  WIRE  CO 

GATES  RUBBER  CO.-GALESBURG  HOSE  PLANT 

CUFFORD-^IACOBS  FORGING  CO.  .- -... 

PEOPLES  GAS  UGHT  &  COKE  CO - 

MOBIL  JOUET  REFINING  CORP 

MOBIL  JOLIET  REFINING  CORP ~ 

MOBIL  JOUET  REFINING  CORP 


Pom  ID 


Uni1996, 
SummarHI 


K3WA-ILL.  GAS  &  ELECTRIC  CO.-MOUNE  GEN.  STA 

UNO-VEN  COMPANY - ~ 

KRAFT  FOOD  INGREDIENTS  CORP ~ 

NORTHWESTERN  STEEL  &  WIRE  CO  

NORTHWESTERN  STEEL  &  WIRE  00  

LAUHOFF  GRAIN  COMPANY ~.» 

PEKIN  ENERGY  COMPANY 


K3WA-ILL.  GAS  ft  ELECTRIC  CO.-MOUNE  GEN.  STA 

SHEREX  CHEMK>L  COMPANY 


ARCHER  DANIELS  MIDLAND  CORN  SWEETENERS 
UNO-VEN  COMPANY 


GENERAL  ELECTRIOHOT  POINT— RANGE  DIVISK)  ... 
CHICAGO  WATER  DEPT— SPRINGFIELD  STATK3N  _.. 
MENTAL  HEALTH  DEPT-CHICAGO-REAO  CENTER 

COM  ED-flSK  STATION 

COM  ED-FISK  STATWN 

U  S  STEEL— SOUTH  WORKS 

U  S  STEEL— SOUTH  WORKS  — . 

GENERAL  MILLS  INC  


GENERAL  ELECTRK>HOT  POINT— RANGE  OMSK) 

CPC  INTERNATWNAL  INC 

CPC  INTERNATIONAL  INC 

CPC  INTERNATWNAL  INC 

CPC  INTERNATWNAL  INC 

CATERPILLAR  TRACTOR  CO  AURORA  PLANT 

CPC  INTERNATIONAL  INC 

CPC  INTERNATIONAL  INC 


7306053101 

9 

7211029701 

6 

7211029701 

5 

7808007101 

1 

7211101100 

2 

7612004807 

2 

7302082102 

1 
7211101100 

1 
7302156600 

1 

7906001900 

6 

8601000604 

3 
7211057702 

5 
7211057602 

1 
7301020000 

1 
7211024000 

7 
7210082100 

3 

7302061901 

4 
7302061901 

3 
7212126209 

1 
7302006701 

9 

7301026900 

2 
7303213100 

1 
8801006602 

4 
721102S303 

7 
7303110000 

3 

7511006600 

2 

7508001800 

1 
7303061801 

3 

7303061801 

2 
8201004401 

4 
8201004401 

3 
7303086607 

0 
7303110000 

6 
7302014604 

3 

8 
7302014704 

6 
7302014704 

5 
7302118200 

9 
7302014604 

2 
7302014604 

1 


Unt 


by  HI 


452348 

567,751 

587.751 

331381 

119313 

862389 

172353 

119313 

226334 

346.415 

209336 

207349 

141.453 

1396398 

430.708 

62327 

958324 

215327 

166.702 

789380 

312322 

125364 
301.448 
417.430 
193.415 
117.781 
72327 
52366 
846372 
872389 
149336 
128,751 
780360 
139.143 

819380 

819300 
619380 


53 

80 
60 
30 
14 
101 
20 
14 
27 
41 
32 
24 
17 
128 
50 
7 
112 
25 
19 
90 
128 
37 
15 


23 

14 

8 
6 
99 
102 
17 
15 
80 
16 
80 
98 
29 
96 
96 
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Table  A^.— Allocations  to  Non-EGUs  by  MMBru-Continued 


Table  A^.— Allocations  to  Non-EGUs  by  mmBtu— Continued 


IL 
IL 
IL 
IL 
H. 

n. 

IL 

IL 

IL 

IL 

IL 

IL 

IL 

IL 

IL 

IL 

N.  . 

IL  . 


IN 
IN 
IN 
IN 
IN 
IN 
IN 
IN 
IN 
IN 
IN 
M 
IN 
M 
IN 
M 
M 
M 
M 
M  . 
M  . 
IN  . 
M  . 
IN  . 
M  . 
M  . 
IN  . 
M  . 
M  . 
IN  . 
IN  . 
IN  , 
IN  . 
IN  . 
M  . 
IN  . 
M  . 
M  . 
M  . 
M  . 


CUFF0R0->JAC0eS  FORQINQ  OO . 


METROPOLITAN  W.R.D.  OF  GREATER  CHICAGO  . 

QUANTUM-USl  DIVISION 

MM  WRK3LEY  JR  CO-CHICAGO  PLANT 

AUSTIN  \MESTERN  DIVISION  ..„ „. 


QUANTUM— USI  DIVISION 
QUANTUM— USI  DIVISION 
QUANTUM— USI  DIVISION  . 


Pom  ID 


NALOO  CHEMICAL  COMPANY— OORP  RES  CENTER 

QUANTU»»-USI  OIVISiON 

AMOCO  CHEMK:ALS  CORP-^UOW  SPRINGS  PL  .. 


QUANTUM— USI  OIVISION 


QUANnM-USI  DIVISION 
QUANTUM— USI  DIVISION  . 


MARATHON  OIL  CO  ILUNOS  REFINING  DIV 
MARATHON  OIL  00  ILUNOIS  RERNINQ  DIV 

K-FIVE  SOUTH  PLANT  

NATURAL  GAS  PtPEUNE  CO  OF  AMERICA  ... 
QUANTUM-USI  DIVISION 


LTV  STEEL  COMPANY 

LTV  STEEL  COMPANY 

LTV  STEB.  COMPANY 

IPALOO-PERRY  K 

INLAND  STEEL  COMPANY 
IPALOO-PERRY  K 


GM&OELPHI  INTERIOR  AND  UGHTINQ  SYSTBO 

LTV  STEEL  COMPANY „ 

MLANO  STEEL  COMPANY  ...„ 

tNLAHD  STEEL  COMPANY 

»*ANO  STEB.  COMPANY 

IPALOO-PERRY  K 

A.E.  8TALEY  IMN.  00.  SOUTH  PLANT 

WUWO  STEEL  OCMPANY 

IPALOO-PERRY  K 


MOIANA  QIRLS  SCHOOL 

GENERAL  ELECTRIC  CO 

PANHANDLE  EASTERN  PPELME  OO 

NATIONAL  STEEL  OORP 

NATIONAL  STEEL  OORP 

NATIONAL  STEEL  OORP  

MLANO  STEEL  COMPANY  


NEW  ENERGY  COMPANY  OF  INDIANA 

PFIZER  MC  

WESTON  PAPER  ft  MFO 


APPUEO  EXTRU8KM  TK>M0LOQiES.  MC 

JEFFERSON  SMURFIT  CORPORATION 

PRAXAIR.  Ma  

E.WJ.  MC.    

U  S  STEEL  CO  GARY  w6w« " 


ALLSON  TRANSMSSION  DIV  PLANT  3  . 

FRITOLAY.  MC 

JOSB>H  SEAGRAM  ft  SONS 

SUPERIOR  LAMMATMQ.  MC. 

KIEFFER  PAPER  MNXS  Mt 


AMOOO  ON.  COMPANY.  WHmNO  REFINERY 
AMOCO  ON.  COMPANY.  WHmNQ  REFINERY 

U  S  STEEL  00  GARY  WORKS 

U  S  STEEL  CO  GARY  WORKS 

U  S  STEEL  CO  GARY  WORKS _ 


73Q21Se600 

3 

8601007300 

7 

7210001001 

7 

7211074600 

4 

7406000600 

2 

7210001601 

6 

7210001601 

4 

7210001601 

3 

8601003300 

4 

7212120711 

2 

7210022200 

2 

7212120711 

0 

7212120710 

9 

7212120710 

8 

7211129106 

6 

7211129106 

5 

8810004500 

2 

7302022100 
4 
7212120711 
1 
023 
024 
022 
001 
320 
002 
002 
021 
330 
321 
286 
003 
040 
322 
004 
003 
001 
016 
001 
003 
004 
284. 
003 
004 
002 
006 
001 
002 
001 
100 
000 
001 
000 
002 
001 
001 
002 
014 
028 
106 


Un«1006. 
Summer  HI 


UnKi 
Hon*  by  HI 


State 


2S6.378 

375.283 

160.186 

119.513 

383.738 

148.538 

199.189 

397.223 

171.777 

664.458 

188.219 

664.458 

664.458 

615.900^ 

271.266 

271.266 

62.027 

703.800 

664,458 

577.936 

1.178.381 

811.423 

948.686 

2.437.729 

960.398 

16.166 

531.747 

2.245.925 

3311.376 

311.774 

508.874 

1.412.488 

9.118.383 

629.974 

2.031.840 

7.506 

8.282.041 

719.501 

124.132 

370.084 

315315 

8.848.738 

503.457 

32S384 

23472 

643324 

44.457 

18^75 

360.272 

2323 

1^702 

700360 

183392 

38383 

5.43ai89 

153377 

8.928 

122.400 

133347 


30 


20 

14 

43 

17 

23 

46 

20 

77 

22 

77 

77 

72 

32 

32 

7 

62 

77 

104 

213 

110 

171 

440 

173 

3 

96 

406 

888 

56 

91 

256 

1345 

114 

387 

1 

1.133 

130 

22 

67 

.      57 

1360 

91 

50 

4 

118 

8 

3 

66 

0 

2 

128 

29 

7 

980 

28 

1 

22 

24 
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IN 
M 
M 
IN 
M 
IN 
M 
M 
M 
M 

m 

M 

IN 

M 

IN 

KY 

KY 

KY 

KY 

KY 

KY 

KY 

KY 
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KY 

KY 

KY 

KY 

KY 

KY 

KY 

KY 

KY 

KY 

KY 

KY 

KY 


MO 
MO 

MO 
MD 
MO 
MO 
MO 
Ml  .. 
Ml  . 
Ml  .. 
Ml  .. 
Ml  . 
Ml  .. 
Ml  . 
Ml  „ 
Ml  . 
Ml  .. 
Ml  . 
Ml  . 
Ml  . 
Ml  . 
Ml  . 
Ml  . 
Ml  . 
Ml  . 
Ml  . 
Ml  . 
Ml  . 


U  S  STEEL  CO  GARY  WORKS  . 
U  S  STEEL  CO  GARY  WORKS  . 
US  STEEL  CO  GARY  WORKS  . 
U  S  STEEL  CO  GARY  WORKS-. 

INLAND  STEEL  COMPANY  

INLAND  STEEL  COMPANY  

INLAND  STEEL  COMPANY  ...... 

U  S  STEEL  CO  GARY  WORKS 

INLAND  STEEL  COMPANY  

U  S  STEEL  CO  GARY  WORKS 

INLAND  STEEL  COMPANY  

MLAND  STEEL  COMPANY 


U  S  STEEL  CO  GARY  WORKS 

AMERTCAN  MAIZE  PRODUCTS  COMPANY  . 

COLGATE-PALMOLIVE 

U  S  STEEL  CO  GARY  WORKS 

INLAND  STEEL  COMPANY _ 

INLAND  STEEL  COMPANY  

INLAND  STEEL  COMPANY 

GENERAL  TIRE  INC  . 


ID 


Unil1006. 
SummarHI 


WILLAMETTE  INDUSTRIES  INC  .... 
ROHM  &  HAAS  KENTUCKY  INC  .... 
6  E  APPLIANCES  BOILER  PLANT 

B  F  GOODRK>1  CO 

B  F  QOOORK>H  CO 

AIR  PRODUCTS  ft  CHEMK>LS  .... 

E  I  DUPONT  INC  

AGE  INTERNATIONAL.  INC — 

AIR  PRODUCTS  ft  CHEMK^ALS  -~ 

ARMCO  STEEL  CORP .- 

0WENS80R0  GRAIN  COMPANY  . 

PROTEIN  TECHNOLOGIES  INT 

ARMCO  STEEL  CORP 

ARMCO  STEEL  CORP .; — 

ARMCO  INC 

ARMOOINC 


ASHLAND  OIL  MC  

ARMCO  INC 

TEXAS  GAS  TRANSMISSKM 

DOW  CORNING  CORP 

ARMCO  STEEL  OORP 

BAY  STATE  STERUNG  

TRIGEN-BOSTON  ENERGY  .„ 
NATTCK  PAPERBQARO  ......... 

MEDK>L  AREATOTALENG  .- 
MEDK>L  AREATOTALENG  ... 
TRK3EN-BOSTON  ENERGY  ... 

WELLESLEY  COLLEGE 

BAKER  COMMODITIES  

G  E  AIRCRAFT  ENGINES 

TRKaEN-eOSTON  ENERGY  ... 
Q  E  AIRCRAFT  ENGINES  . 


CHESAPEAKE  PAPERBOARO  COMPANY 

NAVAL  SURFACE  WARFARE  CNTR-INDIAN  HD 
NAVAL  SURFACE  WARFARE  CNTR-MOIAN  HD 

BETHLEHEM  STEEL 

BETHLEHEM  STEEL ; 

WESTVACO 

WESTVACO 


STEELCASE  INC - 

WILLIAM  BEAUMONT  HOSPITAL 
GENERAL  MOTORS  CORP 
GENERAL  MOTORS  OORP 

S  D  WARREN  CO 

S  D  WARREN  00  . 


WILLIAM  BEAUMONT  HOSPITAL 

DOW  CHEMICAL  USA  

NATK3NAL  STEEL  OORP 
DOWCHEMCALUSA  ..... 
STONE  CONTAINER  OORP 


THE  REGBfTS  OF  THE  UNIVERSITY  OF  MICHIGA  . 
THE  REGENTS  OF  THE  UNIVERSITY  OF  MKSHK3A  . 

NATIONAL  STEEL  OORP  — 

DSC  LTD 

ROUGE  STEEL  CO 
ROUGE  STEEL  CO 


DETROIT  EDISON  00 

GEORGIA  PAOFK:  CORP 

NATWNAL  STEEL  OORP  

CHAMPKM  INTERNATIONAL  CORP . 


IMK 
bonft  by  HI 


301 

303.181 

71 

406 

103.925 

19 

701 

950300 

172 

714 

406306 

73 

254 

217364 

39 

282 

297.917 

54 

281 

289334 

52 

104 

138.586 

25 

256 

217364 

36 

718 

101.038 

18 

252 

217.684 

39 

217 

1313.264 

183 

720 

660.782 

119 

007 

944360 

170 

003 

101336 

18 

726 

301.966 

54 

283 

297317 

54 

206 

203.806 

37 

280 

286334 

52 

001 

396.491 

35 

009 

320,706 

28 

001 

3,253349 

286 

001 

1. 072.019 

94 

007 

806.370 

79 

018 

344.106 

30 

OAB 

976,162 

86 

001 

3.177,045 

280 

Oil 

196379 

17 

OAA 

631,963 

73 

065 

329,901 

29 

032 

797,119 

TO 

001 

SS0368 

49 

064 

329.901 

29 

OQS 

329.901 

29 

020 

200390 

16 

021 

200390 

16 

067 

801361 

71 

022 

200300 

18 

003 

616,964 

54 

ose 

2292.113 

202 

063 

329,901 

29 

002 

1342340 

64 

001 

678368 

28 

002 

279372 

12 

006 

156,448 

6 

004 

168312 

7 

002 

558373 

23 

001 

58.416 

2 

004 

117.749 

5 

003 

412.488 

17 

004 

678388 

28 

007 

630,125 

26 

002 

402396 

45 

005 

603,947 

68 

004 

603,947 

68 

009 

904330 

102 

006 

904330 

102 

002 

1,701.768 

102 

001 

1,647303 

185 

448.750 

SO 

0010 

0 

0 

0610 

46345 

5 

0606 

ZB5,5Bo 

30 

0011 

403340 

45 

0003 

142330 

16 

0011 

0 

0 

0084 

192336 

21 

0206 

241.913 

27 

0401 

60345 

7 

0001 

1386384 

154 

0001 

402306 

45 

0002 

374.706 

42 

0202 

166.702 

16 

0006 

261343 

29 

0219 

536386 

80 

0218 

302336 

34 

0003 

•    318392 

36 

0006 

1,164364 

130 

0201 

213323 

24 

0002 

02.196 

10 

56382 
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M 
Ml 
Ml 
Ml 

Ml 

Ml 


Ml 
Ml 
Ml 
Ml 


Ml 
Ml 
Ml 
Ml 


Ml  .. 

MO 

MO 

MO 

MO 

MO 

MO 

MO 

MO 

MO 

MO 

MO 

NC.. 

NC.. 

NC.. 

NC.. 

NC.. 

NC.. 

NC  .. 

NC.. 

NC.. 

NC.. 

NC. 

NC.. 

NC.. 

NC  .. 

NC.. 

NC.. 

NC.. 

NC  .. 

NC.. 

NC.. 

NC.. 

NC.. 

NJ... 

NJ... 

NJ... 

NJ... 

NJ„. 

NJ... 

NJ... 

NJ... 

NJ... 

NJ... 

NJ„. 

NJ... 

NJ„. 

NJ... 

NJ.... 

NJ.... 

NJ.... 

NJ.... 

NJ.... 

NJ.... 

NJ.... 

NJ.... 

NJ.... 

NJ.... 

NJ.... 

NJ.... 


QEORGIA  PAOFIC  CORP  ... 
MARATHON  OIL  COMPANV  . 

MENASHA  CORP  

MENASHA  CORP  

ROCK  TENN  COMPANY  . 

ROCK  TENN  COMPANY 

MEAO  PAPER  CO  _.. 

MEAO  PAPER  CO 


CHAMPK3N  INTERNATIONAL  CORP  .. 

GENERAL  MOTORS  CORP 

MK>«QAN  STATE  UNIVERSITY 

JAMES  RIVER  PAPER  CO  INC „.. 

QREAT  LAKES  QAS  TRANSMISSK3N 

MEAO  PAPER  CO  

MK>«QAN  STATE  UNIVERSITY 

GENERAL  MOTORS  CORP 


MK>«QAN  STATE  UNIVERSITV 

QREAT  LAKES  QAS  TRANSMISSION 

GREAT  LAKES  QAS  TRANSMiSSKM  LTD 

GENERAL  MOTORS  CORP  ..„ 

MK>«QAN  STATE  UNIVERSITY 

THE  OOE  RUN  OOMPANY-SMELTINQ  ... 

SCHUYLKILL  METALS  OORPORATON 

ANHEUSER  BUSCH.  INC.,  ST.LOUIS 

CHRYSLER  CORP.  NORTH  PLANT 

MONSANTO  COMPANY 

R3R0  MOTOR  CO 

BLUE  RIVER  TREATMENT  PLANT 

DOE  RUN  COMPANY  

ASARCO _ „... 

CONTINENTAL  BAKING  COMPANY 

ASARCO  _ „ 


PoMIO 


INTERNATKMAL  PAPER:  REK3ELVM0O0 
RJ.  REYNOLDS  TOBACCO  CO.— 0745  .„ 
R  J.  REYNOLDS  TOBACCO  CO.— 074S  „_ 
RJ.  REYNOLDS  TOBACCO  CO.— 0745  _ 
RJ.  REYNOLDS  TOBACCO  CO.-0745  .„ 

RJ.  REYNOLDS  TOBACOO-0406 

RJ.  REYNOLDS  TOBACCO-0406 

RJ.  REYNOLDS  TOeACCO-0406 


\MEYERHAUSER  COMPANY.  NEW  BERN  MIU 

INTERNATIONAL  PAPER:  REK3ELW000  

FIELDCREST-CANNON  PLT  1.  KANNAPOUS  .„ 

CHAMPION  INT  CORP 

FMC  CORP-LITHIUM  OtV.  HWY  161  

RJ.  REYNOLDS  TOBACCO— 0406 „ 


CHAMPKM  INTERNATKMAL  CORP.  ROANOKE  RAP 

CHAMPION  INT  CORP 

CHAMPION  INT  CORP 

CHAMPION  INT  CORP 

WEYERHAEUSER  PAPER  CO.  PLYMOUTH 

WEYERHAEUSER  PAPER  CO.  PLYMOUTH 

P.  K  QLATFELTER  CO.-ECUSTA  

CONE  MILLS  CORP-WHTTE  OAK  PLANT 

CHEVRON  U.S>..  INC 

DUPONT  0£  NEMOURS.  E.I..  A  CO 

HOFFMAN  LAROCHE  INC.  CJO  ENVIR 

INTERNATK3NAL  VEIUNQ  OORPORAT 

aWENS«ROCKWAY  GLASS  CONTAINER 

NESTLE  CO..  INC..  THE  

NESTLE  CO..  INC..  THE  

OEQUSSA  CORPORATION4IETZ  DIVIS 

NEW  JERSEY  STEEL  C0RP0RATK3N 

DUPOWT  DE  NEMOURS.  E.I..  A  CO. 

FORD  MOTOR  COMPANY  

MERCK  A  CO.,  INC 

CHEVRON  U.SA.  INC. 


HERCULES  INCORPORATED 

HERCULES  INCORPORATED 

STONY  BROOK  REGKMAL  SEWERAGE 
BALL-INOON  GLASS  PACKAQINQ  COR  . 

PSE  *  0  00.  ATTN  ENVIRONMETAL  

STONY  BROOK  REGKMAL  SEWERAGE 

GARDEN  STATE  PAPER  CO.,  INC. 

PSE  A  G  CO.  ATTN  ENVIRONMETAL  ..... 
PSE  A  Q  CO.  ATTN  ENVIRONMETAL  ...... 

PSE  A  G  CO.  ATTN  ENVIRONMETAL 

PSE  A  G  CO.  ATTN  ENVIRONMETAL 

EXXON  CORPORATON 

MERCK  A  CO.,  INC 


Unil1896. 
Summer  HI 


umafloca- 
tionsbyHt 


0004 

83717 

9 

0001 

320.543 

36 

0024 

754.568 

64 

002S 

729,532 

81 

0001 

275.413 

31 

OOQS 

275.413 

31 

0310 

1,927,800 

214 

0340 

1.68a8B3 

187 

0015 

54,272 

6 

0601 

747,102 

83 

0064 

1JZ03J01 

134 

967,583 

107 

864.018 

96 

0320 

948,177 

106 

0066 

803J12 

68 

o6oe 

566,883 

62 

0063 

1,211,151 

136 

0001 

1,201.060 

134 

0003 

943.732 

106 

0607 

231,521 

26 

0066 

1,508,240 

168 

ooe 

454.182 

58 

001 

58417 

8 

003 

46,188 

6 

01S 

86,944 

11 

001 

577 

0 

018 

82.562 

11 

003 

1,732 

0 

017 

0 

0 

001 

28,916 

4 

007 

2,300 

0 

019 

215,463 

28 

004 

304,251 

40 

004 

1,230.528 

164 

003 

1,230.528 

164 

002 

1,230,528 

164 

001 

1,230.528 

164 

004 

394,888 

53 

003 

384.868 

53 

002 

394  J86 

53 

005 

1.699,000 

226 

003 

334.736 

46 

001 

745.416 

99 

003 

1,952.668 

260 

030 

631,584 

84 

001 

386.544 

S3 

001 

1,280,566 

168 

002 

880.880 

115 

001 

965.128 

127 

004 

1.713.192 

228 

001 

2.456.162 

327 

007 

1388,305 

2S1 

006 

1.753.584 

233 

004 

342,210 

46 

43 

498,897 

28 

10 

750.245 

42 

7 

102.729 

6 

1 

199.983 

11 

1 

1.116,375 

62 

7 

12a687 

7 

6 

120,897 

7 

9 

146.443 

8 

1 

169.834 

9 

7 

220.757 

12 

13 

1«1.867 

86 

2 

532.583 

30 

1 

148.721 

8 

2 

325,380 

16 

1 

333,540 

19 

2 

441.660 

25 

1 

456,814 

25 

6 

3.983,652 

220 

1 

441  MO 

25 

2 

304,900 

17 

1 

5.S06J16 

306 

2 

5.456.687 

303 

3 

4,606.176 

2S6 

4 

2^46.638 

164 

7 

198,993 

11 

6 

902.273 

50 
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TABLE  A.2.— ALLOCATIONS  TO  NON-EGUS  BY  MMBTU-Continued 


NJ.. 
NJ.. 
NJ- 
NJ~ 
NJ„ 
NJ- 
NJ. 
NJ- 
NJ. 
NJ. 
NJ. 
NJ.. 
NJ. 
NJ. 
NJ. 

NJ. 

NJ. 

NJ. 

NJ. 

NJ. 

NJ. 

NJ. 

NJ. 

NJ. 

NJ. 

NJ. 

NJ. 

NJ. 

NJ. 

NJ. 

NJ 

NJ 

NJ 

NJ 

NJ 


NJ 


NJ 

NJ 

NJ 

NY  — 
MY  -™. 
NY  — 
NY  — 

NY 

NY  — 

NY 

NY  — 
NY  ..._ 
MY  — 
NY  „... 
NY  ..... 
NY  ..... 
NY  ..™ 
NY  ..-. 
NY  _™ 
NY  .™ 
NY  „... 
NY  -... 

NY  

NY  

NY  

NY  .... 

NY  .... 

NY  .... 

NY  „.. 

NY  .... 

NY  .... 

NY  .... 

NY  .... 

NY  .... 

NY  ..„ 

NY  .... 

NY  .... 

NY  .... 

NY  .... 

MY  .... 

NY  .... 

NY  .„. 


EXXON  CORPORATION 

MERCK  A  CO..  INC . 

HOFFMAN  LAROCHE  INC 

MERCK  A  CO.,  INC 

MERCK  A  CO..  INC 

MERCK  A  CO.,  INC 

EXXON  CORPORATION 

PSE  A  G  CO.  ATTN  ENVIRONMETAL  ..- 

GARDEN  STATE  PAPER  CO.,  INC 

HOMASCTE  COMPANY 

DUPONT  DE  NEMOURS.  E.I..  A  00 

GARDB4  STATE  PAPER  CO.,  INC 

ANHEUSER-BUSCH  INCORPORATED ... 
GEORGIA-PAaFK:  CORPORATWN  — 
COASTAL  EAGLE  POINT  OIL  COMPAN 

GARDEN  STATE  PAPER  CO..  INC 

COASTAL  EAGLE  POINT  OIL  OOMPAN 

SCOTT  PAPER  COMPANY ~... 

SCOTT  PAPER  COMPANY 

SCOTT  PAPER  COMPANY 

MARINA  ASSOCIATES 

MARINA  ASSOCIATES 

MARINA  ASSOCIATES  

MALT  PRODUCTS  CORPORATION 

PETROLEUM  RECYCUNa  INC 

HOMASCTE  COMPANY 


PoMID 


KAMINE  MILFORO  UMITEO  PARTNER  ™ 

COQEN  TECHNOLOQIES-NEW  JERSE 

COQEN  TECHNOLOGIES-NEW  JERSE 

DUPONT  DE  NEMOURS.  E.I..  A  CO 

BEST  FOODS  CPC INTERNATWNAL  I  ... 
COASTAL  EAGLE  POINT  ON.  COMPAN  . 

MOBIL  OIL  CORPORATWN 

MOBIL  OIL  00RP0RATK3N 

MOBIL  OIL  CORPORATION 

MOBIL  OIL  C0RP0RATK3N 

MOBIL  OIL  CORPORATWN 

MOBIL  OIL  CORPORATION . — 

MOBIL  OIL  CORPORATKM  „ 

COASTAL  EAGLE  POINT  OH.  COMPAN 
COASTAL  EAGLE  POINT  OIL  COMPAN 

QEORGIA  PAOFK:  CORP  PLATTS 

GENERAL  ELECTRC 

GENERAL  ELECTfUC 


Una  1986, 
SummarHI 


CAMPUS  PWR  PLANT  OQS 

KODAK  PARK  DIV  ROCHES 

HOflROOK  QENERATMG  STA 

HOLBROOK  GENERAT8K3  STA 

HOLBROOK  GENERATING  STA 

HOLBROOK  GENEHAT8IG  STA 

HOLBROOK  GENERATtKS  STA 

HOLBROOK  GENERAT»*Q  STA  _ 

LEOERLE  LABORATORIES 

HOLBROOK  GENERATING  STA 

HOLBROOK  QEI«RATING  STA 

AKZO  SALT— WATKINS  GLEN  REFIN. 
HUDSON  RIVER  MILL 


SmCONE  PRODUCTS  DIVISON 
SIUCONE  PRODUCTS  DIVtSKJN 
PAPYRUS  NEWTON  FALLS,  INC  . 
ALCOA  MASSBM  OPERATKDNS 
HOLBROOK  GENERATING  STA  .. 
HOLBROOK  GENERAT»K3  STA 


MDECK-YERKES  ENERGY  SERVICES  TONAWAND 

lONDECK  SILVER  SPRINGS  ENERGY  

K3N0ECK  SILVER  SPRINGS  ENERGY 

MORTON  SALT  COMPANY 

REFINED  SUGARS,  INC 

SCOTT  PAPER  CO 

HOLBROOK  GENERATING  STA 

HOLBROOK  GENERATING  STA 

HOLBROOK  GENERATING  STA 

HOLBROOK  GENERATING  STA .-. 

HOLBROOK  GENERATWG  STA 

HOLBROOK  GENERATING  STA 

HOLBROOK  GENERATWG  STA 

HOLBROOK  GENERATING  STA  „ ~ 

HOLBROOK  GENERATING  STA 

FMCH  PRUYN  A  CO 


;  I  TJOONDEROQA  MIU  TKXJND 


Unti 
Hans  by  HI 


14 

867,400 

48 

5 

775.912 

43 

M 

386.707 

22 

661,642 

36 

487.686 

27 

576.468 

32 

15 

130,060 

7 

2.946,636 

164 

701.366 

38 

2.673.336 

148 

2.569  J07 

143 

786,675 

43 

324,360 

18 

148.820 

8 

38 

102.729 

8 

287J640 

16 

123 

331.136 

18 

846,536 

47 

644,590 

36 

759,028 

42 

1506j861 

67 

2.143J083 

119 

2.143^)83 

119 

242,614 

13 

20 

1538,567 

86 

2.486.646 

138 

775.710 

43 

366j670 

20 

362.810 

20 

2J568J07 

143 

251,566 

14 

102.729 

6 

g63jB36 

S3 

143.149 

8 

445,797 

25 

482.776 

27 

270 

127.709 

7 

2 

482.776 

27 

1 

482.776 

27 

64 

343.157 

19 

40 

102.729 

6 

001 

231.568 

27 

ooc 

406.181 

47 

022 

383,942 

46 

006 

288.170 

33 

001 

1,280jB44 

148 

001 

64.121 

7 

008 

64,121 

7 

007 

84.121 

7 

006 

64,121 

7 

006 

64.121 

7 

004 

64,121 

7 

04Y 

286,983 

31 

002 

64.121 

7 

OOB 

29JB36 

3 

OOF 

320ja27 

37 

007 

2,361.864 

273 

OZZ 

24a744 

28 

a2F 

458,281 

53 

001 

297.730 

34 

002 

148.868 

17 

003 

64.121 

7 

OOJ 

29J96 

3 

004 

1.622.421 

188 

004 

306.561 

36 

001 

^flBJm 

128 

OOE 

208.984 

24 

OOK 

174.420 

20 

001 

68,283 

008 

64.121 

OOK 

29J835 

OOA 

64.121 

001 

29J836 

OOG 

29JB36 

OOE 

29jB96 

OOO 

29336 

OOC 

29JB36 

OOF 

2BJB36 

006 

462.437 

S3 

016 

1JB18336 

210 

Federal  Eagtotw/Vol.  63.  No.  203/ Wednesday .  October  21,  1998 /Proposed  Rules 


Federal  Regiater/Vol.  63.  No.  203 /Wednesday.  October  21.  1998 /Proposed  Rules  5^385 


Table  A.2.— Allocations  to  Non-EGUs  by  mmBtu— Continued 


Table  A.2.— Allocations  to  Non-EGUs  by  mmBtu— Continued 


NY 

MV 

NV 

NY 

NV 

NV 

NV 

NV 

NV 

NV 

NV 

NV 

NV  , 

NV  , 

NV  . 

NV  , 

NV  . 

NY  . 

NV  . 

NV  . 

NY  . 

NV  . 

NV  . 

NV  . 

NV  . 

NV  . 

NV  . 

NY  . 

NY  . 

NV  . 

NY  . 

NY  . 

OH. 

OH. 

OH. 

OH. 

OH. 

OH. 

OH. 

OH.. 

OH. 

OH. 

OH. 

OH. 

OH. 

OH.. 

OH.. 

0H„ 

OH.. 

OH.. 

OH.. 

OH.. 

OH.. 

0H„ 

OH.. 

OH.. 

0H„ 

OH.. 

OH.. 

OH.. 

OH.. 

0H„ 

OH.. 

OH.. 

OH.. 

OH.. 

OH.. 

OM.. 

OH.. 

OH.. 

OH.. 

OH.. 

0H„ 

OH.. 

OH.. 

OH.. 

OH.. 

OH.. 

OH.. 

0H„ 


KODAK  PARK  WV  ROCHES 
KODAK  PARK  OIV  ROCHES 
KODAK  PARK  OTV  ROCHES 


BURACMfS  PAPER  CORP  LYONSO 

EAST  eOlM  STREET 

CHAMPKM  NTERNATKMAL  OORP  OEFERI 


CHEW  MOTOR  PtT  TONAWA 

GENERAL  MNX8  MC  8UFFAL 

B8C  BAR  PRODUCTS  OIV.  LACKAW  . 

BETHENe«QY  LACK  COKE  LA 

LEDERLE  LABORATORIES 

HOLBROOK  QENERATINQ  STA 


NESTLE  FOODS  CORP 

BASF-wrVANOOTTE  OORP 

R  P.  I.  ._ 

CHAMPION  MTERNATKMAL  OORP  DEFERI  „. 

OOaOENTAL  CHEMK:AL  OORP  <HOOKER  CHEM 

RAVEN8WO0D-A-H0USE 

RAVB««»0OO-A-H0USe 


MHXER  EASTERN  BREWfERY 

A-a  MC  BAUMVM8VN±E  BREWERY  LYSANO  . 

HOOKER  EFW  PLANT  MAQARA 

BRttTOL-MYERS  COMPANY  DEVMTT 


OOCN)ENTAL  CHEMKML  OORP  (HOOKER  CHEM 

ROME  MRS  00  OIV  ROME 

A-B  BIC  BALOWflNSVILLE  BREWERY  LYSAND 

HOOKER  EFW  PLANT  NMOARA 

OeWEQO  ENEROV  CBfTER 

HOOKER  EFW  PLANT  NMOARA  . 


JEFFERSON  SMURFtr  (FRMLY  CONTAMER  OORP) 

PORTSMOUTH  OASEOUS  OIFFUSMH  PLANT 

PORTSMOUTH  OASEOUS  0IFFUSK3N  PLANT 

PORTSMOUTH  OASEOUS  DIFFUSION  PLANT 

QREAT  LAKES  SUGAR  COMPANY 

MMMI  PAPER  CORPORATION 

GM80NBURQ  CANNMG  CO.. 


PoMK) 


004 
OOS 

ooe 
ooe 

001 
001 
OOB 

ozz 

QZZ 
OSV 
OOE 
014 
032 
OOH 
OZZ 
001 
OZZ 
008 
007 
000 

ooe 

001 
OOL 

ooe 

0O1 
022 
007 

ooe 

001 

ooe 

001 
000 


umioos. 

SunvmrHI 


MC. 


U68M08E  STEEL  Oa-LORAM  WORKS 

MEAD  CORPORATION 

MEAD  CORPORATION 

MEAO  CORPORATION 

APPLETON  PAPERS  MC. 

APPLETON  PAPERS  MC. 

CARQILL,MC. _        

USSmOBE  STEEL  CO.— LORAM  WORKS  ."  J._ 

USSmOBE  STEEL  CO.-LORAM  WORKS 

USamOBE  STEEL  CO.-LORAM  WORKS 

ARKTECH  CHEMKML  CORPORATKM 

GEORQM  PAOFK:  ROOFMQ  FELT  PLMUT 

SOUTH  POBIT  ETHANOL 

SOUTH  PO»«T  ETHANOL 

USSMOBE  STOL  CO.-LORAM  WORKS 

TMKEN  COMPANY  CANTON  PLANT  NO  5 

ARMOO  STEa  COMPANY.  LP 

SOUTH  POMT  ETHANOL 

LOF  CO  R068F0R0  PLANT  • 

SHELL  CHEMKML  CO 

SHELL  CHEIMCAL  00 _. 

FRAMOM  BOXBCARD  CORPORATiCM  .„.' 

W  C I STEEU  Ma  

GOODYEAR  TIRE  a  RUBBER  CO  THE  PLANT  11 

W  C  I  STEEU  Ma  

TIMKEN  COMPANY  CANTON  PLANT  NO  9 

ARWTECH  CHByNCAL  CORPORATION 

VmOt  COMPANY.  THE 

TMKEN  COMPANY.  THE 


B001 

Booe 


B001 
B001 
B001 

Booe 

BOOS 


BOOS 


8004 

B01S 


B004 


B007 


B007 
BOOS 


TMMEN  COMPANY  QAMBRMUS  PLANT 

TIMKEN  COMPANY  QAMBRMUS  PLANT 

ASHLAND  PETROLEUM  COMPANY 

CANTON  DROP  FORGMQ  S  MFG  CO 

AfllSTECH  CHEMKML  CORPORATION 

ARWTECH  CHBiaCAL  CORPORATION 

ARBTECH  CHEMKML  CORPORATION 

GOODYEAR  TIRE  A  RUBBER  00  THE  PLANT  11 

ARMCO  STEEL  COMPANY  LP 

ARMOO  STEEL  COMPANY.  LP 

ARMCO  STEEL  COMPANY.  LP 

ARMCO  STEEL  COMPANY.  LPi)1 


BOOB 
B007 


B001 
B001 
B0Q2 
8004 

X001 
8006 

P014 
P013 
X002 
X001 
8029 
X001 
B010 


8006 

8001 
P010 
B004 
8003 

860.643 


4.966.513 

3.716.404 

3.510.348 

104X29 

344.043 

644,130 

IJOOO.960 

306J236 

604J88 

70a740 

1S3L000 

336.130 

266.993 

29.636 

800.101 

65.106 

190.691 

276.021 

1. 133.560 

2.448 

417.364 

417.364 

296.781 

176.196 

114.079 

27.061 

299.364 

175,196 

4,896 

172J62 

986J61 

786A42 

991,272 

961,272 

991.272 

172,630 

644.232 

4.266.916 

967,836 

1.77S423 

2.144.060 

1,S7«.838 

716.174 

641 J66 

834jei 

771,926 

574.472 

143.186 

261.312 

noxHoo 

882J912 
882.912 
379.902 
40ej96 
888.729 
882.912 
273.700 
313.620 
3131620 
1.136J97 
1,323,261 
751.126 
200,380 
640,291 
384,754 
286,215 
286^5 
189,186 
802,526 
167.434 
649.926 
530.775 

386.401 
826i200 
1X186.706 
836.267 
83637 
96 


Un8i 
lions  by  HI 


State 


573 
430 
406 
12 
40 
74 
116 
35 
70 
81 
18 
39 
31 
3 
83 
8 
17 
32 
131 
0 
48 
48 
36 
20 
80 
13 
3 
36 
20 
1 
20 
112 
89 
67 
67 
67 
20 
73 
484 
108 
202 
243 
179 
81 
61 
96 
88 
85 
16 
30 
63 
88 
99 
43 
46 
102 
98 
31 
36 
36 
129 
190 
86 
30 
73 
44 
32 
32 
19 
91 
19 
74 
80 
57 
44 
94 
118 
96 
96 


Planl 


ARMOO  STEEL  COMPANY  LP 

ARMCO  STEEL  COMPANY  LP 

ARMOO  STEEL  COMPANY  LP 

ARMOO  STEEL  COMPANY  LP 

ARMOO  STEEL  COMPANY  LP 

8P  CHEMCALS.  INC 

BP  CHEMK^LS.  MC 

8P  CHEMICALS.  MC 

BP  OH.  COMPANY— LIMA  REFINERY 

GENERAL  ELECTRTC  00 — 

PROCTER  &  GAMBLE  CO 

WHEELING  PITTSBURGH  STEEL  STEU8ENVILLE  S 

ARMCO  STEEL  COMPANY  LP 

PROCTER  A  GAMBLE  00 

HBIKEL  CORP.-EMERY  GROUP 

HENKEL  CORP.— EMERY  GROUP 

HENKEL  OORP.-EMERY  GROUP 

ANHEUSEfrBUSCH  COLUMBUS  BREWERY 

FAIRHELO  RECYCLED  PAPER.  Ma 

GB<ERAL  ELECTRK;  CO 

LTV  STEEL  COMPANY,  MC 

LTV  STEEL  COMPANY.  MC 

LTV  STEEL  COMPANY.  MC 

LTV  STEEL  COMPANY.  MC 

LTV  STEEL  COMPANY.  tNC 

LTV  STEEL  COMPANY.  MC 

LTV  STEEL  COMPANY.  MC 

LTV  STEEL  COMPANY.  MC 

LTV  STEB.  COMPANY.  MC 

LTV  STEB.  COMPANY.  MC 

LTV  STEEL  COMPANY,  84C. 
LTV  STEEL  COMPANY.  MC.  - 
MTERNATKMAL  PAPER  00. 
AUJEO  CHEMICAL  CORP 


PoMD 


8010 
8009 


8007 
8003 
8002 

8001 
P010 


Boei 

8004 
P012 
8022 
8027 
8015 
8014 
X001 
8003 
8002 


UIH1996. 


8009 


TEXAS  EASTERN  GAS  PIPEUNE  CO 

GENERAL  ELECTRKJ  CO. 

MERCK  SHARP  A  DOHME  .. 
BETHLEHEM  STEEL  CORP. 
BETHLEHEM  STEEL  CORP. 
BETHLEHEM  STEEL  CORP. 
BETHLBCM  STEEL  CORP. 

GENERAL  ELECTRKJ  00 

SUN  REFMMQ  AND  MARKETMG  1  O 

SUN  REF»«NG  AND  MARKETMG  1  O 

SUN  REFMMQ  AND  MARKETMG  1  O 

SUN  REFMMQ  AND  MARKETMG  1  O 

PROCTER  a  GAMBLE  PAPER  PRODUCTS  CO 

ALLIED  CHB0CM.  OORP 

JEFFERSON  SMURFIT  (FRMLY  CONTAMER  CORP) 
M0NES8ENMC. 


PROCTER  a  GAMBLE  PAPER  PRODUCTS  CO. 

84TERNATIONAL  PAPER  00 

ALUEO  CHBMCAL  CORP 


LTV  STEEL  COMPANY-PITTSBURGH  WORKS 
QLATFELTER.  P.  H.  00. 


LTV  STEB.  COMPANY— PITTSBURGH  WORKS 
LTV  STEEL  OOMPANY-PTrTSBURQH  WORKS 
LTV  STEEL  C0MPANY-P1TTS8UHGH  WORKS 

SHENANQO  IRON  A  COKE  WORKS 

SHENANQO  IRON  A  COKE  WORKS 

BMG  ASPHALT  00. 


8007 
B004 

8010 
8001 

Booe 

8008 
B0O4 

8006 


ZMC  CORPORATION  OF  AMERK>  ~. 
ZMC  C0RP0RATK3N  OF  AMERK>  -. 
UMTED  STATES  STEEL  CORP,  THE 
8P0IUMC. 


PBMTECH  PAPERS,  INC 

UNTTEO  STATES  STEEL  CORP. 
PENNTECH  PAPERS.  INC. 


THE 


SUN  REFMMQ  A  MARKETING  CO. 

SCOTT  PAPER  00. 

SCOTT  PAPER  CO. 


MTERNATKMAL  PAPER  COMPANY  . 
MTERNATKMAL  PAPER  COMPANY  . 

BETHLEHEM  STEEL  CORP 

UNITEO  STATES  STEEL  OORP,  THE 
EASTMAN,  TENN.  CO 
EASTMAN.  TENN.  CO 


KRAFT  FOOD  INQRE0IB4TS  OORP 

HUMKOOiv  wrrco  chem 

HUMKODIVWrrCOCHEM 


040 
062 
032 
035 
039 
041 
042 
067 
147 
032 
006 
007 
086 
099 
832 
051 
001 
081 
036 
037 
060 
17 
031 
15 
19 
21 
06 
09 
101 
034 
035 
043 
033 
041 
045 
040 
090 
035 
034 
034 
033 
132 
046 
002 
001 
003 
010 
009 


Unti 
IkHWbyHI 


1X136.706 

snxeo 
5iixeo 

618.504 
816.904 

3.729,736 
532^325 
S99J76 

1.224X100 
186.308 
932.754 
125,864 

1XB6,706 

^J)4B.<?0 
881460 
317220 
302.149 
HBJ97 

1.240.186 
87.181 
707442 
473.434 
S27XI14 
632J206 
192436 
575.216 
931.161 
437425 

1X108.422 
299411 
202463 
662462 
844.191 
753426 
627489 
532.174 
639.151 


1433402 

3.110468 

1j000j820 

460487 

740,246 

548.423 

540.423 

5418466 

175425 

724440 

292499 

2.922400 

1429,199 

100420 

114461 

1430.727 

114461 

157490 

86,486 

186766 

137478 

30J94S 

1486481 

1.798486 

999X196 

1434400 

1463.116 

1.172.194 

978.703 

2412468 

2,173446 

8S8430 

1480400 

1,100420 

991409 

982467 

54ai92 

540,192 

621419 


466419 


116 
96 
96 

98 

98 

423 

80 
86 

139 
19 

106 
14 

118 

607 

436 
77 
96 
34 
22 

141 
10 
60 
54 
60 
72 
22 
65 

106 
90 

114 
29 
23 
86 
67 
77 
65 
96 


137 

300 

103 

48 

76 

57 

57 

578 

16 

75 

26 

298 

106 

10 

12 

106 

12 

16 

10 

17 

14 

3 

154 

161 

103 

127 

108 

121 

101 

226 

224 

86 

113 

113 

101 

101 

64 

64 

74 

54 

95 


56386 
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Table  A.2.— Allcx^ations  to  Non-EGUs  by  mmBtu— Continued 


Table  A.2.— /Mxcxjations  to  Non-EGUs  by  mmBtu— Continued 


TN 

TN 

TN 

TN 

TN 

TN 

TN 

TN 

TN  , 

TN. 

TN  . 

TN  , 

TN. 

TN  . 

TN  . 

TN. 

TN  . 

TN  . 

TN. 

TN. 

TN  . 

TN. 

TN  . 

TN  . 

TN  . 

TN. 

TN  . 

TN  . 

TN  . 

TN  . 

TN  . 

TN  . 

TN  . 

TN  . 

TN  . 

TN  . 

TN  .. 

TN  . 

TN  .. 

TN  .. 

TN  .. 

TN  ., 

TN  .. 

TN  .. 

TN  .. 

TN  .. 

VA  .. 

VA  .. 

VA  .. 

VA  .. 

VA  .. 

VA  .. 

VA  .. 

VA  .. 

VA  .. 

VA  .. 

VA  .. 

VA  .. 

VA  .. 

VA  .. 

VA  .. 

VA  .. 

VA  .. 

VA  .. 

VA  .. 

VA  .. 

VA  .. 

VA  .> 

VA  .. 

VA  ... 

VA  .. 

VA  .. 

VA  .. 

VA  .. 

VA  ... 

VA  ... 

VA  ... 

VA  .„ 

VA  .„ 

VA  ._ 


ARCADIAN  OORPORATION 

E.I.  OUPONT  DE  NEMOURS  A  MTERMEOUTES 
E.I.  OUPONT  DE  NEMOURS  A  MTERMBXATE8 
E.I.  OUPONT  DE  NEMOURS  A  MTERMEDMTES 

EASTMAN.  TENN.  CO 

TEXAS  EASTERN  QAS  PIPEUNE  QLADEVHXE  „ 
E.I.  DUPONT  DE  NEMOURS  «  MTERMEOUTES 

EASTMAN.  TENN.  CO _ 

EASTMAN,  TENN.  CO 

EASTIMNt  TENR.  00 

EASTMAN.  TENN.  00 

EASTMAN,  WMH.  CO 

EASTMAN.  TENN.  OO 

EASTMAN.  TENN.  CO 

EASTMAN.  TENN.  CO. 
EASTMAN.  TENN.  CO . 


PoMID 


TENN  EASTMAN  CO  PO  BOX  511  MNQBPOR  .... 
E.I.  OUPONT  DE  NEMOURS  «  MTERMEDIATES 

MEAD  CORP  

EASTMAN.  TENNL  CO . 


E  I  OUPONT  DE  NEMOURS  A  CO  MC  

PROCTER  A  QAMBLE  CEUUL06E  COMPANY.  THE 

TN  EASTMAN  INC 

ARNOLD  ENQINEERING  OEV  CTR 


E  I  DUPONT  DE  NEMOURS  A  CO  MC 

BASF  FIBERS  HVVY  ISO  LOWLAND  

BASF  FIBERS  HMTT  160  LOIMLAND  ..... 

CENTRAL  SOYA _ 

E  I  OUPONT  . 

E I OUPONT 

VELSKXX  CHEMK>L _ 

PACKAGMQ  CORPORATION  OF  AMERICA 
PACKAGMQ  CORPORATION  OF  AMERICA 
CARGILL  CORNSTARCH _.. 


E  I  DUPONT  DE  NEMOURS  A  OO  MC 

TENNECO  QA8/ENVIR0NMENTAL  DEPARTMENT  .... 
PROCTER  A  QAMBLE  CEaULOSE  COMPANY.  THE 
PROCTER  A  QAMBLE  CELLULOSE  COMPANY.  THE 

CARGHJ.  CORNSTARCH  .„ 

BRIOQESTONE  (USX).  MC 

US  DEPARTMENT  OF  ENERGY  (ORNL) 

QOOOYEAR  TIRE  A  RUBB 

BOWATERS  PAPER  CO 

BOWATERS  PAPER  CO 

A.E.  STALEY  MANUFACTURMQ  COMPANY 

A.E.  STALEY  MANUFACTURMQ  COMPANY 

BEAR  ISLAND  PAPER  CO 

iAMES  RIVER  OOQENERATKM  (COQE 

SMnHFIELO  PACMNQ 

OUPONT  DE  NEMOURS  E  I  A  CO  . 
OUPONT  0£  NEMOURS  E  I  A  CO . 


UNION  CAMP  CORP/FINE  PAPER  OIV  .„ 
UNION  CAMP  CORP/FINE  PAPER  DiV  ._ 
UNION  CAMP  CORP/RNE  PAPER  DIV  .- 

OUPONT  DE  NEMOURS  E  I  A  CO 

CHESAPEAKE  PAPER  POTS  CO 

CHESAPEAKE  PAPER  POTS  CO 

STONE  CONTAINER  CORP 

ALUED-SttNAL  INC 

ALLIEO-SiGNAL  MC „ 

JAMES  RIVER  OOGENERATiON  (COGE 

H0ECH6T  CELANESE  CORP 

UMON  CAMP  CORP/RNE  PAPER  OIV  .„ 

ALUED-SIGNAL  MC 

WESTVACO  CORP  

UMON  CAMP  CORP/FINE  PAPER  OIV  .„ 

H0ECH8T  CELANESE  CORP 

\MESTVACO  CORP 

WESTVACO  CORP 

IMESTVACO  CORP  

DUPONT,  El  DB4EMOURS  A  CO 

DUPONT.  El  DB4EM0URS  A  CO 

DUPONT.  El  DENBIIOURS  A  CO 

QEORQIA.PACIF1C  

E  I  DUPONT  DE  NEMOURS  A  CO 

H0ECH8T  CELANESE  CORP 

E  I  DUPONT  DE  NEMOURS  A  CO  „ 
E  I  OUPONT  DE  NEMOURS  A  CO  .. 

HOECHST  CELANESE  CORP 

E  I  DUPONT  DE  NEMOURS  A  CO  _ 


007 

Oil 

016 

013 

003 

001 

015 

004 

008 

006 

013 

014 

015 

016 

017 

019 

037 

010 

000 

018 

OPS 

003 

060 

006 

0P2 

006 

000 

042 

001 

003 

016 

017 

016 

003 

0P1 

001 

002 

001 

002 

001 

003 

004 

012 

Oil 

036 

034 

001 

002 

001 

004 

006 

003 

006 

017 

001 

0O3 

004 

004 

002 

016 

001 

007 

004 

017 

002 

016 

006 

001 

003 

004 

001 

002 

003 

ooe 

004 
003 
006 
007 
006 
006 


UK  1066. 

SUflVIMr  HI 


1774J06 

612.000 
1.463,211 
616,528 
1,373,923 
1,019.615 
618.528 
6731200 
673J200 
881,816 
881316 
2.913,528 
2,913,528 
2,913,526 
2,913,526 
3^7,044 
3340,248 
1316,449 
2313328 
328,104 
2346308 
786382 
10,751 
1300,824 
889,725 
868,725 
1361.978 
325,022 
463.154 
342388 
224306 
3322.121 
1.487.976 
403.704 
481356 
2,462,434 
617.774 
1380.106 
363.669 
56362 
1386.940 
1387.729 
1,086381 
1.188314 
1.189314 
2306.643 
3.761347 
96391 
286.120 
406380 
1.703.400 
384.182 
632349 
360,720 
1360,681 
487.946 
5,141.951 
6.140.799 
7309347 
3,781347 
911.520 
2370.662 
586.170 
1378377 
380.432 
877300 
1,413.167 
1346.861 
2316333 
401,760 
532.691 
373363 
673368 
1344.182 
886360 
1381374 
978360 
668380 
1372.968 


Unii 
tkms  by  HI 


State 


161 
386 
72 
172 
73 
162 
121 
73 
60 
80 
104 
104 
345 
346 
346 
346 
427 
456 
227 
345 
39 
277 
93 
1 
118 
103 
103 
124 
36 
56 
40 
27 
416 
176 
48 
57 
291 
73 
151 
43 
7 
130 
129 
129 
141 
141 
201 
342 
9 
26 
37 
156 
36 
58 
33 
178 
44 
468 
468 
684 
'342 
83 
217 
54 
98 
36 
80 
129 
141 
236 
37 
48 
34 
61 
122 
81 
117 
88 
80 
116 


VA  .. 
VA  .. 
VA  .. 
WV  . 
WW  . 
WV  . 
WV  . 
WV  . 
WV  . 
WV  . 
WV  . 
WV  . 
WV  . 
WV  . 
WV  . 
WV  . 
WV 
WV 
WV 
WV 
WV 
WV 
WV 
WV 
WV 
WV 
WV 
WV 
WV 
WV 
WV 
WV 
WV 


HOECHST  CELANESE  CORP 

E  I  OUPONT  DE  NEMOURS  A  CO 

HOECHST  CELANESE  CORP 

ELKEM  METALS  COMPANY--ALLOY  P 
DUPONT— BELLE 


BASF  CORPORATION  HUNTINGTON  WO  . 

WEIRTON  STEEL  CORPORATION 

WEIRTON  STEEL  CORPORATION 

WEIRTON  STEEL  CORPORATION 

WEIRTON  STEEL  CORPORATION 

WEIRTON  STEEL  CORPORATION 

WEIRTON  STEEL  CORPORATION 

WEIRTON  STEEL  CORPORATION  

QUAKER  STATE  REFMMG  CORP.  — 

QUAKER  STATE  REFMING  CORP.  — 

QUAKER  STATE  REFINING  CORP.  — 

OU  PONT— BELLE  

WEIRTON  STEEL  CORPORATION  

OU  PONT-BELLE  - 

OU  PONT  WASHINGTON  WORKS 

OU  PONT— BELLE  

FMC  CORPORATK)N-STEAM  PLANT  ..._ 
UNKSN  CARBIDE-SOUTH  CHARLEST  .„ 

PPG  INDUSTRIES.  INC 

PPG  INDUSTRIES.  INC 


PPG  INDUSTRIES.  INC 

BAYER  CORPORATWN  

COLUMBIAN  CHEMK>LS  CO 
CYTEC  MOUSTRIES 
CYTEC  MOUSTRIES 


OU  PONT  WASHINGTON  WORKS 
OU  PONT  WASHINGTON  WORKS 
OU  PONT-BELLE  


10 

Un«1996. 

UnHatoca- 

SummarHI 

liorabyHI 

002 

612.000 

56 

006 

1302326 

109 

004 

226300 

21 

016 

436340 

56 

OZO 

844340 

113 

003 

312314 

42 

030 

1309.426 

161 

068 

soa9is 

67 

088 

305.643 

41 

090 

585.781 

78 

091 

580.467 

77 

092 

721,006 

96 

003 

702366 

94 

001 

683.049 

92 

002 

700.S80 

95 

004 

743313 

99 

OZA 

1346.722 

140 

067 

413354 

56 

OZC 

360.180 

51 

0P6 

803315 

107 

OZE 

1379.138 

144 

003 

4.423363 

590 

OBI 

737343 

98 

001 

1.402396 

187 

ooe 

824376 

110 

003 

2.445380 

326 

022 

206394 

28 

032 

296.762 

40 

OWA 

362304 

48 

owe 

362304 

48 

OP4 

351354 

47 

OPS 

006.426 

81 

(Vfl 

686368 

120 

Appendix  B  to  Part  97— NO.  AUowance  Allocation  Tables  for  AflEected  Sources  Under  Section  110  of  the  Act  in 

Geoi^gia,  Soath  Canriina,  and  Wisconsin 

TABLE  B.1 .— ALL0CATK)NS  TO  FOSSIL  FUEL-FlRED  EGUS  BY  MMBTU  AND  MWH 


State 


PtanilO 


PoMID 


680 

1 

699 

2 

609 

3 

689 

4 

700 

A2 

700 

A3 

TOO 

A4 

703 

1BLR 

703 

2BLR 

703 

3BLR 

703 

4eiR 

708 

1 

708 

2 

708 

3 

706 

4 

709 

1 

709 

2 

709 

3 

708 

4 

54536 

MAGI 

54538 

MAQ2 

710 

MB1 

710 

MB2 

733 

1 

733 

2 

733 

3 

733 

4 

6124 

1 

6124 

— CT3 

6124 

-CT4 

6124 

-CT5 

6124 

-CT6 

6124 

-CT7 

ARKWRIGHT 

ARKWRIGHT 

ARKWRKiHT 

ARKWRK3HT 

ATKINSON 

ATKINSON 

ATKINSON 

BOWEN 

BOWEN 

BOWEN 

BOWEN 

HAMMOND 

HAMMOND 

HAMMOND 

hamIiono 

HARLLEE  BRANCH 

HARLLEE  BRANCH 

HARLLEE  BRANCH 

HARLLEE  BRANCH 

HARTVWELL  ENERGY  FAOLITY  . 
HARTWEU  ENERGY  FAOLnY 

JACK  MCDONOUGH 

JACK  MCDONOUGH 

KRAFT  

KRAFT  

KRAFT . 

KRAFT  

MCINTOSH 

MONTOSH 

MCINTOSH 

MONTOSH  .^... 

MONTOSH 

MCINTOSH 


Unili 
aoaafhwo 
ractwst  o4 
IMS.  1966, 
or  1097 
HI 


576355 

566.172 

899.177 

629.120 

906.420 

617366 

754361 

21304380 

22300312 

28360.178 

26364343 

2.110331 

2340.406 

2325366 

10321.707 

6.718300 

8366315 

13.120349 

13382386 

22333 

26322 

6378386 

7307.471 

981304 
1360373 
664383 
4324381 
345388 
325.133 
341343 
340.756 
315.416 


UnHi 
age  ol  two 
HWiaalol 
1996. 1996. 
or  1997 


55.467 
56363 
67329 
60.492 
85311 
62380 
58.199 
2344373 

3333.144 

2.794.110 

210361 

191336 

192.480 

1388,470 

684384 

830349 

1302.407 

1.482384 

2316 

3387 

702354 

791313 

97366 

89317 

164323 

65.708 

410,746 

26342 

25340 

26319 

26367 

32.196 


Una 
liorvbyHI 


45 
46 
56 

49 

71 

64 

59 

1.696 

1.798 

2350 

2388 

186 

160 

158 

658 

526 

632 

1330 

1381 

2 

2 

548 

613 

86 

77 

153 

52 

316 

27 

28 

27 

27 

25 


UnKi 
lionsby 


42 

43 

51 

46 

66 

46 

44 

1.713 

1337 

2314 

2.132 

161 

146 

147 

831 

522 

634 

1.062 

1.139 

2 

2 

536 

604 

75 

68 

140 

50 

313 

21 

19 

20 

20 

25 


56388 
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Table  B.I.— Allocations  to  fossil  Fuel-Fireo  EQUs  by  mmBtu  and  MWh— Continued 

~ 

PIVMID 

POMK) 

Pivt 

■nollNO 

l&IMiOl 

IMS.  1996. 

or  1997 
aummwHI 

UnHaMT- 

aottttm 

Hbiwiof 

IMS.  1906. 

ar1M7 

aummar 

MWh 

UntHoca- 
UontbyHI 

UnHaloca- 

tionsby 

Mwn 

GA 

QA 

QA 

QA     

6124 

715 

715 

727 

734 

7348 

7340 

62S7 

62S7 

82S7 

6257 

6062 

6062 

6062 

726 

728 

726 

728 

728 

728 

728 

3260 

3260 

3280 

7210 

130 

130 

3317 

3317 

3251 

3286 

3318 

3319 

3318 

3310 

3319 

3287 

3287 

50806 

3296 

3296 

3296 

326* 

3264 

32M 

3264 

3297 

3297 

3296 

6240 

6248 

6240 

6240 

4140 

4140 

-CT6 

1 

2 

3 

12 

CT1 

CT2 

1 

2 

3 

4 

1 

2 

-8A 

Y1BR 

Y2BR 

Y38R 

Y4eR 

YSBR 

Y68R 

Y7BR 

CAN1 

CAKB 

CANS 

00P1 

1 

2 

1 

2 

1 

-3 

1 

2 

3 

4 

MCM1 

MCM2 

ST_NER 

UR01 

URQ2 

uno3 

1 
2 
3 

\MAT1 

\MAT2 

WIL1 

1 

2 

3 

4 

B4 

B6 

2 

3 

4 

S 

CT1 

8 

9 

1 

2 

— 1 

-2 

-a 

-4 

1 
2 
3 
3 

MONTOSH  „   ..„ 

MCMANUS _      ._ 

MCMANUS  - ._. _. 

MITCHELL „_     „.      _ _    . 

326J41 

586.903 

964.370 

3.043.906 

193J62 

266.614 

20ej14 

23J234.939 

24.621.510 

25.671  J08 

29.029.528 

2131.911 

21.242.560 

100.644 

1367.410 

2X67.213 

1J67.344 

2.626.026 

2.298.410 

6.632.004 

6.606.264 

2.668.700 

3311.752 

4388313 

10227.161 

15367366 

14341371 

1368346 

1.453380 

4376.700 

10637S 

96373 

87383 

96310 

3.600.158 

3321382 

4.12S.160 

1347368 
2.116.620 
2.190321 
3.017366 
1329366 
1363316 
2334322 
50.719 
6329.168 
10333.636 
20.429332 
7376386 
7.783346 
6388303 
7330.443 

368 

181 

78 

4.411 

8310 

746386 

863.196 

17397.466 

19364303 

234373 

252306 

722,583 

217386 

193 

280 

374 

584 

66 

73 

158 

1332.111 

33.566 

56.661 

04327 

306.764 

17300 

31302 

34.448 

2383304 

2363339 

2361.378 

2316.606 

2300367 

2.283,163 

7325 

161.164 

182.166 

156330 

261.730 

221.000 

660.048 

689.632 

264.129 

347.6M 

400315 

983.361 

1.64a777 

1334.724 

1603M 

140348 

489.984 

15363 

7301 

6334 

9.020 

366,460 

385300 

436348 

417316" 

127.157 

207,700 

214.728 

307363 

130332 

146.138 

293.402 

3.568 

848315 

1.023340 

2384.677 

728,773 

780.472 

62a91> 

802.758 

82367 

127300 

26 

13 

5 

310 

618 

61300 

72.931 

1.721378 

1381331 

19.126 

2aS39 

16362 

16.515 

14 

20 

26 

41 

5 

5 

11 

138363 

26 
46 

75 

230 

15 

21 

23 

1324 

1333 

2316 

2379 

1.679 

1.668 

6 

147 

162 

147 

206 

180 

521 

534 

282 

345 

401 

1304 

1.530 

1.437 

164 

143 

440 

19 

• 

9 

9 

364 

375 

406 

366 

132 

206 

215 

2M 

150 

162 

288 

5 

818 

986 

^006 

686 

764 

647 

779 

68 

M 

56 
66 

1328 

1.446 

16 

19 

17 

16 

0 

0 

0 

0 

0 

0 

0 

122 

26 

42 

72 

294 

QA 

QA 

QA     

RIVERSIDE  _ 

ROBINS __.     ...    

ROeMS -     ...                  „   

13 
24 
28 

QA 

QA 

QA 

SCHERER .     .    _. 

SOHERER „.„ 

SCHERER  ._   .     

1319 
1.948 
1370 
2327 
1.756 
1.742 

A 

QA 

QA 

SCHERER „ 

WANSLEY  

QA 

WANSLEY     _                    .     .^ 

QA 

WANSLEY  

QA 

YATES  ,... 

12S 

QA 

YATES 

130 
120 
200 

OA 

QA 

YATES „         ._      .                      

YATES 

QA 

QA 

YATES .                  

YATES „                     ..     ._ 

1W 
503 

QA 

80 

8C-..    .    . 
8C  .-    

YATES 

CANAOYS  STEAM 

CANADYS  STEAM .„              .     .__ 

CANAOYS  STEAM   

528 
276 
338 

389 

8C 

COPE  

966 

1394 

1.491 

156 

SO 

CROSS  ,.. „. 

SO 

90 

CROSS 

OOLPHUS  M  QRAINQER ...            .     _._     . 

SO _ 

OOLPHUS  M  QRAINQER  ..               -     .    _   . 

137 

SO  ..... 

H  B  RQBMSON              

457 

SO 

SO 

HAGOOO 

HILTON  HEAD  

16 

7 

so .- „... 

so 

JEFFERIES __     ._ 

JEFFERIES  __                 ..     .             „..       ..    .    

JEFFERIES  .....       „     .     . 

JEFFERIES  ._ „ 

MCMEEKM  .     _   _ 

MCM6EKW  _ _ _ 

STONE  CONTAINER 

8 
9 

346 
374 
426 
406 

19A 

so - 

so 

so 

so „.. 

so 

so 

UHOUHAHT  ....              

202 
200 

9aa 

so 

UROUHART  . 

so 

URQUHART  .            _    _    

so 

W-SIFF                                            

127 

14A 

so 

W  S  LEE  

so . 

W  S  LEE  .... 

2M 

so — 

so - 

sc 

W  S  LEE ..,. 

M/ATEREE 

IMATFRFE    -  

S 

626 

996 

2.025 

708 

7SA 

so 

WnLUAMS  , „ 

sc -... 

MflNYAH  ^ 

so ™.. 

MnNVAH 

80 

WMYAH  

603 

780 

64 

09 

so  _ 

WMYAH 

vw  .„ „ 

ALMA  _ „ 

Wfl . — 

ALMA 

m 

ARCADIA  MUNICIPAL  ELECTRIC 

46 
56 

1333 

1.466 

15 

16 

13 

13 

0 

0 

0 

0 

0 

0 

0 

108 

m „.. 

ARCADU  MUMCtPAL  FLFCTIMC          

MM 

ARCAOU  MUNICIPAL  ELECTRIC 

^ 

ARCADIA  MUNICIPAL  ELECTRIC 

BEACH  

m.  .„    _ 

3082 

6083 
6023 

7158 
7158 
7158 
7158 

BLOUNT  STREET „. 

¥M 

BLOUNT  STRFFT 

«W     ™     .. 

OOLUMBU  ......                    __                    __ 

m 

OOLUMBU 

m    _.  __ 

ODNOORO  -„.- 

M 

OONOORD ,        

m __ 

«M 

m 

CONCORD „-     „_.     „_ 

CONCORD „_     .     _„ 

CUMBERLAND  MUNOPAL  UTILITY  _    _     „ 

m         ... 

\M _ 

m 

CUMBERLAND  MUMQPAL  UTILITV  „    .       . 

CUMBERLAND  MUMQPAL  UTILITY  .     _._    __ 

CUMBERLAND  MUNIOPAL  UTILfFY  _         . 

vn 

m ._ 

DANBURY  ..._ _   . 

DANBURY  „ 

m 

OANBURY  

m 

4060 

EDQEWATER  .._.      .„.   
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tio 


4060 
4060 


PoMID 


7270 
7270 
7270 
7270 
6170 
6170 


EDGEWATER 

EDQEWATER  — 

FTTCHBURG 

FITCHBURG 

FLAMBEAU  

FREDERIC 

FREDERIC 

FREDERIC 

FREDERIC 

FREDERIC 

FREDERIC  

FRENCH  ISLAND 

FRENCH  ISLAND 

GENOA  — 

GERMANTOWN.. 

QERMANTOWN  .. 

GERMANTOWN.. 

GERMANTOWN  .. 

J  P  MAOGETT  ._. 

MAMTOMIOC  — 

MARINETTE 

MARINETTE 

MARINETTE 

MMSD 

NELSON  DEWEY 

NELSON  DEWEY ---..- 

NINE  SPRINGS - 

Murthw— lam  WUconwn  BeOic  Com 
Northwelain  Wiacowin  Eledric  Com 
HorthiwaHaiti  Wwconwn  BaOric  Com 
Hatrntmam  WiacoMin  BecWc  Com 

PARIS 

PARIS 

PARIS 

PARIS 1 

PLEASANT  PRAIRIE 

PLEASANT  PRAIRIE 

PLEASANT  PRAIRIE  

PLEASANT  PRAIRIE 

PORT  WASHINGTON 

PORT  WASHINGTON 

PORT  WASHINGTON 

PORT  WASHINGTON 

PULUAM ■- 

PULLIAM 

PULUAM 

PULUAM 

PULUAM 


Urtl_  _ 

Meoftwo 

Ivg^iMl  ol 

1M6. 19M. 

or1W7 

rHI 


Una 
•gaol  two 
HScfwaloi 
1996. 19M. 
or1M7 


RIVER  FALLS  MUNICIPAL  UTIUTY 

RIVER  FALLS  MUNICIPAL  UTIUTY 

RIVER  FALLS  MUNICIPAL  UTIUTY 

ROCK  RIVER 

ROCK  RIVER  .. . 

ROCK  RIVER 

ROCK  RIVER . 

ROCK  RIVER 

HOCK  RIVER 

SHEEPSKIN  

SOUTH  FOND  DU  LAC 

SOUTH  FOND  OU  LAC 

SOUfm  FOND  OU  LAC 

SOUTH  OAK  CREEK ~ 

SOUTH  OAK  CREEK 

SOUTH  OAK  CREEK 

SOUTH  OAK  CREEK 

SYCAMORE 

SYCAMORE ' 

VALLEY 

VALLEY 

VALLEY  « - - 

VALLEY _ - — 

WASHINGTON  ISLAND  ELECTRIC  COOPERAT 
WASHINGTON  ISLAND  ELECTRIC  COOPERAT 
WASHINGTON  ISLAND  ELECTRIC  COOPERAT 
WASHINGTON  ISLAND  ELECTRO  COOPERAT 
WASHINGTON  ISLAND  ELECTRC  COOPERAT 


8321366 
12312354 
93360 
90.110 
76323 
20 
19 
144 
103 
706 
671 
56382 
20336 
9396.142 
107.413 
107.413 
107.413 
107.413 
9339371 
21324 
78.764 
22362 
383316 
22363 
2360341 
3.141362 
16.452 
37 
50 
301 
1,127 
382336 
487.664 
524.161 
366.103 
23312314 
21366.004 
16.406 
10317 
1395.715 
1313362 
1,719.476 
1.439.806 
305370 
1.150334 
1394361 
2.684.757 
4310.833 
36 
2.527 
11367 
13M.193 
2350.564 
29368 
15.112 
168.306 
'      70305 
124.716 
262.538 
275.481 
260.349 
5306338 
6306.014 
6.687.886 
8378.086 
33342 
73340 
1387342 
1.420.141 
1356.188 
1.745318 
75 
46 
3 
94 
153 


um 
ikrabyHI 


917397 

1306.427 

6373 

6323 

5317 

1 

1 

10 
7 
40 
61 
4367 
1378 
1.001388 
8.137 
8.137 
8.137 
8.137 
841318 
1310 
5367 
1382 
29316 
1362 
276363 
»1396 
1.156 
3 
4 
27 
79 
26367 
36343 
36.709 
29350 
2.129333 
1367372 
1.736 
1302 
124386 
156360 
167362 
140.141 
36364 
94304 
167.726 
256.722 
453.020 
3 
177 
797 
168366 
170,174 
2.006 
1.060 
123M 
5.303 
6.752 
1938B 
18.902 
18365 
667.439 
701344 
978311 
921.016 
2.340 
5.182 
119.133 
121.932 
158314 
148301 
5 
•  3 
0 
7 
11 


UNIl 
lionsby 


862 
Ml 

7 
7 
6 
0 
0 
0 
0 
0 
0 
4 
2 
882 
8 
• 
8 
8 
701 
2 
6 
2 
29 
2 
223 
236 
1 
0 
0 
0 
0 
29 
37 
39 
29 
1.727 
13M 
1 
1 
97 
121 
129 
106 
30 
« 
150 
201 
346 
0 
0 
1 
150 
154 
2 
1 

12 

5 

9 

20 

21 

20 

443 

486 

663 

621 

3 

6 

104 

107 

130 

131 

0 

0 

0 

0 

0 


710 
836 

S 
• 
4 
0 
0 
0 
0 
0 
0 

s 
1 

776 

8 

• 

« 

6 

662 

1 

4 

1 

22 

1 

214 

234 

1 

0 

0 

0 

0 

22 

29 

31 

23 

1.650 

1324 

f 

1 

97 

121 

130 

100 

29 

74 

130 

200 

3S1 

0 

0 

1 

131 

132 

2 

1 

10 

4 

7 

15 

15 

14 

517 
543 

758 

713 

2 

4 

92 

94 

122 

115 

0 

0 

0 

0 

0 
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SM> 

PIvllO 

Pom  10 

PIM 

Unilaww- 
aoBtttm 

hEhMtol 
lM6.19e6. 

or  1997 
summer  HI 

UnHMw- 

ao*olt«N> 

HbiMtof 

IMS.  1966. 

or  1907 

aumiMr 

MWh 

Untaaoa- 
UonabyHI 

UnNatoca- 
tiontby 

«•!.... 

}fH  ^_ 

4078 

4076 
4078 
4078 

CT8 

-33 

1 

2 

3 

1 

2 

3 

4 

9 

6 

WASHINGTON  ISLAM)  ELECTRIC  COOPERAT 

VWFST  UARMFTTF                         

270 

227.932 

1.706J13 

2.947.484 

1^197.366 

92413 

96460 

48464 

40461 

23436 

17227 

19 

18.531 

143.124 

274,564 

1.197419 

4.001 

4.420 

3470 

3.106 

1.791 

1.306 

0 

17 

128 

221 

915 

4 

4 

4 

3 

2 

1 

0 
^4 

Wl     „..    „ 

WCSTON 

111 

KM 

Wl 

«ffSTON 

MUFSTCm                      

213 
92fl 

Wl 

Wl_ 

Wl 

Wl 

Wl 

Wl ...,. 

WHEATON _ _. 

WHEATOK „         „ „...    

WMCATON „.       „.      .. 

VyMPATON                  ,       

WHEATON  ...      _      

WHEATON „ _. 

3 

3 
3 

2 
1 

1 
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QA 
QA 
OA 
QA 
QA 
QA 
QA 
QA 
QA 
QA 
QA 
QA 
QA 
QA 
QA 
QA 
QA 

ac 
ac 

8C 
8C 
8C 

ac 
ac 
ac 
ac 
ac 
ac 
ac 
ac 
ac 
ac 
ac 
ac 
ac 
ac 
sc 
ac 
sc 
sc 
sc 
sc 
sc 
sc 
sc 
sc 
sc 
sc 
sc 
sc 
sc 
sc 
sc 
sc 

Wl. 
Wl. 
Wl. 


MERCK  A  OO  MC 

FEDERAL  PAPER  BOARD  CO  MC 

OSM  CHEMCAtS  NORTH  AMERICA  INC 

PACKAQMOOORP  OF  AMERICA 

INTERSTATE  PAPER  CORP  

CARQIU 

BLUE  

INLAND-ROME  

OILMAN  PAPER  00  OTMARTS^^ 

AUSTELL  - 

FEDERAL  PAPER  BOARD  CO  INC  _ 

OILMAN  PAPER  CO  ST  MARYS  KRAFT  BAG  

UNK3N  CAMP  CORP 

UNION  CAMP  OORP 

UNKDN  CAMP  OORP 

UNION  CAMP  OORP 

SAVANNAH  SUGAR  REFINERY 

SPRINGS  IN0K3RACE  

HOECHST/CELROCKHia 

Q0OOYEAR:SPARTANBURG 

CAROUNA  EASTMAN  CO 

CAROLINA  EASTMAN  CO . 

GASTON  COPPER  RECYCL 

WILLAMETTE.-BNVL  PULP 

UNION  CAMP:EASTOVER : 

CAROLINA  EASTMAN  CO 

TRANOCENTNTL  PIPELINE 

BOWATER  CAROUNA  CO 

HOECHST/CELROCKHia 

HOECHST/CEL:ROCKHia 

HOECHST/CEUROCKHILL 

HOECHST/CELROCKHia 

DUPONT.EI:MAY  PLANT  . 

SPRINGS  INDK3RACE  , 

HOECHST/CEUROCKHia 

WESTVAOaKRAFT  OIV  

CAROLINA  EASTMAN  CO 

OUPONT.  ElMAV  PLANT ^ 

SAVANNAH  R  PLAREA  0 

SAVANNAH  R  PL:AREA  D 

SAVANNAH  R  PLiAREA  0 

WESTVAOOdCRAFT  DIV 

SONOCO:HARTSVILLE 

SONOOOrHARTSVILLE 

STONE  CONT:FLORENCE 

US  AIRFORCE:MRTL  BCH 

STONE  G0NT:R.ORENCE  

US  FINeWNG  

US  FwdSkma ; 

US  FIMSHW4Q 

CAROTEa  PAPER  BOARD  _! ~1 1.. 

US  AIRFORCEiMTL  BCH 

STONE  OONT:FtORENCE . 

SAVANNAH  R  PLiAREA  D 1 

LAOSH  MALTMQ  00 

TBMEOO  PACKAGING  MC 

A.A.  LAUN  FURNITURE  CO  „ 

MILLER  BREWMG  COMPANY  MILWAUKEE  PLANT 


POMIO 


004 
007 
001 
016 
008 
001 
001 
001 
003 
001 
000 
016 
016 
019 

oeo 

021 
017 
004 
006 
001 
006 
006 
008 
006 
001 
004 
006 
001 
001 
002 
004 
006 
019 
003 
008 
007 
003 
014 
001 

oce 

003 
003 
003 
004 
002 
007 
010 
004 
006 
006 
004 
OOS 
004 
004 


B21 


Unl1906 
HI 


1.137.136 

2461.114 

1.137.974 

1439.136 

771496 

461446 

2S402 

966.136 

1.715486 

1407.475 

3.160.130 

2.130.015 

1.404 

1.748.086 

3400420 

4411460 

370456 

93.432 

1464.708 

5.196 

823.637 

346461 

151.836 

552.532 

2437.388 

1424.571 

18491 

66.507 

668.060 

858.080 

1484.706 

1462.714 

1466.715 

962.472 

868460 

1434.180 

1.174.931 

1.110.177 

322404 

1.160458 

270,000 

804467 

982468 

1445.367 

889448 

1446 

4.460.887 

12.126 

6.928 

1.156 

17.138 

2,47B 

1.736.541 

901.768 

79.675 

6460 

0 

466428 


Unit 
tioneby 


134 

300 

134 

146 

91 

54 

3 

116 

202 

177 

375 

250 

0 

206 

366 

542 

44 

13 

175 

1 

112 

48 

21 

75 

380 

167 

2 

9 

117 

117 

175 

186 

145 

131 

117 

210 

160 

152 

44 

158 

37 

83 

135 

170 

96 

0 

608 

2 

1 

0 

2 

0 

237 

88 

12 

1 

0 

71 
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Wl.. 

Wl.. 

Wl.. 

Wl. 

Wl. 

Wl. 

Wl. 

Wl. 

Wl. 

Wl. 

Wl. 

Wl. 

Wl. 

Wl. 

Wl. 

Wl. 

Wl. 

Wl. 

Wl. 

Wl. 

Wl. 

Wl. 

Wl. 

Wl. 

Wl. 

Wl. 

Wl. 

Wl. 

Wl. 

Wl. 

Wl. 

Wl. 

Wl 

Wl 


Plan 


PROCTER  &  GAMBLE  PAPER  PRODUCTS  COMPANY 

WIS  DOA  /  UW-MILWAUKEE  POWER  PLANT  „. 

ST.  JOSEPHS  HOSPITAL  

WAUSAU  PAPER  MILLS  COMPANY  

WIS  DOA  /  UW  MADISON— CHARTER  ST 

VMS  DOA  /  UW  MAOISON-CHARTER  ST 

FORT  HOWARD  CORPORATION ~ 

PROCTER  &  GAMBLE  PAPER  PRODUCTS  COMPANY 
PROCTER  &  GAMBLE  PAPER  PRODUCTS  COMPANY 
JAMES  RIVER  CORPORATION-GREEN  BAY  MIU  ..... 

ST.  XKEPKS  HOSPITAL 

ANDIS  COMPANY 


FORT  HOWARD  CORPORATWN  

FORT  HOWARD  CORPORATION  

GREAT  LAKES  GAS  TRANSMISSION-COMP  STATIO 

ANDIS  COMPANY  - 

BURNETT  MEOKVU.  CENTER  - 

CONSOUDATED  PAPERS  INC-KRAFT  DIV 

CONSOUDATED  PAPERS  INC^<RAFT  DIV 

NEKOOSA  PAPERS  INC  NEKOOSA  MIU  

CONSOUDATED  PAPERS  INC^<RAR  DIV 

CONSOL  PAPERS  INC  BIRON  DIV  

FLAMBEAU  PAPER  CORP  

DELUXE  CHECK  PRINTERS  : 

HYDRO-PLATERS.  INC 


PoMID 


Una  1985 
HI 


blount  inc.  foresty  &  industrial  equip  d 

appleton  papers  inc  locks  mill ™,.-. 

appleton  papers  inc  locks  miu 

thilmany  pulp  a  paper  company 

rhinelander  paper  00 

ouaoagraphk:s.  inc .— 

quadaqraphks,  inc 

printworks  inc -■ 

consol  papers  inc  biron  div  


B06 

193476 

30 

BZO 

32.909 

5 

T07 

577 

0 

B2S 

65442 

10 

B2S 

256425 

38 

B21 

606477 

83 

B26 

1.448.966 

222 

R05 

80.349 

12 

B07 

116.626 

18 

B01 

419.007 

64 

T08 

577 

0 

BIO 

577 

0 

829 

1.786.381 

273 

B27 

2.670.322 

408 

P01 

716418 

110 

B11 

0 

0 

822 

1.155 

0 

B24 

70.438 

11 

B21 

1486471 

197 

824 

648438 

130 

820 

1466,432 

240 

B24 

1,538413 

236 

ISO 

9415 

2 

820 

1.732 

0 

B01 

0 

0 

820 

1,156 

0 

823 

1.453,483 

223 

806 

35.796 

5 

B11 

1.460481 

224 

826 

1470406 

210 

BQ2 

577 

0 

801 

577 

0 

P33 

577 

0 

823 

1474436 

196 

Uniti 
lions  t>y  HI 


Appendix  C  to  Part  97-State-by-SUte  Mayimwm  Summer  NO*  Emiasion  Levels  and  AUocatmn  Aggregates 


State 


AL  . 

CT 

DC 

DE 

GA 

IL.. 

IN  . 

KY 


MD 
Ml  ... 
MO 
NC. 
NJ  , 
NY. 
OH 
PA. 
Rl  .. 
SC. 
TN  . 
VA  . 
Wl  . 
WV 


EGUmaxi- 

tnun\  sunv 

merNO* 

Tons 


ToW 


2M84 

2,545 
207 

3,489 
30.061 
30.166 
46,627 
36315 
14,619 
14.788 
26344 
23.171 
29,967 

7398 
29391 
45,776 
48.038 

1.115 
16,286 
25386 
18,009 
16.751 
26.439 


EGUaloca- 

tions  (95% 

of  maximum 

summer) 


522^71 


27.440 

2,418 
196 

3315 
28,558 
28,657 
44,296 
34.499 
13388 
14,048 
25.027 
22,012 
28.468 

7303 
27.921 
43,487 
45.636 

1,059 
15,472 
24.117 
17.109 
15.913 
25.117 


Non-EGU 
maximum 


NO- torts 


496.157 


3347 
283 

18 

238 

3328 

3.600 

11325 

1.709 

232 

802 

2.844 

132 

3,277 

3.882 

4.409 

8.683 

4.657 

0 

4.355 

8.085 

5.372 

3.204 

3,509 


Non-EGU 


(99%  Of 
maximum 
sunwner) 


77300 


3,179 
288 

17 
226 

3.161 

3.420 

10.758 

1.624 

220 

762 

2,702 

126 

3.113 

3.688 

4.189 

8,258 

4.424 

0 

4.137 

7.681 

5.104 

3.043 

3334 


73.436 
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EHVmONMBfrAL  PROTECTION 
AGENCY 

40CFRPwtiS2Md96 

[Fm.-«i7»-q 

RM2060-AHa7  - 

Fmmw  IniplwiMntMdon  Ptans  To 
RmIum  ttw  ftoglonal  Tranapoft  of 


AOCNCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  propoeed  rulemakins 
(NPR). 

lUMMOWY;  In  accordance  with  the  Qean 
Air  Act  (CAA).  EPA  it  propoeing 
Federal  implementation  plana  (FIPs) 
that  may  be  needed  if  any  State  fails  to 
reviae  ita  State  implementation  plan 
(SIP)  to  comply  with  the  nitrogen  oxides 
(NOx)  SIP  call  fust  completed  by  EPA. 
The  NOx  SIP  call  includes  emission 
budgets  which  are  designed  to  eliminate 
spedfied  amoimts  of  emissions  of 
NOx — one  of  the  precursors  to  ozcme 
(smog)  pollution—for  the  purpose  of 
rediidng  NOx  and  ozone  transport 
across  State  boundaries  in  the  eastern 
half  of  the  United  Sutes.  This  notice 
supplements  the  shorter  notice  of 
proposed  rulemaking  fat  the  FIPs 
appearing  separately  in  the  September 
29, 1998  Federal  Keglater  at  63  FR 
52213. 

DATES:  Comments  may  be  submitted 
until  November  30. 1998,  as  previously 
announced  in  a  shorter  notice  of 
proposed  rulemaking  published  in  the 
Federal  ftagialar  on  September  30, 1998. 
Comments  must  be  poatmarkad  by  the 
last  day  of  the  oonunent  period  and  sent 
directly  to  the  Docket  Office  listed  in 
AOONEUU  (in  duplicate  form  if 
poadble).  The  public  hearings  for  the 
section  126  and  FIP  propoaals  will  be 
held  on  October  28  and  29, 1998,  as 
previously  announced  in  a  shorter 
notice  of  propoaed  rulemaking 
publiahed  in  the  Federal  Kagiatar  on 
September  30. 1998. 
AlXMEtMSS:  Comments  may  be 
submitted  to  the  Air  and  Radiation 
Docket  and  Infonnation  Center  (6102), 
Attention:  Docket  No.  A-97-43  for  the 
section  126  proposal  and  Docket  No.  A- 
98-12  for  the  FIP  proposal,  U.S. 
Environmental  Protection  Agency,  401 
M  Street  SW.  room  M-1500, 
Washington.  DC  20460.  telephone  (202) 
260-7548.  Comments  and  data  may  also 
be  submitted  electronically  by  following 
the  imrtnictions  under  iUPPl^MDiTAirr 
INFORMATION  of  this  document.  No 
confidential  buaineas  infonnation  (CBI) 
should  be  submitted  through  e-mail. 


The  public  hearing  tvill  be  held  at  the 
EPA  Auditorium.  401  M  St..  SW.. 
Washington.  DC.  Documents  relevant  to 
this  matter  are  available  for  inspection 
at  the  Air  and  Radiation  Docket  and 
Information  Center  (6102).  Attention: 
Docket  No.  A-98-12.  U.S. 
Environmental  Protection  Agency.  401 
M  Street  SW,  Room  M-1500, 
Washington,  DC  20460,  telephone  (202) 
260-7548,  between  8:00  a.m.  and  4:00 

E.m.,  Monday  through  Friday,  excluding 
igal  holidays.  A  reasonable  fee  may  be 
charged  for  copying.  Comments  and 
data  may  also  be  submitted 
electronically  by  following  the 
instructions  under  SUPPLEMDfTARY 
MTOnMATION  of  this  docimient.  No 
Confidential  Business  Information  (CBI) 
should  be  submitted  through  e-mail. 
FOR  FURTHER  INFORMATION  CONTACT: 
General  questions  concerning  today's 
action  should  be  addressed  to  Doug 
Grano,  Office  of  Air  Quality  Planning 
and  Standards,  Air  Quality  Strategies 
and  Standards  Division,  MD-15, 
Research  Triangle  Park.  NC  27711. 
telephone  (919)  541-3292.  Please  nfer 
to  SUPPI^MENTARY  INFORMATION  below 
for  a  list  of  contacts  for  specific  subiects 
described  in  today's  action. 
SUPPLEMENTARY  MFORMATION: 

Technical  Analjrsea 

The  Agency  will  ensiire  that  all 
comments  and  technical  analyses 
received  on  this  proposal  notice  are 
made  publicly  available  in  the  docket  to 
this  rulemaking. 

Availability  of  Related  Inibrmatioa 

The  official  record  for  this 
rulemaking,  as  well  as  the  public 
version,  has  been  established  under 
docket  number  A-98-12  (including 
comments  and  data  submitted 
electronically  as  described  below).  A 
public  version  of  this  record,  including 
printed,  paper  versions  of  electronic 
comments,  which  does  not  include  any 
information  claimed  as  CBI,  is  available 
for  inspection  from  8  a.m.  to  4  p.m., 
Monday  throu^  Friday,  excludiag  legal 
holida)r8.  The  official  rulemaking  record 
is  located  at  the  address  in  ADDRESSES 
at  the  beginning  of  this  document.  A 
copy  of  today's  FIP  proposal  notice  is 
available  at  http://www.epa.gov/ttn/ 
oarpg  under  "recent  actions"  and 
"actions  sorted  by  CAA  tide"  (under 
title  I). 

Electronic  comments  can  be  sent 
directly  to  EPA  at:  A-and-R- 
DocketOepamaiI.epa.gov.  Electronic 
comments  must  be  submitted  as  an 
ASCn  file  avoiding  the  use  of  special 
characters  and  any  form  of  encryption. 
Comments  and  data  will  also  be 


accepted  on  disks  in  WordPerfect  in  5.1 
file  format  or  ASCII  file  format.  All 
comments  and  data  in  electronic  form 
must  be  identified  by  the  docket  number 
A-98-12.  Electronic  comments  on  thi« 
proposed  rule  may  be  filed  online  at 
many  Federal  Depository  Libraries. 

The  EPA  has  conducted  a  separate 
ndemaking  action  that  contains  actions 
and  infonnation  related  to  this  NPR. 
"Finding  of  Significant  Contribution 
and  Rulemakir^  for  Certain  States  in  the 
Ozone  Transport  Assessment  Group 
Region  for  Purposes  of  Reducing 
Regional  Transport  of  Ozone,"  (see 
proposals  at  62  FR  60318.  November  7, 
1997;  63  FR  25902,  May  11, 1998,  and 
final  rule  just  issued).  This  rulemaking 
action  is  referred  to  as  the  NOx  SIP  caTl. 
Documents  related  to  the  NOx  SIP  call 
rulemaking,  including  the  notice  of  final 
rulemaking,  are  available  for  inspection 
in  Docket  No.  A-96-56  at  the  address 
and  times  given  above.  In  addition,  the 
NOx  SIP  call  rulemaking  and  associated 
documents  are  located  at  http:// 
www.epa.gov/ttn/oarpg/otagsip.html. 
The  rulemaking  docket  for  the  NOx  SIP 
call  contains  information  and  analyses 
that  are  relied  upon  in  today's  proposal 
on  the  NOx  FIPs.  Therefore,  EPA  is 
incorporating  by  reference  the  entire 
NOx  SIP  call  record  for  purposes  of  the 
NOx  FIPs  proposed  rulemaking. 
Although  EPA  is  incorporating  by 
reference  the  entire  NOx  SIP  call  docket, 
the  only  portions  that  form  the  basis  for 
the  FIP  rulemaking  are  the  portions  that 
address  feasibility  and  cost  effectiveness 
of  control  measures  and  the  projection 
of  emissions  reductions  that  various 
control  measures  would  achieve. 

The  EPA  is  now  conducting  a  separate 
nUemaldng  action  that  contains  actions 
and  information  related  to  this  NPR, 
"Finding  of  Significant  Contribution 
and  Rulemaking  on  Section  126 
Petitions  for  Purposes  of  Reducing 
Interstate  Ozone  Transport,"  (see 
advanced  notice  of  proposed 
rulemaking  at  63  FR  24058,  April  30, 
1998,  and  the  proposal  notice  in  a 
separate  Federal  Regiater).  This 
rulemaking  action  is  hereafter  referred 
to  as  the  section  126  rulemaking. 
Documents  related  to  the  section  126 
rulemaking,  including  the  proposed 
rulemaking  notice,  are  available  for 
inspection  in  Docket  No.  A-97-43  at  the 
address  and  times  given  above.  A  copy 
of  the  section  126  proposal  notice  is 
available  at  http://www.epa.gov/ttn/ 
oarpg  under  "recent  actions"  and 
"actions  sorted  by  CAA  title"  (under 
tide  I). 

Additional  infonnation  relevant  to 
this  NPR  concerning  the  Ozone 
Transport  Assessment  Group  (OTAG)  is 
available  on  the  Agency's  Office  of  Air 
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Quality  Planning  and  Standards' 
(OAQPS)  Technology  Transfer  Network 
(TTN)  via  the  web  at  http:// 
www.epa.gov/ttn/.  If  assistance  is 
needed  in  accessing  the  system,  call  the 
help  desk  at  (919)  541-5384  in  Research 
Triangle  Park,  NC.  Docimients  related  to 
OTAG  can  be  downloaded  directly  from 
OTAG's  webpage  at  http7/ 
www.epa.gov/ttn/otag.  The  OTAG's 
technical  data  are  located  at  http:// 
www.iceis.mcnc.org/OTAGDC. 

For  Additional  Information 

For  legal  questions,  please  contact 
Amey  Marrella,  United  States 
Environmental  Protection  Agency, 
Office  of  General  Counsel,  401  M  Street 
SW,  MC-2344,  Washington,  DC,  20460, 
telephone  (202)  260-7987.  For  questions 
concerning  the  economic  analyses, 
please  contact  Scott  Mathias,  Office  of 
Air  Quality  Planning  and  Standards,  Air 
Quality  Strategies  and  Standards 
Division,  MD-15.  Research  Triangle 
Park.  NC  27711,  telephone  (919)  541- 
5310.  For  questions  concerning  the 
trading  program,  please  contact  Kevin 
Culligan.  Office  of  Atmospheric 
Programs,  Acid  Rain  Division,  MC- 
62011.  401  M  Street  SW,  Washingtcm, 
DC  20460,  telephone  (202)  564-9172. 
For  questions  concerning  non-electric 
utility  generating  units,  please  contact 
Doug  Grano.  Office  of  Air  Quality 
Planning  and  Standards,  Air  Quality 
Strategies  and  Standards  Division,  MD- 
15,  Research  Triangle  Park,  NC  27711, 
telephone  (919)  541-3292. 
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L  National  Technology  Transfer  and 
Advancement  Act 

I.  Summary 

In  accordance  with  the  CAA,  EPA 
today  proposes  FIPs  that  may  be  needed 
if  any  State  feils  to  revise  its  SIP  to 
comply  with  the  NOx  SIP  call  just 
promulgated  by  EPA.  The  NOx  SIP  call 
final  rulemaking  notice  and  support 
material  in  that  docket  should  be 
reviewed  for  background  information 
relevant  to  this  Fn>  action.  The  NOx  SIP 
call  includes  emission  budgets  whidi 
are  designed  to  eliminate  specified 
amoimts  of  emissions  of  NOx— one  of 
the  precursors  to  ozone  (smog) 
pollution — tar  the  purpose  of  reducii^ 
NOx  and  ozone  transport  across  State 
boundaries  in  the  eastern  half  of  the 
United  Sutes. 

Today's  action  is  a  proposed  FIP 
under  section  110(c)  intending  to  meet 
requirements  imposed  by  the  NOx  SIP 
call  final  rule  under  section  110(a)(2)(D) 
and  section  110(k)(5)  for  the  l^iour 
ozone  NAAQS.  coupled  with  a 
requirement  under  section  110(a)(1)  for 
submission  of  SIP  provisions  meeting 
the  requiremente  of  section  110(aM2)(D) 
for  the  8-hour  ozone  NAAQS.  In  the 
NOx  SIP  call,  EPA  has  found  that 
emissions  from  23  jurisdictions 
contribute  significanUy  to  ozone 
nonattainment  problems  downwind  and 
has  required  those  jurisdictions  to 
submit  SIP  provisions  that  eliminate 
those  emissions  through  any 
combination  of  control  measures.  If  EPA 
finds  that  a  State  has  not  submitted  the 
required  plan  revision,  EPA  is  required 
to  promulgate  a  FIP  in  accordance  with 
section  110(c). 

Ozone  has  long  been  recognized,  in 
both  clinical  and  epidemiological 
research,  to  aSetit  pubUc  health.  There 
is  a  wide  range  of  ozone-induced  health 
effects,  including  decreased  Itmg 
function  (primarily  in  children  active 
outdoors),  increased  respiratory 
symptoms  (particularly  in  highly 
sensitive  individuals),  increased 
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hospital  admissions  and  emeigency 
room  visits  for  respiratory  causes 
(among  children  and  adults  mth  pre- 
existing respiratory  disease  such  as 
asthma),  increased  inflammation  of  the 
lung,  and  possible  long-term  damage  to 
the  lungs. 

Today's  action  to  propose  FIPs 
includes  proposed  rule  language 
establishing  the  emissions  requirements 
for  certain  stationary  source  categories 
and  the  cost  analyses  supporting  the 
proposal.  The  FIP  requirements  for 
stationary  sources  include  use  of  a 
Federal  NOx  Budget  Trading  Program 
proposed  in  a  separate  Federal  Register 
concerning  petitions  under  section  126 
of  the  CAA.  The  FIP  proposal  is 
intended  to  achieve  the  NOx  emissions 
reductions  required  by  the  NOx  SIP  call 
rulemaking  in  the  23  jurisdictions,  a 
portion  of  whose  emissions  are  found  to 
significantly  contribute  to 
nonattainment  of  the  ozone  NAAQS,  or 
interfere  with  maintenance  of  the 
NAAQS.  in  downwind  States.  The  NOx 
SIP  call  final  rule  explains  EPA's  basis 
for  determining  significant  contribution 
to  downwind  nonattainment  or 
maintenance  problems.  Specifically,  the 
23  jurisdictions  with  sources  whose 
emissions  have  been  found  to  make  a 
significant  contribution  to  downwind 
nonattainment  for  both  the  1-hour  and 
8-hour  NAAQS  and  interfere  with 
maintmance  of  the  8-hour  NAAQS.  and 
are.  therefore,  the  subject  of  this  FIP 
proposal,  are: 


ConiMcticut 

DaUwara 

District  of  Columbia 

GwMgia 

niinois 

Indiana 

Kentucky 

Maryland 

Manachuaetts 

Michigan 

Missouri 


NawYork 

North  Carolina 

Ohio 

Pennsylvania 

Rhode  bland  • 

South  Carolina 

Tennsaaaa 

ViiyLoia 

WastVliginia 

Wiacoosin 

For  large  boilers  and  turbines.  EPA 
proDoeee  to  promulgate  a  Federal  NOx 
Budget  Trading  Program,  proposed  in  a 
separate  Federal  Ragialar  concerning 
potions  under  section  128  of  the  CAA. 
to  achieve  emissioru  decreases  in  a  very 
cost-eflective  maimer.  The  propoaed 
trading  program  will  allow  the  o%vners 
of  boikrs  and  turbines  the  flexibility  to 


develop  their  own  compliance  approach 
in  order  to  achieve  the  needed  ozone 
season  emissions  reductions.  The  FIP 
proposal  also  includes  regulations  to 
decrease  ozone  season  NOx  emissions 
from  stationary  internal  combustion 
engines  and  cement  manufacturing. 
These  emissions  reductions 
requirements  are  to  be  achieved  by  May 
1,  2003. 

In  order  to  meet  the  requirements  of 
section  110(c),  this  notice  proposes  a 
FIP  for  each  of  the  23  jurisdictions 
required  by  the  NOx  SIP  call  to  reduce 
emissions  of  NOx-  The  proposed  FIP 
requirements  for  each  of  the  23 
jurisdictions  are  identical.  Thus,  the 
term  "FIP"  or  "FIPs"  as  used  in  this 
notice  refers  to  one  set  of  requirements 
that  is  proposed  for  each  of  23 
jurisdictions.  Final  rulemaking  on  the 
proposed  FIPs  may  address  only  one 
State  or  may  address  several  of  the  23 
jurisdictions,  depending  on  how  the  23 
jurisdictions  respond  to  the  NOx  SIP 
caU. 

The  FIP  rulemaking  does  not  invite 
comments  on  issues  covered  in  the  NOx 
SIP  call,  including  sections  n.  EPA's 
Analytical  Approach:  in.  Determination 
of  Budgets:  IV,  Air  Quality  Assessment: 
and  V,  NOx  Control  Implementation 
and  Budget  Achievement  Dates,  except 
for  the  portions  of  those  sections  that 
address  the  feasibility  and  cost 
effectiveness  of  control  measures  and 
the  projections  of  the  emissions 
reductions  that  various  control 
measures  would  achieve.  The  reader  is 
referred  to  the  NOx  SIP  call  for- 
explanation  of  the  issues. 

If  a  State  adopts  and  submits  to  EPA 
an  approvable  SIP  revision  in  response 
to  the  NOx  SIP  call  by  September  1999, 
EPA  would  not  promulgate  this  Federal 
program  for  that  State  at  that  time. 
However,  if  a  State  fails  to  respond  to 
the  NOx  SIP  call  by  adopting  and 
submitting  to  EPA  a  complete  revised 
SIP  by  September  1999.  EPA  intends  to 
take  final  rulemaking  action  on  the  FIP 
immediately  thereafter.  In  addition,  if  a 
State  submits  a  SIP  that  EPA  does  not 
find  approvable.  EPA  intends  to 
promulgate  a  FIP  concurrently  with 
nnalization  of  its  disapproval  of  the  SIP. 
For  more  information  on  the  rationale 
for  and  requirements  of  the  NOx  SIP  call 
final  rule,  see  the  final  remaking  notice 
as  well  as  the  proposal  notices  and 
support  documents  contained  in  the 
docket  for  that  rule  and  section  11. 
Background,  of  this  notice. 

Today's  notice  provides  background 
information  in  section  II.  covering 
relevant  portions  of  the  CAA  and  the 
NOx  SIP  call  final  rule.  SecUon  in 
explaiiu  EPA's  duty  to  develop  the  FIPs, 
the  timing  of  the  FIP  process,  and  how 


the  FIPs  interfrce  with  sanction 
provisions  in  the  CAA.  as  well  as  with 
EPA's  "transitional  areas"  policy  under 
the  new  8-hour  ozone  standard.  In 
section  IV.  EPA  describes  how  the  nUe 
requirements  contained  in  the  FIP 
proposal  are  designed  to  meet  the 
emissions  decreases  required  by  the 
NOx  SIP  call.  Emissions  reporting 
requirements  are  described  in  section  V. 
The  Federal  NOx  Budget  Trading 
Program  is  addrcwsed  in  section  VI. 
Regulations  covering  stationary  sources 
not  in  the  trading  program  are  outlined 
in  section  Vn.  Section  vm  covers 
several  administrative  requirements, 
including  the  Regulatory  Impact 
Analyses  associated  with  the  FIP. 
Finally,  the  rule  contains  proposed 
regulations  which  are  designed  to  meet 
the  emissions  decreases  required  by  the 
NOxSffcaU. 

n.  Background 

A:  History 

For  almost  30  years.  Congress  has 
focused  major  efforts  on  curbing 
ground-level  (tropospheric)  ozone.  In 
1990,  Congress  amended  the  CAA  to 
better  address,  among  other  things, 
continued  nonattainment  of  the  1-hour 
ozone  NAAQS.  the  requirements  that 
would  apply  if  EPA  revised  the  1-boiu- 
standard.  and  transport  of  air  pollutants 
across  State  boundaries. 

The  1990  Amendments  reflect  general 
awareness  by  Congress  that  ozone  is  a 
regional,  and  not  merely  a  local, 

Eroblem.  Ozone  and  its  preciusors  may 
e  transported  long  distances  across 
State  lines  to  combine  with  ozone  and 
precursors  downwind,  thereby 
worsening  the  ozone  problems 
downwind.  This  transport  phenomenon 
is  a  major  reason  for  the  persistence  of 
the  ozone  problem,  notwithstanding  the 
imposition  of  numerous  controls,  both 
Federal  and  State,  across  the  country. 
Section  110(a)(2)(D)  provides  one  of 
the  most  important  tools  for  addressing 
the  problem  of  transport.  This 
provision,  which  applies  by  its  terms  to 
all  SIPs  for  each  pollutant  covered  by  a 
NAAQS.  and  for  all  areas  regardless  of 
their  attainment  designation,  provides 
that  a  SIP  must  contain  provisions 
prohibiting  its  sources  from  contributing 
significantly  to  nonattainment  problems 
in  or  interfering  with  maintenance  by 
downwind  Sutes.  Section  110(k)(5) 
authorizes  EPA  to  find  that  a  SIP  is 
substantially  inadequate  to  meet  any 
CAA  requirement.  It  further  authorizes 
EPA  to  require  a  State  with  such  a  SIP 
to  submit,  within  a  specified  period,  any 
SIP  revision  necessary  to  correct  the 
inadequacy. 
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The  CAA  further  addresses  interstate 
transport  of  pollution  in  section  126. 
whi(^  Congress  clarified  in  1990. 
Subparagraph  (b)  of  that  provision 
authorizes  each  Sute  (or  political 
subdivision)  to  petitiim  EPA  for  a 
finHing  that  emissions  from  "any  major 
sotiroe  or  group  of  stationary  sources"  in 
an  upwind  State  contribute  significantly 
to  nonattainment  in.  or  interfme  with 
maintenance  by.  the  downwind  State. 

In  addition,  in  1995.  the 
Environmental  Council  of  States  (EOOS) 
and  EPA  organized  the  OTAG.  The 
OTAG  %vas  a  partnership  among  EPA. 
the  37  easternmost  States  and  the 
District  of  Columbia,  industry 
representatives  and  enviroimiental 
groups.  This  effort  created  an 
opportimity  for  the  development  of  an 
Eastern  United  States  ozone  strategy  to 
address  transport  and  to  assist  in 
attaiiunent  of  the  1-hour  ambient  ozone 
standard.  The  EPA  believes  that  the 
OTAG  process  has  been  invaluable  in 
demonstrating  the  types  of  regional 
ozone  precursor  reductions  that  are 
needed  to  enable  areas  in  the  Eastern 
United  States  to  attain  and  maintain  the 
ambient  air  quality  standards  fiv  ozone. 

Shortly  after  OTAG  began  its  work. 
EPA  began  to  indicate  that  it  intended 
to  issue  a  NOx  SIP  caU  to  require  States 
to  implement  the  reductions  necessary 
to  address  the  ozone  transport  problem. 
On  January  10. 1997  (62  FR 1420).  EPA 
published  a  Notice  of  Int«it  that 
articulated  this  goal  and  indicated  that 
before  taking  fiiul  action.  EPA  would 
carefuUy  consider  the  technical  work 
and  any  recommendations  of  OTAG. 
The  EPA  just  completed  final 
rulemaking  on  the  NOx  SIP  call  and 
established  emissions  budgets  for  NOx 
that  eech  of  the  identified  States  must 
meet  through  oiforoeable  SIP  measures. 
The  NOx  SIP  call  is  sununarized  later  in 
section  11£  of  this  notice. 

B.  Ozone  Impacts 

Ground-level  ozone,  the  main  harmful 
ingredient  in  smog,  is  produced  in 
complex  chemical  reections  when  its 
precursors,  volatile  organic  compounds 
(VOC)  and  NOx.  react  in  the  presence  of 
sunlight.  The  chemical  reactions  that 
create  ozone  take  place  while  the 
pollutants  are  being  blown  through  the 
air  by  the  wind,  which  means  that 
ozone  can  be  more  sevoe  many  miles 
away  fitim  the  source  of  emissions  than 
it  is  at  the  source.  At  ground  level, 
ozone  can  cause  a  variety  of  ill  effects 
to  human  health,  crops  and  trees. 
Specifically,  groimd-level  ozone 
induces  the  foUowing  health  effects: 

•  Decraased  lung  function,  primarily  in 
diildren  active  outdoors. 


•  -Inareased  respiratory  sjnnptoms. 
particularly  in  highly  sensitive  individuds, 

•  Hospital  admissioiu  and  emergancy 
room  visiu  for  nspintorf  causes,  among 
children  and  adults  writh  pre-existing 
respiiatay  diwaie  such  as  asthma. 

•  Inflammation  of  the  lung. 

•  Possible  long-taxm  damage  to  the  lungi 
or  even  death. 

Detailed  inlannation  on  the  benefits 
and  costs  of  changes  in  NOx  emissions 
is  contained  in  the  Regulatory  Impact 
Analysis  (RIA)  contained  in  the  I*k)x 
SIP  call  docket,  which  also  serves  as  the 
RIA  for  the  FIP  proposal  In  addition  to 
helping  attain  public  health  standards 
for  ozone,  decreases  in  emissiaas  of 
NOx  are  helpful  in  reducing  add 
deposition,  greenhouse  gases,  nitrates  in 
drinking  water,  stratospheric  ozone 
depletion,  excessive  nitrogen  loadings 
to  aquatic  and  terrestrial  ecosystems, 
and  ambient  concentrations  of  nitrogen 
dioxide,  particulate  matter  and  toxics 
(see  "Nitrogen  Oxides:  Impacts  on 
Public  Health  and  the  Envinnunent." 
EPA-4S2/R-97-002.  August  1997.) 


C.  New  Ozone  NAAQS 

On  July  18. 1997  (62  FR  38856).  EPA 
issued  its  final  action  to  revise  the 
NAAQS  iot  ozone.  The  EPA's  decision 
to  revise  the  standard  was  based  on  the 
Agency's  review  of  the  available 
scientific  evidence  linking  exposures  to 
ambient  ozone  to  adverse  health  and 
welfare  efiiects  at  levels  allowed  by  the 
pre-existing  1-hour  ozone  standards, 
The  1-hour  primary  standard  was 
replaced  by  an  8-hour  standard  at  a 
level  of  0.08  parts  per  million  (ppm), 
with  a  fonn  based  on  the  3-year  average 
of  the  annual  fourth-highest  daily 
maximum  8-hour  average  ozone 
concentration  measured  at  each  monitor 
within  an  area,  llie  new  primary 
standard  will  provide  increased 
protection  to  the  pubUc,  especially 
children  and  other  at-risk  populations, 
against  a  wide  range  of  ozone-induced 
health  efiiects.  The  EPA  retained  the 
applicability  of  the  1-hour  NAAQS  for 
existing  nonattainment  areas  untU.such 
time  as  EPA  determines  that  an  area  has 
attained  the  1-hour  NAAQS  (40  CFR 
50.9).  The  new  standard  results  in  more 
areas  and  larger  areas  with  monitoring 
data  indicating  nraiattainment  Thus,  it 
will  be  even  more  critical  to  implemoit 
regional  control  strategies  whiai  wiU 
eliminate  specified  amounts  of 
emissions  of  NOx  which  would 
otherwise  be  transported  across  State 
boundaries  into  areas  in  violation  of  the 
new  standard. 

D.  Section  126  Petitions 

On  August  14-15, 1997,  EPA  received 
eight  section  126  petitions  submitted 


individually  by  eight  Northeastern 
States.  The  petitioning  States  are 
Connecticut,  Maine.  Massachusetts. 
New  Hampshire.  New  York. 
Pomsylvania.  Rhode  Island,  and 
Vermont  Eadi  petition  requests  EPA  to 
make  a  finding  that  sources  in  certain 
categwies  of  stationary  sources  in 
upvrind  States  emit  or  would  emit  NOx 
in  violation  of  the  prohibition  in  section 
110(a)(2)(DMi)  on  emissions  that 
contribute  significantly  to 
nonattainment.  ot  interfere  with 
maintenance,  in  the  petitioning  State. 
All  of  the  petitions  sedc  a  finding  and 
reUef  under  the  1-hour  standard: 
Massachusetts,  Pennsylvania,  and 
Vermont  also  seek  a  finding  and  reUef 
with  respect  to  the  8-hour  standard. 

The  petiti(ms  vary  as  to  the  tyipe  and 
geographic  location  of  the  source 
categories  identified  as  significant 
contributors.  All  the  petitions  identified 
source  categories:  some  petitions  also 
provided  li^  of  sources  within  the 
specified  categories.  The  source 
categories  include  electric  generating 
plants,  fossil  fiiel-fired  boilers  and  ofher 
indirect  heat  exchangers,  and  certain 
other  related  stationary  sources  that 
emit  NOx.  AU  the  petitions  target 
sources  in  the  Midwest:  some  aiso  target 
sources  in  the  South  and  Northeast 
In  a  separate  rxJemaking.  EPA  is 
proposing  to  make  a  tedmical 
determiruition  that  certain  nujor 
stationary  source  categories  identified  in 
the  section  126  petitions  are 
significantiy  contributing  to 
nonattaimnent  in,  or  interfering  with 
maintenance  by,  one  or  more  petitioning 
State  (hereafter  referred  to  as  a  positive 
m  affirmative  technical  determination). 
On  the  basis  of  the  propoaed  affirmative 
technical  determination,  EPA  is 
proposing  that  the  petitions  naming 
these  sources  and  source  categories  be 
granted  or  denied,  at  certain  later  dates, 
pending  certain  actions  by  the  States 
and  EPA  regarding  Stete  submittals  and 
FIPs  in  response  to  the  final  NOx  SIP 
call.  The  schedufe  and  conditioiu  under 
which  the  applicable  final  findings  an 
the  petitions  would  be  triggered  are 
discussed  in  that  proposal  notice.  For 
infonnation  ca  the  interaction  of  the 
section  126.  FIP.  and  NOx  SIP  call 
actions,  see  the  section  126  proposal 
notice,  section  n.A.2. 

E.NOxSlPCall 

The  EPA  proposed  the  NOx  SIP  call 
on  November  7, 1997  (62  FR  60318). 
issued  a  supplemental  notice  on  May 
11. 1998  (63  FR  25902),  and  just  issued 
a  final  rulemaking.  In  that  action,  EPA 
determined  that  NOx  emissions  from 
sources  and  emitting  activities  in  23 
jurisdictions  sipiifirantly  contribute  to 
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nonattainment  of  the  1-hour  and  8-hoiir 
oiooe  NAAQS.  or  interfere  with 
maintenance  of  the  8-hour  NAAQS,  in 
one  or  mora  downwind  States 
throughout  the  Eastern  United  States. 
The  Q*A  based  these  proposals  on  data 
generated  by  OTAG,  pubUc  comments, 
and  other  relevant  innvmation. 

The  NOx  SIP  call  reouires  that  the  23 
Jurisdictions  adopt  ana  submit  by 
September  24. 1999.  remedial  SIP 
revisions.  The  23  jurisdictions  are: 
Alabama.  Connecticut.  Delaware. 
District  of  Columbia.  Georgia.  Illinois. 
Indiana.  Kentucky.  Massachusetts. 
Maryland.  Michigan.  Missouri.  North 
Carolina,  New  Jersey.  New  York.  Ohio. 
Pennsylvania.  Rhode  Island.  South 
Carolina.  Tennessee.  Virginia.  West 
Virginia,  and  Wisconsin.  The  SIP 
revisions  must  contain  measures  that 
will  assure  that  sources  in  the  State 
reduce  their  NOx  emissions  sufficiently 
to  eliminate  the  amounts  of  NOx 
emissions  that  contribute  significantly 
to  nonattainment.  or  that  interfere  with 
maintenana.  downwind.  By 
eliminating  these  amoimts  of  NOx 
emissions,  the  control  measures  will 
assure  that  the  remaining  NOx 
emissions  will  not  exceed  the  level  that 
EPA  identifies  in  the  NOx  SIP  call  as  the 
State's  NOx  emissions  budget.  After 
prohibiting  the  significant  amounts  of 
NOx.  the  remaining  amounts  emitted  by 
sources  in  the  covered  SUtes  will  not 
"significantly  contribute  to 
nonattainment.  or  interfere  with 
maintenance  by."  a  downwind  State, 
under  section  110(a)(2)(D)(i)(I). 

For  purposes  of  the  FIP  rulemaking, 
the  reader  is  encouraged  to  review  the 
NOx  SIP  call  final  rulemaking,  which  is 
oiganized  as  follows:  section  II.C. 
Weight-of-Evidence  Determination  of 
Covered  States,  describes  how  EPA 
determined  which  States  include 
sources  that  emit  NOx  in  amounts  of 
concern  (the  "covered"  States);  sections 
n.D.  Cost  Effectiveness  of  Emission 
Reductions;  n.E.  Comparison  of  Upwind 
and  Downwind  Costa;  and  m. 
Determination  of  Budgeto.  describe  how 
EPA  determined  the  significant  amounta 
of  emissions  and  the  resulting  statewide 
anissions  budgeta  for  the  States 
identified  above.  Section  IV,  Air  Quality 
Assessment,  discusses  air  quality 
anal3Faes  conducted  by  EPA  to  help 
confirm  the  decisions  and  requirementa 
set  forth  in  this  rulemaking.  Section  V. 
NOx  Control  Implementation  and 
Budget  Achievement  Dates,  primarily 
discusses  the  dates  by  which  (1)  the 
States  must  submit  SIP  revisions  in 
response  to  today's  action,  (2)  the 
sources  must  implement  the  required 
SIP  controls,  and  (3)  the  States  must 
achieve  the  required  budget  levels. 


Section  VI.  SIP  Criteria  and  Emissions 
Reporting  Requiremento,  describes  the 
SIP  requirementa  themselves. 

The  SIP  requirementa  pennit  each 
State  to  detetmine  what  measures  to 
adopt  to  prohibit  the  significant 
amounu  and.  hence,  meet  the  necessary 
emissions  budget.  Consistent  with 
OTAG's  recommendations  to  achieve 
NOx  emissions  decreases  primarily  from 
laige  stationary  sources  in  a  trading 
program,  EPA  encourages  States  to 
consider  electric  generating  and  non- 
electric generating  boiler  and  turbine 
controls  under  a  cap-and-tnde  program 
as  s  highly  cost-efilKtive  strategy.  The 
recommended  cap-and-trade  program  is 
described  in  more  detail  in  section  VII, 
NOx  Trading  program.  Section  Vm. 
Interaction  with  Title  IV  NOx  Rule, 
describes  the  relationship  between  this 
rulemaking  and  the  title  IV  NOx  rule. 
The  remaining  parta  of  the  NOx  SIP  call 
include  section  DC.  Nonozone  Benefita 
of  NOx  Reductions,  and  section  X. 
Administrative  Requirementa. 

m.  FIP  Process 

A.  Legal  Frxunework 

The  Administrator  is  required  to 
promulgate  a  FIP  within  2  yean  of:  (1) 
Finding  that  a  State  has  fiiiled  to  make 
a  required  submittal.  (2)  finding  that  a 
submittal  received  does  not  satisfy  the 
minimum  completeness  criterta 
established  under  section  110(k)(lKA). 
or  (3)  disapproving  a  SIP  submittal  in 
whole  or  in  part  Section  110(c)(1) 
mandates  EPA  promulgation  of  a  FIP 
imless  EPA  has  approved,  within  the  2- 
year  time  period,  a  SIP  revision  that 
corrects  the  deficiency  identified  by 
EPA  in  ita  NOx  SIP  call. 

The  1990  Amendmenta  make  explicit 
a  principle  that  was  implicit  in  the 
preceding  Act— that  a  FIP  corracta  or 
fills  a  void  in  a  deficient  State  plan.  The 
amended  CAA  defines  a  FIP  as  a  plan 
to  fill  a  gap  or  "correct  all  or  a  portion 
of  an  inadequacy  in  a  State 
implementation  plan."  (42  U.S.C 
7602(y)  (Supp.  D.  1990)  (emphasis 
added).)  When  forced  by  a  State 
planning  delinquency  to  promulgate  a 
FIP,  EPA  has  wide-ranging  authority 
under  section  110(c)  to  fill  the  gaps  left 
by  the  State  failure.  The  EPA's  authority 
to  prescribe  FIP  measures  is  of  three 
types.  First.  EPA  may  promulgate  any 
measure  which  it  is  expressly  permitted 
to  issue  under  any  dmmistances 
punuant  to  pre-existing  independent 
statutory  authority — for  example, 
explicit  provisions  of  title  II.  That  is. . 
EPA  may  promulgate  any  measure 
which  it  hiss  authority  to  issue  in  a  non- 
FIP  context,  without  reliance  on  sectimi 
110(c).  Second,  EPA  may  invoke  section 


110(c)'s  general  FIP  authority  and  act  to 
cure  a  planning  inadequacy  in  any  way 
not  clearly  prodUbited  Ir^  statute.  Thiid. 
imder  section  110(c),  the  oouita  have 
held  that  EPA  may  exercise  all  authority 
that  the  State  may  exercise  under  the 
Act 

The  second  type  of  authority.  EPA's 
general  authority  under  section  110(c). 
is  essentially  remedial,  and  EPA  has 
broad  power  under  that  section  to  cure 
a  defective  State  plan.  Thus,  in 
promulgating  a  FIP,  EPA  may  exercise 
ita  OMm,  independent  regulatory 
authority  under  the  CAA  in  any  way  not 
clearly  prohibited  by  an  explicit 
provision  of  the  Act.  When  EPA  has 
promulgated  a  FIP,  courts  have  not 
required  explicit  authority  for  specific 
measures:  "We  are  inclined  to  construe 
Congress"  broad  grant  of  power  to  the 
EPA  as  including  all  enforcement 
devices  reasonably  necessary  to  the 
achievement  and  maintenance  of  the 
goals  established  by  the  legislation." 
{Smith  Terminal  Corp.  v.  EPA,  504  F.2d 
646, 669.  (Ist  Cir.  1974)).  See  also  City 
of  Santa  Rosa  v.  EPA.  534  F.2d  150. 
153-154  (9th  Or.  1976)  (upholding  the 
Administrator's  suthority  to  promulgate 
a  FIP  imposing  gas-rationing  in  Los 
Angeles  on  a  musive  scale).  "The 
authority  to  regulate  pollution  carries 
with  it  the  power  to  do  so  in  a  manner 
reasonably  calculated  to  reach  that 
end."  Id.  at  155. 

In  addition,  when  a  State's  feilure  to 
discharge  the  primary  responsibility  to 
protect  ita  air  quality  ccHnpels  EPA  to 
assimie  this  task,  the  powera  of  the 
defeulting  State  accrue  to  EPA.  As  the 
Ninth  Circuit  recently  held,  when  EPA 
acta  in  place  of  the  State  pursuant  to  a 
FIP  under  section  110(c).  EPA  "stands 
in  the  shoes  of  the  defeulting  State,  and 
aU  of  the  righta  and  duties  that  would 
otherwise  fell  to  the  State  accrue  instead 
to  EPA."  Central  Arizona  Water 
Conservation  District  v.  EPA,  900  F.2d 
1531.  at  1541  9th  Cir.  1993).  The  First 
Circuit  in  an  early  FIP  case,  agreed: 

the  Administrator  must  promulgate  promptly 
ragulationi  Mtting  forth  an  implementation 
plan  for  a  State  should  the  State  itself  bil  to 
propose  a  tatisfectory  one.  The  statutory 
scheme  would  be  unworkable  %rare  it  read  as 
giving  to  EPA  when  promulgating  an 
implementation  plan  for  a  State,  less  than 
those  necessary  measures  allowed  by 
Congress  to  a  SUte  to  accomplish  Federal 
clean  air  goals.  We  do  not  adopt  any  such 
crippling  interpretation. 

South  Terminal  Corporation  v.  EPA,  504 
F.2d  668  (Ist  Or.  1974). 

B.  Timing  of  FIP  Action 

As  described  in  the  NOx  SIP  call  final 
rulemaking  and  summarized  in  section 
0.E  of  this  notice,  EPA  is  requiring 
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specific  States  to  develop,  adopt  and 
submit  rsvisioos  to  their  SIPs  by 
September  1999.  As  part  of  the  NOx  SIP 
call  rulemaking,  EPA  received  a  few 
rjwnnumta  supporting  the  position  that 
EPA  should  propose  FIPs  at  the  same 
time  as  taking  final  action  an  the  NOx 
SIP  call  rulemaking.  The  Agency  also 
received  s  fsw  commenta  suggesting  it 
was  more  appn^riate  to  delay  the  FTP 
propose  until  smne  time  aftw  the  States 
have  had  time  to  respooid  to  the  NOx 
SIP  caU  rulemaking.  As  described  in 
that  final  notice.  EPA  agreed  with 
certain  oommenters  that  the  timing  of 
the  FIP  proposal  should  allow  for 
prannilgation  in  time  to  require  NOx 
^Bniy«*«M  reductians  by  sources  at 
about  the  same  time,  both  in  States  that 
comply  with  the  NGbt  SIP  call  and 
States  that  do  not  Under  a  delayed  FIP 
propose  apjmMch.  industry  in  the  non- 
complying  States  might  experience  an 
iinCair  competitive  advantage  over 
industry  in  States  which  elected  to 
reduce  their  NOx  emissions  and  reduce 
interstate  transport  of  ozone  and  ozone 
precurson  in  an  earlier  timeframe, 
consistent  vrith  the  requiremento  of  the 
NOx  SIP  call  rulemaking.  More 
importantly,  delaying  the  FIP  proposal 
would  delay  reductions  of  ozone 
polluticm  and  NOx  emissions  in  the 
non-complying  States  which  would 
unnecessarily  jeopardize  public  health. 
Therefrm.  proposing  a  FIP  today  will 
ensure  that  EPA  can  promulgate  a  FIP 
soon  alter  the  time  the  SIPs  are  due.  in 
the  event  of  any  State's  feilure  to 
comply. 

The  EPA  views  seriously  ita 
responsibility  to  address  the  issue  of 
regicmal  transport  of  ozone  and  ozone 
precursor  emissions.  Decreases  in  NOx 
^»mt»<rinn«  are  needed  in  the  States 
named  in  the  NOx  SIP  call  rulemaking 
to  enable  die  downwind  States  to 
develop  and  implement  plans  to  achieve 
the  NAAQS  in  order  to  achieve  clean  air 
for  their  citizens.  Thus,  although  the 
CAA  allows  EPA  up  to  2  yean  to 
promulgate  a  FIP  after  a  finding  of  a 
State's  feilure  to  submit  a  complete, 
approvable  plan.  EPA  intends  to 
expedite  the  FIP  promulgation  to  help 
assure  that  the  downwind  States  rsaUse 
the  air  quality  benefita  of  ragitmal  NOx 
reductians  as  soon  as  practicable.  This 
is  consistent  with  Coi^ress'  intent  that 
attainment  occur  in  these  downwind 
nonattainment  areas  "as  expeditiously 
as  practicable"  (sections  181(s),  172(a)). 
Thoefore.  EPA  is  proposing  FIPs  today 
in  conjunction  with  final  action  on  the 
NOx  SIP  call.  Furthennore.  EPA  intends 
to  make  a  finding  and  promulgate  a  FTP 
immediately  after  the  SIP  submittal  due 
date  fat  each  upwind  State  that  feils  to 


submit  a  complete  SIP  that  meeta  the 
terms  of  the  NOx  SIP  call  The  EPA  also 
intends  to  approve  expeditiously  SIP 
rsvisioDS  that  meet  the  NOx  SIP  call 
rulemaking  requirementa.  For  States 
that  fell  to  make  the  required  submittal 
or  feil  to  submit  a  conplete  SSP  revision 
response.  EPA  would  promulgate  a  FIP 
as  Mscribed  in  the  above  section.  Where 
the  SIP  is  complete  but  EPA 
disaiqproves  it  EPA  would  also 
promulgate  a  FIP.  The  EPA  intends  to 
move  quiddy  to  promulgate  a  FIP  where 
necessary. 

In  order  to  meet  the  requiremoita  of 
section  110(c).  this  notice  proposes  a 
FIP  for  eech  of  the  23  jurisdicticms 
required  by  the  NOx  SIP  call  to  reduce 
emissions  (rf  NOx-  "The  proposed  FIP 
requirementa  for  each  of  the  23 
jurisdiction  are  identical.  Final 
rulemaking  on  the  proposed  FIPs  may 
address  only  one  State  or  may  address 
several  of  t^  23  jurisdictions, 
depending  on  how  the  23  jvirisdictions 
respond  to  the  NOx  SIP  calL 

C.  FIP  Control  MeastMres 

In  contrast  to  the  SIP  process— where 
selection  and  implementation  of  control 
measures  is  the  primsry  responsibility 
of  the  State — in  the  case  of  a  FIP.  it  is 
EPA's  responsibility  to  select  the  control 
measures  for  eech  source  sector  and 
assure  c(»npliance  with  those  measures. 
Thus,  while  the  FIP  would  be  designed 
by  EPA  to  achieve  the  same  total 
statewide  emissions  decrease  as  that 
described  in  the  NOx  SIP  call,  the 
specific  control  measures  assigned  in 
the  FIP  could  be  different  from  wdiat  a 
State  mi^t  dioose. 

In  selecting  the  specific  control 
measures  for  the  FIP,  EPA  used  the 
same  method  used  in  the  NOx  SIP  call 
for  a^ln'^''*^"B  the  required  emissions 
reductions.  As  in  the  NOx  SIP  call,  the 
FIP  rules  proposed  in  this  notice  require 
the  same  amount  of  emissions  reduction 
from  the  source  categmies  to  wdiidi 
highly  cost-efiiBctive  measures  can  be 
applied.  See  the  discussion  in  section 
m.  Determinatian  of  Budgeta,  of  the 
NOx  SIP  call  The  EPA  is  incorporating 
by  refisrenoe  the  technical  basis  and 
supporting  raticmale  for  EPA's 
conchisians  ss  to  the  highly  cost- 
effscdve  strategy  developed  for  the  NOx 
SIP  call  budgets. 

D.  Authority  To  Order  tite  State  To 
Impiement  Specific  Measures 

The  EPA's  authority  to  promulgate 
measures  in  s  FIP  which  require  die 
State  to  enact  legislation  or  expend  State 
funds  may  be  sranewhat  limited  under 
prior  case  Uw.  In  general,  EPA  may 
require  the  State  to  implement  FIP 
measures,  including  requirementa  for 


legisfetion  and  expenditure  of  funds,  if 
the  meesuies  affect  the  pdludon- 
creating  activities  of  the  Stale.  Howrever. 
in  Brown  v.  EPA.  521  F.2d  827  (9di  Or. 
1975).  vaoBted  on  othsr  grounds.  431 
U.S.  99  (1977)  (Brown),  the  court  held 
that  section  113  erf  the  CAA  did  not 
provide  statutory  suthocity  for  EPA  to 
bring  an  enforcement  action  against  the 
State  (or  other  municipal  autlMrity)  far 
feilii^  to  impfement  a  motor  vehide 
inqtection  and  maintsnanne  program. 
The  court  reasoned  that  the  CAA 
authorised  Federal  snfaioanMnt  if  the 
State  did  not  implement  regulations  to 
control  ita  own  pollution  creating 
activities,  "but  not  against  s  State  Uiat 
chooses  not  to  govern  pollutan  as  the 
Administrator  directs."  Jd.  et  832.  In  a 
subsequent  decision,  the  court  rejected 
EPA's  argtunent  that  ownership  of  the 
roads  and  hi^ways  made  the  State 
responsibfe  for  the  pollution  crertsd 
from  their  use  (Brown  v.  EPA,  566  F.2d 
665  (9th  Qr.  1977),  vactfed  on  other 
grounds,  431  U.S.  99  (1977)). 

The  same  court  however,  held  in  City 
of  Santa  Rosa  v.  EPA.  534  F.2d  150  (9di 
Or.  1976).  that  the  EPA  may  require  gas 
rationing  under  ita  FIP  authority.  The 
court  found  that  the  Administrator  of 
EPA  has  authority  to  limit  gas  delivery 
to  retail  outleta  and  may  requirethe 
citizens  of  dw  Ststo  to  curtail  their  gas 
usage.  The  FIP  measure  in  City  o/ Santa 
Aosa  did  not  require  the  State  to 
implement  the  gas  rationing  scheme, 
snd  the  court  distinguished  Brown 
because  the  petitionen  had  chaHsnged 
the  eSsct  of  gas  rationing,  not  EPA's 
authority  to  order  rationing.  Id.  at  155. 

The  Brown  holding  was  simil^y 
iltatinguished  and  limited  by  the  Sxth 
Circuit  Court  of  Appeab  in  United 
States  V.  (Mo  Department  ofW^may 
Safety.  635  F.2d  1195  (6Ui  Or.  1980). 
The  court  upheld  EPA's  enforcement 
against  the  State  under  section  113  of 
the  CAA  for  registering  motor  vdiicles 
which  did  not  pass  an  inspection  and 
nmipttmanfiii  ptngram  prnmnlgated  by 
EPA.  The  court  held  that  the  State  was 
intarfuing  with  EPA's  implementatiaa 
of  a  measure  that  had  been  promutgated 
under  ita  Federal  authority.  See  also 
Penns^vania  v.  EPA.  500  F.2d  246  (3d 

Or.  1974). 

The  court  in  Brown  did  not  rsech 
constitutional  issues  raised  under  die 
coouneroe  cUuse.  It  is  undaar.  but 
unlikely,  that  requiring  the  Slate  to 
implement  FIP  measures  which 
p«»ii«i«H»  fegisfetion  and  expenditure  (rf 
funds  would  be  struck  down  under  the 
commerce  dause.  See  Garcia  v.  San 
Ardonio  Metropolitan  Traitsit  Authority. 
469  U.S.  528  (1985)  (holding  diet  the 
Federal  govenunent  may  require  States 
to  pay  minitniim  wagBS  sud  Overtime 
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pursuant  to  the  Fair  Labor  Standards 
Act).  However,  even  assuming  that  the 
commerce  clause  poses  no  such 
obstacle,  nothing  in  the  enactment  of 
the  1990  Amendments  casts  doubt  on 
the  continued  vitality  of  the  Bmwn 
holdings  wnth  respect  to  the  statutory 
limits  on  EPA's  FIP  authority.  Thus,  the 
constraints  discussed  above  stiU- apply. 
In  short.  EPA  may  require  the  State  to 
legislate  or  expend  funds  that  afbct  the 
State's  own  pollution  creating  activities. 
Although  EPA  may  not  require  the  State 
to  legislate  or  spend  money  to  govern 
the  pollution  creating  activities  of 
others,  EPA  may  promulgate  and 
implement  such  measiu«s  directly  in  a 
FTP,  and  the  State  may  not  interfere  with 
EPA's  enforcement  of  those  measures. 

While  EPA  may  not  have  the 
authority  to  require  States  to  enact 
legislation  or  expend  State  funds  to 
Implement  control  measiues,  beyond 
those  required  to  reduce  emissions 
generated  by  the  State  itself,  EPA 
believes  that  title  V  of  the  CAA  requires 
a  State  to  include  all  applicable 
requirements,  including  requirements  of 
a  FIP.  in  the  title  V  pennit  The 
regulations  governing  State  permitting 
under  title  V  define  an  "applicable 
requirement."  which  must  be  reflected 
in  a  title  V  operating  permit,  as 
including  "(a)ny  standard  or  other 
requirement  provided  for  in  the 
applicable  implementation  plan 
approved  or  promulgated  by  EPA 
through  rulemaking  under  title  I  of  the 
CAA  that  implements  the  relevant 
requirements  of  the  Act,  including  any 
revisions  to  the  plan  promulgated  in 
part  52  of  this  chapter"  (40  CFR  70.2). 
Since  today's  proposed  rule  is  being 
promulgated  under  title  I  (i.e.,  under 
section  110).  both  the  requirements  of 
the  Federal  trading  program  (part  97) 
and  the  rules  governing  stationary 
internal  combustion  engines  and  cement 
plants  (part  98)  are  applicable 
requirements  under  40  CFR  70.2  and 
must  be  reflected  in  the  title  V  operating 
pennit  of  any  sources  afiiBcted  by  this 
rulemaking  that  are  required  to  have 
such  a  permit 

E.  Section  105  Grtrnts 

The  EPA  provides  annual  funding  to 
States  under  section  105  of  the  CAA  to 
carry  out  Act-related  programs.  Where  a 
State  bils  to  adequately  respond  to  the 
NOx  SIP  call.  EPA  must  adopt  and 
implement  a  FIP.  In  such  cases,  the 
Agency  will  withhold  all  or  a  portion  of 
the  State's  section  105  allotment  to  the 
extent  necessary  to  implement  the  FIP 
provisicHU  promulgated  by  EPA  and  in 
accordance  %vith  the  procedural 
requirements  of  section  105. 


F.  Findings  of  Failure 

As  noted  in  section  III.A.  of  this 
notice,  EPA  is  required  to  promulgate  a 
FIP  after  finding  that  a  State  has  fiuled 
to  adequately  respond  to  a  NOx  SIP  call. 
If  EPA  makes  sucn  a  finding,  it  would 
be  a  final  Agency  action  but  would  not 
be  subject  to  the  notice-and-comment 
requirements  of  the  Administrative 
Procedure  Act  (APA),  5  U.S.C.  553(b). 
The  EPA  believes  that  because  of  the 
limited  time  provided  to  make  finHingo 
of  failure  to  submit  and  findings  of 
incompleteness  regarding  SIP 
submissions  or  elements  of  SIP 
submission  requirements.  Congress  did 
not  intend  such  findings  to  be  subject  to 
notice-and-comment  rulemaking. 
However,  to  the  extent  such  finding*  are 
subject  to  notice-and-comment 
rulemaking.  EPA  intends,  consistent 
with  past  practice  (for  example.  61  FR 
36294).  to  invoke  the  good  cause 
exception  pursuant  to  the  APA.  5  U.S.C 
553(b)(3)(B).  Notice  and  comment  are 
unnecessary  because  no  significant  EPA 
judgment  is  involved  in  maUng  a 
nonsubstantive  finding  of  failure  to 
submit  elements  of  SIP  submissions 
required  by  the  CAA.  Furthermore. 

Eroviding  notice  and  comment  would 
B  impracticable  because  of  the  limited 
time  provided  under  the  statute  for 
making  such  determinations.  Finally, 
notice  and  comment  would  be  contrary 
to  the  public  interest  because  it  would 
divert  agency  resources  from  the  critical 
substantive  review  of  complete  SIPs. 
See  58  FR  51270.  51272.  (October  1. 
1993):  59  FR  39832.  39853  (August  4. 
1994). 

G.  SanetionM 

If  a  State  fails  to  submit  the  required 
SIP  provisions,  the  CAA  provides  for 
EPA  to  issue  a  finding  of  State  failure 
under  section  179(a).  (EPA  is  using  the 
phrase  "failure  to  submit"  to  cover  both 
the  situation  where  a  State  makes  no 
submission  and  the  situation  where  the 
State  makes  a  submission  that  EPA  finds 
is  incomplete  in  accordance  with 
section  110(k)(l)(B)  and  40  CFR  part  51. 
Appendix  V.)  Such  a  finding  starts  an 
18-month  sanctions  clock;  if  the  State 
bils  to  make  the  required  submittal 
which  EPA  determines  is  complete 
within  that  period,  one  of  two  sanctions 
will  apply.  If  6  months  after  the 
sanction  is  imposed,  the  State  still  has 
not  made  a  ccanplete  submittal,  the 
second  sanction  will  apply.  The  two 
sanctions  are:  a  requirement  that  new  or 
modified  sources  subject  to  a  section 
173  new  source  review  program  obtain 
reductions  in  existing  emissions  in  a  2:1 
ratio  to  offnt  their  new  emissions  and 
withholding  of  certain  Federal  highway 


funds,  (section  179(b)).  These 
requirements  are  in  addition  to  EPA's 
FIP  obligation  described  above. 

H.  Transitional  Areas 

As  described  in  the  November  7, 1997 
NOx  SIP  call  proposal  notice,  the 
Presidential  Directive  includes  goals  of 
early  attainment  of  the  health-based 
ozone  standards  while  minimizing 
planning  and  regulatory  burdens  for 
State  and  local  governments  and 
businesses  where  air  quality  problems 
are  regional  in  nature.  To  adiieve  these 
goals,  the  implementatian  plan  includes 
a  policy  for  areas  that  attain  the  1-hour 
standard  but  not  the  new  8-hour 
standard  in  which  EPA  will  follow  a 
flexible  implementation  approach  that 
encourages  cleaner  air  sooner,  responds 
to  the  fsct  that  ozone  is  a  regional  as 
well  as  local  problem,  and  eliminates 
unnecessary  planning  and  regulatory 
burdens  for  State  and  local 
governments. 

A  primary  element  of  the  policy  will 
be  the  establishment  under  section 
172(a)(1)  of  the  CAA  of  a  special 
"transitional"  classification  both  for 
areas  that  participate  in  the  NOx 
regional  strategy  proposed  in  this 
rulemaking  and  for  those  that  opt  to 
submit  early  plans  addressing  the  new 
8-hour  standard.  See  the  NOx  SIP  call 
NPR  (November  7, 1997)  and  the 
Presidential  Directive  for  detailed 
discussions  about  the  transitional 
classification.  On  August  18. 1998,  EPA 
issued  proposed  guidance  fat  public 
comment  to  explain  the  implementation 
policy  in  further  detail  and  to  provide 
details  on  SIP  requirements  for 
transitional  areas  (Federal  Kegister 
Notice  of  Availability  published  August 
24. 1998.  63  FR  45060).  The  EPA 
expects  to  finalize  the  August  1998  draft 
guidance,  as  well  as  guiduce  for  areas 
other  than  transitional,  by  December 
1998.' 

It  should  be  noted,  however,  that 
under  EPA's  intended  approach, 
promulgation  by  EPA  of  a  FIP  under  this 
rulemaking  would  not  allow  the  area  to 
be  eligible  for  the  transitional  area 
classification.  Such  areas  in  States  that 
fail  to  comply  with  the  NOx  SIP  call 
would  not  be  eligible  for  the  transitional 
classification. 


■  For  a  oampiata  Itodng  of  tha  guidanca  and  othar 
action*  EPA  plana  to  iaaua  to  fanplamant  Um  raviaad 
oaooa  and  PM  NAAQS.  aaa  a  labia  on  EPA'a 
implamantatiaa  wabaita:  http-7/ 
ttnwww.rtpac.apa.gov/lniplaniant/actiooa.htm. 


Fedleral  Regfater/Vol.  63,  No.  203 /Wednesday.  October  21.  1998 /Proposed  Rnles  56401 


IV.  Emiaaioiis  Decnases  to  Meet  the 
NOx  SIP  Call 

A.  General  Approach  for  Calculating 
Budgets 

In  the  final  NOx  SIP  call.  EPA 
determined  that  NOx  emissions  &t>m 
sources  in  the  23  jurisdictions 
contribute  significantly  to 
nonattainment  problems  and  interfere 
with  maintenance  in  down%vind  areas  in 
the  OTAG  region.  Accordingly.  EPA 
established  a  NOx  budget  for  each  of 
these  jurisdictions.  The  budgets  reflect 
the  aggregate  amount  of  NOx  emissions 
that  will  remain  when  the  States 
eliminate  the  specific  amoimt  of  NOx 
emissicms  that  contribute  significantly 
to  nonattainment  problems  and  interfere 
with  mainf**""""*  in  do%«nawind  areas. 
These  budgets  cover  all  NOx  emissions 
from  a  State.  iiu:luding  area,  nonroad. 
stationary,  and  mobile  sources.  More 
detail  on  the  State  budgets  can  be  found 
in  the  NOx  SIP  call  final  rulemaking 
notice  and  support  materiaL  The  FV  is 
designed  to  achieve  the  same  State 
emissions  budgets  on  the  same  schedule 
as  that  established  in  the  NOx  SIP  call 
final  rule,  Mdth  the  same  highly  ooet- 
efiisctive  measures  forming  the  basis  for 
the  buckets.  Thmefore.  the  FIP  rules  use 
the  same  source  cutoff  levels,  categories, 
and  control  levels  as  were  used  to 
develop  the  final  NOx  SIP  call  budgets 
and  require  that  the  emissions  decreases 
be  implemented  by  May  1.  2003. 
Because  this  FIP  rulemaking  does  not 
establish  the  State  emissions  budgets, 
but  instead  proposes  the  way  EPA 
would  ensure  that  the  budg^  are 
achieved.  EPA  is  not  requesting 
conunent  on  establishment  of  the 
budgets  or  the  schedule  for 
implementing  the  emissions  reductions. 
For  the  FIP  rulemaking.  EPA  invites 
comment  specifically  on  the  feasibility 
and  cost  ensctiveness  of  control 
measures  and  the  projection  of 
emissions  reductions  that  various 
control  measures  would  achieve  as 
outlined  in  the  FIP  and  described  in 
detail  in  the  NOx  SIP  call  rulemaking. 
The  EPA  summarizes  below  the 
conclusions  from  the  relevant  parts  of 
the  NOx  SIP  call  rulemaking. 

B.  Electric  Generating  Units  (EGUs) 

The  control  level  for  this  category  of 
NOx  sources  was  determined  by 
applying  a  tmifonn  NOx  emission  rate 
of  0.15  Ib/mmBtu  regionwide  for  EGUs 
greater  than  25  MWe  or  250  mmBtu/hr. 
The  cost  effectiveness  for  each  control 
level  was  determined  using  the 
Integrated  Planning  Model.  Details 
regarding  the  methodologies  used  can 
be  found  in  the  NOx  SIP  call  rulemaking 
and  support  materials. 


C.  Industiial  Boilers  and  Turbines 

The  EPA  examined  the  category  of 
large  (greater  than  250  mmBtti/hr) 
industrial  boilers  and  tujrbines  to 
determine  the  most  emissions 
reductions  from  controls  that  would 
cost  less  than  S2.000  per  ton  on  average. 
For  this  source  category.  EPA 
determined  that  controls  are  available 
that  would  achieve  a  60  percent 
reduction  from  uncontrolled  levels  at 
average  costs  less  than  $2,000  per  ton. 
For  those  sources  that  participate  in  the 
trading  program.  EPA  believes  that  the 
costs  would  be  further  reduced.  Details 
regarding  the  methodologies  used  can 
be  found  in  the  NOx  SIP  call  rulemaking 
and  support  materials. 

D.  Stationary  Internal  Combustion 
Engines 

The  EPA  examined  the  category  of 
large  (emitting  more  than  one  ton  per 
day)  stationary  internal  combtistion 
engines  to  determine  the  most  emissions 
reductions  from  controls  that  would 
cost  less  than  $2,000  per  ton  on  average. 
For  this  source  category,  EPA 
determined  that  controls  are  available 
that  would  achieve  a  90  percent 
reduction  from  uncontrolled  levels  at 
average  costs  less  than  $2,000  per  ton. 
Details  regarding  the  methodologies 
used  can  be  found  in  the  NOx  SIP  call 
rulemaking  and  supptHt  materials. 

E.  Cement  Manufacturing 

The  EPA  examined  the  category  of 
large  (emitting  more  than  one  ton  per 
day)  cement  manufacturing  plants  to 
determine  the  most  emissions 
reductions  from  controls  that  would 
cost  less  than  $2,000  per  ton  on  average. 
For  this  sourt»  category.  EPA 
determined  that  controls  are  available  at 
all  types  of  cement  manufacturing 
facilities  that  would  achieve  a  30 
percent  reduction  from  uncontrolled 
levels  at  average  costs  less  than  $2,000 
per  ton.  Details  regarding  the 
methodologies  used  can  be  found  in  the 
NOx  SIP  call  rulemaking  and  support 
materials. 

F.  Other  Point  Source  Categories 

As  described  in  the  NOx  SIP  call 
rulemaking  and  support  materials.  EPA 
reviewed  the  emissicHis  and  control  cost 
information  for  several  non-EGU  source 
categories.  The  EPA's  analysis 
determined  that,  for  large  sources 
(emitting  more  than  one  ton  per  day), 
the  following  non-EGU  source 
categories  appeared  to  have  controls 
available  oiUy  at  cost-effectiveness 
levels  above  $2,000  pet  ton:  glass 
manufecturing.  process  heaters,  and 
commercial  and  industrial  incineratare. 
Therefore,  EPA  did  not  calculate 


emissions  budget  decreases  nor  is  the 
Agency  proposing  FIP  rules  for  these 
source  categories. 

For  other  non-EGU  source  categories. 
NOx  controls  may  be  available  for  laige 
sources  at  costs  less  than  $2,000  per  ton. 
However,  as  described  in  the  NOx  SIP 
call  rulemaking  and  support  materials, 
eedi  of  these  source  categories  include 
a  relatively  small  munber  of  sources 
with  a  small  amount  of  emissions.  The 
EPA  believes  that  controlling  theae 
sources  fat  purposes  of  adiieving  State 
budgets  would  be  inefficient  because  of 
the  relatively  high  administrative  costs 
of  developing  r^ulations  for  these 
source  cat^ories.  As  described  in  the 
NOx  SIP  caU  rulemaking,  there  are 
many  sources  in  the  emissions 
inventory  which  lack  infonnatiao  EPA 
would  need  to  determine  potentially 
applicable  control  techniques  (63  FR 
25909).  This  group  of  sources  is  diverse 
and  does  not  fit  within  the  categories  set 
out  by  EPA,  but  total  emissions  are  low 
fm  this  group.  Therefore,  for  purposes  of 
today's  action.  EPA  is  not  {Hvposing  FIP 
rules  to  decrease  emissicHis  for  these 
sources. 

In  addition.  EPA  determined  in  the 
NOx  SIP  call  final  rxilemaking  that 
municipal  waste  combustors  should  not 
be  requLed  to  reduce  emissions  be3rond 
that  already  required  by  the  maximum 
available  control  tedmology  (MACT) 
rules  for  NOx  required  under  sections 
111  and  129  of  the  CAA.  Therefore,  EPA 
is  not  proposing  additional  emissions 
decreases  and  FIP  niles  for  municipal 
waste  combustors. 

Thus,  for  non-EGU  sources  the  FIP 
proposes  rules  only  for  boilers  and 
turbines  (60  percent  decrease), 
stationary  internal  combustion  engines 
(90  percent  decrease),  and  cement 
plants  (30  percent  decreaae).  The  □'A's 
analysis  d^ermined  that  these  source 
categories  have  controls  avail^le  at 
cost-effectiveness  levels  below  an 
average  of  $2,000  per  ton  and  total 
4»ifiiy""ns  from  each  of  these  source 
categories  are  high  relative  to  other  non- 
EGU  source  categories. 

G.  Area,  Mobile,  and  Nonroad  Sources 

As  described  in  the  NOx  SIP  call  final 
rulemaking.  EPA  did  not  identify 
additional  controls  beyond  those  in  the 
2007  baseline  case  for  the  area,  mobile 
and  nonroad  source  categories  at 
average  costs  less  than  $2,000  per  ton. 
TherefcHe.  EPA  did  not  calculate 
addititmal  emissions  budget  decreases 
nor  propose  FIP  rules  for  these  source 
categories. 
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H.  Projection  That  Proposed  FIP 
Measures  Would  Achieve  State-by-State 
Emissions  Budgets 

Consistent  with  40  CFR  51.121(b)  and 
(g),  the  control  measures  described 
above  and  contained  in  the  FIP  rules  are 
designed  to  achieve  the  State  emissions 
budgets  established  in  the  NOx  SIP  call. 
The  tables  below  result  from  application 


of  the  FIP  measures  and  demonstrate 
compliance  of  the  FIP  with  the  NOx  SIP 
call  budgets. 

l.EGU 

As  described  in  section  in.B.3.  of  the 
NOx  SEP  call,  the  ECU  budget 
component  is  calculated  based  on 
applying  a  0.15  Ib/mmBtu  emission 
limit  to  sources  greater  than  25  MWe. 


This  Umit  is  applied  imifbrmly  across 
all  States  that  are  covered  by  this  NOx 
SIP  call.  The  higher  of  1995  or  1996  heat 
input,  grown  to  2007,  is  used  to 
calculate  the  budget  component.  The 
final  percent  reduction  fit>m  the  2007 
base  case  to  the  budget  is  shown  in 
Table  in-4  of  the  NOx  SIP  call,  which 
is  reproduced  below. 


Table  IIM.— Fl^4AL  NOx  Budget  Components  and  PERCEhfr  Reduction  for  Electricity  Generating  Units 

[Tons/season] 


State 


Alabama  

Connecticut 

Delaware  

District  of  Columbia 

Georgia 

llmois ». 

Kentucky 

Maryland 

Massachusetts 

Michigan _... 

Missouri  

New  Jersey 

New  York 

Nont)  Carolina 

Ohio 

Pennsylvania  

Rhode  Island 

South  Carolina 

Tennessee 

Virginia 

West  Virginia 

Wisconsin , 


Total 


Final  t>ase 


76,900 

5.600 

5.800 

•0 

86.500 

119.300 

136.800 

107,800 

32,600 

16,500 

86,600 

82,100 

18.400 

38,200 

84,800 

163.100 

123.100 

1,100 

36.300 

70.900 

40.900 

115,500 

52.000 


1,501,800 


Final  budget 


29,061 
2383 
3.523 
207 
30,255 
32,045 
49.020 
36,753 
14,807 
15,033 
28,166 
23,923 
10.863 
30.273 
31,394 
48.468 
52.000 
1,118 
16,290 
25386 
18.258 
26.439 
17,972 


543.825 


Percent 
reduction 


62 
54 
39 
NA 
«6 
73 
64 
86 
66 
9 
67 
71 
41 
23 
63 
70 
58 
-2 
56 
94 
56 
77 
66 


64 


•The  base  case  tor  DC  is  actually  protected  to  be  30  tons  per  season.  The  base  case  values  in  this  table  are  rounded  to  the  nearest  100  tons. 

2.  Non-EGU  Point  Sources 

As  described  in  the  NOx  SIP  call,  the  following  emissions  decreases  from  uncontrolled  levels  were  assumed: 

i.  Non-EGU  boilers  and  turbines — 60  percent  decrease. 

ii.  Stationary  internal  combustion  engines — 90  percent  decrease. 

iii.  Cement  manufacturing  plants — 30  percent  decrease. 

These  controls  result  in  an  overall  reduction  in  emissions  from  all  large  non-EGU  point  sources  of  almost  40  i>ercent 
(187,800  tons  per  season  decrease).  These  resulting  budget  components  are  shown  in  Table  III-6  in  the  NOx  sfr  call, 
and  are  reproduced  below. 

Table  III-6.— Final  NOx  Budget  Components  and  Percent  Reduction  for  Non-Electriqty  Generating  Point 

Sources 

(Tons/season] 


Alabama  

Connecticut 

Delaware  

District  o(  Coiuntiie 
Georgia 


Kentucky 

Maryland 

Massachusetts 

Michigan  

Mteouri  

New  Jersey 


Final  base 


49.781 

5,273 

1,781 

310 

33,939 

56.721 

71.270 

18.956 

10.982 

9,943 

79,034 

13.433 

22.228 


VtfViol 

Percent 

reduction 

37,696 

24 

5,056 

4 

1,645 

8 

292 

6 

27.026 

20 

42.011 

25 

44.881 

37 

14,705 

22 

7393 

31 

9,763 

2 

48,627 

38 

11,054 

18 

19,804 

11 
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Table  III-6.— Final  NOx  Budget  Components  and  Percent  Reductwn  for  Non-Ei£Ctricity  Gbcratwg  Point 

-  Sources— Continued 

P"ona/aeasot^ 


New  York 

Noflh  Carolina  . 

Ohto 

Pemsyivania  .~ 
Rhode  Island  .. 
Soulh  Caroina . 


Virginia 

West  Virginia 


Final 


25,791 
34.027 
53.241 
73.748 
327 
34.740 
60.004 
39.765 
40.192 
22.796 


Rnal  budget 


Total 


757.281 


24.128 
25.984 
36.145 
65310 
327 
25.468 
3d«5oq 
27.076 
31,286 
17.973 


radudion 


568318 


6 
24 
3« 

11 

0 
27 
41 
32 
22 
21 


26 


3.  Mobile  and  Area  Sources 

As  discussed  in  the  NOx  SIP  call  rulemaking.  EPA's  highway  budget  components  are  based  on  projerted  highway 
vehicle  emissions  in  2007  from  a  base  year  of  1990.  assuming  implementation  of  those  measures  incorporated  meoasting 
SIPs.  such  as  inspection  and  maintenance  programs  and  reformulated  fueb.  measures  already  implonrated  »<w»Uy' 
and  those  additional  measures  expected  to  be  implemented  federaUy  by  2007.  Similarly,  as  discussed  m  the  NOx 
SIP  call  rulemaking.  EPA's  nonroad  mobile  source  budget  components  are  based  on  projected  nonroad  mobile  source 
«nnissions  in  2007  from  a  base  year  of  1990  and  assume  implementation  of  those  measures  incorocrated  m  exisfang 
SIPs  measures  already  implemented  federally,  and  those  adcUtional  measures  expected  to  be  implemented  federally. 
For  area  sources,  no  highly  cost-effective  control  measures  were  identified  in  the  NOx  SIP  call  rulemaking.  Thi^,  BPA 
U  not  proposing  any  FTP  measures  in  these  categories.  These  resulting  budget  compmei^  are  shown  m  Tables  ffl- 
7.8  &  9  in  the  NOx  SIP  call  NFR.  and  are  reproduced  below: 

Table  111-7.  FINAL  NOx  BUDGET  COMPONENTS  FOR  STATIONARY  AREA  SOURCES 

P'ons/season] 


Alabama 

ConneciKUt 

Delaware  

District  of  Cotumbia 

Georgia 

IMnois „„...,........ 


Kentucky 

Maryland 

Ktassachusetts . 

Michigan  

Missouri  

New  Jersey 

New  Yori( 

North  Carolina  . 

Ohio „ 

Pennsylvania  ... 
Rhode  Island  .. 
Soulh  Carolina . 

Tennessee 

Virginia 

West  Virginia  .. 
Wisconsin 


Total 


Propoaert 
budget 


25.229 

4387 

1335 

741 

11.901 

7.270 
25345 
38301 

8.123 
10.297 
28.126 

6326 
11388 
15385 

9.193 

19,446 

17.103 

420 

8,420 
11,991 
25.261 

4301 
10361 


Final  budget 


302350 


25.225 
4388 

963 

741 

11.902 

7322 
25344 
38.773 

4,106 
10,090 
28.128 

6.603 
11396 
15387 
10.661 
19.425 
17,103 
420 

8359 
11.990 
18.622 

4.790 

8.160 


PeroerC 


290.689 


0 
0 

-7 
0 
0 
• 
0 
0 
-48 

-2 
0 
0 

-3 
0 

16 
0 
0 
0 

-1 

0 

-26 

-2 
-21 


-4 


Table  iii-s.— Final  NOx  Budget  Components  and  Percent  Reduction  for  nonroad  Sources 

[Tons/seasor^ 


Alabama  ...~ 
Cofviecik»t . 


Propoaed 
budget 


18.727 
9381 


Fmtf  budget 


16394 
9384 


-11 
0 
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Table  III-8.— Final  NOx  Budget  Components  and  Percent  Reduction  for  Nonroao  Sources— Continued 

[Tont/saMon] 


Prapo60d 
budget 


Final  budget 


change 


Oaiawara  — .. 

District  of  Cokjntiia 

Gaoigia — 

IHnois _... 

Indtana „. 

Kentucky 

Maryland 

Massachusetts 

Michigan  

Missouri 

New  Jersey 

New  Yort( 

North  Carolina 

Ohio _.. 

Pennaytvania 

Rhode  Island 

Soutti  Carolina „. 

Tennessee  

Virginia 

West  Virginia 

wnoonsin , 


4.262 
3.582 
22.714 
56.429 
27.112 
22.530 
18.062 
19.306 
24.245 
19.102 
21.723 
30.018 
18398 
42.032 
29.176 
2.074 
12331 
47.065 
25357 
10.048 
15.145 


4.261 
3.470 
21.588 
47.035 
22.445 
19.627 
17.249 
18.911 
23.495 
17.723 
21.163 
29.260 
17.799 
37.781 
25.554 
2.073 
11303 
44367 
21351 
10.220 
12.966 


0 
-3 
-6 

-17 

-17 

-13 

-4 

-2 

-3 

-7 

-3 

-3 

-6 

-10 

-12 

0 

-7 

-5 

-15 

2 

-14 


Total 


500318 


456.818 


-9 


Table  III-9.— Final  NOx  Budget  Components  and  Percent  Reduction  for  Highway  vehicles 

[Tons/season] 


Proposed 
budget 


Final  budget 


Percent 
cttange 


Alabama  

Connecticut 

Delaware  

District  of  Colun«)ia 
Omwyiu 

Ilnois 


Kentucky 

Maryland 

Massachusetts 

Michigan , 

Missouri ' 

New  Jersey 

New  Yortj 

North  Carolina 

Ohio 

Pennsytvania  .. 
Rtwde  Island  .. 
South  Carolina 

Tennessee 

Virginia 

West  Virginia  .. 
Wisconsin 


56,601 
17392 
8,449 
2.267 
77.660 
77.690 
66.684 
46358 
28.620 
23.116 
81.453 
55.056 
39376 
94.068 
73.056 
92.549 
73,176 
5,701 
49.503 
67,662 
79,848 
21,641 
41,651 


50,111 
18,762 
8,131 
2,082 
86311 
81397 
60.694 
45.841 
27.634 
24371 
83.784 
55330 
34,106 
80.521 
66319 
99379 
92380 
4375 
47.404 
64,965 
70312 
20.185 
49.470 


-11 

6 

-4 

-8 

12 

5 

-9 

-1 
-3 
.5 

3 

0 

-13 

-14 

-10 

7 

26 
-23 

-4 

-4 
-12 

-7 
19 


Total 


1,179.477 


1.173.163 


-1 


4.  Statewide  Budgets 

The  statewide  budgets  are  shown  in 
Table  m-lO  of  the  NOx  SIP  call  final 
rulemaking  are  reproduced  below. 
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Table  lll-io.— Revised  Statewide  NOx  Budgets 

[Tons/season] 


State 


Alabama  

Connedk^rt 

Delaware  ~. 

District  of  Cokjrrbia 

Georgia 

IKnois 

Indiana 

Maryland 

Massachusetts 

MRhigan ~. 

missoun  ...•••••.«»••••< 

New  Jersey 

New  Yortc ~. 

North  Carolina 

Ohfo 

Perwisytvania 

Rhode  Island 

South  Carolina 

Tennessee 

VkoMa 

West  Virginia ~. 


Total 


218310 

43307 

20336 

6303 

240340 

311,174 

316.753 

230397 

92370 

79315 

301342 

175380 

106,995 

190358 

213396 

372.626 

331,785 

8395 

138.706 

252.426 

191350 

190387 

145301 


Budget 


4.179.751 


158377 

40373 

18323 

6.792 

177381 

210310 

202384 

155.698 

71388 

78.168 

212.100 

114332 

97334 

179.780 

151.847 

239308 

252.447 

8313 

106.425 

182.476 

155.718 

92320 

106340 


3.023.113 


reducion 


27 

7 

12 

-3 

26 

32 

36 

33 

23 

2 

30 

36 

9 

6 

29 

36 

S« 

0 

21 

2S 

18 

51 


28 


V.  Emiaaions  Reporting 

The  EPA  believes  it  is  essential  that 
compliance  with  the  regional  control 
strategy  be  verified.  Tracking  emissions 
is  the  principal  mechanism  to  ensure 
compliance  with  the  budget  and  to 
assure  the  downwind  States  and  EPA 
that  the  ozone  transport  problem  is 
being  mitigated.  The  new  emissions 
control  requirements  for  stationary 
sources  proposed  in  the  FIP  include 
requirements  that  the  affected  sources 
directly  report  emissions  data  to  EPA. 
This  includes  data  used  for  determining 
compliance  with  the  requirements  of  the 
Federal  NOx  Budget  Trading  Program 
and  specific  reporting  requirements  for 
stationary  internal  combustion  engines 
and  cement  manufacturing  faciUties. 
Therefore,  under  the  FTP.  EPA  will 
already  be  collecting  the  data  that  can 
be  used  to  determine  compliance  with 
the  emissions  decreases  required  by  the 
proposed  FTP.  For  each  FTP.  EPA  will 
use  that  data  as  well  as  other  analyses 
in  order  to  determine  compUance  with 
the  Statewide  NOx  emissions  budget. 

VI.  Federal  NOx  Budget  Trading 
Program 

A.  Program  Summary 

1.  Purpose  of  the  Federal  NOx  Budget 
Trading  Program 

In  today's  FIP  notice,  EPA  proposes  to 
regulate  any  fossil  fuel- fired  unit  (boiler, 
turbine,  or  combined  cycle)  that  serves 


a  generator  with  a  nameplate  capacity 
greater  than  25  MWe,  and  any  fossil 
fuel-fired  unit  (boiler,  turbine,  or 
combined  cycle)  that  has  a  maximum 
design  heat  input  of  greater  than  250 
mmBtu/hr.  using  a  capped  market-based 
program.  This  type  of  program  is  a 
proven  method  for  achieving  the  highly 
cost-effective  emissions  reductions 
described  above  while  providing 
sources  compliance  flexibility.  (See  63 
FR  25918-19.  discussing  OTAG's 
conclusions  concerning  advantages  of 
market-based  systems.) 

The  Federal  NOx  Budget  Trading 
Program  is  proposed  in  a  new  part  97 
in  title  40  of  the  Code  of  Federal 
Regulations.  The  regulatory  text  of  part 
97  is  proposed  in  the  rulemaking  on  the 
section  126  action.  Participation  in  the 
NOx  Budget  Trading  Program  would  be 
mandatory  for  all  soources  covered  by 
the  finalization  of  this  proposed  FIP. 
except  IC  engines  and  cement  kilns.  It 
would  also  be  mandatory  for  any 
sources  affected  by  a  triggering  of  the 
section  126  remedy. 

Because  EPA  is  proposing  to 
implement  the  Federal  NOx  Budget 
Trading  Program,  both  if  a  FIP  is 
appropriate  and  in  response  to  the 
section  126  petitions.  EPA  intends  to 
finalize  part  97  in  whichever  of  these 
actions  is  finalized  first.  (The  EPA 
expects  part  97  will  be  finalized  in  the 
section  126  rulemaking  because  it  is  on 
a  tighter  timefirame.)  In  finalizing  part 
97.  EPA  intends  to  respond  to  the 


comments  it  receives  on  both 
rulemaking  actions  r^arding  part  97. 
Therefore,  commenters  who  have 
identical  comments  in  both  rulemakings 
may  submit  their  comments  to  one 
dodiLet  and  merely  referraice  such 
comments  in  their  submission  to  the 
other  docket.  However,  to  the  extent 
commoits  on  part  97  are  stAely  related 
to  how  it  would  be  applied  through  a 
FIP.  commenters  should  be  sure  to 
submit  such  comments  in  the  docket  for 
this  FIP  NPR 

The  EPA  requests  comment  on 
whether  it  is  appropriate  to  use  a 
common  trading  program  for  both  the 
FIP  and  the  section  126  remedy,  as  well 
as  for  purposes  of  the  NOx  SIP  call.  If 
not,  EPA  requests  specific  comment  tax 
what  should  be  different  and  why. 

2.  Relationship  of  Trading  Program 
Under  FIP  to  Trading  Program  Under 
Section  126  Petitions  and  NOx  SIP  Call 

The  sources  that  EPA  is  proposing  to 
include  in  the  Federal  NOx  Budget 
Trading  Program  in  today's  FIP  are  the 
same  sources  included  in  the  State  NOx 
Budget  Trading  Program  (part  96)  that 
EPA  promulgated  as  a  model  trading 
rule  «^ch  States  may  elect  to  use  in 
responding  to  the  final  NOx  SIP  call. 
The  soiuces  identified  in  this  FIP  are 
the  sources  for  which  EPA  assimwd 
emissions  reductions  in  calculating  the 
budgets  for  States  in  the  NOx  SIP  call. 
The  NOx  SIP  call  estabUshed  an 
emissions  budget  for  all  sources  of  NOx 
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emissions  in  all  States  determined  by 
EPA  to  significantly  contribute  to 
nonattainment  or  interfere  witb 
maintenance  of  the  ozone  NAAQS  in 
any  other  jurisdiction.  The  FIP  sets 
specific  stationary  source  rules  to 
decrease  NOx  emissions  sufficiently  to 
achieve  the  NOx  SIP  call  budget.  The 
section  126  proposed  action,  on  the 
other  hand,  is  limited  to  major  sources 
or  groups  of  stationary  sources  that  are 
named  in  the  section  126  petitions,  and 
that  EPA  finds  emit  or  would  emit  in 
violation  of  the  prohibition  in  section 
110(a)(2)(D)  relative  to  a  petitioning 
State.  Despite  this  difference  in  the 
scope  of  the  proposed  section  126  action 
and  the  final  Nc5x  SIP  call  or  proposed 
FIP.  all  3  actions  are  aimed  at  reducing 
the  transport  of  ozone  by  controlling 
emissions  from  sources  in  a  given  State 
that  are  found  to  be  contributing  to 
nonattainment  or  maintenance  problems 
in  another  State. 

The  EPA  believes  that  the  State  NOx 
Budget  Trading  Program — if  selected  by 
States  to  meet  their  NOx  SIP  call 
obligations — could  be  coordinated  and 
integrated  with  a  Federal  NOx  Budget 
Trading  Program  promulgated  in  a  final 
FIP  or  in  a  final  section  126  rulemaking. 
Integration  is  possible  because,  as  noted 
above,  the  NOx  SIP  call,  the 
corresponding  FIP.  and  the  section  126 
petitions  all  seek  to  mitigate  the  ozone 
transport  problem  by  reducing 
emissions  from  upwind  sources  that 
hinder  attainment  or  maintenance  of  the 
ozone  NAAQS  downwind.  Further,  the 
sources  covered  in  the  model  cap-and- 
trade  program  in  the  NOx  SIP  call 
include  a  majority  of  the  sources  named 
by  petitioning  States  in  the  section  126 
action,  and  are  identical  in  size  and 
categorization  to  sources  for  which  EPA 
proposes  to  issue  rules  in  the  section 
126  and  FIP  proposed  actions. 

In  order  to  be  eligible  to  participate  in 
a  cap-and-trade  program,  the  EPA 
believes  that  there  are  two  principal    . 
criteria  that  sources  must  meet,  as  stated 
in  the  supplemental  notice  for  the 
proposed  NOx  SIP  call  (62  FR  25923). 
The  first  criterion  requires  that  sources 
be  able  to  account  accurately  and 
consistently  for  all  of  their  emissions  to 
ensure  the  trading  program  goal  of 
maintaining  emissions  within  a  cap. 
The  second  criterion  for  participation  in 
a  trading  program  is  the  ability  to 
identify  a  responsible  party  for  each 
regulated  source  who  would  be 
accountable  for  demonstrating  and 
ensuring  compliance  with  the  program's 
provisions.  Assuming  that  these  criteria 
are  met,  and  consistent  control  levels 
are  used  in  setting  emissions 
requirements  for  the  covered  sources. 


EPA  supports  the  establishment  of  a 
common  trading  program. 

The  resulting  multistate  trading 
program  could  include  all  sources  in 
States  found  to  be  significantly 
contributing  to  nonattainment  or 
interfering  with  maintenance  of  the 
ozone  standard  in  another  State.  Under 
this  common  trading  program,  sources 
subject  to  the  Federal  program  under  the 
FIP  or  the  section  126  rulemaking,  and 
sources  in  States  choosing  to  participate 
in  the  State  NOx  Budget  Trading 
Program  in  response  to  the  NOx  SIP 
call,  could  trade  with  one  another  under 
a  NOx  cap  across  participating  States. 
The  EPA's  analyses  in  conjimction  with 
the  NOx  SIP  call  demonstrate  that 
implementation  of  a  single  trading 
program  with  a  uniform  control  level 
results  in  no  significant  changes  in 
location  of  emissions  reductions  as 
compared  to  a  non-trading  scenario. 
Therefore,  the  common  trading  program 
meeting  the  requirements  of  either  part 
96  or  part  97  will  achieve  the  intended 
emissions  reductions  while  providing 
flexibility  and  cost  savings  to  the 
covered  sources. 

Integration  of  the  trading  programs 
reduces  the  possibility  of  inconsistent  or 
conflicting  deadlines  or  requirements, 
increases  the  potential  cost  savings  for 
sources,  and  streamlines  program 
administration.  Inconsistency  could 
hamper  the  sources'  ability  to  plan  and 
achieve  the  needed  reductions  as  cost 
effectively  as  possible.  In  addition,  if  a 
State  subsequently  elects  to  submit  a 
SIP  including  a  trading  program  after 
EPA  has  already  established  a  Federal 
program  under  a  FIP  or  section  126. 
disruptions  to  sources  that  would  shift 
from  regulation  under  a  FIP  or  section 
126  to  regulation  under  a  SIP  would  be 
minimized. 

The  sources  included  in  the  trading 
program  for  purposes  of  the  NOx  SIP 
call  or  a  FIP  may  vary  bom  sources 
included  for  purposes  of  the  section  126 
remedy.  The  EPA  does  not  foresee  this 
to  be  problematic  since  sources  would 
face  consistent  control  requirements 
regardless  of  which  rulemaking  includes 
the  sources  in  the  common  trading 
program.  That  the  requirements  would 
be  consistent  follows  from  the  similar 
nature  of  the  rulemakings  and  the 
comparable  level  of  control  which  EPA 
has  determined  to  be  cost  effective  for 
each  source  category  across  all  three 
actions. 

The  EPA  proposes,  in  part  07.  to 
establish  the  geographic  boundaries  of 
the  common  trading  program  as  those 
States  submitting  SIPs  in  response  to  the 
final  NOx  SIP  call  or  subject  to  FIPs, 
and/or  the  sources  in  States  for  which 
EPA  makes  a  finding  for  the  section  126 


petitions.  The  EPA  would  administer 
this  common  trading  program  in 
collaboration  with  alhctMl  States. 

The  EPA  is  proposing  a  Federal  NOx 
Budget  Tradii^  Program  as  part  of  the 
FIP  or  section  126  remedy  which 
minors,  to  the  extent  feasible,  the  State 
NOx  Budget  Trading  Program  (set  forth 
in  part  96)  vidiich  is  the  model  trading 
program  that  is  available  for  States  to 
adopt  in  response  to  the  NOx  SIP  call. 
While  EPA  is  proposing  to  keep  the 
programs  as  similar  as  possible,  there 
are  several  diffiBrences  which  are  more 
fully  described  below.  These  differences 
arise  primarily  from  the  need  for 
Federal  implementation  of  the  program 
rather  than  State  implementation.  For 
example,  EPA  must  determine  the  NOx 
allowance  allocations  for  each  unit  in 
the  Federal  NOx  Budget  Trading 
Program,  rather  than  simply  provide  a 
recommended  methodology  for  States  to 
use  to  determine  allocations  in  the  State 
NOx  Budget  Trading  Program. 

B.  Federal  NOx  Budget  Trading  Progmm 

1.  Program  Overview 

In  part  97,  EPA  proposes  a  cap-and> 
trade  program  as  a  means  of  controlling 
NOx  mass  emissions  bom  any  fossil 
fuel-fired  unit  (boiler,  turbine,  or 
combined  cycle)  that  serves  a  generator 
Mrith  a  nameplate  capacity  greater  than 
25  MWe.  and  any  fossil  fuel-fired  unit 
(boiler,  turbine,  or  combined  cycle)  that 
has  a  maximum  design  heat  input  of 
greater  than  250  mmBtu/hr.  in  a  State 
for  which  a  FIP  is  promulgated. 

The  EPA  requests  conunent  as  to 
whether  additional  stationary  soiut»s 
that  are  not  included  in  the  core 
applicability  of  the  Federal  NOx  Budget 
Trading  Program,  but  emit  to  a  stack, 
can  monitor  NOx  mass  emissions  iising 
the  protocols  in  part  75,  and  are  located 
in  a  State  where  EPA  promulgates  a  FIP, 
should  be  able  to  voluntarily  opt  in  to 
the  trading  program.  In  today's  notice, 
EPA  proposes  providing  these 
individtial  stationary  sources  the 
opportunity  to  opt  in  to  enable  further 
cost  savings  bom  the  Federal  NOx 
Budget  Trading  Program.  These  opt-in 
provisions  would  be  very  similar  to  the 
opt-in  provisions  allowed  under  the 
model  trading  program  in  part  96  (see 
section  VI.B.3.e  of  this  FIP  notice  for 
further  explanation). 

The  NOx  allowances— each  allowance 
representing  a  limited  authorization  to 
emit  one  ton  of  NOx — would  be  the 
currency  used  in  the  trading  program.  A 
fixed  number  of  NOx  allowances  would 
be  allocated  to  sources  for  each  ozone 
season  equal  to  the  total  amount  of  a 
State's  trading  program  budget  under 
the  FIP.  The  EPA  has  included  in 
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today's  proposal  several  alternative 
methodologies  that  EPA  could  use  to 
aUocate  NOx  allowances  to  units. 
Appendices  A  and  B  of  the  section  126 
ndemaking  set  forth  the  allocation  for 
each  unit  based  on  the  first  2  of  the  3 
proposed  methodologies,  explained  in 
section  VI.B.3.C.4  of  this  preamble. 
Allocations  resulting  from  the  third 
methodology  can  be  found  in  the  docket 
to  this  rulemaking. 

The  control  period  for  the  trading 
program  (i.e.,  the  period  during  which 
a  source  must  hold  sufficient  NOx 
allowances  to  cover  emissions)  would 
extend  from  May  1  through  September 
30,  which  is  the  same  as  the  control 
period  under  the  NOx  SIP  call  and  the 
section  126  proposal.  The  EPA's 
proposed  trading  program  is  based  on 
the  application  of  a  imiform  control 
level  to  the  covered  universe  of  sources. 
Based  on  analyses  done  in  connection 
with  the  proposed  NOx  SIP  call  (63  FR 
25921)  and  the  final  NOx  SIP  call,  EPA 
maintains  that  trading  could  occiir 
across  States  included  in  a  NOx  Budget 
Trading  Program  without  restrictions, 
other  than  the  requirement  to  comply 
with  emission  limits  under  title  I  and 
title  IV  of  the  CAA,  as  well  as  any  other 
State  limitations. 

Under  part  97  as  proposed,  sources  in 
the  Federal  NOx  Budget  Trading 
Program  would  be  required  to  monitor 
and  report  their  emissions  in 
accordance  with  relevant  portions  of  40 
CFR  part  75.  The  EPA  has  promulgated 
revisions  to  part  75  that  establish  NOx 
mass  monitoring  requirements  and 
provide  greater  flexibility  to  regulated 
sources.  Consistent  and  acciirate 
monitoring  of  emissions  is  necessary  for 
accountability  regarding  compliance 
with  the  requirement  to  hold  NOx 
allowances  and  to  ensure  that  a  ton  of 
emissions  attributed  to  one  source  in 
one  State  is  equivalent  to  a  ton 
attributed  to  another  source  in  the  same 
or  another  State. 

Under  part  97  as  proposed,  EPA 
would  be  responsible  for  all  aspects  of 
program  implementation,  with  the 
exception  of  permitting.  As  further 
explained  in  section  VI.B.2.C.,  the  State 
and  local  agencies  would  be  the 
permitting  authorities  for  the  majority  of 
NOx  Budget  sources  with  title  V 
permits,  for  which  the  trading  program 
reqtiirements  woidd  be  applicable 
requirements.  If  a  source  does  not  have 
a  federally  enforceable  permit,  the 
requirements  of  the  NOix  Budget 
Trading  Program  rule  would  be 
federally  enforceable  of  its  own  accord. 

As  discussed  herein,  EPA  proposes  to 
make  the  Federal  and  State  NOx  Budget 
Trading  Programs  as  similar  as  possible 
and  has  modeled  proposed  part  97  after 


part  96  just  finalized.  The  EPA  notes 
that  discussion  of  the  evolution  of  the 
NOx  Budget  Trading  Program  is  set 
forth  in  the  supplemental  notice  of  the 
proposed  NOx  SIP  call  rule  at  63  FR 
25921-23  and  in  the  final  NOx  SIP  call 
rule. 

2.  Elements  of  the  Federal  NOx  Budget 
Trading  Program  That  Are  the  Same  as 
the  State  NOx  Budget  Trading  Program 

Under  part  97.  as  proposed,  the 
following  sections  would  be  virtually 
identical  to  the  corresponding  sections 
in  part  96.  which  sets  forth  the  State 
NC^  Budget  Trading  Program.  The  EPA 
proposes  to  retain  and  rely  on  the 
analyses  and  considerations  imdertaken 
in  the  NOx  SEP  call  process  to  determine 
these  program  elements.  Moreover,  the 
provisions  in  part  97  would  be 
numbered  in  the  same  sequence  as  the 
corresfKjnding  provisions  in  part  96,  so 
that,  for  example.  §  97.2  and  §  96.2  or 
§  97.81  and  §  96.81  would  address  the 
same  subject  matter.  The  major 
differences  between  the  part  97  sections 
listed  below  and  their  corresponding 
part  96  sections  would  be  the 
remunbering  of  cross  references  to  other 
regulatory  provisions  so  that  a  section  in 
part  97  would  reference  the  appropriate 
section  in  that  part,  as  opposed  to  the 
section  in  part  96.  More  detailed 
information  on  the  rationale  for  the  part 
96  provisions  themselves  can  be  found 
in  the  preamble  accompanying  the 
propo^  part  96  (63  FR  25917-43 ).and 
the  final  part  96. 

Subpert  A— Federal  NOx  Budoal  Tradtaig 


07.24  Effective  date  of  initial  NOx  Budget 
pemit. 

97.25  NOx  Budget  permit  revisions. 

Subpert  D— CompHance  CarMcaOon 
97.30    Compliance  certification  report 
Subpert  F— NOx  ANowenoe  TracidnQ 


dec 

97.3    Measurements,  abtneviations.  and 

acronyms. 
97.5    Retired  unit  exemption. 
97.7    Computation  of  time. 

Subpart  B— Authortxed  Account 
Rapraeenladwe  for  NOx  Budget  Souroae 

97.10  Authorization  and  responsibilities  of 
the  NOx  authorized  account 
representative. 

97.11  Alternate  NOx  authorized  account 
representative. 

97. 1 2  Changing  the  NOx  authorized 
account  representative  and  altmnate 
NOx  authorized  account  representative: 
changes  in  the  owners  and  operators. 

97. 1 3  Account  certificate  of  representation. 

97.14  Objections  concerning  the  NOx 
authorized  account  representative. 

Subpart  C-^nSfmite 

97.20  General  NOx  Budget  permit 
requirements. 

97.21  Submission  of  NOx  Budget  pennit 
applications. 

97.22  Information  requirements  for  NOx 
Budget  pennit  applications. 

97.23  NOx  Budget  permit  contents.    . 


97.50  NOx  Allowance  Tracking  System 
accounts. 

97.51  Establishment  of  accounts. 

97.52  NOx  Allowance  Tracking  System 
responsibilities  of  NOx  authorized 
account  representative. 

97.53  Recordation  of  NOx  allowance 
allocations. 

97.54  Compliance. 

97.55  Banking. 

97.56  Account  error. 

97.57  Qosing  of  general  accounts. 

Subpart  6— NOx  Allowance  Transfera 

97.60  Scope  and  submission  of  NOx 
allowance  transfers. 

97.61  EPA  recordation. 

97.62  Notification. 

The  EPA  requests  comment  on 
whether  any  of  the  part  97  provisions 
listed  above  should  differ  substantively 
from  the  corresponding  provisions  in 
part  96.  If  a  commenter  believes 
substantive  differences  in  the  rules  are 
appropriate,  the  commenter  should 
describe  the  favored  changes  and 
explain  why  these  changes  are 
appropriate.  The  EPA  is  proposing  these 
part  97  provisions  for  the  reasons  set 
forth  both  in  the  proposed  NOx  SIP  call 
and  final  NOx  SIP  call  and  in  order  to 
minimise  differences  between  the 
Federal  and  State  NOx  Budget  Trading 
Programs. 

a.  General  Provisions.  Under  part  97. 
EPA  is  proposing  to  use  the  same 
measurements,  abbreviations,  and 
acronyms,  the  same  retired  unit 
exemption,  and  the  same  provisions  for 
computation  of  time  as  those  that  apply 
in  part  96,  with  cross  references  to  the 
appropriate  sections  in  part  97,  rather 
than  to  sections  in  part  96  (63  FR 
25923-27). 

b.  Authorized  Account 
Representative.  The  NOx  Authorized 
Account  Representative  (NOx  AAR)  is 
the  individual  who  is  authorized  to 
represent  the  owners  and  operatore  of 
each  NOx  budget  unit  at  a  NOx  budget 
soinoe  in  matters  pertaining  to  the  NOx 
Budget  Trading  Program.  Subpart  B  of 
part  97  addressies.  ammig  other  things, 
the  process  for  designating  and 
rhanging  the  NOx  AAR  and  the 
responsibilities  of  the  NOx  AAR  and 
alternate  NOx  AAR.  These  provisions 
are  the  same  as  those  in  part  96.  with 
cross  references  to  the  appropriate 
sections  of  part  97  (63  FR  25927). 

c.  Permits.  The  regulations  governing 
State  permitting  under  title  V  define  an 
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"applicable  raquirement,"  which  must 
be  reflected  in  a  title  V  operating  pennit, 
as  including  "[a]ny  standard  or  otner 
requirement  provided  for  in  the . 
applicable  implementation  plan 
approved  or  promulgated  by  EPA 
through  rulemaking  under  title  I  of  the 
CAA  that  implements  the  relevant 
requirements  of  the  Act,  including  any 
revisions  to  that  plan  promulgated  in 
part  52  of  this  chapter"  (40  CFR  70.2). 
Since  today's  proposed  rule  is  being 
promulgated  under  title  I  (i.e.,  under 
section  110),  the  requirements  of  this 
rule  would  be  applicable  requirements 
under  §  70.2  and  would  be  reflected  in 
the  title  V  operating  permit  of  NOx 
budget  sources  required  to  have  such  a 
permit.  The  EPA  believes  that  the 
mafority  of  NOx  budget  sources  will  be 
required  to  have  a  title  V  permit. 
Further,  all  State  and  local  air 
permitting  authorities  currently  have 
EPA-approved  title  V  operating  permits 
programs.  These  State  and  local 
agencies  would  be  the  permitting 
authorities  for  the  majority  of  NOx 
budget  sources  with  title  V  permits,  for 
which  the  trading  program  requirements 
would  be  applicable  requirements.  For 
any  sources  that  do  not  have  a  title  V 
permit,  such  a  pennit  is  not  required.  If 
a  source  does  not  have  a  federally 
enforceable  permit,  the  requirements  of 
the  Federal  NOx  Budget  Trading 
Program  rule  would  be  federally 
enforceable  of  its  own  accord. 

Subpart  C  of  part  97  addresses,  among 
other  things,  the  administration  of  a 
permit,  permit  applications,  pennit 
contents,  efiective  date,  and  permit 
revisions.  These  provisions  are  the  same 
as  those  in  part  96,  with  cross  references 
to  the  appropriate  sections  in  part  97  (63 
FR  25927-29). 

d.  Compliance  Certification.  The  NOx 
AAR  must  certify  at  the  end  of  each 
control  period  that  the  unit  was  in 
compliance  with  the  emissions 
limitation  and  other  requirements  of  the 
Federal  NOx  Budget  Trading  Program. 
Proposed  §  97.30  sets  forth  &e  same 
provisions  for  compliance  certification 
reports  as  those  in  part  96,  with  cross 
references  to  the  appropriate  sections  in 
part  97  (63  FR  25929). 

e.  NOx  Allowance  Tracking  System. 
The  NOx  Allowance  Tracking  System  is 
an  automated  system  used  to  track  NOx 
allowances  held  by  NOx  budget  units 
under  the  NOx  Budget  Trading  Program, 
as  well  as  those  allowances  held  by 
other  organizations  and  individual. 
Subpart  F  of  part  97  addresses,  among 
other  things,  NOx  allowance  tracking 
system  accounts,  the  account 
responsibilities  of  the  NOx  AAR.  the 
recordation  of  NOx  allowance 
allocations,  the  compliance  process. 


account  error,  and  account  closing. 
These  provisions  are  the  same  as  those 
in  part  96.  with  cross  refarences  to  the 
appropriate  sections  in  part  97  (63  FR 
25933-37). 

/.  Banking.  The  EPA  proposes  to 
include  banking  as  a  feature  in  the 
Federal  NOx  Budget  Trading  Program 
for  the  reasons  set  forth  in  the  fiiuil  NOx 
SIP  call.  Proposed  §  97.55  sets  forth  the 
same  provisions  for  banking  and  the 
management  of  banked  allowances  as 
specified  in  part  96.  In  accordance  with 
these  provisions.  NOx  allowances  held 
by  units  subject  to  the  Federal  NOx 
Budget  Trading  Program  may  be  banked 
for  future  use  starting  in  2003  (except  as 
noted  in  section  VI.B.3.e.ii.  of  this 
preamble).  However,  as  in  the  State  NOx 
Budget  Trading  Program,  the  Federal 
NOx  Budget  Trading  Program  contains  a 
flow  control  mechanism  to  limit  the 
variability  associated  with  banking.  This 
mechanism  allows  unlimited  banking 
by  imits  subject  to  the  Federal  NOx 
Budget  Trading  Program,  but 
discoiuages  the  "excessive"  use  of 
banked  dlowances  by  establishing  a 
discoimt  rate  on  the  use  of  banked 
allowances  over  a  certain  level. 
Proposed  S  97.55  establishes  a  flow 
control  mechanism  which  applies  a  2- 
for-1  discotmt  ratio  to  the  use  of  banked 
allowances  above  a  certain  level  when 
the  total  number  of  banked  allowances 
in  the  program  exceeds  10  percent  of  the 
allowable  NOx  emissions  for  all  sources 
covered  by  the  Federal  trading  program 
(63  FR  25934-37). 

g.  NOx  Allowance  Transfers.  Subpart 
G  of  part  97  addresses,  among  other 
things,  submission,  recordation,  and 
notification  of  transfera  of  NOx 
allowances  under  the  NOx  Budget 
Trading  Program.  These  provisions  are 
the  same  as  those  in  part  96,  with  cross 
references  to  the  appropriate  sections  in 
part  97  (63  FR  25937-38). 

h.  Audits.  While  program  audits  are 
not  explicitly  reqtiired  by  today's  rule, 
EPA  intends  to  perform  the  same  types 
of  audits  discussed  concerning  the 
proposed  NOx  SIP  call  (63  FR  25942) 
and  the  final  NOx  SIP  call. 

3.  Elements  of  the  Federal  NOx  Budget 
Trading  Program  that  Differ  bom  the 
State  NOx  Budget  Trading  Program 

The  EPA  proposes  that  the  following 
sections  in  part  97  incorporate  certain 
differences  from  the  corresponding 
sections  in  part  96  to  provide  for 
Federal  implementation  of  the  NOx 
Budget  Trading  Program. 

Subpart  A— Fwtorai  NOx  Budget  Trading 


97.1  Purpose.   . 

97.2  Definitions. 


97.4    AppUcabUity. 

97.4    Standard  Raquirements. 

Subpart  D-Compllanoa  CartMcadon 

97.31    Administrator's  action  on  compliance 
certifications. 

Subpart  E— NOx  AHowanoa  Allocattona 

97.40  Trading  program  budget 

97.41  Timing  requirements  for  NOx 
allowance  allocations. 

97.42  NOx  allowmnce  allocations. 

Subpart  H—MonHorlng  and  Reporting 

97.70  General  requirements. 

97.71  Initial  certification  and  recertification 
procedures. 

97.72  Out  of  control  periods. 

97.73  Notifications. 

97.74  Recordkeeping  and  reporting. 

97.75  Petitions. 

97.76  Additional  requirements  to  provide 
data  for  allocations  purposes. 

Subpart  l-4ndlvldual  Unit  OpMna 

97.80  Applicability. 

97.81  General. 

97.82  NOx  authorized  account 
representative. 

97.83  Applying  for  NOx  Budget  opt-in 
penniL 

97.84  Opt-in  process. 

97.85  NOx  Budget  opt-in  permit  contents. 

97.86  Withdrawal  fit>m  NOx  Budget 
Trading  Program. 

97.87  Chainge  in  regulatory  status. 

97.88  NOx  allowance  allocations  to  opt-in 
units. 

a.  General  Provisions.  Proposed  §  97.1 
explains  that  proposed  part  97  sets  forth 
the  provisions  for  the  Federal  NOx 
Budget  Trading  Program  addressing 
interetate  transport  of  ozone  and  NOx- 
As  discussed  above,  this  program  would 
be  activated  either  under  section  126  or 
under  a  FIP. 

For  part  97,  EPA  is  proposing  to  use 
the  same  definitions  as  those  that  apply 
in  part  96,  with  cross  references  to  the 
appropriate  sections  in  part  97,  with 
three  exceptions.  First,  the  definition  of 
the  term  "NOx  Budget  Trading 
Program"  would.be  altered  to  reflect  the 
fact  that  the  Federal  trading  program  is 
established  purauant  to  part  52,  as 
opposed  to  part  51.121,  as  is  the  case 
with  the  SUte  NOx  Budget  Trading 
Program  under  part  96.  Secondly,  the 
definition  for  the  term  "State"  would  be 
altered  to  reference  only  those  States 
that  would  be  covered  by  any  final 
section  126  or  FIP  action,  and  to  reflect 
the  fact  that  the  Federal  trading  program 
would  be  promulgated  for  a  State,  as 
opposed  to  adopted  by  the  State  as  is 
the  case  with  the  State  NOx  Budget 
Trading  Program.  Last,  the  term  "State 
trading  program  budget"  would  be 
replaced  with  the  term  "trading  program 
budget."  For  purposes  of  the  FD*,  the 
trading  program  budget  would  be  the 
aggregated  budget  for  all  sources 
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affected  by  the  requirements  to 
participate  in  the  trading  program  in  a 
given  State  under  the  FIP.  For  purposes 
of  the  section  126  action,  the  trading 
program  budget  would  be  the  "126 
trading  program  budget  for  the  State." 
The  term  "126  trading  program  budget 
for  the  State"  is  used  to  clarify  the  fact 
that  the  budget  for  the  Federal  NOx 
Budget  Trading  Program  is  not 
aggregated  to  a  State  level  for  the 
purposes  of  the  section  126  action 
except  for  the  allocation  calculation, 
since  the  focus  in  the  remedy  is  sources 
rather  than  States. 

The  foUovnng  example  illustrates  the 
approach  taken  concerning  the 
unchanged  definitions:  the  term  "NOx 
Budget  Unit"  is  defined  under  part  97 
as  "a  unit  that  is  subject  to  the  NOx 
Budget  Trading  Pro-am  emissions 
limitation  under  §  97.4  and  §  97.80," 
while  that  term  has  the  same  definition 
under  part  96  except  that  appropriate 
sections  in  part  96  are  referenced  (63  FR 
25923). 

The  EPA  proposes  in  part  97  that  the 
Fedmal  NOx  Budget  Trading  Program 
under  the  FIP  would  apply  to  any  fossil 
fuel-fired  unit  (boiler,  combustion 
turbine,  or  combined  cycle)  that  serves 
a  generator  with  a  nameplate  capacity 
greater  than  25  MWe,  and  any  fossil 
fuel-fired  unit  (boiler,  combustion 
turbine,  or  combined  cycle)  that  has  a 
Tnnvimiim  design  heat  input  of  greater 
than  250  mmBtu/hr.  This  applicability 
is  identical  to  the  core  group 
applicability  in  the  model  trading 
program  for  SIPs. 

In  the  NOx  SIP  call.  EPA  offered 
States  the  option  of  allowing  units  with 
a  very  low  federally  enforceable  permit 
limitation  (i.e..  25  tons  per  season)  to  be 
exempt  from  the  trading  program,  even 
thou^  they  were  above  the 
wplicability  threshold  (63  FR  25926). 
llie  EPA  proposes  in  part  97  to  include 
this  provision  in  the  Federal  NOx 
Budget  Trading  Program  and  seeks 
comment  on  the  appropriateness  of  such 
inclusion. 

Under  the  Federal  NOx  Budget 
Trading  Program,  the  NO^  budget  units 
and  their  owners,  operators,  and  NOx 
AARs  must  meet  certain  standard 
requirements  that  incorporate  the  full 
range  of  program  requirements  by 
referencing  other  sections  of  the  Federal 
NOx  Budget  Trading  Program  rule. 
These  provisions  are  the  same  as  the 
related  provisions  in  part  96.  with  cross 
references  to  the  appropriate  sections  of 
part  97.  except  that  the  Administrator, 
rather  than  the  permitting  authority, 
would  allocate  NOx  allowances  under 
the  Federal  NOx  Budget  Trading 
Program.  This  reflects  the  fact  that  the 
Federal  NOx  But^t  Trading  Program 


would  be  federally  nm,  rather  than  run 
by  the  State  as  under  the  NOx  SIP  call. 

b.  Compliance  Certification.  Proposed 
§  97.31  is  the  same  as  §  96.31  except  that 
the  Administrator  has  the  sole 
resp<Hisibility  for  reviewing  and 
auditing  compliance  certifications  and 
other  submissions  under  the  Federal 
NOx  Budget  Trading  Program.  This 
reflects  the  fact  that  the  part  97  prograih 
would  be  federally  run  rather  than  run 
by  the  State  as  under  the  NOx  SIP  call. 
The  EPA  is  proposing  these  part  97 
provisions  for  the  reasons  set  forth  Iwth 
in  the  proposed  NOx  SIP  call  (63  FR 
25929)  and  the  final  NOx  SIP  call  and 
in  order  to  minimize  differences 
between  the  Federal  and  State  NOx 
Budget  Trading  Programs. 

c.  Aggregate  NOx  Emissions  Levels 
and  Allowance  Allocations.  This  section 
discusses  the  calculation  of  State- 
specific  aggregate  emission  levels  and 
the  methodology  and  timing  for 
issuance  of  NOx  budget  unit  allocations. 

1.  State-by-State  Emissions  Levels. 
The  EPA  calculated  the  State  specific 
aggregate  emission  levels  that  would 
remain  after  the  appUcation  of 
reasonable  and  highly  cost-effective 
NOx  controls  to  upwind  sources  which 
contribute  significantly  to 
nonattainment  or  maintenance  problems 
in  downwind  States.  The  level  of 
control  that  was  determined  to  be 
reasonable  and  cost  effective  is  identical 
to  the  level  used  in  the  NOx  SIP  call  for 
purposes  of  calculating  the  State 
budgets.  The  determination  of 
reasonable  and  highly  cost-effiective 
NOx  controls  for  the  source  categories 
covered  by  the  trading  program  is 
discussed  more  fully  in  the  NOx  SIP 
call. 

For  reasons  explained  in  the  final 
NOx  SIP  call.  EPA  has  calculated  each 
State's  summer  season  lai^ge  ECU 
emissions  level  using  a  specific  NOx 
emission  rate  and  the  projected  simuner 
season  utilization  of  the  year  2007. 
Specifically.  EPA  calculated  each  State's 
large  ECU  NOx  emissions  level  by 
multiplying:  Each  State's  summer 
activity  level  in  mmBtu  (EPA  selected 
the  hi^er  of  each  State's  overall  1995 
or  1996  summer  utilization),  by  each 
State's  projected  growth  between  1996 
and  2007  (using  the  IPM  model),  by  a 
NOx  rate  of  0.15  Ib/mmBtu.  The 
resulting  figure,  in  lbs,  was  divided  by 
2000  (lbs  per  ton)  to  determine  tons. 

The  EPA  incorporated  growth  in 
industrial  activity  when  determining  the 
large  EGU  emissions  level,  and  thus 
accommodates  new  sources  into  the  FIP. 
Specifically,  EPA  projected  each  State's 
change  in  utilization  from  current  levels 
to  the  year  2007  and  set  an  emissions 
level  iMsed  on  that  future  year's 


utilizatioo.  This  was  the  approach  taken 
in  the  final  NOx  SIP  call  in  determining 
various  State  emissi<ms  levels. 

For  reasons  also  eiqplained  in  the  final 
NOx  SIP  call,  EPA  is  proposing  to 
calculate  each  State's  summer  seascm 
large  non-EGU  emissions  level  by 
reducing  each  State's  uncontrolled  non- 
EGU  NOx  emissions  levels  (in  tons)  by 
60  pwrcent  and  assuming  growth 
through  the  year  2007.  Appendix  C  oS 
the  section  126  rulemaking  includes  the 
State  aggregate  emission  levels  for  both 
EGUs  and  noo-BGUs. 

2.  Development  of  State  trading 
program  budget.  Proposed  §  97.40 
provides  that  the  trading  program 
budget  in  each  State  would  equal  the 
sum  of  the  aggregate  emission  levels  fw 
large  EGUs  and  large  non-EGUs  in  each 
State,  caloilated  as  discussed  in  section 
VI.B.3.C.1  of  this  preamble  and  listed  in 
Appendix  C  of  the  section  126 
rrdemaking.  In  the  Federal  NOx  Budget 
Trading  Program  being  proposed  under 
the  part  97,  NOx  "emission  limitations" 
take  the  form  of  NOx  "allowance 
allocations"  and  are  assigned  iMsed  on 
the  aggregate  onission  levels  for  the 
subcateg(»ies  in  the  trading  program. 
The  approach  to  issuing  allocations 
under  part  97  is  similar  to  that  under 
the  NOx  SIP  call,  with  the  exception 
that  under  §  96.40,  the  State  pmnitting 
authority,  rather  than  the  Administrator, 
determines,  through  the  SIP,  the  total 
amount  of  allowable  NOx  emissions 
apportioned  to  NOx  budget  units. 

3.  Timing  Provisions.  Propoeed 

$  97.41  sets  forth  the  provisions  for 
when  the  Administrator  will  issue 
allocations  of  NOx  allowances  to  NOx 
budget  imits.  Under  the  Federal  trading 
program,  the  Administrator  (rather  than 
the  State  permitting  authority) 
determines  the  NOx  allowance 
allocations  and  records  them  in  the  NOx 
Allowance  Tracking  System.  Thus, 
proposed  §  97.41  does  not  provide,  or 
set  deadlines,  for  the  permitting 
authority's  submission  of  allocations  to 
EPA.  However,  as  discussed  in  the  final 
NOx  SIP  call.  EPA  beUeves  it  is 
impcHtant  to  issue  the  allocations  at 
least  a  couple  years  into  the  future  to 

provide  some  predictability  for  sources 
in  their  control  planning  and  to  build 
confidence  in  the  market.  Therefore, 
under  part  97,  the  Administrator  will 
issue  NOx  allowances  in  EPA's  NOx 
Allowance  Tracking  System  (NATS)  by 
April  1  of  every  year  for  the  control 
period  that  is  3  years  later.  For  example, 
EPA  would  issue  the  allocations  for  die 
2003  control  period  by  April  1. 2000 
and  EPA  woidd  issue  the  allocations  for 
the  2004  control  period  by  April  1, 
2001;  thus,  the  allocations  are  always 
known  3  years  in  advance.  These 
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provisioD»ara  conaisteat  with  the 
minimuin  timing  requiiementa  specified 
in  the  final  NOx  SIP  call  rulemaking. 

As  stated  in  ^e  previous  paragraph. 
EPA  will  issue  allocations  in  the  NATS 
on  an  annual  basis  3  years  prior  to  the 
nlevant  control  period.  However.  EPA 
proposes  to  use  tne  same  allocations  for 
the  first  3  yean  of  the  program  (based 
upon  one  of  the  proposed 
methodologies  described  below),  unless 
a  State  replaces  the  FIP  with  its  own 
allocations  in  aa  approved  SIP.  The  EPA 
proposes  constant  allocations  for  the 
first  three  control  periods  to  provide 
more  consistency  and  certainty  and  to 
biiild  maiket  confidence  during  the 
start-up  phase  of  the  program. 
Therefora,  while  the  Agmcy  will  not 
record  the  allocations  in  unit  accounts 
until  April  1  of  the  year  3  yean 
preceding  each  relevant  control  period, 
the  allocations  for  2004  and  2005  will 
be  the  same  as  the  allocations  for  the 
2003  control  period.  However,  if  a  State, 
as  part  of  an  approved  SIP,  submits 
allocations  for  tne  2004  control  period 
to  EPA  prior  to  April  1,  2001,  or  for  the 
2005  control  period  prior  to  April  1, 
2002.  the  State's  allocations  will  replace 
the  allocations  EPA  planned  to  issue  few 
the  relevant  control  season.  By  issuing 
allocations  into  accounts  1  year  at  a 
time,  EPA  is  providing  States  the  ability 
to  replace  a  nP  with  an  approved  SIP 
while  stiU  ensuring  that  sources  receive 
allocations  at  least  3  yean  prior  to  the 
relevant  control  season. 

After  the  initial  3  year  period.  EPA 
may  update  its  allocations  on  an  annual 
baris  3  yean  prior  to  the  relevant 
control  season.  As  discussed  in  the  final 
NOx  SIP  call,  updating  allocations  on  an 
annual  basis  (3  yean  ahead)  is  intended 
to  allow  the  allocation  system  to 
accommodate  changes  in  mariiet 
conditions. 

4.  NOx  Allowance  Allocation 
Methodology.  The  EPA  proposes  that 
part  97  include  the  methodology  that 
the  Administrator  will  use  for  allocating 
NOx  allowances  to  NOx  budget  units. 
While,  in  part  96.  the  Agency  lays  out 
an  optional  allocation  methodology  that 
may  be  used  by  a  State  permitting 
authority  for  issuing  allocations,  part  97 
will  prescribe  the  methodology  that  the 
Administrator  would  use. 

a  EGUa.  The  EPA  requests  comment 
on  three  separate  methodologies  that  the 
Administrator  could  use  for  the  initial 
allocation  period  (the  control  periods  in 
2003  through  2005)  for  EGUs.  In 
whichever  of  these  methodologies  the 
Agency  finalizes,  the  total  number  of 
allowances  issued  would  equal  the 
portion  of  the  trading  program  budget  in 
the  State  attributed  to  large  EGUs 
(calculated  as  described  in  section 


VI.B.3.C.1.  of  this  praambla  by 
multiplying  a  specified  emission  rale  by 
a  State's  summer  activity  level  arojected 
to  2007)w  The  first  optioD  is  to  allocate 
allowances  based  on  the  product  of  an 
emission  rate  in  pounds  of  NOx/nnnBtu 
and  the  mmBtus  of  energy  utilised  for 
all  units  in  the  Federal  NOx  Budget 
Trading  Program:  the  proposed  part  97 
dtacribes  this  approadi.  The  second 
option  is  to  allocate  allowances  to  fossil 
fuel-fired  EGUs  in  the  Federal  NOx 
Budget  Trading  Program  based  on  the 
product  of  an  emission  rate  in  poundbi 
of  NOx/kwh  and  the  kwh  of  electricity 
generated.  A  third  option  considMed  by 
EPA  would  allocate,  allowances  to  all 
large  EGUs,  regardless  of  fuel  type,  in 
the  States  affected  by  the  FIP 
rulemaking  baaed  on  their  electricity 
generated.  Fat  the  second  and  third 
options,  EPA  would  use  a  surrogate  for 
electricity  generation  data  where 
electricity  generation  data  are  not 
available.  "Hie  EPA  solicits  comment  on 
these  three  methodolcoies. 

With  regard  to  the  allocation 
methodology  to  be  used  by  the 
Administrator  for  the  control  periods 
starting  in  2006,  EPA  requests  conunent 
on  the  same  three  general 
methodologies  mmtioned  in  the 
previous  paragraph.  To  fodlitate  the  use 
of  the  second  and  third  approaches  for 
the  control  periods  in  2006  and 
thereafter.  EPA  prc^HMes  to  woik  with 
stakeholden  to  design  a  system  based 
on  electricity  generation  that  could  be 
iised  after  the  initial  allocation  period. 
The  EPA  plans  to  propose  an  allocation 
sjrstem  liued  on  electricity  generation 
in  1999  and  finalize  the  approach  in 
2000.  Appropriate  data  coiild  then  be 
measxired  and  collected  at  NOx  budget 
imits  diuing  the  control  periods  in  the 
yean  2001  and  2002.  When  it  tiecomes 
available,  this  approach  could  be 
incorporated  into  part  97  if  the  Agency 
decides  to  allocate  allowances  twsed  on 
electricity  generation. 

For  wmcmever  of  these  three 
allocation  methods  the  Agency  selects. 
EPA  proposes  to  use  the  average  of  the 
data  for  the  two  highest  control  periods 
for  the  yean  1995, 1996,  and  1997  in 
determining  an  EGU's  allocation  for  the 
control  periods  in  2003,  2004,  and  2005. 
This  approach  using  data  from  1995, 
1996,  and  1997  difiiara  slightly  fitun  the 
way  the  aggregate  emission  level  was 
calculated  for  the  EGU  subcategory.  As 
explained  in  section  VI.B.3.C.1.  of  this 
preamble.  EPA  calculated  the  aggregate 
emission  level  based  upon  the  greater  of 
the  State  heat  input  data  from  1995  or 
1996.  However,  the  Agency  believes  it  is 
useful  to  base  the  first  3  yean  of 
allocations  to  individual  units  on 
operating  data  reflecting  the  average  of 


the  highest  of  2  out  of  thr  3  most  recent 
yean.  In  this  way.  the  initial  allocations 
better  represent  the  operation  of 
particular  units. 

Once  several  yean  of  locations  have 
been  buih  into  die  system,  the  Agency 
believes  it  is  posattih  tomove  to  an 
annually  updating  rik)cation  system 
that  cakulatas  allocatians  based  on 
operating  data  from  a  single  year.  Using 
data  from  a  sing^  year  as  a  basis  for 
allocations  enables  the  Agency  to 
develop  an  updating  allocation  sjrstem 
that  can  reflect  changas  in  utilization  or 
electricity  generation.  By  this  time,  the 
trading  market  should  be  more 
established  and  companies  will  have 
several  yean  of  experience  with  the 
program.  Therefore,  companies  will 
better  be  able  to  accommodate 
variations  in  single  year  allocations 
through  the  trading  market  and 
company-wide  compliance  strategies. 
Thiis.  after  the  initial  period  of 
allocations,  EPA  would  use  data 
measured  during  the  control  period  of 
the  year  that  is  4  yean  before  the  year 
for  which  allocations  are  being 
calculated. 

Furthennore.  for  reasons  discussed  in 
the  final  NOx  SIP  call.  EPA  proposes  in 
part  97  the  e^ablishment  of  an 
allocation  set-aside  account,  to  be  used 
in  whichever  allocation  methodology 
EPA  adopts,  equaling  5  percent  of  the 
State  trading  program  budget  in  2003. 
2004.  and  2005  for  new  units  (units  that 
commence  operation  during  or  after  the 
period  on  which  general  NOx  allowance 
allocations  are  based)  and  2  percent  of 
the  trading  program  budget  in  the  State 
in  the  subeeiquent  yean.  The  Agency 
believes  that  if  a  new  source  set-aside  is 
employed,  it  should  be  large  enough  to 
provide  allocations  to  all  new  units 
entering  the  Federal  trading  program. 
Based  on  analyses  EPA  conducted  using 
the  Integrated  Planning  Model  (IPM) 
and  on  the  Agency's  proposal  to 
reallocate  by  April  1,  2003  for  the 
control  period  in  2006.  5  percent 
appean  to  be  a  reasonable  portion  of 
NOx  allowances  to  set-aside  for  new 
units  in  the  initial  3  yean  of  the 
program  and  2  percent  for  the 
sulnequent  yean. 

However,  while  5  percent  (and  2 
percent)  may  be  an  appropriate 
region¥vide  average,  an  individual  State 
may  experience  either  more  or  less 
growth  in  new  sources  diuing  the 
relevant  time  period.  The  EPA 
calculated  the  State-specific  aggregate 
emission  levels  for  each  subcategory 
using  State-specific  growth  rates  (see 
rulemaking  docket).  Therefore.  EPA 
solicits  comment  on  using  State-specific 
growth  rates  to  determine  the 
appropriate  size  of  a  State  new  source 


Federal  Register /Vol.  63.  No.  203 /Wednesday.  October  21.  1998 /Proposed  Rules 56411 


set-aside.  Additionally,  the  5  percent 
(and  2  percent)  niunbere  were 
calculated  based  upon  estimated  growth 
in  utilization  by  new  sources  and, 
therefore,  may  be  more  appropriate 
when  the  first  proposed  allocation 
methodology  is  employed.  The  EPA 
solicits  comment  on  the  use  of  a 
different  percentage  for  the  set-a«de  if 
the  Agency  adopts  an  electricity 
generation-based  allocation  system. 
Using  each  of  the  three  allocation 
methodologies  on  which  EPA  solicits 
comment,  the  Agency  has  calculated 
unit  specific  allocations.  The  allocations 
for  each  unit,  based  on  the  first  two 
proposed  methodologies,  are  in 
Appendices  A  and  B  of  part  97.  The 
allocations  resulting  from  the  third 
methodology  can  be  found  in  the  docket 
to  this  rulemaking.  The  EPA  is 
providing  these  unit  specific  allocations 
to  solicit  comment  on  the  underlying 
data  used  in  these  allocations  and  the 
methodologies  employed  in  determining 
the  allocations.  The  Agency  will  select 
and  describe  a  set  of  allocations  in  the 
final  notice.  The  EPA  would  issue  the 


finalized  set  of  the  2003  control  period 
allocations  in  the  NATS  by  April  1 , 
2000  for  those  units  that  are  subject  to 
a  FIP. 

For  the  first  allocation  approach  in 
part  97,  EPA  determined  initial 
unadjusted  allocations  to  existing 
electric  generating  NOx  budget  units  by 
multiplying  a  NCbc  emission  rate  of  0.15 
Ib/mmBtu  by  the  units'  historical  heat 
input  calculated  by  taking  the  average  of 
the  heat  input  for  the  two  highest 
control  periods  for  the  years  1995, 1996, 
and  1997.  The  Agency  used  the  heat 
input  data  reported  to  EPA  in  quarterly 
reports  during  the  ozone  season  for 
utilities  affected  under  the  Acid  Rain 
Program.  For  non-utility  electricity 
generatore,  EPA  used  heat  input 
information  reported  to  Energy 
Information  Administration  (ELA)  on 
ElA  Fonn  867. 

After  determining  the  initial 
imadjusted  unit  allocations,  EPA 
adjusted  the  allocation  for  each  unit 
upward  or  downward  to  match  the 
portion  of  the  trading  program  budget  in 
the  State  attributed  to  large  EGUs.  Then, 


the  Agency  adjusted  the  allocation  for 
each  unit  in  the  State  proportionately  so 
that  the  total  allocations  equaled  95 
percent  of  the  portion  of  the  trading 
program  budget  in  the  State  attributed  to 
large  EGUs.  This  created  a  new  source 
set-aside  of  5  percent. 

For  the  second  allocation  approach. 
EPA  multipUed  the  unit  heat  input  in 
mmBtu  and  the  generator  heat  rate  ^ 
associated  with  the  generation  for  that 
unit,  in  Btu/kWh.  to  determine  each 
unit's  associated  historical  electrical 
generation  in  kWh.^  For  non-utility 
electricity  generators,  EPA  used  heat 
input  from  OTAG's  database  (1995  data) 
and  the  average  heat  rate  values  found 
below  in  Table  1.  The  Agency  used  this 
indirect  approach  to  calculate  electrical 
output  because  EPA  did  not  have  access 
to  unit-specific  generation  data  for  non- 
utility  electricity  generatore.  The  EPA 
used  average  heat  rate  values  for 
generatore  for  which  heat  rates  were  not 
pubhcly  available,  as  shown  in  the  table 
below. 


Table  i  .—Average  Utility  Generator  heat  Rates 


Unit  and  fuel  type 


Combustion  Turbine  (gas  or  hto.  2  fuel  oii/dieseO 

Combined  Cyde  Turbine  (gas  or  h4o.  2  fuel  oil/diesel) 

Oil-  or  Gas-fired  Steam  Boiler- 

Coal-fired  Boiler ».... 


Generator  size 

Average  heat 

(MMO 

rate  (BtuAcMfti) 

S50 

14,250 

>60 

13,200 

S100 

11.100 

>100 

8,500 

£400 

10.600 

1>400 

10,000 

SSOO 

10.400 

>600 

9.800 

Some  units  are  cogeneratore,  which 
are  electrical  generators  that  divert  part 
of  their  steam  to  provide  steam  output, 
rather  than  to  generate  electricity.  "Ilie 
Agency  calculated  output  from 
cogenerating  units  as  described  in  the 
previous  paragraph.  That  approach 
assumes  that  heat  input  is  converted 
into  electricity  at  a  piarticular  efficiency. 
The  EPA's  proposed  approach  does  not 
account  for  the  fact  that  steam 
generation  is  generally  more  efficient 
than  electricity  generation.  The  EPA 
encourages  conunenters  to  provide  the 
Agency  electrical  output  data  and  steam 
output  data  to  determine  the  efficiency 
of  cogenerating  units. 

To  determine  the  individual  unit 
allocations,  EPA  determined  the  total 
electricity  generation  fix>m  all  affected 
EGUs  within  each  State,  as  estimated  in 
the  previous  paragraphs,  and  calculated 
each  unit's  share  of  the  total  State 


electricity  generation.  Each  unit  was 
then  assigned  an  allocation  based  upon 
its  share  of  electricity  generation.  For 
example,  if  the  Agency  calculated  that 
a  unit  contributed  0.4  percent  of  a 
State's  total  electricity  generation,  then 
it  would  receive  0.4  percent  of  the 
trading  program  budget  in  the  State 
attributed  to  large  fossil-foel-fired  EGUs. 
After  determining  the  initial  unadjusted 
allocation,  the  Agency  adjusted  the 
allocation  for  eadi  unit  proportionately 
so  that  the  total  allocation  equaled  95 
percent  of  the  portion  of  the  trading 
program  budget  in  the  State  attributed  to 
large  fossil-fuel-fired  EGUs  (to  create  the 
new  source  set-aside). 

The  EPA  is  also  proposing  a  third 
allocation  approadi  which  would 
provide  allowances  to  all  electricity 
generatore  in  the  23-jurisdiction  region 
regardless  of  the  eneigy  source.  For 
fossil  fuel-fired  power  plants,  EPA  used 


the  approach  described  above  in 
determining  the  electrical  generation 
from  individual  combustion  units.  For 
nuclear  power  plants  and  hydroelectric 
plants,  EPA  used  electrical  generation 
reported  by  utilities  to  EIA  on  ELA  Form 
759.  The  Agency  was  unable  to  find 
data  for  all  plants.  The  Agency  solicits 
comment  on  these  methods  for 
determining  electricity  generation  data. 
The  EPA  also  requests  comment  on  the 
data  and  solicits  any  additional 
information  iot  the  plants  for  which 
EPA  has  not  found  data. 

The  Agency  determined  the  initial 
unadjusted  allocations  in  the  same 
manner  as  described  for  the  electricity 
generation-based  allocations  to  fossil- 
fuel-fired  units  only.  That  is,  the  Agency 
determined  the  total  electricity 
generation  within  each  State,  calculated 
each  unit's  share  of  the  total  electricity 
generation,  and  calculated  an  allocation 


2  UtilitiM  rapoct  their  generator-cpecific  haat  rata* 
to  EIA  on  EIA  Fonn  880. 


>Tba  EPA  uaed  the  avenge  genention  ior  the 
ozone  leeenn  during  the  higheet  two  of  the  jraen 


from  IMS  through  1W7,  similar  to  the  approach 
with  heat  input. 
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based  upon  that  abare  of  the  trading 
program  budget  in  the  State  attributed  to 
large  EGUs.  llie  Agency  then  adjusted 
the  allocation  for  each  unit 
proportionately  so  that  the  total 
allocation  eqiuled  95  percent  of  the 
portion  of  the  trading  program  budget  in 
the  State  attributed  to  Wge  EGUs. 

For  each  of  these  three  allocation 
methodologies,  the  Agency  solicits 
comment  on  the  data  used  to  determine 
the  allocations.  Electricity  generators, 
and  utilities  in  particidar,  already  report 
many  of  these  data  to  Federal  or  State 
government  agencies.  The  necessary 
data  and  their  sources  include: 

•  For  each  plant: 

— Plant  name  as  reported  to  U.S.  EPA 
and  EIA;  if  not  currently  reporting  to 
Federal  government,  then  as  reported 
to  the  State  environmental  agency 

— ORISPL  number,  if  available  (or  other 
unique  identification  number  for  the 
plant,  if  no  ORISPL  number  exists)  as 
reported  to  U.S.  EPA  and  EIA;  if  not 
currently  reporting  to  Federal 
government,  then  as  reported  to  the 
State  environmental  agency 

— State  postal  abbnviaticHi  and  county 
FIPS  code  as  reported  to  U.S.  EPA  and 
EIA:  if  not  currently  reporting  to 
Federal  government,  then  as  reported 
to  the  State  environmental  agency 

— Monitoring  locations  at  the  plant  (e.g., 
stacks  or  fuel  pipes  where  monitoring 
equipment  would  be  located)  for 
existing  monitoring  equipment,  as 
reported  to  U.S.  EPA,  or  to  the  State 
environmental  agency. 

•  For  each  unit  (boiler  or  combustion 
turbine)  at  the  plant: 

— ^An  identification  designation  (e.g.,  1, 
CT2)  as  reported  to  U.S.  EPA  and  EIA; 
if  not  currently  reporting  to  Federal 
government,  then  as  reported  to  the 
State  environmental  agency 

— A  description  of  each  unit  (e.g., 
combustion  turbine,  coal-fired  wet- 
bottom  boiler)  as  reported  to  U.S.  EPA 
and  EIA;  if  not  currently  reporting  to 
Federal  government,  then  as  reported 
to  the  State  environmental  agency  or 
State  utility  commission 

— Fuel  or  energy  source  used  as 
ra[x>rted  to  the  EIA  or  to  the  State 
utility  commission 

— Heat  input  (mmBtu)  in  May  1  through 
September  30  of  1995, 1996  and  1997 
as  reported  to  U.S.  EPA  and  EIA; 

— Estimated  historical  NOx  mass 
emissions  in  May  1  through 
September  30  of  1995, 1996  and  1997 
(as  reported  to  the  U.S.  EPA  or  the 
State  environmental  agency). 

•  For  each  electrical  generator  at  the 
plant: 

— Generation  identification  designation 
as  reported  to  U.S.  EPA  and  EIA;  if 


not  currentiy  reporting  to  Federal 
govenunent,  then  as  reported  to  the 
State  utility  commission 
— Nameplate  capacity  in  MWe  as 
reported  to  U.S.  EPA  and  EIA:  if  not 
currentiy  reporting  to  Federal 
government,  then  as  rspoited  to  the 
State  utility  commission 
—Electrical  generation  (MWh)in  May  1 
through  September  30  of  1995, 1996 
and  1997  as  reported  to  EIA. 
•  For  each  steam  turbine  at  the  plant 
that  is  used  to  generate  steam  output 
instead  or  in  addition  to  electricity: 
— ^An  identification  designation 
— Capacity,  in  mmBtu/hr  output  rate 
— Steam  output  (mmBtu)  (not  used  for 
electrical  generation)  in  May  1 
through  September  30  of  1995, 1996 
and  1997. 

The  Agency  believes  these  data  are 
needed  both  to  determine  the  output  of 
each  source  and  to  establish  a  unique 
identity  for  each  source  and  its  units. 
The  EPA  requests  comment  on  the 
specific  data  as  well  as  the  type  of  data 
supporting  the  proposed  allocations 
under  part  97. 

b  Non-EGUs.  For  any  allocation 
methodology  adopted,  the  total  number 
of  allocations  issued  to  non-EGUs 
would  equal  the  portion  (less  the  5 
percent  set-aside  discussed  below)  of 
the  trading  program  budget  in  the  State 
attributed  to  large  non-EGUs  (calculated 
as  described  in  section  VI.B.3.C.1.  of  this 
preamble  by  reducing  each  State's 
uncontrolled  non-EGU  NOx  emissions 
level  by  60  percent  and  assuming 
activity  growth  through  2007).  At  this 
time,  the  Agency  proposes  in  part  97  to 
use  heat  input  as  the  iMsis  for 
determining  allocations  for  large  non- 
EGUs  in  the  Federal  NOx  Budget 
Trading  Program.  The  EPA  proposes 
this  basis  for  both  the  initial  allocation 
period  of  2003  through  2005  and  for 
subsequent  years  of  tiie  program.  This 
difien  fit>m  the  method  used  to 
determine  the  aggregate  emission  level 
for  non-EGUs  (a  percentage  reduction 
from  historical  emissions)  because  at  the 
time  the  aggregate  level  was  determined 
(during  the  NOx  SIP  call  proposal 
process),  heat  input  data  for  individual 
imits  were  not  available.  Distributing 
allocations  on  a  heat-input  basis 
provides  a  fuel-neutral  method  of 
allocating  to  the  units  in  the  trading 
program  similar  to  the  allocation 
approaches  proposed  for  the  EGUs. 
Heat-input-based  allocations  also  allow 
for  reallocating  in  the  future  (to 
accommodate  new  units)  whereas 
allocations  based  upon  a  specific 
percentage  reduction  do  not.  Heat  input 
data  are  now  available  for  use  in 
developing  allocations,  and  the  Agency 


solicits  comment  (m  the  data  as  well  as 
the  use  of  heat  input  in  developing 
allocations. 

At  this  time,  the  Agency  is  not  aware 
of  any  databases  on  steam  output 
information  for  industrial  boilen. 
Therefore,  for  combustion  sources  other 
than  electrical  gensraton,  EPA  finds 
that  it  is  moot  appropriate  to  base 
allocations  upon  heat  input.  However. 
EPA  requests  comment  on  any  methods 
for  distributing  allowinoes  on  an  output 
basis  to  non-EGUs.  Comments  should 
address  the  availability,  quality,  and 
appropriateness  of  the  data  for 
regulatory  purposes  and/or  methods  to 
obtain  such  data. 

For  the  non-EGUs  subject  to  the 
Federal  trading  program.  EPA  proposes 
in  part  97  to  use  1995  heat  input  data 
in  the  allocation  calculation  for  the 
control  periods  in  200^,  2004,  and  2005: 
1995  data  are  the  most  recent  data  the 
Agency  knows  are  currentiy  available 
for  non-EGUs.  After  this  initial  period  of 
allocations,  as  with  the  EGUs,  the 
Agency  will  use  data  measured  during 
the  control  period  of  the  year,  that  is.  4 
yeare  before  the  year  for  which 
allocations  are  beii^  calculated. 

As  was  done  for  EGUs,  the  ^ency 
has  calculated  unit  specific  allocations 
for  large  non-EGUs.  These  unit  specific 
allocations  are  provided  in  Appendices 
A  and  B  of  part  97.  The  EPA  solicits 
comment  on  the  underlying  data  used  in 
these  allocations  and  the  methodology 
employed  in  determining  the 
allocations.  The  EPA  will  determine  the 
final  allocations  for  the  control  period 
in  2003  and  place  them  in  the  NATS  by 
April  1,  2000  for  thoee  units  that  are 
subject  to  a  FIP. 

For  the  non-EGU  allocations  proposed 
in  today's  notice,  EPA  determined 
initial  imadjusted  allocations  to  existing 
non-electric  generating  NOx  budget 
units  by  multiplying  a  NOx  emission 
rate  of  0.17  Ib/mmBtu  (the  average 
emission  rate  for  existing  non-electridty 
generating  budget  imits  after  controls 
are  in  place)  by  the  units'  historical  heat ' 
input  (described  above  as  1995  control 
season  data). 

After  determining  the  initial 
unadjusted  unit  allocations,  EPA 
adjusted  the  allocation  for  each  unit 
upMrard  or  downward  to  match  the 
porti(Hi  of  the  trading  program  budget  in 
the  State  attributed  to  large  non-EGUs. 
Then,  the  Agency  adjusted  the 
allocation  for  each  unit  in  the  State 
proportionately  so  that  the  total 
allocations  equaled  95  percent  of  the 
portion  of  the  trading  program  budget  in 
the  State  attributed  to  large  non-EGUs. 

The  Agency  proposes  in  part  97  to  set- 
aside  5  percent  of  the  non-EGU 
allocations  to  be  consistent  with  the 


allocation  for  EGUs.  The  EPA  solicits 
comment  on  this  approach  and  the 
proposed  size  of  the  set-aside. 

c.  Treatment  of  New  Sources.  As 
discussed  in  previous  sections,  the 
Agency  has  proposed  in  part  97  a  set- 
aside  for  new  sources  consistent  with 
the  provisions  of  part  96.  New  EGUs 
and  non-EGUs  required  to  participate  in 
the  Federal  NOx  Budget  Trading 
Program  vtrill  have  access  to  this  set- 
aside.  In  2003,  2004,  and  2005,  each 
State  set-aside  would  initially  hold  NOx 
allowances  equal  to  5  percent  of  the 
NOx  allowances  in  the  trading  program 
budget  in  the  State.  Starting  in  2006, 
each  State  set-aside  would  originally 
hold  2  percent  of  the  NOx  allowances  in 
the  trading  program  budget  in  the  State. 
At  the  end  of  each  relevant  control 
period,  EPA  will  return  any  allowances 
remaining  in  the  account  on  a  pro-rata 
basis  to  the  units  that  had  received  an 
original  allocation  that  had  been 
adjusted  to  create  the  new  source  set- 
aside  in  the  State. 

The  NOx  allowances  in  the  allocation 
set-aside  would  be  available  to  any  unit 
that  would  otherwise  be  eligible  for  an 
allocation  in  a  control  period  but  did 
not  receive  one  because  the  unit 
commenced  operation  during  or  after 
the  period  on  which  the  NOx  allowance 
allocations  for  existing  units  were 
based.  To  receive  NOx  allowances  from 
the  allocation  set-aside,  the  NOx 
Authorized  Account  Representative  for 
a  unit  would  submit  a  NOx  allowance 
request  to  the  Administrator.  The 
request  could  be  for  no  more  than  5 
consecutive  control  periods,  starting 
with  the  control  period  during  which 
the  unit  is  projected  to  commence 
operation  and  ending  with  the  control 
period  preceding  the  control  period  for 
which  it  has  sufficient  data  to  jeceive  an 
allocation  with  existing  budget  units. 
For  the  6th  year  or  later  (and  possibly 
earlier),  there  would  be  sufficient 
operating  data  for  the  unit  to  be 
incorporated  into  the  NOx  allowance 
allocations  with  existing  budget  imits. 
The  NOx  allowance  request  would  need 
to  be  submitted  prior  to  May  1  of  the 
first  control  period  for  which  NOx 
allowances  are  requested  and  after  the 
date  on  which  the  State  issues  a  permit 
to  construct  the  new  unit. 

Consistent  with  part  96,  the 
allowances  would  be  issued  to  new 
units  on  a  first-come,  first-served  basis. 
For  the  first  allocation  approach 
proposed  for  EGUs.  allowances  to  new 
electrit  generation  uiuts  would  be 
issued  at  a  rate  of  0.15  Ib/mmBtu 
multiplied  by  the  unit's  maximum 
design  heat  input  Following  each 
control  period,  the  unit  would  be 
subject  to  a  reduced  utilization 


calculation.  The  EPA  would  deduct 
NOx  allowances  following  each  control 
period  based  on  the  unit's  actual 
utilization.  Because  the  allocation  for  a 
new  imit  frt>m  the  set-aside  is  based  on 
maximum  design  heat  input,  this 
procedure  adjusts  the  allocation  by 
actual  heat  input  for  the  control  period 
of  the  allocation.  This  adjustment  is  a 
surrogate  for  the  use  of  actual  utilization 
in  a  prior  baseline  period  which  is  the 
approach  used  for  allocating  NOx 
allowances  to  existing  units. 

For  new  non-EGUs,  allowances  would 
be  issued  at  the  average  emission  rate 
(e.g..  .17  Ibs/mmBtu)  for  existing  budget 
units  (after  controls  are  in  place) 
multiplied  by  the  budget  imit's 
maximum  design  heat  input.  Following 
each  control  period,  the  source  would 
be  subject  to  a  reduced  utilization 
calculation  similar  to  that  described 
above  for  EGUs. 

For  the  second  and  third  allocation 
approaches  proposed  for  EGUs, 
allowances  to  new  EGUs  would  be 
issued  at  the  average  emission  rate  (in 
Ibs/kwh)  for  existing  budget  units  (after 
controls  are  put  in  place)  multipUed  by 
the  maximum  design  electrical 
generation  derived  from  operation  of  the 
new  budget  unit.  Following  each  control 
period,  the  budget  unit  would  be  subject 
to  a  reduced  utilization  calculation 
similar  to  that  described  above  imder 
the  first  approach. 

d.  Compliance  Supplement  Pool.  This 
notice  proposes  to  establish  Federal 
emissions  limits  for  sources  found  to 
significantiy  contribute  to  ozone 
nonattainment  problems  in  a  petitioning 
State.  These  sources  would  be  required 
to  comply  with  the  emissions  limits  by 
May  1.  2003.  As  discussed  in  the  final 
NOx  SIP  call  and  the  tedmical  support 
document  "Feasibility  of  Installing  NOx 
Control  Technologies  By  May  2003." 
EPA  believes  that  this  corapiiance  date 
is  a  feasible  and  reasonable  deadline. 
However,  EPA  received  comments  for 
the  NOx  SIP  call  expressing  concern 
that  some  sources  may  encounter 
unexpected  problems  installing  controls 
by  this  deadline  that,  in  turn,  could 
cause  unacceptable  risk  for  a  soiuce  and 
its  associated  industry.  Commenters 
explicitly  expressed  concern  related  to 
the  electricity  industry,  stating  that  the 
deadline  could  adversely  impact  the 
reliabiUty  of  the  electricity  supply. 

In  the  NOx  SIP  call,  EPA  addressed 
these  compliance  concerns  by  providing 
additional  flexibility  for  sources  to 
comply  with  the  requirements.  The  EPA 
is  proposing  that  similar  flexibiUty 
mechanisms  be  provided  in  part  97. 
First.  EPA  is  proposing  that  part  97 
include  h«nlHng  provisions  as  discussed 
in  section  III.B.2.h.  Second.  EPA  is 


proposing  that  part  97  include  a 
compliance  supplement  pool  that  may 
be  used  by  sources  to  cover  excess 
emissions  during  the  2003  and  2004 
ozone  seasons  that  are  unable  to  meet 
the  compUance  deadline.  The  proposed 
part  97  includes  a  separate  compliance 
supplement  pool  that  would  be 
available  to  the  sources  in  each  State 
identified  in  this  proposal. 

1.  Size  of  the  Compliance  Supplement 
Pool.  The  EPA  proposes  to  use  the  same 
compliance  supplement  pools  on  a 
State-by-State  l>asis  as  were  included  in 
the  final  NOx  SIP  call.  The  justification 
for  the  size  of  the  State  pools  is 
included  in  Uie  final  NOx  SIP  call. 
Table  2  shows  the  compUance 
supplement  pool  that  would  be 
available  to  sources  in  each  State 
identified  in  this  proposal. 

Table  2.— Compliance  Supplement 
Pools 

[Tons  of  NOx] 


State 


AUbama 

Connecticut  ....._.._.. 

Delaware 

District  of  Colunnbia 

II 


ll 

Kentucky 

Mavytand 

Massachusetts 

MichiQan _~ 

Misaouri 

NOW  aiofvoy  •••»• 

NewYoffc  

North  Carolina . 

Ohio  -» 

Pennsylvania ... 
Rhode  Island ... 
Soutt)  Caroiina 
Tennassee  ...... 

Virginia _ 

West  Virginia .« 
Wiaoortsin 


Cornpkanoe 

8H)plemer< 

pool 


10,361 

559 

417 

0 

10,919 

17.456 

19,738 

13,018 

3.662 

285 

15,350 

10,469 

1,722 

1331 

10,624 

22.947 

13.716 

0 

5.062 

12,093 

6.106 

16,937 

6,717 


2.  Distribution  of  the  Compliance 
Supplement  Pool  to  Sources.  In  the  fiiud 
NOx  SIP  call,  EPA  provides  States  with 
two  options  for  distributing  the  pool  to 
sources.  One  option  is  for  a  State  to 
distribute  some  or  all  of  the  pool  to 
sources  that  generate  eariy  reductions 
during  ozone  seasons  prior  to  May  1 . 
2003.  The  second  option  is  for  a  State 
to  run  a  pubUc  |HOoess  to  provide  tons 
to  sources  that  demonstrate  a  need  for 
a  compliance  extension.  Tons  that  are 
not  distributed  by  a  State  prior  to  May 
1,  2003  will  be  retired  by  EPA.  A  State 
wishing  to  use  the  compliance 
supplement  pool  under  the  NOx  SIP  call 
may  divide  the  pool  and  make  some  of 
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it  available  to  sources  through  both 
options,  or  may  use  only  one  of  the 
options  for  distributing  the  pool  to 
sources  prior  to  May  1,  2003.  Based  on 
these  options,  EPA  is  soliciting 
conunent  on  a  number  of  approaches  for 
distributing  the  pool  to  sources  under 
part  97. 

First,  EPA  solicits  comment  as  to 
whether  the  compliance  supplement 
pool  should  be  distributed  by  EPA  to 
sources  or  distributed  by  EPA  to  the 
States  that  have  sources  included  in  this 
proposal.  If  the  pools  were  distributed 
to  States,  the  States  would  then  be  able 
to  distribute  the  pool  to  sources.  Part  97 
is  primarily  designed  to  be  implemented 
and  administered  directly  by  EPA.  For 
this  reason,  it  may  be  most  efficient  for 
EPA  to  retain  the  responsibility  of 
distributing  the  pool  to  sources. 
However,  it  may  be  possible  to  provide 
more  flexibility  in  the  use  of  the  pool  for 
different  sources  if  States  were  provided 
the  distribution  responsibility. 

Second,  provided  that  EPA  decides  to 
retain  the  responsibility  of  distributing 
the  pool  to  sources,  EPA  solicits 
comment  on  two  options  for 
distribution.  First,  EPA  solicits 
comment  on  distributing  the 
compliance  supplement  pool  only  for 
early  reductions.  Under  this  option,  the 
Agency  would  distribute  allowances 
from  the  compliance  supplement  pool 
based  upon  the  optional  methodology 
the  Agency  laid  out  in  the  final  NOx  SIP 
call.  Using  that  methodology,  the 
Agency  could  issue  early  reduction 
credits  for  the  2001  and  2002  ozone 
season  to  units  that  have  installed  part 
75  monitoring  by  the  2000  control 
season,  have  reduced  their  emission  rate 
in  2001  or  2002  relative  to  their  rate  in 
2000  by  at  least  20  percent,  and  are 
operating  in  the  year(s)  in  which  they 
are  applying  for  early  reduction  credits 
at  an  emission  rate  below  .25  Ib/mmBtu. 
Provided  it  meets  all  of  these  criteria,  a 
unit  could  request  early  reduction 
credits  equal  to  the  difference  between 
.25  Ib/mmBtu  and  the  unit's  actual 
emissions  rate  multiplied  by  the  unit's 
actual  heat  input  for  the  applicable 
control  period.  The  Agency  laid  out  the 
reasons  for  adopting  each  of  these 
criteria  for  early  reduction  credits  in  the 
final  NOx  SIP  call.  Put  97  currently 
describes  this  option. 

Under  this  option,  if  the  tons  of  NOx 
in  the  State's  compliance  supplement 
pool  exceed  the  number  of  valid  early 
reduction  credit  requests  in  that  State, 
the  Agency  would  issue  one  allowance 
for  e^h  ton  of  early  reduction  credit 
requested.  Any  allowances  remaining  in 
the  compliance  supplement  pool  after 
all  valid  requests  have  been  granted 
would  be  retired  by  the  Agency.  If. 


however,  the  amount  of  valid  requests 
are  more  than  the  size  of  the  State's 
pool,  the  Agency  would  reduce  the 
amount  in  the  credit  requests  on  a  pro- 
rata basis  so  that  the  requests  equal  the 
size  of  the  State's  pool.  After  the 
requests  have  been  reduced,  the  Agency 
would  then  issue  allowances  based  on 
the  remaining  size  of  each  credit 
request. 

With  this  option,  sources  in  States  in 
the  Ozone  Transport  Commission  (OTC) 
that  are  subject  to  this  rulemaking 
would  be  allowed  to  bring  their  banked 
allowances  into  the  Federal  NOx  Budget 
Trading  Program  as  early  reduction 
credits  provided  the  sum  of  the  banked 
allowances  in  any  State  does  not  exceed 
the  size  of  the  State's  compliance 
supplement  pool.  As  is  the  case  under 
this  option  for  States  outside  of  the 
OTC,  any  remaining  credits  in  the 
compliance  supplement  pool  would  be 
retired.  If  the  NOx  budget  units  in  an 
OTC  State  hold  banked  allowances  from 
the  OTC  program  in  excess  of  the 
amount  of  credits  in  the  State's  pool,  the 
Agency  would  reduce  the  amount  of 
allowances  eligible  for  early  reduction 
credit  on  a  pro-rata  basis. 

The  Agency  solicits  comment  on  the 
methodology  for  issuing  early  reduction 
credits  in  this  option  as  well  as  the 
approach  that  limits  the  use  of  the 
compliance  supplement  pool  for  early 
reduction  credits.  Specifically,  the 
Agency  solicits  comment  on  alternative 
methods  for  calculating  early  reduction 
credits.  In  addition,  EPA  solicits 
comment  on  the  approach  specified  for 
integration  with  the  OTC  program. 

The  Agency  also  solicits  comment  on 
a  second  option  for  distribution  of  the 
compliance  supplement  pool.  Under 
this  second  option,  the  Agency  proposes 
that  a  portion  of  the  compliance 
supplement  pool  be  given  out  as  early 
reduction  credits  and  the  remaining 
portion  be  reserved  for  sources  that 
demonstrate  a  need  for  the  compliance 
supplement.  As  described  in  the 
preamble  to  the  final  NOx  SIP  call, 
sources  would  be  responsible  for 
demonstrating  to  the  Agency  and  the 
public  that  achieving  compliance  by 
May  1.  2003  would  create  undue  risk 
either  to  its  own  operation  or  associated 
industry.  The  administrator  of  the 
compliance  supplement  pool  would 
provide  the  public  an  opportunity  to 
comment  on  the  validity  of  the  need  for 
this  "direct  distribution"  of  the 
compliance  supplement. 

Under  this  option,  the  Agency  would 
grant  early  reduction  credits  using  the 
method  described  in  the  first  option  (or 
some  variation  of  that  approach)  before 
allowing  sources  access  to  the  direct 
distribution  credits  from  the  compliance 


supplement  pool.  The  Agency  proposes 
to  address  OTC  banked  allowances  held 
by  sources  subject  to  this  rulemaking  as 
suggested  in  the  first  option.  To  ensure 
that  the  compliance  supplement  is  only 
provided  to  sources  that  truly  need  a 
compliance  extension,  the  remaining 
credits  in  the  compliance  supplement 
pool  would  be  given  out  to  an  owner  or 
operator  of  a  source  that  demonstrates 
the  following: 

•  The  process  of  achieving  compliance  by 
May  1,  2003  would  create  undue  risk  for  the 
source  or  its  associated  industry.  For  electric 
generating  units,  the  demonstration  sliould 
show  that  installing  controls  would  create 
unacceptable  risks  for  the  reliability  of  the 
electricity  supply  during  the  time  of 
installation,  lliis  demonstration  would 
include  a  showing  that  it  was  not  feasible  to 
import  electricity  from  other  systems  during 
the  time  of  installation.  Non-electric 
generating  sources  may  also  be  eligible  for 
the  compliance  supplement  based  on  a 
demonstration  of  risk  comparable  to  that 
described  for  the  electricity  industry. 

•  It  was  not  possible  to  compensate  for 
delayed  compliance  by  generating  early 
reduction  credits  at  the  source  or  by 
acquiring  credits  generated  by  other  sources. 

•  It  was  not  possible  to  acquire  allowances 
or  credits  for  the  2003  ozone  season  from 
sources  that  will  make  reductions  beyond 
required  levels  during  the  2003  ozone  season. 

The  Agency  solicits  comment  on. this 
option  that  distributes  the  compliance 
supplement  pool  both  throu^  early 
reduction  credits  as  well  as  direct 
distribution.  Specifically,  the  Agency 
requests  comment  on  the  number  of 
credits  to  reserve  for  direct  distribution, 
the  methodology  used  for  direct 
distribution,  and  options  for  public 
review  of  the  direct  distribution.  The 
Agency  also  solicits  comment  on  the 
appropriate  administrator  of  the  direct 
distribution. 

Under  any  of  the  options  described 
above,  the  Agency  proposes  that  NOx 
allowances  issued  from  the  compliance 
supplement  pool  would  only  be 
avaUable  for  sources  to  use  for 
compliance  in  the  2003  or  2004  control 
periods.  Any  NOx  allowances  issued 
from  the  compliance  supplement  pool 
that  is  not  used  for  compliance  in  2003, 
would  be  considered  to  be  "banked"  for 
the  2004  control  period.  The  Agency 
proposes  to  retire  any  NOx  allowance 
issued  from  the  compliance  supplement 
pool  that  is  not  used  in  either  the  2003 
or  2004  control  (teriod  at  the  end  of  the 
2004  true-up  period  for  the  reasons 
dted  in  the  preamble  to  the  final  ^IOx 
SIP  call. 

e.  Emissions  Monitoring  and 
Reporting.  Subpart  H  of  part  97 
addresses  monitoring  and  reporting 
requirements  including,  among  other 
things,  general  requirements,  initial 


certification  and  recertification 
procedures,  out  of  control  periods, 
notifications,  recordkeeping  and 
reporting,  and  petitions.  These 
provisions  are  essentially  the  same  as 
the  monitoring-related  provisions  of 
part  96.  with  cross  references  to  the 
appropriate  sections  of  part  97.  The 
differences  between  the  provisions 
reflect  the  fact  that  administration  of  the 
monitoring  requirements  is  overseen  by 
EPA.  rather  than  by  EPA  and  the 
permitting  authority  in  the  model  state 
trading  program.  As  a  result,  for 
example,  monitoring  certification 
applications  are  submitted  to  the 
Atmiinistrator  and  the  appropriate  EPA 
Regional  Office  in  addititm  to  the 
permitting  authority,  and  the 
Administrator,  not  the  permitting 
authority,  will  act  on  the  applications. 
Further,  the  Administrator  handles  all 
audit  decertffications  and  all  petitions 
for  alternatives  to  the  monitoring 
requirements. 

Another  difference  is  that  in  the  State 
NOx  Budget  Trading  Program.  EPA 
included  heat  input  monitoring 
requirements  that  States  might  choose  to 
adopt  if  they  were  basing  their 
allocation  methodologies  on  heat  input. 
The  proposed  Federal  NOx  Budget 
Trading  Program  bases  its  allocation 
approach  on  heat  input.  Therefore.  EPA 
has  included  the  heat  input  mraiitoring 
and  reporting  requirements  in  proposed 
part  97.  Note  that  as  explained  in 
section  III.3.C.5  of  the  section  126 
proposal.  EPA  is  taking  comment  on 
three  diffarent  allocation  methodologies. 
Depending  on  the  methodology  chosen, 
monitoring  and  repotting  requirements 
would  vary. 

The  EPA  is  proposing  these  part  97 
provisi(»is  for  the  reasons  set  forth  both 
in  the  propoAsd  NOx  SIP  call  (63  FR 
2593S-40)  and  the  final  NOx  SIP  call 
and  in  order  to  minimize  differences 
between  the  Federal  and  State  NOx 
Budget  Trading  Programs. 

In  particular,  for  tne  reasons  set  forth 
in  the  NOx  SIP  call.  EPA  proposes  that 
NOx  budget  units  be  required  to  meet 
the  monitoring  and  reporting 
requirements  in  a  new  subpart  H  of  40 
CFR  part  75.  the  Acid  Rain  Program 
regulations  (63  FR  25938-40).  The  EPA 
hu  promulgated  these  revisions  to  part 
75  to  establish  NOx  mass  monitoring 
requirements  and  provide  greater 
flexibility  to  regulated  sources  in 
conjunction  with  the  final  NOx  SIP  call 
rale. 

/.  Opt'Ins.  Subpart  I  of  part  97 
addresses  the  opt-in  process  and 
procedures  applicable  to  operating  units 
that  are  not  NOx  budget  imits  under 
§  97.4.  but  are  located  in  a  State  that  is 
included  in  the  Federal  NOx  Budget 


Trading  Program  and  wish  to 
voluntuily  enter  (i.e.,  opt-in  to)  the 
trading  program.  The  opt-in  provisions 
can  further  redtice  the  cost  of  adiieving 
NOx  reductions  by  allowing  these  units 
to  join  the  NOx  Budget  Trading  Program 
and  make  incremental,  lower  cost 
reductions,  freeing  NOx  allowances  few 
use  by  other  NOx  budget  imits.  There 
are  potentially  individual  sources  not 
included  in  the  trading  program  that 
may  emit  significant  amounts  of  NOx 
and  are  able  to  achieve  cost-effective 
reductions;  allowing  these  sources  to 
join  the  program  would  reduce  the 
overall  cost  of  compliance  for  the 
program.  The  EPA  proposes  in  subpart 
I  to  allow  individual  combustion 
sources  that  vent  to  a  stack  the 
opportimity  to  opt-in  to  the  program  for 
purposes  of  the  FIP.  The  EPA  solicits 
comment  on  the  appropriateness  of 
these  opt-in  provisions. 

Subpart  I  addresses,  among  other 
things,  the  applicability  requirements, 
allocations,  procedtues  for  applying  for 
a  NOx  budget  opt-in  pennit.  the  process 
of  reviewing  and  approving  or  denying 
the  pennit.  contents  of  the  permit, 

Erocedures  for  withdravdng  as  a  NOx 
udget  opt-in  source,  and  changes  in 
regulatory  status.  The  provisions  of  this 
subpart  are  similar  to  the  opt-in 
provisions  in  part  96,  with  cross 
references  to  die  appropriate  sections  in 
part  97.  though  the  Administrator  plays 
a  greater  role  than  in  part  96  with  regard 
to  actions  on  opt-in  permits,  allocations, 
and  other  related  opt-in  submissions. 
For  example,  under  the  Federal  trading 
program,  opt-in  permit  applications  are 
submitted  to  both  the  Administrator  and 
the  pennitting  authority,  but  only  the 
Administrator  may  determine  whether 
the  imit  qualifies  as  a  NOx  budget  opt- 
in  source.  Furthermore  the 
Administrator,  rather  than  the 
permitting  authority,  allocates 
allowances  to  sources  in  the  Federal 
NOx  Budget  Trading  Program.  The  EPA 
is  proposing  these  part  97  provisions  for 
the  reasons  set  forth  both  in  the 
proposed  NOx  SOP  call  (63  FR  25940- 
42)  and  the  final  NOx  SIP  call,  and  in 
order  to  minimi^  differences  between 
the  Federal  and  State  NOx  Budget 
Trading  Programs. 

g.  Progmm  Administration.  As 
discussed  above,  the  Federal  NOx 
Budget  Trading  Program  would  be  run 
by  EPA.  The  EPA  would  idmitify  the 
tmits  covered  by  the  program,  detennine 
and  record  the  NOx  ^owance 
allocations,  receive  and  review 
monitoring  plans  and  monitoring 
certffication  applications,  and  take  the 
lead  in  enforcement.  As  discussed 
above.  States  would  still  be  responsible 
for  permitting. 


C.  New  Source  Review  (NSR) 

As  discussed  in  the  proposed  and 
final  NOx  SIP  call.  EPA  believes  that 
nonattainment  NSR  offset  requirements 
of  the  CAA  can  be  met  using  the 
mechanism  of  the  State  NOx  Budget 
Trading  Program  under  part  96. 
However,  because  the  Agency  is 
continuing  to  evaluate  a  number  of 
complex  issues  involved  with 
integrating  NSR  and  the  tradiitg 
program,  it  will  not  be  providing 
guidance  at  this  time.  The  EPA  intends 
to  provide  such  guidance  as  soon  as 
possible.  At  that  time,  the  EPA  will  also 
address  v«^ether  EPA  should  integrate 
NSR  with  the  trading  program  under 
part  97. 

Vn.  Noa<Tradiag  Sonroea  I 


A.  Introduction 

In  this  section  of  the  notice,  EPA 
siunmarizes  information  used  in 
establishing  the  prt^Mwed  regulations 
for  the  non-trading  source  categories. 
The  regulations  themselves  appear  at 
the  end  of  the  notice.  The  EPA 
encourages  readers  to  provide 
information  and  regulatory  suggestions 
to  allow  EPA  to  improve  the  proposed 
rules'  clarity  and  provide  for  least-cost 
compliance  approaches.  In  many  cases, 
affected  sources  are  already  subject  to 
existing  State  and  local  emissions 
reduction  requirementa,  (md  the 
responsible  State  and  local  agencies 
may  be  developing  further  regulatory 
initiatives  as  piart  of  their  ongoing  SD* 
effcHts.  The  EPA  invites  comment  on 
approaches  to  craft  the  FIP  rules  in  a 
manner  which,  to  the  extent  possible, 
matches  the  fonnat  of  State  or  local 
regulations  and  minimizes  conflict 
between  the  Federal  regulatory  regime 
and  current  or  proposed  State  and  local 
requirementa.  However,  it  is  important 
that  the  projected  emissions  decreases 
from  the  FIP  rules  are  adequate  to 
achieve  the  ranissions  budget  assigned 
in  the  NOx  SIP  call  final  rulemaking. 

R.Pennits 

As  mentioned  earlier,  the  regulations 
governing  State  permitting  tmder  title  V 
define  an  "applicable  requirement," 
%^iich  must  be  reflected  in  a  title  V 
operating  pennit,  as  including  any 
standard  or  other  requirement  provided 
for  in  the  appUcable  implementation 
plan  approved  or  {Htxnulgated  by  EPA, 
throu^  rulemaking  imder  title  I  of  the 
CAA.  that  implementa  the  relevant 
requirementa  of  the  CAA.  including  any 
revisions  to  that  plan  promulgated  in 
part  52  of  this  diapter  (40  CFR  70.2). 
Knoe  today's  proposed  rule  is  being 
promidgated  under  title  I.  the 
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requirements  of  this  rule  are  applicable 
requirements  imder  §  70.2  and  must  be 
reflected  in  the  title  V  operating  permit 
of  sources  subiect  to  the  HP  that  are 
required  to  have  such  a  permit.  The  EPA 
believes  that  the  large  stationary 
internal  combustion  engines  and  cement 
kibis  subject  to  the  FIP  are  required  to 
have  a  title  V  permit.  Further,  all  State 
and  local  air  permitting  authorities 
currently  have  EPA-approved  title  V 
operating  permits  programs. 
Consequently,  these  State  and  local 
agencies  would  be  the  permitting 
authorities  for  the  sources  subject  to  the 
FTP. 

C.  Stationary  Internal  Combustion 
Engines 

1.  Rule  Requirements 

As  described  in  the  NOx  SIP  call, 
EPA's  budget  calculation  includes  a  90 
percent  decrease  from  uncontrolled 
levels  for  the  large  sources  in  this 
category.  The  FTP  rules  proposed  today 
are  designed  to  achieve  that  90  percent 
emissions  decrease,  averaged  over  a 
rolling  30-day  period,  using  control 
technologies  that  are  estimated  to  be 
less  than  S2.000  pet  ton  of  NOx 
removed  on  average.  The  requirements 
are  contained  in  the  regulatory  section 
of  this  notice.  To  ensure  that  the  rules 
apply  only  to  large  sources,  the 
regulation  includes  a  size  cutoff  of 
between  2,400  and  4,400  brake 
horsepower,  depending  on  the  fuel. 

2.  Background 

The  control  level  selected  for  spark 
ignited  rich-bum  engines  is  a  limit  of 
110  parts  per  million  by  volume  (ppmv) 
NOx  at  1 5  percent  oxygen  (O2)  for 
engines  that  are  2400  brake  horsepower 
(hp)  or  larger.  This  represents  non- 
selective catalytic  reduction  (NSCR) 
control.  The  NSCR  provides  the  greatest 
NOx  reduction  of  all  technologies 
considered  in  the  Alternative  Control 
Techniques  (ACT)  dociunent  for  "NOx 
emissions  from  Stationary  Reciprocating 
Internal  Combustion  Engines"  (EPA- 
453/R-93-032)  and  is  capable  of 
providing  a  90  to  98  percent  reduction 
in  NOx  emissions.  The  range  of 
controlled  NOx  is  reported  to  be  0.3  to 
1.6  grams  per  brake  horsepower-hour  (g/ 
hp-hr).  or  20  to  110  ppmv  (at  15  percent 
C^)  in  the  ACT  document.  The  lower 
end  of  the  range  represents  98  percent 
control  and  the  upper  end  represents  90 
percent  control.  According  to  the  ACT 
doounent,  one  NSCR  supplier 
guarantees  98  percent  reduction. 
However,  an  alternative  limitation  of  90 
percent  reduction  was  selected  because 
98  percent  reduction  is  based  on  a 
single  supplier's  guarantee.  Engines  that 


are  2400  hp  or  larger  have  the  potential 
to  emit  1  ton  of  NOx  pet  day- 

The  control  level  selected  for  spark 
ignited  lean-bum  engines  is  a  limit  of 
125  ppmv  NOx  at  15  percent  O3  for 
engines  that  are  2400  hp  or  larger.  This 
represents  selective  catalytic  reduction 
(SCR)  control.  The  SCR  provides  the 
greatest  NOx  reduction  of  all 
technologies  considered  in  the  ACT 
document  for  lean-bum  engines  and  is 
capable  of  providing  a  90  percent 
reduction  ia  NOx  emissions.  Engines 
that  are  2400  hp  or  larger  have  the 
potential  to  emit  1  ton  or  more  of  NOx 
per  day. 

The  control  level  selected  for  diesel 
engines  is  a  limit  ef  175  ppmv  NOx  at 
IS  percent  O3  for  engines  that  are  3100 
hp  or  larger.  This  represents  SCR 
control.  The  SCR  provides  the  greatest 
NOx  reduction  of  all  technologies' 
considered  in  the  ACT  document  for 
diesel  engines  and  is  capable  of 
providing  a  90  percent  reduction  in 
NOx  emissions.  Engines  that  are  3100 
hp  or  larger  have  the  potential  to  emit 
1  ton  or  more  of  NOx  per  day. 

The  control  level  selected  for  dual 
fuel  engines  is  a  limit  of  125  ppmv  NOx 
at  15  percent  O3  for  engines  that  are 
4400  hp  or  larger.  This  represents  SCR 
control  which  provides  the  greatest  NOx 
reduction  of  all  technologies  considered 
in  the  ACT  document  for  dual  fuel 
engines.  The  SCR  is  capable  of 
providing  a  90  percent  reduction  in 
NOx  emissions  from  dual  fuel  engines. 
Dual  fuel  engines  that  are  4400  hp  or 
larger  have  the  potential  to  emit  1  ton 
of  NOx  per  day. 

To  ensure  compliance  with  these 
post-combustion  controls.  EPA  is 
proposing  requiring  affected  sources  to 
install  continuous  emissions  monitoring 
systems  (CEMS).  The  CEMS  must  meet 
the  requirements  of  40  CFR  part  60.  The 
EPA  is  proposing  the  part  60 
requirements  rather  than  the  part  75 
requirements  because  the  rule  does  not 
regulate  mass  emissions,  but  instead 
regulates  on  a  volumetric  (parts  per 
million)  basis. 

The  EPA  invites  comment  on 
alternative  approaches  to  monitoring 
emissions,  including  CEMS  meeting  the 
requirements  of  40  CFR  part  75.  The 
EPA  specifically  requests  comments  on 
the  use  of  predictive  emissions 
monitoring  systems  (PEMS).  The  EPA 
will  give  greater  consideration  to 
comments  that  provide  data 
demonstrating  the  accuracy  of 
alternative  methods  such  as  PEMS. 
particularly  if  the  data  provide  a 
comparison  of  the  alternative  method  to 
simultaneous  data  gathered  using  either 
a  CEM  or  using  EPA  reference  method 
testing.  More  consideration  will  also  be 


given  to  data  that  provide  complete' 
information  about  the  range  of  unit 
operating  parametets  that  the  method 
was  tested  over.  If  commenters  do  not 
have  these  data  avail^le.  EPA  requests 
comments  explaining  why  the 
alternative  methods  would  be  valid  over 
the  range  of  operating  conditions  that 
the  unit  could  be  expected  to  be 
operating. 

D.  Cement  Manufiictnring 

1.  Rule  Requirements 

As  described  in  the  NOx  SIP  call, 
EPA's  budget  calculation  includes  a  30 
percent  decrease  from  uncontrolled 
levels  for  the  large  sources  in  this 
category.  The  FIP  rules  proposed  today 
are  designed  to  achieve  that  30  percent 
emissions  decrease  using  control 
technologies  that  are  estimated  to  be 
less  than  $2,000  per  ton  of  NOx 
removed.  The  requirements  are  to  install 
and  operate  low-NOx  burners,  mid-kiln 
firing,  or  alternative  control  techniques, 
subject  to  EPA  approval,  that  achieve  at 
least  the  same  emissions  decreases  as 
low-NOx  bumera  or  mid-kiln  firing. 
These  requirements  are  contained  in  the 
regulatory  section  of  this  notice.  To 
ensure  that  the  rules  apply  only  to  large 
sources,  the  rule  applies  only  to  kilns 
with  process  rates  of  at  least  the 
following: 

Long  dry  kilns — 12  tons  per  hour  (TPH) 
Long  wet  kilns— 10  TPH 
Preheater  kilns— 16  TPH 
Precalciner  and  preheater/precalciner 

kibis— 22  TPH 

For  the  purpose  of  determining 
alternative  control  techniques  that  EPA 
would  consider,  it  should  be  noted  that 
EPA  expects  the  following  emissions 
limits  can  be  met  by  low-NOx  bumen 
or  mid-kiln  firing: 

(i)  For  any  long  wet  kiln.  6.0  lbs/ton 
of  clinker  produced  when  averaged  over 
any  30  consecutive  days. 

(ii)  For  any  long  dry  kiln,  S.l  lbs/ton 
of  clinker  produced  when  averaged  over 
any  30  consecutive  days. 

(iii)  For  any  preheater  kiln,  3.8  lbs/ton 
of  clinker  produced  when  averaged  over 
any  30  consecutive  days. 

(iv)  For  any  preheater/precalciner  or 
precalciner  Idln.  2.8  lbs/ton  of  clinker 
produced  when  averaged  over  any  30. 
consecutive  days. 

2.  Background 

There  are  4  types  of  cement  kilns: 
long  wet,  long  dry,  preheater,  and 
precalciner,  as  described  in  the  ACT 
docimient  for  "NOx  emissions  from 
Cement  Manufacturing"  (EPA-453/R- 
94-004).  For  purposes  of  developing  this 
mle.  EPA  is  using  the  average  of  the 
standard  EPA  emission  factor  (see 
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Volume  I:  "Stationary  Point  and  Area 
Sources."  Chapter  11.  "Mineral 
Products  Industry  Compilation  of  Air 
Pollutant  Emission  Factora."  AP-42. 
Fifth  Edition,  EPA)  and  ACT  document 
uncontrolled  emission  facton.  Available 
NOx  controls  with  cost  effectiveness 
less  than  $2.000/ton  (expressed  in  1992 
dollan)  and  which  achieved  the  most 
reductions  are: 

a.  Mid-Kiln  firing.  Cost  effectiveness 
of  $43O-610/ton.  Applicable  for  long 
wet  and  long  dry  kilns.  Ten  long  kilns 
have  been  modified  for  mid-kiln  firing. 
Two  emission  tests  show  NOx 
reductions  of  18  and  36  percent. 

b.  Low-NOx  biuner.  Cost  effectiveness 
of  $830-1 .330/ton.  Applicable  for  all 
kilns.  Experimental  tests  show  NOx 
reductions  of  20-30  percent. 
Subsequent  to  the  ACT  document,  one 
test  at  an  indirect  fired-coal  system  with 
a  low-NOx  burner  ^ows  reduction  of 
28  percent. 

c.  Selective  noncatalytic  reduction. 
Cost  effectiveness  of  $440-1 .240/ton. 
Applicable  for  preheater  and  precalciner 
kihis.  Two  experimental  tests-^^Ox 
reductirais  of  27-40  percent 

Tlie  definitions  in  the  proposed  rule 
are  generally  from  the  cement  ACT 
document  and  the  Mojave  Desert. 
California  rule  for  portland  cement 
(AQMD  Rule  1161).  The  compliance 
determination,  monitoring  and 
recordkeeping  requirements, 
exemptions,  and  test  method  sections 
are  adapted  primarily  from  the  Mojave 
Desert  mle.  In  addition,  cement  rules 
frtjm  the  following  areas  were 
examined:  Santa  Barbara  County 
(California),  States  of  Florida.  New 
Hampshire,  Maine.  Massachusetts, 
Northeast  States  for  Coordinated  Air 
Use  Management  and  Sacramento 
Metropolitan  (California). 

To  ensure  compliance  with  these 
requiremmts  and  to  determine  the 
emissions  reductions.  EPA  is  proposing 
requiring  affected  sources  to  complete 
an  initial  performance  test  and 
subsequent  annual  testing.  The  EPA  is 
proposing  this  approach  rather  than 
requiring  CEMS  because  EPA  is  not 
requiring  these  sources  to  meet  an 
emission  limit,  either  on  a  rate  basis  as 
IC  engines  are,  or  on  a  mass  basis  as  - 
imits  subject  to  the  trading  program  are. 
Rather,  cement  kilns  are  required  to 
demonstrate  that  controls  have  been 
installed  and  are  being  properly 
operated.  The  proposed  combustion 
controls,  once  installed  and  operating, 
are  expected  to  be  effective  over  the 
ozone  season  and  are  not  subject  to  as 
much  imcertainty  as  some  post- 
combustion  controls,  where,  for 
example,  the  amount  of  reagent  injected 
by  the  operator  on  a  daily  or  hourly 


basis  is  critical.  Any  cement 
manufacturing  units  that  choose  to  opt- 
in  to  the  trading  program  would  need  to 
install  and  operate  CEMS  consistent 
vnth  the  requirements  of  40  CFR  part 
75.  The  part  75  requirements  are 
necessary  in  a  tracing  program  because 
consistent  and  accurate  monitoring  of 
emissions  is  necessary  for 
accountability  regarding  compliance 
with  the  requiranent  to  hold  NOx 
allowances  and  to  ensure  that  a  ton  of 
emissions  attributed  to  one  source  in 
one  State  is  equivalent  to  a  ton 
attributed  to  another  source  in  the  same 
or  another  State. 

The  EPA  invites  comment  on 
alternative  approaches  to  monitcning 
emissions  for  this  industry,  including 
CEMS  meeting  the  requirements  of  40 
CFR  part  60  or  part  75.  The  EPA 
specifically  requests  comm^its  on  the 
use  of  PEMS.  The  EPA  will  give  greater 
consideration  to  comments  that  provide 
data  demonstrating  the  accuracy  of 
alternative  methods  such  as  PEMS. 
particularly  if  the  data  provide  a 
comparison  of  the  alternative  method  to 
simultaneous  data  gathered  using  either 
a  CEM  or  using  EPA  refarence  method 
testing. 

Vm.  AdministratiTe  Requirements 

A.  Regulatory  Impact  Analysis 

Under  Executive  Order  12866  (58  FR 
51735.  October  4, 1993),  the  Agency 
must  determine  whether  the  r^ulatory 
action  is  "significant"  and.  therefore, 
subject  to  Office  of  Management  and 
Budget  (OMB)  review  and  the 
requirements  of  the  Executive  Order. 
The  Order  defines  "significant 
regulatory  action"  as  one  that  is  likely 
to  result  in  a  rule  that  may: 

1.  Have  an  annual  effect  on  the 
economy  of  $100  million  or  more  or 
adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
State,  local,  or  tribal  governments  or 
conmumities; 

2.  Create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agency; 

3.  Materially  alter  the  budgetary 
impact  of  entitlements,  grants,  user  fees, 
or  loan  programs  or  the  rights  and 
obligations  of  recipients  thereof;  or 

4.  Raise  novel  1^1  or  policy  issues 
arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  the  Eicecutive  Order. 

The  EPA  believes  that  this  action  is  a 
"significant  regulatory  action"  because 
it  would  have  an  annual  efiiect  aa  the 
economy  of  approximately  $1.7  billion. 
The  EPA  has  estimated  benefits  from 


this  proposal  in  the  range  of  $1.1-4.2 
billion,  writh  EPA's  best  estimate  being 
$3.4  billion.  Therefore,  the  NPR  was 
submitted  to  OMB  for  review.  Any 
written  comments  from  OMB  to  B'A 
and  any  written  EPA  response  to  those 
comments  are  included  in  the  docket. 
The  docket  is  available  for  public 
inspection  at  the  EPA's  Air  Docket 
Se(^(Hi.  which  is  listed  in  the 
AOORESKS  section  of  this  preamble. 
Detailed  information  on  the  benefits  and 
costs  of  changes  in  NOx  emissions  is 
contained  in  the  RIA  in  the  NOx  SIP  call 
dodwt,  which  also  serves  as  the  RIA  for 
the  FIP  proposal. 

The  Q'A  is  proposing  to  regulate  NOx 
emissions  from  stationary  sources  in  the 
following  catgegories  located  in  22 
States  and  the  District  of  Columbia: 
electric  power  generating  units, 
industrial  boilns  and  turbines,  cement 
manufactiuing  and  internal  combustion 
engines.  This  will  lead  to  the  placement 
of  NOx  controls  on  operating  units  in 
these  categories.  Therefore,  EPA  has 
estimated  the  NOx  emissions  reductions 
and  costs  resulting  bma  this  proposal 

Analytical  limitations  prevented  EPA 
from  estimating  the  costs  of  a  single, 
State-specific  cap-and-trade  program  for 
the  large  EGUs  and  non-EGU  point 
sources.  Therefore,  the  Agency 
estimated  the  impacts  of  a  regional  cap- 
and-trade  program  only  for  the  EGUs  at 
this  time.  For  non-EGUs  in  the  core 
trading  program,  EPA  assumed  a  least- 
cost  analysis  as  described  in  the  NOx 
SIP  call.  Finally,  EPA  assumed 
emissions  decreases  from  large  cement 
plants  and  stationary  int«mal 
combustion  engines  using  a  command- 
and-control  type  approach  since  trading 
may  not  be  immediately  available  as  an 
option  for  these  sources. 

B.  Impact  on  Small  Entities 

1.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibihty  Act  (RFA). 
as  amended  by  the  Small  Business 
Regulatory  EsJoroement  Fairness  Act 
(SBREFA),  provides  that  n^enever  an 
agency  is  required  to  publish  a  general 
notice  of  proposed  rulemaking,  it  must 
prepare  and  make  available  an  initial 
regulatOTy  flexibility  analysis,  unless  it 
certifies  that  the  proposed  rule,  if 
promulgated,  will  not  have  "a 
significant  economic  impact  on  a 
substantial  number  of  small  entities." 

In  the  process  of  developing  this 
ndemaking.  EPA  worked  with  the  Small 
Business  Administration  (SBA)  and  the 
Office  of  Managmnent  and  Budget 
(OMB)  and  obtained  input  from  small 
businesses,  small  governmental 
jurisdictions,  and  small  organizations. 
On  June  23. 1998.  EPA's  Small  Business 
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Advocacy  chairperson  omvened  a 
Snudl  Business  Advocacy  Review  Panel 
under  section  609(b)  of  the  RFA  as 
amended  by  SBREFA.  For  this  proposal, 
in  addition  to  its  chairperson,  the  Panel 
consisted  of  EPA's  Deputy  Director  of 
the  OfBce  of  Air  Quality  Planning  and 
Standards  within  the  Office  of  Air  and 
Radiation,  the  Administrator  of  the 
Office  of  Information  and  Regulatcny 
Affairs  within  the  OMB,  and  the  Chief 
Counsel  for  Advocacy  of  the  SBA. 

As  described  below,  this  Panel 
conducted  an  outreach  effort  and 
completed  a  report  on  the  PIP  proposal. 
The  re{>ort  provides  background 
information  on  the  proposed  rule  being 
developed  and  the  types  of  small 
entities  that  would  be  subject  to  the 
proposed  rule,  describes  efforts  to 
obtain  the  advice  and  recommendations 
of  representatives  of  those  small 
entities,  summarizes  the  comments  that 
have  been  received  to  date  from  those 
representatives,  and  presents  the 
findings  and  recommendations  of  the 
Panel;  the  completed  report,  comments 
of  the  small  entity  representatives,  and 
other  information  are  contained  in  the 
docket  for  this  rulemaking. 

It  is  important  to  note  that  the  Panel's 
findings  and  discussion  are  based  on  the 
information  available  at  the  time  this 
report  was  drafted.  The  EPA  is 
continuing  to  conduct  analyses  relevant 
to  the  proposed  rule,  and  additional 
information  may  be  developed  or 
obtained  during  the  remainder  of  the 
rule  development  process.  The  Panel 
makes  its  report  at  a  preliminary  stage 
of  rule  development  and  its  report 
should  be  considered  in  that  light.  At 
the  same  time,  the  report  provides  the 
Panel  and  the  Agency  with  an 
oppoitimity  to  identify  and  explore 
potential  ways  of  shaping  the  proposed 
rule  to  minimize  the  burden  of  the  rule 
on  small  entities  while  achieving  the 
rule's  statutory  piuposes.  Any  options 
the  Panel  identifies  for  reducing  the 
rule's  regulatory  impact  on  small 
entities  may  require  further  analysis 
and/or  data  collection  to  ensure  that  the 
options  are  practicable,  enforceable, 
environmentally  sound  and  consistent 
with  the  statute  authorizing  the 
proposed  rule. 

2.  Outreach  to  Small  Entity 
Representatives 

In  consultation  with  the  SBA,  EPA 
invited  36  small  entity  representatives 
to  participate  in  its  outreach  efforts  on 
this  proposal.  The  EPA,  OMB,  and  SBA 
held  an  initial  outreach  meeting  with  a 
group  of  small-entity  representatives  in 
Washington.  DC  on  April  14,  1998.  The 
purpose  of  this  meeting  was  to 
familiarize  the  small-entity 


representatives  Mrith  the  substance  of 
the  rulemaking  and  the  kinds  of  sources 
being  considered  for  regulation,  and  to 
solicit  comment  on  these  topics. 
Subsequent  to  the  meeting,  the 
representatives  submitted  follow-up 
comments  in  writing.  The  primary 
outreach  was  accomplished  by  a 
meeting  with  the  small-entity 
representatives  in  Washington.  D.C.  on 
August  4. 1998.  The  piupose  of  this 
meeting  was  to  present  the  results  of 
EPA's  analysis  on  small-entity  impacts, 
and  to  solicit  comment  on  this  analysis 
and  on  suggestions  for  impact 
mitigation.  Subsequent  to  the  meeting, 
the  representatives  submitted  follow  up 
comments  in  writing. 

To  define  small  entities.  EPA  used  the 
SBA  industry-specific  criteria  pubUshed 
in  13  CFR  section  121.  The  SBA  size 
standards  have  been  established  for 
each  type  of  economic  activity  under 
the  Standard  Industrial  Classification 
(SIC)  System.  Due  to  their  NOx-eroitting 
properties,  the  following  industries  have 
the  potential  to  be  affected  by  the  NOx 
FIP  rulemaking: 

SIC  Codes  in  Division  D:  Manu£acturing 

2611— Pulp  mills 

2819— Industrial  Inorganic  Materials 

2821 — Plastics  Materials.  Synthetic  Resins, 

and  Nonvulcanizable  Elastomers 
2869 — Industrial  Organic  Chemicals 
3211— Flat  Glass 
3221 — Class  Containers 
3229 — Pressed  and  Blown  Glass  and 

Glassware 
3241— Cement.  Hydraulic 
3312— Steel  Works.  Blast  Furnaces,  and 

Rolling  Mills 
3511 — Steam.  Gas,  and  Hydraulic  Turbines 
3519— Stationary  Internal  Combustion 

Engines 
3585 — Air-Conditioning  and  Waim-Air 

Heating  Equipment  and  Commercial  and 

Industrial  Refrigeration  Equipment 

SIC  Codes  in  Division  E:  Transportation. 
Communications.  Electric.  Gas.  and 
Sanitary  Services 

SIC  Major  Group  49:  Electric,  Gas,  and 
Sanitary  Services,  including: 

4911^lectric  Utilities 

4922 — Natural  Gas  Transmission 

4931 — Electric  and  other  Gas  Services 

4961 — Steam  and  Air  Conditioning  Supply 

3.  Potentially  Affected  Small  Entities 

The  primary  topic  of  the  Panel 
discussion  was  the  applicability  of  the 
FIP  to  the  various  categories  of  NOx- 
emitting  sources,  the  costs  the  rule 
would  impose,  and  the  possibility  of 
further  reducing  rule  applicability. 
Secondary  topics  included  emissions 
monitoring  and  other  potentially 
duplicative  Federal  rules.  These 
discussions  are  summarized  below. 


The  FIP  rulemaking  is  potentially 
applicable  to  all  stationary-source.  NOx- 
emitting  entities  in  the  23-jurisdiction 
area  covered  by  the  FIP.  The  EPA 
estimates  that  the  total  number  of  such 
entities  is  approximately  5300,  of  which 
about  1200  are  small  entities.  Based 
primarily  on  considerations  of  overall 
cost  effectiveness  and  administrative 
efficiency.  EPA  is  considering  reducing 
this  appUcability  based  on  several 
factors  including  input  from  this  Panel. 
Specifically.  EPA  is  proposing  to 
exempt  (i.e..  not  regulate)  a  number  of 
source  categories  from  being  subject  to 
this  regulation  based  on  factors  such  as 
low  relative  emissions  and  lack  of  an 
identified  NOx  control  technology. 
Additional  categories  of  sources  are 
being  considered  for  exemption  because 
they  may  not  be  highly  cost  effective  to 
control,  with  EPA  considering  an 
average  cost  effectiveness  of  $2000  per 
ton  of  NOx  removed  as  the  upper  limit 
for  highly  cost-effective  reductions. 
These  factors  are  discussed  in  detail  in 
section  IV.F,  Other  Point  Source 
Categories,  of  this  notice. 

If  EPA  takes  final  action  as  proposed 
today  with  this  reduced-applicability 
approach,  the  FIP  will  apply  only  to  the 
following  types  of  sources:  EGUs. 
industrial  boilers  and  combustion 
turbines,  and  internal  combustion 
engines  and  cement  manufacturers.  The 
stringency  levels  of  control  EPA 
currently  intends  to  propose  for  these 
types  of  sources  is  as  follows:  for  EGUs. 
an  emission  rate  of  0.15  poimds  of  NOx 
per  million  BTU:  for  industrial  boilers 
and  combustion  turbines,  an  emission 
reduction  of  60  percent:  for  internal 
combustion  engines,  an  emission 
reduction  of  90  percent;  and  for  cement 
manufactiuers,  an  emission  reduction  of 
30  percent.  At  these  stringency  levels, 
the  estimated  number  of  small  entities 
that  would  be  affected  is  as  follows: 

•  Electric  Generating  Units — 114 
small  entities. 

•  Industrial  Boilers  and/or 
Combustion  Turbines — 31  small 
entities. 

•  Internal  Combtistion  Engines  and 
Cement  Manufacturers — 8  small 
entities. 

EPA  has  further  estimated  that,  of 
these  affected  small  entities,  the 
following  would  experience  compliance 
costs  equal  or  greater  to  1  percent  of 
their  revenues: 

•  Electric  Generating  Units — 32  small 
entities. 

•  Industrial  Boilers  and  Combustion 
Turbines — 7  small  entities. 

•  Internal  Combustion  Engines  and 
Cement  Manufacturers — 3  small 
entities. 
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Of  these.  EPA  estimates  that  about  18 
small  entities  with  EGUs  and  4  small 
entities  with  industrial  boilers  or 
turbines  would  see  costs  greater  than  3 
percent  of  revenues,  and  that  no  IC 
engines  or  cement  manufacturers  would 
see  costs  above  3  percent  of  revenues. 

Focusing  the  rule  on  these  categories 
would  constitute  a  reduction  of  over  85 
percent  in  the  nimiber  of  small  entities 
affected  by  the  rule:  out  of  1200 
potentially-affocted  small  entities,  over 
1000  would  be  exempted,  with  only  153 
small  entities  remaining.  The  Panel 
received  written  comments  fit>m  three 
small-entity  representatives  strongly 
endorsing  these  exemptions. 

4.  Panel  Findings  and  EPA  Actions 

a.  Exemptions.  The  Panel  agreed  with 
the  general  approach  EPA  is  proposing 
to  define  the  scope  of  the  rule.  The 
Panel  recommended  that  the  categorical 
exemptions  noted  above  be  included  in 
the  proposal,  and  further  recommended 
that  the  applicability  of  EPA's  proposed 
rule  be  limited  to  the  categories  shown 
in  that  section.  As  discussed  in  section 
IV  of  this  notice.  EPA  is  proposing  to 
limit  applicability  as  recommended  by 
the  Panel.  Furthermore,  as  described 
below,  the  Panel  considered  it 
appropriate  to  explore  additional 
options  for  reducing  the  impact  of  the 
rule. 

Several  of  the  small  entity 
representatives  suggested  that  EPA 
exempt  all  small  entities  bxun  this 
rulemaking.  Although  EPA  does  not  feel 
that  a  blanket,  across-the-board 
exemption  could  be  supported,  EPA  is 
receptive  to  proposals  for  further 
exemptions,  up  to  and  including 
exempting  all  small  entities  if  that  could 
be  sho«tm  to  be  appropriate.  As 
recommended  by  the  Panel.  EPA  solicits 
comment  on  additional  types  of  small- 
entity  exemptions  and  the  rational  bases 
on  which  such  exemptions  could  be 
made,  such  as  disproportionate  ability 
to  bear  costs  and  administrative  burden. 
Further,  where  such  exemptions  are 
recommended,  EPA  solicits  comment  on 
specific  approaches  to  achieving  the 
total  emissions  reductions  proposed  in 
the  FIP  since  additional  types  of  small- 
entity  exemptions  would  create  an 
emissions  shortfall;  approaches  could 
include  tighter  limits  on  certain  sources 
affected  by  the  FIP  or  revision  of  the 
NOx  SIP  call  budget. 

b.  Continuous  Emissions  Monittaing 
Systems.  The  Panel  received  both 
written  and  oral  comments  to  the  effect 
that  CEMS  would  be  prohibitively 
costly  for  many  industrial  boilers, 
representing  a  significant  part  of  the 
cost  of  the  rule.  The  EPA  believes  that 
to  enhance  the  enforceability  of  the 


emission  limitation  in  the  FIP.  (as 
required  by  section  110(a)(2)(A)),  it  is 
necessary  for  all  sources  in  the  trading 
program  to  be  subject  to  accurate  and 
consistent  monitoring  requirements 
designed  to  demonstrate  compliance 
with  a  mass  emission  limitation,  and. 
therefore,  intends  to  require  all  large 
imits  to  monitor  NOx  mass  emissions 
using  CEMS  (including  imits  opting-in 
to  the  trading  program).  The  EPA  is 
currently  considering  whether  to  require 
CEMS  for  both  trading  and  non-trading 
sources  in  this  rule.  However.  EPA  does 
believe  that  it  is  appropriate  to  provide 
lower-cost  monitoring  options  for  imits 
with  low-NOx  mass  emissions,  and. 
therefore,  intends  to  allow  non-CEMS 
alternatives  for  imits  that  have 
emissions  of  less  than  50  tons  per  year 
of  NOx.  This  cutoff  will  provide  reUef 
for  boilere  large  enough  to  be  covered  by 
the  rule,  but  that  run  for  a  smaller 
number  of  hours  each  year,  including 
any  such  boilera  owned  by  small 
entities. 

The  OMB  and  SBA  share  the 
commenters'  ccmcem  for  the  potentially 
high  cost  of  CEMS  requirements. 
Consistent  with  this  concern,  EPA 
solicits  comment  on  alternative 
monitoring  options  for  non-trading 
sources,  such  as  parametric  monitoring 
or  monitoring  as  currently  required  by 
the  new  source  performance  standards 
(NSPS)  program. 

c.  Trading  Program  Opt-In.  The  Panel 
recommended  that  EPA  encourage  non- 
trading  sources  to  opt-in  to  the 
emissions  trading  program.  In  the 
Panel's  view,  allowing  these  sources  to 
opt-in  to  the  trading  program  provides 
an  incentive  to  develop  alternative  cost- 
effective  control  options  that  will  allow 
sources  to  improve  overall  emissions 
reduction  cost  savings.  The  EPA  solicits 
comment  on  effective  ways  to 
accompUsh  this  while  still  maintaining 
the  integrity  of  the  trading  system. 

d.  Cement  Kilns.  Consistent  with 
SBREFA 's  goal  of  reducing  small-entity 
impacts,  the  Panel  also  proposed  a 
number  of  specific  ideas  for  exempting 
or  reducing  burden  on  particular 
categories  of  small  entities.  Many  of 
these  ideas  were  generated  from 
comments  made  by  small  entity 
advisors  to  this  Panel.  The  first  category 
the  Panel  explored  was  cement  kilns, 
where  commenters  had  raised  questions 
regarding  EPA's  analyses  of  control 
efficiency  and  cost  "Hie  first  option 
explored  was  to  propoee  exempting 
cement  kilns  as  a  source  cat^ory  if  it 
could  be  sho%ra  that  EPA's  assumed  30 
percent  reduction  of  NOx  emissions  is 
not  feasible,  and  that  the  achievable 
reducticms  were  such  that  it  would  not 
be  cost  efiiective  to  require  controls  on 


these  sources.  As  recommended  by  the 
Panel.  EPA  soUcits  comment  on  raticmal 
bases  oa  vAudi  small-entity-owned 
cement  Idlns  could  be  exempted  if 
further  analysis  shows  this  to  be 
appropriate.  Examples  of  the  kinds  of 
factors  that  mi^t  be  considered  rational 
bases  for  exempticm  are 
disproportionate  ability  to  bear  costs 
and  administrative  burdens,  and 
contributing  only  de  minimis  amounts 
of  emissions. 

The  second  option  considered  by  the 
Panel  was  to  retain  applicability  to 
cement  kilns,  but  to  grant  relief  if,  after 
installing  available  controls,  they 
proved  to  be  unable  to  achieve  the 
mandated  30  percent  reduction  in  NOx 
emissions.  This  concept  was  conceived 
in  this  case  due  to  commenters'  claims 
that  cement  kilns  are  highly 
idiosyncratic,  and  that  the  available 
cost-effective  technologies  (such  as  mid- 
kiln  firing)  may  produce  greatly  varying 
results  from  unit  to  unit  The  model 
concept  considered  was  that  of  an 
Alternative  Emission  Limit  (AEL) 
similar  to  the  one  used  in  the  acid  rain 
NOx  reduction  program  (59  FR  13538. 
March  22. 1994),  whereby  a  source  can 
apply  for  and  receive  a  less  stringent 
reduction  requirement  if  it  can  be 
shown  that  this  lesser  reduction  is  the 
most  that  can  be  achieved  at  that 
particular  unit.  To  implement  this 
concept,  the  Panel  recommended  that 
EPA  soUcit  comment  on  whether  small- 
entity-owned  cement  kilns  unable  to 
achieve  the  mandated  reduction  should 
be  given  the  opportunity  to  apply  for  an 
AEL  to  be  set  at  a  level  dmnonstrated  to 
be  achievable  at  the  unit  in  question. 
The  EPA  solicits  comment  on  the 
appropriateness  and  workability  of  this 
option,  particularly  information  that 
would  support  it. 

e.  Electric  Generating  Units.  The  next 
area  considered  by  the  Panel  was  EGUs. 
The  EPA's  analysis  shows  that  slightly 
mare  than  30  EGUs  may  experience 
costs  above  1  percent  of  revenues,  and 
that  18  of  these  might  exceed  3  percent 
From  comments  made  by  small  utihties. 
the  Panel  suspects  that  many  of  these 
high-coet-to-revenue  situations  may 
involve  peaking  units,  which  run  only 
a  small  percentage  of  the  time  and  thus 
may  be  inefficient  to  controL  To  address 
this  problem,  the  Panel  reoonunended 
that  EPA  solicit  comment  on  whether  to 
allow  EGUs  to  obtain  a  federally 
enforceable  NOx  emissions  tonnage 
limit  (e.g..  25  tons  during  the  ozone 
season)  and  thereby  obtain  an 
exemption  from  FIP  applicability.  The 
EPA  solicits  onmment  on  the  necessity 
for  and  appropriateness  of  sudi  an 
option. 
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/.  Industrial  BoUen.  Individual  Panel 
memban  conceived  of  odier  potential 
ways  to  mitigate  impact  on  small 
entities,  such  as  raising  the  sixe  cutoff 
for  small  entities  and/or  lessening  the 
lequirad  percentage  reduction  in  NOx 
iniM{n«i«  required  from  small  entities. 
The  SBA  encouraged  the  Agency  to 
conduct  analyses  to  determine  the 
impect  of  40  percent  reduction  being 
applied  solely  to  small  entities  and  60 
percent  solely  to  large  entities,  and  the 
resulting  efEsct  on  control  levels  for 
sources  regulated  in  the  HP  proposal. 
The  EPA  solicits  comment  on  wnether 
requirements  should  be  reduced  on 
small-entity-owned  industrial  boilers  by 
some  combination  of  raising  the  size 
cutoff  and/or  lessening  the  required 
reduction;  which,  if  any,  of  these 
options  is  preferable:  the  necessity  and 
appropriateness  of  any  such  option;  the 
appropriate  level  (e.g..  40  percent 
reduction  instead  of  60  percent);  and 
information  to  support  any  comments 
submitted. 

g.  EPA  Guidance  to  States  on  Small 
Entities.  Finally,  the  Panel  noted  that 
several  small  entity  representatives 
expressed  concern  that  regardless  of  the 
sensitivity  to  small-entity  concerns  EPA 
shows  in  the  HP  (or  section  126) 
rulemaking,  the  States  may  nevertheless 
see  fit  to  target  small  entities  in  their 
SIPs.  To  help  address  this  problem,  the 
Panel  recommended  that,  subsequent  to 
the  PIP  and  126  proposals.  EPA  issue 
guidance  that  conveys  to  the  States  the 
kinds  of  options  and  alternatives  EPA 
has  considered  in  addressing  small- 
entity  concerns,  ejqilains  the  rationale 
behind  these  kinds  of  options,  and 
recommended  that  the  States  consider 
adopting  similar  alternatives  in  their 
SIPs.  The  EPA  intends  to  address  this 
issue  as  it  develops  implementation 
guidance  for  the  States  to  use  in 
developing  SIPs. 

C.  Unfunded  Mandates  Reform  Act 

Title  D  of  the  Unfunded  Mandates 
Reform  Act  of  1905  (UMRA).  Pub.  L. 
104-4.  establishes  requirements  for 
Federal  agencies  to  assess  the  effects  of 
their  regulatory  actions  oo  State,  local, 
and  tribal  governments  and  the  private 
sector.  Under  section  202  of  the  UMRA. 
2  U.S.C  1532.  EPA  generally  must 
prepere  a  wrritten  statement,  including  a 
cost-benefit  analysis,  for  any  proposed 
or  final  rule  that  "includes  any  Federal 
mandate  that  may  resuh  in  the 
expenditiue  by  S^e.  local,  and  tribal 
governments,  in  the  aggregate,  or  by  the 
private  sector,  of  $100,000,000  or  more 
•  •  *  in  any  one  yeer."  A  "Federal 
mandate"  is  defined  under  section 
421(6).  2  U.S.C  658(6).  to  inchide  a 
"Fedairal  intergovernmental  mandate" 


and  a  "Federal  private  sector  mandate." 
A  "Federal  intergovernmental 
mandate."  in  turn,  is  defined  to  include 
a  regulation  that  "would  impose  an 
enforceable  duty  upon  State,  local,  or 
tribal  governments,"  section 
421(5)(A)(i).  2  U.S.C.  65a(5)(A)(i). 
except  for,  among  other  things,  a  duty 
that  is  "a  condition  of  Federal 
assistance,"  section  421(5)(A)(i)(I).  A 
"Federal  private  sector  mandate" 
includes  a  regulation  that  "would 
impose  an  enforceable  duty  upon  the 
private  sector."  with  certain  exceptions, 
section  421(7)(A).  2  U.S.C.  658(7)(A). 

The  EPA  is  taking  the  position  that 
the  requirements  of  UMRA  apply 
because  this  action  could  result  in  the 
establishment  of  enforceable  mandates 
directly  applicable  to  sources  (including 
sources  owned  by  State  and  local 
governments)  that  could  result  in  costs 
greater  than  $100  million  in  any  one 
year.  The  UMRA  generally  requires  EPA 
to  identify  and  consider  a  reasonable 
number  of  regulatory  alternatives  and 
adopt  the  least-costly,  most  cost- 
effisctive  or  least-burdensome  alternative 
that  achieves  the  objectives  of  the  rule. 
The  EPA's  analysis.  "Unfunded 
Mandates  Reform  Act  Analysis  For  the 
Proposed  Federal  Implementation  Plan 
Rule  Under  the  Clean  Air  Act 
Amendments  Title  I."  is  in  the  docket 
for  this  action  and  examines  the  impacts 
of  the  proposed  FIP  on  EGUs  and  non- 
EGUs  owned  by  State,  local,  and  tribal 
governments,  as  well  as  those  sources 
owned  by  private  entities.  This  proposal 
potentially  affects  78  EGUs  that  are 
owned  by  two  States  and  24 
municipalities  (Massachusetts  and 
South  Carolina  ovm  19  units,  and  the 
municipalities  own  the  remaining  59 
units).  In  addition.  7  non-EGUs  owned 
by  2  States  and  5  municipalities  are 
potentially  affected.  The  EPA  has  not 
identified  any  units  on  Tribal  lands  that 
would  be  subject  to  the  proposed 
requirements.  The  overall  costs  are 
dominated  by  the  78  EGUs  and  range 
from  3.2  to  3.9  percent  of  the  total  costs 
for  all  of  the  EGUs  potentially  affected 
by  the  HP.  These  State  and 
municipality-owned  imits  produce 
approximately  2.6  percent  of  the 
electricity  in  the  region,  which  suggests 
that  their  cost  impacts  are  only  slightly 
higher  than  their  production  share,  in 
comparison  to  all  units  in  the  region. 

Under  section  203  of  UMRA,  2  U.S.C. 
1533.  before  EPA  establishes  any 
regulatory  requirements  "that  might 
significantly  or  uniquely  affect  small 
governments."  EPA  must  have 
develraed  a  small  government  agency 
plan.  Ine  plan  must  provide  for 
notifying  potentially  affiscted  small 
governments;  enabling  officials  of 


affiected  small  governments  to  have 
meaningful  and  timely  input  in  the 
development  of  EPA  regulatory 
proposals  with  significant  Federal 
intergovernmental  mandates;  and 
informing,  educating,  and  advising 
small  governments  aa  compliance  with 
the  regulatory  requirements.  The 
propo«ed  requirements  do  not 
distingxiish  EGUs  based  on  ownership, 
either  for  those  units  that  are  included 
within  the  scope  of  the  proposed  rule  or 
for  those  units  that  are  exempted  by  the 
generating  capacity  cut-off. 
Consequently,  the  proposed  rule  has  no 
requirements  that  uniquely  affect  small 
governments  that  own  or  operate  EGUs 
within  the  SIP  call  region.  With  respect 
to  the  significance  of  the  rule's 
provisions.  EPA's  UMRA  analysis  (cited 
above)  demonstrates  that  the  economic 
impact  of  the  rule  will  not  significantly 
affect  State  or  municipal  EGUs  or  non- 
EGUs,  either  in  terms  of  total  cost 
incurred  and  the  impact  of  the  costs  on 
revenue,  or  increased  cost  of  electricity 
to  consumers.  Therefore,  development 
of  a  small  government  plan  under 
section  203  of  the  Act  is  not  required. 

Under  section  204  of  UMRA,  2  U.S.C. 
1534,  if  an  agency  proposes  a  rule  that 
contains  a  "significant  Federal 
intergovernmental  mandate",  the  agency 
must  develop  a  process  to  permit 
elected  officials  of  State,  local,  and 
tribal  governments  to  provide  input  into 
the  development  of  the  proposal."  In 
order  to  fulfill  UMRA  requirements  that 
publicly-elected  officials  be  given 
meaningful  and  timely  input  in  the 
process  of  regulatory  development.  EPA 
has  sent  letters  to  five  national 
associations  whose  members  include 
elected  officials.  The  letters  provide 
background  information,  request  the 
associations  to  notify  their  membership 
of  the  proposed  rulemaking,  and 
encourage  interested  parties  to  comment 
on  the  proposed  actions  by  sending 
comments  during  the  public  comment 
period  and  presenting  testimony  at  the 
pubUc  hearing  on  the  proposal.  Any 
comments  will  be  taken  into 
consideration  as  the  action  moves 
toward  final  rulemaking. 

In  addition,  during  the  NOx  SIP  call, 
EPA  provided  direct  notification  to 
potentially  affiacted  State  and 
mimicipally-owned  utilities  as  part  of 
the  public  comment  and  hearing  process 
attendant  to  proposal  of  the  NOx  SIP 
call  and  supplemental  notice  of 

Eroposed  rulemaking.  These  procedures 
elped  ensure  that  small  governments 
had  an  opportunity  to  give  timely  input 
and  obtain  information  on  compliance. 
EPA  provided  the  26  State  and 
municipality-owned  utilities  and 
appropriate  elected  officials  with  a  brief 
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summary  of  the  proposal  and  the 
estimated  impacts.  The  public 
rulemaking  alao  elicited  numerous 
comments  from  State  and  municipal 
utiUties  and  groups  repnesenting  utility 
intorests. 

D.  Paperwoik  Reduction  Act 

The  information  collection 
requirements  in  this  proposed  rule  have 
been  submitted  for  approval  to  the  OMB 
under  the  Paperwork  Reduction  Act,  44 
U.S.C.  3501  et  seq.  An  Information 
Collection  Request  (ICR)  docmnent  has 
been  prepared  by  EPA  (ICR  No.  1883.01) 
and  a  copy  may  be  obtained  from  Sandy 
Farmer,  by  mail  at  OP  Regulatory 
Information  Division.  US  Enviroiunental 
Protection  Agency  (2137).  401  M  St, 
SW.  Washington.  DC  20460.  by  email  at 
{armer.sandy^BepamaiLepa.gov.  at  by 
calling  (202)  26O-2740.  A  copy  may  also 
be  downloaded  off  the  internet  at  http:/ 
/www.epa.gov/icr. 

The  EPA  believes  that  it  is  essential 
that  compliance  with  the  regional 
control  strategy  be  verified.  Tracking 
emissions  is  the  principal  medianism  to 
ensure  compliance  with  the  budget  and 
to  assure  the  downwind  affiscted  States 
and  EPA  that  the  ozone  transport 
problem  is  being  addressed.  'The 
reporting  requirements  can  be  divided 
into  three  categories:  statewide 
emissions  budgets,  trading  program,  and 
other  stationary  source  categories 
regulated. 

1.  Statewide  Emissions  Budgets 

The  reporting  and  recordkeeping 
burden  (to  be  incurred  by  EPA)  for  this 
collection  of  information  is  described  in 
the  final  NOx  SIP  call  rulemaking  and 
is  siuunarized  below: 

Respondents/Affected  Entities:  States, 
along  with  the  District  of  Columbia, 
which  are  included  in  the  NOx  SIP  call 

Number  of  Respondents:  23. 

Frequency  of  Response:  annually, 
triennially. 

Estimated  Annual  Hour  Burden  per 
Respondeni:  282. 

^timated  Annual  Cost  per 
Respondent:  $7,942.68. 

Estimated  Taial  Aimual  Hour  Burden: 
6.486. 

Estimated  Total  Annualized  Ctat: 
$182,682.00. 

2.  Trading  Program 

Respondents/Affected  Entities:  Large 
fossil  fuel  boilers,  turbines  and 
combined  cycle  units  which  are 
included  in  the  NOx  FIP. 

Number  of  Respondents:  2313. 

Frequency  of  Response: 
— Emissions  reports  quarterly  for  some 

units,  twice  during  ozone  season  for 

others 


— ^Test  notifications  and  allowaxuse 
transfers  on  an  infrequent  basis 
— Compliance  certifications  on  an 

Annual  besis 

Estimated  Armual  Hour  Burden  per 
Respondent:  107. 

Estimated  Atmual  Cost  per 
Respondent:  $6,888. 

Estimated  Tc^  Armual  Hour  Burden: 
249,150. 

Estimated  Total  Annualized  Cost: 
$15,931,033. 

Note  that  these  are  an  average 
estimate  for  the  first  three  years  of  the 
program.  EPA  estimates  lower  costs  in 
the  first  two  years  of  the  prograin 
because  less  units  will  be  participating 
at  that  time.  The  units  that  will  be 
participating  at  that  time  are  units  that 
are  applying  for  early  reduction  credits. 
EPA  also  estimates  that  the  highest 
compliance  costs  wiU  occur  in  2002. 
when  the  majority  of  the  units  that  have 
to  install  and  certify  new  monitors  to 
comply  with  the  program  will  do  so. 
EPA  believes  that  the  year  2003  will  be 
more  representative  of  the  actual 
ongoing  costs  of  the  program.  At  that 
time  EPA  estimates  a  biirden  of  179 
hours  per  source  and  a  cost  of  $27,670 
per  source. 

3.  Non-Trading  Sources  Regulated 

I^pondents/ Affected  Entities:  Large 
stationary  internal  combustion  engines 
and  cement  manufacturing  which  are 
included  in  the  NOx  FIP. 

Numba-  of  Respondents:  363. 

Frequency  of  Response: 
^^missions  reports  either  quarterly 

during  the  ozone  season  or  annually 

Estimated  Aimual  Hour  Burden  per 
Respondent:  464. 

Estimated  Aimual  Cost  per 
Respondent:  $33,303. 

Estimated  Total  Annual  Hour  Burden: 
168,390. 

Eistimated  Total  Annualized  Cost: 
$12,089,000. 

Biuden  means  the  total  time,  effort,  or 
Bnanrial  resources  ejqwnded  by  perstms 
to  generate,  maintain,  retain,  or  disclose 
or  provide  infcmnation  to  or  for  a 
Federal  agency.  This  includes  the  time 
needed  to  review  instructions;  develop, 
acquire,  install,  and  utilize  technology 
and  systems  for  the  purposes  of 
collecting,  validating,  and  verifying 
information,  processing  and 
maintaining  information,  and  disclosing 
and  providing  information;  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements;  train  personnel  to  be  able 
to  respond  to  a  collection  of 
informatian;  seerch  data  sources; 
complete  and  review  the  collection  of 
infmmation;  and  transmit  or  otherwise 
disclose  the  information. 


An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to  a  ooUectian  of  informati<m 
unliess  it  displays  a  currently  valid  OMB 
control  nunoiber.  The  OMB  control 
numbers  for  B>A's  regulations  are  listed 
in  40  CFR  part  9  and  48  CFR  diapter  15. 

Comments  are  requested  oo  the 
Agency's  need  for  this  information,  the 
accuracy  of  the  provided  burden 
estimates,  and  any  suggested  methods 
for  minimizing  respondent  burden, 
iixduding  through  the  use  of  autcnnated 
collection  techniques  to  the  Director. 
Office  of  Policy.  Regulatory  Information 
Division.  US  &iviroimiental  Protection 
Agency  (2137),  401  M  St.  SW. 
Washington.  DC  20460;  and  to  the 
Office  of  Information  and  Regulatory     -^ 
Afhin.  Office  of  Managonent  and 
Budget.  725  17th  St,  NW.  Washington. 
DC  20503.  marked  "Attention:  Desk 
OfficOT  bx  EPA. "  Include  the  ICR 
number  in  any  corTespandenoe.  Since 
OMB  is  required  to  noulke  a  decision 
concerning  the  ICR  between  30  and  60 
days  after  October  21 .  1998.  a  comment 
to  OMB  is  best  assured  of  having  its  full 
effect  if  C^B  receives  it  by  November 
20. 1998.  The  final  rule  will  respond  to 
any  OMB  or  public  comments  aa  the 
infrxmaticHi  collection  requirements 
ccmtained  in  this  proposal. 

E.  Executive  Order  13045  :  Aotoction  of 
Children  from  Environmental  Health 
Risks  and  Safoty  Risks 

1.  Applicability 

The  Executive  Order  13045  applies  to 
any  rule  that  EPA  determines  is  (i) 
"eooaomically  significant"  as  defined 
undn  Executive  Order  12866,  and  (ii) 
the  enviroimiental  health  or  safety  risk 
addressed  by  the  rule  has  a 
disproportionate  effect  on  children.  If 
the  r^ulatory  acticm  meets  both  criteria, 
the  Agency  must  evaluate  the 
environmental  health  or  safoty  effects  of 
the  planned  rule  on  children;  and 
expudn  vihy  the  plaimed  regulation  is 
preferable  to  other  potentially  eSsctive 
and  reeaonably  feasible  ahematives 
considered  by  the  Agency.  This 
proposed  rule  is  not  subject  to  Executive 
Order  13045,  entitled  "Protecticm  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks  (62  FR  19885. 
AiHil  23. 1997),  because  it  does  not 
involve  decisions  m  environmental 
health  risks  or  safety  rides  that  may 
disproportionately  affect  children. 

2.  Children's  Health  Protecti(m 

In  accordance  with  section  5(501),  the 
Agency  has  evaluated  the 
environmental  health  or  safety  effects  of 
the  rule  aa  children,  and  found  that  the 
rufe  does  not  seperately  address  any  age 
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groups.  However,  the  Agency  has 
conducted  a  general  analysis  of  the 
potential  changes  in  ozone  and 
particulate  matter  levels  experimced  by 
children  as  a  result  of  the  NOx  SIP  call; 
these  findings  are  presented  in  the  RIA. 
The  finHinga  include  projected  ozone 
concentrations  for  every  hour  of  the  day, 
and  projected  annual  average  and  daily 
peak  particulate  matter  nominally  10m 
and  less  (PMio)  and  particulate  matter 
nominally  15m  and  less  (PM2j) 
concentrations  in  every  grid  cell  in  the 
modeling  domain.  The  Q'A  has  mapped 
these  concentrations  to  the  census- 
derived  population  projections  for  these 
cells  to  arrive  at  a  population-weighted 
exposure  characterizaticm.  The  census 
data  for  each  cell  have  been  broken 
down  by  age,  race,  and  socioeconomic 
status. 

F.  Executive  Order  12898 
Environmental  Justice 

Executive  Order  12898  requires  that 
each  Federal  agency  make  achieving 
environmental  justice  part  of  its  mission 
by  identifying  and  addressing,  as 
appropriate,  disproportionately  high 
and  adverse  hujnan  health  or 
environmental  efilects  of  its  programs, 
policies,  and  activities  on  minorities 
and  low-income  populations.  The 
Agency  has  conducted  a  general 
analysis  of  the  potential  changes  in 
ozone  and  PM  levels  experienced  by 
minorities  and  low-income  populations 
as  a  resuH  of  the  NOx  SIP  call;  these 
findings  are  presented  in  the  RIA.  The 
findings  include  projected  ozone 
concentrations  for  every  hour  of  the  day, 
and  projected  annual  average  and  daily 
peak  PMio  and  PM2J  concentrations  in 
every  grid  cell  in  the  modeling  domain. 
The  EPA  has  mapped  these 
concentrations  to  the  census-derived 
population  projections  for  these  cells  to 
arrive  at  a  population-weighted 
exposure  characterization.  The  census 
data  for  each  cell  has  been  broken  down 
by  age,  race,  and  socioeconomic  statiis. 

G.  Executive  Order  12875:  Enhancing 
the  Intergovernmental  Partnership 

Under  Executive  Order  12875,  EPA 
may  not  issue  a  regulation  that  is  not 
required  by  statute  and  that  creates  a 
mandate  upon  a  State,  local  or  tribal 
government,  unless  the  Federal 
government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  those  governments  or 
EPA  consults  with  those  governments.  If 
the  mandate  is  unfunded,  EPA  must 
provide  to  the  Office  of  Management 
and  Budget  a  description  of  the  extent 
of  EPA's  prior  consultation  with 
representatives  of  affected  State,  local 
and  tribal  governments,  the  nature  of 


their  concerns,  copies  of  any  written 
communications  from  the  govenunants, 
and  a  statement  supporting  the  need  to 
issue  the  regulation.  In  addition. 
Executive  Order  12875  requires  EPA  to 
develop  an  etbctive  process  permitting 
elected  officials  and  other 
representatives  of  State,  local  and  tribal 
governments  "to  provide  meaningful 
and  timely  input  in  the  development  of 
regulatory  proposals  containing 
simificant  unnmded  mandates." 

The  EPA  has  concluded  that  this  rule 
may  create  a  mandate  on  State  and  local 
governments  and  that  the  Federal 
government  will  not  provide  the  funds 
necessary  to  pay  the  direct  costs 
incurred  by  the  State  and  local 
governments  in  complying  with  the 
mandate.  In  order  to  provide  meaningful 
and  timely  input  in  the  development  of 
this  regulatory  action,  EPA  has  sent 
letters  to  five  national  associations 
whose  members  include  elected 
officials.  The  letters  provide  background 
information,  request  the  associations  to 
notify  their  membership  of  the  proposed 
rulemaking,  and  encourage  interested 
parties  to  comment  on  the  proposed 
actions  by  sending  comments  during  the 
public  comment  period  and  presenting 
testimony  at  the  public  hearing  on  the 
proposal.  Any  comments  will  be  taken 
into  consideration  as  the  action  moves 
toward  final  rulemaking. 

hi  addition,  during  the  NOx  SIP  call. 
EPA  provided  direct  notification  to 
potentially  affected  State  and 
municipally-OMmed  utiUties  as  part  of 
the  public  comment  and  hearing  process 
attendant  to  proposal  of  the  NOx  SIP 
call  and  supplemental  notice  of 
proposed  rulemaking.  These  procedures 
helped  ensure  that  small  governments 
baa  an  opportunity  to  give  timely  input 
and  obtain  information  on  compliance. 
EPA  provided  the  26  State  and 
municipality-owned  utilities  and 
appropriate  elected  officials  with  a  brief 
summary  of  the  proposal  and  the 
estimated  impact.  The  public 
rulemaking  also  elicited  numerous 
comments  from  State  and  municipal 
utilities  and  groups  representing  utility 
interests. 

H.  Executive  Order  13084:  Consultation 
and  Coordination  With  Indian  Tribal 
Governments 

Under  Executive  Order  13084.  EPA 
may  not  issue  a  regulation  that  is  not 
required  by  statute,  that  significantly  or 
uniquely  affects  the  communities  of 
Indian  tribal  governments,  and  that 
imposes  substantial  direct  compliance 
costs  on  those  communities,  unless  the 
government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  the  tribal 


governments.  If  the  mandate  is 
tmfimded.  EPA  must  provide  to  the 
office  of  Management  and  Budget,  in  a 
separately  identified  section  of  the 
preamble  to  the  rule,  a  description  of 
the  extent  of  EPA's  prior  amsultation 
with  representatives  of  afiiscted  tribal 
governments,  a  summary  of  the  nature 
of  their  concerns,  and  a  statement 
supporting  the  need  to  issue  the 
regulation.  In  addition.  Executive  Order 
13084  requires  EPA  to  develop  an 
effective  process  permitting  elected  and 
other  representatives  of  Indian  tribal 
governments  "to  provide  meaningful 
and  timely  input  in  the  development  of 
regulatory  policies  on  matters  that 
significantly  or  uniquely  affect  their 
communities." 

Today's  rule  does  not  significantly  tx 
uniquely  affect  the  communities  of 
Indian  tribal  governments  and,  in  any 
event,  will  not  impose  substantial  direct 
compliance  costs  on  such  communities. 
The  EPA  is  not  aware  of  sources  located 
on  tribal  lands  that  could  be  subject  to 
the  requirements  EPA  is  proposing  in 
this  notice.  Accordingly,  the 
requirements  of  section  3(b)  of 
Executive  Order  13084  do  not  apply. 

/.  National  Technology  Transfer  and 
Advancement  Act 

Section  12(d)  of  the  National 
Technology  Transfer  and  Advancement 
Act  of  1995  (NTTAA),  Public  Law.  104- 
113.  section  12(d)  (15  U.S.C.  272  note) 
directs  EPA  to  use  voluntary  consensus 
standards  in  its  regulatory  activities 
unless  to  do  so  would  be  inconsistent 
with  applicable  law  or  otherwise 
impractical.  Voluntary  consensus 
standards  are  technical  standards  (e.g.. 
materials  specifications,  test  methods, 
sampling  procedures,  and  business 
practices)  that  are  developed  or  adopted 
by  volimtary  consensus  standards 
bodies.  The  NTTAA  directs  EPA  to 
provide  Congress,  through  OMB, 
explanations  when  the  Agency  decides 
not  to  use  available  and  applicable 
voluntary  consensus  standards. 

This  proposed  rulemaking  would 
require  all  sources  that  participate  in  the 
trading  program  imder  propoaed  part  97 
to  meet  the  appUcable  monitoring 
requirements  of  part  75.  Part  75  already 
incorporates  a  number  of  voluntary 
consensus  standards.  In  addition,  EPA's 
proposed  revisions  to  part  75  proposed 
to  add  two  more  voluntary  consensus 
standards  to  the  rule  (see  63  FR  at 
28116-17,  discussing  ASTM  D5373-93 
"Standard  Methods  for  Instrumental 
Determination  of  Carbon.  Hydrogen  and 
Nitrogen  in  laboratory  samples  of  Coal 
and  Coke,"  and  API  section  2 
"Conventional  Pipe  Proven"  from 
Chapter  4  of  the  Manual  of  Petroleum 


Federal  Register /Vol.  63.  No.  203 /Wednesday.  October  21,  1998 /Proposed  Rules 


56423 


Measumnent  Standards.  October  1988 
edition).  EPA's  proposed  part  75 
revisions  also  requested  comments  on 
the  inclusion  of  additional  voluntary 
consensus  standards.  EPA  has  recently 
finalirorf  revisions  to  part  75  addressing 
some  of  the  topics  raised  in  EPA's 
proposed  revisions  to  part  75.  As  part  of 
this  rule  finalization.  EPA  incorporated 
two  new  voluntary  consensus  standards, 
in  response  to  comments  submitted  on 
the  propoaed  part  75  revisions  related  to 
other  issues: 

(i)  American  Petroleum  Institute  (API) 
Petroleum  Measurement  Standards. 
Chapter  3,  Tank  Gauging:  section  lA. 
Standard  Practice  for  the  Manual 
nunoing  of  Petroleum  and  Petroleum 
Prodfucts.  December  1994;  section  IB. 
Standard  Practice  for  Level 
Measurement  of  Liquid  Hydrocartxms  in 
Stationary  Tanks  by  Automatic  Tank 
Gauging.  April  1992  (reaffirmed  January 
1997);  section  2.  Standard  Practice  for 
flanging  Petroleum  and  Petroleiun 
Products  in  Tank  Cars.  September  1995; 
section  3,  Standard  Practice  for  Level 
Measurement  of  Liquid  Hydrocarbons  in 
Stationary  Pressurized  Storage  Tanks  by 
Automatic  Tank  Gauging.  June  1996; 
section  4.  Standard  Practice  for  Level 
Measurement  of  Liquid  Hydrocarbons 
on  Marine  Vessels  by  Automatic  Tank 
Gauging.  April  1995;  and  section  5, 
Standard  Practioe  for  Level 
Measurement  of  Light  Hydrocarl>on 
Liquids  Onboard  Marine  Vessels  by 
Automatic  Tank  Gauging.  March  1997; 
and 

(ii)  Shop  Testing  of  Automatic  Liquid 
Level  Gag^.  Bulletin  2509  B,  December 
1961  (Reaffirmed  October  1992).  for 
§  75.19. 

The  EPA  intends  to  finalize  othw 
revisions  to  part  75  in  the  near  future 
and  address  comments  related  to  the 
proposed  volimtary  consensus 
standards  and  to  additional  voluntary 
consensus  standards  at  that  time. 

This  proposed  rutonaking  would 
require  the  owners  and  operators  of 
cement  kilns  and  stationary  internal 
combustion  engines  to  demonstrate 
compliance  with  the  requirements  set 
forth  in  part  98  using  monitoring 
provisions  set  forth  in  part  60.  Part  60 
incorporates  a  numbo'  of  voluntary 
consensus  standards.  At  this  time,  EPA 
is  not  proposing  any  revisions  to  part 
60,  however  EPA  does  periodically 
revise  the  test  procedures  set  forth  in 
part  60.  When  EPA  does  revise  the  test 
procedures  set  forth  in  part  60.  EPA  will 
address  the  use  of  any  new  voluntary 
consensus  standards  that  are  equivalent. 

This  proposed  rulemaking  involves 
enviroiunental  monitoring  or 
measurement.  Sources  that  participate 
in  the  trading  program  would  be 


required  to  meet  the  monitoring 
requirements  under  part  75.  Ccmsistent 
with  the  Agency's  Performance  Based 
Measurement  System  (PBMS).  part  75 
sets  forth  performance  criteria  that 
allow  the  use  of  alternative  methods  to 
the  ones  set  forth  in  part  75.  The  PBMS 
approach  is  intended  to  be  more  flexible 
and  cost-effective  for  the  regulated 
community:  it  is  also  intended  to 
encourage  innovation  in  analytical 
technology  and  improved  data  quality. 
EPA  is  not  precluding  the  use  of  any 
method,  whether  it  constitutes  a 
voluntary  consensus  standard  or  not.  as 
long  as  it  meets  the  performance  criteria 
specified,  however  any  alternative 
methods  must  be  approved  in  advance 
before  th^  may  be  used  under  part  75. 
The  EPA  welcomes  comments  on  this 
aspect  of  the  proposed  rulemaking  and, 
specifically,  invites  the  public  to 
identify  potentially-applicable 
voluntary  consensus  standards  and  to 
explain  why  siich  standards  should  be 
used  in  this  regulation.  As  part  of  a 
larger  effort.  EPA  is  undertaking  a 
project  to  cross-reference  existing 
voluntary  consensus  standards  on 
testing,  sampling,  and  analysis,  with 
currant  and  future  EPA  test  methods. 
When  completed,  this  project  will  assist 
EPA  in  identifying  potentially- 
applicable  volimtary  consensus 
standards  which  can  then  be  evaluated 
for  equivalency  and  applicability  in 
determining  compliance  with  future 
regulations. 

LiatofSablects 

40  CFR  Part  52 

Environmental  protection.  Add  rain 
program.  Air  pollution  control.  Nitrogen 
dioxide.  Reporting  and  recordkeeping 
requirements. 

40  CFR  Part  98 

Environmental  protection. 
Administrative  practice  and  procedure. 
Air  pollution  control.  Nitrogen  dioxide. 
Reporting  and  recordkeeping 
requirements. 

Dated:  September  24. 199S.  — 

Carol  M.  Brewaar. 
Administmtat. 

For  the  reasons  set  forth  in  the 
preamble,  parts  52  and  98  of  chapter  1 
of  title  40  of  the  Code  of  Federal 
Regulations  are  proposed  to  be  amended 
as  follows: 

PART  52— APPROVAL  AND 
PROMULGATION  OF 
MPLEMENTATION  PLANS 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C  7401-7671q. 


2.  Subpart  A  is  amended  to  add 
§  52.35  to  reed  as  follows: 


of  Fetforal 
plM  leMbig  to  tMidgali  for 

Of  llraOQSII  OBoaa> 

(a)  Failure.  The  provisicms  of  this 
section  are  appUc^le  to  sources  of 
emisaions  of  nitrogen  oxides  (NOx) 
located  within  any  State  that  is  listed  in 
40  CFR  51.121(c)  and  for  which  EPA  has 
found  that  the  State  has: 

(1)  Failed  to  submit  the  SUte 
implementatim  plan  revisicm  required 
by  40  CFR  51.121; 

(2)  Failed  to  submit  such  a  plan 
revisioD  meeting  the  minimnm  criteria 
in  40  CFR  51.103  and  Appendix  V  of 
part  51:  or 

(3)  Submitted  a  plan  revision  that 
EPA  has  disapproved  as  not  meeting  the 
requiremento  of  40  CFR  51.121. 

(b)  FTP  Reg^lations.  The  provisions  of 
parts  97  and  98  of  this  chapter 
constitute  the  Federal  implementation 
plan  provisions  for  each  State  described 
in  paragraph  (a)  of  this  section.  These 
provisions  do  not  invahdate  or 
otherwise  affect  the  obUgations  of 
States,  emissions  sources  or  other 
persons  with  respect  to  all  portions  of 
plans  approved  or  promiilgated  under 
this  part,  nor  the  obligations  of  States 
under  the  requirements  of  40  CFR 
51.121  and  51.122. 


Subpart 


3.  Sul^Mrt  B  is  amended  to  add 
§  52.64  to  read  as  follows: 


FTP  Regulatiorts.  The  owner  or 
operator  of  each  NOx  source  located 
within  the  State  of  Alabama  and  for 
which  requirements  are  set  forth  in 
parts  97  or  98  of  this  chapter  must 
comply  with  such  apphad>le 
requirements. 

Subpart  H—Connaelletit 

4.  Subpart  H  is  amended  to  add 
§  52.377  to  read  as  follows: 


152.377 


FW  Regulations.  The  ownor  or 
operator  of  each  NOx  source  located 
within  the  State  of  Ccmnacticut  and  for 
vi^ch  requirements  are  set  forth  in 
parts  97  or  98  of  this  chapter  must 
comply  with  suth  applicable 
requirements. 
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5.  Subpart  I  is  amended  to  add 
S  52.425  to  read  as  follows: 


I  of  iMTOQen  I 

FIP  Regulations.  The  o«imer  or 
operator  of  each  NOx  source  located 
wdthin  the  State  of  Delaware  and  for 
which  requirements  are  set  forth  in 
parts  97  or  98  of  this  chapter  must 
comply  with  such  applicable 
raquiiements. 

6.  Subpart  J  is  amended  to  add 
S  52.475  to  read  as  follows: 

181.478 


off  MvoQen 
FIP  Regulations.  The  owmer  or 
operator  of  eech  NOx  source  located 
within  the  District  of  Coliunbia  and  for 
wdiich  requiraments  ara  set  forth  in 
parts  97  or  98  of  this  chapter  must 
omnply  with  sudi  applicable 
requiraments. 


6a.  Subpart  L  is  amended  to  add 
S  52.584  to  read  as  follows: 


FIP  Regulations.  The  owner  or 
operator  of  each  NOx  source  located 
within  the  State  of  Georgia  and  for 
which  requirements  are  set  forth  in 
parts  97  or  96  of  this  chapter  must 
comply  with  such  applicable 
requirements. 

8ubpwtO-«Nnois 

7.  Subpart  O  is  amended  to  add 
§  52.723  to  read  as  follows: 


tBi.7a 

FIP  Regulations,  llw  owner  or 
operator  of  each  NOx  source  located 
within  the  SUte  of  Illinois  and  for 
which  requirements  are  set  forth  in 
parts  97  or  98  of  this  chapter  must 
comply  writh  such  applioble 
requirements. 


8.  Subpart  F  is  amended  to  add 
§  52.774  to  read  as  follows: 

f8L774 


FIP  Regulations.  The  owner  or 
operator  of  eech  NOx  source  located 
within  the  State  of  hidiana  and  for 
which  requirements  are  set  forth  in 


parts  97  or  98  of  this  chapter  must 
comply  with  sudi  ^>plicable 
requirements. 

Subpart  8— Kentucky 

9.  Subpart  S  is  amended  to  add 
S  52.939  to  reed  as  follows: 


I62M8 


I8S.1328 


for 


FIP  Regulations.  The  owner  or 
operator  of  eech  NOx  source  located 
within  the  State  of  Kentucky  and  for 
%vhich  requirements  are  set  forth  in 
parts  97  or  98  of  this  chapter  must 
comply  with  such  applicable 
requirements. 


10.  Subpart  V  is  amended  to  add 
§  52.1078  to  read  as  follows: 


182.1078 


FIP  Regulations.  The  owner  or 
operator  of  eech  NOx  source  located 
within  the  State  of  Maryland  and  for 
which  requirements  are  set  forth  in 
parts  97  or  98  of  this  chapter  must 
comply  with  such  applicable 
requirements. 


Subpart 


11.  Subpart  W  is  amended  to  add 
$  52.1166  to  read  as  follows: 


182.1188 


of  iMroQsn  oiMoe. 

FIP  Regulations.  The  owner  or 
operator  of  each  NOx  source  located 
within  the  State  of  Massachusetts  and 
for  which  requirements  are  set  forth  in 
parts  97  or  98  of  this  chapter  must 
comply  with  such  applioble 
requirements. 


12.  Subpart  X  is  amended  to  add 
§  52.1179  to  read  as  follows: 


182.1178 


for 


FH*  Regulations.  The  owner  or 
operator  of  each  NOx  source  located 
Kvithin  the  SUte  of  Michigan  and  for 
which  requiraments  are  set  forth  in 
parts  97  or  98  of  this  chapter  must 
comply  with  such  applicable 
requirements. 


13.  Subpart  AA  is  amended  to  add 
§  52.1326  to  read  as  follows: 


FIP  Regulations.  The  owner  or 
operator  of  eech  NOx  source  located 
within  the  State  (tfMiaaouri  and  fior 
whic^  requirements  are  set  forth  in 
parts  97  or  98  of  this  chapter  must 
comply  %irith  such  applicable 
requirements. 

Subpart  FF—Nmv  Jeney 

14.  Subpart  FF  is  amended  to  add 
S  52.1582  to  reed  as  follows: 


182.1882 


lOfMaOQOfl  i 

FIP  Regulations.  The  owner  or 
operator  of  eech  NOx  source  Icxated 
writhin  the  State  of  New  Jersey  and  for 
wdiich  requirements  are  set  forth  in 
parts  97  or  98  of  this  chapter  must 
comply  with  sudi  applicable 
requiraments. 

Subpart  Hi^^mw  Yoffc 

15.  Subpart  HH  is  amended  to  add 
§  52.1684  to  reed  as  follows: 


taa.1884 

PfWMWOIISi  ff9QlllnflMfltB  fOrO9CfV090S  m% 

FIP  Regulations.  The  owner  or 
operatm  of  each  NOx  source  located 
within  the  SUte  of  New  Yorii  and  for 
which  requirements  are  set  forth  in 
parts  97  or  98  of  this  chapter  must 
comply  with  such  applicable 
requirements. 

Subpart  ■— North  CaroNna 

16.  Subpart  0  is  amended  to  add 
$  52.1779  to  read  as  follows: 


§82.1778 


I  of  nNroQon  oiMee* 
FIP  Regulations.  The  owner  or 
operator  of  each  NOx  source  located 
within  the  State  of  North  Carolina  and 
for  whidi  requirements  are  set  forth  in 
parts  97  or  98  of  this  chapter  must 
comply  with  sudh  applicable 
requirements. 

Subpart  KK—OMo 

17.  Subpart  KK  is  amended  to  add 
§  52.1874  to  read  as  follows: 


182.1874 

FIP  Regulations.  The  owner  or 
operator  of  each  NOx  source  located 
within  the  State  of  CAio  and  for  which 
requirements  are  set  forth  in  parts  97  or 
98  of  this  chapter  must  comply  with 
such  applicable  requirements. 
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Subpart  NN— Pennsylvania 

18.  Subpart  NN  is  amended  to  add 
§  52.2031  to  read  as  follows: 


I82J0S1    hiteieme  pollutant  tranapoft 
pfOwMofis;  requkenMnte  for  oecraeeee  In 
emleelone  of  nHrogen  oxidae. 

FIP  Regulations.  The  owner  or 
operatOT  of  each  NOx  source  located 
within  the  State  of  Pennsylvania  and  for 
which  requirements  are  set  forth  in 
parts  97  or  98  of  this  chapter  must 
comply  with  such  applicable 
requirements. 

Subpart  OO-Ahoda  Mand 

19.  Subpart  OO  is  amended  to  add 
§  52.2082  to  read  as  follows: 


152.2082 


poNirtMit  tranapoft 


FIP  Regulations.  The  owner  or 
operatOT  of  each  NOx  source  located 
within  the  State  of  Rhode  Island  and  for 
which  requirements  are  set  forth  in 
parts  97  or  98  of  this  chapter  must 
comply  with  such  applicable 
requirements. 

Subpart  PP— South  Carolina 

20.  Subpart  FP  is  amended  to  add    . 
§  52.2135  to  read  as  follows: 

182.2136   hrterstalapoMutBnttraMpoft 
prowlalOM,  reqiilranientB  for  oecfeeeee  hi 
emieeioneof  nItroQen  oxMee. 

FIP  Regulations.  The  owner  or 
operator  of  each  NOx  source  located 
within  the  State  of  South  Carolina  and 
for  which  requirements  are  set  forth  in 
parts  97  or  98  of  this  chapter  must 
comply  with  such  applicable 
requirements. 


Subpart  RR—T 

21.  Subpart  RR  is  amended  to  add 
§  52.2232  to  read  as  follows: 

182.2232    tfrteretafepoHutant  transport 
pravnionei  raqiM  wimiiu  lor  iMnwM^^  hi 
eiiileolons  of  nitrogen  oxidee. 

FIP  Regulations.  The  owner  or 
operator  of  each  NOx  source  located 
within  the  State  of  Tennessee  and  for 
which  requirements  are  set  forth  in 
parts  97  or  98- of  this  chapter  must 
comply  with  such  applicable 
requirements. 

Subpart  W— Virginia 

22.  Subpart  W  is  amended  to  add 
§  52.2429  to  read  as  follows: 

182.3428   imsrstatepoWutsnt  transport 
provlelonsi  requlrementa  for  decraaeee  hi 
emleeione  of  nltroQen  oxidae. 

FIP  Regulations.  The  owner  or 
operator  of  each  NOx  source  located 


within  the  State  of  Virginia  and  for 
which  requirements  are  set  forth  in 
parts  97  or  98  of  this  chapter  must 
comply  with  such  applicable 
requirements. 

Subpart  XX— Waat  Virginia 

23.  Subpart  XX  is  amended  to  add 
§  52.2529  to  read  as  follows: 


152.2828 

prowietonss  raquheefientBfor ' 
emleelone  of  nitrooan  oxldee. 

FIP  Repdations.  The  owner  at 
operator  of  each  NOx  source  located 
%vithin  the  State  of  West  Virginia  and  Ux 
which  requirements  are  set  forth  in 
parts  97  or  98  of  this  chapter  must 
comply  with  such  applicable 
requirements. 

Subpwt  YY— Wlaconam 

24.  Subpart  YY  is  amended  to  add 
§  52.2576  to  read  as  follows: 


§52.2578 


poNutant  transport 
fordecraeeoehi 


of  nitregsn  oxldee. 

fXP  Regulations.  The  owner  or 
operator  of  each  NOx  source  located 
within  the  State  of  Wisconsin  and  for 
which  requirements  ara  set  forth  in 
parts  97  or  98  of  this  chapter  must 
comply  with  such  applicable 
requirements. 

25.  Fart  98  is  added  to  read  as  follows: 

PART  96-NrTROQEN  OXK>ES  (NOx) 
BUDGET  PROGRAM  REQUIREMENTS 
FOR  STATIONARY  SOURCES  NOT  M 
THE  TRADMG  PfKXUlAM 


Subpart  A— EfliMone  of  N^Prem 
Stetlowary  RedproosMnQ  Inlsmel 
Combustion  EnQinse 

98.1  Applicability. 

98.2  Definitions. 

98.3  Standard  requimnents. 

98.4  Compliance  detennination. 

98. 5  Reporting,  monitoring  and 
recordkeeping. 

98.6  Exemptions. 


SubpertB    emissions  of  NOx  From 
Cement  Hanuiactuilny. 

98.41  Applicability. 

98.42  Definitions. 

98.43.    Standard  requirements. 

98.44  Reporting,  monitoring  and 
recordkeeping. 

98.45  Exemptions. 

AodMrity:  42  U.S.C  7401-7671q. 

Subpart  A— Emiaalona  Of  NOx  From 
Stationary  Reciprocating  Intamal 
Cotnbuation  Englnaa 


engine  rated  at  equal  to  or  greater  than 
2.400  brake  hmsepower  shall  comply 
with  the  applicable  requirements  of  this 
section  and  §S  98.2  through  97.6. 

(b)  Any  owner  or  operator  of  a  lean 
burn  stationary  internal  combustion 
engine  rated  at  equal  to  or  greater  than 
2,400  brake  horsepower  shall  comply 
with  the  applicable  requirements  of  this 
section  and  §§  98.2  through  98.6. 

(c)  Any  owner  or  opoator  of  a  diesel 
staticmary  internal  cond>usti(Hi  engine 
rated  at  equal  to  or  greater  than  3.000 
brake  horsepower  shall  comply  with  the 
appUcable  requirements  of  this  section 
and  §  98.2  through  98.6. 

(d)  Any  owner  or  operatm  of  a  dual 
fuel  stationary  internal  combustion 
engine  rated  at  equal  to  or  greater  than 
4.400  brake  horsepower  shall  comply 
with  the  applicable  requirements  of  this 
section  and  §  98.2  through  98.6. 


198.1 

(a)  Any  owner  or  operate  of  a  rich 
bum  stationary  internal  combustion 


For  the  purpoees  of  this  subpert,  the 
following  de&iitians  shall  apply. 

(a)  Diesel  engine  means  a  compression 
ignited  two-  or  four-strolw  engine  in 
which  hquid  fuel  iniected  into  the 
combustion  chamber  ignites  wdien  the 
air  charge  has  been  compressed  to  a 
temperature  solficiently  high  for  auto- 
ignitioQ. 

(b)  Dual  fuel  engine  means  a 
c»mpressioD  ignited  stationary  internal 
combustion  engine  that  is  burning 
liquid  fuel  and  gaseous  fuel 
simultaneously. 

(c)  Emergmcy  standby  engine  means 
an  internal  combustion  engine  used 
only  wdien  normal  power  line  or  natural 
gas  service  fails,  or  for  the  emergency 
pumping  of  water  tor  either  fire 
protection  or  flood  reliei  An  emergenry 
standby  engine  may  not  be  operated  to 
supplonent  a  primary  power  source 
«vhen  the  loed  capacity  or  rating  of  the 
primary  power  source  has  been  either 
reached  or  exceeded. 

(d)  Engine  rating  means  the  output  of 
an  engine  as  determined  by  the  engine 
manufMrturw  and  listed  on  the 
nameplate  of  the  unit,  r^ardless  of  any 
derating. 

(e)  H^er  heating  value  (HHV)  means 
the  total  heat  liberated  pet  mass  of  fuel 
bumed  (Btu  per  pound),  when  fuel  and 
dry  air  at  standard  conditions  imdergo 
complete  combusticm  and  all  resultant 
products  are  brou^t  to  their  standard 
States  at  standard  conditions.  If 
certification  of  the  HHV  is  not  provided 
by  the  third  party  fiiel  supplier,  it  shall 
be  determined  by  one  of  the  following 
test  methods:  ASTM  D2015-85  far  solid 
fuels;  ASTM  D240-87  or  ASTM  D2382- 
88  for  liquid  hydrocaibon  fiiels;  or 
ASTM  D1826-88  or  ASTM  D194S-81  in 
conjunctiop  with  ASTM  D3588-89  for 
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gaseous  fuels.  These  methods  are  all 
incorporated  by  reference  as  specified  at 
40  CFR  52.3002. 

(f)  Lean-bum  engine  means  any  two- 
or  four-stroke  spark-ignited  engine  that 
is  not  a  rich-bum  engine. 

(g)  Maintenance  operation  means  the 
use  of  an  emergency  standby  engine  and 
fuel  system  during  testing,  repair  and 
routine  maintenance  to  verify  its 
readiness  for  emergency  standby  use. 

(h)  Malfunction  means  any  sudden 
and  unavoidable  failure  of  air  pollution 
control  equipment  or  process  equipment 
or  of  a  process  to  operate  in  a  normal 
or  usual  manner.  Failures  that  are 
caused  entirely  or  in  part  by  poor 
maintenance,  careless  operation,  or  any 
other  preventable  upset  condition  or 
preventable  equipment  breakdown  shall 
not  be  considered  malfunctions. 

(i)  Output  means  the  shaft  work 
output  hom  an  engine  plus  the  energy 
reclaimed  by  any  useful  heat  recovery 
system. 

(j)  PeoJc  load  means  the  maximum 
instantaneous  operating  load. 

(k)  Permitted  capacity  factor  means 
the  annual  permitted  fuel  use  divided 
by  the  manufacturers  specified 
maximum  fuel  consumption  times  8,760 
hours  per  year. 

(1)  Rich-bum  engine  means  a  two-  or 
four-stroke  spark-ignited  engine  where 
the  manufacturers  original 
recommended  operating  air/fuel  ratio 
divided  by  the  stoichiometric  air/fuel 
ratio  is  less  than  or  equal  to  1.1. 

(m)  Shutdown  means  the  period  of 
time  a  unit  is  cooled  from  its  normal 
operating  temperature  to  cold  or 
ambient  tempera tiuv. 

(n)  Startup  means  the  period  of  time 
a  unit  is  heated  from  cold  or  ambient 
temperature  to  its  normal  operating 
temperature  as  specified  by  the 
manufacturer. 

(o)  Stationary  internal  combustion 
engine  means  any  internal  combustion 
engine  of  the  reciprocating  type  that  is 
either  attached  to  a  foundation  at  a 
facility  or  is  designed  to  be  capable  of 
being  carried  or  moved  from  one 
location  to  another  and  remains  at  a 
single  site  at  a  building,  structure, 
facility,  or  installation  for  more  than  12 
consecutive  months.  Any  engine  (or 
engines)  that  replaces  an  engine  at  a  site 
that  is  intended  to  perform  the  same  or 
similar  function  as  the  engine  replaced 
is  included  in  calculating  the 
consecutive  time  period.  Nonroad 
engines  and  engines  used  solely  for 
competition  are  not  stationary  internal 
combustion  engines. 

(p)  Stoichiometric  air/fuel  ratio  means 
the  air/fuel  ratio  where  all  fuel  and  all 
oxygen  in  the  air/fuel  mixture  will  be 
consumed. 


(q)  Unit  means  any  diesel.  lean-bum, 
or  rich-bum  stationary  internal 
combustion  engine  as  defined  in 
paragraph  (o)  of  this  section. 

§  M.3    StWKtaftl  leQulfemewli. 

After  May  1.  2003,  an  owner  or 
operator  of  a  unit  subject  to  the 
standards  of  this  subpart  shall  not 
operate  the  unit  May  1  through 
September  30  of  2003.  and  any 
subsequent  year  unless  the  owner  or 
operator  complies  with  the 
requirements  of  paragraph  (a)  of  this 
section  during  May  1  through 
September  30  of  each  year. 

(a)  No  owner  or  operator  of  a 
stationary  intemal  combustion  engine 
shall  cause  to  be  discharged  into  the 
atmosphere  any  gases  that  contain  NOx 
in  excess  of  the  following  applicable 
limit,  expressed  as  NO}  corrected  to  15 
percent  parts  per  million  by  volume 
(ppmv)  stack  gas  O3  on  a  dry  basis, 
averaged  over  a  rolling  30-day  period: 

(1)  Rich-bum,  2;  2400  bhp:  110  ppmv 

(2)  Lean-bum,  >  2400  bhp:  125  ppmv 

(3)  Diesel,  ^  3000  bhp:  175  ppmv 

(4)  Dual  fuel.  2  4400  bhp:  125  ppmv 

(b)  Each  emission  limit  expressed  in 
paragraphs  (a)(1)  through  (4)  of  this 
section  may  be  multiplied  by  X.  where 
X  equals  the  engine  efficiency  (E) 
divided  by  e  reference  efficiency  of  30 
percent.  Engine  efficiency  (E)  shall  be 
determined  using  one  of  the  methods 
specified  in  para{(raph  (b)(1)  or  (2)  of 
this  section,  whichever  provides  a 
higher  value.  However,  engine 
efficiency  (E)  shall  not  be  less  than  30 
percent.  An  engine  with  an  efficiency 
lower  than  30  percent  shall  be  assigned 
an  efficiency  of  30  percent. 

(1) 

_     (Engine  output)*(100) 
t  =  ^-^-^^^^^^^^— — ^— 

Energy  input 
where  energy  input  is  determined  by  a 
fuel  measuring  device  accurate  to  ±5 
percent  and  is  based  on  the  higher 
heating  value  (HHV)  of  the  fuel.  Percent 
efficiency  (E)  shall  be  averaged  over  15 
consecutive  minutes  and  measured  at 
peak  load  for  the  applicable  engine. 
(2) 

(Mftrs  Rated  Efficiency  [Continuous] 
g^ atLHV)*aHV) 

(HHV) 

Where 

LHV  s  the  lower  heating  value  of  the 

fiiel;  and 
HHV  s  the  higher  heating  value  of  the 

fiiel 

9  wo>4    (Mm^iOTnQV  aranniiMWin. 

Any  owmer  or  operator  of  a  unit 
subject  to  the  requirements  of  §  98.3 


shall  determine  compliance  using  a 
continuous  emissions  monitoring 
system  (CEMS)  which  meets  the 
applicable  requirements  of  Appendices 
B  and  F  of  40  CFR  ptfrt  60,  excluding 
data  obtained  during  periods  specified 
in  §98.6. 

%  96>S    RepofWiQ,  nionltorinQ,  end 
recofdkeeplnQ. 

(a)  Reporting  requirements.  Any 
owner  or  operator  subject  to  the 
requirements  of  §  98.3  shall  comply 
with  the  following  requirements: 

(1)  By  May  1,  2003.  submit  to  the 
Administrator  the  identification  number 
and  type  of  each  unit  subject  to  the 
section,  the  name  and  address  of  the 
plant  where  the  unit  is  located,  and  the 
name  and  telephone  number  of  the 
person  responsible  for  demonstrating 
compliance  with  the  section. 

(2)  Submit  a  report  documenting  for 
that  imit  the  total  NOx  emissions  from 
May  1  through  September  30  of  each 
year  to  the  Administrator  by  October  31 
of  each  year,  banning  in  2003. 

(3)  Each  owner  or  operator  of  a  unit 
subject  to  this  rule  and  operating  a 
CEMS  shall  submit  an  excess  emissions 
and  monitoring  systems  j)erformance 
report,  in  accordance  with  the 
requirements  of  40  CFR  60.7(c)  and 
60.13. 

(b)  Monitoring  requirements.  (1)  Any 
owner  or  operator  subject  to  the 
requirements  of  §  98.3  shall  not  operate 
such  equipment  unless  it  is  equipped 
with  one  of  the  following: 

(i)  A  CEMS  which  meets  the 
applicable  requirements  of  40  CFR  part 
60.  subpart  A.  and  appendix  B,  and 
complies  with  the  quality  assurance 
procedures  specified  in  40  CFR  part  60, 
appendix  F.  The  CEMS  shall  be  used  to 
demonstrate  compliance  with  the 
applicable  emission  limit. 

(ii)  An  alternate  calculational  and 
recordkeeping  procedure  based  upon 
actual  emissions  testing  and  correlations 
with  operating  parameters.  The 
installation,  implementation  and  use  of 
such  an  alternate  calculational  and 
recordkeeping  procedure  must  be 
approved  by  EPA  in  writing  prior  to 
implementation. 

(2)  The  CEMS  or  approved  altemate 
recordkeeping  procedure  shall  be 
operated  and  maintained  in  accordance 
with  an  on-site  CEMS  operating  plan 
approved  by  EPA. 

(c)  Recordkeeping  requirements. 
(1)  Any  owner  or  operator  of  a  unit 

subject  to  this  subpart  shall  maintain  all 
records  necessary  to  demonstrate 
compliance  with  the  section  for  a  period 
of  2  calendar  years  at  the  plant  at  which 
the  subject  imit  is  located.  The  records 
shall  be  made  available  to  the 
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Administrator  upon  request.  The  owner 
or  operator  shall  maintain  records  of  the 
following  information  for  each  day  the 
\mit  is  operated: 

(i)  Identification  and  location  of  each 
engine  subject  to  the  requirements  of 
this  section. 

(ii)  Calendar  date  of  record. 

(iii)  The  number  of  hours  the  unit  is 
operated  diuing  each  day  including 
startups,  shutdowns,  malfunctions,  and 
the  type  and  duration  of  maintenance 
and  repairs. 

(iv)  Date  and  results  of  each  emissions 
inspection. 

(v)  A  summary  of  any  emissions 
corrective  maintenance  taken. 

(vi)  The  results  of  all  compliance 
tests. 

(vii)  If  a  unit  is  equipped  with  a 
CEMS: 

(A)  Identification  of  time  periods 
during  which  NOx  standards  are 
exceeded,  the  reason  for  the  exceedance, 
and  action  taken  to  correct  the 
exceedance  and  to  prevent  similar 
future  exceedances. 

(B)  Identification  of  the  time  periods 
for  which  operating  conditions  and 
pollutant  data  were  not  obtained 
including  reasons  for  not  obtaining 
sufficient  data  and  a  description  of 
corrective  actions  taken. 

(2)  (Reserved) 

fM.6    Examptlona. 

(a)  The  requirements  of  §§  98.3,  98.4, 
and  98.5  shall  not  apply  to  the  following 
periods  of  operation: 

(1)  Start-up  and  shut-down  periods 
smd  periods  of  malfunction,  not  to 
exceed  36  consecutive  hours; 

(2)  Regularly  scheduled  maintenance 
activities. 

Subpart  B— Emissions  of  NOx  From 
Csinent  Manutecturing 

f  98.41    Applicability. 

The  requirements  of  this  subpart 
apply  only  to  kilns  with  process  rates  of 
at  least  the  following:  long  dry  kilns — 
12  tons  per  hour  (TPH);  long  wet  kilns — 
10  TPH;  preheater  kilns— 16  TPH; 
precalciner  and  preheater/precalciner 
kibis— 22  TPH. 

196.42    OeflnMons. 

(a)  Clinker  means  the  product  of  a 
Portland  cement  kiln  from  which 
finished  cement  is  manufactured  by 
milling  and  grinding. 

(b)  Long  dry  kiln  means  a  kiln  14  feet 
or  larger  in  diameter,  400  feet  or  greater 
in  length,  which  employs  no  preheating 
of  the  feed.  The  inlet  feed  to  the  kiln  is 
dry. 

(c)  Long  wet  kiln  means  a  kiln  14  feet 
or  larger  in  diameter.  400  feet  or  greater 


in  length,  which  employs  no  preheating 
of  the  feed.  The  inlet  feed  to  me  kiln  is 
a  slurry. 

(d)  Low-NOx  biuners  means 
combustion  equipment  designed  to 
reduce  flame  turbulence,  delay  fuel/air 
mixing,  and  establish  fuel-rich  zones  for 
initial  combustion. 

(e)  Malfunction  means  any  sudden, 
infrequent,  and  not  reasonably 
preventable  failure  of  air  pollution 
control  equipment,  process  equipment, 
or  a  process  to  operate  in  a  normal  or 
usual  manner.  Failures  that  are  caused 
in  part  by  poor  maintenance  or  careless 
operation  are  not  malfunctions. 

(0  Mid-kiln  firing  means  the 
secondary  firing  in  kilns  by  injecting 
solid  fuel  at  an  intermediate  point  in  the 
kiln  using  a  specially  designed  feed 
injection  medianism  for  the  purpose  of 
decreasing  NOx  emissions  through: 

(1)  Burning  part  of  the  fuel  at  a  lower 
temperature;  and 

(2)  Reducing  conditions  at  the  solid 
waste  injection  point  that  may  destroy 
some  of  the  NOx  formed  upstream  in 
the  kiln  burning  zone. 

(g)  Portland  cement  means  a 
hydraulic  cement  produced  by 
pulverizing  clinker  consisting  . 
essentially  of  hydraulic  calcium 
silicates,  usually  containing  one  or  more 
of  the  forms  of  calcium  sul&te  as  an 
interground  addition. 

(h)  Portland  cement  kiln  means  a 
system,  including  any  solid,  gaseous  or 
liquid  fuel  combustion  equipment,  used 
to  calcine  and  fuse  raw  materials, 
including  limestone  and  clay,  to 
produce  Portland  cement  clinker. 

(i)  Precalciner  kiln  means  a  kiln 
where  the  feed  to  the  kiln  system  is 
preheated  in  cyclone  chambers  and 
utilize  a  second  burner  to  calcine 
material  in  a  separate  vessel  attached  to 
the  preheater  prior  to  the  final  fusion  in 
a  kiln  which  forms  clinker. 

(j)  Preheater  kiln  means  a  kiln  where 
the  feed  to  the  kiln  system  is  preheated 
in  cyclone  chambers  prior  to  the  final 
fusion  in  a  kiln  which  forms  clinker. 

(k)  Shutdown  means  the  cessati(»i  of 
operation  of  a  Portland  cement  kiln  for 
any  purpose. 

(1)  Startup  means  the  setting  in 
operation  of  a  Portland  cement  kiln  for 
any  purpose. 

f  96.43   Standard  requlramanta. 

After  May  1.  2003.  an  owner  or 
operator  of  any  Portland  cement  kiln 
subject  to  this  rule  shall  not  operate  the 
kiln  during  May  1  through  September 
30  unless  Uie  kiln  has  iiutalled  and 
operates  during  May  1  to  September  30 
with  low-NOx  burners,  mid-ldln  firing. 


or  alternative  control  techniques, 
subject  to  EPA  approval,  that  achieve  at 
least  the  same  emissions  decreases  as 
low-NOx  burners  or  mid-kiln  firing. 


I96.44 

(a)  Reporting  requirements.  Any 
own«'  or  operator  subject  to  the 
requirements  of  §  98.43  shall  comply 
with  the  following  requirements: 

(1)  By  May  1.  2003,  submit  to  the 
Administrator  the  identification  number 
and  type  of  each  unit  subject  to  the 
section,  the  name  and  address  of  the 
plant  where  the  unit  is  located,  and  the 
name  and  telephone  number  of  the 
person  responsible  for  demonstrating 
compliance  with  the  section. 

(2)  Submit  a  report  documenting  for 
that  unit  the  total  NOx  emissions  from 
May  1  through  September  30  of  each 
year  to  the  Administrator  by  October  31 
of  each  year,  beginning  in  2003. 

(b)  Monitoring  requirements.  Any 
owner  or  operator  of  a  unit  subject  to 
this  subpart  shall  complete  an  initial 
performance  test  and  subsequent  annual 
testing  consistent  with  the  requirements 
of  40  CFR  part  60.  appendix  A.  Method 
7.  7A  .7C,  7D.  or  7E. 

(c)  Recordkeeping  Requirements.  Any 
owner  or  operator  of  a  unit  subject  to 
this  subpart  shall  produce  and  maintain 
records  which  shtdl  include,  but  are  not 
limited  to: 

(1)  The  emissions,  in  pounds  of  NOx 
per  ton  of  clinker  produced  from  each 
affected  Portland  cement  kiln. 

(2)  The  date,  time  and  diiration  of  any 
startup,  shutdown  or  malfunction  in  the 
operation  of  any  of  the  cement  kilns  or 
the  emissions  monitoring  equipment. 

(3)  The  results  of  any  performance 
testing. 

(4)  Daily  cement  kiln  production 
reccnds. 

(5)  All  records  required  to  be 
produced  or  maintained  shall  be 
retained  on  site  for  a  minimum  of  2 
years  and  be  made  available  to  the  EPA 
or  State  or  local  agency  upon  request. 

f96.45    ExampOons. 

The  requirements  of  §§  98.43  and 
98.44  shall  not  apply  to  the  following 
periods  of  operation: 

(a)  Start-up  and  shut-down  periods 
and  periods  of  malfimction,  not  to 
exceed  36  consecutive  hours; 

(b)  Regularly  scheduled  maintenance 
activities. 

|FR  Doc  98-26431  Filed  10-20-98:  8:4S  am] 
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OFFICE  OF  PERSONNEL 

SCFRPartSOl 
Rm320e— AH07 

Co«t-of-Lhring  Allowaneee  (Nonforeign 
AreM):  Kauai.  HI;  U.S.  Virgin  Wanda 

agency:  Office  of  Personnel 

Management. 

action:  Final  rule. 

summary:  The  Office  of  Personnel 
Management  (OPM)  published  an 
interim  regulation  for  comment  on 
March  25. 1997,  (62  FR  14188)  to 
-increase  the  cost-of-living  allowance 
(CX)LA)  rates  paid  to  General  Schedule, 
U.S.  Postal  Service,  and  certain  other 
Federal  employees  in  Kauai  County, 
Hawaii,  and  the  U.S.  Virgin  Islands.  The 
effect  of  this  interim  regulation  was  to 
raise  the  CXDLA  rate  for  Kauai  County 
from  20  percent  to  22.5  percent,  and  to 
raise  the  COLA  rate  for  the  U.S.  Virgin 
Islands  from  17.5  percent  to  20  percent. 
These  increases  were  the  result  of  cost- 
of-living  surveys  conducted  in  Hawaii, 
Alaska,  Guam,  Puerto  Rico,  and  the  U.S. 
Vii^gin  Islands  in  February.  1996.  OPM 
received  no  comments  on  the  interim 
regulation.  Therefore,  we  are  adopting 
the  rates  as  final  without  change. 
DATES:  Effective  date:  November  20, 
1998.  Implementation  date:  The  rate 
increases  authorized  by  these 
regulations  are  applicable  as  of  the  first 
day  of  the  first  pay  period  beginning  on 
or  after  March  25, 1998. 
FOR  FURTHER  MFORMATKM  CONTACT: 
Donald  L.  Paquin,  (202)  606-2838.  FAX: 
(202)  606-4264,  or  email  at 
COLAOopm  .gov . 

SUPPLEMENTARY  INFORMATION: 
Regulatory  Flexibility  Ad 

I  certify  that  this  regulation  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities 
because  the  regulation  will  affect  only 
Federal  agencies  and  employees. 

Liat  ofSublects  in  5  CFK  Part  591 

Government  employees.  Travel  and 
transportation  expenses,  Wages. 
Office  of  Personnel  Management. 
lanloB  R.  L.achanoe, 
Director. 

PART  Ml— ALLOWANCES  AND 
DIFFERENTIALS 

Accordingly,  under  the  authority  of  5 
U.S.C.  5941,  E.O.  10000  (3  CFR,  1943- 
1948  Comp..  p.  792),  and  E.O.  12510  (3 
CFR,  1985  Comp.,  p.  338),  OPM  is 
adopting  the  interim  regulations  for  5 


CFR  part  591  published  on  March  25, 

1997.  at  62  FR  14188  as  final  without 

change. 

(FR  Doc.  9S-28053  Filed  10-20-08;  8:45  am) 


OFFICE  OF  PERSONNEL 
MANAGEMENT 

5CFRPart5Q1 
RIN  3206— AOS 

Cost-oMJvIng  Allowancas  (Nonforaign 
Areaa):  Honolulu,  HI 

AGENCY:  Office  of  Personnel 

Management. 

ACTION:  Interim  rule  with  request  for 

comments. 

SUMMARY:  The  Office  of  Personnel 
Management  (OPM)  is  publishing  an 
interim  regulation  to  increase  the  cost- 
of-living  allowance  (COLA)  rate  paid  to 
General  Schedule,  U.S.  Postal  Service, 
and  certain  other  Federal  employees  in 
the  City  and  County  of  Honolulu. 
Hawaii.  This  increase  is  a  result  of  cost- 
of-living  surveys  conducted  by  OPM  in 
Alaska,  Hawaii,  Guam,  Puerto  Rico,  and 
the  U.S.  Virgin  Islands.  This  regulation 
increases  the  Honolulu  COLA  rate  bom 
22.5  percent  to  25  percent.  Additionally, 
OPM  is  broadening  the  composition  of 
the  Miscellaneous  Expense  Category 
used  in  the  COLA  methodology.  This 
change  allows  the  addition  of  other 
types  of  expenses  to  that  category, 
including  the  use  of  private  education 
pC-12)  data  collected  in  the  1997 
surveys.  This  amendment  vfiU  permit 
OPM  additional  flexibility  in  organizing 
survey  data  under  the  COLA  model. 
DATES:  Effective  date:  October  21. 1998. 
Implementation  date:  The  rate  increases 
authorized  by  these  regulations  are  to  be 
applied  as  of  the  first  day  of  the  first  pay 
period  beginning  on  or  after  October  21 . 
1998.  Comment  date:  Comments  must 
be  received  on  or  before  January  19, 
1999. 

ADDRESSES:  Comments  may  be  sent  or 
delivered  to  Donald  J.  Winstead, 
Assistant  Director  for  Compensation 
Administration,  Workforce 
Compensation  and  Performance  Service. 
Office  of  Personnel  Management,  Room 
7H31, 1900  E  Street  NW.,  Washington, 
DC  20415-8200.  FAX:  (202)  606-4264, 
or  email  at  colaOopm.gov. 
FOR  FURTHER  INFORMATION  CONTACT: 
Donald  L.  Paquin,  (202)  606-2838. 
SUPPI^MENTARY  INFORMATION:  Under 
section  5941  of  title  5,  United  States 
Code,  certain  Federal  employees  in 
nonforeign  areas  outside  the  48 
contiguous  States  are  eligible  for  cost-of- 


living  allowances  (OOLAs)  when  local 
living  costs  are  substantially  higher  than 
those  in  Washington.  DC  Nonforeign 
area  OOLAs  are  currently  paid  in  the 
following  locations:  Alaska.  Hawaii. 
Guam  and  the  Commonwealth  of  the 
Northern  Mariana  Islands,  Puerto  Rico, 
and  the  U.S.  Virgin  Islands. 

During  the  summer  of  1997.  OPM 
surveyed  Alaska.  Hawaii,  Guam,  Puerto 
Rico,  and  the  U.S.  Virgin  Islands.  Data 
were  collected  by  OPM  in  conjunction 
with  COLA  Partnership  Committees  and 
Subcommittees  established  under  the 
COLA  Partnership  Pilot  Project.  This  is 
a  2-year  pilot  project  established  to  test 
and  evaluate  a  new  approach  in  the 
administration  of  the  COLA  program,    ■ 
including  the  conduct  of  living-cost 
siirveys.  At  approximately  the  same 
time  data  were  collected  in  the 
allowance  areas.  OPM  also  surveyed  the 
Washington,  DC,  area,  which  is  the  iMse 
or  reference  area  for  living-cost 
comparisons.  OPM  is  publishing  a 
separate  Federal  Register  notice 
immediately  following  this  rulemaking 
that  provides  the  complete  "Report  On 
1997  Surveys  Used  to  Determine  Cost- 
of-living  Allowances  in  Nonforeign 
Areas."  This  report  explains  the 
methodology,  procedures,  and  results  of 
the  1997  living-cost  surveys. 

The  COLA  rate  increase  is 
sununarized  in  the  following  table: 

Increase  in  Cola  Rate 


Allowance  area/category 

Ctty  and  County  of  Honolulu, 
Hawaii 
Al  employees  


25.0 


OPM  is  adjusting  the  only  rate  for 
which  the  1997  surveys  indicate  an 
increase  is  warranted.  Rates  that  would 
otherwise  be  reduced  will  remain 
unchanged,  as  required  by  a  provision 
in  the  Treasury,  Postal  Service,  and 
General  Government  Appropriations 
Act,  1992  (Pub.  L.  102-141),  as 
amended. 

OPM  is  also  broadening  the 
composition  of  the  Miscellaneous 
Expense  Category,  as  described  in 
section  591.205  (b)(4)  of  title  5.  Code  of 
Federal  Regulations.  (The  Miscellaneous 
Expense  Category  is  one  of  the  four 
major  expense  categories  used  in  the 
COLA  methodology.  Currently,  the 
composition  of  the  Miscellaneous 
Expense  Category  is  defined  to  cover  six 
types  of  expenses:  health  care,  gifts, 
contributions,  savings  and  investments, 
retirement,  and  life  insurance.)  This 
change  allows  the  addition  of  other 
types  of  expenses  to  the  miscellaneous 
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category,  including  the  use  of  private 
education  (K-12)  data  collected  in  the 
1997  survey.  These  data  could  have 
been  used  under  the  Consiunption 
Goods  and  Services  Category,  and 
mathematically,  the  result  would  have 
been  the  same.  However,  in  terms  of 
how  data  are  organized  and  analyzed 
within  the  COLA  model,  OPM  believes 
it  is  more  appropriate  to  include  the 
private  education  data  within  the 
Miscellaneous  Expense  Component. 

Application  of  5  U.S.C  553 

Pursuant  to  paragraphs  (b)(3)(B)  and 
(d)(3)  of  §  553  of  title  5  of  the  United 
States  Code,  OPM  finds  that  good  cause 
exists  to  waive  the  publication  of 
proposed  rulemaking  and  the  30-day 
delay  in  the  efiiective  date  of  this 
regulation.  Because  it  has  taken  longer 
than  expected  to  complete  these  surveys 
and  calculate  the  living-cost  indexes, 
OPM  believes  it  is  in  the  public  interest 
to  implement  the  COLA  rate  increase 
immediately.  In-the  future,  as  in  the 
past,  OPM  plans  to  announce  COLA  rate 
adjustments  in  a  proposed  rule  for 
notice  and  comment. 

Implementation  of  Rate  Changes 

For  administrative  purposes,  the  rate 
increases  authorized  by  these 
regulations  will  be  applied  as  of  the  first 
day  of  the  first  pay  period  beginning  on 
or  after  October  21, 1998. 

E.0. 12866,  Regulatory  Review 

This  rule  has  been  reviewed  by  the 
Office  of  Management  and  Budget  in 
accordance  with  E.O.  12866. 

Regulatory  Flexibility  Act 

I  certify  that  this  regulation  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities 
because  the  regulation  will  afiect  only 
Federal  agencies  and  employees. 

List  of  Sub)ects  in  S  CFR  Part  591 

Government  employees.  Travel  and 
transportation  expenses.  Wages. 


Office  of  Personnel  Management. 
Janice  R.  Lacfaanoa, 
Director. 

Accordingly,  OPM  is  amending  5  CFR 
part  591  as  follows: 

PART  591— ALLOWANCES  AND 
DiFFERENTIALS 

Sutipart  B    Coat  of-UvIng  ANovMnoe  and 
Poet  DWIsfeiitlsl   Nowfocelgn  Araes 

1.  The  authority  citation  for  subpart  B 
of  part  591  continues  to  read  as  follows: 

Authority:  5  U.S.C.  5941;  E.O.  10000.  3 
CFR.  1943-1948  Comp..  p.  792;  E.O.  12510. 
3  CFR.  1985  Comp..  p.  338. 

2.  In  §  591.205,  paragraph  (b)(4)  is 
revised  to  read  as  follows: 

1591.206    Comparsliva  cost  index. 

(4)  Miscellaneous  expenses.  Miscellaneous 
expenses,  including  expenses  for  health  care, 
gifts,  contributions,  savings  and  investments, 
retirement,  and  life  insurance,  are  estimated 
from  consumer  expenditure  surveys  and 
other  data  appropriate  for  Federal  employees 
for  each  income  level. 

3.  Appendix  A  of  subpart  B  is  revised  to 
read  as  follows: 


Appendix  A  of  Subpart 

Ralaa  at  Which  Allowancaa  Shan  be 

Paid 


Au- 

thor- 

ized 
aNo«^ 

Geograpnic  covefage/ 

allowance  category  - 

ance 

rale 
(per- 

* 

cent) 

State  of  Alaska 

City  of  Anchorage  and  80-kio- 

meter  (50-mile)  radkis  by  roed: 

AH  Employees 

25.0 

City  of  Fairbanks  and  804dk>- 

metor  (50-mile)  radkis  by  road: 

AN  Emptoyees 

25.0 

City  of  Juneau  and  80-kikime«er 

(50-fnile)  radajs  by  road: 

Al  Emptoyees 

25.0 

Rest  of  the  Stale: 

All  Emptoyees 

25.0 

Geographic  coverage 
aHowance  category 


Stale  of  Hawaii 

Cify  and  County  of  Honokito: 

Al  Emptoyees 

County  of  HawaU: 

Al  Emptoyees  ....„ _.. 

County  of  Kauai: 

Al  Emptoyees „ 

-    County  of  Maui  and  County  of 
Kalawao: 

Al  Emptoyees  — — 

Territory   of   Quafn   and   Commorv 
waaNh  of  the  Norttwm  Mariana  Is- 
lands 
Al  Locations: 

Loctf  RatMl „.. 

Commissary/Exctiange 

CommonwoaWh  of  Puerto  Rico 

Al  Emptoyees 

U.S.  Virgin  latwids 

Al  Emptoyees 


Au- 
thor- 

iad 


(per- 
cam) 


25.0 
15i) 
22.5 

22^ 


22.5 

20.0 

^OJ0 

20.0 


Definitions  of  Allowance  Categories 

The  following  are  detinitions  of  the 
allowance  categories  used  in  the  tables  in 
this  appendix. 

All  Employees:  This  category  covers  all 
Federal  empiojrees  eligible  for  an  allowaiice 
under  5  U.S.C  5941. 

Loco!  Retail:  This  categor>'  covers  all 
Federal  employees  eligible  for  an  allowance 
who  do  not  have  unlimited  access  to 
commissary  and  exchange  facilities  by  virtue 
of  their  Federal  civilian  employment 

Comwissary/Exchange:  This  categoty 
covers  all  Federal  employees  eligible  fbr  an 
allotvance  who  have  unlimited  access  to 
commissary  and  exchange  fKilities  by  virtue 
of  their  Federal  civilian  employment. 

NelK  Eligibility  for  access  to  military 
commissary  and  exchange  facilities  is 
determined  by  the  appropriate  military 
department  If  an  employee  is  furnished  with 
these  privileges  for  reasons  associated  %rith 
his  or  her  Federal  civilian  employment,  he  or 
she  will  receive  an  identification  card  that 
authorizes  access  to  such  facilities. 
PosMssion  of  such  an  identification  card  is 
sufficient  evidence  that  the  employee  uses 
the  facilities. 
(FR  Doc  98-28054  Filed  10-2(^98:  S:4S  am] 
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OFFICE  OF  PERSONNEL 
MANAQEMENT 

Report  on  1997  Surveys  Used  to 
OslsnnifM  Cost-of-Living  Allowances 
In  Nontorstgn  Arses 

AOENCY:  Office  of  Personnel 

Management. 

action:  Notice. 


r:  This  notice  publishes  the 
"Report  on  1997  Surveys  Used  to 
Determine  Cost-of-Living  Allowances  in 
Nonforeign  Areas."  The  results  of  the 
surveys  are  used  to  determine  cost-of- 
living  allowances  (COLAs)  paid  to 
General  Schedule,  U.S.  Postal  Service, 
and  certain  other  Federal  employees  in 
Alaska,  Hawaii,  Guam  and  the 
Commonwealth  of  the  Northern  Mariana 
blands.  Puerto  Rico,  and  the  U.S.  Virgin 
Islands.  This  report  provides  the  basis 
for  an  increase  in  the  COLA  rate  for  the 
City  and  County  of  Honolulu.  Hawaii, 
allowance  area  being  published  by  OPM 
in  the  interim  rulemaking  immediately 
preceding  this  notice. 
DATES:  Comments  must  be  received  on 
or  before  February  18. 1999. 
A00RE88C8:  Comments  may  be  sent  or 
delivered  to  Donald ).  Winstead, 
Assistant  Director  for  Compensation 
Administration.  Workforce 
Compensation  and  Performance  Service. 
Office  of  Personnel  Management,  Room 
7H31.  1900  E  Street  NW..  Washington, 
ex:  20415-8200.  FAX:  (202)  606-4264,  or 
email  at  cola@opm.gov. 
FOR  FUrrrNER  INFOmUTION  CONTACT: 
Donald  L.  Paquin.  (202)  606-2838.  FAX: 
(202)  606-4264,  or  email  at 
colaOopm.gov. 

SUPPLEMENTARY  INFORMATION:  Sections 
591.205(d)  and  591.206(c)  of  title  5. 
Code  of  Federal  Regulations,  require 
that  nonforeign  area  cost-of-living 
allowance  (COLA)  survey  summaries 
and  calculations  be  published  in  the 
Federal  Register  .  Accordingly,  the 
Office  of  Personnel  Management  (OPM) 
is  publishing  the  complete  "Report  on 
1997  Surveys  Used  to  Determine  Cost- 
of-Living  Allowances  in  Nonforeign 
Areas"  with  this  notice.  This  report 
explains  in  detail  the  methodologies, 
calculations,  and  findings  of  the  1997 
COLA  surveys. 

Results  of  Surveys.  OPM  computed 
index  values  of  relative  living  costs  in 
the  allowance  areas  using  an  index  scale 
where  the  living  costs  in  the 
Washington.  DC.  area  equal  100.  (See 
the  Executive  Summary  of  the  report.) 
The  results  of  the  surveys  show  that  the 
COLA  rate  for  the  Honolulu  allowance 
area  should  be  increased  from  its 
current  level  of  22.5  percent  to  25 


percent.  The  sxirvey  results  also  show 
that  the  COLA  rate  for  one  area  is 
ciirrently  at  the  appropriate  level  and 
that  the  COLA  rates  in  10  areas  are 
above  levels  warranted  by  the  living- 
cost  indexes.  However,  the  Treasiuy. 
Postal  Service,  and  General  Government 
Appropriations  Act.  1992  (Pub.  L.  102- 
141),  as  amended,  prohibits  reductions 
in  COLA  rates  through  December  31, 
2000.  Therefore.  OPM  is  not  proposing 
any  COLA  rate  reductions. 

Comments  on  1996  Report.  OPM 

published  the  report  on  the  1996 
surveys  conducted  in  Alaska,  Hawaii, 
Guam,  Puerto  Rico,  the  U.S.  Virgin 
Islands,  and  the  Washington,  DC,  area  in 
the  Federal  Register  (62  FR  14190)  on 
March  25, 1997.  Twelve  respondents 
submitted  comments  on  the  report. 

Most  of  the  commenters  believed  the 
surveys  did  not  fully  consider  the 
expenses  incurred  in  the  allowance 
areas.  Many  noted  dissimilarities 
between  the  allowance  areas  and  the 
Washington,  DC,  area  that  they  felt  were 
either  not  accounted  for  in  the  surveys 
or  that  affected  the  accuracy  of  the 
results  of  the  surveys.  These  differences 
included  ~ 
— Goods  and  services  typically  found  in 

the  Washington,  DC,  area  that  are  not 

available  in  the  allowance  areas,  the 

cost  to  obtain  these  goods  and 

services  in  the  allowance  areas  (e.g., 

shipping  fees),  and  the  quality  of  the 

goods  and  services  that  are  available; 
— Goods  and  services  typically 

purchased  in  the  allowance  areas  that 

are  not  typically  purchased  in  the 

Washington,  IX,  area; 
— Variations  in  spending  patterns 

between  the  Washington,  DC.  area 

and  the  allowance  areas; 
— Hardships  encountered  under  adverse 

climate  conditions; 
— Climate  influences  on  automobile 

purchase,  maintenance,  and 

insurance; 
— ^The  frequency  and  cost  of  air  travel  in 

the  allowance  areas; 
— House  size,  selection,  necessary 

features,  purchase  price,  storage 

needs,  and  maintenance  as  affected  by 

cUmate  and  availability; 
— ^The  additional  need  for  travel, 

lodging,  and  out-of-pocket  expenses 

for  quality  medical  care  in  the 

allowance  areas; 
— Recreational  expenses  in  the 

allowance  areas;  and 
— Out-of-area  colleges  and  the  quality  of 

local  schools. 

OPM  is  participating  in  two  major 
initiatives  concerning  the  COLA 
program.  Many  of  these  and  other 
concerns  are  being  considered  under 
one  or  both  of  these  initiatives.  These 
two  initiatives  are  discussed  below. 


Memorandum  of  Understanding  and 
Report  to  Cong^ss.  In  1996,  OPM 
entered  into  a  memorandum  of 
understanding  (MOU)  with  litigants  in 
the  cases  of  Alaniz  v.  Office  of 
Personnel  Management  and  Karamatsu 
v.  United  States.  The  MOU  committed 
OPM  and  the  plaintifb  to  a  "Safe 
Harbor"  process  for  conducting  studies 
relating  to  the  COLA  program  and  the 
compensation  of  Federal  employees  in 
the  allowance  areas.  The  purpose  of  the 
Safia  Hartrar  process  is  to  resolve  COLA 
issues  that  have  long  been  contested  and 
to  assist  OPM  as  it  prepares  a  report  to 
Congress  on  the  COLA  program.  That 
report,  required  by  the  Treasury,  Postal 
Service,  and  General  Government 
Appropriations  Act,  1992  (Public  Law 
102-141),  as  amended,  is  due  by  March 
1,  2000.  OPM  anticipates  that  the 
studies  will  examine  many  of  the  issues 
raised  by  comments  on  the  survey 
reports  and  will  produce  a  number  of 
valuable  recommendations  for 
improving  the  COLA  program. 

COLA  Partnership.  In  November  1996, 
OPM  established  a  pilot  project  to 
involve  agencies  and  employee 
representatives  directly  in  a  partnership 
to  help  plan  and  conduct  COLA 
surveys,  to  explore  ways  to  improve  the 
COLA  program,  and  to  help  everyone, 
including  OPM.  better  understand 
issues  related  to  the  compensation  of 
Federal  employees  in  the  COLA  areas. 
Under  the  2-year  pilot  project,  five 
partnership  committees  were  formed- 
one  each  in  Alaska,  Hawaii,  Guam, 
Puerto  Rico,  and  the  U.S.  Virgin  Islands. 
There  were  also  four  subcommittees 
formed  to  represent  individual 
allowance  areas.  Committee/ 
subcommittee  functions  include  - 

— ^Advising  and  assisting  OPM  in 
planning  living-cost  surveys; 

—Observing  data  collection  during  the 
surveys; 

— ^Advising  and  assisting  OPM  in  the 
review  of  survey  data; 

— Advising  OPM  on  the  COLA  program, 
including  survey  methodology  and 
other  compensation  issues  relating  to 
the  allowance  areas; 

— Assisting  OPM  in  the  dissemination 
of  information  to  affiacted  employees 
about  the  living-cost  surveys  and  the 
COLA  program. 

As  with  the  studies  being  conducted 
for  OPM's  report  to  Congress,  we 
anticipate  that  the  committees  will 
examine  some  of  the  issues  raised  by  the 
comments  on  the  survey  reports  and 
will  provide  many  recommendations  for 
improving  the  COLA  program. 
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Program  Changes  during  MOU 
Research  and  Pilot  Project 

During  the  Safe  Harbor  process  and 
the  COLA  partnership  pilot  project, 
OPM  plans  generally  to  avoid  making 
substantive  policy  changes  in  the  COLA 
program.  OPM  intends  to  first  complete 
its  research,  receive  public  comment, 
and  deliver  its  report  to  Congress.  This 
does  not  mean  that  OPM  will  make  no 
changes.  There  are  administrative 
changes  relating  to  survey  coverage  that 
must  be  made  for  each  survey,  and  OPM 
may  implement  other  improvements  in 
response  to  comments  it  receives.  As 
with  the  1996  surveys,  OPM  has  made 
a  few  changes  in  this  year's  surveys 
compared  with  previous  years.  These 
are  discussed  in  the  report. 

Comments  on  Partnership 

The  Alaska  COLA  Partnership 
Committee  submitted  comments  in 
regard  to  its  decision  not  to  participate 
in  the  1997  COLA  surveys  in  Alaska. 
The  Alaska  Committee  felt  that  OPM 
had  not  provided  sufficient  time  for  the 
committee  to  become  knowledgeable 
enough  to  make  sound  decisions  and  to 
solve  problems  related  to  the  survey. 
They  noted  that  the  Partnership  Pilot 
Project  was  effective  November  21, 
1996,  but  it  was  not  until  May  that  OPM 
met  with  the  Committee  in  advance  of 
the  July  survey. 

The  Alaska  Committee,  as  well  as  one 
other  commenter,  also  felt  that  OPM 
was  not  working  with  the  Committee  in 
good  faith  or  in  the  spirit  of  a 
partnership.  The  Committee  felt  that  it 
was  being  asked  to  "rubber  stamp"  a 
survey  that  would  not  reflect  actual 
cost-of-living  differences  between 
Washington,  E)C.  and  Alaska.  The 
Committee  members  stated  that  they 
wanted  "to  work  towards  building  a 
true  partnership  with  OPM  in  order  to 
find  an  equitable  COLA  process." 

Six  other  commenters  similarly  asked 
that  OPM  not  relegate  the  Alaska 
Committee  to  an  advisory  role,  but 
accept  the  Committee  as  a  full  partner 
in  evaluating  COLAs.  The  commenters 
requested  that  OPM  delay  the  survey 
until  the  partnership  issues  were 
resolved. 

OPM  agrees  that  more  lead  time 
between  the  establishment  of  the  COLA 
Partnership  Committees  and  the  1997 
surveys  would  have  been  desirable.  The 
amount  of  time  it  took  to  laimch  the 
committees  was  much  greater  than  OPM 
had  expected.  OPM  had  not  anticipated 
the  significant  amount  of  time  required 
by  many  agencies  and  unions  to 
nominate  committee  members  and/or 
approve  their  release  for  committee 
wodc.  As  a  result.  OPM  delayed  the 


surveys,  originally  scheduled  to  be 
conducted  during  the  period  January- 
March,  until  July.  Delaying  the  surveys 
further  was  not  deemed  acceptable. 

Despite  the  short  lead  time.  OPM 
encouraged  the  partnership  committees 
to  participate  in  the  survey.  We  believe 
the  local  knowledge  and  perspective 
offered  by  the  committees  would  benefit 
the  surveying  of  outlets  and  items  in 
their  region.  The  committees  would  also 
be  able  to  offer  preUminary  feedback, 
based  on  their  experience  in  assisting 
OPM  in  the  survey,  on  survey 
procedures.  Participation  would 
additionally  provide  an  opportunity  for 
the  committees  to  familiarize  OPM  with 
COLA  issues  unique  to  their  area.  We 
also  believe  that  by  participating  in  the 
survey,  committees  would  become  more 
knowledgeable  about  the  survey  process 
and  that  that  knowledge  would  be 
valuable  in  understanding  and 
examining  the  various  elements  of  the 
COLA  rate-settinc  process. 

OPM  addressed  the  role  of  the 
partnership  committees  in  the 
publication  of  its  final  COLA 
Partnership  Pilot  Project  regulations  on 
November  21, 1996  (61  FR  59173).  The 
following  is  excerpted  from  the 
discussion  of  comments  in  those 
regulations: 

No  two  partnerships  look  exactly 
alike,  and  OPM  believes  that 
establishment  of  these  committees  will 
result  in  a  more  collaborative 
relationship  among  affected  agencies 
and  employees  wiUt  respect  to  this 
complex  and  often  contentious  program. 
By  statute  and  Executive  order, 
however,  OPM  has  the  final  authority 
for  conducting  COLA  surveys  and 
administering  the  COLA  program.  If  a 
consensus  cannot  be  reached  on  an 
issue  or  if  the  views  of  one  COLA 
committee  differ  from  those  of  another 
on  the  same  issue,  OPM  must  still 
conduct  surveys  and  set  COLA  rates. 
Nevertheless,  this  does  not  mean  that 
we  cannot  use  partnership  to  improve 
the  COLA  program. 

OPM  plans  to  accommodate 
suggestions  whenever  practical  and 
consistent  with  the  laws  and  regulations 
that  govern  the  COLA  program.  We 
certairJy  do  not  expect  the  committees 
to  "rubber  stamp"  our  proposals. 
Instead,  we  plan  to  listen  carefully  to 
and  seriously  consider  all  of  the 
information  and  advice  that  will  be 
provided.  We  know  there  is  much  we 
can  learn  that  will  help  us  improve  the 
surveys  and  the  way  we  administer  the 
program,  and  we  look  forward  to  having 
frank  and  open  discussions  with  the 
other  committee  members.  It  is  our  hope 
that  we  can  reach  a  consensus  on  the 
vast  majority  of  issues  that  mil  face  us. 


As  several  commenters  said,  the 
partnership  process  will  not  work  unless 
there  is  a  sincere  commitment  from  all 
parties,  including  OPM,  to  share  ideas, 
listen  to  others,  learn  from  what  is  said, 
and  find  areas  of  agreement.  OPM  is 
committed  to  this  process. 

Oirerall  Living  Cost  Model 

Several  commenters  stated  that  the 
surveys  compare  only  prices,  not  total 
living  costs.  Two  commenters  said  the 
siuveys  should  consider  other  factors, 
such  as  cultural  diffierences,  individual 
needs,  isolation  from  friends  and  family, 
and  other  hidden  costs.  Another 
commenter  stated  that  Alaska  was 
unique  and  should  be  evaluated  based 
on  Alaska  costs  and  needs. 

The  COLA  model  compares  the  cost 
of  an  item  in  an  allowance  area  with  the 
cost  for  the  same  brand,  model,  and  size 
of  item  in  the  Washington.  DC  area. 
OPM  believes  this  model  is  consistent 
with  the  settlement  of  Hector  Arona,  et 
ai,  V.  United  States,  in  which  the 
plaintiffs  asked  that  OPM  adopt  a 
methodology  that  compared  specified 
brands,  models,  and  sizes  whenever 
possible.  Nevertheless,  the  COLA  model 
does  reflect  some  diffierences  between 
areas.  For  example,  the  model  assumes 
that  cars  in  Alaska  have  certain 
accessories,  such  as  engine  block 
heaters,  that  are  not  common  in  the  DC 
area.  Also,  diffierences  in  home 
construction  (e.g.,  triple-pane  windows 
and  greater  wall  insulation  common  in 
Alaska)  are  included  in  the  model  to  the 
extent  that  these  differences  are 
reflected  in  real  estate  prices. 

Intangible  influences  on  living  costs, 
such  as  cultiual  differences  and 
isolation  from  family,  are  very  difficiUt 
to  quantify  objectively.  This  is, 
however,  one  of  the  MOU  research 
topics,  and  OPM  plans  to  discuss  this 
issue  in  its  report  to  Congress. 

One  commenter  said  that  C^M's  price 
comparison  methodology  is  not  an 
accurate  method  for  comparing  cost-of- 
living  diffierences.  Under  the  MOU  and 
as  part  of  the  COLA  Partnership  Pilot 
Project,  OPM  is  studying  various  ways 
of  improving  the  price  comparison 
methodology  for  its  report  to  Congress. 

Another  commenter  suggested  an 
alternative  method  of  cost  comparison 
under  which  employees  Mrith  similar 
individual  and  family  situations  in  the 
comparison  areas  would  be  selected  to 
maintain  a  detailed  record  of  expenses 
for  a  given  period  of  time.  OPM  does  not 
believe  this  approach  is  practical. 

One  commenter  disagreed  with 
OPM's  inclusion  of  sale  taxes  in  the 
COLA  model.  The  commenter  said  that 
taxes  are  purchases  of  services,  not  part 
of  the  price  of  items,  and  that  areas  with 
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lower  taxes  receive  fewer  services.  As 
such,  the  commenter  argued.  0PM 
should  compare  the  services  being 
provided  in  its  calculations  or,  if  the 
services  are  not  measurable,  should  not 
measure  the  sales  tax  that  pays  for  those 
services. 

This  issue  was  originally  raised  in 
comments  on  the  1995  surveys  and 
responded  to  by  OPM  in  the  1996 
survey  notice.  As  stated  in  the  notice. 
OPM  believes  that  the  effect  on  living 
costs  of  any  area  differences  in 
community  programs  and  services  due 
to  differences  in  sales  tax  revenues 

i>robably  cannot  be  measured.  Revenues 
or  community  services  or  programs 
may  originate  from  many  sources  other 
than  sales  taxes,  including  State  and 
local  income  taxes,  corporate  taxes  and 
subsidies,  property  and  other  taxes,  user 
fees,  lottery  revenues,  civil  penalties, 
and  Federal  funds.  Furthermore,  the 
sales  tax  is  a  direct  consumer  expense. 
Regardless  of  the  services  that  are 
supported  by  the  sales  tax.  it  is  a  cost 
that  the  consumer  must  pay.  For  that 
reason,  OPM  continues  to  believe  that  it 
is  appropriate  to  include  the  sales  tax  in 
the  prices  of  the  items  surveyed. 

Tne  same  commenter  said  that  using 
the  Ginsumer  Expenditure  Survey  (CES) 
is  inappropriate  because  it  assumes  IXI 
and  Alaska  consumers  spend  their 
money  in  the  same  manner.  As  stated  in 
the  report,  OPM  uses  the  nationwide 
CES  data  because  OPM  knows  of  no 
other  source  of  comprehensive 
consumer  expenditure  information  by 
income  level  suitable  for  use  in  the 
COLA  model.  One  of  the  topics  being 
researched  under  the  MOU  is  the 
possible  use  of  local  CES  data,  including 
Anchorage  CES  data,  in  the  COLA 
model.  OPM  anticipates  including  the 
results  of  this  research  in  its  report  to 
Congress. 

One  commenter  noted  how  much 
more  expensive  it  was  in  Alaska 
compared  to  Wyoming.  OPM  is  required 
by  law  to  use  Washington.  E)C.  as  the 
reference  area  for  living-cost 
comparisons. 

Goods  and  Serrices 

One  commenter  said  that  there  are 
fewer  department  stores  in  Alaska  and 
that  sales  at  these  stores  are  infrequent. 
Two  commenters  noted  that  one  of  the 
fast  food  restaurants  in  the  survey 
advertised  a  sale  item  at  one  price,  but 
the  price  in  Alaska  was  much  higher. 
The  survey  compares  only  non-sale 
prices  of  identical  items  from  similar 
outlets,  which  we  believe  is  consistent 
with  Arana. 

One  commenter  felt  that  Alaskans  are 
more  likely  than  Washington,  DC. 
residents  to  incur  expenses  related  to 


snow  removal  and  other  winter 
conditions.  One  of  the  research  topics 
under  the  MOU  concerns  expenses 
unique  to  each  allowance  area  and  to 
the  Washington.  DC.  area.  OPM  plans  to 
include  the  results  of  this  MOU  research 
in  its  report  to  Congress. 

The  same  commenter  thought  OPM 
should  publish  with  the  report  the 
prices  for  all  items.  More  than  18.000 
prices  were  collected  in  the  1997 
surveys.  Publishing  this  volume  of 
information  is  not  practical. 

One  commenter  said  OPM  should 
examine  additional  fees  charged  by  mail 
order  companies  to  ship  to  Alaska  or 
Hawaii.  OPM  included  catalog  prices  for 
selected  items  in  the  surveys. 
Additional  costs  for  shipping  and  excise 
taxes,  if  any.  were  added  to  the  catalog 
pricing  where  applicable. 

The  same  commenter  said  that  in 
Alaska  the  cost  of  lettuce  is  by  the 
pound,  not  by  the  head,  as  is  charged 
elsewhere  in  the  U.S.  For  comparison 
purposes,  where  lettuce  is  sold  by  the 
head,  OPM  collects  the  price  and  weight 
of  an  average  head  and  converts  the 
price  to  price  f>er  pound.  The 
commenter  also  said  OPM  should 
examine  the  cost  of  dairy  products  in 
Alaska.  OPM  collects  price  data  for 
milk,  cheese,  eggs,  ice  cream,  and 
margarine  in  each  of  the  allowance  areas 
for  use  in  the  comparisons. 

Two  commenters  noted  the  high  cost 
of  goods  and  services  on  Prince  of  Wales 
Island  in  Alaska.  Prince  of  Wales  Island 
is  in  the  Rest  of  Alaska  allowance  area, 
and  OPM  notes  that,  as  have  the 
previous  surveys,  the  results  of  the  1997 
survey  show  that  the  maximimi 
allowable  COLA  rate  (25  percent) 
should  continue  to  be  paid  in  this 
allowance  area. 

Housing 

One  commenter  felt  that  OPM's 
calculations  should  allow  for  Alaskans 
having  larger  homes  because  of  Arctic 
entrances  and  extra  storage  needs.  The 
home  purchase  price  data  collected 
reflect  local  home  sales,  which  in  turn 
should  reflect  the  cost  of  any  special 
features  common  to  dwellings  in  each 
area. 

The  same  commenter  stated  that 
Alaskan  homes  require  more  frequent 
maintenance  because  of  the  harsh 
winters  and  the  composition  of  houses. 
The  commenter  also  stated  that  house 
heating  systems  wear  out  more  quickly 
in  Alaska.  One  of  the  key  research 
topics  under  the  MOU  is  housing  costs, 
and  the  possible  application  of  a  "rental 
equivalence  approach,"  which  is  the 
approach  the  Bureau  of  Labor  Statistics 
uses  for  measuring  change  in  housing 
costs  for  the  Consumer  Price  Index. 


OPM  will  include  the  findings  of  this 
MOU  research  in  its  report  to  Congress. 
One  commenter  notml  that  housing  is 
scarce  and  thereby  expensive  in  Thome 
Bay,  Alaska.  Thome  Bay  is  in  the  Rest 
of  Alaska  allowance  area,  and  as  OPM 
noted  earlier,  COLA  surveys  have 
consistently  shown  that  payment  of  the 
maximum  COLA  rate  is  warranted  in 
that  area. 

Transportation  Component 

One  commenter  stated  that  Alaskans 
have  a  higher  accident  rate  and  incur 
higher  insurance  and  repair  costs 
because  of  icy  roads.  The  same 
commenter  felt  that  a  fuel  adjustment 
should  be  made  because  Alaskans  need 
to  warm  up  their  cars  in  the  moming, 
using  more  fiiel.  The  commenter  also 
said  that  OPM  should  include  the  cost 
of  changing  to  and  from  snow  tires  in  its 
calculations. 

The  COLA  model  takes  into 
consideration  automobile  purchase 
price,  maintenance,  insurance,  and 
depreciation.  Purchase  costs  and 
insurance  are  based  on  price  data 
obtained  in  each  area.  Maintenance  is 
also  based  on  local  price  data,  and  the 
model  assumes  that  certain  types  of 
maintenance  occur  more  frequently  in 
the  allowance  areas  than  in  the  DC  area. 
For  example,  the  model  assumes  that 
tires  wear  out  faster  in  the  allowance 
areas  than  in  the  Washington,  DC,  area, 
and  that  tires  have  to  be  purchased  more 
frequently  in  the  allowance  areas.  For 
the  1997  surveys,  OPM  also  priced  the 
cost  of  mounting  and  balancing  snow 
tires  and  the  cost  of  switching  mounted 
snow  tires  and  street  tires  on  a  semi- 
annual basis. 

The  model  also  includes  the  severe 
driving  maintenance  schedule  for  the 
allowance  areas  and  the  standard 
schedule  for  the  Washington.  DC.  area. 
Depreciation  is  based  on  the  difference 
between  the  new  car  value  and  the 
value  of  the  car  4  years  later,  as  reflected 
in  popular  guides  such  as  the  National 
Automobile  Dealers  Association  Official 
Used  Car  Guide  and  the  Kelly  Blue 
Book.  The  model  assumes  that  used  car 
prices  are  constant  among  areas,  except 
in  Fairbanks  and  Nome.  Since  new  car 
prices  are  typically  higher  in  the 
allowance  areas,  this  assiunption 
translates  into  a  typically  higher 
depreciation  rate  for  new  cars  in  the 
allowance  areas  relative  to  the  DC  area. 
For  Fairbanks  and  Nome,  the  model 
uses  90  percent  of  the  used  car  value  to 
reflect  an  even  higher  depreciation  cost 
related  to  increased  wear  in  these  areas 
caused  by  the  severe  climate. 

Although  OPM  does  not  take  into 
consideration  the  effect  of  extended 
periods  of  idling  on  fuel  consumption. 
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OPM  does  take  into  consideration  the 
effect  of  climate  on  gas  mileage.  (See 
section  5.2.3.1  of  the  report.)  In  the  case 
of  Alaska,  the  COLA  model  assumes 
that  automobiles  there  generally  get 
fewer  miles  per  gallon  than  equivalent 
automobiles  in  the  Washington,  DC. 

area. 

Several  commenters  stated  that  travel 
by  air  is  more  necessary,  and  therefore 
more  frequent,  in  Alaska.  The  current 
model  assumes  that  the  typical  Federal 
employee  puts  15.000  miles  per  year  on 
a  car.  Many  Federal  employees  in  the 
allowance  areas  may  drive  less  than 
that,  particularly  in  some  of  the  smaller 
allowance  areas.  On  the  other  hand, 
these  employees  may  fly  more 
frequently.  If  so.  it  may  be  appropriate 
to  make  adjustments  in  the  COLA  model 
to  reflect  these  differences. 
Transportation  is  one  of  the  MOU 
research  topics,  and  OPM  plans  to 
include  this  research  in  its  report  to 
Congress. 

One  commenter  noted  that  DC 
residents  have  Metro  costs  subsidized 
by  tax  dollars.  OPM  does  not  survey 
municipal  mass  transportation.  The  cost 
of  bus.  train,  subway,  or  taxi  service  is 
not  part  of  the  surveys  because  the 
service  available  in  many  allowance 
areas  is  not  comparable  to  the  service 
available  in  the  DC  area.  Instead.  OPM 
compares  the  cost  of  roundtrip  airfares 
from  the  allowance  areas  with  the  cost 
of  roundtrip  airfares  from  the 
Washington.  DC.  area  to  the  same 
destinations. 

Miscellaneous  Component 

Several  commenters  feU  that  the 
medical  expense  portion  of  the 
Miscellaneous  Component  fails  to 
reflect  hi^  out-of-pocket  expenses  they 
believe  Federal  employees  in  the 
allowance  areas  frequently  incur.  The 
commenters  cited  several  possible 
causes  for  this,  including  higher  costs 
not  covered  by  insurance  carriers,  the 
absence  of  health  maintenance 
organizations  in  several  allowance 
areas,  and  the  need  to  travel  outside  the 
area  to  obtain  some  medical  services. 
Medical  expense  is  one  of  the  research 
topics  under  the  MOU.  and  OPM  plans 
to  include  this  research  in  its  report  to 
Congress.  OPM  also  notes  that  in  the 
analysis  of  the  results  of  the  1997 
survey,  OPM  used  average  employee 
Federal  health  benefit  expense  by  area. 
These  data  indicate  that,  with  the 
exception  of  Puerto  Rico,  these  expenses 
are  higher  in  the  allowance  areas  than 
in  the  Washington.  DC.  area. 

General  Comments 

One  commenter  asked  that  OPM 
consider  the  effect  significant 


reductions  would  have  on  the  local 
economy  of  the  allowance  area.  Another 
commenter  believed  that  the  results  of 
the  survey  would  end  COLAs  in  the 
more  populous  areas  of  Alaska.  This  is 
not  quite  accurate.  If  COLA  rates  were 
based  on  the  results  of  the  1997  survey, 
employees  in  both  Juneau  and  Fairbanks 
would  continue  to  receive  COLAs. 
though  at  a  lower  rate.  However,  as 
noted  earlier.  COLA  reductions  are 
prohibited  by  law  until  December  31, 
2000.  In  addition.  OPM  has  the 
authority  to  reduce  COLA  rates 
gradually. 

Two  commenters  cited  the  scarcity  of 
higher  education  choices  in  Alaska  and 
the  expenses  of  having  family  members 
attend  out-of-state  schools.  Education  is 
an  MOU  research  topic,  and  OPM  will 
report  on  this  research  in  its  report  to 
Congress. 

One  commenter  noted  that  DC 
residents  have  free  access  to  many 
recreational  opportunities  on  the  Mall 
in  Washington,  tx:.  such  as  museums 
and  concerts.  OPM  believes  each  area 
offers  recreational  opportunities  that  are 
unique  to  that  area,  such  as  beaches, 
rivers,  mountains,  parks,  or  museums, 
as  well  as  various  leisure  activities. 
Some  of  the  recreational  choices  require 
paid  admission,  and  others  are  free. 
Surveying  everything  is  not  feasible. 
OPM  surveys  the  cost  related  to  a 
number  of  recreational  activities  for 
which  a  fee  is  charged,  including  movie 
theaters,  video  rentals,  golf,  and 
bowling. 

Two  commenters  noted  that  they  had 
only  a  short  time  in  which  to  prepare 
comments  on  the  notice.  In  response  to 
similar  comments  on  the  previous 
survey.  OPM  had  increased  the 
comment  period  for  the  notice  from  60 
to  90  days.  For  this  report,  OPM  is 
further  increasing  the  comment  period 
from  90  to  120  days. 

One  commenter  requested  to  be 
placed  on  a  mailing  list  and  notified  of 
COLA  publications.  OPM  does  not 
maintain  a  mailing  list  for  employee 
notification  on  COLA  issues.  OPM  does 
employ  several  other  means  outside 
Federal  Register  publication  for 
disseminating  this  information  to 
Federal  employees.  These  include 
agency,  union,  and  Partnership 
Committee  notification:  agency 
postings;  and  publication  on  OPM's 
Intemet  web  page  (www.opm.gov)  and 
the  nonforeign  area  COLA  web  page 
(www.opm.gov/cola). 

ClariGcation  and  Correction  of  the  1996 
Report 

In  preparing  its  report  on  the  1997 
surveys.  OPM  discovered  discrepancies 
in  section  4.2.2,  section  5.2.5.  and 


Appendix  8  of  the  1996  report.  These 
discrepancies  are  discussed  below,  and 
OPM  addressed  them  in  the  1997  report. 
OPM  notes  that  the  clarifications  and 
corrections  had  no  effect  on  any  COLA 
rate. 

Section  4.2.2  did  not  fully  describe 
the  procedures  used  to  assign  home 
sales  observations  to  the  appropriate 
income  level.  As  stated  in  the  report, 
Runzheimer  was  unable  to  obtain  on  a 
consistent  basis  across  areas  information 
on  number  and  types  of  rooms  for  home 
sales.  Therefore,  in  assigning  home  sales 
observations  to  each  income  level, 
Runzheimer  relied  primarily  on  living 
commimity  and  home  size.  In  areas 
where  discrete  communities  were 
assigned  to  each  income  level, 
Runzheimer  used  all  observations, 
regardless  of  room  count  and  type,  that 
met  the  size  range  specification  shown 
in  Table  4-3.  As  shown  in  table  4-3, 
these  size  ranges  overlap.  Therefore,  in 
areas  where  the  same  communities  were 
used  at  more  than  one  income  level. 
Runzheimer  relied  on  room  count  and 
type  to  assign  home  sales  in  the  size 
range  overlap  to  the  appropriate  income 
level.  When  such  information  was  not 
available,  as  was  the  case  in  St.  Thomas, 
Runzheimer  assigned  homes  in  the  600 
to  1.100  square  foot  range  to  the  lower 
income  level,  homes  in  the  1.101  to 
1,500  square  foot  range  to  the  middle 
income  level,  and  homes  in  the  1.501  to 
2.300  square  foot  range  to  the  upper 
income  level. 

Table  4-2  also  implied  that  OPM  used 
the  prices  of  condominiums  and 
rowhouses  at  the  lower  and  middle 
income  levels.  This  was  not  correct.  To 
allow  the  comparison  of  the  same  type 
of  housing  across  areas.  OPM  used  the 
prices  only  of  detached,  single  family 
homes  in  all  areas.  Some  of  these 
homes,  particularly  in  the  Virgin 
Islands,  probably  had  apartment  units 
within  them,  but  this  level  of  detail  was 
not  available. 

Section  5.2.5  stated  that,  in  addition 
to  the  price  of  studded  snow  tires. 
Runzheimer  surveyed  the  extra  cost  of 
wheels  (i.e..  rims)  in  each  of  the  Alaska 
COLA  areas.  In  comparing  the  results  of 
the  1997  survey  with  those  of  the  1996 
survey.  OPM  found  that  the  extra  cost 
of  rims  was  not  obtained  in  the  1996 
survey.  In  the  1997  survey.  OPM  did 
.  price  rims  in  Alaska,  as  well  as  the  cost 
of  mounting  and  balancing  snow  tires 
and  the  cost  of  switching  mounted  snow 
tires  and  street  tires  on  a  semi-annual 
basis,  although  the  quantity  of  data  was 
limited.  For  the  coming  surveys.  OPM  is 
improving  the  item  description,  which 
will  address  this  problem. 

In  Appendix  8.  the  Consumption 
Goods  and  Services  indexes  for 
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Honolulu.  HI.  did  not  agree  with  the 
indexes  in  Appendix  22.  The  Honolulu 
indexes  in  Appendix  22  were  the 
correct  indexes  and  were  used  to 
determine  the  final  index  for  Honolulu. 
Therefore,  the  final  total  comparative 
cost  index  for  Honolulu  was  correct. 
Office  of  Personnel  Management. 
Janice  R.  Lachance. 
Director. 
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Executive  Summary 

Cost-of-living  allowances  (COLAs)  are 
paid  to  Federal  employees  in  nonforeign 
areas  in  consideration  of  living  costs 
higher  than  in  the  Washington.  DC.  area. 
OPM  conducts  living-cost  surveys  in 


order  to  set  the  COLA  rates.  This  report 

firovides  the  resuhs  of  the  summer  1997 
iving-cost  surveys  and  compares  living 
costs  in  nonforeign  COLA  areas  to  those 
in  the  Washington.  DC.  area. 

Survey  data  were  collected  by  the 
Office  of  Personnel  Management  (OPM) 
under  the  COLA  Partnership  Pilot 
Project,  a  2-year  pilot  project  that  was 
established  to  test  and  evaluate  a  new 
approach  in  the  administration  of  the 
COLA  program,  including  the  conduct 
of  living-cost  surveys.  Surveys  were 
conducted  in  Alaska.  Hawaii,  Guam. 
Puerto  Rico,  the  U.S.  Virgin  Islands,  and 
the  Washington.  DC.  area.  OPM 
analyzed  the  survey  data  and  produced 
this  report.  In  the  interest  of  expediting 
COLA  rate  increases.  OPM  is  publishing 
this  report  at  the  same  time  it  is 
discussing  the  survey  results  with  the 
COLA  Partnership  Pilot  Project 
Committees  and  Subcommittees.  If.  as  a 
result  of  these  discussions.  OPM 
implements  changes  that  affect  the 
results  of  the  1997  survey,  OPM  will 
describe  these  changes  and  the  results 
in  a  future  Federal  Register  notice. 

For  this  study,  over  3.500  outlets  were 
contacted  and  over  18.000  prices 
collected  on  about  200  items 
representing  typical  consumer 
purchases.  These  data  were  then 
combined  by  OPM  using  consumer 
expenditure  information  develo(>ed  by 
the  Bureau  of  Labor  Statistics.  The  final 
result  of  the  study  is  a  series  of  living- 
cost  indexes,  shown  in  the  table  below, 
that  compare  living  costs  in  the 
allowance  areas  to  those  in  the 
Washington.  DC.  area.  The  index  for  the 
DC  area  (not  shown)  is  100.00  because 
it  is.  by  definition,  the  reference  area. 

Table  E-1  .—Final  Cost 
Comparison  Indexes 


Allowance  area 


Anctiofaga.  Alaska 

Fairt>anlcs,  Alaska  

Juneau,  Alaska „ 

The  rest  of  the  State  of  Alaska  

City  and  County  of  Honolulu.  Ha- 
waii   

Hawaii  County.  Hawaii „ 

Kauai  County.  Hawaii  

Maui  County.  Hawaii 

Guam/CNMI',  Local  Retail 

Guam/CNMI,  Commissary/Ex- 
change   

Puerto  Rico _ 

U.S.  Virgin  Islands 


Index 


102.93 
107.57 
111.54 
126.64 

126.78 
110.85 
114.92 
118.84 
121.77 

118.23 
105.42 
119.09 


•CNMI-Commonwealth  of  the  Northern  Mar- 
iana Islands 

1.  Introduction 

1.1     Report  Objectives 

This  report  provides  the  results  of  the 
Summer  1997  surveys.  A  listing  of 
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earlier  reports  that  provided  the  results 
of  previous  surveys  is  shown  in 
Appendix  1.  The  analyses  show  the 
comparative  living-cost  differences 
between  the  Washington.  DC.  area  and 
the  allowance  areas  listed  below.  By 
law.  Washington.  DC.  is  the  base  or 
"reference"  area  for  the  nonforeign  area 
cost-of-living  allowance  program. 

1.  Anchorage,  Alaska 

2.  Fairbanks,  Alaska 

3.  Juneau,  Alaska 

4.  The  rest  of  the  State  of  Alaska 

5.  City  and  County  of  Honolulu,  Hawaii 

6.  Hawaii  County,  Hawaii 

7.  Kauai  County,  Hawaii 

8.  Maui  County,  Hawaii 

9.  Guam  and  the  Commonwealth  of  the 

Northern  Mariana  Islands  (CNMI) 

10.  Puerto  Rico 

11.  U.S.  Virgin  Islands 

In  the  interest  of  expediting  COLA 
rate  increases,  OPM  is  publishing  this 
report  at  the  same  time  it  is  discussing 
the  survey  results  with  the  committees 
and  subcommittees  established  under 
the  COLA  Partnership  Pilot  Project. 
OPM  will  have  these  discussions  in  the 
near  future.  If.  as  a  result  of  these 
discussions.  OPM  implements  changes 
that  affect  the  results  of  the  1997  survey. 
OPM  will  describe  these  changes  in  a 
future  Federal  Register  notice. 

1 .2.    The  COLA  Partnership  Pilot 
Project  and  Changes  in  This  Year's 
Survey 

In  November  1996,  OPM  established 
the  COLA  Partnership  Pilot  Project,  a  2- 
year  pilot  project  designed  to  assist 
OPM  in  the  administration  of  the  COLA 
program.  (See  61  FR  59173.)  Under  the 
pilot  project.  COLA  Partnership  Pilot 
Project  Committees  and  Subcommittees 
were  established  in  Alaska.  Hawaii. 
Guam.  Puerto  Rico,  and  the  U.S.  Virgin 
Islands.  The  committees  and 
subcommittees  are  composed  of  four 
representatives  of  Federal  unions,  four 
representatives  from  Federal  agencies  in 
each  local  area,  plus  two  OPM 
representatives. 

All  of  the  Committees  and 
Subcommittees,  except  the  Alaska 
Committee,  worked  with  OPM  in 
planning  the  COLA  surveys,  observing 
OPM  data  collection,  and  advising  OPM 
on  the  COLA  program  and  on 
compensation  issues  relating  to  the 
COLA  areas.  The  Alaska  COLA 
Partnership  Committee  elected  not  to  be 
involved  in  survey  planning  and  data 
collection  observation  because  it 
believed  there  had  not  been  sufficient 
time  to  become  knowledgeable  about 
the  COLA  program  and  to  resolve  issues 
prior  to  the  survey.  Agency  and 
employee  representatives  in  some 


Alaska  areas,  however,  worked  with 
OPM  on  an  informal  basis. 

Prior  to  the  surveys.  OPM  central 
office  staff  traveled  to  each  of  the  COLA 
areas  to  discuss  with  the  Committees 
and  Subcommittees  survey  plans  and 
specifications.  OPM  adopted  several 
changes  in  response  to  Committee/ 
Subcommittee  recommendations. 
Appendix  6  lists  significant  changes 
made  for  this  survey  relative  to  the 
previous  survey.  Among  the  key 
changes  are  the  following: 
— Private  education  (K-12)  was  surveyed 
in  all  areas,  and  "use  factors"  derived 
from  the  results  of  the  1992/93 
Federal  Employee  Housing  and  Living 
Patterns  Sur\'ey  were  used  to  reflect 
the  mix  by  area  of  Federal  employees 
whose  children  attend  private  schools 
and  those  who  attend  public  schools. 
— Average  employee  Federal  health 
benefit  expense  was  estimated  by  area 
and  used  in  place  of  the  fixed  amount 
used  in  previous  surveys. 
— Several  other  new  survey  items  were 
added,  including  windshield 
replacement,  cellular  phone  service, 
hospital  attendant,  and  air  ambulance 
insurance.* 
— Omaha.  NE.  was  added  to  the  list  of 

destinations  for  pricing  air  fares. 
— Rental  and  home  sales  data  were 
collected  for  new  housing 
communities  on  Oahu. 
— Outlet  specifications  were  changed  for 
certain  items,  such  as  restaurant 
meals,  to  provide  a  more  consistent 
mix  of  outlet  types  across  areas. 
Another  change  compared  with 
previous  surveys  is  that  a  private 
contractor  no  longer  collected  price 
data.  Instead,  under  the  COLA 
Partnership  Pilot  Project.  OPM  central 
office  staff  collected  these  data,  usually 
with  the  assistance  of  local  obser\ers 
from  the  COLA  Partnership  Committees 
and  Subcommittees.  OPM  foimd  this  to 
be  a  very  beneficial  and  informative 
process.  OPM  staff  has  gained  a  much 
better  understanding  of  local  conditions 
and  issues  and  t)elieves  that  the 
Committees,  Subcommittees,  and 
observers  also  have  gained  a  better 
understanding  of  the  COLA  program. 

In  addition  to  the  above  changes. 
OPM  collected  data  on  several  test  items 
and  in  two  test  areas:  the  Wairaea/ 
Waikoloa  area  on  the  Island  of  Hawaii 
and  on  St.  John.  U.S.  Virgin  Islands. 


'Hospital  attendant  and  air  ambulance  insurance 
were  suri-eyed  in  all  areas,  but  were  used  in  index 
calculations  only  in  two  areas  because  these 
services  were  not  available  in  other  areas.  Hospital 
attendant  prices  were  added  to  the  cost  of  the 
hospital  room  in  Puerto  Rico,  and  air  ambulance 
insurance  premiums  were  added  to  the  cost  of 
Federal  health  benefits  premiums  in  the  U.S.  Virgin 
Islands. 


OPM  will  be  discussing  the  results  of 
these  tests  with  the  Committees  and 
Subcommittees  in  the  near  future.  Since 
these  test  data  were  not  used  in  the 
calculation  of  living-cost  indexes,  they 
are  not  discussed  in  this  report. 

1.3    Pricing  Period 

Although  OPM  implemented  the 
COLA  Partnership  Pilot  Project  in 
November  1996,  it  took  much  longer 
than  expected  to  establish  the  COLA 
Partnership  Committees  and 
Subcommittees.  Therefore,  it  was 
necessary  to  delay  the  surveys  from  the 
February  time  frame  in  which  OPM 
originally  plaimed  to  conduct  the 
survey.  The  Committees  and 
Subcommittees  were  established  in 
early  spring,  1997;  and  in  April  and 
May  1997.  OPM  central  office  staff 
traveled  to  each  of  the  COLA  areas  to 
discuss  with  the  Committees  and 
Subcommittees  plans  for  the  1997 
living-cost  surveys.  As  noted  above. 
OPM  adopted  several  changes  in 
response  to  Committee  and 
Subcommittee  recommendations.  In 
July  and  August  1997.  OPM  central 
office  staff  returned  to  the  COLA  areas 
to  collect  living-cost  data.  During 
roughly  the  same  time  frame.  OPM  staff 
collected  data  in  the  Washington.  EXZ. 
area.  The  prices  of  some  items-those 
dependent  upon  the  pricing  of  other 
items-were  collected  later.  Limitations 
on  OPM  staffing  resources  and  budget 
allocations  also  extended  the  pricing 
period  on  these  few  items. 

As  in  previous  stirveys.  some  catalog 
sales  were  included  in  the  sur\'ey.  Only 
catalogs  that  sell  merchandise  in  both 
the  allowance  areas  and  the 
Washington.  EXZ.  area  were  used.  To 
ensure  consistent  seasonal  catalog 
pricing,  summer  catalogs  were  used  for 
all  catalog  items  surveyed.  Because  the 
surveys  were  conducted  during  the 
summer  months,  winter  items,  such  as 
downhill  skiing,  were  not  surveyed. 

2.  The  COLA  Model 

2.1     Measurement  of  Living-Cost 
Differences 

The  COLA  model  measures  living- 
cost  differences  between  the  allowance 
areas  and  the  Washington,  IX.  area  by 
selecting  representative  items  that 
people  purchase  in  these  locations, 
calculating  their  respective  cost 
differences,  and  combining  them 
according  to  their  importance  to  each 
other  (as  measured  by  relative 
percentage  of  expenditures).  This 
involves  the  following  major  steps: 

Step  1:  Identify  the  segment  of  the 
population  for  which  the  analysis  is 


56438 


Federal  Register /Vol.  63,  No.  203  /  Wednesday.  Octobfer  21.  1998 /Notices 


targeted  (i.e..  typical  Federal  white- 
collar  employees). 

Step  2:  Estimate  how  these  people 
spend  their  money. 

Step  3:  Select  items  to  represent  the 
types  of  expenditures  people  usually 
make  and  outlets  at  which  people 
typically  make  purchases  for  each 
selected  item. 
.     Step  4:  Conduct  pricing  surveys  of  the 
selected  items  in  each  area. 

Step  5:  Compute  price  ratios  for  the 
surveyed  items  and  aggregate  them 
according  to  the  relative  importance  of 
each  item. 

2.2    Step  1:  Identifying  the  Target 
Population 

The  study  estimates  living-cost 
differences  for  typical  Federal  white- 
collar  employees  who  have  annual  base 
salaries  between  approximately  $12,400 
and  $90,100.  the  range  of  the  1996 
General  Schedule.  Because  living  costs 
may  vary  depending  on  an  employee's 
income  level,  living  costs  are  analyzed 
at  three  income  levels. 

2.2.1    Federal  Salaries 

To  determine  the  appropriate  income 
levels,  OFM  analyzed  the  1996 
distribution  of  salaries  for  General 
Schedule  employees  in  all  of  the 
allowance  areas  combined.  OPM 
divided  this  distribution  into  three 
income  groups  of  equal  size  and 
identiTied  the  minimum,  maximum,  and 
median  salary  in  each  group.  The 
median  values  were  then  rounded  to  the 
nearest  $100  to  produce  the  three 
representative  income  levels  of  $22,300. 
$34,000.  and  $51,500.  OPM  compared 
living  costs  at  each  of  these  three 
income  levels  to  produce  three  sets  of 
estimated  expenditures  for  each 
allowance  area  and  for  the  Washington. 
DC.  area.  OPM  combined  these 


estimated  expenditures  into  a  single 
overall  index  for  each  allowance  area 
using  the  employment  weights 
described  below. 

2.2.2    Federal  Employment  Weights 

OPM  used  the  minimum  and 
maximum  values  of  each  income  group 
and  the  1996  distribution  of  General 
Schedule  employees  by  salary  in  each 
allowance  area  to  derive  employment 
weights.  These  were  combined  with 
similar  data  firom  1994  and  1995  to 
produce  a  moving  average.  (OPM  uses 
moving  averages  to  lessen  index 
chdnges  caused  by  the  introduction  of 
new  weights  over  time.)  From  these 
averages.  OFM  calculated  the 
percentage  of  the  General  Schedule 
workforce  in  each  income  group  in  each 
area.  These  percentages  were  the 
weights  used  to  combine  estimated 
expenditures  to  compute  the  final 
index.  Appendix  2  shows  the  General 
Schedule  employment  distributions  and 
how  the  percentage  weights  were 
derived.  Appendix  21  shows  how  the 
weights  were  used  in  the  final 
calculations. 

2.3    Step  2:  Estimating  How  People 
Spend  Their  Money 

2.3.1     Consumer  Expenditure  Survey 

Expenditure  patterns  used  in  the 
calculations  are  based  on  national  data 
from  the  Consumer  Expenditure  Survey 
(CES).  OPM  obtained  from  the  Bureau  of 
Labor  Statistics  "prepubiished"  CES 
results  for  1992. 1994.  and  1995.  The 
Bureau  of  Labor  Statistics  has  advised 
OPM  that  "prepubiished"  CES  data  may 
not  be  statistically  significant.  To  OPM's 
knowledge,  however,  it  is  the  only 
source  of  comprehensive  consumer 
expenditure  information  by  income 
level.  Therefore,  it  is  used  in  the  model. 


CES  data  are  used  in  two  ways:  (1)  to 
identify  appropriate  items  for  the  survey 
and  (2)  to  derive  item,  category,  and 
component  weights.  The  item  weights 
are  not  income-sensitive.  Aggregated 
CES  data  are  analyzed  by  income  level 
to  derive  category  and  component 
weights.  These  weights  are  income- 
sensitive.  The  CES  data  used  in  this 
study  are  shown  in  Appendices  3  and 
4.  As  with  the  Federal  employment 
weights,  the  3  years  of  CES  data  were 
combined  to  produce  a  moving  average. 

2.3.2    Expenditure  Categories  and 
Components 

The  CES  is  grouped  into  small,  logical 
families  of  items.  For  example,  pre- 
pubiished data  for  beef  are  grouped  into 
four  subcategories:  ground  beef,  roast, 
steak,  and  other.  The  steak  and  roast 
groupings  were  further  separated  into 
smaller  clusters  of  items  (e.g.,  sirloin 
and  round  steak,  chuck  and  round 
roast).  OPM  separated  the  CES  items 
into  the  four  main  cost  components 
specified  in  OPM's  regulations: 
Consumption  Goods  and  Services, 
Transportation.  Housing,  and 
Miscellaneous  Expenses.  To  develop 
weighting  patterns  for  the  three  income 
levels,  OPM  performed  linear  regression 
analyses  on  the  CES  data  shown  in 
Appendix  3.^  These  analyses  produced 
estimated  expenditures  at  the  three 
income  levels  identified  in  section  2.2.1 
above.  OPM  converted  these 
expenditures  to  percentages  of  total 
expenditures  for  the  four  components  to 
produce  the  values  shown  in  the  table 
below.  These  were  the  weights  used  to 
combine  the  expenditures  for  each  of 
the  components  into  an  overall  value  for 
each  income  level  in  each  allowance 
area  and  the  Washington,  DC,  area. 


Table  2-1  .—Component  Expenses  Expressed  as  a  Percentage  of  Total  Expenses 


1996  income  level 

1994  ad- 
justed in- 
come level' 

Goods  and 
services 
(percent) 

Housing 
(percent) 

Transpor- 
tation 
(percent) 

Misc. 
(percent) 

Total 
(percent) 

522,300 

34,000 

51,500  _ 

S21.450 
32,700 
49,500 

38.90 
38.18 
37.52 

26.03 
24.67 
23.43 

18.72 
18.54 
18.38 

16.34 
18.61 
20.68 

100.00 
100.00 
100.00 

•Income  levels  are  ad|usted  as  descnt>ed  in  footnote  2 
(Values  may  not  total  because  of  rounding.) 


Ck)ods  and  Services  Component  items 
were  further  separated  into  10 
categories,  and  linear  regression 
techniques  were  used  to  estimate 
expenditures  on  these  10  categories  by 
income  level.  The  weights  for  these 


'The  midpoint  of  the  moving  average  of  CES  data 
w«i  1994.  Therefore,  for  :he  purposes  of  these 
regressions.  OPM  adjusted  Federal  salaries  to  reflect 


categories  are  shown  in  section  3.1.  The 
same  technique  was  also  used  to 
compute  category  weights  for  the 
Transportation  and  Miscellaneous 
Components  and  to  produce  ratios  of 


1994  pay  rates.  OPM  used  the  pay  increases  for 

1995  (2.0%)  and  1996  (2.0%)  to  deflate  the  1996 
salaries.  This  produced  adjusted  Federal  salaries  of 


renters  to  homeowners  at  each  income 
level. 


$21,450.  S32.700.  and  549.500  for  use  in  the 
regression  equations. 
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2.4    Step  3:  Selecting  Items  and  Outlets 

2.4. 1    Item  Selections-The  Market 
Basket 

As  noted  above,  CES  items  were 
grouped  into  "clusters"  of  expenses  to 
determine  which  items  to  survey.  These 
clusters  were  chosen  so  that  no  market 
basket  item  would  have  an 
overwhelmingly  large  or  an 
insignificantly  small  item  weight. 

For  each  of  these  clusters,  a  set  of 
items  to  price  was  identified. 
Collectively,  these  items  are  called  a 
"market  basket."  Because  it  would  have 
been  impractical  to  survey  all  of  the 
thousands  of  items  consumers  might 
buy,  the  market  basket  contains 
representative  items,  such  as  cheddar 
cheese,  that  represents  itself  and  the 
many  other  related  items  that 
consumers  purchagp  (e.g.,  edam,  gouda. 
jack,  Swiss,  etc).  The  market  basket  that 
OPM  used  had  approximately  200  items 
ranging  from  table  salt  to  new  cars  to 
home  purchases. 

Whenever  practical,  the  item 
description  included  the  exact  brand, 
model,  type,  and  size,  so  that  exactly  the 
same  items  could  be  priced  in  all  areas 
if  possible.  For  example,  a  10.5-ounce 
can  of  Campbell's  vegetable  soup  was 
selected  for  the  survey  because  it  is 
representative  of  canned  and  packaged 
soups,  is  a  commonly-purchased  brand, 
and  is  found  in  all  areas.  Appendix  5 
provides  a  list  of  the  items  surveyed  and 
their  descriptions. 

Changes  in  the  item  list  and 
descriptions  are  an  important  aspect  of 
the  COLA  survey.  These  changes  are 
necessary  to  improve  the  survey  and 
keep  the  item  descriptions  current.  For 
this  survey,  several  of  the  items  or 
descriptions  were  changed.  The  major 
changes  and  the  reasons  for  each  are 
listed  in  Appendix  6. 
2.4.2    Geographic  Coverage  and  Outlet 
Selection 

Just  as  it  is  important  to  select 
commonly-purchased  items  and  survey 
the  same  items  in  all  areas,  it  is 
important  to  select  outlets  frequented  by 
consumers  and  find  equivalent  outlets 
in  all  areas.  This  involves  deciding 
which  geographic  areas  to  survey  and 
which  outlets  to  survey  within  these 
geographic  areas. 

2.4.2.1    Geographic  Areas 

For  some  areas,  the  choice  of  which 
area(s)  to  survey  was  obvious.  On  St. 
Thomas,  for  example,  essentially  the 
whole  island  is  surveyed  because  the 
island  is  not  that  large  and  Federal 
employees  live  throiighout  the  island. 
For  other  areas,  specific  commimities 
had  to  be  identified.  To  do  this.  OPM 


relied  mainly  on  the  results  of  the  1992 
Federal  Employee  Housing  and  Living 
Patterns  Survey.  Among  other  things, 
that  survey  obtained  information  on 
where  Federal  employees  lived.  OPM 
used  this  information,  in  consultation 
with  the  COLA  Partnership  Committees 
and  Subcommittees,  to  select  the  living 
communities  in  which  housing  costs 
were  priced.  OPM.  again  in  consultation 
with  the  Committees  and 
Subcommittees,  identified  outlets 
within  a  normal  shopping  radius  of 
these  housing  communities.  Outlets 
within  a  living  commimity  or  within  an 
adjoining  living  community  were 
generally  considered  to  be  within  a 
normal  shopping  radius. 

2.4.2.2    Similarity  of  Outlets 

Whenever  possible.  OPM  and  the 
Committees/Subcommittees  selected 
outlets  that  were  popular  with 
consumers  and  that  were  comparable  to 
outlets  in  other  areas.  For  example, 
grocery  items  were  surveyed  at 
supermarkets  in  all  areas  because  most 
people  purchase  their  groceries  at  such 
stores  and  because  supermarkets  are 
found  in  nearly  all  areas.^  The  selection 
of  comparable  outlets  is  particularly 
important  because  comparing  the  prices 
of  items  purchased  at  dissimilar  outlets 
would  be  inappropriate  (e.g.,  comparing 
the  price  of  a  box  of  cereal  at  a^ 
supermarket  with  one  sold  at  a 
convenience  store). 

Although  major  supermarkets, 
department  stores,  and  discount  stores 
represented  a  sizable  portion  of  the 
survey,  outlets  were  also  selected  to 
represent  the  diversity  of  consumer 
shopping  options.  For  example, 
department  stores  could  have  been  used 
for  pricing  all  clothing  items  surveyed. 
However,  this  would  not  have  reflected 
the  range  of  consumer  choices. 
Therefore,  some  clothing  items  were 
priced  in  men's  and  women's  clothing 
stores,  other  clothing  items  in 
department  stores,  others  in  shoe  stores, 
and  still  others  in  discount  stores.  For 
each  item,  the  same  type  of  outlet  (e.g., 
clothing  store,  discount  store, 
department  store)  was  selected  in  each 
area  whenever  possible. 

2.4.2.3    Catalog  Pricing 

A  limited  amount  of  catalog  pricing 
was  included  in  the  survey  to  reflect 
this  common  purchasing  option.  Eleven 


Kiroceries  were  surveyed  at  two  kinds  of 
supermarkets  (i.e..  full-sen,ice  supermarkets  and 
"warehouse-type"  supermarkets)  in  areas  where 
both  types  of  supermarkets  were  common  and 
within  a  normal  shopping  radius  of  the  living 
communiUes  surveyed.  OPM  notes,  however,  that 
some  areas  do  not  have  warehouse-type 
supermarkets.  Membership  stores,  such  as  Costco, 
were  not  surveyed  in  any  area. 


item  prices  were  surveyed  by  catalog. 
Catalog  pricing  allowed  the  comparison 
of  comparable  items  that  would  have 
been  difficult  to  price  otherwise.  All 
catalog  prices  included  any  charges  for 
shipping  and  handling  and  all 
applicable  taxes. 

As  noted  earlier,  OPM  obtained  over 
18,000  prices  on  about  200  items  from 
over  3,500  outlets.  In  each  survey  area. 
OPM  attempted  to  get  three  price  quotes 
for  most  items.  There  were  certain 
exceptions.  For  example,  essentially  all 
of  the  available  home  sales  and  rental 
data  meeting  the  survey  specifications 
were  obtained.  For  other  items,  such  as 
utilities  and  real  estate  tax  rates,  only 
one  quote  was  obtained  in  each  area 
because  these  items  have  uniform  rates 
within  an  area.  Because  the  Washington, 
DC,  area  has  six  survey  communities, 
OPM  attempted  to  get  18  price  quotes 
for  most  items  in  this  area. 

2.5.1    Data  Collection 

To  avoid  possible  conflicts  of  interest, 
price  data  were  collected  in  each  area  by 
OPM  central  office  staff.  In  all  of  the 
COLA  areas,  except  Anchorage,  a  data 
collection  observer,  usually  designated 
by  the  local  COLA  Partnership 
Committee  or  Subcommittee, 
accompanied  OPM  staff  and  advised 
and  assisted  in  contacting  outlets, 
matching  items,  selecting  substitutes, 
and  generally  informing  OPM  staff  on 
living  costs  and  related  compensation 
issues.  OPM  found  this  to  be  a  very 
informative  process. 

Most  data  were  collected  onsite  in 
stores,  repair  shops,  etc.  However,  many 
items,  such  as  insurance,  home 
maintenance  services,  and  private 
education  expenses,  were  priced  by 
telephone.  Some  items,  such  as  property 
tax  rates,  were  collected  from  web  sites 
on  the  Internet.  OPM  also  purchased 
home  sales  and  some  rental  data  from 
various  sources. 

2.5.2  Inclusion  of  Sales  and  Excise 
Taxes 

For  all  items  subject  to  sales  and/or 
excise  taxes,  the  appropriate  amount  of 
tax  was  added  prior  to  analysis.  OPM 
gathered  applicable  information  on 
taxes  by  contacting  appropriate  sources 
of  information  in  the  allowance  areas 
and  the  Washington.  DC,  area. 

2.5.3  Surveying  the  Washington,  DC, 
Area 

As  noted  above.  OPM  attempted  to  get 
more  price  quotes  in  the  DC  area  than 
in  the  allowance  areas  because  of  the 
size  and  diversity  of  the  DC 
metropolitan  area  and  because  DC  is  the 
basis  for  all  comparisons.  For  the 
purposes  of  the  COLA  surveys,  the  DC 
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area  was  divided  into  six  survey  areas: 
two  in  the  District  of  Columbia,  two  in 
Maryland,  and  two  in  Virginia.  The 
outlets  surveyed  were  within  a  normal 
shopping  radius  of  the  housing 
communities  identified  in  Appendix  8. 
Survey  data  from  each  of  the  six  DC 
survey  areas  were  combined  using  equal 
weights. 

As  in  the  COLA  areas,  OPM  central 
office  staff  collected  data  onsite  and  by 

f>hone  in  the  IXI  area.  Due  to  funding 
imitations,  allowance  area  data 
collection  observers  did  not  travel  to  the 
DC  area  to  observe  and  assist  in  data 
collection. 

2.6    Step  5:  Analyzing  Data  and 
Computing  Indexes 

2.6.1    hidexes  and  Weights 

2.6.1.1  Indexes 

Nonforeign  area  COLA's  are  derived 
from  the  living-cost  indexes.  These 
indexes  are  mathematical  comparisons 
of  living  costs  in  the  allowance  areas 
compared  with  living  costs  in  the 
Washington,  DC.  area.  An  index  is  a 
way  to  state  the  difference  between  two 
prices  (or  sets  of  prices).  For  example, 
if  a  can  of  com  costs  Sl.OO  in  the 
allowance  area  and  80  cents  in  the  DC 
area,  canned  com  is  25  percent  more 
expensive  in  the  allowance  area  than  in 
DC.  That  difference  can  also  be  stated  as 
a  price  index  of  125. 

2.6.1.2  Item  Weights 

OPM  computed  indexes  for  hundreds 
of  items.  As  briefly  described  in  section 


2.3,  OPM  used  weights  derived  from  the 
CES  to  combine  these  indexes.  These 
weights  reflected  the  relative  amount 
consumers  normally  spend  on  different 
items.  For  example,  the  price  of  a  can 
of  com  has  a  lower  weignt  than  the 
price  of  a  pound  of  apples  because, 
according  to  the  CES,  people  generally 
spend  less  on  canned  com  than  on 
apples. 

The  COLA  model  uses  a  fixed-weight 
indexing  methodology.  The  weights 
used  are  based  on  the  expenditure 
patterns  of  consumers  nationwide  as 
reported  by  the  CES.  This  is  the  only 
source  of  which  OPM  is  aware  that 
provides  expenditure  informaticMi  by 
income  level. 

2.6.1.3    Category  and  Component 
Weights 

As  described  in  section  2.3.2.  OPM 
also  computed  income  sensitive 
category  and  component  weights.  This 
allowed  the  combination  of  comparative 
price  data  in  a  manner  that  reflected  the 
spending  patterns  of  people  at  each 
income  level.  The  way  data  were 
combined  varied  among  the 
components. 

For  the  Goods  and  Services  and 
Miscellaneous  Expense  components. 
OPM  combined  indexes  within  each 
category  using  the  CES  weights  to  derive 
an  overall  index  for  the  category.  The 
category  indexes  were  then  combined 
into  an  overall  component  index  using 
the  income-sensitive  category  weights 
described  above.  For  the  Transportation 


and  Housing  Components.  OPM  used 
the  same  approach  in  combination  with 
a  cost-build-up  approach.  For  example, 
the  annual  cost  of  owning  and  operating 
an  automobile  was  computed  by  taking 
individual  prices  (e.g..  automobile 
financing,  insurance,  gas  and  oil,  and 
maintenance)  and  computing  an  overall 
dollar  cost  for  each  area.  These  costs 
were  compared  with  those  in  the  IX 
area  to  compute  the  Private 
Transportation  Category  index.  This 
index  was  then  combined  with  the 
Other  Transportation  Category  index 
using  income  sensitive  category  weights 
to  compute  an  overall  Transportation 
Component  index  for  each  area. 

2.6.2    Computing  the  Overall  Index 

The  item,  category,  and  component 
indexes  were  combined  using  the 
process  prescribed  in^section  591.205(c) 
of  title  5,  Code  of  Federal  Regulations. 
That  is  a  five-step  process  that  involves 
converting  the  indexes  to  dollar  values 
and  weighting  these,  combining  them, 
and  comparing  them  to  compute  a  final 
weighted-average  index.  The  process  is 
described  below. 

First,  OPM  used  the  CES  data  and  the 
income  ranges  described  in  section  2.2.1 
to  determine  how  much  money 
consumers  typically  spend  on  each 
component  at  each  income  level.  These 
amounts  appear  in  the  table  below  and 
in  Appendix  21.  They  were  derived  by 
taking  the  component  weights  shown  in 
Table  2-1  times  the  representative 
income  levels  described  in  section  2.2.1. 


Table  2-2.— Typical  Consumer  Expenditures  by  Income  Level  and  Component 


Inoonte  level 


Lower  . 

Middto 

Upper 


Goods  and 
services 


$8,675 
12.981 
19,323 


Own/rent 


$5,805 

8,388 

12,066 


Transpor- 
tation 


$4,175 
6,304 
9,466 


(Note:  Values  may  not  total  tMcause  o(  rounding  here  and  in  Table  2-1.) 


Misc. 


$3,644 

6,327 

10.650 


Total 


$22,300 
34.000 
51,500 


Second,  for  each  allowance  area,  OPM 
multiplied  the  dollar  values  above  by 
the  component  indexes  for  the 
allowance  area.  Because  the  housing 
component  consisted  of  two  indexes 
(one  for  owners  and  another  for  renters), 
total  relative  costs  were  produced 
separately  for  owners  and  renters. 

Third,  tor  each  allowance  area  and 
income  level,  OPM  combined  the  total 
relative  costs  for  owners  and  renters 
using  as  weights  the  proportion  of 
owners  and  renters  as  identified  in  the 
CES.  (See  section  4.2.1.)  This  produced 
an  overall  expenditure  dollar  amount 
for  each  income  level  in  each  allowance 
area. 


Fourth,  OPM  computed  a  single 
overall  average  expenditure  for  each- 
allowance  area  by  combining  the 
income  level  expenditures  using  the 
allowance  area  General  Schedule 
employment  distribution  as  weights. 
This  produced  a  single  overall  dollar 
expenditure  value  for  the  allowance 
area.  Using  the  same  General  Schedule 
employment  weights,.  OPM  also 
computed  a  single  overall  dollar 
expenditure  value  for  the  DC  area. 

The  final  step  was  to  divide  the 
overall  dollar  expenditure  for  the 
allowance  area  by  the  overall  dollar 
ex{>enditure  for  the  IX;  area  to  compute 
a  final  index.  These  indexes  are  shown 


in  the  last  section  of  this  report  and  in 
Appendix  22. 

3.  Consumption  Goods  and  Services 

3.1  Categories  and  Category  Weights 

Based  on  the  CES  data.  OPM 
identified  10  categories  of  expenses 
within  the  Goods  and  Services 
Component.  Using  linear  regression 
analyses  and  the  CES  data,  OPM 
identified  the  portion  of  total  Goods  and 
Services  expenditures  that  the  typical 
consiuner  spends  in  each  category  at 
various  income  levels.  The  categories 
and  the  relative  expenditures  are  shown 
in  the  table  below: 
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TABLE  3-1  -Category  Weights  Expressed  as  a  Percentage  of  Goods  and  Services  Expenditures  by  Income 

Level 


Category 


Food  at  Home  

Food  Away  Irom  Home  

Tobacco 

Alcohol — 

Furnishings  and  Household  Operations 

Clothing  

Domestic  Service  

Professional  Services 

Personal  Care  

Recreation  •. — 


Totals 


(Note:  Values  may  not  total  because  of  roundmg) 


3.2  Goods  and  Services  Survey  Results 
Section  2.6  of  this  report  provides  a 
detailed  explanation  of  the  economic 
model  used  to  analyze  the  price  data.  As 
it  applies  to  Goods  and  Services,  the 
approach  involved  comparing  the 
average  prices  of  market  basket  items  in 
each  allowance  area  with  those  in  the 
Washington.  DC.  area.  The  resulting 
price  ratios  were  aggregated  into 
subcategory  and  then  category  indexes 
using  the  moving-average  expenditiue 
wei^ts  derived  fi«m  the  CES  data. 

Appendix  7  shows  for  each  allowance 
area  10  category  indexes,  the  weights 
used  at  each  of  the  3  income  leveb,  and 
the  overall  Goods  and  Services 
Component  indexes.  The  Washington, 
DC,  area  is  not  shown  because  it  is.  by 
definition,  the  reference  area.  Therefore, 
the  DC  indexes  are  100. 

3.2.1  Exchange  and  Commissary 
Expenditure  Research 

Executive  Order  10000,  as  amended, 
requires  OPM  to  adjust  COLA  rates 
when  employees  have  special 
purchasing  privileges,  such  as  imlimited 
access  to  commissaries  and  exchanges. 
In  Guam,  some  employees  have  such 
access,  so  OPM  priced  the  same  mariiLet 
basket  of  Goods  and  Services  items  at 
the  commissaries  and  exchanges  in 
Guam  as  it  used  for  the  local  retail 

!>ricing.  One  price  quote  was  obtained 
or  each  market  basket  item  found  in 
these  facilities. 

Employees  who  have  access  to 
military  fodlities  make  some  of  their 
puidiases  in  these  facilities  and  make 
other  purchases  elsewhere.  Therefore, 
OPM  used  the  results  of  a  survey  of 
Federal  employees  to  determine  the 


percentage  of  purchases  that  fomilies 
typically  make  in  military  facilities 
versus  local  outlets.  For  example,  as  the 
following  table  shows,  it  is  estimated 
that  employees  with  commissary/ 
exchange  access  in  Guam  purchase 
approximately  70%  of  their  Food  at 
Home  items  at  a  commissary  and 
purchase  the  remaining  30%  of  such 
items  in  local  retail  outlets. 

Table  3-2.— Percentages  of  Pur- 
chases Made  at  the  Com- 
missaries AND  Exchanges  in 
Guam 


Category 


Food  at  Home 

Food  Away — .. 

Tobacco  

Alcohol  

Furnishings.  &  Hsid. 

Ciolhing 

Domestic  Service 

Prof  essional  Senhces 

Personal  Care 

Recreation 


Op. 


Percent- 
age 


70.0 

0.0 

64.0 

76.0 

64.5 

43.7 

0.0 

0.0 

49.3 

49.7 


These  percentages  were  used  to 
aggregate  the  local  retail  and 
commissary/exdiange  prices  into  one 
set  of  appropriate,  blended  prices, 
hereinafter  referred  to  as  the 
Commissary/PX  prices.  The  blended 
prices  were  compared  to  the  local  retail 
prices  in  the  Washington.  DC.  area  to 
compute  Commissary/PX  Goods  and 
Services  Category  indexes,  which  were 
then  combined  using  CES  weights  to 
derive  an  overall  Commissary/PX  Goods 
and  Services  Component  index.  Just  as 
with  the  Guam  Local  Retail  Goods  and 


Irwomelevets 


Lower 


26.85 

13.99 

2.91 

2.49 

15.19 

13.34 

1J0 

6.97 

3.58 

13.28 


100.00 


23.89 

14.26 

2.41 

2.52 

16.36 

13:95 

2.03 

6.81 

3.49 

14.29 


UPP« 


100.00 


21.11 

14.88 

1.95 

2.54 

17.45 

14.53 

2.23 

6.66 

3.41 

15.24 


100.00 


Services  Component  index,  the  Guam 
Commissary/PX  Goods  and  Services 
Component  index  was  combined  with 
the  indexes  for  the  Housing. 
Transportation,  and  Miscellaneous 
Expense  Components  to  derive  a  single, 
overall  Commissary/PX  index  for  the 
Guam  allowance  area. 

4.  Housiiig 

4.1  Component  Overview 

The  Housing  Component  consists  of 
the  following  expenses  related  to 
owning  or  rentii^  a  dwelling: 
— Mortgage  or  rent  payments, 
— Utilities, 
— ^Real  estate  taxes, 
— Homeowner's  or  renter's  insurance, 
— Home  maintenance,  and 
— ^Telephone  expenses. 

At  each  of  the  three  income  levels,  the 
annual  housing  costs  for  homeowners 
and  renters  were  measured  separately. 
The  results  were  then  combined  using 
as  weights  the  percentages  of  owners 
and  renters  reported  by  the  CES. 

4.2  Housing  Model 

4.2.1  Expenditure  Research 

The  CES  was  used  to  determine  the 
national  average  ratio  of  famiUes  who 
own,  as  opposed  to  rent,  their 
residences  at  each  income  level.  Using 
the  tenure  data  by  income  range  as 
input  into  a  linear  regression  anal)rsis, 
CH^  calculated  the  owner  and  rental 
weights  shown  below  and  in  Appendix 
22.  OPM  excluded  data  for  homeowning 
fomilies  without  a  mortgage  because 
they  were  not  typical  of  Federal 
homeowners  in  the  base  area  or  in  the 
allowance  areas. 
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Table  4-i.— Owner/Renter  Weights 


Category 


Homeowner  witti  mortgage 
Ranter 

Totals 


Income  levels 


Lower 
(percent) 


38.60 
61.40 


100.00 


Middle 
(percent) 


48.05 
51.95 


100.00 


Upper 
(percent) 


62.17 
37.83 


100.00 


The  CES  data  were  also  used  to 
identify  which  home-maintenance  items 
to  price  and  to  establish  the  relative 
importance  of  those  items. 

4.2.2  Housing  Proflles 

To  compare  housing  costs  in  all 
locations,  six  typical  housing  profiles 
are  used-three  for  homeowners  and 
three  for  renters.  These  profiles  are 
shown  in  Table  4.2.  One  owner  and  one 
renter  profile  was  assigned  to  each 
income  level.  OPM  attempted  to  collect 
information  on  the  living  area,  numbers 
and  types  of  rooms,  and  other 
information  that  might  influence  home 
sale  or  rental  prices.  This  information 


was  rarely  available  for  rental  units,  so 
OPM  relied  on  bedroom  count  and 
living  community  to  segregate  rental 
prices  by  income  level.  The  additional 
information  shown  in  Table  4.2, 
however,  was  used  during  the  interview 
of  rental  brokers  to  collect  broker  data. 

Information  about  characteristics  of 
houses  sold  was  also  difficult  to  collect 
on  a  consistent  basis  across  all  areas. 
Although  detailed  information  about  the 
houses  sold  was  available  for  many 
areas,  it  was  not  available  for  other 
areas,  including  the  District  of  Columbia 
and  the  Maryland  suburbs  of  the 
Washington,  DC,  area.  The  only  housing 

Table  4-2.— Housing  Profiles 


characteristics  that  were  consistently 
available  across  all  areas  were  house 
type  and  size.  OPM  surveyed  only  the 
prices  of  single  family  detached  houses 
in  each  area  and  relied  mainly  on  house 
size  and  living  community  to  segregate 
homes  sales  by  income  level.*  As  shown 
in  Table  4.2,  these  size  ranges  overlap. 
Therefore,  when  housing  was  priced  in 
the  same  living  community  at  two  or 
more  income  levels,  the  additional 
information  was  used  to  separate  home 
sales  observations  into  the  appropriate 
income  level  so  that  no  single  home  sale 
observation  was  used  at  more  than  one 
income  level. 


Income  level 

Renters 

Owners 

Key  Characteristic 

Additional  Information 

Key  Characteristic 

Additional  Infomiation 

Lower 

1  bedroom  apartment  

3  rooms  total.  1  bath;  Ref- 
erence sae:  600  sq.  ft.. 

4  rooms  total,  2  baths;  Ref- 
erence size:  900  sq.  ft. 

4  rooms  total,  2  baths:  Ref- 
erence size:  1,100  sq.  ft.. 

Detached  house,  600  to  1,200 
sq.ft.. 

Detached  house,  1.000  to 
1.600  sq.fL. 

Detached  house,  1.400  to 
2.300  sq.fl.. 

4  rooms  total,  2  bedrooms,  1 
bath;  Reference  size:  900 
sq.ft. 

5  rooms  total,  3  bedrooms,  1 
bath:  Reference  size:  1,300 

.    sq.ft. 

7  rooms  total,  3  bedrooms,  2 

baths:  Reference  size:  1700 

8q.fl. 

Mtddie  

Upper 

2  bedroom  apartment  

2  bedroom  townhouse  or  de- 
tac^ed  house. 

The  reference  sizes  in  Table  4.2  are 
used  for  the  calculation  of  utility  costs 
in  the  model.  (See  section  4.2.4.1.)  As 
noted  above,  they  are  not  the  only  sizes 
surveyed  for  each  proflle. 

4.2.3  Living  Community  Selection 

As  discussed  briefly  in  section  2.4.2.1, 
OPM  identified  the  living  communities 
to  be  surveyed  based  on  the  results  of 
the  1992  Federal  Employee  Housing  and 
Living  Patterns  Survey  and  in 
consultation  with  the  COLA  Partnership 
Committees  and  Subcommittees.  The 
communities  surveyed  are  identiHed  in 
Appendix  8.  As  with  previous  surveys, 
nine  homeowner  and  nine  renter 
communities  were  identified  for  the 
Washington.  DC,  area-one  for  each 

*  In  the  U.S.  Virgin  Islands,  many  of  the  houses 
surveyed  had  apartments  within  them.  Since  this  is 
a  very  common  charactarisiic  of  housing  in  thai 


income  level  in  each  of  the  three  areas 
(DC,  Maryland,  and  Virginia).  In  the 
allowance  areas,  up  to  three  homeowner 
and  three  renter  communities  were 
identified-one  for  each  income  level. 
The  three-community  owner/renter 
goal  was  not  achievable  in  many  of 
allowance  areas  due  to  the  relatively 
few  home  sales  and  rental  opportunities 
in  these  areas.  In  such  areas,  OPM 
collected  prices  for  the  entire  survey 
area  or  allowance  area  rather  than  in 
specific  communities.  This  was  done  in 
Fairbanks,  Juneau.  Nome.  Hilo.  Kailua 
Kona,  Kauai,  Maui,  Guam.  St.  Croix  and 
St.  Thomas.  In  these  areas,  all  home 
sales  and/or  rental  rates  meeting  the 
housing  characteristics  for  the  particular 


area,  exclusion  of  the  price  of  housing  with 
apartmanu  was  not  feasible.  It  is  also  likely  that 
some  of  the  home  sale  prices  obtained  in  other 


income  group  were  included  in  the 
analysis. 

*   For  most  areas  in  which  discrete 
living  communities  were  identified, 
OPM  used  zip  code  boundaries.  The 
exceptions  were  Anchorage  and  San 
Juan.  In  Anchorage,  OPM  used  the 
multiple  listing  service  location  codes 
that  realtors  cpnunonly  use  in  that  area. 
In  San  Juan,  OPM  used  the  name  of  the 
municipio  or  community. 

4.2.4  Housing-Related  Expenses 

Based  on  the  CES  data,  housing- 
related  expense  items  were  categorized 
into  one  of  five  groups  in  the  COLA 
model.  These  groups  were~ 
— Utilities, 
— Real  estate  taxes. 
— Owners/renters  insurance. 

areas,  including  the  Washington.  DC.  area  were  for 

housing  that  had  basement  or  "mother-in-law" 
apartments,  although  the  sources  OPM  used  did  not 
provide  that  information. 


— Maintenance,  and 
— ^Telephone  expenses. 

4.2.4.1  Utilities 

Electricity,  oil,  gas,  and  water  were 
the  utilities  used  in  the  model.  Many 
utility  companies  were  able  to  provide 
current  charges  per  unit  of  consumption 
and  average  consumption  patterns  for 
all  households.  The  companies  were 
not.  however,  able  to  provide  separate 
consumption  patterns  by  the  size  or 
type  of  housing. 

Because  many  utility  costs  vary  by 
size  of  house,  a  factor  was  needed  to 
derive  the  utility  rates  at  each  of  the 
home  profiles.  The  table  below  shows 
the  standard  square  foot  sizes  and  utility 
factors  used  for  each  home  profile.  The 
factors  were  calculated  by  assuming  that 
utility  use  increases  or  decreases  at  half 
the  rate  that  square  footage  increases  or 
decreases. 


Table  4-3.— Utility  Factors 

Income 

Renter  profile 

Owner  profile 

level 

Sq.ft. 

Factor 

Sq.ft. 

Factor 

Lower 
Middle 
Upper 

600 

900 

1,100 

.73 
.85 
.92 

900 
1,300 
1,700 

.85 
1.00 
1.15 

In  each  area,  OPM  obtained  the  price 
of  each  of  the  types  of  utilities  noted 
above.  Where  available.  OPM  also 
gathered  from  local  utility  companies 
average  annual  consumption  data  per 
household  information.  The  local  rates 
and  consumption  information  were 
used  to  compute  average  annual  utility 
costs.  The  above  factors  were  then  used 
to  adjust  the  total  annual  utility  costs  for 
each  of  the  various  housing  profiles. 

In  the  DC  area,  OPM  was  unable  to 
obtain  estimates  for  electricity  usage  for 
houses  heated  by  gas  or  oil.  However, 
OPM  was  able  to  obtain  kilowatt  usage 
for  all-electric  houses.  In  order  to  avoid 
potential  double  counting  of  utility 
costs.  OPM  used  the  all-electric  data  for 
the  DC  area.  This  was  not  a  problem  in 
the  warm-area  COLA  areas,  where  there 
is  little  heat  expense.  It  also  was  not  a 
problem  in  Alaska,  where  most 
consumers  use  gas  or  oil  heat,  not 
electric  heat. 

4.2.4.2  Real  Estate  Taxes 

For  this  study.  OPM  contacted  the 
local  tax  assessors  or  municipal  web 
sites  on  the  Internet  to  obtain  real  estate 
tax  information  on  the  living 
communities  surveyed-  These  real  estate 
tax  formulas  were  applied  to  the  median 
home  values  for  each  income  level  to 
estimate  annual  real  estate  taxes.  For 
San  Juan,  however,  OPM  was  able  to 
obtain  only  general  information  about 


home  assessment  values.  This 
Information  verified  data  collected 
during  the  1996  survey,  which  indicated 
that  property  taxes  were  very  low  in 
Puerto  Rico.  Therefore.  OPM  used  the 
1996  San  Juan  property  tax  expense  in 
this  year's  calculations. 

4.2.4.3  Owners/Renters  Insurance 

Homeowners'  insurance  rates  were 
gathered  for  each  of  the  survey  areas  for 
both  renter  and  owner  profiles.  For 
renters,  the  following  estimated  content 
values  were  used:  $25,000  at  the  lower 
and  middle  income  levels  and  $30,000 
at  the  upper  income  level.  At  the 
request  of  the  Guam  COLA  Partnership 
Committee,  OPM  also  collected,  on  a 
test  basis,  renter  insurance  rates  at  other 
levels  of  coverage.  OPM  has  not  had  the 
opportunity  to  examine  these  test  data 
in  detail.  Therefore,  they  were  not  used 
in  these  calculations.  OPM  may  test 
price  such  coverage  again  in  the  coming 
survey. 

For  homeowners,  the  cost  of 
insurance  was  dependent  on  the  median 
home  values  calculated  as  part  of  this 
survey.  In  most  areas,  it  was  assumed 
that  the  structure  was  equal  to  80 
percent  of  the  total  home  value.  In 
Hawaii,  where  the  land  represents  a 
greater  proportion  of  property  value.  50 
percent  was  used. 

Hurricane  insurance  was  priced  for  all 
of  the  allowance  areas  in  Hawaii  and  in 
Guam.  Puerto  Rico,  and  the  U.S.  Virgin 
Islands.  This  year,  at  the  request  of  the 
Hawaii  COLA  Partnership  Committee. 
OPM  attempted  to  collect  flood 
insurance  information  in  Hawaii, 
particularly  information  on  how 
frequently  this  type  of  coverage  is 
required  by  lenders.  The  information 
OPM  obtained  was  sparse  and 
inconclusive.  OPM  will  attempt  to 
collect  more  information  in  the  coming 
survey.  In  research  previously 
conducted  for  OPM.  the  contractor 
found  that  insiuance  coverage  for 
disasters,  such  as  floods  and 
earthquakes,  was  not  widely  purchased 
in  the  allowance  areas.  Therefore,  the 
COLA  model  does  not  include  these 
additional  riders.  (See  section  4.2.4.3  of 
the  Report  to  OPM  on  Living  Costs  in 
Selected  Nonforeign  Areas  and  in  the 
Washington.  DC.  Area,  December  10. 
1992.  at  57  FR  58556). 

4.2.4.4  Home  Maintenance 

Estimated  home  maintenance  expense 
was  computed  for  each  of  the 
homeowner  and  renter  profiles.  In 
previous  surveys.  OPM  used 
maintenance  costs  for  owners  only  on 
the  premise  that  most,  if  not  all. 
maintenance  expenses  are  covered  by 
the  landlord.  It  was  pointed  out. 


however,  that  this  assimiption  resulted 
in  a  mathematical  error,  albeit  a  very 
small  one,  because  of  the  way  OPM  uses 
CES  data.  Therefore,  this  year  OPM 
derived  from  the  CES  separate  home 
maintenance  expenditure  arooimts  for 
both  owners  and  renters.  Not 
surprisingly,  the  CES  indicates  that 
renters  spend  relatively  little  on  home 
maintenance  compared  with 
homeowners. 

As  done  in  previous  surveys.  OPM 
priced  both  home  maintenance  services 
as  well  as  home  maintenance 
commodities  using  the  CES  information 
to  identify  items  to  price  and  the 
weights  associated  with  these  items. 
The  maintenance  service  items  priced 
were  interior  painting,  plumbing  repair, 
electrical  repair,  and  pest  control.  In  the 
Nome  area,  however,  pest  control  was 
not  priced  because  local  sources 
indicated  it  is  not  necessary.  The 
maintenance  commodities  priced  were 
bathroom  caulking,  a  kitchen  faucet  set. 
an  electrical  outlet,  latex  interior  paint, 
and  a  fire  extinguisher. 

At  the  request  of  the  Hawaii  COLA 
Partnership  Conunittee.  OPM  also 
attempted  to  collect,  on  a  test  basis,  the 
cost  of  termite  bait  treatment  systems. 
OPM  found  that  this  service  is  not 
common  in  some  allowance  areas  nor  in 
the  Washington,  DC.  area.  Therefore,  the 
test  data  were  not  used.  OPM  may  test 
price  this  service  again  in  futiire 
surveys.    -^ 

To  compute  home  maintenance  cost 
differences  between  each  allowance  area 
and  the  Washington.  DC.  area  for  the 
homeowner  and  renter  profiles,  an 
index  was  computed  for  each 
maintenance  item  by  comparing  the 
allowance  area  price  to  the  DC  area 
price.  As  with  the  Goods  and  Services 
component  items,  the  CES  data  were 
used  to  weight  these  maintenance 
indexes  into  an  overall  home 
maintenance  index  for  each  area. 

To  combine  the  maintenance  indexes 
with  the  other  homeowner  and  renter 
costs,  which  were  expressed  in  dollar 
amounts,  OPM  converted  the  indexes  to 
dollars  by  multiplying  the  index  for 
each  area  by  the  average  maintenance 
expense  reported  in  the  CES  for  owners 
and  renters  separately.  This  cost  was 
assigned  to  the  middle-income 
homeowner  and  renter  profile. 
Logically,  maintenance  costs  for  larger 
homes  would  generally  be  greater  than 
costs  for  middle-sized  homes,  while 
costs  for  smaller  homes  would  generally 
be  less.  Therefore,  the  same  owner  and 
renter  multipliers  used  in  the  utilities 
model  were  applied  to  recognize 
differences  in  maintenance  costs  due  to 
house  size  at  the  various  income  levels. 
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4.2.4.5  Telephone  Expenses 

Telephone  expenses  consisted  of  local 
service  charges,  additional  charges  for 
local  calls  (if  appUcable),  charges  for 
long  distance  calls,  and  basic  cellular 
phone  service.  To  measure  estimated 
expenses  for  local  service  and  local 
calls,  OPM  surveyed  the  cost  of  touch- 
tone  service  with  unlimited  calling  in 
each  area.  To  estimate  long  distance 
charges  in  all  areas,  OPM  priced  from  a 
major  long  distance  provider  the  cost  of 
three  10-minute  direct  dial  calls  per 
month  to  large  U.S.  mainland  cities  (i.e., 
Los  Angeles,  Chicago,  and  New  York 
City).  As  in  previous  surveys.  OPM 
priced  a  call  placed  in  the  survey  area 
at  the  time  of  day  necessary  to  be 
received  in  the  respective  city  at  8:00 
p.m.  local  time.  In  many  areas,  this 
resulted  in  pricing  a  combination  of 
daytime  and  evening-rate  calls. 

This  year,  OPM  also  priced  cellular 
phone  service.  In  each  area,  OPM  priced 
the  basic  monthly  plan  for  such  service. 
Weights  were  derived  from  CES  data  to 
account  for  the  portion  consumers 
spend  on  regular  phone  service  and 
cellular  phone  service.  These  weights 
were  then  used  to  combine  the  prices  of 
these  two  types  of  phone  service. 

4.3  Housing  Data  Collection  Procedures 

OPM  collected  home  sales 
information  from  multiple  listing  type 
services  and  rental  information  mainly 
from  rental  brokers  and  advertisements. 

4.3.1  Homeowner  Data  Collection 

OPM  obtained  the  selling  prices  of 
homes  that  matched  the  housing 
profiles  in  each  living  community  for 
home  sales  that  occurred  roughly  during 
the  12-month  period  preceding  and 
including  the  survey  month.  The 
amount  of  data  obtained  depended  on 
the  number  of  home  sales  in  the 
community  and  the  availability  of 
square  footage  and  other  information  on 
housing  characteristics.  This  in  turn 
depended  on  the  size  of  the  community, 
economic  conditions,  quality  and 
quantity  of  the  realty  data  available,  and 
the  willingness  and  ability  of  local 
realty  professionals  to  provide  data. 

Relatively  large  quantities  of  home 
sales  data  were  obtained  in  all  areas 
except  Nome  and  St.  Thomas.  In  Nome. 
home  sales  were  extremely  limited 
because  Nome  is  not  very  large.  In  St. 
Thomas,  home  sales  were  limited 
because,  at  the  time  of  the  survey,  there 
was  no  readily  available  and 
comprehensive  source  of  home  sales 
data  that  provided  home  size  (i.e., 
square  footage)  information.  OPM 
obtained  a  limited  amount  of  St. 
Thomas  home  sales  information,  as  well 


as  more  general  home  sale  trend 
information.  Analysis  of  the  home  sales 
information  indicated  that  prices  on  St. 
Thomas  had  fallen  sharply,  but  the  more 
general  trend  information  indicated  that 
lower  average  prices  were  probably 
caused  by  the  sale  of  hurricane  damaged 
properties.  It  is  not  OPM's  policy  to 
price  uninhabitable  or  severely  damaged 
homes.  Therefore,  OPM  held  home 
prices  on  St.  Thomas  constant  by  using 
the  previous  year's  data. 

Identifying  houses  that  were 
uninhabitable,  severely  damaged,  or 
otherwise  in  need  of  significant  repairs 
was  impossible  for  most  areas,  given  the 
limited  amount  of  information  available 
&t>m  the  listing  services.  As  discussed 
in  section  4.4.1  below,  OPM  uses  the 
median  rather  than  the  average  home 
value  to  compute  housing  costs.  (The 
median  is  the  middle  value  in  a  rank- 
ordered  set  of  observations  and  tends  to 
be  less  sensitive  than  the  average  to 
unusually  low  or  high  values  at  the  ends 
of  a  range  of  data.)  Nevertheless,  in 
some  of  the  data  bases  OPM  purchased, 
the  quantity  of  exceptionally  low  priced 
homes  had  a  significant  effect  on  the 
median.  Therefore,  in  all  areas  OPM 
trimmed  home  sale  prices  that  were 
S30.000  or  less,  recognizing  that  $30,000 
was  probably  a  conservative  price 
threshold  for  most  areas.  No  trimming 
was  done  at  the  upper  end  of  the  data, 
even  though  there  were  a  few  very 
expensive  homes  in  some  of  the  data 
bases,  particularly  in  Hawaii.  OPM 
plans  to  review  the  issue  of  data 
trimming  with  the  COLA  Partnership 
Committees  and  Subcommittees. 

4.3.2  Renter  Data  Collection 

Rental  data  also  were  obtained  from  a 
variety  of  sources,  e.g..  brokers,  rental 
management  firms,  property  managqrs. 
newspaper  advertisements,  and  other 
listings.  Analyses  of  these  data  revealed 
what  appeared  to  be  two  separate  rental 
mcukets:  a  broker  market  and  a  non- 
broker  market.  Rental  rates  and 
estimates  provided  by  brokers  generally 
exceeded  those  obtained  frt>m  other 
sources.  The  methodology  used  to 
analyze  these  two  data  sets  is  discussed 
in  section  4.4.2. 

4.4  Housing  Analysis 

4.4.1  Homeowner  Data  Analysis 

One  of  the  most  important  factors 
relating  to  the  price  of  a  home  is  the 
number  of  square  feet  of  living  space. 
For  each  income  profile  in  each 
allowance  area  and  the  Washington.  DC, 
area,  OPM  computed  price  per  square 
foot  for  each  of  the  comparables  and 
determined  the  median  price  per  square 
foot.  The  median  was  used  to  reduce  the 


volatility  of  the  housing  data  frt>m  one 
survey  to  the  next  because  a  relatively 
few  extremely  high  or  low  home  prices 
could  significantly  influence  average 
housing  prices.  The  median  price  per 
square  foot  was  then  multiplied  by  the 
reference  square  footage  for  the  income 
level  to  determine  the  home  purchase 


pnce. 

As  was  done  last  year,  OPM  also  used 
historical  housing  data  in  addition  to 
data  collected  in  this  survey.  These  data 
are  found  in  Appendix  9  of  this  report. 
For  all  areas  except  Oahu.  the  historical 
data  are  frxim  previous  living-cost 
surveys  that  were  published  in  the 
Federal  Register  beginning  with  the 
1990  report.  (See  Appendix  1  for  a 
listing  of  these  publications).  The  data 
for  the  period  prior  to  1990  were 
published  with  the  results  of  the  1991- 
1992  living-cost  surveys  at  57  FR  58617. 
All  housing  values  are  based  on  the 
community  selections  and  analytical 
methodologies  used  at  the  time  of  each 
respective  survey. 

For  Oahu,  OPM  obtained  additional 
historical  housing  data.  As  discussed 
earlier  in  this  report.  OPM,  at  the 
recommendation  of  the  Hawaii  COLA 
Partnership  Committee,  surveyed 
housing  prices  in  new  living 
communities  on  Oahu.  Because  OPM's 
historical  data  did  not  cover  these 
communities.  OPM  obtained  and  used 
this  additional  historical  price  data.' 

The  historical  housing  data  used  were 
estimated  annual  principal  plus  interest 
pa3mients  by  income  level  in  each  area. 
To  combine  these  data.  OPM  used 
weights  that  were  derived  from  the  1992 
Federal  Employee  Housing  and  Living 
Patterns  Survey.  These  weights  reflect 
the  proportion  of  Federal  employee 
homeowners  by  year  of  purchase  in  all 
allowance  areas  and  in  the  Washington. 
DC.  area.  The  historical  housing  weights 
and  analyses  are  shown  in  Appwndix  10. 

4.4.2  Rental  Data  Analysis 

OPM  assigned  each  rental  quote  to  a 
single  income  level  based  on  the  criteria 
shown  in  Table  4-2.  As  discussed 
earlier,  there  were  essentially  two 
sources  of  rental  information:  broker 
and  non-broker  sources.  In  each  area, 
the  quantity  of  data  obtained  from  either 
source  varied  significantly.  Therefore, 
analyzing  all  of  the  rental  data  (both 
broker  and  non-broker)  together  for  an 
area  and  income  level  was  undesirable. 
Instead,  OPM  analyzed  broker  and  non- 
broker  data  separately  by  income  level. 


'The  Honolulu  historical  data  covered  the  period 
from  1988  to  1997.  For  this  years  calculations. 
OPM  needed  data  for  1987  as  well.  These  data  were 
extrapolated  using  the  relationship  of  the  newly 
obtained  historical  data  to  the  previously  obtained 
historical  data  for  1988. 
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As  with  the  housing  data  analyses.  OPM 
used  the  median  rental  values.  For  each 
income  level.  OPM  separately  ranked 
rental  rates  from  low  to  high  for  broker 
and  non-broker  data.  The  median  values 
for  broker  and  non-broker  data  for  each 
group  were  determined  and  then 
averaged  to  compute  a  single  rental 
value  for  each  income  level.  Because 
OPM  has  no  information  on  how  the 
Federal  employees  who  rent  generally 
secure  their  lodgings,  OPM  applied 
equal  weights  to  the  broker  and  non- 
broker  data  to  compute  an  overall 
average  rental  rate  for  the  area  and 
income  level. 

The  broker  and  non-broker  medians 
and  final  results  are  shown  in  Appendix 
11.  As  noted  in  that  appendix,  OPM 
found  inexplicable  rental  price  trends  in 
some  of  the  data,  particularly  in  the 
broker  data.  For  example,  the  median 
broker  rental  price  at  the  middle  income 
level  was  sometimes  less  than  that 
quoted  at  the  lower  income  level. 
Therefore,  OPM  adjusted  the  rental  data 
to  address  these  anomalies. 

4.5  Housing  Survey  Results 

In  the  above  sections,  the  processes 
used  for  determining  the  costs  for 
maintenance,  insurance,  utilities,  real 
estate  taxes,  rents,  and  homeowner 
mortgages  were  described.  Appendix  12 
shows  the  cost  of  each  of  these  items  for 
renters  and  homeowners  in  each 
allowance  area  and  in  the  Washington, 
DC.  area.  Appendix  13  compares  the 
total  cost  of  these  items  by  income  level 
in  each  allowance  area  with  the  total 
cost  of  the  same  items  by  income  level 
in  the  DC  area.  Again,  there  are  separate 
comparisons  for  renters  and 
homeowners.  The  final  housing-cost 
comparisons  take  the  form  of  indexes 
that  are  used  in  Appendix  21  to  derive 
the  total,  overall  indexes  for  owners  and 
renters. 

5.  Transportation 

5.1  Component  Overview 

The  transportation  component 
consists  of  two  categories:  Automobile 
Expense  and  Other  Transportation 
Costs.  The  Automobile  Expense 
Category  reflects  costs  relating  to 
owning  and  operating  a  car  in  each  area. 
The  Other  Transportation  Costs 
Category  is  represented  by  the  cost  of  air 
travel  from  each  location  to  common 
points  within  the  contiguous  48  States. 

5.2  Private  Transportation  Methodology 

As  in  previous  surveys.  OPM 
analyzed  automobile  transportation 
costs  for  three  commonly  purchased 
vehicles:  a  domestic  auto,  an  import 
auto,  and  a  utility  vehicle.  New  car  costs 


were  used  for  these  analyses  because  it 
was  believed  that  pricing  used  vehicles 
of  equivalent  quality  in  each  area  could 
introduce  inconsistencies  because  of  the 
value  judgments  that  would  be  required. 

5.2.1  Vehicle  Selection  and  Pricing 

The  same  three  models  of  automobiles 
that  were  surveyed  in  previous  years 
were  surveyed  again  this  year: 
— Domestic-Ford  Taurus  GL  4-door 

sedan  3.0L  6  cyl. 
— Import-Honda  Civic  DX  4-door  sedan 

1.5L  4  cyl. 
—Utility-Chevrolet  SlO  Blazer  4X4  2 

door  4.3L  6  cyl. 

For  each  model  car.  OPM  collected 
new  vehicle  prices  at  dealerships  in 
each  area.  All  vehicles  were  equipped 
with  standard  options,  such  as 
automatic  transmission.  AM/FM  stereo 
radio,  and  air  conditioning.  In  Alaska 
locations,  special  additional  equipment 
was  included  in  new-vehicle  prices  (i.e., 
engine-block  heaters  and  heavy-duty 
batteries).  Snow  tires  were  also  priced 
in  Alaska.  (See  section  5.2.5.)  In 
addition  to  the  MSRP,  the  price 
included  additional  charges  such  as 
shipping,  dealer  preparation,  additional 
dealer  markup,  excise  tax,  sales  tax,  and 
any  other  one-time  taxes  or  charges.  In 
Anchorage,  for  example,  documentation 
fees  were  also  included  as  part  of  the 
new-vehicle  costs. 

5.2.2  Vehicle  Trade  Cycle 

Calculating  the  cost  of  owning  and 
operating  a  vehicle  requires  knowing 
the  miles  driven  and  how  long  the  car 
is  owned.  In  the  automobile  industry, 
these  two  factors  are  known  collectively 
as  a  vehicle's  "trade  cycle."  The  trade 
cycle  is  stated  as  a  length  of  time  (in 
months  or  years)  and  the  total  number 
of  miles  driven  in  that  time  period.  This 
information  is  used  in  the  model  to 
compute  annual  costs  related  to  fuel, 
oil,  tires,  maintenance,  and 
depreciation.  As  with  the  previous 
living-cost  analyses,  OPM  used  a  4-year, 
60.000-mile  trade  cycle  in  all  areas. 

5.2.3  Fuel  Performance  and  Type 
All  vehicles  included  in  this  study 

used  regular  unleaded  fuel.  OPM 
collected  self-service  cash  prices  of 
unleaded  regular  gasoline  at  name- 
brand  gas  stations  in  the  Washington. 
DC,  area  and  in  all  allowance  areas.  In 
Alaska.  OPM  obtained  both  the  full- 
service  and  self-service  gasoline  prices 
at  stations  that  offered  both  and 
averaged  the  prices. 

To  establisn  average  fuel-performance 
ratings,  the  COLA  model  uses  the  "city 
driving"  figures  published  by  the  U.S. 
Environmental  Protection  Agency 
(EPA).  The  "city"  figures  instead  of 


"highway"  figures  are  used  because  all 
locations  contained  considerable  stop- 
and-go  driving  conditions.  As  in 
previous  COLA  surveys,  OPM  included 
in  its  analysis  the  following  fuel- 
performance  factors:  temperature,  road 
surface,  and  gradient.  These  factors  are 
based  on  research  previously  conducted 
for  OPM.  This  research  and  the  factors 
are  discussed  below. 

5.2.3.1  Impact  of  Temperature  upon 
Fuel  Performance 

Gas  mileage  is  affected  by 
temperature.  The  lower  the  temperature, 
the  fewer  miles-per-gallon  achieved, 
and  vice  versa.  According  to  EPA's 
Passenger  Car  Fuel  Economy:  EPA  and 
Road,  3ie  temperature  at  which  no 
adjustments  to  fuel  performance  occur 
is  77''F.  Below  that  temperature,  miles- 
per-gallon  achieved  drops.  Above  77°F 
miles-per-gallon  achieved  improves. 
The  model  uses  the  average  monthly 
temperatures  for  each  allowance  area 
and  the  DC  area  as  reported  in  The 
Weather  Almanac,  published  by  Ruffher 
and  Blair.  For  each  location  and  month, 
the  model  uses  the  appropriate  factor 
frtjm  the  EPA  study  based  on  the 
average  monthly  temperature  for  the 
area.  These  factors  are  then  averaged  to 
derive  a  single  overall  factor  for  each 
location.  The  results  of  these 
calculations  are  shown  in  Table  5-1. 

5.2.3.2  Impact  of  Road  Surface  upon 
Fuel  Performance 

For  the  model,  it  is  assumed  that 
Federally  controlled  roadways  are 
typically  composed  of  concrete  and/or 
high-load  asphalt  and  that  locally 
controlled  roadways  are  typically 
composed  of  low-load  asphalt.  EPA's 
research  indicates  that  cars  are  generally 
more  fuel-efficient  on  the  firmer,  high- 
load  surfaces  than  on  the  softer,  low- 
load  surfaces.  Although  traffic  patterns 
and  road  usage  vary  among  areas, 
previous  research  conducted  for  OPM 
produced  no  relevant  findings  regarding 
this  issue.  Therefore,  the  model  uses  the 
assumption  that  Federally-controlled 
roadways  generally  support  twice  the 
traffic  of,  or  are  used  at  least  twice  as 
much  as,  locally  controlled  roadways. 

In  each  allowance  area,  the  total 
mileage  falling  into  either  the  Federal  or 
local  categories  was  collected.  For 
example,  Alaska  contains  5.512  miles  of 
Federally  controlled  roads  and  7,120 
miles  of  locally  controlled  roads.  The 
usage  assumption  increased  Federal 
road  mileage  by  a  factor  of  two  for  the 
Alaska  allowance  areas. 

The  average  low- load  asphalt  factor 
(which  reflects  dry,  wet.  and  snowy 
conditions)  was  applied  to  the  local 
mileage  percentage,  and  the  average 
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concrete  and/or  high-load  asphah  factor 
was  applied  to  the  Federal  mileage 
percentage  to  produce  two  weighted 
average  factors-one  for  the  Alaska 
allowance  areas  and  another  for  the 
other  allowance  areas.  These  factors  are 
shown  in  Table  5-1.  The  Washington. 
DC,  area  was  assigned  a  factor  of  1.00 
on  the  premise  that  the  vast  majority  of 
traffic  in  that  area  travels  on  dry.  high- 
load  surfaces.  The  application  of  these 
factors  is  described  in  Section  5.2.3.4. 

5.2.3.3  Impact  of  Gradient  Upon  Fuel 
Performance 

The  effect  of  gradient  on  gas  mileage 
is  also  estimated  from  EPA's  Passenger 
Car  Fuel  Economy:  EPA  and  Road. 
Local  topography  (i.e..  gradient)  affects 
fuel  efficiency.  EPA  provides  mileage 
factors  based  upon  various  gradients 
ranging  from  less  than  0.5%  (essentially 
flat)  to  greater  than  6%  (steep). 

In  research  previously  conducted  for 
OPM.  the  contractor  reviewed  the 


topographic  features  of  each  area  and 
found  a  wide  range  of  road  conditions. 
However,  the  contractor  was  unable  to 
find  relevant  information  on  the  types  of 
terrain  drivers  typically  encounter  in 
each  area  or  the  number  of  miles  drivers 
travel  in  each  type  of  terrain.  Lacking 
such  information,  the  contractor 
assumed  that  drivers  in  the  allowance 
areas  generally  traveled  roads  having 
approximately  the  same  gradients  that 
are  found  on  average  in  the  United 
States. 

Applying  the  information  from  EPA's 
research,  a  fuel-performance  factor  of 
0.98  was  computed  for  this  type  of 
driving.  This  factor  was  assigned  to  each 
allowance  area.  For  the  DC  area,  a  factor 
of  1.00  was  used  on  the  premise  that  the 
vast  majority  of  traffic  in  that  area 
travels  on  major  freeways  and  highways 
that  are  relatively  flat.  The  application 
of  these  factors  is  described  in  the  next 
section. 


5.2.3.4  Overall  Impact  upon  Fuel 
Performance 

OPM  applied  the  factors  described 
above  to  make  adjustments  in  the 
average  gas  mileage  ratings  for  each  type 
of  automobile  surveyed  for  each 
allowance  area  and  for  the  Washington, 
DC.  area.  The  adjustment  factors 
compound-that  is.  the  total  adjustment 
is  the  result  of  multiplying  the  three 
individual  factors  together  for  each  area. 

In  table  5-1.  the  factor  1.00  means  that 
no  adjustment  in  EPA  fuel  performance 
is  appropriate.  A  factor  of  less  than  1.00 
means  that  the  estimated  gasoline 
mileage  in  the  area  is  less  than  the  EPA 
average.  For  example,  the  total 
adjustment  factor  for  Juneau  is  0.84. 
This  means  that  the  estimated  gasoline 
mileage  in  Juneau  is  84  percent  of  the 
EPA  estimated  average.  Note  that  the 
adjustment  factor  for  the  DC  area  (0.94) 
indicates  that  average  gasoline  mileage 
in  that  area  is  also  below  the  EPA 
estimate. 


Table  5-1  .—Summary  of  Fuel-Performance  Adjustments 


Location 


Anchorage  

Fairtjanks  , 

Juneau , 

Nome  , 

Hawaii  

Virgin  Islands  .... 

Puerto  Rico 

Guam 

Washington,  DC 


Tempera- 
ture 


0.88 
0.85 
0.89 
0.85 
0.99 
1.01 
1.01 
0.99 
0.94 


Road  sur- 
face 


0.96 
0.96 
0.96 
0.96 
0.98 
0.98 
0.98 
0.98 
1.00 


Gradient 


0.98 
0.98 
0.98 
0.98 
0.98 
0.98 
0.98 
0.98 
1.00 


Total 


0.83 
0.80 
0.84 
0.80 
0.95 
0.97 
0.97 
0.95 
0.94 


5.2.4  Vehicle  Maintenance 

OPM  surveyed  the  cost  of  common 
maintenance  services  and  repairs 
performed  on  the  vehicles  surveyed. 
The  services  and  repairs  were- 
— Tuneup. 
— Oil  change. 

— Automatic  transmission  fluid  change. 
— Flush/fill  coolant, 
— Muffler/exhaust  pipe  replacement. 
— Constant  velocity  joint  (CVJ)  boot 

replacement,  and 
^Windshield  replacement. 

The  automobile  manufacturers' 
recommended  maintenance  schedules 
were  used  to  determine  the  frequency  of 
performing  each  of  the  first  five 
maintenance  jobs.  Maintenance 
schedules  vary,  depending  on  the 
driving  conditions  typically 
encountered.  Consistent  with  the 
assumptions  used  for  fuel  economy  and 
tire  mileage,  it  was  assumed  that  driving 
conditions  in  the  allowance  areas  are 
generally  severe,  and  the  maintenance 
schedules  used  reflected  that  kind  of 
driving.  For  the  DC  area,  it  was  assumed 


that  driving  conditions  are  normal,  and 
the  maintenance  schedules  used  for  that 
area  reflected  that  kind  of  driving. 

The  recommended  fi^uency  of 
performing  each  of  these  jobs  was 
combined  with  the  prices  charged  by 
local  dealers  and  service  stations  to 
compute  an  estimated  annual 
maintenance  expense.  OPM  collected 
the  cost  of  the  complete  maintenance 
service  or  repair  job  for  each  vehicle. 
For  example,  the  cost  of  a  complete  oil 
change  was  collected  for  each  vehicle 
including  the  total  charge  for  parts  and 
the  total  charge  for  labor. 

Previous  research  conducted  for  OPM 
revealed  varying  replacement  cycles  for 
constant  velocity  joint  (CVJ)  boots 
among  the  Alaska  allowance  areas  and 
between  the  Alaska  areas  and  the  DC 
area:  Anchorage  and  Juneau-every 
45.000  miles  (3  years).  Nome-every 
30,000  miles  (2  years),  Fairbanks-every 
15.000  miles  (1  year),  and  the 
Washington.  EXZ.  area-every  60.000 
miles  (4  years).  OPM  used  the 
Washin^on,  DC,  area  frequency  of 


repair  for  the  other  (i.e.,  non-Alaska) 
COLA  areas.  In  each  area,  the  cost  of 
replacement  for  all  three  vehicle  types 
was  factored  into  the  indexes  based 
upon  the  frequency  of  the  replacement. 
In  Fairbanks,  for  example,  100  percent 
of  the  cost  was  included  because 
previous  research  indicated  annual 
replacement  was  the  norm. 

To  determine  the  frequency  of 
replacement  of  windshields.  OPM 
contacted  local  dealers  and  automobile 
repair  shops.  Based  on  the  information 
obtained.  OPM  determined  that 
windshield  replacement  was  much 
more  frequent  in  Alaska  than  in  the 
other  allowance  areas  or  the 
Washington.  DC.  area.  Therefore,  OPM 
assumed  that  windshields  had  to  be 
replaced  every  2  years  in  the  Alaska 
areas  but  rarely  (i.6..  never)  in  the  other 
areas  or  in  the  DC  area  during  the  4-year 
trade  cycle  used  in  the  COLA  model. 
Windshield  replacement,  however,  is 
normally  covered  by  the  owner's 
automotive  insurance.  Therefore.  OPM 
used  the  deductible  rather  than  the 
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surveyed  price  of  windshield  value  is  then  divided  by  four  to  produce  allowance  areas  The  costs  of  these 

reSmen"  since  Se  deductible  was  an  annual  depreciation  amount.  equivalent  pohc.es  were  then  compared 

r^wa^^s  than  the  replacement  prices.        As  described  earlier,  the  new  car  pnce  to  denve  adjustment  factors  that  could 

always  less  than  tne  replacement  pnoe  ^^^  ^^^  manufacturer's  suggested  retail  be  applied  to  the  cost  of  the  standard 

5.2.5  Tires  price  plus  any  additional  charges,  such  coverage  shown  above.  By  applymg 

Research  previously  conducted  for  as  shipping,  dealer  prep,  additional  these  factors  to  the  DC  area  average 

nPMrP^ale^thTvKs  factors  (e.g..  dealer  markup,  excise  tax.  and  sales  tax.  price,  the  cost  of  equivalent  coverage 

OPM  revealed  that  yanous  laciors  le.g..                            k  estimated  for  these  particular 

road  quahty/state  of  repair,  road  infoSio^  from  Lurc^  s^  as  the  allowance  areas.  The  facltors  and  their 

composition)  appeared  to  reduce  U«ad  ^Jj^^J^^^^^TS^  derivation  are  shown  in  Appendix  15. 

life  (i.e.,  the  average  number  of  miles  a  Kelly  ^^^"l°''-^^°^^^            j^  the  The  procedure  used  this  year  was 

tire  is  expected  to  last)  in  the  allowance  ^rack  pnces  of  ^«*»/^f  ^^^^^^  niuch  simpler  than  that  used  in 

Sr^aTSd  o'rll^re^rrJhTe"'  peSTd^^^^on^reSor  0?mS  PT°"2.^rT  Sensitivity  arxalysis 

DC,  area.  Based  on  this  researcn.  uie  p     inHiratP  that  used  cars  in  allowance  indicated  that  the  new  procedure 

model  uses  tire  expense  based  on  a  ^I'^^'re  (on  avera^^^  Produced  essentially  the  same  results. 

40.000-mile  tread  life  in  allowance  areas  areas  were  (on  ^^e'^ff/^JJl"  "f"^  °'  ^^  the  simpler  procedure  requires  less 

and  a  55.000-mile  tread  life  in  the  DC  ^^^^Z:^J^y^^^!S^:^yor  Sfo^ation^from^the  insuTce 

"®^-               ^  ^         .    ,                ,    ,  Fairbanks  and  Nome.  90  percent  of  the  companies.  Therefore,  it  reduces  the 

U.Tl''Xmr„ti„t.nTJa„cU  p?o(ec,ed  residua,  val„ywe„  use.  .o  public  burden  of  ^e  survey. 

Td  an  apphclble  .,.es    n  e.ch  area.   '  ''<^^,Z7^.7J^tS^,ic.i  'VT't.'Z      ^^  „n,v«. 

This  cost  was  converted  into  an  annual  ^'Lual    "lues  did  not  result  in  ^s  described  above.  OPM  sur%eyed 

cost  by  dividing  the  estimated  number  S'^alder^l  In  amounts  the  annual  costs  for  hiel  maintenance 

of  annual  miles  driven  by  the  expected  }r_reciation  amounts  were  eenerally  and  oil.  tires,  licensing,  taxes, 

tread  life  and  multiplying  this  by  the  ^^'^Z  aUoCce  2if  than  in  depreciation  finance,  and  insurance  for 

new  tire  price.  Previous  research  .hTwashinoton  DC  area  because  new  three  types  of  automobiles  in  each 

indicated  Aat  four  extra  studded  snow  t^e  W«^hin^^n^EX:.^a^us^^^^^  ^j,^^^^         ^^  .^  ^^^  Washington. 

tires  would  be  required  for  all  three  Xwinrl  ami.  ^'  ^«-  "^^^  ^^"^^  "'^'^  **".. 

vehicles  in  the  Alaska  allowance  areas  allowance  dre»».  summed  to  determine  the  overall  annual 

(but  not  in  the  DC  area).  Therefore.  OPM  5.2.8  Finance  Expense  costs  by  area  for  owning  and  operating 

surveyed  the  prices  of  studded  snow               j^^  COLA  model  assumes  that  new  each  type  of  automobile.  Appendix  14 

tires  for  all  vehicles  in  Anchorage.  ^j.  purchases  are  financed.  Therefore.  shows  these  costs  for  each  area  by  type 

Fairbanks.  Juneau,  and  Nome.  OPM  also  Qpj^  surveyed  banks  in  all  areas  to  of  vehicle. 

priced  the  cost  of  rims  and  switching  ^^^^^^  ^^^J.  guto-loan  interest  rates  for  ^  ^  q^^^^  Transportation  Costs-Air 

snow  and  street  tires  semi-annually  in  ^  48-month  loan  with  80  percent  p^^^ 

these  Alaska  areas.  financing.  OPM  computed  the  finance  ^^  .^  ^^  ^^,^  .^^^    ^^  ^^^  ^^^ 

5.2.6  Ucense  and  Registration  Fees  and  cost  foreach  vehicle  in  ««c^  ar^  and  Transportation  Costs  Category. 

Miscellaneous  Taxes  included  it  in  the  annual  cost  of  ownmg  ^^.^  .^^^P  ^p^^  suxvf^eA  th?lowest 

OPM  obtained  information  regarding  ^^  °P«"^7«  "^  ..Xomo^>^^..  ^^^  ^^                        „„  ,  ^^ 

license  and  registration  fees.  5.2.9  Vehicle  Insurance  carrier  with  a  2-week  advance  purchase 

miscellaneous  taxes,  and  personal                  OPM  surveyed  the  cost  of  car  and  a  1-week  stay  over.  Trips  were 

property  taxes  (where  applicable).               insurance  in  each  location.  Consistent  priced  irom  each  allowance  area  and  the 

License  and  registration  fees  were               with  the  previous  year's  survey,  the  Washington.  DC.  area  to  Chiaigo  Los 

included  as  part  of  the  annual  cost  of          following  common  coverages,  limits,  Angeles.  Miami  •  NewYork.  beattle^  M. 

owning  an  automobile.  Miscellaneous        and  deductibles  were  used:  Louis,  and  Omaha.  NE.  These  cities 

and  personal-property  taxes  were                 Bodily  Injury  SlOO.OOO/$300.000.  «^e«,^'«^e**.*°  •*P^°/ V^J^,^, 

com^ted  for  leach  year  of  the  vehicle's       property  Damage  $50,000.  travel  destinations  coast-toM:oast  for 

4-vear  trade  cycle  using  the  vehicle's           Medical  S5.000.  COLA-area  and  DC-area  Federal 

estimated  used-car  value  for  each  year.        Uninsured  Motorist  ..    Sloo.000/300  000.  employees.  The  costs  of  the  trips  from 

Tho  poenltino  fniir  nersonal  Property  tax      Comprehensive SlOO  Deductible.  ^ach  allowance  area  were  averaged  and 

lalueTlrthen  aJ:S?^  £SC           ColliLn $250  Deductib^.  ,,,p      ^  with^e  average  cost  of  the 

average  was  included  as  part  of  the                 In  each  survey  area.  OPM  identified  trips  item  the  DC  area  to  compute  tlie 

annual  cost  of  owning  an  automobile.         the  common  automobile  insurance  category  indexes.  The  fares  are  shown  in 

As  stated  in  section  5.2.1 .  sales  and            companies  and  attempted  to  obtain  Appendix  16. 

excise  taxes  were  included  in  the                three  insurance  price  quotes  for  each  ^  ^  Tmnsportation  Component  Analyses 

purchase  price  of  the  vehicle  and  were       type  of  car  surveyed.  These  quotes  were  •  ^„„„^     .  .^p  total  rc«t  of 

accounted  for  under  the  annual  vehicle       averaged  by  type  of  car  to  produce  OPM  ^°'nP^^«^\f^^^  ^^»^^ 

niiTrha«  and  finance  costs                           estimated  insurance  costs  for  each  area.  private  auto  transportation  lor  eacn 

purchase  and  hnance  costs.                         esx^^  ^^^  ^^  ^^^^^  .^  previous  vehicle  in  each  allowance  area  with  the 

5.2.7  Depreciation                                        surveys  OPM  found  that  some  total  cost  for  the  same  vehicle  in  the  UC 

The  sincle  laniest  annual  expense            insurance  companies  in  Guam.  Puerto  area.  These  comparisons  are  expressed 

rellfed  tTotlTa^ToperaUn^a  new       Rico,  and  the  Virgin  Islands  did  not  f,  f  ^r^^^^r^oPM^ZL;^  t^co^^ 

-ehlclfa^sTiS^^^^^^^                                SSL^rsTo^wn'iST^allowthe  l^:  f^fo^^^^^^^^^^^ 

cS^mi^^^^^^^^^  ^^!s:'z^^^'^:<i^jt^X  ?^rrnTeteTL^rj;irApi^dices 

calculated  by  subtracting  bom  the                policies  wiin  la.  cosis.  »-^rm  »ui  vcjrc«  national  averaee 

i^^z'^CTXz^^.  ■-£'^^!^i'z:t=ro:^'  ^^^^^^^:::^:^^^ 
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reflected  how  much  consumers 
typically  spend  to  own  and  operate  an 
automobile  versus  other  transportation 
expenses.  These  weights  vary  by  income 
level  and  were  used  to  combine  the 
Automobile  Expense  Category  index 
with  the  Other  Transportation  Costs 
index  by  area  to  derive  the  overall 
Transportation  Component  index  for  the 
area.  The  weights,  computations,  and 
Rnal  Transportation  Component  indexes 
are  shown  in  Appendix  18. 


6.  Miscellaneous  Expenses 

6.  J  Component  Overview 

The  Miscellaneous  Expense 

component  consists  of  four  categories  of 

expenses: 

— Medical  care. 

— Private  education  (K-12). 

— Contributions  (including  gifts  to  non- 
family  members). 

— Personal  insurance  and  retirement 
contributions/investments. 


6.2  Component  Weights 

OPM  used  CES  data  to  determine  the 
appropriate  weights  for  each  of  the 
items  and  categories  in  the 
Miscellaneous  Component.  The  category 
weights  are  shown  in  the  following  table 
and  in  Appendix  20.  Item  weights  are 
shown  in  Appendix  19. 


Table  6-1.— Miscellaneous  Expense  Categories  and  Weights 


Categories 


Medical  Care 

Private  Education  (K-12)  

Contributions  „ 

Personal  Insurance  and  Retirement  Contributiorts 


Totals 


Note:  Values  may  not  total  because  of  rounding. 


Income  level 


Lower 
(percent) 


40.74 

.87 

16.07 

42.31 


100.00 


Middto 
(percent) 


30.79 

1^ 

16.56 

51.42 


100.00 


Upper 
(percent) 


23.66 

1.48 

16.91 

57.95 


100.00 


6.3  Component  Categories 
6.3.1  Medical  Expense  Category 

OPM  surveyed  the  price  of  medical 
care  items  using  essentially  the  same 
approach  it  used  for  the  Goods  and 
Services  component  items.  The 
following  medical  care  items  were 
priced  in  each  allowance  area  and  in  the 
Washington,  DC,  area: 
— nonprescription  pain  reliever 
— prescription  drugs 
— contact  lenses 
— dental  service 
—doctor  visit 
— hospital  room 
— Federal  health  insurance 

In  addition,  OPM  surveyed  the  price 
of  hospital  attendant  services  and  air 
ambulance  insurance  on  a  test  basis  in 
each  area.  OPM  found  that  hospital 
attendant  services  were  only  available 
in  Puerto  Rico,  where  hospital  services 
are  significantly  different  from  those  in 
the  Washington,  DC,  area.  Therefore, 
OPM  added  the  price  of  daily  hospital 
attendant  service  to  that  of  a  hospital 


room  in  Puerto  Rico.  Air  ambulance 
insurance  was  found  to  be  available 
only  in  the  Virgin  Islands,  where  on- 
island  hospital  services  are  limited. 
Therefore,  OPM  added  the  price  of  air 
ambulance  insurance  to  the  price  of 
health  insurance  in  the  Virein  Islands. 

To  address  comments  OPM  had 
received  on  previous  surveys  and  to 
allow  the  use  of  air  ambulance 
insurance  in  this  fashion,  OPM  dropped 
the  constant  $100  that  had  been  used  for 
health  insurance  in  previous  surveys." 
Instead,  OPM  used  Federal  employee 
health  benefit  enrollment  information 
from  OPM's  Central  Personnel  Data  File 
along  with  Federal  health  benefit 
premiums  to  compute  average  health 
benefit  expense  by  areas.  These 
expenses  varied  by  area,  and  OPM  used 
these  averages  rather  than  assuming  that 
costs  were  constant  among  areas. 

OPM  surveyed  the  cost  of  the  health  . 
care  items  in  both  the  allowance  areas 
and  in  the  DC  area.  OPM  compared  the 
prices  to  produce  an  index  for  each  item 
in  each  area,  then  combined  these 


indexes  using  CES  weights  to  produce  a 
single  Medical  Care  Category  index  for 
each  area. 

6.3.2  Private  Education  (K-12)  Category 

Private  education  (K-12)  was  added 
this  year  at  the  recommendation  of  the 
Puerto  Rico  COLA  Partnership 
Committee.  Since  not  everyone  sends 
their  children  to  private  school,  OPM 
derived  use  factors  from  the  results  of 
the  1992/93  Federal  Employee  Housing 
and  Living  Patterns  Survey.  The 
following  table  shows  these  factors  and 
the  resulting  adjustment  of  price 
indexes  by  area.  The  factors  reflect  the 
relative  extent  to  which  Federal 
employees  make  use  of  private 
education  in  the  COLA  areas  compared 
with  the  Washington,  DC,  area.  For 
example,  the  table  indicates  a  use  factor 
of  4. 1066  for  Puerto  Rico  because  about 
54  percent  of  Federal  employees  with 
school  age  children  there  send  at  least 
one  child  to  private  school  compared 
with  about  13  percent  for  the  DC  area. 


Table  6-2.— Summary  of  Private  Education  Use  Factors  and  Indexes 


Location 


Anchorage 
Fairt>anks  . 
Juneau  


Employees  w/children  in 
private  sctwots 


Local  area 


10.34 

8.56 

12.43 


DC  area 


13.23 
13.23 
13.23 


Use  (actor 


0.7816 
0.6470 
0.9395 


Price  index 


55.53 
41.59 
57.30 


Price  index 
w/use  factor 


43.40 
26.91 
53.84 


*ln  praviqus  surveys,  it  had  liMn  assumed  that 
the  cost  of  health  insurance  was  constant  among 
areas  because  the  choice  of  Federal  health  coverage 
was  considered  to  be,  by  and  large,  a  matter  of 


personal  preference.  Therefore,  in  tboee  surveys, 
the  index  for  this  item  was  100.00. 
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TABLE  6-2.— Summary  of  Private  Education  Use  Factors  and  Indexes— Continued 


Location 


Nome  

Honolulu  . — 
rlio  ..•••>«••*■ 
Kona*  ........ 

Kauai 

Maui  

Guam  

Puerto  Rico 

St  Croix 

St.  Thomas 


Employees  w/chidren  i 
private  schools 


Local  area 


8.06 
26.86 
18.94 
18.94 
22.46 
20.39 
42.26 
54.33 
5727 
51.90 


DC 


13.23 
13.23 
13.23 
13.23 
13.23 
13.23 
13.23 
13.23 
13.23 
13.23 


Use  factor 


0.6107 
2.0302 
1.4316 
1.4316 
1.6977 
1.5412 
3.1943 
4.1066 
4.3288 
3.9229 


Price  ndex 


38.42 
113J» 
44.23 
87.03 
95.72 
89.05 
90  J5 
66.86 
90.26 
95.78 


wAne  factor 


23.46 
229.48 

63.32 
124.59 
162.50 
137.24 
290.52 
274.52 
380.72 
375.74 


'Use  data  available  only  for  Hawaii  County. 

6.3.3  Contributions  Category 

The  index  for  the  Contributions 
Category  is  the  Goods  and  Services 
Component  index  for  the  area.  The  use 
of  the  Goods  and  Services  index  is 
based  on  the  assumption  that  the 
relative  level  of  contributions  is  roughly 
equivalent  to  that  reflected  by  the  Goods 
and  Services  index. 

6.3.4  Personal  Insurance  and  Retirement 
Category 

The  index  for  personal  insurance  and 
retirement  contributions  and 
investments  is  assumed  to  be  constant 
among  areas.  The  cost  of  Federal 
Employees  Group  Life  Insurance  is  a 
matter  of  personal  preference  and  is 
constant  in  all  areas  for  the  same  age, 
salary,  and  benefit  option  combinations. 
Likewise,  retirement  contributions  are  a 
matter  of  personal  prefierence,  and  the 


minimum  ccmtribution  requirements  are 
constant  among  areas  for  equivalent 
salary  levels. 

6.4  lAiscellaneous  Expense  Analyses 

As  with  the  Goods  and  Services 
Component,  the  indexes  for  each  of  the 
Miscellaneous  Component  categories 
were  combined  using  CES  weights  to 
produce  component  indexes  by  income 
level  for  each  area.  These  indexes  are 
shown  in  Appendix  20.  Section  2.6 
describes  how  the  miscellaneous 
expense  component  indexes  are 
combined  with  the  other  component 
indexes  to  derive  the  final  index  for 
each  area. 

7.  Final  Results 

7. 1  Total  Comparative  Cost  Indexes 

The  total  comparative  cost  indexes 
appear  below.  Appendix  22  shows  how 


each  index  was  derived  from  the 
component  indexes. 

Table  7-1  .—Final  Cost 
Comparison  Indexes 


Alowancearee 

Index 

Anchorage.  Alaska 

102.93 

Fairtwnks,  Alaska  ...       —    

107.57 

Juneau.  Alaska  -       - 

111.54 

The  rest  of  Alaska  -. 

126.64 

City  and  County  of  Honolulu.  Ha- 

waii   - 

126.78 

Hawaii  County,  Hawaii - 

110.85 

Kaiiai  (Vtuntv   hlawai          

114.92 

IkAaui  County.  Hawai 

118.84 

Guam/ChJMI*  Local  ftotai  

121.77 

Guam/CNMI,        Commissafy/Ex- 

change — . 

118.23 

Puerto  Rico 

106.42 

119.09 

*CNMI-Commonweailh  of  the  Northern 
iana  Islands 


APPENDIX  1  —Publication  in  the  Federal  Register  of  Results  of  Nonforeign  Area  Uving-Cost  Surveys: 

1990-1997 


Citatkin 


56  FR  7902  

57  FR  58556  .... 

58  FR  45558  ... 

58  FR  27316  ... 

59  FR  45066  ... 

60  FR  61332  ... 

61  FR  4070  


Title 


Offwe  of  Personnel  Management:  Cost-of-Living  Allowances 
and  f>ost  Differentials  (Nonforeign  Areas). 

Office  of  Personnel  Management:  Report  on  1991/1992  Sur- 
veys Used  to  Determine  Cost-of-Living  AikTwances  in  Non- 
foreign  Areas. 

Off«e  of  Personnel  Management:  Report  on  1992/1993  Sur- 
veys Used  to  DetemfMoe  Cost-of-Living  Altowances  in  tion- 
foreign  Areas. 

Office  of  Personnel  Management  Report  on  Summer  1993 
Surveys  Used  to  Determine  Cost-of-Living  AHowances  in 
Nonforeign  Areas. 

Office  of  Personnel  Management:  Report  on  Winter  1994 
Surveys  Used  to  Detemine  Cost-of-Living  Altowances  in 
Alaska. 

Office  of  Personnel  Management:  Report  on  Summer  1994 
Surveys  Used  to  Detemiine  Cost-of-Uving  AMowances  in 
Selected  f^ontoreign  Areas. 

Offk»  of  Personnel  Management:  Report  on  Winter  1995 
Surveys  Used  to  Determine  Cost-of-Living  Alk>wances  in 
Alaska. 


Contents 


Results  of  summer  1990  living-cost  surveys  conAicted  in 

Alaska,  Hawaii,  Guam,  Puerto  fteo,  and  the  U.S.  Virgin  Is- 
lands. 

Results  of  summer  1991  and  winter  1992  hving-oost  surveys 
conducted  in  Alaska.  Hawaii,  Guam,  Puerto  Rk»,  and  the 
U.S.  Virgin  Islands. 

Results  of  summer  1992  and  winter  1993  living-oost  surveys 
conducted  in  Alaska.  Hawaii,  Guam.  Puerto  Rico,  and  the 
U.S.  Virgin  Islands. 

Results  of  summer  1993  living-cost  surveys  conducted  in  Ha- 
waii, Guam,  Puerto  Rico,  and  the  U.S.  Virgin  Islands. 

Results  of  winter  1994  living-cost  surveys  conducted  w\  Alas- 
ka. 

Results  of  summer  1994  living-cost  swveys  oora^JCted  in  Ha- 
waii. Guam.  Puerto  Rico,  and  the  U.S.  VirgKi  Islands. 

Results  of  winter  1995  living<x>st  suweys  conducted  in  Alas- 
ka. 
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AppENOtx  1.— Publication  in  the  Federal  Register  of  Results  of  Nonforeign  Area  Uvinq-Cost  Surveys- 

1 990-1 997— Continued 


92  FR  14190 


TW« 


OMm  of  Pwionnol  Managwnont:  Report  on  1996  Surveys 
Used  to  Delerm^  Coet-of-Livirtg  Ailowar)ces  in  Nonforeign 
Araas. 


Contents 


Results  of  1996  living-cost  surveys  conducted  in  Alaska.  Ha- 
waii. Guam,  Puerto  Rico,  and  the  U.S.  Virgin  Islands. 


Appendix  2.— Multiple  Survey  Areas:  1997  Survey 

Federal  Employment  Weights  Within  a  Single  Alowance  Area] 


Locitfon 

1994 

1995 

1996 

Average 

Weights 

HaoMi  County 

HMo 

Kane „.. 

„ 

310 
99 

304 
97 

308 
96 

307 
97 

75.99 
24.01 

« 

Total 

404 

100.00 

-— 

Virgin  MMds 

St.  Croix 

151 
166 

154 
16b 

166 
170 

157 
165 

48.76 
51.24 

St  Thomas/St  John  „„ 

Tow 

322 

100.00 

Multiple  Incoime  Levels:  1997  Survey 

Federal  Employment  Weights  Within  a  Single  Alowance  Area] 


Location  and  income  level 


Artchorage: 

LOHMT  , 


ToWi 


1994 


1.609 
1.971 
2.583 


LOHMT 


Juneau: 
Lower 


Tolali 


Rest  oi 

LOHMT 


442 
392 


1995 


1.540 
1.754 
2.522 


1996 


1.445 
1.719 
2.448 


388 

446 
405 


145 
220 
360 


ToWs 
LOKMr  .... 


Upper  .... 
Totals' 


Lovver  .... 
Mhtte  ... 
UDoer 
Totals 

Kauai: 

Lower  .... 


414 
722 
445 


139 
203 
341 


449 
456 

397 


Average 


1.531 
1.815 
2.518 
5.864 


427 
448 


126 
199 
346 


349 
703 
481 


4.239 
4.171 
4.689 


165 

154 

91 


Totali 


81 
84 


4.140 
3.952 
4.514 


139 

164 

98 


73 
76 
97 


363 
687 
462 


1.273 


137 
207 
349 
693 


4.453 
4.009 
4.478 


152 
163 
101 


59 
80 
92 


375 

704 

463 

1.542 


4.277 

4.044 

4,560 

12.861 


152 

160 

97 

409 


71 

80 

93 

244 


Weights 


33.54 
35.19 
3126 
99.99 


19.77 

29.87 

50.36 

100.00 


24.32 

45.65 

30.03 

100.00 


33.20 

31.40 

35.40 

100.00 


37.16 

39.12 

23.72 

100.00 


29.10 

32.79 

38.11 

100.00 
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MULTIPLE  Income  LevB-S:  1997  Survey— Continued 
Federal  Employment  Weights  Within  a  Single  Aloiwance  Area] 


Location  and  income  level 


Maui: 


1994 


Lower  .... 

Middte  ... 

Upper  .... 

Totals 


Guam/CNMI: 
Lower  .... 
Middte  ... 
Upper  ... 
Totals 


Puerto  Rico: 

Lower  .... 

Middto  ... 

Upper  .... 

Totals 


Virgin  Islands: 

Lower 

Middto  

Upper 

Totals  . 


39 
56 

51 


1.060 
681 
498 


2,428 
2.184 
1.321 


1995 


36 

59 
51 


947 
669 
464 


2.370 
2.166 
1.303 


1996 


36 
62 

51 


873 
640 
430 


Average 


36 

se 

51 
146 


960 
663 
464 

2.087 


Weights 


114 

128 

75 


96 

133 

83 


2.281 
2.177 
1.286 


123 

137 

76 


2.360 
2.176 
1.303 
5.839 


112 

133 

78 

323 


46.00 
31.77 
22.23 

100.00 


40.42 
37.27 
22.32 

100.01 


34.67 

41.18 

24.15 

100.00 


Appendix  3— Consumer  Expenditure  Surveys 

[Pre-published  DaU  for  AM  Consumer  Units  Nationwide*] 


Total  complete  reporting 


Average  Betore  Tax  Income - 

Average  annual  expenditures  — - 

Food — 

Food  at  home - 

Cereals  and  bakery  products  .. -. 

Cereals  and  cereal  products  ., — . 

Flour — •- 

Prepared  flour  mixes  -.. 

Ready-to-eat  and  coolced  cereals 

Rice 

Pasta,  commeal  and  other  cereal  products 

Bakery  products  

Bread — • 

White  bread 

Bread,  other  than  white  

Crackers  and  cookies 

Cookies 

Crackers 


Frozen  and  refrigerated  baker/  products 

Other  bakBty  products 

Biscuits  and  rolls 

Cakes  and  cupcakes  

Bread  and  cracker  products  ~ 

SweetroHs.  coffee  cakes,  doughnuts  ... 

Pies,  tarts,  tunxjvers 

Meats,  poultry,  fish,  and  eggs  

Pf^ii  

LMJUI    ...,..,..■«-........•..——......... 

Ground  beef >■ 

Roast  

Chuck  roast 

Round  roast  

Ottter  roast _.............~~..~.~~-~". 

Steak 

Rourxl  steak _ 

Sirloin  steak  

Other  steak  

Other  beei 

Pork — V" 

Baoon  


1992 


33.854.00 

30.527.49 

4,358.56 

2.684.35 

418.15 

144.15 
7.21 
13.62 
88.39 
12.67 
22.27 

274.00 
77.58 
38.04 
39.54 
67.10 
40.75 
26.34 
21.06 

108.27 
35.55 
31.67 
4.70 
24.93 
11.41 

687.17 

210.36 
87.67 
37.74 
13.48 
12.96 
11.30 
69.00 
14.63 
17.72 
36.65 
15.95 

155.56 
20.47 


1994 


1996 


Average 


36,838.00 

36.948.00 

35.88a00 

32.762.99 

33.610.38 

32.30029 

4,526.94 

4.690.51 

4525.34 

2,76421 

2.885.96 

2.778.18 

439.36 

454.64 

437.38 

166.94 

169.16 

160.06 

7.93 

8.93 

8.02 

1320 

1329 

13.37 

102.02 

99.83 

96.75 

15.47 

19.43 

15.86 

28.32 

27.68 

26.09 

272.42 

286.49 

277.30 

7720 

78.18 

77.65 

38.02 

38.37 

38.14 

39.17 

39J1 

39.51 

64.36 

70.09 

67.18 

43.78 

46.76 

43.76 

20.58 

23.33 

23.42 

22.16 

22.42 

2158 

106  70 

114.79 

11059 

3726 

39.48 

37.43 

31.12 

36.15 

32.98 

4.68 

4.45 

451 

23.08 

2157 

2319 

12.55 

13.14 

12.37 

728.89 

758.30 

724.79 

226.73 

232.15 

223.08 

89.79 

87  J1 

88.42 

37.79 

40.70 

38.74 

12.10 

12.54 

12.71 

14.18 

1356 

13.56 

11.51 

14.62 

12.48 

85.81 

8757 

80.79 

16.44 

18.92 

16.86 

24.09 

22.70 

2150 

4528 

45.95 

42.63 

13.34 

16.06 

15.12 

154.66 

157.51 

156.91 

23.01 

2026 

2126 

SM52 
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Appendix  3— Consumer  Expenditure  Surveys— Continued 

(Pre-pubNshed  Data  tor  Al  Consumer  UnMs  Nationwkto*] 


^^K^.  iifc  II 1  ■ 
ranc  cnops , 


I  not  canned 
Canned  ham 


Ottiar  poifc 

Oltwr  mutt  

FranMjftsfB  ««... 

Lund)  meats  (ooid  cuts) 

Botftflrw.  IvanMuret,  salvni  .„ 

Othar  lunch  maati  

Lamb,  organ  meals  and  ottiars 

Lamb  and  organ  maals 

MiMon,  goal  and  game 

Poulby 

Fraah  and  frozen  chickans 


Total  complate  reporting 


Preslt  and  frozen  wttoia  cMctcan  ...«....,., 

riaab  and  frozen  cNdcen  parts 

CXher  poultry,  ind.  wtwie  frozen  cWctcans 

CMiar  pouMry 

Rib  and  seetood 

Canned  Mi  and  saelood 

Fresb  and  frozen  shaMsh 

Freab  end  frozen  flnSsb  .....„........._.... 

Fraah  fWi  and  sfieHsb  .....„...„......_ 

Frozen  fish  end  sbaMsb  ......^..........„ 

Eggs  

Oaky  products 

Fresh  mMt  and  cream _........... 


Oltwr  mik  and  cream  ............... 

Fresh  milt,  al  types  

Orsem 

Other  deiry  prtxtucts  ...........„_....., 

BuMar 

loe  creem  arid  raiiiiad  products 
Miscalansom  dairy  produda  _.. 
Fruits  and  vaoalabloa 
Freeh  fhjNs „.....^„.„, 


Oranges  .„ 

Other  fresh  fruits 
Freeh  vegetables ... 
Potaloaa 


lonwioss 

other  fresh  vegewWaii  "."!!!"!!!!."!!!!" 

riooeesea  iruas  

Frozen  fruits  and  fruit  Juioaa 

Frozen  orange  juice 

Other  frozen  fruits  Md  juices  

Cenned  end  dried  fruits 

Fresh,  cenned  or  boMed  fruN  juices 


Frozen  vegetables 

Cenned  end  dried  vegetables  end  juices  ... 

Canned  tMana 

Canned  com  

Other  cenned  end  dried  veg.  end  juiciM 

Other  food  at  iMime  „ 

Sugar  and  other  suveets 

Cendy  end  chewing  gum 

Sugsr 

Aruadal  iwestensrs „ 

Jems,  preservee,  other  i 
Faia  Mid  ols 


1992 


34.88 
42.73 
38.98 

3.75 
23.29 

34.19 
94.58 
21.19 
63.56 
22.91 
40.65 
9.84 
8.74 
1.10 
123.39 
91.28 
19.61 
NA 
71.67 
32.10 
NA 
74.99 
17.46 
21.36 
36.17 
NA 
NA 
28.30 
307.10 
136.59 
47.69 
88.90 
NA 
NA 
170.52 
9.71 
87.72 
51.93 
21.16 
435.20 
129.17 
26.64 
26.48 
13.23 
62.82 
127.84 
24.56 
16.33 
19.85 
67.10 
102.67 
21.35 
13.34 
8.01 
23.48 
57.83 
75.53 
25.46 
50.07 
10.09 
7.40 
32.59 
836.73 
106.24 
62.86 
18.12 
3.24 
22.02 
73.79 


1994 


37.47 
36.74 
33.91 
2.84 
22.63 
34.80 
94.34 
19.13 
65.67 
23.25 
42.41 
9.54 
9.31 
0.24 
135.32 
107.49 
NA 
29.05 
78.44 
NA 
27.83 
87.13 
15.60 
NA 
NA 
48.29 
23.23 
30.72 
297.87 
131.98 
NA 
NA 
123.44 
8.55 
165.88 
11.78 
84.78 
48.15 
21.17 
446.10 
135.12 
25.34 
30.25 
16.05 
63.49 
138.99 
28.24 
17.65 
21.59 
71.52 
95.31 
16.38 
9.57 
6.81 
21.11 
57.83 
76.68 
24.78 
51.90 
10.61 
6.99 
34.30 
851.99 
110.67 
66.52 
18.30 
3.57 
22.28 
80.76 


1995 


39.03 
38.51 
36.23 
228 
21.35 
38.36 
105.31 
22.78 
71.55 
25.15 
46.40 
10.98 
8.92 
2.06 
136.43 
105.79 
NA 
28.37 
77.43 
NA 
30.64 
95.34 
17.95 
NA 
NA 
50.11 
27.28 
31.55 
311.46 
129.41 
NA 
NA 
119.84 
9.56 
182.07 
13.03 
93.13 
53.06 
22.85 
467.45 
148.22 
29.96 
31.09 
16.21 
70.94 
140.83 
28.75 
18.31 
21.69 
71.88 
96.96 
17.35 
9.19 
8.15 
20.11 
59.52 
81.42 
29.55 
51.88 
11.26 
6.80 
33.80 
894.10 
119.49 
73.02 
17.88 
4.56 
24.02 
83.63 


Average 


37.13 
39.33 
36.37 
2J8 
22.42 
35.78 
98.06 
21.03 
66.93 
23.77 
43.15 
10.12 
8.99 
1.13 
131.71 
101.52 
NA 
25.68 
75.85 
NA 
30.19 
85.82 
17.00 
21.36 
36.17 
49.20 
25.26 
30.19 
305.48 
132.66 
NA 
NA 
121.64 
9.06 
172.82 
11.51 
86.54 
51.05 
21.73 
449.58 
137.50 
27.32 
29.27 
15.16 
65.75 
135.89 
27.18 
17.43 
21.11 
70.17 
98.32 
18.36 
10.70 
7.66 
21.57 
58.39 
77.88 
26.60 
51.28 
10.65 
7.06 
33.56 
860.94 
112.13 
67.47 
18.10 
3.79 
22.77 
79.39 


Appendix  3— Consumer  Expenditure  Surveys— Continued 

[Pre-published  Data  for  AN  Consumer  Units  Nationwide*] 


Margarine 

Ott>er  fats,  oils,  and  salad  dressing  

Nondairy  cream  and  imitation  milk 

Peanut  butter — 

Miscellaneous  foods 

Frozen  prepared  foods 

Frozen  meals  

Other  frozen  prepared  foods  

Canned  and  packaged  soups  

Potato  chips,  nuts,  and  other  snacks 

Potato  chips  and  other  snacks 

Nuts 

Condiments  and  seasonings 

Salt,  spk:es.  other  seasonings 

Olives,  pckles.  relishes  ~... 

Sauces  and  gravies  

Baking  needs  and  misc.  products  

Other  canned  and  packaged  prepered  foods 

Salads  and  desserts  

Baby  kxxJ 

Miscelaneous  prepared  foods 

Nonakx>hoHc  beverages 

Cola  

Other  caitxxtated  drinks  — . 

Roasted  coffee ■ 

Instant  and  freeze  dried  coffee 


Total  complete  reporting 


NoncartMnated  fruit  flavored  drinks 

Noncartxxiated  fruit  flavored  drinks,  inc.  non-frozen  lemonade 

Tea 

Nonakx>holic  beer 

Other  nonakjoholk:  beverages ■ 

Food  prepared  t>y  consumer  unit  on  out-of-town  trips 

Food  away  from  home  ■ 

luteals  at  restaurants,  carry-outs  aixl  other  . — ...» — . . 

Lunch  ........*•.«.....••......•...«....•..."...•«"..••...••..•••••.*•••"•••"""•••••••■■■""•""■ 

Dinner 


Snacks  and  norudcoholk:  beverages 
Breakfast  arKl  brunch 

Board  (induding  at  schod) 

Catered  affairs 

Food  on  out-of-town  trips  .„ 

SdKwl  lunches  

Meals  as  pay  ~~ 

Akx)hdk:  beverages 

At  OOiito  ..■...>..•>■...>.>•••••■>»•■»•■••■•••■••••**•*■■*< 

Beer  and  ate  ~ 

Whiskey  

Wine 

Other  akx)holic  beverages -.... 

Away  from  home  

Beer  and  ale ~ 

Wine 

Other  akx>holk:  beverages 


Ak»hdk:  beverages  purchased  on  trips 

HOUSinQ  ...,„„...•..—«•..••—•-•--••••••••••••••••"•"••••••• 

SnOliOr  ,,,...................•••.••••-•••••■••••••••••••••••""• 

Owned  dwellings - 

Mortgage  interest  and  charges 

Mortgage  interest 

Interest  pM,  home  equity  toan 


Interest  pakl,  home  equity  line  of  credit  ....^ 

Prepayment  penaRy  charges - 

Property  taxes 

Maintenance,  repairs,  insurance,  other  expenses 

Homeowners  and  related  insurance  

Fire  and  extended  coverage 

Homeowners  insurance  

Ground  rent  ~ - 


1992 


1994 


14.56 
40.94 
6.75 
11.53 
393.26 
73.99 
22.99 
51.01 
25.44 
78.63 
62.34 
16.29 
90.44 
20.79 
10.82 
43.55 
15.29 
124.75 
20.42 
24.11 
80.22 
219.33 
86.71- 
40.41 
40.13 
24.56 
15.57 
20.15 
NA 
14.26 
NA 
17.66 
44.12 
1.674.21 
1,344.40 
476.88 
619.67 
141.35 
106.49 
46.92 
40.77 
167.14 
47.40 
27.58 
321.12 
177.01 
99.54 
14.23 
43.11 
20.13 
144.11 
48.77 
22.95 
47.06 
25.34 
9.528.41 
5.431.78 
3,307.24 
1.964.40 
1356.78 
63.99 
63.32 
0.31 
760.97 
561.86 
176.37 
5.02 
171.35 
33.40 


1995 


14.68 
47.48 
6.71 
11.89 
369.77 
65.79 
20.54 
45.25 
30.21 
75.91 
59.81 
16.10 
82.47 
19.66 
40.76 
38.05 
13.98 
115.39 
19.30 
27.68 
68.41 
241.81 
93.27 
4020 
4329 
2920 
14.09 
NA 
23.02 
16.75 
0.76 
24.52 
48.98 
1,762.72 
1,36326 
475.88 
668.88 
110.46 
108.05 
50.40 
55.38 
213.45 
54.93 
25.30 
296.57 
■     175.40 
108.74 
1425 
36.06 
16.36 
121.17 
42.50 
16.74 
3022 
31.71 
10.189.41 
5.695.83 
3,464.04 
1.92526 
1,825.30 
44.67 
54.73 
0.56 
879.41 
659.37 
209.07 
6.34 
202.73 
4026 


13.13 
5188 
6.96 
11.66 
394.39 
69.94 
21.71 
4822 
3182 
8432 
6633 
1839 
89.18 
2036 
10.13 
41.78 
16.71 
119.03 
23.19 
25.42 
70.42 
25031 
94.76 
4328 
47.76 
.    32.11 
1535 
NA 
25.18 
16.01 
1.17 
22.13 
4629 
1.804.53 
1.42622 
499.50 
691.44 
126.30 
108.96 
58.40 
37.05 
204.85 
49.47 
2833 
301.83 
17933 
9420 
1233 
54.77 
17.53 
12231 
3631 
2235 
33.33 
30.02 
10.576.96 
5.91231 
3.750.06 
2.120.77 
1.997.99 
5626 
66.06 
0.46 
90928 
720.02 
22436 
7.31 
21735 
3331 


Average 


14.12 
46.77 
631 
11.69 
38531 
6931 
21.75 
48.16 
29.19 
79.62 
62.59 
17.03 
87.36 
20.34 
10.57 
41.13 
15.33 
119.72 
20.97 
25.74 
73.02 
237.15 
91.56 
41.30 
43.73 
28.62 
15.10 
HA 
22.n 
15.67 
0.97 
21.44 
46.46 
1.747.15 
1,377.96 
484.09 
660.00 
126.04 
10734 
51.91 
44.40 
195.15 
50.60 
27.14 
30631 
17725 
100.83 
13.77 
44.65 
1831 
12926 
42.63 
20.75 
36.87 
29.02 
10,09827 
5.680.07 
3.507.12 
2.010.14 
1393.36 
54.97 
6137 
0.44 
849.89 
647.08 
203.43 
622 
19721 
35.76 
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Appendix  3 — Consumer  Expenditure  Surveys— Continued 

(Pre-pubtohed  Data  for  All  Consumer  Units  Nationwide*] 


Maintenance  and  repair  services  

Painting  and  papering 

PlumtMng  and  water  heating „ 

Heat,  a/c,  electrical  work j 

Roofing  and  gutters  

Other  repair  and  maintertance  services  (ok)) 

Other  repair  and  maintenance  services  , 

Repair  and  replacement  of  hard  surface  flooring , 

Repair  of  built-nn  appliances  

Maintenance  and  repair  commodities 

Paints,  wallpaper  and  supplies  

Tools  and  equipment  for  painting  and  wallpapering  

Plumtxng  supplies  and  equipment 

Electrical  supplies,  heating  and  cooling  equipment  

Materials  for  hard  surface  fk)oring,  repair/replacement . 

Materials  and  equipment  for  roof  and  gutters  

Materials  lor  piaster,  paneling,  stding.  doors,  etc 

Matenals  lor  patio,  walk,  fence,  driveway,  etc 

Matenals  for  landscaping  maintenance  

Miscellaneous  supplies  and  equipment 

Material  for  insulation,  other  maint.,  arxj  repair  

Materials  to  finish  basements,  remodeling,  etc 

Property  management  and  security  

Property  management  

Management  and  upkeep  services  for  security. 

Parking 

Rented  dwellings  

Rent 

Rent  as  pay ,.., 

Maintenance,  Insurance  and  other  expenses 

Tenant's  insurar>ce  

Maintenance  and  repair  serv«es  

Repair  or  maintenance  sen/ices  (okj) 

Repair  or  maintenance  services  , 

Repair  and  replacement  of  hard  surface  t\oonnQ , 

Repair  of  built-m  appliances  , 

MaintenarKe  and  repair  commodities 

Paint,  wallpaper,  and  supplies 

Tools  and  equipment  for  painting  and  wallpapering  

Matenals  for  plastenng,  panels,  roofing,  gutters,  etc 

Materials  for  patio,  waK(,  fence,  dnveway,  etc 

Rumbing  supplies  and  equipment 

Electrical  supplies,  heating  and  cooling  equipment  

Miscellaneous  supplies  and  equipment 

Material  for  insulation,  other  maintenance  and  repair 

Termite  and  pest  control  (capital  improvement)  

Materials  for  additions,  finishing  basements,  etc 

Construction  matenals  for  jobs  not  started  

Matenal  for  hard  surlace  tk>onng 

Material  for  landscape  maintenance 

Other  kxjging  

Owned  vacatk>n  homes  „ 

Mortgage  interest  and  charges  

Mortgage  interest  

Interest  pa*d,  home  equity  loan  

Interest  paid,  home  equity  line  of  credit  

Prepayment  penalty  charge 

Property  taxes  

Maintenance,  insurance,  and  other  expenses  

Homeowners  and  related  insurance 

Homeowners  insurance ; 

Fire  and  extended  coverage  

Ground  rent 

MaintenarK^e  and  repair  services 

Repair  and  remodeling  services  (oW)  

Repair  and  remodeling  services  

Repair  and  replacement  of  hard  surface  fkxihng  

Maintenance  and  repair  commodities 

Paints,  wallpaper,  supplies 


Total  complete  reporting 


1992 


268.09 
37.27 
34.02 
53.14 
40.98 
91.16 
NA 
10.16 
1.36 
63.89 
16.50 
1.77 
5.96 
7.13 
3.13 
6.20 
7.29 
0.67 
1.15 
14.08 
7.84 
6.24 
20.12 
13.24 
6.88 
NA 
1.787.19 
1.714.30 
37.09 
35.80 
9.16 
11.88 
11.52 
NA 
0.29 
0.07 
14.76 
1.70 
0.18 
2.86 
0.04 
0.55 
0.26 
7.71 
1.51 
NA 
5.90 
0.30 
0.90 
0.55 
337.35 
115.29 
54.55 
50.60 
1.06 
2.88 
NA 
42.04 
18.70 
4.10 
3.88 
0.24 
1.75 
7.53 
7.39 
NA 
0.15 
1.97 
1.31 


1994 


312.65 
43.27 
36.45 
55.08 
48.91 
NA 
112.39 
14.76 
1.78 
75.59 
18.95 
2.04 
8.57 
5.86 
5.08 
5.94 
12.78 
0.52 
1.48 
14.37 
10.19 
4.18 
21.59 
12.78 
8.81 
0.21 
1.828.52 
1,755.05 
42.31 
31.16 
9.65 
11.56 
NA 
10.37 
1.05 
0.13 
-     9.95 
2.09 
0.22 
1.23 
0.09 
0.70 
1.36 
3.41 
1.13 
NA 
1.67 
0.61 
0.54 
0.31 
403.28 
122.14 
43.30 
39.56 
0.43 
3.31 
NA 
51.02 
27.82 
7.66 
7.35 
0.31 
3.62 
11.87 
NA 
11.40 
0.47 
1.35 
0.16 


1995 


366.16 
38.26 
32.01 
75.83 
66.13 
NA 
136.51 
15.56 
1.86 
70.72 
19.73 
2.12 
7.42 
4.97 
3.33 
4.96 
10.72 
0.59 
1.66 
15.22 
11.05 
4.17 
24.67 
18.44 
6.22 
0.00 
1.786.70 
1.716.57 
48.19 
21.94 
7.50 
5.29 
NA 
4.97 
0.25 
0.07 
9.15 
1.62 
0.17 
0.87 
0.04 
1.35 
0.37 
4.00 
1.51 
0.00 
2.44 
0.04 
0.27 
0.47 
375.83 
110.00 
38.31 
36.36 
0.15 
1.80 
NA 
48.11 
23.58 
5.66 
5.53 
0.14 
2.15 
11.13 
NA 
11.07 
0.06 
2.35 
0.58 


Average 


315.63 
39.60 
34.16 
61.35 
52.01 
NA 

113.35 

13.49 

1.67 

70.07 

18.39 

1.96 

7.32 

5.99 

3.85 

5.70 

10.26 

a50 

1.43 

14.56 

9.69 

4.86 

22.13 

14.82 

7.30 

0.11 

1,800.80 

1,728.64 

42.53 

29.63 
8.77 
9.56 
NA 
8.96 
0.53 
0.09 

11.29 
1.80 
0.19 
1.65 
0.06 
0.87 
0.66 
5.04 
1.38 
0.00 
3.34 
0.32 
0.57 
0.44 
372.15 
115.81 

45.39 

42.17 

0.55 

2.66 

NA 

47.06 

23.37 
5.81 
5.58 
0.23 
2.51 

10.18 
NA 
9.95 
0.23 
1.89 
0.68 


Appendix  3— Consumer  Expenditure  Surveys— Continued 

(Pre-published  Data  tor  Al  Consumer  Units  Nationwride*] 


Total  complete  reporting 


1992 


Tools  and  equipment  for  painting  and  wallpapering 

Matenals  for  plaster.,  panel.,  roof.,  gutters,  etc 

Material  for  patio,  walk,  fence,  drive,  masonry,  etc 

Pkjmbing  supplies  and  equipment 

Electrical  supplies,  heattng  and  cooling  equipment 

Miscellaneous  supplies  and  equipment  

Material  for  insulatkxi,  other  maintenance  artd  repair  . 
Material  tor  finishing  basements  &  remodeling  rooms 

Materials  for  hard  surlace  ftooring  

Materials  for  landscaping  maintenance  

Property  management  and  security 

Property  management — 

Management  and  upkeep  servnes  tor  security 

Partcing 

Housing  wtiile  attending  school  - 

Lodging  on  out-of-town  trips 

Utilities,  fuels,  and  public  services — 

Natural  gas  -"• •■ 

Utility— natural  gas  (renter) '. 

Utility — natural  gas  (owned  home) 

Utility — natural  gas  (owrwd  vacatnn)  — ..-.. 

Utility— natural  gas  (rented  vacatton) - 

Electricity 

Electricity  (renter)  

Electrkaty  (owned  home) 

Electricity  (owned  vacation)  

Electricity  (rented  vacatton) 

Fuel  oil  and  other  fuels 

Fuel  oil •. •» 

Fuel  oil  (renter)  '• 

Fuel  oil  (owned  home) • 

Fuel  oil  (owned  vacation)  

Fuel  oil  (rented  vacatton) 

Coal .'■ — • 

Coal  (renter)  ^ 

Coal  (owned  home)  

Coal  (owned  vacatton) .;. — 

Coal  (rented  vacatton) 

Bottled  gas  

Gas.  btW/tank  (renter)  

Gas.  btW/tank  (owned  home) 

Gas,  btkWank  (owned  vacatton) - 

Gas.  btW/tank  (rented  vacatton) . 

Wood  and  other  fuels 

Wood/other  fuels  (renter)  

Wood/other  fuels  (owned  home)  

Wood/other  fuels  (owned  vacatton) 

Wood/other  fuels  (rented  vacation)  

Telephone  services — 

Telephone  (oW) 

Telephone  servtoes  in  home  city,  excluding  car  phones 

Telephone  services  for  mobile  car  phones — 

Water  and  other  public  servtoes ••• 

Water  and  sewerage  maintenarKe — . 

Water/sewer  maint.  (renter) — 

Water/sewer  maint.  (owf>ed  honw)  ~ 

Water/sewer  maint.  (owned  vacation) 

Water/sewer  maint.  (rented  vacatton)  — 

Trash  and  garbage  collectton  - - 

Trash/garb.  coll.  (renter) 

Trash/gart).  coll.  (owned  home) 

Trash/garb.  coll.  (owned  vacatton) 

Trash/garb.  coll.  (rented  vacatton)  — • 

Septto  tank  cleaning • — •••• 

Septto  tank  dean,  (renter)  ~ 

Septto  tank  dean,  (owned  home) — 

Septic  tank  clean,  (owned  vacation)  

Septto  tank  dean,  (rented  vacatton) — 

HousehoW  operations  


1994 


0.14 
0.07 
0.01 
0.32 
0.03 
0.09 
0.09 
NA 
NA 
NA 
3.35 
2.25 
1.10 
NA 
54.71 
167.34 
.962.49 
246.97 
55.98 
189.86 
1.07 
0.06 
770.65 
201.59 
562.26 
6.59 
0.20 
93.93 
55.61 
7.00 
4825 
0.36 
NA 
2.50 
0.05 
2.44 
0.02 
NA 
27.18 
4.79 
20.75 
1.64 
NA 
8.64 
1.59 
6.71 
0.34 
NA 
619.87 
0.00 
619.87 
NA 
231.08 
160.22 
24.38 
133.69 
2.10 
0.05 
69.38 
7.37 
59.92 
2.09 
0.01 
1.47 
0.11 
1.29 
0.07 
NA 
487.20 


1995 


0.02 
0.10 
NA 
0.05 
NA 
0.99 
0.99 
NA 
0.03 
NA 
3.27 
2.36 
0.91 
0.06 
59.54 
221.60 
2.170.32 
280.09 
60.54 
216.97 
2.53 
0.05 
846.21 
207.80 
630.39 
7.36 
0.65 
98.11 
59.27 
6.49 
»     52.38 
0.40 
NA 
1.66 
0.55 
1.12 
NA 
NA 
30.68 
4.19 
23.43 
3.03 
0.04 
6.49 
0.61 
5.81 
0.06 
NA 
688.52 
NA 
674.31 
1421 
257.41 
182.67 
26.75 
154.37 
1.50 
0.04 
73.48 
9.37 
62.61 
1.45 
0.04 
126 
0.01 
123 
NA 
0.01 
499.86 


0.06 
0.51 
NA 
0.07 
NA 
029 
029 
NA 
OM 
NA 
228 
1.51 
0.77 
NA 
56.69 
209.14 
2.180.19 
268.59 
60.43 
206.77 
125 
0.14 
85421 
201.80 
643.72 
7.78 
0.92 
85.56 
48.19 
3.92 
43.76 
0.47 
0.04 
2.47 
0.10 
2.37 
NA 
NA 
28.71 
4.12 
21.80 
2.78 
0.02 
6.19 
0.80 
5.36 
0.04 
NA 
709.69 
NA 
68324 
26.45 
262.14 
188.59 
2625 
160.72 
1.47 
0.16 
71.56 
8.40 
62.16 
0.96 
0.05 
1.99 
0.02 
1.88 
0.06 
NA 
517.87 


Average 


0.07 
023 
0.01 
0.15 
0.03 
0.46 
0.46 
0.00 
0.44 
0.00 
2.97 
2.04 
0.93 
0.06 
56.96 

199.36 
2.104.33 

26522 
58.96 

204.53 
1.62 
0.08 

823.69 

203.73 

612.12 

724 

0.56 

92.53 

54.36 

5.80 

48.13 

0.41 

0.04 

221 

023 

1J6 

0.02 

0.00 

28.86 

4.37 

21.99 

2.48 

0.03 

7.11 

1.00 

5.96 

0.15 

0.00 

672.69 
NA 

659.14 
20.33 

25021 

177.16 
25.79 

149.59 
1.60 
0.06 
71.47 
8.38 
61.56 
1^ 

an 

1.57 
0u06 
1.47 
0.08 

0.01 
501.64 
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Personal  services _ 

Babysitting 

Care  lor  etderty,  invalids,  handicapped,  etc  

Day-care  centers,  nursery,  and  preschooto _ 

Other  household  expenses 

Housekeeping  services  

Qardening,  lawn  care  service 

Water  softening  service  

Household  laundry,  dry  cleaning,  sent  out  (nonctothing)  ..... 

Coin-operated  laundry  and  dry  deaning  (nondothing) 

Services  tor  termite/pest  control  maintertance  

Other  home  services 

Termite/pest  control  products  

Moving,  storage,  freight  express 

Appliance  repair,  indudirtg  service  center 

Reupholsterirtg.  furniture  repair  „ 

Repair/rental  o(  lawn/garden  equipment,  tools,  etc. 

Appliance  rental  „ , 

Rental  at  office  equipment  tor  nonbusiness  use  , 

Repair  o(  misc.  household  equipntent  and  furnishings  

Repair  of  computer  systems  for  nonbusiness  use  . „.. 

Rentai/irtstallation  of  dishwashers,  range  hoods,  etc.  

Housekeepir^g  supplies  

Laundry  and  cleaning  supplies 

Soaps  and  detergents 

Other  laurxlry  deaning  products 

Other  household  products  

Cleansing  and  toilet  tissue,  paper  towels  and  napkins  

Miscellaneous  household  products 

Lawn  and  garden  supplies 

Postage  and  stationery , , 

Stabonery.  statiorMry  supplies,  gUtwraps  

Postage _ 

Household  furnishings  and  equipment 

Household  textiles  

Bathroom  bnens 

Bedroom  linens ........._.„.......... 

KMchen  arKJ  dining  room  linens  

Curtains  and  draperies 

Slipcovers,  decorative  piHows 

Sewing  material  tor  sipcovers.  curtains,  etc. 

Otfier  lirtens 

Furniture 

Mattress  and  springs 

Other  bedroom  furniture „ 

Sofas  , 

Living  room  chairs „„ 

Living  room  tables 

Kitchen,  dining  room  furniture 

Infants'  furniture  

Outdoor  furniture ....,.„ 

Occasional  furniture  , 

Ftoor  oovehrtgs  

WaM-to-wal  carpeting  (renter) , 

WaN-to-waN  carpet,  installed  (renter) 

WaH-to-waN  carpet,  not  Installed  carpet  squares  (renter)  . 

Wall-to-wall  carpet  (replacement)  (owr>ed  home) 

WalMo-waN  carpet,  not  installed,  carpet  squares  (owner) 

WaN-to-waM  carpet,  installed  (replacement)  (owner)  , 

Room  size  rugs  and  other  ftoor  coverir>g.  nonpermanent  . 

Maior  appliances 

Dishwashers  (buiK-in),  gartMge  disposals,  etc.  (renter)  

Dishwashers  (buiR-in),  gartMge  disposals,  etc.  (owner) 

Refrigerators,  freezers  (renter)  

Refrigerators,  freezers  (owned  home) 

Washing  madiines  (renter) 

Washing  machines  (owned  home).  

Clolhes  dryers  (renter)  

Ctotties  dryers  (owned  home) ..~. 


Total  complete  reportirfg 


1992 


253.06 
85.92 
43.92 
123.21 
234.15 
71.70 
64.99 
3.28 
2.32 
5.58 
NA 
18.38 
0.29 
24.37 
15J8 
18.56 
3.74 
iM 
0.13 
1.89 
1.19 
NA 
462.61 
123.97 
70.41 
53.56 
211.79 
60.52 
94.75 
56.52 
126.85 
62.59 
64.26 
1,184.33 
94.56 
15.62 
43.17 
7.84 
19.11 
1.42 
6.54 
0.86 
316.15 
38.97 
57.57 
70.67 
30.70 
17.63 
42.37 
6.74 
11.02 
40.48 
61.06 
2.57 
2.05 
0.52 
29.06 
1.89 
27.17 
29.45 
144.89 
0.16 
7.21 
838 
33.30 
6.28 
15.85 
3.35 
9.78 


1994 


240.70 
81.17 
19.24 
140.29 
259.16 
82.83 
69.73 
2.65 
1.79 
5.40 
7.46 
20.11 
0.29 
27.54 
15.24 
11.03 
9.20 
1.55 
0.31 
2.46 
1.57 
NA 
424.30 
117.94 
66.49 
51.45 
187.75 
60.17 
80.66 
46.92 
118.61 
62.86 
55.74 
1,399.10 
106.15 
13.89 
52.67 
727 
19.06 
2.08 
10.11 
1.04 
323.70 
44.00 
53.64 
76.89 
34.47 
14.27 
49.61 
6.04 
12.29 
32.50 
131.65 
2.50 
2.12 
0.38 
34.44 
181 
32.63 
94.72 
152.32 
0.75 
10.97 
6.90 
38.91 
6.05 
14.39 
4.04 
9.31 


1995 


263.71 
7864 
32.74 
152.33 
254.16 
86.51 
63.82 
3.12 
1.78 
4.72 
12.01 
16.38 
0.13 
27.59 
15.45 
11.54 
5.85 
1.76 
0.35 
1.98 
1.18 
NA 
465.39 
117.93 
66.92 
51.00 
207.85 
65.62 
74.41 
6782 
139.62 
68.49 
71.12 
1.500.92 
10785 
17J2 
47.70 
9.73 
18.51 
1.38 
11.54 
1.18 
320.03 
41.99 
52.39 
69.70 
36.69 
17.12 
48u99 
6.46 
10.46 
37.23 
211.89 
4.40 
3.79 
0.61 
33.43 
2.20 
3124 
174.05 
155.56 
1.00 
9.72 
6.34 
41.01 
4.51 
15.37 
2.99 
11.07 


Average 


252.49 
81.91 
31.97 
138.61 
249.16 
80.35 
66.18 
3.02 
1.96 
5.23 
9^3 
18.29 
0.24 
26.50 
15.52 
13.71 
6.26 
1.72 
0.26 
2.11 
1.31 
0.00 
450.77 
119.95 
67.94 
52.00 
202.46 
62.10 
83.27 
57.09 
128.36 
64.65 
63.71 
1.361.45 
102.85 
15.78 
47.85 
8.28 
18.90 
1.63 
9.40 
1.03 
319.96 
41.65 
54.53 
72.42 
33.62 
16.34 
46.99 
6.41 
11.26 
36.74 
134.87 
3.16 
2.65 
0.50 
32.31 
1.97 
30.35 
99.41 
150.92 
0.64 
9.30 
7.21 
37.74 
5.61 
15.20 
3.46 
10.06 


Appendix  a— Consumer  Expei^iture  Surveys— Continued 

[Pre-pubNshed  Data  for  AM  Consumer  Units  Nationwide*] 


Cooking  stoves,  ovens  (renter) 

Cooking  stoves,  ovens  (owned  home)  

Microwave  ovens  (renter)  _ 

Microwave  ovens  (owned  home) 

Portable  dishwasher  (renter)  .„ - - 

Portable  dishwasher  (owned  home)  „. 

Window  air  conditioners  (renter) ~ 

Window  air  conditior>ers  (owrted  frame)  — 

Electric  ftoor  deaning  equipment „ 

Sewing  machines ~ 

Miscellaneous  househoW  appliances  

Sma*  appliances,  miscellaneous  housewares 

Housewares  

Plastic  dinnerware  

China  and  other  dimtanware 

Flatware 

Glassware 

Silver  serving  pieces  

Ottier  serving  pieces  ...» 

Nonelectric  cookware  ~..« 

Tableware,  nonelectric  kitchenware 

SmaN  appliances 


Total  complete  reporting 


1992 


Small  electric  kitchen  appiances  

Portat>le  heating  and  coolirig  equipment 

Miscellaneous  househokl  equipment  

Window  coverings ~~ 

Infants'  equipment 

Laundry  artd  cleaning  equip ~ 

Outdoor  equipment  -~ 

Ctocks - 

Lamps  and  lighting  fixtures 


Other  househoW  decorative  items ...- 

Telephones  and  accessories  — . 

Lawn  and  garden  equipment 

Power  tools  - 

Small  miscellaneous  furnishings 

Hand  tools  

Indoor  plants,  fresh  ftowers 

Ctoset  and  storage  items 

Rental  of  furniture  

Luggage  

Computers  and  computer  hardware  nonbusiness  use 
Computer  software/accessories  tor  nonbusiness  use  . 

Telephone  answering  devices  

Cak»lators  •• — »— —• — 

Business  equipment  for  home  use . — 

Other  hardware  

Smoke  alarms  (owned  fiome) 

Smoke  alarms  (renter) 

Smoke  alarms  (owned  vacatton) 


Other  househokj  appliances  (owned  home) 

Other  househokl  ajapliances  (renter)  

Miscellaneous  househoW  equipment  and  parts 

Apparel  and  sennces  

Men  and  boys • — •> 

Men,  16  and  over ••. 

Men's  suits  - 

Men's  sportcoats.  taitored  jackets 

Men's  coats  and  jackets  

Men's  underwear 

Men's  hosiery  

Men's  nightwear — ~ — 

Men's  accessories 

Men's  sweaters  and  vests  

Men's  active  sportswear  .-. — 

Men's  shirts  

Men's  pants • 

Men's  shorts,  shorts  sets 

I«4en's  uniforms - 


1994 


3.11 
14.81 
3.09 
4.74 
0.11 
1.15 
1.18 
3.31 
13.63 
5.15 
10.29 
86.46 
62.47 
1.61 
11.60 
3.97 
13.59 
1.35 
1.59 
11.66 
17.08 
23.99 
1875 
5.23 
481.19 
17.37 
5.52 
10.99 
4.83 
3.38 
26.10 
111.16 
20.55 
43.15 
16.15 
1.15 
14.07 
53.49 
12.21 
3.67 
7.04 
63.66 
9.48 
4.64 
1.57 
4.23 
13.74 
0.47 
0.06 
NA 
4.40 
0.99 
27.08 
1.732.90 
436.86 
353.05 
43.98 
12.04 
26.12 
14.13 
13.73 
5.84 
33.64 
13.11 
11.96 
87.25 
70.18 
16.40 
3.70 


1995 


2.42 
22.97 
3.35 
6.48 
0.06 
0.49 
2M 
3.93 
13.92 
2.92 
1.61 
85.73 
60.60 
1.60 
11.63 
5.16 
8.14 
1.31 
1.63 
15.22 
15.92 
25.13 
1819 
6.94 
599.55 
14.48 
7.46 
11.25 
5.48 
5.32 
36.98 
119.06 
38.10 
53.17 
13.51 
1.88 
9.88 
52.70 
8.33 
4.53 
8.00 
115.01 
20.05 
3.95 
2.36 
4.75 
25.27 
0.86 
0.15 
NA 
6.69 
1.36 
28.95 
1.68822 
418.74 
320.76 
32.42 
13.87 
29.56 
12.90 
10.30 
2.73 
29.43 
1423 
11.96 
79.19 
62.55 
15.91 
3.35 


2.79 
18.73 
329 
5.74 
021 
0.64 
3.08 
9.56 
13.86 
488 
0.75 
90.94 
67.05 
1.69 
1223 
4.46 
726 
220 
126 
16.70 
2125 
23.90 
16.55 
7.34 
614.64 
1121 
8.08 
12.49 
4.61 
328 
33.94 
158.39 
16.02 
44.68 
16.39 
2.64 
11.98 
4920 
8.09 
3.62 
1025 
145.69 
19.51 
3.74 
2.10 
4.63 
16.69 
132 
0.18 
NA 
4.94 
1.10 
19.90 
1,770.53 
43723 
33922 
33.44 
13.43 
31.87 
19.04 
14.66 
3.93 
32.09 
12.51 
10.37 
78.33 
65.60 
18.79 
4.01 


Average 


2.77 
18J4 
324 
5.65 
0.13 
0.76 
2.36 
5.60 
13J0 
4.32 
422 
87.71 
63.37 
1.63 
11.82 
4.53 
9.66 
1.62 
1.48 
14.53 
18.08 
24.34 
17.83 
6.50 
565.13 
14.35 
7.02 
11.58 
4.97 
3.99 
32.34 
129.54 
24.89 
47.00 
15.35 
1.80 
11J8 
51.80 
9.54 
3.94 
8.43 
106.12 
16.35 
4.11 
2.01 
4.54 
18.57 
0.88 
0.13 
0.00 
534 
1.15 
25.31 
1.730.55 
430.94 
337.68 
36.61 
13.11 
29.18 
15.36 
12.90 
4.17 
31.72 
1328 
11.43 
81.59 
66.11 
17.03 
388- 
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Men's  costumes 

Boys,  2  to  15  

Boys'  coats  and  jackets  ~ 

Boys'  sweaters — 

Boys'  shifts — 

Boys"  underwear  ~ — — 

Boys'  nightwear 

Boys'  hosiery , 

Boys'  accessories 

Boys'  suits,  sportcoats,  vests 

Boys'  pants 

Boys'  shorts,  slKXtS  sets 

Boys'  uniforms,  active  sportswear 

Boys'  costumes 

Women  and  girts  , 

Women,  16  and  over _ _w.. 

Women's  coats  and  iackels 

Women's  dresses 

Women's  sportcoats,  tailored  jackets  

Women's  vests  and  sweaters 

Women's  shirts,  tops.  t>k)uses 

Women's  skirts 

Women's  pants  

Women's  shorts,  shorts  sets ~ 

Women's  active  sportswear 

Women's  sieepwear 

Women's  undergarments  ..... .... - . 

Women's  hosiery .. .. 

Women's  suits 

Women's  accessories  

Women's  uniforms  

Women's  costumes ~. 

Girls,  2  to  15  _ ^. 

Girls'  coats  and  jackets 

Girls'  dresses,  suits 

Girts'  shirts,  bkxjses,  sweaters  .................. 

Girls'  skirts  and  pants  

Girts'  shorts,  stx>rts  sets  ~.......... . 

Girts'  active  sportswear 

_     Girts'  underwear  and  sleepwear 

Girts'  hosiery  :. 

Girts'  accessories ~ 

Girts'  uniforms 

Girts' costumes 

CtNWren  under  2 _..: 

Infant  coat,  jacket,  snowsuit  , 

Infant  dresses,  outerwear 

Infant  underwear 

Infant  nightwear,  toungewear  „. ..................... 

Infant  accessories 

Infant  hosiery 

Footwear 

Boys'  footwear  „ '. 

Women's  footwear «, 

Girls'  (ootwear 

Other  apparel  products  and  services 

Material  tor  making  ctothes  

Sewing  patterns  and  notmns 

Watches  

Jewelry 

Shoe  repair  and  ottter  shoe  service 

Coin-operated  apparel  laundry  and  dry  deaning  

Apparel  alteration  and  repair 

Clothing  rental 

Watch  and  jewelry  repair 

Apparel  laundry  and  dry  cleaning  not  coin  operated 

Ctolhing  storage 

Transportation „ ...... 


Total  complete  reporting 


1992 


0.98 

83.82 

5.73 

2.70 

19.50 

4.89 

2.83 

4.26 

5.19 

2.13 

19.41 

9.03 

7.30 

0.85 

703.40 

607.23 

58.80 

88.96 

3.90 

40.43 

106.20 

21.52 

79.18 

23.33 

32.91 

25.33 

33.13 

25.01 

30.71 

33.98 

1.82 

1.01 

96.17 

7.65 

13.23 

22.42 

14.87 

9.83 

8.41 

6.26 

5.06 

4.50 

1.86 

2.08 

80.30 

325 

20.75 

46J6 

4.26 

528 

NA 

243.06 

73.53 

31.65 

115.47 

22.41 

269.19 

8.58 

2.56 

20.47 

108.73 

3.47 

38.61 

6.02 

3.56 

5.54 

70.94 

0.71 

5232.14 


1994 


2.34 

97.98 

6.61 

2.76 

21.53 

4.57 

2.13 

3.75 

7.5/ 

6.10 

21.77 

12.15 

7.76 

1.30 

653.73 

552.35 

49.54 

81.37 

4.15 

32.73 

96.49 

19.13 

58.46 

23.01 

24.30 

24.72 

24.46 

25.02 

3727 

49.54 

0.42 

1.73 

101.38 

723 

13.99 

25.48 

16.06 

9.07 

6.56 

7.49 

5.82 

4.56 

2.15 

2.98 

83.32 

2.69 

22.30 

49.15 

3.94 

523 

NA 

258.43 

84.05 

34.18 

11326 

26.94 

274.00 

724 

2.57 

24.45 

108.96 

3.16 

37.33 

6.90 

3.75 

5.99 

73.18 

0.47 

6.075.53 


1995 


1.14 

98.01 

11.14 

1.94 

21.66 

5.52 

0.81 

4.69 

5.72 

3.30 

23.82 

12.16 

6.45 

0.81 

69423 

591.01 

45.93 

93.51 

4.49 

31.47 

106.16 

22.83 

72.07 

2521 

29.46 

22.66 

31.17 

21.93 

33.78 

46.86 

2.00 

1.48 

10322 

6.84 

13.73 

20.64 

17.94 

9.98 

12.65 

7.67 

4.87 

4.61 

1.94 

2.35 

83.72 

3.30 

23.32 

48.46 

3.78 

'     4.86 

NA 

28727 

103.76 

28.94 

.  121.72 

32.85 

268.09 

5.46 

2.13 

20.37 

109.19 

2JB6 

40.94 

5.90 

3.46 

5.41 

71.82 

0.52 

6.123.07 


Average 


1.49 
93.27 

7.83 

2.47 
20.90 

4.99 

i.«e 

423 

6.16 

3.84 

21.67 

11.11 

7.17 

0.99 

683.79 

583.53 

51.42 

8828 

4.18 

34.88 

102.95 

21.16 

69.90 

23.85 

28.89 

2424 

29.59 

23.99 

33.92 

43.46 

1.41 

1.41 

10026 

724 

13.65 

22.85 

16.29 

9.63 

921 

7.14 

525 

4.56 

1.96 

2.47 

82.48 

3.08 

22.12 

48.15 

3.99 

5.12 

0.00 

262.92 

87.11 

31.50 

116.82 

27.40 

270.43 

7.09 

2.42 

21.76 

108.96 

3.17 

38.96 

6.27 

3.59 

5.65 

71.98 

0.57 

5.81025 


APPENDIX  3— Consumer  Expenditure  Surveys— Continued 

[Pre-published  Data  for  Al  Consumer  Units  Nationwkte*] 


Vehicle  purchases  (net  outlay) 
Cars  and  trucks,  new 

New  cars  

New  trucks  — 

Cars  and  trucks,  used  

Used  cars 

Used  trucks  

Other  vehKies — 

New  motorcycles 

New  aircraft 

Used  motorcycles 

Used  aircraft 

Gasoline  and  motor  oil 

Gasoline 

Diesel  fuel 


Total  complete  reporting 


1992 


Gasoline  on  out-of-town  trips 

Gasohol 

Motor  oil — ... 

Motor  oil  on  out-of-town  trips 

Ottter  vettide  expenses 

Vehkde  finance  charges  

Automobile  finance  charges 
Truck  finarKe  charges 


Motorcycle  and  plane  finance  charges 

Other  vehicle  finance  charges  

Maintenance  and  repairs 

Coolant,  addrtives,  brake,  transmission  fluids 

Tires  -  purchased,  replaced,  installed — 

Parts.  equipnMnt,  and  accessories 

Vehicle  audn  equipment,  exckiding  labor 

Vehicle  products — 

Misc.  auto  repair,  servkang 

Body  work  and  painting  

Chjtch,  transmisston  repair  ....„ _ 

Drive  shal!  and  rear-end  repair 

Brake  work  

Repair  to  steering  or  front-erKl — . 

Repair  to  ertgine  cooling  system  „ 

Motor  tune-up 

Lube,  oil  change,  and  oil  filters 

Front-end  alignment,  wtwel  balance 


Front-end  alignment,  wheel  balance  and  rotation  — 

Shock  absoit>er  replacement 

Brake  adiustment 

Gas  tank  repair,  replacement  

Repair  tires  and  other  repair  work 

VehKie  air  conditkwing  repair - 

Extwust  system  repair  - 

Electrical  system  repair 

Motor  repair,  reptecenwot 

Auto  repair  service  polk:y . 

Vehwie  insurance 

VehKle  rental,  leases.  Hcenses.  other  diarges 

Leased  and  rented  vehicles  — . — 

Rented  vehkdes 

Auto  rental 

Auto  rental,  out-of-town  trips  „ -. 

Tnx*  rental - 

Truck  rental,  out-of-town  trips 

IMotorcycle  rental 

Aircraft  rental ••— 

Motorcycle  rental,  out-of-town  trips 

Aircraft  rental,  out-of-town  trips 

Leased  vehicles 

Car  lease  payments — . 

Cash  down  payment  (car  lease) 

Terminatkxi  fee  (car  lease) 

Truck  lease  paymerrts 

Cash  down  payment  (truck  lease) 


1994 


1995 


Average 


2.167.03 

2.703.01 

2.67731 

2,515.95 

1.095.97 

1,333.33 

1.188.62 

1205.97 

749.56 

727.70 

688.75 

722.00 

346.42 

605.63 

49937 

483.97 

1.033.39 

1,320.82 

1.45630 

127020 

737.98 

866.68 

963.07 

855.91 

295.42 

454.14 

493.32 

41429 

37.66 

48.85 

32.80 

39.77 

18.06 

25.77 

17.64 

20.49 

NA 

NA 

NA 

0.00 

9.04 

23.09 

15.16 

1S.76 

10.57 

NA 

NA 

10.57 

972.68 

989.97 

1,014.48 

992.38 

868.13 

877.48 

904.95 

883.52 

9.86 

9.16 

1031 

9.98 

82.43 

90.64 

86.11 

8639 

NA 

0.18 

NA 

ai8 

11.44 

11.60 

1134 

1136 

0.83 

0.92 

0.87 

0.87 

1305.62 

1,989.07 

2.064.09 

1352.93 

258.96 

238.49 

26724 

25430 

169.13 

13932 

154.84 

15430 

71.72 

86.72 

99.05 

85.83 

1.93 

1.05 

1.36 

1.45 

16.18 

10.90 

11.98 

13.02 

627.51 

700.79 

67526 

667.85 

6.77 

6.32 

5.79 

629 

92.70 

89.79 

'    90.02 

90.84 

75.63 

111.43 

6420 

83.75 

NA 

5.45 

10.74 

8.10 

3.14 

528 

339 

4.59 

20.13 

33.34 

3638 

30.12 

3221 

36.88 

32.55 

3338 

34.71 

4636 

45.07 

42.11 

7.96 

5.94 

631 

634 

43.87 

43.70 

48.70 

45.42 

15.62 

18.42 

20.05 

18.03 

24.59 

22.60 

2432 

23.84 

46.95 

42.86 

43.84 

44.55 

35.54 

39.86 

4430 

39.90 

12.40 

NA 

NA 

NA 

NA 

9.78 

11.19 

11.12 

825 

7.04 

6.96 

7.42 

5.13 

339 

3.18 

4.07 

1.60 

2.52 

1.73 

1.95 

33.63 

27.94 

3428 

31.95 

NA 

1437 

15.01 

14.94 

1829 

20.56 

20.98 

19.94 

28.19 

3139 

30.57 

30.05 

73.60 

69.19 

68.10 

70.30 

6.60 

5.17 

627 

6.01 

638.83 

698.00 

726.03 

687.62 

280.31 

351.79 

395.56 

342.55 

125.45 

19633 

23039 

184.39 

32.93 

39.82 

38.99 

3725 

8.36 

6.03 

7.41 

727 

16.16 

26.09 

26.90 

23.05 

2.71 

1.68 

1.13 

1.84 

520 

431 

335 

4.39 

NA 

NA 

NA 

0.00 

024 

0.16 

NA 

020 

0.07 

0.09 

0.12 

0.09 

020 

1.16 

0.09 

0.48 

92.52 

157.01 

19139 

147.14 

69.08 

10424 

12521 

99.51 

822 

934 

1231 

10.32 

0.14 

0.44 

028 

029 

12.47 

38.15 

51.07 

33.90 

1.S2 

4.30 

2.13 

2.65 
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Total  oomptota  mportmg 

1992 

1994 

1995 

Average 

1.08 

0.03 

0.29 

0.47 

87.09 

82.74 

89.56 

86.46 

7.41 

7.34 

7.34 

7.36 

9.03 

8.78 

9.52 

9.11 

23.01 

27.47 

27M 

26.11 

0.00 

NA 

NA 

0.00 

20.52 

24.17 

24.09 

22.93 

2.49 

3.30 

3.77 

3.19 

10.98 

10.47 

12.04 

11.16 

4.18 

4.69 

4.76 

4.54 

5.02 

5.37 

5.11 

5.17 

8.14 

8.10 

8.49 

8.24 

286.82 

393.48 

366.69 

349.00 

173.89 

253.06 

234M 

220.60 

10.90 

11.57 

14.61 

12.36 

48.57 

49.28 

49.60 

49.15 

8.74 

10.19 

9.25 

9.39 

5.14 

5.99 

5.43 

5.52 

6.46 

8.23 

7.61 

7.43 

17.38 

17.13 

19.01 

17.84 

14.54 

36.91 

25.86 

25.77 

1.21 

1.12 

0.47 

0.93 

1.653.66 

1.768.03 

1.746.75 

1.722.81 

727.65 

818.43 

864.44 

803.51 

232.16 

251.06 

234.49 

239.24 

173.35 

159.34 

170.15 

167.61 

90.57 

127.97 

150.70 

123.06 

111.33 

157.72 

175.97 

148.34 

120.24 

122.35 

133.13 

125.24 

546.03' 

567.28 

501.51 

538.27 

170.75 

159.89 

140.03 

156.89 

174.32 

194.50 

192.07 

186.96 

29.20 

29.81 

29.82 

29.61 

32.66 

32.95 

38.29 

34.63 

31.35 

25.73 

22.15 

26.41 

37.42 

44.70 

3^45 

38.19 

44.63 

54.60 

28.76 

42.66 

NA 

NA 

NA 

0.00 

13.48 

13.21 

8.79 

11.83 

NA 

NA 

NA 

0.00 

12.24 

11.88 

9.16 

11.09 

284.99 

294.24 

293.39 

290.87 

80.16 

84.17 

86.92 

83.75 

204.83 

210.08 

206.47 

207.13 

94.98 

88.07 

87.41 

90.15 

57.35 

54.20 

55.05 

55.53 

7.13 

0.94 

NA 

4.04 

24.32 

24.55 

23.49 

24.12 

2.25 

2.41 

2.90 

2.52 

2.85 

.  3.82 

4.61 

3.76 

0.35 

0.72 

0.34 

0.47 

0.74 

1.43 

1.02 

1.06 

1.525.52 

1.619.28 

1.687.41 

1.610.74 

375.11 

451.13 

44726 

424.50 

15.32 

22.00 

22.61 

19.98 

65.24 

87.17 

80.62 

84.34 

61.15 

73.87 

69.49 

68.17 

21.17 

27.40 

27.94 

25.50 

64.92 

78.89 

75.36 

73.06 

27.20 

37.79 

42.78 

35.92 

22.94 

32.52 

31.57 

29.01 

9.08 

12.59 

14.26 

11.98 

52.76 

56.90 

60.02 

56.56 

15.32 

22.00 

22.61 

19.98 

493.86 

545.23 

560.64 

533.31 

331.31 

376.08 

376.88 

361.42 

188.40 

209.78 

220.04 

206.07 

3.06 

2.23 

2.51 

2.60 

21.37 

25.51 

27.65 

24.84 

Termination  fee  (truck  lease) 

State  and  local  registration  

Driver's  license 

Vehicle  inspection  

Partongfees  „ 

Partbng  fees  (oW)  

Parking  fees  in  home  city,  excluding  residence  .... 

Parking  fees,  out-of-town  trips 

Tons _ 

Tolls  on  out-of-town  trips „... 

Towing  charges 

Automobile  service  dubs  

PubMc  transportation 

Airline  fares 

Intercity  bus  fares „ 

Intracity  mass  transit  fares  ;... 

Local  trans,  on  out-of-town  trips  . 

Taxi  fares  on  trips 

Taxi  fares - 

Intercity  train  fares „ , 

Ship  fares ~_ 

School  bus ™ , 

Health  care , 

Health  insurance  

Commercial  health  insurance 

Blue  Cross.  Blue  ShieM - 

Health  maintenance  plans  (HMO's) 

MedKare  payments  _ , 

Commeraal  medicare  supplen>ents  

Medical  services 

Physician's  services _ 

Dental  services , 

Eyecare  services  

Service  by  professionals  other  than  physician 

Lab  tests,  x-rays  

Hospital  room „, 

Hospital  service  other  than  room  

Medk:al  care  in  retirement  community  

Care  in  convalescent  or  nursing  home  

Repair  of  medkal  equipment „... 

Other  medical  care  services 

Drugs 

Nonprescription  drugs 

Prescription  drugs 

Medical  supplies „.;. 

Eyeglasses  and  contact  lenses 

Hearing  aids 

Topicals  and  dressings 

Medical  equipment  lor  general  use  

Supportive  and  convalescent  medical  equipment 

Rental  of  medical  equipment 

Rental  of  supportive,  convalescent  mednal  equipment 

Entertainment 

Fees  and  admissions  

Recreation  expenses.  out-oMown  trips  

Social,  recreation,  avic  dub  membership .„.......„ 

Fees  lor  partiopant  sports 

Participant  sports,  out-of-town  trips 

Movie,  theater,  opera.  baMet 

Movie,  other  admissions,  out-of-town  trips  

Admission  to  sporting  events  

Admission  to  sports  events,  out-of-town  trips 

Fees  for  recreational  lessons  

Other  entertainment  services,  out-of-town  trips 

Television,  radios,  sourtd  equipment  

Televisions  „ „ 

Community  antenna  or  cat)le  tv 

Black  and  white  tv 

Color  tv  -  console 
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(Pre-pubKshed  Data  tor  All  Consumer  Units  Nottonwkle*] 


Cotor  tv  -  portable,  table  model  

VCR's  and  video  disc  players 

Vkleo  cassettes,  tapes,  and  discs 

'    Video  game  hardware  and  software 

Repair  of  tv,  radio,  and  sound  equipment 

Rental  of  televistorts - 

Radios,  sound  equipment 

Radtos  

Phonographs - 

Tape  recorders  and  players — 

Sound  components  and  component  systems 

Miscellaneous  sound  equipmient ~ 

Sound  equipment  accessories 

Compad  disc,  tape,  record  and  vkleo  mail  order  dubs 

Records.  CDS.  audto  tapes,  needles  

Rerrtal  of  VCR,  radto,  and  sound  equipment 

Musical  instruments  and  accessories  

Rental  and  repair  of  musnal  instruments  

Rental  of  vkJeo  cassettes,  tapes,  fitons.  and  discs  

Pets.  toys,  and  playground  equipment  

Pets 

Petfood 

Pet  purchase,  supplies,  medkane 

Petsenrices • — •'• 

Vet  servKes 

Toys,  games,  hobbies,  and  tricydes 

Playground  equipment 

Other  entertainment  supplies,  equipment,  and  sennces  

Unmotored  recreatmnal  vehcles 

Boat  without  motor  and  boat  trailers -.. 

Trailer  and  other  attachable  campers 

Motorized  recreatkxial  vehk:les 

K4otorized  camper  coaches  and  other  vehk:les 

Purchase  ol  boat  with  motor - 

Rental  of  recreattonal  vehicles — .. 

Rental  noricamper  trailer 

Boat  aixJ  trailer  rental,  out-oMown  trips 

Rental  of  campers,  etc.  on  out-of-town  trips  (okJ)  

Rental  of  campers  on  out-of-town  trips 

Rental  of  other  vehk:ies  on  out-of-town  trips  

Rental  of  boat 

Rental  of  campers,  other  r.v.'s  — 

Outboard  motors 

Docking  ar>d  landing  fees 

Sports,  recreatton  and  exercise  equipment 

AthletK  gear,  game  tables,  and  exercise  equipment  .... 

Bk:ydes  - - 

Camping  equipment 

Hunting  and  f^ir^  equipment ~ — ... —. 

Winter  sports  equipment  - 

Water  and  miscellaneous  sport  equipment  

Rental  and  repair  of  misc.  sports  equipment 

Ptwtographk:  equipment  and  supplies 

Film 

Other  photographk:  supplies 

Film  processing 

Repair  and  rental  of  photographk:  equipment  

Ptiotographk;  equipment  — 

Photographer  fees • 

Fireworks •- ...~..~ 

Souvenirs — - 

Visual  goods 

Pinball,  electronk:  vkJeo  games 

Personal  care  produds  and  servwes  

Personal  care  products  

Hair  care  products  

Noneledric  artkdes  for  the  hair 

Wigs  and  liairpieces  

Oral  hygiene  produds,  artkdes 


Total  complete  reporting 


1992 


41.51 

31.41 

18.88 

16.25 

9.60 

0.81 

162.56 

10.71 

0.87 

5.32 

35.56 

1.68 

4.28 

8.97 

31.01 

0.79 

20.45 

2.11 

40.79 

281.46 

167.12 

84.94 

24.72 

13.87 

43.58 

112.38 

1.96 

375.10 

33.20 

14.72 

18.48 

142.45 

77.70 

64.75 

1.90 

0.05 

0.47 

NA 

0.54 

0.40 

0.05 

0.39 

2.17 

5.77 

102.67 

45.98 

16.46 

3.77 

16.92 

3.19 

14.68 

1.68 

81.66 

20.32 

0.17 

27.09 

0.39 

13.47 

20.23 

0.63 

1.21 

0.57 

2.88 

406.21 

223.41 

42.44 

5.35 

1.23 

28.07 


1994 


54.63 

32.98 

22.55 

19.24 

8.79 

0.36 

169.15 

9.05 

NA 

5.86 

31.51 

1.51 

4.63 

13.11 

37.80 

0.35 

17.62 

2.06 

45.45 

305.96 

177.55 

82.75 

29.36 

16.52 

48:92 

125.48 

2.95 

316.93 

29.18 

5.16 

24.02 

81.72 

43.13 

38.58 

2.42 

0.13 

0.74 

NA 

0.39 

0.66 

0.10 

0.40 

2.05 

5.05 

115.10 

54.37 

14.10 

3.61 

20.58 

4.99 

15.51 

1.95 

74.17 

20.48 

0.31 

28.34 

0.33 

12.63 

12.09 

0.76 

0.49 

1.49 

4.50 

414.76 

235.24 

49.23 

7.26 

0.89 

25.52 


199S 


47.71 

29.11 

25.44 

15.27 

7.99 

1.16 

183.96 

12.59 

NA 

12.77 

33.69 

0.64 

4.82 

13.35 

40.00 

028 

20.47 

1.86 

43.48 

348.78 

223.00 

86.92 

57.03 

20.41 

58.65 

123.52 

226 

33053 

30.46 

3.63 

26.84 

77.55 

36.43 

41.12 

3.01 

0.14 

124 

NA 

0.36 

1.03 

0.01 

024 

0.44 

4.76 

115.57 

51.11 

1323 

7.30 

17.87 

3.73 

20.52 

1J3 

87.03 

20.91 

0.40 

29.72 

0.30 

12.58 

23.10 

2.69 

0.16 

1.76 

7.07 

429.80 

229.70 

42.16 

4.70 

0.89 

23.92 


Average 


47.95 

31.17 

2229 

16.92 

8.79 

0.78 

171.89 

10.78 

0.87 

7.98 

33.59 

128 

4.64 

1U1 

3627 

0.47 

19.51 

2.01 

4324 

312.07 

18922 

84.87 

37.04 

16.93 

50.38 

120.46 

2.39 

340.85 

30.95 

7J4 

23.11 

100.57 

52.42 

48.15 

2.44 

0.11 

0.82 

0.00 

a43 

0.70 

COS 

0.34 

1.S6 

5.19 

111.11 

50.49 

14.60 

4.89 

18.46 

3.97 

16.90 

1J2 

80.95 

20.57 

029 

28.38 

0.34 

12.89 

18.47 

1.36 

0.63 

127 

4.82 

417.59 

229.45 

44.62 

5.77 

1.00 

25.84 
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Shaving  needs  

Cosmetics,  perlume.  bath  preparation  .-. 

Deodorants,  feminine  hygiene,  misc.  personal  care 

Electric  personal  care  appliarwes 

Personal  care  services 

Personal  care  service  lor  females 

Personal  care  service  for  males 

Repair  of  personal  care  appliances 

Reading „ ~. 

Newspapers 

Magazines  

Newsletters 

Books  thru  book  dubs 

Books  not  thru  book  dut)s  ". 

Encydopedia  and  other  sets  of  reference  books  

Education  

College  tuition 

Elementary  and  high  school  tuition 

Other  schools  tuition  

Other  school  expenses  induding  rentals  

School  books,  supplies,  equipment  for  college  

School  books,  supplies,  etc.  for  elementary  high  school  .... 
School  books,  supplies,  etc.  for  day  care,  nursery,  other  ... 

School  supplies,  etc.  -  unspecified 

Tobacco  products  and  smoking  supplies  ~ 

Cigarettes  

Other  tobacco  products 

Smoking  accessories 

Miscellaneous  

Miscellaneous  fees,  pari-mutuel  tosses 

Legal  lees 

Funeral  expenses 

Safe  deposit  t»x  rental  

Checking  accounts,  other  bank  service  charges  ...„ 

Cemetery  lots,  vaults,  maintenance  fees 

Accounting  fees . » 

Miscellaneous  personal  services  

Finance  charges  exduding  mortgage  and  vehide  

Occupational  expenses  

Expenses  for  other  properties _ 

Interest  paid,  home  equity  line  of  credit  (other  property)  .... 

Credit  card  memt>ershps  

Cash  oontnbutions  

Cash  contnbutions  to  no(v-CU  memb.,  tnei.  chitd  sup.,  etc. 

Gifts  of  cash,  stocks  ar>d  bonds  to  norv-CU  members 

ConthtMJttons  to  charity  ; 

Contributions  to  church  _ 

Conthbuttons  to  educational  organizations 

Contributions  to  politk:al  organizations  

Other  conthtMJtions  

Personal  insurance  and  pensions 

Life  and  other  personal  insurance  

Life,  erxlovnnent,  annuity,  ott>er  personal  insurance  

Other  nonhealth  insurance  

Penstons  and  Social  Security  

Deductions  for  government  retirement  

Deductions  for  railroad  retirement  

Deductions  for  private  penskxis 

f^on-payrol  deposit  to  retirement  plans 

Dedudions  for  Soaal  Secunty  


Total  complete  reporting 


1992 


9.46 

103.29 

28.78 

4.80 

184.80 

98.60 

86.08 

0.12 

165.57 

70.60 

38.78 

0.67 

10.56 

41.38 

3.58 

423.79 

237.86 

69.99 

16.39 

18.40 

36.94 

6.89 

3.64 

33.67 

278.59 

256.67 

19.51 

2.41 

794.63 

60.93 

88.62 

51.73 

5.88 

26.45 

16.64 

47.58 

41.90 

227.00 

109.07 

110.86 

0.80 

7.17 

1.020.99 

240.72 

249.31 

105.65 

378.37 

31.50 

7.22 

8.21 

3.083.40 

354.24 

342.74 

11.50 

2.729.16 

77.00 

3.03 

264.82 

337.62 

2.046.70 


1994 


12.64 

106.82 

28.40 

4.46 

179.53 

89.46 

89.94 

0.12 

171.39 

70.94 

39.53 

0.15 

11.44 

47.99 

1.33 

469.39 

275.33 

65.45 

15.34 

19.50 

39.14 

9.71 

3.49 

41.43 

261.81 

238.23 

21.96 

1.62 

810.79 

50.63 

119.22 

91.97 

5.79 

27.69 

19.45 

44.90 

27.76 

228.84 

94.19 

94.77 

0.50 

5.08 

1,066.81 

292.68 

228.78 

102.81 

404.30 

22.66 

8.33 

725 

3,404.08 

413.43 

395.89 

17.54 

2.990.65 

84.07 

5.38 

324.08 

331.09 

2,246.03 


1995 


13.06 

112.96 

28.04 

3.94 

200.11 

107.59 

92.24 

0.28 

170.42 

71.14 

38.06 

0.27 

10.29 

48.98 

1.67 

477.94 

271.57 

76.52 

14.55 

17.94 

36.93 

8.71 

1.99 

49.73 

271.59 

244.94 

25.50 

1.15 

808.33 

53.69 

99.93 

86.77 

5.47 

27.35 

14.55 

41.35 

23.44 

244.92 

115.56 

90.93 

0.15 

4.23 

1,034.59 

256.97 

198.88 

97.57 

428.54 

40.51 

3.69 

8.44 

3,520.62 

382.39 

369.76 

12.63 

3,13823 

8120 

6.53 

399.84 

35223 

2298.44 


Average 


11.72 

107.69 

28.41 

4.40 

188.15 

98.55 

89.42 

0.17 

169.13 

70.89 

38.79 

0.36 

10.76 

46.12 

2.19 

457.04 

261.59 

70.65 

15.43 

18.61 

37.67 

6.44 

3.04 

41.61 

270.66 

246.61 

22.32 

1.73 

804.58 

55.08 

102.59 

76.82 

5.71 

27.16 

16.88 

44.61 

31.03 

233.59 

10627 

98.85 

0.48 

5.49 

1.040.80 

263.46 

225.66 

102.01 

403.74 

31.56 

6.41 

7.97 

3.336.03 

383.35 

369.46 

13.89 

2.952.68 

80.76 

4.98 

329.58 

340.31 

2.197.06 


Appendix  4 — Consumer  Expenditure  Surveys 

[Pre-published  Data  for  Al  Consumer  Units  Natnnwidel 


Average  income  before  taxes: 
1992  

1994  

1995  

Average  

Goods  and  servwes: 

1992  ».... 

1994  

1995  

Average  

Food  at  home: 
1992  

1994 

1995  ••••.. 

Average  


Food  away  from  frame: 
1992  

1994 

1995  

Average  

Alcohol: 

1992  

1994  

1995 


Average  . 

Domestic  Service: 
1992  

1994 

1995  

Average  . 


Furnishings  &  househoM  operations: 
1992  

1 994  „ _ 

1 995  

Average  

Ctothing: 
1992  

1994 

1995  ..........«.-.«rt- 


Average 

Recreation: 
1992  

1994 

1995  

Average  

Personal  Care: 
1992  

1994  

1995  

Average 

Tobacco: 

1992  »..,.. 

1994  

1995  

Average  

Professional  Services: 
1992  

1994  

1995  -»< 

Average 


$10,000  to 
$14,999 


'Data  might  not  be  statistk:alty  signifkaint. 
Source:  Bureau  of  Labor  Statistk:s 


Housing: 

1992 
1994 
1995 


Average 


$15,000  to 

$1 9(999 


$12,437.00 
12.340.00 
12.420.00 
12,399.00 

6,735.63 
6,989.07 
7.340.81 
7,021.84 

2.060.61 
2.219.92 
2205.73 
2.162.09 

841.79 
822.30 
866.36 
843.48 

200.85 
135.15 
194.58 
176.86 

151.62 

85.17 

111.01 

115.93 

970.65 
1.128.53 
1,109.71 
1,069.63 

889.14 
790.15 
923.98 
867.76 

75524 
828.97 
988.13 
857.45 

229.68 
256.43 
272.68 
252.93 

242.99 
22220 
198.73 
221.31 

393.06 
50025 
469.90 
454.40 

5,063.74 
5231.62 
5,52322 
5272.86 


$20,000  to 
$29,999 


$17,420.00 
17229.00 
17.341.00 
17,330.00 

8.878.05 
8.346.77 
8.788.33 
8.671.05 

2.473.08 
2.437.04 
2.73223 
2,547.45 

120122 
1,089.35 
1,148.01 
1,146.19 

223.45 
215.61 
179.17 
206.08 

12929 
111.05 
12623 
122.19 

1,370.53 
1.178.62 
1246.51 
126522 

1.093.68 
1,079.54 
1,186.11 
1.119.78 

1,14623 
1,060.46 
1.015.06 
1.073.92 

340.56 
286.31 
299.08 
308.65 

287.66 
250.93 
275.38 
271.32 

612.35 
637.86 
580.55 
61025 

5.566.03 
5.948.47 
6,036.42 
5.850.31 


$24,560.00 
24.721.00 
24,603.00 
24,628.00 

10200.76 
10,014.51 
10287.78 
10.167.68 

2.558.40 
2.597.85 
2.611.14 
2.589.13 

1.405.80 
1,334.07 
1,454.82 
1.398.23 

324.37 
287.46 
218.69 
276.84 

147.99 
203.94 
16625 
172.73 

1.58726 
1,521.80 
1.649.53 
1,58620 

1.563.66 
1,464.58 
1,469.03 
1.499.09 

1,302.99 
1.342.40 
1.357.80 
1,334.40 

376.85 
348.68 
362.99 
362.84 

296.57 
280.57 
309.00 
295.38 

636.87 
633.16 
688.53 
652.85 

6,434.77 
6,764.14 
6,602.85 
6.600.59 


$30,000  to 
$39,999 


$40,000  to 
$49«999 


$34,439.00 
34,402.00 
34,606.00 
34,482.33 

12,021.89 
12274.85 
12.679.10 
12,32528 

2,78524 
2,833.99 
2.906.99 
2,842.07 

1,771.87 
1,820.82 
1.803.04 
1,798.58 

313.65 
347.42 
242.44 
301.17 

222.40 
235.13 
343.84 
267.12 

1.932.32 
1.938.32 
1.999.62 
1.956.75 

1,603.41 
1,672.99 
1,65821 
1,644.87 

1,726.85 
1,74122 
1.942.06 
1,803.38 

405.19 
454.00 
450.49 
436.56 

321.75 
340.50 
324.43 
328.89 

93921 

890.46 

1,007.96 

945.88 

7,383.31 
7,87829 
8,126.79 
7,796.13 


$50,000 
and  over 


$44,442.00 
44,388.00 
44,408.00 
44.412.67 

15.600.83 
14.404.18 
14.44722 
14,817.41 

3265.99 
3,175.54 
3358.72 
3266.75 

2,354.17 
2211.78 
2,139.09 
2235.01 

374.96 
327.07 
378.37 
360.13 

398.61 
310.43 
349  J6 
352.97 

2,427.52 
2,57421 
2229.32 
2,410.35 

226724 
1.890.64 
2.07529 
2.077.72 

2.55820 
2.128.85 
2.113.61 
2266.89 

52827 
491.54 
541.39 
520.40 

321.76 
295.12 
274.74 
29721 

1,104.11 
999.00 
966.83 

1.029.98 

9,071.67 
9.000.79 
9,423S4 
9,165.47 


$81,602.00 
84,16224 
81,698.83 
82.487.69 

20,96726 
21, 193  JO 
21289.89 
21,150.32 

3.79925 
3.797.84 
3371.65 
3.822.91 

3.131.93 
3,383.08 
3265.04 
3260.02 

590.09 
495.06 
568.80 
551.32 

559.53 
489.65 
473.43 
507.54 

3.651.88 
4,075.66 
4360.44 
4,029.32 

3,394.31 
3.188.54 
3,128.63 
3237.16 

3.374.39 
3.451.76 
3.445.93 
3.424.03 

702.54 
69328 
685.06 
693.63 

300.33 
278.18 
297.88 
292.13 

1,463.01 
1340.74 
1.193.04 
1.33226 

12.721.51 
12,785.95 
13.031.92 
12346.46 
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Appendix  4— Consumer  Expenditure  Surveys— Continued 

[Pre-pubHshed  Data  for  Al  Consumer  Units  Nationwide*] 


Source:  Bureau  of  Labor  Statistics 


Transportation: 

1992  

1904  

1996  - 

Average 

Private  transportation: 
1992  

1906  

Average 

Air  fares  &  ottter  transportation  expenses: 

1992  

1994  

1996  .........•••.,•.•.•.••..••«»••...••...•...... 

Average  

Miscelaneous: 

1902 

1904  „ 

1006  

Average 


Education,  K-12,  Private: 
1002  

1004  

1005  

Average 

Healtti  care: 

1004  ""Z!ZZ'ZZ'. 

1005  

Average 

Cash  contritxjtiont: 

1992  

1004 

1005  

Average 


Personal  irtsurance: 
1902  

1004  

1005  

Average  ... 

Consumer  units: 

1902  

1004 

1995  


Percentage  of  Owners  wnttt  Mortgage: 

looe 

1004  

Percentage  of  Renters: 

1992  .: 

1006  Z'~'ZIZZ"'""""""Z 


$10,000  to 
$14,999 


Owners  with  Mortgages  as  Percentage  of  Renters  Plus 
Owners  with  Mort(^iges: 

1992  

1004  

1006  

Average ..•.••m.**«.*».... 

Renters  as  Percentage  of  Renters  Plus  Owners  with 
Mortgages: 

1002  

1004  _ 

1006  


2,830.29 
2,757.80 
3.326.35 
2.971.48 

2,704.31 
2,560.05 
3.141.90 
2.802.09 

125.98 
197.75 
184.45 
169.39 

2.554.32 
2.574.86 
2.572.70 
2.567.29 

24.03 

7.13 

38.05 

23.07 

1.409.04 
1.484.32 
1.485.92 
1.450.76 

509.71 
396.39 
452.91 
453.00 

611.54 
687.02 
595.82 
631.46 

10,053 
9.780 
8.725 

15% 
14% 
14% 

50% 
49% 
49% 


23.08% 
22.22% 
22.22% 

22.51% 


76.92% 
77.78% 
77.78% 
77.49% 


$15,000  to 
$19,999 


3.352.10 
4.31357 
4,016.68 
3.894.02 

3.171.96 
4.021.24 
3,812.35 
3,668.52 

180.14 
292.03 
204.33 
225.50 

3,313.71 
3.285.99 
3.626.25 
3.406.65 

33.31 

47.92 

9.99 

30.41 

1,652.24 
1,666.38 
1,612.11 
1.643.58 

515.63 
455.67 
804.69 
592.00 

1.112.53 
1.116.02 
1.199.46 
1,142.67 

8.294 
7.851 
7.724 

23% 
17% 

24% 

48% 
47% 
43% 


33.82% 
26.56% 
35.82% 
32.07% 


66.18% 
73.44% 
64.18% 
67.93% 


$20,000  to 
.  $29,999 


4.803.28 
5.598.36 
5.281.03 
5.227.56 

4.570.31 
5.343.02 
5.051.61 
4,988.31 

232.97 
255.34 
229.42 
239.24 

4,382.17 
4,378.03 
4.410.77 
4490.32 

32.84 
41.54 
45  J6 
40.11 

1.647.83 
1.578.60 
1,724.73 
1,650.39 

688.17 
771.77 
730.13 
730.02 

2,013.33 
1,986.12 
1,909.95 
1,969.80 

14,616 
13,975 
12.643 

31% 
31% 
31% 

43% 
42% 
39% 


41.89% 
42.47% 
44.29% 
42.88% 


58.11% 
57.53% 
55.71% 
57.12% 


$30,000  to 
$39,999 


5.744.17 
6.010.98 
6.411.15 
6.055.43 

5.504.80 
5.696.30 
6,087.00 
5,762.70 

238.37 
314.68 
324.15 
292.73 

5,857.42 
6.077.48 
5.771.32 
5,902.07 

56.17 
58.93 
39.93 
51.68 

1,711.96 
1.761.97 
1,666.17 
1.713.37 

834.21 

1,049.71 

816.26 

900.06 

3.255.08 
3.206.87 
3.248.96 
3.236.97 

10.448 
10.922 
10.648 

44% 
44% 
42% 

33% 
34% 
35% 


57.14% 
56.41% 
54.55% 
56.03% 


42.86% 
43.59% 
45.45% 
43.97% 


$40,000  to 
$49,999 


6,992.50 
8,686.15 
7,505.49 
7,794.71 

6,638.47 
8.493.93 
7.181.50 
7.437.97 

354.03 
392.22 
323.99 
356.75 

7.895.29 
7,606.33 
7,52024 
7.673.95 

140.80 
79.83 
75.34 
98.66 

1,953.77 
2,007.63 
1,959.98 
1.973.79 

1.424.12 
1.005.01 
1.046.00 
1.158.38 

4,376.60 
4,513.86 
4.438.92 
4.443.13 

7.967 
8J280 
8,191 

58% 
53% 
52% 

25% 
25% 
26% 


69.88% 
67.96% 
66.67% 
68.17% 


30.12% 
32.05% 
33.33% 
31.83% 


$50,000 
and  over 


9.305.77 
10,415.29 
10,725.91 
10,148.99 

8.663.84 
9.583.58 
9,946.58 
9,398.67 

641.93 
831.71 
777.33 
750.32 

13,169.05 
13,486.24 
13,325.24 
13.326.84 

244J1 
216.02 
252.12 
237.65 

2.262.82 
2.447.22 
2.329.26 
2.346.43 

2.515.30 
2.428.04 
2,171.79 
2,371.71 

8,146.12 
8,394.96 
8,572.07 
8,371.05 

18,181 
20,609 
20.952 

71% 
68% 
70% 

14% 
15% 
13% 


83.53% 
81.93% 
83.78% 
83.08% 


16.47% 
18.07% 
16.22% 
16.92% 


Appendix  5:— Jtem  Descriptions 


'Data  may  not  be  statisticaHy  significant 


Accounting  services  -  Hourly  rate  lor  individual  tax  work  (not  business).  Price  rate  for  preparing  Federal  1040  and  Schedule  A  tax  fcxms 
with  typkai  itemized  deductions.  Price  separately  and  note  in  comments  the  charge  for  preparing  equivalent  state  or  local  tax  forms. 

Apples,  fresh  -  Price  per  LB  of  apples,  loose  (not  in  bag).  If  only  bagged  apples  are  available,  report  the  weight  of  the  bag.  Note  quahty  m 
comments.  Order  of  choice:  Red  delicious.  Golden  deUdous. 

Area  ma  —  8  XII  braided  rug.  100%  wool  or  wool  blend.  Order  of  choice:  JC  Peme/s.  L  L  Bean. 

ATV  -Price  for  all  terrain  sports  vehicle  with  four-wheel  drive  and  a  250  to  300  CC  (approximate  sizes)  «^- Ooj*' P^J?*S!lf 
ATV-s^ilTto  sfSS  rr^  but  heavier  duty)  or  Arctic  Cat  models.  Order  of  choice:  Honda  TRX399FW.  Suzuki  2S0LT4WDT.  Potans 

VUQAS040 

Automobile  finance  -  Price  the  interest  rate  for  a  4-year  loan  based  on  a  down  payment  of  20  percent.  Assume  the  loan  applicant  is  a 
current  bank  customer  who  wi»  make  payments  by  cash/check  and  not  by  automata  deduction  from  the  account 

Baby  food  —  4  OZ  jar  strained  vegetables  or  fniit.  Order  of  choice:  Gerber,  Second  Foods,  Heinz.  

Babysitter  -  Average  hourty  rate  tor  one  chiW.  age  tour  years,  evening,  before  midnight.  (Teenagerin  your  ^)  Do  ««  P^"  ""^^ 
dal  baby-sitting  swvice.  Special  Instnjcttons:  If  feasible,  obtain  quotes  from  the  observer  or  committee  of  acquaintances  who  use  teen- 

Baoon,  sficed  —  16  OZ  (1LB)  package  USDA  grade,  regular  slned  bacon.  Do  not  price  Canadian  bacon,  extra  thick  skced.  or  extra  laan. 

Order  of  cho«e:  Oscar  *«ay8r,Horme/,Amiour.  .^  ,.._.„  ^  ..w-^  n.--   ^~*-,  u««m«« 

Baking  dish  —  8"  square  glass  baking  dish  (any  ootor).  Do  not  Inctode  cover  or  bd.  Order  of  choice:  Pyrex  Ancfwr  AA*A.y.     ^^  ^^ 
Bananas,  fresh  —  Price  per  pound  of  bananas.  If  soW  by  bunch  report  price  and  weight  of  bunch.  Note  quality  m  comments  secaon.  Order 

Base  cable  servtoe  -  Price  tor  one  month  of  towest  k>vel  of  servk»  for  cable  TV.  Report  the  number  of  <f«**^,^I?^ JI»r^^ 
^des  12  or  fewer  channels,  price  the  next  tevel  of  servwe.  Do  not  inctode  hookup  charges  or  premium  (e.g..  movie)  channels.  Convert 

monthly  cost  to  price  per  channel,  per  month.  ^_,,.„w 

Bath  towel -27x50^  bath  towel  made  of  100%  cotton.  Order  of  choice:  Cannon,  Her  Loorn,F«fctor»rt^  rw.w  «i  ,*«-*• 

Bathroom  cauUng  -  Price  a  5.5  OZ  plastic  tube  oflatex  white  bathroom  cauldng.  Do  not  pnce  cai«ang  ^jn  cartndge.  Order  of  choice. 

DAP  KyiHk  Seal.  Red  DevH.  GE  smoone  IK  ^_„«« .  «<— .  r»~.  ...  «««^  «« «- iH-d  «hM» 

Bed  sheet  set  -  One  set  queen-size  nonron  cotton  &  polyester  peicate  sheets  (180  thread  count).  O-^Jf*  «?f^<i°^;^**^^ 
^»1W  sheet,  and  two  pS««ases.  Do  not  price  designer  sheet  sets.  Price  sheet  sets  with  mwmum  design.  Record  «  comments  pnce 

tor  200  mread  court  set  Order  of  choice:  F^Wcrasf.  New  a)nc6pe,Darr»yers      ..,.,kh»«h  f.^/^.^  h...A»»i  indude 

Bedroom  set  -  Price  for  5  piece  oak  bedroom  set--vertk»l  mirror,  tripte  dresser.  5  drawer  chest,  nighistand.  luwqueen  heaclward 

shDOina  and  handing.  Order  of  choice:  JC  Penney's.  Damvk.  

BiSl^sTtesJ^f^  tor  5  piece  o^ 

Beer  at  home  -  Six-pack  of  12  OZ  cans  (Puerto  Rk»  -  10  OZ  cans.)  Do  not  price  refrigerated  beer  unless  that  is  a«  that  is  avaMile. 

Order  of  choice:  SutMaisef.  „...:.    .^ 

Beeraway  — Glass  of  Budweiser/Milter  Lite  beer.  Order  of  choice:  8«*«fe(sef,**ierUe.  ,     _. 

Board  game  -  Price  tor  board  game.  Do  not  price  deluxe  edition.  Order  of  choce:  Monopoly.  Sony.  Sgy*-  ^^ 

Book  -Store  price  (not  publisher's  price  unless  that  Is  the  store  price)  tor  top  seftng  papert)ack  book.  Order  of  choice.  Sudden  Prey. 

MoonHgM  Become  You.  Rapture  of  Canaan.  ^^     ,*_«u^  .^-,  rwn-,  ««,*«««•  «;to«i  hrand 

Bottled  vrater  -  1  galton  (128  FL  OZ)  bottled  spring  water.  Do  not  pnce  sparidmg  or  detitod  *«^0^<^  j*^  ?°? '^  ,,,^  ^ 
Bol^  -  1  game^  op«i  (or  non^eague)  10-pin  bowling  on  Saturday  night.  Exchid^ 

estimated  number  of  games  per  hour.  Do  not  price  duck-pin  bowfing.  ,.^,.=_„  ■. rw.*^  «#  .4»«ir.-  mam. 

B<^  jeans  -  Regular  «(sizeTl4).  inexpensive  jeans.  Do  not  price  bleached,  stonenwashed  or  designer  j^^ 

B«?r^<£^-7.S  poto  Shirt  with  collar,  solid  cotor.  p^^^ 

equivalent  brands.  Order  of  chokje:  PanoeK's,  Sears.  ,  ,«  o.^.^ .„     .ri,  ihnrt  Tin«ifm  .nrtnnh- 

Bc^t-shirt  -  Screen-prirted  t-shirt  commonly  worn  by  boys  ages  8  thm  10  (size  7-14).  Putover  w*h  crew  neck,  short  sleeves  and  poly- 

ester/cotton  blend.  Order  ol  choce:  Ocean  Pacffic,  Team  Shirts  (NFL).  MUer.  _,.^_ 

Bread,  white- 16  OZtoaf  of  slk«J  white  bread.  Do  not  price  store  brand.  Order  of  choice:  Wtonrt^  B«v-t  o-«-it-o^ 

SSSast  -  Price  for  a  breakfast  consisting  of  2  strips  01  bacon  or  2  sausages.  2  eggs,  toast,  and  coltee  or  n«».  Report  percent^ 

added  tor  tax.  Order  of  choice:  Denny's.  Bob  Evans.  /-»*--.  ikm. 

Broker  rental  tow  -  Obtain  monthly  rert  tor  three  room,  one  bedroom  ,  one  bath  aparti^ 
^S^nates  of  the  prevailing  range  of  rertal  rates  in  area  (tow,  median  6  high).  To  the  extort  practi^ 

the  unit,  total  room  court,  whether  utilities  are  inckJded.  and  special  amenities.  .^.^at>e^^m^  n*mi«»>0m» 

Brotor^itel  mto  -  Obtain  morthly  rert  tor  tour  room,  two  bedroom  .  one  bath  apart;™^ 
^JSSnates  of  the  prevailing  w  oJ  rertal  rates  in  area  (tow.  median  &  high).  To  t^ 

the  unit,  total  room  court,  whether  utiMes  are  included,  and  special  amenities.  ,._^.»_<  ^  . ^^  -w-*fc,  iirm 

BrSL\««al  upr  -  Obtain  morthly  rert  tor  tour  room,  two  bedroom  .  two  bath  towrt»^ 

^qlt)  Obtain  three  price  estimates  of  the  prevalng  range  of  rental  rates  in  area  (tow,  rnedtan  &  hi»).  To  the  e»ie^  practical.  Mam 

square  tootage,  age  of  the  unit,  total  room  count,  whether  utilties  are  included,  and  speaal  •"«]*«•   ^^ 
C«neraf*n-?Price  tor  35  miKrneter.  24  exposure.  100  ASA  Kodak  camera  lim  in  8«^ 
SISTbT- Price  for  ONE  regular  Size  cartJy  bar.  The  weigw  of  a  regular  Size  a^ 

price  kino-size  or  multi-pack  candy  bars.  Order  of  chotoe:  Snidrers,  Hersheys.  Man.  .^  _  .^  w^  „«4-ii^  nmmr 

ciSd  mST- One  w^SUeil? 

CiSeXf^^^riM  oer  o«jndtor  ceferTDo  not  price  cetory  hearts  or  Pascal  type  celery.  H  cetory  s  only  soto  «V  «ha  b««d^wport  Ihe 

^  Sfthe  ^IJSSt'Jii^Sr!^^^ 

cJiS  ^OZ  box  of  cereal.  Do  nrt  price  significartJy  larger  or  smalter  size.  Or^^^ 

S25.  card  «irt  fee  -  Annual  fee  on  major  charge  card  through  lo«|lban^^^ 
(sS  item  descr^ition  immedtately  betow).  Both  charges  must  be  obtained  tor  the  same  cant  Order  01  choce- Ues«^^ 
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Charge  card  finance  —  Finance  charges  on  a  major  charge  card  through  a  local  berk  Record  Annual  Percentage  Rate.  Please  report  the 
finanaal  charges  on  the  first  month's  t>alance  of  $1500.  Do  Not  include  principal  payments.  Note:  Annual  fees  are  reported  as  Chwge 
Card  AnnI  Fee  (See  item  description  immediately  above).  Both  charges  must  be  obtained  tor  the  same  card.  Do  not  price  special  intro- 
ductory rates.  Order  of  choice:  Mastercard,  Visa. 
Cheddarcheese  — 10  OZpcKicage  cheese.  Price  mild  Cheddar  if  availabto.  Order  of  choice: /C/a/tOadcarSarre/,  Wamook. 
Chevy  atf  change  —  Price  to  change  automatic  transmission  fluid  in  a  one  year  old  Chevrolet  Blazer,  similar  to  current  year  model.  Include 
parts  and  labor  for  the  foNowing:  drain  and  replace  transmission  fluid  and  test  vehicle.  Include  filter  and  pan  gasket  replacement 

Chevy  blazer  —  Chevrolet  Blazer,  current  year  model.  T-Series.  Two  Door,  lour  wheal  drive.  4.3  Litar  6  Cylindar.  Order  of  choice:  Chev- 
relet  Btazer  TIO. 

Chevy  coolant  serv  —  Price  to  flush  and  Ml  engine  coolant  in  a  one  year  old  Chevrolet  Blazer,  simlar  to  current  year  model.  Include  parts 
and  labor  lor  the  foNowing:  remove  old  coolant,  flush  contaminants,  and  replace  with  new  coolant. 

Chevy  cvj  boots  —  Price  the  replacament  of  the  inner  and  outer  CVJ  (constant  velocity  joint)  Boots  on  both  front  vyheels  lor  a  3-year  old 
Chevrolet  Blazer.  T-Series.  Two  Door,  four  wheel  drive,  4.3  Liter  6  Cylinder. 

Chevy  kcensa/reg  —  Price  title  fee  (including  lien  fee),  passenger  vehide  registration  fees,  plate  fees,  inspection  lees  (safety  and  emis- 
sions), administration/derical/other  fees  and  local  added  fees  for  a  current  year  ChevroM  Blazer,  T-Series.  Two  Door,  four  wheel  drive 
4.3  Liter  6  Cylinder. 

Chevy  min  insurance  —  DC  AND  VI  ONLY.  Assume  that  vehicles  are  used  in  commuting  15  miles  one-way  per  day,  15,000  mi/yr  and  that 
the  (Mver  is  a  36-year-old  married  male  with  no  accidents  or  violations  in  the  last  5  yews.  Include  related  fees  and  taxes.  Include  aoM- 
cable  safety  feature  discounts.  COVERAGES  (81  minimum  avail.,  PD  minimum.  Med  minimum  or  PIP  minimum,  and  UM  minimum.  Com 
250  deductible.  Col  500  ded..  N  these  deductibles  are  not  avail.,  price  the  policy  wltti  the  closest  coverage. 

Chevy  moc  taxes  —  Price  annual  miscellaneous  tax  (e.g..  personal  property  tax,  use  tax,  etc)  for  a  current  yav  modal  Chevrolet  Blazer 
T-Senes,  Two  Door,  lour  wheel  dnve.  4.3  Liter  6  Cylinder.  Report  how  rale  is  determined,  give  fonnula  lor  new  vehicle  purchase  give 
fomtula  tor  subsequent  year  (2  to  5)  and  explain  biNing. 

Chevy  muffler  —  Pnce  complete  muffler  system  for  a  4-year  old  Chevrolet  Blazer.  T-Series.  Two  Door,  tour  wheel  drive.  4.3  Liter  6  Cyf- 
nder.  Include  parts  and  labor  for  the  following:  install  an  parts  after  the  catalytic  converter.  These  parts  include  mid  ptoes,  damps  muf- 
fler, and  tail  pipes. 

Chevy  oil  change  —  Price  oil  change  for  a  one  year  old  Chevrolet  Blazer,  T-Series,  Two  Door,  four  wheel  drive.  4.3  Liter  6  Cylinder  In- 
clude parts  and  labor  for  the  tolowing:  drain  old  oil.  replace  oil  filter  and  refill  with  appropriate  number  of  qls  of  10W30  SG  orade  oil  If 
SG  grade  not  available,  price  SF  grade  on. 

Chevy  reg  insurance  —  Price  coverage  identified  below.  Assume  that  vehicles  are  used  in  commuting  15  miles  one-way  per  day.  15.000 
mi/yr  and  that  the  driver  is  a  35-year-old  oiarried  male  with  no  accidents  or  violations  in  the  last  5  years.  Include  related  expense  fees 
and  taxes.  Indude  applicable  safety  feature  discounts.  COVERAGES  (Bl  100/300.000  PD  25,000  Med  15.000  or  PIP  50  000  UM  100/ 
300.000.  Com  100  de(kx«ble.  Col  250  ded..  If  these  deductibles  are  not  avail.,  price  the  poScy  with  the  closest  coverage  avad 

Chevy  regular  tires  -  Price  a  Black  Side  Wall  P205/75R15  lor  Chevrolet  blazer.  Order  of  choice:  Goodyear  Wrangler  AT  Mchetn  XCHF 
BF  Goodrich  Radial  TA. 

Chevy  snow  tre  —  Price  tor  a  studded  P205/75R15  snow  tire,  tor  the  Chevy  Blazer.  Order  of  choice:  Goodyear  Ultra  Gro.  Mchekrt  XM*S 
ALPIN.  BF  Goodrich  TraHmaker  Plus. 

Chevy  bre  change  —  Pnce  tor  removing  street  tires,  and  instating  mounted  snow  tires  on  all  four  wheels. 

Chevy  tune-up  —  Pnce  basic  tune-up  tor  a  one  year  oW  Chevrolet  Blazer.  Include  repladng  sparic  phjgs  (do  not  price  platinum),  check 
dwtributor  cap.  and  rotor.  Check  and  adjust  ignition  timing.  Adjust  idto.  Insped  air  cleaner.  Do  not  indude  cost  to  replace  PVC  valve  fuel 
finer  or  air  filler.  Sales  tax  shouU  not  be  induded  in  price. 

Chevy  value  -  4  yr  —  Retail  value  of  a  4  yr  oW  Ct>evTOlet  Blazer. 

Chevy  windshield  rpl  —  Cost  to  replace  windshieW  on  1  year  oU  Chevy  Blazer,  meeting  item  descriplton.  Ask  outlet  about  the  Irequency  ol 
wmdshieW  replacement  and  record  in  commerrts.  Price  at  specialty  shop  or,  if  not  available,  at  dealer. 

Chicken,  whole  —  Price  per  pound  of  USDA  grade  fresh  whole  fryer  chicken.  Price  store  brand  if  available,  othervrise  record  brand.  Do  not 
price  family-pack,  value-pack,  super-saver  pack  or  equivalent:  frozen  ducken  or  roasters.  Price  store  brand  if  available  Order  of  choice- 
Whole  fryer,  Whole  fryer  (cut-up). 

China  —  Coreile  Abundance  pattern  tableware  set.  Set  consists  of  20  pieces:  4  dinner  plates.  4  luncheon  plates.  4  bowls.  4  cups  and  4 
saucers.  The  pattern  is  beige  with  a  fruit  and  flower  motif.  Order  of  choce:  Coreile  Invressions,  New  Coreile. 

Cigarettes  king  size  —  1  carton  (200  cigarettes)  of  filter  kmgs  soft  pack.  Do  not  price  generic  brand.  Order  of  choice:  Winston 

Coffee,  ground  —  13  OZ  can  ground  coffee.  Do  not  price  decaffeinated  or  special  roasts.  Order  of  choice:  Fotger-s.  Maxwell  House.  Hits 
Bros. 

Coin  laundry  —  One  toad  of  laundry  using  a  regular  size,  top  toading  commercial  washing  machine.  Do  not  indude  cost  of  drying 

Cotor  television  —  20"  table  model  cotor  TV  with  a  remote,  auto  channel  search,  dosed  amnions,  sleep  timer,  on-screen  channelAime  and 

menus,  channel  flashback,  and  181  channel  tuning.  Order  of  choice:  Sony  KV20TS32.  JVC  C20CL6,  Zenith  SR2(ai. 
Compact  disc  —  Regular  price  for  a  current  best-selling  CD.  Do  not  price  double  CD's  Order  of  choice:  Wu-Tana  Forever  TraveHna  w/o 

Moving.  God's  Property.  ^ 

Compad  disc  player  —  5  disc  CD  player  with  rotary  changer  system.  10  key  access.  32  track  programming,  8  times  over  samplina  and  a 

remote.  Order  of  choice:  Sony  CDPC745.  JVC  SLPD887.  Technics  XLF215TN. 
Contad  lenses  —  Price  tor  1  year  supply  of  soft  2  week  replacement  oontad  lenses  Order  of  choice:  MedaMsts.  Sequence  AcuVue 
Cookies  —  18  -  20  OZ  package.  Order  of  choice:  Nabisco  Oreo  Cookies.  Keebler  Chps  Dekixe.  NatMSCo  Chips  Ahoy 
Cooking  oil  —  48  FL  OZ  bottle.  Order  of  choice:  Crisco.  Wesson,  Mazola. 
Day-care  —  One  month  of  day-care  for  a  three-year-oW  chiW  (5  days  a  week,  about  10  hours  per  day).  H  monthly  rate  is  not  available- 1) 

obtain  wreeWy  rate  and  record  m  the  comment  sectton  2)  multiply  weekly  rate  by  4.33  to  obtain  monthly  rate.  Price  at  day  care  center  in  a 

Federal  buitoing  (but  not  on  a  military  base)  if  available. 
Dentist  dean/check  —  Charge  for  x-rays,  exam  and  prophylaxis  (light  scaling  and  polishing)  or  cleaning  of  teeth  without  special  treatment 

of  gums  or  teeth.  Do  not  price  initial  visit.  Do  not  price  specialist  or  oral  surgeon. 
Dining  table  -  Pedestal  oak  veneer  tabletop  with  4  standard  spindtod  hardwood  chairs.  Indude  shipping  and  handBng.  Order  of  choice-  JC 

Penney's.  Damark. 
Dining  table  test  —  Pedestal  oak  veneer  tabletop  with  4  standard  spindled  hardwood  chairs. 
Dinner  —  Price  lor  a  dinner  consisting  of  a  New  Yortt  Strp,  small  side  dish  (e.g.,  rice  or  potato),  aide  salad  or  salad  bar  and  coffee  Meal 

shouW  not  indude  dessert.  Order  of  choice:  Denr7ys /ype,  TG/F  fype,  C/»arr  House  fype. 
Disposable  diaper  -  34  count  package  of  Stage  2  disposable  diapers.  (chiW  12-18  LBS).  Do  not  price  jumbo,  overnight  or  larger  size  dia- 
pers. Order  of  chotoe:  Pampers.  Luv^,  Huggies.  k-      j-      .  v  yw  s^io  »«- 
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Dodor  offtoe  visit  —  Typtoal  fee,  after  the  initial  visit,  tor  an  office  visit  when  medical  advice  or  simple  treatment  is  needed.  Do  notindude 
the  charge  tor  a  regular  physical  examination,  injedtons.  medtoatton  or  lab  tests  (routine  brief  visit).  Price  general  practitioner.  DO  NOT 

PRICE  SPECIALIST 

Drill  cord-type  —  3/8"  Reversible,  variable  speed  3  amp  (1200  rpm.  max )  electric  drifl  with  6'  cord.  This  is  a  typical  homeowner  type  drii. 
Do  not  price  Makitrf.  Dewalt.  Milwaukee,  or  similar  brands  used  by  professionals.  Order  of  choice:  Black  i  Decker  7152. 

Drw  cortfless  —  3/8"  Reversible,  variable  speed.  7  to  9  volt,  cordtess  electric  drill  with  3  hour  recharge.  The  is  a  typical  homeownertype 

^l^o^  pri^M^S^Slit.  MilwauSTw  Similar  brands  used  by  prol^^ 

Dry  dean  man's  suit  -  Dry  dean  a  man's  2-piece  suit  of  typical  fabric.  Do  not  price  tor  sik.  suede  or  otfwunusual  matenals. 

Educatton  K-12  priv  —  Cost  of  tuitton,  books  and  unHonns  (if  required)  tor  K-12  education  at  a  pnvate  school. 

Eggs,  large  -  One  dozen.  Do  not  price  brown  eggs.  Order  of  choice:  Local  brand.  Regional  Brand.       ^^^  i„  ,o»ih  «>.♦ 

^dric  tSl  —  Average  monthly  cost  induding  all  addittonal  charges.  Record  in  comments  the  average  monthly  consumption  m  KWn_«« 
tor  first  XXX  KWH.  and  cost  over  xxx  KWH.  If  monthly  amounts  vary,  based  on  time  of  year,  obtain  data  on  annual  basis.  In  Alaska  as- 
sume oil  or  oas  tor  heating.  In  all  other  areas,  assume  all  eledric  horties.  ^ . 

EteSSu  oSrt- Price^?ug  15-amp  (dupkw)  grounded  etedrical  outlet.  Note:  This  is  a  standard  waN  ouMet  or  pk^,  "mmofjr  tound  in 
hornes.  Price  blister  pa*  or  cardboard  rnounted  (indivktoaly  padcaged)  only.  Do  not  price  toose  eledric  outlet  or  20  amp  oi«l«^ 

Ej2S' ^'■-^S  ^tobor  to  add  drcuit  breaker  tor  dishwasher.  Cut  3/4"  hrt^ 
to  JSlTSox  (poIS  box  is  easy  to  readi).  Report  price  per  hour,  estimated  time  tor  job,  &  travel.  Exdude  cost  of  matenals.  Inquire 

F^JtJS  !!^1<!inS  SS  mSum  trend,  fries,  and  medium  soft  drink.  Pizza:  one  P«o«i»^  *!«•  P^J2L*^'*2  "* 
^dnlSe  pizzS^ndude  SiSaM  soit  drink.  Do  not  priw 

Rl!l!'d2Stoping  -  Price  to  process  and  print  35  miflimeter.  24  exposure,  100  ASA  cotor.  Regular  size  (3  X  5)  singto  prints  only.  Price  * 

tocal  lab  with  2-3  day  service,  do  not  price  Kodak  or  maH  order  service.  .  ,.=„„, .i.h..  n.^*..  ^  r^uw» 

'  FwextSgiSher  -  Fire  extingiiisher  with  a  UL  rating  of  10  BC,  2.5  pound  size.  Do  not  pnce  an  ABC  type  extngusher.  Order  of  dwce. 

Fish  fitot  frozen  -^  Price  per  pound  of  frozen  ocean  whitefish  filet.  Do  not  price  breaded  filets.  Do  not  price  tamiy-padt.  vahie-pack. 

replace  transmission  fluid  and  test  vehide.  Indude  filter  and  pan  gasket  replacement.  4,-«.«w,-  r.m»u. 

Ford^ant  sen/  -  Price  to  flush  and  fill  engine  coolant  in  a  one  year  oW  Ford  Taurus.  Indude  parts  and  labor  tor  the  totowmg.  remove 

F<:?£Sfeg°i'SL?^  vehide  re^tton  '-'?-• '-.^SSTorertS^  *™^' 

^XSI^l^e^rrirried  mate  wrth  no  accidents  or  vtolati^ 
^)lesafety  felrtu/e  discounts.  COVERAGES  (81  minimum  avail..  PD  minimum,  Med  minimum  or  PIP  minimum,  and  UM  m«mum.  Com 
250  dedudible.  Col  500  ded.)  If  these  deductibles  are  not  avail.,  poce  the  policy  wrth  the  ckwest  oo^^^apV,  „,„^  c^  x-um*  Renort 

Ford  misc  taxes  -  Price  annual  mscellaneous  tax  (e.g..  personal  P^oP^^y  !«•  "«»^«^'*^  «  oT^^C^  t2j 
how  rate  is  determined,  give  fonnula  for  new  vehide  P"f<=»«se  Qive  formula  tor  s»*s«jj^  b*nO 

Ford  muffler  -  Price  complete  muffler  system  tor  a  4-year  oW  Ford  Taums  Indude  parts  and  labor  for  the  toltowmg.  install  ai  parts  alter 
the  catalytic  converter.  These  parts  indude  mkl  pipes,  damps,  muffler,  and  tail  Pipes.  --to«i  ni  fear 

F<xd  (^diange  -  Price  oil  d«nge  for  a  one  year  oW  Ford  Taunis.  Indude  parts  and  labor  tor  the  toltow«ff*a«  oW  o-.  replaoe  ori  War 
andrefillwrthappropriatenumberofquartsof  10W30  SGgradeoil.lt  SG  grade  not  avaiabte.  pnce  SF  grade  04.  ,cnnn«i/ 

Fcid  rM  in^S--Price  coverage  identified  betow.  Assume  that  vehides  are  used  in  commuting  15  mies  on^nwy  par  day.  15.000  ml 
w  S  S  mi^river  i^  S^yS-oW  married  mate  with  no  acddents  or  vtolabons  in  the  last  5  years.  Indude  related  «•«•«««««•  «"- 
diSTtSicSSe^Tei  ?eau;;e^^nts  COVERAGES  (81  100/300.000  PD  25.000  Med  15,000  or  PIP  50.000  UM  10(V300.000.  Com 
100  dedudible.  Col  250  ded.).  H  these  dedudibtes  are  not  avail.,  price  the  PO*cy  wjlh  the  d««t  ^^erage  avaH_         ^^ 

Ford  regular  tires  -  Price  a  Blade  Side  WaM  P205/65R15  tor  the  Ford  Taunjs  GL  Order  of  dwce:  GoodKMT  <m«cta  GL,  Mc^ 

FortlS2'ti!ir^rS"  tor  a  studded  P205«5R15  snow  tire  tor  the  Fortl  Taunis  GL  Order  of  dK^^ 

,^Z^.^^.:^:T^7^esr  model.  GL  tour  door  sedan.  3.0  Liter  6  Cyfinder.  Order  ond«k*:  Ford  Taun.  GL 

Ford  tire  change  -  Price  for  removing  street  tires,  and  installing  mounted  snow  tires  on  al  tour  wheels.  .,!,-««,»  riwirfa  <i« 

Fort  h^- Prk»  basic  tuwHup  for  a  one  year  OW  Ford  Taun*  GL  .  indud^^ 

lS)utor«p.  and  rotor.  Chedc  and  adjust  ignition  timing.  Adjust  kite  speed.  Insped  air  deaner.  Do  not  indude  cost  to  replaoe  PVC  valve. 

fuel  filter  or  air  filter.  Sates  tax  shouW  not  be  induded  in  price. 

^SSSS^'ilV-^t^reSl^'SrSS^iTTearoW 

FrS:s;r--rs:f%^;^^rozTLB^s^^  - «  ^ «-—  ^  ^ 

FrSJTdi.SJ^'^l^rcS'^' Q 

Hunorv  Man  or  equivalent  extra-portton  sizes.  Order  of  chotoe:  Swanson.  ,^.«  i«-iii^  «.*»*-.  ««.■*«, 

FrSSrS^  juioe-T  FL  OZ(makes  48  FL  OZ)  of  frozen  orange  juice  ooncentntte.  Do  not  pnce  catewm  tortrfied.  pulp  Iraa.  ooui«y 

styte  etc.  Order  of  chofce:  Minute  Mwd.  SunkisU  Whole  Sun.  ^^     „,.»..«.-«  ,Mn»-.  wmi^  «hauid  be  aooroximatelv  11  oz ) 

Frozen  waffles  -  Package  of  8  frozen  waffles.  Ptease  record  package  weight  in  comnwnts.  (Note.  Weight  shouU  be  approximately      oz.) 

FrSTSr^J-^STpL'^J^^not  price  powdered  mixes  or  indi^ 
ular. 
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Fft*  ju«e  —  Prie*  48  ounc*  bottle  of  cranbeoy  Juice.  Do  not  price  Irozen  or  boxed  drink  or  drink  in  significantiy  dmarent  size  bottle  Order 

d  choice:  Oceen  Spray  Cranberry  Cocktai.  Ooaan  Spray  Cran^jpte  Cocktail. 
Funeral  servwes  —  The  ctwge  tor  a  direct  crematton.  Includes  removal  o(  remains,  tocai  transportatkxi  to  crematory,  necessary  body  care 

and  minimal  services  o*  the  staff.  Do  not  inckjde  the  fee  tor  the  aematory,  container  or  use  of  facilities  and  staff 
Gas/oil  bM  —  Average  monthly  cost  including  all  charges.  Record  m  comments  average  monthly  consumption  in  cu.  ftVgalons  customer 

service  charge,  cost  tor  first  cu.  fl7galtons,  and  cost  for  over  first  xxx  cu.  ft^gaNons.  ALASKA  ONLY. 
Gasoline  fu*  serv  —  Price  per  gaHon  for  fun-service  unleaded  regular  gasoline.  Record  in  comments  prevalence  of  self-serve  vs.  futt-serve 

pumps. 
Gasoline  self  serv  —  Price  per  gaHon  tor  self-service  unleaded  regular  gasoline. 
Qirfs  dress  —  Cotton  Mend  short  or  long-sleeve  dress  appropriate  lor  school  Exclude  extra  ornamentation.  For  gMs  ages  8  throuch  10 

(size  7-14).  Order  of  chak»:  Carter's.  JoLene.  Bendina.  w  »n»  .gwi  o  mrou^  lu 

Girt's  jeans  —  Jeans,  tor  giris  ages  8  through  10  years  (size  7-14).  Order  of  chotoe:  Zerma.  Kdar.  Lee. 
Girfstairt  top  -  Knit  short  or  tong  sleeve  puNover  of  cotton^poly  Mend.  For  gMs  ages  8  Ihru  10  (size  7-14).  Order  of  choice:  Spumoni.  Hot 

SnotSt  L00. 

Golf  —  18  holes  of  golf  on  a  weekend.  Do  not  price  par  3  courses.  Do  not  include  golf-cart  rental,  or  special  earty^-bird  or  off  hours  pridno 
n  cost.  If  only  9  hole  rate  is  available,  report  twice  the  price.  M  only  daily  rate  is  available  (unlimited  number  of  holes),  report  the  Satur- 
day  or  Sunday  rate.  Please  ask  rt  the  course  is  publidy-owned  or  privately-owned  and  record  this  information  in  the  comment  section 

Green  beans,  canned  —  14.5  OZ  can  of  piam  cut  green  beans.  Do  not  price  French  style.  Italian  style,  canned  vegetable  mixtures  or  simi- 
lar vanatmns.  Order  of  choice:  Dei  Monte,  Green  Giant. 

Ground  beef  -  Price  per  pound  of  fresh  USDA  graded  {select  not  ohoce)  average  size  package  with  no  more  than  30%  fat  content  Do 
not  pnce  lean,  ground  round,  frozen  beef  et  cetera.  Do  not  price  family-pack,  value-pack,  super-saver  pack,  or  equivalent.  Order  of 
choice:  Regular  ground  beef.  ^^  - 

Ham  canned  —  3  LB  tin  of  canned  ham.  Do  not  price  HormeTs  supreme  cut  ham  or  equivalent.  Order  of  choKe:  Hormel.  Dutxtaue  Bar-S 

Hamburger  buns  -  Package  of  8  sliced  enriched  white  hamburger  buns.  Do  not  price  store  brand,  whole  wheat  or  sesamesMd  buns' 
Order  of  choice:  IVonder.  Sunbeam,  Regkxtal  brand  ^^ 

Hammer  -  Curved  daw  hammer  with  a  16  OZ  head,  wood  handle,  high  cartxm  steel  head.  Mack  finish.  Overall  tonglh  13  1/4"  This  is  a 
typical  homeowner  type  hammer.  Do  not  price  hammers  with  non  wooden  handtos  or  hammers  typtealy  used  by  carpenters  or  cabinet 
makers.  Order  of  choice:  Stanley  51616,  Stanley  51416.  7k~~7  j      k^  «»  «.  »»«.«( 

Health  ckjb  -  Regular  IndivMual  membership  tor  l  year  tor  existing  member.  Do  not  indude  any  initial  toes  assessed  only  to  new  mem- 
bers or  any  special  offers  provided  only  to  new  members.  If  yearty  rate  is  not  available,  price  per  month  and  note  as  such  Minimum 
services  must  include  free  weights,  cardtovascular  equipment,  and  aerobic  classes.  fMe  if  pod.  tennis,  racquet  baN.  or  other  significant 
services  are  also  offered.  ^^ 

Home  sale  low  -  Obtain  satos  oomparables  between  600  and  1200  square  feet.  Coled  selling  price,  sale  date,  and  square  tootage  tor 

2^  "'^ISS'"!!!!:.^^*^'^  "^  '^^  ***"•  "^^^  availaWe.  Obtain  data  tor  the  most  recently  available  12  month  timefrarrw.  4 
Rooms.  2BR,  Ibath,  condo  or  detached  house. 

Home  sale  mid  —  Obtain  sales  comparabtos  between  1000  and  1600  square  feet.  Colled  selling  price,  sate  date,  and  square  tootage  for 

each  comparable.  Cdted  age  and  room  count  when  availabto.  Obtain  data  tor  the  most  recently  available  12  month  time  frame  5 

Rooms,  3BR,  1  t>ath,  detached  house. 
Home  sale  upr  -  Obtain  sales  comparaWes  between  1400  and  2300  square  feet.  CoHed  selling  price,  sate  date,  and  square  tootage  for 

^  ""^ISS^  ^'***  age  and  room  count  when  available.  Obtain  data  tor  the  most  recently  availabto  12  month  timefranw  7 

Hooms.  36R,  2  tMths,  detached  house. 

Homeownef  msur  tow  -  Report  annual  renewal  premium  for  HO-2  type  coverage.  If  the  company  does  nd  refer  to  the  coverage  as  HO-2 
obtam  the  cost  tor  a  comprehensive  coverage  that  covers  alt  risk  tor  dwelling  and  named  peril  tor  contents  with  contents  at  replacement 

Homeowner  insur  mid  —  Report  annual  renewal  premium  for  HO-2  type  coverage.  If  the  company  does  not  refer  to  the  coverage  as  HO- 
2.  obtain  the  cost  for  a  comprehensive  coverage  that  covers  all  risk  lor  dwelling  and  named  peril  lor  contents  with  contents  at  redace- 
ment  value.  -f— 

H«xneowner  insur  upr  -  Report  annual  renewal  premium  tor  HO-2  type  coverage  .  If  the  company  does  nd  refer  to  the  coverage  as  HO- 
2.  obtain  the  cost  tor  a  comprehensive  coverage  that  covers  aH  risk  tor  dweMng  and  named  peril  tor  contents  with  contents  at  reoiace- 
ment  value.  -i».w»w 

Honda  art  change  —  Pnce  to  change  automatic  transmisston  ftoid  in  a  one  year  oW  Honda.  Indude  parts  and  labor  for  the  totowina-  ctam 
and  replace  transmissK>n  fluid  and  test  vehide.  ^^  ^' 

Honda  civic  —  Honda  Civic,  current  year  modd.  DX  tour  door  sedan,  1.5  Liter  4  Cylinder.  Order  of  choice:  Honda  Owe  OX. 

Honda  coolant  serv  —  Price  to  flush  and  fill  engine  coolant  in  a  one  year  dd  Honda  Civic  DX.  Include  parts  and  labor  for  me  fdtowino-  re- 
move dd  oodant.  flush  contaminants,  and  replace  with  new  coolant. 

"'S!^^*'  '^t  7  ^  ^  replacement  ol  the  inner  and  outer  CVJ  (constant  vetodty  joint)  Boots  on  both  front  wheels  for  a  3-year  dd 
Honda  Civic  DX  tour  door  sedan.  1.5  Liter  4  Cylinder.  a  .»-yw«  oiu 

Honda  licwm/reg  --  Price  titto  fee  (induding  Nen  toe),  passenger  vehide  registratton  tees,  plate  lees,  inspedton  fees  (satoty  and  emis- 
»ons).  admmstration/derical/olher  toes  and  tocal  added  fees  for  a  current  year  Honda  Civk:  DX  four  door  sedan.  1 .5  Liter  4  Cylinder 

Honda  mm  insurance  -  DC  AND  VI  ONLY.  Assume  that  vehides  are  used  in  commuting  15  mites  one-way  per  day.  15,000  mi/yr  and 
m«the  dnver  is  a  35-year-dd  mamed  mate  with  no  accidents  or  vidattons  in  the  last  5  years.  Indude  reteted  fees  and  taxes  Indude 
SIS?2S?i!!!!!!j!"')l"'.  ^S?*^'  coverages  (BI  minimum  avail..  PD  minimum,  Med  minimum  or  PIP  minimum,  and  UM  minimum 
Com  250  dedudibte.  Cd  500  ded).  It  these  dedudibtes  are  nd  avail.,  price  the  pdicy  with  the  dosest  coverage 

^^^aa^  ^^  T/,""  *"I?^  miscdianeous  tax  (e.g..  personal  property  tax,  use  tax,  etc.)  lor  a  current  year  modd  Honda  Civk;  DX 

!^  7^  tr""  1    ^*'  l^y''"<*^  '^'Po^  ^^  'ate  is  ddermined.  give  tormula  tor  new  vehx:te  purchase,  give  tormula  tor  subsequent 
year  (  ^  to  5 )  arx)  explain  [)uling. 

"*!I1?'  m!!**^  T-'*'**  <»PP*^  "'"«'»  »y««'"  •o'  a  *-year  dd  Honda  Civic  DX  .  Indude  parts  and  tebor  tor  the  fdtowing:  install  all  parts 
after  the  catalytic  converter.  These  parts  indude  mid  pipes,  damps,  muffler,  and  tail  pipes 

"*S^  °iL*^*flJl?*jr  '*'*•  °*  ***'^  tor  a  one  year  dd  Honda  Civic  DX  .  Include  parts  and  labor  tor  the  toNowing:  drain  dd  dl.  replace  dl 

L.^  ■^  '•^'  '**"  appropnate  number  ol  quarts  ol  10W30  SG  grade  oil.  II  SG  grade  nd  avaitebto.  price  SF  grade  dl  ^^ 

Honcta  reg  murance  —  Price  coverage  Ktentilied  betow.  Assume  that  vehides  are  used  in  commuting  15  miles  one-way  per  day  15  000 

Ulli'jJ  J?*'  !^  '^•^  ?  ■  35-year-dd  married  mate  with  no  aoddents  or  vtotetions  In  the  test  5  years.  Indude  reteted  fees  and  taiies 

hwtodeapdi^  safety  leature  discounts.  COVERAGES  (BI  100/300,000  PD  25.000  Med  15.000  or  PIP  50.000  UM  100/300.000  Com 

100  deduditte.Cd  250  ded.).  If  these  dedudibtes  are  nd  avail,  price  the  pdtoy  with  the  dosest  coverage  avail  '«***'.«"•  ^^ 


Federal  Register/Vol.  63,  No.  203 /Wednesday,  October  21.  1998/Notices 


56469 


Appendix  5:— Item  Descriptions— Continued 

Honda  regular  tires  —  Price  a  Bteck  Skte  Wal  P175/70R13  tor  the  Honda  Civic.  Order  d  choice:  Goodyear  Invicta  GL  MKheMn  LX1.  BF 

Goodrich  Yourino  TA 
Honda  snow  tire  —  Price  tor  a  studded  P175/70R13  snow  tire  tor  Honda  Civic  DX.  Order  d  choice:  Goodyear  Ultra  Grip,  Mkhetin  XM^ 

ALPIN.  BF  Goodrich  TraMmaker  Pkjs. 

Honda  tire  change  —  Price  lor  removing  street  tires,  and  installing  mounted  snow  tres  on  aH  tour  wheels.  

Honda  tune-ijp  —  Price  basic  tun*-*^)  tor  a  one  year  dd  Honda  Civic  DX  .  Indude  replacing  sparic  ptogs  (do  nd  price  platinum),  check 

distributor  cap.  and  rotor.  Check  and  adjust  ignitton  timing.  Adjust  idte  speed,  insped  air  cteaner.  Do  nd  indude  cost  to  reptoce  PVC 

valve,  fud  filter  or  air  inter.  Sates  tax  shouM  nd  be  induded  in  price. 

Honda  vatoe  -  4  yr  —  Retail  value  d  a  4  yr.  dd  Honda  Civic  DX.  .  .     ^    _^      ^   . 

Honda  windshteW  rd  —  Cost  to  replace  windshteW  on  1  year  dd  Honda  Civfc  DX.  meeting  item  desuMw"  Ask  oultet  abod  the  frequency 

d  WindshteW  reptecement  and  record  in  comments.  Price  at  spedaRy  shop  or.  if  nd  avaitabte.  at  deater.  _     .      ^      ,^ 

Hospital  attendant  —  Daily  charge  tor  an  attendant  (e.g.  LPN).  Price  only  if  typkal  hospital  service  is  nd  eqwvatent  to  ttat  tound  w\  DC 


Tide. 


Hospital  room  —  Daily  charge  tor  a  sertM-p"«"te  room.  Indude  food  and  routine  care.  Exdude  cost  d  operating  room,  surgery.  metSdne. 
lab  fees,  etc  Do  nd  price  spedaity  rooms,  e.g.,  those  in  cardiac  care  units.  ^     o  i.^..*- 

Housekeeping  servtoe  —  Price  per  hour  tor  twice  per  month  cleaning.  House  approximately  2.000  sq.  ft  Fam^y  size  tour,  services  MXiude 
Battm)om(s)-  dean  Itoor.  counter,  bathtub,  stod;  Kitchen:  dean  counters,  cabinets,  appliances;  Living  Room  and  Dining  Room;  dust,  pol- 
ish furniture,  and  vacuum;  Bedroom;  pdsh  furniture  and  vacuum.  If  other  servwes  are  induded  please  nde.  Report  the  number  d  clean- 
ers and  estimated  number  of  hours  to  complete  servtoe.  

toe  cream  —  1/2  galton  (2  QT)  d  vaniia  ice  cream.  Do  nd  price  toe  mik  or  frozen  yo^jrt-  Order  d  chowe:  Store  brand      ^^      ^^ 

toe  cream  cone  —  Regular  (one  scoop)  vanilte  ice  cream  cone.  Do  nd  price  frozen  yogurt  or  sofl-serve  Ke  cream.  Order  d  choice: 
Baskki-Robbms  type,  TC8Y  type.  Lapperts  type.  ,^     ^  ^         ^^..^  «  ^ .  u^-i* 

Infant's  sleeper  —  One-piece  steeping  garment  wKh  tegs,  covering  the  body  indudng  the  feet  Order  d  choice:  Gerber,  Playskooi,  HeaHn 

Tex. 

Insurance,  air  ambd  —  Annual  premium  for  air  ambutence  insurance.  .      ...  .         ^      .      ,  t.^ 

Interior  painting  —  Price  labor  to  paint  12*  x  14'  Ivng  rm  with  8"  ceilings,  one  coat  over  same  cotor.  Wa»s  are  drywall  n  good  repair.  Two 

std  sized  sash  windows.  1  std  wood  door.  Rms  have  simpte  wood  baseboards  and  trim.  Existing  paint  is  tetex,  flat  white,  smooth  inish, 

about  3  yrs  dd.  Trim  paint  is  tetex.  white,  gtoss  enamd.  about  3  yrs  dd.  Walte  and  trim  require  no  surface  prep.  Report  price  per  hr.  est 

time  tor  job.  and  travd.  If  flat  charge,  report  est  time  to  comptete  job.  Do  nd  include  materials. 
Jdto  gelatin  —  3  OZ  box  getetin  dessert  Order  d  choice:  JeMo.  Royal. 
Jewelry  —  One  pair  6mm  14K  gdd  baN  earrings  tor  pierced  ears. 

Kdchup  —  28  OZ  ptesbc  squeeze  bottte.  Order  d  choice:  Heinz,  Hunts,  Del  Monte.  ^_,^ 

Kitchen  faucd  —  Price  for  a  singte  contrd  chrome-pteled  tauod  with  spray.  Faucd  is  sdid  brass  and  stamtess  sted  quatty  <w»ttucbon 

vwth  copper  *«terways.  ¥«sher  less  design,  and  tripte  chrome  plating.  Faucd  sprayer  shouW  sit  m  a  separate  hote  n  the  »*- Do  nd 

price  decorator  modds  or  in  the  dedc  (sprayer  sits  in  a  hote  in  the  faucd  base  or  deck  ).  Guaranteed  for  2  years  or  tonger.  Order  d 

chdce:  Peerless  8500-ECP.  Delta  400.  Moen  8751 1. 
Kitchen  range  —  30-inch  etedric  range  with  upswept  cook-top,  removabte  cdl  dements,  etedromc  dock  with  <'™f^p*^'«™^*^ 

cook  contrd   storage  drawer,  sdl-cteaning  oven  with  two  oven  racks  and  a  porcetein  enamd  broler  pan.  Order  d  choee:  Maytag 

CRE9S00.  General  Bectric  JBP47GV.  Whirtpool  RF385PXDQ.  .  _  .    ^  .^      __  «,^-^  -i^  «,  .««„. 

Latex  interior  paint  —  One  galton  white,  interior  flat  tetex  paint.  Price  a  national  brand  with  one  coat  coverage.  Pmsburgn  also  an  acoepj- 
abte  brand  .  Ask  whether  special  formulations  or  additives  are  typkally  used  to  prevent  mildew.  If  so  record  price  m  comments.  Order  d 
choice:  Dutch  Boy.  GUdden,  Benjamin  Moore.  ^^     ...^^^..^ 

Laundry  soap  —  100  FL  OZ  of  kquid  househdd  teundry  ddergent.  Do  nd  price  ddergent  with  bleach  or  whiteners.  Order  d  choice: 

Cheer 
Lawn  care  sennce  —  Price  to  cut  and  trim  a  1/4  acre  tot  on  a  viwekly  basis.  Do  nd  indude  ottw  yard  services  (e.g.  fertfcing, 

waterir>g).  ^^     ..-^    -^ 

Lawn  trimmer  -  Gas  powered  31  CC  two-cycte  engine  singte  line  tewn  tnmmer  with  a  ir  wide  cut  ^^^  

Ld  can  Chicago  -  Cost  d  a  10  minute  can  using  AT&T,  received  on  a  weekday  in  Chicago  at  8:  00  p.m.  (Chicago  time);  *«1^'*^ 

the  tocatton  being  surveyed  to  Chkago-  Indude  any  lederal.  state,  tocal  or  exdse  tax  that  is  applicabte.  Order  d  chdce:  ATST  Regnnai 

Ld  cal  LA  —  Cost  of  a  10  minute  call  using  AT&T,  received  on  a  weekday  In  LA  at  8:  00  p.m.  (LA  time);  d»ed  dtel  from  the  tocrton  being 
sunreyed  to  Los  Angetes.  Indude  any  federal,  state,  tocal  or  excise  tax  that  Is  apdicabte.  Order  of  choice:  AT&T  f^^Oic^^SenKe^^^ 

Ld  cafl  NYC  —  Ck)st  d  a  10  minute  call  using  AT&T,  received  on  a  weekday  in  NY  at  8:  00  p.m.  (NY  time);  dired  dial  l^^^^^^lo^on 
being  surveyed  to  New  Yort«  City.  Indude  any  federal,  state,  tocal  or  excise  tax  that  is  apphcabte.  Order  d  chdce:  ATAT  Regional  Senr- 

Legal  servtoes  —  Hourty  rate  tor  preparing  a  simpte  wiM  or  trust  or  tor  real  estate  dosing.  II  lee  vanes,  rxAe  in  comments.  

Lettuce,  fresh  —  Price  per  pound  d  weberg  lettuce.  II  tettuce  is  sdd  by  the  head,  report  the  pnce  and  weight  d  an  average  he«t  Fmd 

equivalent-size  heads  at  each  store.  Nde  quality  in  comments.  Order  of  choice:  Availabte  Brand 
Upstick  —  One  tube  ol  lipstick.  Order  ol  choice:  Revton  Siper  Lustrous,  Revlon  Moondrops.  LX>eal. 
Living  rm  chair  tst  —  Ftexsted  Rediner  or  equivatent.  ^  ,^^      .    «_«^^ 

Living  room  chair  —  Ftexsted  Rediner  or  equivatent.  Indude  shipping  and  handHng.  Order  ol  choice:  JC  Penney  s.DamarK  

Lundi  —  Price  for  a  tench  consisting  ol  a  cheeseburger  ptetter  with  fries  and  small  soft  drink.  Order  of  chdce:  Denny's  type.  TGIF  type. 

Chart  House  type.  .,       ^  ,     ■ 

Lundi  meat- 8  OZpkg.  Order  ddK)k»:  Oscar /Mayer  Sotogria.  Oscar  Mayer  OjffoSatejnt ..       .  ,^„^.  _,  ^„„  ,,,^-fr  us 

Magazine  —  Store  price  (nd  publisher's  price  unte^  that  is  the  store  pnce)  tor  a  singte  copy.  Order  d  choice,  rme,  mwzwom.  ik> 

NowsAV^orid  Roooft 
Man's  dress  shirt  —  White  or  soUd  cotor.  tong  steeve.  button  cuff,  plain  cdter  dress  shirt,  approximately  35%  cotton  65%  Potit^erA 

dress  shirt  will  have  exad  cdter  and  sleeve  sizes.  Exampte:  15  1/2"  colter.  34"  steeve.  Order  d  dtdce:  Arrow.  Van  Heusen.  Moose 

Creek. 
Man's  haircut  —  Man's  typkal  haircut.  Do  nd  indude  wash.  _     ^      _,..  ,..w.^  -ror^r-*..  Akin  rv-  nwi  v  rw^iir  nt 

Man's  jackd  -  Mans  summer  weight  denim  jadtd  from  catatog.  Relaxed  fit  and  madwie  washabte.  TROPICAL  AND  DC  ONLY.  Order  d 

chdce:  JC  Penney's.  Eddie  Bauer.  _  ..      ^  ■. rk-*-,  ^  ,*-w«.  ufr-v^iit 

Man's  jeans  —  Regular  toose  fit,  non-designer  jeans.  Do  nd  price  bteached.  stone-washed  or  designer  )eans.  Order  d  choice,  wranglers. 

Rustlers.  Lee's  regular  KL 
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Man's  shoes  —  1 00%  l«ath«r  wing  lips  or  plain  toe.  Order  of  choice:  Rockpoit.  Boslonian. 

Man's  suit  —  Man's  suit  from  catalog,  double  breasted  worsted  wool,  ventless  beck.  Include  shipping  and  handHng.  Older  of  choice: 
Panney's,  Bachrach. 

Man's  undershirt  —  White  100%  cotton  uridershirts  with  short  sleeves,  set  of  ttwee.  If  not  in  set  of  three,  report  the  number  of  undershirts  in 
package.  Order  of  choice:  Fruit  of  the  Loom,  Hanes. 

Margarine  —  Four  stKks  (1  LB).  Do  not  price  reduced  fat  variety.  Order  of  choice:  Bki»  Bonnet,  Parkay. 

Milk,  2%  —  Galkm  (128  FL  OZ).  2%.  Order  of  choice:  Store  brand 

Mortgage  interest  —  Current  interest  rate  for  a  30-year  toan  on  the  average  house  assuming  80  percent  financing. 

Motor  scooter  —  Price  kx  a  50  CC  scooter.  One  seater  with  electric  start,  oil  injection  2-stroke  engine.  Order  of  choice:  Yamaha  JOQ  CY 
50,  Honda  EUta  SA  50. 

Movie  theater  —  Typical  aduK  price  tor  regular  length,  current-release  (currently  advertised  on  television)  evening  film.  Report  weekend 
evenirig  price  if  different  from  weekday. 

Moving  —  Prk:e  per  hour  tor  a  wi(hii>-city  move,  two  men  with  enctosed  van.  Include  any  van  rental  fees.  Do  not  inctode  any  extra  insur- 
ance options  or  specialty  packaging  options,  htote  number  of  men  if  other  than  two  used. 

Non-aspim  pain  rel  —  Price  tor  60  tablets  of  extra-strength  Tylenol.  Do  not  price  caplets  or  gelcaps. 

Norv-broker  mtt  tow  —  Obtain  monthly  rent  tor  three  room,  one  bedroom  ,  one  bath  apartments  (average  size  roughly  600  sq  ft.).  If  pos- 
sible, obtain  square  tootage.  age,  room  count  whether  utilities  are  irKtoded  and  special  amenities. 

Non-broker  md  mid  —  Obtain  monthly  rent  for  tour  room,  two  bedroom  .  one  bath  apartments  (average  size  roughly  900  sq  fL).  If  poavkHa. 
obtain  square  footage,  age.  room  count  whettter  utilities  are  included  and  special  amenities. 

Nor>-t>roker  mtt  upr  —  Ot>tain  monthly  rent  tor  tour  room,  two  bedroom  .  two  tMrth  townhouse  or  detached  house  (average  size  roughly 
1 100  sq  ft.).  If  possible,  obtain  square  tootage.  age.  room  count  wttether  utilities  are  included  and  special  amenities. 

Oranges,  fresh  —  Price  per  pound  of  loose  VALENCIA  oranges.  If  only  bagged  oranges  are  available,  also  report  the  weight  of  tt>e  bag. 
Note  quality  In  comments.  Order  of  choice:  Calitomia  Valencia,  Ftortoa  Valencia. 

Parcel  post  —  Cost  of  mailing  a  5  pound  package  to  each  of  the  following  cities:  Chicago,  Los  Angeles,  New  York  Order  of  choice:  United 
States  Postal. 

Peaches,  canned  —  16  OZ  can  sliced  yeltow  ding  peaches.  Do  not  price  lite  or  juice  pack.  Order  of  chotoe:  Ut)by,  Del  Monte. 

Peas,  frozen  —  16  OZ  package  of  frozen  peas.  Do  not  price  peas  with  sauce  or  Green  Giant  Select.  Order  of  choice:  Green  Giant.  Biix/a- 
eye,  Hanover. 

Pen  —  10  pack  rourKl  stick  medium  pen.  Order  of  choice:  Sic  Round  Stic.  Paper  Mate. 

Pest  control  —  Price  for  basic  pest  control  maintenaiKe  (one  visit  to  control  crawling  insects,  not  wood  eating),  based  on  the  instoe  of  a 
1.200  sq.  ft.  single  story  home.  Price  toltow-up  maintenance  only,  not  ttie  initial  applicatton. 

Pel  food  —  Price  tor  5.5  OZ  can  of  cat  tood.  Order  of  choice:  PurwM.  9  Lives,  Whiskas. 

Piarw  lessons  —  Private  lesson  for  a  beginner  one-half  hour  in  length.  Price  through  a  music  studto  if  possible. 

Plant  food  —  8  OZ  container  of  liquid  indoor  plam  food.  Order  of  choice:  Mvmde  Grow. 

Pork  chops,  bone  In  —  Price  per  pound  of  an  average  size  USDA  graded  (select  not  choice )  package.  Do  not  price  family-pack,  value- 
pack,  super-saver  pack  or  equivalent.  Do  not  price  frozen  chops.  Order  of  choice:  Center  cut  rib  chop.  Loin  chop  with  bone. 

Postage  stamp  —  First  Class  postage. 

Potatoes  —  5  LB  bag  of  Russet  baking  potatoes.  Do  not  price  toose  potatoes.  It  5  I)  bag  is  not  available,  substituta  nearest  size  bag  and 
note  price  and  size.  Do  not  price  wftite.  red  or  new  potatoes.  Note  quality  in  comments.  Order  of  choice:  Available  Brand. 

Real  estate  tax  low  —  Current  real  property  tax  rate,  any  special  charges  that  are  added  to  the  tax  bM  and  any  homestead  credits  that 
might  be  deducted  from  the  bM.  Report  wt)en  properties  were  last  assessed  and  to  what  base  year  the  tax  rate  shouU  be  applied.  Report 
wtien  rates  are  certified  and  wtien  biNs  are  mailed. 

Real  estirte  tax  mid  —  Current  real  property  tax  rate,  any  special  charges  that  are  added  to  the  tax  biN  and  any  homestead  credits  that 
might  be  deducted  from  the  bill.  Report  when  properties  were  last  assessed  and  to  wtiat  base  year  the  tax  rate  shouW  be  applied.  Report 
when  rates  are  certified  ar)d  when  bills  are  mailed. 

Real  estate  tax  upr  —  Current  real  property  tax  rate,  any  special  charges  that  are  added  to  the  tax  biN  and  any  homestead  aedits  tttat 
might  be  deducted  from  the  bill.  Report  when  properties  were  last  assessed  and  to  what  base  year  the  tax  rate  shouU  be  applied.  Report 
wt>en  rates  are  certified  ar>d  \Mtien  i>ills  are  mailed. 

Red  roses,  fresh  cut  —  One  dozen  tong  stemmed,  fresh  cut  red  roses.  Do  not  price  boxed  or  arranged. 

Refrigerator  —  No-4rost  top-mount  20.5  to  21 .5  cubk;  ft.  refrigerator  with  reversible  doors,  glass  shelves,  moisture  controlled  crisper  draw- 
ers, and  meat  drawer.  Door  contains  or>e  or  more  covered  compartments  and  adjustat)le  bins.  Freezer  has  adjustable  wire  shelves,  door 
bins  and  ice  trays.  Do  not  price  models  with  ice  makers,  chilled  water  dispensers,  or  other  extra  features.  Order  of  choice:  Maytag 
RTD2100DAE.  General  Electric  TBX21ZAX.  Whirlpool  ET21DKXD. 

Regional  newspaper  —  Price  tor  one  year  of  home  delivery  of  the  largest  selling  daily  regnnal  paper  (inctoding  Sunday  editton)  dntributed 
in  the  area.  Do  not  Inctode  tip.  In  Alaska,  price  the  major  Anchorage  newspaper.  In  Hawaii,  price  the  major  Honduto  newspaper. 

Rental  car  —  Cost  tor  daily  and  weekly  rental  rate  of  an  economy  dass  autonrrabHe.  Obtain  costs  with  leasing  company's  recommended  in- 
surance packages.  Price  with  unlimited  mileage,  and  assume  automobile  is  rented  and  returned  to  the  same  tocatton  and  with  a  ton  tank 
of  gas.  Do  not  price  weekend  rates  or  special  prontottonal  rates  whwh  apply  to  specific  areas.  Order  of  choice:  Hertz.  Avis.  National. 

Renter  insur  low  —  Report  price  of  HO-4  type  coverage;  assume  value  of  contents  at  $25,000. 

Renter  insur  mid  —  Report  price  of  HO-4  tyige  coverage;  assume  vahje  of  contents  at  $25,000. 

Renter  insur  test  1  —  Report  price  of  HO-4  type  coverage;  assume  vatoe  of  contents  at  $25,000. 

Renter  Insur  test  2  —  Reix>rt  price  of  HO-4  type  coverage;  assume  vatoe  of  contents  at  $35,000. 

Renter  Insur  test  3  —  Report  price  of  HO-4  type  coverage;  assume  value  of  contents  at  $45,000. 

Renter  Insur  upr  —  Report  price  of  HO-4  type  coverage;  assume  value  of  contents  at  $30,000. 

Round  roast  boneless  —  Price  per  pound  of  an  average  size  USDA  graded  (select  not  choicef)  package.  Do  not  price  family-pack,  value- 
pack,  super-saver  pack  or  equivalent  Do  not  price  frozen  roast.  Order  of  choice:  Boneless  rump,  Sirtoin  tip  roled,  Boneless  top  round. 

Round  steak  boneless  —  Price  per  pound  of  an  average  size  USDA  graded  (select  not  choict)  package.  Do  not  price  family-pack,  valua- 
pack.  super-saver  pack  or  equivalent.  Do  not  price  frozen  steak.  Order  of  choice:  BorMless  beef  round.  Boneless  top  round.  Boneless 
bottom  rrxj. 

Round  trip  Chnago  —  Price  tor  lowest  cost  round  trip  tkicel  to  Chtoago,  IL  with  2  week  advance  reservatton.  Disregvd  restrictnns.  super- 
saver  fares  and  special  promolnns.  (In  reference  area,  price  all  flights  from  rtational  Airport) 

Round  trip  LA  —  Price  tor  towest  cost  round  trip  tKfcet  to  Los  Angeles,  CA.  Disregard  restrictions,  super-savar  fares  and  special  pro- 
motions. (In  reference  area,  price  aH  fVghls  from  Nattonal  Airport.) 
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Round  trip  Miami  —  Price  for  towest  cost  round  trip  ticket  to  Miami,  FL  with  2  week  advance  reservation.  Disregard  restrictions,  super- 
saver  fares  and  special  promotions.  (In  reference  area,  price  all  flights  from  National  Airport.) 

Round  trip  NYC  —  Price  for  towest  cost  round  trip  tk*et  to  New  Yortc,  NY  with  2  week  advance  reservation.  Disregard  restrictions,  super- 
saver  lares  and  special  promotions.  (In  reference  area,  prtoe  all  fares  from  Nattonal  Airport.) 

Round  trip  Omaha  —  Price  for  towest  cost  round  trip  tk*et  to  Omaha  NE.  with  2  week  advance  reservation.  Disregard  restricttons.  super- 
saver  fares  and  special  promotions.  (In  reference  area,  price  all  fights  from  National  Airport.) 

Round  trip  Seattle  —  Price  for  towest  cost  round  trip  tk*et  to  Seattle.  WA  with  2  week  advance  reservatton.  Disregard  restnctions.  super- 
saver  fares  and  special  proniottons.  (In  reference  area,  prtoe  all  flights  from  Nattonal  Airport.) 

Round  trip  St.  Louis  —  Price  for  towest  cost  round  trip  tk*et  to  St.  Louis,  MO  with  2  week  advance  reservation.  Disregard  restrictions, 
super-saver  fares  and  special  promottons.  (In  reference  area,  price  all  flights  from  National  Airport) 

Salt  —  26  OZ  box  of  todized  salt.  Do  not  price  sea-satt.  kosher-styte  salt  etc.  Order  of  choice:  Morton.  Ivory.  Regional  Brand. 

Shampoo  —  15  ounce  bottle  of  shampoo  tor  normal  hair.  Order  of  choice:  Suave,  VOS,  White  Rain. 

Snack  cake  —  Package  of  two  celtophane  wrapped,  aeam-filled  sponge  cake  deserts.  Do  not  price  fresh  baked  desserts,  boxed,  or  lamily 
packs.  Order  of  chotoe:  Hostess  Twinkees,  Krispy  Kreme.  Hostess  Cupc^es. 

Snack  food  —  6  OZ  bag  or  box  of  regular  potato  chips.  Order  of  chotoe:  Ruflles,  Lays. 

Soft  drink  —  2  liter  plastic  bottte.  Order  of  chotoe:  Coca-Cola,  Pepsi. 

Spaghetti,  dry  —  16  OZ  box  or  bag.  Do  not  price  store  brand.  Order  of  chok»:  Creamette,  American  Beauty  Missktn. 

Sugar,  granulated  —  5  LB  bag  of  granulated  cane  or  beet  sugar.  Do  not  price  superfine  or  generic.  Order  of  choice:  Non-store  brand. 

Store  brand. 
Taxi  fare  —  Cost  of  a  tour-five  mUe.  10  minute  taxi-cab  ride.  Trip  should  begin  and  end  within  the  county  or  city  limits  of  each  survey  area. 

Do  not  price  cost  toraddibonal  passengers,  msh-hour  fares  or  cost  for  handling  or  carrying  of  packages  or  luggage. 
Telephone  service  —  iwtonthly  cost  tor  unmeasured  touchtone  senrice.  Indude  tax.  Do  not  indude  options  such  as  can  waiting,  call  kxward- 

ing  or  fees  for  equipment  rental.  ^^ 

Telephone,  celkilar  —  Cost  of  bask:  monthly  ceHular  phone  service  plus  10  prime-time  2  minute  cals  per  month.  Do  not  pnoe  special  oi- 

Tennis  baHs  —  Can  of  three  heavy-duty  felt,  yeltow.  tennis  balls.  Do  not  price  special  gas-fiHed  or  premium  tennis  bals.  Order  of  chotoe: 

Termite  treatmnt  tst  —  Cost  of  initial  treatment  and  annual  maintenance  tor  Sentricon  -  type  termite  bait  treatment  for  a  typcrt  singto  tam- 

iy  dweMng  meeting  mkWte  income  profile.  Order  of  chotoe:  Santnicon. 
Tetracycline  —  Price  of  40  capsules  of  tetracycline,  250  milligram  strength.  Record  whether  genenc  or  non-genenc  M  price  dHlers  record 

both  prices  in  oonwnent  area. 
Toilet  tissue  —  Regular  4  rol  pack.  Do  not  price  family-pack,  doubto  roll,  vakie-pack,  super-saver  size  package,  or  equivalent.  Order  of 

chotoe:  CottoneHe,  Northern,  Channin. 
Tomatoes,  fresh  —  Price  per  pound  of  medkinrj-eize  tomatoes.  Do  not  price  organto,  hydro,  ptom,  or  extra  fancy  tomatoes.  Note  quaWy  m 

comments.  Order  of  chotoe:  Availabto  Variety. 
Tuna,  cwned  —  Chunk  light,  packed  in  water  (6.0  oz  to  6.13  oz).  Do  not  price  fancy  styte.  Order  of  chotoe:  Star  Kst.  Chicken  of  the  Sea, 

Bumble  Bee. 
Two-sBca  toaster  —  Two-slice  toaster,  chrome  body,  wide  stol  with  pastry  defrost  setting.  Order  of  chotoe:  Proctor-SMex  T620B.  ProOor 

SHex  22100. 

Unctog  drain  —  Price  to  unctog  kitchen  sink  drain  by  mechantaal  means  (small  snake  or  auger,  etc.).  Assume  dog  is  in  the  ptombng  mside 
the  house,  not  In  the  yard.  Price  the  job.  If  job  rate  not  availabto.  obtain  minimum  labor  rate  charge  for  auger  and  travel.  If  provided  a 
price  range  use  tow^end  quote  because  this  is  a  simpte  dog.  Exclude  extra  charge  tor  excess  travel,  overtime,  weekend  or  emergences. 

Vacuum  —  Upright  vacuum  cleaner  with  approximately  12  amps.  120  volts,  minimum  5  above-the-floor  attachments,  height  a^ustment 
regular  bag  and  20  to  25  toot  cord.  Order  of  choice:  Eureka.  Hoover.  Dirt  DevU. 

Veterinary  sennces  —  Typtoal  fee  tor  general  office  visit  tor  a  small  dog.  

Vkleo  recorder  —  VCR  with  4  vtoeo  heads,  doubto  azimuth,  unified  TV/VCR  remote,  one-year  eight  event  timer,  auto  tradong,  LED  Re- 
play, and  HI-FI  stereo.  Order  of  choice:  Sony  SLV740,  JVC  HRJ620.  Zenith  VR4205. 

Video  rental  —  Price  to  rent  one  video  tape.  Saturday  night  (l  day  or  minimum  rental  period)  rate,  fton-member  fee.  Do  not  price  new  re- 
toases,  oWtos  or  dasstos  where  price  is  different  from  a  regular  rental. 

Washing  machine  —  Super  capacity  washing  machine  with  3  water  temperatures,  8  wash  cydes,  3  water  tevels.  white  porcelain  no,  self- 
dean  lint  filter,  fabric  softener  dispenser  and  2  speed  combinations.  Order  of  chotoe:  Maytag  LAT9604,  General  Bectnc  WWSR3O90T. 

Whirtpool  LSC8244D.  ..„  ._  — . 

Water  biN  —  Average  monthly  consumptton  in  gaHons  and  dollars;  customer  servtoe  charge;  cost  tor  first  xxx  galons;  cost  tor  over  xxx  gai- 

tons 
Window  shade  —  Window  shade  from  catatog  light-fillering  unfringed  37.5"  width  window  shade.  Order  of  choice:  JC  Penney^,  Smith  and 

NoUe. 
Wine  at  home  —  1.5  L  of  Chablis  blanc.  Order  of  chotoe:  GaMo, /ngfenoolc 

Wine  away  —  Price  one  glass  of  house  white  wine.  Order  of  chotoe:  House  Brand.  ^^ 

Wom«i's  accessory  —  Split-grain,  cowhide  teather,  checkbook  dutch  waNet  Do  not  price  eel  skin,  snake  skin  or  other  variebes.  Onter  of 

chotoe:  Mk:hael  Stevens,  Mundi,  CaMac  r^       .  ^         ^  /=>*.  /=^ 

Woman's  btouse  —  100  %  polyester,  white,  tong  stoeve,  button  front  btouse  witti  minimum  tnm.  Order  of  choice:  Wrapper.  G»te,  Girts. 

^2arfo*  ^^ttricfi/    an 

Woman's  coat  —  100  %  wool,  double-breasted  coat.  Indude  shipping  and  handfina  ALASKA  AND  DC  ONLY.  Order  of  choice:  JC 

Penrtefs.  Donnytxook.  ChadwKks.  .  ^  ^       ^  :,    .,_  rw«- 

Woman's  cut  &  styte  —  Regular  servtoe  tor  a  woman's  cut  and  styted  btow  dry.  Indude  wash  but  do  not  ndude  curtmg  ton  if  extra.  Pnce 

hair  satons  in  major  department  stores  and  malls.  ,.   a^  ,„  _.: ,  __^ 

Woman's  dress  —  Steeved  shirtwaist  dress  appropriate  tor  office  attire.  Exdude  any  unusual  ornamentation.  Dress  shouW  be  unlned  and 

100%rayonor  100%  polyester  with  or  without  a  belt  Order  of  chotoe:  SrewarrA«en,  Lesley  Fay,  CaWornia  Design.  

Woman's  shoes  —  Plain  woman's  punp  styte  shoes  with  enctosed  heel  and  toe.  teather  uppers  and  ttte  rest  of  man-made  matenals.  Heel 

height  shouW  be  approximately  two  inches.  Do  not  price  shoes  w/omamentatton  or  extra  thick  heals.  Order  of  chotoe:  Naturakzer. 

Woman's  slada  —  Misses  unlined  slacks  appropriate  tor  office  attire.  The  stocks  shouW  be  abtendof  cotton  and  polyester  wUh  or  without 
a  belt  Do  not  price  elastfc  waist.  Order  of  chotoe:  Oonnkaony,  Alfred  Duwier,  Fuodamencaf  Thirvs. 
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Woman's  swaatar  —  Woman's  swaatar  from  caiaioo.  Cotton  knit  crawnack  puNovar 
Panney's,  Lands  End. 


Machina  «vashabla.  Ordar  of  choica:  JC 


Appendix  6.— Principal  Pricing  Changes 

(For  Homa  Sala  and  Rantal  Communitias  saa  Appandfac  q 


Currant 


1.  Boy's  polo  shirt  

2.  Cordtess  aiactric  driN  „ „ 

3.  CaNular  taiaphona  sarvica  

4.  Windshiald  (autoglass)  raplacamant  (Alaska  only)  

5.  Private  K-12  Educatmn  _ 

6.  Hospital  attarxjant  (Puerto  Rk»  only)  

7.  Air  ambulance  insurance  (Virgin  Islands  only) 

8.  Ground  beel:  25%  to  30%  fat  content 

9.  Wafflas:  package  of  8  frozen  waffles  

10.  DisposaUa  diapers:  34  to  36  count _ 

11.  Fruit  drink:  64  fl.  oi.  can 

12.  Potatoes:  5  to.  bag  „ „ 

13.  AppMancas.  electrical  aquipmerM.  and  hariKvara:  elec- 
trical/appliance, hart^fvare.  and  Sears  stores. 


Previous 


14. 
15. 
16. 
17. 
18. 


Fast  food:  McOorurids  and  Pizza  Hut 

Breakfast:  Denny's,  and  Holiday  Inn  type 

Lunch:  Denny's  and  TGIF  

Dinner:  Denny's.  TGIF.  and  Chart  House  types 
Not  sun/eyed 


19.  Roundtrip  airfares  to  multipla  k)cations,   inckMing 
Omaha. 

20.  Legal  services:  simple  w»« 


Not  surveyed  

Not  surveyed  ..._ 

Not  surveyed  

Not  surveyed  

Not  surveyed  _. 

Not  surveyed  

Not  surveyed  

Ground  baef:  25%  fat  content 

Wafflas:  package  of  frozen  vrnfRas 

Disposable  diapers:  36  count „ 

Fruit  drink:  46  II.  oz.  can . 

Potatoes:  10  K>.  bag  

AppliarKas.    electrical    equipment,    and 

hardware:     eiactricaVapplianoa     and 

hardware  stores. 
Fast  kxxJ:  McDonaMs  and  Burger  King  .. 

Denny's  and  Bob  Evans 

Lunch:  Denny's  and  Sizzlars _ 

Dinner  Denny's  and  Sizzlars 

Snowbtower,    skiing,    woman's    boots, 

jacket,   man's  boots,  insulated  shirt. 

paika.  and  roller  skating. 
Roundtrip  airfares  to  mul^M  tocatkxts  ... 

Legal  sarvicas:  real  estate  cfc>sing 


Reason 


New  Item. 


Naw  item. 

New  item. 

Naw  Item. 

Naw  item. 

Okl  specification  too  raslrkMve. 

Spacilication  improves  price  comparison. 

Change  Improves  price  comparison. 

Change  Improves  price  comparison. 

Change  improves  price  comparison. 

Sears  avaiUbta  in  most  areas. 


More  wkMy  used  outlet. 
More  widely  used  outlet 
Sizzlers  out  of  business. 
Sizzters  out  of  business. 
Winter  Items. 


Expands  cost  intormation  base  to  irKluda 

Mktwestem  destinatk>n. 
Mora  wkMy  used  sarvica. 


APPENDIX  7— CONSUMPTION  GOOOS  AND  SERVICES  ANALYSIS 

(1997  Survey] 


Categories 


Ancfiorage.  AK: 

1.  Food  At  Home  

2.  Food  Away  From  Home 

3.  TotMcco  

4.  Akx)hol  

5.  Furnishings  and  HousehoM  Operatkxis 

6.  Ctothing 

7.  Domestic  Services 

8.  Professional  Servicas  _ 

9.  Personal  Care , 

10.  Recreation 

Total  weights 

Total  indexes: 

Lower  

MkMe 

Upper 

Fairbanks.  AK: 

1.  Food  At  Home  

2.  Food  Away  From  Homa 

3.  Tobacco 

4.  Akx)hol  

5.  Furnishings  and  HousahoU  Oparations 

6.  Ctothing  

7.  Domestic  Services  

8.  Professional  Services  

9.  Personal  Care 

10.  Recreation 


Category 
indexes 


114.09 
113.33 
111.36 
103.94 
101.51 
106.96 
103.29 
96.56 
107.64 
116.85 


114.99 

118.84 

106.38 

108.06 

105.76 

103.54 

94.98 

86.32 

98.69 

121.00 


Lower  income 


Weights*        Subtotal 


26.86 

13.59 

2.91 

2.49 

15.19 

13.34 

1.80 

6.97 

3.58 

13.28 


100.00 


26.85 

13.59 

2.91 

2.49 

15.19 

13.34 

1.80 

6.97 

3.58 

1328 


30.63 

15.40 

324 

2.59 

15.42 

1427 

1.86 

6.73 

3.85 

15.52 


MkMte  income 


Weights*        Subtotal 


109.51 


30.87 

16.15 

3.10 

2.69 

16.06 

13.81 

1.71 

6.02 

3.53 

16.07 


23.89 

1426 

2.41 

2.52 

16.35 

13.95 

2.03 

6.81 

3.49 

1429 


lOP.OO 


23.89 

1426 

2.41 

2.52 

16.35 

13.95 

2.03 

6.81 

3.49 

1429 


27.26 

16.16 

2.68 

2.62 

16.60 

14.92 

2.10 

6.58 

3.76 

16.70 


Upper  income 


Weights*        SutMotal 


109.38 


27.47 

16.95 

2.56 

2.72 

17.29 

14.44 

1.93 

5.88 

3.44 

1729 


21.11 

14.88 

1.95 

2.54 

17.45 

14.53 

223 

6.66 

3.41 

1524 


100.00 


24.08 

16.86 

2.17 

2.64 

17.71 

15.54 

2.30 

6.43 

3.67 

17.81 


21.11 

14.88 

1.95 

2.54 

17.45 

14.53 

223 

6.66 

3.41 

1524 


10921 


2427 

17.68 

2.07 

2.74 

18.46 

15.04 

2.12 

5.75 

3.37 

18.44 
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APPENDIX  7— CONSUMPTK)N  GOODS  AND  SERVK5ES  ANALYSIS— Continued 

(1997  Swvey] 

Category 
indexes 

Lower  Income 

MkMe  income 

Upper  income 

Categories 

Weights* 

Subtotal 

Weights* 

Subtotal 

Weights* 

Subtotal 

Total  weights 

100.00 

..* 

100.00 



100.00 

Total  Indexes: 

Lower - 

MMdte  

Upper 

...■.■■^■.•■•••••- 

110.01 

lojjiiif 





109.94 

Juneau,  AK: 

1   Cnad  At  Home           

122.34 
126  JX) 

98.85 
112.09 
109.76 
10720 
102.96 

93.88 
123.76 
139.96 

26.85 

13.59 

2.91 

2.49 

15.19 

1334 

1.80 

6.97 

3.58 

1328 

32.85 

17.12 

2.88 

2.79 

16.67 

14.30 

1J5 

6.54 

4.43 

18.59 

23.89 

1426 

2.41 

2.52 

16.36 

13J5 

2.03 

6.81 

3.49 

1429 

2923 

17.97 

238 

2.82 

17.95 

14.95 

2.09 

6.39 

4.32 

2aoo 

21.11 

14.88 

1J5 

2S4 

17.45 

1453 

223 

6.66 

3.41 

1524 

2553 

9  Ffwl  Awav  From  Home  

18.75 

3.  Tobacco 

4  Alcohol            

153 
255 

5.  Furnishings  and  HousahoW  Oparations  .„... 

6.  Clothing - 

7.  Domestic  Sarvicas 

8.  Prolassnnal  Sarvnes  - 

9.  Parsonal  Care 

10.  Recreation »« 

19.15 

1558 

750 

625 

422 

2153 

Total  weights .«..««... 

■  ■■■■■■•••»■••■*• 

100.00 

.„„. 

100.00 

100XX) 



Total  indexes: 

Lower ~ 

miitiijio               



11&02 



"liaiib 



.«»««..—.••.. 

UPP« 

118.19 

Nome.AK: 

1  Food  At  Home    "••• 

165.41 
14526 
114.44 
11522 
122.80 
114.79 
107.90 
97.81 
115.04 
174.48 

26.85 

13.59 

2.91 

2.49 

15.19 

13.34 

1.80 

6.97 

3.58 

1328 

44.41 

19.74 

3.33 

zxr 

18.65 

15.31 

1.94 

6.82 

4.12 

23.17 

23.89 

1426 

2.41 

2.52 

16.35 

13.96 

2.03 

6.&1 

3.49 

1429 

39.52 

20.71 

2.76 

2.90 

2aoe 

16.01 
219 
6.66 
4.01 

24.93 

21.11 

14J8 

1.95 

254 

17.45 

1453 

223 

656 

3.41 

1524 

34.92 

2.  Food  Away  From  Homa 

3.  Tobacco 

4.  Atoohol  

5.  Furnishings  and  HousahokJ  Oparations 

2151 
??? 

253 
21.43 
1658 

7  fVwnAslk:  Sarvicas       

2.41 

8.  Profasstonal  Sanncas  

9.  Parsonal  Cara 

10.  Recreation 

651 

3.92 

2659 

Total  weights - 

- 

100.00 

100.00 

.. ..„ 

100.00 



Total  indexes: 

Lower - 

Middte 

Upper ., 





140.36 



^isiJ7 



13923 

Honokjhj,  HI: 

1   Food  At  Home        

136.63 
118.58 
116.44 
10629 
10920 
107.94 
94.54 
86.14 
115.19 
113.19 

26.85 

13.59 

2.91 

2.49 

15.19 

13.34 

1J0 

6.97 

3.58 

1328 

36.69 

16.12 

3.39 

2.65 

16.59 

14.40 

1.70 

6.00 

4.12 

15.03 

23.89 

1426 

2.41 

2.52 

16.35 

13.95 

2.03 

6.81 

3.49 

1429 

32.64 

16.91 

2.81 

2.68 

17.85 

15.06 

1.92 

5.87 

4.02 

16.17 

21.11 

1458 

155 

254 

17.45 

1453 

223 

656 

3.41 

1524 

2854 

17.64 

3.  Tobacco  

4.  Alcohol  " 

5.  Furnishings  and  HousahoU  Oparatkxis  . — 

6.  CUthing 

7.  Domestic  Sanricas — 

8.  Profassionai  Services  ...~ 

9.  Personal  Cara - 

10.  Racraation 

227 

2.70 

19.06 

15.68 

2.11 

5.74 

3.93 

1725 

Total  weights 

100.00 

100.00 

100.00 



Total  mdaxas: 

Lower 

MiddU  

Upper 

..»._. ».. 

; — 

116.69 



i'liW 



11522 

Hio,  HI: 

1  Food  At  Homa  — .. -~~...« 

137.50 
11226 
113.98 
102.70 

26.85 

13.59 

Z91 

2.49 

36.92 

1526 

3.32 

2.56 

23J9 

1426 

2.41 

252 

.-V85 

16.01 

2.75 

2.59 

21.11 

1458 

156 

254 

29.03 

2.  Food  Away  From  Homa 

3.  Tobacco 

16-70 
222 
251 
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Categories 

mSm 

Lower 

income 

Middle 

income 

Upper  mcome 

Weights* 

Subtotal 

Weights* 

Subtotal 

Weights* 

Subtotal 

5.  Furnishings  and  Househotd  Operations  

6.  Clothing 

7.  Oonf>estic  Servicat — ,;.... 

8.  Professional  Services  

fl  Pnr^onAJ  Cjara              

106.01 
104.43 
82.09 
90.32 
104.42 
112.18 

15.19 

13.34 

1.80 

6.97 

3.58 

13.28 

16.10 

13.93 

1.48 

6.30 

3.74 

14.90 

16.35 

13.95 

2.03 

6.81 

3.49 

14.29 

17.33 

14.57 

1.87 

6.15 

3.64 

16.03 

17.45 

14.53 

223 

6.66 

3.41 

1524 

18.50 

15.17 

1.83 

6.02 

3.56 

10.  Recreation „ 

17.10 

Total  weights                 

100.00 

1M.00 

- 

100.00 

Total  indexes: 





114.51 

• 

IVMiflt              

ii3.se 



Uppw  - 

112.74 

Kaifcia  Kona.  HI: 

1  Food  At  Home  

138.62 
134.09 
113.98 
104.16 
107.43 
113.56 
96.14 
101.45 
102.87 
123.40 

26.85 

13.59 

2.91 

2.49 

15.19 

13.34 

1.80 

6.97 

3.58 

13.28 

37.22 

18.22 

3.32 

2.59 

16.32 

15.15 

1.73 

7.07 

3.68 

16.39 

23.89 

14.26 

2.41 

2.52 

16.35 

13.95 

2.03 

6.81 

3.49 

14.29 

33.12 

19.12 

2.75 

2.62 

17.56 

15.84 

1.95 

6.91 

3.59 

17.63 

21.11 

14.88 

1.95 

2.54 

17.45 

14.53 

223 

6.66 

3.41 

1524 

2926 

2  Food  Awav  From  Home  ._ 

19.95 

3   TotMCOO                                              

222 

4  Alcohol  

2.65 

5.  Furnishings  and  Household  Operations 

6.  Clothing 

18.75 
16.50 

7  Domestic  Services  

2.14 

8.  Professional  Services  ............~~.........«....... 

6.76 

9.  PersoruU  Care 

10.  Recreation 

3.51 
18.81 

Total  weights ~ _ 

" 

100.00 

100.00 

100.00 

* 

Total  ndexes: 

Lower 

121.69 

Middto 

121.09 

UPP« - 

120.56 

Kauai  County.  HI: 

1.  Food  At  Home  „..; 

2.  Food  Away  From  Home _. 

3.  Tobacco  

4.  Alcohol  ._ 

145.50 
118.12 
120.05 
100.44 
109.20 
109.28 
83.10 
98.04 
113.22 
114.67 

26.85 

13.59 

2.91 

2.49 

15.19 

13.34 

1.80 

6.97 

3.58 

13.28 

39.09 

16.05 

3.49 

2.50 

16.59 

14.58 

1.50 

6.83 

4.05 

15.23 

23.89 

14.26 

2.41 

2.52 

16.35 

13.95 

2.03 

6.81 

3.49 

14.29 

34.78 

16.84 

2.89 

2.53 

17.85 

1524 

1.69 

6.68 

3.95 

16.39 

21.11 

14.88 

1.95 

2.54 

17.45 

14.53 

223 

6.66 

3.41 

1524 

30.73 

17.58 

2.34 

2.55 

5.  Furnishings  and  Household  Operations 

6.  Clothing 

7.  Domestic  Services 

19.06 

15.88 

1.85 

8.  Professional  Services  

9.  Personal  Care — 

10.  Reaeation 

6.53 

3.86 

17.48 

Total  weights  

100.00 

100.00 

100.00 

Total  indexes: 

Lower 

119.91 

Middto 





118.84 



Upper 

117.86 

Maui  County.  HI: 

1.  Food  At  Home  

150.23 
128.95 
123.75 
101.77 
109.52 
102.93 
86.47 
91.14 
111.33 
115.88 

26.85 

13.59 

2.91 

2.49 

15.19 

13.34 

1.80 

6.97 

3.58 

13.28 

40.34 

17.52 

3.60 

2.53 

16.64 

13.73 

1.56 

6.35 

3.99 

15.39 

23.89 

14.26 

2.41 

2.52 

16.35 

13.95 

2.03 

6.81 

3.49 

.     1429 

35.89 

18.39 

2.98 

2.56 

17.91 

14.36 

1.76 

621 

3.89 

16.56 

21.11 

14.88 

1.95 

2.54 

17.45 

14.53 

223 

6.66 

3.41 

1524 

31.71 

2.  Food  A¥Wiy  From  Horrte _. 

3.  Tobacco  

4.  Alcohol  

5.  Furnishings  arKl  Household  Operations 

6.  Clothing „ 

7.  Domestic  Services 

19.19 

2.41 

2.58 

19.11 

14.96 

1.93 

8.  Professional  Services  

6.07 

9.  PersoruU  Care „ 

3.80 

10.  Recreation „ 

17.66 

Total  weights 

100.00 

100.00 

100.00 

Total  indexes: 

121.65 

■  -  ■^ 

Middto 

120.51 
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Appendix  7— Consumption  Goods  and  Services  Analysis— Continued 

(1997  Survey] 


Categories 


Upper 


Guam: 

1.  Food  At  Home 

2.  Food  Away  From  Home ~ 

3.  Tot>acco  

4.  Alcohol  

5!  Furnishings  and  Household  Operations 

6.  Clolhing 

7.  Domestic  Services 

8.  Professional  Services  

9.  Personal  Care 


10.  Recreation 


Total  weights  . 

Total  indexes: 

Lower 

Middle  .... 
Upper 


Category 
indexes 


129.56 

131.98 

81.65 

86.19 

129.97 

108.15 

72.13 

98.53 

115.09 

115.94 


Lower  income 


Weights* 


Guam  Blend:** 

1.  Food  At  Home 

2.  Food  Away  From  Home 

3.  Totacco 

4.  Alcohol  

5.  Furnishings  and  Household  Operations 

6.  Clothing 

7.  Domestic  Services 

8.  Professional  Services  

9.  Personal  Care 

10.  Reaeation 


Total  weights  . 

Total  indexes: 

Lower 

Middle  .... 
Upper 


105.98 

131.98 

76.91 

86.19 

122.58 

103.38 

72.13 

98.53 

10428 

107.08 


26.85 

13.59 

2.91 

2.49 

15.19 

13.34 

1.80 

6.97 

3.58 

1328 


100.00 


Subtotal 


34.79 

17.94 

2.38 

2.15 

19.74 

14.43 

1.30 

6.87 

4.12 

15.40 


Middte  income 


Weights* 


Puerto  Rioo: 

1.  Food  At  Home  

2.  Food  Away  From  Home ~. 

3.  Tot)aoco  • 

4.  Alcohol  

5.  Furnishings  and  Household  Operations 

6.  dottting ~— 

7.  Domestic  Services  

8.  Professional  Services  

9.  Personal  Care - 

10.  Reaeation  „ - 


Total  weights  . 

Total  indexes: 
Lower  ..... 


Upper 


St.  Croix.  VI: 

1.  Food  At  Home  • 

2.  Food  Away  From  Home ~~ 

3.  Tot>aoco »« •— -•• 

4.  Alcohol 

5.  Fumishings  and  Household  Operations 

6.  Clothing 

7.  Domestic  Services 

8.  Professional  Sennces  

9.  Persorial  Care 


104.85 
109.68 
101.82 
117.64 
106.08 
103.92 
58.14 
96.00 
10227 
120.62 


26.85 

13.59 

2.91 

2.49 

15.19 

13.34 

1.80 

6.97 

3.58 

1328 


100.00 


119.12 


28.46 

17.94 

224 

2.15 

18.62 

13.79 

1.30 

6.87 

3.73 

1421 


26.85 

13.59 

2.91 

2.49 

15.19 

13.34 

1.80 

6.97 

3.58 

1328 


100.00 


120.00 

123.45 

61.95 

88.59 

118.35 

112.71 

63.66 

116.13 

117.76 


26.85 

13.59 

2.91 

2.49 

15.19 

13.34 

1.80 

6.97 

3.58 


109.32 


28.15 

14.91 

2.96 

2.93 

16.11 

13.86 

1.05 

6.69 

3.66 

16.02 


106.34 


3222 

16.78 

1.80 

221 

17.98 

15.04 

1.15 

8.09 

422 


23.89 

1426 

2.41 

2.52 

16.35 

13.95 

2.03 

6.81 

3.49 

1429 


100.00 


Subtotal 


Upper  irwome 


Weights* 


30.95 

18.82 

1.97 

2.17 

2125 

15.09 

1.46 

6.71 

4.02 

16.57 


23.89 

1426 

2.41 

2.52 

16.35 

13.95 

2.03 

6.81 

3.49 

1429 


119.01 


100.00 


23.89 

1426 

2.41 

2.52 

16.35 

13.95 

2.03 

6.81 

3.49 

1429 


25.32 

18.82 
1.85 
2.17 

20.04 

14.42 
1.46 
6.71 
3.64 

1529 


21.11 

14.88 

1.95 

2.54 

17.45 

14.53 

223 

6.66 

3.41 

1524 


Subtotal 


119.42 


100.00 


109.73 


21.11 

14.88 

1-95 

2.54 

17.45 

14.53 

223 

6.66 

3.41 

1524 


27.35 

19.64 

1.59 

2.19 

22.68 

15.71 

1.61 

6.56 

3.92 

17.67 


118.92 


100.00 


25.05 

15.64 

2.45 

2.96 

17.34 

14.50 

1.18 

6.54 

3.57 

1724 


100.00 


23.89 

1426 

2.41 

2.52 

16.35 

13.95 

2.03 

6.81 

3.49 


106.47 


28.67 

17.60 

1.49 

223 

19.35 

15.72 

129 

7.91 

4.11 


21.11 

14.88 

1.95 

234 

17.45 

14.53 

223 

6.66 

3.41 

1524 


22.37 

19.64 
1.50 
2.19 

21.39 

15.02 
1.61 
6.56 
3.56 

16.31 


110.16 


100.00 


21.11 

14.88 

1.95 

2.54 

17.45 

14.53 

223 

6.66 

3.41 


22.13 

16.32 

1J9 

2.99 

18.51 

15.10 

1.30 

6.39 

3.49 

18.38 


106.60 


25.33 

18.37 

121 

225 

20.65 

16.38 

1.42 

7.73 

4.02 
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Appendix  7— Consumption  Goods  and  Services  Analysis— Continued 

(1997  Survey] 


Categories 

Category 
indexes 

Lower  income 

Middte 

income 

Upper  income 

Weights' 

Subtotal 

Weights' 

Subtotal 

Weights' 

Subtotal 

10  Recreation 

128.81 

13^ 

17.11 

14.29 

18.41 

1524 

19.63 

Total  weights _ 

100.00 

100.00 



100.00 

Total  indexes: 

Lower 

116.60 

................. 

Mddto  

" 

116.78 

Uppw 

116  99 

St.  Thomas.  VI: 

1.  Food  At  Home  ~ 

130.05 
113.10 

65.40 
101.15 
118.64 
103.45 

56.69 
119.80 
121.46 
124.64 

26.85 

13.59 

2.91 

2.49 

15.19 

13.34 

1.80 

6.97 

3.58 

1328 

34.92 

15.37 

1.90 

2.52 

18.02 

13.80 

1.02 

8.35 

4.35 

16.55 

23.89 

1426 

2.41 

2.52 

16.35 

13.95 

2.03 

6.81 

3.49 

14.29 

31.07 

16.13 

1.58 

2.55 

19.40 

14.43 

1.15 

8.16 

4.24 

17.81 

21.11 

14.88 

1.95 

2.54 

17.45 

14.53 

223 

6.66 

3.41 

1524 

27.45 

2.  Food  Away  From  Home ... 

3.  Tobacco  _ 

4.  Alcohol  

5.  Furnishings  and  Household  Operations 

6.  Clothing 

7.  Domestic  Services 

16.83 

1.28 

2.57 

20.70 

15.03 

126 

8.  Professional  Services  

9.  Personal  Care 

7.98 
4  14 

10.  Reaeation 

19.00 

Total  weights _ 

■  »•«>••*•••••■••• 

100.00 

100.00 

100.00 

. 

Total  indexes: 

LOWOT 

116.80 

................. 

IMiddto  

116.52 

UPP« 

11624 

'Numbers  might  not  add  to  100  due  to  rounding. 
"Local  Retailand  Commissary/Exchange 


Consumption  Goods  and  Services  /Analysis— Composites 

(1997  Survey] 


Location 


Hito.  HI  

Kailua  Kona.  HI 


Total  weight 

Hawaii  County.  HI 


St.  Croix.  VI  .... 
St.  Thomas.  VI 


Total  weight  .. 
Virgin  Islands 


Weights 


75.99 
24.01 


100.00 


48.76 
5124 


100.00 


Total  indexes 


Lower  irv 
come 


114.51 
121.69 


116.23 


116.60 
116.80 


116.70 


Middte  in- 
come 


113.59 
121.09 


115.39 


116.78 
116.52 


116.65 


Upper  in- 
come 


112.74 
120.55 


114.62 


116.99 
11624 


116.61 


Appendix  8.— OPM  Living  Community  List 

Low 

Middte 

High 

Anchorage,  AK: 

Homeowner 

North  Anchorage* 

North  Anchorage*  - 

North  Anchorage*  

South  Anchorage.* 
South  Anchorage.* 

Renter  

North  Anchorage*  

'Dividing  line  between  North  and  South  Anchorage  is  Tudor  Road. 

Fairbanks.  AK: 

Homeowner 

Fairbanio  

Fairbanks  

Fairt>anks. 

Renter  

Fairbanks  

FairtMnks  

FairtMnks. 

Juneau.  AK: 

Homeowner  „ 

Juneau/MendenhaN  

Juneau/MendenhaU 

Juneau/Mendenhan. 
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Appendix  8.— OPM  Uving  Community  List— Continued 


Renter 

Nome.  AK: 

Homeowner 

Renter 

Honolulu: 

Homeowner 


Renter 


Hawaii  County— Hito: 

Homeowner ^..... 

Renter  „ 

Hawaii  County— Kaikia  Kona: 

Homeowner 

Renter 

Kauai: 

Homeowner 

Renter 

Maui: 

Homeowner — 

Renter  

Guam: 

Homeowner 

Renter  

Puerto  Rico: 

Homeowner 


Renter 


St.  Croix^^ 

Homeowner  — 

Renter  

St.  Thomas: 

Homeowner 

Renter  

Washington.  DC  DC: 

Homeowner 

Renter  


Low 


Juneau/MendenhaM 


Nome. 
Nome 


Pearl  City 
Waipahu  ., 


KaNN  

Pearl  Haitwr  Area 


Hito 
Hito 


Kaikja  Kona  Area 
Kaikia  Kona  Area 


Kauai  . 
Kauai  . 

Maui  .. 
Maui  .. 

Guam 
Guam 


Bayamon 

Carolina  .. 
Bayamon 
Carolina  .. 


Rto  Piedras  exchxJing  VA  Hospital 
Area. 


SL  Croix 
St  Croix 


Middto 


Jurteau/Mendenhal 


Nome 
Nome 


Kaikia 

Kanehoe  

Mrilani  Town 


Aiea 

Kakja _. 

Kanehoe  

MWani  Town 


Hio 
Hlo 


Kaikia  Kona  Area 
Kaikia  Kona  Area 


Kauai 
Kauai 


Maui  .. 
Maui  .. 

Guam 
Guam 


Rk>  Piedras  inckidmg  VA 
Area. 


Isia  Verde ».....«_.... -.- 

Rto  Piedras  exdiiding  VA  Hol^ital 
Area. 


Higti 


JuneatVMendenhaL 

Nome. 
Nome. 

AinaHaina. 
Hawaii  K«. 
KaimukL 
Manoa. 
AinaHairta 
Hawaii  Kai. 
KaimuM. 
Manoa 

Hito. 

rwO. 

Kaiua  Kona  Area 
Kaikia  Kona  Area 

Kauai. 
Kauai. 


SL  Thomas 
SL  Thomas 


Southeast  DC 
Southeast  DC 


St  Croix  .... 
St  Croix  ..« 

St.  Thomas 
St.  Thomas 


Northeast  DC 
Northeast  DC 


Guam. 
Guam. 

Quaynabo. 


Condado. 
GuaynatM. 


St.  Croix. 
St.  Croix. 

St  Thomas. 
St.  Thomas. 

Northwest  DC.' 
Northwest  DC.' 


*Exckides  Georgetown,  but  includes  Dupont  Circle,  Cleveiand  Parte,  and  Adams  Morgan. 


WasNngton.  DC  MD: 

Homeowner 

Renter  

Washington,  DC  VA: 

Homeowner 

Renter 


Capitol  Heights/Suitiand . 
Capitol  Heights/Suitiand 

Woodbridge/Dale  City  ... 
Woodbridge/Dale  City  ... 


GaittterstMir^Silver  Sprirtg 
HtyattsviNe/CoHege  Part(  .... 

SpringfieW 

Alexandria .". 


RockviNe. 
RockviNe. 

Alexandria 
Arkngton. 


Appendix  9— Historical  Home  Market  Values  and  Interest  Rates 


Area 


AnctKKage.  AK 


Year 


1987 


1989 


1990 


Interest  rate 
(percent) 


9.375 


10.500 


11.125 


10250 


Inconrw 


Lower 
Mtodte 
Upper 
Lower 
Mtodto 
Upper 
Lower 


Upper 
Lower 


Market 
vatoe 


$81,024 
109.147 
130227 

74218 
101.300 
117.190 

67.538 

93.454 
112.532 

60.784 


Annual 
P&l* 


$6,469.56 
8.715.12 

10.398.36 
6.517.44 
8.895.60 

10291.08 
6235.80 
8.628.72 

10.39020 
5229.00 
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Appendix  9— Historical  Home  Market  Values  and  Interest  RATES—Continued 


Area 


Year 


Fairt>anl(s.  AK 


Juneau,  AK 


Interest  rate 
(percent) 


1992 

9.000 

1993 

&125 

~    1994 

7.625 

1995 

8.625 

1996 

7.125 

1997 

7.792 

1987 

9.375 

1988 

10.500 

1989 

11.125 

1990 

10250 

1992 

9'WO 

1993 

8.125 

1994 
1995 

7.625 
8!7b8 

1996 

7.125 

1997 

"        8!l83 

■■■■»••■>>»•>••■■■■••■• 

1987 

9.375 

1968 

10300 

1989 

11.125 

1990 

10250 

1992 

9.000 

1993 

8.125 

1994 

7.625 

Income 


Middte 

Upper 

Lower 

Middte 

Upper 

Lower 

Middte 

Upper 

Lower 

Middte 

Upper 

Lower 

Middte 

Upper 

Lower 

Middte 

UDoer 

Lower 

Middte 

Upper 

Lower 

Middte 

Upper 

Lower 

Middte 

Upper 

Lower 

Middte 

Upper 

Lower 

Middte 

Upper 

Lower 

Middte 

Upper 

Lower 

Middte 

Upper 

Lower 

Middte 

Upper 

Lower 

Middte 

Upper 

Lower 

Middte 

Upper 

Lower 

Middte 

Upper 

Lower  . 

Middte 

Upper 

Lower  . 

Middte 

Upper. 

Lower  , 

Middte 

Upper 

Lower  . 

Middte 

Upper 

Lower  . 

Middte 

Upper, 

Lower . 

Middte 

Upper. 

Lower  . 

Middte 

Upper. 


Market 
value 


87,071 

114,783 
65.700 
96200 

139.400 
70.902 
99.073 

130315 
72216 
99*099 

124.780 
83286 

102.089 

134.580 
83.646 

112,671 

139,689 
86,859 

119,561 

149.073 
71.839 
97.958 

131,833 
64,696 
93,191 

123.467 
57.553 
88.424 

115,101 
50,604 
83319 

107,143 
70,851 

101,400 

137,000 
69,498 

101,478 

115,787 
76,302 

112,580 

127329 
68,940 
84240 

108,426 
72318 
92.625 

115.855 
78.804 
97.110 

122,196 
83.909 

100.846 

120.885 
76.441 
93.787 

113.874 
68.797 
86284 

106.131 
78.429 
99227 

123.324 
89.470 

114.400 

146300 
87.570 

115.518 

134232 
92.826 

117364 

140,760 


Annual 


7,490.40 
9,874.32 
5.074.92 
7.430.88 

10.767.84 
5,053.92 
7,061.88 
9,324.48 
4,906.92 
6.733.56 
8.478.60 
6218.76 
7.622.76 

10.048.80 
5,409.96 
728724 
9,034.68 
5,997.96 
825624 

1029420 
5,736.24 
7,821.72 

10,526.64 
5.68128 
8.183.52 

10,842.24 
5313.96 
8,164.32 

10,627.44 
4,353.24 
7.193.40 
9217.08 
5.472.84 
7.832.52 

10.582.44 
4.953.84 
7233.36 
825324 
5.184.60 
7,649.64 
8,685.72 
5,186.76 
6,337.80 
8,157.48 
4.716.12 
5.990.76 
7.493.16 
5,647.92 
6,959.88 
8.757.72 
6,699.96 
8,052.36 
9.652.44 
6,712.68 
8235.96 
9,999.84 
6,352.08 
7,966.68 
9,799.20 
6,746.88 
8,536.08 

10.609.08 
6.911.04 
8.836.68 

11.300.76 
6241.92 
8234.04 
9368.08 
6.307.32 
7.974.72 
9.564.36 


Appendix  &— Historical  Home  Market  Values  and  Interest  Rates— Continued 

Ana 

Ye« 

Interest  rate 
(percent) 

Income 
tevel 

Maifcet 
value 

Annual 
PW 

. 

1995 

8.625 

Lower 

Middte  

Upper 

Lower 

Middte 

Upper 

Lower — 

Middte  

Upper 

Lower 

Middte 

Upper 

Lower 

Middte 

102.879 

138.723 

163312 

114255 

143.767 

169,507 

130266 

162356 

185311 

81,367 

107302 

129.445 

78,763 

104,159 

125312 

76243 

100326 

121,302 

73303 

97.600 

117.420 

71.100 

97.500 

122.400 

56.453 

77.415 

97.186 

82365 

112348 

141.794 

81.711 

118.027 

154.343 

80356 

119.171 

139213 

99324 

143.468 

187312 

151.096 
281.713 
134388 
173323 
335274 
182268 
231218 
410350 
248371 
299.702 
510.714 
258300 
320366 
501.701 
192.168 
323.752 
483320 
243,072 
331,006 
470,730 
257314 
340392 
466242 
220396 
303349 
417.095 
213.003 
278.759 
401.642 
56.435 
82.183 

7.681.80 
10358.16 

12231.48 

1996 

7.125 

7,389.72 
9296.44 

10,96320 

1997 

7.792 

8,995.44 
11252.76 

^9.375 
10.500 

12.775.80 

Nome.  AK .- ... 

1987 
1988 

6.497.04 
8391.76 
10335.96 
6316.56 
9.146l76 

Upper  

Lower 

Mkldte 

Upper 

Lower 

Upper  HZ 

Lower — 

Mkldte 

Upper 

11.00424 

1989 

11.125 

7.039.56 
9309.36 

11.199.96 

1990 

10250 
9.000 

6348.96 
8386.16 

10.101.12 

1992 

5.492.04 
7.531.32 

8.125 

9.454.68 

1993 

lower 

4,023.96 

Mkldte 

Upper 

5318.08 

6.927.36 

1994 

7.625 

Lower 

5396.56 

Mkldte 

Upper 

Lower 

Mkldte 

Upper 

Lower 

Mkldte 

Upper 

Lower „ 

Mkldte 

Upper 

Lower 

Mkldte 

Upper 

Lower 

Mkldte 

Upper 

Lower 

7.674.60 

8.625 

9.634.68 

1995 

6.101.16 
831230 

11324.44 

1996 

7.125 

5229.48 
7.707.60 

""" 1997 

9.003.84 

8.183 

7.118.52 
10282.32 

13.446.12 

Honolulu.  Hi - 

1987 

10.375 

10.634.76 
13.133.16 

24.48624 

1988 

11.000 

1228620 
15391.48 
30.651.72 

o 

10.500 

16.006.84 

Mkldte 

20304.36 

" 10250 

Unoar 

36.052.44 

1990 

:    t         :    :     1    :    :    ;         it;;;:: 

it             :    !    1    !    t                 tilt 
:    t    1            1    1    1    1    !                 It!! 
•    i    i            1    i    !    i    i            1    i    !    i    ! 

21383.52 
25,782.12 

i 

43.934.52 

.      ■     - 

1991 
1992 

9.125 
8.125 

20,175.48 
25.062.48 
39.18720 
13.69734 
23.076.96 

.  ' 

7!'l25 

34.486.56 

1993 

15.72120 
21.408.48 

30.445.44 

1994 
1996 

9.333 

20310.40 
27.079.80 
37.091.88 

■         " 

7.025 

14.144.04 
19.455.60 

7.875 

26.706.72 

' 

1997 

1  ii 

!        !    !    ! 

14326.48 
19.403.52 

27.957.00 

Hio.HI 

1987 

10.375 

5.166.00 
7.14324 

56480 
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Appendix  9— Historical  Home  Market  Values  and  Interest  Rates— Continued 


Area 


KaMua  Kona.  HI 


Kauai  County,  HI 


Yev 


1968 


1960 


1990 


1991 


1992 


1993 


1994 
1966 


1997 


1987 


1988 


1989 


1990 


1991 


1992 


1993 


1994 


1996 


1997 


1987 


1988 


1989 


1990 
"l991 


Interest  rate 
(percent) 


11.000 


10.500 


10.250 


9.125 


8.125 


7.125 


9.333 


7.000 


7.792 


10.375 


11.000 


10.500 


10.250 


9.130 


8.125 


7.125 


9.333 


6.958 


8.042 


10.375 


11.000 


10.500 


10.250 


Upper. 
Lower  . 
Midde 
Upper. 
Lower  . 
Middto 

UPP«. 
Lower  . 
Middte 
Upper. 
Lower  . 
IMkMe 
Upper. 
Lower  . 
Middte 
Upper. 
Lower . 
Middte 
Upper. 
Lower  . 
Middte 
Upper. 
Lower  . 
Middte 
Upper. 
Lower  . 
Middte 
Upper  . 
Lower  . 
Middte 
Upper  . 
Lower  . 
Middle 
Upper  . 
Lower  . 
Middte 
Upper. 
Lower  . 
Middte 
Upper  . 
Lower  . 
Middle 
Upper  . 
Lower . 
Middle 
Upper  . 
Lower  . 
Middle 
Upper  . 
Lower  . 
Middle 
Upper  . 
Lower  . 
Middte 
Upper  . 
Lower  . 
Middte 
Upper  . 
Lower  . 
Middle 
Upper  . 
Lower  . 
Middle 
Upper. 
Lower  . 
Middte 
Upper  . 
Lower  . 
Middle 
Upper  . 
Lower  . 


Market 
value 


106.098 

68,410 

92.371 
114,412 

77,386 
102,559 
122.727 
121,688 
106.821 
164,283 
134,100 
180,700 
204,000 
130,743 
162,903 
197,863 
127,854 
173,095 
202,018 
114,696 
162.500 
196,146 
115,750 
164.711 
183,841 

89,064 
139,191 
186.983 

88.880 
122.387 
140.297 
100.662 
137,180 
160.692 
112.444 
151.973 
181.087 
134,609 
189,900 
225,100 
154.800 
204,100 
256,700 
159.867 
222,950 
261.018 
153.666 
219,245 
261,902 
152,235 
215,826 
224.128 
144,434 
191.923 
220.752 
141.552 
186,056 
219,674 

78.576 
106,294 
121.318 

91.046 
124.556 
145.581 
103,516 
142,818 
177,900 
177,351 
233,846 
295.854 
174.336 


Annual 


9.221.88 

6,254.28 

8,444.88 
10,459.92 

6,795.60 

9.006.24 
10.777.32 
10.468.32 

9.361.44 
14,132.52 
10.474.44 
14,114.28 
15,934.20 

9,319.32 
11,611.68 
14,103.60 

8,269.20 
11.195.28 
13.065.96 

9.124.92 
12.927.96 
15,604.80 

7,392.84 
10,519.92 
11,741.76 

6,150.24 

9.611.76 
12,912.00 

7,725.36 
10.637.76 
12.194.52 

9,202.80 
12.541.44 
14.691.00 

9.874.32 
13,345.56 
15.902.16 
11.579.88 
16.336.32 
19.364.40 
12.096.60 
15.949.08 
20,059.44 
11,395.32 
15.891.84 
18.605.28 

9.938.64 
14.180.16 
16.939.08 
12,111.36 
17,170.44 
17,830.92 

9,186.12 
12,206.40 
14.039.88 
10.010.88 
13,158.36 
15.535.92 

6.829.80 

9,238.92 
10.544.88 

8.323.68 
11.387.28 
13.309.44 

9.090.24 
12.541.56 
15.622.32 
15.256.80 
20.116.80 
25.451.04 
13,617.12 
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Appendix  9— Historical  Home  Market  Values  and  Interest  Rates— Continued 


Area 


Year 


1992 


1993 


1994 


Maui  County,  HI 


1996 


Interest  rate 
(percent) 


1997 
1987 


1988 


1989 


1990 


Guam 


1991 


1992 


1993 


1994 
1996 


1997 
1987 


8.125 


7.125 


9.333 


6.958 


Income 
level 


8.042 


10.375 


11.000 


10.500 


10.250 
9.125 


8.125 


7.125 


9.333 


7.000 


7.417 


10.375 


1988 

11.000 

1989 

10.375 

■«••«••■>»«■■••■••■>■•• 

1990 

10.500 

1991 

10.125 

1992 

9.491 

1993 

7.750 

- 

1994 

10.050 

Middte  

Upper 

Lower 

Middle  

Upper 

Lower 

Middle  ..... 

Upper 

Lower 

Middte  

Upper 

Lower 

Middte  .... 

Upper 

Lower  

Middle  .... 

Upper 

Lower  

Middte  .... 

Upper 

Lower 

Middte  .... 

Upper 

Lower 

Middte  .... 

Upper 

Lower 

MkMte  .... 

Upper 

Lower 

Middte  .... 

Upper 

Lower 

Middte  ... 

Upper  .... 

Lower  .... 

Middte  ... 

Upper  .... 

Lower  .... 

Middte  ... 

Upper  .... 

Lower  .... 

Middte  ... 

Upper  .... 

Lower  .... 

Middte  ... 

Upper  .... 

Lower  .... 

Middte  ... 

Upper  .„. 

Lower  .... 

Middte  ... 

Upper  .... 

Lower  .... 

Middte  ... 

Upper.... 

Lower  .... 

Middte  ... 

Upper  ... 

Lower  .... 

Middte  „ 

Upper... 

Lower  ... 

Middte  .. 

Upper  ... 

Lower  ... 

Middte  .. 

Upper... 

Lower  ... 

Middte  .. 

Upper  .„ 


Market 
value 


229.900 
290.800 
171.792 
221.624 
273,921 
171.964 
221,858 
274.195 
163,350 
222.196 
255.000 
176.907 
228.147 
265.084 
151,551 
209.781 
235.688 
100.293 
133.911 
168.401 
121.107 
160.693 
202.081 
151,384 
200.866 
252.601 
174.092 
230,996 
290.491 
210.651 
279.500 
351.494 
207.913 
275.925 
346,925 
180.099 
255.476 
310.845 
180.000 
250.588 
278.443 
192,575 
260.593 
283.138 
182,448 
234,429 
274.074 
74.841 
91,802 
188.786 
84.271 
103.920 
207.287 
93.709 
116.079 
225.735 
103.174 
128.151 
244245 
113.491 
140.966 
268.670 
130.855 
162.534 
309.777 
144.738 
189.280 
258.978 
133.452 
188,240 
244.375 


56481 


Annual 
P&l* 


17.957.16 
22.714.08 
12,245.28 
15.79728 
19.524.96 
11.122.08 
14,349.12 
17.734.08 
12.995.64 
17.67720 
20287.08 
11251.32 
14.51028 
16.859.40 
10.718.04 
14.836.32 
16.668.48 
8.717.40 
11.639.40 
14,63724 
11,071.92 
14.691.00 
18.474.84 
13293.84 
17.639.04 
22.182.12 
14.976.36 
19.871.64 
24.989.64 
16.453.68 
21.831.36 
27.454.80 
14.820.00 
19.667.88 
24.728.76 
11.64828 
16,523.40 
20.104.56 
14.320.32 
19.936.08 
22.152.12 
12299.64 
16.643.88 
18.083.76 
12.147.36 
15.608.28 
18247.80 
6.505.08 
7.979.40 
16.409.16 
7.704.36 
9,500.64 
18.950.76 
8.145.12 
10,089.48 
19,620.72 
9,06024 
11253.60 
21.448.32 
9.662.04 
12.001.08 
22.87320 
10,554.60 
13,109.88 
24,96628. 
9,954.48 
13,017.84 
17,811.36 
11290.32 
15,925.44 
20,674.56 


56482 
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Appendix  9— Historical  Home  Market  Values  and  Interest  Rates— Continued 


Area 


Puerto  Rioo 


Year 


1996 


1997 


1987 


1988 


1989 


Interest  rate 
(percent) 


1990 


1991 


1992 


1993 


1994 


1996 


St.  Croix,  VI 


1997 


1987 


1988 


1989 


1990 


St  Thomas.  VI 


1991 


1992 


1993 


1994 


1996 


1997 


1987 


1988 


7.875 


7.917 


10.625 


10.875 


10.375 


10.375 


8.875 


8.125 


7.125 


8.750 


7.792 


7.770 


12.000 


12.000 


11.750 


11.250 


10.250 


9.500 


8.375 


9.083 


9.042 


9.250 


12.000 


Income 
level 


12.000 


Lower  . 

Middle 

Upper  . 

Lower  . 

Middle 

Upper  . 

Lower  . 

Middle 

Upper  . 

Lower  . 

Middle 

Upper  . 

Lower  . 

Middle 

Upper  . 

Lower  . 

Middle 

Upper  . 

Lower  . 

Middle  . 

Upper  .. 

Lower  .. 

Middle  . 

Upper  .. 

Lower  .. 

Middle  . 

Upper  .. 

Lower  .. 

Middle  . 

Upper  .. 

Lower  .. 

Middle  . 

Upper  .. 

Lower  .. 

Middle  . 

Upper  .. 

Lower  ... 
Middle  .. 
Upper  ... 
Lower  ... 
Middle  .. 
Upper  ... 
Lower  ... 
Middle  .. 
Upper  ... 
Lower  ... 
Middle  .. 
Upper  ... 
Lower  ... 
Middle  .. 
Upper  ... 
Lower  ... 
Middle  .. 
Upper  ... 
Lower  ... 
Middle  .. 
Upper  ... 
Lower  ... 
Middle  .. 
Upper  .... 
Lower  .... 
Middle  ... 
Upper  .... 
Lower  .... 
Middle  ... 
Upper  .... 
Lower  .... 
Middte  ... 
Upper  .... 
Lower  .... 
Middte  ... 


Market 
value 


130.746 
180.074 
224.347 
149,292 
162.500 
212,500 
60.266 
73,818 
106.847 
64,485 
78,985 
114.326 
70.934 
86.884 
122,329 
78.027 
95,572 
134,562 
82,800 
100,255 
141,100 
62.271 
84.721 
151.946 
61.389 
84.084 
151.878 
66.843 
102.232 
143.633 
69.714 
107.367 
168.385 
73.683 
108.849 
172.244 
54.140 
70.157 
119.042 
66.051 
85.592 
145.231 
64.730 
83.880 
142.326 
80.912 
104.850 
177.908 
85.281 
110.500 
187.500 
103.635 
151.866 
188.037 
112.962 
174.161 
194.004 
77,409 
128.076 
210.035 
86.304 
124.863 
180.796 
78.489 
128.076 
152.099 
103.617 
131.108 
156.484 
121.129 
153.265 


Annual 
P&l* 


9,100.80 
12,534.36 
15.616.08 
10.433.52 
11.356.56 
14.850.96 
5.346.36 
6.548.64 
9.478.80 
5.837lii- 
7.149.48 
10.348.44 
6.165.48 
7.551.84 
10.632.72 
6.782.04 
8.307.00 
11.696.04 
6.324.48 
7,657.68 
10,777.44 
4,438.68 
6,038.88 
10,830.72 
3,970.44 
5,438.28 
9,822.96 
5,048.16 
7,720.92 
10.847.64 
4.813.92 
7,413.96 
11,627.40 
5,077.32 
7,500.60 
11,869.08 
5,346.12 
6,927.72 
11,754.96 
6,522.36 
8.451.96 
14,341.08 
6,272.52 
8,128.20 
13,791.84 
7,544.28 
9,776.28 
16,588.32 
7.336.32 
9,505.80 
16.129.80 
8.365.68 
12,258.96 
15,178.68 
8,242.44 
12,708.00 
14,155.92 
6.024.00 
9.966.84 
16,344.96 
6.691.32 
9.680.88 
14,017.44 
6,198.84 
10.115.04 
12.012.24 
10.231.80 
12.946.44 
15.452.28 
11.961.12 
15.134.40 
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Appendix  9— Historical  Home  Market  Values  and  Interest  Rates— Continued 


Area 


Year 


1989 


1990 


1991 


1992 


Interest  rate 
(percent) 


11.750 


t1.2S0 


10.250 


1993 


1994 


Washington.  DC  (DC) 


1996 
1997 


1987 


1988 


1989 


1990 


1991 


1992 
1993 


9.000 

s'isb 


Income 
level 


Upper. 

Lower  . 

Middte 

Upper. 

Lower  . 

Middte 

Upper. 

Lower  . 

Middte 

Upper. 

Lower  . 

Middte 

Upper. 

Lower  . 


9.063 


8.333 

ia25b 


10.500 


9.625 


9.875 


9.250 


8.313 
"fsTS 


Upper. 

Lower  . 

MkMte 

Upper. 

Lower  . 

MKldte 

Upper. 

Lower  . 

Mkldto 

Upper. 

Lower  . 


Market 
value 


1994 


1996 


Washington.  DC  (MD) 


1997 


1987 


1988 


1989 


1990 


1991 
"l992 


8.677 


7.625 


7.823 


10.125 


10.375 


10.000 


9.875 
8!75b 


Upper. 

Lower  . 

MKldte 

Upper. 

Lower  . 

Middte 

Upper. 

Lower  . 

Middte 

Upper. 

Lower  . 

Middte 

Upper. 

Lower  . 

Middte 

Upper. 

Lower  . 

Middte 

Upper. 

Lower  . 

Middte 

Upper. 

Lower  . 


Upper 
Lower 


Upper. 

Lower  . 

Middte 

Upper. 

Lower  . 

Mkldte 

Upper. 

Lower  . 

Middte 

Upper. 

Lower  . 

MKldte 

Upper. 

Lower  . 


Upper 
Lower 


182.929 
126.943 
160.622 
191.710 
122.500 
155.000 
185.000 
126.900 
180.700 
210.800 
128.930 
183.591 
214.173 
139.680 
196329 
231,949 
106.533 
190.164 
195.381 
137.936 
197.134 
187.673 
137.936 
197.134 
187.673 
70Jb43 
113.015 
187.324 
76.327 
126.817 
202.310 
82.128 
140.619 
218.495 
87377 
140.974 
235.975 
90.104 
144.560 
242.000 
90328 
127,270 
241.230 
93369 
115.021 
286.564 
62.242 
104.657 
305.541 
73.177 
110.425 
290.563 
56.115 
82,940 
220.779 
66.032 
102.250 
121.660 
73.295 
113.498 
135.043 
81.357 
125.983 
149.896 
89.493 
138381 
164388 
93.475 
144.748 
169.958 
104.196 


56483 


Annual 
p&r 


18.063.60 
12.30120 
15.564.84 
18.577.32 
11.422.06 
14.452.32 
17.249.64 
10,916.64 
15344.80 
18.134.28 
9.959.04 
14.18124 
16343.56 
10,074.00 
1433938 
16.726.48 
8290.44 
14,796.52 
15204.A) 
9,967.00 
14273.16 
13.588.06 
10,025.52 
14.32824 
13.640.52 
6.06832 
9.722.16 
16.114.68 
6.702.60 
11.136.48 
17.765.88 
6.70132 
11.474.40 
17.829iX) 
7325.52 
11.75134 
19.67124 
7.116.12 
11,416.06 
19.112.40 
6389.32 
9233.04 
17.500.56 
6.190.80 
7,626.48 
19,00036 
6,170.04 
7351.72 
22.922.64 
4.97220 
7.503.12 
19.74324 
3386.56 
5.744.52 
1529124 
5.621.64 
8.705.04 
10.357.56 
6370.68 
936520 
11.737.80 
6.854.04 
10.613.64 
12.628.44 
7.46028 
11.56228 
13.74528 
7.056.48 
10.931.88 
12.835.80 
736S28 


56484 
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Appendix  9 — Historical  Home  Market  Values  and  Interest  Rates— Continued 


Area 


Year 


Interest  rate 
(percent) 


Income 
level 


Market 
value 


Annual 
P&l* 


1993 


7.375 


Washington.  DC  (VA) 


1994 


8.688 


1996 


1997 


1987 


1988 


1989 


1990 


1991 


1992 


1993 


1994 


1996 


1997 


6.896 


7.920 


10.125 


10.500 


9.500 


10.000 


8.938 


8250 


7.500 


8.698 


7.083 


7.858 


Middle 

Upper 

Lower 

Middle 

Upper 

Lower 

Middle 

Upper 

Lower 

Middle 

Upper 

Lower 

Middle 

Upper 

Lower 

Middle 

Upper 

Lower 

Middle 

Upper 

Lower 

Middle 

Upper 

Lower 

Middle 

Upper 

Lower 

Middle 

Upper 

Lower 

Middle 

Upper 

Lower 

Middle 

Upper 

Lower 

Middle 

Upper  , 

Lower  . 

Middle 

Upper  . 

Lower  . 

Middle 

Upper  . 


131.118 
207.502 

92.655 
118.911 
204.264 

90.963 
167.349 
214.030 
109.369 
222.845 
224.792 

94.536 
160,823 
199.648 

76.526 

86.350 
143.173 

83.413 

94.122 
156.059 

90.086 
101.652 
168.544 

97.293 
109.784 
182.028 
103.462 
117.650 
187.000 
100.103 
126.315 
182.810 

94.905 
126.874 
181.705 

99.657 
167.876 
228.191 
108.327 
169.472 
206.918 
104.364 
160.706 
229.925 


9.512.28 

15.053.64 

6.143.52 

7.884.36 

13.543.68 

6.831.24 

12,567.72 

16,073.40 

6.912.12 

14.083.80 

14.206.80 

6.608.76 

11.242.56 

13.956.72 

6.515.04 

7.361.44 

12.189.00 

7.324.92 

8.265.36 

13.704.36 

7,271.88 

8.205.60 

13.605.24 

8.196.60 

9.249.00 

15.335.28 

7,947.48 

9.037.44 

14.364.60 

7.219.56 

9.110.04 

13.184.52 

6.370.44 

8.516.40 

12.196.92 

7.490.88 

12,618.72 

17,152.44 

6,976.80 

10,914.84 

13,326.60 

7,252.56 

11,168.04 

15.978.24 


'Pnnopal  and  interest  assumes  80  financing. 


Appendix  10.— Historical  Housing  Data 


Year 

Weights 

Lower 
amounts 

Subtotal 

Middle 
amounts 

Subtotal 

upper 
amounts 

Subtotal 

ArKhorage,  AK: 

1987  

6.31 

6.469.56 

408.23 

8,715.12 

549.92 

10.398.36 

656.14 

1988  ; 

6.77 

6.517.44 

441.23 

8,895.60 

602.23 

10.291.08 

696.71 

1989  

8.19 

6.235.80 

510.71 

8.628.72 

706.69 

10.390.20 

850.% 

1990  

7.03 

5.229.00 

367.60 

7.490.40 

526.58 

9,874.32 

694.16 

1992  

7.72 

5,074.92 

391.78 

7,430.88 

573.66 

10,767.84 

831.28 

1993  

8.32 

5.053.92 

420.49 

7,061.88 

587.55 

9.324.48 

775.80 

1994  

10.06 

4.906.92 

494.62 

6,733.56 

678.74 

8.478.60 

854.64 

1995  

12.92 

6,218.76 

803.46 

7,622.76 

984.86 

10.048.80 

1298.30 

1996  

13.78 

5,409.96 

745.49 

7.287.24 

1.004.18 

9.034.68 

1.244.98 

1997  

18.88 

5,997.96 

1,132.41 

8.256.24 

1.558.78 

10.29420 

1.943.54 

Totals 

100.00 

5,716.02 

7,773.19 

9  846  51 

. 

Fairbanks.  AK: 

1987  

6.31 

5,736.24 

361.96 

7.821.72 

493.55 

10.526.64 

664  23 

1988  

6.77 

5,681.28 

384.62 

8.183.52 

554.02 

10.842.24 

734.02 

1989  

8.19 

5.313.96 

435.21 

8.164.32 

668.66 

10.627.44 

870.39 

1990  

7.03 

4.353.24 

306.03 

7.193.40 

505.70 

9.217.08 

647.96 
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Appendix  10.— Historical  Housing  Data— Continued 


Year 


1992 
1993 
1994 
1995 
1996 
1997 


Totals 


Juneau,  AK: 

1987  ... 

1988  ... 

1989  ... 

1990  ... 

1992  ... 

1993  ... 

1994  ... 

1995  ... 
199d  ■•• 
1997  ... 


Weights 


Totals 


Nome.  AK: 

1987  . 

1988  . 

1989  . 

1990  . 

1992  . 

1993  . 

1994  . 

1995  . 

1996  < 

1997  . 


Totals 


Honokilu. 
1987 
1988 
1989 
1990 
1991 
1992 
1993 
1994 
1996 
1997 


HI: 


Totals 


Hilo,  HI: 
1987 
1988 
1989 
1990 
1991 
1992 
1993 
1994 
1996 
1997 


Totals 


Kailua  Kona.  HI: 

1987  

1988  

1989  

1990  

1991  

1992  


7.72 
8.32 
10.08 
12.92 
13.78 
18.88 


100.00 


6.31 

6.77 

8.19 

7.03 

7.72 

8.32 

10.08 

12.92 

13.78 

18.88 


Lower 
anmunts 


5.472.84 
4,953.84 
5.184.60 
5.186.76 
4.716.12 
5.647.92 


100.00 


6.31 

6.77 

8.19 

7.03 

7.72 

8.32 

10.08 

12.92 

13.78 

18.88 


6,699.96 
6.712.68 
6,352.08 
6.746.88 
6.911.04 
6,241.92 
6.307.32 
7.681.80 
7.389.72 
8.995.44 


Subtotal 


422.50 
412.16 
522.61 
670.13 
649.88 
1.066.33 


5231.43 


100.00 


6.31 

6.77 

8.19 

7.03 

7.72 

8.32 

10.08 

12.92 

13.78 

18.88 


100.00 


6.31 

6.77 

8.19 

7.03 

7.72 

8.32 

10.08 

12.92 

13.78 

18.88 


6.497.04 
6.916.56 
7.039.56 
6,348.96 
5,492.04 
4.023.96 
5,596.56 
6.101.16 
5229.48 
7.118.52 


422.77 
454.45 
52024 
474.31 
533.53 
519.33 
635.78 
992.49 
1.018.30 
1.698.34 


Middte 
amounts 


Subtotal 


7.832.52 
7233.36 
7.649.64 
6.337.80 
5.990.76 
6.959.88 


7269.54 


10.634.76 
1228620 
16.005.84 
21.383.52 
20.175.48 
13.697.64 
15.72120 
20.510.40 
14.144.04 
14,826.48 


5,166.00 
6254.28 
6.795.60 
10,468.32 
10,474.44 
9,319.32 
826920 
9,124.92 
7.392.84 
6.15024 


409.96 
46825 
576.54 
446.33 
423.99 
334.79 
564.13 
78827 
720.62 
1.343.98 


6.076.86 


671.05 
831.78 
1.310.88 
1.50326 
1.557.55 
1.139.64 
1.584.70 
2.649.94 
1.949.05 
2,79924 


8.052.36 
8235.96 
7.966.68 
8.536.08 
8.836.68 
8234.04 
7.974.72 

10.358.16 
9298.44 

11252.76 


604.67 
601.82 
771.06 
818.84 
825.53 
1.314.03 


7.157.90 


8.591.76 
9.146.76 
9.309.36 
8.396.16 
7,531.32 
5,518.08 
7,674.60 
8,812.80 
7,707.60 
10282.32 


15.997.09 


100.00 


6.31 
6.77 
8.19 
7.03 
7.72 
a32 


7.725.36 

9202.80 

9.874.32 

11.579.88 

12.096.60 

11.395.32 


325.97 

423.41 

556.56 

735.92 

808.63 

775.37 

833.54 

1.178.94 

1.018.73 

1,161.17 


7.81824 


487.47 
623.03 
806.71 
814.07 
933.86 
948.09 


13.133.16 
15.891.48 
20.304.36 
25.782.12 
25.062.48 
23.076.96 
21.408.48 
27,079.80 
19,455.60 
19,403.52 


508.10 

557.57 

652.47 

600.09 

682.19 

685.07 

803.85 

1.33827 

1281.33 

2.124.52 


Upper 
amounts 


10.582.44 
825324 
8.685.72 
8.157.48 
7.493.16 
8.757.72 


9233.46 


542.14 

61924 

762.44 

59025 

581.42 

459.10 

773.60 

1.138.61 

1.062.11 

1.941.30 


8.47021 


9.652.44 

9.999.84 

9.79920 

10.609.08 

11.300.76 

9.568.08 

9.564  J36 

12231.48 

10.96320 

12.775.80 


Subtotal 


10.335.96 

11,00424 

11,199.96 

10,101.12 

9,454.68 

6,927.36 

9,634.68 

11.524.44 

9.003.84 

13.446.12 


7.143.24 

8.444.88 

9.00624 

9.361.44 

14.11428 

11.611.68 

11.19528 

12.927.96 

10.519.92 

9.611.76 


10.637.76 
12.541.44 
13.345.56 
16.336.32 
15.949.08 
15.891.84 


828.70 
1.075.85 
1.662.93 
1.812.48 
1.934.82 
1.920.00 
2.157.97 
3.498.71 
2.680.98 
3.663.38 


21235.82 


450.74 

571.72 

737.61 

658.11 

1.089.62 

966.09 

1.128.48 

1.67029 

1.449.64 

1.814.70 


10.537.00 


67124 
849.06 
1.093.00 
1.148.44 
123127 
1.32220 


24,48624 
30.651.72 
36.052.44 
43.934.52 
39.18720 
34.486.56 
30.445.44 
37.091.88 
26.706.72 
27,957.00 


9221.88 
10,459.92 
10.777.32 
14.132.52 
15.93420 
14,103.60 
13,065.96 
15.604.80 
11.741.76 
12.912.00 


12.194.52 
14.691.00 
15.902.16 
19.364.40 
20.058.44 
18.60528 


816.96 

686.67 

875.52 

1.053.95 

1.032.56 

1.653.46 


9.035.72 


609.07 

676.99 

802.56 

745.82 

872.42 

796.06 

964.09 

1.580.31 

1.510.73 

2.412.07 


10.970.11 


65220 

744.99 

91728 

710.11 

729.90 

576.36 

971.18 

1.488.96 

1240.73 

2.538.63 


10.57034 


1.545.06 
2,075.12 
2.952.69 
3.068.60 
3.02525 
2.86928 
3.068.90 
4.79227 
3.680.19 
527828 


32.375.66 


581.90 

708.14 

882.66 

993.52 

1230.12 

1.173.42 

1.317.05 

2.016.14 

1.618.01 

2.437.79 


12.958.75 


769.47 
994.58 
1,302.39 
1,361.32 
1 .548.58 
1.547.96 
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Appendix  10.— Historical  Housing  Data— Continued 

Year 

Weights 

Lower 
amounts 

Sut>total 

Middto 
amounts 

Sut>total 

Upper 
amounts 

Subtotal 

1993  

10.08 
12.92 
13.78 
18.88 

9.938.64 
12.111.36 

9,186.12 
10.010.88 

1,001.81 
1,564.79 
1,265.85 
1.890.05 

14,180.16 
17,170.44 
12,206.40 
13.158.36 

1,429.36 
2218.42 
1.682.04 
2.484.30 

16.939.08 
17,830.92 
14,039.88 
15,535.92 

1.707.46 
2,303.75 
1.934.70 
2.933.18 

1994  „ „ 

1996 

1997  „ ,. 

Totals 

100.00 

10.337.73 

14,129.33 

16,403.40 

Kauai.  HI: 

1987  

6.31 

8.77 

8.19 

7.03 

7.72 

8.32 

10.08 

12.92 

13.78 

18.88 

6.829.80 
8,323.68 
9,090.24 
15,256.80 
13,617.12 
12,245.28 
11.122.08 
12,995.64 
11,251.32 
10,718.04 

430.96 
563.51 
744.49 
1,072.55 
1,051.24 
1,018.81 
1.121.11 
1,679.04 
1,550.43 
2,023.57 

9,238.92 
11.38728 
12,541.56 
20,116.80 
17,957.16 
15,79728 
14,349.12 
17.67720 
14,51028 
14,836.32 

582.98 
770.92 
1,027.15 
1,41421 
1,38629 
1,314.33 
1,446.39 
2283.89 
1,999.52 
2,801.10 

10.544.88 
13.309.44 
15,622.32 
25.451.04 
22.714.08 
19,524.96 
17,734.08 
20287.08 
16,859.40 
16,668.48 

665.38 
901.05 
1279.47 
1,78921 
1.753.53 
1.624.48 
1.787.60 
2,621.09 
2,32323 
3,147.01 

1988  

1969 

1990  

1991  „._ 

1992  „ „ 

1903  !!!!!"!!™!™!!!!"!!!"!!!!!"""!!"!™!!™™"!!~!" 
1997  'ZZ"!"ZZZZZZZZ^"Z""'"'"". 

Tbute 

100.00 

1U55.71 

15.026.78 

17.892.05 

Maui.  HI: 

1988  

6.31 

6.77 

8.19 

7.03 

7.72 

8.32 

10.08 

12.92 

13.78 

18.88 

8.717.40 
11.071.92 
13,293.84 
14,976.36 
16,453.68 
14,820.00 
11.648.28 
14,320.32 
12,299.64 
12.147.36 

550.07 
749.57 
1.088.77 
1,052.84 
1,270.22 
1.233.02 
1.174.15 
1,850.19 
1,694.89 
2,293.42 

11,639.40 
14,691.00 
17,639.04 
19,871.64 
21,831.36 
19,667.88 
16,523.40 
19.936.08 
16.643.88 
15,60828 

734.45 
994.58 
1,444.64 
1,396.98 
1,685.38 
1,636.37 
1.665.56 
2.575.74 
2293.53 
2.946.84 

14.63724 
18.474.84 
22,182.12 
24,9^.64 
27.454.80 
24.728.76 
20.104.56 
22.152.12 
18.083.76 
18247.80 

923.61 
1250.75 
1.816.72 
1,756.77 
2,119.51 
2,057.43 
2,026.54 
2.862.05 
2,491.94 
3,445.18 

1990  ZZZZZZ!ZZ!ZZ"ZZ'ZZZ. 

1991  

1992  _ 

1993 „ 

1994  . 

1996  

1997  

Totals 

100.00 

12,957.14 

17.374.07 

20.750.50 

Guam: 

1987  

6.31 

6.77 

8.19 

7.03 

7.72 

8.32 

10.08 

12.92 

13.78 

18.88 

6,505.08 
7,704.36 
8.145.12 
9,060.24 
9,662.04 

10,554.60 
9.954.48 

11,290.32 
9,100.80 

10.433.52 

410.47 

521.59 

667.09 

636.93 

745.91 

878.14 

1,003.41 

1,458.71 

1,254.09 

1.969.85 

7.979.40 
9.500.64 
10.089.48 
11253.60 
12,001.08 
13,109.88 
13.017.84 
15,925.44 
12,534.36 
11,356.56 

503.50 

643.19 

826.33 

791.13 

926.48 

1.090.74 

1.312.20 

2,057.57 

1.72723 

2,144.12 

16,409.16 
18,950.76 
19,620.72 
21,448.32 
22,87320 
24,98628 
17.811.36 
20.674.56 
15.616.08 
14,850.96 

1,035.42 
1282.97 
1,606.94 
1.507.82 
1,765.81 
2,078.86 
1.795.39 
2.671.15 
2.151.90 
2.803.86 

1988  

1989  .. 

1990  „ 

1991  ., 

1992  

1993  

1994 

1996  „ 

1997  

Totals 

100.M 

9.546.19 

12.022.49 

18.700.12 

, 

PuenoRico: 

1987  „ 

1989  „ 

1990  

1991  

6.31 

6.77 

8.19 

7.03 

7.72 

8.32 

10.08 

12.92 

13.78 

18.88 

5.346.36 
5,837.04 
6,165.48 
6,782.04 
6,324.48 
4.438.68 
3,970.44 
5,048.16 
4,813.92 
5,077.32 

337.36 
395.17 
504.95 
476.78 
488.25 
369.30 
400.22 
652.22 
663.36 
958.60 

6,548.64 
7,149.48 
7.551.84 
8.307.00 
7.657.68 
6.038.88 
5.43828 
7.720.92 
7.413.96 
7.500.60 

413.22 
484.02 
618.50 
583.98 
591.17 
502.43 
548.18 
997.54 
1,021.64 
1.416.11 

9,478.80 
10.348.44 
10.632.72 
11.696.04 
10,777.44 
10.830.72 

9.822.96 
10.847.64 
11,627.40 
11.869.08 

598.11 

700.59 

870.82 

822.23 

832.02 

901.12 

990.15 

1.401.52 

1.602.26 

2240.88 

1992  

1993  „ 

1994 „ 

1996 

1997  

Totals 

100.00 

5.246.21 

7.176.79 

10.959.70 

SL  Croix.  VI: 

1987  

6.31 
6.77 
8.19 
7.03 
7.72 
8.32 
10.08 
12.92 

5,346.12 
6,522.36 
6,272.52 
7.544.28 
7.336.32 
8,365.68 
8,242.44 
6.024.00 

337.34 
441.56 
513.72 
530.36 
5qo.3d 
696.02 
830.84 
778.30 

6.927.72 
8.451.96 
8.128.20 
9,776.28 
9.505.80 
12258.96 
12.708.00 
9,966.84 

437.14 

572.20 

665.70 

68727 

733.85 

1.019.95 

1280.97 

1287.72 

11,754.96 
14,341.08 
13,791.84 
16,588.32 
16.129.80 
15,178.68 
14.155.92 
16,344.96 

741.74 
970.89 
1.129.55 
1.166.16 
1245.22 
1262.87 
1,426.92 
2,111.77 

1988 

1989  

1990 : 

1991 

1992  

1993 

1994  
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Year 


Weights 


1996  

1997  

Totals 

St.  Thomas,  VI: 

1987  

1988  

1989  

1990  

1991  

1992  

1993  

1994  

1996  

1997  

Totals 

Washington,  DC  (DC) 

1987  

1988  

1989  

1990  

1991  

1 99&     ••■■■■■•••■••■■•■■ 

199w  « .•.•••••••■• 

1994  

1996  

1997  


Totals 


Washington, 

1987  .. 

1988  .. 

1989  .. 

1990  .. 

1991  .. 

1992  .. 

1993  .. 

1994  .. 
1996  .. 

'  1997  .. 


DC  (MD): 


Totals 


Washington,  DC  (VA): 

1987  

1988  

1989  

1990  

1991  ™ 

1992  

1993  

1994  

1996  

1997  


Totals 


13.78 
18.88 


100.00 


6.31 

6.77 

8.19 

7.03 

7.72 

8.32 

10.08 

12.92 

13.78 

18.88 


Lower 
amounts 


6.691.32 
6,198.84 


100.00 


6.31 

6.77 

8.19 

7.03 

7.72 

8.32 

10.08 

12.92 

13.78 

18.88 


100.00 


6.31 

6.77 

8.19 

7.03 

7.72 

8.32 

10.08 

12.92 

13.78 

18.88 


10231.80 

11,961.12 

12,30120 

11,422.08 

10,916.64 

9,959.04 

10,074.00 

8290.44 

9,987.00 

10.025.52 


Subtotal 


922.06 
1.170.34 


6.786.90 


6,068.52 
6,702.60 
6,701.52 
7,325.52 
7,116.12 
6,589.32 
6.190.80 
6.170.04 
4.97220 
3.886.56 


645.63 

809.77 

1,007.47 

802.97 

842.76 

828.59 

1,015.46 

1,071.12 

1,37621 

1,892.82 


IWMdto 
amounts 


9,680.88 
10,115.04 


10292.80 


100.00 


6.31 

6.77 

8.19 

7.03 

7.72 

8.32 

10.08 

12.92 

13.78 

18.88 


5,621.64 
6.370.68 
6.854.04 
7,46028 
7,059.48 
7,55928 
6,143.52 
6,83124 
6,912.12 
6,608.76 


382.92 
453.77 
548.85 
514.98 
549.36 
548.23 
624.03 
797.17 
685.17 
733.78 


12.946.44 
15,134.40 
15,564.84 
14,452.32 
15,544.80 
14,18124 
14.339  J8 
14,798.52 
14273.16 
14,32824 


Subtotal 


1,334.03 
1.909.72 


9,928.55 


816.92 
1,024.60 
1274.76 
1,016.00 
1200.06 
1,179.88 
1.445.46 
1.911.97 
1,966.84 
2.705.17 


Upper 
anwunts 


14.017.44 
12,01224 


9,722.16 

11,136.48 

11,474.40 

11,751.84 

11.416.08 

9233.04 

7.626.48 

7,851.72 

7,503.12 

5,744.52 


5.83826 


354.73 
431.30 
561.35 
524.46 
544.99 
628.93 
61927 
882.60 
952.49 
1247.73 


100.00 


6,515.04 
7,324.92 
7271.88 
8.196.60 
7,947.48 
7219.56 
6,370.44 
7,490.88 
6,976.80 
7252.56 


6:747.85 


411.10 
495.90 
595.57 
57622 
613.55 
600.67 
642.14 
967.82 
961.40 
1.36928 


8.705.04 

9,86520 

10,613.64 

11,55228 

10.931.88 

9.51228 

7,884.36 

12.567.72 

14,063.80 

11242.56 


7233.65 


7.351.44 

8265.36 

8205.60 

9249.00 

9.037.44 

9,110.04 

8.516.40 

12,618.72 

10,914.84 

11,168.04 


Appendix  1 1  .—Summary  of  Rental  Analyses 


Anchorage,  AK: 
Low  


1997  Data  medians 


B&NB 


29 


$534 


Non-Brkr 


26 


14.541.66 


613.47 

753.94 

939.75 

826.15 

881.32 

768.19 

768.75 

1,014.44 

1,033.93 

1,064.57 


15,45228 
18,063.60 
18,577.32 
17249.64 
18.13428 
16.543.56 
16,728.48 
15204.60 
13,588.06 
13.640.52 


Subtotal 


1.931.60 
2267.91 


14254.63 


8.684.51 


54929 

667.87 

86926 

812.13 

843.94 

791.42 

794.74 

1.623.75 

1.940.75 

2,122.60 


11,015.75 


16,114.68 
17,766.88 
17.829.00 
19.67124 
19,112.40 
17.500.56 
19,000.56 
22.922.64 
19,74324 
1529124 


975.04 
1222.91 
1.521.48 
1212.65 
1,399.97 
1,376.42 
1.68623 
1,964.43 
1372.44 
2,575.33 


15.806.90 


10.357.56 
11,737.80 
12.628.44 
13,74528 
12,635.80 
15,053.64 
13,543.68 
16,073.40 
14206.80 
13.956.72 


463.88 

569.56 

672.04 

65020 

697.69 

757.96 

858.45 

1,630.34 

1,504.06 

2.108.53 


9.902.71 


12.189.00 
13.704.36 
13.60524 
15.33528 
14,364.60 
13,184.52 
12,196.92 
17,152.44 
13.326.60 
15,97824 


1,016.84 
1202.75 
1.46020 
1.382.89 
1,475.48 
1.456.06 
1,91526 
2,961.61 
2.720.62 
2.886.99 


18,478.69 


653.56 

794.65 

1,03427 

96629 

990.92 

1252.46 

1,36520 

2,076.68 

1.957.70 

2.635.03 


13,726.76 


769.13 
927.79 
1,11427 
1.078.07 
1.108.95 
1.096.95 
1229.45 
2216.10 
1336.41 
3.016.69 


14.393.81 


SS68 


Broker 


ssoo 
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Appendix  11.— Summary  of  Rental  Analyses— Continued 


1997  Data  medians 


B&NB 


Non-Bikr 


Broker 


Middle  

High 

Fairbanks,  AK: 

Low  

Middle  

High 

Juneau,  AK: 

Low  

MkJdle  , 

High , 

Nome,  AK: 

Low  

Mkldle  

High 

'Honolulu.  HI: 

Low  

Middto  

High 

••Hito.  HI: 

Low  

Middto  

High 

Kailua  Kona.  HI: 

Low  

Middto  

High 

Kauai,  HI: 

Low  

Middto  

High 

Maui,  HI: 

Low  

Middte  

High 

—Guam: 

Low  

MkMe  

High 

••••Puerto  Rk»: 

Low  

Middto  

High 

St  Croix,  VI: 

Low  

MkMto  

High 

St.  Thomas.  VI: 

Low  

MkJdto  

High 

-—Washington.  DC  (DC) 

Low  

MkMto  

High 

—•Washington.  DC  (MD) 

Low  

High 

Washington.  DC  (VA) 

Low  „., 

Middto  , 

High 


25 
35 

18 
24 
17 

19 
16 
12 

7 
7 
8 

135 

554 

33 

79 

91 


63 
58 
57 

49 
45 
SO 

152 
226 
209 

10 
15 
13 

15 

13 

5 

25 

21 
21 

25 
18 
10 

19 
21 

.  7 

16 
29 

4 

22 

32 
10 


712 
975 

555 
669 
947 

707 

869 

1^75 

750 
825 
988 

850 

963 

1/463 

453 
491 
625 

584 

732 
850 

550 
725 
799 

669 
875 
978 

638 

875 

1,252 

602 
1.075 
1.725 

540 

750 

1,038 

700 

962 

1,425 

505 

733 

1,275 

556 

765 
1,113 

585 

963 
1,375 


22 

21 

12 
18 
11 

13 

10 

6 

0 
0 
0 

135 

541 

26 

73 
91 
83 

57 
55 

52 

43 

40 
44 

148 
221 
204 

10 
15 
12 

8 
6 
5 

17 
13 
13 

20 
12 

7 

13 

7 
2 

13 

22 

1 

12 
16 

7 


698 
925 

585 

663 

1,050 

700 

863 

1.175 

NA 
NA 
NA 

700 

925 

1,275 

400 
475 
575 

575 
699 
800 

550 
750 
673 

675 
750 
755 

575 

725 

1,003 

504 

950 

1,950 

480 
560 
800 

700 

998 

1,350 

440 

625 

1.000 

555 

705 
1.075 

580 

825 

1.250 


3 
14 

6 
6 
6 

6 
6 

6 

7 
7 
8 

0 
13 

7 

6 
0 
6 

6 
3 
5 

6 

5 
6 

4 
5 
5 

0 
0 
1 

7 
7 
0 

8 
8 
8 

5 
6 
3 

6 

14 
5 

3 

7 
3 

10 

16 

3 


725 
1.025 

S2S 
675 
843 

713 

875 
1.375 

750 
825 
968 

1.000 
1.000 
1.650 

506 
506 

675 

583 
786 
900 

550 

700 
925 

663 

1.000 
1.200 

700 
1.025 
1.500 

700 
1.200 
1.500 

600 

950 

1,275 

700 

925 
1.500 

570 

840 
1,550 

555 

825 

1,150 

590 
1,100 
1.500 


•Acfustmenr  made  to  broker  data  at  tower  income  level  because  it  is  unlikely  that  a  smaller  rental  unit  in  a  tower  income  level  community 
wouM  rent  for  more  tttan  a  targer  unit  in  a  middto  income  level  community. 

••AdMtment  made  to  broker  data  at  mtodto  income  tovel  because  it  is  unlkely  that  a  larger  rental  unit  in  a  middto  income  level  community 
wouM  rent  tor  less  than  a  smaller  unit  in  a  tower  income  level  community. 

"•Used  last  year's  broker  data  at  the  tower  and  mkMto  income  levels  because  this  year's  data  are  internally  inconsistent. 

••"Used  last  year's  broker  quote  at  the  upper  income  level  because  this  year's  data  reflect  incorrect  rental  information. 
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Used  last  year's  broker  and  non-broker  data  at  the  upper  income  level.  This  year's  data  were  sparse,  and  increases  substantially  exceed 

*^??..^U5^°l^5®yg^br<*^  and  non-broker  data  at  the  upper  income  level.  This  year's  data  were  sparse,  and  the  substantial  decreases  were 
inconsistent  with  the  increases  observed  at  other  income  levels. 

APPENDIX  12— HOUSING  Cost  ANALYSIS 
(1997  Survey) 


Anchorage,  AK:   . 

Maintenance  

Insurance  

Utilities  

Real  estate  taxes 

Housing 

Total  annual  cost 

Fairbanks,  AK: 

Maintenance 

Insurance  

Utilities  

Real  estate  taxes 

Housing 

Total  annual  cost 

Juneau,  AK: 

Maintenance  

Insurance  

Utilities  

Real  estate  taxes  ....... 

Housing 

Total  annual  cost 

Nome,  AK: 

Maintenance  

Insurance  

Utilities  

Real  estate  taxes 

Housing 

Total  annual  cost 

Honolulu.  HI: 

Maintenance 

Insurance  

Utilities  

Real  estate  taxes 

Housing 

Total  annual  cost 

Hilo.  HI: 

Maintenance  

Insurance  

Utilities  

Real  estate  taxes  ...... 

Housing 

Total  annual  cost 

Kailua  Kona,  HI: 

Maintenance  

Insurance  

Utilities  

Real  estate  taxes 

Housing 

Total  annual  cost 


Annual  costs 


Lower  income 


Owner 


S716 
358 
1.663 
1,619 
5.716 


10.072 


1,101 
361 
2,624 
1,262 
5,231 


10.579 


995 

512 

2,780 

1.590 

7,270 


Renter 


13.147 


633 

483 

2.829 

1,266 

6.077 


11,288 


841 

648 

1,836 

609 

15.997 


19,931 


1,042 
577 

1,973 
218 

7,818 


11,628 


1.065 
585 

1,973 

452 

10,338 


14,413 


S61 
$170 
1,467 


6,408 


8,106 


94 

101 

2,297 


6.660 


9,152 


85 

106 

2,433 


Middle  income 


Owner 


8.484 


11.108 


54 

124 

2.479 


9,000 


11.657 


72 

249 
1,634 


10,200 


12.155 


350 
1,752 


5,436 


7,627 


91 

350 
1,753 


7,008 


9,202 


$842 
438 
1,907 
2,226 
7.773 


13,186 


1,295 

343 

3.032 

1.686 
7,158 


13.514 


1,170 
568 
3,213 
1,920 
9,233 


16.104 


745 

559 

3.266 

1,829 

8.470 


14.869 


989 

785 

2,090 

840 

21,236 


25,940 


1,225 

666 

2,249 

441 

10.537 


15.118 


1,253 

615 

2,249 

650 

14,129 


18,896 


110 

101 

2,624 


8.028 


10.863 


99 

106 
2,780 


10.428 


13.413 


63 

124 
2,829 


9.900 


12.916 


84 

249 
1.836 


11,556 


13.725 


104 

350 
1,973 


5392 


8,319 


106 

350 
1.973 


8,784 


11,213 


Renter 


S72 
S170 
1.663 


8.544 


10.449 


Upper  income 


Owner 


$968 
509 
2.151 
2,784 
9,847 


16,259 


1,489 
401 
3,440 
2.171 
9,036 


16.537 


Renter 


1.346 

592 

3.647 

2.200 

10.970 


18.755 


856 

655 

3.702 

2.392 

10.570 


18.175 


1.138 
1.103 
2,343 
1.273 
32,376 


38,233 


1,409 

823 

2,524 

654 

12.959 


18.369 


1,441 

663 

2.525 

800 

16.403 


21.832 


S77 
$164 
1,777 


11.700 


13.718 


119 

113 

2,814 


11,364 


14.410 


106 

105 

2,982 


15.300 


18.495 


68 

140 
3,033 


11,856 


15.097 


91 

283 
1,956 


17,556 
19.885 


113 

395 

2.102 


7.500 


10.110 


115 

395 

2.102 


10,200 


12.812 
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Housing  Cost  Analysis— Continued 

[1997  Survey) 

Annual  costs 

Lower  income 

Middle  income 

Upper 

Income 

Owner 

Renter 

Owner 

Renter 

Owner 

Renter 

Kauai  Coonfy,  HI: 

Maintenance  

990 

744 

2,032 

403 

11,256 

85 

-       331 

1,800 

eiebo 

1,164 

692 

2.321 

613 

15.027 

99 

331 
2,032 

1.339 

730 

2.611 

706 

17.892 

107 

372 

2.167 

Insurance  

Utilities  

Real  estate  taxes 

Housing 

8,700 

9.588 

Total  annual  cost 

15,425 

8,816 

19.817 

11,162 

23,278 

12,234 

Maui  County,  HI: 

Maintenance  

Insurance  

911 

662 

1.498 

499 

12.957 

78 

446 
1.343 

8.028 

1.071 
745 

1.690 

681 

17.374 

91 

446 

1,498 

1.232 
860 

1.883 

819 

20.751 

98 

508 
1.588 

Utilities 

Real  estate  taxes 

Housing  

10.500 

11.736 

Total  annual  cost 

16.527 

9,895 

21,561 

12,535 

25,545 

13,930 

Guam: 

Maintenance  

Insurance  

1,057 

1.576 

*       2,868 

418 

9.546 

01 

367 
2.514 

7;656 

1.243 

1.709 

3.311 

459 

12.022 

106 

367 

2.868 

iasbb 

1.430 

2.234 

3.755 

617 

18.700 

114 

440 

3.075 

Utilities  

Real  estate  taxes 

Housing  

15.024 

Total  annual  cost 

15.465 

10.628 

18.744 

13,841 

26.736 

18,653 

Puerto  Rico: 

Maintenance  

Insurance  

Utilities  ..._. 

Real  estate  taxes 

403 
470 

1,673 
0 

5,246 

36 

180 
1,482 

7^24 

475 

714 

1,911 

d 

7,177 

40 

180 

1,673 

12,900 

546 
1.181 
2.149 

627 
10.960 

44 

252 

1,784 

Housing  '.... 

20,700 

Total  annual  cost 

7.792 

8.921 

10.286 

14.793 

15.463 

22,780 

St.  Croix.  VI: 

Maintenance  ., 

578 
1.254 
1.590 

401 
6,787 

50 

771 

1.417 

680 
2,046 
1.806 

773 
9.929 

58 

771 
1,590 

782 
2.444 
2.022 

953 
14.255 

62 

926 
1,690 

Insurance  ; 

Utilities  

Real  estate  taxes 

Housing  

6.480 

12.456 

Total  annual  cost  

10.610 

8.718 

15,234 

11,419 

20.456 

15.134 

St.  Thomas,  VI: 

Maintenance  

609 

2,208 

1,589 

847 

10,293 

52 

609 

1.416 

717 

3,138 

1,806 

1.291 

14,542 

61 
609 

1.589 

824 

3.017 

2.022 

1.220 

15.807 

66 

926 

1.690 

Insurance  

Utilities  

Real  estate  taxes 

Housing 

8.400 

11.544 

17,100 

Total  annual  cost 

15,546 

10.477 

21,494 

13.803 

22.890 

19.782 

Washington,  IX  (DC): 

Maintenance  

564 
259 

2.516 
208 

5.838 

48 

107 

2,202 

6^060 

664 
277 

2.909 
421 

8.685 

56 

107 
2.516 

763 

706 

3.302 

998 

18.479 

61 
125 

2.700 

Insurance 

Utilities  

Real  estate  taxes 

Housing 

8.796 

15.300 

Total  annual  cost  

9.365 

8,417 

12.956 

11.475 

24.248 

18,186 

Washington.  DC  (MD): 

Maintenance 

Insurartce  

564 

230 

1.826 

1.197 

48 

96 

1,616 

664 

247 

2,089 

1,664 

56 

86 

1.826 

763 

293 

2.351 

2.568 

61 
96 

1.948 

Real  estate  taxes 
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Appendix  12— Housing  Cost  Analysis— Continued 

(1997  Survey] 


Annualoosts 

Lower  income 

Middteinconrw 

Upper  income 

Owner 

Renter 

Owner 

Renter 

Owner 

Renter 

Housing 

6.748 

6,660 

11,016 

9,180 

13.727 

13.356 

Total  annual  cost 

10.565 

8.420 

15.680 

11.148 

19.702 

15.463 

Washington.  DC  (VA): 

564 

200 

1,837 

1,413 

7.234 

48 

93 
1,626 

664 

253 

2.101 

1.733 

9,903 

56 

93 
1.837 

763 

306 

2.365 

2,432 

14.394 

61 

Insurance  ~ 

Utilities         • 

104 
1.960 

Real  estate  taxes 

Housing — 

7,020 

11,556 

16.500 

Total  annual  cost 

11,248 

8,787 

14,654 

13,542 

20.262 

18.625 

Location 


Hilo.  HI   

Kailua  Kona.  HI 


Total  weight 

Hawaii  County.  HI 


St.  Croix,  VI  .„.. 
St.  Thomas,  VI 


Total  weight  ... 
Virgin  Islands 


Washington,  DC.  DC  . 
Washington,  DC,  MD 
Washington,  DC,  VA  . 


Total  weight 
DC  area  


Anchorage,  AK: 
Lower  Income  . 
Middle  income 
Upper  income  . 

Fairt>anks,  AK: 
Lower  income 
Middle  income 
Upper  Income 

Juneau.  AK: 

Lower  income 
Middle  Income 


Housing  Cost  Analysis— Composites 

(1997  Sunrey] 


Weights 


75.99 
24.01 


100.00 


48.76 
51.24 


100.00 


33.34 
33.33 
33.33 


100  JX) 


Annual  costs 


Lower  income 


Owner 


$11,628 
14,413 


12.297 


10,610 
15,546 


13,139 


9,385 
10.565 
11.248 


10.399 


Renter 


$7,627 
9.202 


8,005 

8,718 
10,477 


9.619 


8.417 
8,420 
8,787 


8.541 


Middte  ncome 


Owner 


$15,118 
18.896 


16,025 

15234 
21.494 


18,442 


12.956 
15.680 
14.654 


14.430 


Renter 


$8,319 
11.213 


9,014 


11.419 
13.803 


12.641 


11,475 
11,148 
13,542 


12.055 


Upper  iixxxne 


Owner 


$18,369 
21332 


19.200 


20,456 
22390 


21.703 


24,248 
19.702 
20.262 


21.404 


Renter 


$10,110 
12.812 


10,759 


15.134 
19.782 


17.516 


18.186 
15.463 
18.625 


17.425 


Appendix  13— Housing  Analysis 

[1997  Sun/ey] 


Owners 


Total  annual 
cost 


$10,072 
13,186 
16.259 


10.579 
13,514 
16,537 


13,147 
16,104 


Total  cost  DC 
area 


$10,399 
14.430 
21.404 


10.399 
14,430 
21,404 


10,399 
14,430 


Index 


96.86 
91.38 
75.96 


101.73 
93.65 
77.26 


126.43 
111.60 


Renters 


Total  annual 
cost 


$8,106 
10,449 
13.718 


9.152 
10,863 
14,410 


11,106 
13.413 


Total  cost  DC 
area 


$8,541 
12,055 
17,425 


8.541 
12.055 
17.425 


8,541 
12.055 


Irxlex 


94.91 
86.68 
78.73 


107.15 
90.11 
82.70 


130.06 
11127 
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Appendix  13 — Hcxjsing  Analysis— Continued 

(1997  Survey] 


Owners 

Renters 

Total  annual 
cost 

Total  cost  DC 
area 

Index 

Total  annual 
cost 

Total  cost  DC 
area 

Index 

Upper  jrKome  

18.755 

21,404 

87.62 

18,495 

17.425 

106.14 

Nome.  AK: 

Lower  income  

11.288 
14,869 
18.175 

10.399 
14.430 
21.404 

108.55 

103.04 

84.91 

11,657 
12,916 
15,097 

8,541 
12,055 
17.425 

136.48 

107.14 

86.64 

Middle  income 

Upper  income  

Honolulu.  HI: 

19.931 
25.940 
38.233 

10.399 
14.430 
21.404 

191.66 
179.76 
178.63 

12.155 
13.725 
19.885 

8.541 
12,055 
17.425 

142.31 
113.85 
114.12 

Middle  income 

Upper  Income 

Hawaii  County.  HI: 

Lower  income  ^. 

Middle  income 

12.297 
16.025 
19.200 

10.399 
14.430 
21.404 

118.25 

111.05 

89.70 

8.005 

9.014 

10.759 

8.541 
12.055 
17.425 

93.72 
74.77 
61.74 

Upper  income  

Kauai  County.  HI: 

Lower  income  

15.425 
19.817 
23.278 

10.399 
14,430 
21.404 

148.33 
137.33 
108.76 

8.816 
11.162 
12.234 

8.541 
12.055 
17.425 

103.22 
92.59 
70.21 

Middle  income „ 

Upper  income  . 

Maui  County,  HI: 

Lower  income  „ 

16.527 
21.561 
25.545 

10.399 
14.430 
21.404 

158.93 
149.42 
119.35 

9.895 
12.535 
13.930 

8.541 
12.055 
17.425 

115.85 

103.98 

79.94 

Middle  income 

Upper  irKome  

Guam: 

Lower  irxxxne 

Middle  iricome 

15.465 
18.744 
26.736 

10,399 
14,430 
21,404 

148.72 
129.90 
124.91 

10.628 
13.841 
18.653 

8.541 
12,055 
17,425 

124.44 
114.82 
107.05 

Upper  income  

Puerto  Rico: 

Lower  iTKome  

7.792 
10.286 
15.463 

10,399 
14,430 
21,404 

74.93 
71.28 
72.24 

8.921 
14,793 
22.780 

8,541 
12,055 
17,425 

104.45 
122.71 
130.73 

Middle  income „.„. 

Upper  income  ...r. 

Virgin  Islands: 

Lower  income  

Middle  irKome 

13.139 
18.442 
21.703 

10.399 
14,430 
21.404 

126.35 
127.80 
101.40 

9.619 
12.641 
17.516 

8,541 
12,065 
17,425 

112.62 
104.86 
100.52 

Upper  income  

APPENDIX  14— Private  Transportation  Cost  Analysis 

[1997  Survey)  2 


Anchorage.  AK: 

Fuel  

Maintenance/oil  

Tres  

License  and  registration 

Miscellaneous  tax 

Depreciation  

Finance  expense 

Insurance 

Total  annual  cost  .. 

Fairt>anks.  AK: 

Fuel  

Maintenance/oil 

Tires  

License  and  registration 


Annual  costs 

Honda  Civic 

Ford  Taurus 

Ctievrolet  SIO 

1.5L4cylDX 

3.0L  6  cyl  GL 

Blazer  4.3L  6 

4  dr  sedan 

4  dr  sedan 

cyl  4WD  2  dr 

S873 

$1,309 

SI  .637 

629 

586 

599 

126 

188 

154 

105 

105 

105 

50 

50 

50 

2.217 

3.496 

3.593 

732 

878 

997 

1.388 

1.214 

1,604 

6.120 

7.826 

8,739 

964 

1.446 

1.807 

900 

132 

35 

814 

903 

206 

163 

35 

40 
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Appendix  14— Private  Transportation  Cost  Analysis— Continued 

[1997  Survey] 


Miscellaneous  tax 

Depreciation  

Finance  expense  . 
Insurance 


Total  annual  cost 


Juneau.  AK: 

Fuel  -...- 

Maintenance/oil  

Tires - 

License  and  registration 

Miscellaneous  tax 

Depreciation  

Finance  expense 

Insurance 


Total  annual  cost 


Annual  costs 


HoTKla  Civic 

1.5L4cylDX 

4dr  sedan 


Nome,  AK: 

Fuel  

Maintenance/oil 

Tires  

License  and  registration 

Misceitaneous  tax 

Depreciation  — 

Finance  expense 

Insurance 


Total  annual  cost 


Honolulu,  HI: 

Fuel  

Maintenance/oil 

Tires  

License  and  registration 

Miscellaneous  tax 

Depreciation  

Finance  expense 

InsurarKe 


Total  annual  cost 


Hilo,  HI: 

Fuel — 

Maintenance/oil 

Tires  

License  and  registration 

Miscellaneous  tax 

Depreciation  

Finance  expense  ...._ — 
Insurance 


Total  anmial  cost 


Kailua  Kona,  HI: 

Fuel 

Maintenance/oil 

Tires 

License  and  registration 

Miscellaneous  tax 

Depreciation  

Finance  expense 

Insurance 


Total  annual  cost 


Kauai.  HI: 


0 

2,755 

.841 

1340 


6.967 


918 

777 

142 

73 

0 

1.794 

670 

1.340 


Ford  Taurus 

3.0L  6  cyl  GL 

4dr  sedan 


5,714 


1.250 

965 

122 

105 

0 

2,995 
748 

1,388 


7,573 


831 
503 
103 
105 
0 

2,639 
992 

1,755 


6,928 


879 
585 

123 

105 

0 

^438 
929 

1.805 


6.864 


981 
718 
127 
105 
0 
2.251 


1,965 


7,040 


0 

3,719 

950 

1,305 


8,475 


1378 

738 

188 

73 

0 

3.423 

875 

1.042 


7.717 


ChevToMSIO 
Blazer  4.3L  6 
cyl4WD2dr 


1375 

907 

192 

105 

0 

4.312 
893 

1.328 


9,612 


1,247 

530 

119 

125 

0 

3,846 

1,158 

1,1 


8.723 


U18 

570 

236 

125 

0 

3.274 

1.019 

1341 


8383 


1.471 
682 
222 

12s 

0 

3.686 

1,100 

1341 


9.127 


0 
4,412 
1,170 
1,324 


9.819 


1.722 

793 

161 

73 

0 

3.704 

1.025 

1.368 


8.846 


10  656 


1.558 
568 

187 

145 

0 

4.521 

1.421 

2.106 


10,496 


1.648 

562 

177 

145 

0 

4.440 

1.372 

1,993 


10,337 


1.838 

601 

194 

145 

0 

4,410 

1.366 

2.086 


10.730 
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Furt  

Mainlananoe/oil 

Tres  

License  and  registration 

Miscellaneous  tax 

Depreciation  

FIrtance  expense 

Insurance 


Total  annual  cost 


Maui.  HI: 

MaintertaiKe/oi 

Tree  

License  ai¥l  registration 

Miscellaneous  tax 

Depreciation  

Flnar>ce  expense 

Insurance 


Armual  costs 


Honda  Civic 

1.5L4cylDX 

4dr  sedan 


Total  annual  cost 


Guam: 

Fuel  

Maintenance/oil  

Tires  

License  and  registration 

Miscellaneous  tax 

Depreciation  

Firtance  expense 

Insurance 


Total  annual  cost 


Puerto  Rico: 

Fuel  

Maintenance/oil 

Ttn*  

Lioertse  and  registration 

Miscellaneous  tax 

Depredation  

FinarKe  expense 

lnsurarK:e 


Total  annual  cost 


St.  Croix.  VI: 

Fuel  

MainlenarKie/oil  

Tree  

License  and  registration 

MisceNaneous  tax 

Depreciation  

FnaiKe  expense 

Insurance „. 


Totat  anrHjal  cost 


St. 


TNxnas,  VI: 

Fuel  _ 

Maintenance/oN 

Tres  

Uoertseand  registration 

MisceNaneous  tax 

Depreciation  

Finance  expense 


901 
544 
113 
106 
0 

2.537 
979 

1.457 


6.636 


Ford  Taurus 

3.0L  6  cyl  GL 

4dr  sedan 


917 

581 

97 

105 

0 

1.899 

856 

1.573 


6.028 


861 

498 

89 

42 

0 

2.104 

843 

1,268 


5.705 


574 

383 

86 

76 

0 

2.350 

874 

1,529 


5.872 


556 

427 
99 

74 

0 

2.301 

902 

2,169 


6.528 


843 

495 

99 

74 

0 

2.646 

924 


1.352 

507 

185 

125 

0 

3.628 

1.123 

1,403 


Chevrolet  S10 
Blazer  4.3L  6 
cyl  4WD  2  dr 


8,323 


1,376 

541 

145 

125 

0 

3,431 

1,092 

1.712 


8.422 


1,292 
554 

180 

47 

0 

3.996 

1.133 

1,555 


8.757 


861 

351 

175 

76 

0 

4.348 

1.178 

1,853 


8.842 


834 

401 

169 

96 

0 

3.963 

1.152 

3.062 


9.667 


1.264 

504 

149 

96 

0 

3.486 

1.010 


587 

179 

146 

0 

4,441 
1,416 
1,786 


10,243 


1,720 
637 
157 
145 

0 
4,660 
1,471 

i.e 


10.686 


1,614 

636 

154 

47 

0 

4,049 

1,265 

1,789 


9.554 


1,076 

414 

190 

76 

0 

5,044 

1,428 

2.254 


10.482 


1.043 
506 

160 

105 

0 

4,064 

1,298 

3.988 


11.164 


1.580 

570 

144 

106 

0 

4.967 

1.403 
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Appendix  14— Private  Transportation  Cost  Analysis— Continued 

(1997  Sun/ey] 


Insurance 

Total  annual  cost 


Washington.  DC  (DC): 

Fuel  

Maintenanca/oH 

Tres 

License  and  registration 

Miscellaneous  tax 

Depreciation 

Finance  expense 

Insurance 


Total  annual  cost 


Annual  costs 


Honda  Civic 

1.5L4cylDX 

4dr  sedan 


1354 


6.936 


671 

356 

70 

74 

0 

1.975 

636 

1.504 


5.286 


Washington,  DC  (MD): 

Fuel  _ 

ktaimenance/oil 

Tires  

License  and  registration 

Miscellaneous  tax 

Depreciation  

Finance  expense 

InsurarKe ~. 


Total  annual  cost 


Washington,  DC  (VA): 

Fuel 

Maintenance/oil 

Tires  

License  and  registration  ... 

Miscellaneous  tax 

Depreciation  _ 

Firtance  expense 

Insurance 


Total  annual  cost 


663 

371 

88 

94 

0 

1,788 

583 

1.410 


Ford  Taurus 

3.0L  6  cyl  GL 

4dr  sedan 


Chevrolet  810 
Blazer  4.3L  6 
cyl4WD2dr 


2.498 


9.007 


1.006 

330 

110 

74 

0 

3,292 

775 

1.413 


7.000 


5.007 


614 

363 

67 

55 

458 

1,942 

625 

1,000 


5.124 


994 

323 

124 

94 

0 

3.206 

744 

1317 


3.032 


11.791 


1,258 

337 

101 

lOT 

0 

3,694 
929 

1320 


7.946 


6302 


922 

343 

84 

60 

543 

3,186 

753 

926 


6317 


ijao 

347 
101 
121 
-0^ 

4.754 
1.060 
1366 


9.022 


1.1S2 

343 

96 

M 

730 

3JB2S 

941 

1.018 


8.165 


Private  Transportation  Cost  Analysis— Composites 

[1997  Survey] 


Weights 

Annualcosts 

artion 

Honda  Civic 

1.5L4cylDX 

4dr  sedan 

Ford  Taurus 

3.0L  6  cyl  GL 

4dr  sedan 

Chevrolet  S10 
Blazer  4.3L  6 
cyl4WD2(» 

75.99 
24.01 

$6,864 
7.040 

$8,383 
9.127 

$10337 

;. 

10,730 

100.00 



6.906 

8.562 

10.431 

— - : — •• 

48.76 
51.24 

6.528 
6.935 

9.667 
9,007 

11,164 
11,791 

100.00 

I 

6.737 

9329 

11.485 

33.34 
33.33 
33.33 

5.286 
5,007 
5,124 

7.000 
6302 
6317 

7,946 

9.022 
8.166 

HilO.  HI  „ 

Kailua  Kona.  HI  

Total  weight 

Hawaii  County,  HI 

St.  Croix,  VI 

St.  Thomas,  VI 

Total  weight 

Virgin  Islands 

Washington,  DC,  DC  . 
Washington,  DC.  MD  . 
Washington,  DC,  VA  . 
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Weights 

Annual  costs 

Location 

Honda  Civk: 

1.5L4cylOX 

4dr  sedan 

FordTaunis 

3.0L  6  cyi  6L 

4dr  sedan 

Chevrolet  S10 
Blazer  4.3L  6 
cyl  4WD  2  dr 

To«aJ»»eight 

100.00 

" 

DC  area 

5.139 

6.873 

8.378 

Appendix  16.— Auto  Insurance  Calculation  Worksheet-Special  Limits 


Ford 


Chevy 


Guam 

Average  Local  Insurance  Price 

Price  of  Equivalent  Reference  Area  Coverage  ... 

Index 

Price  oH  Reference  Area  UM  100/300  Coverage 

Estimated  Local  Equivalent  UM  Coverage 

Adlusted  Local  Insurance  Price  


1201.33 

1128.00 

106.50 

62.45 

66.51 

1267  J4 


1466.00 

1032.33 

142.01 

62.45 

88.69 

1564.60 


Puerto  Rico 

Average  Local  Insurance  Price 

Price  of  Equivalent  Reference  Area  Coverage  ... 

Index 

Price  of  RefererKX  Area  UM  100/300  Coverage 

Estimated  Local  Equivalent  UM  Coverage 

A(^|usted  Local  Insurartce  F>rice  


St.  Croix 

Average  Local  Insurance  Price 

Price  of  Equivalent  Reference  Area  Coverage 

Index 

Price  of  Specified  Reference  Area  Coverage  .. 
MJuMBd  Local  Insurance  Price  


St.  Thomas 

Average  Local  Insurance  Price 

Price  of  Equivalent  Reference  Area  Coverage 

Index 

Price  of  Specified  Reference  Area  Coverage  .. 
Adjusted  Local  Insurance  Price  


1448.60 

1128.00 

128.42 

62.45 

80.20 

1528.80 


1582.56 

868.47 

182.22 

1190.45 

216924 


1352.53 

868.47 

156.74 

1190.45 

1854.01 


1746.95 
1032.33 

16922 
62.45 

106.68 
1852.63 


2179.65 

779.43 

279.65 

1094.78 

3061.55 


1778.64 

779.43 

22820 

1094.78 

249829 


1706.00 
1263.17 
134.98 
62.45 
.  84.30 
1789.30 


2147.48 
1263.17 

170.01 
62.45 

106.17 
2253.65 


2691.87 

894.73 

300.86 

1325.62 

398826 


2046.63 

894.73 

228.74 

1325.62 

303222 


Notes:  Special  adjustments  were  required  for  Guam.  Puerto  Rico,  and  U.S.  Virgin  Islands  automobile  insurance  prices  because  the  coverage 
available  was  significantly  less  than  that  surveyed  in  the  other  locations.  In  Guam  and  Puerto  Rico,  uninsured  motorist  (UM)  coverage  had  sig- 
nificantly lower  coverage  or  was  not  available.  For  both  areas,  the  average  price  of  the  local  policy  was  compared  with  the  average  price  of 
equivalent  coverage  In  the  DC  area,  and  an  index  was  computed.  That  index  was  used  to  adjust  the  price  of  the  DC  area  specified  IIM  cov- 
erage, which  was  then  added  to  the  average  local  prices.  In  the  U.S.  Virgin  Islands,  all  coverage  (bocily  injury,  property  dantage.  medical,  colli- 
sion, and  comprehensive)  was  significantly  less  than  that  priced  elsewhere.  For  these  areas,  the  average  price  of  the  local  poli^  was  compared 
with  equivalent  coverage  in  the  DC  area,  and  an  index  was  computed.  That  index  was  used  to  adjint  the  price  of  the  DC  specified  coverage. 

Appendix  16— Air  Fares  Cost  Analysis 

[1997  Survey] 


Location 


Anchorage.  AK  .... 

Fairbanks.  AK 

Juneau.  AK , 

Nome.  AK 

Honolulu.  HI 

Hawaii  County.  HI 

Kauai.  HI 

Maui.  HI , 

Guam 

Puerto  Rico 

Virgin  Istarxto 


Average  allow- 
ance area  air 
fares 


S628 
$809 
$720 

$1,026 

$737 

908 

$908 

$895 

$1,738 

$548 

831 


Average  DC 
area  air  fares 


Index 


$355 

176.90 

$355 

227.89 

$356 

202.82 

$366 

289.01 

$366 

207.61 

$355 

255.77 

$355 

255.77 

$356 

252.11 

$355 

489.58 

$365 

154.37 

$366 

234.08 
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Air  Fares— Composites 

[1997Swvey] 


Location 


Hlo,  HI 

KaHua  Kona.  HI 

Total 

Hawaii  County.  HI  cost 

St.  Croix.  VI 

SL  Thomas,  VI  

Total 

Virgin  Islands  cost 


Weights 


75.99 
24.01 


100.00 


48.76 
5124 


100.00 


Appendix  17— Transportation  Analysis 

(1997  Survey] 


Anchorage,  AK: 

1.  Honda  Civic  DX  4  dr  sedan  1.5L  4  cyl .. 

2.  Ford  Taurus  GL  4  dr  sedan  3.0L  6  cyl  .. 

3.  Chevy  S10  Blazer  4WD  2  dr  4.3L  6  cyl 


Average  index 


Fairbanks,  AK: 

1.  Honda  Civic  DX  4  dr  sedan  1.5L  4  cyl  .. 

2.  Ford  Taunjs  GL  4  dr  sedan  3.0L  6  cyl  .. 

3.  Chevy  S10  Blazer  4WD  2  dr  4.3L  6  cyl 


Average  index 


JuTMau.  AK: 

I.Honda  Civk:  DX  4  dr  sedan  1.5L4cyl  .. 

2.  Ford  Taurus  GL  4  dr  sedan  3.0L  6  cyl  .. 

3.  Chevy  S10  Blazer  4WD  2  dr  4.3L  6  cyl 


Average  index 


Nome.  AK: 

1.  Honda  Civk:  DX  4  dr  sedan  1.5L  4  cyl .. 

2.  Ford  Taunis  GL  4  dr  sedan  3.0L  6  cyl .. 

3.  Chevy  S10  Blazer  4W0  2  dr  4.3L  6  cyl 


Average  index 


Honokihj.  HI: 

1.  Honda  Civk:  DX  4  dr  sedan  1.5L  4  cyl .. 

2.  Ford  Taunis  GL  4  dr  sedan  3.0L  6  cyl  .. 

3.  Chevy  S10  Blazer  4WD  2  dr  4.3L  6  cyl 


Average  index 


Hawaii  County.  HI: 

1.  Honda  Civk:  DX  4  dr  sedan  1.5L  4  cyl  .. 

2.  Ford  Taurus  GL  4  dr  sedan  3.0L  6  cyl .. 

3.  Chevy  SIO  Blazer  4WD  2  dr  4.3L  6  cyl 


Average  index 


Kauai  Courity.  HI: 

I.Honda  Civk:  DX  4  dr  sedan  1.5L4cyl  .. 

2.  Ford  Taums  GL  4  dr  sedan  3.0L  6  cyl  .. 

3.  Chevy  SIO  Blazer  4WD  2  dr  4.3L  6  cyl 


Total  annual 
cost 


$6,120 
7326 
8,739 


6,967 
8,475 
9319 


5,714 
7.717 
8346 


7.573 

9312 

10.656 


6.928 

8.723 

10.496 


6.906 

8.562 

10.431 


Average  index 
Maui  County.  HI: 


6,636 

8323 

10243 


Total  cost  DC 


$5,139 
6373 
8378 


5.139 
6373 
8378 


5.138 
6373 
8378 


5.139 
6373 
8,378 


5.139 
6373 
8378 


5.139 
6373 
8378 


5.138 
6373 
8378 


56497 


Costs 


$906 
$908 


908 


$834 

$828 


831 


119.06 
11337 
10431 


112.42 


135.57 
12331 
11720 

12536 


111.19 
11228 
10538 


109.69 


147.36 
139.85 
127.19 


138.13 


134.81 
126.92 
12528 


129.00 


134.38 
124.57 
124.50 


127.82 


129.13 
121.10 
12226 


124.16 
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1.  Honda  Civic  OX  4  dr  sedan  1.5L  4  cyl  .. 

2.  Ford  Taunjs  GL  4  dr  sedan  3.0L  6  cyi  .. 

3.  Chevy  S10  Blazer  4WD  2  dr  4.3L  6  cyl 


Total  artnual 
cost 


Average  index 


Guam: 
1. 
2. 
3. 


Honda  Civic  OX  4  dr  sedan  1.51. 4  cyl  .. 
Ford  Taurus  GL  4  dr  sedan  3.0L  6  cyl  .. 
Chevy  SIO  Blazer  4WD  2  dr  4.3L  6  cyl 


Average  index 


Puerto  Rico: 

1.  Honda  Civic  OX  4  dr  sedan  1.5L  4  cyl  .. 

2.  Ford  Taurus  GL  4  dr  sedan  3.0L  6  cyl  .. 

3.  Chevy  SIC  Blazer  4WD  2  dr  4.3L  6  cyl 


Average  irnlex 


Virgin  Islands: 

1.  Honda  Civic  OX  4  dr  sedan  1.5L  4  cyl  .. 

2.  Ford  Taurus  GL  4  dr  sedan  3.0L  6  cyl  .. 

3.  Chevy  310  Blazer  4WD  2  dr  4.3L  6  cyl 


Average  index 


6.028 

8,422 

10.686 


Total  cost  DC 
area 


5.139 
6.873 
8,378 


5.706 
8.757 
9,554 


5.872 

8,842 

10.482 


6.737 

9.329 

11.485 


Index 


117.30 
122.54 
127.55 


122.46 


5.139 
6.873 
8.378 


5.139 
6.873 
8.378 


5.139 
6,873 
8.378 


111.01 
127.41 
114.04 


117.49 


114.26 
128.65 
125.11 


122.67 


131.10 
135.73 
137.09 


134.64 


Appendix  18— Transportation  Summary 


(1997  Survey) 

Category 
ndexes 

Lowerncome 

Middle 

income 

Upper 

ncome 

Weights 

Subtotal 

Weights 

Subtotal 

Weights 

Subtotal 

AiKhorage.  AK: 

Private  transportation 

Air  lares  and  other  transportation  expenses  

112.42 
176.90 

95.16 
4.84 

106.98 
8.56 

94.51 
5.49 

106.25 
9.71 

93.91 
6.09 

105.57 
10.77 

Total  weights 

100.00 

100.00 

100.00 

Total  indexes: 
Lower . 

115.54 

MifkHn 

115.96 

■ 

Upper 

116  34 

Fairt>anl(S.  AK: 

Private  transportation 

125.36 
227.89 

95.16 
4.84 

119.29 
11.03 

94.51 
5.49 

118.48 
12.51 

93.91 
6.09 

117.73 
13.88 

Air  lares  and  other  transportation  expenses  

Total  weights 

100.00 

100.00 

100.00 

Total  indexes: 
Lower 

130.32 

Middle 

130.99 

Upper 

131  61 

Juneau.  AK: 

Private  transportation 

Air  lares  ar>d  other  transportation  expenses  

109.69 
202.82 

95.16 
4.84 

104.38 
9.82 

94.51 
5.49 

103.67 
11.13 

93.91 
6.09 

103.01 
12.35 

Total  weights 

100.00 

100.00 

100.00 

Total  indexes: 
Lower 

114.20 

Middto 

114.80 

Upp«f _ 



115  36 

Nonie.  AK: 

Private  transportation 

138.13 

95.16 

131.44 

94.51 

130.55 

93.91 

129.72 
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APPENDIX  18— TRANSPORTATION  Summary— Continued 

(1997  Sun/ey] 

Category 
indexes 

Lower  vwome 

Middte  inconte 

Upper  irKX)me 

Weights 

Subtotal 

Weights 

Subtotal 

Weights 

Subtotal 

Air  farAe  arvH  nthAr  tran^rwvtation  exDenSAS 

289.01 

4.84 

13.99 

5.49 

15.87 

6.09 

17.60 

Total  weights 

100.00 

100.00 

lOOiX) 

Total  indexes: 

Lower 

Middle ••• 

Upper 

145.43 

. — 

- 



146.42 

147.32 

Honolulu.  HI: 

129.00 
207.61 

95.16 
4.84 

122.76 
10.05 

94.51 
5.49 

121.92 
11.40 

93.91 
6.09 

121.14 

Air  lares  and  other  transportation  expenses  

12.64 

Total  weights 

100.00 

100.00 

100.00 

— ... 

Total  indexes: 

.„,..„..-.... 

132.81 



■ 

Lower — 

Middte - 

Upper 

133.32 

133.78 

Hawaii  County.  HI: 

127.82 
255.77 

95.16 
4.84 

121.63 
12.38 

94.51 
5.49 

120.80 
14.04 

93J1 
6.09 

120.04 

Air  tares  and  other  transportation  expenses  

15.58 

Total  weights 

100.00 

100.00 



100.00 

Total  indexes: 

............... 

134.01 



~"'V3AM 

Lower . • 

Middto 

Upper.: 

135.62 

Kauai  County,  HI: 

124.16 
255.77 

95.16 
4.84 

118.15 
12.38 

94.51 
5.49 

117.34 
14.04 

93.91 
6.09 

116.60 

Air  lares  and  other  transportation  expenses  

15.58 

Total  weights 

100.00 

......•■...■••■• 

100.00 

100.00 

Total  indexes: 

130.53 

13i".38 





Middte 

Upper ; 

132.18 

Maui  County.  HI: 

PriuntA  trsftiKiyvtdtion 

122.46 
252.11 

95.16 
4.84 

116.53 
12.20 

94.51 
5.49 

115.74 
13.84 

93.91 
6.09 

115.00 

Air  fares  and  other  transportation  expenses  „ 

15.35 

Total  weights 

100.00 

100.00 

* 

100.00 



Total  indexes: 

128.73 

Lower 

tii/4Hla                                                                             

129.58 

MKJUra  ......„..................-"...—•••.•••—•••• 

130.35 

Upper 

Guam: 

PrK/fttA  trAfKfwtation ........■■■■.. • 

117.49 
489.58 

95.16 
4.84 

111.80 
23.70 

94.51 
5.49 

111.04 
26.88 

93J1 
6.09 

110.33 

Air  lares  and  other  transportation  expenses  

29.82 

Total  weights 

100.00 

100.00 

100.00 

Total  indexes: 

135.50 



Lower , .. 





137.92 



Middte „... " 

Upper 

140.15 

Puerto  Rico: 

Prn/atA  tranftcwtation ....■>* 

122.67 
154.37 

95.16 
4.84 

116.73 
7.47 

9451 
5.49 

115.94 
8.47 

93.91 
6.09 

115.20 

Air  fares  and  other  transportation  expenses 

9.40 

Total  weights 



100.00 

100.00 



100.00 
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Appendix  18— Transportation  Summary— Continued 

[1997  Survey] 


Category 
indexes 

Lower  ifKome 

Middle 

income 

Upper  i 

ncome 

Weights 

Subtotal 

Weights 

Subtotal 

Weights 

Subtotal 

Total  indexes: 
Lower 

:::::;::::: 

124.20 



124.41 

Upper 

124  60 

Virgin  Islands: 

Private  transportation „ 

Air  fares  and  other  transportation  expenses  

134.64 
234.08 

95.16 
4.84 

128.12 
11.33 

94.51 
5.49 

127.25 
12.85 

93.91 
6.09 

126.44 
14.26 

Total  wetghts _ 

100.00 

100.00 

100.00 

•>>■••■■•■■•■••• 

Total  indexes: 
Lower -. 

139.45 

Middte 

140.10 

Upper 

140  70 

Appendix  19— Miscellaneous  Expense  Analysis— Category  Index  Development 

[1997  Survey] 


Anchorage.  AK; 

Medical  care  

Nor>-aspinn  pain  reliever 

Tetracycline 

Dentist  clean/check 

Doctor  office  visit  

Hospital  room ^..... 

Health  Insurance 

Contact  Lenses 


Price 


FaiitMmks.  AK: 

Medicai  care  

Norv-aspirin  pain  reliever 

Tetracycline 

Dentist  dean/check 

Doctor  office  visit  

Hospital  room 

Health  Insurance 

Contact  Lenses 


Juneau.  AK: 

Medical  care  

Norv-aspirin  pain  reliever 

Tetracyclir>e 

Dentist  dean/check 

Doctor  office  visit  

Hospital  room 

Health  Insurance 

Contact  Lenses 


Nome.  AK: 

Medical  care  

Norv-aspirin  pain  reliever 

Tetracycline 

Dentist  dearVchecfc 

Doctor  office  visit  

Hospital  room 

Health  InsurarKe 

Contact  Lenses 


Honolulu.  HI: 

Medical  care  

Norv-aspirin  pain  reliever 

Tetracycline 

Dentist  dearVcheck 

Doctor  oMce  visit  


$6.15 

7.06 

127.00 

61.67 

751.75 

1.107.49 

166.00 


5.96 

6.44 

164.33 

65.67 

533.00 

1.090.01 

201.33 


Price  DC 
area 


S6.56 

7.38 

122.58 

54.38 

530.66 

1.038.62 

185.26 


7.31 

7.48 

194.17 

60.67 

515.00 

1.076.71 

196.00 


10.58 
14.75 

172.50 
74.00 

517.00 
1.091.05 

325.88 


7.56 

8.07 

179.08 

41.39 


6.56 

7.38 

122.58 

54.38 

530.66 

1.038.62 

185.26 


Ratio 


0.94 
0.96 
1.04 
1.13 
1.42 
1.07 
0.90 


Weights 


6.55 

7.38 

122.58 

54.38 

530.66 

1.038.62 

18526 


6.55 

7.38 

122.58 

54.38 

530.66 

1.038.62 

185.26 


6.55 

7.38 

122.58 

54.38 


0.91 
0.87 
1.34 
1.21 
1.00 
1.05 
1.09 


4.86 
12.02 
15.29 
12.83 

3.12 
46.64 

5.23 


Subtotal 


Index 


4.86 
12.02 
15.29 
12.83 

3.12 
46.64 

5.23 


1.12 
1.01 
1.58 
1.12 
0.97 
1.04 
1.06 


1.62 
2.00 
1.41 
1.36 
0.97 
1.05 
1.76 


1.15 
1.09 
1.46 
0.78 


4.86 
12.02 
15.29 
12.83 

3.12 
46.64 

5.23 


.4.56 
11.49 
15.84 
14.55 

4.42 
49.73 

4.69 


4.42 
10.49 
20.50 
15.49 

3.13 
48.95 

5.68 


4.86 
12.02 
15.29 
12.83 

3.12 
46.64 

5.23 


4J6 
12.02 
15.29 
12.83 


5.43 
12.19 
24.22 
14.31 

3.03 
48.35 

5.53 


105.30 


108.68 


1 13.07 


7.85 
24.03 
21.52 
17.46 

3.04 
48.99 

9.20 


5.61 
13.14 
22.34 

9.77 


132.11 


115.51 
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APPENDIX  19— Miscellaneous  Expense  Analysis— Category  Index  Development— Continued 

[1997  Survey] 


Hospital  room  ..... 
Health  Insurance 
Contad  Lenses  .. 


Hik>.  HI: 

Medical  care  

Non-aspirin  pain  reliever 

Tetracycline 

Dentist  dean/check ..:...... 

Dodor  office  visit 

Hospital  room .7. 

Health  Insurance 

Contad  Lenses 


Kailua  Kona.  HI: 

Medical  care  

Nor>-aspirin  pain  reliever 

Tetracydine 

Dentist  dean/check 

Dodor  office  visit  

Hospital  room 

Health  Insurance 

Contad  Lenses 


Kauai  County,  HI: 

Medical  care  

Non-aspirin  pain  reliever 

Tetracydine 

Dentist  dean/check 

Dodor  office  visit  .... 

Hospital  room 

Health  Insurance 

Contad  Lenses 


Maui  County.  HI: 

Medical  care  

Non-aspirin  pain  reliever 

Tetracydine 

Dentist  dean/check 

Dodor  office  visit  „ 

Hospital  room 

Health  Insurance 

Contad  Lenses 


Guam: 

Medical  care  

Non-aspirin  pain  reliever 

Tetracydine 

Dentist  dean/check 

Dodor  office  visit  

Hospital  room 

Health  Insurance -. 

Contad  Lenses 


Puerto  Rico: 

Medical  care 

Nor>-aspirin  pain  reliever 

Tetracydine 

Dentist  dean/check 

Dodor  office  visit  

Hospital  room 

Health  Insurance 

Contad  Lenses 


St. 


Croix.  VI: 

Medial  care  

I^on-aspirin  pain  reliever 

Tetracydine 

Dentist  dean/check 

Dodor  office  visit  


Price 


646.87 

1.210.02 

230.21 


8.99 

6.98 

110.54 

53.93 

573.96 

1.145.58 

208.22 


826 

6.09 

181.42 

70.83 

533.33 

1.145.58 

188.61 


9.58 

6.29 

128.65 

37.15 

573.96 

1.111.40 

176.32 


820 

7.05 

147.00 

63.95 

573.96 

1220.98 

208.33 


10.09 

4.65 

159.00 

48.00 

259.00 

1.372.56 

428.33 


4.99 
4.00 
112.67 
38.33 
239.67 
920.17 
155.67 


Price  DC 
area 


7.12 

9.62 

120.00 

42.50 


530.66 

1,038.62 

18526 


6.55 

7.38 

122.58 

54.38 

530.66 

1.038.62 

18526 


6.55 

7.38 

122.58 

54.38 

530.66 

1.038.62 

18526 


6.55 

7.38 

122.58 

54.38 

530.66 

1.038.62 

18526 


6.55 

7.38 

122.58 

54.38 

530.66 

1.038.62 

18526 


6.55 

7.38 

122.58 

54.38 

530.66 

1.038.62 

18526 


6.55 

7.38 

122.58 

54.38 

530.66 

1.038.62 

18526 


6.55 

7.38 

122.58 

54.38 


Rate 


122 
1.17 
124 


1.37 
0.95 
0.90 
0.99 
1.08 
1.10 
1.12 


126 
0.83 
1.48 
1.30 
1.01 
1.10 
1.02 


Weights 


1.46 
0.85 
1.05 
0.68 
1.08 
1.07 
0.95 


1.25 
0.96 
120 
1.18 
1.08 
1.18 
1.12 


1.54 
0.63 
1.30 
0.88 
0.49 
1.32 
2.31 


0.76 
0.54 
0.92 
0.70 
0.45 
0.89 
0.84 


1.09 
1.30 
0.98 
0.78 


3.12 

46.64 

523 


4.86 
12.02 
1529 
12.83 

3.12 
46.64 

5.23 


4.86 
12.02 
1529 
12.83 

3.12 
46.64 

523 


Subtotal 


4.86 
12.02 
1529 
12.83 

3.12 
46.64 

523 


4.86 
12.02 
1529 
12.83 

3.12 
46.64 

523 


4.86 
12.02 
1529 
12.83 

3.12 
46.64 

523 


4.86 
12.02 
1529 
12.83 

3.12 
46.64 

523 


4.86 
12.02 
1529 
12.83 


3.80 

54.34 

6.50 


6.67 
11.37 
13.79 
12.72 

3.37 
51.44 

5.88 


6.13 

9.93 
22.63 
16.71 

3.14 
51.44 

5.32 


Index 


105.26 


115.32 


7.11 
1024 
16.05 

8.77 

3.37 
49.91 

4.98 


6.09 
11.48 
18.34 
1509 

3.37 
54.83 

5.88 


7.49 
7.58 
19.83 
11JJ3 
^J52 
61.64 
12.09 


3.71 
6.52 

14.05 
9.04 
1.41 

41.32 
4.39 


529 

15.67 
14.97 
10.03 


100.43 


115.09 


121.49 


81.61 


126.09 


56502 


FMleral  Register /Vol.  63,  No.  203  /  Wednesday.  October  21,  1998 /Notices 


Appendix  19— Miscellaneous  Expense  /Analysis— Category  Index  Development— Continued 

[1997  Survey] 


Price 


Price  DC 
area 


Ratio 


Weights 


Subtotal 


Index 


Hospital  room 

Health  Insurance 
Contact  Lertses  .. 


550.00 

1,170.37 

193.92 


530.66 

1,038.62 

185.26 


1.04 
1.13 
1.05 


3.12 

46.64 

5.23 


3.23 

52.56 

5.47 


St.  Thomas,  VI: 

Medical  care  

Norv-aspirin  pain  reliever 

Tetracydirw 

Dentist  dean/ctieck 

Doctor  office  visit  

Hospital  room 

Health  Insurance ..... 

Contact  Lenses 


7.68 

7.92 

95.00 

50.00 

500.00 

1.170.37 

194.63 


6.55 

7.38 

122.58 

54.38 

530.66 

1,038.62 

185.26 


1.17 
1.07 
0.78 
0.92 
0.94 
1.13 
1.05 


4.86 

12.02 
15.29 
12.83 

3.12 
46.64 

5.23 


122.11 


5.70 
12.90 
11.85 
11.80 

2.94 
52.56 

5.49 


Appendix  20 — Miscellaneous  Expense  Analysis— Total  Index  Development 

(1997  Survey) 


Category 
indexes 

Lower  irtoome 

Middte  income 

Upper  income 

Weights* 

Subtotal 

Weights* 

Subtotal 

Subtotal 

Anchorage.  AK: 

1.  Medkatcare  

106.30 

109.51 
109.38 
109.21 
100.00 
43.40 

40.74 
16.07 

42.90 
17.60 

30.79 

32.42 

23.66 

24.91 

2.  Cash  contntxjtions: 

Lower  income  

Middte  income 

16.56 

18.11 

Upper  income  

16.91 

57.95 

1.48 

18  47 

3.  Personal  insuranc^peitsions 

4.  Education _ 

42.31 
0.87 

42.31 
0.38 

51.42 
1.23 

51.42 
^^0.53 

57.95 
0.64 

Total  weights  ._ 

100.00 

100.00 

100.00 

Total  indexes: 
Lower  

;. . 

103.19 

........._......» 

102"48 

Middte .^_. 

Upper  

101.97 

"■ 

Fairt>anks.  AK: 

1.  MedKal  care  

108.68 

110.01 
109.97 
109.94 
100.00 
26.91 

40.74 
16.07 

44.28 
17.68 

30.79 

33.46 

23.66 

25.71 

2.  Cash  contrtMJtians: 

Lower  income  

Middte  income 

16.56 

18.21 

Upper  income  

16.91 

57.95 

1.48 

18.59 

57.95 

0.40 

3.  Personal  insurance/pensions 

4.  Education  _ _ 

42.31 
0.87 

42.31 
0.23 

51.42 
1.23 

51.42 
0.33 

Total  weights  

100.00 

100.00 

100.00 

Total  indexes: 
Lower  

104.50 

:::::=:: 

"'l03!42 

Middte 

.... . 

Upper  „ 

102.65 

Juneau,  AK: 

1.  Medical  care  „ „ 

2.  Cash  contnbutions: 

Lower  income  

113.07 

118.02 
118.10 
118.19 
100.00 
53.84 

40.74 
16.07 

46.06 
18.97 

30.79 

34.81 

23.66 

26.75 

Middle  income 

16.56 

19.56 

Upper  income  

16.91 

57.95 

1.48 

19.99 

57.95 

0.80 

3.  Personal  insuraiKe/pensions 

4.  Education  

42.31 
0.87 

42.31 
0.47 

51.42 
1.23 

51.42 
0.66 

Total  weights  

100.00 

• 

100.00 

100.00 

Total  indexes: 
Lower  

107.81 

"TKA^^V    ••  •* •>>■■••■••••••••••■•••«••»* 

106.45 

Upper  „ 



' 

105.49 

, 
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Appendix  20— Miscellaneous  Expense  Analysis— Total  Index  Development— Continued 

(1997  Survey! 


Category 

Lower  income 

Middte  income 

Upper  moome 

indexes 

Weights* 

Subtotal 

Weights* 

Subtotal 

Weights* 

Subtotal 

Nome.  AK: 

1.  Medical  care  - 

2.  Cash  contributions: 

132.11 

140.36 
139.77 
139.23 
100.00 
23.46 

40.74 
16.07 

53.82 
22.56 

30.79 

40.68 

23.66 

3126 

Lower  income  

16.56 

23.15 

16.91 

57.95 

1.48 

23.54 

3.  Personal  insurance/pensions 

4.  Education  

42.31 
0.87 

42.31 
0.20 

51.42 
1.23 

51.42 
029 

57.95 
0.35 

Total  weights  

100.00 

100.00 

100.00 

Total  indexes: 

118.89 

Lower  

115.54 

Upper 

113.10 

Honolulu.  HI: 

1   Medical  care    

115.51 

116.69 
115.93 
115.22 
100.00 
229.48 

40.74 
16.07 

47.06 
18.75 

30.79 

35.57 

23.66 

27.33 

2.  Cash  contributions: 

Lower  income  

16.56 

1920 

16.91 

57.95 

1.48 

MKXii6  •ncome 

19.48 

3.  Personal  insurance/pensions 

4.  Education 

42.31 
0.87 

42.31 
2.00 

51.42 
1.23 

51.42 
2.82 

57.95 
3.40 

Total  weights  

100.00 

100.00 

100.00 

ToUl  indexes: 

110.12 

""iwii 

kiu4^lA 

Middle 

upper  .............M*. ...... ........ 

108.16 

Hito,  HI: 

1    Medical  care       

10526 

114.51 
113.59 
112.74 
100.00 
63.32 

40.74 
16.07 

42.88 
18.40 

30.79 

32.41 

23.66 

24.90 

2.  Cash  contributions: 

Lower  income  

16.56 

18.81 

„. 

MiOuie  income ; 

16.91 

57.95 

1.48 

19.06 

Upper  income  ~ 

3.  Personal  insurance/pensions 

4.  Education  

42.31 
0.87 

42.31 
0.55 

51.42 
1.23 

51.42 
0.78 

57.95 
0.94 

Total  weights  ~ 

100.00 

100.00 

1M.00 

Total  indexes: 
Lower  

104.14 

103.42 

„ 



Middte 

Upper  

102.85 

Kailua  Kona,  HI: 

1    Medical  care        

115.32 

121.69 
121.09 
120.55 
100.00 
124.59 

40.74 
16.07 

46.98 
19.56 

30.79 

35.51 

23.66 

2728 

2.  Cash  contributions: 

Lower  income  

16.56 

20.05 

Middle  income 

16.91 

57.95 

1.48 

20.39 

upper  income  

3.  Personal  insurance/pensions 

4.  Education  

42.31 
0.87 

42.31 
1.08 

51.42 
1.23 

51.42 
1.53 

57.95 
1.84 

Total  weights  

100.00 

100.00 

100.00 

Total  indexes: 

1D9.93 

Lower  _ 



106.51 

....r. 

Upper  ; 

107.46 

Kauai  County.  HI: 

1   Medical  care         

100.43 

119.91 
118.84 

40.74 
16.07 

40.92 
19.27 

30.79 

"leise 

30.92 

23.66 

23.76 

2.  Cash  contributions: 

Lower  income  

Middte  income 

19.0B 
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Appendix  20— Miscellaneous  Expense  Analysis— Total  Index  Development— Continued 

[1997  Survey] 


— 

Category 
indexes 

Lower  income 

Middle  income 

Upper  income 

Weights' 

Subtotal 

Weights* 

Subtotal 

Weights' 

Subtotal 

Upper  jrKome  

117.86 
100.00 
162.50 

16.91 

57.95 

1.48 

19.93 

57.95 

2.41 

3.  Personal  insurarKe/pensiorts 

4.  Education  

42.31 
0.87 

42.31 
1.41 

51.42 
1.23 

51.42 
2.00 

Total  weights  

100.00 

100.00 

100.00 

Total  irKlexes: 
Lower  

103.91 

Middto 

104.02 

Upper  

104  OS 

■ 

Maui  County.  HI: 

1.  Medical  care  

115.09 

121.65 
120.51 
1 19.42 
100.00 
137.24 

40.74 
16.07 

46.89 
19.55 

30.79 

35.44 

23.66 

2723 

2.  Cash  contributions: 

Lower  income  

Middle  income 

16.56 

19.96 

Upper  income  

16.91 

57.95 

1.48 

20.19 

57.95 

2.03 

3.  Personal  insurarKe/pensions 

42.31 
0.87 

42.31 
1.19 

51.42 
1.23 

51.42 
1.69 

4.  Education  

Total  weights  

>- 

100.00 

100.00 

100.00 

Total  indexes: 
Lower  

109.94 

Middle 

108.51 

Upper  

" 

107  40 

Guam: 

1.  Medical  care  „ 

2.  Cash  contributions: 

Lower  income  

121.49 

119.12 
119.01 
118.92 
90.95 
290.52 

40.74 
16.07 

49.50 
19.14 

30.79 

37.41 

23.66 

28.74 

Middle  income 

16.56 

5V42 

1.23 

19.71 

Upper  income  

16.91 

57.95 

1.48 

20  11 

3.  Personal  insurarKe/pensions 

42.31 
0.87 

38.48 
2.53 

46.77 
3.57 

52.71 
4.30 

4.  Education  

Total  weights  

100.00 

100.00 

100.00 

Total  indexes: 
Lower  

109.65 

—- 

107.46 

Upper  

105  86 

Puerto  Rico: 

1.  Medical  care  

81.61 

106.34 
106.47 
106.60 
100.00 
274.52 

40.74 
16.07 

33.25 
17.09 

30.79 

25.13 

23.66 

19.31 

2.  Cash  contributions: 

Lower  income  „ 

Middle  income 

16.56 

17.63 

Upper  income  

16.91 

57.95 

1.48 

18  03 

3.  Personal  insurar>ce/pensions 

42.31 
0.87 

42.31 
2.39 

51.42 
1.23 

51.42 
3.38 

57.95 
4.06 

4.  Education  

Total  weights  

100.00 

100.00 

100.00 

Total  indexes: 
Lower  

95.04 

Middle 

97.56 

Upper  

99  3S 

St.  Croix.  VI: 

1.  Medical  care  

126.09 

116.60 
116.78 
116.99 
100.00 
390.72 

40.74 
16.07 

51.37 
18.74 

30.79 

38.82 

23.66 

29.83 

2.  Cash  contributions: 

Lower  income  

Middle  income „ 

16.56 

19.34 

Upper  income  

16.91 

57.95 

1.48 

19  78 

3.  Personal  insurance/pensions 

4.  Education  

42.31 
0.87 

42.31 
3.40 

51.42 
1.23 

51.42 
4.81 

57.95 
5.78 

Total  weights  

100.00 

100.00 

100.00 
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Appendix  20— Miscellaneous  Expense  Analysis— Total  Index  Development— Ck)ntinued 

[1997  Survey] 


Category 
indexes 

Lower  inoome 

Middte  inoome 

Upper  inoome 

• 

Weights* 

Subtotal 

Weig»its* 

Subtotal 

Weights* 

Subtotal 

Total  indexes: 

Lower  _ 

Middte 

Upper  

115.82 





114.39 

11334 

St.  Thomas,  VI: 

1  Medical  care      

122.11 

116.80 
116.52 
11624 
100.00 
375.74 

40.74 
16.07 

49.75 
18.77 

30.79 

\bm 

517412 
123 

37.60 

23.66 

28.89 

2.  Cash  contributions: 

Lower  income  — 

Middle  income 

1  InnAr  irvYvnA 

19.30 

16.91 

57.95 

1.48 

19.66 

3.  Personal  insurance/pensions 

4  Education 

42.31 
0.87 

42.31 
327 

51.42 
4.62 

57.95 
5.56 

TntAl  wAinhtfi 

100.00 

100.00 

- - 

100.00 

Total  indexes: 

...—..» » 

114.10 



Upper  

».••..•»..•...»... 

...... 

112.94 

■  •>■■■>■•*■•»■■>■■■ 

112.06 

'Numbers  might  not  add  to  100  due  to  rounding. 

Miscellaneous  Expense  Analysis— Composites 

(1997  Swvey] 


Location 


Hio.  HI 

Kaihja  Kona.  HI 


Total  weight 

Hawaii  County,  HI 


St.  Croix.  VI  

St.  TtK)mas.  VI  •» 


Total  weight  .. 
Virgin  Islands 


Weights 


75.99 
24.01 


100.00 


48.76 
5124 


100.00 


Total  indexes 


Lower  irv 
oome 


104.14 
109.93 


105.53 


115J2 
114.10 


114.94 


Mkkfle  n- 
oome 


103.42 
108.51 


104.64 


114.39 
112.94 


113.66 


Upper  in- 
come 


102.85 
107.46 


103.96 


113.34 
112.06 


112.68 


Appendix  21— Component  Expenditure  Amounts 

[1997  Survey] 


Incomes 

Indexes 

Amounts 

• 

CG&S 

Own 

Rent 

Tm 

MttC 

CG&S 

Own 

Rent 

Tm 

Misc 

Reference  WIs/Amts 

22.300  

34  000  

38.90 
38.18 
37.52 

26.03 
24.67 
23.43 

26.03 
24.67 
23.43 

18.72 
18.54 
18.38 

16.34 
18.61 
20.68 

S8.675 
12.961 
19,323 

$5,805 
8.388 

12.066 

$5305 
8388 

1^066 

$4,175 
6.304 
9.466 

$3,644 
6.327 

51.500  

10.660 

Anchorage.  AK 

Lower 

109.51 
109.38 
10921 

96.86 
91.38 
75.96 

94.91 
86.68 
78.73 

115.54 
115.96 
116.34 

103.19 
102.48 
101.97 

9.500 
14.199 
21.103 

5.623 
7.665 
9.165 

5,510 
7271 
9300 

4324 

7.310 

11.013 

3.760 

Middto 

6.484 

Upper  

10360 

Fairbanks.  AK 

Lower  »... 

Middto  ~.. ~... 

Upper  

110.01 
109.97 
109.94 

101.73 
93.65 
7726 

107.15 
90.11 
82.70 

130.32 
130.99 
131.61 

104.50 
103.42 
102.65 

9.543 
14275 
21244 

5.905 
7,855 
9,322 

6220 
7.568 
9.979 

5.441 

8258 

12.458 

3,806 

6,543 

10,932 

Juneau  AK                       .  .. 

Ijower 

118.02 
118.10 
118.19 

126.43 

111.60 

87.62 

130.06 
11127 
106.14 

11420 
114.80 
115.36 

107.81 
106.45 
106.49 

10238 
15.331 
22338 

7.339 

9.361 

10,572 

7.550 

9,333 

12307 

4.768 

7237 

10.920 

3,929 

Middto 

Upper 

6.735 
11235 

Nome.  AK 

Lower  

140.36 

108.55 

136.48 

145.43 

118.80 

12.176 

6,301 

7.923 

6.072 

4.332 
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Appendix  21— Component  Expenditure  Amounts— Continued 

(1997  Survey] 


Indexes 

Amounts 

CG&S 

Oim 

Rent 

Tm 

CG&S 

Own 

Rent 

Tm 

Misc 

MkMto 

UPP«  

139.77 
139^ 

103.04 
84.91 

107.14 
86.64 

146.42 
147.32 

115.54 
113.10 

18.144 
26,903 

8,643 
10,245 

8.987 
10.454 

9,230 
13.945 

7.310 
12,045 

Honolulu.  Hi  

Lower  >....„. 

Midde 

Upper  

116.69 
115.93 
115.22 

191.66 
179.76 
178.63 

142.31 
113.85 
114.12 

132.81 
133.32 
133.78 

110.12 
109.01 
106.16 

10,123 
15,049 
22,264 

11,126 
15,078 
21.553 

8,261 

9.560 

13.770 

5,545 

8,404 

12,664 

4.013 

6.897 

11.519 

Hawaii  County.  HI  

Lower  

118^ 
115.39 
114.62 

118.25 

111.05 

89.70 

93.72 
74.77 
61.74 

134.01 
134.84 
135.62 

105.53 
104.64 
103.96 

10,063 
14,979 
22,148 

6.864 

9.315 

10.823 

5.440 
6272 
7.450 

5,595 

8.500 

12.838 

3.846 

6,621 

11.072 

Middte 

Upper  

Kauai  County.  HI 

Lower  

119.91 
118.84 
117.86 

148.33 
137.33 
106.76 

103.22 
92.59 
70.21 

130.53 
131.38 
132.18 

103.91 
104.02 
104.05 

10,402 
15,427 
22.774 

8.611 
11.519 
13.123 

5.992 
7,766 
8.472 

5.450 

8.282 

12.512 

3,786 

6,581 

11,061 

Middto 

Uppw  ™„ 

Ktaui  County.  HI  

Lower  

121.65 
120.51 
119.42 

158.93 
149.42 
119.35 

115.85 

103.98 

79.94 

128.73 
129.58 
130.35 

109.94 
108.51 
107.40 

10,563 
15.643 
23.076 

9.226 
12.533 
14.401 

6.725 
8.722 
9.646 

5.374 

8.169 

12,339 

4,006 

6,865 

11.438 

Middto 

UPP«  

Guam  (Local  RetaiQ 

Lower  

Middto 

Uppw  

119.12 
119.01 
118.92 

148.72 
129.90 
124.91 

124.44 
114.82 
107.06 

135.50 
137.92 
140.15 

109.65 
107.46 
105.86 

10.334 
15.449 
22.979 

8.633 
10.896 
15,072 

7224 

9,631 

12,917 

5,657 

8.694 

13.267 

3,996 

6,799 

11,274 

Guam  (Comm.&Exch.)  

Lower  

Middto 

Upper  

109.32 
109.73 
110.16 

148.72 
129.90 
124.91 

124.44 
114.82 
107.06 

135.50 
137.92 
140.15 

109.65 
107.46 
105.86 

9.484 
14.244 
21.286 

8.633 
10.896 
15.072 

7,224 

9.631 

12.917 

5.657 

8.694 

13,267 

3,996 

6,799 

11,274 

Puerto  Rico  

Lower  

Middto 

Upper  

106.34 
106.47 
106.60 

74.93 
71.28 
7224 

104.45 
122.71 
130.73 

124.20 
124.41 
124.60 

95.04 
97.56 
99.35 

9.225 
13.821 
20.598 

4.350 
5.979 
8.716 

6,063 
10,293 
15.774 

5.185 

7.843 

11,795 

3,463 

6.173 

10.581 

Virgm  Islands 

Lower  

Middto 

Upper  

116.70 
116.65 
116.61 

126.35 
127.80 
101.40 

112.62 
104.86 
100.52 

139.45 
140.10 
140.70 

114.94 
113.65 
112.68 

10.124 
15.142 
22.533 

7.335 
10.720 
12.235 

6.538 

8.796 

12.129 

5.822 

8.832 

13,319 

4.188 

7.191 

12.000 

Appendix  22— Total  Comparative  Cost  Indexes 

[1997  Survey] 


Income 

Income 
Weights 

Own 

Rant 

Total 

WDC 

Index 

Lower  

22.300 
34.000 
51.500 

38.60 
48.05 
62.17 

61.40 
51.95 
37.83 

Middto  

Upper 

Anchorage.  AK  

Lower 

26.11 

30.95 

42.94 

100.00 

$23,707 
35.658 
52.141 

$23,594 
35.264 
52,476 

$23,638 
35.453 
52.268 
39.588 

$22,300 
34.000 
51.500 
38.460 

Middto 

• 

Upper 

102  93 

FaJrt)anks.  AK 

Lower  ................................... 

33.54 
35.19 
31.26 
99.99 

24.697 
36.931 
53.956 

25,012 
36.634 
54,613 

24.890 
36.777 
54.205 
38.238 

22.300 
34.000 
51,500 
35,546 

Middto 

Upper  

, 

107  S7 

Juneau.  AK 

Lower  

Middto  

Upper 

19.77 

29.87 

50.36 

100.00 

26.274 
38.664 
55.565 

26.485 
38.636 
57.800 

26.404 
38,649 
56,411 
45.173 

22,300 
34,000 
51,500 
40,500 

■■•      ••••■••■ 

111  54 

Lower 

Middto  

Uooar 

24.32 

45.65 

30.03 

100.00 

28.881 
43.327 
63.138 

30.503 
43.671 
63.347 

29.877 
43.506 
63.217 
46.111 

22,300 
34,000 
51.500 
36.410 



12664 

Honolulu.  HI 

Lower 

33.20 

30.807 

27.942 

29,048 

22.300 
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Appendix  22— Total  Comparative  Cost  Indexes— Continued 

[1997  Survey) 


Hawaii  County,  HI 


Kauai  County,  HI 


Maui  County,  HI 


Guam  (Local  Retail) 


Guam  (Comm.&Exch.) 


Puerto  Rico 


Virgin  Islands 


Income 


_L 


Middto 
Upper 

Lower 
Middto 
Upper 

Lower 

Middto 
Upper 

Lower 
Middto 
Upper 

Lower 
Middto 
Upper 

Lower 
Middto 
Upper 

Lower 
Middto 
Upper 

Lower 
Middto 
Upper 


Income 
Weights 


31.40 

35.40 

100.00 


37.16 

39.12 

23.72 

100.00 


29.10 

32.79 

38.11 

100.00 


24.66 

40.41 

34.93 

100.00 


46.00 

31.77 

2223 

100.00 


46.00 

31.77 

2223 

100.00 


40.42 
3727 
22.32 

100.01 


Own 


34.67 

41.18 

24.15 

100.00 


45.428 
68.000 


26.388 
39.415 
56.881 


28249 
41.809 
59.490 


29.159 
43210 
61254 


28.620 
41.838 
62.592 


27.770 
40.633 
60.899 


22223 

33,816 
51,690 


Rent 


39.900 
60217 


24.964 
36.372 
53.506 


25.630 
38.056 
54339 


27.469 
41.885 
60,067 


26,658 
39(399 
56.499 


27211 
40.573 
60.437 


26.361 
39.366 
58.744 


Totd 


42.556 
65.056 
46.036 


25.514 
37.834 
56,605 
37.471 


26.641 
39.859 
57.731 
42.824 


27,623 
41230 
59.455 
44241 


27,755 
41,181 
61,777 
39.584 


23.936 
38.130 
58,748 


26,672 
39.961 
59.981 


26.905 
39.976 
60.064 
38.433 


23275 
36.057 
54.360 
34.976 


WDC 


26.980 
40.885 
60.047 
40.692 


34,000 
51.500 
36.311 


22.300 
34.000 
51.500 
33303 


22300 
34.000 
51300 
37265 


22300 
34.000 
51300 
37228 


22.300 
34.000 
51300 
32308 


22300 
34,000 
51300 
32308 


22300 
34.000 
51300 
33.177 


22300 
34.000 
51300 
34.170 


Index 


126.78 


110.85 


114.92 


118.84 


121.77 


11823 


105.42 


119.09 


IFR  Doc.  98-28055  Filed  10-2O-98;  8:4S  am] 
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Department  of  Labor 

Employment  and  Training  Administration 


Labor  Surplus  Area  Classification  Under 
Executive  Orders  12073  and  10582; 
Notice 
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DEPARTMENT  OF  LABOR 

Emptoyment  and  Training 
Adminlatratlon 

Labor  Surplua  Area  ClaaaHlcation 
Under  ExaeuUva  Ordars  12073  and 
10682;  Nottoa  of  an  AddMon  to  Iha 
Annual  LM  of  Labor  Surplua  Ar 


AOINCV:  Employment  and  Training 
Administration,  Labor. 
ACnON:  Notice. 

DATE:  The  annual  list  of  labor  surplus 
areas  is  efiiective  October  1, 1998. 
tUMMARY:  The  purpose  of  this  notice  is 
to  announce  the  annual  list  of  labor 
surplus  areas. 
KM  RIRTHER  MFOMIATION  OONTACT: 


William  J.  McGanity.  Labor  Econcnnist, 
USES.  Employment  and  Training 
Administration.  200  Constitution 
Avenue.  NW.,  Room  N-4470.  Attention: 
TEESS.  Washington.  DC  20210. 
Telephone:  202-219-5185.  ext.  129. 
SUPPI^MENTAftV  MFOmUTION: 

The  Department  of  Labor  regulations 
implementing  Executive  Ordera  12073 
and  10582  are  set  forth  at  20  CFR  pwt 
654,  subparts  A  and  B.  Subpart  A 
requires  the  Assistant  Secretary  of  Labor 
to  classify  jurisdictions  as  labor  surplus 
areas  pursuant  to  criteria  specified  in 
the  regulations  and  to  publish  annually 
a  list  of  labor  surplus  areas.  Pursuant  to 
those  regulations  the  Assistant  Secretary 
of  Labor  is  hereby  published  the  annual 
list  of  labor  surplus  i 


Subpart  B  of  part  654  States  that  an 
area  of  substantial  unemployment  for 
purposes  of  Executive  Order  10582  is 
any  area  classified  as  a  labor  surplus 
area  imder  subpart  A.  Thus,  labor 
siuplus  areas  under  Executive  Order 
12073  are  also  areas  of  substantial 
unemployment  imder  Executive  Order 
10582. 

The  area  described  below  has  been 
classified  by  the  Assistant  Secretary  as 
a  labor  surplus  area  pursuant  to  20  CFR 
654.5(b)  (48  FR 15615  April  12. 1983) 
eCbctive  October  1. 1998. 

Signed  at  Waahingtoo,  DC,  on  September 
29.1998. 

lijMieiL.1 

At$istant  Secniary. 


Labor  Surplus  Areas  Eligible  for  Federal  Procurement  Preference 

fOctaberl.  1908  ttvoug^  Septonnbsr  30. 198^ 


Elgi)te  Lebor  Sutplus  Areas 


CMiJurisdfctions  Indudsd 


ANNtSTON  CITY 

barbour  county 

bibb  county 

bullock  county 

butler  county  

choctaw  county 

clarke  county  

colbert  county 

conecuh  county  

covington  county  ... 
crenshaw  county  .... 

dallas  county  .„ 

escambia  county  ..... 

florence  city  

franklin  county 

gadsden  city 

geneva  county 

greene  county  

hale  county  

jackson  county 

lamar  county  

lawrence  county  .... 

lowndes  county  . 

macon  county  

marengo  county  ..... 

marion  county  

monroe  county  ...... 

perry  county  

pk:kens  county 

pike  county  

PRK;HARD  CITY 

SUMTER  COUNTY  

TALLADEGA  COUNTY  ... 

WALKER  COUNTY  

WASHINGTON  COUNTY 

WILCOX  COUNTY  

WINSTON  COUNTY 


ANNISTON  CITY  IN  CALHOUN  COUNTY 

BARBOUR  COUNTY 

BIBB  COUNTY 

BULLOCK  COUNTY 

BtHLER  COUNTY 

CHOCTAW  COUNTY 

CLARKE  COUNTY 

COLBERT  COUNTY 

CONECUH  COUNTY 

COVINGTON  COUNTY 

CRENSHAW  COUNTY 

DALLAS  COUNTY 

ESCAMBU  COUNTY 

FLORENCE  CITY  IN  LAUDERDALE  COUNTY 

FRANKLIN  COUNTY 

GADSDEN  CITY  IN  ETOWAH  COUNTY 

GENEVA  COUNTY 

GREB4E  COUNTY 

HALE  COUNTY 

JACKSON  COUNTY 

LAMAR  COUNTY 

LAWRENCE  COUNTY 

LOWNDES  COUNTY 

MACON  COUNTY 

MARENGO  COUNTY 

MARK)N  COUNTY 

MONROE  COUNTY 

PERRY  COUNTY 

PTCKENS  COUNTY 

PIKE  COUNTY 

PRK>1ARB  CITY  IN  MOBILE  COUNTY 

SUMTER  COUNTY 

TALLADEGA  COUNTY 

WALKER  COUNTY 

WASHINGTON  COUNTY 

WILCOX  COUNTY 

WINSTON  COUNTY 


ALASKA 


BETHEL  CENSUS  AREA „ 

BRISTOL  BAY  BOROUGH  DIV  

DENAU  BOROUGH  

DILUNGHAM  CENSUS  AREA 

FAIRBANKS  CITY  

BALANCE  OF  FAIRBANKS  NORTH  STAR  BOROUGH 
HAINES  BOROUGH 


BETHEL  CENSUS  AREA 

BRISTOL  BAY  BOROUGH  DIV 

DENAU  BOROUGH 

DILUNGHAM  CENSUS  AREA 

FAIRBANKS  CITY  IN  FAIRBANKS  NORTH  STAR  BOROUGH 

FAIRBANKS  NORTH  STAR  BOROUGH  LESS  FAIRBANKS  CITY 

HAINES  BOROUGH 
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LABOR  SURPLUS  AREAS  EUGIBLE  FOR  FEDERAL  PROCUREMENT  PREFERENCE— <:k>ntinued 

[October  1, 1998  ttvough  September  30.  1999] 


Efigfble  Labor  Surplus  Areas 

CmI  JurisdKtkms  Included 

KENAI  PENINSULA  BOROUGH ...-».. - 

KETCHIKAN  GATEWAY  BOROUGH  

KENAI  PENINSULA  BOROUGH 
KETCHIKAN  GATEWAY  BOROUGH 

KODIAK  ISLAND  BOROUGH  

LAKE  AND  PENINSULA  BOROUGH 

UATAMII^KA-5UJSITNA  BOROUGH                            ... 

KODIAK  ISLAND  BOROUGH 
LAKE  AND  PENINSULA  BOROUGH 
MATANUSKA-SUSITNA  BOROUGH 

NOME  CENSUS  AREA 

NORTHWEST  ARCTIC  BOROUGH 

NOME  CENSUS  AREA 
NORTHWEST  ARCTIC  BOROUGH 

PRINCE  OF  WALES  OUTER  KETCHIKAN .: 

STTKA  BOROUGH 

PRINCE  OF  WALES  OUTER  KETCHIKAN 
SITKA  BOROUGH 

^KAGWAY-HOONAH-ANGOON  CEN  AREA . 

SKAGWAY-HOONAH-ANGOON  CEN  AREA 

SOUTHEAST  FAIRBANKS  CENSUS  AREA  

VALDEZ  CORDOVA  CENSUS  AREA  .. 

SOUTHEAST  FAIRBANKS  CENSUS  AREA 
VALDEZ  CORDOVA  CENSUS  AREA 

WADE  HAMPTON  CENSUS  AREA 

WRANGELL-PETERSBURG  CENSUS  AREA  ..... 

YAKUTAT  BOROUGH                        

WADE  HAMPTON  CENSUS  AREA 
WRANGELL-PETERSBURG  CENSUS  AREA 
YAKUTAT  BOROUGH 

YUKON-KOYUKUK  CENSUS  AREA 

YUKON-KOYUKUK  CENSUS  AREA 

ARIZONA 


APACHE  COUNTY 

BULLHEAD  CITY 

BALANCE  OF  COCHISE  COUNTY  ... 
BALANCE  OF  COCONINO  COUNTY 

FLAGSTAFF  CITY 

GILA  COUNTY •....».......—...••...—- 

GRAHAM  COUNTY 

GREENLEE  COUNTY  

LA  PAZ  COUNTY  

BALANCE  OF  MOHAVE  COUNTY  .... 


NAVAJO  COUNTY  

SANTA  CRUZ  COUNTY 

SIERRA  VISTA  CITY 

YUMA  CITY 


BALANCE  OF  YUMA  COUNTY 


APACHE  COUNTY 

BULLHEAD  CITY  IN  MOHAVE  COUNTY 

COCHISE  COUNTY  LESS  SIERRA  VISTA  CITY 

COCONINO  COUNTY  LESS  FLAGSTAFF  CITY 

FLAGSTAFF  CITY  IN  COCONINO  COUNTY 

GILA  COUNTY 

GRAHAM  COUNTY 

GREENLEE  COUNTY 

LA  PAZ  COUNTY 

MOHAVE  COUNTY  LESS 

BULLHEAD  CITY 

LAKE  HAVASU  CITY 

NAVAJO  COUNTY 

SANTA  CRUZ  COUNTY 

SIERRA  VISTA  OTY  IN  COCHISE  COUNTY 

YUMA  CITY  IN 

YUMA  COUNTY 

YUMA  COUNTY  LESS 

YUMA  CITY 


ARKANSAS 


ASHLEY  COUNTY  

BRADLEY  COUNTY 

CALHOUN  COUNTY 

CHICOT  COUNTY .•... 

CLAY  COUNTY  , 

COLUMBIA  COUNTY  — 

DALLAS  COUNTY 

DESHA  COUNTY  

DREW  COUNTY 

HEMPSTEAD  COUNTY  . 

IZARD  COUNTY 

JACKSON  COUNTY 

LAFAYETTE  COUNTY  ... 
LAWRENCE  COUNTY  ... 

LEE  COUNTY 

LINCOLN  COUNTY  

LITTLE  RIVER  COUNTY 
MISSISSIPPI  COUNTY  .. 

MONROE  COUNTY 

NEVADA  COUNTY 

NEWTON  COUNTY 

OUACHITA  COUNTY  

PERRY  COUNTY  

PHILUPS  COUNTY 

PINE  BLUFF  CITY 


POINSETT  COUNTY  .. 

PRAIRIE  COUNTY  

RANDOLPH  COUNTY 
SEARCY  COUNTY 


ASHLEY  COUNTY 
BRADLEY  COUNTY 
CALHOUN  COUNTY 
CHICOT  COUNTY 
CLAY  COUNTY 
COLUMBIA  COUNTY 
DALLAS  COUNTY 
DESHA  COUNTY 
DREW  COUNTY 
HEMPSTEAD  COUNTY 
IZARD  COUNTY 
JACKSON  COUNTY 
LAFAYETTE  COUNTY 
LAWRENCE  COUNTY 
LEE  COUNTY 
UNCOLN  COUNTY 
UTTLE  RIVER  COUNTY 
MISSISSIPPI  COUNTY 
MONROE  COUNTY 
NEVADA  COUNTY 
NEWTON  COUNTY 
OUACHITA  COUNTY 
PERRY  COUNTY 
PHILUPS  COUNTY 
PINE  BLUFF  CITY  IN 
JEFFERSON  COUNTY 
POINSETT  COUNTY 
PRAIRIE  COUNTY 
RANDOLPH  COUNTY 
SEARCY  COUNTY 
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Labor  Surplus  Areas  Eligible  for  Federal  Procurement  Preference— Continued 

[October  1,  1998  through  September  30.  1999] 


LABOR  Surplus  Areas  Eugible  for  Federal  procurement  preference— Continued 

[October  1. 1998  through  September  30. 1999) 


ElgiJie  Labor  Surplus  Areas 

Civil  Jurisdictions  Included 

SHARP  COUNTY  

ST  FRANCIS  COUNTY  

SHARP  COUNTY 

ST.  FRANCIS  COUNTY 

UNION  COUNTY        

UNION  COUNTY 

VAN  BUREN  COUNTY  ~ 

WOODRUFF  COUNTY  

VAN  BUREN  COUNTY 
WOODRUFF  COUNTY 

Eiigi)le  Labor  Surplus  Areas 


CALIFORNIA 


ALPINE  COUNTY 

APPLE  VALLEY  CITY  

AZUSA  CITY 

BAKERSFIELD  CITY 

BALDWIN  PARK  CITY  

BANNING  CITY  „ 

BELL  CITY 

BELL  GARDENS  CITY 

BALANCE  OF  BUTTE  COUNTY 


CALAVERAS  COUNTY  

CALEXICO  CITY  

CARSON  CITY  

CATHEDRAL  CITY 

CERES  CITY  

CHICO  CITY  

CLOVIS  CITY  : 

COLTON  CITY 

COLUSA  COUNTY 

COMPTON  CITY  

CORONA  CITY 

DEL  NORTE  COUNTY , 

DELANO  CITY  , 

EAST  PALO  ALTO  CITY , 

EL  CENTRO  CITY  ...., 

EL  MONTE  CITY , 

EUREKA  CITY 

FAIRFIELD  CITY 

FONTANA  CITY  

FRESNO  CITY 

BALANCE  OF  FRESNO  COUNTY 


GLENDALE  CITY  

GLENN  COUNTY  

HANFORD  CITY  

HAWTHORNE  CITY 

HEMET  CITY  

HESPERIA  CITY  

HKaHLAND  CITY  _ 

HOLISTER  CITY 

BALANCE  OF  HUMBOLDT  COUNTY 

HUNTINGTON  PARK  CITY 

IMPERIAL  BEACH  CITY  

BALANCE  OF  IMPERIAL  COUNTY  .... 


INDIO  CITY 

INGLEWOOD  CITY  

INYO  COUNTY 

BALANCE  OF  KERN  COUNTY 


BALANCE  OF  KINGS  COUNTY  

LA  PUENTE  CITY 

LAKE  COUNTY  

LAKE  ELSINORE  CITY 

LANCASTER  CITY  

LASSEN  COUNTY 

LAWNDALE  CITY „„ „ 

LODI  CITY  

LOMPOC  CITY  

LONG  BEACH  CITY 

LOS  ANGELES  CIP'  ....„ 

BALANCE  OF  LOS  ^  f-JGELES  COUNTY 


ALPINE  COUNTY 

APPLE  VALLEY  CITY  IN  SAN  BERNARDINO  COUNTY 

AZUSA  CITY  IN  LOS  ANGELES  COUNTY 

BAKERSFIELD  CITY  IN  KERN  COUNTY 

BALDWIN  PARK  CITY  IN  LOS  ANGELES  COUNTY 

BANNING  CITY  IN  RIVERSIDE  COUNTY 

BELL  CITY  IN  LOS  ANGELES  COUNTY 

BELL  GARDENS  CITY  IN  LOS  ANGELES  COUNTY 

BUTTE  COUNTY  LESS  CHICO  CITY 

PARADISE  CITY 

CALAVERAS  COUNTY 

CALEXKX)  CITY  IN  IMPERIAL  COUNTY 

CARSON  CITY  IN  LOS  ANGELES  COUNTY 

CATHEDRAL  CITY  IN  RIVERSIDE  COUNTY 

CERES  CITY  IN  STANISLAUS  COUNTY 

CHICO  CITY  IN  BUTTE  COUNTY 

CLOVIS  CITY  IN  FRESNO  COUNTY 

COLTON  CITY  IN  SAN  BERNARDINO  COUNTY 

COLUSA  COUNTY 

COMPTOW  CITY  IN  LOS  ANGELES  COUNTY 

CORONA  CITY  IN  RIVERSIDE  COUNTY 

DEL  NORTE  COUNTY 

DELANO  CITY  IN  KERN  COUNTY 

EAST  PALO  ALTO  CITY  IN  SAN  MATEO  COUNTY 

EL  CENTRO  CITY  IN  IMPERIAL  COUNTY 

EL  MONTE  CITY  IN  LOS  ANGELES  COUNTY 

EUREKA  CITY  IN  HUMBOLDT  COUNTY 

FAIRFIELD  CITY  IN  SOLANO  COUNTY 

FONTANA  CITY  IN  SAN  BERNARDINO  COUNTY 

FRESNO  CITY  IN  FRESNO  COUNTY 

FRESNO  COUNTY  LESS  CLOVIS  CITY 

FRESNO  CITY 

GLENDALE  CITY  IN  LOS  ANGELES  COUNTY 

GLENN  COUNTY 

HANFORD  CITY  IN  KINGS  COUNTY 

HAWTHORNE  CITY  IN  LOS  ANGELES  COUNTY 

HEMET  CITY  IN  RIVERSIDE  COUNTY 

HESPERIA  CITY  IN  SAN  BERNARDINO  COUNTY 

HIGHLAND  CITY  IN  SAN  BERNARDINO  COUNTY 

HOUSTER  CITY  IN  SAN  BENITO  COUNTY 

HUMBOLDT  COUNTY  LESS  EUREKA  CITY 

HUNTINGTON  PARK  CITY  IN  LOS  ANGELES  COUNTY 

IMPERIAL  BEACH  CITY  IN  SAN  DIEGO  COUNTY 

IMPERIAL  COUNTY  LESS  CALEXICO  CITY 

EL  CENTRO  CITY 

INDIO  CITY  IN  RIVERSIDE  COUNTY 

INGLEWOOD  CITY  IN  LOS  ANGELES  COUNTY 

INYO  COUNTY 

KERN  COUNTY  LESS  BAKERSFIELD  CITY 

DELANO  CITY 

RIDGECREST  CITY 

KINGS  COUNTY  LESS  HANFORD  CITY 

LA  PUENTE  CITY  IN  LOS  ANGELES  COUNTY 

LAKE  COUNTY 

LAKE  ELSINORE  CITY  IN  RIVERSIDE  COUNTY 

LANCASTER  CITY  IN  LOS  ANGELES  COUNTY 

LASSEN  COUNTY 

LAWNDALE  CITY  IN  LOS  ANGELES  COUNTY 

LODI  CITY  IN  SAN  JOAQUIN  COUNTY 

LOMPOC  CITY  IN  SANTA  BARBARA  COUNTY 

LONG  BEACH  CITY  IN  LOS  ANGELES  COUNTY 

LOS  ANGELES  CITY  IN  LOS  ANGELES  COUNTY 

LOS  ANGELES  COUNTY  LESS  AGOURA  HILLS  CITY 


LYNWOOD  CITY 
MADERA  CITY 


Civil  Jurisdictions  Included 


BALANCE  OF  MADERA  COUNTY  ... 

MANTECA  CITY  

MARINA  CITY 

MARIPOSA  COUNTY 

MAYWOOD  CITY  

MENDOCINO  COUNTY  

MERCED  CITY 


BALANCE  OF  MERCED  COUNTY 

MODESTO  CITY  

MODOC  COUNTY 

MONO  COUNTY  


ALHAMBRA  CITY 
ARCADIA  CITY 
AZUSA  CITY 
BALDWIN  PARK  CITY 
BELL  CITY 

BELL  GARDENS  CITY 
BELLFLOWER  CITY 
BEVERLY  HILLS  CITY 
BURBANKCHY 
CARSON  CITY 
CERRITOS  CTTY 
CLAREMONT  CITY 
COMPTON  CITY 
COVINA  CITY 
CULVER  CITY 
DIAMOND  BAR  CITY 
DOWNEY  CITY 
EL  MONTE  CITY 
GARDENA  CXTi 
GLENDALE  CITY 
GLENOORA  CITY 
HAWTHORNE  OTY 
HUNTINGTON  PARK  CITY 
INGLEWOOD  CITY 
LA  MIRADA  QTY 
LA  PUENTE  CITY 

LA  VERNE  CITY 

LAKEWOOOCITY 

LANCASTER  CITY 

LAWNDALE  CITY 

LONG  BEACH  CITY 

UOS  ANGELES  CITY 

LYNWOOD  CITY 

MANHATTAN  BEACH  CITY 

MAYWOOD  CITY 

MONROVIA  CITY 

MONTEBELLO  CITY 

MONTEREY  PARK  CITY 

NORWALKCTTY 

PALMDALE  CITY 

PARAMOUNT  OTY 

PASADENA  OTY 

PKX)  RIVERA  CITY 

POMONACITY 

RANCHO  PALOS  VERDES  CITY 

REDONDO  BEACH  CITY 

ROSEMEADCITY 

SAN  DIMAS  CITY 

SAN  GABRIEL  CITY 

SANTA  CLARITA  CITY 

SANTA  MONICA  CITY 

SOUTH  GATE  CITY 

TEMPLE  CITY 

TORRANCE  CITY 

WALNUT  CITY 

WEST  COVINA  CITY 

WEST  HOLLYWOOD  CITY 

WHITTIERCITY 

LYNWOOD  CITY  IN  LOS  ANGELES  COUNTY 

MADERA  CITY  IN  MADERA  COUNTY 

MADERA  COUNTY  LESS  MADERA  CITY 

MANTECA  CITY  IN  SAN  JOAQUIN  COUNTY 

MARINA  CITY  IN  MONTEREY  COUNTY 

MARIPOSA  COUNTY  _ 

MAYWOOD  CITY  IN  LOS  ANGELES  COUNTY 

MENDOCINO  COUNTY 

MERCED  CITY  IN  MERCED  COUNTY 

MERCED  COUNTY  LESS  MERCED  CITY 

MODESTO  CITY  IN  STANISLAUS  COUNTY 

MODOC  COUNTY 

MONO  COUNTY 
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EKgibto  Labor  Surplus  Areas 


MONTCLAIR  CITY  

montebello  city 

BALANCE  OF  MONTEREY  COUNTY 


MORENO  VALLEY  CITY 

NAPA  CITY 

NATIONAL  CITY 

NEVADA  COUNTY 

NORWALK  CITY  

OAKLAND  CITY  

ONTARIO  CITY  

OXNARD  CITY  „ 

PALMDALE  CITY  

PARADISE  CITY  

PARAMOUNT  CITY 

PASADENA  CITY  

PERRIS  CITY  

PICO  RIVERA  CITY  

PITTSBURG  CITY 

PLUMAS  COUNTY „ 

POMONA  CITY 

PORTERVILLE  CITY 

REDDING  CITY „ 

RIALTO  CITY 

RICHMOND  CITY 

RIDGECREST  CITY 

RIVERSIDE  CITY  

BALANCE  OF  RIVERSIDE  COUNTY 


ROSEMEAD  CITY 

SACRAMENTO  CITY  

SAUNAS  CITY  „ 

BALANCE  OF  SAN  BENITO  COUNTY  

SAN  BERNARDINO  CITY  

BALANCE  OF  SAN  BERNARDINO  COUNTY 


BALANCE  OF  SAN  X)AQUIN  COUNTY 


CivilJurisdictions  Included 


SAN  PABLO  CITY 


MONTCLAIR  CITY  IN  SAN  BERNARDINO  COUNTY 

MONTEBELLO  CITY  IN  LOS  ANGELES  COUNTY 

MONTEREY  COUNTY  LESS  MARINA  CITY 

MONTEREY  CITY 

SAUNAS  CITY 

SEASIDE  CITY 

MORENO  VALLEY  CITY  IN  RIVERSIDE  COUNTY 

NAPA  CITY  IN  NAPA  COUNTY 

NATIONAL  CITY  IN  SAN  DIEGO  COUNTY 

NEVADA  COUNTY 

NORWALK  CITY  IN  LOS  ANGELES  COUNTY 

OAKLAND  CITY  IN  ALAMEDA  COUNTY 

ONTARIO  CITY  IN  SAN  BERNARDINO  COUNTY 

OXNARD  CITY  IN  VENTURA  COUNTY 

PALMDALE  CITY  IN  LOS  ANGELES  COUNTY 

PARADISE  CITY  IN  BUTTE  COUNTY 

PARAMOUNT  CITY  IN  LOS  ANGELES  COUNTY 

PASADENA  CITY  IN  LOS  ANGELES  COUNTY 

PERRIS  CITY  IN  RIVERSIDE  COUNTY 

PICO  RIVERA  CITY  IN  LOS  ANGELES  COUNTY 

PITTSBURG  OTY  IN  CONTRA  COSTA  COUNTY 

PLUMAS  COUNTY 

POMONA  CITY  IN  LOS  ANGELES  COUNTY 

PORTERVILLE  CITY  IN  TULARE  COUNTY 

REDDING  CITY  IN  SHASTA  COUNTY 

RIALTO  OTY  IN  SAN  BERNARDINO  COUNTY 

RK>1M0ND  CITY  IN  CONTRA  COSTA  COUNTY 

RIDGECREST  CITY  IN  KERN  COUNTY 

RIVERSIDE  CITY  IN  RIVERSIDE  COUNTY 

RIVERSIDE  COUNTY  LESS 

BANNING  CITY 

CATHEDRAL  CITY 

CORONACITY 

HEMETCmr 

INDKD  CITY 

LAKE  ELSINORE  CITY 

MORENO  VALLEY  CITY 

MURRIETA  CITY 

NORCOCITY 

PALM  DESERT  CITY 

PALM  SPRINGS  CITY 

PERRIS  CITY 

RIVERSIDE  CITY 

TEMECULACITY 

ROSEMEAD  CITY  IN  LOS  ANGELES  COUNTY 

SACRAMENTO  CITY  IN  SACRAMENTO  COUNTY 

SAUNAS  CITY  IN  MONTEREY  COUNTY 

SAN  BENITO  COUNTY  LESS  HOUSTER  CITY 

SAN  BERNARDINO  CITY  IN  SAN  BERNARDINO  COUNTY 

SAN  BERNARDINO  COUNTY  LESS 

APPLE  VALLEY  CITY 

CHINOCITY 

CHINO  HILLS  CITY 

COLTON  CITY 

FONTANACmr 

HESPERIA  CITY 

HK3HLAND  CITY 

MONTCLAIR  CITY 

ONTARKDOTY 

RANCHO  CUCAMONGA  CITY 

REDLANDS  CITY 

RIALTO  CITY 

SAN  BERNARDINO  CITY 

UPLAND  CITY 

VICTORVILLE  CITY 

YUCAIPA  CITY 

SAN  JOAQUIN  COUNTY  LESS  LOOl  CITY 

MANTECA  CITY 

STOCKTON  CITY 

TRACEYCTTY 

SAN  PABLO  CITY  IN  CONTRA  COSTA  COUNTY 
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LABOR  Surplus  Areas  Eugible  for  Federal  Procurement  Preference— Continued 

[October  1, 1998  through  Septofflber  30, 1999] 


EKgibte  Labor  Surplus  Areas 


Civl  Jurisdictions  Included 


CAWTA  AM*  riTY  ~ SANTA  ANA  CITY  IN  ORANGE  COUNTY 

SANTA  ANA  on  Y  g^^^  ^^^^  CITY  IN  SANTA  CRUZ  COUNTY 

SANTA  CRUZ  COUNTY  LESS  SANTA  CRUZ  CITY 
WATSONVILLE  CITY 


SANTA  CRUZ  CITY 

BALANCE  OF  SANTA  CRUZ  COUNTY 


SANTA  MARIA  CITY  

SANTA  PAULA  CITY 

SEASIDE  CITY  

BALANCE  OF  SHASTA  COUNTY 

SIERRA  COUNTY  ..- 

SISKIYOU  COUNTY 

BALANCE  OF  SOLANO  COUNTY 


SOUTH  GATE  CITY  

BALANCE  OF  STANISLAUS  COUNTY 


STANTON  CITY 

STOCKTON  CITY -..- 

SUISON  CITY  ._ 

BALANCE  OF  SUTTER  COUNTY  

TEHAMA  COUNTY 

XRACcY  CITi   .•.•.••.^..••..••••••••••-••••^•" 

TRINITY  COUNTY 

TULARE  CITY  _: 

BALANCE  OF  TULARE  COUNTY  


TUOLUMNE  COUNTY  

TURLOCK  CITY  

VALLEJO  CITY 

BALANCE  OF  VENTURA  COUNTY 


VICTORVILLE  CITY 

VISALIA  CITY  

WATSONVILLE  CITY  

WEST  HOLLYWOOD  CITY  .. 
WEST  SACRAMENTO  CITY 

WOODLAND  CITY  

YUBA  CITY _ 

YUBA  COUNTY 


SANTA  MARIA  CITY  IN  SANTA  BARBARA  COUNTY 

SANTA  PAULA  CITY  IN  VENTURA  COUNTY 

SEASIDE  CITY  IN  MONTEREY  COUNTY 

SHASTA  COUNTY  LESS  REDDING  CITY 

SIERRA  COUNTY 

SISKIYOU  COUNTY 

SOLANO  COUNTY  LESS  BENICIA  CITY 

FAIRFIELD  CITY 

SUISON  CITY 

VACAVILLE  CITY 

VALLEJO  CITY 

SOUTH  GATE  CITY  IN  LOS  ANGELES  COUNTY 

STANISLAUS  COUNTY  LESS  CERES  CITY 

MODESTO  CITY 

TURLOCK  OTY 

STANTON  CITY  IN  ORANGE  COUNTY 

STOCKTON  CITY  IN  SAN  JOAQUIN  COUNTY 

SUISON  CITY  IN  SOLANO  COUNTY 

SUTTER  COUNTY  LESS  YUBA  CITY 

TEHAMA  COUNTY 

TRACEY  CITY  IN  SAN  JOAQUIN  COUNTY 

TRINITY  COUNTY 

TULARE  CITY  IN  TULARE  COUNTY 

TULARE  COUNTY  LESS  PORTERVILLE  CITY 

TULARE  CITY 

VISAUA  CITY 

TIXXUMNE  COUNTY 

TURLOCK  CITY  IN  STANISLAUS  COUNTY 

VALLEJO  CITY  IN  SOLANO  COUNTY 

VENTURA  COUNTY  LESS  CAMARILLO  OTY 

MOORPARK  CITY 

OXNARD  CITY 

SANTA  PAULA  CITY 

SIMI  VALLEY  CITY 

THOUSAND  OAKS  CITY 

VENTURA  CITY 

VICTORVILLE  CITY  IN  SAN  BERNARDINO  COUNTY 

VISAUA  CITY  IN  TULARE  COUNTY 

WATSONVILLE  CITY  IN  SANTA  CRUZ  COUNTY 

WEST  HOLLYWOOD  CITY  IN  LOS  ANGELES  COUNTY 

WEST  SACRAMENTO  CITY  IN  YOLO  COUNTY 

WOODLAND  CITY  IN  YOLO  COUNTY 

YUBA  CITY  IN  SUTTER  COUNTY 

YUBA  COUNTY 


COLORADO 


CONEJOS  COUNTY  

COSTILLA  COUNTY  

DOLORES  COUNTY 

JACKSON  COUNTY 

LAS  ANIMAS  COUNTY  . 
MONTEZUMA  COUNTY 
RIO  GRANDE  COUNTY 
SAGUACHE  COUNTY  .. 
SAN  JUAN  COUNTY 


CONEJOS  COUNTY 
COSTILLA  COUNTY 
DOLORES  COUNTY 
JACKSON  COUNTY 
LAS  ANIMAS  COUNTY 
MONTEZUMA  COUNTY 
RIO  GRANDE  COUNTY 
SAGUACHE  COUNTY 
SAN  JUAN  COUNTY 


CONNECTICUT 


ANSONIA  TOWN 

BRIDGEPORT  CITY 

DERBY  TOWN  

EAST  HARTFORD  CITY 

EAST  HAVEN  TOWN  

HARTFORD  CITY 

KILLINGLY  TOWN 

MERIDEN  CITY  


ANSONIA  TOWN 
BRIDGEPORT  CITY 
DERBY  TOWN 
EAST  HARTFORD  CITY 
EAST  HAVEN  TOWN 
HARTFORD  CITY 
KILUNGLY  TOWN 
MERIDEN  OTY 
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Labor  Surplus  Areas  Eligible  for  federal  PR0CUREME^fr  Preference— Continued 

(Octoberl.  1998  through  September  30. 199^ 


Eligible  Labor  Surplus  Areas 


MIDOLETOWN  CITY  .. 
NEW  BRITAIN  CITY  ... 

NEW  HAVEN  CITY 

NEW  LONDON  CITY  .. 

NORWICH  CITY 

PLAINFIELD  TOWN  ... 

PUTNAM  TOWN 

SPRAQUE  TOWN  

STERLING  TOWN 

VOLUNTOWN  TOWN 
WATERBURY  CITY  .... 
WINCHESTER  TOWN 
WINDHAM  TOWN  


CivilJurisdictions  Included 


MIDDLETOWN  CITY 
NEW  BRITAIN  CITY 
NEW  HAVEN  CITY 
NEW  LONDON  CITY 
NORWICH  CITY 
PLAINFIELD  TOWN 
PUTNAM  TOWN 
SPRAQUE  TOWN 
STERLING  TOWN 
VOLUNTOWN  TOWN 
WATERBURY  CITY 
WINCHESTER  TOWN 
WINDHAM  TOWN 


DISTRICT  OF  COLUMBM 


WASHINGTON  DC  CITY 


WASHINGTON  DC  CITY  IN  DISTRICT  OF  COLUMBIA 


FLORIDA 


BOYNTON  BEACH  CITY  

DE  SOTO  COUNTY 

DELRAY  BEACH  CITY 

DIXIE  COUNTY  

FORT  PIERCE  CITY  

FRANKLIN  COUNTY 

GLADES  COUNTY  

GULF  COUNTY  , 

HALLANDALE  CITY  

HAMILTON  COUNTY  

HARDEE  COUNTY 

HENDRY  COUNTY  

HIALEAH  CITY  

HIGHLANDS  COUNTY 

HOLMES  COUNTY  

HOMESTEAD  CITY 

INDIAN  RIVER  COUNTY  

LAKE  WORTH  CITY 

LAUDERDALE  LAKES  CITY  .... 

MARTIN  COUNTY  

MIAMI  BEACH  CITY 

MIAMI  CITY  

NORTH  MIAMI  CITY  _.... 

OKEECHOBEE  COUNTY  

PANAMA  CITY  

BALANCE  OF  POLK  COUNTY 


PORT  ST.  LUCIE  CITY 

RIVIERA  BEACH  CITY 

BALANCE  OF  ST.  LUCIE  COUNTY 


TAYLOR  COUNTY 


BOYNTON  BEACH  CITY  IN  PALM  BEACH  COUNTY 

DE  SOTO  COUNTY 

DELRAY  BEACH  CITY  IN  PALM  BEACH  COUNTY 

DIXIE  COUNTY 

FORT  PIERCE  CITY  IN  ST.  LUCIE  COUNTY 

FRANKUN  COUNTY 

GLADES  COUNTY 

GULF  COUNTY 

HALLANDALE  CITY  IN  BROWARD  COUNTY 

HAMILTON  COUNTY 

HARDEE  COUNTY 

HENDRY  COUNTY 

HIALEAH  CITY  IN  DADE  COUNTY 

HIGHLANDS  COUNTY 

HOLMES  COUNTY 

HOMESTEAD  CITY  IN  DADE  COUNTY 

INDIAN  RIVER  COUNTY 

LAKE  WORTH  CITY  IN  PALM  BEACH  COUNTY 

LAUDERDALE  LAKES  CITY  IN  BROWARD  COUNTY 

MARTIN  COUNTY 

MIAMI  BEACH  CITY  IN  DADE  COUNTY 

MIAMI  CITY  MIAMI  CITY  IN  DADE  COUNTY 

NORTH  MIAMI  CITY  IN  DADE  COUNTY 

OKEECHOBEE  COUNTY 

PANAMA  CITY  IN  BAY  COUNTY 

POLK  COUNTY  LESS  LAKELAND  CITY 

WINTER  HAVEN  CITY 

PORT  ST.  LUCIE  CITY  IN  ST.  LUCIE  COUNTY 

RIVIERA  BEACH  CITY  IN  PALM  BEACH  COUNTY 

ST.  LUCIE  COUNTY  LESS  FORT  PIERCE  CITY 

PORT  ST.  LUCIE  CITY 

TAYLOR  COUNTY 


WEST  PALM  BEACH  CITY WEST  PALM  BEACH  CITY  IN  PALM  BEACH  COUNTY 


GEORGIA 


ALBANY  CITY  

APPLING  COUNTY  ... 
ATKINSON  COUNTY 
ATLANTA  CITY  


AUGUSTA  CITY  

BACON  COUNTY 

BAKER  COUNTY  

BEN  HILL  COUNTY  

BRANTLEY  COUNTY 

BURKE  COUNTY 

CALHOUN  COUNTY  

CHATTAHOOCHEE  COUNTY 

CLAY  COUNTY  

CRISP  COUNTY 


ALBANY  CITY  IN  DOUGHERTY  COUNTY 

APPUNG  COUNTY 

ATKINSON  COUNTY 

ATLANTA  CITY  IN  DE  KALB  COUNTY 

FULTON  COUNTY 

AUGUSTA  CITY  IN  RICHMOND  COUNTY 

BACON  COUNTY 

BAKER  COUNTY 

BEN  HILL  COUNTY 

BRANTLEY  COUNTY 

BURKE  COUNTY 

CALHOUN  COUNTY 

CHATTAHOOCHEE  COUNTY 

CLAY  COUNTY 

CRISP  COUNTY 


UBOR  SURPLUS  AREAS  EUGIBLE  FOR  FEDERAL  PROCUREMENT  PREFERENCE— Continued 

[Octoberl.  1998  through  September  30, 19991 


Eligible  Labor  Surplus  Areas 


DODGE  COUNTY  - DODGE  ^UNTY 


CivilJurisdctions  Included 


DOOLY  COUNTY 

EARLY  COUNTY 

ELBERT  COUNTY 

EMANUEL  COUNTY  .... 

FANNIN  COUNTY  

GLASCOCK  COUNTY  .. 

GRADY  COUNTY 

GREENE  COUNTY  

HANCOCK  COUNTY  .... 
HARALSON  COUNTY  .. 

HART  COUNTY 

HEARD  COUNTY  

HINESVILLE  CITY 

JEFF  DAVIS  COUNTY  . 
JEFFERSON  COUNTY 
JOHNSON  COUNTY  .... 
LA  GRANGE  CITY 


BALANCE  OF  LIBERTY  COUNTY 

LINCOLN  COUNTY 

MACON  COUNTY  

MC  DUFFIE  COUNTY 

MITCHELL  COUNTY 

MONTGOMERY  COUNTY  -. 

PEACH  COUNTY  

POLK  COUNTY  

RANDOLPH  COUNTY 

ROME  CITY 

SCREVEN  COUNTY  

SUMTER  COUNTY  

TALBOT  COUNTY 

TALIAFERRO  COUNTY 

TAYLOR  COUNTY  

TELFAIR  COUNTY 

TERRELL  COUNTY  

TOOMBS  COUNTY  .... 

TOWNS  COUNTY  

TREUTLEN  COUNTY 

TURNER  COUNTY 

WARREN  COUNTY 

WASHINGTON  COUNTY 

WAYNE  COUNTY  

WHEELER  COUNTY 

WILCOX  COUNTY  

WORTH  COUNTY 


DOOLY  COUNTY 

EARLY  COUNTY 

ELBERT  COUNTY 

EMANUEL  COUNTY 

FANNIN  COUNTY 

GLASCOCK  COUNTY 

GRADY  COUNTY 

GREENE  COUNTY  _ 

HANCOCK  COUNTY 

HARALSON  COUNTY 

HART  COUNTY 

HEARD  COUNTY 

HINESVILLE  CITY  IN  UBERTY  COUNTY 

JEFF  DAVIS  COUNTY 

JEFFERSON  COUNTY 

JOHNSON  COUNTY 

LA  GRANGE  CITY  IN  TROUP  COUNTY 

UBERTY  COUNTY  LESS  HINESVILLE  CITY 

UNCOLN  COUNTY 

MACON  COUNTY 

MC  DUFFIE  COUNTY 

MITCHELL  COUNTY 

MONTGOMERY  COUNTY 

PEACH  COUNTY 

POLK  COUNTY 

RANDOLPH  COUNTY 

ROME  CITY  IN  FLOYD  COUNTY 

SCREVEN  COUNTY 

SUMTER  COUNTY 

TALBOT  COUNTY 

TALIAFERRO  COUNTY 

TAYLOR  COUNTY 

TELFAIR  COUNTY 

TERRELL  COUNTY 

TOOMBS  COUNTY 

TOWNS  COUNTY 

TREUTLEN  COUNTY 

TURNER  COUNTY 

WARREN  COUNTY 

WASHINGTON  COUNTY 

WAYNE  COUNTY 

WHEELER  COUNTY 

WILCOX  COUNTY 

WORTH  COUNTY 


HAWAII 


HAWAII  COUNTY 
KAUAI  COUNTY  .. 
MAUI  COUNTY  .... 


HAWAII  COUNTY 
KAUAI  COUNTY 
MAUI  COUNTY 


IDAHO 


ADAMS  COUNTY 

BENEWAH  COUNTY  .. 

BONNER  COUNTY  

BOUNDARY  COUNTY 
CASSIA  COUNTY 


CLEARWATER  COUNTY 

CUSTER  COUNTY „ 

FREMONT  COUNTY 

GEM  COUNTY  

IDAHO  COUNTY  

BALANCE  OF  KOOTENAI  COUNTY 

LEMHI  COUNTY 

LEWIS  COUNTY  

MINIDOKA  COUNTY — • 

PAYETTE  COUNTY  . 

SHOSHONE  COUNTY 

VALLEY  COUNTY 


ADAMS  COUNTY 

BENEWAH  COUNTY 

BONNER  COUNTY 

BOUNDARY  COUNTY 

CASSIA  COUNTY 

CLEARWATER  COUNTY 

CUSTER  COUNTY 

FREMONT  COUNTY 

GEM  COUNTY 

IDAHO  COUNTY 

KOOTENAI  COUNTY  LESS  COEUR  D  ALENE  CITY 

LEMHI  COUNTY 

LEWIS  COUNTY 

MINIDOKA  COUNTY 

PAYETTE  COUNTY 

SHOSHONE  COUNTY 

VALLEY  COUNTY 
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Labor  Surplus  Areas  Eugible  for  Federal  Procurement  Preference— Continued 

(Octoberl.  1998  through  September  30. 1999] 


Eligibto  Labor  Surplus  Areas 


WASHINGTON  COUNTY 


Civil  Jurisdictions  Included 


WASHINGTON  COUNTY 


ILUNOtS 


ALEXANDER  COUNTY 

ALTON  CITY 

BELLEVILLE  CITY 

CARPENTERSVILLE  CITY 

CHICAGO  CITY 

CHICAGO  HEIGHTS  CITY  . 

CICERO  CITY 

CRAWFORD  COUNTY  

DANVILLE  CITY  „. 

DECATUR  CITY  

DOLTON  VILLAGE 

EAST  ST.  LOUIS  CITY  ...... 

FAYETTE  COUNTY  

FRANKLIN  COUNTY 

FREEPORT  CITY  

FULTON  COUNTY  

GALLATIN  COUNTY  „ 

GRANITE  CITY 

GREENE  COUNTY  

GRUNDY  COUNTY  _ 

HAMILTON  COUNTY 

HARDIN  COUNTY 

HARVEY  CITY 

JASPER  COUNTY 

JEFFERSON  COUNTY  

JOHNSON  COUNTY  

JOLIET  CITY  

KANKAKEE  CITY  

LA  SALLE  COUNTY 

LAWRENCE  COUNTY 

MARION  COUNTY  

MASON  COUNTY  

MAYWOOD  VILLAGE  

MONTGOMERY  COUNTY  ., 
NORTH  CHICAGO  CITY  ..... 

PEKIN  CITY , 

PEORIA  CITY  

PERRY  COUNTY  

POPE  COUNTY 

PULASKI  COUNTY  

PUTNAM  COUNTY  

RANDOLPH  COUNTY 

ROCKFORD  CITY  

SALINE  COUNTY 

SCOTT  COUNTY  „. 

STARK  COUNTY 

UNKDN  COUNTY  

WABASH  COUNTY  

WAUKEGAN  CITY 

WHITE  COUNTY  

WILUAMSON  COUNTY 


ALEXANDER  COUNTY 

ALTON  CITY  IN  MADISON  COUNTY 

BELLEVILLE  CITY  IN  ST.  CLAIR  COUNTY 

CARPENTERSVILLE  CITY  IN  KANE  COUNTY 

CHICAGO  CITY  IN  COOK  COUNTY 

CHICAGO  HEIGHTS  CITY  IN  COOK  COUNTY 

CICERO  CITY  IN  COOK  COUNTY 

CRAWFORD  COUNTY 

DANVILLE  CITY  IN  VERMILION  COUNTY 

DECATUR  CITY  IN  MACON  COUNTY 

DOLTON  VILLAGE  IN  COOK  COUNTY 

EAST  ST.  LOUIS  CITY  IN  ST.  CLAIR  COUNTY 

FAYETTE  COUNTY 

FRANKUN  COUNTY 

FREEPORT  CITY  IN  STEPHENSON  COUNTY 

FULTON  COUNTY 

GALLATIN  COUNTY 

GRANITE  CITY  IN  MADISON  COUNTY 

GREENE  COUNTY 

GRUNDY  COUNTY 

HAMILTON  COUNTY 

HARDIN  COUNTY 

HARVEY  CITY  IN  COOK  COUNTY 

JASPER  COUNTY 

JEFFERSON  COUNTY 

JOHNSON  COUNTY 

JOUET  CITY  IN  WILL  COUNTY 

KANKAKEE  CITY  IN  KANKAKEE  COUNTY 

LA  SALLE  COUNTY 

LAWRENCE  COUNTY 

MARION  COUNTY 

MASON  COUNTY 

MAYWOOD  VILLAGE  IN  COOK  COUNTY 

MONTGOMERY  COUNTY 

NORTH  CHrcAGO  CITY  IN  LAKE  COUNTY 

PEKIN  CITY  IN  TAZEWELL  COUNTY 

PEORIA  CITY  IN  PEORIA  COUNTY 

PERRY  COUNTY 

POPE  COUNTY 

PULASKI  COUNTY 

PUTNAM  COUNTY 

RANDOLPH  COUNTY 

ROCKFORD  CITY  IN  WINNEBAGO  COUNTY 

SAUNE  COUNTY 

SCOTT  COUNTY 

STARK  COUNTY 

UNK)N  COUNTY 

WABASH  COUNTY 

WAUKEGAN  CITY  IN  LAKE  COUNTY 

WHITE  COUNTY 

WILLIAMSON  COUNTY 


MOUNA 


CRAWFORD  COUNTY 
EAST  CHICAGO  CITY  . 

GARY  CITY  

GREENE  COUNTY  

MARION  CITY  „... 

ORANGE  COUNTY 

PERRY  COUNTY  

RANDOLPH  COUNTY  .. 
SULUVAN  COUNTY  .... 
TERRE  HAUTE  CITY  ... 
VERMILUON  COUNTY 
WHITE  COUNTY  


CRAWFORD  COUNTY 

EAST  CHICAGO  CITY  IN  LAKE  COUNTY 

GARY  CITY  IN  LAKE  COUNTY 

GREENE  COUNTY 

MARKDN  CITY  IN  GRANT  COUNTY 

ORANGE  COUNTY 

PERRY  COUNTY 

RANDOLPH  COUNTY 

SULLIVAN  COUNTY 

TERRE  HAUTE  CITY  IN  VK30  COUNTY 

VERMILUON  COUNTY 

WHITE  COUNTY 
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UBOR  Surplus  Areas  Eugible  for  Federal  Procurement  Preference— Continued 

pdober  1. 1998  through  Septorrbar  30. 199Q 


EKgiiie  Labor  Surplus  Areas 


Civi  Jurisdctions  Indudad . 


nwA 


ADAMS  COUNTY I  ADAMS  COUNTY 

KANSAS 


ATCHISON  COUNTY  

CHAUTAUQUA  COUNTY 
CHEROKEE  COUNTY  ..... 

COFFEY  COUNTY  

DONIPHAN  COUNTY 

GEARY  COUNTY 

KANSAS  CITY  KN 

UNN  COUNTY  

OSAGE  COUNTY 


ATCHISON  COUNTY 

CHAUTAUQUA  COUNTY 

CHEROKEE  COUNTY 

COFFEY  COUNTY 

DONIPHAN  COUNTY 

GEARY  COUNTY 

KANSAS  CITY  KN  IN  WYANDOTTE  COUNTY 

UNN  COUNTY 

OSAGE  COUNTY 


KENTUCKY 


ADAIR  COUNTY 

ALLEN  COUNTY  

BALLARD  COUNTY  - 

BATH  COUNTY  

BELL  COUNTY 

BOYD  COUNTY  

BREATHITT  COUNTY 

BRECKINRIDGE  COUNTY 

BUTLER  COUNTY  

CALDWELL  COU>JTY  

CARUSLE  COUNTY  

CARTER  COUNTY -.. 

CASEY  COUNTY  

CLAY  COUNTY  

CLINTON  COUNTY 

CRITTENDEN  COUNTY  ... 
CUMBERLAND  COUNTY  . 

EDMONSON  COUNTY  

ELLIOTT  COUNTY  

FLEMING  COUNTY 

FLOYD  COUNTY 

FULTON  COUNTY  

GRAVES  COUNTY 

GRAYSON  COUNTY 

GREEN  COUNTY 

GREENUP  COUNTY 

HANCOCK  COUNTY 

HARLAN  COUNTY  „„ 

HART  COUNTY 

HENDERSON  CITY 

HKJKMAN  COUNTY  

HOPKINS  COUNTY  

JOHNSON  COUNTY  

KNOTT  COUNTY  „.. 

KNOX  COUNTY  

LAUREL  COUNTY 

LAWRENCE  COUNTY  — 

LESUE  COUNTY  

LETCHER  COUNTY 

LEWIS  COUNTY  

LIVINGSTON  COUNTY  .... 

LYON  COUNTY ™. 

MAGOFFIN  COUNTY  . — 

MARION  COUNTY  _... 

MARSHAa  COUNTY  — 

MARTIN  COUNTY 


MC  CREARY  COUNTY  .... 

MCLEAN  COUNTY  

MENIFEE  COUNTY 

MONROE  COUNTY  

MORGAN  COUNTY  

MUHLENBERG  COUNTY 
NELSON  COUNTY 


ADAIR  COUNTY 
ALLEN  COUNTY 
BALLARD  COUNTY 
BATH  COUNTY 
BELL  COUNTY 
BOYD  COUNTY 
BREATHITT  COUNTY 
BRECKINRIDGE  COUNTY 
BUTLER  COUNTY 
CALDWELL  COUNTY 
CARUSLE  COUNTY 
CARTER  COUNTY 
CASEY  COUNTY 
CLAY  COUNTY 
CUNTON  COUNTY 
CRITTENDEN  COUNTY 
CUMBERLAND  COUNTY 
EDMONSON  COUNTY 
ELLIOTT  COUNTY 

FLEMING  COUNTY 

FLOYD  COUNTY 

FULTON  COUNTY 
GRAVES  COUNTY 

GRAYSON  COUNTY      • 

GREEN  COUNTY 

GREENUP  COUNTY 

HANCOCK  COUNTY 

HARLAN  COUNTY 

HART  COUNTY 

HENDERSON  CITY  IN  HENDERSON  COUNTY 

HICKMAN  COUNTY 

HOPKINS  COUNTY 

JOHNSON  COUNTY 

KNOTT  COUNTY 

KNOX  COUNTY 

LAUREL  COUNTY 

LAWRENCE  COUNTY 

LESUE  COUNTY 

LETCHER  COUNTY 

LEWIS  COUNTY 

LIVINGSTON  COUNTY 

LYON  COUNTY 

MAGOFFIN  COUNTY 

MARKDN  COUNTY 

MARSHALL  COUNTY 

MARTIN  COUNTY 

MC  CREARY  COUNTY 

MCLEAN  COUNTY 

MENIFEE  COUNTY 

MONROE  COUNTY 

MORGAN  COUNTY 

MUHLENBERG  COUNTY 

NELSON  COUNTY 
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LABOR  Surplus  areas  Eligible  for  Federal  Procurement  Preference— Continued 

(October  1. 1996  ttvough  Saplsnter  30. 1999] 


Eigibte  Labor  Surplus  Areas 


OHIO  COUNTY 

0WENS80R0  CITY  „. 

PERRY  COUNTY  

PIKE  COUNTY  

POWELL  COUNTY „ 

ROCKCASTLE  COUNTY  

RUSSELL  COUNTY  

TAYLOR  COUNTY  

UNWN  COUNTY „„ 

BALANCE  OF  WARREN  COUNTY 

WAYNE  COUNTY  

WEBSTER  COUNTY  ....... 

WHITLEY  COUNTY 

WOLFE  COUNTY  ........................ 


CivilJurisdictions  Indudad 


OHK)  COUNTY 

OWENSBORO  CITY  IN  DAVIESS  COUNTY 

PERRY  COUNTY 

PIKE  COUNTY 

POWELL  COUNTY 

ROCKCASTLE  COUNTY 

RUSSELL  COUNTY 

TAYLOR  COUNTY 

UNK)N  COUNTY 

WARREN  COUNTY  LESS  BOWUNG  GREEN  CITY 

WAYNE  COUNTY 

WEBSTER  COUNTY 

WHITLEY  COUNTY 

WOLFE  COUNTY 


LOUISIANA 


ACAOIA  PARISH 

ALEXANDRIA  CITY  . 

ALLEN  PARISH  

ASSUMPTK3N  PARISH  .. 
AVOYELLES  PARISH  ... 
BEAUREGARD  PARISH 

BIENVILLE  PARISH  

BOSSIER  CITY „ 

BOSSIER  PARISH  


BALANCE  OF  BOSSIER  PARISH 


CALDWELL  PARISH 

CATAHOULA  PARISH  

CLAIBORNE  PARISH 

CONCORDIA  PARISH  

DE  SOTO  PARISH  

EAST  CARROLL  PARISH 

EAST  FEUOANA  PARISH  .... 

EVANQEUNE  PARISH  

FRANKLIN  PARISH 

GRANT  PARISH 

IBERVILLE  PARISH  

JACKSON  PARISH  

JEFFERSON  DAVIS  PARISH 

LAKE  CHARLES  CITY  

UVINQSTON  PARISH 

MADISON  PARISH 

MOREHOUSE  PARISH 

NATCHITOCHES  PARISH  ...„ 

NEW  IBERIA  CITY  

NEW  ORLEANS  CITY 

POINTE  COUPEE  PARISH 

RED  RIVER  PARISH 

RCHLANO  PARISH  

SABINE  PARISH 

SHREVEPORT  CITY 


ST. 
ST. 
ST. 


ST.  BERNARD  PARISH  

ST.  HELENA  PARISH  

ST.  JAMES  PARISH 

ST.  JOHN  BAPTIST  PARISH 

ST.  LANDRY  PARISH  

ST.  MARTIN  PARISH 

ST.  MARY  PARISH  

TANGIPAHOA  PARISH _ 

TENSAS  PARISH 

VERNON  PARISH 

WASHINGTON  PARISH 

WEBSTER  PARISH 

WEST  CARROLL  PARISH 

WEST  FEUOANA  PARISH  ... 

WINN  PARISH „ ; .;;;  i  ^j^'  parish 


ACADIA  PARISH 

ALEXANDRIA  CITY  IN  RAPIDES  PARISH 

ALLEN  PARISH 

ASSUMPTKM  PARISH 

AVOYELLES  PARISH 

BEAUREGARD  PARISH 

BIENVILLE  PARISH 

BOSSIER  CITY  IN 

BOSSIER  PARISH  LESS  BOSSIER  CITY 

SHREVEPORT  CITY 

CALDWELL  PARISH 

CATAHOULA  PARISH 

CLAIBORNE  PARISH 

CONCORDIA  PARISH 

DE  SOTO  PARISH 

EAST  CARROLL  PARISH 

EAST  FEUOANA  PARISH 

EVANGEUNE  PARISH 

FRANKLIN  PARISH 

GRANT  PARISH 

IBERVILLE  PARISH 

JACKSON  PARISH 

JEFFERSON  DAVIS  PARISH 

LAKE  CHARLES  OTY  IN  CALCASIEU  PARISH 

LIVINGSTON  PARISH 

MADISON  PARISH 

MONROE  OTY  IN  OUACHITA  PARISH 

MOREHOUSE  PARISH 

NATCHn'OCHES  PARISH 

NEW  IBERIA  OTY  IN  IBERIA  PARISH 

NEW  ORLEANS  OTY  IN  ORLEANS  PARISH 

POINTE  COUPEE  PARISH 

RED  RIVER  PARISH 

RK>ILAND  PARISH 

SABINE  PARISH 

SHREVEPORT  CITY  IN  BOSSIER  PARISH 

CADDO  PARISH 

ST.  BERNARD  PARISH 

ST.  HELENA  PARISH 

JAMES  PARISH 

JOHN  BAPTIST  PARISH 

LANDRY  PARISH 
ST.  MARTIN  PARISH 
ST.  MARY  PARISH 
TANGIPAHOA  PARISH 
TENSAS  PARISH 
VERNON  PARISH 
WASHINGTON  PARISH 
WEBSTER  PARISH 
WEST  CARROLL  PARISH 
WEST  FEUOANA  PARISH 
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LABOR  SURPLUS  AREAS  EUGIBLE  FOR  FEDERAL  PROCUREMENT  PREFERENCE— Continued 

(October  1. 1998  through  September  30. 1999] 


Eligible  Labor  Surplus  Areas 


Civil  Jurisdictions  Included 


MAINE 


AROOSTOOK  COUNTY  . 

FRANKUN  COUNTY 

OXFORD  COUNTY  

PISCATAQUIS  COUNTY 
SOMERSET  COUNTY  .... 
WASHINGTON  COUNTY 


AROOSTOOK  COUNTY 
FRANKUN  COUNTY 
OXFORD  COUNTY 
PISCATAQUIS  COUNTY 
SOMERSET  COUNTY 
WASHINGTON  COUNTY 


MARYLAND 


ALLEGANY  COUNTY 

ANNAPOUS  CITY 

BALTIMORE  CITY 

CECIL  COUNTY 

DORCHESTER  COUNTY 

GARRETT  COUNTY  

KENT  COUNTY  

SOMERSET  COUNTY  .... 
WORCESTER  COUNTY  . 


ALLEGANY  COUNTY 

ANNAPOLIS  CITY  IN  ANNE  ARUNDEL  COUNTY 

BALTIMORE  OTY 

CECIL  COUNTY 

DORCHESTER  COUNTY 

GARRETT  COUNTY 

KENT  COUNTY 

SOMERSET  COUNTY 

WORCESTER  COUNTY 


MASSACHUSETTS 


ACUSHNET  TOWN  

ADAMS  TOWN  

ATHOL  TOWN 

CHESTER  TOWN 

DARTMOUTH  TOWN  

FAIRHAVEN  TOWN  

FALL  RIVER  CITY 

FLORIDA  TOWN  . 

GAY  HEAD  TOWN  

HINSDALE  TOWN 

HUBBARDSTON  TOWN  .. 

LAWRENCE  CITY  

MASHPEE  TOWN  

NEW  BEDFORD  CITY  ..... 

PHILUPSTON  TOWN  

PROVINCETOWN  TOWN 

SANDISFIELD  TOWN  

SHELBURNE  TOWN -. 

TISBURYTOWN  

TOLLAND  TOWN  

TRURO  TOWN  

WAREHAM  TOWN  

WELLFLEET  TOWN  

WESTPORTTOWN  


ACUSHNET  TOWN  IN  BRISTOL  COUNTY 
ADAMS  TOWN  IN  BERKSHIRE  COUNTY 

ATHOL  TOWN  IN  WORCESTER  COUNTY       

CHESTER  TOWN  IN  HAMPDEN  COUNTY 
DARTMOUTH  TOWN  IN  BRISTOL  COUNTY 
FAIRHAVEN  TOWN  IN  BRISTOL  COUNTY 
FAU  RIVER  OTY  IN  BRISTOL  COUNTY 
FLORIDA  TOWN  IN  BERKSHIRE  COUNTY 
GAY  HEAD  TOWN  IN  DUKES  COUNTY 
HINSDALE  TOWN  IN  BERKSHIRE  COUNTY 
HUBBARDSTON  TOWN  IN  WORCESTER  COUNTY 
LAWRENCE  OTY  IN  ESSEX  COUNTY 
MASHPEE  TOWN  IN  BARNSTABLE  COUNTY 
NEW  BEDFORD  CITY  IN  BRISTOL  COUNTY         ., 
PHILUPSTON  TOWN  IN  WORCESTER  COUNTY 
PROVINCETOWN  TOWN  IN  BARNSTABLE  COUNTY 
SANDISFIELD  TOWN  IN  BERKSHIRE  COUNTY 
SHELBURNE  TOWN  IN  FRANKUN  COUNTY 
TISBURY  TOWN  IN  DUKES  COUNTY 
TOLLAND  TOWN  IN  HAMPDEN  COUNTY 
TRURO  TOWN  IN  BARNSTABLE  COUNTY 
WAREHAM  TOWN  IN  PLYMOUTH  COUNTY 
WELLFLEET  TOWN  IN  BARNSTABLE  COUNTY 
WESTPORT  TOWN  IN  BRISTOL  COUNTY 


MICHIQAN 


ALCONA  COUNTY 
ALGER  COUNTY 
ALPENA  COUNTY 
ANTRIM  COUNTY 
ARENAC  COUNTY 
BARAGA  COUNTY 
BAY  CITY 

BENZIE  COUNTY 

BURTON  CITY  -. 

CHEBOYGAN  COUNTY 
CHIPPEWA  COUNTY  ... 

CLARE  COUNTY 

CRAWFORD  COUNTY  . 

DELTA  COUNTY  

DETROIT  CITY 

EMMET  COUNTY „.. 

FUNT  CITY 

GLADWIN  COUNTY 

GOGEBIC  COUNTY 

HIGHLAND  PARK  CITY 
tOSCO  COUNTY  


ALCONA  COUNTY 

ALGER  COUNTY 

ALPENA  COUNTY 

ANTRIM  COUNTY 

ARENAC  COUNTY 

BARAGA  COUNTY 

BAY  OTY  IN  BAY  COUNTY 

BENZIE  COUNTY 

BURTON  CITY  IN  GENESEE  COUNTY 

CHEBOYGAN  COUNTY 

CHIPPEWA  COUNTY 

CLARE  COUNTY 

CRAWFORD  COUNTY 

DELTA  COUNTY 

DETROIT  CITY  IN  WAYNE  COUNTY 

EMMET  COUNTY 

FUNT  CITY  IN  GENESEE  COUNTY 

GLADWIN  COUNTY 

GOGEBK:  COUNTY 

HIGHLAND  PARK  CITY  IN  WAYNE  COUNTY 

IOSCO  COUNTY 
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Eigibte  Labor  Surplus  Areas 


IRON  COUNTY 

JACKSON  CITY 

KALKASKA  COUNTY 

KEWEENAW  COUNTY  

LAKE  COUNTY  „ 

LUCE  COUNTY  

MACKINAC  COUNTY 

MANISTEE  COUNTY  

MASON  COUNTY  

MISSAUKEE  COUNTY 

MONTCALM  COUNTY 

MONTMORENCY  COUNTY  .... 
MOUNT  MORRIS  TOWNSHIP 

MUSKEGON  CITY 

NEWAYGO  COUNTY 

OCEANA  COUNTY  

OGEMAW  COUNTY  ...._ 

ONTONAGON  COUNTY 

OSCEOLA  COUNTY  

OSCODA  COUNTY 

PONTIAC  CITY 

PORT  HURON  CITY  

PRESQUE  ISLE  COUNTY  . 

ROSCOMMON  COUNTY 

SAGINAW  CITY „.... 

SANILAC  COUNTY  ...„ 

SCHOOLCRAFT  COUNTY  

WEXFORD  COUNTY  


CivilJurisdictionB  Included 


IRON  COUNTY 

JACKSON  CITY  IN  JACKSON  COUNTY 

KALKASKA  COUNTY 

KEWEENAW  COUNTY 

LAKE  COUNTY 

LUCE  COUNTY 

MACKINAC  COUNTY 

MANISTEE  COUNTY 

MASON  COUNTY 

MISSAUKEE  COUNTY 

MONTCALM  COUNTY 

MONTMORENCY  COUNTY 

MOUNT  MORRIS  TOWNSHIP  IN  GENESEE  COUNTY 

MUSKEGON  CITY  IN  MUSKEGON  COUNTY 

NEWAYGO  COUNTY 

OCEANA  COUNTY 

OGEMAW  COUNTY 

ONTONAGON  COUNTY 

OSCEOLA  COUNTY 

OSCODA  COUNTY 

PONTIAC  CITY  IN  OAKLAND  COUNTY 

PORT  HURON  CITY  IN  ST.  CLAIR  COUNTY 

PRESQUE  ISLE  COUNTY 

ROSCOMMON  COUNTY 

SAGINAW  aTY  IN  SAGINAW  COUNTY 

SANILAC  COUNTY 

SCHOOLCRAFT  COUNTY 

WEXFORD  COUNTY 


MMNESOTA 


AITKIN  COUNTY „. 

BECKER  COUNTY „. 

BELTRAMI  COUNTY 

CARLTON  COUNTY  

CASS  COUNTY 

CLEARWATER  COUNTY  . 

HUBBARD  COUNTY  

ITASCA  COUNTY 

KANABEC  COUNTY  

KITTSON  COUNTY 

K00CHK>1INQ  COUNTY 
MAHNOMEN  COUNTY  .... 
MARSHAU  COUNTY  ...._ 
MILLE  LACS  COUNTY  ..... 

MORRISON  COUNTY 

NORMAN  COUNTY 

PINE  COUNTY  „, 

RED  LAKE  COUNTY 

TODD  COUNTY  

WADENA  COUNTY 


AITKIN  COUNTY 
BECKER  COUNTY 
BELTRAMI  COUNTY 
CARLTON  COUNTY 
CASS  COUNTY 
CLEARWATER  COUNTY 
HUBBARD  COUNTY 
ITASCA  OOUNTY 
KANABEC  COUNTY 
KITTSON  COUNTY 
K00CHK>1INQ  COUNTY 
MAHNOMEN  COUNTY 
MARSHALL  COUNTY 
MILLE  LACS  COUNTY 
MORRISON  COUNTY 
NORMAN  COUNTY 
PINE  COUNTY 
RED  LAKE  COUNTY 
TODD  COUNTY 
WADENA  COUNTY 


ADAMS  COUNTY 

ALCORN  COUNTY 

ATTALA  COUNTY  

BENTON  COUNTY 

BOUVAR  COUNTY 

CHK^KASAW  COUNTY 
CHOCTAW  COUNTY  ... 
CLAIBORNE  COUNTY  . 

CLARKE  COUNTY  

CLAY  COUNTY  

COAHOMA  COUNTY  .. 

COLUMBUS  CITY  

COPIAH  COUNTY 

GEORGE  COUNTY  . 

GREENE  COUNTY  

GREENVILLE  CITY 

GRENADA  COUNTY  .„., 


ADAMS  COUNTY 

ALCORN  COUNTY 

ATTALA  COUNTY 

BENTON  COUNTY  ^ 

BOUVAR  COUNTY 

CHICKASAW  COUNTY 

CHOCTAW  COUNTY 

CLAIBORNE  COUNTY 

CLARKE  COUNTY 

CLAY  COUNTY 

COAHOMA  COUNTY 

COLUMBUS  CITY  IN  LOWNDES  COUNTY 

COPIAH  COUNTY 

GEORGE  COUNTY 

GREENE  COUNTY 

GREENVILLE  CITY  IN  WASHINGTON  COUNTY 

GRENADA  COUNTY 
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Eligible  Labor  Surplus  Areas 


HOLMES  COUNTY 

HUMPHREYS  COUNTY 

ISSAQUENA  COUNTY 

JEFFERSON  COUNTY  

JEFFERSON  DAVIS  COUNTY 

KEMPER  COUNTY  

LEFLORE  COUNTY  

MARK)N  COUNTY  

MARSHALL  COUNTY  

MONROE  COUNTY  

MONTGOMERY  COUNTY  

NOXUBEE  COUNTY 

PANOLA  COUNTY  - 

PASCAGOULA  CITY 

PERRY  COUNTY  

PRENTISS  COUNTY  _ — 

QUITMAN  COUNTY  -.. 

SHARKEY  COUNTY  

SUNFLOWER  COUNTY 

TALLAHATCHIE  COUNTY 

TISHOMINGO  COUNTY  -.. 

TUNKJA  COUNTY  

BALANCE  OF  WASHINGTON  COUNTY 

WAYNE  COUNTY  

WILKINSON  COUNTY  

WINSTON  COUNTY ~ -.. 

YALOBUSHA  COUNTY 

YAZOO  COUNTY  


Civil  JurisdKtions  IrwkJded 


HOLMES  COUNTY 

HUMPHREYS  COUNTY 

ISSAQUENA  COUNTY 

JEFFERSON  COUNTY 

JEFFERSON  DAVIS  COUNTY 

KEMPER  COUNTY 

LEFLORE  COUNTY 

MARK>N  COUNTY 

MARSHALL  COUNTY 

MONROE  COUNTY 

MONTGOMERY  COUNTY 

NOXUBEE  COUNTY 

PANOLA  COUNTY 

PASCAGOULA  CITY  IN  JACKSON  COUNTY 

PERRY  COUNTY 

PRENTISS  COUNTY 

QUITMAN  COUNTY 

SHARKEY  COUNTY 

SUNFLOWER  COUNTY 

TALLAHATCHIE  COUNTY 

TISHOMINGO  COUNTY 

TUNICA  COUNTY  ^_^ 

WASHINGTON  COUNTY  LESS  GREENVILLE  CTTY 

WAYNE  COUNTY 

WILKINSON  COUNTY 

WINSTON  COUNTY 

YALOBUSHA  COUNTY 

YAZOO  COUNTY 


BOLUNQER  COUNTY  — 

CALDWELL  COUNTY  

CAMDEN  COUNTY 

CARTER  COUNTY — 

CRAWFORD  COUNTY  ..... 

DOUGLAS  COUNTY  „.. 

DUNKLIN  COUNTY 

HK^KORY  COUNTY  

IRON  COUNTY 

LACLEDE  COUNTY  

UNN  COUNTY  

MADISON  COUNTY 

MILLER  COUNTY 

MISSISSIPPI  COUNTY  «. 
NEW  MADRID  COUNTY  .. 

OZARK  COUNTY  

PEMISCOT  COUNTY  ....... 

RIPLEY  COUNTY 

SHANNON  COUNTY 

ST.  JOSEPH  CITY  

ST.  LOUIS  CITY  

ST.  FRANCOIS  COUNTY 

STODDARD  COUNTY  

STONE  COUNTY  

TANEY  COUNTY 

TEXAS  COUNTY 

WASHINGTON  COUNTY 

WAYNE  COUNTY  

WRK3HT  COUNTY  


BOLUNGER  COUNTY 

CALDWELL  COUNTY 

CAMDEN  COUNTY 

CARTER  COUNTY 

CRAWFORD  COUNTY 

DOUGLAS  COUNTY 

DUNKUN  COUNTY 

HCKORY  COUNTY 

IRON  COUNTY 

LACLEDE  COUNTY 

UNN  COUNTY 

MADISON  COUNTY 

MILLER  COUNTY 

MISSISSIPPI  OOUNTY 

NEW  MADRID  COUNTY 

OZARK  OOUNTY 

PEMISCOT  COUNTY 

RIPLEY  COUNTY 

SHANNON  COUNTY 

ST.  JOSEPH  CITY  IN  BUCHANAN  COUNTY 

ST.  LOUIS  CITY 

ST.  FRANCOIS  COUNTY 

STODDARD  COUNTY 

STONE  COUNTY 

TANEY  COUNTY 

TEXAS  COUNTY 

WASHINGTON  COUNTY 

WAYNE  COUNTY 

WRKjHT  COUNTY 


MONTANA 


ANACONDA-DEER  LODGE  COUNTY 

BIG  HORN  COUNTY 

BLAINE  COUNTY 

FLATHEAD  COUNTY 

GLACIER  COUNTY 

LAKE  COUNTY  

UNCOLN  COUNTY  - 

MINERAL  COUNTY 


ANACONDA-DEER  LODGE  COUNTY 

BIG  HORN  COUNTY 

BLAINE  COUNTY 

FLATHEAD  COUNTY 

GLACIER  COUNTY 

LAKE  COUNTY 

UNCOLN  COUNTY 

MINERAL  COUNTY 
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EKgible  Labor  Surplus  Areas 


MUSSELSHELL  CXXJNTY 

PHiLUPS  cou^f^Y 

ROOSEVELT  COUNTY 

ROSEBUD  COUNTY 

SANDERS  COUNTY  


CiviiJurisdictions  Included 


MUSSELSHELL  COUNTY 
PHILUPS  COUNTY 
ROOSEVELT  COUNTY 
ROSEBUD  COUNTY 
SANDERS  COUNTY 


NEBRASKA 


THOMAS  COUNTY  

THURSTON  COUNTY 


THOMAS  COUNTY 
THURSTON  COUNTY 


NEVADA 


CARSON  CITY  

EUREKA  COUNTY 

LANDER  COUNTY 

LINCOLN  COUNTY 

LYON  COUNTY 

MINERAL  COUNTY 

NORTH  LAS  VEGAS  CITY 
WHITE  PINE  COUNTY  


CARSON  CITY 

EUREKA  COUNTY 

LANDER  COUNTY 

UNCOLN  COUNTY 

LYON  COUNTY 

MINERAL  COUNTY 

NORTH  LAS  VEGAS  CITY  IN  CLARK  COUNTY 

WHITE  PINE  COUNTY 


NEW  JERSEY 


ATLANTIC  CITY  

BALANCE  OF  ATLANTIC  COUNTY 


BERKELEY  TOWNSHIP  

CAMDEN  CITY  

CAPE  MAY  COUNTY 

CITY  OF  ORANGE  TOWNSHIP  

BALANCE  OF  CUMBERLAND  COUNTY 


EAST  ORANGE  CITY  

EGG  HARBOR  TOWNSHIP  .... 

ELIZABETH  OTY  

GARFIELD  CITY 

IRVINGTON  TOWNSHIP  

JERSEY  CITY 

LAi^EWOOD  TOWNSHIP 

LINDEN  CITY 

LONG  BRANCH  CITY , 

MANCHESTER  TOWNSHIP  .... 

MILLVILLE  CITY 

NEW  BRUNSWrcK  CITY  

newark  city 

north  bergen  township 

passak:  city 

paterson  city 

perth  amboy  city 

plainfield  city  

trenton  city  

union  city  

vineland  city 

west  new  york  town  


ATLANTA  CITY  IN  ATLANTIC  COUNTY 

ATLANTA  COUNTY  LESS  ATLANTIC  CITY 

EGG  HARBOR  TOWNSHIP 

BERKELEY  TOWNSHIP  IN  OCEAN  COUNTY 

CAMDEN  CITY  IN  CAMDEN  COUNTY 

CAPE  MAY  COUNTY 

CITY  OF  ORANGE  TOWNSHIP  IN  ESSEX  COUNTY 

CUMBERLAND  COUNTY  LESS  MILLVILLE  CITY 

VINELAND  CITY 

EAST  ORANGE  CITY  IN  ESSEX  COUNTY 

EGG  HARBOR  TOWNSHIP  IN  ATLANTA  COUNTY 

ELIZABETH  CITY  IN  UNION  COUNTY 

GARFIELD  CITY  IN  BERGEN  COUNTY 

IRVINGTON  TOWNSHIP  IN  ESSEX  COUNTY 

JERSEY  CITY  IN  HUDSON  COUNTY 

LAKEWOOD  TOWNSHIP  IN  OCEAN  COUNTY 

UNDEN  CITY  IN  UNION  COUNTY 

LONG  BRANCH  CITY  IN  MONMOUTH  COUNTY 

MANCHESTER  TOWNSHIP  IN  OCEAN  COUNTY 

MILLVILLE  CITY  IN  CUMBERLAND  COUNTY 

NEW  BRUNSWICK  CITY  IN  MIDDLESEX  COUNTY 

NEWARK  CITY  IN  ESSEX  COUNTY 

NORTH  BERGEN  TOWNSHIP  IN  HUDSON  COUNTY 

PASSAIC  CITY  IN  PASSAIC  COUNTY 

PATERSON  CITY  IN  PASSAIC  COUNTY 

PERTH  AMBOY  CITY  IN  MIDDLESEX  COUNTY 

PLAINFIELD  CITY  IN  UNKJN  COUNTY 

TRENTON  CITY  IN  MERCER  COUNTY 

UNION  CITY  IN  HUDSON  COUNTY 

VINELAND  CITY  IN  CUMBERLAND  COUNTY 

WEST  NEW  YORK  TOWN  IN  HUDSON  COUNTY 


NEW  MEXICO 


ALAMOGORDO  CITY  

CARLSBAD  CITY  

CATRON  COUNTY  

BALANCE  OF  CHAVES  COUNTY  ..... 

CIBOLA  COUNTY  ^ 

COLFAX  COUNTY  _ 

BALANCE  OF  DONA  ANA  COUNTY 

FARMINGTON  CITY  

GRANT  COUNTY  

GUADALUPE  COUNTY  

LAS  CRUCES  CITY  

LINCOLN  COUNTY  

LUNA  COUNTY  

MC  KINLEY  COUNTY 


ALAMOGORDO  CITY  IN  OTERO  COUNTY 

CARLSBAD  CITY  IN  EDDY  COUNTY 

CATRON  COUNTY 

CHAVES  COUNTY  LESS  ROSWELL  CITY 

CIBOLA  COUNTY 

COLFAX  COUNTY 

DONA  ANA  COUNTY  LESS  LAS  CRUCES  CITY 

FARMINGTON  CITY  IN  SAN  JUAN  COUNTY 

GRANT  COUNTY 

GUADALUPE  COUNTY 

LAS  CRUCES  CITY  IN  DONA  ANA  COUNTY 

UNCOLN  COUNTY 

LUNA  COUNTY 

MC  KINLEY  COUNTY 
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Eligible  Labor  Surplus  Areas 


MORA  COUNTY 

BALANCE  OF  OTERO  COUNTY  . — 

RIO  ARRIBA  COUNTY 

ROSWELL  CITY 

BALANCE  OF  SAN  JUAN  COUNTY 

SAN  MIGUEL  COUNTY  

BALANCE  OF  SANDOVAL  COUNTY 

SOCORRO  COUNTY 

TAOS  COUNTY 
TORRANCE 


CivM  JurisdKtions  Included 


c»uim'"!r.!r.""r.Z!'. torrance  county 


MORA  COUNTY 

OTERO  COUNTY  LESS  ALAMOGORDO  CITY 

RK)  ARRIBA  COUNTY 

ROSWELL  CITY  IN  CHAVES  COUNTY 

SAN  JUAN  COUNTY  LESS  FARMINGTON  CITY 

SAN  MK3UEL  COUNTY 

SANDOVAL  COUNTY  LESS  RK)  RANCHO  CHTY 

SOCORRO  COUNTY 

TAOS  COUNTY 


NEW  YORK 


ALLEGANY  COUNTY ~. 

AUBURN  CITY  

BRONX  COUNTY 

BUFFALO  CITY  ..-.. 

CATTARAUGUS  COUNTY  

CHENANGO  COUNTY 

CLINTON  COUNTY 

CORTLAND  COUNTY 

ELMIRA  CITY  

ESSEX  COUNTY 

FRANKUN  COUNTY ..... 

FULTON  COUNTY  

GREENE  COUNTY  ... 

HAMILTON  COUNTY  

HERKIMER  COUNTY 

BALANCE  OF  JEFFERSON  COUNTY 

KINGS  COUNTY  

LEWIS  COUNTY 

LOCKPORT  CITY - 

MONTGOMERY  COUNTY  

NEW  YORK  COUNTY 

NEWBURGH  CITY  

NIAGARA  FALLS  CITY  ....- 

OSWEGO  COUNTY  ..'. 

POUGHKEEPSIE  CITY 

QUEENS  COUNTY  _.... 

RICHMOND  COUNTY „ 

ROCHESTER  CITY  

SCHENECTADY  CITY  

ST.  LAWRENCE  COUNTY 

SULUVAN  COUNTY  

SYRACUSE  CITY 

TROY  CITY 

UTICACITY 


BALANCE  OF  WARREN  COUNTY 

WATERTOWN  CITY 

WYOMING  COUNTY 


ALLEGANY  COUNTY 

AUBURN  CITY  IN  CAYUGA  COUNTY 

BRONX  COUNTY 

BUFFALO  CITY  IN  ERIE  COUNTY 

CATTARAUGUS  COUNTY 

CHENANGO  COUNTY 

CUNTON  COUNTY 

CORTLAND  COUNTY 

ELMIRA  CITY  IN  CHEMUNG  COUNTY 

ESSEX  COUNTY 

FRANKUN  COUNTY 

FULTON  COUNTY 

GREENE  COUNTY 

HAMILTON  COUNTY 

HERKIMER  COUNTY  

JEFFERSON  COUNTY  LESS  WATERTOWN  CITY 

KINGS  COUNTY 

LEWIS  COUNTY 

LOCKPORT  CITY  IN  NIAGARA  COUNTY 

MONTGOMERY  COUNTY 

NEW  YORK  COUNTY 

NEWBURGH  CITY  IN  ORANGE  COUNTY 

NIAGARA  FALLS  CITY  IN  NIAGARA  COUNTY 

OSWEGO  COUNTY  _ 

POUGHKEEPSIE  CITY  IN  DUTCHESS  COUNTY 

QUEENS  COUNTY 

RK>1M0ND  COUNTY 

ROCHESTER  CITY  IN  MONROE  COUNTY 

SCHENECTADY  CITY  IN  SCHENECTADY  COUNTY 

ST.  LAWRENCE  COUNTY 

SULUVAN  COUNTY 

SYRACUSE  CITY  IN  ONONDAGA  COUNTY 

TROY  CITY  IN  RENSSELAER  COUNTY 

UnCA  CITY  IN  ONEIDA  COUNTY 

WARREN  COUNTY  LESS  QUEENS8URY  TOWN 

WATERTOWN  CITY  IN  JEFFERSON  COUNTY 

WYOMING  COUNTY 


NORTH  CAROUNA 


ALLEGHANY  COUNTY 

ANSON  COUNTY ™ 

ASHE  COUNTY 

BEAUFORT  COUNTY  . — 

CHEROKEE  COUNTY  . 

CLAY  COUNTY  

COLUMBUS  COUNTY  

BALANCE  OF  EDGECOMBE  COUNTY 

GRAHAM  COUNTY 

HAUFAX  COUNTY - .. 

HYDE  COUNTY — - 

KINSTON  CITY 

MARTIN  COUNTY 

NORTHAMPTON  COUNTY  

RK>IMOND  COUNTY 

ROBESON  COUNTY 

ROCKY  MOUNT  CITY  


ALLEGHANY  COUNTY 

ANSON  COUNTY 

ASHE  COUNTY 

BEAUFORT  COUNTY 

CHEROKEE  COUNTY 

CLAY  COUNTY 

COLUMBUS  COUNTY 

EDGECOMBE  COUNTY  LESS  ROCKY  MOUNT  CITY 

GRAHAM  COUNTY 

HAUFAX  COUNTY 

HYDE  COUNTY 

KINSTON  CTTY  IN  LENOIR  COUNTY 

MARTIN  COUNTY 

NORTHAMPTON  COUNTY 

RK>1M0ND  COUNTY 

ROBESON  COUNTY  

ROCKY  MOUNT  CITY  IN  EDGECOMBE  COUNTY 
NASHCOUNTY 
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Eligible  Labor  Supkjs  Areas 


SCOTLAND  COUNTY  

SWAIN  COUNTY 

TYRRELL  COUNTY  

VANCE  COUNTY  

WARREN  COUNTY 

WASHINGTON  COUNTY 
WILSON  CITY  


CivilJurisdiclions  kwluded 


SCOTLAND  COUNTY 

SWAIN  COUNTY 

TYRRELL  COUNTY 

VANCE  COUNTY 

WARREN  COUNTY 

WASHINGTON  COUNTY 

WILSON  aTY  IN  WILSON  COUNTY 


NORTH  DAKOTA 


BENSON  COUNTY  . 
ROLETTE  COUNTY 


BENSON  COUNTY 
ROLETTE  COUNTY 


OHIO 


ADAMS  COUNTY 

ASHTABULA  COUNTY  ... 

BELMONT  COUNTY  

CANTON  CITY  

CLEVELAND  CITY  

DAYTON  CITY 

EAST  CLEVELAND  CITY , 

ELYRIA  CITY 

GALLIA  COUNTY  

GUERNSEY  COUNTY  

HARRISON  COUNTY  „ 

HOCKING  COUNTY 

HURON  COUNTY  

JACKSON  COUNTY 

JEFFERSON  COUNTY  .... 

LAWRENCE  COUNTY  

LIMA  CITY  

LORAIN  CITY  _ 

MANSFIELD  CITY  

MARION  CITY  

MASSILLON  CITY  „ 

MEIGS  COUNTY 

MERCER  COUNTY  

MONROE  COUNTY  

MORGAN  COUNTY  

MORROW  COUNTY  

NOBLE  COUNTY  

OTTAWA  COUNTY  

PERRY  COUNTY  

PIKE  COUNTY  

SANDUSKY  CITY , 

SANDUSKY  COUNTY 

SCIOTO  COUNTY 

SPRINGFIELD  CITY 

VINTON  COUNTY  

WARREN  CITY 

YOUNGSTOWN  CITY  

2ANESVILLE  CITY 


ADAMS  COUNTY 

ASHTABULA  COUNTY 

BELMONT  COUNTY 

CANTON  CITY  IN  STARK  COUNTY 

CLEVELAND  CITY  IN  CUYAHOGA  COUNTY 

DAYTON  CITY  IN  MONTGOMERY  COUNTY 

EAST  CLEVELAND  CITY  IN  CUYAHOGA  COUNTY 

ELYRIA  CITY  IN  LORAIN  COUNTY 

GALUA  COUNTY 

GUERNSEY  COUNTY 

HARRISON  COUNTY 

HOCKING  COUNTY 

HURON  COUNTY 

JACKSON  COUNTY 

JEFFERSON  COUNTY 

LAWRENCE  COUNTY 

UMA  CITY  IN  ALLEN  COUNTY 

LORAIN  CITY  IN  LORAIN  COUNTY 

MANSFIELD  CITY  IN  RICHLAND  COUNTY 

MARION  CITY  IN  MARK)N  COUNTY 

MASSILLON  CITY  IN  STARK  COUNTY 

MEIGS  COUNTY 

MERCER  COUNTY 

MONROE  COUNTY 

MORGAN  COUNTY 

MORROW  COUNTY 

NOBLE  COUNTY 

OTTAWA  COUNTY 

PERRY  COUNTY 

PIKE  COUNTY 

SANDUSKY  CITY  IN  ERIE  COUNTY 

SANDUSKY  COUNTY 

SCIOTO  COUNTY 

SPRINGFIELD  CITY  IN  CLARK  COUNTY 

VINTON  COUNTY 

WARREN  CITY  IN  TRUMBULL  COUNTY 

YOUNGSTOWN  CITY  IN  MAHONING  COUNTY 

2ANESVILLE  CITY  IN  MUSKINGUM  COUNTY 


OKLAHOMA 


CHOCTAW  COUNTY  

COAL  COUNTY _. 

HASKELL  COUNTY  

HUGHES  COUNTY  

JOHNSTON  COUNTY 

BALANCE  OF  KAY  COUNTY  

LATIMER  COUNTY  

LE  FLORE  COUNTY  

MCCURTAIN  COUNTY  ^ 

MCINTOSH  COUNTY 

MURRAY  COUNTY  

BALANCE  OF  MUSKOGEE  COUNTY 

OKMULGEE  COUNTY  

OTTAWA  COUNTY  

PAWNEE  COUNTY  

PITTSBURG  COUNTY  

SEMINOLE  COUNTY 


CHOCTAW  COUNTY 

COAL  COUNTY 

HASKELL  COUNTY 

HUGHES  COUNTY 

JOHNSTON  COUNTY 

KAY  COUNTY  LESS  PONCA  CITY 

LATIMER  COUNTY 

LE  FLORE  COUNTY 

MCCURTAIN  COUNTY 

MCINTOSH  COUNTY 

MURRAY  COUNTY 

MUSKOGEE  COUNTY  LESS  MUSKOGEE  CITY 

OKMULGEE  COUNTY 

OTTAWA  COUNTY 

PAWNEE  COUNTY 

PITTSBURG  COUNTY 

SEMINOLE  COUNTY 
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Eigtole  Labor  Surplus  Areas 


SEQUOYAH  COUNTY 


CivM  Juriacictiorw  Included 


SEQUOYAH  COUNTY 


OREGON 


BAKER  COUNTY  ..„ 

BEND  CITY 

CLATSOP  COUNTY 
COOS  COUNTY  ....„ 
CROOK  COUNTY  ... 
CURRY  COUNTY 


BALANCE  OF  DESCHUTES  COUNTY 

DOUGLAS  COUNTY 

GRANT  COUNTY 

HARNEY  COUNTY 

HOOD  RIVER  COUNTY -. 

BALANCE  OF  JACKSON  COUNTY  .... 

JEFFERSON  COUNTY  

JOSEPHINE  COUNTY  

KLAMATH  COUNTY 

LAKE  COUNTY  — • 

UNCOLN  COUNTY  . 

BALANCE  OF  UNN  COUNTY  

MALHEUR  COUNTY  

MEDFORD  CITY 

MORROW  COUNTY  

SHERMAN  COUNTY 

SPRINGFIELD  CITY — 

UMATILLA  COUNTY  — . 

UNK5N  COUNTY  

WALLOWA  COUNTY  

WASCO  COUNTY  

WHEELER  COUNTY 


BAKER  COUNTY 

BEND  CITY  IN  DESCHUTES  COUNTY 

CLATSOP  COUNTY 

COOS  COUNTY 

CROOK  COUNTY 

CURRY  COUNTY 

DESCHUTES  COUNTY  LESS  BEND  CITY 

DOUGLAS  COUNTY 

GRANT  COUNTY 

HARNEY  COUNTY 

HOOD  RIVER  COUNTY 

JACKSON  COUNTY  LESS  MEDFORD  CITY 

JEFFERSON  COUNTY 

JOSEPHINE  COUNTY 

KLAMATH  COUNTY 

LAKE  COUNTY 

UNCOLN  COUNTY 

UNN  COUNTY  LESS  ALBANY  CITY 

MALHEUR  COUNTY 

MEDFORD  CITY  IN  JACKSON  COUNTY 

MORROW  COUNTY 

SHERMAN  COUNTY 

SPRINGRELD  CITY  IN  LANE  COUNTY 

UMATILLA  COUNTY 

UNION  COUNTY 

WALLOWA  COUNTY 

WASCO  COUNTY 

WHEELER  COUNTY 


PENNSYLVANIA 


ALLENTOWN  CITY :.- 

ALTOONA  CITY  

ARMSTRONG  COUNTY  -... 

BEDFORD  COUNTY  

BALANCE  OF  CAMBRIA  COUNTY 

CAMERON  COUNTY  

CARBON  COUNTY  — 

CHESTER  CITY  

CLARK)N  COUNTY 

CLEARFIELD  COUNTY  

CLINTON  COUNTY 

COLUMBIA  COUNTY 

ERIE  CITY  —.... 

FAYETTE  COUNTY  

FOREST  COUNTY  -.-..... 

FULTON  COUNTY  

GREENE  COUNTY  

HAZLETON  CITY  

HUNTINGDON  COUNTY  

INDIANA  COUNTY 

JEFFERSON  COUNTY  

JOHNSTOWN  CITY  

JUNIATA  COUNTY 


BALANCE  OF  LACKAWANNA  COUNTY 
BALANCE  OF  LUZERNE  COUNTY 


MCKEESPORT  CITY 

MIFFUN  COUNTY 

MONROE  COUNTY  

NEW  CASTLE  CITY  _ - — - 

NORTHUMBERLAND  COUNTY  

PHILADELPHIA  CITY — 

POTTER  COUNTY  

READING  CITY  

SCHUYLKILL  COUNTY -. 

SCRANTON  CITY  I  I^JFRSET  S)UNTY 

SOMERSET  COUNTY  '  SOMER&tl  wunit 


ALLENTOWN  CITY  IN  LEHKaH  COUNTY 

ALTOONA  CITY  IN  BLAIR  COUNTY 

ARMSTRONG  COUNTY 

BEDFORD  COUNTY 

CAMBRIA  COUNTY  LESS  JOHNSTOWN  CITY 

CAMERON  COUNTY 

CARBON  COUNTY 

CHESTER  CITY  IN  DELAWARE  COUNTY 

CLARWN  COUNTY 

CLEARFIELD  COUNTY 

CUNTON  COUNTY 

COLUMBIA  COUNTY 

ERIE  CITY  IN  ERIE  COUNTY 

FAYETTE  COUNTY 

FOREST  COUNTY 

FULTON  COUNTY 

GREENE  COUNTY 

HAZLETON  CITY  IN  LUZERNE  COUNTY 

HUNTINGDON  COUNTY 

INDIANA  COUNTY 

JEFFERSON  COUNTY 

JOHNSTOWN  CITY  IN  CAMBRIA  COUNTY 

JUNIATA  COUNTY  

LACKAWANNA  COUNTY  LESS  SCRANTON  CITY 
LUZERNE  COUNTY  LESS  HAZLETON  CITY 

WILKES-BARRE  CITY 

MCKEESPORT  CITY  IN  ALLEGHENY  COUNTY 

MIFFUN  COUNTY 

MONROE  COUNTY  

NEW  CASTLE  CITY  IN  LAWRENCE  COUNTY 

NORTHUMBERLAND  COUNTY 

PHILADELPHIA  CITY  IN  PHILADELPHIA  COUNTY 

POTTER  COUNTY 

READING  CITY  IN  BERKS  COUNTY 

SCHUYLKILL  COUNTY  ^^ 

SCRANTON  CITY  IN  LACKAWANNA  COUNTY 
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EHgl^e  Labor  Surplus  Areas 


SULUVAN  COUNTY  

SUSQUEHANNA  COUNTY 

TOGA  COUNTY  

VENANGO  COUNTY _ 

WAYNE  COUNTY  

WILKES-8ARRE  CITY  ....... 

WILUAMSPORT  CITY  ....... 

WYOMING  COUNTY 

YORK  CITY  


CMIJurisdtoiions  Indudad 


SULUVAN  COUNTY 

SUSQUEHANNA  COUNTY 

TIOGA  COUNTY 

VENANGO  COUNTY 

WAYNE  COUNTY 

WILKES4ARRE  CITY  IN  LUZERNE  COUNTY 

WILUAMSPORT  CITY  IN  LYCOMING  COUNTY 

WYOMING  COUNTY 

YORK  CITY  IN  YORK  COUNTY 


PUERTO  RICO 


ADJUNTAS  MUNICIPK)  ...» 

AGUAOA  MUNK;iPK) >. 

AGUACMLLA  MUNICIPK) 

AGUAS  BUENAS  MUNKDIPK) 

AIBONTTO  MUNK^PK} 

ANASCO  MUNK:tPK> 

AREOBO  mjNtaPK) 

ARROYO  MUNCIPK)  

BARCELONETA  MUNK^IPK)  .. 
BARRANQUITAS  MUNK:«PK> 

BAYAMON  MUMQPK) 

CABO  ROJO  MUMOPK)  

CAGUAS  MUNICIPK) 

CAMUY  MUNK^IPK) 

CANOVANAS  MUNK^IPK) 

CAROUNA  MUNK^PK)  

CATANO  MUMaPK) 

CAYEY  MUNK^IPK) 

CEIBA  MUNCIPK)  ....... 

CIALES  MUNKSIPK)  ..... 

aORA  MUNK^IPK) 

COAMO  MUNK)IPK)  

COMERK)  MUNTCIPK) 

C0R02AL  MUMOPK)  

CULEBRA  MUNK^IPK) 

OORAOO  MUMCtPK) 

FAJAROO  MUMOPK)  

FLORIDA  MUMOPK)  

GUAMCA  MUMOPK)  

GUAYAMA  MUMOPK) 

GMAYAMLLA  MUNKIPK)  ... 

GURABO  yUNHCiPfO  

HATILLO  MUNK^IPK) 

HORMK3UEROS  MUMOPK) 

HUMACAO  MUMOPK)  

ISABELA  MUMOPK) 

JAYUYA  MUNK^tPK) 

JUANA  DIAZ  MUMOPK) 

JUNCOS  MUMOPK) 

LAJAS  MUMOPK) 

LARES  MUMOPK) 

LAS  MARIAS  MUMOPK) 

LAS  PIEDRAS  MUNK^IPK)  .... 

LOIZA  MUMOPK)  

LUQUILLO  MUNrciPK) 

MANATI  MUNK^IPK)  

MARK^AO  MUNK;iPK) 

MAUNABO  MUNK;IPK) 

MAYAGUEZ  MUNK^IPK) „ 

MOCA  MUNKJIPK) 

MOnOVIS  MUNK^IPK) 

NAQUABO  MUNICIPK) 

NARANJITO  MUNrciPK)  . 

OROCOVIS  MUNrciPK)  

PATILLAS  MUNKJIPK) 

PENUELAS  MUNKJIPK) 

PONCE  MUNCIPK) 

QUEBRADILLAS  MUNK^IPK) 
RINCON  MUNKDIPIO 


ADJUNTAS  MUNK;IPK) 
AGUADA  MUNK^PK) 
AGUADILLA  MUNK^PK) 
AGUAS  BUENAS  MUNKIPK) 
AIBONITO  MUN«PK) 
ANASCO  MUNK^PK) 
AREOBO  MUMOPK) 
ARROYO  MUMOPK) 
BARCELONETA  MUMOPK) 
BARRANQUITAS  MUMOPK) 
BAYAMON  MUNK^IPK) 
CABO  ROJO  MUNK^PK) 
CAGUAS  MUNK^IPK) 

CAMUY  munk:ipk> 

CANOVANAS  MUNKSIPK) 
CAROLINA  MUMOPK) 
CATANO  MUMOPK) 
CAYEY  MUMOPK) 
CEIBA  MUMOPK) 
OALES  MUMOPK) 
ODRA  MUMOPK) 
OOAMO  MUMOPK) 
COMERK)  MUNK^IPK) 
COROZAL  MUMOPK) 
CULEBRA  MUMOPK) 
DORADO  MUNK^PK) 
FAJARDO  MUNK^PK) 
FLORIDA  MUMOPK) 
GUANK:A  MUMOPK) 
GUAYAMA  MUMOPIO 
GUAYANILLA  MUNK^tPK) 
GURABO  MUMOPK) 
HATILLO  MUMOPK) 
HORMIGUEROS  MUMOPK) 

HUMACAO  munk:ipk> 

ISABELA  MUNrciPK) 
JAYUYA  MUMOPK) 
JUANA  DIAZ  MUNK;iPK) 
JUNCOS  MUNK^IPK) 

LAJAS  munk:ipk) 

LARES  MUNK^IPK) 
LAS  MARIAS  MUNK^IPK) 
LAS  PIEDRAS  MUNK^IPK) 
LOIZA  MUNK^IPK) 
LUQUILLO  munk;ipk) 

MANATI  MUNK;IPK) 
MARK^AO  MUNrciPK) 
MAUNABO  MUNrciPK) 
MAYAGUEZ  MUNICIPK) 
MOCA  MUNICIPK) 

MOROvis  munk;ipk) 

NAGUABO  MUMOPK) 
NARANJITO  MUNK;iPK) 
OROCOVIS  MUNICIPK) 
PATILLAS  MUNK;IPK) 
PENUELAS  MUNK;IPK) 
PONCE  MUMOPK) 
QUEBRADILLAS  MUMOPK) 
RINCON  MUNrciPK) 
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RK)  GRANDE  MUNK^IPK) 

SABANA  GRANDE  MUNK^IPK) 

SAUNAS  MUNK^PK) 

SAN  GERMAN  MUNK^IPK)  ...... 

SAN  JUAN  MUNIOPK) 

SAN  LORENZO  MUNIOPK)  ..... 
SAN  SEBASTIAN  MUNIOPK)  .. 
SANTA  ISABEL  MUNK^PK)  ..... 

TOA  ALTA  MUNK^PK)  

TOA  BAJA  MUNK^IPK)  

TRUJILLO  ALTO  MUNK^IPK)  ... 

UTUADO  MUNK^iPK) 

VEGA  ALTA  MUMOPK) 

VEGA  BAJA  MUMOPK) 

VIEQUES  MUNCtPK) 

VILLALBA  MUMOPK)  

YABUCOA  MUNK^IPK) 

YAUCO  MUNK^IPK)  


Civi  Jurisdcliorw  Indudad 


RIO  GRANDE  MUNK^IPK) 
SABANA  GRANDE  MUNK^IPK) 
SAUNAS  MUNK^IPK) 
SAN  GERMAN  MUMOPK) 
SAN  JUAN  MUMOPK) 
SAN  LORENZO  MUNK^PK) 
SAN  SEBASTIAN  MUNrciPK) 
SANTA  ISABEL  MUNK^PK) 
TOA  ALTA  MUMOPK) 
TOA  BAJA  MUNK^IPK) 
TRUJILLO  ALTO  MUMOPK) 
UTUADO  MUMOPK) 
VEGA  ALTA  MUMOPK) 
VEGA  BAJA  MUMOPK) 
VIEQUES  MUMOPK) 
VILLALBA  MUNK^tPK) 
YABUCOA  MUMOPK) 
YAUCO  MUNK^IPK) 


RHODE  ISLAND 


CENTRAL  FALLS  OTY  .... 
CHARLESTOWN  TOWN  .. 
NEW  SHOREHAM  TOWN 
PROVIDENCE  OTY 


CENTRAL  FALLS  OTY 
CHARLESTOWN  TOWN 
NEW  SHORBUM  TOWN 
PROVIDENCE  OTY 


aOUTHCAROUNA 


ABBEVILLE  COUNTY  

AIKEN  COUNTY 

ALLENDALE  COUNTY 

ANDERSON  OTY 

BAMBERG  COUNTY 

BARNWELL  COUNTY 

CALHOUN  COUNTY 

CHESTER  COUNTY  

CHESTERRELD  COUNTY 
CLARENDON  COUNTY  . 

DARUNGTON  COUNTY 

DILLON  COUNTY 

FAIRRELD  COUNTY  

PLORcNCc  d  I Y  •••••.•••-•••«•••••••••••«••• 

BALANCE  OF  FLORENCE  COUNTY 

GEORGETOWN  COUNTY 

HAMPTON  COUNTY 

LEE  COUNTY 

MARK)N  COUNTY  

MARLBORO  COUNTY 

MC  CORMTCK  COUNTY 

NORTH  CHARLESTON  OTY 

ORANGEBURG  COUNTY 

UMON  COUNTY  

WILLIAMSBURG  COUNTY 


ABBEVILLE  COUNTY 

AIKB4  COUNTY 

ALLENDALE  COUNTY 

ANDERSON  OTY  IN  ANDERSON  COUNTY 

BAMBERG  COUNTY 

BARNWELL  COUNTY 

CALHOUN  COUNTY 

CHESTER  COUNTY 

CHESTERFIELD  COUNTY 

CLARENDON  COUNTY 

DARUNGTON  COUNTY 

DILLON  COUNTY 

FAIRFIELD  COUNTY 

FLORENCE  OTY  IN  FL0RB4CE  COUNTY 

FLORENCE  COUNTY  LESS  FLORENCE  OTY 

GEORGETOWN  COUNTY 

HAMPTON  COUNTY 

LEE  COUNTY 

MARiONOOUNTY 

MARLBORO  COUNTY 

MC  00RMK:K  COUNTY 

NORTH  CHARLESTON  OTY  M  CHARLESTON  COUNTY 

ORANGEBURG  COUNTY 

UMONOOUNTY 

WILLIAMSBURG  COUNTY 


SOUTH  DAKOTA 


BUFFALO  COUNTY  .. 
CORSON  COUNTY  ... 

DEWEY  COUNTY  

MELLETTE  COUNTY 
SHANNON  COUNTY  . 

TODD  COUNTY  

ZIEBACH  COUNTY  ... 


BUFFALO  COUNTY 
CORSON  COUNTY 
DEWEY  COUNTY 
MELLETTE  COUNTY 
SHANNON  COUNTY 
TODD  COUNTY 
ZIEBACH  COUNTY 


TENNESSEE 


BENTON  COUNTY 

'CAMPBELL  COUNTY  ...... 

CANNON  COUNTY  

CARROLL  COUNTY „... 

BALANCE  OF  CARTER  COUNTY 


BENTON  COUNTY 

CAMPBELL  COUNTY 

CANNON  COUNTY 

CARROa  COUNTY 

CARTER  C0Ut4TY  LESS  JOHNSON  OTY 
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Elgibia  Labor  Surplut  Areas 


CLAY  COUNTY  . 

COCKE  COUNTY 

CROCKETT  COUNTY 

CUMBERLAND  COUNTY  

DE  KALB  COUNTY  „... 

DECATUR  COUNTY  

DYER  COUNTY 

FENTRESS  COUNTY  

FRANKLIN  COUNTY 

QI8S0N  COUNTY 

GREENE  COUNTY  

GRUNDY  COUNTY 

HARDEMAN  COUNTY  

HARDIN  COUNTY 

HAYWOOD  COUNTY 

HENDERSON  COUNTY 

HENRY  COUNTY  

HOUSTON  COUNTY 

HUMPHREYS  COUNTY 

JACKSON  COUNTY 

JOHNSON  COUNTY  

LAKE  COUNTY  

LAUDERDALE  COUNTY 

LAWRENCE  COUNTY  

LEWIS  COUNTY  

LINCOLN  COUNTY  

MACON  COUNTY  

MARKM  COUNTY  .... 

MC  MINN  COUNTY 

MC  NAIRY  COUNTY 

MEIGS  COUNTY  

MONROE  COUNTY  

IMORGAN  COUNTY  

OBK)N  COUNTY 

OVERTON  COUNTY 

PICKETT  COUNTY  

POLK  COUNTY  

RHEA  COUNTY 

BALANCE  OF  ROANE  COUNTY 

SCOTT  COUNTY  _. 

SEQUATCHIE  COUNTY  ..: 

SEVIER  COUNTY  „..„. 

STEWART  COUNTY  

TROUSDALE  COUNTY 

UNKXM  COUNTY  

VAN  BUREN  COUNTY  

WARREN  COUNTY 

WAYNE  COUNTY  

WHITE  COUNTY  


CMIJuriKicikxw  Indudad 


CLAY  COUNTY 

COCKECOUNTY 

CROCKETT  COUNTY 

CUMBERLAND  COUNTY 

DEKALB  COUNTY 

DECATUR  COUNTY 

DYER  COUNTY 

FENTRESS  COUNTY 

FRANKLIN  COUNTY 

GIBSON  COUNTY 

GREENE  COUNTY 

GRUNDY  COUNTY 

HARDEMAN  COUNTY 

HARDIN  COUNTY 

HAYWOOD  COUNTY 

HENDERSON  COUNTY 

HENRY  COUNTY 

HOUSTON  COUNTY 

HUMPHREYS  COUNTY 

JACKSON  COUNTY 

JOHNSON  COUNTY 

LAKE  COUNTY 

LAUDERDALE  COUNTY 

LAWRENCE  COUNTY 

LEWIS  COUNTY 

UNCOLN  COUNTY 

MACON  COUNTY 

MARK)N  COUNTY 

MCMINN  COUNTY 

MC  NAIRY  COUNTY 

MEK3S  COUNTY 

MONROE  COUNTY 

MORGAN  COUNTY 

OBK)N  COUNTY 

OVERTON  COUNTY 

PTCKETT  COUNTY 

POLK  COUNTY 

RHEA  COUNTY 

ROANE  COUNTY  LESS  OAK  RIDGE  CITY 

SCOTT  COUNTY 

SEQUATCHIE  COUNTY 

SEVIER  COUNTY 

STEWART  COUNTY 

TROUSDALE  COUNTY 

UNKX>I  COUNTY 

VAN  BUREN  COUNTY 

WARREN  COUNTY 

WAYNE  COUNTY 

WHITE  COUNTY 


TEXAS 


BEAUMONT  CITY  

BALANCE  OF  BOWIE  COUNTY  

BALANCE  OF  ^^UZORIA  COUNTY 

BROOKS  COUNTY  

BROWNSVILLE  CITY 

CALHOUN  COUNTY  

BALANCE  OF  CAMERON  COUNTY 


CAMP  COUNTY  

CASS  COUNTY 

COLEMAN  COUNTY 

CORPUS  CHRISTI  CITY 

COTTLE  COUNTY  

CROSBY  COUNTY  

CULBERSON  COUNTY  . 

DAWSON  COUNTY  

DEAF  SMITH  COUNTY  .. 

DEL  RK)  CITY  

DIMMIT  COUNTY 


BEAUMONT  CITY  IN  JEFFERSON  COUNTY 

BOWIE  COUNTY  LESS  TEXARKANA  CITY  TEX 

BRAZORIA  COUNTY  LESS  LAKE  JACKSON  CITY 

BROOKS  COUNTY 

BROWNSVILLE  CITY  IN  CAMERON  COUNTY 

CALHOUN  COUNTY 

CAMERON  COUNTY  LESS  BROWNSVILLE  CITY 

HARUNGEN  aTY 

CAMP  COUNTY 

CASS  COUNTY 

COLEMAN  COUNTY 

CORPUS  CHRISTI  CITY  IN  NUECES  COUNTY 

COTTLE  COUNTY 

CROSBY  COUNTY 

CULBERSON  COUNTY 

DAWSON  COUNTY 

DEAF  SMITH  COUNTY 

DEL  RK)  CITY  IN  VAL  VERDE  COUNTY 

DIMMIT  COUNTY 
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EKgUe  Labor  Surplus  Areas 


DUVAL  COUNTY -.. 

BALANCE  OF  ECTOR  COUNTY  ... 

tDINBURG  CITY 

EL  PASO  CITY 

BALANCE  OF  EL  PASO  COUNTY 


FLOYD  COUNTY 

FRK)  COUNTY  

GALVESTON  CITY 

BALANCE  OF  GALVESTON  COUNTY 


BALANCE  OF  GREGG  COUNTY 

HALE  COUNTY  

HALL  COUNTY — ^ 

HARDIN  COUNTY _ 

HARUNGEN  CITY 

BALANCE  OF  HARRISON  COUNTY 
BALANCE  OF  HIDALGO  COUNTY  ... 


HUTCHINSON  COUNTY 

JASPER  COUNTY 

JIM  HOGG  COUNTY 

JIM  WELLS  COUNTY  .... 

KILLEEN  CITY  

KINGSVILLE  CITY 

KINNEY  COUNTY  

LA  SALLE  COUNTY 

LAREDO  CITY  „...„ 

LEON  COUNTY 

LIBERTY  COUNTY 

LONGVIEW  CITY  


LOVING  COUNTY  

MARK3N  COUNTY  

MATAGORDA  COUNTY  

MAVERK^K  COUNTY 

MC  ALLEN  CITY  » 

MISSWN  CITY  . 

MORRIS  COUNTY  

NEWTON  COUNTY 

NOLAN  COUNTY 

BALANCE  OF  NUECES  COUNTY  

ODESSA  CITY 

ORANGE  COUNTY  

PALO  PINTO  COUNTY 

PANOLA  COUNTY  

PHARR  CITY  

PORT  ARTHUR  CITY  „ 

PRESIDIO  COUNTY  

RED  RIVER  COUNTY .„_^ 

REEVES  COUNTY  

RUSK  COUNTY 

SABINE  COUNTY  

SAN  AUGUSTINE  COUNTY 

SAN  PATRKJK)  COUNTY  

SHELBY  COUNTY  

SOCORRO  CITY 

SOMERVELL  COUNTY  ..... 

STARR  COUNTY  

TEXARKANA  CITY 

TEXAS  CITY 

TITUS  COUNTY  

TYLER  CITY .. 

TYLER  COUNTY  

UPSHUR  COUNTY  

UVALDE  COUNTY  

BALANCE  OF  VAL  VERDE  COUNTY 


Civfl  JurisdKtions  IrKkxtod 


DUVAL  COUNTY 

ECTOR  COUNTY  LESS  ODESSA  CITY 

EDINBURG  CITY  IN  HIDALGO  COUNTY 

EL  PASO  CITY  IN  EL  PASO  COUNTY 

EL  PASO  COUNTY  LESS  EL  PASO  CITY 

SOCORRO  CITY 

FLOYD  COUNTY 

FRK)  COUNTY 

GALVESTON  CITY  IN  GALVESTON  COUNTY 

GALVESTON  COUNTY  LESS  FRIENDSWOOO  CITY 

GALVESTON  CITY 

LEAGUE  CITY 

TEXAS  CITY 

GREGG  COUNTY  LESS  LONGVIEW  CITY 

HALE  COUNTY 

HALL  COUNTY 

HARDIN  COUNTY 

HARUNGEN  OTY  IN  CAMERON  COUNTY 

HARRISON  COUNTY  LESS  LONGVIEW  CITY 

HIDALGO  COUNTY  LESS  EDINBURG  CITY 

MC  ALLEN  CITY 

MISSK3NCITY 

PHARR  CITY 

HUTCHINSON  COUNTY 

JASPER  COUNTY 

JIM  HOGG  COUNTY 

JIM  WELLS  COUNTY 

KILLEEN  CITY  IN  BELL  COUNTY 

KINGSVILLE  CITY  IN  KLEBERG  COUNTY 

KINNEY  COUNTY 

LA  SALLE  COUNTY 

LAREDO  CITY  IN  WEBB  COUNTY 

LEON  COUNTY 

UBERTY  COUNTY 

LONGVIEW  CITY  IN  GREGG  COUNTY 

HARRISON  COUNTY 

LOVING  COUNTY 

MARKJN  COUNTY 

MATAGORDA  COUNTY 

MAVERKX  COUNTY 

MC  ALLEN  CITY  IN  HIDALGO  COUNTY 

MISSKM  CITY  IN  HIDALGO  COUNTY 

MORRIS  COUNTY 

NEWTON  COUNTY 

NOLAN  COUNTY 

NUECES  COUNTY  LESS  CORPUS  CHRISTI  CITY 

ODESSA  CITY  IN  ECTOR  COUNTY 

ORANGE  COUNTY 

PALO  PINTO  COUNTY 

PANOLA  COUNTY 

PHARR  CITY  IN  HIDALGO  COUNTY 

PORT  ARTHUR  CITY  IN  JEFFERSON  COUNTY 

PRESIOK)  COUNTY 

RED  RIVER  COUNTY 

REEVES  COUNTY 

RUSKCOUNTY 

SABINE  COUNTY 

SAN  AUGUSTINE  COUNTY 

SAN  PATRKaO  COUNTY 

SHELBY  COUNTY 

SOCORRO  CITY  IN  EL  PASO  COUNTY 

SOMERVELL  COUNTY 

STARR  COUNTY 

TEXARKANA  CITY  TEX  IN  BOWIE  COUNTY 

TEXAS  CITY  IN  GALVESTON  COUNTY 

TITUS  COUNTY 

TYLER  CITY  IN  SMITH  COUNTY 

TYLER  COUNTY 

UPSHUR  COUNTY 

UVALDE  COUNTY 

VAL  VERDE  COUNTY  LESS  DEL  RK)  CITY 
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WARD  county , 

WARD  COUNTY 

BALANCE  OF  WEBB  COUNTRY  

WILLACY  COUNTY 

WINKLER  COUNTY        

WEBB  COUNTY  LESS  LAREDO  CITY 
WILLACY  COUNTY 
WINKLER  COUNTY 

YOUNG  COUNTY  

ZAPATA  COUNTY 

ZAVALA  COUNTY 

YOUNG  COUNTY 
ZAPATA  COUNTY 
ZAVALA  COUNTY 

UTAH 


DUCHESNE  COUNTY 

EMERY  COUNTY 

GARFIELD  COUNTY  .. 

GRAND  COUNTY 

SAN  JUAN  COUNTY  ... 
UINTAH  COUNTY  


DUCHESNE  COUNTY 
EMERY  COUNTY 
GARFIELD  COUNTY 
GRAND  COUNTY 
SAN  JUAN  COUNTY 
UINTAH  COUNTY 


VERMONT 


ESSEX  COUNTY 

GRAND  ISLE  COUNTY 
ORLEANS  COUNTY  .... 


ESSEX  COUNTY 
GRAND  ISLE  COUNTY 
ORLEANS  COUNTY 


VIRGINIA 


ACCOMACK  COUNTY  

BATH  COUNTY  

BLAND  COUNTY 

BRUNSWICK  COUNTY 

BUCHANAN  COUNTY  

CAROUNE  COUNTY  

CHARLOTTE  COUNTY -.. 

COVINGTON  CITY 

DANVILLE  CITY  

DICKENSON  COUNTY  

ESSEX  COUNTY _....... 

GILES  COUNTY  

HALIFAX  COUNTY 

HK3HLAND  COUNTY  

LANCASTER  COUNTY  ...._ 

LEE  COUNTY 

LOUISA  COUNTY  

LUNENBURG  COUNTY 

MARTINSVILLE  CITY 

MECKLENBURG  COUNTY 

NORFOLK  CITY  

NORTHAMPTON  COUNTY  

NORTHUMBERLAND  COUNTY 

NORTON  CITY  __ 

NOTTOWAY  COUNTY 

PAGE  COUNTY 

PETERSBURG  CITY 

PITTSYLVANIA  COUNTY  

PORTSMOUTH  CITY  

PRINCE  EDWARD  COUNTY  ..... 

PULASKI  COUNTY  

RrcHMOND  COUNTY 

RUSSELL  COUNTY  

SCOTT  COUNTY  

SMYTH  COUNTY „.. 

SURRY  COUNTY 

SUSSEX  COUNTY  

TAZEWELL  COUNTY 

WASHINGTON  COUNTY 

WESTMORELAND  COUNTY  ...„ 

WILLIAMSBURG  CITY  

WISE  COUNTY  

WYTHE  COUNTY 


ACCOMACK  COUNTY 
BATH  COUNTY 
BLAND  COUNTY 
BRUNSWICK  COUNTY 
BUCHANAN  COUNTY 
CAROLINE  COUNTY 
CHARLOTTE  COUNTY 
COVINGTON  CITY 
DANVILLE  CITY 
DK^KENSON  COUNTY 
ESSEX  COUNTY 
GILES  COUNTY 
HALIFAX  COUNTY 
HK3HLAND  COUNTY 
LANCASTER  COUNTY 
LEE  COUNTY 
LOUISA  COUNTY 
LUNENBURG  COUNTY 
MARTINSVILLE  CITY 
MECKLENBURG  COUNTY 
NORFOLK  CITY 
NORTHAMPTON  COUNTY 
NORTHUMBERLAND  COUNTY 
NORTON  CITY 
NOTTOWAY  COUNTY 
PAGE  COUNTY 
PETERSBURG  CITY 
PITTSYLVANIA  COUNTY 
PORTSMOUTH  CITY 
PRINCE  EDWARD  COUNTY 
PULASKI  COUNTY 
RICHMOND  COUNTY 
RUSSELL  COUNTY 
SCOTT  COUNTY 
SMYTH  COUNTY 
SURRY  COUNTY 
SUSSEX  COUNTY 
TAZEWELL  COUNTY 
WASHINGTON  COUNTY 
WESTMORELAND  COUNTY 
WILLIAMSBURG  CITY 
WISE  COUNTY 
WYTHE  COUNTY 


WASHMOTON 


ADAMS  COUNTY I  ADAMS  COUNTY 
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EEgibie  Labor  Surplus  Areas 

Civi  JurisdKtions  Incfcjded 

BELUNGHAM  CITY  

BALANCE  OF  BENTON  COUNTY  .. 

BREMERTON  CITY ™ 

BELUNGHAM  CITY  IN  WHATCOM  COUNTY 
BENTON  COUNTY  LESS  KENNEWICK  atY 
RKXLAND  CITY 
BREMERTON  QTY  IN  KITSAP  COUNTY 

CHELAN  COUNTY  ~.... ~- 

CHELAN  COUNTY 

CLALLAM  COUNTY  

COLUMBIA  COUNTY 

CLALLAM  COUNTY 
COLUMBIA  COUNTY 

BALANCE  OF  COWUTZ  COUNTY  

DOUGLAS  COUNTY — .. 

EVERETT  CITY 

FERRY  COUNTY  

FRANKUN  COUNTY  .... . 

COWLITZ  COUNTY  LESS  LONGVIEW  CITY 

DOUGLAS  COUNTY 

EVERETT  CITY  IN  SNOHOMISH  COUNTY 

FERRY  COUNTY 

FRANKUN  COUNTY 

GRANT  COUNTY . 

GRAYS  HARBOR  COUNTY  

JEFFERSON  COUNTY  

GRANT  COUNTY 

GRAYS  HARBOR  COUNTY 

JEFFERSON  COUNTY 

KENNEWICK  CITY 

KENNEWICK  CITY  IN  BENTON  COUNTY 

KITTITAS  COUNTY ...... 

KLICKITAT  COUNTY  

KITTITAS  COUNTY 
KLICKITAT  COUNTY 

LAKEWOODCITY .. 

LAKEWOOD  CITY  IN  PIERCE  COUNTY 

LEWIS  COUNTY  „ 

LONGVIEWOTY  ........ , 

MASON  COUNTY  -.-. 

LEWIS  COUNTY 

LONGVIEW  CITY  IN  COWUTZ  COUNTY 

MASONCOUNTY 

OKANOGAN  COUNTY 

PACIFIC  COUhfTY ».. 

PEND  OREILLE  COUNTY 

OKANOGAN  COUNTY 
PACIFIC  COUNTY 
PEND  OREILLE  COUNTY 

SAN  JUAN  COUNTY 

SKAGIT  COUNTY  

SAN  JUAN  COUNTY 
SKAGIT  COUNTY 

SKAMANIA  COUNTY  

STEVENS  COUNTY 

WAHKIAKUM  COUNTY  

SKAMANIA  COUNTY 
STEVENS  COUNTY 
WAHKIAKUM  COUNTY 

WALLA  WALLA  aiY  . 

BALANCE  OF  WHATCOM  COUNTY  

WALLA  WALLA  CITY  IN  WALLA  WALLA  COUNTY 
WHATCOM  COUNTY  LESS  BELUNGHAM  CITY 

YAKIMA  CITY . 

BALANCE  OF  YAKIMA  COUNTY 

YAKIMA  CITY  IN  YAKIMA  COUNTY 
YAKIMA  COUNTY  LESS  YAKIMA  CITY 

WEST  VIRGINIA 


BARBOUR  COUNTY 

BOONE  COUNTY 

BRAXTON  COUNTY  

BROOKE  COUNTY  .„ 

CALHOUN  COUNTY  . — 

CLAY  COUNTY 

DODDRIDGE  COUNTY  .. 
FAYETTE  COUNTY  ....... 

GILMER  COUNTY 

GRANT  COUNTY  

GREENBRIER  COUNTY 

HANCOCK  COUNTY 

HARRISON  COUNTY 

HUNTINGTON  CITY 


JACKSON  COUNTY 

LEWIS  COUNTY  

UNCOLN  COUNTY 

LOGAN  COUNTY 

MARK>N  COUNTY  

BALANCE  OF  MARSHALL  COUNTY 

MASON  COUNTY  

MC  DOWELL  COUNTY 

MINGO  COUNTY  

NKJHOLAS  COUNTY  

PARKERSBURG  CITY 

PLEASANTS  COUNTY  

POCAHONTAS  COUNTY 

PRESTON  COUNTY  

RALEIGH  COUNTY 

RANDOLPH  COUNTY 

RITCHIE  COUNTY — 

ROANE  COUNTY 

SUMMERS  COUNTY  


BARBOUR  COUNTY 

BOONE  COUNTY 

BRAXTON  COUNTY 

BROOKE  COUNTY 

CALHOUN  COUNTY 

CLAY  COUNTY 

DODDRIDGE  COUNTY 

FAYETTE  COUNTY 

GILMER  COUNTY 

GRANT  COUNTY 

GREENBRIER  COUNTY 

HANCOCK  COUNTY 

HARRISON  COUNTY 

HUNTINGTON  CITY  IN  CABELL  COUNTY 

WAYNE  COUNTY 

JACKSON  COUNTY 

LEWIS  COUNTY 

UNCOLN  COUNTY 

LOGAN  COUNTY 

MARION  COUNTY 

MARSHALL  COUNTY  LESS  WHEEUNG  CITY 

MASONCOUNTY 

MC  DOWELL  COUNTY 

MINGO  COUNTY 

NICHOLAS  COUNTY 

PARKERSBURG  CITY  IN  WOOD  COUNTY 

PLEASANTS  COUNTY 

POCAHONTAS  COUNTY 

PRESTON  COUNTY 

RALEIGH  COUNTY 

RANDOLPH  COUNTY 

RITCHIE  COUNTY 

ROANE  COUNTY 

SUMMERS  COUNTY 
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ElgDIe  Labor  Surplus  Areas 

CMJufiBdctionB  Included 

TAYLOR  COUNTY  

TUCKER  COUNTY 

TAYLOR  COUNTY 
TUCKER  COUNTY 

TYLER  COUNTY 

TYLER  COUNTY 

UPSHUR  COUNTY  

BALANCE  OF  WAYNE  COUNTY  

WEBSTER  COUNTY 

WETZEL  COUNTY  

WIRT  COUNTY         

UPSHUR  COUNTY 

WAYNE  COUNTY  LESS  HUNTINGTON  CTTY 

WEBSTER  COUNTY 

WETZEL  COUNTY 

WIRT  COUNTY 

WYOMING  COUNTY 

WYOMING  COUNTY 

WISCONSIN 


ASHLAND  COUNTY 

FLORENCE  COUNTY  .. 

IRON  COUNTY 

JUNEAU  COUNTY  

MENOMINEE  COUNTY 

RACINE  CITY 

RUSK  COUNTY _. 

SAWYER  COUNTY 


ASHLAND  COUNTY 
FLORENCE  COUNTY 
IRON  COUNTY 
JUNEAU  COUNTY 
MENOMINEE  COUNTY 
RACINE  CITY  IN  RACINE  COUNTY 
RUSK  COUNTY 
SAWYER  COUNTY 


WVOiMNQ 


FREMONT  COUNTY 

LINCOLN  COUNTY  

BALANCE  OF  NATRONA  COUNTY 
UtNTA  COUNTY  


FREMONT  COUNTY 

UNCOLN  COUNTY 

NATRONA  COUNTY  LESS  CASPER  CITY 

UINTA  COUNTY 
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REMINDERS 

Th«  items  in  this  list  war* 
editorialy  compiled  as  an  aid 
to  Federal  Register  users. 
Inclusion  or  exclusion  from 
tt)is  list  has  no  legal 
significance. 

RULES  QOINQ  INTO 
EFFECT  OCTOBER  21, 
1996 

DEFENSE  DEPARTMENT 

Personr>ei: 
Enlisted  admintstrative 
separations:  CFR  part 
rfmoved:  published  10-21- 
96 

ENVIRONMENTAL 
PnOTECTION  AGENCY 

Air  poNutants.  hazardous; 
national  emission  standards: 
Chromium  compourids; 
industrial  process  cooling 
tower  emissiorts; 
published  7-2^96 
Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 

Perwtsytvania;  withdrawn; 
published  10-21-98 
FEDERAL 
COMMUNICATIONS 


Practice  and  procedure: 
Electronic  filir>g  of 
documents  in  rulemaking 
proceedings;  published 
10-21-98 
NATIONAL  AERONAUTICS 
AND  SPACE 
ADMINISTRATION 
Contracting  methods  and 
contractir>g  types: 
Special  contracting  methods; 
published  10-21-98 

PERSONNEL  MANAGEMENT 
OFFICE 

Allowances  and  differentials: 
Cost-of-living  allowances 
(nonforeign  areas) 
Honolulu.  HI;  published 
10-21-98 

TRANSPORTATION 
DEPARTMENT 
reuerai  Avwuun 
Administration 

Airworthirwss  directives: 
Airbus;  published  9-16-98 
Boeing;  put>lished  9-16-98 
Interrational  Aero  Engines; 

published  10-6-98 
Pratt  &  Whitney  Canada; 

published  10-6-98 
Saab;  published  9-16-98 

TREASURY  DEPARTMENT 

Currency  and  foreign 
transaction;  financial 


reporting  and  recordkeeping 
re(|uirements: 
Bank  Secrecy  Act; 
implementatiorv— 
Exemptions  from  currency 
traraactrans  reporting: 
published  9-21-98 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 

AgrlcuNural  MwkMIng 

Sarvlce 

Beef  promolkm  and  research; 

comments  due  by  10-27-96: 

published  8-2646 
AGRICULTURE 
DEPARTMBIT 


li 

Ptant-related  quarantine, 
domestic: 

Mediterranean  fruit  Hy; 
comments  due  by  10-26- 
98;  published  S-26-98 
AGRICULTURE 
DEPARTMENT 
Conwiodlty  Cfeolt 

Loan  and  purchase  programs: 
TotMcco;  importer 

assessments;  comments 

due  by  10-2»-98; 

published  9-29-96 
AGRICULTURE 
DEPARTMENT 
Fann  Secvioe  AQancy 
Program  regulations: 
Guaranteed  farm  k>an 

programs;  regulatory 

streamlining:  and 

preferred  lender  program; 

implementation;  comments 

due  by  10-26-98; 

published  9-25-98 

AGRICULTURE 

DEPARTMENT 

Food  Safety  and  Irtapectlon 

Service 

Eggs  and  egg  products: 
She!  eggs;  refrigeration  and 
lat>elir)g  requirements; 
comments  due  by  10-26- 
98;  published  8-27-98 

AGRICULTURE 

DEPARTMENT 

Rural  BuNnaia  Corparatlve 


Program  regulatkxis: 
Guaranteed  farm  k>an 
programs;  regulatory 
streamlining;  and 
preferred  lerxler  program; 
implementation;  comments 
due  by  10-26-98; 
published  9-25-98 

AGRICULTURE 

DEPARTMENT 

Rural  Housing  Sarvlca 

Program  regulations: 


Guaranteed  farm  k>an 
programs;  regulatory 
streamNnlrtg:  and 
preferred  lender  program; 
implementation:  oonMnents 
due  by  10-26-98; 
published  9-2S-98 

AGRICULTURE 
DEPARTMENT 

Rural  umMas  Sarvlca 

Program  regulatnns: 
Guaranteed  farm  ktan 
programs:  regulalory 
itreamllnino,  aiKJ 


implementaBon;  oomments 
due  by  10-26-98; 
published  9-2S-96 

COMMERCE  DEPARTMENT 
naocnai  NMuniie  o* 
Stsndarda  and  Technology 

AcKanced  tectmology  program; 
revisions;  comments  due  by 
10-26-96;  published  9-25-96 

COMMODITY  FUTURES 

Registratton: 
Associated  persons,  floor 
brokers,  floor  traders  and 
guaranteed  introducing 
t)rokers;  temporary 
Noensas;  oomments  due 
by  10-26-96;  pubfished  9- 
24-98 

CONSUMER  PRODUCT 
SAFETY  COMMISSION 

Consumer  Product  Safety  Act 
Multi-purpose  lighters;  chiW 
resistance  standard: 
comments  due  by  10-30- 
98;  published  9-30-98 

DEFENSE  DEPARTMENT 
Army  Department 

Personnel: 
Army  Board  for  Correction 
of  MHIitary  Records; 
oomments  due  by  10-29- 
98;  published  9-29-98 

DEFENSE  DEPARTMENT 

Personrtel: 
Ready  Reserve  screening; 
comments  due  by  10-27- 
98;  published  8-28-98 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 
CaMomia;  comments  due  by 

10-26-98;  published  9-25- 

98 
Hazardous  waste  program 
authohzatiorts: 
Massachusetts;  comments 

due  by  10-30-98; 

published  9-30-98 
Pesticides;  tolerances  in  food, 
animal  feeds,  and  raw 
agricuitural  commodities: 


Deltamethrin;  comments  due 
by  10-26-98;  published  8- 
26-98 

Trictopyn  oonvnents  due  by 
10-26-98;  published  8-26- 
98 
Sold  wastes: 

Products  containirtg 
recovered  materials; 
oomprehensrve 
procurement  guidelirw; 
oomments  due  by  10-26- 
98;  pubished  8-26-98 

FEDERAL 
COMMUNICATIONS 

Common  carrier  services: 

IncumtMnt  tocal  exchange 
carriers;  reform  and 
pricing  flexibility; 
rulemaking  petitions: 
oomments  due  tiy  10- 
26-98;  published  10-9- 
98 
Streamlined  contributor 
reporting  requirements: 
biennial  regulatory  review; 
comments  due  by  10-30- 
98:  pubished  10^98 
Terminal  equipment, 
oonnactkm  to  telephone 
network- 
Signal  power  limitatk)ns; 
rrwdtfwatkMis:  biennial 
regulatory  review; 
comments  due  t>y  10- 
29-96;  published  9-29- 
98 
Radto  statk)ns;  table  of 
assignments: 

Maho  et  al.;  comments  due 
by  10-26-98;  published  9- 
15-98 

FEDERAL  DEPOSIT 
INSURANCE  CORPORATION 

Foreign  banks,  U.S.  branches 
and  agencies;  extended 
examination  cycle; 
oomments  due  by  10-27-98; 
published  8-28-98- 

FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

Freedom  of  Information  Act; 
implementation;  comments 
due  by  10-27-98;  published 
8-26-98 

FEDERAL  RESERVE 
SYSTEM 

Foreign  banks.  U.S.  branches 
and  agencies;  extended 
examination  cyde; 
oomments  due  by  10-27-98; 
published  8-28-98 

GENERAL  SERVICES 
ADMINISTRATION 

Federal  travel: 
Payment  of  expenses  in 
connectnn  with  death  of 
emptoyees  or  immediate 
family  memt)ers; 
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comments  due  by  10-26- 
98:  published  8-27-98 

GOVERNMENT  ETHICS 
OFFICE 

Ethical  conduct  standards  for 
executive  t>ranch 
emptoyees;  comments  due 
by  10-26-98;  published  8- 
26-98 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 

Food  and  Drug 
Admlnlstratkxi 

Food  additives: 
Adhesive  coatings  and 
components— 
2-hydroxy-1-{4-<2- 
hydroxyettK>xy)plienyll-2- 
meltiyl- 1  -propanont; 
comments  due  t>y  10- 
26-98;  published  9-26- 
98 
Medkal  devnes: 
Class  III  preamerxlments 
physical  medkane  devKes; 
premarket  approval; 
_fipmmerrts  due  by  10-28- 

98:  published  7-30-98 
Suctkxi  antichoke  device, 
tongs  antKhoke  devne, 
and  Implanted 
neuromuscular  stimulator 
devKe;  retentmn  in 
preameodments  Class  III; 
premarket  approval; 
comments  due  by  10-28- 
98;  published  7-30-98 

HOUSING  AND  URBAN 

DEVELOPMENT 

DEPARTMENT 

Low  income  housing: 
Housing  assistance 
payments  (Sectkxi  8)— 
Multifamily  housirig 
mortgage  and  housing 
assistance  restructunng 
program  (mark-to- 
market  program),  etc.; 
comments  due  by  10- 
26-98;  published  9-11- 
98 

INTERIOR  DEPARTMENT 
Fish  and  WIMIIta  Sarvlca 

Endar>gered  and  threatened 
species: 

Chihcahua  dock;  comments 
due  by  10-30-98; 
published  7-29-98 
Endangered  Species 
Convention: 

River  otters  taken  in 
Missouri  in  1998-1999 


and  sut>sequent  seasons; 
exportation;  comments 
due  by  10-30-98; 
published  9-30-98 
NATIONAL  ARCHIVES  AND 
RECORDS  ADMINISTRATION 
MARA  facilities: 
Presidential  litxaries; 
architectural  and  design 
standards;  comments  due 
by  10-26-98;  published  8- 
25-98 
Privacy  Act;  implementation; 
comments  due  by  10-26-98; 
published  8-26-98 
POSTAL  RATE  COMMISSION 
Practne  and  procedure: 
Proceedings;  efficierKy 
improvement;  oomments 
due  by  10-28-98; 
published  9-2-98 
TRANSPORTATION 
DEPARTMENT 
Cooat  Guard 
DrawAxklge  operatkxis: 
Ftorida;  oomments  due  t>y 
10-27-98;  published  8-26- 
98 
Missouri  et  al.;  comments 
due  by  10-27-98; 
published  8-28-98 
Military  persorvwl: 
Chikl  devetopment  servwes 
programs;  comments  due 
by  10-28-98:  published  9- 
29-98 
Regattas  and  marirw  parades: 
Northern  California  annual 
marine  events;  comments 
due  by  10-30-98; 
published  8-31-98 
TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Admlnlatratlon 
Air  carrier  certifKation  and 
operations: 
Devk:es  designed  as 
chemical  oxygen 
generators;  transportatkxi 
as  cargo  In  aircraft; 
prohitxtion;  comments  due 
by  10-26-98;  published  8- 
27-98 
Ainworthiness  directives: 
CFM  Intemattonal; 
comments  due  l>y  10-26- 
98;  published  7-28-98 
Eurooofiter  France; 
oomments  due  by  10-30- 
98:  published  8-31-98 
General  Electric  Co.; 
comments  due  by  10-26- 
98;  published  7-28-98 


Intemattonal  Aero  Engines 
AG;  comments  due  t>y 
10-26-98;  published  7-28- 
98 

Lockheed;  comments  due 
by  10-26-98;  published  9- 
11-98 

Pratt  &  Whitr)ey;  comments 
due  by  10-26-96; 
published  7-28-98 

Rayttieon;  comments  due  by 
10-30-98;  published  9-2- 
98 
Class  E  airspace;  comments 

due  by  10-26-98;  published 

9-9-98 
Procedural  rules: 

Protests  and  contract 
disputes  procedures;  and 
Equal  Access  to  Justice 
Act  implementation: 
comments  due  t>y  10-26- 
98;  published  8-25-98 

TRANSPORTATION 
DEPARTMENT 
Surteee  Traneborlallon 
Board 

Rate  prooedurer 
Servwe  inadequacies; 
expedited  relief; 
comments  due  t>y  10-30- 
98;  published  10-20-98 

TREASURY  DEPARTMENT 

AlcohoL  Tobacco  and 
Rraarms  Bureau 
Akx>hoi:  viticultural  area 

designations: 

Yountvile,  CA;  oomments 
due  by  10-26-98; 
published  8-26-96 
TREASURY  DEPARTMENT 
Comptrollar  of  the  Currar>cy 
Foreign  t>anks,  U.S.  tirarvhes 

and  agertcies;  exterKled 

examination  cyde; 

comments  due  by  10-27-98; 

published  8-28-98 
TREASURY  DEPARTMENT 
Thrift  Supervision  Office 
Consumer  credit  classified  as 

toss,  stow  consumer  credit. 

and  stow  toarts;  definittons 

removed;  comments  due  t>y 

10-26-98;  published  9-25-98 

LIST  OF  PUBLIC  LAWS 

This  is  a  continuing  list  of 
put>lic  bills  from  the  current 
session  of  Congress  which 
have  t>ecome  Federal  taws.  It 


may  be  used  in  coniurKtion 
with  "PLUS"  (Pubbc  Laws 
Update  Sennoe)  on  202-523- 
6641.  This  list  is  also 
available  ortKne  at  http:// 
www.nara.gov/fedreg. 

The  text  of  laws  is  not 
published  in  the  Federal 
Regisler  but  may  be  ordered 
in  "slip  law"  (individual 
pamphlet)  form  from  the 
Superintendent  of  Documents, 
U.S.  GovemfT>ent  Printing 
Office.  Washington.  DC  20402 
(phone.  202-512-1806).  The 
text  win  also  be  made 
available  on  ttte  Internet  from 
GPO  Access  at  http7/ 
wwwaooess.gpo.gov/su-jdocs/. 
Some  laws  may  not  yet  be 
available. 

KJ.  Res.  13VP.I-  105-260 

Making  furttier  continuing 
appropriations  tor  the  fiscal 
year  1999.  and  tor  other 
purposes.  (Oct.  16,  1998;  112 
Stat.  1919) 

H.R.  9616/P.L.  106-261 

Strom  TtMjrmond  National 
Defense  Auttwrizatton  Act  tar 
Rscal  Year  1999  (Oct  17, 
1998;  112  Stat.  1920) 

H.R.  4103/P.I-  106-262 

Department  of  Defense 
Appropriatnns  Act.  1999  (Oct 
17,  1996;  112  StaL  2279) 

Last  List  OctolMr  20,  19M 


Public  Laws  Electronic 
Notification  Sarvlca 
(PENS) 


PENS  is  a  tree  electronic  mail 
notification  service  of  newly 
enacted  put>lic  laws.  To 
sut>scribe.  send  E-mai  to 
lislproc6Nucky.fsd.gov  with 
tf>e  text  message: 

subscribe  PUBLAWS-L  Your 
fMame. 

Note:  This  servtoe  is  strictly 
for  E-mai)  notification  of  new 
put>ik:  laws.  The  text  of  laws 
is  not  available  ttvough  this 
service.  PENS  canrxN  respond 
to  specific  nquries  sent  to 
this  address. 


Would  you  liko 
to  know... 

if  any  changes  have  been  made  to  the 
Code  of  Federal  Regulations  or  what 
documents  have  been  published  in  the 
Federal  Register  without  reading  the 
Federal  Register  every  day?  If  so,  you 
may  wish  to  subscribe  to  the  LSA 
(List  of  CFR  Sections  AtfectBd).  the 
Federal  Register  Index,  or  both. 


•  LM  of  cm  8«cttoiM  Aftociad 

Tho  LSA  (LM  of  CFR  S«:tens  AffMtad) 
!•  dMignod  to  iMd  UMTS  of  the  Code  of 
Fodaral  Roguiattons  to  amondatoiy 
•citons  pubNifMd  in  tfw  Fodml  Rogistor. 
Tho  LSA  is  isauod  monthly  in  cumuMivo  fomt. 
Entriss  indicato  tho  noluro  of  ttM  i 
•uch  as  roviMd,  romovod.  or  corroclod. 
S27  per  year. 


I  no  tnoax,  covanng  vnm  oonNras  ov  ma 
daiy  Fadaral  Rogistar,  ia  iaauad  monlMy  in 
cumulativa  form.  Enlrtaa  aro  carriad 
primarNy  urvlar  tha  namaa  of  tha  iaauing 
aganciaa.  SignMlcant  aub^acta  ara  caniad 
aa  croaa-rafarancaa. 
S2S  par  year. 


A  hndtngud  a  mckidmi  m  tach  putlKinn  mt>icf>  ISH 
ftOtfl  Htgalf  page  numbers  nwiri  rfie  ctle  ol  pubtcamn 


Superintendent  of  Documents  Subscription  Order  Form 

Charge  your  order. 
It'e  Eamyl 

|-|    _,_^  Fax  your  orders  (202)  512-2250 

I I    YlLS,  enter  the  foUowing  indicated  subscriptions  for  one  year  Phone  your  orders  (202)  512-1800 


(M«  PtDGMHig  CadK 

*5421 


i^  ^  J 


The  total  cost  of  my  order  is  $ 

regular  domestic  postage  and  handling  and  is  subject  to 
change.  International  customers  please  add  25%. 


(Company  or  peraooal  name)  (Pleaie  type  or  print) 


(Additioaal  address/attention  line) 


(Street  addreia) 


(City.  Sute.  Zip  code) 


(Daytime  phone  including  area  code) 


(Purdune  order  no.) 


LSA  (List  of  CFR  Soctions  Affoctad),  (LCS)  for  $27  per  year. 
Fadaral  Ragiatar  Index  (FRSU)  $25  per  year. 

.  Price  includes 


vac  fn99€yt  i 

Q  CK)  iKM  make  my  name  available  to  other  mailen 

Ckeck  aalhod  of  payaMBt: 

Q  Check  payable  to  Superintendent  of  Documents 

□  GPO  Deposit  Account        f    I    I    I    I    iTI  - D 

Q  VISA  Q  MasterCard  I    I    I    I    I  (expiration) 

I   I   I   I   I   I   I Ill   ITTTI 


(Authorizing  signature)  y/97 

Tkmmk  yemfor  yomr  order! 

Mail  to:    Superintendent  of  Documents 

P.O.  Box  371954.  Pittsburgh,  PA  15250-7954 


INFORiyUTION  ABOUT  THE  SUPERINTENDENT  OF  DOCUMENTS' SUBSCRIPTION  SER^^ 

Know  when  to  expect  yoor  renewal  noCioe  and  kcq>  a  food  fUngciMniiic.  To  keep  our  subscrqKkm 
prices  down,  the  Govenunent  Printing  OfiBoe  mails  each  subscriber  ofi(y<M«  renewal  nodce.  Yoa  can 
leam  D^ien  you  will  get  your  renewal  notice  by  checking  the  number  that  fcrflows  mondi/year  code  on 
the  top  line  of  your  label  05  iftown  in  fUfexonyrfe:    - 


A  renewal  notice  will  be 
sent  approximately  90  days 
bcfMC  the  showa  date 

./ 


A  renewal  notice  will  be 
sent  approximately  90  days 

vcaaiv  tlw  \ 
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!AFRDO     SMITH212J  DEC97RI 

JJOHN  SMITH 

: 212  MAIN  STREET 

:  FORESTVILLE  MD  20747 


To  be  sure  dial  your  service  ctmtinues  without  interruption,  please  return  your  renewal  notice  promptly. 
If  your  subscription  service  is  disc(mtinued,  simply  said  your  mailing  label  from  any  issue  to  the 
Stqwrintendent  of  Documents,  Washington,  DC  20402-9372  with  the  proper  remittanor.  Your  service 
will  be  reinstated. 

lb  duMUfe  your  address:  Please  SEND  YOUR  MAILING  LABEL,  along  widi  your  new  address  to  die 
Superintendent  of  Documents,  Attn:  Chief,  Mail  List  Branch,  Mail  Stop:  SSOM,  Washington. 
DC  20402-9373. 

lb  inqidre  aboat  yoor  sabacription  service:  Please  SEND  YOUR  MAILING  LABEL,  along  widi 
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Tb  order  a  new  subscription:  Please  use  the  order  fonn  provided  below. 


^^^ —          Supailnlandeni  of  Documanta  Subacrtption  Oidar  Fonn  Charge  your  order. 

•5468                   ^^  It'eEeey! 

A/irg  Fax  your  orders  (202)  512-225* 

LlTCO|  please  enter  my  subGCtiptions  as  folcws:  Phone  your  orders  (202)  512-1800 

subscriptions  to  Federal  Register  (FR);  including  the  daily  Federal  Register,  monthly  Index  and  List 

of  CFR  Sections  Affected  (LSA),  at  $607  each  per  year. 

subscriptions  to  Federal  Register,  daily  only  (FRDO).  at  $555  each  per  year. 


The  total  cost  of  my  order  is  $ (Price  includes 

regular  domestic  postage  and  handling,  and  is  subject  to 
change.)  International  customers  please  add  25%. 
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Straat  addraaa 


CiiK  State.  Zip  coda 
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Mai  lb:  Superintendent  of  Docunrwnts 
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Public  Laws 
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105th  Congress,  2nd  Session,  1998 


Pamphlet  prints  of  public  laws,  often  referred  to  as  slip  laws,  are  the  initial  publication  of  Federal 
laws  upon  enactnr>ent  and  are  printed  as  soon  as  possible  after  approval  by  the  President. 
Legislative  history  references  appear  on  each  law  Subscription  service  includes  all  public  laws, 
issued  irregularly  upon  enactment,  for  the  105th  Congress,  2nd  Session,  1998. 

Individual  laws  also  may  be  purchased  from  the  Superintendent  of  Documents.  U.S. 
Government  Printing  Office.  Prices  vary.  See  Reader  Aids  Section  of  the  Federal  Register  for 
announcennents  of  newly  enacted  laws  or  access  the  online  database  at  http://www.access. 
gpo .  gov/nara/i  ndex .  html 
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TiUe  3— 

The  President 


(FR  Doc  98-28471 
Filed  10-21-96;  8:45  am] 
Billing  code  319S-01-P 


Presidential  Documents 


Executive  Order  13104  of  October  19,  1998 

Amendment  to  Executive  Order  13021,  Tribal  Colleges  and 
Universities 


By  the  authority  vested  in  me  as  President  by  the  Constitution  and  the 
laws  of  the  United  States  of  America,  and  in  accordance  with  the  provisions 
of  the  Federal  Advisory  Committee  Act,  as  amended  (5  U.S.C.  App.).  and 
in  order  to  provide  for  the  continuation  of  the  President's  Board  of  Advisors 
on  Tribal  Colleges  and  Universities,  it  is  hereby  ordered  that  section  7 
of  Executive  Order  13021  is  amended  to  read  "The  Board  shall  terminate 
on  September  30,  1999,  unless  the  Board  is  renewed  by  the  President  prior 
to  that  date." 


\yy\KyXMjj^^^hSMir<iAjs 


THE  WHITE  HOUSE, 
October  19,  1998. 
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Rules  and  Regulations 


Fedwall 

Vol.  63.  No.  204 
Thursday.  October  22.  1998 


This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pureuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  RegiMions  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  Ksted  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


OFFICE  OF  PERSONNEL 
MANAGEMENT 

5  CFR  Parts  581  and  582 
RiN320»-AH43 

ProcMSing  Garnishment  Orders  for 
Child  Support  and  Alimony  and 
Commercial  Garnishment  of  Federal 
Employees'  Pay 

AGENCY:  Office  of  Personnel 

Management. 

ACnOH;  Final  rule;  correction. 

summary:  On  June  26. 1998  (63  FR 
34777).  the  Office  of  Personnel 
Management  corrected  errors  that 
appeared  in  the  list  of  agents  designated 
to  accept  legal  process  for  child  support 
and  alimony  and  the  list  of  agents 
designated  to  facilitate  the  service  of 
legal  process  on  Federal  employees 
(Appendices  A  and  B  to  Part  581)  that 
were  published  on  Mardi  26. 1998  (63 
FR  14756).  Subsequent  to  that 
correction,  additional  errors  have  been 
brought  to  OPM's  attention.  This  notice 
corrects  those  additional  errors. 
EFFECTIVE  DATE:  April  27. 1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Murray  M.  Meeker.  Senior  Attorney, 
Office  of  the  General  Counsel.  (202) 
606-1700. 

U.S.  Office  of  Personnel  Management 
Janice  R.  Lachanoe, 
Director. 

Accordingly,  the  foUowring 
corrections  are  made  to  the  final  rule 
pubhshed  on  March  26, 1998  (63  FR 
14756): 

The  listing  for  the  Department  of 
Agriculture's  Food  Safety  and 
Inspection  Service,  on  page  14760, 
columns  1  and  2,  is  corrected  to  read  as 
follows:  Chief,  Employee  Relations 
Branch.  Human  Resources  Division, 
Food  Safety  and  Inspection  Service. 
Room  3175  South  Building, 


Washington,  DC  20250-3700,  (202)  720- 
6287 

Note:  the  listing  for  the  Department  of 
Agriculture's  Food  Safety  remains 
unchanged. 

The  listing  for  the  "agent  designated 
to  accept  legal  process  issued  by  courts 
in  the  District  of  Columbia",  under  the 
heading  of  "Headquarters  (Washington, 
DC)  and  overseas  employees".  Federal 
Aviation  Administration,  Department  of 
Transportation,  on  page  14767.  column 
2,  is  corrected  to  read  as  follows: 
Assistant  Chief  Counsel.  AGC-100. 
General  Legal  Services  Division,  Federal 
Aviation  Administration,  400  Seventh 
Street,  SW.,  Suite  PL-200A. 
Washington.  DC  20590.  (202)  366-4099. 

The  Usting  for  the  "agent  designated 
to  accept  le^  process  issued  by  courts 
in  the  State  of  Oklahoma".  Headquarters 
(Washington.  DC)  and  overseas 
employees.  Federal  Aviation 
Administration,  Department  of 
Transportation,  on  page  14767.  column 

2.  is  corrected  to  read  as  follows: 
Assistant  Chief  Coimsel,  AMC-7, 
Federal  Aviation  Administration,  P.O. 
Box  25082.  Oklahoma  Qty.  OK  73125. 
(405)  954-3296. 

The  listing  for  the  General  Services 
Administration  on  page  14775,  columns 
2  and  3,  is  corrected  to  read  as  follows: 
Director,  Kansas  Qty  Finance 
Division— 6BC,  1500  East  Bannister 
Road— Room  1107,  Kansas  City.  MO 
64131.  (816)  926-7625. 

The  Usting  for  the  Merit  Systems 
Protection  Board  on  page  14775.  column 

3,  is  corrected  to  read  as  follows: 
Director,  Financial  and  Administrative. 
Management  Division  1120  Vermont 
Avenue,  NW.,  Washington.  DC  20419. 
(202)  653-7263. 

The  listing  for  the  General  Services 
Administration  on  page  14787.  column 

1.  is  deleted. 

The  listing  for  the  Merit  Systems 
Protection  Board  on  page  14787.  column 

2.  is  deleted. 

(FR  Doc.  9S-28350  Filed  10-21-98;  8:45  am] 

MUJNQ  CODE  na-oi-p 


DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  HeaNh  Inspection 
Service 

7CFR  Part  301 
P>OGtalNo.9S-082-2) 

Mexican  Fruit  Fly  Regulations; 
AddHlon  of  Regulalwl  Area 

AGENCY:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
ACTION:  Interim  rule  and  request  for 
comments. 


r:  We  are  amending  the  Mexican 

fruit  fly  regulations  by  adding  an 
additional  area  in  San  Diego  County, 
CA,  to  the  list  of  regulated  areas.  This 
action  is  necessary  on  an  emergency 
basis  to  prevent  the  spread  of  the 
Mexican  frriit  fly  to  noninfested  areas  of 
the  United  States.  This  action  restricts 
the  interstate  movement  of  regulated 
articles  from  the  newly  regulated  area  in 
San  Diego  County,  CA. 
DATES:  Interim  rule  effective  October  16, 
1998.  Consideration  will  be  given  only 
to  comments  received  on  or  before 
December  21, 1998. 

ADDRESSES:  Please  send  an  CHiginal  and 
three  copies  of  your  comments  to 
Docket  No.  98-082-2,  Regulatory 
Analysis  and  Development.  PPD. 
APHIS,  suite  3C03. 4700  River  Road 
Unit  118,  Riverdale,  MD  20737-1238. 
Please  state  that  your  comments  refer  to 
Docket  No.  98-082-2.  Comments 
received  may  be  inspected  at  USDA. 
room  1141.  South  Building.  14th  Street 
and  Indepoidenoe  Avmue  SW.. 
Washington.  DC.  between  8  a.m.  and 
4:30  p.m..  Monday  through  Friday, 
except  holidays.  Persons  wishing  to 
inspect  comments  are  requested  to  call 
ahead  cm  (202)  690-2817  to  facilitate 
entry  into  the  comment  reading  room. 
FOR  FURTHER  StfORMATlON  CONTACT.  Mr. 
Michael  B.  Stefan,  Operations  Officer, 
Domestic  and  Emergency  Programs, 
PPQ,  APHIS,  4700  River  Road  Unit  134, 
Riveidale,  MD  20737-1236.  (301)  734- 
8247;  or  e-mail: 
nuchael.b.stefanOusda.gov. 

SUPPLEMENTARY  MFORMATKM: 

Background 

The  Mexican  fruit  fly,  Anastrepba 
ludens  (Loew),  is  a  destructive  pest  of 
citrus  and  many  other  types  of  fruit.  The 
short  life  cycle  of  the  Mexican  fruit  fly 
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allows  rapid  development  of  serious 
outbreaks  that  can  cause  severe 
economic  losses  in  commercial  citrus- 
producing  areas. 

The  Mexican  fruit  fly  regulations 
(contained  in  7  CFR  301.64  through 
301.64-10  and  referred  to  below  as  the 
regulations)  were  established  to  prevent 
the  spread  of  the  Mexican  fruit  Uy  to 
'  noninfested  areas  of  the  United  States. 
.   The  regulations  impose  restrictions  on 
the  interstate  movement  of  regulated 
articles  from  the  regulated  areas.  Prior  to 
the  effective  date  of  this  rule,  the  only 
area  in  Cahfomia  regulated  for  the 
Mexican  fruit  fly  was  a  portion  of  San 
Diego  County. 

Section  301.64-3  provides  that  the 
Deputy  Administrator  for  Plant 
Protection  and  Quarantine  (PPQ). 
Animal  and  Plant  Health  Iiupection 
Service  (APHIS),  shall  list  as  a  regulated 
area  each  quarantined  State,  or  each 
portion  of  a  quarantined  State,  in  which 
the  Mexican  fruit  fly  has  been  found  by 
an  inspector,  in  which  the  Deputy 
Administrator  has  reason  to  belipve  the 
Mexican  fruit  fly  is  present,  or  that  the 
Deputy  Administrator  considers 
necessary  to  regulate  because  of  its 
proximity  to  the  Mexican  fruit  fly  or  its 
inseparabiUty  for  quarantine 
enforcement  purposes  from  locahties  in 
which  the  Mexican  fruit  fly  occurs. 

Less  than  an  entire  quarantined  State 
will  be  designated  as  a  regulated  area 
only  if  the  Deputy  Administrator 
determines  that  the  State  has  adopted 
and  is  enforcing  a  quarantine  or 
regulation  that  imposes  restrictions  on 
the  intrastate  movement  of  the  regulated 
articles  that  are  substantially  the  same 
as  those  that  are  imposed  with  respect 
to  the  interstate  movement  of  the 
articles  and  the  designation  of  less  than 
the  entire  State  as  a  regulated  area  will 
otherwise  be  adequate  to  prevent  the 
artificial  interstate  spread  of  the 
Mexican  fruit  fly. 

Recent  trapping  sxirveya  by  inspectors 
of  California  State  and  county  agencies 
and  by  inspectors  of  PPQ  reveal  that  an 
additional  portion  of  San  Diego  County, 
CA,  is  infested  with  the  Mexican  fruit 
fly.  Specifically,  since  September  16, 
1998,  inspectors  have  detected  several 
adult  and  larval  sites  in  a  previously 
nonregulated  area  of  San  Diego  County, 
CA,  indicating  a  reproducing 

Kpulation.  The  Mexican  fruit  fly  is  not 
own  to  occur  anywhere  else  in  the 
continental  United  States  except  in 
another  portion  of  San  Diego  County, 
CA.  and  in  Texas. 

Accordingly,  to  prevent  the  spread  of 
the  Mexican  fruit  fly  to  noninfested 
areas  of  the  United  States,  we  are 
amending  the  regulations  in  §  301.64- 
3(c)  by  designating  as  a  regulated  area 


an  additionalportion  of  San  Diego 
County,  CA.  Ine  regulated  area  is 
described  in  the  rule  portion  of  this 
document. 

There  does  not  appear  to  be  any 
reason  to  designate  any  other  portions  of 
the  quarantined  State  of  California  as  a 
regulated  area.  Officials  of  State 
agencies  of  California  are  conducting  an 
intensive  Mexican  fruit  fly  eradication 
program  in  the  regulated  areas  in 
Cahfomia.  Also,  Cahfomia  has  adopted 
and  is  enforcing  regulations  imposing 
restrictions  on  the  intrastate  movement 
of  certain  articles  &t>m  the  regulated 
areas  that  are  substantially  the  same  as 
those  imposed  with  respect  to  the 
interetate  movement  of  regulated 
articles. 

Emeigeucy  Actiaa 

The  Administrator  of  the  Animal  and 
Plant  Health  Inspection  Service  has 
determined  that  an  emergency  exists 
that  warrants  pubUcation  of  this  interim 
rule  without  prior  opportunity  for 
pubhc  comment.  Immediate  action  is 
necessary  to  prevent  the  Mexican  fruit 
fly  from  spreading  to  noninfested  areas 
of  the  United  States. 

Because  prior  notice  and  other  pubhc 
procediues  with  respect  to  this  action 
are  impracticable  and  contrary  to  the 
pubhc  interest  under  these  conditions, 
we  find  good  cause  under  5  U.S.C.  553 
to  make  this  action  effective  upon 
signature.  We  will  consider  comments 
that  are  received  within  60  days  of 
pubhcation  of  this  mle  in  the  Federml 
Register.  After  the  conunent  period 
closes,  we  will  pubhsh  another 
document  in  the  Federal  Register.  The 
dociunent  will  include  a  discussion  of 
any  comments  we  receive  and  any 
amendments  we  are  making  to  the  rule 
as  a  result  of  the  comments. 

Executive  Order  12866  and  Regulatory 
Flexibility  Act 

This  rule  has  been  reviewed  under 
Executive  Order  12866.  For  this  action, 
the  Office  of  Management  and  Budget 
has  waived  its  review  process  required 
by  Executive  Order  12866. 

This  mle  restricts  the  interstate 
movement  of  regulated  articles  bom  an 
additional  area  in  San  Diego  County, 
CA.  Within  the  regulated  area  there  are 
approximately  156  small  entities  that 
may  be  affected  by  this  mle.  Tliese 
include  124  fmit  sellera,  6  nurseries,  4 
mobile  fiiiit  vendore,  2  farmer's  markets, 
and  20  farmer's  market  vendore.  These 
156  entities  comprise  less  than  1 
percent  of  the  total  number  of  similar 
entities  operating  in  the  State  of 
Cahfomia.  Additionally,  these  small 
entities  sell  regulated  articles  primarily 
for  local  intrastate,  not  interstate 


movement,  so  the  effect,  if  any,  of  this 
regulation  on  these  entities  appears  to 
be  minimal. 

The  efiiact  on  those  few  entities  that 
do  move  regulated  articles  interstate 
will  be  minimized  by  the  availabihty  of 
various  treatments,  that,  in  most  cases, 
will  allow  these  small  entities  to  move 
regulated  articles  interstate  with  very 
httle  additional  costs. 

Under  these  circumstances,  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  this  action  will  not 
have  a  significant  economic  impact  on 
a  substantial  niunber  of  small  entities. 

Execiitiva  Order  12372 

This  program/activity  is  Usted  in  the 
Catalog  of  Federal  Domestic  Assistance 
under  No.  10.025  and  is  subject  to 
Executive  Order  12372,  which  requirvs 
inteigovemmental  consultation  with 
State  and  local  officials.  (See  7  CFR  part 
3015.  subpart  V.) 

ExecntiTe  Order  12088 

This  rule  has  been  reviewed  under 
Executive  Order  12988.  Qvil  Justice 
Reform.  This  rule:  (1)  Preempts  all  State 
and  local  laws  and  regulations  that  are 
inconsistent  with  this  rule;  (2>  has  no 
retroactive  effect;  and  (3)  does  not 
require  administrative  proceedings 
before  parties  may  file  suit  in  court 
challenging  this  rule. 

National  EnTironmental  Policy  Act 

An  environmental  assessment  and 
finding  of  no  significant  impact  have 
been  prepared  for  this  mle.  The 
assessment  provides  a  basis  for  the 
conclusion  that  the  methods  employed 
to  eradicate  the  Mexican  fruit  fly  will 
not  present  a  risk  of  introducing  or 
disseminating  plant  pests  and  will  not 
have  a  significant  impact  on  the  quaUty 
of  the  human  environment.  Based  on 
the  finding  of  no  significant  impact,  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  an  environmental 
impact  statement  need  not  be  prepared. 

The  environmental  assessment  and 
finding  of  no  significant  impact  were 
prepared  in  accordance  with:  (1)  The 
National  Environmental  Pohcy  Act  of 
1969,  as  amended  (NEPA)  (42  U.S.C. 
4321  et  seq.),  (2)  regulations  of  the 
Council  on  Environmental  Quahty  for 
implementing  the  procedural  provisions 
of  NEPA  (40  CFR  parts  1500-1508),  (3) 
USDA  regulations  implementing  NEPA 
(7  CFR  part  lb),  and  (4)  APHIS'  NEPA 
Implementing  Procedures  (7  CFR  part 
372). 

Copies  of  the  environmental 
assessment  and  finding  of  no  significant 
impact  are  available  for  pubhc 


inspection  at  USDA,  room  1141.  South 
Building,  14th  Street  and  Independence 
Avenue  SW.,  Washington,  DC,  between 
8  a.m.  and  4:30  p.m.,  Monday  through 
Friday,  except  hohdays.  Persons 
wishing  to  inspect  copies  are  requested 
to  call  ahead  on  (202)  690-2817  to 
facihtate  entry  into  the  reading  room.  In 
addition,  copies  may  be  obtained  by 
writing  to  the  individual  listed  under 
FOR  FURTHER  INFORMATION  CONTACT. 

Paperwork  Reduction  Act 

This  rule  contains  no  informatirai 
collection  or  recordkeeping 
requirementa  under  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501 
et  seq.). 

List  of  Subiects  in  7  CFR  Part  301 

Agricultural  commodities. 
Incorporation  by  reference.  Plant 
diseases  and  pests.  Quarantine, 
Reporting  and  recordkeeping 
requirements.  Transportation. 

Accordingly.  7  CFR  part  301  is 
amended  as  follows: 

PART  301— DOMESTIC  QUARANTINE 
NOTICES 

1.  The  authority  citation  for  part  301 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  147a.  ISObb.  ISOdd. 
ISOee.  ISOff,  161, 162,  and  164-167;  7  CFR 
2.22,  2.80.  and  371.2(c). 

2.  In  §  301.64-3,  paragraph  (c),  the 
entry  for  Cahfomia  is  amended  by 
adding  a  second  entry  for  San  Diego 
County  to  read  as  follows: 


(c)'  •  • 

CALIFORNIA 

San  Diego  County.  *  *  * 

Also,  that  portion  of  San  Diego  County  in 
the  San  Diego  area  bounded  by  a  line  drawn 
as  follows:  Beginning  at  the  intersection  of 
K4i8sion  Gorge  Road  and  Jackson  Drive;  then 
southeast  along  Jackson  Drive  to  Grossmont 
Boulevard;  then  east  along  Grossmont    . 
Boulevard  to  State  Highway  125;  then  south 
along  State  Highway  125  to  Spring  Street; 
then  southeast  along  Spring  Street  to 
Broadway;  then  southwest  along  Broadway  to 
Sweetwater  Road;  then  south  along 
Sweetwater  Road  to  South  Bay  Parkway;  then 
southwest  along  South  Bay  Parkway  to  State 
Highway  54;  then  southwest  along  State 
Highway  54  to  Interstate  Highway  805;  then 
northwest  along  Interstate  Highway  805  to 
Plaza  Boulevard;  then  west  along  Plaza 
Boulevard  to  Interstate  Highway  5;  then 
north  along  Interstate  Highway  5  to  SUte 
Highway  15;  then  north  along  State  Highway 
15  to  National  Avenue;  then  west  along 
National  Avenue  to  28th  Street;  then  north 
along  28th  Street  to  State  Highway  94;  then 
west  along  State  Highway  94  to  Interstate 
Highway  5;  then  north  along  Interstate 
Highway  5  to  Park  Boulevard;  then  north 


along  Park  Boulevard  to  Mission  Avenue; 
then  northeast  along  Mission  Avenue  to 
Texas  Street;  then  north  along  Texas  Street  to 
Interstate  Highway  8;  then  northeast  along 
Interstate  Highway  8  to  Interstate  Highway 
15;  then  nor3i  along  Interstate  Highway  15  to 
Friars  Road;  then  northeast  along  Friais  Road 
to  Mission  Gorge  Road;  then  norUieast  along 
Mission  Gorge  Road  to  the  point  of 
beginning. 
•         •         •         •         • 

Done  in  Washington.  DC,  this  16th  day  of 
October  1998. 
Joan  M.  AnuMi, 

Acting  Administrator.  Animal  and  Plant 
HealOi  Inspection  Service. 
(PR  Doc.  98-28282  Filed  10-21-98;  8:45  am) 
MJJNQ  COK  Mie-a4-r 
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Ravlaw  Of  Existing  Rules 

agency:  Federal  Aviation 
Administration,  DOT. 
action:  Review  of  Existing  Riiles; 
disposition  of  comments. 

SUMMARY:  This  document  summarizes 
the  commenta  the  Federal  Aviation 
Administration  (FAA)  received  in 
response  to  the  notice  inviting 
participation  in  its  1997  review  of 
regulations  as  part  of  the  3-year 
Regulatory  Review  Program.  That  notice 
requested  the  pubhc  to  identify 
regulations  it  believes  should  be 
amended,  simphfied,  or  eliminated. 

In  addition,  in  response  to  a 
recommendation  by  the  White  House 
Commission  on  Aviation  Safety  and 
Sectmty  (Commission),  the  FAA 
requested  that  the  pubhc  suggest  which 
rules  could  be  developed  as 
performance-based  rather  than 
prescriptive  and  to  suggest  plain  Enghsh 
language  that  could  be  used  in  writing 
the  regtilations.  This  document  also 
summarizes  the  FAA's  response  to  the 
comments  and  changes  it  intends  to 
make  in  ita  regulatory  program  as  a 
result  of  this  review.  A  report  of  the 
individual  comments  and  the  FAA's 
disposition  of  those  comments  by 
subject  is  on  file  in  the  docket.  A  copy 
of  this  report  may  be  obtained  from  the 
Office  of  Rulemaking  using  the  contact 
information  hsted  t)elow. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ms.  Gerri  Robinson,  ARM-24.  Office  of 
Rulemaking,  Federal  Aviation 
Administration,  800  Independence 
Avenue  SW.,  Washington,  DC  20591; 
telephone  (202)  267-9678. 


SUPPLBiENTARY  MFORMATION: 

Three- Year  Regnlatory  Review  Program 

On  May  15, 1997,  by  notice  pubhshed 
in  the  Federal  Register  (62  FR  26894). 
the  FAA  initiated  a  regulatory  review  as 
part  of  its  ongoing  Repilatory  Review 
Program,  which  prescribes  that  the  FAA 
review  existing  regulations  every  3 
years.  This  action  was  based  on  the 
1995  Strategic  Plan  and  Presidential 
recommendation  that  the  FAA  perform 
regulatory  reviews  consistent  with  its 
statutory  authority  and  pubhc  interest 
responsibihties.  lliis  review  program 
originally  was  published  for  comment 
through  a  notice  in  Federal  Regiater  on 
August  24, 1995  (60  FR  44142), 
sohdting  reconunendations  on  the 
FAA's  proposed  method  of  obtaining 
and  analyzing  pubhc  comments. 
Commenta  in  response  to  that  notice 
were  received  addressing  the  3-year 
review  cycle  and  the  method  of 
concluding  the  review  by  publishing  a 
summary  and  general  disposition  of 
commenta  and,  where  appropriate, 
indicating  how  the  FAA's  regulatory 
priorities  will  be  adjusted.  While  some 
commenters  recommended  different 
cycle  times,  the  pubhc  was  supportive 
of  the  FAA's  approach  to  using  ita 
regulatory  resources  wisely,  while 
effectively  identifying  regulations  in 
need  of  revision  or  elimination.  All 
comments  were  reviewed  and  final 
guidelines  were  pubhshed  in  the 
Federal  R^;ister  notice  dated  October 
15. 1996  (61  FR  53610). 

As  a  result  of  past  regtilatory  reviews, 
the  FAA  recognizes  that  there  is  great 
value  in  obtaining  public  input  and 
adjusting  ita  agenda  and  priorities 
accordingly.  The  FAA's  objective  in 
conducting  regulatory  reviews  is  to 
identify  any  necessary  changes  to  the 
FAA's  regidatory  agenda.  The  regulatory 
review  effort  promotes  the  FAA's 
objective  to  improve  safety  without 
imposing  undue  burdens  on  the  pubhc. 
The  comments  received  in  each 
subsequent  review  will  assist  the  FAA 
in  determining  the  direction  of  ita 

Tlatoiy  efforts, 
the  FAA's  May  15, 1997,  notice,  the 
pubhc  was  asked  to  identify  three 
regulations,  in  priority  order,  that 
should  be  amended  or  eliminated.  In 
addition,  the  FAA  asked  the  pubhc  to 
identify  unnecessary  regulations  that 
have  a  significant  impact  on  small 
business  entities.  TTie  comment  period 
closed  August  13, 1997. 

Commenta  were  received  from  21 
conunenters.  The  commenters  included 
the  following:  air  carriers,  individuals, 
pilota,  rotorcraft  operators,  aviation 
trade  associations,  an  airport  authority, 
a  parta  manufacturer,  a  pilot  school,  a 
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dvil  aviation  authority,  and  a  labor 
union. 

The  21  commenters  submitted  a  total 
of  82  recommendations.  Several  parts  of 
Title  14,  Code  of  Federal  Regulations 
(14  CFR)  were  addressed,  including 
parts  21,  25,  43,  61.  91, 121,  and  135; 
14  CFR  parts  91  and  135  received  the 
majority  of  responses.  Other  comments 
addressed  FAA  Orders,  advisory 
circulars  (ACs).  a  Special  Federal 
Aviation  Regiilation  (SFAR),  and 
various  statutes  and  FAA  programs, 
such  as  the  Harmonization  Program,  the 
Pilot  Records  Improvement  Act.  and  the 
Air  Carrier  Standard  Seciuity  Program. 

The  most  common  issue  raised  was 
minimum  altitude  and  visibility 
requirements,  including  heUcopter 
instrument  flight  rules  (IFR)  alternate 
airport  and  congested  airspace 
minimums.  Other  issues  discnissed 
include  the  Joint  Aviation  Authorities 
(JAA)/FAA  harmonization  efforts: 
alternate  airports,  including  procedures 
and  fuel  requirements;  and  appeals  finnn 
emergency  revocations  of  pilot 
certificates.  Also,  three  commenters 
suggested  that  similar  regulations  for 
parts  91, 119, 121.  and  135  be 
consolidated  to  avoid  duplication  and 
confusion. 

Although  no  commenters  specifically 
identified  regulations  that  have  a 
significant  impact  on  small  entities,  one 
commenter  indicated  that  she  is  a  small 
business  owner  and  is  overwhelmed  by 
certain  regulations.  The  National  Air 
Transportation  Association  (NATA) 
commented  that  its  small  business 
members  also  are  burdened  by 
unnecessary  regulations,  but  did  not 
identify  specific  regulations  that  should 
be  amended  or  eliminated. 

Each  comment  was  examined 
carefully  to  determine  if  it  is  being 
addressed  in  current  rulemaking 
activities  or  if  it  should  be  a  candidate 
for  future  actions  to  amend,  initiate,  or 
eliminate  rules.  The  FAA  compared  the 
issues  addressed  by  the  commenters  to 
those  being  addressed  by  its  ciurent 
regulatory  program  and  considered 
whether  to  adjust  its  regulatory 
priorities  in  accordance  with  its 
statutory  authority  and  responsibilities. 
The  commenters  addressed  a  variety 
of  topics  and  provided  many 
suggestions.  Some  suggestions 
eventually  will  result  in  the  initiation  of 
rulemaking  action,  and  other 
suggestions  will  be  included  or 
considered  in  current  rulemaking 
activities.  The  FAA  will  consider 
several  comments  for  future  rulemaking 
when  resources  permit.  Each  comment 
has  been  entered  into  a  data  base  and 
will  be  reviewed  then  a  rulemaking 


project  addressing  a  particular  issue  is 
considered. 

Issues  That  WiU  Be  Considered  far 
Rulemaking 

The  FAA  did  not  identify  any 
recommendations  that  required 
immediate  rulemaking;  however,  several 
issues  will  be  added  to  the  FAA's 
regulatory  program  in  the  future  for 
considerations  as  nUe  changes  as 
resources  permit.  For  instance,  the 
adequacy  of  minimum  fuel  and  weather 
minimum  requirements  will  be 
considered  for  possible  fiitiue 
rulemaking.  Several  recommendations 
were  received  from  various  commenters 
regarding  these  requirements,  especially 
as  they  apply  in  determining  alternate 
airports.  Siome  aspects  of  these 
recommendations  already  are  being 
considered  by  the  Aviation  Rulemaking 
Advisory  Committee  (ARAC). 

One  commenter  requested  that  the 
FAA  estabUsh  a  separate  part  135  for 
rotorcraft  operators.  The  suggestion  is 
worthy  of  close  consideration  in  the 
futiue,  when  resources  permit.  Other 
issues  that  will  be  considered  for  future 
rulemaking  activities  include 
consoUdathng  the  oxygen  requirements 
for  parts  91, 121.  and  135;  and  revising 
language  in  14  CFR  part  150  for  clarity, 
hi  addition,  the  FAA  will  consider 
developing  further  guidance  on 
"operational  control"  for  part  135  air 
carriers. 

Issues  Cuirently  Being  Addrassed 

Many  of  the  issues  addressed  by 
commenters  are  being  considered  by  the 
ARAC.  Some  of  the  issues  include  the 
following  topics: 

•  Rotorcraft:  Alternate  Airport  and 
Special  VFR  Operations 

•  Fuel  requirements:  Reserves  for  IFR 
and  VFR  flight 

•  Alternate  airport  requirements 

•  Maintenance 

•  National  parks,  wilderness  areas, 
and  national  forests  restrictions 

The  FAA  has  several  other  ongoing 
regulatory  and  nonregulatory  activities 
addressing  issues  similar  to  those 
mentioned  by  commenters,  including — 

•  Emergency  revocation  of  a 
certificate, 

•  Crewmember  flight  and  duty  time 
requirements,  and 

•  Enrollment  requirements  for  flight 
schools. 

In  addition,  the  FAA  is  addressing 
poUcies  and  procedures  regarding  issues 
similar  to  those  raised  by  commenters. 
For  example — 

•  One  commenter  raised  two  issues 
addressing  the  requirement  for  a  flight 
attendant  to  have  a  "direct  view"  of  the 
cabin  area  and  seatback  strength.  The 


FAA  currently  is  reviewing  an  AC  to 
describe  a  means  of  compliance  with 
the  "direct  view"  requirement.  The  FAA 
also  is  discussing  the  capabihty  of 
seatbacks  to  provide  a  sturdy  handhold 
in  a  joint  effort  with  the  automotive 
engineer's  SEAT  committee. 

•  One  commenter  reconunended 
revisions  to  the  Aircraft  Certification 
Systems  Evaluation  Program  (ACSEP) 
process  described  in  FAA  Order  8100.70 
and  AC  21-39,  The  Aircraft  Certification 
Systems  Evaluation  Program.  The  FAA 
is  considering  changes  to  the  ACSEP 
process  throi^  an  initiative  known  as 
ACSEP/Certificate  Management 
Resource  Targeting. 

•  Several  commenters  expressed 
support  of  and  urged  the  FAA  to 
continue  its  efforts  in  harmonizing 
rules,  policies,  and  guidance  materials 
of  the  )AA  and  FAA.  Air  carrier 
commenters  primarily  are'  concerned 
with  foreign  repair  station  issues.  The 
FAA  recognizes  the  impact  of 
harmonization  and  is  committed  to 
continuing  its  efibrts  to  reaUze 
harmonization  of  regulations  between 
the  FAA  and  )AA  as  to  foreign  repair 
stations. 

Issues  That  May  Be  Addrassed  in  the 
Fntura 

The  FAA  received  comments  on 
issues  it  is  considering  for  future  action. 
One  such  issue  is  clartfication  of  airport 
design  requirements,  specifically 
regarding  conditions  to  extend  an 
object-free  zone  (OF A).  In  response  to 
these  comments,  the  FAA  is  reviewing 
AC  150/5300-13,  Airport  Design. 

Issues  That  Have  Been  Addressed 

Some  recommendations  made  by 
commenters  already  have  been 
addressed  and  were  adopted  as  final 
rules  before  the  request  for  comments 
for  the  1997  Review  of  Existing  Rules 
was  published.  One  commenter 
addressed  single-engine  IFR  passenger- 
carrying  operations,  which  will  be 
allowed  as  a  result  of  Amendment  No. 
135-70,  published  on  August  6, 1997 
(62  FR  42364),  and  effective  May  4. 
1998.  Similarly,  the  FAA  received 
several  comments  addressing  various 
issues  regarding  training  requirements. 
The  FAA  recently  revised  part  61  (April 
4, 1997,  62  FR  16220)  following  a 
regulatory  review  that,  among  other 
things,  addressed  training  issues. 
Overall,  the  FAA  received  wide  general 
support  in  adopting  the  new  part  61. 

Issues  That  Will  Not  Be  Addressed 

In  some  cases,  the  FAA  found  that 
either  the  current  rule  was  necessary  or 
the  recommendations  did  not  addnns  a 
safety  concern.  For  example,  some 


commenters  made  recommendations  to 
consolidate  operating  rules  in  parts  91, 
121,  and  135.  The  FAA  does  not  agree 
with  these  recommendations.  The 
operations  conducted  under  each  part 
are  distinct  enough  to  warrant  separate 
rules,  and  the  regulations  provide  levels 
of  safety  appropriate  for  each  appUcable 
operation. 

Several  suggestions  were  made  to 
expand  definitions  and  abbreviations. 
The  FAA  finds  further  definition  is  not 
needed.  The  glossary  in  14  CFR  part  1 
fulfills  its  purpose  of  providing 
clarification  of  terms  used  in  the 
regulations  that  are  not  self-explanatory 
or  where  the  normal  dictionary 
definition  does  not  exist  or  does  not 
apply. 

White  House  Commission  on  Aviation 
Safety  and  Security  Recommendations; 
Response  to  Public  Comments 

In  addition  to  requesting  pubUc 
comments  as  a  result  of  the  FAA's 
Regulatory  Review  Program,  in  the 
Federal  Segisler  notice  dated  May  15, 
1997,  the  FAA  also  requested  that  the 
public  suggest  ways  in  which  the 
agency  might  simplify  its  regulations  in 
response  to  recommendati<His  from  the 
Commission.  In  its  final  report  to 
President  Clinton,  the  Commission 
recommended  that  the  FAA's 
regulations  be"*  *  'simplified  and.  as 
appropriate,  rewritten  as  plain  English, 
performance-baaed  regulations." 

Thirteen  comments  addressing  how  to 
simplify  the  regulations  were  received 
in  response  to  the  notice  and  were 
forwarded  to  the  appropriate  program 
offices,  which  are  performing  an 
internal  review  of  their  regulations  in 
accordance  with  the  Commission's 
reconunendations. 

Condosion 

The  FAA  finds  that  reviewing  pubUc 
comments  to  Federal  Aviation 
Regulations  assists  the  FAA  in  assessing 
the  effectiveness  of  its  regulatory  agenda 
and  adjusting  the  agenda,  if  necessary. 
As  a  result  of  the  1997  Review  of 
Existing  Rules,  the  FAA  identified 
-  several  issues  that  it  determined  will  be 
addressed  in  future  rulemaking  projects. 
In  addition,  the  review  ofiisred  the  FAA 
a  general  imderstanding  of  the  public's 
concerns  regarding  the  regulations  and 
guidance  material.  The  public 
comments  addressing  the  Commission's 
recommendations  to  simpUfy  the 
Federal  Aviation  Regulations  will  be 
considered  in  conjimction  with  the 
agency's  overall  review  of  its  existing 
and  pending  regulations  in  the  future. 
The  FAA  intends  to  continue  to  request 
public  comments  to  the  Federal 
Aviation  Regulations  every  3  years  to 


identify  any  necessary  changes  to  the 
FAA's  regulatory  program. 

Issued  in  Washington,  DC,  on  October  14. 
1998. 

Margaret  GilUgan. 
Acting  Associate  Administrator  for 
Regulation  and  Certification. 
IFR  Doc.  98-28377  Filed  10-21-98;  8:45  ami 

■HJJNQ  COOS  4S1S-1S-M 

DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 


SUPPlfMENTARY  MFOMIATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  apphcable  to  certain  Saab  Model 
SAAB  2000  series  airplanes  was 
published  in  the  Federal  Register  on 
August  26, 1998  (63  FR  45421).  That 
action  proposed  to  require  replacement 
of  the  outboard  trunnion  pin  of  the 
shock  strut  on  the  main  landing  gear 
(MLG)  with  a  new  and  improved 
outboard  trunnion  pin. 


14  CFR  Part  39 

[Docket  No.  9e-NM-191-AD;  Amendment 
30-10848;  AD  96-^-02] 

RIN  2120-AA64 

AirwortMnaea  DIracttvea;  Saab  Modal 
SAAB  2000  Sarias  Alrplanaa 

agency:  Federal  Aviation 

Administration,  DOT. 

ACTION:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
appUcable  to  certain  Saab  Model  SAAB 
2000  series  airplanes,  that  requires 
replacement  of  the  outboard  trunnion 
pin  of  the  shock  strut  on  the  main 
landing  gear  (MLG)  with  a  new  and 
improved  outboard  trunnion  pin.  This 
amendment  is  prompted  by  issuance  of 
mandatory  continuing  airworthiness 
information  by  a  foreign  dvil 
airworthiness  authority.  The  actions 
specified  by  this  AD  are  intended  to 
prevent  failure  of  the  outboard  trunnion 
pin  due  to  Cstigue  cracking,  which  could 
result  in  collapse  of  the  KAX^. 
DATES:  Effective  November  27, 1998. 
"The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  November 
27. 1998. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Saab  Aircraft  AB,  SAAB  Aircraft 
Product  Support,  S-581.88,  Linkoping, 
Sweden.  This  information  may  be 
examined  at  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  Rules  Docket. 
1601  Lind  Avenue,  SW..  Ronton, 
Washington:  or  at  the  Office  of  the 
Federal  Register,  800  North  Capitol 
Street.  NW..  suite  700.  Washington.  DC 
FOR  FURTHER  MPORMATION  CONTACT: 
Norman  B.  Martenson.  Manager. 
International  Branch.  ANM-116,  FAA, 
Transport  Airplane  Directorate,  1601 
Lind  Avenue.  SW..  Ronton.  Washington 
98055-4056;  telephone  (425)  227-2110; 
fax  (425)  227-1149. 


Conunents 

Interested  persons  have  been  afforded 
an  opporttmity  to  participate  in  the 
making  of  this  amendment.  No 
comments  were  submitted  in  response 
to  the  proposal  or  the  FAA's 
determination  of  the  cost  to  the  public 

Conclusion 

The  FAA  has  determined  that  air 
safety  and  the  pubUc  interest  require  the 
adoption  of  the  rule  as  proposed. 

Coat  Impact 

The  FAA  estimates  that  3  airplanes  of 
U.S.  registry  will  be  affected  by  this  AD. 
that  it  will  take  approximately  2  work 
hours  per  airplane  to  accomplish  the 
required  replacement,  and  that  the 
average  labor  rate  is  $60  per  work  hotu-. 
Required  parts  will  be  suppUed  by  the 
manufacturer  at  no  cost  to  the  operators. 
Based  on  these  figures,  the  cost  impact 
of  the  replaoemoit  required  by  this  AD 
on  U.S.  operators  is  estimated  to  be 
$360,  or  $120  per  airplane. 

"The  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accompUsh 
those  actions  in  the  future  if  this  AD 
were  not  adopted. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  eCfocts  on  the 
States,  on  the  relationship  betwem  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibihties  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  det«mined  that  this  final  rule  does 
not  have  sufficient  federalism 
impUcations  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  nasoos  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034.  February  26. 1979);  and  (3) 
will  not  have  a  significant  economic 
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impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subiects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Aathortly:  49  U.S.C.  106(g).  40113. 44701. 

139.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

••-22-02    SAAB  AlrcnA  AB:  Amendment 
39-10S48.  Docket  98-N\1-191-A0. 
Applicability:  Model  SAAB  2000  series 
aiipUnes.  Mrial  numbers  -002  through  -050 
inclusive.  -052.  and  -053;  certificated  in  any 
category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (c)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  failure  of  the  outboard  trunnion 
pin  due  to  fatigue  cracking,  which  could 
result  in  collapse  of  the  main  landing  gear 
(MLG),  accomplish  the  following: 

(a)  Prior  to  the  accumulation  of  8,200  total 
landings,  or  within  60  days  after  the  effective 
date  of  this  AD,  whichever  occurs  later, 
replace  the  outboard  trunnion  pin  of  the 
shock  strut  on  the  MLG  with  a  new  and 
improved  outboard  trunnion  pin,  in 
accordance  with  Saab  Service  Bulletin  2000- 
32-042,  dated  March  27. 1998,  including 
Anachments  1  and  2,  dated  June  1997. 


(b)  As  of  the  effective  date  of  this  AD,  no 
person  shall  install  on  any  airplane  an 
outboard  trunnion  pin  having  pwrt  number 
(P/N)  AIRl  32900  or  AIRl  34608. 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
International  Branch,  ANM-116,  FAA, 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an. 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  International  Branch, 
ANM-lie. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  International  Branch, 
ANM-116. 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(e)  The  replacement  shall  be  done  in 
accordance  with  SAAB  Service  Bulletin 
200O-32-O42,  dated  March  27, 1998, 
including  Attachments  1  and  2,  dated  June 
1997,  which  contains  the  following  list  of 
effective  pages: 


Pagenunter 

Revision 

level 
shoMfft  on 

page 

Date  shown  on 
page 

1-3 „... 

Original  .. 

Man:h  27. 1996. 

AttBchment  1 

1-4  

1 

June  1997 

AtlMlMnM)t2 

1-4  

2 

Jiaia  1997 

This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Risgister  in  accordance  with  5  U.S.C.  552(a) 
and  1  CFR  part  51.  Copies  may  be  obtained 
from  Saab  Aircraft  AB,  SAAB  Aircraft 
Product  Support,  S-581.88,  Unkoping. 
Sweden.  Copies  may  be  inspected  at  the 
FAA,  Transport  Airplane  Directorate,  1601 
Lind  Avenue.  SW.,  Renton,  Washington:  or  at 
the  Office  of  the  Federal  Register,  800  North 
Capitol  Street,  NW.,  suite  700,  Washington, 
DC 

Note  3:  The  subject  of  this  AD  is  addressed 
in  Swedish  airworthiness  directive  1-123, 
dated  March  30, 1998. 

(f)  This  amendment  becomes  effective  on 
November  27, 1998. 

Issued  in  Renton,  Washington,  on  October 
14, 1998. 

Darrell  M.  PedonoB, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
(FR  Doc.  98-28156  Filed  10-21-98:  8:45  am] 
MUMQ  OOOC  4tia-13^t 


DEPARTMENT  OF  TRANSPORTATION 
Fwteral  Aviation  Administration 
14  CFR  Part  39 

(DocM  No.  96-NM-29-AD;  Amandmant 
39-10851:  AD  96-22-06] 


RiN  2120-^U64 

Alrworthlnass  DIractlves;  AlrtNJS  Modal 
A320Sar«6aAlrplan«s 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  Airbus  Model 
A320  series  airplanes,  that  requires 
repetitive  inspections  to  detect  fatigue 
cracking  of  the  lower  siuface  panel  on 
the  wing  center  box;  and  repair,  if 
necessary.  This  amendment  also 
requires  modification  of  the  lower 
surface  panel  on  the  wing  center  box. 
which  constitutes  terminating  action  for 
the  repetitive  inspections.  This 
amendment  is  prompted  by  issuance  of 
mandatory  continuing  airworthiness 
information  by  a  foreign  dvil 
airworthiness  authority.  The  actions 
specified  by  this  AD  are  intended  to 
prevent  fatigue  cracking  of  the  lower 
siuface  panel  on  the  wing  center  box. 
which  could  result  in  reduced  structural 
integrity  of  the  airplane. 
DATES:  Effective  November  27. 1998. 
The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Raster  as  of  November 
27, 1998. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Airbus  Industrie,  1  Rond  Point 
Maurice  Bellonte,  31707  Blagnac  Cedex. 
France.  This  information  may  be 
examined  at  the  Federal  Aviation 
Administration  (FAA).  Transport 
Airplane  Directorate.  Rules  Docket. 
1601  Lind  Avenue,  SW.,  Renton, 
Washington;  or  at  the  Office  of  the 
Federal  Register,  800  North  Capitol 
Street,  NW..  suite  700.  Washington.  DC 
FOR  FURTHER  INFORMATION  CONTACT: 
Norman  B.  Martenson.  Manager, 
International  Branch.  ANM-116,  FAA. 
Transport  Airplane  Directorate,  1601 
Lind  Avenue,  SW.,  Renton,  Washington 
98055-4056;  telephone  (425)  227-2110; 
fax  (425)  227-1149. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFll  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  appUcable  to  certain  Airbus 
Model  A320  series  airplanes  was 
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published  in  the  Federal  Register  on 
August  26, 1998  (63  FR  45423).  That 
action  proposed  to  require  repetitive 
inspections  to  detect  fatigue  cracking  of 
the  lower  surface  panel  on  the  wing 
center  box;  and  repair,  if  necessary.  That 
action  also  proposed  to  require 
modification  of  the  lower  surface  panel 
on  the  wing  center  box.  which 
constitutes  terminating  action  for  the 
repetitive  inspections. 

Comments 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
comments  received. 

The  commenters  support  the 
proposed  rule. 

Conclusion 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  pubUc  interest  require  the 
adoption  of  the  rule  as  proposed. 

Coat  Impact 

The  FAA  estimates  that  60  airplanes 
of  U.S.  registry  will  be  affected  by  this 
AD.  It  will  take  approximately  2  work 
hoxas  per  airplane  to  accompUsh  the 
required  inspection,  at  an  average  labor 
rate  of  S60  per  woric  hour.  Based  on 
these  figures,  the  cost  impact  of  the 
inspection  required  by  this  AD  on  U.S. 
operators  is  estimated  to  be  $7,200,  or 
$120  per  airplane,  per  inspection  cycle. 

It  will  take  approximately  2  woric 
houre  per  airplane  to  accompUsh  the 
required  modification,  at  an  average 
labor  rate  of  S60  per  woric  hoiu-.  There 
are  no  parts  necessary  to  accompUsh  the 
modification.  Based  on  these  figiues,  the 
cost  impact  of  the  modification  required 
by  this  AD  on  U.S.  operators  is 
estimated  to  be  $7,200,  or  $120  per 
airplane. 

The  cost  impact  figures  discussed 
above  are  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accompUsh 
those  actions  in  the  future  if  this  AD 
were  not  adopted. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federaUsm 


impUcations  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasmis  discussed  above.  I 
certify  that  this  action  (1)  is  not  a 
"significant  regidatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  PoUdes  and  Procedures  (44 
FR  11034.  February  26, 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
FlexibiUty  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  i& 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  punuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  foUows: 

PART  3»-AIRW0RTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  foUows: 

Authority:  49  U.S.C.  106(g),  40113, 44701. 

§39.13    [Amamtod] 

2.  Section  39.13  is  amended  by 
adding  the  foUowing  new  airworthiness 
directive: 

X  22  05    Airiws  InduBlrie:  Amendment 
39-10851.  Docket  98-^M-29-AD. 

Applicability:  Model  A320  series  airplanes 
on  which  Airbus  Modification  22418 
(reference  Airbus  Service  Bulletin  A320-57- 
1043.  Revision  02,  dated  May  14, 1997)  has 
not  been  accomplished,  certificated  in  any 
category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  fior  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (f)  of  this  AD.  The 
request  should  include  an  assessment  of  the 
e^ct  of  the  modification,  alteration,  or  repair 
on  the  unsafe  condition  addressed  by  this 
AD;  and,  if  the  unsafe  condition  has  not  been 
eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 


To  prevent  fatigue  cracking  of  the  lowrer 
surface  panel  on  the  wing  center  box.  which 
could  result  in  reduced  structural  integrity  of 
the  airplane,  accomplish  the  following: 

(a)  Except  as  provided  by  paragraph  (e)  of 
this  AD:  Prior  to  the  accumulation  of  20,000 
total  flight  cycles,  or  within  60  days  after  the 
efliective  date  of  this  AD,  whichever  occurs 
later,  perform  a  high  frequency  eddy  current 
inspection  to  detect  faitigue  cracking  of  the 
lower  surface  panel  on  the  wing  center  box, 
in  accordance  with  Airiius  Service  Bulletin 
A320-57-1082,  Revision  01,  dated  December 
10, 1997.  Repeat  the  eddy  current  ins[)ection 
thereafter  at  intervals  not  to  exceed  7.500 
flight  cycles  until  the  actions  required  by 
paragraph  (c)  of  this  AD  are  accomplished. 

(b)  Except  as  provided  by  paragraph  (d)  of 
this  AD:  If  any  cracking  is  detected  during 
any  inspection  required  by  paragraph  (a)  of 
this  AD,  prior  to  further  flight,  repair  in 
accordance  with  Airbus  Service  Bulletin 
A32O-57-1082,  Revision  01.  dated  December 
10, 1997.  Accomplishment  of  the  repair 
constitutes  terminating  action  for  the 
repetitive  inspections  for  the  repaired  area 
only. 

(c)  Prior  to  the  accumulation  of  25,000  totel 
flight  cycles,  or  within  60  days  after  the 
effective  date  of  this  AD,  whichever  occurs 
later  Perform  a  high  frequency  eddy  current 
inspection  to  detect  fatigue  cracking  of  the 
lo%irer  surface  panel  on  the  wing  center  box. 
in  accordance  with  Airlxis  Service  Bulletin 
A320-57-1082,  Revision  01,  dated  December 
10, 1997. 

(1)  If  no  cracking  b  detected:  Prior  to 
fiirther  flight,  modify  the  loMrer  tuHmoe  panel 
on  the  wing  center  box.  in  accordance  with 
Airbus  Service  Bulletin  A320-57-1043, 
Revision  02,  dated  May  14, 1997. 
Accomplishment  of  the  modification 
constitutes  terminating  action  for  the 
requirements  of  this  AD. 

(2)  Except  as  provided  by  paragraph  (d)  of 
this  AD,  if  any  cracking  is  detected:  Prior  to 
further  flight,  repair  in  accordance  with 
Airbus  Service  Bulletin  A320-S7-10e2, 
Revision  01,  dated  December  10, 1997;  and 
HMdify  any  unciackad  area  in  accordance 
«vith  Airbus  Service  Bulletin  A320-S7-1043, 
Revision  02,  dated  May  14, 1997. 
Accomplishment  of  the  repair  of  cracked 
area(s)  and  modification  of  uncracked  area(s) 
constitutes  terminating  action  for  the 
requirements  of  this  AD. 

(d)  If  any  cracking  is  detected  during  any 
inspection  required  l>y  paragraph  (b)  or  (c)(2) 
of  this  AO.  and  the  applicable  service 
bulletin  specifies  to  contact  Airbus  for  an 
appropriate  action:  Prior  to  further  flight, 
repair  in  accordance  with  a  method  approved 
by  either  the  Manager,  International  Branch. 
ANM-116,  FAA,  Transport  Airplane 
Directorate:  or  the  Direction  Generale  de 
I'Aviation  Civile  (or  its  delegated  agent). 

(e)  The  actions  required  by  paragraph  (a)  of 
this  AD  are  not  required  to  be  accomplished 
if  the  requirements  of  paragraph  (c)  of  this 
AD  are  accomplished  at  the  time  specified  in 
paragraph  (a)  of  this  AD. 

(f)  An  altenutive  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
Intematioaal  Branch,  ANM-116.  Operators 
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shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager.  International  Branch. 
ANM-116. 

Nots  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD.  if  any,  may  be 
obtained  from  the  International  Branch, 
ANM-116. 

(g)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(h)  Except  as  provided  by  paragraph  (d)  of 
this  AD,  the  actions  shall  be  done  in 
accordance  with  Airbus  Service  Bulletin 
A320-57-1082,  Revision  01.  dated  December 
10. 1997,  and  Airbus  Service  Bulletin  A320- 
57-1043.  Revision  02.  dated  May  14, 1997. 
which  contains  the  following  list  of  effective 
pages: 


Page  Number 


1-6.  8.  13-14 
7.  9-12.  15  .... 


Revision 

level 
shown  on 

page 


02 

Originai 


Date  shown  on 
page 


May  14.  1997. 
Feb.  16.  1993. 


This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C.  552(a) 
and  1  CFR  part  51.  Copies  may  be  obtained 
from  Airbus  Industrie,  1  Rond  Point  Maurice 
Bellonte,  31707  Blagnac  Cedex.  France. 
Copies  may  be  inspected  at  the  FAA. 
Transport  Airplane  Directorate,  1601  Lind 
Avenue,  SW.,  Renton,  Washington:  or  at  the 
OfTice  of  the  Federal  Register,  800  North 
Capitol  Street.  NW..  suite  700.  Washington, 
DC 

Nole3:  The  subject  of  this  AD  is  addressed 
in  French  airworthiness  directive  97-309- 
104(B),  dated  October  22.  1997. 

(i)  This  amendment  becomes  effective  on 
November  27, 1998. 

Issued  in  Renton.  Washington,  on  October 
14. 1998. 
Darrell  M.  Pederaon. 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
[PR  Doc.  98-28159  Filed  10-21-98:  8:45  am) 
WUMQ  COM  4ei0-f  >-U 


DEPAFTTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  98-NM-188-AD;  Amendment 
39-10649;  AD  98-22-03] 

RIN  212a-AA64 

Airworthiness  Directives;  Saab  Model 
SAAB  SF340A  and  SAAB  340B  Series 
Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule. 

summary:  This  amendment  adopts  a 
new  aii^vorthiness  directive  (AD), 
applicable  to  certain  Saab  Model  SAAB 
SF340A  and  SAAB  340B  series 
airplanes,  that  requires  a  one-time 
visual  inspection  of  the  main  landing 
gear  (MLG)  brake  assemblies  to 
determine  the  brake  configuration,  and 
reconfiguration,  if  necessary.  This 
amendment  is  prompted  by  issuance  of 
mandatory  continuing  airworthiness 
information  by  a  foreign  civil 
airworthiness  authority.  The  actions 
specified  by  this  AD  are  intended  to 
prevent  an  incorrect  brake  combination 
configuration  of  the  MLG,  and 
consequent  reduced  controllability  of 
the  airplane  during  take-off  and  landing. 
DATES:  Effective  November  27,  1998. 
The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  November 
27.  1998. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Saab  Aircraft  AB.  SAAB  Aircraft 
Product  Support.  S-581.88,  Linkoping, 
Sweden.  This  information  may  be 
examined  at  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  Rules  Docket. 
1601  Lind  Avenue,  SW.,  Renton, 
Washington;  or  at  the  Office  of  the 
Federal  Register,  800  North  Capitol 
Street.  NW.,  suite  700,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Norman  B.  Martenson.  Manager, 
International  Branch,  ANM-116,  FAA, 
Transport  Airplane  Directorate,  1601 
Lind  Avenue.  SW..  Renton.  Washington 
98055-4056;  telephone  (425)  227-2110; 
fax  (425)  227-1149. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  certain  Saab  Model 
SAAB  SF340A  and  SAAB  340B  series 
airplanes  was  published  in  the  Federal 
Regieter  on  August  26, 1998  (63  FR 


45425).  That  action  proposed  to  require 
a  one-time  visual  inspection  of  the  main 
landing  gear  (MLG)  brake  assemblies  to 
determine  the  brake  configuration,  and 
reconfiguration,  if  necessary. 

Comments 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  No 
comments  were  submitted  in  response 
to  the  proposal  or  the  FAA's 
determination  of  the  cost  to  the  public.  . 

Conclusion 

The  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed. 

Cost  Impact 

The  FAA  estimates  that  276  airplanes 
of  U.S.  registry  will  be  affected  by  this 
AD.  that  it  will  take  approximately  1 
work  hour  per  airplane  to  accomplish 
the  required  inspection,  and  that  the 
average  labor  rate  is  $60  per  work  hour. 
Based  on  these  figures,  the  cost  impact 
of  the  inspection  required  by  this  AD  on 
U.S.  operators  is  estimated  to  be 
$16,560,  or  $60  per  airplane. 

The  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  future  if  this  AD 
were  not  adopted. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26. 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  imder 
the  caption  ADDRESSES. 
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List  of  Sabjecti  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  tfie  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39}  as  follows: 

PART  39-nAlRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

AudMrity:  49  U.S.C  106(g).  40113, 44701. 

130.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

9a-22-0S    Saab  Aircraft  AB:  Amendment 
39-10849.  Docket  98-NM-188-AD. 

Applicability:  Model  SAAB  SF340A  aeries 
airplanes  having  serial  numbers  (S/N)  -004 
through  -159  inclusive,  and  SAAB  3408 
series  airplane*  liaving  S/N's  -160  through 
-439  inclusive;  on  which  SAAB  Modification 
2898  (reference  SAAB  Service  Bulletin  340- 
32-113.  dated  November  14, 1997.  or 
Revision  1.  dated  February  9. 1998)  has  been 
accomplished:  certificated  in  any  category. 

Note  1:  This  AO  applies  to  each  airplane 
identified  in  the  preoeding  applicability 
provision,  regardless  of  whether  it  has  been 
otherMrise- modified,  altered,  or  repaired  in 
the  area  subject  to  the  requirements  of  this 
AD.  For  airplanes  that  have  been  modified, 
altered,  or  repaired  so  that  the  performance 
of  the  requirements  of  this  AD  is  affiacted,  the 
owmer/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (b)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  efiect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and.  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it 

Compliance:  Required  as.  indicated,  unless 
accomplished  previously. 

To  prevent  an  incorrect  brake  combiiution 
of  the  main  landing  gear  (MLG).  and 
consequent  reduced  controllability  of  the 
airplane  during  take-off  and  landing, 
accomplish  the  following: 

(a)  Within  2  months  after  the  effective  date 
of  this  AD.  perform  a  one-time  visual 
inspection  of  the  MLG  brake  assemblies  to 
determine  the  brake  configuration,  in 
accordance  with  Saab  Service  Bulletin  340- 
32-114.  dated  May  4. 1998. 

(1)  If  the  configuration  of  the  brake 
assemblies  is  specified  in  Table  1  of  the 
service  bulletin  as  permissible  combinations, 
no  further  action  is  required  by  this  AD. 

(2)  If  the  configuration  of  the  brake 
assemblies  is  not  specified  in  Table  1  of  the 
service  bulletin  as  a  permissible 
combination,  prior  to  further  flight, 


reconfigure  the  brake  assemblies,  in 
accordance  with  the  service  bulletin. 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safsty  may  be 
used  if  approved  by  the  Manager, 
hitemational  Branch,  ANM-116,  FAA, 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  oommentB  and  then 
send  it  to  the  Manager,  International  Branch. 
ANM-116. 

Note  2:  Infonnation  concerning  the 
existence  of  approved  alternative  method*  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  International  Braiich, 
ANM-116. 

(c)  ^ledal  flight  permits  may  be  issued  in 
accordance  writh  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(d)  The  actions  shall  be  done  in  accordance 
with  SAAB  Service  Bulletin  340-32-114, 
dated  May  4. 1998.  This  incorporation  by 
reference  was  approved  by  the  Director  of  the 
Federal  Register  in  accordance  with  5  U.S.C 
552(a)  and  1  CFR  part  SI.  Copies  may  be 
obtained  from  Saab  Aircraft  AB,  SAAB 
Aircraft  Product  Support.  S-581.88. 
Linkoping,  Swreden.  Copies  may  be  inspected 
at  the  FAA.  Transport  Airplane  Directorate, 
1601  Lind  Avenue,  SW.,  Renton. 
Washington:  or  at  the  Office  of  the  Federal 
Register.  800  North  Capitol  Street,  NW.,  suite 
700,  Washington,  DC 

Note  3:  The  subject  of  this  AD  is  addressed 
in  Swedish  airworthiness  directive  1-127. 
dated  May  5. 1998. 

(e)  This  amendment  becomes  effective  on 
November  27. 1998. 

Issued  in  Renton.  Washington,  on  October 
14. 1998. 

DarreU  M.  Pederson. 
Acting  Martager,  Transport  Airplane 
Directmate,  Aircraft  Certification  Service. 
(FR  Doc  98-28157  Filed  10-21-98;  8:45  am] 
muaia  cooc  4tta-i>-u 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14CFRPart39 

[Dodiet  Na  9»-NM-18SnAD;  Amendment 
39-IOeSO;  AD  96-22-04] 

BIN  2120-^kA64 

Airworthiness  Directives; 
Constmcdones  Aeronauticas,  S^ 
(CASA)  Modsl  0-212  Series  Aiqplanee 

agency:  Federal  Aviation 
Administration.  EXDT. 
action:  Final  rule. 

SUMMARY:  This  amendment  supersedes 
an  existing  airworthiness  directive  (AD), 
appUcable  to  all  CASA  Model  C-212 


series  airplanes,  that  currently  requires 
replacement  of  the  cover  of  the  power 
control  quadrant  pedestal  with  a  cover 
that  incorporates  slot  protection.  This 
amendment  requires  repetitive 
inspections  for  deterioration  or  damage 
of  dw  slot  protection  installed  in  the 
cover  of  the  power  control  quadrant 
pedestal.  This  amendment  also  requires 
eventual  modification  of  the  cover, 
wfaidi  constitutes  terminating  action  for 
the  repetitive  inspections.  This 
amendment  is  prompted  by  issuance  of 
mandatory  continuing  airworthiness 
information  by  a  fafeign  dvil 
airworthiness  authmity.  The  actions 
specified  by  this  AD  are  intended  to 
prevent  deterioration  of  the  slot 
protection  installed  in  the  cover  of  the 
power  control  quadrant  pedestal,  which 
could  allow  foreign  obiects  to  iam  or 
interfere  with  the  power  or  trim  control 
system  and  result  in  reduced 
controllability  of  the  airplane. 

DATES:  Effective  Novnnber  27. 1998. 

The  incorporation  by  refierenoe  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  November 
27. 1998. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Construcdones  Aeranauticas,  S.A., 
Getafe,  Madrid.  Spain.  This  information 
may  be  examined  at  the  Federal 
Aviation  Administration  (FAA). 
Transport  Airplane  Diiectcuate.  Rules 
Docd^et.  1601  Lind  Avenue.  SW., 
Renton,  Washington;  m  at  the  Office  of 
the  Federal  Register,  800  North  Capitol 
Street,  NW..  suite  700.  Washington.  DC 

FOR  FURTHER  MFORMATION  CONTACT: 
N<Hman  B.  Martenson.  Manager. 
International  Branch.  ANM-116,  FAA, 
TranspcHt  Airplane  Directorate.  1601 
Lind  Avenue,  SW.,  Renton,  Washington 
9805S-4056;  telephone  (425)  227-2110; 
fax  (425)  227-1149. 

SUPPI^MBITARY  ■TOWIATION.  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39) 
by  superseding  AD  87-05-05  R2. 
amendment  39-5968  (53  FR  26039,  July 
11.  1988).  which  is  applicable  to  all 
CASA  Model  C-212  series  airplanes, 
was  pubUshed  in  the  Federal  E^ister 
on  August  26, 1998  (63  FR  45419).  The 
action  proposed  to  require  repetitive 
inspections  for  deterioration  or  damage 
of  die  slot  protection  installed  in  the 
cover  of  the  power  control  quadrant 
pedestal.  The  action  also  proposed  to 
require  eventual  modification  of  the 
cover,  which  constitutes  terminating 
action  for  the  repetitive  inspections. 
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Comments 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  No 
comments  were  submitted  in  response 
to  the  proposal  or  the  FAA's 
determination  of  the  cost  to  the  public. 

Conclusion 

The  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed. 

Cost  Impact 

There  are  approximately  38  airplanes 
of  U.S.  registiV  that  will  be  affected  by 
this  AD. 

The  inspection  that  is  required  in  this 
new  AD  action  will  take  approximately 
1  work  hour  per  airplane  to  accomplish, 
at  an  average  labor  rate  of  $60  per  work 
hour.  Based  on  these  figures,  the  cost 
impact  of  the  inspection  required  by 
this  AD  on  U.S.  operators  is  estimated 
to  be  $2,280,  or  $60  per  airplane,  per 
inspection  cycle. 

Ilie  modification  that  is  required  in 
this  new  AD  action  will  take 
approximately  3  work  hours  per 
airplane  to  accomplish,  at  an  average 
labor  rate  of  $60  per  work  hour. 
Required  parts  %vill  cost  approximately 
$1 ,200  per  airplane.  Based  on  these 
figures,  the  cost  impact  of  the 
modification  required  by  this  AD  on 
U.S.  operators  is  estimated  to  be 
$52,440,  or  $1,380  per  airplane. 

The  cost  impact  figures  discussed 
above  are  baaed  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  future  if  this  AD 
were  not  adopted. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above.  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 


Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  AOOREtSCS. 

List  ofSoblacts  in  14  CFR  Pari  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoptioii  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administraticm  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C  106(g).  40113. 44701. 

139.13    [Amended] 

2.  Section  39.13  is  amended  by 
removing  amendment  39-5968  (53  FR 
26039,  )uly  11. 1988).  and  by  adding  a 
new  airworthiness  directive  (AD), 
amendment  39-10850,  to  read  as 
follows: 


S^  (CASA):  Amendment  3»-10e50. 
Docket  9a-NM-18&-AD.  Supersedes  AO 
87-0S-05  R2,  amendment  3»-5968. 

ApplicabiJity:  Model  C-212  series 
airplanes,  as  listed  in  CASA  C-212  Service 
Bulletin  212-76-08.  dated  April  12, 1993: 
certificated  in  any  category. 

Male  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
ovimer/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (c)(1)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  deterioration  of  the  slot 
protection  installed  in  the  cover  of  the  power 
control  quadrant  pedestal,  which  could  allow 
foreign  objects  to  jam  or  interfere  with  the 
power  or  trim  control  system  and  result  in 
reduced  controllability  of  the  airplane, 
accomplish  the  following: 

(a)  Within  300  hours  time-in-service  or  3 
months  after  the  effective  date  of  this  AD, 
whichever  occurs  first,  perform  a  visual 
inspection  for  deterioration  or  damage  of  the 


slot  protection  installed  in  the  cover  of  the 
power  control  quadrant  pedestal. 

(1)  If  no  deterioration  or  damage  is 
detected,  repeat  the  inspection  thereafter  at 
intervals  not  to  exceed  300  hours  time-in- 
service  or  3  months,  whichever  occurs  first 

(2)  If  any  deterioration  or  damage  is 
detected,  or  if  no  slot  protection  is  installed, 
prior  to  further  flight,  accomplish  the 
modification  required  by  paragraph  (b)  of  this 
AD. 

(b)  Within  12  months  after  the  effective 
date  of  this  AD,  modify  the  cover  of  the 
power  control  quadrant  pedestal  by  installing 
new,  improved  slot  protection,  in  accordanoa 
with  CASA  C-212  Service  Bulletin  SB-212- 
76-08,  dated  April  12, 1993.  Such 
modification  constitutes  terminating  action 
for  the  inspection  raquirements  of  paragraph 
(a)  of  this  AD. 

(c)(1)  An  alternative  method  of  compliance 
or  adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
International  Branch.  ANM-116,  FAA, 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  International  Branch, 
ANM-116. 

(2)  Alternative  methods  of  compliance, 
approved  previously  in  accordance  with  AD 
87-05-05  R2,  amendment  39-5968.  are  not 
considered  to  be  approved  as  alternative 
methods  of  compliance  with  this  AD. 

Mela  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
OMnpliance  with  this  AD,  if  any,  may  be 
obtained  from  the  International  Branch, 
ANM-116. 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(e)  The  modification  shall  be  done  in 
accordance  with  CASA  C-212  Service 
Bulletin  SB-212-76-08,  dated  April  12. 
1993.  This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Risgister  in  accordance  with  5  U.S.C  552(a) 
and  1  CFR  part  51.  Copies  may  be  obtained 
from  Construcciones  Aeronauticas.  S.A., 
GetafiB,  Madrid.  Spain.  Copies  may  be 
inspected  at  the  FAA.  Transport  Airplane 
Directorate.  1601  Und  Avenue,  SW.,  Renton, 
Washington;  or  at  the  Office  of  the  Federal 
Register,  800  North  Capitol  Street,  NW..  suite 
700,  Washington,  DC 

Note  3:  The  subject  of  this  AD  is  addressed 
in  Spanish  airworthiness  directive  04/96, 
dated  May  13, 1996. 

(f)  This  amendment  becomes  effective  on 
November  27, 1998. 

Issued  in  Renton,  Washington,  on  October 
14, 1998. 

DarreU  M.  Psdaraon. 

Acting  Sianager,  Tmnsport  Airplane 
Directorate,  Aircraft  Certification  Service, 
lilt  Doc.  98-28158  Filed  10-21-98;  8:45  am) 
MLUNO  COM  4tl»-ta-U 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  82-CE-36-nAD:  Amendment  39- 
10852:  AD  83-22-01  R1] 

RIN  2120tAA64 

Airworthiness  Directives;  The  New 
Piper  Aircraft,  Inc.;  Models  PA-23-235, 
PA-23-250.  and  PA-€23-250  Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule;  correction. 

SUMMARY:  This  amendment  clarifies 
information  contained  in  Airworthiness 
Directive  (AD)  83-22-01 ,  which 
currently  requires  inserting  certain  zero 
fiiel  weight  limitations  into  the 
Limitations  Section  of  the  airplane  flight 
manual  (AFM)  on  certain  The  New 
Piper  Aircraft,  Inc.  (Piper)  Models  PA- 
23-235.  PA-23-250.  and  PA-E23-250 
airplanes.  The  FAA  has  received  reports 
that  reference  in  the  AD  to  two  of  the 


AFM  reports  contains  incorrect 
information.  In  particular,  reference  to 
Report  1308.  Revision  B.  contains  the 
words  "normally  aspirated";  and 
reference  to  Report  1360,  Revision  B. 
contains  the  word  "Turbocharged." 
These  references  should  be  removed. 
This  document  clarifies  AD  83-22-01 
by  removing  the  words  "normally 
aspirated"  and  "Turbocharged"  from 
the  reference  to  these  reports.  The 
actions  specified  in  this  AD  are 
intended  to  continue  to  prevent  possible 
wing  structure  damage  caused  by 
excessive  fuel  weight,  which  could 
result  in  loss  of  control  of  the  airplane. 
EFFECTIVE  DATE:  November  25, 1998. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Central  Region, 
Oflice  of  the  Regional  Counsel, 
Attention:  Rules  Docket  No.  82-CE-36- 
AD,  Room  1558,  601  E.  12th  Street, 
Kansas  City,  Missouri  64106. 

The  AFM  reports  referenced  in  this 
AD  may  be  obtained  from  The  New 
Piper  Aircraft,  Inc.,  Customer  Services, 


2926  Piper  Drive,  Vero  Beach,  Florida 
32960.  This  information  may  also  be 
examined  at  the  Federal  Aviation 
Administration  (FAA),  Central  Region, 
Office  of  the  Regional  Counsel, 
Attention:  Rules  Docket  No.  82-CE-36- 
AD,  Room  1558,  601  E.  12th  Street, 
Kansas  City,  Missouri  64106. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
William  Herderich,  Aerospace  Engineer. 
FAA.  Atlanta  Aircraft  Certification 
Office,  One  Crown  Center.  1895  Phoenix 
Boulevard,  suite  450,  Atlanta,  GA 
30349;  telephone:  (770)  703-6084; 
facsimile:  (770)  703-6097. 

SUPPLBiENTARY  INFORMATION: 

-     Discussion 

AD  83-22-01,  Amendment  39-4758, 
currently  requires  inserting  certain  zero 
fuel  weight  limitations  into  the 
Limitations  Section  of  the  airplane  flight 
manual  (AFM)  on  The  New  Piper 
Aircraft,  Inc.  (Piper)  Models  PA-23- 
235,  PA-23-250.  and  PA-E23-250 
airplanes.  These  limitations  are 
included  in  the  following  reports: 


Airplane  Model 

Serial  NurTt>ers 

Report 

PA-23-235 

PA-23-250 ». 

PA-23-250 _ 

27-505  through  27-622 „ 

27-1  through  27-1999 

27-2000  through  27-2504 

Report  1207.  Rev.  B. 
Report  1036.  Rev.  B. 
Report  1204.  Rev.  C. 

PA-23-250  

27-2505  through  27-3836;  and  27-3838  through  27-3943 „-     

27-2505  through  27-3836:  and  27-3838  through  27-3943 

Report  1306.  Rev.  B 

PA-23-250     

(4800  ts.  Gross  weight). 
Report  1360,  Rev.  B 

PA-23-250 . 

PA-23-250 

PA-23-250 „ 

PA-E23-250 

27-3a37,  27-3944  through  27-4425,  and  27-4427  through  27-4523  

27-^*426,  27-4574  thro«jgh  27-7554168  

7654001  and  up 

27-2505  ttvouoh  27-3836  and  27-3838  throuoh  27-3943    

(5200  ts.  Gross  weight). 
Report  1520.  Rev.  B. 
Report  16.10.  Rev.  17. 
Report  1948.  Rev.  13. 
Report  1378.  Rev.  B. 
Report  1521.  Rev.  B. 
Report  1631,  Rev.  B. 
Report  2049, 
Amendment  5. 

PA-E23-250  

PA-E23-250  

PA-E23-250  

27-3837,  27-3944  through  27-4425;  and  27-4427  through  27-4573  

27-4426  and  27-4574  through  27-7554168  „ 

27-7654001  and  up - 

Need  for  the  Correction 

The  FAA  has  received  reports  that 
reference  in  the  AD  to  two  of  the  AFM 
reports  contains  incorrect  information. 
In  particular,  reference  to  Report  1308, 
Revision  B.  contains  the  words 
"normally  aspirated";  and  reference  to 
Report  1360.  Revision  B.  contains  the 
word  "Turbocharged."  Both  of  these 
reports  apply  to  both  normally  aspirated 
and  tiubocharged  airplanes. 

Consequently,  the  FAA  has 
determined  that  there  is  a  need  to  clarify 
AD  83-22-01  to  eliminate  any 
confusion  concerning  the  particular 
report  that  the  owners/operators  of  the 
affected  airplanes  need  to  incorporate 
into  their  AFM. 

Correction  of  Publication 

This  dociunent  clarifies  the  intent  of 
AD  83-22-01  by  eliminating  reference 


to  "normally  aspirated"  and 
"Turbocharged"  in  the  applicable 
reports.  This  document  also  adds  the 
amendment  to  section  39.13  of  the 
Federal  Aviation  Regulations  (14  CFR 
39.13). 

Since  this  action  only  clarifies  the 
intent  of  AD  83-22-01.  it  has  no  adverse 
economic  impact  and  imposes  no 
additional  biuden  on  any  person  than 
would  have  been  necessary  by  the 
existing  AD.  Therefore,  the  FAA  has 
determined  that  prior  notice  and 
opportunity  for  public  comment  are 
unnecessary. 

List  ofSulHects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 


Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.Q  106(g).  40113. 44701. 

f39.13    [Amended] 

2.  Section  39.13  is  amended  by 
removing 
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Airworthiness  Directive  (AD)  83-22- 
01,  Amendment  39-4758,  and  by  adding 
a  new  AD  to  read  as  follows: 

S3-22-01  R1  The  New  Piper  Aircraft,  Inc.: 

Amendment  39-10852:  Docket  No.  82- 
CE-36-AD;  Revises  AD  83-22-01. 
Amendment  39-4758. 
Applicability:  The  following  models  and 
serial  numtwrs,  certiflcated  in  any  category: 


Model 

Serial  Numbers 

PA-23-235  

PA-23-250  

PA-E23-250  .... 

27-505  through  27-€22. 

27-1  and  up. 

27-2505  through  27- 
7554168,  and  27- 
7654001  and  up 

1 1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 


provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/ofterator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (e)  of  this  AD. 

The  request  should  include  an  assessment 
of  the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
s(>eciric  profKMed  actions  to  address  it. 

Compliance:  Required  as  indicated  in  the 
body  of  this  AD,  unless  already 
accomplished. 

To  prevent  possible  wing  structure  damage 
caused  by  excessive  fuel  weight,  which  could 
result  in  loss  of  control  of  the  airplane, 
accomplish  the  following: 


(a)  Within  30  days  after  the  effiactive  date 
of  this  AD,  unless  already  accomplished 
(compliance  with  AD  83-22-01),  insert  a 
copy  of  this  AD  into  the  Limitations  Section 
of  the  airplane  flight  manual  (AFM),  and 
of>erate  the  airplane  in  accordance  with  the 
Zero  Fuel  Weight  Limitations  specified 
below: 

(1)  Models  PA-23-235  and  PA-23-250  (S/ 
N's  27-1  through  27-1999)  airplanes:  Zero 
Fuel  weight— 4,000  lbs. 

(2)  Models  PA-23-250  and  PA-E23-250 
(serial  number  27-2000  and  up)  airplanes: 
Zero  Fuel  weight  (normally  aspirated)— 4,400 
lbs.;  (Turbo-charged) — 4.500  lbs. 

(b)  Within  12  months  after  November  3, 
1983  (the  effective  date  of  AD  83-22-01)  or 
prior  to  further  flight  after  the  effective  date 
of  this  AD,  whichever  occurs  later, 
incorporate  the  appropriate  AFM  report  as 
follows: 


Airplane  Model 

PA-23-235  

PA-23-250  

PA-23-250  

PA-23-250  

PA-23-250  

PA-23-250  

PA-23-250  

PA-23-250 ~. 

PA-E23-250  

PA-E23-250  _ 

PA-E23-250  

PA-E23-250  


Serial  Numbers 


Report 


27-505  through  27-622 

27-1  through  27-1999 

27-2000  through  27-2504 

27-2505  through  27-.3836:  and  27-3838  through  27-3943 

27-2505  through  27-3836;  and  27-3838  through  27-3943 

27-3637,  27-3944  through  27-4425.  and  27-4427  through  27-4523 

27-4426,  27-4574  through  27-7554168  

7664001  and  up 

27-2505  through  27-3836,  and  27-3838  through  27-3943 

27-3837.  27-3944  through  27-4425;  and  27-4427  through  27-4573 

27-4426  and  27-4574  through  27-7554168  

27-7654001  and  up 


Report  1207,  Rev.  B. 
Report  1 036.  Rev.  B. 
Rejjort  1204.  Rev.  C. 
Report  1308.  Rev.  B 
(4800  it».  Gross  weight). 
Report  1360.  Rev.  B 
(5200  Rjs.  Gross  weight). 
Report  1520,  Rev.  B. 
Report  1630,  Rev.  17. 
Report  1948,  Rev.  13. 
Report  1378,  Rev.  B. 
Report  1521,  Rev.  B. 
Report  1631,  Rev.  B. 
Report  2049,  AmerxJment  5. 


(c)  The  actions  required  by  this  AD  may  he 
performed  by  the  owner/operator  holding  at 
least  a  private  pilot  certificate  as  authorized 
by  section  43.7  of  the  Federal  Aviation 
Regulations  (14  CFR  43.7),  and  must  be 
entered  into  the  aircraft  records  showing 
compliance  with  this  AD  in  accordance  with 
section  43.9  of  the  Federal  Aviation 
Regulations  (14  CFR  43.9). 

(d)  Special  flight  permits  may  he  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(e)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  equivalent  level  of  safety  may  be 
approved  by  the  Manager.  Atlanta  Aircraft 
Certification  Office  (ACO).  One  Crown 
Center.  1895  Phoenix  Boulevard,  suite  450. 
Atlanta.  GA  30349. 

(1)  The  request  shall  l>e  forwarded  through 
an  appropriate  FAA  Maintenance  Inspector, 
who  may  add  comments  and  then  send  it  to 
the  Manager.  Atlanta  ACO. 

(2)  Alternative  methods  of  compliance 
approved  in  accordance  with  AD  83-22-01 
(revised  by  this  action)  are  considered 
approved  as  alternative  methods  of 
compliance  for  this  AD. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD.  if  any.  may  be 
obtained  from  the  Atlanta  AGO. 


(f)  The  AFM  reports  referenced  in  this  AD 
may  be  obtained  from  The  New  Piper 
Aircraft.  Inc..  Customer  Services.  2926  Piper 
Drive.  Vero  Beach.  Florida  32960.  These 
documents  may  l>e  examined  at  the  FAA, 
Central  Region,  Office  of  the  Regional 
Counsel.  Room  1558. 601  E.  12th  Street. 
Kansas  City.  Missouri  64106. 

(g)  This  amendment  revises  AD  83-22-01, 
Amendment  39-4758. 

(h)  This  amendment  l>ecomes  effective  on 
November  25. 1998. 

Issued  in  Kansas  City.  Missouri,  on 
October  15. 1998. 
Michael  GaUagher, 

Manager,  Small  Airplane  Directorate,  Aircraft 
Certification  Service. 

|FR  Doc.  98-28301  Filed  10-21-98;  8:45  am) 
MLLMO  COM  4eia-i>-u 


DEPARTMEHT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  71 

(Airspace  Dodwt  No.  98-ASO-14] 

Establishinent  Of  Class  D  Airspace;  . 
AltMmarle.  NC 

AOENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 


ACTION:  Final  rule. 


SUMMARY:  This  amendment  establishes 
Class  D  airspace  at  Albemarle,  NC.  The 
North  Clarolina  Air  National  Guard  has 
installed  a  control  tower  at  the  Stanly 
County  Airport.  As  a  result.  Class  D 
surface  area  airspace  is  required  when 
the  control  tower  is  open  to 
accommodate  current  Standard 
Instrumnent  Approach  Procedures 
(SIAPs)  and  for  Instnunent  Flight  Rules 
(IFR)  operations  at  the  airport.  This 
action  establishes  Class  D  airspace 
extending  upward  from  the  surface  to 
and  including  3.100  feet  MSL  within  a 
3.9-mile  radius  of  the  Stanly  County 
Airport.  Control  tower  hours  of 
operation  are  tentatively  scheduled  for 
1300-2100.  Tuesday  through  Saturday. 
EFFECTIVE  DATE:  0901  UTC,  January  28. 
1999. 

FOR  FURTHER  INFORMATION  CONTACT: 
Nancy  B.  Shelton.  Manager.  Airspace 
Branch.  Air  Traflic  Division.  Federal 
Aviation  Administration,  P.O.  Box 
20636.  Atlanta.  Georgia  30320; 
telephone  (404)  305-5586. 
SUPPLEMENTARY  INFORMATION: 

History 

On  August  27. 1998.  the  FAA 
proposed  to  amend  part  71  of  the 
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Federal  Aviation  Regulations  (14  CFR 
part  71)  by  establishing  Class  D  airspace 
at  Albermarle.  NC  (63  FR45777).  This 
action  provides  adequate  Class  D 
airspace  for  IFR  operations  at  Stanly 
County  Airport.  EJesignations  for  Class  D 
airspace  extending  upward  from  the 
surface  of  the  earth  are  published  in 
FAA  Order  7400.9F  dated  September 
10, 1998,  and  effective  September  16, 
1998.  which  is  incorporated  by 
reference  in  14  CFR  part  71.1.  The  Class 
D  designation  listed  in  this  document 
will  be  pubhshed  subsequently  in  the 
Order. 

Interested  parties  were  invited  to 
participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
No  comments  objecting  to  the  proposal 
were  received. 

The  Rule 

This  amendment  to  part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  71)  establishes  Class  D  airspace  at 
Albemarle.  NC.  The  North  Carolina  Air 
National  Guard  has  installed  a  control 
tower  at  the  Stanly  County  Airport.  As 
a  result.  Class  D  surfiace  area  airspace  is 
required  when  the  control  tower  is  open 
to  accommodate  current  Standard 
Instrument  Approach  Procedures 
(SIAPs)  and  for  Instrument  FUght  Rules 
(IFR)  operations  at  the  airport.  This 
action  estabUshes  Class  D  airspace 
extending  upward  from  the  surface  to 
and  including  3.100  feet  MSL  within  a 
3.9-mile  radius  of  the  Stanly  County 
Airport.  Control  tower  hours  of 
operation  are  tentatively  scheduled  for 
1300-2100,  Tuesday  through  Saturday. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  r^ulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It,  therefore,  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  imder  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
Regulatory  Evaluation,  as  the 
anticipated  impact  is  so  minimal.  Since 
this  is  a  routine  matter  that  wiU  only 
affect  air  traffic  procedures  and  air 
navigation,  it  is  certified  that  this  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  imder  the  criteria  of  the 
Regulatory  Flexibility  Act. 

Lilt  of  Subfects  in  14  CFR  Part  71 

Airspwce.  Incorporation  by  reference. 
Navigation  (air). 


Adoptioii  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  follows: 

PART  71— DESIGNATION  OF  CLASS  A. 
CLASS  B.  CLASS  C.  CLASS  D  AND 
CLASS  E  AIRSPACE  AREAS; 
AIRWAYS;  ROUTES;  AND  REPORTING 
POINTS 

1.  The  authority  citation  lor  14  CFR 
part  71  continues  to  read  as  follows: 

AntlMfity:  49  U.S.C  106(g).  40103. 40113, 
40120:  EO  10854.  24  FR  9565,  3  CFR,  1959- 
1963  Comp..  p.  389. 


171.1    [An 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  Federal  Aviation 
Administration  Order  7400.9F,  Airspace 
Designations  and  Reporting  Points, 
dated  September  10, 1998,  and  effective 
September  16. 1998.  is  amended  as 
follows: 

Paragraph  5000    Class  D  Airspace 


ASO  NC  D  Albennarle.  NC  (New] 

Stanly  County  Airport 

(Lat.  35''24'55"  N.  long.  80'*09'03"  W) 

That  airspace  extending  upward  from  the 
surface  to  and  including  3,100  feet  MSL 
within  a  3.9-mile  radius  of  Stanly  County 
Airport.  This  Class  D  airspace  area  is 
effective  during  the  specific  dates  and  times 
established  in  advance  by  a  Notice  to 
Airmen.  The  effective  date  and  time  will 
thereafter  lie  continuously  published  in  the 
Airport/Facility  Directory. 
•         •         •         •         • 

Issued  in  Collie  Paik.  Georgia,  on  October 
13, 1998. 
KickMckaB, 

Acting  Air  Traffic  Division  Manager,  Southern 
Reffon. 

(FR  Doc.  98-28372  Filed  10-21-98;  8:45  am] 
■auNO  cooc  4tte-is-ai 


DEPARTMENT  OF  TRANSPORTATION 

Federal  AvtaUon  AdmlnisliaAlun 

14CFRPart71 

[Alrapece  Dodwt  No.  SS-ASO-iq 

EstabiMiment  of  Class  D  Airspace; 
Conoofd.NC 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  establishes 
Class  D  airspace  at  Concord,  NC  The 
aty  of  Concord,  North  Carolina,  has 
installed  a  control  tower  at  the  Concord 
Regional  Airport,  As  a  result.  Class  D 
surface  area  airspace  is  required  when 


the  control  tower  is  open  to 
accommodate  ctirrent  Standard 
Instrument  Approach  Procedures 
(SIAPs)  and  for  Instnunent  Flight  Rules 
(IFR)  operations  at  the  airport.  This 
action  estabUshes  Class  D  airspace 
extending  upward  from  the  surface  to 
and  including  3,200  feet  MSL  within  a 
4-niile  radius  of  the  Concord  Regional 
Airport.  Control  tower  hours  of 
operation  are  tentatively  scheduled  for 
0700-2300,  daily. 
EFFECnvr  DATE:  0901  UTC,  January  28. 

FOR  FURTHER  MFORMATKM  CONTACT: 
Nancy  B.  Shelton.  Manager.  Airspace 
Brandi,  Air  Traffic  Division.  Federal 
Aviation  Administration.  P.O.  Box 
20636,  AtlanU,  Georgia  30320; 
telephone  (404)  305-5586. 
SUPPIXMENTARY  MF0NMAT10N: 

Hiatary 

On  August  31, 1998,  the  FAA 
proposed  to  amend  part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  71)  by  estabUshhig  Class  D  airspace 
at  Concord.  NC  (63  FR  46204).  This 
action  provides  adequate  Class  D 
airspace  for  IFR  operations  at  Concord 
Regional  Airport.  Designations  for  Class 
D  airspace  extending  upward  from  the 
surface  of  the  earth  are  published  in 
FAA  Order  7400.9F  dated  September 
10, 1998,  and  effective  September  16, 
1998,  which  is  incorporated  by 
reference  in  14  CFR  part  71.1.  The  Class 
D  designation  listed  in  this  dociunent 
will  be  published  subsequently  in  the 
Order. 

Interested  parties  were  invited  to 
participate  in  this  rulemaking 
proceeding  by  submitting  wnritten 
comments  oa  the  proposal  to  the  FAA. 
No  comments  obiecting  to  the  proposal 
were  received. 

llwRide 

This  amendment  to  part  71  of  the 
Federal  Aviation  Regulatians  (14  CFR 
part  71)  establishes  Class  D  airspace  at 
Concord,  NC.  The  Qty  of  Concord. 
North  Carolina,  has  installed  a  cootrol 
towCT  at  the  Concord  Regional  Airport 
As  a  result.  Class  D  surfeoe  area  airspace 
is  required  when  the  omtrol  tower  is 
open  to  accommodate  cturent  Standard 
Instrument  Approach  procedures 
(SIAPs)  and  for  Instriiment  Flight  Rules 
(IFR)  operations  at  the  airport.  This 
actitm  estabUshes  Class  D  airspace 
extending  upward  from  the  surface  to 
and  including  3,200  feet  MSL  within  a 
4-mile  radius  of  the  Concord  Regional 
Airport.  Control  toww  hours  of 
operation  are  tentatively  scheduled  for 
0700-2300,  daily. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  estabUshed 


Usuad  in  CqUaga  Pirk.  Gaoifia.  on  October 
13. 19M. 
SickMcLMB. 

Acting  Air  Traffic  Division  Managar,  Southern 
Begion. 
(FR  Doc  98-28379  Filed  10-21-98: 8:45  am] 
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body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It.  therefoi-e.  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034:  February  26, 1979):  and  (3) 
does  not  warrant  preparation  of  a 
Regulatory  Evaluation,  as  the 
anticipated  impact  is  so  minimal.  Since 
this  is  a  routine  matter  that  will  only 
affect  air  traffic  procedures  and  air 
navigation,  it  is  certified  that  this  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  under  the  criteria  of  the 
Regulatory  Flexibility  Act. 


DEPARTMENT  OF  TRANSPORTATION 
reoarai  Avianon  Aonimiswsiion 


Lial  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

Adoptien  eflke . 


14  cm  Part  71 
[Doctat  Na  tt-ASO-iq 

AfiMndnMdt  of  Clasa  E 

AQfNCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Final  rule. 


In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  follows: 

PART  71— OESIQNATION  OF  CLASS  A. 
CLASS  B.  CLASS  C.  CLASS  D  AND 
CLASS  E  AIRSPACE  AREAS; 
AIRWAYS;  ROUTES,  ANO  REPORTWIQ 
POVfTS 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Aalkerllr.  49  U.S.C  10e(g).  40103. 40113, 
40120:  EO  10854.  24  FR  9565.  3  CFR.  1959- 
1963Comp..p.  389. 

|71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  Federal  Aviation 
Administration  Order  7400.9F,  Airspace 
Designations  and  Reporting  Points, 
dated  September  10.  1998.  and  efiective 
September  16. 1996,  is  amended  as 
follows: 

Paragraph  5000    Qass  D  Airspace 


ASO  NC  D  Concord,  NC  (New) 

Concord  Regional  Airport 
(Lat  35*23'07"  N.  long.  80*42'35"  W) 
That  airspace  extending  upward  from  the 
turfKa  to  and  including  3.200  feet  MSL 
within  a  4-mile  radius  of  Concord  Regional 
Airport.  This  Class  D  airspace  area  it 
eflective  during  the  speciHc  dates  and  tiroes 
established  in  advance  by  a  Notice  to 
Airmen.  The  effective  date  and  time  will 
thereafter  be  continuously  published  in  the 
Airport/Facility  Directory. 


r:  This  amendment  modifies 
Class  E  airspace  at  Chester,  SC.  A  Non- 
directional  Beacon  (NDB)  Rim«vay 
(RWY)  35  Standard  Instrument 
Approach  Procedure  (SIAP)  has  been 
developed  for  Chester  Mimicipal 
Airport.  As  a  result,  additiooaJ 
controlled  airspace  extending  upward 
from  700  feet  Above  Ground  Level 
(ACL)  is  needed  to  accommodate  the 
SIAP  at  Cluster  Municipal  Airport.  The 
Class  E  airspace  has  been  increased 
from  a  6.4  to  a  7-mile  radius  of  the 
Chester  Municipal  Airport. 
EFFECTIVE  DATE:  0901  UTC,  January  28, 
1999. 

FOM  FURTHER  IfORiUTlOW  CONTACT: 
Nancy  B.  Shelton,  Manager,  Airspace 
Branch,  Air  Traffic  Division.  Federal 
Aviation  Administration.  P.O.  Box 
20636,  Atlanta,  Georgia  30320; 
telephone  (404)  305-5586. 
SUPPLEMENTARY  MFORMATION: 

History 

On  August  27, 1998,  the  FAA 
proposed  to  amend  part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  71)  by  amending  Class  E  airspace 
at  Chester,  SC.  (63  FR  45778).  This 
action  provides  adequate  Class  E 
airspace  for  IFR  operations  at  Chester 
Municipal  Airport.  Designations  for 
Class  E  airspace  extending  upward  from 
700  feet  or  more  above  the  surface  of  the 
earth  are  published  in  FAA  Order 
7400.9F,  dated  September  10, 1998,  and 
effective  September  16, 1998,  which  is 
incorporated  by  reference  in  14  CFR 
part  71.1.  The  Class  E  airspace 
designation  listed  in  this  doctunent  will 
be  published  subsequently  in  the  Order. 

Interested  parties  were  invited  to 
participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  tn  the  FAA. 


No  comments  objecting  to  the  proposal 
were  received. 

The  Rule 

This  amendmoit  to  part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  71)  modifies  Clua  E  airspace  at 
Chester,  SC.  A  NDB  RWY  35  SIAP  has 
been  developed  for  Chester  Municipal 
Airport.  Additional  controlled  airspace 
extending  upwrard  from  700  feet  AGL  is 
needed  to  accommodate  the  SIAP  and 
for  IFR  operations  at  Chester  Municipal 
Airport. 

Ine  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It,  therefore,  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regiilatory  PoUdes  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
Regulatory  Evaluation,  as  the 
anticipated  impact  is  so  minimal.  Since 
this  is  a  routine  matter  that  will  only 
affect  air  traffic  procedures  and  air 
navigation,  it  is  certified  that  this  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  under  the  criteria  of  the 
Regulatory  Flexibility  Act. 

List  of  Subjects  ia  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

Adoptioa  of  the  Amendment 

In  consideration  of  the  fnegoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  follows: 

PART  71-4>ESIQNAT10N  OF  CLASS  A. 
CLASS  B,  CLASS  C.  CLASS  D  AND 
CLASS  E  AIRSPACE  AREAS; 
AIRWAYS;  ROUTES;  AND  REPORTING 
POINTS 

1.  The  authority  citation  for  14  CFR 
fMrt  71  continues  to  read  as  follows: 

AutlMrily:  49  U.S.C  i06(g).  40103.  40113. 
40120;  EO  10854.  24  FR  9565.  3  CFR  1959- 
1963Comp..p.  389. 

S71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1.  of  Federal  Aviation 
Administration  Order  7400.9F.  Airspace 
Designations  and  Reporting  Points, 
dated  September  10, 1998,  and  effective 
September  16, 1998,  is  amended  as 
follows: 

Paragraph  6O05    Qass  E  Airspace  Areas 
Extending  Upward  From  700  Feet  or  More 
Above  the  Surface  of  the  Earth 
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ASO  SC  ES  Chester.  SCIReviaed] 

Chester  Municipal  Airport,  SC 

(Lat.  34''47'22'TM,  long.  81»11'45"W) 
That  airspace  extending  upward  from  700 

feet  or  more  above  the  surfece  of  the  earth 

within  a  7-mile  radius  of  Chester  Municipal 

Airport. 

Issued  in  College  Parii,  Georgia,  on  October 
13, 1998. 
RickMcLewi. 

Acting  Air  Traffic  Division  Manager,  Southern 
Region. 

(FR  Doc  9a-28371  FUed  10-21-98;  8:45  am) 
BNJJNO  OOOC  4S1S-1S-M 


DEPARTMENT  OF  TRANSPORTATION 
Federal  AviafUon  Administration 
14CFRPart71 

(Alrapaoe  Docket  No.  9e-ACE-301 

Amendment  to  Class  E  Alrspaos; 
ForastClty.lA 

AGENCY:  Federal  Aviation 
Administration,  DOT. 

ACTION:  Direct  final  rule;  confirmation  of 
effective  date. 


f:  This  document  confirms  the 
effective  date  of  a  direct  final  rule  which 
revises  Class  E  airspace  at  Forest  Qty, 
lA. 

DATES:  The  direct  final  rule  published  at 
63  FR  42694  is  effective  on  0901  UTC, 
December  3, 1998. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kathy  Randolph.  Air  Traffic  Division. 
Airspace  Branch.  ACE-520C.  Federal 
Aviation  Administration,  601  East  12th 
Street,  Kansas  City,  Missouri  64106; 
telephone:  (816)  426-3408. 

SUPPLEMENTARY  INFORMATION:  The  FAA 
pubUshed  this  direct  final  rule  with  a 
request  for  comments  in  the  Federal 
Roister  on  August  11. 1998  (63  FR 
42694).  The  FAA  uses  the  direct  final 
rulemaking  procedure  for  a  non- 
controversial  rule  where  the  FAA 
believes  that  there  will  be  no  adverse 
public  comment.  This  direct  final  rule 
advised  the  public  that  no  adverse 
comments  were  anticipated,  and  that 
unless  a  written  adverse  comment,  or  a 
written  notice  of  intent  to  submit  such 
an  adverse  comment,  were  received 
within  the  comment  period,  the 
regulation  would  become  effective  on 
December  3, 1998.  No  adverse 
comments  were  received,  and  thus  this 
notice  confirms  that  this  direct  final  rule 
will  become  effective  on  that  date. 


Issued  in  Kansas  City.  MO  on  October  1. 
1998. 

Herman  |.  Lyons,  Jr.. 

Manager,  Air  Traffic  Division,  Central  Repon. 
(FR  Doc.  98-28376  Filed  10-21-98;  8:45  am) 
MLUNO  OOOC  4»1»-1S-M 

DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14CFRPart71 

[Airapace  Docket  No.  96-ACE-3q 

Amandmant  to  Class  E  Alrspaoa; 
Baati1ca.NE 

agency:  Federal  Aviation 
Administration.  DOT. 

ACTION:  Direct  final  rule;  confirmation  of 
effective  date. 

summary:  This  doctunent  confirms  the 
effective  date  of  a  direct  final  rule  which 
revises  Class  E  airspace  at  Beatrice.  NE. 

DATES:  The  direct  final  rule  published  at 
63  FR  44125  is  efiiective  on  0901  UTC. 
December  3, 1998. 

FOR  FURTHER  MFORMATION  CONTACT: 
Kathy  Randolph,  Air  Traffic  Division, 
Airspace  Branch,  ACE-520C,  Federal 
Aviation  Administration,  601  East  12th 
Street,  Kansas  City,  Missouri  64106; 
telephone:  (816)  426-3408. 

SUPPI^MENTARY  INFORMATION:  The  FAA 
published  this  direct  final  rule  with  a 
request  for  comments  in  the  Federal 
Roister  on  August  18. 1998  (63  FR 
44125).  The  FAA  uses  the  direct  final 
rulemaking  procedure  for  a  non- 
controversial  rule  where  the  FAA 
believes  that  there  will  be  no  adverse 
public  comment.  This  direct  final  rule 
advised  the  public  that  no  adverse 
comments  were  anticipated,  and  that 
unless  a  written  adverse  comment,  or  a 
written  notice  of  intent  to  submit  such 
an  adverse  comment,  were  received 
within  the  comment  period,  the 
regulation  would  become  effective  on 
December  3, 1998.  No  adverse 
comments  were  received,  and  thus  this 
notice  confirms  that  this  direct  final  rule 
will  become  effective  on  that  date. 

Issued  iuKansas  City.  MO  on  October  1, 
1998. 

HermaB  |.  Lyoas,  fr.. 

Manager,  Air  Traffic  Division.  Central  Region. 
[FR  Doa  98-28375  Filed  10-21-98;  8:45  ami 
BLUNQ  OOOC  4»1«-1S-M 


DEPARTMENT  OF  TRANSPORTATION 
Fadacal  Aviation  Administration 
14  CFR  Part  71 


I 


DoGtotNo.te-ACE-31] 


AmendnMnt  to  Claaa  E  Aifinara 
r.lA 


AQBICY:  Federal  Aviation 
Administration.  DOT. 
ACTION:  Direct  final  rule;  confirmation  of 
effective  date. 


:  This  document  confirms  the 
effective  date  of  a  direct  final  rule  which 
revises  Class  E  airspace  at  Spencer,  lA. 
DATES:  The  direct  final  rule  published  at 
63  FR  42695  is  effective  on  0901  UTC. 
December  3. 1998. 
FOR  FURTHER  SIFORMATION  CONTACT: 
Kathy  Randolph.  Air  Traffic  Division. 
Air^Mce  Branch.  ACE-520C.  Federal 
Aviation  Administration.  601  East  12th 
Street,  Kansas  Qty,  Missoiui  64106; 
telephone:  (816)  426-3408. 
SUPPLBieiTARY  MFORMATION:  The  FAA 
published  this  direct  final  r\ile  with  a 
request  for  comments  in  the  Federal 
Register  cm  August  11, 1998  (63  FR 
42695).  The  FAA  uses  the  direct  final 
rulonaking  procedure  for  a  non- 
controversial  rule  where  the  FAA 
believes  that  there  will  be  no  adverse 
public  commrait.  This  direct  final  rule 
advised  the  public  that  no  adverse 
comments  were  anticipated,  and  that 
unless  a  written  comment,  or  a  written 
notice  of  intent  to  submit  such  an 
adverse  comment,  were  received  within 
the  comment  period,  the  regulaticm 
would  become  effective  on  December  3, 
1998.  No  adverse  comments  were 
received,  and  thus  this  notice  confirms 
that  this  direct  final  rule  will  become 
effective  on  that  date. 

Issued  in  Kansas  Qty.  MO  on  October  1. 
1998. 

Haraaa  |.  Lyaos,  Jr., 

Manager,  Air  Traffic  Division,  Central  Region . 
IFR  Doc.  98-28374  Filed  10-21-98:  8:45  am] 
■UMQ  OODC  4eier1*-H 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 
14  CFR  Part  71 

[Atoapace  Docket  No.  9fr-ACE-a4 

Amandmant  to  Claas  E  Akspaca; 
Kaarnayt  NE 

AGENCY:  Federal  Aviation 
Administraticm.  DOT. 
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ACTION:  Direct  final  rule;  confinnation  of 
effective  date. 

summary:  This  document  confirms  the 
effective  date  of  a  direct  final  rule  which 
revises  Class  E  airspace  at  Kearney,  NE. 
DATES:  The  direct  final  rule  published  at 
63  FR  44124  is  eff^ective  on  0901  UTC. 
December  3.  1998. 
FOR  FURTHER  MFORMATION  CONTACT: 
Kathy  Randolph.  Air  Traffic  Division. 
Airspace  Branch,  ACE-520C.  Federal 
Aviation  Administration,  601  East  12th 
Street,  Kansas  City.  Missouri  64106; 
telephone:  (816)  426-3408. 
SUPPlfMENTARY  INFORMATION:  The  FAA 
published  this  direct  final  rule  with  a 
request  for  comments  in  the  Federal 
Register  on  August  18, 1998  (63  FR 
44124).  The  FAA  uses  the  direct  final 
rulemaking  procedure  for  a  non- 
controversial  rule  where  the  FAA 
beUeves  that  there  will  be  no  adverse 
pubUc  comment.  This  direct  final  rule 
advised  the  public  that  no  adverse 
comments  were  anticipated,  and  that 
unless  a  written  adverse  comment,  or  a 
%vritten  notice  of  intent  to  submit  such 
an  adverse  comment,  were  received 
within  the  comment  period,  the 
regulation  would  become  effective  on 
Drcember  3, 1998.  No  adverse 
comments  were  received,  and  thus  this 
notice  confirms  that  this  direct  final  rule 
will  become  effective  on  that  date. 

Issued  in  Kansas  City,  MO  on  October  1. 
1998. 

llMiBan  |.  Ljona,  |r.. 

Manager,  Air  Traffic  Division,  Central  Region. 
|FR  Doc.  96-28373  Filed  10-21-98;  8:45  ami 
MJJNO  OOOf  4tl*-lS-M 


SOCIAL  SECURTTY  AOMMISTRATION 

20CFRPart422 

[RaguMlona  No.  22) 

Rmoeeo-AEse 

Panntt  tha  Dapanmant  of  Stat*  (DOS) 
and  tha  bnmigratton  and  Naturailxation 
Sarwica  (|N8)  To  Cdlact  Information 
Naadad  To  Aaaign  Sodai  Security 
NumlMrs  (SSNa)  to  ANana 

agency:  Social  Security  Administration 

(SSA). 

ACTION:  Final  rules. 

SUMMARY:  We  describe  how  DOS  and 
INS  will  provide  us  with  information, 
collected  as  part  of  the  immigration 
process,  to  enable  us  to  assign  SSNs  and 
issue  SSN  cards  to  lawfully  admitted 
aliens.  We  also  are:  amending  the  rule 
on  the  presumption  of  authority  of  a 
nonimmignnt  alien  to  accept 


employment  to  include  circumstances 
where  a  Form  1-94,  "Arrival-Departure 
Record,"  has  not  been  issued  by  INS; 
removing  outdated  rules  on  school  and 
alien  legahzation  enumeration; 
removing  outdated  rules  on  the 
application  for  a  nonwork  SSN;  and, 
specifically  acknowledging  the 
requirement  to  complete  a  Form  SS-5, 
"Application  For  A  Social  Security 
Card,"  to  obtain  a  duplicate  SSN  card. 

EFFECTIVE  DATE:  These  rules  are  effective 
November  23, 1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Daniel  T.  Bridgewater,  Legal  Assistant. 
Office  of  Process  and  Innovation 
Management,  Social  Security 
Administration.  L2109  West  Low  Rise 
Building.  6401  Security  Boulevard. 
Baltimore,  MD  21235.  (410)  965-3298 
for  information  about  these  rules.  For 
information  on  eUgibiUty  or  claiming 
benefits,  call  our  national  toll-free 
number.  1-800-772-1213. 

SUPPI^MENTARY  INFORMATION: 
Background 

Ciurently.  SSA  assigns  an  SSN  to  an 
alien  when  the  individual  submits  to  an 
SSA  field  office  (FO)  a  completed  Form 
SS-5  and  dociunentary  evidence  of  age, 
identity,  and  lawful  admission  for 
permanent  residence  or  other  authority 
of  law  permitting  work>in  the  United 
States  (U.S.).  Any  applicant  age  18  and 
older  applying  for  an  original  SSN  card 
must  appear  for  an  in-person  interview 
at  any  SSA  field  office. 

The  second  phase  of  the  National 
Performance  Review  (NPR).  the  Federal 
Reinventing  Government  effort,  was 
announced  by  the  President  and  Vice 
President  on  December  19. 1994.  It  was 
designed  to  focus  attention  on  what 
each  agency  does,  examining  its  mission 
and  looking  at  its  programs  and 
functions  to  see  if  there  are  ways  to 
provide  better  service  to  the  public  and. 
at  the  same  time,  do  business  in  a  more 
cost-effiective  manner,  i.e..  "make 
government  woiic  better  and  cost  less." 
Each  agency  was  asked  to  assemble  a 
team  to  review  its  own  programs  and 
functions. 

SSA's  team  worked  closely  with  a 
team  of  representatives  from  the  NPR 
and  the  Office  of  Management  and 
Budget  (OMB)  to  develop  proposals  for 
consideration.  One  of  these  proposals 
was  for  INS  to  assist  SSA  in 
enumerating  aUens.  On  April  11. 1995. 
the  President  formally  approved  SSA's 
reinvention  proposals  and  officially 
announced  them  the  next  day.  When  we 
began  developing  this  proposal  with 
INS.  we  foimd  that  we  needed  to 
include  DOS  to  take  into  ccmsideration 


those  aliens  who  enter  the  U.S.  via 
foreign  service  posts. 

Final  Changes 

These  final  rules  describe  the  process 
by  which  elements  of  IX)S  and  INS  will 
collect  and  then  forward  enumeration 
information  to  SSA.  Based  on 
agreements  among  the  three  agencies 
(SSA.  IX)S.  and  INS).  DOS  and  INS  will 
collect  this  information,  and  INS  will 
electronically  transmit  the  information 
to  SSA.  DOS  and  INS  will  modify  their 
forms  to  collect  this  information,  and 
INS  will  retain  the  forms,  which  will  be 
made  available  to  SSA  when  necessary. 

Assigning  SSNs  to  aliens  when  they 
enter  the  U.S.,  based  on  information 
collected  by  DOS  and  INS  as  part  of  the 
immigration  process,  will  improve  the 
integrity  of  the  SSN  process.  There  is 
widespread  counterfeiting  of  INS 
doctmients,  and  SSA  employees  must  be 
fiamiliar  with  a  variety  of  INS 
documents  and  detennine  if  those 
presented  are  valid.  By  having  INS 
transmit  enumeration  information 
directly  to  SSA,  the  potential  for  SSA 
employees  to  inadvertently  accept 
inappropriate  and/or  counterfeit 
documents  will  be  reduced. 

This  initiative  also  supports  SSA's 
goal  of  providing  world  class  service  to 
customers  by  making  the  means  of 
dealing  with  SSA  as  easy  and 
convenient  as  possible  by  providing 
options  for  service  deUvery.  Aliens  who 
currently  must  first  contact  INS  and 
subsequently  contact  SSA  will  be  able 
to  accomplish  both  transactions  in  a 
siMle  contact. 

Further,  the  final  changes  will 
provide  for  increased  overall  Federal 
government  efficiency.  The  new  process 
will  reduce  the  overall  cost  to  the 
government  of  administering  the 
enumeration  process  for  aUens  because 
it  will  eliminate  dupUcate  work  done  by 
DOS,  INS  and  SSA. 

Because  the  involvement  of  the  DOS 
and  INS  will  improve  the  integrity  of 
the  SSN  process  for  ahens,  SSA  is 
eliminating  the  mandatory  in-person 
interview  for  aliens  age  18  and  older  for 
whom  INS  forwards  enumeration 
information  to  SSA.  SSA  will  continue 
to  interview  aliens  who  apply  for  SSNs 
at  SSA  offices.  This  supports  a  1995 
recommendation  from  the  Office  of  the 
Inspector  General  concerning 
transferring  to  INS  and  DOS  the  SSA  FO 
interview  woridoad  for  nondtizens 
applying  for  an  original  SSN  card. 

As  part  of  the  INS  alien  legalization 
program  required  under  the  Immigration 
Reform  and  Control  Act  of  1986.  INS 
accepted  appUcations  and  evidence  for 
SSNs  from  legalization  applicants  and 
forwarded  the  applications  to  SSA  for 
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assignment  of  SSNs.  Once  the 
legalization  program  ended  on 
September  30. 1991.  INS  notified  SSA 
that  it  was  discontinuing  the  agreement 
and  has  since  referred  all  aliens  to  SSA 
field  offices  to  apply  for  SSN  cards. 
.These  final  rules  eliminate  references  in 
the  regulations  to  procedures  which  are 
no  longer  in  effect. 

The  Tax  Reform  Act  of  1986  required 
taxpayers  to  show  the  Taxpayer 
Identification  Number  (TIN)  for  any 
dependent  age  5  and  older  listed  on  tax 
retiuns  due  on  or  after  January  1, 1988. 
In  general,  SSNs  serve  as  TINs.  In  an 
effort  to  lessen  the  burden  on  SSA  field 
offices,  SSA  offices  initiated  school 
enumeration  projects.  Subsequent 
legislation  required  TINs  for  all 
dependents  claimed  on  tax  returns, 
regardless  of  age,  so  that  most  children 
have  been  assigned  SSNs  long  before 
reaching  school  age  and  school 
enumeration  projects  are  no  longer 
practical.  These  final  rules  eliminate  the 
reference  to  SSA  entering  into 
agreements  with  school  authorities. 

Currently,  an  alien  lawfuUy  in  the 
United  States  without  employment 
authorization,  who  wants  to  obtain  an 
SSN,  must  provide  evidence 
docimienting  a  vaUd  nonworic  reason  for 
needing  an  SSN,  e.g.,  to  receive  a 
Federally-funded  benefit  or  enlist  in  the 
uniformed  services.  Another  reason, 
currently  shown  in  our  rules,  is  the 
Internal  Revenue  Service  (IRS) 
requirement  relating  to  the  use  of  SSNs 
for  tax  purposes. 

However,  on  July  1, 1996,  IRS  began 
assigning  Individual  Taxpayer 
Identification  Numbers  (ITD>IS)  to  aliens 
who  are  otherwise  not  eU^ble  for  SSNs 
but  who  need  TINs  for  tax  purposes. 
Therefore,  needing  an  SSN  for  IRS  tax 
reporting  purposes  is  no  longer  a  valid 
nonwork  reason  for  SSA  to  assign  an 
SSN,  and  we  are  eliminating  such 
references. 

We  also  are  amending  our  regulations 
on  the  presumption  of  authority  of  a 
noninunigrant  aUen  to  accept 
employment.  As  currently  written,  the 
regulations  do  not  address  the  authority 
of  a  nonimmigrant  alien  to  accept 
employment  if  INS  has  not  issued  the 
aUen  a  Form  1-94,  which  is  generally 
issued  by  INS  to  a  nonimmigrant  alien 
upon  arrival  in  the  United  States.  Under 
certain  circumstances,  INS  may  grant 
employment  authorization  to  an  alien 
who  has  not  been  issued  a  Form  1-94, 
e.g.,  an  aUen  whose  lawful  aUen  status 
is  pending,  so  that  the  individual  may 
work  during  the  period  the  application 
for  lawful  alien  status  is  pending.  The 
final  rules  clarify  that  a  nonimmigrant 
alien  who  has  not  been  issued  a  Form 
1-94.  which  reflects  a  classification 


permitting  work,  must  present  a  current 
employment  authorization  document 
(HAD)  or  other  document  authorized  by 
INS  which  permits  the  alien  to  work. 
Such  authority  must  be  established 
before  an  SSN  card  which  is  vaUd  for 
work  purposes  can  be  issued. 
Otherwise,  an  SSN  card  will  be  issued 
with  a  nonworiiL  legend  (i.e.,  "NOT 
VALID  FOR  EMPLOYMENT"). 

Additionally,  we  are  specifically 
acknowledging  the  requirement  to 
complete  a  Form  SS-5  to  obtain  a 
duplicate  SSN  card.  Although  the 
completion  of  this  form  has  been  a 
longstanding  requirement,  our  current 
rules  do  not  specifically  refer  to  it,  as 
they  do  so  in  the  sections  in  this  subpart 
relating  to  applying  for  an  original  SSN 
card  (see  §  422.103)  or  a  corrected  SSN 
card  (see  §422.110). 

Explanation  of  Revisions 

We  are  chan^ng  §§  422.103. 422.107 
and  422.110  to  implement  the  initiative 
for  DOS  and  INS  to  collect  information 
to  assign  SSNs  to  aUens,  and  we  are 
changing  paragraph  §  422.103(e)  to 
provide  a  specific  rule  on  the 
requirement  to  complete  a  Form  SS-5  to 
apply  for  a  dupUcate  SSN  card. 

We  are  chaiiging  §§  422.104(b)  and 
422.107(a)  to  elindnate  the  references  to 
IRS  tax  reporting  purposes  as  a  vaUd 
nonworic  reason  for  SSA  to  assign  an 
SSN,  and  we  are  changing  §  422.105  to 
address  the  authority  of  a  nonimmigrant 
alien  to  accept  employment  if  INS  has 
not  issued  the  alien  a  Form  1-94  which 
reflects  a  classification  permitting  work. 

Additionally,  we  are  eliminating 
references  in  §  422.106  to  procedures 
concerning  legalization  appUcants  and 
SSA  agreements  with  school  authorities 
which  are  no  longer  in  effect,  and  we 
are  amending  §  422.107  to  eliminate  the 
mandatory  in-person  interview 
requirement  for  aliens  for  whom  INS 
forwards  enumeration  data  to  SSA. 

On  December  2, 1997,  we  published 
these  final  niles  as  proposed  rules  in  the 
Federal  Register  at  62  FR  63681  vnth  a 
60-day  comment  period.  We  received 
comments  from  only  one  source. 

The  commenter  raised  several 
concerns  about  what  will  happen  to 
refugees  under  the  new  enumeration 
process,  such  as  the  timeliness  of 
issuing  an  SSN  card,  the  need  for  an 
address  to  which  the  SSN  card  will  be 
sent,  and  the  requirement  for 
docimientary  evidence.  We  believe  that 
the  overall  process  will  be  more  timely 
for  refugees  as  well  as  for  other  legally 
admitted  aliens.  If  no  personal  maiUng 
address  is  available,  the  SSN  card  will 
be  sent  to  the  sponsoring  agency  of  the 
refugee.  Usually,  INS  has  this  address 
since  all  refugees  must  have  a 


sponsoring  agency.  Also,  the  process 
will  afford  greater  national  uniformity 
by  issuing  the  same  type  of  SSN  card 
(i.e.,  an  unrestricted  card)  to  all 
refugees. 

Because  of  the  drciimstances  causing 
refugees  to  flee  their  homes,  when  a 
refugee  has  no  documents  other  than  the 
one  issued  by  INS,  SSA  ciurently 
accepts  the  INS  document  alone  as 
documentary  evidence  of  age,  true 
identity,  and  ahen  status  to  assign  an 
SSN.  Under  this  initiative  when  INS 
admits  an  alien  as  a  refugee  and 
transmits  the  collected  enumeration 
information  to  SSA,  SSA  will  assign  the 
refugee  an  SSN. 

We  believe  that  the  comments  do  not 
warrant  any  changes  in  our  proposed 
poUcy,  except  to  clarify  in  section 
422.103(c)(3)  the  address  to  which  the 
SSN  card  will  be  mailed.  Therefore,  we 
are  pubUshing  the  final  rules  essentially 
unchanged  from  the  proposed  rules. 

Regulatory  Procedures 

Executive  Order  12866 

We  have  consulted  with  OMB  and 
determined  that  these  final  rules  meet 
the  criteria  for  a  significant  regulatory 
action  under  Executive  Order  12866. 
Therefore,  we  have  prepared  the 
following  assessment  of  the  potential 
costs  and  benefits  of  this  regulatory 
action. 

Ciurently.  SSA  employees  review 
evidence  and  process  appUcations  for 
all  aliens  who  are  issued  SSN  cards.  INS 
estimates  1.8  miUion  work-authorized 
aliens  enter  the  United  States  yearly. 
SSA  processes  about  2  milhon 
enumeration  actions  for  ahens  annually. 
In  fiscal  year  1996.  SSA  issued  1  milUon 
original  SSN  cards  to  work-authorized 
aliens  and  774.000  replacement  cards  to 
work-authorized  aliens.  In  addition, 
SSA  issued  325,000  original  and  40.000 
replacement  SSN  cards  to  aliens 
without  work  authorization.  We 
estimate  that  the  current  process  costs 
SSA  about  385  woii:years  in  the  field  for 
this  workload. 

Having  DOS  and  INS  collect 
enumeration  information  for  ahens  and 
having  INS  electronically  transmit  that 
information  to  SSA  will  provide  overall 
government  savings.  Aliens  who 
currently  first  contact  DOS  (at  the 
foreign  service  post),  INS  (at  the  port-of- 
entry),  and  subsequently  contact  SSA  (at 
an  SSA  field  office)  for  an  SSN  card 
now  will  be  able  to  apply  for  an  SSN 
card  via  their  contacts  with  DOS  and/or 
INS.  This  process  will  also  improve  the 
integrity  of  the  enumeration  process  and 
reduce  the  potential  for  assigning  an 
SSN  based  on  a  fraudulent  INS 
document. 
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DOS  and  INS  already  collect,  as  part 
of  the  immigration  process,  some  of  the 
information  that  SSA  needs  to  assign  an 
SSN.  This  process  will  eliminate 
duplicate  collection  of  information  by 
SSA  of  the  data  elements  already 
collected  by  DOS  and/or  INS  for 
immigration  purposes  and  provide  for 
better  overall  government  efficiency. 

DOS  and  INS  will  collect  the 
information  needed  to  assign  an  SSN  on 
an  immigration  form,  adding  questions 
to  collect  the  information  that  SSA 
needs  to  assign  an  SSN,  but  which  is  not 
collected  now  for  inmiigration  purposes. 
These  agencies  will  archive  the 
immigration  form  which  documents  the 
alien's  request  for  an  SSN  and  retrieve 
it  upon  SSA's  request. 

INS  will  be  reimbursed  for  the  time 
spent  collecting  data  not  needed  for 
immigration  purposes.  With  the 
prop<Med  changes,  INS  has  previously 
estimated  that  its  costs  will  be  about  $6 
million  p>er  year,  and  SSA  has  agreed  to 
reimburse  INS  for  its  costs.  DOS  has 
indicated  that  it  mil  not  ask  for 
reimbursement. 

SSA's  annual  cost  for  original  and 
replacement  SSN  cards  for  those  aliens 
for  whom  DOS  and  INS  will  collect  SSN 
information  would  be  about  $12  million 
or  230  workyears.  This  leaves  a  net 
savings  to  SSA  of  about  $6  million  per 
year  if  the  INS  estimate  is  accurate.  The 
estimated  savings  are  based  on  the 
difference  between  the  ciirrent  SSA 
interviewing  and  information  collection 
costs  and  the  expected  INS  costs  for 
those  aliens  who  will  be  subject  to  the 
processes  described  by  the  agreements 
among  SSA,  DOS,  and  INS. 

Initially.  INS  and  DOS  will  be  able  to 
collect  information  for  SSA  to 
enumerate  about  60  percent  of  all 
lawfully  admitted  aliens  who  need 
SSNs.  INS  estimates  that  it  wrill  be  at 
least  several  years  before  it  will  be  able 
to  collect  that  information  for  the  other 
40  percent.  Thus,  the  full  amount  of 
savings  will  not  be  realized  initially. 

We  considered  outstationing  SSA 
employees  at  INS  offices.  In  some 
regions,  SSA  Held  offices,  working  with 
local  INS  offices,  have  implemented  this 
arrangement  as  an  interim  measure  until 
INS  is  able  to  electronically  provide 
enumeration  data  centrally  to  SSA. 
Outstationing  is  not  a  viable  alternative 
to  these  adopted  procedures  since  it 
does  not  result  in  savings  to  SSA  and 
since  it  cannot  reach  aUens  at  all  ports- 
of-entry. 

Regulatory  Flexibility  Act 

We  certify  that  these  rules  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities 
since  they  affect  only  individuals  and 


Federal  agencies.  Therefore,  a  regulatory 
flexibility  analysis  as  provided  in  the 
Regulatory  Flexibihty  Act,  as  amended, 
is  not  required. 

Paperwork  Redaction  Act 

SSA  is  imposing  no  additional 
reporting  or  record  keeping 
requirements  subject  to  OMB  clearance 
in  these  final  rules. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  96.001  Social  Security — 
Disability  Insurance;  96.002  Social 
Secxirity — Retirement  Insurance;  96.003 
Social  Security — Special  Benefits  for  Persons 
Aged  72  and  Over;  96.006  Supplemental 
Security  Income) 

List  of  Subiects  in  20  CFR  Part  422 

Administrative  practice  and 
procedure.  Organization  and  functions 
(Government  agencies).  Social  Security. 

Dated:  June  22, 1998. 
Kaoaath  S.  ApM, 

Commissioner  of  Social  Security. 

For  the  reasons  set  out  in  the 
preamble,  subpart  B  of  20  CFR  422  is 
amended  as  follows: 

PART  422— ORGANIZATION  AND 
PROCEDURES 

Subpart  B—{AinMKtodl 

1.  The  authority  citation  for  subpart  B 
of  part  422  continues  to  read  as  follows: 

Auifaortty:  Sees.  205,  232,  702(a)(5),  1131, 
and  1143  of  the  Social  Security  Act  (42 
U.S.C  405,  432,  902(aK5),  1320b-l,  and 
1320b- 13). 

2.  Section  422.103  is  amended  by 
adding  paragraphs  (b)(3)  and  (c)(3)  and 
revising  paragraph  (e)  to  read  as  follows: 

1422.103    SocM  Mcurtty  numbers. 

***** 

(b)*  •  • 

(3)  Immigratiort  form.  SSA  may  enter 
into  an  agreement  with  the  Department 
of  State  (DOS)  and  the  Immigration  and 
Naturalization  Service  (INS)  to  assist 
SSA  by  collecting  enumeration  data  as 
part  of  the  immigration  process.  Where 
an  agreement  is  in  effect,  an  alien  need 
not  complete  a  Form  SS-5  with  SSA 
and  may  request,  through  DOS  or  INS, 
as  part  of  the  immigration  process,  that 
SSA  assign  a  social  security  number  and 
issue  a  social  security  number  card  to 
him/her.  Requests  for  SSNs  to  be 
assigned  via  this  process  will  be  made 
on  forms  provided  by  DOS  and  INS. 

(€)•*• 

(3)  Request  on  immigration  document. 
Where  an  alien  has  requested  a  social 
security  number  as  part  of  the 
immigration  process  described  in 
paragraph  (b)(3)  of  this  section,  INS  will 
electronically  transmit  to  SSA's  central 


office  in  Baltimore.  MD,  the  data 
elements  collected  for  immigration 
purposes,  by  both  INS  and  DOS,  that 
SSA  needs  to  assign  the  alien  a  social 
security  number  along  with  other  data 
elements  as  agreed  upon  by  SSA  and 
DOS  or  INS.  "rhe  data  elements  received 
by  SSA  will  be  used  to  establish  the  age, 
identity,  and  lawful  alien  status  or 
authority  to  work  of  the  alien.  Using  this 
data,  SSA  will  assign  a  social  security 
number  to  the  alien  and  send  the  social 
security  number  card  to  him/her  at  the 
address  the  alien  provides  to  DOS  or 
INS  (or  to  the  sponsoring  agency  of  a 
refugee,  if  no  personal  mailing  address 
is  available). 

(e)  Replacement  of  social  security 
number  card.  In  the  case  of  a  lost  or 
damaged  social  seciuity  number  card,  a 
duplicate  card  bearing  the  same  name 
and  number  may  be  issued.  In  the  case 
of  a  need  to  change  the  name  on  the 
card,  a  corrected  card  bearing  the  same 
number  and  the  new  name  may  be 
issued.  In  both  cases,  a  Form  SS-5  must 
be  completed.  A  Form  SS-5  can  be 
obtained  from  any  Social  Security  office 
or  from  one  of  the  sources  noted  in 
paragraph  (b)  of  this  section.  For 
evidence  requirements,  see  §  422.107. 

3.  Section  422.104  is  amended  by 
revising  paragraph  (a)(3)  and  the 
heading  and  text  of  paragraph  (b)  to  read 
as  follows: 

1422.104    To  whom  Sodai  Seeurfty 
numberawe  asai9ne<l. 

(a)*  •  • 

(3)  An  alien  who  is  legally  in  the 
United  States  but  not  under  authority  of 
law  permitting  him  or  her  to  engage  in 
employment,  but  only  for  a  vahd 
nonwork  purpose.  (See  §422.107.) 

(b)  Persons  vnthout  evidence  of  alien 
status.  A  social  security  number  may  be 
assigned  for  a  nonwork  purpose  to  an 
alien  who  cannot  provide  the  evidence 
of  alien  status  as  required  by 
§  422.107(e),  if  the  evidence  described 
in  that  paragraph  does  not  exist  and  if 
the  alien  resides  either  in  or  outside  the 
United  States  and  a  social  security 
number  is  required  by  law  as  a 
condition  of  the  alien's  receiving  a 
federally-funded  benefit  to  which  the 
alien  has  established  entitlement. 


4.  Section  422.105  is  revised  to  read 
as  follows: 

1422.106    PrasumptkMiofaulttorttyof 
nonlnMnlgrant  alien  to  accapt  amploymanL 

A  nonimmigrant  alien  shall  be 
presumed  to  have  permission  to  engage 
in  employment  if  the  alien  presents  a 
Form  1-94  issued  by  the  Immigration 
and  Naturalization  Service  (INS)  that 
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reflects  a  classification  permitting  work. 
(See  8  CFR  274a.l2  for  Form  1-94 
classifications.)  A  nonimmigrant  ahen 
who  has  not  been  issued  a  Form  1-94, 
or  whose  Form  1-94  does  not  reflect  a 
classification  permitting  work,  must 
submit  a  current  document  authorized 
by  the  INS  that  verifies  authorization  to 
work  has  been  granted,  e.g.,  an 
employment  authorization  docmnent,  to 
enable  SSA  to  issue  an  SSN  card  that  is 
valid  for  work  purposes. 

5.  Section  422.106  is  amended  by 
removing  paragraph  (b),  redesignating 
paragraph  (c)  as  paragraph  (b),  and  by 
revising  paragraph  (a)  to  read  as  follows: 

1422.106    Filing  applcallonswNh  other 
Qovamnwnt  sgsncMe. 

(a)  Agreements.  In  carrying  out  its 
responsibilities  to  assign  social  security 
numbers,  SSA  enters  into  agreements 
with  the  United  States  Attorney 
General,  other  Federal  officials,  and 
State  and  local  welfare  agencies.  An 
example  of  these  agreements  is 
discussed  in  paragraph  (b)  of  this 
section. 


6.  Section  422.107  is  amended  by 
revising  paragraph  (a)  and  the  seventh 
sentence  of  paragraph  (e)  to  read  as 
follows: 

1422.107    EvManoe  raquiramants. 

(a)  General.  An  applicant  for  an 
original  social  security  niunber  card 
must  submit  dociunentary  evidence 
which  the  Commissioner  of  Social 
Security  regards  as  convincing  evidence 
of  age,  U.S.  citizenship  or  alien  status, 
and  true  identity.  An  applicant  for  a 
duplicate  or  corrected  social  security 
niunber  card  must  submit  convincing 
documentary  evidence  of  identity  and 
may  also  be  required  to  submit 
convincing  docimientary  evidence  of 
age  and  U.S.  citizenship  or  alien  status. 
An  applicant  for  an  original,  duplicate, 
or  corrected  social  security  number  card 
is  also  required  to  submit  evidence  to . 
assist  us  in  determining  the  existence 
and  identity  of  any  previously  assigned 
niunber(s).  A  social  security  number 
will  not  be  assigned,  or  an  original, 
duplicate,  or  corrected  card  issued, 
unless  all  the  evidence  requirements  are 
met.  An  in-person  interview  is  required 
of  an  applicant  who  is  age  18  or  older 
applying  for  an  original  social  security 
number  except  for  an  alien  who  requests 
a  social  security  number  as  part  of  the 
immigration  process  as  desoibed  in 
§  422.103(b)(3).  An  in-person  interview 
may  also  be  required  of  other 
applicants.  All  documents  submitted  as 
evidence  must  be  originals  or  certified 
copies  of  the  original  documents  and  are 


subject  to  verification  with  the 
custodians  of  the  original  records. 

•        *        *        •        • 

(e)  Evidence  of  alien  status.  *  *  •  ff 
the  applicant  requests  the  number  for  a 
nonwork  purpose  and  provides 
evidence  documenting  that  the  number 
is  needed  for  a  valid  nonwork  purpose, 
the  nimiber  may  be  assigned  and  the 
card  issued  will  be  annotated  with  a 
nonwork  legend.*  •  * 

7.  Section  422.110  is  revised  to  read 
as  follows: 

S  422.1 10    IncNvMual'sraqiMSt  for  change 
In  racoftl. 

(a)  Form  SS-5.  An  individual  who 
wishes  to  change  the  name  or  other 
personal  identifying  information 
previously  submitted  in  connection 
with  an  application  for  a  social  security 
number  card  may  complete  and  sign  a 
Form  SS-5  except  as  provided  in 
paragraph  (b)  of  this  section.  The  person 
must  prove  his/her  identity  and  may  be 
required  to  provide  other  evidence.  (See 
§422.107  for  evidence  requirements.)  A 
Form  SS-5  may  be  obtained  from  any 
local  social  security  office  or  bom  one 
of  the  sources  noted  in  §  422.103(b).  The 
completed  request  for  change  in  records 
may  be  submitted  to  any  SSA  office,  or, 
if  the  individual  is  outside  the  U.S..  to 
the  Department  of  Veterans  Affairs 
Regional  Office.  Manila,  Philippines,  or 
to  any  U.S.  foreign  service  post  at  U.S. 
military  post.  U  Uie  request  is  for  a 
change  in  name,  a  new  social  security 
number  card  with  the  new  name  and 
bearing  the  same  number  previously 
assigned  will  be  issued  to  the  person 
making  the  request. 

(b)  Assisting  in  enumeration.  SSA 
may  enter  into  an  agreement  with 
officials  of  the  Department  of  State  and 
the  Immigration  and  Naturalization 
Service  to  assist  SSA  by  collecting  as 
part  of  the  immigration  process 
information  to  change  the  name  or  other 
personal  identifying  information 
previously  submitted  in  connection 
with  an  application  or  request  for  a 
social  security  number  card.  If  the 
request  is  for  a  change  in  name,  a  new 
social  security  number  card  with  the 
new  name  and  bearing  the  same  number 
previously  assigned  will  be  issued. 

(FR  Doc  96-28289  Filed  10-21-98;  8:45  am] 
4t 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  900 

[Dodwt  No.  »5N-0ia2I 
Rm0610^AA24 

Quality  Mammography  Standard*; 
Correcting  Amendment 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Final  rule;  correcting 

amendment. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  correcting  its 
regulations  governing  mammography, 
published  in  a  document  mtitled 
"Quahty  Mammography  Standards" 
that  appeared  in  the  Federal  Register  of 
October  28, 1997.  The  regulations  are 
efiiective  April  28, 1999;  except 
§900.12(b)(8)(i),  (e)(4)(iii)(B).  and 
(e)(5)(i)(B).  which  become  effective 
October  28.  2002.  The  October  28, 1997, 
dociunent  was  published  with  some 
inadvertent  typographical  errore.  Some 
of  those  errore  were  corrected  in  a 
document  entitled  "Quality 
Mammography  Standards:  Correction" 
that  appeared  in  the  Federal  Kegiatwr  of 
November  10, 1997.  but  additicmal 
typographical  enxirs  occurred  in  the 
publication  of  this  document.  In 
addition,  since  November  10, 1997.' 
certain  other  problems  with  the  text  of 
the  regulations  have  been  identified 
that,  if  uncorrected,  would  lead  to 
unforeseen  and  undesirable 
consequences.  This  document  corrects 
those  errors. 

EFFECTIVE  DATE:  The  corrections  are 
effective  April  28, 1999.  except 
corrections  to  §  900.12(b)(8)(i). 
(e)(4)(iii)(B).  and  (e)(5)(i)(B).  which 
becmne  effective  October  28.  2002. 
FOR  FURTHER  MFORMATION  OONTACH 
Roger  L.  Burkhart.  Center  for  Devices 
and  Radiological  Health  (HFZ-240). 
Food  and  Drug  Administration.  1350 
Piccard  Dr..  Rockville.  MD  20850. 301- 
594-3332. 
SUPPI^MBITARY  aiFOMIATION: 

L  Background 

The  Mammography  Quality  Standards 
Act  (the  MQSA)  (Pub.  L.  102-539)  was 
signed  on  October  27. 1992,  to  establish 
national  quality  standards  for 
mammography.  The  MQSA  required 
that,  to  provide  mammography  services 
l^ally  after  October  1, 1994.  all 
tacilities,  except  fMnlities  of  the 
Department  of  Veterans  Afiain.  be 
acaedited  by  an  approved  aocraditatioa 
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body  and  certified  by  the  Secretary  of 
Health  and  Human  Services  (the 
Secretary).  The  authority  to  approve 
accreditation  bodies  and  to  certify 
facilities  was  delegated  by  the  Secretary 
to  FDA. 

A  specific  requirement  of  the  MQSA 
was  that  quality  standards  be 
established  for  mammographic 
equipment  and  practices,  including 
quality  assurance  and  quality  control 
programs.  Mammography  facilities  had 
to  meet  these  standards  to  become 
accredited  and  certified.  The  standards 
were  intended  to  replace  the  patchwork 
of  Federal.  State,  and  private  standards 
existing  in  1992  to  ensure  that  all 
women  nationwide  receive  high  quality 
mammography  services. 

On  December  14, 1993,  the  President 
signed  legislation  granting  interim  rule 
authority  to  the  Secretary  (and  by 
delegation  to  FDA)  to  issue  interim 

auality  standards  under  the  MQSA.  In 
le  Federal  Regialer  of  December  21. 
1993  (58  FR  67558  and  67565),  FDA 
issued  rules  establishing  interim 
standards  for  the  approval  of 
accreditation  bodies  and  for  the 
certification  of  mammography  facilities. 
These  standards  were  amended  by 
another  interim  rule  published  in  the 
Federal  Register  of  September  30, 1994 
(59  FR  49808).  Since  October  1, 1994. 
the  effective  date  of  the  MQSA 
requirements,  these  interim  standards 
have  governed  the  approval  of 
accreditation  bodies  and  the 
accreditation  and  certification  of 
mammography  facilities. 

On  April  3. 1996,  FDA  proposed  final 
regulations  to  replace  the  interim 
regulations  (61  FR  14856, 14870,  14884, 
14898,  and  14908).  Developed  with 
strong  congressional  encouragement, 
these  proposed  final  regulations 
reflected  FDA's  belief  that  more 
comprehensive  quality  standards  would 
further  optimize  facility  performance. 
After  analysis  of  the  extensive  public 
comments  received  on  the  proposed 
regulations,  revisions  were  made  and  a 
final  rule  was  published  on  October  28, 
1997  (62  FR  55852).  The  effective  date 
for  most  of  the  final  rule  is  April  28, 
1999.  A  few  equipment  and  equipment 
quality  assurance  requirements  do  not 
become  effective  until  October  28,  2002. 

During  the  preparation  of  the  final 
rule  for  publication,  a  number  of 
typographical  errors,  some  with  a 
significant  impact,  occurred.  Some  of 
these  errors  were  corrected  in  a 
republication  of  November  10, 1997  (62 
FR  60614),  but  in  the  process  additional 
errors  occurred.  In  the  subsequent 
months,  further  errors  have  been 
discovered  and  certain  other  problems, 
with  unforeseen  significant 


consequences,  have  been  identified.  The 
piupose  of  the  amendments  is  to  correct 
these  remaining  problems  in  part  900 
(21  CFR  part  900). 

n.  Need  for  Amendments 

A.  Section  900.2(d)— Air  Kenna 

In  the  definition  of  "air  kerma."  an 
editorial  error  in  the  November  10, 
1997,  republication  led  to  the  radiation 
dose  unit,  the  rad,  being  identified  as  an 
abbreviation  for  the  angular 
measurement  unit  of  the  radian.  The 
amendment  eliminates  mention  of  the 
radian.  The  opportunity  to  amend  this 
definition  was  also  used  to  more 
precisely  state  the  relationship  between 
the  several  radiation  quantities  and 
units.  The  equal  sign  between  1  Gray 
and  114  roentgens  was  replaced  with 
the  statement  that  "In  air,  1  Gy  of 
absorbed  dose  is  delivered  by  114 
roentgens  (R)  of  exposure." 

B.  Section  900.12(aM2)(ii)— 
Mammography  Requirements 

This  paragraph  provides  alternative 
ways  for  the  technologist  to  meet  the 
requirement  to  have  adequate  initial 
training  in  the  performance  of 
manmiography  examinations.  The 
technologist  must  complete  at  least  40 
hours  of  training  specific  to 
mammography,  including  training  and 
experience  in  certain  identified  areas,  or 
•••  •  •  prior  to  April  28. 1999  must 
have  qualified  as  a  radiologic 
technologist  under  paragraph  (a)(2)  of 
this  section  *  *    *."  Under  the  second 
option,  qualification  as  a  radiologic 
technologist  would  have  to  have  been 
achieved  under  the  interim  regulations, 
as  they  are  effective  until  April  28. 
1999.  A  reader  could,  however, 
misinterpret  this  reference  to  paragraph 
(a)(2)  as  meaning  (a)(2)  of  the  final 
regulations.  To  avoid  such  a 
misinterpretation,  FDA  is  clarifying  this 
requirement  by  adding  the  words  "of 
FDA's  interim  regulations"  after  the 
word  "section."  This  would  make  the 
wording  of  this  "grandparenting" 
provision  identical  with  that  used  in 
defining  a  similar  grandparenting 
provision  for  interpreting  physicians. 

C.  Section  900.1 2(aX2)(iv)  and 
(a)(3)(iii)(B) — Continuing  Experience 
Requirements  of  the  Radiologic 
Technologist  and  the  Medical  Physicist 

The  present  wording  of  the  final  rule 
requires  that  these  requirements  be  met 
"following  the  second  anniversary  date 
of  the  end  of  the  calender  quarter" 
during  which  the  technologist  or 
physicist's  initial  requirements  were 
met  "or  of  October  28, 1997,  whichever 
is  later."  For  most  radiologic 


technologists  and  medical  physicists, 
this  wording  means  that  they  would  be 
checked  during  inspections  for 
compliance  with  this  requirement 
beginning  after  January  1,  2000.  This 
date  is  well  after  the  effective  date  of  the 
regulations;  however,  for  some  time 
after  this  date,  the  24-month  averaging 
period,  during  which  compliance  would 
be  assessed,  begins  before  the  effective 
date  of  the  final  rule.  To  avoid  such  a 
retroactive  effect  of  the  regulation,  the 
date  in  these  two  provisions  is  changed 
from  October  28, 1997  (the  date  of 
publication  of  the  final  rule),  to  April 
28. 1999  (the  effective  date  of  the  final 
rule).  This  means  that  checking  for 
compliance  with  these  requirements 
during  inspections  %vill  begin  after  June 
30.  2001.  and  in  all  cases,  the  24-month 
averaging  period  will  fall  completely 
after  April  28. 1999. 

The  phrase  "preceding  the 
inspection."  which  should  have 
modified  the  calendar  quarter  by  the 
end  of  which  a  radiologic  technologist 
or  medical  physicist  must  meet  certain 
requirements,  was  also  erroneously 
omitted  in  these  two  sections.  FDA  is 
amending  these  sections  to  include  this 
phrase.  The  options  for  the  continuing 
experience  requirement,  thus  would 
read  "•  •  •  the  24  months  immediately 
preceding  the  date  of  the  facility's 
annual  M(^A  inspection  or  the  last  day 
of  the  calendar  quarter  preceding  the 
inspection  or  any  date  in  between 
*   *   *."  This  will  eliminate  any 
confusicm  over  what  calendar  quarter  is 
referred  to.  It  will  also  make  the 
wording  of  the  end  point  options 
identical  to  those  for  the  continuing 
experience  requirement  of  the 
interpreting  physician  and  to  those  of 
the  continuing  education  requirement 
for  interpreting  physicians,  radiologic 
technologists,  and  medical  physicists,  as 
was  intended. 

D.  Section  900.12(a)(3Miii)(B)— 
Continuing  Experience  of  the  Medical 
Physicist 

A  typographical  error  led  to  the  word 
"or"  in  "•  •  •  within  a  10-month 
period  or  a  specific  imit  *  *   '"being 
changed  to  "on,"  significantly  confusing 
the  meaning  of  the  requirement. 
Similarly  the  phrase  "the  total 
mammography  unit  survey,"  preceding 
the  word  "requirement,"  was  not 
replaced  with  "this"  as  intended,  again 
leading  to  confusion  over  the  exact 
requirement.  The  amendments  replace 
"on"  with  "or"  and  replace  "the  total 
mammography  units  survey"  with 
"this." 
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E.  Section  900.1 2(c)(4)(i)— Maintenance 
of  Records 

A  typographic  error  of  serious 
consequences  was  made  in  the  citation 
in  this  provision  to  "paragraph  (c)(3)(ii) 
of  this  section."  The  citation  should  be 
to  "paragraph  (c)(4)(ii)." 

F.  Section  900.12(c)(4)(ii)— Transfer  of 
Records 

The  editor's  note  to  move  the  word 
"by"  firom  this  requirement  from  after  to 
before  the  words  "on  behalf  oV  was  not 
accomplished  during  the  final 
production  of  the  document.  The 
amendment  moves  this  word,  thus 
making  the  requirement  clearer. 

G.  Section  900.12(d)(2)— Quality 
Assurance  Records 

As  discussed  in  the  preamble  to  the 
final  regulations  (62  FR  55852  at  55936 
and  55937),  the  recordkeeping 
requirements  for  the  quality  assinance 
program  contained  in  the  proposed  final 
regulations,  published  April  3, 1996, 
were  simplified  in  the  final  regulations. 
The  rewording  luifortunately  created 
two  possible  interpretations  of  the  list  of 
records  that  must  be  kept.  The  intended 
interpretation  is  that  the  records 
"concerning  employee  qualifications  to 
meet  assigned  quality  assurance  tasks" 
would  be  the  first  on  the  list  of 
categories  of  reqiiired  records  that 
continues  with  the  categories  of 
"mammography  techniques  and 
procedures,  quality  control  •  *  •." 
However,  it  is  also  possible  to  interpret 
this  as  saying  that  the  required  records 
are  of  employee  qualifications  to  meet 
assigned  quality  assurance  tasks, 
employee  qualifications  for 
mammography  techniques  and 
procedures,  employee  qualifications  for 
quality  control,  and  so  forth.  Two 
changes  were  made  in  order  to  leave 
only  the  interpretation  that  the 
preamble  discussion  shows  was 
intended.  First,  the  words  "employee 
qualifications  to  meet  assigned  quality 
assurance  tasks"  was  moved  fixim  first 
to  last  in  the  list  of  records  that  must  be 
kept.  Second,  the  word  "these" 
beginning  the  second  sentence  of  the 
requirement  was  changed  to  "the." 

H.  Section  900.12(eXl>— Daily  Quality 
Control  Tests 

The  preamble  to  the  fiiul  regulations 
(62  FR  55852  at  55938)  sUted  that  the 
agency  would  replace  the  word 
"examinations"  with  "films"  and  the 
word  "performed"  with  "processed." 
Each  word  appeared  twice  in  the 
paragraph,  but  only  one  set  of  words 
was  replaced.  FDA  is  now  amending  the 
rule  to  change  the  remaining  set  of 
words. 


/.  Section  900.12(e)(4)(iii)(B)— 
Compression  Force  After  October  28, 
2002 

The  proposed  final  regulations, 
published  April  3, 1996,  required  that  5 
years  after  publication,  the  compression 
device  shall  provide  a  maximtmi 
compression  from  the  power  drive  of 
between  111  newtons  (25  pounds)  and 
200  newtons  (45  pounds).  As  pointed 
out  at  two  places  (  62  FR  55852  at 
5S942)  of  the  preamble  to  the  final 
regulations,  after  a  review  of  the 
comments  received  on  this  portion  of 
the  proposal,  it  was  decided  to  retain 
this  requirement  in  the  final  rule.  In  the 
regulations  themselves,  however,  the 
upper  limit  was  mistakenly  stated  as 
209  newtons  (47  poimds).  FDA  is 
changing  this  figure  to  the  intended 
value  of  200  newtons  (45  pounds). 

/.  SecUon  900.12(e)(8)(ii){A)— Tests 
Whose  Failure  Means  That  Corrective 
Actions  Must  be  Carried  Out  Before  Use 
of  the  Failed  Component  in  Clinical 
Examinations 

The  proposed  final  regulations  of 
April  3, 1996,  in  §900.12(e)(8)(u)  had 
required  that  corrective  action  be 
carried  out  before  further  clinical  use  of 
the  failed  component,  no  matter  which 
of  the  quality  control  tests  required  in 
other  parts  of  §900. 12(e)  was  failed.  As 
discussed  in  (62  FR  55852  at  55942  and 
55947)  the  preamble  to  the  final  rule, 
numerous  comments  were  made  on  this 
requirement,  which  also  received 
significant  attention  from  the  National 
Mammography  Quality  Assurance 
Advisory  Committee  (NMQAAC).  After 
consideration  of  the  information 
provided  to  it,  FDA  concluded  that 
failure  of  only  some  tests  was  serious 
enough  to  require  corrective  action 
before  further  use  and  that  to  apply  this 
requiremmit  to  all  tests  would  disrupt 
facdlity  operations  without  achieving  a 
compensating  benefit.  In  the  final 
regulations,  the  agency  divided  the 
qtulity  control  tests  into  two  groups. 
Section  900.12(e)(8)(u)(A)  lisU  those 
tests  whose  fiailure  is  considered  serious 
•nough  that  the  corrective  actions  must 
be  carried  out  before  the  failed 
component  of  the  mammography  system 
is  used  for  further  patient  examinations. 
Section  900.12(e)(8)(ii)(B)  Usts  those 
tests  for  which  it  was  believed  the 
corrective  action  could  be  delayed  for 
up  to  30  days  %vithout  presenting  a 
serious  threat  to  the  public  health. 

Some  errors  were  made  in  the  editing 
of  the  regulations,  however,  that  caused 
them  to  depart  bova  the  division  of  the 
tests  into  the  two  groups  described  in 
the  preamble.  The  test  required  by 
$  900.12(e)(4)(i)  was  mistakingly  listed 


in  §900.12(e)(8)(u)(A)  as 
§900.12(e)(5)(ii)  and  the  tests  in 
§900.12(e)(5)(iii)  and  §900.12(e)(5)(v) 
were  also  mistakenly  included  in  this 
group.  FDA  is  amending 
§900.12(e)(8)(ii)(A)  so  that  it  correcUy 
reflects  the  division  of  the  tests  into  the 
two  groups  described  in  the  preamble. 

K.  Section  900.1 2(e)(10)— 
Mammog^phy  Equipment  Evaluations 

A  typographical  error  will  be 
corrected  in  the  first  sentence  of  this 
paragraph  by  changing  the  word 
"dissembled"  to  "disassembled." 

L.  Section  900.12(f)(3)— Reviewing 
Interpreting  Physician  for  the  Medical 
Outcome  Audit 

An  edit  in  the  sequence  of  words  "for 
doamienting  the  results  and  for 
notifying  other  interpreting  physicians" 
in  this  provision  was  overlooked  in  the 
final  preparation  of  the  regulations  for 
pubUcation.  As  a  result,  a  comma 
appeared  instead  of  the  words  "and  for" 
making  the  sentence  in  which  these 
words  occ\ir  appear  to  be  incomplete. 
FDA  is  amending  the  regulation  to 
eliminate  this  error. 

in.  EnYironmental  Imped 

The  agency  has  previously 
determined  imder  21  CFR  25.30(i)  that 
this  final  rule  is  of  a  type  that  does  not 
individually  or  cumulatively  have  a 
significant  efiiect  on  the  human 
environment.  Hierefore,  neither  an 
environmental  assessment  nor  an 
environmental  impact  statement  was 
required.  The  changes  in  these 
amendments  do  not  alter  this 
coiuJusion. 

IV.  Analysis  of  Impacts 

FDA  has  examined  the  impact  of  this 
nile  under  Ejcecutive  Order  12866  and 
the  Regulatory  Flexibility  Act  (5  U.S.C 
601-612)  (as  amended  by  subtitle  D  of 
the  Small  Business  Regulatory  Fairness 
Act  of  1996  (Pub.  L  104-121)).  and  the 
Unfunded  Mandates  Refbnn  Act  of  1995 
(PuA>.  L  104~«).  Executive  Order  12866 
directs  agencies  to  assess  all  costs  and 
benefits  of  available  regulatory 
alternatives  and,  when  regulation  is 
necessary,  to  select  regulatory 
approaches  that  maximize  net  benefits 
(including  potential  economic, 
environmental,  public  health  and  safety, 
and  other  advantages;  distributive 
impacts;  and  equity).  The  agency 
believes  that  this  rule  is  consistent  with 
the  regulatory  philosophy  and 
principles  identified  in  the  Executive 
Order.  In  addition,  this  rule  is  not  a 
significant  regulatory  action  as  defined 
by  the  Executive  Order  and  so  is  not 
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subject  to  review  under  the  Executive 
Order. 

The  Regulatory  Flexibility  Act 
requires  agencies  to  analyze  regulatory 
options  that  would  minimize  any 
significant  impact  of  a  rule  on  small 
entities.  The  agency  certifies  that  this 
final  rule  will  not  have  a  significant 
negative  economic  impact  on  a 
substantial  number  of  small  entities. 
This  rule  also  does  not  trigger  the 
requirement  for  a  written  statement 
under  section  202(a)  of  the  Unfunded 
Mandates  Reform  Act  because  it  does 
not  impose  a  mandate  that  results  in  an 
expenditure  of  $100  million  or  more  by 
State,  local,  or  tribal  governments  in  the 
aggregate,  or  by  the  private  sector,  in 
any  1  year. 

FDA  had  previously  estimated  (62  FR 
55852  at  55968)  that  the  expected 
average  annual  benefits  from  the  final 
regulations  would  range  between  $181.7 
to  $262.7  million.  Average  annual 
compliance  costs  were  estimated  at 
$38.2  million. 

The  amendment  to 
§900.12(e)(4)(iii)(B)  may  act  to  reduce 
costs  somewhat  from  the  changes 
estimated  as  presumably  a  compression 
limit  of  200  newtons  can  be  achieved  at 
less  cost  than  the  present  limit  of  209 
newtons.  However,  the  change  in  the 
requirement  is  relatively  minor  and  so 
the  costs  savings  are  not  likely  to  be 
significant.  None  of  the  other 
amendments  will  change  the  estimates 
of  compliance  costs. 

In  simunary,  the  effect  of  the 
amendments,  if  any.  would  be  to  reduce 
very  slightly  the  estimated  average 
annual  compliance  level  of  $38.2 
million. 

V.  Paperwork  Raductkw  Ad  of  1905 

FDA  has  determined  that  this  final 
rule  contains  no  additional  collections 
of  information.  Therefore,  clearance  by 
the  Office  of  Management  and  Budget 
under  the  Paperwork  Reduction  Act  of 
1995  is  not  required. 

List  ofSnbiecU  in  21  OH  Part  900 

Electronic  products.  Health  facilities. 
Medical  devices.  Radiation  protection. 
Reporting  and  recordkeeping 
requirements.  X-rays. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs,  21  CFR  part  900  is 
amended  as  follows: 

PART  900-MAMMOQRAPHY 

1.  The  authority  citation  for  21  CFR 
part  900  continues  to  read  as  follows: 

Aalfaorily:  21  U.S.C  360i,  360nn,  374(e): 
42  U.S.C  263b. 


2.  Section  900.2  is  amended  by 
revising  paragraph  (d)  to  read  as 
follows: 

19002    DennttkNW. 


(d)  Air  kerma  means  kerma  in  a  given 
mass  of  air.  The  unit  used  to  measure 
the  quantity  of  air  Icerma  is  the  Gray 
(Gy).  For  X-rays  with  energies  less  than 
300  kiloelectron  volts  (keV),  1  Gy  =  100 
rad.  In  air,  1  Gy  of  absorbed  dose  is 
delivered  by  114  roentgens  (R)  of 
exposure. 

3.  Section  900.12  is  amended  by 
revising  the  first  sentence  of  paragraph 
(a)(2)(ii).  paragraphs  (a)(2)(iv)(A)  and 
(a)(3)(iM)(B):  by  removing  "(c)(3)(ii)" 
fit)m  paragraph  (c)(4)(i)  and  adding  in 
its  place  "(cM4)(ii)":  by  revising 
paragraphs  (c)(4)(ii).  the  first  sentence  of 
paragraph  (d)(2).  the  introductory  text  of 
paragraph  (e)(1).  paragraphs 
(e)(4)(iii)(B).  and  (e)(8)(ii)(A).  the  first 
sentence  of  paragraph  (e)(10).  and 
paragraph  (0(3)  to  read  as  follows: 

f90ai2   Quaity  alMdwtfa. 

(a)  •  •  • 

(2)*  •   • 

(ii)  Mammography  requirements. 
Have,  prior  to  April  28. 1999.  qualified 
as  a  radiologic  technologist  under 
paragraph  (a)(2)  of  this  section  of  FDA's 
interim  regulations  of  December  21. 
1993,  or  completed  at  least  40  contact 
hours  of  documented  training  specific'to 
mammography  under  the  supervision  of 
a  qualified  instructor.  *  *  • 

(iv)  Continuing  experience 
requirements.  (A)  Following  the  second 
aimiversary  date  of  the  end  of  the 
calendar  quarter  in  which  the 
requirements  of  paragraphs  (a)(2)(i)  and 
(a)(2)(ii)  of  this  section  were  completed 
or  of  April  28. 1999,  whichever  is  later, 
the  radiologic  technologist  shall  have 
performed  a  minimum  of  200 
mammography  examinations  during  the 
24  months  inunediately  preceding  the 
date  of  the  facility's  annual  inspection 
or  the  last  day  of  the  calendar  quarter 
preceding  the  inspection  or  any  date  in 
between  the  two.  The  facility  will 
choose  one  of  these  dates  to  determine 
the  24-month  period. 

(3)«  •  • 

(iii)*  •  • 

(B)  Continuing  experience.  Follo%ving 
the  second  anniversary  date  of  the  end 
of  the  calendar  quarter  in  which  the 
requirements  of  paragraphs  (a)(3)(i)  and 
(a)(3)(ii)  of  this  section  tvere  completed 
or  of  April  28, 1999,  whichever  is  later, 
the  medical  physicist  shall  have 


surveyed  at  least  two  mammography 
facilities  and  a  total  of  at  least  six 
mammography  units  during  the  24 
months  immediately  preceding  the  date 
of  the  facility's  annual  MQSA 
inspection  or  the  last  day  of  the 
calender  quarter  preceding  the 
inspection  or  any  date  in  between  the 
two.  The  faciUty  shall  choose  one  of 
these  dates  to  determine  the  24-month 
period.  No  more  than  one  survey  of  a 
specific  bdlity  within  a  10-month 
period  or  a  specific  unit  within  a  period 
of  60  days  can  be  counted  towards  this 
requirement. 

(c)*  '  • 

(4)*  •  • 

(ii)  Shall  upon  request  by,  or  on 
behalf  of,  the  patient,  permanently  or 
tonporarily  transfer  the  original 
mammograms  and  copies  of  the 
patient's  reports  to  a  medical 
institution,  or  to  a  physician  or  health 
care  provider  of  the  patient,  or  to  the 
patient  directly; 

(d)*  '  * 

(2)  Quality  assurance  records.  The 
lead  interpreting  physician,  quality 
ccmtrol  technologist,  and  medical 
physicist  shall  ensure  that  records 
concerning  mammography  technique 
and  procedures,  quality  control 
(including  monitoring  data,  problems 
detected  by  analysis  of  that  data, 
corrective  actions,  and  the  effectiveness 
of  the  correction  actions),  safety. 
protecti<».  and  employee  qualifications 
to  meet  assigned  quality  assurance  tasks 
are  properly  maintained  and  updated. 


(e)  Quality  assurance — equipment — 
(1)  Daily  quality  control  tests.  Film 
processors  used  to  develop 
mammograms  shall  be  adjusted  and 
maintained  to  meet  the  technical 
developmmt  specificatians  for  the 
mammography  film  in  use.  A  processor 
performance  test  shall  be  performed  on 
each  day  that  clinical  films  are 
processed  before  any  clinical  films  are 
processed  that  day.  The  test  shall 
include  an  assessment  of  base  plus  fog 
density,  mid-density,  and  density 
difiierence.  using  the  manunography 
film  used  clinically  at  the  facility. 

(4)*  •  • 

(iii)*  •  ' 

(B)  Effective  October  28.  2002.  the 
maximum  compression  force  for  the 
initial  power  drive  shall  be  between  111 
newtcms  (25  pounds)  and  200  newtons 
(45  pounds). 

(8)«  •  • 
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(u)*  *  * 

(A)  Before  any  further  examinations 
are  performed  or  any  films  are 
processed  using  a  component  of  the 
mammography  system  that  failed  any  of 
the  tests  described  in  paragraphs  (e)(1). 
(e)(2).  (e)(4)(i).  (e)(4)(ii).  (e)(4)(iii). 
(e)(5)(vi).  (e)(6).  or  (e)(7)  of  this  section; 

(10)  hiammogpiphy  equipment 
evaluations.  Additional  evaluations  of 
mammography  units  or  image 
processors  shall  be  conducted  whenever 
a  new  unit  or  processor  is  installed,  a 
unit  or  processor  is  disassembled  and 
reassembled  at  the  same  or  a  new 
location,  or  major  components  of  a 
mammography  unit  or  processor 
equipment  are  changed  or  repaired. 


(3)  Reviewing  interpreting  physician. 
Each  fodlity  shall  designate  at  least  one 
interpreting  physician  to  review  the 
medical  outcomes  audit  data  at  least 
once  every  12  months.  This  individual 
shall  record  the  dates  of  the  audit  period 
(s)  and  shall  be  responsible  for 
analyzing  results  based  on  this  audit. 
This  individual  shall  also  be  responsible 
for  dociunenting  the  results  and  for 
notifying  other  interpreting  physicians 
of  their  results  and  the  facility  aggregate 
results.  If  foUowup  actions  are  taken  the 
reviewing  interpreting  physician  shall 
also  be  responsible  for  documenting  the 
nature  of  the  followup. 

Dated:  October  6. 1998. 
William  K.  Hubbard, 
Associate  Conunissioner  for  Policy 
Coordination. 

(FR  Doc.  9S-28148  Filed  10-21-98;  8:45  am] 
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DEPARTMENT  OF  THE  TREASURY 
bitamal  Revenue  Servloe 

26  CFR  Parts  1, 301.  and  602 

[TDS7S7] 

mN194S-AU71 

Basis  Reduction  Due  to  Discharge  Of 


AQENCY:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Final  and  temporary 

regulations.  

SUMMARY:  This  document  contains  final 
and  temporary  regulations  that  provide 
ordering  rules  for  the  reduction  of  bases 
of  property  under  sections  108  and  1017 


of  the  Internal  Revenue  Code  of  1986. 

The  regulations  will  affect  taxpayers 

that  exclude  discharge  of  indebtedness 

income  from  gross  income  under  section 

108. 

DATES:  Effective  Date:  These  regulations 

are  effective  October  22, 1998. 

Applicability  Date:  These  regulations 
apply  to  discharges  of  indebtedness 
occurring  on  or  after  October  22, 1998 
and  to  elections  imder  section  108(b)(5) 
concerning  discharges  of  indebtedness 
occurring  on  or  after  October  22, 1998. 
FOR  FURTHER  SIFORMATKM  CONTACT: 
Concerning  the  regulations  generally. 
Sharon  L.  Hall  or  Christopher  F.  Kane 
of  the  Office  of  Assistant  Chief  Counsel 
(Income  Tax  &  Accounting)  at  (202) 
622-4930;  concerning  partnership 
adjustments  under  section  1017. 
Matthew  Lay  of  the  Office  of  Assistant 
Chief  Counsel  (Passthroughs  &  Special 
Industries)  at  (202)  622-3050. 
SUPPLEMENTARY  MFORMATION: 

Paperwork  Redaction  Act 

The  collections  of  information 
contained  in  this  final  regulation  have 
been  reviewed  and  approved  by  the 
Office  of  Management  and  Budget  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C 
3507(d))  under  control  number  1545- 
1539.  Responses  to  these  collections  of 
information  are  required  to  obtain  a 
benefit 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to.  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  control  number. 

The  estimated  annual  burden  per 
respondent  is  1  hour. 

Comments  concerning  the  accuracy  of 
this  burden  estimate  and  suggestions  for 
reducing  this  burden  should  be  sent  to 
the  Internal  Revenue  Service,  Attn:  IRS 
Reports  Qearance  Officer,  C»>:FS:FP, 
Washington.  DC  20224.  and  to  the 
Office  of  Management  and  Budget.  Attn: 
Desk  Officer  for  the  Department  of  the 
Treasury.  Office  of  Information  and 
Regulatory  Affairs.  Washington.  DC 
20503. 

Books  or  records  relating  to  a 
collection  of  information  must  be 
retained  as  long  as  their  contents  may 
become  material  in  the  administration 
of  any  internal  revenue  law.  Generally, 
tax  returns  and  tax  return  information 
are  confidential,  as  reqtiired  by  26 
U.S.C.  6103. 

Background 

This  final  regulation  contains 
amendments  to  the  income  tax 
regulations  (26  CFR  Parts  1  and  301) 
under  sections  108  and  1017  of  the 


Internal  Revenue  Code  of  1986  (Code). 
The  amendments  conform  the 
regulations  to  amendments  to  sections 
108  and  1017  made  by  the  Bankruptcy 
Tax  Act  of  1980,  Public  laiw  96-589, 
§§2, 94  (Stat.  3389  (1980));  1980-2  CB. 
607  (Bankruptcy  Tax  Act);  the  Technical 
Corrections  Act  of  1982, 1»ublic  Law  97- 
448,  §  102(h)(1),  96  (Stat.  2365,  2372 
(1983));  1983-1  CB.  451;  the  Deficit 
Reduction  Act  of  1984.  Public  Law-98- 
369,  sections  474(r)(5)  and  721(b)(2).  98 
(Stat.  494,  839,  966  (1984));  1984-3  CB. 
(Vol.  1)  1;  the  Tax  Reform  Act  of  1966, 
PubUc  Law  99-514,  sections  104(b)(2). 
231(d)(3)P).  822.  and  1171(bH4).  100 
(Stat.  2085.  2105.  2179.  2373. 2513 
(1986));  1986-3  CB.  (Vol.  1)  2;  and  the 
Omnibus  Budget  Reconciliation  Act  of 
1993.  PubUc  Law  103-66.  section 
13150. 107  (SUt.  312.  446  (1993));  1993- 
3  CB.  1. 

On  January  7. 1997.  proposed 
regulations  (REG  208172-91).  were 
published  in  the  Federal  Reveler  (62 
FR  955).  Written  comments  were 
received  in  response  to  the  notice  of 
proposed  rulemaking.  One  speaker 
provided  testimony  at  a  public  bearing 
held  on  May  29. 1997. 

After  consideratiao  of  all  the 
comments,  the  proposed  regulations 
under  sections  108  and  1017  are 
adopted,  as  revised  by  this  Treasury 
decision. 

Explanation  of  Rerisioiis  and 


1 .  Basis  Reduction  Limited  to  Fair 
Market  Value 

One  commentator  requested  that  basis 
reduction  be  limited  to  fair  market  value 
as  provided  by  §  1.1016-7(a)  (as 
removed  by  this  regulation).  The  final 
regulations  do  not  adopt  this 
recommendation.  Section  1017.  as 
enacted  by  the  Bankruptcy  Tax  Act. 
fundamentally  changed  the  rules 
relating  to  basis  reduction  when 
discharge  of  indebtedness  income 
(cancellation  of  debt  [COD)  income)  is 
excluded  from  gross  income.  The 
revised  Matute.  in  section  1017(b)(2). 
{uovides  only  one  limitation  on  basis 
reduction  far  insolvent  and  bankrupt 
taxpayers  who  do  not  make  an  election 
under  section  108(b)(5).  Under  that  rule, 
the  basis  reduction  may  not  exceed  the 
excess  of  the  aggregate  of  the  bases  of 
the  property  held  by  the  taxpayw 
immediately  after  the  discharge  over  the 
aggregate  of  the  liabilities  of  the 
taxpayer  immediately  after  the 
discharge.  The  fair  market  value 
limitation  found  in  the  regulations 
removed  by  this  Treasury  decision  is 
not  reflected  in  section  1017. 
Aooocdingly.  the  IRS  and  Treasury 


56560         Federal  Register /Vol.  63.  No.  204 /Thursday.  October  22.  1998 /Rules  and  Regulations 


Department  do  not  Iwlieve  that  a  rule 
limiting  basis  reduction  to  fair  market 
value  would  be  appropriate. 

2.  Section  106(c)(2)(A)  Limitation 

Section  1.108-5(a)  of  the  proposed 
regulations  described  the  limitation 
under  section  108(c)(2)(A)  and  provided 
that  the  amount  excluded  under  section 
108(a)(1)(D)  (concerning  discharges  of 
qualified  real  property  business 
indebtedness)  could  not  exceed  the 
excess  of  the  outstanding  principal 
amount  of  that  indebtedness 
immediately  before  the  discharge  over 
the  net  fair  market  value  of  the 
qualifying  real  property  (as  defined 
under  §  1.1017-1(c)(1))  immediately 
before  the  discharge.  Two  commentators 
requested  that  the  regulations  clarify 
that  any  outstanding  accrued  and 
unpaid  interest  is  included  in 
determining  the  outstanding  principal 
amount  of  the  indebtedness  for 
purposes  of  this  limitation.  Given  the 
purpose  of  this  limitation,  which  is  to 
prevent  taxpayers  from  using  the  section 
108(a)(1)(D)  exclusion  to  the  extent  that 
debt  cancellation  would  create  equity  in 
property  (H.R.  Rep.  103-111, 103d 
Cong..  1st  Sess..  622-23  (1993)).  the  IRS 
and  Treasiuy  Department  believe  that  it 
is  ina^ropriate  to  strictly  limit  the 
exclusion  by  reference  to  the  amount 
stated  as  principal  in  the  debt 
instrument.  Accordingly,  the  final 
regulations  provide  that,  for  purposes  of 
secUon  108(c)(2)(A)  and  §  1.108-6  only, 
outstanding  principal  amoiuit  means  the 
principal  amount  of  an  indebtedness 
and  all  additional  amounts  owed  that, 
immediately  before  the  discharge,  are 
equivalent  to  principal,  in  that  interest 
on  such  amounts  would  accrue  and 
compound  in  the  future.  Amoimts  that 
are  subject  to  section  108(e)(2)  are 
excepted  from  the  definition  of 
principal  amount.  In  addition,  principal 
amount  must  be  adjusted  to  account  for 
unamortized  premiiun  and  discount 
consistent  with  section  108(e)(3). 

3.  Allocation  of  Basis  Reduction  of 
Multiple  Properties  Within  the  Same 
Class 

The  proposed  regulations 
incorporated  the  limitation  described  in 
section  1017(b)(2)  which  provides  that 
the  basis  reduction  for  bankrupt  and 
insolvent  taxpayers  may  not  exceed  the 
excess  of  the  aggregate  of  the  bases  of 
the  property  held  by  the  taxpayer 
immediately  after  the  discharge  over  the 
aggregate  of  the  liabilities  of  the 
taxpayer  immediately  after  the 
discharge.  A  commentator  suggested 
that  this  limitation  be  applied  on  a  class 
by  class  basis,  so  that  when  a  basis 
reduction  applied  within  a  single  class 


of  properties  described  in  §  1.1017-1(a) 
exceeds  the  amount  of  basis  over  the 
debt  secured  by  the  properties  in  that 
class,  the  basis  reduction  in  excess  of 
that  amount  should  default  to  the  next 
class. 

The  final  regulations  do  not  adopt  this 
comment. 

The  overall  limitation  on  basis 
reduction  is  determined  by  reference  to 
the  adjusted  basis  of  property  and  the 
amount  of  money  held  by  the  taxpayer 
over  the  liabilities  of  the  taxpayer 
"immediately  after  the  discharge."  By 
contrast,  under  the  basis  reduction  rules 
applicable  for  purposes  of  section 
108(b)(2)(E).  the  taxpayer  must  reduce 
the  adjusted  basis  of  property  "held  by 
the  taxpayer  at  the  beginning  of  the 
taxable  year  following  the  year  in  which 
the  discharge  occiu«."  Section  1017(a). 
Given  the  difference  in  the  relevant  time 
for  applying  the  basis  limitation  and  the 
basis  reduction  rules,  and  the  relative 
complexity  of  the  calculations  necessary 
to  implement  the  proposal,  the  IRS  and 
Treasury  Department  believe  that  the 
suggested  limitation  is  not  workable. 
Accordingly,  the  final  regulations 
continue  to  apply  the  limitation  based 
on  the  aggregate  bases  and  liabilities  of 
the  taxpayer  consistent  with  section 
1017(b)(2). 

The  proposed  regulations  also 
provided  that  a  taxpayer  must  treat  a 
distributive  share  of  a  partnership's 
CQD  income  as  attributable  to  a 
discharged  indebtedness  secured  by  the 
taxpayer's  interest  in  that  partnership. 
The  rule  in  the  proposed  regulations  for 
allocating  basis  reduction  among 
multiple  properties  under  section 
108(b)(2)(E)  contained  parenthetical 
language  cross-referencing  the 
partnership  provision  for  the  property 
classes  that  included  secured  real  and 
personal  property  used  in  a  trade  or   ' 
business  or  held  for  investment.  This 
parenthetical  language  was  intended  to 
remind  taxpayers  that  partnership 
indebtedness  is  treated  as  indebtedness 
seciued  by  the  taxpayer's  interest  in  the 
partnership. 

One  commentator  stated  that  the 
cross-reference  with  respect  to  secured 
real  property  was  confusing  since  a 
partnership  interest  presumably  should 
be  treated  as  personal  property  in 
reducing  basis  under  section 
108(b)(2)(E].  This  is  contrasted  with  the 
modified  basis  reduction  rules  under 
sections  108(b)(5)  and  108(c)  which, 
assuming  the  appropriate  requests  are 
made  and  consents  are  granted,  apply  a 
look-through  rule  to  reduce  the  inside 
basis  of  depreciable  property  or 
depreciable  real  property  held  by  a 
partnership. 


In  order  to  eliminate  this  confusicm, 
the  parenthetical  language  is  not 
included  in  the  final  regulations. 
However,  as  under  the  proposed 
regulations,  the  final  regulations 
continue  to  treat  a  distributive  share  of 
a  partnership's  OOD  income  as 
attributable  to  a  discharged 
indebtedness  secured  by  the  taxpayer's 
partnership  interest.  Accordingly,  the 
elimination  of  the  parenthetical 
language  is  not  intended  to  change  the 
substantive  results  obtained  in 
allocating  a  basis  reduction  among 
multiple  properties. 

4.  Meaning  of  "in  Connection  With"  in 
Section  108(c)(3) 

A  commentator  requested  that  the 
final  regulations  provide  that  the  phrase 
"in  coimection  with"  in  section 
108(c)(3)  does  not  require  that  the 
proceeds  of  debt  incurred  or  assumed 
before  January  1, 1993  be  traced  to  real 
property  used  in  a  trade  or  business,  but 
only  requires  that  the  debt  be  seciu^  by 
real  property  used  in  a  trade  or  business 
as  of  January  1. 1993.  The  final 
regulations  do  not  adopt  this  comment. 
Section  108(c)(3)(A)  defines  qualified 
real  property  business  indebtedness  as 
indebtedness  which  "was  incurred  or 
assumed  by  the  taxpayer  inconnection 
with  real  property  used  in  a  trade  or 
business  and  is  secured  by  such  real 
property".  The  IRS  and  Treasury 
Department  do  not  believe  that  this 
sentence  should  be  interpreted  to  mean 
only  that  the  debt  must  be  secured  by 
real  property  used  in  a  trade  or  business 
as  of  January  1, 1993. 

5.  Basis  Reduction  With  Respect  to  a 
Residence 

A  commentator  requested  that  when 
the  basis  of  a  taxpayer's  residence  is 
reduced  under  section  1017  and  is 
disposed  of  in  a  transaction  subject  to 
section  1034  (which  provided  for  the 
deferral  of  gain  on  the  sale  of  a  personal 
residence),  the  potential  recapture 
income  arising  under  section  1245 
should  be  carried  into  the  replacement 
property.  This  comment  is  not  adopted 
in  the  final  regulations.  Section  1034 
was  repealed  by  the  Taxpayer  Relief  Act 
of  1997.  New  section  121,  enacted  by 
the  Taxpayer  Relief  Act  of  1997, 
exempts  certain  gain  on  the  sale  of  a 
residence,  but  does  not  provide  that  the 
potential  gain  will  be  transferred  to  a 
replacement  residence.  Therefore,  under 
the  new  law,  there  is  no  mechanism  to 
preserve  the  potential  recapture  income 
with  respect  to  a  new  residence,  and  the 
potential  recapture  income  must  be 
recognized  on  the  sale  of  the  residence 
under  section  1245. 
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6.  Mandatory  Request  and  Consent 

The  proposed  regulations  provided 
that  a  partner  may  treat  a  partnership 
interest  as  depreciablis  property  under 
section  108(b)(5)  (or  as  depreciable  real 
property  under  section  108(c))  only  if 
the  partnership  consents  to  make 
corresponding  adjustments  to  the  basis 
of  the  partnership's  depreciable 
property  (or  depreciable  real  property). 
The  IRS  and  Treasiuy  Department 
generally  believe,  in  this  context,  that 
whether  or  not  a  partnership  consents  to 
make  the  corresponding  adjustments  to 
the  basis  of  its  property  should  be  a 
matter  of  agreement  between  the  partner 
and  the  partnership.  Therefore,  the 
proposed  regtilations  generally  provided 
that  a  partner  is  free  to  choose  whether 
or  not  to  request  that  a  partnership 
reduce  the  basis  of  partnership  property 
and  that  the  partnership  is  free  to  grant 
or  withhold  its  consent. 

The  ability  to  freely  choose  whether 
or  not  to  request  or  grant  consent, 
however,  provides  opportunities  to 
avoid  the  general  ordering  rules  of  the 
proposed  regulations  through  the  use  of 
a  partnership.  Therefore,  the  proposed 
regulations  provided  that,  in  a  limited 
nimiber  of  situations;  (i)  a  partner  is 
required  to  request  the  partnership's 
consent,  and  (ii)  the  partnership  is 
required  to  grant  that  consent. 
Specifically,  the  proposed  regulations 
provided  that  a  partner  is  required  to 
request  consent  if  the  partner  owns 
(directly  or  indirectly)  more  than  50 
percent  of  the  capital  and  profits 
interests  of  the  partnership,  or  if  the 
partner  receives  a  distributive  share  of 
COD  income  bom  the  partnership.  In 
addition,  the  partnership  is  required  to 
grant  consent  if  requests  are  made  by 
partners  owning  (directly  or  indirectly) 
an  aggregate  of  more  than  50  percent  of 
the  capital  and  profits  interests  of  the 
partnership. 

One  commentator  requested  revisions 
to  the  mandatory  request  and  consent 
rules  contained  in  the  proposed 
regulations.  This  commentator  argued 
that  the  proposed  regulations,  as 
written,  could  unduly  burden  certain 
large  partnerships  in  situations  where 
the  partnership's  refusal  to  consent  was 
not  motivated  by  tax  avoidance.  The 
commentator  requested  that  the 
mandatory  consent  rule  be  revised  to 
require  a  partnership  to  consent  only  if 
the  partnership  receives  requests  frtjm 
five  or  fewer  partners  who  own,  in  the 
aggregate,  more  than  50  percent  of  the 
capit^  and  profits  of  the  partnership. 
To  ensure  that  partnerships  are  not 
unduly  burdened  by  the  mandatory 
request  and  consent  rules,  the 
commentator's  proposal  has  been 


adopted,  in  part,  in  the  final  regulations. 
However,  to  preserve  the  general 
ordering  rules  of  the  regulations,  the  IRS 
and  Treasiuy  Department  believe  that  it 
is  appropriate  to  require  a  partnership  to 
consent  to  reduce  the  basis  of  its 
depreciable  property  (or  depreciable 
real  property)  where  a  substantial 
majority  of  its  partners  elect  to  exclude 
the  COD  income  under  sections 
108(b)(5)  or  108(c).  Therefore,  the  final 
regulations  provide  that  a  partnership 
must  consent  to  reduce  its  partners' 
shares  of  the  partnership's  depreciable 
Imsis  in  depreciable  property  (or 
depreciable  real  property)  if  consent  is 
requested  by:  (i)  partners  owning 
(dfrectly  or  indirectly)  an  aggregate  of 
more  than  80  percent  of  the  capital  and 
profits  interests  of  the  partnership,  or 
(ii)  five  or  fewer  partners  owning 
(directly  or  indirectly)  an  aggregate  of 
more  than  50  percent  of  the  capital  and 
profits  interests  of  the  partnership. 

As  in  the  proposed  regulations,  the 
final  regulations  do  not  require  a 
partnership  to  reduce  the  basis  of  its 
depreciable  property  (or  depreciable 
real  property)  in  all  situations  where  the 
partnership  is  the  source  of  the  COD 
income.  However,  where  a  partnership 
is  the  soiuce  of  the  COD  income  and 
partners  elect  to  exclude  such  income, 
such  partners  are  required  to  request 
that  the  partnership  reduce  its  basis  in 
such  property. 

Accoroingly,  if  partners  meeting  the 
requirements  in  (i)  or  (ii)  above  elect  to 
exclude  such  income,  the  partnership 
must  consent  to  reduce  the  basis  of  its 
depreciable  property  (or  depreciable 
real  property). 

Commentators  also  requested  that  the 
final  regulations  clarify  that  a 
partnership's  consent  is  not  required  for 
basis  adjustments  under  section 
108(b)(2)(E).  The  final  regulations  make 
it  clear  that  a  partnership's  consent  to 
reduce  the  basis  of  the  partnership's 
depreciable  property  (or  depreciable 
real  property)  is  neither  required  nor 
relevant  where  a  partner  reduces  the 
basis  in  its  partnership  interest  under 
section  108(b)(2)(E). 

7.  Treatment  of  the  Adjustment  to  the 
Basis  of  Partnership  Property  Under 
Subchapter  K 

One  commentator  requested  that  the 
final  regulations  address  a  number  of 
issues  concerning  the  treatment  of  the 
partnership's  adjustments  to  the  basis  of 
partnership  property  under  subchapter 
K.  The  final  regulations  do  not  address 
these  issues.  Instead,  the  IRS  and 
Treasury  Department  have  addressed 
these  issues  in  the  proposed  regulations 
recently  promulgated  under  sections 
743  and  755. 


8.  Timing  and  Reporting 

The  proposed  regulations  provided 
that  a  partner  requesting  a  reduction  in 
inside  basis  must  make  the  request  and 
receive  consent  before  the  due  date 
(iiududing  extensions)  for  filing  the 
partner's  Federal  income  tax  return  for 
the  taxable  year  in  which  the  partner 
has  OOD  income.  The  proposed 
regulations  also  provided  that  a 
partnership  that  consents  to  a  basis 
reduction  must  include  a  consent 
statement  with  its  Form  1065,  U.S. 
Partnership  Return  of  Income,  and 
provide  a  copy  of  that  statement  to  the 
affected  partner  on  or  before  the  date  the 
Form  1065  is  filed.  One  commentator 
stated  that  the  final  regulations  should 
provide  that;  (i)  partners  should  not  be 
required  to  request  consent,  and  (ii) 
neither  the  partner  nor  the  partnership 
should  be  required  to  attach  statements 
to  their  retiunas,  until  the  filing  date  of 
their  respective  returns  for  the  taxable 
year  following  the  year  that  the  partner 
excludes  COD  income. 

The  IRS  and  Treasury  Department 
continue  to  believe  that  a  partner 
electing  under  sections  108(b)(5)  or 
108(c)  must  receive  the  consent  of  the 
partnership  before  the  partner  excludes 
the  COD  income.  Therefore,  the  final 
regulations  provide  that  the  partner 
must  request  and  receive  the  consent  of 
the  partnership  prior  to  the  due  date 
(including  extensions)  for  filing  the 
partner's  Federal  income  tax  return  for 
the  taxable  year  in  which  the  partner 
has  COD  income.  The  final  regulations 
do,  however,  adopt  the  commentator's 
suggestion  that  the  partnership  is  not 
required  to  attach  a  statement  to  its 
return  until  the  filing  date  of  its  Federal 
income  tax  return  for  the  taxable  year 
following  the  year  that  ends  with  or 
within  the  taxable  year  that  the  partner 
excludes  the  OOD  income. 

The  commentator  also  stated  that  the 
final  regulations  should  provide  that 
when  a  partnership  recognizes  any  COD 
income  from  quaUfied  real  property 
business  indebtedness  it  should  attach  a 
statement  to  its  partners'  Forms  K-1 
stating  that  the  COD  income  is  from 
quaUfied  real  property  business 
indebtedness  and  the  date  the 
cancellation  occurred.  The  final 
regulations  do  not  adopt  this  proposal. 
The  IRS  and  Treasury  Department 
believe  that  §  1.703-1(a)(1)  currently 
requires  partnerships  to  separately  state 
qualified  real  property  business 
indebtedness  and  identify  it  as  such. 

The  mS  and  Treasury  Department 
recognize  that  a  partner  might  not 
always  have  sufficient  information  with 
which  to  decide  to  request  a  liasis 
reductitm  until  on.  or  shorUy  before,  the 
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due  date  (including  extensions)  for 
filing  the  partner's  Federal  income  tax 
return.  Therefore,  comments  were 
requested  as  to  whether  additional  rules 
(such  as  requiring  a  partnership  to 
inform  partners  of  COD  income  prior  to 
the  date  the  Form  1065  is  filed)  are 
necessary  to  ensure  that  information  is 
exchanged  between  the  partnership  and 
its  partners  in  a  timely  fashion.  The 
final  regulations  do  not  require 
partnerships  to  inform  their  partners  of 
COD  income  prior  to  the  date  the  Form 
1065  is  filed,  histead,  the  IRS  and 
Treasury  Department  believe  that  any 
additional  administrative  burdens 
imposed  on  partnerships  should  be  the 
result  of  an  understanding  between  the 
partners  and  the  partnership. 

9.  Methods  Used  Prior  to  Issuance  of 
Final  Regulations 

A  commentator  requested  that,  for 
cancellation  of  debt  events  occurring 
prior  to  the  issuance  of  final  regulations, 
taxftayers  be  allowed  to  use  any 
reasonable  method  that  conforms  with 
existing  regulations  or  the  propyosed 
regulations  in  determining  which 
properties  are  subject  to  the  basis 
adjustments  under  sections  108  and 
1017.  This  suggestion  to  provide  for 
retroactive  application  of  these 
regulations  has  not  been  adopted. 

Special  Analyaes 

It  has  been  determined  that  this  final 
regulation  is  not  a  significant  regulatory 
action  as  defined  in  EO  12866. 
Therefore,  a  regulatory  assessment  is  not 
required.  It  has  been  determined  that  a 
final  regulatory  flexibility  analysis  is 
required  for  the  collection  of 
information  in  this  Treasury  decision 
under  5  U.S.C.  604.  A  summary  of  the 
analysis  is  set  forth  below  under  the 
heading  "Summary  of  Final  Regulatory 
Flexibility  Act  Analysis."  Pursuant  to 
section  7805(0  of  the  Internal  Revenue 
Code,  this  final  regulation  has  been 
submitted  to  the  Chief  Counsel  for 
Advocacy  of  the  Small  Business 
Administration  for  comment  on  its 
impact  on  small  business. 

Summary  of  Final  Regulatory 
Flexibility  Act  Analy^s 

This  analysis  is  required  under  the 
Regulatory  Flexibihty  Act  (5  U.S.C. 
chapter  6).  In  certain  circumstances,  the 
final  regulations  will  require  a 
partnerehip  to  include  a  statement  with 
its  Form  1065.  U.S.  Partnership  Return 
of  Income,  for  the  taxable  year  following 
the  year  that  ends  with  or  within  the 
taxable  year  the  taxpayer  excludes  COD 
income  firom  gross  income,  and  provide 
a  statement  to  the  taxpayer  on  or  before 
the  due  date  of  the  requesting  partner's 


rettun  (including  extensions)  for  the 
taxable  year  in  which  the  COD  income 
is  excluded  under  section  108(a),  stating 
the  amount  of  the  partner's  share  of  the 
reduction  in  the  partnership's  adjusted 
bases  of  depreciable  real  or  personal 
property  (inside  basis).  This 
requirement  will  ensure  that  the  partner 
knows  it  is  entitled  to  reduce  the 
adjusted  basis  of  the  partnership  interest 
and  that  the  affected  partnership  knows, 
it  must  reduce  the  partner's  interest  in 
inside  basis.  The  legal  basis  for  this 
requirement  is  contained  in  sections 
1017(b).  6001,  and  7805(a). 

Though  the  final  regulations  might 
affiect  any  partnership  owning 
depreciable  property,  the  IRS  and 
Treasiuy  Department  beheve  that 
partnerships  owning  depreciable  real 
property  are  the  most  likely  to  be 
affected.  Approximately  1,560,000 
partnership  returns  were  filed  for  1993. 
Approximately  620,000  of  these  were 
for  partnerships  owning  real  property.  It 
is  unlikely,  however,  that  many  of  these 
partnerships  or  partners  in  these 
partnerships  will  have  COD  income  in 
any  given  year,  so  it  is  anticipated  that 
only  a  small  number  of  these 
partnerships  will  be  affected  by  the  final 
regulations  in  a  particular  year. 

After  a  partner  conveys  information 
concerning  the  amount  of  COD  income 
excluded  from  gross  income  under 
section  108(a)  to  the  affected 
partnership,  the  partnership  must 
reduce  the  partner's  interest  in  inside 
basis.  Accordingly,  the  partnership  must 
prepare  and  maintain  special  entries  on 
its  books  because  this  basis  reduction 
will  reduce  the  partner's  share  of  the 
partnership's  depreciation  deductions, 
and  ultimate  gain  or  loss  on  the  sale  of 
the  property,  in  subsequent  years.  In 
many  cases,  partnership  returns  are 
prepared  using  computer  software  that 
can  prepare  and  maintain  these  special 
entries  after  the  initial  year. 

The  IRS  and  Treasury  Department  are 
not  aware  of  any  federal  rules  that  may 
duplicate,  overlap,  or  conflict  with  the 
rule  in  the  final  regulation. 

As  an  alternative  to  the  disclosure 
described  above,  the  IRS  and  Treasury 
Department  considered,  but  rejected  as 
too  burdensome,  a  rule  that  would  have 
required  an  affected  partnership  to 
disclose  the  reductions  of  adjusted  basis 
on  a  property-by-property  basis.  There 
are  no  known  alternative  rules  that  are 
less  burdensome  to  small  entities  but 
that  accomplish  the  purpose  of  the 
statute. 

Drafting  Information 

The  principal  authors  of  these 
regulations  are  Sharon  L.  Hall,  Office  of 
Assistant  Chief  Counsel  (Income  Tax 


and  Accounting)  and  Brian  Blum,  Office 
of  Assistant  Chief  Counsel 
(Passthroughs  and  Special  Industries). 
However,  other  personnel  from  the  IRS 
and  Treasury  Department  participated 
in  their  development. 

List  of  Subjects 

26  CFR  Part  1 

Income  taxes.  Reporting  and 
recordkeeping  requirements. 

26  CFR  Part  301 

Employment  taxes.  Estate  taxes. 
Excise  taxes.  Gift  taxes.  Income  taxes. 
Penalties,  Reporting  and  recordkeeping. 

26  CFR  Part  602 

Reporting  and  recordkeeping 
requirements. 

Adoption  of  Amendments  to  the 
Regulations 

Accordingly,  26  CFR  parts  1.  301  and 
602  are  amended  as  follows: 

PART  1— INCOME  TAXES 

Paragraph  1.  The  authority  citation 
for  part  1  is  amended  by  adding  entries 
in  numerical  order  to  read  as  follows: 

Authority:  26  U.S.C.  7805  *  *  * 

Section  1.108-4  also  issued  under  26 
U.S.C  108. 

Section  1.108-5  also  issued  under  26 
use  108.  ••  • 

Section  1.1017-1  also  issued  under  26 
U.S.C.  1017.  *  •  • 

Par.  2.  Section  1.108-4  is  added  to 
read  as  follows. 

fl.lOft-4    Election  to  reduce  basis  or 
depreciable  property  under  section 
10e(b)(5)  of  the  Internal  Revenue  Code . 

(a)  Description.  An  election  under 
section  108(b)(5)  is  available  whenever 
a  taxpayer  excludes  discharge  of 
indebtedness  income  (COD  income) 
from  gross  income  under  sections 
108(a)(1)(A).  (B).  or  (C)  (concerning  title 
11  cases,  insolvency,  and  qualified  farm 
indebtedness,  respectively).  See  sections 
108(d)(2)  and  (3)  for  the  definitions  of 
title  1 1  case  and  insolvent.  See  section 
108(g)(2)  for  the  definition  of  qualified 
farm  indebtedness. 

(b)  Time  and  manner.  To  make  an 
election  under  section  108(b)(5),  a 
taxpayer  must  enter  the  appropriate 
information  on  Form  982,  Reduction  of 
Tax  Attributes  Due  to  Discharge  of 
Indebtedness  (and  Section  1082  Basis 
Adjustment),  and  attach  the  form  to  the 
timely  filed  (including  extensions) 
Federal  income  tax  return  for  the 
taxable  year  in  which  the  taxpayer  has 
COD  income  that  is  excluded  from  gross 
income  under  section  108(a).  An 
election  under  this  section  may  be 
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revoked  only  with  the  consent  of  the 
Commissioner. 

(c)  Effective  date.  This  section  appHes 
to  elections  concerning  discharges  of 
indebtedness  occurring  on  or  after 
October  22, 1998. 

fl.l08(cH    [Redesignatsdasfi.l0e-6] 

Par.  3.  Section  1.108(c)-l  is 
redesignated  as  §  1.108-5. 

Par.  4.  Section  1.108-6  is  added  to 
read  as  follows: 

f1.10e-6    Umttabons  on  the  exclusion  of 
Income  from  the  dlsctwrge  of  qualified  real 
property  business  IndeMsdneso. 

(a)  Indebtedness  in  excess  of  value. 
With  respect  to  any  qualified  real 
property  business  indebtedness  that  is 
discharged,  the  amoimt  excluded  from 
gross  income  under  section  108(a)(1)(D) 
(concerning  discharges  of  qualified  real 
property  business  indebtedness)  shall 
not  exceed  the  excess,  if  any,  of  the 
outstanding  principal  amount  of  that 
indebtedness  inunediately  before  the 
discharge  over  the  net  fair  market  value 
of  the  qualifying  real  property,  as 
defined  in  §  1.1017-l(c)(l),  immediately 
before  the  discharge.  For  purposes  of 
this  section,  net  fair  market  value  means 
the  fair  market  value  of  the  quaUfying 
real  property  (notwithstanding  section 
7701(g)).  reduced  by  the  outstanding 
principal  amoimt  of  any  quafified  real 
property  business  indebtedness  (other 
than  the  discharged  indebtedness)  that 
is  secured  by  sudi  property 
immediately  before  and  after  the 
discharge.  Also,  for  purposes  of  section 
108(c)(2)(A)  and  this  section, 
outstanding  principal  amount  means  the 
principal  amount  of  indebtedness 
together  with  all  additional  amounts 
owed  that,  immediately  before  the 
discharge,  are  equivalent  to  principal,  in 
that  interest  on  such  amounts  would 
accrue  and  compound  in  the  future, 
except  that  outstanding  principal 
amount  shall  not  include  amounts  that 
are  subject  to  section  108(e)(2)  and  shall 
be  adjusted  to  account  for  unamortized 
premium  and  discount  consistent  with 
section  108(e)(3). 

(b)  Overall  limitation.  The  amount 
excluded  from  gross  income  under 
section  108(a)(1)(D)  shall  not  exceed  the 
aggregate  adjusted  bases  of  all 
depreciable  real  property  held  by  the 
taxpayer  inunediately  before  the 
discharge  (other  than  depreciable  real 
property  acquired  in  contemplation  of 
the  discharge)  reduced  by  the  sum  of 
any — 

(1)  Depreciation  claimed  for  the 
taxable  year  the  taxpayer  excluded 
discharge  of  indebtedness  from  gross 
income  under  section  108(a)(1)(D):  and 


(2)  Reductions  to  the  adjusted  bases  of 
depreciable  real  property  required 
under  section  108(b)  or  section  108(g) 
for  the  same  taxable  year. 

(c)  Effective  date.  This  section  applies 
to  discharges  of  quaUfied  real  property 
business  indebtedness  occurring  on  or 
after  October  22, 1998. 

fl.10e<a)-l    ptomoMd] 
Par.  5.  Section  1.108(a)-l  is  removed. 

f1.l0e<ah2    IfWnoved] 
Par.  6.  Section  108(a)-2  is  removed. 


fi.ioe(bH 

Par.  7.  Section  1.108-{b)-l  is 
removed. 

S  1.1016^    {jRmmov^ 
Par.  B.  Section  1.1016-7  is  removed. 

f1.10ie-8    [Rsmovedl 

Par.  9.  Section  1.1016-8  is  removed. 

Par.  10.  Section  1.1017-1  is  revised  to 
read  as  follows: 

f  1 .1017-1    Basis  reductions  foNowing  a 
disclwfye  of  IndsMsdness. 

(a)  General  rule  for  section 
108(b)(2)(E).  This  paragraph  (a)  applies 
to  basis  reductions  under  section 
108(b)(2)(E)  that  are  required  by  section 
108(a)(1)  (A)  or  (B)  because  the  taxpayer 
excluded  discharge  of  indebtedness 
(COD  income)  frtim  gross  income.  A 
taxpayer  must  reduce  in  the  following 
order,  to  the  extent  of  the  excluded  COD 
income  (but  not  below  zero),  the 
adjusted  bases  of  property  held  on  the 
first  day  of  the  taxable  year  following 
the  taxable  year  that  the  taxpayer 
excluded  COD  income  &t>m  gross 
income  (in  proportion  to  adjusted 
basis): — 

(1)  Real  property  used  in  a  trade  or 
business  or  held  for  investment,  other 
than  real  property  described  in  section 
1221(1),  that  seciued  the  discharged 
indebtedness  immediately  before  the 
discharge: 

(2)  Personal  property  used  in  a  trade 
or  business  or  held  for  investment,  other 
than  inventory,  accounts  receivable,  and 
notes  receivable,  that  secured  the 
discharged  indel>tedness  immediately 
before  the  discharge: 

(3)  Remaining  property  used  in  a 
trade  or  business  or  held  for  investment, 
other  than  inventory,  accounts 
receivable,  notes  receivable,  and  real 
property  described  in  section  1221(1): 

(4)  Inventory,  accounts  receivable, 
notes  receivable,  and  real  property 
described  in  section  1221(1):  and 

(5)  Property  not  used  in  a  trade  or 
business  nor  held  for  investment. 

(b)  Operating  rules— (1)  Prior  tax- 
attribute  reduction.  The  amount  of 
excluded  COD  income  appUed  to  reduce 


basis  does  not  include  any  COD  income 
appUed  to  reduce  tax  attributes  under 
sections  108(b)(2)(A)  through  (D)  and,  if 
applicable,  section  108(b)(5).  For 
example,  if  a  taxpayer  excludes  $100  of 
COD  income  from  gross  income  under 
section  108(a)  and  reduces  tax  attributes 
by  $40  under  sections  108(b)(2)(A) 
through  (D),  the  taxpayer  is  required  to 
reduce  the  adjusted  bases  of  property  by 
$60  ($100 — $40)  under  section 
108(b)(2)(E). 

(2)  Multiple  discharged 
indebtednesses.  If  a  taxpayer  has  COD 
income  attributable  to  more  than  one 
discharged  indebtedness  resulting  in  the 
reduction  of  tax  attributes  under 
sections  108(b)(2)(A)  throu^  (D)  and,  if 
applicable,  section  108(b)(5),  pan^ph 
(b)(1)  of  this  section  must  be  applied  by 
allocating  the  tax-attribute  reductions 
among  the  indebtednesses  in  propwtion 
to  the  amount  of  CX3D  income 
attributable  to  each  discharged 
indebtedness.  For  example,  if  a  taxpayer 
excludes  $20  of  COD  income 
attributable  to  seciu«d  indebtedness  A 
and  excludes  $80  of  COD  income 
attributable  to  unsecured  indebtedness 
B  (a  total  exclusion  of  $100).  and  if  the 
taxpayer  reduces  tax  attributes  by  $40 
under  sections  108(b)(2)(A)  through  (D), 
the  taxpayer  must  reduce  the  amount  of 
COD  income  attributable  to  secured 
indebtedness  A  to  $12  ($20— ($20  /  $100 
X  $40))  and  must  reduce  the  amount  of 
COD  income  attributable  to  unsecured 
indebtedness  B  to  $48  ($80— ($80  /  $100 
x$40)). 

(3)  Limitation  on  basis  reductions 
under  section  108(b)(2)(E)  in  bankruptcy 
or  insolvency.  If  COD  income  arises 
from  a  discharge  of  indebtedness  in  a 
title  11  case  or  while  the  taxpayer  is 
insolvent,  the  amount  of  any  basis 
reduction  under  section  108(b)(2)(E) 
shall  not  exceed  the  excess  of — 

(i)  The  aggregate  of  the  adjusted  bases 
of  property  and  the  amount  of  money 
held  by  the  taxpayer  inunediately  after 
the  discharge:  over 

(ii)  The  aggregate  of  the  habiUties  of 
the  taxpayer  immediately  after  the 
discharge. 

(c)  Modification  of  ordering  rules  for 
basis  reductions  under  sections 
108(b)(5)  and  108(c)— (1)  In  general. 
The  ordering  rules  prescribed  in 
paragraph  (a)  of  this  section  apply,  with 
appropriate  modifications,  to  basis 
reductions  under  sections  108(b)(5)  and 
(c).  Thus,  a  taxpayer  that  elects  to 
reduce  basis  under  section  108(b)(5) 
may,  to  the  extent  that  the  election 
applies,  reduce  only  the  adjusted  basis 
of  property  described  in  paragraphs 
(a)(1).  (2).'and  (3)  of  this  section  and.  if 
an  election  is  made  under  f>aragraph  (f) 
of  this  section,  paragraph  (a)  (4)  of  this 
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section.  Within  paragraphs  (a)(1),  (2),  (3) 
and  (4)  of  this  section,  such  a  taxpayer 
may  reduce  only  the  adjusted  bases  of 
depreciable  property.  A  taxpayer  that 
elects  to  apply  section  108(c)  may 
reduce  only  the  adjusted  basis  of 
property  described  in  paragraphs  (a)(1) 
and  (3)  of  this  section  and,  within 
paragraphs  (a)(1)  and  (3)  of  this  section, 
may  reduce  only  the  adjusted  bases  of 
depreciable  real  property.  Furthermore, 
for  basis  reductions  under  section 
108(c),  a  taxpayer  must  reduce  the 
adjusted  basis  of  the  qualifying  real 
property  to  the  extent  of  the  discharged 
qualified  real  property  business 
indebtedness  before  reducing  the 
adjusted  bases  of  other  depreciable  real 
property.  The  term  qualifying  real 
property  means  real  property  with 
respect  to  which  the  indebtedness  is 
quaUfied  real  property  business 
indebtedness  within  Uie  meaning  of 
section  108(c)(3).  See  paragraphs  (f)  and 
(g)  of  this  section  for  elections  relating 
to  section  1221(1]  property  and 
partnership  interests. 

(2)  Partial  basis  reductions  under 
section  106(b)(5).  If  the  amount  of  basis 
reductions  under  section  108(b)(S)  is 
less  than  the  amount  of  the  COD  income 
excluded  from  gross  income  under 
section  108(a),  the  taxpayer  must  reduce 
the  balance  of  its  tax  attributes, 
including  any  remaining  adjusted  bases 
of  depreciable  and  other  property,  by 
following  the  ordering  rules  under 
secrtion  108(b)(2).  For  example,  if  a 
taxpayer  excludes  $100  of  COD  income 
from  gross  income  under  section  108(a) 
and  elects  to  reduce  the  adjusted  bases 
of  depreciable  property  by  $10  under 
section  108(b)(5),  the  taxpayer  must 
reduce  its  remaining  tax  attributes  by 
$90,  starting  with  net  operating  losses 
under  section  108(b)(2). 

(3)  Modification  of  fresh  start  rule  for 
prior  basis  reductions  under  section 
108(b)(5).  After  reducing  the  adjusted 
bases  of  depreciable  property  under 
section  108(b)(5),  a  taxpayer  must 
compute  the  limitation  on  basis 
reductions  under  section  1017(b)(2) 
using  the  aggregate  of  the  remaining 
adjusted  b^es  of  property.  For  example, 
if,  immediately  after  the  discharge  of 
indebtedness  in  a  title  11  case,  a 
taxpayer's  adjusted  bases  of  property  is 
$100  and  its  undischarged  indebtedness 
is  $70,  and  if  the  taxpayer  elects  to 
reduce  the  adjusted  bases  of  depreciable 
property  by  $10  under  section  108(b)(5). 
section  1017(b)(2)  limits  any  further 
basis  reductions  under  section 
108(b)(2)(E)  to  $20  (($100 -$10) -$70). 

(d)  Changes  in  security.  If  any 
property  is  added  or  eliminated  as 
security  for  an  indebtedness  during  the 
one-year  period  preceding  the  discharge 


of  that  indebtedness,  such  addition  or 
elimination  shall  be  disregarded  where 
a  principal  purpose  of  the  change  is  to 
affect  the  taxpayer's  basis  reductions 
under  section  1017. 

(e)  Depreciable  property.  For  purposes 
of  this  section,  the  term  depreciable 
property  means  any  property  of  a 
character  subject  to  the  allowance  for 
depreciation  or  amortization,  but  only  if 
the  basis  reduction  would  reduce  the 
amount  of  depreciation  or  amortization 
which  otherwise  would  be  allowable  for 
the  period  immediately  following  such 
reduction.  Thus,  for  example,  a  lessor 
cannot  reduce  the  basis  of  leased 
property  where  the  lessee's  obligation  in 
respect  of  the  property  will  restore  to 
the  lessor  the  loss  due  to  depreciation 
during  the  term  of  the  lease,  since  the 
lessor  cannot  take  depreciation  in 
resoect  of  such  prpperty. 

(f)  Election  to  treat  section  1221(1) 
real  property  as  depreciable— {1)  In 
gfineml.  For  basis  reductions  under 
section  108(b)(5)  and  basis  reductions 
relating  to  qualified  farm  indebtedness, 
a  taxpayer  may  elect  under  sections 
1017(b)(3)(E)  and  (4)(C),  respectively,  to 
treat  real  property  described  in  section 
1221(1)  as  depreciable  property.  This 
election  is  not  available,  however,  for 
basis  reductions  under  section  108(c). 

(2)  Time  and  manner.  To  make  an 
election  under  section  1017(b)(3)(E)  or 
(4)(C),  a  taxpayer  must  enter  the 
appropriate  information  on  Form  982, 
Reduction  of  Tax  Attributes  Due  to 
Discharge  of  Indebtedness  (oi.d  Section 
1082  Basis  Adjustment),  and  attach  the 
form  to  a  timely  filed  (including 
extensions)  Federal  income  tax  return 
for  the  taxable  year  in  which  the 
taxpayer  has  COD  income  that  is 
excluded  frtim  gross  income  under 
section  108(a).  An  election  under  this 
paragraph  (f)  may  be  revoked  only  with 
the  consent  of  the  Commissioner. 

(g)  Partnerships— {!)  Partnership  COD 
income.  For  purposes  of  paragraph  (a)  of 
this  section,  a  taxpayer  must  treat  a 
distributive  share  of  a  partnership's 
COD  income  as  attributable  to  a 
discharged  indebtedness  seciired  by  the 
taxpayer's  interest  in  that  partnership. 

(2)  Partnership  interest  treated  as 
depreciable  property — (i)  In  general.  For 
purposes  of  making  basis  reductions,  if 
a  taxpayer  makes  an  election  under 
section  108(b)(5)  (or  108(c)).  the 
taxpayer  must  treat  a  partnership 
interest  as  depreciable  property  (or 
depreciable  real  property)  to  the  extent 
of  the  partner's  proportionate  share  of 
the  partnership's  basis  in  depreciable 
property  (or  depreciable  real  property), 
provided  that  the  partnership  consents 
to  a  corresponding  reduction  in  the 
partnership's  basis  (inside  basis)  in 


depreciable  property  (or  depreciable 
real  property)  with  respect  to  such 
partner. 

(ii)  Request  by  partner  and  consent  of 
partnership — (A)  In  general.  Except  as 
otherwise  provided  in  this  paragraph 
(g)(2)(ii),  a  taxpayer  may  choose 
whether  or  not  to  request  that  a 
partnership  reduce  the  inside  basis  of  its 
depreciable  property  (or  depreciable 
real  pro]>erty)  with  respect  to  the 
taxpayer,  and  the  partnership  may  grant 
or  withhold  such  consent,  in  its  sole 
discretion.  A  request  by  the  taxpayer 
must  be  made  before  the  due  date 
(including  extensions)  for  filing  the 
taxpayer's  Federal  income  tax  return  for 
the  taxable  year  in  which  the  taxpayer 
has  COD  income  that  is  excluded  firom 
gross  income  under  section  108(a). 

(B)  Request  for  consent  required.  A 
taxpayer  must  request  a  partnership's 
consent  to  reduce  inside  basis  if,  at  the 
time  of  the  discharge,  the  taxpayer  owns 
(directly  or  indirectly)  a  greater  than  50 
percent  interest  in  the  capital  and 
profits  of  the  partnership,  or  if 
reductions  to  the  basis  of  the  taxpayer's 
depreciable  property  (or  depreciable 
real  property)  are  being  made  with 
respect  to  the  taxpayer's  distributive 
shue  of  COD  income  of  the  partnership. 

(C)  Granting  of  request  required.  A 
partnership  must  consent  to  reduce  its 
partners'  shares  of  inside  basis  with 
respect  to  a  discharged  indebtedness  if 
consent  is  requested  with  respect  to  that 
indebtedness  by  partners  owning 
(directly  or  indirectly)  an  aggregate  of 
more  than  80  percent  of  the  capital  and 
profits  interests  of  the  partnership  or      ' 
five  or  fewer  partners  owning  (directly 
or  indirectly)  an  aggregate  of  more  than 
SO  percent  of  the  capital  and  profits 
interests  of  the  partnership.  For 
example,  if  there  is  a  cancellation  of 
partnership  indebtedness  that  is  secured 
by  real  property  used  in  a  partnership's 
trade  or  business,  and  if  partners 
owning  (in  the  aggregate)  90  percent  of 
the  capital  and  profits  interests  of  the 
partnership  elect  to  exclude  the  COD 
income  under  section  108(c).  the 
partnership  must  make  the  appropriate 
reductions  in  those  partners'  shares  of 
inside  basis. 

(iii)  Partnership  consent  statement — 
(A)  Partnership  requirement.  A 
consenting  partnership  must  include 
with  the  Form  1065,  U.S.  Partnership 
Return  of  Income,  for  the  taxable  year 
following  the  year  that  ends  with  or 
within  the  taxable  year  the  taxpayer 
excludes  COD  income  from  gross 
income  under  section  108(a),  and  must 
provide  to  the  taxpayer  on  or  before  the 
due  date  of  the  taxpayer's  return 
(including  extensions)  for  the  taxable 
year  in  which  the  taxpayer  excludes 
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COD  income  from  gross  income,  a 
statement  that — 

(1)  Contains  the  name,  address,  and 
taxpayer  identification  number  of  the 
partnership;  and  * 

{2)  States  the  amoimt  of  the  reduction 
of  the  partner's  proportionate  interest  in 
the  adjusted  bases  of  the  partnership's 
depreciable  property  or  depreciable  real 
property,  whichever  is  appUcable. 

(B)  Taxpayer's  requirement. 
Statements  described  in  paragraph 
(g)(2)(iii)(A)  of  this  section  must  be 
attached  to  a  taxpayer's  timely  filed 
(including  extensions)  Federal  income 
tax  return  for  the  taxable  year  in  which 
the  taxpayer  has  COD  income  that  is 
excluded  from  gross  income  under 
section  108(a). 

(iv)  Partner's  share  of  partnership's 
adjusted  basis.  [Reserved] 

(3)  Partnership  basis  reduction.  The 
rules  of  this  section  (including  this 
paragraph  (g))  apply  in  determining  the 
properties  to  which  the  partnership's 
basis  reductions  must  be  made. 

(h)  Special  allocation  rule  for  cases  to 
which  section  1398  applies.  U  a 
bankruptcy  estate  and  a  taxpajrer  to 
whom  section  1398  applies  (concerning 
only  individuals  imder  Chapter  7  or  11 
of  title  1 1  of  the  United  States  Code) 
hold  property  subject  to  basis  reduction 
under  section  108(b)(2)(E)  or  (5)  on  the 
first  day  of  the  taxable  year  following  - 
the  taxable  year  of  disdhai^ge,  the 
bankruptcy  estate  must  reduce  aU  of  the 
adjusted  bases  of  its  property  before  the 
taxpayer  is  required  to  reduce  any 
adjusted  bases  of  property. 

(i)  Effective  date,  "this  section  applies 
to  discharges  of  indebtedness  occurring 
on  or  after  October  22. 1998. 

f  1.1017-2    [Ramovedl 
Par.  11.  Section  1.1017-2  is  removed. 

PART  301— PROCEDURE  AND 
AOMMISTRATION 

Par.  12.  The  authority  citation  for  part 
301  continues  to  read  as  follows: 
AadMrity:  26  U.S.C  7805  *  *  r^_^ 

f301.»100-13T    [Rwnovadg 

Par.  13.  Section  301.9100-13T  is 
removed. 

PART  «»-OMB  CONTROL  NUMBERS 
UNDER  THE  PAPERWORK 
REDUCTION  ACT 

Par.  14.  The  authority  citation  for  part 
602  continues  to  read  as  follows: 
Anlhoriljr:  26  U.S.C  7805. 

Par.  IS.  Section  602.101(c)  is 
amended  by: 

1.  Adding  the  following  entries  in 
numerical  order  to  the  table: 


S  602.101    OMB  Control  numbara. 

•        •        •        •        • 

(c)«  •  * 


CFR  part  or  section  vvtwre 
Mieniified  and  descnbed 


Current 

0MB 

control  No. 


1.108-4  ~ 1545-1539 

1.108-6  ....- 1545-1421 

•  •  •  •  '         • 

1.1017-1 » 1545-1539 


2.  Removing  the  following  entries  in 
numerical  order  from  the  table: 


CFR  part  or  section  wtiere 
idemrfied  and  described 


Current 

0MB 

control  No. 


1.108(a)-1 1545-0046 

1.10e(a>-2 154S-0046 

1.108(cH  154&-1421 


1.1017-2 


1545-0028 
1545-0046 


301 .91 00-1 3T 1545-0046 

Approved:  September  14. 1998. 
MichMlP.Dolaa. 

Deputy  Conunissioner  of  Internal  Revenue. 
DonaUCLdbick. 
Assistant  Secretary  of  the  Treasury. 
IFR  Doc  96-28263  Filed  10-21-98: 8:45  am) 
■aiaiooocK  mat  it-u 


POSTAL  SERVICE 

39CFflPart111 

Mailing  OnUna  Mailwt  Tost 
ImptomanMlon  StMidanla:  Changae  in 
Doreaadc  a  walllc  ■Bont  and  Faaa; 
Final  Rule  and  Notica 

agency:  Postal  Service. 

action;  Final  rule. 

summary:  This  final  rule  sets  forth  the 
Domestic  Mail  Manual  (DMM) 
standards  adopted  by  the  Postal  Service 
to  implement  the  Decision  of  the 
Governors  of  United  States  Postal 
Service  oa  the  Recommended  Decision 
of  the  Postal  Rate  Commission  on  the 
Maricet  Test  of  Mailing  Online.  Docket 
No.  MC98-1. 

The  Postal  Service's  Request  to  the 
Postal  Rate  Commission  proposed,  in 
part,  that  the  Postal  Service  be 


permitted  to  establish  new 
classifications  and  fees  for  Mailing 
Online  on  a  mari^et  test  basis.  The 
market  test  is  a  limited  one  involving  up 
to  5.000  customers,  starting  in  the 
northeastern  United  States,  that  will 
provide  a  basis  for  subsequent 
nationwide  experimental  and 
permanent  services.  The  experiment  is 
also  the  subject  of  the  current  Postal 
Service  Request.  Mailing  Online  is  a 
service  that  allows  postal  custcHners 
with  access  to  a  personal  computer  and 
the  Internet  to  transmit  electronic 
documents  to  a  postal  Web  site  for 
subsequent  batching  and  transmission 
to  a  contract  printer,  who  creates  and 
enters  the  consequent  physical 
mailpieces.  Payment  for  postage  and 
mailpieoe  preparation  is  made  online 
via  credit  card. 

EFFECTIVE  DATE:  October  22. 1998. 
FOR  FURTHER  aVORMATICN  CONTACT:  Paul 
Lettmann.  (202)  268-6261.  or  Kenneth 
N.  Hollies.  (202)  268-3083. 
SUPPLBCNTARY  aVKMMATION:  The 
Mailing  Online  market  test,  an 
anticipated  precursor  of  a  more 
permanent  service  offering  of  the  Postal 
Service,  will  be  of  limited  impact.  Its 
purpose  is  to  permit  testing  of  Mailing 
Online  as  one  component  of  PostOCGce 
Online,  a  vehicle  for  the  provision  of  a 
variety  of  services,  imder  conditions 
that  approximate  those  sought  for  a 
subsequent  experimental  service.  These 
conditions  include: 

•  Use  of  a  hardware  and  software 
platform  that  can  be  adapted  to  the  level 
of  ciistomer  use.  together  with  a  printer 
whose  contract  prices  are  the  basis  for 
Mailing  Online  fees; 

•  Use  of  First-Class  and  Standard 
Mail  automation  present,  rather  than 
First-Class  single-piece,  rate  categories; 
and 

•  The  collection  of  information  to 
assist  in  subsequent  mail  classification 
and  service  design  decisions. 

This  test  is  the  second  of  four  steps 
consisting  of  an  operations  test,  market 
test,  and  possible  exfterimental  and 
permanent  service.  Postal  Service  data 
collection  will  be  fociised  on  mailpiece 
informatirai.  with  collateral  emf^iases 
upon  resource  utilization  and  costing. 
Additional  information  will  also  be 
collected,  such  as  information 
concerning  expenditures  on  the  data 
links  between  the  postal  W^  server  and 
theprint  site. 

Tne  test  will  be  conducted  beginning 
October  22. 1998.  imtil  a  time  tied  to 
action  on  the  Request  for  a  Mailing 
Online  experiment.  The  test  will  be 
limited  to  5.000  active  PostOffice 
Online  registrants  located  in  cotain 
northeastern  ZIP  Code  areas  and  in  the 
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operations  test  areas  of  Hartford, 
Connecticut  and  Tampa,  Florida.  There 
are  no  restrictions  on  the  destinating 
addresses  beyond  the  fact  that  only 
domestic  rate  categories  are  available. 
Market  test  customer  mailpieces  will  be 
produced  by  a  printer  under  contract 
with  the  Postal  Service  and  mailed  at  a 
Waltham,  Massachusetts  postal  facility. 

Background 

On  July  15, 1998,  purauant  to  its 
authority  under  39  U.S.C.  section  3621, 
et  seq..  tbe  Postal  Service  Hied  with  the 
Postal  Rate  Commission  (PRC)  a  Request 
for  a  Recommended  Decision  on  a 
Market  Test  Classification  and  Fee 
Schedule  and  a  Recommended  Decision 
on  an  Experimental  ClassiGcation  and 
Fee  Schedule  for  Mailing  Online 
Service.  The  PRC  designated  the  filing 
as  Docket  No.  MC9A-1  and  published  a 
notice  of  the  filing,  with  a  description 
of  the  Postal  Service's  proposals,  in  the 
Federal  Register  on  July  23.  1998  (63  FR 
39600). 

The  Postal  Service's  Request  to  the 
PRC  proposed  that  the  Postal  Service  be 
permitted  to  establish  new 
classifications  and  fees  for  Mailing 
Online,  first  as  a  market  test  and  later 
as  an  experiment.  The  market  test  will 
permit  assessment  of  the  features  and 
viability  of  the  new  service  while 
providing  input  for  PRC  and  Postal 
Service  consideration  of  the  experiment 
and  perhaps  a  permanent  form  of 
Mailing  Online. 

Service  Description 

Mailing  Online  is  designed  to  take 
advantage  of  the  capabilities  of  the 
Internet,  a  Web  browser,  and  personal 
computer  software  to  permit  customers 
to  create  and  submit  documents  and 
mailing  lists  in  electronic  form  for 
subsequent  printing,  finishing,  and 
entry  as  hard  copy  mail.  The  service 
will  also  allow  postal  customers  to  pay 
postage  and  fees  online  using  a  credit 
card. 

The  service  utilizes  technology 
advances  to  benefit  postal  customers, 
especially  individuals  and  small-  and 
home-based  businesses,  who  would 
otherwise  not  have  access  to 
sophisticated  digital  printing  technology 
and  to  bulk  automation  mail  rates.  It  is 
expected  to  reduce  the  aggregate  cost  of 
producing  and  entering  a  small  mailing 
and  provide  a  lower  cost  and  more 
efficient  way  to  use  the  mail.  There  is 
no  minimum  number  of  docimients  that 
can  be  submitted  via  Mailing  Online. 
However,  there  is  an  upper  limit  of 
5.000  addresses  per  mailing.  It  will  also 
provide  convenient  and  easy-to-use 
electronic  access  to  postal  services  for 
those  small  businesses  not  currently 


using  the  mail  due  to  a  lack  of  mail 
production  and  preparation  capabilities 
of  their  own. 

A  typical  customer  will  compose  a 
document  using  conventional  desktop 
publishing  or  word  processing  software; 
access  a  postal  Web  site  and  select 
various  printing,  finishing,  and  payment 
options;  submit  a  mailing  list  for 
standardization  based  on  the  Postal 
Service's  current  address  database;  and 
complete  submission  of  the  job  by 
sencUng  electronic  versions  of  the 
docimient  and  a  mailing  list  to  the  Web 
site.  Any  addresses  that  do  not  comply 
with  postal  addressing  standards  will  be 
purged  bom  the  address  list  prior  to 
quotation  of  a  final  price.  (Move  update 
requirements  for  address  quality  are 
waived  temporarily  pending  final 
integration  of  the  FASTforward  system 
with  Mailing  Online.)  Software 
applications  currently  supported  are  MS 
WordTM,  WordPerfect™,  PageMaker™, 
Ventura^M,  and  Quark.''^  Customere 
will  pay  for  the  service  online  via  credit 
card,  llie  price  of  the  service  includes 
the  creation  of  physical  mailpieces  and 
postage. 

Additional  features  of  the  service 
include:  online  document  proofing; 
provision  of  a  "file  cabinet"  that  retains 
customer  mailing  jobs  for  a  period  of  30 
days  and  offere  document  and  mailing 
list  management  capabilities;  real-time 
online  status  reports  of  jobs  submitted; 
and  a  quick  calculator  that  provides 
immediate  price  quotations. 

The  Postal  Senace  will  batch  all 
submitted  jobs  and  send  them  via 
dedicated  lines  to  a  commercial  digital 
printing  contracrtor  located  in  the  Boston 
area  (a  permanent  service  would  involve 
approximately  25  nationwide  printers), 
who  then  prints  the  document,  finishes 
it,  places  it  in  a  letter  or  flat  envelope 
bearing  a  delivery  point  barcode,  and 
en  ten  it  as  mail  in  Waltham, 
Massachusetts.  In  keeping  with  the 
Mailing  Online  goal  of  providing  small- 
volume  customere  access  to  the  benefits 
of  automation,  First-Class  Mail  and 
Standard  Mail  (A)  will  be  entered  at  the 
automation  basic  rates.  Special  services 
are  not  being  offered  with  Mailing 
Online  during  this  market  test. 

Test  Participation 

The  Postal  Service  anticipates  that 
usere  of  the  Mailing  Online  service  may 
include  a  wide  range  of  individuals, 
small  businesses,  and  home  offices.  For 
example.  Mailing  Online  ofiiers  to  local 
merchants  a  convenient  means  for 
getting  invoices  into  customers'  hands 
quickly,  thereby  accelerating  cash  flow. 
While  most  customers  are  expected  to 
be  small  organizations,  some  individual 
use  is  also  anticipated,  as  well  as  that 


of  larger  companies  for  small  volume, 
high  quality  mailings. 

Availability  of  Mailing  Online  during 
the  market  test  is  restricted  to  a 
maximiun  of  5,000  active  customers 
located  initially  within  certain  ZIP 
Codes  for  the  metropolitan  areas  of 
Boston,  Massachusetts;  New  York,  New 
York;  Philadelphia,  Pennsylvania; 
Hartford,  Connecticut;  and  Tampa. 
Florida.  The  latter  two  areas  also 
participated  in  an  earlier  operations  test 
of  the  service.  A  registrant's  continued 
participation  is  contingent  on  using 
PostOffice  Online  at  least  once  each  30 
calendar  days.  Less  &«quent  usage  will 
result  in  cancellation  of  a  customer's 
registration  and  access  to  Mailing 
Online. 

Customer  Procedures 

Customen  must  register  as  PostOffice 
Online  customers  and  obtain  a  customer 
ID  and  password  by  first  accessing 
www.postofficeonline.com  on  the 
Internet. 

To  use  the  Mailing  Online  service,  a 
registered  customer  clicks  on  the  "Make 
a  Mailing"  button  and  does  the 
following: 

1.  Produces  a  document  using  one  of 
the  supported  word  processing,  office 
suite,  or  desktop  publishing  software 
programs,  and  uploads  it  to  the  Web 
site; 

2.  Produces  a  database  of  recipients' 
names  and  addresses,  ranging  firom  one 
to  5,000  (maximum  limit  per  mailing), 
and.  optionally  including  variable  data 
for  merger  into  respective  dociunents. 
These  addresses  and  data  may  be 
obtained  by  customere  bom  existing 
commercial  vendors  or  created  by  the 
Mailing  Online  customer. 

Rates  and  Fees 

Dociunents  presented  through  Mailing 
Online  are  eligible  for  the  following  rate 
categories  only: 

•  First-Class  Mail  Letters  and  Sealed 
Parcels-Automation  Basic  Letters  and 
Flats 

•  Standard  Mail  (A)  Regular — 
Automation  Basic  Lettere  and  Flats 

Fees  are  as  follows: 


Feature 

Fee 

Paper  (per  sheet): 
8'/tocl  1 

S0.006 

O  r«AI^    ••••••■■••••••••••••••■••■■•••■■■■■■■••■• 

11x17  

0.009 
0.014 

Printing  (per  impression): 
Simplex  (8^/^x11) 

0.026 

Simplex  (8'Ax14)  

Duplex  (8'/ix11) „ 

Duplex  (8^Ax14) 

Spot  Color  (per  impression)  

0.026 
0.026 
0.026 
0.013 

Finishing: 
Poking  (per  fold) 

0.013 
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Feature 

Stapling  (per  staple) 

Saddto  Stitcti  (per  finished  piece) 

Tape  Bincfng  (6'Atx^'^)  (per  fin- 
ished piece) 

Ti^  Bindmg  (8'/!»(14)  (per  fin- 
istied  piece)  

Applying  Tat>s  to  SeH  Mailer 

Envelopes: 

#10  Envelope  

Flat  Envelope 

Inserting  (per  envelope): 

#10  Envelope -.. 

Ftel  Envelope 


Fee       PART  1 1 1— (AMENDED] 


0.010 
0.250 

0.563 

0.688 
0.088 

0.019 
0.068 

0.017 
0.194 


ImplementatifHi 

Purauant  to  39  U.S.C.  3624,  the  PRC 
on  October  7, 1998.  issued  to  the 
Governors  of  the  Postal  Service  its 
Opinion  and  Recommended  Decision  on 
the  Postal  Service's  Request.  The  PRC 
recommendation  generally  followed  the 
mail  classification  structiue  and  fees 
requested  by  the  Postal  Service. 

After  reviewing  the  PRC's 
Recommended  Decision  and  its 
consequences  for  the  Postal  Service  and 
postal  customere,  the  Govemora, 
purauant  to  39  U.S.C.  3625.  acted  on  the 
PRC's  recommendations  on  October  16, 
1998.  (Decision  of  the  Govemora  of  the 
United  States  Postal  Service  on  the 
Recommended  Decision  of  the  Postal 
Rate  Commission  on  the  Market  Test  of 
Mailing  Online,  Docket  MC98-1.) 

The  Govemora  determined  to  approve 
the  PRC's  recommendations,  and  the 
Board  of  Govemora  set  an 
implementation  date  of  October  22, 
1998,  for  those  fee  and  classification 
changes  to  take  effect. 

This  final  rule  contains  the  DMM 
standards  adopted  by  the  Postal  Service 
to  implement  the  Govemora'  decision. 

As  described  above,  market  test  fees 
apply  only  to  preparation  of  Mailing 
Online  mailpieces  which  must  be 
entered  in  one  of  the  identified 
automation  basic  categories.  Mailing 
Online  volume  is  ineligible  for  entry  at 
deeper  discounts  or  at  single-piece  rates. 

Because  of  the  limited  scope  of  this 
market  test,  the  Postal  Service  finds  no 
need  to  solicit  comment  on  the 
standards  for  Mailings  Online  or. 
pending  their  evaluation,  to  delay 
implementation  of  the  market  test. 

List  of  Subiects  in  39  CFR  Part  111 

Postal  Service. 

For  the  reasons  discussed  above,  the 
Postal  Service  hereby  adopts  the 
following  amendments  to  the  Domestic 
Mail  Manual,  which  is  incorporated  by 
reference  in  the  Code  of  Federal 
Regulations  (see  39  CFR  part  111). 


1.  The  authority  citation  for  39  CFR 
part  111  continues  to  read  as  follows: 

Aidfaority:  5  U.S.C  552(a):  39  U.S.C  101, 
401,  403,  404,  3001-3011.  3201-3219.  3403- 
3406.  3621.  3626,  5001. 

2.  Amend  the  Domestic  Mail  Manual 
as  follows: 

E    Eligibility 


EllO    Basic  Standards 

1.0    CLASSmCA'nON  AND 
DESCRIPTION 


1 .3    Matter  Closed  Against  Postal 
Inspection 

[Amend  1.3  by  adding  documents 
created  and  mailed  by  means  of  Mailing 
Online  as  follows:] 

Matter  closed  against  postal 
inspection  includes  Firat-Class  Mail  and 
Express  Mail.  Electronic  documents 
caeated  by  means  of  Mailing  Online 
(G093)  for  possible  transmission  as 
First-Class  Mail  are  closed  against 
inspection.  Hard  copy  vereions  of 
electronic  Mailing  Online  documents, 
while  being  prepared  for  entry  as  First- 
Class  Mail,  also  are  closed  against  postal 
inspection.  The  USPS  may  open  mail 
other  than  First-Class  Mail  or  Express 
Mail  to  determine  whether  the  proper 
rate  of  postage  is  paid.  Material 
wrapped  or  packaged  so  that  it  cannot 
be  examined  easily  or  examined  %vithout 
destruction  or  serious  damage  is  closed 
against  postal  inspection  and  is  charged 
the  appropriate  Firet-Class  Mail  or 
Express  Mail  rate. 
•        •        •        •        • 

4.0  FEES 

4.1  Presort  Mailing 

[Amend  4.1  to  indicate  Mailing 
Online  mailers  pay  fees  in  accordance 
with  G093.] 

A  First-Class  Mail  presort  mailing  fee 
must  be  paid  once  each  12-month 
period  at  each  office  of  mailing  by  any 
person  or  organization  entering  mailings 
at  automation  or  Presorted  Firet-Class 
Mail  rates  and/or  Presorted  Priority  Mail 
rates.  Payment  of  one  fee  allows  a 
mailer  to  enter  mail  at  all  those  rates. 
Persons  or  organizations  paying  this  fee 
may  enter  mail  of  their  clients  as  well 
as  their  own  mail.  Mailing  Online 
customere  using  pay  fees  in  accordance 
with  (X)93  and  are  not  required  to  pay 
an  annual  mailing  fee. 


E140    Automation  Rates 


1.0 


BASIC  STANDARDS 

[Amend  1.1b  by  adding  a  reference  to 
Mailing  Online  in  G093  as  follows:) 

1.1    All  Pieces 

All  pieces  in  a  Firet-Class  Mail 
automation  rate  mailing  must: 

•        •        •        *        • 

b.  Be  part  of  a  single  mailing  of  at 
least  5(X)  pieces  of  automation  rate  First- 
Class  Mail,  subject  to  1.2.  or  be  provided 
for  entry  using  Mailing  Online  service 
under  G093. 


E611    All  Standard  Mail 

1.0    BASIC  INFORMATION 

•        •        •         •        • 

IJZ    Postal  Inspection 

[Amend  1.2  by  adding  provision  for 
Standard  Mail  docimtents  created  in 
electronic  form  by  means  of  Mailing 
Otdine  and  subsequently  mailed  cts 
follows:] 

Standard  Mail  is  not  sealed  against 
postal  inspection  except  that  electrcHiic 
documents  retained  by  the  Postal 
Service  in  connection  with  Mailing 
Online  are  sealed  against  postal 
inspection.  Regardless  of  physical 
closure,  the  mailing  of  articles  at 
Standard  Mail  rates,  including 
mailpieces  entered  via  Mailing  Online 
mailings,  constitutes  consent  by  the 
mailer  to  postal  inspection  of  the 
contents. 


£612    Additional  Standards  for 
Standard  MaU  (A) 


4.0    BULK  RATES 


4.7    Annual  Fees 

[Amend  4.7  by  adding  a  reference  to 
fees  in  G093  as  follows^ 

Bulk  rate  Standard  Mail  (A)  is  subject 
to  an  annual  mailing  fee  once  each  12- 
month  period.  The  fee  may  be  ftaid  in 
advance  only  for  the  next  year  and  only 
during  the  last  30  days  of  the  current 
service  period.  The  fee  charged  is  that 
in  effect  on  the  date  of  payment.  Each 
mailer  who  entere  mail  at  bulk  rates 
paid  with  a  meter  or  precanceled  stamps 
must  pay  an  annual  bulk  mailing  fee  at 
each  post  office  of  mailing;  a  mailer 
paying  this  fee  may  enter  clients'  mail ' 
as  well  as  the  mailer's  o«vn.  The  mail«^ 
whose  permit  imprint  appeara  on  pieces 
in  a  mailing  paid  with  a  permit  imprint 
must  show  that  permit  number  oa  the 
postage  statement  and  must  pay  the 
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annual  bulk  mailing  fee  for  that  permit; 
this  fee  is  in  addition  to  the  fee  for  an 
appUcation  to  use  permit  imprints. 

Mailing  Online  customers  pay  fees  in 
accordance  with  G093  and  are  not 
required  to  pay  the  annual  mailing  fee. 

•  •        •        •        • 

4.9    Preparation 

Each  bulk  rate  mailing  is  subject  to 
these  general  standards: 

•  •        •        •        • 

[Amend  4.9  by  adding  a  reference  to 
Mailing  Online  in  G093  as  follows:] 

b.  Each  mailing  must  contain  at  least 
200  pieces  or  50  pounds  of  pieces  or  be 
provided  for  entry  using  Mailing  Online 
service  under  G093.  Other  volume 
standards  can  also  apply,  based  on  the 
rate  claimed. 


G    General  Information 

•        •        •        •        • 

[Amend  the  title  to  add  "Market  Test' 
as  follows:] 

G090    Market  Test  and  Experimental 
Classifications  and  Rates 


[G091    Reserved.) 

[Add  new  G093  as  follows:) 
G093    Mailing  Online 

1.0  BASIC  EUGIBIUTY 

1.1  Dacription 

The  standards  in  G093  apply  to 
documents  produced  by  a  properly 
registered  customer  who  has  paid  the 
appropriate  fees  estabUshed  for  the 
Mailing  Online  market  test,  and  to 
mailpieces  presented  for  entry  by  a 
printer  under  contract  with  USPS. 

1.2  Customer  Eligibility 

Test  participation  is  subject  to  the 
following  conditions: 

The  customer  must  be  registered  as  a 
user  of  FostOffice  Online  via  the 
PostOffice  Online  Web  site 
(www.postofficeonline.com). 
Registration  requires  an  intent  to  use 
PostOffice  Online  and  actual  usage  at 
least  once  each  30  calendar  days. 
Registration  is  also  ciirrently  limited 
based  on  the  customer's  ZIP  Code. 

1.3  Mailings 

Electronic  documents  submitted  to 
the  postal  Web  site  tvill  be  batched  and 
sent  to  a  commercial  printer  under 
contract  with  USPS,  who  then  prints  the 
document,  finishes  it,  and  places  it  in  a 
letter  or  flat  envelope  bearing  a  delivery 
point  barcode,  and  enters  it  as  mail  at 
a  postal  faciUty.  First-Class  Mail  will  be 


charged  postage  at  the  automation  basic 
rates  and  Standard  Mail  (A)  will  be 
charged  postage  at  the  automation  basic 
rates.  There  is  a  limit  of  5.000  addresses 
per  mailing.  Special  services  are  not 
available  during  the  market  test. 

1.4  Address  Quality 

Address  quaUty  requirements  for 
automation  rate  pieces  contained  in 
El  40  do  not  apply  for  customers  who 
submit  job  orders  under  the  market  test. 

1.5  Rates  and  Fees 

The  rates  and  fees  applicable  to 
dociunents  created  using  Mailing 
Online  are  as  follows: 

a.  Documents  presented  through 
MaiUng  Online  during  the  market  test 
are  eligible  for  the  following  rate 
categories  only: 

•  First-Class  Mail  Letters  and  Sealed 
Parcels — Automation  Basic  Letters  and 
Flats 

•  Standard  Mail  (A)  Regular — 
Automation  Basic  Letters  and  Flats 

b.  Fees  are  as  follows: 


Feature 

Paper  (per  sheet): 

8'Ax  11  

8'A  X  14  

11  x17 

Priming  (per  impression): 

Simplex  (8'A  x  ll) 

Simplex  (8'yfe  x  14) 

Duplex  (8'A  X  11) 

Duplex  (8'-4  X  14) 

Spot  Color  (per  impression)  

Finishing: 

Folding  (per  toW) 

Stapling  (per  staisle) 

Saddto  Stilcti  (per  finished  piece) 

Tape  Bindkig  (6'A  x  1 1)  (per  fin- 
ished piece) 

Tape  Bindng  (8'/&  x  14)  (per  firK 
ished  piece) 

Applying  Tabs  to  Self  Mailer 

Envelopes: 

#10  Envelope  

Flat  Envelope  

Inserting  (per  envelope): 

#10  Envelope  

Flat  Envelope 


Fee 


S0.006 
$0,009 
$0,014 

$0,026 
$0,026 
$0,026 
$0,026 
$0,013 

$0,013 
$0,010 
$0,250 

$0,563 

$0,688 
$0,088 

$0,019 
$0,068 

$0,017 
$0,194 


1.6    Sealed  Against  Inspection 

E)ocuments  will  be  treated  as  sealed 
against  postal  inspection  while  they  are 
in  an  electronic  form.  Once  the 
dociunents  are  printed  and  entered  as 
mail,  they  will  be  treated  in  accordance 
with  the  provisions  of  El  10.1.3  and 
E611.1.2,  which,  respectively,  state  that 
First-Class  Mail  is  closed  against  postal 
inspection  and  that  Standard  Mail  is  not 
sealed  against  postal  inspection. 


5.0  MAILINGS 

5.1  Minimum  Quantity 

•        •        •        •        • 

(Amend  5.1  by  adding  a  provision  for 
Mailing  Online  as  follows:) 

Permit  imprint  mailings  must  contain 
at  least  200  pieces  or  50  pounds,  except: 

d.  A  mailing  may  contain  fewer  pieces 
if  provided  for  entry  using  Mailing 
Online  service  in  G093. 


P040    Permit  Imprints 


A  transmittal  letter  making  these 
changes  in  the  pages  of  the  Domestic 
Mail  Manual  will  be  published  and  will 
be  transmitted  to  subscribers 
automatically.  As  provided  by  39  CFR 
111.3.  notice  of  issuance  will  be 
pubhshed  in  the  Federal  Register. 
Neva  R.  Wataon, 
Attorney,  Office  of  Legal  Policy. 
IFR  Doc.  98-28348  Filed  10-21-M:  8:45  ami 
HUJNQ  ooof  ms-is-^ 


ENVIRONMENTAL  PROTECTION 
AQENCy 

40CFRPart52 

Fi-065-«623a:  FRL-6167-4] 

Approval  and  Promulgalfon  of 
Implemantation  Plans;  Stata  of  Florida 

agency:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Direct  final  rule. 

SiJMMARY:  EPA  is  approving  revisions  to 
the  Dade  County.  Broward  County  and 
Palm  Beach  County  portions  of  the 
Florida  State  Implementation  Plan  (SIP) 
submitted  on  November  15, 1995, 
through  the  Florida  Department  of 
Environmental  Protection  (FDEP).  The 
submittal  revises  emissions  budgets  for 
transportation  conformity.  The  purpose 
of  this  action  is  to  incorporate  revised 
motor  vehicle  emissions  budgets  into 
the  Southeast  Florida  maintenance  plan 
for  use  in  demonstration  of  conformity 
of  transportation  plans,  programs,  and 
projects  with  the  Florida  SIP  for  the 
Southeast  Florida  maintenance  area. 
This  action  is  in  accordance  with  the 
Transportation  Conformity  Rule 
promulgated  on  November  24, 1993, 
and  sul^equent  amendments. 
DATES:  This  direct  final  rule  will 
become  effective  on  December  21. 1998. 
without  further  notice  unless  EPA 
receives  adverse  comments  by 
November  23. 1998.  Should  the  EPA 
receive  such  comments,  it  will  publish 
a  timely  document  in  the  Fed«-al 
Register  withdrawing  this  rule  and 
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informing  the  pubUc  that  this  rule  will 
not  take  effect. 

ADDRESSES:  Written  comments  should 
be  addressed  to:  Kelly  Sheckler  at  the 
Region  4,  Environmental  Protection 
Agency.  Air  Planning  Branch.  61 
Forsyth  Street.  Atlanta,  Georgia  30303. 
Ck)pies  of  the  dociunents  relative  to  this 
action  are  available  for  public 
inspection  during  normal  business 
hours  at  the  following  locations.  The 
persons  wanting  to  examine  these 
documents  should  make  an 
appointment  with  the  appropriate  office 
at  least  24  hours  before  the  visiting  day. 
Reference  file  number  FL-065-9623. 
The  Region  4  office  may  have  additional 
background  dociunents  not  available  at 
the  other  locations. 

Air  and  Radiation  Docket  and 
Information  Center  (Air  Docket  6102), 
U.S.  Environmental  Protection  Agency, 
401  M  Street,  SW.  Washington.  D.C. 
20460. 

Environmental  Protection  Agency. 
Region  4  Air  Plamiing  Branch.  61 
Forsyth  Street.  SW.  Atlanta,  Georgia 

30303. 

Florida  Department  of  Environmental 
Regulation.  Twin  Towers  Office 
Building.  2600  Blair  Stone  Road. 
Tallahassee.  Florida.  32399-2400. 
FOR  FURTHER  MFORMATKM  CONTACT: 
Kelly  Sheckler  at  (404)  562-9042. 
Reference  file  FL-065-9623. 
SUPPI.EMENTARY  INFORMATION:  The  Clean 
Air  Act.  as  amended  in  1990  (CAA). 
defines  conformity  to  an 
implementation  plan  to  mean 
conformity  to  the  plan's  purpose  of 
reducing  Xhe  severity  and  number  of 
violations  of  the  National  Ambient  Air 
QuaUty  Standards  (NAAQS)  and 
achieving  expeditious  attainment  of 
such  standards.  Specifically,  the  CAA 
requires  determinations  that  federally 
funded  or  approved  actions  will  not 
cause  or  contribute  to  any  new 
violation,  increase  the  frequency  or 

DAOE 


severity  of  any  existing  violation,  or 
delay  timely  attainment  of  any  standard 
or  any  required  interim  emission 
reductions  or  other  milestones  in  any 
area.  Therefore,  the  emissions  expected 
from  implementation  of  such 
transportation  plans  and  programs  must 
be  consistent  with  estimates  of 
emissions  from  a  maintenance  plan. 

The  State  of  Florida  through  the  FDEP 
submitted  an  attainment  and 
maintenance  plan  for  the  Southeast 
Florida  counties  of  Dade,  Broward  and 
Pahn  Beach  on  November  13, 1993.  The 
State  of  Florida's  request  for 
redesignation  of  the  Southeast  Florida 
area  was  approved  by  EPA  because  the 
area  attained  the  ozone  NAAQS,  met  all 
relevant  requirements  under  section  110 
and  part  D  of  the  CAA,  had  a  fully 
approved  SIP  under  section  110(k)  of 
the  CAA.  demonstrated  permanent  and 
enforceable  air  quality  improvement, 
and  had  maintenance  plan  satisfying  the 
requirements  of  section  175  A  of  the 
CAA.  For  further  detail  on  this 
rulemaking  refer  to  60  FR  10325,  dated 
February  24, 1995.  On  November  16, 
1992,  the  State  of  Florida  submitted 
comprehensive  inventories  of  VOC. 
NO,,  and  CO  emissions  from  the 
Southeast  Florida  area.  The  inventories 
include  biogenic,  area,  stationary,  and 
mobile  sources  using  1990  as  the  base 
year  for  calculations  to  demonstrate 
maintenance.  The  1990  inventory  is 
considered  representative  of  attainment 
conditions  because  the  NAAQS  was  not 
violated  diuing  1990.  EPA  approved 
this  revision  of  the  Florida  SIP  and 
redesignated  the  area  from 
nonattainment  to  attainment  for  ozone 
effective  April  27, 1995.  At  the  time  of 
this  submittal,  EPA  had  not  finaUzed 
the  Transportation  Conformity  rule 
which  provides  the  criteria  and 
procedures  by  which  the  transportation 
planning  authorities  must  show  that 
transportation  plans  and  projects 


conform  to  the  emission  estimates  in  the 
appUcable  state  maintenance  plan.  As  a 
result  the  State's  maintenance  plan  did 
not  provide  an  expUcit  motor  vehicles 
emissions  budget  for  the  purposes  of 
showing  conformity. 

The  Transportation  Conformity 
regulations  at  40  CFR  51.456  were 
promulgated  on  November  24, 1993. 
establishing  the  criteria  and  procedures 
for  determining  conformity  of 
transportation  activities  to  the  SIP. 
Under  these  provisions  states  may 
revise  their  emissions  budgets  at  any 
time  through  the  standard  SIP  revision 
process,  provided  the  SIP  demonstrates 
that  the  revised  emissions  budget  will 
not  threaten  attainment  and 
maintenance  of  the  standard  or  any 
milestones  in  the  required  time  frame. 
The  conformity  rule  provides  states  the 
option  to  revise  the  emission  budget  to 
reallocate  emissions  among  sources  or 
between  pollutants  and  precursors  so 
long  as  this  budget  overall  maintains 
total  emissions  for  the  area  below  the 
attainment  inventory  levels.  The 
difference  between  the  attainment 
inventory  levels  and  the  projected 
emissions  levels  is  referred  to  as  a  safety 
margin. 

The  total  emissions  in  the  revised 
emissions  budget  for  the  Southeast 
Florida  maintenance  area  are  below  the 
1990  levels  through  the  period  of 
projection  necessary  for  the  attainment 
and  maintenance  plan,  2005.  Due  to 
reductions  ex|>ected  from  new  and/ or 
future  federal  emission  standards,  non- 
road  source  emissions  are  projected  to 
decrease  below  the  levels  projected  in 
the  original  maintenance  plan.  The 
safety  margin  created  from  this  category 
is  allotted  to  the  on-road  mobile  source 
emissions  budget.  As  provided  in  the 
Table  below,  the  reallotted  emissions 
budget  maintains  the  1990  levels  and  is 
consistent  virith  the  redesignation/ 
maintenance  demonstration  SIP. 


COUNTY  VOC  EMISSIONS  INVENTORY  SUMMARY 
[Tons  per  day) 


Category 

1990 

1994 

1997 

2000 

2005 

1 

Pnirtf 

14.24 
158.60 
156.60 

65.09 
154.89 

14.57 

146.39 

96.88 

66.10 

154.89 

11.17 

111.00 

88.89 

69.98 

154.89 

&09 

111.92 

82.79 

72.96 

154.89 

8.59 

Area  - 

On-Road  Mobile ._ .» ... —• - 

rSH  DAfw4  kirJ-itiA                                                                                                    

107.18 
79.40 
77.86 

Biogenic 

154.89 

Total - 

549.42 

478.83 

435.93 

430.65 

427.92 

Awailahio  ^ofAtv  Mamin                             .      

n/a 
n/a 

70.59 
51.89 

113.49 
59.88 

118.77 
65.98 

121.50 

Alocated  Safety  Margin 

69.37 

Total  Emissions  Budget  (includes  nK*ile  Ixidget) 

530.72 

495.81 

496.63 

497.29 

Total  Mobile  Source  Budget  (on-road) - • 

148.77 

148.77 

14a77 

148.77 
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Broward  County  VCX^  Emissions  Inventory  Summary 

rrons  per  day] 


Catagory 

1990 

1994 

1997 

2000 

2005 

PoW _ 

Aim  „.. 

OwRoad  Mobila ...^ .•»•..•.....••••••••.,».•...• ......^m....*.*.. ........ 

14.03 
5255 
109.84 
37.84 
46.80 

15.73 
49.67 
66.46 
40.29 
46.80 

14.87 
38.18 
60.44 
42.24 
46.80 

14.89 
41.23 
56.91 
44.29 
46.80 

14.16 
35.03 
53^1 

Off-Road  Mobile 

Biogenic _ 

47.95 
46.80 

Total „ 

261.06 

219.00 

246.44 

251.56 

04B  00 

Available  Safety  Margin 

AMocated  Safety  Margin „ _ 

42.06 
37.89 

58.53 
43.91 

57.94 
48.44 

6381 
51.04 

Total  Emissions  Budget  (includes  mobile  budget) „.. 

20G.89 

246.44 

251.56 

248.29 

Total  Mobile  Source  Budget  (onroad) 

104.35 

104.35 

104.35 

104  35 

Palm  Beach  County  VOC  Emissions  Inventory  Summary 

[Tons  per  day] 


Category 

1990 

1994 

1997 

2000 

2005 

Point 

1.16 

84.06 

70.20 

26.05 

123.64 

1.22 

84.84 

43.49 

28.42 

123.34 

1.29 

81.30 

40.53 

40.53 

123.34 

1.36 

79.02 

38.04 

32.54 

123.34 

151 

78^ 

3754 

3254 

123.34 

Area  

On-Road  Mobile 

Off-Road  Mobile „ 

Biogenic  

Total 

305.11 

281.61 

277.41 

274.60 

273.52 

Available  Safety  Margin 

Alocaled  Safety  Mvgin „^ 

n/a 
n^a 

2350 
23.20 

27.70 
26.16 

3051 
28.65 

3159 
29.15 

Total  Emissions  Budget  (includes  mobite  budget) 

304.81 

303.57 

303.25 

302.67 

Total  Mobile  Source  Budget  (onroad) 

66.69 

66.69 

66.69 

66.69 

Dade  County  NOx  Emissions  Inventory  Summary 

rrons  per  day] 


Category 

1990 

1994 

1997 

2000 

2005 

Point 

Area  „ 

47.26 

5.97 

117.70 

47.92 

48.65 

6.06 

111.19 

48.13 

31.97 

6.28 

107.01 

50.89 

31.98 

6.43 

101.92 

52.99 

32.00 

6.65 

98.99 

56.52 

On-Road  Mobite „ 

Off-Road  Mobile 

Total 

218.85 

214.03 

196.15 

193.32 

194.16 

Available  Safety  Margin 

Allocated  Safety  Margin 

iVa 
rVk 

4.82 
.63 

17.88 
4.81 

15.63 
9.90 

11.86 
12.83 

Total  Emissions  Budget  (includes  mobile  budget) 

214.66 

200.96 

203.22 

206.99 

Total  Mobile  Souree  Budget  (On-fload) ^ 

111.82 

111.82 

111.82 

111  82 

BROWARD  COUNTY  NOx  EMISSIONS  INVENTORY  SUMMARY 

(Tons  per  day] 


Category 

1990 

1994 

1997 

2000 

2005 

Point 

95.30 

6.94 

80.20 

27.66 

92.82 

751 

74.24 

30.42 

85.16 

7.94 

70.76 

32.06 

85.16 

8.21 

66.87 

33.80 

85.16 

8.56 

64.47 

36.98 

Area  „ 

On-Road  Mobile 

Off-Road  

Total 

210.10 

204.99 

195.92 

194.04 

195.16 

Available  Safety  Margin 

rVa 

5.11 

14.18 

16.06 

14.94 
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BROWARD  COUNTY  NOx  EMISSIONS  INVENTORY  SUMMARY— Continued 

[Tons  per  day] 


Category 

1990 

1994 

1997 

2000 

2005 

Allocated  Safety  Margin 

n/a 

1.95 

5.43 

9.32 

11.72 

T/^al  Cmiceinnc  RiiHnBt  I'mrklt^t^  imllile  budoet)            

206.94 

201.35 

203.36 

206.88 

Total  Mobile  Sources  Budget  (on-road) 

\ 

76.19 

76.19 

76.19 

76.19 

PALM  BEACH  County  NOx  Emissions  Inventory  Suii^mary 

[Tons  per  day] 


Category 

1990 

1994 

1997 

AKKI 

2005 

Point •• "• 

Area 

On-Road  Mobile 

f\t§  DrhAH                                                                                                                                           

37.78 

4.19 

56.58 

18.27 

42.45 

4.40 

54.27 

19.92 

33.75 

4.50 

53.02 

21.47 

3452 
4.74 

51.47 
22.81 

34.54 

5.03 

50.88 

25.35 

Total - • 

116.82 

121.04 

112.83 

113.54 

11550 

Available  Safety  Margin ^ 

Alocated  Safety  Margin - 

n/a 
n/a 

(-)*22 
(-)052 

3.99 
.73 

3.28 
228 

1.02 
2.87 

Total  Emissions  Budget  (includes  mobile  budget) 

120.52 

113.56 

115.82 

118.67 

Total  Mobile  Source  Budget  (on-road) 

53.75 

53.75 

53.75 

53.75 

TOTAL  3— COUNTY  VOC  EMISSIONS  INVENTORY  SUMMARY 

[Tons  per  day] 


Category 

1990 

1994 

1997 

2000 

2005 

rOKll - r ' " 

Afoa                                 _ _... 

29.43 
295.21 
336.64 
128.98 
32553 

3157 
280.90 
206.83 
134.81 
325.33 

27.33 
230.48 
189.86 
142.87 
325.33 

24.34 
232.17 
176.74 
149.79 
32353 

24.26 
22050 

On-Road  Mobile 

Ofl-R(^d                                       -    .................. 

170.25 
158.35 

Biogenic — 

32553 

Total •• 

1115.59 

979.44 

915.87 

90857 

896.69 

AunilaMA  '^fetv  Mnmin 

nte 
nte 

136.98 
112.98 

199.72 
129.95 

207.29 
143.07 

217.21 

Alocated  Safety  Margin 

14956 

Total  Emissions  Budget  Cmdudes  mobile)  

1092.42 

1045.82 

1051.44 

1048.25 

Total  Mobile  Source  Budget  (on-road) 

319.81 

31951 

31951 

319.81 

TOTAL  3— County  NOx  Emissions  Inventory  Summary 

[Tons  per  day] 


Category 

1990 

1994 

1997 

2000 

2005 

Point - 

Area - • • • 

On-Road  Mobile 

Off-Road 

180.34 
17.10 

254.48 
93.85 

183.92 
17.97 

239.70 
98.47 

15058 

1851 

230.79 

104.42 

151.66 

1958 

220.26 

109.60 

151.70 

20.23 

21454 

118.85 

Totrt - 

545.77 

540.06 

504.90 

500.90 

505.12 

Available  Safety  Margin  — -..: 

Alocated  Safety  Margin ■ 

n/a 
n/a 

5.71 
2.06 

4057 
10.97 

44.87 
2150 

40.65 
27.43 

Total  Emissions  Budget  Ondudes  mobile  budget) 

..■■•■■■•■■■»•••»• 

542.12 

515.87 

522.40 

532.54 

Total  Mobile  Source  Budget  (on-road) 

241.76 

241.76 

241.76 

241.77 
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Final  Action 

EPA  is  approving  Florida's  revised 
emissions  budget  for  the  Southeast 
Florida  maintenance  area.  The  Agency 
has  determined  that  this  request 
conforms  to  those  requirements. 
Therefore,  this  action  revises  the  motor 
vehicle  emissions  budget  for  the  Florida 
counties  of  Dade.  Broward  and  Palm 
Beach. 

EPA  is  publishing  this  action  without 
a  prior  proposal  because  the  Agency 
views  this  as  a  noncontroversial 
amendment  and  anticipates  no  adverse 
comments.  However,  in  the  proposed 
rules  section  of  this  Federal  Register 
publication,  EPA  is  publishing  a 
separate  document  that  will  serve  as  the 
proposal  to  approve  the  SIP  revision 
should  relevant  adverse  comments  be 
filed.  This  rule  will  be  eflective 
December  21, 1998  without  further 
notice  unless  the  Agency  receives 
relevant  adverse  comments  by 
November  23. 1998. 

If  the  EPA  receives  such  comments, 
then  EPA  will  publish  a  timely 
withdrawal  of  the  final  rule  informing 
the  public  that  the  rule  will  not  take 
effect.  All  public  comments  received 
will  then  be  addressed  in  a  subsequent 
final  rule  based  on  the  proposed  rule. 
The  EPA  will  not  institute  a  second 
comment  period  on  this  rule.  Only 
parties  interested  in  commenting  on  this 
rule  should  do  so  at  this  time.  If  no  such 
comments  are  received,  the  public  is 
advised  that  this  rule  will  be  effective 
on  December  21. 1998  and  no  further 
action  will  be  taken  on  the  proposed 
rule. 

The  ozone  SIP  is  designed  to  satisfy 
the  requirements  of  part  D  of  the  CAA 
and  to  provide  for  attainment  and 
maintenance  of  the  ozone  NAAQS. 
Approval  of  this  motor  vehicle 
emissions  budget  should  not  be 
interpreted  as  authorizing  the  State  to 
delete,  alter,  or  rescind  any  of  the  VOC 
or  NOx  emission  limitations  and 
restrictions  contained  in  the  approved 
ozone  SIP.  Changes  to  ozone  SIP  VCX: 
regulations  rendering  them  less 
stringent  than  those  contained  in  the 
EPA  approved  plans  cannot  be  made 
unless  a  revised  maintenance  plan  is 
submitted  to  and  approved  by  EPA. 
Unauthorized  relaxations,  deletions, 
and  changes  could  result  in  both  a 
finding  of  non-implementation  [section 
173(b)  of  the  CAAI  and  in  a  SIP 
deficiency  call  made  pursuant  to  section 
110(a)(2)(H)  of  the  CAA. 

IV.  Administrative  Requirements 

A.  Executive  Order  12866 

The  Oflice  of  Management  and  Budget 
(OMB)  has  exempted  this  regulatory 


action  from  Executive  Order  (E.O.) 
12866,  entitled  "Regulatory  Planning 
and  Review." 

B.  Executive  Order  12875 

Under  E.0. 12875,  EPA  may  not  issue 
a  regulation  that  is  not  required  by 
statute  and  that  creates  a  mandate  upon 
a  state,  local,  or  tribal  government, 
unless  the  Federal  government  provides 
the  funds  necessary  to  pay  the  direct 
compliance  costs  incuired  by  those 
governments.  If  the  mandate  is 
unfunded,  EPA  must  provide  to  the 
Office  of  Management  and  Budget  a 
description  of  the  extent  of  EPA's  prior 
consultation  with  representatives  of 
affected  state,  local,  and  tribal 
governments,  the  nature  of  their 
concerns,  copies  of  written 
communications  from  the  governments, 
and  a  statement  supporting  the  need  to 
issue  the  regulation.  In  addition,  E.O. 
12875  requires  EPA  to  develop  an 
effective  process  permitting  elected 
officials  and  other  representatives  of 
state,  local,  and  tribal  governments  "to 
provide  meaningful  and  timely  input  in 
the  development  of  regulatory  proposals 
containing  significant  unfunded 
mandates."  Today's  rule  does  not  create 
a  mandate  on  state,  local  or  tribal 
governments.  The  rule  does  not  impose 
any  enforceable  duties  on  these  entities. 
Accordingly,  the  requirements  of 
section  1(a)  of  E.O.  12875  do  not  apply 
to  this  rule. 

C.  Executive  Order  13045 

Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks  (62  FR  19885,  April  23,  1997), 
applies  to  any  rule  that:  (1)  is 
determined  to  be  "economically 
significant"  as  defined  under  E.O. 
12866,  and  (2)  concerns  an 
environmental  health  or  safety  risk  that 
EPA  has  reason  to  believe  may  have  a 
disproportionate  effect  on  children.  If 
the  regulatory  action  meets  both  criteria, 
the  Agency  must  evaluate  the 
environmental  health  or  safety  effects  of 
the  planned  rule  on  children,  and 
explain  why  the  planned  regulation  is 
preferable  to  other  potentially  effective 
and  reasonably  feasible  alternatives 
considered  by  the  Agency. 

This  rule  is  not  subject  to  E.O.  13045 
because  it  is  does  not  involve  decisions 
intended  to  mitigate  environmental 
health  or  safety  risks. 

D.  Executive  Order  13084 

Under  E.O.  13084.  EPA  may  not  issue 
a  regulation  that  is  not  required  by 
statute,  that  significantly  affects  or 
uniquely  affects  the  communities  of 
Indian  tribal  governments,  and  that 
imposes  substantial  direct  compliance 


costs  on  those  communities,  unless  the 
Federal  government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  the  tribal 
governments.  If  the  mandate  is 
unfunded,  EPA  must  provide  to  the 
Office  of  Management  and  Budget,  in  a 
separately  identified  section  of  the 
preamble  to  the  rule,  a  description  of 
the  extent  of  EPA's  prior  consultation 
with  representatives  of  affected  tribal 
governments,  a  sununary  of  the  nature 
of  their  concerns,  and  a  statement 
supporting  the  need  to  issue  the 
regulation.  In  addition,  representatives 
of  Indian  tribal  governments  "to  provide 
meaningful  and  timely  input  in  the 
development  of  regulatory  policies  on 
matters  that  significantly  or  uniquely 
affect  their  communities."  Today's  rule 
does  not  significantly  or  uniquely  affect 
the  communities  of  Indian  tribal 
governments.  Accordingly,  the 
requirements  of  section  3(b)  of  E.O. 
13084  do  not  apply  to  this  rule. 

E.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  (RFA) 
generally  requires  an  agency  to  conduct 
a  regulatory  flexibility  analysis  of  any 
rule  subject  to  notice  and  comment 
rulemaking  requirements  unless  the 
agency  certifies  that  the  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
Small  entities  include  small  businesses, 
small  not-for-profit  enterprises,  and 
small  governmental  jurisdictions.  This 
final  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities  because  SIP  approvals  under  -  -^ 
section  110  and  subchapter  I,  part  D  of 
the  Clean  Air  Act  do  not  create  any  new 
requirements  but  simply  approve 
requirements  that  the  State  is  already 
imposing.  Therefore,  because  the 
Federal  SIP  approval  does  not  create 
any  new  requirements,  I  certify  that  this 
action  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Moreover,  due 
to  the  nature  of  the  Federal-State 
relationship  under  the  Clean  Air  Act, 
preparation  of  flexibility  analysis  would 
constitute  Federal  inquiry  into  the 
economic  reasonableness  of  state  action. 
The  Clean  Air  Act  forbids  EPA  to  base 
its  actions  concerning  SIPs  on  such 
grounds.  Urxion  Electric  Co.,  v.  U.S. 
EPA.  427  U.S.  246,  255-66  (1976);  42 
U.S.C.  7410(a)(2). 

F.  Unfunded  Mandates 

Under  Section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("Unfunded  Mandates  Act"),  signed 
into  law  on  March  22, 1995,  EPA  must 
prepare  a  budgetary  impact  statement  to 
accompany  any  proposed  or  final  rule 
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that  includes  a  Federal  mandate  that 
may  result  in  estimated  annual  costs  to 
State,  local,  or  tribal  governments  in  the 
aggregate:  or  to  private  sector,  of  $100 
million  or  more.  Under  Section  205. 
EPA  must  select  the  most  cost-effective 
and  least  burdensome  alternative  that 
achieves  the  objectives  of  the  rule  and 
is  consistent  with  statutory 
requirements.  Section  203  requires  EPA 
to  establish  a  plan  for  informing  and 
advising  any  small  governments  that 
may  be  significantly  or  uniquely 
impacted  by  the  rule. 

EPA  has  determined  that  the  approval 
action  promulgated  does  not  include  a 
Federu  mandate  that  may  result  in 
estimated  annual  costs  of  $100  million 
or  more  to  either  State,  local,  or  tribal 
governments  in  the  aggregate,  or  to  the 
private  sector.  This  Federal  action 
approves  pre-existing  requirements 
imder  State  or  local  law.  and  imposes 
no  new  requirements.  Accordingly,  no 
additional  costs  to  State,  local,  or  tribal 
governments,  or  to  the  private  sector, 
result  from  this  action. 

C.  Submission  to  Congress  and  the 
Comptroller  General 

The  Congressional  Review  Act.  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Biisiness  Regulatory  Enforcement 
Fairness  Act  of  1996.  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Ccnnptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  infonnation  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  pubhcation  of  the  rule  in 
the  Federal  Register.  A  major  riile 
cannot  take  effect  until  60  days  after  it 
is  published  in  the  Federal  Register. 
This  rule  is  not  a  "major"  rule  as 
defined  by  5  U.S.C.  804(2). 

H.  Petitions  for  Judicial  Review 

Under  section  307(b)(1)  of  the  Clean 
Air  Act.  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  December  21. 
1998.  Filing  a  petition  for 
reconsideration  by  the  Administrator  of 
this  final  rule  does  not  affect  the  finality 
of  this  rule  for  the  purposes  of  judicial 
review  nor  does  it  extend  the  time 
within  which  a  petition  for  judicial 
review  may  be  filed,  and  shall  not 
postpone  the  effectiveness  of  such  rule 
or  action.  This  action  may  not  be 
challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).) 


List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection,  Air 
pollution  control.  Carbon  monoxide. 
Hydrocarbons.  Incorporation  by 
reference.  Intergovernmental  relations. 
Nitrogen  dioxide.  Ozone. 

Dated:  September  3, 1998. 
A.  Stanley  Meibui^ 
Acting  Regional  Administrator,  Region  4. 

Part  52  of  chapter  I.  title  40.  Code  of 
Federal  Regulations,  is  amended  as 
follows: 

Part52— (AMENOEPI 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Andiority:  42  U.S.C  7401  et  seq. 

SubfMrt  K— Floilda 

2.  Section  52.520.  is  amended  by 
adding  paragraph  (c)(95)  to  as  follows: 

152.520    MwtttflcaMonofptan. 

(95)  The  maintenance  plan  for 
Southeast  Florida  submitted  by  the 
Florida  Department  of  Environmental 
Protection  on  November  15, 1995,  as 
part  of  the  Florida  SIP. 

(i)  Incorporation  by  reference. 
Revision  of  the  Attainment/ 
Maintenance  Plan  for  the  Southeast 
Florida  Ozone  Nonattainment  Area 
(Dade,  Broward,  and  Palm  Beach 
Counties)  effective  on  November  15. 
1995. 

(ii)  Other  material.  None. 

|FR  Doc  9S-28232  Filed  10-21-98:  8:4S  am) 
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FEDERAL  COMMUNICATIONS 


47CFRPwt26 

[ET  Oodwt  No.  94-32;  FOC  96-213] 

Allocation  Of  Spedram  Below  5  QHz 
Transferred  From  Federal  Qovemment 
Use  4860  4685  MHl 

AQQICV:  Federal  Communicati<ms 

Conunission. 

action;  Final  rule. 

SUMMARY:  In  this  Fourth  Report  and 
Order  in  the  matter  of  Allocation  of 
Spectrum  Below  5  GHz  TransfBiied 
from  Federal  Government  Use  4660- 
4685  MHz.  the  Commissitm  adopts  its 
proposals  to  replace  service-specific 
auction  rules  for  the  General  Wireless 
Communications  Service  (GWCS)  with 
the  streamlined  auction  rules.  (See 
Proposed  Rules.  63  FR  770.  January  7. 


1998.)  With  regard  to  auction  provisions 
for  designated  entities,  we  simplify  the 
definition  of  "small  business," 
eliminate  installment  payments,  and 
increase  the  bidding  credit.  These 
actions  will  enable  the  Commission  to 
run  a  more  efficient  GWCS  auction. 
DATE:  December  21, 1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kath^n  Garland,  Bob  Reagle.  ot  Arthur 
Lechtman,  Auctions  and  Industry 
Analysis  Division,  Wireless 
Telecommunications  Bureau,  at  (202) 
418-0660. 

SUPPLBetTARY  MFORMATKM:  This 
Order  was  released  on  September  24. 
1998,  and  is  available  in  its  entirety, 
including  all  appendices,  for  inspection 
and  copying  during  normal  business 
hours  in  the  POC  Refierence  Center 
(Room  239),  1919  M  Street,  N.W., 
Washington,  D.C.,  and  also  may  be 
purchawd  firom  the  Commission's  copy 
contractor.  International  Transcription 
Services.  (202)  857-3800.  fax  (202)  857- 
3805. 1231  20th  Street.  N.W.. 
Washington.  D.C  20036.  It  is  also 
available  on  the  Commission's  w^>site 
at  http7/www.fccgov. 

Introdoctioii* 

1.  The  rules  the  Commission  adopts 
herein  will  apply  to  the  auction  of 
GWCS  and  potentially  any  auction  of 
adjacent  spectrum  in  the  4635—4660 
MHz  band,  after  the  rulemaking  on  that 
band  is  complete.  The  Commissioo 
notes  that  this  Wireless 
Teleoommimications  Bureau  ("Bureau") 
is  currently  woridng  on  a  notice  of 
proposed  rulemaking  hx  the  4.6  GHz 
band,  including  the  adjacent  band  at 
4635-4660  MHz.  That  item  is  likely  to 
consider  changes  in  aUocations,  service 
rules,  and  auction  rules  affecting  the 
entire  50  megahertz  of  spectrum,  such 
as  combining  the  4635-4660  MHz  and 
4660-4685  MHz  bands  together  and 
adopting  common  service  and  auction 
rules.  Upon  the  completicm  of  this 
rulemakmg  proceeding,  the  Commission 
may  then  be  in  a  position  to  commence 
an  auction  of  the  50  megahertz  of 
spectrum  in  the  4635-4685  MHz 
frequency  band  as  a  unit.  The 
Commission  postponed  the  GWCS 
auction  on  April  24, 1998.  (See  Wireless 
Telecommunications  Bureau 
Announces  Postponement  of  General 
Wireless  Commimications  Service 
(GWCS)  Auction,  Public  Notice,  DA  98- 
792  (reL  April  24, 1998)). 


Competitive  Bidding  1 

A.  Competitive  Bidding  Design 

2.  Discussion.  The  Commission 
continues  to  believe  that  the 
simultaneous  multiple-round  auction 
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methodology  will  allow  bidders  to 
better  express  the  value  of  the 
iiUerdependency  among  Ucenses  than  if 
they  are  auctioned  separately,  and  thus 
reaffirm  the  decision  to  use  this 
methodology. 

3.  However,  the  Commission  will 
eliminate  the  reduced  bid  withdrawal 
payment  rule  and  associated  auction 
conduct  procedures  largely  for 
administrative  reasons.  The  only  party 
to  have  expressed  an  interest  in 
nationwide  aggregations,  In-FUght,  did 
not  file  any  comments  in  this 
proceeding.  When  the  Commission 
adopted  the  Second  Report  and  Order, 
it  observed  that  the  reduced  bid 
withdrawal  payment  and  modified 
auction  activity  rules  were  "somewhat 
complex"  yet  still  "simpler  and  easier  to 
administer  than  combinatorial  bidding." 
Since  then,  the  Commission  has  not  yet 
devised  a  practical  means  of 
implementing  combinatorial  bidding, 
although  the  Commission  has  sought 
comment  on  the  issue  and  secured  the 
services  of  a  private  sector  consultant  to 
examine  theoretical  and  applied 
combinatorial  bidding  approaches.  The 
Balanced  Budget  Act  of  1997  requires 
the  Commission,  for  testing  purposes,  to 
design  and  conduct  an  auction  in  which 
a  system  of  combinatorial  bidding  is 
used.  Rather  than  implement  untested 
and  complex  rules  in  the  GWCS 
auction,  especially  in  Ught  of  no 
apparent  pubUc  interest  in  them,  the 
Commission  feels  that  the  public 
interest  will  benefit  from  the  use  of  the 
standard  bid  withdrawal  rule  that  it 
adopted  in  the  Part  1  Third  Report  and 
Order.  Bidders  who  desire  nationwide 
Ucense  aggregations  may  still  pursue 
such  a  strategy,  but  reduced  bid 
withdrawal  payments  will  not  be 
available  to  them  in  the  event  of 
mthdrawal. 

B.  Application,  Procedural,  and 
Payment  Issues 

4.  Discussion.  The  Commission  will 
adopt  the  Part  1  rules  for  GWCS.  Thus, 
the  Part  1  rules  concerning  short-form 
and  long-form  appUcations  (including 
the  anti-collusion  rule),  withdrawal  and 
default  payments,  down  payments,  full 
payment,  late  payment  fees,  and  imjust 
enrichment  will  now  replace  all 
analogous  rules  for  GWCS.  The 
Commission  also  will  apply  to  GWCS 
the  Part  1  rule  allowing  pre-license 
grant  construction  of  systems.  This 
decision  eUminates  the  discrepancies 
between  our  current  Part  1  rules  and  the 
older  GWCS  rules.  Streamlining  the 
rules  increases  the  efficiency  of  the 
competitive  bidding  process  and  will 
provide  more  specific  guidance  to 
auction  participants. 


5.  Consistent  with  the  Part  1  Third 
Report  and  Order,  the  Commission 
directs  the  Bureau  to  establish  day-to- 
day auction  conduct  procedures  for  the 
GWCS  auction.  These  procedures 
include  upfront  payment  determination, 
activity  requirements  for  each  stage  of 
the  auction,  activity  rule  waivers, 
criteria  for  determining  reductions  in 
eUgibility,  information  regarding  bid 
withdrawal  and  bid  removal,  stopping 
rules,  and  information  relating  to 
auction  delay,  suspension,  or 
cancellation.  The  Commission  notes 
that  the  Biu«au  recently  sought 
comment  on  a  proposed  minimum 
opening  bid  for  GWCS.  The  authority 
the  Commission  is  delegating  here  is 
consistent  with  the  authority  that  the 
Bureau  has  for  all  other  auctionable 
services. 

C.  Petitions  To  Deny 

6.  Discussion.  The  Commission  will 
not  truncate  the  petition  to  deny  period 
for  GWCS  licenses  to  five  days  because 
the  statutory  deadline  has  passed.  As 
noted  above  in  paragraph  1,  the 
Commission  postponed  the  GWCS 
auction  on  April  24, 1998,  until  further 
notice.  Thus,  once  the  Commission 
announces  the  long-form  applications 
that  have  been  accepted  for  filing,  the 
time  period  for  filing  petitions  to  deny 
will  be  specified  by  Public  Notice. 

Designated  Entities 

A.  Small  Business  Definition 

7.  Discussion.  The  Commission 
received  no  comments  or  replies 
specifically  addressing  the  small 
business  definition  for  GWCS.  The 
Commission  notes  that  the  Small 
Business  Administration  recently 
approved  this  definition  for  GWCS. 
llierefore,  the  Commission  will  retain 
the  $40  million  size  standard  for  small 
businesses,  without  any  tiers.  However, 
the  Commission  will  use  the  Part  1 
definitions  of  gross  revenues  and 
affiliate  for  determining  the  small 
business  status  of  GWCS  applicants. 

8.  The  Commission  will  simplify  the 
GWCS  size  attribution  rules  and  still 
enable  small  businesses  to  attract 
adequate  financing.  Consistent  with  our 
proposal  in  the  Part  1  Third  Report  and 
Order,  rather  than  an  all-inclusive 
attribution  rule  with  "control  group" 
exceptions  as  used  in  broadband  and 
narrowband  PCS,  the  Commission  will 
use  a  controlling  interest  threshold  to 
determine  whether  an  entity  quaUfies  to 
bid  as  a  small  business.  Thus,  in 
calculating  gross  revenues  for  purposes 
of  small  business  eligibility,  appUcants 
will  be  required  to  count  the  gross 
revenues  of  the  controlUng  interests  of 


the  applicant  and  its  affiliates.  The  term 
"controlling  interest"  will  include 
individuals  or  entities  with  both  de  jure 
and  de  facto  control  of  the  applicant. 
(See  Ellis  Thompson  Corp..  76  Rad.  Reg. 
2d  (P&F)  1125. 1127-28  (1994)  ("ElUs 
Thompson")  (in  which  the  Commission 
identified  factors  used  to  determine 
control  of  a  business.  Specifically,  the 
Commission  identified  the  following 
indicia  of  control: 

(1)  use  of  facilities  and  equipment; 

(2)  control  of  day-to-day  operations; 

(3)  control  of  policy  decisions; 

(4)  persoimel  responsibilities; 

(5)  control  of  financial  obligations:  and 
(8)  receipt  of  monies  and  profits. 

Ellis  Thompson.  76  Rad.  Reg.  2d  (P&F). 
See  also  Intermoiuitain  Microwave.  24 
Rad.  Reg.  (P&F)  983  (1963).  The 
Commission  believes  that  this 
controlling  interest  threshold  will 
function  effectively  to  ensure  that  only 
those  entities  truly  meriting  small 
business  status  are  eligible  for  small 
business  provisions.  In  particular,  the 
Commission  believes  that  the  de  jure 
and  de  facto  concept  of  control  used  to 
determine  controlling  interest  in  an 
appUcant  and  the  application  of  our 
affiliation  rules  will  effectively  prevent 
larger  firms  bom  seeking  status  as  a 
small  business  illegitimately.  This 
approach  is  consistent  with  attribution 
rules  -the  Commission  has  employed  for 
the  recent  LMDS  and  BOO  MHz  SMR 
auction  proceedings. 

9.  The  Commission  will  better 
encourage  small  business  participation 
in  the  GWCS  auction  by  adopting  rules 
that  provide  for  the  greatest  flexibility  in 
business  structiuing.  Therefore,  in 
defining  controlling  interest,  the 
Commission  includes  de  facto  as  well  as 
de  jure  control  of  the  applicant.  De  jure 
control  is  50.1  percent  of  the  voting 
stock  of  a  corporation  or,  in  the  case  of 
a  partnership,  the  general  partners.  De 
facto  control  includes  the  criteria  set 
forth  in  Ellis  Thompson.  Thus,  once 
principals  or  entities  with  a  controlling 
interest  are  determined  imder  these 
standards,  only  the  revenues  of  those 
principals  or  entities  and  their  affiliates 
will  be  counted  for  small  business 
eligibility.  When  an  applicant  caimot 
identify  controlling  interests  under 
these  standards,  the  revenues  of  all 
interest  holders  in  the  applicant  and 
their  affiUates  will  be  counted.  For 
example,  if  a  company  is  owned  by  four 
entities,  each  of  which  has  25  percent 
voting  equity  and  no  shareholders' 
agreement  or  voting  trust  gives  any  one 
of  them  control  of  the  company,  the 
revenues  of  all  four  entities  must  be 
counted.  Treating  such  a  corporation  in 
this  way  is  similu'  to  our  treatment  of 
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a  general  partnership— all  general 
partners  are  considered  to  have  a 
controlling  interest.  The  rule  that  the 
Commission  adopts  here,  the 
Commission  beUeves.  looks  to  substance 
over  form  in  assessing  eligibility  for 
small  business  status. 

10.  The  Commission  notes  that  our 
intent  here  is  to  provide  flexibiUty  that 
will  enable  legitimate  small  businesses 
to  attract  passive  financing  in  a  highly 
competitive  and  evolving 
telecommunications  marketplace.  The 
Commission  believes  that  by  stnictiuing 
our  standard  in  this  manner  it  will 
invite  only  legitimate  small  businesses. 
While  this  rule  will  not  specify  a 
minimum  amoimt  of  equity  that  a  small 
business  controlling  interest  must  hold, 
the  absence  of  equity  will  raise  an  issue 
as  to  whether  de  facto  control  exists.  For 
purposes  of  calculating  equity  held  in 
an  appUcant,  the  Commission  provides 
for  hill  dilution  of  certain  stock 
interests,  warrants,  and  convertible 
debentures.  The  Commission  also 
provides  a  means  of  determining  the 
level  of  control  that  is  held  through 
indirect  ownership.  Ownership  interests 
that  are  held  indirectly  by  any  party 
through  one  or  more  intervening 
corporations  will  be  determined  by 
successive  multipUcation  of  the 
ownership  percentages  for  each  link  in 
the  vertical  ownership  chain  and 
appUcation  of  the  relevant  attribution 
benchmariL  to  the  resulting  product, 
except  that  if  the  ownership  percentage 
for  an  interest  in  any  link  in  the  chain 
exceeds  50  percent  or  represents  actual 
control,  it  shall  be  treated  as  if  it  were 
a  100  percent  interest.  Finally,  the 
Commission  requires  detailed  reporting 
of  all  ownerriiip  interests  as  part  of  the 
general  application  requirement 
adopted  in  the  Third  Report  and  Order, 
and  under  the  controlling  interest 
standard  the  Commission  will  apply  the 
comprehensive  affiliation  rule  to  all 
investors  in  a  GWCS  applicant  Under 
this  standard,  all  auction  applicants  will 
be  required  to  disclose  the  real  party  or 
parties  in  interest  by  including  as  an 
exhibit  to  their  short-form  appUcations 
detailed  ownership  information. 
Applicants  must  list  controlling 
interests  as  well  as  all  parties  holding  a 
10  percent  or  greater  interest  in  the 
applicant  and  any  affiUates  of  these 
interest  holders.  Thus,  passive  interests 
that  were  otherwise  non-attributable 
will  be  attributed  if  they  are  affiUates 
under  this  rule.  AppUcants  claiming 
smaU  business  status  must  disclose  on 
their  short-form  appUcations  the  names 
of  each  controlUng  interest  and  affiUate. 
as  these  terms  are  defined  herein,  and 
provide  gross  revenues  calculations  for 


each.  On  their  long-form  appUcations, 
such  appUcants  wiU  be  required  to 
disclose  any  additional  gross  revenues 
calculations,  any  agreements  that 
support  small  business  status,  and  any 
investor  protection  agreements.  The 
Conunission  beUeves  that  this  detailed 
reporting  requirement,  in  combination 
vnth  our  comprehensive  affiUation 
rules,  permits  us  to  determine  the  "real 
party  or  parties  in  interest"  when 
parties  apply  to  participate  in  an 
auction.  Finally,  the  Commission 
reserves  the  ri^t  to  conduct  random 
audits  of  auction  appUcants  and 
Ucensees  in  order  to  verify  information 
provided  regarding  eUgibiUty  for  small 
business  provisions. 

B.  Installment  Payments 

11.  Discussion.  The  Commission 
hereby  eliminates  the  use  of  installment 
payments  for  GWCS.  After  careful 
review  of  the  comments  in  response  to 
the  Part  1  proceeding,  the  comments  in 
response  to  the  Installment  Payment 
Public  Notice,  and  our  recent  decisions 
in  the  broadband  PCS  C  block,  LMDS 
and  800  MHz  SMR  services,  the 
Commission  has  determined  that 
installment  payments  should  not  be 
used  in  the  immediate  futiue  as  a  means 
of  financing  small  business 
participation  in  our  auction  program.  As 
the  Commission  indicated  in  the  Second 
Report  and  Order  in  the  Part  1  docket, 
the  Commission  must  balance 
competing  objectives  in  Section  309(j) 
that  require,  inter  aUa.  that  it  promote 
the  development  and  rapid  deployment 
of  new  spectrum-based  services  and 
ensure  that  designated  entities  are  given 
the  opportunity  to  participate  in  the 
provision  of  such  services.  While  the 
Commission  is  not  ruling  out  the 
possibiUty  that  installment  payments 
may  return  as  a  means  of  assisting 
designated  entities  for  other  auctionable 
services,  their  use  wiU  be  suspended  for 
the  foreseeable  future  until  the 
Commission  resolves  all  attendant 
issues.  The  Commission  has  foimd,  for 
example,  that  obUgating  Ucensees  to  pay 
for  their  Ucenses  as  a  condition  of 
receipt  requires  greater  financial 
accountabiUty  from  appUcants.  To 
balance  the  impact  on  smaU  businesses 
of  our  decision  to  discontinue  the  use  of 
installment  payments,  the  Commission 
is  adopting  a  higher  bidding  credit  than 
that  adopted  in  the  Second  Report  and 
Order,  as  discussed  in  paragraph  12 
below. 

C.  Bidding  Credits 

12.  Discussion.  The  Commission  wdU 
offer  a  higher  bidding  credit  than  that 
adopted  in  the  Second  Report  and  Order 
for  smaU  businesses.  Although  no 


conunenters  addressed  this  issue,  the 
Commission  beUeves  a  greater  bidding 
credit  is  appropriate  in  the  absence  of 
installment  payments,  as  discussed  in 
Section  V(B)  above.  Consistent  with  the 
schedule  of  bidding  credits  adopted  in 
the  Part  1  Third  Report  and  Order,  the 
bidding  credit  for  small  business 
appUcants  in  the  GWCS  auction  wiU  be 
15  percent. 

Conclusion 

13.  Based  on  our  auction  experience, 
the  Commission  beUeves  bidders  in  the 
GWCS  auction  viriU  benefit  from  the  use 
of  the  streamlined  Part  1  rules.  Hie 
Commission  has  adjusted  its  auction 
procedures  for  different  services  as  it 
gained  experience  with  the  process, 
resulting  in  the  adoption  of  different 
procedures  for  different  auctionable 
services.  Therefore,  this  Fourth  Report 
and  Order  replaces  the  competitive 
bidding  nUes  adopted  for  GWCS  with 
Subpart  Q  of  Part  1  of  the  Commission's 
rules  (47  CFR  1.2101  et  seq.)  to  reflect 
substantive  amendments  and 
modifications  intended  to  simpUfy  these 
regulations.  The  Commission  beUeves 
that  the  rules  it  adopts  today  wiU 
benefit  GWCS  bidders  and  the  GWCS 
auction  process  generaUy. 

Ordering  Clauses 

14.  Accordingly,  it  is  ordered  that, 
pursuant  to  sections  4(i),  5(b),  5(c)(1). 
303(r).  and  309(j)  of  the 
Conununications  Act  of  1934.  as 
amended,  47  U.S.C  154(i),  15S(b). 
155(c)(1).  303(r),  and  309(j),  this  Fourth 
Report  and  Order  is  hereby  adopted, 
and  Part  26,  Subparts  A.  E,  and  F  of  the 
Commission's  rules  are  revised  as  set 
forth,  and  become  effective  December 
21, 1998. 

15.  It  is  further  ordered  that  pursuant 
to  47  U.S.C  155(c)  and  47  CFR  0.131(c) 
and  0.331.  the  Chief  of  the  Wireless 
Telecommunications  Bureau  is  granted 
delegated  authority  to  prescribe  and  set 
forth  procedures  as  set  forth  herein, 
including  mechanisms  relating  to  the 
day-to-day  conduct  of  the  GWCS 
auction. 

16.  It  is  further  ordered  that  the 
Conunission 's  Office  of  PubUc  Affairs. 
Reference  Operations  Divisicm.  shaU 
send  a  copy  of  this  Fourth  Report  and 
Order,  including  the  Final  R^ulatory 
FlexibiUty  Analysis  at  Attachment,  to 
the  Chief  Counsel  for  Advocacy  of  the 
SmaU  Business  Administration. 
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List  of  Sublects  in  47  CFR  Part  26 

Competitive  bidding  procedures. 
Radio. 

Attachment 

Final  Ragulatory  Fla'xibility  Analysis  (Fourth 
Raport  and  Order) 

As  required  by  the  Regulatory  Flexibility 
Act  ("RFA").  an  Initial  Regulatory  Flexibility 
Analyais  ("IRFA")  was  incorporated  in  the 
Second  Further  Notice  of  Proposed  Rule 
Maldng  in  WT  Dodiet  No.  97-82  and  ET 
Docliet  No.  94-32.  The  Commission  sought 
written  public  comment  on  the  proftosals  in 
the  Second  Further  Notice  of  Proposed  Rule 
Making,  including  comment  on  the  IRFA. 
This  Final  Regulatory  Flexibility  Analysis 
("FRFA")  in  this  Fourth  Report  and  Order 
(Order)  conforms  to  the  RFA,  as  amended  by 
the  Contract  With  America  Advancement  Act 
of  1996  C'CWAAA"),  Public  Law  No.  104- 
121, 110  Stat.  847  (1996).  The  Commission 
received  no  public  comments  on  the  IRFA. 

A.  Need  for,  and  objectives  of,  this  Order. 
The  General  Wireless  Communications 
Service  ("CWCS")  was  created  by  the 
Commission  on  )uly  31,  1995  by  transferring 
25  MHz  of  spectrum  in  the  4660-4685  MHz 
band  from  the  federal  government  to  private 
sector  use.  This  Order  replaces  most  of  the 
auction  rules  adopted  in  1995  for  CWCS  with 
the  streamlined  Part  1  rules.  With  regard  to 
auction  provisions  for  designated  entities,  the 
Commission  simplifies  the  definition  of 
"small  business,"  eliminates  installment 
payments,  and  increases  the  bidding  credit. 
While  retaining  the  S40  million  definition  of 
"small  business,"  the  Commission  will  use 
the  Part  1  definitions  of  gross  revenues  and 
affiliate  for  determining  the  small  business 
status  of  CWCS  applicants.  The  Conunission 
believes  that  these  rule  changes  will  further 
simplify  and  streamline  the  rules  and 
regulations  and  increase  the  overall 
efficiency  of  the  competitive  bidding  process 
fiorCWCS. 

B.  Summary  of  significant  issues  raised  by 
public  comments  in  response  to  the  IRFA. 
The  Commission  received  no  comments  in 
response  to  the  IRFA. 

C.  Description  and  estimate  of  the  number 
of  small  entities  to  which  the  proposed  rules 
will  apply.  The  Conunission  is  required  to 
provide  a  description  of  and,  where  feasible, 
an  estimate  of  the  nimiber  of  small  entities 
that  may  be  affected  by  the  rules  here 
adopted.  The  RFA  generally  defines  the  term 
"small  entity"  as  having  the  same  meaning 
as  the  terms  "small  business,"  "small 
organization,"  and  "small  governmental 
jurisdiction."  A  small  organization  is 
generally  "any  not-for-profit  enterprise 
which  is  independently  owned  and  operated 
and  is  not  dominant  in  its  field." 
Nationwide,  there  are  275,801  small 
organizations.  "Small  governmental 
jurisdiction"  generally  means  "governments 
of  cities,  counties,  towns,  townships, 
villages,  school  districts,  or  special  districts, 
with  a  population  of  less  than  50,000."  As  of 
1992,  there  were  85,006  such  jurisdictions  in 
the  United  Sutes. 

In  addition,  the  term  "small  business"  has 
the  same  meaning  as  the  term  "small 
business  concern"  under  Section  3  of  the 


Small  Business  Act.  Under  the  Small 
Business  Act,  a  "small  business  concern"  is 
one  which:  (1)  is  independently  owned  and 
operated;  (2)  is  not  dominant  in  its  field  of 
operation:  and  (3)  meets  any  additional 
criteria  established  by  the  Small  Business 
Administration  ("SBA").  The  Commission 
sought  and  obtained  SBA  approval  of  a 
refined  definition  of  "small  business"  for 
owes.  According  to  this  definition,  a  small 
business  is  any  entity,  together  with  its 
affiliates  and  entities  holding  controlling 
interests  in  the  entity,  that  has  average 
annual  gross  revenues  over  the  three 
preceding  years  that  are  not  more  than  $40 
million. 

The  Conunission  will  offer  875  geographic 
area  licenses,  based  on  Economic  Areas,  for 
owes.  In  estimating  the  number  of  small 
entities  that  may  participate  in  the  GWCS 
auction,  the  Commission  anticipates  that  the 
makeup  of  current  wireless  services  licensees 
is  representative  of  future  auction  Mrinning 
bidders. 

D.  Description  of  reporting,  recordkeeping, 
and  other  compliance  requirements.  The 
Order  adopts  no  additional  compliance 
requirements  for  auction  participation.  As 
noted  previously  in  this  dodiet,  however,  all 
GWCS  license  applicants  will  be  subject  to 
reporting  and  recordkeeping  requirements  to 
comply  with  the  competitive  bidding  rules. 
Specifically,  applicants  will  apply  for  the 
GWCS  auction  by  filing  a  short-form 
application  and  will  file  a  long-form 
application  at  the  conclusion  of  the  auction. 
Additionally,  entities  seeking  treatment  as 
"small  businesses"  will  need  to  submit 
information  pertaining  to  the  gross  revenues 
of  the  small  business  applicant,  its  affiliates, 
and  certain  investors  in  the  applicant. 

E.  Steps  taken  to  minimize  significant 
economic  impact  on  small  entities,  and 
significant  alternatives  considered.  Among 
o^er  goals.  Section  309(j)  of  the 
Communications  Act  of  1934,  as  amended, 
47  U.S.C.  Section  309(j),  direcU  the 
Conunission  to  disseminate  licenses  among  a 
wide  variety  of  applicants,  including  small 
businesses  and  other  designated  entities.  At 
the  same  time.  Section  3ai9(j)  requires  tliat 
the  Commission  ensure  the  development  and 
rapid  deployment  of  new  technologies, 
products,  and  services  for  the  benefit  of  the 
public,  and  recover  for  the  public  a  portion 
of  the  value  of  the  public  sf)ectrum  resource 
made  available  for  commercial  use. 

The  Commission  received  no  comments 
with  respect  to  the  issue  of  eliminating 
installment  payments  for  GWCS.  The 
Commission  has  determined,  consistent  with 
its  decision  to  suspend  the  use  of  installment 
payments  for  the  immediate  future,  that 
installment  payments  should  not  be  offered 
in  the  GWCS  auction  as  a  means  of  financing 
small  businesses  and  other  designated 
entities.  The  Commission  notes  that 
installment  payments  are  not  the  only  tool 
available  to  assist  small  businesses,  and  that 
section  3007  of  the  Balanced  Budget  Act 
requires  that  the  Commission  conduct  certain 
future  auctions  in  a  manner  that  ensures  that 
all  proceeds  from  such  bidding  are  deposited 
in  the  U.S.  Treasury  not  later  tlian  September 
30.  2002. 

In  assessing  the  public  interest,  the 
Conunission  must  try  to  ensure  that  all  the 


objectives  of  Section  309(j)  are  considered.  In 
this  Order,  the  Conunission  adopts  the  Part 
1  uniform  definitions  of  "gross  revenues" 
and  "affiliate"  for  GWCS;  eliminates  the  use 
of  installment  payments  for  GWCS:  provides 
for  a  higher  bidding  credit,  in  lieu  of 
installment  payments,  to  encourage  and 
facilitate  the  participation  of  designated 
entities  in  future  auctions:  and  adopts  the 
Part  1  unjust  enriclunent  rule.  With  respect 
to  the  attribution  rules  for  GWCS,  the 
Conunission  adopts  a  "controlling  interest" 
standard.  Under  this  standard,  determination 
of  eligibility  for  small  business  provisions 
would  be  made  by  attributing  tlie  gross 
revenues  only  of  principals  of  the  applicant 
who  exercise  both  "de  jure"  and  "de  facto" 
control,  and  their  affiliates.  The  Commission 
believes  the  standard  is  sufficient  to  calculate 
size  so  that  only  those  entities  truly  meriting 
small  business  status  qualify  for  bidding 
credits.  The  Commission  chooses  not  to 
impose  a  minimum  equity  requirement  for 
the  GWCS  auction.  The  Commission  wants 
rules  that  provide  for  the  greatest  flexibility 
in  business  structuring. 

By  this  Order,  the  Commission  applies  to 
GWCS  the  general  auction  roles  contained  in 
Part  1  of  its  rules.  These  rules  include  a 
uniform  definition  of  major  amendments  to 
the  short-form  application;  general 
.ownership  disclosure  requirements;  a 
provision  to  refund  upfront  payments  before 
the  end  of  an  auction  to  bidders  that  lose 
eligibility:  uniform  defeult  rules;  a  rule  that 
permits  auction  winners  who  have  submitted 
a  timely  down  payment  to  submit  final 
payments  10  business  days  after  the 
applicable  deadline,  provided  the 
appropriate  late  fee  is  paid;  a  rule  that 
modifies  the  attributable  investor  threshold 
of  the  anti-collusion  rule  to  include 
controlling  interests  and/or  holders  of  a  10 
percent  or  greater  interest  in  the  applicant 
and  to  permit  an  entity  tlut  has  invested  in 
an  applicant  that  withdraws  from  an  auction 
to  invest  in  other  applicants  that  have 
applied  to  bid  in  the  same  markets;  and 
permits  all  auction  winners  to  begin 
construction  at  their  own  risk  upon  issuance 
of  a  public  notice  announcing  the  auction 
winners. 

The  Balanced  Budget  Act  of  1997  provides 
for  shortened  periods  for  the  filing  of 
petitions  to  deny  and  for  the  grant  of 
licenses.  Under  this  provision,  the 
Conunission  is  permitted  to  grant  any 
application  for  authorization  assigned  under 
competitive  bidding  not  earlier  than  seven 
days  following  public  notice  that  an 
application  has  been  accepted  for  filing,  and 
may  specify  a  period  of  not  less  than  five 
days  for  filing  petitions  to  deny.  The 
Commission  received  no  conunents  on  its 
proposal  to  truncate  the  petition  to  deny 
period  for  GWCS.  After  the  Commission 
announces  that  long  form  applications  have 
been  accepted  for  filing,  it  will  announce  by 
Public  Notice  the  length  of  the  period  for 
filing  petitions  to  deny.  Finally,  consistent 
with  the  Part  1  Third  Report  and  Order,  the 
CoDunission  directs  the  Wireless 
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Telecommunications  Bureau  to  establish  day- 
to-day  auction  conduct  procedures  for  the 
GWCS  auction.  These  procedures  include 
upfront  payment  determination,  activity 
requirements  for  each  stage  of  the  auction, 
activity  role  waivers,  criteria  for  determining 
reductions  in  eligibility,  information 
regarding  bid  withdrawal  and  bid  removal, 
stopping  roles,  and  information  relating  te 
auction  delay,  suspension,  or  cancellation. 

The  Commission  believes  that  the 
objectives  of  section  309(j)  are  met  by  the 
mle  changes  in  this  Order.  In  addition,  this 
Order  serves  the  public  interest  by 
simplifying  regulations,  eliminating 
unnecessary  roles,  increasing  the  efficiency 
of  the  competitive  bidding  process,  and 
providing  more  specific  guidance  to  auction 
participants  while  also  giving  them  more 
flexibility. 

The  Commission  will  send  a  copy  of  the 
Order,  including  this  FRFA,  in  a  report  to  be 
sent  to  Congress  pursuant  to  the  Smair 
Business  Regulatory  Enforcement  Fairness 
Act  of  1996.  see  5  U.S.C.  801(a)(1)(A).  In 
addition,  the  Commission  will  send  a  copy 
of  the  Order,  including  the  FRFA,  to  the 
Chief  Counsel  for  Advocacy  of  the  Small 
Business  Administration.  A  copy  of  the 
Order  and  FRFA  (or  sununaries  thereof)  will 
also  be  published  in  the  Federal  Register. 
See  5  U.S.C  604(b). 

Rule  Changes 

Part  26  of  Title  47  of  the  Code  of 
Federal  Regulations  is  amended  to  read 
as  follows: 

PART  26— GENERAL  WIRELESS 
COMMUNICATIONS  SERVICE 

1.  The  authority  citation  for  Part  26 
continues  to  read  as  follows: 

Audiority:  47  U.S.C  sections  154,  301, 
302.  303,  309  and  332,  unless  otherwise 
noted. 

2.  Amend  §  26.4  by  adding  the 
definitions  of  "AffiUate"  and 
"Controlling  interest"  and  revise  the 
definitions  of  "Gross  revenues,"  "Rural 
telephone  company."  and  "Small 
business:  consortiiun  of  small 
businesses,"  to  read  as  follows. 

f26.4   Terms  and  definitions. 

Affiliate.  See  §  1.2110(b)(4)  of  this 
chapter. 

•        •        *        •        • 

Controlling  interest,  (a)  For  purposes 
of  this  section,  controlling  interest 
Includes  individuals  or  entities  with 
both  De  jure  and  De  facto  control  of  the 
appUcant.  De  jure  control  is  greater  than 
50  percent  of  the  voting  stock  of  a 
corporation,  or  in  the  case  of  a 
partnership,  the  general  partner.  De 
facto  control  is  detennined  on  a  case-by- 
case  basis.  An  entity  must  disclose  its 
equity  interest  and  demonstrate  at  least 
the  following  indicia  of  control  to 


establish  that  it  retains  De  facto  control 
of  the  applicant: 

(1)  The  entity  constitutes  or  appoints 
more  than  50  percent  of  the  board  of 
directors  or  management  committee: 

(2)  The  entity  has  authority  to 
appoint,  promote,  demote,  and  fire 
senior  executives  that  control  the  day- 
to-day  activities  of  the  Ucensee;  and 

(3)  The  entity  plays  an  integral  role  in 
management  decisions. 

(b)  Calculation  of  certain  interests. 

(1)  Owneiship  interests  shall  be 
calculated  on  a  fiilly  diluted  basis;  all 
agreements  such  as  warrants,  stock 
options  and  convertible  debentures  will 
generally  be  treated  as  if  the  rights 
thereunder  already  have  been  fully 
exercised. 

(2)  Partnership  and  other  ownership 
interests  and  any  stock  interest  equity, 
or  outstanding  stock,  or  outstanding 
voting  stock  s^ball  be  attributed  as 
specified  below. 

(3)  Stock  interests  held  in  trust  shall 
be  attributed  to  any  person  who  holds 
or  shares  the  power  to  vote  such  stock, 
to  any  person  who  has  the  sole  power 
to  sell  such  stock,  and,  to  any  person 
who  has  the  right  to  revoke  the  trust  at 
will  or  to  replace  the  trustee  at  will.  If 
the  trustee  has  a  familial,  personal,  or 
extra-trust  business  relationship  to  the 
grantor  or  the  beneficiary,  the  grantor  or 
beneficiary,  as  appropriate,  will  be 
attributed  with  the  stock  interests  held 
intrust. 

.  (4)  Non-voting  stock  shall  he 
attributed  as  an  interest  in  the  issuing 
entity. 

(5)  Limited  partnership  interests  shall 
be  attributed  to  limited  partners  and 
shall  be  calculated  according  to  both  the 
percentage  of  equity  paid  in  and  the 
percentage  of  distribution  of  profits  and 
losses. 

(6)  Officers  and  directors  of  an  entity 
shall  be  considered  to  have  an 
attributable  interest  in  the  entity.  The 
officers  and  directors  of  an  entity  that 
controls  a  Ucensee  or  applicant  shall  be 
considered  to  have  an  attributable 
interest  in  the  licensee  or  appUcant. 

(7)  Ownership  interests  that  are  held 
indirectly  by  any  party  through  one  or 
more  intervening  corporations  will  be 
determined  by  successive  multipUcation 
of  the  ownership  percentages  for  each 
link  in  the  vertical  ownership  chain  and 
appUcation  of  the  relevant  attribution 
benchmark  to  the  resulting  product, 
except  that  if  the  ownership  percentage 
for  an  interest  in  any  link  in  the  chain 
exceeds  50  pert»nt  or  represents  actual 
control,  it  shall  be  treated  as  if  it  were 

a  100  percent  interest. 

(8)  Any  person  who  manages  the 
operations  of  an  appUcant  or  Ucensee 


pursuant  to  a  management  agreement 
shall  be  considered  to  have  an 
attributable  interest  in  such  applicant  or 
Ucensee  if  such  person  or  its  affiUate 
pursuant  to  §  1.2110(b)(4),  has  authority 
to  make  decisions  or  otherwise  engages 
in  practices  or  activities  that  determine, 
or  significantly  influence: 

(i)  The  nature  or  types  of  services 
offered  by  such  an  applicant  or  licensee: 

(ii)  The  terms  upon  which  such 
services  are  offered;  or 

(iii)  The  prices  charged  for  such 
services. 

(9)  Any  Ucensee  or  its  affiliate  who 
enters  into  a  joint  marketing 
arrangement  with  an  appUcant  ot 
Ucensee,  or  its  affiUate,  shall  be 
considered  to  have  an  attributable 
interest,  if  such  applicant  or  licensee,  or 
its  affiUate,  has  authority  to  make 
decisions  or  otherwise  engage  in 
practices  or  activities  that  determine,  or 
significantly  influence: 

(i)  The  nature  or  types  of  services 
offered  by  such  an  applicant  or  Ucensee; 

(ii)  The  terms  upon  which  such 
services  are  offercMd;  or 

(ui)  The  prices  charged  for  such 
services. 
•        •        •        •        * 

Gross  Revenues.  See  §  1.2110(m)  of 
this  chapter. 

Rural  telephone  companies.  A  rural 
telephone  company  is  any  local 
exchange  carrier  operating  entity  to  the 
extent  that  such  entity — 

(a)  Provides  common  carrier  service  to 
any  local  exchange  carrier  study  area 
that  does  not  include  either 

(1)  Any  incorporated  place  of  10,000 
inhabitants  or  more,  or  any  part  thereof, 
based  on  the  most  recently  available 
popiUation  statistics  of  the  Bureau  of  the 
Census,  or 

(2)  Any  territory,  incorporated  or 
unincorporated,  included  in  an 
urbanized  area,  as  defined  by  the 
Bureau  of  the  Census  as  of  August  10. 
1993; 

(b)  Provides  telephone  exchange 
service,  including  exchange  access,  to 
fewer  than  50,000  access  Unes: 

(c)  Provides  telephone  exchange 
service  to  any  local  exchange  carrier 
study  area  with  fewer  than  100,000 
access  Unes;  or 

(d)  Has  less  than  15  percent  of  its 
access  lines  in  communities  of  more 
than  50,000  on  the  date  of  enactment  of 
the  Telecommimications  Act  of  1996. 

Small  business:  consortium  of  small 
businesses. 
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(a)  A  small  business  is  an  entity  that, 
together  with  its  affiliates  and  entities 
holding  controlling  interests  in  the 
entity,  has  average  annual  gross 
revenues  that  are  not  more  than  $40 
million  for  the  preceding  three  years. 

(b)  A  small  business  consortium  is  a 
conglomerate  organization  formed  as  a 
ioint  venture  between  or  among 
mutually  independent  business  firms, 
each  of  which  individually  satisfies  the 
definition  of  a  small  business.  Where  an 
applicant  (or  Ucensee)  is  a  consortium 
of  small  businesses,  the  gross  revenues 
of  each  business  shall  not  be  an^egated. 

(c)  Applicants  without  idenunable 
controlling  interests.  Where  an 
applicant  (or  licensee)  cannot  identify 
controlling  interests  under  the  standards 
set  forth  in  this  section,  the  gross 
revenues  of  all  interest  holders  in  the 
applicant,  and  their  affiliates,  will  be 
at^butable. 

•        •        •        •        • 

3.  Revise  §  26.203  to  read  as  follows: 

(26.203    CompMWve  bMdInQ  HMCliwiiwiM. 
See  §  1.2104  of  this  chapter. 

4.  Remove  and  reserve  section  26.204. 

5.  Revise  §  26.205  to  read  as  follows: 

12^206    BMdingapplleallon  (FCC  form 
178  and  175-8  ahort-fonn). 
See  §  1.2105  of  this  chapter. 

6.  Revise  §  26.206  to  read  as  follows: 

i2t.2M    SulNntoalon  of  upfront  payments 
and  down  payments. 

See  §  1.2106  of  this  chapter. 

7.  Revise  §  26.207  to  read  as  follows: 

9  28.207    LonQ  form  appMcatlona. 
See  §  1.2107  of  this  chapter. 

8.  Revise  §  26.208  to  read  as  follows: 

%  28.208    Ltoanaa  Qrant,  dsniai,  default,  and 
dla(|uallflGalion. 

See  $  1.2109  of  this  chapter. 

9.  Revise  §  26.210  to  read  as  follows: 


(b)  Demonstrating  small  business 
qualifications.  See  §  1.2110(i)  of  this 
diapter. 

(cj  Audits. 

See  $  1.2110(1)  of  this  chapter. 

(d)  Unjust  enridunent. 

See  §  1.2111  of  this  chapter. 

10.  Amend  $  26.307  by  revising 
paragraphs  (a)  to  read  as  follows: 


f28J07 
(a)  See  §  1.2112  of  this  chapter. 


128^0    Provtslona  for  small 

(a)  Bidding  credits.  A  winning  bidder 
that  qualifies  as  a  small  business  or  a 
consortium  of  small  businesses  may  use 
the  bidding  credit  specified  in 
§  1.2110(e)(2)(iii)  of  this  chapter. 


128.313 

11.  Remove  and  reserve  section 
26.313. 

12.  Amend  §  26.317  by  revising 
paragraph  (b)  to  read  as  follows: 

§28.317    PuMic  notica  period. 

•        •        •        •        • 

(b)  The  Commission  will  not  grant  an 
application  filed  on  Form  601  filed 
either  by  a  winning  bidder  or  by  an 
applicant  whose  Form  175  appucation 
is  not  mutually  exclusive  with  other 
applicants,  until  the  expiration  of  a 
period  of  not  less  than  seven  (7)  days 
following  the  issuance  of  a  public  notice 
listing  the  application,  or  any  major 
amendments  thereto,  as  acceptable  for 
filing.  See  also  §  1.2108  of  this  chapter. 

13.  Revise  §  26.320  to  read  as  follows: 

§28.320   OppoaWon  to  sppllf  sMona. 
See  %  1.2108  of  this  chapter. 

(PR  Doc.  96-28132  Filed  10-21-98: 8:45  amT 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47CFRPart73 

[MM  Dodist  No.  97-138,  RM-8866. 8868. 
8867, 8868, 8872;  FCC  08-175) 

Main  Studio  and  Public  Inapactfon  File 
of  Broadcast  Stations 

AGENCY:  Federal  Communications 
Commission. 


ACTION:  Final  rule;  announcement  of 
effective  date. 

8tNmARV:  This  rule  annoimces  the 
effective  date  of  the  rules  published  on 
September  16. 1908.  Those  rules 
amended  the  Commission's  rules 
governing  main  studio  and  local  public 
inspection  file  requirements  for 
broadcast  licensees.  The  Commission 
relaxed  the  standard  governing  the 
location  of  the  main  studio  to  allow  a 
station  to  locate  within  the  principal 
community  contour  of  any  station 
licensed  to  the  community  of  license, 
and  required  the  local  public  inspection 
file  to  be  located  at  the  broadcast 
statitm's  main  studio,  wherever  located. 
The  Commission  also  amended  the 
public  inspection  file  rules  to  streamline 
the  contents  of  the  public  inspection 
file. 

DATES:  Sections  73.1125  and  73.3526 
and  73.3527  pubUshed  at  63  FR  49487 
(September  16. 1998)  are  effective  on 
October  30, 1998. 

FOft  FUftTHER  INFORMATION  CONTACT: 
Victoria  M.  McCauley  or  Kim  Matthews. 
Mass  Media  Bureau.  (202)  418-2130. 

SUPPLEMENTARY  INFORMATION:  On 
October  7. 1998  the  Office  of 
Management  and  Budget  ("OMB") 
approved  the  amendments  to  the  main 
studio  rule  pursuant  to  OMB  Control 
No.  3060-0171.  and  on  October  13, 
1998.  OMB  approved'the  amendments 
to  the  public  fUe  rules  pursuant  to  OMB 
Control  Nos.  3060-0214  and  3060-0215. 
Accordingly,  the  rules  in  Sections 
73.1125.  73.3526  and  73.3527  will  be 
effective  on  October  30. 1998. 

List  orSnbiacts  in  47  CFR  Part  73 

Radio  broadcasting.  Television 
broadcasting. 

Federal  Communications  Commission. 

Magalie  RoMMD  Salas, 

Secnttuy. 

(FR  Doc.  98-28405  Filed  10-21-98;  8:45  am] 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  pubic  of  the  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  partidpete  in  the 
rule  making  prior  to  the  adoption  of  the  final 


DEPARTMENT  OF  TRANSPORTATION 

Fadaral  Aviation  Administration 

14CFRPart39 

[Dochat  No.  90-CE-36-AD] 

RIN  2120-^kA84 

AlrwoftWnass  DIrsctlvas;  Cessna 
AirersR  Company  310,  T310. 320, 401, 
402. 411,  and  421  Sarias  Alrplanas 

AQBICY:  Federal  Aviation 
Administration.  DOT. 
ACTION:  Supplemental  notice  of 
proposed  rulemaking  (NPRM); 
Reopening  of  the  comment  period. 

SUMMAltY:  This  document  proposes  to 
revise  an  earlier  proposed  airworthiness 
directive  (AD)  that  would  have  applied 
to  certain  Cessna  310,  T310,  320,  401. 
402. 411,  and  421  series  airplanes.  The 
previous  dociunent  would  have 
superseded  AD  72-14-08  Rl.  which 
currently  requires  repetitively 
inspecting  the  fuel  and  oil  flexible  hose 
lines  for  leakage  or  evidence  of  any 
damaged  or  deteriorated  hose  assembly 
on  the  above-referenced  airplanes,  and 
replacing  any  discrepant  part.  This 
document  would  retain  from  the 
previous  proposed  AD  the  requirement 
of  replacing  the  fuel  and  oil  flexible 
hose  assemblies  in  the  engine 
compartment  on  Cessna  401,  402,  and 
421  series  airplanes  vtrith  Cessna  hose 
assemblies  of  improved  design,  as 
terminating  action  for  the  repetitive 
inspection  reqiiirement  of  AD  72-14- 
08-Rl:  and  would  provide  for  the 
replacement  of  assemblies  of  equivalent 
design  to  that  of  the  Cessna  parts.  The 
proposed  AD  is  the  result  of  the  Federal 
Aviation  Administration's  policy  on 
commuter  class  aircraft,  which  briefly 
states  that,  when  a  modification  exists 
that  could  eliminate  or  reduce  the 
number  of  required  critical  inspections, 
the  modification  should  be 
incorporated.  The  actions  specified  by 
the  proposed  AD  are  intended  to 
prevent  deterioration  of  the  fuel  and  oil 
hose  assemblies,  which  could  result  in 


fuel  or  oil  leakage  with  consequent 
engine  shutdown.  Since  sufficient  time 
has  passed  (more  than  12  months)  since 
the  issuance  of  the  original  proposal,  the 
FAA  is  reopening  the  comment  period 
and  allowing  the  public  additional  time 
to  comment. 

DATES:  Comments  must  be  received  on 
or  before  December  22. 1998. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  FAA,  Central  Region. 
Office  of  the  Regional  Counsel, 
Attention:  Rules  Docket  No.  90-CE-35- 
AD.  Room  1558. 601  E.  12th  Street. 
Kansas  Qty.  Missouri  64106.  Comments 
may  be  inspected  at  this  location 
between  8  a.m.  and  4  p.m..  Monday 
through  Friday,  holidays  excepted. 

Service  information  that  applies  to  the 
proposed  AD  may  be  obtained  from  the 
Cessna  Aircraft  Company,  F.O.  Box 
7706.  Wichita.  Kansas  67277.  telephone: 
(316)  941-7550.  facsimile:  (316)  942- 
9008.  liiis  information  also  may  be 
examined  at  the  Rules  Docket  at  the 
address  above. 

FOR  FURTHER  NIFORMATION  CONTACT:  Mr. 
Paul  O.  Pendleton.  Aerospace  Engineer. 
FAA.  Wichita  Aircraft  Certification 
Office,  1801  Airport  Road.  Room  100. 
Mid-Continent  Airport,  Wichita.  Kansas, 
67209.  telephone:  (316)  946-4143; 
facsimile:  (316)  946-4407. 
SUPPLEMBfTARY  MFORMATION: 

Cominents  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  Rules  Docket 
number  and  be  submitted  in  triplicate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments,  specified 
above.  wiU  be  considered  before  taking 
action  on  the  proposed  rule.  The 
proposals  contained  in  this 
supplemental  notice  may  be  changed  in 
lig^t  of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmentid.  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this 


proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wrishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this 
supplemental  notice  must  sutmit  a  self- 
addressed,  stamped  postcard  oo  ytbidt 
the  following  statement  is  made: 
"Comments  to  Docket  No.  90-CE-35- 
AD."  The  postcard  will  be  date  stamped 
and  returned  to  the  comm«iter. 

Availability  of  Sappkmental  NPRM*s 

Any  perscHi  may  obtain  a  copy  of  this 
supplemental  NPRM  by  suboiitting  a 
request  to  the  FAA.  Central  Region. 
Office  of  the  Regional  Counsel. 
Attenti(m:  Rules  Docket  No.  90<X-35- 
AD.  Room  1558, 601  E.  12th  Street. 
Kansas  Qty.  Missouri  64106. 

Discoasioa 

A  proposal  to  amend  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  to  include  an  AD  that  would 
apply  to  certain  Cessna  Modeb  310. 
T310.  320. 401. 402. 411.  and  421  series 
airplanes  was  published  in  the  Federal 
Rqjater  as  a  notice  of  proposed 
rulemaking  (NPRM)  on  October  23, 1990 
(55  FR  42726).  The  NPRM  proposed  to 
supermde  AD  72-14-08  Rl. 
Amendment  39-4215,  with  a  new  AD 
that  would: 

— initially  retain  the  requirement  of 
repetitively  inspecting  the  fuel  and  oil 
flexible  hose  lines  fw  leakage  or 
evidence  of  any  damaged  or 
deteriorated  hose  assembly  on  all  of 
the  afiiected  airplanes,  and  replacing 
any  discrepant  part;  and 
— eventually  require,  regardless  if 
damage  or  deterioration  was  found, 
replacing  the  fuel  and  oil  flexible  hose 
assemblies  in  the  engine  compartment 
with  Cessna  hose  assemblies  of 
improved  design  for  the  Cessna  401 , 
402.  and  421  series  airplanes,  as 
terminating  action  for  the  repetitive 
inspection  requirement.  The  310. 
T310,  320,  and  411  soies  airplanes 
could  either  be  inspected  repetitively 
provided  no  damage  or  deterioration 
was  found  or  have  the  fuel  and  oil 
flexible  hose  assemblies  replaced. 
The  NPRM  was  the  result  of  the 
Federal  Aviation  Administration's 
policy  on  commuter  class  aircraft, 
which  briefly  states  that,  whoi  a 
modification  exists  that  could  eliminate 
or  reduce  the  niunber  of  required 
critical  inspections,  the  modification 
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should  be  incorporated.  For  the 
purposes  of  the  NPRM,  the  401.  402. 
and  421  series  airplanes  are  considered 
commuter  class  and  would  be  affected 
by  the  proposed  mandatory  parts 
replacement. 

Interested  persons  have  been  afibrded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the  one 
comment  received. 

ComnientDiqKMitkMi 

The  commenter  fiaels  that  mandatory 
raplacement  of  the  fuel  and  oil  flexible 
hoaes  is  unjustified  if  the  hoses  are 
showring  no  signs  of  damage  or 
deterioration.  The  commenter  states  that 
he  has  had  no  problems  with  his  Cessna 
Model  402B  for  5.600  houn  time-in- 
service  (TIS)  and  that  he  shouldn't  be 
penalized  with  an  expensive  hose 
replacement  AD. 

The  FAA  does  not  concur  that 
mandatory  replacement  of  the  fuel  and 
oil  flexible  hoses  is  unjustified.  The 
FAA  has  determined  that  reUance  on 
critical  repetitive  inspections  on  aging 
commuter-class  airplanes  carries  an 
unnecessary  safety  risk  when  a  design 
change  exists  that  could  eliminate  or.  in 
certain  instances,  reduce  the  number  of 
those  critical  inspections.  In 
determining  what  inspections  are 
critical,  the  FAA  considers  (1)  the  safety 
consequences  if  the  known  problem  is 
not  detected  by  the  inspection:  (2)  the 
reliability  of  the  inspection  such  as  the 
probability  of  not  detecting  the  known 
problem:  (3)  whether  the  inspection  area 
is  difficult  to  access:  and  (4)  the 
possibility  of  damage  to  an  adjacent 
structiure  as  a  result  of  the  problem. 

These  factora  have  led  the  FAA  to 
establish  an  aging  commuter-class 
aircraft  policy  that  requires 
incorporating  a  known  design  change 
when  it  could  replace  a  critical 
repetitive  inspection.  Therefore,  the 
FAA  has  determined  that  replacement 
of  the  fuel  and  oil  hose  assemblies 
should  be  mandatory  instead  of  relying 
on  repetitive  inspections  to  detect 
damage  or  deterioration. 

Events  Since  laauance  of  the  NPRM 

Since  issuance  of  the  NPRM.  the  FAA 
has  received  information  about 
equivalent  fuel  and  oil  hose  assemblies 
to  that  of  the  improved  design  Cessna 
parts.  The  FAA  has  determined  that  the 
proposed  AD  should  provide  the  option 
of  installing  the  Cessna  parts  or  FAA- 
approved  equivalent  parts. 

The  FAA's  Determination 

Alter  examining  all  information 
related  to  the  subject  described  in  this 


document,  the  FAA  has  determined 

that: 

—the  NPRM  should  be  revised  to  add 
the  option  of  installing  fuel  and  oil 
hose  assembUes  that  are  equivalent  to 
the  improved  design  Cessna  parts  on 
Cesma  401. 402.  and  421  series 
airplanes;  and 

— AD  action  should  be  taken  to 
incorporate  these  changes  to  continue 
to  prevent  deterioration  of  the  fuel 
and  oil  hose  assemblies,  which  could 
result  in  fuel  or  oil  leakage  Mrith 
consequent  engine  shutdown. 

TIm  Supplemental  NPRM 

Since  sufficient  time  has  passed  (more 
than  12  months)  since  the  issuance  of 
the  original  proposal,  the  FAA  is 
reopening  the  comment  period  to 
provide  additional  time  for  public 
commenL 

Coat  Impact 

The  FAA  estimates  that 
approximately  2.617  of  the  401. 402. 
and  421  series  airplanes  and  5.023  of 
the  310,  T310,  320.  and  411  series 
airplanes  would  be  affected  by  the 
proposed  AD. 

The  cost  of  installing  the  improved 
hose  assemblies  (parts  and  labor)  is 
estimated  to  be  $i3,S20  per  airpluie  (7 
workhours  at  $60  per  hour  -  $420  plus 
$3,100  (average  price)  for  parts).  With 
these  figures  in  mind,  the  cost  impact 
upon  the  public  for  the  entire  fleet  of 
401,  402,  and  421  series  airplanes 
would  be  approximately  $9,211,840. 
The  cost  impact  upon  the  public  if  every 
airplane  owner/ operator  of  the  entire 
fleet  of  310,  T310,  320,  and  411  series 
airplanes  were  to  choose  to  replace  the 
fiiel  and  oil  hose  assemblies  would  be 
approximately  $17,680,960. 

The  proposed  initial  inspection  for  all 
affected  airplanes  would  take 
approximately  2  workhours  to 
accomplish  at  an  average  labor  rate  of 
$60  per  hour.  The  cost  impact  for  the 
proposed  initial  inspection  would  be 
$314,040  for  the  401,  402,  and  421 
series  airplanes:  and  $602,760  for  the 
310,  T310,  320,  and  411  series  airplanes. 
These  figures  only  take  into  account  the 
cost  of  the  proposed  initial  inspection 
and  do  not  take  into  account  the  cost  of 
any  repetitive  inspections.  The  FAA  has 
no  way  of  determining  the  number  of 
repetitive  inspections  each  owner/ 
operator  of  the  310,  T310,  320,  and  411 
series  airplanes  would  incur  over  the 
life  of  his/her  airplane:  or  how  many 
repetitive  inspections  each  owner/ 
operator  of  the  401,  402,  and  421  series 
airplanes  would  incur  over  the  12 
months  until  the  proposed  mandatory 
parts  replacement  occun. 


In  addition,  the  FAA  estimates  that 
around  75  percent  of  the  401, 402,  and 
421  series  airplanes  already  have  the 
proposed  mandatory  parts  replacement, 
and  that  numerous  310.  T310. 320,  and 
411  series  airplanes  have  theproposed 
optional  parts  replacement.  This  would 
substantially  reduce  the  cost  impact 
upon  the  public  for  both  the  inspection 
and  parts  replacement  aspects  oi  this 
proposed  AD. 

Complianoe  Time  of  This  Propoaed  AD 

The  compliance  time  for  the  proposed 
fuel  and  oil  flexible  hose  assembly 
raplacement  for  the  Cessna  401. 402, 
and  421  series  airplanes  is  12  calendar 
months  after  the  effective  date  of  the 
proposed  AD.  The  FAA  has  determined 
that  a  calendar  time  for  compliance  is 
the  most  desirable  method  because 
yearly  operational  times  vary  so  greatly 
throughout  the  fleet.  AcconUng  to  FAA 
data,  yearly  operational  times  vary  from 
a  low  of  approximately  64  houn  TIS  to 
a  high  of  approximately  2.824  hours 
TIS. 

Based  on  this  information,  the  FAA 
has  determined  that  using  a  compliance 
time  based  upon  houn  TIS  is  unrealistic 
from  a  safety  standpoint  since  the  hoses 
deteriorate  over  time.  Therefore,  to 
maintain  continuity  and  assure  that  all 
flexible  fuel  and  oil  hose  assemblies  are 
replaced  in  a  timely  maimer,  the  FAA 
is  proposing  a  complitmce  based  upon 
calendar  time. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  sutistantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  xiftder  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979):  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  has  been  placed  in  the  Rules 
Docket.  A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
AD0RE8SCS. 
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List  of  Subjecta  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety.  Safety. 

TTie  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 


PART  3»-nAIRWORTHmESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Antterity:  49  U.S.C  106(g),  40113, 44701. 
130.13    [Amsndad] 

2.  Section  39.13  is  amended  by 
removing  Airworthiness  EKrective  (AD) 


72-14-08  Rl.  Amendment  39-4215.  and 
adding  a  new  AD  to  reed  as  follows: 

CasHM  AircraA  CimpaBy  Dodcet  No.  90- 
CE-3S-AD.  SuperMdet  AO  72-14-oe 
Rl,  Amendment  39-4215 
Applicability:  The  foUowing  models  and 
aerial  number  airplaiiet,  catificatad  in  any 
categcKy,  that  do  not  have  Casma  improved 
design  fuel  and  oil  flexible  hose  aasonblias 
(or  Stratoflex  equivalent  parts  or  other  FAA- 
apprevad  equivalent  parts)  installed  in 
accordance  with  either  Cessna  Service 
Infbnnation  Letter  ME81-17,  dated  July  10. 
1961;  Cessna  Service  Infannation  Letter 
ME81-17,  Revision  1.  dated  November  5. 
1982;  or  the  applicable  maintaoanoe  manual: 


Modat(s) 


310,  310B.  3100.  3100 

31  OF 

310G  through  310Q 

310A  (1>-3A)  

31 OE  (U-3B)  -. 

T310P  and  T310Q 

320 ~.... 

320A  through  320F 

401  -. 

401Aand40lB 

402  ~ — 

402A  and  402B „. 

411 

4  I  1^^    «■■■■>•••■•••>••»■«■■>■••••■• 

421  ~ -. 

421Aand421B 


Serial  nuntwr 


35000  Ihroui^  39299. 

310-001  ttvough  310-0156. 
310G0001  evou^  31001160. 
38001  ttwoug^  38160. 
310M0001  Ihroui^  310M0036. 
310P0001  through  310Q1 160. 
320-0001  Vwough  320-0110. 
320A0001  ttvough  320RXM5. 
401-0001  Vwoug^  401-0322. 
401A0001  ttvough  401B0221. 
402-0001  Vwough  402-0322. 
402A0001  through  402B1384. 
411-0001  ttvough  411-0250. 
411A02S1  through  41 1A0300. 
421-0001  through  421-0200. 
421A0001  lhn)U|^421B0070. 


Note  1:  This  AO  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  wheUier  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AO.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AO  is  affscted,  the 
owner/operator  must  request  approval  tor  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (d)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effoct  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AO:  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated  in  the 
body  of  this  AO.  unless  already 
accomplished. 

To  prevent  deterioration  of  the  fuel  and  oil 
hose  assemblies,  which  could  result  in  fuel 
or  oil  leakage  with  consequent  engine 
shutdown,  accomplish  the  following: 

(a)  Within  the  next  60  hours  time-in- 
service  (TIS)  after  the  effective  date  of  this 
AD  or  within  the  next  60  hours  TIS  after  the 
last  inspection  required  by  AO  72-14-08  Rl, 
whichever  occurs  first,  and  thereafter  at 
intervals  not  to  exceed  60  hours  TIS, 
accomplish  the  following  in  accordance  with 
the  applicable  Cessna  300  and  400  Series 
Service  Manuals: 

(1)  Visually  inspect  the  flexible  fuel  lines 
as  follows: 

(i)  Pressurize  the  fuel  lines  with  the  boost 
piunp  momentarily  operating  in  the  prime 


position.  When  accomplishing  this  test, 
assure  that  the  mixture  control  is  in  the  idle 
cutoff  position.  While  the  lines  are 
pressurized,  examine  all  hose  exteriors  in  the 
engine  compartment  for  evidence  of  leakage 
such  as  wwtness  and  fuel  stains. 

(ii)  After  pressure  testing  fuel  hoses,  allow 
sufficient  time  for  excess  fuel  to  drain 
overboard  from  the  engine  manifold  befiore 
attempting  an  engine  start. 

(iii)  Examine  externally  all  fiiel  hoses  in 
the  engine  compartment  for  evidence  of 
deterioration  or  damage  such  as  cracks,  cuts, 
bulges,  discoloration,  hardness,  chafing,  and 
excessive  wear. 

(2)  Visually  inspect  flexible  oil  lines,  as 
follows: 

(i)  Examine  all  hose  exteriors  in  the  engine 
compartment  for  evidence  of  leakage. 

(ii)  Examine  externally  all  oil  hoses  in  the 
engine  compartment  for  evidence  of 
deterioration  or  damage  such  as  cracks,  cuts, 
bulges,  discoloration,  hardness,  chafing,  and 
excessive  wear. 

(b)  If,  during  any  inspection  required  by 
this  AD,  leakage  or  other  evidence  of  any 
deteriorated  or  damaged  hose  assembly  is 
found,  prior  to  further  flight,  replace  that 
particular  fiiel  or  oil  flexible  hose  assembly 
with  a  Cessna  improved  design  fuel  or  oil 
flexible  hose  assembly  (or  Stratoflex 
equivalent  parts  or  other  FAA-approved 
equivalent  parts). 

(1)  Accomplish  this  replacement  in 
accordance  with  either  Cessna  Service 
Information  Letter  ME81-17.  dated  July  10. 
1981:  Cessna  Service  Information  Letter 


ME81-17.  Revision  1.  dated  November  5. 
1982:  or  the  applicable  maintenance  manual. 

(2)  Repetitive  inspections  are  no  longer 
necessary  on  any  fuel  or  oil  flexible  hose 
assembly  replaced  with  improved  design 
parts,  as  specified  in  paragraphs  (b)  and  (b)(1) 
of  this  AO. 

(c)  For  the  affected  Models  401. 401  A. 
401B,  402.  402B.  421.  421A.  and  421B 
airplanes,  within  the  next  12  calendar 
months  after  the  effective  date  of  this  AO, 
unless  already  accomplished  in  accordance 
with  paragraph  (b)  of  this  AD,  replace  all  fuel 
and  oil  flexible  hose  assemblies  with  Cessna 
improved  design  fuel  and  oil  flexible  hoee 
assemblies  (or  Stratoflex  equivalent  parts  or 
other  FAA-approved  equivalent  parts). 

(1)  Accomplish  these  replacements  in 
accordance  with  either  Cessna  Service 
Information  Letter  ME81-17.  dated  |uly  10. 
1981:  Cessna  Service  Information  Letter 
ME81-17,  Revision  1,  dated  November  5. 
1982:  or  the  applicable  maintenance  manual. 

(2)  Repetitive  inspections  are  no  longer 
necessary  when  these  replacements  are 
accomplished. 

(d)  Special  flight  permits  may  be  issued  in 
accordance  Mrith  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(e)  An  alternative  method  of  compliance  or 
adjustment  of  the  initial  or  repetitive 
compliance  times  that  provides  an  equivalent 
level  of  safety  Tiay  be  approved  by  the 
Manager,  Wichita  Aircraft  Certification  Office 
(ACO),  1801  Airport  Road,  Rm.  100.  Mid- 
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Continent  Airport.  Wichita,  Kansas.  67209. 
The  request  shall  be  forwarded  through  an 
appropriate  FAA  Maintenance  Inspector, 
who  may  add  comments  and  then  send  it  to 
the  Manager,  Wichita  ACX3. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  Wichita  AGO. 

(f)  Questions  or  technical  information 
related  to  the  service  information  specifled  in 
this  AD  should  be  directed  to  the  Cessna 
Aircraft  Company.  P.  O.  Box  7706.  Wichita, 
Kansas  67277.  telephone:  (316)  941-7550, 
bcsimile:  (316)  942-9008.  This  service 
information  may  be  examined  at  the  FAA, 
Central  Region,  Office  of  the  Regional 
Counsel,  Room  1558. 601  E.  12th  Street, 
Kansas  City.  Missouri  64106. 

Issued  in  Kansas  Qty,  Missouri,  on 
October  15, 1998. 
MkhMl  GallaglMr. 

Manager,  Small  Airplane  Directorate,  Aircraft 
Certification  Service. 

|FR  Doc.  98-28300  Filed  10-21-98;  8:45  am) 
■UMO  COM  4*1»-1*-U 


DEPARTMEKT  OF  TRANSPORTATION 

Federal  Aviation  AdminiatraHon 

14CFRPart39 

[Doetot  No.  97-CE-10-AD] 

Rm2120-AA64 

AirwovlMneaa  DlracHvM;  da  Havlltand 
Inc.  Modala  DHC-6-1.  DHC-«-100, 
DHC-6-200.  and  DHC-6-300  AirplanM 

AQENCV:  Federal  Aviation 
Administration.  DOT. 

ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  This  document  proposes  to 
adopt  a  new  airworthiness  directive 
(AO)  that  would  apply  to  all  de 
Havilland  Inc.  Models  DHC-6-1.  DHC- 
6-100,  DHC-6-200.  and  DHC-6-300 
airplanes.  The  proposed  AD  would 
require  amending  the  Limitations 
Section  of  the  airplane  flight  manual 
(AFM)  to  prohibit  the  positioning  of  the 
power  levers  aft  of  the  flight  idle  stop 
while  the  airplane  is  in  flight.  This  AFM 
amendment  would  include  a  statement 
of  consequences  if  the  limitation  is  not 
followed.  The  proposed  AD  is  a  result 
of  niunerous  incidents  and  five 
documented  accidents  involving 
airplanes  equipped  with  turboprop 
engines  where  the  propeller  beta  was 
improperly  utilized  during  flight.  None 
of  the  incidents  or  accidents  involved 
de  Havilland  Inc.  Models  DHC-6-1. 
DHC-6-1 00.  DHC-6-200,  and  DHC-6- 
300  airplanes.  The  actions  specified  by 
the  proposed  AD  are  intended  to 
prevent  loss  of  airplane  control  or 


engine  overspeed  with  consequent  loss 
of  engine  power  caused  by  the  power 
levers  being  positioned  aft  of  the  flight 
idle  stop  while  the  airplane  is  in  flight. 
DATES:  Comments  must  be  received  on 
or  before  December  22, 1998. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Central  Region. 
Office  of  the  Regional  Counsel, 
Attention:  Rules  Docket  No.  97-CE-lO- 
AD,  Room  1558.  601  E.  12th  Street, 
Kansas  City,  Missouri  64106.  Comments 
may  be  inspected  at  this  location 
between  8  a.m.  and  4  p.m.,  Monday 
through  Friday,  holidays  excepted. 
FOR  FURTHER  INF0RMATK3N  CONTACT: 
Peter  LeVoci,  Flight  Test  Pilot,  New 
York  Aircraft  Certification  Office,  FAA, 
10  Fifth  Street,  Third  Floor,  Valley 
Stream,  New  York  11581;  telephone: 
(516)  256-7536:  facsimile:  (516)  568- 
2716. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
wrritten  data,  views,  or  arguments  as 
they  may  desire.  Commimications 
should  identify  the  Rules  Docket 
number  and  be  submitted  in  triplicate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments,  specified 
above,  will  be  considered  before  taking 
action  on  the  proposed  rule.  The 
proposals  contained  in  this  notice  may 
be  changed  in  light  of  the  comments 
received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  f>ersons.  A  report  that 
summarizes  each  FAA-pubUc  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  97-CE-lO-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

AvailabiUty  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Central  Region.  Office  of  the 
Regional  Counsel,  Attention:  Rules 


Docket  No.  97-CE-ia-AD,  Room  1558, 
601  E.  12th  Street.  Kansas  Qty.  Missoiui 
64106. 

Discussion 

The  FAA  has  received  reports  of  14 
occurrences  in  recent  years  of  incidents 
or  accidents  on  airplanes  equipped  with 
turboprop  engines  related  to  intentional 
or  inadvertent  operation  of  the 
propellers  in  the  beta  range  during 
flight.  Beta  is  the  range  of  propeller 
operation  intended  for  use  during  taxi, 
groimd  idle,  or  reverse  operations  as 
controlled  by  the  power  lever  settings 
aft  of  the  flight  idle  stop.  None  of  the 
incidents  or  accidents  involved  de 
Havilland  Inc.  Models  DHC-&-1.  DHC- 
6-100,  DHC-6-200,  and  DHC-6-300 
airplanes. 

Of  the  14  documented  in-flight  beta 
occurrences,  five  were  classified  as 
accidents.  In-flight  beta  operation 
results  that  preceded  the  accidents  can 
be  classified  in  one  of  two  categories:  (1) 
Permanent  engine  damage  and  total  loss 
of  thrust  on  all  engines  when  the 
propellers  that  were  operating  in  the 
beta  range  drove  their  respective 
engines  to  overspeed;  and  (2)  loss  of 
airplane  control  because  at  least  one 
propeller  operated  in  the  beta  range 
diuing  flight. 

The  most  recent  accident  occurred 
when  both  engines  of  a  Saab  Model 
340B  permanently  lost  power  after  eight 
seconds  of  beta  range  propeller 
operation.  The  propellers  consequently 
divve  the  engines  into  overspeed,  which 
resulted  in  internal  engine  foilure. 

Communication  l)etween  the  FAA  and 
the  public  during  a  meeting  held  on 
June  11-12. 1996.  in  Seattle. 
Washington,  revealed  a  lack  of 
consistency  of  the  information  on  in- 
flight beta  operation  contained  in  the 
airplane  flight  manual  (AFM)  for 
airplanes  not  certificated  for  in-flight 
operation  with  the  power  levers  aft  of 
the  flight  idle  stop.  Airplanes  that  are 
certificated  for  this  tjrpe  of  operation  are 
not  affected  by  the  above-referenced 
conditions. 

The  FAA's  Determination 

After  examining  the  circumstances 
and  reviewing  all  available  information 
related  to  the  incidents  and  accidents 
referenced  above,  the  FAA  has 
determined  that: 

All  airplanes  equipped  with 
turboprop  engines  (provided  the 
airplane  is  not  certificated  for  in-flight 
operation  with  the  power  levers  aft  of 
the  flight  idle  stop)  should  have 
information  in  the  Limitations  Section 
of  the  AFM  that  prohibits  positioning  of 
power  levers  aft  of  the  flight  idle  stop 
while  the  airplane  is  in  flight,  including 


a  statement  of  consequence  if  the 
limitation  is  not  followed;  and 

Because  de  Havilland  Inc.  Models 
DHC-6-1.  DHC-6-100,  DHC-6-200. 
and  DHC-6-300  airplanes  are  equipped 
with  turboprop  engines,  are  not 
certificated  for  in-flight  operation  with 
the  power  levers  aft  of  the  flight  idle 
stop,  and  do  not  contain  information  in 
the  Limitations  Section  of  the  AFM  that 
prohibits  and  explains  the  consequences 
of  such  operation.  AD  action  should  be 
taken.  The  proposed  AO  is  intended  to 
prevent  loss  of  airplane  control  or 
engine  overspeed  with  consequent  loss 
of  engine  power  caused  by  the  power 
levers  being  positioned  aft  of  the  flight 
idle  stop  while  the  airplane  is  in  flight. 

Explanation  of  Provisions  of  the 
Proposed  AD 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  de  Havilland  Models 
DH06-1.  DHC-6-100.  DHC-6-200, 
and  DHC--6-300  airplanes  of  the  same 
type  design,  the  FAA  is  proposing  AD 
action.  The  proposed  AD  would  require 
amending  the  limitations  Section  of  the 
AFM  to  prohibit  the  positioning  of  the 
power  levers  aft  of  the  flight  idle  stop 
while  the  airplane  is  in  flight,  including 
a  statement  of  consequences  if  the 
limitation  is  not  followed.  This  AFM 
amendment  shall  consist  of  the 
following  language: 

Pocitioning  of  power  levers  aft  of  the  flight 
idle  stop  while  the  airplane  is  in  flight  is 
prohibited.  Such  positioning  may  lead  to  loss 
of  airplane  control  or  may  result  in  an 
ovenpead  condition  and  consequent  loss  of 
engine  power. 

Compliance  Time  of  the  Proposed  AD 

The  FAA  has  determined  that  the 
compliance  time  of  the  proposed  AD 
shoiild  be  specified  in  calendar  time 
instead  of  hours  time-in-service.  While 
the  condition  addressed  by  the 
proposed  AO  is  imsafe  while  the 
airplane  is  in  flight,  the  condition  is  not 
a  result  of  repetitive  airplane  operation: 
the  potential  of  the  unsafe  condition 
occurring  is  the  same  on  the  first  flight 
as  it  is  for  subsequent  flights.  The 
proposed  compliance  time  of  "30  days 
after  the  effective  date  of  this  AO" 
would  not  inadvertently  ground 
airplanes  and  would  assure  that  all 
owners/operators  of  the  affected 
airplanes  accomplish  the  proposed 
action  in  a  reasonable  time  period. 

Costlnqiact 

The  FAA  estimates  that  114  airplanes 
in  the  U.S.  registry  woidd  be  afiiected  by 
the  proposed  AD,  that  it  would  take 
approximately  1  woridiour  per  airplane 
to  incorporate  the  proposed  AFM 
amendment,  and  that  the  average  labor 


rate  is  approximately  $60  an  hour.  Since 
an  owner/operator  who  holds  at  least  a 
private  pilot's  certificate  as  authorized 
by  sections  43.7  and  43.9  of  the  Federal 
Aviation  Regulations  (14  CFH  43.7  and 
43.9)  can  accomplish  the  proposed 
action,  the  only  cost  impact  upon  the 
public  is  the  time  it  would  take  the 
affected  airplane  owners/operators  to 
amend  the  AFM. 

Regulatory  Impact 

The  regulations  proposed  herein 
woidd  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612.  it  is  determined  that  this 
proposal  would  not  have  stiffident 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment 

For  the  reasons  discussed  above.  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  imder 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034.  February  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  niunber  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  has  l>een  placed  in  the  Rules 
Docket.  A  copy  of  it  may  be  obtained  by 
contacting  the  Rides  Docket  at  the 
location  provided  under  the  caption 


List  of  Subiects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  PnqMaed  ABBendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  3»-AiRW0RTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

1 49  U.S.C  106(g),  40113. 44701. 


f3».13    (AMMndadl 

2.  Section  39.13  is  amended  by 
adding  a  new  airworthiness  directive 
(AD)  to  read  as  follows: 
Da  Havilland  Ibc  Docket  No.  97-CE-lO-AO. 

Applicability:  ModeU  KIC-6-1.  DHC-6- 
100.  DHC-6-200,  and  DHC-6-300  airplanes 
(all  serial  numbers),  certificated  in  any 
catagoiy. 


Mole  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (e)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  eSiect  of  the  modification,  alteration,  or 
repair  on  the  unsafie  condition  addressed  l>y 
this  AD;  and.  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it 

Compliance:  Required  within  the  next  30 
days  after  the  effective  date  of  this  AD.  unless 
already  accomplished. 

To  prevent  loss  of  airplane  control  or 
engine  overspeed  with  consequent  loss  of 
engine  power  caused  l>y  the  power  levers 
being  positioned  aft  of  the  flight  idle  stop 
while  the  airplane  is  in  flight  accomplish  the 
fbllowring: 

(a)  Amend  the  Limitations  Section  of  the 
airplane  flight  manual  (AFM)  by  inserting  the 
following  language: 

Positioning  of  po%ver  leven  aft  of  the  flight 
idle  stop  while  the  airplane  is  in  flight  is 
prohibited.  Such  positioning  may  lead  to  loss 
of  airplane  control  or  may  result  in  an 
overspeed  condition  and  consequent  lots  of 
engine  powfer. 

(b)  This  action  may  be  accomplished  by 
incorporating  a  copy  of  this  AD  into  the 
Limitations  Section  of  the  AFM. 

(c)  Amending  the  AFM.  as  required  liy  tliis 
AD.  may  be  pnfonned  )>y  the  owmer/opentor 
holding  at  least  a  private  pilot  certificate  as 
authorixed  by  section  43.7  of  the  Federal 
Aviation  Regulations  (14  CFR  43.7).  and  must 
be  entered  into  the  aiicnft  recotds  showing 
compliance  with  this  AD  in  accordance  with 
section  43.9  of  the  Federal  Aviation 
RegulaUons  (14  CFR  43.9). 

(d)  Special  flight  peimiu  may  lie  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  locaUon  where  the  requirements  of  this  AD 
can  be  accomplished. 

(e)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  equivalent  level  of  safety  nuy  be 
approved  by  the  Manager.  Systems  and  Flight 
Test  Branch.  FAA.  Engine  and  Propeller 
Directorate.  New  York  Aircraft  Certification 
Office.  10  Fifth  Street.  Third  Floor.  Valley 
Stream.  New  York  1158.  The  request  shall  be 
forwarded  through  an  appropriate  FAA 
Maintenance  Inspector,  who  may  add 
comments  and  then  send  it  to  the  Manager. 
New  York  Aircraft  Certification  Office. 

Nets  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  «vith  this  AD.  if  any.  may  be 
obtained  from  the  New  York  Aircraft 
Certification  Office. 

(f)  All  persons  affected  by  this  directiva 
may  inf*"'"*  informatitm  related  to  this  AD 
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at  the  FAA,  Centra]  Region.  Office  of  the 
Regional  Counsel.  Room  1558.  601  E.  12th 
Street,  Kansas  City,  Missouri  64106. 

Issued  in  Kansas  Qty.  Missouri,  on 
October  14. 1998. 
MichMl  Gallaghar, 

Manager,  Small  Airplane  Directorate,  Aircraft 
Certification  Service. 

|FR  Doc.  98-28276  Filed  10-21-98;  8:45  am] 
■HJJNO  COM  4M«-1*-U 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  352 

(DoctotNo.78N-00aq 
MN  W10-AA01 

Sunscreen  Drug  Producta  for  Over-tlie- 
Countsr  Human  Uaa;  Amerxknent  to 
the  Tentative  Final  Monograph; 
Enforoement  Policy 

AQDICY:  Food  and  Drug  Administration. 

HHS. 

ACnON:  Notice  of  proposed  rulemaking. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  issuing  a  notice 
of  proposed  rulemaking  that  amends  the 
tentative  final  monograph  (proposed 
nUe)  for  over-the-counter  (OTC) 
sunscreen  drug  products.  This 
amendment  would  establish  conditions 
under  which  products  containing  zinc 
oxide  as  a  sunscreen  active  ingredient 
are  generally  recognized  as  safe  and 
effective  and  not  misbranded  at 
concentrations  of  up  to  25  percent  alone 
and  2  to  25  percent  in  combination  with 
any  proposed  Category  I  sunscreen 
active  ingredient  except  avobenzone. 
OTC  mariceting  of  such  drug  products  is 
being  permitted  pending  establishment 
under  the  OTC  drug  review  of  a  final 
monograph  covering  sunscreen  drug 
products.  This  proposal  is  part  of  the 
ongoing  review  of  OTC  drug  products 
conducted  by  FDA. 

DATES:  Submit  written  comments  by 
January  20, 1999;  written  comments  on 
the  agency's  economic  impact 
determination  by  January  20, 1999.  FDA 
is  proposing  that  any  final  rule  based  on 
this  proposal  become  effective  12 
months  after  its  date  of  publication  in 
the  Federal  Register. 


AOOncSSCS:  Submit  written  conunents 
to  the  Docl»t8  Management  Branch 
(HFA-305).  Food  and  Drug 
Administration,  5630  Fishera  Lane.  rm. 
1061,  Rockville,  MD  20852. 

FOR  FURTHER  INFORMATION  CONTACT: 
Donald  Dobbs,  Center  for  Drug 
Evaluation  and  Research  (HFD-560). 
Food  and  Drug  Administration.  5600 
Fishen  Lane.  Rockville.  MD  20857. 
301-827-2222. 
SUPPI^MENTARY  INFORMATKM: 

L  Background 

In  the  Federal  Register  of  August  25. 
1978  (43  FR  38206).  FDA  published, 
under  S  330.10(a)(6)  (21  CFR 
330.10(a)(6)).  an  advance  notice  of 
proposed  rulemaking  to  establish  a 
monograph  for  OTC  sunscreen  drug 
products.  Proposed  §  352.10  listed  the 
active  ingredients  to  be  generally 
recognized  as  safe  and  effective  for  use 
in  these  products.  The  Advisory  Review 
Panel  on  OTC  Topical  Analgesic, 
Antiriieumatic,  Otic,  Bum,  and  Sunburn 
Prevention  and  Treatment  Drug 
Products  (the  Panel)  reviewed  zinc 
oxide  as  both  a  sunscreen  and  skin 
protectant.  The  Panel  classified  zinc 
oxide  at  concentrations  of  1  to  25 
percent  as  a  Category  I  skin  protectant 
(43  FR  34628  at  34648.  August  4. 1978). 
Although  zinc  oxide  was  a  labeled 
ingredient  in  a  marketed  siuiscreen 
product,  the  Panel  classified  zinc  oxide 
as  an  inactive  ingredient  (43  FR  38206 
at  38208). 

In  the  Federal  Register  of  May  12. 
1993  (58  FR  28194).  FDA  published  a 
notice  of  proposed  rulemaking  (tentative 
final  monograph)  for  OTC  sunscreen 
drug  products.  The  agency  discussed  a 
study  submitted  to  the  Panel  using  zinc 
oxide  alone  and  in  combination  with 
phenyl  salicylate,  another  sunscreen 
ingredient  (58  FR  28194  at  28213).  The 
study  was  designed  to  measure  the 
ability  of  zinc  oxide  (15  to  33.3  percent) 
to  absorb  ultraviolet  (UV)  radiation  over 
a  broad  range  of  wavelengths.  The 
agency  concluded  that  the  data  were  not 
adequate  to  determine  the  effectiveness 
of  zinc  oxide  because  the  effectiveness 
data  for  zinc  oxide  used  alone  were 
limited  to  one  subject.  Therefore,  the 
agency  classified  zinc  oxide  in  Category 
ni  (available  data  are  insufficient  to 
determine  safety  or  effectiveness)  (58  FR 
38213)  and  requested  data  to  support 


the  effectiveness  of  zinc  oxide  as  a 
sunscreen  ingredient. 

In  the  proposed  rule,  the  agency  also 
discussed  the  public  health  significance 
of  ultraviolet  A  (UVA)  radiation  and  the 
characteristics  and  proposed  labeling  of 
OTC  sunscreen  drug  products  that  claim 
to  provide  protection  from  UVA 
radiation  (58  FR  28194  at  28232  and 
28233).  Testing  procedures  for 
sunscreen  drug  products  with  UVA 
radiation  protection  claims  were 
disctissed  in  the  proposed  nde  (58  FR 
28194  at  28248  to  28250)  and  at  a  public 
meeting  on  May  12, 1994  (as  noted  in 
the  Federal  Register  of  April  5. 1994  (59 
FR  16042)). 

In  response  to  the  proposed  rule,  four 
manufacturen  sulMnitted  data  to 
support  the  effectiveness  of  zinc  oxide 
as  an  OTC  sunscreen  active  ingredient 
for  both  ultraviolet  B  (UVB)  and  UVA 
protection.  Copies  of  the  comments 
received  are  on  public  display  in  the 
Dockets  Management  Branch  (address 
above).  The  four  comments  requested 
that  the  agency  reclassify  zinc  oxide 
from  Category  III  to  Category  I  status. 

n.  The  Agency's  ETahiatkNi  of  the 
Commeiits  and  Other  Deta 

A.  Effectiveness  of  Zinc  Oxide 

1.  Several  comments  evaluated  the 
effectiveness  of  zinc  oxide  as  a 
simscreen  active  ingredimit  in  various 
formulations  utilizing  the  sun 
protection  factor  (SPF)  test  method  in 
the  Panel  report  (43  FR  38206  at  38265 
and  38266).  Using  the  testing 
procedures  in  the  proposed  rule  (58  FR 
28194  at  28298),  the  agency  recalciilated 
the  SPF  test  results  (as  stated  in  the 
tables  in  section  n.A  of  this  document) 
after  eliminating  those  results  where  the 
homosalate  control  was  out  of  range. 

Two  studies  evaluated  the  ability  of 
zinc  oxide-containing  simscreen  drug 
products  to  block  sunbuming  radiation 
(Ref.  1).  In  both  studies,  formulations 
containing  either  4  percent  m  25 
percent  zinc  oxide.  2  percent 
oxybenzone  (a  proposed  Category  I 
simscreen  ingredient  (58  FR  28194  at 
28295)),  and  a  placebo  were  tested.  The 
vehicles  consisted  of  commonly  utilized 
oils  and  emulsifiere  and  varied  only  in 
the  concentration  of  the  active 
ingredients  and  the  amount  of  purified 
water.  The  results  of  these  studies  were 
as  follows: 


TABI.E  1.— SPF  TEST  DETERMINATIONS  FOR  FOUR  FORMULATIONS 


Sunscraen 

Anticipated  SPF 

Test  SPF  (Study  1) 

Test  SPF 
(Study  2) 

4%Zincoxi(la 
29%  Zinc  oxide 

SPF  2.5 
SPF  15.0 

SPF  3.01 
SPF  16.74 

2.79 

16.14 
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Table  i.— SPF  Test  Determinations  for  Four  Formulations— Continued 

Sunscreen 

Anticipated  SPF 

Test  SPF  (Study  1) 

Test  SPF 
(Study  2) 

2%  Oxyt)enzone 
Placebo 

SPF  3.0 
SPF  1.5 

SPF  3.98 
SPF  1.46 

3.38 

1.33 

These  results  indicate  that  the  4- 
percent  zinc  oxide  formulation  provides 
more  protection  against  sunbuming 
radiation  than  does  the  placebo. 
However,  as  expected,  the  25-percent 
zinc  oxide  formulation  provides  the 
most  protection  against  sunbuming 
radiation.  The  agency  believes  that  these 
results  demonstrate  the  effectiveness  of 
zinc  oxide  (up  to  25  percent)  as  an  OTC 


sunscreen  active  ingredient  in  providing 
protection  gainst  sunbuming  radiation. 

Formulations  containing  15  percent 
and  20  percent  zinc  oxide  were  tested 
against  a  control  containing  no  zinc 
oxide  (Ref.  2).  The  3  formulations 
contained  the  same  12  ingredients  at  the 
same  concentrations  except  for  the 
active  ingredient,  two  inactive 
ingredients  (octyl  palmatate  and  volatile 
silicone  DC-245),  and  deionized  water. 
The  15-peroent  zinc  oxide  formulation 


contained  11  percent  octyl  palmatate, 
7.5  percent  volatile  silicone  DC-245. 
and  53.3  percent  deionized  water,  the 
20-peroent  zinc  oxide  formulation 
contained  9  percent  octyl  palmatate,  6.5 
percoit  volatile  siUcone  DC-245,  and 
51.3  percent  deionized  water;  and  the 
plac^x)  contained  17  percent  octyl 
palmatate,  7.5  percent  volatile  silicone 
DC-245,  and  62.3  percent  deionized 
water.  The  results  were  as  follows: 


TABLE  2.— SPF  TEST  Determinations  for  Three  Formulations 


Sunscreen 


15%  Zinc  oxide 
20%  Zinc  oxide 
Placebo 


Test  SPF 


1529 

16.57 

357 


The  agency  believes  these  data  also 
support  the  effectiveness  of  zinc  oxide 
as  a  sunscreen  active  ingredient. 

Five  studies,  done  at  two  different 
laboratories,  were  designed  to 
demonstrate  the  effectiveness  of  zinc 
oxide  as  a  sunscreen  active  ingredient  in 
different  formulations  (Ref.  3).  In  three 
studies,  zinc  oxide  (2  percent  in  one 
formulation  and  6  percent  in  two 
formulations)  was  the  only  active 
ingredient.  In  two  studies,  zinc  oxide 
(2.5  percent  or  7.5  percent)  was 
combined  with  titanium  dioxide  (2.5 
percent),  a  proposed  Category  I 
sunscreen  ingredient  (58  FR  28194  at 
28295).  The  vehicle  formulations 
without  zinc  oxide  were  not  tested.  The 
results  of  the  SPF  testing  were  as 
follows: 

Table    3.— SPF   Test    Determina- 
tions FOR  Five  Formulations 


Test  SPF 

Sunscreen 

2%  Zinc  oxide 

2.99 

6%  Zinc  oxide 

6.16 

6%  Zinc  oxide 

5.91 

2.5%  Zinc  oxide  and  2.5% 

titanium  dnxide 

11.77 

7.5%  Zinc  oxide  and  2.5% 

titanium  doxide 

2052 

Although  these  studies  did  not 
include  a  placebo,  the  agency  beUeves 
that  the  data  support  the  effectiveness  of 
2  percent  zinc  oxide  as  a  sunscreen 
active  ingredient. 

The  SPF  of  two  formulations 
containing  5  and  10  percent  fine  particle 
size  (10  to  70  nanometer  (nm).  average 
30  lun).  pH  neutral  (7.3)  zinc  oxide  was 
studied  using  testing  procedures  that 
were  slightiy  modified  by  the  addition 
of  a  range-finding  technique  (Ref.  4). 
The  two  formulations  contained  the 
same  inactive  ingredients  at  slightly 
different  concentrations  to  account  for 
the  difference  in  concentration  of  zinc 
oxide.  The  results  of  this  study  were  as 
follows: 

Table    4.— SPF   Test    determina- 
tions FOR  Two  Formulations 


Sunscreen 

Aniicoated 

Test  SPF 

5%  Zinc  oxide 
10%  Zinc 
oxide 

SPF5 
SPF  10 

SPF  5.01 
SPF  9.10 

Although  the  vehicle  formulations 
without  zinc  oxide  were  not  tested,  the 
agency  believes  that  these  results  and 


consistent  with  the  effectiveness  of  zinc 
oxide  as  a  sunscreen  active  ingredient. 

2.  One  comment  (Ref.  1)  measured  the 
UVA  protection  factor  (PFA)  for  three 
formulations:  (1)  4  percent  zinc  oxide. 
(2)  2  percent  oxybenzone,  and  (3)  a 
placii>o.  The  vdiides  consisted  of 
comm<mly  utilized  oils  and  emulsifiers 
and  varied  only  in  the  concentration  of 
the  active  ingredients  and  the  amount  of 
purified  water.  The  PFA  values  wwe    * 
determined  using  a  modified  test 
method  similar  to  the  Panel's  proposed 
SPF  test  (43  FR  38206  at  38265  to 
38266).  For  the  PFA  test  method,  the 
light  source  was  modified  to  emit  only 
UVA  radiation  (>99.2  percent).  The 
biological  endpoint  used  in  this  test 
method  was  a  change  in  skin  color, 
either  erythema  (redness)  or  tanning 
(browning)  of  the  skin  obso-ved  16  to  24 
houn  after  die  UV  exposure.  The  lowest 
dose  of  UVA  radiation  that  caused  a 
minimally  perceptible  response  was 
defined  as  the  minimal  resp>onse  dose 
(MRD),  which  was  determined  for 
unprotected  skin  (MRDJ  and  for  the 
sunscreen  protected  skin  (MRDp).  Hie 
PFA  was  the  ratio  of  (MRD^)  divided  by 
the  (MRDJ.  The  UVA  determinations 
for  the  three  formulations  were  as 
follows: 
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Table  5.— PFA  Test  Determinations  for  Three  formulations 

Sunscraan 

Aniidpatod  PFA 

TastPFA 

4%  Zinc  oxidB 

2%OxytMnzone 

Ptaoabo 

2.00 
2.00 
125 

2.36 
2.27 
1.11 

Although  the  PFA  value  reported  for 
the  4  percent  zinc  oxide  formulation 
was  low.  these  results  indicate  that  zinc 
oxide  blocks  radiation  (320  to  340  nm) 
in  the  UVA II  range. 

3.  Several  comments  submitted 
results  of  in  vitro  testing  data.  One 
comment  (Ref.  1)  used  a  Gary  2300 
Spectrophotometer  to  measure  the 
spectral  absorbance  of  three 
formulations:  (1)  4  percent  zinc  oxide. 
(2)  25  percent  zinc  oxide,  and  (3)  2 
percent  oxybenzone.  The  vehicles 
consisted  of  commonly  utilized  oils  and 
emulsifiers  and  varied  only  in  the 
concentration  of  the  active  ingredients 
and  the  amount  of  purified  water. 

Albino  hairless  mouse  stratum 
comeum/epidermis  samples  were 
prepared  by  mechanical  removal  of  the 
dermis  using  a  dulled  razor  blade.  The 
samples  were  cut  into  1-inch  circles  and 
maintained  in  a  hydrated  state  by 
floating  the  samples  (dermal  side  down) 
on  a  water  bath.  The  absorbance  of  each 
skin  sample  was  measured  and 
recorded.  Ten  microliters  ()iL)  of 
siuiscreen  were  applied  to  the  skin 
substrate,  allowed  to  dry  for  15  minutes, 
and  the  absorbance  measured.  The 
absorbance  of  each  sunscreen  treated 
sample  was  subtracted  from  the 
absorbcmce  of  the  skin  (without 
sunscreen)  to  yield  the  absorbance  of 
the  sunscreen.  Five  replicate 
measurements  for  each  simscreen 
formula  were  averaged  and  plotted  with 
standard  deviations  at  each  10  nm. 

The  spectral  absorbance  plots  showed 
that  zinc  oxide  has  a  relatively  flat  and 
broad  absorbance  curve  from  250  nm 
through  370  nm  with  a  sharp  drop  in 
absorbance  beyond  370  nm  and 
extending  into  the  visible  spectrum. 
Comparison  of  the  maasiuements  of  the 
4  percent  zinc  oxide  with  25  percent 
zinc  oxide  showed  that  the  magnitude 
of  absorbance  is  related  to  the  amount 
of  zinc  oxide  in  the  formulation.  The 
spectral  absorbance  plot  of  the  2  percent 
oxybenzone  showed  an  absorbance  peak 
at  250  nm,  another  at  approximately  280 
nm,  followed  by  a  gradual  drop  in 
absorbance  throughout  the  UVA 
wavelengths  (320  to  400  nm).  These 
measurements  adequately  demonstrated 
that  zinc  oxide  absorbs  radiation 
between  290  and  380  nm  and,  thus, 
support  effectiveness. 


Another  comment  (Ref.  2)  included 
the  results  of  in  vitro  testing  ("Diffey 
method")  of  a  formulation  containing  15 
percent  dnc  oxide  in  a  stable  emulsion. 
The  tiansmittanoe  data  indicated  UV 
radiation  blockage  from  290  to  380  nm 
and  support  the  premise  that  zinc  oxide 
can  protect  against  UV  radiation, 
including  both  UVB  and  UVA. 

One  comment  (Ref.  3)  included  a 
spectral  profile  of  attenuation  for  zinc 
oxide  alone  in  a  cosmetic  formulation 
and  from  1:1  and  3:1  combinations  of 
zinc  oxide  and  titaniiun  dioxide.  These 
spectral  profiles  of  zinc  oxide  in  various 
formulations  demonstrated  that  zinc 
oxide  as  a  single  ingredient  can  provide 
protection  in  both  the  UVB  and  UVA 
spectral  regions. 

B.  Photochemistry  and  Photobiology  of 
Sunscreens 

Recent  scientific  advances  in 
imderstanding  the  photochemistry  and 
photobiology  of  sunscreen  drug 
products  have  raised  many  issues 
regarding  simscreen  active  ingredients, 
including  zinc  oxide  and  titanium 
dioxide.  Because  zinc  oxide  and 
titanium  dioxide  have  many  similar 
physical  characteristics  and  may  be 
used  in  combination  in  OTC  sunscreen 
drug  products,  the  following  disCTission 
addrnsaes  both  ingredients. 

There  has  been  renewed  interest  in 
using  physical  sunscreens,  i.e.,  zinc 
oxide  and  titanium  dioxide,  in 
sunscreen  formulations  because  these 
ingredients  may  confer  protection  for  a 
broad  range  of  the  UV  radiation 
spectrum.  Some  manufacturers  have 
developed  ultra  fine  forms  of  these 
ingredients  in  the  range  of  0.02  to  0.10 
microns  that  are  transparent  on  the  skin, 
may  offer  both  UVA  and  UVB 
protection,  and  are  esthetically  pleasing 
(Reft.  5,  6,  and  7). 

Sunscreens  have  been  generally 
classified  as  chemical  (organic)  or 
physical  (inorganic)  depending  on 
whether  they  absorb  specific  UV 
radiation  wavelengths  or  reflect  and 
scatter  UV  radiation.  Zinc  oxide  and 
titanium  dioxide  have  been  described  as 
physical  sunscreen  ingredients  that 
provide  protection  from  UV  radiation 
through  reflection  and  scattering. 
However,  new  data  and  information 
indicate  that  they  also  absorb  UV 
radiation  as  well  as  scatter  visible  light 


(Refs.  8  and  9).  Various  authora  (Reb.  8 
and  10  throu^  13)  have  showm  that 
these  ingredients  exhibit  a 
semiconductor  optical  absorption  gap. 
They  absorb  most  radiation  at 
wavelengths  shorter  than  the  gap 
(approximately  380  nm)  and  scatter 
radiation  at  wavelengths  longer  than  the 
gap.  When  zinc  oxide  and  titanium 
dioxide  are  irradiated  with  light 
containing  energy  greater  than  the  band 
gap  (approximately  3  electron  volts),  an 
electron  fit>m  the  valence  band  can  be 
excited  to  the  conduction  band,  thus 
creating  an  electron-hole  pair.  Becatise 
of  these  semiconductor  properties,  zinc 
oxide  and  titanium  dioidde  have  been 
used  as  photocatalysts  to  degrade 
organic  substances  and  pesticides  in  the 
enviroiunent  (Refs.  14  through  18).  In 
addition,  titanium  dioxide  is  being 
currently  developed  as  a  photooxidative' 
self-cleaning  and/or  bioddal  coating  for 
indiistrial  surfaces  (Ref.  19). 

There  are  many  formulation  variables 
that  may  afiiect  the  photocatalytic 
capability  of  zinc  oxide  and  titanium 
dioxide.  Such  variables  include  mineral 
components,  particle  size,  surface  area, 
crystalline  structure,  particle  coatings, 
pH  of  the  medium,  difhrences  in  the 
refractive  index  of  the  medium,  and 
other  components  in  the  formulation 
(Refs.  5  through  8  and  10  through  23). 
These  formulation  variables  are  not 
mentioned  in  the  United  States 
Pharmacopeia  (US?)  compendial 
monograph  for  zinc  oxide.  In  fact,  the 
USP  treats  zinc  oxide  as  a  pure 
compound,  without  consideration  of  ' 
trace  ions  that  may  affect  the  absorption 
band  gap  between  the  valence  and 
conduction  bands  or  electronic  energy 
levels,  i.e.,  the  range  of  wavelengths  that 
are  absorbed. 

On  September  19  and  20. 1996.  the 

rcy  held  a  public  meeting  on  the 
ostability.  photochemistry,  and 
photobiology  of  sunscreens  in  order  to 
gather  more  information  related  to  the 
issues  discussed  previously  (Ref.  24).  As 
a  result  of  this  public  meeting,  in  the 
Federal  Regislar  of  August  15, 1996  (61 
PR  42398),  the  administrative  record  fior 
the  rulemaking  for  OTC  sunscreen  drug 
products  was  reopened  until  December 
6, 1996,  to  allow  for  additional  data  and 
comment.  The  agency  is  evaluating  all 
data  and  information  received  as  a 
result  of  the  workshop  and  may  discuss 
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these  recent  scientific  advances  in 
future  issues  of  the  Federal  Register. 

C.  Conclusion 

The  agency  believes  that  the  results  of 
the  studies  using  the  SPF  test  to 
demonstrate  the  effectiveness  of  zinc 
oxide  adeqiuitely  demonstrate  that  at  a 
2  to  25  percent  concentration  it  provides 
protection  against  UVB  radiation. 

In  the  proposed  rule  for  OTC 
sunscreen  drug  products,  the  agency 
stated  that  a  simscreen  ingredient  must 
have  an  absorption  spectrum  extending 
to  360  nm  or  above  in  order  for  a 
product  containing  that  ingredient  to 
display  UVA  radiation  protection  claims 
in  its  labeliz^  (58  FR  28194  at  28233). 
The  agency  also  stated  that  the  product 
would  have  to  demonstrate  meaningful 
UVA  radiation  protection  by  satisf^ng 
"yet  to  be  established"  UVA  radiation 
testing  procedures  that  would  be 
induded  in  the  monograph.  The  agency 
described  suggested  interim  UVA 
radiation  test  procedures  in  the 
proposed  rule  (58  FR  28194  at  28248  to 
28250)  and  in  a  notice  of  public  meeting 
(59  FR  16042.  April  5. 1994)  to  discuss 
such  testing  procedures. 

Although  tne  agency  continues  to 
evaluate  data  and  infonnation  for  the 
purpose  of  proposing  a  monograph 
memod  for  determining  UVA  radiatirai 
protection,  it  nevertheless  finds  there  is 
ample  data  demonstrating  that  zinc 
oxide  provides  protection  against  UVA 
radiatioiL  The  agmcy  plans  to  propose 
a  monograph  method  for  determining 
UVA  radiation  protection  (both  without 
and  foUo%ving  water  immenion  or 
perspiration)  in  a  future  issue  of  the 
Federal  Regiitar.  Until  the  agency 
proposes  a  mtmograph  UVA  radiation 
testing  method,  the  agency  considen 
testing  procedures  similar  to  the  UVA 
protection  factor  method  described 
above  (Rel  1).  and  those  methods 
described  by  R  W.  Gauge  et  al.  (Ref.  25) 
and  N. ).  Lowe  et  al.  (Ref.  26)  as 
adequate  for  determining  the  UVA 
radiation  protection  potential  of  a 
finished  OTC  sunscreen  drug  product. 

Based  upon  the  Panel's  evaluation  of 
zinc  oxide  as  a  skin  protectant  and  the 
long  history  of  use  of  zinc  oxide  in 
various  drug  and  cosmetic  products,  the 
agency  continues  to  believe  that  there 
are  no  safety  concerns  regarding  the  use 
of  zinc  oxide  as  a  sunscreen  active 
ingredient  in  concentrations  up  to  25 
percent.  In  addition,  the  agency  believes 
at  this  time  that  zinc  oxide  can  be 
combined  with  any  one  or  more  of  the 
other  Category  I  sunscreen  ingredients 
in  §  352.10  of  the  proposed  rule  with  the 
exception  of  avobenzone.  The  agency  is 
currently  reviewing  data  and 
information  in  support  of  the  use  of  zinc 


oxide  and  avobenzone  in  c(Hnbination 
(Ref.  27)  and  will  make  a  decision  when 
its  review  is  completed. 

In  the  notice  of  proposed  rulemaking 
for  OTC  sunscreen  drug  products,  the 
agency  discussed  minimum 
concentration  requirements  for  OTC 
sunscreen  ingredients  (58  FR  28194  at 
28214).  The  agency  concluded  that 
effectiveness  requirements  (i.e..  final 
product  testing)  make  the  use  of 
minimum  concentration  requirements 
imneoessary  for  single  ingredient 
products.  However,  because  of  its 
concern  that  each  ingredient  in  a 
combination  drug  product  contributes  to 
the  overall  eSisctiveness  of  the  product, 
the  agency  tentatively  concluded  that 
minimum  ctmcentratitui  requirements 
are  necessary  for  combinatioD  sunscreen 
drug  products  (i.e.,  until  a  method  is 
developed  that  can  demonstrate  the 
contribution  of  eadi  OTC  sunscrera 
ingredient  in  a  combination  product). 
The  agency  received  a  number  of 
conunents  on  this  position.  The  agency 
is  currently  evaluating  these  comments 
and  will  address  them  in  the  final 
monograph. 

At  tnis  time,  the  agency  considera  the 
data  submitted  by  the  comments  as 
supportive  of  the  safety  and 
effectiveness  of  up  to  25  percent  zinc 
oxide  alcme  (if  the  finished  product 
provides  at  least  an  SPF  2)  and  2  to  25 
percent  zinc  oxide  in  combination  with 
any  one  or  more  of  the  other  Cat^ory 
I  sunscreen  ingredients  (except 
avobenzone)  at  the  concentrations  fcR- 
permitted  combinations  of  sunscreen 
active  ingredients  in  proposed  $  352.20 
(58  FR  28194  at  28295).  Accordingly, 
the  agency  is  proposing  to  amend  the 
proposed  monograph  bu  OTC  sunscreen 
drug  products  to  include  zinc  oxide  in 
§§352.10  and  352.20. 

D.  Enfoicanent  Status 

The  Panel  did  not  omsider  zinc  oxide 
as  a  sunscreen  active  ingredient  alone  or 
in  combination  products.  The  agency  is 
not  aware  of  any  OTC  sunscreen  dnig 
products  currently  marketed  with  zinc 
oxide  as  the  sole  sunscreen  ingredient 
The  agency  is  aware  that  there  are  a 
number  of  combination  sunscreen  drug 
products  that  contain  zinc  oxide. 

An  FDA  Compliance  Policy  Guide 
(CPG)  (Ref.  28)  addresses  the  marketing 
of  OTC  drug  products  containing 
combinations  of  ingredients.  Under  this 
guide,  FDA's  stated  policy  is  that  OTC 
drug  combinations  that  were 
commercially  mariceted  in  the  United 
States  on  or  before  May  11. 1972.  and 
that  are  not  subject  to  a  final 
monograph,  should  not  be  considered 
for  regulatory  action  on  the  basis  of 
suspected  labeling  deficiencies  unless 


the  deficiency  constitutes  a  potential 
hazard  to  health.  For  OTC  combination 
drug  products  that  were  not  nuuketed 
on  or  before  May  11. 1972.  and  have  not* 
been  considered  by  an  OTC  advisory 
review  panel,  the  CPG  states  that  the 
agency  may  propose  to  include  the 
combination  in  a  final  monografA. 
However,  marketing  of  sudi  a  product 
generally  may  not  proceed  until  after   - 
the  comment  period  has  ended  on  the 
proposal  and  a  subsequent  notice  is 
published  in  the  Fedval  Regislar 
setting  fosth  the  agency's  determination 
concerning  interim  marketing. 

The  agency  is  aware  that  a  number  of 
sunscreen  combination  drug  products 
containing  zinc  oxide  have  entered  the 
nuuket  place  during  the  pendency  of  the 
rulemaking  for  OTC  sunscreen  drug 
products.  Based  upon  the  Panel's 
favorable  evaluation  of  zinc  oDdde  as  a 
skin  protectant  and  zinc  oxide's  long 
history  of  safe  use  at  comparable  levels 
in  various  drug  and  cosmetic  products. 
Because  these  products  are  currently 
being  marketed  and  provide  a 
significant  health  benefit  to  coosumers. 
the  agency  sees  no  reason  to  restrict 
other  products  from  entering  the 
marketplace  until  the  agency  publishes 
a  subsequent  Federal  lagieter  notice  to 
pennit  interim  marketing.  Accordingly, 
the  agency,  by  this  notice,  has 
determined  that  it  is  apiMt>priate  at  this 
time  to  allow  the  interim  marketing  of 
the  OTC  zinc  oxide-containing  products 
identified  in  proposed  §§  352.10  and 
352.20.  The  agency  is  considering 
amending  the  CPG  (Ref.  28)  in  the  future 
to  address  qiedal  situations  such  as  this 
one. 

Products  containing  zinc  oxide 
require  both  UVA  radiation  protection 
testing  (as  discussed  in  secticm  II.  C.  of 
this  document)  and  SPF  testing  of  the 
finished  product,  as  proposed  in  subpart 
D  of  the  proposed  monograph  for  OTC 
sunscreen  drug  products  (58  FR  28194 
at  28298  to  28301).  If  the  producte 
contain  UVA  claims  in  tlrair  labeling, 
then  they  must  be  marketed  writh  the 
labeling  proposed  in  §  352.52  in  this 
document.  Products  covered  by  this 
monograph  amendment  may  be 
mariteted  pending  issuance  of  the  final 
monograph  for  this  drug  class,  subject  to 
the  ride  that  the  agency  may  adopt  a 
different  position  in  the  final 
monograph  that  could  require 
reformulation  and/or  rel^wling,  retail 
or  other  regulatory  action.  Marketing  of 
sudi  products  with  UVA  labeling  claims 
not  in  accord  with  the  labeling  proposed 
in  this  document  may  also  result  in 
regulatory  action  against  the  product, 
the  marketer,  or  both.  The  fioal 
monograph  for  OTC  sunscreen  drug 
products  will  establish  the  final 


56588 


Fedoral  Regiiter/Vol.  63,  No.  204 /Thursday.  October  22.  1998 /Proposed  Rules 


Federal  Regiatar/Vol.  63,  No.  204 /Thursday.  October  22,  1998 /Proposed  Rules 


56589 


formulation,  labeling,  and  testing 
requirements  for  such  products. 

.E.  Labeling 

hi  addition  to  applicable  labeling 
proposed  in  §§  352.50  through  352.60 
(58  FR  28194  at  28296  to  28296).  the 
agency  is  proposing  that  the  labeling  for 
sunscreen  drug  products  containing 
zinc  oxide  may  include  imder  their 
"Indications"  or  "Uses"  any  of  the 
following  phrases:  (1)  "Broad  spectrum 
sunscreen."  (2)  "Provides"  (select  one  of 
the  following:  "UVB  and  UVA"  or 
"broad  spectrum")  "protection."  (3) 
"Protects  from  UVB  and  UVA"  (select 
one  of  the  following:  "rays"  or 
"radiation"),  (4)  (Select  one  of  the 
following:  "Absorbs."  "Protects." 
"Screens."  or  "Shields")  "within  the 
UVA  spectrum."  (5)  "Provides 
protection  from  the  UVA  rays  that  may 
contribute  to  skin  damage  and 
prematura  aging  of  the  skin." 
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IV.  Analytia  of  Impacts 

FDA  has  examined  the  impacts  of  the 
proposed  rule  luder  Executive  Order 
12866  and  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601-612).  Executive  Order 
12866  directs  agencies  to  assess  all  costs 
and  benefits  of  available  regulatory 


alternatives  and.  when  regulation  is 
necessary,  to  select  regulatory 
approaches  that  maximize  net  benefits 
(including  potential  economic, 
environmental,  public  health  and  safiaty, 
and  other  advantages;  distributive 
impacts:  and  equity).  Under  the 
Regulatory  FlexibiUty  Act.  if  a  rule  has 
a  significant  economic  impact  on  a 
substantial  mimber  of  small  entities,  an 
agency  must  analyze  regulatory  options 
that  would  minimize  any  significant 
impact  of  the  rule  on  small  entities. 

Title  n  of  the  Unfunded  Mandates 
Reform  Act  (2  U.S.C  1501  et  seq.) 
requires  that  agendee  prepare  a  written 
statement  and  economic  analysis  before 
proposing  any  rule  that  may  result  in  an 
expenditure  in  any  1  year  by  State, 
local,  and  tribal  governments,  in  the 
aggregate,  or  by  the  private  sector,  of 
$100  million  (adjusted  annually  for 
inflation). 

The  agency  believes  that  this 
proposed  rule  is  consistent  with  the 
principles  set  out  in  the  Executive  Order 
and  these  two  statutes.  The  purpose  of 
this  proposed  rule  is  to  add  a  new 
ingredient,  combinations  of  ingredients, 
and  labeling  for  OTC  simscreen  drug 
products  that  contain  zinc  oxide  and  to 
allow  manufactiuers  to  market  zinc 
oxide-containing  simscreen  drug 
products  imder  the  OTC  drug 
monograph  system,  which  would  be 
beneficial  to  small  entities.  The 
proposed  rule  would  also  have  a 
positive  impact  on  the  availabiUty  and 
marketing  of  broad  spectrum  OTC 
simscreen  drug  products  by  allowing 
additional  products  to  be  marketed. 

Some  manufacturers  of  currently 
marketed  products  may  incur  costs  to 
relabel  their  products  should  they  wish 
to  include  the  new  labeling  informaticm. 
Such  information  may  increase  product 
sales  because  of  the  broader  uses 
information  being  allowed.  The  agency 
has  been  informed  that  relabeling  costs 
of  the  type  required  by  this  proposed 
rule  generally  average  about  $2,000  to 
$3,000  per  stock  keeping  unit  (SKU) 
(individual  products,  packages,  and 
sizes).  The  agency  is  aware  of  16 
manufacturers  that  together  produce 
less  than  100  SKU's  of  OTC  sunscreen 
drug  products  containing  zinc  oxide. 
There  may  be  a  few  additional  small 
manufacturers  or  products  in  the 
marketplace  that  are  not  identified  in 
the  sources  FDA  reviewed. 
Manufacturers  who  wish  to  include  the 
new  labeling  may  elect  to  relabel  their 
products  at  the  next  scheduled  labeling 
printing.  Assuming  that  there  are  about 
100  affected  OTC  SKU's  in  the 
marketplace,  total  one-time  costs  of 
relabeling  would  be  $200,000  to 
$300,000  if  all  of  the  products  were 


relabeled.  The  agency  believes  the 
actual  cost  could  be  lower  because  some 
manufacturers  may  not  elect  to  relabel 
their  products  at  this  time  and  some  of 
the  laoel  changes  will  be  made  by 
private  label  manufacturers  that  tend  to 
use  simpler  and  less  expensive  labeling. 
In  addition,  there  should  be  minimal 
waste  of  existing  labeling  for  any 
manufacturer  who  elects  to  relabel  at 
this  next  labeling  printing. 
Manufacturers  who  wish  to  enter  the 
mariiwetplace  with  a  new  zinc  oxide 
sunscreen  combination  product  will 
incur  the  standard  costs  that  all 
manufacturers  have  when  introducing  a 
new  product. 

The  agency  considered  but  rejected 
several  alternatives:  (1)  A  delayed 
mariieting  period,  and  (2)  an  exemption 
bom  coverage  for  small  entities.  The 
delayed  mariceting  period  was  rejected 
because  similar  products  currently  exist 
in  the  marketplace.  The  agency  does  not 
consider  an  exemption  for  small  entities 
appropriate  because  consumers  who  use 
these  manufacturers'  products  would 
not  have  appropriate  products  for  safe 
and  effective  use. 

This  analysis  shows  that  this 
proposed  rule  is  not  economically 
significant  under  Executive  Order  12866 
and  that  the  agency  has  undertaken 
important  steps  to  reduce  the  burden  to 
small  entities.  Nevertheless,  some 
entities  could  incur  some  impacts, 
especially  private  label  maniifacturers 
that  provide  labeling  for  a  number  of 
affected  products.  Thus,  this  economic 
analysis,  together  with  other  relevant 
sections  of  this  document,  serves  as  the 
agency's  initial  regulatory  flexibility 
analysis,  as  required  under  the 
Regulatory  FlexibiUty  Act  Finally,  this 
analysis  ^ows  that  die  Unfunded 
Mandates  Reform  Act  does  not  apply  to 
the  proposed  rule  because  it  wbtlld  not 
residt  in  an  expenditure  in  any  1  year 
by  State,  local,  and  tribal  governments, 
in  the  aggregate,  or  by  the  private  sector, 
of  $100  million. 


VI.  Environmental  Impact 

The  agency  has  determined  under  21 
CFR  25.31(c)  that  this  action  is  of  a  type 
that  does  not  individually  or 
ciunulatively  have  a  significant  effect  on 
the  human  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

Vn.Pnblki 


value  of  not  less  than  2  as  measured  by 
the  testing  procedures  established  in 
subpart  D  of  this  part. 


Interested  persons  may,  on  or  before 
January  20. 1999.  submit  written 
comments  to  the  Dockets  Management 
Branch  (address  above).  Written 
comments  on  the  agency's  econonuc 
impact  determination  may  be  subinitted 
on  or  before  January  20, 1999.  Three 
copies  of  all  comments  are  to  be 
submitted,  except  that  individuals  may 
submit  one  copy.  Comments  are  to  be 
identified  with  the  docket  number 
foimd  in  brackets  in  the  heading  of  this 
document  and  may  be  accompanied  by 
a  supporting  memorandiun  or  brief. 
Received  comments  may  be  seen  in  the 
office  above  between  9  a.m.  and  4  p.m., 
Monday  through  Friday. 

List  of  Subjecta  in  21  CFR  Part  352 

Labeling.  Over-the-coimter  drugs. 

Therefore,  under  the  Federal  Food. 
Drug,  and  Cosmetic  Act.  and  imder 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs,  it  is  proposed  that 
21  CFR  part  352  (proposed  in  the 
Federal  Reguter  of  May  12. 1993  (58  FR 
28194)  and  amended  in  the  Federal 
Register  of  September  16. 1996  (61  FR 
48645))  be  amended  as  follows: 

PART  3S2-SUNSCREEN  DRUG 
PRODUCTS  FOR  OVER-THE- 
COUNTER  HUMAN  USE 

1.  The  authority  citation  for  21  CFR 
part  352  is  revised  to  read  as  follows: 

Authority:  21  U.S.C  321.  351.  352.  353. 
355.  360.  371. 

2.  Section  352.10  is  amended  by 
adding  paragraph  (v)  to  read  as  follows: 


(v)  Zinc  oxide  up  to  25  percent. 

3.  Section  352.20  is  amended  by 
revising  paragraphs  (a)(1)  and  (a)(3)(xxi) 
to  read  as  follows: 

1362.^    PetwHIadcoinblnallonaolacttwa 


V.Paperworic  Reduction  Act  of  1995         §352.10   Sun«m«i  aetiva  ingradlanls. 

FDA  tentatively  concludes  that  the 
labeling  requirements  proposed  in  this 
document  are  not  subject  to  review  by 
the  Office  of  Management  and  Budget 
because  they  do  not  constitute  a 
"collection  of  information"  under  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  et  seq.).  Rather,  the 
proposed  amendment  to  the  tentative 
final  monograph  for  OTC  simscreen 
drug  products  is  a  "public  disclosure  of 
information  originally  supplied  by  the 
Federal  Government  to  the  recipient  for 
the  purpose  of  disclosure  to  the  public" 
(5  CFR  1320.3(c)(2)). 


(a)  •  •  • 

(1)  Two  or  more  sunscreen  active 
ingredients  identified  in  §  352.10(a).  and 
(c)  through  (v)  may  be  combined  when 
used  in  the  concentrations  established 
for  each  ingredient  in  paragraph  (a)(3)  of 
this  section  and  the  finished  product 
has  a  minimum  sun  protection  factor 


• 
(3)  •   • 


(xxi)  Zinc  oxide  2  to  25  percent 

•        •        •        *        • 

4.  Section  352.52  is  amended  by 
adding  paragraph  (bH2Kvii)  to  read  as 
follows: 


1362.52    Labalngof 


dnig 


(b)*  •  • 

(2)*  •  • 

(vii)  For  products  containing  the 
active  ingredient  identified  in 
§  352.10(v),  the  following  labeling 
statements  may  be  used-— (A)  "Broad 
spectrum  sunscreen." 

(B)  "Provides"  (select  one  of  the 
following:  "UVB  and  UVA"  or  "broad 
spectrum")  "protection." 

(C)  "Protects  from  UVB  and  UVA" 
(select  one  of  the  following:  "rays"  or 
"radiation"). 

(D)  (Select  one  of  the  following: 
"Absorbs,"  "Protects,"  "Screens."  or 
"Shields")  "within  the  UVA  spectrum." 

(E)  "Provides  protection  from  the 
UVA  rays  that  may  contribute  to  skin 
damage  and  premature  aging  of  the 
skin." 

Dated:  October  10, 1998. 
WilUaaK.  Hubbard. 
Associate  Commissioner  for  Policy 
Coordination. 

(FR  Doc.  96-28274  Filed  1O-21-08: 8:45  am) 
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PANAMA  CANAL  COMMIOglON 

35CFRPart117 
RM3207-AA48 

Mwfew  Accidanti.  limaatlQtlloni; 
Control;  RaaponaMHty 

agency:  Panama  Canal  Commissitm. 
action:  Notice  of  proposed  riilemaking: 
request  for  comments. 

SUMMARY:  The  Panama  Canal 
Commission  (Commission)  proposes  to 
amend  its  regulations  to  limit  its 
liability  in  marine  acddoits.  The  new 
regulaticms  will  require  potential 
claimants  to  carry  insurance  against 
marine  accidents  in  an  amount  of  $1 
million  to  cover  damages  sustained  by 
their  vessels  at  the  Canal  when 
transiting  the  waterway  or  navigating  in 
watera  adjacent  thereto. 
DATES:  The  agency  must  receive  written 
comments  on  or  before  November  30. 
1998. 
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ADOftESSES:  Address  all  comments 
concerning  this  proposed  rule  to  Office 
of  the  Secretary,  Panama  Canal 
Commission,  1825  1  Street,  N.W.,  Suite 
1050,  Washington.  D.C.  20006-5402;  or 
Office  of  General  Counsel,  Panama 
Canal  Commission,  Balboa,  Ancon, 
Republic  of  Panama. 
FOR  FURTHER  MFORMATKM  CONTACT:  John 
A.  Mills,  Office  of  the  Secretary.  Panama 
Canal  Commission.  Telephone:  (202) 
634-6441.  Facsimile:  (202)  634-6439; 
Office  of  General  Counsel,  Telephone: 
Oil  (507)  272-7511,  Facsimile:  Oil 
(507)  272-3748. 

SUPPLEMENTARY  MFORMATION:  On 
October  17, 1098,  the  President  signed 
into  law  a  measure  which  allows  the 
Commission  to  require  potential 
claimants  to  carry  insurance  for 
damages  sustained  at  the  Panama  Canal 
to  their  vessels,  or  to  the  cargo,  crew 
and  passengers  of  such  vessels,  which 
arise  by  reason  of  their  passage  through 
the  locks  or  their  presence  in  the  Canal 
or  adjacent  waters.  This  proposed 
regulation  would  impose  that 
requirement  and  would  limit  the 
UabiUty  of  the  Commission  to  only  such 
damages  as  are  in  excess  of  Si  miUion. 

The  Commission  is  taking  these 
measures  in  an  effort  to  reduce  costs  of 
Canal  operations. 

This  proposed  rule  involves  public 
property,  the  Panama  Canal,  and 
therefore  is  excluded  from  coverage  of 
the  Administrative  Procedures  Act.  5 
U.S.C.  553(a)(2).  Nevertheless,  the 
Commission  has  elected  generally  to 
follow  the  notice  and  comment 
procedures  provided  for  rulemaking 
under  section  553. 

The  Commission  will  consider  all 
timely  written  comments  before 
publishing  the  final  rule  in  the  Federal 
Register. 

llie  final  rule,  as  approved  and 
published  by  the  Commission,  will  be 
effective  no  earlier  than  30  days  after 
the  date  of  its  publication  as  final  in  the 
Federal  Register. 

The  Commission  is  exempt  frt>m 
Executive  Order  12866  and  its 
provisions  do  not  apply  to  this  rule. 
Even  if  the  Order  were  appUcable,  the 
rule  would  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
Regulatory  Flexibility  Act.  The 
implementation  of  this  rule  v^U  have  no 
adverse  effect  on  competition, 
emplojrment,  investment,  productivity, 
innovation,  or  on  the  ability  of  United 
States-based  enterprises  to  compete 
with  foreign-based  enterprises  in 
domestic  or  export  markets. 

Finally,  the  Secretary  of  the  Panama 
Canal  Commission  certifies  these 


changes  meet  the  applicable  standards 
set  out  in  sections  3(a)  and  3(b)(2)  of 
Executive  Order  12998. 

List  of  Sub|acta  in  35  CFR  Part  117 

Panama  Canal. 

For  the  reasons  stated  in  the 
preamble,  the  Panama  Canal 
Commission  proposes  to  amend  35  CFR 
part  117  as  follows: 

PAfrr  117— MARINE  ACODENTS: 
INVESnOATlONS:  CONTROL; 
RESPONSIBILITY 

1.  The  authority  citation  for  part  117 
is  revised  to  read  as  follows: 

AudMrity:  22  U.S.C.  3777-3779.  93  Stat. 
487;  E.O.  12215,  45  PR  36043. 

2.  Add  a  new  §  117.7  to  part  117  to 
read  as  follows: 

f  117.7   lnaiiraiioe;llfnltallonofliabHtty; 


(a)  A  claimant  against  the 
Commission  imder  sections  1411  or 
1412  of  Title  22,  United  States  Code 
must  hi  covered  by  insurance  in  the 
amount  of  $1  million  against  the  types 
of  injuries  described  in  those  sections. 

(b)  The  Commission's  liability  on  any 
claim  under  sections  1411  or  1412  of 
Title  22,  United  States  Code  shall  be 
limited  to  amounts  in  excess  of  $1 
million. 

(c)  The  Commission  may  not  consider 
or  pay  claims  presented  by  or  on  behalf 
of  an  insurer  or  subrogee  of  a  claimant 
under  section  1411  or  1412  of  Title  22, 
United  States  Code. 

Dated:  October  19, 1998. 
lohnA.  Milk. 
Secretary. 

(PR  Doc.  98-28402  Filed  1&-21-98: 8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AQENCY 

40CFRPartS2 
(FL-06S-«623b:  FRL-61S7-8I 

Approval  and  Promulgallon  of 
Implwnanlrtlon  Plans  and  DMlgnaUon 
of  Araaa  for  Air  Quality  Planning 
Purpoaaa;  State  of  Florida 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACnON:  Proposed  rule. 


f:  The  EPA  proposes  to  approve 
the  State  Implementation  Plan  (SIP) 
revision  submitted  by  the  State  of 
Florida  which  revises  the  emissions 
budget  for  use  in  determination  of 
Transportation  Conformity  in  the 


Florida  Southeast  counties  of  Dade, 
Broward  and  Palm  Beach.  In  the  final 
rules  section  of  this  Federal  Register, 
the  EPA  is  approving  the  State's  SIP 
revision  as  a  direct  final  rule  without  a 
prior  proposal  because  the  Agency 
views  this  as  a  noncontroversial 
revision  and  anticipates  no  adverse 
comments.  A  detailed  rationale  for  the 
approval  is  set  forth  in  the  direct  final 
rule.  If  no  adverse  comments  are 
received  in  response  to  that  direct  final 
rule,  no  further  activity  is  contemplated 
in  relation  to  this  proposed  rule.  If  EPA 
receives  adverse  comments,  the  direct 
final  rule  will  be  withdrawn  and  all 
public  comments  received  will  be 
addressed  in  a  subsequent  final  rule 
based  on  this  proposed  rule.  The  EPA 
will  not  institute  a  second  comment 
period  on  this  document.  Any  parties 
interested  in  commenting  on  this 
document  should  do  so  at  this  time. 

DATES:  To  be  considered,  comments 
must  be  received  by  November  23, 1998. 

ADDRESSES:  Written  conunents  should 
be  addressed  to:  Kelly  Sheckler  at  the 
Region  4,  Environmental  Protection 
Agency,  Air  Planning  Branch,  61 
Forsyth  Street,  Atlanta,  Georgia  30303.- 

Copies  of  the  docimients  relative  to 
this  action  are  available  for  pubUc 
inspection  during  normal  business 
hours  at  the  following  locations.  The 
persons  wanting  to  examine  these 
documents  should  make  an 
appointment  with  the  appropriate  office 
at  least  24  hours  before  the  visiting  day. 
RefBrence  file  number  FL-065-9623. 
The  Region  4  office  may  have  additional 
background  documents  not  available  at 
the  other  locations. 

Air  and  Radiation  Docket  and 
Information  Center  (Air  Docket  6102), 
U.S.  Environmental  Protection  Agency, 
401  M  Street,  SW.  Washington,  D.C 
20460. 

Environmental  Protection  Agency. 
Region  4  Air  Planning  Branch,  61 
Forsyth  Street.  Atlanta.  Georgia  30303. 

Florida  Department  of  Environmental 
Regulation.  Twin  Towers  Office 
Building.  2600  Blair  Stone  Road, 
Tallahassee.  Florida,  32399-2400. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kelly  Sheckler  at  (404)  562-9042. 
Reference  file  FL-065-9623. 

SUPPt-EMENTARY  INFORMATION:  For 
additional  information  see  the  direct 
final  rule  which  is  published  in  the 
rule's  section  of  this  Federal  Register. 

Dated:  September  3. 1998. 
A.  Stanltjr  Maibuig, 

Acting  Regional  Administrator.  Region  4. 
(FR  Doc.  98-28233  Filad  10-21-98;  8:45  am] 


LEGAL  SERVICES  CORPORATION 
45  CFR  Part  1828 
Radpiant  Fund  Balancas 

agency:  Legal  Services  Corporation. 
ACTION:  Proposed  rule. 


SUMMARY:  This  proposed  rule  would 
revise  the  Corporation's  rule  on 
recipient  fund  balances  to  provide  the 
Corporation  v«rith  more  discretion  to 
determine  whether  to  permit  a  recipient 
to  maintain  a  fund  balance  up  to  25% 
of  its  LSC  support  for  a  particular 
reporting  period.  It  also  adds  additional 
requirements  and  limitations  appUcable 
to  waiver  requests  and  the  use  of  fund 
balances.  Finally,  the  rule  is 
restructured  for  clarity  and  for 
consistency  with  other  LSC  regulations. 
DATES:  Comments  should  be  received  on 
or  before  December  21, 1998. 
ADDRESSES:  Comments  should  be 
submitted  to  the  Office  of  the  General 
Counsel,  Legal  Services  Corporation. 
750  First  St.  NE..  11th  Floor. 
Washington.  DC  20002-4250. 
FOR  FURTHER  MFORMATKM  CONTACT: 
Suzanne  Glasow.  Office  of  the  General 
Counsel.  202-336-8817. 
SUPPLEMENTARY  INFORMATION:  The 
Operations  and  Regulations  Committee 
(Conunittee)  of  the  Legal  Services 
Corporation's  (LSC)  Board  of  Directors 
(Board)  met  on  September  11, 1998,  in 
Chicago,  Illinois,  to  consider  proposed 
revisions  to  the  Corporation's  rule 
governing  recipient  fund  balances,  45 
CFR  Part  1628.  The  Committee  adopted 
this  proposed  rule  for  publication  in  the 
Federal  Register  for  pubUc  comment. 
There  is  no  statutory  provision  that 
limits  the  amoimt  of  a  fund  balance  an 
LSC  recipient  may  carry  over  from  one 
year  to  another.  In  1980,  the  General 
Accoimting  Office  (GAO)  released  a 
report  finding  that,  because  LSC 
grantees  were  not  required  to  return 
funds  not  expended  by  the  end  of  the 
year,  some  grantees  had  relatively  large 
carryovers  when  compared  to  their  total 
grants.  The  GAO  report  recommended 
that  the  Corporation  "should  closely 
monitor  the  expenditiire  of  funds  by 
grantees  to  minimize  year  end  fund 
carryovers  and  adjust  subsequent  year 
funding  of  grantees  with  excess  fund 
balances."  In  response  to  the  report,  the 
Corporation  took  various  actions  to 
regulate  recipient  fund  balances  that 
culminated  in  the  promulgation  of  the 
current  rule.  See  LSC  memoranda 
(December  18, 1980  &  March  18, 1982), 
grant  conditions.  Instructions 
(Instruction  83-4, 48  FR  560),  and  45 
CFR  Part  1628  (49  FR  21331,  effective 


on  June  20, 1984,  and  corrected  at  49  FR 
23056,  Jime  4, 1984). 

Generally,  this  proposed  rule  is 
intended  to  provide  the  Corporation 
with  more  discretion  to  determine 
whether  to  permit  a  recipient  to 
maintain  a  fund  balance  up  to  25%  of 
its  LSC  support  for  a  particular 
reporting  period  and  sets  forth  the 
requirements  and  limitations  appUcable 
to  waiver  requests  and  the  tise  of  fund 
balances.  Finally,  the  rule  is 
restructured  for  clarity  and  consistency 
with  other  LSC  regulations.  A  section- 
by-section  analysis  is  provided  below. 

Section  1628.1    Purpose 

This  section  is  substantively  revised. 
Provisions  have  been  deleted  or  moved 
to  other  parts  of  the  rule  because  they 
do  not  constitute  statements  of  the 
purpose  or  function  of  the  rule.  The 
piupose  of  this  rule  is  to  delineate  the 
Corporation's  poUcies  and  procedures 
appUcable  to  recipient  fund  balances.  In 
addition,  the  rule's  poUcies  and 
requirements  are  intended  to  ensiue  the 
timely  expenditure  of  LSC  funds  for  the 
effective  and  economical  provision  of 
high  quaUty  legal  assistance  to  eUgible 
clients. 

Section  1628.2    Definitions 

The  proposed  revisions  to  this  section 
are  intMided  to  clarify  or  update  the 
meaning  of  the  terms  or  to  make  them 
consistent  with  other  LSC  regulations. 

The  term  LSC  Support  is  revised  to 
clarify  that  it  means  the  sum  of  the 
recipient's  LSC  carryover  funds  bom  the 
prior  fiscal  year,  the  amount  of  the 
recipient's  LSC  grant  for  the  year  in 
question,  and  any  LSC  derivative 
income  earned  by  the  recipient  during 
the  year  in  question.  The  reference  to 
derivative  income  is  revised  to  be 
consistent  with  the  definition  of  the 
term  in  Part  1630. 

'Ilbe  proposed  definition  of  fund 
balance  amoimt  is  intended  to  clarify 
that  the  term  means  the  excess  of  LSC 
support  over  expenditures  as 
determined  by  the  recipient's  annual 
audit.  Additional  language  in  the 
current  definition  is  proposed  to  be 
deleted  because  it  does  not  constitute  a 
statement  of  the  meaning  of  the  term. 

No  revisions  have  been  proposed  for 
the  definition  of  the  term  fund  balance 

The  demiition  of  recipient  is 
proposed  to  be  revised  to  reflect  current 
law  which  limits  grants  for  financial 
assistance  to  those  authorized  by 
Section  1006(a)(1)(A)  of  the  LSC  Act. 
The  definition  is  consistent  Mrith  the 
definition  of  the  term  in  many  of  the 
rules  promulgated  by  the  Corporation 
since  1996. 


Section  1628.3    Policy 

This  propKMed  section  sets  out  the 
Corporation's  poUcies  governing 
recipient  fund  balances.  Several 
provisi(His  in  this  section  are  found  in 
other  sections  of  the  current  rule.  They 
have  been  moved  to  this  section  because 
they  are  statements  of  poUcy  and  are 
more  appropriately  included  here.  In 
addition,  procedural  provisions  in  the 
current  rule  have  been  removed  from 
this  section  and  transferred  to  the 
section  on  procedures. 

Paragraph  (a)  states  that  recipients 
may  automaticaUy  retain  a  fimd  balance 
up  to  10%  of  their  LSC  support. 
Paragraph  (b)  clarifies  that  recipients 
may  request  a  waiver  frt>m  the 
Corporation  to  maintain  a  fund  balance 
up  to  25%  of  their  LSC  support. 
Paragraph  (c)  sUtes  that  the  Corporation 
has  discretion  to  grant  a  waiver  under 
paragraph  (b)  and  clarifies  that  the 
Corporation's  decision  to  grant  a  waiver 
must  be  based  on  the  criteria  found  in 
§  1628.4(e). 

PubUc  comments,  citing  the  practice 
of  nonprofit  corporations  to  retain 
higher  fund  balances,  urged  raising  the 
10%  and  25%  caps  or  eliminating  the 
25%  cap  altogther.  The  LSC  Inspector 
General,  on  the  other  hand,  expressed 
concern  that  large  fund  balances  create 
the  risk  of  fraud  or  defalcation  of  funds. 
Another  comment  cautioned  that 
appropriated  funds  should  generaUy  be 
expended  within  the  appropriation 
period  for  the  badly  nmded  provision  of 
legal  assistance  for  eligible  clients. 

The  Committee  decided  it  needs  more 
infcvmation  before  deciding  this  issue 
and  seeks  pubUc  comment  on  what  the 
appropriate  level  of  a  permissible  fund 
balance  should  be  and  what  constitutes 
the  normal  operating  practice  of 
nonprofit  and  government  entities  with 
regard  to  fimd  balances. 

Paragraph  (d)  requires  that  any  fund 
balance  in  excess  of  what  is  permitted 
by  this  rule  must  be  returned  to  the 
Corporation.  The  Corporation  has 
discretion  to  determine,  after 
consultation  with  the  recipient,  whether 
the  repayment  of  an  excess  fund  balance 
should  be  made  in  a  lump  sum  or  in  pro 
rata  deductions  from  the  recipient's 
grant  checks  for  a  specified  numbw  of 
months. 

Paragraph  (e)  clarifies  that  the 
recovery  of  an  excess  fund  balance  does 
not  constitute  a  termination  pursuant  to 
Part  1606. 

Paragraph  (f)  clarifies  that  funds  botn 
one-time  or  special  purpose  grants  may 
not  be  carried  over  as  part  of  a 
recipient's  fund  balance.  Instead,  any 
exfwnded  funds  from  such  grants 
remaining  after  the  torminatioo  date  t^ 
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the  grant  must  be  returned  to  the 
Corporation. 

Section  1628.4    Procedures 

This  section  sets  out  the  procedures 
applicable  to  recipient  fund  balances.  It 
has  been  revised  to  provide  the  basis  on 
which  the  Corporation  will  exercise  its 
discretion  to  grant  a  waiver  of  an  excess 
fund  balance  and  sets  forth 
requirements  that  are  intended  to  ensure 
careful  oversight  by  the  Corporation  of 
a  recipient's  hind  balance.  All 
procedural  requirements  in  the  current 
rule  have  been  moved  to  this  section. 

Paragraph  (a)  sets  out  the  obligation  of 
a  recipient  whose  fund  balance  is  in 
excess  of  the  10%  ceiling  to  request  a 
waiver  from  the  Corporation  within  30 
days  of  the  issuance  of  the  recipient's 
finial  audit.  The  current  rule  requires 
that  the  statement  be  provided  to  the 
Corporation  within  120.  days  of  the  close 
of  the  recipient's  fiscal  year.  This  is 
changed  to  link  the  deadline  for  the 
waiver  request  to  the  audit  submission 
date  rather  than  the  end  of  the 
recipient's  fiscal  year.  This  will  allow 
for  periodic  changes  in  the  required 
submission  dates  for  audits  without  a 
need  to  revise  this  rule.  This  paragraph 
also  clarifies  that,  unless  the  recipient 
seeks  and  is  granted  a  waiver  to 
maintain  a  fund  balance  over  the  10%, 
the  funds  will  be  recovered  by  the 
Corporation. 

Paragraph  (b)  clarifies  that  the 
Corporation  will  review  recipients'  final 
audits,  fund  balance  statements  and  any 
requests  for  waivers  and  will  provide 
written  notice  to  any  recipient  whose 
fund  balance  amount  is  due  and  payable 
to  the  Corporation.  The  written  notice 
will  include  the  method  of  repayment  of 
any  funds  to  be  recovered. 

Paragraph  (c)  sets  out  the  procedures 
for  requesting  a  waiver  of  the  10% 
ceiling.  Generally,  a  recipient  must 
specify  its  fund  balance  amount,  the 
reasons  the  fund  balance  has  accrued, 
the  recipient's  plan  for  the  use  or 
reserve  of  the  fund  balance  within  the 
current  grant  year  and  the 
drcimistances  justifying  the  retention  of 
the  fund  balance. 

A  new  provision  is  proposed  for  this 
paragraph  that  would  require  a  recipient 
who  seeks  a  waiver  to  retain  a  cash 
reserve  to  replace  or  update  the 
recipient's  information  technology 
systems  pursuant  to  paragraph  (e)(4)  of 
this  section  to  submit  a  Technology 
Investment  Plan  (TIP)  that  outlines  how 
and  when  the  funds  would  be  used  to 
improve  the  recipient's  Information 
Technology  resources.  See  discussion  of 
paragraph  (e)(4)  below. 

Paragraph  (d)  prohibits  a  recipient 
from  expending  an  excess  fund  balance 


prior  to  receiving  approval  of  its  waiver 
request. 

Paragraph  (e)  sets  out  the  standards 
governing  the  Corporation's  decision  to 
grant  a  waiver.  A  proposed  substantive 
revision  to  this  paragraph  estabUshes  a 
different  standard  for  determining 
whether  to  grant  a  recipient  a  waiver  to 
retain  a  25%  fund  balance.  The  new 
standard  is  intended  to  provide  the 
Corporation  with  more  flexibility  and 
discretion  to  decide  whether  recipients 
may  maintain  a  fund  balance. 
Experience  has  shown  that 
"extraordinary  circumstances"  is  too 
high  a  standard.  The  underlying 
rationale  for  regulating  fund  balances  is 
to  ensure  that  recipients  provide 
effective  and  economical  legal 
assistance.  While  prohibiting  recipients 
from  carrying  over  too  large  a  fund 
balance  promotes  this  purpose, 
regulated  use  of  carryover  fiinds  under 
certain  circumstances  also  promotes  the 
same  purpose.  Based  on  changing  needs 
and  the  Corporation's  experience  with 
fund  balances  since  1984,  this  proposed 
paragraph  is  intended  to  reflect  both 
generally  and  specifically  the 
circumstances  under  which  the 
Corporation  may  grant  a  fund  balance 
waiver. 

The  overriding  standard  to  be 
considered  by  the  Corporation  is 
whether  the  waiver  would  promote  the 
statutory  mandate  that  recipients 
provide  high  quaUty  legal  services  in  an 
effective  and  economical  manner.  In 
addition,  the  Corporation  mu^^  consider 
5  other  factors.  The  first  factor  is 
cdhsideration  of  any  emergencies  or 
unusual  or  unexpected  (^currences  or 
circumstances  giving  rise  to  the 
existence  of  the  excess  fund  balance. 
The  reference  to  "extraordinary 
circumstances"  has  been  changed  to 
"circumstances"  to  be  consistent  with 
the  rule's  other  changes  to  the  standards 
proposed  for  determining  whether  to 
grant  a  waiver.  In  addition,  language 
providing  examples  of  extraordinary 
circumstances  has  been  deleted. 

No  revisions  are  proposed  for  factor 
two  which  requires  consideration  of  any 
special  needs  of  cUents. 

Factor  three  has  been  revised.  The 
revision  merges  provisions  in  the 
current  rule  which  deal  with 
compensated  private  bar  programs.  See 
§  1628.3(d)  and  $  1628.4(d)(2).  The 
current  language  is  unclear  and 
somewhat  inconsistent.  It  appears  to 
require  the  Corporation  to  grant  a 
waiver  for  a  cash  reserve  for 
compensated  bar  programs,  while  at  the 
same  time,  it  gives  discretion  to  grant 
the  waiver  because  it  is  granted  only  if 
there  is  a  need  for  the  cash  reserve  and 
after  the  recipient  makes  a  timely 


request.  This  proposed  rule  gives  the 
Corporation  discretion  to  grant  the 
waiver  after  consideration  of  whether 
there  is  a  need  for  the  cash  reserve. 

Factor  four  is  new  and  would  give  the 
Corporation  discretion  to  grant  a  waiver 
so  that  a  recipient  could  retain  a  cash 
reserve  to  replace  or  update  the 
recipient's  information  technology 
systems.  To  carry  out  its  statutory 
responsibility  to  encourage  the  most 
efficient  and  productive  delivery  of 
legal  services  possible,  the  Corporation 
encourages  programs  to  invest  in 
technology  such  as  computers, 
networking  equipment  and  advanced 
telephone  systems.  Investments  in  such 
technology  can  significantly  increase 
the  capability  of  programs  to  serve  their 
clients  effiectively  and  efficiently. 
Computer  based  systems  can  help 
recipients  manage  legal  work  more 
efficiently.  Improved  technology  can 
increase  the  efficiency  and  efiisctiveness 
of  intake  and  pro  se  and  commimity 
legal  education  efforts  to  make  legal 
services  more  accessible.  Access  to  the 
Internet  can  increase  the  quality  of  legal 
work  by  facilitating  coordination  among 
advocates  and  increasing  access  to 
available  legal  information  and  other 
pertinent  databases. 

For  programs  to  take  advantage  of 
such  opportunities  generally  requires 
significantpurchases  of  hardware  and 
software.. The  Corporation  believes  that 
the  best  practice  for  management  of 
information  technology  is  to  replace 
computer  and  information  management 
technology  on  a  regular,  ongoing  basis. 
Currently,  however,  significant  new 
technological  capacities  are  developing 
at  an  extremely  rapid  rate  that  suggest 
that  radically  transformative  technology 
may  emerge  periodically  during  the 
coming  years.  The  unexpected 
development  and  universal  adoption  of 
the  world  wide  web  as  a  principal 
instrument  of  business  and  government 
is  an  example  of  such  a  development. 
Most  planners  agree  that  for  programs  to 
keep  up  with  these  expanding 
possibilities,  they  should  be  prepared  to 
replace  computer  equipment  completely 
on  a  regular  cycle,  which  may  be  as 
often  as  every  three  years.  There  may  be 
occasions,  therefore,  when  normal 
incremental  upgrading  of  technological 
resources  is  not  enou^  and  a 
disproportionately  significant 
investment  is  required  because  of  the 
need  to  replace  all  the  program's 
equipment  and  software.  - — . 

Programs  that  plan  to  purchase  large 
amounts  of  computer  equipment  are 
often  faced  with  the  barrier  that  they 
can  only  maintain  a  fund  balance  of 
10%  or  less  and  cannot  create  a 
property  replacement  reserve,  if  the 
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resulting  fund  balance  should  exceed 
10%.  The  Corporation  proposes  to 
amend  Part  1628  to  allow  it  to  waive  the 
10%  ceiling  so  that,  with  proper 
safeguards,  recipients  can  midntain  such 
a  property  reserve  fund.  The 
Corporation  believes  that  such  a  waiver 
for  recipients  to  update  their  equipment 
in  an  orderly  and  efficient  manner  will 
promote  more  effective  planning  and 
will  encourage  more  effective  and 
efficient  delivery  of  services  to  clients. 

The  final  factor  considered  by  the 
Corporation  is  the  recipient's  fiinancial 
managment  record. 

Paragraph  (e)  is  new  and  provides 
tighter  controls  on  the  use  of  fimd 
balances  by  recipients.  It  states  that  the 
Corp<H«tion's  approval  must  require  the 
recipient  to  use  the  funds  within  a 
specified  time  period  and  must  use  the 
funds  for  the  purposes  set  out  in  the 
waiver  request  as  revised  by  the 
Corporation's  approval. 

Paragraph  (f)  is  a  reporting 
requirement  for  any  fund  balance 
retained  by  a  recipient  pursuant  to  a 
waiver. 

Section  1628.5  Fund  Balance  Deficits 

Only  technical  changes  have  been 
made  to  this  section  either  to  update  the 
information  or  to  make  it  consistent 
with  the  rest  of  the  rule.  Generally,  this 
section  regulates  recipient  deficits. 
Deficits  are  discouraged  and  use  of  LSC 
funds  to  liquidate  a  deficit  requires 
prior  Corporation  approval.  Any  LSC 
funds  used  to  liquidate  a  deficit  shall  be 
identified  as  questioned  costs  imless 
prior  approval  for  such  use  has  been 
provided  by  the  Corporation. 

List  of  Sub|ecti  in  45  CFR  Part  1628 

Legal  services.  Fund  balances. 

For  reasons  set  out  in  the  preamble, 
LSC  proposes  to  revise  45  CFR  part  1628 
to  read  as  follows: 

PART  1628-«ECIPIEMT  FUND 
BALANCES 


of  high  quality  legal  assistance  to 
eligible  clients. 


PurpoM. 
Definitions. 
Policy. 
Procedures. 


oOC« 

1628.1 
1628.2 
1628.3 
1628.4 

11828^    Fund 

Amfaorttr.  Sees.  42  USC  2996e(bMlKA). 
2996«[aK3)- 

f  1628.1    Pufpoae. 

The  purpose  of  this  part  is  to  set  out 
the  Corporation's  policies  and 
procedures  applicable  to  recipient  fimd 
balances.  The  Corporation's  fimd 
balance  policies  are  intended  to  ensure 
the  timely  expenditure  of  LSC  funds  for 
the  effective  and  economical  provision 


11628.2    DcnnMona. 

(a)  "LSC  support"  means  the  siun  of: 

(1)  The  carryover  LSC  fimd  balance 
from  the  prior  fiscal  year; 

(2)  The  amoimt  of  financial  assistance 
awarded  by  the  Corporation  to  the 
recipient  for  the  fiscal  year  in  question: 
and 

(3)  Any  LSC  derivative  income,  as 
defined  in  $  1630.2(c),  earned  by  the 
recipient  for  the  grant  year  in  question. 

(b)  The  LSC  "fund  balance  amount"  is 
the  excess  of  LSC  support  over 
expenditures  as  determined  by  the 
recipient's  annual  audit. 

(c)  The  "fund  balance  percentage" 
shall  be  determined  by  expressing  the 
fimd  balance  amount  as  a  percentage  of 
the  recipient's  LSC  support  for  the 
reporting  period. 

(d)  "Recipient"  as  used  in  this  part, 
means  any  grantee  or  contractor 
receiving  financial  assistance  from  the 
Corporation  under  section  1006(a)(1)(A) 
of  the  LSC  Act. 

S1828J    Poliey. 

(a)  Recipients  are  permitted  to  retain 
bom  year-to-year  fund  balances  up  io 
10%  of  their  LSC  support. 

(b)  Recipients  may  request  a  waiver  to 
retain  a  fimd  balance  up  to  a  maximum 
of  25%  of  their  LSC  support. 

(c)  A  waiver  pursuant  to  paragraph  (b) 
of  this  section  may  be  granted  at  the 
discretion  of  the  Corporation  pursuant 
to  the  criteria  set  out  in  §  1628.4(e). 

(d)  Any  fund  balance  amount  in 
excess  of  10%  of  LSC  support  shall  be 
repaid  to  the  Corporation.  If  a  waiver  of 
the  10%  ceiling  is  granted,  any  fimd 
balance  amount  in  excess  of  the  amount 
permitted  to  be  retained  shall  be  repaid 
to  the  Corporation.  Repayment  shall  be 
in  a  lump  siun  or  by  pro  rata  deductions 
from  the  recipient's  grant  checks  for  a 
specific  number  of  months.  The 
Corporation  shall  determine  which  of 
the  specified  methods  of  repayment  is 
reasonable  and  appropriate  in  each  case 
after  consultation  with  the  recipient. 

(e)  A  recovery  from  LSC  support  to 
recover  an  excess  fimd  balance  pursuant 
to  this  part  does  not  constitute  a 
termination  imder  45  CFR  part  1606. 
See$1606.2(c)(2)(u). 

(f)  All  one-time  or  special  purpose 
grants  awarded  by  the  Corporation  shall 
have  an  effective  date  and  a  termination 
date.  Such  grants  are  not  subject  to  this 
part's  fund  balance  policy.  Revenue  and 
expenses  relating  to  such  grants  must  be 
reflected  separately  in  the  audit  report 
submitted  to  the  Corporation.  This  may 


be  done  by  establishing  a  separate  fund 
or  by  providing  a  separate  supplemental 
schedule  of  revenue  and  expenses 
related  to  such  grants  as  a  part  of  the 
audit  report.  No  fimds  provided  under 
a  one-time  or  special  purpose  grant  may 
be  expended  subsequent  to  the 
termination  date  of  the  grant  without 
the  prior  written  approval  of  the 
Corporation.  All  unexpended  funds 
under  such  grants  shall  be  returned  to 
the  Corporation. 


{1628.4 

(a)  Any  recipient  whose  audited  fund 
balance  exceeds  the  10%  ceiling  set 
forth  in  §  1628.3  shall  submit  to  the 
Corporation,  within  30  days  of  the 
issuance  of  the  recipient's  final  audit,  a 
statemoat  of  the  fund  balance  which 
occurred  according  to  the  required 
annual  audit  The  funds  will  be 
recovered  as  set  forth  in  §  1628.3(d) 
unless  the  recipient  requests  and  is 
granted  a  waiver  by  the  Corporation. 

(b)  After  the  Corporation's  receipt  and 
review  of  the  recipient's  annual  audit, 
the  recipient's  fiind  balance  statement 
pursuant  to  paragraph  (a)  of  this  aecXion 
and  any  requests  for  a  waiver,  the 
Corporation  shall  provide  wrritten  notice 
to  the  recipient  of  any  fimd  balance 
amount  due  and  payable  to  the 
Corporation  as  well  as  the  method  tor 
repayment  30  days  prior  to  the  effiactive 
date  for  repayment  either  to  occur  or  to 
commence  in  accordance  with 

$  1628.3(d). 

(c)  The  recipient  may.  within  30  days 
of  the  issuance  of  the  recipient's  annual 
audit,  request  a  waiver  of  the  10% 
ceilii]^  Such  request  must  specify: 

(l)The  fund  balance  amount 
according  to  the  recipient's  annual 

audit; 

(2)  The  reason  such  fund  balance  has 
been  attained; 

(3)  The  recipient's  plan  for  the 
disposition  or  reserve  of  such  fund 
balance  amount  within  the  current  grant 
period.  If  a  waiver  is  requested  undo' 

§  1628.4(e)(4),  for  updating  or  replacing 
informaticm  technology  systems,  a 
Technology  Investment  Plan  that 
outlines  how  and  when  the  funds  will 
be  used  to  improve  the  recipient's 
Informatirai  Technology  resources 
should  be  provided  writh  the  waiver 

request: 

(4)  The  amotmt  of  fund  iMlanoe 
projected  to  be  carried  forward  at  the 
close  of  the  recipient's  then  current 
fiscal  year;  and 

(5)  The  ciiciunstances  justifying  the 
retention  of  the  fund  balance. 

(d)  Excess  fund  balance  amounts  shall 
not  be  expended  by  the  recipient  prior 
to  appro^  of  the  waivw  request  by  the 
Corp(»ation. 
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(e)  The  decision  of  the  Corporation 
regarding  the  granting  of  a  waiver  shall 
be  guided  by  the  statutory  mandate 
requiring  the  recipient  to  provide  high 
quality  legal  services  in  an  effective  and 
economical  manner.  In  addition,  the 
Corporation  shall  consider  the  following 
factors. 

(1)  Emergencies  or  unusual  or 
unexpected  occurrences,  or 
circumstances  giving  rise  to  the 
existence  of  a  hind  balance  in  excess  of 
10%: 

(2)  The  special  needs  of  clients; 

(3)  The  need  for  a  recipient  that 
operates  a  compensated  private  bar 
program  or  component  to  retain  a  cash 
reserve  up  to  25%  of  the  amount  of 
direct  pajrment  to  attorneys  indicated  in 
the  recipient's  last  audit  for  direct 
pa)rment  to  attorneys  in  the  bar 
program; 

(4)  The  need  for  the  recipient  to  retain 
a  cash  reserve  to  replace  or  update  the 
recipient's  information  technology 
systems;  and 

(5)  The  recipient's  financial 
management  record. 

(0  The  Corporation's  written  approval 
of  a  request  for  a  waiver  shall  require 
that  the  recipient  use  the  funds  it  is 
permitted  to  retain  within  the  time 
period  set  out  in  the  approval  and  for 
the  purposes  set  out  in  the  waiver 
request,  as  revised  by  the  Corporation's 
approval. 

(g)  Excess  fund  balance  amounts 
approved  by  the  Corporation  for 
expenditure  by  a  recipient  must  be 
separately  reported  in  the  current  fiscal, 
year  audit.  This  may  be  dene  by 
estabUshing  a  separate  fund  or  by 
providing  a  separate  supplemental 
schedule  as  put  of  the  audit  report. 

f1«2S.5    Fund  balanc*  defldt*. 

(a)  Sound  financial  management 
practices  such  as  those  set  out  in 
Chapter  3  of  the  Corporation's 
Accounting  Guide  for  LSC  Recipients 
should  preclude  deficit  spending.  Use  of 
current  year  LSC  grant  fluids  to 
liquidate  deficit  balances  in  the  LSC 
fund  from  a  preceding  period  requires 
the  prior  written  approval  of  the 
Corporation. 

(b)  The  recipient  may,  within  30  days 
of  the  issuance  of  the  recipient's  annual 
audit,  apply  to  the  Corporation  for 
approval  of  the  costs  associated  with  the 
liquidation  of  the  deficit  balances  in  the 
LSC  fund. 

(c)  In  the  absence  of  approval  by  the 
Corporation,  expenditures  of  current 
year  LSC  grant  funds  to  liquidate  a 
deficit  from  a  prior  year  shall  be 
identified  as  questioned  costs. 

(d)  The  recipient's  request  must 
specify  the  same  information  relative  to 


the  deficit  LSC  fund  balance  as  that  set 
forth  in  §  1628.4(c)  (1)  and  (2). 
Additionally,  the  recipient  must 
develop  and  submit  a  plan  approved  by 
its  governing  body  describing  the 
measures  which  will  be  implemented  to 
prevent  a  recturence  of  a  deficit  balance 
in  the  LSC  fund.  The  Corporation 
reserves  the  right  to  require  changes  in 
the  submitted  plan. 

(e)  The  decision  of  the  Corporation 
regarding  acceptance  of  these  deficit- 
related  costs  shall  be  guided  by  the 
statutory  mandate  requiring  the 
recipient  to  provide  high  quality  legal 
services  performed  in  an  effective  and 
economical  manner.  Special 
consideration  will  be  given  for 
emergencies,  unusual  occurrences,  or 
other  circumstances  giving  rise  to  this 
situation. 

Dated:  October  16. 1998. 
Victor  M.  Forluno. 

General  Counsel. 

IFR  Doc  98-28230  Filed  10-21-98:  8.45  am] 
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LEGAL  SERVICES  CORPOfUTION 
45  CFR  Part  1635 
Timekeeping  RequiranMnt 

agency:  Legal  Services  Corporations. 
ACTION:  Proposed  rules. 


SUMMARY:  This  proposed  rule  would 
revise  the  Corporation's  timekeeping 
rule  to  require  full-time  attorneys  and 
paralegals  to  provide  the  date  as  well  as 
the  time  spent  on  each  case,  matter  or 
supporting  activity.  In  addition, 
timekeeping  records  for  full-time 
attorneys  and  paralegals  would  be 
required  to  be  consistent  with  the 
recipient's  time  and  attendance  records. 

PubUc  conunent  is  requested  on  two 
alternative  proposed  requirements  that 
would  ensure  that  a  recipient's  part- 
time  attorneys  and  paralegals  do  not 
engage  in  restricted  activities  during  the 
time  periods  they  are  being 
compensated  by  an  LSC  recipient.  The 
first  alternative  would  revise  the 
Corporation's  timekeeping  rule  to 
require  part-time  attorneys  who  work 
for  organizations  that  do  restricted  work 
to  include  additional  information  in 
their  timekeeping  records.  In  addition, 
their  timekeeping  records  would  be 
required  to  be  consistent  with  the 
recipient's  time  and  attendance  records. 
The  second  alternative  would  require 
part-time  attorneys  and  paralegals  to 
certify  in  writing  that  they  have  not 
engaged  in  any  restricted  activities 
during  the  time  for  which  they  are 
compensated  by  a  recipient.  Comments 


on  these  and  other  possible  alternatives 
are  requested. 

DATES:  Comments  should  be  received  on 
or  before  December  21. 1998. 
ADDRESSES:  Comments  should  be 
submitted  to  the  Office  of  the  General 
Counsel.  Legal  Services  Corporation. 
750  First  St.  NE..  11th  Floor. 
Washington.  DC  20002-4250? 
FOR  FURTHER  MfoRMATION  CONTACT: 
Suzanne  Glasow.  Office  of  the  General 
Counsel.  202-336-6817. 
SUPPLEMENTARY  MFORMATION:  This 
proposed  rule  is  a  response  to  the 
Corporation's  Office  of  Inspector 
General's  (OIG)  Summary  Report  on 
Audits  of  Selected  Grantees  for 
Compliance  with  Selected  Regulations 
(February  1998).  The  report  found  that 
timekeeping  records  could  not 
demonstrate  that  part-time  employees  of 
grantees  do  not  woric  on  restricted 
activities '  during  any  time  for  which 
they  are  compensated  with  LSC  funds 
for  their  services.  In  order  to  address 
this  finding,  the  OIG  recommended 
revising  the  Corporation's  timekeeping 
rule  to  require  that  part-time  attorneys 
and  paralegals  who  work  part-time  for 
the  recipient  and  part-time  for  an 
oiganization  that  engages  in  restricted 
activities  (hereinafter  referred  to  as 
"part-time  employees")  account  for  all 
hours  worked  for  the  recipient  by  date 
and  time  of  day  in  their  timekeeping 
records. 

The  Operations  and  Regulations 
Committee  (Committee)  of  the  Legal 
Services  Corporation's  (LSC)  Board  of 
Directors  (Board)  met  on  September  11. 
1998,  in  Chicago,  Illinois,  to  consider 
proposed  revisions  to  §  1635.3(b)(1)  of 
the  Corporation's  timekeeping  rule 
intended  to  provide  records  that  more 
clearly  demonsuBte  that  part-time 
employees  have  not  engaged  in  any 
restricted  activities  during  the  time  for 
which  they  are  compensated  by  the 
recipient.  At  the  meeting,  a  certification 
requirement  was  suggested  as  an 
alternative  to  revising  the  timekeeping 
rule.  The  Committee  decided  to  publish 
both  the  proposed  timekeeping  rule  and 
the  alternative  certification  requirement 
in  this  rule  for  pubUc  comment  before 
making  any  decision  on  which  is  the 
better  alternative.  In  addition,  the 
Committee  requests  comments  on  any 


■  For  Um  purpcMM  of  this  raquiionent.  the  term 
rastricted  activities  is  an  umbrella  tenn  that  refers 
to  the  restrictions  listed  in  the  definitions  of 
purpose  prohibited  by  the  LSC  Act  and  activity 
prohibited  by  or  inconsisteiit  with  section  504  in  45 
CFR  $  1610.2(a)  ft  (b).  A  particular  activity  u 
restricted  only  to  the  extent  it  is  limited  pursuant 
to  statutory  or  regulatory  law.  Nothing  in  this  rule 
is  intended  to  expand  on  the  scope  of  any 
restriction  or  the  type  of  recipient  funds  implicated 
by  a  particular  restriction. 
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other  alternatives  that  might  better 
address  the  OIG's  concerns.  Comments 
should  address  the  legal  and  practical 
implications  of  each  alternative  in  this 
rule.  They  should  also  address  whether 
a  particular  alternative  would  achieve 
the  desired  end.  that  is.  would  it 
provide  sufficient  information  to 
demonstrate  whether  part-time 
employees  have  engaged  in  restricted 
activities  during  time  for  which  they 
have  been  compensated  by  the 
recipient. 

Generally,  the  revisions  to  the 
timekeeping  rule  would  require  part- 
time  employees  to  include  information 
in  their  timekeeping  records  that  is  not 
required  for  ftill-time  employees.  The 
certification  requirement  would  require 
part-time  employees  to  certify  in  writing 
that  they  have  not  engaged  in  any 
restricted  activities  dvuing  the  time  for 
which  they  have  been  compensated  by 
a  recipient.  A  more  detailed  analysis  is 
provided  below. 

L  Timekeeping  Rule 

Three  changes  are  proposed  for 
§  1635.3(b)(1)  of  the  timekeeping  rule. 
One  applies  only  to  part-time 
employees,  another  applies  only  to  full- 
time  employees  and  the  third  applies  to 

both.  _ 

Part-time  employees:  The  proposed 
revision  applicable  only  to  piajt-time 
employees  would  require  that  their  time 
records  provide  the  date  and  exact  time 
of  day  for  time  spent  on  each  case, 
matter  or  supporting  activity.  This 
would  provide  sufficient  information  to 
check  against  other  available  documents 
to  determine  whether  a  part-time 
employee  was  compensated  by  the 
recipient  during  the  time  for  which  the 
employee  engaged  in  restricted 
activities  for  another  organization. 

Full-time  employees:The  proposed 
revision  applicable  only  to  fiill-time 
employees  would  require  that  such 
employees  provide  the  date  for  time 
spent  on  each  case,  matter  or  supporting 
activity.  A  total  number  of  hours  spent 
on  a  particular  case,  for  example,  has 
Uttle  significance  unless  put  into  the 
context  of  a  particular  time  frame,  such 
as  a  grant  year,  a  month,  a  pay  period 
or  a  work  day.  For  the  purposes  of  this 
rule,  a  work  day  is  proposed  as  most 
usefiil  in  determining  how  time  is  spent 
by  recipient  employees. 

Part-time  ana  full-time  employees: 
The  proposed  rule  would  also  require 
that  the  time  records  for  both. full-time 
and  part-time  employees  be  consistent 
with  the  recipient's  time  and  attendance 
records  used  for  payroll  purposes.  This 
means  that  time  spent  by  an  employee 
must  at  least  add  up  to  the  amount  of 
time  reflected  in  the  attendance  records. 


Records  are  not  inconsistent  if  the 
timekeeping  records  reflect  more  time 
than  the  attendance  records.  For 
example,  exempt  employees'  actual 
hotirs  of  woric  are  often  more  than  the 
amount  of  hours  necessary  to  count  as 
a  workday  for  payroll  purposes.  Records 
would  be  inconsistent,  however,  if  the 
timekeeping  records  reflect  fewer  hours 
on  a  particular  day  than  the  attendance 
records  liecause  the  employee  is  lieing 
paid  with  program  funds  for  hours  not 
reflected  in  the  timekeeping  records  and 
there  would  be  no  records  for  that  day 
demonstrating  how  the  time  was  spent. 
This  requirement  does  not  mean  that 
the  timekeeping  and  attendance  records 
must  be  mechanically  integrated  into 
the  same  recordkeeping  system.  It 
means  that  when  compared,  the 
timekeeping  and  attendance  records 
will  not  be  found  to  be  inconsistent. 


n.  Certification 

The  certification  alternative  would 
require  part-time  employees  to  certify  in 
writing  that  they  have  not  engaged  in 
any  restricted  activities  during  a  time 
for  which  they  have  been  compensated 
by  a  recipient.  To  certify  means  to 
"authenticate  or  vouch  for  a  thing  in 
writing."  to  "attest  as  being  true  or  as 
represented,"  to  "testify  in  writing."  See 
Blacks  Law  Dictionary  207  (Fifth 
Edition  1979);  Random  House  Webster's 
College  Dictionary  215.  Second  Edition 
(1997).2 

A  false  certification,  depending  on  the 
appUcable  law  or  circiunstances.  may 
constitute  a  violation  of  civil  or  criminal 
law.  For  LSC  purposes,  a  false 
certification  by  a  recipient  employee 
could  possibly  impUcate  certain  Federal 
laws  related  to  the  use  of  Federal  funds 
that  are  currently  applicable  to  LSC 
recipients  pursuant  to  45  CFR  Part  1640. 
Violations  of  certain  laws  Usted  in  Part 
1640  carry  severe  sanctions  for  false 
statements  or  claims  to  the  Federal 
government  regarding  the  use  of  Federal 
funds.  See  for  example.  18  U.S.C.  287, 
371, 1001  and  31  U.S.C.  3729;  United 
States  V.  Columbia/HCA  Healthcare 
Corporation.  125  F.3d  899  (5th  Cir. 
1997)("false  certifications  of  compUance 
create  liability  under  the  [False  Claims 
Actl  when  certification  is  a  prerequisite 
to  obtaining  a  government  benefit."); 
United  States  v.  Bums.  104  F.3d  529 
(2nd  Cir.  1997)(falsified  timesheets 
submitted  for  pay  under  government 
fimded  program  found  to  be  violation  of 
18  U.S.C  1001). 

Under  Part  1640,  whether  or  not  a 
recipient  or  an  employee  of  a  recipient 


has  violated  any  of  the  appUcable 
Federal  laws  is  determined  by  the 
Federal  court  having  jurisdiction  of  the 
matter.  The  Corporation  does  not 
prosecute  or  make  judgments  under  the 
appUcable  Federal  laws  but  it  has 
authority  to  terminate  funding  under  the 
conditions  set  out  in  §  1640.4.  Several  of 
the  laws  included  in  Part  1640  prohibit 
molring  false  claims  to  the  government 
regarding  the  use  of  Federal  funds.  LSC 
funds  are  Federal  funds  for  the  purposes 
of  the  laws  included  in  Part  1640.  Thus, 
a  false  certification  regarding  activities 
for  which  the  appUcable  employee  is 
compensated  wiA  LSC  funds,  in  certain 
circumstances,  may  put  the  employee  at 
risk  of  prosecution  for  violation  of  such 
laws.  &nployees  who  sign  such 
certifications  should  be  fully  informed 
of  the  impUcations  and  sign  forms  that, 
to  the  best  of  their  knowledge,  are  true 
and  accurate. 

The  only  provision  revised  in  the 
proposed  timekeeping  rule  is 
§  1635.3(b)(1).  However,  the  entire  rule 
is  publi^ed  so  that  the  proposed 
revisions  may  be  considered  in  context 

Lilt  of  Sidifects  in  45  CFR  Part  1635 

Legal  services.  Reporting  and 
recordkeeping  requirements. 

For  reasons  set  out  in  the  preamble, 
L3C  proposes  to  revise  45  CFR  Fart  1635 
to  read  as  follows: 


>To  certify  means  to  attest  authoriutively.  and 
any  form  which  affirms  the  fact  in  writing  is 
sufficient."  Doheityv.  McDowell.  276  F.  728.  730 
( D.Me  1921). 


PART  163S-TIMEKEEPING 
REQUIREMENT 

Sec. 

1635.1  Purpose. 

1635.2  Definitions. 

1635.3  Timekeeping  requirement 

1635.4  Administrative  provisions. 
Authority:  42  U.S.C  2996e(bXl)(A). 

2996g(a),  2996ga)).  2996g(e). 

§1636.1    Purpoae. 

This  part  is  intended  to  improve 
accountabiUty  for  the  use  of  all  funds  of 
a  recipient  by: 

(a)  Assuring  that  allocations  of 
expenditures  of  Corporation  funds 
pursuant  to  45  CFR  part  1630  are 
supported  by  accurate  and 
contemporaneous  records  of  the  cases, 
matters,  and  supporting  activities  for 
which  the  funds  have  been  expended; 

(b)  Enhancing  the  abiUty  of  the 
recipient  to  determine  the  cost  of 
specific  functions;  and 

(c)  Increasing  the  information 
available  to  the  Corporation  for  assuring 
recipient  compUance  with  Federal  law 
and  corporation  rules  and  regulations. 

§1635^    Denmttona. 

As  used  in  this  part — 
(a)  A  case  is  a  form  of  program  service 
in  which  an  attorney  or  paralegal  of  a 
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recipient  provides  legal  services  to  one 
or  more  specific  clients,  including, 
without  limitation,  providing 
representation  in  litigation, 
administiative  proceedings,  and 
negotiations,  and  such  actions  as  advice, 
providing  brief  services  and 
transactional  assistance,  and  assistance 
with  individual  PAI  cases. 

(b)  A  matter  is  an  action  which 
contributes  to  the  overall  delivery  of 
program  services  but  does  not  involve 
direct  legal  advice  to  or  legal 
representation  of  one  or  more  specific 
clients.  Examples  of  matters  include 
both  direct  services,  such  as  community 
education  presentations,  operating  pro 
se  clinics,  providing  information  about 
the  availability  of  legal  assistance,  and 
developing  written  materials  explaining 
legal  righu  and  responsibilities;  and 
indirect  services,  such  as  training, 
continuing  legal  education,  general 
supervision  of  program  services, 
preparing  and  disseminating  desk 
manuals,  PAI  recruitment,  intake  when 
no  case  is  undertaken,  and  tracking 
substantive  law  developments. 

(c)  A  supporting  activity  is  any  action 
that  is  not  a  case  or  matter,  including 
management  and  general,  and 
fimdiaising. 

f  106.3    TImetoeping  requirement 

(a)  All  expenditures  of  funds  for 
recipient  actions  are,  by  definition,  for 
cases,  matters,  or  supporting  activities. 
The  allocation  of  all  expenditures  must 
be  carried  out  in  accoroance  with  45 
CFR  part  1630. 

(b)  Time  spent  by  attorneys  and 
paralegals  must  be  documented  by  time 
records  which  record  the  amount  of 
time  spent  on  each  case,  matter,  or 
supporting  activity. 

(1)  Time  records  must  be  created 
contemporaneously  and  account  for 
time  in  increments  not  greater  than  one- 
quarter  of  an  hour  which  comprise  all 
of  the  efforts  of  the  attorneys  and 
paralegals  for  which  compensation  is 
paid  bv  the  recipient.  Such  time  records 
ibr  full-time  attorneys  and  paralegals 
must  also  provide  the  date  for  time 
spent  on  each  case,  matter  or  supporting 
activity.  Such  time  records  for  part-time 
attorneys  and  paralegals  who  also  work 
for  an  organization  that  engages  in 
restricted  activities  must  also  provide 
the  date  and  exact  time  of  day  for  time 
spent  on  each  case,  matter  or  supporting 
activity  for  the  recipient.  Finally,  such 
time  records  must  be  consistent  with  the 
time  and  attendance  records  used  for 
pa)rroll  purposes. 

(2)  Each  record  of  time  spent  must 
contain:  for  a  case,  a  unique  client  name 
or  case  number,  for  matters  or 
supporting  activities,  an  identification 


of  the  category  of  action  on  which  the 
time  was  spent. 

(c)  The  tunekaeping  system  must  be 
implemented  within  30  days  of  the 
effective  date  of  this  regulation  or 
within  30  days  of  the  effective  date  of 
a  grant  or  contract,  whichever  is  later. 

Td)  The  timekeeping  system  must  be 
able  to  aggregate  time  record 
information  from  the  time  of 
implementation  on  both  closed  and 
pending  cases  by  legal  prc^lem  type. 

I163S.4    AdmlnlatrattveprowWofw. 

Time  records  required  by  this  section 
shall  be  available  for  examination  by 
auditora  and  representatives  of  the 
Corporation,  and  by  any  other  person  or 
entity  statutorily  entitled  to  access  to    ' 
such  records.  The  Corporation  shall  not 
disclose  any  time  record  except  to  a 
Federal,  State  or  local  law  enrorcement 
official  or  to  an  ofBcial  of  an  appropriate 
bar  association  for  the  purpose  of 
enabling  such  bar  association  oCBcial  to 
conduct  an  investigation  of  an  alleged 
violation  of  the  rules  of  professional 
conduct. 

Dated:  October  16, 1998. 
Vktar  M.  Fortuno. 
CenenU  Counsel. 
(PR  Doc.  9»-28229  Filed  1O-21-08:  S:4S  am] 
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Propowd  Thwuned  Stitut  for  the 
Quif  of  Maine  Population  of  Harbor 


AOENCV:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA). 

Commerce. 

ACTION:  Proposed  rule:  reopening  of 

comment  period. 

summary:  National  Marine  Fisheries 
Service  (NMFS)  is  reofwning  the 
comment  period  on  the  proposed  rule  to 
list  the  Gulf  of  Maine/Bay  of  Fundy 
(GOM/BOF)  harbor  porpoise.  {Phocoena 
phocoena),  as  a  threatened  species 
imder  the  Endangered  Species  Act 
(ESA).  Due  to  the  passage  of  time  since 
the  close  of  the  previous  comment 
period,  the  avaiUbility  of  new/ 
additional  information  and  the  desire  to 
review  the  best  scientific  information 
available  during  the  decision-making 
process,  the  comment  period  u  being 
reopened. 


DATES:  Comments  must  be  received  by 
November  23. 1988. 

ADDRESSES:  Comments,  requests  for 
copies  of  this  notice  or  a  complete  list 
of  references  should  be  addressed  to  die 
Chief,  Marine  Mammal  Division  (PR2). 
Office  of  Protected  Resources.  National 
Marine  Fisheries  Service,  1315  East- 
West  Highway,  Silver  Spring,  MD 
20910. 

FOR  FURTHER  INFORMATION  CONTACT: 
Margot  Bohan,  F/PR2.  NMFS.  (301) 
713-2322,  Laurie  Allen.  Ncntheast 
Region.  NMFS.  (978)  281-9291,  or 
Kathy  Wang,  Southeast  Region.  NMFS, 
at  (727)  570-5312. 

SUPn^MENTARV  MFORMATKM: 

Background 

On  January  7. 1993.  NMFS  published 
a  proposed  mle  (with  a  90-day  comment 
period)  to  list  the  COM  population  of 
iiarbor  porpoise  as  threatened  under  the 
ESA  (58  FR  3108).  The  listing  was 
proposed  in  response  to  an  ESA  petition 
submitted  by  the  Sierra  Club  Legal 
Defense  Fund,  on  behalf  of  the 
International  Wildlife  Coalition  and  12 
other  organizations  (notice  of  receipt  of 
petition  to  list  published  on  December 
13. 1991  (56  FR  65044).  It  was  also 
based  on  NMFS'  research  finHing^  at  the 
time,  which  demonstrated  that  (a)  the 
rate  of  bycatch  of  harbor  porpoise  in 
commercial  gillnet  fisheries  (extending 
from  the  Bay  of  Fimdy,  Canada,  south 
throughout  the  Gulf  of  Maine)  might 
reduce  this  population  to  the  point 
where  it  would  become  threatened 
throughout  all  or  a  portion  of  its  range 
and  that  (b)  there  were  no  regulatory 
measures  in  place  to  reduce  this 
bycatch. 

Following  publication  of  the  proposed 
rule,  NMFS  received  several  comments 
requesting  that  public  hearings  be  held 
throughout  New  England.  In  response  to 
these  requests.  NMFS  extmded  the 
comment  period  on  the  proposed  rule 
until  August  7. 1993  (58  FR  17569, 
April  5. 1993). 

During  the  extended  comment  period. 
NMFS  completed  analyses  of  sighting 
data  from  the  1992  {>orpoise  abundance 
surveys  and  analyses  of  the  1992 
observer  data  used  to  determine  total 
estimated  bycatch  in  the  COM  gillnet 
fishery.  These  data  were  presented  and 
discussed  at  a  meeting  of  the  New 
England  Fishery  Management  Council 
(NEFMC)  Groundfish  Committee, 
Harbor  P'orpoise  Subgroup,  on  June  16. 
1993.  After  the  Harbor  Porpoise 
Subgroup  meeting.  NEFMC  forwarded 
comments  to  NMFS  requesting  a  6- 
month  extension  of  the  final  decision- 
making period  on  the  proposed  rule  to 
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list  harbor  porpoise.  An  extension  was 
believed  to  be  appropriate  because, 
according  to  the  NEFMC  and  others 
present  at  the  Jime  16  meeting,  the  data 
presented  by  NMFS  cast  doubt  on 
whether  the  GOM/BOF  porpoise 
population  was  distinct  and,  thus,  was 
a  species  under  the  ESA. 

Under  section  4  of  the  ESA,  if  there 
is  a  substantial  disagreement  regarding 
the  sufficiency  or  acciiracy  of  the 
available  data  relevant  to  the 
determination  or  revision  concerned, 
NMFS  may  extend  the  1-year  period  of 
determination.  On  November  8, 1993 
(58  FR  59230),in  accordance  with  this 
provision,  the  date  for  the  final 
determination  on  the  proposal  was 
extended  for  6  months  to  allow  for 
further  review  of  the  bycatch  trend, 
analysis  of  the  1993  bycatch  data  prior 
to  final  determination,  and  further 
consideration  of  all  data,  including  the 
abimdance  survey  data,  relevant  to  the 
final  determination.  NMFS  reopened  the 
comment  period  for  an  additional  30 
days  following  completion  of  these 
analyses  (59  FR  36158,  July  15, 1994)  to 
close  on  August  11, 1994. 

In  the  meantime,  the  New  England 
Harbor  Porpoise  Working  Group 
(HPWG)  met  on  July  21. 1994,  to  discuss 
the  1992  bycatch  daU  under 
consideration  with  regard  to  the  ESA 
listing  proposal.  The  HPWG,  formed  in 
1990,  was  a  group  of  fishermen, 
environmentalists,  and  scientists  whose 
purpose  was  to  define  the  extent  of  the 
harbor  porpoise  problem  and  to  identify 
solutions  to  reduce  the  incidental  take 
of  harbor  porpoise  in  gillnets  while 
minimizing  the  impacts  on  the  fishery. 
The  HPWG  recommended  that  the 
updated  bycatch  estimates  should  be 
more  fully  explained  so  that  public 
review  and  comment  could  provide 
more  meaningful  input  to  NMFS  prior 
to  the  final  listing  determination.  NMFS 
prepared  a  dociiment  in  August  1994 
that  addressed  HPWG  concerns.  Given 
that  the  comment  period  on  the 
proposed  listing  was  scheduled  to  close 
on  August  11, 1994,  and  that  this  would 
not  allow  enough  time  for  public  review 
of  the  NMFS  document  regarding 
HPWG  concerns,  the  comment  period 
on  the  proposed  rule  was  further 
extended  until  September  11, 1994  (59 
FR  41270).  NMFS  had  not  yet  made  a 
final  determination  when,  in  fiscal  year 
1996.  Congress  imposed  a  1-year 
moratorium  on  listing  species  under  the 

ESA. 

"Hie  Agency  has  not  yet  issued  a  final 
determination.  The  final  determination 
vail  need  to  consider  new  population 
abundance  and  bycatch  data.  NEFMC/ 
NMFS'  ongoing  fishery  management 
efforts  to  reduce  harbor  porpoise 


bycatch,  and  the  progress  expected 
through  the  Marine  Mammal  Protection 
Act  (MMP A)  Section  118  Take 
Reduction  Team  process.  Since 
publication  of  the  proposed  rule,  the 
following  information  has  become 
available  to  supplement  our 
understanding  of  the  species'  status  and 
factors  affecting  the  species. 

Stock  DefinitioD  and  Geographic  Range 
DaU 

Recent  analyses  involving 
mitochondrial  DNA  (Wang,  1996), 
organochlorine  contaminants  (Westgate, 
1997),  heavy  meUls  (Johnston,  1995), 
and  life  history  parameters  (Read  and 
Hohn,  1995)  support  the  currently 
accepted  hypothesis  that  there  are  four 
separate  populations  in  the  western 
North  Atlantic:  the  Gulf  of  Maine/Bay  of 
Fundy,  Gulf  of  St.  Lawrence, 
Newfoundland,  and  Greenland 
populations. 

Abundance  Data 

Three  abundance  surveys  were 
conducted  during  the  summers  of  1991, 
1992,  and  1995.  The  population 
estimates  were  37.500  harbor  porpoises 
in  1991  (coefficient  of  variation  (CV)  = 
0.29.  95%  confidence  interval  (Q)  = 
26.700-86,400)  (Palka,  1995a),  67,500 
harbor  porpoises  in  1992  (CV  =  .23. 95 
percent  Q  =  32.900-104.600)  (Palka. 
1996),  and  74,000  harbor  porpoises  in 
1995  (CV  =  0.20,  95  percent  Q  = 
40,900-109,100)  (Palka,  1996).  The 
inverse  variance  weighted-average 
abundance  estimate  was  54,300  harbor 
porpoises  (CV  =  0.14,  95  percent  Q  = 
41.300-71,400).  Possible  reasons  for 
inter-annual  differences  in  abundance 
and  distribution  include  experimental 
error  and  inter-annual  changes  in  water 
temperature  and  availability  of  primary 
prey  species  (Palka,  1995b). 

Population  Viability  Analjfsis 

Several  recent  analyses  have 
concluded,  using  various  measures,  that 
the  current  level  of  mortality/bycatch  of 
GOM/BOF  harbor  porpoise  is  too  high. 
Current  bycatch/mortality  levels  exceed 
the  calculated  PER  for  the  population, 
which  is  why  the  population  has  been 
designated  as  "strategic"  under  the 
MMPA.  Additionally,  a  recent 
uncertainty  analysis  (Caswell  et  a/..  In 
press)  concluded  that  current  rates  of 
bycatch/mortality  are  a  threat  to  the 
GOM/BOF  harbor  porpoise  population. 
Neither  of  these  aiialyses,  however, 
directly  calculates  the  risk  of  extinction 
to  the  population  that  is  relevant  for 
consideration  of  Usting  under  the  ESA. 
To  directly  examine  the  potential  risk  of 
extinction  of  GOM/BOF  harbor 
porpoise,  a  population  viability  analysis 


(PVA)  was  recently  prepared 
(Preliminary  analyses,  PR2  draft  report). 
A  PVA  is  used  to  estimate  future  trends 
of  a  population  to  estimate  the 
probabihty  of  extinction  of  the 
population  given  certain  assumptions. 
Using  1991, 1992,  and  1995  abundance 
data  and  1992-1996  bycatch  data, 
stochastic  papulation  dynamics  models 
of  the  GOM/BOF  harbor  porpoise 
population  were  developed  to  evaluate 
the  probability  of  persistence  of  the 
population  over  the  foreseeable  future 
(the  next  20  to  100  years).  Each  of  the 
models  predicted  a  very  high 
probabiUty  of  extinction  within  100 
years  under  the  current  levels  of 
mortaUty /bycatch,  whereas  the 
probability  of  extinction  within  20  years 
was  estimated  to  be  low.  Reducing  the 
current  mortafity /bycatch  level  by  one- 
half  would  decrease,  but  not  eliminate, 
the  probability  of  extinction  in  100 
years,  but  was  estimated  to  eliminate 
any  probability  of  extinction  within  20 
yeare.  Finally,  reducing  the  ciurent 
mortality/bycatch  to  one-quarter  of  the 
current  level  was  estimated  to  make  the 
risk  of  extinction  within  100  years  very 
low. 


Supplemental  Sununary  of  ESA  Factore 
Affectiiig  the  Species 

Species  may  be  determined  to  be 
threatened  or  endangered  due  to  one  or 
more  of  five  bcton  described  in  section 
4(a)(1)  of  the  ESA.  These  factors  are 
discussed  here,  as  they  apply  to  the 
GOM/BOF  harbor  porpoise  in  Ught  of 
additional/new  information  that  has 
become  available  since  the  species  was 
originally  proposed  for  listixig.  This 
information  is  intended  to  supplement 
the  information  on  the  status  of  the 
species  contained  in  the  proposed  rule. 

A.  The  Present  or  Threatened 
Destruction.  Modification,  or 
Cuitailment  of  Habitat  or  Range 

Although  the  shoreline  bordering  the 
nearshore  habitat  of  this  species  along 
the  eastern  U.S.  coastline  is  developed 
in  many  areas  and  is  potentially 
threatened  with  further  destruction  or 
physical  modification,  there  is  no  new/ 
additional  evidence  to  indicate  that 
such  modification  or  destruction  has 
contributed  to  a  decline  of  this 
population  or  that  the  range  of  this 
species  has  changed  significantly  as  a 
result  of  habitat  loss.  This  factor  was  not 
a  basis  for  the  proposed  listing. 

B.  OverutHization  for  Commercial. 
Recreational,  Scientific,  or  Educational 
Purposes 

One  of  the  principal  factors  for 
proposing  to  Ust  die  GOM/BOF         .  — 
population  of  harbor  porpoise  as 
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threatened  under  the  ESA  was  the  level 
of  harbor  porpoise  bycatch  in 
commercial  fisheries  in  the  GOM/Bay  of 
f  undy/Mid-Atlantic.  GOM/BOF  harbor 
porpoise  takes  have  been  documented 
in  the  U^.  New  England  multispecies 
sink  gillnet.  Mid-Atlantic  coastal  gillnet. 
and  Atlantic  pelagic  drift  gillnet 
fisheries,  and  in  the  Canadian  Bay  of 
Fundy  sink  gillnet  fishery  and  herring 
weir  fishery.  The  average  annual 
mortaUty  estimate  firom  1992  to  1996  for 
the  above  U.S.  fisheries  is  1.667  (CV  = 
0.09)  harbor  porpoise.  The  average 
annual  mortality  estimate  in  Canada 
from  1993  to  1996  is  162  hartwr 
porpoise. 

Recent  data  on  incidental  takes  in 
U.S.  fisheries  are  available  from 
observer  programs  monitoring  the  New 
England  multispecies  sink  gillnet 
fishery.  U.S.  Atlantic  coastal  gillnet 
fisheries,  the  Atlantic  pelagic  drift 
gillnet  fishery,  the  North  Atlantic 
bottom  trawl  fishery,  Canada's  Bay  of 
Fundy  sink  gillnet  fishery,  and  Canada's 
herring  fishing  weirs. 

New  England  multispecies  sink 
gillnet  fishery:  Most  of  the  harbor 
porpoise  takes  in  U.S.  fisheries  are  from 
the  New  England  multispecies  sink 
gilhiet  fishery.  In  1990.  NMFS  started  an 
observer jirogram  to  investigate  marine 
mammal  takes  in  this  fishery.  Between 
1990  and  1996,  362  harbor  porpoise 
mortalities  related  to  this  fishery  were 
observed.  In  1993.  there  were 
approximately  349  full  and  part-time 
vessels  in  the  New  England 
multispecies  sink  gilbiet  fishery,  which 
covered  the  Gulf  of  Maine  and  southern 
New  England.  An  additional  187  vessels 
were  reported  to  occasionally  fish  in  the 
Gulf  of  Maine  with  gillnets  for  bait  or 
personal  use;  however,  these  vessels 
were  not  covered  by  the  observer 
program  (Walden,  1996)  and  their 
fishing  effort  was  not  used  in  estimating 
mortality.  Observer  coverage  in  terms  of 
trips  has  been  1,  6,  7.  5.  7.  5,  and  4 
percent  for  years  1990  to  1996. 
respectively.  Annual  estimates  of  harbor 
porpoise  by-catch  in  the  New  England 
multispecies  sink  gillnet  fishery  reflect 
seasonal  distribution  of  the  species  and 
of  fishing  efiort.  By-catch  estimates 
include  a  correction  factor  for  the 
under-recorded  number  of  by-caught 
animals  that  occurred  during 
unobserved  hauls  on  trips  with 
observers  on  the  boat,  when  appUcable. 
Need  for  such  a  correction  became 
evident  following  a  1994  re-analysis  of 
data  from  the  sea  sampling  program 
indicating  that,  for  some  years,  by -catch 
rates  from  unobserved  hauls  were  lower 
than  for  observed  hauls  (Palka,  1994; 
CUD.  1994;  and  Bravington  and  Bisack. 
1996).  These  revised  by-catch  estimates 


replace  those  published  earlier  (Smith  et 
al..  1993).  These  estimates  remain 
negatively  biased  because  they  do  not 
include  hartxir  porpoises  that  may  have 
fallen  out  of  the  net  while  still 
underwater.  This  bias  cannot  be 
quantified  at  this  time.  Estimated 
annual  by-catch  (CV  in  parentheses) 
from  this  fishery  during  1990-1996  was 
2,900  in  1990  (0.32).  2.000  in  1991 
(0.35).  1.200  in  1992  (0.21),  1,400  in 
1993  (0.18)  (Bravington  and  Bisack 
1996;  CUD  1994).  2100  in  1994  (0.18). 
1400  in  1995  (0.27)  (Bisack.  1997a),  and 
1200  (0.23)  in  1996.  Average  estimated 
harbor  porpoise  mortality  and  serious 
injury  in  the  New  England  multispecies 
sink  gillnet  fishery  during  1992-1996 
was  1.460  (0.10). 

Differential  mortality  by  age  or  sex  in 
animals  collected  before  1994  was  not 
evident  in  U.S.  or  Canadian  gillnet 
fisheries;  no  pattern/propensity  could 
be  discerned  based  on  available  data.  In 
addition,  substantial  inter-annual 
variation  in  the  age  and  sex  composition 
of  the  by-catch  existed  (Read  and  Hohn. 
1995).  However,  with  a  larger  sample, 
frt>m  the  harbor  porpoises  that  were 
examined  by  necropsy  or  from  tissues 
received  from  sea  sampling  observers 
(n=171  between  1989  and  1997).  the  sex 
ratio  is  now  0.34  females  per  male  (A. 
Read.  pers.  comm.).  Investigations  are 
currently  underway  to  determine 
sfMtial-temporal  patterns  in  the  sex 
ratio. 

Two  preliminary  experiments,  using 
acoustic  alarms  (pingers)  attached  to 
gillnets.  that  were  conducted  in  the  Gulf 
of  Maine  during  1992  and  1993  took  10 
and  33  harbor  porpoises,  respectively. 
During  fall  1994,  a  controlled  scientific 
experiment  was  conducted  in  the 
southern  Gulf  of  Maine  where  all  nets 
with  and  without  active  pingers  were 
observed  (Kraus  et  al.  1997).  In  this 
experiment.  25  hart>or  porpoises  were 
taken  in  423  strings  with  non-active 
pingers  (controls),  and  two  harbor 
porpoises  were  taken  in  421  strings  with 
active  pingers.  In  addition.  17  other 
harbor  {)orpoises  were  taken  in  nets 
with  pingers  that  were  not  in  the 
experiment.  During  1995  to  1996. 
experimental  fisheries  were  conducted 
where  all  nets  in  a  designated  area  used 
pingers  and  only  a  sample  of  the  nets 
were  observed.  During  November 
through  December  1995,  the 
experimental  fishery  was  conducted  in 
the  southern  Gulf  of  Maine  (Jefteys 
Ledge)  region  where  no  harbor 
porpoises  were  observed  taken  in  225 
pingered  nets.  During  April  1996.  three 
other  experimental  fisheries  occurred. 
In  the  Jeffieys  Ledge  area,  in  88 
observed  hauls  using  pingered  nets, 
nine  harl)or  porpoises  were  taken.  In  the 


Massachusetts  Bay  region,  in  171 
observed  hauls  using  pingered  nets,  two 
harbor  porpoises  were  taken.  And.  in  a 
region  just  south  of  Cape  Cod.  in  53 
observed  hauls  using  pingered  nets,  no 
harbor  porpoises  were  taken.  All  takes 
from  pingered  nets  were  added  directly 
to  the  estimated  total  bycatch  for  the 
rest  of  that  year  in  the  rest  of  the  fishery. 
As  a  result  of  seeming  inconsistency  in 
spring  results  compared  to  fall  results, 
the  GOMTRT  recommended  an 
additional  scientific  experiment  in  the 
spring  of  1997.  Again,  there  were 
similar  mean  fish  catch  rates  and  similar 
numbers  of  seals  caught  between  all 
treatments;  zero  harbor  porpoise  were 
caught  in  nets  with  active  pingers, 
demonstrating  that  pingers  reduced  the 
incidental  catch  of  harbor  porpoise  in 
sink  gillnets  during  spring  (Kraus  et  al., 
1997). 

U.S.  Mid-Atlantic  coastal  gillnet 
fisheries:  In  July  1993,  an  observer 
program  was  initiated  in  the  U.S. 
Atlantic  coastal  gillnet  fishery  by  the 
Northeast  Fisheries  Science  Center 
(NEFSC)  Sea  Sampling  program.  Twenty 
trips  were  observed  during  1993.  During 

1994  and  1995,  221  and  382  trips  were 
observed,  respectively.  This  fishery, 
which  extends  from  North  Carolina  to 
the  New  York/Connecticut/Rhode 
Island  border,  is  actually  a  combination 
of  small  vessel  fisheries  that  target  a 
variety  of  fish  species,  some  of  which 
operate  right  off  the  beach.  The  number  ^ 
of  vessels  in  this  fishery  is  unknown 
because  records  which  are  held  by  both 
state  and  Federal  agencies  have  not  been 
centralized  and  standardized.  Observer 
coverage,  expressed  as  percent  of  tons  of 
fish  landed,  was  5  percent  and  4  percent 
for  1995  and  1996.  During  1995  and 
1996.  respectively.  6  and  19  harbor 
porpoises  were  observed  taken.  During 

1995  and  1996.  observed  fishing  effort 
was  concentrated  off  NJ  and  scattered 
between  DE  and  NC  from  1  to  50  miles 
(1500  meters)  off  the  beach.  All 
documented  by-catches  during  1995  and 

1996  were  from  January  to  April.  By- 
catch estimates  were  determined  by 
using  methods  similar  to  that  used  for 
by-catch  estimates  in  the  New  England 
multispecies  gillnet  fishery  (Bravington 
and  Bisack.  1996;  Bisack.  1997a).  Using 
the  observed  takes,  the  estimated  annual 
mortality  (CV  in  parentheses)  attributed 
to  this  fishery  was  103  (0.57)  and  311 
(0.31)  for  1995  and  1996,  respectively. 
Average  annual  estimated  harbor 
porpoise  mortaUty  and  serious  injury 
from  the  Mid-Atlantic  coastal  gillnet 
fishery  during  1995  and  1996  was  207 
(CV=0.27). 

Atlantic  pelagic  drift  gillnet  fishery: 
One  harbor  porpoise  was  observed  taken 
from  the  1991-1996  Atlantic  pelagic 
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drift  gillnet  fishery.  Although  the 
estimated  total  number  of  hauls  in  this 
fishery  increased  from  714  in  1989  to 
1,144  in  1990,  effort  was  severely 
reduced,  thereafter,  with  the 
introduction  of  quotas. 

Observer  coverage,  expressed  as 
percent  of  sets  observed  was  8  percent 
in  1989, 6  percent  in  1990,  20  percent 
in  1991,  40  percent  in  1992,  42  percent 
in  1993,  87  percent  in  1994,  99  percent 
in  1995,  and  64  percent  in  1996.  (The 
decline  in  otwerver  coverage  in  1996  is 
attributable  to  trips  made  by  vessels  that 
were  deemed  unsafe  (size/condition)  for 
observers.)  Estimates  of  the  total  by- 
catch, for  each  year  from  1989  to  1993, 
were  obtained  using  the  aggregated 
(pooled  1989-1993)  catch  rates,  by 
straU  (Noithridge,  1996).  Estimates  of 
total  annual  by-catch  for  1994, 1995, 
and  1996  were  estimated  fit)m  the  sum 
of  the  observed  caught  and  the  product 
of  the  average  by-catch  per  haul  and  the 
number  of  imol»erved  hauls  as  recorded 
in  logbooks.  Variances  were  estimated 
using  bootstrap  re-sampling  techniques 
(Bisack,  1997b).  Estimated  annual 
fishery-related  mortality  (CV  in 
parentheses)  attributable  to  this  fishery 
was  0.4  in  1992  (1.00),  1.5  in  1993 
(0.34).  0  in  1994,  and  0  in  1996.  The 
average  estimated  harbor  porpoise 
mortality  and  serious  injury  in  the 
Atlantic  pelagic  drift  gillnet  fishery 
during  1992-1996  was  0.4  (0.34) 
(Waring  et  al..  in  review). 

North  Atlantic  bottom  trawl  fishery: 
One  harbor  porpoise  was  observed 
incidentally  captured  in  the  North 
Atlantic  bottom  trawl  fishery  between 
1989  and  1996.  The  animal  was  clearly 
dead  prior  to  being  taken  by  the  trawl 
because  it  was  severely  decomposed 
and  the  tow  dtiration  of  3.3  hours  was 
insufficient  to  allow  extensive 
decomposition;  therefore,  there  is  no 
estimated  by-catch  for  this  fishery 
(Waring  et  al..  in  review). 

Canadian  Bay  of  Fundy  sink  gillnet 
fishery:  During  the  1980s,  total  harbor 
porpoise  by-catch  in  the  Canadian  Bay 
of  Fundy  sink  gillnet  fishery  was 
thought  to  be  low,  based  on  casual 
observations  and  discussions  with 
fishermen.  The  estimated  harbor 
porpoise  by-catch  in  1986  was  94  to 
116.  and.  in  1989.  it  was  130  (Trippel 
et  al.,  1996).  The  Canadian  gilhiet 
fishery  occurs  mostly  in  the  western 
portion  of  the  Bay  of  Fundy  during  the 
summer  and  early  auttunn  months  when 
the  density  of  harbor  porpoises  is  the 
highest.  Folacheck  (1989)  reported  there 
were  19  gilhietters  active  in  1986;  28 
active  in  1987;  and  21  in  1988. 

More  recently,  an  observer  program 
implemented  in  the  summer  of  1993 
provided  a  total  by-catch  estimates  of 


424  harbor  porpoises.  No  measure  of 
variability  was  estimated.  The  observer 
program  was  expanded  in  1994,  and  the 
by-catch  was  estimated  to  be  between  80 
and  120  harbor  porpoises  where  the 
fishing  fleet  consisted  of  28  vessels 
(Trippel  et  al.,  1996).  During  1995,  due 
to  groundfish  quotas  being  exceeded, 
the  gillnet  fishery  was  closed  during 
July  21  to  August  31, 1995.  During  the 
open  fishing  period  of  1995.  89  percent 
of  the  fishing  trips  were  observed,  all  in 
the  Swallowtail  region.  Approximately 
30  percent  of  these  observed  trips  used 
pingered  nets.  The  estimated  by-catch 
was  87  haibor  porpoises  (Trippel  et  al.. 
1996).  No  confidence  interval  was  able 
to  be  computed  due  to  lack  of  coverage 
in  the  Wolves  fishing  grounds.  During 
1996.  the  Canadian  gillnet  fishery  was 
closeid  from  August  20  to  September  30. 
1996.  Preliminary  estimates  of  by-catch 
&t>m  1996  were  in  the  range  of  20  to  50 
harbor  porpoises.  By-catch  estimates  are 
currently  not  available  for  the  1997 
ol)server  program. 

Canadian  herring  fishing  weirs: 
Haibor  porpoise  ts^es  have  lieen 
ol>served  in  Canadian  fishing  weirs, 
though  not  in  U.S.  fishing  weirs. 
However,  no  program  has  been  set  up  to 
observe  U.S.  fishing  weirs.  In  the  Bay  of 
Fundy,  weirs  are  presently  operating 
from  May  to  September  each  year.  Weirs 
are  found  along  the  southwestern  shore 
of  the  Bay  of  Fundy  and  scattered  along 
the  western  Nova  Scotia  and  northern 
Maine  coaste.  There  were  180  active 
weirs  in  the  western  Bay  of  Fundy  and 
56  active  weirs  in  Maine  in  1990  (Read. 
1994).  It  is  unknown  how  many  herring 
weirs  currently  exist  in  U.S.  and 
Canadian  waters.  Smith  et  al.  (1983) 
estimated  that  approximately  70  haibor 
porpoises  become  trapped  annually,  an 
average  of  27  die.  and  the  rest  are 
released  alive.  At  least  43  haibor 
porpoises  were  trapped  in  Bay  of  Fundy 
weirs  in  1990.  but  the  numlier  killed  is 
unknown.  In  1993,  after  a  cooperative 
program  between  fishermen  and 
Canadian  biologistsbegan.  over  100 
harbor  porpoises  were  released  alive, 
and  an  luiknown  number  died  (Read. 
1994). 

C.  Disease  or  Predation 

There  continues  to  be  no  indication. 
frt)m  stranding  data  or  tissue  analyses, 
that  disease  has  had  a  meastuable    - 
impact  on  GOM/BOF  haibor  porpoise. 
Likewise,  there  is  no  new  evidence, 
since  the  proposed  listing,  to  indicate 
that  predation  has  contributed  to  the 
decline  of  GOM/BOF  porpoise.  This 
particular  factor  was  not  a  basis  for  the 
proposed  listing. 


D.  The  Inadequacy  of  Existing 
Regulatory  Mechanisms 

This  factor  and  Factor  B  formed  the 
basis  for  the  proposed  Usting.  Discussed 
here  in  chronological  order  of 
implementation  are  the  regulatory 
mechanisms  that  have  gone  into  effect 
since  pubUcation  of  the  proposed  rule. 
In  addition,  those  propwed  regulations 
that  may  go  into  effect  in  the  near  future 
through  the  MMPA  Section  118  Take 
Reduction  Team  process  are  described. 

Management  Acrtions  Since  the 
PropoMd  Listing 

In  1994,  as  part  of  Amendment  5  to 
the  Northeast  Multispecies  Fishery 
Management  Plan  (NE  Multispecies 
FMP),  the  NEFMC  proposed.under 
authority  of  the  Magnuson  Fishery 
Conservation  and  Management  Act  (16 
U.S.C.  1801  et  saq.)  a  4-year  program  to 
reduce  the  haibor  porpoise  bycatch  off 
New  England  to  2  percent  of  the 
estimated  haibor  porpoise  population 
size  per  year.  To  achieve  this  goal,  the 
NEFMC  recommended  phasing  in  time 
and  area  closures  to  sink  gillnet  gear, 
such  that  take  levels  would  be  reduced 
by  20  percent  each  year  over  the  4-year 
period.  NMFS  adopted  and 
implemented  NEFMC's  first-year 
closure  recommendations  on  May  25, 
1994  (59  FR  26972). 

In  the  fall  of  1994,  NMFS  authorized 
and  provided  support  for  a  cooperative 
experiment  by  New  England  gillnet 
fishermen  and  for  scientists  to  develop 
methods  to  deter  haibor  porpoise  away 
from  fishing  nets.  Building  on  work  in 
previous  years,  the  experiment  sought  to 
evaluate  the  effiactiveness  of  acoustic 
deterrent  devices  or  "pingers"  attached 
to  gillnets  to  prevent  entanglement  of 
haibor  porpoise.  The  experiment  was 
conducted  in  the  Mid-Coast  Closed  Area 
(closed  imder  Amendment  5  to  the  NE 
Multispecies  FMP)  off  the  New 
Hampshire-Massachusetts  border.  The 
i«sult  of  that  experiment  showed  that 
pingers  can  reduce  the  bycatch  of 
porpoise  sulistantially  during  the  fall  in 
this  area  (Kraus  et  al.,  1995). 

Harbor  porpoise  bycatch  rates 
increased  in  1994  despite  the  new  time- 
area  gillnet  fishing  closures  enacted  by 
NMFS  on  May  25. 1994.  The  increased 
rate  occurred  before  the  fall  area  closure 
and  occurred  in  waters  that  are  adjacent 
to  the  closure  area,  in  an  area  known  as 
Jeffreys  ledge.  Based  on  this 
information,  the  NEFMC  reconunended 
expanding  both  the  time  and  area  of  the 
fall  closure  around  Jeffreys  ledge.  NMFS 
adopted  a  rule  to  do  so  on  October  30, 
1995  (60  FR  57207). 

In  Novembw  1995.  NMFS  adopted 
NEFMC's  recommendations  to  expand 
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the  closures  contained  in  Framework 
Adjustment  4  to  the  NE  Multispecies 
FNO*  for  sink  gillnet  gear  by 
implementing  Framework  Adjustment 
14  (60  FR  55207).  Framework  14 
enlarged  and  redefined  the  Mid-Coast 
Closure  Area  in  both  time  and  area 
during  1995  in  an  effort  to  achieve  the 
necessary  reductions  in  harbor  porpoise 
bycatch.  The  Mid-Coast  closure  was 
closed  to  fishing  with  sink  gillnets  from 
March  25  through  April  25.  Framework 
Adjustment  14  also  required  closure  of 
an  area  in  southern  New  England,  south 
of  Cape  Cod,  from  March  1  to  30. 

Amendment  7  to  the  NE  Multispecies 
FMP,  implemented  in  July  1996, 
included  a  revised  objective  to  address 
new  provisions  in  the  MMPA  (61  FR 
27709).  With  Amendment  7,  NMFS 
adopted  and  implemented  NEFMC's 
recommendations  concerning  marine 
mammal  gillnet  closures  as  additional 
groimdfish  conservation  closures  for  all 
types  of  gear  other  than  gillnets  capable 
of  catching  multispecies,  as  part  of  an 
overall  groundfish  effort  reduction 
program.  In  addition,  the  NEFMC 
recommended  the  use  of  pingers  in 
severe!  experimental  fisheries  to 
evaluate  their  use  as  bycatch  reduction 
tools. 

In  February  1996,  NMFS  convened 
the  Gulf  of  Maine  Take  Reduction  Team 
(GOMTRT)  to  develop  a  plan  to  reduce 
the  incidental  take  of  harbor  porpoise  in 
sink  gilbiets  (61  FR  5384).  The  1994 
amendments  to  the  MMPA  require  the 
preparation  and  implementation  of  Take 
Reduction  Plans  (TRPs)  for  certain 
marine  mammals  stocks.  The  GOMTRT 
convened  with  the  understanding  that  a 
separate  take  reduction  team  would 
meet  to  address  the  harbor  porpoise 
bycatch  problem  in  the  Mid-Atlantic, 
llie  GOMTRT  included  representatives 
of  the  Northeast  multispecies  sink 
gillnet  fishery,  NMFS,  state  marine 
resource  management  agencies.  NEFMC, 
environmental  organizations,  and 
academic  and  scientific  organizations. 
The  environmental  organizations 
included  the  Center  for  Marine 
Conservation  and  the  Humane  Society 
of  the  United  States.  The  GOMTRT  met 
five  times  between  February  and  July 

1996  and  submitted  a  consensus  draft 
TRP  to  NMFS  in  August  of  1996. 

A  proposed  rule  to  implement  the 
GOMTRP  was  published  on  August  13. 

1997  (62  FR  43302).  The  proposed  rule 
would  outline  a  schedule  of  time/area 
closures  and  periods  during  which 
acoustic  deterrents  or  "pingers"  would 
be  required  for  each  of  the  established 
management  areas. 

NMFS  convened  the  Mid- Atlantic 
Take  Reduction  Team  (MATRT)  on 
February  25, 1997,  to  address  the 


interactions  between  strategic  marine 
mammal  stocks  and  the  Mid-Atlantic 
coastal  gilbiet  fisheries  (62  FR  8428). 
The  MATRT  met  five  times  between 
January  1997  and  August  1997  and 
deUvered  a  draft  report  to  NMFS  on 
August  23, 1997.  The  MATRT  report 
consists  of  the  take  reduction  measures, 
both  regulatory  and  non-regulatory, 
which  the  MATRT  agreed  to  by 
consensus,  and  a  discussion  of  several 
non-consensus  issues.  Because  the 
MATRT  did  not  reach  consensus  on  the 
use  of  a  pinger  experiment  in  the  Mid- 
Atlantic,  it  was  not  able  to  deliver  a 
consensus  TRP  to  NMFS. 

NMFS  re-convened  the  GOMTRT  in 
December  1997  to  evaluate  new  bycatch 
data  that  had  become  available  since  the 
GOMTRP  was  proposed  by  NMFS  (62 
FR  65402).  The  new  bycatch  data 
suggested  that  the  measures  proposed 
under  the  August  13  GOMTRP  proposed 
rule  would  not  be  sufficient  to  achieve 
potential  biological  removal  (PBR)  for 
harbor  porpoise.  NMFS  reopened  the 
public  comment  period  on  the  proposed 
rule  for  1 -month  during  the 
deliberations  of  the  GOMTRT.  At  the 
December  meeting,  the  GOMTRT 
developed  new  recommendations  and 
agreed  on  a  number  of  additional 
measures  for  bycatch  reduction  that 
were  presented  to  NMFS  in  the  form  of 
a  report  on  January  14,  1998  (RESOLVE, 
1998). 

Framework  25  to  the  NE  Multispecies 
FMP  (63  FR  15326,  March  31. 1998). 
was  implemented  on  May  1. 1998. 
Framework  25  implements  gillnet 
fishing  closures  throughout  the  GOM  to 
conserve  cod  {Gadus  morhua). 
Framework  25  implements  management 
measures  that  include  1 -month 
sequential  closures  for  each  of  four  Gulf 
of  Maine  inshore  areas  starting  in 
Massachusetts  Bay  and  extending  to  . 
Penobscot  Bay  and  for  an  offshore  area 
comprising  Cashes  Ledge;  a  year-round 
closure  encompassing  parts  of 
Stellwagen  Bank.  Jeffreys  Ledge,  and 
Wildcat  Knoll:  and  a  reduction  in  the 
Gulf  of  Maine  cod  landing  limit. 

On  September  11. 1998  (63  FR  48670). 
NMFS  proposed  a  Harbor  Porpoise  Take 
Reduction  Plan  (HPTRP)  to  replace  the 
GOMTRP  proposed  on  August  13. 1997. 
The  GOMTRP  is  proposed  to  be 
replaced  due  to  three  developments. 
First,  new  bycatch  information  became 
available  which  indicates  that 
significant  changes  to  the  August  13 
GOMTRP  are  needed  to  achieve  the  PBR 
level  for  hart>or  porpoise.  Second,  some 
of  the  cod  fishery  closures  under 
Framework  25  are  expected  to  indirectly 
provide  harbor  porpoise  conservation. 
Third,  the  MATRT  submitted  its  report 
to  NMFS  which  presented  new 


information  on  the  level  of  harbor 
porpoise  bycatch  in  the  Mid-Atlantic 
region.  The  combination  of  these  actions 
led  NMFS  to  integrate  the  initially 
separate  plans  into  one  comprehensive 
TRP  and  to  replace  the  GOMTRP 
proposed  rule.     

Ine  proposed  HPTRP  would  require  a 
wide  range  of  management  measures  to 
reduce  the  bycatch  and  mortality  of 
harbor  porpoise.  In  the  Gulf  of  Maine, 
the  proposed  HPTRP  included  time  and 
area  closiues  and  time/area  periods 
during  which  pinger  use  would  be 
required  in  the  Northeast,  Mid-coast. 
Massachusetts  Bay,  Cape  Cod  south  and 
Offshore  Closure  Areas.  In  the  Mid- 
Atlantic  area,  the  proposed  HPTRP 
included  time/  area  closures  and 
modifications  to  gear  characteristics. 
NMFS  expects  that  the  proposed  HPTRP 
will  reduce  bycatch  to  the  PBR  level. 

NMFS  intends  to  issue  a  final  rule  to 
implement  the  HPTRP  on  or  about 
December  1, 1998. 

E.  Other  Natural  or  Manmade  Factors 
Affecting  its  Continued  Existence 

Sixty-four  harbor  porpoise  strandings 
were  reported  from  Maine  to  North 
Carolina  between  January  and  June 
1993.  Fifty  of  those  harbor  porpoise 
were  reported  stranded  in  the  U.S. 
Atlantic  region  from  New  York  to  North 
Carolina  between  February  and  May. 
Many  of  the  carcasses  recovered  in  this 
area  during  this  time  period  had  cuts 
and  body  damage  suggestive  of  net 
marking  (Haley  and  Read,  1993).  Five 
out  of  ei^t  carcasses  and  fifteen  heads 
from  the  strandings  that  were  examined 
showed  signs  of  human  interactions  (net 
markings  on  skin  and  missing  flippere 
or  flukes).  Decomposition  of  the 
remaining  animals  prevented 
determination  of  the  cause  of  death. 
Earlier  reports  of  harbor  porpoise 
entangled  in  gillnets  in  the  Chesapeake 
Bay  and  along  the  New  Jersey  coast  and 
reports  of  apparent  mutilation  of  harbor 
porpoise  carcasses  raised  concern  that 
the  1993  strandings  were  related  to  a 
coastal  net  fishery,  such  as  the 
American  shad  coastal  gillnet  fishery 
(Haley  and  Read,  1993). 

Between  1994  and  1996, 107  harbor 
porpoise  carcasses  were  recovered  from 
beaches  in  Maryland,  Virginia,  and 
North  Carolina.  Only  juvenile  harbor 
porpoises  were  present  in  this  sample. 
Of  the  40  hart>or  porpoises  for  which 
cause  of  death  could  be  established,  25 
displayed  definitive  evidence  of 
entanglement  in  fishing  gear.  In  four 
cases,  it  was  possible  to  determine  that 
the  animal  was  entangled  in 
monofilament  nets  (Cox  et  al.,  in  press). 

Stranding  data  may  be  misleadug, 
however,  because  not  all  of  the  marine 
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mammals  that  die  or  are  seriously 
injured  may  wash  ashore,  nor  will  all  of 
those  that  do  wash  ashore  necessarily 
show  clear  signs  of  the  cause  of  death. 
Finally,  the  level  of  technical  expertise 
among  stranding  network  personnel 
varies  widely  as  does  the  ability  to 
recognize  signs  that  indicate  the  cause 
of  death. 

Other  potentially  human-induced 
factors  that  may  be  affecting  this  harbor 
porpoise  population  include  high  levels 
of  contaminants  in  their  tissues. 
Concentrations  of  organochlorine 
contaminants  from  110  GOM/BOF 
harbor  porpoises  were  recently 
measured  (Westgate,  1995). 
Polychlorinated  biphenyl  (PCB)  levels, 
the  most  prominent  contaminant,  and 
dichloro-diphenyl  trichloroethane 
(DDT)  levels  were  both  higher  in  the 
Gulf  of  Maine/Bay  of  Fundy  harbor 
porpoises  than  in  the  Gulf  of  St. 
Lawrence  and  Newfoundland  harbor 
porpoises,  although  they  are  iiow  much 
lower  than  that  found  in  animals  10 
years  ago,  as  reported  in  Gaskin  et  al. 
(1983).  Trace  metal  contaminants  were 
also  measured,  and  it  was  found  that 
mean  concentrations  of  copper,  zinc, 
and  mercury  were  similar  to  values 
previously  reported  for  harlwr  porpoises 
in  other  regions  of  the  world  (Johnston, 
1995).  No  obvious  pathology  has  been 
noted  in  more  than  300  necropsies  of 
harbor  porpoises  incidentally  captured 
in  gillnets  in  the  Bay  of  Fimdy  (A.J. 
Read,  unpublished  data).  Although  it  is 
not  known  whether  these  contaminants 
have  other  effects,  the  presence  of  these 
contaminants  in  harbor  porpoise  tissues 
does  not  appear  to  pose  a  serious  threat 
to  this  population. 

Critical  Habitat 

NMFS  has  not  completed  the  analysis 
necessary  for  the  designation  of  critical 
habitat.  A  decision  regarding  critical 
habitat  will  be  made  in  a  separate 
rulemaking,  as  warranted,  in  accordance 
with  the  final  listing  determination. 

Public  Cmnments  Solicited 

Due  to  the  availability  of  new/ 
additional  information,  the  passage  of 
time  since  the  close  of  the  previous 
comment  period,  and  the  desire  to 
review  the  best  scientific  information 
available  during  the  decision-making 
process,  the  public  comment  period  for 
the  proposed  ESA  Usting  of  GOM/BOF 
harbor  porpoise  as  a  threatened  species 
is  being  reopened.  All  comments  will  be 
considered  in  NMFS'  final 
determination  (see  DATES). 

Audiority:  16  U.S.C  1531  ft  seq. 


Dated:  October  15, 1998. 
RoUand  A.  Schmittan. 
Assistant  Administrator  for  Fisheries, 
National  Marine  Fisheries  Service. 
(FR  Doc.  98-28269  Filed  10-16-98;  4:35  pm) 
MLUNO  OOK  Mie-a-F 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospharlc 
Administration 

50CFRPart679 
p.D.  lOOfiSeA] 
RIN0648-AL40 

Fisheries  of  the  Exdushre  Economic 
Zone  off  Alaska;  Description  and 
Identification  of  Essential  Hsh  Habitat 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

action:  Notice  of  availability;  request 

for  comments. 


summary:  The  North  Pacific  Fishery 
Management  Council  (Council)  has 
submitted  Amendment  55  to  the  Fishery 
Management  Plan  (FMP)  for  the 
Groundfish  Fishery  of  the  Bering  Sea 
and  Aleutian  Islands  Area; 

Amendment  55  to  the  FMP  for 
Groimdfish  of  the  Gulf  of  Alaska; 
Amendment  8  to  the  FMP  for  Bering 
Sea/ Aleutian  Islands  King  and  Tanner 
Crabs;  Amendment  5  to  the  FMP  for 
Scallop  Fisheries  off  Alaska;  and 
Amendinent  5  to  the  FMP  for  the 
Salmon  Fisheries  in  the  EEZ  off  the 
Coast  of  Alaska.  These  amendments 
would  describe  and  identify  essential 
fish  habitat  in  Alaska,  and  risks  to  that 
habitat,  for  groundfish.  scallops, 
salmon,  and  king  and  Taimer  crabs. 
This  action  is  intended  to  strengthen  the 
ability  of  the  Council  to  protect  and 
conserve  habitat  used  by  these  species 
at  crucial  stages  of  their  life  cycles. 
DATES:  Comments  on  Amendments  55/ 
55/8/5/5  must  be  submitted  by 
December  21. 1998. 
ADDRESSES:  Comments  on  the  FMP 
amendments  should  be  submitted  to 
Sue  Salveson.  Assistant  Regional 
Administrator  for  Sustainable  Fisheries, 
Alaska  Region.  NMFS.  P.O.  Box  21668. 
Juneau.  AK  99802.  Attii:  Lori  Gravel,  or 
delivered  to  the  Federal  Building.  709 
West  9th  Street.  Juneau.  AK.  Copies  of 
Amendments  55/55/8/5/5  and  the 
Enviromnental  Assessment  prepared  for 
the  amendments  are  available  from  the 
Council.  605  West  4«»'  Ave..  Suite  306. 
Anchorage.  AK  99501-2252;  telephone 
907-271-2809.  The  following  reports. 


which  are  referenced  in  the 
amendments,  are  also  available  from  the 
Council: 

1.  Essential  Fish  HabiUt  Report  for 
the  Groundfish  Resources  of  the  Bering 
Sea  and  Aleutian  Islands,  April  1, 1998. 

2.  Essential  Fish  HabiUt  Report  for 
the  Groundfish  Resources  of  the  GxUf  of 
Alaska  Region,  April  1, 1998. 

3.  Essential  Fish  Habitat  Report  for 
the  Bering  Sea  and  Aleutian  Islands 
King  and  Tanner  Crabs,  March  31. 1998. 

4.  Essential  Fish  HabiUt  Report  for 
the  Salmon  Fisheries  in  the  Exclusive 
Economic  Zone  off  the  Coast  of  Alaska. 
March  31, 1998. 

5.  Essential  Fish  HabiUt  Report  for 
the  Scallop  Fisheries  off  the  Coast  of 
Alaska,  March  31.  1998. 

FOR  FURTHER  INF0RMATK3N  CONTACT. 
Cindy  Hartmann,  907-586-7312 
cindy.hartmann@noaa.gov;  or  Nina 
Mollett.  907-586-7492. 
nina.mollettOnoaa.gov. 

SUPPLEMENTARY  MFORMATKW:  The 
Magnuson-Stevens  Fishery 
Conservation  and  Management  Act 
(Magnuson-Stevens  Act)  requires  that 
each  Regional  Fishery  Management 
Council  submit  any  FMP  or  FMP 
amendment  it  prepares  to  NMFS  for 
review  and  approval,  disapproval,  or 
partial  approval.  The  Magnuson-Stevens 
Act  also  requires  that  NMFS,  upon 
receiving  an  FMP,  immediately  pubUsh 
a  notice  in  the  Federal  Register  that  the 
FMP  or  amendment  is  available  for 
public  review  and  comment.  Therefore, 
NMFS  solicits  comments  on  the 
approval,  disapproval,  or  partial 
approval  of  these  amendmenU. 

The  Magnuson-Stevens  Act 
emphasizes  the  need  for  increased 
attention  to  habiut  considerations  in 
conserving  and  managing  the  Nation's 
fisheries.  Regional  Fishery  Management 
Councils  are  directed  to  amend  their 
FMPs  with  information  on  EFH,  which 
is  defined  as  "those  waters  and 
substrate  necessary  to  fish  for  spawning, 
breeding,  feeding  or  growth  to 
maturity."  Coimcils  must  also  identify 
potential  adverse  impacts  on  essential 
fish  habiut  (EFH)  and  make  suggestions 
for  minimizing  those  impacts  and  for 
conserving  and  enhancing  EFH. 


BackgnHu>d 

The  NMFS  Aladu  Region  established 
a  Core  Team  composed  of  NMFS 
employees  and  one  person  from  the 
Council,  which  in  turn  established  four 
Technical  Teams  (one  each  for  salmon, 
crab,  scallop  and  groundfish), 
comprised  of  Federal  and  sUte 
biologists.  These  teams  developed 
habiut  assessment  reports  for  each 
FMP.  that  were  distributed  for  public 
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comment  in  December  1997,  and  made 
available  in  updated  versions  on  March 
31. 1998. 

In  accordance  with  NMFS  EFH 
guidelines  at  SO  CFR  600.815.  NMFS 
submitted  draft  EFH  recommendations 
to  the  Council  on  April  3, 1998.  The 
pubUc  reviewed  these  recommendations 
during  a  special  evening  meeting.  The 
full  Council  and  its  advisory  bodies  also 
reviewed  them.  NMFS  accepted  written 
comments  through  April  27, 1998.  and 
submitted  final  EFH  recommendations 
to  the  Council  in  May  1998  for  the 
Council's  consideration  at  its  June  1998 
meeting.  After  reviewing  the  NMFS 
recommendations,  the  Qiundl  adopted 
Amendments  55/55/8/5/5. 

The  proposed  amendments  identify 
and  describe  EFH  for  each  species  or 
species  group  managed  imder  the  five 
FMFs.  The  proposed  amendments 
classify  each  species  at  each  Ufe  stage 
according  to  how  much  data  are 
available  and  sununarize  all  available 
information  with  texts  and  tables.  The 


proposed  amendments  also  describe 
adverse  impacts  to  the  habitat  from 
fishing  and  ncm-fishing  activities,  and 
make  suggestions  for  conservation  and 
enhancement  of  the  habitat,  and  identify 
research  needs  and  habitat  areas  of 
particular  concern. 

Definition  of  EFH 

Habitat  descriptions  and  life  history 
information  were  reviewed  and  the 
levels  of  information  available  for  each 
life  history  stage  were  determined.  The 
approach  set  forth  in  regulations  at  50 
CFR  600.815(a)(2)  for  gathering  and 
organizing  the  data  necessary  to  identify 
EFH  was  appUed. 

Under  the  proposed  amendments. 
EFH  would  represent  all  habitat  within 
a  general  distribution  for  a  species  Ufe 
stage,  for  all  information  levels  and 
under  all  stock  conditions.  For  any 
species  listed  under  the  Endangered 
Species  Act.  EFH  would  include  all 
areas  identified  as  critical  habitat. 

If  approved,  these  amendments  would 
enable  NMFS  and  the  Coimdl  to  more 


actively  protect  habitat  important  to  fish 
at  different  stages  of  their  Ufa  cycles. 
Coordination  among  NMFS.  the 
Council,  and  other  Federal  and  state 
agencies  engaging  in  activities  that  may 
adversely  affect  EFH  would  be 
improved.  The  Council  and  NMFS 
would  be  in  a  better  position  to  make 
suggestions  on  how  to  mitigate  potential 
habitat  damage. 

NMFS  will  consider  all  pubUc 
comments  received  during  the  comment 
period  in  detennining  whether  to 
approve  Amendments  55/55/8/5/5.  To 
be  considered,  comments  must  be 
received  before  close  of  business  on  the 
last  day  of  the  comment  period 
specified  in  this  NOA;  that  does  not 
mean  postmarked  or  otherwise 
transmitted  by  that  date. 

Dated:  October  15, 1998. 
Gary  C  Matlock. 

Director.  Office  ofSuttainaUe  Fisheries. 
National  Marine  Fisheries  Service. 
(PR  Doc  9»-28278  Filed  10-21-90;  8:4S  am] 
OOOf  SS1»-tl-F 
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This  section  of  the  FEDERAL  REGISTER 
contains  documents  other  than  rules  or 
proposed  rules  that  are  applicabie  to  the 
put><ic.  Notices  of  hearings  and  investigations, 
committee  meetings,  agency  decisions  and 
rulings,  delegations  of  authority,  filing  of 
petitions  and  applications  and  agency 
statements  of  organization  and  function»  are 
examples  of  documents  appearing  in  this 
section. 


DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

[Docket  No.  98-100-1] 

AgrEvo  USA  Co.;  Extension  of 
Detamnination  of  Nonregulated  Status 
for  Soybean  Genetically  Engineered 
fbr  Glufbslnate  Hertiicide  Tolerance 

AOENCY:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
ACTION:  Notice. 

SUMMARY:  We  are  advising  the  public  of 
our  decision  to  extend  to  one  additional 
soybean  Une  our  determination  that 
certain  soybean  Unes  developed  by 
AgrEvo  USA  Company,  which  have 
been  genetically  engineered  for 
glufosinate  herbicide  tolerance,  are  no 
longer  considered  regulated  articles 
under  oiu-  regulations  governing  the 
introduction  of  certain  genetically 
engineered  organisms.  Our  decision  is 
based  on  our  evaluation  of  data 
submitted  by  AgrEvo  USA  Company  in 
its  request  for  an  extension  of  a 
determination  of  nonregulated  status 
and  an  analysis  of  other  scientific  data. 
This  notice  also  announces  the 
availability  of  an  environmental 
assessment  and  finding  of  no  significant 
impact. 

EFFECTIVE  DATE:  November  23, 1998. 
ADDRESSES:  The  extension  request  and 
an  environmental  assessment  and 
finding  of  no  significant  impact  may  be 
inspected  at  USDA,  room  1141,  South 
Building.  14th  Street  and  Independence 
Avenue  SW..  Washington.  DC.  between 
8  a.m.  and  4:30  p.m..  Monday  through 
Friday,  except  holidays.  Persons 
wishing  to  inspect  those  dociunents  are 
asked  to  call  in  advance  of  visiting  at 
(202)  690-2817. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Sivramiah  Shantharam,  Biotechnology 
and  Biological  Analysis.  PPQ,  APHIS. 
4700  River  Road  Unit  147.  Riverdale. 


MD  20737-1236;  (301)  734-4882.  To 
obtain  a  copy  of  the  extension  request 
or  the  environmental  assessment  and 
finding  of  no  significant  impact,  contact 
Ms.  Kay  Peterson  at  (301)  734-4885;  e- 
mail:  Kay.Peterson@.usda.gov. 
SUPPLEMENTARY  INFORMATION:  The 
regulations  in  7  CFR  part  340, 
"Introduction  of  Organisms  and 
Products  Altered  or  Produced  Through 
Genetic  Engineering  Which  Are  Plant 
Pests  or  Which  There  is  Reason  to 
BeUeve  Are  Plant  Pests,"  regulate, 
among  other  things,  the  introduction 
(importation,  interstate  movement,  or 
release  into  the  environment)  of 
organisms  and  products  altered  or 
produced  through  genetic  engineering 
that  are  plant  pests  or  that  there  is 
reason  to  beUeve  are  plant  pests.  Such 
genetically  engineered  organisms  and 
products  are  considered  "regulated 
articles." 

The  regulations  in  §  340.6(a)  provide 
that  any  person  may  submit  a  petition 
to  the  Animal  and  Plant  Health 
Inspection  Service  (APHIS)  seeking  a 
determination  that  an  article  should  not 
be  regulated  imder  7  CFR  part  340. 
Further,  the  regulations  in  §  340.6(e)(2) 
provide  that  a  person  may  request  that 
APHIS  extend  a  determination  of 
nonregiUated  status  to  other  organisms. 
Such  a  request  shall  include 
information  to  establish  the  similarity  of 
the  antecedent  oi^anism  and  the 
regulated  article  in  question. 

Background 

On  August  26, 1998,  APHIS  received 
a  request  for  an  extension  of  a 
determination  of  nonregiilated  status 
(APHIS  No.  98-23&-01p)  from  AgrEvo 
USA  Company  (AgrEvo)  of  Wilmington, 
DE,  for  a  soybean  Une  designated  as 
transformation  event  GU262  (event 
GU262),  which  has  been  genetically 
engineered  for  resistance,  or  tolerance, 
to  the  herbicide  glufosinate.  The  AgrEvo 
request  seeks  an  extension  of  a 
determination  of  nonregidated  status 
issued  for  certain  lines  of  glufosinate 
tolerant  soybean  (antecedent  organisms) 
in  response  to  APHIS  petition  number 
96-068-Olp  (61  FR  42581-42582, 
August  16. 1996.  Docket  No.  96-019-2). 
Based  on  the  similarity  of  event  GU262 
soybean  to  the  antecedent  organisms. 
AgrEvo  requests  a  determination  that 
glufosinate  tolerant  soybean  event 
GU262  does  not  present  a  plant  pest  risk 
and.  therefore,  is  not  a  regulated  article 


under  APHIS'  regulations  in  7  CFR  part 
340. 

Analjns 

Event  GU262  soybean  contains  a 
synthetic  version  of  the  pat  gene 
derived  from  Streptomyces 
viridochromogenes.  The  pat  gene 
encodes  a  phosphinothricin 
acetyltransferase  (PAT)  enzyme  which 
confers  tolerance  to  glufosinate. 
Expression  of  the  synthetic  pat  gene  is 
controlled  by  a  35S  promoter  and 
terminator  derived  from  the  plant 
pathogen  cauUflower  mosaic  virus. 
While  the  subject  soybean  Une  contains 
fragments  of  the  bla  marker  gene,  tests 
indicate  this  gene  is  not  expressed  in 
the  plant.  The  particle  acceleration 
method  was  used  to  transfer  the  added 
genes  into  the  parental  Glycine  max 
PH12  cultivar.  Event  GU262  soybean 
was  transformed  with  the  same  plasmid 
vector  and  in  the  same  manner  as 
certain  antecedent  organisms  described 
in  APHIS  petition  number  96-068-Olp. 
and  difiiers  from  them  only  in  the  copy 
number  and  extent  of  integrated  DNA. 
Accordingly,  we  have  determined  that 
the  event  GU262  soybean  Une  is  similar 
to  the  antecedent  organisms  in  petition 
96-068-Olp  and  therefore  does  not  need 
to  be  regulated. 

The  subject  soybean  line  has  been 
considered  a  regulated  article  under 
APHIS'  regulations  in  7  CFR  part  340 
because  it  contains  gene  sequences 
derived  bom  a  plant  pathogen. 
However,  evaluation  of  field  data 
reports  fit>m  field  tests  of  this  soyliean 
line  conducted  under  APHIS 
notifications  since  1996  indicates  that 
there  were  no  deleterious  efiiects  on 
plants,  nontarget  organisms,  or  the 
environment  as  a  n^\ilt  of  its 
environmental  release. 

DetemuBation 

Based  on  an  analysis  of  the  data- 
submitted  by  AgrEvo  and  a  review  of 
other  sdentific  data  and  field  tests  of 
the  subject  soybean  line,  APHIS  has 
determined  that  event  GU262  soybean: 
(1)  Exhibits  no  plant  pathogenic 
properties;  (2)  is  no  more  likely  to 
become  a  weed  than  soybean  lines 
developed  by  traditional  breeding 
techniques;  (3)  is  imlikely  to  increase 
the  weediness  potential  for  any  other 
cultivated  or  wild  species  with  which  it 
can  interbreed;  (4)  will  not  cause 
damage  to  raw  or  processed  agricultural 
commodities:  and  (5)  wiU  not  harm 
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threatened  or  endangered  species  or 
other  organisms,  such  as  bees,  that  are 
beneficial  to  agriculture.  Therefore, 
APHIS  has  concluded  that  the  subject 
soybean  line  and  any  progeny  derived 
from  crosses  with  other  soybean 
varieties  will  be  as  safe  to  grow  as 
soybeans  that  are  not  subject  to 
regulation  under  7  CFR  part  340. 

Since  APHIS  has  determined  that 
event  GU262  soybean  does  not  pose  a 
plant  pest  risk  and  is  similar  to  the 
antecedent  organisms,  AgrEvo's  event 
GU262  soybean  is  no  longer  considered 
a  regulated  article  under  APHIS' 
regulations  in  7  CFR  part  340. 
Therefore,  the  requirements  pertaining 
to  regulated  articles  under  those 
regulations  no  longer  apply  to  the  Held 
testing,  importation,  or  interstate 
movement  of  the  subject  soybean  line  or 
its  progeny.  However,  importation  of  the 
subject  soybean  line  or  seeds  capable  of 
propagation  are  still  subject  to  the 
restrictions  found  in  APHIS'  foreign 
quarantine  notices  in  7  CFR  part  319. 

National  Environmental  Policy  Act 

An  environmental  assessment  (EA) 
has  been  prepared  to  examine  the 
potential  environmental  impacts 
associated  with  this  determination.  The 
EA  was  prepared  in  accordance  with:  (1) 
The  National  Environmental  Policy  Act 
of  1969,  as  amended  (NEPA)(42  U.S.C. 
4321  et  seq.),  (2)  regulations  of  the 
Council  on  Environmental  Quality  for 
implementing  the  procedural  provisions 
of  NEPA  (40  CFR  parts  1500-1508),  (3) 
USDA  regulations  implementing  NEPA 
(7  CFR  part  lb),  and  (4)  APHIS'  NEPA 
Implementing  Procedures  (7  CFR  part 
372).  Based  on  that  EA.  APHIS  has 
reached  a  Hnding  of  no  signiflcant 
impact  (FONSI)  with  regard  to  its 
determination  that  AgrEvo's  event 
GU262  soybean  and  lines  developed 
from  it  are  no  longer  regulated  articles 
under  its  regulations  in  7  CFR  part  340. 
Copies  of  the  EA  and  the  FONSI  are 
available  upon  request  from  the 
individual  listed  under  FOR  FURTHER 
INFORMATION  CONTACT. 

Done  in  Washington,  DC,  this  16th  day  of 
Octolwr  1998. 
Joan  M.  Amoldi, 

Acting  Administrator,  Animal  and  Plant 
Health  Inspection  Service. 
|FR  Doc.  98-28283  Filed  10-21-98;  8:45  am] 
■MJJNQOOOC  34ie-a4-# 


DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Madan  Environmental  Impact 
Statement 

agency:  Forest  Service,  USDA. 
ACTION:  Notice  of  Intent  to  Prepare  an 
Environmental  Impact  Statement. 

summary:  The  Department  of 
Agriculture,  Forest  Service,  will  prepare 
an  Environmental  Impact  Statement 
(EIS)  to  provide  timber  for  the  Stikine 
Area  timber  sale  program.  The  Record  of 
Decision  will  disclose  how  the  Forest 
Service  has  decided  to  provide  harvest 
units,  roads,  and  associated  timber 
harvesting  facilities.  The  proposed 
action  is  to  harvest  up  to  an  estimated 
20-25  million  board  feet  (mmbf)  of 
timber  on  an  estimated  1,600-2,500 
acres  in  one  or  more  timber  sales.  A 
range  of  alternatives  responsive  to 
significant  issues  will  be  developed  and 
will  include  a  no-action  alternative.  The 
proposed  timber  harvest  is  located 
within  the  Tongass  Forest  Plan  Value 
Comparison  Units  502  and  504  on  the 
Southeast  Alaska  mainland,  Wrangell 
Ranger  District,  Stikine  Area  of  the 
Tongass  National  Forest. 
DAtES:  Comments  concerning  the  scope 
of  this  project  should  be  received  by 
November  20,  1998. 
ADDRESSES:  Please  send  written 
comments  to  Wrangell  Ranger  District; 
Attn:  Madan  EIS:  P.O.  Box  51,  Wrangell. 
AK  99929. 

FOR  FURTHER  INFORMATION  CONTACT: 
Questions  about  the  proposal  and  EIS 
should  be  directed  to  Steve  Brady, 
District  Ranger,  or  Dick  Cozby,  TMA. 
Wrangell  Ranger  District.  Tongass 
National  Forest.  P.O.  Box  51.  Wrangell. 
AK  99929.  telephone  (907)  874-2323. 
SUPPLEMENTARY  INFORMATION:  Public 
participation  will  be  an  integral 
component  of  the  study  process  and 
will  be  especially  important  at  several 
points  during  the  analysis.  The  first  is 
during  the  scoping  process.  The  Forest 
Service  will  be  seeking  information, 
comments,  and  assistance  from  Federal. 
State,  local  agencies,  individuals  and 
organizations  that  may  be  interested  in. 
or  affiected  by,  the  proposed  activities. 
The  scoping  process  will  include:  (1) 
identification  of  potential  issues:  (2) 
identification  of  issues  to  be  analyzed  in 
depth;  and,  (3)  elimination  of 
insignificant  issues  or  those  which  have 
been  covered  by  a  previous 
environmental  review,  written  scoping 
comments  are  being  solicited  through  a 
scoping  package  that  will  be  sent  to  the 
project  mailing  list.  For  the  Forest 
Service  to  best  use  the  scoping  input. 


comments  should  be  received  by 
November  20,  1998.  Tentative  issues 
identified  for  analysis  in  the  EIS  incliide 
the  potential  effects  of  the  project  on 
and  the  relationship  of  the  project  tQ: 
Old-growth  ecosystem  management  and 
the  maintenance  of  habitat  for  viable 
populations  of  wildlife  species,  timber 
supply  and  sale  economics,  scenery, 
road  construction/access  management,    . 
and  karst  topography. 

Based  on  results  of  scoping  and  the 
resource  capabilities  within  the  project 
area,  alternatives  including  a  "no 
action"  alternative  will  be  developed  for 
the  Draft  Environmental  Impact 
Statement  (Draft  EIS).  The  Draft  EIS  is 
projected  to  be  filed  with  the 
Environmental  Protection  Agency  (EPA) 
in  April  1999.  The  final  EIS  is 
anticipated  by  December  1999. 

The  comment  period  on  the  draft 
environmental  impact  statement  will  be 
45  days  from  the  date  the 
Environmental  Protection  Agency 
publishes  the  notice  of  availability  in 
the  Federal  Register. 

The  Forest  Service  believes  it  is 
important  to  give  reviewers  notice  of 
several  court  rulings  related  to  public 
participation  in  the  environmental 
review  process.  First,  reviewers  of  draft 
enviroimiental  impact  statements  must 
structure  their  participation  in  the 
environmental  review  of  the  proposal  so 
that  it  is  meaningful  and  alerts  an 
agency  to  the  reviewer's  position  and 
contentions.  Vermont  Yankee  Nuclear 
Power  Corp.  v.  NRDC.  435  U.S.  519,  - 
553.  (1978).  Environmental  objections 
that  could  have  been  raised  at  the  draft 
environmental  impact  statement  stage 
may  be  waived  or  dismissed  by  the 
courts.  CityofAngoon  v.  Model.  803 
F.2nd  1016. 1022  (9th  Cir.  1986)  and 
Wisconsin  Heritages,  Inc.  v.  Harris,  490 
F.  Supp.  1334. 1338  (E.D.  Wis.  1980). 
Because  of  these  court  rulings,  it  is  very 
important  that  those  interested  in  this 
proposed  action  participate  by  the  close 
of  the  45-day  comment  period  so  that 
substantive  comments  and  objections 
are  made  available  to  the  Forest  Service 
at  a  time  when  it  can  meaningfully 
consider  them  and  respond  to  them  in 
the  final  environmental  impact 
statement. 

To  assist  the  Forest  Service  in 
identifying  and  considering  issues  and 
concerns  of  the  proposed  action, 
comments  during  scoping  and 
comments  on  the  draft  environmental 
impact  statement  should  be  as  specific 
as  possible.  It  is  also  helpful  if 
comments  refer  to  specific  pages  or 
chapters  of  the  draft  statement. 
Comments  may  also  address  the 
adequacy  of  the  draft  environmental 
impact  statement  or  the  merits  of  the 
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alternatives  formulated  and  discussed  in 
the  statement.  Reviewers  may  wish  to 
refer  to  the  Council  on  Environmental 
Quality  Regulations  for  implementing 
the  procedural  provisions  of  the 
National  Environmental  Policy  Act  at  40 
CFR  1503.3  in  addressing  these  points. 
Comments  received  in  response  to  this 
solicitation,  including  names  and 
addresses  of  those  who  comment,  will 
be  considered  part  of  the  public  record 
on  this  proposed  action  and  will  be 
available  for  public  inspection. 
Comments  submitted  anonymously  will 
be  accepted  and  considered:  however, 
those  who  submit  anonymous 
comments  will  not  have  standing  to 
appeal  the  subsequent  decision  under 
36  CFR  Parts  215  or  217.  Additionally, 
pursuant  to  7  CFR  1.27(d).  any  person 
may  request  the  agency  to  withhold  a 
submission  from  the  public  record  by 
showing  how  the  Freedom  of 
Information  Act  (FOIA)  permits  such 
confidentiality.  Requesters  should  be 
aware  that,  under  FOIA,  confidentiality 
may  be  granted  in  only  very  limited 
circumstances,  such  as  to  protect  trade 
secrets.  The  Forest  Service  will  inform 
the  requester  of  the  agency's  decision 
regarding  the  request  for  confidentiality, 
and  where  the  request  is  denied,  the 
agency  will  return  the  submission  and 
notify  the  requester  that  the  comments 
may  t>e  resubmitted  with  or  without 
name  and  address  within  7  days. 

Permits:  Permits  required  for 
implementation  include  the  following: 

1.  U.S.  Army  Corp  of  Engineers 

— ^Approval  of  discharge  of  dredged  or 
fill  material  into  the  waters  of  the 
United  States  under  Section  404  of 
the  Clean  Water  Act; 

— ^Approval  of  the  construction  of 
structures  or  work  in  navigable  waters 
of  the  United  States  under  Section  10 
of  the  Rivers  and  Harbors  Act  of  1899; 

2.  Environmental  Protection  Agency 

— National  Pollutant  Discharge 
Elimination  system  (402)  Permit; 

— Review  Spill  Prevention  Control  and 
Countermeasure  Plan; 

3.  State  of  Alaska.  Department  of 
Natural  Resources 

— ^Tideland  Permit  and  Lease  or 
Easement; 

4.  State  of  Alaska.  Department  of 
Environmental  Conservation 

— Solid  Waste  Disposal  Permit; 
— Certification  of  Compliance  with 

Alaska  Water  Quality  Standards  (401 

Certification) 

Responsibile  Official:  Carol  J. 
Jorgensen.  Assistant  Forest  Supervisor. 
Stikine  Area,  Tongass  National  Forest. 


P.O.  box  309.  Petersburg,  Alaska  99833. 
is  the  responsible  official.  The 
responsible  official  will  consider  the 
comments,  response,  disclosure  of 
environmental  consequences,  and 
applicable  laws,  regulations,  and 
policies  in  making  the  decision  and 
stating  the  rationale  in  the  Record  of 
Decision. 

Dated:  Octol>er  10, 1998. 
Carol  J.  Jorgenaeii. 

Assistant  Forest  Supervisor. 

[PR  Doc.  98-28292  Filed  10-21-98: 8:45  am) 

BHJJNO  CODE  34ie-11-« 


U.S.  ARCTIC  RESEARCH 
COMMISSION 

U.S.  Arctic  Research  Commission 


October  15, 1998. 

Notice  is  hereby  given  that  the  U.S. 
Arctic  Research  Commission  will  hold 
its  52nd  Meeting  in  Fairbanks,  AK  on 
October  29,  and  30, 1998. 

The  Meeting  will  be  held  in  the  Globe 
Room  of  the  University  of  Alaska  and 
will  convene  at  8:45  AM  on  Thursday 
the  29th  and  8:30  AM  on  Friday  the 
30th.  Parking  on  the  University  Campus 
is  restricted. 

Topics  for  the  meeting  include 
Federal  and  State  Agency  reports. 
Congressional  liaison  reports  and  a 
series  of  briefings  on  various  aspects  of 
research  in  Alaska. 

Any  person  planning  to  attend  the 
Tuesday  meeting  who  requires  special 
accessibility  features  and/or  auxiliary 
aids,  such  as  sign  language  interpreters 
must  inform  the  Commission  in  advance 
of  those  needs. 

Contact  Person  for  More  Information: 
Dr.  Garrett  W.  Brass,  Executive  Director, 
Arctic  Research  Commission,  703-525- 
0111  or  TDD  703-306-0090. 
Garrett  W.  Brass. 
Executive  IXrector. 
(FR  Doc.  98-28293  Filed  10-21-98;  8:45  am] 

BSXMGCOOE  79SS-ei-M 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

September  1998  Sunset  Reviews:  Final 
Results  and  Revocations 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACnON:  Notice  of  Final  Results  of  Sunset 
Reviews  and  Revocation  of 
Antidumping  Findings  and 
Countervailing  Duty  Orders: 

Cotton  Yam  firom  Brazil  (C-351-037) 


Animal  Glue  from  Germany  (A-428-062) 
Railway  Track  Equipment  from  Austria  (A- 

433-064) 
Impression  Fabric  from  lafian  (A-5S8-066) 
Rayon  Staple  Fiber  from  Finland  (A-40S- 

071) 
Rayon  Staple  Filler  from  Sweden  (C-401- 

056) 

summary;  On  September  1, 1998,  the 
Department  of  Commerce  ("the 
Department")  initiated  sunset  reviews  of 
the  antidumping  findings  of  animal  glue 
from  Germany,  railway  track  equipment 
from  Austria,  impression  fabric  from 
Japan,  and  rayon  staple  fiber  from 
Finland.  On  this  date,  the  Department 
also  initiated  sunset  reviews  of  the 
countervailing  duty  orders  on  cotton 
yam  from  Brazil  and  rayon  staple  fiber 
from  Sweden.  Because  no  domestic 
interested  party  responded  to  the  sunset 
review  notice  of  initiation  by  the 
applicable  deadline,  the  Department  is 
revoking  these  findings  and  orders. 
^FECnVE  DATE:  January  1.  2000. 
FOR  FURTHER  INFORMATION  CONTACT: 
Martha  V.  Douthit,  Scott  E.  Smith,  or 
Melissa  G.  Skinner,  Import 
Administration.  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  Pennsylvania  Avenue  and 
14th  Street,  N.W..  Washington.  D.C. 
20230;  telephone:  (202)  482-3207,  (202) 
482-6397. or (202)  482-1560 
respectively. 
SUPPt.EMENTARY  aVORMATION: 

Backgromid 

The  Treasury  Department  issued 
antidumping  findings  on  animal  glue 
from  Germany  (42  FR  64116.  December 
22. 1977).  railway  track  equipment  from 
Austria  (43  FR  6937.  February  17.  1978). 
impression  fabric  from  Japan  (43  FR 
22344.  May  25. 1978).  and  rayon  staple 
fiber  from  Finland  (44  FR  17156.  March 
21. 1979).  In  addition,  the  Treasury 
Department  issued  countervailing  duty 
orders  on  cotton  yam  from  Brazil  (42  FR 
14089.  March  15. 1977)  and  rayon  staple 
fiber  from  Sweden  (44  FR  28319,  May 
15,  1979).  Pursuant  to  section  751(c)  of 
the  Tarifif  Act  of  1930,  as  amended  ("the 
Act"),  the  Department  initiated  sunset 
reviews  of  these  findings  and  orders  by 
publishing  notice  of  the  initiation  in  the 
Federal  Register  (63  FR  46410, 
September  1, 1998).  In  addition,  as  a 
courtesy  to  interested  parties,  the 
Department  sent  letters,  via  certified 
and  roistered  mail,  to  each  party  listed 
on  the  Department's  most  current 
service  list  for  these  proceedings  to 
inform  them  of  the  automatic  initiation 
of  a  sunset  review  on  these  findings  and 
orders. 

No  domestic  inteiested  parties  in  any 
of  the  sunset  reviews  of  these  findings 
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and  orders  responded  to  the  notice  of 
initiation  by  the  September  16, 1998, 
deadline  [see  section  351.218(d)(l)(i)  of 
Procedures  for  Conducting  Five-year 
("Sunset")  Reviews  of  Antidumping  and 
Countervailing  Duty  Orders.  63  FR 
13520  (March  20, 1998)  ["Sunset 
Regulations")). 

Determination  To  Revoke 

Pursuant  to  section  752(c)(3)(A)  of  the 
Act  and  section  351.218(d)(l)(iii)(B)(3) 
of  the  Sunset  Regulations,  if  no  interest 
party  responds  to  the  notice  of 
initiation,  the  Department  of  Commerce 
shall  issue  a  final  determination,  within 
90  days  after  the  initiation  of  the  review, 
revoking  the  finding  or  order  of 
terminating  the  suspended 
investigation.  Because  no  domestic 
interested  party  responded  to  the  notice 
of  initiation  by  the  applicable  deadline, 
September  16, 1998  see  section 
351.218(d)(l)(i)  of  the  Sunset 
Regulations),  we  are  revoking  these 
antidumping  findings  and 
countervailing  duty  orders. 

Effective  Date  of  Revocation 

Pursuant  to  section  751(c)(6)(A)(iv)  of 
the  Act,  the  Department  will  instruct  the 
United  States  Customs  Service  to 
terminate  the  suspension  of  liquidation 
of  the  merchandise  subject  to  these 
findings  and  orders  entered,  or 
withdrawn  &om  warehouse,  on  or  after 
January  1 ,  2000.  Entries  of  subject 
merchandise  prior  to  the  effective  date 
of  revocation  will  continue  to  be  subject 
to  suspension  of  liquidation  and  duty 
deposit  requirements.  The  Department 
will  complete  any  pending 
administrative  reviews  of  these  findings 
and  orders  and  will  conduct 
administrative  reviews  of  all  entries 
prior  to  the  effective  date  of  revocation 
in  response  to  appropriately  filed 
requests  for  review. 

Dated:  October  15. 1998. 
RoImiI  S.  L«Russa. 

Assistant  Secretary  for  Import 

Administration. 

(FR  Doc.  98-28394  Filed  10-21-98:  8:45  ami 

BILUNO  COOC  3S10-O8-P-M 

DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

August  1998  Sunset  Reviews:  Final 
Results  and  Revocations 

agency:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  Final  Results  of  Sunset 
Reviews  and  Revocation  of 
Antidumping  Duty  Findings  for:  Racing 


Plates  fitim  Canada  (A-1 22-050). 
Acrylic  Sheet  fnm  Japan  (A-588-055). 

summary:  On  August  3,  1998,  the 
Department  of  Commerce  ("the 
Department")  initiated  simset  reviews  of 
the  antidumping  findings  on  racing 

&lates  from  Canada  and  acrylic  sheet 
om  Japan.  Because  no  domestic 
interested  party  responded  to  the  sunset 
review  notice  of  initiation  by  the 
applicable  deadline,  the  Department  is 
revoking  these  findings. 
EFFECTIVE  DATE:  January  1,  2000. 
FOR  FURTHER  INFORMATION  CONTACT: 
Martha  V.  Douthit,  Scott  E.  Smith,  or 
Melissa  G.  Skinner,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  Pennsylvania  Avenue  and 
14th  Street,  NW.  Washington.  DC  20230; 
telephone:  (202)  482-3207,  (202)  482- 
6397.  or  (202)  482-1560.  respectively. 
SUPPLEMENTARY  INFORMATION: 

Background 

The  Treasury  Department  issued 
antidumping  findings  on  racing  plates 
firom  Canada  (37  FR  11772,  June  14, 
1972).  and  acrylic  sheet  from  Japan  (37 
FR  11772.  June  14.  1972).  Pursuant  to 
section  751(c)  of  the  Tariff  Act  of  1930, 
as  amended  ("the  Act"),  the  Department 
initiated  sunset  reviews  of  these 
findings  by  publishing  notice  of  the 
initiation  in  the  Federal  Register  (63  FR 
41227).  In  addition,  as  a  courtesy  to 
interested  parties,  the  Department  sent 
letters,  via  certified  and  registered  mail, 
to  each  party  listed  on  the  Department's 
most  current  service  list  for  these 
proceedings  to  inform  them  of  the 
automatic  initiation  of  a  sunset  review 
on  these  findings. 

No  domestic  interested  parties  in  any 
of  these  sunset  reviews  of  these  findings 
responded  to  the  notice  of  initiation  by 
the  August  18, 1998.  deadline  [see 
section  351.218  (d)(l)(i)  of  Procedures 
for  Conducting  Five-year  ("Sunset") 
Reviews  of  Antidumping  and 
Countervailing  Duty  Orders.  63  FR 
13520  (March  20. 1998)  ["Sunset 
Regulations")). 

Determination  to  Revoke 

Pursuant  to  section  751(c)(3)(A)  of  the 
Act  and  section  351.218(d)(l)(iii)(B)(3) 
of  the  Sunset  Regulations,  if  no 
interested  party  responds  to  the  notice 
of  initiation,  the  Department  of 
Commerce  shall  issue  a  final 
determination,  within  90  days  after  the 
initiation  of  the  review,  revoking  the 
finding  or  terminating  the  suspended 
investigation.  Because  no  domestic 
interested  party  responded  to  the  notice 
of  initiation  by  the  applicable  deadline 
of  August  18,  1998  [see  section 


351.218(d)(l)(i)  of  the  Sunset 
Regulations),  we  are  revoking  these 
antidumping  findings. 

E£fiBCtive  Date  of  Revocation 

Pursuant  to  section  751(c)(6)(A)(iv)  of 
the  Act.  the  Department  will  instruct  the 
United  States  Customs  Service  to 
terminate  the  suspension  of  liquidation 
of  the  merchandise  subject  to  these 
findings  entered,  or  withdrawn  from 
warehouse,  on  or  after  January  1.  2000. 
Entries  of  subject  merchandise  prior  to 
the  effective  date  of  revocation  will 
continue  to  be  subject  to  suspension  of 
liquidation  and  duty  deposit 
requirements.  The  Department  will 
complete  any  pending  administrative 
reviews  of  these  findings  and  will 
conduct  administrative  reviews  on  all 
entries  prior  to  the  effective  date  of 
revocation  in  response  to  appropriately 
filed  requests  for  review. 

Dated:  October  IS.  1998. 

Robert  S.  LaRusM. 

Assistant  Secretary  for  Import 
Administration. 

IFR  Doc.  98-28397  Filed  10-21-98;  8:45  am) 

MLLMOeOOE  361»-Oe-P 


DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-670-«3e] 

Glycine  From  tlie  People's  Repul><ic  of 
China;  Notice  of  Reaclssion  of 
Antidumping  Duty  Administrative 
Review 

agency:  Import  Administration. 
International  Trade  Administration, 
Department  of  Commerce. 
action:  Notice  of  rescission  of 
antidumping  duty  administrative 
review. 

summary:  On  April  24, 1998,  in 
response  to  a  request  by  an  exporter  and 
a  producer,  the  Department  of 
Commerce  initiated  the  first 
administrative  review  of  the 
antidumping  duty  order  on  glycine  from 
the  People's  Republic  of  China.  The 
period  of  review  was  March  1,  1997. 
through  February  28. 1998.  The  request 
was  made  by  one  exporter  of  subject 
merchandise,  Sinochem  Tianjin 
Chemicals  Import  and  Export 
Corporation,  and  one  producer  of 
subject  merchandise,  Yotech  Chemical 
Industrial  Co.  Ltd.  This  review  has  now 
been  rescinded  as  a  result  of  the 
withdrawal  of  the  request  for 
administrative  review  by  the  exporter 
and  the  producer,  as  no  other  interested 
party  requested  the  review. 
EFFECTIVE  DATE:  October  22, 1998. 


Federal  Register /Vol.  63,  No.  204 /Thursday.  October  22.  1998 /Notices  56607 


FOR  further  INFORMATION  CONTACT: 

Andrew  Nulman  or  Rick  Johnson,  Office 
of  AD/CVD  Enforcement,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce.  14th  Street  and  Constitution 
Avenue.  NW.,  Washington,  DC  20230. 
telephone:  (202)  482-0374  and  (202) 
482-3818,  respectively. 
SUPPt-EMENTARY  INFORMATION: 

Background 

On  January  30, 1995,  the  Department 
of  Commerce  (the  Department) 
published  an  antidumping  duty  order 
on  glycine  from  the  People's  Republic  of 
China  (60  FR  5620).  On  March  11, 1998, 
the  Department  published  in  the 
Federal  Register  a  notice  of 
"Opportunity  to  Request  an 
Administrative  Review"  of  the 
antidumping  duty  order  on  glycine  from 
the  People's  Republic  of  China  (63  FR 
11868). 

On  March  18, 1998.  an  exporter, 
Sinochem  Tianjin  Chemicals  Import  and 
Export  Cor{>oration,  and  a  producer, 
Yotech  Chemical  Industrial  Co.,  Ltd., 
requested  an  administrative  review  of 
the  antidumping  order  on  glycine  from 
the  People's  Republic  of  China.  In 
accordance  with  19  CFR  351.221(b).  we 
initiated  the  review  on  April  24, 1998 
(63  FR  20378)  covering  the  period  of 
March  1, 1997.  through  February  28, 
1998.  On  September  17, 1998.  the 
exporter  withdrew  its  request  for 
administrative  review. 

Applicable  Statute  and  Regulations 

Unless  otherwise  indicated,  all 
citations  to  the  statute  are  references  to 
the  provisions  effective  January  1, 1995, 
the  effective  date  of  the  amendments 
made  to  the  Tariff  Act  of  1930  (the  Act) 
by  the  Uruguay  Round  Agreements  Act 
(URAA).  In  addition,  unless  otherwise 
indicated,  all  citations  to  the 
Department's  regulations  refer  to  19  CFR 
part  351  (62  FR  27296  (May  19, 1997)). 

Rescission  of  Review 

Pursuant  to  19  CFR  351.213(d)(1)  of 
the  Department's  regulations,  the 
Department  will  allow  a  party  that 
requests  an  administrative  review  to 
withdraw  such  request  within  90  days 
of  the  date  of  publication  of  the  notice 
of  initiation  of  the  administrative 
review.  Furthermore,  the  Department 
may  extend  this  time  limit  if  the 
Secretary  decides  it  is  reasonable  to  do 
sojper  19  CFR  351.213(d)(1). 

Tnis  request  for  withdrawal  was  made 
early  in  the  review  process  and  there 
were  no  requests  for  review  from  other 
interested  parties.  Additionally,  the 
Petitioners  have  submitted  comments 
on  the  record  supporting  rescission. 


Therefore,  the  Department  is  rescinding 
this  review.  This  rescission  of 
administrative  review  and  notice  are  in 
accordance  with  section  751(a)(1)  of  the 
Act  19  CFR  351.213(d). 

This  notice  also  serves  as  a  reminder 
to  parties  subject  to  administrative 
protective  order  (APO)  of  their 
responsibiUty  concerning  the 
disposition  of  proprietary  information 
disclosed  under  ^O  in  accordance 
with  19  CFR  353.34(d).  Timely  written 
notification  of  the  return  or  destruction 
of  APO  materials  or  conversion  to 
judicial  protective  order  is  hereby 
requested.  Failure  to  comply  with  the 
regulations  and  the  terms  of  an  APO  is 
a  sanctionable  violation. 

This  determination  is  issued  and 
pubUshed  in  accordance  with  sections 
751(a)(1)  and  777(i)(l)  of  the  Tariff  Act 
of  1930,  as  amended. 

Dated:  October  14, 1998. 
Josepli  A.  Spetrini, 

Deputy  Assistant  Secretary,  Enforcement 
Group  in. 

(FR  Doc.  98-28395  Filed  1&-21-98:  8:45  am] 
BMJJNOOOOE  3S10-Oe-P 


DEPARTMENT  OF  COMMERCE 

Intematiofial  Trade  Administration 
[A-351-828.  A-68&-846,  and  A-821-808] 

Initiation  of  Antidumping  Duty 
Investigations:  Certain  Hot-Rolled  Flat- 
Rolled  CartxMvQuallty  Steel  Products 
From  Brazil,  Japan,  and  the  Russian 
Federation 

agency:  Import  Administration. 
International  Trade  Administration, 
Department  of  Commerce. 
EFFECTIVE  DATE:  October  22.  1998. 
FOR  FURTHER  INFORMATION  CONTACT:  Rick 
Johnson  (Russian  Federation)  at  (202) 
482-3818;  Linda  Ludwig  (Brazil),  at 
(202)  482-3833;  and  Steven  Presing 
(Japan)  at  (202)  482-0194.  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue.  NW.  Washington,  EX:  20230. 

Initiation  of  Investigations 

The  Applicable  Statute  and  Regulations 

Unless  otherwise  indicated,  all 
citations  to  the  statute  are  references  to 
the  provisions  effective  January  1.  1995, 
the  effective  date  of  the  amendments 
made  to  the  Tariff  Act  of  1930  (the  Act) 
by  the  Uruguay  Round  Agreements  Act 
(URAA).  In  addition,  unless  otherwise 
indicated,  all  citations  to  the 
Department's  regulations  are  references 
to  the  provisions  codified  at  19  CFR  Part 
351  (1998). 


The  Petition 

On  September  30. 1998.  the 
Department  of  Commerce  ("the 
Department")  received  petitions  filed  in 
proper  form  by  Bethlehem  Steel 
Corporation,  U.S.  Steel  Group  (a  unit  of 
USX  Corporation),  Ispat  Inland  Steel. 
LTV  Steel  Company,  National  Steel 
Company,'  California  Steel  Industries, 
Gallatin  Steel  Company,  Geneva  Steel, 
Gulf  States  Steel.  IPSCO  Steel,  Steel 
Dynamics,  Weirton  Steel  Corporation, 
Iiidependent  Steel  workers  Union,  and 
United  Steelworkers  of  America 
(collectively  petitioners).  The 
Department  received  supplemental 
information  to  the  petitions  on  October 
9, 1998. 

In  accordance  with  section  732(b)  of 
the  Act.  petitioners  allege  that  imports 
of  certain  hot-rolled  flat-rolled  carbon- 
quality  steel  products  ("hot-rolled 
steel")  from  Japan.  Brazil,  and  the 
Russian  Federation  ("Russia")  are  being, 
or  are  likely  to  be,  sold  in  the  United 
States  at  less  than  fair  value  within  the 
meaning  of  section  731  of  the  Act,  and 
that  sudi  imports  are  materially  injuring 
an  industry  in  the  United  States. 

The  Department  finds  that  petitioners 
filed  these  petitions  on  behalf  of  the 
domestic  industry  because  they  are 
interested  parties  as  defined  in  sections 
771(9)(C)  and  (D)  of  the  Act  and  they     — 
have  demonstrated  sufficient  industry 
support  with  respect  to  each  of  the 
antidumping  investigations  they  are 
requesting  the  Department  to  initiate 
[see  Determination  of  Industry  Support 
for  the  Petition  below). 

Scope  of  Investigations 

For  purposes  of  this  investigation,  the 
products  covered  are  certain  hot-rolled 
flat-rolled  carbon-quality  steel  products 
of  a  rectangular  shape,  of  a  width  of  0.5 
inch  or  greater,  neither  clad,  plated,  nor 
coated  with  metal  and  whether  or  not 
painted,  varnished,  or  coated  with 
plastics  or  other  non-metallic 
substances,  in  coils  (whether  or  not  in 
successively  superimposed  layers) 
regardless  of  thickness,  and  in  straight 
lengths,  of  a  thickness  less  than  4.75 
mm  and  of  a  width  measuring  at  least 
10  times  the  thickness.  Universal  mill 
plate  [i.e.,  flat-rolled  products  rolled  on 
four  faces  or  in  a  closed  box  pass,  of  a 
width  exceeding  150  mm  but  not 
exceeding  1250  mm  and  of  a  thickness 
of  not  less  than  4  mm.  not  in  coils  and 
without  patterns  in  relief)  is  not 
included  within  the  scope  of  these 
investigations. 

Specifically  included  in  this  scope  are 
vacuum  degassed,  fully  stabilized 


<  National  Steel  is  not  a  petitioner  in  the  lapan 
case. 


56608 


Federal  Register /Vol.  63,  No.  204 /Thursday.  October  22,  1998 /Notices 


(commonly  referred  to  as  interstitial-free 
("IF"))  steels,  high  strength  low  alloy 
("HSLA")  steels,  and  the  substrate  for 
motor  lamination  steels.  IF  steels  are 
recognized  as  low  carbon  steels  with 
micro-alloying  levels  of  elements  such 
as  titanium  and/or  niobium  added  to 
stabilize  carbon  and  nitrogen  elements. 
HSLA  steels  are  recognized  a?steels 
with  micro-alloying  levels  of  elements 
such  as  chromium,  copper,  niobium, 
titanium,  vanadium,  and  molybdenum. 
The  substrate  for  motor  lamination 
steels  contains  micro-alloying  levels  of 
elements  such  as  silicon  and  aluminum. 

Steel  products  to  be  included  in  the 
scope  of  this  investigation,  regardless  of 
HTSUS  definitions,  are  products  in 
which:  1)  iron  predominates,  by  weight, 
over  each  of  the  other  contained 
elements,  2)  the  carbon  content  is  2 
percent  or  less,  by  weight,  and  3)  none 
of  the  elements  listed  below  exceeds  the 
quantity,  by  weight,  respectively 
indicated: 

1.80  percent  of  manganese,  or 

1.50  percent  of  silicon,  or 

1.00  percent  of  copper,  or 

0.50  percent  of  aluminum,  or 

1.25  percent  of  chromium,  or 

0.30  percent  of  cobalt,  or 

0.40  percent  of  lead,  or 

1.25  percent  of  nickel,  or 

0.30  percent  of  tungsten,  or 

0.012  percent  of  boron,  or 

0.10  percent  of  molybdenum,  or 

0.10  percent  of  niobium,  or 

0.41  percent  of  titanium,  or 
.    0.15  percent  of  vanadium,  or 

0.15  percent  of  zirconium. 

All  products  that  meet  the  written 
physical  description,  and  in  which  the 
chemistry  quantities  do  not  exceed  any 
one  of  the  levels  listed  above,  are  within 
the  scope  of  this  investigation  unless 
otherwise  excluded.  The  following 
products,  by  way  of  example,  are 
outside  and/or  specifically  excluded 
from  the  scope  of  this  investigation: 

•  Alloy  hot-rolled  steel  products  in 
which  at  least  one  of  the  chemical 
elements  exceeds  those  listed  above 
(including  e.g.,  ASTM  speciHcations 
A543.  A387.  A514.  A517,  and  A506). 

•  SAE/AISI  grades  of  series  2300  and 
higher. 

•  Ball  bearing  steels,  as  defined  in  the 
HTSUS. 

•  Tool  steels,  as  deHned  in  the 
HTSUS. 

•  Silico-manganese  (as  defined  in  the 
HTSUS)  or  silicon  electrical  steel  with 

a  silicon  level  exceeding  1.50  percent. 

•  ASTM  specifications  A710  and 
A736. 

•  USS  abrasion-resistant  steels  (USS 
AR  400.  USS  AR  500). 

The  merchandise  subject  to  these 
investigations  is  classified  in  the 


Harmonized  Tariff  Schedule  of  the 
United  States  (HTSUS)  at  subheadings: 
7208.10.15.00,  7208.10.30.00, 
7208.10.60.00,  7208.25.30.00. 
7208.25.60.00,  7208.26.00.30. 
7208.26.00.60,  7208.27.00.30, 
7208.27.00.60,  7208.36.00.30. 
7208.36.00.60,  7208.37.00.30. 
7208.37.00.60.  7208.38.00.15. 
7208.38.00.30,  7208.38.00.90. 
7208.39.00.15,  7208.39.00.30, 
7208.39.00.90.  7208.40.60.30. 
7208.40.60.60.  7208.53.00.00. 
7208.54.00.00,  7208.90.00.00, 
7210.70.30.00,  7210.90.90.00, 
7211.14.00.30.  7211.14.00.90, 
7211.19.15.00,  7211.19.20.00. 
7211.19.30.00,  7211.19.45.00. 
7211.19.60.00,  7211.19.75.30, 
7211.19.75.60,  7211.19.75.90. 
7212.40.10.00.  7212.40.50.00, 
7212.50.00.00.  Certain  hot-rolled  flat- 
rolled  carbon-quality  steel  covered  by 
this  investigation,  including:  vacuum 
degassed,  fully  stabilized;  high  strength 
low  alloy:  and  the  substrate  for  motor 
lamination  steel  may  also  enter  under 
the  following  tariff  numbers: 
7225.11.00.00,  7225.19.00.00. 
7225.30.30.50.  7225.30.70.00, 
7225.40.70.00.  7225.99.00.90. 
7226.11.10.00,  7226.11.90.30. 
7226.11.90.60.  7226.19.10.00. 
7226.19.90.00.  7226.91.50.00, 
7226.91.70.00,  7226.91.80.00,  and 
7226.99.00.00.  Although  the  HTSUS 
subheadings  are  provided  for 
convenience  and  Customs  purposes,  the 
written  description  of  the  merchandise 
under  investigation  is  dispositive. 

During  our  review  of  the  petition,  we 
discussed  the  scope  with  the  petitioners 
to  ensure  that  the  scope  in  the  petition 
accurately  reflects  the  product  for  which 
the  domestic  industry  is  seeking  relief. 
Moreover,  as  we  discussed  in  the 
preamble  to  the  Deparunent's 
regulations  (62  FR  27323),  we  are  setting 
aside  a  period  for  parties  to  raise  issues 
regarding  product  coverage.  In 
particular,  we  seek  comments  on  the 
specific  levels  of  alloying  elements  set 
out  in  the  description  above,  the  clarity 
of  grades  and  specifications  excluded  by 
example  from  the  scope,  and  the 
physical  and  chemical  description  of 
the  product  coverage.  The  Department 
encourages  all  parties  to  submit  such 
comments  by  November  4, 1998. 
Comments  should  be  addressed  to 
Import  Administration's  Central 
Records  Unit  at  Room  1870,  U.S. 
Department  of  Commerce,  14th  Street 
and  Constitution  Avenue.  NW, 
Washington,  D.C.  20230.  The  period  of 
scope  consultations  is  intended  to 
provide  the  Department  with  ample 
opportunity  to  consider  all  conunents 


and  consult  with  parties  prior  to  the 
issuance  of  the  preliminary 
determination. 

Determination  of  Industry  Support  for 
the  Petition 

Section  732(b)(1)  of  the  Act  requires 
that  a  ;>etition  be  filed  on  behalf  of  the 
domestic  industry.  Section  732(c)(4)(A) 
of  the  Act  provides  that  a  petition  meets 
this  requirement  if  the  domestic 
producers  or  workers  who  support  the 
petition  account  for:  (1)  at  least  25 
percent  of  the  total  production  of  the 
domestic  like  product;  and  (2)  more 
than  50  percent  of  the  production  of  the 
domestic  like  product  produced  by  that 
portion  of  the  industry  expressing 
support  for,  or  opposition  to,  the 
petition. 

Section  77l(4)(A)  of  the  Act  defines 
the  "industry"  as  the  producers  of  a 
domestic  like  product.  Thus,  to 
determine  whether  the  petition  has  the 
requisite  industry  support,  the  statute 
directs  the  Department  to  look  to 
producers  and  workers  who  produce  the 
domestic  like  product.  The  International 
Trade  Commission  (ITC).  which  is 
responsible  for  determining  whether 
"the  domestic  industry"  has  been 
injured,  must  also  determine  what 
constitutes  a  domestic  like  product  in 
order  to  define  the  industry.  While  both 
the  Etepartment  and  the  ITC  must  apply 
the  same  statutory  definition  regarding 
the  domestic  like  product  (section 
771(10)  of  the  Act),  they  do  so  for 
difierent  purposes  and  pursuant  to 
separate  and  distinct  authority.  In 
addition,  the  Department's 
determination  is  subject  to  limitations  of 
time  and  information.  Although  this 
may  resuh  in  diffierent  definitions  of  the 
like  product,  such  differences  do  not 
render  the  decision  of  either  agency 
contrary  to  the  law.' 

Section  771(10)  of  the  Act  defines  the 
domestic  like  product  as  "a  product 
which  is  like,  or  in  the  absence  of  like, 
most  similar  in  characteristics  and  uses 
with,  the  article  subject  to  an 
investigation  under  this  title."  Thus,  the 
reference  point  from  which  the 
domestic  like  product  analysis  begins  is 
"the  article  subject  to  an  investigation," 
I.e.,  the  class  or  kind  of  merchandise  to 
be  investigated,  which  normally  will  be 
the  scope  as  defined  in  the  petition. 
Moreover,  petitioners  do  not  offer  a 
definition  of  domestic  like  product 


•*  See  Algoma  Steel  Corp.  Ltd..  v.  United  States. 
68S  F.  Supp.  639.  642-44  (OT  1988):  High 
Information  Content  Flat  Panel  Displays  and 
Display  Glass  Therefore  from  fa  pan:  Final 
Determination:  Hescission  of  Investigation  and 
Partial  Dismissal  of  Petition.  S6  FR  32376.  32380- 
81  (July  16.  1991). 


Federal  Register /Vol.  63,  No.  204 /Thursday,  October  22,  1998 /Notices 


56609 


distinct  from  the  scope  of  the 
investigation. 

In  this  case,  "the  article  subject  to 
investigation"  includes  certain  products 
which  have  not  previously  been 
included  within  the  scope  of 
investigations  involving  hot-rolled 
carbon  steel  products.  To  this  end,  the 
Department  has  reviewed  reasonably 
available  information  to  determine 
whether  the  products  within  the  scope 
of  the  investigation  constitute  one  or 
more  than  one  domestic  like  product(s). 

Some  steel  products  classified  as  alloy 
steels  based  on  the  HTSUS  are 
recognized  as  carbon  steels  by  the 
industry  and/or  the  marketplace.  For 
example.  The  Book  of  Steel,  a  1996 
publication  by  SoUac,  a  flat-rolled  steel 
division  of  Usinor,  one  of  the  largest 
steel  companies  in  the  world,  identifies 
HSLA,  IF,  and  motor  lamination  steels 
as  falling  within  categories  of  plain 
carbon  sheet  steels  (see  chapters  44. 45 
and  52).  Also,  Carbon  and  Alloy  Steels, 
published  in  1996  by  ASM 
International,  a  major  materials  society, 
indicates  that  HSLA  steels  are  not 
considered  to  be  alloy  steels,  but  are  in 
fact  similar  to  as-rolled  mild-carbon 
steel  and  are  generally  priced  by 
reference  to  the  base  price  for  carbon 
steels  [see  page  29).  Carbon  and  Alloy 
Steels  also  distinguishes  between 
caifoon-boron  and  alloy-boron  steels:  the 
former  may  contain  boron  at  levels 
which  would  classify  it  as  alloy  under 
the  HTSUS.  but  would  not  classify  it  as 
an  alloy  steel  commercially  because, 
unlike  the  alloy-boron  steels,  higher 
levels  of  other  alloying  elements  are  not 
specified  [see,  e.g.,  pages  159  and  161). 

We  discussed  these  issues  with 
representatives  of  the  International 
Trade  Commission  ("ITC")  and  the 
ITA's  Office  of  Trade  Development. 
Other  than  the  fact  that  the  AISI 
technically  defines  alloy  steels  based  on 
alloy  levels  comparable  to  those  in  the 
HTSUS,  none  of  the  agency 
representatives  cited  reasons  why  the 
products  in  question  might  be  treated  as 
distinct  from  hot-rolled  carbon  steels. 
Regarding  the  AISI  classification,  the 
ITC  representatives  noted  that  their 
initial  research  indicates  that  various 
companies,  in  reporting  shipment  data 
by  chemical  category  (e.g.,  carbon  or 
alloy)  to  the  AISI,  categorized  steels 
such  as  those  in  question  as  carbon 
steels  even  if  they  fit  the  AISI  (and 
HTSUS)  definition  of  alloy  steel.  See 
Attachment  to  the  Initiation  Checklist, 
Re:  Industry  Support,  October  15,  J  998. 

Thyssen  Inc.,  an  importer  and 
interested  party  in  this  proceeding,  filed 
conunents  with  the  Department  on 
October  8. 1998.  and  on  October  13. 
1998.  alleging  that  deficiencies  in 


petitioners'  domestic  like  product 
analysis  undermine  petitioners' 
allegation  of  industry  support.  First, 
Thyssen  argues  that  petitioners  have  not 
clearly  defined  the  scope,  specifically 
with  regard  to  the  inclusion  of  certain 
alloy  steel  within  the  product 
description,  and,  that  as  a  result, 
petitioners'  claims  regarding  industry 
support  are  called  into  question.  The 
Department  has  clarified  the  language 
used  in  the  "Scope  of  Investigation" 
section  above.  In  addition  to  the 
research  discussed  above,  the 
Department  has  determined  that,  with 
respect  to  certain  steel  products,  such  as 
high-strength  low-alloy  steel,  industry 
sources  indicate  that  these  steel 
products  are  manufactured  by  similar 
processes,  are  priced  from  similar  bases, 
are  marketed  in  comparable  ways,  and 
are  used  for  similar  applications.  See 
the  Attachment  to  the  Initiation 
Checklist,  Re:  Industry  Support,  October 
15,  1998.  For  these  reasons,  the 
Department  determines  that  for 
purposes  of  these  investigations,  the 
domestic  like  product  definition  is  the 
single  domestic  like  product  defined  in 
the  "Scope  of  the  Investigation"  section 
above. 

Thyssen  also  argues  that  including 
cut-to-length  sheet  and  strip  products  in 
the  scope  calls  into  question  petitioners' 
industry  support  allegations.  Thyssen 
asserts  that  petitioners  do  not  produce 
cut-to-length  sheet  and  strip  in  any 
significant  quantities,  and  that,  in 
ongoing  investigations  of  stainless  steel 
sheet  and  strip,  petitioners  (including 
certain  of  the  same  petitioning  domestic 
producers  as  in  these  carbon  hot-rolled 
investigations)  have  argued  that  cut-to- 
length  sheet  and  strip  is  a  downstream 
product,  and  therefore  not  encompassed 
within  the  same  domestic  like  product 
as  sheet  and  strip  in  coils.  However,  in 
recent  cases  the  Department  has  not 
treated  cut-to-length  carbon  sheet  and 
strip  as  a  separate  like  product  frt>m 
other  carbon  hot-rolled  merchandise 
(see,  e.g..  Notice  of  Preliminary 
Determination  of  Sales  at  Less  Than 
Fair  Value:  Certain  Cold  Rolled  Carbon 
Steel  Flat  Products  from  Argentina,  58 
FR  7066  (February  4. 1993)  and  Notice 
of  Final  Determination  of  Sales  at  Less 
Than  Fair  Value:  Certain  Cold-Rolled 
Carbon  Steel  Flat  Products  from 
Argentina,  58  FR  37062,  37063  (July  9. 
1993)  (collectively,  "Flat  Products  from 
Argentina").  Furthermore,  the 
classification  of  cut-to-length  sheet  and 
strip  as  a  "downstream"  product, 
relative  to  coiled  sheet  and  strip,  is  not 
itself  an  indication  that  the  latter  should 
be  considered  a  different  like  product 
from  the  former.  It  has  not  been 


established  that  the  additional 
processing  stage  (cutting  to  length)  has 
an  effect  upon  the  typical  ultimate  uses, 
costs,  prices,  or  marketing  associated 
with  these  products  which  is  significant 
enough  to  result  in  their  classification  as 
a  separate  like  product.  The  earlier 
investigations  involving  Flat  Products 
from  Argentina,  the  Department 
considered  the  cut-to-length  versus 
coiled  distinction  as  relatively 
unimportant  in  its  product  matching 
hierarchy,  and  there  is  no  evidence 
suggesting  that  such  treatment  would  no 
loiter  be  appropriate. 

Thyssen  also  argues  that  including 
pickled  and  oiled  coiled  sheet  in  the 
scope  calls  into  question  petitioners' 
industry  support  allegations.  Thyssen 
asserts  that  petitioners  internally 
consume  coils  that  they  have  pickled 
and  oiled,  and  that  this  should  be  taken 
into  account  in  the  Department's 
determination  of  the  level  of  industry 
support  accounted  for  by  petitioners. 
However.  Thyssen  has  presented  no 
legal  argument  for  distinguishing,  in  the 
context  of  an  industry  support 
determination,  between  internally  and 
externally  consumed  products,  and  we 
find  no  basis  here  for  such  a  distinction. 
For  a  further  description  of  this 
methodology,  see  Attachment  to  the 
Initiation  Checklist,  Re:  Industry 
Support,  October  15,  1998.  Furthermore, 
as  in  the  case  of  cut-to-length  sheet  and 
strip,  the  Department,  in  recent  cases, 
has  not  treated  pickled  and  oiled  carbon 
steel  coils  as  separate  Uke  products  from 
other  carbon  hot-rolled  merchandise 
(see,  e.g..  Flat  Products  from  Argentina). 
Thyssen  has  provided  no  evidence  that 
the  additional  processing  stage  (pickling 
and  oiling)  has  an  effect  upon  the 
typical  ultimate  uses,  costs,  prices,  or 
marketing  associated  with  these 
products  significant  enough  to  result  in 
their  classification  as  a  separate  like 
product.  In  the  earUer  investigations 
involving  Flat  Products  from  Argentina, 
the  Department  considered  the  pickled 
versus  not  pickled  distinction  as 
relatively  unimportant  in  its  product 
matching  hierarchy,  and  there  is  no 
evidence  suggesting  that  such  treatment 
would  no  longer  be  appropriate. 

Thyssen  also  argues  that  the  inclusion 
in  the  scope  of  hot-rolled  sheet  and  strip 
in  widths  less  than  600  mm  calls  into 
question  petitioners'  industry  support 
allegations.  Thyssen  asserts  that 
petitioners  do  not  produce  these  narrow 
products  domestically.  As  in  the  case  of 
cut-to-length  sheet  and  strip,  the 
Department  has  not  in  recent  cases 
treated  such  narrower  products  as 
separate  like  products  from  other  carbon 
hot-rolled  merchandise  (see,  e.g..  Flat 
Products  from  Argentina).  Furthwmore. 
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Thyssen  has  provided  no  evidence  or 
information  that  the  variation  in 
processing  (whether  it  is  slitting  wider 
coils,  or  rolling  more  narrow  coils)  has 
an  effect  upon  the  typical  ultimate  uses, 
costs,  prices,  or  marketing  associated 
with  these  products  signiHcant  enough 
to  result  in  their  classification  as  a 
separate  like  product.  In  the  earlier 
investigations  involving  Flat  Products 
from  Argentina,  the  Department 
considered  the  width  of  products  as 
unimportant  in  its  product  matching 
hierarchy,  and  there  is  no  evidence 
suggesting  that  such  treatment  would  no 
longer  be  appropriate. 

Based  on  our  analysis  of  the 
information  and  arguments  presented  to 
the  Department  and  the  information 
independently  obtained  and  reviewed 
by  the  Department,  we  have  determined 
that  there  is  a  single  domestic  like 
product  which  is  deflned  as  stated  in 
the  "Scope  of  Investigation"  section 
above.  Moreover,  the  Department  has 
determined  that  the  petitions  (and 
subsequent  amendments)  and 
supplemental  information  obtained 
through  Department  research  contain 
adequate  evidence  of  industry  support 
and,  therefore,  polling  is  unnecessary 
{see  Attachment  to  the  Initiation 
Checklist,  Re:  Industry  Support,  October 
15, 1998).  For  Japan.  Brazil,  and  Russia, 
petitioners  established  industry  support 
representing  over  50  percent  of  total 
production  of  the  domestic  like  product. 

Accordingly,  the  Department 
determines  that  these  petitions  are  flled 
on  behalf  of  the  domestic  industry 
within  the  meaning  of  section  732(b)(1) 
of  the  Act. 

Export  Price  and  Normal  Value 

The  following  are  descriptions  of  the 
allegations  of  sales  at  less  than  fair  value 
upon  which  our  decisions  to  initiate 
these  investigations  are  based.  Should 
the  need  arise  to  use  any  of  this 
information  in  our  preliminary  or  final 
determinations  for  purposes  of  facts 
available  under  section  776  of  the  Act, 
we  may  re-examine  the  information  and 
revise  the  margin  calculations,  if 
appropriate. 

Japan 

The  petitioners  identiHed  Nippon 
Steel  Corporation,  NKK  Corporation, 
Kawasaki  Steel  Corporation,  Kobe  Steel, 
Ltd..  Sumitomo  Metal  Industries,  Ltd., 
and  Nisshin  Steel  Co..  Ltd.  as  possible 
exporters  of  hot-rolled  steel  from  Japan. 
The  petitioners  further  identified  these 
exporters  as  the  primary  producers  of 
subject  merchandise  in  Japan.  The 
petitioners  based  export  price  (EP)  for 
Nippon  and  NKK  on  a  U.S.  price 
offering  for  the  Hrst  sales  to  unafTi  Hated 


purchasers  in  August  1998.  According 
to  petitioners,  these  two  producers 
account  for  approximately  60  percent  of 
exports  to  the  United  States  during  the 
July  1997  to  June  1998  time  period. 
Because  the  terms  of  Nippon  and  NKK's 
U.S.  sales  were  delivered  to  the  U.S. 
customer,  the  petitioners  calculated  a 
net  U.S.  price  by  subtracting  estimated 
costs  for  shipment  from  the  factory  in 
Japan  to  the  port  of  export  (from  foreign 
market  research).  In  addition,  the 
petitioners  subtracted  ocean  freight  and 
insurance,  unloading  charges,  and 
wharfage  (from  official  U.S.  tariff  rates 
and  official  U.S.  import  statistics),  U.S. 
trading  company  mark-ups  (from  an 
industry  expert's  affidavit),  Japanese 
trading  company  mark-ups  (b-om  foreign 
market  research),  and  estimated  costs 
for  U.S.  import  duties  and  fees  (both 
from  the  1997  HTSUS  schedule). 

With  respect  to  normal  value  ("NV"), 
petitioners  stated  that  the  volume  of 
Japanese  home  market  sales  was 
sufficient  to  form  a  basis  for  normal 
value,  pursuant  to  section 
773(a)(l)(C)(ii)  of  the  Act.  Petitioners 
obtained  gross  unit  prices  (from  foreign 
market  research)  for  the  products 
offered  for  sale  to  customers  in  Japan 
which  are  either  identical  or  similar  to 
those  sold  to  the  United  States. 
Petitioners  adjusted  these  prices  by 
subtracting  estimated  average  delivery 
costs,  packaging  expenses,  and  credit 
expenses  (b-om  foreign  market  research). 
Petitioners  provided  information  in  the 
petition  demonstrating  reasonable 
grounds  to  believe  or  suspect  that  sales 
of  hot-rolled  steel  in  the  home  market 
were  made  at  prices  below  the  cost  of 
production  ("COP"),  within  the 
meaning  of  section  773(b)  of  the  Act, 
and  requested  that  the  Department 
conduct  a  country- wide  sales  below  cost 
investigation.  Because  the  home  market 
sales  prices  used  in  the  petition  were 
below  the  calculated  COP,  pursuant  to 
sections  773(a)(4)  and  773(e)  of  the  Act, 
the  petitioners  based  NV  for  these  sales 
in  Japan  on  constructed  value  ("CV"). 

Pursuant  to  section  773(e)  of  the  Act, 
CV  consists  of  the  cost  of  materials, 
fabrication,  other  processing  (i.e.,  cost  of 
manufacturing  ("COM"))  and  selling, 
general,  and  administrative  expenses 
("SG&A")  and  profit.  To  calculate  COM 
and  SG&A,  the  petitioners  relied  on 
market  research  data.  Nippon  and 
NKK's  1997/1998  financial  statements, 
and  their  own  production  experience, 
adjusted  for  known  diff'erences  between 
costs  incurred  to  produce  hot-rolled 
steel  in  the  United  States  and  in  the 
foreign  market.  The  petitioners  added  to 
CV  an  amount  for  profit  obtained  bxim 
Nippon  and  NKK's  1997/1998  financial 


statements.  We  relied  on  the  cost  data 
contained  in  the  petition. 

The  estimated  dumping  margins  in 
the  petition,  based  on  a  comparison 
between  Nippon  and  NKK's  U.S.  prices 
and  CV,  are  56.09  percent  and  64.11 
percent,  respectively.  Although 
petitioners  found  that  the  home  market 
sales  prices  used  in  the  petition  were 
below  the  calculated  COP,  petitioners 
also  compared  Nippon  and  NKK's  U.S. 
prices  to  these  same  home  market 
prices,  and  on  that  basis  calculated 
estimated  dumping  margins  of  27.20 
percent  and  28.25  percent,  respectively. 

Brazil 

The  petitioners  identified  Cia  Acos 
Especiais  Itabira  ("Acesita"),  Cia 
Siderurgica  Paulista.  ("Cosipa"),  Cia 
Siderurgica  Nacional  ("CSN"),  and 
Usinas  Siderurgica  de  Minais  Gerais, 
S.A.  ("Usiminas")  as  possible  exporters 
of  hot-rolled  carbon  steel  from  Brazil. 
The  petitioners  further  identified  these 
exporters  as  the  primary  producers  of 
subject  merchandise  in  Brazil.  The 
petitioners  based  EP  on  a  U.S.  price 
o^er  horn  one  Brazilian  producer  for  a 
sale  to  an  unaffiliated  U.S.  purchaser  in 
July  1998.  Two  other  price  quotes  for 
February  1998  and  March  1998  were 
obtained  by  petitioners'  sales  personnel 
in  the  course  of  sales  calls  to  customers 
and  recorded  contemporaneously  as 
part  of  their  respective  sales  reports. 
Both  parties  provided  afndavits 
attesting  to  the  validity  of  the  two 
quotes.  The  terms  for  all  three  prices 
were  FOB  U.S.  dock.  For  the  July  1998 
price,  the  petitioners  believe  that  the 
quoted  price  includes  barge  freight, 
loading  and  handling  charges  from  the 
boat  to  the  barge,  port  charges  (based  on 
the  commercial  experience  of  a 
domestic  producer),  import  duties,  and 
CIF  charges.  Import  duties  and  CIF 
charges  for  all  three  prices  were  taken 
directly  from  the  Commerce  Department 
IM-145  import  statistics  ("IM-145 
reports")  for  entries  during  the  first  six 
months  of  1998  (the  most  recent  period 
for  which  data  was  available).  For  the 
price  quote  obtained  in  February  1998. 
the  petitioners  also  deducted  truck 
freight  (the  ultimate  destination  was 
inland),  barge  freight,  and  port  and 
handling  costs  (based  on  the 
commercial  experience  of  a  domestic 
producer).  For  the  price  quote  obtained 
in  March  1998  petitioners  also  deducted 
port  and  unloading  charges,  and  foreign 
inland  freight.  The  adjustments  to  EP  for 
these  March  1998  sale  items  were 
calculated  in  the  same  way  as  the  other 
two  U.S.  prices,  with  the  exception  of 
port  charges,  which  were  based  on  the 
most  current  port  tari^s  at  the  quoted 
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port  of  entry,  rather  than  the  experience 
of  a  domestic  producer. 

In  addition,  petitioners  chose  as  the 
basis  of  EP  the  average  customs  value 
for  each  of  the  HTSUS  categories 
containing  imports  of  subject  hot-rolled 
steel  from  Brazil  that  matched  the 
characteristics  of  the  products  for  which 
NVs  were  obtained.  Petitioners  maintain 
that  since  both  importers  and  exporters 
are  required  to  report  accurately  the 
customs  values  reported  in  the  IM-145 
(see  19  U.S.C.  1401  and  19  CFR 
152.101),  the  values  for  hot-rolled  steel 
in  the  IM-145  approximate  the  FOB 
price  of  the  merchandise,  packaged  and 
ready  for  delivery  at  the  foreign  port. 

With  respect  to  NV,  the  petitioners 
used  home  market  prices  for  hot-rolled 
steel  obtained  from  foreign  market 
research  consultants.  The  prices  used  in 
the  calculation  of  NV  were  ex-factory 
prices,  for  cash,  exclusive  of  taxes.  "The 
foreign  market  research  consultants 
provided  petitioners  with  a  range  of 
price  quotes  for  the  subject  merchandise 
ht>m  service  centers  and  stockholders. 
Since  the  Department  must  use  specific 
prices  in  its  calculations,  we  used  the 
highest  price  quote  within  the  range 
provided  by  the  market  research 
consultants  (see  Memorandum  to  the 
File.  October  15, 1998).  Because  the 
entire  range  of  these  quotes  is  below 
cost,  this  was  the  conservative  path.  No 
other  adjustments  were  required.  For 
the  calculation  of  dumping  margins, 
petitioners  identified  the  matching 
HTSUS  item  for  each  home  market 
product.  Petitioners  provided 
information  in  the  petition 
demonstrating  reasonable  grounds  to 
believe  or  suspect  that  sales  of  hot- 
rolled  steel  in  the  home  market  were 
made  at  prices  below  the  COP,  within 
the  meaning  of  section  773(b)  of  the  Act, 
and  requested  that  the  Department 
conduct  a  country-wide  sales  below  cost 
investigation. 

In  those  instances  in  which  home 
market  prices  in  the  petition  were  below 
the  producer's  COP,  petitioners  based 
NV  on  CV.  pursuant  to  sections 
773(a)(4)  and  773(e)  of  the  Act.  Pursuant 
to  section  773(e)  of  the  Act,  CV  consists 
of  the  cost  of  materials,  fabrication, 
other  processing  (i.e..  COM).  SG&A.  and 
profit.  To  calculate  COM,  petitioners 
relied  on  one  U.S.  producer's  COM  of 
hot-rolled  steel  during  the  first  half  of 
1998.  The  sole  exception  was  for  the 
costs  associated  with  the  electric  arc 
furnace  ("EAF")  production  of  liquid 
steel,  which  were  based  on  the  costs  of 
a  different  U.S.  plant  because  the 
producer's  plant  does  not  have  an  EAF. 
Because  we  could  find  no  indication 
that  the  Brazilian  producer  used  an 
EAF.  nor  any  other  steel  production 


process  other  than  basic  oxygen 
furnaces  (BOF),  we  adjusted  the 
petitioner's  computed  COMs  to  reflect 
the  costs  of  only  the  BOF  production 
methodology.  Where  appropriate,  the 
U.S.  producer's  costs  were  adjusted  for 
known  differences  between 
manufacturing  costs  in  the  U.S.  and 
Brazil.  Petitioners  valued  the  major 
inputs  in  hot-rolled  steel  production 
based  on  the  per  unit  values  reported  in 
foreign  market  research  material. 
Material  and  labor  usage  factors  were 
based  on  the  experience  of  the  two 
aforementioned  U.S.  production  plants. 
Petitioners  calculated  company-specific 
SG&A  and  financial  cost  ratios  baised  on 
the  ratios  of  SG&A  and  financial 
expenses  to  COGS,  as  reported  in  one  of 
the  Brazilian  company's  1997  financial 
statement.  Petitioners  derived  a 
company-specific  profit  ratio  from  the 
same  company  based  on  the  ratio  of 
profit  to  fully-loaded  COP.  as  reported 
in  the  company's  1997  financial 
statement. 

The  petitioners  calculated  estimated 
dumping  margins  for  price-to-price 
comparisons  ranging  from  30.11  percent 
to  85.71  percent.  The  estimated 
dumping  margins  based  on  comparison 
of  CV  to  U.S.  prices  is  41.56  percent  to 
67.04  percent. 

Russia 

The  petitioners  identified  AmurSteel, 
Chusovskoy  Iron  and  Steel  Works, 
Gorkovsky  Metallurgichesky  Zavod,    ~ 
Magnitogorskiy  Metallurgischeskiy 
Kombinat  ("Magnitogorskiy"),  Mechel. 
Nosta,  Novosibprokat  Joint-Stock  Co.. 
JSC  Severstal  ("Severstal"),  Kuznetskiy 
Met  Kombinat  ("Kuznetsk").  Lysva 
Metallurgical  Plant.  Novo  Lipetsk  Met 
Kombinat  ("Novolipetsk"). 
Sbchelkovsky  Sheet  Rolling  Mill. 
Taganrog  Iron  and  Steel  Works. 
Tulachermet,  Volgograd  Steel  Works 
("Red  October"),  and  Zapsib  Met 
Kombinat  ("West  Siberian")  as  possible 
exporters  of  hot-rolled  steel  from  Russia. 
The  petitioners  further  identified  three 
of  these  producers  (Novolipetsk, 
Severstal,  and  Magnitogorskiy)  as  the 
primary  producers  of  subject 
merchandise  in  Russia. 

The  petitioners  based  EP  for  these 
three  companies  on  two  methods:  (1) 
Import  values  declared  to  the  U.S. 
Customs  Service:  and  (2)  actual  U.S. 
selling  prices  known  to  petitioners 
based  on  affidavits  provided  by  U.S. 
importers.  In  calculating  import  values 
declared  to  the  U.S.  Customs  Service, 
petitioners  used  the  HTSUS  categories 
which  represent  the  import  categories 
with  the  largest  volumes  of  imports 
from  Russia  and  which  contained  only 
subject  merchandise  [e.g..  7208.37.0060. 


7208.38.0030.  7208.38.0090. 
7208.39.0030.  and  7208.39.0090). 
Petitioners  deducted  foreign  inland 
freight  from  the  customs  values  in  order 
to  obtain  ex-factory  prices.  In  order  to 
calculate  foreign  inland  freight, 
petitioners  used  Indian  barge  rates  and 
Brazilian  rail  rates  because  they  were 
the  only  appropriate  public  figures 
reasonably  available  to  the  petitioners. 
Petitioners  used  the  Indian  barge  rate 
because  the  per-capita  GNP  of  India  is 
much  closer  to  Russia's  GNP  than  U.S. 
GNP  is  and  because  they  found  barge 
rates  for  India  that  revealed  the 
information  needed  to  permit 
calculation  of  a  rate  in  dollars-per-ton. 
Further,  petitioners  stated  that  only  for 
Brazil  could  they  find  data  on  rail  rates 
which  would  permit  the  calculation  of 
rail  freight  costs  in  dollars-per-ton. 
Based  on  the  information  presented  by 
petitioners,  we  believe  that  the  use  of 
Indian  barge  and  Brazilian  rail  rates 
represents  information  reasonably 
available  to  petitioners  and  is  acceptable 
for  purposes  of  initiation  of  this 
investigation. 

In  order  to  calculate  actual  U.S. 
selling  prices  known  to  petitioners, 
petitioners  relied  on  11  U.S.  sales 
offerings  to  unaffiliated  purchasers.  A 
net  U.S.  price  was  derived  by 
subtracting  amounts  attributed  to 
foreign  inland  freight  [see  paragraph 
above  for  a  description  of  the 
methodology),  U.S.  delivery,  where 
appropriate  (from  an  industry  expert's 
affidavit),  CIF  charges  (from  official  U.S. 
import  statistics),  and  duties,  where 
appropriate  (from  official  U.S.  import 
statistics). 

Petitioners  asserted  that  Russia  is  a 
non-market  economy  country  ("NME") 
to  the  extent  that  sales  or  offers  for  sale 
of  such  or  similar  merchandise  in 
Russia  or  to  third  countries  do  not 
permit  calculation  of  normal  value 
under  19  CFR  351.404.  Petitioners, 
therefore,  constructed  a  normal  value 
based  on  the  factors  of  production 
methodology  pursuant  to  section  773(c) 
of  the  Act.  In  previous  investigations, 
the  Department  has  determined  that 
Russia  is  an  NME.  See,  e.g..  Cut-to- 
length  Carbon  Steel  Plate  from  the 
Russian  Federation.  62  FR  61780 
(November  19,  1997)  {"Russian  CTL 
Plate").  In  accordance  with  section 
771(18)(C)(i)  of  the  Act.  the 
presumption  of  NME  status  remains  in 
effect  until  revoked  by  the  Department 
The  presumption  of  NME  status  for 
Russia  has  not  been  revoked  by  the 
Department  and,  therefore,  remains  in 
effect  for  purposes  of  the  initiation  of 
this  investigation.  Accordingly,  the 
normal  value  of  the  product 
appropriately  is  based  on  factors  of 
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production  valued  in  a  surrogate  market 
economy  country  in  accordance  with 
section  773(c)  of  the  Act.  In  the  course 
of  this  investigation,  all  parties  will 
have  the  opportunity  to  provide  relevant 
information  related  to  the  issues  of 
Russia's  NME  status  and  the  granting  of 
separate  rates  to  individual  exporters. 
See,  e.g..  Final  Determination  of  Sales  at 
Less  Than  Fair  Value:  Silicon  Carbide 
from  the  PRC.  59  FR  22585  (May  2. 
1994). 

For  the  normal  value  calculation, 
petitioners  based  the  factors  of 
production,  as  defined  by  section 
773(c)(3)  of  the  Act  (raw  materials, 
labor,  energy  and  capital  cost),  for  hot- 
rolled  steel  on  the  quantities  of  inputs 
used  by  petitioners,  adjusted  for  knowrn 
differences  in  production  efficiencies  on 
the  basis  of  available  information. 
Petitioners  asserted  that  detailed 
information  is  not  available  regarding 
the  quantities  of  inputs  used  by  hot- 
rolled  steel  producers  in  Russia.  Thus, 
they  have  assumed,  for  purposes  of  the 
petition,  that  producers  in  Russia  use 
the  same  inputs  in  the  same  quantities 
as  petitioners,  except  where  a  variance 
from  petitioners'  cost  model  can  be 
justified  on  the  basis  of  available 
information.  Petitioners  argued  that  the 
use  of  petitioners'  factors  is  conservative 
because  the  U.S.  steel  industry  is  more 
efficient  than  the  Russian  steel  industry. 
Based  on  the  information  provided  by 
petitioners,  we  believe  that  petitioners' 
use  of  their  own  adjusted  factors  of 
production  represents  information 
reasonable  available  to  petitioners  and 
is  appropriate  for  purposes  of  initiation 
of  this  investigation. 

Petitioners  selected  Turkey  as  their 
primary  surrogate.  Petitioners  stated 
that  the  per-capita  GNP  of  Turkey 
differs  only  slightly  from  that  of  Russia 
and.  thus,  they  maintain  that  Turkey  is 
the  most  suitable  surrogate  among  the 
potential  surrogates,  because  it  is  at  a 
comparable  level  of  economic 
development  and  is  a  significant 
producer  of  comparable  merchandise  (in 
accordance  with  section  773(c)(4)  of  the 
Act).  Based  on  the  information  provided 
by  petitioners,  we  believe  that 
petitioners'  use  of  Turkey  as  a  surrogate 
country  is  appropriate  for  purposes  of 
initiation  of  this  investigation. 

In  accordance  with  section  773(c)(4) 
of  the  Act,  petitioners  valued  factors  of 
production,  where  possible,  on 
reasonably  available,  public  surrogate 
country  data.  Materials  were  valued 
based  on  Turkish  import  values 
reported  in  USD.  as  published  in  the 
1995  UN  Trade  Commodity  Statistics, 
and  inflated  based  on  U.S.  inflation 
rates.  Labor  was  valued  using  the 
regression-based  wage  rate  for  Russia 


provided  by  the  Department,  in 
accordance  with  19  CFR  351.408(c)(3). 
Electricity  was  valued  using  the  rate  for 
Turkey  published  in  a  quarterly  report 
of  the  OECD's  International  Energy 
Agency  from  the  fourth  quarter  of  1997. 
For  overhead  (exclusive  of 
depreciation),  depreciation.  SG&A  and 
profit,  the  petitioners  applied  rates 
derived  from  the  1997  public  annual 
report  of  a  Turkish  producer  of  subject 
merchandise.  Erdemir.  We  revised  the 
SC&A  ratio  to  exclude  any  non-interest 
generating  assets  in  estimating  short 
term  interest  income  [see  the  Russia: 
Normal  Value  portion  of  the  Initiation 
Checklist)  and  recalculated  NV  and  the 
margins  based  on  this  revision.  Based 
on  the  information  provided  by 
petitioners,  we  believe  that  their 
surrogate  values  represent  information 
reasonably  available  to  petitioners  and 
are  acceptable  for  purposes  of  initiation 
of  this  investigation. 

Based  on  comparisons  of  EP  to  NV, 
calculated  in  accordance  with  section 
773(c)  of  the  Act,  the  calculated 
dumping  margins  for  hot-rolled  steel 
from  Russia  range  from  100.28  to  189.58 
percent. 

Initiation  of  Cost  Investigations 

Pursuant  to  section  773(b)  of  the  Act, 
petitioners  provided  information 
demonstrating  reasonable  grounds  to 
believe  or  suspect  that  sales  in  the  home 
markets  of  Japan  and  Brazil  were  made 
at  prices  below  the  fully  allocated  COP 
and.  accordingly,  requested  that  the 
Department  conduct  a  country-wide 
sales-below-COP  investigation  in 
connection  with  the  requested 
antidumping  investigations  in  Brazil 
and  Japan.  The  Statement  of 
Administrative  Action  ("SAA"). 
submitted  to  the  Congress  in  connection 
with  the  interpretation  and  application 
of  the  URAA.  states  that  an  allegation  of 
sales  below  COP  need  not  be  specific  to 
individual  exporters  or  producers.  SAA, 
H.R.  Doc.  No.  316  at  833  (1994).  The 
SAA.  at  833.  states  that  "Commerce  will 
consider  allegations  of  below-cost  sales 
in  the  aggregate  for  a  foreign  country, 
just  as  Commerce  currently  considers 
allegations  of  sales  at  less  than  fair  value 
on  a  country-wide  basis  for  purposes  of 
initiating  an  antidumping 
investigation." 

Further,  the  SAA  provides  that  "new 
section  773(b)(2)(A)  retains  the  current 
requirement  that  Commerce  have 
'reasonable  grounds  to  believe  or 
suspect'  that  below  cost  sales  have 
occurred  before  initiating  such  an 
investigation. 'Reasonable  grounds' .  .  . 
exist  when  an  interested  party  provides 
specific  factual  information  on  costs  and 
prices,  observed  or  constructed. 


indicating  that  sales  in  the  foreign 
market  in  question  are  at  below-cost 
prices."  Id.  Based  upon  the  comparison 
of  the  adjusted  prices  from  the  petition 
for  the  representative  foreign  like 
products  to  their  costs  of  production,  we 
find  the  existence  of  "reasonable 
grounds  to  believe  or  suspect"  that  sales 
of  these  foreign  like  products  in  both 
Japan  and  Brazil  were  made  below  their 
respective  COPs  within  the  meaning  of 
section  773(b)(2)(A)(i)  of  the  Act. 
Accordingly,  the  Department  is 
initiating  the  requested  country-wide 
cost  investigations  (see  country-specific 
sections  above). 

Fair  Value  Comparisons 

Based  on  the  data  provided  by 
petitioners,  there  is  reason  to  believe 
that  imports  of  hot-rolled  steel  from 
Japan,  Brazil,  and  Russia  are  being,  or 
are  likely  to  be.  sold  at  less  than  fair 
value. 

Critical  Circumstances 

The  petitioners  have  alleged  that 
critical  circumstances  exist.  Petitioners 
have  supported  their  allegations  with 
the  following  information.  For  Russia, 
petitioners  state  that  there  is  a  history  of 
injurious  dumping  because  Chile, 
Indonesia,  and  Mexico  have  imposed 
antidumping  measures  on  hot-rolled 
steel  in  coils  from  Russia.  For  Brazil, 
petitioners  claim  that  there  is  a  history 
of  injurious  dumping  because  Mexico 
has  imposed  antidumping  measures 
against  hot-rolled  sheet  from  Brazil. 

Petitioners  also  have  made  alternative 
claims  that  the  importers  knew  or 
should  have  known  that  the  hot-rolled 
steel  was  being  sold  at  less  than  normal 
value  and  that  there  was  likely  to  be 
material  injury  be  reason  of  such  sales. 
Specifically,  for  Japan,  petitioners  allege 
that  the  margins  calculated  in  the 
petition  exceed  the  25  percent  threshold 
used  by  the  Department  to  impute 
importer  knowledge  of  dilmping  and  the 
likelihood  of  material  injury  due  to  that 
dumping. 

Petitioners  also  have  alleged  that 
imports  frt)m  Japan,  Brazil,  and  Russia 
have  been  massive  over  a  relatively 
short  period.  Petitioners  allege  that 
there  was  sufficient  pre-filing  notice  of 
these  antidumping  petitions  and  that 
the  Department  should  compare  imports 
during  February-April  1998  to  imports 
during  May-July  1998  for  purposes  of 
this  determination.  According  to  the 
import  statistics  contained  in  the 
petition,  for  the  periods  February-April 
1998  and  May-July  1998.  imports  of  hot- 
rolled  steel  from  Russia  increased  by  36 
percent,  imports  from  Japan  increased 
by  74  percent,  and  imports  from  Brazil 
increased  by.  47  percent.  Taking  into 
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consideration  the  foregoing,  we  find  that 
petitioners  have  alleged  the  elements  of 
critical  circumstances  and  supported 
them  with  information  reasonably 
available.  For  these  reasons,  we  will 
investigate  this  matter  further  and  will 
make  a  preliminary  determination  as 
soon  as  practicable. 

Allegations  and  Evidence  of  Material 
Injury  and  Causation 

The  petitions  allege  that  the  U.S. 
industry  producing  the  domestic  like 
product  is  being  materially  injured,  and 
is  threatened  vidth  material  injury,  by 
reason  of  the  individual  and  cumulated 
imports  of  the  subject  merchandise  sold 
at  less  than  NV.  Petitioners  explained 
that  the  industry's  injured  condition  is 
evident  in  the  declining  trends  in  net 
operating  profits,  net  sales  volumes, 
profit  to  sales  ratios,  and  capacity 
utilization.  The  allegations  of  injury  and 
causation  are  supported  by  relevant 
evidence  including  U.S.  Customs  import 
data,  lost  sales,  and  pricing  information. 
The  Department  assessed  the  allegations 
and  supporting  evidence  regarding 
material  injury  and  causation  and 
determined  that  these  allegations  are 
supported  by  accurate  and  adequate 
evidence  and  meet  the  statutory 
requirements  for  initiation  (see 
Attachments  to  Initiation  Checklist,  Re: 
Material  Injury,  October  15, 1998). 

Initiation  of  Antidumping  Investigations 

Based  upon  our  examination  of  the 
petitions  on  hot-rolled  steel  and 
petitioners'  responses  to  our 
supplemental  questionnaire  clarifying 
the  oetitions,  as  well  as  our  discussion 
with  the  authors  of  the  foreign  market 
research  reports  supporting  the  petition 
on  Brazil  and  other  measures  to  confirm 
the  information  contained  in  these 
reports  (see  memorandum  to  the  file, 
dated  October  14, 1998),  we  have  found 
that  the  petitions  meet  the  requirements 
of  section  732  of  the  Act.  Therefore,  we 
are  initiating  antidumping  duty 
investigations  to  determine  whether 
imports  of  certain  hot-rolled  flat-rolled 
carbon-quality  steel  products  from 
Japan,  Brazil,  and  Russia  are  being,  or 
are  likely  to  be,  sold  in  the  United  States 
at  less  than  fair  value.  Unless  this 
deadline  is  extended,  we  will  make  our 
preliminary  determinations  no  later 
than  140  days  after  the  date  of 
publication  of  this  notice. 

Distribution  of  Copies  of  the  Petitions 

In  accordance  with  section 
732(b)(3)(A)  of  the  Act,  a  copy  of  the 
pubUc  version  of  each  petition  has  been 
provided  to  the  representatives  of  Japan, 
Brazil,  and  Russia.  We  will  attempt  to 
provide  a  copy  of  the  pubUc  version  of 


each  petition  to  each  exporter  named  in 
the  petition  (as  appropriate). 

International  Trade  Commission 
Notification 

We  have  notified  the  ITC  of  our 
initiations,  as  required  by  section  732(d) 
of  the  Act. 

Preliminary  Determinations  by  the  ITC 

The  ITC  will  determine,  by  November 
16, 1998,  whether  there  is  a  reasonable 
indication  that  imports  of  hot-rolled 
steel  from  Japan,  Brazil,  and  Russia  are 
causing  material  injury,  or  threatening 
to  cause  material  injury,  to  a  U.S. 
industry.  A  negative  ITC  determination 
for  any  country  will  result  in  the 
investigation  being  terminated  with 
respect  to  that  country;  otherwise,  these 
investigations  will  proceed  according  to 
statutory  and  regulatory  time  limits. 

This  notice  is  published  pursuant  to 
section  777(i)  of  the  Act. 

Dated:  October  15, 199B. 
Robert  S.  LaRiwi. 
Assistant  Secretary  for  Import 
Administration. 

[FR  Doc.  9a-28391  Filed  10-21-98;  8:45  am] 
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DEPARTMEHT  OF  COMMERCE 

International  Trade  Administration 
[A-337-804] 

Notice  of  Final  Datermination  of  Sales 
at  Less  Than  Fair  Value:  Certain 
Preserved  Mushrooms  from  Chile 

AQENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
EFFECTIVE  DATE:  October  22,  1998. 
FOR  FURTHER  MFORMATION  CONTACT: 
David  J.  Goldberger  or  Katherine 
Johnson,  Import  Administration, 
International  Trade  Administration, 
U.S.  Department  of  Commerce,  14th 
Street  and  Constitution  Avenue,  N.W., 
Washington,  D.C.  20230;  telephone: 
(202)  482-4136  or  (202)  482-4929. 
respectively. 

The  Applicable  Statute: 

Unless  otherwise  indicated,  all 
citations  to  the  Tariff  Act  of  1930,  as 
amended  ("the  Act"),  are  references  to 
the  provisions  efiective  January  1, 1995. 
the  effective  date  of  the  amendments 
made  to  the  Act  by  the  Uruguay  Round 
Agreements  Act  ("URAA").  In  addition, 
unless  otherwise  indicated,  all  citations 
to  the  Department  of  Commerce 
("Department")  regulations  are  to  the 
regulations  at  19  CFR  Part  351,  62  FR 
27296,  May  19. 1997. 


Final  Determinatioii: 

We  determine  that  certain  preserved 
mushrooms  ("mushrooms")  bom  Chile 
are  being  sold  in  the  United  States  at 
less  than  fair  value  ("LTTV"),  as 
provided  in  section  735  of  the  Act.  The 
estimated  margins  are  shown  in  the 
"Suspension  of  Liquidation"  section  of 
this  notice. 

Case  History 

Since  the  preliminary  determination 
(Preliminary  Determination  of  Sales  at 
Less  Than  Fair  Value:  Certain  Preserved 
Mushrooms  from  Chile.  63  FR  41786. 
August  5.  1998),  the  following  events 
have  occurred: 

The  respondent.  Nature's  Farm 
Products  (NFP)  submitted  revisions  and 
corrections  to  its  questionnaire 
responses  during  July  and  August  1998. 

During  August  1998,  we  conducted 
verification  of  NFP's  responses  to  the 
antidumping  questionnaire.  Following 
verification,  we  requested  NFP  to. 
submit  revised  sales  and  cost  of 
production  data  bases,  which  NFP 
submitted  on  September  2,  1998.  On 
September  1. 1998,  we  issued  our 
verification  report  (see  Memorandum 
for  the  File  dated  September  1 ,  1998 
("Verification  Report")). 

The  petitioners  and  NFP  submitted 
case  briefs  on  September  9. 1998.  On 
September  10.  1998,  the  petitioners 
withdrew  their  request  for  a  public 
hearing.  Both  parties  submitted  rebuttal 
briefs  on  September  15, 1998. 

Scope  of  Investigation 

For  purpioses  of  this  investigation,  the 
products  covered  are  certain  preserved 
mushrooms  whether  imported  whole, 
sliced,  diced,  or  as  stems  and  pieces. 
The  preserved  mushrooms  covered 
under  this  investigation  are  the  species 
Agaricus  bisporus  and  Agaricus 
bitorquis.  "Preserved  mushrooms"  refer 
to  mushrooms  that  have  been  prepared 
or  preserved  by  cleaning,  blanching,  and 
sometimes  sUcing  or  cutting.  These 
mushrooms  are  then  packed  and  heated 
in  containers  including  but  not  limited 
to  cans  or  glass  jars  in  a  suitable  liquid 
medium,  including  but  not  limited  to 
water,  brine,  butter  or  butter  sauce. 
Preserved  mushrooms  may  be  imported 
whole,  sliced,  diced,  or  as  stems  and 
pieces.  Included  within  the  scope  of  the 
investigation  are  "brined"  mushrooms,- 
which  are  presalted  and  packed  in  a 
heavy  salt  solution  to  provisionally 
preserve  them  for  further  processing. 

Excluded  from  the  scope  of  this 
investigation  are  the  following:  (1)  All 
other  species  of  mushroom,  including 
straw  mushrooms:  (2)  all  fresh  and 
chilled  mushrooms,  including 
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"refrigerated"  or  "quick  blanched 
mushrooms";  (3)  dried  mushrooms:  (4) 
frozen  mushrooms;  and  (5)  "marinated." 
"acidified"  or  "pickled"  mushrooms, 
which  are  prepared  or  preserved  by 
means  of  vinegar  or  acetic  acid,  but  may 
contain  oil  or  other  additives. 

The  merchandise  subject  to  this 
investigation  is  classifiable  under 
subheadings  2003.10.27,  2003.10.31, 
2003.10.37,  2003.10.43,  2003.10.47. 
2003.10.53.  and  0711.90.4000  of  the 
Harmonized  Tariff  Schedule  of  the 
United  States  ("HTS").  Although  the 
HTS  subheadings  are  provided  for 
convenience  and  Customs  purposes,  the 
written  description  of  the  merchandise 
under  investigation  is  dispositive. 

Period  of  Investigation 

The  period  of  investigation  ("POI")  is 
January  1, 1997,  through  December  31, 
1997. 

Product  Comparisons 

In  accordance  with  section  771(16)  of 
the  Act,  we  considered  all  products 
produced  by  NFP  covered  by  the 
description  in  the  "Scope  of 
Investigation"  section,  above,  and  sold 
to  Brazil  during  the  POI  to  be  foreign 
like  products  for  purposes  of 
determining  appropriate  product 
comparisons  to  U.S.  sales.  As  discussed 
below,  we  determined  that  there  were 
no  comparable  third  country  sales  in  the 
ordinary  course  of  trade  during  the  POI. 
Therefore,  we  compared  U.S.  sales  to 
constructed  value  (  "CV").  as  described 
below. 

Fair  Value  Comparisons 

To  determine  whether  sales  of 
mushrooms  from  Chile  to  the  United 
States  were  made  at  less  than  fair  value, 
we  compared  constructed  export  price 
("CEP")  to  the  Normal  Value  ("NV").  as 
described  in  the  "Constructed  Export 
Price"  and  "Normal  Value"  sections  of 
this  notice,  below.  In  accordance  with 
section  777A(d)(l)(A)(i)  of  the  Act,  we 
calculated  weighted-average  CEPs  for 
comparison  to  weighted-average  NVs. 

Level  of  Trade 

In  the  preliminary  determination,  we 
compared  all  U.S.  sales  to  CV.  Because 
we  were  unable  to  determine  whether 
there  is  a  difference  in  level  of  trade 
between  any  U.S.  sales  and  CV,  we  did 
not  apply  a  LOT  adjustment  or  CEP 
offset  to  NV.  No  party  to  this 
*  investigation  commented  on  this 
determination,  and  we  have  continued 
to  compare  all  U.S.  sales  to  CV  for  this 
final  determination.  Therefore,  we  have 
not  made  a  LOT  adjustment  or  CEP 
offset  in  this  final  determination. 


Constructed  Export  Price 

We  calculated  CEP.  in  accordance 
with  subsection  772(b)  of  the  Act, 
because  sales  to  the  first  unaniliated 
purchaser  took  place  after  importation 
into  the  United  States. 

We  calculated  CEP  based  on  the  same 
methodology  used  in  the  preliminary 
determination,  with  the  following 
exceptions: 

Based  on  information  discovered  at 
verification,  we  made  additions  to  CEP 
for  repacking  charges  billed  to 
customers  on  certain  sales,  and 
deductions  to  CEP  for  unreported 
repacking  expenses,  bank  fees,  and 
additional  discounts  (see  Comment  8). 

We  revised  the  calculation  of  indirect 
selling  expenses  incurred  by  NFP/USA 
in  the  United  States  to  reclassify  a 
portion  of  these  expenses,  incurred  in 
support  of  NFP's  production  activities 
in  Chile,  to  COP  and  CV  general  and 
administrative  expenses  [see  Cost 
Calculation  Memorandam  to  Neal 
Halper  from  Michael  Martin  dated 
October  13, 1998  ("Cost  Calculation 
Memo")). 

We  made  corrections  to  specific 
transactions  examined  at  verification  to 
revise  warehouse-to-customer  freight 
expense  to  refiect  an  actual  expense  of 
zero  on  one  sale,  and  to  reallocate  the 
expense  on  a  mixed  shipment  of  subject 
and  nonsubject  merchandise  in  the 
shipment  on  another  sale.  We  also 
eliminated  the  double-counting  of  U.S. 
warehousing  expenses  on  one  U.S.  sale. 

Normal  Value 

After  testing  (1)  home  market  and 
third  country  viability  as  discussed 
below,  and  (2)  whether  third  country 
sales  were  at  below-cost  prices,  we 
calculated  NV  as  noted  in  the  "Price-to- 
CV  Comparisons"  section  of  this  notice. 

1.  Home  and  Third  Country  Market 
Viability 

As  discussed  in  the  preliminary 
determination,  we  examined  whether 
there  is  a  sufficient  volume  of  sales  in 
the  home  market  to  serve  as  a  viable 
basis  for  calculating  NV,  in  accordance 
with  section  773(a)(1)(C)  of  the  Act.  We 
verified  that  NFP's  aggregate  volume  of 
POI  home  market  sales  of  the  foreign 
like  product  was  less  than  five  percent 
of  its  aggregate  volume  forPOI  U.S. 
sales  for  the  subject  merchandise:  and 
therefore,  the  home  market  was  not 
viable  for  NFP.  We  also  verified  that 
Brazil.  NFP's  largest  third  country 
market,  was  viable  in  accordance  with 
section  773(a)(l)(B)(ii)  of  the  Act  (see 
Comment  12).  Therefore,  in  accordance 
with  section  773(a)(1)(C)  of  the  Act,  we 
determined  that  Brazil  is  the 


appropriate  third  country  market  for 
calculating  NV. 

2.  Cost  of  Production  Analysis 

As  discussed  in  the  preliminary 
determination,  we  conducted  an 
investigation  to  determine  whether  NFP 
made  sales  of  the  foreign  like  product  in 
the  third  country  during  the  POI  at 
prices  below  their  cost  of  production 
("COP").  In  accordance  with  section 
773(b)(3)  of  the  Act,  we  calculated  the 
weighted  average  COP,  by  model,  based 
on  the  sum  of  NFP's  cost  of  materials, 
fabrication,  and  general  expenses.  We 
relied  on  the  submitted  COPs  except  in 
the  following  specific  instances  where 
the  submitted  costs  were  not 
appropriately  quantified  or  valued.  For 
a  more  complete  discussion,  see  Cost 
Calculation  Memo.  The  following  is  a 
summary  of  the  adjustments  made  to 
NFP's  reported  costs: 

Financial  Statement  Disclosures 

To  account  for  each  discrepancy 
between  an  account  balance  and  the 
underlying  asset  or  liability,  we  applied 
non-adverse  facts  available.  In 
identifying  the  appropriate  facts 
available  on  the  record  from  which  to 
make  our  adjustments,  we  used  data 
reported  in  NFP's  1996  and  1997 
financial  statements  (see  Comment  2. 
Comment  6.  and  Comment  10). 

Monetary  Correction 

We  included  a  portion  of  the 
monetary  correction  amounts  reflected 
in  NFP's  1997  financial  statements. 
Specifically,  we  (1)  included 
depreciation  expense  calculated  on 
revalued  asset  values;  (2)  included 
exchange  gains  and  losses  on  current 
assets  and  liabilities;  (3)  included  a 
portion  of  the  exchange  gains  and  losses 
on  long-term  debt;  and  (4)  excluded 
gains  and  losses  on  non-monetary  assets 
and  liabilities.  Chilean  Generally 
Accepted  Accounting  Principles 
("GAAP")  appears  to  treat  each  of  these 
items  as  part  of  the  overall  monetary 
correction  adjustment  (see  Comment  9). 

Allocation  of  Costs 

Consistent  with  the  preliminary 
determination,  we  continued  to  allocate 
mushroom  growing  costs  between  fresh 
and  preserved  mushrooms  based  on  the 
weight,  in  kilograms,  of  fresh 
mushrooms  initially  picked  for  either 
fresh  or  preserved  mushrooms. 
Additionally,  we  continued  to  allocate 
mushroom  costs  entering  the  cannery 
(growing  costs  and  harvest  costs  for 
preserved  mushrooms,  except  for 
mushroom  picking  labor)  between 
individual  products  based  on  the 
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weight,  in  kilograms,  of  output  (see 
Comment  5). 

General  and  Administrative  Expense 
("GfcA") 

We  calculated  a  company-wrade  G&A 
rate  by  dividing  the  total  GkA  expense 
(inclusive  of  expenses  paid  for  by  NFP/ 
USA.  as  noted  ahove)  hy  the  total 
manufacturing  cost. 

Interest  E^qwnse 

We  calculated  a  net  financial  expe&se 
amount  and  divided  it  by  the  total 
manufacturing  costs.  In  calculating  the 
net  firmnrial  expense,  we  excluded  from 
the  interest  expense  several  financial 
income  and  expense  items  that  related 
to  prior  periods  (see  Cost  Calculation 
Memo). 

3.  Test  of  Third  Country  Sales  Prices 

As  in  our  preliminary  determination, 
we  compared  the  weighted-average  COP 
for  NFP,  adjusted  where  appropriate,  to 
third  coimtiy  sales  of  the  foreign  like 
product  as  required  under  section 
773(b)  of  the  Act.  In  determining 
whether  to  disregard  third  country 
market  sales  made  at  prices  less  than  the 
COP,  we  examined  whether  (1)  within 
an  extended  period  of  time,  such  sales 
were  made  in  substantial  quantities,  and 
(2)  such  sales  were  made  at  prices 
which  permitted  the  recovery  of  all 
costs  within  a  reasonable  period  of  time. 
On  a  product-specific  basis,  we 
compared  the  COP  to  the  third  country 
market  prices,  less  any  applicable 
movement  charges,  and  direct  and 
indirect  selling  expenses. 

4.  Results  of  the  COP  Test 

Pursuant  to  section  773(b)(2)(C)  of  the 
Act,  where  less  than  20  percent  of 
respondent's  sales  of  a  given  product 
were  at  prices  less  than  the  COP,  we  did 
not  disregard  any  below-cost  sales  of 
that  product  because  we  determined 
that  the  below-cost  sales  were  not  made 
in  "substantial  quantities."  Where  20 
percent  or  more  of  a  respondent's  sales 
of  a  given  product  during  the  POI  were 
at  prices  less  than  the  COP.  we 
determined  such  sales  to  have  been 
made  in  "substantial  quantities"  within 
an  extended  period  of  time  in 
accordance  with  section  773(b)(2)(B)  of 
the  Act.  In  such  cases,  we  also 
determined  that  such  sales  were  not 
made  at  prices  which  would  permit 
recovery  of  all  costs  within  a  reasonable 
period  of  time,  in  accordance  with 
section  773(b)(2)(D)  of  the  Act. 
Therefore,  we  disregarded  the  below- 
cost  sales.  Where  all  sales  of  a  specific 
product  were  at  prices  below  the  COP, 
we  disregarded  all  sales  of  that  product. 


We  found  that  all  of  NFP's  Brazilian 
sales  woe  at  prices  below  the  OC^. 
Thus,  in  the  atiseaoe  of  any  above-cost 
Brazilian  sales,  we  compared  CEP  to  CV 
in  accordance  with  section  773(aX4)  of 
the  Act. 

Calculatian  ofCV 

As  in  our  preliminary  determination, 
we  calculated  CV  based  on  the  sum  of 
NFP's  cost  of  materials,  fabrication, 
selling,  general,  and  administrative 
("SG&A")  expenses,  interest,  U.S. 
packing  costs,  and  profit,  in  accordance 
with  section  773(e)  of  the  Act.  We  made 
the  same  adjiistments  to  NFP's  reported 
costs  for  the  CV  calculation  as  discussed 
above  for  the  OOP  calculation. 

Because  there  were  no  above-cost 
Brazilian  sales  and  hence  no  actual 
company-^iecific  SG&A  expenses  and 
profit  data  available  for  NFP's  sales  of 
the  foreign  like  product  to  Brazil,  we 
calculated  these  amounts  in  accordance 
with  section  773(e)(2)(B)(iii)  of  the  Act 
and  the  Statement  of  Administrative 
Action  Accompanying  the  URAA,  H.R. 
Doc  316, 103d  Qmg.,  2d  Sess.  (1994) 
("SAA").  Section  773(e)(2)(B)(iii)  of  the 
Act  authorizes  the  Department  to 
determine  these  amounts  using  any 
other  reasonable  method  with  the 
appropriate  "profit  cap."  In  the 
preliminary  determination,  we  used 
NFP's  actual  selling  expenses  incurred 
in  Chile  on  Brazilian  sales.  No  party  to 
this  investigation  has  commented  on 
this  determination.  Therefore,  we  have 
continued  to  use  these  selling  expense 
amounts  in  this  final  determination. 

As  in  our  preliminary  determination, 
we  were  unable  to  determine  a  "profit 
cap"  under  alternative  (iii)  of  section 
773(e)(2)(B)  of  the  Act,  because  we  do 
not  have  actiial  amounts  incurred  by 
NFP  on  sales  of  merchandise  in  the 
same  general  category  as  the  subject 
merchandise  and  because  NFP  is  the 
only  producer  subject  to  this 
investigation.  Accordingly,  we  again 
appUed  thel996  profit  margin  for 
lanasafrut  S.A.,  a  leading  Gbilean  fruit 
and  vegetable  producer  as  facts 
available  under  section  773(e)(2)(B)(iii) 
of  the  Act,  for  NFP's  CV  profit  (see 
Comment  11). 

Price-to-CV  Comparisons 

For  price-to-CV  comparisons,  we 
made  adjustments  to  CV  in  accordance 
with  section  773(a)(8)  of  the  Act.  We 
deducted  bom  CV  the  amoimt  of 
indirect  selling  expenses  capped  by  the 
amount  of  the  U.S.  commissions. 

Currency  Conversion 

As  in  the  preliminary  determination, 
we  made  currency  conversions  into  U.S. 
dollars  based  on  the  exchange  rates  in 


eSsct  on  the  dates  of  the  U.S.  sales  as 
ontified  by  the  Federal  Reserve  Bank,  in 
aooordanoe  with  section  773A  of  the 
Act 


As  provided  in  section  782(i)  of  the 
Act.  we  verified  the  information 
submitted  by  the  re^>ondent  for  use  in 
our  final  determination.  We  used 
standard  verification  procedures, 
including  examination  of  relevant 
accoimting  and  production  reccxds  and 
original  source  documents  provided  by 
the  respondent. 

Interested  Party  Cnwi  meats 

Comment  1 :  Inclusion  of  Fresh 
Mushrooms  in  Scope 

NFP  argues  that  the  scope  of 
investigation  should  include  fresh 
mushrooms,  frozen  mushrooms,  dried, 
marinated,  acidified  and  pickled 
mushrooms,  as  well  as  preserved 
mushrooms.  NFP  claims  that,  based  on 
the  criteria  set  forth  in  Diversified 
Products  V.  United  States,  572  F.  Siq>p. 
883,  889  (OT  1993)  ("Diversified 
Products"),  i.e..  1)  tlw  gmeral 
charactraistics  of  the  merchandise:  2) 
the  expectations  of  the  ultimate 
purchaser;  3)  the  channel  of  trade  in 
which  the  products  are  sold;  and  4)  the 
ultimate  use  of  the  merchandise,  there 
is  a  significant  overlap  amrmg  the  types 
of  mushrooms  such  that  they  all  should 
be  considered  a  single  class  or  kind. 
Based  on  this  proposed  scope  of  the 
investigation,  NFP  claims  that  the 
petitioners  should  be  foimd  to  lack 
standing  under  section  773a(b)(4)  of  the 
Act  because  they  do  not  represent  the 
U.S.  industry. 

In  support  of  its  scope  claim,  NFP 
argues  that  fresh  and  preserved  agaricus 
bisporus  and  agaiitnis  bitorquis 
mushrooms  are  essentially  the  same  but 
for  preservation.  NFP  contends  that 
fresh  and  preserved  mushrooms  are 
interchangeable  and  compete  directly 
with  eadi  other.  NFT  adds  that  most 
producers  of  preserved  mushrooms  are 
also  producers  of  fresh  mushrooms. 
Moreover,  NFP  states,  fresh  and 
preserved  mushrooms  share  the  same 
channels  of  distribution  since  its  pizza 
chain,  food  processor,  and  institutional 
customers  purchase  both  fresh  and 
preserved  mushrooms.  NFP  cites 
Initiation  of  Antidumping  Duty 
Investigation:  Fresh  Garlic  from  the 
People's  Republic  of  China.  59  FR  9470. 
Frimiary  28. 1994  ("Garlic"),  and 
Initiation  of  Antidumping  Investigation: 
Freshwater  Crawfish  Tail  h4eatfrom  the 
People's  Republic  of  China,  61  FR 
54154,  October  17, 1996,  {Crawfish") 
as  analogous  cases  wh«e  the  scope  of 
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Um  invMtigation  indudsd  both 
praaarvad  and  fresh  products. 

The  patitionen  raspond  that  it  is 
established  Department  practice  that  the 
petition  defines  the  scope  of  an 
investigation.  Citing  Final 
Detennination  c/Sa/es  at  Less  Than 
Fair  Value:  Stainless  Steel  Wire  Rod 
from  Japan.  63  FR  40434.  July  29. 1998 
{"SSWRftom  Japan"),  the  petitianers 
state  that  the  Department's  authority 
and  role  in  determining  whether  a 
product  is  covered  is  based  on  an 
analysis  of  the  expraaa  language  and 
intent  of  the  petition.  The  petitioners 
continue  that,  in  this  instance,  the 
petition  makes  dear  that  the  petitioners 
intended  only  to  include  "preserved" 
mushrooms  and  not  fresh  mushrooms  in 
this  invaatigation.  The  petitioners  also 
contend  that  NFP's  argument  based  on 
the  Diversified  Products  criteria  is 
miq>laoad.  citing  the  decision  in 
Minebea  Co.  Ltd.  v.  United  States.  F. 
Supp.  117  (OT 1992)  that  the 
Diversified  Products  analysis  is  only 
neoeesary  if  the  petition  is  ambiguous, 
whidi  it  is  not  in  this  caae. 

DOC  Position 

We  dis^ee  with  NFP  that  the  scope 
of  this  investigation  should  be  expanded 
to  include  fresh  and  other  varietiea  of 
mushrooms.  As  we  stated  in  SSWRfiom 
Japan,  the  acope  of  an  investigation  is 
dstenninad.  in  general,  by  the  petition. 
The  petition  in  this  invesdgstion 
SBcprsesly  excluded: 

(1)  all  othw  spades  of  mushnxms  iotbsr 
than  prassnred  mushraams  of  the  Aforicus 
teponis  and  AgariaiM  bttoiquis  spades) 
iodudiag  straw  mushraans:  (2)  all  fresh  and 
chilled  mushrooms.  iiidudii«  "rsfrlBsratsd" 
or  "qukk  bfamdwd  mushrooms":  (3)  dried 

;  (4)  froasn  mushrooms;  and  (S) 
'sddiflod."  or  "piddwl" 

,  whidi  sie  pwpaied  or  pnssnred 
by  msans  of  vinegar  or  eoatic  edd.  but  may 
oontaia  oU  or  otbar  additives.  (See  January  6, 
teas,  petition  st  pafls  IS.) 

Because  the  acope  language  in  the 
Mtitioo  unambiguoualy  excluded  fresh, 
fronn,  dried,  marinated,  acidified,  and 
pickled  muahrooms.  a  Diversified 
Products  analysis  is  not  wananted.  See 
kUnebea  Co..  Ltd.  v.  United  States.  782 
F.  Supp.  117. 120  (OT  1992).  q/f  d  on 
other  ffounds  984  F.2d  1178  (Fed.  Cir. 
1993):  and  Final  Detennination  of  Sales 
at  Less  Than  Fair  Value:  Fresh  Cut 
Roses  from  Colombia.  60  FR  6980, 
February  6. 1995  ("Roses  ^m 
Colombia").  Therefore,  in  this  case,  we 
have  followed  our  general  practice  and 
defined  the  acope  of  the  investigation 
consistent  with  the  intent  of  the 
petition.  See  Mitsubishi  Heavy  Indus.. 
Ltd.  V.  United  Statas.  986  F.  Supp.  1428, 
1432-33  (OT  1997)  (upholding  the 


Department's  authority  to  define  or 
clarify  the  scope  of  the  investigation  to 
reflect  the  intent  of  the  petition).  Our 
scope  definitions  in  the  Garlic  and 
Crawfish  investigations  are 
distinguishable  from  this  investigation 
because  the  petitions  in  those  cases 
expressly  defined  the  scope  to  include 
both  fresh  and  other  varieties  of  the 
same  agricultural  product. 

N4(neover,  because  we  have  properly 
defined  the  scope  of  this  investigation 
consistent  with  the  intmt  of  the 
petition,  we  need  not  revisit  the  issue  of 
industry  support.  The  Department  has 
already  made  its  determiiuition 
regarding  industry  support  for  the 
merchandise  under  investigation.  i.e.. 
certain  preserved  mushrooms,  as 
specified  by  the  petitioners,  in  its 
initiation  determination  [Initiation  of 
Antidumping  Investigations:  Certain 
Preserved  Mushrooms  From  Chile, 
India.  Indonesia,  and  the  People's 
Republic  of  China.  63  FR  5360.  February 
2. 1998).  As  clearly  expressed  in  section 
732(c)(4)(E)  of  the  Act,  after  the 
administering  authority  determines  that 
it  is  appropriate  to  initiate  an 
investigation,  the  determination 
regarding  industry  support  shall  not  be 
reconsidered.  See  also  Notice  of  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value:  Fresh  Atlantic  Salmon  From 
Chile.  63  FR  31411,  June  9, 1998 
["Salmon  from  Otile"). 

Coaunent  2:  Use  of  Facts  Available  in 
Lieu  of  the  Questionnaire  Response 

The  petitioners  argue  that  NFP's 

auestionnaire  responses  are  seriously 
efident  and  unreliable,  and,  therefore, 
the  Department  must  base  the  final 
determination  on  the  facts  otherwise 
available,  in  accordance  with  aection 
776(a)  of  the  Act,  using  the  corroborated 
margin  in  the  petition.  Specifically,  the 
petitioners  cite  instances  at  verification 
where  NFP  did  not  provide  requested 
infcMination.  or  where  the  Department 
discovered  relevant  information  that 
was  not  included  in  NFP's 
questionnaire  responses.  The  petitioners 
also  point  to  the  resiilts  of  the 
independent  audit  of  NFP's  financial 
statements  for  1996  and  1997.  where  the 
auditors  were  unable  to  reconcile  NFP's 
books  and  records  with  the  financial 
statements  and  otherwise  unable  to 
account  for  significant  assets  and 
UabiUties.  The  petitioners  assert  that  the 
verification  and  audit  problems 
compromise  the  integrity  of  the  sales 
and  COP  data  bases  reported  to  the 
Department,  warranting  the  use  of  facts 
available.  Further,  the  petitioners 
contend,  the  use  of  adverse  facts 
available  is  appropriate  because  NFP 
did  not  act  to  the  best  of  its  ability  in 


providing  information  to  the 
Department,  and  the  information  on  the 
record  cannot  be  used  without  undue 
difficulties. 

NFP  responds  that  the  appUcation  of 
total  adverse  facts  available  is  not 
warranted  because  NFP  has  compUed 
fully  with  the  Department's  requests,  its 
information  was  verified,  its  responses 
are  sufficienUy  complete  and  can  be 
used  without  undue  difficulty,  and  that 
NFP  has  acted  to  the  best  of  its  ability 
to  provide  the  requested  information. 
While  NFP  concedes  that  it  made  some 
errors  and  inadvertent  omissions  of 
information,  which  may  require  the  use 
of  facts  available  for  certain  specific 
expense  items,  NFP  states  that,  in  the 
context  of  the  vast  amount  of  data 
submitted,  the  enon  made  were  minor 
and  immaterial  and  do  not  prevent  their 
use  for  the  final  determination.  NFP 
notes  that  the  verification  report 
indicates  that  the  vast  majority  of 
information  submitted  by  NFP  was 
accurate  and  verifiable.  With  regard  to 
the  audit  of  financial  statements,  NFP 
states  that,  as  a  private  company,  NFP 
is  not  obligated  to  have  audited 
financial  statements,  and  that  the 
absence  of  an  audited  financial 
statement  does  not  prevent  an  adequate 
verification. 

DOC  Position 

Section  776(a)  of  the  Act  authorizes 
the  restnt  to  faicts  available  only  where 
necessary  information  is  not  available 
on  the  record  or  an  interested  party 
withholds  infomution.  fails  to  comply 
with  the  Department's  reporting 
requirements,  significantly  immdes  the 
proceeding,  or  submits  unverifiable 
information.  We  have  examined  NFP's 
submitted  information  in  light  of  these 
factors  and  determined  that  resorting  to 
total  facts  available  is  not  warranted  in 
this  investigation.  Although  we  agree 
with  petitionos  that  NFP's  responses 
contain  certain  deficiencies,  as 
discussed  below  in  various  comments, 
we  have  applied  partial  fMrts  available, 
using  adverse  inferences  where 
appropriate,  for  certain  unreported 
items  in  its  sales  data  base.  "This 
appUcation  of  facts  available  is 
consistent  with  the  SAA  at  869.  which 
authorizes  the  use  of  facts  available  to 
fill  gaps  in  the  record  due  to  deficient 
responses. 

With  respect  to  NFP's  submitted  cost 
information,  NFP's  auditors  identified 
three  discrepancies  in  the  1997  draft 
audit  report  that  raise  questions  as  to 
the  proper  valuation  of  certain  accoimts. 
However,  because  these  discrepancies 
were  specific  and  quantifiable  through 
information  in  NFP's  1996  and  1997 
financial  statements,  we  were  able  to 
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make  adjustments  to  the  reported  costs 
for  the  discrepancies.  Given  the 
proprietary  nature  of  this  information, 
these  adjustments  are  detailed  in  the 
Cost  Calculation  Memo.  We  were  also 
able  to  reconcile  NFP's  reported  costs  to 
its  1997  financial  statements  [see 
Verification  Report  at  pages  8  through 
10).  Because  we  were  able  to  make  tiiese 
necessary  adjustments  to  NFP's 
submitted  costs  and  reconcile  NFP's 
reported  costs  to  its  fiiumcial 
statements,  we  do  not  consider  this 
information  to  be  unreliable  for  use  in 
the  final  determination. 

Section  782(e)  of  the  Act  establishes 
five  conditions  that  must  be  met  before 
the  Department  rejects  deficient 
information  submitted  by  a  respondent. 
NFP  submitted  requested  information 
within  the  established  deadlines,  and 
substantially  cooperated  with  the 
Department's  information  requests.  We 
successfully  verified  most  of  the 
information  in  NFP's  questionnaire 
responses,  as  NFP  noted  in  its  rebuttal 
brief.  For  example,  we  verified  the 
completeness  of  NFP's  reported  U.S. 
and  Brazilian  sales  transactions,  as  well 
as  the  reliability  of  the  cost  of 
manufacture,  sales  price  data  (except  for 
the  items  discxissed  below  at  Comment 
8),  and  SG&A  expenses  [see  Verification 
Report).  For  those  areas  where 
verification  of  the  data  was  incomplete, 
or  where  relevant  information  was 
discovered  at  verification,  we  were  able 
to  rely  upon  information  obtained  in  the 
course  of  verification,  or  facts  available, 
to  make  appropriate  adjustments  to  the 
submitted  data.  We  were  able  to  make 
appropriate  adjustments  for  the 
identified  deficiencies  and  we  were  able 
to  use  the  submitted  information 
without  undue  difficulties.  For  these 
reasons,  we  find  that  NFP's  submissions 
are  complete  to  the  extent  that  the  data 
can  serve  as  a  rehable  basis  for  reaching 
our  final  determination.  Finally,  we  are 
satisfied  that,  except  for  certain  items, 
NFP  has  demonstrated  that  it  acted  to 
the  best  of  its  ability  in  this 
investigation  and  has  not  otherwise 
significandy  impeded  this  investigation. 
Therefore,  rejection  of  its  responses  in 
their  entirety  is  inappropriate  based  on 
the  facts  of  this  proceeding. 

Comment  3:  Start-Up  Cost  Adjustment 
Claim 

NFP  dainu  that  an  adjustment  should 
be  made  to  its  CV  and  COP  for  the  final 
determination  to  account  for  its  use  of 
new  production  fadUties  and  the 
technical  problems  associated  with  the 
initial  phtwe  of  commercial  production, 
in  accordance  with  section  773(fMl)(C) 
of  the  Act.  NFP  argues  that  it  meets  the 
first  condition  for  the  startup 


adjustment,  i.e..  use  of  new  production 
Cacilities  or  a  new  product  that  requires 
substantial  additional  investment, 
because  its  production  fadUty,  built  in 
1994,  is  new,  and  that  the  product  is 
new  to  Chile.  NFP  also  claims  th^  it 
meets  the  second  criterion  for  the 
startup  adjustment,  i.e.,  production 
levels  are  limited  by  technical  problems 
assodated  with  the  initial  phase  of 
commercial  production,  because  it 
encountered  technical  problems  related 
to  three  key  raw  materials  which  has 
prevented  it  from  reaching  commercial 
production  levels  as  of  the  end  of  the 
POL  As  part  of  this  claim,  NFP  asserts 
that  the  Department  sho\ild  differentiate 
its  startup  adjustment  aiudysis  between 
industrial  and  agricultural  products. 
NFP  contends  that  the  analysis  utiUzed 
in  past  cases  dealt  exclusively  with 
industrial  products,  while  a  different  set 
of  standards  must  be  appUed  to 
agricultiutd  products,  where  the  time 
period  needed  to  resolve  technical  * 
problems  is  significantiy  longer  due  to 
the  length  of  production  [i.e.,  growing) 
cycles. 

The  petitioners  contend  that  the 
Department  properly  rejected  NFP's 
startup  adjustment  claim  in  the 
preliminary  determination,  based  on 
NFP's  inabihty  to  meet  the  statutory 
requirements  for  this  adjustment,  llie 
petitioners  dispute  NFP's  argument  that 
the  adjustment  should  account  for  the 
technical  problems  assodated  with  its 
operations.  The  petitioners  dte  the  SAA 
in  noting  that  a  company  must 
demonstrate  that  the  costs  incurred  are 
associated  with  the  initial  phase  of 
commerdal  production  and  not  with 
chronic  production  problems. 
According  to  the  petitionere,  NFP's 
technical  problems  and  assodated  costs 
are  not  a  result  of  the  initial  costs  of 
purchasing  and  operating  new  capital 
equipment  and  thus  there  is  no  basis  to 
allow  a  startup  adjustment. 

DOC  Position 

We  disagree  with  NFP  that  a  startup 
adjustment  is  warranted  in  this  case. 
Section  773(f)(lNC)(ii)  of  the  Act 
authorizes  adjustments  for  start-up 
operations  "only  where  (I)  a  producer  is 
using  new  production  fadUties  or 
producing  a  new  product  that  requires 
substantial  additional  investment,  and 
(n)  production  levels  are  limited  by 
technical  factors  associated  with  the 
initial  phase  of  production"  during  the 
POL  Based  on  our  analysis  (rf  the 
information  NFP  submitted  to  support 
its  daim,  we  determine  that  NFP's 
production  operations  do  not  satisfy 
these  criteria. 

In  making  this  determination,  we 
have  not  constructed  a  difiierent 


analytical  framework  for  agricultural 
products,  as  NFP  advocates,  because  the 
startup  analysis  necessarily  entails 
examining  industry-spedfic  factore  in 
determining  whether  the  two  criteria  are 
satisfied.  The  SAA  at  837  states  that  the 
analysis  will  vary  from  industry  to 
industry  and  proiduct  to  product, 
requiring  a  fact-intensive  inquiry. 
Furthermore,  the  Preamble  to  the 
Proposed  Regulations  states  that  the 
start-up  "conditions  are  somewhat 
generalized  because  they  must  allow  for 
any  number  of  startup  operaticm 
scenarios"  (61  FR  7339.  Felmiary  27, 
1996).  Moreover,  the  production  process 
for  preserved  mushrooms  is  more  a 
manufacturing  process  than  an 
{^cultural  one.  Most  of  the  mushroom 
growing  phase  entails  the  production  of 
compost,  while  the  canning  phase  is 
purely  a  manulactiuing  operation. 
Therefore,  given  the  inherent  fact- 
intensive  nature  of  the  startup  analysis 
and  the  production  process  for 
pres«ved  mushrooms,  a  different 
analytical  framework  is  unnecessary  in 
this  case. 

First,  we  do  not  consider  NFP's 
fadlities  to  be  "new"  during  the  POI 
within  the  meaning  of  section 
773(f)(l)(C)(ii)(I)  of  tiie  Act  Although 
the  statute  does  not  define  "new 
production  fadlities,"  the  SAA 
indicates  that  the  startup  period  must 
occiu-  during  the  period  of  investigation 
or  review,  llie  SAA  at  836  states  tiiat 
"[m)ere  improvements  to  existing 
prodiurts  or  ongoing  improvements  to 
existing  faciUties  will  not  qualify  for  a 
startup  adjustment"  (emphasis  added). 
NFP's  production  fadUties  were  three 
yeara  old  at  the  start  of  the  POI.  That  is, 
the  POI  began  in  NFP's  fourteenth 
growing  "season."  On  this  basis,  we 
disagree  with  NFP's  assertions  that  its 
production  fadUties  %vere  new  during 
tiiePOI. 

The  SAA  and  the  Department's 
regulations  define  new  production 
CidUties  as  including  "the  substantially 
complete  retooling  of  an  existing  plant" 
during  the  period  of  investigation  or 
review  (SAA  at  836;  19  CFR 
351.407(d)(l)(i)).  This  substantial 
retooling  must  involve  the  replacement 
of  nearly  all  production  equipment  and 
a  complete  revamping  of  existing 
machinery  (SAA  at  836).  NFP  has  not 
identified  any  additional  costs 
assodated  with  "substantially 
retooling"  its  production  fadlities. 

Moreover,  the  record  does  not  support 
NFP's  claim  that  it  was  producang  a  new 
product  during  the  PCM.  NFP  produced 
and  ejqxirted  preserved  mushrooms  to 
the  United  States  fw  several  yeare  prior 
to  the  POI.  Although  NFP  switched  its 
methods  for  producing  preserved 
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mushrooms  in  1991.  this  second  process 
commenced  in  1994  and  was  well 
established  by  the  start  of  the  POI. 
Additionally,  this  second  process  did 
not  result  in  a  different  type  of 
preserved  mushroom.  As  NFP 
acknowledged,  this  change  merely 
improved  the  quality  of  mushrooms 
sold  under  its  name.  Such 
improvements,  implemented  two  years 
prior  to  the  POI,  do  not  qualify  as  "new 
products"  for  purposes  of  a  startup 
adjustment.  See  SAA  at  836  and  Final 
Results  of  Administrative  Review: 
Certain  Cold-Rolled  and  Corrosion- 
Resistant  Carbon  Steel  Flat  Products 
from  Korea.  63  FR  13170.  13200.  March 
18.  1998.  Nor  do  we  consider  NFP's 
expansion  into  the  Chilean  or  Brazilian 
markets  to  constitute  the  production  of 
a  new  product,  but  rather  a 
development  of  new  markets.  Given  the 
limited  purpose  of  a  startup  adjustment, 
there  is  no  basis  in  the  statute  or 
regulations  to  broaden  its  application  to 
expansion  of  a  mature  product  into  new 
markets. 

This  finding  that  NFP  did  not  use  new 
production  facilities  or  produce  a  new 
product  during  the  POI  is  sufficient  to 
deny  NFP's  claim.  See  Final 
Determination  of  Sales  at  Not  Less  Than 
Fair  Value:  Collated  Roofing  Nails  from 
Korea,  62  PR  51420.  51426.  October  1. 
1997.  However,  we  note  that  NFP  also 
has  failed  to  establish  that  its 

ftroduction  levels  during  the  POI  were 
imited  by  technical  factors  associated 
with  the  initial  phase  of  production  in 
accordance  with  section 
773(f)(l)(C){ii)(n)oftheAct. 
Specifically.  NFP  has  provided 
insufficient  evidence  to  support  a  claim 
that  production  levels  were  limited  for 
any  reason,  whether  related  to  technical 
factors  or  not.  The  only  information 
provided  by  NFP  to  support  its  claim 
that  POI  production  levels  were  limited 
is  a  comparison  of  its  production  yields 
to  yields  of  U.S.  producers,  which  NFP 
identifies  as  efficient  operations 
producing  high  quality  mushrooms. 

The  SAA,  however,  does  not  refer  to 
quality  of  merchandise  produced  or  the 
efficiency  of  production  operations  as  a 
criterion  for  measuring  production 
levels.  The  SAA  at  836  directs  the 
Department  to  examine  the  number  of 
units  processed  as  a  primary  indicator 
of  production  levels  in  determining  the 
end  of  the  start-up  period.  See  also  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value:  Static  Random  Access 
Memory  Semiconductors  from  Taiwan, 
63  FR  8909,  8930.  February  23. 1998.  In 
other  words,  the  Department  must  look 
at  processed  units,  not  output  yields. 
NFP  provided  no  information,  for 
example,  on  historical  production  or 


capacity  usage  related  to  its  operations 
firom  1994,  the  year  its  production 
facility  was  put  into  operation,  through 
1997.  the  end  of  the  POI,  to  serve  as  a 
benchmark  for  measuring  commercial 
production  levels  during  the  POI.  The 
only  evidence  NFP  submitted  was  a 
comparison  of  its  production  to  that  of 
U.S.  producers,  asserting  that  such 
levels  are  indicative  of  industry 
standards.  However,  we  do  not  consider 
U.S.  producers'  production  levels  as  an 
appropriate  standard  for  the  Chilean 
industry.  We  note  that  U.S.  producers 
are  subject  to  different  climate 
conditions  and  availability  of  raw 
materials,  thus  making  comparisons 
unreliable.  Moreover,  under  a 
comparative  yield  approach,  a 
respondent  may  never  leave  start-up 
because  it  may  never  reach  comparable 
yields  of  U.S.  producers. 

As  further  evidence  that  NFP  was  not 
in  a  startup  period  experiencing 
technical  factors  that  limited 
production,  we  note  that,  in  1996,  the 
year  before  the  POI.  NFP  posted  a 
provision  for  non-performing  fixed 
assets  because  the  expected  revenue 
stream  did  not  justify  the  capitalized 
values.  In  other  words,  in  1996,  NFP 
determined  that  its  production  problems 
were  not  temporary  but  chronic.  The 
SAA  at  838  states  that  a  company  "must 
demonstrate  that,  for  the  period  under 
investigation  or  review,  production 
levels  were  limited  by  technical  factors 
associated  with  the  initial  phase  of 
commercial  production  and  not  by 
factors  unrelated  to  startup,  such  as. 
•  •  •  chronic  production  problems." 

Section  773(f)(l)(C)(ii)  of  the  Act 
establishes  that  both  prongs  of  the  test 
must  be  met  before  a  startup  adjustment 
is  warranted.  In  this  case,  we  find  that 
NFP  has  failed  both  prongs  of  the  test 
and,  accordingly,  we  deny  NFP's  claim" 
for  a  start-up  adjustment. 

Comment  4:  Treatment  of  Raw  Materials 
for  Mushroom  Growing  as  Fixed  Costs 

NFP  contends  that  the  raw  materials 
used  in  the  growing  process  should  be 
classified  as  fixed  overhead  expenses 
because  these  costs  are  fixed  per  crop, 
regardless  of  the  crop's  yield  of  the 
particular  product.  NFP  also  states  that 
these  raw  material  expenses  are  not  a 
part  of  the  final  product  since  the 
growing  medium  {i.e.,  compost)  is  sold 
as  scrap  at  the  end  of  the  growing  cycle. 

The  petitioners  state  that  these  costs 
are  properly  classified  as  direct  raw 
materials  because  they  meet  the 
textbook  definition  of  materials  that  are* 
physically  observable  as  being 
identified  with  the  finished  good  and 
that  may  be  traced  to  the  finished  good 
in  an  economically  feasible  manner.  The 


petitioners  compare  the  materials 
identified  by  NFP — compost,  straw, 
manure,  spawn,  etc. — to  salmon  feed  in 
salmon  production,  which,  in  Salmon 
from  Chile,  the  Department  properly 
classified  as  a  direct  material  cost  item. 
The  p>etitioners  add  that  it  is  incorrect 
to  classify  these  materials  as  fixed 
overhead  costs  such  as  rent,  insurance, 
and  depreciation,  which  do  not  vary 
with  production  volume. 

DOC  Position 

We  agree  with  petitioners  that  raw 
materials  are  more  appropriately 
accounted  for  as  variable  costs  because 
the  consumption  of  these  materials  (and 
therefore  the  expense)  varies  as 
production  volumes  rise  and  fall. 
Although  crop  yields  may  vary  slightly 
between  growing  cycles,  in  general, 
fewer  mushrooms  grow  in  a  smaller 
quantity  of  growing  medium  than  in  a 
larger  quantity.  As  such,  the  production 
of  the  finished  product,  e.g., 
mushrooms,  varies  with  the  amount  of 
raw  materials  used  in  the  production 
process.  However,  in  this  case,  treating 
raw  material  costs  as  fixed  or  variable 
has  no  impact  on  our  dumping 
calculations  because  we  have  allocated 
all  manufacturing  costs  (with  the 
exception  of  mushroom  picking  labor) 
in  the  same  manner,  and  no  difference- 
in-merchandise  adjustment  is  necessary. 

Comment  5:  Allocation  of  Fixed  Costs 

NFP  argues  that  fixed  overhead  costs 
should  be  allocated  on  a  basis  other 
than  the  input  weight  of  the 
merchandise  into  the  production  [i.e. 
canning)  process.  NFP  proposes  an 
allocation  based  on  the  estimated 
number  of  mushrooms  consumed  for 
each  type  of  mushroom  product. 
Alternatively,  NFP  suggests  allocations 
based  on  gross  sales  value  or  total 
contribution  margin  for  each  type  of 
product.  NFP  contends  that  these 
methodologies  are  more  appropriate 
than  the  weight  input  methodology 
because  the  latter  allocates  a  higher 
proportion  of  costs  to  pieces  and  stems, 
cut  from  the  larger  mushrooms,  than  the 
smaller  whole  preserved  mushrooms 
based  on  size. 

The  petitioners  respond  that 
allocating  costs  based  on  the  estimated 
number  of  mushrooms  is  unreasonable 
given  that  preserved  mushrooms  are     — 
sold  by  weight,  not  by  the  number  of 
mushrooms  per  can.  Noting  that,  in  the 
production  process,  mushrooms  are 
weighed,  rather  than  counted,  the 
petitioners  contend  that  a  weight-based 
allocation  reflects  the  production  and 
sales  process  of  the  product. 
Furthermore,  the  petitioners  claim  that 
the  number-based  allocation 
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methodology  is  based  on  unverified, 
untimely  submitted  information,  and 
leads  to  a  distortive  shift  of  costs. 

IXX:  Position: 

We  agree  with  the  petitioners  that  a 
weight-based  allocation  methodology  is 
appropriate  in  this  case.  In  accordance 
with  section  773(f)(1)(A)  of  the  Act,  the 
Department  normally  relies  on  data 
from  a  respondent's  normal  books  and 
records  where  those  records  are 
prepared  in  accordance  with  the  home 
country's  GAAP,  and  where  they 
reasonably  reflect  the  costs  of  producing 
the  merchandise.  Normal  GAAP 
accounting  practices  provide  both 
respondents  and  the  Department  with  a 
reasonably  objective  and  predictable 
basis  by  which  to  compute  costs  for  the 
merchandise  under  investigation. 
However,  in  those  instances  where  it  is 
determined  that  a  company's  normal 
accounting  practices  result  in  a 
misallocation  of  production  costs,  the 
Department  will  adjust  the  respondent's 
costs  or  use  alternative  calculation 
methodologies  that  more  accurately 
capture  the  actual  costs  incurred  to 
produce  the  merchandise.  See,  e.g.. 
Final  Determination  of  Sales  at  liss 
Than  Fair  Value:  New  Minivans  from 
japan,  57  FR  21937,  21952,  May  26, 
1992,  (adjusting  a  respondent's  U.S. 
further  manufacturing  costs  because  the 
company's  normal  accounting 
methodology  did  not  result  in  an 
accurate  measure  of  production  costs); 
and  Fjna7  Determination  of  Sales  at  Less 
Than  Fair  Value:  Canned  Pineapple 
Fruit  from  Thailand,  60  FR  29553, 
29559,  June  5, 1995. 

NFP  did  not  have  an  established  cost 
accounting  system  and,  therefore,  for 
purposes  of  this  investigation,  NFP 
developed  a  re{>orting  methodology.  In 
NFP's  original  section  D  questionnaire 
response,  it  chose  to  allocate  costs  [e.g., 
manufactiuing  costs,  G&A  expenses, 
and  financial  expenses)  between 
products  based  on  their  relative  sales 
values.  At  the  request  of  the 
Department.  NFP  submitted  a  revised 
response  with  costs  based  on  a  weight- 
based  allocation  methodology.  For 
purposes  of  the  final  determination,  we 
are  relying  on  NFP's  costs  derived  from 
a  weight-fauBsed  allocation  methodology, 
with  the  specific  adjustments  noted 
elsewhere  in  this  notice. 

Section  351.407(c)  of  the 
Department's  regulations  states  that 
"|i  In  determining  the  appropriate 
method  for  allocating  costs  among 
products,  the  Secretary  may  take  into 
account  production  quantities,  relative 
sales  values,  and  other  quantitative  and 
qualitative  factors  associated  with  the 
manufacture  and  sale  of  the  subject 


merchandise  and  the  foreign  like 
product."  We  rejected  NFP's  sales  value 
based  methodology  because  it  would,  if 
used,  require  historical  costs  and  sales 
data  for  fresh  and  preserved  mushrooms 
over  a  jjeriod  encompassing  several 
years  prior  to  the  antidumping 
proceeding.  See  Final  Results  of 
Antidumping  Duty  Administrative 
Review:  Canned  Pineapple  Fruit  From 
Thailand,  63  FR  7399,  February  13, 
1998.  NFP  did  not  provide  the  data 
necessary  to  utilize  a  sales  value-based 
methodology.  Moreover,  we  have 
determined  that  an  allocation 
methodology  based  on  weight  is 
reasonable  for  the  following  reasons:  (1) 
NFP  tracks  the  mushrooms  through  the 
production  process  by  weight,  not  by 
number  of  mushrooms  or  by  relative 
sales  value;  (2)  mushrooms  are  sold  by 
weight,  not  by  the  number  of 
mushrooms  per  can;  and,  (3)  regardless 
of  whether  the  mushrooms  are  going  to 
preserved  or  fresh  product,  they  are 
substantially  the  same  input  pnxiucts. 
On  this  basis,  we  continue  to  rely  upon 
a  weight-based  methodology  because 
this  calculation  reasonably  reflects  the 
costs  of  producing  the  subject 
merchandise. 

We  disagree  with  NFP  that  the 
Department  recognized  in  the 
verification  report  that  an  allocation 
basis  other  than  weight  should  be  used 
for  allocating  costs.  In  our  report,  we 
stated  that  the  cost-generating  elements 
of  growing  mushrooms  for  both 
preserved  and  fresh  mushrooms  are 
identical,  that  a  considerable  quantity  of 
mushrooms  initially  selected  for  the 
besh  sales  market  were  eventually 
canned,  and  that  canned  whole 
mushrooms  may  be  re-processed  into 
pieces  and  stems.  Additionally,  the 
Department  has  accounted  for  specific 
cost  diflierences  supported  by  factual 
documentation,  such  as  differences  in 
picking  costs  supported  by  labor  union 
agreements  specifying  the  additional 
compensation  for  picking  specific  sizes 
of  mushrooms. 

Finally,  we  also  disagree  with  NFP 
that  costs  could  be  allocated  based  on 
the  number  of  mushrooms  used  in 
producing  specific  products.  NFP's 
suggestion  is  not  feasible,  since  neither 
the  actual  number  of  mushrooms 
consumed  for  each  specific  product,  nor 
the  applicable  yield  rates  are  on  the 
record.  It  would  be  inappropriate  to 
extrapolate  the  specific  numbers 
required  for  such  a  calculation  from  a 
sample  of  less  than  ten  mushrooms,  as 
suggested  by  NFP. 


Comment  6:  Revisions  to  COP  and  CV 
Data  based  on  Auditor's  Proposals 

The  petitioners  contend  that  the 
Department  should  reject  revisions  to 
the  COP  and  CV  data  base  that  NFP 
presented  at  the  commencement  of 
verification,  based  on  adjustments 
proposed  by  NFP's  auditors.  The 
petitioners  argue  that  these  adjustments 
are  1)  based  on  an  incomplete  audit  that 
could  not  reconcile  key  parts  of  NFP's 
accounting  records,  2)  not  included  in 
NFP's  tax  return,  and  3)  associated  with 
pre-POI  expenses  and  thus  are  not 
relevant. 

NFP  states  that  there  is  no  legal  basis 
for  rejecting  these  revisions  because 
they  were  requested  by  the  De]}artment 
According  to  NFP,  excluding  these 
adjustments  would  result  in  less 
accurate  information.  NFP  adds  that  it  is 
not  relevant  whether  the  tax  return  and 
financial  statements  are  in  complete 
agreement  as  there  are  differences 
between  GAAP  for  financial  reporting 
purposes  and  tax  law  for  tax  reporting 
purposes. 

DOC  Position 

We  agree  with  NFP.  There  is  no  basis 
to  reject  the  audit  adjustments  proposed 
by  NFP's  auditors.  All  of  the  auditor's 
proposed  adjustments  appear  to  be  in 
conformance  with  Chilean  GAAP.  While 
some  of  the  adjustments  relate  to 
transactions  that  occurred  in  prior 
periods,  auditors  are  required  to  post 
these  adjustments  to  NFiP's  records. 
Moreover,  we  are  satisfied  that  our 
adjustments  to  account  for  the  items 
discussed  in  Comment  2  above  isolate 
those  problems  and  reasonably  quantify 
any  potential  imderstatement  to  the 
reported  costs.  Additionally,  the  fact 
that  the  financial  statements  do  not 
agree  to  NFP's  tax  return  is  not  relevant, 
since  the  tax  return  was  prepared  soon 
after  the  end  of  the  tax  year,  while  the 
audit  report  did  not  become  available 
until  August  1998.  Furthermore,  the 
petitioners'  arguments  are  unpersuasive 
because  there  are  differences  between 
the  reporting  standards  applicable  to  a 
tax  return  and  those  applicable  to  an 
audited  financial  statement.  Therefore, 
the  exclusion  of  these  items  in  NFP's  tax 
return,  filed  prior  to  completion  of  the 
audit,  does  not  render  the  adjustments 
unreliable. 

Comment  7:  Treatment  of  Unreconciled 
Value  Item  in  NFP  Financial  Statement 

The  petitioners  aigue  that  the 
Department  must  adjust  NFP's  reported 
cost  or  sales  data  for  an  unreconciled 
value  recorded  in  NFP's  POI  financial 
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statements.!  To  account  for  this 
unreconciled  item  cited  by  NFP's 
independent  auditor,  the  petitioners 
state  that  the  Department  should  apply 
facts  available  and  either  make  an 
upward  adjustment  to  the  cost  of 
manufacture,  or  assume  that  the 
unreconciled  value  reflects  unreported 
sales  to  the  United  States  and  apply  the 
highest  calculated  margin  to  the  value 
in  question  and  include  this  amount  in 
the  overall  margin  calculation. 

NFP  agrees  that  the  value  item  was 
not  completely  reconciled  during  the 
Department's  verification,  but  refers  to 
the  stated  reason  in  the  verification 
report,  which  shows  that  NFP's 
approach  was  fiiUy  consistent  with 
Chilean  and  U.S.  GAAP.  NFP  agrees 
with  the  petitioners  that  costs  should  be 
adjusted,  but  that  the  appropriate 
adjustment  should  result  in  a  decrease 
in  NFP's  cosits. 

DOC  Position 

We  agree  with  the  petitioners  in  part. 
In  the  audit  report.  NFP's  auditors 
identify  discrepancies  between  certain 
account  balances  and  the  underlying 
assets  and  liabilities  (see  Comment  2 
above).  While  we  agree  with  the 
petitioners  that  we  must  adjust  for  these 
items,  we  disagree  with  the  petitioners' 
proposal  to  include  these  differences  as 
unreported  sales,  because  the  footnotes 
to  the  1996  Hnancial  statements  indicate 
that  the  unreconciled  differences  are  not 
due  to  sales  related  activity.  Therefore. 
we  have  adjusted  NFP's  costs  for  the 
unreconciled  item  by  applying  the 
difference  identified  in  the  footnotes  to 
the  1996  financial  statements.  Since  we 
are  able  to  adjust  NFP's  reported  costs 
for  the  specific  items  noted  by  its 
auditors  using  information  contained  in 
NFP's  submitted  financial  statements, 
we  have  done  so  for  the  Final 
determination.  See  Cost  Calculation 
Memo. 

Comment  8:  Treatment  of  Unreported 
Adjustments  to  U.S.  Sales  Prices 

Citing  a  number  of  omissions  and 
errors  to  U.S.  price  adjustments 
discovered  at  verification,  the 
petitioners  argue  that  the  Department 
should  make  adverse  inferences  in 
applying  facts  available  to  account  for 
these  items.  Specifically,  the  petitioners 
contend  that  the  following  adjustments 
should  be  made: 

(a)  To  account  for  unreported 
discounts,  the  Department  should  apply 
the  amount  of  the  discount  to  every  U.S. 
sale. 


■  NFP  has  raquested  business  proprietary 
treatment  for  the  idenlirication  of  this  specific  item. 


(b)  To  account  for  unreported  letter  of 
credit  and  bank  fees,  the  Department 
should  apply  the  highest  fee  found  for 
any  sale  and  apply  that  amount  to  every 
U.S.  sale. 

(c)  To  account  for  unreported  height 
and  palletizing  charges  on  certain  U.S. 
sales,  the  Department  should  apply  the 
highest  charges  for  these  items  found  at 
verification  to  these  sales. 

(d)  To  account  for  unreported 
repacking  expenses  (i.e..  palletizing  and 
shrink  wrap  expenses),  the  Department 
should  apply  the  highest  amount  for 
these  expenses  found  at  verification  to 
all  U.S.  sales. 

NFP  asserts  that  the  errors  in 
reporting  these  adjustments  were 
inadvertent  and  that  it  provided  the 
Department  with  the  information 
necessary  to  make  appropriate 
adjustments.  Specifically.  NFP 
responds: 

(a)  To  account  for  unreported 
discounts,  the  Department's  adjustment 
should  not  exceed  the  amount  of  total 
discounts  granted  by  NFP/USA. 

(b)  No  adjustment  should  be  made  for 
letter  of  credit  fees  because  the  letters  of 
credit  were  between  NFP  and  NFP/USA. 
i.e..  two  affiliates.  Should  the 
Department  consider  bank  fees  as  sales 
expenses,  the  expenses  should  be 
allocated  based  on  sales  value. 

(c)  No  adjustment  is  necessary  for 
freight  and  palletization  charges  to 
customers  as  NFP  supplied  this 
information  in  a  revised  sales  listing  at 
the  Department's  request. 

(d)  To  account  for  unreported 
repacking  expenses,  the  expenses 
should  be  allocated  fairly  across  sales. 

DOC  Position 

Section  776(a)  of  the  Act  requires  the 
Department  to  use  the  facts  otherwise 
available  when  necessary  information  is 
not  on  the  record  or  an  interested  party 
withholds  requested  information.  As 
petitioners  point  out  and  NFP 
acknowledges.  NFP  failed  to  report 
these  price  adjustments  in  its 
questionnaire  responses.  Moreover.  NFP 
did  not  identify  these  adjustments  at  the 
start  of  verincation.  but  rather  they  were 
discovered  by  the  Department  during 
verification,  as  described  in  the 
verification  report.  Under  these 
circumstances,  we  must  account  for 
these  adjustments  using  the  facts 
available.  Because  NFP  failed  to  provide 
these  requested  items,  we  find  that  it 
failed  to  cooperate  to  the  best  of  its 
ability  in  providing  this  information, 
and,  dierefore.  adverse  inferences  are 
warranted,  where  possible.  Therefore. 
we  applied  the  highest  discount 
percentage  observed  to  all  U.S.  sales,  as 
adverse  facts  available  for  the 


unreported  discounts.  We  have  also 
applied  an  adverse  inference  to  the 
unreported  height  charges  by 
disregarding  this  addition  to  CEP. 

NFP  paid  Dank  fees  to  unaffiliated 
banks  for  NFP's  intracompany  sales  of 
the  subject  merchandise  to  NFP/USA. 
We  did  not  have  sale-specific 
information  on  these  bank  fees  because 
the  bank  fees  were  assessed  on  the 
container  shipments  hom  Chile,  not  the 
sale  transactions  to  the  unafhliated 
parties.  Therefore,  we  have  appUed  the 
percentage  derived  from  the  total 
expense  attributable  to  these  fees, 
divided  by  NFP/USA's  total  POI  sales, 
as  obtained  at  verification,  as  the  only 
information  available  for  this 
adjustment.  Similarly,  we  did  not  have 
sale-specific  information  for  repacking 
expenses,  so  we  have  applied  the 
percentage  derived  from  the  total 
expense  attributable  to  these  expenses, 
divided  by  NFP/USA's  total  POI  sales, 
as  obtained  at  verification,  as  the  only 
information  available  for  this 
adjustment.  Thus,  for  these  two 
adjustments,  no  adverse  inference  is 
possible,  based  on  the  record  evidence. 

However,  we  do  not  find  the  use  of 
adverse  inferences  appropriate  with 
regard  to  the  palletization  charges  billed 
to  NFP's  customers.  Palletization 
charges  were  included  in  the  gross 
prices  NFP  reported  to  the  Department 
prior  to  verification.  As  discussed  in  the 
Verification  Report  at  pages  17  and  18, 
and  Exhibit  52.  NFP  provided  a  hill 
breakout  of  these  additions  to  price,  and 
we  verified  the  data.  This  information 
was  included  in  a  supplemental 
response  specifically  requested  by  the 
Department  subsequent  to  verification 
and  submitted  on  September  2. 1998. 
Therefore,  we  used  this  information  in 
our  final  determination. 

Finally,  although  neither  party  raised 
this  issue  in  its  briefs,  we  also  applied 
adverse  facts  available  for  unreported 
bank  fees  on  Brazilian  sales.  As 
discussed  in  the  verification  report.  NFP 
incurred  these  expenses  on  all  but  one 
Brazilian  sale,  but  failed  to  report  these 
items  in  its  questionnaire  responses.  For 
the  applicable  sales,  we  made  an 
adverse  inference  by  applying  the 
lowest  percentage  rate  of  expense 
observed  for  a  sale  at  verification  to  the 
other  Brazilian  sales. 

Comment  9:  Monetary  Correction 

NFP  contends  that  the  Department 
should  include  the  full  amount  of  its 
monetary  adjustments  in  its  COP  and 
CV  calculations  since  these  infiation 
adjustments  are  required  by  Chilean 
GAAP,  and  the  Department  accepted 
monetary  correction  adjustments  in 
Final  Results  and  Partial  Recission  of 


Antidumping  Duty  Administrative 
Review:  Certain  Fresh  Cut  Flowers  from 
Colombia  (62  FR  53287.  October  14. 
1997)  {"Flowers  from  Colombia"). 
Moreover.  NFP  asserts  that  the 
petitioners  have  not  identified  any  legal 
basis  for  denying  monetary  adjustments. 

The  petitioners  object  to  any 
monetary  correction  offset  to  NFP's 
financial  expense  because  the  problems 
noted  by  NFP's  independent  auditor 
bring  into  doubt  the  accvu^cy  and 
reasonableness  of  claimed  corrections. 
Further,  the  petitioners  argue  that  it  is 
unreasonable  to  measurably  adjust 
NFP's  financial  results,  which  are  based 
on  non-monetary  factors,  because  of 
changes  in  inflation  or  exchange  rates. 
The  petitioners  contend  that,  at  most, 
the  Department  should  allow  a 
monetary  correction  only  for  the  current 
portion  of  NFP's  bank  loans,  as  in  the 
preliminary  determination. 

DOC  Position 

The  Def>artment's  practice  with 
respect  to  inflation  (including  the 
monetary  correction  of  financial  data)  is 
to  adjust  for  those  items  that  have  a 
significant  impact  on  the  antidumping 
analysis  and  to  exclude  those  aspects  of 
the  adjustment  that  would  distort  the 
analysis.  See,  e.g..  Flowers  From 
Columbia.  62  FR  at  53299-300;  Roses 
from  Colombia,  60  FR  at  6993;  and, 
Salmon  From  Chile.  63  FR  at  31432. 
Consistent  with  this  practice,  we  have: 
(1)  included  the  depreciation  expense 
calculated  on  revalued  asset  values;  (2) 
included  the  exchange  gains  and  losses 
on  current  assets  and  liabilities;  (3) 
included  a  portion  of  the  exchange  gains 
and  losses  on  long-term  debt;  and  (4) 
excluded  the  gains  and  losses  on  non- 
monetary assets  and  liabilities. 

We  did  not  include  the  full  amount  of 
NFP's  monetary  correction  adjustment 
because,  as  explained  below,  certain 
monetary  adjustments  do  not  constitute, 
in  any  meaningful  sense,  true  income  or 
expense  to  the  company.  In  cases  such 
as  this  one,  where  Chile  experienced 
moderate  levels  of  inflation  during  the 
POI  but  not  at  a  level  requiring  the 
Department's  high-inflation 
methodology,  the  E)epartment's  practice 
does  not  attempt  to  address  all  of  the 
inflationary  effects  resulting  within  the 
twelve  months  of  the  investigation  or 
review  period,  because  any  attempt  to 
quantify  the  effects  of  inflation  on  each 
measure  of  cost  and  price  would  impose 
an  unreasonable  level  of  complexity  to 
the  Department's  antidumping  analysis. 
Consequently,  in  non-high-inflation 
cases,  we  do  not  calculate  cost  using  a 
constant  currency  or  replacement  cost 
methodology.  Instead,  the  Department 
adjusts  for  certain  significant  expenses. 


such  as  depreciation  and  amortization, 
because  these  expenses  are  derived  from 
asset  values  recorded  at  historical  cost 
and  whose  useful  Uves  extend  beyond 
the  period  of  investigation  or  review. 
Since  the  compounded  effects  of 
inflation  distort  historical  costs  and  the 
associated  depreciation  expense,  use  of 
unadjusted  historical  depreciation 
expenses  would  understate  costs.  See, 
e.g..  Flowers  from  Columbia,  62  FR  at 
53299. 

Furthermore,  there  is  neither  a 
statutory  requirement  that  the 
Department  adjust  for  all  effects  of 
inflation  in  its  analysis,  nor  a 
requirement  to  use  all  aspects  of  a 
country's  GAAP.  Rather,  the  statute 
merely  requires  that  the  Department 
include  in  its  calculation  of  CV  the  cost 
of  manufacturing  "during  a  period 
which  would  ordinarily  permit  the 
production  of  the  merchandise  in  the 
ordinary  course  of  business."  See 
section  773(e)(1)  of  the  Act.  Given  the 
inability  to  measure  the  effects  of 
inflation  on  each  cost  and  price  item, 
the  Department's  practice  reasonably 
achieves  the  statutory  mandate  to 
calculate  cost  in  a  manner  that 
reasonably  reflects  the  costs  associated 
with  the  production  and  sale  of  the 
merchandise.  Indeed,  the  QT  has  held 
that  full  accounting  for  inflation  is 
neither  necessary  nor  possible.  See 
Budd  Co.  V.  United  States,  773  F.  Supp. 
1549, 1554  (OT  1991)  ("The  glowing 
deficiency  in  Plaintiff's  argument  is  the 
underlying  premise  that  a  full 
accounting  for  inflation  is  necessary  or 
even  possible.").  On  this  basis,  we 
disagree  with  NFP's  assertion  that 
inclusion  of  its  entire  monetary 
correction  is  required  in  this  case. 

Additionally,  we  disagree  with  NFP's 
claim  that  the  Department  should 
include  the  annual  revaluation  of  non- 
monetary assets  and  liabilities  in  our 
calculation.  The  annual  revaluation  of 
non-monetary  assets  [e.g.,  fixed  assets) 
does  not  represent  income  during  the 
fiscal  year.  Likevdse,  the  revaluation  of 
non-monetary  liabilities  (e.g.,  equity  and 
capital)  does  not  represent  a  loss  during 
the  fiscal  year.  Rather,  they  represent 
the  restatement  of  non-monetary  assets 
and  Uabilities  into  current  price  levels. 
In  other  words,  the  restatement  of  the 
book  value  of  a  truck  into  a  greater 
number  of  (lower  value)  pesos  does  not 
result  in  an  economic  gain,  since  one 
still  only  owns  a  truck.  Therefore,  we  do 
not  include  these  revaluations  in  our 
antidumping  analysis.  Instead,  we 
include  only  the  amortization  of  the 
revalued  assets  and  UabiUties.  since 
they  represent  the  expenses  stated  at 
current  price  levels  and  directly  relate 
to  the  period  under  investigation. 


Likewise,  we  disagree  with 
petitioners'  assertion  that  the 
Department  should  exclude  all  of  the 
inflation  adjustments  (i.e..  monetary 
correction)  for  purposes  of  calculating 
COP  or  CV.  As  explained  above,  certain 
elements  of  monetary  correction  must 
be  taken  into  account  to  avoid  certain 
distortions  to  the  antidumping  analysis. 
The  exclusion  of  all  inflation 
adjustments  would  result  in  costs  that 
are  not  reflective  of  current  price  levels. 
producing  an  improper  matching  of 
revenues  and  expenses.  See  Roses  from 
Colombia.  62  FR  at  6993.  Finally,  we 
also  disagree  with  p>etitioner's  assertion 
that  the  monetary  corrections  should  be 
ignored  because  of  the  problems  noted 
by  NFP's  independent  auditors.  As 
noted  elsewhere  in  this  notice,  the 
declarations  made  by  the  auditors  were 
for  specific  problems  which  the 
Department  addressed  through 
appropriate  adjustments. 

Comment  10:  Depreciation  Adjustment 

The  petitioners  challenge  NFP's  claim 
of  a  depreciation  adjustment  to  the  OOP 
and  CV  calculations  because  the 
adjustment  relates  to  an  unreconciled 
item  in  NFP's  financial  statements.  In 
addition,  citing  Final  Determination  of 
Sales  at  Less  Than  Fair  Value:  Static 
Random  Access  Memory 
Semiconductors  from  the  Republic  of 
Korea  (63  FR  8934,  February  23.  1998) 
[SRAMSfrom  Korea),  the  petitioners 
contend  that  the  Department's  practice 
is  to  grant  special  depreciation 
adjustments  only  when  used  by  a 
respondent  in  its  regular  course  of 
business  over  time,  while  NFP's  claim  is 
of  an  extraordinary  nature. 

NFP  responds  that  the  adjustment  is 
in  full  accordance  with  the  appropriate 
Statement  of  Financial  Accounting 
Standards  ("SFAS"),  which  is  also  part 
of  Chilean  GAAP.  According  to  NFP.  its 
appUcation  of  GAAP  to  its  financial 
statements  is  systematic,  rational,  not 
extraordinary,  and.  additionally,  there  is 
no  legal  basis  to  reject  this  adjustment. 

DOC  Position 

We  disagree  with  the  petitioners.  As 
discussed  above  in  the  resfxinse  to 
Comment  5.  the  Department  relies  on 
data  from  a  respondent's  normal  books 
and  records  where  those  records  are 
prepared  in  accordance  with  home 
country  GAAP  and  reasonably  reflect 
the  costs  of  producing  the  merchandise. 
In  1996.  NFP  wrote  down  the  value  of 
certain  non-performing  fixed  assets  to 
amounts  in  line  with  the  asset's  ability 
to  generate  revenue.  At  that  time.  NFP 
recognized  the  loss  associated  with  the 
write-down  on  the  income  statement. 
The  write-down  of  the  value  of  non- 
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perforniing  fixed  assets  was  in 
accordance  with  both  U.S.  and  Chilean 
GAAP,  and  was  reflected  in  NFP's 
historical  books  and  records.  The  write- 
down of  asset  values  in  the  period  prior 
to  an  investigation  does  not,  in  this  case, 
distort  the  costs  reported  for  the  POI, 
because,  as  of  the  filing  of  the  petition, 
the  asset  values  were  properly  valued 
and  were  in  accordance  with  both  U.S. 
and  Chilean  GAAP.  Although  the  audit 
report  for  financial  statements  which 
first  disclosed  the  write-down  was  dated 
April  30,  1998,  raising  the  concern  that 
the  adjustment  was  made  only  for 
purposes  of  this  investigation,  evidence 
on  the  record  demonstrates  that  the 
write-down  was  recorded  to  NFP's 
books  and  records  prior  to  the  filing  of 
the  petition. 

Additionally,  we  disagree  with  the 
petitioners  that  the  write-down  affects 
our  ability  to  adjust  NFP's  costs.  The 
calculation  of  the  write-down  was  not 
dependent  on  the  unreconciled 
difference  in  fixed  assets,  cited  in  the 
auditors  report,  but  rather  was  based  on 
the  net  present  value  of  the  assets. 
Moreover,  the  Department  has  adjusted 
for  this  unreconciled  difference. 

Finally,  the  petitioners'  cite  to 
SRAMS  from  Korea  is  inapposite, 
because  that  case  related  to  the  selection 
or  change  in  depreciation  methodology, 
not  to  the  proper  valuation  of  assets  and 
the  accounting  principle  of 
conservatism.  That  is.  NFP  wrote  down 
the  value  of  its  fixed  assets  when  it 
became  reasonably  certain  that  the 
expected  revenue  stream  did  not  justify 
the  capitalized  values.  Therefore,  for  the 
reasons  discussed  above,  we  have 
accepted  NFP's  reported  depreciation 
expense  calculation.  However,  we  have 
reallocated  the  expense  based  on 
production  quantity  rather  than  sales 
value,  consistent  with  the  methodology 
discussed  in  our  response  to  Comment 
5.- 

Comment  1 1 :  Source  for  Calculation  of 
CV  Profit 

The  petitioners  claim  that,  in 
calculating  CV  under  section 
773(e)(2)(B)(iii)  of  the  Act,  the 
Department  should  rely  on 
contemporaneous,  POI  data  [i.e.,  1997 
data),  rather  than  the  1996  data  from 
lanasafrut,  a  Chilean  fruit  and  vegetable 
producer,  used  in  the  preliminary 
determination. 

Although  NFP  agrees  with  the 
petitioners  that,  ideally,  the  surrogate 
for  CV  profit  should  be  based  on  POI 
data,  NFP  contends  that,  in  the  absence 
of  any  better  information  on  the  record, 
the  Department  should  continue  to  use 
the  1996  lanasaftnt  data  as  a  surrogate 
for  NFP's  CV  profit. 


DOC  Position 

Section  773(e)(2)(B)(iii)  of  the  Act 
authorizes  the  Department  to  use  any 
reasonable  method  to  determine  profit 
with  an  appropriate  "cap"  for  purposes 
of  CV.  Because  we  were  unable  to 
determine  an  appropriate  profit  "cap," 
we  calculated  CV  with  an  amount  for 
profit  on  the  basis  of  facts  available,  as 
provided  in  the  SAA  at  841.  Based  on 
the  record  evidence,  we  used  the  1996 
profit  margin  for  lanasafrut  S.A.,  a 
leading  Chilean  fruit  and  vegetable 
producer  as  a  reasonable  surrogate  for 
NFP's  profit.  As  we  explained  in  the 
preliminary  determination,  we  consider 
this  data,  which  was  submitted  in  the 
petition,  as  a  reasonable  surrogate  for 
CV  profit  because  it  is  based  upon  a 
Chilean  producer's  sales  experience  on 
the  same  general  category  of 
merchandise  subject  to  investigation. 

Section  773(e)(2)(B)(iii)  does  not 
prohibit  the  use  of  non-POI  data  in 
determining  CV  profit,  but  rather 
provides  the  Department  with  broad 
authority  to  determine  a  reasonable 
surrogate.  Although  not 
contemporaneous  with  the  POI,  we  find 
no  other  basis  to  reject  lanasafrut's  1996 
profit  margin  as  a  reasonable  surrogate 
for  CV  profit.  Therefore,  in  the  absence 
of  any  other  reasonable  data  on  the 
record  of  this  proceeding,  we  continued 
to  use  this  data  in  this  final 
determination. 

Comment  12:  Brazilian  Sales  as  Basis 
for  Normal  Value 

The  petitioners  claim  that  NFP  failed 
to  establish  that  Brazil  is  the  appropriate 
foreign  market  for  U.S.  sales.  According 
to  the  petitioners,  Chilean  export 
statistics  indicate  that  Hong  Kong  may 
be  a  larger  foreign  market  for  NFP  than 
Brazil.  In  addition,  the  petitioners 
suggest  that  NFP's  refusal  to  provide  the 
financial  statement  for  NFP's  Hong 
Kong  affiliate  may  be  an  attempt  to 
conceal  sales  through  the  Hong  Kong 
affiliate. 

NFP  contends  that  there  is  no  factual 
basis  to  the  petitioners'  suggestion  that 
Hong  Kong  is  a  viable  third  country 
market.  NFP  states  that  the 
determination  on  the  viability  of  the 
Brazilian  market  should  rest  on  NFP's 
submitted  and  verified  data.  In  addition, 
NFP  disputes  the  petitioners'  allegations 
that  it  intentionally  withheld  data  from 
the  Department  and  states  that  it  was 
prepared  to  provide  any  sales  data  on 
Hong  Kong  sales  had  the  Department 
requested  such  information. 

DOC  Position 

We  agree  with  NFP.  We  found  no 
discrepancies  in  NFP's  sales  reporting 


(see  Verification  Report).  Further,  we 
found  no  evidence  at  verification  that 
any  other  foreign  market  was  larger  than 
Brazil  during  the  POI.  Our  ability  to 
make  this  determination  was  not 
affected  by  our  inability  to  examine  the 
Hong  Kong  affiliate's  financial  statement 
because  we  were  able  to  examine  all  of 
NFP's  sales  records  in  Chile.  Therefore, 
we  are  satisfied  that  Brazil  is  the 
appropriate  third  country  market  in  this 
proceeding. 

Comment  13:  Export  Incentive 

NFP  argues  that  the  export  incentive 
credits  it  received  for  its  export  sales 
should  be  treated  as  either  revenue  or  as 
a  reduction  of  costs,  rather  than 
disregarded,  as  in  the  preliminary 
determination.  In  support  of  its  claim. 
NFP  states  that  the  export  incentive 
credit  is  considered  additional  revenue 
under  Chilean  law.  and  that  no 
countervailing  duty  case  has  been  filed 
against  it. 

The  petitioners  agree  with  the 
Department's  preliminary  determination 
that  there  is  no  statutory  basis  for  a  USP 
or  NV  adjustment  for  the  export 
incentive.  Further,  the  petitioners 
contend  that  NFP  failed  to  demonstrate 
that  it  actually  received  any  of  these 
credits  during  the  POI  in  a  manner  akin 
to  a  duty  drawback  claim,  under  which 
NFP  initially  reported  this  item. 

DOC  Position 

We  agree  with  the  petitioners.  Section 
772(c)(1)  of  the  Act  limits  additions  to 
the  EP  or  CEP  starting  price  to  packing, 
rebated  import  duties  (i.e.,  "duty 
drawback"),  or  the  amount  of  any 
countervailing  duty  imposed  on  the 
product  to  offset  an  export  subsidy.  The 
Chilean  export  incentive  does  not  meet 
any  of  these  conditions.  The  program  is 
not  contingent  upon  importation  of 
inputs  used  to  produce  the  exported 
subject  merchandise — the  duty 
drawback  system  contemplated  under 
section  772(c)(1)(B)  of  the  Act.  See  e.g.. 
Certain  Welded  Carbon  Steel  Pipes  and 
Tubes  from  India:  Final  Results  of 
Antidumping  Duty  Administrative 
Review,  (63  FR  32825,  32828-29,  June 
16, 1998).  Instead,  the  incentives  are 
provided  to  any  Chilean  exporter  {see 
NFP  May  19. 1998.  supplemental 
response  at  Appendix  S-12).  Similarly, 
section  773(a)(6)  of  the  Act  does  not 
provide  for  this  type  of  adjustment  to 
NV.  Therefore,  there  is  no  statutory 
basis  for  adjusting  NFP's  price  data  for 
this  export  incentive.  We  also  disagree 
with  NFP's  contention  that  we  should 
account  for  this  incentive  by  reducing 
its  costs  because  section  773(b)(3)  of  the 
Act  provides  no  basis  for  such  a 
reduction  when  the  respondent 
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participates  in  an  expmt  incentive 
program  such  as  that  presented  here. 
Accordingly,  we  have  continued  to 
disregard  this  claimed  ad)U8tinent  in  our 
calctdaticm. 

Comment  1 4:  Imputed  Interest  Rate  for 
Brazilian  Sales 

NFP  contends  that  the  Department 
should  use  NFP/USA's  short-term 
interest  rate  for  calculating  imputed 
credit  on  sales  to  Brazil,  as  applied  in 
NFP's  questionnaire  response,  rather 
than  the  short-term  U.S.  dollar  interest 
rates  the  Department  observed  at 
verification.  NFP  states  that  the  NFP/ 
USA  rate  is  mora  appropriate  because 
NFP/USA  is  the  primary  funding  source 
of  NFP's  operations. 

DOC  Position 

As  stated  in  Import  Administration 
Policy  Bulletin  98-2.  where  the 
respondent  (the  seller)  has  short-term 
bornnvings  in  the  same  currency  as  that 
of  the  transaction  the  Department's 
practice  is  to  use  the  respondent's  own 
weighted^iverage  short-term  borrowing 
rate  realized  in  that  currency  to  quantify 
the  credit  expenses  inciured.  For 
example,  for  U.S.  dollar  transactions,  we 
impute  credit  expenses  using  the 
respondent's  interest  rate  realized  on 
U.S.  dollar  borrowings.  See,  e.g.,  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value:  Oil  Country  Tubular  Goods 
from  Austria.  60  FR  33551.  33555.  )ime 
28. 1995.  We  observed  at  verification 
that  NFP,  in  fact,  has  short-term 
borrowings  in  U.S.  dollare.  the  ciirrency 
of  its  sales  to  Brazil.  Thus.  NFP's  actual 
experience  is  the  proper  basis  for 
determining  the  imputed  credit  interest 
rate.  The  only  information  on  the  record 
that  we  have  for  the  imputed  rate  is  the 
examples  seen  at  verification.  In  our 
verification  report,  we  noted  the  lowest 
and  highest  interest  rates  observed. 
Therefore,  as  facts  available,  we 
recalculated  NFP's  imputed  interest  rate 
using  the  midpoint  of  the  U.S.  dollar 
short-term  borrowings  observed  at 
verification.  We  made  no  adjustments  to 
NFP's  reported  inventory  carrying 
expense  claim  because  we  had 
insufficient  information  to  recalculate 
this  expense  using  NFP's  sale-specific 
methodology. 

Continualion  of  Suspension  of 
Uqnidatkm 

In  accordance  with  section 
735(c)(1)(B)  of  the  Act.  we  are  directing 
the  Customs  Service  to  continue  to 
suspend  liquidation  of  all  entries  of 
subject  merchandise  from  Chile,  that  are 
entered,  or  withdrawn  bom  warehouse, 
for  consumption  on  or  after  August  5. 
1998  (the  date  of  publication  of  the 


preliminary  determination  in  the 
Federal  Sagistar).  The  Customs  Smvice 
shall  continue  to  require  a  cash  deposit 
or  posting  of  a  bond  equal  to  the 
estimated  amoimt  by  which  the  normal 
value  exceeds  the  U.S.  price  as  shown 
below.  These  suspension  of  liquidation 
instructions  will  remain  in  effect  until 
further  notice.  The  weighted-average 
dumping  margins  are  as  follows: 


ExportarAnanufacturer 

Waighlad- 
avsrage 

margin  per- 
oenlaQa 

Nature's  Farm  Products  (Chile) 

S>. 

Al  Oltws 

148.51 
148.51 

rrc  Notificatifm 

In  accordance  with  section  735(d)  of 
the  Act.  we  have  notified  the 
International  Trade  Conunission  (ITC)  of 
our  determination.  As  our  final 
determination  is  affirmative,  the  ITC 
will,  within  45  days,  determine  whether 
these  imports  are  materially  injiuing.  or 
threaten  material  injury  to,  the  U.S. 
industry.  If  the  ITC  determines  that 
material  injtiry.  or  threat  of  material 
injiuy  does  not  exist,  the  proceeding 
will  be  terminated  and  all  securities 
posted  will  be  refunded  or  canceled.  If 
the  ITC  determines  that  such  injury 
does  exist,  the  Department  will  issue  an 
antidumping  duty  order  directing 
Customs  officials  to  assess  antidtmiping 
duties  on  all  imports  of  the  subject 
merchandise  entered  for  consumption 
on  or  after  the  effective  date  of  the 
suspension  of  liquidation. 

lliis  determination  is  issued  and 
published  in  accordance  with  sections 
735(d)  and  777(i)(l)  of  the  Act 

Dated:  October  13, 1998. 
RobBrt  A.  LaRnan, 
Assistant  SecTBtary  for  Import 
Administration. 
(FR  Doc  98-28393  Filed  10-21-98;  8:45  ami 
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DEPARTMENT  OF  COMMERCE 

International  Trade  AdministFatton 

Rutgers,  The  Stat*  Unhrerstty  of  New 
Jeraey;  Notice  of  Decision  on 
Application  for  Duty-Frae  Entry  of 
SctontMc  Instnimant 

This  is  a  decision  pursuant  to  Section 
6(c)  of  the  Educational,  Scientific  and 
Cultiuvl  Materials  Importation  Act  of 
1966  (Pub.  L.  89-651.  80  Stat.  897;  IS 
CFR  part  301).  Related  records  can  be 
viewed  between  8:30  AM  and  5:00  PM 
in  Room  4211,  U.S.  Department  of 


Commerce,  14th  and  CcMistitution 
Avenua.  NW.  Washington.  DC 

Decision:  Denied.  Applicant  has  failed 
to  establish  that  domestic  instruments  of 
equivalent  scientific  value  to  the  foreign 
instnmient  for  the  intended  purposes 
are  not  available. 

Reasons:  Section  301.5(e)(4)  of  the 
regulations  requires  the  denial  of 
applicatimis  that  have  been  denied 
without  prejudice  to  resubmission  if 
they  are  not  resubmitted  within  the 
specified  time  period.  This  is  the  case 
for  the  following  docket. 

Docket  Number:  98-027.  Applicant: 
Rutgers.  The  State  University. 
University  i*rocurement  &  Contracting. 
56  Bevier  Road.  Piscataway,  NJ  08854- 
8010.  Instrument:  (lOea.)  Specimen 
Micromanipulator,  Model  A-3-S. 
Manufacturer:  Narishige  Scientific, 
Japan.  Date  of  Denial  Without  Prejudice 
to  Resubmission:  July  29. 1998. 
FraakW.Oaai. 

Dinctar.  Statutory  Import  Programs  Staff. 
IFR  Doc  98-28396  Filed  10-21-98;  8:45  am] 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 
ic-asi-«29i 

Inltfatlon  of  Countervailing  Duty 
InvaaHgaHon:  Certain  Hot  Rolled  Flat* 
RoHad  Carbon-QuaNty  Steel  Products 
From  BrazH 

AQENCY:  Imp<wt  Administration. 
International  Trade  Administration, 
Department  of  Commerce. 
EFFECTIVE  DATE:  October  22. 1998. 
FOR  FURTHER  MFORMATKM  CONTACT: 
Christopher  Cassel.  at  (202)  482-4847, 
or  Kristen  Johnson,  at  (202)  482-4406. 
ImpcHt  Administration.  U.S.  Department 
of  CcHnmeroe.  Room  1870. 14th  Street 
and  Constitution  Avenue,  NW, 
Washington,  D.C  20230. 
MmATKM  OF  MVESnOATION: 

TIm  Applicable  Statute  and  Regulations 

Unless  otherwise  indicated,  all 
citations  to  the  statute  are  references  to 
the  provisions  effective  January  1, 1995. 
the  effective  date  of  the  amendments 
made  to  the  Tariff  Act  of  1930  (the  Act) 
by  the  Uruguay  Round  Agreements  Act 
(URAA).  In  addition,  unless  otherwise 
indicated.  aU  citations  to  the 
Department's  regulations  are  references 
to  the  provisions  codified  at  19  CFR  Part 
351  (1998). 

The  Petition  

On  September  30. 1998.  the 
Department  of  Commerce  (the 
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Department)  received  a  petition  filed  in 
proper  form  on  behalf  of  Bethlehem 
Steel  Corporation,  US  Steel  Group,  a 
unit  of  USX  Corporation.  Ispat  Inland 
Steel,  LTV  Steel  Company,  Inc., 
National  Steel  Corporation,  California 
Steel  Industries.  Gallatin  Steel 
Company,  Geneva  Steel,  Gulf  States 
Steel  Inc..  IPSCO  Steel  Inc.,  Steel 
Dynamics,  Weirton  Steel  Corporation. 
Independent  Steelworkers  Union,  and 
United  Steelworkers  of  America  (the 
petitioners).  The  Department  received 
supplemental  information  to  the 
petition  on  October  13,  1998. 

In  accordance  with  section  702(b)(1) 
of  the  Act.  petitioners  allege  that 
manufacturers,  producers,  or  exporters 
of  hot-rolled  flat-rolled  carbon-quality 
steel  products  (subject  merchandise  or 
hot-rolled  steel)  in  Brazil  receive 
countervailable  subsidies  within  the 
meaning  of  section  701  of  the  Act. 
Petitioners  also  allege  that  imports  of 
the  subject  merchandise  are  materially 
injuring,  or  threaten  material  injury  to, 
an  industry  in  the  United  States. 

The  Department  finds  that  the 
petitioners  are  interested  parties  as 
defined  in  sections  771(9)(C)  and  (D)  of 
the  Act.  Further,  the  petitioners  have 
demonstrated  industry  support  for  the 
petition,  as  required  by  section  732(c)(4) 
of  the  Act.  See  Determination  of 
Industry  Support  for  the  Petition 
section,  below. 

Scope  of  the  Investigation 

For  purposes  of  this  investigation,  the 

Rroducts  covered  are  certain  hot-rolled 
at-rolled  cartx>n-quality  steel  products 
of  a  rectangular  shape,  of  a  width  of  0.5 
inch  or  greater,  neither  clad,  plated,  nor 
coated  with  metal  and  whether  or  not 
painted,  varnished,  or  coated  with 
plastics  or  other  non-metallic 
substances,  in  coils  (whether  or  not  in 
successively  superimposed  layers) 
regardless  of  thickness,  and  in  straight 
lengths,  of  a  thickness  less  than  4.75 
mm  and  of  a  width  measuring  at  least 
10  times  the  thickness.  Universal  mill 

S>late  (i.e.,  flat-rolled  products  rolled  on 
our  faces  or  in  a  closed  box  pass,  of  a 
width  exceeding  1 50  mm  but  not 
exceeding  1250  mm  and  of  a  thickness 
of  not  less  than  4  nun.  not  in  coils  and 
without  patterns  in  relief)  of  a  thickness 
not  less  than  4.0  mm  is  not  included 
within  the  scope  of  this  investigation. 

Specifically  included  in  this  scope  are 
vacuum  degassed,  fully  stabilized 
(commonly  referred  to  as  interstitial-free 
(IF))  steels,  high  strength  low  alloy 
(HSLA)  steels,  and  the  substrate  for 
motor  lamination  steels.  IF  steels  are 
recognized  as  low  carbon  steels  with 
micro-alloying  levels  of  elements  such 
as  titanium  and/or  niobium  added  to 


stabilize  carbon  and  nitrogen  elements. 
HSLA  steels  are  recognized  as  steels 
with  micro-alloying  levels  of  elements 
such  as  chromium,  copper,  niobium, 
titanium,  vanadium,  and  molybdenum. 
The  substrate  for  motor  lamination 
steels  contains  micro-alloying  levels  of 
elements  such  as  silicon  and  aluminum. 

Steel  products  to  be  included  in  the 
scoi>e  of  this  investigation,  regardless  of 
the  Harmonized  Tariff  Schedule  of  the 
United  States  (HTSUS)  definitions,  are 
products  in  which:  (1)  iron 
predominates,  by  weight,  over  each  of 
the  other  contained  elements,  (2)  the 
carl}on  content  is  2  percent  or  less,  by 
weight,  and  (3)  none  of  the  elements 
listed  below  exceeds  the  quantity,  by 
weight,  respectively  indicated: 

1 .80  percent  of  manganese,  or 

1.50  percent  of  silicon,  or 

1.00  percent  of  copper,  or 

0.50  percent  of  aluminum,  or 

1.25  percent  of  chromiiun.  or 

0.30  percent  of  cobalt,  or 

0.40  percent  of  lead,  or 

1.25  percent  of  nickel,  or 

0.30  percent  of  tungsten,  or 

0.012  percent  of  boron,  or 

0.10  percent  of  molybdenum,  or 

0.10  percent  of  niobium,  or 

0.41  percent  of  titanium,  or 

0.15  percent  of  vanadium,  or 

0.15  percent  of  zirconium. 

All  products  that  meet  the  written 
physical  description,  and  in  which  the 
chemistry  quantities  do  not  exceed  any 
one  of  the  levels  listed  above,  are  within 
the  scope  of  this  investigation  unless 
otherwise  excluded.  The  following 
products,  by  way  of  example,  are 
outside  and/or  specifically  excluded 
from  the  scope  of  this  investigation: 

•  Alloy  hot-rolled  steel  products  in 
which  at  least  one  of  the  chemical 
elements  exceeds  those  listed  above 
(including  e.g.,  ASTM  specifications 
A543,  A387,  A514,  A517,  and  A506). 

•  SAE/AISI  grades  of  series  2300  and 
higher. 

•  Ball  bearing  steels,  as  defined  in  the 
HTSUS. 

•  Tool  steels,  as  defined  in  the 
HTSUS. 

•  Silico-manganese  (as  defined  in  the. 
HTSUS)  or  silicon  electrical  steel  with 

a  silicon  level  exceeding  1.50  percent. 

•  ASTM  specifications  A710  and 
A736. 

•  USS  abrasion-resistant  steels  (USS 
AR  400,  USS  AR  500). 

The  merchandise  subject  to  this 
investigation  is  classified  in  the  HTSUS 
at  subheadings:  7208.10.15.00. 
7208.10.30.00,  7208.10.60.00. 
7208.25.30.00,  7208.25.60.00. 
7208.26.00.30,  7208.26.00.60, 
7208.27.00.30,  7208.27.00.60, 


7208.36.00.30,  7208.36.00.60, 
7208.37.00.30,  7208.37.00.60, 
7208.38:00.15,  7208.38.00.30, 
7208.38.00.90,  7208.39.00.15, 
7208.39.00.30,  7208.39.00.90, 
7208.40.60.30,  7208.40.60.60, 
7208.53.00.00,  7208.54.00.00, 
7208.90.00.00,  7210.70.30.00, 
7210.90.90.00,  7211.14.00.30. 
7211.14.00.90.  7211.19.15.00. 
7211.19.20.00.  7211.19.30.00. 
7211.19.45.00.  7211.19.60.00. 
7211.19.75.30.  7211.19.75.60. 
7211.19.75.90.  7212.40.10.00. 
7212.40.50.00,  7212.50.00.00.  Certain 
hot-rolled  flat-rolled  carbon-quality 
steel  covered  by  this  investigation, 
including:  vacuum  degassed,  fully 
stabilized;  high  strength  low  alloy;  and 
the  substrate  for  motor  lamination  steel 
may  also  enter  under  the  following  tariff 
numbers:  7225.11.00.00.  7225.19.00.00. 
7225.30.30.50.  7225.30.70.00. 
7225.40.70.00.  7225.99.00.90. 
7226.11.10.00.  7226.11.90.30. 
7226.11.90.60,  7226.19.10.00, 
7226.19.90.00.  7226.91.50.00. 
7226.91.70.00.  7226.91.80.00.  and 
7226.99.00.00.  Although  the  HTSUS 
subheadings  are  provided  for 
convenience  and  Customs  purposes,  the 
written  description  of  the  merchandise 
tmder  investigation  is  dispositive. 

During  our  review  of  the  petition,  we 
discussed  the  scope  with  the  petitioners 
to  ensure  that  the  scope  in  the  petition 
acciuately  reflects  the  product  for  which 
the  domestic  industry  is  seeking  relief. 
Moreover,  as  we  discussed  in  the 
preamble  to  the  Department's 
regulations  (62  FR  27323).  we  are  setting 
aside  a  period  for  parties  to  raise  issues 
regarding  product  coverage.  In 
particular,  we  seek  comments  on  the 
specific  levels  of  alloying  elements  set 
out  in  the  description  above,  the  clarity 
of  grades  and  specifications  excluded  by 
example  from  the  scope,  and  the 
physical  and  chemical  description  of 
the  product  coverage.  The  Department 
encourages  all  parties  to  submit  such 
comments  by  November  4, 1998. 
Comments  should  be  addressed  to 
Import  Administration's  Central 
Records  Unit  at  Room  1870,  U.S. 
Department  of  Commerce,  14th  Street 
and  Constitution  Avenue.  NW. 
Washington.  DC  20230.  The  period  of 
scope  consultations  is  intended  to 
provide  the  Department  with  ample 
opportimity  to  consider  all  comments 
and  consult  with  parties  prior  to  the 
issuance  of  the  preliminary 
determination. 

Consultations 

Pursuant  to  section  702(b)(4)(A)(ii)  of 
the  Act.  the  Department  invited 
representatives  of  the  Brazilian 
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government  for  consultations  with 
respect  to  .the  petition  filed.  On  October 
7. 1998.  the  Department  held 
consultations  with  a  representative  of 
the  Government  of  Brazil.  See  October 
8, 1998.  memoranda  to  the  file  regarding 
these  consultations  (public  document 
on  file  in  the  Central  Records  Unit  of  the 
Department  of  Commerce,  Room  B- 
099). 

Determination  oflndustry  Support  for 
the  Petition 

Section  702(b)(1)  of  the  Act  requires 
that  a  petition  be  filed  on  behalf  of  the 
domestic  industry.  Section  702(c)(4)(A) 
of  the  Act  provides  that  a  petition  meets 
this  requirement  if  the  domestic 
producers  or  workers  who  support  the 
petition  account  for:  (1)  at  least  25 
percent  of  the  total  production  of  the 
domestic  like  product;  and  (2)  more 
than  50  percent  of  the  production  of  the 
domestic  like  product  produced  by  that 
portion  of  the  industry  expressing 
support  for,  or  opposition  to,  the 
petition. 

Section  771(4)(A)  of  the  Act  defines 
the  "industry"  as  the  producers  of  a 
domestic  like  product.  Thus,  to 
determine  whether  the  petition  has  the 
requisite  industry  support,  the  statute 
directs  the  Department  to  look  to 
producers  and  workers  who  produce  the 
domestic  like  product.  The  International 
Trade  Commission  (ITC).  which  is 
responsible  for  determining  whether 
"the  domestic  industry"  has  been 
injured,  must  also  determine  what 
constitutes  a  domestic  like  product  in 
order  to  define  the  industry.  While  both 
the  Department  and  the  ITC  must  apply 
the  same  statutory  definition  regarding 
the  domestic  like  product  (section 
771(10)  of  the  Act),  they  do  so  for 
different  purposes  and  pursuant  to 
separate  and  distinct  authority.  In 
addition,  the  Department's 
determination  is  subject  to  limitations  of 
time  and  information.  Although  this 
may  result  in  diffierent  definitions  of  the 
like  product,  such  differences  do  not 
render  the  decision  of  either  agency 
contrary  to  the  law.  ■ 

Section  771(10)  of  the  Act  defines  the 
domestic  like  product  as  "a  product 
which  is  like,  or  in  the  absence  of  like, 
most  similar  in  characteristics  and  uses 
with,  the  article  subject  to  an 
investigation  under  this  title."  Thus,  the 
reference  point  from  which  the 
domestic  like  product  analysis  begins  is 


•  See  Algoma  Steel  Corp.  Ltd..  v.  United  States. 
68«  F.  Supp.  639.  642-44  (OT  1988):  High 
Information  Content  Flat  Panel  Displays  and 
Display  Glass  Therefore  from  lapan:  Final 
Determination;  Bescission  of  Investigation  and 
Partial  Dismissal  of  Petition.  56  FR  32376.  32380- 
81  (July  16.  1991). 


"the  article  subject  to  an  investigation." 
i.e.,  the  class  or  kind  of  merchandise  to 
be  investigated,  which  normally  will  be 
the  scope  as  defined  in  the  petition. 
Moreover,  petitioners  do  not  offer  a 
definition  of  domestic  like  product 
distinct  frt)m  the  scope  of  the 
investigation. 

In  this  case,  "the  article  subject  to 
investigation"  includes  certain  products 
which  have  not  previously  been 
included  within  the  scope  of 
investigations  involving  hot-rolled 
carbon  steel  products.  To  this  end.  the 
Department  has  reviewed  reasonably 
available  information  to  determine 
whether  the  products  within  the  scope 
of  the  investigation  constitute  one  or 
more  than  one  domestic  like  product(s). 

Some  steel  products  classified  as  alloy 
steels  based  on  the  HTSUS  are 
recognized  as  carbon  steels  by  the 
industry  and/or  the  marketplace.  For 
example.  The  Book  of  Steel,  a  1996 
publication  by  Sollac.  a  flat-rolled  steel 
division  of  Usinor,  one  of  the  largest 
steel  companies  in  the  world,  identifies 
HSLA,  IF,  and  motor  lamination  steels 
as  falling  within  categories  of  plain 
carbon  sheet  steels  [see  chapters  44,  45. 
and  52).  Also,  Carbon  and  Alloy  Steels, 
published  in  1996  by  ASM 
International,  a  major  materials  society, 
indicates  that  HSLA  steels  are  not 
considered  to  be  alloy  steels,  but  are  in 
fact  similarto  as-rolled  mild-carbon 
steel  and  are  generally  priced  by 
reference  to  the  base  price  for  carbon 
steels  {see  page  29).  Carbon  and  Alloy 
Steels  also  distinguishes  between 
cartxin-boron  and  alloy-boron  steels;  the 
former  may  contain  boron  at  levels 
which  would  classify  it  as  alloy  under 
the  HTSUS,  but  would  not  classify  it  as 
an  alloy  steel  commercially  because, 
unlike  the  alloy-boron  steels,  higher 
levels  of  other  alloying  elements  are  not 
specified  [see,  e.g.,  pages  159  and  161). 

We  discussed  these  issues  with 
representatives  of  the  ITC  and  ITA's 
Office  of  Trade  Development.  Other 
than  the  fact  that  the  AJSI  technically 
defines  alloy  steels  based  on  alloy  levels 
comparable  to  those  in  the  HTSUS, 
none  of  the  agency  representatives  cited 
reasons  why  the  products  in  question 
might  be  treated  as  distinct  frt>m  hot- 
rolled  carbon  steels.  Regarding  the  AISI 
classification,  the  ITC  representatives 
noted  that  their  initial  research 
indicates  that  various  companies,  in 
reporting  shipment  data  by  chemical 
category  (e.g.,  carbon  or  alloy)  to  the 
AISI,  categorized  steels  such  as  those  in 
question  as  carbon  steels  even  if  they  fit 
the  AISI  (and  HTSUS)  definition  of 
alloy  steel.  See  Attachment  to  the 
Initiation  Checklist.  Re:  Industry 
Support,  October  15, 1998  (public 


document  on  file  in  the  Central  Records 
Unit  of  the  Department  of  Commerce, 
RoomB-099). 

Thyssen  Inc.,  an  importer  and 
interested  party  in  this  proceeding,  filed 
comments  with  the  Department  on 
October  8. 1998.  and  on  October  13. 
1998.  alleging  that  deficiencies  in 
petitioners'  domestic  like  product 
analysis  undermine  their  allegation  of 
industry  support.  First,  Thyssen  argues 
that  petitioners  have  not  clearly  defined 
the  scope,  specifically  with  regard  to  the 
inclusion  of  certain  alloy  steel  within 
the  product  description,  and  that,  as  a 
result,  petitioners'  claims  regarding 
industry  support  are  called  into 
question.  The  Department  has  clarified 
the  language  used  in  the  "Scope  of 
Investigation"  section,  above.  In 
addition  to  the  research  discussed 
above,  the  Department  has  determined 
that,  with  respect  to  certain  steel 
products,  such  as  high-strength  low- 
alloy  steel,  industry  sources  indicate 
that  these  steel  products  are 
manufactured  by  similar  processes,  are 
priced  from  similar  bases,  are  mariceted 
in  comparable  ways,  and  are  used  for 
similar  applications.  Seethe 
Attachment  to  the  Initiation  Checklist, 
Re:  Industry  Support,  October  15. 1998. 
For  these  reasons.'  the  Department 
determines  that  for  purposes  of  this 
investigation,  the  domestic  like  product 
definition  is  the  single  domestic  like 
product  defined  in  the  "Scope  of  the 
Investigation"  section,  above. 

Thyssen  also  argues  that  including 
cut-to-length  sheet  and  strip  products  in 
the  scope  calls  into  question  petitioners' 
industry  support  allegations.  Thyssen 
asserts  that  petitioners  do  not  produce 
cut-to-length  sheet  and  strip  in  any 
significant  quantities,  and  that,  in 
ongoing  investigations  of  stainless  steel 
sheet  and  strip,  petitioners  (including 
certain  of  the  same  petitioning  domestic 
producers  as  in  this  carbon  hot-rolled 
investigation)  have  argued  that  cut-to- 
length  sheet  and  strip  is  a  downstream 
proiduct,  and  therefore  not  encompassed 
within  the  same  domestic  like  product 
as  sheet  and  strip  in  coils.  However,  in 
recent  cases  the  Department  has  not 
treated  cUt-to-length  carbon  sheet  and 
strip  as  a  separate  like  product  from 
other  caibon  hot-rolled  merchandise 
(see,  e.g..  Notice  of  Preliminary 
Determination  of  Sales  at  Less  Than     — 
Fair  Value:  Certain  Cold  Rolled  Carbon 
Steel  Flat  Products  from  Argentina,  58 
FR  7066  (February  4,  1993)  and  Notice 
of  Final  Determination  of  Sales  at  Less 
Than  Fair  Value:  Certain  Cold-Rolled 
Carbon  Steel  Flat  Products  from 
Argentina.  58  FR  37062,  37063  (July  9. 
1993)  (collectively.  Flat  Products  from 
Argentina).  Furthermore,  the 
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classification  of  cut-to-length  sheet  and 
strip  as  a  "downstream"  product, 
relative  to  coiled  sheet  and  strip,  is  not 
itself  an  indication  that  the  latter  should 
be  considered  a  different  like  product 
firom  the  former.  It  has  not  been 
established  that  the  additional 
processing  stage  (cutting  to  length)  has 
an  effect  upon  the  typical  ultimate  uses, 
costs,  prices,  or  marketing  associated 
with  these  products  which  is  significant 
enough  to  result  in  their  classification  as 
a  separate  like  product.  The  earlier 
investigations  involving  Flat  Products 
from  Argentina,  the  Department 
considered  the  cut-to-length  versus 
coiled  distinction  as  relatively 
unimportant  in  its  product  matching 
hierarchy,  and  there  is  no  evidence 
suggesting  that  such  treatment  would  no 
longer  be  appropriate. 

Inyssen  also  argues  that  including 
pickled  and  oiled  coiled  sheet  in  the 
scope  calls  into  question  petitioners' 
industry  support  allegations.  Thyssen 
asserts  that  petitioners  internally 
consume  coils  that  they  have  pickled 
and  oiled,  and  that  this  should  be  taken 
into  account  in  the  Department's 
determination  of  the  level  of  industry 
support  accounted  for  by  petitioners. 
However,  Thyssen  has  presented  no 
legal  argument  for  distinguishing,  in  the 
context  of  an  industry  support 
determination,  between  internally  and 
externally  consumed  products,  and  we 
find  no  basis  here  for  such  a  distinction. 
For  a  further  description  of  this 
methodology,  see  Attachment  to  the 
Initiation  Checklist,  Re:  Industry 
Support,  October  15,  1998.  Furthermore, 
as  in  the  case  of  cut-to-length  sheet  and 
strip,  the  Department,  in  recent  cases, 
has  not  treated  pickled  and  oiled  carbon 
steel  coils  as  separate  like  products  from 
other  cart>on  hot-rolled  merchandise 
(see.  e.g..  Flat  Products  from  Argentina). 
Thyssen  has  provided  no  evidence  that 
the  additional  processing  stage  (pickling 
and  oiling)  has  an  effect  upon  the 
typical  ultimate  uses,  costs,  prices,  or 
marketing  associated  with  these 
products  significant  enough  to  result  in 
their  classification  as  a  separate  like 
product.  In  the  earlier  investigations 
involving  Flat  Products  from  Argentina, 
the  Department  considered  the  pickled 
versus  not  pickled  distinction  as 
relatively  unimportant  in  its  product 
matching  hierarchy,  and  there  is  no 
evidence  suggesting  that  such  treatment 
would  no  longer  be  appropriate. 

Thyssen  also  argues  that  the  inclusion 
in  the  sco{>e  of  hot-rolled  sheet  and  strip 
in  widths  less  than  600  mm  calls  into 
question  petitioners'  industry  support 
allegations.  Thyssen  asserts  that 
petitioners  do  not  produce  these  narrow 
products  domestically.  As  in  the  case  of 


cut-to-length  sheet  and  strip,  the 
Department  has  not  in  recent  cases 
treated  such  narrower  products  as 
separate  like  products  from  other  carbon 
hot-rolled  merchandise  [see,  e.g.,  Flat 
Products  from  Argentina).  Furthermore, 
Thyssen  has  provided  no  evidence  or 
information  that  the  variation  in 
processing  (whether  it  is  slitting  wider 
coils,  or  rolling  more  narrow  coils)  has 
an  effect  upon  the  typical  ultimate  uses, 
costs,  prices,  or  marketing  associated 
with  these  products  significant  enough 
to  result  in  their  classification  as  a 
separate  like  product.  In  the  earlier 
investigations  involving  Flat  Products 
from  Argentina,  the  Department 
considered  the  width  of  products  as 
unimportant  in  its  product  matching 
hierarchy,  and  there  is  no  evidence 
suggesting  that  such  treatment  would  no 
longer  be  appropriate. 

Based  on  our  analysis  of  the 
information  and  arguments  presented  to 
the  Department  and  the  information 
independently  obtained  and  reviewed 
by  the  Department,  we  have  determined 
that  there  is  a  single  domestic  like 
product  which  is  defined  as  stated  in 
the  "Scope  of  Investigation"  section, 
above.  Moreover,  the  Department  has 
determined  that  the  petition  (and 
subsequent  amendment)  and 
supplemental  information  obtained 
through  Department  research  contain 
adequate  evidence  of  industry  support 
and,  therefore,  polling  is  unnecessary 
[see  Attachment  to  the  Initiation 
Checklist,  Re:  Industry  Support,  October 
IS.  1998).  For  this  investigation, 
petitioners  have  established  industry 
support  representing  over  50  f>ercent  of 
total  production  of  the  domestic  like 
product. 

Accordingly,  the  Department 
determines  that  the  petition  was  filed  on 
behalf  of  the  domestic  industry  within 
the  meaning  of  section  702(b)(1)  of  the 
Act. 

Infury  Test 

Because  Brazil  is  a  "Subsidies 
Agreement  Country"  within  the 
meaning  of  section  701(b)  of  the  Act, 
section  701(a)(2)  applies  to  this 
investigation.  Accordingly,  the  ITC  must 
determine  whether  imports  of  the 
subject  merchandise  from  Brdzil 
materially  injure,  or  threaten  material 
injury  to,  a  U.S.  industry. 

Initiation  of  Countervailing  Duty 
Investigation 

Section  702(b)  of  the  Act  requires  the 
Department  to  initiate  a  countervailing 
duty  proceeding  whenever  an  interested 
party  files  a  petition,  on  behalf  of  an 
industry,  that  (1)  alleges  the  elements 
necessary  for  an  imposition  of  a  duty 


under  section  701(a)  and  (2)  is 
accompanied  by  information  reasonably 
available  to  petitioners  supporting  the 
allegations. 

The  Department  has  examined  the 
petition  on  hot-rolled  steel  from  Brazil 
and  found  that  it  complies  with  the 
requirements  of  section  702(b)  of  the 
Act.  Therefore,  in  accordance  with 
section  702(b)  of  the  Act.  we  are 
initiating  a  countervailing  duty 
investigation  to  determine  whether 
manufacturers,  producers,  or  exporters 
of  hot-rolled  steel  from  Brazil  receive 
subsidies.  See  Initiation  Checklist, 
October  15, 1998  (public  document  on 
file  in  the  Central  Records  Unit  of  the 
Department  of  Commerce,  Room  B-  " 
099). 

We  are  including  in  our  investigation 
the  following  programs  alleged  in  the 
petition  to  have  provided  subsidies  to 
producers  and  exporters  of  the  subject 
merchandise  in  Brazil: 

1.  Pre- 1992  GOB  Equity  Infusions  to 
COSIPA,  CSN.  and  USIMINAS 

2.  GOB  Equity  Infusion  to  CSN  in  1992 

3.  GOB  Equity  Infusions  to  COSIPA  in 
J  992  and  1993 

4.  GOB  Assumption  of  Debt  owed  by 
COSIPA  in  1993. 

Allegations  and  Evidence  of  Material 
Injury  and  Causation 

The  petition  alleges  that  the  U.S. 
industry  producing  the  domestic  like 
product  is  being  materially  injured,  and 
is  threatened  with  material  injury,  by 
reason  of  subsidized  imports  of  the 
subject  merchandise.  Petitioners 
explained  that  the  industry's  injured 
condition  is  evident  in  the  declining 
trends  in  net  operating  profits,  net  sales 
volumes,  profit  to  sales  ratios,  and 
capacity  utilization.  The  allegations  of 
injury  and  causation  are  supported  by 
relevant  evidence  including  U.S. 
Customs  import  data,  lost  sales,  and 
pricing  information.  The  Department 
assessed  the  allegations  and  supporting 
evidence  regarding  material  injury  and 
causation,  and  determined  that  these 
allegations  are  sufficiently  supported  by 
accurate  and  adequate  evidence  and 
meet  the  statutory  requirements  for 
initiation.  See  Attachment  to  Initiation 
Checklist,  Re:  Material  Injury,  October 
15. 1998  (public  document  on  file  in  the 
Central  Records  Unit  of  the  Department 
of  Commerce.  Room  B-099). 

Distribution  of  Copies  of  the  Petition 

In  accordance  with  section 
702(b)(4)(A)(i)  of  the  Act.  copies  of  the 
public  version  of  the  petition  have  been 
provided  to  the  representatives  of  the 
Brazilian  government.  We  will  attempt 
to  provide  copies  of  the  public  version 
of  the  petition  to  all  the  producers/ 
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exporters  named  in  the  petition,  as 
provided  for  under  §  351.203(c)(2)  of  the 
Department's  regulations. 

ITCNodfication 

Pursuant  to  section  702(d)  of  the  Act, 
we  have  notified  the  ITC  of  this 
initiation. 

Preliminary  Detarmination  by  the  ITC 

The  ITC  will  determine  by  November 
16, 1998,  whether  there  is  a  reasonable 
indicaticm  that  an  industry  in  the 
United  States  is  materially  injuied.  or  is 
threatened  with  material  injury,  by 
reason  of  imports  of  hot-rolled  steel 
from  Brazil.  A  negative  ITC 
determination  will  result  in  the 
investigation  being  terminated; 
oUierwise.  the  investigation  wall 
proceed  according  to  statutory  and 
regulatory  time  limits. 

This  notice  is  published  pursuant  to 
section  777(i)  of  the  Act. 

Dated:  October  IS.  1998. 
Rapert  S.  LaKiifln« 
Assistant  Secntary  for  Import 
Administration. 
(FR  Doc.  98-28392  Filed  10-21-08:  8:45  am] 


DEPARTMENT  OF  COMMERCE 

Natkmai  kittitute  of  Standards  and 
Tadinolooy 

Quvaiiiiiiaiit  Owned  Inventions 
AvaiWile  Ibr  Ucanaing 

AQENCV:  National  Institute  of  Standards 
and  Technology.  Commerce. 
SUMMARY:  The  inventions  listed  below 
are  owned  in  whole  or  in  part  by  the 
U.S.  Government,  as  represented  by  the 
Department  of  Commerce.  The 
Department  of  Commotse's  ownership 
interest  in  the  inventions  are  available 
for  licensing  in  accordance  with  35 
U.S.C  207  and  37  CFR  Part  404  to 
achieve  expeditious  commercialization 
of  results  of  Federally  funded  research 
and  development. 

FOR  FURTHER  Kff^lRMATION  CONTACT: 
Technical  and  licensing  information  on 
these  inventions  may  be  obtained  by 
writing  to:  National  Institute  of 
Standards  and  Technology,  Industrial 
Partnerships  Program.  Building  820. 
Room  213.  Gaithersburg.  MD  20899;  Fax 
301-869-2751.  Any  request  for 
information  should  include  the  NIST 
Docket  No.  and  Title  for  the  relevant 
invention  as  indicated  below. 
SUPPI-EMCNTARV  MFORMATION:  NIST  may 
enter  into  a  Cooperative  Research  and 
Development  Agreement  ("CRADA") 
with  the  licensee  to  perform  further 
research  on  the  inventions  for  purposes 


of  commercialization.  The  inventions 
available  for  licensing  are: 

NIST  Docket  Number:  94-036. 

Title:  Wall  Thickness  and  Flow 
Detection  Apparatus  and  Method  bx 
Gas  Pipelines. 

Abstract:  The  invention  is  jointly 
owned  by  the  U.S.  Government,  as 
represented  by  the  Secretary  of 
Commerce,  and  Southwest  Research 
Institute.  A  new  ultrasonic  method  for 
measuriiu  wall  thirkn«ww  and  detecting 
material  flaws  in  natural-gas  pipelines, 
risers,  and  similar  structures.  The 
method  is  inherently  suitable  for  the 
task,  because  it  relies  on  the  use  of  the 
natural  gas  as  the  coupling  fluid  for 
transmitting  the  probing  ultrastHiic 
signals  into  and  out  of  the  pipe  walL 
Furthermore,  the  method  facilitates  the 
operation  of  the  inspection  from  the 
inside  of  the  pipe.  An  eiqperimental 
apparatus  used  to  demonstrate  the 
technical  feasibility  of  this  approach 
and  provide  experimental  and 
theoretical  evidence  that  support  the 
claims  is  described.  Significantly,  it  is 
shown  that  by  the  use  of  a  diplexer.  the 
same  transducer  can  be  used  to  generate 
and  detect  the  probing  ultrasonic 
signals.  The  same  ccmfiguration  is  used 
in  commercial  ultrasonic  inspection  of 
oil  pipelines  where  oil  is  the  coupling 
fluid;  but  until  now  this  method  could 
not  be  used  in  natural  gas  pipelines  due 
to  the  low  specific  acoustic  impedance 
of  natiiral  gas.  The  inventions  available 
for  licensing  are  94-036US.  94- 
036CAN.  94-036EPO.  94-036JPN. 

MST  Docket  Number  97-006US. 
Title:  Metal  Hydrides  Lamp  and  Fill 
For  the  Same. 

Abstmct:  The  invention  is  jointly 
owned  by  the  U.S.  Govemmoit.  as 
represented  by  the  Secretary  of 
Conunerce.  and  Matsushita  Corporation. 
The  invention  comprises  a  lamp  in 
which  the  radiation  of  one  or  more 
metal  hydride  molecules  dominates  the 
light  emission.  This  is  achieved  by 
loading  a  transparent  container  with  one 
or  more  metals  (M)  plus  hydrogen  gas 
(H2),  periiaps  with  the  addition  of  a 
noble  gas  (NG).  The  novel  character  of 
the  lamp  results  from  the  use  of  H2 
together  with  metal  vapors,  which 
results  in  the  emission  of  radiation  frtmi 
the  MH  moleciile.  An  electrodeless 
sapphire  envelope  houses  the  gas, 
which  is  excited  inductively  at  13.6 
Mhz. 

Dated:  October  16. 1998. 

■flOSn  C  WwBMMKBMf 

Acting  Depu  ty  Director. 

[FR  Doc  98-28270  Filed  10-21-98;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 
wauuiiai  uoaanic  ana  Avnoapnanc 


IL0.101M8QI 

New  EnQland  Ftaiia^  ManaQement 
Councii;  Public  MaattnQa 

AQENCV:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Notice  of  public  meetings. 

SUMMARY:  The  New  England  Fishery 
Management  Council  (Council)  is 
scheduling  public  meetings  of  its 
Groundfish  Oversight  Committee  and 
Groundfish  Advisory  Panel  in 
November.  1990  to  consider  actions 
•ffarfing  New  England  fisheries  in  the 
exclusive  economic  zone  (EEZ). 
Reoommendatioos  from  these  groups 
will  be  brought  to  the  full  Council  for 
formal  omsideratioD  and  action,  if 
appropriate. 

DATES:  The  meetings  will  be  held 
between  November  5  and  November  16. 
1998.  See  SUPPlEMBfTARY  MFORMATION 
for  specific  dates  and  times. 
ADOWESSeS:  Meetings  vriH  be  held  in 
Danvars  and  Peebody.  MA.  See 
SUPRLBCNTARV  iffOnMATION  for  specific 
locations. 

FOR  FURTHER  SVORMATION  CONTACT:  Paul 
).  Howard.  Executive  Director.  New 
England  Fishery  Management  Council 
(781)  231-0422.  Requeste  for  special 
accommodatiasu  should  be  addressed  to 
the  New  England  Fishery  Management 
Council.  5  Broadway,  Saugus, 
Massachusetts  01906-1097;  telephone: 
(781)  231-0422. 


Meetiiigl 

Wednesday.  Novanbo'  S,  1998.  9:30 
ajji. — Groundfish  Advisory  Panel 
Meeting 

Location:  King's  (kant  Inn.  Route  128 
and  Trask  Lane.  Danvers.  MA.  01923; 
telephone:  (978)  774-«800. 

Review  comments  from  the  October 
19, 1998.  industry  meeting  on  mesh 
management  and  develop  advice  to  the 
Groundfish  Committee  on  mesh 
management  issues;  advise  the 
Groundfish  Committee  on  options  for 
cxxl  management  in  Framework 
Adjustment  26  to  the  Northeast 
MiUtispecies  Fishery  Management  Plan 
(FMP),  especially  those  measures 
already  identified  by  the  Council 
("rolling  closure"  modifications,  no 
"running  clock"  and  no  cnicifiers) 

Monday,  November  16,  1998,  9:30 
Qjn.— Groundfish  Oversight  Committee 
Meeting 
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Location:  Holiday  Inn.  One  Newbury 
Street  (Route  1  North),  Peabody.  MA 
01960;  telephone:  (978)  535-4600. 

Review  reports  on  the  October  19. 
1998,  industry  meeting  and  the 
November  5, 1998.  advisory  panel 
meeting;  develop  recommendations  to 
the  Council  on  mesh  management 
options  and  on  Framework  Adjustment 
26  cod  management  proposals, 
especially  those  measures  already 
identified  by  the  Council  ("rolling 
closure"  modifications,  no  "running 
clock"  and  no  cniciRers);  review  and 
finalize  the  Groundfish  Advisory  Panel 
membership;  and  a  progress  report  on 
Multispecies  Monitoring  Committee 
analyses  for  the  upcoming  annual 
adjustment  to  the  FMP. 

Although  other  issues  not  contained 
in  this  agenda  may  come  before  this 
Council  for  discussion,  in  accordance 
with  the  Magnuson-Stevens  Fishery 
Conservation  and  Management  Act, 
those  issues  may  not  be  the  subject  of 
formal  action  during  this  meeting. 
Action  will  be  restricted  to  those  issues 
specifically  listed  in  this  notice. 

Special  Acconunodations 

These  meetings  are  physically 
accessible  to  people  with  disabilities. 
Requests  for  sign  language 
interpretation  or  other  auxiliary  aids 
should  be  directed  to  Paul  J.  Howard 
(see  A00RE88CS)  at  least  5  days  prior  to 
the  meeting  dates. 

Dated:  October  16. 1998. 
Richard  W.  Surdi. 

Acting  Director,  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 
[FR  Doc.  9S-28279  Filed  10-21-98:  8:45  am) 
MUMO  OOOf  »i«-a-F 


DEPARTMENT  OF  COMMERCE 

National  Telecommunlcatlona  and 
Information  Admlniatratlon 

Advlaory  Commitlaa  on  Putillc  Intaraet 
Ot)llgatlona  of  Digital  Talavlaion 

;  Notica  of  Poatponamant 


ACnON:  Notice  is  hereby  given  of  the 
postponement  of  a  meeting  of  the 
Advisory  Committee  on  Public  Interest 
Obligations  of  Digital  Television 
Broadcasters,  created  pursuant  to 
Executive  Order  13038. 


E:  This  notice  amends  the 
notice  of  open  meeting  published  in  the 
Federal  R^pster  on  October  14, 1998. 
Citation:  63  FR  55091. 

AUTHOWTY:  Executive  Order  13038, 
signed  by  President  Clinton  on  March 
11. 1997. 


NEW  date:  The  meeting  scheduled  for 

Monday  and  Tuesday,  October  26  and 

27, 1998  has  been  postponed  to 

Monday.  November  9. 1998. 

A00RE8SES:  The  location  of  the 

November  9  meeting  will  be  announced 

in  a  separate  Federal  Register  notice. 

Updates  about  the  location  of  the 

meeting  will  also  be  available  on  the 

Advisory  Committee's  website  at 

www.ntia.doc.gov/pubintadvcom/ 

pubint.htm  or  you  may  call  Karen 

Edwards  at  202-482-8056. 

FOR  RJRTHER  INFOnMATK3N  CONTACT: 

Karen  Edwards.  Designated  Federal 

Officer  and  Telecommunications  Policy 

Specialist,  at  the  National 

Telecommunications  and  Information 

Administration.  U.S.  Department  of 

Commerce,  Room  4720, 14th  Street  and 

Constitution  Avenue,  N.W., 

Washington,  DC  20230.  Telephone: 

202-482-6056;  Fax:  202-482-8058;  E- 

mail:  piacOntia.doc.gov. 

MEDIA  MQUinES:  Please  contact  NTIA's 

Office  of  Public  Affairs  at  202-482- 

7002. 

Larry  Irving. 

Assistant  Secretary  for  Communications  and 

Information. 

(FR  Doc.  98-28406  Filed  10-21-98;  8:45  am) 


DEPARTMENT  OF  DEFENSE 

Department  of  tt>e  Air  Force 

Public  Meeting:  With  the  Community 
College  of  the  Air  Force  Board  of 
Vlaltora  to  Review  and  DIacuaa 
Academic  Pollclea  and  laauea  Relative 
to  the  Operation  of  the  College 
(Reference:  FR  93,  page  49090, 
September  17, 1998) 

AOENCY:  Community  College  of  the  Air 
Force,  DOD. 

ACnON:  Notice  of  Meeting  Location 
Change:  Due  to  the  damage  inflicted  by 
Hurricane  Georges,  the  CCAF  Board  of 
Visitors  location  has  been  moved  to 
Maxwell  Air  Force  Base.  The  initial 
article  was  published  on  September  17, 
1998. 

SUMMARY:  The  Community  College  of 
the  Air  Force  (CCAF)  Board  of  Visitors 
will  hold  a  meeting  to  review  and 
discuss  academic  policies  and  issues 
relative  to  the  operation  of  the  college. 
Agenda  items  include  a  review  of  the 
operations  of  the  CCAF  and  an  update 
on  the  activities  of  the  CCAF  Policy 
Council. 

Members  of  the  public  who  wish  to 
make  oral  or  written  statements  at  the 
meeting  should  contact  First  Lieutenant 


Cornel  Taite.  Designated  Federal  Officer 
for  the  Board,  at  the  address  below  no 
later  than  4:00  p.m.  on  October  22. 
1998.  Please  mail  or  electronically  mail 
all  requests.  Telephone  requests  will  not 
be  honored.  The  request  should  identify 
the  name  of  the  individual  who  will 
make  the  presentation  and  an  outline  of 
the  issues  to  be  addressed.  At  least  35 
copies  of  the  presentation  materials 
must  be  given  to  First  Lieutenant  Cornel 
Taite  no  later  than  three  days  prior  to 
the  time  of  the  board  meeting  for 
distribution.  Visual  aids  must  be 
submitted  to  First  Lieutenant  Cornel 
Taite  on  a  3W  computer  disc  in 
Microsoft  PowerPoint  format  no  later 
than  4:00  p.m.  on  October  22. 1998  to 
allow  sufficient  time  for  virus  scanning 
and  formatting  of  the  slides. 

DATES:  The  meeting  will  be  held  on 

Friday,  November  6. 1998  at  8:00  a.m. 

on  the  First  Floor  Conference  Room. 

Community  College  of  the  Air  Force, 

Building  836. 130  West  Maxwell 

Boulevard,  Maxwell  Air  Force  Base. 

Alabama  36112. 

FOR  FURTHER  INFORMATKM  CONTACT:  First 

Lieutenant  Cornel  Taite.  (334)  953- 

7322.  Community  College  of  the  Air 

Force.  130  West  Maxwell  Boulevard, 

Maxwell  Air  Force  Base.  Alabama. 

36112-6613.  or  through  electronic  mail 

at  cotaiteOmaxl.au.af.mil. 

Barbara  A.  Cafich—L 

Alternate  Air  Force  Federal  Register  Liaison 

Officer. 

(FR  Doc.  98-28390  Filed  10-21-98: 8:45  am) 

■NJJNO  oooc  aai*-ai-^ 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Navy 

Notice  of  Avallabllity  of  Invention  for 
Ucenalng;  Qovamment-Owned 
Invention 

AOENCY:  Department  of  the  Navy.  DoD. 
ACnON:  Notice. 

summary:  The  invention  listed  below  is 
assigned  to  the  United  States 
Government  as  represented  by  the 
Secretary  of  the  Navy  and  is  available 
for  licensing,  by  the  Department  of  the 
Navy. 

U.S.  Patent  Application  Serial  No.  09/ 
062.735  entitled  "Thin-Fihn  Edge  Field 
Emitter  Device"  Navy  Case  No.  79.154. 
ADDRESSES:  Requests  for  copies  of  the 
patent^plication  cited  should  be 
directed  to  the  Naval  Research 
Laboratory,  code  3008.2, 4555  Overlook 
Avenue,  SW.  Washington,  DC  20375- 
5320,  and  must  include  the  Navy  Case 
number. 
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FOR  FURTHER  atFORMATION  CONTACT:  Dr. 
Ridiud  H.  Rein.  head.  Technology 
Transfer  office.  NRL  code  1004, 4555 
Overlotde  Avenue.  SW.  Washington.  DC 
20375-5320.  telephone  (202)  767-7230. 

(Authority:  35  U.S.C  207, 37  CFR  Put  404) 

Dated:  October  13. 1998. 
Ralph  W.  Carey, 

Conunander,  Judge  Advocate  General's  Corpe. 
U.S.  Navy.  FedertJ  Roister  Liaison  Officer. 
(FR  Doc  98-28368  Filed  10-21-98;  8:45  am] 


DEPARTMENT  OF  EDUCATION 

Submlaalon  for  OMB  Raviewj 
Comment  Rec|ueat 

AOENCY:  Department  of  Education. 
ACTION:  Submission  for  OMB  review; 
comment  request. 

summary:  The  Leader.  Infcmnation 
Management  Group.  Office  of  the  Chief 
Financial  and  Chief  Infonnatian  Officer, 
invites  comments  on  the  submission  for 
OMB  review  as  required  by  the 
Paperwork  Reduction  Act  of  1995. 
DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before 
Novembw  23. 1998. 
ADDRESSES:  Written  comments  should 
be  addressed  to  the  Office  of 
Infonnation  and  Regulatory  Affairs. 
Attention:  Danny  Werfel.  Desk  Officer. 
Department  of  Education.  Office  of 
Mmagement  and  Budget.  725  17th 
Street,  NW..  Room  10235.  New 
Executive  Office  Building.  Washington. 
DC  20503  or  should  be  electnmically 
mailed  to  the  intnnet  address 
Werfel__d9Bl.eop.gov.  Requests  for 
copies  of  the  propcMed  information 
collection  requests  should  be  addressed 
to  Patrick ).  Sherrill.  Department  of 
Educaticm.  600  Independence  Avenue, 
S.W..  Room  5624.  Regional  Office 
Building  3.  Washington.  D.C.  20202- 
4651.  or  should  be  electronically  mailed 
to  the  internet  address 
Pat__SherTillSed.gDv.  or  riiould  be 
faxed  to  202-708-9346. 
FOR  FURTHER  SrOWMATION  CONTACT: 
Patrick ).  Merrill  (202)  708-8196. 
Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TIX))  may  call  the  Federal  Information 
Relay  Service  (FKS)  at  1-800-877-8339 
between  8  a.m.  and  8  p.m..  Eastern  time. 
Monday  tlirough  Friday. 
SUPPLEMENTARY  MFORMATION:  Section 
3506  of  the  Paperwork  Reduction  Act  of 
1995  (44  U.S.C.  Chapter  35)  requires 
that  the  Office  of  Management  and 
Budget  (OMB)  provide  interested 
Federal  agencies  and  the  public  an  early 
opportunity  to  commmit  on  information 


collection  requests.  OMB  may  amend  or 
waive  the  requirement  for  public 
consultation  to  the  extent  that  public 
participation  in  the  approval  process 
would  defeat  the  purpose  of  me 
information  collection,  violate  State  or 
Fedoal  law.  or  substantially  interCne 
with  any  agency's  ability  to  perfonn  its 
statutory  obligations.  The  Loader. 
Information  Management  Group.  Office 
of  tlie  Chief  Financial  and  Chief 
InfcMination  Officer,  publishes  this 
notice  containing  proposed  information 
collection  requests  prior  to  submission 
of  these  requests  to  OMB.  Each 
proposed  information  collection, 
grouped  by  office,  contains  the 
following:  (1)  Type  of  review  requested, 
e.g.,  new,  revision,  extensicm.  existing 
or  reinstatement:  (2)  Tide;  (3)  Summary 
of  the  collection;  (4)  Description  of  the 
need  for.  and  proposed  use  of.  the 
information;  (5)  Respondmts  and 
frequency  of  collection;  and  (6) 
Reporting  and/or  Recordkeeping 
burden.  OMB  invites  public  oonunent  at 
the  address  specified  above.  Copies  of 
the  requests  are  available  from  Patrick  ). 
Sherrill  at  the  address  specified  above. 

Dated:  October  16. 1998. 

Leader,  Infonnation  Management  Group. 
Office  <^the  Chief  Financial  and  Chief 
Infonnation  Officer. 

OfBce  of  Poelieooiidary  Education 

Type  of  Review.  New. 

Title:  Federal  Stafford  Loan 
(Subsidized  and  Unsubsidized)  Program 
Master  Promissory  Note. 

Frequency.  On  occasion. 

Affected  Public:  Individuals  or 
households;  Businesses  or  other  for- 
profits;  Not-for-profit  instituticms. 

Reporting  ana  Recordkeeping  Hour 
Burden: 

Responses:  1.400.000. 
Burden  Hours:  1.400.000. 

Abstract:  This  promissory  note  is  the 
means  by  which  a  Federal  Stafford 
Program  Loan  borrower  promises  to 
repay  his  or  her  loan. 


Unmibsidized  Stafford/Ford  Loan 
borrower  promises  to  repay  his  or  her 
loan. 


OfBoeor 


EdnratfiHi 


Type  of  Review:  New. 

Title:  Federal  Direct  Stafiard/Ford 
Loan  and  Federal  Direct  Unsubsidiaed 
Stafford/Ford  Loan  Master  Promissory 
Note. 

Frequency.  On  occasion. 

Afficted  Public:  Individuals  or 
households. 

Reporting  and  Recordkeeping  Hour 
Burden: 

Responses:  2.031.360. 
Bunen  Hours:  2.031.360. 

Ab^ract  This  form  is  the  means  by 
which  a  Federal  Direct  Stafibrd/Fcnd 
Loan  and/or  Federal  Direct 


OfBoe 


and 


TVpe  cf  Review:  Extensioa. 

Tme:  Dwigjit  D.  Eisenhonrer 
Professional  Develt^ment  Program 
Triennial  Report 

Frequency.  Annually. 

Affected  Public  State,  local  or  Tribal 
Govt;  SEAs  (»  LEAs. 

Reporting  and  Recordkeeping  Hour 
Burden: 

Responses:  52. 
Burden  Hours:  433. 

Altstroct:  States  are  required  to  submit 
a  triennial  report  to  the  Department  on 
thor  progress  toward  adiieving 
performance  indicates  Ua  profesaional 
development 

OSca  of  Special  Edw:atiOB  aad 


Type  of  Review.  Reinstatement 

Title:  Annual  Program  Cost  Report 

Frequency:  Annually. 

Affected  Public:  State,  local  or  Tribal 
Govt:  SEAs  or  LEAs. 

Reporting  and  Recordkeeping  Hour 
Burden: 

Responses:^. 
Burden  Hours:  385. 

Abstract  Collected  daU  submitted  on 
the  Annual  Vocaticmal  Rehabilitation 
Program/Cost  Report  (RSA-2)  by  State 
vocational  agencies  for  each  fiscal  year 
is  used  by  the  Rehabilitation  Sovioes 
Administration  (RSA)  to  administer  and 
manage  the  Title  I  Program,  to  analyae 
expenditures,  evaluate  program 
accomplishments,  and  to  examine  data 
for  inctication  of  problem  < 


(FR  Doc  98-28298  Filed  10-21-M:  8:4S  am] 


DEPARTMENT  OF  EDUCATION 
Nationai  Awards  Program  for  Modal 


forFlscalYev(FY)19M 

AQBICY:  Department  of  Education. 
action:  Correction  Notice. 


r:  On  October  15, 1998.  a  notice 
inviting  applications  for  new  awards 
under  the  National  Awards  Program  for 
Model  Professional  Development  was 
published  in  the  Federal  tsgislar  (63 
FR  55496).  The  year  in  the  deadline  date 
for  transmitting  applications  for  FY 
1999  was  inconectly  stated  as  "1998." 
The  purpose  of  this  notice  is  to  correct 
that  date  to  read  "Deadline  for 
Transmittal  of  AppUcations:  January  15. 
1999." 
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FOR  FURTHER  INFORMATION  CONTACT: 
Sharon  Horn.  Office  of  Educational 
Research  and  Improvement,  U.S. 
Department  of  Education.  555  New 
Jersey  Avenue.  NW,  Room  506E. 
Washington.  DC  20208-5644. 
Telephone:  202-219-2203.  Inquiries 
also  may  be  sent  by  e-mail  to 

sharon hom©ed.gov  or  by  FAX  at 

(202)  219-2198.  Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877-8339 
between  8  a.m.  and  8  p.m.,  Eastern  time. 
Monday  through  Friday. 

Individuals  with  disabilities  may 
obtain  this  document  in  an  alternate 
format  (e.g..  Braille,  large  print, 
audiotape,  or  computer  diskette)  on 
request  to  the  contact  person  listed  in 
the  preceding  paragraph. 

Electronic  Access  to  This  Document: 
Anyone  may  view  this  document,  as 
well  as  all  other  Department  of 
Education  documents  published  in  the 
Federal  Register,  in  text  or  portable 
document  format  (pdf)  on  the  World 
Wide  Web  at  either  of  the  following 
sites: 

http://ocfo.ed.gov/fedreg.htm 
http://wMrw.ed.gov/news.html 

To  use  the  pdf  you  must  have  the 
Adobe  Acrobat  Reader  Program  with 
Search,  which  is  available  free  at  either 
of  the  previous  sites.  If  you  have 
questions  about  using  the  pdf,  call  the 
U.S.  Government  Printing  Office  at  (202) 
512-1530  or.  toll  free,  at  1-888-293- 
6498. 

Anyone  may  also  view  these 
documents  in  text  copy  only  on  an 
electronic  bulletin  board  of  the 
Department.  Telephone:  (202)  219-1511 
or.  toll  free.  1-800-222-4922.  The 
documents  are  located  under  Option 
G — Files/ Announcements.  Bulletins  and 
Press  Releases. 


:  The  official  version  of  this  document 
Is  the  document  published  in  the  Federal 


Program  Authority:  20  U.S.C  8001. 

Dated:  October  19. 1998. 
C  Kent  McGuire. 

Assistaitt  Secretary,  Office  of  Educational 
Research  and  Improvement 
[FR  Doc.  98-28404  Filed  10-21-98: 8:45  am] 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
CofTMiWaalon 

[Prelect  Na  aiTO^MQ 

Chugaeh  Electric  Aaaociatlon;  Notice 
of  Intent  to  CoTKkict  a  Site  Vlalt 

October  16, 1998. 

The  Federal  Energy  Regulatory 
Commission  (Commission)  has  pending 
an  application  to  amend  the  license  for 
the  Cooper  Lake  Hydroelectric  Project. 
The  proposed  amendment  is  for 
modifying  the  project  dam  and  spillway 
to  allow  safe  passage  of  the  Probable 
Maximum  Flood.  On  July  7. 1998.  the 
Commission  issued  a  Draft 
Environmental  Assessment  (DEA)  that 
addressed  the  environmental  effects  of 
this  proposed  amendment.  Numerous 
comments  were  received  from  state  and 
federal  agencies  and  non-governmental 
organizations;  some  of  these  entities 
have  intervened  in  this  proceeding. 

A  site  visit  to  the  project  facilities  is 
scheduled  for  November  3.  1998.  The 
purpose  of  this  site  visit  is  for  staff  and 
interested  persons  to  observe  the 
existing  area  resources  and  site 
conditions  and  for  staff  to  gather  any 
information  on  resources  at  issue.  All 
entities  interested  in  accompanying  staff 
on  the  site  visit  need  to  provide  their 
own  transportation  to  the  project 
facilities.  Access  to  the  facilities  may 
require  4-wheel  drive  vehicles  due  to 
inclement  weather  conditions.  Water 
access  to  various  site  features  would 
require  boats. 

The  site  visit  will  begin  at  the  project 
powerhouse  on  Kenai  Lake  at  10:00  AM. 
The  powerhouse  is  located  on  Snug 
Harbior  Road.  From  Anchorage  take  the 
Seward  Highway  (Route  1)  to  its 
intersection  with  Route  9;  continue  on 
Route  1  towards  Soldotna:  after  crossing 
the  Kenai  River  take  an  immediate  left 
on  to  Snug  Harbor  Road  and  just  before 
an  uphill  grade  take  a  left  on  to  a  gated 
road  to  the  poweiiiouse  on  Kenai  Lake. 

Further,  the  staff  is  intending  to 
conduct  a  public  meeting  on  the  Cooper 
Lake  Project  in  Anchorage.  Alaska  in 
December.  A  public  notice  providing 
details  on  this  meeting  will  be  issued  by 
the  Commission. 

Those  intending  to  go  on  the  site  visit 
should  contact  either  John  K.  Novak  at 
(202)  219-2828  of  Commission  staffer 
Burke  Wick  of  Chugaeh  Electric 
Association  at  (907)  762-4779  by 
October  29. 1998.  for  any  fiuther  details. 
David  P. 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commiaaion 


podiat  Na  TMM-1-127-000] 

Cove  Point  LNQ  Limited  Partnerahip; 
Notice  of  Propoaed  ClMngea  in  FERC 
GaaTariff 

October  16. 1998. 

Take  notice  that  on  October  13. 1998. 
Cove  Point  LNG  Limited  Partnership 
(Cove  Point)  tendered  for  filing  as  part 
of  its  FERC  Gas  Tariff.  First  Revised 
Volume  No.  1.  the  following  tariff  sheet 
to  become  effective  April  1. 1998: 

Fifth  Revised  Sheet  No.  7 

Cove  Point  states  that  the  listed  tariff 
sheet  sets  forth  an  adjustment  to  its 
retainage  percentage  for  quantities  of 
LNG  carried-over  in  accordance  with 
Section  5(h)  of  the  Cove  Point  Tariff 
pursuant  to  Section  1.37  of  the  General 
Terms  and  Conditions  of  the  Cove  Point 
Tariff. 

Cove  Point  states  that  copies  of  the 
filing  were  served  upon  Cove  Point's 
affiscted  customers  and  interested  State 
Commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street.  N.E..  Washington.  D.C. 
20426.  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
insi>ection  in  the  Public  Refierence 
Room. 

David  P.  Beeigera. 
Secretary. 

(FR  Doc.  98-28342  Filed  10-21-98;  8:45  am) 
aaxMQ  oooc  enr-ai-M 


Secretary. 

(PR  Doc.  98-28333  Filed  10-21-98;  8:4S  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commiaaion 

pocKet  Na  RPW-22-001] 

Dynegy  Midatream  Pipeline,  Inc., 
Notice  of  Tariff  Filing 

October  16. 1998. 

Take  notice  that  on  October  13. 1998. 
Dynegy  Midstream  Pipeline.  Inc.  (DMP). 
tendered  for  fiUng  as  part  of  its  FERC 
Gas  Tariff.  First  Revised  Volume  No.  1. 
the  following  tariff  sheet: 
First  Revised  Sheet  No.  68 

DMP  states  that  it  is  submitting  this 
sheet  to  correct  a  tariff  sheet  numbering 
error  made  in  its  filing  on  October  1. 
1998.  to  incorporate  the  GISB  intra-day 
standards  adopted  by  Order  No.  587-H 
into  its  tariff.  DMP  proposes  the  same 
November  1. 1998  effective  date  for  this 
sheet  as  the  other  sheets  filed  on 
October  1. 

Any  person  desiring  to  protest  this 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street.  N.E..  Washington.  D.C. 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission's  Regulations.  Protests 
will  be  considered  by  the  Coimnission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties4o  the  proceedings. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

David  P.  Boefgen. 
Secretary. 

[FR  Doc  98-28339  Filed  10-21-98;  8:45  am] 
■aiMQ  CODE  «ri7-ei-M 


attributable  to  storage  service  purchased 
from  Columbia  Gas  Transmission 
Corporation  (Columbia)  under  its  Rate 
Schedules  SST  and  FSS.  the  costs  of 
which  comprise  the  rates  and  charges 
payable  under  ESNG's  Rate  Schedule 
CFSS.  This  tracking  filing  is  being  made 
pursuant  to  Section  3  of  ESNG's  Rate 
Schedule  CFSS. 

ESNG  states  that  copies  of  the  filing 
have  been  served  upon  its  jurisdictional 
customers  and  interested  State 
Commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Enei<gy  Regulatory  Commission. 
888  First  Street.  N.E..  Washington.  D.C 
20426.  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  b»come  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

David  P.  Boergers. 
Secretary. 
(FR  Doc.  98-28341  Filed  10-27-98;  8:45  am] 

WLUNG  OOOE  ■717-ei-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commiaaion 

[DocfcM  No.  TN99-1-23-000] 

Eaatem  Shore  Natural  Gaa  Company: 
Notice  of  Propoaed  Changee  in  FERC 
GaaTariff 

October  16, 1998. 

Take  notice  that  on  October  13, 1998. 
Eastern  Shore  Natural  Gas  Company 
(ESNG)  tendered  for  filing  as  part  of  its 
FERC  Gas  Tariff.  First  Revised  Voliune 
No.  1.  certain  revised  tariff  sheets  in  the 
above  captioned  docket,  bear  a  proposed 
effective  date  or  November  1. 1998. 

ESNG  states  that  the  purpose  of  this 
instant  filing  is  to  track  rate  changes 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commiaaion 

[Dodiet  No.  CPM-11-000] 

Northern  Natural  Gae  Company; 
of  Requeat  Under  Blanlcet 
Authorization 

October  16, 1998. 

Take  notice  that  on  October  9, 1998, 
Northern  Natural  Gas  (Northern),  1111 
South  103rd  Street,  Omaha.  Nebraska 
68124-1000.  filed  in  Docket  No.  CP99- 
11-000.  a  request  pursuant  to  Section 
157.205  and  157.212  of  the 
Commission's  Regulations  xmder  the 
Natural  Gas  Act  (18  CFR  157.205  and 
157.212)  for  authorization  to  upgrade 
the  Farley  #1  TBS  existing  delivery 
point  and  appurtenant  facilities  located 
in  Dubuque  County.  Iowa,  to 
accommodate  natural  gas  deliveries  to 
UtiliCorp  United.  Inc.  (UCU)  under 
Northern's  blanket  certificate  issued  in 
Docket  No.  CP82-401-000.  pursuant  to 
18  CFR  Part  157.  Subpart  F  of  the 
Natural  Gas  Act.  all  as  more  fully  set 


forth  in  the  request  which  is  on  file  with 
the  Commission  and  open  to  public 
inspection. 

Northern  states  that  it  requests 
authorization  to  upgrade  the  existing 
delivery  point  to  accommodate  natiiral 
gas  deliveries  to  UCU  under  currently 
effective  throughput  service 
agreement(s).  Noithem  asserts  that  UCU 
has  requested  the  proposed  upgrade  to 
provide  additional  natural  gas  service  to 
the  Farley  #1#1  TBS  for  redelivery  to  a 
grain  dryer.  It  is  further  stated  that  the 
estimateid  incremental  volumes 
proposed  to  be  delivered  to  UCU  at  this 
delivery  point  is  171  MMBtu  on  a  peak 
day  and  19.276  MMBtu  on  an  annual 
basis.  Northern  states  that  the  estimated 
cost  to  upgrade  the  existing  delivery 
point  is  $7,000.  Northern  further  states 
that  UCU  would  reimburse  Northern  for 
the  total  cost  to  upgrade  the  existing 
delivery  point. 

Any  person  or  the  Commission's  staff 
may.  within  45  days  after  issuance  of 
the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214)  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to  Section 
157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  alloMwl  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  e£bctive  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed 
for  filing  a  protest,  the  instant  request  be 
treated  as  an  application  for 
authorization  pursuant  to  Sectitm  7  of 
the  Natural  Gas  Act. 
Dvrid  P.  BMrgBn. 
Secretary. 

(FR  Doc  98-28331  Filed  10-21-98;  8:45  am] 
•nr-et-M 


DEPARTMENT  OF  BIERGY 

Federrt  Energy  Regulatory 
Commiaaion 

[DockM  No.  CP9a-12-OO01 

Southern  Natural  Gaa  Company; 
Notice  of  Requeat  Under  Blaniwt 
Authorization 

October  16. 1998. 

Take  notice  that  on  October  9, 1998, 
Southern  Natural  Gas  Ctunpany 
(Southern).  Post  Office  Box  2563. 
Birmingham.  Alabama  35202-2563. 
filed  in  Docket  No.  CP99-12-O00  a 
request  punuant  to  Sections  157.205. 
157.212  and  157.216  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205. 
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157.212, 157.216)  for  authorization  to 
abandon  certain  regulating  facilities  in 
conjunction  with  the  change  in 
operation  of  an  existing  delivery  point 
Southern's  blanket  certificate  issued  in 
Docket  No.  CP82-406-000  pursuant  to 
Section  7  of  the  Natural  Gas  Act,  all  as 
more  fiiUy  set  forth  in  the  request  that 
is  on  file  with  the  Commission  and  open 
to  public  inspection. 

Southern  states  it  is  cturently 
authorized  to  deliver  natural  gas  to 
Alabama  Gas  Corporation  (Alagasco)  at 
Southern's  Anniston  *3  Delivery  Point 
(Anniston  #3)  as  specified  under  Exhibit 
B  to  the  Firm  Service  Agreements 
between  Southern  and  Alagasco. 
Anniston  #3  is  located  at  or  near 
Milepost  371.641  on  Southern's  20-inch 
North  Main  Line  in  Section  32. 
Township  16  South,  Range  7  East, 
Calhoun  County,  Alabama.  S[>ecifically, 
Southern  proposes  to  abandon  the 
regulating  facilities  and  relief  valve. 
isolation  valves,  and  header  at  Anniston 
«3.  and  to  install  four  6-inch  regulators, 
one  6-inch  meter  run,  six  6-inch  ball 
valves  and  one  12-inch  header.  As  a 
result  of  these  modifications  the  meter 
station  at  the  delivery  point  will  be 
redesigned  to  deliver  gas  to  Alagasco  at 
a  minimum  contract  pressure  or200 
psig  during  the  period  April  1  through 
September  30  oi  each  year  and  at  a 
minimum  contract  pressure  of  250  psig 
during  the  period  (October  1  through 
March  31  of  each  year.  Alagasco  agrees 
that  it  shall  be  responsible  for  any 
necessary  regulation  or  modification  to 
its  facilities  downstream  of  the  station 
to  receive  the  gas  at  the  contract 
pressures  described  in  this  paragraph. 

Southern  states  that  the  aoandonment 
of  facilities  proposed  in  this  application 
will  not  result  in  any  termination  of 
service,  and  that  said  changes  will  not 
result  in  a  change  in  the  total  Firm 
Transportation  Demand  delivered  to 
Alagasco.  Further.  Southern  states  that 
(1)  the  revised  delivery  pressure  will  not 
cause  a  detriment  or  disadvantage  to  its 
other  firm  customers:  (2)  deliveries  at 
the  revised  delivery  pressure  will  have 
no  impact  on  Southern's  peak  day  and 
annual  deliveries:  and  (3)  the 
abandonment  and  delivery  pressure 
change  are  not  prohibited  by  any 
existing  tariff  of  Southern. 

Any  person  or  the  Commission's  staff 
may.  within  45  days  after  issuance  of 
the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to  Section 
157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefor. 


the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed 
for  filing  a  protest,  the  instant  request 
shall  be  treated  as  an  application  for 
authorization  pursuant  to  Section  7  of 
the  Natural  Gas  Act. 
David  P.  BoM^an. 
Secretary. 

(PR  Doc.  98-28332  Filed  10-21-98;  8:45  ami 
wuMQ  oooc  •nr-oi-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commiaslon 

[Doefcet  No.  RP9ft-e»-006] 

Tennaeaee  Qas  Pipeline  Company; 
Notice  of  Compliance  Rling 

October  16. 1998. 

Take  notice  that  on  October  14, 1998. 
Tennessee  Gas  Pijjeline  Company 
(Tennessee),  tendered  for  filing  to 
become  part  its  FERC  Gas  Tariff.  Fifth 
Revised  Volume  No.  1.  the  following 
revised  tariff  sheet,  with  an  effective 
date  of  August  1, 1998: 

2nd  Substitute  Original  Sheet  No.  232 

Teimessee  states  that  the  revised  tariff 
sheet  is  filed  in  compliance  with  the 
Commission's  September  29, 1998 
Order  in  the  above-referenced  docket. 
Tennessee  Gas  Pipeline  Company.  84 
FERC  1 61,335  (1998).  Tennessee  states 
that  the  revised  tariff  sheet  incorporates 
certain  clarifications  to  its  proposed 
Rate  Schedule  FT-BH  under  which 
Tennessee  proposes  to  provide  a  new 
type  of  firm  backhaul  transportation 
service  in  addition  to  the  firm  backhaul 
service  currently  available  under 
Termessee's  Rate  Schedules  FT-G,  FT- 
GS.  and  FT-A  and  the  General  Terms 
and  Conditions  affected  thereby.  In 
accordance  with  the  September  29 
Order,  Tennessee  requests  that  the  tariff 
sheet  be  deemed  effective  on  August  1. 
1998. 

Any  person  desiring  to  protest  this 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street.  N.E.,  Washington.  D.C. 
20426.  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  Ail  such  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission's  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 


inspection  in  the  Public  Reference 

Room. 

David  P.  Boergera, 

Secretary. 

(PR  Doc.  98-28336  Filed  10-21-98;  8:45  am) 

MUMo  oooc  tnr-ei-M 

DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commlsaion 

[Docket  No.  CP96-80»-00q 

Texaa  Gaa  Tranamlaalon  Corporation; 
Notice  of  Request  Under  Blanket 
Authorization 

October  16, 1998. 

Take  notice  that  on  September  30. 
1998,  Texas  Gas  Transmission 
Corporation  (Texas  Gas).  Post  Office  Box 
20008.  Owensboro,  Kentucky  42304. 
filed  a  request  with  the  Commission  in 
Docket  No.  CP98-809-000,  pursuant  to 
Sections  157.205  and  157.216(b)  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  (NGA)  for  authorization 
to  abandon  by  removal  the  Stanolind 
Oil  &  Gas  Corporation  Meter  Station 
(meter  station)  located  on  Texas  Gas' 
Eimice-Woodlawn  Line  in  Jefferson 
Davis  Parish,  Louisiana  authorized  in 
blanket  certificate  issued  in  Docket  No. 
CP92-407-000,  all  as  more  fully  set 
forth  in  the  request  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Texas  Gas  reports  that  on  April  24. 
1997.  Texas  Gas  received  approval  in 
Docket  No.  CP98-288-000  to  abandon 
the  transportation  service  for  ANR 
authorized  in  Docket  No.  G-10295.  With 
the  abandonment  of  the  transportation 
service,  the  meter  station  is  no  longer 
needed.  The  meter  station  was 
constructed  by  Texas  Gas  to  receive  gas 
for  the  account  of  American  Louisiana 
Pine  Line  Company,  now  ANR  Pipeline 
Company  (ANR).  which  was  being 
produced  from  Stanolind 's  acreage  in 
the  South  Elton  and  transport  the  gas  to 
points  of  interconnection  between  the 
systems  of  Texas  Gas  and  American . 
Louisiana.  Texas  Gas  further  reports  that 
the  facilities  to  be  removed  consist  of  a 
4"-meter  run.  measurement  building 
and  related  equipment.  Texas  Gas  has 
estimated  the  cost  of  removal  to  be 
S500. 

Any  person  or  the  Commission's  staff 
may.  within  45  days  after  the 
Commission  has  issued  this  notice,  filed 
pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to  Section 
157.205  of  the  Regulations  under  the 
NGA  (18  CFR  157.205)  a  protest  to  the 
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request.  If  no  protest  is  filed  within  the 
allowed  time  the  proposed  activity  shall 
be  deemed  to  be  authorized  effective  the 
day  after  the  time  allowed  for  filing  a 
protest.  If  a  protest  is  filed  and  not 
withdrawn  within  30  days  after  the  time 
allowed  for  filing  a  protest,  the  instant 
request  shall  be  treated  as  an 
application  for  authorization  pursuant 
to  Section  7  of  the  NGA. 
David  P.  Boergers, 
Secretary. 

[FR  Doc.  98-28330  Filed  10-21-98;  8:45  am] 
MLUNQ  OOOE  •ri7-«1-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Dociwt  Na  RP9e-290-00(q 

Viking  Gaa  Transmiaskm  Company; 
Notice  of  Informal  Settlement 
Conference 

October  16, 1998. 

Take  notice  that  an  informal 
settlement  conference  in  this  proceeding 
will  be  convened  on  Wednesday. 
October  28. 1998.  at  1:00  p.m..  at  the 
offices  of  the  Federal  Energy  Regulatory 
Commission,  888  First  Street.  N.E.. 
Washington.  D.C.  20426.  for  the  purpose 
of  exploring  the  possible  settlement  of 
the  above-referenced  docket.    

Any  party,  as  defined  by  18  CFR 
385.102(c).  or  any  participant  as  defined 
by  18  CFR  385.102(b).  is  invited  to 
attend.  Persons  wishing  to  become  a 
party  must  move  to  intervene  and 
receive  intervenor  status  pursuant  to  the 
Commission's  regulations  (18  CFR 
385.214). 

For  additional  information,  please 
contact  Arnold  H.  Meltz  at  (202)  208- 
2161  or  John  P.  Roddy  at  (202)  208- 
0053. 

David  P.  Boergera. 
Secretary. 

(PR  Doc.  98-28337  Filed  10-21-98;  8:45  am) 
HLUNQ  oooc  ariT-oi-M 


following  revised  tariff  sheets,  efiiective 
November  2. 1998: 

Third  Revised  Sheet  No.  40 
First  Revised  Sheet  No.  40A 
Second  Revised  Sheet  No.  46 
First  Revised  Sheet  No.  46A 
First  Revised  Sheet  No.  46B 
Second  Revised  Sheet  No.  92 

WGI  states  that  the  purpose  of  this 
compliance  filing  is  to  conform  its  tariff 
to  requirements  of  Order  No.  587-H. 

WGI  further  states  that  copies  of  this 
filing  have  been  served  on  WGI's 
jurisdictional  customers  and  interested 
state  conunissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commissicm. 
888  First  Street.  N.E.,  Washington.  D.C 
20426.  in  accordance  with  Secticms 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  b€«ome  a  party 
must  file  a  motion  to  intervene.  Q>pies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

David  P.  Boergera. 
Secretary. 

IFR  Doc.  98-28340  Filed  10-21-98;  8:45  am] 
BMJJNQ  OOOE  srir-oi-H 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
CommlsskMi 

[DockM  No.  RP9»-87-000] 

Westgas  Interstate,  Inc.;  Nottee  of 
PropMed  Changes  in  FERC  Gas  Tariff 

October  16, 1998. 

Take  notice  that  on  October  13. 1998. 
WestGas  Interstate.  Inc.  (WGI),  tendered 
for  filing  to  become  part  of  its  FERC  Gas 
Tariff.  First  Revised  Volume  No.  1.  the 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
CommlsskMi 

[Docket  No.  RP93-10»-0151 

Williams  Gas  Pipelines  Central.  Inc.; 
NotkM  of  PropoiMd  Changea  In  FERC 
GasTarfff 

October  16. 1998. 

Take  notice  that  on  October  13. 1998. 
Williams  Natural  Gas  Company,  now 
known  as  WiUiams  Gas  Pipelines 
Central.  Inc.  (Williams)  tendered  for 
filing  to  become  part  of  its  FERC  Gas 
Tariff.  Second  Revised  Volume  No.  1. 
the  following  tariff  sheets: 
Second  Substitute  First  Revised  Sixth 

Revised  Sheet  No.  6 
Second  Substitute  First  Revised  Sixth 

Revised  Sheet  No.  6A 
Second  Substitute  Sixth  Revised  Sheet  No.  6 
Second  Substitute  Sixth  Revised  Sheet  No. 

6A 
Substitute  First  Revised  Fifth  Revised  Sheet 

No.  6 


Substitute  First  Revised  Fifth  Revised  Sheet 

No.  6A 
Second  Substitute  Fifth  Revised  Sheet  No.  6 
Second  Sutwtitute  Fifth  Revised  Sheet  No. 

6A 
Second  Sulistitute  Fourth  Revised  Sheet  No. 

6 
Second  Substitute  Fourth  Revised  Sheet  No. 

6A 
Second  Substitute  First  Revised  Third 

Revised  Sheet  No.  6 
Second  Substitute  First  Revised  Third 

Revised  Sheet  No.  6A 
Second  Sul>stitute  Third  Revised  Sheet  No.  6 
Second  Sutwtitute  Third  Revised  Sheet  No. 

6A 
Third  Sulxtitute  Second  Revised  Sheet  No.  6 
Fourth  Sulxtitute  Second  Revised  Sheet  No. 

6A 
Fourth  Substitute  First  Revised  Sheet  No.  6 
Third  Sul»titute  First  Revised  Sheet  No.  6A 

Williams  states  that  this  filing  is  being 
made  pursuant  to  letter  order  issued 
September  30. 1998  in  Docket  No. 
RP93-109-013. 

Williams  states  that  a  copy  of  its  filing 
was  served  on  all  participants  listed  on 
the  service  lists  maintained  by  the 
Commission  in  the  docket  referenced 
above  and  on  all  of  Williams' 
iurisdictional  customers  and  interested 
state  commissions. 

Any  person  desiring  to  protest  this 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street.  NE..  Washington.  DC 
20426.  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission's  Regulations.  Protests 
mil  be  considoed  by  the  Commission 
in  determining  the  appropriate  action  to 
be  takof).  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 
DwridP. 


Secretary. 

(FR  Doc.  98-28335  Filed  10-21-98;  8:45  am) 
;«n7-ei-« 


DEPARTMENT  OF  ENERGY  __ 

Federal  Energy  Regulatory 
Commiaslon 

[Docket  Na  RPM-395-001] 

YotMig  Gas  Storage  Company,  Ltd.; 
Notice  of  Propoaed  Changea  In  FERC 

QAS  Tariff 

October  16. 1998. 

Take  notice  that  on  October  14, 1998. 
Young  Gas  Storage  Company.  Ltd. 
(Young),  tendered  for  filing  to  become 
part  of  its  FERC  Gas  Tariff.  Original 
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Volume  No.  1.  Substitute  Sixth  Revised 
Sheet  No.  4.  Substitute  Original  Sheet 
No.  47B  and  Substitute  Original  Sheet 
No.  S2A  to  be  effective  October  5. 1998. 

Young  states  that  the  purpose  of  this 
compliance  filing  is  to  conform  Young's 
tariff  to  requirements  of  the  Order  that 
issued  October  1. 1998  in  Docket  No. 
RP98-395-000. 

Any  person  desiring  to  protest  this 
filing  should  Tile  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission's  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Copies  of  this  Hling  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

David  P.  Bocrgen. 
Secretary. 

|FR  Doc.  98-28338  Filed  10-21-98:  8:45  ami 
MUMQ  OOOE  cnr-M-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commiaalon 

(Doctot  Na  EC9»-3-000.  et  ■!.] 

Cook  Inlet  Energy  Supply  LlmHed 
Partnerahip,  et  al.;  Electric  Rate  and 
Corporate  Regulation  Fillnga 

October  14.  1998. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Cook  Inlet  Enei^gy  Supply  Limited 
Partnership 

(Docket  No.  EC99-3-000) 

Take  notice  that  on  October  8.  1998, 
Cook  Inlet  Energy  Supply  Limited 
Partnership  {Cook  Inlet)  tendered  for 
niing  an  application  pursuant  to  Section 
203  of  the  Federal  Power  Act  for 
authorization  of  a  transaction  that 
changed  the  ownership  interests  in 
Cook  Inlet. 

Comment  date:  November  9. 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  Illinois  Municipal  Electric  Agency  v. 
Illinois  Power  Qmipany 

I  Docket  No.  EL99-2-000J 

Take  notice  that  on  October  7,  1998, 
Illinois  Municipal  Electric  Agency 
(IMEA)  filed  an  Application  for  an 
Expedited  Order  directing  Illinois 


Power  Company  (IP)  to  permit  IMEA  to 
establish  a  physical  connection  between 
IP's  transmission  system  near  its  East 
Collinsville  Substation  and  IMEA's 
under-construction  transmission  line 
from  the  City  of  Highland.  Illinois 
(Highland). 

Comment  date:  October  28, 1998.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.  Answers  to  the 
Complaint  are  also  due  on  or  before 
November  13, 1998. 

3.  Chicago  Electric  Trading,  LLC;  Mid- 
Power  Service  Corp.;  Power  Exchange 
Corporation;  Kaztex  Energy  Ventures. 
Inc.;  NAP  Trading  and  Marketing.  Inc.; 
Vanpoi«rer.  Inc.;  Energy  Transfer 
Group;  EMC  Gas  Transmission 
Company;  NW  Natural 

(Docket  Nos.  ER90-225-034:  ER94-1329- 
017:  ER95-72-013:  ER9S-29&-016:  ER95- 
1278-008:  ER96-552-011:  ER96-280-011; 
ER96-2320-009:  and  ER97-683-003) 

Take  notice  that  the  following 
informational  filings  have  been  made 
with  the  Commission  and  are  available 
for  public  inspection  and  copying  in  the 
Public  Reference  Room. 

On  October  5, 1998,  Chicago  Electric 
Trading,  LLC,  filed  certain  information 
as  required  by  the  Commission's  April 
19, 1990  order  in  Docket  No.  ER90-225- 
000. 

On  October  5, 1998,  Mid-Power 
Service  Corp.  filed  certain  information 
as  required  by  the  Commission's  August 
11,  1994  letter  order  in  Docket  No. 
ER94-1 329-000. 

On  October  5, 1998.  Power  Exchange 
Corporation  filed  certain  information  as 
required  by  the  Commission's  February 
1, 1995  letter  order  in  Docket  No.  ER95- 
72-000. 

On  October  5, 1998,  Kaztex  Energy 
Ventures,  Inc.  filed  certain  information 
as  required  by  the  Commission's 
February  24, 1995  letter  order  in  Docket 
No.  ER95-295-000. 

On  October  5, 1998,  NAP  Trading  and 
Marketing,  Inc.  filed  certain  information 
as  required  by  the  Commission's 
October  25,  1995  letter  order  in  Docket 
No.  ER95-1 278-000. 

On  October  6.  1998.  Vanpower.  Inc. 
filed  certain  information  as  required  by 
the  Commission's  January  19, 1996 
order  in  Docket  No.  ER96-552-000. 

On  October  6. 1998,  Energy  Transfer 
Group,  L.L.C.  filed  certain  information 
as  required  by  the  Commission's 
January  29, 1996  letter  order  in  Docket 
No.  ER96-280-000. 

On  October  1, 1998.  EMC  Gas 
Transmission  Company  filed  certain 
information  as  required  by  the 
Commission's  September  3.  1996  letter 
order  in  Docket  No.  ER96-2320-G00. 


On  October  5, 1998,  NW  Natural  filed 
certain  information  as  required  by  the 
Commission's  February  6, 1997  order  in 
Docket  No.  ER97-683-000. 

4.  Intercoast  Power  Marketing 
Company;  New  Jersey  Natural  Energy 
Company;  Central  Hudson  Gas  k 
Electric  Corporation;  ICPM,  Inc.; 
Southwood  2000.  Inc. 

(Docket  Nos.  ER94-6-011:  ER96-262  7-007; 
ER99-73-000:  ER9S-«40-013:  and  ER98- 
2603-001] 

Take  notice  that  the  following 
informational  filings  have  been  made 
with  the  Commission  and  are  available 
for  public  inspection  and  copying  in  the 
Commission's  Public  Reference  Room. 

On  October  7, 1998,  Intercoast  PoMcar 
Marketing  Company  filed  certain 
information  as  required  by  the 
Commission's  August  19, 1994  order  in 
Docket  No.  ER94-6-000. 

On  October  7. 1998,  New  Jersey 
Natural  Energy  Company  filed  certain 
information  as  required  by  the 
Commission's  October  2. 1996  letter 
order  in  Docket  No.  ER96-2627-000. 

On  October  7, 1998,  Central  Hudson 
Gas  &  Electric  Corporation  filed  certain 
information  as  required  by  the 
Commission's  Jime  26, 1997  order  in 
Docket  No.  ER97-2872-000. 

On  October  8, 1998,  ICPM,  Inc.  filed 
certain  information  as  required  by  the 
Commission's  March  31, 1995  order  in 
Docket  No.  ER95-640-000. 

On  October  9, 1998,  Southwood  2000. 
Inc.  filed  certain  information  as  required 
by  the  Commission's  June  12, 1998 
order  in  Docket  No.  ER98-2603-000. 

5.  Energy  Sales  Networii.  Incorporated: 
Illinois  Power  Company;  Quark  Poiver 
L.L.C.;  Total  Gas  ft  Electric.  Inc.;  Salem 
Electric.  Inc.;  Agway  Energr  Saidces; 
Con  Edison  Solutions,  Inc. 

(Docket  Nos.  ER98-7S3-004:  ER99-26-000: 
ER97-2374-006;  ERg7-4202-OOS:  ER98- 
2175-002:  ER97-4186-004:  and  ER97-705- 
006) 

Take  notice  that  the  following 
informational  filings  have  been  made 
with  the  Commission  and  are  available 
for  public  inspection  and  copying  in  the 
Public  Reference  Room. 

On  October  1, 1998.  Energy  Sales 
Network,  Incorporated  filed  certain 
information  as  required  by  the 
Commission's  January  2, 1498  order  in 
Docket  No.  ER98-753-000. 

On  October  1, 1998,  Illinois  Power 
Company  filed  certain  information  as 
required  by  the  Commission's  December 
26.  1995  order  in  Docket  No.  ER96-185- 
000. 

On  October  2  and  October  7,  1998, 
Quark  Power  L.L.C.  filed  certain 
information  as  required  by  the 


Federal  legfal«r/Vol.  63,  No.  204 /Thursday.  October  22.  1998 /Notices 


56635 


Cmnmission's  June  6. 1997  order  in 
Docket  No.  ER97-2374-O00. 

On  October  5, 1998.  Total  Gas  ft 
Electric.  Inc.  filed  certain  information  as 
required  by  the  Commission's 
September  26. 1997  ordw  in  Docket  No. 
ER97-4202-000. 

On  October  5. 1998.  Salem  Electric, 
Inc.  filed  certain  information  as  required 
by  the  Coounission's  April  30, 1998 
order  in  Docket  No.  ER98-21 75-000. 

On  October  5. 1998.  Agway  Energy 
Services.  Inc.  filed  certain  information 
as  required  by  the  Commission's 
September  26. 1997  order  in  Docket  No. 
ER97-4186-000. 

On  October  6. 1998.  Con  Edison 
Solutions,  Inc.  filed  certain  information 
as  required  by  the  Commission's  March 
14. 1997  order  in  Docket  No.  ER97-705- 
000. 

6.  New  England  Power  Company 

(Docket  No.  ER9S-4690-000) 

Take  notice  that  on  October  8. 1998. 
New  England  Power  Company  (NEP). 
tendered  for  filing  a  Second 
Amendment  to  its  FERC  Rate  Schedide 
No.  382,  NEP's  Unit  Power  Contract 
mth  UNFFIL  Power  Corporation. 

Comment  date:  October  28, 1998.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  PEOO  Energy  Cooqiany 

(Docket  No.  ER99-66-0001 

Take  notice  that  on  October  8. 1998. 
PECO  Energy  Company  (PECO),  filed 
under  Section  205  of  the  Federal  Power 
Act.  16  U.S.C.  S  792  et  seq..  an 
Agreement  dated  January  16, 1998  with 
Electric  Clearinghouse.  Inc.  (EQ),  under 
PECO's  FERC  Electric  Tariff  Original 
Volume  No.  1  (Tariff). 

PECO  requests  an  effective  date  of 
November  1, 1998,  for  the  Agreement. 

PECO  states  that  copies  of  this  filing 
have  been  supplied  to  EQ  and  to  the 
Pennsylvania  Public  Utility 
Commission. 

Comment  date:  October  28. 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  Wisconsin  Public  Service 
Corporation 

(Docket  No.  ER9»-67-000l 

Take  notice  that  on  October  8. 1998, 
Wisconsin  Public  Service  Corporation 
(WPSC).  tendered  for  filing  an  executed 
Firm  Transmission  Service  Agreement 
between  WPSC  and  Manitowoc  Public 
Utilities,  providing  for  transmission 
service  imder  the  Open  Access 
Transmission  Service  Tariff.  FERC 
Original  Volume  No.  11. 

WPSC  requests  an  effective  date  to 
make  agreement  effective  on  the  date  of 
execution  by  WPSC.  October  1. 1998. 


Comment  date:  October  28. 1998.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

0.  Kansas  Qty  Power  ft  light  Cooipany 

(Docket  No.  ER99-68-000) 

Take  notice  that  on  October  8, 1998. 
Kansas  City  Power  &  Light  Company 
(KCPL),  tendered  for  filing  a  Sendee 
Agreranent  dated  September  18. 1998. 
between  KCPL  and  CargillAlliant  LLC 
This  Agreement  provides  for  the  rates 
and  charges  for  Short-term  Firm 
Transmission  Service. 

KCPL  proposes  an  effective  date  of 
September  29. 1998  and  requests  a 
waiver  of  the  Commission's  notice 
requirement  to  allow  the  requested 
e^ctive  date. 

In  its  filing,  KCPL  states  that  the  rates 
included  in  the  above-mentioned 
Service  Agreement  are  KCPL's  rates  and 
charges  in  the  compliance  filing  to 
FERC  Order  No.  888-A  in  Docket  No. 
OA97-636-000. 

Comment  date:  October  28. 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  Kansas  City  Power  ft  Light 
Company 

(Docket  No.  ER99-69-0001 

Take  notice  that  on  October  8. 1998, 
Kansas  Qty  Power  ft  Light  Company 
(KCPL),  tendered  for  filing  a  Service 
Agreement  dated  September  18, 1998, 
between  KCPL  and  Caigill-Alliant.  LLC. 
TTiis  Agreement  provides  for  the  rates 
and  charges  for  Non-Firm  Transmission 
Service. 

KCPL  proposes  an  effective  date  of 
September  29, 1998,  and  requests 
waiver  of  the  Commission's  notice 
requirement. 

m  its  filing.  KCPL  states  that  the  rates 
included  in  the  above-mentioned 
Service  Agreement  are  KCPL's  rates  and 
charges  in  the  compliance  filing  to 
FERC  Order  No.  888-A  in  Docket  No. 
OA97-636. 

Comment  date:  October  28, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

11.  PECO  Energy  Company 

(Docket  No.  ER99-70-0001 

Take  notice  that  on  October  8, 1998, 
PECO  Energy  Company  (PECO),  filed 
under  Section  205  of  the  Federal  Power 
Act,  16  U.S.C  S  792  et  seq.,  a 
Transaction  Letter  dated  August  25, 
1998  with  PG&E  Energy  Trading-Power, 
LP  (PGET).  under  PECO's  FERC  Electric 
Tariff  Original  Volume  No.  1  (Tariff). 

PECO  requests  an  effective  date  of 
September  1. 1998,  for  the  Transaction 
Letter. 

PECO  states  that  copies  of  this  filing 
have  been  supplied  to  PGET  and  to  the 


Pennsylvania  Public  Utility 
Commission. 

Comment  date:  October  28, 1998.  in 
aocorduioe  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

12.  Virginia  Electric  and  Power 
CoaBpany 

(Docket  No.  ER9»-71-000l 

Take  notice  that  on  October  8, 1998. 
Virginia  Electric  and  Power  Company 
(Virginia  Power),  tendered  for  filing  the 
Service  Agreements  between  Virginia 
Electric  and  Power  Company  and  Con 
Edison  Energy,  Inc..  Con  Edison 
Solutions.  Inc.,  and  GPU  Advance 
Resources,  Inc.  under  the  FERC  Electric 
Tariff  (Second  Revised  Volimie  No.  4). 
which  was  accepted  by  order  of  the 
Commission  dated  August  13, 1998  in 
Docket  No.  ER98-3771-000. 

Under  the  tendered  Service 
Agreements,  Virginia  Power  will 
provide  services  to  Con  Edison  Energy, 
Inc.  Con  Edison  Solutions.  Inc.,  and    . 
GPU  Advance  Resources,  Inc.,  under  the 
rates,  terms  and  conditions  of  the      — 
applicable  Service  Schedules  included 
in  the  Tariff. 

Copies  of  the  filing  were  served  upon 
Con  Edison  Enei^,  Inc.,  Con  Edison 
Solutions,  Inc.,  and  CPU  Advance 
Resources,  Inc.,  the  Virginia  State 
Corporation  Commission  and  the  North 
Carolina  Utilities  Commission. 

Comment  date:  October  28. 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

13.  Puget  Sound  Energy,  inc. 

(Docket  No.  ER99-72-000I 

Take  notice  that  on  October  8, 1998, 
Puget  Sound  Energy,  Inc.,  as 
Transmission  Provider,  tendered  for 
filing  a  Service  Agreement  for  Firm 
Point-To-Point  Transmission  Service 
(Firm  Point-To-Point  Service 
Agreement)  and  a  Service  Agreement  for 
Non-Firm  Point-To-Point  Transmission 
Service  (Non-Firm  Point-To-Point 
Service  Agreement)  with  Public  Utility 
District  No.  2  of  Grant  County  (Grant), 
as  Transmission  Customer.  A  copy  of 
the  filing  was  served  upon  Grant. 

Comment  date:  October  28, 1998.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

14.  Niagara  Mohawk  Power 
Corporation 

(Docket  No.  ER99-74-000] 

Take  notice  that  on  October  8. 1998, 
Niagara  Mohawk  Power  Ccvporation 
(NMPC),  tendered  for  filing  with  the 
Federal  Energy  Regulatory  Commission 
an  executed  Transmission  Service 
Agreement  between  NMPC  and  NYSEG 
Solutions.  Inc.  This  Transmission 
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Service  Agreement  speciRes  that 
NYSEG  Solutions,  Inc..  has  signed  on  to 
and  has  agreed  to  the  terms  and 
conditions  of  NMPC's  Open  Access 
Transmission  Tariff  as  filed  in  Docket 
No.  OA96-194-O00.  This  Tariff,  filed 
with  FERC  on  July  9.  1996.  will  allow 
NMPC  and  NYSEG  Solutions.  Inc.,  to 
enter  into  separately  scheduled 
transactions  under  which  NMPC  will 
provide  transmission  service  for  NYSEG 
Solutions,  Inc..  as  the  parties  may 
mutually  agree. 

NMPC  requests  an  e'ffiective  date  of 
October  1,  1998.  NMPC  has  requested 
waiver  of  the  notice  requirements  for 
good  cause  shown. 

NMPC  has  served  copies  of  the  filing 
upon  the  New  York  State  Public  Service 
Commission  and  NYSEG  Solutions,  Inc. 

Comment  date:  October  28, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

15.  Niagara  Mohawk  Power 
Corporation 

[Docket  No.  ER99-75-O00I 

Take  notice  that  on  October  8, 1998. 
Niagara  Mohawk  Power  Cor{>oration 
(NMPC).  tendered  for  filing  with  the 
Federal  Energy  Regulatory  Commission 
an  executed  Transmission  Service 
Agreement  between  NMPC  and  NYSEG 
Solutions.  Inc.  This  Transmission 
Service  Agreement  specifies  that 
NYSEG  Solutions,  Inc.,  has  signed  on  to 
and  has  agreed  to  the  terms  and 
conditions  of  NMPC's  Open  Access 
Transmission  Tariff  as  filed  in  E)ocket 
No.  OA96-194-000.  This  Tariff,  filed 
with  FERC  on  July  9, 1996,  will  allow 
NMPC  and  NYSEG  SoluUons,  Inc.,  to 
enter  into  separately  scheduled 
transactions  under  which  NMPC  will 
provide  transmission  service  for  NYSEG 
Solutions,  Inc.,  as  the  parties  may 
mutually  agree. 

NMPC  requests  an  effective  date  of 
October  1, 1998.  NMPC  has  requested 
waiver  of  the  notice  requirements  for 
good  cause  shown. 

NMPC  has  served  copies  of  the  filing 
upon  the  New  York  State  Public  Service 
Commission  and  NYSEG  Solutions,  Inc. 

Comment  date:  October  28, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

16.  Niagara  Mohawk  Power 
Corporation 

(Docket  No.  ER9»-76-000| 

Take  notice  that  on  October  8, 1998, 
Niagara  Mohawk  Power  Corporation, 
tendered  for  filing  an  unsigned  pro 
forma  Service  Agreement  for  Niagara 
Mohawk  Power  Corporation's 
Scheduhng  and  Balancing  Services 
Tariff  for  Green  Island  Power  Authority. 


This  Service  Agreement  implements  the 
terms  of  the  proposed  Tariff,  which 
would  establish  a  system  of  economic 
incentives  designed  to  induce  users  of 
Niagara  Mohawk's  electric  transmission 
system  to  match  actual  deliveries  of 
electricity  to  delivery  schedules 
provided  under  Niagara  Mohawk's 
Open  Access  Transmission  Tariff 
(OATT). 

A  copy  of  the  filing  was  served  upon 
Green  Island  Power  Authority  and  the 
New  York  Public  Service  Commission. 

Comment  date:  October  28, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

17.  Niagara  Mohawk  Power 
Corporation 

(Docket  No.  ER99-77-000I 

Take  notice  that  on  October  8,  1998, 
Niagara  Mohawk  Power  Corporation, 
tendered  for  filing  an  unsigned  pro 
forma  Service  Agreement  for  Niagara 
Mohawk  Power  Corporation's 
Scheduling  and  Balancing  Services 
Tariff  for  Indeck  Ilion  Limited 
Partnership.  This  Service  Agreement 
implements  the  terms  of  the  proposed 
Tariff,  which  would  establish  a  system 
of  economic  incentives  designed  to 
induce  users  of  Niagara  Mohawk's 
electric  transmission  system  to  match 
actual  deliveries  of  electricity  to 
delivery  schedules  provided  under 
Niagara  Mohawk's  Open  Access 
Transmission  Tariff  (OATT). 

A  copy  of  the  filing  was  served  upon 
Indeck  Ilion  Limited  Partnership  and 
the  New  York  Public  Service 
Commission. 

Comment  date:  October  27, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

18.  Niagara  Mohawk  Power 
Corporation 

(Docket  No.  ER9»-7S-000j 

Take  notice  that  on  October  8, 1998, 
Niagara  Mohawk  Power  Corporation, 
tendered  for  filing  an  unsigned  pro 
forma  Service  Agreement  for  Niagara 
Mohawk  Power  Corporation's 
Scheduling  and  Balancing  Services 
Tariff  for  American  Electric  Power 
Service  Corp.  This  Service  Agreement 
implements  the  terms  of  the  proposed 
Tariff,  which  would  establish  a  system 
of  economic  incentives  designed  to 
induce  users  of  Niagara  Mohawk's 
electric  transmission  system  to  match 
actual  deliveries  of  electricity  to 
delivery  schedules  provided  under 
Niagara  Mohawk's  Open  Access 
Transmission  Tariff  (OATT). 

A  copy  of  the  filing  was  served  upon 
American  Electric  Power  Service  Corp., 
and  the  New  York  Public  Service 
Commission. 


Comment  date:  October  28, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

19.  Niagara  Mohawk  Power 
Corporation 

(Docket  No.  ER99-79-000] 

Take  notice  that  on  October  8, 1998, 
Niagara  Mohawk  Power  Corporation, 
tendered  for  filing  an  unsigned  pro 
forma  Service  Agreement  for  Niagara 
Mohawk  Power  Corporation's 
Scheduling  and  Balancing  Services 
Tariff  for  New  Energy  Ventures — East, 
LLC.  This  Service  Agreement 
implements  the  terms  of  the  proposed 
Tariff,  which  would  establish  a  system 
of  economic  incentives  designed  to 
induce  users  of  Niagara  Mohawk's 
electric  transmission  system  to  match 
actual  deliveries  of  electricity  to 
delivery  schedules  provided  under 
Niagara  Mohawk's  Open  Access 
Transmission  Tariff  (OATT). 

A  copy  of  the  filing  was  served  upon 
New  Energy  Ventures — ^East,  LLC.  and 
the  New  York  Public  Service 
Commission. 

Comment  date:  October  28, 1998.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

20.  Niagara  Mohawk  Power 
Corporation 

[Docket  No.  ER9»-88-000) 

Take  notice  that  on  October  8, 1998. 
Niagara  Mohawk  Power  Corporation,- 
tendered  for  filing  an  unsigned  pro 
forma  Service  Agreement  for  Niagara 
Mohawk  Power  Corporation's 
Scheduling  and  Balancing  Services 
Tariff  for  Agway  Energy  Service.  This 
Service  Agreement  implements  the 
terms  of  the  proposed  Tariff,  which 
would  establish  a  system  of  economic 
incentives  designed  to  induce  users  of 
Niagara  Mohawk's  electric  transmission 
system  to  match  actual  deliveries  of 
electricity  to  delivery  schedules 
provided  under  Niagara  Mohawk's 
Open  Access  Transmission  Tariff 
(OATT). 

A  copy  of  the  filing  was  served  upon 
Agway  Energy  Service  and  the  New 
York  Public  Service  Commission. 

Comment  date:  October  28,  1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

21.  Niagara  Mohawk  Fo%ver 
Corporation 

(Docket  No.  ER99-89-000I 

Take  notice  that  on  October  8, 1998. 
Niagara  Mohawk  Power  Corporation, 
tendered  for  filing  an  unsigned  pro 
forma  Service  Agreement  for  Niagara 
Mohawk  Power  Corporation's 
Scheduling  and  Balancing  Services 
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Tariff  for  City  of  Watertowm.  This 
Service  Agreement  implements  the 
terms  of  the  proposed  Tariff,  which 
would  establish  a  system  of  economic 
incentives  designed  to  induce  users  of 
Niagara  Mohawk's  electric  transmission 
system  to  match  actual  deliveries  of 
electricity  to  delivery  schedules 
provided  under  Niagara  Mohawk's 
Open  Access  Transmission  Tariff 
(OATT). 

A  copy  of  the  filing  was  served  upon 
City  of  Watertown  and  the  New  York 
Public  Service  Commission. 

Comment  date:  October  28. 1998.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

22.  Niagara  Mohawk  Power 
Corporation 

(Docket  No.  ER99-90-0001 

Take  notice  that  on  October  8. 1998. 
Niagara  Mohawk  Power  Corporation, 
tendered  for  filing  an  unsigned  pro 
forma  Service  Agreement  tor  Niagara 
Mohawk  Power  Corporation's 
Scheduling  and  Balancing  Services 
Tariff  for  Indeck  Olean  Limited 
Partnership.  This  Service  Agreement 
implements  the  terms  of  the  proposed 
Tariff,  which  would  estabUsh  a  system 
of  economic  incentives  designed  to 
induce  users  of  Niagara  Mohawk's 
electric  transmission  system  to  match 
actual  deliveries  of  electricity  to 
delivery  schedules  provided  under 
Niagara  Mohawk's  Open  Access 
Transmission  Tariff  (OATT). 

A  copy  of  the  filing  was  served  upon 
Indeck  Olean  Limited  Partnership  and 
the  New  York  Public  Service 
Commission. 

Comment  date:  October  28, 1998.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

23.  Niagara  Mohawk  Power 
Corporation 

(Docket  No.  ER99-91-0001 

Take  notice  that  on  October  8, 1998, 
Niagara  Mohawk  Power  Corporation, 
tendered  for  filing  an  unsigned  pro 
forma  Service  Agreement  for  Niagara 
Mohawk  Power  Corporation's 
Scheduling  and  Balancing  Services 
Tariff  for  Qtizens  Lehman  Power  Sales. 
This  Service  Agreement  implements  the 
terms  of  the  proposed  Tariff,  which 
would  establish  a  system  of  economic 
incentives  designed  to  induce  users  of 
Niagara  Mohawk's  electric  transmission 
system  to  match  actual  deliveries  of 
electricity  to  delivery  schedules 
provided  under  Niagara  Mohawk's 
Open  Access  Transmission  Tariff 

(OATT). 

A  copy  of  the  filing  was  served  upon 
Qtizens  Lehman  Power  Sales  and  the 
New  York  Public  Service  Commission. 


Comment  date:  October  28, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

24.  Niagara  Mohawk  Power 
Corporation 

[Docket  No.  ER99-92-0001 

Take  notice  that  on  October  8, 1998, 
Niagara  Mohawk  Power  Corporation, 
tendered  for  filing  an  unsigned  pro 
forma  Service  Agreement  for  Niagara 
Mohawk  Power  Corporation's 
Scheduling  and  Balancing  Services 
Tariff  for  Qty  of  Salamanca.  This 
Service  Agreement  implements  the 
terms  of  the  proposed  Tariff,  which 
would  establish  a  system  of  economic 
incentives  designed  to  induce  users  of 
Niagara  Mohawk's  electric  transmission 
system  to  match  actual  deUveries  of 
electricity  to  delivery  schedules 
provided  under  Niagara  Mohawk's 
Open  Access  Transmission  Tariff 
(OATT). 

A  copy  of  the  filing  was  served  upon 
City  of  Salamanca  and  the  New  York 
Public  Service  Commission. 

Comment  date:  October  28, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

25.  Niagara  Mohawk  Power 
Corporation 

(Docket  No.  ER99-93-000] 

Take  notice  that  on  October  8. 1998. 
Niagara  Mohawk  Power  Corporation, 
tendued  for  fifing  an  unsigned  pro 
forma  Service  Agreement  for  Niagara 
Mohawk  Power  Corporation's 
Scheduling  and  Balancing  Services 
Tariff  for  American  Energy  Solutions. 
Inc.  "This  Service  Agreement 
implements  the  trams  of  the  proposed 
Tariff,  which  would  establish  a  system 
of  economic  incentives  designed  to 
induce  users  of  Niagara  Mohawk's 
electric  transmission  system  to  match 
actual  deliveries  of  electricity  to 
delivery  schedules  provided  under 
Niagara  Mohawk's  Open  Access 
Transmission  Tariff  (OATT). 

A  copy  of  the  filing  was  served  upon 
American  Energy  Solutions.  Inc..  and 
the  New  York  PubUc  Service 
Commission. 

Comment  date:  October  28. 1998.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

26.  Niagara  Mohawk  Power 
Corporation 

[Docket  No.  ER99-94-000) 

Take  notice  that  on  October  8, 1998, 
Niagara  Mohawk  Power  Corporation, 
tendered  for  filing  an  unsigned  pro 
forma  Service  Agreement  for  Niagara 
Mohawk  Power  Corporation's 
Scheduling  and  Balancing  Services 


Tariff  for  Cinergy  Service.  This  Service 
Agreement  implements  the  terms  of  the 
proposed  Tariff,  which  would  establish 
a  system  of  economic  incentives 
designed  to  induce  users  of  Niagara 
Mohawk's  electric  transmission  system 
to  match  actual  deliveries  of  electricity 
to  deUvery  schedules  provided  under 
Niagara  Mohawk's  Open  Access 
Transmission  Tariff  (OATT). 

A  copy  of  the  filing  was  served  uf>on 
Qnergy  Service  and  the  New  York 
Public  Service  Commission. 

Comment  date:  October  28, 1998.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

27.  Niagara  Mohawk  Power 
Corporation 

(Docket  No.  ER99-102-0001 

Take  notice  that  on  October  8, 1998, 
Niagara  Mohawk  Power  Corporation, 
tendered  for  filing  an  unsigned  pro 
forma  Service  Agreement  for  Niagara 
Mohawk  Power  Corporation's 
Scheduling  and  Balancing  Services 
Tariff  for  Morgan  Stanley  Capital  Group, 
Inc.  This  Service  Agreement 
implements  the  terms  of  the  proposed 
Tariff,  which  would  estabUsh  a  system 
of  economic  incentives  designed  to 
induce  users  of  Niagara  Mohawk's 
electric  transmission  system  to  match 
actual  deliveries  of  electricity  to 
delivery  schedules  provided  under 
Niagara  Mohawk's  Open  Access 
Transmission  Tariff  (OATT). 

A  copy  of  the  filing  was  served  upon 
Morgan  Stanley  CapiUl  Group,  Inc.  and 
the  New  Yoik  PubUc  Service 
Commission. 

Comment  date:  October  28, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

28.  Niagara  Mohawk  Power 
Corporation 

[Docket  No.  ER9»-103-000| 

Take  notice  that  on  October  8. 1998. 
Niagara  Mohawk  Power  Corporation, 
tendered  for  filing  an  unsigned  pro 
forma  Service  Agreement  for  Niagara 
Mohawk  Power  Corpwration's 
Scheduling  and  Balancing  Services 
Tariff  for  GPU  Energy.  This  Service 
Agreement  implements  the  terms  of  the 
prop(»ed  Tariff,  which  would  estabUsh 
a  system  of  economic  incentives 
designed  to  induce  users  of  Niagara 
Mohawk's  electric  transmission  system 
to  match  actual  deUveries  of  electricity 
to  deUvery  schedules  provided  imder 
Niagara  Mohawk's  Open  Access 
Transmission  Tariff  (OATT). 

A  copy  of  the  filing  was  served  upon 
GPU  Energy  and  the  New  Yoik  Public 
Service  Commission. 
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Comment  date:  October  28, 1998.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

29.  Niagara  Mohawk  Power 
Corporation 

(Docket  No.  ER99-104-000I 

Take  notice  that  on  October  8, 1998, 
Niagara  Mohawk  Power  Corporation, 
tendered  for  filing  an  unsigned  pro 
forma  Service  Agreement  for  Niagara 
Mohawk  Power  Corporation's 
Scheduling  and  Balancing  Services 
Tariff  for  FirstEnergy  Corp.  This  Service 
Agreement  implements  the  terms  of  the 
proposed  Tariff,  which  would  establish 
a  system  of  economic  incentives 
designed  to  induce  users  of  Niagara 
Mohawk's  electric  transmission  system 
to  match  actual  deliveries  of  electricity 
to  delivery  schedules  provided  under 
Niagara  Mohawk's  Open  Access 
Transmission  Tariff  (OATT). 

A  copy  of  the  Hling  was  served  upon 
FirstEnergy  Corp.,  and  the  New  York 
Public  Service  Commission. 

Comment  date:  October  28, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

30.  Niagara  Mohawk  Power 
Corporation 

(Docket  No.  ER99-I0S-O00I 

Take  notice  that  on  October  8,  1998, 
Niagara  Mohawk  Power  Corporation, 
tendered  for  filing  an  unsigned  pro 
-  forma  Service  Agreement  for  Niagara 
Mohawk  Power  Corporation's 
Scheduling  and  Balancing  Services 
Tariff  for  Washington  Electric 
Cooperative,  Inc.  This  Service 
Agreement  implements  the  terms  of  the 
proposed  Tariff,  which  would  establish 
a  system  of  economic  incentives 
designed  to  induce  users  of  Niagara 
Mohawk's  electric  transmission  system 
to  match  actual  deliveries  of  electricity 
to  delivery  schedules  provided  under 
Niagara  Mohawk's  Open  Access 
Transmission  Tariff  (OATT). 

A  copy  of  the  filing  was  served  upon 
Washington  Electric  Cooperative,  Inc.. 
and  the  New  York  Public  Service 
Commission. 

Comment  date:  October  28.  1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

31.  Niagara  Mohawk  Po«ver 
Corporation 

(Docket  No.  ER9»-106-000| 

Take  notice  that  on  October  8.  1998, 
Niagara  Mohawk  Power  Corporation, 
tendered  for  filing  an  unsigned  pro 
forma  Service  Agreement  for  Niagara 
Mohawk  Power  Corporation's 
Scheduling  and  Balancing  Services 
Tariff  for  Green  Mountain  Power  Corp. 


This  Service  Agreement  implements  the 
terms  of  the  proposed  Tariff,  which 
would  establish  a  system  of  economic 
incentives  designed  to  induce  users  of 
Niagara  Mohawk's  electric  transmission 
system  to  match  actual  deliveries  of 
electricity  to  delivery  schedules 
provided  under  Niagara  Mohawk's 
Open  Access  Transmission  Tariff 
(OATT). 

A  copy  of  the  filing  was  served  upon 
Green  Mountain  Power  Corp.,  and  the 
New  York  Public  Service  Commission. 

Comment  date:  October  28, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

32.  Niagara  Mohawk  Power 
Corporation 

(Docket  No.  ER9»-107-000| 

Take  notice  that  on  October  8, 1998, 
Niagara  Mohawk  Power  Cor(}oration, 
tendered  for  filing  an  unsigned  pro 
forma  Service  Agreement  for  Niagara 
Mohawk  Power  Corporation's 
Scheduling  and  Balancing  Services 
Tariff  for  Hydro  Quebec  Energy 
Services,  US.  This  Service  Agreement 
implements  the  terms  of  the  proposed 
Tariff,  which  would  establish  a  system 
of  economic  incentives  designed  to 
induce  users  of  Niagara  Mohawk's 
electric  transmission  system  to  match 
actual  deliveries  of  electricity  to 
delivery  schedules  provided  under 
Niagara  Mohawk's  Open  Access 
Transmission  Tariff  (OATT). 

A  copy  of  the  filing  was  served  upon 
Hydro  Quebec  Energy  Services,  US,  and 
the  New  York  Public  Service 
Commission. 

Comment  date:  October  28. 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

33.  Niagara  Mohawk  Power 
Corporation 

(Docket  No.  ER9»-10&-O00l 

Take  notice  that  on  October  8, 1998, 
Niagara  Mohawk  Power  Corporation, 
tendered  for  filing  an  unsigned  pro 
forma  Service  Agreement  for  Niagara 
Mohawk  Power  Corporation's 
Scheduling  and  Balancing  Services 
Tariff  for  AMP— Ohio,  Inc.  This  Service 
Agreement  implements  the  terms  of  the 
proposed  Tariff,  which  would  establish 
a  system  of  economic  incentives 
designed  to  induce  users  of  Niagara 
Mohawk's  electric  transmission  system 
to  match  actual  deliveries  of  electricity 
to  delivery  schedules  provided  under 
Niagara  Mohawk's  Open  Access 
Transmission  Tariff  (OATT). 

A  copy  of  the  filing  was  served  upon 
AMP— Ohio,  Inc.  and  the  New  York 
Public  Service  Commission. 


Comment  date:  October  28. 1998.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

34.  Niagara  Mohawk  Power 
Corporation 

(Docket  No.  ER99-1 09-000) 

Take  notice  that  on  October  8, 1998. 
Niagara  Mohawk  Power  Corporation, 
tendered  for  filing  an  unsigned  pro 
forma  Service  Agreement  for  Niagara 
Mohawk  Power  Corporation's 
Scheduling  and  Balancing  Services 
Tariff  for  Central  Maine  Power.  This 
Service  Agreement  implements  the 
terms  of  the  proposed  Tariff,  which 
would  establish  a  system  of  economic 
incentives  designed  to  induce  users  of 
Niagara  Mohawk's  electric  transmission 
system  to  match  actual  deliveries  of 
electricity  to  delivery  schedules 
provided  under  Niagara  Mohawk's 
Open  Access  Transmission  Tariff 
(OATT). 

A  copy  of  the  filing  was  served  upon 
Central  Maine  Power  and  the  New  York 
Public  Service  Commission. 

Comment  date:  October  28.  1998,  in 
accordance  with  Standard  Paragraph  E. 
at  the  end  of  this  notice. 

35.  Niagara  Mohawk  Power 
Corporation 

(Docket  No.  ER99-110-0001 

Take  notice  that  on  October  8, 1998. 
Niagara  Mohawk  Power  Corporation, 
tendered  for  filing  an  unsigned  pro 
forma  Service  Agreement  for  Niagara 
Mohawk  Power  Corporation's 
Scheduling  and  Balancing  Services 
Tariff  for  PanEnergy  Trading  &  Market 
Services.  This  Service  Agreement 
implements  the  terms  of  the  proposed 
Tariff,  which  would  establish  a  system 
of  economic  incentives  designed  to 
induce  users  of  Niagara  Mohawk's 
electric  transmission  system  to  match 
actual  deliveries  of  electricity  to 
delivery  schedules  provided  under 
Niagara  Mohawk's  Open  Access 
Transmission  Tariff  (OATT). 

A  copy  of  the  filing  was  served  upon 
PanEnergy  Trading  &  Market  Services 
and  the  New  York  Public  Service 
Commission. 

Comment  date:  October  28, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

36.  Niagara  Mohawk  Po«ver 
Corporation 

(Docket  No.  ER9»-1 22-000) 

Take  notice  that  on  October  8, 1998. 
Niagara  Mohawk  Power  Corporation, 
tendered  for  filing  an  unsigned  pro 
forma  Service  Agreement  for  Niagara 
Mohawk  Power  Corporation's 
Scheduling  and  Balancing  Services 
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Tariff  for  CMS  Marketing.  Services  A 
Trading  Company.  This  Service 
Agreement  implements  the  terms  of  the 
proposed  Tariff,  which  would  establish 
a  system  of  economic  incentives 
designed  to  induce  users  of  Niagara 
Mohawk's  electric  transmission  system 
to  match  actual  deliveries  of  electricity 
to  delivery  schedules  provided  under 
Niagara  Mohawk's  Open  Access 
Transmission  Tariff  (OATT). 

A  copy  of  the  filing  was  served  upon 
CMS  Marketing,  Services  &  Trading 
Company  and  the  New  York  Public 
Service  Commission. 

Comment  date:  October  28, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

37.  Niagara  Mohawk  Power 
Corporation 

(Docket  No.  ER9»~123-000l 

Take  notice  that  on  October  8, 1998. 
Niagara  Mohawk  Power  Corporation, 
tendered  for  filing  an  unsigned  pro 
forma  Service  Agreement  for  Niagara 
Mohawk  Power  Corporation's 
Scheduling  and  Balancing  Services 
Tariff  for  Ontario  Hydro.  This  Service 
Agreement  implements  the  terms  of  the 
proposed  Tariff,  which  would  establish 
a  system  of  economic  incentives 
designed  to  induce  users  of  Niagara 
Mohawk's  electric  transmission  system 
to  match  actual  deliveries  of  electricity 
to  delivery  schedules  provided  under 
Niagara  Mohawk's  Open  Access 
Transmission  Tariff  (OATT). 

A  copy  of  the  filing  was  served  upon 
Ontario  Hydro  and  the  New  York  Public 
Service  Commission. 

Comment  date:  October  28, 1998.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

38.  Niagara  Mohawk  Power 
Corporation 

(Docket  No.  ER99-124-000I 

Take  notice  that  on  October  8. 1998, 
Niagara  Mohawk  Power  Corporation, 
tendered  for  filing  an  unsigned  pro 
forma  Service  Agreement  for  Niagara 
Mohawk  Power  Corporation's 
Scheduling  and  Balancing  Services 
Tariff  for  Enserch  Energy  Services,  Inc. 
This  Service  Agreement  implements  the 
terms  of  the  proposed  Tariff,  which 
would  establish  a  system  of  economic 
incentives  designed  to  induce  users  of 
Niagara  Mohawk's  electric  transmission 
system  to  match  actual  deliveries  of 
electricity  to  delivery  schedules 
provided  imder  Niagara  Mohawk's 
Open  Access  Transmission  Tariff 
(OATT). 

A  copy  of  the  filing  was  served  upon 
Enserch  Energy  Services,  Inc.  and  the 
New  York  Public  Service  Commission. 


Comment  date:  October  28. 1998.  in 
accordance  writh  Standard  Paragraph  E 
at  the  end  of  this  notice. 

39.  Niagara  Mdiawk  Power 
Corporation 

(Docket  No.  ER9»-125-O00l 

Take  notice  that  on  October  8. 1998, 
Niagara  Mohawk  Power  Corporation, 
tendered  for  filing  an  unsigned  pro 
forma  Service  Agreement  for  Niagara 
Mohawk  Power  Corporation's 
Scheduling  and  Balancing  Services 
Tariff  for  Southern  Company  Energy 
Marketing.  This  Service  Agreement 
implements  the  terms  of  the  proposed 
Tariff,  which  would  establish  a  system 
of  economic  incentives  designed  to 
induce  users  of  Niagara  Mohawk's 
electric  transmission  system  to  match- 
actual  deliveries  of  electricity  to 
delivery  schedules  provided  under 
Niagara  Mohawk's  Open  Access 
Transmission  Tariff  (OATT). 

A  copy  of  the  filing  was  served  upon 
Southern  Company  Energy  Marketing 
and  the  New  York  Public  Service 
Commission. 

Comment  date:  October  28. 1998.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

40.  Niagara  Mohawk  Power 
Corporatiaii 

(Docket  No.  ER9»-126-000l 

Take  notice  that  on  October  8, 1998. 
Niagara  Mohawk  Power  Corporaticm, 
tendered  for  filing  an  imsigned  pro 
forma  Service  Agreement  for  Niagara 
Mohawk  Power  Corporation's 
Scheduling  and  Balancing  Services 
Tariff  for  VTEC  Energy,  Inc.  This 
Service  Agreement  implements  the 
terms  of  the  proposed  Tariff,  which 
would  establish  a  system  of  economic 
incentives  designed  to  induce  users  of 
Niagara  Mohawk's  electric  transmission 
system  to  match  actual  deliveries  of 
electricity  to  delivery  schedules 
provided  under  Niagara  Mohawk's 
Open  Access  Transmission  Tariff 
(OATT). 

A  copy  of  the  filing  was  served  upon 
VTEC  Energy,  Inc.,  and  the  New  Yoik 
Public  Service  Commission. 

Comment  date:  October  28, 1998,  in 
accordance  writh  Standard  Paragraph  E 
at  the  end  of  this  notice. 

41.  Niagara  Mohawk  Power 
Corporation 

(Docket  No.  ER99-1 27-000) 

Take  notice  that  on  October  8, 1998, 
Niagara  Mohawk  Power  Corporation, 
tendered  for  filing  an  unsigned  pro 
forma  Service  Agreement  for  Niagara 
Mohawk  Power  Corporation's 
Scheduling  and  Balancing  Services 


Tariff  for  Village  of  Wellsville  Electric 
System.  This  Service  Agreement 
implements  the  terms'of  the  proposed 
Tariff,  which  would  establish  a  system 
of  economic  incentives  designed  to 
induce  users  of  Niagara  Mohawk's 
electric  transmission  system  to  match 
actual  deliveries  of  electricity  to 
delivery  schedules  provided  under 
Niagara  Mohawk's  Open  Access 
Transmission  Tariff  (OATT). 

A  copy  of  the  filing  was  served  upon 
Village  of  Wellsville  Electric  System 
and  the  New  York  Public  Service 
Commission. 

Comment  date:  October  28, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

42.  Niagara  McAawk  Power 
Corporation 

(Docket  No.  ER99-12S-000) 

Take  notice  that  on  October  8, 1998. 
Niagara  Mohawk  Power  Corporation, 
tendered  for  filing  an  unsigned  pro 
forma  Service  Agreement  for  Niagara 
Mohawk  Power  Corporation's 
Scheduling  and  Balancing  Services 
Tariff  for  PGAE  Energy  Trading— Power, 
L.P.  This  Service  Agreement 
implements  the  terms  of  the  proposed 
Tariff,  which  would  establish  a  system 
of  economic  incentives  designed  to 
induce  users  of  Niagara  Mohawk's 
electric  transmission  system  to  match 
actual  deliveries  of  electricity  to 
delivery  schedules  provided  under 
Niagara  Mohawk's  Open  Access 
Transmission  Tariff  (OATT). 

A  copy  of  the  filing  was  served  upon 
PG&E  Energy  Trading-4*ower.  L.P..  and 
the  New  York  Public  Service 
Commission. 

Comment  date:  October  28. 1998.  in 
accordance  viith  Standard  Paragraph  E 
at  the  end  of  this  notice. 


43.  Niagara  MtAawk  Power 
Corporation 

(Docket  No.  ER9»-1 29-0001 

Take  notice  that  on  October  8, 1998. 
Niagara  Mohawk  Power  Corporation 
tendered  for  filing  an  imsigned  pro 
forma  Service  Agreement  for  Niagara 
Mohawk  Power  Cwporation's 
Scheduling  and  Balancing  Services 
Tariff  for  ProMark  Energy,  Inc  "This 
Service  Agreement  implements  the 
terms  of  the  proposed  Tariff,  whidi 
would  establish  a  system  of  economic 
incentives  designed  to  induce  users  of 
Niagara  Mohawk's  electric  transmission 
system  to  match  actual  deliveries  of 
electricity  to  delivery  schedules 
provided  under  Niagara  Mohawk's 
Open  Access  Transmission  Tariff 
(OATT). 
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A  copy  of  the  filing  was  served  upon 
ProMark  Energy.  Inc.  and  the  New  York 
Public  Service  Commission. 

Comment  date:  October  28,  1998.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

44.  Niagara  Mohawk  Power 
Corporation 

(Docket  No.  ER99-1 30-000] 

Take  notice  that  on  October  8. 1998. 
Niagara  Mohawk  Power  Corporation 
tendered  for  filing  an  unsigned  pro 
forma  Service  Agreement  for  Niagara 
Mohawk  Power  Corporation's 
Scheduling  and  Balancing  Services 
Tariff  for  Public  Service  Electric  &  Gas 
Company.  This  Service  Agreement 
implements  the  terms  of  the  proposed 
Tariff,  which  would  establish  a  system 
of  economic  incentives  designed  to 
induce  users  of  Niagara  Mohawk's 
electric  transmission  system  to  match 
actual  deliveries  of  electricity  to 
delivery  schedules  provided  under 
Niagara  Mohawk's  Open  Access 
Transmission  Tariff  (OATT). 

A  copy  of  the  filing  was  served  upon 
Public  Service  Electric  &  Gas  Company 
and  the  New  York  Public  Service 
Commission. 

Comment  date:  October  28. 1998.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

45.  Niagara  Mohawk  Power 
Corporation 

[Docket  No.  ER99-1 3.1-000) 

Take  notice  that  on  October  8,  1998. 
Niagara  Mohawk  Power  Corporation 
tendered  for  filing  an  unsigned  pro 
forma  Service  Agreement  for  Niagara 
Mohawk  Power  Corporation's 
ScheduHng  and  Balancing  Services 
Tariff  for  SCANA  Energy  Marketing.  Inc. 
This  Service  Agreement  implements  the 
terms  of  the  proposed  Tariff,  which 
would  establish  a  system  of  economic 
incentives  designed  to  induce  users  of 
Niagara  Mohawk's  electric  transmission 
system  to  match  actual  deliveries  of 
electricity  to  delivery  schedules 
provided  under  Niagara  Mohawk's 
Open  Access  Transmission  Tariff 
(OATT). 

A  copy  of  the  filing  was  served  upon 
SCANA  Energy  Marketing.  Inc.  and  the 
New  York  Public  Service  Commission. 

Comment  date:  October  28. 1998.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

46.  Niagara  Mohawk  Power 
Corporation 

IDocket  No.  ER99-132-OOOI 

Take  notice  that  on  October  8. 1998. 
Niagara  Mohawk  Power  Corporation 
tendered  for  filing  an  unsigned  pro 


forma  Service  Agreement  for  Niagara 
Mohawk  Power  Corporation's 
Scheduling  and  Balancing  Services 
Tariff  for  Village  of  Churchville  Electric 
System.  This  Service  Agreement 
implements  the  terms  of  the  proposed 
Tariff,  which  would  establish  a  system 
of  economic  incentives  designed  to 
induce  users  of  Niagara  Mohawk's 
electric  transmission  system  to  match 
actual  deliveries  of  electricity  to 
delivery  schedules  provided  under 
Niagara  Mohawk's  Open  Access 
Transmission  Tariff  (OATT). 

A  copy  of  the  filing  was  served  upon 
Village  of  Churchville  Electric  System 
and  the  New  York  Public  Service 
Conunission. 

Comment  date:  October  28. 1998.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

47.  Niagara  Mohawk  Power 
Corporation 

IDocket  No.  ER9»-1 33-000) 

Take  notice  that  on  October  8. 1998. 
Niagara  Mohawk  Power  Corporation 
tendered  for  filing  an  unsigned  pro 
forma  Service  Agreement  for  Niagara 
Mohawk  Power  Corporation's 
Scheduling  and  Balancing  Services 
Tariff  for  Village  of  Brockton  Electric 
System.  This  Service  Agreement 
implements  the  terms  of  the  proposed 
Tariff,  which  would  establish  a  system 
of  economic  incentives  designed  to 
induce  users  of  Niagara  Mohawk's 
electric  transmission  system  to  match 
actual  deliveries  of  electricity  to 
delivery  schedules  provided  under 
Niagara  Mohawk's  Open  Access 
Transmission  Tariff  (OATT). 

A  copy  of  the  filing  was  served  upon 
Village  of  Brockton  Electric  System  and 
the  New  York  Public  Service 
Commission. 

Comment  date:  October  28. 1998.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

48.  Niagara  Mohawk  Power 
Corporation 

IDocket  No.  ER9»-134-000| 

Take  notice  that  on  October  8. 1998. 
Niagara  Mohawk  Power  Corporation 
tendered  for  filing  an  unsigned  pro 
forma  Service  Agreement  for  Niagara 
Mohawk  Power  Corporation's 
Scheduling  and  Balancing  Services 
Tariff  for  Village  of  Arcade  Electric 
System.  This  Service  Agreement 
implements  the  terms  of  the  proposed 
Tariff,  which  would  establish  a  system 
of  economic  incentives  designed  to 
induce  users  of  Niagara  Mohawk's 
electric  transmission  system  to  match 
actual  deliveries  of  electricity  to 
delivery  schedules  provided  under 


Niagara  Mohawk's  Open  Access 
Transmission  Tariff  (OATT). 

A  copy  of  the  filing  was  served  upon 
Village  of  Arcade  Electric  System  and 
the  New  York  Public  Service 
Commission. 

Comment  date:  October  28. 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

49.  Niagara  Mohawk  Power 
Corporation 

[Docket  No.  ER99-13S-000) 

Take  notice  that  on  Occtober  8, 1998. 
Niagara  Mohawk  Power  Corporation 
tendered  for  filing  an  unsigned  pro 
forma  Service  Agreement  for  Niagara 
Mohawk  Power  Corporation's 
Scheduling  and  Balancing  Services 
Tariff  for  Village  of  Andover  Electric 
System.  This  Service  Agreement 
implements  the  terms  of  the  proposed 
Tariff,  which  would  establish  a  system 
of  economic  incentives  designed  to 
induce  users  of  Niagara  Mohawk's 
electric  transmission  system  to  match 
actual  deliveries  of  electricity  to 
delivery  schedules  provided  under 
Niagara  Mohawk's  Open  Access 
Transmission  Tariff  (OATT). 

A  copy  of  the  filing  was  served  upon 
Village  of  Andover  Electric  System  and 
the  New  Yoric  PubUc  Service 
Commission. 

Comment  date:  October  28. 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

SO.  Niagara  Mohawk  Power 
Corporation 

[Docket  No.  ER99-1 36-000) 

Take  notice  that  on  October  8.  1998. 
Niagara  Mohawk  Power  Corporation 
tendered  for  filing  an  unsigned  pro 
forma  Service  Agreement  for  Niagara 
Mohawk  Power  Corporation's 
Scheduling  and  Balancing  Services 
Tariff  for  Entergy  Power  Marketing 
Corp.  This  Service  Agreement 
implements  the  terms  of  the  proposed 
Tariff,  which  would  establish  a  system 
of  economic  incentives  designed  to 
induce  users  of  Niagara  Mohawk's 
electric  transmission  system  to  match 
actual  deliveries  of  electricity  to 
delivery  schedules  provided  under 
Niagara  Mohawk's  Open  Access 
Transmission  Tariff  (OATT). 

A  copy  of  the  filing  was  served  upon 
Entergy  Power  Marketing  Corp.  and  the 
New  York  Public  Service  Commission. 

Comment  date:  October  28. 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 
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51.  Niagara  Mohawk  Power 
Corporation 

IDocket  No.  ER9^137-O00l 

Take  notice  that  On  October  8. 1998, 
Niagara  Mohawk  Power  Corporation 
tendered  for  filing  an  unsigned  pro 
forma  Service  Agreement  for  Niagara 
Mohawk  Power  Corporation's 
Scheduling  and  Balancing  Services 
Tariff  for  Engage  Energy  US,  LP.  This 
Service  Agreement  implements  the 
terms  of  the  proposed  Tariff,  which 
would  estabUsh  a  system  of  economic 
incentives  designed  to  induce  users  of 
Niagara  Mohawk's  electric  transmission 
system  to  match  actual  dehveries  of 
electricity  to  delivery  schedules 
provided  under  Niagara  Mohawk's 
Open  Access  Transmission  Tariff 
(OATT). 

A  copy  of  the  filing  was  served  upon 
Engage  Energy  US,  LP,  and  the  New 
York  Public  Service  Commission. 

Comment  date:  October  28, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

52.  Niagara  Mohawk  Power 
Corporation 

[Docket  No.  ER99-1 38-000) 

Take  notice  that  on  October  8, 1998, 
Niagara  Mohawk  Power  Corporation 
tendered  for  filing  an  unsigned  pro 
forma  Service  Agreement  for  Niagara 
Mohawk  Power  Corporation's 
Scheduling  and  Balancing  Services 
Tariff  for  Delmarva  Power  &  Light 
Company.  This  Service  Agreement 
implements  the  terms  of  the  proposed 
Tariff,  which  would  estabUsh  a  system 
of  economic  incentives  designed  to 
induce  users  of  Niagara  Mohawk's 
electric  transmission  system  to  match 
actual  deliveries  of  electricity  to 
delivery  schedules  provided  under 
Niagara  Mohawk's  Open  Access 
Transmission  Tariff  (OATT). 

A  copy  of  the  filing  was  served  upon 
Delmarva  Power  &  Light  Company  and 
the  New  York  Public  Service 
Commission. 

Comment  date:  October  28, 1998.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

53.  Niagara  Mohawk  Power 
Corporation 

[Docket  No.  ER99-13»-000| 

Take  notice  that  on  October  8, 1998, 
Niagara  Mohawk  Power  Corporation 
tendered  for  filing  an  unsigned  pro 
forma  Service  Agreement  for  Niagara 
Mohawk  Power  Corporation's 
ScheduUng  and  Balancing  Services 
Tariff  for  North  American  Energy 
Conservation,  Inc.  This  Service 
Agreement  implements  the  terms  of  the 
prop(^ed  Tariff,  which  would  establish 


a  system  of  economic  incentives 
designed  to  induce  users  of  Niagara 
Mohawk's  electric  transmission  system 
to  match  actual  deliveries  of  electricity 
to  deUvery  schedules  provided  under 
Niagara  Mohawk's  Open  Access 
Transmission  Tariff  (OATT). 

A  copy  of  the  filing  was  served  upon 
North  American  Energy  Conservation, 
Inc.  and  the  New  York  Public  Service 
Commission. 

Comment  date:  October  28, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

54.  Niagara  Mohawk  Power 
Corp<Mration 

IDocket  No.  ER99-140-0001 

Take  notice  that  on  October  8, 1998, 
Niagara  Mohawk  Power  Corporation 
tendered  for  filing  an  unsigned  pro 
forma  Service  Agreement  for  Niagara 
Mohawk  Power  Corporation's 
Scheduling  and  Balancing  Services 
Tariff  for  Advantage  Energy.  Inc.  This 
Service  Agreement  implements  the 
terms  of  the  proposed  Tariff,  which 
would  establish  a  system  of  economic 
incentives  designed  to  induce  users  of 
Niagara  Mohawk's  electric  transmission 
system  to  match  actual  deliveries  of 
electricity  to  delivery  schedules 
provided  under  Niagara  Mohawk's 
Open  Access  Transmission  Tariff 

(OATT). 

A  copy  of  the  filing  was  served  upon 
Advantage  Energy.  Inc.  and  the  New 
York  Public  Service  Commission. 

Comment  date:  October  28, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

55.  Niagara  Mohawk  Power 
Corporatioa 

(Docket  No.  ER99-141-O0O) 

Take  notice  that  on  October  8, 1998, 
Niagara  Mohawk  Power  Corporation 
tendered  for  filing  an  unsigned  pro 
forma  Service  Agreement  for  Niagara 
Mohawk  Power  Corporation's 
Scheduling  and  Balancing  Services 
Tariff  for  Constellation  Power  Source, 
tac.  This  Service  Agreement 
implements  the  terms  of  the  proposed 
Tariff,  which  would  estabUsh  a  system 
of  economic  incentives  designed  to 
induce  users  of  Niagara  Mohawk's 
electric  transmission  system  to  match 
actual  deUveries  of  electricity  to 
delivery  schedules  provided  under 
Niagara  Mohawk's  Open  Access 
Transmission  Tariff  (OATT). 

A  copy  of  the  fiUng  was  served  upon 
Constellation  Power  Source,  Inc.  and 
the  New  York  PubUc  Service 
Commission. 

•  Comment  date:  October  28. 1998.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


56.  Niagara  Mohawdi  Power 
CorporatiiHi 

(Docket  No.  ER99-142-000I 

Take  notice  that  on  October  8. 1998. 
Niagara  Mohawk  Power  Corporation 
tendered  for  filing  an  unsigned  pro 
forma  Service  Agreement  fat  Niagara 
Mohawk  Power  Corporation's 
Scheduling  and  Balancing  Services 
Tariff  for  Sonat  Power  Marketing.  L.P. 
This  Service  Agreement  implements  the 
terms  of  the  proposed  Tariff,  whidi 
would  establish  a  system  of  economic 
incentives  designed  to  induce  users  of 
Niagara  Mohawk's  electric  transmission 
system  to  match  actual  deliveries  of 
electricity  to  deUvery  schedules 
provided  under  Niagara  Mc^wk's 
Open  Access  Transmission  Tariff 
(OATT). 

A  copy  of  the  filing  was  served  upon 
Sonat  Power  Marketing.  L.P.  and  the 
New  York  PubUc  Service  Commission. 

Comment  date:  October  28. 1998.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

57.  Niagara  Mohawk  Power 
Corporation 

[Docket  No.  ER99-143-O00) 

Take  notice  that  on  October  8. 1998. 
Niagara  Mohawk  Power  Corporation 
tendered  for  filing  an  unsigned  pro 
forma  Service  Agreement  fw  Niagara 
Mohawk  Power  Corporation's 
Scheduling  and  Balancing  Services 
Tariff  for  Waste  Management  of  New 
Hampshire.  This  Service  Agreement 
implements  the  terms  of  the  proposed 
Tariff,  which  would  establish  a  system 
of  economic  incentives  designed  to 
induce  users  of  Niagara  Mohawk's 
electric  transmission  system  to  match 
actual  deUveries  of  electricity  to 
deUvery  schedules  provided  under 
Niagara  Mohawk's  Open  Access 
Transmission  Tariff  (OATT). 

A  copy  of  the  filing  was  served  upon 
Waste  Management  of  New  Hampshire 
and  the  New  York  PubUc  Service 
Commission. 

Comment  date:  October  28. 1998.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

58.  Niagara  Mfriiawk  Power 
Cor|K>ration 

IDocket  No.  ER99-144-000I 

Take  notice  that  on  October  8, 1998, 
Niagara  Mohawk  Power  Corporation 
tendered  for  filing  an  unsigned  pro 
forma  Service  Agreement  for  Niagara 
Mc^awk  Power  Corporation's 
Scheduling  and  Balancing  Services 
Tariff  for  TransCanada  Power  Corp.  This 
Service  Agreement  implements  the 
terms  of  the  proposed  Tariff,  which 
would  establish  a  system  of  economic 
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incentives  designed  to  induce  users  of 
Niagara  Mohawk's  electric  transmission 
system  to  match  actual  deliveries  of 
electricity  to  delivery  schedules 
provided  under  Niagara  Mohawk's 
Open  Access  Transmission  Tariff 
(OATT). 

A  copy  of  the  filing  was  served  upon 
TransCanada  Power  Corp.  and  the  New 
Yoric  Public  Service  Commission. 

Comment  date:  October  28. 1998.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

59.  Niagara  Mohawk  Power 
Corporation 

(Docket  No.  ER99-145-000] 

Take  notice  that  on  October  8. 1998, 
Niagara  Mohawk  Power  Corporation 
tendered  for  filing  an  unsigned  pro 
forma  Service  Agreement  mt  Niagara 
Mohawk  Power  Corporation's 
Scheduling  and  Balancing  Services 
Tariff  for  ^rategic  Energy  Limited.  This 
Service  Agreement  impwments  the 
terms  of  the  proposed  Tariff,  which 
would  establish  a  system  of  economic 
incentives  designed  to  induce  usera  of 
Niagara  Mohawk's  electric  transmission 
system  to  match  actual  deliveries  of 
electricity  to  delivery  schedules 
provided  under  Niagara  Mohawk's 
Open  Access  Transmission  Tariff 
(OATT). 

A  copy  of  the  filing  was  served  upon 
Strategic  Energy  Limited  and  the  New 
York  Public  Service  Commission. 

Comment  date:  October  28. 1998.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

60.  Western  Reaottrcea,  lac 

(Docket  No.  ES99-1-000J 

Take  notice  that  on  October  1, 1998. 
Western  Resources,  Inc.  (Western 
Resources),  filed  an  application  with  the 
Federal  Energy  Regulatory  Commission, 
pureuant  to  Section  204  of  the  Federal 
Power  Act.  to  issue  not  more  than  $1.5 
billion  in  short  term  securities  on  or 
before  December  31,  2000,  with  a  final 
maturity  date  no  later  than  December 
31.  2001. 

Comment  date:  October  27, 1998.  in 
accordance  %vith  Standard  Paragraph  E 
at  the  end  of  this  notice. 


61.  Kansas  Gas  and  Electric  Company 

(Dockat  No.  ES99-2-0001 

Take  notice  that  on  October  1, 1998, 
Kansas  Gas  and  Electric  Company 
(KGAE).  filed  an  application  with  the 
Federal  Enetgy  Regulatory  Commission, 
purauant  to  Section  204  of  the  Federal 
Power  Act,  to  issue  not  more  than  $500 
million  in  short  term  seciuities  on  or 
before  December  31,  2000,  with  a  final 
maturity  date  no  later  than  December 
31.  2001. 


Comment  date:  October  27. 1998.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraphs 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Eneigy  Regulatory  Commission. 
888  First  Street.  N.E..  Washington.  D.C 
20426.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practioe  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
the  comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  these  filings  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
David  r.Boarfm. 
Secntaiy. 

(PR  Doc  98-28329  Filed  10-21-98;  8:45  am] 
aaiJNQ  oooc  sn7-ei-» 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulalory 
CofiNMeelon 

[Prafeet  Na  2674-003-VT] 

Qreen  Mountain  Power  Corpoortlon; 
Nottoe  of  AveHabNIty  of  Environmental 


Octobv  16. 1998. 

In  accordance  with  the  National 
Environmental  Policy  Act  of  1969  and 
the  Federal  Enei<gy  Regulatory 
Commission's  (Commission's) 
regulations,  18  CFR  Part  380  (Order  No. 
486.  52  FR  47897),  the  Office  of 
Hydropower  Licensing  has  reviewed  the 
application  for  a  new  license  for  the 
existing  Veigeimes  Hydroelectric 
Proiect,  located  in  the  dty  of  Vergennes. 
Addison  Coimty.  Vermont,  and  has 
prepared  an  Environmental  Assessment 
(EA)  for  the  project.  In  the  EA.  the 
Commission's  staff  has  analyzed  the 
potential  environmental  effects  of  the 
existing  project  and  has  concluded  that 
approval  of  the  project,  as  proposed 
with  additional  staff-reconunended 
measures,  would  not  constitute  a  major 
federal  action  significantly  affecting  the 
quality  of  the  human  environment. 

Copies  of  the  EA  are  available  for 
review  in  the  Public  Reference  Branch. 
Room  2-A,  of  the  Commission's  offices 
at  888  First  Street,  N.E.,  Washington. 
D.C.  20426. 


Any  comments  should  be  filed  within 
30  days  from  the  date  of  this  notice  and 
should  be  addresaed  to  David  P. 
Boeigen,  Secretary.  Federal  Energy 
Regulatory  Commission.  888  First  Street 
N.E..  Room  1-A,  Washington.  D.C 
20426.  Pleese  affix  "Vergennes 
Hydroelectric  Project  No.  2674"  to  the 
top  page  of  all  comments.  For  questions 
concerning  preparation  of  the  EA  for 
this  propoied  action,  please  contact  Lee 
Emery,  E-mail  address, 
lee.anery9feic.iiBd.us.  or  telephone 
(202)  21»-2779.  Federal  Energy 
Regulatory  Commission.  Office  of 
Hydropower  Licensing. 
David  P.  Boayan. 
Socieluiy. 

[FR  Doc  98-28334  Filed  10-21-98;  8:45  am) 
1 0001  snr-ai-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commlaaion 

[Dodwt  Na  CP07-78O-OOO1 

Velero  Natural  Gee  Pipeline  Company; 
Notloe  of  Corporate  Name  Ctiange 

Octobv  19. 1998. 

Cki  October  13. 1998.  Mobil  Natural 
Gas  Pipeline  Company  (MNGPC)  made 
a  filing  formally  notifying  the 
Commissiao  of  the  change  in  its 
corporate  name  to  Valero  Natural  Gas 
Company  (VNGPC).  By  this  notice,  the 
certificate  issued  to  K04(^*C  in  the 
above-docketed  proceeding  is  hereby 
redesignated  to  reflect  the  change  in 
name  to  VN(3*C 

Given  that  MNGPC  was  not  obligated 
to  file  a  tariff,  no  new  tariff  sheets  are 
necessary  to  reflect  the  change  in 
corporate  name. 
DavtdP. 


Secretary. 

(FR  Doc  98-28328  Hied  1fr-21-98;  8:45  am) 
I  cooc  trir-ti-ii 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-eiTS-q 

National  Drinking  Water  Adviaory 
Council  Rlght-to-Know  Working 
Group;  Notice  of  Conference  Can 

AOENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  Under  section  10(a)(2)  of 
Public  Law  92-423,  "The  Federal 
Advisory  Committee  Act."  notice  is 
hereby  given  that  a  conference  call  of 
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the  Right-to-Know  Woriung  Ckoup  of 
the  National  Drinking  Water  Advisory 
Council  (NDWAC)  established  under  the 
Safe  Drinking  Water  Act.  as  amended 
(U.S.C.  S300f  et  seq.),  will  be  held  (m 
November  4, 1998.  from  1-4  p.m.,  EST. 
The  call  will  be  held  at  the  U.S. 
Environmental  Protection  Agency.  401 
M  Street,  S.W.,  Room  1209  East  Tower. 
Washington.  D.C.  20460.  The  call  is 
open  tQ  the  public,  but  seating  will  be 
limited. 

The  purpose  of  this  call  is  to  agree  on 
recommendations  of  the  Right-to-Know 
Working  Group  to  the  NDWAC  at  its 
November  17-18. 1998,  meeting.  The 
Working  Group  met  September  24-25, 
1998.  to  analyze  the  public  information 
and  public  involvement  provisions  in 
the  Safe  Drinking  Water  Act  as 
Amended  in  1996,  and  to  identify 
products  to  recommend  to  the  NDWAC 
through  which  EPA.  States,  water 
suppUers,  and  others  could  inform 
stakeholders  and  the  public  about  the 
provisions,  and  suggest  ways  to  assure 
that  the  provisions  achieve  the  intent  of 
the  1996  Amendments.  Statements  from 
the  public  will  be  taken  on  this  call  as 
time  allows. 

For  more  information,  please  contact 
Marjorie  Jones,  designated  Federal 
Officer.  Right-to-Know  Working  Group, 
U.S.  EPA,  Office  of  Ground  Water  and 
Drinking  Water,  Mail  Code  4601.  401  M 
Street  SW.  Washington.  D.C.  20460.  The 
telephone  number  is  202/260-4152  and 
the  e-mail  address  is 
jones.mar)orie@epa.gov. 

Dated:  October  13. 1998. 
Charlene  E.  Shaw. 

Designated  Federal  Officer,  National  Drinking 

Water  Advisory  Council. 

[FR  Doc.  98-28363  Filed  10-21-98:  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 


[Fm.-617»-2| 

Propoaed  Settlement  Under  Section 
122(h)  of  Comprehenelve 
Environmental  Reeponae, 
Compeneatton  and  Liability  Act  JIS 
Landfill  Superlund  Site 

AQBICV:  Environmental  Protection 

Agency. 

ACTION:  Notice  of  Proposed 

Administrative  Settlement  and 

opportunity  for  public  comment. 

summary:  The  U.S.  Enviromnental 
Protection  Agency  (EPA)  is  proposing  to 
enter  into  an  "CERCLA  section  122(h) 
Agreement  for  Recovery  of  Past 
Respcmse  Costs"  to  resolve  claims  under 


the  Comprehensive  Environmental 
Response.  Compensation,  and  Liabilify 
Act  of  1980,  as  amended.  Notice  is  being 
published  to  inform  the  public  of  the 
proposed  settlement  and  of  the 
opportimity  to  comment.  This 
settlement  is  intended  to  resolve 
liabilities  of  the  below  listed  parties  for 
costs  incurred  by  EPA  at  the  JIS  Landfill 
Superfund  Site. 

DATES:  Comments  must  be  provided  on 
or  before  November  23, 1998. 

ADDRESSES:  Comments  should  be 
addressed  to  the  U.S.  Environmental 
Protection  Agency,  office  of  Regional 
Counsel,  New  Jersey  Superfund  Branch. 
17th  Floor,  New  York,  New  York  10007- 
1866  and  should  refer  to:  In  the  Matter 
of:  JIS  Landfill  Superfund  Site,  U.S.  EPA 
Index  No.  II-CERCLA-98-0114. 

FOR  FURTHER  INFORMATION  CONTACT:  U.S. 
Environmental  Protection  Agency, 
Office  of  Regional  Counsel,  New  Jersey 
Superfund  Brandi.  17th  Floor.  New 
York,  New  York  10007-1866.  Attention: 
Denise  Finn.  Esq..  (212)  637-3135. 

SUPPI.EMENTARV  INFORMATION:  In 
accordance  with  section  122(i)(l)  of 
CERCLA.  notice  is  hereby  given  of  a 
proposed  administrative  settlement   " 
concerning  the  JIS  Landfill  Superfund 
Site  which  is  located  in  South 
Bnmswick  Township,  Middlesex 
County,  New  Jersey.  Section  122(h)  of 
CERCLA  provides  EPA  with  authority  to 
consider,  compromise,  and  settle  certain 
claims  for  costs  incurred  by  the  United 
States. 

The  BASF  Corporation,  Cities 
Services  Company,  Colimibian 
Chemicals  Company,  Frederick  H. 
Levey  Co.,  OXY  USA.  Inc.,  Occidental 
Petroleum  Co.,  Delco  Remy.  a  division 
of  General  Motors  Corp.,  American 
Standard,  Inc.  (representing  the  interest 
of  General  Electric,  Co.  at  the  JIS 
Landfill  Superfund  Site),  Shell  Oil  Co.. 
E.R.  Squibb  &  Sons.  Inc..  Jefferson 
Smurfit  Corporation,  and  Patterson 
Sargent  Company.  A  Division  of 
Textron,  Inc.  are  committed  to 
participate  in  this  settlement  The 
Settling  Parties  will  pay  a  total  of 
$375,000  under  this  agreement  to 
reimburse  EPA  for  response  costs 
incurred  at  the  JIS  Landfill  Superfund 
Site. 

A  copy  of  the  proposed  administrative 
settlement  agreement,  as  well  as 
backgroimd  information  relating  to  the 
settlement,  may  be  obtained  in  person 
or  by  mail  from  EPA's  Region  II  Office 
of  Regional  Counsel,  New  Jersey 
Superfund  Branch.  290  Broadway.  17th 
Floor,  New  York.  New  York  10007- 
1866. 


Dated:  September  24. 1998. 
Mnmaai  |.  MMiyMld. 
Acting  Regional  Administrator,  Region  2. 
(FR  Doc  98-28364  Filed  10-21-98;  8:45  ami 


FEDERAL  COMMUNICATIONS 


Nolloe  of  Public  Information 
Colleclion(s)  Submmad  to  OMB  for 


October  15. 1998. 


SUMMARY:  The  Federal  Communicatians 
Commission,  as  part  of  its  continuing 
effort  to  reduce  paperwoiii  burden 
invites  the  general  pubUc  and  other 

Federal  agencies  to  take  this  

opportunity  to  comment  on  the 
following  information  collection(s).  as 
required  by  the  Paperworic  Reduction 
Act  of  1995,  Public  Law  104-13.  An 
agency  may  not  conduct  or  sponsor  a 
collection  of  informaticm  unless  it 
displays  a  currently  valid  control 
number.  No  person  shall  be  subject  to 
any  penalty  for  failing  to  comply  with 
a  collection  of  information  subject  to  the 
Paperwork  Reduction  Act  (PRA)  that 
does  not  display  a  valid  control  number. 
Comments  are  requested  concerning:  (a) 
v^iether  the  proposed  collection  of 
infcHTnation  is  necessary  for  the  premier 
performance  of  the  functions  of  the 
Commission,  including  wrhether  the, 
information  shall  have  practical  utilitjr. 
(b)  the  accuracy  of  the  Commission's 
burden  estimate:  (c)  ways  to  enhance 
the  quality,  utility,  clarity  of  the 
information  collected;  and  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  the  respondents, 
including  the  use  of  automated 
information  techniques  or  other  forms  of 
infonnation  technology. 
DATES:  Written  comments  should  be 
submitted  on  or  before  November  23. 
1998.  If  you  anticipate  that  you  will  be 
submitting  comments,  but  find  it 
difficult  to  do  so  within  the  period  of 
time  allowed  by  this  notice,  you  should 
advise  the  contact  listed  below  as  soon 
as  possible. 

ADDRESSES:  Direct  all  comments  to  Les 
Smith.  Federal  Communications,  Rocnn 
234. 1919  M  St..  N.W.,  Washington,  DC 
20554  or  via  internet  to  lesmith0foc.gov. 
FOR  FURTHER  iTOnMATION  OCMTTACT:  For 
additional  information  or  copies  of  the 
information  collections  contact  Les 
Smith  at  202-418-0217  or  via  internet 
at  lesmithOfccgov. 
SUPPLBCNTARY  ayORMATION: 
OMB  Approval  Number:  3060-0519. 
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Title:  Rules  and  Regulations 
Implementing  the  Telephone  Consumer 
Protection  Act  of  1991  (CC  Doc.  No.  92- 
90). 

form  Number:  N/A. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Respondents:  Business  and  other  for- 
profit  entities. 

Number  of  Respondents:  30.000. 

Estimated  Time  Per  Response:  31.2 
hours  (avg.). 

Frequency  of  Response: 
Recordkeeping;  On  occasion  reporting 
requirements. 

Total  Annual  Burden:  936,000  hours. 

Cost  to  Respondents:  None. 

Needs  and  Uses:  In  CC  Docket  No. 
92-90,  the  FCC  implemented  final  rules 
pursuant  to  the  requirements  of  the 
Telephone  Consumer  Protection  Act  of 
1991,  Public  Law  102-243.  Dec.  20, 
1991  (TCPA)  which  added  Section  227 
to  the  Communications  Act  of  1934.  as 
amended,  to  restrict  the  use  of 
automatic  telephone  dialing  systems, 
artificial  or  prerecorded  messages, 
facsimile  machines  or  other  devices  to 
send  unsolicited  advertisements.  The 
rules  require  that  telephone  solicitors 
maintain  and  use  company-specific  lists 
of  residential  subscribers  who  request 
not  to  receive  further  telephone  calls 
(company-specific  do-not-call  lists), 
thereby  affording  consumers  the  choice 
of  which  solicitors  if  any,  they  will  hear 
from  by  telephone.  Telephone  solicitors 
also  are  required  to  have  a  written 
poUcy  for  maintaining  do-not-call  lists, 
and  are  responsible  for  informing  and 
training  their  personnel  in  the  existence 
and  use  of  such  lists.  The  rules  require 
that  those  making  telephone 
solicitations  identify  themselves  to 
called  parties,  and  that  basic  identifying 
information  also  be  included  in 
telephone  facsimile  transactions.  The 
Commission  believes  that  these  rules  are 
the  best  means  of  preventing  unwanted 
telephone  solicitations. 
Federal  Communications  Commission. 
Magalie  Ronuui  Salas. 
Secretary. 
|FR  Doc.  98-28315  Filed  10-21-98;  8:45  am] 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

Notice  of  Public  Information 
Collection(s)  SutMnitted  to  OMB  for 
Review  and  Approval 

October  16.  1998. 


SUMMARY:  The  Federal  Communications 
Commission,  as  part  of  its  continuing 
efl'ort  to  reduce  paperwork  burden 


invites  the  general  public  and  other 
Federal  agencies  to  take  this 
opportunity  to  comment  on  the 
following  information  collection(s).  as 
required  by  the  Paperwork  Reduction 
Act  of  1995,  Public  Law  104-13.  An 
agency  may  not  conduct  or  sponsor  a 
collection  of  information  unless  it 
displays  a  currently  valid  control 
number.  No  person  shall  be  subject  to 
any  penalty  for  failing  to  comply  with 
a  collection  of  information  subject  to  the 
Paperwork  Reduction  Act  (PRA)  that 
does  not  display  a  valid  control  number. 
Comments  are  requested  concerning:  (a) 
Whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Commission,  including  whether  the 
information  shall  have  practical  utility: 
(b)  the  accuracy  of  the  Commission's 
burden  estimate:  (c)  ways  to  enhance 
the  quality,  utility,  clarity  of  the 
information  collected:  and  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  the  respondents, 
including  the  use  of  automated 
information  techniques  or  other  forms  of 
information  technology. 
DATES:  Written  comments  should  be 
submitted  on  or  before  November  23. 
1998.  If  you  anticipate  that  you  will  be 
submitting  comments,  but  find  it 
difficult  to  do  so  within  the  period  of 
time  allowed  by  this  notice,  you  should 
advise  the  contact  listed  below  as  soon 
as  possible. 

ADDRESSES:  Direct  all  comments  to  Les 
Smith.  Federal  Communications.  Room 
234. 1919  M  St..  N.W..  Washington.  DC 
20554  or  via  internet  to  lesmithdfcc.gov. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
additional  information  or  copies  of  the 
information  collections  contact  Les 
Smith  at  202-418-0217  or  via  internet 
at  lesmithOfcc.gov. 
SUPPLEMENTARY  INFORMATION: 

OMB  Approval  Number:  306(M)168. 

Tif7e:  Section  43.43,  Reports  of 
Proposed  Changes  in  Depreciation 
Rates. 

Form  Number:  N/A. 

Type  of  Review:  Revision  of  a 
currently  approved  collection. 

Respondents:  Business  and  other  for- 
profit  entities. 

Number  of  Respondents:  11. 

Estimated  Time  Per  Response:  6.000 
hours. 

Frequency  of  Response: 
Recordkeeping:  On  occasion  reporting 
requirements. 

Total  Annual  Burden:  66.000  hours. 

Cost  to  Respondents:  None. 

Needs  and  Uses:  Section  220(b)  of  the 
Communications  Act  of  1934  (the  Act), 
as  amended  (47  U.S.C.  Section  220(b)). 
states  that  the  FCC  may  prescribe 


depreciation  charges  for  the  subject 
carriers.  Section  219  of  the  Act  requires 
annual  and  other  reports  from  the 
carriers.  Section  43.43  of  the 
Commission's  Rules  (47  C.F.R.  Section 
43.43)  establishes  the  reporting 
requirements  for  depreciation 
prescription  purposes.  Communication 
common  carriers  with  annual  operating 
revenues  of  $112  million  or  more  that 
the  Commission  has  found  to  be 
dominant  must  file  information 
specified  in  §  43.43  before  making  any 
change  in  the  depreciation  rates 
applicable  to  their  operating  plant. 
Section  220  also  allows  the 
Commission,  in  its  discretion,  to 
prescribe  the  forms  of  any  and  all 
accounts,  records,  and  memoranda  to  be 
kept  by  carriers  subject  to  the  Act. 
including  the  accounts,  records,  and 
memoranda  of  the  movement  of  traffic, 
as  well  as  receipts  and  expenditures  of 
monies. 

The  Communication  Act.  as  amended, 
seeks  to  develop  efficient  competition 
by  opening  all  telecommunications 
markets  through  a  pro-competitive, 
deregulatory  national  policy  framework. 
To  that  end.  Section  11  of  the  Act 
requires  the  Commission,  in  every  even- 
numbered  year  beginning  in  1998.  to 
review  its  regulations  applicable  to 
providers  of  telecommunications  service 
to  determine  whether  the  regulations  are 
no  longer  necessary  in  the  public 
interest  as  a  result  of  meaningful 
economic  competition  between 
providers  of  such  service  and  whether 
such  regulations  should  be  repealed  or 
modified. 

In  the  attached  NPRM.  the 
Commission  proposes  to  reduce  or 
streamline  further  our  depreciation 
prescription  process  by  permitting 
summary  filings  and  eliminating  the 
prescription  of  depreciation  rates  for 
incumbent  LECs.  provided  that  the 
carrier  uses  depreciation  factors  that  are 
within  the  ranges  adopted  by  the 
Commission,  expanding  the  prescribed 
range  for  the  digital  svtritching  plant 
account,  and  eUminating  salvage  from 
the  depreciation  process.  We  also  seek 
comment  on  whether  we  should  permit 
carriers  to  set  their  own  depreciation 
rates  if  they  are  willing  to  waive  the 
automatic  low-end  adjustment.  These 
proposed  modifications  are  designed  to 
minimize  the  reporting  burden  on 
carriers  and  to  provide  incumbent  LECs 
with  a  greater  flexibility  to  adjust  their 
depreciation  rates  while  allowing  the 
commission  to  maintain  adequate 
oversight. 

If  we  remove  net  salvage  from  the 
depreciation  process,  we  should  create 
a  new  account  6566,  Net  cost  of 
removal,  to  record  both  salvage  receipts 


and  removal  costs  incurred.  We  also 
tentatively  conclude  that  we  revise 
§§32.3100.  Accumulated  depreciation, 
and  32.2000.  Instructions  for 
telecommunications  plant  accounts,  to 
eliminate  the  provisions  that  salvage 
and  cost  removal  be  recorded  in  the 
depreciation  reserve  account.  We  also 
request  comment  on  whether  we  should 
require  carriers  to  keep  subsidiary 
record  categories  in  Accoimt  6566  for 
salvage  and  cost  of  removal.  If  adopted, 
these  proposals  may  have  an  impact  on 
OMB  control  nvunber  3060-0370. 
However,  at  this  time  we  do  not  believe 
that  the  impact  v»rill  be  significant. 
Federal  Communications  Commission. 
Magalie  Roman  Salas. 
Secretary. 
(FR  Doc.  98-28316  Filed  10-21-98;  8:45  ami 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

[CC  Ooelwt  Na  M-121:  FCC  96-271] 

Application  by  BallSouth  Corporation, 
•t  al.  to  Provida  In-Ragion,  IntartATA 
Sarvicoa  in  Louiaiana 

AQENCY:  Federal  Communications 

Commission. 

action:  Notice. 


summary:  The  Memorandum  Opinion 
and  Order  (Order)  in  CC  Docket  No.  98- 
121  concludes  that  BellSouth 
Corporation,  et  al.  (BellSouth)  has  not 
satisfied  the  reqiiirements  of  section 
271(c)(1)  of  the  Communications  Act  of 
1934,  as  amended  (Act).  The 
Commission  therefore  denies 
BellSouth's  application  to  provide  in- 
legion  interLATA  services  in  Louisiana. 
The  Order  declines  to  grant  BellSouth 
authority  to  provide  in-region. 
interLATA  services  in  Louisiana. 
EFFECTIVE  DATE:  October  13. 1998. 
FOR  FURTHER  aVORMATKM  CONTACT: 

Claudia  Pabo  or  William  Bailey, 
Attorneys.  Policy  and  Program  Planning 
Division.  Common  Carrier  Bureau.  (202) 
418-1580  or  via  the  Internet  at 
cpabo9fcc.gov  or  wbaileydfcc.gov. 
respectively.  Further  information  may 
abo  be  obtained  by  calling  the  Common 
Carrier  Bureau's  TTY  number:  202-418- 
0484. 

SUPPLEMBITARY  MFORMATION:  This- is  a 
brief  description  of  the  Commission's 
Memorandum  Opinion  and  Order 
adopted  and  released  October  13. 1998. 
The  full  text  of  this  Order  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Reference  Center.  1919  M  St..  NW.. 
Room  239.  Washington.  DC.  The 


complete  text  also  may  be  obtained 
throu^  the  World  Wide  Web.  at  http:/ 
/«rww.fcc.gov/Bureaus/Conunon 
Carrier/Orders/fcc98271.wp.  or  may  be 
purchased  from  the  Commission's  copy 
contractor,  International  Transcription 
Service.  Inc..  (202)  857-3800. 1231  20th 
St..  NW..  Washington.  D.C.  20036. 

Sjmopsis  of  Order 

1.  Department  of  Justice's  Evaluation. 
The  Department  of  Justice  recommends 
that  BellSouth's  application  for  entry 
into  the  long  distance  market  in 
Louisiana  be  denied.  The  Department  of 
Justice  concluded  that,  despite  a 
nimiber  of  encouraging  improvements 
since  its  earlier  applications  in  South 
Carolina  and  Louisiana,  the  Louisiana 
market  is  not  fully  and  irreversibly  open 
to  competition,  and  that  BellSouth  has 
failed  to  demonstrate  that  it  is  offering 
access  and  intercormection  that  satisfy 
the  requirements  of  the  competitive 

2.  State  Verification  of  Compliance 
with  Section  271(c).  The  Louisiana 
Conunission  voted  to  approve  and 
support  BellSouth's  second  application 
to  enter  the  long  distance  market  in 
Louisiana.  Unlike  the  process  it 
followed  when  BellSouth  filed  its  first 
application,  the  Louisiana  Commission 
did  not  compile  an  evidentiary  record  or 
conduct  a  formal  proceeding  to 
determine  whether  BellSouth's  revised 
application  complies  with  section  271 
of  the  Act.  Thus,  there  is  no  record 
evidence  submitted  by  the  state 
commission  to  show  whether  BellSouth 
has  implemented  changes  in  response  to 
our  previous  Louisiana  order. 

3.  Tniclc  A:  Broadband  PCS  and 
Wireline.  We  conclude  that  the 
broadbuid  PCS  services  at  issue  here 
satisfy  the  statutory  definition  of 
"telephone  exchange  service"  for 
purposes  of  Track  A,  and  therefore,  may 
serve  as  the  basis  for  a  qualifying 
application  under  Track  A.  Based  on  the 
facts  presented  in  this  appUcation, 
however,  BellSouth  has  not  shown  that 
broadband  PCS  is  a  substitute  for  the 
wireline  telephone  service  offered  by 
BellSouth  in  Louisiana.  We  also  discuss 
whether  BellSouth  demonstrates  that  it 
satisfies  the  requirements  of  Track  A 
based  on  its  implemented  agreements 
with  wireline  competitive  LECs. 

4.  Checklist— General.  We  conclude 
that,  in  any  future  application  for 
section  271  approval  in  Louisiana. 
BellSouth  may  incorporate  by  reference 
its  prior  showing  on  checklist  items  we 
deem  satisfied  in  this  Order.  BellSouth 
must  also  certify  that  its  actions  and 
performance  at  the  time  of  any  future 
application  are  consistent  with  the 
showdng  it  incorporates  by  reference. 


We  hope  this  new  certification  option 
will  enable  BOCs  to  focus  their  energies 
on  quickly  satisfying  the  remaining 
statutory  requirements  and  thereby 
exp>edite  the  local  market-opening 
process  by  which  BOCs  may  obtain 
approval  to  provide  in-region  long 
distance  service. 

5.  Checklist  Item  1 — Interconnection. 
BellSouth  does  not  satisfy  the 
requirements  of  checklist  item  (i). 
Pursuant  to  this  checklist  item, 
BellSouth  must  allow  other  carriers  to 
link  their  networks  to  its  network  for  the 
mutual  exchange  of  traffic.  To  do  so, 
BellSouth  must  permit  carriers  to  use 
any  available  method  of  interconnection 
at  any  available  point  in  BellSouth's 
networiL  For  the  reasons  stated  in  the 
BellSouth  South  Carolina  Order.  63  FR 
78.  January  2, 1998,  we  find  BellSouth's 
collocation  offering  insufficient. 
Furthermore,  interconnection  between 
networks  must  be  equal  in  quality 
whether  the  interconnection  is  betvreen 
BellSouth  and  an  affiliate,  or  between 
BellSouth  and  another  carrier. 
BellSouth  also  does  not  show  that  it 
provides  interconnection  that  meets  this 
standard. 

6.  Checklist  Item  2— Access  to 
Unbundled  Network  Elements. 
BellSouth  does  not  satisfy  the 
requirements  of  checklist  item  (ii).  The 
telephone  network  is  comprised  of 
individual  netwoiii  elements.  In  order  to 
provide  "access"  to  an  unbundled 
network  element,  for  purposes  of  the 
checklist.  BellSouth  must  provide  a 
connection  to  the  network  element  at 
any  technically  fiaasible  point  under 
rates,  terms,  and  conditions  that  are  just, 
reasonable,  and  nondiscriminatory.  To 
fulfill  the  nondiscrimination  obligation 
under  checklist  item  (ii).  BellSouth 
must  provide  access  to  its  operations 
support  systems,  meaning  the 
inrormation.  systems,  and  personnel 
necessary  to  support  the  elements  and 
services.  This  is  important  because 
access  to  BellSouth's  operations  support 
systems  provides  new  entrants  with  the 
ability  to  order  service  for  their 
customers  and  allows  new  entrants  to 
communicate  effectively  with  BellSouth 
regarding  such  basic  activities  as 
placing  orders  and  providing  repair  and 
maintenance  service  for  customers. 
BellSouth  does  not  demonstrate  that  its 
operation  support  systems  enable  other 
carriers  to  connect  electronically  to  iu 
pre-ordering  and  ordering  functions, 
thus  placing  those  carriers  at  a 
competitive  disadvantage  relative  to 
BellSouth's  own  retail  operation. 
Although  BellSouth  has  made  some 
progress  in  addressing  deficiencies  in  its 
operations  support  systems,  it  has  foiled 
to  address  successfully  other  problems 
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that  we  speciHcally  identified  in 
previous  orders  as  critical  for 
nondiscriminatory  access. 

7.  In  addition,  BellSouth  must 
provide  nondiscriminatory  access  to 
network  elements  in  a  manner  that 
allows  other  carriers  to  combine  such 
elements.  Other  carriers  are  entitled  to 
request  any  "technically  feasible" 
method  for  combining  network 
elements.  As  we  held  in  the  BellSouth 
South  Carolina  Order,  BellSouth  has 
failed  to  demonstrate  that  it  can  provide 
nondiscriminatory  access  to  unbundled 
elements  through  the  one  method  it 
identiTies  for  such  access,  collocation. 

8.  Checklist  Item  3 — Access  to  Poles. 
Ducts.  Conduits,  and  Rights-of-Way. 
BellSouth  satisfies  the  requirements  of 
checklist  item  (iii).  Telephone  company 
wires  must  be  attached  to,  or  pass 
through,  poles,  ducts,  conduits,  and 
rights-of-way.  hi  order  to  fulfill  the 
nondiscrimination  obligation  under 
checklist  item  (iii).  BellSouth  must 
show  that  other  carriers  can  obtain 
access  to  its  poles,  ducts,  conduits,  and 
rights-of-way  within  reasonable  time 
hBmes  and  on  reasonable  terms  and 
conditions,  with  a  minimum  of 
administrative  costs,  and  consistent 
with  fair  and  efficient  practices.  Failure 
by  BellSouth  to  provide  such  access 
may  prevent  other  carriers  from  serving 
certain  customers.  BellSouth 
demonstrates  that  it  has  established 
nondiscriminatory  procedures  for  access 
to  poles,  ducts,  conduits,  and  rights-of- 
way. 

9.  Checklist  Hem  4— Unbundled  Local 
Loops.  BellSouth  does  not  satisfy  the 
requirements  of  checklist  item  (iv). 
Local  loops  are  the  wires,  poles,  and 
conduits  that  connect  the  telephone 
company  end  office  to  the  customer's 
home  or  business.  To  satisfy  the 
nondiscrimination  requirement  under 
checklist  item  (iv),  BellSouth  must 
demonstrate  that  it  can  efficiently 
furnish  unbundled  loops  to  other 
carriers  within  a  reasonable  4ime  frame, 
with  a  minimum  level  of  service 
disruption,  and  at  the  same  level  of 
service  quality  it  provides  to  its  own 
customers.  Nondiscriminatory  access  to 
unbundled  local  loops  ensures  that  new 
entrants  can  provide  quality  telephone 
service  promptly  to  new  customers 
without  constructing  new  loops  to  each 
customer's  home  or  business.  BellSouth 
does  not  provide  evidence,  such  as 
meaningfiil  performance  data,  that  it  can 
efficiently  furnish  loops  to  other  carriers 
in  a  nondiscriminatory  manner. 

10.  Checklist  Item  5— Unbundled 
Local  Transport.  But  for  deficiencies  in 
its  operations  support  systems, 
BellSouth  would  safisf)  the 
requirements  of  checklist  item  (v). 


Transport  facilities  are  the  trunks  that 
connect  different  switches  within 
BellSouth 's  network  or  those  switches 
with  long  distance  carriers'  facilities. 
This  checklist  item  requires  BellSouth 
to  provide  other  carriers  with 
transmission  links  that  are  dedicated  to 
the  use  of  that  carrier  as  well  as  links 
that  are  shared  with  other  carriers, 
including  BellSouth.  Nondiscriminatory 
access  to  transport  ensures  that 
consumer  calls  travelling  over  other 
carriers'  lines  are  completed  properly. 
Although  BellSouth  demonstrates  that  it 
provides  transport  on  terms  and 
conditions  consistent  with  our 
regulations,  it  does  not  provide 
evidence,  such  as  meaningful 
performance  data,  that  it  provides 
nondiscriminatory  access  to  operations 
support  systems  for  the  purpose  of 
providing  transport  facilities. 

11.  Checklist  Item  6— Unbundled 
Local  Switching.  BellSouth  does  not 
satisfy  the  requirements  of  checklist 
item  (vi).  A  switch  connects  end  user 
lines  to  other  end  user  lines,  and 
connects  end  user  lines  to  trunks  used 
for  transporting  a  call  to  another  central 
office  or  to  a  long-distance  carrier. 
Switches  can  also  provide  end  users 
with  "vertical  fieatures"  such  as  call 
waiting,  call  forwarding,  and  caller  ID, 
and  can  direct  a  call  to  a  sf)ecific  trunk, 
such  as  to  a  competing  carrier's  operator 
services.  We  find  that  BellSouth  does 
not  satisfy  the  requirements  of  checklist 
item  (vi),  because  BellSouth  does  not 
show  that  it  provides  all  of  the  features, 
functions,  and  capabilities  of  the  switch. 

12.  Checklist  Item  7—911  andEdll 
Services.  Operator  Services,  and 
Directory  Assistance.  BellSouth  satisfies 
the  requirements  of  checklist  item 
(vii)(I),  regarding  911  and  E911  services. 
911  and  E911  services  transmit  calls 
from  end  users  to  emergency  personnel. 
It  is  critical  that  BellSouth  provide 
competing  carriers  with  accurate  and 
nondiscriminatory  access  to  911/E911 
services  so  that  these  carriers'  customers 
are  able  to  reach  emergency  assistance. 
We  previously  concluded  in  the 
BellSouth  South  Carolina  Order  that 
BellSouth  met  the  requirements  of  this 
checklist  item.  BellSouth  demonstrates 
that  it  continues  to  meet  the  statutory 
requirements  as  described  in  the 
BellSouth  South  Carolina  Order. 

13.  BellSouth  does  not  satisfy  the 
requirements  of  checklist  item  (vii)(II) 
and  (vii)(III),  regarding  provision  of 
nondiscriminatory  access  to  directory 
assistance  and  operator  services. 
Customers  use  directory  assistance  and 
operator  services  to  obtain  customer 
listing  information  and  other  call 
completion  services.  BellSouth  does  not 
demonstrate  that  it  provides  other 


carriers  with  the  same  access  to  these 
services  that  it  provides  to  itself. 

14.  Checklist  Item  8— White  Pages 
Directory  Listings.  BellSouth  satisfies 
the  requirements  of  checklist  item  (viii). 
White  pages  are  the  directory  listings  of 
telephone  numbers  of  residences  and 
businesses  in  a  particular  area.  This 
checklist  item  ensures  that  white  pages 
listings  for  customers  of  different 
carriers  are  comparable,  in  terms  of 
accuiracy  and  reliability, 
notwithstanding  the  identity  of  the 
customer's  telephone  service  provider. 
BellSouth  demonstrates  that  its 
provision  of  white  page  listings  to 
customers  of  competitive  LECs  is 
nondiscriminatory  in  terms  of  their 
appearance  and  integration,  and  that  it 
provides  white  page  listings  for 
competing  carriers'  customers  with  the 
same  accuracy  and  reliability  that  it 
provides  to  its  own  customers. 

15.  Checklist  Item  9 — Numbering 
Administration.  BellSouth  satisfies  the 
requirements  of  checklist  item  (ix). 
Telephone  numbers  are  currently 
assigned  to  telecommunications  carriers 
based  on  the  first  three  digits  of  the 
local  number  known  as  "NXX"  codes. 
To  fulfill  the  nondiscrimination 
obligation  in  checklist  item  (ix), 
BellSouth  must  provide  other  carriers 
with  the  same  access  to  new  NXX  codes 
within  an  area  code  that  BellSouth 
enjoys.  This  checklist  item  ensures  that 
other  carriers  have  the  same  access  to 
new  telephone  numbers  as  BellSouth. 
BellSouth  demonstrates  that,  in  acting 
as  the  code  administrator,  it  has  adhered 
to  industry  guidelines  and  the 
Commission's  requirements  under 
section  251(b)(3). 

16.  Checklist  Item  10 — Databases  and 
Associated  Signaling.  BellSouth  satisfies 
the  requirements  of  checklist  item  (x). 
Databases  and  associated  signaling  refer 
to  the  call-related  databases  and 
signaling  systems  that  are  used  for 
billing  and  collection  or  the 
transmission,  routing,  or  other  provision 
of  a  telecommunications  service.  To 
fulfill  the  nondiscrimination  obligation 
in  checklist  item  (x),  BellSouth  must 
demonstrate  that  it  provides  new 
entrants  with  the  same  access  to  these 
call-related  databases  and  associated 
signaling  that  it  provides  itself.  This 
checklist  item  ensures  that  other  carriers 
have  the  same  ability  to  transmit,  route, 
complete  and  bill  for  telephone  calls  as 
BellSouth.  BellSouth  demonstrates  that 
it  provides  other  carriers 
nondiscriminatory  access  to  its:  (1) 
signaling  networks,  including  signaling 
links  and  signaling  transfer  points;  (2) 
certain  call-related  databases  necessary 
for  call  routing  and  completion,  or  in 
the  alternative,  a  means  of  physical 
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access  to  the  signaling  transfer  point 
linked  to  the  imbimdled  database;  and 
(3)  Service  Management  Systems. 

17.  Checklist  Item  11— Number 
Portability.  BellSouth  does  not  satisfy 
the  requirements  of  checklist  item  (xi). 
Number  portability  enables  consumers 
to  take  their  phone  number  with  them 
when  they  change  local  telephone 
companies.  BellSouth  does  not 
sufficiently  demonstrate  that  it  provides 
niunber  portability  to  competing  carriers 
in  a  reasonable  timeframe.  A  failure  to 
provide  timely  number  portability 
prevents  a  customer  from  receiving 
incoming  calls  for  a  period  of  time  after 
switching  from  BellSouth  to  a 
competing  carrier. 

18.  Checklist  Item  12— Local  Dialing 
Parity.  BellSouth  satisfies  the 
requirements  of  checklist  item  (xii). 
Local  dialing  parity  permits  customers 
to  make  local  calls  in  the  same  manner 
regardless  of  the  identity  of  their  carrier. 
To  fulfill  the  nondiscrimination 
obligation  in  checklist  item  (xii). 
BellSouth  must  establish  that  customers 
of  another  carrier  are  able  to  dial  the 
same  number  of  digits  to  make  a  local 
telephone  call.  In  addition,  the  dialing 
delay  exfwrienced  by  the  customers  of 
another  carrier  should  not  be  greater 
than  that  experienced  by  customers  of 
BellSouth.  This  checklist  item  ensures 
that  consumers  are  not  inconvenienced 
in  how  they  make  calls  simply  because 
they  subscribe  to  a  carrier  other  than 
BellSouth  for  local  telephone  service. 
BellSouth  dmnonstrates  that  customers 
of  other  carriers  are  able  to  dial  the  same 
number  of  digits  that  BellSouth's 
customers  dial  to  complete  a  local 
telephone  call,  and  that  these  customers 
do  not  otherwise  suffer  inferior  quality 
such  as  unreasonable  dialing  delays 
compared  to  BellSouth  customers. 

19.  Checklist  Item  13— Reciprocal 
Compensation.  BellSouth  satisfies  the 
requirements  of  checklist  item  (xiii). 
Pursuant  to  this  checklist  item, 
BellSouth  must  compensate  other 
carriers  for  the  cost  of  transporting  and 
terminating  a  local  call  from  BellSouth. 
Alternatively.  BellSouth  and  the  other 
carrier  may  enter  into  an  arrangement 
whei^y  neither  of  the  two  carriers 
charges  the  other  for  terminating  local 
traffic  that  originates  on  the  other 
carrier's  network.  This  checklist  item  is 
,   important  to  ensuring  that  all  carriers 
that  originate  calls  bear  the  cost  of 
terminating  such  calls.  BellSouth 
demonstrates  that  it  has  reciprocal 
compensation  arrangements  in 
accordance  with  section  252(d)(2)  in 
place,  and  that  it  is  making  all  required 

Eayments  in  a  timely  fashion.  Louisiana 
as  not  reached  a  final  determination  on 
the  issue  of  a  BOC's  obUgation  to  pay 


reciprocal  compensation  for  traffic 
delivered  to  Internet  service  providers 
(ISPs).  We  do  not,  at  this  time,  consider 
BellSouth's  unwillingness  to  pay 
reciprocal  compensation  for  traffic  that 
is  delivered  to  ISPs  located  within  the 
same  local  calling  area  as  the  originating 
BellSouth  end  user  in  assessing  whether 
BellSouth  satisfies  this  checklist  item. 
Any  future  grant  of  in-region  interLATA 
authority  under  section  271  vtrill  be 
conditioned  on  compliance  with 
decisions  relating  to  Internet  traffic  in 
Louisiana. 

20.  Checklist  Item  14— Resale. 
BellSouth  does  not  satisfy  the 
requirements  of  checklist  item  (xiv). 
This  checklist  item  requires  BellSouth 
to  offer  other  carriers  all  of  its  retail 
services  at  wholesale  rates  without 
unreasonable  or  discriminatory 
conditions  or  Umitations  such  that  other 
carriers  may  resell  those  services  to  an 
end  user.  This  checkUst  item  ensures  a 
mode  of  entry  into  the  local  market  for 
carriers  that  have  not  deployed  their 
own  Cadlities.  BellSouth  demonstrates 
that  it  offiars  all  of  its  retail  services  for 
resale  at  wholesale  rates  virithout 
unreasonable  or  discriminatory 
conditions  or  limitations.  BellSouth, 
however,  does  not  show  that  it  provides 
nondiscriminatory  access  to  operations 
support  systems  for  the  resale  of  its 
retail  telecommunications  services. 

21.  Section  272  Compliance. 
Although  BellSouth  has  undertaken 
significant  efforts  to  institute  poUcies 
and  procedures  to  ensure  compliance 
with  section  272.  it  does  not  meet  all 
section  272  requirements.  In  particular, 
it  does  not  disclose  all  transactions  with 
its  section  272  affiliate,  which  means  its 
affiliate  has  superior  access  to 
information  about  these  transactions 
than  unaffiliated  entities.  In  addition,  it 
does  not  provide  nondiscriminatory 
access  to  its  operations  support  systems, 
and  thereby  discriminates  in  its 
provision  of  information  to  unaffiliated 
entities. 

22.  Public  Interest  Standard.  We 
reaffirm  the  Commission's  prior 
conclusion  that  it  has  broad  discretion 
to  identify  and  to  weigh  all  relevant 
fiactors  in  determining  whether  BOC 
entry  into  a  particular  in-region. 
interLATA  maiicet  is  consistent  with  the 
public  interest.  We  reaffirm  the 
Commission's  prior  conclusion  that  we 
consider  as  part  of  our  pubUc  interest 
inquiry  whether  approval  of  a  section 
271  application  will  foster  competition 
in  all  relevant  mariiets,  including  the 
local  exchange  maritet,  not  just  the  in- 
region,  interLATA  market. 

23.  In  assessing  whether  the  public 
interest  vtrill  be  served  by  granting  a 
particular  application,  we  will  consider 


and  balance  a  variety  of  factors  in  each 
case.  For  example,  we  would  consider  a 
BOC's  agreement  to  submit  to 
enforcement  mechanisms  in  the  event  it 
falls  out  of  compUance  with  agreed 
upon  performance  standards. 

Federal  Communications  Commission. 

Magalie  IUmub  Salait. 

Secretary. 

iFR  Doc.  9a-2836S  Filed  10-21-98;  8:45  ami 
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FEDERAL  ELECTION  COMMISSION 

Sunshine  Act  Meeting 

AOBCV:  Federal  Election  Commission. 
DATE  AND  TME:  Tuesday,  October  27. 
1998  at  lOKX)  a.m. 

PLACE:  999  E  Street,  N.W..  Washington. 
D.C 

STATUS:  This  meeting  will  be  closed  to 
the  public. 

ITBn  TO  BE  DISCUSSED: 
Compliance  matters  pursuant  to  2 

U.S.C  437g. 
Audits  conducted  pursuant  to  2 
use.  437g,  438(b).  and  Title  26. 
U.S.C. 
Matters  concerning  participation  in 
dvil  actions  or  proceedings  or 
arbitration. 
Internal  personnel  rules  and 
procedures  or  matters  affecting  a 
particular  emplo3ree. 
DATE  AND  TME:  Thursday.  October  29. 
1998  at  10:00  a.m. 

PLACE:  999  E  Street,  N.W..  Washington. 
D.C.  (Ninth  Floor). 

STATUS:  This  meeting  will  be  open  to  the 
public. 

maw  TO  BE  DISCUSSED; 
Correction  and  Approval  of  Minutes. 
Advisory  Opinion  1998-20:  Dr. 
Lenora  B.  Fulani  and  Lenora  B. 
Fulani  for  President  by  counsel. 
Arthur  R.  Block. 
Advisory  Opinion  1998-21:  National 
Republican  Senatorial  Committee 
by  counsel,  Craig  M.  Engle. 
Advisory  Opinion  1998-24:  American 
Heritage  Party  by  counsel,  William 
J.  Olson  (tenatative). 
Public  Financing  of  Presidential 
Primary  and  Genwal  Election 
Candidates:  Notice  of  Proposed 
Rulemaking. 
Administrative  Matters. 
PBISON  TO  CONTACT  FOR  SVOfBMTKM: 
Ron  Harris,  Press  Officer.  Telephone: 
(202)  694-1220. 
MariorisW.EuMH. 
Secretary  of  the  Commission. 
(FR  Doc  98-28518  Filed  10-20-98;  3:51  pm| 
COOK  tns-«i-«i 
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FEDERAL  MARITIME  COMMISSION 
Notice  of  Agreementfs)  Filed 

The  Commission  hereby  gives  notice 
of  the  filing  of  the  following 
agreement(s)  under  the  Shipping  Act  of 
1984.  Interested  parties  can  review  or 
obtain  copies  of  agreements  at  the 
Washington.  DC  offices  of  the 
Commission.  800  North  Capitol  Street. 
NW.,  Room  962.  Interested  parties  may 
submit  comments  on  an  agreement  to 
the  Secretary,  Federal  Maritime 
Commission,  Washington,  DC  20573, 
within  10  days  of  the  date  this  notice 
appears  in  the  Federal  Register. 
Agreement  No.:  202-01 1375-043 
Tide:  Trans-Atlantic  Conference 

Agreement 
Parties: 

Atlantic  Container  line  AB 

Cho  YanB  Shipping  Co..  Ltd. 

Sea-Land  Service.  Inc. 

A.P.  Moller-Maersk  Line 

Hapag-Uoyd  Container  Linie  GmbH 

Mediterranean  Shipping  Co..  S.A. 

DSR-Senator  Lines 

POL-Atlantic 

Orient  Overseas  Container  Line  (UK) 
Ltd. 

Mexican  Line  Limited 

Hyundai  Merchant  Marine  Co..  Ltd. 

P&O  Nedlloyd  Limited 

P&O  Nedlloyd  B.V. 

Nippon  Yusen  Kaisha 

Tecomar  Limited 
Synopsis:  The  proposed  modification  to 

the  agreement  extends  the  parties' 

individual  service  contract  authority 

through  calendar  year  1999. 

By  Order  of  the  Federal  Maritime 
Commission. 

Dated:  October  16, 1998. 
iMeph  C  PoUdng. 
Secretary. 
[FR  Doc.  98-28272  Filed  10-21-98;  8:45  am] 


FEDERAL  RESERVE  SYSTEM 

Change  in  Bank  Control  Noticea; 
Acquisitions  of  Sharea  of  Banks  or 
Bank  Holding  Companiaa 

The  notificants  listed  below  have 
applied  under  the  Change  in  Bank 
Control  Act  (12  U.S.C  1817(j))  and 
§225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  notices  are 
set  forth  in  paragraph  7  of  the  Act  (12 
U.S.C  1817(j)(7)). 

The  notices  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  The  notices 
also  will  be  available  for  inspection  at 


the  offices  of  the  Board  of  Governors. 
Interested  persons  may  express  their 
views  in  writing  to  the  Reserve  Bank 
indicated  for  that  notice  or  to  the  ofHces 
of  the  Board  of  Governors.  Comments 
must  be  received  not  later  than 
November  5,  1998. 

A.  Federal  Reserve  Bank  of  Kansas 
City  (D.  Michael  Manies.  Assistant  Vice 
President)  925  Grand  Avenue.  Kansas 
City,  Missouri  64198-0001: 

1.  Eatherly  Family  Limited 
Partnership,  Ponca  City,  Oklahoma;  to 
acquire  voting  shares  of  First  Bancorp  of 
Oklahoma.  Tonkawa.  Oklahoma,  and 
thereby  indirectly  acquire  voting  shares 
of  First  National  Bank  of  Oklahoma, 
Oklahoma  City,  Oklahoma. 

2.  Liggett  Enterprises,  LLLP,  Limon. 
Colorado:  to  acquire  voting  shares  of  Big 
Sandy  Holding  Company,  Limon, 
Colorado,  and  thereby  indirectly  acquire 
voting  shares  of  First  National  Bank  of 
Limon.  Limon.  Colorado. 

Board  of  Governors  of  the  Federal  Reserve 
System.  October  16, 1998. 
Robait  deV.  Frienon. 
Associate  Secretary  of  the  Board. 
(FR  Doc.  98-28285  Filed  10-21-98;  8:45  ami 
MUMS  OOOC  ttlO-OI-r 


FEDERAL  RESERVE  SYSTEM 

FonnatkHta  of.  Acquisitions  by,  and 
Mergers  of  Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  to  the  Board  for  approval, 
pursuant  to  the  Bank  Holding  Company 
Act  of  1956  (12  U.S.C.  1841  et  seq.) 
(BHC  Act),  Regulation  Y  (12  CFR  Part 
225).  and  all  other  applicable  statutes 
and  regulations  to  become  a  bank 
holding  company  and/or  to  acquire  the 
assets  or  the  ownership  of,  control  of.  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 
banks  and  nonbanldng  companies 
owned  by  the  bank  holding  company, 
including  the  companies  listed  below. 

The  applications  listed  below,  as  well 
as  other  related  fllings  required  by  the 
Board,  are  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  The  application  also  will  be 
available  for  inspection  at  the  offices  of 
the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  on  the  standards  enumerated  in 
the  BHC  Act  (12  U.S.C.  1842(c)).  If  the 
proposal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 
includes  whether  the  acquisition  of  the 
nonbanking  company  complies  with  the 
standards  in  section  4  of  the  BHC  Act. 
Unless  otherwise  noted,  nonbanking 
activities  will  be  conducted  throughout 
the  United  States. 


Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  November  16. 
1998. 

A.  Federal  Reserve  Bank  of  Atlanta 
(Lois  Berthaume.  Vice  President)  104 
Marietta  Street.  N.W..  Atlanta,  Georgia 
30303-2713: 

1.  Jacksonville  Bancorp,  Inc.. 
Jacksonville,  Florida;  to  become  a  bank 
holding  company  by  acquiring  The 
Jacksonville  Bank,  Jacksonville,  Florida 
(in  organization). 

2.  Red  River  Bancshares,  Inc.. 
Alexandria.  Louisiana;  to  become  a  bcmk 
holding  company  by  acquiring  100 
p>ercent  of  the  voting  shares  of  Red  River 
Bank.  Alexandria,  Louisiana. 

B.  Federal  Reserve  Bank  of  Chicago 
(Philip  Jackson,  Applications  Officer) 
230  South  LaSalle  Street.  Chicago. 
Illinois  60690-1413: 

1.  Northpointe  Bancshares.  Inc.. 
Grand  Rapids  Township,  Michigan;  to 
become  a  holding  by  acquiring  100 
percent  of  the  voting  shares  Northpointe 
Bank.  Grand  Rapids  Township. 
Michigan. 

C.  Federal  Reserve  Bank  of 
Minneapolis  (JoAnne  F.  Lewellen. 
Assistant  Vice  President)  90  Hennepin 
Avenue.  P.O.  Box  291.  Minneapolis. 
Minnesota  55480-0291: 

1.  Marquette  Bancshares.  Inc.. 
Minneapolis,  Minnesota:  to  acquire  100 
percent  for  the  voting  shares  of  C.A.S., 
Corporation,  Minneapolis,  Minnesota, 
and  thereby  indirectly  acquire  Smith 
Trust  k  Savings  Bank,  Morrison. 
Illinois:  Farmers  and  Mechanics  Bank, 
Galesburg,  Illinois:  Oelwein 
Bancorporation,  Minneapolis, 
Minnesota;  and  thereby  indirectly 
acquire  Lakeside  Credit  Co..  Inc., 
Minneapolis.  Minnesota;  Iowa  State 
Savings  Bank,  Clinton,  Iowa;  First  Trust 
&  Savings  Bank,  Cedar  Rapids,  Iowa, 
and  The  First  National  Bank  of  Oelwein. 
Oelwein.  Iowa;  Wisconsin  Financial 
Bancorporation,  Inc.,  Minneapolis, 
Minnesota,  and  thereby  indirectly 
acquire  First  National  Bank  and  Trust 
Co.  of  Baraboo,  Baraboo,  Wisconsin;  and 
The  Bank  of  Edgar,  Edgar,  Wisconsin. 
D.  Federal  Reserve  Bank  of  Kansas 
City  (D.  Michael  Manies,  Assistant  Vice 
President)  925  Grand  Avenue.  Kansas 
City,  Missouri  64198-0001: 

1.  Lamar  Trust  Bancshares,  Inc., 
Lamar,  Missouri;  to  acquire  10  percent 
of  the  voting  shares  of  University 
National  Bancshares,  Inc..  Pittsburg. 
Kansas;  and  thereby  indirectly  acquire 
University  National  Bank.  Pittsburg. 
Kansas,  a  de  novo  bank  in  organization. 

2.  University  National  Bancshares, 
Inc..  Pittsburg.  Kansas:  to  become  a  bank 


Federal  Register / Vol.  63.  No.  204 /Thursday.  October  22.  1998 /Notices 


56649 


holding  company  by  acquiring  100 
percent  of  the  voting  shares  of 
University  National  Bank,  Pittsburg, 
Kansas,  a  de  novo  bank  in  organization. 
E.  Federal  Reserve  Bank  ofDallas  (W. 
Arthur  Tribble.  Vice  President)  2200 
North  Pearl  Street,  Dallas.  Texas  75201- 
2272: 

1.  South  Plains  Financial.  Inc.. 
Lubbock.  Texas:  to  acquire  100  percent 
of  the  voting  shares  of  West  Texas 
National.  Bancshares.  Inc..  Lockney. 
Texas,  and  thereby  indirectly  acquire 
Lockney  Holding  Company.  Inc., 
Wilmington,  Delaware;  First  National 
Bank,  Lockney.  Texas;  and  First  State 
Bank.  Silverton.  Texas. 

2.  "Te^^as  Country  Bancshares.  Inc.. 
Brady.  Texas,  and  TCB  Delaware.  Inc.. 
Dover,  Delaware;  to  acquire  100  percent 
of  the  voting  shares  of  Knox  Qty 
Bancshares.  Inc..  ICnox  City,  Texas,  and 
thereby  indirectly  acquire  Citizens 
Bank.  Knox  City,  Texas. 

Board  of  Governors  of  the  Federal  iteserve 
System,  October  16. 1998. 
Robot  deV.  FriefMB, 
Associate  Secretary  of  the  Board. 
(FR  Doc.  98-28286  Filed  10-21-98;  8:45  am) 
BNJJNQ  CODE  atio-ai-r 


FEDERAL  RESERVE  SYSTEM 

Notice  of  Proposals  to  Engage  in 
PermissiMe  NOnbankktg  Activities  or 
to  Acquire  Caaipaiiiaa  that  mm 
Engaged  in  Penniaaible  Nonbanking 
Activftiea 

The  companies  listed  in  this  notice 
have  given  notice  under  section  4  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843)  (BHC  Act)  and  Regulation  Y.  (12 
CFR  Part  225)  to  engage  de  novo,  or  to 
acquire  or  control  voting  securities  or 
assets  of  a  company,  including  the 
companies  listed  below,  that  engages 
either  directly  or  through  a  subsidiary  or 
other  company,  in  a  nonbanking  activity 
that  is  listed  in  §  225.28  of  Regulation  Y 
(12  CFR  225.28)  or  that  the  Board  has 
determined  by  Order  to  be  closely 
related  to  banking  and  permissible  for 
bank  holding  companies.  Unless 
otherwise  noted,  these  activities  will  be 
conducted  throughout  the  United  States. 

Each  notice  is  available  for  inspection 
at  the  Federal  Reserve  Bank  indicated. 
The  notice  also  will  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  the  proposal  complies 
with  the  standards  of  section  4  of  the 
BHC  Act. 

Unless  otherwise  noted,  comments 
regarding  the  applications  must  be 
received  at  the  Reserve  Bank  indicated 


or  the  offices  of  the  Board  of  Governors 
not  later  than  November  5, 1998. 

A.  Federal  Reserve  Bank  of  New  York 
(Betsy  Buttrill  White,  Senior  Vice 
President)  33  Liberty  Street,  New  York. 
New  York  10045-0001: 

1.  Warwick  Community  Bancorp,  Inc, 
Warwick,  New  York;  to  acquire  more 
than  5  percent  but  less  than  10  percent 
of  GSB  Financial  Corporation,  Goshen, 
New  York,  and  thereby  indirectly 
acquire  Goshen  Savings  Bank.  Goshen, 
New  York,  and  operate  a  savings 
association,  pursuant  to 
§  225.28(b)(4)(ii)  of  Regulation  Y. 

B.  Federal  Reserve  Bank  of  Kansas 
City.  (Michael  Manies.  Assistant  Vice 
President)  925  Grand  Avenue.  ICansas 
aty.  Missouri  64198-0001: 

1.  Gold  Banc  Corporation.  Leawood, 
Kansas;  to  acquire  the  Trust  Company, 
St.  Joseph,  Missouri,  and  thereby 
indirectly  engage  in  trust  company 
functions,  pursuant  to  §  225.28(b)(5)  of 
Regulation  Y. 

Board  of  Govemois  of  the  Federal  Reserve 
System.  October  16, 1998. 
ftobcrt  deV.  Friefwm, 
Associate  Secretary  of  the  Board. 
IFR  Doc.  98-28287  Filed  10-21-98;  8:45  ami 
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Commission  Act.  38  Stat.  721. 15  U.S.C 
46.  and  Section  2.34  of  the 
Commission's  Rules  of  Practice  (16  CFR 
2.34),  notice  is  hereby  given  that  the 
above-captioned  consent  agreements 
containing  consent  orders  to  cease  and 
desist,  having  been  filed  vrith  and 
accepted,  subject  to  final  approval,  by 
the  Commission,  have  been  placed  on 
the  public  record  for  a  period  of  sixty 
(60)  days.  The  following  Analysis  to  Aid 
Public  Comment  describes  the  terms  of 
the  consent  agreements,  and  the 
allegations  in  the  complaints.  An 
electronic  copy  of  the  full  text  of  the 
consent  agreem«it  packages  can  be 
obtained  from  the  FTC  Home  Page  (for 
October  15. 1998).  on  the  World  Wide 
Web,  at  "http-7/www.ftc.gov/os/ 
actions97.htm."  A  paper  copy  can  be 
obtained  from  the  FTC  Public  Reference 
Room,  Room  H-130,  Sixth  Street  and 
Pennsylvania  Avenue,  NW., 
Washington,  DC  20580.  either  in  person 
or  by  calling  (202)  326-3627.  Public 
comment  is  invited.  Such  comments  or 
views  will  be  considered  by  the 
Commission  and  will  be  available  for 
inspection  and  copying  at  its  principal 
office  in  accordance  with  Section 
4.9(b)(6)(ii)  of  the  Commission's  Rules 
of  Practice  (16  CFR  4.9(b)(6Xii)) 


FEDERAL  TRADE  COMMISSiON 
[Ft*  No*.  9«28ie2.  Mt3S2a,  a  0723287] 

Chrysler  Corporation,  Bozell 
Worfdvrids.  Inc..  A  Martin  Advertiaing. 
bta;  Analyaia  to  Akf  PubNc  Comment 

agency:  Federal  Trade  Commission. 
action:  Proposed  Consent  Agreements. 

summary:  The  three  consent  agreements 
in  these  matters  setUe  alleged  violations 
of  federal  taw  prohibiting  unfair  or 
deceptive  acts  or  practices  or  unfair 
methods  of  competition.  The  attached 
Analysis  to  Aid  Public  Comment 
describes  both  the  allegations  in  the 
draft  complaints  that  accompany  the 
consent  agreements  and  the  terms  of  the 
consent  orders — embodied  in  the 
consent  agreements — that  would  setUe 
these  allegations. 

DATES:  Comments  must  be  received  on 
or  before  December  21. 1998. 
ADDRESSES:  Comments  should  be 
directed  to:  FTC/Office  of  the  Secretary. 
Room  159, 6th  St.  and  Pa.  Ave..  NW., 
Wastdngton,  DC  20580. 
FOR  FURTHER  MFORMATMN  CONTACT: 
Rolando  Berrelez  or  Sally  PitoEsky.  FTC/ 
S-4429.  Washington.  EX:  20580.  (202) 
326-3211  or  326-3318. 
SUPPt^BCNTARY  NtfORMATKM:  Pursuant 
to  Section  6(f)  of  the  Federal  Trade 


Analysis  orPrepoMd  CbbubI  Order  To 
Aid  Public  Canunent 

Summary 

The  Federal  Trade  Commission  has 
accepted  separate  agreements,  subiect  to 
finalapproval,  from  Chryslw 
Corporation  ("Chrysler")  and  two 
advertising  agencies.  BozsU  Worldwide. 
Inc  ("Bozell")  and  Martin  Advertising. 
Inc..  ("Martin")  (collectively  referred  to 
as  "respondents").  Bozell  is  the 
advertising  agency  for  Chrysler,  and 
Martin  is  an  advertising  agency  for 
numerous  automobile  dealers  and 
dealer  marketing  ^oups. 

The  projHJsed  consent  orders  have 
been  placed  on  the  public  record  for 
sixty  (60)  days  for  receipt  of  comments 
by  interested  persons.  Comments 
received  during  this  pmiod  will  became 
part  of  the  public  record.  After  sixty  (60) 
days,  the  Commission  will  again  review 
the  agreements  and  the  comments 
received  and  will  decide  whether  it 
should  withdraw  from  the  agreements 
or  make  final  the  agreements'  proposed 
orders. 

The  complaints  allege  thA 
respondents  created  and  disseminated 
autombile  lease  advertisements  that 
violate  the  Federal  Trade  Commission 
Act  ("FTC  Act"),  the  Consumer  Leasing 
Act  ("CLA").  and  Regulation  M.  The 
complaint  against  Miutin  also  alleges 
that  respondent  Martin's  automobile 
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credit  advertisements  violated  the  FTC 
Act.  the  Truth  in  I^ending  Act  ("TILA"). 
and  Regulation  Z.  One  ofMartin's 
advertisements  was  a  balloon  payment 
credit  advertisement  at  issue  in  the 
Federal  Trade  Commission's 
enforcement  action  against  General 
Motors  Corporation  ("CM").  Dkt.  No.  C- 
3710. 

Section  5  of  the  FTC  Act  prohibits 
false,  misleading,  or  deceptive 
representations  or  omissions  of  material 
information  in  advertisements,  hi 
addition.  Congress  established  statutory 
disclosure  requirements  for  lease  and 
credit  advertising  under  the  CLA  and 
TILA.  respectively,  and  directed  the 
Federal  Reserve  Board  ("Board")  to 
promulgate  regulations  implementing 
such  statutes — Regulations  M  and  Z.  See 
15  U.S.C.  §§  1667-1667e;  12  CF.R.  Part 
213;  12  CF.R.  Part  226. 

L  Chrysler  and  Bozell 

A.  FTC  Act  Violations— Lease 
Advertising 

1.  Misrepresentation  of  Model 
Availability 

The  complaints  against  Chrysler  and 
Boall  allege  that  these  companies 
misrepraaant  the  vehicle  models 
available  at  the  advertised  lease  terms. 
According  to  the  complaints,  these 
respondents  represent  that  consumers 
can  lease  the  Chrysler  vehicles  fsaturad 
in  respondents'  advertisements  at  the 
laaaa  terms  prominently  stated  in  the 
•dvertisaments.  This  repraaentation  is 
fiilse.  according  to  the  complainU. 
because  the  lease  terms  apply  to 
Chrysler  models  of  lesser  value  than  the 
Chrysler  vehicles  fBatured  in  the 
advertisements.  The  complaints  allege 
that  the  fine  print  disdoeuras  in 
Chrysler  and  Bosell's  lease 
•dvertisanients.  including  but  not 
limited  to  "Limited  model  shown, 
higher"  are  inadequate  to  disclaim  m 
modify  the  repraaaotation.  The  Bosell 
complaint  also  allagas  that  Boaall.  the 
advwtiaing  agency,  knew  or  should 
have  known  that  this  repraaentation  was 
false  and  misleading  Theae  practices, 
•oooiding  to  the  complaint,  constitute 
deceptive  acts  or  practices  hi  violation 
of  Section  5(a)  of  the  FTC  Act 

2.  Failure  to  Provide  Adequate 
DIaclocuraa  in  Lease  Advertising 

The  Chrysler  and  Boxell  complaints 
also  allaga  that  raspoodenU' lease 
•dveitiaaments  represaot  that 
consumars  can  lease  the  advertised 
vehidae  at  the  terms  prominently  stated 
in  the  advertisements,  including  but  not 
limited  to  the  monthly  payment 
amount  Theae  advertiaamants  allegedly 
do  not  adaquataly  diacloaa  ««mH«««i 


terms  pertaining  to  the  lease  offers,  such 
as  the  total  amount  of  any  paymentsidue 
at  lease  inception.  The  existence  of 
these  additional  terms  would  be 
material  to  consumers  in  deciding 
whether  to  lease  the  advertised  vehicles, 
according  to  the  complaints.  The  Bozell 
complaint  alleges  that  Bozell  knew  or 
should  have  known  that  the  failure  to 
disclosure  adequately  material  terms 
was  deceptive.  These  practices, 
according  to  the  complaints,  constitute 
deceptive  acts  or  practices  in  violation 
of  Section  5(a)  of  the  FTC  Act. 

B.  CLA  and  Regulation  M  Violations 

Chrysler  and  Bozell's  lease 
advertisements  also  allegely  violate  the 
CLA  and  Regulation  M.  According  to 
the  complaints,  these  respondents'  lease 
advertisements  state  a  monthly  payment 
amount  but  fail  to  disclose  clearly  and 
conspicuously  certain  additional  terms 
required  by  the  CLA  and  Regulation  M. 
including  one  or  more  of  the  following 
terms:  that  the  transaction  advertised  is 
a  lease;  the  total  amount  due  prior  to  or 
at  consummation  or  by  delivery,  if 
delivery  occurs  after  consummation, 
and  that  such  amount:  (1)  excludes 
third-party  fises,  such  as  taxes,  licenses, 
and  registration  fees,  and  discloses  that 
fact  or  (2)  includes  third-party  fises 
based  on  a  furticular  state  or  locality 
and  discloses  that  fact  and  the  fact  that 
such  fees  may  vary  by  state  or  locality; 
whether  or  not  a  security  deposit  is 
raquired;  and  the  number,  amount,  and 
timing  of  scheduled  payments. 
According  to  the  complaints, 
respondents'  television  lease  disclosures 
are  not  clear  and  conspicuous  because 
they  appear  on  the  screen  m  very  small 
type,  for  a  very  short  duration,  and/or 
accompanied  by  background  soimds 
and  images.  The  Chrysler  and  Bozell 
complaints,  therefore,  allege  that  these 
practices  violate  Section  184  of  the  CLA. 
15  U.S.C.  S  1667c,  as  amended,  and 
Section  213.7  of  Regulation  M.  12  CF.R. 
§  213.7.  as  amended. 

n.  Martin 


A.  FTC  Act  Violations— Lease 
Advertising 

1.  Misrepresentation  of  Advertised 
Transaction 

Count  I  of  the  Martin  complaint 
alleges  that  respondent's  automobile 
lease  advertisements  represent  that 
consumers  can  purchase  the  advertised 
vehicles  by  financing  the  vehicles 
though  credit  at  the  monthly  payment 
amounts  prominently  stated  in  the 
advertisements.  This  representation  is 
false,  according  to  the  complaint, 
because  the  monthly  payment  amounts 
stated  in  respondent's  lease 


advertisements  are  components  of  lease 
offers  and  not  credit  offers.  Count  I, 
therefore,  alleges  that  respondent's 
practices  constitute  deceptive  acts  or 
practices  in  violation  of  Section  5(a)  of 
the  FTC  Act. 

2.  Misrepresentation  of  Inception  Fees 

Count  II  of  the  Martin  complaint 
alleges  that  Martin's  automobile  lease 
advertisements  represent  that  a 
particular  amount  stated  as  "down"  or 
"cash  or  trade  down"  is  the  total 
amount  consumere  must  pay  at  lease 
inception  to  lease  the  advertised 
vehicles.  According  to  the  complaint, 
this  representation  is  false  because 
consumers  must  pay  additional  fees  at 
lease  inception  beyond  the  amount 
stated  as  "down"  or  "cash  or  trade 
down,"  such  as  a  security  deposit,  first 
month's  payment,  and/or  an  acquisition 
fee.  to  lease  the  advertised  vehicles. 
Count  n  alleges  that  these  practices 
constitute  deceptive  acts  or  practices  in 
violation  of  Section  5(a)  of  the  FTC  Act. 

3.  Failure  to  Disclose  Adequately  that 
Transaction  Advertised  in  a  Lease 

Count  in  of  the  Martin  complaint 
further  alleges  that  respondent,  in  lease 
advertisements,  represents  that 
consumers  can  purchase  the  advertised 
vehicles  for  the  monthly  payment 
amounts  prominently  stated  in  the 
advertisements.  The  advertisements 
allegedly  do  not  adequately  disclose 
that  each  advertised  monthly  payment 
amount  is  a  component  of  a  lease  offier. 
The  complaint  alleges  that  the  existence 
of  this  additional  information  would  be 
material  to  consumera  in  deciding 
whether  to  visit  the  dealership  named  in 
the  advertisements  and/or  whether  to 
lease  or  purchase  an  automobile  from 
the  dealership.  Count  in,  therefore, 
alleges  that  the  failure  to  disclose 
adequately  this  additional  information, 
in  light  of  the  representation  made.  was. 
and  is.  a  deceptive  practice  in  violation 
of  Section  5  of  the  FTC  Act. 

4.  Failure  to  Disclose  Adequately 
Inception  Fees 

Count  IV  of  the  Martin  complaint 
alleges  that  Martin  represents  in  lease 
advertisements  that  consumers  can  lease 
the  advertised  vehicles  at  the  terms 
prominently  stated  in  the 
advertisements,  including  but  not 
necessarily  limited  to  the  monthly 
pa)nment  amoimt  and/or  amoimt  stated 
as  "down"  or  "cash  or  trade  down." 
Like  the  Chrysler  and  Bozell 
complaints,  the  Martin  complaint  - 
alleges  that  Martin's  lease 
advertisements  do  not  adeauately 
disclose  additional  material  terms 
pertaining  to  the  lease,  such  as  the  total 


Federal  Register / Vol.  63.  No.  204 / Thursday.  October  22.  1998 /Notices 


56651 


amount  due  at  lease  inception.  The 
failure  to  disclose  these  additional 
terms,  according  to  the  complaint,  was, 
and  is,  a  deceptive  practice  in  violation 
of  the  FTC  Act. 

The  complaint  alleges  that  Martin 
knew  or  should  have  known  that  the 
alleged  misrepresentations  and  failure 
to  disclose  adequately  material  terms 
was,  and  is  deceptive.  These  practices, 
according  to  the  complaint,  constitute 
deceptive  acts  or  practices  in  violation 
of  Section  5(a)  of  the  FTC  Act. 

B.  CLA  and  Regulation  M  Violations 

Count  V  of  the  Martin  complaint 
alleges  that  respondent  Martin's  lease 
advertisements  state  a  monthly  payment 
amount,  the  number  of  required 
payments,  and/or  an  amount  "down." 
Respondent  Martin's  advertisements, 
however,  allegedly  omit  or  fail  to  clearly 
and  conspicuously  disclose  certain 
additional  terms  required  by  the  CLA 
and  Regulation  M.  Martin's  radio  lease 
advertisements,  for  example,  allegedly 
contain  none  of  the  required  lease 
disclosures  or  rapidly  state  the 
disclosures  at  the  end  of  the 
advertisements.  The  complaint, 
therefore,  alleges  that  respondent 
Martin's  failiue  to  disclose  lease  terms 
in  a  clear  and  conspicuous  manner 
violates  the  CLA  and  Regulation  M. 

C.  FTC  Act  Violations — Credit 
Advertising 

1.  Misrepresentation  in  Credit 
Advertising 

Count  VI  of  the  Martin  complaint 
further  alleges  that  respondent  Martin's 
credit  advertisements  represent  that 
consumers  can  purchase  the  advertised 
vehicles  at  the  terms  prominently  stated 
in  the  ad,  such  as  a  low  monthly 
paym«it  and/or  a  low  amount  "down." 
This  representation  is  false,  according  to 
the  complaint,  because  consumers  must 
also  pay  a  final  balloon  pajrment  of 
several  thousand  doUare.  in  addition  to 
the  monthly  payment  and/or  amount 
down,  to  purchase  the  advertised 
vehicles.  The  complaint  alleges  that 
Martin  knew  or  should  have  known  that 
this  representation  was  false  or 
misleading.  Accordingly,  Count  VI 
alleges  that  these  practices  dilate 
Section  5(a)  of  the  FTC  Act. 

2.  Failure  to  Disclose  Adequately  in 
Qedit  Advertising 

Coimt  Vn  of  the  Martin  complaint 
alleges  that  Martin  knew  or  should  have 
known  that  the  failure  to  disclose 
adequately  in  its  credit  advertisements 
additional  terms  pertaining  to  the  credit 
offer,  including  the  existence  of  a  final 
ballon  payment  of  several  thousand 
dollars  and  the  annual  percentage  rate. 


was  deceptive.  These  practices, 
according  to  the  complaint,  constitute 
deceptive  acts  or  practices  in  violation 
of  Section  5(a)  of  the  FTC  Act. 

D,  TILA  and  Regulation  Z  Violations 

1.  Failure  to  State  Rate  of  Finance 
Charge  as  Annual  Percentage  Rate 

The  Martin  complaint  alleges  in 
Count  Vin  that  respondent  Martin's 
credit  advertisements  state  a  rate  of 
finance  charge  without  stating  the  rate 
as  an  "annual  percentage  rate."  using 
that  term  or  the  abbreviation  "APR." 
According  to  the  complaint,  these 
practices  constitute  a  violation  of 
Section  144  and  107  of  the  TILA.  15 
U.S.C.  §§  1664  and  1606,  respectively, 
and  Sections  226.24(b)  and  226.22  of 
Regulation  Z.  12  CF.R.  §  226.24(b)  and 
226.22.  respectively. 

2.  Failure  to  Disclose  Required 
Information  Clearly  and  Conspicuously 

The  complaint  further  alleges  in 
Count  IX  that  Martin's  credit 
advertisements  fail  to  disclose  required 
credit  terms  in  a  clear  and  conspicuous 
manner,  as  required  by  the  TILA  and 
Regulation  Z.  According  to  the 
complaint,  respondent's  televeision 
advertisements  contain  credit 
disclosures  that  are  not  clear  and 
conspicuous  because  they  appear  on  the 
screen  in  small  type,  against  a 
background  of  similar  shade,  for  a  very 
short  duration,  and/or  over  a  moving 
background.  Tlie  complaint,  therefore, 
alleges  that  these  practices  violate 
Section  144  of  the  TILA,  15  U.S.C. 
§  1664.  as  amended,  and  Section 
226.24(c)  of  Regulation  Z,  12  CF.R. 
§  226.24(c).  as  amended. 

m.  Proposed  Consent  Orders 

The  proposed  consent  orders  contain 
provisions  designed  to  remedy  the 
violations  charged  and  to  prevent 
respondents  from  engaging  in  similar 
acts  and  practices  in  the  future. 
Specifically,  subparagraph  I.A.  of  the 
Chrysler  and  Bozell  proposed  orders 
prohibits  these  respondents  form 
misrepresenting  the  vehicle  model(s) 
availaole  to  consumers  in  connection 
with  any  advertised  lease  offer. 
Subparagraph  I.A.  of  the  proposed 
Martin  order  prohibits  Martin,  in  any 
motor  vehicle  lease  advertisement,  from 
misrepresenting  that  any  advertised 
lease  terms  pertain  to  a  cash  or  credit 
offer. 

Subparagraph  LB.  of  the  proposed 
orders  prohibits  respondents  from 
misrepresenting  the  total  amount  due  at 
lease  signing  or  delivery,  the  amount 
down,  and/or  the  downpajrment, 
capitalized  cost  reduction,  or  other 
amount  that  reduces  the  capitalized  cost 


of  the  vehicle  (or  that  no  such  amount 
is  required).  Additionally,  subparagraph 
I.e.  of  the  proposed  orders  prohibits 
respondents,  in  any  motor  vehicle  lease 
advertisement,  from  making  any 
reference  to  any  charge  that  is  part  of 
the  total  amount  due  at  lease  signing  or 
delivery  or  that  no  such  amount  is  due. 
not  including  a  statement  of  the 
periodic  payment,  more  prominentiy 
than  the  disclosure  of  the  total  amoimt 
due  at  lease  inception.  The 
"prominence"  requirement  prt^ibits 
respondents  from  running  deceptive 
advertisements  that  highlight  low 
amounts  "down,"  with  inadequate 
disclosures  of  actual  total  inception 
fees.  This  "prominence"  requirement 
for  lease  inception  fees  also  is  found  in 
Regulation  M. 

Moreover,  subparagraph  LD.  of  the 
proposed  orders  prohibits  respondents, 
in  any  motor  vehicle  lease 
advertisement,  form  stating  the  amount 
of  any  payment,  or  that  any  or  not  initial 
payment  is  required  at  consummation  of 
the  lease,  unless  the  advertisement  also 
states,  clearly  and  conspicuously,  all  of 
the  terms  required  by  Regulation  M,  as 
follows:  (1)  that  the  transaction 
advertised  is  a  lease;  (2)  the  total 
amount  due  at  lease  signing  or  delivery; 
(3)  whether  or  not  a  security  deposit  is 
required;  (4)  the  number,  amount,  and 
timing  of  scheduled  payments;  and  (5) 
that  an  extra  charge  may  be  imposed  at 
the  end  of  the  lease  term  where  the 
Uability  of  the  consumer  at  lease  end  is 
based  on  the  anticipated  residual  value 
of  the  vehicle. 

Subparagraph  n.A  of  the  proposed 
Martin  order  prt^ibits  respondent 
Martin,  in  any  closed-end  credit 
advertisement  involving  motor  vehicles, 
from  misrepresenting  the  existence  and 
amoimt  of  any  balloon  pa)rment  or  the 
annual  percentage  rate;  subparagraph 
n.B  also  prohibits  respondent  Martin 
from  stating  the  amount  of  any  payment, 
including  but  not  limited  to  any 
monthly  payment,  in  any  motor  vehicle 
closed-end  credit  advertisement  unless 
the  amount  of  any  balloon  payment  is 
disclosed  prominentiy  and  in  close 
proximity  to  the  most  prominent  of  the 
above  statements. 

Furthermore,  subparagraph  n.C  of  the 
proposed  Martin  order  also  enjoins 
respondent  from  stating  a  rate  of  finance 
charge  without  stating  the  rate  as  an 
"annual  percentage  rate"  or  using  the 
abbreviation  "APR".  Additionally, 
subparagraph  n  J)  of  the  proposed 
Martin  order  enjoins  respondent  from 
disseminating  motor  vehicle  closed-end 
credit  advertisements  that  state  the 
amount  or  percentage  of  any 
downpayment.  the  number  of  pajrments 
or  period  of  repayment,  the  amount  of 
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any  periodic  payment,  including  but  not 
limited  to  the  monthly  payment,  or  the 
amount  of  any  finance  charge  without 
disclosing,  clearly  and  conspicuously, 
all  of  the  terms  required  by  Regulation 
Z.  as  follows:  (1)  the  amount  or 
percentage  of  the  downpayment;  (2)  the 
terms  of  repayment,  including  but  not 
limited  to  the  amount  of  any  balloon 
payment;  and  (3)  the  correct  aiuiual 
percentage  rate,  using  that  term  or  the 
abbreviation  "APR."  as  defined  in 
Regulation  Z  and  the  Official  Staff 
Commentary  to  Regulation  Z.  If  the 
annual  percentage  rate  may  be  increased 
after  consummation  of  the  credit 
transaction,  that  fact  must  also  be 
clearly  and  conspicuously  disclosed. 

The  information  required  by 
subparagraphs  I.D.  (lease 
advertisements)  and  II.D  (credit 
advertisements)  of  the  proposed  orders 
must  be  disclosed  "clearly  and 
conspicuously"  as  defined  in  the 
proposed  orders.  The  "clear  and 
conspicuous"  definition  requires 
respondents  to  present  such  lease  or 
credit  in  formation  .as  applicable,  within 
the  advertisement  in  a  manner  that  is 
readable  (or  audible)  and 
understandable  to  a  reasonable 
consumer.  This  definition  is  consistent 
with  the  "cleer  and  conspicuous" 
requirement  for  advertising  disclosures 
in  Regulation  M  and  Regulation  Z  that 
require  disclosure  that  consumers  can 
see  and  reed  (or  hear)  and  comprehend. 
Is  is  also  consistent  with  prior 
Commission  orders  and  statements 
interpreting  Section  5  to  require  that 
advertising  disclosures  be  readable  (or 
audible)  and  understandable  to 
reasonable  consumers. 

The  piupose  of  this  analysis  is  to 
facilitate  public  comment  on  the 
proposed  orders.  It  is  not  intended  to 
constitute  an  official  interpretation  of 
the  agreements  and  proposed  orders  or 
to  modify  in  any  way  their  terms. 

By  direction  of  the  Commission. 
Donald  S.  dark. 
Secretary. 
IFR  Doc.  98-28400  Filed  10-21-98:  8:45  am] 


FEDERAL  TRADE  COMMISSION 
[File  Na  9610161] 

Lafarg*  Corporation;  Analyaia  to  Aid 
PiMie  Commant 

AQENCY:  Federal  Trade  Commission. 
ACTION:  Proposed  Consent  Agreement. 

SUMMARY:  The  consent  agreement  in  this 
diatter  settles  alleged  violations  of 
federal  law  prohibiting  unfair  or 


deceptive  acts  or  practices  or  unfair 
methods  of  competition.  The  attached 
Analysis  to  Aid  Public  Comment 
describes  both  the  allegations  in  the 
draft  complaint  that  accompanies  the 
consent  agreement  and  the  terms  of  the 
consent  order — embodied  in  the  consent 
agreement — that  would  settle  these 
allegations. 

DATES:  Comments  must  be  received  on 
or  before  December  21. 1998. 
ADOncsscs:  Comments  should  be 
directed  to:  FTC/Office  of  the  Secretary. 
Room  159,  6th  St.  and  Pa.  Ave..  NW. 
Washington.  DC  20580. 
FOR  FURTHER  INFORMATION  CONTACT: 
Joe  Lipinsky  or  Patricia  Hensley.  Seattle 
Regional  Omce.  Federal  Trade 
Commission.  915  Second  Avenue.  Suite 
2896.  Seattle,  WA.  98174.  (206)  220- 
6350. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  Section  6(f)  of  the  Federal  Trade 
Commission  Act.  38  Stat  721. 15  U.S.C 
46  and  Section  2.34  of  the  Commission's 
Rules  of  Practice  (16  CFR  2.34).  notice 
is  hereby  given  that  the  above-captioned 
consent  agreement  containing  a  consent 
order  to  cease  and  desist,  having  been 
filed  with  and  accepted,  subject  to  final 
approval,  by  the  Commission,  has  been 
placed  on  the  public  record  for  a  period 
of  sixty  (60)  days.  The  following 
Analysis  to  Aid  PubUc  Comment 
describes  the  terms  of  the  consent 
agreement,  and  the  allegations  in  the 
complaint.  An  electronic  copy  of  the 
full  text  of  the  consent  agreement 
package  can  be  obtained  6t>m  the  FTC 
Home  Page  (for  October  16. 1998).  on 
the  World  Wide  Web.  at  "http:// 
www.ftc.gov/o8/actions97.htm."  A 
paper  copy  can  be  obtained  from  the 
FTC  Public  Reference  Room,  Room  H— 
130,  Sixth  Street  and  Pennsylvania 
Avenue.  NW.  Washington.  DC  20580. 
either  in  person  or  by  calling  (202)  326- 
3627.  Public  comment  is  invited.  Such 
comments  or  views  will  be  considered 
by  the  Commission  and  will  be  available 
for  inspection  and  copying  at  its 
principal  office  in  accordance  with 
Section  4.9(b)(6)(ii)  of  the  Commission's 
Rules  of  Practice  (16  CFR  4.9(b)(6)(ii)). 

Analysis  to  Aid  Public  Comment  on  the 
Proposed  Consent  Order 

The  Federal  Trade  Commission 
("Commission")  has  accepted  for  public 
comment  an  agreement  containing  a 
proposed  Consent  Order  from  Lafarge, 
S.A.,  and  Lafarge  Corporation 
(collectively  "Lafarge"),  which  is 
designed  to  remedy  the  anticompetitive 
effects  resulting  fivm  Lafarge's 
acquisition  of  Holnam,  Inc.'s 
("Holnam"),  Seattle  Washington, 
cement  plant  and  related  assets.  Under 


the  terms  of  the  consent  agreement. 
Lafarge's  purchase  price  for  Holnam 's 
assets  cannot  be  affected  by  the  quantity 
of  cement  produced  or  sold  by  Lafarge 
in  any  mancet  in  the  states  of 
Washington  or  Oregon. 

The  agreement  containing  the 
proposed  Consent  Order  has  been 
placed  on  the  public  record  for  60  days 
so  that  the  Commission  may  receive 
comments  from  interested  persons. 
Comments  received  during  this  period 
will  become  part  of  the  pubUc  record. 
After  60  days,  the  Commission  will 
again  review  the  proposed  Consent 
Chder  and  the  comments  received,  and 
will  decide  whether  it  should  withdraw 
from  the  proposed  Consent  Order  or 
make  final  the  proposed  Order. 

On  February  4, 1998,  Lafarge  and 
Holnam  signed  a  Letter  of  Intent  setting 
out  the  principal  elements  of  a  proposed 
transaction,  whereby  Lafarge  would 
acquire  Holnam 's  Seattle  cement  plant 
and  related  assets.  According  to  the 
Commission's  draft  complaint  that  the 
Commission  intends  to  issue,  the 
acquisition,  if  consummated,  may 
substantially  lessen  competition  in  the 
Portland  cement  market  in  the  Puget 
Sound  area  of  the  state  of  Washington, 
and  would  violate  Section  7  of  the 
Clayton  Act.  as  amended,  15  U.S.C.  18. 
and  Section  5  of  the  Federal  Trade 
Commission  Act.  as  amended.  15  U.S.C 
45. 

Lafarge  and  Holnam.  along  with  Lone 
Star  Northwest,  Ash  Grove  Gsment 
Company  and  CBR  Cement  Corp..  sell 
Portland  cement  in  the  Puget  Sound 
area.  Portland  cement,  the  essential 
binding  ingredient  in  concrete,  is  a 
construction  raw  material  that  users  mix 
with  water  and  aggregates  (crushed 
stone,  sand,  or  gravel)  to  form  concrete. 
Portland  cement  is  a  closely  controlled 
chemical  combination  of  calcium 
(normally  fit>m  limestone),  silicon, 
aluminum,  iron  and  small  amounts  of 
other  ingredients.  It  is  made  by 
quarrying,  crushing  and  grinding  the 
raw  materials,  burning  them  in  huge 
kilns  at  extremely  high  temperatures 
and  grinding  the  resulting  marble-size 
pellets  (called  "clinker")  with  gypsum 
into  an  extremely  fine,  usually  gray, 
powder.  Portland  cement  produced  by 
one  manufacturer  is  virtually 
indistinguishable  from  that 
manufactured  by  another. 

The  Puget  Sound  area  of  the  state  of 
Washington  consists  of  the  portion  of 
Washington  state  south  from  the 
Canadian  border  to  the  area  just  south 
of  the  state  capital  of  Olympia  (roughly 
halfway  between  Seattle  and  Portland. 
Oregon)  and  east  from  the  Pacific  Ocean 
to  the  Cascade  mountains,  plus  two 
adjacent  counties  just  east  of  the 
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Cascade  Moimtains.  Its  commercial 
center  is  the  dty  of  Seattle.  The  counties 
in  this  maricet  west  of  the  Cascades  are 
Clallum,  Grays  Harbor.  Island.  Jefferson. 
King,  Kitsap.  Mason.  Pierce.  San  Juan. 
Skagit.  Snohomish.  Thurston  and 
Whatcom,  and  the  two  counties  east  of 
the  Cascade  mountains  are  Chelan  and 
Kittitas. 

Absent  the  proposed  acquisition. 
Holnam  would  likely  have  increased  the 
amount  of  cement  it  supplied  to  the 
Puget  Sound  market,  which  would 
likely  have  resulted  in  a  decrease  in  the 
price  of  cement.  As  originally 
structured,  the  proposed  acquisition 
would  likely  have  prevented  this 
increase  in  supply  because  it  contained 
a  contractual  provision  that  imposed  a 
significant  cost  penalty  on  Lafarge  for 
quantities  of  cement  produced  at  the 
Holnam  cement  plant  in  excess  of  85% 
of  the  plant's  capacity.  The  proposed 
acquisition  thus  would  have  given 
Laluge  the  incentive  to  restrict  the 
output  of  cement  at  the  Holnam  plant  in 
order  to  avoid  the  additional  ocmtractual 
cost  This  would  have  prevented  any 
increase  in  the  supply  of  cement  to  the 
market  and  thus  avoided  the  expected 
price  decrease. 

The  proposed  Consent  Order  would 
elindnate  the  contractual  penalty 
provision.  Therefiore,  Laiu]ge  would  no 
longer  have  this  imxntive  to  limit  the 
amount  of  cement  that  it  supplies  to  the 
Puget  Sound  area  portland  cement 
nuiricet 

By  accepting  the  proposed  Qmsent 
Order,  the  Commission  antidpetes  that 
the  ocHnpetitive  problems  alleged  in  the 
draft  complaint  vrill  be  resolved.  The 
purpose  of  this  analysis  is  to  aid  public 
comment  on  the  proposed  Order.  It  is 
not  intended  to  oonrtitute  an  official 
interpretation  of  the  agreemoit  and 
proposed  Order  or  to  modify  in  any  way 
their  terms. 

By  dinctioD  of  the  Commission. 
DauUCIarii. 
Secretary. 
(FR  Doc.  98-28399  Filed  10-21-08;  8:45  am] 
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SubmlMlon  for  OMB^ 
Cofmnant  Raquaat  BnlMad 


summary:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35).  the  Office  of 
Acquisition  PoUcy  has  submitted  to  the 
Office  of  Management  and  Budget 
(OMB)  a  request  to  review  and  approve 
an  extension  of  a  previously  approved 
informati<m  collection  requirement 
entided  Market  Research  Questioimaire. 

DATES:  Comment  Due  Date:  December 
21. 1998. 

ADDRESSES:  Addittmal  omunents 
regarding  this  burden  estimate  or  any 
other  aspect  of  this  collection  of 
infocmation.  including  suggestions  for 
reducing  this  burden,  should  be 
submitted  to:  Marjorie  Ashby,  General 
Services  Administration  (MVP),  1800  F 
Stieet  NW.  Washington.  DC  20405. 

FOR  FURTHER  SronMATION  CONTACT: 

Thomas  Bacon.  Federal  Supply  Service 
on  (703) 305-6573. 

SUPPLBiENTARV  IffORMATION: 


The  GSA  is  requesting  the  Office  of 
Management  and  Budget  (CA4B)  to 
review  and  approve  information 
collection.  3090-0259  conoeming 
Mariwt  Research  Questionnaire.  The 
Market  Research  Questionnaires  are 
used  to  gather  information  that  is 
necessary  to  develop  and/or  revise 
Federal  specifications  and  other 
purdiase  descritions. 

B.  Animal  SqiortiBg  BordcB 

Resptmdents:  25;  annual  responses: 
25;  average  hours  per  response:  2.4; 
burden  hours:  60. 

Copy  of  Proposal 

A  copy  of  this  proposal  may  be 
obtained  from  the  GSA  Acquisition 
Policy  Division  (MVP).  Room  4011.  GSA 
BuilcUng,  1800  F  Street  NW, 
WasUngton,  DC  20405,  or  by 
telephoning  (202)  501-3822.  or  by 
{axing  your  request  to  (202)  501-3341. 

DstMi:  CXtober  IS.  1996. 
IdaM.lMad. 

Deputy  Associate  AdBninistrator.  Office  of 
Acquisition  Policy. 
(FR  Doc.  98-28355  niad  10-21-M;  8:45  am] 


DEPARTMBIT  OF  HEALTH  AND 
HUMAN  9ERVICES 

Offloaoftha 


r.  Federal  Supply  Service.  GSA. 
ACTION:  Notice  of  request  for  an 
extensiao  to  a  previously  approved 
OMB  Clearance  (3090-0259). 


Submltlad  to  flw  ORlca  Of 
and  Budget  (OMB) 

In  compliance  %nth  the  requirements 
of  section  3506(cK2NA)  of  the 
Paperwork  Reduction  Act  of  1995.  the 
Department  of  Health  and  Human 
Services  (DHHS).  has  submitled  to  the 
Office  of  Managemmt  and  Budget 
[OMB]  the  following  request  far 
emergency  review.  We  are  requesting  an 
emergency  review  because  the 
collection  of  this  infocmation  is  needed 
prior  to  the  expiration  of  the  normal 
time  limits  under  OMB's  regulations  at 
5  CFR  part  1320  and  is  essential  to  the 
mission  of  the  Department  The 
Balanced  Budget  Act  of  1997  authwizad 
the  D^Mitment  of  Labor  (DoL)  to 
implement  a  new  grant  program  to  fund 
state  tad  local  eCfocts  to  get  the  hardest- 
to-serve  welfare  recipients  into 
employment  The  statute  dirscts  the 
Secretary  of  the  Department  of  Health 
and  Human  Services,  in  consultation 
with  the  Secretary  of  Labor  and  the 
Secretary  of  Housing  and  Urban 
Development  to  devriop  a  plan  to 
evaluate  how  Wel£u»4o-Wack  (WtW) 
grants  to  states  and  tribes  have  been 
used  An  interim  evaluation  report  is 
due  to  Congress  by  January  1. 1999.  and 
a  final  report  is  due  by  January  1. 2001. 

DoL  announced  the  first  WtW 
competitive  grants  in  May.  The  first 
fonnula  grant  funds  were  distributed  to 
states  in  February.  Once  fonnula  grant 
funds  are  awarded  by  DoL.  states 
require  additional  time  to  distribute 
fimds  to  substate  operating  entities. 
Since  the  WtW  (Hogram  operaton  have 
not  had  the  WtW  funds  very  long,  it 
would  not  be  feasible  to  ooUect  ^ 
hff  HiM>  information  before  fall  1996. 
Follonving  the  nonnal  clearance 
procedures  would  cause  the  statutory 
d<«edli"«  of  January  1. 1999  to  be 
missed. 

Without  emergency  approval  of  the 
proposed  infocmation  coUections 
desoibed  below,  the  Department  could 
not  submit  to  Congress  by  January  1. 
1999  the  interim  evaluation  repoct  for 
the  WeUue-to-wock  grant  program,  as 
required  by  the  Balanced  Bu<^  Act  of 
1907. 

DHHS  is  requesting  that  OMB  grant 
emergency  approval  by  October  26. 
1998  for  180  days. 

Thle  and  Description  of  bifoanation 
Collection:  Multi-site  Evaluation  of  the 
WeUue-to-Woric  Grants  Program— 
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NEW — ^As  required  by  the  Balanced 
Budget  Act  of  1997,  DHHS  is  plaimiiig 
a  four-year  project  to  evaluate  the 
efliectiveneas  of  weUare-to-woiic 
initiatives  undertaken  though 
competitive  and  formula  grants  awarded 
by  the  U.S.  Department  ofLabor.  DHHS' 
QfBce  of  the  Assistant  Secretary  for 
Planning  and  Evaluation,  in  conjunction 
with  DoL  and  the  U.S.  Department  of 
Housing  and  Urban  Development 
(HUD),  has  designed  an  evaluation  that 
will  involve  several  rounds  of  data 
collection  for  grantees  and  grant 
program  participants.  The  information 
collection  instnunents  in  this  request 
for  OMB  approval  consist  of  an  all- 
grantee  mail  survey  to  gather  baseline 
program  information,  and  a  protocol  for 
conducting  35  site  visits  to  gather  more 
detailed  preliminary  information. 
Respondents:  State  and  Local 
Governments.  Businesses  or  Other  For- 
profit  Organizations,  Not-for-profit 
Institutions:  Burden  Information  for  the 
Mail  Survey — Number  of  Respondents: 
548;  Number  of  Responses  per 
Respondent:  one;  Avmxige  Burden  pa- 
Response:  .95  hours;  Total  Burden  for 
Mail  Suivey:  521  hours —  Burden 
Information  for  the  Site  Visits— Nuinber 
of  Respondents:  280;  Number  of 
Responses  per  Respondent:  one; 
Average  Burden  per  Response:  1  hour; 
Total  Burden  of  Site  Visits:  280  hours. 
Total  Burden:  801  hours. 

To  request  more  information  or  a  copy 
of  the  proposed  data  collection,  please 
contact  Alana  Landey  on  202-401-6636. 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  acciiracy  of  the 
agency's  estimate  of  the  burden  of  the 
propcmd  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility  and 
clarity  of  the  information  to  b» 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology. 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be 
immediately  sent  directly  to  the  OMB 
Desk  Officer  designated  at  the  following 
address:  OMB  Human  Resources  and 
Housing  Branch,  Attention:  Allison 
Eydt,  New  Executive  Office  Building, 
Room  10235,  Washington,  DC  20503. 
Comments  may  be  CsmkI  to  Ms.  Eydt  at 
202-395-5167. 

Please  send  a  copy  of  your  comments 
to  Cynthia  Agens  Bauer,  OS  Reports 
Clearance  Officer,  Room  503H. 


Humphrey  Building.  200  Independence 
Avenue  SW,  Washington,  DC,  20201. 

Dated:  October  14. 1998. 
DnBtaP.WiUiams. 
Deputy  Assistant  Secretary,  Budget. 
(PR  Doc  98-28346  Filed  10-21-98;  8:45  am) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

C«ntw»  tor  DisMM  Control  and 
Pravontion 

PNFO-0»-01] 

Propo— d  Data  CoUoctlona  Sutmittad 
for  Public  CoHNnant  and 
Racommandatlona 

In  compliance  with  the  requirement 
of  Section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995  for 
opportimity  for  public  comment  on 
proposed  data  collection  projects,  the 
Centers  for  Disease  Control  and 
Prevention  (CDC)  will  publish  periodic 
summaries  of  proposed  projects.  To 
request  more  information  on  the 
proposed  projects  or  to  obtain  a  copy  of 
the  data  collection  plans  and 
instruments,  call  the  CDC  Reports 
Clearance  Officer  on  (404)  639-7090. 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
for  other  forms  of  information 
technology.  Send  comments  to  Seleda 
Ferryman.  CDC  Assistant  Reports 
Clearance  Officer.  1600  Cliiton  Road. 
MS-D24,  Atlanta,  GA  30333.  Written 
comments  should  be  received  within  60 
days  of  this  notice. 

1.  Propoaed  Project 

The  State  and  Local  Area  Inteffoted 
Telephone  Survey  (SLAITS}—{0920- 
04O6)-Revision— The  National  Center  for 
Health  Statistics,  (NCHS)  is  planning  to 
expand  from  the  short  term  pilot  study 
phase  to  a  long  term  integrated  and 
coordinated  survey  system  designed  to 
collect  needed  health  and  welfare  data 
at  the  state  and  local  levels.  Using  the 
random-digit-dialing  sampling  frame 
from  the  ongoing  National 
Immunization  Survey  (NIS)  and 


Computer  Assisted  Telephone 
Interviewing  (CATI).  the  State  and  Local 
Area  Integrated  Telephone  Survey 
(SLATTS)  can  quickly  collect  and 
produce  data  to  monitor  health  status, 
child  and  family  well-being,  health  care 
utilization,  access  to  care,  program 
participation,  and  changes  in  health 
care  coverage  at  the  state  and  local 
levels.  These  efforto  are  conducted  in 
cooperation  with  state  and  local 
officials.  SLATTS  offers  a  centrally 
administered  data  collection  mechanism 
with  standardized  questionnaires  and 
quality  control  measures  which  allow 
comparability  of  estimates  between 
states,  over  time,  and  %vith  national  data. 
As  demonstrated  in  the  pilot  study 
phase,  SLATTS  is  designed  to  allow  for 
oversampling  of  population  subdomains 
and  to  meet  federal,  state  and  local 
needs  for  subnational  estimates  which 
are  compatible  with  national  data. 

Questionnaire  content  is  drawn  from 
existing  stirveys  such  as  the  National 
Health  Interview  Survey  (NHIS).  the 
National  Health  and  Nutrition 
Examination  Survey  (NHANES),  the 
Current  Population  Survey  (CPS),  the 
Survey  of  Income  and  Program 
Participation  (SIPP).  the  National 
Household  Education  Survey,  and  the 
National  Suivey  of  America's  Families, 
as  well  as  the  three  questionnaire 
modules  that  wen  developed  for 
SLATTS  during  the  pilot  study  phase. 
These  modules  include  Health,  Child 
Weil-Being  and  Welfere.  and  Qiilcfren's 
Health  Insurance  and  Health  Care 
Utilization. 

The  strat^y  of  building  on  ~~^ 

established  survey  systems  provides 
several  advantages.  It  is  less  costly  than 
establishing  a  new  system;  the  proposed 
questions  have  been  thoroughly  tested; 
and  implementation  can  occur  rapidly. 
Basing  SLATTS  on  questions  from  the 
NHIS,  CPS,  and  other  national  in-person 
surveys  will  allow  for  comparisons  with 
national  data.  In  addition,  the  quality  of 
the  estimates  developed  from  the 
telephone  survey  can  be  improved  with 
adjustmenta  for  households  without 
telephones  using  health  and  socio- 
demographic  information  from 
telephone  and  non  telephone 
households  from  the  NHIS  and  other  in> 
person  surveys. 

Funding  for  SLATTS  is  being  sought 
through  a  variety  of  mechanisms 
including  Foundation  granta.  State 
collaborations,  and  federal 
appropriation  and  evaluation  monies. 
Tlie  level  of  implementation  will 
depend  on  the  amoimt  of  funding 
received  and  can  be  expanded  as 
funding  permita.  Questionnaire  modules 
will  be  compiled  to  address  the  data 
needs  of  interest  to  the  federal,  state  or 
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local  funding  agency  or  organization. 


The  total  cost  to  respondents  is 
estimated  at  $463,500. 


Respondents 


Noninstitutionalized  household  population  in  50  States  and  D.C 

Pretest  modules - 

Total 


Numt>er  of  re- 
spondents 


102.000 
900 


Number  of  re- 
sponses/re- 
spondents 


Average  bur- 
den/response 
in  hrs.) 


0.30 
0.30 


Total  burden 
(in  hrs.) 


30.600 

300 

30.900 


2.  The  National  Health  and  Nutrition 
Examination  Survey  (NHANES)— (0920- 
0237}— Revision — ^The  National  Center 
for  Health  Statistics  (NCHS).  The 
National  Health  and  Nutrition 
Examination  Survey  (NHANES)  has 
been  conducted  periodically  since  1970 
by  NCHS.  NHANES  will  begin  again  in 
February  1999  and  will  be  conducted  on 
a  continuous,  rather  than  periodic,  basis 
from  that  point  on.  The  plan  is  to 
sample  about  5,000  persons  annually. 
"They  will  receive  an  interview  and  a 
physical  examination.  A  dress  rehearsal 
of  555  sample  persons  is  needed  to  test 
computer-assisted  personal  interviews 
(including  translations  into  Spanish), 
examination  protocols,  automated 
computer  systems  and  quality  control 
procedures.  Participation  in  the  dress 
rehearsal  and  main  siuvey  will  be 
completely  voluntary  and  confidential. 

NHANES  programs  produce 
descriptive  statistics  which  measure  the 
health  and  nutrition  status  of  the 
general  population.  Through  the  use  of 


questionnaires,  physical  examinations, 
and  laboratory  tests,  NHANES  studies 
the  relationship  between  diet,  nutrition 
and  health  in  a  representative  sample  of 
the  United  States.  NHANES  monitors 
the  prevalence  of  chronic  conditions 
and  risk  factors  related  to  health  such  as 
coronary  heart  disease,  arthritis, 
osteoporosis,  pulmonary  and  infectious 
diseases,  diabetes,  high  blood  pressure, 
high  cholesterol,  obesity,  smoking,  drug 
and  alcohol  use,  environmental 
exposures,  and  diet.  NHANES  data  are 
used  to  establish  the  norms  for  the 
general  population  against  which  health 
care  providers  can  compare  such  patient 
characteristics  as  height,  weight,  and 
nutrient  levels  in  the  blood.  Data  from 
NHANES  can  be  conq>ared  to  those 
from  previous  surveys  to  monitor 
changes  in  the  health  of  the  U.S. 
population.  NHANES  will  also  establish 
a  national  probability  sample  of  genetic 
material  for  future  genetic  research  for 
Susceptibility  to  disease. 


Burden  category 


1.  Scresning  interview  only •• — 

2.  Screener  and  household  interviews  only 

2.  Screener,  household,  and  SP  interviews  only 

3.  Saeener.  household,  and  SP  interviews  and  primary  MEC  exam  only  

4.  Screener,  household,  and  SP  interviews,  primary  MEC  exam  and  fu« 
MEC  replicate  exam 

5.  Screener.  household,  and  SP  interviews,  MEC  exam  and  dietary  replcate 
interview  only  (5%  ♦optional  15%) 

6.  Home  exam - — — 

7.  Telephone  follow-up  ol  elderty  -option ~ 

Total 


NumlMr  of  re- 
spondents 


40,401 
2,130 
3.196 

15.771 

789 

3.156 

213 

3.501 


Users  of  NHANES  data  include 
Congress;  the  World  Health 
Organization;  Federal  agencies  such  as 
NIH,  EPA,  and  USDA;  private  groups 
such  as  the  American  Heart  Association; 
schools  of  public  health:  private 
businesses:  individual  practitioners:  and 
administrators.  NHANES  data  are  used 
to  establish,  monitor,  and  evaluate 
recommended  dietary  allowances.  foo(l 
fortification  policies,  programs  to  limit 
environmental  exposures,  immunization 
guidelines  and  health  education  and 
disease  prevention  programs.  Approval 
was  received  on  5/29/98  for  only  a  pilot 
test  of  the  revised  survey — ^without  the 
genetic  research  component.  This 
submission  requests  three  year  approval 
for  the  dress  rehearsal  and  the  hill 
stirvey,  including  all  componenta. 

The  survey  description,  contents,  and 
uses  are  the  same  as  those  in  the 
'Federal  Register  notice  for  the  pilot  test. 
The  total  cost  to  respondents  for  the 
period  covered  by  this  notice  is 
estimated  at  $1,889,440. 


r^umberof 
responses/ 
respondent 


Average 

tNjrden/ 

response  (tn 

hrs.) 


0.167 
0.434 
1.100 
6.613 

11.613 

8.363 

2.700 

•  0.750 


Told  burden 
(hours) 


6,747 

924 

3.518 

104,294 

9.163 

26,394 

575 

2.626 

154,240 


Dated:  October  15, 1998. 
Charles  W.  GoUmar, 

Acting  Associate  Director  for  Policy.  Planning 
and  Evaluation,  Centers  for  Disease  Control 
and  Prevention  (CDC). 

|FR  Doc.  98-28304  Filed  10-21-98;  8:45  am) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Heatth  Care  Rnancing  Administration 
[Document  MenliflMr.  HCFA-POOIsq 

Agency  Infonnation  Collaction 
Activities:  Submission  tor  OMB 
Revtow;  Comment  Request 

In  compliance  with  the  requirement 
of  section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995,  the 
Healtii  Care  Financing  Administration 


(HCFA).  Department  of  Health  and 
Human  Services,  has  submitted  to  the 
Office  of  Management  and  Budget 
(OMB)  the  following  proposal  for  the 
collection  of  information.  Interested 
persons  are  invited  to  send  comments 
regarding  the  burden  estimate  or  any 
other  aspect  of  this  collection  of 
information,  including  any  of  the 
following  subjects:  (1)  the  necessity  and 
utility  of  the  proposed  information 
collection  for  the  proper  performance  of 
the  agency's  functions;  (2)  the  accuracy 
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of  the  estimated  burden;  (3)  ways  to 
enhance  the  quality,  utility,  and  clarity 
of  the  information  to  be  collected:  and 
(4)  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology  to  minimize  the  information 
collection  burden. 

Type  of  Information  Collection 
Request:  Revision  of  a  currently 
approved  collection:  Title  of 
Information  Collection:  Medicare 
Current  Beneficiary  Survey:  National 
Baseline  Medicare  Beneficiary 
Knowledge  Supplement:  Form  No.: 
HCFA-P-0015S:  Use:  This  survey  wrill 
establish  baseline  measures  of  Medicare 
beneficiary  knowledge  /  understanding 
of  the  Medicare  program,  their  new 
choices  legislated  under  the  Balanced 
Budget  Act  (BBA)  which  will  allow 
HCFA  to  quantify  current  knowledge 
and  attribute  future  changes  in  their 
understanding  and  knowledge  to  HCFA 
information  and  education  initiatives. 
Frequency:  Biennially:  Affected  Public: 
Business  or  other  for-profit:  Number  of 
Respondents:  16,000:  Total  Annual 
Responses:  16,000:  Total  Annual  Hours: 
2.667. 

To  obtain  copies  of  the  supporting 
statement  for  the  proposed  paperwork 
collections  referenced  above.  E-mail 
your  request,  including  your  address 
and  phone  number,  to 
Paperwork@hcfa.gov,  or  call  the  Reports 
Clearance  Office  on  (410)  786-1326. 
Written  comments  and 
recommendations  for  the  proposed 
information  collections  must  be  mailed 
within  30  days  of  this  notice  directly  to 
the  OMB  Desk  Officer  designated  at  the 
following  address:  OMB  Human 
Resources  and  Housing  Branch. 
Attention:  Allison  Eydt,  New  Executive 
Office  Building.  Room  10235, 
Washington,  IX  20503. 

Dated:  September  28. 1998. 
John  P.  Burke  m. 

HCFA  Reports  Gleam  nee  Officer.  HCFA. 
Office  of  Information  Services.  Security  and 
Standaids  Group,  Division  of  HCFA 
Enterprise  Standards. 

(PR  Doc.  98-28290  Filed  10-21-98:  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Care  Financing  Administration 

[Documant  Mentiltor  HCFA-R-0153] 

Agency  Information  Collection 
Activities:  Submission  for  OMB 
Review;  Comment  Request 

agency:  Health  Care  Financing 
Administration.  HHS. 


Iii  compliance  with  the  requirement 
of  section  3506(c)(2){A)  of  the 
Paperwork  Reduction  Act  of  1995.  the 
Health  Care  Financing  Administration 
(HCFA),  Department  of  Health  and 
Human  Services,  is  publishing  the 
following  summary  of  proposed 
collections  for  public  comment. 
Interested  persons  are  invited  to  send 
comments  regarding  this  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including  any 
of  the  following  subjects:  (1)  The 
necessity  and  utility  of  the  proposed 
information  collection  for  the  proper 
performance  of  the  agency's  functions; 
(2)  the  accuracy  of  the  estimated 
burden:  (3)  ways  to  enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected:  and  (4)  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology  to 
minimize  the  information  collection 
burden. 

Type  of  Information  Collection 
Request:  Extension  of  a  ourently 
approved  collection:  Title  of 
Information  Collection:  Drug  Utilization 
Review  and  Supporting  Regulations  in 
42  CFR  456.700.  456.705,  456.709, 
456.711.  and  456.712;  Form  No.:  HCFA- 
R-153.  HCFA-R-153a  (OMB#  0938- 
0659);  Use:  These  information  collection 
requirements  are  necessary  to  establish 
patient  profiles  in  pharmacies,  identify 
problems  in  prescribing  and/or 
dispensing,  determine  each  program's 
ability  to  meet  minimum  standards 
required  for  Federal  financial 
participation,  and  ensure  quality 
pharmaceutical  care  for  Medicaid 
patients.  State  Medicaid  agencies  that 
have  prescription  drug  programs  are 
required  to  perform  prospective  and 
retrospective  drug  use  review  in  order  to 
identify  aberrations  in  prescribing, 
dispensing  and/or  patient  behavior; 
Frequency:  Annually:  Affected  Public: 
State,  Local  or  Tribal  Government, 
Business  or  other  for-profit,  and  Not  for 
profit  institutions:  Number  of 
Respondents:  50:  Total  Annual 
Responses:  50;  Total  Annual  Hours: 
655.067. 

To  obtain  copies  of  the  supporting 
statement  and  any  related  forms  for  the 
proposed  paperwork  collections 
referenced  above,  access  HCFA's  Web 
Site  address  at  http://vyww.hcfa.gov/ 
regs/prdact95.htm.  or  E-mail  your 
request,  including  your  address,  phone 
number.  OMB  number,  and  HCFA 
document  identifier,  to 
Paperwork9hcfa.gov,  or  call  the  Reports 
Clearance  Office  on  (410)  786-1326. 
Written  comments  and 
recommendations  for  the  proposed 
information  collections  must  be  mailed 
within  30  days  of  this  notice  directly  to 


the  OMB  desk  officer:  OMB  Human 
Resources  and  Housing  Branch. 
Attention:  Allison  Eydt.  New  Executive 
Office  Building.  Room  10235, 
Washington.  D.C.  20503 
Dated:  October  15, 1998. 
John  P.  Burke  m. 

HCFA  Reports  Clearance  Officer.  HCFA  Office 
of  Information  Services.  Security  and 
Standards  Group,  Division  of  HCFA 
Enterprise  Standards. 

[PR  Doc.  98-28344  Filed  10-21-98:  8:45  ami 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Notice  Regarding  HRSA  Grant 
Requirement— Participation  in  the 
340B  Drug  Pricing  Program 

AQENCY:  Health  Resources  and  Services 
Administration  (HRSA),  Department  of 
Health  and  Human  Services  (HHS). 
action:  Notice. 

summary:  Section  602  of  Public  Law 
102-585.  the  "Veterans  Health  Care  Act 
of  1992,"  enacted  section  340B  of  the 
Public  Health  Service  (PHS)  Act. 
"Limitation  on  Prices  of  Drugs 
Purchased  by  Covered  Entities."  Section 
340B  provides  that  a  manufacturer  who 
sells  covered  outpatient  drugs  to  eligible 
entities  must  sign  a  pharmaceutical 
pricing  a^vement  with  the  Secretary  of 
HHS  in  which  the  manufacturer  agrees 
to  charge  a  price  for  covered  outpatient 
drugs  that  will  not  exceed  that  amount 
determined  under  a  statutory  formula. 

The  purpose  of  this  notice  is  to 
request  comments  on  a  proposed  grant 
award  requirement  in  which  all  entities, 
except  those  entities  which  fall  within 
excepted  categories,  that  receive  HRSA 
grants  listed  in  section  340B(a)(4)  and 
that  purchase  or  reimburse  for  covered 
outpatient  drugs  must  participate  in  the 
340B  Drug  Pricing  Program,  or 
demonstrate  good  cause  for 
nonoarticipation. 

When  the  Prime  Vendor  program  is 
operational,  HRSA  intends  to  publish  a 
second  Federal  Register  notice 
proposing  an  expansion  of  the  grant 
award  requirement  to  include 
participation  in  the  Prime  Vendor 
Program. 

DATES:  The  public  is  invited  to  submit 
comments  on  the  proposed  grant 
requirement  by  December  21, 1998. 
After  consideration  of  comments 
submitted,  HRSA  will  determine 
whether  to  issue  a  final  notice  imposing 
the  grant  requirement. 
ADDRESSES:  Comments  should  be 
submitted  to:  Director,  Division  of 
Grants  and  Pltx:urement  Management, 
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Health  Resources  and  Services 
Administration,  Room  13A03,  5600 
Fishers  Lane,  Rockville,  Md  20857; 
Phone  (301)  443-1433:  FAX  (301)  443- 
6830.  All  comments  will  be  available  for 
public  inspection  at  this  address  during 
normal  business  hours. 
FOR  FURTHER  INFORMATION  CONTACT:  See 
above  section,  ADDRESSES  for  contact 
information. 

SUPPLBMENTARY  INFORMATION:  Section 
340B  requires  manufacturers,  as  a 
condition  for  the  receipt  of  Medicaid 
matching  funds  with  respect  to  their 
covered  outpatient  drugs,  to  charge 
ehgible  entities  (i.e.,  "covered  entities" 
as  defined  in  section  340B(a)(4))  no 
more  for  such  drugs  than  a  specified 
ceiling  price.  The  ceiling  price  is 
determined  by  a  formula  provided  in 
section  340B{a)(l)  &  (2),  and  "covered 
outpatient  drug"  is  defined  in  section 
340B(b).  HRSA  has  established  the  Drug 
Pricing  Program  to  implement  this 
statutory  mandate. 

Section  340B  covered  entities  include 
certain  HHS  grantees,  as  specified  in 
section  340B(a)(4).  This  proposed  grant 
requirement  will  apply  only  to  the 
following  covered  entities  (HRSA 
grantees):  health  centers  receiving  grants 
under  section  330  of  the  PHS  Act,  42 
U.S.C.  §  254b;  black  lung  cUnics 
receiving  assistance  under  section 
427(a)  of  the  Black  Lung  Benefits  Act, 
30  U.S.C.  §  937(a);  comprehensive 
hemophilia  diagnostic  treatment  centers 
receiving  a  grant  under  section  50l(aK2) 
of  the  Social  Security  Act,  42  U.S.C. 
§  701(a)(2);  Native  Hawaiian  Health 
Centers  receiving  hmds  under  the 
Native  Hawaiian  Health  Care  Act  of 
1988, 42  U.S.C.  §  11701  et  seq.;  an  entity 
receiving  a  categorical  grant  for  early 
intervention  services  for  HIV  disease 
under  section  2651  of  the  PHS  Act,  42 
U.S.C  §  300ff-51,  a  State-operated  AIDS 
drugs  assistance  program  (ADAP) 
receiving  financial  assistance  imder  title 
XXVI  of  the  PHS  Act,  42  U.S.C.  §  300ff 
et  seq.;  and  all  other  entities  (other  than 
States  and  units  of  local  government) 
receiving  assistance  under  title  XXVI  of 
the  PHS  Act,  42  U.S.C.  §  300ff  et  seq.  It 
also  should  be  noted  that  entities 
seeking  to  qualify  as  "Federally- 
Qualified  Health  Centers"  (FQHCs)  as 
"lookalikes"— i.e..  entities  which  meet 
all  the  requirements  for  receiving  a  grant 
under  section  330  of  the  PHS  Act  but 
which  do  not  receive  such  a  grant — ^will 
also  have  to  satisfy  the  grant 
requirement  specified  below  in  order  to 
qualify  as  a  FQHC  Further,  please  note 
that  eligibility  to  access  340B  discount 
pricing  is  not  contingent  upon 
purchasing  drugs  with  Federal  grant 
hinds.  A  covered  entity  "may  use  any 


revenues  or  funds  available  to  it  to 
procure  drugs."  See  H.R.  Rep.  No.  102- 
384, 102d  Cong.,  2d  Sess.  pt.  2,  at  16 
(1992). 

It  is  the  policy  of  the  Department  that 
funds  which  are  utilized  by  grantees  for 
the  acquisition  of  drugs  must  be 
expended  in  the  most  economical 
manner  feasible.  See  42  CF.R.  Part  50, 
Subpart  E.  In  addition,  allowable  costs 
under  a  grant  award,  among  other 
criteria,  must  be  reasonable  for  the 
performance  of  the  grant.  "Reasonable 
cost"  is  defined  as  one  that  is  ordinary 
and  "does  not  exceed  that  which  would 
be  incurred  by  a  prudent  person"  using 
sound  business  practices  and  arms 
length  bargaining.  See  OMB  Circular  A- 
122,  "Cost  Principles  for  Nonprofit 
Organizations."  See  also  OMB  Qrcular 
A-87,  "Cost  Principles  for  State,  Local 
and  Indian  Tribal  Governments." 
Consequently,  HRSA  covered  entity 
grantees  must  utilize  an  economical  and 
reasonable  method  of  purchasing  their 
outpatient  drugs,  and  section  340B  was 
enacted  to  provide  an  effective  means  of 
lowering  drug  prices  for  covered 
entities. 

Under  the  proposed  policy,  HRSA 
would  require  all  entities  that  receive 
HRSA  grants  listed  in  section  340B(a)(4) 
and  that  purchase  or  reimburse  bx 
covered  outpatient  drugs  to  participate 
in  the  340B  Drug  Pricing  Program, 
unless  such  requirement  is  waived  by 
HRSA  for  good  cause.  A  good  cause 
waiver  would  be  granted  if  the  covered 
entity  submits  adequate  drug 
purchasing  or  reimbursement  records 
that  demonstrate  that  it  is  accessing 
drug  prices  as  good  as,  or  better  than, 
the  current  340B  ceiling  price,  or  for 
other  good  causes,  as  determined  by 
HRSA. 

HRSA  recognizes  that  some  covered 
entities  will  be  excepted  from  the  grant 
requirement  or  parts  of  it.  Those 
covered  entities  whi(±  purchase 
covered  outpatient  drugs  at  or  below  a 
total  cost  of  $30,000  a  year  virill  not  be 
required  to  participate  in  the  340B 
program.  However,  such  entities  are  not 
precluded  from  participation  and  are 
welcome  to  access  the  benefits  of  such 
a  program.  The  $30,000  amount  does 
not  include  covered  drugs  purchased  at 
nominal  prices — 10%  of  the  average 
manufacturer  price,  as  defined  in 
section  Us)  of  the  Health  Care  Financing 
Administration's  Manufecturer  Rebate 
Agreement  and  in  section  1927(k)(l)  of 
the  Social  Security  Act.  Please  note  that 
the  $30,000  amount  is  subject  to 
adjiistment  by  HRSA.  as  appropriate. 
HRSA  established  this  amount  after 
consultation  with  a  number  of  national 
professional  organizations,  including 
the  National  Association  of  Community 


Health  Centers,  the  Pharmaceutical 
Manufacturers  and  Research 
Association,  the  American 
Pharmaceutical  Association  and  the 
National  Association  of  Retail  Druggists. 

Covered  entities,  which  do  not  fall 
within  an  excepted  category  or  have  not 
been  granted  a  good  cause  waiver,  must 
purchase  all  outpatient  drugs  through 
participation  in  the  Drug  Pricing 
Program.  However,  to  the  extent  that  a 
covered  outpatient  drug  is  not  available 
at  the  340B  ceiling  price  and  the  quality 
of  patient  care  will  be  impacted,  the 
covered  entity  may  purchase  the  drug  at 
market  prices.  In  such  situations,  the 
covered  entity  will  be  required  to 
provide  HRSA  with  documentation  of 
the  unavailabiUty  of  the  drug.  When 
appropriate,  HRSA  will  refiar  such 
inftumation  to  the  appropriate 
authorities  for  a  complete  investigation. 

Currently,  HRSA  grantees  must  incur 
only  reasonable  costs  and  use  only 
sound  business  practices  and  arms 
length  bargaining  when  purchasing  or 
reimbursing  for  covered  outpatient 
drugs.  Consistent  with  these  principles, 
HRSA  proposes  to  make  this  new  grant 
requirement  (which  will  use  the  3408 
ceiling  price  as  a  reasonable  standard) 
effective  for  each  of  the  HRSA  programs 
hsted  in  section  340B(a)(4)  at  the 
beginning  of  the  first  grant  cycle  for  that 
program  which  begins  at  least  30  days 
after  the  date  of  pubUcation  in  the 
Federal  Register  of  the  final  notice 
formally  adopting  this  policy.  At  that 
time,  all  such  HRSA  grantees  must 
certify  in  their  grant  requests  that  they 
participate  in  the  section  340B  program, 
are  exempted  or  have  received  a  good 
cause  waiver.  Existing  contracts  or 
agreements  with  manufiKrturers.  prime 
vendors  and  other  members  of  the  drug 
distribution  network  concerning 
covered  drug  purchasing  and 
distribution  will  not  be  considered  a 
basis  for  a  good  cause  waiver,  unless 
they  provide  for  pricing  at  or  below  the 
340B  ceiling  prices.  Section  340B 
waivers  wilT  be  effective  for  the 
approved  project  period  or  other 
specified  time  periods,  as  deemed 
appropriate  by  HRSA. 

To  assist  covered  entities  not  only  in 
accessing  the  section  340B  manufacturer 
drug  price  reductions,  but  also  in 
obtaining  competitive  pricing  for 
wholesaler  drug  distribution,  section 
340B(a)(8)  mandates  the  Secretary  to 
establish  a  prime  vendor  program  for 
covered  entities.  To  increase  the  overall 
benefit  of  such  a  prime  vendor  program, 
the  service  of  the  prime  vendw  witi 
include  price  negotiation  as  %vell  as  drug 
distribution  services.  HRSA  is  in  the 
process  of  developing  this  program  and 
will  notify  covercKi  entities  when  the 
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prime  vendor  is  selected  and  service  is 
available.  At  a  later  date,  after  the  HRSA 
Prime  Vendor  begins  operations.  HRSA 
will  issue  a  new  Federal  Register  notice 
soliciting  comments  on  a  proposal  to 
require  covered  entities  subject  to  the 
grant  requirement  proposed  in  this 
notice  to  purchase  their  covered 
outpatient  drugs  ht>m  the  HRSA  Prime 
Vendor.  Those  AIDS  Drug  Assistance 
Projects  (ADAPs).  which  participate  in 
340B  through  rebates,  would  not  be 
subject  to  this  additional  grant 
requirement  or  eligible  to  participate  in 
the  Prime  Vendor  Program. 

Dated:  October  16. 1998. 
Qaude  Earl  Fox. 
Administrator. 
(FR  Doc.  98-28275  Filed  10-21-98;  8:45  am) 

MLUNQ  OOOC  41t»-1»^ 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Substance  Abuae  and  Mental  Haalth 
Sarvlcas  Administration 

Agency  Information  Collection 
Activities:  Submission  for  OMB 
Review;  Comment  Request 

Periodically,  the  Substance  Abuse  and 
Mental  Health  Services  Administration 
(SANfHSA)  will  publish  a  list  of 
information  collection  requests  under 
OMB  review,  in  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35).  To  request  a  copy  of  these 
documents,  call  the  SAMHSA  Reports 
Clearance  Officer  on  (301)  443-7978. 

Pretesting  of  Substance  Abuse 
Prevention  and  Treatment  and  Mental 
Health  Services  Communication 
Messages — NEW— As  the  Federal 
agency  responsible  for  developing  and 
disseminating  authoritative  knowledge 
about  substance  abuse  prevention, 
addition  treatment,  and  mental  health 
services  and  for  mobilizing  consumer 
support  and  increasing  public 


understanding  to  overcome  the  stigma 
attached  to  addiction  and  mental 
illness,  the  Substance  Abuse  and  Mental 
Heahh  Services  Administration 
(SAMHSA)  is  responsible  for 
development  and  dissemination  of  a 
wide  range  of  education  and 
information  materials  for  both  the 
general  public  and  the  professional 
communities.  This  submission  is  for 
generic  approval  and  will  provide  for 
formative  and  qualitative  evaluation 
activities  to  (1)  assess  audience 
knowledge,  attitudes,  behavior  and 
other  characteristics  for  the  planning 
and  development  of  messages, 
communication  strategies  and  public 
information  programs;  and  (2)  test  these 
messages,  strategies  and  program 
components  in  developmental  form  to 
assess  audience  comprehension, 
reactions  and  perceptions.  Information 
obtained  from  testing  can  then  be  used 
to  improve  materials  and  strategies 
while  revisions  are  still  affordable  and 
possible.  The  annual  burden  associated 
with  these  activities  is  siunmarized 
below. 


Activity 


Indh^idual  in-depth  interviews: 

General  pubUc  

Service  Providers  

Focus  group  intarvwws: 

General  pubHic  

Service  Providers 

Telephone  interviews: 

General  public  

Service  Providers 

Self-administered  questionnaires: 

General  put)<ic  

Service  Providers 

Gatekeeper  reviews: 

General  public  

Service  Providers  „ 

Total  


Numt)er  of  re- 
spondents 


400 
200 

3.000 
1.500 

335 

165 

2.680 
1,320 


Responses 
per  respond- 
ent 


1J200 
600 

11,400 


Hours  per  re- 
sponse 


.75 
.75 

1.50 
1.50 

.06 
.06 

25 
25 


Total  Hours 


.50 
.50 


300 

150 

4.500 

2.250 

27 
13 

670 

330 


600 
300 

9,140 


Written  comments  and 
recommendations  concerning  the 
proposed  information  collection  should 
be  sent  within  30  days  of  this  notice  to: 
Daniel  Chenok,  Human  Resources  and 
Housing  Branch,  Office  of  Management 
and  Budget.  New  Executive  Office 
Building,  Room  10235,  Washington. 
D.C.  20503. 

Dated:  October  15. 1996. 
KidMrd  KopuMU. 
Exacutive  Officer  SAAfHSA. 
(FR  Doc  98-28303  Filed  10-21-98:  8:4S  am) 
■UMO0O0I41I 


DEPARTMENT  OF  THE  MTERIOR 

Rsh  and  Wildlife  Service 

Notice  of  Receipt  of  Applications  for 


The  following  applicants  have 
applied  for  a  permit  to  conduct  certain 
activities  with  endangered  species.  This 
notice  is  provided  pursuant  to  Section 
10(c)  of  the  Endangered  Species  Act  of 
1973,  as  amended  (16  U.S.C.  1531,  et 
seq): 

PRT-003868. 

Applicant:  International  Center  for  Gibbon 
Studies,  Santa  Clara,  CA. 


The  applicant  requests  a  permit  to 
export/re-export  1.1  agile  gibbons 
IHylobates  agilis)  to  the  Moscow  Zoo  for 
the  purpose  of  enhancement  of  the 
survival  and  propagation  of  the  species 
through  captive  breeding. 

PRT-003846. 

Applicant:  Government  of  the  Northwest 
Territories,  Wildlife  and  Fisheries 
Division.  Yellowknife.  NWT,  Canada. 

The  applicant  requests  a  permit  to 
import  biological  samples  from  captive 
wood  bison  {Bison  bison  athabascae)  to 
Biotracking,  Moscow,  ID,  for  pregnancy 
testing  for  the  purpose  of  enhancement 
of  propagation.  This  notification  covers 


activities  by  this  applicant  over  a  period 

of  five  years. 

PRT-003845. 

Applicant:  Government  of  the  Northwest 
Territories,  Wildlife  and  Fisheries 
Division,  Yellowknife,  NWT,  Canada. 

The  applicant  requests  a  permit  to 
import  biological  samples  from  captive 
wood  bison  [Bison  bison  athabascae)  to 
North  Carolina  State  Univ.,  College  of 
Veterinary  Medicine,  Raleigh,  NC,  for 
pregnancy  testing  for  the  purpose  of 
enhancement  of  propagation.  This 
notification  covers  activities  by  this 
applicant  over  a  period  of  five  years. 
PRT-003613. 
Applicant:  The  American  Museum  of  Natural 

History,  New  York.  NY. 

The  applicant  requests  a  permit  to 
import  biological  .samples  of  green  sea 
turtles  {Chelonia  mydas)  and  oUve 
Ridley  sea  turtles  [Lepidochelys 
olivacea)  collected  by  Projeto  TAMAR 
turtle  project  in  Brazil  during  tagging 
operations  for  the  purpose  of  genetic 
research  to  enhance  the  survival  of  the 
species.  This  notification  covers 
activities  by  this  applicant  over  a  period 
of  five  years. 
PRT-003979. 
Applicant:  Robin  L.  Fiske,  Porter,  TX. 

The  applicant  requests  a  permit  to 
import  the  sport-hunted  trophy  of  one 
male  bontebok  [Damaliscus  pygargus 
dorcas)  culled  from  a  captive  herd 
maintained  under  the  management 
program  of  the  Republic  of  South  Africa, 
for  the  purpose  of  enhancement  of  the 
survival  of  the  species. 
PRT-003980. 
Applicant:  Joseph  E.  Fiske,  Pbrter.  TX. 

The  applicant  requests  a  permit  to 
import  the  sport-hunted  trophy  of  one 
male  bontebok  (Damaliscus  pygargus 
dorcas)  culled  from  a  captive  herd 
maintained  under  the  management 
program  of  the  Republic  of  South  Africa, 
for  the  purpose  of  enhancement  of  the 
survival  of  the  species. 

Written  data  or  comments  should  be 
submitted  to  the  Director.  U.S.  Fish  and 
Wildlife  Service.  Office  of  Management 
Authority,  4401  North  Fairfax  Drive, 
Room  700,  Arlington,  Virginia  22203 
and  must  be  received  by  Ae  Director 
within  30  days  of  the  date  of  this 
publication. 

The  public  is  invited  to  comment  on 
the  following  application  for  a  permit  to 
conduct  certain  activities  with  marine 
mammals.  The  application  was 
submitted  to  satisfy  requirements  of  the 
Marine  Mammal  Protection  Act  of  1972, 
as  amended  (16  U.S.C.  1361  et  seq.)  and 
the  regulations  governing  marine   , 
mammals  (50  CFR 18). 


PRT-003534. 

Applicant:  Donald  L.  Bricker,  Lubbock.  TX. 

The  applicant  requests  a  permit  to 
import  a  polar  bear  (Ursus  maritimus) 
sport-hunted  fit)m  the  McClintock 
Channel  polar  bear  population. 
Northwest  Territories,  Canada  for 
personal  use. 

Written  data  or  comments,  requests 
for  copies  of  the  complete  application, 
or  requests  for  a  public  hearing  on  this 
application  should  be  sent  to  the  U.S. 
Fish  and  Wildlife  Service,  Office  of 
Management  Authority,  4401  N.  Fairfax 
Drive,  Room  700,  Arlington,  Virginia 
22203,  telephone  703/358-2104  or  fax 
703/358-2281  and  must  be  received 
within  30  days  of  the  date  of  publication 
of  this  notice.  Anyone  requesting  a 
hearing  should  give  specific  reasons 
why  a  hearing  would  be  appropriate. 
The  holding  of  such  a  hearing  is  at  the 
discretion  of  the  Director. 

Docimients  and  other  information 
submitted  with  these  applications  are 
available  for  review,  subject  to  the 
requirements  of  the  Privacy  Act  and 
Freedom  of  Information  Act,  by  any 
party  who  submits  a  written  request  for 
a  copy  of  such  documents  to  the  above 
address  within  30  days  of  the  date  of 
publication  of  this  notice. 

Dated:  October  19. 1998. 
MarjrEIlen  Amtower. 
Acting  Chief,  Branch  of  Permits,  Office  of 
Management  Authority. 
(FR  Doc.  98-28356  Filed  10-21-98;  8:45  am) 

BUJNO  OOOE  43ie-SS-P 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Indian  Affairs 
Indian  Gaming 

AGENCY:  Bureau  of  Indian  Affairs. 

Interior. 

action:  Notice  of  approved  Tribal-State 

Compact.  


FOR  FURTHER  MFORMATION  CONTACT: 
George  T.  Skibine,  Director.  Indian 
Gaming  Management  Staff,  Bureau  of 
Indian  Affairs,  Washington,  D.C  20240. 
(202) 219-4066. 

Dated:  October  14. 1998. 
Kevin  Cover, 

Assistant  Secretary — Indian  Affairs. 
IFR  Doc  98-28313  Filed  10-21-98;  8:45  am) 


DEPARTMENT  OF  THE  MTERIOR 
Bureau  of  Indian  Affairs 

Indian  Gaming 

AOaiCY:  Bureau  of  Indian  Affairs. 

Interior. 

ACTION:  Notice  of  approved  Tribal-State 

Compact. 

SUMMARY:  Pursuant  to  Section  11  of  the 
Indian  Gaming  Regulatory  Act  of  1988, 
Pub.  L.  100-497,  25  U.S.C.  §  2710,  the 
Secretary  of  the  Interior  shall  publish,  in 
the  Feda«l  Register,  notice  of  approved 
Tribal-State  Compacts  for  the  purpose  of 
engaging  in  Class  III  (casino)  gambling 
on  Indian  reservations.  The  Assistant 
Secretary — Indian  Affairs.  Department 
of  the  Interior,  through  his  delegated 
authority,  has  approved  the  Tribal-State 
Gaming  Compact  between  the  State  of 
Cahfomia  and  the  Big  Sandy  Rancheria 
of  Mono  Indians  of  California,  which 
was  executed  cm  July  20. 1998. 
DATES:  This  action  is  effective  Octobo* 
22, 1998. 

FOR  FURTHER  INFORMATKW  CONTACT: 
George  T.  Skibine,  Director,  Indian 
Gaming  Management  Staff,  Bureau  of 
Indian  Affairs,  Washington,  D.C  20240, 
(202)  219-4066. 

Dated:  October  9, 1998. 
KeviaGever. 

Assistant  Secretary— Indian  Affairs. 
(FR  Doc.  98-28310  Filed  10-21-98;  8:45  am) 


SUMMARY:  Piu^uant  to  Section  11  of  the 
Indian  Gaming  Regulatory  Act  of  1988. 
Pub.  L.  100-497.  25  U.S.C.  2710.  the 
Secretary  of  the  Interior  shall  publish,  in 
the  Federal  Register,  notice  of  approved 
Tribal-State  Compacts  for  the  purpose  of 
engaging  in  Class  m  (casino)  gambling 
on  Indian  reservations.  The  Assistant 
Secretary — ^Indian  Affairs,  Department 
of  the  Interior,  through  his  delegated 
authority,  has  approved  the  Tribal-State 
Gaming  Compact  between  the  State  of 
California  and  the  Barona  Band  of 
Mission  Indians,  which  was  executed 
on  August  12. 1998. 
dates:  This  action  is  effective  October 
22.1998. 


DEPARTMBfT  OF  THE  MTERIOR 
Bureau  of  Indian  Affairs 

Indtan  Gaming 

AOBCY:  Bureau  of  Indian  Affairs, 

Interior. 

ACTION:  Notice  of  approved  Tribal-State 

Compact     _^ 

SUMMARY:  Pursuant  to  Section  11  of  the 
Indian  Gaming  Regulatory  Act  of  1988. 
Pub.  L.  100-497.  25  U.S.C  §  2710.  ♦he 
Secretary  of  the  Interior  shall  pubUsh.  in 
the  Federal  Register,  notice  of  approved 
Tribal-State  Compacts  for  the  purpose  of 
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engaging  in  Class  HI  (casino)  gambling 
on  Indian  reservations.  The  Assistant 
Secretary — bidian  Affairs,  Department 
of  the  Interior,  through  his  delegated 
authority,  has  approved  the  Tribal-State 
Gaming  Gimpact  between  the  State  of 
CaUfomia  and  the  Cher-Ae  Heights 
Indian  Community  of  the  Trinidad 
Rancheria,  which  was  executed  on  July 
13. 1998. 

DATES:  This  action  is  effective  October 
22, 1998. 

FOR  FURTHER  INFORMATION  CONTACT: 
George  T.  Skibine,  Director,  Indian 
Gaming  Management  Staff,  Bureau  of 
Indian  Affairs,  Washington.  D.C.  20240, 
(202) 219-4066. 

Date:  October  8, 1998. 
Kevin  Cover, 

Assistant  Secretary— Indian  Affairs. 
|FR  Doc.  98-28311  Filed  10-21-98;  8:45  am) 

MUMOOOOC  4910-«-r 


DEPARTMENT  OF  THE  INTERIOR 

BurMu  Of  Indian  Affair* 

Indian  Oaming 

AO0ICY:  Bureau  of  Indian  Affairs, 
Interior. 

ACTION:  Notice  of  approved  Tribal-State 
Compact. 

summary:  Pursuant  to  Section  11  of  the 
Indian  Gaming  Regulatory  Act  of  1988. 
Pub.  L.  100-497.  25  U.S.C.  §2710.  the 
Secretary  of  the  Interior  shall  publish,  in 
the  Federal  Register,  notice  of  approved 
Tribal-State  Compacts  for  the  purpose  of 
engaging  in  Class  III  (casino)  gambling 
on  Indian  reservations.  The  Assistant 
Secretary — Indian  Affairs,  Department 
of  the  Interior,  through  his  delegated 
authority,  has  approved  the  Tribal-State 
Gaming  Compact  between  the  State  of 
California  and  the  Jackson  Rancheria 
Band  of  Miwuk  Indians,  which  was 
executed  on  July  13, 1998. 

DATES:  This  action  is  effective  October 
22.  1998. 

FOR  FURTHER  INFORMATION  CONTACT: 
George  T.  Skibine.  Director,  Indian 
Gaming  Management  Staff,  Bureau  of 
Indian  Affairs.  Washington.  DC  20240, 
(202) 219-4066. 

Dated:  October  8. 1998. 
Kevin  Cover, 

Assistant  Secretary — Indian  Affairs. 
[FR  Doc.  98-28308  Filed  10-21-98:  8:45  am] 
MLUNO  COM  «ie-o>-p 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Indian  Affairs 
Indian  Oaming 

AGENCY:  Bureau  of  Indian  Affairs. 

Interior. 

ACTION:  Notice  of  approved  Tribal-State 

Compact. 

SUMMARY:  Pursuant  to  Section  11  of  the 
Indian  Gaming  Regulatory  Act  of  1988, 
Pub.  L.  100-497,  25  U.S.C.  §  2710,  the 
Secretary  of  the  Interior  shall  publish,  in 
the  Federal  Register,  notice  of  approved 
Tribal-State  Compacts  for  the  purpose  of 
engaging  in  Class  III  (casino)  gambling 
on  Indian  reservations.  The  Assistant 
Secretary — Indian  Affairs.  Department 
of  the  Interior,  through  his  delegated 
authority,  has  approved  the  Tribal-State 
Gaming  Compact  between  the  State  of 
California  and  the  Mooretown 
Rancheria  of  Concow/Maidu  Indians, 
which  was  executed  on  July  13, 1998. 

DATES:  This  action  is  effective  October 
22, 1998. 

FOR  FURTHER  INFORMATION  CONTACT: 
George  T.  Skibine.  Director,  Indian 
Gaming  Management  Staff,  Bureau  of 
Indian  Affairs,  Washington,  D.C.  20240. 
(202)  219-4066. 

Dated:  October  8. 1998. 
Kevin  Cover, 

Assistant  Secretary — Indian  Affairs. 
(FR  Doc.  98-28312  Filed  10-21-98;  8:45  am] 

MUMOOOOC  4310-Ot-r 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Indian  Affairs 

Indian  Gaming 

AGENCY:  Bureau  of  Indian  Affairs, 
Interior. 

ACTKM:  Notice  of  approved  Tribal-State 
Compact. 

summary:  Pursuant  to  Section  11  of  the 
Indian  Gaming  Regulatory  Act  of  1988, 
Pub.  L.  100-497.  25  U.S.C.  §2710,  the 
Secretary  of  the  Interior  shall  publish,  in 
the  Federal  Register,  notice  of  approved 
Tribal-State  Compacts  for  the  purpose  of 
engaging  in  Class  III  (casino)  gambling 
on  Indian  reservations.  The  Assistant 
Secretary — Indian  Affairs.  De[>artment 
of  the  Interior,  through  his  delegated 
authority,  has  approved  the  Tribal-State 
Gaming  Compact  between  the  State  of 
California  and  the  Rumsey  Indian 
Rancheria.  which  was  executed  on  July 
13, 1998. 

DATES:  This  action  is  effective  October 
22, 1998. 


FOR  FURTHER  INFORMATION  CONTACT: 

George  T.  Skibine,  Director,  Indian 
Gaming  Management  Staff,  Bureau  of 
Indian  Affairs,  Washington,  D.C.  20240, 
(202)  219-4066. 

Dated:  October  8, 1998. 
Kevin  Cover. 

Assistant  Secretary — Indian  Affairs. 
IFR  Doc.  98-28309  Filed  10-21-98;  8:45  am) 

BN.UNQ  OOOC  4*ie-0t-r 


DEPARTMENT  OF  THE  MTERIOR 
Buraau  of  Indian  AffMrs 
Indian  Gaming 

AGENCY:  Bureau  of  Indian  Affairs. 
Interior. 

ACTION:  Notice  of  approved  Tribal-State 
Compact. 

SUMMARY:  Pursuant  to  Section  1 1  of  the 
Indian  Gaming  Regulatory  Act  of  1988. 
Pub.  L.  100-497,  25  U.S.C.  §  2710,  the 
Secretary  of  the  Interior  shall  publish,  in 
the  Federal  Register,  notice  of  approved 
Tribal-State  Compacts  for  the  purpose  of 
engaging  in  Class  III  (casino)  gambling 
on  Indian  reservations.  The  Assistant 
Secretary — Indian  Affairs.  Department 
of  the  Interior,  through  his  delegated 
authority,  has  approved  the  Tribal-State 
Gaming  Compact  between  the  State  of 
California  and  the  Sycuan  Band  of 
Mission  Indians,  which  was  executed 
on  August  12, 1998. 

DATES:  This  action  is  effective  October 
22. 1998. 

FOR  FURTHER  INFORMATION  CONTACT: 
George  T.  Skibine.  Director,  Indian 
Gaming  Management  Staff,  Bureau  of 
Indian  Affairs,  Washington,  D.C.  20240. 
(202) 219-4066 

Dated:  October  14. 1998. 
Kevin  Cover. 

Assistant  Secretary— Indian  Affairs. 
[FR  Doc.  98-28314  Filed  10-21-98;  8:45  am] 
BNjjNa  oooc  aio-ot-# 


DEPARTMENT  OF  THE  INTERIOR 
Buraau  of  Land  Management 

[OfM>30-0»-1610-00:  QPS-OOIO] 

Notica  Of  Availability  of  Draft 
Souttiaaslam  Oregon  Rasourca 
Managamam  Plan/Environmantal 
Impact  Statement 

AGBICY:  Vale  and  Bums  Districts. 
Biueau  of  Land  Management. 
Department  of  the  Interior. 
action:  Notice  of  availability  of  Draft 
Southeastern  Oregon  Resource 
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Management  Plan/Environmental 
taipact  Statement  (Draft  SEORMP/EIS). 

SUMMARY:  In  accordance  with  Section 
202  of  the  National  Environmental 
Pohcy  Act  of  1969,  a  draft  Resource 
Management  Plan/Environmental 
Impact  Statement  has  been  prepared  for 
the  Southeastern  Oregon  planning  area. 
The  area  covered  by  this  plan  includes 
all  BLM-managed  lands,  approximately 
6.3  million  acres,  in  Southeastern 
Oregon,  in  portions  of  Harney,  Malheur 
and  Grant  Coimties.  This  planning  area 
is  within  the  Vale  and  Bums  Districts 
and  includes  the  Andrews,  Malheur, 
and  Jordan  Resource  Areas.  Decisions 
generated  during  this  plaiming  process 
will  supersede  planning  guidance 
presented  in  the  Andrews,  Southern 
Malheur,  and  Northern  Malheur 
Management  Framework  Plans,  as 
amended,  and  land  use  guidance 
pertaining  to  the  Ironsides  (southern 
portion).  Southern  Malheur  and 
Andrews  rangeland  management 
programs.  Other  subordinate  activity, 
implementation  or  projects  plans,  such 
as  the  Donner  and  Blitzen  Wild  and 
Scenic  River  Plan,  will  also  be  amended 
or  otherwise  brought  into  conformance 
with  the  Final  SEORMP/EIS. 
SUPPLEMENTARY  INFORMATION:  This  land 
use  plan  focuses  on  the  principles  of 
multiple  use  management  and  sustained 
yield  as  prescribed  by  Section  202  of 
FLPMA.  This  plan  provides  direction 
for  management  of  these  pubUc  lands 
for  a  period  of  15  to  20  years.  The  Draft 
SEORMP/EIS  has  identified  five 
alternatives  for  managing  6.3  million 
acres  of  public  land  in  Southeastern 
Oregon.  Input  provided  by  the  public 
during  the  scoping  process  helped 
develop  the  five  alternatives,  which  are 
described  and  analyzed  in  the  draft 
plan.  "Alternative  A"  emphasizes 
commodity  production  or  extraction. 
"Altemative  B"  is  a  continuation  of 
current  management  and  is  the  No 
Action  Altemative.  "Altemative  C",  the 
Agency  Preferred  Altemative.  provides 
a  balance  with  a  high  level  of  natural 
resource  protection  and  improvement  in 
ecological  conditions,  while  allowing 
commodity  production.  "Altemative  D" 
emphasizes  resource  values  and  the 
functioning  of  natural  systems. 
"Altemative  E"  would  minimize  human 
intervention  in  the  ecosystem,  and 
eliminate  commodity  production. 
Objectives  and  criteria  for  land 
management  are  established  to  be  used 
within  the  concept  of  the  adaptive 
management  process.  Adaptive 
management  is  the  continuing  process 
of  action-based  planning,  monitoring, 
evaluating  and  adjusting  management  to 
improve  achievement  of  goals  and 


objectives.  Using  this  adaptive  approach 
calls  for  applying  the  latest  information 
and  professional  judgement  to  develop 
activity  plans  that  will  most  likely  meet 
objectives  and  desired  future 
conditions.  New  information  will  be 
evaluated  and  decisions  made  whether 
or  not  to  make  adjustments  or  changes 
as  experience  is  gained  from 
implementing  activity  plans.  The 
adaptive  management  approach  will 
enable  resource  managers  to  determine 
how  well  management  actions  meet 
their  objectives  and  what  steps  are 
needed  to  modify  activities  to 
successfully  obtain  the  objectives  of  this 
plan.  Major  RMP  issues  include 
rangeland,  woodland  and  riparian 
vegetation  management,  energy  and 
mineral  resources,  designation  and 
management  of  Special  Management 
Areas,  fire  management,  recreation 
management,  fish,  wildlife,  botany  and 
Special  Status  species,  and  land  tenure. 
The  draft  dpcument  includes 
consideration  of  60  existing  and 
nominated  areas  for  designation  as 
Areas  of  Critical  Environmental 
Concem.  Also,  addressed  is  suitability 
of  wild,  scenic,  and  recreational 
designations  on  289  miles  of  stream 
segments  determined  to  be  eligible  for 
such  designations  under  the  Wild  and 
Scenic  Rivers  Act.  The  preferred 
altemative  was  developed  to  represent 
the  best  estimate  of  an  optimum 
multiple  use  mix  of  land  management 
commitments  for  these  lands. 

This  docimient  also  serves  as  the  draft 
EIS  requirement  for  the  Wild  and  Scenic 
River  Act  to  consider  potential  new 
rivers  for  congressional  action,  as  well 
as  the  EIS  for  a  management  plan  on  the 
previously  designated  Donner  und 
Blitzen  River  to  meet  court  mandates  in 
the  lawsuit  with  ONDA  et  al.  vs.  Green 
et  al.,  953F  Supp.  1133  P.  OR  1997). 
DATES  a  ADDRESSES:  The  Draft  SEORMP/ 
EIS  will  have  a  120  day  comment 
period.  Due  to  the  extended  comment 
period  being  allowed,  there  will  not  be 
additional  time  authorized.  The 
comment  period  will  end  on  March  1, 
1999.  BLM  encourages  interested  public 
to  provide  comments.  Comments  are 
most  useful  when  they  address  the 
following:  (1)  errors  in  the  analysis;  (2) 
new  information  or  non-Bureau  analysis 
that  may  have  a  bearing  on  the  EIS 
analysis:  or  (3)  a  need  for  clarification 
of  information,  or  direction. 

Copies  of  the  Draft  SEORMP/EIS  will 
be  mailed  to  all  known  interested 
parties  aroimd  October  30. 1998  and 
available  in  the  Vale  and  Bums  District 
Offices,  in  addition,  electronic  copies  of 
the  text  and  map  will  be  available  from 
the  District  Offices  as  well  as  accessible 


on  the  District  Internet  home  pages 
listed  below. 

Written  comments  are  requested  to  be 
sent  to:  SEORMP:  Bureau  of  Land 
Management:  Vale  District  Office:  100 
Oregon  Street;  Vale.  Oregon  97918  or 
SEORMP:  Bureau  of  Land  Management: 
Bums  District;  HC74-12533  Hwy  20  W; 
Hines,  Oregon  97738.  Copies  of  the 
Draft  SEORMP/EIS  will  be  available  for 
inspection  at  the  Harney  and  Malheur 
County  libraries  as  well  as  the  BLM, 
Oregon  State  Office,  Land  Office.  1515 
SW  Fifth  Street.  Portland,  Oregon,  the 
Baker  Resource  Area  Office.  Baker  City, 
Oregon,  during  normal  working  hours. 
Informal  meetings  will  be  scheduled  at 
Bums,  Vale,  Fields,  Diamond.  Jordan 
Valley,  McDermitt  and  Portland.  These 
meetings  are  intended  to  provide 
answers  to  questions  in  an  effort  to  get 
meaningful  comments.  Only  written 
comments  will  be  accepted.  The 
schedules  for  these  meetings  will  be 
sent  to  those  on  the  mailing  Ust  as  well 
as  through  the  media,  at  a  later  date. 

All  meaningful  comments  received 
during  the  120  day  comment  period  will 
be  analyzed  and  considered  in  the 
preparation  of  the  Final  SEORMP/EIS. 

FOR  FURTHER  MFORMATKM  CONTACT: 

Vale  District,  Gary  Cooper,  541-473- 
6203,  (phone),  541-473-6213  (fax). 
http://www.or.blm.gov/Vale/ 

Bums  District,  Glenn  Patterson.  541- 
573-4429,  (phone),  541-573-4411 
(fax),  http://www.or.blm.gov/Bums/ 

Public  participation  has  occurred 
throughout  the  Draft  SEORMP  process. 
A  Notice  of  Intent  was  filed  in  the 
FEOBIAL  HbttlSfER  on  August  24. 1995. 
Since  that  time  several  open  houses, 
public  meetings,  field  tours,  and 
discussions  with  the  Southeastern 
Oregon  Resource  Advisory  Council  and 
public  mailings  were  conducted  to 
solicit  comments,  ideas  and  report 
progress.  Any  comments  presented 
throughout  the  process  have  been 
considered.  In  addition,  the  Draft 
SEORMP/EIS  incorporates  applicable 
information  frt>m  the  ongoing  Interior 
Columbia  Basin  Ecosystem  management 
Project. 

This  notice  meets  the  requirements  of 
43  CFR  1610.7-2  for  consideration  of 
designation  of  Areas  of  Critical 
Environmental  Concem. 
Edwin  J.  Singleton, 
Vale  District  Manager. 
(FR  Doc.  98-28345  Filed  10-21-98:  8:45  ami 
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DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  LmmI  MenaQement 
[AK-910-0777-61] 

Idltarod  Advisory  Council  Meeting 

AQENCY:  Bureau  of  Land  Management. 
Interior. 


r:  The  Iditarod  Advisory 
Council  will  conduct  an  open  meeting 
Tuesday,  November  10, 1998.  fix>m  9 
a.m.  until  4  p.m.  The  purpose  of  the 
meeting  is  to  sunset  as  a  federal 
advisory  council  and  recognize  the 
contributions  of  council  members  over 
the  years.  The  council  will  also  disctiss 
the  formation  of  a  non-profit 
organization  to  assist  in  the 
management  of  the  Iditarod  National 
Historic  Trail.  The  meeting  will  be  held 
at  the  Campbell  Creek  Science  Center. 
6881  Abbott  Loop  Road.  Anchorage. 
Alaska. 

Public  comments  pertaining  to 
management  of  the  Iditarod  National 
Historic  Trail  will  be  talwn  at  1  p.m. 
Written  conmients  may  be  submitted  at 
the  meeting  or  mailed  to  the  address 
below  prior  to  the  meeting. 
AOOncSSES:  In'quiries  about  the  meeting 
should  be  sent  to  External  Affairs. 
Bureau  of  Land  Management.  222  W. 
7th  Avenue,  #13,  Anchorage,  Alaska 
99513-7599. 

FOR  FURTHER  MFORMATION  CONTACT: 
Teresa  McPherson,  (907)  271-5555. 

Dated:  October  14. 1998. 
Clinton  Hanaoa, 
Associate  Field  Manager. 
|FR  Doc.  9S-28322  Filed  10-21-48:  8:45  am] 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 
[CO-010-07-102<M)0-241A] 

Norttmsaet  Colorado  Reaouroe 
Advlaory  Council  Meeting 

AQENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Notice  of  meeting 

SUMMARY:  The  next  meeting  of  the 
Northwest  Colorado  Resource  Advisory 
Council  will  be  held  on  Monday  and 
Tuesday,  November  23-24. 1998,  at  the 
Bureau  of  Land  Management  (BLM) 
District  Office  in  Grand  Junction, 
Colorado. 

DATES:  Monday,  November  23,  and 
Tuesday,  November  24. 1998. 
ADDRESSES:  For  further  information 
contact  Mark  Morse.  BLM.  Grand 
Junction  District  Office.  2815  H  Road. 


Grand  Junction.  Colorado  81506; 
Telephone  (970)  244-3000. 
SUPPI^MQfTARV  MFORMATION:  The 
Northwest  Colorado  Resource  Advisory 
Council  will  meet  on  Monday, 
November  23  and  Tuesday,  November 
24, 1998.  at  the  BLM  District  Office. 
2815  H  Road,  Grand  Junction,  Colorado. 

The  two  day  meeting  wall  begin  at  8 
a.m.  on  November  23, 1998.  The 
purpose  of  the  meeting  is  to  conduct 
Ecosystem  Training  for  the  Council 
members  from  8  a.m.  to  4:30  p.m.  on 
November  23, 1998,  followed  by  a  field 
trip  for  Council  members  bom.  8  a.m.  to 
4  p.m.  on  November  24, 1998.  The  field 
trip  will  focus  on  riparian,  prescribed 
fire,  and  grazing  issues. 

Interested  members  of  the  public  may 
make  oral  statements  at  the  meeting  at 
4:30  p.m.  on  Monday,  November  23, 
1998,  or  submit  written  statements 
following  the  meeting.  Per-person  time 
limits  for  oral  statements  may  be  set  to 
allow  all  interested  persons  ai» 
opportimity  to  speak. 

Simunary  minutes  of  council 
meetings  are  maintained  in  both  the 
Grand  Junction  and  Craig  EHstrict 
Offices.  They  are  available  for  public 
inspection  and  reproduction  during 
regiilar  business  hours  %vithin  thirty  (30) 
days  following  the  meeting. 

Dated:  October  16. 1998. 
Mark  T.  Morae. 

District  Manager,  Craig  and  Grand  function 
Districts. 
(FR  Doc  98-28302  Filed  10-21-98;  8:45  am] 
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DEPARTMENT  OF  THE  MTERIOR 

Buraeu  of  Land  Management 
(WY-040-1430-01:  WYW-14344<q 

Realty  Action;  Direct  Sale  Of  PuMIc 
LarNle;  Wyoming 

AQENCY:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Notice  of  Realty  Action. 


;  The  following  public  land  in 
Sublette  County  has  been  examined  and 
found  suitable  for  direct  sale  under 
Section  203  of  the  Federal  Land 
Management  Policy  Act  of  1976.  (43 
U.S.C.  1713).  at  no  less  than  the  fair 
market  value. 

Sixdi  Principal  Kferidiaa 

T33N.R.  108W. 

Section  9.  NWViNWVt 

These  lands  contain  approximately  40 
acres. 

SUPPt^MENTARY  MRMMATXM:  The  BLM 
proposes  to  sell  the  surface  estate  of  the 


.  above  described  land  to  Christmann 
Corporation.  They  wish  to  acquire  the 
lands  for  ranch  operations.  The  parcel  is 
completely  surrounded  by  Christmann 
Corporation  private  lands. 

FOR  FURTHER  INFORMATION  CONTACT: 

Grace  Jensen.  Realty  Specialist,  Bureau 
of  Land  Management,  Pinedale  Field 
Office,  P.O.  Box  768,  Pinedale. 
Wyoming  82941,  307-367-5313. 

The  proposed  sale  is  consistent  with 
the  Pinedale  Resource  Area 
Management  Plan  and  would  serve 
important  public  obfectives  which 
cannot  be  achieved  prudently  or 
feasibly  elsewhere.  The  lands  contain 
no  other  know  public  values.  The 
planning  document  and  environmental 
assessment/land  report  covering  the 
proposed  sale  will  be  available  for 
review  at  the  Bureau  of  Land 
Management.  Pinedale  Field  Office.  432 
East  Mill  Street.  Pinedale,  Wyoming 
82941. 

Conveyance  of  the  above  land  will  be 
subject  to: 

1.  Reservation  of  a  right-of-way  for 
ditches  and  canals  pursuant  to  the  Act 
of  August  30. 1890.  43  U.S.C.  945. 

2.  Reservation  of  all  minerals  to  the 
United  States  of  America,  together  with 
the  right  to  prospect  for.  mine  and 
remove  the  minerals. 

3.  All  valid  existing  rights 
documented  on  the  official  public  land 
records  at  the  time  of  conveyance. 

Upon  publication  of  this  notice  in  the 
Federal  Register,  the  land  will  be 
segregated  from  all  forms  of 
appropriation  imder  the  public  land 
laws,  including  the  general  mining  laws, 
except  for  conveyance  under  the  Federal 
Land  Policy  and  Management  Act  and 
leasing  under  the  mineral  leasing  laws. 
The  segregative  effect  will  end  upon 
issuance  of  the  patent  or  270  days  from 
the  date  of  the  publication,  whichever 
occurs  first. 

For  a  period  of  forty-five  (45)  days 
ftom  the  date  of  issuance  of  this  notice, 
interested  parties  may  submit  comments 
to  the  Bureau  of  Land  Management. 
Pinedale  Field  Office.  P.O.  Box  768. 
Pinedale.  Wyoming  82941.  Any  adverse 
comments  will  be  reviewed  by  the  State 
Director,  who  may  sustain,  vacate,  or 
modify  this  realty  action.  In  the  absence 
of  any  objections  this  proposed  realty 
action  will  become  final. 

Dated:  October  16. 1998. 
LadteTlMlae. 
Field  Maitager. 

(FR  Doc  98-28299  Piled  10-21-98;  8:45  am) 
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DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 
PD-0S7-143O-OO1 

Idaho:  Filing  of  Plats  of  Survey:  Idaho 

The  plat  of  the  following  described 
land  was  officially  filed  in  the  Idaho 
State  Office,  Bureau  of  Land 
Management,  Boise.  Idaho,  effective 
9:00  a.m..  October  13. 1998. 

The  plat  representing  the  dependent 
resurvey  of  portions  of  the  south 
boundary  of  Fort  Hall  Indian 
Reservation,  of  the  west  boundary, 
subdivisional  lines,  and  of  Mineral 
Survey  No.  2513.  and  the  sulxlivision  of 
certain  sections,  and  the  survey  of  lot  16 
in  section  17.  and  of  lots  19  and  20  in 
section  18,  T.  6  S..  R.  36  E..  Boise 
Meridian,  Idaho,  (koup  963.  was 
accepted  October  13. 1998.  This  survey 
was  executed  to  meet  certain 
administrative  needs  of  the  Bureau  of 
Land  Management. 

All  inquiries  concerning  the  survey  of 
the  above  described  land  must  be  sent 
to  the  Chief.  Cadastral  Survey.  Idaho 
State  Office,  Bureau  of  Land 
Management,  1387  South  Vinnell  Way, 
Boise,  Idaho,  83709-1657. 

Dated:  October  13. 1998. 
DuME-Glaen, 

Qiief  Cadastral  Surveyor  for  Idaho. 
(FR  Doc.  98-28369  Filed  10-21-98;  8:45  am] 
■SJJNQ  OOOC  4»M-aS-^ 


MEDICARE  PAYMENT  ADVISORY 


ADDRESSES:  1730  K  Street,  NW,;  Suite 
800;  Wadiington,  D.C  20006.  The 
telephone  number  is  202/653-7220. 

FOR  FURTHER  SIFORMATION  CONTACT: 

Diane  EUiscm,  Office  Manager,  202/653- 
7220. 

SUPPLEMENTARY  MFORMATION:  If  you  are 
not  on  the  Commission  mailing  list  and 
wish  to  receive  an  agenda,  please  call 
202/653-7220. 
Mmray  N.  Rmb. 
Executive  Director. 

(FR  Doc  98-28401  Filed  10-21-98;  8:45  am] 
ICOOC 


Commlaalon  Meeting 

AQENCY:  Medicare  Payment  Advisory 

Commission. 

ACTION:  Notice  of  meeting. 

SUMMARY:  The  Commission  will  hold  its 
next  public  meeting  on  Thursday, 
October  29, 1998  and  Friday,  Octobw 
30, 1998  at  the  Embassy  Suites  Hotel, 
1250  22nd  Street  NW.  Washington.  DC 
The  meeting  is  tentatively  scheiduled  to 
begin  at  10:00  a.m.  on  October  29  and 
at  9:00  a.m.  on  October  30. 

The  Commission  will  discuss 
payments  to  hospital  outpatient 
departments  and  physicians,  graduate 
medical  education,  and  setting  and 
updating  payment  rates.  Several 
sessions  will  be  devoted  to  discussion  of 
the  Commission's  plans  for  work  on 
issues  affecting  the  Medicare4<Ihoioe 
program. 

/^endas  will  be  mailed  on  Friday, 
October  16, 1998.  Final  agenda  will  be 
available  on  the  Commission's  web  sites 
(WWW.MedPAC.GOV). 


NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  THE  HUMANHIES 

National  Endowment  ftor  the  Arts: 
Combinad  Arts  Advlaory  Panel 

Pursuant  to  Section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Public 
Law  92-463),  as  amended,  notice  is 
hereby  given  that  a  meeting  of  the 
combined  Arts  Advisory  Panel.  Folk  k 
Traditional  Arts  Section  A  (Heritage  & 
Preservation  and  Education  k  Access 
categories)  to  the  National  Endowment 
for  the  Arts  will  be  held  m  November 
3-4, 1998.  The  panel  will  meet  each  day 
from  9KX)  a.m.  to  6:30  p.m.  in  Room  730 
at  the  Nancy  Hanks  Center.  1100 
Pennsylvania  Avenue,  NW.  Washington. 
D.C  20506. 

This  meeting  is  for  the  purpose  of 
Panel  review,  discussion,  evaluation, 
and  recommendation  on  applications 
for  financial  assistance  under  the 
National  Foundation  on  the  Arts  and  the 
Humanities  Act  of  1965.  as  amended, 
including  information  given  in 
confidence  to  the  agency  by  grant 
applicants.  In  accordance  with  the 
determination  of  the  Chairman  of  May 
14, 1998,  these  sessions  will  be  closed 
to  the  public  pursuant  to  subsection 
(c)(4),  (6)  and  (9)(B)  of  section  552b  of 
Title  5,  United  States  Code. 

Further  information  with  reference  to 
this  meeting  can  be  obtained  from  Ms. 
Kathy  Plowitz-Worden.  Panel 
Coordinator,  National  Endowment  for 
the  Arts,  Washington,  D.C  20506,  or 
call  (202)  682-5691. 

Dated:  October  16. 1998. 
KaHiy  Plowili-WanlaB. 
Panel  Coordinator,  National  Endowment  for 
theAtU. 
(FR  Doc  98-28306  Filed  10-21-98;  8:45  am] 
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NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  THE  HUMANmES 

National  Endowanentfor  tlw  Arta: 
comiNnea  atv  Aowory  i^nei 

Pursuant  to  Section  10(aK2)  of  the 
Federal  Advisory  Committee  Act  (Public 
Law  92-463),  as  amended,  notice  is 
hereby  given  tliat  a  meeting  of  the 
Combined  Arts  Advisory  Panel.  Folk  k 
Traditional  Arts  Section  B  (Heritage  k 
Preservation  and  Education  k  Access 
categories)  to  the  National  Council  oo 
the  Arts  will  be  held  on  November  5- 
6. 1998.  The  panel  will  meet  eadi  day 
fit>m  9K)0  ajn.  to  6:30  pjn.  in  Room  730 
at  the  Nancy  Hanlcs  Center,  1100 
Pennsylvania  Avenue.  NW,  Washington, 
DC,  20506.  A  portion  of  this  meeting, 
from  11:30  a.m.  to  1:00  pan.  on 
Novemlier  6th,  wrill  he  open  to  the 
public  {(»  a  policy  discussion  on  field 
issues  and  needs.  Leadership  Initiatives. 
Millennium  projects,  and  guidelines. 

The  remaining  portions  of  diis 
meeting,  from  9:00  ajn.  to  6:30  pjn.  on 
November  5th  and  from  9:00  ajn.  to 
11:30  ajn.  and  1:00  pjn.  to  6:30  pjn.  oo 
Novemlier  6th.  are  fw  the  purpose  of 
Panel  review,  discussion,  evaluation, 
and  recommendation  oo  a^plicatioos 
for  Bn«nrf«l  assistance  under  the 
National  Foundation  on  the  Arts  and  tiw 
Humanities  Act  of  1965.  as  amended, 
including  infcwmation  given  in 
confidence  to  the  agency  l>y  grant 
applicants.  In  aooonlaDoe  with  the 
determination  of  the  Chairman  of  May 
14. 1998,  these  sessicms  will  be  dosed 
to  the  public  pursuant  to  subsection 
(cK4).  (6)  and  (9)(B)  of  section  5S2b  of 
lltle  5,  United  States  Code. 

Any  person  may  observe  meetings,  or 
portions  thereof,  of  advisory  panels 
v^ch  are  open  to  the  public,  and.  if 
time  allowrs.  may  be  permitted  to 
participate  in  the  panel's  discussions  at 
the  discretion  of  the  panel  chairman  and 
with  the  approval  of  the  full-time 
Federal  employee  in  attendance. 

If  you  need  special  accommodations 
due  to  a  disability,  please  contact  the 
Office  of  AooessAbUity,  National 
Endowment  for  the  Arts,  1100 
Pennsylvania  Avenue.  N.W.. 
Washington.  D.C  20506. 202/682-5532. 
TDY-TIX)  202/682-5496.  at  least  seven 
(7)  days  prior  to  the  meeting. 

Further  infannation  with  refeieooe  to 
this  meeting  can  be  obtained  from  Ms. 
Kathy  Plowitz-Worden.  Office  of 
Guidelines  k  Panel  Operations.  National 
Endowment  fot  the  Arts,  Washington. 
D.C,  20506,  or  caU  202/682-5691. 
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Dated:  October  16. 1998. 
Kathy  Plo%vitz-Worden, 
Panel  Coordinator.  Panel  Operations. 
National  Endowment  for  the  Arts. 
|FR  Doc.  98-28307  Filed  10-21-96;  8:45  am) 
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NATIONAL  SaENCE  FOUNDATION 

Agency  Information  Collection 
Activities:  Comment  Request; 
Submission  for  0MB  Review;  Survey 
of  Industrial  Reeearch  and 
Development  (OMB  Control  No.  3145- 
0027) 

agency:  National  Science  Foundation. 
action:  Notice. 

SUMMARY:  Under  the  Paperworlc 
Reduction  Act  of  1995.  Pub.  L.  104-13 
(44  U.S.C.  3501  et  seq.j,  and  as  part  of 
its  continuing  effort  to  reduce 
paperwork  and  respondent  burden,  the 
National  Science  Foundation  (NSF)  is 
inviting  the  general  public  or  other 
Federal  agencies  to  comment  on  this 
proposed  continuing  information 
collection.  This  is  the  second  notice  for 
public  comment:  the  first  was  published 
in  the  Federal  Register  on  page  43960 
in  the  Monday,  August  17. 1998  issue 
(Vol.  63.  No.  158]  and  two  comments 
were  received.  NSF  is  forwarding  the 
proposed  renewal  submission  to  OMB 
for  clearance  simultaneously  with  the 
publication  of  this  second  notice. 
FOR  FURTHER  INFORMATKM  CONTACT:  For 
further  information  or  for  a  copy  of  the 
collection  instrument  and  instructions 
contact  Ms.  Mary  Lou  Higgs,  Acting 
Clearance  Officer,  via  surface  mail: 
National  Science  Foundation.  ATTN: 
NSF  Reports  Clearance  Oflicer,  Suite 
295,  4201  Wilson  Boulevard,  Arlington, 
VA  22230:  telephone  (703)  306-2063;  e- 
mail  mlhiggsdnsf.gov:  or  FAX  (703) 
306-0201. 
SUPPt^MENTARY  INFORMATION: 

1.  Abstract:  The  proposed  continuing 
information  collection  involves  the 
estimation  of  the  expenditures  on 
research  and  development  prarformed 
within  the  United  States  by  industrial 
firms.  A  mail  survey,  the  Survey  of 
Industrial  Research  and  Development, 
has  been  conducted  annually  since 
1953.  hidustry  accounts  for  over  70 
percent  of  total  U.S.  R&D  each  year  and 
since  its  inception,  the  survey  has 
provided  continuity  of  statistics  on  R&D 
expenditures  by  major  industry  groups 
and  by  source  of  funds.  The  survey  is 
the  industrial  component  of  the  NSF 
statistical  program  that  seeks  to 
"provide  a  central  clearinghouse  for  the 
collection,  interpretation,  and  analysis 
of  data  on  the  availability  of.  and  the 


current  and  projected  need  for, 
scientiflc  and  technical  resources  in  the 
United  States,  and  to  provide  a  source 
of  information  for  policy  formulation  by 
other  agencies  of  the  Federal 
government"  as  mandated  in  the' 
National  Science  Foundation  Act  of 
1950.  Statistics  from  the  survey  are 
published  in  NSF's  annual  publication 
series  Research  and  Development  in 
Industry.  The  proposed  collection  will 
continue  the  survey  for  three  years. 

2.  Expected  Respondents:  The  survey 
will  be  mailed  to  a  statistical  sample  of 
approximately  24,000  companies  to 
collect  information  on  the  amount  and 
sources  of  funds  for  and  character  of 
R&D  performed  and  contracted  out  by 
industrial  firms,  and  information  on 
sales  and  employment  of  the  firms 
themselves. 

3.  Burden  on  the  Public:  To  minimize 
burden,  over  90-f>ercent  of  the 
companies  selected  for  the  Survey  of 
Industrial  Research  and  Development 
are  asked  to  respond  to  the  Form  RD- 

1  A,  the  abbreviated  version  of  the  basic 
survey  questionnaire.  Form  RD-1. 
Further,  only  companies  with  five  paid 
employees  or  more  are  asked  to 
participate  in  the  survey  and  extensive 
use  is  made  of  the  descriptive  codes  and 
information  on  the  establishment  list 
that  is  the  source  of  the  survey  sample 
to  avoid  sampling  firms  in  industries 
that  traditionally  do  not  perform  R&D. 
NSF,  with  input  from  the  Bureau  of  the 
Census,  the  collection  and  compiling 
agent  for  the  survey,  estimates  that  the 
average  annual  reporting  and  record 
keeping  burden  on  each  Form  RD-1  A 
respondent  will  be  1  hour  and  on  Form 
RD-1  respondents  will  be  15  hours.  The 
total  annual  burden  is  estimated  at 
43.000  hours,  calculated  as  follows: 

RD-1  A  respondents:  22.000  respondents 

X  1  response  x  1  burden  hour  = 

22,000  hours/year 
RD-1  respondents:  1,400  respondents  x 

1  response  x  15  burden  hours  = 

21,000  hours/year 
All  respondents:  22,000  +  21,000  = 

43,000  burden  hours/year  during 

1999,  2000,  and  2001. 

Conunents  Requested 

DATES:  The  Office  of  Management  and 
Budget  (OMB)  should  receive  written 
comments  on  or  before  November  23. 
1998. 

A00RES8ES:  Submit  written  comments 
to:  Office  of  Management  and  Budget, 
Office  of  Information  and  Regulatory 
Affairs,  ATTN:  National  Science 
Foimdation  Desk  Officer,  OMB,  Room 
10235,  725  17th  Street,  NW., 
Washington,  DC  20503. 


Special  Areas  for  Review 

NSF  especially  requests  comments  on: 

(a)  whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Foundation,  including  whether  the 
information  will  have  practical  utility; 

(b)  the  accuracy  of  the  Foundation  s 
estimate  of  the  burden  of  the  proposed 
collection  of  information; 

(c)  ways  to  enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected:  and 

(d)  ways  to  minimize  the  burden  of 
the  collection  of  information  on  those 
who  are  to  respond,  e.g.,  permitting 
submission  of  responses  through  the  use 
of  automated,  electronic,  mechanical,  or 
other  technological  collection 
techniques. 

Dated:  October  J6, 1998. 
Mary  Lou  Higgs, 
Acting  NSF  Clearance  Officer. 
|FR  Doc.  98-28273  Filed  10-21-98;  8:45  am] 
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NATIONAL  SaENCE  FOUNDATION 

Special  Emphasis  Panel  In 
Astronomical  Sciences  (1186);  Notice 
of  Meetings 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  announces  that  the  Special 
Emphasis  Panel  in  Astronomical 
Sciences  (1186)  will  be  holding  panel 
meetings  for  the  purpose  of  reviewing 
proposals  submitted  to  the  Advanced 
Tedinologies  and  Instrumentation 
Program  in  the  area  of  Astronomical 
Sciences.'  In  order  to  review  the  large 
volume  of  proposals,  panel  meetings 
will  be  held  on  November  10  (2)  and  on 
November  17  and  18  (1).  All  meetings 
will  be  closed  to  the  public  and  will  be 
held  at  the  National  Science 
Foundation,  4201  Wilson  Boulevard, 
Arlington,  Virginia,  firom  9:00  AM  to 
5:00  PM  each  day. 

Contact  Person:  Dr.  Benjamin  B. 
Snavely.  Program  Director,  Advanced 
Technologies  and  Instrumentation, 
Division  of  Astronomical  Sciences, 
National  Science  Foundation,  Room 
1045,  4201  Wilson  Boulevard, 
Arlington.  VA  22230.  (703)  306-1828. 

Reason  for  Closing:  The  proposals 
being  reviewed  include  information  of  a 
proprietary  or  confidential  nature, 
including  technical  information, 
Hnancial  data  such  as  salaries,  and 
personal  information  concerning 
individuals  associated  with  the 
proposals.  These  matters  are  exempt 
under  5  USC  552b(c)  (4)  and  (6)  of  the 
Government  in  the  Sunshine  Act. 
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Dated:  October  19. 1998. 
M.RribaocaWnaklsr. 
Committee  klanagement  Officer. 
(FR  Doc.  98-28386  Filed  10-21-98;  8:45  am] 


NATIONAL  SCIENCE  FOUNDATION 

Advisory  Panel  for  Biological 
InfrMttuetur*;  Notics  of  Mssdng 

In  aocordanoe  with  the  Federal 
Advisoiy  Committae  Act  (Pub.  L  92- 
463,  as  ammded).  the  National  Science 
Foundation  announces  the  following 
meeting: 

Name:  Adviaocy  Panel  for  Biological 
Infraatnictura  (1215). 

Date  and  time:  November  9-10, 1998. 8:30 
am-5tt)pm. 

Place:  Rm.  310.  National  Science 
Foundation  at  4201  Wilson  Blvd.  Arlington, 
VA. 

Typed  of  meeting:  Qoaed. 

Contact  penon:  Lee  Makowaki  and  Patricia 
Moove.  Pn^ram  Dinctofs,  Bioiogical 
Instnimentation  and  Instrument 
Developraent.  Natioiial  Science  Foundation, 
Rm.  615. 42S1  Wilaon  Boulevard.  Aiiington. 
VA  22230.  Telephone:  (703)  306-1472. 

Parpoee  of  meeting:  To  provide  advice  and 
racommeDdatiaiM  concerning  pn^waals 
tubmittsd  to  NSF  for  financial  support. 

Agenda:  To  review  and  evaluate  proposals 
far  me  instrument  Development  Biological 
Rasearch  (IIWR)  Program  as  part  of  the 
selection  process  for  awards. 

Reason  for  doting:  The  proposals  being 
reviewed  include  infannation  of  a 
proprietary  or  confidential  nature,  including 
technical  inibimation:  financial  data,  such  as 
salaries;  and  personal  infannation 
concerning  individuals  assodated  with  the 
proposals.  These  matters  are  exempt  under  S 
U.S.C  5S2b(c).  (4)  and  (6)  of  the  Government 
in  the  Sunshine  Act 

Dated:  October  19. 1998. 
M.EabM3caMnakler. 
Committee  Management  Officer. 
(FR  Doc  98-28387  Filed  10-21-98;  8:45  am) 


Type  of  meeting:  Cloaad 

Contact  Penont:  Rodger  E.  Zic 
Program  Director,  Communications  Rasearch. 
aSE/CCR.  Room  1145.  National  Science 
FoundatioD.  4201  Wilson  Boulevard. 
ArlingKm.  Virginia  22230  (703)  306-1912. 

Purpoee  of  Meeting:  To  provide  advice  aiid 

nynnrnnmrfaHnnM  ramneming  propoaals 
submitted  to  NSF  far  financial  support 

Agenda:  To  review  and  evaliute 
Communications  Research  proposals  as  a 
part  of  the  selection  process  far  awards. 

Aeoson  for  doeing:  The  proposals  being 
reviewrad  include  infannation  of  a 
proprietary  or  confidential  nature,  including 
tedmical  infannation.  fin«nri«l  data,  such  as 
salaries,  and  personal  infannation 
conoemii^  individuals  asaodated  with  the 
proposals.  These  matters  are  writhin 
exemptions  (4)  and  (6)  of  5  U.S.C  S52b(c).  of 
the  Government  in  the  Sunshine  Act 

Dated:  October  19. 1998. 
M.BabeocaWtaidar. 
Conunjlfae  hSanagement  Officer. 
[FR  Doc  98-28385  Filed  10-21-96;  8:45  am) 


Dated:  October  19. 1996. 


NATIONAL  SaENCE  FOUNDATION 

Special  Emphaaia  Panel  in  Compirtar- 
Communlcatlons  Research;  Nodes  of 


In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting: 

Name:  Special  Emphasis  Panel  in 
Computer-Communications  Research  (1192) 

Date:  November  10. 1998 

Time:  8K)0  a.m.-SKX)  p.m. 

Place:  National  Science  Foundation.  4201 
Wilson  Boulevard.  Room  1150  Arlington.  VA 
22230 


NATIONAL  SCIENCE  FOUNDATION 

Ibil 


Innovation;  Nollos  of  Mtitlng 

In  aocordanoe  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting. 

Name:  Special  Emphasis  Panel  in  Design. 
Manufacture,  and  Industrial  Innovation- 
(1194). 

Date  and  time:  November  12-13. 1998. 
8:00  a.m.-5:30  p.m. 

Mace:  Rooms  310.  320.  330.  340. 680.  and 
1120.  National  Science  Foundatioo.  4201 
WUson  Boulevard.  Ariington.  VA  22230. 

7>pe  (^Meeting:  Qoaed. 

Contact  Person:  Dr.  Ming  Leu.  Program 
Director.  Manufacturing.  Machines,  and 
Equipment,  Dr.  Delde  Durham.  Program 
Director.  Material  Processes  and 
Manufacturing.  Dr.  Geoige  A.  Hazelrigg. 
Program  Director,  Design  and  Integration 
Engineering.  Dr.  Lanry  Seifbrd.  Program 
Director,  Operations  Research  and 
Production  Systems.  (703)  306-1330, 
National  Science  Foundation,  4201  Wilson 
Boulevard,  Ariington,  VA  22230. 

Purpoee  of  Meeting:  To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  the  NSF  for  financial  support. 

Agenda:  To  review  and  evaluate  Career 
proposals  as  part  of  the  selection  process  for 
awards. 

Aeoson  for  dosing:  The  proposals  being 
revie«»ed  indude  inJFoimation  of  proprietary 
or  confidential  nature,  including  technical 
information,  finandal  data  such  as  salaries, 
and  personal  information  concerning 
individuals  assodated  with  the  proposals. 
These  matters  that  an  exempt  under  5  U.S.C 
5S2b(cM4)  and  (6)  of  the  Government  in  the 
Sunshine  Act 


Comm^iee  Management  Officer. 

(FR  Doc  98-28364  FUed  10-21-96;  8:45  am) 


NATIONAL  SCIENCE  FOUNDATION 


and  CoHimunlcatlona  Syslwns;  Nollos 

g^  ^^^allfin 

In  aocordance  writh  the  Federal 
Advisoiy  Committee  Act  (Pub.  L.  92- 
463.  as  amended),  the  National  Scienoe 
Foundation  announces  the  following 
meeting. 

Mune:  Special  Emphasis  Panel  in 
Electrical  and  Communications  System 
(1196) 

Date  and  Time:  November  16, 1996: 8:30 
a.m.  to  SAO  pjn. 

Place:  Room  630,  National  Sdence 
Foundation,  4201  Wilson  Boulevard, 
Arlington.  VA  22230 

7>pe  of  Meeting:  dosed 

Contact  Persons:  Dr.  Tien  P.  Lee,  Pronm 
Director.  Physical  FoundatioBS  of  HnaWing 
Technologies  (PFET).  Division  of  Electrical 
and  Communications  Systems.  National 
Sdence  Foundations.  4201  Wilson 
Boulevard.  Room  675.  Ariington.  VA  22230 
Telephone:  (703)  306-1339 

Purpose:  To  provide  advice  and 
rnrtrmnwrnisHo"*  mnr«jning  pmpnaals 
submitted  to  NSF  for  finanrial  support 

Agenda:  To  review  and  evaluate  leeearch 
proposals  in  the  Physical  Foundations  of 
RTMhling  Technologies  program  as  part  of  the 
selection  process  for  awards. 

Jlsason  ^  Gfacif^:  The  proposals  being 
reviewed  indude  infonnatioo  of  a 
piuprietary  or  confidential  nature,  including 
Hir-tiniff«l  infonnstion:  finandal  data,  such  as 
salaries;  and  personal  infannation 
concemii^  individuals  associated  writh  the 
proposals.  These  mattars  are  widiin 
exemptions  4  and  6  of  5  U.S.C  SS2  b.  (cX4) 
and  (6)  the  Government  in  the  Sunshine  Act 

Dated:  October  19. 1998. 
hLUbmxMVnakkr, 
Committee  Management  Officer. 
(FR  Doc  98-28383  Filed  10-21-98;  8:45  am) 
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NATIONAL  SCIENCE  FOUNDATION 

Special  Emphasis  PansI  for 
Ososdsncas:  Nollos  of  Mssllng 

In  aocordanoe  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463.  as  amended),  the  National  Scienoe 
Foimdation  announces  the  following 
meeting: 

Name:  Special  Emphasis  Panel  for 
Geosdences  (1756). 

Date  S-  Time:  November  16-20. 1998;  8  JO 
AMSMtPM. 

Place:  National  Sdence  Foundation,  4201 
Wilson  Bhrd.  Arliiqiton,  VA. 
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Type  of  Meeting:  Closed. 

Contact  Person:  Dr.  Michael  Reeve,  Section 
Head.  Division  of  Ocean  Sciences,  National 
Science  Foundation.  4201  Wilson  Blvd.. 
Arlington.  VA  2230.  Telephone:  (703)  306- 
1587. 

Purpose  of  meeting:  To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  NSF  for  financial  support. 

Agenda:  To  review  and  evaluate  Ocean 
Science  Research  Programs  (OSRS)  as  part  of 
the  selection  process  for  awards. 

Reason  for  closing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  of  confidential  nature,  including 
technical  information;  financial  data,  such  as 
salaries:  and  personal  information 
concerning  individuals  associated  with  the 
proposals.  These  matters  are  exempt  under  5 
U.S.C.  552b(c),  (4)  and  (6)  of  the  Government 
in  the  Sunshine  Act. 

Dated:  October  19, 1998. 
M.  Rebecca  Winkler. 

Committee  Management  Officer. 

[PR  Doc.  98-28382  Filed  10-21-98;  8:45  am) 
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NATIONAL  SOENCE  FOUNDATION 

Special  Emphasis  Panel  in  Materials 
Research;  Notice  of  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  aiuiounces  the  following 
meeting: 

Name:  Special  Emphasis  Panel  in  Materials 
Research  (1203) 

Date  &  Time:  November  10. 1998;  8:00  ara- 
5:00  pm 

Mace:  itoom  1060,  National  Science 
Foundation,  4201  Wilson  Blvd.,  Arlington, 
VA. 

Type  of  meeting:  Closed 

Contact  person:  Dr.  Liselotte  J.  Schioler, 
Program  Director,  Division  of  Materials 
Research.  Room  1065.41.  National  Science 
Foundation.  4201  Wilson  Blvd.,  Arlington. 
VA  22230  (703)  306-1836. 

Purpose  of  meeting:  To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  NSF  for  financial  support. 

Agenda:  To  review  and  evaluate 
CAREER — Ceramics  proposals  as  part  of  the 
selection  process  for  awards. 

Reason  for  closing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information;  financial  data,  such  as 
salaries,  and  personal  information 
concerning  individuals  associated  with  the 
proposals.  These  matters  are  exempt  under  5 
U.S.C  552b(c),  (4)  and  (6)  of  the  Government 
in  the  Sunshine  Act. 

Dated:  October  19, 1998. 
M.  Robecca  WinkJar. 
Committee  Management  Officer. 
|FR  Doc.  98-28388  Filed  10-21-98;  8:45  am) 
■UMQ  COM  TM»^^ 


NATIONAL  SaENCE  FOUNDATION 

U.S.  National  Assessment  Synthesis 
Team;  Notice  Of  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting: 

Name:  U.S.  National  Assessment  Synthesis 
(Team  •5219). 

Date:  November  16-17, 1998  (see  agenda 
for  times). 

Place:  Room  1235  on  11/16  ft  Room  770  on 
11/17,  National  Science  Foundation, 
Arlington,  VA. 

Type  of  Meeting:  Part  Open  (see  agenda  for 
times). 

Contact  Person:  Melissa  J.  Taylor,  Office  of 
the  U.S.  Global  Change  Research  Program 
(USGCRP).  400  Virginia  Avenue,  SW,  Suite 
750,  Washington.  DC  20024.  Tel:  202  314- 
2230;  Fax:  202  488-8681;  Email: 
mtaylor^sgcrp.gov.  Interested  persons 
should  contact  Ms.  Taylor  as  soon  as  possible 
to  assure  space  provisions  are  made  for  all 
|}articipants  and  observers. 

Minutes:  May  be  obtained  from  the  contact 
person  listed  above. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  to  the  interagency 
Subcommittee  on  Global  Change  Research  on 
the  design  and  conduct  of  the  national  effort 
to  assess  the  consequences  of  climate 
variability  and  climate  change  fat  the  United 
States. 

Agenda:  A  closed  breakfast  session  will  be 
held  each  morning  from  7:30-8:30  to  discuss 
personnel  matters.  The  open  meeting  will 
take  place  from  8:30-12:00  a.m.  and  3.-00- 
5:00  p.m.  each  day. 

Day  1  (November  16)  will  review  overall 
progress  since  the  August  meeting,  and  will 
focus  on  comments  received  on  the  draft 
outline,  and  progress  made  in  revising  the 
outline  and  adding  text 

Day  2  (November  17)  will  focus  on  sections 
of  the  Synthesis  Report  outline  dealing  with 
regions  and  sectors.  The  meeting  will  then 
review  the  timetable  for  next  steps  and  will 
address  any  outstanding  issues. 

Reason  for  Closing:  The  personnel  matters 
being  discussed  include  information  of  a 
personal  nature  where  disclosure  would 
constitute  unwarranted  invasions  of  personal 
privacy.  These  matters  are  within  exemption 
6  of  5  U.S.C.  552b(c),  Government  in  the 
Sunshine  Act. 

Dated:  October  19. 1998. 
M.  Rebecca  Winkler, 
Committee  Manag/ement  Officer.  ■ 
|FR  Doc.  98-28381  Filed  10-21-98;  8:45  am] 
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NUCLEAR  REGULATORY 
COMMISSION 

[Dodwt  Na  72-1] 

General  Electric  Company;  Notice  of 
Oockating  of  the  Materials  License 
SNM-2500>Amendment  Application  for 
the  General  Electric— Morris  Operation 
Independent  Spent  Fuel  Storage 
Installation 

By  letter  dated  April  30, 1998,  as 
supplemented  June  17, 1998,  General 
Electric  Company  submitted  an 
application  to  the  U.S.  Nuclear 
Regulatory  Commission  (NRC  or  the 
Commission),  in  accordarce  with  10 
CFR  Part  72.  requesting  the  amendment 
of  the  General  Electric — ^Morris 
Operation  (GEMO)  independent  spent 
fuel  storage  installatron  (ISFSI) 
Materials  License  SNM-2500  and  the 
associated  Technical  Specifications  (TS) 
for  the  GEMO  ISFSI  located  in  Morris, 
Illinois.  The  amendment  application 
requests  changes  to  the  GO^  Safety 
Conunittee  membership  and  the  facility 
organizational  structure  and  deletes 
specific  environmental  monitoring 
limits  firom  the  TS.  This  application 
supersedes  in  its  entirety.  General 
Electric's  amendment  application  dated 
May  24, 1996,  as  supplemented  August 
13. 1996. 

This  application  was  docketed  under 
10  CFR  Part  72;  the  GEMO  ISFSI  Docket 
No.  72--1.  The  amendment  of  an  ISFSI 
license  is  subject  to  the  Commission's 
approval. 

The  Director.  Office  of  Nuclear 
Material  Safety  and  Safeguards,  or  his 
designee,  will  determine  if  the 
amendment  presents  a  genuine  issue  as 
to  whether  public  health^and  safety  will 
be  significantly  affected  and  may  issue 
either  a  notice  of  a  hearing  or  a  notice 
of  proposed  action  and  opportimity  for 
a  hearing  in  accordance  with  10  CFR 
72.46(b)(1)  or  take  immediate  action  on 
the  amendment  in  accordance  with  10 
CFR  72.46(b)(2). 

For  further  details  with  respect  to  this 
appUcation.  see  the  application  dated 
April  30, 1998,  as  supplemented  June 
17, 1998,  which  are  available  for  public 
inspection  at  the  NRC's  Public 
Document  Room,  2120  L  Street.  NW, 
Washington,  DC  20003-1527 . 

Dated  at  Rockville.  Maryland,  this  13th  day 
of  October  1998. 

For  the  U.S.  Nuclear  Regulatory 
Conunission. 

William  F.  Kane. 

Director,  Spent  Fuel  Project  Office,  Office  of 
Nuclear  Material  Safety  and  Safeguards. 
IFR  Doc.  98-28358  Filed  10-21-98;  8:45  am) 
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NUCLEAR  REGULATORY 
COMMISSION 

Advisory  Committee  on  Reactor 
Safeguards;  Joint  ACRS 
Subconmilttsas  on  Reliability  and 
Probabilistic  Risk  Assessment  and  on 
Regulatory  Policias  and  Practices; 
Revised 

A  two-day  meeting  of  the  Joint  ACRS 
Subcommittees  on  Reliability  and 
Probabilistic  Risk  Assessment  and  on 
Regulatory  Policies  and  Practices 
scheduled  to  be  held  on  Thursday,  and 
Friday,  October  29-30, 1998,  has  been 
changed  to  a  one-day  meeting  which 
will  be  held  on  Thursday,  October  29, 
1998,  beginning  at  8:30  a.m..  in  Room 
T-2B3, 11545  Rockville  Pike,  Rockville, 
Maryland.  Notice  of  this  meeting  was 
published  in  the  Federal  Register  on 
Thursday,  October  15. 1998  (63  FR 
55414).  All  other  items  pertaining  to 
this  meeting  remain  the  same  as 
previously  published. 

For  furtner  information  contact.  Mr. 
Michael  T.  Markley.  cognizant  ACRS 
staff  engineer,  (telephone  301/415- 
6885)  between  7:30  a.m.  and  4:15  p.m. 
(HOT). 

Dated:  October  16, 1998. 
MidiariT.Markky. 
Acting  Chief,  Nuclear  Reactors  Branch. 
[FR  Doc.  9»-28359  Filed  10-21-98;  8:45  ami 
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NUCLEAR  REGULATORY 


[DecKM  Na  40-3453  and 
tITl 


UcenaeNaSEA- 


Atias  Corporation 

AOBICY:  Nuclear  Regulatory 

Commission. 

ACTKM:  Receipt  of  petition  for  Director's 

Decision  under  10  CFR  2.206. 

Notice  is  hereby  given  that  a  request 
for  Hearing  and  Petition  for  Leave  to 
Intervene  S'etition)  filed  by  the  State  of 
Utah  (State)  has  been  refeired  by  the 
Atomic  Safety  and  Licensing  Board 
(ASLB)  to  be  treated  as  a  petition  under 
10  CFR  2.206. 

Ota  August  2, 1988.  Atlas  Corporation 
(Atlas),  370  Seventeenth  Street,  Suite 
3050.  Denver,  Colorado  80202. 
submitted  an  application  for  a  license 
amendment  to  revise  its  site  reclamation 
plan  for  uranium  mill  tailings  at  its  site 
near  Moab.  Utah.  On  April  4. 1994. 
notice  of  Receipt  of  Application  and 
notice  of  opportunity  for  hearing  on  the 
application  were  published  in  the 
Federal  Ktfistar.  59  Fed.  Reg.  16.665 
(1994).  On  July  13. 1998.  the  State  filed 


its  Petition  stating  that  if  the  Petition  is 
foimd  to  be  untimely  that  it  be  treated 
as  a  10  CFR  2.206  petition  in  accordance 
with  10  CFR  2.1205(11(2).  The  Petition 
was  filed  by  Denise  Chancellor, 
Assistant  Attorney  General  on  behalf  of 
the  State.  By  Memorandum  and  Order 
dated  August  13, 1998.  the  ASLB 
determined  that  the  Petition  was 
inexcusably  late  and  would  be  treated  as 
a  petition  under  10  CFR  2.206  in 
accordance  with  10  CFR  2.1205(1)(2). 

In  its  Petition  the  State  asserts  that  if 
Atlas  were  to  proceed  with  its 
reclamation  plan  as  approved  by  the 
Nuclear  Regulatory  Commission,  it 
would  be  in  violation  of  10  CFR  Part  40. 
Appendix  A.  More  specifically,  the 
State  asserts  that  the  rock  apron  design 
(armoring  the  tailings  pile)  does  not 
provide  "  'reasonable  assurance'  against 
engineering  failure  at  the  Atlas  Uranium 
Tailings  Site,  and.  thus  does  not  satisfy 
Appendix  A."  As  bases  for  its  assertion. 
Ut^  stated  that  the  unpredictability  of 
flood  events,  erosion,  and  vegetation 
growth  along  the  river  banks  makes 
computation  of  the  probability  of  river 
migration  extremely  difficult  and  that, 
therefore,  conservatism  should  be  built 
into  how  the  tailings  pile  is  armored. 

The  Petition  has  been  referred  to  the 
Director  of  the  Office  of  Nuclear 
Material  Safety  and  Safeguards.  As 
provided  by  Section  2.206,  appropriate 
action  will  be  taken  on  this  Petition 
within  a  reasonable  time.  A  copy  of  the 
Petition  is  available  for  inspection  at  the 
Commission's  Public  Dociunent  Room 
at  2120  L  Street,  NW,  Washington,  DC 
20555. 

FOR  FURTHER  INFORMATION  CONTACT: 
Myron  Fliegel,  Petition  Manager, 
Telephone  (301)  415-6629. 

Dated  at  Rockville,  Maryland,  this  16th  day 
of  October.  1998. 

For  the  Nuclear  Rc^atory  Commission. 
MkhMlF.Wdier. 
Deputy  Director,  Division  of  Waste 
Management,  Office  of  Nuclear  Material 
Safety  and  Safeguards. 
(FR  Doc.  9»-28357  Filed  10-21-98:  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

Sunshine  Act  Meetings 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  Government  in  the 
Sunshine  Act,  Pub.  L.  94-409,  that  the 
Sectuities  and  Exchange  Conunission 
will  hold  the  following  meetings  during 
the  week  of  October  26. 1998. 

An  open  meeting  will  be  held  on 
Tuesday,  October  27, 1998.  at  10:00  a.m. 


A  closed  meeting  will  be  held  on 
Tuesday,  October  27. 1998,  following 
the  10:00  a.m.  open  meeting. 

Commissioners,  Counsel  to  the 
Commissioners,  the  Secretary  to  the 
Commission,  and  recording  secretaries 
will  attend  the  closed  meeting.  Certain 
staff  members  who  have  an  interest  in 
the  matters  may  also  be  present. 

The  General  Counsel  of  the 
Commission,  or  his  designee,  has 
certified  that,  in  his  opinion,  one  or 
more  of  the  exemptions  set  forth  in  5 
U.S.C.  552b(c)(4),  (8).  (9)(A)  and  (10) 
and  17  CFR  200.402(a)(4),  (8).  (9)(i)  and 
(10).  permit  consideration  of  the 
scheduled  matters  at  the  closed  meeting. 

Commissioner  Unger,  as  duty  officer, 
voted  to  consider  the  items  listed  for  the 
closed  meeting  in  a  closed  session. 

The  subject  matter  of  the  open 
meeting  scheduled  for  Tuesday,  October 
27, 1998,  at  10:00  a.m.,  will  be: 

The  Commission  will  hear  oral  argument 
on  an  appeal  by  Joseph ).  Barbato  from  an 
administrative  law  judge's  initial  decision. 
For  further  information,  contact  Joan  L 
Loizeaux  or  Sara  Crovitz  at  (202)  942-0950. 

The  subject  matter  of  the  closed 
meeting  scheduled  for  Tuesday,  October 
27, 1998,  following  the  10:00  a.m.  open 
meeting,  will  be: 

Institution  and  settlement  and  injunctive 
actions. 

Institution  and  settlement  of  administrative 
proceedings  of  an  enicvcement  nature. 

Post  argument  discussion. 

At  times,  changes  in  Commission 
priorities  require  alternations  in  the 
scheduling  of  meeting  items.  For  further 
information  and  to  ascertain,  what,  if 
any,  matters  have  been  added,  deleted 
or  postponed,  please  contact:  The  Office 
of  the  Secretary  at  (202)  942-7070. 

October  20, 1998. 
Jenathan  G.  Katx. 
Secretary. 

(FR  Doc  9a-28460  Filed  10-2O-98;  11:49 
am] 


56668 


Federal  Register/Vol.  63.  No.  204 /Thursday.  October  22.  1998/Notices 


SECURITIES  AND  EXCHANGE 
COMMISSION 

No.  34  <0659;  FIto  Na  8R-Anwx- 


[I 
96-36] 


Sen-Regulatory  Organizations;  Notice 
of  Filing  and  Immediate  Effectlvenesa 
of  fVopoaed  Rule  Ctiange  bf  the 
American  Stocic  Exchange,  Inc. 
Relating  to  Opening  Transactions  in 
Flexilile  Equity  Options 

October  15. 1998. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  and  Exchange  Act  of  1934* 
notice  is  hereby  given  that  on 
September  28. 1998.  the  American  Stock 
Exchange.  Inc.  ("Amex"  or  "Exchange") 
filed  with  the  Securities  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  change  as  described  in 
Items  1, 11,  and  III  below,  which  Items 
have  been  prepared  by  the  Exchange. 
The  Commission  is  publishing  this 
notice  to  solicit  comments  on  the 
proposed  rule  change  from  interested 
persons. 

I.  Seif>Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Amex  proposes  to  change  the 
required  minimum  value  size  for 
opening  transactions  in  FLEX  Equity 
Options  series  that  have  no  open 
interest,  so  that  the  minimum  value  size 
will  be  the  lesser  of  250  contracts  or  the 
number  of  contracts  overlying  $1 
million  of  the  underlying  securities.  The 
text  of  the  proposed  rule  change  is 
available  at  the  Office  of  the  Secretary. 
Amex  and  at  the  Commission. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Propoesd  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Amex  included  statements  concerning 
the  purpose  of.  and  statutory  basis  for. 
the  proposed  rule  change  and  discussed 
any  comments  it  received  on  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  The 
Amex  has  prepared  siunmaries.  set  forth 
in  sections  A.  B.  and  C  below,  of  the 
most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

(1)  Purpose 

The  Exchange  is  proposing  to  change 
the  minimum  value  size  for  opening 


transactions  (other  than  FLEX  Quotes 
responsive  to  FLEX  Request  for  Quotes) 
in  any  FLEX  Equity  Option  series  in 
which  there  is  no  open  interest  at  the 
time  the  Request  for  Quotes  is 
submitted.  Currently,  Rule  903C  states 
that  the  minimum  value  size  for  these 
opening  transactions  shall  be  250 
contracts.  The  Exchange  is  proposing  to 
change  this  rule  such  that  the  minimum 
value  size  for  these  transactions  shall  be 
the  lesser  of  250  contracts  or  the  number 
of  contracts  overlying  $1  million  of  the 
underlying  securities. 

The  Exchange  is  proposing  this 
change  because  it  believes  the  current 
rule  is  overly  restrictive.  The  rule  was 
originally  put  in  place  to  limit 
participation  in  FLEX  Equity  options  to 
sophisticated,  high  end  worth 
individuals.  However,  the  Exchange 
believes  that  this  limit  tied  to  the 
number  of  contracts  alone  hurts  the 
Uquidity  and  trading  interest  in  FLEX 
Equity  Options  for  higher  priced 
equities.  The  Exchange  believes  the 
value  of  the  securities  underlying  FLEX 
Equity  Options  is  just  as  valid  a  restraint 
as  one  tied  solely  to  the  number  of 
contracts  and  if  set  at  the  right  limit  can 
prevent  the  participation  of  investors 
who  do  not  have  adequate  resources.  In 
fact,  the  limitation  on  the  minimum 
value  size  for  opening  transactions  in 
FLEX  Index  Options  is  tied  to  the  same 
type  of  standard,  the  Underlying 
Equivalent  Value.  The  Exchange 
believes  the  number  of  contracts 
overlying  $1  million  in  underlying 
securities  is  adequate  to  provide  the 
right  amount  of  investor  protection.  An 
opening  transaction  in  a  FLEX  Equity 
series  on  a  stock  priced  at  more  than 
$40  would  reach  this  limit  before  it 
would  reach  the  contract  size  limit  i.e.. 
250  contracts  times  the  multipUer  (100) 
times  the  stock  price  ($40)  equals  $1 
million  in  underlying  value.  It  should 
also  be  noted  that  the  minimum  value 
size  in  FLEX  Equity  series  overlying  low 
priced  stocks  may  currently  be 
permitted  although  the  transaction  may 
overlie  a  much  smaller  value.  For 
example,  FLEX  Equity  Options 
overlying  a  $10  stock  would  be 
permitted  although  the  underlying  value 
for  Options  may  be  $250,000  i.e.,  250 
times  100  (multipUer)  times  $10  (stock 
price). 

(2)  Basis 

The  Amex  believes  that  the  proposed 
rule  change  is  consistent  with  Section 
6(b)  of  the  Act.2  in  general,  and  furthers 
the  objectives  of  Section  6(b)(5).3  in 
particular,  in  that  it  is  designed  to 


prevent  fraudulent  and  manipulative 
acts  and  practices,  to  promote  just  and 
equitable  principles  of  trade,  to  foster 
cooperation  and  coordination  with 
persons  engaged  in  facilitating 
transactions  in  securities,  and  to  remove 
impediments  to  and  perfect  the 
mechanisms  of  a  free  and  open  market 
and  a  national  market  system. 

B.  Self -Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  burden  on  competition. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants  or  Others 

No  written  comments  were  solicited 
or  received  with  respect  to  the  proposed 
rule  change. 

m.  Date  of  Efiisctiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Because  the  foregoing  proposed  rule 
change  is  based  on  substantively 
identical  rules  relating  to  the  minimum 
opening  transaction  size  in  FLEX  Equity 
Cations  at  the  Chicago  Board  Options 
Exchange,  bic.*  and:  (1)  does  not 
significantly  afiiect  the  protection  of 
investors  or  the  public  interest;  (2)  does 
not  impose  any  significant  burden  on 
competition:  (3)  does  not  become 
operative  for  30  days  from  September 
28. 1998.  the  date  on  which  it  was  filed, 
and  the  Exchange  provided  the 
Commission  with  written  notice  of  its 
intent  to  file  the  proposed  rule  change 
at  least  five  business  days  prior  to  tlw 
filing  date,  it  has  become  effective 
pursuant  to  Section  19(b)(3)(A)  of  the 
Act  s  and  Rule  19b-4(e)(6)  •  thereunder.' 
At  any  time  within  60  days  of  the  fiUng 
of  the  proposed  rule  change,  the 
Commission  may  sununarily  abrogate 
such  rule  change  if  it  appears  to  the 
Conunission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  furtherance  of  the  purposes 
of  the  Act. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 


•  IS  U.S.C  7a«a>Hi). 


» is  U.S.C  78Rb). 
>  IS  U.S.C  78f(bX5). 


*  See  Securities  Exchange  Act  Release  No.  40451 
(September  18.  1998).  63  FR  51393  9Septemb«r  25, 
1998). 

» 15  U.aC  78«(b)(3)(A). 

•  17  CFR  240.19b-4(eM6). 

'In  reviewing  this  proposal,  the  Conunission  has 
considered  the  proposed  rule's  impact  on 
efficiency,  competition,  and  capital  formation.  15 

U.S.C  78c(a 
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including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary.  Securities  and  Exchange 
Commission.  450  Fifth  Street.  N.W., 
Washington.  D.C.  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
(Dommission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  US.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Section.  450  Fifth  Street,  N.W.. 
Washington,  D.C.  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  Amex.  All  submissions 
should  refer  to  File  No.  SR-Amex-98- 
35  should  be  submitted  by  November 
12. 1998. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.* 

Margaret  H.  McFarland. 
Deputy  Secretary. 

(PR  Doc.  98-28318  Filed  10-21-98:  8:45  am] 
aaxMQ  OOK  spio-ei-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Releess  Number  34-40560;  File  Numtier 

SR-CHX-ea-is] 

Self-Regulatory  Organizations; 
Chicago  Stock  Excttange.  Inc.;  Order 
Granting  Approval  to  Proposed  Rule 
Change  and  Notice  of  Filing  and  Order 
Granting  Accelerated  Approval  of 
Amendment  No.  1  Thereto  Relating  to 
the  Payment  of  Listing  Fees  by 
Specialists 

October  15, 1998. 
1.  Introduction 

On  June  16, 1998.  the  Chicago  Stock 
Exchange,  hic.  ("CHX"  or  "Exchange") 
submitted  to  the  Securities  and 
Exchange  Commission  ("SEC"  or 
"Commission"),  pursuant  to  Section 
19(b)(1)  of  the  Securities  Exchange  Act 
of  1934  ("Act") »  and  Rule  19b-4 
thereunder.'  a  proposed  rule  change  to 
establish  that  Specialists.  Co-Specialists 
and  Relief  Specialists  may  not  pay 
listing  fees  for  any  issuing  corporation 


for  which  they  act  as  a  Specialist.  Co- 
Specialist  or  Relief  Specialist. 

The  proposed  rule  change  was 
published  for  comment  in  the  Federal 
Register  on  July  22,  1998.3  ^jq 
comments  were  received  on  the 
proposal.  On  September  24, 1998,  the 
Exchange  submitted  to  the  Commission 
Amendment  No.  1  to  the  proposed  rule 
change.*  This  order  approves  the 
proposed  rule  change  and  grants 
accelerated  approval  to  Amendment  No. 
1  thereto.  The  Commission  is  also 
soliciting  comments  on  Amendment  No. 
1  to  the  proposed  rule  change. 

n.  Description  of  the  Proposal 

The  Exchange  proposes  to  adopt  new 
Rule  20A  to  Article  XXX  to  prohibit 
Exchange  members  and  member 
organizations  from  directly  or  indirectly 
paying  listing  fees,  including  initial  and 
maintenance  fees,  for  any  issuing 
corporation  for  which  the  member  or 
member  organization  acts  as  a 
Specialist,  Co-Specialist  or  Relief 
Specialist.  According  to  the  CHX,  the 
purpose  of  the  proposed  rule  is  to  avoid 
potential  conflicts  of  interest,  both 
actual  and  apparent,  that  could  arise  in 
such  situations.  The  Exchange  believes 
that  Specialists  have  an  obligation  to 
maintain  a  free  and  open  market  in  an 
issue.  To  maintain  the  integrity  of  the 
market,  the  Exchange  believes  that 
Specialists  must  remain  independent  of 
issuers. 

in.  Discussion 

After  careful  review,  the  Commission 
finds  that  the  proposed  rule,  as 
amended,  is  consistent  with  the 
requirements  of  the  Act  and  the  rules 
and  regulations  thereunder  applicable  to 
a  national  securities  exchange.'  In 
particular,  the  Commission  believes  the 
proposal  is  consistent  with  the 
requirements  of  Section  6(b)(5)  of  the 
Act^  because  the  rule  is  designed  to 
promote  just  and  equitable  principles  of 
trade,  to  perfect  the  mechanism  of  a  &«e 
and  open  market  and  to  protect 
investors  and  the  public  interest. 

The  Commission  notes  that  proposed 
Rule  20A  specifically  prohibits  CHX 


"  17  CFR  200.3O-3(a)(12). 
'  15  U.S.C.  78s(b){l). 
»17CFR240.19b-«. 


'  Securities  Exchange  Act  Release  No.  40202  (July 
14.  1998).  63  FR  39319  ()uly  22.  1998). 

«  Letter  from  David  T.  Rusoff.  Foley  ft  Lardner  to 
Deborah  Flynn.  Division  of  Market  Regulation. 
Commission,  dated  September  23. 199B 
("Amendment  No.  1").  In  Amendment  No.  1,  the 
CHX  amends  its  proposal  to  clarify  that  the 
proposed  rule  prohibits  indirect  as  well  as  direct 
payments  of  listing  fees,  by  a  specialist,  on  behalf 
of  an  issuer. 

'  In  approving  this  rule,  the  Commission  has 
considered  the  proposed  rule's  impact  on 
efflciency.  competition,  and  capital  formation.  IS 
U.S.C  78c(f). 

•15U.S.C78ftb)(5). 


members  from  directly  or  indirectly 
paying  listing  fees  for  any  issuer  for 
which  such  member  acts  as  a  Specialist. 
Co-Specialist  or  Relief  Specialist.  The 
Commission  believes  that  the  proposed 
prohibition  on  specialists'  payment  of 
issuer  listing  fees,  either  directly  or 
indirectly,  should  help  to  ensure  and 
make  clear  that  financial  incentives 
given  to  an  issuer  to  be  listed,  or  remain 
listed,  on  the  CHX  will  not  be 
permitted.  Any  payment  by  a  specialist 
to  an  issuer  clearly  raises  a  conflict  of 
interest  and  puts  into  question  the 
independence  of  the  specialist  in 
making  a  market  in  the  issuer's  stock. 
The  Commission  also  notes  that  the 
proposed  new  rule  is  consistent  with 
other  CHX  rules  intended  to  ensure  that 
Exchange  specialists  remain 
independent  of  issuers.' 

The  proposal  has  also  been  amended 
to  explicitly  prohibit  specialists'  from 
paying  issuer  listing  fees  either  directly 
or  indirectly.  The  Commission  believes 
that  the  addition  of  this  language  will 
make  clear  that  financial  incentives  to 
obtain  or  retain  listings,  irrespective  of 
whether  the  incentive  is  received 
directly  or  indirectly  from  the  speciaUst. 
is  prohibited.  This  ^ould  further 
preserve  the  independence  of  CHX 
specialists  and  issuers. 

While  the  Commission  believes  it  is 
useful  for  the  CHX  to  adopt  an  explicit 
prohibition  under  its  rules  to  prohibit 
specialist  payments  to  issuers,  the 
Q>mmission  notes  that  any  actions  of 
specialists  that  raise  questions  as  to 
their  independence  &t>m  an  issuer  when 
making  a  market  in  the  issuer's  stock 
would  raise  concerns  under  the  Act. 
Based  on  the  above,  the  Commission 
believes  that  the  proposed  new  rule  will 
enhance  the  integrity  of  the  market  and 
should  help  to  ensure  just  and  equitable 
principles  of  trade  in  accordance  with 
Section  6(b)(5)  of  the  Act." 

The  Commission  finds  good  cause  for 
approving  Amendment  No.  1  to  the 
proposed  rule  prior  to  the  thirtieth  day 
after  the  date  of  pubUcation  of  notice 
thereof  in  the  Fmlerai  Register.  The 
Commission  notes  that  Amendment  No. 
1  clarifies  the  proposed  rule  by 
specifically  stating  that  indirect,  as  well 
as  direct,  payments  of  listing  fees  for 
issuers  by  specialists  are  prohibited. 
The  amendment,  therefore,  does  not 
substantively  change  the  meaning  or 
intent  of  the  proposed  rule.  As 
Amendment  No.  1  strengthens  the 
original  proposal  by  making  clear  that 
indirect  payments  of  listing  fees  are 
prohibited,  the  Commission  believes 
that  Amendment  No.  1  raises  no  new 


'  See  CHX  Article  XXX.  Rule  23. 
•15U.S.C7ef[bX5). 
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issues  of  regulatory  concern.  For  these 
reasons,  the  Commission  beUeves  that 
good  cause  exists,  consistent  with 
Section  6(b)(5)»  and  Section  19(b)io  of 
the  Act,  to  approve  Amendment  No.  1 
to  the  proposed  rule  on  an  accelerated 
basis. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  Amendment  No. 
1,  including  whether  Amendment  No.  1 
is  consistent  widi  the  Act.  Persons 
making  written  submissions  should  file 
six  copies  thereof  with  the  Secretary, 
Securities  and  Exchange  Commission, 
450  Fifth  Street,  N.W.,  Washington,  D.C. 
20549.  Copies  of  the  submission,  all 
subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  other  person,  other 
than  those  that  may  be  withheld  from 
the  public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Room,  450  Fifth  Street,  N.W., 
Washington,  D.C  20549.  Copies  of  such 
filing  also  will  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  CHX.  All  submissions 
should  refer  to  File  No.  SR-CHX-98-15 
and  should  be  submitted  by  November 
12,  1998. 

V.  Conclusion 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act.>>  that  the 
amended  proposed  rule  change  (SR- 
CHX-98-15)  is  approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.'' 

Margaret  H.  McFarland, 
Deputy  Secretary. 
|FR  [)oc.  98-28319  Filed  10-21-98;  8:45  am) 
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SECURITIES  AND  EXCHANGE 
COMMSSION 

[IMmm  Na  34-40666;  FUa  No.  8A-NA80- 

Self-Regulatory  Organbatlons;  Order 
Qranting  Approval  to  Propoaed  Rule 
Change  and  Notice  of  Hling  and  Order 
Qranting  Accelerated  Approval  to 
Aniendntent  Noe.  3  and  4  to  Propoaed 
Rule  Change  by  the  National 
Aaaociatlon  of  QacuiiUei  Dealera,  Inc^ 
Relating  to  the  Selection  of  Arbitrators 
in  AiblliaUone  Involving  Public 
Customers 

I.  Introduction 

On  July  10, 1998,  the  National 
Association  of  Securities  Dealers,  Inc.. 
("NASD"  or  ^'association")  through  its 
wholly-owned  subsidiary.  NASD 
Regulation,  submtited  to  the  Securities 
and  Exchange  Commission 
("Commission"),  pursuant  to  Section 
19(b)(1)  of  the  Securities  Exchange  Act 
of  1934  ("Act")  *  and  Rule  19b-4 
thereiuider,'  a  proposed  rule  change  to 
amend  Rule  10308  to  set  forth  new 
procedures  to  be  used  to  select 
arbitrators  for  arbitrations  involving 
public  customers.  3  Under  the  new 
procedures,  NASD  regulation  will  allow 
the  parties  to  an  arbitration  to  rank 
arbitrators  from  lists  generated  primarily 
using  an  automated  process,  providing 
parties  with  a  larger  role  in  determining 
the  composition  of  their  arbitration 
panels.  NASD  Regulation  also  is 
proposing  conforming  changes  to  Rules 
10104,  10309, 10310,  10311,  10312,  and 
10313.  In  addition.  NASD  Regulation 
proposes  to  amend  Rule  10315 
concerning  the  scheduling  of  the  first 
meeting  of  the  parties  and  the 
arbitration  panel  to  reflect  that  such 
meetings  usually  occur  prior  to  the  first 
hearing  of  an  arbitration  proceeding. 
Finally,  NASD  Regulation  proposes  to 
correct  in  its  rules  the  name  of  the 
NASD  Regulation  committee  that 
addresses  arbitration  and  related 
matters,  the  National  Arbitration  and 
Mediation  Committee. 

The  proposed  rule  change,  together 
with  the  substance  of  the  proposal,  was 
published  for  comment  in  Securities 
Exchange  Act  Release  No.  40261  (July 
24.  1998)  63  FR  40761  (July  30.  1998). 
Three  comment  letters  were  received  in 
response  to  the  proposal.*  NASD 


•U.S.C  7B(b)(5). 
'•U.S.C  78»(b). 


»•  15  U.S.C  78»(b)(2). 

"  17  CFR  200.3O-3(a)(12). 


'  15  U.S.C  7te(b)(l). 

» 17  CFR  240.1 9b-4. 

'  NASD  Regulation  filed  a  proposed  rule  change 
to  use  a  similar  list  selection  process  for  intra- 
industry  arbitrations  (SR-NASD-9A-64).  which  the 
Commission  is  approving  on  an  accelerated  basis 
simultaneously  with  this  Tiling. 

*  See  letters  from  Stephen  C.  Sneeringer. 
Chairman.  Securities  Industry  Association  ("SIA") 


Regulation  filed  Amendment  Nos.  3  and 
4  to  the  proposed  rule  change  '  on 
August  14. 1998  and  September  4. 1998. 
respectively.  The  NASD  also  responded 
to  the  comment  letters.'  Below  is  the 
text  of  the  proposed  rule  change 
contained  in  the  Amendment  Nos.  3  and 
4.  Proposed  new  language  is  italicized; 
propcMed  deletions  are  in  brackets. 

10308.  Selection  of  Arbitrators  in 
Customer  Disputes 


Arbitration  Committee,  to  Jonathan  G.  Katz. 
Secretary.  Commission,  dated  August  19, 1906 
("SIA  I^ter"):  Scot  D.  Bernstein  ("Bernstein"),  Law 
Offices  of  Scot  O.  Bernstein,  to  Jonathan  G.  Katz. 
Secretary,  Commission,  dated  August  19,  1998 
("Bernstein  Letter"):  and  Richard  P.  Ryder 
("Ryder"),  Securities  Arbitration  Commentator,  to 
Jonathan  G.  Katz.  Secretary,  Commission,  dated 
SeptemtMr  2,  1996  ("Ryder  Letter"). 

>  Amendment  No.  3  amends  the  definition  of 
"non-public  arbitrator"  to  incorporate  the  standard 
terminology  "municipal  securities  dealer"  and  to 
add  an  explicit  reference  to  government  and 
municipal  securities  to  make  clear  that  employees 
of  t)anks  or  other  Rnancial  institutions  who  engage 
in  government  or  municipal  securities  transactions 
are  included  in  the  defmition:  by  reordering 
proposed  Rule  10306(b)(1)  to  make  it  more  clear 
and  to  conform  it  to  preriously  approved 
amendments  to  Rule  10306  and  Rule  10302:  by 
amending  Rule  10308(b)(1)  to  clarify  parties'  right 
to  change  the  panel  composition  if  they  all  agree: 
to  clarify  in  the  rule  language  what  information  «rill 
be  available  with  regard  to  the  initial  conflict  of 
interest  review  by  NLSS:  to  clarify  in  the  rule 
language  that  the  information  on  each  arbitrator 
forwarded  to  the  parties  is  employment  information 
for  a  10  jrear  period  and  any  other  background 
information:  to  clarify  in  the  rule  Language  that  a 
ranking  of  "1"  means  the  most  preferred  arbitrator: 
to  clarify  in  the  rule  language  that  when  the 
Director  must  appoint  an  unranked  arbitrator  the 
Director  will  provide  the  parties  Rule  103O6(bM6) 
information  and  the  parties  shall  have  the  right  to 
object  to  the  arbitrator  as  provided  in  Rule 
10308(d)(1):  to  delete  the  reference  in  the  rule  to 
parties  acting  cooperatively  to  rank  arbitrators:  and 
to  reorder  Rule  10312(d).  (e).  and  (f)  and  to  clarify 
the  information  contained  in  those  paragraphs.  See 
letter  from  John  M.  Ramsay,  Vice  President  and 
Deputy  General  Counsel,  NASD  Regulation,  to 
Katherine  A.  England,  Assistant  Director,  Market 
Regulation,  Commission,  dated  August  14.  1996 
("Amendment  No.  3"). 

Amendment  No.4  amends  Rule  10308(c)(5)  to 
state  that  the  Director  must  chose  one  of  the  public 
arbitrators  as  cliairperson  of  the  arbitration  panel, 
subject  to  certain  parameters:  amends  Rule 
10308(c)(3)  to  elimiiute  the  exception  where  a 
Director  could  determine  not  to  consolidate  a 
party's  rankings  with  the  other  parties  if  he  or  she 
determines  that  their  interests  are  "sufficiently 
divergent:"  amends  Rule  10313  to  align  the  time 
period  with  previous  revisions  to  rules  10312  and 
10315:  to  clarify  the  effective  date  of  the  proposed 
rule  change:  and  to  respond  to  the  comment  letters. 
See  letter  from  Alden  S.  Adkins.  Senior  Vice 
President  and  General  Counsel,  NASD  Regulation, 
to  Katherine  A.  England,  Assistant  Director,  Market 
Regulation.  Commission,  dated  September  4, 1996 
("Amendment  No.  4"). 

*  See  Amendment  No.  4  and  letter  from  Alden  S. 
Adkins.  Senior  Vice  President  and  General  Counsel. 
NASD  Regulation,  to  Katherine  A.  England, 
Assistant  Director.  Market  Regulation,  Commission, 
dated  September  1 1, 1996  ("Response  Two"). 
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(a)  Definitions 

(1)  through  (3)  No  change 

(4)  "non-public  arbitrator" 

TTie  term  "non-public  arbitrator" 
means  a  person  who  is  otherwise 
qualified  to  serve  as  an  arbitrator  and: 

(A)  is.  or  within  the  past  three  years. 

was: 

(i)  associated  with  a  broker  or  a  dealer 
(including  a  government  securities 
broker  or  dealer  or  a  municipal 
securities  [broker  or]  dealer): 

(ii)  through  (iv)  No  change 

(B)  through  (C)  No  change 

(D)  is  an  employee  of  a  bank  or  other 
financial  institution  and  effects 
transactions  in  securities,  including 
government  or  municipal  securities,  and 
commodities  futures  or  options  or 
supervises  or  monitors  the  compliance 
with  the  securities  and  commodities 
laws  of  employees  who  engage  in  such 
activities. 

(5)  through  (7)  No  change 

(b)  Composition  of  Arbitration  Panel; 
Preparation  of  Lists  for  Mailing  to 
Parties 

(1)  Composition  of  Arbitration  Panel 

(A)  Claims  of  $50,000  or  Less  [General 
Rule  Regarding  Panel 

Composition)  [(i)| 

If  the  amount  of  a  claim  is  $50,000  or 
less,  the  Director  shall  appoint  an 
arbitration  panel  composed  of  one 
public  arbitrator,  unless  the  parties 
agree  [otherwise]  to  the  appointment  of 
a  non-public  arbitrator. 

(i)  If  the  amount  of  a  claim  is  $25,000 
or  less  and  an  arbitrator  appointed  to 
the  case  requests  that  a  panel  of  three 
arbitrators  be  appointed,  the  Director 
shall  appoint  an  arbitration  panel 
composed  of  one  non-public  arbitrator 
and  two  public  arbitrators,  unless  the 
parties  agree  to  a  different  panel 
composition. 

(ii)  If  the  amount  of  a  claim  is  greater 
than  $25,000  and  not  more  than 
$50,000  and  a  party  in  its  initial  filing 
or  an  arbitrator  appointed  to  the  case 
requests  that  a  panel  of  three  arbitrators 
be  appointed,  the  Director  shall  appoint 
an  aihitration  panel  composed  of  one 
non-public  arbitrator  and  two  public 
arbitrators,  unless  the  parties  agree  to  a 
different  panel  composition. 

((ii)  If  tiie  amount  of  a  claim  is  more 
than  $50,000.  the  Director  shall  appoint 
an  arbitration  panel  composed  of  one 
non-public  arbitrator  and  two  public 
arbitrators,  imless  the  parties  agree 
otherwise.] 

(B)  [Special  Request]  Claims  of  More 
than  $50,000.  If  the  amount  of  a  claim 
is  more  than  $50,000,  the  Director  shall 
appoint  an  arbitration  panel  composed 
of  one  non-public  arbitrator  and  two 
public  arbitrators,  unless  the  parties 
agree  to  a  different  panel  composition. 


[If  the  amount  of  a  claim  is  greater 
than  $25,000  and  not  more  than  $50,000 
and  the  claimant  requests  that  a  panel 
of  three  arbitrators  be  appointed,  the 
Director  shall  appoint  an  arbitration 
panel  composed  of  one  non-public 
arbitrator  and  two  public  arbitrators, 
unless  the  parties  agree  otherwise.) 

(2)  through  (3)  No  change 

(4)  Preparation  of  Lists 

(A)  Except  as  provided  in 
subparagraph  (B)  below,  the  Neutral  List 
Selection  System  shall  generate  the  lists 
of  public  and  non-public  arbitrators  on 

a  rotating  basis  within  a  designated 
geographic  hearing  site  and  shall 
exclude  arbitrators  based  upon  conflicts 
of  interest  identified  within  the  Neutral 
List  Selection  System  database. 

(B)  No  change 

(5)  No  change 

(6)  Information  About  Arbitrators 
The  Director  shall  send  to  the  parties 

employment  history  for  each  listed 
arbitrator  for  the  past  10  years  and  [any] 
other  background  information 
(disclosed  by  the  arbitrator  under  Rule 
10312  relating  to  personal  or  financial 
interests  or  the  existence  of  a 
relationship  that  gives  rise  to  an 
appearance  of  a  conflict  of  interest  or 
bias].  If  a  party  requests  additional 
information  about  an  arbitrator,  the 
Director  shall  send  such  request  to  the 
arbitrator,  and  shall  send  the  arbitrator's 
response  to  all  parties  at  the  same  time. 
When  a  party  requests  additional 
information,  the  Director  may,  but  is  not 
required  to,  toll  the  time  for  the  parties 
to  return  the  ranked  lists  under 
paragraph  (c)(2). 

(c)  Striking,  Ranking,  and  Appointing 
Arbitrators  on  Lists 

(1)  Striking  and  Ranking  Arbitrators 

(A)  No  change 

(B)  Ranking— Panel  of  One  Arbitrator 
Each  party  shall  rank  all  of  the 

arbitrators  remaining  on  the  list  by 
assigning  each  arbitrator  a  different, 
sequential,  numerical  ranking .  with  a 
"1"  rank  indicating  the  party's  first 
choice,  a  "2"  indicating  the  party's 
second  choice,  and  so  on. 

(C)  Ranking-^Panel  of  Three 
Art>itrators 

Each  party  shall  rank  all  of  the  public 
arbitrators  remaining  on  the  list  by 
assigning  each  arbitrator  a  different, 
sequential,  numerical  ranking,  with  a 
"1"  rank  indicating  the  party's  first 
choice,  a  "2"  indicating  the  party's 
second  choice,  and  so  on.  Each  party 
[and]  separately  shall  rank  all  of  the 
non-public  arbitrators  remaining  on  the 
list,  using  the  same  procedure. 
[(D)  Joint  Action  Permitted 
All  claimants  may  act  jointly  and  all 
respondents,  including  third-party 


respondents,  may  act  jointly  to  file  a 
single  list  that  reflects  their  unanimous 
agreement  as  to  the  striking  and  ranking 
of  arbitrators.  If  multiple  claimants  or 
respondents  do  not  act  jointly,  the 
rankings  of  multiple  claimants  or 
respondents  will  be  consolidated  as 
described  in  paragraph  (b)(3)(A).] 

(2)  No  change 

(3)  Process  of  Consolidating  Parties' 
Rankings 

[(A)  General  Rule]  The  Director  shall 
prepare  one  or  two  consolidated  lists  of_ 
arbitrators,  as  appropriate  under 
paragraphs  (b)(2)  or  (b)(3),  based  upon 
the  parties'  numerical  rankings.  The 
arbitrators  shall  be  ranked  by  adding  the 
rankings  of  all  claimants  together  and 
all  respondents  together,  including 
third-party  respondents,  to  produce 
separate  consolidated  rankings  of  the 
claimants  and  the  respondents.  The 
Director  shall  then  rank  the  arbitrators 
by  adding  the  consolidated  rankings  of 
the  claimants,  the  respondents, 
including  third-party  respondents,  and 
any  other  party  together,  to  produce  a 
single  consolidated  ranking  number, 
excluding  arbitrators  who  were  stricken 
by  anyjMurty. 

((B)  Exception  If  the  Director 
determines  that  the  interests  of  a  party 
are  sufficiently  different  fiom  the 
interests  of  other  claimants  or 
respondents,  the  Director  may 
determine  not  to  consolidate  the 
rankings  of  that  party  with  the  rankings 
of  the  other  claimants  or  respondents.] 

(4)  Appointment  of  Arbitrators 

(A)  No  change 

(B)  Discretion  to  Appoint  Arbitrators 
Not  on  List 

If  the  number  of  arbitrators  available 
to  serve  from  the  consolidated  list  is  not 
sufficient  to  fill  a  panel,  the  Director 
shall  appoint  one  or  more  arbitrators  to 
complete  the  arbitration  panel.  I: 
provided,  however.]  L/(u]nless  the 
parties  agree  otherwise,  the  Director 
may  not  appoint  a  non-public  arbitrator 
under  paragraphs  (a)(4)(B)  or  (a)(4)(C). 
The  Director  shall  provide  the  parties 
information  about  the  arbitrator  as 
provided  in  paragraph  (b)(6),  and  the 
parties  shall  have  the  right  to  object  to 
the  arbitrator  as  provided  in  paragraph 

(d)(1). 

(5)  Selecting  the  Chairperson  for  the 

Panel 

The  parties  shall  have  15  days  from 
the  date  the  Director  sends  notice  of  the 
names  of  the  arbitrators  to  select  a 
chairperson.  If  the  parties  cannot  agree, 
the  Director  shall  appoint  [one  of  the 
public  arbitrators  as  the  chairperson. 
Unless  all  parties  agree  otherwise,  the 
Director  shall  not  appoint  as  the 
chairperson  a  public  arbitrator  who:  (A) 
is  an  attorney,  accountant,  or  other 
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professional,  and  (B)  has  devoted  50% 
or  more  of  his  or  her  professional  or 
business  activities:  within  ihe  last  two 
years,  to  representing  or  advising  public 
customers  in  matters  relating  to 
disputed  securities  or  commodities 
transactions  or  similar  matters.)  a 
chairperson  from  the  panel  as  follows: 

(A)  The  Director  shall  appoint  as  the 
chairperson  the  public  arbitrator  who  is 
the  most  highly  mnked  by  the  parties  as 
long  as  the  person  is  not  an  attorney, 
accountant,  or  other  professional  who 
has  devoted  50%  or  more  of  his  or  her 
professional  or  business  activities, 
within  the  last  two  years,  to  representing 
or  advising  public  customers  in  matters 
relating  to  disputed  securities  or 
commodities  transactions  or  similar 
matters. 

(B)  If  the  most  highly  ranked  public 
arbitrator  is  subject  to  the  exclusion  set 
forth  in  subparagraph  (A),  the  Director 
shall  appoint  as  the  chairperson  the 
other  public  arbitrator,  as  long  as  the 
person  also  is  not  subject  to  the 
exclusion  set  forth  in  subparagraph  (A). 

(C)  If  both  public  arbitrators  are 
subject  to  the  exclusion  set  forth  in 
subparagraph  (A),  the  Director  shall 
appoint  as  the  chairperson  the  public 
arbitrator  who  is  the  most  highly  ranked 
by  the  parties. 

(6)  No  change 

(d)  Diequalification  and  Removal  of 
Arbitrator  Due  to  Conflict  of  Interest  or 
Bias 

(1)  through  (2)  No  change 
(3)  Vacancies  Created  by 
Disqualification  or  Resignation 

Prior  to  the  commencement  of  the 
earlier  of(i)  the  first  prehearing 
conference  or  (ii)  the  first  hearing.  [l|jf 
an  arbitrator  appointed  to  an  arbitration 
panel  is  disqualified  or  is  otherwise 
unable  or  unwilling  to  serve,  [resigns 
from  an  arbitration  panel,)  the  Director 
shall  appoint  from  the  consolidated  list 
of  arbitrators  the  arbitrator  who  is  the 
most  highly  ranked  available  arbitrator 
of  the  proper  classiRcation  remaining  on 
the  list.  If  there  are  no  available 
arbitrators  of  the  proper  classification 
on  the  consolidated  Ust,  the  Director 
shall  appoint  an  arbitrator  of  the  proper 
classification  subject  to  the  limitation 
set  forth  in  paragraph  (c)(4)(B).  The 
Director  shall  provide  the  parties 
information  about  the  arbitrator  as 
provided  in  paragraph  (b)(6).  and  the 
parties  shall  have  the  right  to  object  to 
the  arbitrator  as  provided  in  paragraph 
(d)(1). 

(e)  No  change 


Rule  10312.  Disclosures  Required  of 
Arbitrators  and  Director's  Authority  To 
Disqualify 

(a)  through  (c)  No  change 

***** 

(d)  Prior  to  the  commencement  of  the 
earlier  of  (i)  the  first  prehearing 
conference  or  (ii)  the  first  hearing,  the 
Director  may  remove  an  arbitrator  based 
on  information  disclosed  pursuant  to 
this  Rule. 

(e)  Prior  to  the  commencement  of  the 
earlier  of(i)  the  first  prehearing 
conference  or  (ii)  the  first  hearing, 
dTjhe  Director  shall  inform  the  parties 
to  an  arbitration  proceeding  of  any 
information  disclosed  to  the  Director 
under  this  Rule  unless  either  the 
arbitrator  who  disclosed  the  information 
withdraws  (from  being  considered  for 
appointment)  voluntarily  as  soon  as 
[and  immediately  after)  the  arbitrator 
leams  of  any  interest  or  relationship 
described  in  paragraph  (a)  that  might 
preclude  the  arbitrator  fh>m  rendering 
an  objective  and  impartial 
determination  in  the  proceeding,  or  the 
Director  removes  the  arbitrator. 

[(e)  Prior  to  the  commencement  of  the 
earlier  of  (i)  the  first  prehearing 
conference  of  (ii)  the  first  hearing,  the 
Director  may  remove  an  arbitrator  based 
on  information  disclosed  pursuant  to 
this  Rule.) 

(0  After  the  commencement  of  the 
earlier  of  (i)  the  first  prehearing 
conference  or  (ii)  the  first  hearing,  the 
Director's  authority  to  remove  an 
arbitrator  bom  an  arbitration  panel 
ceases.  During  this  period,  the  Director 
shall  inform  the  parties  of  any 
information  disclosed  by  an  arbitrator 
under  this  Rule. 

Rule  10313.  Disqualification  or  Other 
Disability  of  Arbitrators 

In  the  event  that  any  arbitrator,  after 
the  commencement  of  the  earlier  of(i) 
the  first  prehearing  conference  or  (ii)  the 
first  hearing  [session)  but  prior  to  the 
rendition  of  the  award,  should  become 
disquahfied,  resign,  die,  refuse  or 
otherwise  be  unable  to  perform  as  an 
arbitrator,  the  remaining  arbitrator(s) 
shall  continue  with  the  hearing  and 
determination  of  the  controversy,  unless 
such  continuation  is  objected  to  by  any 
party  within  5  days  of  notification  of  the 
vacancy  on  the  panel. 

II.  Background  and  Description 

NASD  Regulation  developed  a  rule 
that  provides  p>arties  in  arbitration  with 
more  input  into  the  selection  of 
arbitrators.  Under  the  proposal,  parties 
will  select  their  arbitrators  from  lists 
provided  by  NASD  Regulation.  In  a  one- 
arbitrator  panel  case,  the  parties  to  the 


arbitration  will  be  provided  a  list  of 
public  arbitrators,  and,  in  a  three- 
arbitrator  panel  case,  the  parties  will  be 
provided  a  list  of  public  and  a  list  of 
non-public  arbitrators.'  The  parties  will 
use  the  lists  to  express  nimierical 
preferences  for  the  arbitrators  listed  and 
those  rankings  will  determine  the 
outcome  of  the  arbitrator  selection 
process,  unless  all  ranked  arbitrators 
decline  to  serve  because  they  are 
unavailable,  recuse  themselves,  or  are 
disqualified  because  of  conflicts  of 
interest. 

The  lists  of  arbitrators  will  be 
generated  by  computer  from  an 
arbitrator  database  called  the  Neutral 
List  Selection  System  ("NLSS")." 
However,  the  Director  of  Arbitration 
("Director")  also  has  the  discretion  to 
supplement  the  NLSS  process  in 
response  to  paity  requests. 

The  proposed  rule  change  is  divided 
into  five  parts."  Paragraph  (a)  contains 
definitions.  Paragraph  (b)  specifies  how 
lists  of  public  and  non-public  arbitrators 
will  be  compiled  and  forwarded  to  the 
parties.  Paragraph  (c)  specifies  how  the 
parties  indicate  their  preferences  by 
numerical  rankings  and  how  the 
Director  reconciles  the  preferences  of 
the  parties,  selects  the  arbitrators, 
selects  the  chairperson  if  the  parties  do 
not  make  the  selection,  and.  if 
necessary,  disqualifies  an  arbitrator 
before  the  arbitrator  is  appointed. 
Paragraph  (d)  describes  generally  how 
parties  and  the  Director  may  remove  a 
person  &t>m  serving  as  an  arbitrator  if 
the  person  has  a  conflict  of  interest  or 
a  bias.  Paragraph  (e)  specifies  that  the 
Director  has  discretionary  authority  to 
resolve  issues  arising  in  the 
administration  of  the  list  selection 
process. 

NASD  Regulation  amended  several 
other  rules  in  the  Rule  10000  Series  in 
order  to  make  the  Rule  Series  10000 
consistent.  Proposed  amendments  to 
those  rules  are  discussed  at  the  end  of 
the  discussion  of  the  proposed  changes 
to  Rule  10308. 

Definitions — Paragraph  (a) 

Paragraph  (a)  of  Rule  10308  of  the 
proposed  rule  change  contains  seven 
definitions:  "day,"  "claimant,"  "Neutral 
List  Selection  System,"  "non-public 
arbitrator."  "public  arbitrator," 
"respondent"  and  "send." 


'  For  aoM  of  refarance,  the  NASD  focused  the 
ditcuMion  in  this  rule  filing  on  of  the  process  of 
selecting  a  three-person  arbitration  panel. 

*The  term  "Neutral  List  Selection  System"  is 
defined  in  proposed  Rule  103O8(aX3)- 

■The  NASD  has  filed  a  proposed  rule  change  to 
apply  a  similar  list  selection  process  to  intra- 
inaustry  disputes,  which  the  Commission  is 
approving  on  an  accaiatated  basis  simultaneously 
with  this  filing.  See  SR-NASD-98-M. 
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The  definition  of  "non-public 
arbitrator"  at  paragraph  (a)(4)  largely 
retains  the  existing  definition  in  the 
Rule  10000  Series  of  an  arbitrator  who 
is  deemed  to  be  "from  the  securities 
industry."  but  it  adds  to  that  defined 
term  persons  employed  by  banks  and 
other  financial  institutions  who  are 
engaged  in  securities  activities  or  in  the 
supervision  of  such  activities. 

The  definition  of  "public  arbitrator" 
at  paragraph  (a)(5)  of  Rule  10308  also 
largely  retains  the  existing  definition  in 
the  Rule  10000  series.  The  proposed 
rule  change  clarifies  the  securities- 
related  activities  or  affiliations  that 
would  exclude  an  arbitrator  from  the 
"public  arbitrator"  classification.  For 
example,  the  proposed  rule  change  adds 
that  persons  employed  by  banks  and 
other  financial  institutions  who  are 
engaged  in  securities  activities  or  in  the 
supervision  of  such  activities  may  not 
be  public  arbitrators. 

'immediate  family  member"  is 
defined  in  proposed  Rule  10308(a)(5)(B) 
with  reference  to  the  person's  familial  or 
economic  ties  to  the  person  associated 
with  the  securities  or  commodities 
industry.*"  A  person  who  has  a  close 
femiUal.  personal,  or  economically 
dependent  relationship  with  an 
associated  person  can  be  viewed  as 
biased  in  favor  of  the  securities  or 
commodities  industry  even  though  he  or 
she  is  not  involved  directly  with  the 
identified  industry." 

The  term  "Neutral  List  Selection 
System"  defines  the  new  software 
program  that  will  implement  the 
proposed  list  selection  rule.  NASD 


'""Immediate  funily  member"  means: 

(i)  a  family  member  who  shares  a  home  with  a 
person  engaged  in  the  conduct  or  activities 
described  in  paragraphs  (a)(4UA)  through  (D); 

(ii)  a  person  who  receives  financial  support  of 
more  than  50  percent  of  his  or  her  annual  income 
from  a  parson  engaged  in  the  conduct  or  activities 
described  in  paragraph  (a)(4)(A)  through  (D):  or 

(iii)  a  person  who  is  claimed  as  a  dependent  (or 
federal  income  tax  purposes  by  a  person  engaged 
in  the  conduct  or  activities  described  in  paragraph 
(a)(4KA]  through  (D). 

"As  under  existing  rules,  a  small  group  of 
persons  will  continue  to  be  excluded  from  serving 
as  either  public  or  non-public  arbitrators  (e.g.. 
spouses  and  immediate  bmily  memtwr*  of 
registered  representatives).  Excluded  by 
subparagraph  (aKS)  from  serving  as  public 
arbitrators,  such  persons  are  also  excluded  from 
serving  under  subparagraph  (aX4)  as  non-public 
arbitrators  because  a  non-public  arbitrator  must 
have  the  professional  securities  experience  (or  the 
related  qualifications)  listed  in  subparagraph  (aX4). 
For  example,  unless  the  spouse  of  a  registered 
representative  was  also  employed  in  the  securitiet 
or  commodities  industry  (or  engaged  in  one  of  the 
business  activities  related  to  the  securities* 
industry),  that  person  might  not  posses  securities 
industry  experience  (or  the  related  qualifications) 
and  therefore  could  not  serve  as  a  non-public 
arbitrator.  In  addition,  because  of  the  marital 
relationship,  the  spouse  would  be  excluded  from 
serving  as  a  public  arbitrator. 


Regulation  defines  "Neutral  List 
Selection  System"  as  "the  software  that 
maintains  the  roster  of  arbitrators  and 
performs  various  functions  relating  to 
the  selection  of  arbitrators."  *^  Among 
other  things,  NLSS  will  maintain  the 
roster  of  aibitrators,  identify  arbitrators 
as  public  or  non-public,  screen 
arbitrators  for  conflicts  of  interest  with 
parties,  list  arbitrators  according  to 
geographic  hearing  sites  and,  on 
occasion,  by  expertise,  and  consolidate 
the  numerical  rankings  that  parties 
assign  to  listed  arbitrators. 

Two  other  terms,  "claimant"  and 
"respondent."  are  defined  in  paragraph 
(a)  to  simplify  certain  aspects  of  the 
rule.  Under  proposed  Rule  10308(a)(2). 
if  one  or  more  persons  files  a  single 
daim  they  will  be  treated  as  one 
claimant.  A  parallel  definition  is 
proposed  for  respondents;  one  or  more 
persons  who  file  the  same  ansKver  will 
be  treated  as  one  respondent*'  The 
Office  of  Dispute  Resolution  ("ODR") 
views  claimants  who  file  one  claim  or 
respondents  who  file  one  answer  as 
generally  having  sufficiently  similar 
interests  in  the  outcome  of  the 
proceeding  to  be  considered  as  one 
party  for  purposes  of  the  list  selection 
process.**  This  approach  will  simpUfy 
consolidating  the  parties'  preferences 
for  aibitrators  described  below.*' 

Composition  of  Arbitration  Panel; 
Compilation  of  Lists  of  Arbitrators  for 
Parties'  Selection — Paragraph  (b) 

Proposed  Rule  10308(b)(1)  states  the 
number  of  arbitrators  that  the  Director 
should  appoint  to  a  panel,  general  panel 
composition  requirements,  and 
exceptions  to  those  requirements.  If  the 
claim  is  $50,000  or  less,  the  claim 
generally  will  be  heard  by  a  single 
public  arbitrator,  unless  the  parties 
agree  to  the  appointment  of  a  non- 
public arbitrator.*"  If  the  claim  is  more 


"Proposed  Rule  103O8(aK3). 

"Proposed  Rule  10306(a)(6). 

<«Tbe  consolidated  process  is  described  in 
greater  detail  below.  However,  it  should  be  noted 
that  a  group  of  claimants  that  does  not  file  a  single 
claim,  or,  similarly,  a  group  of  respondents  that 
does  not  file  a  single  answer,  does  not  ofauin  an 
advantage  in  the  consolidation  process  or  in  the 
weighting  of  their  preferences  for  arbitrators.  For 
example,  if  in  a  case  there  are  two  claimants  who 
are  net  viewed  as  one  claimant  under  the  rule,  and 
one  respondent,  the  two  claimants'  arbitrator 
rankings  «vill  be  weighted  as  only  50%  of  the  total: 
the  one  respondent's  aibitrator  rankings  be 
%veighted  as  the  other  50%. 

"The  terms  "day"  and  "send"  are  also  defined 
in  paragraph  (a). 

>•  See  Proposmi  Rule  10308(b)(l)(AMi)  and 
Amendment  No.  3.  Under  proposed  paragraph 
(bMlKAMii)  of  Rule  10308.  a  claimant  *trith  a  claim 
valued  greater  than  S25,000  and  not  more  than 
$50,000  may  request  a  three-person  arbitration 
panel.  Obtaining  a  three  person  panel  under  this 
subparagraph  than  obligates  the  parties  to  pay 


than  $50,000,  a  panel  of  two  public 
arbitrators  and  one  non-public  aibitrator 
will  hear  the  dispute,  unless  the  parties 
agree  to  a  different  panel  composition.*' 
Under  proposed  paragraph  (b)(l)(i),  if 
the  clahn  is  $25,000  or  less  and  an 
arbitrator  appointed  to  the  case  requests 
that  a  panel  of  three  arbitrators  be 
appointed,  the  Director  will  appoint  an 
arbitration  panel  composed  of  one  non- 
public and  two  pubUc  arbitrators,  unless 
the  parties  agree  to  a  different  panel 
composition.** 

Under  proposed  paragraphs  (b)(2)  and 
(b)(3)  of  Rule  10308.  the  Director  will 
send  lists  of  names  of  aibitratms  for 
ranking  to  the  claimant  and  the 
respondent.  When  only  one  arbitrator 
will  hear  the  proceeding,  the  Director 
will  send  the  parties  one  Ust  of  public 
arbitrators.*"  When  three  aibitrators  will 
hear  the  proceeding,  the  Director  will 
send  the  parties  two  lists,  one 
containing  the  names  of  public 
aibitrators  and  the  other  containing  the 
names  of  non-public  aibitrators.'"  When 
the  parties  agree  to  change  the  panel 
composition,  references  in  the  balanre 
of  the  rule  to  a  panel  would  be 
interpreted  accordingly.  For  example,  if 
the  parties  agree  to  a  panel  composed  of 
three  public  aibitrators.  under  proposed 
paragraph  (c)(1)(C)  the  parties  would 
rank  a  list  of  pubUc  arbitrators  only;  die 
Director  would  not  send  the  parties  a 
list  of  non-public  arbitrators.  In 
addition,  if  the  panel  composition  varies 
from  that  provided  in  proposed 
paragraph  (b)(1)(A)  or  (B).  NLSS  U  not 
capable  of  processing  all  combinations. 
NLSS  can  generate  the  Usts  and 
consoUdate  the  rankings  for  one-person 
panel  of  either  public  or  non-public 
classification.  For  a  three-person  panel, 
NLSS  can  only  generate  the  Usts  and 
consoUdate  the  rankings  for  a  panel 
composed  of  one  non-public  and  two 
pubUc  arbitrators  or  tluee  non-pubUc 
arbitrators.'* 

(i)  Director's  Minimum  Numbers  for 
Lists 

Subparagraphs  (b)(2)  and  (b)(3)  of 
proposed  Rule  10308  do  not  set  a  fixed 
ratio  of  arbitrators  or  a  minimum 
number  of  arbitrators  that  OCHl  must 


hearing  session  deposit  fees  lor  a  thrae-paraon  panel 
under  Rule  10332.  An  arbitrator  appointed  to  the 
case  may  also  request  a  three  arbitrator  panel  See 
Amendment  No.  3. 

< '  See  Proposed  Rule  l030a(bKlKAKU)  snd 
Amendment  No.  3. 

"See  Amendment  Na  3. 

••Proposed  Rule  1030e(b)(2). 

»Prt^»osed  Rule  1030e(bK3)- 

"  Although  the  parties  could  agree  to  diaoigas  in 
panel  composition.  NASD  Ragulation  sutes  that 
experience  indicates  that  composition  changes  for 
disputes  involving  CMStomars  is  almost  never 
requested. 
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list.  ODR,  however,  has  established  the 
following  guidelines.  For  a  panel  of  one 
arbitrator,  the  Director  intends  to 
provide  five  names  of  public  arbitrators 
whenever  possible,  but  not  less  than 
three  names.  For  a  panel  of  three 
arbitrators,  the  Director  intends  to 
provide  lists  that  contain  up  to  10 
public  arbitrator  names  and  five  non- 
public arbitrator  names;  when  that  is 
not  possible,  the  Director  will  provide  a 
public  arbitrator  list  of  not  less  than  six 
names,  and  a  non-public  arbitrator  list 
of  not  less  than  three  names.  To  the 
extent  possible,  NASD  Regulation 
expects  that,  for  a  three-person  panel, 
the  list  of  public  arbitrators  will  contain 
approximately  twice  as  many  names  as 
the  list  of  non-public  arbitrators.  The 
Director's  ability  to  provide  full  lists  of 
names  will  vary  and  depends  on  the 
number  of  available  arbitrators  and  the 
demands  on  the  arbitrator  roster. 
Circiunstances  may  arise  where  a  small 
arbitrator  roster  in  a  particular  hearing 
location  (for  example,  Richmond,  Va.. 
Norfolk,  Va.,  Alaska,  or  Hawaii), 
combined  with  a  high  demand  for 
arbitrators,  would  prevent  the  Director 
from  meeting  the  objectives. 

To  address  possible  arbitrator 
shortages,  NASD  Regulation  plans  to 
combine  arbitrator  rosters  from  near-by 
hearing  locations.  For  example,  under 
proposed  paragraph  (b)(2),  the  list  to  be 
sent  to  the  parties  should  contain,  at  a 
minimum,  three  names  of  public 
arbitrators.  If,  with  one  hearing  location 
coded  into  NLSS.  NLSS  does  not 
generate  the  names  of  three  public 
arbitrators,  the  Director  will  return  to 
NLSS,  add  a  second  hearing  location 
code,  and  generate  a  list  of  public 
arbitrators  that  will  include  the 
additional  arbitrators.  The  second 
hearing  location  coded  will  be  one  that 
is  geographically  close  to  the  first 
hearing  location  code. 

(ii)  NLSS  Functions  and  Capabilities 

Proposed  paragraphs  (b)(2),  (3),  and 
(4)  of  Rule  10308  together  state  the  four 
factors  which  are  used  by  NLSS  to 
generate  the  list  or  lists  of  arbitrators  by 
"selecting"  or  "sorting"  the  NLSS 
database.  The  four  factors  are  arbitrator 
classification,  hearing  location  code. 


rotation,**  and  conflicts  of  interests  *^ 
identified  within  the  NLSS  database.** 

Under  proposed  Rule  10308(b)(4)(B), 
the  automated  NLSS  selection  process 
that  generates  the  arbitrators  may  be 
altered  in  order  to  add  a  fifth  factor, 
expertise.  Expertise  has  three 
subcategories:  (1)  subject  matter 
expertise  (also  known  as  a  controversy 
code):  (2)  security  expertise  (also  known 
as  a  secimty  code);  and  (3)  case 
expertise  (also  known  as  a  qualification 
code). 

Two  of  these  types  of  expertise, 
subject  matter  expertise  and  security 
expertise,  are  factors  that  may  be 
included  in  the  NLSS's  selection  or 
sorting  process  at  the  option  of  a  party 
as  provided  in  proposed  paragraph 
(b)(4)(B)  of  Rule  10308. 

First,  a  party  may  request  for  listing 
arbitrators  who  possess  certain  types  of 
subject  matter  expertise.*'  The  NLSS 
will  add  the  additional  factor  and  sort 
or  select  for  placement  on  the  lists  some 


"Th*  NLSS  roution  fMtur*  alto  may  be 
dsfcribad  as  a  "Rrst-in-ftrst-out"  faature.  For  a  case 
that  vrill  be  heard  by  one  public  arbitrator,  the 
following  steps  would  apply.  As  an  arbitrator's 
name  rises  to  the  top  of  the  list  of  all  arbitrators 
who  are.  for  example,  public  arbitrators  and  found 
in  one  hearing  location,  the  arbitrator's  name  will 
be  generated  by  NLSS.  absent  an  identified  conflict 
of  interest,  on  a  list  for  ranking  by  parties  to  an 
arbitration.  Once  the  arbitrator's  name  is  sent  to  the 
parties,  even  if  the  arbitrator  is  later  not  appointed 
an  arbitrator  for  the  panel.  NLSS  places  such 
arbitrator  at  the  bottom  of  the  computerized  NLSS 
list.  Thus,  an  arbitrator  may  be  listed,  and  thereafter 
routed  to  the  bottom  of  the  NLSS  list  even  if:  (1) 
the  arbitrator  recuses  him  or  herself:  (2)  the 
arbitrator  is  not  ranked  highly  enough  by  the  parties 
to  be  appointed  or  the  arbitrator  was  struck:  or  (3) 
the  arbitrator  Is  ranked  hi^ly  enough  to  serve,  is 
contacted,  has  no  conflict  of  interest  or  bias  that 
would  disqualify  him,  but  is  unavailable  to  serve. 

When  a  three  person  panel  will  be  appointed, 
generally  two  public  arbitrators  and  one  non-public 
arbitrator  are  needed.  For  the  generation  of  the  list 
of  non-public  arbitrators  and  the  list  of  public 
arbitrators,  the  same  process  would  be  used.  For  the 
selection  of  the  non-public  arbitrators,  the  first  five 
non-public  arbitrators  in  the  system  will  be  rotated 
forward  for  the  first  arbitration  case.  However,  if. 
for  example,  the  case  is  against  Firm  X  and  the  first 
person  that  NLSS  generates.  Arbitrator  AS1000,  is 
employed  by  Firm  X.  NLSS  will  not  select 
Arbitrator  AS  1000  but  will  skip  over  him  or  her  and 
will  list  the  next  person  classified  as  a  non-public 
arbitrator.  Arbitrator  A5I0OO  will  remain  at  the  top 
of  the  internal  NLSS  rotating  list  for  non-public 
arbitrators,  and  the  NLSS  will  generate  his  or  her 
name  when  next  requested  to  produce  the  names 
of  non-public  arbitrators  for  a  case  in  the  same 
hearing  location.  The  process  for  obtaining  the  list 
of  public  arbitrators  is  the  same. 

"Proposed  Rule  l030S(b)(4).  NLSS  can  identify 
only  obvious,  disclosed  conflicts  of  interest.  For 
example,  NLSS  recognizes  a  conflict  of  interact 
whan  the  member  firm  that  is  the  respondent  is  also 
the  employer  of  an  arbitrator  rotating  forward  in 
NLSS.  NLSS  would  not  list  such  a  person  on  a  non- 
public arbitrator  list  being  generated  ior  that  case. 

"  See  Amendment  Na  3. 

"An  arbitrator  is  deemed  to  have  cntain  subiect 
matter  expertise  if  he  or  she  repraeents  on  an  NASO 
arbitration  intake  form  tliat  ha  or  she  poeeeasea  it 
ODR  does  not  verify  such  representations. 


arbitrators  having  the  subject  matter 
expertise  identified  unless  such 
arbitrators  are  not  available.*<> 

The  second  subcategory  of  exp>ertise, 
security  expertise,  is  also  added  to  the 
NLSS  selection  process  at  the  option  of 
a  party.  There  are  22  security 
subcategories,  listing  various  types  of 
securities  or  other  financial  instruments 
(e.g.,  common  stock,  municipal  bonds, 
stock  index  futures,  Ginnie  Maes,  etc.). 
and  a  party  may  indicate  whether 
expertise  regarding  a  particular 
instrument  is  desired.  The  same 
procedure  described  above  regarding 
NLSS  selection  to  accommodate  the 
additional  factor  of  subject  matter 
expertise  will  apply  if  a  party  opts  to 
include  security  expertise  in  the  NLSS 
selection  process.  If  available  in  the 
hearing  location,  certain  arbitrators  may 
be  included  in  the  arbitrator  lists 
generated  by  NLSS.  However,  the 
ENrector  is  not  obligated  to  provide  a  list 
that  contains  one  or  more  names  having 
the  requested  security  expertise. 

The  third  type  of  expertise,  case 
expertise,  will  be  a  factor  in  the  NLSS 
selection  process  at  the  option  of  the 
Director  or  at  the  request  of  the  parties; 
the  category  is  very  narrow  and  its  use 
is  primarily  to  aid  in  the  administration 
of  a  case.  Case  expertise  contains  only 
three  subcategories:  injunctive  reUef 
cases;  employment  law  cases;  and  large 
and  complex  cases.  Only  one  of  the 
subcategories,  that  identifying  expertise 
in  large  and  complex  cases,  is  relevant 
for  any  customer  arbitration  and  is  very 
infrequently  utilized.*'  When  used,  the 
NLSS  will  search  for  the  names  of 
arbitrators,  if  such  arbitrators  exist,  in 
the  appropriate  hearing  location  with 
expertise  in  large  and  complex  cases. 

(iii)  Conflicts-of-Interest 

During  the  preparation  of  the 
arbitrator  lists,  two  types  of  conflict-of- 
interest  checks  will  occur.  The  first  is 
the  check  for  conflicts  of  interests 
between  parties  and  potential  arbitrators 
that  will  be  performeid  as  part  of  the 
automated  NLSS  process  that  was  noted 


'*  NLSS  selects  based  upon  the  areas  of  subject 
matter  expertise  that  have  been  coded  for  the  NLSS. 
If  not  coded  into  the  NLSS,  ODR  does  not  have  the 
administrative  capacity  to  identify  arbitrators  who 
might  possess  in-dep(h  knowledge  in  the  desired 
subject  (e.g..  bankruptcy  is  not  a  category  of 
expertise  identified  in  the  NLSS:  "churning"  and 
"suitability"  are  subject  matter  categories  that  are 
identified.).  The  areas  of  subject  matter  expertise 
that  are  coded  in  NLSS  are  those  that  previously 
have  been  identified  in  arbitrator  disclosure  forms. 
NASD  Rtgulation  plans  in  the  future  to  update  and 
to  amend  the  desigiuted  subject  matter  areas.  At 
that  time.  NASD  Risguiation  will  make  corollary 
changes  to  NLSS. 

''The  two  other  types  of  case  expertise,  expertise 
involving  injunctive  relief  and  employment  issues, 
are  used  only  In  intra-induatry  arbitrations. 
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above.*"  The  second  process  will  be  a 
review  for  conflicts  of  interest 
performed  manually  by  ODR.  which 
will  occur  after  the  NLSS  creates  a  list 
of  arbitrators,  but  before  the  list  is 
finalized.  ODR  will  perform  a  review 
based  upon  information  that  each 
arbitrator  discloses  to  ODR  and,  for  non- 
public arbitrators,  additional 
information  found  in  the  Central 
Registration  Depository  ("CRD").  After  a 
review  of  available  information,  ODR 
may  remove  an  arbitrator  based  upon 
such  disclosure.*"  If  arbitrators  are 
eliminated  during  this  process,  ODR 
will  replace  them  by  returning  to  NLSS 
so  that  the  minimum  number  of  public 
arbitrators,  and,  if  applicable,  non- 
public arbitrators,  are  on  the  list  or  lists 
that  will  be  mailed  to  the  parties. 

After  the  parties  receive  the  lists,  the 
partie»also  will  have  the  ability  to 
review  information  disclosed  by  the 
potential  arbitrators  to  determine  if  a 
conflict  of  interest  exists.  Under 
proposed  paragraph  (b)(6)  of  Rule 
10308,  for  each  arbitrator  listed,  the 
Director  will  provide  the  parties  with 
the  arbitrator's  emplojrment  history  for 
the  past  10  years  and  other  background 
information.  This  information  may  help 
parties  to  discover  a  conflict  of  interest 
between  a  party  or  its  witnesses  and  the 
arbitrator  listed  and  permits  the  parties 
to  make  more  informed  decisions  during 
the  process  of  ranking  and  striking  the 
UstCKi  arbitrators.  Under  paragraph 
(b)(6).  the  parties  may  request  additional 
information  from  the  arbitratora;  any 
response  by  an  arbitrator  is  forwarded  to 
all  parties.  If  a  party  identifies  a  conflict 
of  interest,  the  paiiy's  remedy  is  to 
strike  the  person  ft^m  the  list,  in  the 

Erocess  described  in  greater  detail 
alow.'*" 

(iv)  Transmittal  to  Parties 

The  Director  shall  send  the  lists  to  all 
parties  approximately  30  days  after  the 
respondent's  answer  is  due,  or,  if  there 
are  multiple  respondents, 
approximately  30  days  after  the  last 
answer  is  due.  If  there  is  a  third-party 
claim,  the  Director  shall  send  the  lists 
approximately  30  days  after  the  third- 
party  respondent's  answer  is  due  or.  if 
there  are  multiple  third-party 
respondents,  approximately  30  days 
after  the  last  answer  is  due.'^  Under 
proposed  paragraph  (a)(7)  of  Rule 
10308,  "send"  means  to  send  by  first 
class  mail,  facsimile,  or  any  other 


method  available  and  convenient  to  the 
parties  and  the  Director,  and  the  lists 
and  all  other  transmissions  between  the 
parties  and  the  Director  shall  be  sent 
using  one  of  these  methods. 

Striking.  Ranking,  and  Appointing 
Arbitrators — Paragraph  (c) 

Generally,  paragraph  (c)  of  pro[>osed 
Rule  10308  sets  forth  the  method  by 
which  a  party  strikes  and  ranks 
arbitrators  and  the  procedures  ODR  will 
use  to  consoUdate  the  parties' 
preferences  and  appoint  an  arbitration 
panel.  Under  paragraph  (c),  the  parties 
rank  the  arbitrators  on  the  list  according 
to  the  parties'  preferences,  and  strike 
arbitrators  to  remove  them  from 
consideration.  Proposed  paragraph  (c) 
will  implement  the  most  important 
feature  of  the  list  selection  rule,  that  of 
allowing  a  party  to  exercise  significant 
influence  over  the  composition  of  the 
party's  arbitration  panel. 

(i)  Striking  and  Ranking  Arbitrators 

Proposed  paragraph  (c)(1)  provides 
the  bi^ic  structiire  for  the  parties  to 
exercise  their  influence  in  selecting 
arbitrators  for  their  arbitration 
proceeding.  First,  each  claimant  and 
each  respondent  may  strike  any  one  or 
more  arbitrators  from  the  list  (or  lists,  if 
there  are  two  lists)  for  any  reason, 
including  the  party's  concern  that  the 
arbitrator  may  have  a  conflict  of  interest. 
Second,  the  party  ranks  each  arbitrator 
remaining  on  the  Ust  by  assigning  the 
arbitrator  a  difiierent  numerical  ranking. 
A  "1"  rank  indicates  the  party's  first 
choice,  a  "2"  indicates  the  party's 
second  choice,  and  so  on,  imtil  all  the 
arbitrators  are  ranked.'*  When  a  party 
receives  one  list  of  public  arbitrators 
and  one  list  of  non-public  aibitrat(»s. 
the  party  must  rank  arbitrators  on  each 
list  separately.  3'  As  noted  above,  all 
claimants  who  file  a  single  claim  are 
treated  as  one  claimant;  and  similar 
treatment  is  accorded  to  all  respondents 
who  file  one  answer.  Multiple  claimants 
and  multiple  respondents  may  act 
jointly  to  determine  which  aibitrators  to 
strike  and  how  to  rank  the  remaining 
arbitrators  on  the  Usts  in  order  for 
persons  who  are  parties  to  have  their 
prefierences  for  arbitratora  weighed 
appropriately.** 

Under  proposed  paragraph  (c)(2),  each 
party's  Usts  of  arbitrators  reflecting  the 


*•  See  discussion  regarding  proposed  Rule 
10308(bX4)(A)  and  Note  23.  tupia. 

*•  At  this  stage  of  the  arbitrator  appointment 
process,  ODR  staff  would  not  make  telephone 
inquiries. 

»Propoeed  Rule  l030a(cXlXA). 

-«•  ProfXMwi  Rule  10308(b)(S). 


32  This  language  explaining  the  rankiai  «■■ 
added  to  the  rule  language  in  propoeed  Rule 
lOaosfcNlXB)  and  (Q.  See  Amendment  Na  S. 

"Proposed  Rule  l030a(cXl)- 

MPropoewl  paiagiaph  (cXlXD)  of  Rule  lOSOS. 
which  addreisea  multiple-pwty  conoapO,  has  bean 
deleted  bacauae  NASO  Radiation  belirrM  that  it  U 
implicit  that  pattiaa  may  act  cooperatively  to  rank 
arbitrators.  See  Amendment  Na  3. 


party's  strikes  and  rankings  must  be 
returned  to  the  Director  not  later  than 
twenty  days  after  the  Director's  letter 
conununicating  the  Usts  was  sent.  If  a 
party  does  not  timely  return  the  Usts. 
the  Director  shall  treat  the  party  as 
having  retained  all  the  arbitrators  oa  the 
Usts  and  as  having  no  prefierences.  If  the 
lists  are  returned  but  a  party  Eails  to 
rank  an  arbitrator  on  a  list,  the  Director 
wiU  assign  the  aifoitrator  the  next  lower 
ranking  after  the  lowest-ranked 
arbitrator  on  that  Ust.  For  example,  if  a 
party  ranks  arbitratora  on  a  Ust 
containing  ten  public  arbitrators  by 
striking  six  arbitratora  and  ranking 
arbitratora  A.  B.  and  C,  as  "1,"  "2,"  and 
"3."  respectively,  and  fails  to  rank 
pubUc  arbitrator  D.  ODR  will  assign 
arbitrator  D  a  ranking  of  "4." 

If  a  party  fails  to  rank  more  than  one 
arbitrator  on  the  same  list  or  gives  two 
or  more  arbitratora  on  the  same  Ust  the 
same  numerical  ranking,  then  the 
Director  shall  rank  the  multiple, 
unranked  arbitratora  in  the  same  order 
of  preference  that  the  list  originally 
generated  by  NLSS  reflected  and 
transmitted  to  the  parties  for  their 
ranking.  (When  NLSS  generates  a  list, 
the  person  listed  first  is  ranked  as  hi^ 
or  higher  by  NLSS  selection  Cacton  than 
the  person  Usted  second,  third,  and  so 
on.  Generally,  this  NLSS  ranking  is  not 
relevant  because  the  ranking  by  the 
parties  is  the  basis  for  appointing 
artritraton.  NLSS  "ranking"  only 
becomes  relevant  when  the  parties  Esil 
to  rank,  or  improperly  rank  multiple 
artHtraton  on  a  Ust.)  *' 

(u)  ConsoUdating  Parties'  Rankings 

After  the  claimant  and  respondent 
have  returned  their  Usts  to  the  Director, 
the  Director  implements  the  parties' 
prefinences  for  arbitrator  selection  using 
the  process  described  in  proposed 
paragraph  (c)(3)  of  Rule  10308.  Under 


"In  this  process,  when  only  the  lour  factors  are 
considered  in  the  NLSS-list  generation  prooeea  {e^ 
arbitrator  classification,  haarin|  locatioo  coda, 
rotation,  and  ito  identified  conflicts  of  interest),  the 
petaon  who  has  taken  part  in  the  fewest  list 
selection  process ei  (i.e..  having  a  hi^ier  rotation 
number)  would  be  placed  higher  on  the  NLSS- 
genaraiad  list  than  a  paraoa  wiw  has  participatwi 
in  mora  list  aelection  protaaaaa.  (e.f ..  P,  a  public 
aibitrator  in  Richmond.  Viiyinia  who  has 
pwticipaiad  in  the  liat  aalaction  procaas  six  tiaaa 
would  be  listed  more  highly  by  NLSS  than  Z.  a 
public  arbitrator  from  Ridunood.  Vlifinia  wtio  haa 
participaUMl  in  the  lial  aaiactioa  praoaas  aavaa 
timaa.  if  both  ware  tHMfatad  for  the  same  list 
Therafore.  if  a  party  failed  to  tank  both  P  and  Z. 
the  DiracMr  would  rafar  to  the  orlgiiial  NLSS- 
gft"*~«  list  and  rank  P  more  hi^ily  than  Z.)  If 
additional  factors  are  iattoduoad.  such  as  aafafect 
matter  axpartiaa.  tboaa  paraow  having  die  gTMMM 
duater  of  deaiiad  factors  or  chaiactariatics  would  be 
liatad  moat  h^lhlyoa  the  NLSS  lanarataimats  and 
that  ortfariM  wo«ld  be  uaad  by  Oa  Diraoor  lor  the 
daindt  "raiiUag*'  ptooaaa  that  is  naed  only  \ 
the  parties  fdl  to  rank  muhipla  aibtoalors. 
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proposed  paragraph  (c)(3).  the  Diroctor, 
using  the  NLSS,  creates  a  consolidated 
list  of  the  public  arbitrators,  and,  if  non- 
pubUc  arbitrators  are  also  ranked,  a 
second  consoUdated  list  of  non-public 
arbitrators,  using  a  one  or  two-step 
consolidation  process. 

Since  generally  all  parties  who  file  a 
single  claim  are  treated  as  one  claimant 
and  ail  respondents  who  file  one  answer 
are  treated  as  one  respondent,  in  most 
cases,  the  Director  will  consolidate  the 
parties'  preferences  for  aibitratora  using 
a  one-step  process.  The  Director  will 
add  the  consoUdated  rankings  of  the 
claimant  and  the  respondent  to  produce 
a  single  consoUdated  Ust  for  the  pubUc 
arbitratore  and.  if  necessary,  a  second 
consoUdated  Ust  for  the  non-pubUc 
arbitratore.^  NLSS  performs  the 
consoUdation  functions. 

When  there  are  mtdtiple  claimants  or 
respondents,  the  Director  will  use  a  two- 
step  consoUdation  process.  First,  the 
Director  will  consolidate  all  ranking*  of 
the  multiple  claimants  or  respondents. 
For  example,  if  theie  are  two 
respondents.  Ril  and  Rf2.  the  rankings 
of  Ril  and  R#2  are  added  together, 
resulting  in  one  consoUdated 
respondent  ranking  for  each  listed 
pubUc  arbitrator  and  a  second 
consoUdated  respondent  ranking  for 
each  Usted  non-public  arbitrator.  This 
first  step  in  the  two-step  consoUdation 
process  may  be  avoided  by  cooperation. 
The  parties  may  file  a  list  to  which  the 
parties  have  jointly  agreed.  The  first 
step  of  the  consoUdation^rocess. 
consolidating  all  the  preferences  of 
multiple  claimants  and.  separately, 
those  of  multiple  respondents,  prevents 
numerous  parties  on  the  claimant  or 
respondent  side  of  the  case  from  having 
a  greater  influence  in  the  selection  of 
the  arbitratora.  By  consoUdating  the 
rankings  of  parties  on  the  same  side,  the 
process  ensures  that  claimants'  and 
respondents'  choices  will  have  the  same 
weight  in  the  arbitrator  selection 
process.  Second,  as  previously 
described,  the  NLSS  wiU  consoUdate 
the  rankings  of  the  claimants  and  the 
respondents  to  produce  a  single 
consoUdated  list  for  pubUc  arbitratora 
and,  if  necessary,  a  second  Ust  for  non- 
pubUc  arbitratora.  3' 

NASD  Regulation  has  eliminated  the 
exception  to  the  general  rule  for 
consoUdation  of  aU  claimants  or  all 
respondents,  which  had  stated  that  in 
instances  where  the  Director  determines 
that  the  interests  of  a  claimant  or  a 


**ProfMMd  RuU  1030a(cX3). 

>'  PropoMd  Rule  1030S(cN3).  TIm  pnpoMd  nik 
■lao  ■rromnKntot—  tba  intarwu  of  a  party  addad 
to  tha  caM  if  tha  patty  ia  addad  baiora  tha  Diiactor 
baa  conaolidalad  tha  otbar  paitiaa'  tanking*. 
Propoaad  Rula  1030«(cXS). 


respondent  (including  a  third  party 
respondent)  are  so  substantially 
dimrent  from  the  interests  of  other 
claimants  or  respondents,  the  Director 
may  determine  not  to  consoUdate  the 
nimierical  rankings  of  that  party  with 
the  numerical  rai^dngs  of  the  cither 
claimants  (or  with  the  other 
respondents,  as  the  case  may  be).^ 

Nimierical  ties  between  two  or  more 
arbitratore  during  consoUdation  will.be 
broken  by  NLSS  by  the  following 
principles.  First,  NLSS  will  break  a  tie 
during  consoUdation  by  preiierentially 
ranking  one  arbitrator  above  another 
based  upon  which  of  the  tied  arbitratora 
has  a  set  of  rankings,  that,  when 
compared,  result  in  the  smallest 
nimierical  difference  between  the 
claimant  ranking  and  the  respondent 
ranking.  A  second  principle  that 
governs  tie-breaking  witUn  NLSS  is 
that,  given  an  equal  difiierence  in  the 
consoUdated  ranking,  an  arbitrator  who 
was  Usted  higher  (as  more  prefored)  on 
the  list  as  originally  generated  by  the 
NLSS  and  transmitted  to  the  parties  will 
be  given  a  more  preferred  or  higher 
ranking  in  order  to  break  this  type  of  tie. 

(iii)  Appointing  Arbitratot* 

Proposed  Rule  1030e(cH4)  states  the 
steps  the  Director  will  take  to  appoint 
arbitratore  after  consoUdation  occun.  If 
the  arbitration  is  to  be  heard  by  one 
pubUc  arbitrator,  the  Director  contacts 
the  puUic  arbitrator  ranked  highest  on 
the  pubUc  arbitrator  Ust.  If  the  Director 
were  required  to  appoint  a  three-person 
arbitration  panel,  the  Director  would 
contact  the  next  two  highest  ranked 
arbitratora  to  determine  if  they  were 
available  to  serve  and.  if  not 
disquaUfied.  would  appoint  them.  If 
necessary,  due  to  the  unavailabiUty  or 
diaquaUfication  of  one  of  the  two 
arbitratora.  the  Director  would  then 
contact  the  third  highest  ranked 
arbitrator,  and  invite  him  or  here  to 
serve.  The  Director  would  refer  to  the 
second  Ust,  generated  according  to  the 
same  principles,  to  determine  which 
non-pubUc  arbitrator  should  be 
contacted  first. 

The  contact  is  to  det«mine  if  the 
arbitrator  is  available  and.  after 
provided  the  issues  of  the  cases  and  the 
names  of  the  parties,  if  the  arbitrator  is 
aware  of  any  conflicts  of  interest  or  bias 
or  other  reason  that  may  preclude  the 
arbitrator  from  rendering  an  obfactive 
and  impartial  decision.  Baaed  upon  the 
information  that  the  arbitrator  has 
previously  provided,  any  information 
provided  to  the  Director  tmder  Rule 


10312,3*  and  ^ny  information  obtained 
from  any  other  source,  the  Director  shall 
determine  if  the  arbitrator  should  be 
disquaUfied.  If  the  Director  determines 
that  the  arbitrator  should  not  be 
disquaUfied  and  that  the  arbitrator  is 
available,  the  Director  appoints  the 
arbitrator.^ 

NASD  Regulation  wiU  estabUsh  a  time 
frame  to  guide  its  staff  when  a  Usted 
arbitrator  is  contacted  but  fails  to 
respond  to  CX)R's  inquiries  regarding 
availability  and  disquaUfication.  For 
example,  if  an  arbitrator  is  telephoned 
and  fails  to  respond,  ODR  will  eliminate 
such  arbitrator  and  contact  the  next 
Usted  arbitrator  after  an  appropriate 
period.  NASD  Regulation  imdertakes  to 
exercise  its  discretion  in  fairness  to  the 
parties  waiting  for  their  arbitration  cases 
to  be  resolved. 

(iv)  Selecting  a  Qiairperson 

Under  the  proposal,  the  Directcv  will 
notify  the  parties  of  the  appointments 
and  request  that  the  parties  appoint  a 
chairperson.  The  parties  may  jointly 
select  one  of  the  ubitnton  (including 
the  non-pubUc  arbitrator)  to  be  the 
chairperson  of  the  panel*'  If  the  parties 
fail  to  apfKiint  a  chairperson  by  mutual 
agreement  within  15  days,  the  Director 
vvill  appoint  the  chairperson.  The 
Director  wiU  appoint  the  pubUc 
arbitrator  most  highly  ranked  by  the 
parties,  as  long  as  that  peraon  is  not  an 
attorney  or  other  professional  who  has 
devoted  50%  or  more  of  his  or  her 
professional  or  business  activities, 
within  the  past  two  yean,  to 
representing  or  advising  pubUc 
customera  in  adversarial  proceedings 
concerning  disputed  securities  or 
commodities  transactions  ot  related 
mattere.*'  If  the  most  hi^y  ranked 
pubUc  arbitrator  is  subject  to  this 
exclusion,  the  Director  shaU  appoint  the 
other  ptibUc  arbitrator  as  diairpersim, 
unless  that  person  is  also  subject  to  the 
same  exclusion.  If  both  pubUc 
arbitratora  are  subject  to  this  exclusion, 
the  Director  shall  appoint  the  most 
highly  ranked  public  arbitrator  as 
chairperson.*' 

(v)  When  the  ConsoUdated  Ust  Is 
Insufficient 

Undw  proposed  Rule  10308(c)(4),  if 
the  Director  is  not  able  to  appoint  the 


**  Sea  Amandmant  No.  4,  daiattm  ptopoaad  Rula 
1030a(cX3KB). 


**CuiTant  Rula  10312.  alao  diacmaad  balow, 
taqultaa  an  atWttator  to  diacloaa.  with  raapact  to  a 
paiticular  caaa  and  tlia  iaauaa,  partiaa.  and 
wltnaaiat  in  tha  caaa.  any  infonnatioa  which  might 
piaduda  tha  atWUMor  fram  tandaring  an  obiactiva 
and  impaitial  datannination  in  Um  caaa. 

«*P(opoaad  Rula  1030a(cX4). 

«<  ProiMaad  Rula  1030a(cXS). 

"  Saa  Amandmant  No.  4. 

«*Saa  Amandmaot  Na  4. 
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niunber  of  arbitratora  needed  for  the 
panel  using  the  consoUdated  Ust.  the 
Director  may  appoint  other  arbitratora 
from  the  NLSS  roster  as  necessary.  If  the 
Director  is  required  to  appoint  a  non- 
pubUc  arbitrator,  the  Director  may  not 
appoint  a  non-public  arbitrator  who 
meets  the  criteria  set  forth  in  paragraph 
(a)(4)(B)  or  (a)(4)(C).  unless  the  parties 
otherwise  agree.  A  non-pubUc  ubitrator 
in  proposed  paragraph  (a)(4)(B)  is  one 
who  is  retired  from  the  securities  or 
commodities  industry;  proposed 
paragraph  (a)(4)(C)  describes  a  non- 
public arbitrator  who  is  a  professional 
who  devotes  20  percent  or  more  of  his 
or  her  profisssional  time  to  cUents  who 
are  engaged  in  any  of  the  securities  or 
commodities  business  activities 
described  in  subparagraph  (a)(4).  The 
rule  requires  that  the  Director  choose  a 
non-pubUc  arbitrator  who  is  active  and 
fiilly  involved  in  the  securities  or 
commodities  industry  or  related 
industry.  When  the  Director  appoints  a 
non-pubUc  arbitrator  in  this  stage  of  the 
proceeding,  the  parties  no  longer  have 
the  abiUty  to  strike.** 

Aibitrator  Disclosures  and  Removing 
AibitratOTS—Paraffvph  (d) 

Proposed  Rule  10308(d)(1)  provides  a 
mechanism  for  the  Director  to  disqualify 
an  arbitrator  after  the  arbitrator  has  been 
appointed  by  the  Director  imder 
proposed  paragraph  (c)(4).  As  noted 
previously,  diuing  the  period  that  a 
party  is  reviewing  and  ranking  the  Usts 
of  ari}itratora  (see  paragraphs  (c)  (1)  and 
(2)),  a  party  has  an  imlhnited  right  to 
eliminate  a  Usted  arbitrator  by  striking 
the  arbitrator  &t>m  the  Ust,  and  may  do 
so  to  eliminate  an  arbitrator  who  the 
party  beUeves  may  not  be  impartial  or 
fair,  among  other  reasons.  Proposed 
paragraph  (d)(1)  appUes  after  the  parties 
have  exercised  this  unlimited  right  to 
strike,  the  arbitrator  lists  have  been 
consoUdated,  the  aibitratora  have  made 
disclosures  to  the  Director  under  Rule 
10312  regarding  the  specific  parties, 
issues  and  witnesses  in  the  case  as 
discussed  below,  and  the  arbitratore 
have  been  appointed.*' 


**  Undar  tha  proposal,  tha  Diractor  provide*  the 
parties  infonnation  about  tha  aibitrator  a*  provided 
in  proposed  paragraph  (bXS).  Baaed  upon  that 
infonnation,  the  patties  have  the  right  to  obfect  to 
the  aibitrator  a*  provided  in  propoMd  paiagraph 
(dXD  of  Rule  10308.  See  Amendment  No.  3.  ThU 
mean*  that  although  a  party  does  not  have  the  right 
to  strike  an  aibitrator  appointed  under  tha  process 
deecribed  in  propoeed  (cHKB)  of  Rule  1030S.  a 
patty  retain*  tha  right  to  requed  that  the  Director 
consider  disqualifying  an  ariutrator  appointed 
pursuant  to  propoaad  Rule  1030S(cX4XB). 

**  A*  noted  above,  disqualification  issues  that 
arise  after  the  Diractor.  using  NLSS,  has  begun 
consolidating  paitiaa'  piatsnad  atbitrators.  may  be 
addressed  by  tha  Director  ditectly  a*  patt  of  tha 
appointment  process  doacribad  in  patagrsph  (cH4). 


An  arbitrator  has  a  continuing 
obUgation  imder  Rule  10312  of  the  Code 
to  disclose  to  the  Director  any 
circumstances  that  might  preclude  the 
arbitrator  &Y>m  rendering  an  objective 
and  impartial  determination  in  an 
arbitration,  including  a  direct  or  indirect 
financial  or  personal  interest  in  the 
outcome  of  the  arbitration,  or  any 
existing  or  past  financial,  business, 
professitHial,  family  or  social 
relationships  with  a  party,  counsel,  or 
representative  (or,  when  later  identified, 
a  vtritness)  that  might  affect  impartiaUty 
or  might  reasonably  create  an 
appearance  of  partiaUty  or  bias. 
Generally,  the  ODR,  in  turn,  must 
disclose  to  the  parties  any  infonnation 
the  arbitratore  provide. 

Under  paragraph  (d)(1),  a  party  or  the 
Director  may  raise  a  disqualification 
issue,  and  the  Director  may  disquaUfy 
an  arbitrator  already  appointed.  The 
Director  may  not  nuke  any  decision  to 
disquaUfy  an  arbitrator,  however,  after 
the  commencement  of  the  earlier  of  two 
events:  (i)  the  first  prehearing 
conference  or  (u)  the  first  hearing.*"  At 
that  point  or  thoeafter,  if  a  party 
beUeves  that  an  aibitrator  should  be 
disqualified,  the  matter  must  be  raised 
before  the  arbitration  panel.  Vacancies 
created  as  a  result  of  a  disquaUfication 
or  because  the  arbitrator  is  otherwise 
imable  to  or  unwilling  to  serve  *'  imder 
proposed  paragraph  (d)(1).  prior  to  the 
commencement  of  the  earUer  of  1)  the 

E rehearing  conference  or  2)  the  first 
earing,*"  are  filled  by  the  Director  by 
referring  to  the  appropriate  consoUdated 
Ust  from  which  the  paneUsts  were 
originaUy  obtained  (proposed  Rule 
10308(d)(3))  or.  if  there  are  no  persons 
remaining  on  the  consoUdated  Ust,  by  a 
person  the  Director  selects  imder 
proposed  Rule  10308(c)(4)(B).  Under  the 
proposal,  the  Director  provides  the 
parties  infonnation  i^ut  the 
replacement  aibitrator(s)  as  provided  in 
proposed  paragraph  (b)(6).  and  the 
parties  have  the  right  to  object  to  that 
arbitrator  as  provided  in  proposed 
paragraph  (d)(l).*» 

Discretionary  Authority— Paragraph  (e) 

Under  paragraph  (e)  of  Rule  10308. 
the  Director's  authority  to  exercise 
discretionary  authority  is  stated 
expUdtly.  In  paragraph  (e).  the  Director 
has  authority  to  resolve  a  problem  that 
arises  relating  to  the  appointment  of 
arbitratore  or  any  other  procedure  imder 
the  rule  if  (i)  the  rule  does  not  have  an 
appUcable  provision,  or  (ii)  the 


appUcation  of  a  specific  provision  in  the 
rule  would  not  r^ult  in  a  resolution  of 
the  underlying  problem  because  the 
facts  and  circumstances  are 
unanticipated  or  imusual. 

Miscellaneous  Rdated  Propoeed  Rule 


Proposed  Conforming  Amendments 

NASD  Regulation  is  proposing 
conforming  amendments  to  Rules 
10104, 10309, 10310, 10311. 10312.  and 
10313. 

NASD  Regtilation  proposes  to  make 
parallel  amendments  to  Rule  10104  and 
Rule  10309.  NASD  Regulation  proposes 
to  amend  Rule  10104  to  reflect  that  the 
specific  provisions  of  proposed  Rule 
10308.  rather  than  the  general 
provisions  of  Rule  10104,  regarding  the 
composition  and  appointmoit  of 
ariutration  panels,  apply  to  arbitrations 
involving  public  customera.  Rule  10104 
would  not  apply  to  a  question  regarding 
the  composition  and  appointment  of 
sach  arbitration  panels  unless  none  of 
the  specific  provisions  in  propoeed  Rule 
10308  would  be  appUcable.s"  NASD 
Regulation  proposes  the  same  type  of 
amendment  to  Rule  10309,  a  similariy 
general  provision  relating  to  the 
compodtian  of  arbitration  panels. 

NASD  Regulation  pmpoaea  to  amend 
Rule  10310  and  10311  to  make  both  of 
them  inappUcable  to  proceedings 
subject  to  Rule  10308.  Under  Rule 
1031Q.  NASD  Regulation  notifies  parties 
of  arbitratore  appointed,  and  imder  Rule 
10311,  parties  have  the  right  to  a  pre- 
emptcny  challenge  of  an  aibitrator. 
Because  proposed  Rule  10308  deals 
with  both  types  of  procedures.  NASD 
Regulation  proposes  to  amend  Rules 
10310  and  Rule  10311  so  that  neither 
wiU  apply  to  arbitration  proceedings 
involving  pubUc  customers. 

NA^Regulation  is  proposing  to 
amend  Rule  10312  to  make  it  consistent 
with  pn^xMed  Rule  10308.  Both  Rules 
contain  provisions  regarding  an 
arbitrator's  obligation  to  disclose 
infonnation  to  die  Director  and 
diaqualificatioo  based  upon  such 
disclosure.  The  propoeed  dianges  to 
Rule  10312  state  expUdtly  when  the 
Director's  authority  to  disqualify  an 
arbitrator  terminates,  and  provide  an 
aibitrator  the  opticm  to  withdraw  from 


«•  Propoaad  Rula  103O8(dX2). 
«'  See  Amendment  Na  3. 
**See  Amendment  Na  3. 
**See  Amendment  Na  3. 


**The  NASD  has  stated  thai  Rule  10104  and 
caitain  other  rulaa  in  tha  Rula  10000  Series  may  bo 
amoodad  farther  or  raecinded  when  a  Ust  salactiao 
rule  appUcable  to  intra-induatry  aibitratjoo 
praoaadii^  U  approved.  NASD  Ragulatkn  hes 
filed  a  prapoaed  nile  chei^  to  apply  the  NLSS  to 
panel  salertirai  in  inlta-industiy  ailiiliatiaas,  as 
wall  a*  in  customer  etitittatioiis  (S11-NASD-0S-S4) 
wiikh  is  being  notioed  and  grantad  aocalatatad 
approval  simuhanaously  with  this  rule  approval. 
Ste  Sacnritiaa  Bnhanga  Act  Ralaaea  Na  40SSS 
fOdobsr  14.  ttm. 
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an  arbitration  panel  prior  to  disclosure 
of  arbitrator  information  to  the  parties. 
A  final  change  in  Rule  10312  makes  the 
timing  of  a  disclosure  consistent  with 
the  parallel  provision  in  proposed  Rule 
10308.  Specifically,  under  proposed 
Rule  10312(d).  prior  to  the 
commencement  of  the  earlier  of  1)  the 
prehearing  conference  or  2)  the  first 
hearing,  the  Director  may  remove  an 
arbitrator  based  upon  Rule  10312 
information."  Under  proposed  Rule 
10312(e),  in  the  same  time  firame,  the 
Director  must  disclose  any  Rule  10312 
information  to  the  parties  unless  the 
arbitrator  voluntarily  withdraws  as  soon 
as  the  arbitrator  learns  of  any  conflict, 
or  the  Director  removes  the  arbitrator.'' 
Finally,  under  proposed  Rule  10312(f), 
after  commencement  of  the  earlier  of  the 
prehearing  conference  or  the  first 
hearing,  the  Director  shall  disclose  any 
Rule  10312  information  disclosed  by  an 
arbitrator  to  the  parties.'^ 

The  proposed  changes  to  Rule  10313 
are  necessary  because  Rule  10313 
incorporates  by  reference  certain 
procedures  in  Rule  10311.  That  rule,  if 
amended,  will  not  apply  to  arbitrations 
involving  public  customers. 
Accordingly,  NASD  Regulation 
proposes  to  amend  the  last  sentence  of 
current  Rule  10313  so  that,  for 
arbitration  proceedings  involving  public 
customers,  a  party  may  exercise  the 
right  to  challenge  a  replacement 
art>itrator  within  the  time  remaining 
prior  to  the  next  scheduled  hearing 
session  by  notifying  the  Director  in 
writing  of  the  challenged  arbitrator's 
name  and  the  basis  for  such  challenge. 
NASD  Regulations  also  proposes  to 
amend  the  first  sentence  of  Rule  10313 
to  clarify  that  if  an  arbitrator  becomes 
disqualified  or  otherwise  unable  to 
serve  after  the  start  of  the  earlier  of  the 

g re-hearing  conference  or  hrst  hearing 
ut  prior  to  rendition  of  an  award,  the 
remaining  arbitratoKs)  shall  continue 
on,  unless  a  party  objects.  ^ 

Proposed  Amendments  to  Rule  10315 

In  the  past,  the  first  formal  meeting  of 
the  arbitration  panel  and  the  parties 
generally  was  the  first  hearing.  As  the 
arbitration  process  has  evolveid,  NASD* 
Regulation  has  encouraged  most 
arbitration  panels  to  hold  prehearing 
conferences.  For  most  arbitrations 
currently,  the  first  formal  meeting  of  the 
arbitration  panel  and  the  parties  is  a 
prehearing  telephone  conference.  NASD 
Regulation  proposes  to  amend  Rule 


"  See  Amendment  No.  3. 

*' See  Amendment  No.  3. 

*' See  Amendment  No.  3.  The  Director  does  not 
have  authority  after  this  time  period  to  remove  an 
arbitrator. 

**  See  Amendment  Ni .  4. 


10315  regarding  the  scheduling  of  the 
first  meeting  to  reflect  the  ciurent 
practice. 

NASD  Regulation  also  proposes  to 
amend  from  eight  business  days  to  15 
business  days  the  period  that  NASD  has 
for  giving  notice  of  the  first  meeting  to 
the  parties  and  the  arbitrators.  The 
period  is  being  amended  to  conform  to 
the  15  business  day  period  set  forth  in 
Rule  10310,  which  formerly  also  was  a 
period  of  eight  business  days. 

Proposed  Amendments  to  Various  Rules 
to  Correctly  Identify  Committee  Name 

The  committee  of  NASD  Regulation 
that  addresses  arbitration  matters  is  the 
National  Arbitration  and  Mediation 
Committee.  NASD  Regulation  proposes 
to  amend  each  rule  in  which  the 
outdated  term  "National  Arbitration 
Committee"  is  used  by  replacing  the 
outdated  term  with  the  current 
committee  name,  the  "National 
Arbitration  and  Mediation 
Committee."" 

Date  of  Effectiveness 

The  Association  intends  to  make  the 
rule  change  effective  on  a  date  to  be 
stated  in  a  Notice  to  Members  ("NTM"). 
Depending  on  the  date  of  the 
Commission's  approval,  however,  the 
effective  date  may  be  less  than  30  days 
following  publication  of  the  NTM 
announcing  the  Commission's  approval. 
When  efiiective,  the  rule  changes  will 
apply  to  any  arbitration  case  filed  with 
the  Association  if  the  Association  has 
not  mailed  or  otherwise  transmitted  to 
the  parties  a  notice  stating  the  names  of 
the  arbitrators  appointed  to  hear  the 
arbitration. 

A  case  will  be  subject  to  current  Rule 
10308  for  the  purpose  of  selecting  an 
arbitration  panel,  if.  before  the  effective 
date  of  the  rule  change,  the  Association 
identifies  the  arbitrator  (in  a  case  having 
one  arbitrator)  or  the  three-arbitrator 
panel  (in  a  case  having  three  arbitrators) 
and  mails  or  otherwise  transmits  a  letter 
or  other  written  communication  to  the 
parties  notifying  the  parties  of  the 
names  of  the  arbitrators.  As  of  the 
effective  date,  the  newly  adopted 
changes  to  all  other  rules  will  apply  to 
the  case  (e.g.,  amendments  to  Rule 
10104,  Rules  10309  through  10313.  and 
Rule  10315).  as  will  those  parts  of  newly 
adopted  Rule  10308  relating  to  the 
actions  or  functions  to  be  performed 
after  a  panel  is  appointed  (initially)  if 
such  actions  or  functions  can  be 
performed  without  reference  to  party 
ranking  of  arbitrators.  (See,  e.g.. 


proposed  Rule  10308(c)(5)  regarding 
selecting  a  chairperson.  The  parties  will 
be  allowed  by  agreement  to  select  a 
chairperson;  however  if  the  parties  did 
not  select  a  chairperson  by  agreement, 
the  Director  will  exercise  authority 
under  newly  adopted  Rule  10308(e)  in 
order  to  select  a  chairperson  because  the 
Director  will  not  have  party  rankings  of 
arbitrators  to  rely  upon  and,  thus,  will 
not  be  able  to  act  in  accordance  with 
certain  provisions  of  paragraph  (c)(S).  A 
case  will  be  subject  to  newfy  adopted 
Rule  10308  if,  as  of  the  rule  change 
effective  date,  the  Association  has  not 
mailed  or  otherwise  transmitted  a  letter 
or  other  written  communication  to  the 
parties  notifying  the  parties  of  the 
names  of  the  arbitrators  appointed  to 
hear  the  arbitration,  bi  this  instance,  the 
other  newly  adopted  rule  changes  will 
also  apply  to  the  case  as  of  the  effective 
date. 

The  Association  believes  that  this  is 
the  most  appropriate  approach  to 
provide  the  benefits  of  list  selection  to 
the  greatest  number  of  parties  as  quickly 
as  possible.  List  selection  provides  the 
parties  additional  input  into  the 
arbitration  proceeding;  the  Association 
beheves  that  applying  the  new  process 
for  the  appointment  of  arbitrators  to 
certain  cases  filed  shortly  before  the 
date  of  effectiveness  will  provide  the 
benefits  to  such  parties.  Moreover,  the 
Association  does  not  believe  that  any 
party  will  suffer  an  unfair  surprise  if  the 
list  selection  rule  and  the  other  rule 
changes  are  applied  to  an  arbitration 
filed  prior  to  the  efiiective  date.  Finally, 
in  order  to  implement  the  proposed  rule 
change,  the  Association  must  make  a 
number  of  operational  changes.  The 
administrative  burdens  of  fully 
implementing  the  list  selection  process 
nationwide  are  many,  and  the 
Association  believes  that  the  benefits  of 
implementing  the  new  procedures 
rapidly  and  system-wide  outweigh  the 
benefits,  if  any,  obtainable  from 
continued  use  of  the  old  system. 

ni.  Summary  of  Comments 

The  three  commenters  ^  generalfy 
support  the  proposed  rule  change  as  an 


"See.  e.g..  Rule  10102.  Rule  10103,  Rule  10104 
referenced  specifically  above,  Rule  10301,  and  Rulel^ 
10401. 


>*  A  fourth  comment  letter  was  received  on 
October  6,  1998:  the  comment  period  ended  on 
August  20, 199&  See  letter  from  Theodore  G. 
Eppenstein  ("Eppenstein").  Eppenstein  k 
Eppenstein,  to  Jonathan  G.  Katz.  Secretary, 
Commission,  dated  October  1,  1998.  The  issues 
raised  by  this  commenter  were  the  same  as  those 
raised  by  other  commenters  except  for  one  issue 
that  is  not  germane  to  this  proposed  rule  change 
and  one  new  issue.  Eppenstein  argues  that  the 
arbitration  panel  for  customer  arbitrations  should 
be  composed  exclusively  of  public  arbitrators.  The 
Commission  does  not  believe  that  the  proposed  rule 
change  raises  this  issue  because  the  composition  of 
the  three  member  arbitration  panel  for  customer 
arbitration*  cumntly  i*  t%iro  public  members  and 


improvement  over  the  ciurent  method 
for  selecting  arbitrators,  but  suggest 
improvements  to  the  proposed  rule.*' 

The  SIA  believes  that  the  Director 
should  have  the  ability  to  remove  an 
arbitrator  until  after  the  first  pre-hearing 
conference,  up  imtil  the  start  of  the  first 
hearing;  the  proposed  rule  states  that 
the  Director  can  remove  an  arbitrator  up 
until  the  commencement  of  either  the 
pre-hearing  conference  or  the  first 
hearing.'"  NASD  Regulation  states  that 
it  has  made  changes  to  Rule  10308(d) 
and  a  series  of  related  rules  to  reflect 
this  new  time  frame,  in  order  to  reflect 
a  basic  principle  that  an  arbitration  is 
administered  and  controlled  by  the 
arbitrator  or  the  arbitration  panel  after 
the  arbitrators  have  begun  to  address  the 
issues  that  are  the  subject  of  the 
arbitration.  Thus.  NASD  Regulation 
believes  that  as  of  the  beginning  of  the 
first  meeting  among  the  parties  and  the 
arbitrators,  it  is  no  longer  appropriate  or 
consistent  with  arbitration  principles  for 
the  Association  to  intervene  in  the 
arbitration  in  order  to  disquaUfy  an 
arbitrator." 

The  SIA  also  believes  that  the  NASD 
should  reexamine  the  rationale  behind 
the  automatic  exclusion  of  any 
immediate  family  member  of  registered 
representatives  or  others  who  work  in 
the  securities  industry  &x>m  serving  as 
public  or  non-public  arbitrators.*"  The 
SIA  argues  that  there  is  no  .reason  that 
a  spouse  or  dependent  child  of  a 
securities  industry  professional  should 
be  presumptively  adjudged  to  be 
incapable  of  being  a  capable,  effective 
and  impartial  arbitrator.  In  addition,  the 
SIA  argues  that  the  mechanics  of  the  list 
selection  method  make  the  parties' 
attorneys  able  to  deal  with  any 
perceived  problems  or  biases,  by  either 
ranking  such  candidates  low  on  their 


one  non-public  member,  and  is  not  substantively 
amended  by  this  proposed  rule  filing.  Eppenstein 
also  argues  that  there  should  be  a  mandatory  tolling 
provision  for  the  time  within  which  the  parties 
have  to  respond  and  submit  their  arbitrator  rankings 
in  the  event  they  wish  to  request  additional 
information  on  the  arbitrators.  The  Conunission 
believes  that  the  proposed  rule  change  reasonably 
accommodates  the  needs  of  the  parties  both  by 
lengthening  the  time  for  the  parties  to  engage  in  due 
diligence  from  the  time  period  in  the  current  rule, 
and  by  specifically  providing  that  the  Director  may 
use  his  or  her  discretion  to  toll  the  time  period  for 
the  parties  to  return  their  ranked  lists.  See  proposed 
Rule  10308(b)(6).  The  Commission  expects  NASD 
Regulation  to  monitor  the  operation  of  the  list 
selection  process  carefully  to  see  whether  the 
proposed  time  frames  operate  appropriately. 

"  See  supra  note  4. 

'■SIA  Letter.  The  SIA  believes  that  the  pre- 
hearing conference  itself  could  expose' some  evident 
bias,  or  an  inability  or  unwillingness  on  the  part  of 
the  arbitrator  to  be  impartial:  therefore,  the  Director 
should  retain  the  ability  to  remove  an  arbitrator 
until  after  the  pre-hearing  conference. 

'»  See  Amendment  No.  4. 

"SLA  Letter. 


list  or  not  ranking  them  at  all.  The  SIA 
does  not  believe  that  the  NASD,  at  a 
time  when  it  is  trying  to  expand  and 
more  fully  train  its  arbitrator  pool, 
should  collectively  eliminate  an  entire 
category  of  arbitrators  based  upon  a 
perceived  bias.^i  NASD  Regulation 
responds  that  the  exclusion  of 
"immediate  family  member"  from 
classification  as  public  arbitrators  is  a 
practical,  realistic  view  of  how  such 
persons  should  be  classified,  and 
reflects  how  most  claimants  would  view 
such  persons.  NASD  Regulation  beUeves 
that  if  such  persons  were  classified  as 
public  arbitrators,  and  then  their 
background  information  (including  a 
description  of  their  relationship  to  a 
spouse  or  family  member  engaged  in 
seciuities  activities)  was  distributed  to 
the  parties,  most  claimants  would 
routinely  strike  those  people  or  request 
that  the  Director  disqualify  them.  NASD 
Regulation  also  states  that  this  would 
only  benefit  a  small  group  of  people 
desiring  to  serve  as  arbitrators,  while 
creating  a  perception  of  unfairness, 
raising  costs,  an  increasing  delays. "' 

Bernstein  argues  that  the  size  of  the 
list  of  arbitrators  given  to  the  parties 
should  be  larger  and  that  the  number  of 
strikes  allowed  each  party  should  be 
smaller.83  He  argues  that  unlimited 
strikes,  combined  with  a  small  list,  will 
lead  to  either  party  being  able  to  void 
a  list  simply  by  striking  everyone  on  the 
list,  which  would  give  the  selection 
authority  back  to  the  NAD.**  Similarly. 
Richard  P.  Ryder  ("Ryder"),  does  not 
believe  that  the  proposed  rule  change 
will  actually  result  in  most  arbitrators 
being  selected  by  the  parties  themselves, 
but  £at  administrative  appointments 
will  occur  in  a  substantial  number  of 
cases  because  too  few  candidates  will 
remain  after  the  parties  have  struck  the 
nominees  on  the  list.** 

NASD  Regulation,  although 
recognizing  this  fear,  believes  that  the 
rule  should  be  implemented  as 
proposed  and  monitored  to  see  how 
often  the  Director  must  appoint 
arbitrators  not  previously  reviewed  and 


•'  Scot  D.  Bernstein  ("Bemstein")  argues  that  the 
50%  support  standard  used  to  classify  a  person  as 
an  inunediate  fomily  member"  of  a  person  generally 
engaged  in  the  securities  industry  should  be 
lowered  to  10%.  effectively  broadening  this  group 
of  persons.  See  Bemstein  Letter.  NASD  Regulation 
responds  that  it  believes  the  50%  standard  is 
generally  appropriate,  and  also  notes  that  a  person 
who  falls  below  the  50%  standard  may  be  excluded 
later  in  the  arbitration  selection  process  by  a  party 
who  strikes  him  or  her  or  by  the  Director  during  a 
conflict  of  interest  review.  See  Amendment  No.  4. 

"  See  Amendment  No.  4. 

"  Bemstein  suggests  lists  that  provide  no  less 
than  twelve  public  arbitrators  and  six  non-public 
arbitrators. 

^  See  Bernstein  Letter. 

•*  See  Ryder  Letter. 


ranked  by  the  parties  to  a  panel  because 
one  or  both  parties  have  struck  every 
arbitrator  listed.**  NASD  Regulation 
will  revist  the  issue  of  limiting  the 
number  of  strikes  if  the  Director 
ap{>oints  unranked  arbitrators  frequently 
because  of  the  parties  exercising  their 
unlimited  strike  rights.  NASD 
Regulation  believes  that  the  current 
proposed  number  of  arbitrators  on  each 
list  provides  a  sufficiently  large  number 
of  arbitrator  choices  and  provides  a 
standard  that  will  generally  be 
attainable.*' 

Bemstein  argues  that  there  should  be 
a  second  round  of  list  selection  with  a 
larger  list  if  the  first  round  foils,  in  order 
to  fill  any  vacancies.  He  argues  that  this 
is  more  in  line  with  the  Task  Force's 
recommendation  and  closer  to  the  goak 
of  allowing  parties  to  choose  their 
arbitrators  and  keeping  the  NASD  out  of 
the  selection  process.**  He  also  argues 
that  the  NASD's  concerns  over  the  cost 
of  a  second  round  of  list  selection 
should  be  disregarded  as  well,  in  part 
because  the  costs  are  small  compared  to 
the  savings  that  mandatory  arbitration 
affords  the  member  firms.  Ryder 
suggests  that  instead  of  having  only  one 
round  of  selection,  NASD  Regulation 
should  give  the  parties  the  choice 
between  having  one  round  and  a  deEault 
to  staff  appointment  (but  within  the 
same  time  frame  as  proposed  in  the 
rule)  or  a  second  round  approach  but 
with  a  shorter  time  limit  within  which 
the  parties  must  respond  to  the  Usts; 
this  shorter  time  frame  would  result  in 
more  arbitrators  being  freed  up  more 
quickly  for  other  simultaneous 
proceedings.**  Ryder  also  suggests 
staggering  first  round  lists  in  a  locale 
where  there  are  simultaneous  cases,  by 
allowing  NASD  Regulation  more  time  to 
generate  and  send  lists  to  parties  in 
other  cases.  NASD  Regulation  could 
then  take  arbitrators  rejected  by  the  first 
arbitration  and  put  them  back  into  the 
pool  for  other  cases.  In  any  event,  Ryder 
suggests  that  the  Commission  require 
the  NASD  to  keep  statistics  on  how 
often  administrative  appointments 
occur  under  the  prop<»ed  system,  and 
that  the  NASD  should  explore  a 
practical,  flexible  solution  to  the  limited 


••  See  Amendment  No.  4. 

"Id. 

••Bemstein  argues  that  the  NASD's  concern 
about  a  limited  number  of  arbitrators  related  to  the 
large  caseload  is  not  a  reason  to  not  have  a  second 
round  of  selection.  He  states  that  the  same  numtier 
of  arbitrators  will  be  appointed  to  a  case  regardless 
of  how  they  are  chosen,  and  that  the  size  of  the 
available  pool  of  arbitrators  will  not  be  affected  if 
a  second  round  were  implemented  because  those 
arbitrators  not  chosen  %vould  simply  rotate  to  the 
bottom  of  the  list. 

••See  Rvder  Letter. 
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supply  objection  to  a  second  round  list 
selection. 

NASD  Regulation  responds  that  they 
will  not  impose  a  second  round  at  this 
time  because  of  the  scarcity  of 
arbitrators  in  certain  locations,  the 
substantially  greater  costs,  and  the 
significant  delays  in  empaneling  an 
arbitrator  or  an  arbitration  panel. ^° 
However,  after  the  NASD  has  had  some 
experience  administering  the  rule,  it 
will  reconsider  whether  to  add  an 
additional  round  of  list  selection.'^ 

Bernstein  objected  to  the  procedure  in 
the  proposal  for  selecting  a  chairperson, 
and  suggests  that  the  highest-ranked 
public  arbitrator  selected  by  the  parties 
be  the  chairperson.  In  addition, 
Bernstein  argues  that  advocates  for 
public  investors  should  not  be  excluded 
from  serving  as  chair  of  the  arbitration 
panel,  and  that  a  rule  that  disqualifies 
advocates  for  public  investors  htjm 
chairing  arbitration  panels  is 
inconsistent  with  investor  protection. '^ 
In  response,  NASD  Regulation  amended 
proposed  Rule  10308(c)(5)  to  provide 
that  the  Director  will  appoint  the 
highest  ranked  pubic  arbitrator,  unless 
that  person  represents  or  advises 
customers  in  matters  relating  to  the 
securities  or  commodities  industry  for 
fifty  percent  of  his  or  her  time,  in  which 
case  the  Director  would  appoint  the 
other  public  arbitrator.  If  both  public 
arbitrators  are  subject  to  the  exclusion, 
the  Director  will  appoint  the  highest 
ranked  public  arbitrator. ^^^ 

Bernstein  also  argues  that  some  of  the 
descriptive  text  in  the  proposed  rule 
niing  regarding  the  administration  of 
ODR  should  be  included  in  the  rule 
language  so  that  the  NASD's 
interpretations  cannot  be  changed 
without  Commission  approval.'*  NASD 


'"See  Amendment  No.  4  and  Response  Two. 

"W 

"Bernstein  argues  that  attorneys  who  represent 
public  investors  are  not  subject  to  the  same 
financial  pressure  on  their  decisions  as  are 
representatives  of  industry  participants,  yet  an 
attorney  who  derives  19%  of  his  or  her  income  from 
representing  industry  participants  is  allowed  to 
chair  a  panel  under  the  proposed  rule. 

^* See  supra  notes  42  and  43  and  accompanying 
text,  and  Amendment  No.  4. 

'^  See  Bernstein  Letter.  For  example,  he  argues 
that:  1)  the  standards  for  exclusion  from  serving  as 
an  arbitrator  based  upon  conflicts  of  interest  as  a 
function  of  current  employment  should  be  included 
in  the  rule  (and  that  both  current  and  former 
employment  should  be  a  basis  for  exclusion):  2)  the 
standards  that  apply  to  a  Director's  rulings  on  for 
cause  challenges  should  be  included  in  proposed 
Rule  10308(d)(t):  3)  the  method  of  operation  of  the 
list  selection  software  and  the  selection  rules  that 
will  be  used  when  that  software  cannot  be  used, 
should  be  a  matter  of  public  record  and  should  be 
stated  in  the  rule:  4)  the  standards  for  all 
determinations  made  by  the  software  (geographic 
proximity,  conflicts  of  interests,  subject  matter 
expertise,  ranking  and  rotation)  should  be  included 
in  the  rule:  5)  the  number  of  arbitrators  required  to 


Regulation  argues  that  is  has  stated  the 
basic  operational  aspects  of  the  rule  in 
the  rule  text  and  it  is  not  appropriate  to 
describe  all  of  the  operational  details 
relating  to  the  NLSS  software  in  the  rule 
text  or  in  the  rule  filing  because  to  do 
so  would  make  the  rule  very  unclear 
and  confusing  to  all  but  a  few  readers.'' 
However,  the  Association  has  described 
in  general  and  clear  terms  those  aspects 
of  the  NLSS  that  are  essential  functions 
of  the  proposed  list  selection  rule. 

NASD  Regulation  states  that  the 
arithmetic  method  will  be  used  for 
consolidating  rankings  was  explained  in 
a  detailed,  multi-part  example.  The 
Association  does  not  believe  that  the 
rule  text  would  be  clearer  by 
incorporating  examples  of  calculations 
in  the  text.  In  addition,  the  Association 
has  explained  in  detail  in  the  rule  filing 
its  aspirations  regarding  providing 
parties  with  a  certain  number  of  listed 
arbitrators,  and  declines  to  provide  an 
exact  minimum  number  of  arbitrators  in 
the  proposed  rule  because  the  number 
of  available  arbitrators  varies  from  place 
to  place. 

In  response  to  Bernstein's  suggestion 
that  under  proposed  Rule  10308  the 
Association  should  address  conflicts 
that  may  arise  based  upon  the  past 
employment  of  an  arbitrator  or  a  party, 
as  well  as  conflicts-of-interest  based 
upon  current  employment,  NASD 
Regulation  points  out  that  the  rule  filing 
indicates  that  the  initial  confiict-of- 
interest  review  p>erformed  by  NLSS  is 
limited  to  readily  apparent  conflicts  of 
interest,'"  but  that  there  are  subsequent 
checks  performed  by  the  Director  that 
include  all  possible  relationships, 
including  past  employment  that  allow 
the  Director  to  determine  whether  an 
arbitrator  has  a  conflict  of  interest  and 
should  not  be  appointed  or  must  be 
disqualified  after  appointment."  The 


be  on  a  list  should  be  a  part  of  the  rule:  6)  the 
arithmetic  method  that  the  NASD  will  use  to 
consolidate  the  rankings  of  parties  on  the  same  side 
should  be  explained  in  the  text  and  in  the  rule:  7) 
the  standards  for  what  would  constitute 
"sufficiently  divergent"  when  a  Director  can 
decline  to  consolidate  rankings  of  parties  when 
their  interests  diverge  sufficiently  should  be 
explained  in  detail:  8)  the  standards  for  when  the 
NASD  manually  performs  a  conflict  of  interest 
check  should  be  made  public:  9)  the  time  that 
prosp3Ctive  arbitrators  will  have  to  respond  to  the 
NASD's  call  should  be  specified  in  the  rule:  and  the 
NASD  should  be  obligated  to  attempt  to  reach  a 
selected  arbitrator  at  all  available  telephone  and 
facsimile  numbers  for  that  arbitrator  in  the  NASD's 
database:  and  10)  the  rule  should  state  that  the 
NASD  and  its  staff  shall  not  communicate  with  the 
proposed  arbitrators  or  otherwise  operate  in  such  a 
manner  as  to  influence  the  outcome  of  the  selection 
process. 

"  See  Amendment  No.  4. 

"Such  as  whether  the  arbitrator  is  currently 
employed  by.  or  currently  has  a  securities  account 
-with,  the  respondent. 

"  See  Amendment  No.  4. 


Association  also  declines  to  state  in 
proposed  Rule  10308  a  standard  by 
which  the  Director  will  judge  claims  of 
an  arbitrator's  conflict  of  interest, 
arguing  that  the  Director  applies  the 
facts  as  presented  to  assess  whether  a 
bias  or  a  conflict  of  interest  is  present 
or  may  be  present,  and  that  the  present 
Code  does  not  contain  an  express 
standard.'*  Also.  NASD  Regulation 
states  that  if  would  inappropriately 
limit  the  ability  of  the  Association  staff 
to  administer  cases  to  specify  how  the 
Association  must  attempt  to 
communicate  with  a  listed  arbitrator  to 
determine  if  the  arbitrator  is  available  to 
serve  on  a  panel.  Generally,  however, 
the  Association  intends  to  contact  the 
arbitrators  by  telephone. '• 

Bernstein  asks  now  many  strikes  are 
allocated  to  each  party  when  there  is 
more  than  one  party  on  a  side  and  their 
bankings  are  consolidated.  Bernstein 
also  argues  that  the  proposed  rule 
should  require  the  NASD  to  publish,  on 
its  website  and  possibly  in  hard-copy 
form  for  each  case  in  which  a  list  of 
arbitrators  is  proposed,  the  following 
information:  date;  geographic  location; 
case  number;  and  names  of  arbitrators 
included  in  the  list  of  lists  of  proposed 
arbitrators.  He  argues  that  this  is 
necessary  in  order  for  the  public  to  be 
able  to  verify  that  the  rotation  required 
by  the  rule  is  occurring.  NASD 
Regulation  declines  to  publish  the 
arbitrators  names  in  the  rotation  because^ 
its  would  create  an  enormous   . 
administrative  burden.  In  addition, 
NASD  Regulation  states  that  the  NLSS 
and  new  list  selection  process  are 
subject  to  review  internally  by  the  Audit 
Committee,"**  and  to  SEC  oversight."' 

Bernstein  argues  that  the  reference  in 
proposed  Rule  10308(c)(4)(A)  to  the 
Directors'  ability  to  disqualify 
arbitrators  should  cross-reference  all 
provisions  under  which  disqualification 
may  occur,  and  as  previously  argued, 
should  contain  the  standards  for 
disqualification.  NASD  Regulation 
responds  that  the  Director,  the  staff,  and 
all  NASD  arbitrators  must  look  to  and 
follow  "The  Arbitrators  Manual"  and 
"Code  of  Ethics  for  Arbitrators  in 
Commercial  Disputes"  ("Code  of 
Ethics"),  regarding  the  arbitrator's  duty 
to  disclose  conflicts  of  interest,  the 
appearance  of  bias,  the  assessment  of 
challenges  relating  to  an  arbitrator's 


opinion  or  bias,  business  or  personal 
relationships,  previous  or  current 
involvement  with  a  party  or  witness,  or 
financial  interests,  and  an  arbitrator's 
ethical  responsibilities  to  determine 
issues  of  disqualification  and 
withdrawal."*  NASD  Regulation  states 
that  every  arbitrator  must  review  and 
understand  "The  Arbitrator's  Manual" 
and  the  Code  of  Ethnics  as  part  of 
mandatory  arbitrator  training,  and  any 
time  that  the  Director  must  resolve  a 
disqualification  issue,  the  Director  will 
refer  to  these  provisions."' 

Bernstein  also  proposes  that  proposed 
Rules  10308(d)(2)  and  10312(f)  should 
state  that  after  \he  Director's  authority  to 
disqualify  an  arbitrator  has  ceased,  the 
panel  still  has  that  authority,  as 
consistent  with  the  descriptive  text  of 
the  proposal."*  NASD  Regulation 
declines  to  make  the  amendments 
because  the  manner  in  which 
disqualification  and  withdrawal  issues 
are  treated  is  set  forth  in  "The 
Arbitrator's  Manual"  and  the  Code  of 
Ethics.  At  all  times,  including  the 
period  when  the  Director's  authority  to 
disqualify  an  arbitrator  has  ended,  an 
arbitrator  must  consult  "The  Arbitrator's 
Manual"  and  the  Code  of  Ethics.  Canon 
n,  regarding  the  arbitrator's  duty  to 
disclose  conflicts  of  interest,  issues  of 
bias,  and  his  or  her  ethical 
responsibilities  to  determine  if 
yviUidrawal  as  an  arbitrator  is  required. 
Under  Cannon  II.  E.,  of  the  Code  of 
Ethics,  an  arbitrator  "should  withdraw" 
if  requested  to  do  so  by  all  the  parties 
because  of  alleged  partiality  or  bias.  If 
requested  to  withdraw  for  such  reasons 
by  less  than  all  of  the  parties,  the 
arbitrator  "should  withdraw"  unless 
"the  arbitrator,  after  carefully 
considering  the  matter,  determines  that 
the  reason  for  the  challenge  is  not 
substantial,  and  that  he  or  she  can 
nevertheless  act  and  decide  the  case 
impartially  and  fairly,  and  that 
withdrawal  would  cause  unfair  delay  or 
expense  to  another  party  or  would  be 
contrary  to  the  ends  of  justice."  The 
Association  stated  that  its  experience  is 
that  arbitrators  apply  the  Code  of  Ethics 
more  rigorously  than  a  strict  reading 
requires."' 


'■The  Association's  treatment  of  divergent 
interests  (among  respondents  or  claimants)  is 
previously  addressed,  supra  note  38  and  related 
text. 

'•See  Amendment  No.  4. 

■°NASD  Regulation  states  that  the  Audit 
committee  is  comprised  of  independent  Governors 
of  the  NASD  Board  of  Governors. 

••  See  Amendment  No.  4. 


""The  Arbitrator's  Manual."  (Oct.  1996  ed.).  pp. 
2-6.  App.  A.  The  G>de  of  Ethics  was  developed 
jointly  by  the  American  Bar  and  American 
Arbitrator  Association.  See  Amendment  No.  4. 

•^  See  Amendment  No.  4. 

^  In  addition.  Bernstein  argues  that  the  standards 
for  removal  in  such  cases  should  t>e  the  same  as 
those  that  apply  to  for-cause  challenges,  and  that 
the  arbitrator  against  whom  the  challenge  or  recusal 
motion  is  made  should  not  be  permitted  to 
participate  in  any  vote  or  other  decision  regarding 
that  issue. 

■*  See  Amendment  No.  4. 


Bernstein  believes  that  due  diligence 
and  expertise  concerning  Ponzi  schemes 
and  other  illegal  securities  or 
transactions  should  be  included  as  an 
identified  area  of  subject  matter 
expertise.  He  also  believes  that  limited 
partnerships  should  be  included  in  the 
list  of  "various  types  of  securities  or 
other  financial  instruments"  in  which 
an  arbitrator  may  have  expertise.  NASD 
Regulation  notes  that  the  topic  of  due 
diligence  is  too  broad  and  vague  to  be 
entered  into  NLSS  as  a  subject  matter 
category,  and  that  "underwriting"  is 
currently  a  subject  matter  expertise 
category.  Also,  NASD  Regulation  wishes 
to  defer  receiving  proposals  to  expand 
the  various  types  of  expertise  until  a 
later  date. 

Finally,  Bernstein  argues  that 
proposed  Rule  10313,  which  currently 
provides  for  no  challenge  other  than  a 
for-cause  challenge  to  replacement 
arbitrators,  should  allow  for  a 
peremptory  challenge  of  the 
replacement  arbitrator  because  the 
industry,  which  is  requiring  the  pubUc 
to  "give  up  the  right  to  a  judge  and  jury 
and  come  instead  to  the  industry's 
forum,"  should  prevent  the  appearance 
of  impropriety."*  NASD  Regulation 
responds  that  this  change  is  consistent 
with  the  other  provisions  of  proposed 
Rule  10308.  Thus,  although  the  parties 
are  provided  ah  unlimited  right  to  strike 
an  arbitrator  in  the  early  stages  of  a 
proceeding,  generally,  under  the  new 
procedures,  when  an  arbitrator  is 
appointed  later  in  the  preceding,  the 
parties  may  challenge  the  arbitrator  for 
cause  only.  The  Association  agrees  with 
Bernstein's  suggestion  that  the 
replacement  arbitrator  the  Director 
appoints  should  be  obtained  from  an 
NLSS-derived  "list  of  one."  To  replace 
an  arbitrator  under  Rule  10313.  and  in 
the  other  instances  where  the  Director 
must  appoint  an  arbitrator  not 
previously  ranked  by  the  parties  [see, 
e.g.,  paragraphs  (c)(4)(B)  and  (d)(3)  of 
proposed  Rule  10308),  the  Director  will 
return  to  the  NLSS  and  obtain  a  "list  of 
one,"  using  the  primary  factors 
previously  input  into  NLSS  to  generate 
the  Fist  of  arbitrators  first  sent  to  the 
parties.  The  association  does  not  believe 
it  is  necessary  to  specify  in  proposed 
Rule  10308  and  proposed  Rule  10313 
that  the  Director  will  use  NLSS  in  this 
manner  to  perform  these  rule 
functions."' 


IV.  Discussion 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  securities 
association,  and,  in  particular,  with  the 
requirements  of  Section  15A(b)(6),"" 
which  require,  among  other  things,  that 
the  Association's  rules  must  be  designed 
to  prevent  fraudulent  and  manipulative 
acts  and  practices,  to  promote  just  and 
equitable  principles  of  trade,  and,  in 
general,  to  protect  investors  and  the 
public  interests."*  Specifically,  the 
Commission  believes  that  allowing 
parties  greater  input  into  the  selection  of 
the  arbitrators  to  hear  their  cases  will 
help  ensure  a  more  fair  and  neutral 
arbitration  process. 

The  Commission  believes  that  the 
NASD's  list  selection  procedures  and 
methodology,  as  proposed,  provide  for 
the  protection  of  investors  in  the 
selection  of  arbitrators  and  will  benefit 
all  users  of  the  arbitration  program.  The 
Commission  believes  that  the 
computerized  generation  of  the  lists  of 
arbitrators  should  help  ensure  greater 
confidence  in  the  fairness  and  neutrality 
in  the  selection  of  the  arbitrators,  while 
at  the  same  time  allowing  the  Director 
the  flexibility  to  supplement  the  NLSS 
process  if  necessary.**  The  Commission 
notes  that  the  arbitrators  will  be  selected 
by  the  computer  using  a  rotation 
method,  rather  than  on  a  random 
basis,^'  so  that  all  arbitrators  are  placed 
on  a  selection  list  with  the  same 
regularity.'*  The  Commission  also  notes 
that  the  NLSS  is  designed  to  sort 

arbitrators  based  on  certain  factors  that 

should  help  ensure  a  neutral  list  of 
arbitrators  who  will  be  better  suited  to 
the  particular  arbitration.  The  NLSS 
sorts  arbitrators  based  on  whether  an 
arbitrators  is  public  or  non-public,  and 
based  on  hearing  location,  rotation,  and 
whether  any  clear  conflict  of  interest 
exists  between  a  party  and  potential 
arbitrators.  In  addition,  NLSS  can  also 
sort  arbitrators  by  subject  matter 
expertise,  security  expertise,  and  case 
expertise.  The  Commission  believes  that 
the  subject  matter,  security,  and  case 
expertise  categories  are  a  reasonable 


"Bernstein  also  adds  that  the  rule  should  specify 
that  the  replacement  arbitrator  will  be  a  "list  of 
one"  selected  by  the  computer  (ie.  the  next 
arbitrator  in  the  rotation).  ' 

•'  See  Amendment  Na  4. 


••15U.S.C780-3. 

**ln  approving  this  rule,  the  Commission  notes 
that  it  has  considered  the  proposed  rule's  impact  on 
efficiency,  competition,  and  capital  formation.  15 
U.S.C  78c(f). 

"At  the  request  of  a  party,  the  Director  can  add 
a  procedure  that  is  outside  the  NLSS  capability,  but 
that  may  legitimately  be  considered  in  the  selection 
of  an  arbitration  panel. 

"  See  Notice  Release. 

"  The  NASD  states  that  the  random  selection 
method  does  not  always  produce  perfect 
randomness,  which  could  lead  to  some  arbitrators 
being  chosen  more  often  than  others  over  time. 
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attempt  at  this  time  to  "personaUze"  an 
individual  arbitration,  and  that  it  is  not 
necessary  for  the  NASD  to  expand  upon 
them  as  it  begins  to  implement  its 
selection  process. 

The  Commission  believes  that  the  list 
selection  method  provides  adequate 
measures  to  identify  potential  or  actual 
conflicts  of  interest  between  a  party  and 
an  arbitrator,  both  prior  to  compilation 
of  the  list  and  selection  of  the 
arbitrators,  and  once  an  arbitrator  or  an 
arbitration  panel  is  selected.  The  NLSS 
performs  two  conflict-of-interest  checks. 
First,  the  NLSS  checks  for  any  obvious, 
disclosed  conflict  of  interest  between 
parties  and  potential  arbitrators  that  can 
be  identified  in  the  NLSS  database 
while  generating  the  list,  such  as  when 
the  respondent  member  firm  is  also  the 
employer  of  an  arbitrator  in  NLSS.'' 
Second,  OOR  will  perform  a  manual 
conflict  of  interest  review  after  the  list 
is  created  but  before  it  is  fmalized  and 
sent  to  the  parties.'*  The  Commission 
believes  that  checking  for  conflicts  of 
interest  before  the  list  is  forwarded  to 
the  parties  will  likely  eliminate 
arbitrators  that  would  have  been  struck 
by  a  party  later,  and  will  result  in  those 
arbitrators  being  replaced  (through  the 
NLSS)  before  the  lists  are  sent  to  the 
parties,  which  should  help  avoid 
limiting  the  parties'  choices  at  the 
selection  stage.  While  reviewing  the 
lists,  parties  can  review  any  information 
on  the  arbitrators  that  ODR  has  in  its 
possession,  including  employment 
history  for  the  past  ten  years,  in  order 
to  make  their  own  determination  as  to 
conflict  of  interest  concerns,  and  may 
request  additional  information  ht)m  the 
arbitrators  under  Rule  10312(b)(6).  In 
addition,  once  the  parties  have  ranked 
the  arbitrators  and  the  lists  have  been 
consolidated  into  one  list,  the  Director 
performs  another  determination  as  to 
whether  to  disqualify  an  arbitrator.*'  If 


*'The  ConuniMion  does  not  believe  it  is 
necessary  for  the  NASD  to  include  in  the  rule 
language  the  standards  for  exclusion  from  serving 
as  an  arbitrator  based  upon  conflicts  of  interest  as 
a  function  of  current  employment,  or  that  the 
standards  for  the  manual  conflict  of  interest  review 
need  to  be  included  in  the  rule  language  or  made 
public.  NASD  Regulation  has  stated  the  basic 
operational  aspects  of  the  rule  in  the  rule  language 
and  the  rule  filing.  The  addition  of  more  detail  to 
the  text  may  be  confusing. 

**The  Commission  notes,  in  response  to  • 
comment,  that  even  though  the  initial  conflict  of 
interest  review  performed  by  NLSS  is  limited  to 
readily  apparent  conflicts  of  interest  (such  as 
current  employmenti,  the  subsequent  manual 
checks  include  a  wider  range  of  possible 
relationships,  including  past  employment.  See 
Amendment  No.  4. 

"^The  Director  contacts  each  arbitrator  to 
determine  if  he  or  she  is  available  to  serve.  At  this 
time,  the  Director  will  provide  the  arbitrator  with 
the  issues  of  the  case  and  the  names  of  the  parties, 
and  determine  whether  the  arbitrator  is  aware  of 


the  arbitrator  is  not  disqualifled,  and  is 
available,  the  Director  appoints  the 
arbitrator. 

The  Commission  also  Hnds  that  the 
conflict  of  interest  safeguards  in  place 
after  a  panel  is  appointed  are  adequate 
to  help  protect  investor  interests  by 
providing  that  any  new  information  on 
the  arbitrators  that  may  lead  to  a  conflict 
of  interest  is  disclosed  to  the  parties, 
unless  the  arbitrator  is  removed  or 
resigns.  Each  arbitrator  has  a  continuing 
obligation  under  Rule  10312  to  disclose 
any  circumstances  that  might  preclude 
the  arbitrator  from  rendering  an 
impartial  and  objective  determination  to 
the  Director,  who  has  the  ability  to 
remove  an  arbitrator  up  until  the  start  of 
the  earlier  of  the  the  pre-hearing 
conference  or  the  first  hearing.**  After 
this  point,  a  party  must  raise  a 
disqualification  matter  with  the 
arbitration  panel.*'  Finally,  the  Director 


any  conflict  of  interest  or  bias  or  other  reason  that 
may  preclude  the  arbitrator  from  rendering  an 
objective  and  impartial  decision.  Based  upon  the 
information  previously  provided  by  the  arbitrator, 
any  information  provided  under  Rule  10312.  and 
any  information  from  any  other  source,  the  Director 
determines  if  the  arbitrator  should  be  disqualiFied. 
The  Conunisslon  does  not  believe  it  is  necessary  for 
the  NASD  to  specify  in  the  rule  language  a  response 
time  for  each  arbitrator  contacted,  or  that  the  NASD 
should  be  obligated  to  attempt  to  reach  a  selected 
arbitrator  at  all  available  telephone  and  facsimile 
numbers  for  that  arbitrator.  The  Commission  also 
does  not  believe  it  is  necessary  for  NASD 
Regulation  to  specify  how  it  shall  communicate 
with  proposed  arbitrators  to  determine  if  they  are 
available  to  serve. 

<"The  Director  must  disclose  this  information  to 
the  parties  unless  the  Director  disqualifies  the 
arbitrator  or  the  arbitrator  voluntarily  withdraws. 
After  the  commencement  of  the  earlier  of  the  pre- 
hearing conference  or  the  first  hearing,  the  Director 
must  disclose  any  new  information  on  the 
arbitrators  to  the  parties. 

The  Commission  does  not  believe  it  is  necessary 
for  the  NASD  to  include  in  the  rule  text  the 
standards  that  apply  to  a  Director's  ruling  on  a  for- 
cause  challenge  to  an  arbitrator  already  appointed, 
because  the  Director  applies  the  facts  of  each 
situation  as  presented,  based  upon  the  Code  of 
Ethics  developed  by  the  American  Bar  Association 
and  American  Arbitration  Association,  to  assess 
whether  a  conflict  exists  or  may  exist.  The 
Commission  also  notes  that  the  present  Code  does 
not  contain  a  more  express  standard. 

■'The  Commission  twiieves  it  is  reasonable  to 
limit  the  Director's  authority  to  remove  an  arbitrator 
after  the  commencement  of  the  earlier  of  the  pre- 
hearing conference  or  the  first  hearing,  to  reduce 
party  concerns  about  NASD  Regulation's  influence 
over  particular  cases,  and  because  it  is  reasonable 
for  the  arbitration  to  he  administered  and  controlled 
by  the  arbitrators  once  the  arbitrators  have  begun 
to  address  the  issues  in  the  arbitration.  Accordingly, 
it  is  reasonable  for  NASD  Regulation  to  decide  that, 
based  upon  NASD  Regulation's  characterization  of 
its  past  experience  with  arbitrator  recusals,  it  is  no 
longer  appropriate  for  the  Director  to  be  able  to 
remove  an  arbitrator  after  the  earlier  of  the  pre- 
hearing conference  or  the  first  hearing.  The 
Commission  does  not  believe  it  is  necessary  for  the 
NASD  to  state  more  explicity  the  procedures  to 
disqualify  an  arbitrator  in  the  rule  text  because  the 
manner  in  which  disqualification  and  withdrawal 
issue*  are  treated  is  addressed  in  the  Code  of  Ethics 


must  disclose  information  about  a 
replacement  arbitrator  appointed  by  the 
Director  to  the  parties,  who  can  object 
to  the  arbitrator,  at  which  time  the 
Director  can  decide  to  disqualify  the 
arbitrator.  To  replace  an  arbitrator  (and 
in  other  instances  where  the  Director 
must  appoint  an  unranked  arbitrator), 
the  Director  will  return  to  the  NLSS  to 
obtain  a  "list  of  one,"  using  the  primary 
factors  previously  input  into  NLSS  to 
generate  the  initial  list  of  arbitrators  sent 
to  the  parties.**  The  Commission  notes 
that  the  Director  and  all  arbitrators  must 
review  and  abide  by  "The  Arbitrators 
Manual"  and  the  Code  of  Ethics 
regarding  the  arbitrator's  duty  to 
disclose  conflicts  of  interest,  the 
appearance  of  bias,  the  assessment  of 
challenges  relating  to  an  arbitrator's 
opinion  or  bias,  business  or  personal 
relationships,  previous  or  current 
involvement  with  a  party  or  a  witness, 
or  financial  interests,  and  an  arbitrator's 
ethical  responsibilities  to  determine 
issues  of  disqualification  or 
withdrawal.** 

In  addition,  the  Commission  believes 
that  the  proposed  rule  change  provides 
for  sufficient  public  representation  on 
each  arbitration  panel  by  requiring  a 
majority  of  public  arbitrators  on  each 
arbitration  panel,  unless  all  of  the 
parties  agree  to  a  differenct  panel 
composition.  The  Commission  notes 
that  the  NASD  staff  classifies  arbitrators 
as  public  or  non-public  based  on  the 
information  it  receives  for  that 
arbitrator.'**'  The  Commission  also 
believes  that  the  method  for  selecting  a 
chairperson  when  the  parties  do  not 
agree  is  reasonable.  In  response  to  a 
comment,  NASD  Regulation  amended 
the  process  to  provide  that  the  Director 
will  first  attempt  to  appoint  the  highest 
ranked  public  arbitrator  on  the  panel  as 
the  chairperson.*** 


and  "The  Arbitrators  Manual."  See  supra  note  82 
and  accompanying  text. 

"•  Sec  Amendment  No.  4. 

"•See  Amendment  No.  4. 

'""The  Commission  believes  that  the  NASD's 
definition  of  "immediate  family  member"  as  a 
person  who  receives  more  than  50%  of  his  or  her 
annual  income  from  a  person  generally  engaged  in 
the  securities  industry  and  its  exclusion  of  such 
persons  from  serving  as  public  arbitrators  is  a 
reasonable  view  of  how  such  persons  should  be 
classified,  so  as  to  guard  against  any  perceived  bias 
or  conflict  of  interest. 

""  See  Amendment  No.  4.  The  Director  will 
chose  the  highest  rianked  public  arbitrator  unless 
that  arbitrator  meets  the  exclusion  for  representing 
certain  investor  interests,  in  which  case  the  Director 
will  appoint  the  other  public  arbitrator  as 
chairperson.  If  both  public  arbitrators  are  subject  to 
the  exclusion,  the  Director  will  appoint  the  highest 
ranked  public  arbitrator  as  chairperson.  See  supra 
noted  42  and  43  and  accompanying  text. 
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The  Commission  believes  that  the 
ODR's  guideline  ^°^  for  the  minimum 
number  of  arbitrators  on  each  list 
forwarded  to  the  parties  is  reasonable  to 
provide  a  pool  of  arbitrators  for  the 
parties  to  choose  from  to  select  an 
arbitration  panel.  The  Commission 
notes  that,  for  a  three  arbitrator  panel. 
NASD  Regulation  has  undertaken  to 
provide  a  public  list  that  contains  at 
least  two  times  as  many  names  as  the 
non-public  list,  to  the  extent  feasible.  In 
addition,  to  address  possible  arbitrator 
shortages,  the  Director  can  combine 
arbitrators  from  nearby  hearing 
locations  when  necessary. '"^  "The 
Commission  recognizes  that  there  are 
times  when  the  parties  w^ill  strike  all  the 
names  on  a  list  and  notes  that  one 
commenter  expressed  a  concern  with 
the  number  of  arbitrators  on  each  list, 
but  believes  that  it  is  not  necessary  at 
this  time  to  require  a  larger  list  of 
arbitration.  The  Commission  notes  that 
requiring  a  larger  number  of  arbitrators 
on  the  list  mi^t  not  be  feasible,  given 
the  limited  number  of  arbitrators.  The 
Commission  also  notes  that  NASD 
Regulation  has  stated  it  will  monitor 
how  often  the  Director  must  appoint 
unranked  arbitrators  because  one  or 
both  parties  have  struck  all  the  names 
on  the  list. 

The  Commission  also  believes  it  is 
reasonable  to  allow  each  party 
unlimited  strikes  because  this  should 
allow  parties  greater  control  in  choosing 
the  composition  of  the  arbitration  panel, 
and  reducing  the  number  of  strikes 
could  limit  a  party's  ability  to  strike  an 
arbitrator  he  or  she  does  not  want  on  the 
panel.  The  Commission  recognized  the 
possibility  that  a  respondent  and/or 
respondents  acting  together  could  use 
the  unlimited  strikes  to  strike  all  the 
arbitrators  from  the  list,  resulting  in  the 
Director  choosing  the  panel.*** 
However,  the  Commission  believes  it  is 
reasonable  at  this  time  to  implement  the 
proposed  rule  change  as  proposed,  with 
the  number  of  arbitrators  suggested  and 
unlimited  strikes,  and  notes  that  NASD 
Regulation  states  it  will  reevaluate  the 
issue  of  limiting  the  number  of  strikes 


""See  supra  Background  and  Description 
Section.  The  guidelines  state  that  for  one  arbitrator. 
NASD  Regulation  should  supply  a  public  list  with 
3  to  5  arbitrators.  For  a  three  arbitrator  panel,  the 
NASD  should  supply  a  public  list  with  6  to  10 
arbitrator  names,  and  a  non-public  list  with  3  to  5 
arbitrator  names. 

■<"The  Commission  believes  it  is  reasonable  not 
to  specify  a  minimum  number  of  arbitrators  in  the 
actual  rule  text  because  the  number  arbitrators 
varies  &om  place  to  place,  and  notes  that  NASD 
Regulation  has  explained  its  guidelines  in  the 
proposed  rule  chainge, 

*°*  See  Bernstein  letter.  The  Comhiission  also 
believes  that  the  process  for  ranking  arbitrators 
when  the  parties  bil  to  rank  them,  or  improperly 
rank  multiple  arbitrators,  is  reasonable. 


if  it  finds  that  the  Director  appoints 
unranked  arbitrators  too  frequently  due 
to  the  parties'  exercise  of  their 
unlimited  strike  rights. 

The  Commission  also  finds  that  a  one- 
round  list  selection  method  (as  opposed 
to  a  two-round  procedure  as  suggested 
by  commenters)  is  reasonable  and 
consistent  with  the  Act  in  that  it 
supports  the  goals  of  arbitration  as  a  less 
expensive  and  less  time-consuming 
method  of  resolving  disputes,  while  at 
the  same  time  providing  a  process  by 
which  parties  have  greater  control  over 
the  selection  of  arbitrators.  The 
Commission  notes  that  although  NASD 
Regulation  initially  considered  a  two- 
round,  two-list  selection  method,  it 
concluded  that  the  operational  burdens 
of  administering  such  a  process, 
especially  given  the  limited  number  of 
arbitrators  relative  to  the  large  caseload, 
would  be  too  great.  Also,  NASD 
Regulation  was  concerned  that  a  two- 
round,  two-list  selection  method  would 
significantly  delay  the  empaneling  of 
the  arbitrators  and  would  be  too  costly. 
The  Commission  also  stresses  that 
NASD  Regulation  will  reconsider 
whether  to  add  an  additional  round  of 
list  selection  after  it  has  gained  some 
experience  in  administering  the  rule. 

The  Commission  believes  it  is 
reasonable  to  consolidate  all  claimants' 
rankings,  and  all  respondents'  rankings, 
whether  through  all  the  claimants  (or 
respondents)  jointly  ranking  arbitrators 
and  submitting  one  set  of  rankings,  or 
the  Director,  using  the  NLSS,  creating  a 
consolidated  list  for  each  side.  The 
Commission  notes  that  the 
consolidation  gives  claimants  and 
respondents  equal  weight  in  the 
rankings  when  the  two  sides  are 
subsequently  consolidated.  The 
Commission  also  notes  that  in  response 
to  a  comment  that  proposed  Rule 
10308(c)(3)(B)  may  have  provided 
certain  parties  the  potential  to  imfairly 
weight  the  arbitration  panel.  NASD 
Regulation  amended  proposed  Rule 
10308(c)(3)  to  eliminate  the  Director's 
ability  to  determine  not  to  consolidate 
the  rankings  of  a  claimant  (or 
respondent)  with  the  rankings  of  the 
other  claimants  (or  respondents)  if  he  or 
she  determined  there  interests  were 
sufficiently  divergent.***  Also,  the 
Commission  finds  that  the  methodology 
for  consolidating  claimants'  and 
respondents'  rankings  to  create  one  list 
for  public  and  one  for  non-public  (if 
necessary),  and  for  appointing 
arbitrators  trom  that  list,  is 
reasonable.*** 


In  summary,  the  Commission  notes 
that  list  selection  is  a  new  process 
designed  to  allow  parties  greater  control 
over  the  selection  of  their  arbitrators, 
and  that  there  were  different  approaches 
that  the  NASD  could  have  taken  to 
obtain  this  goal.  The  Commission 
believes  that  the  NASD  has  created 
reasonable  procedures  for  implementing 
the  new  process  that  should  give 
investors  and  other  parties  more  input 
into  the  selection  of  the  arbitration 
panel  and  which  are  consistent  with  the 
Act.**'  The  Commission  also  beUeves 
the  NASD  has  stated  the  basic 
operational  principles  in  the  rule 
language. 

llie  Commission  finds  good  cause  to 
approve  Amendment  Nos.  3  and  4  to  the 
propMjsed  rule  change  prior  to  the 
thirtieth  day  after  the  date  of 
publication  of  notice  of  filing  thereof  in 
the  Federal  Register.  Specifically. 
Amendment  No.  3  amends  the  actual 
rule  language  to  clarify  and  strengthen 
the  proposed  rule  change  by,  in  part, 
amending  the  definition  of  "non-public 
arbitrator"  to  incorporate  standard 
terminology  and  to  add  an  explicit 
reference  to  govenunent  and  municipal 
securities:  by  re-ordering  proposed  Rule 
10308(b)(1)  to  make  it  more  clear  and  to 
conform  it  to  previously  approved 
amendments  to  Rule  10308  and  Rule 
10302:  by  amending  Rule  10308(b)(1)  to 
clarify  a  party's  right  to  change  the 
panel  composition  if  they  all  agree:  to 
clarify  in  tne  rule  language  what 
information  will  be  available  with 
regard  to  the  initial  conflict  of  interest 
review  by  NLSS;  to  clarify  in  the  rule 
language  that  the  information  on  each 
arbitrator  forwarded  to  the  parties  is 
employment  information  for  a  10  year 
period  and  any  other  l)ackground 
information:  to  clarify  in  the  rule 
language  that  a  ranking  of  "1"  means 
the  most  preferred  arbitrator,  to  clarify 
in  the  rule  language  that  when  the 
Director  must  appoint  an  unranked 
arbitrator  the  Director  will  provide  the 
parties  (b)(6)  information  and  the  parties 
shall  have  the  right  to  object  to  the 
arbitrator  as  provided  in  (d)(1):  and  to 
delete  the  reference  in  the  rule  to  parties 
acting  cooperatively  to  rank  arbitrators, 
since  that  abiUty  is  implicit. 

Similarly,  Amendment  No.  4  also 
amends  the  proposed  rule  change  in 
response  to  comments  received  to 
strengthen  the  proposal  by  providing 
generally  for  the  highest  ranked  public 


">*  See  Amendment  No.  4. 
"■•The  Commission  finds  that  NASD  Regulation 
adequately  explained  in  deuil  and  with  examples 


the  method  that  will  be  usmI  to  consolidate 
rankings,  both  on  each  side  and  them  both  sides 
together,  and  that  it  is  not  necessary  to  include 
examples  of  calculations  in  the  rule  text. 

">'  The  Commission  also  finds  the  changes  to 
related  rules  to  conform  those  rules  to  the  proposed 
changes  to  Rule  10308  rsasonable. 


56684 


Federal  Register /Vol.  63.  No.  204  /  Thursday.  October  22.  1998 /Notices 


arbitrator  to  be  the  chairperson  of  the 
panel,  to  eliminate  the  exception  to 
consoUdation  of  parties'  rankings  for 
parties  with  "sufficiently  divergent" 
interests,  and  to  amend  the  time  firame 
in  proposed  Rule  10313  to  align  it  with 
the  time  frames  set  forth  in  proposed 
Rule  10312  and  10315.  Accordingly, 
because  the  changes  in  Amendment 
Nos.  3  and  4  are  technical  in  nature  and 
serve  to  clarify  and  strengthen  the 
proposal,  the  Commission  believes  that 
it  is  consistent  with  Section  15A(b)(6)  of 
the  Act  to  approve  Amendment  Nos.  3 
and  4  to  the  proposal  on  an  accelerated 
basis. 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
argiunents  concerning  Amendment  Nos. 

3  and  4  to  the  rule  proposal,  including 
whether  the  amendments  are  consistent 
with  the  Act.  Persons  making  written 
submissions  should  file  six  copies 
thereof  with  the  Secretary,  Securities 
and  Exchange  Commission,  450  Fifth 
Street,  NW.,  Washington,  DC  20549. 
Copies  of  the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Conunission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  also  will  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NASD.  All 
submissions  should  refer  to  File  No. 
SR-NASD-98-^8  and  should  be 
submitted  by  November  12, 1998. 

V.  Conclusion 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act,'«"»  that  the 
proposed  rule  change  (SR-NASD-98- 
4H),  including  Amendment  Nos.  3  and 

4  on  an  accelerated  basis,  is  approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.'"" 
Margaret  H.  McFarland, 
Depu  ty  Secntary. 
|FR  Doc.  9S-28321  Filed  10-21-98:  8:45  am) 
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SECURTTIES  AND  EXCHANGE 
COMMISSION 

[nsHaas  No.  34-40663:  File  No.  8R-OCC- 
96-06] 

Setf-Regulatory  Organizations;  Tha 
Options  Claartng  Corporation;  Order 
Granting  Approval  of  a  Proposed  Rule 
Ctiange  Auttwrizlng  the  Designation  of 
Sunday  as  a  Business  Day  and 
Clarifying  the  Rules  for  Margining 
Exercised  and  Assigned  Positions  In 
Currency  Options 

OctoberlS,  1998. 

On  June  5, 1998,  The  Options 
Clearing  Corporation  ("OCC")  filed  with 
the  Securities  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  change  (File  No.  SR- 
OCC-98-05)  pursuant  to  Section 
19(b)(1)  of  the  Securities  Exchange  Act 
of  1934  ("Act").'  Notice  of  the  proposal 
was  published  in  the  Federal  Register 
on  August  11, 1998.2  pof  the  reasons 
discussed  below,  the  Commission  is 
approving  the  proposed  rule  change. 

I.  Description 

The  rule  change  provides  OCC  with 
the  flexibility  to  designate  Sunday  as  a 
business  day  for  the  purposes  of 
determining  the  exercise  settlement  date 
for  foreign  currency  and  cross-rate 
foreign  currency  options.  The  rule 
change  also  clarifies  the  rule  governing 
the  calculation  of  margin  with  respect  to 
positions  in  cross-rate  foreign  currency 
optjftns  following  their  exercise  and 
assigiunent. 

Currently,  the  Sunday  following  an 
expiration  is  deemed  to  be  a  business 
day  for  the  purposes  of  determining  the 
exercise  settlement  date  for  expiring 
foreign  currency  options.*  This 
designation  permits  expiring  foreign 
ciurency  options  to  settle  on  the  same 
day  as  the  foreign  currency  futures 
contracts  traded  on  the  International 
Monetary  Market  ("IMM")  and  to  a 
lesser  degree  on  the  Philadelphia  Board 
of  Trade  ("PBOT").  IMM  futures 
contracts  expire  on  a  quarterly  basis, 
and  the  coordination  of  exercise 
settlement  dates  among  OCC- cleared 
options,  IMM-traded  futures  contracts, 
and  PBOT-traded  futures  contracts 
create  hedging  opportunities  and 
settlement  efficiencies  for  OCC's 
membership. 

While  the  use  of  Sunday  as  a  business 
day  aligned  the  exercise  settlement 
dates  for  the  above-described  contracts. 


it  resulted  in  certain  operational  issues 
for  OCC.  For  example,  non-expiring 
foreign  currency  options  that  were 
exercised  on  thd  same  date  as  expiring 
foreign  currency  options  were  settled  on 
a  different  exercise  settlement  date  than 
the  expiring  options.  It  is  not  always 
necessary  to  use  Simday  as  a  business 
day  for  determining  the  settlement  date 
for  currency  options.  The  opportunity  to 
hedge  with  the  IMM  or  PBOT  futures 
realistically  only  occurs  four  times  a 
year.  For  twenty  other  expirations,  the 
benefits  derived  from  using  Sunday  as 
a  business  day  are  not  fully  achieved. 

The  rule  change  allows  OCC  to 
coordinate  the  date  on  which  exercise 
settlement  occurs  for  expiring  options 
exercised  on  Friday  and  non-expiring 
options  also  exercised  on  Friday.  The 
rule  change  provides  that  if  Sunday  is 
used  as  a  business  day  for  determining 
the  exercise  settlement  date  of  exercised 
expiring  options,  it  will  also  be  used  as 
a  business  day  for  exercised  non- 
expiring  options.  When  Sunday  is  not 
designated  as  a  business  day,  DVP 
processing  will  occur  on  Monday.  OCC 
will  notify  the  membership  in  advance 
of  when  Sunday  would  be  used  as  a 
business  day  for  determining  an 
exercise  settlement  date.* 

In  addition,  two  amendments  are 
made  to  Rule  602(f)  concerning  the 
calculation  of  margin  on  currency 
option  contracts  following  their  exercise 
and  assignment.  The  first  change 
clarifies  Rule  602(f)(2)(i)  to  state  that 
margin  calculations  are  performed 
separately  on  positions  in  foreign 
currency  options  and  cross-rate  foreign 
currency  options  and  that  a  clearing 
member's  positions  in  cross-rate 
currency  options  which  generate  a  net 
margin  credit  can  be  used  to  offset  the 
clearing  member's  margin  requirement 
arising  from  other  positions.  The  second 
amendment  conforms  Rule  602  to  the 
changes  relating  to  the  designation  of 
Sunday  as  a  business  day. 

II.  Discussion 

Section  17A(b)(3)(F)  of  the  Act » 
requires  that  the  rules  of  a  clearing 
agency  be  designed  to  promote  the 
prompt  and  accurate  clearance  and 
settlement  of  securities  transactions. 
The  Commission  believes  that  allowing 
OCC  to  designate  Sunday  as  a  business 
day  will  increase  settlement  efficiency 


'«» 15  U.S.C  78«(bK2). 
«<»•  17  CFR  200.30-3(«X12). 


'15U.S.C.  78»(b)(l). 

>  Securitiea  Exchange  Act  Relea«a  No.  4029S  (July 
31.  1998)  63  FR  42655. 

>  SecuritiM  Exchange  Act  Release  No.  237B1 
(November  17. 1966)  51  FR  41556. 


'•Changes  are  made  to  Rules  602.  1602.  1604, 
1605.  1606.  2102.  2104.  2105  and  2106  (either  in 
the  text  or  in  the  Interpretations  and  Policies 
thereto)  to  conform  them  to  the  proposed  changes 
for  the  reasons  stated  above.  The  complete  text  of 
the  proposed  changes  to  the  Rules  is  included  in 
OCC't  filing,  which  is  available  for  inspection  and 
copying  at  the  Commission's  public  reference  room 
and  through  OCC 

» 15  U.S.C  7a<^-l(bK3XF). 
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and  limit  confusion  regarding  when 
exercise  settlement  is  to  occur.  In 
addition,  the  Commission  believes  that 
permitting  an  OCC  clearing  member's 
net  margin  credit  from  exercised  cross- 
rate  currency  options  to  of&et  any  other 
margin  requirement  also  promotes  the 
coordination  of  settlement  across 
markets.  Therefore,  the  Commission 
believes  that  OCC's  rule  change  is 
consistent  with  its  obligation  under 
Section  17A(b)(3)(F)  to  promote  the 
prompt  and  accurate  clearance  and 
settlement  of  securities  transactions. 

m.  Conclusion 

On  the  basis  of  the  foregoing,  the 
Conunission  finds  that  the  proposed 
rule  change  is  consistent  with  the 
requirements  of  the  Act  and  in 
particidar  with  Section  17A  of  the  Act 
and  the  rules  and  regulations   . 
thereimder. 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act,  that  the 
proposed  rule  change  (File  No.  SR- 
OCC-98-05)  be  and  hereby  is  approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.* 

Margaral  H.  McFarland, 
Deputy  Secretary. 
iFR  Doc.  9&-28320  Filed  10-21-98;  8:45  am] 
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SECURITIES  AND  EXCHANGE 

[Retoaae  No.  34-40654;  File  No.  SR-4>HU( 
96-24] 

Self-Rsgulatory  Organizations:  Notics 
of  niing  of  Proposed  Rule  Change  by 
ttis  PtilladelpMa  Stock  Exchange,  Inc. 
To  Amend  Floor  Procedure  Advice  A- 
1  (Responsibility  of  Displaying  Best 
Bid  and  Offer  Prices  Established  on 
the  Equity  Floor) 

October  14, 1998. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),*  notice  is  hereby  given  that  on 
July  13, 1998.  the  Philadelphia  Stock 
Exchange.  Inc.  ("Phlx"  or  "Exchange") 
filed  with  the  Securities  and  Exchange 
Commission  ("SEC"  or  "Commission") 
the  proposed  rule  change  as  described 
in  Items  I,  II,  and  in  below,  which  Items 
have  been  prepared  by  the  Exchange 
Phlx  submitted  Amendment  No.  1  on 
September  14, 1998.*  The  Commission 
is  publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange,  pursuant  to  Rule  19b- 
4  of  the  Act.  proposes  to  update  and 
amend  its  Equity  Floor  Procedure 
Advice  A-1  to  more  closely  track  the 
SEC's  customer  limit  order  display 
rules.  Proposed  new  language  is 
italicized;  proposed  deletions  are  in 
brackets. 


Specialists 

A-1     Responsibility  of  Displaying  Best 
Bid  and  Offer  Prices  Established  on 
the  Equity  Floor 

Fine  Schedule 

[Implemenled  on  a  three  year  mnning  calendar  basis] 


Primary-Listed  Equities  Issues  on  the 
Exchange 

(i)  A  Specialist  shall  use  due  diligence 
to  enstue  that  the  best  available  bid 
price  and  offer  price  on  the  floor  in  each 
"primary  stock  issue"  assigned  to  him  is 
properly  and  timely  displayed  for 
dissemination  purposes  throughout  the 
trading  day. 

Secondary— Unlisted  Trading  Privileges 
Issues 

(ii)  (A  Specialist  shall  use  due 
diligence  to  ensure  proper  and  timely 
display  of  any  bid  or  offer  price  of  any 
order  on  the  book  in  a  "secondary 
issue"  assigned  to  him  for  so  long  as 
such  bid  or  offer  is  equal  or  superior  to 
the  consolidated  best  bid  or  offer  of 
those  disseminated  by  the  national 
securities  exchanges.)  Specialists  are 
required  to  comply  with  SEC  Rule 
1  lAcl-4  display  requirements  for 
certain  customer  limit  orders. 
Specifically,  under  normal  market 
conditions,  specialists  must 
immediately  (but  no  later  than  30 
seconds)  display  the  price  and  full  size 
of  customer  limit  orders  (i)  better  than 
the  Specialist's  quote,  and  (ii)  iWie/v  the 
Specialist's  quote  is  the  NBBO.  that  add 
more  than  10%  to  the  size  of  the 
Specialist's  quote,  with  certain 
exceptions  contained  in  SEC  Rule 
UAcl-A. 

((iii)  For  the  purposes  of  the  above 
paragraphs,  the  fine  schedule  below  will 
apply  in  any  instance  of  any  Exchange 
review  which  identifies  that  five  percmt 
or  more  of  such  orders  have  not  been 
properly  displayed  in  a  timely  fashion 
for  the  review  period.) 


A-1: 

1st  Occurrence 

|2nd  Occurrence 

2lrK/ Occurrsnoe  and  7?Mr8a/ler 

[3id  Occurrence] 

[4th  Occurrence  and  Thereafter 


[$100.00]  WriOen  Warning 

[$2S0.00] 

SmOkin  is  dBcretonuy  w»i  Businesa  ConkMCi  Comtmee 

[$soo.oq 

[Sanction  is  dscretionary  with  Business  Conduct  ComraHee] 


n.  Self-Regulatory  Organization's 
SUtement  of  the  Purpose  of,  and 
SUtutory  Basis  htr,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission. 
Phlx  included  statements  concerning 


the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  Phlx  has  prepared 


siunmaries.  set  forth  in  sections  A,  B, 
and  C  below,  of  the  most  significant 
aspects  of  such  statements. 


•  17  CFR  200.30-3(aKl2). 


'  15  U.S.C  78s(bMl). 


*See Letter  from  Nandiu  Yagnik.  PhU.  to 
Michael  Walinskaa,  Deputy  Aaaodate  Diractor, 
Division  of  Markal  Regulation.  Cotniniasion.  dated 
Septamber  10. 1996  ("Ameodinent  Na  1"). 
Ammdmaiit  No.  1  replacM  the  original  rule  filing 
in  ita  entiraty. 
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A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

Currently.  Advice  A-1 
("Responsibility  of  Displaying  Best  Bid 
and  Offer  Prices  Established  on  the 
Equity  Floor")  requires  specialists  to  use 
due  diligence  to  ensure  proper  and 
timely  display  of  bids  and  offers 
respecting  primary  issues.  For 
secondary  issues,  this  requirement 
applies  where  the  bid  or  offer  is  equal 
to  or  better  than  the  national  best  bid  or 
offer  ("NBBO").  Advice  A-1  pre-dates 
SEC  Rule  llAcl-4  '  which  imposed 
new  display  requirements  for  "reported 
securities"  and  any  other  security  for 
which  a  transaction  report,  last  sale  data 
or  quotation  information  is 
disseminated  through  an  automated 
quotation  system  as  described  in 
Section  3(a](51)(A)(ii)  of  the  Act.  Since 
primary  stock  issues  assigned  to 
s(>ecialists  on  regional  exchanges  are  not 
subject  to  this  requirement,  the 
proposed  rule  change  would  amend 
Advice  A-1  only  with  respect  to 
secondary  issues  that  are  traded 
pursuant  to  unlisted  trading  privileges 
("UTP").  The  proposed  change  would 
amend  Advice  A-1  to  provide  that  the 
display  requirement  for  secondary 
issues  is  the  Commission's  display  rule, 
which  requires  specialists,  subject  to 
certain  exceptions,  to  display  not  only 
those  orders  that  are  at  or  better  than  the 
NBBO,  but  also  those  that  improve  the 
specialist's  quote  or  add  10%  or  more  to 
the  specialist's  quote  when  the  quote  is 
the  NBBO.* 

Currently,  Advice  A-1  contains  a  flne 
schedule,  which  is  administered 
pursuant  to  the  Exchange's  minor  rule 
violation  enforcement  and  reporting 
plan.'  The  proposed  amendment  would 


'The  limit  order  display  rule  was  adopted  by  the 
SEC  as  part  of  its  Order  Handling  Rules.  See 
Securities  Exchange  Act  Release  No.  37619A 
(September  6.  1996).  61  FR  48290  (September  12. 
1996)  ( "Order  Handling  Rules  Adopting  Release"): 
amended  in  Securities  Exchange  Act  Release  No. 
36139  (January  8.  1997).  62  FR  1385  (lanuary  10. 
1997). 

*  In  the  Order  Handling  Rules  Adopting  Release, 
the  Commission  stated  that  a  customer  limit  order 
should  be  considered  de  minimis  if  it  is  less  than 
or  equal  to  10%  of  the  displayed  size  associated 
with  a  specialist's  bid  or  offer.  If  a  customer  limit 
order  is  de  minimis,  the  specialist  does  not  need  to 
add  that  order  to  his  quote.  See  Order  Handling 
Rules  Adopting  Release,  supra  note  3,  at  not  177 
arid  accompanying  text.  For  this  reason,  the 
Exchange  is  requiring  a  specialist  to  display  only 
those  customer  orders  that  add  10%  or  more  to  the 
size  of  the  specialist's  quote. 

'The  Phlx's  minor  ruir  violation  enforcement 
and  reporting  plan  ("minor  rule  plan"),  codified  in 
Phlx  Rule  970.  contains  floor  procedure  advices 
with  accompanying  fine  schedules.  SEC  Rule  19d- 
1(c)(2)  authorizes  national  securities  exchanges  to 
adopt  minor  rule  violation  plaru  for  summary 


also  delete  the  reference  to  a  minimum 
number  of  occurrences  and  would  refer 
violations  to  the  Business  Conduct 
Committee  for  both  primary  and 
secondary  issues. 

The  proposed  rule  change  is 
consistent  with  Section  6  of  the  Act  in 
general,  and  in  particular,  with  Section 
6(b)(5),  in  that  it  is  designed  to  promote 
just  and  equitable  principles  of  trade,  to 
prevent  fraudulent  and  manipulative 
acts  and  practices,  to  foster  cooperation 
and  coordination  with  persons  engaged 
in  regulating,  clearing,  settling, 
processing  information  with  respect  to, 
and  facilitating  transactions  in 
securities,  to  remove  impediments  to 
and  perfect  the  mechanism  of  a  free  and 
open  market  and  a  national  market 
system,  as  well  as  to  protect  investors 
and  the  public  interest,  in  that  it 
requires  specialists  to  provide  enhanced 
information  regarding  orders  to  the 
market  by  revising  Advice  A-1  to 
correspond  to  SEC  Rule  llAcl-4. 

B.  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  Phlx  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
inappropriate  burden  on  competition. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

No  written  comments  were  either 
solicited  or  received. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

(A)  By  order  approve  such  proposed 
rule  change,  or, 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposal  is 


discipline  and  abbreviated  reporting:  Rule  19d- 
1(c)(1)  requires  prompt  Tiling  with  the  Commission 
of  any  final  disciplinary  action.  However,  minor 
rule  violations  not  exceeding  S2.S00  are  deemed  not 
Hnal.  thereby  permitting  periodic,  as  opposed  to 
immediate,  reporting. 


consistent  with  the  Act.  Persons  making 
written  submissions  should  Hie  six 
copies  thereof  with  the  Secretary, 
Securities  and  Exchange  Commission. 
450  Fifth  Street,  NW.  Washington.  DC 
20549.  Copies  of  the  submission,  all 
subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  ht>m  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Section.  450  Fifth  Street.  NW. 
Washington,  DC  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  Phlx.  All  submissions 
should  refer  to  File  No.  SR-PHLX-98- 
24  and  should  be  submitted  by 
November  12,  1998. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Margaret  H.  McFarland. 

Deputy  Secretary. 

(PR  Doc.  9a-28317  Filed  10-21-98,  8:45  ami 
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DEPARTMENT  OF  STATE 
[Public  Notice:  2909] 

Agreement  on  Scientific  and 
Technological  Cooperation: 
Collaborative  Projecta  Requeat 

AGENCY:  Bureau  of  Oceans  and 
International  Environmental  and 
Scientific  Affairs,  State. 
action:  Notice. 

SUMMARY:  This  announcement  is  a 
second  call  for  collaborative  projects 
under  the  Agreement  on  Scientific  and 
Technological  Cooperation  for  the 
purposes  of  encouraging  and  supporting 
cooperation  between  the  United  States 
and  Spain.  Proposals  submitted  will 
undergo  peer  review  by  both  countries 
and  will  be  approved  or  disapproved  by 
the  Joint  Commission. 
EFFECTIVE  DATE:  October  9,  1998. 
FOR  FURTHER  INFORMATION  CONTACT: 

Ms.  Shauntia  Rodney.  Program  Officer, 
Office  of  Science  and  Technology 
Cooperation,  Bureau  of  Oceans  and 
International  Environmental  and 
Scientific  Affairs,  Department  of  State — 
Tel  #  (202)  647-2245,  Fax  #  (202)  647- 
2746,  or 

The  Commission  for  Cultural 
Educational  and  Scientific  Exchange 
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between  the  United  States  of  America 
and  Spain,  Paseo  Oral.  Martinez 
Campos,  24,  28080  Madrid.  34-91-308- 
2436.  or  via  E-Mail  at 
posf/nosfer@comis/on. fulbright.es,  or 
postmaster@comision-fulbright.org.  The 
Commission  maintains  a  web-site  on 
this  and  other  programs  at  http:// 
www.fulbright.es/welcome.html. 
SUPPt-EMENTARY  INFORMATION: 

Authority 

This  program  is  established  under  the 
Agreement  for  Scientific  and 
Technological  Cooperation  between  the 
Government  of  the  United  States  and 
the  Government  of  Spain. 

A  solicitation  for  this  program  began 
September  1,  and  will  continue  until  the 
closing  date  of  December  1, 1998.  The 
Department  of  State  and  the  Foreign 
Ministry  of  Spain  announce  the  second 
call  for  collaborative  projects  under  the 
Agreement  on  Scientific  and 
Technological  Cooperation,  which 
entered  into  force  in  1996.  The  purpose 
of  the  Agreement  is  to  encourage  and 
support  scientific  and  technological 
cooperation  between  the  United  States 
and  Spain.  Grants  under  this  project 
call,  that  are  approved  by  the  Joint 
Commission  on  Scientific  and 
Technological  Cooperation  will  assist 
with  the  costs  for  international 
collaboration  between  research  teams 
from  science  agencies  and  universities 
of  the  two  countries.  Basic  research 
costs  must  be  funded  from  other 
sources.  Costs  supported  will  normally 
not  exceed  $30,000  in  the  first  year;  a 
renewal  may  be  requested  under  a  later 
project  call. 

Basic  Terms 

The  funds  available  to  the  Joint 
Commission  as  described  in  Article 
VII(2)  of  the  Agreement,  are  being  used 
as  follows.  Approximately  twenty-five 
percent  of  the  funds  are  being  used  in 
the  first  year  of  the  program,  or 
approximately  $750,000  for  thirty-six 
grants.  In  the  second  call  for  proposals, 
approximately  40%  of  the  funds,  or 
about  $1,200,000  will  be  used  for  new 
proposals  and  for  approved  renewals. 
The  remaining  funds  will  be  used  in  the 
third  year. 

Costs  supported  include  travel,  at 
government  contract  rates  or  tourist 
class:  per  diem  lodging,  meals  and 
incidentals;  international  mail  and 
messenger  service:  minimal  amounts  of 
equipment  (normally  no  more  than 
$2000  would  be  approved),  and  the  like. 
Living  costs  will  be  supported  up  to  a 
maximum  of  Si  75  per  day,  but  teams 
are  encouraged  to  find  less  expensive 
options  for  meals  and  lodging  for  stays 
of  more  than  a  few  days,  to  maximize 


the  funds  available.  Normally  travel 
should  be  for  a  minimum  of  a  week  and 
a  maximum  of  a  month. 

The  call  for  proposals  is  open  until 
December  1,  1998;  grants  will  be 
decided  in  April  1999.  There  will 
normally  be  a  maximum  of  twelve 
months  for  use  of  granted  funds.  A  mid- 
term report  after  the  first  six  months 
will  be  the  basis  of  an  application  for  a 
renewal  if  one  is  desired.  Proposals  will 
be  subject  to  peer  review  in  both 
countries.  Proposals  will  be  submitted 
as  a  single  package  in  both  English  and 
Spanish;  U.S.  principal  investigators 
should  forward  their  portion  of  the 
document  to  their  Spanish  counter{>art. 
to  facilitate  the  submission  of  the 
package  to  the  Program  Secretariat  in 
Madrid. 

Collaborative  proposals  are  expected 
to  have  seciued  funding  for  the  basic 
research,  and  preferably  be  already 
established  projects  in  at  least  one  of  the 
two  countries. 

Priorities 

Emphasis  will  be  given  by  the  Joint 
Conimission  in  the  1998  awards  to  the 
following  fields: 

1.  Life  Sciences 

1.1  Infectious  and  degenerative 
diseases,  including  diseases  of 
animals 

1.2  Biotechnology  of  plants,  plant 
health,  and  integrated  pest 
management 

1.3  Food  biotechnology 

1.4  Molecular  design  in  the  production 
of  pharmaceuticals 

2.  Environment 

2.1  Biodiversity 

2.2  Natural  reserves  and  protected 
ecosystems 

2.3  Conservation  of  soils  and  forests 
and  problems  of  desertification 

2.4  Integrated  water  management; 
resources,  use  and  reuse 

2.5  Combating  pollution  and  treatment 
of  wastes 

3.  Information  and  Communication 
Technology 

3.1  Electronic  and  microelectronic 
technology 

3.2  Advanced  communication 
technology:  satellites,  mobile  units. 
Internet  U 

3.3  Informatics 

4.  Materials  Sciences 

4.1  Ceramics,  metals,  polymers, 
compounds  and  superconductors  - 

4.2  Advanced  production  technology 
for  new  materials 

5.  Energy  and  High  Energy  Physics 

5.1  Alternate  energy:  Solar  and  Wind 

5.2  Clean  technologies  for  fossil  fuels 
and/or  alternatives 

5.3  Cooperative  research  with  U.S. 
High  Energy  Physics  Labs 


Applicants  will  indicate  on  the  cover 
sheet  the  number  of  the  field  under 
which  the  project  falls.  Projects 
submitted  outside  these  categories 
should  simplv  be  designated  as  "6. 
Other  Fields." 

Research  Teams 

All  scientists  working  in  research 
agencies  of  the  two  governments,  or  in 
universities  of  the  two  countries,  are 
eligible  to  apply.  Each  project  should 
have  a  principal  investigator  on  the  U.S. 
side  and  on  the  Spanish  side.  These 
should  be  nationals  or  residents  of  the 
respective  countries:  teams  may  include 
citizens  of  other  countries  if  this  is 
justified  in  the  research  plan.  U.S. 
researchers  are  reminded  that  Spain 
requires  a  visa  for  holders  of  official  or 
diplomatic  passports.  Spanish 
researchers  will  not  normally  require  a 
special  visa. 
Janet  Mayland, 

Deputy  Director.  Office  of  Science  and 
Technology  Cooperation.  Bureau  of  Oceans 
and  International  Environmental  and 
Scientific  Affairs. 
(FR  Doc.  98-28291  Filed  10-21-98:  8:45  ami 
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OFFICE  OF  UNITED  STATES  TRADE 
REPRESENTATIVE 

Pociwt  Na  301-IOOa] 

Implementation  of  WTO 
Recommendationa  Concerning  ttw 
European  Communitiea'  Regime  for 
the  Importation,  Sale  and  Distribution 
ofl 


AGENCY:  Office  of  the  United  States 
Trade  Representative. 

ACTION:  Notice  of  proposed 
determination,  request  for  comment. 

summary:  January  1.  1999  is  the 
deadline  for  the  European  Communities' 
(EC)  implementation  of  the 
recommendations  of  the  World  Trade 
Organization  (WTO)  Dispute  Settlement 
Body  (DSB)  concerning  the  EC  regime 
for  the  importation,  sale,  and 
distribution  of  bananas  (banana  regime). 
The  United  States  Trade  Representative 
(USTR)  is  seeldng  written  comments  on: 
(1)  the  measures  that  the  EC  has 
undertaken  to  apply  as  of  January  1. 
1999  to  implement  the  WTO 
recommendations  concerning  the  EC 
banana  regime:  and  (2)  the  USTR's 
proposed  affirmative  determination 
under  section  306(b)  of  the  Trade  Act  of 
1974.  as  amended,  (Trade  Act)  (19 
U.S.C.  §  2416),  that  the  measures  fail  to 
implement  the  WTO  recommendations. 
The  USTR  must  make  the  determination 
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under  section  306(b)  no  later  than 
January  31, 1999. 
DATES:  Written  comments  from 
interested  persons  are  due  on  or  before 
November  9. 1998. 
ADDRESSES:  600  17th  Street,  NW, 
Washington,  D.C.  20508. 
FOR  FURTHER  INFORMATION  CONTACT: 
Rachel  Shub,  Associate  General  Counsel 
(202)  395-7305;  or  Ralph  Ives.  Deputy 
Assistant  U.S.  Trade  Representative, 
(202) 395-3320. 

SUPPLEMENTARY  INFORMATION:  On 
September  27.  1995.  the  USTR  initiated 
an  investigation  under  section  302(b)  of 
the  Trade  Act  regarding  the  EC's  regime 
for  the  importation,  sale  and 
distribution  of  bananas  and  requested 
public  comment  on  the  issues  raised  in 
the  investigation  and  the  determinations 
to  be  made  under  section  304  of  the 
Trade  Act.  |60  FR  52026  of  October  4. 
1995).  This  investigation  specifically 
concerned  EC  Council  Regulation  No. 
404/93  and  related  measures  distorting 
international  banana  trade  and 
discriminating  against  U.S.  marketing 
companies  importing  bananas  from 
Latin  America,  including  a  restrictive 
and  discriminatory  licensing  scheme 
designed  to  transfer  market  share  in  the 
wholesale  distribution  sector  from  U.S. 
banana  marketing  firms  of  EC  or 
African.  Caribbean  and  Pacific  ("ACP") 
nationality. 

As  required  under  section  303  (a)  of 
the  Trade  Act,  the  United  States  held 
consultations  with  the  EC  under  the 
procedures  of  the  WTO  Understanding 
on  Rules  and  Procedures  Governing  the 
Settlement  of  Disputes  (DSU).  After 
holding  a  Tirst  set  of  consultations  with 
the  EC  on  October  26, 1995,  the  United 
States  and  the  governments  of 
Guatemala.  Honduras  and  Mexico 
decided  to  delay  the  request  for  a 
dispute  settlement  panel  until  Ecuador, 
the  world's  largest  banana  exporter,  had 
completed  its  accession  and  could  join 
the  dispute  settlement  proceeding. 
Pursuant  to  a  new  request  Tiled  jointly 
by  the  governments  of  Ecuador, 
Guatemala,  Honduras,  Mexico  and  the 
United  States  ("complaining  parties"),  a 
second  set  of  WTO  consultations  with 
the  EC  was  held  on  March  14,  1996.  A 
dispute  settlement  panel  was 
established  on  May  8, 1996. 

The  WTO  panel  is  this  case  circulated 
its  report  on  May  22,  1997.  It  included 
numerous  findings  that  the  EC  banana 
regime  is  inconsistent  with  the  EC's 
WTO  obligations.  The  EC  appealed  all 
of  the  panel's  adverse  findings,  and  the 
complaining  parties  cross-appealed 
three.  On -September  9,  1997,  the 
Appellate  Body  issued  its  report 
confirming  all  the  major  panel  findings 


against  the  EC  regime,  and  reversing  the 
panel  report  on  two  issues  that  had  been 
decided  in  the  EC's  favor  (agreeing  with 
the  complaining  parties). 

The  WTO  reports  include  findings 
that  the  following  EC  measures  violate 
the  EC's  obligations  under  various 
provisions  of  the  General  Agreement  on 
Tariffs  and  Trade  1994  (GATT  1994) 
and/or  the  General  Agreement  on  Trade 
in  Services  (GATS):  (1)  the  EC's 
discriminatory  allocation  of  shares  of  its 
market  to  certain  ACP  countries  and  to 
certain  countries  signatory  to  the 
Banana  Framework  Agreement;  (2)  the 
EC's  discriminatory  rules  for 
reallocating  annual  country  shares  in 
the  event  of  a  country's  shortfall;  (3)  the 
EC's  discriminatory  distribution  to  EC 
and  ACP  banana  distribution  companifis 
of  "Category  B"  licenses  to  import 
bananas  from  non-EC,  non-ACP 
countries  (mainly  Latin  America);  (4) 
the  EC's  requirements  for  obtaining 
licenses  to  import  from  Latin  America, 
which  impose  burdens  not  imposed  on 
imports  from  ACP  countries;  (5)  the  EC's 
distribution  of  licenses  to  ripeners  in 
the  EC,  which  discriminates  against  U.S. 
and  Latin  American  firms  in  favor  of  EC 
firms;  (6)  the  EC's  discriminatory  export 
certificate  requirements;  and  (7)  the  EC's 
distribution  of  EC  and  ACP  banana 
distribution  companies  of  additional 
licenses,  so-called  "hurricane  licenses," 
to  import  from  Latin  America.  (The 
complaining  parties  did  not  challenge 
the  EC's  preferential  tariffs  for 
"traditional"  ACP  bananas.) 

The  Appellate  Body  report  includes 
the  recommendation  that  the  DSB 
request  the  EC  to  being  its  banana 
measures  found  in  the  Appellate  Body 
report  and  in  the  panel  report  (as 
modified  by  the  Appellate  Body  report) 
to  be  inconsistent  with  the  GATT  1994 
and  the  GATS  into  conformity  with  the 
EC's  obligations  under  those 
agreements.  On  September  25, 1997.  the 
DSB  adopted  the  Appellate  Body  and 
panel  reports  (as  modified  by  the 
Appellate  Body  report),  including  this 
recommendation. 

At  a  meeting  of  the  DSB  on  October 
16, 1997,  the  EC  stated  that  it  would 
"fully  respect  its  international 
obligations  with  regard  to  this  matter" 
and  would  require  a  "reasonable  period 
of  time  to  do."  On  December  17, 1997, 
at  a  WTO  arbitration  hearing  requested 
by  the  complaining  parties  to  determine 
the  "reasonable  period  of  time" 
pursuant  to  Article  21.3  of  the  DSU,  the 
EC  made  it  clear  that  the  reasonable 
period  of  time  it  requested,  i.e.,  until 
January  1,  1999.  was  for  the  purpose  of 
implementing  all  the  recommendations 
and  rulings  of  the  DSB  adopted  on 
September  25.  On  January  7, 1998,  the 


WTO-appointed  arbitrator  circulated  his 
determination  that  the  period  until 
January  1, 1999,  would  be  the 
"reasonable  period  of  time"  for  the  EC 
to  implement  the  DSB  rulings  and 
recommendations. 

Based  on  the  results  of  the  WTO 
dispute  settlement  proceedings,  the 
public  comments  received  and 
appropriate  consultations,  the  USTR  on 
February  10, 1998  determined  that 
certain  acts,  policies  and  practices  of  the 
EC  violate,  or  otherwise  deny  benefits  to 
which  the  United  States  is  entitled 
under,  GATT  1994  and  the  GATS.  [63 
FR  8248  of  February  18, 1998).  The 
USTR  further  determined  that  the  EC's 
undertaking  to  implement  all  of  the 
rulings  and  recommendations  of  the 
WTO  reports  within  the  reasonable 
period  of  time  established  pursuant  to 
Article  21.3  of  the  DSU  constituted  for 
the  purposes  of  section  301(a)(2)(B)(i) 
the  taking  of  satisfactory  measures  to 
grant  the  rights  of  the  United  States 
under  the  GATT  1994  and  GATS. 
Therefore,  pursuant  to  section  301(a)(2), 
the  USTR  terminated  the  investigation 
without  taking  action  under  section  301 
of  the  Trade  Act.  The  USTR  stated  in 
the  termination  notice  that  it  would 
monitor  the  EC's  implementation  of  the 
WTO  recommendations  under  section 
306  of  the  Trade  Act  and  would  take 
action  under  section  301(a)  if  the  EC  did 
not  comply  with  its  WTO  obligations 
and  commitments. 

Section  306(a)  of  the  Trade  Act 
requires  the  USTR  to  monitor  measures 
undertaken  by  a  foreign  government  to 
provide  a  satisfactory  resolution  of  a 
matter  subject  to  dispute  settlement 
proceedings  to  enforce  the  rights  of  the 
United  States  under  a  trade  agreement. 
Section  306(b)  requires  the  USTR  to 
determine  what  further  action  it  shall 
take  under  section  301(a)  of  the  Trade 
Act  if  the  USTR  considers  that  a  foreign 
country  has  failed  to  implement  a 
recommendation  made  pursuant  to 
dispute  settlement  proceedings  under 
the  WTO.  The  USTR  shall  make  this 
determination  no  later  than  thirty  days 
after  the  expiration  of  the  reasonable 
period  of  time  provided  for  such 
implementation  under  Article  21.3  of 
DSU.  Section  305(a)(1)  requires  the 
USTR  to  implement  such  action  by  no 
later  than  30  days  after  the  date  on 
which  that  determination  is  made. 

Given  that  the  reasonable  period  of 
time  for  the  EC's  implementation  of  the 
WTO  recommendations  concerning  the 
EC  banana  regime  expires  on  January  1, 
1999.  the  USTR  must  make  the 
determination  required  by  section 
306(b)  no  later  than  January  31,  1999, 
and.  in  the  event  of  an  affirmative 
determination,  must  implement  further 
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action  no  later  than  30  days  thereafter. 
These  time  frames  permit  the  USTR  to 
seek  recouise  to  the  procedures  for 
compensation  and  suspension  of 
concessions  provided  in  Article  22  of 
the  DSU. 

Monitoriiig  EC  laylementation 

Following  the  tenninaticxLof  the 
investigatian.  USTR  has  monitored  EC 
oomplianoe  under  section  306  of  the 
Trade  Act  EC  actions  undertaken  since 
January  1999.  and  in  particular  since 
June  26. 1998.  indicate  that  EC 
compliance  with  its  WTO  obligations  by 
Januaryl,  1999  is  unlikely. 

The  EC  Commission  proposed 
amendments  to  its  banana  regime  on 
January  14. 1998,  which  were  then 
forwarded  to  the  EC  Council  for  its 
considerstion.  The  United  States  and 
other  complaining  paities  raised 
amcems  ux>ut  the  consistency  with  the 
EC's  WTO  obligaticms  of  these  proposals 
with  EC  Commission  officials  and 
before  the  DSB. 

Hie  USTR  and  U.S.  Secretary  of 
Agriculture  subsequently  asked  their 
counterparts  in  the  European  member 
States  to  oppose  the  Commission 
proposal  when  it  was  presented  to  the 
European  Agriculture  Counril.  On  June 
26. 1998.  however,  the  European 
Council  of  Agriculture  Ministers  agreed, 
with  few  modifications,  on  proposed 
amendments  to  the  EC  K«n«n«  regime 
that  had  been  approved  by  the  European 
Commission  on  January  14.  and  the 
Agriculture  Coimcil  also  specified  how 
the  regulation's  provisions  on  Ucensing 
%vere  interpreted.  The  draft  regulations 
were  approved  by  the  EC  Council  of 
Agriculture  Ministers  on  July  20.  The 
General  AfiEurs  Council  formally 
approved  the  regulations  on  July  22.  On 
July  28. 1998.  amendments  to 
Regulation  404  were  published  in  the 
EC  Official  foumal  (EC  1637/98; 
"ResuUtion  1637"). 

The  EC  Council  regulation  provides 
for  the  aUocation  of  Uie  EC  market 
among  exporting  countries  and  for  the 
distribution  of  licenses  to  import 
hiin«n»«  as  of  January  1. 1999.  A 
comparison  of  the  various  features  of 
the  cunent  EC  regime  and  the  amended 
regime  is  set  forth  as  Figure  1.  On 
Septendier  14.  the  complaining  parties 
consulted  with  the  advised  the  EC  of 
their  Joint  concerns  about  the 
inconsistency  of  the  EC's  adopted 
measures  wiUi  WTO  obhgations.  In 
summary,  the  following  aspects  of  the 
adopted  EC  measures  present  particular 
problems: 

AUocation  of  the  EC  market  among 
supplying  countries.  The  allocation  in 
Regulation  1637  of  the  EC  market  among 
supplying  countries  disaiminates 


against  bananas  from  Latin  American 
countries  both  in  terms  of  quantities 
allocated  and  conditimis  of  access.  The 
quantities  to  be  allocated  beer  no 
resemblance  to  the  shares  that  would 
prevail  in  the  absence  of  restrictions,  as 
required  by  Article  Xm  of  the  GATT 
1994.  and  unlike  quantities  for  ACP 
bananas,  permit  no  growth.  Latin 
American  banana  supplying  countries 
in  which  U.S.  distribution  companies 
are  invested  wrould  omtinue  to  be 
treated  less  favorably  than  ACP  banana 
exporting  countries  in  that  they  would 
be  required  to  compete  with  non- 
tnditional  ACP  bananas  for  a  small 
share  of  an  alreedy  reduced  share  of  the 
EC  market.  Meanwhile,  traditional  ACP 
bananas  have  their  own  quota,  to  which 
Latin  American  bananas  do  not  have 
access.  Like  the  current  regime,  the 
planned  allocation  will  perpetuate  the 
harmful  effects  on  U.S.  companies  that 
distribute  Latin  American  bananas  in 
the  EC  of  the  current  allocatioD.  which 
has  been  found  to  violate  Article  Xm  of 
the  GATT  1994. 

Distribution  of  Import  Licenses.  The 
new  EC  Council  regulation  requires  the 
distribution  of  import  Ucenses  on  the 
basis  of  the  "tnditionals/newcomers" 
method.  On  June  26. 1998.  the  EC 
Agriculture  Council  announced  that  this 
term  was  to  be  interpreted  to  mean  that 
import  licenses  would  be  distributed  to 
"actual  importers  on  the  basis  of  the 
presoitation  of  a  utilized  import  license 
and/or.  in  particular  in  the  case  of  new 
member  States,  eqiuvalent  prooEs.  where 
necessary."  using  "the  years  1994-96  as 
the  initial  reference  period  for 
determining  operators'  rights."  The 
selection  of  a  reference  period  during 
the  time  that  a  regime  which  is  contrary 
to  the  WTO  rules  was  in  effact  will 
perpetuate  discriminatiop  against  U.S. 
and  Latin  American  suppliers  of 
wholesale  trade  services  created  by  the 
cunent  regime  (which  ivent  into  effect 
in  1993)  that  has  been  found  to  be  in 
violation  of  GATS  Article  n  and  XVII. 

Non-Tmditional  ACP  Bananas.  The 
new  EC  Council  Regulation  expands 
upon  the  tariff  preferences  provided  to 
"non-traditional"  ACP  bananas;  these 
provisions  go  beycmd  the  tariff 
treatment  considered  by  the  WTO 
Appellate  Body  to  fall  within  the  EC's 
waivw  for  certain  trade  prefemtces 
required  by  the  Lome  Convention. 

Further  information  on  the  new  EC 
banana  regime  is  available  in  the  USTR 
Reading  Rocmi  in  Docket  WTO/DS-4. 

Prepesed  Petetmination 

The  USTR  proposes  to  determine, 
pursuant  to  section  306(b)  of  the  Trade 
Act.  that  the  measures  the  EC  has 
undertaken  to  apply  as  of  January  1. 


1999  with  respect  to  this  banana  regime 
feil  to  implement  the  WTO 
recommendations.  Such  a  determination 
will  require  the  USTR  also  to  determine 
what  further  action  to  take  under 
section  301(a)  in  the  event  that  the  EC 
has  feiled  to  implement  the  WTO 
recommendations  by  January  1, 1999. 
Pennissible  actions  include:  action  to 
suspend,  withdraw  or  prevent  the 
application  of  benefits  of  trade 
agreement  concessions  to  the  EU; 
imposition  of  duties  or  other  import 
restrictions  on  goods  of  the  EU  or  foes 
or  restrictions  on  services  of  the  EU;  and 
restriction  or  denial  of  service  sector 
access  authorizations  with  respect  to 
services  of  the  EU.  The  USTR  intends  to 
determine  l^  December  15. 1998  what 
action  to  take. 

WfitteB 


Section  306(c)  of  the  Trade  Act 
provides  that  the  USTR  shall  allow  an 
opportunity  for  the  presentation  of 
views  by  interested  parties  prior  to  the 
issuance  of  a  detennination  pursuant  to 
section  306(b).  Interested  persons  are 
Invited  to  submit  written  comments  on: 
(1)  the  measures  that  the  EC  has 
undertaken  to  apply  as  of  January  1. 
1999  to  implement  the  WTO 
reocHnmendations  coocwning  the  EC 
banana  regime;  and  (2)  the  USTR's 
proposed  affirmative  determinatian 
imder  section  306(b)  of  the  Trade  Act 
that  the  meesures  feil  to  implement  the  — 
WTO  recommendaticHis.  Comments 
must  be  filed  in  accordance  with  the 
requirements  set  forth  in  15  CFR 
§  2006.8(b)  (55  FR  20.593)  and  must  be 
filed  aa  or  before  noon  on  Monday, 
Novonber  9. 1998.  Comments  must  be 
in  Fjigliith  and  provided  in  twenty 
copies  to:  Sybia  Harrison.  Staff  Assistant 
to  the  Section  301  Committee,  Rocun 
416,  Office  of  the  U.S.  Trade 
Representative.  600  17th  Street  NW., 
Washington.  DC  20508. 

Comments  will  be  placed  in  a  file 
(Dodcet  301-lOOe)  open  to  public 
inspection  pursuant  to  15  CFR  2006.13. 
except  confidential  business 
infbnnation  exempt  frtMn  pubUc 
inspection  in  accordance  with  15  CFR 
2006.15.  Confidential  business 
infonnatian  subnutted  in  accordance 
with  15  CFR  2006.15  must  be  clearly 
marked  "BUSINESS  OONFIDENnAL" 
in  a  contrasting  colw  ink  at  the  top  of 
each  page  on  each  of  20  copies,  and 
must  be  accompanied  by  a 
nonconfidential  summary  of  the 
confidential  infbnnaticHi.  The 
noncpinfidential  summary  shall  be 
placed  in  the  fife  that  is  open  to  pubUc 
inspection.  An  appointment  to  review 
Docket  No.  301-lOOa  may  be  made  by 
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calling  Brenda  Webb  at  (202)  395-6186. 
The  USTR  Reading  Room  is  open  to  the 
public  from  9:30  a.m.  to  12  noon  and 


1:00  p.m.  to  4:00  p.m.,  Monday  through 
Friday,  and  is  located  in  Room  101. 
loanna  K.  Mdntoah, 
Chairman,  Section  301  Committee. 


Figure  1.— EC  Banana  Regime:  Current  v.  EC  Council  Approach 


Proviaton 

Current  regime 

EC  council  approach 

Latin  American  TRQ  of  2.53  million 

tons. 
Latin  American  bananas  entering  over 

75  ECUAon  tariff;  access  at  zero  tariff  for  "non-tra- 

dKional'  ACP  bananas  limited  to  90,000  tons. 
765  ECUAon  tariff 

75  ECUAon  tariff;  no  limit  on  ACP  access  at  zero 

tariff. 
765  ECUAon  tariff. 

the  TRQ. 
ACP    traditionai    bananas'    quota    of 

857,700  tons. 
Tariff   on   "non-lraditionar    ACP   ba- 

nartas. 
ACP  over-quota  tariff 

Zero  tariff,  with  twelve  country  allocations  

Zero  tariff  for  90,000  Ions  wi*hin  Latin  American 

TRQ. 
865  ECUAon  

Same;  zero  tariff,  with  no  allocations  yet  an- 
nounce. 

Zero  tariff  for  unlimited  tons  within  Latin  American 
TRQs'  "others-  category. 

565  ECUAon 

Latin  American  Import  Liceraas 

AtXMJt  50%  to  historical  importers  (Latin  American 
and  U.S.)  and  rest  to  EC/ACP  companies  (im- 
porters/npeners). 

622.6  ECUAon  

License-users  to  receive  same  amounts  as  they 
used  in  1994-96  under  ilegal  system. 

640.3  ECUAon. 

EC  Producer  Price  Sutnidy  

EC  funds  from  tariff  on  Latin  Amencan 

bananas. 
Review  date 

185  miMion  ECU  

2002 

185  million  ECU. 
2005. 

IFR  Doc.  9S-2827t  Filed  10-21-98:  8:45  am] 
MLUNQ  COOC  11W-41-M       «. 


DEPARTMENT  OF  TRANSPORTATION 

Offic*  Of  The  Secretary 

Application  of  Legend  Airlines,  Inc.  for 
Certificate  Authority 

AQENCY:  Department  of  Transportation. 
ACTION:  Notice  of  order  to  show  cause 
Order  98-10-15,  Docket  OST-98-3667. 

summary:  The  Department  of 
Transportation  is  directing  all  interested 
persons  to  show  cause  why  it  should 
not  issue  an  order  Hnding  Legend 
Airlines,  Inc.,  fit,  willing,  and  able,  and 
awarding  it  a  certificate  of  public 
convenience  and  necessity  to  engage  in 
interstate  scheduled  air  transportation 
of  persons,  property  and  mail. 
DATES:  Persons  wishing  to  file 
objections  should  do  so  no  later  than 
October  30. 1998. 

ADDRESSES:  Objections  and  answers  to 
objections  should  be  filed  in  Docket 
OST-98-3667  and  addressed  to  the 
Department  of  Transportation  Dockets 
(SVC-124.1,  Room  PL-401),  V.S. 
Department  of  Transportation,  400 
Seventh  Street,  SW.,  Washington.  DC 
20590,  and  should  be  served  upon  the 
parties  listed  in  Attachment  A  to  the 
order. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Delores  King.  Air  Carrier  Fitness 
Division  (X-56.  Room  6401),  U.S. 
Department  of  Transportation,  400 
Seventh  Street.  SW.,  Washington.  DC 
20590.  (202)  366-2343. 


Dated:  October  16, 1998. 
ChariM  A.  Hunnicun. 

Assistant  Secjvtary  for  Aviation  and 
International  Affairs. 

IFR  Doc.  98-28389  Filed  10-21-98:  8:45  am) 
MLUNQ  COOC  4«1»-«-P 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Advisory  Circular;  Manufacturing 
Process  of  Prsmlum  Quality  TRanlum 
Alloy  Rotating  Engine  Components 

AQENCY:  Federal  Aviation 
Administration,  DOT. 

ACTION:  Notice  of  issuance  of  Advisory 
Circular  (AC). 

SUMMARY:  This  notice  announces  the 
issuance  of  Advisory  Circular  (AC),  No. 
33.15-1,  Manufacturing  Process  of 
Premium  Quality  Titanium  Alloy 
Rotating  Engine  Components.  This  AC 
is  provides  guidance  and  information 
for  compliance  pertaining  to  the 
materials  suitability  and  durability 
requirements,  symbol  §  33.15,  as 
applicable  to  the  manufacture  of 
titanium  alloy  high  energy  rotating  parts 
of  aircraft  engines.  Like  all  AC  material, 
this  AC  is  not,  in  itself,  mandatory  and 
does  not  constitute  a  regulation.  It  is 
issued  to  provide  an  acceptable  means, 
but  not  the  only  means,  of  compliance 
with  symbol  §  33.15.  While  these 
guidelines  are  not  mandatory,  they  are 
derived  from  extensive  Federal  Aviation 
Administration  (FAA)  and  industry 
experience  in  determining  compliance 
with  the  pertinent  regulations. 


DATES:  Advisory  Circular  No.  33.15-1. 
was  issued  by  the  New  England  Aircraft 
Certification  Service,  Engine  and 
Propeller  Directorate  on  September  22, 
1998. 

FOR  FURTHER  INFORMATION  CONTACT:  Tim 
Mouzakis,  Engine  and  Propeller 
Standards  Staff,  ANE-110, 12  New 
England  Executive  Park,  Burlington, 
MA,  01803,  telephone  (781)  238-7114, 
fax  (781) 238-7199. 
SUPPLEMENTARY  INFORMATION: 

Background 

Advisory  Circulars  21-lB,  21-6A,  21- 
9A,  21-27,  and  21.303-lA,  provide  a 
means  to  obtain  and  maintain 
production  approvals:  however,  these 
documents  do  not  fully  cover  the 
manufacturing  processes  used  in  the 
manufacture  of  premium  quaUty 
titanium  alloy  foraged  rotating 
components  for  tjrpe  certificated  turbine 
engines.  This  AC,  therefore,  provides 
supplemental  guidance  for  the 
establishment  of  manufacturing 
processes,  in-process  material  and 
component  inspections,  and  finished 
component  inspections,  for  manufacture 
of  premium  quality  titanium  alloy 
forged  rotating  components,  such  as 
disks,  spacers,  hubs,  shafts,  spools  and 
impellers,  but  not  blades. 

Interested  parties  were  given  the 
opportunity  to  review  and  comment  on 
the  draft  AC  during  the  proposal  and 
development  phases.  Notice  ^^s 
published  in  the  Federal  Register  on 
July  17,  1997  (62  FR  38338).  to 
announce  the  availability  of,  and 
comment  to  the  draft  AC. 

This  advisory  circular,  published 
under  the  authority  granted  to  the 
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Administrator  by  49  U.S.C.  106(g),  4113, 
44701-44702.  44704,  provides  guidance 
for  these  requirements. 

Issued  in  Burlington,  Massachusetts,  on 
September  22, 1998. 
Jay  J.  Pardee, 

Manager.  Engine  and  Propeller  Directorate, 
Aircraft  Certification  Service. 
IFR  Doc.  98-28326  Filed  10-21-98;  8:45  am) 
BILUNO  OOOE  4t1»-13-P 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Executive  Committse  of  the  Aviation 
Rulemaking  Advisory  Committee; 
Meeting 

AGENCY:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Notice  of  meeting. 


meeting  may  be  obtained  by  contacting 
the  person  listed  under  the  heading  FOR 
FURTHER  INFORMATION  CONTACT,  hi 
addition,  sign  and  oral  interpretation,  as 
well  as  an  assistive  listening  device,  can 
be  made  available  if  requested  10 
calendar  days  before  the  meeting  by  also 
contacting  the  person  listed  under  the 
heading  FOR  FURTHER  MFORMATION 
CONTACT. 

Issued  in  Washington,  DC,  on  October  16, 
1998. 

Joseph  A.  Hawkins. 

Executive  Director,  Aviation  Rulemaking 
Advisory  Committee. 

IFR  Doc.  98-28380  Filed  10-21-98;  8:45  am) 
BILUNO  COOC  4aie-i»-M 


SUMMARY:  The  FAA  is  issuing  this  notice 
to  advise  the  public  of  a  meeting  of  the 
Executive  Committee  of  the  Federal 
Aviation  Administration  Aviation 
Rulemaking  Advisory  Committee. 
DATES:  The  meeting  will  be  held  on 
November  10. 1998,  at  10  a.m. 
ADDRESSES:  The  meeting  will  be  held  at 
the  U.S.  Department  of  Transportation, 
400  Seventh  Street.  SW..  Room  620^7 
6204.  Washington.  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Miss  Jean  Casciano,  FediBral  Aviation 
Administration,  800  Independence 
Avenue.  SW..  Washington.  DC  20591. 
telephone  (202)  267-9683;  fax  (202) 
267-5075;  e-mail 
]ean.Casciano@faa.gov. 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  section  10(a)(2)  of  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463;  5  U.S.C.  App.  11),  notice  is  hereby 
given  of  a  meeting  of  the  Executive 
Committee  to  be  held  on  November  10, 
1998,  at  the  U.S.  Department  of 
Transportation,  400  Seventh  Street, 
SW.,  Room  6200-6204,  Washington,  DC. 
10  a.m.  The  agenda  will  include: 

•  Presentation  of  the  proposed 
recommendation  from  the  National 
Parks  Overflights  Working  Group 
(tentative) 

•  Administrative  issues 
Attendance  is  open  to  the  interested 

pubUc  but  will  be  limited  to  the  space 
available.  The  pubUc  must  make 
arrangements  by  November  2. 1998.  to 
present  oral  statements  at  the  meeting. 
The  public  may  present  written 
statements  to  the  executive  committee  at 
any  time  by  providing  25  copies  to  the 
Executive  Director,  or  by  bringing  the 
copies  to  him  at  the  meeting. 

A  copy  of  the  proposed 
recommendation  to  be  presented  at  the 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Itotice  of  Intent  To  Rule  on  Application 
To  Impose  the  Revenue  From  a 
Passenger  Facility  Charge  (PFC)  at 
Bradley  International  Airport.  Windsor 
Locks,  CT 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  Intent  to  Rule  on 
AppUcation. 


SUMMARY:  The  FAA  proposes  to  rule  and 
invites  pubUc  comment  on  the 
appUcation  to  imp<*e  the  revenue  from 
a  Passenger  Facility  Charge  at  Bradley 
International  Airport  under  the 
provisions  of  the  Aviation  Safety  and 
Capacity  Expansion  Act  of  1990  (Title 
DC  of  the  Omnibus  Budget 
ReconciUation  Act  of  1990)  (Pub.  L. 
101-508)  and  Part  158  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  158). 
DATES:  Comments  must  be  received  on 
or  before  November  23, 1998. 
ADDRESSES:  Comments  on  this 
appUcation  may  be  mailed  or  deUvered 
in  triplicate  to  the  FAA  at  the  following 
address:  Federal  Aviation 
Administration,  Airport  Division,  12 
New  England  Executive  Park, 
Burlineton ,  Massachusetts  0 1 803 . 

In  addition,  one  copy  of  any 
comments  submitted  to  the  FAA  must 
be  mailed  or  delivered  to  Mr.  Robert 
JuUano,  A.A.E.,  Bureau  Chief. 
Connecticut  Department  of 
Transportation,  Bureau  of  Aviation  and 
Ports  at  the  following  address:  2800 
BerUn  Turnpike.  P.O.  Box  317546, 
Newington.  CT.  06131-7546. 

Air  carriers  and  foreign  air  carriers 
may  submit  copies  of  written  comments 
previously  provided  the  State  of 
Connecticut  imder  section  158.23  of 
Part  158  of  the  Federal  Aviation 
Regulations. 


FOR  FURTHER  INFORMATION  CONTACT: 

Prisdlla  A.  Scott.  PFC  Program 
Manager,  Federal  Aviation 
Administration,  Airports  Division.  12 
New  England  Executive  Park, 
Burlington,  Massachusetts  01803,  (781) 
238-7614.  The  appUcation  may  be 
reviewed  in  person  at  New  England 
Executive  Park,  Burlington, 
Massachusetts. 

SUPPI^MBITARY  MFORMATION:  The  FAA- 
proposes  to  rule  and  invites  pubUc 
comment  on  the  appUcation  to  impose 
the  revenue  from  a  Passenger  FaciUty 
Charge  (PFC)  at  Bradley  International 
Airport  imder  the  provisions  of  the 
Aviation  Safety  and  Capacity  Expansion 
Act  of  1990  (Tide  DC  of  the  Omnibus 
Budget  ReconciuaticMi  Act  of  1990) 
(Pub.  L.  101-508)  and  Part  158  of  the 
Federal  Aviation  Regulations  (14  CFR 
Part  158). 

On  October  7. 1998,  the  FAA 
determined  that  the  appUcation  to 
impose  the  revenue  from  a  PFC 
submitted  by  the  State  of  Connecticut 
was  substantially  complete  within  the 
requirements  of  section  158.25  of  Part 
158  of  the  Federal  Aviation  Regulations. 
The  FAA  will  approve  or  disapprove  the 
appUcation,  in  whole  or  in  part,  no  later 
than  January  17, 1999. 

The  following  is  a  brief  overview  of 
the  application. 

PFC  Project  #:  98-07-I-OO-BDL. 
Level  of  the  proposed  PFC:  $3.00. 
Proposed  Charge  effective  date:  April 
1, 1999. 

Proposed  charge  expirxition  date: 
January  1,2000. 

Totaif  estimated  net  PFC  revenue: 
$5,376,000. 

Brief  description  of  projects: 
Construction  of  Airport  Snow 
Equipment  Storage  and  Maintenance 
Building. 

Class  or  classes  of  air  carriers,  which 
the  pubUc  agency  has  requested  not  be 
required  to  collect  PFCs:  On  demand 
Air  Taxi/Commercial  Operators  (ATCO). 

Any  person  may  inspect  the 
appUcation  in  person  at  the  FAA  office 
Usted  above  under  FOR  FURTHER 
INFORMATION  CONTACT. 

In  addition,  any  person  may,  upon 
request,  inspect  the  application,  notice 
and  other  documents  germane  to  the 
appUcation  in  person  at  the  Connecticut 
Department  of  Transportation  Building, 
2800  Berlin  Turnpike.  Newington, 
Connecticut  06131-7546. 

Issued  in  Burlington.  Massachusetts  on 
October  9,  1998. 
ViBOBBt  A.  Scarano, 

Manager.  Airports  Division.  New  England 
Region. 

[FR  Doc.  98-58327  Filed  10-21-98:  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Adminiatratlon 

Notice  of  Intent  To  Rule  on  Application 
(M-03-iJ-OO-SYR)  To  Uae  the 
Revenue  From  a  Paaaenger  Facility 
Charge  (PFC)  at  Syracuae  Hancock 
International  Airport,  Syracuae,  New 
Yortt 

AOBCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Correction  to  notice  of  intent  to 
rule  on  application  to  use  a  Passenger 
Facility  Charge  (PFC)  at  the  Syracuse 
Hancoclc  International  Airport, 
Syracuse,  New  Yorlc. 

BUMMARY:  This  correction  modifies  the 
approval  or  disapproval  application 
date  from  the  previously  published 
notice. 

In  notice  document  98-26793 
beginning  on  page  53743  in  the  issue 
Tuesday,  October  6.  1998  in  the  third 
column  under  supplemehtary 
aaXWMMTION,  change  the  approval  or 
disapproval  application  dale  to 
December  29. 1998 

FOR  FURTHER  INFORMATION  CONTACT: 
Robert  Levine.  Project  Manager,  600  Old 
Country  Road,  Suite  446,  Garden  City. 
New  York  11530,  (516)  227-3807. 

Issued  in  Jamaica,  New  Yorli.  on  October 
15.  1998. 
ThoBM  Felix. 

Manager,  Planning  &  Programming  Branch, 
Airports  Division.  Eastern  Region. 
IFR  Doc.  98-28378  Filed  10-21-98;  8:45  am) 
I  COM  4eie-«s-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Highway  Adminiatratlon 

Environmental  Impact  Statement, 
Marion,  Lake  and  Voluala  Countiea.  FL 

AOaiCY:  Federal  Highway 
Administration  (FHWA).  DOT. 
ACTION:  Notice  of  intent. 


I  The  FHWA  is  issuing  this 
notice  to  advise  the  public  that  the 
scope  of  work  for  the  Environmental 
Impact  Statement  (EIS)  has  changed  for 
a  proposed  highway  project  on  SR  40  in 
Marion.  Lake,  and  Volusia  Counties. 
Florida.  The  reduced  project  scope 
involves  reconstruction  of  SR  40  in 
Marion  County  only. 

The  Florida  Department  of 
Transportation  is  not  seeking  Federal 
funds  for  the  project  under  the  reduced 
scope  of  work.  Therefore  the  FHWA  will 
no  longer  be  involved  in  thiS  action. 
FOR  FURTHER  »»ORMATI0N  CONTACT: 


Mr.  Mark  Bartlett.  Transportation 
Engineer,  Federal  Highway 
Administration.  227  North  Bronough 
Street.  Room  2015,  Tallahassee,  Florida 
32301,  telephone:  (850)  942-9598.  or 
Mr.  Jim  Thorsen,  District  Ranger,  Ocala 
National  Forest,  Seminole  Ranger 
District,  40929-SR  19,  Umatilla,  Florida 
32784,  telephone:  (352)  669-3153. 
8UPPI.EMENTARY  INFORMATION:  The 
FHWA,  in  cooperation  with  the  U.S. 
Forest  Service,  the  U.S.  Coast  Guard  and 
the  Florida  Def>artment  of 
Transportation  is  no  longer  preparing  an 
EIS  for  a  proposal  to  improve  SR  40  in 
Marion,  Lake  and  Volusia  Counties. 
Florida.  The  proposed  improvement 
involved  the  reconstruction  of  SR  40 
from  the  end  of  the  4-lanes  in  Silver 
Springs.  Marion  County  to  US  17/92 
Barberville.  Volusia  County,  a  distance 
of  40  miles  with  27  miles  within  the 
Ocala  National  Forest.  The  project  scope 
had  been  changed  and  involves 
reconstruction  of  SR  40  in  Marion 
County  only.  FHWA  will  no  longer  be 
involved  in  the  new  project,  nor  will 
there  be  any  Federal  funding  of  the  new 
project. 

Comments  or  questions  concerning 
this  proposed  action  and  the  EIS  should 
be  directed  to  the  FHWA  at  the  address 
provided  above. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Assistance  Program  Number  20.205, 
Highway  Research,  Planning  and 
Construction.  The  regulations  implementing 
Executive  Order  12372  regarding  inter- 
governmental consultation  on  Federal 
programs  and  activities  apply  to  this 
program) 

Issued  October  13. 1998. 
|«Ma  E  St.  Jehii, 

Division  Administrator  Tallahassee. 

IFR  Doc.  98-28370  Filed  10-21-98;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Railroad  Adminiatratlon 
[BS-AP-N&  3448] 

Buffak)  A  Plttaburgh  Railroad, 
moorporatad;  Public  Hearing 

The  Buffalo  &  Pittsburgh  Railroad. 
Incorporated  has  i>etitioned  the  Federal 
Railroad  Administration  (FRA)  seeking 
approval  of  the  proposed 
discontinuance  and  removal  of  the 
traffic  control  and  automatic  block 
signal  system,  on  the  main  tracks, 
between  Ashford  Jimction.  New  York, 
milepost  43.3  and  Riker.  Pennsylvania, 
milepost  223.5.  on  the  Main  Line 
Subdivision,  a  distance  of 
approximately  180.2  miles,  consisting  of 
the  removal  of  all  governing  signals.  16 


power-operated  switches,  and  3  electric 
switch  locks  within  the  above  milepost 
limits. 

This  proceeding  is  identiHed  as  FRA 
Block  Signal  Application  Number  (BS- 
AP-No.  3445). 

The  FRA  has  issued  a  public  notice 
seeking  comments  of  interested  parties 
and  has  conducted  a  field  investigation 
in  this  matter.  After  examining  the 
carrier's  proposal,  letters  of.protest,  and 
field  report,  the  FRA  has  determined 
that  a  public  hearing  is  necessary  before 
a  final  decision  is  made  on  this 
proposal. 

Accordingly,  a  public  hearing  is 
hereby  set  for  9:00  a.m.  on  Tuesday. 
November  24. 1998.  in  City  Council 
Chambers,  located  at  16  West  Scribner 
Avenue.  DuBois.  Pennsylvania. 
Interested  parties  are  invited  to  present 
oral  statements  at  the  hearing. 

The  hearing  will  be  an  informal  one 
and  will  be  conducted  in  accordance 
with  Rule  25  of  the  FRA  Rules  of 
Practice  (49  Code  of  Federal 
Regulations.  Part  211.25),  by  a 
representative  designated  by  the  FRA. 
The  hearing  will  be  a  nonadversary 
proceeding  and,  therefore,  there  will  be 
no  cross-examination  of  persons 
presenting  statements.  The  FRA 
representative  wrill  make  an  opening 
statement  outlining  the  scope  of  the 
hearing.  After  all  initial  statements  have 
been  completed,  those  persons  wishing 
to  make  brief  rebuttal  statements  will  be 
given  the  opporttmity  to  do  so  in  the 
same  order  in  which  they  made  their 
initial  statements.  Additional 
procedures,  if  necessary  for  the  conduct 
of  the  hearing,  will  be  announced  at  the 
hearing. 

Issued  in  Washington.  DC  on  October  13. 
1998. 

Edward  R.  EngUah. 

Director,  Office  of  Safety  Assurance  and 

Compliance. 

(FR  Doc.  98-28367  Filed  10-21-98;  8:45  am) 

eujNO  COCK  4aii 


DEPARTMENT  OF  THE  TREASURY 

Submiaaton  for  0MB  Review; 
Comment  Rac|uaat 

October  15. 1998. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1995.  Pub. 
L.  104-13.  Copies  of  the  8ubmission(s) 
may  be  obtained  by  calling  the  Treasury 
Bureau  Clearance  Officer  listed. 
Comments  regarding  this  information 
collection  should  be  addressed  to  the 
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OMB  reviewer  listed  and  to  the 
Treasury  Department  Clearance  Officer. 
Department  of  the  Treasury.  Room  2110. 
1425  New  York  Avenue.  NW.. 
Washington.  DC  20220. 
DATES:  Written  comments  should  be 
received  on  or  before  November  23. 
1998  to  be  assured  of  consideration. 

Departmental  Offices/Office  of 
Procurement 

OMB  Number.  1505-0080. 

Form  Number:  None. 

Type  of  Review:  Extension. 

Title:  Post-Contract  Award 
Information. 

Description:  Information  requested  of 
contractors  is  specific  to  each  contract 
and  is  required  for  Treasury  to  evaluate 
properly  the  progress  made  and/or 
management  controls  used  by 
contractors  providing  supplies  or 
services  to  the  Government  and  to 
determine  contractors'  compliance  with 
the  contracts,  in  order  to  protect  the 
Government's  interest. 

Respondents:  Business  or  other  for- 
profit.  Not-for-profit  institutions. 

Estimated  Number  of  Respondents: 
5.565. 

Estimated  Burden  Hours  Per 
Respondent:  46  hours.  2  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting  Burden: 
78.108  hours. 

OMB  Number:  1505-0081 . 

Form  Number:  None. 

Type  of  Review:  Extension. 

Title:  Solicitation  of  Proposal 
Information  for  Award  of  Public 
Contract. 

Description:  Information  requested  of 
offerors  is  specific  to  each  procurement 
solicitation,  and  is  required  for  Treasury 
to  evaluation  properly  the  capabilities 
and  experience  of  potential  contractors 
who  desire  to  provide  the  supplies  or 
services  to  be  acquired.  Evaluation  will 
be  used  to  determine  which  proposals 
most  benefit  the  Government. 

Respondents:  Business  or  other  for- 
profit.  Not-for-profit  institutions. 

Estimated  Numt>er  of  Respondents: 
29.183. 

Estimated  Burden  Hours  Per 
Respondent:  29  hours,  29  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting  Burden: 
860,456  hours. 

OMB  Number:  1505-0107. 


Form  Number:  None. 

Type  of  Review:  Extension. 

Title:  Regulation  on  Agency  Protests. 

Description:  Information  is  requested 
of  contractors  so  that  the  Government 
will  be  able  to  evaluate  effectively  and 
provide  prompt  resolution  of  issues  in 
dispute  when  contractors  file  protests. 

Respondents:  Business  or  otner  for- 
profit.  Not-for-profit  institutions. 

Estimated  Number  of  Respondents: 
17. 

Estimated  Burden  Hours  Per 
Respondent:  2  hours. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting  Burden:  34 
hours. 

Clearance  Officer:  Lois  K.  Holland. 
(202)  622-1563,  Departmental  Offices, 
Room  2110,  1425  New  York  Avenue, 
NW.  Washington,  DC  20220. 

OMB  Reviewer:  Alexander  T.  Himt 
(202)  395-7860,  Office  of  Management 
and  Budget,  Room  10202,  New 
Executive  Office  Building.  Washington. 
DC  20503. 
Lois  K.  Holland. 

Departmental  Reports  Management  Officer. 
IFR  Doc.  98-28351  Filed  10-21-«8;  8:45  am) 
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DEPARTMENT  OF  THE  TREASURY 

Submiaaion  to  OMB  for  Review, 
Comment  Request 

October  8, 1998. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1995,  Pub. 
L.  104-13.  Copies  of  the  submission(s) 
may  be  obtained  by  calling  the  Treasury 
Bureau  Clearance  Officer  listed. 
Comments  regarding  this  information 
collection  should  be  addressed  to  the 
OMB  reviewer  listed  and  to  the 
Treasury  Department  Clearance  Officer, 
Department  of  the  Treasury,  Room  2110, 
1425  New  York  Avenue,  NW., 
Washington,  DC  20220. 
DATES:  Written  comments  should  be 
received  on  or  before  November  23, 
1998  to  be  assured  of  consideration. 

Internal  Revenue  Service  (IRS) 

OMB  Number:  New. 
Form  Number:  IRS  Forms  W-8BEN. 
W-8Ea.  W-8EXP.  and  W-8IMY. 


Type  of  Review:  New  collection. 

Title:  Certificate  of  Foreign  Status  of 
Beneficial  Owner  for  United  States  Tax 
Withholding  (W-8BEN); 

Certificate  of  Foreign  Person's  Claim 
for  Exemption  from  Withholding  on 
Income  Effectively  Connected  With  the 
Conduct  of  a  Trade  or  Business  in  the 
United  States  (W-BEQ); 

Certificate  of  United  States  Tax 
Withholding  for  Foreign  Governments 
and  Other  Foreign  Organizations  (W- 
8EXP);  and 

Certificate  of  Foreign  Intermediary. 
Foreign  Partnership,  and  Certain  U.S. 
Brandies  for  Unitml  States  Tax 
Witiiholding  (W-8IMY) 

Description:  Form  W-8BEN  is  used 
for  certain  types  of  income  to  establish 
that  the  person  is  a  foreign  person,  is  the 
beneficial  owner  of  the  income  for 
which  Form  W-8BEN  is  being  provided 
and,  if  applicable,  to  claim  a  reduced 
rate  of,  or  exemption  from,  withholding 
as  a  resident  of  a  foreign  country  with 
which  the  United  States  has  an  income 
tax  treaty.  Form  W-SEQ  is  used  to 
establish  that  the  person  is  a  foreign 
person,  is  the  beneficial  owner  of  the 
income  for  which  Form  W-SEQ  is  being 
provided,  and  to  claim  that  the  income 
is  effectively  connected  with  the 
conduct  of  a  trade  or  business  within 
the  United  States.  Form  W-8EXP  is 
used  by  a  foreign  government,  internal 
organization,  foreign  central  bank  of 
issue,  foreign  tax-exempt  organization, 
or  foreign  private  foundation.  The  form 
is  used  by  such  persons  to  establish 
foreign  status,  to  claim  that  the  person 
is  the  beneficial  owner  of  the  income  for 
which  Form  W-8EXP  is  given  and,  if 
applicable,  to  claims  a  reduced  rate  of. 
or  exemption  hx)m,  withholding.  Form 
W-8IMY  is  provided  to  a  withholding 
agent  or  payer  by  a  foreign  intermediary, 
foreign  partnership,  and  certain  U.S. 
branches  to  make  representations 
regarding  the  status  of  beneficial  owners 
or  to  transmit  appropriate 
documentation  to  the  withholding 
agent. 

Respondents:  Business  or  other  for- 
profit.  Individuals  or  households.  Not- 
for-profit  institutions. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  3,180,640. 

Estimated  Burden  Hours  Per 
Respondent/Recordkeeper: 


Form 


W-^BEN 
W-8ECI  . 
W-8EXP 


Recordceeping 


5  tw..  59  min 
3  hf.,  35  min 

6  hr.,  56  min. 


Learning  at)out 

ttie  law  or  ttie 

form 


2  hf.,  41  min 
2  hr.,  12  min 
4  hr.,  37  min. 


Prepanng  and 

sending  the  term 

to  the  IRS 


2  hr.,  59  mn 
2  hr.,  23  min 
4  hr.,  41  mm. 
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Form 

Recordkeeping 

Leamir>g  about 

the  law  or  ttte 

torm 

Preparing  and 

sending  the  form 

to  the  IRS 

W-8IMY  

7  hr..  53  min 

3  hr.,  38  min 

5  hr.,  8  min. 

Frequency  of  Response:  Annually. 

Estimated  Total  Reporting/ 
Recordkeeping  Burden:  36,115,302 
hours. 

OMB  Number:  1545-0710. 

Form  Number:  IRS  Forms  5500, 
5500CyR  and  Schedules. 

Type  of  Review:  Revision. 


Title:  Annual  Return/Report  of 
Employee  Benefit  Plan,  Return/Report 
of  Employee  Benefit  Plan  and 
Associated  Schedules. 

Description:  The  forms  listed  in  Item 
7  are  Annual  Information  Returns  filed 
by  Employee  Benefit  Plans.  The  IRS 
uses  this  information  to  determine  if  the 
plan  appears  to  be  operating  properly  as 


required  under  the  law  or  whether  the 
plan  should  be  audited. 

Respondents:  Business  or  other  for- 
profit. 

Estimated  Number  of  Respondents/ 
Record  keepers:  901,400. 

Estimated  Burden  Hours  Per 
Resftondent/Record keeper: 


Form/schedule 


Recordkeeping 


5500  (initial  filers)  

5500  (all  other  filers)  

5500-C  (initial  filer)  

5600-C  (aM  other  filers) 

5500-R  (initial  filers)   

5500-R  (alt  other  filers) 

Schedule  A  

Schedule  B  (Part  1) 

Schedule  B  (Part  2) 

Schedule  C  

Schedule  E  (non-leveraged  ESOP) 

Schedule  E  (leveraged  ESOP) 

Schedule  F  

Schedule  G „ 

Schedule  P  

Schedule  SSA  


87  hr 
81  hr 
55  hr 
45  hr 
22  hr 
12  hr 
17  hr 
30  hr. 
15  hr. 
5hr., 
1  hr., 
10  hr. 
2hr.. 
15  hr. 
1  hr.. 
5hr.. 


3  min  . 

33  min 
.,  33  min 
.,  41  min 
,  29  min 
,  40  min 
,  28  min 
,37  min 
,  19  min 
16  min  . 
12  min  . 
.,  2  min  . 
52  min  . 
.,  4  min  . 
55  min  . 
30  min  . 


Learning  about 

the  law  or  the 

form 


9  hr.,  3  min  . 
9  hr.,  3  min  . 
7  hr..  23  min 
7  hr.,  23  min 
3  hr.,  49  min 
3  hr.,  49  min 

28  min 

3  hr.,  16  min 
1  hr.,  23  min 

28  min 

12  min „. 

1  hr..  41  min 

30  min 

6  min 

30  min 

6  min 


Preparing  the 
form 


13  hr.,  40  min 
13  hr.,  34  min 
10  hr.,  29  min 

10  hr.,  19  min 
6  hr.,  13  min  . 
6  hr.,  3  min  ... 
1  hr.,  42  min  . 
3  hr.,  55  min  . 
1  hr.,  42  min  . 

23  min 

12  min 

1  hr.,  56  min  . 

34  min 

21  min 

33  min 

11  min 


Copying,  assem- 
t>ling.  and  send- 
ing the  form  to 
the  IRS 


48  min. 
48  min. 
32  min. 
32  min. 
32  min. 
32  min. 
16  min. 


Frequency  of  Response:  Annually. 

Estimated  Total  Reporting/ 
Recordkeeping  Burden:  27.704,510 
hours. 

OMB  Number:  1545-1083. 

Regulation  Project  Number:  INTL- 
399-88  Final. 

Type  of  Review:  Extension. 

Title:  Treatment  of  Dual  Consolidated 
Losses. 

Description:  Section  1503(d)  denies 
use  of  the  losses  of  one  domestic 
corporation  by  another  affiliated 
domestic  corporation  where  the  loss 
corporation  is  also  subject  to  the  income 
tax  of  another  country.  The  regulation 
allows  an  affiliate  to  make  use  of  the 
loss  if  the  loss  has  not  been  used  in  the 
foreign  country  and  if  an  agreement  is 
attached  to  the  income  tax  return  of  the 
dual  resident  corporation  or  group,  to 
take  the  loss  into  income  upon  future 
use  of  the  loss  in  the  foreign  country. 
The  regulation  also  requires  separate 
accounting  for  a  dual  consolidated  loss 
where  the  dual  resident  corporation 
files  a  consolidated  return. 

Respondents:  Business  or  other  for- 
profit. 

Estimated  Number  of  Respondents: 
500. 


Estimated  Burden  Hours  Per 
Respondent:  2  hours,  23  minutes. 

Frequency  of  Response:  Annually. 

Estimated  Total  Reporting  Burden: 
1.620  hours. 

Clearance  Officer:  Garrick  Shear  (202) 
622-3869.  Internal  Revenue  Service, 
Room  5571. 1111  Constitution  Avenue, 
NW,  Washington,  DC  20224. 

OMB  Reviewer:  Alexander  T.  Hunt 
(202)  395-7860.  Office  of  Management 
and  Budget,  Room  10226,  New 
Executive  Office  Building,  Washington, 
DC  20503. 
Lois  K.  HoUand. 

Departmental  Reports  Management  Officer 
IFR  Doc.  98-28352  Filed  10-21-98;  8:45  am] 

SMXIfiOOOOC  4«»-ei-P 


DEPARTMENT  OF  THE  TREASURY 

Submission  to  OMB  for  Review; 
Comment  Request 

October  16.  1998. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1995,  Pub. 


L.  104-13.  Copies  of  the  submission(s) 
may  be  obtained  by  calling  the  Treasury 
Bureau  Clearance  Officer  listed. 
Comments  regarding  this  information 
collection  should  be  addressed  to  the 
OMB  reviewer  listed  and  to  the 
Treasury  Department  Clearance  Officer, 
Department  of  the  Treasury,  Room  2110. 
1425  New  York  Avenue.  NW.. 
Washington.  DC  20220. 
DATES:  Written  comments  should  be 
received  on  or  before  November  23. 
1998  to  be  assured  of  consideration. 

Internal  Revenue  Service  (IRS) 

OMB  Number:  1545-1318. 

Regulation  Project  Number:  REG- 
209545-92  NPRM  (formerly  INTL-19- 
92). 

Type  of  Review:  Extension. 

Title:  Earnings  and  Profits  of  Foreign 
Corporations. 

Description:  Application  of  the 
proposed  regulations  may  result  in 
accounting  method  changes  which 
ordinarily  require  the  filing  of  Form 
3115.  However,  the  proposed 
regulations  waive  this  filing 
requirement  if  certain  conditions  are 
met.  with  the  net  result  that  no  burdens 
are  imposed. 
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Respondents:  Business  or  other  for- 
profit. 

Estimated  Number  of  Respondents:  1. 

Estimated  Burden  Hours  Per 
Respondent:  1  hour. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting  Burden:  1 
hour. 

OMB  Number:  1545-1378. 

Regulation  Project  Number:  PS-4-89 
Final. 

Type  of  Review:  Extension. 

Title:  Disposition  of  an  Interest  in  a 
Nuclear  Power  Plant. 

Description:  The  regulations  require 
that  certain  information  be  submitted  as 
part  of  a  request  for  a  schedule  of  ruling 
amounts.  The  regulations  also  require 
certain  taxpayers  to  file  a  request  for  a 
revised  schedule  of  ruling  amounts. 

Respondents:  Business  or  other  for- 
profit. 

Estimated  Number  of  Respondents: 
52. 

Estimated  Burden  Hours  Per 
Respondent:  2  hours,  24  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting  Burden: 
125  hours. 

OMB  Number:  1545-1423. 

Regulation  Project  Number:  PS-106- 
91  Final. 

Type  of  Review:  Extension. 

Title:  State  Housing  Credit  Ceiling 
and  Other  Rules  Relating  to  the  Low- 
Income  Housing  Credit. 

Description:  The  regulations  provide 
the  order  in  which  credits  are  allocated 
from  each  State's  credit  ceiling  under 
section  42(h)(3)(C)  and  the 
determination  of  which  states  qualify 
for  credits  from  a  National  Pool  of 
credits  under  section  42(h)(3)(D). 
Allocating  agencies  need  this 
information  to  correctly  allocate  credits 
and  determine  National  Pool  eligibility. 

Respondents:  Business  or  other  for- 
profit.  Individual  or  households.  Not- 
for-profit  institutions.  State.  Local  or 
Tribal  Government 

Estimated  Number  of  Respondents: 
110. 

Estimated  Burden  Hours  Per 
Respondent:  2  hours,  30  minutes. 

Frequency  of  Response:  Other  (one 
time  per  event). 

Estimated  Total  Reporting  Burden: 
275  hours. 

OMB  Number:  1545-1462. 
Regulation  Project  Number:  PS-268- 
82  Final. 

Type  of  Review:  Extension. 
Title:  Definitions  Under  Subchapter  S 
of  the  Internal  Revenue  Code. 

Description:  The  regulations  provide 
definitions  and  special  rules  under  Code 
section  1377  which  affect  S  corporations 
and  their  shareholders. 


Respondents:  Business  or  other  for- 
profit.  Individuals  or  households. 

Estimated  Number  of  Respondents: 
4,000. 

Estimated  Burden  Hours  Per 
Respondent:  15  minutes. 
Frequency  of  Response:  On  occasion. 
Estimated  Total  Reporting  Burden: 
1,000  hours. 
OMB  Nurnber:  1545-1464. 
Regulation  Project  Number:  IA-44-94 
Final. 

Type  of  Review:  Extension. 
Title:  Deductibility,  Substantiation, 
and  Disclosure  of  Certain  Charitable 
Contributions. 

Description:  The  regulation  provides 
guidance  regarding  the  allowance  of 
certain  charitable  contribution 
deductions,  the  substantiation 
requirements  for  charitable 
contributions  of  $250  or  more,  and  the 
disclosure  requirements  for  quid  pro 
quo  contributions  of  $75  or  more.  These 
regulations  will  affect  donee 
organizations  and  individuals  and 
entities  that  make  paymetits  to  donee 
organizations. 

Respondents:  Individuals  or 
households.  Business  or  other  for-profit. 
Not-for-profit  institutions. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  1.750.000. 

Estimated  Burden  Hours  Per 
Respondent/Recordkeeper:  1  hour,  8     ^ 
minutes. 
Frequency  of  Response:  On  occasion. 
Estimated  Total  Reporting/ 
Recordkeeping  Burden:  1.975.000  hours. 
OMB  Number:  1545-1471 . 
Regulation  Project  Number:  REG- 
209626  NPRM  (formeriy  EE-24-93). 
Type  of  Review:  Extension. 
Title:  Notice.  Consent,  and  Election 
Requirements  under  Sections  411(a)(ll) 
and  417. 

Description:  These  regulations 
concern  the  ability  to  make  a 
distribution  from  a  qualified  plan 
within  30  days  of  giving  the  participant 
a  written  explanation  of  the  distribution 
options  provided  the  plan  administrator 
informs  the  participant  of  the  right  to 
have  at  least  30  days  to  consider  the 
options. 

Respondents:  Business  or  other  for- 
profit.  Individuals  or  households.  Not- 
for-profit  institutions.  Federal 
Government,  State,  Local  or  Tribal 
Governments 

Estimated  Number  of  Respondents: 
750,000. 

Estimated  Burden  Hours  Per 
Respondent:  .011  hours. 

Frequency  of  Response:  Other  (once 
each  year). 

Estimated  Total  Reporting  Burden: 
8,333  hours. 


Clearance  Officer:  Ciarrick  Shear  (202) 
622-3869.  Internal  Revenue  Service, 
Room  5571, 1111  Constitution  Avenue. 
NW,  Washington.  DC  20224. 

OMB  Reviewer:  Alexander  T.  Hunt 
(202)  395-7860.  Office  of  Management 
and  Budget,  Room  10226.  New 
Executive  Office  Building,  Washington. 
DC  20503. 
l^ois  K.  HoUand. 

Departmental  Reports  Management  Officer. 
[PR  Doc.  9»-28353  Filed  10-21-98;  8:45  ami 
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DEPARTMENT  OF  THE  TREASURY 

Submission  to  OMB  for  Review; 
Comment  Request 

October  16. 1998. 

The  Department  of  the  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1995.  Pub. 
L.  104-13.  Copies  of  the  submission(s) 
may  be  obtained  by  calling  the  Treasury 
Bureau  Clearance  Officer  listed. 
Comments  regarding  this  information 
collection  should  be  addressed  to  the 
OMB  reviewer  listed  and  to  the 
Treasury  Department  Clearance  Officer, 
Department  of  the  Treasury,  Room  2110, 
1425  New  YoA  Avenue,  NW., 
Washington,  DC  20220. 
*  DATES:  Written  comments  shoiild  be 
received  on  or  before  November  23, 
1998  to  be  assured  of  consideration. 

Internal  Revenue  Service  (IRS) 

OMB  Number:  1545-1318. 

Form  Number:  IRS  Form  6627. 

Type  of  Review:  Extension. 

Title:  Environmental  Taxes. 

Description:  Form  6627  is  attached  to 
Form  720  to  compute  and  collect  tax  on 
chemicals,  imported  chemical 
substances,  and  ozone-depleting 
chemicals. 

Respondents:  Business  or  other  for- 
profit.  Individuals  or  households. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  1.610. 

Estimated  Burden  Hours  Per 
Respondent/Recordkeeper: 


Recordkeeping  

Learning  atxxjt  the  law  or  the 

form. 
Preparing  arKJ  sending  tt>e  form 
to  the  IRS. 


5  hr..  1  min. 

6  min. 

11  min. 


Frequency  of  Response:  Annually. 

Estimated  Total  Reporting/ 
Recordkeeping  Burden:  5.172  hours. 

Clearance  Officer:  (iarrick  Shear  (202) 
622-3869.  Internal  Revenue  Service. 
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Room  5571, 1111  Constitution  Avenue. 
NW.  Washington.  DC  20224. 

OMB  Reviewer:  Alexander  T.  Hunt 
(202)  395-7860.  Office  of  Management 
and  Budget.  Room  10226.  New 
Executive  Office  Building,  Washington. 
DC  20503. 
Lois  K.  Holland. 

Departmental  Reports  Management  Officer. 
[FR  Doc.  9a-28354  Filed  10-21-98:  8:45  am] 
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DEPARTMENT  OF. THE  TREASURY 

Internal  R«v«niM  S«rvic« 

Quarterly  Publication  of  Individuals, 
Who  Have  Chosen  To  Expatriate,  as 
Required  by  Section  6039G 

AOENCY:  bitemal  Revenue  Service  (IRS). 
Treasury. 

action:  Notice. 


Last  name 


ADANKUS  

AHN 

AMANN.  NEE  MOHR 

ARNOLD  

ATTARD  

BAKER  „ 

BEAULIEU  JR 

BECKER 

BILFINGER  „ 

BOONDAS  

BOTTYGIEQ  

BROWDER „„ 

BROWN ^. 

BUCK  

CAINGCOY  

CAVIZO 

CHOI  „ „., 

CHOI  , , 

CHOI  

CHOI  

CHOPOT.  NEE  HALLSTENSSON 

CHUN  „ 

CHUNG  

COLE  

CONSTANTAKIS  

CORDER  

DE  BRIAILLES 

DELEAMONT 

DUNCAN  

EAKINS  

EICHENBERGER 

ELEYN 

ESTEVE  

FERGUSON  

FISHMAN  

FISHMAN  

FLAM 

FOLEY 

FREEOLINE  

FRIEND 

GABITASS  

GASTON  ^ 

GOH 
GRAH^lA^FLOisTAO"!!"!!."""."!!."!!!! 

GRANT „, 

GRECH  „ 

HAFFTEN , 

HART 

HEIDEN „ 

HELLER  „ 

HERSEY _.. 

HO ^. 

HO 

HOWE  „ 

HU  : 

HUTCHINGS  „ 

HWANG 

JANG 

JEBSEN  

Jl  

KECALOVIC 


SUMMARY;  This  notice  is  provided  in 
accordance  with  IRC  section  6039G.  as 
amended,  by  the  Health  Insurance 
Portability  and  Accountability  Act 
(HIPPA)  of  1996.  This  listing  contains 
the  name  of  each  individual  losing 
United  States  citizenship  (within  the 
meaning  of  section  877(a))  with  respect 
to  whom  the  Secretary  received 
information  during  the  quarter  ending 
September  30. 1998. 


First  name 


VALDAS  

RONALD 

QABRIELE  . 

YUKIKO  

AMY 

BEATRIX  .... 
RICHARD  ... 
MICHAELA 
INGEBORG 
MARIA. 

TANYA  

WILLIAM 

EWART 

DIANA 

REYNALDO 

JEE  

HELEN  

YONGTAK 

SOON  

JUNG 

AMME 

IN  

EUGENE  

BLANCHE 

CYNTHIA 

SEOK 

CAMILLA  ...„ 

FRANCIS 

BENJAMIN  .. 
KENNETH  ... 

HANS 

ANGELA 

ROSA  

JAMES 

ALLENE 

IRA 

ROBERT 

GABRIELA  ... 
SUNAE 

WILMA 

DIANNE  

ERIC  

LI 

ELIZABETH 
JOCELYN  ..^ 
KEVIN 

Ml 

JOHN 

BOWMAN  

AMY 

DAVID 

ROBERT  

KEVIN 

JAMES 

JENNIE 

WILLIAM 

EUNICE  

YOUNG  

BJORN 
GRACE 
SABINA 


Middle  name 


V. 
EUl 

TERESA 
THERESA 
HELEN 
DAMIEN 


ROSE 

FELIX    - 

FREDERICK 

DAVIS 

F. 

SON 

Ml 

HIE 

SOOK 

MAUA-MARIA 

AH 

JONGPIL 

AMELIA 

SOON 

CHANDON 

MICHEL 

DILLARD 

ERNEST 

P. 

CONSTANCE 

MARIE  C. 

DONALD 

REY 

NEAL 

NED 

HEDWIG 

JEAN 
LINSLEY 
FRANK 
YEN 

CAROL 

CHA 

WILLIAM 

JOHN 

KENNETH 

YAU-CHUNG 

YAU-KWONG 

TARSICIUS 

CHENG-YI 

PRESTON 

H. 

SIK 
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Last  name 


KELLY  

KIKUCHI 

KIM  

JilM  

KIM  

KIRK  

KONUMA 

KUNZE  

LAVANCEAU  

LEE  

LEE  ; 

LEE 

LENK  

LEVIN  

LIVANOS .... 

LOUGHLIN  

MARCH  

MARLIN 

MATYSEN-GERST  

MAUGHAN  

MAUST  

MCCUTCHAN-LIEBCEN 

MELERA 

MITCHELL- 

MORCK  

MORENO  

MUELLER 

MUNSTER-NEE  ENEA  .. 

MURPHY  

NILSEN  

NORDEMANN  

NOSAWA  

NURSE 

NUTTING  

OGDEN  

OH  

ONG 

PARK 

PINTO  DE  silvA 

PORTELLI  

PRICE 

RANDOLPH  

RHEE  

RHEE  

RHEE  

RICHARDSON  

RICHARDSON  

ROBERTSON 

ROGERS  

ROHN 

ROSE  

ROSS  

SAILER 

SANCHEZ  

SAUNDERS  

SCELLERUP  

SCHNEEBELI 

SCHOENE 

SIM  

SIMMONDS 

SIN  

SINGH  

SMITH 

ST.  GERMAIN 

STAEHELIN 

STARKEY  

STEVENS-JONSTON  .. 

STRENC  

SUNWOO 

SVENSEN  

SVENSEN  

TABONE  

TONNESEN  

UNITT 


First  name 


Middte  name 


ALVA  KATHLEEN 

MICHIYO TOMMY 

SUNG  KWAN 

HO  - YO*G 

SE YOUNG 

TERRENCE KENT 

SHINICHI 

DENNIS  AL^ 

FLORENCE  PEREIRA 

MYONGSON 

WILSON  JAIHWAN 

CHONG  'N 

ARTHUR HOWARD 

PHILIP 

STAVROS  GEORGE 

JOHN  JOSEPH 

ROSEMARIE  ELIZABETH 

HILDA  GERARDA 

MARK ANTONY 

BARBARA  BARR 

NINA TERESSA 

MILLIE  KATHRYN 

ATTILIO 

KAJ  ERIK 

MARTIN 

LUIS  FERNANDO 

EGBERT"'.! HANS-JOSEF 

CATHERINE  PAULA 

ANGELA  - :. MARIE 

NANCY  _ 

HELENE  ELISABETH 

Kl  ICHIRO 

ETHELMAE VK)LA 


RONALD 

LELA 

JANE   

ANDREA  

JOON 

PEDRO  

CHRISTOPHER 
ALESSANDRA  . 

JOHN  

TONG-CHIN 

VIVIAN  

ROBERTA  

RONALD  

LOIS  ..-...'..... 

MARK  „ 
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Last  name 

First  name 

Middle  name 

UYEDA „ 

WARREN  

SAKAYE 

VAZ 

DAVID 

BRUCE 

VELAYO 

ALFRED 

A 

VELLA  

STEPHANIE 

ROSE 

ANN 

ELIZABETH 

VON  BERGEN  

GAIL  

DESIREE 

WALLACE  _ „ 

WARMAN  

NINA 

KENSAKU  „ 

CLIFFORD _ ;. 

DANIEL „ 

ASAYO 
DONG 

PAO 

JAMES 

JOHN 

WHITLOCK  

YAMADA  

Yl 

JOON 

YOG 

WONHI 

YONG  

HYUNGIN 

LORRAINE  

YOG 

KYUM 

YUN 

ZERAFA  

MARIE 

Approved:  October  8.  1998. 

DougRogBn, 

Chief  Special  Projects  &  Support  Branch, 
International  District. 
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UNITED  STATES  INFORMATION 
AGENCY 

Fulbright  Senior  Scholar  Program 

NOTICE:  Request  for  proposals. 
SUMMARY:  The  Office  of  Academic 
Programs  of  the  United  States 
Information  Agency's  Bureau  of 
Educational  and  Cultural  Affairs 
announces  an  open  competition  for  an 
assistance  award.  Pursuant  to  its  grant 
guidelines  established  cooperatively 
with  the  Congress,  "The  Bureau  seeks  to 
promote  competition  and  balance  in  its 
discretionary  grant-making  and  strives 
to  avoid  exclusivity."  Public  and  private 
non-profit  organizations  meeting  the 
provisions  described  in  IRS  regulation 
26  CFR  1.501(c)  may  submit  proposals 
to  provide  administrative  and  program 
services  for  the  Fulbright  Senior  ^iiolar 
Program  in  Fiscal  Year  2000.  In  this 
request  for  Proposals,  the  U.S. 
Information  Agency  is  placing  the 
administrative  cooperative  agreement 
award  for  the  Fulbright  Senior  Scholar 
Program  in  competition  for  the  Hrst  time 
in  the  52-year  history  of  the  Program. 
Deadline  for  receipt  of  proposals  is 
February  8, 1999.  The  cooperative 
agreement  will  begin  o/a  October  1, 
1999. 

Program  Information 

Overview 

The  Fulbright  Program  was  created  by 
the  U.S.  Congress  at  the  end  of  World 
War  n  to  exchange  U.S.  and  foreign 
students  and  scholars,  providing  them 
with  the  opportunity  to  experience . 


firsthand  the  political,  economic  and 
cultural  institutions  and  societies  in 
each  other's  countries.  In  the 
intervening  years,  the  Fulbright  Program 
has  evolved  into  the  premier 
educational  exchange  program 
sponsored  by  the  people  of  the  United 
States  through  their  federal  government, 
and  thus  an  important  element  in  the 
conduct  of  U.S.  foreign  affairs.  The 
Fulbright  Program,  which  now  extends 
to  approximately  140  foreign  countries 
and  involves  5,000  participants  overall 
every  year,  has  helped  to  form  and 
inform  tens  of  thousands  of  the  world's 
leaders  in  every  academic  and 
professional  field.  The  Senior  Scholar 
portion  of  the  Fulbright  Program  will 
engage  approximately  1500  scholars  and 
professionals  in  FY  1999. 

The  hallmark  of  the  Fulbright 
Program  is  binationalism.  The  United 
States  and  foreign  governments, 
educational  and  other  public  and 
private  institutions  are  all  partners  in 
this  enterprise.  In  many  countries  of  the 
world,  financial  contributions  from 
governments  or  public/private  sources 
match  or  exceed  those  of  the  United 
States.  Because  of  its  binational  nature, 
the  profile  of  the  Fulbright  Program 
worldwide  reflects  a  range  of  objectives 
and  interests. 

The  Fulbright  Program's  grant-making 
authority  is  contained  in  the  Mutual 
Educational  and  Cultural  Exchange  Act 
of  1961.  Pub.  L.  87-256.  as  amended, 
also  known  as  the  Fulbrigbt-Hays  Act. 
The  purpose  of  the  Act  is  "to  enable  the 
Government  of  the  United  States  to 
increase  mutual  understanding  between 
the  people  of  the  United  States  and  the 
people  of  other  countries*   "  * ;  to 
strengthen  the  ties  which  unite  us  with 
other  nations  by  demonstrating  the 
educational  and  cultural  interest, 
developments,  and  achievements  of  the 
people  of  the  United  States  and  other 
nations*  *  *  and  thus  to  assist  in  the 
development  of  friendly,  sympathetic 


and  peaceful  relations  between  the 
United  States  and  the  other  countries  of 
the  world."  The  Fulbright  Program  is 
funded  through  annual  Congressional 
appropriations  to  USIA  and  receives 
significant  financial  support  from 
partner  governments  and  private  donors 
worldwide. 

In  July  1997,  a  distinguished  group  of 
private  U.S.  and  international 
professionals  organized  as  the  Steering 
Committee  on  the  Future  of  the 
Fulbright  Educational  Exchange 
Program,  under  the  auspices  of  the 
National  Humanities  Center,  carried  out 
a  comprehensive  evaluation  of  all  of  the 
components  of  the  Fulbright  Program, 
issuing  a  formal  report  entitled 
"Fulbright  at  Fifty"  (available  via 
internet  at  www.nhc.rpt.nc.us:8080  or 
in  hard  copy  as  a  part  of  the  Solicitation 
Package).  The  Steering  Committee's 
report  reaffirmed  the  importance  of  the 
Fulbright  Program,  concluding  that  it 
remains  "a  vital  and  successful  means 
to  address  the  current  issues  facing 
established  and  emerging  nations  in  the 
post-Cold  War  era."  With  specific 
refiarence  to  the  Fulbright  Senior 
Scholar  Program  the  Steering 
Committee's  report  made  several 
suggestions  that  were  drawn  on  by  USIA 
in  the  preparation  of  this  Request  for 
Proposals. 

Fulbright  Senior  Scholar  Program 

For  more  than  fifty  years,  the 
Fulbright  Senior  Scholar  Program  has 
offered  grants  for  college  and  university 
faculty,  as  well  as  for  non-academic 
professionals  (such  as  lawyers  and 
journalists)  and  independent  scholars, 
to  lecture  and  conduct  research  abroad. 
Thousands  of  U.S.  and  foreign  scholars 
and  professionals  have  participated 
since  the  Fulbright  Program's  inception. 
In  FY  2000.  the  Fulbright  Senior  Scholar 
Program  will  send  abroad 
approximately  750  U.S.  scholars  and 
professionals  to  lecture  and  conduct 
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research  and  will  bring  to  this  country 
approximately  800  grantees  for  similar 
activities. 

Responsibility  for  the  management  of 
the  Fulbright  Senior  Scholar  Program  is 
currently  shared  among  the  U.S. 
Information  Agency  in  Washington, 
fifty-one  bilateral  Fulbright 
Commissions  and  ninety  U.S. 
Information  Service  (USIS)  posts  (the 
overseas  network  of  USIA),  and  a 
cooperating  private  sector  agency  in  the 
United  States.  Overall  policy  guidelines 
for  the  Senior  Scholar  Program  are 
determined  by  the  Presidentially 
appointed  J.  William  Fulbright  Foreign 
Scholarship  Board  (JWFFSB). 

Under  the  Board's  auspices,  U.S. 
citizens  are  awarded  grants  each  year 
through  a  merit-based,  competitive 
process  to  teach  undergraduate  or 
graduate  courses,  collaborate  with 
foreign  colleagues  on  projects,  pursue 
individual  research,  conduct  seminars, 
consult  with  government  ministries  and 
educational  institutions,  advise  on 
curriculum  development,  and  guest 
lecture  at  other  universities.  Grant 
opportunities  for  U.S.  scholars  are 
determined  overseas  by  binational 
Fulbright  Commissions  and  USIS  posts 
in  coordination  with  USIA  in 
Washington. 

Similarly,  visiting  scholars  and 
professionals  travel  to  the  U.S.  each  year 
for  research,  teaching  and  guest 
lecturing.  Grantees  for  this  Program  are 
chosen  through  open,  merit-based 
competitions  in  each  country,  which  are 
conducted  by  the  Fulbright  Commission 
and,  in  the  absence  of  a  Commission,  by 
USIS  posts.  Through  the  Scholar-in- 
Residence  component  of  the  Senior 
Scholar  Program,  USIA  brings  scholars 
and  professionals  to  U.S.  campuses  that 
do  not  often  host  foreign  visiting 
scholars.  These  campuses  are  selected 
through  a  competition  managed  by  the 
cooperating  agency. 

Special  project  activities  involving 
U.S.  and  foreign  scholars  include  the 
NATO  program,  Fulbright  German 
Studies  Seminar,  U.S./German 
International  Educational  Exchange  of 
Administrators.  Jajmnese  International 
Education  Exchange  Administrators  and 
the  Southeast  Asia  Summer  Studies 
Institutes. 

Though  the  majority  of  grants  under 
the  Fulbright  Senior  Scholar  Program 
are  and  will  continue  to  be  individual 
awards  for  lecturing  and  research  for  a 
semester  or  one-year  period,  the 
Program  encompasses  other  scholarly 
activities  consistent  with  Fulbright 
principles.  Current  examples  include 
shorter-term  awards  for  distinguished 
senior  scholars  to  lecture  abroad;  serial 
grants  for  multi-year  exchange 


programs;  and  professional  exchanges  in 
such  fields  as  law  and  journalism. 

Eligibility  Guidelines 

Public  and  private  non-profit 
organizations  with  at  least  four  years  of 
experience  in  conducting  international 
exchange  programs  and  meeting  the 
provisions  described  in  IRS  regulation 
26  CFR  1.501(c)  may  apply  to  provide 
administrative  and  program  services  for 
the  Fulbright  Senior  Scholar  Program  in 
Fiscal  Year  2000. 

Because  of  its  binational  character, 
the  Fulbright  Program  is  both 
programmatically  and  administratively 
complex.  It  must  accommodate  a  variety 
of  circumstance  in  every  geographic 
region  of  the  world  and  be  responsive  to 
and  supportive  of  many  different 
constituencies  in  the  United  States  and 
abroad,  each  with  its  own  set  of  goals 
and  concerns.  At  the  same  time,  the 
integrity  of  the  Program  requires  that  it 
maintain  the  highest  and  most 
consistent  standards  of  academic  and 
professional  quality  in  the  selecting  of 
candidates  and  implementation  of 
projects  as  well  as  a  single  worldwide 
identity.  USIA  has  therefore  determine 
that  the  overall  coherence  and  quality  of 
Fulbright  exchanges  can  be  sustained 
only  through  a  unified  approach  to 
program  administration.  Applicants — 
whether  single  organizations  or 
consortia — must  therefore  present  a  plan 
for  administration  of  the  Program 
worldwide. 

A  single  organization  may  apply  to 
administer  the  entire  Fulbright  Senior 
Scholar  Program.  Alternatively, 
organizations  may  apply  as  a 
consortium,  using  subcontract 
arrangements,  with  each  partner  having 
a  specialized  regional,  exchange,  or 
other  kinds  of  expertise;  in  this 
arrangement,  one  organization  should 
be  designated  to  be  the  recipient  of  the 
cooperative  agreement  award. 
Applications  proposing  administration 
of  the  Program  by  a  consortium  should 
provide  a  detailed  description  of 
arrangements  for  cooperative  work 
among  the  partners  and  between  the 
partners  and  the  U.S.  and  overseas 
academic  communities,  bilateral 
commissions  and  other  entities 
responsible  for  the  Fulbright  Program  to 
ensure  consistent  Program  quality. 

Organizations  contemplating  applying 
for  this  award  may  wish  to  consult  the 
Steering  Committee  Report  (July  1997), 
"Fulbright  at  Fifty,"  also  referred  to  in 
the  opening  paragraphs  of  this  RFP, 
which  makes  a  number  of  thoughtful 
recommendations  about  the  program. 
The  Agency  views  this  open 
competitions  as  as  important 
opportunity  to  elicit  program  ideas  to 


support  the  Report's  objectives  and  will 
carefully  consider  the  variety  of  ideas 
that  this  competition  will  elicit. 

Application  Guidelines 

USIA  will  work  cooperatively  and 
closely  with  the  recipient  of  this 
cooperative  agreement  award  and  will 
maintain  a  regular  dialogue  on 
administrative  issues  and  questions  as 
they  arise  over  the  duration  of  the 
award.  Contingent  upon  satisfactory 
performance  fa^sed  on  annual  reviews, 
USIA  intends  to  renew  this  award  each 
year  for  a  period  of  not  less  than  four 
additional  years.  USIA  reserves  the  right 
to  renew  the  award  beyond  that  period. 

The  recipient  of  this  cooperative 
agreement  award  will  be  responsible, 
under  USIA  supervision,  for  the 
following  activities  beginning  in  FY 
2000:  program  planning:  publicity; 
receipt  of  applications;  applicant 
screening  and  nomination;  post- 
nomination  services;  fiscal  management 
and  program  monitoring  and  reporting. 
Responsibilities  under  the  terms  of  the 
FY  2000  agreement  will  not  include 
monitoring  of  the  FY  1999  (or  earlier) 
scholars.  The  FY  1999  cooperative 
agreement  award  will  support  that 
activity. 

Prograw  Planning:  Applicants  should, 
as  part  of  the  proposal,  submit  a 
detailed  plan  for  administration  of  both 
the  U.S.  and  Foreign  Senior  Scholar 
Programs.  The  plan  should  include  the 
following:  strategies  for  recruitment  of 
U.S.  scholars;  planning  for  the 
placement  of  visiting  foreign  scholars  at 
U.S.  institutions  (Note:  some  foreign 
scholars  are  self-placed);  plans  for 
tracking  and  monitoring  of  grantees;  and 
plans  for  the  orientation  of  U.S.  grantees 
and  enrichment  activities  for  foreign 
grantees.  The  description  of  recruitment 
strategies  should  address  the  applicant's 
capacity  to  respond  with  flexibility  to 
unanticipated  needs  and  its  ability  to 
develop  innovative  models  of  grant 
awards.  Proposals  should  include  plans 
for  enhancing  the  visibility  for  the 
Senior  Scholar  Program  and  broadening 
engagement  with  the  U.S.  and  overseas 
academic  communities,  and  may 
include  other  innovative  activities,  all 
in  cooperation  with  USIA  and  other 
overseas  administrative  pjartners.  as 
appropriate. 

in  addition,  applicants  may  propose, 
on  a  pilot  basis  and  consistent  with  J. 
William  Fulbright  Foreign  Scholarship 
Board  guidelines,  new  program  models 
such  as  projects  in  which  U.S.  and 
foreign  exjjerts  consult  abroad  on 
educational  reform  and  curriculum 
development;  collaborative  research 
projects  involving  scholars  from        — 
multiple  countries  or  regions;  and 
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awards  to  institutions  linking  faculty 
from  institutions  in  the  U.S.  and  abroad; 
or  other  irmovative  projects  which 
would  enhance  the  traditional  Fulbright 
model.  The  proposals  must  conform 
with  USIA  requirements  and  guidelines 
outlined  in  the  Solicitation  Package. 
USIA  projects  and  programs  are  always 
subject  to  the  availability  of  funds. 
Publicity  and  Applications:  The 
recipient  of  the  grant  award  will  be 
responsible  for  the  preparation  and 
distribution  of  an  "awards  booklet" 
announcing  grant  opportunities, 
application  packets  and  general  program 
announcements,  aimual  directories  of 
scholars,  and  flyers  to  publicize  the 
program.  Proposals  should  address 
written  and  electronic  communication, 
professional  networking  and  other 
means  which  will  be  used  to  enhance 
recruitment  efforts.  The  award  recipient 
will  be  responsible  for  establishing  and 
maintaining  a  Website  for  the  Senior 
Scholar  Program  with  appropriate  links 
to  USIA  and  binational  conunissions 
overseas.  Publicity  and  outreach  efforts 
should  include  special  emphasis  on 
recruitment  of  those  currently 
underrepresented  in  the  Fulbright 
program,  including  non-academic 
professionals  in  fields  consistent  with 
broad  program  goals  such  as  journalism 
and  law,  people  with  disabilities  and 
racial  and  ethnic  minorities. 

Screening  and  Selection  Process:  The 
recipient  of  the  cooperative  agreement 
award  will:  provide  and  accept 
applications  from  U.S.  program 
applicants;  provide  appropriate 
notification  to  applicants  of  their  status 
on  an  on-going  basis;  and  pre-scraen  for 
eligibility  all  U.S.  applicants.  Suggested 
procedures  should  take  into  account  the 
goal  of  USLA  to  convert  from  paper- 
based  processing  to  electronic 
applications.  The  award  recipient  will 
be  responsible  for  convening  scholarly/ 
profiassional  peer  review  committees  to 
screen  U.S.  applications  to  determine 
which  among  them  will  be 
recommended  to  U.S.  Information 
Service  posts  and  Fulbright 
Commissions  overseas  and  to  the ). 
William  Fulbright  Foreign  Scholarship 
Board.  In  addition  to  coordinating  the 
assessment  of  applicants'  scholarly  and 
professional  credentials,  the  award 
recipient  will  also  develop  procedures 
to  evaluate  applicants'  motivation, 
cross-cultural  sensitivity  and  flexibility 
to  ensure  a  successful  exchange 
experience. 

The  award  recipient  will  also  screen 
and  place  candidates  for  the  following 
special  countries  and  programs:  Africa 
professional  and  research  scholars. 
Southeast  Asia  Summer  Studies 
Institute.  Persian  Gulf  Review,  and  the 


Scholar-in-Residence  program. 
Additional  information  on  these 
programs  is  included  in  the  Solicitation 
Package. 

Post-Nomination  Services:  The  award 
recipient  will  be  responsible  for  the 
following  services  for  U.S.  grantees: 
prepare  letters  for  the  J.  William 
Fulbright  Foreign  Scholarship  Board 
informing  successfiil  candidates  of  their 
selection;  prepare  letters  for  all 
candidates  not  selected  or  in  alternate 
status;  prepare  grant  award  packages  for 
candidates  going  to  countries  where  the 
program  is  administered  by  USIS  and  to 
certain  Commission  countries;  respond 
to  queries  from  grantees:  assist  with  pre- 
departure  orientation  for  grantees  going 
to  China.  Africa,  the  MS.  Eastern 
Europe  and  the  Baltics;  maintain  data 
on  participants:  review  medical  forms 
and  identify  health  problems; 
electronically  eiut>ll  some  grantees  in 
health  insurance;  monitor  and  provide 
grantee  reports;  prepare  recognition 
certificates  for  all  grantees:  and  assist 
with  emergencies. 

The  award  recipient  will  be 
responsible  for  the  following  services 
for  foreign  grantees:  prepare  awards 
packages  for  foreign  scholars  and 
professionals  &Y)m  non-Commission  and 
approximately  twenty  Commission 
countries;  confirm  the  U.S.  affiliation  of 
"self-placed"  foreign  scholars  from 
certain  Commission  coimthes;  arrange 
enrichment  seminars,  guest  lectiuing 
and  other  activities:  maintain  data  on 
participants;  review  medical  forms  and 
identify  health  problems;  electronically 
enroll  some  grantees  in  health 
insurance;  monitor  and  prepare  grantee 
reports:  prepcue  recognition  certificates 
for  all  grantees:  serve  as  "alternate 
responsible  office"  for  issuance  of  lAP- 
66  forms  and  submit  appropriate  annual 
reports  on  the  use  of  IAP-66  authority; 
and  assist  with  emergencies. 

Fiscal  Management  and  Program 
Reporting:  The  cooperative  agreement 
award  recipient  will:  manage  grantee 
stipend  payments,  including  tax 
withholding  for  foreign  grantees,  non- 
Commission  and  certain  Commission 
coimtries;  provide  quarterly  reports  on 
actual  and  profected  expenditures: 
transmit  electronically  program 
information  for  inclusion  in 
Congressional  correspondence  and  in 
USIA's  Exchange  Visitor  Database  and 
other  reports;  provide  statistical, 
insurance  and  other  ad  hoc  periodic 
reports;  and  monitor  and  audit  internal 
functions  and  systems  in  accordance 
with  U.S.  Govenunent  and  USIA 
guidelines. 


Budget  Guideline* 

A  comprehensive  line  item 
administrative  budget  must  be 
submitted  with  the  proposal  by  the 
deadline.  It  is  anticipated  that  funding 
for  the  cooperative  agreement  award  for 
program  administration  will  be 
approximately  $4.5  million.  In  addition, 
a  program  budget  totaling 
approximately  $28  million  for  the  global 
Fulbright  Senior  Scholar  Program  will 
be  transferred  to  the  recipient  of  the 
award  in  quarterly  installments.  As 
result  of  this  competition,  if  the 
cooperative  agreement  is  awarded  to  an 
organization  not  previously  associated 
with  the  Fulbright  Senior  Scholar 
Program,  the  amount  of  the  FY  2000 
award  will  be  adjusted  downward  to 
reflect  a  reduced  level  of  administrative 
responsibilities  in  FY  2000.  (The  FY 

1999  cooperative  agreement  awardee 
would  continue  to  monitor  and  provide 
support  for  FY  1999  and  earlier 
grantees.)  Renewal  awards  to  the  FY 

2000  awardee  in  subsequent  years 
would  be  at  levels  commensurate  with 
full  levels  of  administrative 
responsibility. 

Announcement  Title  and  Number 

All  communications  with  USIA 
concerning  this  RFP  should  refer  to  the 
announcement's  title  and  reference 
number  E/A£-0(M)1. 

FOR  FURTHER  INFORMATKM.  CONTACT:  Ms. 
Rosalind  Swenson,  Office  of  Academic 
Program,  Academic  Exchanges  Division, 
E/AE,  Room  234,  U.S.  Information 
Agency,  301  4th  Street,  SW, 
Washington,  DC  20547,  phone:  (202) 
619-4360,  fax:  (202)  401-5914;  email: 
rswenson  9usia.gov  to  request  a 
Solicitation  package  containing  more 
detailed  information.  The  package  will 
include  all  required  application  forms, 
standard  guildelines  for  preparing  a 
proposal,  including  specific  criteria  for 
preparation  of  the  proposal  budget  and 
materials  describing  the  special 
programs  mentioned  above. 

All  inquiries  about  the  Request  for 
Proposals  or  any  aspect  of  the  Fulbright 
Senior  Scholar  Pro-am  should  be 
submitted  in  writing  to  Ms.  Swenson. 
Interested  applicants  should  read  the 
complete  Federal  Register 
announcement  before  sending  inquiries 
or  submitting  proposals.  Any  questions 
or  requests  for  information  that 
applicants  wish  to  make  to  overseas 
Fulbright  Commissions  or  USIS  post 
also  should  be  submitted  in  writing  to 
Ms.  Swenson  for  transmission  to  those 
overseas  offices. 
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To  Download  a  Solicitation  Package 
Via  Internet 

The  entire  Solicitation  Package  may 
be  downloaded  from  USIA's  website  at 
http://www.usia.gov/education/rfps. 
Please  read  all  information  before 
downloading. 

To  Receive  a  Solicitation  Package  Via 
Fax  on  Demand 

The  entire  Solicitation  Package  may 
be  requested  from  the  Bureau's  "Grants 
Information  Fax  on  Demand  System," 
which  is  accessed  by  calling  202/401- 
7616.  Please  request  a  "Catalog"  of 
available  documents  and  order  numbers 
when  first  entering  the  system. 

Deadline  for  Proposals 

All  proposal  copies  must  be  received 
at  the  U.S.  Information  Agency  by  5 
p.m.  Washington,  D.C.  time  on  February 
8, 1999.  Faxed  documents  will  not  be 
accepted  at  any  time.  Documents 
postmarked  the  due  date  but  received 
on  a  later  date  will  not  be  accepted. 
Each  applicant  must  ensure  that  the 
proposals  are  received  by  the  above 
deadline. 

Applicants  must  follow  in 
instructions  in  the  Solicitation  Package. 
The  original  and  15  copies  of  the 
application  should  be  sent  to:  U.S. 
Information  Agency,  Ref.:  E/AE-00-01, 
Office  of  Grants  Management,  E/XE, 
Room  326.  301  4th  Street.  SW. 
Washington,  D.C.  20547. 

Applicants  must  also  submit  the 
"Executive  Siunmary"  and  "Proposal 
Narrative"  sections  of  the  proposal  on  a 
3.5"  diskette,  fonnatted  for  DOS.  These 
documents  must  be  provided  in  ASCII 
text  (DOS)  format  with  a  maximum  line 
length  of  65  characters.  USIA  will 
transmit  these  files  electronically  to 
USIS  posts  overseas  for  their  review, 
with  the  goal  of  reducing  the  time  it 
takes  to  get  posts'  comments  for  the 
Agency's  grants  review  process. 

Diversity,  Freedom  and  Democracy 
Guidelines 

Pursuant  to  the  Bureau's  authorizing 
legislation,  programs  must  maintain  a 
non-political  character  and  should  be 
balanced  and  representative  of  the 
diversity  of  American  political,  social, 
and  cultural  life.  "Diversity"  should  be 
interpreted  in  the  broadest  sense  and 
encompass  differences  including,  but 
not  limited  to  ethnicity,  race,  gender, 
religion,  geographic  location,  socio- 
economic status,  and  physical 
challenges.  Applicants  are  strongly 
encouraged  to  adher  to  the  advancement 
of  this  principle  both  in  program 
administration  and  in  program  content. 
Please  refer  to  the  review  criteria  under 
the  'Support  for  Diversity'  section  for 


specific  suggestions  on  incorporating 
diversity  into  the  total  proposals.  Pub. 
L.  104-319  provides  that  "in  carrying 
out  programs  of  educational  and 
cultural  exchange  in  countries  whose 
people  do  not  fully  enjoy  freedom  and 
democracy,"  USIA  "shall  take 
appropriate  steps  to  provide 
opportunity  for  participation  in  such 
programs  to  human  rights  and 
democracy  leaders  of  such  countries." 
Proposals  should  reflect  advancement  of 
this  goal  in  their  program  contents,  to 
the  ^11  extent  deemed  feasible. 

Review  Process 

USIA  will  acknowledge  receipt  of  all 
proposals  and  will  review  them  first  for 
technically  eligibility.  Proposals  must 
conform  with  Agency  requirements  and 
guidelines  outlined  in  the  Solicitation 
Package.  Proposals  will  be  deemed 
ineligible  if  they  do  not  fully  adhere  to 
the  guidelines  established  herein  and  in 
the  solicitation  packet.  Eligible 
proposals  will  undergo  further  advisory 
professional  revie  at  USIA  which  may 
include  the  use  of  advisory  external 
consultants.  Proposals  may  be  reviewed 
by  the  Office  of  the  General  Counsel  or 
by  other  Agency  elements.  Final 
funding  decisions  are  at  the  discretion 
of  USIA.  All  programs  and  activities  are 
subject  to  the  availability  of  funds.  Final 
technical  authority  for  assistance 
awards  resides  with  the  USIA  grants 
office. 

Year  2000  Compliance  Requirement 
(Y2K  Requirement) 

The  Year  2000  (Y2K)  issue  is  a  broad 
operational  and  accounting  problem 
that  could  potentially  prohibit 
organizations  from  processing 
information  in  accordance  with  Federal 
management  and  program  specific 
requirements  including  data  exchange 
with  USIA.  The  inability  to  process 
information  in  accordance  with  Federal 
requirements  could  result  in  grantees' 
being  required  to  return  funds  that  have 
not  bee  accounted  for  properly. 

USIA  therefore  requires  all 
organizations  use  Y2K  compliant 
systems  including  hardware,  software, 
and  firmware.  Systems  must  accurately 
process  data  and  dates  (calculating, 
comparing  and  sequencing)  both  before 
and  after  Uie  beginning  of  the  year  2000 
and  correctly  adjust  for  leap  years. 

Additional  information  addressing  the 
Y2K  issue  may  be  found  at  the  General 
Services  Administration's  Office  of 
Information  Technology  website  at 
http:www.itpolicy,gsa.gov. 

Review  Criteria 

Technically  eligible  applications  will 
be  competitively  reviewed  according  to 


the  criteria  stated  below.  These  criteria 
are  not  rank-ordered. 

1.  Quality:  Proposals  should  display 
an  understanding  of  and  respect  for  the 
goals  and  distinguished  traditions  of  the 
Fulbright  Program,  as  reflected  in  the 
requirements  and  priorities  of  this  RFP. 
In  their  approach  to  program 
management,  including  the  recruitment 
of  scholars,  proposals  should 
demonstrate  a  commitment  to 
excellence  and  creativity,  including 
innovative  collaborations  with 
appropriate  academic  and  professional 
partners. 

2.  Program  Planning:  Proposals 
should  respond  to  the  planning 
requirements  outlined  in  the  RFP. 
Planning  should  demonstrate 
substantive  rigor.  A  detailed  agenda  and 
work  plan,  including  a  timeline,  should 
demonstrate  feasibility  and  the 
applicant's  logistical  capacity  to 
implement  the  Program. 

3.  Ability  to  Achieve  Program 
Objectives:  Proposals  should 
demonstrate  clearly  how  the  applicant 
will  fulfill  the  Program's  objectives  and 
implement  plans,  while  demonstrating 
innovation  and  a  commitment  to 
academic  excellence.  Proposals  should 
demonstrate  a  capacity  for  flexibility  in 
the  management  of  the  Program. 

4.  Institutional  Capacity:  Proposed 
personnel  and  institutional  resotuces 
should  be  adequate  and  appropriate  to 
achieve  Program  goals.  Applicants 
should  demonstrate  established  links  to 
the  scholarly  and  professional 
communities  in  the  U.S.  and  knowledge 
of  other  overseas  educational 
environment,  particularly  an  awareness 
of  conditions  in  societies  and 
educational  institutions  outside  the 
United  States  as  they  apply  to  academic 
and  professional  exchange  programs. 
Applicants  should  also  demonstrate 
their  capacity  to  provide  an  information 
management;  database  system  that 
meets  Program  requirements,  is 
compatible  with  USIA's  systems  and.  in 
general,  will  advance  the  Fulbright 
Senior  Scholar  Program's  ongoing 
conversion  of  paper-based  processing  to 
electronic  applications  and  data  storage. 

5.  Institutional  Performance: 
Proposals  should  demonstrate  an 
institutional  record  of  managing 
successful  exchange  programs 
including:  significant  experience  in 
developing  and  administering 
international  exchange  programs,  sound 
fiscal  management,  and  full  compliance 
with  all  reporting  requirements  for  past 
Agency  cooperative  agreement  awards 
as  determined  by  USIA's  Office  of 
Contracts.  In  its  review  of  proposals, 
USIA  will  consider  the  past 
performance  of  Agency  award  recipients 
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and  the  demonstrated  potential  of 
organizations  which  have  not 
previously  received  USIA  awards. 

6.  Cost-effectiveness:  Overhead  and 
administrative  components  including 
salaries  should  be  economical  while 
adequate  and  appropriate  to  provide  the 
required  services.  Proposals  should 
document  plans  to  realize  cost-savings 
and  other  efficiencies  through  the  use  of 
technology,  administrative  streamlining 
and  other  management  techniques. 

7.  Cost-sharing:  Proposals  should 
maximize  cost-sharing.  Preference  will 
be  given  to  proposals  which 
demonstrate  innovative  approaches  to 
leveraging  of  funds,  fund-raising  and 
other  sharing  of  costs. 

8.  Support  of  Diversity:  Proposals 
should  demonstrate  the  applicant's 
awareness  and  understanding  of 
diversity  and  a  commitment  to  its 
achievement  through  individual  grant 
awards  and  institutional  participation 
and  in  other  ways  in  both 
administrative  and  programmatic 
aspects  of  the  Fulbright  program. 

9.  Evaluation:  The  grant  recipient 
should  anticipate  working  closely  with 
USIA  to  evaluate  the  program  consistent 
with  requirements  of  the  Government 
Performance  and  Results  Act. 

Notice 

The  terms  and  conditions  published 
in  this  RFP  are  binding  and  may  not  be 
modified  by  any  USIA  representative. 
Explanatory  information  provided  by 
the  Agency  that  contradicts  published 
language  will  not  be  binding.  Issuance 
of  the  RFP  does  not  constitute  an  award 
commitment  on  the  part  of  the 
Government.  The  Agency  reserves  the 
right  to  reduce,  revise,  or  increase 
proposal  budgets  in  accordance  with  the 
rfbeds  of  the  program  and  the 
availability  of  funds.  Awards  made  will 
be  subject  to  periodic  reporting  and 
evaluation  requirements. 

Programs  must  comply  with  J-1  visa 
regulations.  Please  refer  to  the 
Solicitation  Package  for  further 
information. 

Notification 

Final  awards  cannot  be  made  until 
funds  have  been  appropriated  by 
Congress,  allocated  and  committed 
through  internal  USIA  procedures. 

Dated:  Octolwr  16. 1998. 
Judith  Siegel, 

Deputy  Associate  Director  for  Educational 
and  Cultural  Affairs. 

IFR  Doc.  98-28288  Filed  lQ-21-98:  8:45  ami 
BIUJNO  COOC  K30-01-M 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

COMB  Control  Na  2900-0427] 

Proposed  Information  Collection 
Activity:  Proposed  Collection; 
Comment  Request 

agency:  Veterans  Health 
Administration,  Department  of  Veterans 
Affairs. 
action:  Notice. 

summary:  The  Veterans  Health 
Administration  (VHA)  is  announcing  an 
opportunity  for  public  comment  on  the 
proposed  collection  of  certain 
information  by  the  agency.  Under  the 
Paperwork  Reduction  Act  (PRA)  of 
1095,  Federal  agencies  are  required  to 
publish  notice  in  the  Federal  Register 
concerning  each  proposed  collection  of 
informatioa,  including  each  proposed 
reinstatement  of  a  previously  approved 
collection  for  which  approval  has 
expired,  and  allow  60  days  for  public 
comment  in  response  to  the  notice.  This 
notice  solicits  comments  on  information 
needed  to  assess  the  health  care 
disability  compensation  or 
rehabilitation  needs  of  former  Prisoners 
of  War  (POW). 

DATES:  Written  comments  and 
recommendations  on  the  proposed 
collection  of  information  should  be 
received  on  or  before  December  21, 
1998. 

ADDRESSES:  Submit  written  comments 
on  the  collection  of  information  to  Ann 
Bickoff.  Veterans  Health  Administration 
(191A1),  Department  of  Veterans 
Affairs,  810  Vermont  Avenue,  NW, 
Washington,  DC  20420.  Please  refer  to 
■'OMB  Control  No.  2900-0427"  in  any 
correspondence. 

FOR  FURTHER  INFORMATION  CONTACT:  Ann 
Bickoff  at  (202)  273-8310. 
SUPPLEMBfTARY  INFORMATION:  Under  the 
PRA  of  1995  (Pub.  L.  104-13;  44  U.S.C. 
3501-3520).  Federal  agencies  must 
obtain  approval  from  the  Office  of 
Management  and  Budget  (OMB)  for  each 
collection  of  information  they  conduct 
or  sponsor.  This  request  for  comment  is 
being  made  pursuant  to  Section 
3506(c)(2)(A)  of  the  PRA. 

With  respect  to  the  following 
collection  of  information,  VHA  invites 
comments  on:  (1)  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  VHA's 
functions,  including  whether  the 
information  will  have  practical  utility; 
(2)  the  accuracy  of  VHA's  estimate  of 
the  burden  of  the  proposed  collection  of 
information;  (3)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (4) 


ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
the  use  of  other  forms  of  information 
technology. 

Title  and  Form  Number:  Former  POW 
Medical  History.  VA  Form  10-0048. 

OMB  Control  Number:  2900-0427. 

Type  of  Review:  Reinstatement, 
without  change,  of  a  previously 
approved  collection  for  which  approval 
has  expired. 

Abstract:  The  information  is  obtained 
from  former  POWs  to  assess  the  medical 
care  needs  of  these  veterans.  The 
information  will  be  used  to  determine 
the  present  and  future  needs  of  POWs 
in  the  areas  of  disability  compensation, 
health  care  and  rehabilitation. 

Affected  Public:  Individuals  or 
households. 

Estimated  Total  Annual  Burden:  750 
hours. 

Estimated  Average  Burden  Per 
Respondent:  1  hour. 

Frequency  of  Response:  On  occasion. 

Estimated  Number  of  Respondents: 
750. 

Dated:  August  4, 1998. 

By  direction  of  the  Secretary. 
Donald  L.  Neilson. 

Director,  Information  Management  Service.  . 
(FR  Doc.  98-28295  Filed  10-21-98;  8:45  ami 
nuJNO  COOC  «u»-oi-p 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

[OMB  Control  No.  2900-0490] 

Proposed  Information  Collection 
Activity:  Proposed  Collection; 
Comment  Request 

agency:  Veterans  Benefits 
Administration.  Department  of  Veterans 
Affairs. 
ACTION:  Notice. 

SUMMARY:  The  Veterans  Benefits 
Administration  (VBA).  Department  of 
Veterans  Affaire  (VA).  is  announcing  an 
opportunity  for  public  comment  on  the 
proposed  collection  of  certain 
information  by  the  agency.  Under  the 
Paperwork  Reduction  Act  (PRA)  of 
1995,  Federal  agencies  are  required  to 
publish  notice  in  the  Federal  Register 
concerning  each  proposed  collection  of 
information,  including  each  proposed 
extension  of  a  currently  approved 
collection,  and  allow  60  days  for  public 
comment  in  response  to  the  notice.  This 
notice  solicits  comments  for  information 
needed  to  authorize  payment  of 
Veterans  Mortgage  Life  Insurance. 
DATES:  Written  comments  and 
recommendations  on  the  proposed 
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collection  of  information  should  be 
received  on  or  before  December  21. 
1998. 

ADDRESSES:  Submit  written  comments 
on  the  collection  of  information  to 
Nancy  J.  Kessinger,  Veterans  Benefits 
Administration  (20S52),  Department  of 
Veterans  Affairs,  810  Vermont  Avenue, 
NW,  Washington.  DC  20420.  Please  refer 
to  "OMB  Control  No.  2900-0496"  in 
any  correspondence. 
FOR  FURTHER  INFORMATION  CONTACT: 
Nancy  J.  Kessinger  at  (202)  273-7079  or 
FAX  (202)  275-5947. 
SUPPI.EMENTARY  INFORMATION:  Under  the 
PRA  of  1995  (Pub.  L.  104-13;  44  U.S.C. 
3501-3520),  Federal  agencies  must 
obtain  approval  from  the  Office  of 
Management  and  Budget  (OMB)  for  each 
collection  of  information  they  conduct 
or  sponsor.  This  request  for  comment  is 
being  made  pursuant  to  Section 
3506(c)(2)(A)  of  the  PRA. 

With  respect  to  the  following 
collection  of  information,  VBA  invites 
comments  on:  (1)  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  VBA's 
functions,  including  whether  the 
information  will  have  practical  utility; 
(2)  the  accuracy  of  VBA's  estimate  of  the 
burden  of  the  proposed  collection  of 
information;  (3)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (4) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
the  use  of  other  forms  of  information 
technology. 

Title  and  Form  Numbers:  Claim  for 
Veterans  Mortgage  Life  Insurance,  VA 
Form  29-0549. 
OMB  Control  Number:  2900-0496. 
Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Abstract:  The  form  is  used  by  the 
mortgage  holder  to  claim  the  proceeds 
of  Veterans  Mortgage  Life  Insurance  and 
to  provide  the  information  needed  to 
authorize  payment  of  the  insurance.  The 
information  requested  is  required  by 
law.  Title  38,  U.S.C,  Section  2106.  and 
is  used  by  VA  to  process  the  mortgage 
holder's  claim. 

Affected  Public:  Individuals  or 
households. 
Estimated  Annual  Burden:  250  hours. 
Estimated  Average  Burden  Per 
Respondent:  60  minutes. 
Frequency  of  Response:  On  occasion. 
Estimated  Number  of  Respondents: 
250. 
Dated:  August  14, 1998. 


By  direction  of  the  Secretary 
Donald  L.  Neilson. 

Director,  Information  Management  Service. 
(FR  Doc.  98-28296  Filed  10-21-98;  8:45  ami 

BIUJNO  OOOE  •320-01 -P 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

Summary  of  Precedent  Opinions  of  the 
General  Counsel 

AGENCY:  Department  of  Veterans  Affairs. 
ACTION;  Notice. 

SUMMARY:  The  Department  of  Veterans 
Affairs  (VA)  is  publishing  a  summary  of 
legal  interpretations  issued  by  the 
Department's  General  Counsel  involving 
veterans'  benefits  under  laws 
administered  by  VA.  These 
interpretations  are  considered 
precedential  by  VA  and  will  be  followed 
by  VA  officials  and  employees  in  future 
claim  matters.  The  summary  is 
published  to  provide  the  public,  and.  in 
particular,  veterans'  benefit  claimants 
and  their  representatives,  with  notice  of 
VA's  interpretation  regarding  the  legal 
matter  at  issue. 

FOR  FURTHER  INFORMATION  CONTACT:  Jane 
L.  Lehman,  Chief.  Law  Library. 
Department  of  Veterans  Affairs.  810 
Vermont  Avenue,  NW..  Washington,  DC 
20420,  (202)  273-6558. 
SUPPLBMCNTARY  INFORMATION:  VA 
regulations  at  38  CFR  2.6(e)(9)  and 
14.507  authorize  the  Department's 
General  Counsel  to  issue  written  legal 
opinions  having  precedential  effect  in 
adjudications  and  appeals  involving 
veterans'  benefits  under  laws 
administered  by  VA.  The  General 
Counsel's  interpretations  on  legal 
matters,  contained  in  such  opinions,  are 
conclusive  as  to  all  VA  officials  and 
employees  not  only  in  the  matter  at 
issue  but  also  in  future  adjudications 
and  appeals,  in  the  absence  of  a  change 
in  controlling  statute  or  regulation  or  a 
superseding  written  legal  opinion  of  the 
General  Counsel. 

VA  publishes  summaries  of  such 
opinions  in  order  to  provide  the  public 
with  notice  of  those  interpretations  of 
the  General  Counsel  that  must  be 
followed  in  future  benefit  matters  and  to 
assist  veterans'  benefit  claimants  and 
their  representatives  in  the  prosecution 
of  benefit  claims.  The  full  text  of  such 
opinions,  with  personal  identifiers 
deleted,  may  be  obtained  by  contacting 
the  VA  official  named  above. 

VAOPGCPREC  8-98 

Question  Presented 

a.  Does  38  CFR  3.317  preclude 
compensation  for  an  illness  manifested 


by  symptoms  that  could,  in  some 
circimistances,  be  attributable  to  a 
knov«m  clinical  diagnosis,  even  if  no 
such  diagnosis  has  been  made  with 
respect  to  the  individual  seeking 
compensation? 

b.  May  the  Department  of  Veterans 
Affairs  (VA)  pay  compensation  under  38 
U.S.C.  1117  for  disability  manifested  by 
symptoms  that  either  elude  diagnosis  or 
are  attributed  to  a  poorly-defined 
disease  such  as  chronic  fatigue 
syndrome  or  fibromyalgia? 

Held 

a.  Compensation  may  be  paid  under 
38  CFR  3.317  for  disability  which 
cannot,  based  on  the  facts  of  the 
particular  veteran's  case,  be  attributed  to 
any  known  clinical  diagnosis.  The  fact 
that  the  signs  or  symptoms  exhibited  by 
the  veteran  could  conceivably  be 
attributed  to  a  known  clinical  diagnosis 
under  other  circumstances  not 
presented  in  the  particular  veteran's 
case  does  not  preclude  compensation 
under  section  3.317. 

b.  SecUon  1117(a)  of  title  38,  United 
States  Code,  authorizes  service 
connection  on  a  presumptive  basis  only 
for  disability  arising  in  Persian  Gulf 
veterans  due  to  "undiagnosed  illness" 
and  may  not  be  construed  to  authorize 
presumptive  service  connection  for  any 
diagnosed  illness,  regardless  of  whether 
the  diagnosis  may  be  characterized  as 
poorly  defined. 

Effective  Date:  August  3, 1998. 

VAOPGCPREC  9-98 

Question  Presented 

1.  When  a  knee  disorder  is  rated 
under  Diagnostic  Code  (DC)  5257 
(instability  of  the  knee),  must  the 
claimant  have  compensable  limitation 
of  moUon  under  DC  5260  or  DC  5261  in 
order  to  obtain  a  separate  rating  for 
arthritis? 

2.  Must  38  CFR  4.40.  4.45.  and  4.59 
be  considered  when  assigning  an 
evaluation  for  degenerative  or  traumatic 
arthritis  under  DC  5003  or  DC  5010.  and 
if  so,  how? 

3.  When  a  disability  is  rated  under  a 
specific  diagnostic  code  that  does  not 
appear  to  involve  limitation  of  motion, 
must  38  CFR  4.40.  4.45.  and  4.59  be 
considered  to  determine  the 
applicabiUty  of  another  diagnostic  code 
that  does  mvolve  limitation  of  motion? 

4.  Whaf  determines  whether  a 
particular  diagnostic  code  is  predicated 
on  loss  of  range  of  motion  so  that 
sections  4.40  and  4.45  apply? 

5.  Are  DC  5259  (removal  of  the 
semilunar  cartilage)  and  DC  5284  (foot 
injuries)  based  on  loss  of  range  of 
motion,  requiring  consideration  of 
sections  4.40  and  4.45? 


56704 


Held 


Federal  Register /Vol.  63.  No.  204 /Thursday.  October  22,  1998 /Notices 


1.  For  a  knee  disability  rated  under 
DC  5257  to  warrant  a  separate  rating  for 
arthritis  based  on  X-ray  findings  and 
limitation  of  motion.  Hmitation  of 
motion  under  DC  5260  or  DC  5261  need 
not  be  compensable  hut  must  at  least 
meet  the  criteria  for  a  zero-percent 
rating.  A  separate  rating  for  arthritis 
could  also  be  based  on  X-ray  Findings 
and  painful  motion  under  38  CFR  4.59. 

2.  The  provisions  of  38  CFR  4.40. 
4.45.  and  4.59  must  be  considered  in 
assigning  an  evaluation  for  degenerative 
or  traumatic  arthritis  under  DC  5003  or 
DC  5010.  Rating  personnel  must 
consider  functional  loss  and  clearly 
explain  the  impact  of  pain  upon  the 
disability. 

3.  If  a  musculoskeletal  disability  is 
rated  under  a  speciHc  diagnostic  code 
that  does  not  involve  limitation  of 
motion  and  another  diagnostic  code 
based  on  limitation  of  motion  may  be 
applicable,  the  latter  diagnostic  code 
must  be  considered  in  light  of  sections 
4.40.  4.45.  and  4.59. 

4.  The  medical  nature  of  the 
particular  disability  to  be  rated  under  a 
given  diagnostic  code  determines 
whether  the  diagnostic  code  is 
predicated  on  loss  of  range  of  motion. 
Reference  should  be  made  to 
appropriate  medical  authorities. 

5.  DC  5259  requires  consideration  of 
sections  4.40  and  4.45'because  removal 
of  the  semilunar  cartilage  may  result  in 
complications  producing  loss  of  motion. 
Depending  on  the  nature  of  the  foot 
injury.  [X:  5284  may  involve  limitation 
of  motion  and  therefore  require 
consideration  under  sections  4.40  and 
4.45. 

Effective  Date:  August  14,  1998. 

VAOPGCPREC  ia-98 

Question  Presented 

a.  Does  the  condition  in  38  U.S.C. 
5310(b)(1)  that  a  deceased  veteran's 
surviving  spouse  not  be  entitled  to 
death  benefits  under  38  U.S.C.  ch.  11, 
13,  or  15  for  the  month  of  the  veteran's 
death  require  a  decision  on  the  merits 
of  whether  the  surviving  spouse  is 
entitled  to  death  benefits  or  may  VA 
consider  the  condition  satisfied  based 
on  the  lack  of  a  claim  by  the  surviving 
spouse  for  death  benefits? 

b.  May  a  veteran's  surviving  spouse 
apply  for  only  the  benefit  provided  by 
38  U.S.C.  5310(b)?  If  so.  may  he  or  she 
use  VA  Form  21-534  for  such  a  claim? 

c.  If  a  claimant  uses  VA  Form  21-534 
to  claim  only  the  benefit  provided  by  38 
U.S.C.  5310(b),  must  VA  also  treat  the 
claim  as  one  for  dependency  and 
indemnity  compensation,  death 
pension,  and  accrued  benefits?  What 


effect  does  Isenhart  v.  Derwinski,  3  Vet. 
App.  177  (1992).  have  on  using  VA 
Form  21-534? 

d.  If  a  veteran's  surviving  spouse  is 
awarded  the  benefit  provided  under  38 
U.S.C.  5310(b)  and  later  establishes 
entitlemeni'to  death  benefits  for  the 
month  of  the  veteran's  death  at  a  rate 
higher  than  the  veteran  would  have 
received  in  compensation  or  pension  for 
that  month  if  he  or  she  had  not  died,  is 
the  surviving  spouse  still  entitled  to  the 
section  5310(b)  benefit?  What,  if  any. 
effect  do  38  U.S.C.  5111(c)  and  38  CFR 
3.20(b)  and  3.31  have? 

Held 

a.  Subsection  (b)  of  section  5310,  title 
38.  United  States  Code,  as  added  by 
section  506  of  the  Veterans'  Benefits 
Improvements  Act  of  1996,  Pub.  L.  104- 
275,  §  506, 110  Stat.  3322,  3343. 
provides  a  benefit  for  the  month  of  a 
veteran's  death  if  the  veteran's  surviving 
spouse  is  not  entitled  to  death 
compensation,  dependency  of 
indemnity  compensation,  or  death 
pension  for  the  month  of  death.  It  would 
be  reasonable  to  interpret  the  condition 
of  nonentitlement  to  death  benefits  as 
being  satisfied  by  the  lack  of  any  claim 
for  death  benefits  filed  by  the  surviving 
spouse  or  by  a  decision  on  the  merits  on 
the  question  of  whether  the  surviving 
spouse  is  entitled  to  death  benefits  for 
the  month  of  death.  Whichever 
interpretation  the  Department  of 
Veterans  Affairs  chooses  to  adopt,  it 
should  be  adopted  through  properly 
issued  regulations. 

b.  A  surviving  spouse  may  apply  for 
only  the  benefit  provided  by  38  U.S.C. 
5310(b)  and  may  do  so  using  any  form 
VA  prescribes  for  the  purpose  of 
applying  for  that  benefit.  The  form  to  be 
used  should  be  prescribed  by  issuing  an 
appropriate  regulation. 

c.  If,  in  accordance  with  VA's 
prescription,  a  surviving  spouse  uses 
VA  Form  21-534,  Application  for 
Dependency  and  Indemnity 
Compensation,  Death  Pension  and 
Accrued  Benefits  by  a  Surviving  Spouse 
or  Child  (Including  Death  Com{}ensation 
If  Applicable),  to  apply  for  only  the 
benefit  provided  by  38  U.S.C.  5310(b), 
VA  need  not  consider  the  claim  as  one 
for  dependency  and  indemnity 
compensation,  death  pension,  or 
accrued  benefits. 

d.  The  establishment  of  entitlement  to 
death  benefits  for  the  month  of  death  by 
surviving  spouse  who  has  already  been 
paid  the  benefit  provided  by  38  U.S.C 
5310(b)  negates  the  entitlement  to  the 
section  5310(b)  benefit.  If  the  surviving 
spouse  is  entitled  to  death  benefits  for 
the  month  of  death  at  a  rate  higher  than 
the  rate  of  compensation  or  pension  the 


veteran  would  have  received  for  that 
month  but  for  his  or  her  death,  38  U.S.C. 
5111(c)(1)  and  38  CFR  3.20(b)  and  3.31 
prohibit  payment  on  the  death  benefits 
award  for  any  period  before  the  first  day 
of  the  month  following  the  calendar 
month  of  death. 
Effective  Date:  September  8.  1998. 

VAOPGCPREC  11-98 

Question  Presented  ' 

May  a  veteran  with  a  catastrophic, 
nonservice-connected  disability,  whose 
income  is  above  the  means  test 
threshold  and  who  would  otherwise  be 
enrolled  in  priority  group  7,  be  placed 
in  priority  group  4  in  VA's  patient 
enrollment  system  on  the  basis  of  his  or 
her  catastrophic  disability? 

Held 

The  rules  of  statutory  construction 
and  associated  case  law  support 
enrolling  all  catastrophically  disabled 
veterans  in  enrollment  category  four,  as 
directed  by  section  1705(a)(4), 
regardless  of  whether  the  veterans  are 
mandatory  or  discretionary  veterans  for 
purposes  of  section  1710(a). 

Effective  Date:  September  17. 1998. 

VAOPGCPREC  12-98 

Question  Presented 

a.  What  is  the  efliective  date  for  an 
award  of  increased  disability 
compensation  pursuant  to  38  CFR 
3.400(o)(2)  where  a  veteran  files  a  claim 
for  increased  rating  alleging  an  increase 
in  disability  within  one  year  prior  to 
receipt  by  the  Department  of  Veterans 
Affairs  (VA)  of  the  claim  and  a  VA 
examination  subsequently  substantiates 
an  increase  in  disability? 

b.  Is  38  CFR  3.400(q)(l)(i)  applicable 
to  a  claim  for  an  increased  rating  which 
is  based  upon  new  and  material 
evidence  received  within  the  appeal 
period  or  prior  to  an  appellate  decision, 
and  if  so,  what  is  the  effective  date  for 
an  award  of  increased  compensation 
pursuant  to  section  3.400(q)(l)(i)? 

Held 

a.  Pursuant  to  38  U.S.C.  5110(b)(2) 
and  38  CFR  3.400(o)(2).  where  a  veteran 
files  a  claim  for  increased  rating  alleging 
an  increase  in  disabiUty  within  one  year 
prior  to  receipt  by  VA  of  the  claim  and 
a  VA  examination  or  other  medical 
evidence  subsequently  substantiates  an 
increase  in  disability,  the  efl'ective  date 
of  the  award  of  increased  disability 
compensation  is  the  date  as  of  which  it 
is  ascertainable  based  on  all  of  the 
evidence  of  record  that  the  increase 
occurred. 

b.(l)  Section  3.400(q)(l)(i)  of  title  38. 
Code  of  Federal  Regulations,  is 
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applicable  to  a  claim  for  increased 
rating  based  upon  new  and  material 
evidence  submitted  prior  to  expiration 
of  the  appeal  period  or  before  an 
appellate  decision  is  issued. 

D.(2)  When  new  and  material 
evidence  is  submitted  within  the  appeal 
period  or  prior  to  an  appellate  decision 
with  regard  to  a  claim  for  increased 
rating,  the  effective  date  for  any 
increased  rating  is  the  date  on  which  the 
facts  establish  the  increase  in  disability 
occurred  or  the  date  of  the  original 
claim  for  increase,  whichever  is  later. 
However,  if  the  facts  establish  that  a 
veteran's  disability  increased  within  one 
year  prior  to  receipt  by  VA  of  the 
original  claim  for  increased  rating,  the 
effective  date  of  the  increase  is  the  date 
on  which  the  increase  in  disability 
occurred. 

Effective  Date:  September  23. 1998. 

VAOPGCPREC  13-98 

Question  Presented 

Does  a  surviving  spouse  who  regains 
eligibility  for  dependency  and 
indemnity  compensation  (DIC)  under  38 
U.S.C.  1311(e)  as  added  by  section  8207 
of  the  Transportation  Equity  Act  for  the 
21st  Century  also  regain  eligibility  for 
medical  care  under  the  Department  of 
Veterans  Affairs  Civilian  Health  and 
Medical  Program  (CHAMPVA),  for 
dependents'  educational  assistance,  or 
for  loan  guaranty  benefits? 

Held 

A  surviving  spouse  who  regains 
eligibility  for  dependency  and 
indemnity  compensation  under  38 
U.S.C.  1311(e),  as  added  by  section  8207 
of  the  Transportation  Equity  Act  for  the 
21st  Century.  Pub.  L.  105-178,  §  8207, 
112  Stat.  107,  495  (1998),  either  upon 
the  termination  of  remarriage  by  death, 
divorce,  or  annulment,  or  upon  the 
cessation  of  living  with  another  person 
and  holding  himself  or  herself  out 
openly  to  the  public  as  that  person's 
spouse,  does  not  regain  eligibility  for 
medical  care  under  the  Department  of 
Veterans  Affairs  Civilian  Health  and 
Medical  Program  (CHAMPVA).  for 
dependents'  educational  assistance,  or 
for  loan  guaranty  benefits. 

Effective  Date:  September  23. 1998. 

VAOPGCPREC  14-98 

Question  Presented 

a(l).  Does  38  U.S.C.  1112(a)  establish 
a  presumption  of  aggravation  for  a 
chronic  disease  which  existed  prior  to 
service  but  was  first  shown  to  a 
compensable  degree  within  the 
presumptive  period  following  service? 

a(2).  If  it  does,  must  the  incremental 
degree  of  disability  allegedly  resulting 


from  aggravation  first  shown  during  the 
presumptive  period  be  itself 
compensable,  or  may  aggravation  be 
found  by  combining  the  degree  of 
preservice  disability  with  the  degree  of 
disability  first  presented  during  the 
presumptive  period? 

b.  Is  it  lawhil  for  an  employee  of  the 
Board  of  Veterans'  Affairs  (Board)  to 
remove,  temporarily  or  permanently,  an 
opinion  of  a  Board  medical  advisor  from 
a  veteran's  claims  folder?  As  an 
alternative,  could  the  Board  covefr  such 
an  opinion  in  the  claims  folder  with 
opaque  paper? 

c.  Is  the  Board  required  to  provide 
directly  to  a  represented  veteran  a  copy 
of  an  opinion  from  an  independent 
medical  expert? 

Held 

a.  Section  1112(a)  of  title  38,  United 
States  Code,  does  not  establish  a 
presumption  of  aggravation  for  a 
chronic  disease  which  existed  prior  to 
service  but  was  first  shown  to  a 
compensable  degree  within  the 
presumptive  period  following  service. 

b.  Where  the  Board  of  Veterans' 
Appeals  (Board)  determines  that  it 
would  be  potentially  prejudicial  to  a 
claimant  for  an  independent  medical 
expert  to  consider  a  Board  medical 
advisor  opinion  which  is  in  the  claims 
file,  the  Board  may  temporarily  remove 
that  document  ftt)m  the  claims  file  or 
temporarily  cover  the  document  with 
opaque  paper  prior  to  forwarding  the 
file  to  the  independent  medical  expert. 
Such  action  would  not,  in  our  view, 
violate  38  U.S.C.  7104(a)  (requiring 
Board  decisions  to  be  based  on  the 
entire  record)  or  18  U.S.C.  2071 
(prohibiting  removal  or  concealment  of 
Government  records).  If  it  is  determined 
that  the  Board  is  precluded  from  relying 
upon  a  Board  medical  advisor  opinion 
due  to  the  potential  for  prejudice  to  the 
claimant,  the  Board  may  permanently 
remove  the  opinion  from  the  claims 
folder  without  violating  38  U.S.C. 
7104(a).  Such  removal  would  not,  in  our 
view,  be  unlawful  under  18  U.S.C.  2071 
as  violative  of  title  38  requirements.  If 

a  claimant  requests  that  a  Board  medical 
advisor  opinion  be  permanently 
removed  from  his  or  her  claims  file,  the 
Board  may  permanently  remove  the 
opinion  pursuant  to  5  U.S.C.  552a(d)(2) 
(permitting  amendment  of  agency 
records  that  are  not  accurate,  relevant, 
timely,  or  complete),  and  such  action 
would  not,  in  our  view,  violate  18 
U.S.C.  2071. 

c.  The  Board  of  Veterans'  Appeals  is 
not  required  to  transmit  a  copy  of  an 
independent  medical  expert  opinion 
directly  to  a  represented  claimant. 
Providing  the  opinion  to  the  claimant's 


representative,  in  accordance  with  38 
CFR  20.903,  satisfies  the  requirement  in 
38  use  7109(c)  that  the  Board  furnish 
the  claimant  with  a  copy  of  the  opinion. 
Effective  Date:  October  2, 1998. 

By  Direction  of  the  Secretary. 
John  H.  Thompson. 
Acting  General  Counsel. 
(PR  Doc.  98-28294  Filed  10-21-98;  8:45  ami 
BILLMO  COOC  nW-OI-P 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

Advisory  Committse  on  Former 
Prisoners  of  War  Meeting 

The  Department  of  Veterans  Affairs 
(VA)  gives  notice  under  Public  Law  92- 
463  that  a  meeting  of  the  Advisory 
Conunittee  on  Former  Prisoners  of  War 
will  be  held  on  November  16th  through 
18th,  1998,  at  the  Department  of 
Veterans  Affairs,  Ralph  H.  Johnson  VA 
Medical  Center,  109  Bee  Street. 
Charleston.  South  Carolina.  29401.  On 
November  16th.  the  meeting  vrill  be 
held  in  Room  A139  (Auditorium),  and 
on  both  November  17th  and  18th  in 
Room  A527.  Each  day  the  meeting  will 
convene  at  8:30  a.m.  and  end  at  4:30 
p.m.  The  meeting  is  open  to  the  public. 

The  purpose  of  the  committee  is  to 
advise  the  Secretary  of  Veterans  Affairs 
on  the  administration  of  benefits  under 
title  38,  United  States  Code,  for  veterans 
who  are  former  prisoners  of  war.  and  to 
make  recommendations  on  the  need  of 
such  veterans  for  compensation,  health 
care  and  rehabilitation. 

The  agenda  for  November  16th  will 
include  an  introduction  of  committee 
members  and  dignitaries,  general 
discussions,  and  a  period  for  POW 
veterans  and/or  the  public  to  address 
the  committee.  The  agenda  on 
November  17th  will  include  general 
business,  discussion  of  successes  of 
medical  providers  seminars  and 
presentation  of  proposal  for 
continuation  of  such  seminars  by  a 
representative  from  the  VA  Employee 
Education  Center.  Birmingham. 
Alabama.  The  Committee  will  discuss 
and  review  the  Veterans  Services  Officer 
training/certification  project.  "Decision 
Review  Officers"  pilot  project. 
Dependency  and  Indemnity 
Compensation  Project,  status  of 
Committee's  recommendations  made  to 
the  Secretary  on  ways  to  help  VA 
improve  services  to  our  POW 
community,  and  establishment  of  POW 
Advisory  Groups  at  local  VA  medical 
centers.  The  Committee  has  invited 
medical  professionals  from  VA  field 
activities  (those  who  work  with  Ex-POW 
veterans)  and  metrical  professionals 
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from  the  National  Institute  of  Health 
and  from  the  Naval  Aero  Medical 
Institute.  Pensacola,  Florida,  for  their 
input  to  the  Committee.  On  November 
18th.  there  will  be  a  discussion  by  a 
panel  of  experts  on  stroke  research 
concerning  the  POW  veteran. 
Committee  members  will  review  and 
analyze  the  comments  that  had  been 
discussed  throughout  the  meeting  for 


the  purpose  of  assisting  and  compiling 
a  flnal  report  to  the  Secretary. 

Members  of  the  public  may  direct 
questions  or  submit  prepared  statements 
for  review  by  the  Committee,  at  least  5 
business  days  prior  to  the  meeting,  in 
writing  only,  to  Mr.  Robert  J.  Epley, 
Director,  Compensation  and  Pension 
Service  (21),  Department  of  Veterans 
Affairs.  810  Vermont  Avenue.  N.W., 
Washington.  EX]  20420.  A  report  of  the 


meeting  and  roster  of  Committee 
members  may  be  obtained  from  Mr. 
Epley. 

By  Direction  of  the  Secretary. 

Dated:  October  13. 1998. 
Heyward  Bannister. 
Committee  Management. 
(FR  Doc.  98-28297  Filed  10-21-98;  8:45  am) 

BILUNO  COOC  •3»41-M 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  63 
IFRL-6175-8] 
RIN  2060-nAF29 

National  Emission  Standards  for 
Hazardous  Air  Pollutants;  Proposed 
Standards  for  Hazardous  Air  Pollutants 
Emissions  From  Ferroalloys 
Production 

Correction 

In  proposed  rule  document  98-27406 
appearing  on  page  54646  in  the  issue  of 
Tuesday,  October  13, 1998,  make  the 
following  correction:     , 

On  page  54646,  in  the  first  column,  in 
the  DATES  section,  "October  4. 1998" 
should  read  "November  4, 1998". 

MLUNQ  CODE  1S0$-01-O 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-40034;  File  No.  SR-NSCC- 
98-3] 

Self-Regulatory  Organizations; 
National  Securities  Clearing 
Corporation;  Notice  of  Filing  and  Order 
Granting  Temporary  Accelerated 
Approval  of  a  Proposed  Rule  Chartge 
That  Establishes  Additional 
Procedures  for  Class  A  Surveillance  of 
Certain  Settling  Members  and  Permits 
the  Collection  of  Clearing  Fund  and 
Other  Collateral  Deposits  From  These 
Settling  Members 

Correction 

In  notice  document  98-14675 
beginning  on  page  30277  in  the  issue  of 
Wednesday,  June  3, 1998,  make  the 
following  correction: 

On  page  30277,  in  the  third  column, 
in  the  last  line  from  the  bottom, 
preceding  footnotes.  "1998"  should  read 
"1999". 

BlUMa  CODE  1SOS-01-0         ^_ 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  71 

[Airspace  Docket  No.  98-AGL-43] 

Modification  of  Class  E  Airspace;  Two 
Harbors.  MN 


Thursday,  October  15. 1998.  make  the 
following  correction: 

§71.1    [Corrected] 

On  page  55332.  in  the  second  column, 
in  the  seventh  line  from  the  bottom. 
"7.2  miles"  should  read  "7.4  miles". 

BNJJNG  COOE  1S0641-O 


ENVIRONMENTAL  PROTECTKM 
AGENCY 

40  CFR  Part  60 

[ND-001-0002a  A  ND-«01-0004a:  FRL-6150- 
6] 

Clean  Air  Act  Approval  and 
Promulgation  of  State  ImplenMntation 
Plan  for  North  Dakota;  Revisions  to  the 
Air  Pollution  Control  Rules;  Delegation 
of  Authority  for  New  Source 
Performance  Standards 

Correction 

In  the  issue  of  Tuesday.  September 
15. 1998.  on  page  49382,  in  the 
correction  of  rule  document  98-22899. 
in  §  60.4(c).  the  table  should  read  as 
follows: 

SM.4    [Corrected] 


(0*  •  • 


Correction 

In  rule  document  98-27722, 
beginning  on  page  55331,  in  the  issue  of 

DELEGATION  STATUS  OF  NEW  SOURCE  PERFORMANCE  STANDARDS 

((NSPS)  for  Region  Villi 


Subpart 
_i 


CO 


MT' 


ND 


SD' 


UT' 


WY 


WWW Municipal  Solid  Waste  Landfills 


(•)  Indicates  approval  of  State  regulation.  _  _^ 

(')  Indicates  approval  of  New  Source  Performance  as  part  of  the  State  Implementation  Plan  (SIP). 


MLUNOCooe  1S0S-01-O 


Thursday 
October  22,  1998 


Part  II 


Environmental 
Protection  Agency 


40  CFR  Parts  264,  265,  270,  and  271 
Standards  Applicable  to  Owners  and 
Operators  of  Closed  and  Closing 
Hazardous  Waste  Management  Facilities: 
Post-Closure  Permit  Requirement  and 
Closure  Process;  Rnal  Rule 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  264, 265. 270,  and  271 

(Fra.-6178-71 

mN206OnAO55 


Standards  Appllcabia  to  Ovvnars 
Oparators  of  Cloaad  and  Ctoaing 
Haiardoua  Waala  Managamant 
Faclllttoa;  Post^loaura  Pannit 
Raqulramant;  Cioaura  Procaaa 

AQENCV:  Environmental  Protection 

Agency. 

ACTION:  Final  rule. 


SUMMARY:  The  EnvironmenUl  Protection 
Agency  (EPA)  is  amending  the 
regulations  under  the  Resource 
Conservation  and  Recovery  Act  (RCRA) 
in  two  areas.  First,  the  Agency  is 
modifying  the  requirement  for  a  post- 
closure  permit,  to  allow  EPA  and  the 
authorized  States  to  use  a  variety  of 
authorities  to  impose  requirements  on 
non-permitted  land  disposal  units 
requiring  post-closure  care.  As  a  result 
of  this  rule,  regulators  have  the 
flexibility  to  use  alternate  mechanisms 
under  a  variety  of  authorities  to  address 
these  requirements,  based  on  the 
particular  needs  at  the  faciUty. 

Second,  for  all  faciUties,  the  Agency 
is  amending  the  regulations  governing 
closure  of  land-based  imits  that  have 
released  hazardous  constituents,  to 
allow  certain  units  to  be  addressed 
through  the  corrective  action  program. 
As  a  result  of  this  rule.  EPA  and  the 
authorized  States  will  have  discretion  to 
use  corrective  action  requirements, 
rather  than  closure  requirements,  to 
address  the  regulated  units.  This 
flexibility  will  reduce  the  potential  for 
confusion  and  inefficiency  created  by 
the  application  of  two  different 
regulatory  requirements. 

Finally,  the  Agency  is  specifying  the 
Part  B  information  submission 
requirements  for  facilities  that  receive 
post-closure  permits. 
DATES:  This  nde  is  effective  October  22. 
1998. 

ADDRESSES:  Supporting  materials  are 
available  for  viewing  in  the  RCRA 
Information  Center  (RIC),  located  at 
CrysUl  Gateway  I.  First  Floor,  1235 
Jefferson  Davis  Highway.  Arlington.  VA. 
The  Docket  Identification  Number  is  F- 
98-PCPF-FFFFF.  The  RIC  is  open  from 
9  a.m.  to  4  p.m..  Monday  through 
Friday,  excluding  Federal  hoUdays.  To 
review  docket  materials,  it  is 
recommended  that  the  public  make  an 
appointment  by  calling  (703)  603-9230. 
llie  public  may  copy  a  maximum  of  100 
pages  from  any  rq[ulatoiy  docket  at  no 


chaige.  Additional  copies  cost  $0.15/ 
page.  The  index  and  some  supporting 
materials  are  available  electronically. 
See  the  Supplementary  Infonnation 
section  for  information  on  accessing 
them. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
general  information,  contact  the  RCRA 
Hotline  at  (800)  424-9346  or  TDD  (800) 
553-7672  (hearing  impaired).  In  the 
Washington.  DC  metropoUtan  area,  call 
(703)  412-8810  or  TDD  (703)  412-3323. 

For  more  detailed  infonnation  on 
specific  aspects  of  this  rulemaking, 
contact  Barbara  Foster,  Office  of  Solid 
Waste,  N4ail  Code  5303W,  U.S. 
Environmental  Protection  Agency.  401 
M  St.  SW,  Washington  DC  20460.  (703- 
308-7057), 

foster  .bart>ara9epamail.epa.gov 
SUPPLEMENTARY  INFORMATION:  The  index 
and  the  following  supporting  materiab 
are  available  on  the  Internet:  Economic 
Assessment.  Follow  these  instructions 
to  access  the  infonnation  electronically: 
WWW:  http://www.epa.gov/epaoswer/ 

osw/hazwaste.htm»closure 
FTP:  ftp.epa.gov 
Login:  anonymous 
Password: 

foster.barbaTa9epamail.epa.gov 
Files  are  located  in  /pub/epaoswer 

PtmubUs  OutliiM 

I.  Authority 

n.  Background  Infonnation 

A.  Overview  of  RCRA  Permit  Authorities 

1.  Closure  and  Post-Closure  Care 

2.  Subput  F 

B.  Overview  of  HSW A  Conective  Action 
Authorities 

Q  Overview  of  Proposed  Rule 

1.  Elements  of  the  Proposal  that  are 
Promulgated  in  this  Final  Rule 

a.  Post-Closure  Care  Under  Alternatives  to 
PermiU 

b.  Remediation  Requirements  for  Land- 
Based  Units  with  Releases  to  the 
Environment 

c  Post-Closure  Permit  Information 
Submission  Requirements 

2.  Elements  of  the  Proposal  that  are  not 
Promulgated  in  this  Final  Rule 

a.  State  Equivalent — Corrective  Action 
Enforcement  Authority  for  Interim  Status 
Facilities 

b.  Timeframes  for  Closure 

in.  Section-by-Section  Analysis  and 
Response  to  Comment 

A.  Overview  of  Final  Rule 

1.  Post-Closure  Care  Under  Alternatives  to 
Permits 

2.  Remediation  Requirements  for  Land- 
Based  Units  with  Releases  to  the 
Environment 

3.  Post-Closure  Permit  Part  B  Information 
Submission  Requirements 

B.  Post -Closure  Care  Under  Alternatives  to 
Permits 

1.  Use  of  Alternative  Mechanisms  to 

Address  Post-Closure  Care  ($  270.1(c)) 
a.  Detailed  Discussion  of  Final  Rule 


b.  Response  to  Comment 

2.  Requirements  for  Alterative  Mechanisms 

a.  Part  B  Information  Submission 
RequiremenU  (§  26S.121(aMl)) 

b.  Subpart  F  Groundwater  Monitoring  and 
Corrective  Action  Program 

(§§26S.  121(c)(3)  and  264.901—264.100) 

c.  Facility-wide  Corrective  Action 
(S  265.121(a)(2)) 

3.  Public  Involvement  (SS  265.121(b)) 

a.  Overview 

b.  Response  to  Comment 

4.  Enforceable  Documents  Issued  Prior  to 
the  EOsctive  Date  of  this  Rule 
(S265.121(bM3) 

a.  Overview 

b.  Response  to  Conunent 

C  Remediation  Requirements  for  Land- 
Based  Units  with  Releases  to  the 
Environment 

1.  Overview 

2.  Response  to  Comment 

D.  Post-Closure  Permit  Part  B  Information 
Submission  Requirements  ($270.28) 

1.  Overview 

2.  Response  to  Comment 

IV.  State  Authorization 

A.  Authorization  of  State  Programs 

B.  Enforcement  Authorities 
C  ESect  of  this  Rule  on  State 

Authorizations 
D.  Review  of  State  Program  Applications 

1.  Post-Closure  Care  Under  Alternatives  to 
Permits 

2.  Remediation  Requirements  for  Land- 
Based  Units  With  Releases  to  the 
Environment 

3.  Post-Closure  Permit  Part  B  Information 
Submission  Requirements 

V.  Effective  Date 

VI.  Regulatory  Assessments 

A.  Executive  Order  12866 

B.  Regulatory  Flexibility  Act 

C  Unfunded  Mandates  Reform  Act 

D.  Paperwork  Reduction  Act 

E.  Executive  Order  13045:  Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks 

F.  National  Technology  Transfer  and 
Advancement  Act 

G.  Executive  Order  12898:  Environmental 
)ustice 

H.  Executive  Order  12875:  Enhancing 

Intergovernmental  Parmerships 
I.  Executive  Order  13084:  Consultation  and 

Coordination  with  Indian  Tribal 

Governments 
).  Submission  to  Congress  and  the  General 

Accounting  Office 
Vn.  Brownfields 

L  Authority 

These  regulations  are  promulgated 
under  the  authority  of  sections  2002(a). 
3004,  3005.  and  3006  of  the  Resource 
Conservation  and  Recovery  Act,  as 
amended,  42  U.S.C.  6912(a),  6924,  6925, 
and  6926. 

n.  Background  Information 

A.  Overview  of  RCRA  Permit  Authorities 

Section  3004  of  the  Resource 
Conservation  Recovery  Act  (RCRA) 
requires  the  Administrator  of  EPA  to 
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develop  regulations  applicable  to 
owners  and  operators  of  hazardous 
waste  treatment,  storage,  or  disposal 
facilities,  as  necessary  to  protect  human 
health  and  the  environment.  Section 
3005  requires  the  EPA  Administrator  to 
promulgate  regulations  requinng  each 
person  owning  or  operating  a  treatment, 
storage,  or  disposal  facility  to  have  a 
permit,  and  to  establish  requirements 
for  permit  applications.  Recognizing 
that  the  Agency  would  require  a  period 
of  time  to  issue  permits  to  all  facilities, 
Congress  provided,  imder  section 
3005(e)  of  RCRA,  that  qualifying  owners 
and  operators  could  obtain  "interim 
status"  and  be  treated  as  having  been 
issued  permits  until  EPA  takes  final 
administrative  action  on  their  permit 
applications.  The  privilege  of 
continuing  hazardous  waste 
management  operations  during  interim 
status  carries  with  it  the  responsibiUty 
of  complying  with  appropriate  portions 
of  the  section  3004  standards. 

EPA  has  issued  numerous  regulations 
to  implement  RCRA  requirements  for 
hazardous  waste  management  facilities. 
These  include  the  standards  of  40  CFR 
Part  264  (which  apply  to  hazardous 
waste  management  units  at  facilities 
that  have  b^n  issued  RCRA  permits); 
Part  265  (which  apply  to  hazardous 
waste  management  units  at  interim 
status  facilities),  and  Part  270  (which 
provide  standards  for  permit  issuance). 

1.  Closure  and  Post-Closiu«  Care 

The  closure  regulations  at  40  CFR 
Parts  264  and  265  Subpart  G  require 
owners  and  operators  of  hazardous 
waste  management  units  to  close  these 
units  in  a  manner  that  is  protective  of 
human  health  and  the  environment  and 
that  minimizes  the  post-closure  releases 
to  the  environment.  These  regulations 
also  establish  procedures  for  closure: 
they  require  owners  and  operators  to 
submit  closure  plans  to  the  Agency  for 
their  hazardous  waste  management 
units,  and  they  require  Agency  approval 
of  those  closure  plans. 

In  addition,  Parts  264  and  265 
establish  s{>ecific  requirements  for 
closure  of  different  types  of  units.  Under 
Parts  264  and  265  Subpart  N.  owners 
and  operators  of  landfills  are  required  to 
cover  the  imit  with  an  impermeable  cap 
designed  to  minimize  infiltration  of 
liquid  into  the  unit;  then  owners  or 
operators  must  conduct  post -closure 
care  (including  maintenance  of  the  cap 
and  groimdwater  monitoring).  Under 
Subparts  K  and  L  of  Parts  264  and  265, 
owners  and  operators  of  surface 
impoundments  and  waste  piles  must 
either  remove  or  decontaminate  all 
hazardous  waste  and  constituents  from 
the  unit,  or  leave  waste  in  place,  install 


a  final  cover  over  the  unit,  and  conduct 
post-closure  care.  Closure  of  land 
treatment  faciUties  must  be  conducted 
in  accordance  with  closure  and  post- 
closure  care  procedures  of  §§  264.280 
and  265.280.  As  part  of  the  closure  plan 
approval  process,  the  Agency  has  the 
authority  to  require  owners  and 
operators  to  remove  some  or  all  of  the 
waste  from  any  type  of  unit  at  the  time 
of  closure,  if  doing  so  is  necessary  for 
the  closure  to  meet  the  performance 
standardof  §264.111  or  §265.111. 

Under  Subparts  I  and )  of  Parts  264 
and  265,  owners  and  operators  of  non- 
land  based  imits  (e.g.,  tanks  and 
containers)  are  required  to  remove  or 
decontaminate  all  soils,  structures,  and 
equipment  at  closure.  Owners  and 
operators  of  tanks  who  are  imable  to  do 
so  must  close  the  imit  as  a  landfill  and 
conduct  post-closure  care  (see,  for 
example.  §  265.197(b)). 

Where  post-closure  care  is  required, 
owners  and  operators  must  comply  with 
the  requirements  of  §§  264.117-120  or 
§§  265.117-120.  These  provisions 
establish  a  post-closure  plan  approval 
process,  similar  to  the  closure  plan 
approval  process,  and  requirements  for 
maintenance  of  the  RCRA  cap  during 
the  post-closure  care  period.  Facilities 
also  must  comply  with  the  groundwater 
requirements  of  Part  264  or  Part  265 
Subpart  F  during  the  same  period. 

2.  Subpart  F 

The  requirements  of  Parts  264  and 
265,  Subpart  F  apply  to  "regulated 
units,"  defined  in  §  264.90(a)(2)  as  any 
landfill,  surface  impoundment,  waste 
pile,  or  land  treatment  unit  that  received 
hazardous  waste  after  July  26. 1982  or 
that  certified  closure  after  July  26,  1983. 
While  the  standards  of  Parts  264  and 
265,  Subparts  G  (closure  and  post- 
closure  care)  and  H  (financial  assurance) 
are  equivalent  for  permitted  and  interim 
status  facilities,  Part  265  groundwater 
monitoring  requirements  for  interim 
status  land  disposal  units  are  less 
comprehensive  than  those  established 
under  the  Part  264,  Subpart  F  standards 
for  permitted  facilities.  Whereas  Part 
265  sets  minimiun  standards  for  the 
installation  of  detection  monitoring 
wells  (e.g.,  one  upgradient  and  three 
downgradient  wells).  Part  264 
establishes  broader  standards  for 
establishing  a  more  comprehensive 
monitoring  system  to  ensure  early 
detection  of  any  releases  of  hazardous 
constituents.  The  specific  details  of  the 
system  are  worked  out  through  the 
permitting  process.  Consequently, 
compliance  with  Part  264  standards 
usually  results  in  a  more  extensive 
network  of  monitoring  wells.  Similarly, 
Part  265  specifies  a  limited  set  of 


indicator  parameters  that  must  be 
monitored,  while  Part  264  establishes  a 
more  comprehensive  approach  under 
which  the  owner  or  operator  is  required 
to  design  a  monitoring  program  around 
site-specific  indicator  parameters.  As  a 
result,  monitoring  systems  designed  in 
accordance  with  Part  264  standards  are 
specifically  tailored  to  the  constituents 
of  concern  at  each  individual  site. 
Additionally,  Part  264  compliance 
monitoring  standards  are  more 
comprehensive  than  Part  265  standards 
both  in  terms  of  monitoring  frequency 
and  the  range  of  constituents  that  must 
be  monitored.  Finally,  the  Part  264, 
Subpart  F  regulations  provide  for 
corrective  action  for  releases  to 
groundwater  whereas  the  Part  265, 
Subpart  F  regulations  do  not 

B.  Overview  of  HSW  A  Corrective  Action 
Authorities 

In  the  1984  Hazardous  and  SoUd 
Waste  Amendments  (HSW A)  to  RCRA, 
Congress  expanded  EPA's  authority  to 
address  releases  from  all  solid  waste 
management  units  (SWMUs)  at 
hazardous  waste  management  facilities. 
Section  3004(u)  of  HSWA  required  that 
any  (wrmit  issued  under  section  3005(c) 
of  RCRA  to  a  treatment,  storage,  or 
disposal  facility  after  November  8, 1984. 
address  corrective  action  for  releases  of 
hazardous  wastes  or  hazardous 
constituents  from  any  SWMU  at  the 
faciUty.  Section  3004(v)  authorized  EPA 
to  require  corrective  action  beyond  the 
facility  botmdary  where  appropriate. 
Section  3008(h)  provided  EPA  with 
authority  to  issue  administrative  orders 
or  bring  coiut  action  to  require 
corrective  action  or  other  measures,  as 
appropriate,  when  there  is  or  has  been 
a  release  of  hazardous  waste  or,  (under 
EPA's  interpretation)  of  hazardous 
constituents  from  a  faciUty  authorized 
to  operate  under  section  3005(e). 

In  a  December  16. 1985  memorandum 
entitled  Interpretation  of  Section 
3008(b)  of  the  Solid  Waste  Disposal  Act. 
EPA  interpreted  section  3008(h)  to 
apply  not  only  to  facilities  that  met  the 
requirement  for  obtaining  interim  status, 
but  also  to  facilities  that  were  subject  to 
but  did  not  fully  comply  with  the 
requirements  for  interim  status,  as  well 
as  to  faciUties  that  lost  interim  status 
pursuant  to  40  CFR  Part  124  or  sections 
3005(c)  or  3005(e)(2)  of  RCRA.  Later,  in 
an  August  10, 1989  memorandum 
entitled  Coordination  of  Corrective 
Action  Through  Permits  and  Orders 
(OSWER  Directive  9502.1989(04)),  EPA 
clarified  that  interpretation  by  stating 
that  a  section  3008(h)  order  cannot  be 
issued  to  a  facility  after  final  disfKtsition 
of  the  permit  applicution. 
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In  practice,  the  coirective  action 
process  is  highly  site-specific,  and 
involves  direct  oversight  by  the 
reviewing  Agency.  Unlike  the  closure 
process,  which  provides  two  options 
(closure  with  waste  in  place  and  closure 
by  complete  removal  and 
decontamination),  the  corrective  action 
process  provides  considerable  flexibility 
to  the  Agency  to  decide  on  remedies 
that  reflect  the  conditions  and  the 
complexities  of  each  facility.  For 
example,  depending  on  the  site-specific 
circumstances,  remedies  may  attain 
media  cleanup  standards  through 
various  combinations  of  removal, 
treatment,  engineering,  and  institutional 
controls. 

EPA  has  codified  corrective  action 
requirements  at  §§264.101,  264.552, 
and  264.553,  and  ciurently  implements 
these  requirements  through  the 
permitting  process.  EPA  also 
implements  corrective  action  by  issuing 
corrective  action  orders  under  section 
3008(h)  of  RCRA.  In  addition,  to 
facilitate  the  corrective  action  process. 
EPA  proposed  more  extensive  corrective 
action  regulations  on  July  27, 1990, 
under  a  new  Part  264  Subpart  S  (see  55 
FR  30798).  The  July  27. 1990  Subpart  S 
proposal  set  forth  EPA's  interpreUtion 
of  the  statutory  requirements  at  that 
time.  Later,  EPA  promulgated  several 
sections  of  that  proposal  related  to 
temporary  units,  corrective  action 
management  units,  and  the  definition  of 
"faciUty"  (see  58  FR  8658,  February  16. 
1993). 

On  May  1,  1996,  the  Agency  issued  a 
Federal  Register  notice  (61  FR  19432) 
defining  the  goals  of  the  corrective 
action  program,  and  providing  guidance 
on  its  implementation.  The  notice  also 
announced  the  Agency's  Corrective 
Action  Initiative  and  soliciting  comment 
on  issues  related  to  the  corrective  action 
program.  This  initiative  is  a 
reevaluation  effort  to  identify  and 
implement  improvements  to  the 
corrective  action  program,  and  to  focus 
that  program  more  clearly  on 
environmental  results.  The  notice 
specified  five  goals  of  the  Corrective 
Action  Initiative:  (1)  to  create  a 
consistent,  holistic  approach  to  cleanup 
at  RCRA  facilities:  (2)  to  establish 
protective,  practical  cleanup 
expectations:  (3)  to  shift  more  of  the 
responsibilities  for  achieving  cleanup 
goals  to  the  regulated  community:  (4)  to 
focus  on  opportunities  to  streamline  and 
reduce  costs:  and  (5)  to  enhance 
opporttmities  for  timely,  meaningful 
public  participation. 


C.  Overview  of  Proposed  Rule 

1.  Elements  of  the  Proposal  That  Are 
Promulgated  in  This  Final  Rule 

a.  Post-closure  care  under  alternatives 
to  permits.  The  regulations  promulgated 
in  this  rule  were  proposed  by  the 
Agency  on  November  8. 1994  (see 
Standards  AppUcable  to  Owners  and 
Operators  of  Closed  and  Qosing 
Hazardous  Waste  Management 
Facilities:  Post-Closure  Permit 
Requirement;  Closure  Process;  State 
Corrective  Action  Authority  (59  FR 
55778)).  That  proposal  was  designed  to 
give  EPA  and  the  authorized  States 
greater  flexibility  in  remediating  RCRA 
facilities  by  modifying  the  regulations  in 
several  areas. 

First,  EPA  proposed  to  allow  EPA  and 
authorized  States  to  use  a  variety  of 
legal  authorities  when  addressing 
facilities  that  require  post-closure  care. 
Under  the  propcraal,  the  Agency  would 
continue  to  impose  the  same  substantive 
groundwater,  post-closure  care,  and 
corrective  action  requirements  as  it 
would  under  a  permit,  and  woiUd 
provide  for  adequate  public 
participation. 

The  Agency  proposed  this  change  to 
provide  regulators  the  necessary 
flexibiUty  to  use  the  best  regulatory 
approach  in  addressing  these  sites.  Prior 
to  today's  rule,  section  270.1  required 
owners  and  operators  of  landfills,  waste 
piles,  surface  impoundments,  or  land 
treatment  units  that  received  waste  after 
July  26. 1982,  or  that  ceased  the  receipt 
of  wastes  prior  to  July  26, 1982,  but  did 
not  certify  closure  until  after  January  26, 
1983,  to  obtain  post-closure  permits 
(unless  they  demonstrated  that  they  met 
the  §  270.1  requirements  for  closure  by 
removal). 

In  the  case  of  operating  land  disposal 
facilities,  the  RCRA  permit,  when  first 
issued,  incorporates  the  closure  plan 
and  applicable  post-closure  provisions. 
These  post-closure  conditions  become 
eflective  after  the  facility  ceases  to 
manage  hazardous  waste  and  the 
closure  plan  has  been  implemented.  The 
permit,  when  issued,  also  requires 
compliance  with  Part  264  Subpart  F 
groundwater  monitoring  standards. 
Permits  issued  after  November,  1984 
also  would  impose  the  facility-wide 
corrective  action  requirements  of  RCRA 
section  3004(u),  if  necessary. 

For  interim  status  facilities  that  close 
without  obtaining  an  operating  permit, 
the  requirement  for  a  post-closure 
permit  (typically  issued  after 
completion  of  closure)  performed  an 
important  regulatory  function.  First,  to 
secure  a  permit,  the  facility  had  to  meet 
the  permit  application  requirements  of 
Part  270,  which  require  extensive 


information  on  the  hydrogeologic 
characteristics  of  the  site  and  extent  of 
any  groundwater  contamination. 
Second,  once  the  post-closure  permit 
was  issued,  the  bdlity  became  subject 
to  the  standards  of  Part  264  rather  than 
Part  265.  most  significantly  to  the  site- 
specific  groundwater  monitoring 
requirements  of  Part  264  Subpart  F. 
Third,  the  post-closure  permit  imposed 
facihty-wide  corrective  action  to  satisfy 
the  requirements  of  section  3004(u). 
Finally,  the  public  involvement 
procedures  of  the  permitting  process 
assure  that  the  public  is  informed  of  and 
has  an  opportunity  to  comment  on 
permit  conditions. 

The  requirement  for  post-closiue 
permits  was  promulgated  in  1982.  At 
the  time,  the  Agency  beheved  that 
permits  would  be  the  most  effective 
means  to  develop  site-specific 
groundwater  monitoring  programs 
tailored  to  individual  waste 
management  faciUties  (see  47  FR  32366, 
July  26, 1982).  Since  that  time,  the 
Agency  and  the  authorized  States  have 
issued  hundreds  of  permits  to  closed 
and  closing  interim  status  facilities.  In 
the  course  of  issuing  these  permits,  EPA 
and  the  States  have  encoimtered  many 
faciUties  where  post^losure  permit 
issuance  proved  difficult  or,  in  some 
cases,  impossible.  Generally,  the 
Regions  and  States  have  encountered 
two  major  difficulties  when  issuing 
post-closure  permits.  Firat,  some 
facilities  chose  to  close,  or  are  forced  to 
close,  because  they  cannot  comply  with 
Part  265  standards — particularly, 
groundwater  monitoring  and  financial 
assurance.  If  a  faciUty  cannot  meet  these 
requirements,  EPA  cannot  issue  a 
permit  to  it  because  section  3005(c)  of 
RCRA  requires  facilities  to  be  in 
compUance  with  appUcable 
requirements  at  the  time  of  permit 
issuance.  Second,  owners  or  operatora 
often  have  Uttle  incentive  to  seek  a  post- 
closure  permit.  Without  a  strong 
incentive  on  the  part  of  the  facility 
owner  or  operator  to  provide  a  complete 
application,  the  permitting  process  can 
be  significantly  protracted. 

To  address  environmental  risk  at 
faciUties  such  as  those  described  above,  * 
Regions  and  States  have  frequenUy 
utiUzed  legal  authorities  other  than 
permits.  Use  of  enforcement  actions 
enables  the  Agency  to  place  these 
faciUties  on  a  schedule  of  compUance 
for  meeting  financial  assurance  and/or 
groundwater  monitoring  requirements 
over  a  period  of  time.  And,  even  where 
enforcement  actions  cannot  bring  about 
full  regulatory  compUance  (e.g.,  where 
the  owner  or  operator  cannot  seciue 
financial  assurance),  they  enable  the 
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Agency  to  prescribe  actions  to  address 
the  most  significant  environmental  risks 
at  the  facility.  For  example,  EPA  has 
often  issued  corrective  action  orders 
under  the  authority  of  section  3008(h)  to 
address  releases  from  regulated  units 
and/or  other  SWMUs  at  these  facilities. 
In  other  cases.  Federal  or  State 
Superfund  authorities  have  been  used  to 
address  cleanup  at  sites.  However,  prior 
to  this  rule.  EPA  or  the  State  was  still 
required  to  issue  a  post-closure  permit 
even  where  the  environmental  risks 
associated  with  the  facility  were 
addressed  through  other  authorities. 
EPA  is  promulgating,  with  minor 
revisions,  those  provisions  of  the 
November  8, 1994  proposal  that  remove 
the  requirement  to  issue  post-closure 
permits  at  each  facility,  and  allow  post- 
closure  care  requirements  to  be  imposed 
using  either  permits  or  approved 
alternate  authorities.  Those  provisions 
are  promulgated  in  this  rule  in 
§§  265.121,  270.1(c).  and  271.16,  and  are 
discussed  in  sections  III.A.  and  III.B. 

bfilow. 

b.  Remediation  requirements  for  land- 
based  units  with  releases  to  the 
environment.  The  November  8, 1994 
proposal  also  soUcited  comment  on 
several  issues  related  to  the  regulatory 
distinction  between  regulated  units  and 

SWMUs. 

In  1982,  when  the  regulatory  structure 
for  closure  was  established,  the  Agency 
had  little  experience  with  closure  of 
RCRA  regulated  units.  Since  1982.  the 
Agency  and  authorized  States  have 
approved  hundreds  of  closure  plans, 
and  overseen  the  closure  activities 
taking  place  under  those  plans.  It  has 
become  evident  that  closure  of  these 
units  is  frequently  more  complex  than 
EPA  envisioned  in  1982.  In  many  cases, 
particularly  with  unUned  land-based 
units,  the  unit  has  released  hazardous 
waste  and  constituents  into  the 
surrounding  soils  and  groundwater.  In 
some  cases,  the  unit  may  be  located  near 
SWMUs  or  areas  of  concern  that  also 
have  released  hazardous  constituents  to 
the  environment.  As  a  result,  the 
cleanup  of  similar  releases  may  be 
subject  to  two  different  sets  of  standards 
and  two  different  sets  of  procedures. 
EPA  is  concerned  that  this  dual 
regulatory  structure  may  unnecessarily 
impede  cleanups. 

In  the  November  8, 1994  proposal,  Uie 
Agency  addressed  this  issue  by 
requesting  comment  on  giving 
discretion  to  the  Agency  or  the 
authorized  State  to  impose  requirements 
developed  for  corrective  action  in  lieu 
of  the  requirements  of  Subparts  F 
(groundwater),  G  (closure  and  post- 
closure),  and  H  (financial  assurance)  at 
certain  regulated  units.  After  reviewing 


the  comments,  which  largely  supported 
the  concept,  EPA  has  decided  to 
promulgate  provisions  providing  that 
discretion  for<»rtain  regulated  units, 
both  permitted  and  interim  status,  that 
appear  to  have  released  to  the 
environment,  if  SWMUs  also  appear  to 
have  contributed  to  the  same  release. 
Those  provisions  are  promulgated  in 
this  rule  in  §§  264.90(0,  264.110(c), 
264.14b(d),  265.90(f),  265.110(d).  and 
265.140(d),  and  are  discussed  in 
sections  ffl.A.  and  III.C.  below. 

c.  Post-closure  permit  information 
submission  requirements.  In  the 
November  8, 1994  rule,  EPA  proposed 
to  add  a  new  §  270.27  to  identify  that 
subset  of  the  Part  B  application 
information  that  must  be  submitted  for 
post-closure  permits.  Under  that 
provision,  an  owner  or  of)erator  seeking 
a  post-closure  permit  would  have  to 
submit  only  that  information 
specifically  required  for  post-closure 
permits  under  that  section,  unless 
otherwise  directed  by  the  Regional 
Administrator.  Under  the  proposal,  the 
information  required  under  §  270.27 
would  be  submitted  upon  request  by  the 
Regional  Administrator. 

Proposed  §  270.27  is  promulgated  in 
§  270.28  of  this  final  rule. 


2.  Elements  of  the  Proposal  That  Are  not 
Promulgated  in  This  Final  Rule 

a.  State  equivalent — corrective  action 
enforcement  authority  for  interim  status 
facilities.  The  November  8, 1994 
proposal  also  would  have  required 
States  to  adopt  enforcement  authority 
equivalent  to  section  3008(h)  corrective 
action  authority  as  part  of  their 
authorized  program.  Though  many 
commenters  supported  this  portion  of 
the  proposal,  many  State  commenters 
strongly  objected  to  it  for  several 

reasons. 

Although  EPA  has  the  authority  to 
require  authorized  States  to  have 
adequate  enforcement  programs,  the 
Agency,  after  considering  public 
comment,  has  decided  not  to  proceed  at 
this  time  with  the  requirement  that 
States  adopt  section  3008(h)-equivalent 
authority  as  part  of  their  authorized 
enforcement  program.  EPA  believes  the 
States  raised  significant  issues  that 
would  need  to  be  resolved  prior  to 
promulgation.  This  is  not  a  final 
decision  on  this  issue— the  Agency  may 
determine  at  a  future  date  to  adopt  such 
a  requirement. 

EPA  notes  that  SUtes  seeking 
authorization  to  issue  enforceable 
documents  in  lieu  of  post-closure 
permits  will  need  to  submit  their 
alternative  legal  authorities  to  EPA  for 
review.  As  part  of  that  review.  EPA  wiU 
determine  whether  the  State  authorities 


are  broad  enough  to  impose  faciUty- 
wide  corrective  action  at  interim  status 
facilities.  Submission  of  these 
alternative  authorities  will  be  required 
only  for  States  seeking  authorization  for 
this  rule.  It  will  not  be  required  of  all 

States. 

b.  Timeframes  for  closure.  The 
November  8. 1994  proposal  requested 
comment  on  whether  the  Agency  should 
make  modifications  to  the  closure 
process,  in  particular,  to  the  timeframes 
for  closure.  The  Agency  recognized  that 
the  current  timeframes  may.  in  some 
cases,  not  be  adequate  where  the  closure 
is  really  a  cleanup  activity,  rather  than 
the  more  straightforward  capping  or 
waste  removal  activities  contemplated 

in  1982.  - 

Though  public  comment  generaUy 
agreed  that  the  closure  timeframes  are 
not  adequate,  the  Agency  is  not 
promulgating  this  provision  of  the 
November  8, 1994  proposal  at  this  time. 
EPA,  however,  is  promulgating  a  rule 
that  will  allow  overseeing  agencies  to 
replace  closure  requirements — 
including  closure  timeframes — with 
requirements  developed  under 
corrective  action,  at  some  facilities.  EPA  . 
expects  that  these  revisions  will  allow 
site-specific  flexibility  for  timeframes 
for  some  of  the  complex  closures, 
thereby  providing,  in  part,  the  reUef 
intended  by  the  proposal. 
m.  Section-by-Section  Analysis  and 
Response  to  Comment 

A.  Overview  affinal  Rule 

1.  Post-Closure  Care  Under  Alternatives 

to  Permits 

This  final  rule  creates  an  optional, 
new  procedural  mechanism  for 
imposing  requirements  on  units  or 
facilities  that  closed  wiUiout  obtaining  a 
permit.  It  ensures  that  these  units  have 
to  meet  the  same  substantive 
requirements  that  apply  to  units 
receiving  post-closure  permits. 

The  post-closure  requirements  for 
permitted  facilities  in  Part  264  are  more 
extensive  than  the  analogous  Part  265 
interim  status  requirements  in  three 
areas:  (1)  the  requirements  for 
submission  of  information  under  Part 
270;  (2)  Part  264  Subpart  F  requirements 
for  groundwater  management  and 
corrective  action  for  releases  to 
groundwater,  and  (3)  fadUty-wide 
corrective  action  requirements  for 
releases  from  SWMUs  under  §  264.101. 
To  impose  equivalent  requirements  at 
interim  status  faciUties,  EPA  or  an 
authorized  State  must  issue  an 
enforceable  docimient  that  performs 
many  of  the  functions  of  a  permit.  Thus, 
the  enforceable  document  must  impose: 
(1)  the  requirements  of  new 


56714         Federal  Register / Vol.  63.  No.  204 /Thursday.  October  22,  1998 /Rules  and  Regulations 


§  265.121(a)(1).  which  imposes 
information  requirements  that  are 
relevant  to  closed  facilities  needing 
permits  only  for  post-closure  care;  (2) 
the  requirements  of  new  §  265.121(a)(3). 
which  applies  Part  264  groundwater 
standards  to  the  regulated  unit;  and  (3) 
the  requirements  of  new  §  265.121(a)(2). 
which  imposes  facility-wide  corrective 
action  consistent  with  §264.101. 

The  remaining  requirements  that 
apply  during  the  post-closure  care 
period  relate  to  the  maintenance  of  the 
closed  unit  and  financial  responsibility. 
The  permitting  and  interim  status 
stanoards  for  these  requirements  are 
virtually  identical.  Consequently,  these 
requirements  need  not  be  addressed  in 
the  enforceable  alternative  to  the 
permit — rather,  the  relevant  portions  of 
Part  265  Subparts  G  and  H  will  continue 
to  apply.  Post-closure  care  requirements 
will  normally  continue  to  be  set  out  in 
the  facility's  approved  closure  plan. 
Financial  responsibility  requirements 
are  self-implementing.  (Of  course.  EPA 
or  an  authorized  State  may  chose  to 
incorporate  the  Part  265  requirements 
for  post-closure  care  and  Bnancial 
responsibility  into  an  enforceable 
document,  if  they  wish.) 

The  new,  non-permit  mechanisms 
provide  opportunities  for  public 
participation,  which  differ  somewhat 
from  those  set  out  in  the  permit 
issuance  and  modification  procedures  of 
Parts  124  and  270.  EPA's  new 
requirements  reflect  the  Agency's  eflbrts 


to  provide  as  much  public  participation 
as  possible,  but  also  reflect  the  Agency's 
awareness  that  most  of  the  alternate 
mechanisms  used  to  address  corrective 
action  will  be  enforcement  orders. 

The  current  procedures  for  issuing 
post-closure  permits  first  provide  an 
opportunity  for  public  comment  at  the 
time  the  permit  is  issued.  This  typically 
means  that  the  public  is  able  to 
comment  on  the  plan  for  investigating 
suspected  releases  at  the  facility.  Permit 
modification  procedures  then  provide 
opp>ortunities  to  comment  at  the  time 
the  permit  authority  selects  a  remedy  for 
the  facility.  They  also  provide  an 
opportunity  to  comment  when  the 
permit  authority  concludes  that 
corrective  action  is  complete.  Under  the 
Federal  rules  used  by  EPA. 
opportunities  to  Hie  administrative 
appeals  are  available  after  each  of  these 
steps.  (EPA.  however,  does  not  require 
States  to  provide  for  administrative 
appeals  of  permits). 

'The  new  public  participation 
requirements  for  enforceable  documents 
are  codified  at  §  265.121(b).  They 
reouire  the  overseeing  agency  to  provide 
public  notice  and  an  opportunity  to 
comment:  (1)  when  the  Agency  becomes 
involved  in  a  remediation  at  the  facility 
as  a  regulatory  or  enforcement  matter; 
(2)  on  the  proposed  remedy  and  the 
assumptions  u{>on  which  the  remedy  is 
based;  and  (3)  prior  to  maiung  the  final 
decision  that  remedial  action  is 
complete  at  the  facility.  They  do  not 


require  either  EPA  or  the  States  to 
provide  opportunities  for  administrative 
appeals.  EPA  recognizes  that,  at  least  at 
the  Federal  level,  this  changes  the 
opfK>rtunities  for  public  involvement  in 
the  requirements  that  will  govern  closed 
hazardous  waste  facilities.  EPA  believes 
these  requirements  equal,  and  in  some 
respect  exceed,  the  current  permitting 
requirements  for  public  participation. 
On  the  other  hand,  the  new 
requirements  do  not  require  an 
opportunity  for  administrative  appeal. 
While  this  approach  to  a  certain  extent 
lessens  the  public's  opportunity  to 
challenge  a  decision,  EPA  believes  that 
rights  to  administrative  appeals  (which 
can  be  exercised  by  a  regulated  facility 
as  well  as  the  public)  are  inappropriate 
in  an  enforcement  context. 

The  final  rule  deBnes  "enforceable 
document"  at  §  270.1(c)(7).  Generally. 
Federal  orders  under  section  3008(h)  of 
RCRA  and  section  106  of  CERCLA  will 
fall  within  this  definition  and  be 
eligible,  as  well  as  State  orders  issued 
under  authorities  reviewed  and 
approved  by  EPA.  Fiud-financed 
actions  under  section  104  of  CERCLA 
also  will  be  eligible.  Closure  and  post- 
closure  plans,  and  State  enforcement 
authorities  analogous  to  RCRA  section 
3008(a)  enforcement  authority  also  will 
be  appropriate  mechanisms. 

Table  1  summarizes  these 
requirements. 


Table  1  .—Enforceable  DocuMEhfrs  in  Lieu  of  Post-Closure  Permits 


Subject 


Faality  Information 


Groundwater  Protection 


Corrective  Action 


Public  Participation 

Financial  Responsibility  !!!!!!.™1".""Z!!! 

Post-Closure  Care  ol  Regulated  Unit '"""""""""""""!."!"!!"."!!!!"!!"!!!""!! 

«.!,^-Sr*^fl}2:5?**^-""'**  »»«P?<*«*  o*  contributing  to  releases  to  the  environment,  these  requirements  may  be  replaced  by  site-specific  re- 
quirements developed  under  correctwe  actwn.  See  new  §§264.90(1).  264.110(c),  264.140(d).  265.90(0,  265.1  l6(d).  wSate.l-itHd)  o(tt^fi/«l 


Regulations  for  permits 


§270.28  

Part  264,  Subpart  F* 


§264.101 


Parts  124  and  270  .... 
Part  264,  Subpart  H* 
Part  264.  Subpart  G* 


Regulations  for  en- 
forceat>le  documents 


§270.28  {see 

§265.121) 
Part  264,  Subpart  F 

(SM  §265.121)* 
§264.101  (see 

§265.121) 
§265.121 

Part  265.  Subpart  H* 
Part  265.  Subpart  G* 


2.  Remediation  Requirements  for  Land- 
Based  Units  With  Releases  to  the 
Environment 

The  second  portion  of  this  final  rule 
provides  flexibility  to  regulators  in 
another  area  of  the  RCRA  regulations. 
As  described  above,  two  different  sets  of 
RCRA  requirements  arguably  apply  to  a 
single  release  if  both  regulated  units  and 
SWMUs  have  contributed  to  the  release. 
This  rule  provides  flexibility  to 
harmonize  the  two  sets  of  requirements 


by  substituting  corrective  action 
requirements  for  requirements  for 
regulated  units  set  out  in  Part  264  (for 
permitted  facilities)  or  Part  265  (for 
interim  status  facilities).  These  optional, 
new  provisions  are  available  to 
regulators  at  a  broad  range  of  RCRA 
facilities,  including,  but  not  limited  to, 
those  covered  by  the  change  to  post- 
closure  permitting  described  above. 

This  portion  of  the  rule  provides  EPA 
and  authorized  States  with  discretion  to 


prescribe  alternative  groundwater 
monitoring,  closure  and  post-closure, 
and  financial  responsibiUty  standards  at 
both  operating  and  closed  facilities, 
where  EPA  (or  a  State)  finds  that  a 
release  of  hazardous  waste  or  hazardous 
constituents  has  occurred,  and  both  a 
regulated  unit  and  one  or  more  SWMUs 
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(or  areas  of  concern  >)  are  likely  to  have 
contributed  to  the  release.  • 

For  permitted  focilities,  the 
alteinative  standards  will  be  issued  in 
the  permit  (or  issued  in  an  enforceable 
document  (as  defined  in  §  270.1(c)(7))), 
which  is  referenced  in  the  permit).  EPA 
and  authorized  States  may  develop  the 
cleanup  requirements  for  the  regulated 
unit  and  SWMUs  imder  non-peimit 
authorities,  sudi  as  CERCLA  or  a  State 
superfund  statute,  but  they  must 
incorporate  them  into  the  permit,  or 
incorporate  them  into  an  oifbrceable 
document,  which  is  referenced  in  the 
permit. 

For  interim  status  fedlities,  EPA  or 
States  authorized  to  implement  this 
portion  of  this  final  rule  must  impose 
alternative  closure,  groundwater 
monitoring,  and/or  financial 
responsibility  standards  for  interim 
status  fedlities  in  an  enforceable 
document.  "Enforceable  documents"  for 
this  rule  indude  RCRA  section  3008(h) 
ordras,  actions  under  sections  104  or 
106  of  CERCLA,  or  State  actions  under 
authorities  reviewed  and  approved  by 
EPA  as  described  below.  If  EPA  or  an 
authorized  State  issues  altnnative 
dosure  standards,  the  fedlity's  closure 
plan  and/or  post-closure  plan  must  be 
amended  to  set  forth  the  alternative 
provisions,  or  to  reference  the 
enforceable  document  that  sets  forth 
those  provision. 

3.  Post-Closure  Part  B  Permit 
Information  Submission  Requirements 

To  ensure  substantive  equivalency  of 
authorities  used  in  lieu  of  post-closure 
pomits,  this  final  rule  requires  owners 
and  operators  to  submit  the  same 
information  specifically  required  for 
post-dosiire  permits,  upon  request  by 
the  Agency,  when  an  alternative 
authority  is  used  in  lieu  of  a  post- 
closure  permit.  Section  265.121(a)(1) 
requires  owners  and  operators  obtaining 
enforceable  dociunents  in  lieu  of  post- 
dosure  permits  to  submit  the 
information  required  in  §  270.28. 

Section  270.28,2  which  is 
promulgated  in  this  final  rule, 
establishes  information  submission 
requirements  for  post-closure  permits. 
As  is  discussed  in  detail  in  section  UI.D. 
of  this  preamble,  §  270.28  spedfies 
information  that  the  Regioiud 
Administrator  will  request  to  issue  a 


*  Area  of  conoom  maan*  any  ana  of  a  {Kility 
under  the  control  or  ownerahip  of  an  o%raar  or 
operator  where  a  releaie  to  the  environment  of 
hazardout  wastes  or  hazardous  constituents  has 
occurred,  is  suspected  to  have  occurred,  or  may 
occur,  ragudlass  otthe  frequency  or  duration  (see 
final  RCRA  section  300a0>)  Modal  Consent  Order, 
Dacamber  15. 1W3). 

*This  provision  was  promulgated  as  §  270.72. 


post-closure  permit,  and  requires 
owners  and  operators  to  submit  that 
information.  It  indudes  information  the 
Agency  believes  will  be  important  for 
all  post-dosure  permits,  that  is. 
groundwater  characterization  and 
monitoring  data,  information  related  to 
long-term  care  of  the  regulated  tmit  and 
monitoring  systems,  and  information  on 
SWMUs  and  possible  releases.  In 
addition,  recognizing  that  additional 
information  may  be  needed  on  a  site- 
specific  basis.  §  270.28  also  allows  the 
Regional  Administrator  to  require  any  of 
the  Part  B  information  specified  in 
§§270.17,  270.18,  270.20,  and  270.21. 
Section  265.121(a)(1)  adopte  this 
approach  for  alternative  mechanisms  as 
well. 

B.  Post-Closure  Care  Under  Ahematives 
to  Permits 

1.  Use  of  Alternative  Mechanisms  To 
Address  Post-Qosure  Care  (§  270.1(c)) 

a.  Detailed  discussion  of  final  rule. 
Section  270.1(c),  amended  by  this  rule, 
requires  owners  and  operators  dosing 
unpermitted  regulated  units  with  waste 
in  place  either  to:  (1)  obtain  a  post- 
dosure  permit,  or  (2)  comply  with  the 
alternative  post-dosure  requirements  of 
§  270.1(c)(7).  Prior  to  this  rule,  owners 
and  operators  of  regulated  units 
requiring  post-dosure  care  had  to  obtain 
permits  for  the  post-dosure  period.  This 
rule,  by  allowing  another  alternative  to 
post-dosure  permitting,  provides 
regulators  with  flexibility  to  address  the 
post-dosure  period  at  RCRA  fedlities 
using  a  variety  of  legal  authorities, 
induding  enforcement  mechanisms. 

Facilities  that  dose  with  waste  in 
place,  without  obtaining  a  permit,  and 
then  use  non-permit  mechanisms  in  lieu 
of  a  permit  to  address  post-dosure 
responsibilities,  will  have  to  meet  three 
important  requirements  that  apply  to 
feciUties  that  receive  permits:  (1)  the 
more  extensive  groundwater  monitoring 
required  under  Part  264.  as  they  apply 
to  regulated  units;  (2)  certain 
requirements  for  information  about  the 
fedlity  found  in  Part  270  that  enable  the 
overseeing  agency  to  implement  the  Part 
264  monitoring  requirements;  and  (3) 
fadUty-wide  corrective  action  for 
SWMUs  as  required  under  §  264.101. 
These  requirements  are  set  out  in  new 
§  265.121.  which  applies  to  interim 
status  fadUties  requiring  post-dosure 
care. 

EPA  and  States  authorized  for  this 
rule  must  impose  these  requiremoits  in 
enforceable  documents,  as  defined  in 
§  270.1(c)(7)  of  this  rule,  if  they  are 
being  issued  in  lieu  of  permits.  Federal 
enforcement  orders  issued  imder 
sections  3008(a)  and  3008(h)  qualify  as 


enforceable  documents.  Post-dnmre 
plans  issued  by  EPA  under  §  265.118. 
which  are  enforceable  under  section 
3008(a),  also  will  qualify.  Orders  issued 
xmder  section  106  of  CQICLA  will  also 
be  eligible,  as  will  dedsion  documents 
describing  response  actions  under 
CERCLA  section  104.  Although 
response  actions  under  section  104  are 
oftrai  carried  out  by  EPA  using  monies 
from  the  Superfund,  rather  than  by 
responsible  parties  under  orders,  it  is 
reasonable  to  rely  on  them  because  EPA 
is  responsible  for  carrying  out  the 
deanup  woiIl  EPA  does  not  intend  this 
rule  to  revise  the  existing  poUcy  to  defer 
from  listing  on  Superfund's  National 
Priorities  List  (NFL)  those  fiMnUties  that 
are  subied  to  RCRA  corrective  action. 
However,  since  the  poUcy  permits  the 
listing  of  some  RCRA  fedUties  on  the 
NPL  (such  as  bankrupt  or  recaldtrant 
fedlities).  some  of  the  fedlities  subbed 
to  this  rule  may  also  be  eligible  for 
deanup  imder  CERCXA  section  104, 
and  EPA  (or  an  authorized  State)  may 
wish  to  rely  on  the  CERCLA  actim  to 
discharge  the  fedUty's  deanup 
responsibilities. 

States  obtaining  authorization  for  this 
rule  will  be  able  to  use  enforceable 
deanup  orders  similar  to  EPA's  section 
3008(h)  orders,  as  well  as  State 
superfund  authorities.  EPA  has  not  3ret 
formally  reviewed  these  State  deanup 
authorities,  so  it  will  require  States  that 
wish  to  use  them  to  submit  them  for 
review  as  part  of  the  State  authorization 
process.  EPA  vnll  determine  whether 
they  provide:  (1)  the  substantive 
requirement  of  adequate  authority  to 
compel  deanup  of  all  releases  from 
SWMUs  within  a  fadlity's  boimdary.  as 
needed  to  prated  hiunan  health  and  the 
environment  [see  new  §  265. 121(a)(2)). 
and  (2)  procedural  requirements  to 
ensure  oompUanoe  (i.e..  adequate 
penalty  and  injiuictive  authority  to 
address  failures  to  comply)(see  new 
§  271.16(e)).  EPA  does  not  antidpate 
that  plans  for  truly  "voluntary" 
cleanups  will  meet  the  enforceability 
requirement,  although  it  is  willing  to 
lode  at  mechanisms  called  "voluntary" 
plans  or  agreements  to  determine 
v^ether  the  State  has  adequate 
authority  to  compel  compliance.  (EPA 
emphasizes  that  this  nde  does  not 
preclude  the  use  of  State  "voluntary" 
authorities  to  address  deanup  at  RCRA 
fedlities  and.  indeed.  EPA  encourages 
their  use  under  the  ^>propriate 
circumstances.  Nor  does  it  a£fed  the 
abiUty  of  B>A  Regions  to  enter  into 
memoranda  of  agreement  or  other 
mechanisms  promoting  the  use  of  State 
voluntary  programs  at  RCRA  fedUties, 
vt^ere  appropriate.  This  rule  only 
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addresses  the  question  of  whether  the 
State  uses  these  authorities  to  satisfy  the 
post-closure  permit  obligation.) 

EPA  expects  that,  in  some  cases,  the 
overseeing  agency  or  agencies  will 
choose  to  use  more  than  one  mechanism 
to  ensure  that  the  substantive  post- 
closure  requirements  in  new  §  265.121 
are  imposed.  For  example,  if  EPA  were 
addressing  a  facility  with  releases  at 
SWMUs  and  a  regulated  unit  with  no 
release,  it  could  issue  a  section  3008(h) 
order  to  address  the  releases  from  the 
SWMUs.  EPA,  however,  might  decide 
that  such  an  order  would  not  be  the 
most  effective  means  of  imposing  long- 
term  groundwater  monitoring 
requirements  for  the  non-leaking 
regulated  unit.  The  new  requirements 
could  be  imposed  on  the  regulated  unit 
in  a  revised  interim  status  post-closure 
plan.  Alternatively,  EPA  could  issue  a 
section  3008(a)  order  to  enforce  the  new 
requirements  (codified  in  this  rule  at 
§265.121).  Sometimes,  muhiple 
agencies  may  be  involved.  For  example, 
a  State  that  does  not  have  a  cleanup 
order  authority  could  revise  an  interim 
status  post-closure  plan  (or  issue  a  State 
enforcement  order  analogous  to  section 
3008(a))  to  address  a  regulated  unit,  and 
rely  on  an  EPA  section  3008(h)  order  to 
address  any  releases  from  SWMUs. 

Facilities  subject  to  the  new  §  265.121 
will  remain  subject  to  all  other 
applicable  interim  status  requirements, 
including  requirements  for  flnancial 
assurance.  These  remaining  interim 
status  requirements  are  virtually 
identical  to  permit  requirements,  so 
there  is  no  need  to  address  them  in  the 
new  alternatives  to  post-closure  permits. 
These  interim  status  requirements  will 
continue  to  be  enforceable  under  section 
3008(a)  and  analogous  State  authorities. 

Facilities  subject  to  the  new  §  265.121 
also  will  remain  subject  to  section 
3008(h)  authority  unless  or  until  EPA  or 
the  authorized  State  issues  a  final 
disposition  of  a  permit  application 
under  §  270.73,  thereby  terminating 
interim  status  at  the  facility.  It  should  be 
noted  that  in  a  Federal  Register  notice 
dated  May  1, 1996  (61  FR  19432.  at 
19453-4)  EPA  erroneously  stated  that 
facilities  at  which  the  regulated  units 
clean  closed  under  interim  status  no 
longer  have  interim  status.  EPA  corrects 
that  statement  in  this  rule  and  restates 
the  Agency's  longstanding  position  that 
interim  status  is  terminated  only  by  a 
Rnal  disposition  of  a  permit  application, 
or  by  the  methods  outlined  in  §  270.73, 
which  do  not  include  clean  closure.  The 
May  1. 1996,  Federal  Register  notice 
correctly  stated  that  section  3008(h) 
continues  to  apply  at  clean  closed 
facilities  where  there  has  been  no  final 
disposition  of  a  permit  application. 


Similarly,  section  3008(h)  continues  to 
apply  at  facilities  addressed  through  an 
approved  alternate  authority  until  final 
disposition  of  a  p>ermit  application 
under  §270.73.  Issuance  of  an  alternate 
mechanism  does  not  terminate  interim 
status  authorities. 

b.  Response  to  comment.  Commenters 
on  the  proposed  rule  largely  supported 
the  provisions  that  would  remove  the 
permit  requirement.  Many  commenters 
agreed  with  the  Agency  that  the  rule 
allows  flexibility  to  regulators,  yet 
maintains  protection  of  human  health 
and  the  environment. 

Some  commenters  objected  that  the 
Agency  should  have  the  authority  to 
issue  an  order  or  a  permit,  but  should 
not  be  able  to  issue  an  order,  and  later 
to  issue  a  permit  to  the  facility.  EPA 
disagrees.  The  Agency  currently  has  the 
authority  to  issue  a  permit  after  the 
facility  is  addressed  through  an 
alternate  authority,  such  as  an 
enforcement  order.  This  rule  does  not 
modify  the  Agency's  authority  to  issue 
I}ermits  in  this  situation.  Rather,  it  takes 
away  the  permitting  obligation  in  cases 
where  the  facility  is  addressed  through 
an  alternate  mechanism,  by  making  the 
permit  one  of  several  options  to  address 
the  facility.  EPA  believes  this  approach 
makes  sense,  and  allows  EPA  to  chose 
the  best  available  mechanism,  while 
retaining  authority  to  use  whatever 
authority  is  necessary  to  protect  human 
health  and  the  environment.  EPA  notes, 
however,  that  it  is  not  likely  to  issue  a 
permit  to  impose  requirements  that  a 
facility  has  already  satisfied  under  an 
alternate,  enforceable  document.  Rather, 
it  would  limit  a  permit  to  requirements 
that,  for  some  reason,  had  not  been  fully 
satisfied. 

Several  commenters  expressed 
concern  over  discussion  in  the  preamble 
of  the  November  8, 1994  proposal 
related  to  uncooperative  facilities.  The 
preamble  explained  that  where  the 
owner  or  operator  is  Hnancially 
incapable  of  meeting  the  threshold 
requirements  for  permit  issuance,  such 
as  compliance  with  the  financial 
assurance  requirements,  or  where  the 
owner  or  operator  may  be  uncooperative 
and  an  enforcement  action  is  necessary, 
the  post-closure  permit  is  likely  not  the 
best  mechanism  to  use.  The  preamble 
further  explained  that  a  post-closure 
permit  will  generally  be  the  preferable 
mechanism  for  cooperative  facilities 
capable  of  meeting  financial  assurance 
requirements. 

Several  commenters  interpreted  this 
discussion  to  limit  the  use  of  alternate 
mechanisms  to  uncooperative  facilities 
not  in  compliance  with  applicable 
financial  assurance  and  groundwater 
requirements.  Commenters  objected  that 


facilities  should  not  be  rewarded  for 
non-compliance,  and  that  the  proposal 
was  making  the  post-closure  care 
process  more  burdensome  for  compliant 
facilities.  Other  commenters  thought  the 
Agency  was  proposing  to  exempt  non- 
compliant  facilities  from  certain 
requirements. 

The  Agency  did  not  intend  to  limit 
the  use  of  alternate  authorities  to 
facilities  not  in  compUance  with 
applicable  RCRA  requirements.  EPA 
only  identified  these  facilities  as 
examples  of  where  an  enforcement 
mechanism  was  more  appropriate  than 
a  permit.  Furthermore,  EPA  does  not 
consider  the  imposition  of  alternative 
enforcement  authorities  to  be  a 
"reward,"  since  such  authorities  might 
often  include  stipulated  penalties  and, 
in  any  case,  would  impose  the  same 
substantive  standards  as  a  permit.  EPA 
will  retain  section  3008(a)  authority  to 
enforce  against  closed  interim  status 
facilities  that  have  failed  to  meet  Part 
265  financial  assurance  requirements. 
As  to  groundwater  monitoring,  this  rule 
will  substitute  the  stricter  Part  264 
requirements  for  the  original  Part  265 
requirements.  EPA  will  retain  authority 
to  use  section  3008(a)  to  enforce  past 
violations  of  the  Part  265  monitoring 
requirements  and  to  assure  that  the 
facility  complies  with  Part  264 
requirements  once  they  are  put  in  place 
by  a  revised  interim  status  post-closure 
plan  (or  other  enforceable  mechanism). 
The  rule  will  also  require  facility-wide 
corrective  action  as  required  under 
permits.  More  important,  EPA  notes  that 
the  new  authority  to  use  alternatives  to 
post-closure  permits  is  not  limited  to 
facilities  that  are  out  of  compliance  with 
Part  265  requirements.  All  facilities  that 
have  closed  (or  that,  in  the  future,  will 
close)  with  waste  in  place  without 
obtaining  a  permit  are  eligible. 

Many  commenters  objected  that  this 
preamble  discussion  appeared  to 
remove  the  interim  st&tus  groimdwater 
and  financial  assurance  requirements  at 
facilities  not  in  compliance  with  the 
regulations.  However,  the  Agency  did 
not  eliminate  interim  status  financial . 
assurance  requirements.  Facilities 
addressed  through  alternate 
mechanisms  remain  subject  to  the 
financial  assurance  requirements  of  Part 
265  Subpart  H.  They  become  subject  to 
the  more  prescriptive  groundwater 
requirements  of  Part  264  Subpart  F. 
Rather  than  waive  requirements  at  non- 
compliant  facilities,  as  commenters 
believe,  this  rule  continues  to  require 
compliance  with  upgraded 
requirements. 

Some  commenters  believed  that  the 
choice  of  mechanism  should  be  left  to 
the  facility,  or  that  the  options  should 


Federal  Register /Vol.  63,  No.  204 /Thursday,  October  22,  1998/Rules  and  Regulations         56717 


be  discussed  at  length  to  achieve 
consensus.  These  commenters  believed 
that  an  otherwise  reluctant  owner  or 
operator  is  more  likely  to  commit 
resources  to  meet  agency  goals  if 
regulatory  alternatives  and 
consequences  are  clearly  discussed  and 
understood  up-front. 

Other  commenters  believed  that  the 
regulations  should  specify  when  an 
alternative  authority  would  be  used  in 
lieu  of  a  permit,  and  remove  some  of  the 
Agency's  discretion. 

EPA  did  not  take  either  approach 
suggested  by  these  commenters.  EPA 
agrees  with  commenters  that  the  owner 
or  operator  generally  should  be  involved 
in  discussions  related  to  the  selection  of 
mechanisms.  This  is  particularly  true  of 
cooperative  facilities  in  compliance 
with  applicable  requirements  and 
eligible  for  post-closure  permits.  EPA 
intends  to  take  into  consideration  the 
preference  of  facility  owners  and 
Operators  in  deciding  how  to  address 
these  facilities,  and  it  encourages 
authorized  States  to  do  so  as  well. 
However,  EPA  believes  that  it  is 
important  to  provide  the  Agency  and 
authorized  States  flexibility  to  consider 
all  factors  when  deciding  what  authority 
to  use  to  address  a  site.  These  factors 
will  include  conditions  at  the  site,  the 
availability  of  alternate  State  authorities, 
availability  of  resources,  preference  of 
the  owner  or  operator  and  the  local 
public,  and  the  compliance  status  of  the 
owner  or  operator.  The  Agency  believes 
that  by  attempting  to  establish  criteria  in 
this  rule,  it  would  unnecessarily  limit 
the  flexibility  to  make  the  decision  that 
best  ensures  protection  of  human  health 
and  the  environment  at  each  site. 

Some  commenters  believed  the  owner 
or  operator  should  have  opportunity  to 
challenge  the  Agency's  or  authorized 
State's  choice  of  mechanism.  EPA 
disagrees,  and  believes  that  the  choice 
of  mechanism  to  use  to  address  a  faciUty 
is  an  inherently  governmental  decision 
that  should  not  be  subject  to  challenge. 
EPA  believes  this  approach  is  consistent 
with  longstanding  policy  on 
enforcement  discretion,  and  is  vital  to 
an  effective  enforcement  program. 

This  rule  limits  the  use  of  alternate 
mechanisms  to  facilities  that  have  not 
received  permits.  Some  commenters 
believed  that  the  Agency  should  modify 
the  rule  to  allo\y  permits  to  be  converted 
to  orders  and  allow  owners  or  operators 
of  permitted  facilities  to  address  the 
post-closure  period  through  another 
mechanism. 

EPA  has  not  adopted  the  commenter's 
suggestion,  as  this  rulemaking  deals 
only  with  alternative  mechanisms  for 
closed  facilities  that  have  not  yet 
received  post-closure  permits.  It  should 


be  noted  that  existing  §§264.117(a)(2)(i) 
and  265.117(a)(2){i)  address 
commenters'  concern  to  some  extent  by 
allowing  the  Agency  to  shorten  the  post- 
closure  period  upon  a  determination 
that  the  shortened  period  is  protective 
of  human  health  and  the  environment. 

Another  commenter  suggested  that 
EPA  should  be  allowed  to  use 
alternative  authorities  at  closed 
facilities,  needing  post-closure  permits, 
that  have  submitted  a  Part  B  permit 
application.  The  Agency  agrees  that  it 
should  not  be  precluded  from  using 
alternative  mechanisms  at  these 
facilities  so  long  as  it  has  not  issued  a 
Part  B  permit. 

Some  commenters  objected  to  the 
provisions  of  the  rule  that  would 
remove  the  requirement  that  EPA  use 
the  post-closure  permit  as  the  vehicle  to 
impose  Part  264  requirements  for  post- 
closure  care.  One  commenter  believed 
that  the  Agency  should  use  enforcement 
orders  to  overcome  the  obstacles  to 
permitting  it  described  (such  as  non- 
compliance with  financial  assurance 
requirements).  This  commenter  beUeved 
that  post-closure  permitting  is 
protracted  because  EPA  has  not  used  its 
enforcement  authority  to  move  facilities 
through  the  permitting  process,  and  has 
not  made  issuing  post-closure  permits  a 
priority. 

EPA  disagrees  with  this  commenter. 
There  are  many  facilities  in  the  RCRA 
universe  that  are  not  able  to  meet  the 
financial  assurance  requirements  of 
Subpart  H.  While  EPA  can  take 
enforcement  actions  against  these 
facilities  to  bring  them  into  compliance 
to  the  extent  possible,  there  are  some 
facilities  that  never  will  be  able  to  meet 
those  requirements,  despite  an 
enforcement  order.  As  was  explained 
above,  EPA  will  not  be  able  to  issue 
permits  to  such  facilities.  Further,  the 
Agency  believes  that  the  fiexibility 
provided  by  this  rule  is  important,  not 
only  to  address  non-compliant  facilities, 
but  to  allow  regulators  to  use  the  most 
appropriate  authority  available  to  them 
at  all  facilities.  This  choice  may  be 
based  on  many  factors,  including  the 
specific  conditions  at  the  facility, 
availability  of  approved  alternate  State 
cleanup  authorities,  and  recalcitrance  of 
the  facility.  Thus,  while  the  Agency 
agrees  with  the  commenter  that  it  is 
important  to  take  enforcement  actions 
against  facilities  to  bring  them  into 
compliance  whenever  possible,  and  that 
enforcement  authorities  should  be  used 
to  expedite  the  permitting  process,  it 
does  not  agree  that  post-closure  permits 
should  or  can  be  issued  to  all  facilities. 
Further,  EPA  is  more  interested  in 
obtaining  environmental  results  than  in 


the  choice  of  mechanism  used,  and  in 
eliminating  redundant  processes. 

Other  commenters  believed  that  the 
Agency  remains  subject  to  the  permit 
deadline  for  land  disposal  facilities  in 
RCRA  section  3005(c)(2)(A)(i).  Those 
commenters  believed  that  revisions  to 
the  rules  that  reduce  the  existence  of  or 
scope  of  this  mandatory  duty  to  issue 
post-closure  permits  in  a  timely  manner 
violate  section  3005(c)  of  RCRA,  and 
that  Congress  enacted  the  permit 
deadlines  based  upon  the  rules  then  in 
effect. 

EPA  agrees  that  section  3005(c)  of 
RCRA  required  the  Administrator  to 
issue  or  deny  a  final  permit  for  each 
appUcant  for  a  land  disposal  permit  by 
November,  1988.  EPA  also  agrees  that, 
so  long  as  its  regulations  require  it  to 
issue  post-closure  permits  to  land 
disposal  facilities,  those  post-closure 
permits  are  subject  to  the  statutory 
deadline.  EPA,  however,  does  not  agree 
that  section  3005(c)  deprives  it  of 
authority  to  determine  whether  post- 
closure  permits  are  necessary  or 

desirable  means  of  imposing  post-      

closure  care  requirements.  Section 
3005(c)  imposes  a  deadline  for 
permitting,  but  does  not  define  the 
scope  bf  the  permitting  requirement. 

In  1982,  when  EPA  promulgated  the 
post-closure  j)ermit  requirement,  it  had 
discretion  under  the  statute  to  choose  a 
procedural  mechanism  for  imposing 
post-closure  care  requirements  on 
facilities  that  closed  while  in  interim 
status.  It  selected  permits  rather  than 
interim  status  closure  plans  or  other 
alternatives.  The  fact  that  Congress 
enacted  a  deadline  for  issuing  permits  to 
land  disposal  facilities  in  1984  did  not 
change  that  discretion.  Nothing  in  the 
statute  or  the  legislative  history  of  the 
section  3005(c)  indicates  that  Congress 
was  aware  of  or  concerned  about  BPA's 
use  of  permits  to  impose  post-closure 
care  requirements  at  facilities  closing 
under  interim  status.  The  legislative 
history  of  other  portions  of  the  1984 
amendments  suggests  that  Congress  was 
concerned  that  EPA's  1984  regulations 
for  land  disposal  facilities  imposed 
more  stringent  requirements  for  ground- 
water monitoring  and  closure  on 
permitted  facilities  than  on  interim 
status  facilities.  EPA.  however,  has 
eliminated  this  discrepancy,  amending 
the  rules  for  closure  on  March  19. 1987 
[see  52  FR  8704),  and  the  rules  for 
groundwater  monitoring  today. 

Essentially,  this  commenter  argues 
that  Congress  "ratified  "  EPA's  1982 
post-closure  permit  rule,  making  it  part 
of  the  statute  so  that  EPA  could  no 
longer  revisit  it.  EPA  does  not  agree 
with  this  interpretation  of  section 
3005(c).  Nothing  in  the  statute  or  the 
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legislative  history  suggests  that  Congress 
wanted  to  prohibit  EPA  from  revising 
this  part — or,  indeed,  any  part — of  the 
rules  defining  the  sco(>e  of  the  {>erniit 
requirement.  The  same  is  true  for  the 
requirement  for  public  participation  in 
permitting  set  out  in  section  7004(b)(1) 
of  RCRA.  There  is  no  evidence  that 
Congress  intended  the  public 
participation  requirements  to  create  a 
statutory  duty  to  issue  post-closure 
permits. 

EPA  acknowledges  that  it  could  deny 
post-closure  permits  for  all  of  the  land 
disposal  facilities  that  obtain 
enforceable  documents  in  lieu  of  post- 
closure  permits.  Permit  denials  would 
satisfy  the  requirement  of  section 
3005(c)  to  issue  or  deny  final  permits. 
EPA,  however,  does  not  believe  that 
Congress  intended  it  to  impose  a 
deadline  on  the  denial  of  permits  for 
facilities  no  longer  obligated  to  have 
them.  The  Agency  believes  it  is  simply 
not  reasonable  to  interpret  the  statute  to 
require  EPA  to  spend  scarce  resources 
on  actions  with  so  little  environmental 
significance. 

Other  commenters  questioned 
whether  issuance  of  an  alternate 
mechanism  would  terminate  interim 
status.  This  rule  does  not  modify  the 
requirements  to  terminate  interim 
Status,  which  are  outlined  in  §  270.73. 
Thus,  facilities  that  have  units  that 
closed  with  waste  in  place  under 
interim  status,  and  do  not  receive  a 
post-closure  permit  as  a  result  of  this 
rule,  will  remain  in  interim  status  until 
there  is  final  disposition  of  a  permit 
application  (in  the  case  of  these  closed 
facilities,  a  permit  denial)  under 
§  270.73(a).  EPA  recognizes  that  owners 
and  operators  may  want  to  terminate 
interim  status  when  all  RCRA  activities 
are  complete  at  a  facility  to  bring 
Hnality  to  those  activities,  and  that  this 
is  an  important  issue  not  only  to 
facilities  subject  to  post-closure 
requirements,  but  to  all  facilities  that 
closed  without  obtaining  a  RCRA 
permit.  EPA  plans  to  issue  guidance 
related  to  denial  of  permit  applications 
for  purposes  of  terminating  interim 
status  at  closed  facilities  that  have 
completed  all  RCRA  activities, 
including  facility-wide  corrective 
action. 

The  Agency  agrees  that  some 
integration  of  the  closure  and  facility- 
wide  corrective  action  requirements  is 
warranted.  The  Agency  has  taken  steps 
in  this  final  rule  to  address  the  situation 
where  two  units  are  involved  in  the 
same  remedy  and  there  is  potential  for 
the  two  sets  of  requirements  to  conflict. 

Other  commenters  raised  concerns 
that  the  rule  would  affect  EPA's  current 
policy  of  using  only  one  authority — 


CERCLA  or  RCRA — at  a  site.  Another 
commenter  conditioned  support  for  the 
proposal  on  EPA  clarifying  that  it  does 
not  intend  to  modify  its  current 
Superfund  policy  that  defers 
remediation  activities  to  RCRA 
corrective  action  authority.  On  June  10, 
1986,  EPA  published  a  final  policy  that 
allowed  the  Agency  to  defer  listing 
RCRA-related  sites  on  Superfund's 
National  Priorities  List  (see  51  FR 
21054).  This  commenter  is  concerned 
that  if  the  Agency  adopts  the  rule  as 
proposed,  which  would  allow  use  of 
Superfund  orders  as  an  alternative 
mechanism  for  RCRA  post-closure 
permits,  then  the  Agency  would  begin 
to  deviate  from  that  policy.  The 
commenter  believes  that  the  reasons  for 
deferral  to  RCRA  authority  cited  in  the 
deferral  policy  are  still  valid. 

This  rule  does  not  modify  the 
Agency's  current  policies  related  to  the 
applicability  of  CERCLA  and  RCRA  at 
hazardous  waste  sites.  For  example,  the 
rule  does  not  affect  CERCLA  listing 
policy.  The  Agency  expects  that  RCRA 
facilities  will,  generally,  continue  to  be 
handled  under  RCRA,  rather  than 
CERCLA.  Rather,  the  resuh  of  this  rule 
is  that  once  the  Agency  decides  to 
address  a  site  under  CERCLA  authority, 
EPA  is  no  longer  required  to  issue  a 
post-closure  permit  at  the  site,  as  long 
as  the  CERCLA  cleanup  has  the  same 
scope  as  a  corrective  action  cleanup 
would  have. 

2.  Requirements  for  Alternative 
Mechanisms 

Under  the  provisions  of  this  rule  that 
remove  the  requirement  for  post-closure 
permits,  regulated  units  that  do  not 
obtain  a  post-closure  permit  generally 
will  remain  subject  to  the  requirements 
for  interim  status  units  throughout  the 
post-closure  care  period.  However, 
because  the  interim  status  post-closure 
care  requirements  are  in  some  respects 
less  stringent  than  post-closure  permit 
requirements,  the  Agency  is 
promulgating  §  265.121.  This  section 
recognizes  the  difference  in  substantive 
requirements  applicable  to  permitted 
and  interim  status  post-closure  units, 
and  assures  that  this  rule  will  not  result 
in  less  stringent  requirements  at  units 
addressed  through  alternate 
mechanisms. 

SpeciHcally.  §265.121  requires 
owners  and  operators  of  regulated  units 
addressed  through  an  alternate 
mechanism  to  comply  with  the 
groundwater  requirements  of  Part  264 
Subpart  F  (with  respect  to  that  unit),  to 
submit  information  required  under  Part 
270,  and  to  address  facility-wide 
corrective  action.  EPA  will  review  State 
order  authorities  to  ensure  that  they  are 


capable  of  imposing  these  requirements 
before  authorizing  States  to  use  them. 

a.  Part  B  Information  Submission 
Requirements  (§  265.121(a)(1)).  i. 
Overview.  To  ensure  substantive 
'equivalency  of  authorities  used  in  lieu 
of  post-closure  permits,  this  rule 
requires  owners  and  operators  to  submit 
the  Part  270  information  specifically 
required  for  post-closure  permits,  upon 
request  by  the  Agency,  when  an 
enforceable  document  is  issued  in  lieu 
of  a  post-closure  permit.  The 
information  submission  requirements 
for  post-closure  permits  are 
promulgated  in  this  final  rule  in 
§  270.28,  and  are  discussed  in  detail  in 
section  in.D.  of  this  preamble.  Section 
270.28  specifies  information  the  Agency 
believes  will  be  important  for  all  post- 
closure  permits,  and,  in  turn,  for  all 
enforceable  documents  issued  in  lieu  of 
post-closure  permits,  that  is, 
groundwater  characterization  and 
monitoring  data,  information  related  to 
long-term  care  of  the  regulated  unit  and 
monitoring  systems,  and  information  on 
SWMUs  and  possible  releases. 

In  addition,  recognizing  that 
additional  information  may  be  needed 
on  a  site-specific  basis,  §  270.28  also 
allows  the  Regional  Administrator  to 
require  any  of  the  Part  B  information 
specified  in  §§270.17,  270.18,  270.20, 
and  270.21.  Section  265.121(a)(1)  adopts 
this  approach  for  enforceable 
documents  issued  in  lieu  of  post-closure 
permits  as  well. 

ii.  Response  to  Comment.  One 
commenter  asked  EPA  to  state  explicitly 
in  the  rule  that  facilities  pursuing  the 
alternative  approach  would  not  be 
required  to  submit  the  information 
required  in  §  265.121(a)(1)  any  earlier 
than  they  would  otherwise  be  required 
to  submit  a  Part  B  application.  EPA 
agrees  with  the  commenter  that  the 
information  would  not  be  required 
earlier  in  the  case  of  an  alternate 
authority  than  it  would  be  in  the  case 
of  a  permit.  In  the  case  of  post-closure 
permits,  the  Agency  typically  calls  in 
Part  B  information  when  it  is  ready  to 
begin  working  on  the  permit 
application.  This  has  become  the 
Agency's  practice  because  the  Agency 
recognizes  that,  if  information  is 
submitted  earlier,  it  can  become 
outdated  and  have  to  be  replaced  when 
it  is  time  to  work  on  the  permit.  The 
Agency  is  extending  this  practice  to 
instances  where  a  non-permit 
mechanism  is  used  to  address  post- 
closure  care.  As  in  the  case  of  the  post- 
closure  permit,  the  information  required 
by  §265. 121(a)(1)  for  non-permitted 
facilities  need  not  be  submitted  to  the 
Agency  until  the  Agency  requests  it. 
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b.  Subpart  F  Groundwater  Monitoring 
and  Corrective  Action  Program 
(§§  265.121(c)(3)  and  264.90—264.100). 
i.  Overview.  This  rule  requires  owners 
and  operators  of  facilities  with  regulated 
units  addressed  through  a  non-permit 
mechanism  under  §  270.1(c)(7)  to  meet 
the  requirements  of  Part  264,  Subpart  F. 
Section  265.118(c)(4)  requires  that  the 
post-closure  plan  include  provisions 
that  implement  the  Part  264  Subpart  F 
requirements.^  This  approach  is 
designed  to  ensure  equivalent 
protection  of  human  health  and  the 
environment  at  all  facilities,  regardless 
of  which  legal  authority  used  to  address 
post-closure  care.  Commenters  generally 
supported  this  approach,  and  the 
Agency  is  promulgating  this  provision 
as  proposed. 

ii.  Response  to  Comment.  Though 
many  commenters  supported  the 
proposed  provision,  others  argued  that 
it  was  an  illegal  expansion  of  the 
Agency's  statutory  authority.  EPA 
disagrees.  The  statute  does  not  limit 
EPA's  ability  to  impose  more  stringent 
groundwater  monitoring  requirements 
on  interim  status  facilities.  EPA 
developed  the  current  regulations  based 
on  the  premise  that  facilities  would 
remain  in  interim  status  only 
temporarily  and  ultimately  would 
receive  permits  and  become  subject  to 
the  requirements  of  Part  264  for 
groundwater.  As  a  result  of  this  rule, 
however,  some  facilities  that  closed 
while  still  under  interim  status 
standards  will  not  receive  a  permit.  EPA 
believes  it  is  within  the  Agency's 
statutory  authority  to  modify  the 
regulations  and  assure  that  those 
facilities  ultimately  comply  with  the 
more  stringent  requirements  of  Part  264. 
whether  a  pemiit  is  issued  or  an 
alternate  authority  is  used  to  address 
post-closure  care. 

One  commenter  conditioned  support 
for  the  proposal  on  EPA  removing  Part 
264  groundwater  requirements  for 
regulated  units,  and  requiring  instead 
that  they  have  a  groundwater 
monitoring  and  response  program  that  is 
necessary  to  protect  himfian  health  and 
the  environment. 

In  the  second  part  of  this  rule,  EPA  is 
providing  discretion  to  waive  Part  264 
groundwater  monitoring  only  in  cases 
where  corrective  action  will  provide 
opportunities  for  oversight  by  the 
implementing  Agency.  In  other  cases, 
the  Agency  continues  to  believe  that  it 
needs  the  detailed  requirements  of  Part 


>  Note  that  $$  264.90(0  and  265.90(0  of  this  rule 
amend  the  requirements  of  Sub|>an  F  to  allow  the 
Regional  Administrator  to  replace  Subpart  F 
requirements  at  regulated  units  with  requirements 
developed  through  a  corrective  action  process,  in 
some  cases  [see  section  IU.B.  of  this  preamble). 


264,  with  interaction  with  the 
overseeing  agency,  to  ensure  protection 
of  human  health  and  the  environment. 
In  proposing  to  modify  the  requirement 
for  post-closure  p>ermits,  the  Agency  did 
not  intend  to  remove  or  modify  the 
groundwater  requirements  applicable  to 
regulated  units  under  post-closure 
permits — only  to  allow  regulators  to  use 
a  variety  of  mechanisms  to  impose  those 
requirements.  Thus,  EPA  believes  that 
commenter's  request  extends  to  issues 
that  are  outside  the  scope  of  this 
rulemaking. 

c.  Facility-Wide  Corrective  Action 
(§  265.121(a)(2)).  i.  Overview.  This  rule 
requires  that  authorities  used  at  post- 
closure  facilities  as  alternatives  to  post- 
closure  permits  impose  corrective  action 
requirements  consistent  with  the  statute 
and  §  264.101  of  the  regulations.  The 
rule  does  not  specify  the  authorities  that 
EPA  or  a  State  could  use  to  impose 
corrective  action  as  an  alternative  to  a 
post-closure  permit — only  that  the 
authority  must  be  consistent  with  RCRA 
corrective  action  requirements. 
Certainly,  RCRA  section  3008(h)  orders 
are  appropriate,  but  EPA  has  not  limited 
alternative  authorities  to  this  section. 
State  enforcement  authorities  analogous 
to  section  3008(h)  or  State  cleanup  or 
superfund  authorities  also  would  be 
appropriate,  if  they  were  used 
consistently  with  the  requirements  of 
§265.121  [see  requirements  for  State 
authorization  in  section  IV.D.l.  of  this 
preamble). 

In  requiring  facility-wide  corrective 
action  consistent  wiUi  RCRA  section 
3004(u)  and  (v)  provisions.  EPA  does 
not  intend  to  require  that  cleanup 
programs  relying  on  alternative 
authorities  use  the  procedures  of  EPA's 
Subpart  S  proposal  (which  the  Agency 
significantly  revised  in  its  May.  1996 
ANPR)  or  permit  requirements.  Rather, 
the  authorities  must  be  broad  enough  to 
meet  the  performance  standards  of 
§  264.101.  For  example,  compliance 
with  the  National  Contingency  Plan 
(NCP)  procedures  for  remedy  selection 
would  satisfy  these  proposed 
requirements.  EPA  wishes  to  emphasize, 
however,  that  an  alternative  approach  to 
corrective  action  at  a  facility,  used  in 
lieu  of  a  permit,  must  include  a  facility- 
wide  assessment,  must  address  releases 
of  hazardous  wastes  or  constituents  to 
all  media  from  all  SWMUs  within  the 
facility  boundary  (as  well  as  off-site 
releases  to  the  extent  required  under 
section  3004(v) — as  necessary  to  protect 
human  health  and  the  environment), 
and  must  be  protective  of  human  health 
and  the  environment.  Anjrthing  less 
than  that,  in  EPA's  view,  would  not 
meet  the  basic  requirements  of  RCRA 
sections  3004(uj  and  (v)  or  §  264.101. 


EPA  believes  that  this  proposed        . 

approach  is  appropriate  because  it 
provides  reasonable  flexibility  for 
regulatory  agencies  using  available 
authorities  to  address  environmental 
problems  at  RCRA  sites. 

ii.  Response  to  Comment. 
Commenters  generally  supported  this 
provision,  and  many  commenters  agreed 
that  the  Agency  should  not  require 
corrective  action  procedures  identical  to 
those  in  EPA's  Subpart  S  proposal. 

Some  commenters  objected  to  the 
principle  that  corrective  action  be 
consistent  with  the  Subpart  S  proposal. 
These  commenters  believe  that  because 
the  Subpart  S  requirements  and 
procedures  are  not  final,  it  is  legally 
indefensible  to  base  a  rule  on  them. 
Another  commenter  believed  that  until 
Subpart  S  regulations  are  codified  and 
adopted,  corrective  action  clean-up 
standards  should  meet  the  RCRA 
closure  performance  standard. 

EPA  agrees  that  alternative  authorities 
used  to  address  corrective  action  should 
be  consistent  with  promulgated 
standards  and  with  the  statute.  EPA  did 
not  intend  this  rule  to  require 
compliance  with  portions  of  the  Subpart 
S  proposal  that  have  not  yet  been  made 
final.  Rather,  this  rule  requires  that  the 
authorities  must  be  consistent  with 
promulgated  §  264.101.  It  should  be 
noted  that  authorities  consistent  with 
§264.101  include  provisions  originally 
proposed  under  Subpart  S,  that  is, 
provisions  allowing  designation  and  use 
of  corrective  action  management  units 
(§  264.552)  and  temporary  units 
(§264.553). 

3.  Public  Involvement  (§  265.121(b)) 

a.  Overview.  The  public  involvement 
provisions  proposed  in  the  November  8, 
1994  rule  are  modified  in  this  final  rule. 
In  the  November  8, 1994  rule,  the 
Agency  proposed  to  require  a  minimum 
level  of  mandatory  public  participation 
for  all  facilities  where  alternate 
authorities  were  used  in  lieu  of  post- 
closure  permits.  Proposed  §  262.121(b) 
would  have  established  the  following 
requirements  at  the  point  of  remedy 
selection:  (1)  public  notification  of  the 
proposed  remedy  through  a  local 
newspaper;  (2)  opportunity  for  public 
comment  (at  least  30  days):  (3) 
availability  of  a  transcript  of  the  public 
meeting;  (4)  availability  of  a  written 
summary  of  significant  comments  and 
information  submitted,  and  the  EPA  or 
State  response;  and,  (5)  if  the  remedy  is 
significantly  revised  during  the  public 
participation  process,  a  written 
summary  of  significant  changes  or 
opportunity  to  comment  on  a  revised 
remedy  selection.  The  Agency  proposed 
an  exception  to  these  requirements  in 
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§  265.121(b)(2),  whereby  if  a  delay  in 
the  implementation  of  the  remedy 
would  adversely  affect  human  health  or 
the  environment.  EPA  could  delay  the 
implementation  of  the  public 
involvement  requirements. 

This  Hnal  rule  requires  the  Regional 
Administrator  to  assure  that  a 
meaningful  opportunity  for  public 
involvement  occurs,  which  includes,  at 
a  minimum,  public  notice  and 
opportunity  for  comment,  at  three  key 
stages — when  EPA  or  the  authorized 
State  agency  first  becomes  involved  in 
the  cleanup  process  as  a  regulatory  or 
enforcement  matter,  when  EPA  or  the 
authorized  State  Agency  is  ready  to 
approve  a  remedy  for  the  site  (this 
opportunity  must  include  a  chance  to 
comment  on  the  assumptions  on  which 
the  remedy  is  based),  and  when  EPA  or 
the  authorized  State  is  ready  to  decide 
that  remedial  action  is  complete  at  a 
facility.  The  rule  does  not  limit  public 
involvement  to  these  stages  of  cleanup: 
rather,  itiencourages  early,  open,  and 
continuous  involvement  of  the  public 
when  alternate  authorities  are  used  at  a 
facility  in  lieu  of  post-closure  permits, 
similar  to  the  public  involvement 
provided  by  the  permitting  process.  In 
addition  to  notifying  the  public  at  these 
three  key  stages.  EPA  believes 
meaningful  public  involvement 
includes  regular  updating  of  the 
community  on  the  progress  made 
cleaning  up  the  facility. 

Additionally,  it  is  the  Agency's 
expectation  that  owners  and  operators 
conducting  cleanups  prior  to  the 
Agency's  or  authorized  State's 
involvement  will  involve  the  public  in 
decisions  throughout  the  remediation 
process.  Owners  and  operators  should 
provide  notice  and  opportunity  to 
comment  prior  to  selecting  a  remedy  if 
they  wish  to  later  rely  on  that  remedy 
as  part  of  an  enforceable  document 
issued  in  lieu  of  a  post-closure  permit. 
The  Agency  took  this  approach  based  on 
several  considerations. 

First,  it  is  EPA's  policy  to  encourage 
public  involvement  early  and  often  in 
the  permitting  process,  in  its 
remediation  programs,  as  well  as  in 
other  Agency  actions.  EPA  wanted  this 
rule  to  be  consistent  with  that  policy. 

Second.  EPA  recognized  that  the  post- 
closure  permit  process  assures 
opportunity  for  public  involvement  at 
the  time  of  permit  issuance,  and  through 
the  permit  modification  procedures. 
EPA  wanted  this  rule  to  provide  similar 
opportunities  when  an  alternate 
authority  is  used  to  address  a  facility. 

Third.  EPA  recognized  that  existing 
State  and  Federal  authorities  provide  for 
public  involvement  through  widely 
varying  processes.  EPA  wanted  to 


provide  sufficient  procedural  flexibility 
to  minimize  the  likelihood  that  States 
would  have  to  modify  the  public 
involvement  provisions  of  their  existing 
cleanup  programs  to  qualify  for 
authorization,  yet  EPA  wanted  to  assure, 
at  the  same  time,  that  those  programs 
provided  for  meaningful  public 
participation  at  key  stages  of  the 
remediation  process. 

Fourth.  EPA  recognizes  that  many 
cleanup  activities  have  taken  place  prior 
to  promulgation  of  this  rule  and  others 
will  take  place  prior  to  the  adoption  of 
the  State's  program  for  this  rule  through 
Federal.  State,  and  facility-initiated 
actions,  and  EPA  recognizes  that  those 
cleanups  may  or  may  not  have  involved 
the  public  in  the  way  specified  in  the 
final  rule.  In  cases  where  the  cleanup 
began  prior  to  the  effective  date  of  the 
rule.  n'A  did  not  want  to  require  post- 
closure  permits  to  be  issued  simply 
because  the  early  stages  of  public 
involvement  procedures  of  this  rule 
were  not  met. 

Finally.  EPA  recognized  that  in  some 
cases,  where  delay  in  a  cleanup  might 
have  an  impact  on  human  health  and 
the  environment,  public  involvement 
may  not  be  possible  prior  to 
implementation  of  the  remedy.  EPA  did 
not  want  to  delay  cleanup  in  those 
cases,  but  wanted  to  assure  that  the 
public  was  involved  in  the  process  as 
promptly  as  possible  after  the 
emergency  was  addressed.  EPA  wanted 
this  rule  to  allow  cleanups  to  take  place 
immediately  in  these  cases,  but  assure 
that  public  involvement  would  follow  at 
the  earliest  opportimity.  As  explained 
below,  the  final  rule  authorizes  EPA  or 
the  authorized  State  to  modify  public 
involvement  requirements  in  those 
circumstances. 

This  rule  encourages  early  public 
involvement  by  reauiring  public 
involvement  (whicn  at  a  minimum 
includes  public  notice  and  opportunity 
for  comment)  as  soon  as  the  authorized 
regulatory  agency  becomes  involved  in 
the  cleanup  process  as  a  regulatory  or 
enforcement  matter  (unless  this  might 
lead  to  a  delay  in  the  cleanup  that 
would  adversely  affect  human  health 
and  the  environment).  In  most  cases,  the 
Agency  anticipates,  this  will  be  very 
early  in  the  process,  prior  to  remedy 
selection — certainly  before  any  Agency- 
prescribed  remedies  occur  (except  in 
cases  of  emergency).  For  example,  the 
aiTected  community  should  be  notified 
and  given  an  opportunity  to  comment 
prior  to  the  initiation  of  any  activity  to 
assess  contamination  or  prior  to  the 
implementation  of  any  interim  measure. 
By  requiring  early  public  notice  of 
activities  at  a  site,  the  Agency  intends 
this  rule  to  encourage  involvement  of 


the  public  throughout  the  cleanup 
process. 

EPA  proposed  to  require  public 
involvement  during  the  remedy 
selection  process.  EPA  is  retaining  this 
requirement  in  the  final  rule.  EPA  has, 
however,  made  the  requirement  more 
specific  by  requiring  public  notice  and 
comment  on  both  the  proposed  remedy 
and  the  assumptions  upon  which  it  is 
based,  including  site  characterization 
and  land  use. 

The  Agency  understands  "remedy 
selection"  as  a  term  of  art  in  the  RCRA 
corrective  action  or  in  the  Superfund 
process,  where  the  regulatory  agency 
either  selects  or  approves  a  remedy 
proposed  by  the  ourner  or  operator.  In 
some  cases  an  owner  or  operator  may 
implement  an  action  that  could  be 
considered  a  "remedy"  prior  to  the 
Agency  or  State's  involvement  or 
oversight.  The  owner  or  operator  should 
provide  notice  and  opportunity  to 
comment  on  the  prospective  remedy 
and  its  underlying  assumptions, 
otherwise,  any  enforceable  document 
developed  later  may  not  be  eligible  to 
substitute  for  a  post'closure  permit.  In 
those  cases,  the  owner  or  operator  may 
have  to  follow  the  permit  process  to 
obtain  a  post-closure  permit  or  to  obtain 
a  permit  denial  (if  no  further  action  is 
necessary). 

This  rule  also  requires  public 
involvement  to  assure  that  notice  and 
opportunity  to  comment  take  place  prior 
to  the  Agency  or  authorized  State 
deciding  that  remedial  action  is 
complete  at  a  facility.  When  additional 
corrective  action  is  no  longer  needed, 
the  Agency  could  terminate  an 
enforcement  order  or  terminate  interim 
status  at  the  facility  through  the  permit 
denial  process  in  Part  124.  Either 

!>rocess  would  ensure  full  opportunity 
or  public  participation,  including 
permit  appeal  provisions.  The  rule, 
however,  would  allow  alternative 
mechanisms,  as  long  as  the  Agency  or 
the  authorized  State  provided  public 
notice  of  its  actions,  and  opportunity  to 
comment  prior  to  making  the  final 
decision  that  remedial  action  is 
complete  at  the  facility. 

This  rule  also  requires  that  all  public 
involvement  be  meaningful.  Meaningful 
public  participatioif  is  achieved  when 
all  impacted  and  affected  parties  have 
ample  time  to  participate  in  the  facility 
cleanup  decisions.  In  many  cases 
meaningful  public  involvement  will 
require  careful  plaiming  and  more  than 
notice  and  opportunity  for  comment.  In 
some  cases,  meaningful  public  notice 
may  require  bilingual  notifications  or     - 
publication  of  legal  notices  in  city  Or 
community  newspapers  (or  other  media, 
such  as  radio,  church  organizations  and 
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community  newsletters).  EPA 
recommends  that  parties  responsible  for 
involving  the  public  provide 
information  at  all  key  milestones  in  the 
remediation  process,  and  site  fact 
sheets.  Existing  forums  of  community 
communication  such  as  regular 
community  meetings  and  electronic 
bulletin  boards  can  be  used  to  provide 
regular  progress  reports  on  the  facility 
cleanup.  Additionally,  EPA 
recommends  that  parties  responsible  for 
involving  the  public  update  the 
community  regularly  on  the  progress 
made  cleaning  up  the  facility. 

Often,  the  level  of  pubUc  involvement 
will  depend  on  the  significance  of  the 
action — for  example,  the  Agency  may 
simply  notify  the  public  of  a  decision  to 
remove  a  small  quantity  of  waste,  but 
higher  levels  of  involvement  would  be 
caHed  for  at  remedy  selection  in  a  major 
remedial  action,  or  when  a  decision  is 
made  that  may  impose  significant 
restrictions  on  land  use.  For  these 
reasons,  EPA  believes  that  public 
involvement  should  be  tailored  to  the 
needs  at  the  site,  and  has  provided 
flexibility  in  this  rule. 

EPA  has  long  recognized  that  the  level 
of  public  involvement  should  be 
determined  by  the  significance  of  the 
action  taking  place.  For  example,  in  a 
final  rule  dated  May  24, 1993  (see  58  FR 
29886),  EPA  promulgated  regulations  to 
govern  modification  of  permits.  Those 
regulations  established  different  levels 
of  public  involvement  depending  on  the 
significance  of  the  permit  modification. 
Class  1  modifications  require  minimal 
public  involvement — the  permittee  must 
send  a  notice  of  the  permit  modification 
to  all  persons  on  the  facility  mailing  list, 
and  to  the  appropriate  units  of  State  and 
local  government.  Persons  may  request 
review  of  the  permit  modifications. 
Class  3  modifications,  on  the  other 
hand,  require  far  more  extensive 
involvement  of  the  public — ^publication 
in  a  local  newspaper,  a  public  meeting, 
and  a  public  comment  period.  To  assist 
owners  and  operators  in  implementing 
the  rule,  in  Appendix  1  to  §  270.42.  EPA 
classified  dimrent  activities  as  class  1. 
2,  or  3  modifications,  based  on  the 
significance  of  the  action. 

EPA  also  issued  guidance  on  public 
involvement  which  complements  the 
approach  in  this  rule  (see  the  RCRA 
Public  Participation  Manual.  September. 
1996,  EPA  530-R-96-007).  This  manual 
provides  guidance  on  addressing  public 
participation  in  the  permit  process, 
including  permitting  and  enforcement 
remedial  action  activities.  It  emphasizes 
the  importance  of  cooperation  and 
communication,  and  highlights  the 
public's  role  in  providing  valuable 
input.  It  stresses  the  importance  of  early 


and  meaningful  involvement  of  the 
public  in  Agency  activities,  and  of  open 
access  to  information.  In  addition  to  the 
manual.  EPA  fully  endorses  The  Model 
Plan  for  Public  Participation,  develooed 
by  the  Public  Participation  and 
Accountability  Subcommittee  of  the 
National  Enviroiunental  )ustice 
Advisory  Council  (a  Federal  Advisory 
Council  to  the  U.S.  Environmental 
Protection  Agency).  The  Model  Plan 
encourages  public  participation  in  all 
aspects  of  environmental 
decisionmaking.  It  emphasizes  that 
communities,  including  all  types  of 
stakeholders,  and  regulatory  agencies 
should  be  seen  as  equal  partners  in  any 
dialogue  on  enviroiunental  justice 
issues.  The  model  also  recognizes  the 
importance  of  maintaining  honesty  and 
integrity  in  the  process  by  clearly 
articulating  goals,  expectations  and 
limitations.  EPA  encourages  regulators 
and  ovtmers  and  operators  implementing 
the  provisions  of  this  final  rule  to  refer 
to  these  guidances. 

It  shomd  be  noted  that  the  Agency 
proposed  in  §  265.121(b)(2)  to  allow  the 
Regional  Administrator  to  delay  or 
waive  the  public  participation 
requirements  upon  a  determination  that 
even  a  short  delay  in  the 
implementation  of  the  remedy  would 
adversely  affect  human  health  or  the 
environment.  EPA  believes  this 
flexibility  is  important  to  assiue 
protection  of  human  health  and  the 
environment,  and  has  promulgated  that 
provision,  with  minor  revisions,  in  this 

final  rule. 

It  also  should  be  noted  that  the 
Agency  proposed  a  §  265.121(b)(3). 
which  would  have  allowed  EPA  to 
address  a  facility  using  an  approved 
alternate  authority  where  cleanup 
activities  were  conducted  prior  to  the 
effective  date  of  this  rule,  but  the  public 
involvement  procedures  of  this  rule 
were  not  met.  That  provision  would 
have  required  the  A^ncy  to  conduct 
public  involvement  before  considering 
the  facility  fully  addressed  under 
§  270.1(c)(7)(ii).  The  Agency  has 
retained  this  provision. 

b.  Response  to  Comment.  EPA 
received  a  variety  of  comments  on  the 
public  involvement  provisions  of  this 
rule.  Some  commenters  believed  the 
Agency  had  not  gone  far  enough  to 
assure  public  participation  when 
alternate  authorities  are  used  in  lieu  of 
permits;  others  agreed  with  the 
Agency's  approach;  and  others  believed 
the  public  participation  provisions  of 
the  proposal  were  too  stringent.  EPA 
considered  those  comments  in 
developing  the  public  involvement 
provisions  of  this  final  rule.  Those 
comments  are  discussed  below. 


i.  The  proposed  rule  did  not  preserve 
public  involvement  procedures  when  an 
alternate  mechanism  is  used.  Many 
commenters  believed  that,  despite 
statements  in  the  preamble  to  the 
contrary,  the  Agency  had  not  gone  far 
enough  in  the  proposed  rule  to  preserve 
the  public  involvement  procedures 
when  alternate  authorities  are  used  in 
lieu  of  post-closure  permits.  These 
commenters  believed  that  if  the  Agency 
allows  alternate  authorities  to  replace 
post-closure  permits,  it  should  assure 
that  the  public  involvement  procedures 
of  the  alternate  authority  are  equivalent 
to  that  of  a  permit.  These  commenters 
believed  that  the  proposal  failed  to  do 
so  in  several  respects. 

First,  these  commenters  noted  that 
public  participation  was  required  by  the 
proposal  only  at  the  time  of  remedy 
selection.  Commenters  pointed  out  that 
remedy  selection  occurs  at  a  later  stage 
of  the  remedial  action  process, 
following  the  development  of  schedules 
of  compliance,  and  the  preparation  and 
evaluation  of  plans,  reports,  and 
remedial  investigations.  They  pointed 
out  that  many  decisions  have  already 
been  made  by  the  point  of  remedy 
selection,  and  that  earlier  public 
involvement  allovirs  more  meaningful 
opportunity  to  affect  those  decisions. 
Commenters  noted  that  when  remedial 
action  is  implemented  through  a  permit, 
these  steps  are  subject  to  pubUc 
participation  requirements,  through 
either  permit  issuance  or  permit 
modification  procedures. 

EPA  agrees  with  the  concerns  raised 
by  these  commenters  and  that  the  pubUc 
should  be  included  in  the 
decisionmaking  process  as  early  as 
possible.  EPA  agrees  that  early  public 
participation  provides  the  conununity  a 
more  meaningful  role  in  the  process. 

To  address  these  concerns,  this  rule 
requires  public  involvement  to  begin 
when  the  authorized  agency  first 
becomes  involved  in  the  cleanup 
process  as  a  regulatory  or  enforcement 
matter.  The  Agency  anticipates  that,  in 
most  cases,  this  will  be  very  early  in  the 
cleanup  process,  prior  to  proposed 
remedy  selection. 

Second,  several  commenters  objected 
that  no  rights  of  appeal  are  provided  or 
guaranteed  when  an  alternative 
mechanism  is  used  in  Ueu  of  a  permit, 
even  though  such  rights  are  provided  in 
the  permitting  process.  These 
commenters  believed  that  these  appeal 
rights  must  be  preserved  as  part  of  the 
final  rule  for  alternative  mechanisms  to 
be  as  protective  as  the  post-closure 
permit.  These  commenters  pointed  out 
that  under  existing  procedures,  a 
hearing  is  available  under  Part  124 
procedures  to  challenge  a  permit,  while 
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EPA  hearing  procedures  established  for 
the  respondent  only  under  section 
3008(h),  Part  24  are  less  formal  and 
comprehensive.  Also,  no  pre- 
enforcement  review  is  available  for 
CERCLA  106  orders.  These  commenters 
believe  that  an  alternate  authority  used 
in  lieu  of  a  post-closure  permit  should 
be  reviewable  under  Part  124. 

EPA  recognizes  that  this  rule  does  not 
guarantee  pre^nforcement  review  of 
remedies  implemented  through 
alternate  authorities.  However,  neither 
RCRA  nor  the  Administrative  Procedure 
Act  require  EPA  to  provide 
opportunities  for  the  public  to  obtain 
judicial  review  of  enforcement  orders. 
For  example,  no  such  review  is  required 
under  section  3008(h).  Further,  EPA 
believes  that  the  ability  to  require 
prompt  cleanup  is  important  to  assuring 
protection  of  human  health  and  the 
environment.  The  new  rule  will  make  it 
easier  to  require  cleanup  at  facilities 
where  permit  issuance  would  have  been 
difficult  or  impossible.  Thus,  on 
balance,  the  rule  promotes 
environmental  protection.  Finally, 
issuance  of  these  alternatives  orders 
does  not  terminate  interim  status.  To 
terminate  interim  status,  the  Agency 
must  make  a  Hnal  permit  determination 
under  the  procedures  of  Part  124,  and 
that  decision,  like  a  decision  to  issue  a 
permit,  is  reviewable.  Members  of  the 
public  who  believe  that  additional 
cleanup  is  required  to  meet  the 
requirements  of  §  264.101  can  raise  that 
issue  at  that  time. 

One  commenter  objected  that  the 
proposal  is  at  odds  with  Executive 
Order  12898,  which  instructs  EPA  to 
ensure  greater  public  participation  by 
minority  and  low-income  populations  at 
hazardous  waste  sites.  This  commenter 
expressed  concern  that  the  rule  as 
proposed  would  further  isolate 
vulnerable  populations  from  the 
decisionmaking  process. 

EPA  disagrees  with  commenter  that 
the  effect  of  this  rule  will  be  to  isolate 
minority  and  low-income  populations 
from  the  decisionmaking  process.  EPA 
has  promulgated  requirements  in  this 
final  rule  that  assure  meaningful 
involvement  of  the  public  in  cleanups  at 
post-closure  facilities  regardless  of  the 
mechanism  used.  These  requirements 
will  apply  to  all  post-closure  facilities, 
and  will  benefit  all  populations, 
including  minority  and  low-income.  In 
addition,  EPA  emphasizes  that  it  will 
implement  the  rule  in  full  compliance 
with  Executive  Order  12898.  Other 
commenters  pointed  out  that  Part  124 
requires  a  45-day  public  comment 
period,  while  the  proposal  required  only 
30  days.  Some  commenters  believed 
that  the  procedures  associated  with 


alternative  post-closure  mechanisms 
should  follow  the  public  participation 
procedures  associated  with  permit 
issuance  to  make  sure  coverage  is 
adequate  and  consistent.  One 
commenter  suggested  that  the  rule 
specify  a  minimum  comment  period, 
and  allow  a  longer  period,  at  the 
Regional  Administrator's  discretion. 
Another  commenter  believed  that  since 
EPA  has  not  demonstrated  that  public 
involvement  procedures  are  hindering 
cleanups,  there  is  no  justification  for 
lesser  procedures. 

EPA  disagrees  with  the  commenters 
that  minimum  comment  period  times  or 
specific  procedures  are  necessary,  and 
did  not  establish  detailed  procedural 
requirements  for  public  involvement  in 
this  final  rule.  However,  EPA  does 
expect  the  public  to  be  given  an 
opportunity  to  get  involved  early  in  the 
process  and  ample  time  to  participate  in 
the  facility  cleanup  decisions.  EPA  took 
this  approach  because  it  recognizes  that 
many  different  approaches  to  public 
participation  have  proved  successful, 
and  it  did  not  wish  to  restrict  existing 
State  or  Federal  programs  unnecessarily. 
The  approach  in  this  rule  allows  States 
to  implement  their  own  established 
procedures — as  long  as  they  provide  for 
public  notice  and  comment  at  the  key 
stages  in  the  process  required  by  this 
rule. 

ii.  The  public  involvement  procedures 
of  the  proposed  rule  were  adequate. 
Other  commenters  believed  that  the 
level  of  public  participation  proposed 
by  the  Agency  was  adequate,  and  would 
provide  an  effective  mechanism  for 
adequately  informing  the  public  with 
regard  to  proposed  remedies,  and 
allowing  public  comment  and  public 
involvement  in  the  remedy  selection 
process. 

Other  commenters  who  generally 
agreed  with  the  Agency's  approach, 
requested  some  modifications  in  the 
final  rule.  One  such  commenter 
supported  the  requirement  for  public 
participation  during  the  remedy 
selection  process,  but  believed  that  the 
rule  should  also  include  a  requirement 
for  a  brief  description  of  the  scope  of  the 
contamination  to  be  remediated,  if  any. 
and  a  requirement  for  the  placement  of 
supporting  documents  in  a  local 
information  repository.  Another 
commenter  believed  that  the  rule  must 
explicitly  require  that  public  access  to 
information  submitted  for  alternative 
mechanisms  should  be  provided  as  if 
the  information  were  contained  in  the 
Part  B  permit  application. 

EPA  agrees  that  this  type  of 
information  should  be  made  available  to 
the  public,  and  anticipates  that  it  will, 
where  appropriate.  However,  as 


discussed  above,  the  Agency  is  not 
prescribing  detailed  procedural 
requirements  for  public  involvement  in 
this  final  rule.  The  Agency  intends  this 
rule  to  provide  meaningful  public 
involvement  while,  at  the  same  time, 
provide  maximum  flexibility  to  States  to 
implement  their  cleanup  programs.  The 
Agency  recognizes  that,  clearly,  public 
involvement  cannot  be  meaningful  if 
there  is  not  rdequate  access  to 
information  and,  therefore,  the  Agency 
encourages  regulators  and  owners  or 
operators  to  make  information  regarding 
the  site  available  to  the  public.  At  the 
same  time,  the  Agency  does  not  want  to 
prescribe  in  detail  in  this  final  rule 
when  and  how  the  regulatory  agency 
should  provide  information  to  the 
public.  By  requiring  meaningful 
involvement  of  the  public,  the  Agency 
believes  that  this  final  rule  addresses 
commenter's  concerns  by  requiring 
meaningfiil  public  involvement,  which 
includes  adequate  access  to  information, 
and  that  detailed  regulations  prescribing 
access  to  specific  information  are  not 
necessary. 

One  Commenter  agreed  with  the 
provision  of  the  proposal  that  would 
allow  EPA  to  waive  public  involvement 
procedures  where  immediate  action  is 
necessary  to  protect  human  health  or 
the  environment,  but  believed  that 
public  involvement  should  not  be 
waived  for  long-term  actions.  EPA 
agrees  with  this  commenter  and  the  rule 
reflects  this  approach.  In  proposing  the 
waiver  provision  of  §  265.121(b),  EPA 
intended  to  allow  regulatory  agencies  to 
delay  public  involvement  and  get 
cleanup  underway  immediately,  where 
necessary  to  protect  human  health  and 
the  environment,  but  not  to  remove  the 
requirement  for  public  participation.  In 
response  to  this  comment,  EPA  has 
modified  the  regulatory  language  of 
§  265.121(b)  in  this  final  rule  to  clarify 
the  Agency's  intent. 

iii.  The  public  involvement 
procedures  of  the  proposed  rule  were 
too  stringent.  A  third  group  of 
commenters  believed  that  the  public 
involvement  requirements  of  the 
proposal  were  too  stringent,  and  did  not 
provide  enough  flexibility  to  the  States. 
For  example,  one  commenter  stated  that 
the  proposed  public  participation 
requirements  for  alternative 
mechanisms  were  excessive, 
unnecessary,  and  inconsistent  with 
existing  public  participation 
requirements.  Another  stated  that  there 
is  no  need  for  public  participation  for 
remedial  action  orders  and  closure  plan 
approval  to  be  equivalent  to  the 
requirements  of  Part  124  and  Part  270. 
and  that  alternate,  less  stringent 
procedures  would  suffice. 
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EPA  believes  that  public  involvement 
is  important  in  all  agency  actions, 
including  enforcement  orders. 
Consequently,  EPA  is  requiring  public 
participation  at  three  key  stages. 

Some  commenters  believed  that  EPA 
should  defer  to  State  programs  for 
public  involvement  as  long  as  they 
provide  basic  due  process  and 
reasonable  public  input.  These 
commenters  believed  that  States  should 
have  reasonable  flexibiUty  to  make  site- 
specific  determinations  regarding  the 
level  of  public  participation  that  is 
appropriate  at  a  site,  and  to  adopt  public 
involvement  procedures  that  meet  the 
needs  of  their  own  State.  They  believed 
that  the  benefits  of  public  comment  are 
preserved  by  requiring  the  States  to 
provide  public  notice,  and  that  specific 
differences  in  process  are  of  differences 
of  degree,  and  not  substance. 

EPA  agrees  that  many  States  have 
developed  cleanup  programs  with 
appropriate  public  involvement,  and 
has  tried  to  balance  the  need  to  ensure 
adequate  public  participation  against 
requirements  that  constrain  States.  EPA 
believes  the  approach  in  the  final  rule 
strikes  an  appropriate  balance.  EPA,  for 
example,  allows  States  to  decide  how 
much  notice  must  be  given,  and  how 
long  comment  periods  must  last. 

Some  commenters  believed  that  the 
proposal  would  expand  the  ciurent 
requirements  for  public  involvement. 
According  to  these  commenters.  when 
post-closure  permits  are  modified  to 
incorporate  a  proposed  remedy,  the 
current  requirements  for  permit 
modification  require  publication  in  a 
newspaper  for  seven  days,  a  public 
hearing,  and  a  60-day  public  comment 
period,  regardless  of  how  the  action  is 
changed  based  on  public  comment.  The 
proposal  would  require  much  more  at 
remedy  selection,  thus  would  be  more 
expansive  than  the  existing  regulations. 
To  maintain  consistency,  commenters 
believed  the  rule  should  mirror  the 
public  involvement  procedures  of 
§270.41. 

EPA  acknowledges  the  commenter's 
concern,  and  believes  that  it  has 
addressed  them  by  leaving  the  details  of 
the  notification  process  and  the  length 
of  the  comment  period  to  the  discretion 
of  the  overseeing  agency. 

Some  commenters  did  not  agree  that 
public  involvement  procedures  should 
apply  to  actions  taken  under  section 
3008(h),  because  public  comment  on  an 
enforcement  proceeding  would  be 
inappropriate  and  would  unnecessarily 
complicate  and  confuse  the  process, 
while  increasing  costs  and  delaying  the 
process.  One  commenter  pointed  out 
that  the  public  currently  has  no 
assurance  it  will  have  opportunity  to 


participate  in  the  remedial  action 
process  when  remedial  action  is 
implemented  through  an  enforcement 
order,  as  the  Agency's  enforcement 
programs  have  discretion  to  limit  public 
participation,  yet  there  is  no  evidence 
that  the  lack  of  public  participation  in 
enforcement  orders  has  been 
detrimental  to  the  process. 

EPA  disagrees  with  this  commenter 
that  public  involvement  unnecessarily 
complicates  and  confuses  the  cleanup 
process — in  fact,  the  Agency  beheves 
that  the  public  is  an  important 
contributor  to  the  cleanup  process.  It 
helps  ensiu%  that  remediation  does,  in 
fact,  protect  human  health  and  the 
environment,  and  that  remedies  are 
based  upon  reasonable  assumptions, 
including  assumptions  of  future  land 
use.  EPA  is  committed  to  public 
involvement  in  its  oversight  of  cleanup 
decisions,  and  the  Agency's  poUcy  is  to 
provide  for  meaningfiil  public  notice 
and  comment  with  every  section 
3008(h)  order.  The  requirements 
promulgated  in  this  final  rule  are 
consistent  with  current  EPA  guidance 
on  section  3008(h)  orders. 

Another  commenter  believed  that 
EPA  should  recognize  the  wide  array  of 
actions  that  may  occur,  from  small  to 
significant,  and  the  increasing  tendency 
to  accomplish  remedial  action  through  a 
series  of  interim  measures,  rather  than 
a  single  major  action.  This  commenter 
believed  that  the  Agency  should  tailor 
public  participation  measures  to  ensure 
{MTticipation  during  significant  actions 
without  slowing  the  conduct  of  the 
program  by  requiring  extensive 
administrative  procedures  for  each  and 
every  small  action  that  may  be  taken. 
The  commenter  believed  that  the  public 
participation  measures  should  be 
flexible  enough  to  ensure  adequate 
public  involvement  and  avoid  serving  as 
yet  another  brake  on  the  system. 

EPA  believes  that  the  approach  to 
public  involvement  in  this  final  rule 
addresses  this  commenter's  concern. 
The  rule  requires  public  involvement 
when  the  Agency  becomes  involved  in 
a  remediation  at  the  facility  as  a 
regulatory  or  enforcement  matter;  on  the 
proposed  preferred  remedy  and  the 
assumptions  upon  which  the  remedy  is 
based,  in  particular  those  related  to  land 
use  and  site  characterization;  and  prior 
to  making  the  final  decision  that 
remedial  action  is  complete  at  the 
facility.  EPA  expects  that  these 
requirements  will  be  applied  flexibly, 
and  it  does  not  expect  "extensive 
administrative  procedures  for  each  and 
every  action."  For  example,  in  some 
cases,  public  comment  might  be 
provided  on  a  general  strategy,  which 
included  interim  measures  as  well  as 


specific  final  cleanup  standards.  In 
other  cases,  the  public  might  prefer 
monthly  or  quarterly  updates  to  activity- 
by-activity  notice,  llie  point  is  that  the 
public  must  have  early  involvement  and 
must  have  an  opportunity  to  comment 
before  the  regulatory  agency  commits 
itself  to  a  final  remedy  or  decides  final 
remedial  action  is  complete  at  the 
facility.  Within  this  fi-amework,  EPA 
believes  the  regulator\'  agency  has 
opportimity  to  structure  a  reasonable 
approach  based  on  the  needs  at  the  site. 
At  the  same  time,  the  public  is  put  on 
notice  early  in  the  process  that  activities 
are  taking  place. 

4.  Enforceable  Documents  Issued  Prior 
to  the  Effective  Date  of  This  Rule 
(§  265.121(b)(3)) 

o.  Overview.  It  is  likely  that,  prior  to 
final  promulgation  of  this  rule  EPA  and 
authorized  States  will  have  required  site 
assessments  or  cleanup  under  a  variety 
of  authorities,  other  than  post-closure 
permits,  at  facilities  currently  subject  to 
post-closure  permit  requirements.  Most 
of  these  actions,  if  taken  after 
promulgation,  would  have  satisfied  the 
requirements  of  this  rule.  EPA  proposed 
and  is  taking  final  action  to  provide  a 
means  to  give  credit  to  such  prior 
cleanup  actions  by  soliciting  pubUc 
comment  on  the  activities  conducted 
before  the  effective  date  of  the  rule. 

Under  §  265.121(b)(3),  EPA  must 
provide  an  opportunity  for  public 
comment  if  the  enforceable  document 
imposing  those  remedies  is  intended  to 
be  used  in  lieu  of  a  permit.  Depending 
on  public  comment.  EPA  may  impose 
additional  requirements  either  by 
amending  the  existing  order,  issuing  a 
new  order,  modifying  the  post-closure 
plan,  or  requiring  a  post-closure  permit 

b.  Response  to  Comment.  Several 
commenters  objected  to  this  provision 
of  the  rule. 

According  to  one  commenter,  the 
proposed  approach,  if  designed  to 
provide  finality  to  owners  or  operators, 
was  a  good  idea  in  that  it  could  provide 
them  with  early  assurance  that  they 
would  not  have  to  repeat  closure.  p>ost- 
closure.  cleanup  or  investigations  at  a 
later  date.  However,  this  commenter 
strongly  opposed  this  provision  to  the 
extent  that  it  contemplates  any  such 
post  hoc  adequacy  determinations 
would  be  the  impetus  to  reinvestigate 
and/or  require  additional  remedial 
actions  with  respect  to  prior  closure/ 
post-closure  activities.  In  addition,  the 
commenter  believed  that  when  an 
owner  or  operator  receives  an  adequacy 
determination  under  proposed 
S  265.121(c)  for  prior  closure/post- 
closure  activities  under  an  alternative 
legal  authority,  these  activities  should 
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t>e  expressly  recognized  as  adequate  in 
any  subsequently-issued  permit  to 
assure  the  Hnality  of  any  prior  closure/ 
post-closure  determinations. 

Another  commenter  opposed  any 
effort  to  retroactively  apply  new.  more 
restrictive  standards  (for  public 
involvement  or  selection  of  remedies)  to 
past  remedial  actions,  and  to  approved 
closures.  According  to  the  commenter, 
actions  undertaken  in  good  faith  by  the 
owner  or  operator  with  Agency  approval 
should  be  done  with  reasonable 
assurance  that  they  will  be  considered 
completed.  The  commenter  believed 
that  uncertainty  would  discourage 
remedial  actions. 

Another  commenter  believed  that  this 
provision  is  beyond  EPA's  statutory 
authority.  This  commenter  believed  that 
EPA  cannot  conveniently  ignore 
agreements  entered  into  by  it  or  States 
that  were  presumably  within  their 
authority.  This  issuance  of  a  new 
regulation  does  not  allow  EPA  to  void 
binding  agreements.  Owners  that  have 
encouraged  the  Agency  to  use  an  order 
or  consent  agreement  to  oversee 
remedial  action  could  be  required  to 
implement  different  remedial  actions 
simply  because  EPA  promulgates  a  new 
regulation.  The  commenter  believed  that 
this  provision  would  impose  more 
■onerous  requirements  for  resf>onsible 
owners  and  operators  of  facilities  that 
are  currently  implementing  remedial 
action. 

Another  commenter  suggested  that 
before  reopening  an  action,  EPA  should 
be  required  to  demonstrate  that  the 
cleanup  was  not  protective  of  human 
health  and  the  environment.  Another 
commenter  expressed  concern  that  any 
action  undertaken  in  the  past  would  be 
unlikely  to  meet  current  regulatory 
requirements,  yet  was  likely  taken  by  a 
cooperative  facility  aggressive  in 
fulfiUing  its  regulatory  obligations  at  the 
time.  According  to  the  commenter,  to 
reevaluate  these  facilities  without  any 
indication  of  potential  environmental 
harm  would  create  a  costly 
administrative  burden  to  both  the 
Agency  and  the  owner  or  operator, 
without  any  benefit  to  human  health 
and  the  environment. 

EPA  agrees  with  the  commenters  that 
expressed  concern  about  any 
uncertainty  that  might  arise  for  owners 
and  operators  due  to  this  provision. 
However,  EPA  disagrees  that  this  is  the 
effect  of.this  provision.  This  provision 
does  not  impose  new  requirements  on 
owners  and  operators  retroactively, 
since  owners  and  operators  were  subject 
to  RCRA  permit  requirements  (including 
section  3004(u))  prior  to  this  rule. 
Instead.  §  265.121(e]  would  extend  the 
benefits  of  this  rule  to  post-closure 


activities  or  cleanups  conducted  under 
enforceable  documents  issued  before  the 
rule  was  in  effect  even  where  these 
documents  had  not  included  public 
involvement.  (Where  the  public  had 
already  had  an  opportunity  to  comment 
on  the  mechanism,  there  would  be  no 
need  to  invoke  this  provision.)  EPA 
does  not  intend  this  provision  to  result 
in  dupUcative  regulatory  action,  or  to 
allow  reopening  of  decisions  that  had 
already  been  made.  Instead,  it  would 
simply  ensure  the  public's  opportunity 
to  comment  on  a  mechanism  being  used 
in  lieu  of  a  permit,  if  the  public  had  not 
had  an  opportunity  up  to  that  point. 

EPA  can  understand  the  commenter's 
concerns  about  re-opening  past 
cleanups.  EPA  and  authorized  States 
certainly  do  not  expect  to  re-open 
acceptable  remedies  where  they  are 
already  underway.  EPA  believes  that,  in 
most  situations,  the  public  would  have 
been  involved  in  the  remedy  selection. 
In  cases  where  the  public  was  involved, 
the  Agency  does  not  intend  this 
provision  to  provide  an  opportunity  to 
revisit  issues  that  already  were  raised 
and  addressed.  Rather,  the  provision  is 
designed  to  make  this  final  rule 
available  to  facilities  that  may  have 
begun  cleanup  prior  to  the  effective 
date,  while,  at  the  same  time,  assuring 
that  the  public  has  had  opportunity  to 
raise  issues  prior  to  the  Agency's  final 
decision  that  corrective  action  is  not 
needed  or  is  no  longer  need  at  the  site. 
Even  under  the  current  corrective  action 
process,  remedies  undertaken  before  the 
permit  is  issued  are  typically 
incorporated  into  the  permit  through  the 
permit  procedures.  Owners  and 
operators  of  closed  interim  status 
facilities  or  non-RCRA  State  programs 
currently  may  conduct  cleanups  outside 
the  post-closure  permit  process.  When 
EPA  or  a  State  issues  a  post-closure 
permit,  it  must  determine  that  any  prior 
cleanup  meets  the  requirements  of 
RCRA  section  3004(u).  If  it  does  not — 
that  is,  if  the  cleanup  is  not  protective 
of  human  health  and  the  environment, 
or  there  are  significant  areas  it  does  not 
address — EPA  or  the  State  may  impose 
permit  requirements  requiring 
additional  remediation  work.  Citizens 
may  also  raise  the  same  issues  in 
comment  periods  on  draft  post-closure 
permits  and  in  challenges  to  permits 
that  are  issued.  Thus,  facilities  face 
these  issues  regardless  of  whether  or  not 
EPA  allows  older  cleanups  to  be 
recognized  under  this  new  alternative  to 
post-closure  permits. 

In  any  case.  EPA  expects  owners  and 
operators  conducting  cleanups  without 
involving  EPA  to  involve  the  public  at 
an  early  stage.  EPA  strongly  discourages 
owners  and  operators  from  waiting  until 


the  end  of  the  process  to  involve  the 
public.  If  concerns  are  raised  by  the 
public  regarding  the  actions  taken  under 
the  alternative  mechanism,  EPA  may 
require  additional  action  through  an 
order  or  permit.  Therefore,  EPA  is 
promulgating  §  265.121(b)(3). 

C.  Remediation  Requirements  for  Land- 
Based  Units  With  Releases  to  the 
Environment 

1.  Overview 

In  the  1994  notice,  EPA  requested 
comment  on  the  possibility  of  allowing 
the  Regional  Administrator  to  establish 
groundwater  monitoring,  closure  and 
post-closure,  and  financial  assurance 
requirements  on  a  site-specific  basis  at 
regulated  units  addressed  through  the 
corrective  action  process  (see  59  FR 
55778  at  55787-88).  EPA  specifically 
requested  comment  on  this  prospect  for 
regulated  units  clustered  with  non- 
regulated  units,  all  of  which  were 
releasing  hazardous  constituents  to  the 
environment,  because  of  the  concern 
that  two  different  regulatory  regimes 
would  apply — for  example,  the 
regulated  units  could  be  subject  to  the 
detailed  requirements  of  Part  264 
(which  were  developed  as  a  preventive 
requirement),  while  the  non-regulated 
units  could  be  subject  to  the  more 
flexible  remedial  requirements  for 
corrective  action  under  §264.101  and 
associated  guidance. 

EPA  is  promulgating  in  this  notice 
final  rules  that  will  provide  flexibility 
where  a  regulated  unit  is  situated  among 
SWMUs  (or  areas  of  concern),  a  release 
has  occurred,  and  both  the  regulated 
unit  and  one  or  more  SWMUs  (or  areas 
of  concern)  are  suspected  of 
contributing  to  the  release.  The  final 
rule  described  in  this  section  allows 
EPA  and  the  authorized  States  to 
replace  the  regulatory  requirements  of 
Subparts  F,  G,  and  H  at  certain  regulated 
units  with  alternative  requirements 
developed  under  a  remediation 
authority.  This  portion  of  the  rule  is 
designed  to  eliminate  some  of  the 
problems  Regions  and  States  have 
encountered  where  two  sets  of 
requirements  apply  at  a  cleanup  site — 
requirements  for  closure  at  the  regulated 
unit,  and  corrective  action  requirements 
at  the  SWNfUs.  It  applies  to  both 
permitted  and  interim  status  units.  It 
also  applies  to  both  operating  and 
closed  facilities.  Further,  it  can  be  used 
at  closed  facilities  using  alternative 
authorities  in  lieu  of  post-closure 
permits. 

The  closure  process  in  Parts  264  and 
265  was  promulgated  in  1982,  before  the 
Agency  had  much  experience  with 
closure  of  RCRA  units.  Since  that  time. 
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EPA  has  learned  that,  when  a  unit  has 
released  hazardous  waste  or 
constituents  into  surrounding  soils  and 
groundwater,  closure  is  not  simply  a 
matter  of  capping  the  unit,  or  removing 
the  waste,  but  instead  may  require  a 
significant  undertaking  to  clean  up 
contaminated  soil  and  groundwater.  The 
procedures  established  in  the  closure 
regulations  were  not  designed  to  - 
address  the  complexity  and  variety  of 
issues  involved  in  remediation.  Most 
remediation  processes,  on  the  other 
hand,  were  designed  to  allow  site- 
specific  remedy  selection,  because  of 
the  complexity  of  and  variation  among 
sites. 

Similarly,  the  groundwater 
monitoring  requirements  designed  for 
regulated  units  do  not  provide  sufficient 
flexibility  for  complex  cleanups.  The 
requirement  to  place  wells  at  the 
downgradient  edge  of  a  regulated  unit 
often  would  not  make  sense  if  there  are 
SWMUs  further  downgradient.  Also,  the 
Part  264  regulations  contain  specific 
requirements  for  the  selection  of 
cleanup  levels  for  hazardous 
constituents  released  to  groundwater, 
and  do  not  provide  for  considerations  of 
technical  practicability,  which  are 
critical  in  a  remediation  context. 
Corrective  action  and  other  remediation 
authorities  provide  more  flexible  (yet 
protective)  regimes  for  selecting  cleanup 
levels. 

Financial  responsibility  for  closure  or 
post-closure  care  may  also  work  at  cross 
purposes  with  financial  responsibility 
for  corrective  action.  It  makes  sense  to 
allow  a  facility  with  funds  set  aside  for 
closure  of  a  regulated  unit  to  spend 
those  funds  on  a  broader  corrective 
action,  when  the  regulated  unit  is  being 
addressed  in  that  corrective  action. 

This  portion  of  this  rule  revises  the 
requirements  of  Parts  264  and  265 
Subparts  F,  G,  and  H,  by  adding  new 
§§  264.90(f),  264.110(c).  264.140(d). 
265.90(0.  265.110(d),  and  265.140(d). 
Those  provisions  allow  EPA  to  address 
environmental  needs  at  certain  closing 
regulated  units  with  more  flexible,  but 
protective,  site-specific  requirements 
developed  through  a  remediation 
process.  EPA  is  providing  flexibility 
where  a  Regional  Administrator  (or 
State  Director)  finds  that  a  regulated 
unit  is  situated  among  SWMUs  (or  areas 
of  concern),  a  release  has  occurred,  and 
the  regulated  unit  and  one  or  more  of 
the  SWMUs  (or  areas  of  concern)  are 
likely  to  have  contributed  to  the  release. 

To  provide  greater  flexibility  for  the 
cleanup  of  regulated  units  in  this 
situation,  EPA  is  giving  the  Regional 
Administrator  (or  State  Director) 
discretion  to  replace  the  requirements 
for  closure,  groundwater  monitoring. 


and  financial  responsibility  set  out  in 
Parts  264  and  265  with  standards 
tailored  specifically  for  the  cleanup.  For 
closure,  the  new  "generalized"  standard 
is  protecting  human  health  and  the 
environment  by  meeting  the  closure 
performance  standard  in  either 
§  264.111(a)  and  (b)  or  §  265.111(a)  and 
(b).  For  groundwater  monitoring  and 
financial  responsibility,  the  new 
standard  is  protection  of  human  health 
and  the  environment.  The  Regional 
Administrator  can  use  these  new 
standards  to  integrate  the  cleanup 
requirements  for  the  regulated  unit  into 
the  requirements  for  the  SWMUs 
developed  under  remediation 
authorities.  In  addition,  to  reduce 
duplicative  administrative  processes, 
EPA  is  not  requiring  that  the  alternative 
requirements  be  incorporated  into  the 
permit,  closure  plan,  and/or  post- 
closure  plan  in  all  cases.  In  the  case  of 
permitted  facilities,  alternative 
requirements  for  a  regulated  unit  might 
be  included  in  the  permit  where  related 
SWMUs  were  being  addressed  under 
RCRA  section  3004(u),  the  permitting 
corrective  action  authority.  EPA, 
however,  wants  the  Regional 
Administrator  to  be  able  to  use  other 
authorities  to  develop  the  requirements 
for  regulated  units  and  related  SWMUs, 
such  as  RCRA  section  3008(h).  CERCLA, 
and  approved  State  remediation 
authorities.  This  rule,  therefore,  allows 
the  Regional  Administrator  (or  an 
authorized  State)  to  determine  that  there 
is  no  need  to  impose  the  unit-specific 
requirements  of  Part  264  or  Part  265 
because  alternative  requirements 
developed  under  an  approved 
remediation  authority  will  protect 
human  health  and  the  environment.  The 
requirements  for  the  regulated  unit  and 
the  SWMUs  developed  under  that 
authority  can  be  set  out  in  the  permit  or 
in  an  approved  closure  plan  and/or 
post-closure  plan,  or  can  be  set  out  in 
another  enforceable  document  (as 
defined  in  §  270.1(c)(7)).  and  referenced 
in  the  permit  or  approved  closure  plan 
and/or  post-closure  plan. 

For  permitted  facilities,  EPA  is 
modifying  the  requirements  for  content 
of  the  closure  plan  and  closure  plan 
modification  by  adding  new 
§  264.112(b)(8)  and  (c)(2)(iv),  and  post- 
closure  plan  content  and  post-closure 
plan  modification  at  §  264.118(b)(4)  and 
(d)(2)(iv)  to  require  owners  and 
operators  to  incorporate  the  alternative 
requirements  into  the  closure  plan  and/ 
or  post-closure  plan,  or  to  incorporate 
into  those  plans  a  reference  to  the 
enforceable  document  (or  permit 
section)  that  sets  forth  those 
requirements.  To  do  so,  the  owner  or 


operator  would  use  the  existing 
procedures  for  closure  plan  and  post- 
closure  plan  approval  and  modification 
in  Part  264,  and  for  ]>ermit 
modifications  in  Part  270.  EPA  expects 
that  any  such  decision  would  be  a 
"class  3"  modification. 

For  interim  status  facilities,  EPA  is 
similarly  adding  new  §§  265.112(b)(8) 
and  (c)(2)(iv)  and  265.118  (c)(5)  and 
(d)(l)(iv)to  require  owners  and  operators 
to  incorporate  alternative  requirements 
into  the  closure  plan  and/or  post- 
closure  plan,  or  to  incorporate  into 
those  plans  a  reference  to  the 
enforceable  document  that  sets  forth 
those  requirements.  To  do  so.  the  owner 
or  ofierator  would  use  the  existing 
procedures  for  closure  plan  and  post- 
closure  plan  approval  and  modification 
in  Part  265. 

Members  of  the  public  may  also 
utilize  current  procedures  to  challenge 
either  the  specifics  of  how  EPA  is 
addressing  a  regulated  unit  as  part  of 
corrective  action  (for  example,  if  the 
corrective  action  is  imposed  through  a 
RCRA  permit),  or  the  decision  by  EPA 
or  the  State  to  address  the  regulated  unit 
imder  alternative  requirements  set  out 
in  an  enforceable  document.  Under 
EPA's  federal  rules,  members  of  the 
public  may  file  administrative  apfteals 
for  permits:  they  may  challenge  closure 
or  post-closure  plans  in  court. 

The  Regional  Administrator  (or  State 
Director)  may  use  existing  procedures 
for  modiiying  permits  or  closure  plans 
to  revisit  corrective  action  requirements 
for  regulated  units  set  out  in  permits  or 
to  revisit  cleanups  under  alternative 
enforceable  documents.  EPA's  rules 
allow  permits,  closure  plans,  and  post- 
closure  plans  to  be  modified  when 
significant  new  information  arises  after 
the  issuance  of  the  plan  or  permit.  Some 
developments  during  remediation  may 
justify  use  of  this  authority.  For 
example,  if  a  non-RCRA  agency  in 
charge  of  an  alternate  authority  selected 
a  very  different  remedy  which,  in  the 
RCRA  authority's  judgement,  would  not 
adequately  protect  human  health  and 
the  environment,  the  RCRA  authority 
might  consider  this  to  be  new 
information  warranting  reconsideration 
of  the  decision  to  defer  existing  RCRA 
requirements  for  regulated  units. 

Because  the  concept  of  deferring 
closure,  groundwater  monitoring,  and 
financial  responsibility  requirements  is 
new,.EPA  is  limiting  the  range  of 
authorities  that  can  be  used  to  craft 
alternate  requirements.  First,  a  Regional 
Administrator  (or  State  Director)  may 
defer  regulated  unit  requirements  in 
favor  of  requirements  crafted  under 
corrective  action  for  permits  under 
RCRA  section  3004(u)  ^nd  corrective 
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action  orders  for  interim  status  facilities 
under  RCRA  section  3008(h).  The 
Regional  Administrator  (or  State 
Director)  may  also  defer  to  requirements 
established  in  actions  under  CERCLA 
section  104  and  106.  EPA  is  familiar 
with  the  scope  of  these  legal  authorities 
and  the  enforcement  mechanisms  that 
accompany  them.  Any  Regional 
Administrator  (or  State  Director) 
wishing  to  defer  to  regulated  unit 
requirements  developed  under  these 
authorities  need  only  consider  whether 
the  requirements  will,  in  fact,  protect 
human  health  and  the  environment. 

EPA  also  wants  State  Directors  to  be 
able  to  defer  to  State  remedial 
authorities  outside  of  RCRA.  EPA. 
however,  is  less  familiar  with  these 
authorities  and  their  enforcement 
mechanisms.  EPA,  therefore,  is 
requiring  any  State  that  wishes  to  use  a 
non-RCRA  authority  to  craft  alternative 
regulatory  requirements  to  submit  that 
authority  to  EPA  for  review  in  the  State 
authorization  process.  EPA  will  review 
the  scope  of  the  legal  authority.  It  will 
determine  for  example,  whether  the 
authority  can  provide  for  cleanup  of 
releases  from  a  regulated  unit  to  all 
media,  as  required  under  §§264. 11 1(b) 
and  265.111(b).  EPA  will  also  review 
the  State's  mechanisms  for  enforcing  the 
alternative  requirements.  Where  a  State 
will  not  be  incorporating  the  new 
regulated  unit  requirements  directly 
into  a  permit  or  closure  plan  enforceable 
under  RCRA,  EPA  needs  to  have  some 
assurance  that  it  will  be  able  to  enforce 
them,  if  necessary.  EPA  is,  in  this 
notice,  amending  the  existing 
requirements  for  enforcement  of  State 
programs  in  §  271.16  to  add  a  new 
requirement  regarding  the  enforceability 
of  these  new.  alternative  regulated  unit 
requirements.  Recognizing  that  effective 
enforcement  mechanisms  may  vary 
greatly  from  State  to  State.  EPA  is 
promulgating  a  general  standard,  rather 
than  a  list  of  specific  enforcement 
requirements. 

This  rule  also  allows  the  Agency  to 
transfer  the  financial  assurance 
requirements  of  Part  264  or  Part  265 
Subpart  H  to  the  corrective  action 
process,  when  the  regulated  unit  is 
addressed  through  corrective  action. 
This  provision  does  not  allow  the 
Agency  to  waive  the  requirements  for 
financial  assurance  at  a  regulated  unit. 
Owners  and  operators  of  regulated  units 
remain  subject  to  the  requirement  to 
provide  financial  assurance  to  address 
cleanup  at  the  unit — however,  this  rule 
allows  EPA  or  the  authorized  States  to 
develop  site-specific  financial  assurance 
requirements  for  corrective  action  at  the 
unit,  and  transfer  funds  set  aside  under 
Subpart  H  for  closure,  post-closure,  and 


third-party  liability  requirements  to 
address  corrective  action.  This 
provision  may  be  invoked  by  EPA  or  by 
a  State  authorized  for  this  rule  only  in 
cases  where  the  alternative  cleanup 
authority  requires  financial  assurance 
for  the  corrective  action. 

In  addition  to  the  financial  assurance 
requirements  for  closure  and  post- 
closure  care.  Parts  264  and  265  Subpart 
H  require  owners  and  operators  to 
provide  assurances  that  they  can  pay 
claims  for  damages  to  third-parties 
arising  from  accidental  occurrences  at 
the  facility.  The  Agency,  however, 
typically  has  not  required  third-party 
liability  coverage  as  part  of  financial 
assurance  for  corrective  action.  (The 
general  third-party  funds  required  by 
Parts  264  and  265  would,  of  course, 
apply  to  accidents  involving  hazardous 
waste  management  occurring  during 
corrective  action.)  This  rule  allows  the 
Regional  Administrators  and  authorized 
States  to  release  funded  third-party 
liability  assurances,  or  to  relieve  owners 
and  operators  bom  the  obligation  to 
provide  third-party  liability  assurance, 
where  all  regulated  units  at  the  facility 
are  being  addressed  under  §§  264.90(0. 
264.110(c),  264.140(d),  265.90(f). 
265.110(d)  or  265.140(d).  EPA  expects 
this  action  would  be  warranted  under 
limited  circumstances — for  example,  it 
might  be  warranted  where  all  regulated 
units  at  the  facility  are  being  addressed 
through  corrective  action,  and  the 
Regional  Administrator  finds  that  it  is 
necessary  to  use  the  third-party  liability 
funds  to  pay  for  the  cleanup.  It  should 
be  noted  that  where  a  facility  is  subject 
to  third-party  liability  requirements 
because  of  regulated  units  other  than 
those  being  addressed  under 
§§264.90(0.  264.110(c),  264.140(d), 
265.90(0,  265.110(d)  or  265.140(d).  the 
facility  remains  subject  to  the 
requirement  for  third-party  liability 
coverage. 

2.  Response  to  Comment 

In  the  preamble  of  the  proposed  rule 
(see  59  FR  55778  at  55787  and  55688). 
EPA  requested  comment  on  the  need  for 
provisions  allowing  regulated  units  to 
be  addressed  through  a  remediation 
process.  The  Agency  described  a 
situation  where  a  collection  of  adjacent 
SWMUs  and  a  regulated  unit  are 
releasing  hazardous  constituents  to  the 
environment.  Prior  to  this  rule,  EPA 
would  have  been  required  to  impose  the 
requirements  of  Part  264  or  Part  265  for 
financial  assurance,  closure,  and 
groundwater  monitoring  and 
remediation  of  the  regulated  unit,  and  to 
select  remedies  for  the  SWMUs  through 
the  RCRA  corrective  action  process. 
This  situation  was  inconsistent  with  a 


major  objective  of  EPA's  Subpart  S 
initiative  discussed  above,  that  is,  to 
create  a  consistent,  holistic  approach  to 
cleanup  at  RCRA  facilities. 

Many  commenters  supported  the 
approach  described  by  EPA  in  the 
preamble  to  the  proposal.  Commenters 
on  the  proposed  rule  agreed  with  EPA 
that  regulated  units  and  non-regulated 
SWMUs  are  often  indistinguishable  in 
terms  of  risk,  and  most  supported 
integration  of  the  closure  and  corrective 
action  programs. 

Many  conmienters  had  encountered 
situations  similar  to  those  described  by 
the  Agency,  and  believed  that  the 
closure  process  prevented  the  best 
remedy  at  those  sites.  Several 
commenters  agreed  that  it  is  often 
difficult  to  identify  the  source  of 
contamination,  particularly  when  many 
SWMUs  are  located  near  each  other. 
Commenters  cited  situations  where  the 
boundaries  of  regulated  units  and  non- 
regulated  units  overlap,  or  where 
contaminant  plumes  have  commingled 
as  situations  where  the  regulatory 
distinction  between  regulated  and  non- 
regulated  SWMUs  is  particularly 
troublesome. 

Some  commenters  believed  that  the 
corrective  action  process,  which  was 
specifically  designed  to  address 
remediation,  rather  than  the  closure 
process,  which  has  preventative  goals, 
should  be  used  to  address  all  units  at  a 
facility. 

EPA  does  not  believe  that  the  closure 
process  is  inappropriate  for  all  regulated 
units  with  releases.  However,  it  does 
believe  that  it  does  not  make  sense  to 
have  two  separate  remedial  processes 
working  to  clean  up  a  single  release,  so 
it  is  providing  relief  where  a  regulated 
unit  and  one  or  more  SWMUs  appear  to 
have  contributed  to  the  same  release. 
EPA  believes  the  Regional 
Administrator  should  be  able  to  choose, 
on  a  case-by-case  basis,  whether  to 
apply  the  current  Part  264  and  265 
requirements  to  the  SWMUs  or  the  more 
flexible  remediation  requirements  to  the 
regulated  unit.  This  final  rule  provides 
the  Regional  Administrator  with  the 
discretion  needed  to  make  this  choice. 

Several  commenters  mentioned  that 
having  two  regulatory  programs  for 
RCRA  units  is  complicated  by  State 
authorization  issues — some  States  are 
authorized  for  the  base  RCRA  program, 
thus  are  responsible  for  closure,  but  are 
not  authorized  for  corrective  action.  In 
these  States,  two  agencies  are 
responsible  for  reviewing  plans,  and 
making  decisions.  Another  commenter's 
regulatory  agency  has  taken  the  position 
that  any  detectable  levels  of  organics  left 
in  soil  or  groundwater  during  closure 
will  require  capping  and  post-closure 


Federal  Register /Vol.  63,  No.  204 /Thursday.  October  22.  1998 /Rules  and  Regulations         56727 


monitoring  of  the  unit,  whereas  the 
corrective  action  program  uses  risk- 
based  cleanup  standards.  Thus,  there  is 
potential  for  different  areas  of  a  facility 
to  be  cleaned  up  to  different  sets  of 
standards,  even  if  the  areas  are  adjacent 
to  each  other,  and  exposure  patterns  are 
identical.  Commenters  believed  that  a 
single,  uniform  set  of  cleanup  standards 
should  be  established  for  all  imits 
regardless  of  the  time  the  waste  or 
contaminant  was  placed  in  the  unit,  and 
regardless  of  the  regulatory  program  that 
ht^urisdiction. 

EPA  cannot  eliminate  all  of  the 
complexities  caused  by  the  State 
authorization  requirements.  However. 
States  that  are  authorized  for  the  base 
program  will  be  able  to  request 
authorization  for  this  rule.  They  may 
request  authority  to  address  regulated 
imits  as  part  of  corrective  action.  EPA 
also  notes  that  there  is  no  Federal 
requirement  that  facilities  cap  any 
detectable  levels  of  organics  left  in  soil 
or  groimdwater  during  closure. 

Other  commenters  raised  concerns 
about  EPA's  proposal  that  closure  and 
cleanup  standards  be  integrated.  Some 
commenters  expressed  concern  that  the 
Agency's  propcwal  might  be  an  attempt 
to  extend  the  closure  requirements  to 
non-regulated  units,  rather  than  to 
address  all  SWMUs  through  the 
corrective  action  process.  Some 
commenters  said  that  they  have  had  to 
close  non-regulated  units  as  regulated 
units  because  they  could  not  identify 
the  source  of  contamination  at  a  site. 
These  commenters  believe  that  the 
corrective  action  process,  not  closure 
requirements,  should  be  the  applicable 
requirements  at  SWMUs  requiring 
remediation. 

The  Agency  agrees  that  regulated  unit 
standards  were  not  designed  for 
SWMUs  subject  to  corrective  action. 
The  Agency  intends  this  rule  to  provide 
Regional  Administrators  and  State 
Directors  with  discretion  to  choose 
whether  to  apply  current  Part  264  and 
265  standards  to  regulated  units  closed 
as  part  of  a  broader  corrective  action,  or 
to  address  them  through  cleanup 
requirements.  This  rule  is  not  intended 
as  a  way  to  bring  SWMUs  under  Part 
264  or  Part  265  unit-specific  standards. 

A  fiew  commenters  supported 
retaining  the  distinction  between 
regulated  units  and  other  SWMUs.  One 
conunenter  believed  the  Agency  should 
retain  the  closure  process  at  all 
regulated  units  because  the  regulatory 
timeframes  of  that  process  result  in  a 
quicker  remedy  selection  than  the  open- 
ended  corrective  action  process.  This 
commenter  feared  that  removing  closure 
requirements  at  regulated  units  would 
delay  cleanups.  Another  commenter 


objected  that  site-specific 
determinations  delay  any  process 
because  they  are  an  open  door  to 
extended  negotiations,  disputes,  and 
litigation,  and  allow  inconsistent 
decisions.  This  commenter  believed  that 
the  closure  regulations  provide 
consistent  requirements. 

The  Agency  agrees  with  the 
commenter  that  the  closure 
requirements,  including  the  timeframes 
incorporated  in  the  closure  process,  are 
generally  appropriate  where  a  release 
has  not  occurred.  EPA.  however,  does 
not  agree  that  these  procedures  are  well- 
sxiited  to  remediation  of  environmental 
releases.  EPA  believes  that,  where  a 
regulated  unit  is  located  among  SWMUs 
(or  areas  of  concern),  and  releases  have 
or  are  likely  to  have  occurred,  applying 
two  sets  of  regulatory  requirements  can 
slow,  rather  than  hasten  the  cleanup. 
Tlius.  in  this  final  rule.  EPA  is  allowing 
regulators  discretion  to  apply  alternate 
requirements  to  the  closing  regulated 
unit  developed  under  a  remediation 
authority. 

Another  commenter  suggested 
retainiDLg  the  closure  requirements  if  the 
regulated  unit  is  a  landfill,  because, 
according  to  commenter,  landfills 
typically  are  large  and  isolated.  The 
commmter  also  suggested  the  closure 
requirements  be  retained  in  situations 
where  routine  monitoring  is  necessary, 
or  in  situations  where  waste  in  the 
regulated  imit  is  very  hazardous.  This 
commenter  suggested  that  the  closure 
standards  be  retained  where  the  units 
contain  similar  wastes,  but  were  used  at 
different  times,  and  where  there  are 
multiple  adjacent  sources  of 
contamination  with  overlapping 
parameters  of  concern. 

This  rule  retains  the  closure 
requirements  for  isolated  imits.  This 
fiiul  rule  allows  the  Regional 
Administrator  to  replace  the 
requirements  of  Subparts  F.  G.  and  H 
with  alternative  requirements  developed 
for  corrective  action  only  where  a 
regulated  imit  is  situated  among 
SWMUs  (or  areas  of  concern),  a  release 
has  occiirred,  and  both  the  regulated 
unit  and  one  or  more  SWMUs  (or  areas 
of  concern)  are  likely  to  have 
contributed  to  the  release. 

EPA  disagrees  that  the  type  of  waste 
involved  or  the  need  for  monitoring 
should  determine  which  set  of 
regulatory  requirements  must  be  used  to 
address  the  unit,  or  that  routine 
monitoring  can  be  imposed  only 
throi^  the  closure  process.  EPA 
believes  that  remediation  processes  can 
be  used  to  provide  protective  cleanups 
for  all  types  of  wastes,  and  can  be  used 
to  impose  sufficient  groundwater 
monitoring  requirements. 


Another  commenter  suggested  that 
the  timeframes  for  initiating  corrective 
action  (§  264.99(h)(2))  and  other 
administrative  and  reporting 
requirements  of  Part  264  Subpart  F  be 
retained  in  all  cases.  However,  EPA 
disagrees  with  this  commenter  and  has 
chosen  to  allow  greater  flexibility 
provided  by  alternate  remedial 
authorities  for  regulated  imits 
surrounded  by  SWMUs  that  are  both 
suspected  to  have  released  to  the 
environment. 

Qie  conunenter  ccmditioned  its 
approval  of  this  change  on  due  process 
ri^ts  of  o«vner  or  operator  being 
maintained.  EPA  beUeves  the  existing 
rights  available  to  an  owner  or  operator 
in  federal  enforcement  actions 
appropriately  address  due  process  rights 
and  this  rule  does  not  modify  these 
rights. 

Some  commenters  asked  for 
clarification  of  how  integration  of 
closure  and  OHTective  action  would 
work  administratively.  EPA  has 
provided  this  information  in  the 
preamble  discussion  above. 

Another  commenter  stated  that  the 
proposal  contradicted  itself  by  fint 
rlaiming  that  protections  impoead 
through  alternative  mechanisms  would 
be  equivalent  to  those  of  a  post-closure 
permit,  and  then  proposing  that  closure 
standards  be  developed  on  a  site- 
specific  basis  under  the  corrective 
action  process.  The  commenter 
requested  EPA  to  clarify  its  intention  in 
this  regard,  and  to  ensure  that  the 
regulatory  requirements  were  truly  the 
same  for  closure  and  post-closure 
activities  conducted  with  or  without  a 
permit. 

In  response  to  this  comment  EPA 
clarifies  that  it  intends  for  the  closure  of 
regulated  units  to  be  subject  to 
consistent  substantive  standards, 
regardless  of  whether  that  closure  is 
addressed  under  a  permit  or  under  an 
alternate  authority.  EPA  believes  the 
requirements  of  §  265.121  make  this 
point  clearly.  The  commenter's  concern 
derives  frt>m  EPA's  proposal  (and 
decision  in  this  final  rule)  to  amend  the 
closure  standards  to  allow  the 
integration  of  closure  and  corrective 
action  at  certain  specified  closed  or 
closing  units.  These  new  standards 
apply  equally  to  all  eligible  regulated 

units,  regardless  of  wl^ther  they  are  

subject  to  permits  or  interim  status. 
Thus,  while  EPA  has  amended  the 
closure  standards  as  they  apply  to 
certain  regulated  units,  it  has  retained  a 
consistent  approach  to  closure  under 
the  permit  process  and  under  alternate 
authorities.  To  the  extent  that  the 
commenter  is  objecting  to  EPA's 
decision  to  allow  use  of  alternative,  site- 
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specific  lequiraments  in  lieu  of  the 
generic  requirements  of  Subparts  F.  G. 
and  H.  EPA,  as  explained  above, 
believes  that  the  need  to  coordinate  the 
cleanup  of  "mingled"  releases 
outweighs  any  perceived  benefits  of  the 
mora  specific  requirements  for  regulated 
units. 

In  the  preamble  of  the  propoeed  rule, 
the  Agency  described  a  second  remedial 
situation  whers  the  closure  standards 
might  not  be  appropriate— where  waste 
has  been  removed  firom  a  unit  but 
contaminated  soils  remain,  and  the 
remedy  that  might  best  prevent  future 
releases  from  the  unit  would  be 
precluded  by  the  requirement  for  a 
RCRAcap. 

Many  oommenters  agraed  writh  the 
Agency  that  the  requirement  for  a  RCRA 
cap  may  impede  ramedies.  Several 
conunenters  agraed  that  the  closure 
regulations  do  not  consider  remediation 
as  an  ahenutive  to  cuiping  the  unit,  yet 
many  cunently  available  remedial 
technologlea  are  more  protective  to 
human  health  and  the  environment  in 
the  long  term  than  is  capping,  and  that 
the  Agancy  should  provide  flexibility  to 
pumie  such  options  in  the  closure  of 
regulated  units.  Many  oommenters  also 
agraed  that  required  RCRA  caps  are  very 
expensive  and  often  provide  little 
additional  environmental  protection 
wdiere  most  waste  has  been  removed 
from  the  unit. 

However,  the  Agency  is  not 
proceeding  with  revisioos  to  the  closure 
raquiremants  that  would  modify  the 
raquiramont  for  a  RCRA  cap  (or  other 
closure,  groundwater,  or  Bn*nrial 
assurance  requirements)  beyond  the 
situations  outlined  in  $S  264.90(0. 
264.110(c).  264.140(d).  20S.gO(f). 
265.110(d).  and  265.140(d).  Tlius.  the 
unit  described  by  oommenters  could  be 
addraaaed  under  oorractive  action 
procedures  only  if  it  waa  situated  among 
SWMUs  or  aieas  of  oonoam.  and  wras 
pert  of  a  broader  corractive  action.  EPA 
was  not  prepared,  at  the  time  this  rule 
was  made  final,  to  make  a  final  decision 
on  this  issue.  EPA  wrill  consider 
additional  action  in  this  area  if  .  in 
implementing  this  final  rule,  the  Agency 
identifies  fuitiier  opportunities  for 
integrating  closure  imd  corrective 
action. 

D.  Pott-Closure  Pennit  Part  B 
tnfonnation  Submission  Requirements 
(5270^8) 

1.  Overview 

EPA  is  promulgating  §  270.28.  which 
establishes  information  submisdon 
requirements  for  post-closure  permits. 
Prior  to  this  rule,  the  information 
submission  requirements  tA  Part  270  did 


not  distinguish  between  operating 
permits  and  post-closure  pwmits.  and 
ndlities  seeking  post-dosiue  permits 
were  generally  expected  to  provide  EPA, 
as  part  of  their  Part  B  pennit 
applications,  the  facility-level 
inAmnation  specified  in  §  270.14  as  well 
as  relevant  unit-specific  information 
required  in  §§  270.16, 270.17,  270.18, 
270.20.  and  270.21. 

However,  EPA  recognized  that  certain 
of  the  Part  270  information 
requirements  are  important  to  ensiuing 
proper  post-closure  care,  while  others 
are  generally  less  relevant  to  post- 
closure.  The  Agency  believes  the  most 
important  information  for  setting  long- 
term  post-closure  conditions  are 
groundwater  characterization  and 
monitoring  data,  long-term  care  of  the 
regulated  unit  and  monitoring  systems 
(e.g.,  inspections  and  systems 
maintenance),  and  information  on 
SWMUs  and  possible  releases. 
Therefore.  EPA  is  adding  a  new  §  270.28 
to  identify  that  subset  of  the  Part  B 
application  information  that  must  be 
submitted  for  post-closure  permits. 

As  a  result  of  this  provision,  an  owner 
or  operator  seeking  a  post-closure 
permit  must  submit  imly  that 
information  specifically  required  for 
such  permits  under  newly  added 
§  270.28,  unless  otherwise  specified  by 
the  Regional  Administrator.  The  specific 
items  required  in  post-closure  permit 
applications  are: 

— ^A  general  description  of  the  Cicility; 
— ^A  description  of  security  procedures 

and  equipment; 
— A  copy  of  the  general  inspection 

schedule: 
— ^Justification  for  any  request  for  waiver 

of  preperedness  and  prevention 

requirements; 
—Facility  location  information; 
— A  copy  of  the  post-closure  plan; 
— Documentation  that  required  post- 
closure  notices  have  been  filed; 
—The  post-closure  cost  estimate  for  the 

Cadlity; 
— Proof  of  financial  assurance; 
— ^A  topographic  map;  and 
— Information  regarding  protection  of 

groundwater  (e.g.,  monitoring  data. 

groundwater  monitoring  system 

design,  site  characterization 

information) 
— Infbrmaticm  regarding  SWMUs  at  the 

fodlity. 

In  many  cases,  this  information  will 
be  sufBdent  for  the  permitting  agency  to 
develop  a  draft  permit.  HowevCT,  since 
RCRA  permits  are  site-specific,  EPA 
believes  it  is  important  that  the  Regional 
Administrator  have  the  ability  to  specify 
additional  information  needs  on  a  case- 
by-case  besis.  Accordingly,  to  ensure 


availability  of  any  infonnation  needed 
to  address  post-closure  care  at  surface 
impoundments  (§  270.17),  waste  piles 
(§  270.18).  land  treatment  facilities 
(§  270.20)  and  landfills  ($270.21), 
§  270.28  of  this  rule  authorizes  the 
Regional  Administrator  to  require  any  of 
the  Part  B  information  specified  in  these 
sections  in  addition  to  that  already 
required  for  post-closure  permits  at 
these  types  of  imits.  This  approach 
enables  the  R^onal  Administrator  to 
require  additional  inftmnation  as 
needed,  but  does  not  otherwise  compel 
the  owner  or  operator  to  submit 
information  that  is  irrelevant  to  post- 
closure  care  determinations. 

2.  Response  to  Comment 

Commenters  generally  supported  the 
provisions  of  the  propoeed  rule  related 
to  information  submission 
requirements,  and  EPA  is  promulgating 
the  provisions  as  proposea.  Some 
commenten  suggested  that  additional 
information  be  required  by  §  270.28 
(e.g..  one  conunenter  suggested  the 
Agency  require  the  rhamiral  and 
physical  analysis  of  §  270.14(b)(2).  and 
Um  training  plan  information  required 
by  §  270.14(bMl2)).  Howrever.  after 
considering  theee  comments.  EPA  is 
promulgating  the  proposed 
requirements  because  the  Agency 
beUeves  they  will  provide  the  Agency 
with  the  information  it  needs  to  address 
post-closure  care  in  moat  instances.  The 
information  suggested  by  conunenter  is 
not.  in  the  Agency's  ejqperience. 
routinely  needed  for  poet-closure 
permits.  For  example.  $  270.14(b)(2). 
suggested  by  commenter.  requires  a 
chemical  and  phjrsical  anal^is  of  waste 
to  be  handled  at  the  facility— but.  in  the 
case  of  post-closure  permits,  the 
regulated  unit  is  closed,  and  will  not  be 
handling  wastes.  Similarly. 
S  270.14(bMl2)  requires  the  owom  or 
operator  to  train  persons  who  will  be 
operating  the  facility— but,  in  the  case  of 
a  post-closure  permit,  the  facility  will 
not  be  operating. 

If  for  some  reeson  this  information  is 
needed  by  the  Agency,  this  rule  does 
not  preclude  the  Agency  from  requiring 
it  As  was  discussed  above,  this  ride 
provides  the  Agency  authority  to  obtain 
additional  information  on  a  case-by-case 
basis,  as  needed,  but.  for  most 
situations,  requires  only  the  mifiimiim 
information  necessary  for  all  post- 
closure  situations.  This  approach,  the 
Agency  befieves.  provides  sufficient 
informatimi  to  the  overseeing  agency  to 
ensure  adequate  post-closure  care,  wldle 
minimizing  the  information  submission 
requirements  for  all  owners  and 
operaton.  However,  as  a  result  of  this 
final  rule,  EPA  will  request  infonnation 
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for  post-closure  permit  applications 
beyond  the  infonnation  specified  in 
§  270.28  only  when  necessary  on  a  case- 
by-case  basis. 

IV.  State  Authorization 

A.  Authorization  of  State  Programs 

Under  section  3006  of  RCRA.  EPA 
may  authorize  qualiBed  States  to 
administer  and  enforce  the  RCRA 
program  within  the  State  [See  40  CFR 
Part  271  for  the  standards  and 
requirements  for  state  authorization). 

Prior  to  the  Hazardous  and  Solid 
Waste  Amendments  of  1984  (HSWA),  a 
State  with  final  authorization 
administered  its  hazardous  waste 
program  entirely  in  lieu  of  the  Federal 

Iirogram.  The  Federal  requirements  no 
onger  applied  in  the  authorized  State, 
and  EPA  could  not  issue  permits  for  any 
facilities  in  a  State  where  the  State  was 
authorized  to  permit.  When  new,  more 
stringent  Federal  requirements  were 
promulgated  or  enacted,  the  State  was 
obligated  to  enact  equivalent  authority 
within  specified  timeframes.  New 
Federal  requirements  did  not  take  effect 
in  an  authorized  State  until  the  State 
adopted  the  requirements  as  State  law. 
In  contrast,  under  section  3006(g)  of 
RCRA,  the  new  requirements  and 
prohibitions  of  HSWA  take  effect  in 
authorized  States  at  the  same  time  they 
take  effect  in  unauthorized  States.  EPA 
is  directed  to  carry  out  those 
requirements  and  prohibitions  in 
authorized  States,  including  issuance  of 
permits,  until  the  State  is  granted 
authorization  to  do  so.  While  States 
must  still  adopt  more  stringent  HSWA- 
related  provisions  as  State  law  to  retain 
final  authorization,  the  HSWA 
requirements  apply  in  authorized  States 
in  the  interim.  In  general.  §  271.21(e)(2) 
requires  States  that  have  final 
authorization  to  modify  their  programs 
to  refiect  Federal  program  changes  and 
to  subsequently  submit  the 
modifications  to  EPA  for  approval.  It 
should  be  noted,  however,  that 
authorized  States  are  oiily  required  to 
modify  their  programs  whenEPA 
promulgates  Federal  standards  that  are 
more  stringent  or  broader  in  scope  than 
the  existing  Federal  standards.  For  those 
Federal  program  changes  that  are  not 
more  stringent  or  reduce  the  scope  of 
the  Federal  program.  States  are  not 
required  to  modify  their  programs  (see 
§271.1(i)).  Section  3009  of  RCRA  allows 
States  to  impose  standards  more 
stringent  than  those  in  the  Federal 
program. 

B.  Enforcement  Authorities 

Since  1980,  certification  of  adequate 
enforcement  authority  has  been  a 


condition  of  State  authorization.  EPA's 
authority  to  use  its  own  enforcement 
authorities,  however,  does  not  terminate 
when  it  authorizes  a  State's  enforcement 
program.  Following  authorization,  EPA 
retains  the  enforcement  authorities  of 
sections  3008,  7003,  and  3013  of  RCRA, 
although  authorized  States  have  primary 
enforcement  responsibility. 

C.  Effect  of  this  Rule  on  State 
Authorizations 

This  rule  promulgates  revisions  to  the 
post-closure  requirements  under  HSWA 
and  non-HSWA  authorities.  The 
requirements  in  §§  264.90(e),  265.110(c), 
265.118(c)(4),  265.121  (except  for 
paragraph  265.121(a)(2)),  270.1, 
270.14(a),  and  270.28,  which  remove  the 
post-closure  permit  requirement  and 
allow  the  use  of  alternate  mechanisms, 
are  promulgated  under  non-HSWA 
authority.  Thus,  those  requirements  are 
immediately  effective  only  in  States  that 
do  not  have  final  authorization  for  the 
base  RCRA  program,  and  are  not 
applicable  in  authorized  States  unless 
and  until  the  State  revises  its  program 
to  adopt  equivalent  requirements.  These 
new  standards  are  not  more  stringent 
than  current  reqtiirements  and. 
therefore.  States  are  not  reqwred  to 
adopt  them. 

Sections  264.90(0.  264.110(c), 
264.140(d).  265.90(0.  265.110(d), 
265.140(d),  and  271.16(e),  which  allow 
the  Agency  to  address  closing  regulated 
units  through  the  corrective  action 
program,  are  promulgated  under  HSWA 
authority.  Except  for  §  271.16(e)  these 
provisions  provide  additional  options  to 
regulators,  and,  therefore,  are  not  more 
stringent  than  the  current  base  RCRA 
program  requiring  closure  of  all 
regulated  units.  Authorized  States  are 
required  to  modify  their  programs  only 
if  the  new  Federal  provisions  are  more 
stringent. 

Further,  because  these  HSWA 
provisions  in  this  rule  are  not  more 
stringent,  they  are  immediately  effiective 
only  in  those  States  not  authorized  for 
the  base  RCRA  program.  In  States 
authorized  for  the  RCRA  base  program, 
these  HSWA  provisions  cannot  be 
enforced  until  and  unless  the  State 
adopts  them.  Once  a  State  adopts  these 
provisions,  they  can  be  implemented  by 
EPA  before  the  State  is  authorized  for 
the  regulation  change  because  they  are 
promulgated  pursuant  to  HSWA 
authority,  and  are  thus  immediately 
effective  in  the  State. 


D.  Review  of  State  Prog^run  Applications 

1.  Post-Closure  Care  Under  Alternatives 
to  Permits 

Sections  264.90(e).  265.110(c), 
265.118(c)(4),  265.121,  and  270.1  of  this 
final  rule  remove  the  requirement  for 
post-closure  permits,  and  allow  EPA 
and  the  authorized  States  to  address 
facilities  needing  post-closure  care 
using  alternate  authorities.  All  States 
seeking  authorization  for  the  above 
provisions  of  this  rule  must  submit  an 
application  that  incliules  regulations  at 
least  as  stringent  as  these  provisions,  as 
well  as  the  information  required  under 
§  271.21.  In  all  States,  this  infonnation 
will  include  copies  of  State  statutes  and 
regufations  demonstrating  that  the  State 
program  includes  the  provisions 
promulgated  in  this  rule  in  the  sections 
listed  above.  EPA  will  review  this 
infonnation  to  determine  that  the  State 
has  adopted  provisions  to  assure  that 
authorities  used  in  Ueu  of  post-closure 
permits  are  as  stringent  as  the  Federal 
program. 

In  addition.  States  must  submit  an 
application  that  includes  copies  of  the 
statutes  and  regulations  the  State  plans 
to  use  in  lieu  of  the  section  3004(u) 
provisions  of  a  post-closure  permit  to 
address  corrective  action  at  interim 
status  facilities.  For  example,  many 
States  authorized  for  corrective  action 
have  cleanup  authorities,  which  they 
apply  at  interim  status  facilities.  EPA 
will  review  those  statutes  and 
regulations  to  determine  whether  the 
alternate  authority  is  sufBcient  to 
impose  requirements  consistent  with 
§  264.101.  At  a  minimum,  that  authority 
must  be  sufBciently  broad  to  allow  the 
authorized  authority  to:  (1)  require 
facility-wide  assessments;  (2)  address  all 
releases  of  hazardous  wastes  or 
constituents  to  all  media  from  all 
SWMUs  within  the  fadUty  boundary  as 
well  as  off-site  releases  to  the  extent 
required  under  section  3004(v)  (to  the . 
extent  that  releases  pose  a  threat  to 
human  health  and  the  environment); 
and  (3)  impose  remedies  that  are 
protective  of  human  health  and  the 
environment.  This  review  by  EPA  will 
assure  that  actions  taken  at  closed 
fadlities  under  an  alternate  authority 
are  as  protective  as  those  that  would  be 
taken  imder  a  post-closure  permit.  In 
addition.  EPA  is  promulgating  in  this 
final  rule  a  revision  to  §  271.16  to 
ensure  that  these  alternate  authorities 
are  adequately  enforceable.  EPA  wrill 
review  the  State's  authority  to 
determine  whether  it  includes  the 
authority  to  sue  in  court,  and  to  assess 
penalties. 
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2.  Remediation  Requirements  for  Land- 
Based  Units  With  Releases  to  the 
Environment 

Sections  264.90(f).  264.110(c). 
264.140(d).  265.90(0.  265.110(d).  and 
265.140(d)  of  this  rule  allow  EPA  or  the 
authorized  State  to  replace  requirements 
of  Part  264  or  265  Subpart  F  and  G  with 
analogous  requirements  developed 
through  the  corrective  action  process. 
When  regulated  units  are  addressed 
through  the  corrective  action  process, 
these  provisions  allow  the  Agency  to 
transfer  financial  assurance 
requirements  to  corrective  action  as 
well.  Sections  264.112(b)  and  (c), 
264.118(b)  and  (d).  265.112(b)  and  (c), 
and  265.118(c)  and  (d)  contain 
procedures  for  owners  and  operators  to 
implement  this  flexibiUty. 

To  obtain  authorization  for 
§§  264.90(f).  264.110(c).  and  264.140(d). 
which  apply  at  permitted  fedlities, 
States  must  be  authorized  for  section 
3004(u)  or  sulmiit  an  application  that 
includes  copies  of  the  statutes  and 
regulaticHis  the  State  plans  to  use  to 
develop  a  remedy  at  regulated  units.  To 
obtain  authorization  for  §§  265.90(f). 
265.110(d).  and  265.140(d).  which  apply 
at  interim  status  facilities.  States  must 
submit  an  appUcation  that  includes 
copies  of  the  statutes  and  regulations 
the  State  plans  to  use  to  develop  a 
remedy  at  regulated  units.  As  in  the  case 
of  alternate  authorities  submitted  for 
approval  to  be  used  in  lieu  of  post- 
closure  permits,  authorities  to  be  used 
to  implement  $$265.90(0.  265.110(d). 
and  265.140(d)  must  impose  corrective 
action  consistent  with  §  264.101.  and 
must  be  sufficiently  broad  to  impose 
minimum  requirements.  They  must 
allow  the  regulatory  authority  to:  (1) 
include  fecility-wide  assessments:  (2) 
address  all  releases  of  hazardous  wastes 
or  constituents  to  all  media  from  all 
SWMUs  within  the  fedUty  boundary  as 
¥fell  as  off-site  releases  to  the  extent 
required  under  section  3004(v)  (to  the 
extent  necessary  to  protect  human 
health  and  the  environment);  and  (3)  be 
protective  of  human  health  and  the 
environment.  Further,  they  must 
include  authority  to  sue  in  court,  and  to 
assess  penalties,  consistent  mth 
§  271.16.  For  S  265.90(0.  the  authority 
must  allow  the  State  to  require  financial 
assurance. 

3.  Post-Cloeure  Permit  Part  B 
Information  Submission  Requirements 

Section  270.28.  which  specifies 
information  that  must  be  submitted  for 
post-cloeura  permits,  is  promulgated 
under  noo-HSWA  authority  and  is  not 
more  stringent  than  the  current  RCRA 
program.  Therefore.  $  270.28  does  not 


become  effective  in  an  authorized  State 
until  and  unless  the  State  obtains 
authorization  for  that  provision. 
Further,  authorized  States  are  not 
required  to  modify  their  programs  to 
adopt  §  270.28. 

V.  EfliBCtive  Date 

This  final  rule  is  effective 
immediately.  Section  3010(b)(1)  of 
RCRA  allows  EPA  to  promulgate  an 
immediately  effective  rule  where  the 
Administrator  finds  that  the  regulated 
community  does  not  need  additional 
time  to  come  into  compliance  with  the 
rule.  Similarly,  the  Administrative 
Procedures  Act  (APA)  provides  for  cm 
immediate  effective  date  for  rules  that 
relieve  a  restriction  (see  5  U.S.C. 
553(d)(1)). 

This  rule  does  not  impose  any 
requirements  on  the  regulated . 
community;  rather,  the  rule  provides 
flexibility  in  the  regulations  with  which 
the  regulated  community  is  required  to 
comply.  The  Agency  finds  that  the 
regulated  community  does  not  need  six 
months  to  come  into  compliance. 

VI.  Regulatory  Assessments 

A.  Executive  Order  12866 

Under  Executive  Order  12866.  which 
was  pubhshed  in  the  Federal  Register 
on  October  4,  1993  (see  58  FR  51735), 
the  Agency  must  determine  whether  a 
regulatory  action  is  "significant"  and, 
therefore,  subject  to  OMB  review  and 
the  requirements  of  the  Executive  Order. 
The  Order  defines  "significant 
regulatory  action"  as  one  that  is  likely 
to  result  in  a  rule  that  may: 

(1)  have  an  annual  effect  on  the 
economy  of  $100  million  or  more,  or 
adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
State,  local,  or  tribal  governments  or 
commimities; 

(2)  create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agency; 

(3)  materially  alter  the  budgetary 
impact  of  entitlement,  grants,  user  fees, 
or  loan  programs  or  the  rights  and 
obligations  of  recipients  thereof;  or 

(4)  raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  the  Executive  Order. 

Under  the  terms  of  Executive  Order 
12866.  OMB  has  notified  EPA  that  it 
considers  this  a  "significant  regulatory 
action"  on  the  basis  of  (4)  within  the 
meaning  of  the  Executive  Order.  EPA 
has  submitted  this  action  to  OMB  for 
review.  Changes  made  in  response  to 
OMB  suggestions  or  recommendations 


are  docimiented  in  the  public  record  for 
this  rulemaking  (see  Docket  #  F04  • 
PCPP-FFFFF). 

This  final  rule  establishes  two  main 
changes  to  the  procedures  required  for 
closure  and  post-closure  care.  First,  it 
allows  EPA  and  the  authorized  States 
the  option  of  either  issuing  post-closure 
permits  or  using  alternative  mechanisms 
for  ensuring  the  proper  management 
and  care  of  facilities  after  their  closure. 
Second,  it  amends  the  regulations 
governing  closure  of  regulated  units  to 
allow,  under  certain  circumstances,  the 
regulatory  agency  to  address  regulated 
units  through  Federal  or  State  cleanup 
programs,  instead  of  applying  Part  264 
and  265  standards  for  closure. 

The  first  provision  benefits  the 
regulated  commtmity  by  providing  a 
potential  avoidance  of  the  permit 
process  for  post-closure,  as  well  as 
eliminating  duplication  of  effort  in 
cases,  where  EPA  and  the  States  have 
already  issued  enforcement  orders  to 
ensure  expeditious  action  by  faciUty 
operators.  The  cost  savings  for  this 
change  are  estimated  to  be  a  total  of 
$507,000.  and  are  discussed  in  further 
detail  in  the  Economic  Impact  Analysis 
background  docimient.  which  has  been 
placed  in  the  docket.  The  second  gives 
EPA  and  States  discretion  to  replace 
regulatory  requirements  applying  to 
closed  regulated  units  with  site-specific 
requirements  developed  through 
cleanup  authorities.  It  does  not  affect 
any  authority  EPA  and  authorized  States 
have  to  impose  the  closure 
requirements.  Further,  the  requirements 
for  corrective  action  are  not  more 
stringent  than  those  required  for  closure 
under  Parts  264  and  265.  Consequently, 
no  cost  assessment  was  prepared  for  the 
second  main  provision  of  the  rule. 

B.  Regulatory  Flexibility  Act 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601  et  seq.,  as  amended  by  the 
Small  Business  Regulatory  Enforcement 
Fairness  Act  (SBREFA)  of  1996).  at  the 
time  the  Agency  publishes  a  proposed 
or  final  rule,  it  must  prepare  and  make 
available  for  public  comment  a 
Regulatory  Flexibility  Analysis  that 
describes  the  effect  of  the  rule  on  small 
entities.  However,  no  regulatory 
flexibility  analysis  is  required  if  the 
Administrator  certifies  that  the  rule  will 
not  have  significant  adverse  impact  on 
a  substantial  number  of  small  entities. 

SBREFA  amended  the  Regulatory 
FlexibiUty  Act  to  require  Federal 
agencies  to  provide  a  statement  of  the 
factual  basis  for  certifying  that  a  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  The  following  discussion 
explains  EPA's  determination. 
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The  first  portion  of  this  final  rule 
would  provide  regulatory  relief  by 
expanding  the  options  available  to 
address  post-closure  care  so  that  a 
permit  would  not  be  required  in  every 
case.  No  new  requirements  would  be 
imposed  on  owners  and  operators  in 
addition  to  those  already  in  effect.  The 
Agency  estimates  a  cost  savings  of 
$500,000  as  a  result  of  this  portion  of 
the  rule.  Additional  details  related  to 
this  cost  savings  are  included  in  the 
Economic  Impact  Analysis,  which  can 
be  found  in  the  docket.  The  second  part 
of  the  final  rule  makes  available  more 
flexible  standards  regarding  closiue. 
groimdwater  monitoring,  and  financial 
assurance  for  some  facilities.  It  also 
imposes  no  new  requirements. 
Therefore,  purauant  to  5  U.S.C  601b.  I 
certify  that  this  regulation  will  not  have 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

C.  Unfunded  Mandates  Reform  Act 

Title  n  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA).  P.L.  104- 
4.  establishes  requirements  for  Federal 
i^ndes  to  assess  the  efiiects  of  their 
regulatory  actions  on  State,  local,  and 
tribal  governments,  and  on  the  private 
sector.  Under  section  202  of  the  UMRA. 
EPA  generally  must  prepare  a  written 
statement,  including  a  cost-benefit 
analysis,  for  proposed  and  final  rules 
with  "Federal  mandates"  that  may 
result  in  expenditures  by  local,  and 
tribal  governments,  in  the  aureate,  or 
by  private  sector,  of  $100  million  or 
more  in  any  one  yeer.  Befcne 
promulgating  an  EPA  rule  for  which  a 
written  statement  is  needed,  section  205 
of  the  UMRA  generally  requires  EPA  to 
identify  and  consider  a  reasonable 
number  of  regulatory  alternatives  and 
adopt  the  least  costly,  most  cost- 
efiisctive.  or  least  burdensome 
alternative  that  achieves  the  objectives 
of  the  rule.  The  provisions  of  section 
205  do  not  apply  when  they  are 
inconsistent  with  applicable  law. 
Moreover,  section  205  allows  EPA  to 
adopt  an  alternative  other  than  the  least 
costly,  most  cost-effective,  or  least 
burdensome  alternative  if  the 
Administrator  publishes  with  the  final 
rule  an  explanation  why  that  alternative 
was  not  adopted.  Before  EPA  establishes 
any  regulatory  requirements  that  may 
significantly  or  uniquely  affect  small 
governments,  induding  tribal 
governments,  it  must  have  developed 
under  section  203  of  the  UMRA  a  small 
government  agency  plan.  The  plan  must 
provide  for  notifying  potentially 
affeded  small  governments,  enabling 
offidals  of  affeded  small  governments 
to  have  meaningful  and  timely  input  in 
the  development  of  EPA  regulatory 


proposals  with  significant  Federal 
intergovernmental  mandates,  and 
informing,  educating,  and  advising 
small  governments  on  compUance  with 
the  regulatory  requirements. 

EPA  has  determined  that  this  rule 
does  not  indude  a  Federal  mandate  that 
may  result  in  estimated  costs  of  $100 
million  or  more  to  either  State,  local,  or 
tribal  governments  in  the  aggregate,  or 
the  private  sedor  in  any  one  year. 
Neidier  portion  of  this  rule  is  more 
stringent  than  the  current  Federal 
program,  therefore.  States  are  not 
required  to  adopt  them  (see  section  V  of 
this  preamble).  In  addition,  this  rule 
imposes  no  new  requirements  on 
owners  and  operators,  but.  rather, 
allows  flexibility  to  regulators  to 
implement  requirements  already  in 
place.  As  stateid  above.  EPA  estimates  a 
cost  savings  of  $500,000  for  the 
provisions  of  the  final  rule.  EPA  also 
has  concluded  that  this  rule  will  not 
significantly  or  uniquely  affed  small 
governments.  Small  governments  will 
not  be  responsible  for  implementing  the 
rule.  Although  they  may  be  ownera  or 
operators  of  fedfities  regulated  by  the 
rule,  the  rule  does  not  impose  any  new 
requirements. 

D.  Paperwork  Reduction  Act 

The  Office  of  Management  and  Budget 
(OMB)  has  approved  the  information 
collection  requirements  contained  in 
this  rule  under  the  provisions  Of  the 
Paperwori:  Reduction  Ad.  44  U.S.C 
3501  et  seq.  and  has  assigned  OMB 
control  number  2050-0D09  (EPA  ICR 
Number  1573.05). 

EPA  believes  the  changes  to  the 
information  collection  do  not  constitute 
a  substantive  or  material  modification. 
The  recordkeeping  and  reporting 
requirements  of  this  rule  would  replace 
or  reduce  similar  requirements  alreedy 
promulgated  and  covered  under  the 
existing  Information  Collection  Request 
(ICK).  There  is  no  net  increase  in 
recordkeeping  and  reporting 
requirements.  As  a  r»ult,  the  reporting, 
notification,  or  recordkeeping 
(information)  provisions  of  this  rule  will 
not  need  to  be  submitted  for  approval  to 
the  Office  of  Management  and  Budget 
(OMB)  under  section  3504(b)  of  the 
Paperworic  Reduction  Ad,  44  U.S.C 
3501  et.  seq.. 

The  current  ICR  expires  on  December 
31. 1999.  During  the  ICR  renewal 
process.  EPA  will  prepare  an  ICR 
document  with  an  estimate  of  the     - 
burden  reduction  resulting  from  the 
decreased  reporting  provisions  of  this 
rule,  and  will  publish  in  the  Federal 
Register  a  Notice  announcing  the 
availability  of  that  ICR  and  solidting 
public  conunents. 


Burden  means  the  total  time,  effort,  or 
finandal  resources  expended  by  persons 
to  generate,  maintain,  retain,  or  disclose 
or  provide  information  to  or  for  a 
Federal  agency.  This  includes  the  time 
needed  to  review  instructions;  develop, 
acquire,  install,  and  utilize  technology 
and  systems  for  the  purposes  of 
coUeding,  validating,  and  verifying 
information,  processing  and 
maintaining  information,  and  disdosing 
and  providing  information;  adjust  the 
existing  ways  to  comply  with  any 
previously  appUcable  instructions  and 
requirements:  train  personnel  to  be  able 
to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  colledicm  of 
information;  and  transmit  or  otherwise 
disdose  the  information. 

An  agency  may  not  condud  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  number.  The  OMB  control 
numbere  for  EPA's  r^ulations  are  listed 
in  40  CFR  Part  9  and  48  CFR  Chapter 
15. 

E.  Executive  Order  13045:  Protection  of 
Children  From  Environmental  Health 
Risks  and  Safety  Risks 

Executive  Order  13045.  entitled 
"Protection  of  Children  from 
Environmental  Health  Risks  and  Safiaty 
Risks"  (see  62  FR  19885.  April  23. 1997) 
applies  to  any  rule  that  EPA  determines: 
(1)  is  "economically  significant"  as 
defined  under  Executive  Order  12866, 
and  (2)  the  environmental  health  or 
safety  risk  addressed  by  the  rule  has  a 
disproportionate  effed  on  children.  If 
the  regulatory  action  meets  both  criteria, 
the  Agency  must  evaluate  the 
enviromnental  health  or  safety  effects  of 
the  planned  rule  on  diildren.  and 
explain  why  the  planned  regulation  is 
preferable  to  other  potentially  effective 
and  reasonably  feasible  ahematives 
considered  by  the  Agency. 

This  final  rule  is  not  subjed  to  EO. 
13045  because  this  is  not  an 
"economically  significant"  regulatory 
action  as  defined  by  E.0. 12866.  In 
addition,  the  rule  does  not  involve 
decisions  based  on  environmental 
health  or  safety  risks. 

F.  National  Technology  Transfer  and 
Advancement  Act 

Under  section  12(d)  of  the  National 
Technology  Transfeir  and  Advancement 
Ad.  the  Agency  is  direded  to  use 
voluntary  consensus  standards  in  its 
regulatory  activities  unless  to  do  so 
would  be  inconsistent  with  applicable 
law  or  otherwise  impractical.  Voluntary 
.  consensus  standards  are  tedmical 
standards  (e.g..  materials  spedfications. 
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test  methods,  sampling  procedures, 
business  practices,  etc.)  that  are 
developed  or  adopted  by  voluntary 
consensus  standard  bodies.  Where 
available  and  potentially  applicable 
voluntary  consensus  standards  are  not 
used  by  EPA,  the  Act  requires  the 
Agency  to  provide  Congress,  through 
the  Ofnce  of  Management  and  Budget, 
an  explanation  of  the  reasons  for  not 
using  such  standards. 

EPA  is  not  promulgating  technical 
standards  as  part  of  today's  final  rule. 
Thus,  the  Agency  has  not  considered 
the  use  of  voluntary  consensus 
standards  in  developing  this  rule. 

G.  Executive  Order  12898: 
Environmental  Justice 

Under  Executive  Order  12898. 
"Federal  Actions  to  Address 
Environmental  Justice  in  Minority 
Populations  and  Low-Income 
Populations,"  as  well  as  through  EPA's 
April  1995,  "Environmental  Justice 
Strategy,  OSWER  Environmental  Justice 
Task  Force  Action  Agenda  Report,"  and 
National  Environmental  Justice 
Advisory  Council,  EPA  has  undertaken 
to  incorporate  environmental  iustice 
into  its  policies  and  programs.  EPA  is 
committed  to  addressing  environmental 
justice  concerns,  and  is  assuming  a 
leadership  role  in  environmental  justioe 
initiatives  to  enhance  environmental 
quality  for  all  residents  of  the  United 
States.  The  Agency's  goals  are  to  ensure 
that  no  segment  of  the  population, 
regardless  of  race,  color,  national  origin, 
or  income,  bean  disproportionately 
high  and  advene  human  health  and 
environmental  effects  as  a  result  of 
EPA's  policies,  programs,  and  activities, 
and  all  people  live  in  clean  and 
sustainable  communities.  To  address 
this  aoal,  EPA  considered  the  impacts  of 
this  nnal  rule  on  low-income 
populations  and  minority  populations 
and  concluded  that  this  final  rule  will 
potentially  advance  environmental 
Justice  causes.  The  process  for  public 
involvement  set  forth  in  this  final  rule 
encourages  all  potentially  affected 
segments  of  the  population  to 
participate  in  public  hearings  and/or  to 
provide  comment  on  health  and 
environmental  concerns  that  may  arise 
pursuant  to  a  proposed  Agency  action 
under  the  rule.  EPA  believes  that  public 
involvement  should  include  regular 
updating  of  the  community  on  the 
progress  made  cleaning  up  the  facility. 
Public  participation  should  provide  all 
impacted  and  affiected  parties  ample 
time  to  participate  in  the  facility 
cleanup  decisions.  In  many  cases, 

Eublic  involvement  should  include 
ilingual  notifications  or  publication  of 
legal  notices  in  community  newspapers. 


H.  Executive  Order  12875:  Enhancing 
Intergovernmental  Partnerships 

Under  Executive  Order  12875.  EPA 
may  not  issue  a  regulation  that  is  not 
required  by  statute  and  that  creates  a 
mandate  upon  a  State,  local  or  tribal 
government,  unless  the  Federal 
government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  those  governments.  If 
EPA  complies  by  consulting.  Executive 
Order  12875  requires  EPA  to  provide  to 
the  Office  of  Muiagement  and  Budget  a 
description  of  the  extent  of  EPA's  prior 
consultation  with  representatives  of 
affected  State,  local  and  tribal 
governments,  the  nature  of  their 
concerns,  copies  of  any  written 
communications  from  the  governments, 
and  a  statement  supporting  the  need  to 
issue  the  regulation.  In  addition. 
Executive  Otder  12875  requires  EPA  to 
develop  an  effective  process  permitting 
elected  officials  and  other 
representatives  of  State,  local  and  tribal 
governments  "to  provide  meaningful 
and  timely  input  in  the  development  of 
regulatory  proposals  containing 
significant  unfimded  mandates." 

This  rule  does  not  create  a  mandate 
on  State,  local  or  tribal  governments. 
The  rule  does  not  impose  any 
enforceable  duties  on  these  entities.  It 
provides  more  flexibility  for  States  and 
tribes  to  implement  already-existing 
requirements.  Accordingly,  the 
requirements  of  section  1(a)  of 
Executive  Order  12875  do  not  apply  to 
this  rule. 

/.  Executive  Order  13084:  Consultation 
and  Coordination  With  Indian  Tribal 
Governments 

Under  Executive  Order  13084,  EPA 
may  not  issue  a  regulation  that  is  not 
required  by  statute,  that  significantly  or 
imiquely  affects  the  communities  of 
Indian  ^bal  governments,  and  that 
imposes  substantial  direct  compliance 
costs  on  those  communities,  unless  the 
Federal  government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  inclined  by  the  tribal 
governments.  If  EPA  complies  by 
consulting.  Executive  Order  13084 
requires  B*A  to  provide  to  the  Office  of 
Management  and  Budget,  in  a  separately 
identified  section  of  the  preaiAble  to  the 
rule,  a  description  of  the  extent  of  EPA's 
prior  consultation  with  representatives 
of  affected  tribal  governments,  a 
summary  of  the  nature  of  their  concerns, 
and  a  stateiftent  supporting  the  need  to 
issue  the  regulation.  In  addition, 
Executive  (5rder  13084  requires  EPA  to 
develop  an  effective  process  permitting 
elected  and  other  representatives  of 
Indian  tribal  governments  "to  provide 


meaningful  and  timely  input  in  the 
development  of  regulatory  policies  on 
mattere  that  significantly  or  uniquely 
affect  their  communities." 

This  rule  does  not  significantly  or 
uniquely  afiiect  the  conununities  of 
Indian  tribal  governments.  In  addition, 
this  rule  imposes  no  new  requirements 
on  ownera  and  operatora.  but.  rather, 
allows  flexibility  to  regulatora  to 
implement  requirements  already  in 
place.  Accordhigly,  the  requirements  of 
section  3(b)  of  Executive  Order  13084 
do  not  apply  to  this  rule. 

/.  Submission  to  Congress  and  the 
General  Accounting  Office 

The  Congressional  Review  Act.  5 
U.S.C  801(a)(1)(A).  as  added  by  the 
Small  Business  Regulatory  Enforcement 
Fairness  Act  of  1996.  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  whidb  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  General 
Accounting  Office  prior  to  publication 
of  the  rule  in  this  Federal  Register.  A 
major  rule  cannot  take  effect  imtil  60 
days  after  it  is  published  in  the  Federal 
Register.  This  rule  is  not  a  "major  rule" 
as  defined  by  5  U.S.C  804(2). 

Vn.  Bnmnfields 

In  Feluiiary  1995.  EPA  announced  its 
Brownfields  Action  Agenda,  launching 
the  first  Fedwal  effort  of  its  kind 
designed  to  empowrer  States,  Tribes, 
communities,  and  other  parties  to  safely 
cleanup,  reuse,  and  retiun  brownfields 
to  productive  use.  To  broaden  the 
mandate  of  the  original  agenda,  in  1997 
EPA  initiated  the  Brownfields  National 
Partnership  Agenda,  involving  nearly 
twenty  other  Federal  agencies  in 
brownfields  cleanup  and  reuse.  Since 
the  1995  announcement,  EPA  has 
funded  brownfields  pilots,  reduced 
barriers  to  cleanup  and  redevelopment 
by  clarifying  environmental  liability 
issues,  disveloped  partnerships  with 
interested  stakehofdera.  and  stressed  the 
importance  of  environmental  workforce 
training.  In  implementiiu  the  Agenda. 
EPA,  to  date,  has  focused  primarily  on 
issues  associated  with  CERCLA. 
Representatives  fit>m  cities,  industries, 
and  other  stakeholden,  however,  have 
recently  begun  emphasizing  the 
importance  of  looldng  beyond  CERCLA 
and  addressing  issues  at  brownfield 
sites  in  a  more  comprehensive  manner. 

This  final  rule  furthers  the 
Administration's  brownfields  work  by 
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removing  barriers  posed  by  RCRA 
regulations.  Modifying  the  post-closure 
permit  requirement  and  allowing  the 
use  of  an  alternative  authority  to  clean 
up  regulated  and  solid  waste 
management  units,  expedites  the  clean 
up  of  RCRA  facilities  and  makes  such 
property  available  for  reuse. 

List  of  Subjects 

40  CFR  Part  264 

Environmental  protection.  Hazardous 
waste.  Closure,  Corrective  action.  Post- 
closure,  Permitting. 

40  CFP  Part  265 

Hazardous  waste.  Closure,  Corrective 
action.  Post-closure,  Permitting. 

40  CFR  Part  270 

Hazardous  waste,  Post-closiue. 
Permitting. 

40  CFR  Part  271 

State  authorization.  Enforcement 
authority. 

Dated:  October  15, 1998. 
Carol  M.  Browner. 
AdministTator. 

For  the  reasons  set  out  in  the 
preamble.  Chapter  1  Title  40  of  the  Code 
of  Federal  Regulations  is  amended  as 
follows: 

PART  264— STANDARDS  FOR 
OWNERS  AND  OPERATORS  OF 
HAZARDOUS  WASTE  TREATMENT. 
STORAGE,  AND  DISPOSAL 
FAOUTIES 

1.  The  authority  citation  for  part  264 
continues  to  read  as  follows: 

Authority:  42  U.S.C  6905. 6912(a).  6924. 
and  6925. 

2.  Section  264.90  is  amended  by 
adding  new  paragraphs  (e)  and  (f)  to 
read  as  follows: 

1264.90    AppUcaMUty. 


permit  (or  in  an  enforceable  dociunent) 
(as  defined  in  40  CFR  270.1(c)(7))  where 
the  Regional  Administrator  determines 
that: 

(1)  The  regulated  unit  is  situated 
among  solid  waste  management  imits 
(or  areas  of  concern),  a  release  has 
occurred,  and  both  the  regulated  unit 
and  one  or  more  solid  waste 
management  unit(s)  (or  areas  of 
concern)  are  likely  to  have  contributed 
to  the  release;  and 

(2)  It  is  not  necessary  to  apply  the 
groimdwater  monitoring  and  corrective 
action  requirements  of  §§  264.91 
through  264.100  because  alternative 
requirements  will  protect  human  health 
and  the  environment. 

3.  Section  264.110  is  amended  by 
adding  a  new  paragraph  (c)  to  read  as 
follows: 

1264.110    ApplicabWty. 


alternative  requirements  to  a  regulated 
unit  under  §§  264.90(f).  264.110(c),  and/ 
or  §  264.140(d). 


(e)  The  regulations  of  this  subp^ 

apply  to  all  ownen  and  operatore 

subject  to  the  requirements  of  40  CFR 
270.1(c)(7),  when  the  Agency  issues 
either  a  post-closure  permit  or  an 
enforceable  document  (as  defined  in  40 
CFR  270.1(c)(7))  at  the  fedlity.  When 
the  Agency  issues  an  enforceable 
document,  references  in  this  subpart  to 
"in  the  permit"  mean  "in  the 
enforceable  document." 

(f)  The  Regional  Administrator  may 
replace  all  or  part  of  the  reqiurements  of 
§S  264.91  through  264.100  applying  to  a 
regulated  unit  with  alternative 
requirements  for  groundwater 
monitoring  and  corrective  action  for 
releases  to  groundwater  set  out  in  the 


(c)  The  Regional  Administrator  may 
replace  all  or  part  of  the  requirements  of 
this  subpart  (and  the  unit-specific 
standards  referenced  in  §  264.111(c) 
applying  to  a  regulated  unit),  with 
alternative  requirements  set  out  in  a 
permit  or  in  an  enforceable  dociunent 
(as  defined  in  40  CFR  270.1(c)(7)), 
where  the  Regional  Admini^rator 
determines  that: 

(1)  The  regulated  unit  is  situated 
among  solid  waste  management  units 
(or  areas  of  ccmcem),  a  release  has 
occurred,  and  both  the  regulated  unit 
and  one  or  more  solid  waste 
management  imit(s)  (or  areas  of 
concern)  are  likely  to  have  contributed 
to  the  release;  and 

(2)  It  is  not  necessary  to  apply  the 
closure  requirements  of  this  subpart 
(and  those  referenced  herein)  because 
the  alternative  requirements  will  protect 
hiunan  health  and  the  environment  and 
will  satisfy  the  closure  performance 
standard  of  §  264.111  (a)  and  (b). 

4.  Section  264.112  is  amended  by 
adding  new  paragraphs  (b)(8)  and 
(c)(2)(iv)  to  read  as  follows: 

{264^112    Ctoeura  plan;  amendment  of 


(b)*** 

(8)  For  fedlities  where  the  Regional 
Administrator  has  applied  alternative 
requirements  at  a  regulated  unit  under 
§§  264.90(f),  264.110(d),  and/or 
§  264.140(d),  either  the  alternative 
requirements  applying  to  the  regulated 
unit,  or  a  reference  to  the  enforceable 
document  containing  those  alternative 
requirements. 

fc)  *  •  • 

(2)  *  •  • 

(iv)  the  owner  or  operator  requests  the 
Re^onal  Administrator  to  apply 


5.  Section  264.118  is  amended  by 
adding  new  paragraphs  (b)(4)  and 
(d)(2)(iv)  to  read  as  follows: 


1204.118 
Of  plan. 

(b)  •  •  • 

(4)  For  fedlities  where  the  Regional 
Administrator  has  applied  alternative 
requirements  at  a  regulated  unit  under 
§§  264.90(f),  264.110(c).  and/or 
§§  264.140(d),  either  the  alternative 
requirements  that  apply  to  the  regulated 
unit,  or  a  reference  to  the  enforceable 
document  containing  those 
requirements. 

(d)  •  •  • 

(2)  •  •  • 

(iv)  The  owner  or  operator  requests 
the  R^onal  Administrator  to  apply 
alternative  requirements  to  a  regulated 
imit  under  §§  264.90(f).  264.110(c).  and/ 
or  §  264.140(d). 

6.  Section  264.140  is  amended  by 
adding  a  new  paragraph  (d)  to  read  as 
follows: 

f 264.140    /kityULtUmf. 

(d)  The  Regional  Administrate  may 
replace  all  or  part  of  the  requirements  of 
this  subpart  applying  to  a  regulated  unit 
with  alternative  requirements  for 
financial  assurance  set  out  in  the  pennit 
or  in  an  enforceable  document  (as 
defined  in  40  CFR  270.1(c)(7)).  where 
the  Regional  Administrator. 

(1)  Prescribes  alternative  requirements 
for  the  regulated  unit  under  §  264.90(f) 
and/or  §  264.110(d);  and 

(2)  Determines  that  it  is  not  necessary 
to  apply  the  requirements  of  this 
subpart  because  the  alternative  financial 
assurance  requirements  will  protect 
human  health  and  the  environment. 

PART  266-INTERM  STATUS 
STANDARDS  FOR  OWNERS  AND 
OPERATORS  OF  HAZARDOUS  WASTE 
TREATMENT.  STORAGE.  AND 
DISPOSAL  FAOLITIES 

1.  The  authority  dtation  for  part  265 
continues  to  read  as  follows: 

Antharity:  42  U.S.C  6905. 6906. 6912. 
6922,  6923. 6924, 6925. 6935. 6936.  and 
6937. 

2.  Section  265.90  is  amended  by 
adding  new  paragraph  (f)  to  read  as 
follows: 
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I26&M    AppNcabimy. 

•  •        •        •        • 

({)  The  Regional  Administrator  may 
replace  all  or  part  of  the  requirements  of 
this  subpart  applying  to  a  regulated  unit 
(as  defined  in  40  CFR  264.90),  with 
alternative  requirements  developed  for 
groundwater  monitoring  set  out  in  an 
approved  closure  or  post-closure  plan  or 
in  an  enforceable  document  (as  defined 
in  40  CFR  270.1(c)(7)).  where  the 
Regional  Administrator  determines  that: 

(1)  A  regulated  unit  is  situated  among 
solid  waste  management  units  (or  areas 
of  concern),  a  release  has  ocoirred,  and 
both  the  regulated  unit  and  one  or  more 
solid  waste  management  unit(s)  (or 
areas  of  concern)  are  likely  to  have 
contributed  to  the  release;  and 

(2)  It  is  not  necessary  to  apply  the 
requirements  of  this  subpart  because  the 
alternative  requirements  will  protect 
human  health  and  the  environment.  The 
alternative  standards  for  the  regulated 
unit  must  meet  the  requirements  of  40 
(7R  264.101(a). 

3.  Section  265.110  is  amended  by 
adding  new  paragraphs  (c)  and  (d)  to 
read  as  follows: 

f26S.110    AppNcaMHty. 

•  •         •         •         • 

(c)  Section  265.121  applies  to  owners 
and  operators  of  units  that  are  subject  to 
the  requirements  of  40  CFR  270.1(c)(7) 
and  are  regulated  under  an  enforceable 
document  (as  defined  in  40  CFR 
270.1(cM7)). 

(d)  The  Regional  Administrator  may 
replace  all  or  part  of  the  requirements  of 
this  subpart  (and  the  unit-specific 
standards  in  §  265.111(c))  applying  to  a 
regulated  unit  (as  defined  in  40  CFR 
264.90),  with  alternative  requirements 
for  closure  set  out  in  an  approved 
closure  or  post-closure  plan,  or  in  an 
enforceable  document  (as  defined  in  40 
CFR  270.1(cX7)),  where  the  Regional 
Administrator  determines  that: 

(1)  A  regulated  unit  is  situated  among 
solid  waste  management  units  (or  areas 
of  concern),  a  release  has  occurred,  and 
both  the  regulated  unit  and  one  or  more 
solid  waste  management  unit(s)  (or 
areas  of  concern)  are  likely  to  have 
contributed  to  the  release,  and 

(2)  It  is  not  necessary  to  apply  the 
closure  requirements  of  this  subpart 
(and/or  those  refiarenced  herein)  because 
the  ahemative  reouirements  will  protect 
human  health  and  the  environment,  and 
wrill  satisfy  the  closure  performance 
standard  of  §  265.111  (a)  and  (b). 

4.  Section  265.112  is  amended  by 
adding  new  paragraphs  (b)(8)  and 
(c)(l)(iv)  to  read  as  follows: 


1286.112   Cloaureplan: 
plan. 


(b)*** 

(8)  For  fadUties  where  the  Regional 
Administrator  has  applied  alternative 
requirements  at  a  regulated  unit  under 
§§  265.90(f).  265.110(d).  and/or 
265.140(d).  either  the  alternative 
requirements  applying  to  the  regulated 
imit,  or  a  reference  to  the  enforceable 
dociunent  containing  those  alternative 
requirements. 

(c)  •  •  • 
(!)•'• 

(iv)  The  owner  or  operator  requests 
the  Regional  Administrator  to  apply 
alternative  requirements  to  a  regulated 
unit  under  §§  265.90(0. 265.110(d).  and/ 
or  265. 140(d). 

•  •        •        •        • 

5.  §  265.118  is  amended  by  adding 
new  paragraphs  (c)  (4)  and  (5).  and 
(d)(l)(iii)  to  read  as  follows: 

§26Sl118    Poat^toaure plani anenomefil 
of  plan. 

•  •        •        •        • 

(c)*  *  • 

(4)  For  facilities  subject  to  §  265.121. 
provisions  that  satisfy  the  requirements 
of  §  265.121(a)(1)  and  (3). 

(5)  For  facilities  where  the  Regional 
Administrator  has  applied  alternative 
requirements  at  a  regulated  unit  under 
§§  265.g0(f).  265.110(d).  and/or 
265.140(d).  either  the  alternative 
requirements  that  apply  to  the  regulated 
tmit.  or  a  refiarence  to  the  enforceable 
document  containing  those 
requirements. 

(d)  •  •  • 
(D*  •  • 

(iii)  The  owner  or  operator  requests 
the  Regional  Administrator  to  apply 
alternative  requirements  to  a  regulated 
unit  under  §§  265.90(0. 265.110(d),  and/ 
or  265.140(d). 


5.  A  new  §  265.121  is  added  to 
Subpart  G  to  read  as  follows: 

f  206.121    Poet-doeure  reQulrenwnla  fof 

In  Heu  o(  poal^ioaiifa  pennita. 

(a)  Owners  and  op>eratora  who  are 
subject  to  the  requirement  to  obtain  a 
post-closure  permit  under  40  CFR 
270.1(c),  but  who  obtain  enforceable 
documents  in  lieu  of  post-closure 
permits,  as  provided  under  40  CFR 
270.1(c)(7).  must  comply  with  the 
following  requirements: 

(1)  The  requirements  to  submit 
information  about  the  facility  in  40  CFR 
270.28; 

(2)  The  requirements  for  facility-wide 
corrective  action  in  §  264.101  of  this 
chapter; 


(3)  The  requirements  of  40  CFR 
264.91  throush  264.100. 

(b)(1)  The  Regional  Administrator,  in 
issuing  enforceable  doounents  imder 
§  265.121  in  lieu  of  permits,  will  assure 
a  meaningful  opportunity  for  pubUc 
involvement  which,  at  a  minimum, 
includes  public  notice  and  oppoitimity 
for  public  comment: 

(i)  When  the  Agency  becomes 
involved  in  a  remediation  at  the  facility 
as  a  regulatory  or  enforcement  matter. 

(ii)  On  the  proposed  preferred  remedy 
and  the  assiunptions  upon  which  the 
remedy  is  based,  in  particular  those 
related  to  land  use  and  site 
characterization;  and 

(iii)  At  the  time  of  a  proposed 
decision  that  remedial  action  is 
complete  at  the  facility.  These 
requirements  m\ist  be  met  before  the 
Regional  Administrator  may  consider 
that  the  facility  has  met  the 
requirements  of  40  CFR  270.1(c)(7). 
unless  the  facility  qualifies  for  a 
modification  to  these  pubUc 
involvement  procedures  under 
paragraph  (b)(2)  or  (3)  of  this  section. 

(2)  If  the  Re^onal  Administrator 
determines  that  even  a  short  delay  in 
the  implementation  of  a  remedy  would 
adversely  affect  human  health  or  the 
environment,  the  Regional 
Administrator  may  delay  compliance 
with  the  requirements  of  paragraph 
(b)(1)  of  this  section  and  implement  the 
remedy  immediately.  However,  the 
Regional  Administrator  must  assure 
involvement  of  the  public  at  the  earliest 
opportimity.  and.  in  all  cases,  upon 
making  the  decision  that  additional 
remedial  action  is  not  needed  at  the 
facility. 

(3)  The  Regional  Administrator  may 
allow  a  remediation  initiated  prior  to 
October  22. 1998  to  substitute  for 
corrective  action  required  under  a  post- 
closiire  permit  even  if  the  public 
involvement  requirements  of  paragraph 
(b)(1)  of  this  section  have  not  been  met 
so  long  as  the  Regional  Administrator 
assures  that  notice  and  comment  on  the 
decision  that  no  fiuther  remediation  is 
necessary  to  protect  human  health  and 
the  environment  takes  place  at  the 
earliest  reasonable  opportimity  after 
October  22. 1998. 

6.  Section  265.140  is  amended  by 
adding  a  new  paragraph  (d)  to  read  as 
follows: 


(d)  The  Regional  Administrator  may 
replace  all  or  part  of  the  requirements  of 
this  subpart  applying  to  a  regulated  unit 
with  alternative  requirements  for 
financial  assurance  set  out  in  the  permit 
or  in  an  enforceable  document  (as 
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defined  in  40  CFR  270.1(c)(7)).  where 
the  Regional  Administrator 

(1)  Prescribes  alternative  requirements 
for  the  regulated  unit  under  §  265.90(0 
and/or  265.110(d).  and 

(2)  Determines  that  it  is  not  necessary 
to  apply  the  requirements  of  this 
subpart  because  the  alternative  financial 
assurance  requirements  will  protect 
human  health  and  the  environment. 

PART  270— EPA  ADMINISTERED 
PERMIT  PROGRAMS:  THE 
HAZARDOUS  WASTE  PERMIT 
PROGRAM 

1.  The  authority  citation  for  part  270 
continues  to  read  as  follows: 

AatiMrity:  42  U.S.C  6905. 6912, 6924. 
6925, 6927, 6939,  and  6974. 

2.  Section  270.1  is  amended  by 
revising  paragraph  (c)  introductory  text 
and  adding  a  new  paragraph  (c)(7)  to 
read  as  follows: 


f27t>.1    Purpose  and 


of  theae 


(c)  Scope  of  the  RCRA  permit 
requirement.  RCRA  requires  a  permit  for 
the  "treatment."  "storage."  and 
"disposal"  of  any  "hazardous  waste"  as 
identified  or  listed  in  40  CFR  part  261. 
The  terms  "treatment."  "storage." 
"disposal."  and  "hazardous  waste"  are 
defined  in  §  270.2.  Ownera  and 
operators  of  hazardous  waste 
management  units  must  have  permits 
during  the  active  life  (including  the 
closure  period)  of  the  unit.  Owners  and 
operators  of  surface  impoundments, 
landfills,  land  treatment  units,  and 
waste  pile  units  that  received  waste 
after  July  26. 1982.  or  that  certified 
closiue  (according  to  §  265.115  of  this 
chapter)  after  January  26. 1983.  must 
have  post-closure  permits,  unless  they 
demonstrate  closure  by  removal  or 
decontamination  as  provided  under 
§  270.1(c)(5)  and  (6).  or  obtain  an 
enforceable  document  in  lieu  of  a  post- 
closure  permit,  as  provided  under 


paragraph  (c)(7)  of  this  section.  If  a  post- 
closiue  permit  is  required,  the  permit 
must  address  applicable  40  CFR  part 
264  groundwater  monitoring, 
unsaturated  zone  monitoring,  corrective 
action,  and  post-closure  care 
requirements  of  this  chapter.  The  denial 
of  a  permit  for  the  active  life  of  a 
hazardous  waste  management  facility  or 
unit  does  not  afiisct  the  requirement  to 
obtain  a  post-closure  permit  under  this 
section. 
•        •••*.' 

(7)  Enforceable  documents  for  post- 
closure  care.  At  the  discretion  of  the 
Regional  Administrator,  an  owner  or 
operator  may  obtain,  in  lieu  of  a  post- 
closure  permit,  an  enforceable 
document  imposing  the  requirements  oi 
40  CFR  265.121.  "Enforceable 
document"  means  an  order,  a  plan,  or 
other  document  issued  by  EPA  or  by  an 
authorized  State  under  an  authority  that 
meets  the  requirements  of  40  CFR 
271.16(e)  including,  but  not  limited  to. 
a  corrective  action  order  issued  by  EPA 
under  section  3008(h),  a  CERCLA 
remedial  action,  or  a  closure  or  post- 
closure  plan. 

3.  Section  270.14  is  amended  by 
adding  a  sentence  to  the  end  of 
paragraph  (a)  to  read  as  follows: 

f27ai4   Conlent8  0fpartB:QaiMrai 


(a)  •  •   •  For  post-closure  permits, 
only  the  information  specified  in 
§  270.28  is  required  in  Part  B  of  the 
permit  appUcation. 

•        •        •        •  ■      • 

4.  A  new  §  270.28  is  added  to  Subpart 
B  to  read  as  follows: 

{270.28    Part  B  iiituiiiwllon  reciuifefnanla 

For  post-closure  permits,  the  owner  or 
operator  is  required  to  submit  only  the 
information  specified  in  §S  270.14(b)(1). 
(4).  (5).  (6).  (11).  (13).  (14).  (16).  (18)  and 
(19).  (c).  and  (d).  imless  the  Regional 
Administrator  determines  that 


additional  information  from  §§270.14. 
270.16,  270.17,  270.18,  270.20,  or 
270.21  is  necessary.  The  owner  or 
operator  is  required  to  submit  the  same 
information  when  an  alternative 
authority  is  used  in  Ueu  of  a  post- 
closure  permit  as  provided  in 
§  270.1(c)(7). 

PART  271— REQUIREMENTS  FOR 
AUTHOROATION  OF  STATE 
HAZARDOUS  WASTE  PROGRAMS 

1.  The  authority  citation  for  part  271 
continues  to  read  as  follows: 

:  42  U.S.C  690S.  6912(a)  and 


6926. 


2.  Section  271.16  is  amended  by 
adding  a  new  paragraph  (e)  to  read  as 
follows: 


f271.16 
auUiOflty. 


(e)  Any  State  authority  used  to  issue 
an  enforceable  document  either  in  lieu 
of  a  post-closure  permit  as  provided  in 
40  CFR  270.1(c)(7).  or  as  a  source  of 
alternative  requirements  for  regulated 
units,  as  provided  under  40  CFR 
264.90(0.  264.110(c).  264.140(d). 
265.90(d),  265.110(d).  and  265.140(d). 
shall  have  available  the  following 
remedies:  

(1)  Authority  to  sue  in  courts  of 
competent  jurisdiction  to  enjoin  any 
threatened  or  continuing  violation  of  the 
requirements  of  such  documents,  as 
well  as  authority  to  compel  compliance 
with  requirements  for  corrective  action 
or  other  emergency  response  measures 
deemed  necessary  to  protect  human 
health  and  the  environment;  and 

(2)  Authority  to  access  or  sue  to 
recovOT  in  court  dvil  penalties, 
including  fines,  for  violations  of 
requirements  in  such  documents. 

(FR  Doc  96-28221  Filed  10-19-98;  J0:16 
am) 


Thursday 
October  22,  1998^ 


Part  III 


Office  of  Personnel 
Management 

General  Services 
Administration 

National  Aeronautics  and 
Space  Administration 


48  CFR  Part  19 

Federal  Acquisition  Regulation; 

Corrections;  Hnal  Rule 
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DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
A0MMISTRAT10N 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMM8TRAT10N 

48CFRPart10 
[FAC  97-07  Correction] 

Federal  Acquisltfon  RegulatkMi; 
CorreeUone 

AGENCIES:  Department  of  Defense  (DOD). 
General  Services  Administration  (GSA). 
and  National  Aeronautics  and  Space 
Administration  (NASA). 
ACTION:  Correcting  amendments. 


f:  The  Civilian  Agency 
Acquisition  Council  and  the  Defense 
Acquisition  Regulations  Council  are 
issuing  amendments  to  FAC  97-07.  FAR 
case  97-004B,  Reform  of  Affirmative 
Action  in  Federal  Procurement, 
published  in  the  Federal  Register  at  63 


PR  36120,  July  1, 1998.  to  correct  the 
language  concerning  the  use  of  the  price 
evaluation  adjustment  for  small 
disadvantaged  business  concerns.  Hie 
interim  rule  goes  into  effect  on  January 
1,1999. 

EFFECTIVE  DATE:  January  1, 1999. 

FOR  FURTHER  MF0RMAT10N  OONTACT:  Ms. 
Laurie  Duarte  at  (202)  501-4225, 
General  Services  Administration.  FAR 
Secretariat.  Washington.  DC  20405. 

List  of  Snl^acts  in  4«  CFR  Part  19 

Government  Procurement. 
Accordingly,  48  CFR  Part  19  is  corrected 
as  follows: 

PART  19— [AMENDED] 

1.  The  authority  citation  for  48  CFR 
Part  19  continues  to  read  as  follows: 

Anttorttjr:  41  U.S.C  486(c):  10  U.S.C 
chapter  137;  and  42  U.S.C.  2473(c). 

2.  In  section  19.201.  paragraph  (b), 
add  the  sentence  following  the  sixth 
sentence  to  read  as  follows: 


19J01    Qenerel  poNey. 

(b)*  *  *  The  General  Services 
Administration  shall  post  the 
Department  of  Commerce  determination 
at  http://www.amet.gov/Reference8/ 
sdbadjustments.htm.  *  *  * 

•  •        •        •        • 

3.  In  19.306,  add  the  sentence  at  the 
end  of  paragraph  (b)  to  read  as  follows: 

19J08    SollcitBtlon  provWon. 

(b)  *  *  *  Use  the  provision  with  its 
Alternate  I  in  sohcitations  for 
acquisitions  for  which  a  price 
evaluation  adjustment  for  small 
disadvantaged  business  concerns  is 
authorized  on  a  regional  basis. 

•  *        •        •        * 

Dated:  October  IS.  1998. 
EdwardCLoab, 

Director.  Federal  Acquisition  Policy  Division. 
(FR  Doc.  98-28177  Filed  10-21-98;  8:45  am] 
iajJNQOOOCi 
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DEPARTMENT  OF  LABOR 
Offic*  of  the  Secretary 

29CFRPart8  7Daand71 

MN  laM-AAie 

Protection  of  Individual  Privacy  in 


AODCY:  Office  of  the  Secretary.  Labor. 
action:  Notice  of  final  rulemaking. 

SUMMARY:  The  Department  of  Labor 
hereby  issues  a  final  rule  revising  its 
existing  regulations  governing  the 
conduct  of  Departmental  employees  and 
members  of  the  public  as  it  pertains  to 
the  treatment  of  records  covered  by  the 
Privacy  Act  of  1974.  5  U.S.C.  552a.  as 
amended.  The  existing  regulations  were 
promulgated  shortly  after  the  Privacy 
Act  was  enacted  over  20  years  ago  and 
are  in  need  of  revision.  In  their  place 
new  regulations  are  being  issued.  The 
intent  of  these  final  regulations  is  to 
conform  Labor  Department 
requirements  with  the  caselaw  which 
evolved  under  the  Privacy  Act  over  the 
past  years  and  to  provide  clarity. 
0TECT1VC  DATE:  December  1, 1998. 
FOR  FURTHER  MFORMATKM  COMTACT: 
K4iriam  McD.  Miller.  Co-Counsel  for 
Administrative  Law,  telephone  (202) 
219-6188.  ext.  135. 

•UPM-EMBfTARY  MFORMATION:  This  final 
rule  addresses  access  to  records,  records 
in  exempt  systems  of  records,  fees, 
appeals  from  denials  of  access,  requests 
for  correction  or  amendment  of  records, 
records  not  subject  to  correction  or 
amendment,  requests  for  accounting  of 
disclosure  of  records,  emergency 
disclosures,  security  of  systems  of 
records,  use  and  collection  of  social 
security  numbers  and  taxpayer 
identifying  numbers,  and  employee 
standards  of  conduct.  Each  of  these 
subjects  is  comprehensively  addressed 
in  a  separate  section. 

This  final  rule  correlates  with  the 
Department's  earUer  publication  of  all 
current  systems  of  records.  On 
September  23. 1993.  in  58  PR  49548.  the 
Department  published  137  systems  of 
records,  as  well  as  various  proposed 
routine  uses.  On  December  13. 1993, 
those  proposed  systems  became  final 
and  emctive.  This  document  is  the  final 
step  in  exempting  a  total  of  thirty-nine 
of  those  systems  from  access. 

Below,  accordingly,  the  Department 
hereby  revises  29  CFR  part  70a,  its 
existing  regulations  governing 
implementation  of  the  Privacy  Act.  by 
inserting  in  lieu  thereof  a  new 
regulatory  scheme  set  forth  at  29  CFR 
pari  71  which  reflects  the  ourent  state 
of  the  law. 


LOiacuaaioa 

A.  On  July  28. 1997.  at  62  FR  40406. 
the  Department  published  the  proposed 
rule  which  was  the  predecessor  to  this 
final  rule.  The  period  for  public 
comment  ended  on  September  26, 1997. 
No  comments  were  received  in  response 
to  that  proposal.  Accordingly,  the 

!)roposal  is  being  adopted  in  full,  except 
or  certain  minor  administrative  . 
changes,  which  are  discussed  at  a  later 
point  in  this  Preamble. 

B.  The  major  effect  of  this  rule  is  to 
add  thirty-five  systems  of  records  to  the 
exempt  category.  The  ciurent 
regulations  were  originally  published  in 
1977,  and  set  forth  only  four  systems  of 
records  as  being  exempt  from  access. 
During  the  past  twenty  yean  numerous 
additional  systems  of  records  have  been 
established.  Thirty-five  of  these 
additional  systems  are  investigative 
systems,  and  accordingly,  should  be 
exempt  from  certain  requirements  of  the 
Privacy  Act.  by  virtue  of  either 
subsections  (j)(2).  (kH2)  or  (k)(5)  of  Title 
5  of  section  552a. 

C.  This  final  regulation,  in  contrast  to 
the  existing  regulation,  is  divided  into 
two  subparts.  Subpart  A  is  entitled 
"General",  and  sets  forth  procedures. 
Subpart  B  contains  the  exemptions  from 
access,  and  provides  jiistification  for  the 
exemptions.  The  rule  is  much  more 
detailed  and  more  instructive  to  the 
public  than  is  the  existing  rule. 

D.  The  existing  rule  places  the  listing 
of  the  disclosure  officen  within  the 
body  of  the  rule.  This  rule  places  them 
in  an  appendix  at  the  end  of  the  rule. 
This  structure  is  more  readable  for  the 
public. 

E.  This  rule,  in  contrast  to  the  existing 
regulations,  sets  forth  two  government- 
wide  systems.  These  systems  are  DOL/ 
GOVT-1.  which  is  the  Office  of 
Workers'  Compensation  Programs, 
Federal  Employees'  Compensation  Act 
File,  and  DOL/GOVT-2,  Job  Corps 
Student  Records.  These  systems  of 
records  are  maintained  by  and  are  under 
the  control  of  the  Department  of  Labor, 
even  though  custody  may  be  at  the 
employing  agency. 

F.  Finally,  the  rule  increases  the  fees 
for  photocopying  from  $.10  to  $.15  per 
page,  and  it  raises  the  minimum 
payment  to  S15.00. 

n.  Qiang—  From  the  Propoeed  Rule 

The  Department  is  making  a  small 
number  of  non-substantive, 
administrative  changes  from  the 
proposed  rule.  These  administrative 
changes  are  as  follows: 

A.  RecenUy,  one  of  the  Department's 
investigative  systems  of  records  was 
renamed  due  to  a  reorganization  within 


the  Department  In  this  coimection, 
DOL/OiVW-1.  entitled  bvestigative 
Files,  a  system  of  records  maintained  by 
the  Office  of  Labor-Management 
Standards,  was  renamed  in  a  Federal 
Register  document  published  on 
October  14. 1997  at  62  FR  53343 
through  53347.  That  system  of  records 
was  renamed  as  DOL/ESA-45. 
Investigative  Files  of  the  Office  of  Labor' 
Management  Standards.  That  change 
was  necessitated  because  the  Office  of 
Labor-Management  Standards  was 
transfBrred  into  the  Employment 
Standards  Administration  from  the 
Office  of  the  American  Workplace 
which  Office  was  eliminated  in  a 
Departmental  reorganization.  In  view  of 
this  renaming,  this  final  rule  has  been 
changed  at  §§  71.50(a)(1).  and 
71.51(a)(24)  in  order  to  present  the 
various  systems  in  alphabetical  order. 
The  renamed  system,  DOL/ESA-4S.  is 
now  Usted  at  §  71.50(a)(1).  and  at 
§  71.51(a)(18).  This  renumbering 
requires  the  renumbering  of  the  codified 
entries  which  follow  after  paragraph 
(a)(1)  of  §  71.50.  and  after  paragraph 
(a)(18)  of  $  71.51.  BoUi  lists  are  thus  in 
alphabetical  order. 

B.  The  appendix  to  the  rule  has  been 
updated.  Ilie  Appendix  contains  the  list 
of  disclosure  officera  for  the 
Department,  and  is  entitied.  Appendix 
to  Part  71-Responsible  Officials.  The 
changes  in  the  Appendix  include  the 
listing  of  an  additional  disclosure  officer 
for  the  Bureau  of  Labor  Statistics,  and 
the  updating  of  officen  and  office 
addresses  for  the  Employment 
Standards  Administration  (ESA).  the 
Occupational  Safety  and  Health 
Administration  (OSHA).  the  Pension 
and  Welfare  Benefits  Administration 
(PWBA).  and  the  Veterans'  Employment 
and  Tn^ning  Service  (VETS).  In 
addition,  the  Wage  and  Hour  Division. 

a  component  of  the  Employment 
Standards  Administration,  has  deleted 
their  District  Directore  from  the  Ust  of 
responsible  officials,  and  has  also  added 
two  officials  to  its  national  office  listing. 

C.  The  Secretary  of  Labor  finds  that 
the  above  discussed  administrative 
changes  &t>m  the  proposed  rule  do  not 
require  public  comment  under  the 
Administrative  Procedure  Act  (APA). 
This  fiiuiing  is  based  upon  the  bet  that 
rules  of  agency  organization,  procedure 
and  practice  are  exempt  from  public 
comment  by  virtue  of  section  553(b)(A) 
of  tile  APA  (5  U.S.C.  553(b)(A)).  The 
changes  &Y>m  the  proposal,  being  made 
in  this  docimient.  are  clearly  within  the 
purview  of  section  5S3(b)(A)  of  the 
APA. 
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In  a  companion  document  published 
else«^iere  in  today's  issue  of  Federal 
Regliler,  the  Depulment's  Office  of 
Woricen'  Compensation  Programs 
(OWCP),  is  issuing  a  final  rule 
amending  its  regulation  which  governs 
the  release,  use  and  disclosure  of 
dociunents  relating  to  claims  filed  under 
the  Fedaral  Employees'  Compensation 
Act  (FECA).  This  amendmenl.  w^ch 
appean  at  20  CFR  10.12,  reserves  to 
OWCP  the  exclusive  authority  for  ruling 
on  requests  submitted  by  the  subject  of 
the  FECA  file  for  the  correction  or 
amendment  of  any  record  contained  in 
such  file.  The  reader  should  note  that 
the  provisions  set  forth  at  §  71.1(b)  of 
this  rule  are  identical  to  the  provisions 
in  the  campanion  document  See  §  10.12 
of  the  companion  document 

IV.  Ragnlatofy  Procedures 

Executive  CMer  12866 

Hie  final  iiile  constitutes  a 
"significant  regulatory  action"  within 
the  meaning  of  Executive  Order  12866 
of  September  30, 1993  (58  FR  51735). 
because  it  meets  the  criteria  of  section 
3(f)(4)  of  Executive  Order  12866  for  the 
following  reasons.  This  final  rule  raises 
certain  novel  legal  and  policy  issues 
arising  out  of  legal  mandates,  the 
President's  priorities,  and  principles  set 
forth  in  the  Executive  Order. 

Accordingly,  because  the  rule  meets 
the  criteria  of  section  3(f)(4)  of  the 
Executive  Order,  and  because  the  Office 
of  Management  and  Budget  (OMB) 
performs  a  special  role  under  the 
Privacy  Act,  pursuant  to  the  statute  and 
as  specified  by  OMB  Circular  A-130. 
this  document  has  been  submitted  to 
OMB. 

It  should  be  noted  that  the  rule  does 
not  require  an  assessment  of  anticipated 
mooetary  costs  because  the  proposal 
will  not  have  an  annual  monetary  eCbct 
(HI  the  economy  of  $100  million  or 
more,  nor  «vill  it  adversely  affsct  the 
economy  in  any  matnial  wray.  This 
condxision  is  based  upon  the  fact  that 
this  final  rule  addresses  access  to 
records  and  related  mattms,  and  deerly 
does  not  aflsct  the  economy  in  a 
material  fashion. 

Regulattxy  Flexibility  Act 

This  final  rule  will  address  access  to 
-reccnds  and  related  matters.  The  Privacy 
Act  records  that  are  maintained  by  the 
Depaitment  of  Labor  relate  to 
individuals  rather  than  small,  or  sven 
large  business  or  other  types  of  entities. 
For  the  vast  majority  of  instances,  these 
records  do  not  relate  to  sole 
proprietorships.  In  view  of  the  above 
facts,  the  Secretary  of  Labor  hereby 


certifies  that  this  rule  will  not  have  a 
"significant  economic  impact  on  a 
substantial  number  of  small  entities". 
Therefore,  a  regulatory  flexibility 
analysis  under  the  Regulatory 
Flexibility  Act  (5  U.S.C  605(b))  is  not 
required.  The  Secretary  of  Labor  has 
certified  to  this  efiisct  to  the  Chief 
Counsel  for  Advocacy  of  the  Small 
Business  Administration. 

Unfunded  Mandates  Reform 

Executive  Order  12875— This  rule 
will  not  creete  an  unfunded  Federal 
manHotw  upou  any  State,  local  or  tribal 
government 

Unfunded  Mandates  Reform  Act  of 
1095 — ^This  rule  will  not  include  any 
Federal  mandate  that  may  result  in 
increased  expenditures  by  State,  local, 
and  tribal  governments,  in  the  aggregate, 
of  $100  mUhon  or  more,  or  in  increased 
expenditures  by  the  private  sector  of 
$100  million  or  more. 

Paperwork  Reduction  Act 

This  rule  is  not  subject  to  section 
3504(h)  of  the  Paperwork  Reduction  Act 
since  it  does  not  contain  a  collection  of 
information  requirement. 

Small  Business  Regulatory  Enforcement 
Fairness  Act  of  1996 

This  rule  is  not  a  major  rule  as 
defined  by  section  804  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996.  This  rule  will  not 
result  in  an  annual  eSact  on  the 
economy  of  $100,000,000  or  more;  a 
maj<ur  increase  in  costs  or  prices;  or 
significant  adverse  efbcts  on 
competition,  employment,  investment 
productivity,  innovation,  or  on  the 
ability  of  the  United  States-besed 
companies  to  compete  with  foreign- 
based  companies  in  domestic  and 
export  markets. 

V.  Congnasionel  Notificatiaa 

Consistent  with  the  Small  Business 
Regulatory  Enforcement  Fairness  Act  of 
1996.  the  Department  will  submit  to 
Conyess  a  report  regarding  the  issuanne 
of  today's  final  rule  prior  to  the  Efisctive 
Date  set  forth  in  the  outset  of  this 
document  The  report  will  note  the 
Office  of  Management  and  Budget's 
determination  that  this  rule  does  not 
constitute  a  '*major  rule"  under  that  Act 
5  U.S.C  801. 805. 

List  orSobjacts  in  29  CFR  Parts  70a  and 
71 

Privacy. 

For  the  reasons  set  out  in  the 
preamble,  part  70a  of  subtitie  A  of  Title 
29  of  the  Code  of  Federal  Regulations  is 
redesignated  as  part  71  and  revised  to 
read  as  follows: 


PART  70a-(REOESIQNATEO  AS  PART 
TIANOREVISEQl 

PART  71— PROTECTION  OF 
MOIVKMIAL  PRiVACY  AND  ACCESS 
TO  RECORDS  UNDER  THE  PRIVACY 
ACT  OF  1174 


Sec 

71.1  Genaral  provisions. 

71.2  Haquest  far  acoass  to  raoords. 

71.3  Rasponses  by  oomponents  to  requests 
far  aooaas  to  records. 

71.4  Fonn  and  content  of  component 


71.5  Access  to  records. 

71.6  Feesfaraooesstoi 

71.7  Appeals  from  deniab  of  access. 

71.8  Preservation  of  records. 

71.9  Requests  far  correctioa  or  amendment 
of  records. 

71.10  Caitain  records  not  subject  to 

71.11  EmergBncy  disdoaures. 

71.12  Use  and  ooUaction  of  social  security 
numbers. 

71.13  Enq>loyae  standards  of  conduct 

71.14  Use  of  nonpuUic  infannation. 

71.15  Training 


tintfer  ttie  Prtwacy  Act 

71.50  Genaral  examptioDS  pursuant  to 
subsection  (0  of  the  Privacy  Act 

71.51  Specific  exemptions  pursuant  to 
subsection  (kX2)  of  the  Privacy  Act 

71.52  Specific  exemptioas  punuant  to 
subsactioo  (kX5)  of  tlie  Privacy  Act 

Appendix  A  to  Part  71— Responsible 
Officials 
AiMhMltp  5  U.S.a  301:  5  U.S.C  552a  as 
amended;  Reotganization  Plan  No.  6  of  1950, 
5  U.S.C  Appendix. 


171.1 

(a)  Purpose  and  scope.  This  part 
mnt»in«  the  regulations  of  the  U.S. 
Department  of  Labor  implementing  the 
Privacy  Act  of  1974,  5  U.S.C  552a.  The 
regulatitms  apply  to  all  records  whidi 
are  contained  in  sjrstems  of  records 
maintained  by.  or  under  the  control  of. 
the  Department  of  Labor  and  whidi  are 
retrieved  by  an  individual's  name  or 
personal  identifier.  Theee  regulations 
set  forth  the  procedures  by  vihich  an 
individual  may  seek  access  under  the 
Privacy  Act  to  reootds  pertaining  to 
him,  may  request  conection  or 
amradment  of  sudi  records,  or  may 
eetk  an  accounting  of  disclosures  of 
such  reauds  by  the  Department  These 
regulations  are  applicable  to  eech 
oompownt  of  the  Depertment 

(b)  Govemmeia-wide  systems  of 
records.  (1)  DOUGOVT-l  (Office  of 
Workers'  Compensatitm  Programs, 
Feckaial  Employees'  Compensetion  Act 
File): 
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(i)  All  records,  including  claim  forms, 
medical,  investigative  and  other  reports, 
statements  of  witnesses,  and  other 
papers  relating  to  claims  for 
compensation  filed  under  the  Federal 
Employees'  Compensation  Act  (as 
amended  and  extended),  are  covered  by 
the  government-wide  system  of  records 
entitled  DOL/GOVT-1.  This  system  is 
maintained  by  and  under  the  control  of 
the  Employment  Standards 
Administration's  Office  of  Workers' 
Compensation  Programs  (OWCP).  and, 
as  such,  all  records  contained  in  the 
OWCP  claims  file,  as  well  as  all  copies 
of  such  docimients  retained  and/or 
maintained  by  the  injured  worker's 
employing  agency,  are  official  records  of 
the  OWCP. 

(ii)  The  protection,  release,  inspection 
and  copying  of  records  covered  by  DOL/ 
GOVT-l  shall  be  accomplished  in 
accordance  with  the  rules,  guidelines 
and  provisions  of  this  part,  as  well  as 
with  part  70  of  this  subtitle,  and  with 
the  notice  of  the  systems  of  records  and 
routine  uses  published  in  the  Federal 
Register.  All  questions  relating  to 
access/disclosure,  and/or  the 
amendment  of  FECA  records 
maintained  by  the  OWCP  or  an 
employing  agency,  are  to  be  resolved  in 
accordance  with  this  part. 

(iii)(A)  While  an  employing  agency 
may  establish  procedures  that  an 
injured  employee  or  beneficiary  should 
follow  in  requesting  access  to 
documents  it  maintains,  any  decision 
issued  in  response  to  such  a  request 
must  comply  with  the  rules  and 
regulations  of  the  Department  of  Labor. 

(B)  Any  administrative  appeal  taken 
from  a  denial  issued  by  the  employing 
agency  shall  be  filed  with  the  Solicitor 
of  Lalx)r  in  accordance  with  $§71.7  and 
71.9  of  this  part. 

(iv)  No  agency  other  than  the  OWCP 
has  authority  to  issue  determinations  in 
response  to  requests  for  the  correction 
or  amendment  of  records  contained  in 
or  covered  by  DOL/GOVT-1.  Any 
request  for  correction  or  amendment 
received  by  an  employing  agency  must 
be  referred  to  the  OWCP  for  review  and 
decision. 

(2)  For  the  government-wide  system 
of  records  entitled  DOL/GOVT-2  Qob 
Corps  Student  Records),  a  system 
maintained  by  and  under  the  control  of 
the  Employment  and  Training 
Administration,  the  regulations  of  this 
Department  shall  govern,  including  the 
procedure  for  requesting  access  to,  or 
amendment  of  the  records,  as  well  as 
appeals  therefrom,  shall  govern. 

(c)  Definitions.  As  used  in  this 
subpart,  the  following  terms  shall  have 
the  following  meanings: 


(1)  Agency  has  the  meaning  set  forth 
in  5  U.S.C.  552(0. 

(2)  Component  means  each  separate 
agency,  bureau,  office,  board,  division, 
commission,  service,  or  administration 
of  the  Department  of  Labor,  as  well  as 
each  agency  which  possesses  records 
covered  by  a  DOL  government-wide 
system  of  records. 

(3)  Individual  Data  Subject  means  the 
individual  by  whose  name  or  identifier 
the  subject  record  is  retrieved. 

(4)  Record  means  any  item,  collection, 
or  grouping  of  information  about  an 
individual  which  is  maintained  by  any 
component  within  a  system  of  records 
and  which  contains  the  individual's 
name,  identifying  number,  symbol,  or 
other  identifying  particular  assigned  to 
the  individual,  such  as  a  fingerprint, 
voiceprint,  or  photograph. 

(5)  Itequester  means  an  individual 
who  makes  either  a  request  for  access, 
a  request  for  correction  or  amendment, 
or  a  request  for  an  accounting. 

(6)  Routine  use  has  the  meaning  set 
forth  in  5  U.S.C  552a(7). 

(7)  Statistical  record  has  the  meaning 
set  forth  in  5  U.S.C.  552a(6). 

(8)  System  of  records  means  a  group 
of  any  records  imder  the  control  of  the 
Department  or  any  component  from 
which  information  is  retrieved  by  the 
name  of  an  individual  or  by  some 
identifying  number,  symbol,  or  other 
identifying  particular  assigned  to  that 
individual. 

(9)  Under  the  control  o/ means  those 
official  records  for  which  the  agency  is 
officially  responsible  and  either  has  in 
its  possession  or  exercises  dominion 
over.  This  excludes  those  records 
which,  although  in  the  physical 
possession  of  agency  employees  and 
used  by  them  in  performing  official 
functions,  are  not,  in  fact,  agency 
records.  Uncirculated  personal  notes, 
papers  and  records  which  are  retained 
or  discarded  at  the  author's  discretion 
and  over  which  the  agency  exercises  no 
dominion  or  control  (e.g..  personal 
telephone  list)  are  not  agency  records 
for  purposes  of  this  part. 

(10)  He.  his,  and  him  include  "she", 
"hers"  and  "her". 


171,2    Raqueati  for  acetw  to  racofda. 

(a)  Procedure  for  making  requests  for 
access  to  records.  An  individual,  or 
legal  representative  acting  on  his  behalf, 
may  request  access  to  a  record  about 
himself  by  appearing  in  person  or  by 
writing  to  the  component  that  maintains 
the  record.  (See  appendix  A  to  this  part 
which  lists  the  components  of  the 
Department  of  Labor  and  their 
addresses.)  A  requester  in  need  of 
guidance  in  defining  his  request  may 
write  to  the  Assistant  Secretary  for 


Administration  and  Management,  U.S. 
Department  of  Labor,  200  Constitution 
Avenue,  NW.  Washington,  DC  20210- 
0002.  A  request  should  be  addressed  to 
the  component  that  maintains  the 
requested  record.  Both  the  envelope  and 
the  request  itself  should  be  marked: 
"Privacy  Act  Request." 

(b)  Description  of  records  sought.  A 
request  for  access  to  records  must 
describe  the  records  sought  in  sufficient 
detail  to  enable  Department  personnel 
to  locate  the  system  of  records 
containing  the  record  with  a  reasonable 
amount  ofeffort.  Whenever  possible,  a  .^ 
request  for  access  should  describe  the 
nature  of  the  record  sought,  the  date  of 
the  record  or  the  period  in  which  the 
record  was  compiled,  and  the  name  or 
identifying  number  of  the  system  of 
records  in  which  the  requester  believes 
the  record  is  kept. 

(c)  Agreement  to  pay  fees.  The  filing 
of  a  request  for  access  to  a  record  under 
this  subpart  shall  be  deemed  to 
constitute  an  agreement  to  pay  all 
applicable  fees  charged  under  §  71.6  up 
to  $25.00.  The  component  responsible 
for  responding  to  the  request  shall 
confirm  this  agreement  in  its  letter  of 
acknowledgment  to  the  requester.  When 
filing  a  request,  a  requester  may  specify 
a  willingness  to  pay  a  greater  amount, 

if  applicable. 

(d)  Verification  of  identity.  Any 
individual  who  submits  a  request  for 
access  to  records  must  verify  his 
identity  in  one  of  the  following  ways: 

(1)  Any  requester  making  a  request  in 
writing  must  state  in  his  request  his  full 
name,  and  current  address.  In  addition, 
a  requester  must  provide  with  his 
request  an  example  of  his  signature, 
which  shall  be  notarized,  or  signed  as 
an  unsworn  declaration  under  penalty 
of  perjury,  pursuant  to  28  U.S.C.  1746. 
In  order  to  facilitate  the  identification  of 
the  requested  records,  a  requester  may 
also  include  in  his  request  his  Social 
Security  number. 

(2)  Any  requester  submitting  a  request 
in  person  may  provide  to  the 
component  a  form  of  official 
photographic  identification,  such  as  a 
passport,  an  identification  badge  or  a 
driver's  license  which  contains  the 
photograph  of  the  requester.  If  a 
requester  is  imable  to  produce  a  form  of 
photographic  identification,  he  may 
provide  to  the  component  two  or  more 
acceptable  forms  of  identification 
bearing  his  name  and  address.  In  all 
cases,  sufficient  identifidation  must  be 
presented  to  confirm  that  the  requester 
is  the  individual  data  subject. 

(e)  Verification  of  guaraianship.  The 
parent,  guardian,  or  representative  of  ji 
minor  or  the  guardian  or  representative 
of  a  person  judicially  determined  to  be 
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incompetent  who  submits  a  request  for 
access  to  the  records  of  the  minor  or 
incompetent  must  establish: 

(1)  Hit  identity,  as  required  in 
paramaph  (d)  of  this  section, 

(2)  That  the  requester  is  the  parent, 
guaniian,  or  representative  of  the 
subject  of  the  record,  which  may  be 
proved  by  providing  a  copy  of  the 
subject's  birth  certificate  showing 
parentwe  or  by  providing  a  court  ordor 
establiuing  the  guardianship,  and 

(3)  That  fie  sedcs  to  act  on  behalf  of 
the  subject  of  the  reoml. 

(f)  The  disclosure  officer  may  waive 
the  requirements  set  forth  in  paragraphs 
(d)  and  (e)  of  this  secdcm  vdien  he 
deems  such  actira  to  be  appropriate, 
and  may  substitute  in  lieu  thereof,  other 
reasonable  means  of  identification. 

I  by  oomponaiitB  to 
itoreooftfa. 

(a)  In  genenl.  Except  as  otherwise 
provided  in  this  secti<m.  the  component 
that: 

(1)  First  receives  a  request  for  access 
to  a  record,  and 

(2)  Has  possession  of  the  requested 
record  is  me  component  ordiiurily 
responsible  for  rnponding  to  the 
request 

(b)  Authority  to  gpant  or  deny 
requests.  The  head  of  a  component,  ct 
his  designee  {i.e.  disclosure  officer),  is 
authorized  to  make  an  initial  grant  or 
denial  of  any  request  for  access  to  a 
record  in  the  possessicm  of  that 
component 

(c)  Processing  of  requests  for  access 
not  propafy  addressed.  A  request  for 
access  that  is  not  properly  addressed  as 
specified  in  §  71.2  shJdl  be  forwarded  to 
the  Assistant  Secretary  for 
Administratian  and  Management,  who 
diall  forward  the  request  to  the 
appropriate  component  or  componmts 
for  processing.  A  request  not  addressed 
to  the  appropriate  compeaant  will  be 
deemed  not  to  have  been  received  by 
the  Department  until  the  Assistant 
Secretary  for  Administration  and 
Management  has  forwarded  the  request 
to  the  appropriate  comp<ment  w^di  has 
the  record  and  that  componoit  has 
received  the  request.  When  the 
component  receives  an  improperly 
addressed  request,  it  shall  notify  the 
requester  of  the  date  on  which  it 
received  the  request  Acdordingly.  a 
request  for  access  shall  be  deemed 
received  on  the  date  that  it  is  received 

'  in  the  appropriate  component 

(d)  Date  for  determining  responsive 
records.  In  determining  the  extent  to 
which  records  are  responsive  to  a 
reouest  for  access,  a  compoient 
ordinarily  will  include  only  those 
records  within  the  component's 


possession  and  o(mtrol  as  oi  the  date  of 
ite  receipt  of  the  request 

(e)  First  party  requests.  A  request  tat 
access  by  the  individual  date  subfect  for 
his  or  her  own  records  shall  be 
processed  both  under  the  Freedom  of 
Infonnation  Act  (FCHA)  and  the  Privacy 
Act  (PA). 

§71^   Fonn  and  oontont  of  oomponent 


rfamgpiitinii,  the  disclosun  ofifioar  will 
permit  the  physician  to  review  the 
recQfds  or  to  receive  copies  of  the 
records  by  maiL  upon  profMr 
verificatimi  of  identity. 


(a)  Fonn  of  notice  granting  request  for 
access.  A  request  by  the  individual  date 
subject  for  access  to  his  or  her  own 
lecOTds  shall  not  be  denied  unless  both 
a  Privacy  Act  exemption  and  a  Freedom 
of  Liformation  Act  exemption  apply  to 
the  requested  records.  A  component 
shall  make  a  determination  within  30 
days  to  grant  <xt  deny  a  request  for 
access  in  v^ole  or  in  part.  If  the  request 
is  granted  in  vdiole,  the  component 
shall  so  notify  the  requester  in  writing. 
The  notice  shaU  desoibe  the  manner  in 
which  access  to  the  record  will  be 
granted  and  shall  infonn  the  requester 
of  any  fees  to  be  charged  in  aocordance 
virith§71.6. 

(b)  Form  of  notice  denying  request  for 
access.  A  onnponent  denjdng  a  req[uast 
for  access  in  whole  or  in  part  shall  so 
notify  the  requester  in  writing.  The 
notice,  signed  by  the  responsible  agency 
official,  uall  include: 

(1)  The  name  and  title  or  position  of 
the  perstm  responsible  for  the  denial; 

(2)  A  brief  stetement  of  the  reason  or 
reasons  fat  the  denial,  including  the 
Privacy  Act  and  FOIA  exemption  or 
exemptions  which  the  component  has 
relied  upon  in  denying  the  request:  and 

(3)  A  statement  that  the  denial  may  be 
appeatod  under  §  71.7(a).  and  a 
descripticm  of  the  requiremente  of  that 
paragraph. 

(c)  Record  carmot  be  located.  If  no 
records  are  found  which  are  responsive 
to  the  request,  the  component  shall  so 
notify  the  requester  in  writing.  Sudi 
notification  by  the  component  shall 
inform  the  requester  that,  if  the 
requester  considers  this  response  to  be 
a  denial  of  their  request,  the  requester 
has  a  right  to  appeal  to  the  Solicitcv  of 
Labor,  mthin  ninety  days,  as  set  forth 
in  S  71.7. 

(d)  Medical  records.  When  an 
individual  requests  medical  records 
f^nc»"ii"6  himself,  which  are  not 
otherwise  exempt  from  disclosure,  the 
disclosure  officer  shall,  if  deemed 
necessary  because  of  possible  harm  to 
the  individual,  mlvise  the  individual 
that  the  Dqiartment  of  Labor  believes 
that  the  records  diould  be  provided  to 

a  physician  designated  in  writing  by  the 
individual.  In  addition,  the  Departinent 
shall  request  the  individual  to  designate 
such  a  physician.  Upon  receipt  of  the 


1714  Aeeaaatoi 

(a)  hkmner  of  access.  A  oompooairt 
that  has  made  a  determination  to  grant 
a  request  for  access  shall  grant  the 
reouester  access  to  the  requested  record 
either  by  providing  the  requester  with  a 
copy  of  the  record,  or  maldng  the  record 
available  for  in^MCtion  by  the  requester 
at  a  reastmable  time  and  place.  The 
compooent  shall  charge  Uie  requester 
(mhr  diqtlication  costs  in  aoooitlanoe 
with  the  provisions  of  S  71.6.  If  a 
component  provides  access  to  a  raootd 
by  making  the  racoid  available  for 
inspection  by  the  requester,  the  manner 
of  such  inqMction  shall  not 
unreasonably  disrupt  the  operations  of 
the  component. 

(b)  Accompanying  person.  A  requester 
appearing  in  person  to  review  his  own 
records  may  be  accompanied  by  another 
individual  of  his  own  chooaing.  The 
requettw  shall  provide  the  Department 
with  his  or  her  written  consent  to 
disclose  the  record  to  the  accompanying 
person. 


|71,t   Fasataraooaaatoi 

(a)  Whm  charged.  A  oomponent  shaU 
diarge  faes  pursuant  to  31  U.S.C  9701 
and  5  U.S.C  5S2a(fH5)  for  the  copying 
of  records  unless  the  component  in  ita 
discretion,  waives  or  reduces  the  ises 
for  good  cause  shown.  A  component 
shall  diarge  fees  at  the  rate  of  $0.15  per 
page.  In  aooordanoe  with  the  provisions 
of  the  Freedom  oi  Infonnation  Act  the 
first  100  pages  <tf  onpying  shall  be 
furnished  without  diarge.  For  materials 
other  than  paper  copies,  the  component 
may  chaige  the  direct  costs  of 
reproduction,  but  only  if  the  requester 
has  been  notified  of  such  costs  before 
they  are  incurred.  Fees  shall  not  be 
diarged  where  they  would  amount  in 
the  i^gregate.  for  <»e  request  or  for  a 
series  of  related  requesto.  to  less  than 
S15.00.  Notwithstanding  any  other 
provision  of  this  paragraph,  the  first 
copy  of  an  individual's  Mvacy  Act 
record  shall  be  provided  to  the 
individual  at  no  cost 

(b)  Notice  of  estimated  fees 
amounting  to  between  $25  to  $250. 
When  a  component  determines  or 
estimates  that  the  fises  to  be  charged 
under  this  section  may  amount  to 
between  $25  to  $250.  the  oomponent 
shall  notify  the  requester  as  soon  as 
practicable  of  the  actual  or  estimated 
amount  of  the  fae.  unless  the  requester 
has  indicated  in  advance  his  urillingness 
to  pay  a  ise  as  high  as  that  antidpated. 
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(c)  Notice  of  estimated  fees  in  excess 
of  $250.  When  a  component  determines 
or  estimates  that  the  fees  to  be  charged 
under  this  section  may  amount  to  more 
than  S250,  the  component  shall  notify 
the  requester  as  soon  as  practicable  of 
the  actual  or  estimated  amount  of  the 
fee,  unless  the  reouester  has  indicated 
in  advance  his  willingness  to  pay  a  fee 
as  high  as  that  estimated.  If  the  fee  is 
estimated  to  be  in  excess  of  $250.  then 
the  agoncy  may  require  payment  in 
advance.  (If  only  a  portion  of  the  fee  can 
be  estimated  readily,  the  component 
shall  advise  the  requester  that  the 
estimated  fee  may  be  only  a  portion  of 
the  total  fee.)  Where  the  estimated  fee 
exceeds  $250  and  a  component  has  so 
notified  the  requester,  the  component 
will  be  deemed  not  to  have  received  the 
request  for  access  to  records  until  the 
requester  has  paid  the  anticipated  fee,  in 
full  or  in  part.  A  notice  to  a  reouester 

Eursuant  to  this  paragraph  shall  offer 
im  the  opportunity  to  confer  with 
Department  personnel  with  the  object  of 
reformulating  his  request  to  meet  his 
needs  at  a  lower  cost. 

(d)  Fonn  of  payment.  Requesters  must 
pay  fees  by  cash,  check  or  money  order 
payable  to  either  the  Treasury  of  the 
United  States,  or  the  U.S.  Department  of 
Labor.  However,  the  Department  shall 
not  reouire  advance  payment  in  any 
case  where  the  fee  is  under  $250.  except 
that  where  a  requester  has  previously 
failed  to  pay  a  fee  charged  under  this 
part,  the  requester  must  pay  the 
component  or  the  Department  the  full 
amount  owed  and  make  an  advance 
deposit  of  the  full  amount  of  any 
estimated  fee  before  a  component  shall 
be  required  to  process  a  new  or  pending 
request  for  access  from  that  requester. 

171.7   Appeals  from  daniato  of  acoeM. 

(a)  Appeals  to  the  Solicitor  of  Labor. 
When  a  component  denies  in  whole  or 
in  part  a  request  for  access  to  records, 
the  requester  may  apf>eal  the  denial  to 
the  Solicitor  of  Labor  within  90  days  of 
his  receipt  of  the  notice  denying  his 
request.  An  appeal  to  the  Solicitor  of 
Labor  shall  be  made  in  writing, 
addressed  to  the  Solicitor  of  Labor.  U.S. 
Department  of  Labor,  200  Constitution 
Avenue,  NW.  Washington,  DC.  20210- 
0002.  Both  the  envelope  and  the  letter 
of  appeal  itself  must  be  clearly  marked: 
"Privacy  Act  Appeal."  An  appeal  not  so 
addressed  and  marked  shall  Im 
forwarded  to  the  Office  of  the  SoUdtor 
as  soon  as  it  is  identifled  as  an  appeal 
under  the  Privacy  Act.  An  appeal  that 
is  improperly  addressed  shall  be 
deemed  not  to  have  been  received  by 
the  Department  until  the  Office  of  the 
Solicitor  receives  the  appeal.  > 


(b)  Form  of  action  on  appeal.  The 
disposition  of  an  appeal  shall  be  in 
writing.  A  written  decision  afiinning  in 
whole  or  in  part  the  denial  of  a  request 
for  access  shall  include  a  brief  statement 
of  the  reason  or  reasons  for  the 
affirmation,  including  each  Privacy  Act 
and  FDIA  exemption  relied  upon  and  its 
relation  to  each  record  withheld,  and  a 
statement  that  judicial  review  of  the 
denial  is  available  in  the  U.S.  District 
Court  for  the  judicial  district  in  which 
the  requester  resides  or  has  his  principal 
place  of  business,  the  judicial  district  in 
which  the  requested  records  are  located, 
or  the  District  of  Columbia.  If  the  denial 
of  a  request  for  access  is  reversed  on 
appeal,  the  requester  shall  be  so  notified 
and  the  request  shall  be  processed 
promptly  in  accordance  with  the 
decision  on  appeal. 

(c)  Delegation  of  Authority  by  the 
Solicitor  of  Labor.  The  Solicitor  of  Labor 
is  authorized  to  delegate  his  authority  to 
decide  appeals  from  any  and  all  denials 
of  access  to  other  senior  attorneys 
within  the  Office  of  the  Solicitor. 


f7l.8   Presarwation  of 

Each  component  shall  preserve  all 
correspondence  relating  to  the  requests 
it  receives  under  this  subpart,  and  all 
records  processed  pursuant  to  such 
requests,  until  such  time  as  the 
destruction  of  such  correspondence  and 
records  is  authorized  pursuant  to  title 
44  of  the  U.S.  Code  and  record 
schedules  approved  by  the  National 
Archives  and  Records  Administration, 
and  otherwise  in  accordance  with 
retention  requirements  as  published  in 
the  agency's  system  of  records.  Under 
no  circumstances  shall  records  be 
destroyed  while  they  are  the  subject  of 
a  pending  request  for  access,  appeal,  or 
lawsuit  under  the  Act. 

f7l.9    Request  for  correction  or 

ofi 


(a)  How  made.  An  individual  may 
submit  a  request  for  correction  or 
amendment  of  a  record  pertaining  to 
him.  The  request  must  be  in  writing  and 
must  be  addressed  to  the  component 
that  maintains  the  record.  (Appendix  A 
of  this  part  lists  the  components  of  the 
Department  and  their  addresses.)  The 
request  must  identify  the  particular 
record  in  question,  state  the  correction  ' 
or  amendment  sought,  and  set  forth  the 
justification  for  the  change.  Both  the 
envelope  and  the  request  itself  must  be 
clearly  marked:  "Privacy  Act 
Amendment  Request." 

(b)  /njtja7  determination.  Within  30 
working  days  of  receiving  a  request  for 
correction  or  amendment,  a  component 
shall  notify  the  requester  whether  his 
request  will  be  granted  or  denied,  in 


whole  or  in  part.  If  the  component 
grants  the  request  in  whole  or  in  part, 
it  shall  send  the  requester  a  copy  of  the 
amended  record,  in  releasable  form,  as 
proof  of  the  change.  If  the  component 
denies  the  request  in  whole  or  in  part, 
it  shall  notify  the  requester  in  writing  of 
the  denial.  The  notice  of  denial  shall 
state  the  reason  or  reasons  for  the  denial 
and  advise  the  requester  of  his  right  to 
appeal. 

(c)  Appeals.  When  a  request  for 
correction  or  amendment  is  denied  in 
whole  or  in  part,  the  requester  may 
appeal  the  denial  to  the  Solicitor  of 
Latmr  within  90  days  of  his  receipt  of 
the  notice  denying  his  request.  An 
appeal  to  the  SoUdtor  of  Labor  shall  be 
made  in  writing,  shall  set  forth  the 
spedfic  item  of  information  sought  to  be 
corrected  or  amended,  and  shall  include 
any  dociunentation  said  to  justify  the 
change.  An  appeal  shall  be  addressed  to 
the  SoUcitor  of  Labor,  U.S.  Department 
of  Labor.  200  Constitution  Avenue,  NW. 
Washington.  DC  20210-0002.  Both  the 
envelope  and  the  letter  of  appeal  itself 
must  be  dearly  marked:  "Privacy  Act 
Amendment  Appeal" 

(d)  Determination  on  appeal.  The 
SoUcitor  of  Labor  shaU  decide  all 
appeals  from  denials  of  requests  to 
corred  or  amend  records.  All  such 
appeals  shall  be  dedded  within  30 
working  days  of  receipt  of  the  appeal, 
unless  there  is  good  cause  shown  to 
extend  this  period.  The  appellant  shaU 
be  notified  if  the  period  for  dedsion  has 
been  extended. 

(1)  If  the  denial  of  a  request  is 
affirmed  on  appeal,  the  requester  shall 
be  so  notified  in  writing  and  advised  of: 

(i)  The  reason  or  reasons  the  denial 
has  been  affirmed, 

(ii)  The  requester's  right  to  file  a 
Statement  of  Disagreement,  as  provided 
in  paragraph  (f)  of  this  section,  and 

(iii)  The  requester's  right  to  obtain 
judidal  review  of  the  denial  in  the  U.S. 
Distrid  Court  for  the  judicial  distrid  in 
which  the  requester  resides  or  has  its 
prindpal  place  of  business,  the  judicial 
distrid  in  which  the  record  is  located, 
or  the  Distrid  of  Columbia. 

(2)  If  the  denial  is  reversed  on  appeal, 
the  requester  shall  be  so  notified  and  the 
request  for  correction  or  amendment 
shall  be  promptly  remanded  to  the 
component  that  denied  the  request  for 
processing  in  accordance  with  the 
dedsion  on  appeal. 

(e)  Delegation  of  Authority  by  the 
Solicitor  of  Labor.  The  SoUcitor  of  Labor 
is  authorized  to  delegate  his  or  her 
authority  to  decide  any  and  all  appeals 
from  denials  of  requests  to  corred  or 
amend  records  to  other  senior  attorneys 
within  the  Office  of  the  SoUdtor. 
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(f)  Statements  of  disagreement.  A 
requester  whose  request  or  appeal  under 
this  section  has  been  denied  shall  have 
the  right  to  file  a  Statement  of 
Disagreement  with  the  SoUcitor  of 
Labor.  U.S.  Department  of  Labor.  200 
Constitution  Avenue.  NW.  Washington, 
DC  20210-0002,  within  30  days  of 
receiving  notice  of  denial.  Statements  of 
Disagreement  may  not  exceed  ope  typed 
page  per  fed  disputed.  Statements 
exceeding  this  limit  shall  be  retxuned  to 
the  requester  for  condensation.  Upon 
receipt  of  a  Statement  of  Disagreement 
under  this  section,  the  agency  shall 
promptly  have  the  statement  induded 
in  the  record  and  shall  have  the 
disputed  record  marked  so  as  to  indicate 
that  a  Statement  of  Disagreement  has 
been  filed. 

(g)  Notices  of  correction  or 
amendment  or  disagreement.  Within  30 
woiking  days  of  the  correction  or 
amendment  of  a  record,  the  component 
that  maintains  the  record  shall  advise 
aU  components  or  agencies  to  which  it 
previously  disclosed  the  record  that  the 
record  has  been  amended.  Whenever  an 
individual  has  filed  a  Statement  of 
Disagreement,  a  component  shaU 
append  a  copy  of  the  Statement  to  the 
disputed  reowd  whenever  the  record  is 
disdoaed.  The  component  may  also 
append  to  the  disputed  record  a  written 
statemmt  giving  the  component's 
reasons  for  denying  the  request  to 
corred  or  amend  the  record. 

171.10   OsfWki  records  not  subfsel  to 


date  of  disdosure,  and  the  compelUng 
circumstances  justifying  the  disclosure. 
The  officer  who  made  or  authorized  the 
disclosure  shall  be  responsible  fm 
providing  such  notification. 

f  71.12   Uas  and  coiactlon  of  socM 
security  numbers. 

(a)  Each  component  unit  that  tequests 
an  individiul  to  disdose  his  sodal 
security  accoimt  niunber  shall  provide 
the  incUvidual,  in  writing,  with  the 
foUowing  information: 

(1)  The  statute,  regulation.  Executive 
Older  or  other  authority  under  which 
the  number  is  soUdted; 

(2)  Whether  the  disclosure  is 
mandatory  or  voluntary:  and 

(3)  The  consequences,  if  any.  to  the 
individual  should  he  or  she  refuse  or 
fell  to  disdose  the  niunber. 

(b)  Neither  the  Department  nor  any  of 
its  component  units  shall,  in  the 
absence  of  spedfic  fisderal  statutory 
authority,  deny  to  an  individual  any 
right,  benefit  or  privilege  provided  by 
law  solely  because  of  such  individual's 
refusal  to  disclose  his  social  security 
account  number. 

(c)  The  head  of  each  onnponent  unit 
shall  ensiue  that  employees  authorized 
to  colled  social  security  account 
numbers  or  tax  identif)dng  numbers,  are 
aware  of  the  statutory  or  other  basis  for 
coUeding  such  information,  of  the  uses 
to  whidi  such  numbers  may  be  put,  and 
of  the  consequences,  if  any,  that  might 
foUow  if  a  person  refuses  to  disdose  the 
requested  niunber. 


Certain  records  are  not  subjed  to 
correction  or  amendment.  These 
indude.  but  are  not  limited  to: 

(a)  Transcripts  of  testimony  given 
imder  oath  or  written  statements  made 
under  oath; 

(b)  Transcripts  or  dedsions  of  grand 
jury,  administrative,  judidal.  or  quasi- 
judicial  proceedings  which  constitute 
the  official  record  of  such  proceedings; 

(c)  Records  duly  exempted  from 
correction  pursuant  to  5  U.S.C.  552a()) 
or  552a(k)  by  rulemaking  promulgated 
under  the  Administrative  Prooadure  Ad 
(5  U.S.C.  551  et  seq.) 


f71.11    Emsrgsney 

If  the  record  of  an  individual  has  been 
disclosed  to  any  person  under 
compelUng  drounstances  affecting  the 
health  or  safety  of  any  person,  as 
described  in  5  U.S.C.  552a(b)(8).  the 
individual  to  whom  the  record  pertains 
shall  be  notified  of  the  disclosure  at  his 
last  known  address  within  10  working 
days.  The  notice  of  such  disdosure  shall 
be  in  writing  and  shall  state  the  nature 
of  the  information  disclosed,  the  person 
or  agency  to  whom  it  was  disclosed,  the 


f  71.13    employes  sisndards  of 

(a)  Each  onnponent  shaU  inform  its 
employees  of  the  provisions  of  the 
Privacy  Ad.  induding  the  Ad's  dvil 
UabiUty  and  criminal  penalty 
provisions.  Each  comp<Hient  also  shall 
notify  its  employees  that  they  have  a 
duty  to: 

(1)  Prated  the  security  of  records. 

(2)  Ensure  the  accuracy,  relevance, 
timeliness,  and  completeness  of  records, 

(3)  Avoid  the  unauthorized 
disdosure,  either  verbal  or  written,  of 
records,  and 

(4)  Ensure  that  the  componmt 
Tpaintiting  no  system  of  records  without 
pubUc  notice. 

(b)  Except  to  the  extent  that  the 
Privacy  Ad  permits  such  activities,  an 
employee  of  the  Department  of  Labor 

shall: 

(1)  Not  coUed  information  of  a 
personal  nature  from  individuals  unless 
the  employee  is  authorized  to  colled 
such  information  to  perform  a  function 
or  discharge  a  responsibiUty  of  the 
Department; 

(2)  Colled  from  individuals  only  that 
information  which  is  necessary  to  the 


performance  of  the  functions  or  to  the 
discharge  of  the  responsibiUties  of  the 
Department; 

(3)  Colled  information  about  an 
individual  directly  from  that  individual, 
whenever  practicable; 

(4)  Inform  each  individual  from 
whom  information  is  coUeded  of: 

(i)  The  Ic^  authority  that  authorizes 
the  Department  to  coUed  sudi 
infomiation, 

(ii)  The  prindpal  purposes  for  whidi 
the  Department  intends  to  use  the 
information. 

(iii)  The  routine  uses  the  Department 
may  make  of  the  information,  and 

(iv)  The  practical  and  legal  effects 
upon  the  individual  of  not  furnishing 
the  information; 

(5)  Maintain  aU  records  which  are 
used  by  the  agency  in  making  any 

determination  about  any  individual      

with  such  accuracy,  relevance, 
timeliness,  and  completeness  as  to 
ensure  feimess  to  the  individual  in  the 
determination; 

(6)  Maintain  no  record  describing  how 
any  individual  exerdaes  ri^ts 
guaranteed  by  the  First  Amendment  to 
the  United  States  Constitutiim.  unless: 

(i)  The  individual  has  volunteered 
such  information  for  his  own  benefit. 

(u)  A  statute  expressly  authorizes  the 
Department  to  colled,  maintain,  use.  or 
dineminate  the  information,  or 

(iii)  The  individual's  beliefe. 
activities,  or  membership  are  pertinent 
to  and  within  the  scope  of  an  authorized 
law  enfncement  activity; 

(7)  Notify  the  head  of  the  component 
of  the  existence  m  development  of  any 
system  of  records  that  has  not  been 
disclosed  to  the  pubUc; 

(8)  Disdose  no  record  to  anyone,  for 
any  use,  unless  authorized  by  the  Ad: 

(9)  Maintain  and  use  records  with 
care  to  prevent  the  inadvertent 
disdosure  of  a  record  to  anyone:  and 

(10)  Notify  the  head  of  the  component 
of  any  record  that  contains  information 
that  the  Ad  or  the  foregoing  provisions 
of  this  paragraph  do  not  permit  the 
Department  to  maintain. 


171.14   Uasoti 

(a)  Prohibition.  (1)  An  employee  shall 
not  engage  in  a  fin«nri«l  transaction 
using  nonpubUc  infonnation,  nor  aUow 
the  improper  use  of  nonpubUc 
information  to  further  hi  own  private 
interest  or  that  of  another,  whether 
through  advice  or  racommendatimis.  or 
by  knoMring  unauthorised  disdosure. 
See  5  CFR  2635.703. 

(2)  NonpubUc  information  is 
information  that  an  employee  gains  by 
reason  of  Federal  employinent  that  he 
knows  or  reasonably  should  know  has 
not  been  made  avail^Ie  to  the  general 
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public.  Nonpublic  information  includes 
information  contained  in  a  Privacy  Act 
system  of  records  which  an  individual 
knew  or  should  have  known: 

(i)  Is  normally  exempt  from  disclosure 
under  Exemptions  6  or  7(C)  of  the 
Freedom  of  hiformation  Act.  or  is 
otherwise  protected  from  disclosure  by 
statute.  Executive  Order  or  regulation; 

(ii)  Has  not  actually  been 
disseminated  to  the  general  public  and 
is  not  authorized  to  be  made  available 
to  the  public  upon  request. 

(b)  Sanctions.  Any  DOL  employee 
who  willfully  discloses  any  information 
or  records  from  any  file  that  contains 
individually-identifiable  information  to 
any  person  or  agency  not  entitled  to 
receive  it,  and  the  disclosure  of  which 
is  prohibited  by  the  Privacy  Act  or  by 
rules  or  regulations  established 
thereunder,  and  who,  knowing  the 
disclosure  of  the  specific  material  is  so 
prohibited,  will  be  subject  to 
disciplinary  action,  as  appropriate. 

(c)  Public  Disclosures  by  Third  Parties 
of  DOL  Privacy  Act  Records.  When 
Labor  Department  records  subject  to  the 
Privacy  Act  are  disclosed  to  third 
parties,  and  as  a  condition  of  the 
disclosure  of  such  records,  the  person  or 
entity  to  whom  the  records  are 
furnished  is  expressly  prohibited  from 
further  disseminating  the  information, 
any  further  dissemination  of  the 
information  so  furnished  to  such  person 
or  entity  may  be  subject  to  the  penalties 
set  forth  in  18  U.S.C.  641. 

171.16   TraintaQ. 

All  DOL  systems  managers,  disclosiue 
officers,  and  employees  with 
responsibilities  under  the  Privacy  Act 
shall  periodically  attend  training  offered 
by  the  Department  on  the  Privacy  Act. 

Subpart  B—ExwnfMon  Of  R«oords 
Syalama  Undar  tha  Privacy  Act 

|71J0    Qeneral  exainpttona  purwiant  to 
subeeeion  O  of  ttw  Privacy  Act 

(a)  The  following  systems  of  records 
are  eligible  for  exemption  under  5 
U.S.C.  552a(j)(2)  because  they  are 
maintained  by  a  component  of  the 
agency  or  subcomponent  which 
performs  as  its  principal  function  the 
enforcement  of  criminal  laws,  and  they 
contain  investigatory  material  compiled 
for  criminal  law  enforcement  purposes. 
Accordingly,  these  systems  of  records 
are  exempt  from  the  following 
subsections  of  S52a  of  title  5  U.S.  Code: 
(c)(3)  and  (4),  (d).  (e)(1).  (2).  and  (3). 
(e)(4)(G),  (H),  and  (I),  (e)(5)  and  (8),  (f) 
and  (g). 

(1)  DOL/ESA-45  (  hivestigative  Files 
of  the  Office  of  Labor-Management 
Standards),  a  system  of  records 


maintained  by  the  Office  of  Labor- 
Management  Standards. 

(2)  l30L/0IG-l  (General  LivestigaUve 
Files,  and  Subject  Title  Index.  USDOL/ 
OIG),  a  system  of  records  maintained  by 
the  Office  of  the  Inspector  General 
(OIG). 

(3)  DOL/OIG-2  (Freedom  of 
Information/Privacy  Acts  Records),  a 
system  of  records  maintained  by  the 
OIG. 

(4)  DOL/OIG-3  (Case  Development 
Records),  a  system  of  records 
maintained  by  the  OIG. 

(5)  DOL/OIG-5  (InvestigaUve  Case 
Tracking  Systems/Audit  Information 
Reporting  Systems,  USDOL/OIG),  a 
system  of  records  maintained  by  the 
OIG. 

(6)  DOL/MSHA-20  (avil/Criminal 
Investigations),  a  system  of  records 
maintained  by  the  Mine  Safiaty  and 
Health  Administration. 

(7)  DOL/PWBA-2  (Office  of 
Enforcement  Index  Cards  and 
Investigation  Files),  a  system  of  records 
maintained  by  the  Pension  and  Welfiire 
Benefits  Administration. 

(b)  This  exemption  applies  to  the 
extent  that  information  in  these  systems 
of  records  is  subject  to  exemption 
pursuant  to  5  U.S.C.  552a(jK2). 

(c)  These  systems  are  exempted  for 
the  reasons  set  forth  in  paragraphs  (c)(1) 
throu^  (12)  of  this  section,  from  the 
following  subsections  of  5  U.S.C  5S2a: 

(1)  Subsection  (c)(3).  The  release  of 
the  disclosure  accounting  would  present 
a  serious  impediment  to  law 
enforcement  by  permitting  the  subject  of 
an  investigation  of  an  actual  or  potential 
criminal  violation  to  determine  whether 
he  is  the  subject  of  investigation,  or  to 
obtain  valuable  information  concerning 
the  natiire  of  that  investigation  and  the 
information  obtained,  or  to  identify 
witnesses  and  informants. 

(2)  Subsection  (c)(4).  Since  an 
exemption  is  being  claimed  for 
subsection  (d)  of  the  Act  (Access  to 
Records),  this  subsection  is  inapplicable 
to  the  extent  that  these  systems  of 
records  are  exempted  from  subsection 
(d). 

(3)  Subsection  (d).  Access  to  records 
contained  in  these  systems  would 
inform  the  subject  of  an  actual  or 
potential  criminal  investigation  of  the 
existence  of  that  investigation,  of  the 
nature  and  scope  of  the  investigation,  of 
the  information  and  evidence  obtained 
as  to  his  or  her  activities,  and  of  the 
identity  of  witnesses  or  informants. 
Such  access  would,  accordingly, 
provide  information  that  could  enable 
the  subject  to  avoid  detection, 
apprehension,  and  prosecution.  This 
result,  therefore,  would  constitute  a 
serious  impediment  to  effiective  law 


enforcement  not  only  because  it  would 
prevent  the  successfril  completion  of  the 
investigation  but  also  because  it  could 
endanger  the  physical  safety  of 
witnesses  or  informants,  lead  to  the 
improper  influencing  of  witnesses,  the   . 
destruction  of  evidence,  or  the 
fabrication  of  testimony.  Amendment  of 
the  records  would  interfere  with 
ongoing  criminal  law  enforcement 
proceedings  and  imposes  an  impossible 
administrative  burden  by  requiring 
criminal  investigations  to  be 
continuously  reinvestigated. 

(4)  Subsection  (e)(1).  In  the  course  of 
criminal  and  related  law  enforcement 
investigations,  cases,  and  matters,  the 
agency  will  occasionally  obtain 
information  concerning  actual  or 
potential  violations  of  law  that  may  not 
be  technically  within  its  statutory  or 
other  authority,  or  it  may  compile 
information  in  the  course  of  an 
investigation  which  may  not  be  relevant 
to  a  specific  prosecution.  In  the  interests 
of  effective  law  enforcement,  it  is 
necessary  to  retain  some  or  all  of  such 
information  since  it  can  aid  in 
establishing  patterns  of  criminal  activity 
and  can  provide  valuable  leads  for 
Federal  and  other  law  enforcement 
agencies.  Moreover,  it  is  difficult  to 
know  during  the  course  of  an 
investigation  what  is  relevant  and 
necessary.  In  this  connection,  facts  or 
evidence  may  not  seem  relevant  at  first, 
but  later  in  the  investigation,  their 
relevance  is  borne  out. 

(5)  Subsection  (e)(2).  To  collect 
information  to  the  greatest  extent 
practicable  from  the  subject  individual 
of  a  criminal  investigation  or 
prosecution  would  present  a  serious 
impediment  to  law  enforcement  because 
the  subject  of  the  investigation  or 
prosecution  would  be  placed  on  notice 
as  to  the  existence  of  the  investigation 
and  would  therefore  be  able  to  avoid 
detection  or  apprehension,  improperly 
influence  witnesses,  destroy  evidence, 
or  fabricate  testimony. 

(6)  Subsection  (e)(3).  To  provide 
individuals  supplying  information  with 
a  form  which  includes  the  information 
required  by  subsection  (e)(3)  would 
constitute  a  serious  implediment  to  law 
enforcement,  i.e.,  it  could  compromise 
the  existence  of  a  confidential 
investigation  or  reveal  the  identity  of 
witnesses  or  confidential  informants. 

(7)  Subsections  (e)(4)(G)  and  (H). 
These  subsections  are  inapplicable  to 
the  extent  that  these  systems  are  exempt 
from  the  access  provisions  of  subsection 
(d)  and  the  rules  provisions  of 
subsection  (f). 

(8)  Subsection  (e)(4)(I).  The  categories 
of  sources  of  the  records  in  these 
systems  have  been  pubUshed  in  the 
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Federal  Register  in  broad  generic  terms 
in  the  belief  that  this  is  all  that 
subsection  (e){4)(I)  of  the  Act  requires. 
In  the  event,  however,  that  this 
subsection  should  be  interpreted  to 
require  more  detail  as  to  the  identity  of 
sources  of  the  records  in  this  system, 
exemption  from  this  provision  is 
necessary  to  protect  the  confidentiality 
of  the  sources  of  criminal  and  related 
law  enforcement  information.  Such 
exemption  is  further  necessary  to 
protect  the  privacy  and  physical  safety 
of  witnesses  and  informants. 

(9)  Subsection  (e)(5).  In  the  collection 
of  information  for  criminal  enforcement 
purposes  it  is  impossible  to  determine 
in  advance  what  information  is 
acciuvte,  relevant,  timefy,  and  complete. 
With  the  passage  of  time,  seemingly 
irrelevant  or  untimely  information  may 
acquire  new  significance  as  further 
investigation  brings  new  details  to  light. 
Furthermore,  the  acc\u«cy  of  such 
information  can  often  only  be 
determined  in  a  court  of  law.  The 
restrictions  of  subsection  {e)(5)  would 
inhibit  the  ability  of  government 
attorneys  in  exercising  their  judgment  in 
reporting  on  information  and 
investigations  and  impede  the 
development  of  criminal  information 
and  related  data  necessary  for  effiective 
law  enforcement. 

(10)  Subsection  (e)(8).  The  individual 
notice  requirements  of  subsection  (e)(8) 
could  present  a  serious  impediment  to 
law  enforcement  as  this  could  interfiere 
with  the  ability  to  issue  warrants  or 
subpoenas  and  could  reveal 
investigative  techniques,  procedures,  or 
evidence. 

(11)  Subsection  (f).  Procedures  for 
notice  to  an  individual  pursuant  to 
subsection  (0(1)  as  to  existence  of 
records  pertaining  to  the  individual 
dealing  with  an  actual  or  potential 
criminal,  civil,  or  regulatory 
investigation  or  prosecution  must  be 
exempted  because  such  notice  to  an 
individual  would  be  detrimental  to  the 
successful  conduct  and/or  completion 
of  an  investigation  or  case,  pending  or 
future.  In  addition,  mere  notice  of  the 
fact  of  an  investigation  could  inform  the 
subject  or  others  that  their  activities  are 
imder  investigation  or  may  become  the 
subject  of  an  investigation  and  could 
enable  the  subjects  to  avoid  detection,  to 
influence  witnesses  improperly,  to 
destroy  evidence,  or  to  fabricate 
testimony.  Since  an  exemption  is  being 
claimed  for  subsection  (d)  of  the  Act 
(Access  to  Records)  the  rules  required 
pursuant  to  subsections  (0(2)  through 
(5)  are  inapplicable  to  these  systems  of 
records  to  the  extent  that  these  systems 
of  records  are  exempted  from  subsection 
(d). 


(12)  Subsection  (g).  Since  an 
exemption  is  being  claimed  for 
subsections  (d)  (Access  to  Records)  and 
(0  (Agency  Rules)  this  section  is 
inapplicable,  and  is  exempted  for  the 
reasons  set  forth  for  those  subsections, 
to  the  extent  that  these  systems  of 
records  are  exempted  from  subsections 
(d)  and  (0- 

f  71.61    Spectnc  exemptions  purauaiM  to 
subsection  (k)(2)  of  the  Privacy  Act 

(a)  The  following  systems  of  records 
are  eligible  for  exemption  under  5 
U.S.C.  5S2a(k)(2)  be^ute  they  contain 
investigatory  material  compiled  for  law 
enforcement  purposes  other  than 
material  within  the  scope  of  subsection 
(j)(2)  of  5  U.S.C.  552a.  Provided 
however,  that  if  any  individual  is 
denied  any  right,  privilege  or  benefit  to 
which  he  would  otherwise  be  entitled 
by  Federal  law,  or  for  which  he  would 
otherwise  be  eligible,  as  a  result  of  the 
maintenance  of  such  material,  such 
material  shall  be  provided  to  such 
individual,  except  to  the  extent  that  the 
disclosure  of  such  material  would  reveal 
the  identity  of  a  source  who  furnished 
information  to  the  Government  under  an 
express  promise  that  the  identity  of  the 
source  would  be  held  in  confidence,  or 
prior  to  January  1, 1975,  under  an 
implied  promise  that  the  identity  of  the 
source  would  be  held  in  confidence. 
Accordingly  the  following  systems  of 
records  are  exempt  from  (c)(3),  (d)(1), 
(d)(2).  (d)(3).  (d)(4).  (e)(1).  (e)(4)(G). 
(e)(4)(I)  and  (0  of  5  U.S.C.  552a. 

(1)  DOL/GOVT-1  (Office  of  Workers' 
Compensation  Programs.  Federal 
Employees'  Compensation  Act  File),  a 
system  of  records  maintained  by  jhe 
Employment  Standards  Administration 
(ESA). 

(2)  DOL/OASAM-17  (Equal 
Employment  Opportunity  Complaint 
Files),  a  system  of  records  maintained 
by  the  Office  of  the  Assistant  Secretary 
for  Administration  and  Management 
(OASAM). 

(3)  DOL/OASAM-19  (Negotiated 
Grievance  Procedure  and  Unfair  Labor 
Practice  Files),  a  system  of  records 
maintained  by  OASAM. 

(4)  DOL/OASAM-20  (Personnel 
Investigation  Records),  a  system  of 
records  maintained  by  OASAM. 

(5)  DOL/OASAM-22  (Directorate  of 
Civil  Rights  Discrimination  Complaint 
Case  Files),  a  system  of  records 
maintained  by  OASAM. 

(6)  DOL/OASAM-29  (OASAM 
Employee  Administrative  Investigation 
File),  a  system  of  records  maintained  by 
OASAM. 

(7)  DOL/BLS-7  (BLS  Employee 
Conduct  Investigation),  a  system  of 


records  maintained  by  the  Bureau  of 
Labor  Statistics  (BLS). 

(8)  DOL/ESA-2  (Office  of  Federal 
Contract  Compliance  Programs. 
Complaint  Files),  a  system  of  records 
maintained  by  ESA. 

(9)  DOL/ESA-25  (Office  of  Federal 
Contract  Compliance  Programs, 
Management  Information  Systems 
(OFCCP/MIS),  a  system  of  records 
maintained  by  ESA. 

(10)  DOL/ESA-26  (Office  of  Workers' 
Compensation  Programs,  Longshore  and 
Harbor  Workers"  Compensation  Act 
Investigation  Files),  a  system  of  records 
maintained  by  ESA. 

(11)  DOL/ESA-27  (Office  of  Workers' 
Compensation  Programs,  Longshore  Act 
Claimant  Representatives),  a  system  of 
records  maintained  by  ESA. 

(12)  DOL/ESA-28  (Office  of  WoAers' 
Compensation  Programs.  Physicians  and 
Health  Care  Providers  Excluded  under 
the  Longshore  Act),  a  system  of  records 
maintained  by  ESA. 

(13)  DOL/ESA-29  (Office  of  Workers' 
Compensation  Programs,  Physicians  and 
Health  Care  Providers  Excluded  under 
the  Federal  Employees'  Compensation 
Act),  a  system  of  records  maintained  by 
ESA 

(14)  DOL/ESA-32  (ESA,  Complaint 
and  Employee  Conduct  Investigations), 
a  system  of  records  maintained  by  ESA. 

(15)  DOL/ESA-36  (ESA,  Wage  and 
Hour  Division.  MSPA/FLCRA  Qvil 
Money  Penalty  Record  Files),  a  system 
of  records  maintained  by  ESA. 

(16)  IXDL/ESA-40  (ESA,  Wage  and 
Hour  Division,  MSPA/FLCRA  Tracer 
List),  a  system  of  records  maintained  by 
ESA 

(17)  DOL/ESA-41  (ESA.  Wage  and 
Hour  Division,  MSPA/FLCRA 
Certificate  Action  Record  Files),  a 
system  of  records  maintained  by  ESA. 

(18)  DOL/ESA-45  (hivesUgaUve  Files 
of  the  Office  of  Labor-Management 
Standards),  a  system  maintained  by  the 
Office  of  Labor-Management  Standards. 

(19)  DOL/ETA-16  (Employment  and 
Training  Administration  Investigatory 
File),  a  system  of  records  maintained  by 
the  Employment  and  Training 
Administration  (ETA). 

(20)  DOL/ETA-22  (ETA  Employee 
Conduct  Investigations),  a  system  of 
records  maintained  by  ETA. 

(21)  DOL/OIG-1  (General 
Investigative  Files,  and  Subject  Title 
Index,  USDOL/OIG).  a  system  of  records 
maintained  by  the  Office  of  the 
Inspector  General  (OIG). 

(22)  DOL/OIG-2  (Freedom  of 
Information/Privacy  Acts  Records),  a    • 
system  of  records  maintained  by  the 

OIG. 

(23)  DOL/OIG-3  (Case  Development 
Records),  a  system  of  records 
maintained  by  OIG. 
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(24)  DOL/OIG-5  (Investigative  Case 
Tracking  Systems/ Audit  Information 
Reporting  Systems,  USDOL/OIC),  a 
system  of  records  maintained  by  OIG. 

(25)  DOL/MSHA-10  (Discrimination 
Investigations),  a  system  of  records 
maintained  by  the  Mine  Safiaty  and 
Health  Administration  (MSHA). 

(26)  DOL/MSHA-19  (Employee 
Conduct  Investigations),  a  system  of 
records  maintained  by  MSHA. 

(27)  DOL/MSHA-20  (Civil/Criminal 
Investigations),  a  system  of  records 
maintained  by  MSHA. 

(28)  DOL/OSHA-1  (Discrimination 
Complaint  File),  a  system  of  records 
maintained  by  the  Occupational  Safety 
and  Health  Administration  (OSHA). 

(29)  DOL/OSHA-1 2  (Employee 
Conduct  Investigations),  a  system  of 
records  maintained  by  OSHA. 

(30)  DOL/PWBA-2  (Office  of 
Enforcement  Index  Cards  and 
Investigation  Files),  a  system  of  records 
maintained  by  the  Pension  and  Welfare 
Benefits  Administration  (PWBA). 

(31)  DOL/PWBA-7  (PWBA  Employee 
Conduct  Investigations),  a  system  of 
records  maintained  by  PWBA. 

(32)  DOL/SOL-«  (Special  Litigation 
Files),  a  system  of  records  maintained 
by  the  Office  of  the  Solicitor  (SOL). 

(33)  DOL/SOL-0  (Freedom  of 
Information  Act  and  Privacy  Act 
Appeals  Files),  a  system  of  records 
maintained  by  SOL. 

(34)  DOL/SOI^ll  (Division  of  Civil 
Rights  Defensive  Litigation  Files),  a 
system  of  records  maintained  by  SOL. 

(35)  DOL/SOl^l2  (Third-party 
Recovery  Files),  a  system  of  records 
maintained  by  SOL. 

(36)  DOL/SOL-13  (SOL  Employee 
Conduct  Investigations),  a  system  of 
records  maintained  by  SOL. 

(37)  IK)L/SOL-15  (Solicitor's  Office 
Litigation  Files),  a  system  of  records 
maintained  by  SOL. 

(38)  DOL/VETS-l  (Veterans' 
Reemployment  Complaint  File — VETS- 
1).  a  system  of  records  maintained  by 
the  Veterans'  Employment  and  Training 
Service  (VETS). 

(39)  DOL/VETS-2  (Veterans- 
Preference  Complaint  File),  a  system  of 
records  maintained  by  VETS. 

(b)  This  exemption  applies  to  the 
extent  that  information  in  these  systems 
is  subject  to  exemption  pursuant  to  5 
U.S.C.  552a(k)(2). 

(c)  The  systems  of  records  listed 
under  paragraphs  (a)(1)  through  (a)(39) 
of  this  section  are  exempted  for  the 
reasons  set  forth  in  paragraphs  (c)  (1) 
through  (6)  of  this  section,  from  the 
following  subsections  of  5  U.S.C.  552a: 

(1)  Subsection  (c)(3).  The  release  of 
the  disclosure  accounting,  for 
disclosures  made  pursuant  to  subsection 


(b)  of  the  Act,  including  those  permitted 
under  the  routine  uses  published  for 
these  systems  of  records,  would  enable 
the  subject  of  an  investigation  of  an 
actual  or  potential  civil  case  to 
determine  whether  he  or  she  is  the 
subject  of  investigation,  to  (^tain 
valuable  information  concerning  the 
nature  of  that  investigation  and  the 
information  obtained,  and  to  determine 
the  identity  of  witnesses  or  informants. 
Such  access  to  investigative  information 
would,  accordingly,  present  a  serious 
impediment  to  law  enforcement.  In 
addition,  disclosure  of  the  accounting 
would  constitute  notice  to  the 
individual  of  the  existence  of  a  record 
even  though  such  notice  requirement 
under  subsection  (f)(1)  is  specifically 
exempted  for  this  system  of  records. 
(2)  Subsections  (d)(1),  (d)(2).  (d)(3). 
and  (d)(4).  Access  to  the  records 
contained  in  these  systems  would 
inform  the  subject  of  an  actual  or 
potential  civil  investigation  of  the 
existence  of  that  investigation,  of  the 
nature  and  scope  of  the  information  and 
evidence  obtained  as  to  his  or  her 
activities,  and  of  the  identity  of 
witnesses  or  informants.  Such  access 
would,  accordingly,  provide 
information  that  could  enable  the 
subject  to  avoid  detection.  This  result, 
therefore,  would  constitute  a  serious 
impediment  to  efiiective  law 
enforcement  not  only  because  it  would 
prevent  the  successfiil  completion  of  the 
investigation  but  also  because  it  could 
endanger  the  physical  safety  of 
witnesses  or  informants,  lead  to  the 
improper  influencing  of  witnesses,  the 
destruction  of  evidence,  or  the 
fabrication  of  testimony. 

(3)  Subsection  (e)(1).  The  notices  for 
these  systems  of  records  published  in 
the  Federal  Register  set  forth  the  basic 
statutory  or  related  authority  for 
maintenance  of  these  systems.  However, 
in  the  course  of  civil  and  related  law 
enforcement  investigations,  cases  and 
matters,  the  agency  will  occasionally 
obtain  information  concerning  actual  or 
potential  violations  of  law  that  are  not 
strictly  or  technically  within  its 
statutory  or  other  authority  or  may 
compile  information  in  the  course  of  an 
investigation  which  may  not  be  relevant 
to  a  specific  case.  In  the  interests  of 
effective  law  enforcement,  it  is 
necessary  to  retain  some  or  all  of  such 
information  in  this  system  of  records 
since  it  can  aid  in  establishing  patterns 
of  compliance  and  can  provide  valuable 
leads  for  Federal  and  other  law 
enforcement  agencies.  Moreover,  it  is 
difficult  to  know  during  the  course  of  an 
investigation  what  is  relevant  and 
necessary.  In  this  connection,  facts  or 
evidence  may  not  seem  relevant  at  first, 


but  later  in  the  investigation,  their 
relevance  is  borne  out. 

(4)  Subsections  (e)(4)  (G)  and  (H). 
Since  an  exemption  is  being  claimed  for 
subsections  (0  (Agency  Rules)  and  (d) 
(Access  to  Records)  of  the  Act,  these 
subsections  are  inapplicable  to  the 
extent  that  these  systems  of  records  are 
exempted  from  subsections  (f)  and  (d). 

(5)  Subsection  (e)(4)(I).  The  categories 
of  sources  of  the  records  in  these 
systems  have  been  published  in  the 
Federal  Register  in  broad  generic  terms 
in  the  belief  that  this  is  all  that 
subsection  (e)(4)(I)  of  the  Act  requires. 
In  the  event,  however,  that  this 
subsection  should  be  interpreted  to 
require  more  detail  as  to  the  identity  of 
sources  of  the  records  in  this  system, 
exemption  from  this  provision  is 
necessary  in  order  to  protect  the 
confidentiality  of  the  sources  of  civil 
law  enforcement  information.  Such 
exemption  is  further  necessary  to 
protect  the  privacy  and  physical  safety 
of  witnesses  and  informants. 

(6)  Subsection  (p.  Procedures  for 
notice  to  an  individual  pursuant  to 
subsection  (f)(1)  as  to  existence  of 
records  pertaining  to  the  individual 
dealing  with  an  actual  or  potential 
criminal,  civil,  or  regulatory 
investigation  or  prosecution  must  be 
exempted  because  such  notice  to  an 
individual  would  be  detrimental  to  the 
successful  conduct  and/or  completion 
of  an  investigation  or  case,  pending  or 
future.  In  addition,  mere  notice  of  the 
fact  of  an  investigation  could  inform  the 
subject  or  others  that  their  activities  are 
under  or  may  become  the  subject  of  an 
investigation  and  could  enable  the 
subjects  to  avoid  detection,  to  influence 
witnesses  improperly,  to  destroy 
evidence,  or  to  fabricate  testimony. 
Since  an  exemption  is  being  claimed  for 
subsection  (d)  of  the  Act  (Access  to 
Records),  the  rules  required  pursuant  to 
subsections  (f)(2)  through  (5)  are 
inapplicable  to  these  systems  of  records 
to  the  extent  that  these  systems  of 
records  are  exempted  from  subsection 
(d). 

171,53    Spedfic  exMnptiona  pursuant  to 
subsection  (lc)(5)  of  the  Privacy  Act 

(a)  The  following  systems  of  records 
are  eligible  for  exemption  under  5 
U.S.C.  552a(k)(5)  because  they  contain 
investigatory  material  compiled  solely 
for  the  purpose  of  determining 
suitability,  eligibility,  or  qualifications 
for  Federal  civilian  employment, 
military  service.  Federal  contracts,  or 
access  to  classified  information,  but 
only  to  the  extent  that  the  disclosure  of 
such  material  would  reveal  the  identity 
of  a  source  who  furnished  information 
to  the  Government  under  an  express 
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promise  that  the  identity  of  the  source 
would  be  held  in  confidence,  or.  prior 
to  January  1. 1975  .  imder  an  implied 
promise  that  the  identity  of  the  source 
would  be  held  in  confidence. 
Accordingly,  these  systems  of  records 
are  exempt  from  (c)(3).  (d)(1).  (d)(2). 
(d)(3),  (d)(4),  (e)(1),  (e)(4)(G).  (e)(4)(I) 
and  (f)  of  5  U.S.C.  552a. 

(1)  DOL/OASAM-20  (Personnel 
Investigation  Records),  a  system  of 
records  maintained  by  the  Office  of  the 
Assistant  Secretary  for  Administration 
and  Management  (OASAM). 
--.J[2)  DOL/OIG-1  (General  Investigative 
Files,  and  Subject  Title  Index.  USDOL/ 
OIG),  a  system  of  records  maintained  by 
the  Office  of  the  Inspector  General 

(OIG). 

(3)  DOL/OIG-2  (Freedom  of 
Information/Privacy  Acts  Records),  a 
system  of  records  maintained  by  the 

OIG. 

(4)  DOL/OIG-3  (Case  Development 
Records),  a  system  of  records 
maintained  by  the  OIG. 

(5)  DOL/OIG-5  (Investigative  Case 
Tracking  Systems/ Audit  Information 
Reporting  Systems,  USDOL/OIG),  a 
system  olf  records  maintained  by  the 

OIG. 

(b)  This  exemption  applies  to  the 
extent  that  information  in  these  systems 
is  subject  to  exemption  pursuant  to  5 
U.S.C  552a(k)(5). 

(c)  The  systems  of  records  listed 
under  paragraphs  (a)(1)  through  (a)(5)  of 

.  this  section  are  exempted  for  the 
reasons  set  forth  in  paragraphs  (c)(1) 
through  (6)  of  this  section,  from  the 
following  subsections  of  5  U.S.C  552a: 

(1)  Subsection  (c)(3).  The  release  of 
the  disclosure  accounting,  for 
disclosures  made  pursuant  to  subsection 
(b)  of  the  Act.  including  those  pennitted 
under  the  routine  uses  published  for 
this  system  of  records,  would  enable  the 
subject  of  an  investigation  of  an  actual 
or  potential  civil  case  to  determine 
whether  he  or  she  is  the  subject  of 
investigation,  to  obtain  valuable 
information  concerning  the  nature  of 
that  investigation  and  the  information 
obtained,  and  to  determine  the  identity 
of  witnesses  or  informants.  Such  access 
to  investigative  information  would, 
accordingly,  present  a  serious 
impediment  to  the  investigation.  In 
addition,  disclosvire  of  the  accounting 
would  constitute  notice  to  the 
individual  of  the  existence  of  a  record 
even  though  such  notice  requironent 
under  subsection  (f)(1)  is  specifically 
exempted  for  this  system  of  records. 

(2)  Subsections  (dHD.  (d)(2).  (dK3). 
and  (d)(4).  Access  to  the  records 
contained  in  these  systems  would 
inform  the  subject  of  an  actual  or 
potential  investigation  of  the  existence 


of  that  investigation,  of  the  nature  and 
scope  of  the  information  and  evidence 
obtained  as  to  his  or  her  activities,  and 
of  the  identity  of  witnesses  or 
informants.  Such  access  would, 
accordingly,  provide  information  that 
could  enable  the  subject  to  avoid 
detection.  This  result,  therefore,  would 
constitute  a  serious  impediment  to 
effective  investigation  not  only  because 
it  would  prevent  the  successful 
completion  of  the  investigation  but  also 
because  it  could  endanger  the  physical 
safety  of  witnesses  or  informants,  lead 
to  the  improper  influencing  of 
vntnesses.  the  destruction  of  evidence, 
or  the  febrication  of  testimony. 

(3)  Subsection  (eHl)-  The  notices  for 
these  mtems  of  records  pubUshed  in 
the  Federal  Register  set  forth  the  basic 
statutory  or  related  authority  for 
maintenance  of  this  system.  However,  in 
the  course  of  dvil  and  related 
investigations,  cases  and  matters,  the 
agency  will  occasionally  obtain 
information  concerning  actual  or 
potential  violations  of  law  that  are  not 
strictly  or  tedonically  within  its 
statutory  or  other  authority  or  may 
compile  information  in  the  course  of  an 
investigation  which  may  not  be  relevant 
to  a  specific  case.  In  the  interests  of 
effective  investigation,  it  is  necessary  to 
retain  some  or  all  of  such  information  in 
these  systems  of  records  since  it  can  aid 
in  establishing  patterns  of  CompUance 
and  can  provide  valuable  leads  for 
Federal  and  other  law  enforcement 
agencies.  Moreover,  it  is  difficult  to 
know  during  the  course  of  an 
investigation  what  is  relevant  and 
necessary.  In  this  connection,  fects  or 
evidence  may  not  seem  relevant  at  first, 
but  later  in  the  investigation,  their 
relevance  is  borne  out. 

(4)  Subsections  (eX4)(G)  and(H). 
Since  an  exemption  is  being  claimed  for 
subsections  (f)  (Agency  Rules)  and  (d) 
(Access  to  Records)  of  the  Act,  these 
subsections  are  inapplicable  to  the 
extent  that  these  systems  of  records  are 
exempted  from  subsections  (f)  and  (d). 

(5)  Subsection  (eX4KI)-  The  categories 
of  sources  of  the  records  in  these 
systems  have  been  published  in  the 
Federal  Rsgister  in  broad  generic  terms 
in  the  belief  that  this  is  all  that 
subsection  (e)(4)(I)  of  the  Act  requires. 
In  the  event,  however,  that  this 
subsection  ^ould  be  interpreted  to 
require  more  detail  as  to  the  identity  of 
sources  of  the  records  in  this  sjretem. 
exemption  from  this  provision  is 
necessary  in  order  to  protect  the 
confidentiality  of  the  sources  of 
investigatory  information.  Such 
exemption  is  further  necessary  to 
protect  the  privacy  and  physical  safety 
of  witnesses  and  informants. 


(6)  Subsection  (f).  Procedures  for 
notice  to  an  individual  pursuant  to 
subsection  (f)(1)  as  to  existence  of 
records  pertaining  to  the  individual 
dealing  with  an  actual  or  potential 
investigation  must  be  exempted  because 
such  notice  to  an  individual  would  be 
detrimental  to  the  successful  conduct 
and/or  completion  of  an  investigation  or 
case,  pending  or  futiue.  In  addition, 
mere  notice  of  the  fact  of  an 
investigation  could  inform  the  subject  or 
others  that  their  activities  are  under  or 
may  become  the  subject  of  an 
investigation  and  could  enable  the 
subjects  to  avoid  detection,  to  influence 
witnesses  improperly,  to  destroy 
evidence,  or  to  fabricate  testimony. 
Since  an  exemption  is  being  claimed  for 
subsection  (d)  of  the  Act  (Access  to 
Records),  the  rules  required  pursuant  to 
subsections  (f)(2)  through  (5)  are 
inappUcable  to  these  systems  of  records 
to  the  extent  that  these  systems  of 
records  are  exempted  frtnn  subsection 
(d). 

Appendix  A  Id  Put  71— ftHpaarihb 
Offidak 

(a)(1)  The  title*  of  the  responsible  officials 
of  the  various  independent  agencies  in  the 
Department  of  Labor  are  listed  below.  This 
list  is  provided  for  infbnnatkn  and  to  assist 
requesters  in  locating  the  office  most  likely 
tohave  responsive  reoofds.  The  officials  may 
be  changed  by  appropriate  designatioa. 
Unless  otherwise  raed&ed.  the  mailing 
addresses  of  the  ofBdals  shall  be:  U.& 
Department  of  Labor,  200  Constitution 
Avenue,  hW,  Washington.  DC  20210-0002. 
Secretary  of  Labor.  Attention:  Assistant 
Saaetary  for  Administration  and 
Miii^imrnt  (OASAM) 
Deputy  Solicitor.  Office  of  the  Solicitor 
Chief  Administrative  Law  judgB,  Office  of  the 

Administrative  Law  Judges  (OAL)s) 
Lef^  Counsel  (OALjs) 
Assistant  Secretary  ior  Administration  and 

Man^ement  (OASAM) 
Deputy  Assistant  Secretaiy  for 
Administration  and  Management 
(OASAM) 
Director,  Business  Operations  Centar. 

OASAM 
Director,  Gvil  Rights  Center,  OASAM 
Director,  Human  Resources  Center.  OASAM 
Director,  Infonnation  Tedux>lQgy  Center, 

OASAM 
Director,  Worklife  Center.  OASAM 
Director.  Reinvention  Center,  OASAM 
Director.  Safety  and  Health  Center.  OASAM 
Director,  Conference  and  Services  Center, 

OASAM  ,  .    ^.  , 

Chief  Financial  Officer.  Office  of  the  Chief 

Financial  Officer 
Associate  Deputy  Secretary  for  Adiudicatton 
Chairperson.  Administrative  Review  Board 

(ARB) 
Chief  Administrative  Appeals  Judge.  Benefits 

Review  Board  (BRB) 
Chairperson.  Employees'  Compensation 

Appeals  Board  (BCAB) 
Executive  Director.  Office  of  Adjudicatory 

Services  (OAS) 
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Director,  Office  of  Small  Business  Programs 

Director,  Women's  Bureau 

Assistant  Secretary  Office  of  Congressional 

and  Intergovernmental  Affairs  (OQA) 
Deputy  Assistant  Secretary,  OQA 
Assistant  Secretary  for  Policy  (ASP) 
Deputy  Assistant  Secretary,  ASP 
Assistant  Secretary,  Office  of  Public  Aflairs 

(OPA) 
Deputy  Assistant  Secretary,  OPA 
Disclosure  Officer,  Office  of  the  Inspector 

General  (OIG) 
Director,  Office  of  Management, 
Administration  and  Planning  Bureau  of 
International  Labor  Afliairs  (ILAB) 
Secretary,  U.S.  National  Administrative 

Office  (USNAO) 
Assistant  Secretary  for  Employment 
Standards,  Employment  Standards 
Administration  (ESA) 
Director,  Office  of  Management, 
Administration  and  Planning  (OMAP),  ESA 
Director,  Equal  Employment  Opportunity 

Unit.  ESA 
Director,  Office  of  Public  AfiEairs.  OMAP, 

ESA 
Director.  Division  of  Human  Resources 

Management,  OMAP,  ESA 
Director,  Division  of  Legislative  and 
Regulatory  Analysis.  OMAP.  ESA 
Director,  Office  of  Workers'  Compensation 

Programs  (OWCP),  ESA 
Special  Assistant  to  the  Director,  OWCP,  ESA 
Director  for  Federal  Employees' 

Compensation,  OWCP,  ESA 
Director  for  Longshore  and  Harbor  Workers' 

Compensation,  OWCP.  ESA 
Director  for  Coal  Mine  Workers' 

Compensation,  OWCP.  ESA 
Administrator.  Wage  and  Hour  Division,  ESA 
Deputy  Administrator,  Wage  and  Hour 

Division,  ESA 
National  Office  Program  Administrator,  Wage 

and  Hour  Division,  ESA 
Deputy  National  Office  Program 
Administrator,  Wage  and  Hour  Division, 
ESA 
Director,  Office  of  Enforcement  Policy,  Wage 

and  Hour  Division.  ESA 
Deputy  Director.  Office  of  Enforcement 
Policy,  Wage  and  Hour  Division.  ESA 
Director,  Office  of  Planning  and  Analysis, 

Wage  and  Hour  Division  ESA 
Director,  Office  of  Wage  Determinations, 

Wage  and  Hour  Division  ESA 
Director,  Office  of  External  Afhirs,  Wage  and 

Hour  Division,  ESA 
Director.  Office  of  Quality  and  Human 

Resources,  Wage  and  Hour  Division,  ESA 
Deputy  Assistant  Secretary  for  Federal 
Contract  Compliance  Programs  (OFCCP), 
ESA 
Deputy  Director.  Office  of  Federal  Contract 

Compliance  Programs,  OPCCP,  ESA 
Director,  Division  of  Policy,  Planning  and 

Program  Development,  OFCCP,  ESA 
Deputy  Director,  Division  of  Policy,  Planning 

and  Program  Development,  OFCCP,  ESA 
Director,  Division  of  Program  Operations, 

OFCCP,  ESA 
Deputy  Director.  Division  of  Program 

Operations.  OFCCP.  ESA 
Director,  Division  of  Management  and 

Administrative  Programs,  OFCCP,  ESA 
Deputy  Assistant  Secretary  for  Labor- 
Management  Standards.  ESA 


Assistant  Secretary  of  Labor,  Employment 

and  Training  Administration  (ETA) 
Deputy  Assistant  Secretary  of  Labor, 
Employment  and  Training  Administration 
(ETA) 
Administrator,  Office  of  Financial  and 

Administrative  Management.  ETA 
Director,  Office  of  Management,  Information. 

and  Support,  ETA 
Director,  Office  of  Human  Resources,  ETA 
Director,  Office  of  the  Comptroller,  ETA 
EHrector,  Office  of  Grants  and  Contracts 

Management,  ETA 
Chief,  Division  of  Resolution  and  Appeals, 

ETA 
Chief,  Division  of  Acquisition  and 

Assistance,  ETA 
Chief,  Division  of  Financial  and  Grant 

Management  Policy  and  Review,  ETA 
Director,  Office  of  Regional  Management. 

ETA 
Administrator,  Office  of  Policy  and  Research, 

ETA 
Director,  Unemployment  Insurance  Service. 

ETA 
Director,  United  States  Employment  Service, 

ETA 
Chief,  Division  of  Foreign  Labor 

Certifications,  ETA 
Administrator,  Office  of  Job  Training 

Programs,  ETA 
Director,  Office  of  Weifiue-to-Work  Programs, 

ETA 
Director,  Office  of  Employment  and  Training 

Programs,  ETA 
Director,  National  Office  of  School  to  Work 

Opportunities,  ETA 
Director,  Office  of  Job  Corps,  ETA 
Director,  Office  of  National  Programs.  ETA 
Director,  Bureau  of  Apprenticeship  and 

Training,  ETA 
Administrator,  Office  of  Work-Based 

Learning,  ETA 
Program  Manager.  Division  of  Policy  and 
Analysis,  Office  of  Worker  Retraining  and 
Adjustment  Programs.  ETA 
Program  Manager.  Division  of  Program 
Implementation.  Office  of  Worker 
Retraining  and  Adjustment  Programs.  ETA 
Director,  Office  of  Trade  Adjustment 

Assistance,  ETA 
Director,  Office  of  One-Stop/LMI,  ETA 
Director,  Office  of  Equal  Employment 
Opportunity,  Occupational  Safety  and 
Health  Administration  (OSHA) 
Director,  Office  of  Information  and  Consumer 

AEEain.  OSHA 
Director.  Directorate  Office  of  Construction, 

OSHA 
Director.  Directorate  of  Federal-State 

Operations.  OSHA 
Director,  Directorate  of  Policy,  OSHA 
Director,  Directorate  of  Admlnistntive 

Programs,  OSHA 
Director,  Personnel  Programs,  OSHA 
Director.  Office  of  Administrative  Services, 

OSHA 
Director.  Office  of  Management  Data 

Systems,  OSHA 
Director,  Office  of  Management  Systems  and 

Organization,  OSHA 
Director.  Office  of  Program  Budgeting, 
Planning  and  Financial  Management, 
OSHA 
Director,  Directorate  of  Compliance 
Programs,  OSHA 


Director.  Directorate  of  Technical  Support. 

OSHA 
Director.  Directorate  of  Safiety  Standards 

Programs,  OSHA 
Director.  Directorate  of  Health  Standards 

Programs.  OSHA 
Director,  Office  of  Statistics,  OSHA 
Director,  Office  of  Program  Services,  Pension 

and  Welfare  Benefits  Administration 
Assistant  Secretary  for  Veterans' 

Employment  and  Training  (VETS) 
Deputy  Assistant  Secretary  for  Veterans' 

Employment  and  Training,  VETS 
Director.  Office  of  Operations  and  Programs, 

VEtS 
Chair,  Benefits  Review  Board 
Commissioner,  Bureau  of  Labor  Statistics 

(BLS) 
Associate  Commissioner,  Office  of 

Administration,  BLS 

The  mailing  address  for  responsible 
officials  in  the  Bureau  of  Labor  Statistics  is: 
Rm.  4040— Postal  Square  Bldg.,  2 
Massachusetts  Ave.,  NE,  Washington,  DC 
20212-0001. 

Director  of  Program  Evaluation  and 
Information  Resources  Mine  Safety  and 
Health  Administration  (MSHA) 

The  mailing  address  for  responsible  official 
in  the  Mine  Safety  and  Health 
Administration  (MSHA)  is:  4015  Wilson 
Boulevard,  Arlington.  Viiginia  22203. 

The  mailing  address  for  the  Office  of 
Administrative  Law  Judges  is:  Chief,  Office  of 
Administrative  Law  Judges.  800  K  Street. 
NW,  Suite  N-400.  Washington.  DC  20001- 
8002. 

(2)  The  titles  of  the  responsible  officials  in 
the  regional  offices  of  the  various 
independent  agencies  are  listed  below: 
Unless  otherwise  specified,  the  mailing 
address  for  these  officials  by  region,  shall  be: 
Region  I 

U.S.  Department  of  Labor.  John  F.  Kennedy 
Federal  Building.  Boston,  Massachusetts 
02203  (For  Wage  and  Hour  only:  Contact 
Region  ni) 

In  Region  I.  Only,  the  mailing  address  for 
OSHA  is: 

133  Portland  Street,  Ist  Floor.  Boston, 
Massachusetts  02114 

Region  II 

201  Varick  Street,  New  York.  New  York 
10014,  (For  Wage  and  Hour  only:  Contact 
Region  III) 

Region  III 

Gateway  Building,  3535  Market  Street, 

Philadelphia,  Pennsylvania  19104 
Region  IV 

U.S.  Department  of  Labor,  Atlanta  Federal 
Center,  61  Forsyth  Street,  SW,  Atlanta. 
Georgia  30303 

214  N.  Hogan  Street,  Suite  1006,  Jacksonville, 
Florida  32202  (OWCP  Only) 

Region  V 

Kluczynski  Federal  Building,  230  South 
Dearborn  Street,  Chicago,  Illinois  60604 

1240  East  Ninth  Street,  Room  851,  Geveland, 
Ohio  44199  (FEC  only) 

Region  VI 

525  Griffin  Square  Building,  Griffin  k  Youiig 
StreeU,  Dallas,  Texas  75202 
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Region  VII 

City  Center  Square  Building,  1100  Main 

Street.  Kansas  City,  Missoim  64105-2112 

(For  Wage  and  Hour  only:  Contact  Region 

V) 
801  Walnut  Street,  Room  200.  Kansas  Qty. 

Missouri  64106  (OFCCP  only) 

Region  Vm 

1999  Broadway  Street,  Denver,  Colorado 

80202  (For  Wage  and  Hour  only:  Contact 

Region  VI) 
1801  California  Street,  Suite  915.  Denver. 

Colorado  80202  (OWCP  only) 

The  mailing  address  for  the  Director  of  the 
Regional  Bureau  of  Apprentice  and  Training 
in  Region  vm  is:  Room  465.  U.S.  Custom 
House.  721— 19th  Street,  Denver,  CO  80202 

Region  DC 

71  Stevenson  Street.  San  Francisco. 
California  94105 

Region  X 

1111  Third  Avenue.  Seattle.  Washington 

98101-3212  (For  Wage  and  Hour  only: 

Contact  Region  IX] 
Regional  Administrator  for  Administration 

and  Management  (OASAM) 
Regional  Personnel  Officer,  OASAM 
Regional  Director  for  Information  and  Public 

Affairs,  OASAM 
Regional  Administrator  for  Occupational 

Safety  and  Health  and  Safety  (OSHA) 
Regional  Coounissioner,  Bureau  of  Labor 

SUtistics  (BLS) 
Regional  Administrator  for  Employment  and 

Training  Administration  (ETA) 
Regional  Director.  Job  Corps.  ETA 
Director.  Regional  Bureau  of  Apprenticeship 

and  Training,  ETA 
Regional  Management  Analyst.  ETA-AtlanU. 

Georgia 
Regional  Administrator  for  Wage  and  Hour. 

ESA 
Regional  Director  for  Federal  Contract 

Compliance  Programs,  ESA 
Regional  Director  for  the  Office  of  Workers' 

Compensation  Programs.  ESA 
District  Director,  Office  of  Workers' 

Compensation  Programs,  ESA 

Office  of  Federal  Contract  Compliance 

Prog^ms  ESA.  Responsible  Offices.  Regional 

Offices 

JFK  Federal  Building,  Room  E-235,  Boston. 

Massachusetts  02203 
201  Varick  Street.  Room  750.  New  York.  New 

York  10014 
Gateway  Building,  Room  15340.  3535  Market 

Street.  Philadelphia,  Pennsylvania  19104 
61  Forsyth  Street.  SW.  Suite  7B75,  Atlanta. 

Georgia  30303 
Klucynski  Federal  Building.  Room  570.  230 

South  Dearborn  Street.  Chicago.  Illinois 

60604 
Federal  Building,  Room  840,  525  South 

Griffin  Street,  Dallas.  Texas  75202 
71  Stevenson  Street.  Suite  1700.  San 

Francisco.  California  94105-2614 
1111  Third  Avenue,  Suite  610.  Seattle. 

Washington  98101-3212 


Office  of  Workers'  Compensation  Proffoms 
ESA.  Responsible  Officials,  District  Directors 

John  F.  Kennedy.  Federal  Building.  Boston. 

Massachusetts  02203  (FECA  and  LHWCA 

Only) 
201  Varick  Street,  Seventh  Floor,  New  York. 

New  York  10014  (FECA  and  LHWCA  only) 
3535  Market  Street.  Philadelphia. 

Pennsylvania  19104  (FECA  and  LHWCA 

only) 
Penn  Traffic  Building,  319  Washington 

Street,  Johnstovm,  Pennsylvania  15901 

(BLBA  only) 
105  North  Main  Street.  Suite  100.  Wilkes- 

Barre,  Pennsylvania  18701  (BLBA  Only) 
Wellington  Square,  1225  South  Main  Street, 

Greensbuig,  Pennsylvania  15601  (BLBA 

only) 
300  West  Pratt  Street.  Suite  240,  Baltimore. 

Maryland  21201  (LHWCA  Only) 
Federal  Building.  200  Granby  Mall,  Room 

#212.  Norfolk.  Virginia  23510  (LHWCA 

only) 
2  Hale  Street.  Suite  304.  Charleston.  West 

Virginia  25301  (BLBA  Only) 
609  Market  Street.  Parkersbuig.  West  Virginia 

26101  (BLBA  Only) 
800  North  Capitol  Street  NW.  Washington, 

DC  20211  (FECA  Only) 
1200  Upshur  Street  NW,  Washington,  DC 

20210  (DOCA  Only) 
334  Main  Street,  Fifth  Floor,  Pikeville, 

Kentucky  41501  (BLBA  only) 
500  Sprin^lale  Plaza. 
Spring  Street.  Mt  Sterling.  Kentucky  40353 

(BLBA  Only) 
214  N.  Hogan  Street,  10th  Floor,  Jacksonville, 

Florida  32201  (FECA  and  LHWCA  only) 
230  South  Dearborn  Street.  8th  Floor. 

Chicago.  Illinois  60604  (FECA  and 

LHWCA) 
1240  East  9th  Street.  Qeveland.  Ohio  44199 

(FECA  Only) 
274  Marconi  Boulevard.  3rd  Floor. 

Columbus.  Ohio  43215  (BLBA  Only) 
525  Griffin  Street.  Federal  Building.  Dallas, 

Texas  75202  (FECA  Only) 
701  Loyola  Avenue,  Room  13032,  New 

Orieans.  Louisiana  70113  (LHWCA  Only) 
8866  Gulf  Freeway,  Suite  140.  Houston. 

Texas  77017  (LHWCA  Only) 
City  Center  Square,  Suite  750. 1100  Main 

Street.  Kansas  Qty.  Missouri  64105  (FECA 

Only) 
1801  California  Street.  Denver.  Colorado 

80202  (FECA  and  BLBA  Only) 
71  Stevenson  Street.  2nd  Floor,  San 

Francisco,  CalifOTuia  94105  (LHWCA  and 

FECA  Only) 
401  E.  Ocean  Boulevard.  Suite  720.  Long 

Beach,  California  90802  (LHWCA  Only) 
300  Ala  Moana  Boulevard.  Room  5119, 

Honolulu,  Hawaii  96850  (LHWCA  Only) 
1111  3rd  Avenue,  Seattle.  Washington 
98101-3212  (LHWCA  and  FECA  only) 

Reponal  Administrator,  Occupational  Safety 
and  Health  Administration  (OSHA) 

Area  Director,  OSHA 

639  Granite  Street,  4th  Floor,  Braintne. 

Massachusetts  02184 
279  Pleasant  Street.  Suite  201,  Conawd,  New 

Hampshire  03301 
202  Harlow  Street,  Room  211.  Bangor,  Maine 

04401 


Federal  Office  Building.  450  Main  Street, 
Room  508,  Hartford,  Connecticut  06103 
One  LaFayette  Square,  Suite  202,  Bridgeport. 

Connecticut  06604 
1145  Main  Street.  Room  108,  Springfield, 

MasachusetU  01103-1493 
Federal  Office  Building,  380  Westminister 
Mall.  Room  243.  Providence.  Rhode  Island 
02903 
Valley  Office  Park,  13  Branch  Street, 

Methuen.  Massachusetts  01644 
6  World  Trade  Center,  Room  881,  New  York. 

New  York  10048 
990  Westbury  Road,  Westimry,  New  York 

11590 
42-40  Bell  Boulevard,  Bayside,  New  York 

11361 
401  New  Kamer  Road.  Suite  300,  Albany. 

New  York  12205-3809 
Plaza  35.  Suite  205, 1030  St.  Georges  Avenue. 

Avenel.  New  Jersey  07001 
299  Cherry  Hill  Road,  Suite  304,  Parsippany, 

New  Jeney  07054 
3300  Vikery  Road.  North  Syracuse.  New  York 

13212 
5360  Genesee  Street,  Bowmansville,  New 

Yorit  14026 
BBV  Plaza  Building.  1510  F.D.  Roosevelt 
Avenue,  Suite  5B,  Guaynabo.  Puerto  Rioo 
00968 
500  Route  17  South,  2nd  Floor,  Hasfaiouck 

Heights,  New  Jersey  07604 
Marlton  Executive  Park,  Building  2.  Suite 
120,  701  Route  73  South,  Marlton,  New 
Jersey  08053 
660  White  Plains  Road,  4th  Floor,  Tanytown. 

New  Yoric  10591-5107 
US  Custom  House,  Room  242,  Second  ft 
Chestnut  Street,  Philadelphia, 
Pennsylvania  19106 
One  Rodney  Square.  Suite  402. 920  King 

Street  Wilmington.  Delaware  19801 
Federal  Building.  1000  Liberty  Avenue, 
Room  1428.  Pittsburgh.  Pennsylvania 
15222 
3939  West  Ridge  Road.  Suite  B12.  Erie. 

Pennsylvania  16506 
Federal  Office  Building.  200  Granby  Street 

Room  835.  Norfolk.  Virginia  23510 
820  First  Street  NE.  Suite  440,  Washington. 

DC  20002 
20  North  Pennsylvania  Avenue,  Penn  Plan. 
Room  2005.  Wilkes-Barre.  Pennsylvania 
18701-3590 
850  North  5th  Street  Allentown, 

Pennsylvania  18102 
550  Eagan  Street  Room  206,  Charleston, 

West  Virginia  25301 
Federal  Building,  Room  1110. 300  W.  Pratt 

St.,  Baltimore.  Maryland  21201 
Progress  Plaza.  49  Progress  Avenue. 

Harrisburg.  Pennsylvania  17109 
2400  Herodian  Way.  Suite  250.  Smyrna, 

Georgia  30080 
450  Mall  Boulevard.  Suite  J,  Savannah. 

Georgia  31406 
Todd  Mall.  2047  Canyon  Road.  Birmingham. 

Alabama  35216 
8040  Peters  Road,  Building  H-100.  Fort 

Lauderdale,  Florida  33324 
Ribault  Building.  Suite  227, 1851  Executive 
Center  Drive.  Jacksonville,  Florida  32207 
5807  Breckenridge  Parkway,  Suite  A,  Tampa, 

Florida  33610 
1835  Assembly  Street  Room  1468,  ColumbU, 
South  Carolina  29201 
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3780 1-55  North.  Suite  210.  Jackson. 

Mississippi  39211-6323 
3737  Government  Boulevard,  Suite  100, 

Mobile.  Alabama  36693 
2002  Richard  Jones  Road,  Suite  C-205, 

Nashville,  Tennessee  37215 
John  C.  Watts  Federal  Building,  330  West 
Broadway,  Room  108,  Frankfort,  Kentucky 
40601 
La  Vista  Perimeter  Office  Park.  2183  N.  Lake 
Parkway,  Building  7,  Suite  110,  Tucker, 
Georgia  30084 
Century  Station  Federal  Office  Building,  300 
Fayetteville  Mall.  Room  438.  Raleigh, 
North  Carolina  27601 
1600  167th  Street.  Suite  9.  Calumet  City, 

Illinois  60409 
O'Hara  Lake  Plaza.  2360  East  Devon  Avenue, 

Suite  1010,  Des  Plaines,  Illinois  60018 
344  Smoke  Tree  Business  Park,  North 

Aurora,  Illinois  60542 
Federal  Office  Building.  1240  East  9th  Street, 

Room  899.  Cleveland,  Ohio  44199 
Federal  Office  Building.  200  N.  High  Street, 

Room  620.  Columbus.  Ohio  43215 
US  P.O.  k  Courthouse  Building.  46  East  Ohio 
Street,  Room  423,  Indianapolis,  Indiana 
46204 
36  Triangle  Park  Drive.  Cincinnati.  Ohio 

45246 
2618  North  Ballard  Road,  Appleton, 

Wisconsin  54915 
Henry  S.  Reuss  Building,  Room  1180.  310 
West  Wisconsin  Avenue,  Milwaukee, 
Wisconsin  53203 
110  South  4th  Street.  Suite  1220, 
Minneapolis,  Minnesota  55401 
234  North  Summit  Street,  Room  734,  Toledo, 

Ohio  43604 
801  South  Waverly  Road,  Suite  306.  Lansing, 

Michigan  48917-4200 
4802  East  Broadway.  Madison,  Wisconsin 

53716 
2918  W.  Willow  iCnolls  Road.  Peoria,  Illinois 

61614 
8344  East  R.L.  Thornton  Freeway,  Suite  420. 

Dallas.  Texas  75228 
903  San  Jacinto  Boulevard,  Suite  319,  Austin, 

Texas  78701 
Westbank  Building,  Suite  820,  505  Marquette 
Avenue,  NW,  Albuquerque,  New  Mexico 
87102 
2156  Wooddale  Boulevard.  Hoover  Annex, 
Suite  200.  Baton  Rouge.  Louisiana  70806 
Wilson  Plaza.  606  N.  Carancahua,  Suite  700. 

Corpus  Christi.  Texas  78401 
Federal  Office  Building,  1205  Texas  Avenue, 

Room  806.  Lubbock.  Texas  79401 
350  North  Sam  Houston  Parkway  East.  Suite 

120,  Houston,  Texas  77060 
17625  El  Camino  Real,  Suite  400.  Houston, 

Texas  77058 
420  West  Main  Place,  Suite  300,  Oklahoma 

City.  Oklahoma  73102 
North  Starr  II.  Suite  430.  8713  Airport 

Freeway.  Fort  Worth,  Texas  76180-7604 
TCBY  Building.  Suite  450,  425  West  Capitol 

Avenue.  Little  Rock.  Arkansas  72201 
4171  North  Mesa  Street.  Room  Cl19,  El  Paso. 

Texas  79902 
6200  Connecticut  Avenue.  Suite  100.  Kansas 

City.  Missouri  64120 
911  Washington  Avenue.  Room  420,  St. 

Louis.  Missouri  63101 
210  Walnut  Street,  Room  815,  Des  Moines. 
Iowa  50309 


300  Epic  Center.  301  North  Main.  Wichita. 

Kansas  67202 
Overland— Wolf  Building.  Room  100, 6910 

Pacific  Street,  Omaha,  Nebraska  68106 
8600  Farley,  Suite  105,  Overland  Park, 

Kansas  66212-4677 
2900  Fourth  Avenue,  North,  Suite  303. 

Billings.  Montana  59101 
220  E.  Rosser.  Room  348,  P.O.  Box  2439. 

Bismarck,  North  Dakota  58501 
7935  East  Prentice  Avenue.  Suite  209. 

Englewood.  Colorado  80011-2714 
1391  Speer  Boulevard,  Suite  210,  Denver, 

Colorado  80204 
1781  South  300  West.  P.O.  Box  65200,  Salt 

Lake  City.  Utah  8416&-0200 
71  Stevenson  Street.  Room  420.  San 

Francisco.  California  94105 
101  El  Camino  Plaza.  Suite  105.  Sacramento, 

California  95815 
5675  Ruffin  Road.  Suite  330,  San  Diego, 

California  92123 

300  Ala  Moana  Boulevard,  Suite  5122,  P.O. 
Box  50072.  Honolulu.  Hawaii  96850 

3221  North  16th  Street.  Suite  100.  Phoenix. 

Arizona  85016 
705  North  Plaza,  Room  204,  Carson  City, 

Nevada  89701 

301  West  Northern  Lights  Boulevard,  Suite 
407.  Anchorage,  Alaska  99503 

3050  North  Lakeharbor  Lane,  Suite  134, 

Boise,  Idaho  83703 
505  106th  Avenue,  Northeast,  Suite  302. 

Belleview.  Washington  96004 
1220  Southwest  Third  Avenue.  Room  640. 

Portland.  Oregon  97204 

Pension  and  Welfare  Benefits  Administration 
Regional  Director  or  District  Supervisor 

Regional  Director.  J.F.K.  Federal  BIdg..  Room 

575,  Boston,  Massachusetts  22203 
Regional  Director,  1633  Broadway,  Rm.  226, 

New  York.  N.Y.  10019 
Regional  Director.  3S3S  Market  Street,  Room 

M300.  Gateway  Building.  Philadelphia. 

Pennsylvania  19104 
District  Supervisor.  1730  K  Street  N.W.,  Suite 

556.  Washington.  DC  20006 
Regional  Director.  61  Forsyth  Street.  S.W.. 

Room  7B54.  Atlanta,  Georgia  30303 
District  Supervisor,  8040  Peters  Road, 

Building  H.  Suite  104.  Plantation.  FTorida 

33324 
Regional  Director.  1885  Dixie  Highway,  Suite 

210.  Ft.  Wright.  Kentucky  41011 
District  Supervisor,  211  West  Fort  Street, 

Suite  1310.  Detroit.  Michigan  48226-3211 
Regional  Director.  200  West  Adams  Street, 

Suite  1600.  Chicago.  Illinois  60606 
Regional  Director,  City  Center  Square,  1100 

Main  Street,  Suite  1200,  Kansas  City, 

Missouri  64105 
District  Supervisor,  815  Olive  Street,  Room 

338,  St.  Louis,  Missouri  63101 
Regional  Director,  525  Griffin  Street.  Room 

707,  Dallas,  Texas  75202 
Regional  Director,  71  Stevenson  Street,  Suite 

915.  P.O.  Box  190250.  San  Francisco. 

California  94119-0250 
District  Director.  1111  Third  Avenue,  Room 

860.  Seattle.  Washington  98101-3212 
Regional  Director.  Suite  514.  790  E.  Colorado 

Blvd.  Pasadena.  CA  91101 


Regional  Administrators,  Veterans' 
Employment  and  Training  Service  (VETS) 
Region  I 

J.F.  Kennedy  Federal  Building.  Government 
Center,  Room  E-315,  Boston, 
Massachusetts  02203 

Region  II 

201  Varick  Street.  Room  766,  New  York.  New 
York  10014 

Region  III 

U.S.  Customs  House,  Room  802,  Second  and 

Chestnut  Streets.  Philadelphia, 

Pennsylvania  19106 
Region  IV 

Atlanta  Federal  Center.  61  Forsyth  Street. 

SW..  Room  6T85.  Atlanta.  Geoi]gia  30303 
Region  V 

230  South  Dearborn,  Room  1064,  Chicago, 
Illinois  60604 

Region  VI 

525  Griffin  Street,  Room  858,  Dallas,  Texas 
75202 

Region  VII 

Center  City  Square,  1100  Main  Street.  Suite 

850,  Kansas  Qty,  Missouri  64105-2112 
Region  VUI 

1801  California  Street.  Suite  910,  Denver. 
Colorado  80202-2614 

Region  IX 

71  Stevenson  Street.  Suite  705,  San 
Francisco,  California  94105 

Region  X  _  > 

1111  Third  Avenue.  Suite  800.  Seattle, 
Washington  98101-3212 

Signed  at  Washington.  DC.  this  ISth  day  of 
October,  1998. 
Alnds  M.  Herman, 
Secretary  of  Labor. 

(FR  Doc.  98-28212  Filed  10-21-98;  8:45  ami 
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DEPARTMENT  OF  LABOR 
Office  of  Worfcare'  Compensation 


20CFRPart10 

RIN1215-AB18 

Um  and  Disdosuf*  Of  Federal 
Employaes'  Compensation  Act  Claims 
HisMatarial 

AQBICY:  Employment  Standards 
Administration.  Office  of  Workers' 
Compensation  Programs,  Labor. 
ACnON:  Notice  of  final  rulemaking. 

SUMMARY:  The  Department  of  Labor's 
Office  of  Workers'  Compensation 
Programs  (OWCP),  is  revising  the  rules 
regulating  the  release,  use.  and 
disclosure  of  documents  covered  by  the 
Privacy  Act  system  of  records  entitled 
"DOL/GOVT-1  (Office  of  Workers' 


Compensation  Programs.  Federal 
Employees'  Compensation  Act  File)." 
This  system  covers  all  dociunents 
relating  to  claims  filed  under  the 
Federal  Employees'  Compensation  Act 
(FECA).  including  copies  retained  by 
employing  agencies.  Because  records 
covered  by  DOL/GOVT-1  are  used  by 
the  OWCP  in  making  decisions  with 
regard  to  FECA  entitlement,  the 
Department  is  revising  its  regulation  to 
reserve  to  the  OWCP  the  exclusive 
authority  for  ruling  on  requests 
submitted  by  the  subject  of  the  FECA 
file  for  the  correction  or  amendment  of 
any  recwd  contained  in  such  file. 
EFFECTIVE  date:  November  23. 1998. 
FOR  FURTHER  MFORMATKM  CONTACT: 
Thomas  M.  Markey,  Directm  fdr  Federal 
Employees'  Compensation.  Employment 
Standards  Administration,  U.S. 
Department  of  Labor.  Room  S-3229,  200 
Constitution  Avenue.  NW.  Washington. 
DC  20210-0002.  Telephone:  (202)  219- 
7552. 
SUPPLEMBITARY  MFORMATION: 

LDiecusakm 

In  a  notice  published  July  28. 1997 
(62  FR  40418),  the  Department  proposed 
to  amend  §  10.12  of  part  10  to  clarify  the 
provisions  regulating  the  release,  use 
and/or  disclosure  of  documents  relating 
to  claims  filed  under  the  Federal 
Employees'  Compensation  Act  (FECA), 
5  U.S.C.  8101  et  seq.  Only  one  comment 
was  received  by  the  Department.  In  its 
written  submission,  the  Department  of 
Defense's  Gvilian  Personnel 
Management  Service  agreed  with  the 
provisions  giving  the  OWCP  exclusive 
authority  over  FECA  related  records. 
The  Service  expressed  concern, 
hovraver.  on  the  impact  which  the 
provisions  could  have  on  so-called  dual 
records.  The  Service  wrote: 

It  is  evident  that  a  wask  related  incident 
that  causes  an  injury  will  likely  trigger  many 
records  other  thu  Workers'  Compensation 
documentation.  A  single  incident  may 
generate  a  safsty  investigation,  a  criminal 
investigation,  and  various  personnel  actions, 
any  one  of  which  will  create  dual  records. 
These  dual  records  are  currently  part  of  the 
DoD  systems  of  records.  Copies  of  these 
recortis  may  be  submitted  to  OWCP  as 
evidence  to  support  or  controvert  initial  or 
continuing  actions  in  the  Worker's 
Compensation  case. 

The  Service  sought  clarification  on 
whether  it  was  appropriate  to  maintain 
records  concerning  an  injury  covered  by 
the  FECA  in  systems  of  records  it  may 
have  established,  and.  if  so,  whether  the 
agency  could  make  corrections  or 
amendments  to  its  own  records. 

The  Department  of  Labor,  which  has 
the  exclusive  authority  for 
administering  and  enforcing  the 


woricere'  compensation  program 
applicable  to  Federal  employees  (5 
U.S.C.  8128(b).  8145).  considers  all 
records  collected  because  a  claim  was 
filed  seeking  benefits  under  the  FECA. 
to  be  official  records  of  the  Department 
and.  vtrith  one  limited  exception, 
covered  by  DOL/GOVT-1,  the 
government-wide  Privacy  Act  system  of 
records  most  recently  reported  by  the 
Department  at  62  FR  49548  (September 
23. 1993).  The  one  exception 
spedfiasdly  recognized  by  the 
Department  provides  that  an  agency 
may  retain  forms  CA-l  and  CA-2  in  an 
Employee  Medical  Folder  (EMF)  in 
accordance  with  guidelines  issued  by 
the  Office  of  Personnel  Management 
(OPM).  but  only  if  those  forms  wen  not 
submitted  to  the  OWCP  (20  CFR 
10.102(a):  52  FR  10488  (April  1. 1987)). 
The  instances  where  such  reports  are 
not  to  be  submitted  to  the  OWCP.  and 
thus  do  not  become  part  of  a  file 
assigned  a  FECA  claims  number  covered 
by  DOL/GOVT-1,  are  extremely  limited. 
Cf.  20  CFR  10.102(a). 

When  the  forms  CA-l  or  CA-2.  at 
other  claim  forms  are  submitted  to  the 
OWCP.  and/or  the  OWCP  assigns  a 
claim  file  ntunber  to  a  particular  injury, 
all  materials  relating  to  that  claim  or 
injtuy.  whether  in  the  possession  of  the 
OWCP  or  the  agency,  are  covered  by 
DOL/GOVT-1,  and  thus  subject  to 
OWCP's  exclusive  control.  As  a  general 
matter,  therefore,  it  would  not  be 
appropriate  for  an  agency  to  maintain 
copies  of  reoxds  generated  as  a  result 
of  a  FECA  claim  in  a  system  other  than 
DOL/GOVT-1.  That  is  not  to  say  that  a 
record  created  to  satisfy  two  or  more 
purposes  (i.e..  persoimel.  safety  and 
nealth,  potential  criminal  mattws,  etc), 
may  not  be  covered  by  other  systems  of 
records  even  though  the  subject-matter 
of  the  document  relates  to  an  on-the-job 
injury  sustained  by  a  Federal  emplojree. 
To  comply  with  the  Privacy  Act  in  such 
situations,  the  agency  shoidd  place  a 
copy  of  the  document  in  foldera 
specifically  designated  as  covered  by 
other  systems  of  records.  However, 
before  an  agency  discloses  or  uses  any 
record  covered  by  DOL/GOVT-1  for 
purposes  other  than  those  directly 
related  to  the  FECA  program,  it  must 
ensure  that  such  disclosure  or  use  has 
been  authorized  by  the  Department  of 

Labor. 

It  should  be  noted  that  the  Privacy    , 
Act  grants  the  Department  broad 
discretion  to  determine  how  and  when 
a  particular  record  should  be  used. 
Thus,  even  where  a  routine  use  could  be 
construed  as  authorizing  the  release  of 
a  Privacy  Act  record,  such  release  is  not 
mandatory.  The  owner  of  the  record,  in 
this  case  the  Department  of  Labi's 


OWCP,  may,  in  the  exercise  of  its 
statutory  discretion,  determine  not  to 
authorize  a  record  to  be  used  in 
particular  situations.  For  example,  the 
Department  has  determined  that  records 
covered  by  DOL/GOVT-1  may  not  be 
used  in  connection  with  a  personnel 
action  absent  consent  of  the  subject  of 
the  record.  See  "Injury  Compensation 
for  Federal  Employees,"  Publication 
CA-810  (February  1994)  p.  46.  Agencies 
must  remember,  therefore,  that  it  is  not 
permissible  to  use  or  release  FECA 
documents  in  connection  with 
personnel  matters  unless  they  have  first 
obtained  the  claimant's  written  consent. 
Any  questions  an  agency  has  concmning 
the  disclosure  of  or  uses  to  which 
FECA-related  documents  should  be 
referred  to  the  OWCP  for  resolution. 

On  the  other  hand,  any  records 
collected  by  an  agency  as  part  of  a 
safisty,  criininal.  or  personnel 
investigation  conducted  pursuant  to 
other  statutory  or  regulatory  authority, 
would  not  be  covered  by  DOL/GOVT-1. 
The  use.  release  and/m  disclosure  of 
those  records,  even  though  having  some 
relationship  to  a  FECA-covered  injury, 
would  be  controlled  by  the  invest^ting 
agency,  as  would  the  authority  and 
responsibiUty  for  responding  to  requests 
for  the  correction  of  die  reawds 
contained  in  the  agency's  sjrstem  of 

records. 
If  the  agency  subsequently  submiu 

copies  of  the  documents  collected  as 
described  above  to  the  OWCP  for  use  in 
connecticm  with  the  FECA  claim,  then 
the  copies  given  to  die  OWCP  would 
beonne  part  of  the  official  claims  file 
covered  oy  DOL/GOVT-1.  Thereafter, 
the  correction  of  the  record,  insofar  as 
the  FECA  proceedings  are  concerned, 
would  be  controlled  by  $  10.12  of  title 
20  as  amended  by  this  rule:  any  request 
submitted  by  the  subject  of  the  FECA 
file  to  correct  a  record  contained  in  the 
claims  file  must  be  sent  to  the  OWCP  for 
handling. 

The  f&cA.  that  records  concerning  an 
injury  covoed  by  the  FECA  may  be 
maintained  in  another  sjrstem  of  records 
does  not  necessarily  mean  that  "dual 
records"  exist  In  our  view,  a  dual 
reccMd  would  exist  only  if  both  systems 
contained  the  identical  documents 
%vhich  «vere  collected  for  the  same 
purposes.  The  use  of  a  govwnment-wide 
system  of  records  approved  by  the  OMB 
and  published  in  the  Federal  Register, 
such  as  DOL/GOVT-1.  was  designed  to 
prevent  this  from  happming.  Moreover, 
the  official  FECA  file  maintained  by  or 
under  the  control  of  the  OWCP.  will 
include  many  records  that  neither  the 
employing  agency  nor  an  investigative 
arm  of  that  agency  have  in  their 
possession,  and  vice  versa.  Second,  the 
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purposes  for  which  the  records  were 
collected  are  not  the  same:  the  FECA  file 
is  maintained  for  the  purpose  of 
determining  the  worker's  entitlement  to 
compensation  for  a  job-related  injury, 
while  an  agency  safety  and  health  file 
might  be  maintained  to  ensure 
compliance  with  the  recordkeeping  and 
reporting  guidelines  imposed  on  Federal 
agencies. 

n.  Companion  Document 

In  a  companion  document  published 
elsewhere  in  today's  issue  of  the 
Federal  Register,  the  Department  is 
issuing  a  final  rule  revising  the  existing 
regulations  governing  the  conduct  of 
Departmental  employees  and  members 
of  the  public  as  it  pertains  to  the 
treatment  of  records  covered  by  the 
Privacy  Act.  That  rule  also  applies  to 
records  covered  by  DOL/GOVT-1. 

Procedural  Matters 

The  final  rule  does  not  constitute  a 
significant  regulatory  action  within  the 
meaning  of  Executive  Order  12866  of 
September  30.  1993  (58  PR  51735). 
Further,  this  rule  applies  only  to  rectwds 
concerning  individual  Federal 
employees  and,  therefore,  will  have  no 
significant  impact  or  other  substantial 
effect  on  small  entities.  Accordingly,  the 
requirements  of  the  Regulatory 
Flexibility  Act  (5  U.S.C.  60S(b))  do  not 
apply.  The  Assistant  Secretary  has  so 
certified  to  the  Chief  Counsel  for 
Advocacy  for  the  Small  Business 
Administration. 

Unfunded  Mandates  Reform  Act 

For  purposes  of  the  Unfunded 
Mandates  Reform  Act  of  1985,  as  well 
as  E.O.  12875,  this  rule  does  not  include 
any  federal  mandate  that  may  result  in 
increased  expenditures  by  State,  local, 
or  tribal  government,  or  increased 
expenditures  by  the  private  section  of 
more  than  $100  million. 

Paperwork  Reduction  Act 

The  final  rule  is  not  subject  to  the 
Paperwork  Reduction  Act  since  it  does 


not  contain  a  collection  of  information 
requirement. 

Submission  to  Congress  and  the 
General  Accounting  office 

In  accordance  with  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act ,  the  Department  will 
submit  to  each  House  of  the  Congress 
and  to  the  Comptroller  General  a  report 
regarding  the  issuance  of  today's  final 
rule  prior  to  the  effective  date  set  forth 
at  the  outset  of  this  notice.  The  report 
will  note  that  this  rule  does  not 
constitute  a  "major  rule"  as  defined  by 
5  U.S.C.  804(2). 

List  of  Subjects  in  20  CFR  Part  10 

Claims,  Government  employees. 
Labor,  Workers'  Compensation. 

For  the  reasons  set  forth  in  the 
preamble,  part  10  of  Chap.  I  of  title  20 
of  the  Code  of  Federal  Relations  is 
amended  to  read  as  follows: 

PART  lO—CLAIMS  FOR 
COMPENSATION  UNDER  THE 
FEDERAL  EMPLOYEES 
COMPENSATION  ACT,  AS  AMENDED 

1.  The  authority  citation  for  part  10  is 
revised  to  read  as  follows: 

Authority:  5  U.S.C.  301;  Reorganization 
Plan  No.  6  of  19S0. 15  FR  3174.  64  Stat.  1263: 
5  U.S.Q  8149:  Secretary's  Order  5-96. 62  FR 
107. 

2.  Section  10.12  is  revised  to  read  as 
follows: 

*-?•??-  ^'?**°"?^  rsliiM.  mepecMon  and 
oopyInQ  ol  recofda. 

(a)  All  records  relating  to  claims  for 
benefits  filed  under  the  Act,  including 
any  copies  of  such  records  maintained 
by  an  employing  agency,  are  covered  by 
the  government-wide  Privacy  Act 
system  of  records  entitled  DOL/GOVT- 
1  (Office  of  Workers'  Compensation 
Programs,  Federal  Employees' 
Compensation  Act  File).  This  system  of 
records  is  maintained  by  and  under  the 
control  of  the  Office,  and,  as  such,  all 
records  covered  by  DOL/GOVT-1  are 


official  records  of  the  Office.  The 
protection,  release,  inspection  and 
copying  of  records  covered  by  DOL/ 
GOVT-1  shall  be  accompUshed  in 
accordance  with  the  rules,  guidelines 
and  provisions  of  this  part,  as  well  as 
those  contained  in  29  CFR  parts  70  and 
71.  and  with  the  notice  of  the  system  of 
records  and  routine  uses  published  in 
the  Federal  Register.  All  (|uestions 
relating  to  acc^s/disclosure,  and/or 
amendment  of  FECA  records 
maintained  by  the  Office  or  the 
emplojring  agency,  are  to  be  resolved  in 
accordance  with  this  section. 

(b)  (1)  While  an  employing  agency 
may  establish  procedures  that  an 
injiu«d  employee  or  beneficiary  should 
follow  in  requesting  access  to 
documents  it  maintains,  any  decision 
issued  in  response  to  such  a  request 
must  comply  with  the  rules  and 
regulations  of  the  Department  of  Labor 
which  govern  all  other  aspects  of 
safeguarding  these  records. 

(2)  No  emplo)ring  agency  has  the 
authority  to  issue  determinations  with 
respect  to  requests  for  the  correction  or 
amendment  of  records  contained  in  or 
covered  by  DOUGOVT-1.  That 
authority  is  within  the  exclusive  control 
of  the  Office.  Thus,  any  request  for 
correction  or  amendment  received  by  an 
employing  agency  must  be  referred  to 
the  Office  for  review  and  decision. 

(3)  Any  administrative  appeal  taken 
from  a  denial  issued  by  the  employing 
agency  or  the  Office  shall  be  filed  with 
the  Solicitor  of  Labor  in  accordance 
with  29  CFR  71.7  and  71.9. 

Signed  at  Washington,  DC,  this  15th  day  of 
October.  1998. 

Bernard  E.  Anoefson* 

Assistant  Secntaiyfor  Employment 
Standards. 

T.  Michad  Karr. 

Deputy  Assistant  Secretary  for  Workers' 
Compensation  Programs. 

(FR  Doc  98-28211  Filed  10-21-98:  8:45  am] 
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Thursday 
October  22,  1998 


Part  V 

Department  of 
Education    

34  CFR  Part  668 

Student  Assistance  General  Provisions; 

Final  Rule 
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DEPARfTMENT  Of  EDUCAHON 

34CFIIPwtM8 
nN1S40-ACtt 

Student 


Qeneral  Piovleioiie 

AQENCV:  Office  of  Postsecondary 
Education.  Department  of  Education. 
ACTION:  Final  regulations. 

tUMMARV:  The  Secretary  amends  the 
Student  Assistance  General  Provisions 
regulations,  to  permit  a  school  to  appeal 
its  Direct  Loan  Program  cohort  rate  or 
weighted  average  cohort  rate  on  the 
basis  of  improper  servicing  or  collection 
of  the  Direct  Loans  included  in  that  rate. 
The  Secretary  also  clarifies  when  a 
school's  rate  is  considered  final. 
CFFECnvc  DATE:  These  regulations  take 
effect  on  July  1. 1999. 
FOR  FURTHER  MFORMATION  OONTACT: 
Kenneth  Smith,  U.S.  Department  of 
Education.  600  Independence  Avenue, 
SW..  ROB-3,  Room  3045.  Washington, 
DC  20202-5447.  Telephone:  (202)  708- 
8242.  Individuals  who  use  a 
telecommunications  device  for  the  deaf 
•  (TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877-8339 
between  8  a.m.  and  8  p.m..  Eastern  time. 
Monday  throu^  Friday. 

Individuals  with  disabilities  may 
obtain  this  document  in  an  alternate 
format  (e.g..  Braille,  large  print, 
audiotape,  or  computer  diskette)  on 
request  to  the  contact  person  listed  in 
the  preceding  paragraph. 
8UPn.EMCNTARY  MFORMATION:  On  July 
13, 1998,  the  Secretary  published  a 
notice  of  proposed  rulmnaking  (NPRM) 
for  the  Student  Assistance  General 
Provisions  regulations  in  the  Federal 
Rmdster  (63  FR  37714). 

The  NPRM  included  a  discussion  of 
the  major  issues  surroimding  the 
proposed  changes  that  wilJ  not  be 
repeated  here.  The  following  list 
provides  summaries  of  the  changes  and 
identifies  the  pages  of  the  preamble  to 
the  NPRM  on  which  a  disoission  of  the 
issues  can  be  found: 

Section  668.17(h)    Loan  Servicing 
Appeals 

The  Secretary  proposed  to  allow  a 
school  to  challenge  its  Direct  Loan 
Program  cohort  rate  or  weighted  average 
cohort  rate  on  the  basis  of  the  improper 
servicing  or  collection  of  the  Direct 
Loans  included  in  the  calculation  of  the 
rate.  (63  FR  37714) 

Section  666. 1 7(i)    Finality  of  a  School's 
Rate 

The  Secretary  proposed  that  once  the 
Secretary  Initiates  a  proposed 
limitation,  suspension,  or  termination 
(LSAT)  action  under  §  668.17(a)(2). 


based  on  the  school's  rale,  die  school 
may  not  chaUenaa  that  rale. 

Ine  Higher  Etnicatian  Amendments 
of  1998  (Pub.  L.  105-244.  anected 
October  7. 199^  (the  Amendments) 
make  changes  that  affect  the  calculation 
of  Direct  Loan  Program  and  weighted 
average  cohort  rates.  Regulatioae 
implementing  the  requirenmnts 
contained  in  the  Amendments  will  be 
drafted  through  the  process  provided  in 
that  statute.  Tlie  Seoetary  has 
determined  that  these  final  regulations 
are  not  subject  to  the  implementation 
process  provided  in  the  Amendments. 

These  final  regulations  contain 
changes  from  the  NPRM.  These  changes 
are  fudly  explained  in  the  Analysis  of 
Comments  and  Changes  that  fciUows. 

Analysis  offinmmenta  and  rhanpi^ 

In  response  to  the  Secretaiy's 
invitation  in  the  NPRM.  eight  parties 
submitted  comments  on  the  proposed 
regulations.  An  analyus  of  the 
comments  and  of  the  changes  in  the 
regulations  since  publication  of  the 
NPRM  follows. 

Major  issues  are  grouped  according  to 
subject,  widi  appropriate  sections  of  the 
regulations  referenced  in  parentheses. 
Technical  and  other  minor  changes 
and  suggested  changes  the  SecreiBry  is 
not  legally  authorized  to  make  under  the 
applicable  statutory  authority — 
generally  are  not  addressed. 

General 

Comments:  All  of  the  commentere 
supported  the  Secretary's  proposal  of  a 
process  for  schools  to  challenge  their 
Direct  Loan  Program  cohort  rates  or 
weighted  average  cohort  rates  on  the 
basis  of  allegations  of  the  improper 
servicing  or  collection  of  the  Direct 
Loans  iiKzluded  in  the  rates.  The 
commenten  said  they  appreciated  the 
Secretary's  effort  to  make  provisions  of 
the  Fedml  Family  Education  Loan 
(FFEL)  Program  and  the  Direct  Loan 
Program  more  equal  in  this  area.  Two 
commecters  also  specifically  noted  their 
support  of  the  Secretary's  clarification 
of  when  a  rate  is  considered  final,  at 
§  668.1 7(i).  agreeing  that  the  provision 
would  assist  in  addressing  unnecessary 
delays. 

Discussion:  The  Secretary  appreciates 
the  commenters'  support. 

Changes:  None. 

Effective  Dates  for  FY  1 996  Appeals 
(Preamble) 

Comments:  The  preamble  to  the 
NPRM  (63  FR  37715)  stated  that  the 
Secretary  intends  to  aUow  a  school  to 
appeal  its  official  Direct  Loan  Program 
cohort  rate  or  weighted  average  cohort 
rate  fior  fiscal  year  (FY)  1996  on  the 
basis  of  the  improper  servicing  or 


collection  of  the  Direct  Loans  included 
in  the  rate  as  de&uhed  loans.  Two 
commenten  adwd  for  clarification  of 
this  statement  and  requested 
information  about  the  efiiactive  date,  the 
ending  date,  and  whether  the  provision 
is  retroactive.  One  commenter  reasooed 
that  this  information  is  needed  because 
schools  participating  in  the  Direct  Loan 
Program  were  not  given  the  opportunity 
to  respond  to  draft  cohort  nAe  data. 

Discuss/on:  The  Secretary  will  allow 
schools  to  appeal  rates  based  on  the 
improper  servicing  or  collection  of 
Direct  Loans  when  the  schools  are 
notified  of  their  FY  1996  official  rates, 
later  this  year.  Appeals  on  this  basis 
will  be  made  using  the  timelines  and 
requirements  published  in  these 
regulations.  The  provisions  in  these 
r^ulations  also  apply  to  a  school's 
ability  to  appeal  previous  rates  on  this 
basis.  A  school  may  cnly  appeal  its  FY 
1994  or  FY  1995  rate  based  on  the 
improper  servicing  or  collection  of 
Direct  Loans  if  the  school  is  subject  to 
loss  of  participation  due  in  part  to  ito  FY 
1994  or  FY  1995  rate. 

One  commenter  argued  that 
"effective"  and  "endLig"  dates  should 
be  provided  because  schools 
participating  in  the  Direct  Loan  Program 
have  not  been  given  the  opportimity  to 
respond  to  draft  data.  This  comment, 
however,  is  based  on  a  . 
misunderstanding  of  the  draft  data 
review  process,  llie  draft  data  review 
process  allows  sdiools  to  review  the 
data  on  which  the  rate  is  based:  it  does 
not  apply  to  allegations  of  improper 
servicing  or  collection.  Those 
allegations  can  only  be  raised  during  the 
appeal  after  the  final  rates  are  issued, 
llie  draft  data  review  process  is 
essentially  the  same  for  a  Direct  Loan 
Program  loen  as  it  is  for  an  FFEL 
Program  loan. 

Changes:  None. 

Use  of  "Shall"  and  "Musi" 
(§  668.1 7(hX3XiiiMB)) 

Comments:  Two  commenters  noted 
that  the  use  of  the  words  "shall"  and 
"must"  appean  to  be  inconsistent  when 
provisions  for  the  FFEL  Propvm 
(§668.17(h)(3)(ii)(B))  are  compared  with 
those  for  the  IKrect  Loan  Pro-am 
(§  668.1 7(h)(3)(iu)(B)).  For  example, 
regulations  governing  the  FFEL  Program 
state  that  "the  guaranty  agency  shaU 
provide"  or  "the  guaranty  agency  must 
provide."  while  regulations  for  the 
Direct  Loan  Program  state  only  that  "the 
Secretary  provides."  The  commenten 
asked  that  the  language  be  identical  in 
order  to  eliminate  misinterpretations 
and  to  promote  parity. 
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Discussion:  The  difference  in 
regulatory  language  is  a  necessary 
reflection  of  the  (Ufference  in  the 
purpose  of  the  regidations,  and  it  is 
consistent  with  language  used  in  other 
regulations.  In  the  FFEL  Program 
regulations,  the  Secretary  is  regulating 
the  activities  of  guaranty  agencies:  in 
the  Direct  Loan  requirementa.  the 
Secretary  is  providing  notice  of 
demutmental  procedures. 

Changes:  No  change  is  made  in 
response  to  the  commenten'  request. 
However,  to  correct  an  inconsistency  in 
the  regulatory  language,  the  last 
sentence  of  §  668.17(h)(3)(iU)(B)(6)  was 
changed  from  "the  Secretary  shall 
notify"  to  "the  Secretary  notifies." 

Selection  of  Representative  Sample 
(§668.17(hX3HmXB)) 

Comments:  One  commenter  on  behalf 
of  a  school  stated  that  a  school  is 
capable  of  identifying  studenta  who 
have  experienced  loan  servicing 
problems,  and  the  commenter  wanted  to 
ensure  that  those  students  would  be 
included  in  a  school's  representative 
sample.  The  commenter  asked  that  a 
school  be  allowed  to  supply  a  list  of 
those  studenta  for  inclusion  in  the 
remesentative  sample. 

Discussion:  The  manner  in  which  a 
representative  sample  is  determined  is 
described  in  §668.17(h)(3)(ii)(B)  for 
FFEL  Program  loans  and  in 
$  668.17(h)(3)(iii)(B)  for  Direct  Loan 
Program  loans.  A  reproaontative  sample 
is  not  intended  to  identify  each 
individual  improperly  serviced  loan 
included  in  the  calculation  of  the 
school's  rate.  Instead,  it  is  used  to 
calculate  a  reliable  estimate  of  the 
number  of  improperly  serviced  loans 
included  in  the  school's  rate.  This 
estimate  cannot  be  valid  if  it  includes 
pre-selected  loans. 

Changes:  None. 

Documentation  of  Criteria 
(§§668.17(hX3XuiXB)and 
668.17(hX3Xviu)) 

Comments:  One  commenter  stated 
that,  since  the  Secretary  does  not 
regulate  the  Department's  procedures 
for  servicing  Direct  Loans,  a  school 
cannot  know  whether  it  has  received 
oomplet^oan  servicing  and  collecticm 
rectuds.  The  romm**"*"^  recommended 
that  the  requirementa  for  loan  servicing 
records  in  the  Direct  Loan  Program  be 
the  same  as  those  for  a  guaranty 
agency's  records  in  the  FFEL  Program  at 
§682.414(a)(l)(U).  Further,  the 
commenter  believed  that  procedures 
outlined  in  the  FY  1995  Official  Cohort 
De&ult  Rate  Guide  (Guide)  require  a 
proportional  reduction  of  a  rate  if 
records  are  incomplete,  illegible,  or 


missing,  and  that  a  school  cannot  know 
whether  this  reduction  is  appropriate  if 
it  is  not  able  to  detmmine  whether 
complete  records  have  been  provided. 
Another  commenter  asked  the  Secretary 
to  clarify  that  a  loan  servicing  error  is 
considered  to  have  occurred  when  the 
Direct  Loan  Servicer  is  unable  to 
provide  complete  and  legible  loan 
servicing  records. 

Discussion-,  The  first  commenter  is 
correct  that  the  Secretary  generally  does 
not  regulate  the  Department's  own 
procedures  for  servicing  Direct  Loans. 
As  explained  in  the  preamble  for  final 
regulations  for  the  Direct  Loan  Program 
published  in  the  Federal  Register  on 
December  1. 1994  (59  FR  61664).  die 
Secretary  is  not  required  to  issue 
regulations  that  control  internal  agency 
processes  but  do  not  affect  the 
substantive  or  procedural  righta  of 
program  partidpanto  (59  FR  61667).  For 
this  reason,  the  Secretary  does  not  agree 
that  it  is  appropriate  to  issue  regulati<ms 
to  govern  the  loan  servicing  and 
collection  procedures  of  the  Direct  Loan 
Program.  The  Secretary  further  notes 
that  §  668.17(h).  rather  than 
$682.414(a)(l)(ii).  determines  what 
constitutes  a  complete  loan  servicing 
and  collection  record  for  purposes  of  an 
appeal  under  §  668.17(h). 

As  noted  in  the  "Direct  Loan  School 
Guide."  the  Direct  Loan  Servicer 
performs  collection  activities  similar  to 
those  performed  by  lendera  in  the  FFEL 
Program.  Tnimfr  as  those  activities 
relate  to  the  servicing  and  collection 
criteria  included  in  §  668.17(h)(3)(viii). 
the  procedures  of  the  Direct  Loan 
Servicer  are  generally  equivalent  to  the 
corresponding  procedures  for  an  FFEL 
lender.  TherelDre.  the  same  type  of 
record  information  needed  to  determine 
whether  an  FFEL  Program  loan  is 
considered  to  be  improperiy  serviced  or 
coUected  under  §  668.17(hX3)(viii)  is 
needed  to  determine  whether  a  Direct 
Loan  Program  loan  is  considered  to  be 
improperly  serviced  or  collected.  In 
order  to  further  clarify  these 
requirementa  for  the  Direct  Loan 
Program,  the  criteria  for  determining 
whether  a  loan  has  been  improperly 
serviced  w  coUected  have  been  revised 
to  separate  the  requirementa  for  the 
FFEL  Program  frtun  those  for  the  Uiect 
Loan  Program  and  to  include  additional 
guidance. 

Also,  the  commenten  are  not  oonect 
in  stating  that  »ni««ing  or  illegible 
records  are  automatii^y  considered  to 
be  loan  servicing  ernm.  The  Guide  (mly 
outlines  a  procedure  for  schools  to  use 
when  documenting  a  guaranty  agency's 
failure  to  comply  %idth  a  request  to 
suppfy  a  requfred  missing  record  or  to 
replace  an  illegible  reocwd.  The  same 


procedure  is  appropriate  fcv  a  sdiool's 
documentation  of  a  similar  request  to 
the  Direct  Loan  Servicer. 

Changes:  Section  668.17(h)(3)(viii)  is 
revised  to  clarify  the  criteria  used  to 
determine  whedier  a  Direct  Loan  has 
be«i  improperly  serviced  or  collected. 

Comments:  One  commenter  asked  for 
clarification  of  the  requiranenta  for 
documenting  skip  tracing  in  the  Direct 
Loan  Program,  because  the  Department's 
procedures  for  servicing  Direct  Loans 
are  not  provided  in  regulations.  The 
commenter  asserted  that,  without  this 
clarificatiaa,  a  school  cannot  verify  that 
there  is  adequate  documentation  to 
determine  whether  skip  tracing,  if 
required,  was  performed  in  aocordanoe 
with  the  Direct  Loan  Servicer's  ccmtract 
Hie  commenter  recommended  that  die 
requirementa  fior  documenting  skip 
tracing  in  the  Direct  Loan  Program  be 
the  same  as  those  for  the  FFEL  Program, 
at  §  682.411(g). 

Discussion:  Sectim  668.17(hX3Xviii) 
has  lieen  revised  to  clarify  the  criterion 
for  skip  tracing  that  is  used  in 
determining  whether  a  Direct  Loan  was 
imimqperly  serviced  or  collected. 
Additional  infbrmaticm  about  the  skip 
tracing  criterion  fat  the  Direct  Loan 
Program  will  be  provided  in  the  same 
part  of  the  Guide  that  provides  similar 
informatian  for  the  FFEL  Program. 
Ahhou^  the  FY  1906  Guide  contains 
instructiatis  for  the  FFEL  Program  only, 
these  instructi<ms  may  be  used  far  the 
Direct  Loan  Program  as  «velL  The 
referanoes  to  a  "lender"  in  thrt  part  of 
the  Guide  should  be  understood  to  refer 
to  the  Direct  Loan  Servicer. 

The  guidance  included  in  these 
regulations  and  the  Guide  provides 
schools  with  the  infonnaticm  needed  to 
determine  if  the  skip  tracing 
requirement  was  met  Undco'  the 
regulations,  the  skip  tracing  criterion 
looks  only  at  wbedier  skip  tracing  has 
been  performed  and  does  not  evaluate 
riming  or  other  procedural  requiranenta 
related  to  skip  tracing,  and  it  is  not 
govonsd  by  §  682.411(g). 

Chaises.-  Section  668.17(hX3Kviii)  is 
revised  to  clarify  the  criteria  used  to 
determine  whether  a  Direct  Loan  has 
been  improperly  serviced  or  coUected. 

Additional  Criteria  (§  668.17(hX3XviU)) 

Carunents:  One  commenter  provided 
exanqiles  of  loan  servicing  problems 
that  the  oammaiter  believes  should  Iw 
considered  improper  loan  servicing  or 
ooUection  under  S668.17(hX3XTiu):  (D 
Maintaining  inaccurate  addresses  and 
telephone  numbos:  (2)  fiuling  to  apply 
defumenta  and  fioffaearances  to  accounta 
aocunteI]r.  (3)  fiailing  to  (uovide 
accurate,  conmrrfiensive  infonnation 
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•bout  a  boiTOwer's  delinquency  status 
on  multiple  accounts  to  a  school;  and 
(4)  Cailing  to  maintain  the  most  recant 
infcHination  on  accounts  supplied  by  the 
school. 

Discussion:  In  proposing  these 
regulations,  it  was  not  the  Secretary's 
intent  to  expand  the  criteria  used  to 
determine  whether  a  loan  is  considered 
to  have  been  improperly  serviced  or 
collected.  None  of  me  examples  listed 
by  the  commenter  are  considered 
improper  loan  servicing  or  collection  of 
an  FFEL  Program  loan  under 
S668.17(h)(3)(viii)  of  the  previous 
legulatioos.  and  none  of  these 
circumstances  would  be  considered 
improper  loan  servicing  under  these 
regulations.  The  only  criteria  used  to 
determine  whether  an  FFEL  or  Direct 
Loan  program  loan  has  been  improperly 
servioNi  or  collected  for  purpoaes  of  an 
appeal  of  a  rate  under  §  668.17(h)  are 
those  listed  at  S668.17(h)(3Mviii). 

Chai^ges:  None. 

Coaunents:  Two  commenters  asked 
that  the  criteria  for  improper  loan 
servicing  or  collection  be  expanded  to 
include  an  additional  criterion  for  a 
Direct  Loan  Program  loan.  The  proposed 
new  criterion  would  correspond  to  the 
criterion  for  an  FFEL  Program  cohort 
default  rate  appeal  concmiing  a  lender's 
submission  of  a  request  for  pradaims 
assistance  to  the  guaranty  agency,  at 
§668.17(h)(3)(viii)(A)(2)  of  these 
regulations.  Both  commenters 
recommended  that  the  timely 
notification  to  schools  of  a  borrower's 
delinquency  be  used  as  this  additional 
criterion  for  Direct  Loans,  reasoning  that 
this  notification  would  be  extremely 
useful  to  schools  in  working  with 
borrowers  to  avoid  default.  One 
commenter  argued  that  adding  this 
criterion  would  provide  an  appropriate 
parallel  to  the  preclaims  notification 
process  for  the  FFEL  Program.  The  other 
commenter.  noting  that  there  was  no 
equivalent  for  the  FFEL  Program's 
preclaims  process  in  the  Direct  Loan 
Program,  asked  that  the  criterion  be 
added  in  order  to  maintain  an 
equivalent  number  of  criteria  in  the  two 

firograms.  and  thus  a  more  equivalent 
evel  of  assurance  that  loan  servicing 
and  collection  have  been  conducted 
properly. 

Discussion:  The  purpose  of  preclaims 
assistance  in  the  FFEL  Program  is  to 
require  a  guaranty  agency  to  assist  a 
lender  in  collecting  aa  a  loan  before  the 
loan  goes  into  default.  There  is  no 
parallel  for  this  activity  in  the  Direct 
Loan  Program  because  the  Department's 
Direct  Loan  Servicer  performs  all  of  the 
collection  activities  on  a  Direct  Loan. 

In  the  FFEL  I^rogram,  a  guaranty 
agency  is  required  to  notify  schools  of 


preclaims  requests  when  the  schools 
request  that  notification 
(§682.404(a)(S)).  but  there  is  no 
requirement  that  all  sdiools  be  notified 
at  the  time  that  a  preclaims  request  is 
filed.  The  Direct  Loan  Servicer  currently 
makes  monthly  reports  available  to  a 
school  concerning  the  delinquency  of 
borrowers  who  attended  the  school. 
These  reports  may  be  used  by  schools  to 
contact  borrowers  and  to  assist  in 
reducing  the  schools'  rates,  but  schools 
are  not  nruind  to  receive  or  use  the 
reports.  Accepting  the  commenters' 
recommended  criterion  and  reqiiiring 
receipt  of  these  reports  by  Direct  Loan 
schools  would  place  an  additional 
burden  on  Direct  Loan  schools  and 
would  create  dissimilar  requirements  in 
the  FFEL  and  Direct  Loan  programs. 
Changes:  None. 

ExecotiTs  Ordarliae* 

These  final  regulations  have  been 
reviewed  in  accordance  with  Executive 
Order  12866.  Under  the  terms  of  the 
order,  the  Secretary  has  assessed  the 
potential  costs  and  benefits  of  this 
regulatory  action. 

The  potential  costs  associated  with 
the  final  regulations  are  thoae  resulting 
from  statutory  requirements  and  thoae 
determined  by  the  Secretary  as 
necessary  for  administeringthese 
programs  efEsctively  and  efficiently. 
Buidens  spedfically  associated  with 
infonnation  collection  requirements,  if 
any,  were  identified  and  explained  in 
the  preamble  to  the  NPRM. 

In  assessing  the  potential  costs  and 
benefits — both  quantitative  and 

aualitative— of  these  final  regulations, 
le  Secretary  has  determined  that  the 
benefits  of  the  regulations  justify  the 
costs. 

The  Secretary  has  also  determined 
that  this  regulatory  action  does  not 
unduly  interfere  with  State,  local,  and 
tribal  governments  in  the  exercise  of 
their  governmental  functions. 

The  potential  costs  and  benefits  of 
these  final  regulations  were  discussed  in 
the  preamble  to  the  NPRM  (63  FR 
37714). 

Papanrark  Rednctioa  Act  of  IMS 

Under  the  Paperworii  Reduction  Act 
of  1995.  no  persons  are  required  to 
respond  to  a  collection  of  information 
unless  it  displays  a  valid  0MB  control 
number.  The  valid  OMB  control  number 
assigned  to  the  collection  of  information 
in  these  final  regulations  is  displayed  at 
the  end  of  the  afiected  section  of  the 
regulations. 

Interjovenunental  Review 

The  Federal  Supplemental 
Educational  Opportunity  Grant  Program 


and  the  State  Student  Incentive  Grant 
Program  are  subject  to  the  requirements 
of  Executive  Order  12372  and  the 
regulations  in  34  C3ni  part  79.  TIm   » 
ol^ective  of  the  Executive  order  is  to 
foster  an  intergovernmental  partnership 
and  a  strengthened  federalism  by 
relying  on  processes  developed  by  State 
and  local  governments  for  coordination 
and  review  of  proposed  Federal 
financial  assistance. 

In  accordance  with  this  order,  this 
document  is  intended  to  provide  early 
notification  of  the  Department's  specific 
plans  and  actions  for  these  programs. 

The  Federal  Family  Education  Loan. 
Federal  Supplemental  Loans  for 
Students.  Federal  Work-Study.  Federal 
Peridns  Loan.  Fedmal  Pell  Grant. 
Income  Caotingent  Loan,  and  William 
D.  Ford  Federal  Direct  Loan  programs 
are  not  subject  to  the  requirements  of 
Executive  Order  12372  and  the 
regulations  in  34  CFR  part  79. 

AssiBSMBBt  of  EdacaH— al  lapact 

In  the  NPRM.  the  Secretary  requested 
comments  oo  vdiether  the  proposed 
regulations  would  require  transmission 
of  information  that  is  being  gathered  by 
or  is  available  from  any  other  agency  or 
authority  of  the  United  States. 

Based  on  the  responses  to  the  NPRM 
and  (m  its  own  review,  the  Department 
has  determined  that  the  regulations  in 
this  document  do  not  require 
transmission  of  information  that  is  being 
gathered  by  or  is  available  from  any 
other  agency  or  authority  of  the  United 
SUtes. 

Electronic  Access  to  This  DocuiBent 

Anyone  may  view  this  document,  as 
well  as  other  Department  of  Education 
documents  published  in  the  Federal 
Register,  in  text  w  portable  dociunent 
format  (pdf)  on  the  World  Wide  Web  at 
the  following  sites: 
httpV/ifiBp.ed.gov/csb_html/ 

fedlreg.htm 
http://gcs.ed.gov/fedreg.htm 
http-7/www.ed.gov/news.html 
To  use  the  pdf  you  must  have  the  Adobe 
Acrobat  Reader  Program  with  Search, 
which  is  available  free  at  either  of  the 
second  and  third  of  the  previously  listed 
sites.  If  you  have  questions  about  using 
the  pdf.  call  the  U.S.  Government 
Printing  Office  toll  free  at  1-888-293- 
6498. 

Anyone  may  also  view  these 
documents  in  text  copy  only  on  an 
electronic  bulletin  board  of  the 
Department.  Telephone:  (202)  219-1511 
or.  toll  free.  1-800-222-4922.  The 
documents  are  located  under  Option 
G — Files/ Announcements,  Bulletins  and 
Press  Releases. 
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NelK  The  oiBcial  vanioo  of  this  doconwnt 
is  the  documnat  published  in  the  I 


LisI  of  Snb^MzIs  in  34  CFR  Part  Mt 

Administrative  practice  and 
procedure.  Colleges  and  universities. 
Consumer  protection.  Education,  Grant 
programs-education.  Loan  programs- 
education.  Reporting  and  recordkeeping 
requirements.  Student  aid,  Vocatiooal 
education. 

Dated:  October  19, 1998. 
■kkardW.lilsjr, 
SecTBlaiy  of  Education. 
(Catalog  of  Fadoral  Doraestk  Assistanoa 
Numbos:  84.007:  Federal  Supplemental 
Educational  Opportuaity  Gnat  Program; 
84.032:  Fadaral  Family  Edncatfam  Loan 
Prognm;  844132:  Federal  PLUS  Prognm; 
84.032:  FsdHal  Supplsmental  Loans  for 
StudniU  Pragnaa:  84.039:  Fadar^  Work- 
Study  Ptogntoi  84.038:  Fedacal  PsUns  Loan 
Program:  84.083:  Federal  PeU  Gnnt  Program; 
•4.089:  State  Studaat  locmtiva  Giant 
Propam:  84.228:  bicsnia  ConringBnt  Loan 
Pro^aiB:  and  84.288:  William  D.  Ford 
Federal  Diract  Loan  PiDgram) 

The  Secretary  amends  part  668  of  title 
34  of  the  Code  of  Federal  Regulations  as 
follows: 

PART  eeS-STUDENT  A88MTANCE 
QENERAL  PROVmONS 

1.  The  authority  citation  for  part  668 
continues  to  read  as  follows: 

AadMrily:  20  U.S.C  1085. 1088. 1091, 
1092. 1004. 1000c  and  1141,  unless 
odiarwiaa  noted. 

2.  Secdon  668.17  is  amended  by 
revising  the  heeding,  paragraph  (h).  and 
paragraph  (i)  and  by  repubUdiing  the 
OtAB  control  number  following  me 
section  to  read  as  follows: 


LIT 


(h)  Appeal  based  mi  allegations  of 
improper  loan  serricing  or  collection — 
(1)  Genefal.  An  institutiafi  that  is 
subject  to  loss  of  participation  in  the 
FFEL  Program  or  the  Direct  Loan 
Program  imder  paragraph  (a)(3).  (bXD. 
or  (b)(2)  of  this  section  or  that  has  been 
notified  by  the  Secretary  that  iu  FFEL 
Program  oshort  default  rale.  Direct  Loan 
Program  cohort  rate,  or  vrei^ted 
average  cohort  rate  equals  or  exceeds  20 
percent  f(V  tlM  most  recent  year  for 
which  data  are  available  may  include  in 
its  appeal  of  that  loes  or  rate  a  chalhmge 
based  on  allegatirais  of  improper  loan 
servicing  or  collection.  This  aiaUoage 
may  be  raised  in  addition  to  othm 
challenges  permitted  under  this  section. 

(2)  Standard  of  review,  (i)  An  appeal 
btted  on  allegations  of  improper  loan 
servicing  a  collection  must  be 


submitted  to  the  Secretary  in 
accordance  with  the  requirements  of 
this  paragraph. 

(ii)  The  Secretary  excludes  any  loans 
from  the  FFEL  ProgranvcohcHt  de&ult 
rate.  Direct  Loan  Program  cohnt  rate,  or 
weighted  avenge  cohort  rate  calculation 
that,  due  to  improper  servicing  or 
collection,  would,  as  demonstrated  by 
the  evidence  mbmitted  in  support  of  the 
institution's  timely  appeal  to  the 
Secretary,  result  in  an  inaccurate  or 
incomplete  calculatitm  of  that  rate. 

(iii)  For  the  puipoees  of  paragraph  (h) 
of  this  section,  a  Direct  Loan  tint  has 
been  included  in  a  Direct  Loen  Program 
cohort  rate,  under  paragraph  (eKlXii)  of 
this  section,  or  a  wreigfated  average 
cohort  rate,  under  paragraph  (0(1  Xti)  of 
this  section,  because  it  has  been  in 
repayment  under  the  income  contingent 
repayment  plan.fer  270  days,  with 
scheduled  peyments  that  are  less  than 
$15  per  month  and  with  thoae  payments 
resulting  in  negMive  amortization,  is  not 
ccmsidered  to  have  been  included  in 
that  rate  as  a  defsulted  loen.  An 
institution's  appeal  under  this 
parcigrqih  does  not  afisct  the  inclusion 
of  thme  loans  in  an  institution's  rate. 

(3)  Procedures.  The  following    

procedures  apply  to  appeals  from  FFEL 
Program  cohort  default  rates.  Direct 
Loan  Program  cohort  rates,  and 
weighted  average  cohort  rates  issued  by 
the  Secretary: 

(i)  Notice  of  rate.  Upon  receiving 
notice  from  the  Secretary  that  the 
institution's  FFEL  Program  cohort 
default  rate.  Direct  Loan  Program  coh«l 
rate,  or  wrei^ted  average  cohort  rate 
exceeds  the  thresholds  specified  in 
paragraph  (aM3),  (bXD.  or  (bK2)  of  this 
section  or  that  its  most  recent  rate 
equals  or  exceeds  20  percent,  the 
institution  may  appeal  the  caloilation  of 
that  rate  baaed  on  allegations  of 
improper  loan  aervidng  ot  collection. 
The  Secretary's  notice  includes  a  list  of 
all  IxKTOwers  included  in  the 
calculation  of  the  institution's  rate. 

(ii)  Appeals  for  FFEL  Program  loans. 
(A)  "To  initiate  an  appeal  under  this 
paragraph  for  FFEL  Program  loans 
included  in  the  institution's  rate,  the 
institution  must  notify,  in  writing,  the 
Secretary  and  each  guaranty  agency  that 
guaranteed  loots  included  in  the 
institution's  FFEL  Prognm  cohort 
default  rate  or  wmghted  average  cohort 
rate  that  it  is  iqipe^ing  the  calculation 
of  that  rate.  The  notification  must  be 
received  by  the  guaranty  agency  and  the 
Secrstaiy  within  10  woridng  days  of  the 
date  the  institutiai  received  the 
Secretary's  notification.  The 
institution's  notification  to  the  guaranty 
agency  must  include  a  o^y  of  the  list 


of  students  provided  by  the  Secretary  to 
the  institution. 

(B)  Within  IS  wroridng  days  of 
receiving  the  notification  from  an 
institution  subject  to  loes  of 
participation  in  the  FFEL  or  Direct  Loan 
programs  under  paragra{A  (aX3).  (bXl). 
or  (bX2)  of  this  section,  or  within  30 
calendar  days  of  receiving  that 
notification  from  any  other  institutirai 
that  may  file  a  challenge  to  its  FFEL 
Program  cohort  default  rats  or  vreighted 
average  cohort  rate  under  this 
para9^>h.  the  guaranty  agency  shall 
provide  the  institutkm  with  a 
lepteeeutative  aample  of  the  loen 
servicing  and  collection  records  relating 
to  bonowers  whose  loans  were 
guaiantood  by  the  guaranty  agency  and 
that  were  included  as  defaulted  loans  in 
the  r»lr?nlaHnm  of  the  instituticm's  rate. 
For  purpoees  of  this  section,  when  used 
for  FFEL  Program  loans,  die  term  "loan 
aervicing  and  collection  records"  refsn 
onfy  to  the  records  submitted  by  the 
lender  to  the  guaranty  agency  to  suppc»t 
the  lender's  submission  of  a  defauh 
Maim  mnA  included  in  the  claim  file,  in 
aekcting  the  lepreaentetive  aample  of 
reooids.  the  guaranty  agency  shall  uae 
the  following  proceduies: 

(1)  The  guaranty  agency  shall  identify 
in  social  aecurity  number  order  all  loans 
guaranteed  by  the  guaranty  agency  and 
included  as  defsultod  loans  in  the 
calculation  of  the  FFEL  Program  cohort 
defiauh  rate  or  weighted  average  cohort 
rate  that  is  being  diallenged  fay  the 
institution. 

(2)  From  the  population  of  loans 
identified  by  the  guaranty  agency,  the 
guaranty  agency  shall  identify  a  sample 
(tf  the  loans.  The  sample  must  be  of  a 
size  audi  tibat  the  universe  estimate 
derived  from  the  semple  is  aooeptsble  st 
a  95  percent  canfidesHDe  level  with  a 
plus  or  minus  5  percent  confidence 
intervaL  The  aampling  procedure  must 
resuh  in  a  determination  of  the  number 
of  FFEL  Program  loans  that  should  bs 
excluded  from  the  calculation  of  the 
FFEL  Propam  cohort  default  rate  or 
weightMi  average  cohort  rate  under  this 
para^aph. 

(J)  The  guaranty  agency  shall  provide 
a  c<yy  of  iJl  servicing  and  ooMection 
records  relating  to  each  loan  in  the 
sample  to  the  institution  in  hard  copy 
fionnat  unless  the  guaranty  agancy  and 
inatituticm  sgree  that  all  or  aome  of  the 
records  may  be  provided  in  another 
foamaL 

(4)  The  guaranty  agency  may  charge 
tike  institution  a  reasonable  fse  for 
copying  and  providing  tiie  documante. 
not  to  exceed  $10  per  bonowar  file. 
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(5)  After  compiling  the  flervidng  and 
collection  reconls  for  the  loans  in  the 
sample,  the  guaranty  agency  shall  send 
the  records,  a  list  of  the  loans  included 
in  the  sample,  and  a  description  of  how 
the  sample  was  chosen  to  the 
institution.  The  guar^ty  agency  shall 
also  send  a  copy  of  the  Ust  of  the  loans 
included  in  the  sample,  listed  in  order 
by  social  security  number,  and  the 
description  of  how  the  sample  was 
chosen  to  the  Secretary  at  the  same  time 
the  material  is  sent  to  the  institution. 

(6)  If  the  guaranty  agency  charges  the 
institution  a  fee  for  copying  and 
providing  the  documents  imder 
paragraph  (h)(3)(ii)(B)(4)  of  this  section, 
the  guaranty  agency  is  not  required  to 
provide  the  documents  to  the  institution 
until  payment  is  received  by  the  agency. 
If  payment  of  a  iiae  is  required,  the 
guaranty  agency  shall  notify  the 
institution,  in  writing,  within  15 
nvorking  days  of  receipt  of  the 
institution's  request,  of  the  amount  of 
the  fise.  If  the  guaranty  agency  does  not 
receive  payment  of  the  fee  from  the 
institution  within  IS  working  days  of 
the  date  the  institution  receives  notice 
of  the  fee.  the  institution  shall  be 
considered  to  have  waived  its  right  to 
challenge  the  calculation  of  its  FFEL 
Program  cohort  defeult  rate  or  «veighted 
average  cohort  rate  based  on  allegations 
of  improper  loan  servicing  or  collection 
in  re^uti  to  the  loans  guaranteed  by  that 
guaranty  agency.  The  guaranty  agency 
shall  notify  the  institution  and  the 
Secretary,  in  writing,  that  the  institution 
has  feikid  to  pey  the  fee  and  has 
apparently  wraived  its  right  to  challenge 
the  calculation  of  its  rate  for  this 
purpose.  The  Secretary  determines  that 
an  institution  that  does  not  pay  the 
required  foe  to  the  guaranty  agency  has 
not  met  its  burden  of  proof  in  regard  to 
the  loans  insured  by  that  guaranty 
agency  unless  the  institution  proves  that 
the  agency's  conclusion  that  the 
institution  «vaived  its  appeal  is 
inconect. 

(iii)  Appeals  for  Dinct  Loan  Program 
loans.  (A)  To  initiate  an  appeal  tmder 
this  paragraph  for  Direct  Loans  included 
in  the  in^tutimi's  rate,  the  institution 
must  notify  the  Secretary,  in  writing, 
that  it  is  appealing  the  calculation  of  its 
Direct  Loan  Program  cohort  rate  or 
weighted  average  cohort  rate.  The 
notification  must  be  received  by  the 
Secretary  within  10  working  days  of  the 
date  the  institution  received  the 
Secretary's  notification. 

(B)  Within  15  working  days  of 
receiving  the  notification  from  an 
institution  subfect  to  loss  of 
participation  in  the  FFEL  or  Direct  Loan 
Prwram  under  paragraph  (aH3).  (b)(1). 
or  (bM2)  of  this  section,  or  within  30 


calendar  days  of  receiving  that 
notification  from  any  other  institution 
that  may  file  a  challenge  to  its  Direct 
Loan  Program  cohort  rate  or  weighted 
average  cohort  rate  under  this 
paragraph,  the  Secretary  provides  the 
institution  with  a  representative  sample 
of  the  loan  servicing  and  collection 
records  relating  to  borrowers  whose 
Direct  Loans  were  included  as  defaulted 
loans  in  the  calculation  of  the 
institution's  rate.  For  purposes  of  this 
section,  when  used  for  Direct  Loans,  the 
term  "loan  servicing  and  collection 
records"  refera  only  to  the  records 
maintained  by  the  Department's  Direct 
Loan  Servicer  with  respect  to  the 
servicing  and  collecting  of  delinquent 
loans  prior  to  the  default.  In  selecting 
the  representative  sample  of  records,  the 
Secretary  uses  the  following  procedures: 

(1)  The  Secretary  identifies  in  social 
security  number  order  all  Direct  Loans 
included  as  defaulted  loans  in  the 
calculation  of  the  Direct  Loan  Program 
cohort  rate  or  weighted  average  cohort 
rate  that  is  being  challenged  by  the 
institution. 

{2)  From  the  population  of  loans 
identified  by  the  Secretary,  the 
Secretary  identifies  a  sample  of  the 
loans.  The  sample  is  of  a  size  such  that 
the  universe  estimate  derived  from  the 
sample  is  acceptable  at  a  95  percent 
confidence  level  with  a  plus  or  minus 
5  percent  confidence  interval.  The 
sampling  procedure  must  result  in  a 
determination  of  the  number  of  Direct 
Loans  included  in  the  rate  as  defaulted 
loans  that  should  be  excluded  frt>m  the 
calculation  of  the  Direct  Loan  Program 
cohort  rate  or  weighted  average  cohort 
rate  under  this  paragraph. 

[3]  The  Secretary  provides  a  copy  of 
all  servicing  and  collection  records 
relating  to  each  loan  in  the  sample  to 
the  institution  in  hard  copy  format 
unless  the  Secretary  and  institution 
agree  that  all  or  some  of  the  records  may 
be  provided  in  another  format. 

(4)  The  Secretary  may  charge  the 
institution  a  reasonable  fee  for  copying 
and  providing  the  documents,  not  to 
exceed  $10  per  borrower  file. 

(5)  After  compiling  the  servicing  and 
collection  records  for  the  loans  in  the 
sample,  the  Secretary  sends  the  records, 
a  list  of  the  loans  included  in  the 
sample,  and  a  description  of  how  the 
sample  was  chosen  to  the  institution. 

{6}  If  the  Secretary  charges  the 
institution  a  fee  for  copying  and 
providing  the  documents  under 
paragraph  (h)(3)(iii)(B)(4)  of  this  section, 
the  Secretary  does  not  provide  the 
documents  to  the  institution  until 
payment  is  received  by  the  Secretary.  If 
payment  of  a  fee  is  required,  the 
Secretary  notifies  the  institution,  in 


writing,  within  15  working  days  of 
receipt  of  the  institution's  request,  of  the 
amount  of  the  fee.  If  the  Secretary  does 
not  receive  payment  of  the  fee  from  the 
institution  within  15  working  days  of 
the  date  the  institution  receives  notice 
of  the  fee.  the  institution  shall  be 
considered  to  have  waived  its  right  to 
challenge  the  calculation  of  its  Direct 
Loan  Program  cohort  rate  or  weighted 
average  cohort  rate  based  on  allegations 
of  impro(>er  loan  servicing  or  collection 
in  regard  to  the  Direct  Loans  included 
in  that  rate.  The  Secretary  notifies  the 
institution,  in  writing,  that  the 
institution  has  failed  to  pay  the  fee  and 
has  waived  its  right  to  challenge  the 
calculation  of  its  rate  on  the  basis  of 
those  allegations. 

(iv)  Procedures  for  filing  an  appeal. 
After  receiving  the  relevant  loan 
servicing  and  collection  records  from 
the  Secretary  (for  defaulted  Direct  Loan 
Program  loans  included  in  a  Direct  Loan 
Program  cohort  rate  or  weighted  average 
cohort  rate)  and  bom  all  of  the  guaranty 
agencies  that  insured  loans  included  in 
the  institution's  FFEL  Program  cohort 
default  rate  or  weighted  average  cohort 
rate  calculation  (for  defaulted  FFEL 
Program  loans  included  in  a  rate),  the 
institution  has  30  calendar  days  to  file 
its  appeal  with  the  Secretary.  An  appeal 
is  considered  filed  when  it  is  received 
by  the  Secretary.  If  the  institution  is  also 
filing  an  appeal  under  paragraph 
(c)(l)(i)  of  this  section,  the  institution 
may  delay  submitting  its  appeal  imder 
this  paragraph  until  the  appeal  under 
paragraph  (c)(l)(i)  is  submitted  to  the 
Secretary.  As  part  of  the  appeal,  the 
institution  shall  submit  the  following 
information  to  the  Secretary: 

(A)  A  list  of  the  loans  that  the 
institution  alleges  would,  due  to 
improper  loan  servicing  or  collection, 
result  in  an  inaccurate  or  incomplete 
calculation  of  the  rate. 

(B)  Copies  of  all  of  the  loan  servicing 
or  collection  records  and  any  other 
evidence  relating  to  a  loan  that  the 
institution  believes  has  been  subject  to 
improper  servicing  or  collection.  The 
records  must  be  in  hard  copy  or 
microfiche  format. 

(C)  For  FFEL  Program  loans,  a  copy  of 
the  lists  provided  by  the  guaranty 
agencies  under  paragraph  (h)(3)(ii)(B)  of 
this  section. 

(D)  An  explanation  of  how  the  alleged 
improper  servicing  or  collection 
resulted  in  an  inaccurate  or  incomplete 
calculation  of  the  institution's  rate. 

(E)  A  summary  of  the  institution's 
appeal  listing  the  following: 

(;)  For  FFEL  Program  cohort  default 
rates,  the  number  of  loans  insured  by 
each  guaranty  agency  that  were 
included  as  defaulted  loans  in  the 
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calculation  of  the  institution's  rate  and 
the  number  of  loans  that  would  be 
excluded  from  the  calculation  of  that 
rate  by  application  of  the  results  of  the 
review  of  the  sample  of  loans  provided 
to  the  institution  to  the  population  of 
loans  for  each  guaranty  agency. 

{2)  For  Direct  Loan  Pn^ram  cohort 
rates,  the  nimnber  of  Direct  Loans  that 
were  included  as  defaulted  loans  in  the 
calculation  of  the  institution's  rate  and 
the  number  of  loans  that  would  be 
excluded  frtim  the  calculation  of  that 
rate  by  application  of  the  results  of  the 
review  of  the  sample  of  loans  provided 
to  the  institution  to  the  population  of 
loans  serviced  by  the  Secretary. 

(3)  For  weighted  average  cohort 
rates —  

(/)  The  number  of  FFEL  Program  loans 
insured  by  each  guaranty  agency  that 
were  included  as  defoulted  loans  in  the 
calculation  of  the  institution's  rate  and 
the  number  of  loans  that  would  be 
excluded  fix>m  the  calculation  of  that 
rate  by  application  of  the  results  of  the 
review  of  the  sample  of  loans  provided 
to  the  institution  to  the  population  of 
loans  for  each  guaranty  agency;  and 

(j'i)  The  number  of  Direct  Loans  that 
were  included  as  defaulted  loans  in  the 
calculation  of  the  institution's  rate  and 
the  number  of  loans  that  would  be 
excluded  from  the  calculation  of  that 
rate  by  application  of  the  results  of  the 
review  of  the  sample  of  loans  provided 
to  the  institution  to  the  population  of 
loans  serviced  by  the  Secretary. 

(F)  A  certification  by  an  authorized 
official  of  the  institution  that  all 
information  provided  by  the  institution 
in  the  appeal  is  true  and  correct. 

(v)  Decision.  The  Secretary  or  the 
Secretary's  designee  reviews  the 
information  submitted  by  the  institution 
and  issues  a  decision. 

(A)  In  making  a  decision  under  this 
paragraph,  the  Secretary  presiunes  that 
the  information  provided  to  the 
institution  by  the  guaranty  agency  or 
Secretary  under  paragraphs  (h)(3)(ii)(B) 
and  (iii)(B)  of  this  section  is  correct 
unless  the  institution  provides 


substantial  evidence  showing  that  the 
information  is  not  correct. 

(B)  If  the  Secretary  finds  that  the 
evidence  presented  by  the  institution 
shows  that  some  of  the  loans  included 
in  the  sample  of  loan  records  reviewed 
by  the  institution  should  be  excluded 
from  calculation  of  the  FFEL  Program 
cohort  default  rate.  Direct  Loan  Program 
cohort  rate,  or  weighted  average  cohort 
rate  under  paragraph  (h)(2)  of  this 
section,  the  Seoetary  reduces  the 
institution's  rate,  in  accordance  with  a 
statistically  valid  methodology,  to 
reflect  the  percentage  of  defaulted  loans 
in  the  sample  that  should  be  excluded. 

(vi)  Notification.  The  Secretary 
notifies  the  institution,  in  writing,  of  the 
decision. 

(vii)  Seeking  judicial  review.  An 
institution  may  not  seek  judicial  review 
of  the  Secretary's  determination  of  the 
institution's  FFEL  Program  cohort 
default  rate.  Direct  Loan  Program  cohort 
rate,  or  weighted  average  cohort  rate 
until  the  Secretary  or  the  Secretary's 
designee  issues  the  decision  under 
paragraph  (h)(3)(v)  of  this  section. 

(viii)  Improper  loan  servicing  or 
collection  criteria.  For  purposes  of  this 
paragraph,  a  default  is  considered  to 
have  been  due  to  improper  servicing  or 
collection  only  if  the  bonower  did  not 
make  a  payment  on  the  loan  and — 

(A)  For  an  FFEL  Program  loan,  the 
institution  proves  that  the  lender  failed 
to  perform  one  or  more  of  the  following 
activities,  if  that  activity  was  required: 

(1)  Send  at  least  one  letter  (other  than 
the  final  demand  letter)  urgmg  the 
borrower  or  endorser  to  ouJce  payments 
on  the  loan. 

(2)  Attempt  at  least  aae  phone  call  to 
the  borrower  or  endorser. 

(3)  Sulnnit  a  request  for  proclaims 
assistance  to  the  guaranty  agency. 

(4)  Send  a  final  demand  letter  to  the 
borrower. 

(5)  Submit  a  certification  (or  other 
evidence)  that  skip  tracing  was 
performed. 

(B)  For  a  Direct  Loan  Program  loan, 
the  institution  proves  that  the  Direct 


Loan  Servicer  failed  to  perform  one  or 
more  of  the  following  activities,  if  that 
activity  is  appUcable  to  the  loan: 

(1)  Send  at  least  one  letter  (other  than 
the  final  demand  letter)  urging  the 
borrower  or  endorser  to  mike  payments 
on  the  loan. 

(2)  Attempt  at  least  one  phone  call  to 
the  borrower  or  endorser  unless  the 
borrower  or  endorser  is  incarcerated  or 
is  residing  outside  a  State,  Mexico,  or 
Canada. 

(J)  Smd  a  final  demand  letter  to  the 
bcHTOwer. 

[4)  Document  that  skip  tracing  was 
poformed  if  the  Direct  Loan  Servicer 
determined  it  did  not  have  the 
IxHTOwer's  current  address. 

(i)  Effect  of  decision.  (1)  An 
institution  may  challmige  the 
calculation  of  an  FFEL  Program  cohort 
default  rate.  Direct  Loan  Program  cohort 
rate,  or  weighted  average  cohort  rate 
under  this  section  no  ukhb  than  cmce. 
The  Secretary's  determination  of  an 
institutirai's  appeal  of  the  calculation  of 
such  a  rate  is  tending  on  any  future 
appeal  by  the  institution. 

(2)  An  institution  that  foils  to 
challenge  the  calculation  of  an  FFEL 
Program  oAort  defoult  rate.  Direct  Loan 
Program  cohort  rate,  or  weighted 
average  cohort  r^e  under  t^s  section 
within  10  woiking  days  of  receiving 
notice  of  the  determination  of  that  rate 
is  prohibited  from  challenging  that  rate 
in  any  other  proceeding  befne  the 
Department 

(3)  If  the  Secretary  has  initiated  an 
action  under  paragraph  (a)(2)  of  this 
section,  the  institution  may  not 
challenge  the  calculation  of  the  FFEL 
Program  cohort  defouh  rate.  Direct  Loan 
Pribram  effort  rate,  or  weighted 
average  cohort  rate  on  which  the  action 
is  based. 

•        •        •        •        • 

(Approved  by  die  Office  of  Management  and 
Budget  under  control  number  1840-0537) 

[PR  Doc  9S-28403  Filed  10-21-96:  8:45  am) 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Dodwt  Na  FR-43«e-N-01] 

19M  HUD  DiMSter  Recovery  Initiative 

AOENCY:  Office  of  Community  Planning 
and  Development.  HUD. 
ACTKSN:  Notice. 


r:  The  1998  Supplemental 
Appropriations  and  Rescissions  Act 
(Public  Law  105-174. 112  Stat.  58,  et 
seq..  approved  May  1, 1998).  with 
respect  to  the  1998  HUD  Disaster 
Recovery  Initiative  grant  funds,  requires 
the  publication  of  a  Notice  governing 
the  allocation  and  use  of  such  funds. 
This  Notice  addresses  that  requirement. 
FOR  RNmCR  affOMUTION  CONTACT:  Jan 
C.  Opper,  Senior  Program  Officer.  Office 
of  Block  Grant  Assistance,  Department 
of  Housing  and  Urban  Development, 
Room  7286,  451  Seventh  Street,  S.W., 
Washington,  DC  20410.  telephone 
number  (202)  708-3587.  Persons  with 
hearing  or  speech  impairments  may 
access  this  number  via  TTY  by  calling 
the  Federal  Information  Relay  Service  at 
(800)  877-8339.  FAX  inquiries  may  be 
sent  to  Mr.  Opper  at  (202)  401-2044. 
(Except  for  the  "800"  number,  these 
telephone  numbers  are  not  toU-firee.) 
SUPPLCMBfTARY  MFORMATION: 

L  Empowering  Canununities  fior 
KecoTcry 

A.  Purpose 

1 .  This  Notice  describes  policies  and 
procedures  applicable  to  the  HUD 
Disaster  Recovery  Initiative  (DRI). 

2.  When  a  community  is  hit  hard  by 
a  natviral  disaster,  there  is  often  a  long, 
difficult  process  of  recovery.  Most 
impacted  areas  never  fully  recover 
because  of  limited  resources.  HUD  is 
uniquely  positioned  to  support  other 
Federal  agencies  in  assisting  States  and 
communities  with  disaster  recovery, 
because  of  its  mission  and  experience  as 
the  Federal  Government's  agency  for 
addressing  a  broad  spectrum  of  needs 
related  to  community  viability  (e.g.. 
housing,  economic  and  community 
development). 

3.  HUD's  Disaster  Recovery  Initiative 
helps  communities  impacted  by  natural 
disasters  receiving  Presidential 
declarations  in  1998. 

4.  DRI  funds  are  intended  to  support 
the  activities  of  other  Federal  agencies 
and  cannot  be  used  for  activities 
reimbursable  or  for  which  funds  are 
made  available  by  the  Federal 
Emergency  Management  Agency 
(FEMA),  the  Small  Business 
Administration  (SBA).  or  the  U.S.  Army 
Corps  of  Engineers  (Corps  of  Engineers). 


B.  Authority 

1998  Supplemental  Appropriations 
and  Rescissions  Act,  Public  Law  105- 
174. 112  Stat.  58.  at  76-77,  approved 
May  1, 1998. 

C.  Benefiting  Persons  of  Low  and 
Moderate  Income 

1.  DRI  funds  are  provided  by  a 
supplemental  appropriation  under  the 
Commimity  Development  Block  Grant 
program  authority  of  the  Act.  The 
primary  obiective  of  that  program  is  the 
development  of  viable  urban 
communities,  by  providing  decent 
housing  and  a  suitable  living 
environment  and  expanding  economic 
opportunities,  especially  for  persons  of 
low  and  moderate  income.  States  and 
State  grant  recipients  should  give 
maximum  feasible  priority  to  funding 
activities  that  benefit  persons  of  low  and 
moderate  income. 

2.  A  State  must  use  more  than  50 
percent  of  its  DRI  funds  for  activities 
that  benefit  primarily  persons  of  low 
and  moderate  income.  The  Secretary 
may  waive  this  requirement  only  on  a 
case-by-case  basis  and  only  upon 
making  a  finding  of  a  compelling  need 
to  do  so.  HUD  will  consider  such  a 
waiver  only  after  it  receives  a  request 
firom  a  State  that  includes  a  justification 
that  establishes  a  compelUng  need  for 
the  waiver.  The  compelling  need  must 
reflect  a  public  purpose  directly  related 
to  disaster  recovery,  and  the 
justification  must  include  a 
determination  by  the  State,  with 
supporting  documentation,  that  there  is 
no  practicable  alternative  course  of 
action  to  otherwise  targeting  funds  to 
activities  which  principally  benefit 
persons  of  low  and  moderate  income. 

D.  Definitions 

Regulatory  references  are  in  title  24  of 
the  Code  of  Federal  Regulations  (CFR). 
and  will  be  cited  by  subsection  (§ ). 
unless  otherwise  cited. 

Act  means  title  I  of  the  Housing  and 
Community  Development  Act  of  1974, 
as  amended  (42  U.S.C.  5301  et  seq.). 

Buildings  for  the  general  conduct  of 
government  means  city  halls,  county 
administrative  buildings.  State  capitol 
or  office  buildings  or  other  facilities  in 
which  the  legislative,  judicial  or  general 
administrative  affairs  of  the  government 
are  conducted.  Such  term  does  not 
include  such  facilities  as  neighborhood 
service  centers  or  special  purpose 
buildings  located  in  low  and  moderate 
income  areas  that  house  various  non- 
legislative  functions  or  services 
provided  by  government  at 
decentralized  locations. 

Cify  means  the  following: 


a.  Any  imit  of  general  local 
govenunent  that  is  classified  as  a 
municipality  by  the  United  States 
Bureau  of  the  Census,  or 

b.  Any  other  unit  of  general  local 
government  that  is  a  tovni  or  township 
and  that,  in  the  determination  of  the 
Secretary: 

i.  Possesses  powers  and  performs 
functions  comparable  to  those 
associated  with  mxinicipaUties; 

ii.  Is  closely  settled;  and 

iii.  Contains  within  its  boundaries  no 
incorporated  places  as  defined  by  the 
United  States  Bureau  of  the  Census  that 
have  not  entered  into  cooperation 
agreements  with  the  towm  or  township 
for  a  period  covering  at  least  3  years  to 
undertake  or  assist  in  the  undertaking  of 
essential  community  development  and 
housing  assistance  activities.  The 
determination  of  eligibility  of  a  town  or 
township  to  quaUfy  as  a  city  will  be 
based  on  information  available  from  the 
United  States  Bureau  of  the  Census  and 
information  provided  by  the  town  or 
township  and  its  included  units  of 
general  local  government. 

Director  means  the  Director  of  the 
Federal  Emergency  Management 
Agency. 

Disaster  means  a  major  disaster 
declared  by  the  President  under  title  IV 
of  the  Robert  T.  Stafibrd  Disaster  Relief 
and  Emergency  Assistance  Act,  as 
amended  (42  U.S.C.  5121  et  seq)  in 
Federal  fiscal  year  1998. 

Family  means  all  persons  living  in  the 
same  household  who  are  related  by 
birth,  marriage  or  adoption. 

FEMA  means  the  FcKleral  Emergency 
Management  Agency. 

Household  means  all  the  persons  who 
occupy  a  housing  unit.  The  occupants 
may  be  a  single  family,  one  person 
living  alone,  two  or  more  families  living 
together,  or  any  other  group  of  related 
or  unrelated  persons  who  share  living 
arrangements. 

HUD  means  the  U.S.  Department  of 
Housing  and  Urban  Development. 

Income.  For  the  purpose  of  State  grant 
recipients  determining  whether  a  family 
or  household  is  of  low  and  moderate 
income,  such  recipients  may  select  any 
of  the  three  definitions  listed  below  for 
each  activity.  However,  integrally 
related  activities  of  the  same  type  and 
qualifying  under  the  same  {>aragraph  of 
§  570.483(b)  shall  use  the  same 
definition  of  income.  The  option  to 
choose  a  definition  does  not  apply  to 
activities  that  qualify  under 
§  570.483(b)(1)  (Area  benefit  activities), 
except  when  the  recipient  carries  out  a 
survey  under  §  570.483(b)(l)(I). 
Activities  qualifying  under 
§  570.483(b)(1),  at  the  discretion  of  the 
State,  must  use  the  area  income  data 
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supplied  by  HUD  or  survey  data  which 
is  methodologically  sound. 

a.  The  three  definitions  are  as  follows: 
i.  "Annual  income"  as  defined  for  the 

Public  Housing  and  Section  8  programs 
at  §  5.609  (except  that  if  the  DRI 
assistance  being  provided  is  homeowner 
rehabilitation,  the  value  of  the 
homeowner's  primary  residence  may  be 
excluded  from  any  calculation  of  Net 
Family  Assets);  or 

U.  Annual  Income  as  reported  imder 
the  Census  long-form  for  Uie  most  recent 
available  decennial  Census.  This 
definition  includes: 

(1)  Wages,  salaries,  tips,  commissions, 
etc.; 

(2)  Self-employment  income  firom 
own  non-farm  business,  including 
proprietorships  and  partnerships; 

(3)  Farm  self-employment  income; 

(4)  Interest,  diviaends,  net  rental 
income,  or  income  from  estates  or  trusts; 

(5)  Social  Security  or  railroad 
retirement; 

(6)  Supplemental  Security  Income, 
Aid  to  Families  with  Dependent 
Children,  or  other  public  assistance  or 
public  welfare  programs; 

(7)  Retirement,  survivor,  <w  disability 
pensions;  and 

(8)  Any  other  sources  of  income 
received  regularly,  including  Veterans' 
(VA)  payments,  unemployment 
compensation,  and  alimony;  or 

iii.  Adjusted  gross  income  as  defined 
for  puriioses  of  reporting  under  Internal 
Revenue  Service  (IRS)  Form  1040  for 
individual  Federal  annual  income  tax 
purposes. 

b.  Estimate  the  annual  income  of  a 
family  or  household  by  projecting  the 
prevailing  rate  of  income  of  each  person 
at  the  time  assistance  is  provided  for  the 
individual,  family,  or  household  (as 
applicable).  Estimated  annual  income 
shall  include  income  from  all  family  or 
household  members,  as  applicable. 
Income  or  asset  enhancement  derived 
from  the  DRI  grant-assisted  activity  shall 
not  be  considered  in  calculating 
estimated  annual  income. 

Indian  tribe  means  any  Indian  tribe, 
band,  group,  and  nation,  including 
Alaska  Indians,  Aleuts,  and  Eskimos 
and  any  Alaska  Native  Village,  of  the 
United  States  that  is  considered  an 
eUgible  recipient  under  the  Indian  Self- 
Determination  and  Education 
Assistance  Act  (Pub.  L.  93-638)  or 
under  the  State  and  Local  Fiscal 
Assistance  Act  of  1972  (Pub.  L.  92-512) 
before  its  repeal. 

Low-and  moderate-income  household 
means  a  household  having  an  income 
equal  to  or  less  than  the  Section  8  low- 
income  limit  established  by  HUD. 

Low-and  moderate-income  person 
means  a  member  of  a  family  having  an 


income  equal  to  or  less  than  the  Section 
8  low-income  limit  established  by  HUD. 
Unrelated  individuals  will  be 
considered  as  one-person  famiUes  for 
this  purpose. 

Low-income  household  means  a 
household  having  an  income  equal  to  or 
less  than  the  Section  8  very  low-income 
limit  established  by  HUD. 

Low-income  person  means  a  member 
of  a  family  that  has  an  income  equal  to 
or  less  than  the  Section  8  very  low- 
income  limit  established  by  HUD. 
Unrelated  individuals  shall  be 
considered  as  one-person  families  for 
this  purpose. 

Moderate-income  household  means  a 
household  having  an  income  equal  to  or 
less  than  the  Section  8  low-income  limit 
and  greater  than  the  Section  8  very  low- 
income  limit,  established  by  HUD. 

Moderate-income  person  means  a 
member  of  a  family  that  has  an  income 
equal  to  or  less  than  the  Section  8  low- 
income  limit  and  greater  than  the 
Section  8  very  low-income  limit, 
established  by  HUD.  Unrelated 
individuals  ^lall  be  considered  as  one- 
person  families  for  this  purpose. 

Secretary  means  the  Secretary  of 
Housing  and  Urban  Development. 

StmU  business  means  a  business  that 
meets  the  criteria  set  forth  in  section 
3(a)  of  the  Small  Business  Act  (15  U.S.C 
631,636,637). 

^ate  means  any  State  of  the  United 
States,  or  an  instrumentaUty  thereof 
approved  by  the  Governor  and  the 
Coonmonwealth  of  Puerto  Rico. 

State  grant  recipient  means: 

A  unit  of  general  local  govwnment 
that  receives  a  DRI  grant  through  a  State. 

Unit  of  general  local  government 
means  any  dty.  county,  town,  township, 
parish,  village  or  other  general  purpose 
political  subdivision  of  a  State;  a 
combination  of  such  political 
subdivisions  recognized  by  the 
Secretary;  and  the  District  of  Columbia. 

Unmet  need  means  projects  identified 
by  the  Director  as  those  v^ch  have  not 
or  will  not  be  addressed  by  other 
Federal  disaster  assistance  programs, 
and  need  that  is  not  addressed  by 
activities  reimbursable  by  or  for  which 
funds  are  made  available  by  the  Federal- 
Emergency  Management  Agency,  the 
Small  Business  Administration,  or  the 
Army  Corps  of  Engineers. 

E.  Allocation  and  Expenditure  of  Funds 

1.  $130  million  has  been  appropriated 
for  the  1998  HUD  Disaster  Recovery 
Initiative  under  title  n.  Chapter  6  of  the 
1998  Supplemental  Appropriations  and 
Rescissions  Act  (Public  Law  105-174. 
112  Stat.  58.  et  seq.;  approved  May  1. 
1998)  (the  1998  Supplemental 
Appropriations  Act).  These  funds  are 


available  for  obligation  by  HUD  until 
October  1,  2001.  States  are  responsible 
to  HUD  for  the  timely  expenditure  of 
funds  in  accordance  with  any 
expenditure  deadlines  HUD  may 
include  as  grant  agreement  conditions. 

2.  The  1998  Supplemental 
Appropriations  Act  requires  that  HUD 
allocate  funds  to  States,  based  on  unmet 
needs  identified  by  the  director  of 
FEMA  as  those  which  have  not  or  will 
not  be  addressed  by  other  Federal 
disaster  assistance  programs. 

a.  In  calculating  allocations,  HUD  mil 
use  data  identified  by  FEMA  from  State 
and  Federal  sources  as  unmet  needs  in 
four  areas:  housing,  business  recovery, 
mitigation,  and  pubUc  works  and 
^duties. 

b.  The  allocation  calculations  will  -^ 
include  appropriate  weights  and 
adjustment  factors.  The  weightings  of 
the  unmet  needs  categories  are  as 
follows:  housing.  40  percent;  business 
recovery.  20  percent;  mitigation,  20 
percoit;  and  public  works  and  fadUties, 
20  percent. 

c  Allocations  will  reflect  the  relative 
value  of  calculations  amimg  the  States 
having  disasters  that  receive 
Presidential  declarations  during  Federal 
fiscal  year  1998. 

d.  HUp  has  set  minimum  grant 
amounts  for  the  allocation  of  funds  at 
the  lesser  of  $1.5  million  or  the  amount 
of  unmet  need  identified  by  FEMA  from 
State  sources. 

e.  HUD  may  calculate  the  allocation  of 
funds  to  States  in  one  or  more  groupings 
of  disaster  declarations,  as  it  deems 
appropriate. 

3.  Tne  appropriation  accounting 
provisions  in  31  U^.C  1551-1557. 
added  by  section  1405  of  the  National 
Defsnae  Authorization  Act  for  Fiscal 
Year  1991  (Pub.  L.  101-510),  Umit  the 
availability  of  certain  appropriations  fcx' 
expenditure.  With  respect  to  the  funds 
appropriated  fm-  the  1998  HUD  Disaster 
Recovery  Initiative,  this  statute  requires 
the  withdn%val  from  the  States'  lines  of 
credit  any  DRI  funds  appropriated 
under  the  1998  Supplemental 
Appropriations  Act  that  the  States  have 
not  expended  before  October  1,  2005. 
This  limitaticm  may  not  be  waived.  HUD 
may  place  shorter  deadlines  on  the 
expenditure  of  those  fonds  via  grant 
agreement  conditions. 

4.  The  1998  Supplemental 
Appropriations  Act  requires  that  eadi 
State  administer  the  DRI  funds  "in 
conjunction  with  its  Federal  Emergency 
Management  Agency  program  or  its 
community  development  block  grants 
program  or  by  the  entity  designated  by 
its  Qiief  Executive  Officer  to  administer 
the  HOME  Investment  Partnerships 
program."  Whichever  agency  the 
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governor  designates  to  administer  the 
DRI  funds  must  have  the  capacity  to 
comply  with  all  applicable  requirements 
of  this  notice  in  a  timely  manner. 
Whichever  State  agency  administers  the 
DRI  funds  should  coordinate  with  the 
agency  or  agencies  that  administer  the 
other  two  programs  named  ubove. 

F.  Non-Federal  Public  Matching  Funds 
Requirement 

1.  The  1998  Supplemental 
Appropriations  Act  (Pub.  L.  105-174) 
requires  that  "each  State  shall  provide 
not  less  than  25  percent  in  non-Federal 
public  matching  funds  or  its  equivalent 
value  (other  than  administrative  costs)" 
for  any  1998  HUD  Disaster  Recovery 
Initiative  grant  funds  which  it  receives. 

2.  Match  contributions  must  be  made 
to  DRI-funded  recovery  activities  related 
to  covered  disasters. 

3.  Match  may  be  provided  by  any 
public  entity  from  non-Federal  cash, 
real  estate,  or  revenue  resources  owned 
or  controlled  by  the  public  entity. 

4.  Match  funds  must  be  reasonably 
valued.  For  example,  base  the  value  of 
cash  grants  on  the  dollar  value  of  the 
grant;  value  below  market  interest  rate 
loans  on  the  present  discoimted  cash 
value  of  the  amount  of  subsidy;  value 
taxes  forgiven  for  future  years  based  on 
the  present  discounted  cash  value  of  the 
revenue  foregone;  and  value  a  donation 
of  real  estate  based  on  a  professional 
appraisal. 

5.  The  State  must  make  match 
contributions  before  all  DRI  funds  are 
expended.  Match  contributions  must 
total  not  less  than  25  percent  of  the 
disaster  grant  funds  drawn  from  the 
State's  line  of  credit,  excluding  funds 
drawn  for  administrative  and  planning 
costs. 

6.  States  may  not  count  administrative 
and  planning  costs  toward  the  required 
non-Federal  public  matching  funds  or 
equivalent  value. 

7.  Contributions  that  have  been  or 
will  be  counted  as  satisfying  a  matching 
requirement  of  another  Federal  grant  or 
award,  including  any  other  DRI  grant  or 
Ckimmunity  Development  Block  Grant, 
may  not  count  as  satisfying  the 
matching  contribution  requirement  for 
the  HUD  Disaster  Recovery  Initiative. 

8.  Match  contributions  must  be 
contributed  permanently  to  a  disaster- 
related  activity.  To  receive  match  credit 
for  the  full  amount  of  a  loan  made  with 
non-Federal  public  funds  to  a  DRI 
funded  activity,  all  repayment,  interest, 
or  other  return  on  the  loan  must  be 
treated  as  Q)BG  program  income. 

9.  The  following  are  examples  that  do 
not  count  toward  meeting  a  grantee's 
matching  contribution  requirement: 


a.  Contributions  made  with  or  derived 
from  Federal  resources  of  funds, 
regardless  of  when  the  Federal  resources 
or  funds  were  received  or  expended. 
CDBG  funds  (defined  §  570.3)  are 
Federal  funds  for  this  purpose; 

b.  Contributions  made  with  or  derived 
from  private  resources  or  funds, 
regardless  of  when  the  private  resources 
or  funds  were  received  or  expended; 

c.  The  interest  rate  siibsidy 
attributable  to  the  Federal  tax 
exemption  on  financing  or  the  value 
attributable  to  Federal  tax  credits; 

10.  Contributions  are  credited  at  time 
the  contribution  is  made  and  reported  to 
HUD  quarterly,  as  follows: 

a.  Credit  a  cash  contribution  when  the 
funds  are  expended  for  a  disaster- 
related  activity  or  at  the  time  the  State 
awards  DRI  funds  if  the  activity  was 
completed  before  the  award  of  DRI 
funds; 

b.  Qedit  the  subsidy  value  of  a  below- 
market  interest  rate  loan  at  the  time  of 
the  loan  closing; 

c.  Credit  the  value  of  State  or  local 
taxes,  fees,  or  other  charges  that  are 
normally  and  customarily  imposed  but 
waived,  foregone,  or  deferred  at  the  time 
the  State  or  State  grant  recipient  or  other 
public  entity  officially  waives,  forgoes, 
or  defere  the  taxes,  fees,  or  other 
charges; 

d.  Credit  the  value  of  donated  land  or 
other  real  property  at  the  time 
ownership  of  the  property  is  transferred 
to  the  public  entity  carrying  out  the  DRI- 
assisted  or  disaster-related  activity: 

e.  Credit  the  direct  cost  of  relocation 
payments  and  services  at  the  time  that 
the  payments  and  services  are  provided. 

11.  For  DRI-assisted  pro)ects 
involving  more  than  one  State,  the  State 
that  makes  the  match  contribution  may 
decide  to  retain  the  match  credit  or 
permit  the  other  State  to  claim  the 
credit. 

G.  Submission  Requirements 

1.  Prerequisites  to  a  State's  receipt  of 
a  DRI  grant  include  a  citizen 
participation  plan;  publication  of  its 
proposed  Action  Plan;  notice  and 
comment;  and  submission  of  an  Action 
Plan  for  Disaster  Recovery. 

2.  Each  State  must  submit  to  HUD,  for 
approval,  an  Action  Plan  for  Disaster 
Riscovery  that  describes: 

a.  The  recovery  needs  resulting  from 
the  covered  disaster; 

b.  The  State's  overall  plan  for 
recovery; 

c.  Expected  Federal,  non-Federal 
public,  and  private  resources,  and  their 
relationship,  if  any,  to  activities  to  be 
funded  with  DRI  funds; 

d.  The  State's  method  of  distribution; 

e.  Units  of  general  local  government 
receiving  State  distributions; 


f.  The  projected  uses  for  the  DRI  funds 
for  each  unit  of  general  local 
government  and  Indian  tribe  receiving 
State  distributions;  and 

g.  The  specific  sources  from  which 
the  match  requirement  will  be  achieved. 

3.  A  State  must  only  distribute  DRI 
funds  to  units  of  general  local 
government,  including  cities  (both 
CDBG  metropolitan  cities  and  non- 
metropolitan  cities)  and  counties 
(including  CDBG  urban  counties),  and 
to  Indian  tribes  that  have  the  capabiUty 
to  carry  out  disaster  recovery  activities. 

4.  The  State  must  describe  monitoring 
standards  and  procedures  pursuant  to 
§91.330  and  include  certifications 
pureuant  to: 

a.  Section  91.32S(a)(l),  affirmatively 
furthering  fair  housing; 

b.  Section  91.325(a)T3).  drug-free 
workplace; 

c.  Section  91.32S(a)(4),  anti-lobbying; 

d.  Section  91.325(a)(5),  authority  of 
the  State  to  carry  out  the  program; 

e.  Section  91.325(a)(7),  acquisition 
and  relocation,  except  as  waived; 

f.  Section  LG.S.b.  of  this  notice, 
citizen  participation; 

g.  Section  91.325(b)(2).  consultation 
with  local  governments; 

h.  Section  91.325(b)(5).  compliance 
with  anti-discrimination  laws; 

i.  Section  91.325(b)(6).  excessive 
force: 

).  Section  91.325(b)(7).  compliance 
with  applicable  laws. 

5.  Qtizen  participation  a.  In  order  to 
permit  public  examination  and 
appraisal  of  the  Action  Plan  for  Disaster 
Riacovery.  to  enhance  the  public 
accoimtability  of  grantees,  and  to 
facilitate  coordination  of  activities  with 
different  levels  of  government,  the  State 
and  State  grant  recipients  shall  in  a 
timely  manner — 

i.  Furnish  citizens  or,  as  appropriate, 
units  of  general  local  government 
information  concerning  the  amount  of 
funds  available  for  proposed  DRI  grant 
activities  and  the  range  of  activities  that 
may  be  luidertaken,  including  the 
estimated  amount  proposed  to  be  used 
for  activities  that  will  benefit  persons  of 
low  and  moderate  income; 

ii.  Publish  a  proposed  Action  Plan  for 
Disaster  Recovery  in  such  manner  to 
afford  affected  citizens  and  units  of 
general  local  government  an 
opportunity  to  examine  its  content  and 
to  submit  comments  on  the  proposed 
disaster  recovery  performance  and  on 
the  community  development 
performance  of  the  grantee:  and 

iii.  Provide  citizens  and  imits  of 
general  local  government  with 
reasonable  notice  of,  and  opportunity  to 
comment  on.  any  substantial  change 
proposed  to  be  made  in  the  use  of  funds 
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received  under  this  grant  from  one 
eligible  activity  to  another  or  in  the 
method  of  distribution  of  such  funds. 

In  preparing  the  Action  Plan  for 
Disaster  Recovery,  the  State  shall 
consider  any  sudi  commentsand  views 
and  may,  if  it  deems  appropriate, 
modify  the  proposed  Action  Plan  for 
Disaster  Recovery.  The  Action  Plan  for 
Disaster  Recovery  shall  be  made 
available  to  the  public,  and  a  copy  shall 
be  furnished  to  HUD  together  with  the 
certifications  required  under  section 
I.G.4.,  above.  Any  Action  Plan  for 
Disaster  Recovwy  may  be  modified  or 
amended  from  time  to  time  by  the  State 
in  accordance  with  the  same  procedures 
required  in  this  paragraph  for  the 
preparation  and  submission  of  such 
Action  Plan  fcM-  Disaster  Recovery. 

b.  A  DRI  grant  may  be  made  only  if 
the  State  certifies  that  it  is  following, 
and  that  it  will  require  its  State  grant 
recipients  to  follow,  a  detailed  citizen 
participation  plan  that: 

i.  Provides  for  and  encourages  citizen 
participation,  with  particular  emphasis 
on  areas  in  which  DRI  funds  are 
proposed  to  be  used; 

ii.  Provides  citizens  with  information 
and  records  relating  to  the  grantee's 
proposed  use  of  funds,  and  relating  to 
the  actual  use  of  DRI  funds;  and 

iii.  Identifies  how  the  needs  of  non- 
English  speaking  residents  will  be  met 
in  the  case  of  public  hearings  where  a 
significant  nimiber  of  non-&iglish 
speaking  residents  can  be  reasonably 
expected  to  participate. 

This  paragraph  may  not  be  construed 
to  restrict  the  responsibility  or  authority 
of  the  State  for  the  development  and 
execution  of  its  DRI  Action  Plan. 

H.  Determining  Eliffbility  of  Activities 

An  activity  may  be  assisted  in  whole 
or  in  part  with  DRI  funds  only  if  all  of 
the  following  requirements  are  met: 

1.  Neither  the  State  nor  its  State  grant 
recipients  may  use  DRI  funds  for 
activities  reimbursable  or  for  which 
funds  are  made  available  by  FEMA. 
SBA,  or  the  Corps  of  Engineen. 

2.  Compliance  with  national 
objectives.  States  receiving  allocatims 
under  the  HUD  Disaster  Recovery 
Initiative  must  certify  that  their 
projected  use  of  funds  has  been 
developed  so  as  to  give  maximum 
feasible  priority  to  activities  that: 

a.  Will  benefit  to  low-  and  moderate- 
income  families; 

b.  Will  aid  in  the  prevention  or 
elimination  of  slums  or  blight:  or 

c.  May  also  include  activities  that  the 
State  and  its  State  grant  recipient 
certifies  are  designed  to  meet  other 
community  development  needs  having  a 
particular  urgency  because  existing 


conditions  pose  a  serious  and 
immediate  threat  to  the  health  cv 
welfare  of  the  ammiunity  where  other 
financial  resources  are  not  available  to 
meet  such  needs. 

d.  Consistent  with  the  foregoing,  each 
State  and  State  grant  recipient  must 
ensure,  and  maintain  evidence,  that 
each  of  its  activities  assisted  with  DRI 
funds  meets  one  of  the  three  above 
national  objectives  as  contained  in  its 
certification.  Criteria  for  determining 
whether  an  activity  addresses  one  or 
more  of  these  objectives  are  ccmtained  at 
$570,483. 

3.  Compliance  with  the  primary 
objective.  In  using  HUD  Disaster 
Recovery  Initiative  funds  under  the 
authorify  of  the  Act,  the  State  must  meet 
the  primary  objective  of  the 
development  of  viable  luban 
commimities,  by  providing  decent 
housing  and  a  swtable  Uving 
environment  and  expanding  economic 
opportimities.  especially  for  persons  of 
low  and  moderate  income.  To  meet  the 
primary  objective,  more  than  50  percent 
of  the  funds  in  each  grant  must  be  used 
for  activities  that  principally  benefit 
persons  of  low  and  moderate  income  as 
determined  by  the  criteria  under 

§  570.483(b).  unless  waived  under 
section  LC.2.  When  calculating  the 
percentage  of  funds  expended  far  such 
activities: 

a.  Costs  of  administraticm  and 
planning  eligible  under  section  LH.1.  of 
this  notice  will  be  assumed  to  benefit 
low-  and  moderate-income  persons  in 
the  same  proportion  as  the  remainder  of 
the  DRI  funds  and,  accordingly,  shall  be 
excluded  from  the  calculation; 

b.  Funds  expended  for  the 
acquisition,  new  construction, 
reconstruction,  or  rehabilitation  of 
property  for  housing  that  quaUfies 
uncfer  §  570.483(b)(3)  must  be  counted 
for  this  purpose  but  shall  be  limited  to 
an  amount  determined  by  multiplying 
the  total  cost  (including  DRI  grant  and 
non-DRI  grant  costs)  of  the  acquisition. 
constructi<«  or  rriiabilitation  by  the 
percent  of  imits  in  sudi  housing  to  be 
occupied  by  low-  and  moderate-income 
persons. 

c  Funds  expended  for  any  other 
activities  qualifying  under  §  570.483(b) 
must  be  counted  for  this  purpose  in 
their  entirety. 

4.  Compliance  with  environmental 
review  procedures.  The  wivironmental 
review  procedures  set  forth  at  24  CFR 

part  58  must  be  completed  for  each 

activity  (or  project  as  defined  in  24  CFR 
part  58),  as  applicable. 

5.  Eligible  activities.  DRI  funds  may  be 
used  for  activities  carried  out  by  a  State 
grant  recipient  that  are  relevant  to 
disaster  recovery,  as  described  in  this 


Notice.  States  and  State  grant  recipients 
must  use  funds  appropriated  under  the 
1998  Supplemental  Appropriations  Act 
only  for  disaster  relief,  long-term 
recovery,  and  mitigation  activities 
related  to  a  covered  disaster  in 
communities  affected  by  a 
Presidentially  declared  disaster  that  is 
designated  during  Federal  fiscal  year 
1998.  Such  communities  must  be  in 
areas  included  in  such  declarations.  ' 
These  funds  will  si^>plemenl.  not 
replace,  FEMA  and  other  Federal  funds. 
To  the  extent  the  use  of  funds  does  not 
violate  the  restriction  at  section  LH.1.. 
eligible  activities  include: 

a.  Acquisition  of  real  property 
(including  the  buying  out  of  flood-prone 
properties  and  the  acquisition  of 
relocation  property); 

b.  Relocation  payments  and  assistance 
for  displaced  persons,  businesses. 
oi]ganizatiCMis,  and  Earm  operations: 

c.  Debris  removal,  clearance,  and 
demolition  to  the  extent  that  these 
activities  are  not  eligible  undor  FEMA's 
PubUc  Assistance  program; 

d.  Rehabihtation  or  reconstruction  of 
residential  and  non-residential 
buildings  and  improvements; 

e.  Acquisition,  construction, 
raconstruction,  or  installation  of  public 
works,  facihties  and  improvements, 
such  as  water  and  sewer  feciUties. 
streets,  neighborhood  centers,  and  the 
conversion  of  school  buildings  for 
ehgible  purposes,  to  the  extent  that 
these  activities  are  not  eligible  imdw 
FEMA's  Public  Assistance  program; 

f.  Code  enforcement  in  deteriorated  or 
deteriorating  areas,  e.g..  disaster  areas; 

g.  Assistance  to  fecOitate 
homeownership  among  low-  and 
modmate-inoome  persons.  e.g.. 
downpayment  assistance,  interest  rate 
subsioies,  loan  guarantees; 

h.  Provision  of  public  services,  if  such 
services  are  new  or  an  increased  level  of 
services,  limiting  costs  to  no  more  than 
15  percent  of  the  grant  amount; 

i.  Activities  relating  to  energy 
conservation  and  renewable  energy 
resources,  incorpoiated  into  recovery; 

j.  Provision  of  assistance  to  profit- 
motivated  businesses  to  carry  out 
economic  development  recovery 
activities  that  benefit  the  pubUc  bv: 

i.  Creating  or  retaining  |obs  for  low- 
and  moderate-inccune  persons: 

ii.  Preventing  or  eliminating  slums 
andbli^t; 

iii.  Meeting  urgent  needs; 

iv.  Creating  or  retaining  community- 
owned  businesses; 

v.  Assisting  busiitesses  that  provide 
goods  or  services  needed  by.  and 
affordable  to.  low-  and  moderate-income 
residents;  (W 

vi.  Providing  related  technical 
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k.  Planning  and  administration  costs 
up  to  20  percent  of  the  grant  (e.g., 
planning,  urban  environmental  design 
and  policy-planning-management- 
capacity  building  activities  and 
pMyment  of  reasonable  program 
administration  costs  for:  general 
management,  oversight  and 
coordination;  public  information;  fair 
housing  activities:  indirect  costs 
charged  to  the  HUD  Disaster  Recovery 
biitiative  under  a  cost  allocation  plan 
pref>ared  in  accordance  with  OMB 
Qrculars  A-21,  A-87,  or  A-122  as 
applicable;  and  submission  of 
applications  for  Federal  programs;  as 
well  as, 

I.  Any  other  activity  authorized  under 
section  105(a)  of  the  Housing  and 
Community  Development  Act  of  1974. 
as  amended,  not  waived  by  this  notice 
or  subsequently,  provided  that  it  relates 
to  recovery  from  a  covered 
Presidentially  declared  disaster.  The 
Department  may  grant  waivers 
permitting  States  and  State  grant 
recipients  to  undertake  additional 
activities  with  DRI  funds  if  they  are 
consistent  with  the  requirements  of  title 
n.  chapter  6  of  PubUc  Law  105-1  after 
a  fiill  consideration  of  a  waiver  request. 

6.  Special  policies  governing  facilities. 
The  following  s{>ecial  policies  apply  to: 

a.  Facilities  containing  both  eligible 
and  ineligible  uses.  A  public  facility 
otherwise  eligible  for  assistance  under 
the  HUD  Disaster  Recovery  Initiative 
may  be  provided  with  DRI  funds  even 
if  it  is  part  of  a  multiple  use  building 
containing  ineUgible  uses,  if: 

i.  The  facility  that  is  otherwise 
eligible  and  proposed  for  assistance  will 
occupy  a  designated  and  discrete  area 
within  the  larger  facility:  and 

ii.  The  recipient  can  determine  the 
costs  attributable  to  the  facility 
proposed  for  assistance  as  separate  and 
distinct  from  the  overall  costs  of  the 
multiple-use  building  and/or  facihty. 

Allowable  costs  are  limited  to  those 
attributable  to  the  eligible  portion  of  the 
building  or  facility. 

b.  Fees  for  use  of  facilities.  Reasonable 
fees  may  be  charged  for  the  use  of  the 
facilities  assisted  with  DRI  funds,  but 
charges  such  as  excessive  membership 
fees,  which  will  have  the  effect  of 
precluding  low-  and  moderate-income 
persons  from  using  the  facilities,  are  not 
permitted. 

7.  Special  assessments  under  the  HUD 
Disaster  Recovery  Initiative.  The 
following  policies  relate  to  special 
assessments  under  the  HUD  Disaster 
Recovery  Initiative: 

a.  Definition  of  special  assessment. 
The  term  "special  assessment"  means 
the  recovery  of  the  capital  costs  of  a 
public  improvement,  such  as  streets. 


water  or  sewer  lines,  curbs,  and  gutters, 
through  a  fee  or  charge  levied  or  filed 
as  a  lien  against  a  parcel  of  real  estate 
as  a  direct  result  of  benefit  derived  from 
the  installation  of  a  public 
improvement,  or  a  one-time  charge 
made  as  a  condition  of  access  to  a 
public  improvement.  This  term  does  not 
relate  to  taxes,  or  the  establishment  of 
the  value  of  real  estate  for  the  purpose 
of  levying  real  estate,  property,  or  ad 
valorem  taxes,  and  does  not  include 
periodic  charges  based  on  the  use  of  a 
public  improvement,  such  as  water  or 
sewer  user  charges,  even  if  such  charges 
include  the  recovery  of  all  or  some 
portion  of  the  capital  costs  of  the  public 
improvement. 

b.  Special  assessments  to  recover 
capital  costs.  Where  DRI  funds  are  used 
to  pay  all  or  part  of  the  cost  of  a  public 
improvement,  special  assessments  may 
be  imposed  as  follows: 

i.  Special  assessments  to  recover  the 
DRI  funds  may  be  made  only  against 
properties  owned  and  occupied  by 
persons  not  of  low  and  moderate 
income.  Such  assessments  constitute 
program  income. 

ii.  Special  assessments  to  recover  the 
non-DRI  grant  portion  may  be  made 
provided  that  DRI  funds  are  used  to  pay 
the  special  assessment  in  behalf  of  all 
properties  owned  and  occupied  by  low- 
and  moderate-income  persons. 
However,  DRI  funds  need  not  be  used  to 
pay  the  special  assessments  in  behalf  of 
properties  owned  and  occupied  by 
moderate-income  persons  if  the  State 
certifies  that  it  does  not  have  sufficient 
DRI  funds  to  pay  the  assessments  in 
behalf  of  all  of  the  low-  and  moderate- 
income  persons  Who  are  owner- 
occupants.  Funds  collected  through 
such  special  assessments  are  not 
program  income. 

c.  Public  improvements  not  initially 
assisted  with  DRI  funds.  The  payment  of 
special  assessments  mth  DRI  funds 
constitutes  HUD  Disaster  Recovery 
assistance  to  the  public  improvement. 
Therefore,  DRI  funds  may  be  used  to 
pay  special  assessments  provided: 

i.  llie  installation  of  the  public 
improvements  was  carried  out  in 
compliance  with  requirements 
applicable  to  activities  assisted  under 
this  initiative,  including  environmental, 
citizen  participation,  and  [)avis-Bacon 
requirements; 

ii.  The  installation  of  the  public 
improvement  meets  a  criterion  for 
national  objectives  in  paragraph  I.H.2.a., 
b.  ore; and 

iii.  The  requirements  of  paragraph 
I.H.7.b:ii.  are  met. 

8.  Limitation  on  planning  and 
administrative  costs. 


a.  No  more  than  20  percent  of  the  sum 
of  any  grant  to  a  State,  plus  program 
income,  shall  be  expended  for  planning 
and  program  administrative  costs  ujider 
section  I.H.5.k. 

b.  State  administrative  costs.  The 
State  is  responsible  for  the 
administration  of  its  HUD  Disaster 
Recovery  Initiative.  The  amount  of  DRI 
funds  used  to  pay  administrative  costs 
incurred  by  the  State  in  carrying  out  its 
responsibilities  under  this  program  shall 
not  exceed  2  percent  of  the  aggregate  of 
the  State's  grant. 

9.  Reimbursement  for  pre-award  costs. 
The  effective  date  of  the  grant  agreement 
is  the  program  year  start  date.  Prior  to 
the  e^ctive  date  of  the  grant  agreement, 
a  State  grant  recipient  may  incur  costs 
beginning  on  or  after  the  incident  date 
of  the  Presidentially  declared  disaster, 
and  then  chai^ge  those  costs  to  DRI  grant 
funds,  provided  that: 

a.  The  State  permits  such  use; 

b.  Such  funds  do  not  reimburse  costs 
{Mid  with  other  Federal  grant  funds;  and 

c.  The  costs  and  activities  funded  are 
in  compliance  with  the  requirements  of 
this  initiative  and  with  the 
Environmental  Review  Procedures 
stated  in  24  CFR  part  58. 

10.  Activities  outside  the  jurisdiction 
of  the  unit  of  general  local  government. 
DRI  funds  may  assist  an  activity  located 
outside  the  jurisdiction  of  the  unit  of 
general  local  government  that  receives 
the  DRI  funds,  provided  the  unit  of 
general  local  government  determines 
that  the  activity  is  meeting  its  disaster 
recovery  needs. 

/.  Guidelines  for  evaluating  and 
selecting  economic  development 
projects 

HUD  provides  guidelines  to  assist  the 
recipient  to  evaluate  and  select 
activities  to  be  carried  out  for  economic 
development  recovery  purposes  under 
paragraph  H.5.J.  These  guidelines  are 
composed  of  two  components: 
guidelines  for  evaluating  project  costs 
and  financial  requirements;  and 
standards  for  evaluating  public  benefit. 
The  standards  for  evaluating  public 
benefit  are  mandatory,  but  the 
guidelines  for  evaluating  projects  costs 
and  financial  requirements  are  not. 
They  may  be  found  at  §  570.482(e)  and 
(0  for  States  and  State  recipients.  HUD 
may  consider  the  waiver  of  such 
standards  on  a  case-by-case  basis  upon 
submission  of  a  written  justification  as 
to  why  the  recipient  cannot  meet  the 
requirement  and  a  proposed  alternative 
that  assures  at  least  a  minimum  level  of 
public  benefit. 
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/.  Inelipble  Activities 

1.  General  government  expenses. 
Except  as  otherwise  specifically 
authorized  in  this  Notice,  or  under  OMB 
Circular  A-87.  expenses  required  to 
carry  out  the  regular  responsibiUties  of 
the  State  or  unit  of  general  local 
government  are  not  eligible  for 
assistance. 

2.  The  following  activities  may  not  be 
assisted  with  DRI  funds  unless 
authorized  under  provisions  of  section 
105(a)(15)oftheAct. 

a.  Purchase  of  equipment.  The 
purdiase  of  equipment  with  DRI  funds 
is  generally  ineUgible. 

i.  Construction  equipment.  The 
purchase  of  construction  equipment  is 
ineligible,  but  cinnpensation  for  the  use 
of  such  equipment  through  leasing, 
depreciation,  or  use  allowances 
pursuant  to  OMB  Circulars  A-21.  A-87 
or  A-122  as  appUcable  for  an  otherwise 
eligible  activity  is  an  eUgible  use  of  DRI 
fimds.  However,  the  purdiase  of 
construction  equipment  for  use  as  part 
of  a  solid  waste  disposal  facility  is 
eligible. 

ii.  Fire  protection  equipment.  Fire 
protection  equipment  is  considered  for 
this  purpose  to  be  an  integral  part  of  a 
pubUc  fodlity  and  thus,  purchase  of 
such  equipment  would  be  eligible. 

iii.  Furnishing  and  personal 
property.  The  purchase  of  equipment, 
fixtures,  motor  vehicles,  furnishings,  or 
othm  personal  property  not  an  integral 
structural  fixture  is  generally  ineligible. 
DRI  fimds  may  be  used,  however,  to 
purchase  at  to  pay  depreciation  or  use 
allowances  (in  accordance  with  OMB 
Circulars  A-21,  A-87  or  A-122,  as 
applicdtle)  for  such  items  when 
necessary  for  use  by  a  State  grant 
recipient  or  its  subrecipients  in  the 
administration  of  activities  assisted  with 
DRI  fimds,  or  vAen  eligible  as  fire 
fighting  equipment,  or  when  such  items 
constitute  all  or  part  of  a  public  service. 

b.  Operating  and  maintenance 
expenses.  Hie  general  rule  is  that  any 
expense  associated  widi  repairing, 
operating  or  maintaining  public 
fKilities.  improvements  and  services  is 
ineligible.  Specific  exceptions  to  this 
general  rule  are  operating  and 
maintenance  expenses  associated  with 
public  service  activities,  interim 
assistance,  and  office  space  for  program 
staff  employed  in  carrying  out  tlm  HUD 
Disaster  Recovery  Initiative.  For 
example,  the  use  of  DRI  fimds  to  pay  the 
allocdile  co^  of  operating  and 
maintaining  a  facility  used  in  providing 
a  public  service  would  be  eligible,  even 
if  no  other  costs  of  providing  such  a 
service  are  assisted  with  sudi  funds. 


Examples  of  ineligible  operating  and 
maintenance  expenses  are: 

i.  Maintenance  and  repair  of  publicly 
owned  streets,  paries,  playgrounds, 
water  and  sewer  facilities,  neighbortiood 
facilities,  senior  centers,  centere  for 
persons  with  disabilities,  paridng  and 
other  public  facilities  and 
improvements.  Examples  of 
maintenance  and  repair  activities  for 
^i^ch  DRI  funds  may  not  be  used 
include  the  filling  of  pot  holes  in  streets, 
repairing  of  cracks  in  sidewalks,  the 
mowing  of  recreational  areas,  and  the 
replacement  of  expended  street  light 
bulbs;  and 

ii.  Payment  of  salaries  for  staff,  utility 
costs  and  similar  expenses  necessary  for 
the  operation  of  public  works  and 
facilities. 

c  Income  payments.  The' general  rule 
is  that  DRI  funds  may  not  be  iised  for 
income  payments.  For  purposes  of  the 
HUD  Disaster  Recovery  Initiative, 
"income  payments"  means  a  series  of 
subsistence-type  grant  payments  made 
to  an  individual  or  family  for  items  such 
as  food,  dothing,  housing  (rent  or 
mortgage),  or  utilities,  but  excludes 
emergency  grant  payments  made  over  a 
period  of  up  to  three  consecutive 
months  to  the  provider  of  such  items  or 
services  on  behalf  of  an  individual  or     - 
family.' 

3.  Use  of  DRI  funds  as  a  non-Federal 
cost-share.  The  use  of  DRI  funds  as  a 
non-Federal  cost-share  to  meet  the 
requirements  of  a  Federal  grant-in-aid 
program  is  ineUgible,  except  in  the  case 
of  auch  use  with  resfract  to  FEMA's 
Hazard  Mitigation  grant  program 
(HKKiP)  under  section  404  of  the  Robert 
T.  Stafford  Disaster  Assistance  and 
Emogency  Relief  Act.  as  amended. 

K.  Treatment  of  Program  btcome 

Any  program  income  generated  by 
HUD  Disaster  Recovery  Initiative 
becomes  program  income  to  the  State's 
CDBG  program,  not  to  its  DRI  grant 
Such  program  income  shall  be  retmned 
to  the  State  as  program  income  for  the 
year  in  which  the  State  redistributes 
those  funds.  Thoefcse,  any  program 
income  generated  by  DRI  funds  is  to  be 
induded  in  cost  cap  calculations  and 
program  requirements  for  use  of  the 
CDBG  funds.  For  States  not 
partidpating  in  the  CDBG  program, 
program  income  received  by  the  State 
after  doseout  of  its  grant  is  not  subject 
to  any  Federal  requirement. 

L  Acquisition  (Buyouts)  of  Flood- 
damaged  Properties 

1.  Payment  ofpre-flood  values  for 
buyouts. 

HUD  IXsaster  Recovery  Initiative 
State  grant  redpients  have  the 


discretion  to  pay  pre-flood  or  post-flood 
values  for  the  acquisition  of  properties 
located  in  a  flood  way  or  floodplain.  In 
using  DRI  funds  for  such  acquisitions, 
the  grantee  must  uniformly  apply 
whichever  valuation  method  it  chooses. 

2.  Duplication  of  benefits  and 
optional  relocation  payments  with 
buyouts. 

a.  Optional  relocation  assistance 
should  only  be  provided  to  the  extent 
necessary  tar  displaced  persons  to 
relocate  in  a  "comparable  replacement 
dwelling."  as  defined  in  42  U.S.C. 
4601(10)  and  49  CFR  24.2(d),  except  as 
provided  by  HUD  with  prior  approval 
on  a  case  by  case  besis  when  suffident 
cause  exists  due  to  extraordinary  erosive 
economic  impact  of  relocation,  and 
shall  not  eaceed  an  amount  equal  to  the 
housing  replacement  cost  minus: 

i.  Net  proceeds  frtm  any  flood 
insurance  payment  (proceeds  net  of  the 
cost  of  documented  repain  of  flood 
damaRe): 

ii.  Personal  tax  savings  that  resuh 
from  an  owner's  tax  deduction  of  capital 
loss  on  din>laoement  property; 

iii.  FEMA  Hazard  Mitigation  Grant 
Program  acquisitiao  proceeds,  and 

iv.  SBA  disaster  loan  assistance. 

3.  Buyout  of  undamaged  properties. 
Many  buyout  projects  contain  some 

properties  that  were  undamaged  by  the 
floods.  Local  administrators  sometimes 
seA  to  offer  buyouts  to  owners  of 
undamaged  properties  to  maximint 
dearanoe  of  the  floodplain.  Purchase  of 
such  properties  with  DRI  funding  is 
permitted  if  the  properties  are 
inddental  to  the  project  as  a  whole. 

4.  Ownership  and  maintenance  of 
acquired  property. 

Any  property  acquired  writh  DRI 
funds  being  used  to  match  FEMA 
Section  404  Hazard  Mitigation  Grant 
Program  funds  is  subfect  to  section 
404(b)(2)  of  the  Robert  T.  Stafford 
Disaster  ReUef  and  Emwgency 
Assistance  Act.  as  amendbd.  which    . 
requires  that  such  property  will  be 
dedicated  and  maintained  in  perpetuity 
lor  a  use  that  is  compatible  with  open 
^Moe.  recreetitnal.  or  wetlands 
management  practices.  In  addition,  with 
minor  exceptions,  no  new  structure  may 
be  erected  on  the  property  and  no 
subsequent  apphcation  for  Federal 
disaster  assistance  aiay  be  made  for  any 
purpose,  llie  acquiring  entity  may  want 
to  lease  such  property  to  adjacent 
property  owners  or  other  parties  for 
compatible  uses  in  return  for  a 
maintenance  agreement.  Although 
Federal  poUcy  encourages  leasing  rather 
than  selling  such  property,  the  property 
may  be  sold.  In  all  cases,  a  deed 
restriction  or  covenant  running  with  the 
land  must  require  that  the  property  be 
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dedicated  and  maintained  for 
compatible  uses  in  perpetuity. 

5.  Tuture  Federal  assistance  to  0¥mers 
remaining  in  floodplain. 

a.  Section  582  of  the  National  Flood 
Insurance  Reform  Act  of  1994  (in  Title 
V  of  Pub.  L.  103-325)  (42  U.S.C.  5154a) 
prohibits  flood  disaster  assistance  in 
certain  circumstances.  In  general,  it 
provides  that  no  Federal  disaster  relief 
assistance  made  available  in  a  flood 
disaster  area  may  be  used  to  make  a 
payment  (including  any  loan  assistance 
payment)  to  a  person  for  repair, 
replacement,  or  restoration  for  damage 
to  any  personal,  residential,  or 
commercial  property,  if  that  person  at 
any  time  has  received  flood  disaster 
assistance  that  was  conditional  on  the 
person  first  having  obtained  flood 
insurance  under  applicable  Federal  law 
and  the  person  has  subsequently  failed 
to  obtain  and  maintain  floixl  insurance 
as  required  under  applicable  Federal 
law  on  such  property.  (Section  582  is 
self-implementing  without  regulations.) 
This  means  that  a  grantee  may  not 
provide  disaster  assistance  for  the 
above-mentioned  repair,  replacement,  or 
restoration  to  a  person  that  has  failed  to 
meet  this  requirement. 

b.  Section  582  also  impUes  a 
responsibility  for  a  grantee  that  receives 
DRI  funds  or  that,  under  section  122  of 
the  Act,  designates  annually 
appropriated  CDBG  funds  for  disaster 
recovery.  That  responsibility  is  to 
inform  property  owners  receiving 
disaster  assistance  that  triggers  the  flood 
insurance  purchase  requirement  that 
they  have  a  statutory  responsibility  to 
notify  any  transferee  of  the  requirement 
to  obtain  and  maintain  flood  insurance, 
and  that  the  transferring  owner  may  be 
hable  if  he  or  she  fails  to  do  so.  These 
requirements  are  described  below. 

c.  Duty  to  notify.  In  the  event  of  the 
transfer  of  any  property  described  in 
paragraph  e.,  the  transferor  shall,  not 
later  than  the  date  on  which  such 
transfer  occius.  notify  the  transferee  in 
writing  of  the  requirements  to: 

i.  Obtain  flood  insurance  in 
accordance  with  applicable  Federal  law 
with  respect  to  such  property,  if  the 
property  is  not  so  insured  as  of  the  date 
on  which  the  property  is  transferred; 
and 

ii.  Maintain  flood  insurance  in 
accordance  with  applicable  Federal  law 
with  respect  to  such  property. 

Such  written  notincation  shall  be 
contained  in  documents  evidencing  the 
transfer  of  ownership  of  the  property. 

d.  Failure  to  notify.  If  a  transferor  Coils 
to  make  notification  and.  subsequent  to 
the  transfar  of  the  property: 

i.  The  transferee  fails  to  obtain  or 
maintain  flood  insurance,  in  accordance 


with  applicable  Federal  law,  with 
respect  to  the  propwrty; 

it.  The  property  is  damaged  by  a  flood 
disaster;  and 

iii.  Federal  disaster  relief  assistance  is 
provided  for  the  repair,  replacement,  or 
restoration  of  the  property  as  a  result  of 
such  damage, 

iv.  the  transferor  must  reimburse  the 
Federal  Government  in  an  amount  equal 
to  the  amount  of  the  Federal  disaster 
relief  assistance  provided  with  respect 
to  theproperty. 

e.  The  notification  requirements  apply 
to  personal,  commercial,  or  residential 
property  for  which  Federal  disaster 
relief  assistance  made  available  in  a 
flood  disaster  area  has  been  provided, 
prior  to  the  date  on  which  the  property 
is  transferred,  for  repair,  replacement,  or 
restoration  of  the  property,  if  such 
assistance  was  conditioned  upon 
obtaining  flood  insurance  in  accordance 
with  applicable  Federal  law  with 
respect  to  such  property. 

I.  The  term  "Federal  disaster  relief 
assistance"  applies  to  HUD  or  other 
Federal  assistance  for  disaster  relief  in 
"flood  disaster  areas."  This  prohibition 
applies  only  when  the  new  disaster 
relief  assistance  was  given  for  a  loss 
caused  by  flooding.  It  does  not  apply  to 
disaster  assistance  caused  by  other 
sources  (i.e.,  earthquakes,  fire,  wind, 
etc.).  The  term  "flood  disaster  area"  is 
defined  in  section  582(d)(2)  to  include 
an  area  receiving  a  Presidential 
declaration  of  a  mafor  disaster  at 
emergency  as  a  result  of  flood 
conditions. 

M.  Other  Program  Requirements 

1.  General.  This  section  n.M. 
enumerates  laws  that  HUD  will  treat  as 
applicable  to  the  HUD  Disaster  Recovery 
Initiative  grants  to  States  and  State  grant 
recipients,  including  statutes  expressly 
made  applicable  by  the  Act  and  certain 
other  statutes  and  Executive  Orders  for 
which  HUD  has  enforcement 
responsibility.  The  absence  of  mention 
herein  of  any  other  statute  for  which 
HUD  does  not  have  direct  enforcement 
responsibility  is  not  intended  to  be 
taken  as  an  indication  that,  in  HUD's 
opinion,  such  statute  or  Executive  Order 
is  not  applicable  to  activities  assisted 
with  DRI  funds.  States  are  governed  by 
applicable  laws. 

2.  Labor  standards.  In  part  because 
Davis-Bacon  requirements  are  not 
applicable  to  FEMA  disaster  grants,  it  is 
necessary  to  clarify  the  applicability  of 
Davis-Bacon  requirements  in 
relationship  to  the  use  of  DRI  funds  in 
disaster  recovery  efforts.  This  section  of 
this  Notice  addresses  Davis-Bacon 
appUcability  to  use  of  DRI  funds  to 
reimburse  property  o%vners  for 


construction  work  either  completed  or 
in  process  at  the  time  use  of  those  funds 
is  contemplated. 

In  accordance  with  Section  110(a)  of 
the  Act,  construction  work  financed  in 
whole  or  in  part  with  DRI  funds  is 
subject  to  Federal  labor  standards 
provisions  including  the  payment  of 
Davis-Bacon  Act  prevailing  wage  rates. 
Additionally,  such  work  is  subject  to  the 
requirements  of  the  Copeland  Act 
governing  the  certification  and 
submission  of  weekly  payroll  reports 
and  prohibiting  kick-backs  and  other 
impermissible  deductions  from  wages, 
and  the  overtime  requirements  of  the 
Contract  Work  Hours  and  Safety 
Standards  Act.  The  requirements  found 
in  Department  of  Labor  (DOL) 
regulations  for  Davis-Bacon 
administration  and  enforcement  (29 
CFR  parts  1,  3,  5. 6,  and  7)  also  apply. 

a.  Applicability.  DRI  activities  are 
subject  to  program  policies  and 
parameters  for  Federal  labor  standards 
applicability  at  $  570.603.  The  labor 
provisions  apply  to  rehabilitation  of 
residential  property  only  if  such 
property  contains  8  or  more  units. 

b.  Volunteers.  Section  110(b)  of  the 
Act  provides  for  the  use  of  volunteer 
labor  on  construction  work  subject  to 
Federal  labor  standards.  Volunteers  may 
be  utilized  to  the  extent  permitted  under 
the  regulations  in  24  CFR  part  70. 

c.  Work  in  progress.  In  accordance 
with  29  CFR  1.6^).  if  DRI  funds  are 
approved  after  start  of  construction  (e.g.. 
rehabilitation).  Davis-Bacon 
requirements  apply  to  the  construction 
work.  In  such  cases,  the  appropriate 
Davis-Bacon  wage  decision  and  contract 
standards  must  be  incorporated  into  the 
contract  specifications  retroactively  to 
the  date  of  award  or  to  the  start  of 
construction,  if  there  is  no  contract 
award.  However,  HUD  may  request,  and 
the  DOL  may  approve,  a  wage 
determination  effective  on  the  date  the 
DRI  funding  is  approved  (i.e..  not 
retroactively  to  the  start  of 
construction),  provided  that  HUD 
considers  and  DOL  agrees  that  it  is 
necessary  and  proper  in  the  public 
interest  to  prevent  injustice  or  undue 
hardship,  and  provided  further  that 
there  is  no  evidence  of  intent  to  apply 
for  Federal  funding  or  assistance  prior 
to  contract  award  or  start  of 
construction,  as  appropriate. 

d.  Reimbursement  for  completed 
construction  work.  When  DRI  funds  are 
proposed  to  reimburse  property  owners 
for  construction  work  performed  and 
fully  completed  as  disaster  damage 
rehabilitation.  Federal  labor  standards 
provisions  (i.e.,  Davis-Bacon  wage  rates 
and  related  requirements)  are  not 
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applicable  to  the  completed  work 
provided  that: 

i.  Neither  the  owner  nor  the  unit  of 
general  local  government  contemplated 
use  of  or  reimbursement  by  DRI  funds 
for  the  rehabiUtation(s)  before  or  during 
the  time  construction  work  was 
underway;  and 

ii.  No  other  Federal  fundiiig  requiring 
the  payment  of  Davis-Bacon  wage  rates 
was  used  to  carry  out  the  wori^. 

In  these  cases,  the  use  of  DRI  funds  to 
reimburse  owners  for  completed 
rehabilitation  does  not  constitute 
financing  of  construction  work  within 
the  meaning  of  the  labor  standards 
provisions  of  section  110  of  the  Act. 

e.  Davis-Bacon  Streamlining.  The 
HUD  Office  of  Labor  Relations  has 
instituted  a  number  of  streamlining 
measures  that  significantly  reduce  the 
p>aperwork/recordkeeping  burdens 
commonly  attributed  to  Davis-Bacon 

Erojects.  hi  addition.  Labor  Relations 
eadquarters  and  field  staff  are 
committed  to  providing  expedited 
processing  on  all  matters  related  to  DRI 
activities. 

Note  that  most  forms  of  DRI  assistance 
to  homeowners  would  not  trigger  Davis- 
Bacon  requirements.  Grantees  should 
contact  Richard  S.  Allan.  Assistant  to 
the^ecretary  for  Labor  Relations 
(Acting),  or  Jade  M.  Banks  at  (202)  708- 
0370  for  assistance  in  determining 
whether  and  to  what  extent  Davis-Bacon 
requirements  apply  to  specific  activities 
undertaken  widi  DRI  funds.  Information 
about  Federal  labor  standards 
provisions  and  HUD  programs  is  also 
available  on  the  HUD  Homepajge  at: 

http://www.hud.gov/olr/olr int2.html. 

3.  National  Fltxtd  Insurance  Program. 
State  DRI  grants  are  subject  to  sections 
102(a)  and  202(a)  of  the  Flood  Disaster 
Protection  Act,  respectively  for  the 
requirements  for  assisted  property 
owners  to  purchase  flood  insurance  and 
the  effect  of  nonpartidpation  of  the 
community  in  the  flood  insurance 
program.  These  requirements  cannot  be 
waived. 

a.  State  grant  recipients  may  not  use 
HUD  Disaster  Recovery  Initiative 
funding  in  flood  hazard  areas  for 
acquisition  or  construction  projects  in 
commimities  that  have  been  identified 
by  FEMA  as  nonparticipating. 
noncompUant  communities  under  the 
National  Flood  Insurance  Program. 
Specific  guidance  can  be  found  in  the 
references  in  section  I.M.3.b.  Listings  of 
participating,  nonparticipating,  and 
suspended  communities  are  in  the 
FEMA  Federal  Insurance 
Administration's  "National  Flood 
Insurance  Program  Community  Status 
Book."  available  on  the  World  Wide 
Web  at  http://www.fiama.gov/home/ 


fema/csb.htm  for  viewing  or 
downloading.  FEMA's  revised 
publication,  "Mandatory  Purchase  of 
Flood  Insurance  GuideUnes,"  reflecting 
new  provisions  of  the  National  Flood 
Insurance  Reform  Act  of  1994  is  also 
available  on  the  World  Wide  Web  at 
http://www/fema.gov/nfip/mpurfi.htm. 
b.  Section  202(a)  of  the  Flood  Disaster 
Protection  Act  of  1973  (42  U.S.C. 
4106(a))  provides  that  no  Federal  officer 
or  agency  shall  approve  any  financial 
assistance  for  acquisition  or 
construction  purposes  (as  defined  under 
secUon  3(a)  of  said  Act  (42  U.S.C. 
4003(a)).  one  year  or  more  after  a 
community  has  been  formally  notified 
of  its  identification  as  a  community 
containing  an  area  of  special  flood 
hazard,  for  use  in  any  area  that  has  been 
identified  by  the  Director  of  FEMA  as  an 
area  having  special  flood  hazards  unless 
the  community  in  which  such  area  is 
situated  is  then  participating  in  the 
National  Flood  Insurance  Program. 
Notwithstanding  the  date  of  HUD 
approval  of  a  State's  Action  Plan  for 
EMsaster  Recovery,  funds  shall  not  be 
expended  for  acquisition  or 
construction  purposes  in  an  area  that 
has  been  identified  by  FEMA  as  having 
special  flood  hazards  unless  the 
community  in  which  the  area  is  situated 
is  participating  in  the  National  Flood 
Insurance  Pro^Bm  in  accordance  with 
44  CFR  parts  59-79,  or  less  than  a  year 
has  pasMd  since  FEMA  notification  to 
the  community  regarding  such  hazards; 
and,  where  the  community  is 
participating,  flood  insurance  is 
obtained  in  accordance  with  section 
102(a)  of  the  Flood  Disaster  Protection 
Act  of  1973  (42  U.S.C.  4012a(a).) 

N.  Waiver  of  statutory  and  regulatory 
requirements  that  would  otherwise 
apply  to  the  HUD  Disaster  Recovery 
Initiative 

1.  Title  n.  Chapter  6  of  the  1998 
Supplemental  Appropriations  Act. 
provides  that  in  administering  these 
amounts,  the  Secretary  may  waive,  or 
specify  alternative  requirements  for,  any 
provision  of  any  statute  or  regulation 
that  the  Secretary  administers  in 
connection  with  the  obUgation  by  the 
Secretary  or  the  use  by  tha  recipient  of 
these  funds,  except  for  statutory 
requirements  related  to  dvil  rights,  fair 
housing  and  nondiscrimination,  the 
environment,  and  labor  standards,  upon 
a  finding  that  such  waiver  is  required  to 
faciUtate  the  use  of  such  funds,  and 
would  not  be  inconsistent  with  the 
overall  purpose  of  the  statute.  As  noted, 
the  Secretary  may  not  waive  statutory 
requirements  related  to  dvil  rights,  fair 
housing  and  nondiscrimination,  the 
environment,  or  labor  standards.  Also. 


as  provided  in  implementing  language 
in  section  I.C.2.  in  this  notice,  the 
statute  requires  that  more  than  50 
percent  of  the  funds  must  benefit 
primarily  persons  of  low  and  moderate 
income  unless  HUD  makes  a  finding, 
based  on  a  State's  request,  that  there  is 
a  compelling  need  to  waive  such 
requirement.  The  procedures  set  forth  in 
this  notice  reflect  the  waiver  of  the 
statutory  and  regulatory  requirements 
that  the  Secretary  considered  necessary 
for  the  implementation  of  the  HUD 
Disaster  Recovery  Initiative,  and  that  are 
authorized  to  be  waived  under  title  IL 
Chapter  6  of  the  1998  Supplemental 
Appropriations.  The  statutory  and 
regulatory  requirements  that  have  been 
waived  pertain  to  requirements 
governing  consolidated  planning 
submissions,  CDBG  program 
requirements,  acquisition  and  relocation 
requirements,  and  other  program  related 
requirements.  Elsewhere  in  today's 
Federal  Register.  HUD  has  pubUshed  a 
notice  listing  the  spedfic  statutory  and 
regulatory  requirements  that  have  been 
waived  and  setting  forth  the  reasons  for 
the  waivers.  With  resped  to  the  waivers 
of  these  statutory  and  regulatory 
requirements,  no  further  action  need  be 
taken  bythe  grantees. 

2.  HUD  may  issue  additional  waivers 
(beyond  those  already  waived  by  the 
Secretary  in  the  implementation  of  this 
initiative)  deemed  appropriate  under 
this  authority.  HUD  will  consider 
additional  waivers  on  a  case-by-case 
basis,  as  requested  by  grantees.  Such 
waivers  will  receive  expedited  review. 

3.  States  and  State  grant  redpients 
should  give  priority  to  projects  that 
benefit  low-  and  moderate-income 
individuals  to  the  maximum  extent 
practicable. 

n.  Enniriiig  the  Public  Tmst 

A.  Program  Administrative. 
Recordkeeping  and  Reporting 
Requirements 

The  program  administrative 
requirements  at  §§  570.489-570.492. 
which  are  not  otherwise  waived,  shall 
apply,  except  that,  with  resped  to 
reporting: 

1.  States  must  submit  a  Performance 
Evaluation  Report  (PER)  pursuant  to  24 
CFR  91.520.  separately  for  the  HUD 
Disaster  Recovery  Initiative,  similar  in 
all  other  respects  to  that  which  is 
required  for  the  CDBG  program 
regulated  at  24  CFR  part  570.  HUD  will 
compile  this  PER  for  the  HUD  Disaster 
Recovery  Initiative  from  the  quarterly 
reports  submitted  imder  paragraph  2. 
below,  except  that,  with  the  final 
quarterly  report  submitted  prior  to  grant 
doseout.  States  must  also  indude  with 
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the  PER  a  special  narrative  that 
discusses  how  the  State  assured  that 
activities  met  the  requirements  of  this 
notice  with  respect  to  the  buyout  of 
structtues  in  a  disaster  area. 
2.  Congress  has  required  that 

Suarterly  reports  be  submitted  regarding 
le  actual  projects,  localities  and  needs 
for  which  funds  have  been  provided. 
HUD  must  also  receive  reporting 
information  for  program  management 
purposes.  Therefore,  each  State  must 
submit  a  quarterly  report,  as  HUD 

itresoribes,  no  later  than  30  days 
bllowing  each  calendar  quarter, 
beginning  after  the  Brst  fiill  calendar 
quarter  after  grant  award  and  continuing 
until  all  funds  have  been  expended  and 
that  expenditure  reported.  Each 
quarterly  report  will  include 
information  on  the  project  name, 
activity,  location,  national  objective, 
funds  budgeted  and  expended,  non- 
HUD  Disaster  Recovery  Initiative 
Federal  source  and  funds,  numbers  of 
properties  and  housing  units,  and 
numbers  of  low-  and  moderate-income 
households.  Quarterly  reports  must  be 
submitted  using  HUD's  web-based 
Disaster  Recovery  Initiative  Grant 
Reporting  system.  Annually  (i.e.,  with 
every  fourth  submission),  the  report 
shall  include  a  financial  reconciliation 
of  funds  budgeted  and  expended,  and 
calculation  of  the  overall  percent  of 
benefit  to  low-  and  moderate-income 
persons  .  HUD  has  sought  approval  from 
0MB  for  new  information  collection 
requirements  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501-3520).  OMB  approval  is 
under  OMB  control  number  2506-0165. 
which  expires  on  May  31,  2001.  In 
accordance  with  the  Paperwork 
Reduction  Act,  HUD  may  not  conduct  or 
sponsor  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  displays  a  valid 
control  number. 

B.  Cost  Principles 

1.  Direct  and  indirect  cost  principles. 
Costs  incurred,  whether  chaiiged  on  a 
direct  or  an  indirect  basis,  must  be  in 
conformance  with  OMB  Circulars  A-87, 
"Cost  Principles  for  State,  Local  and 
Indian  Tribal  Governments;"  A-122. 
"Cost  Principles  for  Non-profit 
Organizations;"  or  A-21,  "Cost 
Principles  for  Educational  Institutions." 
as  applicable.!  All  items  of  cost  listed  in 
Attachment  B  of  these  Circulars  that 
require  prior  Federal  agency  approval 
are  allowable  without  prior  approval  of 


■  TbaM  circuUn  are  available  from  the  American 
Cotninunilie*  Cenier  by  calling  the  following  toll- 
free  number*:  (BOO)  99S-9999  or  (8001  4S3-2209 
III  Y)  or  on  the  Internet  at  "www.whiiehouae.Bov/ 
WH/EOP/omb«4loc". 


HUD  to  the  extent  they  comply  with  the 
general  policies  and  principles  stated  in 
Attachment  A  of  such  circulars  and  are 
otherwise  eligible  under  the  HUD 
Disaster  Recovery  Initiative,  except  for 
the  following: 

i.  Depreciation  methods  for  fixed 
assets  shall  not  be  changed  without 
HUD's  specific  approval  or.  if  charged 
through  a  cost  allocation  plan,  the 
Federal  cognizant  agency. 

ii.  Fines  and  penalties  (including 
punitive  damages)  are  unallowable  costs 
to  the  HUD  Disaster  Recovery  Initiative. 

iii.  Pre-award  costs  for  State  grant 
recipients  are  limited  to  those 
authorized  under  §  570.489(b). 

2.  Uniform  administrative 
requirements  and  cost  principles.  The 
State  and  State  grant  recipients,  their 
agencies  or  instrumentalities,  and 
subrecipients  shall  comply  with  the 
poUcies,  guidelines,  and  requirements 
of  OMB  Circulars  A-87  and  A-133 
(implemented  at  24  CFR  part  45).  as 
applicable.  States  shall  also  comply 
with  the  applicable  requirements  of 

§  570.489  that  are  not  otherwise  waived 
or  modified  by  this  notice. 

3.  Consultant  activities.  Consulting 
services  are  eligible  for  assistance  for 
professional  assistance  in  program 
planning,  development  of  community 
development  objectives,  and  other 
general  professional  guidance  relating  to 
program  execution.  The  use  of 
consultants  is  governed  by  the 
following: 

a.  Employer-employee  type  of 
relationship.  No  person  providing 
consultant  services  in  an  employer- 
employee  type  of  relationship  shall 
receive  more  than  a  reasonable  rate  of 
compensation  for  personal  services  paid 
with  DRI  funds.  In  no  event,  however, 
shall  such  compensation  exceed  the 
equivalent  of  the  daily  rate  paid  for 
Level  IV  of  the  Executive  Schedule. 
Such  services  shall  be  evidenced  by 
written  agreements  between  the  parties 
that  detail  the  responsibilities, 
standards,  and  compensation. 

b.  Independent  contractor 
relationship.  Consultant  services 
provided  under  an  indef>endent 
contractor  relationship  are  governed  by 
the  procurement  requirements  in 

§  570.489(g)  and  are  not  subject  to  the 
Level  IV  limitation. 

C.  Public  Law  88-352  and  Public  Law 
90-284;  Affirmatively  Furthering  Fair 
Housing;  Executive  Order  1 1063 

1.  The  following  requirements  apply 
to  HUD  Disaster  Recovery  Initiative: 

a.  Public  Law  88-352.  which  is  title 
VI  of  the  Gvil  Rights  Act  of  1964  (42 
U.S.C.  2000d  et  seq.),  and  implementing 
regulations  in  24  CFR  part  1. 


b.  Public  Law  90-284.  which  is  the 
Fair  Housing  Act  (42  U.S.C.  3601-3620). 
In  accordance  with  the  Fair  Housing 
Act,  the  Secretary  requires  that  grantees 
administer  all  programs  and  activities 
related  to  housing  and  community 
development  in  a  manner  to 
affirmatively  further  the  policies  of  the 
Fair  Housing  Act.  Furthermore,  for  each 
grantee  receiving  a  DRI  grant,  the 
certification  that  the  grantee  will 
affirmatively  further  uir  housing  shall 
s[)ecifically  require  the  grantee  to 
assimie  the  responsibility  of  fair  housing 
planning  by  conducting  an  analysis  to 
identify  impediments  to  fair  housing 
choice  within  the  State,  taking 
appropriate  actions  to  overcome  the 
effects  of  any  impediments  identified 
through  that  analysis,  and  maintaining 
records  reflecting  the  analysis  and 
actions  in  this  regard  and  assuring  that 
State  grant  recipients  comply  with  their 
certifications  to  affirmatively  further  fair 
housing. 

2.  Executive  Order  11063,  as  amended 
by  Executive  Order  12259  (3  CFR,  1959- 
1963  Comp.,  p.  652;  3  CFR,  1980  Comp.. 
p.  307)  (Equal  Opportunity  in  Housing), 
and  implementing  regulations  in  24  CFR 
part  107,  also  apply. 

D.  Section  109  of  the  Act 

1.  No  person  in  the  United  States 
shall  on  the  ground  of  race,  color, 
religion,  national  origin  or  sex.  be 
excluded  from  participation  in,  be 
denied  the  benefits  of,  or  be  subjected 
to  discrimination  under,  any  program  or 
activity  funded  in  whole  or  in  part  with 
DRI  funds  made  available  pursuant  to 
the  Act.  "Funded  in  whole  or  in  part 
with  HUD  community  development 
funds"  means  that  DRI  funds  have  been 
transferred  by  the  State  grant  recipient 
or  a  subrecipient  to  an  identifiable 
administrative  unit  and  disbursed  in  a 
program  or  activity.  The  term  "State 
grant  recipient"  means  recipient  as 
defined  in  section  I.D. 

2.  Specific  discriminatory  actions 
prohibited  and  corrective  actions. 

a.  A  recipient  may  not,  under  any 
program  or  activity,  directly  or  through 
contractual  or  other  arrangements,  on 
the  ground  of  race,  color,  religion, 
national  origin,  or  sex: 

i.  Deny  any  individual  any  facilities, 
services,  financial  aid  or  other  benefits 
provided  under  the  program  or  activity. 

ii.  Provide  any  facilities,  services, 
financial  aid  or  other  benefits  that  are 
different,  or  are  provided  in  a  different 
form,  from  that  provided  to  others  under 
the  program  or  activity. 

iii.  Subject  an  individual  to  segregated 
or  separate  treatment  in  any  facility  in. 
or  in  any  matter  of  process  related  to 


Federal  Register /Vol.  63,  No.  204 /Thursday.  October  22,  1998 /Notices 


56773 


receipt  of  any  service  or  benefit  under 
the  program  or  activity. 

iv.  Restrict  an  individual  in  any  way 
in  access  to,  or  in  the  enjoyment  of,  any 
advantage  or  privilege  enjoyed  by  others 
in  connection  with  faciUties.  services, 
financial  aid  or  other  benefits  under  the 
program  or  activity. 

v.  Treat  an  individual  differently  &x>m 
others  in  determining  whether  the 
individual  satisfies  any  admission, 
enrollment,  eligibility,  membership,  or 
other  requirement  or  condition  that  the 
individual  must  meet  in  order  to  be 
provided  any  faciUties.  services  or  other 
benefit  provided  under  the  program  or 
activiw. 

vi.  Deny  an  individual  an  opporttmity 
to  participate  in  a  program  or  activity  as 
an  employee. 

'  b.  A  recipient  may  not  use  criteria  or 
methods  of  administration  that  have  the 
effisct  of  subjecting  persons  to 
discrimination  on  the  basis  of  race, 
color,  religion,  national  origin,  or  sex.  or 
have  the  effect  of  defeating  or 
substantially  impairing  accompUshment 
of  the  objectives  of  the  program  or 
activity  with  respect  to  persons  of  a 
particular  race,  color,  religion,  national 
origin,  or  sex. 

c.  A  recipient,  in  determining  the  site 
or  location  of  hoiising  or  facilities 
provided  in  whole  or  in  part  with  funds, 
may  not  make  selections  of  such  site  or 
location  that  have  the  effect  of 
excluding  persons  from,  denying  them 
the  benefits  of.  or  subjecting  them  to 
discrimination  on  the  ground  of  race, 
color,  religion,  national  origin,  or  sex;  or 
that  have  the  purpose  or  e^ct  of 
defeating  or  substantially  impairing  the 
accomplishment  of  the  objectives  of  the 
Act. 

d.i.  In  administering  a  program  or 
activity  funded  in  whole  or  in  part  with 
DRI  fiinds  regarding  which  the  recipient 
has  previously  discriminated  against 
persons  on  the  groimd  of  race,  color, 
religion,  national  origin  or  sex.  or  if 
there  is  sufficient  evidence  to  conclude 
that  such  discrimination  existed,  the 
recipient  must  take  remedial  affirmative 
action  to  overcome  the  effects  of  prior 
discrimination.  The  word  "previously" 
does  not  exclude  current  discriminatory 
practices. 

ii.  In  the  absence  of  discrimination,  a 
recipient,  in  administering  a  program  or 
activity  funded  in  whole  or  in  part  with 
DRI  fiinds.  may  take  any 
nondiscriminatory  affirmative  action 
necessary  to  ensure  that  the  program  or 
activity  is  open  to  all  without  regard  to 
race,  color.  reUgion.  national  origin  or 
sex. 

iii.  After  a  finding  of  noncompliance 
or  after  a  recipient  has  a  firm  basis  to 
conclude  that  discrimination  has 


occurred,  a  recipient  shall  not  be 
prohibited  from  taking  any  eligible 
action  to  ameliorate  an  imbalance  in 
services  or  facilities  provided  to  any 
geographic  area  or  specific  group  of 
persons  within  its  jurisdiction,  where 
the  purpose  of  such  action  is  to  remedy 
prior  discriminatory  practice  or  usage. 

e.  Notwithstanding  anything  to  the 
contrary,  nothing  omtained  herein  shall 
be  construed  to  prohibit  any  recipient 
from  maintaining  or  constructing 
separate  Uving  fadUties  or  rest  room 
facilities  for  the  difiierent  sexes. 
Furthermore,  selectivity  on  the  basis  of 
sex  is  not  prohibited  when  institutional 
or  custodial  services  can  properly  be 
performed  only  by  a  member  of  the 
same  sex  as  the  recipients  of  the 
services. 

3.  Any  prohibition  against 
discrimination  on  the  basis  of  age  under 
the  Age  Discrimination  Act  of  1975  (42 
U.S.C.  6101  etseq.)  or  with  respect  to 
an  otherwise  quaUfied  handicapped 
person  as  provided  in  secticm  504  of  the 
Rehabilitation  Act  of  1973  (29  U.S.C 
794)  shall  also  apply  to  any  program  or 
activity  funded  in  whole  or  in  part  Mrith 
DRI  funds.  HUD  regulations 
implementing  the  Age  Discrimination 
Act  are  contained  in  24  CFR  part  146 
and  the  regulations  implementing 
section  504  are  contained  in  24  (7R  part 
8. 

E.  Environmental  Review  Requirements 

1.  Prior  to  the  commitment  of  any  DRI 
funds,  grantees  must  comply  with  the 
regulations  in  24  CFR  part  58.  These 
regulations  require:  the  analysis  of 
potential  environmental  impacts; 
consultation  with  interested  parties;  and 
public  notificaticm  of  the  resuhs  of  the 
analysis  and  intent  to  request  release  of 
funds  from  HUD.  State  grant  recipients 
must  assume  the  responsibility  for 
environmental  reviews  under  the 
Disaster  Recovery  Initiative.  States 
administering  DRI  funds  must  assume 
the  responsibilities  set  forth  in  §  58.18 
for  overseeing  the  State  grant  recipients' 
compliance  with  environmental  review 
requirements,  including  receiving 
requests  for  release  of  frmds  (RROF)  and 
environmental  certifications  form  State 
grant  recipients  and  objections  from 
government  agencies  and  the  public  in 
accordance  with  subject  H  of  24  CFR 
part  58.  The  State  must  forward  to  the 
responsible  HUD  field  office  the 
environmental  certification,  the  RROF 
and  any  objections  received,  and  must 
recommend  to  HUD  whether  to  approve 
or  disapprove  the  certification  and 
RROF. 

2.  Disaster  recovery  assistance  in  a 
floodplain.  ' 


a.  The  State  grant  recipient  must 
follow  the  eight-step  decision-making 
process  required  by  Executive  Order 
11988.  Floodplain  Management,  as 
codified  b»  HUD  programs  at  S  55.20. 
The  Order  covers  the  proposed 
acquisition,  construction,  improvement, 
disposition,  financing,  and  use  of 
property  in  a  floodplain.  Other  related 
Federal  environmental  laws  and 
authorities  noted  at  §  58.5  may  also 

b.  liie  Office  of  Management  and 

Budget  (C^fB)  and  the  Council  on       

Environmental  Quahty  (CEQ)  joinUy 
issued  a  memcMandum  on  February  18, 
1997  entitied  "  Floodplain  Management 
and  Procedures  For  Evaluation  and 
Review  of  Levee  and  Associated 
Restoration  Projects."  which 
emphasizes  the  need  to  consider 
nonstructural  alternatives.  e.g.. 
"buyouts."  in  flood  disaster  recovery 
activities  and  the  need  for  coordination 
amo^  all  levels  of  government. 

3.  uiviroomental  assessments  and 
reviews  may  be  tioed  to  eliminate 
duplicaticm  and  to  save  time  and 
resources.  For  other  Federal  programs, 
mvironmental  assessments  and  reviews 
are  not  carried  out  by  the  State  grant 
recipients  as  they  are  for  the  HUD 
Disaster  Recovery  Initiative,  but  are 
usuaHy  undertaken  by  Federal  staffer 
contractors.  Therefore,  the  State  grant 
recipients  must  coordinate  %irith  other 
Federal  agencies.  e.g..  FEMA.  to  tier  . 
environmental  assessments  and  reviews 
for  activities  funded  by  programs  of 
both  Federal  agencies. 

4.  foint  envirotunental  assessments 
betvnen  HUD  and  other  Federal 
agencies. 

a.  In  addition  to  the  provisions  of 
§  58.33.  the  following  special 
procedures  may  be  employed  vihen 
HUD  and  other  Federal  agencies  jointly 
fund  a  project  related  to  recovoy  from 
a  covered  disaster. 

b.  A  State  grant  recipient 
administering  Federal  environmental 
requiremmts  for  the  HUD  Disaster 
Recovery  Initiative  may  enter  into 
cooperating  agreements  with  other 
Fec^ral  agencies  to  prepare  an 
environmental  assessment  for  a  HUD 
Disaster  Recovery  Initiative-funded 
project  The  cooperating  agreement  will 
identify  the  project,  all  Federal  agencies 
party  to  the  agreement  (including  the 
State  grant  recipient  acting  for  HUD 
under  the  provisions  of  24  CFR  part  58). 
which  agency  will  be  the  lead  agency 
and  prepare  the  envirmment 
assessment,  and  the  scope  of  the 
assessment,  including  the  size  and  area 
of  potential  impact.  The  lead  agency 
will  prepare  the  assessment,  using  its 
own  CEQ-approved  procedures,  and 
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conduct  all  required  reviews, 
consultations  and  public  notifications 
under  applicable  related  laws  and 
authorities.  

c.  The  provisions  of  24  CFR  part  58 
would  apply  if  a  State  grant  recipient 
administering  a  HUD-funded  program 
that  is  subiect  to  part  58  (e.g.,  the  HUD 
Disaster  Recovery  Initiative)  is  the  lead 
agency. 

d.  If  the  State  grant  recipient  that 
assumes  the  HUD  environmental  review 
responsibilities  is  not  the  lead  agency, 
then  that  government  must  review  the 
completed  environmental  assessment 
that  was  prepared  by  a  lead  agency 
under  the  cooperating  agreement.  If  the 
review  of  the  document  determines  that 
the  information  is  not  accurate  or 
complete  or  does  not  meet  the 
requirements  of  24  CFR  part  58,  a  State 
grant  recipient  administering  the 
provisions  of  24  CFR  part  58  must  reject 
the  assessment  and  prepare  its  own 
independent  assessment  as  required  in 
24  CFR  part  58.  A  State  grant  recipient 
acting  as  a  cooperating  agency  remains 
responsible  for  review  under  authorities 
that  may  be  unique  to  HUD-assisted 
projects  under  part  58,  i.e.,  HUD 
environmental  standards  in  24  CFR  part 
51  and  HUD  policy  regarding  toxic  or 
hazardous  materials.  However,  if  a  lead 
agency's  assessment  meets  the 
requirements  of  part  58,  except  for  a 
lack  of  coverage  of  these  particular 
areas,  the  cooperating  agency  need  not 
reject  the  assessment.  In  these  cases,  the 
cooperating  agency  may  add  its  own 
review  of  these  areas  and  its  own 
findings  regarding  the  overall 
environmental  impact  of  the  project. 

e.  If  an  assessment  showing  no 
significant  environmental  impact  is 
adopted  by  a  State  grant  recipient 
administering  the  provisions  of  24  CFR 
part  58,  it  must  formally  record  its 
adoption  punuant  to  §  58.38,  prepare  a 
statement  that  the  proposed  HUD 
funding  of  the  proposed  project 
produces  no  significant  environmental 
impact  (FONSI),  and  follow  the 
provisions  for  release  of  funds  as  stated 
in  subpart  H  of  24  CFR  part  58, 
including  notice  to  the  public  and  the 
statutory  waiting  period. 

F.  Displacement,  Relocation, 
Acquisition,  and  Replacement  of 
Housing 

1.  General  policy  for  minimizing 
displacement.  Consistent  with  the  other 
goals  and  objectives  of  the  HUD  Disaster 
Recovery  Initiative,  and  the  Executive 
Order  on  Floodplain  Management,  a 
State  shall  assure  that  it  has  taken  all 
reasonable  steps  to  minimize  the 
displacement  of  persons  (families, 
individuals,  businesses,  nonprofit 


organizations,  and  farms)  as  a  result  of 
activities  assisted  under  this  program. 

2.  Relocation  assistance  for  displaced 
persons  at  URA  levels. 

a.  A  displaced  person  shall  be 
provided  with  relocation  assistance  at 
the  levels  described  in,  and  in 
accordance  with  the  requirements  of,  49 
CFR  part  24,  which  contains  the 
government-wide  regulations 
implementing  the  Uniform  Relocation 
Assistance  and  Real  Property 
Acquisition  PoUcies  Act  of  1970  (URA) 
(42  U.S.C.  4601-4655). 

b.  Displaced  person. 

i.  For  purposes  of  paragraph  2.  of  this 
section,  the  term  "displaced  person" 
means  any  person  (family,  individual, 
business,  nonprofit  organization,  or 
farm)  that  moves  fiom  real  property,  or 
moves  his  or  her  personal  property  firom 
real  property,  permanently  and 
involuntarily,  as  a  direct  result  of 
rehabilitation,  demolition,  or 
acquisition  for  an  activity  assisted  under 
this  initiative.  A  permanent,  involuntary 
move  for  an  assisted  activity  includes  a 
permanent  move  &t>m  real  property  that 
is  made: 

(1)  After  notice  by  the  State  grant 
recipient  to  move  permanently  from  the 
property,  if  the  move  occun  after  the 
initial  official  submission  to  HUD  (or 
the  State,  as  applicable)  for  grant,  loan, 
or  loan  guarantee  funds  under  this 
initiative  that  are  later  provided  or 
granted. 

(2)  After  notice  by  the  property  owner 
to  move  permanently  from  the  property, 
if  the  move  occurs  after  the  date  of  the 
submission  of  a  request  for  financial 
assistance  by  the  property  owner  (or 
person  in  control  of  the  site)  that  is  later 
approved  for  the  requested  activity. 

(3)  Before  the  date  described  in 
paragraph  2.b.i.(l)  or  (2).  if  the  State 
grant  recipient  determines  that  the 
displacement  directly  resulted  from 
acquisition,  rehabilitation,  or 
demolition  for  the  requested  activity. 

(4)  If  the  person  is  the  tenant- 
occupant  of  a  dwelling  unit  and  any  one 
of  the  following  two  situations  occurs: 

(a)  The  tenant  is  required  to  relocate 
temporarily  for  the  activity  but  the 
tenant  is  not  offered  payment  for  all 
reasonable  out-of-pocket  expenses 
incurred  in  connection  with  the 
temporary  relocation,  including  the  cost 
of  moving  to  and  fixim  the  temporary 
location  and  any  increased  housing 
costs,  or  other  conditions  of  the 
temporary  relocation  are  not  reasonable; 
and  the  tenant  does  not  return  to  the 
building/complex;  or 

(b)  The  tenant  is  required  to  move  to 
another  unit  in  the  building/complex, 
but  is  not  offered  reimbursement  for  all 


reasonable  out-of-pocket  expenses 
incurred  in  connection  with  the  move, 
ii.  Notwithstanding  the  provisions  of 
paragraph  2.b.i.,  the  term  "displaced 
person"  does  not  include: 

(1)  A  person  who  is  evicted  for  cause 
based  upon  serious  or  repeated 
violations  of  material  terms  of  the  lease 
or  occupancy  agreement  To  exclude  a 
person  on  this  basis,  the  State  grant 
recipient  must  determine  that  the 
eviction  was  not  undertaken  for  the 
piupose  of  evading  the  obligation  to 
provide  relocation  assistance  under  this 
section; 

(2)  A  person  who  moves  into  the 
property  after  the  date  of  the  notice 
described  in  {>aragraph  2.b.i.(l)  or  (2)  of 
this  section,  but  who  received  a  written 
notice  of  the  expected  displacement 
before  occupancy. 

(3)  A  person  who  is  not  displaced  as 
described  in  49  CFR  24.2(g)(2). 

(4)  A  person  who  the  State  grant 
recipient  determines  is  not  displaced  as 
a  direct  result  of  the  acquisition, 
rehabilitation,  or  demolition  for  an 
assisted  activity.  To  exclude  a  person  on 
this  basis.  HUD  must  concur  in  that 
determination. 

iii.  A  grantee  (or  State  or  State 
recipient,  as  applicable)  may.  at  any 
time,  request  HUD  to  determine  whether 
a  person  is  a  displaced  person  under 
this  section. 

3.  Optional  relocation  assistance.  In 
connection  with  the  use  of  DRI  funds  for 
buyouts,  a  State  may  permit  a  State 
grant  recipient  to  provide  relocation 
payments  and  other  relocation 
assistance  to  persons  displaced  by 
activities  that  are  not  subject  to 
paragraph  2.  The  State  may  also  permit 
the  State  grant  recipient  to  provide 
relocation  assistance  to  persons 
receiving  assistance  under  paragraph  2. 
of  this  section  at  levels  in  excess  of 
those  required  by  this  paragraph.  Unless 
such  assistance  is  provided  under  State 
or  local  law,  the  State  grant  recipient 
shall  provide  such  assistance  only  upon 
the  basis  of  a  written  determination  that 
the  assistance  is  appropriate.  The  State 
grant  recipient  must  adopt  a  written 
policy  available  to  the  public  that 
describes  the  relocation  assistance  that 
the  State  grant  recipient  has  elected  to 
provide  and  that  provides  for  equal 
relocation  assistance  within  each  class 
of  displaced  persons. 

4.  Acquisition  of  real  property.  The 
acquisition  of  real  profwrty  for  an 
assisted  activity  is  subject  to  49  CFR 
part  24.  subpart  B. 

5.  Appeals.  If  a  person  disagrees  with 
the  determination  of  the  State  grant 
recipient  concerning  the  person's 
eligibility  for,  or  the  amount  of,  a 
relocation  payment  under  this  section. 
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the  person  may  file  a  written  appeal  of 
that  determination  with  that 
government.  The  appeal  procedures  to 
be  followed  are  described  in  49  CFR 
24.10.  In  addition,  a  low-or  moderate- 
income  household  that  has  been 
displaced  fiom  a  dwelling,  where  grant, 
loan  or  guarantee  funds  are  provided  by 
a  State,  may  file  a  written  request  for 
further  review  of  the  State  grant 
recipient's  decision  to  the  State. 
6.  Responsibility  of  the  State. 

a.  The  State  is  responsible  for 
ensuring  compliance  with  these 
requirements,  notwithstanding  any  third 
party's  contractual  obligation  to  the 
State  grant  recipient  to  comply  with  the 
provisions  of  this  section.  For  purposes 
of  State  DRI  funds,  the  State  shall 
require  State  grant  recipients  to  certify 
that  they  will  comply  with  the 
requirements  of  this  section. 

b.  The  cost  of  assistance  required 
under  this  section  may  be  paid  fiom 
local  pubUc  funds,  funds  provided 
under  this  initiative,  or  fimds  available 
fiom  other  sources. 

c.  The  State  and  State  grant  recipient 
must  maintain  records  in  sufficient 
detail  to  demonstrate  compliance  with 
the  provisions  of  this  section. 

G.  Employment  and  Contracting 
Opportunities 

1.  Grantees  shall  comply  with 
Executive  Order  11246,  as  amended  by 
Executive  Orders  11375. 11478. 12086, 
and  12107  (3  CFR.  1964-1965  Comp..  p. 
339: 3  CFR.  1966-1970  Comp.,  p.  684; 

3  CFR,  1966-1970  Comp.,  p.  803;  3  CFR. 
1978  Comp..  p.  230:  and  3  CFR.  1978 
Comp..  p.  264)  (Equal  Employment 
Opportimity)  and  the  implementing 
regulations  at  41  CFR  chapter  60;  and 

2.  Though  requirements  of  Section  3 
of  the  Housing  and  Urban  Development 
Act  of  1968  (12  U.S.C.  1701u)  and 
implementing  regulations  at  24  CFR  part 
135.  are  waived.  HUD  encourages  each 
grantee  to  give  priority  to  the  hiring  of 
local  low  and  moderate  income  persons 
and  contractors  in  carrying  out  its 
disaster  recovery  activities. 

3.  Contracting  with  small  and 
minority  firms,  women's  business 
entemrises  and  labor  surplus  area  firms. 

a.  The  State  and  State  grant  recipient 
must  take  all  necessary  affirmative  steps 
to  assure  that  minority  firms,  women's 
business  enterprises,  and  labor  surplus 
area  firms  are  used  when  possible. 

b.  Affirmative  steps  include: 
i.  Placing  qualified  small  and 

minority  businesses  and  women's 
business  enterprises  on  soUdtation  lists; 

ii.  Assuring  that  small  and  minority 
businesses  and  women's  business 
enterprises  are  solicited  whenever  they 
are  potential  sources; 


iii.  Dividing  total  requirements,  when 
economically  feasible,  into  smaller  tasks 
or  quantities  to  permit  maximum 
participation  by  small  and  minority 
businesses,  and  women's  business 
enterprises; 

iv.  Establishing  delivery  schedules, 
where  the  requirement  permits,  which 
encourage  participation  by  small  and 
minority  businesses,  and  women's 
business  enterprises; 

V.  Using  the  services  and  assistance  of 
SBA  and  the  Minority  Business 
Development  Agency  of  the  U.S. 
Department  of  Commerce;  and 

vi.  Requiring  the  prime  contractor,  if 
subcontracts  are  to  be  let.  to  take  the 
affirmative  steps  listed  in  subparagraphs 
(1)  through  (5)  above. 

H.  Lead-Based  Paint 

States  shall  comply  with  the 
provisions  of  §  570.487(c). 

/.  Architectural  Barriers  Act  and  the 
Americans  with  Disabilities  Act 

1.  The  Architectural  Barriers  Act  of 
1968  (42  U.S.C.  4151-4157)  requires 
certain  Federal  and  Federally  funded 
buildings  and  other  facilities  to  be 
designed,  constructed,  or  altered  in 
accordance  with  standards  that  insure 
accessibility  to,  and  use  by,  physically 
handicapped  people.  A  building  or 
facility  designed,  constructed,  or  altered 
with  fimds  allocated  or  reallocated 
imder  this  initiative  after  December  11, 
1995,  and  that  meets  the  definition  of 
"residential  structiue"  as  defined  in  24 
CFR  40.2  or  the  definition  of  "building" 
as  defined  in  41  CFR  101-19.602(a)  is 
subject  to  the  requirements  of  the 
Architectural  Barriers  Act  of  1968  (42 
U.S.C.  4151-4157)  and  shall  comply 
with  the  Uniform  Federal  Accessibility 
Standards  (Appendix  A  to  24  CFR  part 
40  for  residential  structures,  and 
Appendix  A  to  41  CFR  pari  101-19. 
subpart  101-19.6.  for  general  type 
buildings). 

2.  The  Americans  with  Disabilities 
Act  (42  U.S.C  12131: 47  U.S.C  155, 
201,  218  and  225)  (ADA)  provides 
comprehensive  dvil  rights  to 
individuals  with  disabilities  in  the  areas 
of  employment,  pubUc 
accommodations.  State  and  local 
government  services,  and 
telecommunications.  It  further  provides 
that  discrimination  includes  a  fiulure  to 
design  and  construct  facilities  for  first 
occupancy  no  later  than  January  26, 
1993  that  are  readily  accessible  to  and 
usable  by  individu^  with  disabilities. 
Further,  the  ADA  requires  the  removal 
of  architectural  barriers  and 
communication  barriers  that  are 
structural  in  nature  in  existing  facilities, 
where  such  removal  is  readily 


achievable — that  is,  easily 
accomplishable  and  able  to  be  carried 
out  without  much  difficulty  or  expense. 

/.  Constitutional  Prohibition 

1.  In  accordance  with  First 
Amendment  church/State  principles,  as 
a  general  rule,  DRI  grant  assistance  may 
not  be  used  for  religious  activities  or 
provided  to  primarily  religious  entities 
for  any  activities,  including  secular 
activities. 

2.  The  following  restrictions  and 
limitations  therefore  apply  to  the  use  of 
DRI  funds. 

a.  DRI  funds  may  not  be  used  for  the 
acquisition  of  property  or  the 
construction  or  rehabilitation  (including 
historic  preservaticm  and  removal  of 
architectural  barriers)  of  structures  to  be 
used  for  religious  purposes  or  purposes 
that  will  otherwise  promote  religious 
interests.  This  limitation  includes  the 
acquisitimi  of  property  for  ownership  by 
primarily  religious  entities  and  the 
ooostructioa  or  rehabilitation  (including 
historic  presOTvation  and  removal  of 
architectural  barriers)  of  structures 
owned  by  such  entities  (except  as 
permitted  under  paragraph  2.b.  of  this 
section  with  respect  to  rriiabilitatiao 
and  under  paragraph  2.d.  of  this  section 
with  respect  to  repairs  imdertaken  in 
connection  with  public  services) 
regardless  of  the  use  to  be  made  of  the 
property  or  structure.  Propoty  owned 
by  primarily  religious  entities  may  be 
acquired  with  DRI  funds  at  no  mcne 
than  fair  maiiiet  value  for  a  non- 
religious  use. 

b.  DRI  funds  may  be  used  to 
rehabilitate  buildings  owned  by 
primarily  religious  entities  to  be  used 
for  a  wholly  secular  purpose  under  the 
following  conditions: 

i.  The  building  (or  pcntion  thereof) 
that  is  to  be  improved  with  the  HUD 
Disaster  Recovery  Initiative  assistance 
has  been  leased  to  an  existing  or  newly 
established  wholly  secular  entity  (which 
may  be  an  entity  established  by  the 
religious  entity): 

ii.  The  HUD  Disaster  Recovery 
Initiative  assistance  is  provided  to  the 
lessee  (and  not  the  lessor)  to  make  the 
improvements: 

iii.  The  leased  premises  will  be  used 
exclusively  for  secular  purposes 
available  to  persons  regardless  of 
religion: 

iv.  The  lease  payments  do  not  exceed 
the  fair  market  rent  of  the  premises  as 
they  were  before  the  improvements  are 
made; 

jr.  The  portion  of  the  cost  of  any 
improvements  that  also  serve  a  non- 
leased  part  of  the  building  will  be 
allocated  to  and  paid  for  by  the  lessor. 
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vi.  The  lessor  enters  into  a  binding 
agreement  that  unless  the  lessee,  or  a 
qualifled  successor  lessee,  retains  the 
use  of  the  leased  premises  for  a  wholly 
secular  purpose  for  at  least  the  useful 
life  of  the  improvements,  the  lessor  will 
pay  to  the  lessee  an  amount  equal  to  the 
residual  value  of  the  improvements: 

vii.  The  lessee  must  remit  the  amount 
received  from  the  lessor  under 
paragraph  b.vi.  of  this  section  to  the 
recipient  or  subrecipient  from  which  the 
DRI  funds  were  derived. 

viii.  The  lessee  can  also  enter  into  a 
management  contract  authorizing  the 
lessor  religious  entity  to  use  the 
building  for  its  intended  secular 
purpose,  e.g.,  homeless  shelter, 
provision  of  pubUc  services.  In  such 
case,  the  religious  entity  must  agree  in 
the  management  contract  to  carry  out 
the  secular  purpose  in  a  manner  free 
from  religious  influences  in  accordance 
with  the  principles  set  forth  in 
paraoaphc. 

c.  As  a  general  rule,  DRI  funds  may  be 
used  for  eligible  public  services  to  be 
provided  through  a  primarily  religious 
entity,  where  the  religious  entity  enters 
into  an  agreement  with  the  State  grant 
recipient  or  subrecipient  from  which  the 
DRI  funds  are  derived  that,  in 
connection  with  the  provision  of  such 
services: 

i.  It  will  not  discriminate  against  any 
employee  or  applicant  for  employment 
on  the  basis  of  religion  and  will  not 
limit  employment  or  give  preference  in 
employment  to  persons  on  the  basis  of 
religion: 

ii.  It  will  not  discriminate  against  any 
person  applying  for  such  pubUc  services 
on  the  buds  of  religion  and  will  not 
limit  such  services  or  give  preference  to 
persons  on  the  basis  of  religion: 

iii.  It  will  provide  no  religious 
instruction  or  counseling,  conduct  no 
religious  worship  or  services,  engage  in 
no  religious  proselytizing,  and  exert  no 
other  religious  influence  in  the 
provision  of  such  public  services: 

iv.  Where  the  public  services 
provided  under  paragraph  2.c.  are 
carried  out  on  property  owned  by  the 
primarily  religious  entity.  DRI  hinds 
may  also  be  used  for  minor  repairs  to 
such  property  that  are  directly  related  to 
carrying  out  the  public  services  where 
the  cost  constitutes  in  dollar  terms  only 
an  incidental  portion  of  the  DRI  grant 
expenditure  for  the  public  services. 

JC  Political  Activities 

DRI  funds  may  not  be  used  to  finance 
the  use  of  facilities  or  equipment  for 
pohtical  purposes  or  to  engage  in  other 
partisan  political  activities,  such  as 
candidate  forums,  voter  transportation, 
or  voter  registration.  However,  a  facility 


originally  assisted  with  DRI  funds  may 
be  used  on  an  incidental  basis  to  hold 
political  meetings,  candidate  forums,  or 
voter  registration  campaigns,  provided 
that  all  parties  and  organizations  have 
access  to  the  fadUty  on  an  equal  basis, 
and  are  assessed  equal  rent  or  use 
charges,  if  any. 

L  Use  of  Debarred,  Suspended,  or 
Ineligible  Contractors  or  Subrecipients 

The  requirements  set  forth  in  24  CFR 
part  24  apply  to  this  program. 

M.  Procurement 

When  procuring  property  or  services 
to  be  paid  for  in  whole  or  in  part  with 
DRI  funds,  the  State  shall  follow  its 
procurement  policies  and  procedures. 
The  State  shall  establish  requirements 
for  prociuement  policies  and 
procedures  for  State  grant  recipients, 
based  on  full  and  open  competition. 
Methods  of  fHOCurement  (e.g.,  small 
purchase,  sealed  bids/formal 
advertising,  competitive  proposals,  and 
noncompetitive  proposals)  and  their 
applicability  shall  be  specified  by  the 
State.  Cost  plus  a  percentage  of  cost  and 
percentage  of  construction  costs 
methods  of  contracting  shall  not  be 
used.  The  policies  and  procedures  shall 
also  include  standards  of  conduct 
govmning  employees  engaged  in  the 
award  or  administration  of  contracts. 
(Other  conflicts  of  interest  are  covered 
by  section  II.N.  of  this  notice  and 
§  570.489(h).)  The  State  shall  oisure 
that  all  purchase  orders  and  contracts 
include  any  clauses  required  by  Federal 
statutes,  executive  orders  and 
implementing  regulations.  The  State 
may  adopt  procurement  standards  in 
§  85.36,  and  may  adopt  procurement 
standards  in  §  85.36  for  its  State  grant 
recipients  that  are  also  Q)BG 
entitlement  commimities  regardless  of 
whether  the  State  adopts  such  standards 
for  other  State  grant  recipients. 

N.  Conflict  of  Interest 

1.  Applicability.  In  the  procurement  of 
supplies,  equipment,  construction,  and 
services  by  the  States.  State  grant 
recipients,  and  subrecipients,  the 
conflict  of  interest  pfovisions  in  section 
n.M.  shall  apply.  In  all  cases  not 
governed  by  section  II.M.,  this  section 
n.N'.  shall  applv.  Such  cases  include  the 
acquisition  and  disposition  of  real 
property  and  the  provision  of  assistance 
with  DRI  funds  by  the  unit  of  general 
local  government  or  its  subrecipients,  to 
individuals,  businesses  and  other 
private  entities. 

2.  Conflicts  prohibited.  Except  for 
eligible  administrative  or  personnel 
costs,  the  general  rule  is  that  no  persons 
described  in  paragraph  3.  of  this  section 


who  exercise  or  have  exercised  any 
functions  or  responsibilities  with 
respect  to  HUD  Disaster  Recovery 
Initiative-assisted  activities  or  who  are 
in  a  position  to  partici[>ate  in  a  decision- 
making process  or  gain  inside 
information  with  regard  to  such 
activities,  may  obtain  a  financial  interest 
or  benefit  from  the  activity,  or  have  an 
interest  or  benefit  from  the  activity,  or 
have  an  interest  in  any  contract, 
subcontract  or  agreement  with  respect 
thereto,  or  the  proceeds  thereunder, 
either  for  themselves  or  those  with 
whom  they  have  family  or  business  ties, 
during  their  tenure  or  for  one  year 
thereafter. 

3.  Persons  covered.  The  conflict  of 
interest  provisions  for  paragraph  2. 
apply  to  any  person  who  is  an 
employee,  agent,  consultant,  officer,  or 
elected  official  or  appointed  official  of 
the  State,  or  of  a  State  grant  recipient, 
or  of  any  designated  public  agencies,  or 
subrecipients  which  are  receiving  DRI 
funds. 

4.  Exceptions:  Threshold 
requirements.  Upon  written  request  by 
the  State,  an  excepticm  to  the  provisions 
of  paragraph  2.  of  this  secticm  involving 
an  employee,  agent,  consultant,  officer, 
or  elected  official  (h'  appointed  official 
of  the  State  may  be  granted  by  HUD  on 
a  case-by-case  basis.  In  all  other  cases, 
the  State  may  grant  such  an  exception 
upon  written  request  of  the  State  grant 
recipient  provided  the  State  shall  fiiUy 
document  its  determination  in 
compliance  with  all  requirements  of 
paragraph  4.a.,  including  the  State's 
position  with  respect  to  each  factor  at 
paragraph  5.,  and  such  documentation 
shall  be  available  fOT  review  by  the 
pubUc  and  by  HUD.  An  exception  may 
be  granted  after  it  is  determined  that 
such  an  exception  will  serve  to  further 
the  purpose  of  the  Act  and  the  effective 
and  efficient  administration  of  the 
program  or  project  of  the  State  or  State 
grant  recipient,  as  appropriate.  An 
exception  may  be  considered  only  after 
the  State  or  State  grant  recipient,  as 
appropriate,  has  provided  the  following: 

a.  A  disclosure  of  the  nature  of  the 
conflict,  accompanied  by  an  assurance 
that  there  has  been  public  disclosure  of 
the  conflict  and  a  description  of  how  the 
public  disclosure  was  made:  and 

b.  An  opinion  of  the  attorney  for  the 
State  or  the  State  grant  recipient,  as 
appropriate,  that  the  interest  for  which 
the  exception  is  sought  would  not 
violate  State  or  local  law. 

5.  Factors  to  be  considered  for 
exceptions.  In  determining  whether  to 
grant  a  requested  exception  after  the 
requirements  of  paragraph  4.  have  been 
satisfactorily  met,  the  ciunulative  effect 
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of  the  following  factors,  where 
applicable,  shall  be  considered: 

a.  Whether  the  exception  would 
provide  a  significant  cost  benefit  or  an 
essential  degree  of  expertise  to  the 
program  or  project  which  would 
otherwise  not  be  available: 

b.  Whether  an  opportunity  was 
provided  for  open  competitive  bidding 
or  negotiation; 

c.  Whether  the  pwrson  afiiected  is  a 
member  of  a  group  or  class  of  low  or 
moderate  income  persons  intended  to  be 
the  beneficiaries  of  the  assisted  activity, 
and  the  exception  will  permit  such 
person  to  receive  generally  the  same 
interests  or  benefits  as  are  being  made 
available  or  provided  to  the  group  or 
class: 

d.  Whether  the  affacted  person  has 
withdrawn  from  his  or  her  functions  or 
responsibiUties,  or  the  decision-making 
process  with  respect  to  the  specific 
assisted  activity  in  question: 

e.  Whether  the  interest  or  benefit  was 
present  before  the  affected  person  was 
in  a  position  as  described  in  this 
paragraph  5.; 

f.  Whether  undue  hardship  will  result 
either  to  the  State  or  the  unit  of  general 
local  government  or  the  person  aflected 
when  weighed  against  the  pubUc 
interest  served  by  avoiding  the 
prohibited  conflict:  and 

g.  Any  other  relevant  considerations. 

O.  Performance  Reviews  and  Dispute 
Resolution  and  Enforcement  Actions 

The  provisions  of  24  CFR  subpart  I 
apply  to  States,  regarding  HUD  review 
of  grantee  performance,  resolution  of 
disputes  regarding  grantee  performance, 
and  adjudicative,  remedial  and 
enforcement  actions  that  HUD  may  take 
to  resolve  noncompliance  matters. 

Catalog  of  Federal  Domestic  Assistance 

The  Catalog  of  Federal  Domestic 
Assistance  numbera  for  the  1998  HUD 
Disaster  Recovery  Initiative  are  as 
follows:  14.219: 14.228. 

Dated:  October  19, 1998. 
Saul  N.  Ramirez,  |r.. 

Assistant  Secretary  for  Community  Planning 
and  Development. 

(FR  Doc.  98-28436  Filed  10-21-98;  8:45  ami 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-4398-M-02] 

1998  HUD  DIsaatsr  Recovery  Initiative; 
Waivera  and  Modiflcationa  of 
Requirementa  for  Community 
Development  Block  Qrant  Funda  Under 
the  1998  Supplemental  Appropriationa 
and  Reaciaaiona  Act 

AGENCY:  Office  of  Commtmity  Planning 
and  Development.  HUD. 
ACTION:  Notice  of  waivera  and  ' 
modifications. 

summary:  Elsewhere  in  today's  Federal 
Register,  HUD  published  a  notice 
governing  the  allocation  and  use  of 
funds  under  the  1998  Disaster  Recovery 
Initiative.  In  implementing  this 
Initiative,  HUD  is  authorized  by  statute 
to  waive  statutory  and  regulatory 
requirements.  This  notice  lists  the 
provisirais  being  waived  and  provides 
justifications  for  these  waivera. 
FOR  FURTHER  INFOflMATKM  CONTACT:  Jan 
C.  Opper,  Senior  Program  Officer,  oiffice 
of  Block  Grant  Assistance,  Department 
of  Housing  and  Urban  Development. 
Room  7286.  451  Seventh  Street,  S.W.. 
Washington,  DC  20410,  telephone 
number  (202)  708-3587.  Persons  with 
hearing  or  speech  impairments  may 
access  this  number  via  TTY  by  calling 
the  Federal  Information  Relay  Service  at 
(800)  877-8339.  FAX  inquiries  may  be 
sent  to  Mr.  Opper  at  (202)  401-2044. 
(Except  for  the  "800"  number,  these 
telephone  numbera  are  not  toll-free.) 
SUPPtaiENTARY  INFORMATION: 

Title  n.  Chapter  6  of  the  1998 
Supplemental  Appropriations  and 
Rescissions  Act  (the  Act),  appropriates 
$130  million  in  Community 
Development  Block  Grant  (CDBG)  funds 
to  use  for  disaster  relief,  long-term 
recovery,  and  mitigation  in 
communities  affected  by  Presidentially 
declared  natural  disasters  designated 
during  fiscal  year  1998. 

With  respect  to  these  supplemental 
fiinds,  the  Act  provides  that  Secretary  of 
HUD,  except  as  provided  in  the  next 
proviso, 

"may  waive  or  specify  alternative 
requirements  for,  any  provision  of  any 
statute  or  regulation  that  the  Secretary 
administere  in  connection  with  the 
obligation  by  the  Secretary  or  the  use  by 
the  recipient  of  these  funds,  except  for 
statutory  requirements  related  to  civil 
rights,  fair  housing  and 
nondiscrimination,  the  environment, 
and  WboT  standards,  upon  a  finding  that 
such  waiver  is  required  to  Eacilitate  the 
use  of  such  funds  and  would  not  be 
inconsistent  with  the  overall  purpose  of 


the  statute:  Provided  further,  That  the 
Secretary  may  waive  the  requirements 
that  activities  benefit  persons  of  low- 
and  moderate-income,  except  that  at 
least  50  percent  of  the  funds  imder  this 
head  must  benefit  primarily  persons  of 
low-  and  moderate-income  unless  the 
Secretary  makes  a  finding  of  compelUng 
need." 

In  conjimction  with  these  statutory 
provisions  and  purauant  to  24  CFR 
5.110,  the  Department  has  determined 
that  it  has  good  cause  to  waive  certain 
regulatory  provisions  governing  the  use 
of  Disaster  Recovery  Initiative  funds. 
Therefore,  to  facilitate  the  use  of  the 
Disaster  Recovery  Initiative  funds 
appropriated  under  Chapter  6  of  the 
Act,  the  following  provisions  have  been 
wraived  for  the  reasons  set  fnth  below. 
These  waivera  apply  to  activities  funded 
under  the  Act  with  Disaster  Recovery 
Initiative  funds. 

Ceneolidated  Submiseions  far 
Coauniinity  Ptanning  and  DevriopoMnt 


Description  of  Requirements  Waived 

Qtizen  participation  requirements  at 
42  U.S.C  5304(a),  42  U.S.C 
5306(d)(5)(C),  24  CFR  91.115(c),  to  the 
extent  that  expedited  amendment  of  the 
State's  ConsoUdated  Plan  is  necessary  to 
ensure  timely  deUvery  of  assistance, 
except  that  grantees  must  provide 
alternative  procedures  for  pubUc  notice 
of  funding  availabiUty,  as  approved  by 
HUD. 

Justification:  To  provide  the  flexibility 
to  expedite  the  availability  of  disaster 
recovery  assistance,  if  necessary. 

The  requirements  at  42  U.S.C. 
12705(a)(2),  42  U.S.C.  5304(a)(1),  42 
U.S.C  5304(m),  and  24  CFR  91.320. 

Justification:  To  provide  the  flexibility 
to  expedite  the  availability  of  disaster 
recovery  assistance,  if  necessary.  These 
requirements  concern  the  submission  of 
an  Annual  Action  Plan  (for  States 
receiving  annual  allocations  of  regular 
CDBG  hmding).  42  U.S.C.  5304(m) 
contains  the  requirement  for  submissicm 
of  a  Community  Development  Plan 
describing  a  grantee's  priority  non- 
housing  community  development 
needs.  Section  I.G.  of  the  Federal 
Register  notice,  published  elsewhere  in 
tocky's  Federal  Register,  implementing 
the  Disaister  Recovery  Initiative 
establishes  streamlined,  alternative 
planning  and  submission  requirements 
for  Disaster  Recovery  Initiative  funding 
which  meet  the  int«it  of  the  Cranston- 
Gonzalez  National  Affordable  Housing 
Act  and  the  Housing  and  Qunmunity 
Development  Act.  All  State  grantees  that 
receive  formula  allocations  of  CDBG 
funding  have  already  met  the  statutory 
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and  regulatory  requirements  for  the  five- 
year  strategic  plan  in  the  Consolidated 
Plan. 

Citizen  participation  requirements  at 
42  U.S.C.  5304(a)(2)  and  (a)(3)(A) 
through  (E).  24  CFR  91.110  and  91.115, 
and  24  CFR  570.486(a). 

Justification:  To  provide  the  flexibiUty 
to  expedite  the  availability  of  disaster 
recovery  assistance,  if  necessary. 
Section  I.G.  of  the  Federal  Regiater 
notice  implementing  the  Disaster 
Recovery  Initiative  establishes 
streamlined,  alternative  citizen 
participation  requirements  for  Disaster 
Recovery  Initiative  funding  which  meet 
the  intent  of  the  National  Affordable 
Housing  Act  and  the  Housing  and 
Community  Development  Act.  Such 
requirements  provide  for  public  notice, 
appraisal,  examination,  and  comment 
on  the  activities  proposed  for  the  use  of 
DRI  funds,  but  do  not  specifically 
require  public  hearings. 

Community  Development  Block  Grant 
Program 

Description  of  Requirements  Waived 

Requirements  at  42  U.S.C.  5301(c).  42 
U.S.C.  5304(b)(3)(A)  and  24  CFR 
570.484  (for  States)  that  70  percent  of 
funds,  over  a  period  not  to  exceed  three 
years,  are  for  activities  that  benefit  low 
and  moderate  income  persons. 

Justification:  Grantees  should  give 
maximum  fioasible  priority  to  funding 
activities  that  benefit  persons  of  low  and 
moderate  income.  Because  the  damage 
to  community  development  and  housing 
is  without  regard  to  income,  and 
income-producing  \6bs  are  often  lost 
following  a  disaster  for  a  period  of  time, 
it  is  important  to  give  grantees 
maximum  flexibility  to  carry  out 
recovery  activities  within  the  confines 
of  the  CDBG  program  national 
obfectives.  which  are  not  waived.  Also, 
with  mitigation  activities  such  as  the 
buyout  of  flood  prone  properties,  it  is 
within  the  community's  interest  and 
consistent  with  Federal  disaster  and 
floodplain  policy  to  reduce  the  risks  to 
health  and  safety  and  to  lessen  future 
disaster  damage  and  related  costs  by 
buying  out  all  properties  with  areas  at 
risk,  rather  than  ttJung  a  patchwork 
approach.  Section  I.C.2  of  the  Federal 
Register  notice  implementing  the 
Disaster  Recovery  Initiative  establishes 
requirements  for  complying  with  the 
statutory  mandate  that  each  grantee's 
program  principally  (at  least  50%) 
benefit  low-  and  moderate-income 
persons. 

Requirements  at  42  U.S.C.  5305(a)  and 
24  CFR  570.482(a)  through  (d), 
concerning  activities  eligible  for  funding 
under  the  Disaster  Recovery  Initiative. 


Justification:  To  give  maximum 
flexibility  to  grantees  in  addressing  the 
wide  variety  of  needs  resulting  from 
natural  disasters,  the  Department  has 
established  alternative  requirements  for 
eligible  activities  at  section  I.H.  of  the 
Federal  Register  notice  implementing 
the  Disaster  Recovery  Initiative.  These 
requirements  will  ensure  compliance 
with  the  eligibility  requirements  of  the 
Act  and  will  ensure  accountability  in 
the  use  of  funds. 

Modifying  42  U.S.C.  5305(a)(9)  to 
prohibit  the  use  of  DRI  funds  as  a  non- 
Federal  cost-share  to  meet  the 
requirements  of  a  Federal  grant-in-aid 
program,  except  in  the  case  of  such  use 
Mrith  respect  to  FEMA's  Hazard 
Mitigation  grant  program  (HMGP)  under 
section  404  of  the  Robert  T.  Stafford 
Disaster  Assistance  and  Emergency 
Relief  Act,  as  amended,  or  except  as 
may  be  permitted  by  waiver  of  ihis 
restriction  on  a  case-by-case  basis. 

The  50  percent  of  downpayment 
limitation  on  direct  homeownership 
assistance  for  low  or  moderate  income 
homebuyers  at  42  U.S.C.  5305(a)(24)(D). 

Justification:  Required  to  provide 
additional  assistance  to  low/moderate 
income  disaster  victims  in  instances  in 
which  direct  homeownership  assistance 
with  50  percent  of  a  downpayment  is 
insufficient. 

Provisions  of  42  U.S.C.  Chapter  69— 
Community  Development  and  24  CFR 
part  570  that  would  prohibit  States 
electing  to  receive  CDBG  funds  from 
distributing  such  funds  to  units  of 
general  local  government  in  entitlement 
communities  and  to  Indian  tribes, 
including  42  U.S.C.  5306(d)(1)  and 
(2)(A)  and  24  CFR  570.480(a),  to  the 
extent  that  such  provisions  limit  the 
distribution  of  funds  to  units  of  general 
local  government  located  in 
nonentitlement  areas  and  to  Indian 
tribes. 

Justification:  This  provides  the  State 
the  flexibility  necessary  to  meet  a  wide 
range  of  recovery  needs  in  any  areas  of 
the  State,  including  those  in  entitlement 
communities  and  on  Indian 
reservations,  that  have  been  affected  by 
the  disaster.  

Requirements  at  24  CFR  570.480(a). 
570.481(a)  and  570.486(b). 

Justification:  These  provisions 
describe  requirements  which  are 
specific  to  States'  administration  of 
CDBG  funding  for  non-entitlement 
areas.  24  CFR  570.480(a)  indicates  that 
other  subparts  of  Part  570  are  generally 
not  applicable  to  the  State  CDBG 
program:  24  CFR  570.481(a)  indicates 
that  HUD  will  defer  to  States' 
interpretations  of  the  definitions  of 
terms  contained  in  42  U.S.C.  5300  et. 
seq.;  24  CFR  570.486(b)  governs 


activities  serving  beneficiaries  outside 
the  jurisdiction  of  the  unit  of  general 
local  government.  The  Act  permits  HUD 
to  specify  alternative  requirements  for 
purposes  of  the  Disaster  Recovery 
Initiative.  Where  possible,  the  Federal 
Register  notice  implementing  the 
Disaster  Recovery  Initiative  retains  the 
administrative  flexibility  provided  to 
States  in  the  State  CDBG  program. 

Requirements  of  42  U.S.C. 
S306(d)(3)(A)  and  24  CFR  S70.489(a)(l) 
concerning  the  use  of  Disaster  Recovery 
Initiative  funds  for  State  administrative 
costs,  including  matching  funds 
requirements. 

Justification:  Waiving  these 
provisions  would  prevent  undue 
hardship  on  States  and  would  further 
the  purposes  of  disaster  recovery,  by 
eliminating  the  requirement  that 
Disaster  Recovery  Initiative  funds  spent 
on  State  administrative  costs  be 
matched  with  State  funding.  Paragraph 
I.H.8.b.  of  the  Federal  Register  notice 
implementing  the  Disaster  Recovery 
Initiative  establishes  ahemative 
requirements  for  States'  use  of  funds  for 
costs  incurred  in  administering  this 
funding. 

The  provisions  at  42  U.S.C.  5304()) 
and  24  CFR  570.489(e).  for  the  State 
CDBG  program,  that  require  States  to 
allow  units  of  local  government  to  retain 
program  income.  All  program  income 
will  be  returned  to  the  State  and  will 
become  program  income  for  the  year  in 
which  the  State  redistributes  those 
funds. 

Justification:  Waiver  of  this  provision 
will  also  allow  States  to  quickly  utilize 
all  program  income  for  other  eligible 
activities,  except  that  for  States  not 
participating  in  the  CDBG  program, 
program  income  received  by  a  State 
after  closeout  of  its  grant  shall  not  be 
subject  to  any  Federal  requirement. 

Requirements  of  42  U.S.C. 
5306(d)(2)(C)(iii)  concerning  restrictions 
on  a  State's  ability  to  limit  activities 
eligible  for  funding. 

Justification:  Waiving  these 
requirements  will  increase  State 
grantees'  flexibility  in  prioritizing  and 
responding  to  disaster  recovery  needs. 

Acquisition  and  RelocatioB 
Requirements  for  CDBG  Disaster 
Supplemental  Funds 

Description  of  Requirements  Waived 

One-for-one  replacement 
requirements  at  42  U.S.C.  5304(d)(2) 
and  24  CFR  570.488.  570.606(c)  and 
42.375(a),  for  low  and  moderate  income 
dwelling  units  (1)  damaged  by  the 
disaster.  (2)  for  which  CDBG  funds  are 
used  for  demolition,  and  (3)  which  are 
not  suitable  for  rehabilitation.  Requires 
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that  all  occupied  and  vacant  occupiable 
low/moderite  income  dwelling  units 
that  are  demolished  or  converted  to  a 
use  otho-  than  as  low/moderate  income 
dwelling  units  in  connection  with  a 
CmG  activity  must  be  replaced  with 
low/moderate  income  dwelling  units. 
These  requirements  are  waived 
provided  the  grantee  assures  HUD  it 
will  use  all  resources  at  its  disposal, 
including  DRI  funds  authorized  to  be 
used  for  a  program  of  optional 
relocation  assistance  under  42  U.S.C 
S05(a)(ll).  to  ensure  no  displaced 
homeowner  will  be  denied  access  to 
decent,  safe  and  sanitary  suitable 
replacement  housing  because  he  or  she 
has  not  received  sufficient  financial 
assistance. 

Justification:  Not  waiving  this 
provision  would  discourage  grantees 
from  demolition  and  clearance  of 
dwelling  units  that  would  otherwise  be 
appropriate  for  CDBG  assistance.  Such 
inaction  would  inhibit  recovery  efforts 
and  add  to  health  and  safety  problems. 

Relocation  requirements  at  42  U.S.C. 
5304(d)(2)(iii)  and  (iv)  and  24  CFR 
570.606(c)  and  42.350(e).  to  permit  a 
grantee  to  meet  all  or  part  of  its 
obUgation  to  provide  relocation  benefits 
to  displaced  persons  under  sections  204 
and  205  of  the  Uniform  Relocation 
Assistance  and  Real  Property 
Acquisition  PoUcies  Act  of  1970,  as 
amended  (42  U.S.C.  4601  et.  seq)  (URA). 
The  statutory  requirements  of  the  URA 
are  also  applicable  to  the  administration 
of  FEMA  assistance,  and  disparities  in 
rental  assistance  payments  for  activities 
funded  by  HUD  and  that  agency  will 
thus  be  eliminated. 

Justification:  FEMA  is  subject  to  the 
requirements  of  the  URA.  Pureuant  to 
this  authority,  FEMA  requires  that 
rental  assistance  payments  be  calculated 
on  the  basis  of  the  amount  necessary  to 
lease  or  rent  comparable  housing  for  a 
period  of  42  months.  HUD  is  also 
subject  to  these  requirements,  but  is  also 
covered  by  alternative  relocation 
provisions  authorized  under  42  U.S.C. 
5304(d)(2)(iii)  and  (iv)  and 
implementing  regulations  at  24  CFR 
570.606(c)(2).  These  alternative 
relocation  benefits,  available  to  low-  and 
moderate-income  displacees  opting  to 
receive  them  in  certain  HUD  programs, 
require  the  calculation  of  similar  rental 
assistance  payments  on  the  basis  of  60 
months,  rather  than  42  months,  thereby 
creating  a  disparity  between  the 
available  benefits  offered  by  HUD  and 
FEMA.  respectively.  The  waiver  assures 
uniform  and  equitable  treatment  for  all 
such  tenants  under  the  URA,  as 
qualified  by  this  waiver. 

Requirements  at  49  CFR  24.2(d)(8)(ii}, 
24.402(b)(2)  and  24.404,  to  the  extent 


that  they  require  grantees  to  provide 
URA  financial  assistance  sufficient  to 
reduce  the  displaced  person's  post- 
displacement  rent/utiUty  cost  to  30 
percent  of  household  income. 

Justification:  The  failure  to  suspoid 
these  requirements  would  impede 
disaster  recovery.  To  the  extent  that  a 
tenant  has  been  paying  rents  in  excess 
of  30  percent  of  household  income 
without  demonstrable  hardship,  rental 
assistance  payments  to  reduce  tenant 
costs  to  30  percent  would  not  be 
required. 

Requirements  of  Sections  204  and  205 
of  the  URA.  and  49  CFR  Part  24,  to  the 
extent  necessary  to  permit  a  grantee  to 
meet  all  or  a  portion  of  a  grantee's 
replacement  housing  financial 
assistance  obligation  to  a  displaced 
renter  who  elects  to  relocate  to  rental 
housing  through  a  tenant-based  rental 
assistance  (TBRA)  housing  program 
subsidy  (e.g..  Section  8  rental  voucher 
or  certificate)  provided  that  the  renter  is 
also  provided  referrals  to  suitable, 
available  rental  replacement  dwellings 
where  the  owner  is  willing  to 
participate  in  the  TBRA  program,  and 
the  period  of  authorized  assistance  is  at 
least  42  months. 

Justification:  Failure  to  grant  the 
waiver  would  impede  disaster  recovery 
whenever  TBRA  program  subsidies  are 
available  but  funds  for  cash  relocation 
assistance  are  limited.  The  change 
conforms  URA  policy  with  Section 
104(d)  relocation  assistance. 

Requirements  of  Section  202(b)  of  the 
URA  and  49  CFR  24.302,  to  the  extent 
that  they  require  a  grantee  to  offer  a 
person  displaced  from  a  dwelling  unit 
the  option  to  receive  a  "moving  expense 
and  dislocation  allowance"  based  on  the 
current  schedule  of  allowances  prepared 
by  the  Federal  Highway  Administration, 
provided  that  the  grantee  establishes 
and  offers  the  person  a  moving  expense 
and  dislocation  allowance  under  a 
schedule  of  allowances  that  are 
reasonable  for  the  jurisdiction  and  take 
into  account  the  number  of  rooms  in  the 
displacement  dwelling,  whether  the 
person  owns  and  must  move  the 
furniture,  and.  at  a  minimum,  the  kinds 
of  expenses  described  in  49  CFR 
24.303(a)(1). 

Justification:  Failure  to  suspend  this 
provision  would  impede  disaster 
recovery  by  requiring  grantees  to  offer 
allowances  that  do  not  reflect  local  labor 
and  transportation  costs.  Persons 
displaced  from  a  dwelling  remain 
entitled  to  choose  a  payment  for  actual 
reasonable  moving  and  related  expenses 
if  they  find  that  approach  preferable  to 
the  locally  establi^ed  moving  expense 
and  dislocation  allowance. 


Requirements  of  Section  414  of  the 
Stafford  Disaster  Relief  and  Emergency 
Assistance  Act  (42  U.S.C  5181)  so  that 
Uniform  Relocation  Act  provisions  do 
not  apply  when  a  homeowner  displaced 
by  the  disaster  is  assisted.  Section  414 
States:  "Notwithstanding  any  other 
provisioo  of  law,  no  person  otherwise 
eligible  for  any  kind  of  replacement 
housing  payment  under  the  Uniform 
Relocation  Assistance  and  Real  Property 
Acquisition  Policies  Act  of  1970  (P.L. 
91-646)  shall  be  denied  such  eligibility 
as  a  result  of  his  being  unable,  because 
of  a  major  disaster  as  detennined  by  the 
President,  to  meet  the  occupancy 
requirements  set  by  such  Act" 

Justification:  Failtue  to  waive  secticm 
414  would  impede  disaster  recovery, 
discouraging  grantees  from  the 
acquisition.  demoUtion  or  rehabilitation 
of  disaster-damaged  housing  because  of 
excessive  costs  that  would  result  from 
replacement  housing  payments  made  to 
former  homeowners  displaced  by  the 
disaster.  Homeowners  actually 
displaced  by  a  HUD-assisted  disaster 
recovoy  project  will  omtinue  to  receive 
URA  assistance.  Hconeowners  displaced 
by  the  disaster  may  apply  fat  assistance 
under  available  disaster  recovery 
programs. 

Other  Applicable  Raquiicmeats 

Requirements  of  12  U.S.C.  1701u,  24 
CFR  570.607(b)  and  24  CFR  part  135, 
concerning  the  requirements  of  Section 
3  of  the  Housing  and  Urban 
Development  Act  of  1968. 

Justification:  Waiving  these 
requirements  will  increase  grantees' 
flexibiUty  in  responding  to  disaster 
recovery  needs  and  nvill  increase  the 
efficiency  with  which  activities  may  be 
implemented  to  meet  those  needs. 
However,  in  the  Federal  Wegistar  notice 
implem«iting  the  Disaster  Recovery 
Initiative  funding,  HUD  encourages 
grantees  to  give  priority  to  the  hiring  of 
local  low-  and  moderate-income  pers(ms 
and  contracton  in  carrying  out  its 
activities. 

Requirements  of  24  CFR  570.612  and 
24  CFR  part  52,  concerning  appUcability 
of  Executive  Order  12372  regarding 
intergovernmental  consultation  and 
review  of  activities  proposed  for  Federal 
funding. 

Justification:  Waiving  these 
requirements  will  increase  grantees' 
flexibility  in  responding  to  disaster 
recovery  needs  and  «vill  increase  the 
efficiency  with  which  activities  may  be 
implemented  to  meet  those  needs. 
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Dated:  October  19. 1996. 
Saul  N.  Raininz.  Jr., 

Assistant  Secretary  for  Community  Planning 
and  Development. 
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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  docomenls  having  general 
appicabifty  and  legal  effect,  most  of  wfiich 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  bf 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  isted  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Haalth  Inspection 
Service 

7  CFR  Parts  319  and  354 

[Doctot  No.  98-087-31 
RIN  0679-nABOI . 

Solid  Wood  Pacidng  Material  From 
China 

AQENCV:  Animal  and  Plant  Heahh 
Inspection  Service,  USDA. 
ACTION:  Interim  rule;  clarification  of 
efCsctive  date. 

summary:  This  document  clarifies  the 
effective  date  of  an  interim  rule 
published  in  the  Federal  Register  on 
September  18. 1998.  In  the  interim  rule, 
we  amended  the  regulations  for 
importing  logs,  lumber,  and  other 
unmanufactured  wood  articles  by 
adding  treatment  and  documentation 
requirements  for  solid  wood  packing 
material  imported  from  China.  That  rule 
is  scheduled  to  take  effect  on  December 
17. 1998.  We  are  clarifying  that  the 
requirements  of  the  rule  apply  to 
shipments  that  depart  China  for  the 
United  States  on  or  after  December  17, 
1998,  but  do  not  apply  to  shipments  that 
depart  China  prior  to  that  date,  even  if 
such  shipments  arrive  in  the  United 
States  after  December  17, 1998. 

DATES:  The  interim  rule  published  at  63  • 
FR  50100  remains  effective  December 
17. 1998. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Ronald  Campbell,  Import  Specialist, 
Phytosanitary  Issues  Management  Team, 
PPQ,  APHIS.  4700  River  Road  Unit  140, 
Riverdale,  MD  20737-1236,  (301)  734- 
6799. 

SUPPLEMENTARY  MFORMATKM: 

Backgronnd 

The  Animal  and  Plant  Health 
Inspection  Service  (APHIS)  imposes 


requirements  on  the  importation  of  logs, 
lumber,  and  other  unmanufactured 
wood  articles  to  prevent  the 
introduction  into  the  United  States  of 
dangerous  plant  pests,  including  fcnest 
pests. 

On  September  18, 1998.  we  published 
in  the  Fed«id  Register  (63  FR  50100- 
50111,  Docket  No.  98-087-1)  an  interim 
rule  that  amends  the  regulations  by 
imposing  certain  requirements  on 
imported  soUd  wood  packing  material 
(SWPM)  from  China,  in  order  to  prevent 
the  introduction  and  establishment  of 
the  Asian  longhomed  beetle  and  otlwr 
dangerous  plant  pests  associated  with 
SWPM  from  China.  Under  that  rule 
(referred  to  below  as  the  interim  rule), 
if  a  commercial  shipment  from  China 
contains  SWPM.  then  prior  to  departure 
from  China  the  SWPM  must  be  heat 
treated,  fumigated,  or  treated  with 
preservatives,  and  must  be  accompanied 
by  a  certificate  signed  by  an  official  of 
a  Chinese  govenunent  agency  that 
documents  the  treatment  of  the  SWPM. 
Commercial  shipments  frt>m  China  that 
do  not  contain  any  SWPM  must  include 
an  exporter  statement  on  or  attached  to 
the  commercial  invoice  and  as  an 
attachment  to  the  bill  of  lading  stating 
that  the  shipment  contains  no  SWPM. 

Since  the  pubUcation  date  of  the 
interim  rule.  APHIS  has  received 
inquiries  concerning  the  status  of 
shipments  boxn  China  to  the  United 
States  that  depart  China  prior  to  the 
effective  date  of  the  interim  rule,  but 
arrive  in  the  United  States  after  the 
effective  date  of  the  interim  rule. 

The  interim  rule  requires  certain 
actions  to  occur  prim  to  the  departure 
of  shipments  from  China,  i.e.,  treatment 
of  SWPM.  issuance  of  certificates  to 
accompany  the  SWPM.  and  preparation 
of  exporter  statements  to  accompany 
shipmfflits  that  do  not  contain  any 
SVfPM.  It  Mras  not  our  intention  to 
impose  any  requirements  on  shipments 
that  depart  China  prior  to  the  e^ctive 
date  of  the  interim  rule.  Importers, 
exporters,  national  governments,  and 
others  will  need  until  December  17. 
1998,  to  prepare  for  the  significant 
changes  in  operations  that  will  become 
necessary.  Therefore,  any  shipmoit  that 
departs  China  prior  to  December  17. 
1998,  is  not  subject  to  the  requirements 
of  the  interim  rule.  However,  we  wish 
to  be  very  clear  that  a  shipment  will  be 
subject  to  the  interim  rule  if  it  departs 
one  port  in  China  prior  to  December  17, 


but  subsequently  enters  and  then 
departs  after  Deonnber  1 7  another  port 
in  China  prior  to  its  arrival  in  the 
United  States.  For  example,  a  shipment 
that  departs  Shanghai  on  December  16 
for  Hong  Kong,  where  the  cargo  remains 
on  the  vessel,  is  warehoused,  or  is 
moved  to  another  vessel,  and  then 
departs  fm  the  United  States  on 
December  20,  wrould  be  subject  to  the 
requirements  of  the  interim  rule. 
In  othw  words,  for  oHnmercial 
shipments  moved  from  China  to  the 
United  States,  it  is  the  date  of  last 
departure  from  China  that  detennines 
whether  the  shipment  is  subject  to  the 
requirements  of  the  interim  rule.  If  that 
date  is  on  or  after  the  effective  date  of 
the  interim  rule  (December  17, 1996), 
then  the  shipment  is  subject  to  the 
requirements  of  the  interim  rule. 

Aathortty:  7  U.SX1  ISOdd.  ISOee,  ISOff. 
151-167. 4S0,  2280. 2803,  and  2809:  21 
U.S.Q  136  and  136a;  49  U.S.C  1741;  7  CFR 
2.22.  2.80.  and  371.2(c). 

Done  in  Washington.  DC.  this  21tt  day  of 
October  1998. 
)oaa  M.  Araoldi, 

Acting  Administrator,  Animal  and  naat 
Healdi  Inspection  Service. 

(FR  Doc  98-28603  Piled  10-21-88;  1:29  pm) 
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DEPARTMENT  OF  AGRICULTURE 

Agrfcultural  Marketing  Servloe 

TCFRPartSeO 
IFV99-«e»-1  FR) 

Raisins  Produced  From  dnpes  Orown 
InCaNfomia:  Retaalioiis  to 


AOENCY:  Agricultural  Marketing  Service, 

USDA. 

ACTION:  Interim  final  rule  with  request 

fc»'  comments. 

SUMMARY:  This  rule  relaxes  the 
substandard  and  maturity  dockage 
systems  for  raisins  covered  undo'  the 
Federal  marketing  order  for  California 
raisins  (order).  Tbs  order  regulates  the 
handling  of  raisins  produced  from 
grqpes  grown  in  Caufeniia  and  is 
administ«ed  locally  by  the  Raisin 
Administrative  Committee  (Cammittee). 
Under  the  (Htler.  handlers  may  acquire 
raisins  bam  producers  under  a  wed^t 
dockage  system  and  adjust  the 
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creditable  fruit  weight  acquired 
according  to  the  percentage  of 
substandlard  raisins  in  a  lot,  or 
percentage  of  raisins  that  fall  below 
certain  levels  of  maturity.  Certain 
marketing  order  obligations  and 
producer  payments  are  baaed  on  the 
creditable  weight  of  raisins  acquired  by 
handlers.  Because  of  unusual  crop 
conditions  this  year  created  bythe 
weather  phenomenon  known  as  El 
Nino,  the  industry  predicts  that  a 
relatively  high  percentage  of  the  1998- 
99  crop  will  bll  outside  the  limits  of  the 
substandard  and  maturity  dockage 
systems.  Relaxing  the  liinits  for  the  1998 
crop  will  reduce  the  number  of  lots  of 
rai^s  returned  by  handlers  to 
producers  or  reconditioned  by  handlers 
at  the  producers'  expense.  This  will 
minimize  producers'  reconditioning 
costs  and  tscilitate  1998  crop  deliveries. 
DATES:  Effective  on  October  24. 1998. 
Comments  which  are  received  by 
December  22. 1998,  will  be  considered 
prior  to  issuance  of  any  final  rule. 
AOORESSES:  Interested  persons  are 
invited  to  submit  written  comments 
concerning  this  rule.  Comments  must  be 
sent  to  the  Docket  Clerk,  Fruit  and 
Vegetable  Programs.  AMS,  USDA.  room 
252S-S.  P.O.  Box  96456.  Washingtcm. 
DC  20090-6456:  Fax:  (202)  205-6632:  or 
E-mail:  moabdocket— clerkOusda.gov. 
All  comments  should  reference  the 
docket  number  and  the  date  and  page 
number  of  this  issue  of  the  Federal 
Register  and  will  be  made  available  for 
public  inspection  in  the  Office  of  the 
Docket  Cleiii  during  regular  business 
hours. 

FOR  FURTHER  MFORMATION  CONTACT: 
Maureen  T.  Pello,  Marketing  Specialist, 
California  Marketing  Field  Office,  Fruit 
and  Vegetable  Programs.  AMS,  USDA. 
2202  Monterey  Street,  suite  102B, 
Fresno.  California  93721:  telephone: 
(209)  487-5901.  Fax:  (209)  487-5906:  or 
Geoige  Kelhart.  Technical  Advisor, 
Marketing  Order  Administration 
Branch.  Fruit  and  Vegetable  Programs. 
AMS.  USDA.  room  2525-S,  P.O.  Box 
96456.  Washington,  DC  20090-6456; 
telephone:  (202)  720-2491,  or  Fax:  (202) 
205-6632.  Small  businesses  may  request 
information  on  complying  with  this 
regulation,  or  obtain  a  guide  on 
complying  with  fruit,  vegetable,  and 
specialty  crop  marketing  agreements 
and  orders  by  contacting  Jay  Guerber. 
Marketing  Order  Administration 
Branch,  Fruit  and  Vegetable  Programs. 
AMS.  USDA.  P.O.  Box  96456,  room 
2525-S,  Washington,  DC  20090-6456; 
telephone  (202)  720-2491,  Fax:  (202) 
205-6632.  or  E-mail: 

Jay N       GuefberOusda.gov.  You 

may  view  the  mariieting  agreement  and 


order  small  business  compliance  guide 
at  the  following  web  site:  http:// 
www.ams.usda.gov/fv/moab.html. 

SUPPI^MENTARY  MFORMATION:  This  rule 
is  issued  under  Mariceting  Agreement 
and  Order  No.  989  (7  CFR  part  989), 
both  as  amended,  regulating  the 
handling  of  raisins  produced  from 
grapes  grown  in  California,  hereinafter 
rafierred  to  as  the  "order."  The  order  is 
effective  under  the  Agricultiual 
Marketing  Agreement  Act  of  1937,  as 
amended  (7  U.S.C  601-674).  hereinafter 
referred  to  as  the  "Act." 

The  Department  of  Agriculture 
(Department)  is  issuing  this  rule  in 
conformance  with  Executive  Order 
12866. 

This  rule  has  been  reviewed  under 
Executive  Order  12988,  Qvil  Justice 
Reform.  This  rule  is  not  intended  to 
have  retroactive  effect.  This  rule  will 
not  preempt  any  State  or  local  laws, 
regulations,  or  policies,  unless  they 
present  an  irreconcilable  conflict  with 
this  rule. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
section  608c(15)(A)  of  the  Act,  any 
handler  subject  to  an  order  may  file 
with  the  Secretary  a  petition  stating  that 
the  order,  any  provision  of  the  order,  or 
any  obligation  imposed  in  connection 
with  the  order  is  not  in  accordance  with 
law  and  request  a  modification  of  the 
order  or  to  be  exempted  therefrom.  A 
handler  is  afforded  the  opportimity  for 
a  hearing  on  the  petition.  After  the 
hearing,  the  Secretary  would  rule  on  the 
petition.  The  Act  provides  that  the 
district  court  of  the  United  States  in  any 
district  in  which  the  handler  is  an 
inhabitant,  or  has  his  or  her  principal 
place  of  business,  has  jurisdicticm  in 
equity  to  review  the  Secretary's  ruling 
on  the  petition,  provided  an  action  is 
filed  not  later  than  20  days  after  the  date 
of  the  entry  of  the  riding. 

This  rule  relaxes  the  substandard  and 
matiuity  dockage  systems  for  raisins 
covered  imder  the  order.  Under  the 
order,  handlera  may  acquire  raisins  from 
producws  under  a  weigbt  dockage 
system  and  ad)ust  the  creditable  fruit 
weight  acquired  according  to  the 
percentage  of  substandard  raisins  in  a 
lot.  or  percentage  of  raisins  that  fall 
below  certain  levels  of  maturity.  Some 
marketing  order  obligations 
(assessments  and  volume  control)  and 
producer  payments  are  based  on  the 
creditable  weight  of  raisins  acquired  by 
handlers.  Because  of  unusual  crop 
conditions  this  year  created  by  the 
weather  phenomenon  known  as  El 
Nino,  the  industry  predicts  that  a 
relatively  high  percentage  of  the  1998- 


99  crop  will  fall  outside  the  limits  of  the 
substandard  and  maturity  dockage 
systems.  Relaxing  the  liinits  for  the  1998 
crop  will  reduce  the  number  of  lots  of 
raisins  returned  by  handlen  to 
producen  or  reconditioned  by  handlere 
at  the  producere'  expense.  This  will 
minimize  producers'  reconditioning 
costs  and  ndlitate  1998  crop  deliveries. 
This  rule  was  unanimously 
recommended  by  the  Committee  at  a 
meeting  on  October  8. 1998. 

Section  989.58(a)  of  the  order 
provides  authority  for  quality  control 
regulations  wher^>y  natural  condition 
raisins  that  are  delivered  from 
producen  to  handlen  must  meet  certain 
incoming  quality  requirements.  This 
section  also  contains  authority  for 
handlen  to  acouire  natural  condition 
raisins  %^ch  nil  outside  the  tolerance 
established  for  maturity,  which  includes 
substandard  raisins,  under  a  weight 
dockage  system.  Handler  acquisitions  of 
raisins  and  payments  to  producen  are 
adjured  according  to  the  percentage  of 
substandasd  raisins  in  a  lot.  or 
percentage  of  raisins  that  fall  below 
certain  levels  of  maturity. 

Tolarancas  Cor  Substenderd  Raisins 

Section  989. 701  of  the  order's 
regulations  specifies  incoming  quality 
requirements  for  natural  condition 
raisins.  Lots  of  raisins  may  contain  a 
nnnfimiim  percentage,  depending  on 
varietal  type,  of  substandard  raisins 
(raisins  that  show  development  less 
than  that  characteristic  of  raisins 
prepared  from  fairly  well-matured 
grapes).  Specifically,  lots  of  Natural 
(sun-dried)  Seedless.  Golden  Seedless. 
Dipped  Seedless.  Oleate  and  Related 
Seedless.  Monukka.  and  Other  Seedless 
raisin  may  contain  no  more  than  5 
pOTcent.  by  weight,  of  substandard 
raisins.  Lots  of  Muscat.  Sultana,  and 
Zante  Currant  raisins  may  contain  no 
more  than  12  percent,  by  weight,  of 
substandard  raisins. 

Dockage  System  for  Substandard 
Raisins 

Section  989.212  provides  that 
handlen  may  acquire,  under  an 
agreement  with  a  producer,  raisins  that 
fall  outside  the  tolerance  for 
substandard  raisins  specified  in 
§989.701.  Specifically,  handlere  may 
acquire  any  lot  of  Natural  (sim-dried) 
Seedless.  Golden  Seedless.  Dipped 
Seedless.  Oleate  and  Related  Seedless, 
MonuklLS.  and  Other  Seedless  raisins 
which  contain  from  5.1  through  17.0 
percent,  by  weight,  of  substandard 
raisins  under  a  weight  dockage  sjrstem. 
A  handler  may  also  acquire.  8ub)ect  to 
prior  agreement,  any  lot  of  Muscat 
(including  other  raisins  with  seeds). 
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Sultana,  and  Zante  Currant  raisins 
containing  from  12.1  throu^  20.0 
percent,  by  weight,  of  substandard 
raisins  under  a  weight  dockage  system. 
The  creditable  wei^t  of  each  lot  of 
raisins  acquired  by  handlere  under  the 
substandard  dockage  system  is  obtained 
by  multiplying  the  applicable  net 
weight  of  the  lot  of  raisins  by  the 
applicable  dockage  factor  in  the  tables 
in  §  989.212.  The  dockage  &ctor  reduces 
the  weight  of  the  raisin  lot  by  an  amoimt 
approximating  the  weight  of  the  raisins 
needed  to  be  removed  in  order  for  the 
remainder  of  the  lot  to  meet  minimum 
grade  reqiurements  after  processing  and 
packing.  The  weight  determined  in  this 
manner  represents  the  creditable  weight 
of  the  raisins  which  is  used  as  a  basis 
Cor  applicable  marketing  order 
obligations  and  handler  payments  to 
producers.  Those  raisins  failing  to  meet 
the  established  substandard  tolerance 
levels  (17.0  or  20.0  percent,  depending 
on  varietal  type)  are  returned  to  the 
producer  or  reconditioned  by  the 
handler  (at  the  producer's  expense)  to 
bring  the  lot  up  to  acceptable  quality 
standards. 

Adverse  crop  conditions  this  season 
created  by  the  weather  phenomenon 
known  as  El  Nino  affiacted  the  quality  of 
the  grapes  used  to  make  raisins  by  not 
allowing  the  grapes  to  properly  mature. 
Temperatures  in  the  production  area 
stayed  below  average  until  about  mid- 
June,  fai  addition,  due  to  the  lateness  of 
the  1998  crop  (at  least  3  to  4  %«reela), 
producen  had  difficulty  finding 
sufficient  labor  to  harvest  the  crop. 
Raisin  deliveries  from  producen  to 
handlen  have  been  about  3-4  weeks 
later  than  in  most  crop  yean.  The 
Committee  predicts  that  a  relatively 
high  percentage  of  the  1998-09  crop 
will  not  meet  the  upper  limit  (17.0  or 
20.0  percent,  depending  on  varietal 
type)  for  the  amount  of  substandard 
raisins  permitted  in  incoming  lots  of 
raisins. 

Thus,  the  Committee  recommended 
that  the  allowable  amount  of 
substandard  fruit  in  producer  deliveries 
that  can  be  acquired  under  the  dockage 
system  be  increased,  for  die  1998-99 
crop  year  only,  from  17.0  to  25.0  percent 
for  Natural  (sun-dried)  Seedless.  Golden 
Seedless,  Dipped  Seedless,  Oleate  and 
Related  Seedless,  Monukka,  and  Other 
Seedless  raisins.  Likewise,  the 
Committee  recommended  increasing  the 
substandard  dockage  limit,  for  the 
1998-99  crop  year  only.,  from  20.0  to 
35.0  percent  for  Muscat  (including  other 
raisins  with  seeds).  Sultana,  and  Zante 
Currant  raisins.  Lots  containing  inore 
than  25.0  or  35.0  percent,  depending  on 
varietal  type,  of  substandard  raisins  will 
be  considered  off-grade  and  require 


reconditioning  before  they  can  be 
acquired  by  handlen.  Appropriate 
changes  incorporating  these 
recommendations  are  made  to  $  989.212 
and  apply  for  the  1998-99  crop  year 
only. 

Increasing  the  upper  limit  allowed  for 
substandard  raisins  will  reduce  the 
number  of  lots  of  raisins  returned  by 
handlere  to  producere  or  reconditioned 
by  handlere  at  the  producere'  expense. 
Handlere  will  be  able  to  acquire  more 
lots  of  raisins  upon  first  inspection 
without  experiencing  further  delay 
while  waiting  for  faihng  lots  to  be 
reconditioned.  The  ability  to  acquire 
more  raisins  upon  first  inspection  will 
help  handlere  better  meet  early  season 
market  needs. 

Toieraiice  far  Matmity 

Section  989.701  of  the  order's 
regulations  specifies  that  lots  of  certain 
varietal  types  of  natural  condition 
raisins  must  contain  a  minimiifn 
percentage  of  raisins  that  are  well- 
matured  or  reasonably  well-matured. 
Specifically,  lots  of  Natiual  (sun-dried) 
Seedless,  Golden  Seedless,  Dipped 
Seedless.  Oleate  and  Related  Smdless, 
Monukka.  and  Other  Seedless  raisins 
must  contain  at  least  50  percrait,  by 
weight,  of  raisins  that  are  well-matured 
or  reasonably  well-matured,  or  what  is 
commonly  refarred  to  by  the  industry  as 
the  "B  or  better"  maturity  standard. 

Dockage  Syaiam  far  Matmity 

Secticm  989.213  provides  that 
handlos  may  acquire,  imder  an 
agreement  with  a  producer,  raisins 
Calling  outside  the  tolerance  for  maturity 
specified  in  $989,701.  Specifically, 
handlere  may  acquire  any  lot  of  Natural 
(sim-dried)  Seedless.  Golden  Seedless. 
Dipped  Seedless.  Oleate  and  Related 
Seedless.  MonuUa.  and  Other  Seedless 
raisins  wdiidi  contain  from  35.0  to  49.9 
percent,  by  wei^t,  of  well-matiired  or 
reasonably  well-matured  raisins  under  a 
weight  dockage  system.  The  dockage 
syston  is  ^ppued  similarly  to  the 
substandard  dockage  system  previously 
described.  The  creditable  weight  of  eadi 
lot  of  raisins  acquired  by  hanwen  under 
the  maturity  dockage  system  is  obtained 
by  multipl3ring  the  applicable  net 
weight  of  the  lot  of  raisins  by  the 
apphcable  dockage  factor  in  the  Ub\e» 
in  §  989.213.  The  dockage  factor  reduces 
the  weight  of  the  raisins  needed  to  be 
removed  in  order  for  the  remainder  of 
the  lot  to  meet  minimum  maturity 
requirements  after  processing  and 
packing.  The  weight  determined  in  this 
manner  represents  the  creditable  weight 
of  the  raisins  which  is  used  as  a  basis 
for  applicable  marketing  order 
obligations  and  handler  payments  to 


producere.  Those  raisins  failing  to  meet 
the  maturity  tolerance  level  of  35.0 
percent  are  returned  to  the  producer  or 
reconditioned  by  the  handle  (at  the 
producer's  expense)  to  bring  the  lot  up 
to  acceptable  quaUty  standuds.  If  a  lot 
of  raisins  is  sub)ect  to  both  a  matiirity 
and  substandard  dockage  factor,  only 
the  highest  of  the  two  dockage  facton  is 
appUed. 

m  addition,  the  maturity  dockage 
system  is  divided  into  three  categories 
depending  on  the  percentage  of  well- 
matured  or  reasonably  wrell-matured 
raisins  in  a  lot  The  creditable  fruit 
wei^t  of  raisins  delivered  by  producere 
to  handlen  in  the  first  categ«y.  iMdiich 
includes  lots  containing  betvfeen  45.0  to 
49.9  percent  well-matured  or  reasonably 
well-matured  raisins,  is  reduced  .05 
percent  for  each  0.1  percent  the  lot  is 
below  50.0  peromt  (unm  to  45.0 
percent  The  creditable  fruit  weight  of 
raisins  delivered  by  producers  to 
handlen  in  the  aeonnd  category,  which 
includes  lots  containing  between  40.0  to 
44.9  percent  well-matured  or  rseson^ly 
well-matured  raisins,  is  reduced  0.1 
percent  far  each  0.1  pescent  the  lot  is 
below  44.9  percent  down  to  40.0 
percent  The  creditable  fruit  weight  of 
raisins  deliverad  by  producers  to 
handlen  in  the  third  categoiy.  ladiich 
includes  lots  containing  between  35.0  to 
39.9  peroent  well-niatursd  or  reasonably 
wrell-maturad  raisins,  is  reduosd  0.15 
peroent  far  each  0.1  percent  the  lot  is 
below  39.9  peroent  down  to  35.0 
percent  ApplicaUe  marketing  order 
obligations  and  producer  payments  are 
reduced  accordingly. 

Because  at  the  iimisusi  crop 
omditians  this  aeaaoo  craated  by  El 
Nino,  the  Conunittee  predicts  that  a 
relative^  high  percentage  of  the  1998- 
99  crop  wnll  fall  below  the  35.0  peroent 
tolerance  level  for  maturity.  Thus,  the 
Committee  recommended  that  the 
minimum  allowable  level  for  maturity 
in  lots  of  raisins  dehvered  by  producers 
that  can  be  acquired  under  Uw  dockage 
sjrstem  be  reduced,  fw  the  1996-09  cn^ 
year  only,  from  35.0  to  30.0  peroent 

The  Committee  also  recommended 
that  the  creditable  fruit  wreight  of  raisin 
deUveries  in  this  fourth  category  created 
for  the  1998-99  crop  year,  or  lots 
containing  between  30.0  to  34.9  peroent 
well-matured  or  reasonably  well- 
matured  raisins,  be  reduced  0.2  peroent 
for  each  0.1  peroent  the  lot  is  below  34.9 
peroent  down  to  30.0  percent 
Applicable  marketing  order  obligations 
and  producer  payments  will  be  reduced 

aOOCHtiingly.  Lots  nnnt»ining  29.9 

percent  or  less  raisins  whi(£  are  well- 
matured  or  reasonably  well-matured 
raisins  will  be  considered  off-grade  and 
require  recQnditi<»iing  before  they  can 
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be  acquired  by  handlers.  A  new 
paragraph  (e)  is  added  to  §989.213  for 
this  fourth  category  and  appUes  only  to 
the  1998-99  crop  year. 

Similar  to  relaxing  the  substandard 
dockage  system,  reducing  the  minimum 
allowable  level  for  maturity  for  the 
1998-99  crop  year  will  reduce  the 
number  of  lots  of  raisins  returned  by 
handlers  to  producers  or  reconditioned 
by  handlers  at  the  producers'  expense. 
Handlers  will  be  able  to  acquire  more 
lots  of  raisins  upon  first  inspection 
without  experiencing  further  delay 
while  waiting  for  failing  lots  to  be 
reconditioned  and  reinspected.  The 
ability  to  acquire  more  raisins  upon  first 
inspection  will  help  handlers  better 
meet  early  season  market  needs. 

Initial  Regulatory  Flexibility  Analysb 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA).  the 
Agricultural  Marketing  Service  (AMS) 
has  considered  the  economic  impact  of 
this  action  on  small  entities. 
Accordingly.  AMS  has  prepared  this 
initial  regulatory  flexibility  analysis. 

The  purpose  of  the  RFA  is  to  nt 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  ordere  issued  purauant  to  the 
Act.  and  rules  issued  thereimder.  ara 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially 
small  entities  acting  on  their  own 
behalf.  Thus,  both  statutes  have  small 
entity  orientation  and  compatibility. 

There  are  approximately  20  handlers 
of  California  raisins  who  are  subject  to 
regulation  under  the  order  and 
approximately  4,500  raisin  producen  in 
the  regulated  area.  Small  agricultural 
service  firms  have  been  defined  by  the 
Small  Business  Administration  (13  CFR 
121.601)  as  those  having  annual  receipts 
of  less  than  $5,000,000.  and  small 
agricultural  produoere  are  defined  as 
those  having  annual  receipts  of  less  than 
$500,000.  No  more  than  7  handlen,  and 
a  majority  of  producere,  of  California 
raisins  may  be  classified  as  small 
entities.  Thirteen  of  the  20  handlers 
subject  to  regulation  have  aimual  sales 
estimated  to  be  at  least  $5,000,000,  and 
the  remaining  7  handlen  have  sales  less 
than  $5,000,000.  excluding  receipts 
from  any  other  sources. 

This  rule  relaxes  the  substandard  and 
maturity  dockage  systems  specified  in 
§§989.212  and  989.213.  respectively,  of 
the  order's  regulations.  These  sections 
allow  handlen  to  acquire  raisins  from 
producere  under  a  weight  dockage 
system  and  adjust  their  payments  and 
marketing  order  obligations  according  to 
the  percentage  of  substandard  raisins  in 


a  lot,  or  percentage  of  raisins  Calling 
below  certain  levels  of  maturity. 
Because  of  unusual  crop  conditions  this 
year  created  by  El  Nino,  the  industry 
predicts  that  a  relatively  high 
percentage  of  the  1998  crop  will  fall 
outside  tne  limits  of  the  dockage 
systems.  Relaxing  the  limits  will  reduce 
the  number  of  lots  of  raisins  returned  by 
handlen  to  producer  or  reconditioned 
by  handlen  at  the  producen'  expense. 

Relaxing  the  dockage  limits  for  the 
1998-99  crop  year  will  allow  handlen 
to  acquire  more  lots  of  raisins  that  Call 
outside  specified  tolerances  for 
sulMtandard  raisins  and  maturity.  Thus, 
fewer  lots  will  be  returned  to  producen 
for  reconditioning.  Transportation  costs 
for  hauling  raisins  to  and  from  the 
handler's  premises  (estimated  at  $5.00 
per  ton  one  way)  for  reconditioning  and 
re-inspection  will  be  eliminated. 
Producere  will  also  save  on 
reconditioning  costs.  Producer  costs  for 
reconditioning  substandard  raisins  (a 
"dry"  vacuuming  process)  are  estimated 
at  $20.00  per  ton.  Producer  costs  for 
reconditioning  raisins  falling  below 
certain  maturity  levels  (usually  a  "wash 
and  dry"  process)  are  estimated  at 
$140.00  per  ton.  Producen  will  also 
save  on  re-inspection  costs  at  $8.50  per 
ton  because  more  of  their  raisins  will 
meet  the  relaxed  incoming  substandard 
and  maturity  requirements  upon  fint 
inspection.  In  summary,  producen 
whose  lots  of  raisins  fall  into  the 
extended  dockage  limits  for  substandard 
raisins  v^U  not  have  to  incur  $38.50  per 
ton  in  costs  for  hauling,  "dry" 
reconditioning,  and  re-inspectioh. 
Producere  whose  lots  fall  into  the 
revised  dockage  limits  for  maturity  will 
not  have  to  inctu-  $158.00  per  ton  in 
costs  for  hauling,  "wet"  reconditioning, 
and  IB-inspection. 

Relaxing  the  dockage  limits  may 
cause  handlen  to  incur  some  additional 
costs  because,  while  the  incoming 
quality  requirements  are  relaxed, 
outgoing  quality  requirements  wrill 
remain  unchanged.  Thus,  the  burden  of 
removing  substandard  raisins  or  raisins 
falling  below  certain  levels  of  maturity 
will  be  shifted  from  producen  to 
handlen.  Although  handlen  will  have 
this  additional  bmden,  handlen  can 
more  efficiently  and  economically 
manage  the  situation  because  they 
already  have  the  processing  equipment 
designed  to  remove  the  undesirable 
frnit. 

The  Committee  considered  some 
alternatives  to  the  reconunended  action. 
The  Committee  has  an  appointed 
subcommittee  which  periodically  holds 
public  meetings  to  discuss  changes  to 
the  order  and  other  issues.  The 
subcommittee  met  on  October  6, 1998. 


There  was  some  deliberation  at  the 
subcommittee  meeting  about  revising 
the  order's  tolerances  for  mold  for  the 
1998-89  crop  year.  However,  the 
majority  of  subconunittee  memben  did 
not  support  any  change  to  the  mold 
tolerances  at  this  time. 

Another  alternative  discussed  at  the 
subcommittee  and  Committee  meetings 
was  to  reduce  the  maturity  dockage 
limit  from  35.0  to  30.0  percent,  as 
recommended,  but  revise  the  dockage 
factor  by  0.15  percent  rather  than  the 
higher  increment  of  0.20  percent  as 
recommended  by  the  Committee. 
However,  some  handlen  believe  that  the 
higher  incremental  dockage  is  necessary 
to  accommodate  a  handler's  ability  to 
meet  the  minimum  outgoing  quality 
requirements  for  maturity.  "Thus,  the 
Conunittee  unanimously  recommended 
that  the  higher  increment  of  0.20 
percent  was  appropriate. 

This  rule  will  not  impose  any 
additional  reporting  <»-  recordkeeping 
requirements  on  either  small  or  large 
raisin  handlen.  As  with  all  Federal 
marketing  order  programs,  reports  and 
forms  are  periodically  reviewed  to 
reduce  information  requirements  and 
duplication  by  industry  and  public 
sector  agencies.  Finally,  the  Department 
has  not  identified  any  relevant  Federal 
rules  that  duplicate,  overlap  or  conflict 
with  this  rule. 

In  addition,  the  Committee's 
subcommittee  meeting  on  OctobOT  6. 
1998,  and  the  Committee  meeting  on 
Octolwr  8. 1998.  where  this  action  was 
deliberated  were  public  meetings 
widely  publicized  throughout  the  raisin 
industry.  All  interested  persons  were 
invited  to  attend,  the  meetings  and 
participate  in  the  industry's 
deliberations.  Finally,  all  interested 
persons  are  invited  to  submit 
information  on  the  regulatory  and 
informaticmal  impacts  of  this  action  on 
small  businesses. 

After  consideration  of  all  relevant 
material  presented,  including  the 
Committee's  reconunendation,  and 
other  information,  it  is  foimd  that  this 
interim  final  rule,  as  hereinafter  set 
forth,  will  tend  to  effectuate  the 
declared  policy  of  the  Act. 

This  nue  invites  comments  on 
relaxing  the  substandard  and  maturity 
dockage  systems  currently  specified 
under  the  California  raisin  order.  Any 
comments  received  will  be  considered 
prior  to  finalization  of  this  rule. 

Pursuant  to  5  U.S.C.  553,  it  is  also 
found  and  determined  upon  good  cause 
that  it  is  impracticable,  unnecessary, 
and  contrary  to  the  public  interest  to 
give  prelimkiary  notice  prior  to  putting 
this  rule  into  efiiact  and  that  good  cause 
exists  for  not  postponing  the  effective 
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date  of  this  rule  until  30  days  after 
publication  in  the  Federal  Register 
because:  (1)  The  1998-99  crop  year 
began  on  August  1, 1998,  and  this  rule 
should  be  effective  as  soon  as  possible 
because  producen  are  already 
delivering  1998-99  crop  raisins  to 
handlen;  (2)  handlen  are  incurring 
costs  for  storing  raisins  that  are  tagged 
as  off-grade  bemuse  they  fail  to  meet  the 
current  dockage  system  limitslrat 
would  meet  the  relaxed  dockage  limits; 
(3)  handlen  are  in  need  of  raisins  to 
meet  their  seasonal  market  needs;  (4) 
this  action  relaxes  requirements 
ciurently  in  efiect;  (5)  producen  and 
handlen  are  aware  of  this  action  which 
was  unanimously  recommended  by  the 
Committee  at  a  public  meeting  and  need 
no  preparation  time  to  comply:  and  (6) 
this  rule  provides  a  60-day  comment 
period  and  any  comments  received  will 
oe  considered  prior  to  finalization  of 
this  rule. 

List  of  Sabiects  in  7  CFR  Part  989 

Grapes.  Marketing  Mreements, 
Raisins.  Reporting  and  recordkeeping 
requirements. 

For  the  reasons  set  forth  in  the 
preamble.  7  CFR  part  989  is  amended  as 
follows: 

PART  989— RAISMS  PRODUCED 
FROM  QRAPE8  GROWN  M 
CAUFORMA 

1.  The  authority  citation  for  7  CFR 
part  989  continues  to  read  as  follows: 

Authority:  7  U.S.C  601-674. 

2.  In  §  989.212,  paragraph  (a)  and  the 
notes  following  paragraphs  (b)  and  (c) 
are  revised  to  read  as  follows: 


fM8^2 

(a)  General.  Subject  to  prior  agreement 
betwiMn  handler  and  tenderer.  Natural 
(sim-dried)  Seedless,  Golden  Seedless. 
Dipped  Seedless.  Oleate  and  Related 
Seedless,  Monukka.  and  Other  Seedless 
raisins  containing  from  5.1  through  17.0 
percent,  by  weight,  of  substandud 
raisins  may  be  acquired  by  a  handler 
imder  a  weight  dockage  system: 
Provided.  That,  for  the  1998-99  crop 
year,  such  raisins  containing  from  5.1 
through  25.0  percent,  by  weight,  of 
substandard  raisins  may  be  acquired  by 
a  handler  under  a  weight  dockage 
system.  A  handler  may  also,  subject  to 
prior  agreement,  acquire  as  standard 
raisins  any  lot  of  Muscat  (including 
other  raisins  with  seeds).  Sultana,  and 
Zante  Currant  raisins  containing  from 
12.1  through  20.0  percent,  by  weight,  of 
substandard  raisins  under  a  weight 
dockage  system:  Provid«d.  That,  for  the 
1998-99  crop  year,  a  handler  may 
acquire  such  raisins  containing  from 
12.1  through  35.0  percent,  by  weight,  of 


substandard  raisins  under  a  weight 
dockage  system.  The  creditable  weight 
of  each  lot  of  raisins  acquired  under  the 
substandard  dockage  system  shall  be 
obtained  by  multiplying  the  net  weight 
of  the  lot  of  raisins  by  the  applicable 
dockage  factor  from  the  appropriate 
dockage  table  prescribed  in  paragraph 
(b)  or  (c)  of  this  section. 

(b)*  •  • 

Note  to  paragraph  (b):  Percentages  in 
excess  of  the  last  percentage  shown  in  the 
table  shall  be  expressed  in  the  same 
increments  as  tlw  foregoing,  and  the  dock^e 
factor  for  each  such  increment  shall  be  .001 
less  than  the  dockage  factor  for  the  preceding 
increment  Deliveries  in  excess  of  17.0 
percent  would  be  off-grade;  therefore,  the 
dodcage  &ctor  does  not  apply:  Provided. 
That,  for  the  1998-99  crop  year,  deliveries  in 
excess  of  25.0  percent  would  be  off-grade; 
therefore,  the  dockage  factor  does  not  apply. 

(€)*•* 

Note  to  paragraph  (ch  Percentages  in 
excess  of  the  liut  percentage  shown  in  the 
table  shall  be  expressed  in  the  same 
increments  as  the  foregoing,  and  the  dockage 
factor  for  each  such  increment  shall  be  .001 
less  than  the  dockage  factm  for  the  preceding 
increment  Deliveries  in  excess  of  20.0 
percent  would  be  off-grade:  therefore,  the 
dockage  £actor  does  not  apply:  Provided, 
That,  for  the  1998-99  crop  year,  deUveries  in 
excess  of  35.0  percent  would  be  off-grade; 
therefore,  the  oockage  factor  does  not  apply. 

3.  Section  989.213  is  amended  by 
revising  paragraph  (a)  and  the  note 
following  the  table  in  paragraph  (d).  and 
adding  a  new  paragraph  (e)  to  read  as 
follows: 

{968i213    Melurtty dociiaje. 

(a)  GeneraL  Subject  to  prior  agreement 
between  handler  and  tenderer.  Natural 
(sun-dried)  Seedless.  Golden  Seedless. 
Dipped  Seedless.  Oleate  and  Related 
Seedless.  MonuUca.  and  Other  Seedless 
raisins  containing  from  35.0  percent 
through  49.9  percent  by  weight,  of  well- 
matured  or  reasonably  well-matured 
raisins  may  be  acquired  by  a  handler 
under  a  weight  dockage  system: 
Provided.  That,  for  the  1998-99  crop 
year,  such  raisins  containing  from  30.0 
through  49.9  percent,  by  weight,  of  well- 
matured  or  reasonably  well-matured 
raisins  may  be  acquired  by  a  handler 
under  a  weight  doduge  system.  Tbe 
creditable  Mreight  of  each  lot  of  raisins 
acquired  undo*  the  maturity  dodcage 
system  shall  be  obtained  by  multiplying 
the  net  weight  of  the  lot  of  raisins  by  the 
applicable  dockage  factor  from  the 
dockage  table  prescribed  in  paragraphs 
(b).  (c).  (d),  and  (e)  of  this  section. 
*       •       •       •       • 

(d)*  •  • 

Note  to  paragraph  (d):  Percentages  less 
than  the  iMt  percantMs  shown  in  the  table 
shall  be  eiqiressed  in  me  same  increments  as 


the  forgoing,  and  the  dnrkagB  Cactor  far  each 
such  increment  shall  be  .0015  less  than  the 
dockage  factor  for  the  preceding  increment 
With  the  exception  of  the  1998-99  crop  year 
as  provided  in  paragraph  (e)  of  this  section, 
no  dockage  shall  apply  to  lots  of  raisins 
containing  34.9  percent  or  less  of  well- 
matured  or  reasonably  well-matured  raisins. 

(e)  For  the  1998-99  crop  year,  maturity 
dodcage  table  applicable  to  lots  of  Natural 
(sun-dried)  Seedless.  Golden  Seedless, 
Dipped  Seedless,  Oleate  and  Related 
Seedless.  Monukka.  and  Other  Seedless 
raisins  which  contain  30.0  percent  thnMigh 
34.9  percent  well-matured  or  reasonably 
well-matuied  raisins: 


Percent  weM  matured  or  reason- 
abty  wal-matured 

Ooctaoa 
factor 

349 

34.8  .     

0J480 
0J460 

34.7 

.\«6 

0J440 
0.8420 

345.      

34.4 „ 

0.8400 
0.8380 

Note  ia  paragraph  (ok  Percentagas  len 
dian  the  last  percentage  snotvn  in  the  t^le 
shall  be  expressed  in  the  same  increments  as 
the  foregoing,  and  the  dockage  factor  far  each 
such  increment  shall  be  .002  len  than  tlw 
dodcage  factor  far  the  preceding  increment 
No  dockage  shall  apply  to  lots  of  raisins 
containing  29.9  percent  or  less  of  well- 
matuied  or  reasonably  well-matured  raisins. 

Dated:  October  21. 1998. 


Deputy  Administrator,  Fruit  and  VegetaNe 
Progranu. 

[PR  Doc.  98-28557  Filed  10-22-48:  8:45  am) 
aaxaiQ  oooc  a4ia-«-u 


FEDERAL  RESERVE  SYSTEM 
12CFRPwt201 


Al 


Extensions  of  CradR  by  Fadwsl 


AOBCV:  Board  of  Govonore  of  the 
Federal  Reserve  System. 
action:  Final  rule. 

SUMIARY:  The  Board  of  Govemon  has 
amended  its  Regulation  A  on  Extensions 
of  Credit  by  Federal  Reserve  Banks  to 
reflect  its  approval  of  a  decreese  in  the 
basic  discount  rate  at  each  Federal 
Reserve  Bank.  The  Board  acted  on 
requests  submitted  by  the  Boards  of 
Directore  of  the  twelve  Federal  Reserve 
Banks. 

EFFECTIVE  DATE:  The  amendments  to  part 
201  (Regulation  A)  were  efiective 
October  15, 1998.  The  rate  changes  frv 
adiustment  credit  were  efiective  on  the 
dates  specified  in  12  CFR  201^1. 
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FOR  FURTMER  MFORMATION  CONTACT: 
Jennifer  J.  Johnson.  Secretary  of  the 
Board  (202/452-3259):  for  users  of 
Telecommunications  Device  for  the  Deaf 
(TDD),  please  contact  Diane  Jenkins. 
(202/452-3544).  Board  of  Governors  of 
the  Federal  Reserve  System.  20th  and  C 
StieeU  N.W.,  Washington.  D.C.  20551. 
SUPPlfMBfTARV  MFORMATION:  Pursuant 
to  the  authority  of  sections  10(b),  13,14, 
19.  et.  al..  of  the  Federal  Reserve  Act. 
the  Board  has  amended  its  Regidation  A 
(12  CFR  part  201)  to  incorporate 
changes  in  discount  rates  on  Federal 
Reserve  Bank  extensions  of  credit.  The 
discount  rates  are  the  interest  rates 
charged  to  depository  institutions  when 
they  borrow  from  their  district  Reserve 
Banks. 

The  "basic  discount  rate"  is  a  fixed 
rate  charged  by  Reserve  Banks  for 
adjustment  credit  and.  at  the  Reserve 
Banks'  discretion,  for  extended  credit. 
In  decreasing  the  basic  discount  rate, 
the  Board  acted  on  requests  submitted 
by  the  Boards  of  Directors  of  the  twelve 
Federal  Reserve  Banks.  The  new  rates 
were  enective  on  the  dates  specified 
below.  Growing  caution  by  lenders  and 
imsettled  conditions  in  financial 
martlets  more  generally  are  likely  to  be 
restraining  aggregate  demand  in  the 
future.  A^inst  t£ds  backdrop,  further 
easing  of  the  stance  of  monetary  policy 
was  {udged  to  be  warranted  to  sustain 
economic  growth  in  the  context  of 
contained  inflation. 

Regulatory  Flexibility  Ad  Certificatkm 

Pursuant  to  section  60S(b)  of  the 
Regulatory  Flexibility  Act  (5  U.S.C 
605(b)).  the  Board  certifies  that  the 
change  in  the  basic  discount  rate  will 
not  have  a  significant  adverse  economic 
impact  on  a  substantial  number  of  small 
entities.  The  rule  does  not  impose  any 
additional  requirements  on  entities 
affected  by  the  regulation. 

Admlniatnithra  Procednre  Ad 

The  provisions  of  5  U.S.C.  553(b) 
relating  to  notice  and  public 
participation  were  not  followed  in 
connection  with  the  adoption  of  the 
amendment  because  the  Board  for  good 
cause  finds  that  delaying  the  change  in 
the  basic  discount  rate  in  order  to  allow 
notice  and  public  comment  on  the 
change  is  impracticable,  unnecessary, 
and  contrary  to  the  public  interest  in 
fostering  sustainable  economic  growth. 

The  provisi(Mis  of  5  U.S.C.  553(d)  that 
prescribe  30  days  prior  notice  of  the 
effective  date  of  a  rule  have  not  been 
followed  because  section  553(d) 
provides  that  such  prior  notice  is  not 
necessary  whenever  there  is  good  cause 
for  finding  that  such  notice  is  contrary 
to  the  public  interest.  As  previously 


stated,  the  Board  determined  that 
delaying  the  changes  in  the  basic 
discount  rate  is  contrary  to  the  public 
interest. 

List  of  Subjects  in  12  CFR  Part  201 

Banks,  banking.  Credit.  Federal 
Reserve  System. 

For  the  reasons  set  out  in  the 
preamble,  12  CFR  Part  201  is  amended 
as  set  forth  below: 

PART  201-EXTEII8X)NS  OF  CREDTr 
BY  FEDERAL  RESERVE  BANKS 
(REGULATION  A) 

1.  The  authority  citation  for  12  CFR 
part  201  continues  to  read  as  follows: 

Audwrlty-.  12  U.S.C  343  et  Moq.,  347a. 
347b.  347c.  347d.  348  et  eeq..  3S7, 374.  374a 
and  461. 

2.  Section  201.51  is  revise<*  to  read  as 
follows: 

1201.61    AdMlmentcredRfordapoenory 

HISUIUINNM. 

The  rates  for  adjustment  credit 
provided  to  depository  institutions 
under  %  201.3(a)  are: 


Federal  reserve 

Rate 

Efleclive 

Boston  

New  York 

m  H  i    i.hlila 

riaeosfna  ..... 

Oeveland 

Richmond 

MmU  

Chlcaoo  

St  Louis  

4.76 
4.75 
4.75 
4.76 
4.75 
4.75 
4.75 
4.75 
4.75 
4.75 
4.75 
4.75 

October  15. 1996. 
October  15,  1998. 
October  15, 1996. 
October  16. 1996. 
October  16. 1996. 
October  15. 1996. 
October  15. 1996. 
October  15. 1996. 

Mmnaapols  

KwwasClty  

Daias 

October  15. 1996. 
October  15. 1996. 
October  16. 1996. 

SanFrancisoo 

October  15, 1996. 

By  order  of  the  Board  of  Governors  of  the 
Federal  Reserve  System,  October  19, 1996. 
iMBifcrMaluHeB. 
Secretary  of  the  Board.  ^ 

(FR  Doc  98-26499  Filed  10-22-98: 8:45  am] 


SMALL  BUSINESS  AOMMISTRATION 
13  CFR  Parts  121  and  125 


Smal  BusineM  Sta*  ReguMkms  Md 
Govemmant  Comraeting  Aaaiatanca 
RaguMlona;  Vary  SmaN  Buainaaa 
Conoam 

agency:  Small  Business  Administraticm 

(SBA). 

ACTION:  Final  rule;  notice  of  compliance 

date. 

8UMMARY:  The  Small  Business 
Administration  published  a  final  rule 
implementing  its  Very  Small  Business 


Set-Aside  Pilot  Program  in  the  Federal 
Kssisler  of  September  2. 1998  (63  FR 
46640).  In  this  doctuient  the  SBA 
establishes  a  compliance  date  of  January 

4, 1999. 

DATES:  The  compliance  date  for  the 
Final  Rule  published  at  63  FR  46640  is 
January  4. 1999. 

FOR  FURTHER  WFOOMATION  CONTACT: 
Anthony  Robinson,  Office  of  Prime 
Contracting,  at  (202)  205-6126. 
SUPfLEMENTARV  MFORMATION:  The  Small 
Business  Administration  (SBA) 
publi^ied  a  final  rule  in  the  Federal 
Ragistar  on  Septonber  2. 1998  (63  FR 
46640).  implementing  its  Very  Small 
Business  (VSB)  Set-Aside  Pilot  Program. 
The  effective  date  of  that  rule  was 
September  2. 1998.  SBA  has  detennined 
that  it  would  be  in  the  best  interests  of 
those  small  entities  saved  by  the  VSB 
program  and  those  agencies  required  to 
implement  this  program,  to  establish  a 
compliance  date  for  this  rule  of  January 
4. 1999.  This  will  bdlitate  the 
promulgation  of  Government-wide 
procurement  regulations  in  the  Federal 
Acquisition  Re^Uation  (FAR)  and.  will 
ensure  uniform  application  and 
implementation  of  SBA's  VSB  program 
by  all  Federal  agmdes.  These  FAR 
regulations  will  be  published  in  the 
form  of  an  Interim  Rule  in  the  Federal 
Register  on  or  before  January  4. 1999. 
Should  pubUcation  of  procurement 
regulations  be  delayed  in  the  FAR,  the 
compliance  date  of  this  rule  will  remain 
as  January  4, 1999  and  SBA  will  supply 
guidance  for  the  implementaticm  of  this 
rule,  to  those  agencies  affected,  through 
its  Procurement  Center  Representatives. 

Dated:  Octolwr  15. 1998. 
AidaAlvares, 
Administrator. 
[FR  Doc  98-28422  Filed  10-22-98: 8:45  am] 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Admtnlatratton 

21  CFR  Part  175 
[DociiatNo.66F-0433] 

Indirect  Food  AddMvaa:  Adhaaivaa 
and  Componanta  of  Coadnga 

AQENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Final  rule. 

SUMMARY:  The  Food  end  Drug 
Administration  (FDA)  is  amending  the 
food  additive  regulations  to  provide  for 
the  safe  use  of  polyethylene  glycol 
mono-isotridecyl  ether  sidfete.  sodiimi 
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salt  as  a  sur&ctant  in  adhesives 
intended  for  use  in  contact  with  food. 
Tnis  action  is  in  response  to  a  petition 
filed  by  Servo  Delden  BV. 
DATES:  This  regulation  is  effective 
October  23, 1998;  submit  written 
ob)ections  and  requests  for  a  hearing  by 
November  23, 1998. 

ADDRESSES:  Submit  written  objections  to 
the  Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration. 
5630  Fishera  Lane,  im.  1061,  Rockville, 
MD  20852. 

FOR  FURTHER  MFORMATION  CONTACT:  Vir 
D.  Anand,  Center  for  Food  Safety  and 
Applied  Nutrition  (HFS-215),  Food  and 
Dnu  Administration.  200  C  St.  SW.. 
Waddngton,  DC  20204,  202-418-3081. 
SUPPLEMBITARY  STORMATION:  In  a  notice 
published  in  the  Federal  Roister  of 
Jime  30, 1998  (63  FR  35603).  FDA 
annotmoed  that  a  food  additive  petition 
(FAP  8B4600)  had  been  filed  by  Servo 
Delden  BV.  c/o  Keller  and  Heckman. 
1001  G  St.  NW..  suite  500  West. 
Washington.  DC  20001.  The  petition 
proposed  to  amend,  the  food  additive 
regulations  in  $  175.105  Adhesives  (21 
CFR  175.105)  to  provide  for  the  safe  use 
of  polyethylene  glycol  mono-isotridecyl 
ether  sulfete,  sodium  salt  as  a  sur&ctant 
in  adhesives  intended  for  use  in  contact 
with  food. 

In  its  evaluation  of  the  safety  of  this 
additive.  FDA  has  reviewed  the  safety  of 
the  additive  itself  and  the  chemical 
impurities  that  may  be  present  in  the 
additive  restilting  fiom  its 
manufacturing  process.  Although  the 
additive  itself  has  not  been  f  ho%vn  to 
cause  cancer,  it  has  been  found  to 
contain  minute  amounts  of  unreacted 
1,4-dioxane  and  ethyl«ie  oxide, 
carcinogenic  impurities  resulting  from 
the  manufacture  of  the  additive. 
Residual  amounts  of  reactants  and 
manufacturing  aids,  such  as  1.4-dioxane 
and  ethylene  oxide,  are  commonly 
foimd  as  contaminants  in  chemical 
products,  including  food  additives. 

L  Oeteiminatkm  of  Safety 

Under  the  so-called  "general  safety 
clause"  of  the  Federal  Food.  Drug,  and 
Cosmetic  Act  (the  act)  (21  U.S.C 
348(c)(3)(A)),  a  food  additive  cannot  be 
approved  fior  a  particular  use  unless  a 
fair  evtduation  of  the  data  available  to 
FDA  establishes  that  the  additive  is  safe 
for  that  use.  FDA's  food  additive 
regulations  (21  CFR  170.3(1))  define  safe 
as  "a  reasonable  certainty  in  the  minds 
of  competent  scientists  that  the 
substance  is  not  harmful  tmdo'  the 
intended  conditions  of  use." 

The  food  additives  anticancer,  or 
Delaney,  clause  of  the  act  (21  U.S.C 
348(c)(3)(A))  provides  that  no  food 


additive  shall  be  deemed  safe  if  it  is 
found  to  induce  cancer  when  ingested 
by  man  or  animal.  ImportanUy, 
however,  the  Delaney  clause  applies  to 
the  additive  itself  and  not  to  impurities 
in  the  additive.  That  is.  where  an 
additive  itself  has  not  been  shown  to 
cause  cancer,  but  contains  a 
carcinogenic  impurity,  the  additive  is 
properly  evaluated  imdw  the  general 
safety  standard  using  risk  assessment 
procedures  to  determine  whether  there 
is  a  reasonable  certainty  that  no  harm 
will  result  from  the  proposed  use  of  the 
additive  {Scott  v.  FDA.  728  F.2d  322 
(6th  Cir.  1984)). 

n.  Sairty  of  Pedtkmed  Use  oftlie 
AdditiTe 

FDA  estimates  that  the  petitioned  use 
of  the  additive,  polyethylene  glycol 
mono-isotridecyl  etiier  sulfate,  sodium 
salt  as  a  surfactant  in  adhesives  will 
restdt  in  ejqxjsure  to  no  greeto-  than  7 
parts  per  billion  (ppb)  of  the  additive  in 
the  d«dly  diet  (3  Ulogram  (kg))  or  an 
estimated  daily  intake  of  21  microgram 
peojperson  per  day  (|ig/p/d)  (Ref.  1). 

FuA  does  not  ordinarily  consider 
chronic  lexicological  stucfies'to  be 
necessary  to  determine  the  safety  of  an 
additive  whose  use  will  result  in  such 
low  exposiue  levels  (Ref.  2).  and  the 
agency  has  not  required  such  testing 
here.  However,  the  agency  has  reviewed 
the  available  toxicological  data  on  the 
additive  and  concludes  that  the 
estimated  small  dietary  exposure 
residting  from  the  petitioned  use  of  the 
additive  is  safe. 

FDA  has  evaluated  the  safety  of  this 
additive  under  the  general  safety 
standard,  considering  all  availabte  data 
and  using  risk  assessment  procedures  to 
estimate  the  upper-bound  limit  of 
lifetime  human  risk  presented  by  1,4- 
dioxane  and  ethylene  oxide,  the 
carcinogenic  chemicals  that  may  be 
present  as  impurities  in  the  additive. 
This  risk  evaluation  of  1.4-dioxane  and 
ethylene  oxide  has  two  aspects:  (1) 
Assessment  of  the  ejqKwure  to  the 
impurities  from  the  proposed  use  of  the 
additive,  and  (2)  extrapofation  of  the 
risk  observed  in  the  animal  bioassays  to 
the  conditions  of  exposure  to  himians. 

A.  1.4-Dioxane 

FDA  has  estimated  the  exposure  to 
1.4-dioxane  from  the  petitioned  use  of 
the  additive  in  adhesives  to  be  0.2  ppb 
of  the  daily  diet  (3  kg)  or  0.6  tig/p/d 
(Ref.  1).  The  agency  used  data  from  a 
carcinogenesis  bioassay  on  1,4-dioxane, 
conducted  by  the  National  Cancer 
Instinite  (Ref.  3).  to  estimate  the  uppei^ 
boimd  limit  of  lifetime  human  risk  from 
exposure  to  this  chemical  resulting  from 
the  proposed  use  of  the  additive.  "Hie 


resulta  of  the  bioassay  oo  1,4-dioxane 
demonstrated  that  the  test  material 
caused  significantly  increased  inddenoe 
of  squamous  cell  carcinomas  and 
hepatocellular  timiors  in  female  rats. 

Based  on  the  agency's  estimate  that 
exposure  to  1,4-dioxane  will  not  exceed 
0.6  Mg/p/d.  FDA  estimates  that  the 
upper-botmd  limit  of  lifetime  human 
risk  from  the  proposed  use  of  the  subject 
additive  is  2.1  x  10^  (or  2.1  in  100 
milli<m)  (Ref.  4).  Because  of  the 
niunerous^xmservative  assumptions 
used  in  calculating  the  exposure 
estimate,  the  actual  lifetime-averaged 
individual  exposure  to  1.4-dioxane  is 
likely  to  be  substantially  less  than  the 
estimated  exposure,  and  tberefr»e,  the 
probable  lifetime  human  risk  would  be 
less  than  the  upper-bound  limit  of 
lifetime  human  risk.  Thus,  the  agency 
concludes  that  there  is  reasonable 
certainty  that  no  harm  from  expogan  to 
1.4-dioxane  would  resuh  frtim  the 
propoeed  use  of  the  additive. 

B.  Ethane  Oxide 

FDA  has  estimated  the  ejqMisura  to 
ethylene  oxide  from  the  petitioned  use 
of  the  additive  in  adhesives  to  be  5  parts 
per  trillion  in  the  daily  diet  (3  kg)  or  15 
nanograms  (ng)/p/d  (Ref.  1).  The  agency 
used  data  from  a  caronogenesis 
bioassay  on  ethylene  oxide  conducted 
by  the  Institute  of  Hygiene.  University 
of  Mainz.  Germany  (Ret  5).  to  — Hmata 
the  upper-bound  limit  of  lifetime 
hiunan  risk  from  exposun  to  ethylene 
oxide  resulting  from  the  propoeed  use  of 
the  additive.  "The  resuhs  of  die  bioassay 
on  ethylene  oxide  demonstrated  that  the 
test  material  caused  significantly 
incaeased  incidence  of  squamous  cell 
carcinomas  of  the  forastcunacfa  and 
carcinomas  of  tlie  glandular  stomach  in 
female  rata. 

Based  on  the  agency's  exposure 
estimate  to  ethykoe  oxide  of  15  ng/p/ 
d.  FDA  estimates  that  the  upperbound 
limit  of  lifetime  human  risk  from  the 
propoeed  use  of  the  subject  additive  is 
2.6  X 10^  (or  2.8  in  100  million))  (RdL 
4).  Because  of  the  numoous 
conservative  assumptions  used  in 
calculating  the  exposure  estimate,  the 
actual  lifetime-averaged  individual 
exposiue  to  ethylene  oxide  is  likely  to 
be  substantially  less  than  the  estimated 
exposure,  and  therefore,  the  probable 
lifetime  human  risk  would  be  less  than 
the  upper4x>und  limit  of  lifetime 
human  risL  Thus,  the  agency  concludes 
that  there  is  reasonabfe  certainty  that  no 
harm  from  exposure  to  etliylene  oxide 
would  result  from  the  propoeed  use  of 
the  additive. 
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C.  Need  for  Specifications 

The  agency  has  also  considered 
whether  specifications  are  necessary  to 
control  the  amount  of  1,4-dioxane  and 
ethylene  oxide  as  impurities  in  the 
additive.  The  agency  finds  that 
specifications  are  not  necessary  for  the 
following  reasons:  (1)  Because  of  the 
low  level  at  which  1.4-dioxane  and 
ethylene  oxide  may  be  expected  to 
remain  as  impurities  following 
production  of  the  additives,  the  agency 
would  not  expect  the  impurities  to 
become  components  of  food  at  other 
than  extremely  small  levels;  and  (2)  the 
upper-bound  limits  of  lifetime  risk  from 
exposure  to  1,4-dioxane  and  ethylene 
oxide  is  very  low,  2.1  in  100  million  and 
2.8  in  100  million,  respectively. 

m.  Conchisioii 

FDA  has  evaluated  the  data  in  the 
petition  and  other  relevant  material. 
Based  on  this  information,  the  agency 
concludes  that  the  proposed  use  of  the 
additive  in  adhesives  is  safe,  that  the 
additive  will  achieve  its  intended 
technical  efiisct,  and  therefore,  that  the 
regulations  in  §  175.105  should  be 
amended  as  set  forth  below.  

bi  accordance  with  §  171.1(h)  (21  CFR 
171.1(h)).  the  petition  and  the 
documents  that  FDA  considered  and 
relied  upon  in  reaching  its  decision  to 
approve  the  petition  are  available  for 
inspection  at  the  Center  for  Food  Safety 
and  Applied  Nutrition  by  appointment 
with  the  information  contact  person 
listed  above.  As  provided  in  §  171.1(h), 
the  agency  will  delete  frtun  the 
documents  any  materials  that  are  not 
available  for  public  disclosure  before 
maUng  the  dociuneuts  available  for 
inspection. 

IV.  Emrironniental  Inqiact 

The  agency  has  previously  considered 
the  environmental  effects  of  this  rule  as 
announced  in  the  notice  of  filing  for 
FAP  884600  Qune  30, 1998, 63  FR 
35603).  No  new  information  or 
comments  have  been  received  that 
would  affect  the  agency's  previous 
deteimination  that  there  is  no 


significant  impact  on  the  human 
environment  and  that  an  environmental 
impact  statement  is  not  required. 

V.  Paperwork  Reduction  Act  of  1905 

This  final  nde  contains  no  collection 
of  information.  Therefore,  clearance  by 
the  Office  of  Management  and  Budget 
under  the  Paperwork  Reduction  Act  of 
1995  is  not  required. 

VI.Ob|ectk»s 

Any  person  who  will  be  adversely 
afiiected  by  this  regulation  may  at  any 
time  on  or  before  November  23. 1998. 
file  %vith  the  Dockets  Management 
Branch  (address  above)  written 
objections  thereto.  Each  objection  shall 
be  separately  numbered,  and  each 
numbered  objection  shall  specify  with 
particularity  the  provisions  of  the 
regulation  to  which  objection  is  made 
and  the  grounds  for  the  objection.  Each 
numbered  objection  on  which  a  hearing 
is  requested  shall  specifically  so  state. 
Failure  to  request  a  hearing  for  any 
particular  ol^ection  shall  constitute  a 
waiver  of  the  right  to  a  hearing  on  that 
objection.  Each  numbered  objection  for 
which  a  heariiu  is  requested  shall 
include  a  detaibd  description  and 
uialysis  of  the  specific  fectual 
information  intended  to  be  presented  in 
support  of  the  objection  in  tne  event 
that  a  hearing  is  held.  Failure  to  include 
such  a  description  and  analjrsis  for  any 
particular  objection  shall  ccnistitute  a 
waiver  of  the  right  to  a  hearing  on  the 
objection.  Three  copies  of  all  documents 
shall  be  submitted  and  shall  be 
identified  with  the  docket  niunber 
found  in  brackets  in  the  heading  of  this 
document  Any  objections  received  in 
response  to  the  regulation  may  be  seen 
in  tne  Dockets  Muiagement  Branch 
between  9  ajn.  and  4  p.m..  Monday 
through  Friday. 

Vn.RefK«Bces 

The  following  references  have  been 
placed  on  display  in  the  Dockets 
Management  Branch  (address  above) 
and  may  be  seen  by  interested  persons 
between  9  a.m.  and  4  p.m..  Monday 
through  Friday. 


1.  Memorandum  from  the  Chemistry 
Review  Team,  FDA,  to  the  file  concerning 
FAP  8B4600  (MATS  No.  978.  M2.0  ft  2.1], 
Servo  Delden  BV,  use  of  polyethylene  glycol 
mono-isotridecyl  ether  sulbte  sodium  salt  as 
a  component  of  adhesives.  dated  )uly  16. 

2.  Kokoski,  C  ).,  "Regulatory  Food 
Additive  Toxicology,"  in  Chemical  Safety 
Regulation  and  Compliance,  edited  by  F. 
Hombtuger,  and ).  K.  Marquis,  published  by 
S.  Karger,  New  York,  NY.  pp.  24-33. 10BS. 

3.  "Bioassay  of  1,4-Dioxane  for  Possible 
Carcinogenicity,"  National  Cancer  biititute, 
Na-OG-TR-80. 1978. 

4.  Memorandum  from  the  Indirect 
Additives  Branch,  FDA.  to  the  Executive 
Secretary,  Quantitative  Risk  Assessment 
Committee,  FDA.  concerning  "Estimation  of 
upper-bound  lifrtime  risk  boax  ethylene 
oxide  and  1,4-dioxane  in  polyethylene  gljrcol 
mono-lsotridecyl  ether  tuUite,  sodium  salt  as 
a  surfactant  in  adhesives:  Food  Additive 
petition  Na  8B4600  (Servo  Delden  BV)," 
dated  July  22, 1998. 

5.  Dunkelbeig.  H.,  "Cardnogenicity  of 
Ethylene  Oxide  and  1.2-propylene  CMde 
Upon  Intragastric  Administration  to  RaU," 
BritiMh  Journal  of  Cancer.  48:  pp.  924-933. 
1982. 

Uel  of  Snbfeds  In  21 CFK  Part  175 

Adhesives,  Food  additives.  Food 
niirkHffing 

Therefore,  tmder  the  Federal  Food. 
Drug,  and  Cosmetic  Act  and  under 
authcHity  delegated  to  the  Commissioner 
of  Food  and  Drugs.  21  CFR  part  175  is 
amended  as  follows: 

PART  ITS-MDIRECT  FOOD 
AOOmVES:  ADHESIVES  AND 
COMPONENTS  OF  COATINOS 

1.  The  authority  citation  for  21  CFR 
part  175  continues  to  read  as  follows: 

r  21  U.S.C  321.  342.  348.  379e. 


2.  Section  175.105  is  amended  in  the 
table  in  paragraph  (c)(5)  by 
alphabetically  adding  an  entry  under 
the  heading  "Substances"  to  read  as 
follows: 


1178.106 


(c)'  ' 
(5)*  • 


Substances 


Polye»iylene  g^yool  mono  isoWdscyl  ether  suMale,  sodhsn  sal  (CAS 
ReQ.  Na  150413-26-6). 
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Dated:  October  15, 1998. 
William  K.  Hubbard, 
Associate  Commissioner  for  Policy 
Coordination. 

IFR  Doc.  98-28410  Filed  10-22-98;  8:45  ami 
BHjJNa  coos  4iao-ei-f 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  178 
pocket  Na  •6F-0164] 

Indirect  Food  Additives:  Adjuvants, 
Production  Aids,  and  Sanitizers; 
Technical  Amendment 

AQENCY:  Food  and  Drug  Administration. 

HHS. 

action:  Final  rule;  technical 

amendment.        

summary:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
food  additive  regulations  for  the  use  of 
sodiiun  2.2'-methylenebis(4.6-di-tert- 
butylphenyllpbosphate  as  a  clarifying 


agent  in  high  density  polyethylene 
intended  for  use  in  contact  with  food. 
When  the  regulation  was  last  amended, 
the  agency  inadvertently  omitted  the 
limitation  on  the  use  level  for  the 
additive.  This  docimient  corrects  that 
inadvertent  omission. 
EFFECTIVE  DATE:  October  23, 1998. 
FOR  FtiRTHER  INFORMATION  CONTACT:  Vir 
D.  Anand.  Center  for  Food  Safety  and 
Applied  Nutiition  (HFS-215).  Food  and 
Drug  Administiation.  200  C  St.  SW.. 
Washington.  DC  20204.  202-416-3081. 
SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  Deceniber  16. 1996 
(61  FR  65942).  FDA  published  a 
dociunent  amending  the  food  additive 
regulations  to  provide  for  the  expanded 
safe  use  of  sodium  2.2'- 
methylen*is(4,6-di-tert- 
butylphenyUphosphate  as  a  clarifying 
agent  in  high  density  polyethylene 
intended  for  use  in  contact  with  food. 
The  limitation  added  by  this  document 
was  inadvertently  omitted  from  the 
December  16. 1996.  final  rule  due  to  an 
administrative  error.  Limiting  the  use 
level  of  the  additive  to  no  more  than 
0.30  percent  by  weight  of  the  olefin 


polymers  is  supported  by  the 
administrative  record  of  the  final  rule. 
Accordingly,  FDA  is  amending  the 
regulation  to  accord  with  the  record. 

List  of  Subiecto  in  21  CFR  Part  178 

Food  additives.  Food  packaging. 

Therefore,  imder  the  Federal  Food. 
Drug,  and  Cosmetic  Act  and  imder 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs.  21  CFR  part  178  is 
amended  as  follows: 

PART  ITS-INDIRECT  FOOD 
ADDITIVES:  ADJUVANTS. 
PRODUCTION  AIDS.  AND  SANTTIZERS 

1.  The  authority  citation  for  21  CFR 
part  178  continues  to  reed  as  followrs: 

Aelharity:  21  U.S.C  321. 342. 348.  379e. 

2.  Section  178.3295  is  amended  in  the 
table  in  the  entry  for  "Sodiiun  2,2'- 
methy  lenebis(4 ,6-di-tert- 
bufylphenyllphosphate"  by  revising 
entry  "3."  under  Uie  heading 
"Limitations"  to  reed  as  follows: 

f17U2l6   ClBrttylne 


Substances 


Sodkim  2.2'-meeiylenebis(4,6^S-reftt)utylphenyl)phosphate  (CAS  Rea 
No.  85209-61-2) 


For  use  only: 
•  •  •  «  • 

3.  As  a  dwilying  agent  at  a  level  not  eioeeiing  0  JO  pereert  by 
wai^  01  oMn  polymefs  complying  wNh  §  177.1520(0)  of  ttae  chap- 
ter, item  ^2.  where  the  fniahed  polymer  oomaois  lood  only  01  types 
I.  II.  IV-B.  Vl-A.  V»-a  «!  VM-B  as  idenliied  in  TSble  1  ol 
S  17B.170«4  ct  ttHs  chapter,  and  enHtod  to  condHons  of  uae  B 
Ihrau^  H  deeotied  in  TeUe  2  of  §  I76.l70<c»  of  Ms  chefNsr.  or 

foods  of  types  III.  IV-A.  V,  Vl-C.  and  vn-A  as  idsniMed  in  TSWa  1 
of  S  176.1 70«4  of  this  chapter  and  imaad  to  condKons  of  use  C 
throuf;^  G  daecrtMd  in  Tabte  2  of  $  176.170(<4  of  thia  < 


Dated:  October  16. 1998. 
William  K.  Hukbard. 
Associate  Commissioner  fwMicy 
Coordination. 

(FR  Doc  96-28409  Filed  10-22-08;  8:45  am] 
■ajjNa  oooc  4iaa-ei-F 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  201 
poGlHflNa77lM»4Wl 

Ovar-ttis-Counlsr  Drug  Produels 
Containing  Anslgsslc/AnlipyrsMc 
Active  Ingrsdiants  for  imsmal  Use; 
Rsqulrsd  Alcohol  Warning 

agency:  Food  and  Drug  Adniinistration. 

HHS. 

action:  Final  rule. 


summary:  The  Food  and  Drug 
Administration  (FDA)  is  amending  its 
regulations  to  require  an  alcohol 
warning  for  all  over-the-coimter  (CTTC) 


drug  products,  labeled  fxx  adidt  use. 
containing  internal  analgesic/antipjrretic 
active  ing^redients.  The  required 
warning  statements  advise  consumers 
with  a  history  of  heevy  alcohol  use  to 
consult  a  physician  for  advice  about  the 
use  of  ore  internal  analgesic/ 
antipyretic  drug  products.  FDA  is 
issuing  this  final  rule  after  considering  . 
comments  cm  the  agency's  proposed 
regulation  for  OTC  internal  analgesic, 
antipyretic  and  antirheumatic  drug 
products:  a  pro^posed  regulation  to 
establish  an  alcohol  tvaming: 
recommendations  of  its  Ncmprescription 
Driigs  Advisory  Committee  (NDAQ  and 
Arthritis  Drugs  Advisory  Committee 
(ADAQ:  and  new  data  and  information 
that  have  come  to  the  agency's  attention. 
This  final  rule  is  part  of  the  ongoing 
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review  of  OTC  drug  products  conducted 
by  FDA. 

EFFECTIVE  DATE:  April  23, 1999. 

FOR  FURTHER  MFORMATKM  OONTACT: 
Debbie  L  Lumpkins.  Center  for  Drug 
Evaluation  and  Researcb  (HFD-560), 
Food  and  Drug  Administration.  5600 
Fishers  I^ane,  Rockville,  MD  20857. 
301-827-2241. 

'  8UPPI.EMENTARY  INFORIIATION: 
I.  Background 

In  the  Federal  Register  of  November 
16, 1988  (53  FR  46204).  FDA  published 
a  notice  of  proposed  rulemaking,  in  the 
form  of  a  tentative  final  monograph 
rrFM).  that  would  establish  concutions 
in  part  343  (21  CFR  part  343)  under 
which  OTC  internal  analgesic, 
antipjrretic,  and  antirheumatic  drug 
products  are  generally  recognized  as 
safe  and  effisctive  and  not  misbranded. 
in  the  preamble  to  the  proposed  rule  of 
this  current  rulemaking,  the  agency . 
addressed  concerns  raised  in  the  1988 
proceeding  about  the  need  for  a  warning 
on  the  increased  risk  of  liver  toxicity 
when  acetaminophen  is  taken  with 
substances  or  drugs  that  induce 
microsomal  enzyme  activity,  i.e., 
alcohol,  barbiturates,  or  prescription 
drugs  for  epilepsy  (53  FR  46204  at 
46217).  Tbe  agency  found  that  the 
available  data  did  not  provide  a 
sufBcient  basis  to  require  such  a 
warning  at  that  time.  Interested  persons 
were  invited  to  submit  new  data  or  file 
written  comments,  objections,  or 
requests  for  oral  hearing  before  the 
Commissioner  of  Food  and  Drugs 
regarding  the  proposal. 

In  response  to  the  proposed  ride,  the 
agency  received  a  number  of  comments 
containing  new  data  addressing  the 
need  for  an  alcohol  warning  for 
acetaminophen.  Copies  of  the  comments 
received  are  on  display  in  the  Dockets 
Management  Branch  (HFA-305),  Food 
and  I>rug  Administration,  5630  Fishers 
Lane,  rm.  1061,  Rockville,  MD  20852. 

On  June  29, 1993,  NDAC  met  to 
consider  the  need  for  an  alcohol 
warning  for  acetaminophen.  NDAC 
concluded  that  heavy  drinkers  are  at 
increased  risk  for  developing  liver 
toxicity  when  using  acetaminophen  and 
recommended  that  the  labeling  of  OTC 
analgesic/antipyretic  drug  products 
containing  this  ingredient  bear  an 
alcohol  warning.  However.  NDAC 
recommended  Uiat  the  agency  not 
implement  an  alcohol  warning  for  OTC 
analgesic/antipyretic  drug  products 
containing  acetaminophen  until  it  had  a 
chance  to  consider  data  on  the  risk  of 
alcohol  use  with  other  internal 
analgesic/antipyretic  ingredients. 


On  September  8. 1993,  NDAC  and 
ADAC  (the  Committees)  met  jointly  to 
evaluate  the  available  data  on  the  use  of 
aspirin  and  other  OTC  analgesics  by 
heavy  alcohol  users  or  abusers.  The 
Committees  concluded  that  the  use  of 
aspirin,  ibuprofen,  and  naproxen 
sodium  increases  the  risk  of  upper 
gastrointestinal  (UGl)  bleeding  in  heavy 
alcohol  users  or  abusers.  Concerning 
whether  the  data  support  an  alcohol 
warning  for  OTC  drug  products 
contaiidng  these  ingredients,  the 
Committees  voted  12  yes,  2  no  for 
aspirin;  12  yjp,  2  no  for  ibuprofen;  and 
12  yes,  1  no,  and  1  abstention  for 
naproxen  sodium.  The  Committees 
further  concluded  that  a 
recommendation  on  the  need  for  an 
alcohol  warning  for  OTC  drug  products 
containing  other  monograph  sidicylates 
(carbaspirin  calcium,  choline  salicylate, 
magnesium  salicylate,  or  sodiiun 
salicylate)  was  outside  their  advisory 
scope. 

In  the  Federal  Ragistar  of  November 
14, 1997  (62  FR  61041),  the  agency 
published  a  proposed  amendment  of 
part  201  (21  CFR  part  201)  that  would 
establish  alcohol  warnings  forall  OTC 
drug  products  Ubeled  for  adult  use 
containing  internal  analgesic/antipyretic 
active  ingjiedients.  This  warning  would 
be  required  for  all  OTC  internal 
analgesic/antipyTetic  drug  products 
whether  mariceted  under  an  OTC  drug 
monograph  or  an  approved  new  drug 
application  (NDA). 

m  the  proposal  to  amend  part  201,  the 
agency  advised  that  any  final  rule  based 
on  the  proposal  will  be  efbctive  6 
months  alter  the  date  of  publication  in 
the  Federal  Register.  Therefore,  on  or 
after  April  23, 1999,  any  OTC  drug 
product  that  is  subject  to  this  final  rule, 
that  contains  nonmonograph  labelii^ 
may  not  be  initially  introduced  or 
initially  delivered  for  introduction  into 
interstate  commerce  unless  it  is  the 
subject  of  an  approved  application  or 
abbreviated  application.  Further,  any 
OTC  drug  product  subject  to  this  final 
rule  that  is  repackaged  or  relabeled  after 
the  effective  date  of  the  rule  must  be  in 
compliance  with  the  rule  regardless  of 
the  date  that  the  product  was  initially 
introduced  or  initially  delivered  for 
introduction  into  interstate  commwce. 

n.  The  Agency's  Reapoaae  to  Comments 

A.  Conunents  on  Specific  Ingredients 

1.  Two  comments  argued  that  the 
agency's  proposed  requirement  for  an 
alcohol  warning  for  OTC  analgesic/ 
antipyretic  drug  products  containing 
aspirin  is  not  bued  on  sound  scientific 
evidence.  One  comment  asserted  that  it 
is  necessary  for  FDA  to  demonstrate  that 


a  significant  risk  of  gastrointestinal  (GI) 
bleeding  would  result  if  heavy  alcohol 
users  were  not  specifically  warned 
against  the  use  of  aspirin.  Both 
conunents  suggested  that  the  proposed 
requirement  is  contrary  to  agency 
statements  in  the  TFM  for  OTC  internal 
analgesic/antipyretic  drug  products  that 
warning  statements  should  be  "limited 
to  those  that  are  scientifically 
documented,  clinically  significant,  and 
important  for  the  safe  and  effective  use 
of  products  by  constuners"  (53  FR 
46204  at  46213). 

In  support  of  this  position,  one 
comment  included  data  that  purport  to 
show  that  heavy  alcohol  use:  (1)  Does 
not  increase  the  risk  of  stmnach 
bleeding  (Refs.  1  through  4),  (2)  alcohol 
protects  against  GI  problems  (Refs.  5 
and  6),  and  (3)  GI  bleeding  in  patients 
who  reported  prior  aspirin  and  alcohor 
use  is  not  more  severe  (Ref.  7).  The 
comment  also  asserted  that  its 
evaluation  of  the  adverse  drtig  reaction 
data  contained  in  FDA's  Spontaneous 
Reporting  System  (SRS)  foiled  to 
demonstrate  a  correlation  between  Q 
bleeding  and  heavy  alcohol  use, 
althougn  the  results  of  this  evaluation 
were  not  included. 

Another  comment  supporting  the 
need  for  an  alcohol  warning  for  OTC 
analgesic/antipyretic  drug  products 
containing  aspirin  reviewed  the  data 
evaluated  by  the  agency  during  the 
development  of  its  proposal.  To 
substantiate  the  need  for  an  alcohol 
warning  for  aspirin,  the  comment  also 
included  data  from  a  recently  published 
study  of  the  relationship  between 
aspirin  and  nonsteroidal  anti- 
inflammatory drug  (NSAID)  use  and  GI 
perforation  (Ref.  9). 

The  agency  continues  to  believe  that 
warning  statements  should  be  limited  to 
those  that  are  scientifically  baaed, 
clinically  relevant,  and  important  for 
the  safe  and  effective  use  of  these 
products  by  ctmsumen.  The  agency 
disagrees  with  the  comments  asserting 
that  the  alcohol  warning  is  not  bued  on 
solid  scientific  evidence.  An  alcohol 
warning  is  needed  for  OTC  analgesic/ 
antipjnetic  drug  products  contaUiing 
nonsteroidal  anti-inflammatory 
ingredients,  including  aspirin.  This 
warning  is  based  on  the  data  and 
information  on  the  adverse  GI  effects  of 
aspirin  and  other  NSAID  ingredients, 
the  adverse  GI  effects  of  alcohol  use. 
and  the  documented  risk  of  combining 
them. 

Although  the  previous  comments 
pertain  specifically  to  aspirin- 
containing  OTC  analgesic/antipyretic 
products,  the  agency's  resfmnse  will 
provide  the  scientific  reasoning  for 
applying  the  alcohol  warning 


requirement  to  the  pharmacologic  class 
of  OTC  analgesic/antipyretic  drug 
products  containing  nonsteroidal  anti- 
inflammatory ingredients,  which 
include  aspirin,  nonaspirin  salicylates, 
ibuprofen.  ketoprofen.  and  naproxen 

sodium. 
These  OTC  analgesic/antipyretic  drug 

products  contain  NSAID  in^edients, 
which  belong  to  the  carboxylic  add 
class.  Aspirin  and  other  salicylates  are 
salicydic  adds;  ibuprofen.  ketoprofen. 
and  naproxen  sodiiun  are  derivatives  of 
propionic  add.  All  of  these  ingredients 
share  certain  pharmacologic  properties, 
including  inhibitory  effects  on 
prostagluidin  synthesis  and  platelet 
function.  As  with  aspirin,  propionic 
add  derivatives  produce  adverse  GI  side 
effects,  alter  platelet  function,  and  can 
affect  bleeding  time  (Refe.  9  through  14). 
Adverse  GI  effects  are  caused  by  aspirin 
and  nonaspirin  NSAID  ingredients, 
which  can  irritate  the  mucosal 
epithelium  (stomach  lining)  directly 
and/or  can  suppress  prostaglandin 
synthesis.  Prostaglandins  normally  help 
protect  the  stcnnach  lining  by  promoting 
secretion  of  mucus  and  bicarbonate, 
repair  of  epithelial  (lining)  cells, 
immune  cell  function,  and  blood  flow. 
Adverse  bleeding  efiiscts  can  occur 
becatise  NSAID's  inhibit  platelet 
aggregation. 

Although  there  are  data  and 
infonnatioo  available  concerning  all  of 
these  ingredients,  the  largest  body  of 
data  relied  upon  by  the  agency  pertains 
to  aspirin.  Because  these  NSAID 
ingredients  all  share  similar 
phannaoologic  properties  and  can  all 
cause  adverse  GI  effscts.  induding 
bleeding,  it  is  reasonable  fw  the  agency 
to  rely  on  the  data  pertaining  to 
individual  ingredients  and  to  reason 
and  apply  these  data  to  all  of  these 
NSAID  ingredients.  More  spedfic 
comments  concerning  other  ingredients 
will  be  addressed  elsewhere  in  section 
n  of  this  document. 

I^vg-related  adverse  effects  can  be 
evaluated  through  clinical  data 
collected  various  ways,  induding 
randomized  controlled  trials,  cohcnt 
studies,  case-control  studies,  survejrs. 
and  spontaneous  case  reports. 
Prospective,  randomized,  blinded 
clinical  trials  require  large  patient 
enrollments  to  demonstrate  a  diffsrenoe 
between  groups  when  adverse  events 
are  infrequent,  even  if  serious.  Thus, 
most  studies  whidi  examine  the  adverse 
GI  effscU  of  NSAID's  are  observational 
rather  than  experimental.  Observational 
studies  provi«fe  important  information 
when  investigating  an  assodation 
between  a  ri£  and  a  predisposing  event. 
However,  these  studies  may  be  subjed 
.    to  specific  biases  which  should  be 


considered.  For  example,  case-control 
studies  examine  the  prevalence  of 
NSAID  (and  alcohol)  exposure  in 
patients  who  already  have  the  outcome 
(GI  events  or  bleeding)  with  a  control 
population,  which  is  matched  for  other 
fedors.  These  studies  may  suffer  from 
recall  bias;  that  is,  individuals  in  cases 
may  be  more  likely  than  controls  to 
remember  that  they  took  an  NSAID  (or 
alcohol).  When  reviewing  these  data 
from  various  studies,  the  agency  has 
taken  into  account  the  limitations  of 
each  study  method.  Despite  the 
limitations  of  individual  studies,  the 
data  generated  by  each  of  these  methods 
collectively  provide  a  soimd  body  of 
evidence  from  which  it  is  sdentifically 
reasonable  to  assess  risk.  Hierefore.  the 
agency  believes  that  the  collected  body 
of  sdentific  evidence  supports  the 
labeled  warning. 

As  previously  discussed  in  the  notice 
of  proposed  rulemaking  (62  FR  61041  at 
61049).  the  adverse  GI  effects  of  aspirin 
are  well  kno«vn.  Medical  texts 
document  adverse  effects  assodated 
with  the  use  of  aspirin.  These  efiiects 
indude.  but  are  not  limited  to.  gastritis, 
ulcerations,  and  colitis  (Refe.  15  through 
18).  In  addition,  aspirin  irreveraibly 
interferes  with  normal  platelet  function 
for  the  life  of  the  platelet,  prolongs  the 
bleeding  time,  and  interfiares  with 
dotting  v^iMMver  bleeding  occun  (Ret 
13).  Nonsalicylate  NSAID  ingrediento 
reversibly  inhibit  platelet  aggregation 
for  as  long  as  the  drug  is  in  the  blood 
(Reb.  13  and  14).  GI  mucosal  damage 
caused  by  aspirin  has  been  widely 
acknowledged  in  the  medical  literature 
(Ref.  15  through  18).  confirmed  by 
endoscopic  observational  studies  (Ret 
19).  and  taught  through  medical  texts  to 
students  of  medicine  (Ref.  20). 

In  1977.  the  Advis(»y  Review  Panel 
for  OTC  Ana^^c  and  Antipyretic  Drug 
Products  (the  Panel)  first  reviewed 
relevant  data  and  oonduded  that  aspirin 
causes  adverse  GI  effects.  The  Panel 
conduded  that  the  adverse  effects  of 
aspirin  on  the  Q  system  range  from 
reutively  mild  eCEacts  such  as  gastric 
distress  (minor  stomadi  pain,  heartburn, 
or  nausea),  mucosal  irritation  and  occult 
(not  easily  seen)  bleeding,  to  less 
frequoit  but  more  serious  effects  such  as 
muccMsl  eroeian.  ulceration,  and  life- 
threatening  massive  bleeding.  The  Panel 
further  oonduded  that  the  acute  use  of 
aspirin  may  activate  symptoms  of  both 
gastric  and  duodenal  ulcer  (42  FR  35346 
at  35386  through  35397.  July  8. 1977). 

In  addition  to  the  Pancu's  oondusicms. 
FDA  also  evaluated  published  literature, 
induding  studies  which  demonstrate 
adverse  GI  effects  even  with  low-dose 
aspirin  use  (Refe.  21  and  22).  The 
agency  also  reviewed  data  frtsn 


controlled,  prospective  clinical  trials  on 
aspirin  for  cardiovascular  and 
cerebrovascular  uses  and  established 
that  bleeding  can  occur  with  long-term 
aspirin  use.  even  at  low  doses  (62  FR 
61041  at  61050). 

)ust  as  aspirin  is  well  kno«im  to 
produce  adverse  GI  effects,  induding 
bleeding,  it  is  also  well  known  that 
alcohol  is  a  gastric  toxin  and  that  heavy 
alcohol  use  may  cause  a  number  of 
adverse  GI  effects,  induding  bleeding. 
Routinely  heavy  alcohol  use  is 
associated  with  a  number  of  medical 
conditions.  These  conditions  indude. 
but  are  not  limited  to.  esophagitis, 
varices,  acute  gastritis,  hemorrhagic 
lesions  of  the  duodenal  villi,  and  peptic 
idcer  disease  (Refe.  23  through  28). 
Also,  chronic  heavy  alcohol  use  can 
cause  bleeding  because  of  increased 
prothrombin  time,  decreased  circulating 
platelets,  and  altered  function  of 
platelets  (Ret  13).  Early  (Ret  23)  and 
continuing  (Reb.  24  through  26)  study 
of  the  effeds  of  alcohol  on  the  stcMuach 
have  been  widely  published  in  the 
sdentific  literature  and  alcoholic 
gastritu  u  a  well-recognixed  cause  of 
acute  hemonfaaRic  gastritis  (Ref.  29). 
These  effects  of  heavy,  ciironic  akxihol 
use  on  the  GI  system  and  bleeding 
parameters  are  explained  in  many 
standard  medical  textlx>oks  (Reb.  25,  27 
and  28). 

The  Panel  recopiixed  alcohol  as  a 
major  fedor  that  may  produce  acute 
gastric  mucosal  lesions,  and  thus 
increase  the  risk  of  bleeding  from  the 
use  of  aspirin  (42  FR  35346  at  35479). 
Given  these  observatiiMis  and  the  well 
established  and  reoognixed  medical 
acceptance  of  Q  and  bleeding  problems 
associated  with  the  use  of  either  aspirin 
or  alcohol,  the  agency  was  concerned 
about  the  risks  present  for  consumen 
who  routinely  and  heavily  drink  alcohol 
and  also  use  aspirin.  This  coooeni  led 
to  a  review  of  relevant  medical  literature 
and  studies  (Reb.  8. 30.  and  31),  which 
confirmed  the  increased  risk  of  adverse 
Q  events,  induding  bleeding,  when 
alcohol  use  and  aspirin  use  are 
combined. 

Published  studies  which  indude 
randomized  controlled  clinical  trials 
(Reb.  32  through  35),  case-oontrol 
studies  (Reb.  8, 36  through  39a),  cohort 
studies  (Ret  40),  meU-analyses  (Reb.  41 
and  42),  physician  surveys  (Ret  31),  and 
case  reports  (Ret  43)  have  estoblished 
an  assodatido  between  NSAID's, 
induding  aspirin,  and  adverse  GI 
evenU.  including  Ueeding.  Because 
dironic  alcohol  use  causes  O  disease 
and  bleeding,  some  studies  simply 
exdude  these  patients  frtxn  entry  or 
analjfsis  when  ss searing  the  luk  of 
NSAID  use  on  advene  Q  outcomes  (Ret 
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44).  However,  some  studies  have 
examined  both  NSAID  and  alcohol  use 
(Refs.  8,  30.  31,  and  45)  and  assessed  the 
risk  of  developing  adverse  GI  events, 
including  bleeding. 

P.  J.  DeSchepper  et  al.  (Ref.  45) 
measured  fecal  blood  loss  in  10  healthy 
males  in  a  double-blind,  parallel  study 
and  in  12  healthy  subjects  in  a  double- 
blind  crossover  study.  Fecal  blood  loss 
was  demonstrated  with  aspirin 
ingestion  and  concomitant  ingestion  of 
alcohol  significantly  increased  (by  three 
times)  this  blood  loss. 

D.  Aarons  et  al.  (Ref.  30)  conducted  a 
double  blind  prospective  study  of  27 
healthy  volunteers  with  initial  normal 
baseline  endoscopies  who  were  given 
alcohol  and  either  placebo,  aspirin,  or 
acetaminophen.  Repeat  endoscopy 
showed  that  alcohol  and  aspirin 
together  caused  significantly  greater 
erythema  (redness)  due  to  irritation  and 
hemorrhage  in  the  stomach  than  alcohol 
alone. 

The  agency  has  reviewed  adverse 
events  reported  to  its  SRS  data  base 
(Ref.  43).  From  1993  to  1995,  37  case 
reports  were  submitted  for  serious  UGI 
bleeding.  36  involving  hospitalizations 
and  1  death.  Most  bleeds  were 
documented  by  endoscopy.  In  these 
reports,  ibuprofen  was  listed  as  the 
suspect  drug  in  patients  who  repotted 
chronic  alcohol  use  (nearly  80  percent 
reported  alcoholism  or  more  than  two 
diinks/day).  Of  important  note, 
concomitant  use  of  salicylates,  primarily 
aspirin,  was  reported  in  almost  SO 

Krcent  of  these  cases,  thus  associating 
th  ibuprofen  and/or  salicylates  with 
these  reports  of  bleeding.  From  1994  to 
1996.  five  case  rep<vts  were  submitted 
for  serious  UGI  bleeding  with  naproxen 
sodium  listed  as  the  suspect  drug  in 
patients  who  reported  daily  (or  binge) 
alcohol  ingestion.  Two  of  these  reports 
also  listed  salicylate  use  and  two  reports 
listed  concomitant  ibuprofen  use.  From 
1993  to  1996, 10  case  reports  were 
submitted  for  serious  UGI  bleeding  with 
aspirin  listed  as  the  suspect  drug  in 
patients  who  also  reported  alcohol 
ingestion  (more  than  2  drinks/day  or 
unspecified).  All  10  cases  were 
hospitalized.  Cases  of  coocomitant 
NSAID  ingredient  use  were  excluded. 
Thus,  the  agency's  SRS  data  base 
provides  additional-serious  adverse 
events  documenting  the  association 
between  NSAID  ingredient  use  and  UGI 
bleeding  in  persons  with  a  history  of 
chronic  alcohol  use. 

In  a  prospective  community  clinical 
case  study.  Lee  et  al.  (Ref.  46) 
endoscopied  400  consecutive  patients 
hospitalized  for  UGI  hemorrhage  to 
identify  factors  which  predispose 
patients  who  bleed  from  hemorrhagic 


erosive  gastritis.  Of  the  74  patiento  with 
stomach  bleeding,  salicylate  use  (31 
percent),  alcohol  use.  usually  chronic 
(27  percent),  or  both  (16  percent)  were 
reported.  There  was  no  case-matched 
control  and  relative  risk  was  not 
assessed.  However,  this  study 
demonstrates  that  patients  who  have 
experienced  hemorriiagic  erosive 
gastritis  (stomach  bleeding)  conunonly 
report  having  used  alcohol  and/or 
salicylates. 

Peura  et  al.  (Ref.  31)  surveyed 
American  College  of  Gastroenterology 
physicians  to  assess  demographics, 
management  strategies,  and  outcomes 
for  1.235  patients  who  were  diagnosed 
with  Gl  bleeding.  OTC  doses  of  NSAID's 
were  associated  with  a  three-fold 
increased  risk  for  developing  GI 
bleeding  and  alcohol  use  increased  this 
risk  to  foitf-fold. 

Lanas  et  al.  (Ref.  8)  conducted  a 
single-center,  prospective,  case- 
controlled  study,  which  examined  the 
relationship  between  NSAID  use, 
including  aspirin,  and  GI  perforatiim. 
Detailed  clinical  histories  and 
laboratory  tests  were  obtained  in  76 
hospital  admitted  patients  with 
siugically  documented  GI  perforations 
and  in  152  matched  case  controls. 
Histories  of  NSAID  use  were  confirmed 
by  measuring  platelet  cyclo-oxygenase 
activity.  In  the  study  cohort.  67  pwoent 
of  the  patients  used  aspirin  (90  percent 
of  these  were  over-the-counter 
formulations).  The  calculated  odds  ratio 
(OR)  for  GI  perforation  in  patienU  who 
had  used  an  NSAID  within  a  week  prior 
to  horoitalization  was  6.64  (95  percent 
confidence  interval:  3.&-12.2:  p  < 
0.0001)  as  compared  to  those  who  had 
not.  Other  independent  risk  fectors  for 
perforation  included  smoking  (OR:  3.88; 
95  percent  Q:  2.1S-7.0:  p<0.0001). 
alcohol  ingestion  (OR:  3.25;  95  percent 
CI:  1.81-5.82:  p<0.0001).  and  p^c 
ulcer  disease  (OR:  3.29;  95  percent  Q: 
1.74-6.21:  p<0.0005).  The  comUnaticm 
of  NSAID's.  smoking,  and  alcohol 
increased  the  risk  of  GI  perforation  (OR: 
10.69:  95  percent  Q:  3.60-29.87). 
Because  the  study  was  conducted  in 
Spain,  a  small  number  of  patients  in 
both  cohorts  repealed  use  of  NSAID's 
which  are  not  available  in  the  United 
States.  However,  the  study  ccmclusioDs 
remain  valid  for  the  NSAID  class  and. 
importantly,  for  nonprescription 
aspirin. 

Although  acute  ingestion  of  aspirin 
and  alcohol  causes  gastric  hemoirhage 
(Ref.  30)  in  previously  normal  gastric 
mucosa,  the  increased  bleeding  risk 
from  NSAID's  in  chronic  heavy  alcohol 
users  can  be  further  compounded  by 
coexisting  problems  such  as  prolonged 
prothrombin  time  due  to  liver  disease. 
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decreased  number  of  circulating 
platelets,  and  pre-existing  GI  disease 
(e.g..  esophageal  varices,  ulcers,  or 
alcoholic  gastritis)  (Ref.  13).  Alcohol 
also  potentiates  the  prolongation  of 
bleeding  time  produced  by  aspirin  and 
nonaspirin  NSAID's.  including 
ibuprofen  (Ret  14).  A  retrospective 
cohort  study,  using  a  Medicaid  data 
base,  was  designed  to  determine  the  risk 
and  cost  of  adverse  GI  effects  associated 
with  NSAID  use  (Ret  47).  Logistic 
regression  analysis  riiowed  NSAID  use 
was  significantly  associated  with  each 
defined  GI  side  effect  (i.e..  idoers, 
gastritis,  bleeding)  (p<.001)  and  aloriiol- 
related  diagnoses  were  a  significant 
independent  predictor  of  increased  risk 
(p<.05)  for  GI  bleeding  and  hemorrbu^c 
gastritis.  Therefore,  co-existing  GI  an^ 
bleeding  problems  in  chronic  heavy 
alcohol  users  may  pre-dispose  to  the 
increased  bleeding  risk  bom  NSAID 
ingedients. 

The  data  and  studies  presented 
provide  sound,  and  convincing  evidence 
to  support  the  conclusion  that 
consumers  are  at  increased  risk  of 
adverse  GI  effects  when  using  OTC 
analgesic/antipyretic  products, 
including  aspirin,  in  combination  with 
routine  heavy  alcohol  use  (Reb.  8  and 
31).  While  the  data  and  studies  show 
that  there  is  an  incaeased  risk  to 
consumers  who  combine  these  drug 
products  with  routine  heavy  alcohol 
use.  the  agency  acknowledges  that  the 
data  differ  as  to  the  exact  magnitude  of 
this  increased  risk. 

The  agency  again  convened  expert 
advisors  in  1993  (Refe.  48  to  50)  in  three 
separate  advisory  committee  meetings 
with  NDAC  and  ADAC.  to  discuss  the 
question  of  wdiether  OTC  analgesic/ 
antipyretic  products  containing  aspirin 
should  bear  an  alcohol  warning.  The 
advisory  committee  experts  concluded 
that  aspirin  increases  the  risk  of  UGI 
bleeding  in  heavy  alcohol  users  or 
abusers  and  overwhelmingly  concluded 
that  the  data  support  an  alcohol  warning 
for  aspirin.  A  complete  discussion  of 
this  conclusion  can  be  found  in  the 
proposed  rulemaking  (62  FR  61043 
through  61044). 

The  agency  has  reviewed  the  data  and 
infannation  submitted  with  the 
comments,  which  both  oppose  and 
support  a  requirement  for  an  alcohol 
warning  on  OTC  analgesic/antipyretic 
drug  products  containing  NSAID 
ingredients,  including  aspirin.  The 
agency's  analysis  of  these  data  follows. 

Holvoet  et  al.  (Ret  1)  was  reviewed  by 
the  Conunittees  which  heavily  criticized 
the  study  design  and  did  not  use  it  as 
a  basis  for  their  recommendation  (Ref, 
48).  Coggon.  Langman.  and 
Spiegelhelter  (Ref.  2)  was  a  case^xmtrol 


study  in  patients  with  GI  bleeding 
which  rep(»ted  an  increased  risk  (OR  of 
3.7, 95  percent  Q:  2.2-6.4)  for  patients 
who  had  recently  used  aspirin;  but  this 
study  did  not  detect  an  added  risk 
associated  with  alcohol  use.  However, 
the  study  groups  were  not  balanced  for 
alcohol-use  history  (p<0.02). 
compromising  the  ability  of  the  study  to 
determine  the  additional  risk,  if  any.  in 
heavy  alcohol  users.  Bartle.  Gupta,  and 
Lazor  (Ref.  3)  foiled  to  detect  an 
increased  risk  of  acute  UGI  bleeding 
with  weekly  alcohol  ingestion  of  280 
milliliters.  The  investigators  noted,  and 
the  agency  concurs,  that  more  patients 
would  be  required  to  assess  whether  or 
not  an  association  exists.  Although 
Schubert  et  al.  (Ref.  6)  reported  a 
decreased  risk  of  duodenal  ulcer  disease 
with  alcohol  use.  the  study  lacked  a 
matched  case-control  comparator  aim 
and  failed  to  quantify  alcohol  ingestion 
and  other  co-factors  which  may  be 
associated  with  risks  for  developing 
iilcer  disease.  .,„,„» 

Likewise,  the  Cohen  et  al.  (Ret.  5) 
study  submitted  to  demonstrate  that 
alcohol  is  protective  against  GI  bleeding 
caused  by  aspirin  is  not  relevant 
because  this  study  excluded  patients 
without  existing  GI  disease  and  those 
who  drank  more  than  two  alcoholic 
drinks  per  day.  Thus,  the  study 
excluded  the  very  target  population 
required  to  answer  the  question 
addressed  by  the  agency,  namely, 
individuals  who  consume  three  or  more 
alcoholic  drinks  every  day  and/or  have 
concomitant  alcohol  associated  GI 
disease.  The  investigators  concluded, 
and  the  agency  concurs,  that  it  is 
impossible  to  determine  from  this  study 
that  alcdiol  protects  patients  who  take 

aspirin. 

Jensen  et  al.  (Ref.  7)  reported  that 
alrahol  and  aspirin  use  prior  to  hospital 
admissicm  for  the  treatment  of  UGI 
bleeding  was  not  associated  with  certain 
surrogate  variables  which  were  used  to 
estimate  the  severity  of  GI  bleeding.  All 
patients  were  selected  because  they 
required  medical  treatment  for  severe 
UGI  hemorrhage,  and  information  was 
collected  regarding  alcohol  and  aspirin 
use.  However,  the  study  was  not 
analyzed  to  evaluate  whether  reported 
concomitant  aspirin  and  alcohol  use  is 
associated  with  a  higher  risk  for 
developing  UGI  blemiing.  Therefore, 
this  study  did  not  address  the  basic 
question  before  the  agency,  namely, 
whether  there  is  an  increased  risk  of 
stomach  bleeding  in  patiento  who     ' 
consumed  both  alcohol  and  aspirin. 
Soil  (Ref.  4)  is  a  review  article  on 
peptic  ulcer  disease  presented  by  an 
expert  gastroenterologist.  The  article 
reviews  the  scientific  literature  and 


concludes  that  NSAID's.  including 
aspirin,  produce  topical  irritative  effecte 
on  the  mucosa  as  well  as  ulcerations  as 
a  consequence  of  a  systemic  effect. 
Therefore.  NSAID's.  which  are  rectally 
delivered  or  enteric  coated  may  still 
cause  adverse  GI  effects.  Similar  reviews 
have  been  published  elsewhere  (Refs.  51 
and  52).  Thus,  while  the  article  was 
submitted  in  opposition  to  a  warning, 
the  information  in  the  article  supporto 
the  scientific  rationale  for  a  warning. 

A  case-controlled  study  was  also 
submitted  which  supporto  the  need  for 
an  alcohol  warning  on  OTC  analgesic/ 
antipyretic  drugs  containing  NSAID 
ingiediento  (Ref.  8).  This  study  has  been 
previously  summarized  earlier  in  this 
response  to  comment  1  of  section  II.A  of 
this  dociunent. 

Given  the  dato  available  at  this  time, 
the  agency  cannot  precisely  quantify  the 
increased  risk  of  combining  routine 
heavy  alcohol  use  and  these  OTC  drug 
producte.  In  order  to  require  an  alcohol 
warning,  however,  it  is  not  necessary 
that  the  agency  be  able  to  demonstrate 
precisely  how  much  the  risk  is 
increased.  The  available  dato 
demonstrate  clearly  that  the  risk  to 
consumers  of  combining  heavy  routine 
alcohol  use  with  these  drug  producto  is 
greater  than  the  risk  of  using  either 
alcohol  or  these  drug  producte  alone. 
These  dato  are  sufficient  to  estoblish  the 
need  for  an  alcohol  warning  on  these 
OTC  producto.  In  light  of  the  clearly 
demonstrated  increased  risk  to 
consumers,  the  agency  is  requiring  an 
alcohol  warning  about  the  risk  of 
stomach  bleeding  on  aspirin  and  other 
NSAIDKXjntaining  OTC  drug  producto. 

In  summary,  OTC  analgesic/ 
antipyretic  drug  producto.  including 
aspirin,  are  known  to  caxise  adverse  GI 
effecto,  including  bleeding.  Chronic, 
heavy  alcohol  use  is  also  associated 
with  adverse  GI  effecto,  including 
bleeding.  Based  on  the  agency's  review 
of  a  large  body  of  scientific  information 
and  in  concurrence  with  expert 
advisors,  FDA  has  determined  that 
routine,  heavy  (three  or  more  alcoholic 
drinks  every  day)  alcohol  use  in 
combination  with  use  of  OTC  analgesic/ 
antipyretic  drug  producte  containing 
NSAID  ingrediento  increases  the  risk  of 
adverse  GI  evento.  including  stomach 
bleeding.  The  agency  believes  that  the 
m<»t  appropriate  public  health  response 
to  this  information  concerning  risk  is  to 
warn  consumers  who  drink  three  or 
more  alcoholic  drinks  every  day  to 
consult  their  doctor  about  their  use  of 
these  OTC  drug  producto.  This 
conclusion  is  scientifically  based, 
clinically  relevant,  and  important  for 
the  safe  and  effective  use  by  consumers 


of  OTC  analgesic/antipyretic  drug 
producto  containing  NSAID  ingredients. 

2.  One  comment  argued  that  FDA's 
conduct  of  this  rulemaking  violates  the 
Administrative  Procedure  Act  (APA). 
The  conunent  stoted  that  the  APA 
requires  that  a  notice  of  proposed 
rulemaking  include  "either  the  terms  at 
substance  of  the  proposed  rule  or  a 
description  of  the  subjecte  and  issues 
involved"  (5  U.S.C.  553(b)).  The 
conunent  maintained  that  the  agency's 
proposal  tails  to  adequately  describe  the 
basis  for  the  requirement  for  an  alcohol 
warning  few  OTC  drug  producte 
containing  aspirin.  The  comment 
asserted  that  FDA  denied  interested 
parties  adequate  notice  of  the  action  by 
foiling  to  expressly  sUte  ito  reliance  on 
a  "switch  rationale."  i.e.  the  concern 
that  an  alcohol  warning  on  one  ■ 
analgesic  would  cause  inappropriate 
"switching"  to  other  OTC  analgesic/ 
antipyretic  drug  producte.  The  comment 
further  argued  that  the  agency's  failure 
to  obtain  the  raw  dato  from  unpublished 
epidemiological  studies  presented  to  the 
Committees  that  made 
recommendations  also  effectively 
denied  interested  parties  the 
opportunity  to  commwit  fully. 

Another  comment  suggested  that  the 
"switch  rationale"  is  flawed.  The 
comment  asserted  that  there  is  no 
evidence  that  heavy  alcohol  usere 
would  be  persuaded  to  change  their 
analgesic  use  based  on  an  alcohol 
warning.  One  comment  noted  that  after 
several  years  of  volimtary  alcohol 
warnings  on  producto  otiier  than 
aspirin,  market  traddng  dato  for  aspirin 
sales  for  the  yeare  of  1994  to  1997  have 
demonstrated  that  "switdiing"  does  not 

occur.  . 

The  intent  of  the  warning  is  to  advise 
consumen  with  a  history  of  heavy 
alcohol  use  (three  or  more  alcoholic 
drinks  every  day)  to  omsult  a  physician 
for  advice  c^ut  the  use  of  all  OTC 
analgesic/antipyretic  producto  and  to 
advise  that  there  is  a  specific  risk 
associated  with  use  of  these  products. 
The  agency  agrees  that  it  is  impcwtant 
not  to  encourage  consumers  who 
consume  three  or  more  alcoholic  drinks 
every  day  to  begin  to  use  another  OTC 
analgesic/antipyretic  drug  product 
before  consulting  their  physician.  In 
conunent  1  of  section  II.A.  of  this 
document,  the  agency  describes  the 
scientific  basis  for  requiring  an  alcohol 
warning  for  OTC  analgesic/antipyretic 
drug  producto  containing  NSAID's, 
including  aspirin.  This  rationale  is  also 
pi«sent  in  the  agency's  proposal  (62  FR 
61041  at  61049). 

As  discussed  in  the  proposed  rule  (62 
FR  61041  at  61049).  the  agency  agreed 
with  the  assessment  of  the  Advisory 
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Cominiitees  wlio  made 
recommendations  on  the  unpublished 
data  presented  before  the  committees. 
Raw  data  were  not  evaluated  by  the 
agency,  do  not  serve  as  the  agency's 
basis  for  this  final  rule,  and  are  not 
required  to  be  placed  in  the 
administntive  record.  The  agency 
disagrees  that  interested  parties  were 
given  insufficient  opportunity  to 
comment  fully  on  the  data.  Comments 
on  the  presentations  to  the  Committees 
as  well  as  the  Committees' 
recommendations  (Ref.  53)  were 
included  in  the  administrative  record. 
Further,  the  comments'  criticisms  of  the 
unpublished  data  presented  in 
September  1993  were  sent  to  the 
members  of  the  Committees  for  their 
specific  conunent.  Of  the  responses 
received  (Ref.  54),  none  stated  that  the 
comments'  criticisms  changed  their 
recommendation.  The  agency  has 
included  in  the  administrative  record 
the  relevant  data  and  information  that 
were  considered  and  relied  upon 
regarding  the  warning  statement 
requirements  of  the  &uil  rule. 
Therefore,  the  agency  considera  the 
requirements  of  the  APA  to  be  fully 
satisfied. 

3.  Three  comments  asserted  that  the 
imposition  of  an  alcohol  warning  on 
aspirin  could  result  in  a  significant 
adverse  impact  on  public  health,  llie 
comments  said  that  placing  an 
unnecessary  "stomach  bleeding" 
warning  on  aspirin  may  cause 
consumers  taldng  it  for  its 
cardiovascular  and  cerebrovascular 
benefits  to  avoid  using  aspirin.  The 
comments  suggested  that  poor 
compliance  with  cardiovascular  and 
cerebrovascular  aspirin  regimens  could 
be  detrimental  to  consumen  at  risk  for 
these  events.  One  comment  noted  that 
consumen  on  a  long-term  professional 
use  regimen  would  be  under  a  doctor's 
supervision  and  would  presiunably  be 
warned  about  the  risks  of  aspirin  use 
and  would  be  monitored  for  GI  infiuy. 
Another  comment  maintained  that  the 
low  doses  used  in  long-term 
professional  use  aspir^  regimens  have 
not  been  associated  with  significant  GI 
problems. 

In  its  proiKisal.  the  agency  evaluated 
the  published  literature  on  aspirin  for 
cardiovascular  and  cerebrovascular  uses 
and  determined  that  bleeding  can  occur 
%vith  long-term  aspirin  use,  even  at  low 
aspirin  doses.  The  proposal  also 
discussed  the  use  of  alcohol  in  patients 
with  cardiovascular  problems  and  noted 
the  recommendations  of  the  American 
Heart  Association  (AHA)  that 
consumers  with  these  conditions  should 
not  consume  alcohol  heavily  (62  PR 
61041  at  61050).  The  proposal  further 


reviewed  the  increased  risk  of 
cardiovascular  diseases,  such  as  heart 
muscle  disease,  hypertension, 
disturbances  in  heart  rhythm,  and  stroke 
from  heevy  alcohol  use.  The  intended 
purpoee  of  this  warning  is  to  promote  a 
dialogue  between  physicians  and 
individuals  who  consume  three  or  more 
drinks  every  day.  The  agency  believes 
that  this  dialogue  should  extend  to 
consumers  cm  long-term  aspirin 
regimens  who  may  be  adding  tO  their 
risk  of  adverse  vascular  events  by  their 
alcohol  consumption.  Therefore,  the 
agency  concludes  that  an  alcohol 
warning  on  GTC  analgesic/antipyretic 
drug  products  containing  aspirin  will 
provide  important  advice  to  consumen 
on  long-term,  low-dose  vascular 
regimens. 

4.  Two  comments  argued  that  to  the 
limited  extent  that  consumen  are  at  risk 
from  aspirin  use,  they  are  already 
alerted  to  this  risk  by  warnings  included 
in  the  TFM  for  OTC  internal  analgesic/ 
antipyretic  drug  products  (53  PR  46204). 
Specifically,  the  comments  asserted  that 
the  proposed  warning  in 
§343.50(c)(l)(v)(B)  that  states:  'Do  not 
take  this  product  if  you  have  stomach 
problems  (such  as  heartburn,  upset 
stomach,  or  stomach  pain)  that  persist 
or  recur,  <v  if  vou  have  ulcen  or 
bleeding  problems,  unless  directed  by  a 
doctor,"  is  sufficient  to  warn  consumen 
with  stomach  problems,  whether  due  to 
heavy  alcohol  use  en*  another  condition, 
about  the  risk  of  aspiriiL 

The  warning  in  §343.50(c)(l)(v)(B)  is 
intended  to  warn  consumen  with 
diagnosed  stomach  ulcer  or  symptoms 
of  stomach  distress  to  avoid  the  use  of 
aspirin,  unless  directed  to  do  so  by  a 
doctor.  However,  as  noted  in  the 
agency's  proposal,  acute  hemorrhagic 
gastritis  accounts  for  25  percent  of  major 
bleeding  in  heavy,  chronic  alcohol  usen 
and  this  condition  may  be 
asymptomatic  (62  PR  61041  at  61049). 
For  this  reason,  the  agency  finds  that  the 
currently  proposed  stomach  distress 
warning  does  not  adequately  inform 
individuals  who  consume  three  or  more 
alcoholic  drinks  every  day  of  their  risk. 

5.  Two  comments  stated  the  belief 
that  the  agency's  proposed  rulemaking 
did  not  evaluate  the  totality  of  the  data 
for  nonprescription  ibuprofen.  One 
comment  argued  that  ibuprofen.  even  at 
prescription  doses,  has  excellent  GI 
tolerability.  In  support  of  its  position, 
the  comment  cited  data  from  a  variety 
of  different  studies  (Ref.  55)  assessing 
the  relative  GI  tolerability  of 
prescription  and  OTC  ibuprofen.  The 
commenta  continued  that  the  proposed 
rule  does  not  acknowledge  data 
demonstrating  the  excellent  GI 
toierabililty  of  ibuprofen.  even  when 


taken  by  individuals  who  regularly 
consume  alcohol.  Qted  by  the  comment 
were:  (1)  The  resulto  of  an  endoscopic 
study  of  the  eflecta  of  alcohol 
administration  on  the  GI  tolerability  of 
2.400  milligrams  (mg)  ibuprofen  (twice 
the  maximum  daily  OTC  dose)/day  (d) 
in  healthy  subjects  (Ref.  56).  (2) 
epidemiologial  studies  previously 
evaluated  by  the  agency  (Refe.  57. 58. 
and  59) .  and  (3)  an  assessment  of 
adverse  reaction  reporta  for  OTC 
analgesic/antipyretic  drug  products 
containing  ibuiHtifim  (boui  prescription 
and  OTC)  contained  in  the  agency's  SRS 
data  base  for  1974  to  1993. 

Another  comment  noted  that  while 
OTC  drug  producta  containing 
ketoprofen  and  naproxen  sodium  have 
been  required  to  include  an  alcohol 
warning  in  their  label,  there  are  no 
clinical  or  meaningful  epidemiological 
data  to  support  the  need  for  a  warning 
on  these  producta.  Based  on  this  lack  of 
data,  the  comment  maintained  that  an 
alcohol  warning  should  not  be  required 
for  any  of  the  currently  approved  OTC 
NSAID's.  To  support  ita  position,  the 
comment  cited  the  lack  of  reporta  of 
injury  frmn  the  use  of  these  producta 
with  alcohol  and  few  reporta  of  GI 
bleeding  when  these  producta  are  used 
as  directed. 

The  agency  concludes  that  an  alcohol 
warning  is  needed  for  OTC  analgesic/ 
antipjrretic  drug  producta  containing 
ibuprofen.  Endoecopic  data  (Ref.  56) 
evaluating  the  GI  tolerability  in  healthy 
subjecta  of  prescription  doses  of 
ibuprofen  (2.400  mg/d  for  1  day)  with 
100-proof  vodka  are  not  adequate 
because  the  study  did  not  assess  the 
safety  of  ibuprofen  use  in  individuals 
who  consume  three  or  more  alcoholic 
drinks  every  day.  Carson  et  al.  (Ref.  59) 
reported  that  subjecta  with  an  alcohol- 
related  diagnosis  who  took  prescription 
ibuprofen  had  no  material  increase  in 
bleeding.  However,  the  Committees' 
evaluated  the  study  by  Carson  and 
concluded  that  the  population  studied 
may  not  be  generalizable  (Ref.  48).  The 
agency  evaluated  and  discussed  other 
studies  (Refe.  57  and  58).  which  were 
not  convincing  as  discussed  in  the 
proposed  rule  (62  FR  61041  at  61050). 

Data  concerning  the  relative  GI 
tolerabiUty  of  OTC  ibuprofbn  are  not 
sufficient  to  support  the  safety  of 
ibuprofen  in  heavy  alcohol  usere.  Data 
from  case-control  studies  which  looked 
at  the  association  between  NSAID  use 
and  GI  bleeding  by  Griffin  et  al.  (Ref. 
60).  Savage  et  al.  (Ref.  39).  and  Garcia 
Rodriguez  and  Jick  (Ref.  61)  were 
presented  and  publicly  discussed  at  the 
October  11  and  12. 1995.  Arthritis 
Advisory  Committee  Meeting  (Ref.  62). 
All  three  of  these  studies  found  the  use 


of  ibuprofen  to  be  associated  with  a 
dMe-dependent  increase  in  risk  for  GI 
bleeding.  The  study  by  Somerville  et  al. 
(Ref.  38).  which  also  looked  at  this 
issue,  adds  nothing  to  the  discussion. 
Bradley  et  al.  (Ref.  63)  compared  the 
efiiectiveness  of  low-dose  ibuprofen 
(1.200  mg/d)  to  high-dose  ibuprofen 
(2.400  mg/d)  and  high-dose 
acetaminophen  (4.000  mg/d)  in  patienta 
with  osteoarthritis.  This  study 
confirmed  the  dose-dependent  increase 
in  CI  symptoms  associated  with 
ibuprofen  use  (1.200  mg/d:  7/62. 11.3 
percent:  versus  2.400  n^d:  14/61.  23.0 
percent).  None  of  these  studies  looked  at 
the  associated  risks  for  gastrotoxicity 
and  ibuprofen  in  individuals  who 
consume  three  or  more  alcoholic  drinks 
every  day.  DeArmond  et  al.  (Ref.  64)  is 
an  abstract  of  safety  data  generated  from 
48  ''liniral  trials  evaluating  OTC 
naproxen  sodium  vereus  ibuprofen  and 
acetaminophen. 

As  previously  discussed,  study  resulto 
displaying  comparative  risks  among 
these  analgesic  producta  are  difficmt  to 
interpret.  However,  because  adverse  GI 
e^cta.  including  bleeding,  occur  with 
all  NSAID  ingrecuenta  covered  by  this 
final  ride,  the  warning  is  needed  for  all 
of  thMe  ingredimts. 

La  conclusion,  as  previously 
discussed  in  comment  1  of  section  II.A. 
of  this  document,  based  on  the  similar 
pharmacologic  properties  of  the 
nonaspirin  NSAID  ingredienta  available 
OTC  as  antipyretic/  analgesic  drug 
producta.  the  available  scientific  data 
for  NSAID  ingredienta.  alcohol,  and  the 
combination  of  nonaspirin  NSAID's  and 
alcohol,  the  agency  concludes  that  an 
alcohol  warning  is  needed  for  the  safe 
and  effective  use  of  OTC  drug  producta 
cyn»'«<"«ng  ibuprofen.  ketoprofen.  or 
naproxmi  sodium. 

6.  Several  commenta  objected  to  the 
agency's  requirement  for  an  alcohol 
warning  on  OTC  drug  producta 
roptatning  caibaspirin  caldiun.  choline 
salicylate,  magnesium  salicylate,  and 
sodium  salic^te.  These  objections 
were  based  on  the  lack  of  data 
supporting  the  risk  of  the  use  of  these 
prodticta  by  individuals  with  a  history 
of  heavy  alcohol  use.  The  commenta  did 
not  include  data. 

The  agency  notes  that  caibaspirin 
calcium,  choline  salicylate,  magnesium 
salicylate,  and  sodium  salicylate  were 
recognized  by  the  Panel  as  having 
similar  advmse  efiiscts  on  the  GI  tract  as 
aspirin  (42  FR  35346  at  35417  through 
35422).  Similar  to  sspirin.  these  adverse 
effBcta  include  gastric  ulcer, 
exacerbation  of  peptic  ulcer  symptoms 
(heeitbum  and  dyspepsia).  GI 
hemonfai^  and  erosive  gastritis  (Ref. 
65).  These  adverse  effecta  can  occur 


even  at  low  doses.  Based  on  the 
recognized  individual  GI  toxicities  of 
carbaspirin  calcium,  choline  salicylate, 
magnesiiun  salicylate,  sodium 
salicylate,  and  alcohol  as  well  as  the 
Panel's  recommendation  that  these  OTC 
analgesic/antipyretic  drug  producta  bear 
similar  labelix^.  including  a  warning 
against  use  of  these  OTC  producta  in  the 
presence  of  stomach  distress,  the  agoicy 
concludes  that  an  alcohol  warning  is 
necessary  for  the  safe  and  effective  use 
of  OTC  drug  producta  containing  these 
ingredienta. 

B.  Comments  on  Labeling 

7.  Several  commenta  objected  to  the 
inclusion  of  trade  names  and  brand 
names  in  the  proposed  warning,  because 
it  would  be  confusing  to  consumen  and 
would  use  up  valuable  label  space.  Two 
commenta  suggested  using  the  name  of 
the  analgesic/antipyretic  ingredimt. 
Two  commenta  suggested  using  the  term 
"this  product."  "the  product."  or 
"product"  in  place  of  the  trade  name  or 
brand  name  so  that  the  warning  would 
be  generic  for  all  OTC  analgesic  drug 
prtKlucta.  One  comment  suggested  that 
even  these  terms  ("this  product."  etc) 
are  superfluous  and  unnecessary.  A 
comment  ccmtended  that  for  cough/cold 
and  analgesic  combination  drug 
producta.  the  trade  name  could  ccmfuse 
consumen  because  only  the  analgesic 
ingredimta  pertains  to  the  alcohol 
warning.  Thus,  consiunen  may  inSm 
that  the  warning  was  directed  at  each  of 
the  ingredienta  in  a  combination  drug 
product. 

The  agency  agrees  that  clear  labeling 
is  necessary.  Inclusion  of  the  name  of 
the  ingredient  helps  educate  and  alert 
the  consumo'  by  making  the  warning 
more  precise.  The  agency  also  believes 
that  the  name  of  the  specific  analgesic/ 
antipyretic  active  ingredient  would 
generally  be  mate  informative  than  the 
term  "this  product"  or  other  similar 
terms.  Therefore,  the  agency  is  revising 
the  warning  to  include  the  analgesic/ 
antipyretic  ingredient  name  instead  of 
the  brand  name. 

8.  A  number  of  commenta  were  in 
disagreement  as  to  the  relative 
importance  ot  the  warnings  for 
acetaminophen,  aspirin,  and  other 
NSAID's.  A  number  of  commenta  said 
the  established  risks  of  acetaminophen 
use  by  heavy  alo^ol  usere  fer  outweigh 
the  risks  of  aspirin  use  by  the  same 
consumen.  oUae  comment  submitted 
data  from  a  comparative  risk  analjrsis  of 
aspirin  and  acetaminophen  (Ret  66). 
Based  on  this  analysis,  the  comment 
maintained  that  the  number  of  expected 
deaths  frtim  acetaminophen  toxicity 
when  used  for  the  shcut-term  treatment 


of  fever  and  pain  is  12  times  higher  than 
that  expected  «dth  aspirin. 

Several  commenta  complained  that 
despite  the  much  greater  risk  for 
acetaminophen,  the  proposed  alcohol 
warning  conveys  the  impression  that  for 
heavy  alcohol  usere.  the  hazards  of 
aoetuninophen  use  and  aspirin  (or 
NSAID)  use  is  essentially  Uie  same. 
Thus,  consumen  may  be  led  to  believe 
that  they  fece  a  comparable  risk  with 
either  analgesic  Hbe  commenta  said  the 
proposed  warning  minimizes  the 
wfffntifl  messages.  In  support  of  this 
position,  the  comment  inuuded  the 
resulto  of  a  labeling  comprehension 
study  (Ref.  67)  that  it  maintained 
demonstrated  that  consumen 
interpreted  the  warnings  as  conveying 
equivalent  risks. 

The  agency  has  reviewed  the  analysis 
submitted  by  one  comment  (Ref.  66). 
There  «vere  numerous  flaws  in  the 
baseline  assumptions,  some  of  whidi 
were  noted  by  the  analysis.  The  authon 
assumed  that  the  maximum 
recommended  daily  dose  of  aspirin  is 
2.600  mg.  but  the  maximum  daily  dose 
in  OTC  aspirin  labeling  is  4.000  mg.  For 
comparative  purposes,  alcohol 
consumption  should  have  been  defined 
in  terms  of  absolute  alcohol.  Deaths  for 
GI  bleeding  and  hepatotoxicity  were 
based  on  articles  from  the  literature 
rather  than  actual  death  rates  in  the 
United  States  attributed  to  either  of 
these  conditions.  The  authon 
summarized  the  data  from  case  reporta 
of  hepatotoxicity  due  to  'nhenpeutic 
misadventure"  with  acetaminophen  to 
estimate  the  rate  of  hepatotoxicity 
associated  with  the  drug.  Cases  of 
hepatotoxicity  requiring  transplantation 
were  discounted  in  the  analjr^  It  was 
assumed  that  the  risk  of  CH  bleeding 
with  aspirin  use  starta  at  doses  of  1.500 
mg/d  and  the  risk  of  hepatotoxicity  with 
acetaminophen  starta  at  about  4.000  mg/ 
d.  These  data  do  not  support  an  akx^ol 
warning  with  comparative  rates  of  risk. 

The  agency  has  also  reviewed  the 
labeling  comprehension  study  (ReL  67) 
and  has  determined  that  this  study  did 
not  assess  the  risk  communication  of 
either  warning.  In  the  study,  the 
vramings  were  not  presented  in  context, 
as  a  consumer  would  be  seeing  them. 
Subjecta  were  not  allowed  to  perfnrn 
comparative  assessmenta  of  the  two 
labeu.  In  addition,  the  phrasing  of  three 
of  the  four  agree/disagree  statementa 
made  "agree"  responses  more  likely. 
Finally,  the  resulto  %rere  not  framed  in 
terms  of  alcohol  use.  a  key  element  in 
the  relevant  population  of  consumers. 
However,  the  study  did  reveal  how  few 
consumen  were  aware  of  these  potential 
toxicities  associated  with  a^iiin  or 
iK'ot'tminApK*" 
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Although  the  risk  of  GI  bleeding  with 
aspirin  is  dose  dependent,  it  can  occur 
at  any  dose,  depending  on  other 
comorbidity  fiactors  (Ref.  68).  In 
addition  to  dosage,  hepatotoxicity  due 
to  acetaminophen  use  is  also  dependent 
on  factors  such  as  liver  glutathione 
stores,  nutritional  state,  age,  and  in 
some  cases,  chronidty  of  usage.  Thus, 
the  agency  concludes  that  the  relative 
degree  of  risk  between  aspirin  use  and 
acetaminophen  use  can  not  be  drawm 
from  this  analysis. 

Finally,  the  agency  believes  there  is 
some  d^ree  of  risk  for  all  OTC 
analgesic/antipyretic  drug  products  in 
subjects  that  are  chronic,  heavy  alcohol 
users.  This  risk  is  greater  than  for 
consumers  of  these  products  who  are 
not  chronic,  heavy  alcohol  users. 
However,  the  degree  of  risk  cannot  be 
precisely  calculated  for  the  "at  risk" 
population  because  different  risk 
assessments  vary  from  study  to  study 
and  may  increase  with  comorbid  factors 
(Refs.  8  and  31)  (62  PR  61041  at  61047). 
Nevertheless,  it  is  likely  that  the  degree 
of  risk  is  not  exactly  the  same  for  any 
two  of  these  drug  products  or  for  any 
two  individuals  who  consume  three  or 
more  alcoholic  drinks  every  day.  The 
purpose  of  the  alcohol  warning  in  this 
final  rule  is  to  alert  heavy  alcohol  users 
that  serious,  specific  adverse  events  can 
occur  with  concomitant  use  of  OTC 
drug  products  containing  analgesic/ 
antipyretic  ingredients  and  to  seek 
advice  from  their  doctor  in  order  to 
prevent  serious  adverse  events 
whenever  possible. 

9.  Several  comments  stated  that  the 
proposed  alcohol  warning  for 
acetaminophen  does  not  describe  the 
severity  of  potential  liver  damage.  One 
comment  said  the  problem  is  not  liver 
damage,  but  a  significant  risk  of  dying. 
A  second  comment  said  the  term  "liver 
damage"  is  vague  and  recommended 
that  the  warning  include  the  phrase 
"acute  liver  failure"  or  "sudden  liver 
Csilure."  or  the  term  "severe  liver 
damase." 

In  tne  majority  of  case  reports  the 
agency  evaluated,  acetaminophen- 
induced  liver  damage  in  heavy  alcohol 
users  did  not  result  in  Uver  failure  or 
death.  Therefore,  the  agency  concludes 
that  the  statement  "Acetaminophen  may 
increase  your  risk  of  liver  damage" 
provides  an  accurate  description  to  the 
consumer. 

10.  One  comment  argued  that  the 
proposed  three-drink  threshold  is  not 
appropriate  for  the  acetaminophen 
warning  because  it  is  far  below  what  is 
reported  in  the  cases  dted  by  the 
agency.  Therefore,  the  comment 
recommended  that  language  be  added  to 
the  warning  to  accurately  describe  the 
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chronic  heavy  alcohol  user.  However, 
suggested  language  was  not  provided. 
One  comment  said  that  stating  a  specific 
number  of  drinks  ("3  or  more  alcoholic 
beverages  daily")  would  be  better  than 
the  general  term  "excessive,"  because 
the  later  is  very  subjective  and  each 
person  could  define  it  differently. 
Another  comment  suggested  that  the 
warning  does  not  adequately  protect 
women.  The  comment  based  its 
contention  on  the  U.S.  Departments  of 
Agriculture  (USDA)  and  the  Department 
of  Health  and  Human  Services  (DHHS) 
gudelines  that  recommend  only  one 
drink  per  day  for  women  (two  for  men) 
and  evidence  (Refs.  69  and  70)  it 
believes  demonstrates  that  women  are 
more  susceptible  to  the  hepatic  effects 
of  alcohol.  The  comment  suggested  that 
the  warning  should  be  gender  specific 
or  should  be  changed  to  "2  or  more 
drinks  a  day"  in  order  to  provide 
adequate  protection  for  women. 

The  agency  acknowledges  that  the 
level  of  alcohol  consumption  included 
in  the  proposed  warning  was  intended 
as  a  general  guideline  to  help  consiuners 
quantify  their  level  of  alcohol 
consumption  (62  FR  61041  at  61052). 
This  threshold  is  based  on  the 
recommendations  from  the  dietary 
guidelines  set  by  the  USDA  and  DHHS 
and  the  standard  set  by  the  AHA.  The 
agency  notes  that  while  the  dietary 
guidelines  for  alcohol  consumption  set 
by  USDA  and  DHHS  difiierentiate 
between  men  and  women,  the  standard 
set  by  AHA  does  not  (62  FR  61041  at 
61052). 

The  agency  agrees  with  the  comment 
that  suggested  a  specific  number  of 
drinks  is  better  than  using  the  term 
"excessive"  as  a  reference  point  for 
consulting  a  physician  because  it  is 
more  meaningful  to  many  individuals  as 
a  specific  number.  The  warning  is 
intended  to  aid  constuners  in 
characterizing  heavy  alcohol 
consumption,  in  view  of  the  inherent 
variability  of  individuals  in  their 
susceptibility  to  the  toxic  effects  of  both 
alcohol  and  OTC  analgesic/antipyietic 
drug  products. 

11.  One  comment  suggested  using  the 
word  "drinks"  instead  of  "beverages"  in 
the  proposed  warning  which  states:  "If 
you  drink  3  or  more  dcoholic  beverages 
daily*  '  *."  The  comment  said 
"drinks"  is  better  imderstood  by 
consiuners,  and  noted  that  the  agency 
based  its  analysis  of  alcohol 
consiunption  on  the  Dietary  Guidelines 
for  Americans,  which  defines  "drinL" 
The  comment  said  niunber  of 
"beverages"  could  be  perceived  as  the 
number  of  different  kinds  of  drinks.  For 
instance,  a  person  could  perceive  four 
glasses  of  wine  and  four  beers  as  two 


beverages.  Another  comment  suggested 
usiiig  the  term  "every  day"  rather  than 
"daily"  in  the  warning  because  "daily" 
is  often  misunderstood  to  mean  a  single 
day,  whereas  "every  day"  is  clearer  in 
communicating  a  repetitive  pattern  of 
drinking  behavittt'. 

The  agency  agrees  with  the  comments 
that  the  terms  "drinks"  and  "every  day" 
would  better  convey  the  intended 
message  to  consumers  and  has  revised 
the  warning  to  state:  "If  you  consume  3 
or  more  alcoholic  drinks  every  day 

12.  One  comment  suggested  that 
organ-specific  warnings  may  be  more 
appropriate  for  professionals  than  for 
consumers.  The  comment  questioned 
whether  the  proposed  warning  would 
leave  consumers  puzzled  as  to  which 
product  to  choose,  one  that  causes  liver 
damage  or  one  that  causes  stomach 
bleeding.  Thus  an  organ-specific 
warning  may  discourage  constuners 
from  consulting  their  physician, 
believing  they  can  rely  on  their  ability 
to  self-diagnose  liver  damage  or  stomach 
bleeding.  The  comment  also  refuted  the 
agency's  evaluation  of  data  relating  to 
consumers'  perception  of  label 
warnings,  dted  in  the  proposed  rule  (62 
FR  61041  at  61051),  suggesting  that  a 
general  alcohol  warning  is  less  likely  to 
prompt  consumers  into  appropriate 
action  than  an  explidt  warning.  The 
comment  said  the  study  was  not 
designed  to  determine  consiuner 
understanding  of  the  warnings  tested 
and  that  flaws  in  that  study  prevent 
meaningful  conclusions,  llie  comment 
submitted  no  data  to  support  its 
contention. 

The  agency  considers  organ  spedfic 
warnings  to  be  more  effective  than 
general  warnings.  Consumers  are  better 
equipped  to  make  a  dedsion  on  whether 
to  take  a  medicine  or  contact  their 
doctor  when  they  know  the  spedfic  risk 
involved.  The  agency  believes  that 
consumers  with  a  history  of  heavy 
alcohol  use  need  to  know  the  potential 
risk  of  OTC  analgesic/antipyretic  use.  If 
consumers  are  not  advised  of  what  may 
happen  (liver  damage  or  stomach 
bleeding)  or  what  to  do  (ask  their 
doctor),  the  agency  believes  they  would 
be  less  likely  to  take  the  warning 
seriously  or  to  consult  their  doctor. 

13.  Two  comments  recommended  that 
the  proposed  warning  be  formatted  in  a 
style  that  more  closely  follows  the 
February  27, 1997  (62  FR  9024). 
proposed  rule  on  OTC  label  format  One 
comment  contended  that  the  use  of 
spedfic  headers  for  spedfic  warnings 
arelumeoessary  and  redundant.  Also, 
spedfic  warnings  take  up  additional 
space,  disrupt  the  logical  flow  of 
information,  and  disdact  from  consumer 


comprehension.  No  data  were  submitted 
by  the  comments. 

The  issue  of  labeling  format  for 
spedfic  warnings  is  broader  than  this 
rulemaking  which  concerns  a  single 
alcohol  warning.  This  issue  will  he 
addressed  in  a  future  issue  of  the 
Federal  Register  when  the  agency  issues 
a  final  rule  regarding  labeling 
requirements  for  OTC  drug  products. 

14.  Several  comments  recommended 
reducing  the  maximum  daily  dose  of 
acetaminophen  to  2  grams  (g)  for  heavy 
alcohol  users  but  submitted  no  new 
data.  Another  comment  supported  the 
currently  recommended  maximum  daily 
dose  of  4  g  acetaminophen. 

The  agency  addressed  this  issue  in  the 
proposed  rule  (62  FR  61041  at  61044  to 
61049)  and  evaluated  a  placebo- 
controlled,  double-blind,  randomized 
study  of  varioiu  dosages  of 
acetaminophen  in  alcoholics  (Ref.  71). 
The  agency  condudes  that  there  is  not 
suffident  evidence  to  recommend  a 
spedfic  dosage  of  acetaminophen  which 
is  safe  and  efiisctive  in  subjects  who  use 
alcohol  heavily. 

15.  One  comment  suggested  that  the 
acetaminophen  labeling  should  warn 
against  the  use  of  more  than  one 
aoetaminophen-ccHitaining  product  at  a 
time.  The  comment  also  recommended 
that,  because  of  overdose  risk  and  risk 
of  liver  injury,  acetaminophen 
preparations  intended  only  for  adults 
should  contain  warnings  against  use  in 
children,  and  pediatric  formulations 
should  convey  the  need  to  follow 
instructions  very  carefully.  The 
comment  also  noted  that  the  warning 
does  not  address  the  effiscts  of  festing  on 
acetaminophen  toxidty. 

The  issues  raised  by  the  comment  are 
outside  of  this  rulemaking  wdiich 
spedfically  addresses  the  need  for  an 
alcohol  warning.  However,  the  issues 

raised  by  the  conunent  %irill  be 

addressed  in  the  final  rule  for  OTC 
internal  analgesic,  antipyretic,  and 
antirfaeumatic  drug  products  in  a  future 
issue  of  the  Federal  leister. 

16.  One  cmnment  supported  the 
agency's  proposal  and  suggested  that  the 
warning  should  be  put  on  the  leaflet 
inside  tLe  package. 

Informatian  required  to  appear  on  the 
labeling  by  or  \uuler  authority  of  section 
502(c)  of  the  Federal  Food.  Tku%,  and 
Cosmetic  Act  (21  U.S.C  352(c))  must  be 
placed  conspicuously  so  as  to  be  read 
and  understood  by  the  consumer  under 
customary  conditions  of  purdiase  and 
use.  Manufactiuers  may  also  indude 
package  inserts  contaii^ng  the  required 
infonnatioa.  but  such  inserts  are  not 
required. 


C.  Comments  on  Product  Exemptions 
17.  One  comment  maintained  that 
enteric-coated  products  provide 
additional  safety  for  aspirin  users  and 
urged  FDA  to  recognize  the  documented 
health  and  safety  Iwnefits  of  enteric 
coatings  on  aspirin.  The  comment  said 
that  the  enteric-coating  minimizes 
gastric  irritation  because  the  enteric- 
coating  delays  dissolution  of  aspirin  in 
the  addic  environment  of  the  gastric 
lumen.  The  conunent  further  argued 
that  this  delayed  absmption  reduces  the 
intracellular  accumulaticm  of  aspirin  in 
the  gastric  mucosa  that  can  lead  to 
cellular  injury.  In  suppmt  of  this 
position,  the  conunent  induded  data 
from  published  clinical  research  (Reb. 
72.  73,  and  74)  and  dted  references 
(Refs.  75  and  76)  to  dononstrate  the 
safety  of  enteric-coated  aspirin.  Based 
on  these  arguments,  the  comment 
suggested  £e  agency  take  one  of  the 
following  actions:  (1)  Exempt  enteric- 
coated  aspirin  from  the  proposed 
warning.  (2)  defer  action  on  a  warning 
fortius  dosage  form  until  the  agency  can 
gather  data  that  would  challenge  the 
documented  benefits  of  enteric-coated 
aspirin,  or  (3)  require  a  separate  warning 
for  enteric-coated  products. 

The  agency  disagrees  with  the 
comment.  The  data  provided  by  the 
comments  do  not  dononstrate  the  safety 
of  enteric-coated  dosage  forms  of  aspirin 
in  consumers  with  a  bdstory  of  heavy 
alcohol  use.  Furthermore,  as  previously 
discussed,  aspirin's  adverse  CI  effects 
are  due  both  to  direct  local  irritatioo 
(the  Davenport  mechanism)  and  to 
systemic  eOscts  v^ch  result  in 
prostaglandin  inhibition  and  platelet 
dysfunction  (Refs.  10  aiui  13). 

As  discussed  in  comment  1  of  section 
nJV  of  this  document,  enteric-coated 
dosage  forms  may  exert  less  dired  local 
efSetil  on  the  gastric  mucosa,  but  they 
are  assodated  with  the  same  risks  (and 
benefits)  of  other  systemically  absorbed 
aspirin  products  (Refe.  4  and  51). ).  P. 
Kelly  et  al.  (Ret  77)  examined  550  cases 
of  UGI  bleeding  confirmed  by 
endoso^y  and  1.202  controls  in  a 
multicenter  case-control  study.  Multiple 
logistic  regression  analysis 
demonrtrated  a  similar  relative  risk  fat 
plain,  enteric-coated,  and  buffered 
aspirin  at  high  (RR^  5.8-7.0)  and  low 
(RR:  2.6-3.1)  doses.  C  A.  Silagy  et  aL 
(Ref.  78)  examined  the  adverse  effects  of 
low-dose  enteric-coated  aspirin  (100 
mg/d)  in  400  subjects  70  years  or  older 
for  12  months  in  a  double-blind, 
randomized,  placebo-controlled  triaL 
Clinically  evident  GI  bleeding  occurred 
in  the  enteric-coated  aspirin  treated 
group  but  not  in  the  controls.  Clinically 
evident  bleeding  from  any  site  and 


decreased  hemoglobin  levels  were 
significantly  greater  (p<0.05)  in  the 
aspirin-treated  group  than  in  the  control 
group.  In  summary.  ^l»"if»1  trials 
demonstrate  UGI  bleeding  in  patients 
who  also  take  enteric-coeted  aspirin 
products.  Thmefiore,  the  agency  will 
require  an  alcohol  warning  for  these 
products. 

18.  One  comment  requested  that 
antadd  and  aspirin  combination 
products  (highly  buffered  aspirin  in 
solution)  that  {woduoe  sodium 
acetylsalicylate,  sodium  dtrate,  and 
carbon  dioxide  when  added  to  water 
prior  to  ingestion,  not  bear  an  alcohol 
warning.  In  support  of  this  request,  the 
comment  submitted  data  doraimenting 
the  chemical  diaracteristics  and  safety 
profile  d^yHngiii«hing  these  products 
from  plain  aspirin.  Inese  data  were 
previously  reviewed  by  the  Panel  (42  FR 
35346  at  35417)  and  are  not 
resummerized  in  this  documenL 
The  agency  disagrees  with  the 
comment  The  Panel  believed  there  is 
no  valid  clinical  evidence  to  support  the 
rUim  that  highly  buffered  aspirin  for 
solution  has  significantly  less  potential 
to  induce  major  GI  hemonfaage  than 
other  dosage  forms  of  aspirin  (42  FR 
35346  at  35471).  The  agency  concurred 
in  comment  31  of  the  proposed  rule  tor 
OTC  internal  analgesics  cmig  products 
that  the  direct  toxic  effects  bom  the 
Davenport  mechanism  may  be  reduced, 
but  not  eliminated,  in  highly  buffered 
aspirin-for-sohition  products  (53  FR 
46204  at  46220).  In  addition,  the 
indirect  effects  on  sjrstemic 
prost^landin  inhibition  still  play  an 
important  role  in  the  toxidty  of  sudi 
products.  ThereSne,  the  agency  will 
require  an  alcohol  warning  far  these 
products.  ^^ 

19.  One  comment  contended  that  OTC 
analgesic/antipyretic  drug  products 
differ  in  their  benefiu  and  potential  far 
injury,  and  that  any  proposal  to  diange 
the  current  labeUng  on  such  producU 
should  be  on  a  proaud-by-produd 
basis.  The  conunent  argued  diat  alcohol 
warnings  are  not  ^iprt^wiate  for 
products  intended  for  relief  of  mild  to 
moderate  symptoms  assodated  with 
mensbval  periods  in  teenagers,  or  for 
OTC  hi^y  buffered  aspirin  solution 
products  indicated  fat  overindulgence 
of  food  and  drink. 

The  ^eacy  disagrees  that  these 
products  should  be  exempt  from  the 
alcohol  warnings.  In  comment  18  in 
section  II.C  of  this  document,  the  agency 
AimntmmtM  ^M  naed  foT  an  alcohol 
warning  for  OTC  hi^y  buffered  aspirin 
solution  products.  Conoeming  the  need 
for  warnings  on  products  intended  for 
relief  of  mild  to  moderate  symptoms 
sssodated  with  menstrual  periods  in 
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teenagers,  this  population  is  not 
immune  to  heavy  alcohol  use  as  up  to 
32  percent  of  hi^  school  students  have 
reported  heavy  drinking  (Ref.  79). 

D.  Comments  on  Implementation 

20.  A  niunber  of  comments  objected 
to  the  agency's  proposed  6-month 
implementation  date  for  the  final  rule 
because  of  the  potential  economic 
impact  of  the  rule  based  on  that 
timeframe.  One  comment  requested 
flexibility  in  considering  the 
appropriate  implementation  period  for 
all  (TTC  analgesic/antipyretic  drug 
products  or,  at  minimum,  for  cough- 
cold  products  containing  these 
ingredients.  The  comment  contended 
that  the  seasonal  nature  of  cough-cold 
products  requires  large  inventory 
stockpiles  and  shipments  prior  to  the 
cough-cold  season.  Therefore, 
depending  on  the  time  of  year  that  the 
rule  becomes  final,  significant  inventory 
may  need  to  be  destroyed  if  products  are 
not  shipped  with  required  l^ieling  by 
the  efliective  date.  The  comment  stated 
that  industry  estimates  indicate  that  the 
average  time  to  redesign  and  produce 
new  labeling  is  9.25  months.  Therefore, 
it  would  be  impossible  to  comply  with 
the  proposed  6-month  implementation 
period.  Trying  to  force  these  changes 
more  quickly  could  lead  to  labeling 
errors,  resulting  in  consumer  confusion, 
potential  recalls,  and  unavailability  of 
some  products  in  the  marketplace. 

Although  the  agency  has  suggested 
stick-on  labeling  as  a  means  to  comply 
with  the  6-monUi  implementation  date, 
one  conunent  t>elieved  that  this  would 
not  be  practical  or  cost-effective  for 
most  combination  cough-cold  products. 
This  comment  further  argued  that 
current  warnings  dictated  by 
monographs  expend  most  of  the 
available  space  on  containers  and 
cartons,  leaving  insufficient  room  for 
placement  of  a  sticker  containing  the 
additional  warnings. 

Several  comments  urged  the  agency  to 
coordinate  the  implementation  of  the 
alcohol  warning  with  other  labeling 
proposals  impacting  these  products. 
One  comment  requested  that  the  agency 
make  the  rule  effective  no  sooner  than 
the  effective  date  of  the  final  rule  for  a 
standardized  OTC  labeling  format  (62 
PR  9024).  The  comment  noted  that  the 
agency  expects  that  the  standardized 
labeling  final  rule  will  result  in  major 
format  and  content  changes  to  ciurent 
OTC  product  labeling.  If  the  final  rule 
for  the  alcohol  warning  is  efliective  prior 
to  the  standardized  format  final  rule, 
manufactiuers  will  inciu-  significant 
labeling  costs  for  each  of  these  rules 
separately.  Another  comment  requested 


that  FDA  extend  the  implementation 
date  to  12  months. 

One  comment  stated  that  8  months 
had  already  been  expended  to  complete 
the  addition  of  the  volimtary  warning 
on  its  acetaminophen  products.  The 
comment  contended  that  14  additional 
months  would  be  required  to  implement 
the  alcohol  warning  for  allproducts 
covered  by  the  final  rule.  Ine  comment 
recommended  that  an  effective  date  of 
24  months  be  established  for 
implementation  of  the  final  rule  for 
afliected  products  that  have  not  becna 
updated  to  include  the  voluntary 
warning  suggested  in  the  proposed  rule, 
and  36  months  for  products  that  already 
comply  with  the  voluntary  warning. 

Although  the  final  rule  will  have  an 
economic  impact  on  some 
manufacturers,  the  agency  believes  that 
the  potential  benefits  of  the  rule, 
including  reduced  risk  of  adverse 
effects,  override  any  economic  concerns 
(see  section  III.C  of  this  document).  In 
an  attempt  to  minimize  the  economic 
impwct,  the  agency  has  allowed  for  a  6- 
month  implementation  period  and  the 
use  of  supplementary  labeling  (e.g., 
stick-on  Labels)  to  comply  witL  the  final 
rule.  Further,  manufacturers  that 
voluntarily  included  in  their  labeling 
the  exact  warning  in  the  agency's 
proposed  rule  will  be  permitted  to 
exhaust  their  inventory  of  labels.  The 
agency  believes  that  these  measures  will 
help  reduce  labeling  costs  that 
manufacturers  will  incur  to  make  the 
required  labeling  changes.  The  agency 
concludes  that  a  6-month 
implementation  period  for  the  required 
warning  will  ensiue  that  consiuners 
have  the  most  recent  information  for  the 
safe  and  effective  use  of  OTC  analgesic/ 
antipyretic  drug  products. 

m.  Analysis  of  Impacts 

FDA  has  examined  the  impacts  of  this 
final  rule  under  Executive  Order  12866 
and  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601-612).  Executive  Order  12866 
directs  agencies  to  assess  all  costs  and 
benefits  of  available  regulatory 
alternatives  and.  when  regulation  is 
necessary,  to  select  regulatory 
approaches  that  maximize  net  benefits 
(including  potential  economic, 
environmental,  public  health  and  safety, 
and  other  advantages;  distributive 
impacts;  and  equity).  Under  the 
Regulatory  Flexibility  Act,  if  a  rule  has 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities,  an 
agency  roust  analyze  regulatory  options 
that  would  minimize  any  significant 
impact  of  the  rule  on  small  entities. 

Title  II  of  the  Unfunded  Mandates 
Reform  Act  (2  U.S.C.  1501  et  seq.) 
requires  that  agencies  prepare  a  written 


statement  and  economic  analysis  before 
proposing  any  rule  that  may  result  in  an 
expenditiue  by  State,  local,  and  tribal 
governments,  in  the  aggregate,  or  by  the 
private  sector  of  $100  milUon  (adjusted 
annually  for  inflation)  in  any  1  year. 

The  agency  believes  that  this  rule  is 
consistent  with  the  principles  set  out  in 
the  Executive  Order  and  in  these  two 
statutes.  The  purpose  of  this  rule  is  to 
add  warning  statements  to  the  labeling 
of  OTC  drug  products  labeled  for  adult 
use  that  contain  internal  analgesic/ 
antipyretic  active  ingredients.  The 
added  statements  warn  of  the  increased 
risk  of  adverse  effects  from  the  use  of 
OTC  analgesic/antipyretic  drug 
products  by  individuals  who  consume 
three  or  more  alcoholic  drinks  every 
day.  This  rule  is  intended  to  reduce  the 
number  of  specific  advmse  events 
associated  with  the  use  of  these 
products  by  such  individuals. 

A  Benefits 

As  described  earlier  in  this  document. 
FDA  finds  that  individuals  who 
routinely  drink  alcohol  heavily  (three  or 
more  drinks  every  day)  should  be 
specifically  warned  of  risk  associated 
with  their  use  of  OTC  analgesic/ 
antipyretic  drug  products.  For  example, 
both  aspirin  and  other  NSAID's  cany  a 
dose-related  risk  of  GI  bleeding. 
Alcoholics  are  also  known  to  be  at 
increased  risk  of  liver  damage  and  UGI 
bleeding.  However,  because  UGI 
bleeding  and  liver  damage  are  not 
unexpected  in  alcohol  users,  medical 
personnel  may  not  routinely  investigate 
the  use  of  OTC  drug  products  by 
patients  presenting  with  these  problems. 
Recently,  in  a  niunber  of  cases,  use  of 
acetaminophen  was  found  to  be 
associated  with  pathognomonic 
hepatotoxic  changes  among  heavy 
alcohol  users  and  to  be  a  contributing 
factor  in  their  hospitalization.  Many  of 
these  patients  required  an  extended 
hoapital  stay. 

FDA  cannot  quantify  the  expected 
benefits  of  this  rule,  because  it  lacks  the 
data  to  conduct  a  quantitative  risk 
assessment.  The  agency  notes,  however, 
that  an  estimated  11  million  Americans, 
or  about  5.5  percent  of  the  U.S. 
population  age  12  and  older,  are  heavy 
drinkers  and,  therefore,  at  risk  (Ref.  80). 
Because  alcohol  warnings  on  CTTC 
analgesic/antipyretic  drug  products 
could  reduce  the  number  of 
hospitalizations  of  heavy  alcohol  users 
for  hepatic  damage  and  UGI  bleeding, 
the  potential  benefits  of  the  rule  are 
substantial.  For  example,  the  cost  of  a  7- 
day  hospital  stay  (the  average  length  of 
stay  in  1994  for  an  alcohol  related 
discharge)  is  about  $10,000  (Ref.  81). 
(Length  of  stay  was  calculated  as 


weighted  average  of  alcohol  first-listed 
hospital  discharges.  Cost  of  stay  was 
estimated  from  the  1987  National 
Medical  Expenditure  Survey:  cost  was 
converted  to  1995  dollars  using  the  CPI- 
U  (consumer  price  index-urban  areas) 
for  medical  services.)  If,  among  the  11 
million  consiuners  potentially  at  risk, 
this  rule  prevented  even  500  hospital 
visits  annually,  the  present  value  of  the 
avoided  costs  would  be  about  $75 
million.  (This  assumes  a  7  percent 
discount  rate  and  an  infinite  time 
horizon.) 

B.  Costs 

OTC  drug  products  containing 
internal  analgesic/antipyretic  active 
ingredients,  labeled  for  adult  use.  will 
require  new  labeling  to  incorporate  the 
warning  statements.  The  agency's  Drug 
Listing  System  identifies  5.000  to  6.000 
OTC  analgesic/antipyretic  drug 
products.  Assuming  an  average  of  3 
stock  keeping  units  (SKU's)/product.  up 
to.  18.000  SKU's  will  require  the  alcohol 
warnings.  In  its  analysis  of  the  proposed 
ride.  FDA  estimated  the  cost  of 
redesigning  a  label  at  from  $2,000  to 
$3.000/SKU.  No  industry  comment 
questioned  this  estimate.  Nevertheless. 
FDA  now  believes  that  the  lower  end  of 
that  range  is  more  likely,  because  the 
added  warning  requires  only  a  straight- 
forward text  change  without  significant 
graphics  redesign.  Alternatively,  a 
private-label  manufacturer  estimated 
that  the  shorter  implementation  period 
would  add  about  $700/SKU.  On  the 
assumption  that  lost  inventory  cost  for 
branded  SKU's  will  be  twice  as  high,  or 
$1,400.  and  that  the  market  share  of 
branded  and  private  label  SKU's  is  70 
and  30  percmt.  respectively,  the  added 
cost  will  amount  to  about  $900.  Thus, 
FDA  projects  the  total  cost  of  the  new 
warnings  at  about  $3,000/SKU. 
Consequently,  the  estimated  one-time 
cost  of  this  rule  is  about  $54  million. 
The  actual  cost  may  be  lower,  because 
the  agency  is  allowing  supplementary 
labeling  (e.g..  stick-on  lalwling).  which 
could  reduce  inventory  losses. 

C.  Small  Business  Impacts 

The  agency  estimates  that  fewer  than 
75  OTC  drug  manufacturers  will  incur 
costs.  FDA  does  not  have  data  on  the 
size  distribution  of  these  affiacted  firms, 
but  an  analysis  of  an  IMS  America.  Ltd. 
listing  of  OnrC  drug  manufacturers 
indicates  that  approximately  70  percent 
of  all  identified  CrTC  drug 
manufacturers  employ  fewer  than  750 
employees,  which  is  the  Small  Business 
Administration's  definition  of  a  small 
pharmaceutical  firm.  Consequently,  the 
agency  finds  that  this  rule  may  have  a 
significant  impact  on  some  OTC  drug 


manufacturers,  including  smaller  firms 
and  manufacturers  of  private  fabel 
products.  The  effect  on  individual  firms 
will  vary  with  the  number  of  the  firm's 
SKU's  that  require  relabeling  and  the 
size  and  cost  of  the  firm's  labeling 
inventory.  Most  small  firms  will  not 
incur  significant  regulatory  costs 
because  they  manufacture  few  affected 
SKU's  and  use  less  expensive  labeling 
stock.  On  the  other  hand,  smaller  firms 
tend  to  keep  relatively  larger  labeling 
inventories  because  of  the  volume  price 
discounts  offered  by  printers.  These 
firms  could  experience  relatively  higher 
costs  for  lost  inventories. 

This  rule  will  not  require  any  new 
reporting  or  recordkeeping  activities. 
Therefore,  no  additional  professional 
skills  are  needed.  No  small  entities 
commented  on  the  impact  of  the 
proposed  rule  or  suggested  alternatives 
that  would  reduce  the  economic  impact 
on  their  establishments. 

D.  Alternatives 

The  agency  considered  but  rejected 
several  less  costly  regulatory 
alternatives,  because  they  would  not 
provide  adequate  health  and  safety 
benefits.  First,  the  agency  considoed 
extending  the  implementation  period 
from  6  months  to  1  year.  This 
alternative  would  have  saved  an 
estimated  $18  million  due  to  smaller 
labeling  inventory  losses.  Nevertheless, 
as  stated  in  section  n.D  of  this 
document,  in  comment  20,  the  required 
warnings  are  necessary  to  alert 
consumers  to  the  potential  for  serious 
health  outcomes.  As  the  warnings 
provide  consumers  with  the  critical 
information  needed  for  making 
infiwmed  decisions,  the  longer 
implementation  phase-in  would 
increase  the  period  over  which 
consumers  may  make  inappropriate 
choices.  The  agency  concluded  that  the 
reduced  labeling  cost  associated  with 
the  loi^r  phase-in  would  not  justify 
the  increased  risk  to  the  public  health 
that  would  occur  over  the  additional  6- 
month  period. 

The  agency  then  considered 
permitting  a  1-year  implementation 
period  for  those  products  already 
labeled  with  less  specific  alcohol 
warnings.  This  alternative  also  was 
rejected,  based  cm  the  agency's 
determination  that  most  current 
warnings  are  inadequate,  because  they 
fail  to  address  the  specific  nature  of  the 
adverse  omsequence. 

E.  Conclusion 

The  above  cost  estimates  demcmstrate 
that  this  rule  is  not  economically 
significant  under  Executive  Order 
12866.  As  discussed  previously,  the 


agency  concludes  that  this  rule  is  the 
least  burdensome  alternative  that  meets 
the  agency  objective  of  providing  the 
public  with  important  health  and  safety 
information  in  a  timely  manner.  As  this 
rule  may  have  a  significant  impact  on  a 
substantial  number  of  small  entities, 
this  analysis,  together  with  other 
relevant  sections  of  this  document, 
serve  as  the  agency's  regulatory 
flexibility  analysis,  as  required  under 
the  Regulatory  Flexibility  Act.  Finally, 
the  Unfunded  Mandates  Reform  Act 
does  not  require  a  cost-benefit  analysis 
of  this  rule,  because  the  rule  will  not 
result  in  an  expenditure  by  State,  local, 
or  tribal  governments,  in  the  aggregate, 
or  by  the  private  sector  of  $100  million 
in  any  1  year. 

IV.  P^ienrork  Redaction  Act  of  1995 

FDA  concludes  that  the  warning 
statement  set  forth  in  this  document  is 
not  subject  to  review  by  the  Office  of  ^ 
Management  and  Budget  because  ' 
not  ctmstitute  a  "collection  of 
'  infcMination"  und«r  the  Paperwork 
Reducticm  Act  of  1995  (44  U.S.C  3501 
et  seq.)  Rather,  the  required  warning 
statement  is  a  "public  disclosure  of 
infcHination  originally  supplied  by  the 
Federal  government  to  Hub  recipient  for 
the  purpose  of  disclosure  to  the  public" 
(5  CFR  1320  3(cH2)). 
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V.  EBTironinental  Impact 

The  agency  has  determined  under  21 
CFR  25.30(h)  that  this  action  is  of  a  type 
that  does  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  human  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statnnent 
is  required. 
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List  ofSublects  in  21 CFR  Part  201 

Drugs.  Labeling.  Reporting  and 
recordkeeping  requirements. 

Therefore,  under  the  Federal  Food. 
Drug,  and  Cosmetic  Act  and  tmder 
authority  delegated  to  the  Commissioner 
of  Food  and  Dnigs,  21  CFR  part  201  is 
amended  as  fbllowrs: 


PART  201— LABEUNQ 

1.  The  authority  citation  for  21  CFR 
part  201  continues  to  read  as  follows: 

AOIhartty:  21  U.S.C.  321.  331.  351.  352, 
353.  355.  358.  360,  360b,  360gg-360ss.  371, 
374.  379e:  42  U.S.C  216.  241.  262.  264. 

2.  Section  201.322  is  added  to  subpart 
G  to  read  as  follows: 

f201J22    Owarmie-coumydniQ  products 
cofilMnInQ  kiMfiMl  snMQSSiCrflniipyfVDc 
•cOve  tngradtanta;  lequked  alcohoi 


(a)  People  who  regularly  consume 
large  quantities  of  alcohol  (three  or  more 
drinks  every  day)  have  an  increased  risk 
of  adverse  effects  (possible  liver  damage 
or  gastrointestinal  bleeding).  OTX^  drug 
prmlucts  containing  internal  analgesic/ 
antipyretic  active  ingredients  may  cause 
simUar  adverse  effects.  FDA  concludes 
that  the  labeling  of  OTC  drug  products 
containing  internal  analgesic/antipyretic 
active  ingredients  should  advise 
consumers  with  a  history  of  heavy 
alcohol  use  to  consult  a  physician. 
Accordingly,  any  OTC  drug  product, 
labeled  for  adult  use,  containing  any 
internal  analgesic/antipyTetic  active 
ingredients  (including,  but  not  limited 
to,  acetaminophen,  aspirin,  caibaspirin 
calcium,  choline  salicylate,  ibuprofen. 
ketoprofen,  magnesium  salicylate, 
naproxen  sodium,  and  soditun 
salicylate)  alone  or  in  combination  shall 
bear  an  alcohol  wraming  statement  in  its 
labeling  as  follows: 

(1)  Acetaminophen.  "Alcohol 
Warning"  [headiiDLg  in  boldface  type):  "If 
you  consume  3  or  more  alcohoUc  drinks 
every  day.  ask  yoiu  doctor  vi^ether  you  ~ 
shoidd  take  acetaminophen  or  other 
pain  relievers/fever  reducers. 
Acetaminophen  may  cause  liver 

(2)  Nonsteroidal  attti-inflanunatory 
analgesic/antipyretic  active 
ingredients — including  but  not  limited 
to  aspirin,  caibaspirin  calcium,  choline 
salicylate,  ibuprofen,  ketoprofen. 
magnesium  salicylate,  naproxen 
sodium,  and  sodium  salicylate. 
"Alcohol  Warning"  (heading  in  boldfiaoe 
type]:  "If  you  consume  3  or  mme 
alcohoUc  drinks  every  day,  ssk  your 
doctor  whether  you  should  take  (insert 
one  nonsteroidal  anti-inflammatory 
analgesic/antipyretic  active  ingredioit] 
or  otiier  pain  relieveis/fiBver  reducers. 
^Insert  one  nonsteroidal  anti- 
inflammatory analgesic/antip)rretic 
active  ingredient)  may  cause  stomach 

.bleeding." 

(3)  Comlunations  of  acetaminophen 
with  nonsteroidal  anti-inflammatory 
analgesic/antipyretic  active 
ingredients — including  but  not  limited 
to  aspirin,  caibaspirin  calcium,  choline 
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salicylate,  ibuprofen.  ketaprofen, 
magnesium  salicylate,  naproxen 
sodium,  and  sodium  salicylate. 
"Alcohol  Warning"  (heading  in  boldface 
type):  "If  you  consume  3  or  more 
alcoholic  drinks  every  day,  ask  your 
doctor  whether  you  should  take  (insert 
acetaminophen  and  one  nonsteroidal 
anti-inflammatory  analgesic/antipyretic 
active  ingredient — including,  but  not 
limited  to  aspirin,  carbaspirin  calcium, 
choline  salicylate,  magnesium 
salicylate,  or  sodium  salicylate]  or  other 
pain  relievers/fever  reducers. 
(Acetaminophen  and  (insert  one 
nonsteroidal  anti-inflammatory 
analgesic/antipyretic  ingredient — 
including,  but  not  limited  to  aspirin, 
carbaspirin  calcium,  choline  salicylate, 
magnesium  salicylate,  or  sodium 
salicylate)  may  cause  liver  damage  and 
stomach  bleeding." 

(b)  Requirements  to  supplement 
approved  application.  Holders  of 
approved  applications  for  OTC  drug 
products  that  contain  internal  analgesic/ 
antipyretic  active  ingredients  that  are 
subject  to  the  requirements  of  paragraph 
(a)  of  this  section  must  submit 
supplements  under  §  314.70(c)  of  this 
chapter  to  include  the  required  warning 
in  the  product's  labeling.  Such  labeling 
may  be  put  into  use  witbout  advance 
approval  of  FDA  provided  it  includes 
the  exact  information  included  in 
paragraph  (a)  of  this  section. 

(c)  Any  drug  product  subject  to  this 
section  tbat  is  not  labeled  as  required 
and  that  is  initially  introduced  or 
initially  delivered  for  introduction  into 
interstate  commerce  after  April  23. 
1999.  is  misbranded  under  section  502 
of  the  Federal  Food.  Drug,  and  Cosmetic 
Act  (21  U.S.C.  352)  and  is  subject  to 
regulatory  action. 

Dated:  July  22. 1998. 

MkfaMl  A.  FriMiman. 

Acting  Commissioner  of  Food  and  Drugs. 

Donna  E.  ShalaU. 

Secretary  of  Health  and  Human  Services. 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Admlnistnrtlon 

21  CFR  Part  343 
[Docket  No.  77N-«MA] 
RIN  0910-nAAOI 

intamal  Anatgaaic,  Antipyratic,  and 
AnttrtMumatic  Drug  Producta  for  Ov«r> 
Tha-Coumar  Human  Uaa;  Final  Rula 
for  Profaaalonal  Labeling  of  Aaplrtn. 
Buffarad  Aapirin,  and  Aaplrin  in 
Combination  WHh  Aniacid  Drug 
Producta 

agency:  Food  and  Drug  Administration. 
HHS. 

ACnON:  Final  rule. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  issuing  as  a 
final  rule  professional  labeling  for  over- 
the-counter  (OTC)  internal  analgesic, 
antipyretic,  and  antiriieumatic  drug 
products  containing  aspirin,  buffiBred 
aspirin,  and  aspirin  in  combinadon  with 
an  antacid.  This  portion  of  the  final 
monograph  is  being  issued  prior  to  the 
entire  monograph  so  that  the 
profiassional  labeling  of  these  products 
will  reflect  the  latest  information  on 
cardiovascular,  cerebrovascular,  and 
rheumatologic  uses.  FDA  is  issuing  this 
final  rule  after  considering  comments  on 
the  agency's  proposed  regulation  for 
OTC  internal  analgesic,  antipyretic,  and 
antirheumatic  drug  products,  a 
proposed  amendment  to  the  regulation, 
and  data  and  information  that  have 
come  to  the  agency's  attention. 
EFFECTIVE  DATE:  October  25. 1999. 
FOR  FURTHER  MFORMATICN  CONTACT:  Ida 
I.  Yoder,  Center  for  Drug  Evaluation  and 
Research  (HFD-560).  Food  and  Drug 
Administration.  5600  Fishers  Lane. 
Rockville.  MD  20857.  301-827-2222. 
8UPPIABITARY  MFORMATKM: 

I.  Background 

In  the  Federal  Register  of  November 
16. 1988  (53  FR  46204).  FDA  pubUshed. 
under  21  CFR  330.10(a)(7).  a  noUce  of 
proposed  rulemaking,  in  the  form  of  a 
tentative  final  monograph  (TFM).  that 
would  establish  conditions  in  part  343 
(21  CFR  part  343)  under  which  OTC 
internal  analgesic,  antipyretic,  and 
antirheumatic  drug  products  are 
generally  recognized  as  safe  and 
effective  and  not  misbranded.  In  the 
TFM  (53  FR  46204  at  46258  and  46259), 
the  agency  proposed  professional 
labeling  in  §  343.80  for  the  use  of 
aspirin  for  rheumatologic  diseases,  for 
reducing  the  risk  of  recurrent  transient 
ischemic  attacks  (TIA's)  or  stroke  in 


men  who  have  had  transient  ischemia  of 
the  brain  due  to  fibrin  platelet  emboli, 
and  for  reducing  the  risk  of  death  and/ 
or  nonfatal  myocardial  infarction  (MI)  in 
patients  with  a  previous  infarction  or 
imstable  angina  pectoris.  The  agency 
also  proposed  professional  labeling  for 
the  use  of  carbaspirin  calcium,  choline 
salicylate,  magnesiiun  salicylate,  or 
sodiiun  salicylate  for  rheumatologic 
diseases.  Interested  persons  were 
invited  to  submit  new  data  or  file 
written  conunents.  objections,  or 
requests  for  oral  hearing  before  the 
Conunissioner  of  Food  and  Drugs 
regarding  the  proposal. 

In  response  to  the  TFM.  the  agency 
received  four  comments  and  three 
citizen  petitions  related  to  the 
professional  labeling  of  aspirin  for 
cardiovascular  and  cerebrovascular  uses 
(Ref.  1).  No  comments  were  received  on 
the  professional  use  of  aspirin  drug 
products  for  rheumatologic  diseases.  In 
response  to  two  of  the  petitions,  the 
agency  proposed  to  amend  the 
professional  labeling  section  of  the  TFM 
for  OTC  internal  analgesic,  antipyretic, 
and  antirheumatic  drug  products  to 
include  an  indication  for  aspirin  for 
suspected  acute  MI  (61  FR  30002.  June 
13. 1996).  In  response  to  tbe  proposed 
amendment,  the  agency  received  10 
comments  (Ref.  2). 

In  the  TFM  for  OTC  internal 
analgesic,  antipyretic,  and 
antirheiunatic  drug  products  (53  FR 
46204  at  46205).  and  in  tbe  proposed 
amendment  to  the  TFM  (61  FR  30002), 
the  agency  proposed  that  any  final  rule 
that  may  issue  based  on  the  proposal 
will  be  effective  12  months  after  the 
date  of  publication  in  the  Federal 
Register.  Therefore,  on  or  after  October 
25. 1998,  the  dissemination  of 
professional  labeling  that  does  not 
comply  with  this  final  rule  may  result 
in  regulatory  action  against  the  product, 
the  marketer,  or  both.  Manufactiuers  are 
encouraged  to  comply  voluntarily  with 
this  final  rule  at  the  earliest  possible 
date. 

The  labeling  in  this  final  rule  for 
professional  use  of  aspirin  drug 
products  contains  complete  information 
on  certain  professional  uses  of  aspirin, 
including  information  for  professionals 
on  the  treatment  of  the  signs  and 
symptoms  of  rheiunatologic  disease. 
The  labeling  is  organized  and  presented 
in  a  manner  similar  to  that  required  of 
prescription  drug  products  under 
§§201.56  and  201.57  (21  CFR  201.56 
and  201.57).  The  labeling  in  this  final 
rule  also  includes  an  optional  highlights 
section  that  summarizes  the 
professional  indications  and  the 
reconunended  dosage  and 


administration  for  each  professional 
indication. 

n.  The  Agency's  Conclusions  on  the 
Conunents 

A.  Comments  to  the  TFM 

1.  One  comment  requested  that 
aspirin  be  approved  for  use  as  a 
prophylaxis  for  primary  (first)  MI  under 
a  physician's  supervision.  The  comment 
based  its  request  on  the  preliminary 
report  of  a  large,  highly  statistically 
significant,  reduction  (47  percent)  in  the 
risk  of  total  (fatal  and  noniatal)  MI  in 
subjects  taking  aspirin  in  the  U.S. 
Physicians'  Health  Study  (Ref.  3).  A 
final  report  was  published  later  (Ref.  4). 

The  agency  also  considered  the 
British  Doctors  Study,  by  Peto  et  al. 
(Ref.  5).  that  was  similar  in  many 
respects  to  the  U.S.  Physicians'  Health 
Study.  It  randomized  5.139  apparenUy 
healthy  male  doctors,  to  500  milligrams 
(mg)  aspirin  daily,  or  to  no  aspirin,  to 
see  whether  aspirin  would  reduce  the 
incidence  of.  and  mortality  firom.  stroke. 
MI.  or  other  vascular  concUtions.  Tbe 
British  Docton  Study,  despite  its 
similarity  to  the  U.S.  Physicians'  Health 
Study,  does  not  support  the  use  of 
aspirin  to  prevent  an  initial  MI.  After  6 
years  of  foUowup.  there  were  23.5 
confirmed  nonfatal  MI  reports  per  1.000 
participants  in  the  aspirin  group  and  24 
per  1,000  in  the  no-aspirin  group.  When 
possible  MI  repcwts  were  added,  the 
total  was  30  per  1,000  for  the  aspirin 
group  and  26.4  per  1.000  for  the  no- 
aspirin  group.  From  a  safety  viewpoint, 
disabling  stroke  was  significantiy  more 
frequent  in  the  aspirin  group  than  the 
no-aspirin  group  (19.1  vereus  7.4  per 
10.000  man  years,  p  <  0.05).  In  addition, 
expected  gastrointestinal  (GI)  events 
(e.g..  nonfatal  peptic  ulcers,  bleeding, 
dyspepsia)  occurred  in  the  aspirin 
group. 

On  October  6. 1989.  FDA's 
Cardiovascular  and  Renal  Drugs 
Advisory  Committee  (the  Committee) 
considered  a  claim  for  aspirin  for  the 
prevention  of  primary  (first)  heart  attack 
based  on  the  pnriings  of  the  U.S. 
Physicians'  Health  Study  (Refs.  3  and  4). 
The  Committee  was  aware  of  the 
findings  of  the  British  DoCtore  Study, 
but  only  the  findings  from  the  U.S. 
Physicians'  Health  Study  were 
presented  in  detail.  The  Committee 
recommended  (by  a  5  to  3  vote)  that, 
although  some  claim  should  be 
considered  for  some  high-risk  group  of 
patients,  aspirin  should  not  be  used 
routinely  in  patients  without  risk  factors 
or  in  women,  until  such  patients  had 
been  studied.  Hie  Committee  minority 
was  concerned  about  the  toxicity  of 
aspirin  and  the  number  of  normal 


individuals  at  low  risk  of  having  a  heart 
attack  who  would  be  treated  long  term. 
The  Committee  unanimously  agreed 
that  patients  should  ask  their  doctm 
before  begiiming  prophylactic  therapy. 
Tlie  agency  has  considered  the 
Committee's  views  in  conjimcticm  with 
the  additional  data  that  have  been 
subsequenUy  submitted  to  FDA. 

The  agency  does  not  considerihe 
results  of  the  aspirin  component  of  the 
U.S.  Physicians'  Health  Study  adequate 
to  support  the  effectiveness  of  aspirin  in 
decreasing  the  risk  of  MI  in  healthy 
individual  without  evidence  of 
coronary  artery  disease  because  of 
concerns  about  the  revised  primary 
endpoint.  the  study  population,  and  the 
results  of  the  Britidi  Doctcws  Study. 

The  primary  endpoint  described  in 
the  protocol  for  the  aspirin  component 
of  die  U.S.  Physicians'  Health  Study 
was  total  cardiovascular  mortality.  On 
interim  evaluaticms.  however,  it  became 
clear  to  the  Data  Monitoring  Board 
(DMB)  for  the  study  that  the  aspirin  arm 
of  the  study  had  Uttle  chance  of 
showing  a  survival  effect  before  the  year 
2000.  if  then,  because  the  mortaUty  rate 
was  far  lower  than  expected  and  the 
study  did  not  show  even  a  positive 
trend  for  this  endpoint.  There  were  81 
deaths  in  the  aspirin  group  and  83  in 
the  placebo  group  (p  =  0.87).  The  DMB 
also  took  note  of  the  reductions  in  total 
(fatal  and  nonfatal)  MI.  a  finding  they 
considered  persuasive.  Because  the 
study  had  little  hope  of  showing  an 
efiiect  on  the  primary  endpoint  and 
because  of  the  reduction  in  MI.  the  DMB 
recommended  early  termination  of  the 
aspirin  component  of  the  trial  (Ref.  3). 
The  early  stopping  rule  stated  in  the 
grant  proposal  (but  not  in  the  protocol) 
was  that  the  trial  would  continue  unless 
chi-square  tests  comparing  treatments 
reached  an  extreme  value,  such  as  9.0 
(i.e..  if  p  <  0.0027).  The  proposal  did  not 
state  explidUy  which  endpoint  was  the 
basis  for  the  early  stopping  r\ile.  It  is  not 
clear  which  endpoint  served  as  the  basis 
for  the  early  stopping  rule.  Thus,  it  is 
not  clear  how  the  reported  p  values 
should  be  adjusted  retrospectively 
although  some  adjustment  would  be 
required. 

The  finding  of  a  reduction  in  risk  of 
MI  in  the  U.S.  Physicians'  Health  Study 
is  further  weakened  because  some  of  the 
study  patients  had  a  prior  MI.  and 
aspirin  is  already  known  to  reduce  the 
risk  of  recurrent  MI  in  such  patients. 
According  to  the  study  protocol, 
subjects  should  not  have  had  an  MI 
before  randomization.  However,  based 
on  the  agency's  inspection  of  the 
subjects'  records,  at  least  40  (about  8 
percent)  of  the  512  subjects  who 
sufiered  a  non&tal  MI  during  the  study 


also  had  evidence  of  an  old  ML  The 
exact  number  of  cases  with  prior  MI  in 
the  entire  study  population  at  the  time 
of  randomization  is  not  known. 
Therefore,  it  is  not  possible  to  determine 
with  assiuance  how  much  of  the  effect 
of  aspirin  attributed  to  prevention  of  a 
primary  MI  was  really  prevention  of  a 
reinfarction. 

The  U.S.  Physicians'  Healdi  Study 
also  found  a  statistically  significant 
reduction  in  the  risk  of  fatal  acute  MI  in 
the  aspirin  group,  but  no  overall  effect 
on  survival.  The  agency  does  not 
consider  this  finding  persuasive. 
Assessing  cause-specific  mortality  is 
usually  (hfficult  and  the  finding  of 
benefit  is  of  uncertain  meaning  in  the 
face  of  equivalent  total  cardiovascular 
mortahty  (the  original  primary 
endpoint).  Thus,  the  decrease  in  acute 
MI  deaths  in  the  aspirin  group  were 
almost  matched  by  an  increase  in 
sudden  deaths,  not  an  obviously 
worthwhile  effect  Redefinition  of 
endpoints  would,  in  any  case,  require 
adjustment  for  multiplicity,  but  it  is 
difficult  to  describe  die  appropriate 
adjustment,  as  the  number  of  possible 
secondary  endpoints  is  unspecified.  The 
nominally  significant  decrease  of  firtal 
MI  (p  s  0.004)  thus  needs  considerable 
upwud  adjustment  and  would  not  be 
close  to  the  significance  level  needed  at 
an  interim  point  (p  <  0.0027). 

In  addition,  some  of  the  cause  of 
death  assignments  are  questicm^le.  Tbe 
agency  evaluated  the  deaths  in  the  study 
attributed  to  fatal  acute  MI  (10  in  the 
aspirin  group  and  28  in  the  placebo 
group)  and  to  "sudden  death"  (22  in  the 
aspirin  group  and  12  in  the  placebo 
group)  and  found  that  one  death  in  the 
placebo  group  attributed  to  acute  MI 
was  due  to  stroke.  Another  placebo 
subject  classified  as  MI  had  no  evidence 
of  MI.  but  could  have  beeb  classified  as 
a  "sudden  death."  Thus  the  nxunber  of 
confirmed  Mi's  in  the  placebo  group 
decreases  from  28  to  26,  and  the  number 
of  "sudden  deaths"  increases  from  12  to 

13. 

On  the  other  hand,  the  autopsy  report 
of  one  aspirin  subject  cat^orized  undw 
"sudden  death"  listed  acute  MI  as  the 
cause  of  death.  Another  aspirin  subject, 
in  the  sudden  death  category, 
experienced  chest  pain  and  vomiting 
before  collapsing,  and  the  autopsy 
showed  "moderate  to  severe  3-vessel 
atherosclerosis  with  apparmt 
myocardial  ischemia  in  a  patient  with 
right  and  left  myocardial  h]rpertension 
and  extensive  old  septal  scarring."  It  is 
likely  tbat  this  patient's  death  was  due 
to  acute  MI.  Thus,  if  2  of  the  22  deaths 
in  the  aspirin  group  classified  as 
"sudden  death"  had  been  classified  as 
confirmed  acute  MI  (increasing  that 
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total  from  10  to  12).  the  "sudden  death" 
total  would  be  decreased  &x>m  22  to  20. 
The  cause  of  death  could  not  be 
established  with  certainty  in  most 
subjects.  All  subjects  in  the  "sudden 
death"  category  for  whcnn  relevant 
information  was  available  had  a  history 
of  atherosclerotic  cardiovascular 
disease,  peripheral  vascular  disease,  or 
hypertension.  Therefore,  all  of  the  cases 
of  sudden  death  could  have  resulted 
from  an  acute  MI.  Thus,  there  could 
have  been  32  cases  (12  identified,  20 
possible)  of  fatal  MI  in  the  aspirin  group 
versus  39  (26  identified,  13  possible)  in 
the  placebo  group.  This  dinierence  is  not 
statistically  significant  (p  >  0.50).  This 
analysis  could  be  considered  a  "worst 
case"  analysis  of  the  fatal  MI  finding, 
but  it  illustrates  the  difficulty  of  cause- 
specific  mortality  findings. 

The  agency  also  does  not  believe  the 
reported  18  percent  reduction  in  the 
endpoint  of  nonfatal  MI,  nonfatal  stroke, 
and  total  cardiovascular  mortality  can 
be  taken  as  significant.  For  the 
combined  endpoint,  there  were  307 
subjects  in  the  aspirin  group  and  370  in 
the  placebo  group  (relative  risk  0.82;  p 
s  0.01).  The  reported  p  value  of  0.01  is 
well  above  the  stopping  rule  p  value  of 
0.0027.  Therefore,  the  study  did  not 
provide  persuasive  evidence  that  aspirin 
has  a  beneficial  effect  on  the  combined 
endpoint.  In  addition,  the  isolated 
finding  of  a  statistically  significant 
effect  on  nonfatal  MI  is  not  persuasive. 
Of  note  is  the  fact  that  the  British 
Doctors  Study  completely  feiled  to 
repUcate  this  finding. 

The  reduction  in  incidence  of  fatal 
and  nonfatal  MI  was  also  accompanied 
by  an  increase  in  strokes,  especially 
severe,  fetal,  hemorrhagic  stroke,  and  by 
a  greater  incidence  of  sudden  death  and 
"other"  cardiovascular  deaths.  Thus, 
there  was  no  overall  benefit  or  fevorable 
trend  on  mortaUty.  Cerebral  hemorrhage 
as  a  cause  of  stroke  was  reported  more 
often  in  the  aspirin  group  than  in  the 
placebo  group  (23  versus  12).  The 
incidence  of  ulcers,  "other 
noninfectious  diseases  of  the  digestive 
tract."  bleeding  problems,  and  the  need 
for  transfusion,  also  was  significantly 
increased,  and  one  aspirin  subject  died 
from  GI  bleeding.  Although  these  side 
effects  would  not  prevent  the  use  of 
aspirin  if  its  net  benefit  on  coronary 
artery  and  cerebrovascular  events  were 
fevorable.  the  effects  are  not  trivial. 

It  seems  probable  that  the  net  benefit 
of  aspirin  is  critically  dependent  on  the 
underlying  risk  for  coronary  and 
cerebral  events,  and  that  use  of  aspirin 
requires  knowing  more  about  its  effects 
in  various  populations.  In  people  at  low' 
risk  for  acute  MI,  the  increased  risk  of 
stroke  may  result  in  a  net  disadvantage. 


In  at  least  some  people  at  higher  risk 
(people  who  have  had  an  acute  MI  or 
have  TIA's),  aspirin  is  known  to  provide 
a  net  benefit.  There  may  be  other 
populations  in  whom  the  net  effect  of 
aspirin  is  fevorable.  but  the  U.S. 
Physicians'  Health  Study  does  not 
define  such  groups.  The  investigators 
did  not  identify  any  group  in  which 
aspirin  could  reduce  the  incidence  of 
fatal  and  nonfetal  heart  attack  without 
increasing  the  incidence  of  other  causes 
of  death  or  disability. 

The  Steering  Committee  of  the  U.S. 
Physicians'  Health  Study  Research 
Group  (Ref.  4)  suggested  that  aspirin  is 
beneficial  in  prevention  of  the  first  heart 
attack  (at  least  in  men  over  50),  but 
stated:  "Although  the  short-term  benefit 
of  aspirin  in  these  popiilations  appears 
to  outweigh  its  rislu,  the  long-term 
advantage  and  toxicity  of  the  drug 
remain  uncertain."  In  a  more  recent 
review  article  (Ref.  6)  by  several 
membera  of  the  U.S.  Physicians'  Health 
Study  Research  Group,  members  of  the 
Steering  Committee,  and  others, 
concerning  primary  prevention  of  MI. 
the  authora  concluded  the  following: 
"Any  decision  to  use  aspirin 
prophylaxis  should  be  made  on  an 
individual  basis  and,  in  general,  should 
be  considered  only  for  those  whose 
absolute  risk  of  a  first  MI  is  sufficiently 
high  to  warrant  accepting  the  potential 
adverse  effects  of  long-term  aspirin 
use." 

In  summary,  the  U.S.  Physicians' 
Health  Study  failed  to  show  a 
significant  effect,  or  even  a  beneficial 
trend,  on  the  specified  primary  study 
endpoint  of  total  cardiovascular 
mortality.  The  study  was  stopped  early 
and  multiple  secondary  endpoints  were 
evaluated.  The  effects  of  aspirin  on  fetal 
acute  MI  and  on  the  combined  endpoint 
of  nonfetal  MI,  nonfetal  stroke,  and  total 
cardiovasctilar  mortality  were  not 
statistically  significant  when 
adjustments  were  made  for  early 
stopping.  There  was  an  isolated  finding 
of  a  statistically  significant  effect  on 
nonfatal  MI  (a  secondary  endpoint).  but 
the  value  of  this  finding  is  questionable 
in  the  face  of  adverse  trends  on  stroke 
and  causes  of  death  other  than  acute  MI. 
Of  note  is  the  fact  that  the  British 
Doctors  Study  completely  failed  to 
replicate  this  finding  on  nonfetal  MI. 
Thus,  the  agency  concludes  that  the 
available  data  do  not  support  the 
professional  labeling  of  aspirin  for  the 
prevention  of  first  MI.  The  U.S. 
Physicians'  Health  Study  (Refe.  3  and  4), 
in  paiticiilar.  did  not  show  a  statistically 
significant  effect  when  all  deaths  as  well 
as  nonfetal  MI  and  stroke  were 
combined. 


2.  One  comment  asked  that  the 
professional  labeling  in  profKised 
§  343.80(b)  for  aspirin  for  TIA  include 
both  men  and  women,  not  just  men.  The 
comment  cited  results  fit>m  the  Second 
International  Study  of  Infarct  Survival 
aSIS-2)  (Ref.  7).  based  on  an  analysis  of 
a  subset  of  data  for  men  and  women 
separately,  to  support  its  request.  The 
absolute  decrease  in  mortality  for  the 
aspirin  group  compared  to  placebo  was 
2.4  percent  for  men  and  2.6  percent  for 
women.  The  comment  concluded  that 
this  study  showed  that,  up  to  5  weeks, 
mortality  was  significantly  reduced  (p  < 
0.01)  in  both  men  and  women  who  had 
suffered  acute  MI  and  were  treated  for 
1  month  with  aspirin.  The  comment 
added  that  this  study  also  showed  that 
aspirin  reduced  the  incidence  of 
nonfetal  stroke  and  nonfetal  MI  in  both 
men  and  women. 

The  comment  complained  that  the 
study  (Ref.  8)  supporting  the  use  of 
aspirin  only  in  men  to  reduce  the  risk 
of  recurrent  TIA  or  stroke  was  only  one 
small  trial  with  a  marginally  significant 
overall  result.  The  conunent  mentioned 
that  the  results  of  this  study  were 
subdivided  by  gender,  and  a  data- 
dependent  sub^up  analysis  suggested 
an  effect  only  in  men.  Such  subgroup 
analjrsis.  the  comment  contend^,  is 
frequently  unreliable.  The  conunent 
suggested  that  the  ISIS-2  study  results, 
which  showed  reduced  mortality  in 
both  men  and  women  given  aspirin 
following  acute  MI.  should  "illuminate" 
data  from  trials  in  a  different  occlusive 
vascular  disease  (TIA). 

The  agency  is  in  substantial 
agreement  with  the  comment  that  there 
is  no  reason  to  distinguish  between 
genders  with  respect  to  using  aspirin  to 
reduce  the  risk  of  recurrent  TIA  or 
stroke.  Although  subset  differences  are 
known  to  occur,  in  general,  results  are 
considered  q)plicable  to  the  whole 
group  unless  there  is  reason  not  to  do 
so  (Ref.  9).  In  the  present  case  there  was. 
initially,  reason  to  limit  the  TIA  claim 
to  males.  The  indication  in  proposed 
§  343.80(b)  was  based  on  results  of  the 
Canadian  Cooperative  Study  Group  trial 
(Ref.  8)  and  the  Fields  study  (Ref.  10). 
In  these  studies,  there  seemed  to  be  a 
difference  in  response  with  gender 
when  subset  analyses  were  done. 
However,  there  were  very  few  women  in 
the  trials  and  the  number  of  events 
reported  was  small. 

Data  bom  subsequent  trials  do  not 
substantiate  a  gender  difference  in  the 
efiiact  of  aspirin  on  cerebrovascular 
events,  and  trends  in  wcnnen  have  been 
similar  to  results  seen  in  men.  The  UK- 
TIA  aspirin  trial  (Ref.  11),  in  which  25 
percent  of  the  subjects  were  women, 
showed  Csvorable  trends  for  the 
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endpoint  of  major  stroke.  MI,  or  death. 
The  AICLA  study  (Ref.  12).  which 
reportedly  showed  an  effect  of  aspirin 
for  secondary  cerebral  events  in  a  group 
that  included  30  percent  women, 
showed  no  significant  difference 
between  men  and  women.  Although  the 
study  was  small,  subset  analysis  showed 
a  trend  fevering  women,  with  a 
numerically  larger  effect  on  stroke  in 
women  than  in  men.  The  study  by 
Sivenius  et  al.  (Ref.  13)  included  a  larger 
proportion  of  women  (42  percent  in  the 
intent-to-treat  analysis  and  44  percent  in 
the  explanatory  analysis),  and  the 
investigatore  reported  a  statistically 
significant  effect  in  women.  That  study 
did  not  include  an  aspirin-only  arm,  but 
there  is  little  evidence  that 
dipyridamole  contributes  to  the  effect  of 
the  aspirin  plus  dipyridamole 
combination  (Refs.  12  and  14);  thus,  this 
study  provides  some  support  for  an 
effect  of  aspirin  in  women.  The  Swedish 
Cooperative  study  (Ref.  15)  failed  to 
show  an  effect  for  aspirin  overall,  in 
men  or  in  women. 

The  agency  believes  the  available  data 
support  the  conclusion  that  women 
with  a  history  of  TIA  should  benefit 
from  aspirin  therapy.  Early  evidence 
supporting  this  use  of  aspirin  came  from 
studies  that  included  mostly  men.  but 
studies  since  the  Canadian  and  Fields 
studies  show  numerically  similar  results 
for  men  and  women.  Favorable  trends 
have  generally  been  seen  in  women  as 
well  as  men.  Therefore,  the  agency  is 
revising  the  professional  labeling  in 
§  343.80  for  cerebrovascular  uses  so  that 
the  indication  is  for  "patients"  rather 
than  for  "men." 

3.  One  conunent  asked  that  the  dosage 
for  aspirin  for  TIA  in  proposed 
§  343.80(b)  be  reduced  from  1,300  mg  to 
300  mg  a  day.  The  comment  contended 
that  data  from  many  different  trials  of 
antiplatelet  treatments  in  many  different 
occlusive  vascular  conditions  could  be 
viewed  together.  The  comment  stated 
that  this  approach  could  be  used 
because,  no  matter  what  the  prior 
medical  condition  may  have  been,  the 
chief  diseases  to  be  prevented  (occlusive 
stroke  and  coronary  artery  occlusion) 
may  be  much  the  same,  llie  comment 
explained  that  aspirin  doses  of  only  100 
to  200  mg  daily  inhibit  cyclo-oxygenase- 
dependent  platelet  aggregation  so 
completely  that  little  extra  effect  would 
result  from  higher  daily  doses.  The 
comment  dted  the  ISIS-2  study  (Ref.  7) 
as  showing  that  160  mg  aspirin  daily 
was  highly  protective  in  preventing 
death  (p  <  0.01)  and  in  reducing 
nonfetal  stroke  and  nonfetal  MI  in 
subjects  who  suffered  an  acute  MI. 

Tne  comment  also  cited  the  Trialists' 
report  (Ref.  16).  a  meta-analysis  of  the 


resiilts  of  25  randomized  clinical  trials 
of  the  prolonged  treatment  with  drugs 
that  inhibit  platelet  aggregation.  The 
comment  stated  that  when  the  trials  are 
viewed  together.  (1)  The  benefits  of 
antiplatelet  treatment  are  about  the 
same  in  cardiac  patients  (imstable 
angina  and  MI)  as  in  cerebral  patients 
(TIA  and  stroke  thought  to  be 
occlusive),  and  (2)  the  various 
treatments  used,  including  300  mg  of 
aspirin  daily,  were  comparable.  The 
comment  mentioned  that  aspirin 
gastrotoxidty  is  dose-related,  and  dted 
the  UK-TIA  trial  (Ref.  11)  in  which 
more  GI  symptoms  (indigestion,  nausea, 
heartburn,  or  vomiting)  occurred  with 
1.200  mg  than  300  mg  daily  aspirin  (a 
difference  of  9.4  percent  (2p  <  0.001)). 

Another  comment  askeid  the  agency  to 
consider  lower  doses  of  aspirin  for 
maintenance  therapy.  Tlie  comment 
described  several  serious  nasal 
hemorrhages  that  occurred  when  taking 
maintenance  therapy  of  "one  half 
aspirin  tablet  (strength  not  stated) 
daily."  The  comment  also  mentioned  a 
number  of  instances  of  sustained 
bleeding  from  shaving  nicks,  bleeding 
after  acddents,  bleeding  ulcers,  and 
comphcations  during  surgery  based  on 
personal  experience  or  the  experiences 
of  friends  or  neighbors  Who  were  taking 
aspirin  for  maintenance  therapy.  The 
comment  concluded  that  the  proposed 
FDA  dosage  is  several  times  the  dosage 
needed  for  most  maintenance  therapy 
and  that  FDA  should  lower  the  dosage. 

The  agency  has  considered  the  dosage 
of  aspirin  for  cardiovascular  and 
cerebrovascular  conditions  and 
condudes  that  spedfic  doses  few 
spedfic  uses  of  aspirin,  supported  by 
appropriate  data,  are  necessary  for  an 
optiinum  benefit  to  the  user,  and,  in 
general,  that  a  minimum  effective  dose 
establidied  for  a  given  indication 
should  be  used  to  minimize  dose-related 
adverse  effects.  The  agency  has 
determined  that  the  ISIS-2  study  (Ref. 
7)  supports  the  professional  labeling  of 
aspirin  in  the  treatment  of  suspected 
acute  MI  at  a  dosage  of  160  to  162.5  mg 
daily.  However,  the  ISIS-2  study  did 
not  show,  nor  was  it  intended  to  show, 
the  efiied  of  aspirin  on  subjects  with 
TIA  or  other  cerebrovascular  events. 

The  Trialists'  report  (Ref.  16) 
evaluated  antiplatelet  treatmmt  of 
subjects  with  a  range  of  symptoms  (e.g.. 
TIA.  ocdusive  strdce,  imstable  angina, 
and  MI)  using  a  number  of  antiplatelet 
agmts,  not  only  aspirin.  Some  of  the 
studies  (Refe.  8, 10  through  12, 15.  and 
17  through  19)  used  aspirin  alone  and 
included  cerebrovascular  subjects  given 
dosages  ranging  frt>m  990  to  1.500  mg 
daily,  except  one  arm  of  the  UK-TIA 
study  that  used  a  dosage  of  300  mg  daily 


in  parallel  with  a  1,200  mg  dose.  The 
primary  endpoints  of  most  of  these 
studies  were  combined  events, 
induding  strcdces  (fetal  and  nonfatal) 
and  death.  In  some  of  the  studies.  TIA 
or  MI  was  also  included  in  the  primary 
endpoint.  The  Trialists'  group  (Ref.  16) 
did  a  meta-analjrsis  suggesting  the 
effsctiveness  of  lower  doses  of  aspirin 
(less  than  160  to  324  mg  pa-  day)  in 
reducing  combined  events  (noi^tal 
stroke.  MI.  or  vascular  death),  but  all 
studies  except  the  UK-TIA  study 
involved  subjects  with  a  history  of  MI 
or  angina  rather  than  a  history  of 
cerebrovascular  events. 

In  a  subsequent  publication  (Ref.  20). 
the  Trialists'  group  provided  some 
support  for  the  role  of  antiplatelet 
thoapy  in  prevention  of  nonfetal ' 
strokes  in  subjects  with  priw  stroke  or 
TIA.  Among  the  10  trials  that  used 
aspirin  alone,  dosages  ranged  from  50  to 
1.300  mg  per  day.  lluee  of  these  trials 
(UK-TIA.  Danish  Very-Low-Dose,  and 
Swedish  Aspirin  Low-Dose  Trial 
(SALT))  used  comparatively  low  doses 
of  aspirin  (Refe.  11.  21,  and  22). 

The  UK-TIA  study  (Ref.  11)  alone 
showed  no  difference  in  effectiveness 
between  the  300  mg  and  the  1.200  mg 
aspirin  daily  dose  in  a  TLA  population, 
but  the  inddence  of  side  effects, 
espedally  GI,  was  oeeter  for  the  1,200 
mg  dose.  The  bmendal  effect  of  aspirin 
on  major  stroke  alone  and  on  the 
composite  events,  disabling  stroke  or 
vascular  death,  was  not  suffident  to 
show  a  significant  difisrenoe  between 
aspirin  and  placebo,  but  it  did  show  a 
trend  in  fevor  of  aspirin.  For  the 
combined  endpoint  of  all  death, 
nonfetal  major  stroke,  and  nonfetal  MI. 
the  study  showed  an  18-peromt  (95 
percmt  confidence  interval.  2  to  31 
peromt)  reduction  by  aspirin  (combined 
300  and  1.200  mg  ffonpa).  The  Danish 
Very-Low-Dose  Study  (ReL  21)  used 
aspirin  doses  ranging  from  50  to  100  mg 
per  day  in  subjects  with  TIA,  stroke,  or 
acute  MI  who  had  recently  undergone 
carotid  endarteredomies.  The  study 
showed  no  significant  efiiad  of  aspirin 
and  side  effads  were  minim*!  in  the 
SALT  study  (Ref.  22),  75  mg  aspirin 
daily  reduced  the  risk  of  stroke  and 
death  by  18  percent  in  subjects  who 
previously  buMi  TIA.  minor  isdiemic 
stroke,  or  retinal  artery  ocdusion.  The 
agency  also  considered  the  findings  of 
the  second  European  Strtdce  Prevention 
Study  (ESPS-2)  (Ref.  23)  in  which  50 
mg  diaily  aspirin  had  a  significant 
b^efidal  effed  on  the  combined  risk  of 
stroke  or  death  in  subjects  with  a  prior 
TTA  or  isdiemic  stroke.  (See  section 
HA.  comment  4  of  this  dociunent.) 

The  proposed  indication  for  aspirin  to 
reduce  the  risk  of  recurrait  TIA  or 
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stroke  in  subiects  with  TIA.  at  a  dosage 
of  1,300  mg  daily,  was  based  primarily 
on  two  small  studies  (Refs.  8  and  10). 
Other,  more  recently  published  studies 
(ReCs.  11, 12,  22,  and  23)  have  shown  a 
significant  effect  or  trend  in  favor  of 
aspirin  in  a  population  with 
cerebrovascular  events.  The  agency  has 
reevaluated  the  available  studies  and 
the  overall  outcome  of  the  available 
studies,  looking  at  the  role  of  aspirin  on 
the  endpoint  of  stroke  alone  and  the 
broader  composite  endpoint  of  stroke 
and  death,  both  individually  and 
collectively.  (See  section  n.A,  comment 
4  of  this  document.) 

Although  there  is  more  evidence  for 
effectiveness  of  aspirin  for  subjects  with 
TLA  oc  cerebral  ischemia  at  hi^er  doses 
(900  to  1.500  mg  daily)  than  at  lower 
doses  (Ref.  24),  the  ESPS-2  (50  mg  daily 
aspirin)  (Ref.  23).  the  SALT  study  (75 
mg  aspirin  daily)  (Ref.  22).  and  UK-TIA 
study  (300  mg  versus  1,200  mg  aspirin 
daily)  (Ref.  11),  lend  support  for  a  lower 
dose.  Certain  adverse  reactions,  such  as 
excessive  bleeding  described  by  one  of 
the  comments,  occur  in  some 
individuals  taldng  aspirin,  but  there  are 
generally  fewer  such  reactions  at  lower 
doses  than  higher  doses.  This  is 
supported  by  the  UK-TIA  study  (Ref. 
12).  The  benefit/risk  must  be  taken  into 
account  for  each  indication.  In  this 
regard,  the  agency  proposed  a  warning 
in  §  343.50(c)(l)(v)(B)  of  the  TFM  to 
alert  people  who  have  bleeding 
problems  not  to  take  aspirin  unless 
directed  by  a  doctor  (53  FR  46204  at 
46256).  Abto.  the  professional  labeling 
in  this  final  rule  lists  GI  bleeding  in  the 
adverse  reactions  section  and  notes  that 


many  adverse  reactions  due  to  aspirin 
ingestion  are  dose  related. 

In  summary,  there  is  clinical  trial 
support  for  a  lower  dose  of  aspirin  for 
subjects  with  a  history  of  TLA  or 
cerebral  ischemia  and  considerable 
evidence  supp<»ting  lower  doees  in 
patients  with  MI.  It  is  also  dear  that  the 
effect  of  aspirin  on  platelet  function  is 
complete  at  lower  doses.  The  positive 
findings  at  lower  dosages  (e.g.,  50,  75, 
and  300  mg  daily),  along  with  the  higher 
incidence  of  side  efliacts  expected  at  the 
hi^er  dosage  (e.g.,  1,300  mg  daily),  are 
sufficient  reason  to  lower  the  dosage  of 
aspirin  for  subjects  with  TIA  and 
ischemic  stroke.  The  agency  believes  a 
dose  of  50  to  325  mg  is  an  efflBctive  daily 
dose  for  subjects  with  TIA  or  cerebral 
ischemia.  Therefore,  in  this  final  nde, 
the  agency  is  providing  for  a  dosage  of 
50  to  325  mg  aspirin  daily. 

4.  One  comment  suggested  the 
following  indication  for  low-dose 
aspirin:  "For  reduction  of  the  risk  of  MI, 
stroke,  and  vascular  death  among  men 
or  women  with  a  history  of  occlusive 
cerebral  vascular  or  cardiovascular 
disease.  The  optimal  dose  is  not  known, 
but  there  is  no  good  evidence  that  doses 
above  300  mg/day  are  necessary." 

The  agency  reviewed  a  number  of 
published  reports  (individually  and 
collectively)  to  further  evaluate  the 
effects  of  aspirin  in  subjects  with 
premonitory  cerebrovascular  events. 
The  agency  evaluated  studies  that:  (1) 
C^ompared  aspirin  alone  to  placebo  in 
subjects  with  a  history  of 
cerebrovascular  events,  and  (2) 
evaluated  and  adequately  presented  the 
endpoint  of  stroke  and  the  composite 


endpoint  of  stroke  and  death.  The 
agency  considered  reviews  by  the 
Antiplatelet  Trialists' group  (Refo.  16 
and  20)  and  Matcher  et  al.  (Ref.  24),  but 
did  not  include  combination  arms  (e.g., 
aspirin  and  dipyridamole)  and  studies 
of  post-endarterectomy  subjects  (e.g., 
Danish  Very-Low-Dose  Study)  (Ref.  21). 
The  following  studies  met  the  criteria: 
SALT  (Ref.  22),  AlCLA  (Ref.  12), 
Canadian  Cooperative  (Ref.  8),  ATTIA 
(Ref.  10),  Danish  Cooperative  (Ref.  18), 
Swedish  Coopentive  (Ref.  15),  and  UK- 
TIA  (Ref.  11).  The  agency  evaluated  the 
available  data  in  the  published  reports, 
which  in  some  cases  differed  from  the 
data  listing  in  the  Trialists'  reports 
(Refs.  16  and  20),  because  of  their 
independent  review  of  outcomes. 

The  SALT  study  (Ref.  22)  compared 
aspirin  (75  mg  daily)  and  placebo  in 
1,360  subjects  with  a  TLA,  minor 
ischemic  stroke,  or  retinal  artery 
occlusion.  Subjects  were  excluded  if 
they  had  any  of  the  following:  (1)  A 
potential  cardiac  source  of  emboli, 
including  an  MI.  within  3  months  prior 
to  entry;  (2)  plaimed  carotid  suigwy:  (3) 
contraindications  to  aspirin:  or  (4)  the 
need  for  long-term  anticoagulation.  The 
median  duration  of  foUowup  was  32 
months.  The  primary  outcome  measure 
was  all-cause  mortality  and  stroke  of 
any  severity.  The  following  were 
planned  secondary  analyses:  (1)  All 
strokes  (fatal  and  nonfatal),  (2)  stroke  or 
two  or  more  TIA's  within  1  week 
necessitating  a  change  in  therapy,  and 
(3)  all  MI'S  (fotal  and  nonfatal).  The 
primary  and  secondary  outcome  events 
are  listed  in  Table  1  of  this  document 


Table  1.— Primary  and  Secondary  Outcome  Events  in  the  SALT  Study 


Primary  events 


PMmaryavems 
Nonlatal  stroke 

Cerebral  infaiction,  minor 

Cerstoral  Maiction.  maior 

Intracerabral  hemorrhage 

SobarachnoM  hemorrtiage  ^~ 

Fatal  stroM 

C^erebral  infarction,  major 

Intracerebral  hemorrhage 

SU)arachrx)td  hemonhage 

UrAnown 
Nonstroke  deaths 

Ml 

Other  vascular  deaths 

Malignant  doorders 

Otfwr  (infection,  dubetes.  trauma) 

Unknown 
Total  prfmery  outoome  events 

Seoondvy  events 
Stroke  (fatal  and  nonfatal) 
Stroke  or  >  2  TIA's  within  1  week,  necessitating  change  in  therapy 


Number  of  Subjects 


Aspirin 


(n-676) 


56 

17 

4 
1 

10 

4 
2 
0 

18 

14 

10 

1 

2 

138 

93 
101 


Plaoebo 


(n.684) 


68 

30 
3 

1 

7 
0 
0 
3 

28 

12 

IS 

3 

1 
171 

112 
128 
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TABLE  1.— Primary  and  Secondary  Outcome  Events  in  the  SALT  Study— Cotitinued 


Pnmery  events 

Number  of  Subiacis                      | 

Aspirin 

Plaoetx) 

(rw676) 

(n-681) 

Ml  (fatal  and  nonfataO 

54 

68 

Log-rank  analysis  of  stroke-free 
survival  showed  that  aspirin  was 
significantly  superior  to  placebo  (p  = 
0.02).  Analysis  of  the  same  outcomes  by 
"acciunulated  number  of  events"during 
the  followup  period  showed  a 
significant  (p  ~  0.05)  risk  reduction  of 
18  percent  (relative  risk  0.82,  95  percent 
confidence  interval  0.67  to  0.99)  for 


non&tal  stroke  or  death.  The  risk 
reduction  was  similar  in  men  and 
women  (19  percent  and  17  percent, 
respectively).  More  deaths  were 
attributed  to  nonstroke  events  than  to 
stroke  in  both  the  aspirin  and  plaoebo 
arms.  Most  of  the  nonstroke  deaths  in 
this  study  were  attributed  to  MI,  other 
vasciilar  deaths,  and  malignant 


disorders.  Fatal  hemorrhagic  stndLe 
occurred  in  six  subjects  in  the  aspirin 
group  and  none  in  the  plaoriw  group  (p 
=  0.03).  Overall,  more  adverse  effocts 
were  r^MMted  in  the  aspirin  group  than 
in  the  placebo  group,  particxilarly 
bleeding  events  (see  Table  2  of  this 
document). 


Table  2.— Adverse  Effects  of  aspirin  in  the  SALT  Study 


"    ' 

Number  (%)  of  Subjects 

Aspirin 

fWii  n  ■>!  n 

(Sestrointestinal  (exchxing  btoedhg) 

Total 

Severe  or  causirtg  dwcotilinuation  of  study  drug 
Bleedhig 

Total 

(aastroinlestinal 

MFBcranial 

Other 
Severe  btoedsig.  or  causing  dtecontinuation  of  study  drug 

uasvoraesonai 

Intracranial 

Other 
Other  adverse  effects 

Total 

Severe,  or  causing  dnoontinuelkin  of  study  dnjg 
Total  number  of  subjects  with  adverse  effects' 

85(12.5) 
21(3.1) 

49(7.2) 
11(14) 
10(15) 
28  (4.1) 
20(3.0) 

9(13) 
10(1.5) 

1  (0.1) 

31  (4.6) 

9(13) 

147  (21.7) 

73  (10.7) 
18(2.6) 

22(3^ 
4  (0.6) 
3(0.4) 

15(2.2) 
9(13) 
4(0.6) 
3(0.4) 
2(03) 

42(6.1) 

11(1^ 
123(18^0 

^  Some  subjects  had  more  than  one  ac^erse  effect 


The  SALT  study  (Ref.  22)  is  generally 
a  wrell-controlled  and  careftilly  done 
study  that  supports  the  use  of  low-dose 
aspirin  to  reduce  the  risk  of  death  or 
stroke  in  subjects  with  TIA  or  minor 
ischemic  stroke  (see  section  II.A, 
comment  3  of  this  dociunent). 

The  six  additional  studies  identified 
were  relatively  small,  except  for  the 
UK-TIA  study.  The  Danish  Cooperative 
study  (Ref.  18)  studied  the  effiect  of 
aspirin  in  subjects  with  reversible 
cerebral  ischemic  attack  The  primary 
endpoint  was  stroke  or  death.  TLA, 


reversible  ischemic  neurologic 
disability,  and  nonfatal  MI  were  also 
monitored.  The  AICLA,  Canadian 
Cooperative,  ATTIA,  Swedish 
Cooperative,  and  UK-TIA  studies  are 
discussed  in  section  ILA,  comments  2 
and  3  of  this  document.  The  Canadian 
Cooperative  study  and  the  ATTIA  study 
were  also  discussed  in  comment  49  of 
the  TFM  (53  FR  46204  at  46228  to 
46230). 

FDA  performed  a  statistical  analysis 
and  tabulated  the  endpmnts  of  all 
strokes  and  strokes  plus'  death  for  these 


seven  studies.  The  agency  considered 
the  overall  combined  results  and 
estimated  a  common  odds  ratio  fm  the 
selected  set  of  available  data.  The  SALT 
study  was  considered  an  indepradently 
positive  study  for  the  composite 
endpoint  of  stroke  and  death.  To  see 
whether  that  finding  was  substantiated 
by  other  data,  the  agency  did  a 
combined  anal3rsis  for  that  endpoint  that 
included  all  the  studies  except  SALT.  A 
summary  of  the  entry  criteria  fat  the 
seven  studies  appears  in  Table  3  of  this 
document 


Table  3.— Study  Criteria  of  Cerebrovascular  Trials 


Aspirin 

Months 

study 

Entry  Criteria 

n 

mgWey 

folowi«> 

SALT 

TIA,  retinal  artery  occlusion,  or  minor  stroke 

1360 

75 

32 

AICLA 

Cerebral  or  retinal  iscfiemic  event 

402 

960 

36 

Canadtan 

TIA  or  partial  nonprogressing  stroke 

283 

1,300 

26 

Fiekls 

TIA 

178 

1300 

6to24 

UK-TIA 

TIA  or  minor  nchemic  stroke 

2,435 

1,200  or  300 

48  (mean) 
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Table  3.— Study  Criteria  of  Cerebrovascular  Trials— Continued 


study 


Danish 
Swwisti 


Entry  Criteria 


Reversibte  cerebral  ischemic  attack 

Minor  or  major  stroke  due  to  ceretxal  infarction 


203 
505 


AapMn 


mg/day 


1.000 
1.500 


Months 


foltowup 


43  (mean  24) 
24 


The  estimated  odds  ratios  and  95 
percent  confidence  intervals  for  aspirin 
versus  placebo  for  the  composite 


endpoint  stroke  and  death  (includes 
vascular  and  nonvascular)  and  for  all 
strokes  (includes  fatal  and  nonfatal)  are 


summarized  in  Table  4  of  this 
document. 


Table  4.— Outcome  Events  of  Cerebrovascular  Trials 


study 

Number  o(  Events 

Odds  Ratio 

95%  Confidence  Interval 

/Vspifin 

Placebo 

S-moKES  ANO  Deaths 
aicla 

Canadian 
Fiekto 
UK-TIA 
Danish 
Swedish 
AN  Studies 
Aa  Strokes 

SALT 

AICLA 

Canadtan 

Fields 

UK-TIA 

Danish 

Swedish 

All  Studies 

27/198 

26/144 

13/88 

382/1.621 
21/101 
57/253 

526/2.405 

93/676 

17/198 

22/144 

11/88 

163/1.621 
17/101 
32/253 

356/3.081 

36/204 

30/139 

19/90 

220/814 

17/102 

55/252 

377/1.601 

112/684 
31/204 
20/139 
14/90 
98/814 
11/102 
32/252 
318/2.285 

0.74 
0.80 
0.66 
0.83 
1.04 
1.04 
0.86 

0.82 
0.53 
1.07 
0.78 
0.81 
1.66 
1.00 
0.84 

0.43.  1.26 
0.45.1.44 
0.30.  1.40 
0.68.  1.01 
0.65.  2.65 
0.68.  1.58 
0.73,  0.999 

0.61. 1.10 
0.29.  0.98 
0.56.  2.06 
a33.  1.81 
0.62. 1.07 
0.75.  3.68 
0.50.  1.68 
0.71,0.99 

Four  of  the  seven  studies  showed 
trends  in  favor  of  aspirin  for  the 
endpoint  of  stroke,  and  five  of  seven  for 
the  composite  endpoint  of  stroke  and 
death,  although  most  of  them  did  not 
independently  show  a  statistically 
significant  diflierence  between  aspirin 
and  placebo.  Of  the  studies  evaluated, 
only  the  AICLA  study  (Ref.  12) 
independently  provides  statistically 
significant  results  in  favor  of  aspirin  for 
the  endpoint  of  stroke  alone.  The  agency 
notes  that  the  AICLA  study  was  a  small 
study  that,  when  compared  to  the  other 
studies,  showed  an  unusually  large 
magnitude  of  effect  on  stroke  as  an 
endpoint.  A  detailed  report  of  the  study 
was  not  submitted  to  the  agency  for 
review.  Without  a  detailed  repo({.  the 
agency  cannot  draw  definitive 
conclusions  on  the  effect  of  aspirin  on 
the  endpoint  of  stroke  alone  based  on 
this  small  study.  However,  the 
collective  evaluation  of  all  the  studies, 
including  SALT,  showed  a  statistically 
significant  effect  in  favor  of  aspirin  for 
the  endpoint  of  stroke  alone. 

For  the  composite  eildpoint  of  stroke 
and  death,  the  SALT  study 
independently  showed  a  statistically 
significant  effect  of  aspirin  compared  to 
placebo  in  subjects  with  cerebrovascular 


problems.  The  collective  results  of  the 
six  other  studies  (without  SALT) 
confirmed  the  finding  (see  Table  4  of 
this  document).  The  composite 
endpoint  of  stroke  and  death  in  the 
studies  evaluated  includes  those  deaths 
attributed  to  cerebral.  MI.  and  other  fatal 
events. 

On  January  23, 1997.  the 
Cardiovascular  and  Renal  Drugs 
Advisory  Committee  and  the 
Nonprescription  Drugs  Advisory 
Committee  (the  Joint  Advisory 
Committee)  met  to  consider  professional 
labeling  for  cardiovascular  uses  of 
aspirin.  The  Joint  Advisory  Committee 
unanimously  recommended  an 
indication  for  aspirin  for  subjects  with 
prior  occlusive  stroke  (both  major  and 
minor),  pending  the  outcome  of  the 
agency's  evaluation  of  the  ESFS-2  (Ref. 
23).  The  agency  subsequently  evaluated 
data  from  the  aspirin  (50  mg  daily)  and 
placebo  arms  of  that  study  (Ref.  25).  The 
study  was  a  randomized,  double  blind, 
multicenter  trial  of  about  6.600  Subjects 
to  show  the  effect  of  antiplatelet  agents 
on  subjects  that  had  experienced  TLA  or 
completed  ischemic  stroke.  After  2  years 
of  treatment,  the  risk  of  stroke  and  the 
combined  risk  of  stroke  or  death  were 


reduced  in  the  aspirin  only  arm 
compared  to  placebo. 

Thus,  the  SALT  study  and  the  ESPS- 
2  study  provide  primary  support  for  an 
indication  for  aspirin  to  reduce  the 
combined  risk  of  death  or  nonfatal 
stroke  in  subjects  with  TIA  or  ischemic 
stroke.  The  collective  results  of  the  six 
additional  studies  lend  further  support 
for  this  indication.  Therefore,  the 
agency  is  revising  the  indication  as 
follows:  "To  reduce  the  combined  risk 
of  death  and  nonfatal  stroke  in  patients 
who  have  had  ischemic  stroke  or 
transient  ischemia  of  the  brain  due  to 
fibrin  platelet  emboli." 

5.  One  comment  recommended  that 
the  agency  allow  consumer-directed 
ore  labeling  for  the  TIA.  MI.  imstable 
angina,  and  other  thromboembolic 
indications,  with  complete  information 
on  warnings,  recommended  dosages, 
and  side  effects,  provided  the  product  is 
not  advertised  to  the  general  public.  The 
comment  also  recommended  that  such 
labeling  for  these  uses  should  be 
separate  from  any  labeling  for  the 
analgesic,  antipyretic,  and 
antirheumatic  uses  of  aspirin.  The 
comment  stated  that  aspirin  is  already 
widely  used  in  the  treatment  of  these 
non-analgesic  conditions,  and  that  it 
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would  be  harmful  to  the  public  for  the 
information  not  to  be  included  in  the 
consiuner  labeling. 

Section  502(f)  of  the  Federal  Food. 
Drug,  and  Cosmetic  Act  (the  act)  (21 
U.S.C.  352(f))  sUtes  that  a  drug  shall  be 
deemed  misbranded:  "Unless  its 
labeling  bears  (1)  adequate  directions  for 
use;  and  (2)  such  adequate  warnings 
against  use  in  those  pathological 
conditions  *  *  •  where  its  use  may  be 
dangerous  to  health,  or  against  unsafe 
dosage  or  methods  or  duration  of 
administration  or  application,  in  such 
manner  and  form,  as  are  necessary  for 
the  protection  of  users  *  *  *."  The 
directions  for  use  or  the  warnings  may 
be  inadequate  if  the  labeling  refers  to 
uses  or  conditions  for  which  the  drug 
can  be  safely  used  only  under  the 
supervision  of  a  practitioner  licensed  by 
law  (see  21  CFR  201.5).  The  agency 
considers  the  conditions  and  uses  of 
aspirin  that  are  the  subject  of  this  final 
rule  to  require  the  supervision  of  a 
physician  (or  other  practitioner  Ucensed 
to  prescribe  drugs)  to  ensure  safe  use. 
The  agency  therefore  disagrees  with  the 
comment's  recommendation. 

Consumers  are  not  in  a  position  to 
determine  when  they  need  to  take 
aspirin  to  prevent  vascular  events,  such 
as  stroke,  MI,  or  cardiovascular  death, 
and  other  thromboembolic  conditions. 
The  need  for  drug  therapy  and  the  safety 
of  indicating  it.  for  this  purpose,  is 
dependent  on  a  variety  of  factors, 
including  a  person's  medical  history, 
age.  gender,  lifiestyle.  and  concomitant 
medications.  Medical  intervention 
aimed  at  reducing  the  risk  of  any  of 
these  vascular  events  is  both 
multifaceted  and  long  term.  In  addition, 
intervention  by  a  practitioner  licensed 
to  prescribe  drugs  is  required  for  the 


ongoing  management  of  the  medical 
conditions  being  treated.  Any  prolonged 
use  of  aspirin  has  certain  possible  risks, 
e.g..  increased  or  prolonged  bleeding.  GI 
hemorrhage,  and  ulceration.  An  increase 
in  hemorrhagic  stroke  has  also  been 
reported  (Refs.  4  and  5).  It  is  not 
possible,  in  OTC  drug  product  labeling, 
to  provide  adequate  directions  and 
warnings  to  enable  the  layperson  to 
make  a  reasonable  self  assessment  of 
these  factors.  Therefore,  safe  and 
effective  use  of  aspirin  to  influence  the 
risk  of  vascular  events  requires  medical 
supervision  by  a  practitioner  licensed  to 
prescribe  drugs. 

An  OTC  drug,  such  as  aspirin,  may 
have  some  uses  that  can  be  properly 
labeled  for  direct  consumer  use  and 
other  uses  that  cannot  be  adequately 
labeled  for  direct  consumer  use. 
Professional  labeling  should  be 
provided  only  to  practitioners  licensed 
to  prescribe  drugs,  but  not  to  the  general 
public. 

6.  The  agency  also  received  a  citizen 
petition  (CP12)  (Ref.  1)  that  requested  an 
amendment  to  the  professional  labeling 
for  aspirin  in  secondary  prevention  of 
cardiovascular  morbidity  and  mortality 
in  men  and  women  at  elevated  risk  for 
cardiovascular  events.  The  petition's 
requests  for  professional  labeling  for 
aspirin  included  indications  for:  (1) 
Patients  undergoing  coronary,  cerebral, 
or  peripheral  arterial  revascularization 
procedures;  (2)  patients  with  chronic 
nonvalvular  atrial  fibrillation;  (3) 
patients  requiring  hemodialysis  access 
with  a  fistula  or  shunt;  and  (4)  other 
patients  deemed  to  be  at  elevated  risk 
due  to  some  form  of  vascular  disease  or 
other  condition  implying  an  increased 
risk  of  occlusive  vascular  disease.  The 
authors  of  the  petition  subsequently 


clarified  that  they  were  requesting  an 
aspirin  indication,  at  a  maintenance 
dose  of  at  least  75  to  81  mg  per  day. 
only  for  those  patients  who  have  already 
been  diagnosed  as  having  had  some 
occlusive  arterial  disease  and  who 
currently  have  no  special 
contraindications  to  low-dose  aspirin. 
The  petition  also  included  information 
on  the  use  of  aspirin  for  subjects  with 
chronic  stable  angina  pectoris.  The 
agency  evaluated  the  (tetition  and 
presented  its  review  of  the  petition  at  a 
meeting  on  April  25. 1996.  Minutes  of 
that  meeting,  including  the  agency's 
review  of  the  petition,  are  on  file  in  the 
Dockets  Management  Branch  (Ref.  26). 
The  petition  cited  published  reports  of 
two  studies  as  support  for  an  indication 
for  chronic  stable  angina  pectoris.  The 
first  study  was  the  Swedish  Angina 
Pectoris  Aspirin  Trial  (SAPAT)  (Ref. 
27).  and  the  second  study  was  an 
assessment  of  those  male  physicians 
who  entered  the  U.S.  Physicians'  Health 
Study  with  chronic  stable  angina  (Ref. 
28). 

The  SAPAT  study  was  a  randomized, 
multicenter.  double-blind,  prospective 
study  designed  to  assess  the  role  of 
aspirin  for  prevention  of  Ml  in  2,035 
subjects  with  chronic  stable  angina 
pectoris.  Subjects  were  randomized  to 
receive  daily  doses  of  either  75  mg  of 
aspirin  plus  sotalol  (aspirin  group)  or 
placebo  plus  sotalol  (placebo  group) 
daily.  The  primary  endpoint  of  the 
study  was  the  combined  rates  of  first 
fatal  or  nonfatal  MI  or  sudden  death. 
Secondary  endpoints  were  vascular 
events  (first  occurrence  of  non&tal  MI. 
nonfatal  stroke,  or  vascular  death), 
vascular  death,  all-cause  mortality,  and 
stroke.  Primary  and  secondary  endpoint 
data  appear  in  Table  5  of  this  doounent 


Table  5.— Primary  and  Secondary  Endpoints  in  the  SAPAT  Study 

Endpoint 

Aspirin  .f  Sotatol 
n.1.009 

Placebo  ♦  Solatoi 
n-1,U2b 

Percertf  ChanQe 

P 

Primaty. 

81 

124 

-34 

.003 

47 

78 

-3.9 

A)6 

fatal  Ml 

15 

15 

0 

19 

31 

-38 

sm 

Secondary: 

vascular  events 

108 

161 

-32 

<001 

vascular  deaths 

51 

70 

-26 

.114 

all  cause  mortality 

- 

82 

106 

•22 

.108 

stroke 

28 

38 

-25 

am 

hemorrtiagic 

5 

2 

nonhemorrhagic 

23 

36 

The  SAPAT  study  supports  the  use  of 
75  mg  aspirin  daily  in  subjects  with 
chronic  stable  angina  pectoris.  The 
study  showed  a  significant  reduction  in 
the  primary  endpoint  of  fatal  or  nonfatal 


MI  and  sudden  death,  and  the 
secondary  endpoint  of  vascular  events 
(first  occurrence  of  MI.  stroke,  or 
vascular  death).  The  study  also  showed 
a  significant  overall  reduction  in  a  major 


component  of  the  primary  mdpoint. 
nonfatal  MI.  Although  the  decreases  in 
vascular  deaths  and  all  cause  mortality 
were  not  statistically  significant,  there 
was  a  fisvocable  trend  in  the  aspirin 
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group  for  both  of  these  endpoints  and  a 
weakly  favorable  tnnd  for  stroke.  There 
were  more  reports  of  serious  bleeds  in 
the  aspirin  group  than  in  the  placebo 
group,  but  the  difiiarence  was  not 
significant.  As  in  many  other  studies, 
however,  there  were  more  hemorrhagic 
strokes  in  the  aspirin  group  than  the 
placebo  group.  All  the  subjects  in  the 
SAP  AT  study  were  treated  with  sotalol. 
Therefore,  the  question  arises  as  to 
whether  it  can  be  concluded  that  aspirin 
is  efiiective  in  angina  patients  not 
receiving  sotalol  (or  some  other  beta 
blocker).  Althou{^  there  are  not  specific 
data  on  this  point,  the  ability  of  aspirin 
to  decrease  the  rate  of  thrombotic 
vascular  events  in  various  settings  has 
not  required  or.  to  date,  been  related  to. 
the  presence  or  absence  of  beta  blockers. 
Therefore,  the  agency  concludes  that  the 
SAP  AT  study  supports  the  use  of 
aspirin  in  patients  with  chronic  stable 
angina,  with  or  without  sotalol. 

The  agency  presented  a  summary  of 
its  findings  for  the  SAP  AT  study  at  the 
meeting  of  the  Joint  Advisory 
Committee  on  January  23, 1997.  The 
Joint  Advisory  Committee  unanimously 
agreed  that  the  SAP  AT  study  supports 
the  use  of  aspirin  in  subjects  with 
chronic  stable  angina  pectoris,  and  that 
an  indication  for  low -dose  aspirin 
should  be  extended  to  that  population. 

Ridker  et  al.  (Ref.  28)  assessed  those 
subjects  with  chronic  stable  angina  who 
entered  the  U.S.  Physicians'  Health 
Study  (Ref.  4).  The  authors  concluded 
that  aspirin  therapy  reduced  the  risk  of 
first  MI  among  patients  with  chronic 
stable  angina.  However,  the  agency 
found  that  some  of  the  subjects  entered 
into  the  U.S.  Physicians'  Health  Study 
had  evidence  of  a  previous  MI.  Thus,  it 
is  possible  that  in  the  subgroup  of 
subjects  with  chronic  stable  angina 
pectoris,  some  subjects  may  also  have 
had  a  previous  MI.  Aspirin  has  already 
been  shown  to  be  effective  in  subjects 
with  a  previous  MI  and,  therefore,  some 
of  the  positive  results  found  in  the 
Ridker  study  may  in  part  be  due  to 
aspirin's  demonstrated  effectiveness  in 
patients  with  previous  MI.  Nevertheless, 
the  results  of  the  Ridker  study  are 
consistent  with  the  findings  in  the 
SAP  AT  study,  and  lend  some  additional 
support  for  an  indication  for  aspirin  for 
subjects  with  chronic  stable  angina 
pectoris. 

The  agency  is,  therefore,  extending 
the  indication  for  aspirin  for 
cardiovascular  uses  in  proposed 
§  343.80(c)  to  include  reducing  the 
combined  risk  of  MI  and  sudden  death 
in  patients  with  chronic  stable  angina 
pectoris.  This  conclusion  is  also 
supported  by  substantial  additional 
controlled  trials  in  other  populations 


with  coronary  artery  disease  that  show 
reduced  risk  for  similar  endpoints. 
specifically  patients  with  a  prior  MI. 
llie  dosage  range  is  also  revised  from 
"300  to  325  mg  daily"  to  "75  to  325  mg 
daily."  to  include  the  lower  dose  used 
in  the  SAP  AT  study,  and  the  "Clinical 
Studies"  section  of  the  professional 
labeling  includes  information  on  this 
study. 

The  agency  has  considered  the 
petition's  request  for  an  indication  for 
aspirin  for  subjects  who  have  undergone 
revascularization  procediues  including 
coronary  artery  bypass  graft  (CABG). 
percutaneous  transluminal  coronary 
angioplasty  (PTCA),  carotid 
endarterectomy,  peripheral  artery  grafts, 
peripheral  arterial  fistula  or  shunt,  or 
peripheral  angioplasty.  The  agency 
considered  the  pubUshed  reports 
submitted  by  the  petitioner  that 
evaluated  aspirin  alone  in  one  arm 
versus  a  placebo  or  other  active 
ingredient,  and  additional  information 
from  the  report  of  the  Fourth  American 
College  of  Chest  Physicians  (ACCP) 
Consensus  Conference  on 
Antithrombotic  Therapy  (Ref.  29).  The 
agency  concluded  (Ref.  26)  that  there 
was  insuflident  evidence,  based  on  the 
published  studies,  to  support  the 
professional  labeling  of  aspirin  alone  in 
patients  who  have  undergone 
revascularization  procedures,  although 
some  studies  have  suggested  benefit  in 
these  patients  (Refs.  30  through  34). 

The  issue  of  aspirin  use  in  patients 
who  have  undergone  revascularization 
procediuvs  was  considered  by  the  Joint 
Advisory  Committee  on  January  23. 
1997.  The  panel  members  concluded 
that  specific  studies  have  not  been 
presented  to  show  effectiveness  of 
aspirin  for  this  population.  However, 
they  noted  that  almost  all  patients  who 
undergo  coronary  revascularization 
procedures  have  already  had 
symptomatic  coronary  disease,  such  as 
stable  or  unstable  angina  or  MI.  The 
Joint  Advisory  Committee 
reconunended  unanimously  that  aspirin 
be  reconunended  for  subjects  who  have 
undergone  revascularization  procedures 
such  as  CABG  or  PTCA  if  there  is  a 
preexisting  condition  for  which  aspirin 
is  already  indicated.  However,  the  Joint 
Advisory  Committee  made  no  specific 
recommendation  regarding  the  use  of 
aspirin  in  subjects  who  have  undergone 
carotid  endarterectomy. 

The  agency  agrees  with  the  Joint 
Advisory  Committee's  recommendation 
that  the  professional  labeling  of  aspirin 
should  include  subjects  who  have 
undergone  revascularization  procedures 
for  symptomatic  coronary  artery  disease. 
It  is  a  reasonable  assumption  that,  in 
general,  subjects  who  have  had  CABG  or 


PTCA  procediues  have  an  underlying 
condition  for  which  aspirin  is  indicated. 
Similarly,  the  agency  believes  subjects 
with  lesions  of  the  carotid  bifurcation 
sufficient  to  require  carotid 
endarterectomy  are  likely  to  have  had  a 
TIA  or  stroke,  and  may  idso  have 
coexisting  coronary  artery  disease  (Ref. 
34).  Therefore,  the  agency  is  adding  an 
indication  to  the  professional  labeling 
for  subjects  who  have  had  specific 
arterial  revascularization  procedures 
(i.e..  CABG.  PTCA.  or  carotid 
endarterectomy).  Likewise,  the  agency 
believes  it  is  reasonable  to  recommend 
the  standard  dosages  being  used  in 
clinical  practice  (Refs.  35  through  37) 
during  the  preoperative  period.  The 
following  dosages  are  included  in  this 
final  rule:  CABG.  325  mg  daily,  starting 
6  hours  post-procedure  and  continued  1 
year;  PTCA,  325  mg  2  hours  presurgery. 
followed  by  maintenance  therapy  of  160 
to  325  mg  daily;  and  carotid 
endarterectomy.  80  mg  daily  to  650  mg 
twice  daily  preoperatively  and 
continued  indefinitely. 

The  issue  of  an  indication  for  aspirin 
for  subjects  with  peripheral  arterial 
disease  was  also  considered  by  the  Joint 
Advisory  Committee.  The  Joint 
Advisory  Committee  concluded  that  the 
trials  that  used  aspirin  alone  showed  no 
effect  on  subjects  with  peripheral 
arterial  disease,  despite  a  sizable  data 
base  in  which  to  examine  this  effect.  By 
a  vote  of  1 1  to  4,  the  members 
recommended  not  to  label  aspirin  for 
the  indication.  The  agency  agrees  with 
the  Committee  and  concludes  that  there 
is  insufficient  data  to  support 
professional  labeling  for  aspirin  alone  in 
subjects  with  peripheral  arterial  disease, 
including  subjects  with  and  without 
peripheral  artery  grafts  or  peripheral 
angioplasty. 

The  petitioner  has  withdrawn  the  • 
request  for  an  indication  for  aspirin  for 
subjects  requiring  hemodialysis  access 
with  a  fistula  or  shunt,  and  for  subjects 
with  atrial  fibrillation  (Ref.  38). 

B.  Comments  to  the  Proposal  to  Include 
Acute  MI  in  Professional  Labeling  of 
Aspirin 

7.  The  agency  received  four  comments 
(Ref.  2)  that  addressed  the  need  for 
additional  warnings  relating  to  the  use 
of  aspirin  for  cardiovascular  and 
cerebrovascular  indications.  Two 
comments  recommended  that  additional 
information  about  adverse  events  be 
included  in  the  professional  and 
consiuner  labeling.  Two  comments 
argued  against  the  need  for  additional 
warnings. 

One  comment  recommended  that 
professional  aspirin  labeling  be  revised 
to  provide  the  following:  (1)  Information 
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for  physicians  on  the  risk  of  adverse  GI 
effects  associated  with  the  long-term  use 
of  low-dose  aspirin,  and  (2)  advice  to 
physicians  concerning  appropriate 
analgesic  and  antipyretic  use  in  their 
patients  who  are  taking  long-term  low- 
dose  aspirin  for  cardiovascular 
indications.  The  comment  further 
recommended  that  consumer  aspirin 
labeling  should  be  revised  to:  (1)  Alert 
consumers  to  the  signs  and  symptoms  of 
adverse  events  that  might  occur  with 
therapeutic  (labeled)  doses  of  aspirin, 
and  (2)  advise  patients  that  they  should 
consult  their  physician  prior  to  any 
analgesic  use  for  pain  or  fever  relief  if 
they  are  taking  low-dose  aspirin  under 
a  physician's  care  for  cardiovascular 
indications.  The  comment  asserted  that 
adverse  GI  efiiects  are  present  with 
aspirin  in  doses  as  low  as  30  mg  per  day 
and  that  the  risk  of  adverse  GI  events 
increases  as  the  aspirin  dose  increases. 
In  support  of  this  position,  the  comment 
included  literature  articles  (Refs.  4. 11, 
22,  and  39  through  46). 

Another  comment  acknowledged  that 
adverse  events  from  aspirin  use  have 
been  carefully  studied  and 
characterized,  and  stated  that  even  at 
the  highest  doses  studied,  1,500  mg  per 
day,  the  incidence  of  serious  adverse 
events  is  small.  The  comment  noted  that 
the  internal  analgesic  TFM  proposes  a 
total  daily  aspirin  dose  of  4,000  mg  for 
acute  pain  management.  The  comment 
concluded  that  none  of  the  studies  cited 
by  the  first  comment  demonstrate  that  a 
person  taking  75  to  325  mg  per  day  of 
aspirin  is  at  risk  of  adverse  events  other 
than  those  already  labeled  if  additional 
aspirin  is  taken  for  short-term  analgesic 
or  antipyretic  use.  The  comment 
concluded  that  labeling  should  not  be 
proposed  which  coidd  interfere  with  a 
physician's  guidance  to  a  patient,  and 
that  aspirin  should  not  be  singled  out 
for  special  consideration.  One  conunent 
noted  that  professional  labeling  already 
includes  information  concerning 
adverse  reactions  and  no  further 
changes  are  necessary. 

The  agency  agrees  that  physicians 
should  be  provided  information  on 
potential  adverse  events  from  long-term 
low-dose  aspirin  use.  The  agency 
believes  this  information  should  not  be 
limited  to  potential  adverse  GI  events, 
but  that  professional  labeling  should 
include  complete  prescribing 
information  for  practitionere  licensed  to 
prescribe  drugs.  Therefore,  the  agency 
has  developed  aspirin  professional 
labeUng  containing  the  type  of 
prescribing  information  included  in 
prescription  drug  labeling  in  a  format 
similar  to  that  required  for  prescription 
drugs  under  §§  201.56  and  201.57.  In 
addition,  the  agency  has  consolidated 


all  of  the  professional  uses  of  aspirin 
into  a  single  labeling  format.  The  final 
aspirin  professional  labeling  also 
includes  an  optional  highU^ts  section 
that  siunmarizes  the  professional 
indications  for  aspirin  and  the 
recommended  dosage  and 
administration  for  each  indication.  The 
highlights  section,  if  disseminated,  must 
accompany  the  required  professional 
labeling  as  provided  in  §  343.tiO(a). 
Dissemination  of  the  highlights  section, 
however,  is  not  reouired. 

This  professional  labeling  also 
includes  complete  information  on 
adverse  reactions.  The  labeling  states. 
"Many  adverse  reactions  due  to  aspirin 
ingestion  are  dose-related."  Among  the 
adverse  reactions  listed  are  GI  bleeding, 
ulceration,  and  perforation,  as  requested 
by  the  comment.  Also,  this  labeling 
warns  against  concurrent  use  of  aspirin 
with  other  analgesics  Mrith  similar 
adverse  drug  event  profiles  because  this 
may  result  in  an  increase  in  adverse 
drug  reactions,  and  it  includes  a 
warning  regarding  bleeding  risks 
associated  with  chronic,  heavy  use  of 
alcohol.  (See  the  final  rule  pubUshed 
elsewhere  in  this  issue  of  the  Federal 
Register  entitled  "Over-thfrO>unter 
Drug  Products  Containing  Analgesic/ 
Antipyretic  Active  Ingredients  for 
Internal  Use:  Required  Alcohol 
Warning".) 

The  agency  does  not  believe  that  this 
labeling  will  Interfere  with  a  physician's 
guidance  to  a  patient.  Rather,  both  the 
content  and  the  format  of  the  labeling  is 
expected  to  enhance  appropriate 
choices. 

The  agency  will  address  consumer 
aspirin  labeling  in  the  final  rule  for 
internal  analgesic,  antipyretic,  and 
antirheumatic  drug  products,  which 
will  be  pubUshed  in  a  future  issue  of  the 
Federal  Register. 

8.  One  comment  asked  the  agency  to 
include  an  indication  for  acute  Ml  in 
ore  consumer  drug  labeUng.  The 
comment  stated  that  a  significant 
number  of  people  who  die  of  heart 
attacks  do  so  beyond  the  reach  of 
health-care  providers.  The  comment 
argued  that  by  limiting  the  proposed 
indication  to  professional  labeling,  the 
agency  neglects  consumers  at  risk  for 
heart  attack.  The  comment  said  that  this 
population  needs  to  know  that  a  half  an 
aspirin  can  reduce  their  risk  of 
cardiovascular  morbidity  and  mortaUty. 
The  conunent  also  recommended  a 
warning  stating  that  {tatients  should 
seek  immediate  diagnosis  and  treatment 
by  a  doctor. 

The  issue  of  whether  consumer 
labeling  is  appropriate  for  an  indication 
such  as  acute  MI  is  addressed  generally 
in  section  II.A.  comment  5  of  this 


document.  The  agency  will  address 
consiuner  aspirin  labeling  in  the  final 
rule  for  internal  analgesic,  antipyretic, 
and  antirheumatic  drug  products,  which 
will  be  published  in  a  future  issue  of  the 
Federal  Register. 

9.  One  comment  asked  the  agency  to 
consider  several  proposed  wording 
dianges.  The  conunent  suggested 
changing  the  proposed  sentence  "a  dose 
of  162.5  mg/day,  started  as  soon  as 
possible  after  a  suspected  infarction"  to 
"a  dose  of  162.5  mg/day,  started  as  soon 
as  possible  during'  a  suspected 
in&rction."  The  comment  suggested 
that  the  current  wording  is  misleading 
and  implies  that  treatment  not  be 
initiated  imtil  a  diagnosis  of  infarction 
is  estabUshed. 

The  agency  agrees  that  the  dosing 
information  for  suspected  acute  MI 
should  be  revised  to  emphasize  the 
immediate  use  of  aspirin  for  suspected 
acute  MI.  However,  the  agency  bsUeves 
that  instructions  for  the  initial  dose  of 
aspirin  to  be  administered  "as  soon  as 
an  MI  is  suspected"  better  conveys  the 
need  for  immediate  action  and  has 
included  this  information  in  the 
professional  labeling  for  suspected  acute 
Ml. 

10.  One  comment  recommended  a 
dosage  range  of  162.5  to  325  mg  aspirin 
per  day  for  suspected  acute  MI.  In 
support  of  its  request,  the  comment 
dted  the  results  of  the  ISIS-2  and  ISIS 
pilot  studies.  The  comment  suggested 
that  this  dosage  range  for  suspected 
acute  MI  is  more  consistent  with  agency 
dosing  recommendations  for  other 
professional  labeling  indications  for 
aspirin,  e.g.,  300  to  325  mg  aspirin  for 
the  prevention  of  a  second  heart  attack. 

In  the  preamble  to  the  proposed  rule 
for  the  use  of  aspirin,  bufiiered  aspirin, 
and  aspirin/antacid  combinations  to 
reduce  the  risk  of  vascular  mortality  in 
people  with  suspected  acute  MI  (61  FR 
30002),  the  agency  discussed  the  basis 
for  its  conclusions  on  the  effective  dose 
of  aspirin  for  this  use.  The  results  of  the 
ISIS-2  study  (162.5  mg  aspirin  per  day) 
(Ref.  7)  vtrere  accepted  by  the  agency  as 
the  primary  support  for  the  indication. 
Concerning  the  ISIS  pilot  study  (Ref. 
47),  the  agency  noted  that  a  325  mg 
aspirin  dose  every  other  day  produced: 
(1)  A  nonsignificant  reduction  in 
nonfatal  reinCarction,  (2)  a  significantly 
lower  rate  of  in-hospital  deaths  (all 
causes),  and  (3)  similar  rates  of  post- 
hospital  deaths  (61  FR  30005). 
Therefore,  the  ISIS  pilot  study  does  not 
provide  a  basis  to  support  a  325  mg 
aspirin  dose  for  suspected  acute  MI  and 
this  dose  is  not  included  in  this  final 
rule. 
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m.  Summary  of  Changes 

1.  The  TFM  for  OTC  analgesic, 
antipyretic,  and  antirheumatic  drug 
products  included  an  indication  for  the 
professional  use  of  aspirin,  carbaspirin 
caldiun.  magnesium  salicylate,  or 
sodium  salicylate  for  rheumatologic 
diseases  (53  FR  46204  at  46244).  The 
indication  was  based  on  the 
recommendations  of  the  Panel  made  in 
1977.  No  comments  were  received  in 
response  to  the  TFM  concerning  this 
incUcation.  The  indication  for  the  use  of 
aspirin  in  rheumatologic  diseases  has 
been  updated.  For  completeness,  the 
agency  has  included  full  prescribing 
information  for  the  professional  uses  of 
aspirin,  including  full  information  for 
the  treatment  of  the  signs  and  symptoms 
of  rheumatologic  disease.  However, 
professional  labeling  on  the  use  of  other 
Category  I  salicylates  for  rheumatologic 
diseases  has  not  been  included  and  will 
be  addressed  in  the  final  rule  for  OTC 
internal  analgesic,  antipyretic,  and 
antirheumatic  drug  products  to  be 
published  in  a  future  issue  of  the 
Fadaral  Register. 

2.  To  allow  for  the  codification  of  the 
professional  labeling,  the  agency  is:  (1) 
Finalizing  certain  sections  of  the 
proposed  rule  pertaining  to  scope, 
definitions,  and  testing  procedures  that 
apply  to  both  OTC  and  professional 
labeling:  (2)  adding  definitions  in 
§343.3:  and  (3)  adding  §§343.12.  343.13 
and  343.22  which  include 
cardiovascular  and  rheumatologic  active 
ingredients  and  permitted  combinations 
of  active  ingredients. 

3.  The  heading  for  §  343.90  under 
"Testing  Procediues"  has  been  changed 
from  "Oissolution  testing"  to 
"Dissolution  and  drug  release  testing" 
to  include  the  ciurent  United  States 
Pharmacopeia  (USP)  terminology  for 
testing  delayed-release  products.  The 
agency  has  updated  the  dissolution  tests 
in  §  343.90  frtim  those  contained  in  USP 
XXI.  which  were  in  effect  when  the 
TFM  was  published,  to  those  currently 
in  effect  in  USP  23.  The  dissolution 
testing  procedures  have  been  added  for 
aspirin,  alumina,  and  magnesium  oxide 
tablets  and  aspirin  effervescent  tablets 
for  oral  solution  in  §  343.90(f)  and  (g). 
respectively.  (A  monograph  for  these 
products  were  included  in  the  USP  after 
publication  of  the  TFM.)  Proposed 

§  343.90(f)  for  buffered  aspirin  tablets  is 
now  §  343.90(h). 

4.  The  minimum  dosages  for  the 
vascular  indications  in  this  final  rule  are 
lower  than  those  proposed  in  the  TFM. 
The  agency  is  concerned  about  the 
impact  of  formulation  on  the 
effectiveness  of  the  lower-dose  aspirin. 
Therefore,  this  final  rule  allows 


professional  labeling  only  for  those 
products  that  meet  USP  dissolution  and 
drug  release  standards  in  §  343.90. 

5.  In  the  TFMi  the  agency  proposed 
professional  labeling  indications  for  TIA 
and  rheumatologic  diseases  for  aspirin 
and  buffered  aspirin  drug  products 
identified  in  §  343.10(b),  except  those 
buffiered  with  sodium.  The  TFM  did  not 
include  these  indications  for  aspirin  in 
combination  with  antacids  identified  in 
§  343.20(b)(3).  The  agency  is  expanding 
the  professional  labeling  indications  for 
TIA  and  rheumatologic  diseases  in  this 
final  rule  to  include  aspirin  drug 
products  buffered  with  sodium  and 
aspirin  in  combination  with  antacid. 
The  agency  has  taken  this  action  based 
on:  (1)  The  additional  prescribing 
information  included  in  this  final  rule 
on  the  use  of  sodium-containing 
products  in  patients  who  need  to  restrict 
their  sodium  intake:  (2)  data  that  show 
there  is  no  significant  difference 
between  the  plasma  aspirin  levels 
obtained  with  aspirin,  buffisred  aspirin, 
and  aspirin  in  combination  with 
antadds  (Refe.  48  and  49):  (3)  the  lower 
dosage  of  aspirin  for  TLA:  and  (4)  the 
physician's  routine  practice  of  titrating 
the  dosage  of  aspirin  to  an  effective 
blood  level  for  liieumatologic  diseases. 

6.  Portions  of  the  proposed  rule 
would  have  amended  21  CFR  310.201. 
369.20,  and  369.21.  This  final  rule  is 
one  segment  of  the  proposed  rule  and 
does  not  affect  these  sections.  The  other 
portions  of  the  proposed  rule  will  be 
discussed  in  a  fitture  issue  of  the 
Federal  Register. 
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V.  Analysis  of  Impacts 

An  analysis  of  the  costs  and  benefits 
of  this  regulation  conduded  under 
Executive  Order  12291  was  discussed  in 
the  TFM  for  OTC  internal  analgesic, 
antipyretic,  and  antirheumatic  drug 
products  (53  FR  46204  at  46254).  No 
comments  on  the  economic  impad 
related  to  professional  labeling  for 
aspirin  were  received  in  response  to  the 
agency's  request  for  spedfic  comment 
on  the  economic  impact  of  this 
rulemaking.  Executive  Order  12291  has 
been  superseded  by  Executive  Order 
12866. 

FDA  has  examined  the  impacts  of  the 
final  rule  imder  Executive  Chder  12866. 
the  Regulatory  Flexibility  Ad  (5  U.S.C 
601-612).  and  the  Unfunded  Mandates 
Refbim  Ad  of  1995  (Pub.  L.  104  -4). 
Executive  Order  12866  directs  agendas 
to  assess  all  costs  and  benefits  of 
available  regulatory  alternatives  and. 
when  regulation  is  necessary,  to  select 
regulatory  approaches  that  maximii» 
net  benefits  (induding  potential 
economic,  environmental,  public  health 
and  safety,  and  other  advantages: 
distributive  impacts;  and  equity).  The 
agency  believes  that  this  final  rule  is 
consistent  with  the  regulatory 
philosophy  and  prindples  identified  in 
the  Executive  Order.  In  additicm.  the 


final  rule  is  not  a  significant  regulatory 
action  as  defined  by  the  Executive  Order 
and.  thus,  is  not  subject  to  review  under 
the  Executive  Order.  This  rule  also  does 
not  trigger  the  requirement  for  a  written 
statement  under  section  202(a)  of  the 
Unfunded  Mandates  Reform  Ad 
because  it  does  not  impose  a  mandate 
that  results  in  an  expenditure  of  $100 
million  at  mate  by  State,  local,  and 
tribal  governments  in  the  aggregate,  or 
by  the  private  sector,  in  any  1  year. 
If  a  rule  would  have  a  signincant 
impad  on  a  substantial  number  of  small 
entities,  the  Regulatory  Flexibility  Act 
requires  agendes  to  analyze  regulatory 
options  that  would  minimine  the  impact 
of  the  rule  on  small  entities.  This  finid 
rule  will  impose  dired  one-time  costs 
assodated  with  changing  professional 
labeling  to  refled  current  information. 
In  the  June  13, 1996  (61  FR  30002  at 
30007).  amendment  to  the  TFM.  the 
agency  certified  that  the  rule  would  not 
have  a  significant  economic  impact  on 
a  substantial  niunber  of  small  entities, 
based  on  the  fed  that  few  manufecturers 
of  aspirin  products  appear  to  distribute 
professional  labeling  for  their  products 
and  that  manufedurers  who  do 
distribute  such  professional  labeling 
will  have  1  year  after  publication  of  this 
final  rule  to  implement  this  relabeling. 
The  economic  impact  of  this  final  rule 
on  manufedurers  appears  to  be 
minimal.  The  agency  did  not  receive 
any  cmnments  challenging  the  basis  for 
its  initial  proposed  certification. 
Accordingly,  the  agency  certifies  that 
the  final  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Therefore, 
under  the  Regulatory  Flexibility  Ad.  no 
further  analysis  is  required. 

VI.  Paperwork  Redaction  Ad  of  1995 

FDA  condudes  that  the  labeling 
requirements  in  this  final  rule  are  not 
subjed  to  review  by  the  Office  of 
Management  and  Budget  because  they 
do  not  constitute  a  "collection  of 
infcHTnation"  under  the  Paperwork 
Reducticm  Ad  of  1995  (44  U.S.C  3501 
et  seq.).  Rather,  the  l^ieling  statements 
are  a  "public  diadosuie  of  information 
originally  supplied  by  the  Federal 
Government  to  the  redpient  for  the 
purpose  of  disdosuie  to  the  public"  (5 
CFR  1320.3(cX2)). 

Vn.  EaviroooMBtal  Impact 

The  agency  has  determined  under  21 
CFR  2S.24(cj(6)  that  this  action  is  of  a 
type  that  does  not  individually  or 
cumulatively  have  a  significant  eCfed  on 
the  htmian  environment.  Therefore, 
neithw  an  environmental  assessment 
nor  an  environmental  impad  statement 
is  required. 
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List  orStti^acts  in  21  CFR  Part  343 

Labeling,  Over-the-counter  drugs. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  u:ider 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs,  21  CFR  Chapter  1  is 
amended  as  follows: 

1.  Part  343  is  added  to  read  as  follows: 

PART  343— MTERNAL  ANALGESIC. 
ANTIPYRETIC.  AND  ANTIRHEUMATIC 
DRUG  PR00UCT8  FOR  OVER-THE- 
COUNTER  HUMAN  USE 

Subpart  A— QeiMrai  Provlaions 


343.1 
343.3 


Scope. 
Definitiooa. 


Subpart  B— Active  Ingredient* 

343.10  IReMfvadl 

343. 1 2  CaidiovascuUr  Ktive  ingredients. 

343.13  RlMumatologic  active  ingredients. 
343.20  (Reserved) 

343.22        Permitted  combinations  of  active 
ingredients  for  cardiovascular- 
rhetunatologic  use. 

Subpart  C-Labeling 

343.50  [Reservedl 
343.60  JReservedl 
343.80       Professional  labeling. 

Subpart  D— Teating  Procadurea 

343.90        DissoluUon  and  drug  release 
testing. 
Antbority:  21  U.S.C  321,  351.  352.  353, 
355.  360.  371. 

Subpart  A— QeiMral  Provieiona 
1343.1    Scope. 

(a)  An  over-the-coimter  analgesic- 
antipyretic  drug  product  in  a  form 
suitable  for  oral  administration  is 
generally  recognized  as  safe  and 
effective  and  is  not  misbranded  if  it 
meets  each  of  the  conditions  in  this  part 
in  addition  to  each  of  the  general 
conditions  established  in  §  330.1  of  this 
chapter. 

(b)  References  in  this  part  to 
regulatory  sections  of  the  Code  of 
Federal  Regiilations  are  to  chapter  1  of 
title  21  unless  otherwise  noted. 


Subpart  B— Active  Ingredlenta 

1343.10    [Raeerwetf] 

1343.12    CerdloveaculefacMve 


1343.3 

As  used  in  this  part: 

Analgesic-antipyretic  drug.  An  agent 
used  to  alleviate  pain  and  to  reduce 
fever. 

Cardiovascular  drug.  An  agent  used  to 
prevent  ischemic  events. 

Rheumatologic  drug.  An  agent  used 
for  the  treatment  of  rheiunatologic 
disorders. 


(a)  Aspirin. 

(b)  Buffered  aspirin.  Aspirin 
identified  in  paragraph  (a)  of  this 
section  may  be  buffsied  with  any 
antacid  in^edient(s)  identified  in 

§  331.11  of  this  chapter  provided  that 
the  finished  product  contains  at  least 
1.9  milliequivalents  of  acid-neutralizing 
capacity  per  325  milligrams  of  aspirin  as 
measured  by  the  procedure  provided  in 
the  United  States  Pharmacopeia  23/ 
National  Formulary  18. 

f343.13    Rheumelologicacave 


(a)  Aspirin. 

(b)  Buffisred  aspirin.  Aspirin 
identified  in  paragraph  (a)  of  this 
section  may  be  biifiered  with  any 
antacid  in^edient(s)  identified  in 

§  331.11  of  this  chapter  provided  that 
the  finished  product  contains  at  least 
1.9  milliequivalents  of  acid-neutralizing 
capacity  per  325  milligrams  of  aspirin  as 
measured  by  the  procedure  provided  in 
the  United  States  Pharmacopeia  23/ 
National  Formulary  18. 

1343.20    (Reeerveiq 

1343.22    Permmedcombinelloneoreeave 

MQieQiente  toe  < 


Combinations  containing  aspirin  must 
meet  the  standards  of  an  acceptable 
dissolution  test,  as  set  forth  in  §  343.90. 
The  following  combinations  are 
permitted:  Aspirin  identified  in 
§§  343.12  and  343.13  may  be  combined 
with  any  antacid  ingredient  identified 
in  §  331.11  of  this  chapter  or  any 
combination  of  antacids  permitted  in 
accordance  v«rith  §331. 10(a)  of  this 
chapter  provided  that  the  finished 
product  meets  the  requirements  of 
S  331.10  of  this  chapter  and  is  marketed 
in  a  form  intended  for  ingestion  as  a 
solution. 

Subpart  C— Labeling 

1343.50    [Reeervedl 

1343.00   [Reeervetq 


The  labeling  of  an  over-the-counter 
drug  product  written  for  health 
prorawionals  (but  not  for  the  general 
public)  shall  consist  of  the  following: 

(a)  For  products  containing  aspirin 
identified  in  §§343.12  and  343.13  or 
permitted  combinations  identified  in 
§343.22.  (These  products  must  meet 
United  States  Pharmacopeia  (USP) 


standards  for  dissolution  or  drug  release 
in  §  343.90.) 

(1)  The  labeling  contains  the 
foUowing  prescribing  information  under 
the  head^  "Comprehensive 
Prescribing  Information"  and  the 
subheadings  "Description."  "Clinical 
Pharmacology,"  "Clinical  Studies," 
"Animal  Toxicology,"  "Indications  and 
Usage,"  "Contraindications," 
"Warnings,"  "Precautions."  "Adverse 
Reactions,"  "Drug  Abuse  and 
Dependenpe,"  "Overdosage,"  "Dosage 
and  Administration."  and  "How 
Supplied"  in  the  exact  language  and  the 
exact  order  provided  as  follows: 

COMPREHENSIVE  PRESCRIBING 
INFORMATION 

DESCRIPnON 

[Intert  the  proprietary  name  and  the 
established  name  (if  any)  of  the  drug,  type  of 
dosage  fonn  (followed  by  the  phrase  "for  oral 
administration"),  the  established  name(s) 
and  quantity  of  the  active  ingredientfs)  per 
dotage  unit,  the  total  sodium  content  in 
milligrams  per  dotage  unit  if  the  sodium 
content  of  a  single  recommended  dose  is  5 
milligrams  or  more,  the  established  name(t) 
(in  a^habetical  order)  of  any  inactive 
ingredient(s)  which  may  cause  an  allergic 
hypersensitivity  reaction,  the 
pharmacological  or  therapeutic  class  of  the 
drug,  and  the  chemical  name(s)  and 
structural  formula(s)  of  the  drug.)  Arairin  is 
an  odorless  white,  needle-like  crystalline  or 
powdery  substance.  When  exposed  to 
moisture,  aspirin  hydrolyzes  into  salicylic 
and  acetic  acids,  and  gives  off  a  vinegary- 
odor.  It  is  highly  lipid  soluble  and  slightly 
soluble  in  water. 

CLINICAL  PHARMAONjOGY 

Mechanism  of  Action:  Aspirin  is  a  mora 
potent  inhibitor  of  both  prostaglandin 
synthesis  and  platelet  aggregation  than  other 
salicylic  acid  derivatives.  The  differences  in 
activity  between  aspirin  and  salicylic  acid 
are  thought  to  be  due  to  the  acetyl  group  on 
the  aspirin  molecule.  This  acetyl  group  is 
responsible  for  the  inectivation  of  cyclo- 
oxygenase  via  acetylation. 

PHARMACOKINEnCS 

Absorption:  In  general,  immediate  release 
aspirin  is  well  and  completely  abaorbed  from 
the  gastrointesUnal  (GI)  tract.  Following 
absorption,  aspirin  is  hydrolyzed  to  salicylic 
acid  with  peak  plasma  levels  of  salicylic  acid 
occurring  urithin  1-2  hours  of  dosing  (see 
PhafpaceUiialke— Metobo/ism).  The  rate  of 
absorption  from  the  GI  tract  is  dependent 
upon  the  dosage  form,  the  presence  or 
absence  of  food,  gastric  pH  (the  presence  or 
abaence  of  GI  antacids  or  buffering  agents), 
and  other  physiologic  fectors.  Enteric  coated 
aspirin  products  are  erratically  absorbed  from 
the  GI  tract 

Distribution:  Salicylic  acid  is  widely 
distributed  to  all  tissues  and  fluids  in  the 
body  including  the  central  nervous  system 
(CNS).  breast  milk,  and  fetal  tissues.  The 
highest  concentrations  are  found  in  the 
plasma,  liver,  renal  cortex,  heart,  and  lungs. 
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The  protein  binding  of  salicylate  is 
concentration-dependent,  i.e..  non-linear.  At 
low  concentrations  (<  100  micrognuns/ 
milliliter  (iig/mL)).  approximately  90  percent 
of  plasma  salicylate  is  botmd  to  albumin 
while  at  higher  concentrations  (>  400  Mg/mL), 
only  about  75  percent  is  bound.  The  early 
signs  of  salicyUc  overdose  (salicylism), 
including  tiimitus  (ringing  in  the  ears),  occur 
at  plasma  concentratioiu  approximating  200 
(ig/mL.  Severe  toxic  effects  are  associated 
with  levels  >  400  |ig/mL.  (See  Advene 
Eeacti— i  and  OvenJeeaga.) 

ASetabtdism:  Aspirin  is  rapidly  h]rairolyzad 
in  the  plasma  to  salicylic  acid  such  that 
plasma  levels  of  aspirin  are  essentially 
undetectable  1-2  hours  after  dosing.  Salicylic 
acid  is  primarily  conjugated  in  tlie  liver  to 
form  salicyluric  acid«  a  phenolic  glucuronide, 
an  acyl  glucuronide,  and  a  numbm  of  minor 
metabolites.  Salicylic  acid  has  a  plasma  half- 
life  of  approximately  6  hours.  Salicylate 
metabolism  is  saturable  and  total  body 
clearance  decreases  at  higgler  serum 
concentrations  due  to  the  limited  ability  of 
the  liver  to  ficnm  Ixith  saUcyluric  acid  and 
phenolic  glucuronide.  Following  toxic  doses 
(10-20  grams  (g)),  tlw  plasma  half-life  may  be 
increased  to  over  20  hours. 

Elimination:  The  elimination  of  salicylic 
acid  follows  zero  order  pharmaooldnetics; 
(Le.,  the  rate  of  drug  elimination  is  constant 
in  relation  to  plasma  concentration).  Renal 
excretion  of  unchangad  drug  depends  upon 
urine  pH.  As  urinary  pH  rises  above  6.5,  the 
renal  cleeranoe  of  &«e  salicylate  increases 
from  <  5  percent  to  >  80  percent 
Alkalinization  of  tlie  urine  is  a  Iwy  concept 
in  tlie  managament  of  aalicylate  overdoae. 
(See  OesrJasagw )  FoUowing  therapeutic 
doees.  approximataly  10  percent  is  found 
excreted  in  the  urine  as  salicylic  acid.  75 
percent  as  salicyluric  add,  as  the  phenolic 
and  acyl  glucuronides.  respectively. 

Miarmacodynamics:  Aspirin  affects 
platelet  aggregation  by  irreversibly  inhibiting 
prostaglandin  cyclo-oxygenase.  This  effisct 
lasts  ior  the  life  of  the  platelet  and  prevents 
the  formation  of  the  platelet  aggregating 
fector  thromboxane  A2.  Non-ecetylated 
salicylates  do  not  inhibit  this  enzyme  and 
have  no  effisct  on  platelet  aggragatixML  At 
somewhat  higher  doses,  aspirin  reversibly 
inhibits  the  formation  of  prostaglandin  Ij 
(prostacyclin) ,  which  is  an  arterial 
vasodilator  and  inhibits  platelet  aggregation. 

At  higher  doaes  aspirin  is  an  effsctive  anti- 
inflammatory agent,  partially  due  to 
inhibition  of  inflammatory  mediators  via 
cyclo-oxygenase  inhibitton  in  peripheral 
tissues.  In  vitro  studies  suggest  that  other 
mediators  of  inflammation  may  also  be 
supprasaed  by  aspirin  administration, 
although  the  precise  mechanism  of  action  has 
not  been  elucidated.  It  is  this  non-specific 
suppression  of  cyclo-oxygenase  activity  in 
poipheral  tissues  folknving  large  doses  that 
leads  to  its  primary  side  effect  of  gastric 
irritation.  (See  Advane  Raacttoas.) 


CLINICAL  STUIMES 

Ischemic  Stroke  and  Transient  Ischemic 
Attack  (TIA):  In  clinical  trials  of  subjects 
with  TIA's  due  to  fibrin  platelet  emboli  or 
ischemic  stroke,  aspirin  has  been  shown  to 
significantly  reduce  the  risk  of  the  combined 


endpoint  of  stroke  or  death  and  the  combined 
endpoint  of  TIA,  stroke,  or  death  by  about 
13-18  percent 

Suspected  Acute  Myocardial  Infarction 
(MI):  in  a  large,  multi-center  study  of  aspirin, 
streptokinase,  and  the  combination  of  aspirin 
and  streptokinase  in  17,187  patients  with 
suspected  acute  MI.  aspirin  treatment 
produced  a  23-percent  reduction  in  the  risk 
of  vascular  mortality.  Aspirin  was  also 
shown  to  have  an  additional  benefit  in 
patients  given  a  thrombolytic  agent 

Prevention  of  Recurrent  MI  and  UnstaUe 
Angina  Pectoris:  These  indications  are 
supported  by  the  results  of  six  large, 
randomized,  multi-center,  placebo-controlled 
trials  of  predominantly  male  po*t-MI  subjects 
and  one  randomized  placeboHcontrolled 
study  of  men  with  unstable  angina  pectoris. 
Aspirin  therapy  in  MI  subjects  was 
associated  with  a  significant  reduction  (about 
20  percent)  in  the  risk  of  the  combined 
endpoint  of  subsequent  death  and/or  nonfetal 
reinbrction  in  these  patients.  In  aspirin- 
treated  unstable  angina  patients  the  event 
rate  wras  reduced  to  5  percent  from  the  10 
percent  rate  in  the  placebo  group. 

Chronic  Stable  Angina  Pectoris:  In  a 
randomized,  multi-center,  double-blind  trial 
designed  to  assess  the  role  of  aspirin  for 
prevention  of  MI  in  patients  with  chronic 
stable  angina  pectoris,  aspirin  significantly 
reduced  the  primary  OHubined  Midpoint  of 
nonfetal  MI,  fetal  MI,  and  sudden  death  by 
34  percent  The  secondary  endpoint  Cor 
vascular  events  (first  occurrence  of  MI, 
stroke,  or  vaacular  death)  was  also 
significantly  reduced  (32  percent). 

Revascularixatimi  Procedures:  Most 
patients  who  undergo  coronary  artery 
revascularization  procedures  have  alraady 
had  symptomatic  coronary  artery  disease  for 
which  aspirin  is  indicated.  Similarly, 
patients  with  lesions  of  the  carotid 
bifurcation  sufficient  to  require  carotid 
endaiterectomy  are  likely  to  have  had  a 
precedent  event  Aspirin  is  recommended  for 
patients  who  undergo  revascularization 
procedures  if  there  is  a  preexisting  condition 
for  which  aspirin  is  already  indicated. 

Rheumatologic  Diseases:  In  clinical  studies 
in  patients  with  rlieumatoid  arthritis, 
juvenile  rfaeumattrid  arthritis,  ankylosing 
spondylitis  and  oetaoarthritis.  aspirin  has 
been  ^own  to  be  effective  in  controlling 
various  indices  of  clinical  diseass  activity. 

ANIMAL  TOXKXXjOGT 

The  acute  oral  SO  percent  lethal  doae  in 
rats  is  about  1.5  g/Ulogram  (kg)  and  in  mice 
1.1  g/kg.  Renal  papillary  necrosis  and 
decreased  urinary  concentrating  ability  occur 
in  rodents  chronically  administered  high 
doaes.  Dose-dependent  gastric  mucosal  injury 
occurs  in  rats  and  humans.  Mammals  may 
develop  aspirin  toxicosis  associated  with  GI 
symptoms,  drculatoiy  efiiacts,  and  central 
nervous  system  depression.  (See 
Ovardosage.) 

INIMCATHmS  AND  USAGE 

Vascular  Indications  (Ischemic  Stroke. 
TIA.  Acute  MI.  Prevention  of  Recurrent  io. 
Unstable  Angina  Pectoris,  and  Chronic 
Stable  Angina  Pectoris):  Aspirin  is  indicated 
to:  (1)  Reduce  the  combined  risk  of  death  and 


nonfetal  stroke  in  fMtients  who  have  had 
ischemic  stroke  or  transient  ischemia  of  the 
brain  due  to  fibrin  platelet  emboli.  (2)  reduce 
the  risk  of  vascular  mortality  in  patients  with 
a  suspected  acute  MI,  (3)  reduce  the 
combined  risk  of  death  and  nonfetal  MI  in 
patients  with  a  previous  MI  or  unstable 
angina  pectoris,  and  (4)  reduce  the  combined 
risk  of  MI  and  sudden  death  in  petients  with 
chronic  stable  angina  pectoris. 

Aevoscu/o/ization  Procedures  (Coronary 
Artery  Bypass  Graft  (CABG),  Percutaneous 
TYansluminal  Cortmary  Angioplasty  (PTCA), 
and  Carotid  Endarterectomy):  Aspirin  is 
indicated  in  petients  who  have  undergone 
revascularization  [nocedures  (i.e.,  CABG. 
PTCA.  or  carotid  endarterectomy)  when  there 
is  a  preexisting  condition  far  which  aspirin 
is  already  indicated. 

Rheumatologic  Disease  Indicatktrts 
(Rheumatoid  Arthritis,  /uvenile  Rheumatoid 
Arthritis.  Sptmdyloarthropathies, 
Osteoarthritis,  and  the  Arthritis  and  Pleurisy 
of  Systemic  Lupus  Erythematosus  (SLE)): 
Aspirin  is  indicated  for  the  relief  of  the  signs 
and  symptoms  of  rlieumatoid  arthritis, 
juvenile  rlieumatoid  arthritis,  osteoarthritis, 
spondykwrthropethies.  and  arthritis  and 
pleurisy  assoriated  with  SLE. 

C0NTRAINIMCAT10NS 

Allergy:  Aspirin  is  oootraindicatad  in 
patients  with  known  allergy  to  nonsteroidal 
anti-inflammatory  drug  products  and  in 
patients  with  the  syndrome  of  asthma, 
rhinitis,  and  nasal  polyps.  Aspirin  may  cause 
severe  urticaria,  angioadama,  or 
li»«»«^  l^niresin  (asduna). 


Reye's  Syndrome:  Aspirin  should  not  be 
used  in  children  or  teeoagars  for  viral 
infections,  with  or  without  fsver,  because  of 
tlie  risk  of  Raye's  syndrome  writh 
concomitant  use  of  eqiirin  in  certain  viral 


WARNINGS 

Alcohol  Warning:  Patiaots  who  consume 
thrae  or  more  alcoholic  drinks  every  day 
should  be  counseled  about  the  bleeding  risks 
involved  with  dirooic,  heevy  alcohol  use 
while  taking  aspiriiL 

Coqguiation  A^monno/ities.-  Even  low 
doaes  of  aspirin  can  inhibit  platelet  feinction 
feeding  to  en  incraase  in  bleeding  time.  This 
can  adversely  affect  patients  with  inherited 
(hemophiUa)  or  acquired  (Uver  disease  or 
vitamin  K  deficiency)  bleeding  diaorders. 

a  Side  Effects:  GI  side  efiiscts  include 
stomarh  pain.  hear^Mim.  nausea,  vomiting, 
and  poss  (3  bleeding.  Although  minor  upper 
Q  symptoms,  such  as  dyspepsia,  are 
common  and  can  occur  anytime  during 
therapy,  physicians  should  remain  alert  for 
signs  <rf  ulceration  and  bleeding,  even  in  the 
abaence  of  previous  Q  symptoms.  Physicians 
should  inform  patients  about  the  signs  and 
symptoms  of  GI  side  effects  and  what  steps 
to  tain  if  they  occur. 

PepfHc  Ulcer  Disease:  PatienU  with  a 
history  of  active  peptic  ulcer  diseass  should 
avoid  using  aspirin,  which  can  causa  gastric 
mucosal  irritation  and  bleeding. 
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PRECAUTKWffi 

General 

Renal  Failure:  Avoid  aspirin  in  patients 
with  severe  renal  failure  (glomerular 
filtration  rate  less  than  10  nil>/minute). 

Hepatic  Insufficiency:  Avoid  aspirin  in 
patients  with  severe  hepatic  insuflTiciency. 

Sodium  Restricted  Diets:  Patients  with 
sodium-retaining  states,  such  as  congestive 
heart  failure  or  renal  failure,  should  avoid 
sodium-containing  buffered  aspirin 
preparations  because  of  their  high  sodium 
content. 

Laboratory  Tests:  Aspirin  has  been 
associated  with  elevated  heptatic  enzymes, 
blood  urea  nitrogen  and  serum  creatinine, 
hyperkalemia,  proteinuria,  and  prolonged 
bleeding  time. 
Drug  Interactions 

Angiotensin  Converting  Enzyme  (ACE) 
Inhibitors:  The  hyponatremic  and 
hypotensive  effects  of  ACE  inhibitors  may  be 
diminished  by  the  concomitant 
administration  of  aspirin  due  to  its  indirect 
effect  on  the  renin-angiotensin  conversion 
pathway. 

Acetazolamide:  Concurrent  use  of  aspirin 
and  acetazolamide  can  lead  to  high  serum 
concentrations  of  acetazolamide  (and 
toxicity)  due  to  competition  at  the  renal 
tubule  for  secretion. 

Anticoagulant  Therapy  (Heparin  and 
Warfarin):  Patients  on  anticoagulation 
therapy  are  at  increased  risk  for  bleeding 
because  of  drug-drug  interactions  and  the 
effect  on  platelets.  Aspirin  can  displace 
warfiarin  from  protein  binding  sites,  leading 
to  prolongation  of  both  the  prothrombin  time 
and  the  bleeding  time.  Aspirin  can  increase 
the  anticoagulant  activity  of  heparin, 
increasing  bleeding  risk. 

Anticonvulsants:  Salicylate  can  displace 
protein-bound  phenytoin  and  valproic  acid, 
leading  to  a  decrease  in  the  total 
concentration  of  phenytoin  and  an  increase 
in  serum  valproic  acid  levels. 

Beta  Blockers:  The  hypotensive  effects  of 
beta  blockers  may  be  diminished  by  the 
concomitant  administration  of  aspirin  due  to 
inhibition  of  renal  prostaglandins,  leading  to 
decreased  renal  blood  flow,  and  salt  and 
fluid  retention. 

Diuretics:  The  effectiveness  of  diuretics  in 
patients  with  underlying  renal  or 
cardiovascular  disease  may  be  diminished  by 
the  concomitant  administration  of  aspirin 
due  to  inhibition  of  renal  prostaglandins, 
leading  to  decreased  renal  blood  flow  and 
salt  and  fluid  retention. 

Methotrexate:  Salicylate  can  inhibit  renal 
clearance  of  methotrexate,  leading  to  bone 
marrow  toxicity,  especially  in  the  elderly  or 
renal  impaired. 

Nonsteroidal  Anti-inflammatory  Drugs 
(NSAID's):  The  concurrent  use  of  aspirin 
with  other  NSAID's  should  be  avoided 
because  this  may  increase  bleeding  or  lead  to 
decreased  renal  function. 

Oral  Hypoglycemics:  Moderate  doaes  of 
aspirin  may  increase  the  effectiveness  of  oral 
hypoglycemic  drugs,  leading  to 
hyiMglycemia. 

Uiiconiric  Agents  (Probenecid  and 
Sulfinpyrazone):  Salicylates  antagonize  the 
uriooauric  action  of  uricosuric  agents. 


Carcinogenesis,  Mutagenesis,  Impairment 
of  Fertility:  Administration  of  aspirin  for  68 
weeks  at  0.5  percent  in  the  feed  of  rats  was 
not  carcinogenic.  In  the  Anoes  Salmonella 
assay,  aspirin  was  not  mutagenic;  however, 
aspirin  did  induce  chromosome  aberrations 
in  cultured  human  flbroblasts.  Aspirin 
inhibits  ovulation  in  rats.  (See  Pregnarxy.] 

Pregnancy:  Pregnant  women  should  only 
take  aspirin  if  clearly  needed.  Because  of  the 
known  effects  of  NSAID's  on  the  fetal 
cardiovascular  system  (closure  of  the  ductus 
arteriosus),  use  during  the  third  trimester  of 
pregnancy  should  be  avoided.  Salicylate 
products  have  also  been  associated  with 
alterations  in  maternal  and  neonatal 
hemostasis  mechanisms,  decreased  birth 
weight,  and  with  perinatal  mortality. 

Labor  and  Delivery:  Aspirin  should  be 
avoided  1  week  prior  to  and  during  labor  and 
delivery  because  it  can  result  in  excessive 
blood  loss  at  delivery.  Prolonged  gestation 
and  prolonged  labor  due  to  prostaglandin 
inhibition  have  been  reported. 

Nursing  Mothers:  Nuning  mothen  should 
avoid  using  aspirin  because  salicylate  is 
excreted  in  breast  milk.  Use  of  high  doses 
may  lead  to  rashes,  platelet  abnormalities, 
and  bleeding  in  nursing  infants. 

Pediatric  Use:  Pediatric  dosing 
reconunendations  for  juvenile  rheumatoid 
arthritis  are  based  on  well-controlled  clinical 
studies.  An  initial  dose  of  90-130  mg/kg/day 
in  divided  doses,  %vith  an  increase  as  needed 
for  anti-inflammatory  eflicacy  (target  plasma 
salicylate  levels  of  150-300  |Ig/mL)  are 
effective.  At  high  doses  (i.e.,  plasma  levels  of 
greater  than  200  mg/mL),  the  incidence  of 
toxicity  increases. 

ADVERSE  REACTIONS 

Many  adverse  reactions  due  to  aspirin 
ingestion  are  dose-related.  The  following  is  a 
list  of  adverse  reactions  that  have  been 
reported  in  the  literature.  (See  Waminga.) 

Body  as  a  Whole:  Fever,  hypothermia, 
thirat. 

Cardiovascular:  Dysrhythmias, 
hypotension,  tachycardia. 

Central  Nervous  System:  Agitation, 
cerebral  edema,  coma,  confusion,  dizziness, 
headache,  subdural  or  intracranial 
hemorrhage,  lethain,  seizures. 

Fluid  and  Etectrolyte:  Dehydration, 
hyperkalemia,  metabolic  acidosis,  respiratory 
alkalosis. 

Gastrointestinal:  Dyspepsia.  GI  bleeding, 
ulceration  and  perforation,  nausea,  vomiting, 
transient  elevations  of  hepatic  enzymes, 
hepatitis,  Reye's  Syndrome,  pancreatitis. 

Hematologic:  Prolongation  of  the 
prothrombin  time,  disseminated 
intravascular  coagulation,  coagulopathy, 
thrombocytopenia. 

Hypersensitivity:  Acute  anaphylaxis, 
angioedema.  asthma,  bronchospasm. 
laryngeal  edema,  urticaria. 

Musculoskeletal:  Rhabdomyolysis. 

Metabolism:  Hypoglycemia  (in  children), 
hyperglycemia. 

Reproductive:  Prolonged  pregnancy  and 
labor,  stillbirths,  lower  birth  weight  infants, 
antepartum  and  postpartum  bleeding. 

Respiratory:  Hyperpnea,  pulmonary 
edema,  tachypnea. 

Special  Senses:  Hearing  loss,  tinnitus. 
PatienU  with  high  frequency  hearing  loss 


may  have  difficulty  perceiving  tinnitus.  In 
these  patients,  tinnitus  cannot  be  used  as  a 
clinical  indicator  of  salicylism. 

Urogenital:  Interstitial  nephritis,  papillary 
necrosis,  proteinuria,  renal  insufTiciency  and 
failure. 

DRUG  ABUSE  AND  DEPENDENCE 

Aspirin  is  non-narcotic  There  is  no  known 
potential  for  addiction  associated  with  the 
use  of  aspirin. 

OVERDOSAGE 

Salicylate  toxicity  may  result  from  acute 
ingestion  (overdose)  or  chronic  intoxication. 
The  early  signs  of  salicylic  overdose 
(salicylism),  including  tinnitus  (ringing  in 
the  ean),  occur  at  plasma  concentrations 
approaching  200  Mg/mL.  Plasma 
concentrations  of  aspirin  above  300  (ig/mL 
are  clearly  toxic.  Severe  toxic  effects  are 
associated  with  levels  above  400  Mg/mL.  (See 
CUt*'*'^!  Phanaaoology.)  A  single  lethal  dose 
of  aspirin  in  adults  is  not  known  with 
certainty  but  death  may  be  expected  at  30  g. 
For  real  or  suspected  overdoae,  a  Poison 
Control  Center  should  be  contacted 
immediately.  Careful  medical  management  is 
essential. 

Signs  and  Symptoms:  In  acute  overdose, 
severe  acid-baise  and  electrolyte  disturbances 
may  occur  and  are  complicated  by 
hyperthermia  and  dehydration.  Respiratory 
alkalosis  occun  early  while  hyperventilation 
is  present,  but  is  quickly  followed  by 
metabolic  acidosis. 

Treatment:  Treatment  consists  primarily  of 
supporting  vital  functions,  increasing 
salicylate  elimination,  and  correcting  the 
acid-base  disturbance.  Gastric  emptying  and/ 
or  lavage  is  recommended  as  soon  as  possible 
after  ingestion,  even  if  the  patient  has 
vomited  spontaneously.  After  lavage  and/or 
emesis,  administration  of  activated  charcoal, 
as  a  slurry,  is  beneficial,  if  less  than  3  hours 
have  passed  since  ingestion.  Charcoal 
adsorption  should  not  be  employed  prior  to 
emesis  and  lavage. 

Severity  of  aspirin  intoxication  is 
determined  by  measuring  the  blood  salicylate 
level.  Acid-base  status  should  be  closely 
followed  with  serial  blood  gas  and  serum  pH 
measurements.  Fluid  and  electrolyte  balance 
should  also  be  maintained. 

In  severe  cases,  h)rpeithermia  and 
hypovolemia  are  the  major  immediate  threats 
to  lifs.  Children  should  be  sponged  with 
tepid  water.  Replacement  fluid  should  be 
administered  intravenously  and  augmented 
with  correction  of  acidosis.  Plasma 
electrolytes  and  pH  should  be  monitored  to 
promote  alkaline  diuresis  of  salicylate  if 
renal  function  is  normal.  Infusion  of  glucose 
may  be  required  to  control  hypoglycemia. 

Hemodialysis  and  peritoneal  dialysis  can 
be  performed  to  reduce  the  body  drug 
content.  In  patients  with  renal  insufRciency 
or  in  cases  of  life-threatening  intoxication, 
dialysis  is  usually  required.  Exchange 
transfusion  may  be  indicated  in  iilfutts  and 
young  children. 

DOSAGE  AND  ADMINISTRATION 

Each  dose  of  aspirin  should  be  taken  with 
a  fiill  glass  of  water  unless  patient  is  fluid 
restricted.  Anti-inflammatoiy  and  analgesic 
dosages  should  be  individualized.  When 
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aspirin  is  used  in  high  doses,  the 
development  of  tinnitus  may  be  used  as  a 
clinical  sign  of  elevated  plasma  salicylate 
levels  except  in  patients  with  high  frequency 
hearing  loss. 

Ischemic  Stroke  and  TIA:  50-325  mg  once 
a  day.  Continue  therapy  indeflnitely. 

Suspected  Acute  MI:  The  initial  dose  of 
160-162.5  mg  is  administered  as  soon  as  an 
MI  is  suspected.  The  maintenance  dose  of 
160-162.5  mg  a  day  is  continued  for  30  days 
post-inferction.  After  30  days,  consider 
further  therapy  based  on  dosage  and 
administration  for  prevention  of  recurrent 
MI. 

Prevention  of  Recurrent  MI:  75-325  mg 
once  a  day.  Continue  therapy  indeflnitely. 

Unstable  Angina  Pectoris:  75-325  mg  once 
a  day.  Continue  therapy  indeflnitely. 

Chronic  Stable  Angiiui  Pectoris:  75-325  mg 
once  a  day.  Continue  therapy  indeflnitely. 

CABG:  325  mg  daily  starting  6  hours  post- 
procedure. Continue  therapy  for  1  year  post- 
procedure. 

PTCA:  The  initial  dose  of  325  mg  should 
be  given  2  hours  pre-surgery.  Maintenance 
dose  is  160-325  mg  daily.  Continue  therapy 
indefinitely. 


Carotid  Endarterectomy:  Doses  of  80  mg 
once  daily  to  650  mg  twice  daily,  started 
presurgery,  are  recommended.  Continue 
therapy  indefinitely. 

Rheumatoid  Arthritis:  The  initial  dose  is  3 
g  a  day  in  divided  doses.  Increase  as  needed 
for  anti-inflammatory  efficacy  with  target 
plasma  salicylate  levels  of  150-300  Mg/mL. 
At  high  doses  (i.e.,  plasma  levels  of  greater 
than  200  mg/mL),  the  incidence  of  toxicity 
increases. 

Juvenile  Rheumatoid  Arthritis:  Initial  dose 
is  90-130  mg/kg/day  in  divided  doses. 
Increase  as  needed  for  anti-inflammatory 
efficacy  with  target  plasma  salicylate  levels 
of  150-300  Mg/mL.  At  high  doses  (i.e.,  plasma 
levels  of  greater  than  200  mg/mL),  the 
incidence  of  toxicity  increases. 

Spondyloarthropathies:  Up  to  4  g  per  day 
in  divided  doses. 

Osteoarthritis:  Up  to  3  g  per  day  in  divided 
doses. 

Arthritis  and  Pleurisy  ofSLE:  The  initial 
dose  is  3  g  a  day  in  divided  doses.  Increase 
as  needed  for  anti-inflanunatory  efficacy  with 
target  plasma  salicylate  levels  of  150-300  Mg/ 
mL.  At  high  doses  (i.e.,  plasma  levels  of 


greater  than  200  mg/mL),  the  incidence  of 
toxicity  increases. 

HOW  SUPPLIED 

(Insert  specific  information  regarding, 
strength  of  dosage  form,  units  in  which  the 
dosage  form  is  generally  available,  and 
information  to  facilitate  identification  of  the 
dosage  form  as  required  under  §  201.57(kMl), 
lk)(2f,  and  (k)(3).)  Store  in  a  tight  container 
at  25  *C  (77  "F):  excursions  permitted  to  15- 
30  "C  (59-86  '¥]. 

REV:  (insert  date  of  publication  in  the 
Federal  Register.) 

(2)  In  addition  to,  and  inunediately 
preceding,  the  labeling  required  under 
paragraph  (a)(1)  of  this  section,  the 
professional  labeling  may  contain  the 
following  highUghts  of  prescribing 
information  in  the  exact  language  and 
exact  format  provided,  but  only  when 
accompanied  by  the  comprehensive 
prescribing  information  required  in 
paragraph  (a)(1)  of  this  section. 

■auNQ  ooof  4ia»«i-F 
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(b)  [Reserved] 
Subpart  D— Testing  Procedures 
1343.90    Diseoliitlon  and  drug 


(a)  [Reserved] 

(b)  Aspirin  capsules.  Aspirin  capsules 
must  meet  tbe  dissolution  standaid  for 
aspirin  capsules  as  contained  in  tbe 
United  States  Phaimacopeia  (USP)  23  at 
page  132. 

(c)  Aspirin  delayed-release  capsules 
and  aspirin  delayed-release  tablets. 
Aspirin  delayed-release  capsules  and 
aspirin  delayed-release  tablets  must 
meet  tbe  drug  release  standard  for 
aspirin  delayed-release  capsules  and 
aspirin  delayed-release  tablets  as 
contained  in  USP  23  at  pages  133  and 
136  respectively. 

(d)  Aspirin  tablets.  Aspirin  tablets 
must  meet  tbe  dissolution  standard  for 
aspirin  tablets  as  contained  in  USP  23 
at  page  134. 

(e)  Aspirin,  alumina,  and  magnesia 
tablets.  Aspirin  in  combination  witb 
altunina  and  magnesia  in  a  tablet  dosage 
form  must  meet  tbe  dissolution  standard 
for  aspirin,  alumina,  and  magnesia 
tablets  as  contained  in  USP  23  at  page 
138. 

(f)  Aspirin,  alumina,  and  magnesium 
oxide  tablets.  Aspirin  in  combination 
witb  alumina,  and  magnesium  oxide  in 
a  tablet  dosage  form  must  meet  tbe 
dissolution  standard  for  aspirin, 
aliunina,  and  magnesium  tablets  as 
contained  in  USP  23  at  page  139. 

(g)  Aspirin  effervescent  tablets  for  oral 
solution.  Aspirin  effervescent  tablets  for 
oral  solution  must  meet  tbe  dissolution 
standard  for  aspirin  effervescent  tablets 
for  oral  solution  as  contained  in  USP  23 
at  page  137. 

(h)  Buffered  aspirin  tablets.  Buffered 
aspirin  tablets  must  meet  tbe 
dissolution  standard  for  buffered  aspirin 
tablets  as  contained  in  USP  23  at  page 
135. 

Dated:  October  19. 1998. 
William  B.  Schultz, 

Deputy  Commissioner  for  Policy. 

[FR  Doa  98-28519  Filed  10-21-98;  10:59 

am] 
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DEPARTMEHT  OF  DEFENSE 

Ofllcs  Of  the  Sscrstary 

32CFRPart216 
RIN07M-AQ42 

MHItary  Rscruittng  and  nsssrvs  Offiosr 
Training  Corps  Program  Accsas  to 
Institutions  of  Higher  Education 

agency:  Department  of  Defense. 
ACTION:  Final  rule. 

SUMMARY:  Tbe  Department  of  Defense 
promulgates  tbe  rule  addressing  military 
recruiting  and  Reserve  Officer  Training 
Corps  program  access  at  institutions  of 
bigber  education.  Tbis  rule  implements 
tbe  National  Defense  Autborization  Act 
for  Fiscal  Year  1995,  tbe  National 
Defense  Autborization  Act  for  Fiscal 
Year  1996.  and  tbe  Omnibus 
ConsoUdated  Appropriations  Act,  1997 
(tbe  Acts). 

Tbe  Acts  state  that  no  funds  available 
imder  appropriations  acts  for  any  fiscal 
year  for  tbe  Departments  of  Defense, 
Transportation  (with  respect  to  miUtary 
recruiting).  Labor,  Health  and  Human 
Services,  Education,  and  Related 
Agencies  may  be  provided  by  contract 
or  grant  (including  a  grant  of  funds  to 
be  available  for  student  aid)  to  a  covered 
school  that  has  a  policy  or  practice 
(regardless  of  when  implemented)  that 
either  prohibits,  or  in  effect  prevents, 
the  Secretary  of  Defense  from  obtaining, 
for  mibtary  recruiting  purposes,  entry  to 
campuses,  access  to  students  on 
campuses,  access  to  directory 
information  on  students,  or  tbat  has  an 
anti-ROTC  poUcy. 

EFFECTIVE  DATE:  March  29, 1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
William  J.  Carr.  (703)  697-«444. 
SUPPLEMENTARY  INFORMATION:  On  April 
8, 1997  the  Department  of  Defense 
published  an  interim  rule  to  implement 
the  Acts,  and  invited  public  comments 
by  July  7, 1997  (62  FR  16691). 
Consistent  with  the  Acts,  the  interim 
rule  took  effect  on  March  29, 1997. 
PubUc  comments  were  received  and 
appropriate  adjustments  were  made  as 
reflected  in  this  final  rule. 

Tbe  Secretary  is  committed  to 
establishing  sound  procedures  to 
implement  ciurent  statutes,  while 
keeping  tbe  regulatory  burden  to  the 
minimum  necessary  to  carry  out  the 
congressional  intent.  To  that  end,  tbe 
Department  has  finalized  this  rule  in 
consultaticm  with  other  Federal 
agencies,  including  the  Departments  of 
Education.  Labor,  Transportation,  and 
Health  and  Human  Services.  Agracies 
affected  by  this  nde  will  continue  to 


coordinate  as  they  implement  its 
provisions. 

Tbis  rule  defines  tbe  criteria  for 
determining  whether  an  instituticm  of 
higher  education  has  a  policy  or 
practice  prohibiting  or  preventing  the 
Secretary  of  Defense  from  maintaining, 
establishing,  ot  efficiently  operating  a 
Senior  ROTC  unit;  or  has  a  poUcy  of 
den3ring  military  recruiting  personnel 
mtiy  to  campuses,  access  to  students  on 
campuses,  or  access  to  directory 
information  on  students.  Tbe  Acts 
establish  that  insti^tions  of  bigber 
education  having  such  policies  or 
practices  are  ineligible  for  certain 
Federal  funding 

The  criterion  of  "efficiently  operating 
a  Senior  ROTC  unit"  refers  generally  to 
an  expectation  that  the  ROTC 
Department  would  be  treated  on  a  par 
witb  other  academic  departments;  as 
such,  it  would  not  be  singled  out  for 
unreasonable  actions  that  would  impede 
access  to  students  (and  vice  versa)  or 
restrict  its  operations. 

This  rule  also  defines  the  procedures 
that  would  be  followed  in  evaluating 
reports  that  a  covered  school  has  not 
met  requirements  defined  in  this  rule. 
When  a  component  of  the  Department  of 
Defense  (DOD  Component)  believes  tbat 
poUcies  or  practices  of  an  institution  of 
higher  education  might  require  such  an 
evaluation,  that  component  is  required 
to  confirm  tbe  institution's  policy  in 
consultation  witb  tbe  institution.  If  that 
exchange  suggests  that  the  policy  or 
practice  could  trigger  a  denial  of 
fimdii^,  as  required  by  the  Acts,  the 
supporting  fects  would  be  forwarded 
through  Department  of  Defense 
channels  to  the  decision  authority,  who 
is  the  Assistant  Secretary  of  Defense  for 
Force  Management  PoUcy  (ASD(FMP)). 

The  Department  of  Defense  received 
and  considered  comments  relating  to 
this  r\ile.  Those  comments  frequently 
related  to  the  interplay  between  the  Acts 
and  Family  Educational  Rights  and 
Privacy  Act  of  1974,  as  amended 
(FERPA).  20  U.S.C  1232g.  Commenters 
have  inquired  whether  release  of 
student  information  in  response  to  a 
request  from  a  military  recruiter  would 
violate  FERPA.  Commenters  pointed  out 
that  "directory  information"  is  a  term  of 
art  under  FERPA  tbat  triggers  particular 
responsibilities  of  the  institution 
re^rding  the  confidentiaUty  of  student 
information.  Depending  on  the  policy  of 
a  particular  institution,  that  term  may 
not  necessarily  refer  to  the  same 
information  that  may  be  requested  by  a 
military  recruiter.  Commenters  also 
pointed  out  that  FERPA  provides  a 
mandatory  opportunity  (or  a  student  to 
object  to  release  of  "directory  _^ 

information"  designated  by  an 
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institution,  and  questioned  whether  the 
same  opportunity  to  object  must  be 
provided  to  a  student  if  a  request  is 
received  from  a  military  recruiter. 

In  response  to  the  basic  question  of 
whether  providing  information  in 
response  to  a  request  &t>ma  military 
recruiter  would  violate  FERPA.  the 
Department  of  Education  has  informed 
the  Department  of  Defense  that  it  will 
not  consider  provision  of  responsive 
student  information  as  required  under 
the  Acts  and  this  rule  to  violate  FERPA. 
Institutions  must  take  care,  however,  to 
release  only  that  information 
specifically  required  under  the  Acts  and 
this  rule. 

The  Department  of  Defense 
appreciates  the  comments  received 
regarding  possible  confusion  from  the 
use  of  the  term  "directory  information" 
in  the  interim  rule.  Because  the  term  is 
not  synonymous  under  FERPA  or  the 
Acts,  and  to  avoid  possible  conflict  or 
conhision,  the  final  rule  substitutes  the 
term  "student  recruiting  information" 
for  "directory  information"  as  that  term 
was  used  in  the  interim  rule. 

Regarding  the  opportunity  for  a 
student  to  "opt-out"  of  or  object  to 
release  of  "directory  information"  under 
FERPA,  the  Department  of  Defense 
provides  the  following  clarification.  If 
an  institution  receives  a  request  for 
student  recruiting  information,  and  that 
request  seeks  information  that  the 
institution  has  included  in  its  definition 
of  "directory  information"  that  is 
releasable  under  FERPA,  and  a  student 
has  previously  requested  that  the 
"directory  information"  not  be 
disclosed  to  any  third  party,  the 
Department  of  Defense  agrees  that 
information  for  that  student  will  not  be 
provided  to  the  Department  of  Defense. 
If  an  institution  declines  to  provide 
student  recruiting  information  because  a 
student  has  "opted-out"  from  the 
institution's  policy  of  disclosing 
"directory  information"  under  FERPA, 
the  Department  of  Defense  will  not 
consider  that  institution  to  have  denied 
access  imder  the  Acts.  The  Department 
of  Defense  will  honor  only  those  student 
"opt-outs"  from  the  disclosure  of 
directory  information  that  are  even- 
handedly  applied  to  all  prospective 
employers  seeking  information  for 
recruiting  purposes.  The  Department  of 
Defense  will  also  honor  the  "opt-out"  in 
cases  where  the  institution's  "directory 
information"  definition  does  not 
include  all  of  the  student  recruiting 
information  requested  by  the  recruiter. 

If  an  institution  does  not  release  all  of 
the  requested  student  recruiting 
information  as  part  of  its  "directory 
information"  policy  under  FERPA  (or 
has  a  policy  of  disclosing  no  "directory 


information"),  the  institution  must 
nevertheless  honor  the  request  frt>m  a 
military  recruiter  for  student  recruiting 
information  on  students  who  have  not 
"opted-out",  even  if  that  information 
would  not  be  available  to  the  public 
under  FERPA.  Because  this  information 
is  requested  exclusively  for  military 
recruiting,  a  special  opportunity  for  a 
student  to  decline  the  release  of  student 
recruiting  information  is  not  necessary 
or  appropriate. 

In  carrying  out  their  customary 
activities,  DOD  components  must 
identify  any  institutions  of  higher 
education  that,  by  policy  or  practice, 
denies  military  recruiting  persoimel 
entry  to  the  campus(es)  of  those  schools, 
access  to  their  students,  or  access  to 
student  recruiting  information.  When 
repeated  requests  to  schedule  recruiting 
visits  or  to  obtain  student  recruiting 
information  are  unsuccessful,  the  DOD 
component  concerned  must  seek  written 
confirmation  of  the  school's  present 
policy  from  the  head  of  the  covered 
school  through  a  letter  of  inquiry, 
allowing  30  days  for  response.  If  written 
confirmation  cannot  be  obtained,  oral 
policy  statements  or  attempts  to  obtain 
such  statements  bom  an  appropriate 
official  of  the  school  shall  be 
documented.  A  copy  of  the 
documentation  shall  be  provided  to  the 
covered  school,  which  shall  be  informed 
of  its  opportunity  to  forward  clarifying 
comments  to  accompany  the  DOD 
component's  submission  to  the 
ASD(FMP),  and  shall  be  provided  30 
day  to  offer  such  clarifying  comments. 
When  that  30-day  period  has  elapsed, 
the  DOD  component  will  forward  the 
case  for  disposition. 

Similarly,  in  carrying  out  their 
customary  activities,  COD  components 
also  must  identify  any  institutions  of 
higher  education  that,  by  policy  or 
practice,  deny  establishment, 
maintenance,  or  efficient  operation  of  a 
unit  of  the  Senior  ROTC,  or  deny 
students  permission  to  participate,  or 
effectively  prevent  students  from 
participating  in  a  unit  of  the  Senior 
ROTC  at  another  institution  of  higher 
education.  The  DOD  component 
concerned  must  seek  written 
confirmation  of  the  school's  policy  bom 
the  head  of  the  covered  school  through 
a  letter  of  inquiry,  allowing  30  days  for 
response.  If  written  confirmation  cannot 
be  obtained,  oral  policy  statements  or 
attempts  to  obtain  such  statements  from 
an  appropriate  official  of  the  school 
shall  oe  docimiented.  A  copy  of  the 
dociunentation  shall  be  provided  to  the 
covered  school,  which  uiall  be  informed 
of  its  oppoitunity  to  forward  clarifying 
comments  to  accompany  the  DOD 
component's  submission  to  the 


ASD(FMP).  and  shall  be  provided  30 
days  to  offer  such  clarifying  comments. 
When  that  30-day  period  has  elapsed, 
the  DOD  component  will  forward  the 
case  for  disposition. 

The  recommendation  of  the  DOD 
component  then  must  be  reviewed  by 
the  Secretary  of  the  Military  Department 
concerned,  or  designee,  who  shall 
evaluate  responses  to  the  letter  of 
inquiry  and  other  such  information 
obtained  in  accordance  with  this  part, 
and  submit  to  the  ASD(FMP)  the  names 
and  addresses  of  covered  schools  that 
are  believed  to  be  in  violation  of  current 
law.  Full  dociunentation  must  be 
furnished  to  the  ASD(FMP)  for  each 
such  covered  school,  including  the 
school's  formal  response  to  the  letter  of 
inquiry,  dociunentation  of  any  oral 
response,  or  evidence  showing  that 
attempts  were  made  to  obtain  either 
written  confirmation  or  an  oral 
statement  of  the  school's  policies. 

Following  any  determination  by  the 
ASD(FMP)  that  policies  or  practices  of 
an  institution  of  higher  education 
require  ineligibility  for  certain  Federal 
funding,  as  required  by  the  Acts,  the 
ASD(FMP)  shall: 

•  Disseminate  to  Federal  entities 
affected  by  the  decision,  including  the 
DoD  components  and  the  General 
Services  Administration  (GSA).  the 
names  of  the  afiiscted  institutions.  The 
ASD(FK4P)  also  shall  notify  the 
Committee  on  Armed  Services  of  the 
Senate  and  the  Committee  on  National 
Sectuity  of  the  House  of 
Representatives; 

•  PubUsh  in  the  Federal  Register 
each  such  determination,  and  publish  in 
the  Federal  Register  at  least  once  every 
six  months  a  list  of  all  institutions 
currently  determined  to  be  ineligible  for 
contracts  and  grants  by  reason  of  such 
determinations;  and 

•  Inform  the  affected  institution  that 
its  funding  eligibility  may  be  restored  if 
the  school  provides  sufficient  new 
information  to  establish  that  the  basis 
for  the  determination  no  longer  exists. 

This  rule  contains  procediuvs  under 
which  funding  may  be  restored.  Not 
later  than  45  days  after  receipt  of  a 
school's  request  to  restore  funding 
eligibility,  the  ASD(FMP)  must 
determine  whether  the  funding  status  of 
the  covered  school  should  be  changed 
and  notify  the  applicable  school  of  that 
determination.  Pursuant  to  that 
determination,  entities  of  the  Federal 
government  a£focted  by  the  decision, 
including  the  DoD  components  and  the 
GSA.  shall  be  notified  of  any  change  in 
funding  status. 
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Othar  Matters 

In  the  event  of  any  determination  of 
ineligibility  by  the  ASD(FMP).  the 
affected  Federal  agencies  shall 
determine  what  funds  provided  by  grant 
or  contract  to  the  covered  school  are 
affected  and  take  appropriate  action.  As 
a  result  of  this  division  of  responsibility 
and  the  large  number  of  Federal 
agencies  affected,  this  rule  does  not 
detail  what  specific  funds  are  affected 
by  any  determination  of  ineligibility. 

The  Department  of  Education  has 
provided  information  on  the  impact  of 
the  Acts  on  the  programs  of  student 
financial  assistance  under  Tide  IV  of  the 
Higher  Education  Act  of  1965,  as 
amended,  in  a  January  1998  "Dear 
Colleague  Utter"  (No.  GEN-98-3).  That 
letter  is  available  by  request  by  calling 
800-4FEDAID,  or  through  the 
Department  of  Education's  website  at 
"http://www.ed.gov/offices/OPE/ 
announce/dcl/1998/". 

The  Secretary  of  Education  has 
determined  that  funds  under  the  Federal 
Pell  Grant  Program  (Title  IV,  Part  A. 
Subpart  1),  the  Federal  Family 
Education  Loan  Program  (Tide  IV,  Part 
B),  the  Federal  Direct  Student  Loan 
Program  (Title  TV.  Part  D),  the  William 
D.  Ford  Federal  Direct  Loan  Program 
(Title  IV.  Part  D),  the  State  Student 
Incentive  Grant  Program  (Title  IV.  Part 
A,  Subpart  4).  the  Robert  C.  Byrd  Honor 
Scholarship  Program  (Tide  IV,  Part  A, 
Subpart  6),  and  die  National  Early 
Intervention  Scholarship  ad  Partnership 
(NEISP)  Program  (Title  IV,  Part  A, 
Subpart  2)  are  not  affected.  States  that 
receive  NEISP  Program  grants  may 
continue  to  a>vard  student  scholarships 
to  be  utilized  at  institutions  that  have 
been  determined  to  be  ineligible  by  the 
DoD.  States  may  not,  however,  award 
sub-grants  or  contracts  for  NEISP 
services  to  such  institutions. 

The  Secretary  of  Education  has 
determined  that  funds  imder  the 
following  programs  are  affected:  the 
Federal  Supplemental  Educational 
Opportunity  Grant  Program  (Tide  IV. 
Part  A.  Subpart  3),  the  Federal  Wwk- 
Study  Program  (Title  IV,  Part  C).  and  the 
Federal  P«kins  Loan  Program  (Tide  IV, 
Part  E).  Collectively  referred  to  as  the 
campus-based  programs,  these  three 
programs  depend  on  institutional 
applications  for  funding.  Once  funds  are 
received,  the  institution  determines 
which  students  will  receive  allotted 
funds,  within  statutory  and  regulatory 
guidelines.  Thus,  for  the  purposes  of 
thin  rule,  these  funds  are  considered  to 
be  grants  to  the  institution. 


ExBCutiTe  Order  12866,  "Regnlatory 
Planning  and  Reriew" 

It  has  been  determined  that  this  final 
rule  is  not  a  significant  regulatory  action 
for  OMB  review  since  the  consequences 
outlined  in  Executive  Order  12866  are 
not  likely  to  occur,  given  the  historically 
infrequent  occiurence  of  denial  of 
funding  to  institutions  of  highw 
education  imder  this  rule. 

Pub.  L.  96-354.  "Regulatory  FlexibiUty 
Act"  (5  U.S.C  601) 

The  Secretary  certifies  that  these 
proposed  regulations  would  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
since  recent  history  indicates  that  its 
provisions  are  not  applicable  to  the  vast 
majority  of  institutions  of  higher 
education. 

Pub.  L.  96-511.  "Paperwork  Reduction 
Act"  (44  U.S.C  Chapter  35) 

This  final  rule  will  not  impose  any 
additional  reporting  or  recoid  keeping 
requirements  under  the  Paperwork 
Reduction  Act. 

List  of  Subjects  in  32  CFR  Part  216 

Armed  forces.  Colleges  and 
universities. 

Accordingly.  32  CFR  part  216  is 
revised  to  read  as  follows: 

PART  216— MILUARY  RECRUmNQ 
AND  RESERVE  OFFICER  TRAMMQ 
CORPS  PROGRAM  ACCESS  TO 
INSTITUTIONS  OF  HIGHER 
EDUCATION 

216.1  Purpose. 

216.2  Applicability. 

216.3  Dennitions. 

216.4  Policy. 

216.5  Responsibilities. 

216.6  Information  requirements. 
Appendix  A  of  part  216— Military  Recruiting 

Sample  Letter  of  Inquiry 
Appendix  B  of  part  216— ROTC  Sample 
Letter  of  Inquiry. 
AudMtrity:  10  U.S.C.  983. 

{216.1    Purpoee. 

This  part: 

(a)  Implements  the  National  Defense 
Authorization  Act  of  1995  (108  Stat. 
2663). 

(b)  Implements  10  U.S.C  983.  and 

(c)  Implements  the  Omnibus 
Consolidated  Appropriations  Act,  1997 
(110  Stat.  3009). 

(d)  Updates  policy  and 
responsibilities  relating  to  the 
management  of  covered  schools  that 
have  a  policy  of  either  denying,  or 
effectively  preventing  military 
recruiting  personnel  entry  to  their 
campuses,  access  to  their  students,  or 
access  to  student  recruiting  infmnation. 


(e)  Updates  policy  and 
responsibilities  relating  to  the 
management  of  covered  schools  that 
have  an  anti-ROTC  policy. 

1216.2   AppicabWty. 

This  part  applies  to  the  Office  of  the 
Secretary  of  Defense,  the  Military 
Departments,  the  Chairman  of  the  Joint 
Chiefo  of  Staff,  the  Combatant 
Commands,  the  Defense  Agencies,  and 
the  DoD  Field  Activities  (hereafter 
referred  to  collectively  as  "the  DoD 
components").  The  poUcies  herein  also 
affect  the  Departments  of 
Transportation.  Labor,  Health  and 
Human  Services,  Education,  and 
Related  Agencies.  The  term  "Military 
Services,"  as  used  herein,  refers  to  the 
Army,  the  Navy,  the  Marine  Corps,  the 
Air  Force,  and  the  Coast  Guard, 
including  their  Reserve  or  National 
Guard  components.  The  term  "Related 
Agencies,"  as  used  herein,  refers  to  the 
Armed  Forces  Retirement  Home,  the 
Corporation  for  National  and 
Community  Service,  the  Corporation  for 
Public  Broadcasting,  the  Federal 
Mediation  and  Conciliation  Service,  the 
Federal  Mine  Safety  and  Health  Review 
Commission,  the  National  Commissi <m 
on  Libraries  and  Information  Science, 
the  National  Council  on  Disabilify,  the 
National  Education  Goals  Panel,  the 
National  Labor  Relations  Board,  the 
National  Mediation  Board,  the 
Occupational  Safety  and  Health  Review 
Commission,  the  Physician  Payment 
Review  Commission,  the  Prospective 
payment  Assessment  Commission,  the 
Social  Security  Administraticm.  the 
Railroad  Retirement  Board  and  the 
United  States  Institute  of  Peace. 

{216.3    DaflnMiona. 

(a)  Anti-ROTC  policy.  A  policy  or 
practice  whereby  a  covered  school 
prohibits  or  in  effect  prevents  the 
Secretary  of  Elefense  fit>m  maintaining, 
establishing,  or  effidentiy  operating  a 
unit  of  the  Senior  ROTC  at  the  covered 
school,  or  prohibits  or  in  effect  prevents 
a  student  at  the  covered  school  frtxn 
enrolling  in  a  Senior  ROTC  unit  at 
another  institution  of  higher  education. 

(b)  Covered  school.  An  institution  of 
higher  education,  or  a  subelement  of  an 
institution  of  higher  education,  subject 
to  the  following  clarifications: 

(1)  In  the  event  of  a  detennination 

(§  216.5)  affecting  (mly  a  subelement  of 
a  parent  institution  (see  §  216.3(d)).  the 
|iinjt«rinn«  on  the  use  of  funds 
(S  216.4(a)  and  (b))  shall  ^ply  only  to 
the  subelement  and  not  to  the  parent 
institution  as  a  whole. 

(2)  The  limitations  on  the  use  of  funds 
(S  216.4(a)  and  (b))  shall  not  apply  to 
any  individual  institution  of  higher 
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education  that  is  part  of  a  single 
university  system  if  that  individual 
institution  does  not  prevent  entry  to 
campus,  accdss  to  students,  or  access  to 
student  recruiting  information  by 
military  recruiters,  or  have  an  anti- 
ROTC  policy,  even  though  another 
campus  of  the  same  system  is  affected 
by  a  determination  under  §  216.5(a). 

(c)  Student  recruiting  infonnation.  For 
those  currently  enroll^,  the  student's 
name,  address,  telephone  listing,  age  (or 
year  of  birth),  level  of  education  (e.g., 
freshman,  sophomore,  or  degree 
awarded  for  a  recent  graduate),  and 
major. 

(d)  Institution  of  higher  education.  A 
domestic  college,  university,  or  other 
institution  (or  subelement  thereoQ 
providing  postsecondary  school  courses 
of  study,  including  foreign  campuses  of 
such  domestic  institutions.  The  term 
includes  junior  colleges,  community 
colleges,  and  institutions  providing 
courses  leading  to  undergraduate  and 
post-graduate  degrees.  The  term  does 
not  include  entities  that  operate 
exclusively  outside  the  United  States, 
its  territories,  and  possessions.  A 
subelement  of  an  institution  of  higher 
education  is  a  discrete  (although  not 
necessarily  autonomous)  organizational 
entity  that  may  establish  policies  or 
practices  affecting  milita^  recruiting 
and  related  actions  (e.g.,  an 
undergraduate  school,  a  law  school,  a 
medical  school,  or  other  graduate 
schools).  For  example,  the  School  of 
Law  of  XYZ  University  is  a  subelement 
of  its  parent  institution  (XYZ 
University). 

(e)  Student.  An  individual  who  is  17 
years  of  age  or  older  and  is  enrolled  at 
a  covered  school. 

(f)  Enrolled.  Registered  for  a  least  one 
credit  hour  of  academic  credit  at  the 
covered  school  during  the  most-recent, 
current,  or  next  term. 

(g)  Military  recruiters.  Personnel  of 
DoD  whose  cuirrent  assignment  or  detail 
is  to  a  recruiting  activity  of  the  DoD. 

(h)  Pacifism.  Opposition  to  war  or 
violence,  demonstrated  by  refusal  to 
participate  in  military  service. 

1216^4    Pdley. 

It  is  policy  that: 

(a)  Under  108  Stat.  2663  and  110  Stat. 
3009,  no  funds  available  under 
appropriations  acts  for  any  fiscal  year 
for  the  Departments  of  Defense. 
Transportation  (with  resfiect  to  military 
recruiting),  Labor,  Health  and  Human 
and  Human  Services,  Education,  and 
Related  Agencies  may  be  provided  by 
contract  or  by  grant  (including  a  grant 
of  fimds  to  be  available  for  student  aid) 
to  a  covered  school  if  the  Secretary  of 
Defense  determines  that  the  covered 


school  has  a  policy  or  practice 
(regardless  of  when  implemented)  that 
either  prohibits  or  in  effect  prevents  the 
Secretary  of  Defense  bom  obtaining,  for 
military  recruiting  purposes,  entry  to 
■  campuses,  access  to  students  on 
campuses,  or  access  to  directory 
information  on  students  (student 
recruitine  infonnation). 

(b)  Under  110  Stat.  3009.  no  funds 
available  under  appropriations  acts  for 
any  fiscal  year  for  the  Departments  of 
Labor,  Health  and  Hiunan  Services, 
Education,  and  Related  Agencies  may  be 
provided  by  contract  or  grant  (including 
a  grant  of  funds  to  be  available  for 
student  aid)  to  a  covered  school  that  has 
an  anti-ROTC  policy  or  practice 
(regardless  of  when  implemented). 
Additionally,  under  10  U.S.C.  983,  no 
funds  appropriated  or  otherwise 
available  to  the  Department  of  Defense 
may  be  made  obligated  by  contract  or  by 
grant  to  a  covered  school  that  has  such 

a  policy  or  practice. 

(c)  The  limitations  established  in 
paragraph  (a)  of  this  section,  shall  not 
apply  to  a  covered  school  if  the 
Secretary  of  Defense  determines  that  the 
covered  school: 

(1)  Has  ceased  the  poUcies  or 
practices  defined  in  paragraph  (a)  of  this 
section: 

(2)  Has  a  long-standing  policy  of 
pacifism  based  on  historical  reUgious 
affiliation; 

(3)  When  not  providing  requested 
access  to  campuses  or  to  students  on 
campus,  certifies  that  all  employers  are 
similarly  excluded  &t>m  recruiting  on 
the  premises  of  the  covered  school,  or 
presents  evidence  that  the  degree  of 
access  by  military  recruiters  is  at  least 
equal  in  quality  and  scope  to  that 
afforded  to  other  employers; 

(4)  When  not  providing  any  student 
recruiting  information,  certifies  that 
such  information  is  not  maintained  by 
the  covered  school;  or  that  such 
infonnation  already  has  been  provided 
to  the  Military  Service  concerned  for 
that  current  semester,  trimester,  quarter, 
or  other  academic  term,  or  within  the 
past  four  months  (for  institutions 
without  academic  terms); 

(5)  When  not  providing  student 
recruiting  information  for  specific 
students,  certifies  that  each  student 
concerned  has  formally  requested  the 
covered  school  to  withhold  this 
infonnation  from  third  parties; 

(6)  Permits  employers  to  recruit  on 
the  premises  of  the  covered  school  only 
in  response  to  an  expression  of  student 
interest,  and  the  covered  school; 

(i)  Provides  the  Military  Services  with 
the  same  opportunities  to  inform  the 
students  of  military  recruiting  activities 
as  are  available  to  other  employers;  or 


(ii)  Certifies  that  too  fiaw  students 
have  expressed  an  interest  to  warrant 
accommodating  military  recruiters, 
appljring  the  same  criteria  that  are 
apjplicable  to  other  employers;  or 

(7)  Is  prohibited  by  tne  law  of  any 
State,  or  by  the  order  of  any  State  court, 
from  allowing  Federal  military 
recruiting  on  campus.  Such  exemption 
does  not  apply  to  funds  available  to  the 
Department  of  Defense,  in  accordance 
with  108  Stat.  2663. 

Nolr  This  exemption  terminated  effective 
March  29, 1998,  in  accordance  with  110  Stat. 
3009. 

(d)  The  limitations  established  in 
paragraph  (b)  of  this  section,  shall  not 
apply  to  a  covered  school  if  the 
Secretary  of  Defense  determines  that  the 
covered  school: 

(1)  Has  ceased  the  policies  or 
practices  defined  in  paragraph  (b)  of  this 
section; 

(2)  Has  a  long-standing  policy  of 
pacifism  based  on  historical  reUgious 
affiliation; 

(3)  Is  prohibited  by  the  law  of  any 
State,  or  by  the  order  of  any  State  court. 
bom  allowing  Senior  Reserve  Officer 
Training  Corps  activities  on  campus. 
Such  exemption  does  not  apply  to  funds 
available  to  the  Department  of  Defense, 
in  accordance  with  10  U.S.C.  983. 

Note:  This  exemption  terminated  effective 
March  29. 1998,  in  accordance  with  110  Stat. 
3009. 

(e)  A  covered  school  may  charge  for 
actual  costa  inciured  in  providing 
military  recruiters  access  to  student 
recruiting  information,  provided  such 
charges  are  reasonable  and  customary; 
in  this  case,  the  school  must  explain  to 
the  military  recruiter,  within  15  days  of 
a  request  by  the  recruiter,  its  method  for 
determining  costs,  and  its  basis  for 
concluding  that  such  charges  are 
reasonable  and  customary. 

(f)  An  evaluation  to  determine 
whether  a  covered  school  maintains  a 
pohcy  or  practice  covered  by  paragraph 
(a)  of  this  section  shall  be  undertaken 
when: 

(1)  Military  recruiting  personnel 
cannot  gain  entry  to  campus,  cannot 
obtain  access  to  students  on  campus,  or 
are  denied  access  to  student  recruiting 
information  (however,  military 
recruiting  personnel  shall  accommodate 
a  covered  school's  reasonable 
preferences  as  to  times  and  places  for 
scheduling  on-campus  recruiting,  to  the 
same  extent  such  prefsrenoes  are 
applicable  to  employers,  generally): 

(2)  The  costa  being  charged  by  uie 
school  for  providing  student  recruiting 
infonnation  are  believed  by  the  military 
recruiter  to  be  excessive,  and  the  school 
does  not  provide  information  sufficient 
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to  support  a  conclusion  that  such 
charges  are  reasonable  and  ctistomary; 
or 

(3)  The  covered  school  is  imwilling  to 
declare  in  writing,  in  response  to  an 
inquiry  fit>m  a  DoD  component,  that  the 
covered  school  does  not  have  a  policy 
or  practice  of  denying,  and  that  it  does 
not  effectively  prevent,  the  Secretary  of 
Defense  from  obtaining  for  military 
recruiting  purposes  entry  to  campuses, 
access  to  studenta  on  campuses,  or 
access  to  student  recruiting  information. 

(g)  An  evaluation  to  determine 
whether  a  covered  school  has  an  anti- 
ROTC  policy  covered  by  paragraph  (b) 
of  this  section  shall  be  undertaken 
when: 

(1)  A  Secretary  of  a  Military 
Department  of  designee  cannot  obtain 
permission  to  establish,  maintain,  or 
efficiently  operate  a  unit  of  the  Senior 
ROTC;or 

(2)  Absent  a  Senior  ROTC  unit  at  the 
covered  school,  students  cannot  obtain 
permission  from  a  covered  school  to 
participate,  or  are  effectively  prevented 
from  participating,  in  a  unit  of  the 
Senior  ROTC  at  another  institution  of 
higher  education. 

S  216.5    ResponaaMltiee. 

(a)  The  Assistant  Secretary  of  Defense 
for  Force  Management  Policy,  under  the 
Under  Secretary  of  Defense  for 
Personnel  and  Readiness,  shall: 

(1)  Not  later  than  45  days  after  receipt 
of  the  information  described  in 
paragraph  (b)(3)  of  this  section: 

(i)  Make  a  final  determination  under 
108  Stat.  2663. 10  U.S.C.  section  983; 
and  110  Stat.  3(X)9  and/or  this  part,  and 
notify  any  affected  school  of  that 
determination  along  with  the  basis,  and 
that  it  is  therefore  ineligible  to  receive 
prescribed  funds  as  a  result  of  that 
determination. 

(ii)  Disseminate  to  Federal  agencies 
affected  by  110  Stat.  3009,  to  the  DoD 
components,  and  to  the  General 
Services  Administration  (GSA)  the 
names  of  covered  schools  identified 
under  paragraph  (a)(l)(i)  of  this  section, 
and  the  basis  of  the  determination. 

(iii)  Disseminate  the  names  of  covered 
schools  identified  under  paragraph 
(a)(l)(i)  of  this  section,  to  the  Secretary 
of  Education  and  to  the  Committee  on 
Armed  Services  of  the  Senate  and  the 
Committee  on  National  Security  of  the 
House  of  Representatives. 

(iv)  Inform  the  applicable  school 
identified  under  paragraph  (a)(l)(i)  of 
this  section,  that  its  funding  eUgibility 
may  be  restored  if  the  school  provides 
sufficient  new  information  that  the  basis 
for  the  determination  under  paragraph 
(a)(l)(i)  of  this  section  no  longer  exista. 


(2)  Not  later  than  45  days  after  receipt 
of  a  covered  school's  request  to  restore 
ita  eligibility: 

(i)  Determine  whether  the  funding 
status  of  the  covered  school  should  be 
changed,  and  notify  the  applicable 
school  of  that  determination. 

(ii)  Notify  the  parties  reflected  in 
paragraphs  (a)(l)(ii)  and  (iii)  of  this 
section  when  a  determination  of 
funding  ineligibility  (paragraph  (a)(l)(i) 
of  this  section)  has  been  rescinded. 

(3)  Publish  in  the  Federal  Register 
each  determination  of  the  Assistant 
Secretary  of  Defense  for  Force 
Management  Policy  that  a  covered 
school  is  ineligible  for  contracts  and 
granta  made  under  108  Stat.  2663, 10 
U.S.C,  section  983,  and  110  Stat.  3009 
and/or  this  part. 

(4)  Publish  in  the  Federal  Register  at 
least  once  every  six  months  a  list  of 
covered  schools  that  are  ineligible  for 
contracta  and  grants  by  reason  of  a 
determination  of  the  Secretary  of 
Defense  imder  108  Stat.  2663, 10  U.S.C, 
section  983,  and  110  Stat.  3009  and/or 
this  part. 

(b)  The  Secretaries  of  the  Military 
Departments  shall: 

(1)  Identify  covered  schools  that,  by 
poUcy  or  practice,  deny  military 
recruiting  personnel  entry  to  the 
campus(es)  of  those  schools,  access  to 
their  students,  or  access  to  student 
recruiting  information. 

(i)  When  requesta  by  military 
recruiters  to  schedule  recruiting  visite  or 
to  obtain  student  recruiting  information 
are  unsuccessful,  the  Military  Service 
concerned  shall  seek  written 
confirmation  of  the  school's  present 
policy  from  the  head  of  the  school 
through  a  letter  of  inquiry.  A  letter 
similar  to  that  shown  in  appendix  A  of 
this  part  shall  be  used,  but  it  should  be 
tailored  to  the  situation  presented.  U 
written  confirmation  cannot  be 
obtained,  oral  policy  statements  or 
attempts  to  obtain  such  statements  from 
aa  appropriate  official  of  the  school 
shall  be  documented.  A  copy  of  the 
documentation  shall  be  provided  to  the 
covered  school,  which  shall  be  informed 
of  ita  opportunity  to  forward  clarifying 
commenta  to  accompany  the  submission 
to  the  ASD(FMP),  and  shall  be  provided 
30  days  to  offer  such  clarifying 
commenta. 

(ii)  When  a  request  for  student 
recruiting  infonnation  is  not  fuffiUed 
within  a  reasonable  period,  normally  30 
days,  a  letter  similar  to  that  shown  in 
appendix  A  of  this  part  shall  be  used  to 
communicate  the  problem  to  the  school, 
and  the  inquiry  shall  be  managed  as 
described  in  §216.5.(b)(l)(i).  Schools 
may  stipulate  that  requesta  for  student 


recruiting  infonnation  shall  be  in 
writing. 

(2)  Identify  covered  schools  that,  by 
policy  or  practice,  deny  estabUshment, 
maintenance,  or  efficient  operation  of  a 
unit  of  the  Senior  ROTC.  or  deny 
studenta  permission  to  participate,  or 
effectively  prevent  studenta  from 
participating  in  a  unit  of  the  Senior 
ROTC  at  another  institution  of  higher 
education.  The  Military  Service 
concerned  shall  seek  written 
confirmation  of  the  school's  policy  from 
the  head  of  the  school  throu^  a  letter 
of  inquiry.  A  letter  similar  to  that  shown 
in  appendix  B  of  this  part  shall  be  used, 
but  it  should  be  tailored  to  the  situation 
presented.  If  written  confirmation 
cannot  be  obtained,  oral  policy 
statemente  or  attempta  to  obtain  such 
statementa  from  an  appropriate  official 
of  the  school  shall  be  documented.  A 
copy  of  the  documentation  shall  be 
provided  to  the  covered  school,  which 
shall  be  informed  of  ita  opportunity  to 
forward  clarifying  commenta  to 
accompany  the  submission  to  the 
ASD(FMP),  and  shall  be  provided  30 
days  to  offer  such  clarifying  comments. 
(3)  Evaluate  responses  to  the  letter  of 
inquiry,  and  other  such  evidence 
obtained  in  accordance  with  this  part, 
and  submit  to  the  ASEHrKQ*)  the  names 
and  addresses  of  covered  schools  that 
are  believed  to  be  in  violation  of 
policies  established  in  §  216.4.  Full 
dociunentation  shall  be  furnished  to  the 
ASD(FMP)  for  each  such  covered 
school,  including  the  school's  formal 
response  to  the  letter  of  inquiry, 
documentation  of  any  oral  response,  or 
evidence  showring  that  attempts  were 
made  to  obtain  either  written 
confirmation  or  an  oral  statement  of  the 
school's  policies. 

(c)  The  Heads  of  the  DoD  components 
shaU: 

(1)  Provide  the  ASD(FMP)  with  the 
names  and  addresses  of  covered  schools 
identified  as  a  result  of  evaluation(s] 
required  under  §§  216.4(f)  and  (g). 

(2)  Take  immediate  action  to  deny 
obhgations  of  DoD  Funds  to  covered 
schools  identified  under  paragraph 
(a)(l)(i)  of  this  section,  and  to  restore 
eligibiUfy  of  covered  schools  identified 
imder  paragraph  (a)(2)  of  this  section. 

§  216.6    kifmnutfon  requtrements, 
The  information  requirementa 
identified  at  §§  216.5  (b)  and  (c)(1)  have 
been  assigned  Report  Control  Symbol 
P&R-(AR>-2038  in  accordance  with 
DoD  8910.1-M.' 


*  Copiet  nMy  bt  oiMaiiied,  at  oo«t.  bom  the 
National  Tachnical  Information  Sanrice,  528S  Port 
Royd  Road.  Springfield.  VA  22161. 
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Appmidbi  A  of  Part  216— Military 
Recmitiiig  Sample  Letter  of  Inquiry 

(Tailor  letter  to  situation  presented) 

Dr.  John  Doe 

President 

ABC  College 

Anywhere.  USA  12345-9878 

Dear  Dr.  Doe:  I  understand  that  military 
recruiting  personnel  (are  unable  to  recruit  on 
the  campus  of  ABC  College)  (have  been 
refused  student  recruiting  information  >  on 
ABC  College  students  for  the  purpoee  of 
military  recruiting)  by  a  policy  or  practice  of 
the  College.  Current  law  ^  prohibits  funds  by 
grant  or  contract  (includng  a  grant  of  funds 
to  be  available  for  student  aid)  bt>m 
appropriations  of  the  Departments  of 
Defense,  Transportation  (with  respect  to 
military  recruiting),  Labor,  Health  and 
Human  Services.  Education,  and  Related 
Agencies  to  schools  that  have  a  policy  or 
practice  of  denying  military  recruiting 
personnel  entry  to  campuses,  access  to 
students  on  campuses,  or  access  to  student 
recruiting  information.  Implementing 
regulations  are  codified  at  32  Code  of  Federal 
Regulations,  part  216. 

This  letter  provides  you  an  opportunity  to 
clarify  your  institution's  policy  regarding 
military  recruiting  on  the  campus  of  ABC 
College.  In  that  regard,  I  request,  within  the 
next  30  days,  a  written  policy  statement  of 
the  institution  with  respect  to  access  to 
campus  and  students,  and  to  student 
recruiting  information  by  military  recruiting 
personnel. 

Your  response  should  highlight  any 
difference  between  access  for  military 
recruiters  and  access  for  recruiting  by  other 
'  potential  employers. 

Based  on  this  information.  Department  of 
Defense  ofTicials  will  make  a  determination 
as  to  your  institution's  eligiblity  to  receive 
funds  by  grant  or  contract.  That  decision  may 
affect  eligiblity  for  funding  from 
appropriations  of  the  Departments  of 
Ctofense,  Transportation.  Labor,  Health  and 
Human  Services,  Education,  and  Related 
Agencies.  Should  it  be  determined  that  ABC 
College  is  in  violation  of  the  aforementioned 
statutes,  such  funding  would  be  stopped,  and 
the  school  would  be  ineligible  to  receive 
such  funds  in  the  future. 

I  regret  that  this  action  may  have  to  be 
taken.  Successful  recruiting  requires  that 
Department  of  Defense  recruiters  have 
reasonable  access  to  students  on  the 
campuses  of  colleges  and  universities,  and  at 
the  same  time  have  effective  relationships 
with  the  officials  and  student  bodies  of  those 
institutions.  I  hope  it  will  be  possible  to 
(define  the  correction  to  the  aforementioned 
problem  area(s).  I  am  available  to  answer  any 
questions. 

Sincerely, 


>  Student  recruiting  information  refers  to  a 
ttudenl'i  name,  tddreu.  telephone  listing,  eg*  (or 
year  or  birth),  level  of  education  (e.g.,  frethnMn, 
sophomore,  or  degree  awarded  for  a  recent 
graduate),  and  major. 

'  lOS  SUL  2663  and  110  Sut  3009. 


Appodix  B  af  Put  n^—BOTC  Suqpla 
LaHar  of  Inquiry 

(Tailor  Letter  to  Situation  Presented) 

Dr.  Jane  Smith 

President 

ABC  College 

Anywhere,  USA  12345-9876 

Dear  Dr.  Smith:  I  understand  that  ABC 
College  has  (refused  a  request  from  a  Military 
Department  to  eaUblish  a  Senior  ROTC  unit 
at  your  institution)  (refused  to  continue 
existing  ROTC  programs  at  your  institution) 
(prevented  students  from  participation  at  a 
Senior  ROTC  program  at  another  institution) 
by  a  policy  or  practice  of  the  College.  Current 
law  1  prohibits  funds  by  grant  or  contract 
(including  a  grant  of  funds  to  be  available  for 
student  aid)  from  appropriations  of  the 
Departments  of  Defense,  Labor,  Health  and 
Human  Services,  Education,  and  Related 
Agencies  to  schools  that  have  a  policy  or 
practice  prohibiting  or  preventing  the 
Secretary  of  Defense  from  maintaining, 
establishing,  or  efficiently  operating  a  Senior 
ROTC  tmit  Those  statutes  also  bar  agency 
funds  for  schools  that  prohibit  or  prevent  a 
student  from  enrolling  in  an  ROTC  unit  at 
another  institution  of  higher  education. 
Implementing  regulations  are  codified  at  32 
Code  of  Federal  Regulations,  part  216. 

This  letter  provides  you  an  opportunity  to 
clarify  your  institution's  policy  regarding 
ROTC  access  on  the  campus  of  ABC  College. 
In  that  regard,  I  request,  within  the  next  30 
days,  a  written  statement  of  the  institution 
with  respect  to  (define  the  problem  area(s)). 
Based  on  this  information.  Department  of 
Defense  officials  will  make  a  determination 
as  to  your  institution's  eligibility  to  receive 
funds  by  grant  or  contract.  The  decision  may 
affect  eligibility  for  funding  from 
appropriations  of  the  Departments  of 
Defense,  Labor,  Health  and  Himian  Services, 
Education,  and  Related  Agencies.  Should  it 
be  determined  that  ABC  College  is  in 
violation  of  the  aforementioned  statutes,  such 
funding  would  be  stopped,  and  the  school 
would  be  ineligible  to  receive  such  funds  in 
the  future. 

I  regret  that  this  action  may  have  to  be 
taken.  Successful  officer  procurement 
requires  that  the  Department  of  IDefense      ' 
maintain  a  strong  ROTC  program.  I  hope  it 
will  be  possible  to  (define  the  correction  to 
the  aforementioned  problem  area(s)).  I  am 
available  to  answer  any  questions. 
Sincerely, 

Dated:  October  19, 1998. 
L.M.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 
Officer.  Department  of  Defense. 
(PR  Doc.  98-28413  Filed  10-22-98;  8:45  am) 
MLLMQ  COOK  BOOO  Q)  n 


>  10  U.S.C  983  and  1 10  Sut.  3009.  . — 


ENVIRONMEIITAL  PROTECTION 
AGENCY 

40CFRPartS2 

(ARK-«-1-7364:  FRL-«176-«] 

Approval  and  Promulgation  of  Air 
Quality  bnplamantatlon  Plans; 
Arkansas;  nsvlsad  Format  for 
Malarfals  Bsing  Incorporatsd  bf 
Rafsfsnce 

AQENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Final  rule;  administrative 
change. 

SUMMARY:  The  EPA  is  revising  the 
format  of  40  Code  of  Federal 
Regulations  (CFR)  part  52,  Subpart  E  for 
materials  submitted  by  Arkansas  that 
are  incorporated  by  reference  (IBR)  into 
the  State  Implementation  Plans  (SIPs). 
The  regulations  affected  by  this  format 
change  have  all  been  previously 
submitted  by  the  respective  State  agency 
and  approved  by  EPA.  This  format 
revision  will  primarily  affect  the 
"IdentiRcation  of  plan"  sections  of  40 
CFR  52.170.  as  well  as  the  format  of  the 
SIP  materials  that  will  be  available  for 
public  inspection  at  the  EPA  Region  6 
oflice,  the  Air  and  Radiation  Docket  and 
Information  Center  located  in  Waterside 
Mall,  Washington,  DC.,  and  the  Office  of 
the  Federal  Register.  The  sections  of  40 
CFR  52.170  pertaining  to  provisions 
promulgated  by  EPA  or  State-submitted 
materials  not  subject  to  IBR  review  and 
40  CFR  52.171  through  52.183  remain 
unchanged.  The  EPA  has  determined 
that  good  cause  exists  for  issuing  this 
rule  without  public  comment. 
EFFECTIVE  DATE:  This  action  is  effective 
October  23. 1998. 

ADDRESSES:  The  SIP  materials  which  are 
incorporated  by  reference  into  40  CFR 
part  52  are  available  for  inspection  at 
the  following  locations: 
Environmental  Protection  Agency, 

Region  6, 1445  Ross  Avenue.  Suite 

700.  E)allas.  Texas  75202-2733; 
Office  of  Air  and  Radiation,  Docket  and 

Information  Center  (Air  E)ocket).  EPA, 

401  M  Street.  SW,  Room  Ml  500, 

Washington,  DC  20460;  and 
Office  of  the  Federal  Register,  800  North 

Capitol  Street,  NW,  Suite  700, 

Washington,  DC.    - 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Paid  Scoggins,  Air  Planning  Section 
(6PD-4^)  at  the  above  Region  6  address 
or  at (214)  665-7354. 
SUPPLEMENTARY  MFORMATION: 

Background 

Each  State  is  required  by  section 
110(a)(1)  of  the  aean  Air  Act  (ACT),  to 
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have  a  SIP  that  contains  the  control 
measures  and  strategies  which  will  be 
used  to  attain  and  maintain  the  national 
ambient  air  quality  standards.  The  SIP 
is  extensive,  containing  such  elements 
as  emission  inventories,  monitoring 
network,  attainment  demonstrations, 
and  enforcement  mechanisms.  The 
control  measures  and  strategies  must  be 
formally  adopted  by  each  State  after  the 
public  has  had  an  oraortimity  to 
comment  on  them.  They  are  then 
submitted  to  EPA  as  SIP  revisions  on 
which  EPA  must  fonnally  act. 

Once  these  control  measures  are 
approved  by  EPA  pursuant  to  110(k)  of 
the  Act,  after  notice  and  comment,  tiiey 
are  incorporated  into  the  SIP  and  are 
identified  in  part  52  (Approval  and 
Promulgation  of  Implementation  Plans), 
40  CFR.  The  actual  State  regulations 
which  are  approved  by  EPA  are  not 
reproduced  in  their  entirety  in  40  CFR 
part  52,  but  are  "incorporated  by 
reference,"  which  means  that  the 
citation  of  a  given  State  regulation  with 
a  specific  effective  date  has  been 
approved  by  EPA.  This  format  allows 
both  EPA  and  the  public  to  know  which 
measures  are  contained  in  a  given  SIP 
and  ensures  that  the  State  is  enforcing 
the  regulations.  It  also  allows  EPA  to 
take  enforcement  action  or  the  public  to 
bring  citizen  suits,  should  a  State  not 
enforce  its  SIP-approved  regulations. 

The  SIP  is  an  active  or  changing 
document  which  can  be  revised  by  the 
State,  as  necessary,  to  address  the 
imique  air  pollution  problems  in  the 
State  as  long  as  changes  are  not  contrary 
to  Federal  law.  Therefore.  EPA.  from 
time  to  time,  must  take  action  to 
incorporate  into  the  SIP,  revisions  of  the 
State  program  which  may  contain  new 
and/or  revised  regulations.  Regulations 
approved  into  the  SIP  are  then 
incorporated  by  reference  into  part  52. 
As  a  result  of  consultations  between 
EPA  and  the  Office  of  Federal  Register, 
EPA  revised  the  procedures  on  May  22, 
1997  (62  FR  27968),  for  incorporating  by 
reference  federally-approved  SIPs  and 
began  the  process  of  developing, 
pursuant  to  110(h)(1)  of  the  Act:  1),  a 
revised  SIP  document  for  each  State  that 
would  be  incorporated  by  reference 
imder  the  provisions  of  1  CFR  part  51; 
2)  a  revised  mechanism  for  announcing 
Q'A  approval  of  revisions  to  an 
applicable  SIP  and  updating  both  the 
IBR  document  and  the  CFR;  and  3)  a 
revised  fonnat  of  the  "Identification  of 
plan"  sections  for  each  applicable 
subpart  to  reflect  these  revised  IBR 
procedures.  The  description  of  the 
revised  SIP  document.  IBR  procedures 
and  "Identification  of  plan"  format  are 
discussed  in  fiuther  detail  in  the  May 
22. 1997.  Federal  Register  document. 


Content  of  Revised  IBR  Docnment 

The  new  SIP  compilations  contain  the 
federally-approved  portion  of  Slate 
regulations  and  source  specific  permits 
submitted  by  each  State  agency.  These 
regiUations  and  source-specific  permits 
have  all  been  approved  by  EPA  through 
previous  rulemaking  actions  in  the 
Fedoal  Register.  The  SIP  compilations 
are  stored  in  3-ring  binders  and  will  be 
updated  on  an  annual  basis. 

If  no  significant  changes  are  made  for 
any  State  to  the  SIP  during  the  year,  an 
update  will  not  be  made  during  that 
year.  If  significant  changes  occur  during 
the  year,  an  update  could  be  done  on  a 
more  frequent  basis,  as  applicable. 
Typically,  only  the  revised  sections  of 
the  compilation  will  be  updated. 
Complete  resubmittals  of  a  State  SIP 
compilation  will  be  done  on  an  as- 
needed  basis. 

Each  compilation  contains  two  parts. 
Part  1  contains  the  regulations  and  Part 
2  contains  the  source-specific  permits 
that  have  been  approved  as  part  of  the 
SIP.  Each  part  has  a  table  of  contents 
identifying  each  regulation  or  each 
source  specific  permit.  The  table  of 
contents  in  the  compilation  corresponds 
to  the  table  of  contents  published  in  40 
CFR  part  52  for  these  States.  The 
regional  EPA  offices  have  the  primary 
responsibility  for  ensuring  accuracy  and 
updating  the  compilations.  The  Region 
6  EPA  Office  developed  and  will 
maintain  the  compilations  for  Arkansas. 
A  copy  of  the  full  text  of  the  State's 
current  compilation  will  also  be 
maintained  at  the  Office  of  Federal 
Register  and  EPA's  Air  Docket  and 
Information  Center. 

The  EPA  is  beginning  the  phasing  in 
of  SIP  compilations  for  individual 
States,  and  expects  to  complete  the 
conversion  of  the  revised  "Identification 
of  plan"  format  and  IBR  documentation 
for  all  states  by  May  1999.  This  revised 
format  is  consistent  with  the  SIP 
compilation  requirements  of  section 
110(h)(1)  of  the  Act. 

Revised  Fonnat  of  the  "Identification  of 
Plan"  Sections  in  Each  Subpart 

In  order  to  better  serve  the  public. 
EPA  is  revising  the  organization  of  the 
"Identification  of  plan"  section  of  40 
CFR  section  52.170.  The  EPA  is 
including  additional  information  which 
will  more  clearly  identify  the  provisions 
that  constitute  the  enforceable  elements 
of  the  SIP. 

The  revised  "Identification  of  plan" 
section  will  contain  five  subsections:  (a) 
Purpose  and  scope,  (b)  Incorporation  by 
reference,  (c)  EPA  approved  regulaticms, 
(d)  EPA  approved  source-specific 
permits,  and  (e)  EPA  approved 


nonregulattxy  provisions,  such  as 
transpratation  control  measures, 
statutory  provisions,  control  strat^es, 
monitoring  networks,  etc. 

Enfarceabiiity  and  Lqal  Eflsct 

This  change  to  the  procedures  for 
incorporation  by  reference  announced 
today  will  not  alter  in  any  way  the 
enforceabiUty  or  legal  effect  of  approved 
SIP  materials,  including  both  those 
approved  in  the  past  or  to  be  approved 
in  the  future.  As  of  the  effective  date  of 
the  final  rule  approving  a  SIP  revision, 
all  provisions  identified  in  the  Federal 
Register  document  announcing  the  SIP 
approval  will  be  federally  enforceable, 
both  by  EPA  imder  section  113  of  the 
Act  and  by  citizens  under  section  304  of 
the  Act,  where  applicable.  All  revisions 
to  the  applicable  SIP  are  federally 
enforceable  as  of  the  effective  date  of 
EPA  approval  even  if  they  have  not  yet 
been  incorporated  by  reference.  To 
faciUtate  enforcement  of  previously 
approved  SIP  provisions  and  provide  a 
smooth  transition  to  the  new  SIP 
processing  system,  EPA  is  retaining  the 
original  "Identification  of  Plan"  section, 
previously  appearing  in  the  CFR  as  the 
first  or  second  section  of  part  52  for 
each  State  subpart. 

Notice  of  Administrative  Change 

Today's  action  constitutes  a 
"housekeeping"  exercise  to  ensure  that 
federally  approved  State  plans  are 
accurately  reflected  in  40  CFR  part  52. 
State  SIP  revisions  are  controlled  by 
EPA  Regulations  at  40  CFR  j>art  51. 
When  EPA  receives  a  formal  SIP 
revision  request,  the  Agency  must 
publish  the  proposed  revision  in  the 
Federal  Register  and  provide  for  public 
comment  before  approval. 

The  EPA  has  determined  that  today's 
rule  fells  imder  the  "Good  Cause" 
exemption  in  section  553(b)(3)(B)  of  the 
Administrative  Procedures  Act  (APA) 
which,  upon  finding  good  cause, 
authorizes  agencies  to  dispense  writh 
public  participation  and  section 
553(d)(3)  which  allows  an  agency  to 
mfke  a  nde  effective  immediately 
(thereby  avoiding  the  30-day  delayed 
effective  date  otherwise  provided  for  in 
the  APA).  Today's  rule  simply  codifies 
provisions  which  are  already  in  effect  as 
a  matter  of  law  in  Federal  and  approved 
State  programs. 

Under  section  553  of  the  APA.  an 
agency  may  find  good  cause  where 
procedures  are  "impractical, 
unnecessary,  or  contrary  to  the  pubUc 
interest."  Public  comment  is 
unnecessary  since  the  codification  only 
reflects  existing  law.  Immediate  revision 
to  the  CFR  benefits  the  public  by 
removing  outdated  citations. 
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AdminittratiT*  RequinoMnto 

A.  Executive  Order  (E.O.)  12866 

The  Office  of  Management  and  Budget 
(OMB)  has  exempted  this  regulatory 
action  from  E.O.  12866.  entitled 
"Regulatory  Planning  and  Review." 

B.  Executive  Order  12875 

Under  E.0. 12875,  EPA  may  not  issue 
a  regulation  that  is  not  required  by 
statute  and  that  creates  a  mandate  upon 
a  state,  local,  or  tribal  government, 
unless  the  Federal  government  provides 
the  funds  necessary  to  pay  the  direct 
compliance  costs  inciured  by  those 
governments.  If  the  mandate  is 
unfunded.  EPA  must  provide  to  the 
Office  of  Management  and  Budget  a 
description  of  ute  extent  of  EPA's  prior 
consultation  with  representatives  of 
affected  state,  local,  and  tribal 
governments,  the  nature  of  their 
concerns,  copies  of  written 
communications  fcam  the  governments, 
and  a  statement  supporting  the  need  to 
issue  the  regulation,  hi  addition,  E.O. 
12875  requires  EPA  to  develop  an 
effective  process  permitting  elected 
officials  and  other  representatives  of 
state,  local,  and  tribal  governments  "to 
provide  meaningful  and  timely  input  in 
the  development  of  regulatory  proposals 
containing  significant  unfunded 
mandates."  Today's  rule  does  not  create 
a  mandate  on  state,  local,  or  tribal 
governments.  The  rule  does  not  impose 
any  enforceable  duties  on  these  entities. 
Accordingly,  the  requirements  of 
section  1(a)  of  E.O.  12875  do  not  apply 
to  this  rule. 

C.  Executive  Order  13045 

Protection  of  Children  frt>m 
Environmental  Health  Risks  and  Safety 
Risks  (62  PR  19885,  April  23. 1997), 
applies  to  any  rule  that:  (1)  is 
determined  to  be  "economically 
significant"  as  defined  under  Executive 
Order  12866,  and  (2)  concerns  an 
environmental  health  or  safety  risks  that 
EPA  has  reason  to  believe  may  have  a 
disproportionate  efiiact  on  children.  If 
the  regulatory  action  meets  both  criteria, 
the  Agency  must  evaluate  the 
environmental  health  or  safety  effects  of 
the  planned  rule  on  children,  and 
explain  why  the  planned  regulation  is 
preferable  to  other  potentially  effective 
and  reasonably  feasible  alternatives 
considered  by  the  Agency. 

This  rule  is  not  suoject  to  E.0. 13045 
because  it  does  not  involve  decisions 
intended  to  mitigate  environmental 
health  or  safety  risks. 

D.  Executive  Order  13064 

Under  E.O.  13084,  EPA  may  not  issue 
a  regulation  that  is  not  required  by 


statute,  that  significantly  affects  or 
uniquely  affects  the  communities  of 
Indian  tribal  governments,  and  that 
imposes  substantial  direct  compliance 
costs  on  those  communities,  unless  the 
Federal  govonment  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  the  tribal 
governments.  If  the  mandate  is 
unfunded,  EPA  must  provide  to  the 
Office  of  Management  and  Budget,  in 
separately  identified  section  of  the 
preamble  to  the  rule,  a  description  of 
the  extent  of  EPA's  prior  consultation 
with  representatives  of  affected  tribal 
governments,  a  summary  of  the  natiue 
of  their  concerns,  and  a  statement 
supporting  the  need  to  issue  the 
regulation.  In  addition,  E.0. 13084 
requires  EPA  to  develop  an  effective 
process  permitting  elected  officials  and 
other  representatives  of  Indian  tribal 
governments  "to  provide  meaningful 
and  timely  input  in  the  development  of 
regulatory  policies  on  matters  that 
significantly  or  uniquely  afiiect  their 
communities."  Today's  rule  does  not 
significantly  or  uniquely  affiect  the 
communities  of  Indian  dibal 
governments.  This  action  does  not 
involve  or  impose  any  requirements  that 
affect  Indian  taibes.  Accordingly,  the 
requirements  of  section  3(b)  of  E.O. 
13084  do  not  aj^ly  to  this  rule. 

E.  Regulatory  Flexibility  Act 

Under  the  Regulatory  Flexibility  Act, 
5  U.S.C  600  et  seq.,  EPA  must  prepare 
a  regulatory  flexibdlity  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities,  5  U.S.C.  603 
and  604.  Alternatively.  EPA  may  certify 
that  the  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  Small  entities  include  small 
businesses,  small  not-for-profit 
enterprises,  and  government  entities 
writh  jurisdiction  over  populations  of 
less  than  50,000. 

The  regulations  affected  by  this 
format  change  to  40  CFR  part  52  have 
all  been  previously  submitted  by  the 
respective  State  agency  and  approved  by 
EPA.  Therefore,  the  Regional 
Administrator  certifies  that  there  is  no 
significant  impact  on  any  small  entities 
affscted. 

F.  Unfunded  Mandates 

Under  section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995,  signed 
into  law  on  March  22, 1995,  EPA  mtist 
prepare  a  budgetary  impact  statement  to 
accompany  any  proposed  or  final  rule 
that  includes  a  Federal  mandate  that 
may  result  in  estimated  costs  to  State, 
loc^,  or  tribal  governments  in  the 
aggregate:  or  to  private  sector,  of  $100 
million  or  more.  Under  section  205, 


EPA  must  select  the  most  cost-effective 
and  least  burdensome  alternative  that 
achieves  the  obfectives  of  the  rule  and 
is  consistent  with  statutory 
requirements.  Section  203  requires  EPA 
to  establish  a  plan  for  infmming  and 
advising  any  small  govemmoits  that 
may  be  rignificantly  or  uniquely 
impacted  Dv  the  rule. 

the  EPAhas  determined  that  the 
approval  action  promulgated  does  not 
include  a  Federal  mandate  that  may 
result  in  estimated  costs  of  $100  million 
or  more  to  either  State,  local,  or  tribal 
governments  in  the  aggregate,  or  to  the 
private  sector.  This  Fednal  action 
approves  preexisting  requirements 
under  State  or  local  law,  and  imposes 
no  new  requirements.  Accordingly,  no 
additional  costs  to  State.  local,  or  tribal 
governments,  or  to  the  private  sector, 
result  fitun  this  action. 

G.  Subaiission  to  Congress  and  the 
Comptroller  General 

The  Congressional  Review  Act,  5 
U.S.C  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  emch  House  of 
Congress  and  to  the  Comptroller  Gmieral 
of  the  United  States.  The  EPA  will 
submit  a  report  containing  this  rule  and 
other  required  information  to  the  U.S. 
Senate.  Uie  U.S.  House  of 
Representatives,  and  the  Comptroller 
General  of  the  United  States  prior  to 
publication  of  the  rule  in  the  Federal 
Kegiater.  A  major  rule  cannot  take  effect 
until  60  days  after  ita  published  in  the 
Federal  Register.  This  rule  is  not  a 
"major  rule"  as  defined  by  5  U.S.C. 
804(2). 

H.  Judicial  Review 

The  EPA  has  determined  that  the 
provisions  of  section  307(b)(1)  of  the 
Clean  Air  Act  pertaining  to  petitions  for 
judicial  review  are  not  applicable  to  this 
action.  Prior  EPA  rulemaking  actions 
approving  each  individual  component 
of  Arkansas  SIP  compilations  had 
previously  afforded  interested  parties 
the  opportunity  to  file  a  petition  for 
judicial  review  in  the  United  States 
Court  of  Appeals  for  the  appropriate 
drcmt  within  60  days  of  such 
rulemaking  action.  Thus,  EPA  sees  no 
need  in  this  action  to  provide  an 
additional  opportunity  for  judicial 
review. 

List  of  SabJaGtB  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Carbon  monoxide.    — 
Hydrocaibims.  Inoorpontion  by 
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reference.  Intergovernmental  relations. 
Lead,  Nitrogen  dioxide,  Ozone, 
Particulate  matter.  Reporting  and 
record-keeping  requiremente.  Sulfur 
oxides. 

Dated:  September  30. 1998. 
Jany  QUfonl, 
Deputy  Reffonal  Administrator,  Region  6. 

Part  52  of  chapter  I,  title  40,  Code  of 
Federal  Regulations,  is  amended  as 
follows: 

PART  52-[AMENDEPl 

1.  The  authority  for  citation  for  part 
52  continues  to  read  as  follows: 

Authority.  42  U.S.C  7401  et  seq. 

Subpart  E— Arkansas 

2.  hi  subpart  E  §  52.170  is 
redesignated  as  §  52.200  and  the 
heading  and  paragraph  (a)  are  revised  to 
read  as  follows: 


152.200   Original  MaMMcatfonofplm 


(a)  This  section  identifies  the  original 
"Aricansas  Plan  for  Implementation  for 
Air  Pollution  Control"  and  all  revisicnis 
submitted  by  Arkansas  that  were 
federally  approved  prior  to  July  1, 1998. 
•        •        •        *        * 

3.  A  new  §  52.170  is  added  to  read  as 
follows: 

f  52.170    MenOflcalionofplan. 

(a)  Purpose  and  scope.  This  section 
seta  forth  the  applicable  State 
Implementation  Plan  (SIP)  for  Ariumsas 
under  section  110  of  the  Clean  Air  Act, 
42  U.S.C  7410,  and  40  CFR  part  51  to 
meet  national  ambient  air  quality 
standards. 

(b)  Incorporation  by  reference. 

(1)  Material  listed  in  paragraphs  (c). 
(d)  and  (e)  of  this  section  with  an  EPA 
approval  date  prior  to  July  1 1998,  was 
approved  for  incorporation  by  reference 
by  the  Director  of  the  Federal  Register 
in  accordance  with  5  U.S.C.  552(a)  and 
1  CFR  part  51.  Material  is  incorporated 
as  it  existe  on  the  date  of  the  approval, 


and  notice  of  any  change  in  the  material 
will  be  published  in  the  Federal 
Ragiilar.  Entiles  in  paragraphs  (c),  (d) 
and  (e)  of  this  section  with  EPA 
approval  dates  after  July  1, 1998,  will  be 
incorporated  by  refarencse  in  the  next 
update  to  the  SIP  compilation. 

(2)  EPA  Region  6  certifies  that  the 
rules/regulations  provided  by  EPA  in 
the  SIP  cnnpilation  at  the  addresses  in 
paragraph  (b)(3)  are  an  exact  duplicate 
of  the  officially  pnnnulgated  St^  ndes/ 
regulations  which  have  been  approved 
as  part  of  the  State  Implementation  Plan 
asofjuly  1,1998. 

(3)  Copies  of  the  materials 
incorpotated  by  refBrenoe  may  be 
inspected  at  the  Region  6  EPA  Office  at 
1445  Ross  Avenue,  Suite  700,  Dallas, 
Texas.  75202-2733:  the  EPA.  Air  and 
Radiation  Dodcet  and  Information 
Center,  Air  Docket  (6102),  401  M  Street, 
SW,  Wadiington,  DC  20460;  or  at  the 
Office  of  Federal  Register,  800  North 
Capitol  Street,  NW,  Suite  700. 
Washington,  DC 

(c)  EPA  approved  regulations. 


EPA  Approved  Regulations  in  the  Arkansas  SIP 


state  citation 


Trtle/subiect 


State  sub- 
mittavefleo- 
tivedate 


EPA  approval  date 


Convnenis 


Sedionl 
Seclion2 
Sections 
Section4 
Sections 

Seciion6 
Section? 
Sections 


Section  8.1 

Seciion9  . 
SecttonlO 

Sedionl  . 
Section2  . 
Sections  . 
Section  4  , 
SecHonS  . 
Secione 
Section?  . 
SecHona 


RegulatkMia  of  ttie  Arttant 

TiMe 

Purpose 

Definitions 

Permits 

Emission  Limitations  Appli- 
cable to  New  or  ModHied 
EquipmenL 

Upset  CondHions.  Revised 
Emission  Limitations. 

Sampling  and  Monitoring 
Requirements. 

Compiance  Schedules 
and  Emission  Limitations 
Applicable  to  Existing 
EquipmenL 


Plan  of  Imptomantatlon  for  Mr  PoOuOon  Central 


Designated  Facilities 


Severability 

Effective  date  (June  SO. 
1975). 


oe/sorrs 

06/30/75 
0S/2S/88 
03/25/88 
05/22/87 


07/11/79 
07/11/79 
06/29/81 

09/11/81 


06/30/75 
06/30^ 


10/05/76.  41  FR  43904 
1GA)S/76, 41  FR  43904 
05/01/89.  54  FR  18494 
06/01/89.  54  FR  18404 
02/23/89,  54  FR  07764 


08/27/81.  46  FR  43145  -. 

08/27/81. 46  FR  43145  ... 

01/12/82. 47  FR  01291 
and. 

01/14/82.  47  FR  02113  ~ 


10^5/76, 41  FR  43904 
1(M)S/76. 41  FR  43904 


Ref  52^00(c)(04). 
Ref  52^00(c)(04). 
RefS2.200(CK27). 
Ref  52^00(c)(27). 

Ref  52.200(cK26)  Diveraian  techniquas 
for  Federal  alack  ftaigM  raquiremante. 

RefS2.200(c)(11). 

Ref  52.200(0(11). 

Ref  52.200(c)(16). 


Ref  52.200(c)(14). 

Vwiwioe  for  a  sfiaoMc  facKfy. 

Seclion  8.1  is  NOT  in  Ota  SIP.  but  is 

part  of  fie  Fedaraly  approved  Artcan- 

saa  111(d)  Plan.  See  40  CFR  Part  62, 

Subpart  E,  for  status  of 

lll(d}  Plana. 
Ref  52.200(cK04). 
Ref  52.200(c)(04). 


Arfcanaaa  ftaguMlon  No.  9i  PeniiN 


Short  Tide 

DeaniDone  ...........»._ 

*   ...  -  . ...- 
AppKanRy  ........~.~ 

Maximum  Fees 

RetroadMly ........... 

Permit  Fee  Payinani 


12/16^6 
12/16/86 
12/16^6 
12/16/86 
12/16/86 
12/16/85 
12/16/85 
12/16/86 


11/26/86,51 
11/26/86.51 
11/26/86.51 
11/26/86.51 
11/26/86.51 
11/26/86,51 
11/26/86.51 
11/26/86.51 


FR  40975 
FR  40075 
FR  40075 
FR  40075 
FR  40075 
FR  40075 
FR  40075 
FR  40075 


Raf  52.200(0X24). 
Raf  52.200(0(24). 
Raf  52.200(0(24). 
R8fS^200(0<24). 
Raf  5^200(0(24). 
Raf  52^00(0(24). 
RafS2Ji00(O(24). 
Raf  52.200(0(24). 
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EPA  APPROVED  Regulations  in  the  Arkansas  SIP— Continued 


state  citation 

Title/subject 

Stale  sub- 
mittal/effeo- 
livedato 

EPA  approval  date 

Comments 

Section  9  

Solid  Waste  Fee 

11/26/86.51  FR  40975 

11/26/86.51  FR  40975 

1 1/26«6.  51  FR  40975 

11/26/86.51  FR  40975  

1 1/26«6.  51  FR  40975 

NOT  IN  SIP. 
Ref  52.200(0(24). 
Ref  52.200(c)(24). 
Ref  52.200(0(24). 
Ref  52.200(0(24). 
Ref  52.200(0(24). 

Section  10 

Fee  Sctiedule 

12/16/85 
12/16/85 
12/16«5 
12/16/85 
12/1 6«5 

Review  of  Fees 

Section  12 

Severabiity 

Appeaia  

Section  14  

Effective  Date 

Pfweottonof  SIgntficant  Diartofllon  Supptamant  to  the  Arttansaa  Plan  of  In^ilMnentation  for  Air  Polliition  Control 


Section  1 


Section2 
Sections 
Section4 
Section5 
Sectione 


Tide 


Purpose 

Definitions 

Adoption  of  Regulations 

Severability 

Effective  Date 


06/19/90 


06/19/90 
06/19/90 
06/19/90 
06/19/90 
06/19/90 


0SA)2/91.  56  FR  20137 


05/02/91.  56  FR  20137 
05/02/91.  56  FR  20137 
05/02/91.  56  FR  20137 
05/02/91.  56  FR  20137 
05rt)2«1.  56  FR  20137 


Ref  52.200(c)(28). 

See  40  CFR  52.181  for  status  of  Arkan- 
sas PSD  regulations  in  /Arkansas  SIP. 
Ref  52.200(0(28). 

Ref  52200(0(28).  

Ref  52.200(c)(28). 
Ref  52.200(c)(28). 
Ref  52.200(c)(28). 


Reguiattona  for  Um  Control  of  VotoWe  Organic  Compounds 


Sectioni 
Section2 
Sections 
Section4 
Section5 

Sectione 


Title „ 

Purpose 

Definitions 

General  Provisions 

Provisions  for  Specific 

Processes. 
Severability 


04/04/79 
04/04/79 
04/23/81 
04/23/81 
12/19/79 


04A)4/79 


01/29/80.  45  FR  06569 
01/29/80.  45  FR  06569 
10/13/81,  46  FR  50370 
10/13«1.  46  FR  50370 
02/08/83.  48  FR  05722 

01/29/80.  45  FR  06569 


Ref  52.200(c)(7). 
Ref  52.200(c)(7). 
Ref  52.200(0(13). 
Ref52.200(c)(13). 
Ref52.200(c)(21). 

Ref  52.200(c)(7). 


(d)  EPA-approved  State  Source-specific  requirements. 

EPA-Approved  Arkansas  Source-Specific  Requirements 


Name  of  source 

Permit  No. 

State  ap- 
proval/effec- 
tive date 

EPA  ap- 
proval (fate 

CoiiNiients 

None. 

(e)  EPA  approved  ncmegulatory  provisions  and  quasi-regulatory  measures. 

EPA  Approved  Statutes  in  the  Arkansas  SIP 


State  citation 


Titie/subiect 


State  sul>- 
mittal/effec- 
tivedate 


EPA  approval  date 


Comments 


Arkansas  Wator  and  Air  Pollution  Control  Act— Part  I 


82-1901 
82-1902 
82-1903 

82-1904. 

82-1905. 


82-1906 
82-1907. 


THJe  of  Act 

Definitions 

Pollution  Control  Commis- 
sioa 

Powers  and  Duties  of 
Commisston. 

Persons  Operating  Dis- 
posal Syslenv— Furnish- 
ing Intormalion  and  Per- 
mMting  Examinations 
and  Surveys. 

Hearing  Before  Commit- 
sion  or  Msmber— Appsal 
Proosdure. 

Co-opsralfon  with  Agency 
of  Another  State  or 
UnMsd  States. 


01/28/72 
01/28/72 
01/28/72 

01/28/72 

01/28/72 


01/28/72 
01/28/72 


05/31/72.  37  FR  10850 
05/31/72.  37  FR  10850 
05/31/72.  37  FR  10850 

05/31/72.  37  FR  10850 

05/31/72.  37  FR  10850 


05/31/72,  37  FR  10860 
05/31/72.  37  FR  10860 


Ref  52.200(a)&(b). 
Ref  52.200(a)&(b). 
Ref  52.200(a)&(b). 

Ref  52.200(a)  &  (b). 

Ref  52.200(a)  &  (b). 


Ref  52.200(a)  &  (b). 
Ref  52.200(a)  &  (b). 
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82-1916  thru  82-1921 


82-1931 . 

82-1932 . 

82-1933 

82-1934 

82-1935 

82-1936 

82-1937 


82-1938 
82-1939 
82-1940 

82-1941 


82-1942 


82-1943 


Act  251 


EPA  Approved  Statutes  in  the  Arkansas  SIP— Continued 


state  citation 

Titie/subiect 

State  sub- 
mittai/effec- 
tivedale 

EPA  s«]proval  date 

Comments 

82-1908 - 

82-1909      

Actions  Declared  Public 
Nuisance— Permit  to 
Construct.  Make 
Changes  in  or  Operate 
Dispc»al  System^uth 
misskm  of  Plans. 

Violation  of  Act  a  Mis- 
demeanor—Pollution  a 
Nuisance— At>atemenL 

01/28/72 
01/28/72 

05/31/72.  37  FR  10850  

0501/72.  37  FR  10850 

Ref  52.200(a)  &  (b). 
Ref  52.200(a)  &  (b). 

Arkansas  Environmsntai 


Act  (Act  817  of  1963) 


Permit  Fees  Act 


12/16/85 


11/12/86.51  FR  40975 


Ref  52200(c)(24). 


Arkansas  Wator  and  Air  PoNutfon  Control  Act-Part  I 


Air  Pollution— State  Policy 

Purpose  of  Act  

Definitions — 

Exemptions 

Powers  of  Commission  

Factors  in  Exercise  of 
Commission  Powers. 

Industrial  Secrets  Corv 
fidenttal— Revealing  a 
Misdemeanor. 

Unlawful  Acts  -.. 

Variance  From  Regulatk>ns 

Application  of  Water  Poltu- 
tkm  Provisions. 

PoiitKal  Subdivision  For- 
bidden to  Legislate  on 
Air  Pollution. 

Radiation  Control  Law  not 
Amended  or  Repealed— 
No  authority  to  Commis- 
sion Over  Emptoyer-Env 
ptoyee  Reiatk>nships. 

Private  Rights  Unchanged 


01/28/72 
01/28/72 
01/28/72 
01/28/72 
01/28/72 
01/28/72 

11/25/85 


01/28/7^ 
01/28/72 
01/28/72 

01/28/72 
01/28/72 

01/28/72 


0501/72.  37  FR  10850 
05/31/72,  37  FR  10850 
0501/72.  37  FR  10850 
05/31/72,  37  FR  10850 
05/31/72.  37  FR  10850 
05/31/72.  37  FR  10850 

08A)4/86.  51  FR  27804 


05/31/72.  37  FR  10850 
05/31/72.  37  FR  10850 
05/31/72.  37  FR  10650 

05/31/72.  37  FR  10850 
05/31/72.  37  FR  10850 

0501/72,  37  FR  10850 


Ref  52.200(a)  &  (b). 
Ref  522(Xm  &  (b). 
Ref  52J200(a)  &  (b). 
Ref  52.200(a)  &  (b). 
Ref  52.200(a)  &  (b). 
Ref  52.200(a)  &  (b). 

Ref  52200(0(23). 


Ref  52.200(a)  &  (b) 
Ref  52.200(a)  &  (b). 
Ref  52200(a)  &  (b). 

Ref  52200(a)  &  (b). 
RefS2200(a)&(b). 

Ref  52200(a)  &  (b). 


Small  Business  Assistance  Program  Act  (Act  251  of  1993) 


SBAPAct 


02/26/93 


03/08/95  60  FR  12691  .?.. 


Ref52200(c)(31). 


EPA  APPROVED  Control  Measures  in  the  Arkansas  SIP 


Control  measures 


Air  Quality  Surveillance 
Networit. 

Lead  SIP 

Air  Quality  Surveillance 
Data  Reporting. 

Protedfon  of  Visit)ility  in 
Mandatory  Class  I  Fed- 
eral Areas. 

Part  II  of  the  Visibility  Pro- 
tection Plan. 

Stack  Height  Negative  Dec- 
laratkxi. 

SmaN  Business  Statnnary 
Source  Techracai  and 
Environmental  Compli- 
ance Assistance  Program. 


Applicable  geographic  or 
nonattainment  area 


Statewide. 

Statewide  . 
Statewide . 

Statewide 


Statewide. 
Statewide. 
Statewide 


State  sut>- 
mittal/effec- 
tivedate 


02/15/77 

12/10/79 
04/24/80 

06/12/85 


10/0907 
09/12/86 
11/06/92 


EPA  approval  date 


04/11/79.  44  FR  21 645 

04/16/82,  47  FR  16330 
08/0601,  46  FR  40006 

02/10/86,  51  FR  04912 


07/21/88,  53  FR  27517 
04/10/89,  54  FR  14222 
03A)8/95,  60  FR  12691 


Comments 


Ref  52200(c)(6). 

Ref52200(c)(17). 
Ref  52200(c)(20). 

Ref  52200(0(22). 


Ref  52200(c)(25) 
Ref  52200(0(26). 
Ref52200(c)(31). 
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(FR  Ooc.  9fr-2848g  Filed  10-22-98;  8:45  am) 
■LUNO  OOOS  ( 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40CFRPart271 
FRL-cire-i] 

Louiaiana:  Final  Authorization  of  Stat* 
HaiawfcHia  Waata  Management 
Prograro  Revlalona 

AOENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Immediate  final  rule. 

SUMMARY:  The  State  of  Louisiana  has 
applied  for  authorization  to  revise  its 
Hazardous  Waste  Program  under  the 
Resource  Conservation  and  Recovery 
Act  (RCRA).  The  EPA  has  reviewed 
Louisiana's  application  and  determined 
that  its  Hazardous  Waste  Program 
revision  satisfies  all  the  requirements 
necessary  to  qualify  for  final 
authorization.  Unless  adverse  written 
comments  are  received  on  this  action 
during  the  review  and  comment  period 
EPA's  decision  to  approve  Louisiana's 
Hazardous  Waste  Program  revision  will 
take  efliect  as  provided  below  in 
accordance  with  Hazardous  and  Solid 
Waste  Amendments  of  1984  (HSWA). 
DATES:  This  immediate  final  rule  is 
effective  on  December  22,  1998  without 
further  notice,  unless  the  EPA  receives 
adverse  comment  by  November  23, 
1998.  Should  the  EPA  receive  such 
comments,  it  will  publish  a  timely 
doctmient  withdrawing  this  rule. 
ADDRESSES:  Copies  of  the  Louisiana 
program  revision  application  and  the  * 
materials  which  EPA  used  in  evaluating 
the  revision  are  available  for  inspection 
and  copying  from  8:30  a.m.  to  4  p.m. 
Monday  through  Friday  at  the  following 
addresses:  Louisiana  Diepartment  of 
Environmental  Quality.  H.B.  Oarlock 
Building.  7290  Bluebonnet,  Baton 
Rouge.  Louisiana  70810.  phone  (504) 
765-0617  and  EPA,  Region  6  Library. 
12th  Floor,  1445  Ross  Avenue.  Dallas. 
Texas  75202-2733.  phone (214)  665- 
6444.  Written  comments,  referring  to 
Docket  Number  LA-98-1,  should  be 
sent  to  Alima  Patterson,  Region  6 
Authorization  Coordinator,  Grants  and 
Authorization  Section  (6PD-G), 
Multimedia  Planning  and  Permitting 
Division,  EPA  Region  6, 1445  Ross 


Avenue.  Dallas.  Texas  75202-2733. 
Phone  number  (214)  665-8533. 
FOR  FURTHER  INFORMATION  CONTACT: 
Alima  Patterson,  Region  6  Authorization 
Coordinator,  Grants  and  Authorization 
Section  (6PD-G).  Multimedia  Plaiming 
and  Permitting  Division,  EPA  Region  6. 
1445  Ross  Avenue,  Dallas,  Texas  75202- 
2733.  Phone  number:  (214)  665-8533. 
SUPPLEMENTARY  INFORMATION: 

A.  Background 

States  authorized  under  section 
3006(b)  of  RCRA,  42  U.S.C.  6926(b). 
have  a  continuing  obligation  to  maintain 
a  hazardous  waste  program  that  is 
equivalent  to,  consistent  with,  and  no 
less  stringent  than  the  Federal 
Hazardous  Waste  Program.  Revisions  to 
State  Hazardous  Waste  Programs  are 
necessary  when  Federal  or  State 
statutory  or  regulatory  authority  is 
modified  or  when  certain  other  changes 
occur.  Most  commonly.  State  program 
revisions  are  necessitated  by  changes  to 
EPA's  regulations  in  40  Code  of  Fmleral 
Regulations  (CFR)  parts  124,  260-266, 
268,  273,  270,  and  279. 

B.  Louisiana 

The  State  of  Louisiana  initially 
received  final  authorization  on  February 
7, 1985  (50  FR  3348).  to  implement  its 
base  Hazardous  Waste  Management 
program.  Louisiana  received 
authorization  for  revisions  to  its 
program  on  January  29.  1990  (54  FR 
48889),  October  25,  1991  (56  FR  41958), 
and  technical  corrections  at  (56  FR 
51762).  efiiective  January  23,  1995  and 
another  technical  corrections  was  made  . 
at  (59  FR  55368-55371).  (60  FR  18360), 
March  8,  1995  (59  FR  66200),  October 
17, 1995.(60  FR  53707)  effective  January 
2.  1996.  March  28,  (61  FR  13777-13782) 
effective  June  11, 1996  and  December 
29.  1997.(62  FR  67572-67577)  effective 
March  16. 1998.  On  January  6. 1998  and 
April  17, 1998,  Louisiana  submitted  a 
final  complete  program  revision 
applications  for  additional  program 
approval.  The  State  of  Louisiana  has 
also  adopted  the  regulations  for  Import 
and  Export  of  Hazardous  Waste  which 
is  not  delegable  to  the  State.  However, 
the  requirements  of  the  Import  and 
Export  regulations  will  be  administered 
by  the  EPA  and  not  the  State  because 
the  exercise  of  foreign  relations  and 
international  commerce  powers  is 
reserved  to  the  Federal  government 
under  the  United  States  constitution. 


Today,  Louisiana  is  seeking  approval  of 
its  program  revision  in  accordance  with 
40  CFR  271.21(b)(3). 

In  1983,  the  Louisiana  legislature 
adopted  Act  97,  which  amended  and 
reenacted  Louisiana  Revised  Statutes 
30:1051  et  seq..  the  Environmental 
Affairs  Act.  This  Act  created  the 
Louisiana  Department  of  Environmental 
Quality,  which  has  lead  agency 
jurisdictional  authority  for 
administering  the  RCRA  Subtitle  C 
program  in  the  State.  Also,  the  LDEQ  is 
designated  to  faciUtate  communication 
between  the  EPA  and  the  State. 

The  EPA  reviewed  Louisiana's 
application  and  is  today  making  an 
immediate  final  decision,  subject  to 
review  and  comment,  that  Louisiana's 
Hazardous  Waste  Program  revision 
satisfies  all  of  the  requirements 
necessary  to  quafify  for  final 
authorization.  Consequently,  the  EPA 
intends  to  grant  authorization  for  the 
additional  program  modifications  to 
Louisiana.  The  public  may  submit 
written  comments  on  EPA's  final 
decision  until  November  23, 1998. 
Copies  of  LDEQ's  application  for 
program  revision  are  available  for 
inspection  and  copying  at  the  locations 
indicated  in  the  ADDRESSES  section  of 
this  document. 

Approval  of  Louisiana's  program 
revision  shall  become  eRiective  60  days 
from  the  date  this  document  is 
published,  unless  an  adverse  written 
comment  pertaining  to  the  State's 
revision  discussed  in  this  docimient  is 
received  by  the  end  of  the  comment 
period.  If  an  adverse  written  comment  is 
received,  the  EPA  will  publish  either, 
(1)  a  withdrawal  of  the  immediate  final 
decision,  or  (2)  a  dociunent  containing 
a  response  to  the  comment  that  either 
affirms  that  the  immediate  final 
decision  takes  effect  or  reverses  the 
decision. 

The  Louisiana's  program  revision 
application  includes  State  regulatory 
changes  that  are  equivalent  to  the  rules 
promulgated  in  the  Federal  RCRA 
implementing  regulations  in  40  CFR 
parts  124,  260-266,  268,  273,  270  and 
279,  that  were  published  in  the  FR  from 
July  1, 1994,  through  June  30, 1996. 
This  proposed  approval  includes  the 
provisions  that  are  listed  in  the  chart 
below.  This  chart  also  lists  the  State 
analogs  that  are  being  recognized  as 
equivalent  to  the  appropriate  Federal 
requirements. 
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Federal  citation 


1.  Recovered  OH  Exclusion,  [59  FR  38536- 
38545];  July  28, 1 994.  (Checklist  1 35). 


2.  Removal  of  the  Conditional  Exemptran  for 
Certain  Slag  Residues,  [59  FR  43496- 
43500);  as  amended  August  24,  1994. 
(Checklist  136). 

3.  Universai  Treatment  Standards  and  Treat- 
ment Standards  for  Organic  Toxicity  Ctiar- 
acteristic  Wastes  and  Newly  Listed  Wastes. 
[59  FR  47982-48110];  September  19,  1994, 
as  amended  at  60  FR  242-302,  January  3, 
1995.  (Chectdist  137). 


State  analog 


4.  Testirig  and  Monitorir^  Activities  AmerKlment 

I.  [  60  FR  3089-3095);  January  13,  1995. 
(Checklist  139). 

5.  Cart>amate  Production  Identification  arxJ  List- 
ing of  Hazardous  Waste;  [60  FR  7824-7859) 
Febmary  9,  1995,  as  amended  at  [60  FR 
19165],  April  17,  1995  and  [60  FR  25619], 
May  12,  1995.  (Checklist  140). 

6.  Testing  and  Monitoring  Activities  Amerxknent 

II,  [60    FR    17001-17004),    April    4,    1995. 
(Checklist  141). 

7.  Universal  Waste:  General  Provisions;  [60  FR 
25492-25551];  May  11,  1995.  (Checklist  142 

A>. 


8.  Universal  Waste  Rule:  Specific  Provisions  for 
Batteries;[60  FR  25492-25551],  May  11, 
1995.  (Checklist  142  B). 


9.  Universal  Waste  Rule:  Specifk:  Provisions  for 
Batteries;  [60  FR  25492-25551);  May  11, 
1995.  (Checklist  142  C) 


10.  Universal  Waste  Rule:  Speciffc  Provlsfons 
for  Thermostats,  [60  FR  25492-25551];  Ktey 
11.1995.  (Checklist  142  D).. 

11.  Universal  Waste  Rule:  Petition  Proviskxis  to 
Add  a  New  Universai  Waste;  [60  FR  25492- 
25551):  May  11, 1995.  (Checklist  142  E).. 


Louisiana  Revised  Statutes  (LRS)  30:  §2180  et  sea  as  amended  June  14,  1991.  effective 
June  14,  1991;  Louisiwta  Hazardous  Waste  Regulatkxe  (LHWR)  §§,105.D.33i>, 
105.D.43.g,  as  amended  September  20,  1996,  effective  September  20.  1996;  3001  .B.3. 
4105.B.8-«,  and  4105.B.12,  as  amended  September  20,  1996;  effective  September  20. 
idd6 

LRS  30:2180  ef  seq:  as  amended  June  14,  1991,  effective  June  14,  1991;  LHWR  Chapter  22. 
Table  2,  as  amended  January  20,  1996;  effective  January  20.  1996  and  §4139A.5,  at 
amendedMay20, 1997;  effective  May  20.  1997. 

LRS  302180  et  seq,  as  amended  June  14.  1991.  effective  June  14.  1991;  LHWR 
§§105.0.28-31.105  K,  105.K.1,  as  amended  September  20,  1996;  effective  Septerrber  20, 
1996,  105.K.2,  as  amended  June  20,  1998.  effective  June  20.  1998.  l09.Solid  waste.5JLM. 
and  1501.C.6  as  amended  May  20,  1997,  effective  May  20,  1997,  3001.C.1,  3001.C.3- 
C.3.ai,  3001.C.3.b,  Chapter  30.  Appendw.  M.  as  amended  Septemtwr  20.  1996,  effective 
September  20.  1996.  4139.B.3.  as  amended  May  20.  1997.  effective  May  20.  1997,  4307, 
as  amended  September  20,  1995,  effective  September  20.  1995.  2201  .G.4i)-c.  2201.1.3- 
4,2203A.  Debris,  2203.A  underlying  Hazardous  Constituent.  222l.E.i-E.5.2223A-A.3. 
2223.B,  2223.C,  2225.B,  2225.C,  2227.A,  2227.C.2.  2227.D,  2229.C-C.3,  2233,  2245A- 
J,2246A,2246.D.1.a-b,  2246.D.3,  2246.E.-E1,  2247.B.22247.C.4,  Chapter.  22.table 
2.3,6,7,  and  11,  as  amended  January  20.  1996.  2230.B.2.  as  amended  May  20,  1997,  effec- 
tive May  20, 1997. 

LRS  302180  etseq.  as  amended  June  14.  1991.  effective  June  14.  1991;  LHWR  §110.  as 
amended  S^emtjer  20.  1996,  1996.  effective  September  20, 1996. 

LRS  302180  ef  seq.  as  amended  June  14,  1991,  effective  June  14,  1991.  LHWR 
§§4905JV.5-6,  4905.A.7,105.D.33.d,  and  4901  C,  Table  2,  4901  .E,  and  F,  4901  .G.  Tabte  .6, 
3105.  Table  .1,  as  amended  Febnjary  20, 1998,  effective  Febniary  20, 1998. 

LRS  302180  ef  seq,  as  amended  June  14.  1991.  effective  June  14.  1991.  LHWR  §110,  as 
amended  September  20,  1996,  effective  Septemtwr  20,  1996. 

LRS  302180  et  seq,  as  amended  June  14,  1991,  effective  June  14,  1991;  LHWR 
§§105  D.48,  as  amended  May  20,  1997,  effective  May  20,  1997;  109,  as  amended  Septem- 
bet  20,  1995;  effective  Septen*er  20,  1995;  305.C.11,  as  amended  May  20.  1997;  effective 
Mm  20  1997;  1101.A-E;  as  amended  January  20,  1996;  effective  January  20,  1996: 
1103.C,  amended  September  20,  1996:  effective  September  20,  1996;  1501.C.11,  as 
amended  May  20.  1997;  effective  May  20,  1997;  2201.1.5,  3801 A  3801. B.  3801  .C,  3813, 
3813.H  381 5,381 7,381 7.A-B.  381 9,3823,3825 A-C.6.3827.3829A-B.3831A-H,3833.3835- 
3835 C  3837  3839-3839.B.  3841. A.I,  3841. B,  3841.B.1-6,  3845,  3847>-C.6,  3849. 
3851  A^,  3853.A-H.  3855A-C2,3857-3857.C.  3859,  3861-3861  .B,3863>-B,  3865>-B, 
3867JV-B.3869JK-B,  3871-3871  .B,  3873JV-B,  387SA-D,  3677 A-B,  3879-3879.C,  3915.B, 
3915  B-e.5.  as  amended  May  20,  1997.  effective  May  20.  1997;  3911.  as  amended  Octo- 
ber 20  1994,  effective  October  20,  1994;  and  4307.  as  amended  SeptenOer  20,  1995,  ef- 
fective September  20.  1995.LAC  33:V.3903  is  more  stringent  than  40  CFR  261 .5{c)-(c)(6), 
3911  and  3915.B.1-5.  are  more  stringent  than  40  CFR  261 .5(f)(3)(i-vi)  and  (g)(3)0-w). 
1101.A-E  are  more  stringent  than  40  CFR  262.10(bHg).  and  3801  D.  are  more  stringent 
than  40  CFR  261. 5(f) (3)(i-vi), and  (g)(3)(i-iv).  because  the  State  of  Louisiana  does  not  rec- 
ognize the  exemption  of  conditionaliy  exempt  small  quantity  generators.  Louisiana  genera- 
tors of  0-100  kg/month  must  comply  with  more  stringent  small  quantity  generator  rec^jtre- 
ments.  Generators  vi^ho  generate  more  than  1  kg  acutely  hazardous  waste  are  siA»ect  to  fufl 
regulations.  The  40  CFR  261 .5(0(3)(iv)  and  (g)(3)(fv)  equivalent  Louisiana  citation,  LAC 
33:VII.301.B.1  (LAC  33:VII.315.N  and  LAC  33:VII.521.H),  is  more  stringer*  because  solid 
waste  landfills  are  prohitMted  from  accepting  hazardous  waste,  with  the  exception  of  house- 
hokJ  hazardous  waste. 

LRS  302180  et  seq;,  as  amended  June  14,1991,  effective  June  14,  1991.  LHWR 
§§105D.48.a.  305.C.11.a,  1501.C.11.a.  2201.l.5.a,  3801,  3803.A  1-02,3813,  3821A- 
A3b  3823A  3843.A-A.3.B,3845A,  4105.B2,  4145.A-B.  as  amended  May  20.  1997,  ef- 
fective May  20,  1997;4105.B.8-12,  as  amended  December  20,  1997.  effective  December 
20.  1997.  and  4307,  as  amended  September  20, 1995,  effective  September  20, 1995. 

LRS  302180  et  sea  as  amended  June  14,  1991,  effective  June  14,  1991;  LHWR 
§§105D48.b.  1501.C.11i),  2201.l.5.b,305.C.11.B.  3801,3805A-O2.3813,  3821.B-B.4. 
3823  &-C2,384l.A.  3841  .A2,  3843.B-B.4.  3845.B-C2,  as  amended  May  20,  1997.  effec- 
tive May  20,  1997  and  4307.  as  amended  September  20.  1995.  effective  September  20. 
1995.  ,_, 

LRS  302180  ef  seq.  as  amended  June  14,  1991,  effective  June  14,  1991;  LHWR 
§§105D48.c,  305.C.11.C,  1501.C.11.C,  2201.I.5.C  3801,  3807 A-C2.  3813,  3821.C-C.3i), 
3823  D  3843.C-C.3i),3845.D.  as  amended  May  20.  1997.  effecfive  May  20.  1997  and 
4307,  as  amended  September  20, 1995,  effective  September  20. 1995. 

LRS  302180  ef  seq.  as  amended  June  14.  1991,  eftedive  June  14,  1991;  LHWR  §§105.H, 
105.N.1-4,  3881  .A-C,  and  3883A-H,  as  amended  Febnary  20.  1998.  eflecttve  Febnjary 
20,  1998. 
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Federal  citation 


12.  Removal  of  Legally  Otieolete  Rules:  [60  FR 
33912-33915];  June  29.  1995.  (Checklist 
144). 


13.  Liquids  In  Undfills  III.  [60  FR  35703- 
35706):  July  11,  1995.  (CtieciOist  145).. 

14.  RCRA  Expanded  Public  Participation.  [60 
FR  63417-63434);  December  11.  1995. 
(Checklist  148). 

15.  Amendments  to  the  Definition  of  Solid 
Waste;  Amendment  II.  (61  FR  13103- 
131061);  March  26.  1996.  (Checklist  150). 


State  anakjg 


LRS  30:2180  etseq,  as  amended  June  14,  1991.  effective  June  14, 1991;  LHWR  §§303.H.1- 
2,303.K.  as  amended  June  20,  1995,  effective  June  20,  1995;  501.C.23S  amended  Feb- 
ruary 20.  1998.  effective  February  20.  1998,  3007.C.5  and  3009.6-4.  as  amended  Septem- 
ber 20.  1996,  effective  September  20.  1996.  LAC  501  .C.2  is  more  stringent  than  40  CFR 
270.10(e)  because  Louisiana  alkMvs  applicanis  to  submit  a  Part  II  of  the  application  at  least 
120  days  from  the  date  of  request  while  the  equivalent  Federal  citation  allows  foir  six 


LRS  30:2180  ef  seq;  as  amended  June  14.  1991,  effective  June  14,  1991;  LHWR 
§§25l5F.2.b.  2515.F2.C.  4507.F.2.b  and  4507.F.2.C,  as  amended  April  20,  1998.  effective 
April  20,  1998. 

LRS  30-2180  et  seq.  as  amended  June  14,  1991,  effective  June  14,  1991;  LHWR  §§309.M, 
517.W,  537.B.2.g.i-ii.  537.B.g.ii(a)-(d).  537.B.2.h.  537.B2.i-k.  537.C.  701.E.  708.A.1-4, 
708.A.b.i-vi,  708.8.3,  708.C.1-6.  3115.8.12,  3115.B.12.a.  3115.B.12.b,  3l15.b.12.8MV, 
3115.8.13,  3115.B.14-17.and  3115.D.  as  amended  April  20.  1998. 

LRS  302180  et  seq.  as  amended  June  14,  1991,  effective  June  14,  1991;  LHWR 
§  105.D.43.g.  as  amended  April  20, 1998,  effective  April  20,  1998. 


Louisiana  is  not  authorized  to  operate 
the  Federal  program  on  Indian  lands. 
This  authority  remains  with  EPA. 

C.  Decision 

I  conclude  that  Louisiana's 
application  for  program  revision  meets 
all  of  the  statutory  and  regulatory 
requirements  established  by  RCRA. 
Accordingly,  Louisiana  is  granted  ftnal 
authorization  to  operate  its  hazardous 
waste  program  as  revised,  assuming  no 
adverse  comments  are  received  as 
discussed  above.  Upon  effective  final 
approval  Louisiana  will  be  responsible 
for  permitting  treatment,  storage,  and 
disposal  faciUties  within  its  borders  and 
for  carrying  out  the  aspects  of  the  RCRA 
program  described  in  its  revised 
program  application,  subject  to  the 
limitations  of  the  HSWA.  Louisiana  also 
will  have  primary  enforcement 
responsibilities,  although  EPA  retains 
the  right  to  conduct  inspections  under 
section  3007  of  RCRA.  and  to  take 
enforcement  actions  under  sections 
3008.  3013.  and  7003  of  RCRA. 

D.  Codification  in  Part  272 

The  EPA  uses  40  CFR  part  272  for 
codification  of  the  decision  to  authorize 
Louisiana's  program  and  for 
incorporation  by  reference  of  those 
provisions  of  Louisiana's  statutes  and 
regulations  that  EPA  will  enforce  under 
sections  3008.  3013.  and  7003  of  RCRA. 
Therefore,  EPA  is  reserving  amendment 
of  40  CFR  part  272.  subpart  T  until  a 
later  date. 

E.  Compliance  With  Executive  Order 
12866 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  section  3  of  Executive 
Order  12866. 


F.  Compliance  Executive  Order  13045 — 
Protection  of  Children  From 
Environmental  Health  Risk  and  Safety 
Risks 

Executive  Order  13045.  "Protection  of 
Children  from  EnvironmentalHealth 
Risks  and  Safety  Risks"  applies  to  any 
rule  that:  (1)  the  OMB  determines  is 
"economically  significant"  as  defined 
under  Executive  Order  12866.  and  (2) 
concerns  an  environmental  health  or 
safety  risk  that  the  EPA  has  reason  to 
believe  may  have  a  disproportionate 
effect  on  children.  If  the  regulatory 
action  meets  both  criteria,  the  Agency 
must  evaluate  the  enviroiunental  health 
or  safety  effects  of  the  planned  rule  on 
children  and  explain  why  the  planned 
regulation  is  preferable  to  other 
potentially  effective  and  reasonably 
feasible  alternatives  considered  by  the 
Agency. 

This  rule  is  not  subject  to  Executive 
Order  13045  because  it  is  not  an 
economically  significant  rule  as  defined 
by  Executive  Order  12866.  and  because 
it  does  not  involve  decisions  based  on 
environmental  health  or  safety  risks. 

G.  National  Technology  Transfer  and 
Advancement  Act 

Section  12(d)  of  the  National 
Technology  Transfer  and  Advancement 
Act  of  1995  (NTTAA).  Public  Law  No. 
104-113,  section  12(d)  (15  U.S.C.  272 
note)  directs  the  EPA  to  use  voluntary 
consensus  standards  in  its  regulatory 
activities  unless  to  do  so  would  be 
inconsistent  with  applicable  law  or 
otherwise  impractical.  Voluntary 
consensus  standards  are  technic^ 
standards  (e.g..  materials  spedficadons. 
test  methods,  sampling  procediues.  and 
business  practices)  that  are  developed  or 
adopted  by  voluntary  consensus 
standards  bodies.  The  NTTAA  directs 
the  EPA  to  provide  Congress,  through 
OMB,  explanations  when  the  Agency 


decides  not  to  use  available  and 
applicable  voluntary  consensus 
standards. 

This  action  does  not  involved 
technical  standards.  Therefore,  the  EPA 
did  not  consider  the  use  of  any 
voluntary  consensus  standards. 

H.  Unfunded  Mandates  Reform  Act 

Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA).  P.  L.  104- 
4,  establishes  requirements  for  Federal 
agencies  to  assess  the  effects  of  their 
regulatory  actions  on  State,  local  and 
tribal  governments  and  the  private 
sector.  Under  section  202  and  205  of  the 
UMRA,  the  EPA  must  prepare  a  written 
statement  of  economic  and  regulatory 
alternatives  analyses  for  proposed  and 
final  rules  with  Federal  mandates,  as 
defined  by  the  UMRA,  that  may  resuh 
in  expenditures  to  State,  local  and  tribal 
governments,  in  the  aggregate,  or  to^e 
private  sector,  of  Si 00  million  or  more 
in  any  one  year.  The  EPA  has 
determined  that  section  202  and  205 
requirements  do  not  apply  to  today's 
action  because  this  rule  does  not 
contain  a  Federal  mandate  that  may 
result  in  aimual  expenditures  of  $100 
million  or  more  for  State,  local,  and/or 
tribal  governments  in  the  aggregate,  or 
the  private  sector.  Costs  to  State,  local 
and/or  tribal  governments  already  exist 
under  the  State  of  Louisiana's  program, 
and  today's  action  does  not  impose  any 
additional  obligations  on  regulated 
entities.  In  fact,  the  EPA's  approval  of 
State  programs  generally  may  reduce, 
not  increase,  compliance  costs  for  the 
private  sector.  Further,  as  it  applies  to 
the  State,  this  action  does  not  impose  a 
Federal  intergovernmental  mandate 
because  UMRA  does  not  include  duties 
arising  fit)m  participation  in  a  voluntary 
Federal  program. 

The  requirements  of  section  203  of 
UMRA  also  do  not  apply  to  today's 
action.  Before  the  EPA  establishes  any 


regulatory  requirements  that  may 
significantly  or  uniquely  afiiect  small 
governments,  including  tribal 
governments,  section  203  of  the  UMRA 
requires  the  EPA  to  develop  a  small 
government  agency  plan,  llus  rule 
contains  no  regulatory  requirements  that 
might  significantly  or  uniquely  affect 
small  governments.  Although  small 
governments  may  be  hazardous  waste 
generators,  transporters,  or  own  and/ or 
operate,  hazardous  waste  treatments, 
storage  or  disposal  facilities  (TSDFs), 
they  are  already  subject  to  the  regulatory 
requirements  under  the  existing  State 
laws  that  are  being  authorized  by  the 
EPA,  and  thus,  are  not  subject  to  any 
additional  significant  or  unique 
requirements  by  virtue  of  this  program 
approval. 

I.  Certification  Under  the  Regulatory 
Flexibility  Act 

Pursuant  to  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601  et  seq.,  as  amended  by 
the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1966), 
whenever  an  agency  is  required  to 
publish  a  notice  of  rulemaking  for  any 
proposed  or  final  rule,  it  must  prepare 
and  make  available  for  public  comment 
a  regulatory  flexibility  analysis  that 
describes  the  eHect  of  the  rule  on  small 
entities  (i.e.  small  businesses,  small 
organizations,  and  small  governmental 
jurisdictions).  This  analysis  is 
unnecessary,  however,  if  any  agency's 
administrator  certifies  that  the  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities. 

The  EPA  has  determined  that  this 
authorization  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Such  small 
entities  which  are  hazardous  waste 
generators,  transporters,  or  which  own 
and/or  operate  TSDFs  are  already 
subject  to  the  regulatory  requirements 
under  the  existing  State  laws  that  are 
now  being  authorized  by  EPA.  The 
EPA's  audiorization  does  not  impose 
any  significant  additional  burdens  on 
these  small  entities.  This  is  because 
EPA's  authorization  would  simply 
residt  in  an  administrative  change, 
rather  than  a  change  in  the  substantive 
requirements  imposed  on  these  small 
entities. 

Pursuant  to  the  provision  at  5  U.S.C. 
605(b).  the  Agency  hereby  certifies  that 
this  authorization  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
This  authorization  approves  regtdatoiy 
requirements  under  existing  State  law  to 
which  small  entities  are  already  subject. 
It  does  not  impose  any  new  burdens  on 
small  entities.  This  nile  therefore,  does 


not  require  a  regulatory  flexibility 
analysis. 

|.  Submission  to  Congress  and  the 
Comptroller  Gen««l 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996.  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  The  EPA  submitted 
a  report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
today's  Federal  Register.  This  rule  is 
not  a  "major  rule"  defined  by  5  U.S.C. 
804(2). 

K.  Paperwork  Reduction  Act 

Under  the  Paperwork  Reduction  Act, 
44  U.S.C.  3501  et  seq..  Federal  agencies 
must  consider  the  paperwork  burden 
imposed  by  any  information  request 
contained  in  a  proposed  rule  or  a  final 
rule.  This  rule  will  not  impose  any 
information  requirements  upon  the 
regulated  community. 

L.  Executive  Order  12875  Enhancing 
Intergovernmental  Partnerships 

Under  Executive  Order  12875.  the 
EPA  may  not  issue  regulation  that  is  not 
required  by  statute  and  that  creates  a 
mandate  upon  a  State,  local  or  tribal 
government,  unless  the  Federal 
government  provides  the  funds 
necessary  to  pay  the  direct  compUance 
costs  incurred  by  those  governments.  If 
the  mandate  is  unfunded,  the  EPA  must 
provide  to  the  OMB  a  description  of  the 
extent  of  EPA's  prior  consultation  with 
representatives  of  affected  State,  local 
and  tribal  governments,  the  natiire  of 
their  concerns,  copies  of  any  written 
communications  from  the  governments, 
and  a  statement  supporting  the  need  to 
issue  the  regulation.  In  addition. 
Executive  Chder  12875  requires  the  EPA 
to  develop  an  effective  process 
permitting  elected  officials  and  other 
representatives  of  State,  local  and  tribal 
governments  "  to  provide  meaningful 
and  timely  input  in  the  development  of 
regulatory  proposals  containing 
significant  imhmded  mandates." 

This  rule  does  not  create  a  mandate 
on  State,  local  or  tribal  governments. 
The  rule  does  not  impose  any 
enforceable  duties  on  these  entities. 
Accordingly,  the  requirements  of 
section  1(a)  of  Executive  Order  12875  do 
not  apply  to  this  rule. 


M.  Executive  Order  13084  Consuhatimi 
and  Coordination  With  Indian  Trihal 
Governments 

Under  Executive  Order  13084.  the 
EPA  may  not  issue  a  regulation  that  is 
not  required  by  statute,  that 
significantly  or  uniquely  affects  the 
communities  of  Indian  tribal 
governments,  and  that  imposes 
sul>stantial  direct  compUance  costs  on 
those  communities,  imless  the  Federal 
government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
cost  incurred  by  the  tribal  governments. 
If  the  mandate  is  unfunded,  the  EPA 
must  provide  to  the  OMB,  in  a 
separately  identified  section  of  the 
preamble  to  the  rule,  a  description  of 
the  extent  of  the  EPA's  prior 
consultation  with  representatives  of 
affected  tribal  governments,  a  summary 
of  the  nature  of  their  concerns,  and  a 
statement  supporting  the  need  to  issue 
the  regulation.  In  addition.  Executive 
Order  13084  requires  the  EPA  to 
develop  an  effective  process  permitting 
elected  and  other  representatives  of 
Indian  tribal  governments  "to  provide 
meaningfiil  and  timely  input  in  the 
development  of  regulatory  policies  on 
matters  that  significantly  or  uniquely 
affect  their  commimities." 

This  rule  is  not  subject  to  Executive 
Order  13084  because  it  does  not 
significantly  or  uniquely  affect  the 
commimities  of  Indian  governments. 
The  ^tate  of  Louisiana  is  not  authorized 
to  implement  the  RCRA  hazardous 
waste  program  in  Indian  country.  This 
action  has  no  effect  on  the  hazardous 
waste  program  that  the  EPA  implements 
in  the  Indian  country  within  the  State. 

List  of  Subiects  in  40  CFR  Part  271 

Environmental  protection. 
Administrative  practice  and  procedure. 
Confidential  business  information. 
Hazardous  materials  transportation, 
Hazardous  waste,  Indian  lands. 
Intergovernmental  relations.  Penalties. 
Reporting  and  recordkeeping 
requirements.  Water  pollution  control. 
Water  supply. 

Andiority:  This  notice  is  issued  under  the 
authority  of  sections  2002(a].  3006.  and 
7004(b)  of  the  Solid  Waste  Disposal  Act  as 
amended.  42  U.S.C  6912(a),  6926. 6974(b). 

Dated:  September  30. 1998. 
fmy  Cliflbra. 

Deputy  Regional  Administrator.  Region  6. 
(FR  Doc.  9»-27704  Filed  10-22-98;  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  271 
IFFiL-ei66-S] 

North  Carolina;  Final  Authorization  of 
Raviaiona  to  Stata  Hazardoua  Waata 
Managamant  Program 

agency:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Immediate  final  rule. 

summary:  North  Carolina  has  applied 
for  Final  authorization  of  the  revision  to 
its  hazardous  waste  program  under  the 
Resource  Conservation  and  Recovery 
Act  (RCRA).  North  Carolina's  revision 
consists  of  provisions  promulgated 
between  |uly  1, 1994  and  June  30  1995. 
The  EPA  has  reviewed  North  Carolina's 
application  and  determined  that  its 
hazardous  waste  program  revision 
satisfies  all  of  the  requirements 
necessary  to  qualify  for  Final 
authorization.  Unless  adverse  written 
comments  are  received  during  the 
review  and  comment  period  provided, 
EPA's  decision  to  authorize  North 
Carolina's  hazardous  waste  program 
revision  will  take  effect  as  provided 
below. 

DATES:  This  Final  authorization  for 
North  Carolina  will  become  effective 
without  further  notice  on  December  22. 
1998.  if  EPA  receives  no  adverse 
comment  on  this  document. 

Should  EPA  receive  such  comments 
EPA  will  withdraw  this  rule  before  its 
effective  date  by  pubUshing  a 
withdrawal  in  the  Federal  Register.  Any 
comments  on  North  Carolina's  program 
revision  appUcation  must  be  filed  by 
Novemlwr  23,  1998. 

ADDRESSES:  Copies  of  the  North 
Carolina  program  revision  application 
and  the  materials  which  EPA  used  in 
evaluating  the  revision  are  available  for 
inspection  and  copying  during  normal 
business  hours  at  the  following 


addresses:  North  Carolina  Department  of 
Environment.  Health  and  Natural 
Resources.  P.O.  Box  27687.  Raleigh, 
North  Carolina  29201.  (919)  733-2178: 
and  EPA  Region  4.  Library,  U.S.  EPA 
Region  4,  The  Sam  Nimn  Atlanta 
Federal  Center,  61  Forsyth  Street.  SW. 
Atlanta.  Georgia  30303;  (404)  347-4216. 
Send  written  comments  to  Narindar 
Kumar,  Chief,  RCRA  Programs  Branch, 
Waste  Management  Division.  U.S. 
Environmental  Protection  Agency.  The 
Sam  Nunn  Atlanta  Federal  Center.  61 
Forsyth  Street.  SW.  AtlanU,  GA  30303- 
3104:  (404)  562-8440. 
FOR  FURTHER  INFORMATION  CONTACT: 
Narindar  Kumar.  Chief.  RCRA  Programs 
Branch.  Waste  Management  Division, 
U.S.  Environmental  Protection  Agency, 
The  Sam  Nunn  Atlanta  Federal  Center. 
61  Forsyth  Street.  SW  Atlanta.  GA 
30303-3104;  (404)  562-8440. 
SUPPt^MENTARY  INFORMATION: 

A.  Background 

States  with  final  authorization  under 
Section  3006(b)  of  the  RCRA.  42  U.S.C. 
6926(b).  have  a  continuing  obligation  to 
maintain  a  hazardous  waste  program 
that  is  equivalent  to.  consistent  with, 
and  no  less  stringent  than  the  Federal 
hazardous  waste  program.  As  the 
Federal  hazardous  waste  program 
changes,  the  States  must  revise  their 
programs  and  apply  for  authorization  of 
the  revisions.  Revisions  to  State 
hazardous  waste  programs  may  be 
necessary  when  Federal  or  State 
statutory  or  regulatory  authority  is 
modified  or  when  certain  other  changes 
occur.  Most  commonly.  States  must 
revise  their  programs  because  of 
changes  to  EPA's  regulations  in  40  Code 
of  Federal  Regulations  (CFR)  Parts  124. 
260  through  266,  268,  270,  273  and  279. 

B.  North  Carolina 

North  Carolina  initially  received  final 
authorization  for  its  base  RCRA  program 
effective  on  December  31,  1984.  North 
Carolina  most  recently  received 


authorization  for  revisions  to  its 
program  on  June  24. 1996,  (61  FR 
18284). 

On  August  7. 1997,  North  Carolina 
submitted  a  final,  complete  program 
revision  application  for  RCRA  Guster  V. 
seeking  authorization  of  its  program 
revision  in  accordance  with  40  CFR 
271.21.  The  EPA  reviewed  North 
Carolina's  application,  and  now  makes 
an  immediate  final  decision,  subject  to 
receipt  of  adverse  written  comment,  that 
North  Carolina's  hazardous  waste 
program  revision  satisfies  all  of  the 
requirements  necessary  to  qualify  for 
final  authorization.  Consequently.  EPA 
intends  to  grant  Final  Authorization  for 
the  program  modifications  contained  in 
North  Carolina's  program  revision 
application. 

The  public  may  submit  written 
comments  on  EPA's  final  decision  until 
November  23.  1998.  Copies  of  North 
Carolina's  application  for  program 
revision  are  available  for  inspection  and 
copying  at  the  locations  indicated  in  the 
ADDRESSES  section  of  this  dociunent. 

If  EPA  does  not  receive  adverse 
written  comment  pertaining  to  North 
Carolina's  program  revision  by  the  end 
of  the  comment  period,  the 
authorization  of  North  CaroUna's 
revision  will  become  effective  on 
December  22, 1998.  If  the  Agency  does 
receive  adverse  written  comment,  it  will 
publish  a  document  withdrawing  this 
immediate  final  rule  before  its  effective 
date.  EPA  will  then  address  the 
comments  in  a  later  final  rule  based  on 
the  companion  document  appearing  in 
the  Proposed  Rules  section  of  today's 
Federal  Register.  EPA  may  not  provide 
additional  opportunity  for  comment. 
Any  parties  interested  in  commenting 
should  do  so  at  this  time. 

North  Carolina  is  today  seeking 
authority  to  administer  the  following 
Federal  requirements  promulgated 
between  July  1, 1994,  through  June  30. 
1995. 


Checklist 


135 


136 


Federal  requirement 


Recovered  Oil  Exclusion 


Removal  of  CondHional  Exemption 


FR  promul- 
gation date 


7/28/94 


8/24/94 


HSWA  or  FR 
reference 


59  FR  38536 


59^fR  43396 


State  autfwrity 


NCGS§130A-294(c)(1). 
NCOS  §  130A-294(c)(15). 
NCOS  §1508-21 .6. 
ISA  f^CAC  13A  .0106(a). 
15ANCAC13A  .01 11(e). 
NCOS  §  130A-294(c)(7). 
NCOS  §  130A-294(c)(15). 
NCQS§130A-294(h)(2). 
NCGS  §1506-21.6. 
15ANCAC13A  .01 11(a). 
ISA  NCAC13A  .0112(0). 


Checklist 


137 


139 


Federal  requirement 


Universal  Treatment  Standards  and  Treatment 
Standards  for  Organic  Characteristic  Wastes 
and  Newly  Listed  Wastes. 


Testing  and  Monitoring  Activities  Amendment  I 


140 Carbamate  Production  ldentificatk>n  and  Listing 

of  Hazardous  Waste. 


141 


142A 


FR  promul- 
gatkxidate 


9/19/94 
1/3/94 


1/13/95 


HSWA  or  FR 
reference 


59  FR  47982 

60  FR  242 


60  FR  3089 


Testing  and  Monitoring  Activities  Amendment  II 


Universal  Waste  Rule:  General  Provisions 


2/9/95 

4/17/95 
5/1 2«5 


4/4/95 


5/11/95 


60  FR  7824 
60  FR  19165 
60  FR  25619 


60  FR  17001 


60  FR  25492 


State  authority 


NCGS§l30A-294(c)(1). 
NCGS§130A-294(c)(7). 
NCOS  §  130A-294(c)(15). 
NCGS§130A-294(h)^). 
NOGS  §1506-21 .6. 
ISA  NCAC  13A  .0103(b). 
15A  NCAC  13A  .0106(a). 
ISA  NCAC  13A  .0111(a). 
ISA  NCAC  13A  .01 11(e). 
ISA  NCAC  13A  .0111(f). 
ISA  NCAC  13A  .0109(b). 
ISA  NCAC  13A  .0110(a). 
ISA  NCAC  13A  .0112(a). 
ISA  NCAC  13A  .0112(b). 
ISA  NCAC  13A  .01 12(c). 
ISA  NCAC  13A  .0112(e). 
NCGS§130A-294(c)(1). 
NCGS§130A-294(c)(1)(a). 
NCGS§130A-294(c)(15). 
NCGS§  1506-21.6. 
ISA  NCAC  13A  .0106(a). 
ISA  NCAC  13A  .0111(e). 
NCGS§130A-294(c)(1). 
NCOS  §130A-294(cJ(l)(a). 
NCX5S§l30A-294(c)(15). 
NCOS  §1506-21.6/ 
ISA  NCAC  13A  .0106(a). 
ISA  f^AC  13A  .0106(e). 
1SA  NCAC  13A  .0106(d). 
NCGS§l30A-294(c)(1). 
NCGS  §  1 30A-294(c)(1  )(a). 
NCOS  §  130A-294(C)(15). 
NCGS  §1506-21.6. 
ISA  NCAC  13A  .0101(e). 
NCGS§130A-294(c)(1). 
NCXaS  §130A-294(c)(2>-(7). 
NCGS  §  130A-294(c)(1 1)-(12). 
NCGS  §  130A-294(c)(14)-(lS). 
I^CGS§l30A-294(d). 
NCGS§l30A-294(h)(2). 
NCGS§130A-18. 
NCGS§130A-19. 
NCGS§130A-20. 
NCGS§130A-303. 
NCGS  §1506-21.6. 
ISA  NCAC  13A  .0102(b). 
ISA  NCAC  13A  .0106(a). 
ISA  NCAC  13A  .0107(a). 
ISA  NCAC  13A  .0109(b). 
ISA  NCAC  13A  .01 10(a). 
ISA  NCAC  13A  .0112(a). 
ISA  NCAC  13A  .01 13(a). 
ISA  NCAC  13A  .0119(a)-(f). 
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Cheddist 


142B 


Federal  raquirament 


Universat  Waste  Rule:  Specific  Provisions  tor 
Batteries. 


142C 


1420 


Universal  Waste  Rule:  Specific  Provisions  for 
Pesticides. 


FR  promul- 
gation date 


5/11/95 


5/11/95 


HSWA  or  FR 
reference 


60  FR  25492 


60  FR  25492 


Universal  Waste  Rule: 
Thermostats. 


Specific  Provisions  for 


5/11/95 


60  FR  25492 


State  authority 


NCGS§130A-294(c)<1). 
NCOS  §  130A-294(c)(2H7). 
NCOS  §  130A-294<c)(1 1H12). 
NCOS  §  130A-294(c)(14H15). 
NCQSS130A-294(d). 
NCQS§130A-294(h)(2). 
NCGS§130A-18. 
NCQS§130A-19. 
NCGS§130A-20. 
NCGS§130A-d03. 
NCOS  §1508-21.6. 
15A  NCAC  13A  .0102(b). 
15ANCAC  13A.0106<a). 
15ANCAC  13A.010e(b). 
15A  NCAC  13A  .0110(a). 
15A  NCAC  13A  .0111(d). 
15ANCAC  13A  .01 12(a). 
ISA  NCAC  13A  .0113(a). 
15ANCAC  13A  .01 19(a). 
15ANCAC  13A  .0119(b). 
ISA  NCAC  13A  .01 19(c). 
NCG$§130A-294(c)(1). 
NCGS  §  130A-294(c)(2>-(7). 
NCGS  §  130A-294(c)(1 1H12). 
NCGS  §130A-294(c)(14)-(15). 
NCGS§130A-294(d). 
NCGS§130A-294(h)(2). 
NCGS§130A-18. 
NCGS§130A-19. 
NCGS§130A-20. 
NCGS§130A-303. 
NCGS  §1508-21.6. 
NCGS  §143-441. 
15A  NCAC  13A  .0102(b).    . 
15ANCAC  13A  .0106(a). 
15A  NCAC  13A  .0109(b). 
ISA  NCAC  13A  .01 10(a). 
ISA  NCAC  13A  .0112(a). 
15ANCAC  13A  .0113(a). 
15ANCAC  13A  .0119(a). 
ISA  NCAC  13A  .01 19(b). 
ISA  NCAC  13A  .0119(c). 
2  NCAC  9L  .0600. 
NCGS§130A-294(c)(1). 
NCGS  §  130A-294(c)(2)-(7). 
NCGS  §  130A-294(c)(1 1)-(12). 
NCGS  §130A-294(c)(14)-(15). 
NCGS§130A-294(d). 
NCGS§130A-294(h)(2). 
NCGS§130A-18. 
NCGS§130A-19. 
NCGS§130A-20. 
NCGS§130A-303. 
NCGS  §1508-21.6. 
15A  NCAC  13A  .0102(b). 
1SA  NCAC  13A  .0106(a). 
ISA  NCAC  13A  .0109(b). 
ISA  NCAC  13A  .0110(a). 
ISA  NCAC  13A  .01 12(a). 
ISA  NCAC  13A  .0113(a). 
ISA  NCAC  13A  .0119(a). 
15A  NCAC  13A  .0119(b). 
ISA  NCAC  13A  .0119(C). 


Checklist 

Federal  reciuvomont 

gation  dale 

HSWA  or  FR 
rof0ranc6 

Stale  authority 

142E 

Add  a  New  Universal  Waste. 

5/11/95 

60  FR  25492 

NCGSf130/^-294(c)(1). 
NOGS  S  13QA-294(c)(2)-(7). 

NCGS  f  130A-294<c)(1 1)-(12). 

NCGS  f  130A-294«:)(14)-(15). 

NCGSf130A-294<d). 

N0GSf130A-1& 

NOGSf130A-19. 

NCGSf130A-20. 

NCGSf130A-a03. 

NCGS  f  1508-21 .6. 

NCGS  §1508-20. 

ISA  NCAC  13A  .0103(a). 

ISA  NCAC  13A  .0103(b). 

ISA  NCAC  13A  .01 19(g) 

ISA  NCAC  13A  .0101. 

144  

Removal  of  Leaallv  Obsolete  Rules 

6/29/95 

60  FR  33615 

NC6Sf130A-294<cM1). 
NCGS  §  130A-2»4«^1a). 

c 

NOGSS130A-294(c)(7). 
NCGS  §  130A-294(c)(14)-(15). 
NCGS§130A-294(h)(2). 

NCGS§130A-17. 
NCGS§130A-18. 
NCGSS130A-19. 
NCGS§130A-20. 
NCGS§130A-23. 
NCGS§130A-303. 

NCGS§13QA-a04. 
NOGS  §1508-21 .6. 
ISA  NCAC  13A  .0106(d). 
ISA  NCAC  13A  .0111(e). 

« 

ISA  NCAC  13A  .01 13(a). 

ISA  NCAC  13A  .01 13(b). 

EPA  shall  administer  any  RCRA 
hazardous  waste  permits,  or  portions  of 
permits  that  contain  conditions  based 
upon  the  Federal  program  provisions  for 
which  the  State  is  applying  for 
authorization  and  whic^  were  issued  by 
EPA  prior  to  the  effective  date  of  this 
authorization.  EPA  will  suspend 
issuance  of  any  further  permits  under 
the  provisions  for  which  the  State  is 
being  authorized  on  the  effective  date  of 
this  auth(Hization. 

The  State  of  North  Carolina's 
Hazardous  Waste  Management  Program 
is  not  being  authorized  to  operate  in 
Indian  Coimtry. 


I  conclude  that  North  Carolina's 
application  for  program  revisimi 
authorization  meets  all  of  the  statutory 
and  regulatory  requirements  established 
by  RCRA.  Acccmiingly,  EPA  grants 
North  Carolina  Final  Authorization  to 
operate  its  hazardous  waste  program  as 
revised.  North  Carolina  now  has 
responsibility  for  permitting  treatment, 
storage,  and  dispoud  fiacilities  within  its 
borders  (except  in  Indian  coimtry)  and 
for  carrying  out  the  aspects  of  the  RC31A 
program  described  in  its  revised 
program  application,  subject  to  the 
limitations  of  the  HSWA.  North 
Carolina  also  has  primary  enforcement 


responsibilities,  although  EPA  retains 
the  right  to  conduct  inspecticms  under 
section  3007  of  RCRA.  and  to  take 
enforcement  acticMis  under  sections 
3008,  3013  and  7003  of  RCRA. 

Unfiuided  Maadaiea  Refenn  Act 

Title  n  of  the  Unfunded  Muidates 
Reform  Act  of  1995  (UMRA).  P.L.  104- 
4,  establishes  requirements  for  Federal 
agencies  to  assess  the  effects  of  certain 
regulatory  actions- on  State,  local,  and 
tribal  governments  and  the  private 
sector.  Under  sections  202  and  205  of 
the  UMRA,  EPA  generally  must  prepare 
a  written  statement  of  economic  and 
regulatory  alternatives  analyses  for 
proposed  and  final  rules  with  Federal 
mandates,  as  defined  by  the  UMRA.  that 
may  result  in  »cpenditures  to  State, 
local,  and  tribal  governments,  in  the 
aggregate,  at  to  the  private  sector,  of 
$100  million  w  more  in  any  me  year. 
EPA  has  determined  that  section  202 
and  205  requirements  do  not  apply  to 
today's  action  because  this  rule  does  not 
contain  a  Fedwal  mandate  that  may 
result  in  aimual  expouiitures  of  $100 
million  or  more  for  State,  local,  and/at 
tribal  governments  in  the  aggregate,  or 
the  private  sector.  Costs  to  State,  local 
and/OT  tribal  govenmients  already  exist 
under  the  North  Carolina's  program,  and 
today's  action  does  not  impose  any 


additional  obligations  on  regulated 
entities.  In  fact,  EPA's  approval  of  State 
programs  generally  may  reduce,  not 
increase,  compliance  costs  for  the 
private  sector.  Further,  as  it  applies  to 
the  State,  this  action  does  not  impose  a 
Federal  intergovernmental  mandate 
because  UMRA  does  not  include  duties 
arising  from  participation  in  a  voluntary 
federal  program. 

The  requirements  of  section  203  of 
UMRA  also  do  not  apply  to  today's 
actim.  Before  EPA  establishes  any 
regulatory  requirements  that  may 
significantly  or  uniquely  affect  small 
governments,  including  tribal 
governments,  section  203  of  the  UMRA 
requires  EPA  to  develop  a  small 
government  agency  plan.  This  rule 
contains  no  regulatory  requirements  that 
might  significantly  or  uniquely  affect 
small  governments.  Although  small 
govMTiments  may  be  hazardous  waste 
generators,  transporters,  or  own  and/or 
operate  TSM's,  they  are  already  subject 
to  the  regulaUvy  requirements  under  the 
existing  State  laws  that  are  being 
authorized  by  EPA,  and,  thus,  are  not 
subject  to  any  additional  significant  or 
unique  requiranents  by  virtue  of  this 
program  aj^roval. 
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Certificatkm  Under  the  Regulatory 
Flexibility  Act 

Pursuant  to  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601  et  seq.,  as  amended  by 
the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996), 
whenever  an  agency  is  required  to 
publish  a  notice  of  rulemaking  for  any 
proposed  or  final  rule,  it  must  prepare 
and  make  available  for  public  comment 
a  regulatory  flexibility  analysis  that 
describes  the  effect  of  the  rule  on  small 
entities  (i.e.,  small  businesses,  small 
organizations,  and  small  governmental 
jurisdictions).  This  analysis  is 
unnecessary,  however,  if  the  agency's 
administrator  certifies  that  the  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities. 

The  EPA  has  determined  that  this 
authorization  will  not  have  a  significant 
economic  impact  on  a  substantial 
niunber  of  small  entities.  Such  small 
entities  which  are  hazardous  waste 
generators,  transporters,  or  which  own 
and/or  operate  TSDFs  are  already 
subject  to  the  regulatory  requirements 
under  the  existing  State  laws  that  are 
now  being  authorized  by  EPA.  The 
i   EPA's  authorization  does  not  impose 
any  significant  additional  burdens  on 
these  small  entities.  This  is  because 
EPA's  authorization  would  simply 
result  in  an  administrative  change, 
rather  than  a  change  in  the  substantive 
requirements  imposed  on  these  small 
entities. 

Pursuant  to  the  provision  at  5  U.S.C. 
605(b),  the  Agency  hereby  certifies  that 
this  authorization  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
This  authorization  approves  regulatory 
requirements  under  existing  State  law  to 
which  small  entities  are  already  subject. 
It  does  not  impose  any  new  burdens«n 
small  entities.  This  rule,  therefore,  does 
not  require  »  regulatory  flexibility 
analysis. 

SafaniHioii  to  Congreae  and  the 
CoaptroUer  General 

The  Congressional  Review  Act.  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rxile  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Coogreas  and  to  the  Comptroller  General 
of  the  United  State*.  The  EPA  submitted 
a  report  omtaining  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 


today's  Federal  Register.  This  rule  is 
not  a  "major  rule"  as  defined  by  5 
U.S.C.  804(2). 

Compliance  With  Executive  Order 
12866 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  Executive  Order  12866. 

Compliance  With  Executive  Order 
1287S 

Under  Executive  Order  12875,  EPA 
may  not  issue  a  regulation  that  is  not 
required  by  statute  and  that  creates  a 
mandate  upon  a  State,  local  or  tribal 
government,  unless  the  Federal 
government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  those  governments,  or 
EPA  consults  with  those  governments.  If 
EPA  complies  Mdth  consulting. 
Executive  Order  12875  requires  EPA  to 
provide  to  the  Office  of  Management 
and  Budget  a  description  of  the  extent 
of  EPA's  prior  consultation  with 
representatives  of  affected  State,  local 
and  tribal  governments,  the  nature  of 
their  concerns,  copies  of  any  written 
commimications  from  the  governments, 
and  a  statement  supporting  the  need  to 
issue  the  regulation.  In  addition. 
Executive  Order  12875  requires  EPA  to 
develop  an  effective  process  permitting 
elected  officials  and  other 
representatives  of  State,  local  and  tribal 
governments  to  provide  meaningful  and 
timely  input  in  the  development  of 
regulatory  proposals  containing 
significant  unfiinded  mandates. 

This  rule  does  not  create  a  mandate 
on  State,  local  or  tribal  governments. 
The  rule  does  not  impose  any 
enforceable  duties  on  these  entities.  The 
State  administers  its  hazardous  waste 
program  voluntarily,  and  any  duties  on 
other  State,  local  or  tribal  governmental 
entities  arise  from  that  program,  not 
from  this  today's  action.  Accordingly, 
the  requirements  of  Executive  Order 
12875  do  not  apply  to  this  rule. 

Compliance  With  Executive  Order 
13045 

Executive  Order  13045  applies  to  any 
rule  that  the  Office  of  Management  and 
Budget  determines  is  economically 
significant  as  defined  under  Executive 
Orider  12866,  and  that  EPA  determines 
that  the  environmental  health  or  safety 
risk  addressed  by  the  rule  has  a 
disproportionate  effect  on  children.  If 
the  regulatory  action  meets  both  criteria, 
the  Agency  must  evaluate  the 
environmental  health  or  safety  effects  of 
the  planned  rule  on  children  and 
explain  why  the  planned  regulation  is 
preferable  to  other  potentially  effective 


and  reasonably  feasible  alternatives 
considered  by  the  Agency. 

The  Agency  has  determined  that  the 
final  rule  is  not  a  covered  regulatory 
action  as  defined  in  the  Executive  Order 
because  it  is  not  economically 
significant  and  does  not  address 
environmental  health  and  safety  risks. 
As  such,  the  final  rule  is  not  subject  to 
the  requirements  of  Executive  Order 
13045. 

CompUanoe  With  Executive  Order 
13084 

Under  Executive  Order  13084,  EPA  -^^ 
may  not  issue  a  regulation  that  is  not 
required  by  statute,  that  significantly  or  - 
uniquely  affects  the  communities  of 
Indian  tribal  governments,  and  that 
imposes  substantial  direct  compliance 
costs  on  those  communities,  unless  the 
Federal  government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  the  tribal 
governments,  or  EPA  consults  with 
those  governments.  If  EPA  complies 
with  consulting.  Executive  Order  13084 
requires  EPA  to  provide  to  the  Office  of 
Management  and  Budget,  in  a  separately 
identified  section  of  the  preamble  to  the 
rule,  a  description  of  the  extent  of  EPA's 
prior  consultation  with  representatives 
of  affected  tribal  governments,  a 
simunary  of  the  nature  of  their  concerns, 
and  a  statement  supporting  the  need  to 
issue  the  regulation.  In  addition, 
Executive  (>der  13084  requires  EPA  to 
develop  an  effective  process  permitting 
elected  officials  and  other 
representatives  of  Indian  tribal 
governments  "to  provide  meaningful 
and  timely  input  in  the  development  of 
regulatory  policies  on  matters  that 
significantly  or  uniquely  affect  their 
communities." 

This  rule  is  not  subject  to  E.0. 13084 
because  it  does  not  significantly  or 
uniquely  affect  the  communities  of 
Indian  tribal  governments.  North 
Carolina  is  not  authorized  to  implement 
the  RCRA  hazardous  waste  program  in 
Indian  country.  This  action  has  no  effect 
on  the  hazardous  waste  program  that 
EPA  implements  in  the  Indian  country 
within  the  State. 

Paperwork  ReductioD  Act 

Under  the  Paperwoik  Reduction  Act, 
44  U.S.C.  3501  et  seq..  Federal  agencies 
must  consider  the  paperwork  burden 
imposed  by  any  information  request 
contained  in  a  proposed  rufe  or  a  final 
rule.  This  rule  will  not  impoae  any 
information  requirements  upon  the 
regulated  community. 
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National  Technology  Transfin-  and 
Advancement  Act 

Section  12(d)  of  the  National 
Technology  Transfer  and  Advancement 
Act  of  1995  (NTTAA).  Pubhc  Uw  No. 
104-113.  §  12(d)  (15  U.S.C.  272  note) 
directs  EPA  to  use  volimtary  consensus 
standards  in  its  regidatory  activities 
unless  to  do  so  would  be  inconsistent 
with  apphcable  law  or  otherwise 
impractical.  Voluntary  consensus 
standards  are  technical  standards  (e.g.. 
materials  specifications,  test  methods, 
sampling  procediues,  and  business 

Eractices)  that  are  developed  or  adopted 
y  voluntary  consensus  standards 
bodies.  The  NTTAA  directs  EPA  to 
provide  Congress,  through  OMB, 
explanations  when  the  Agency  decides 
not  to  use  availabfe  and  applicable 
voluntary  consensus  standards. 

This  action  does  not  involve  technical 
standards.  Therefore,  EPA  did  not 
consider  the  use  of  any  voluntary 
consensus  standards. 

Liat  of  Subjecto  in  40  CFR  Part  271 

Environmental  protection. 
Administrative  practice  and  procedure. 
Confidential  business  information. 
Hazardous  waste.  Hazardous  waste 
transportation.  Incorporation  by 
reference.  Indian  lands. 
Intergovernmental  relations.  Penalties. 
Reporting  and  record  keeping 
requirements.  Water  pollution  control. 
Water  supply. 

Authority:  This  notice  is  issued  under  the 
authority  of  Sectioiu  2002(a],  3006  and 
7004(b)  of  the  Solid  Waste  Disposal  Act  as 
amended  42  U.S.C  6912(a),  6928. 6974(b). 

Dated:  August  27, 1998.     . 
Micfaael  V.  Peyton. 

Acting  Regional  Administrator,  Region  4. 
(PR  Doc  98-28490  Filed  10-22-98:  8:45  ami 
aaijMOCooc 


GENERAL  SERVICES 
ADMMISTRATION 

41  CFR  Part  105-60 

RIN3080nAQ78 

Public  Availability  of  Agancy  Racords 
aiM  iniofinaiKNMi  maNnais 

AQENCV:  Office  of  Management  and 
Workplace  Programs.  GSA. 
ACTION:  Final  rule. 

SUMMARY:  The  General  Services 
Administration  (GSA)  is  revising  its 
regulations  which  implement  the 
Freedom  of  Infbnnation  Act  (FOLA).  to 
incorporate  the  reqiurements  of  the 
Electionic  Freedom  of  Information  Act 


Amendments  of  1996,  5  U.S.C.  552.  as 
amended  by  Pub.  L.  104-231. 

DATES:  This  rule  is  effective  October  23. 
1998. 

FOR  FURTHER  MFORMATION  CONTACT. 
Mary  Cunningham.  GSA  Freedom  of 
hiformaticm  Act  (FOIA)  Officer  (202- 
501-3415);  or  Helen  C  Maus,  Office  of 
General  Counsel  (202-501-1460). 

SUPPLEMENTARY  MFORMATWN:  A 
proposal  to  revise  GSA's  regulations 
that  implement  FOIA  was  published  in 
the  Federal  Register  on  June  17. 1998, 
63  PR  33023.  This  rule  was  not 
submitted  to  the  Office  of  Management 
and  Budget  pursuant  to  Executive  Order 
12866  of  September  30. 1993. 
Regulatory  Planning  and  Review, 
because  it  is  not  a  significant  regulatory 
action  as  defined  in  Executive  Order 
12866.  The  Paperwork  Reduction  Act 
does  not  apply  because  the  rule  does  not 
impose  information  collection 
requiremraits  that  require  the  approval 
of  the  Office  of  Management  and  Budget 
under  44  U.S.C.  3501,  et  seq. 

This  rule  will  not  result  in  the 
expenditure  by  State,  local,  and  tribal 
governments,  in  the  aggregate,  or  by  the 
private  sector,  of  $100,000,000  or  more 
in  any  one  year,  and  it  will  not 
significantly  or  uniquely  affect  small 
governments.  Therefore,  no  actions  were 
deemed  necessary  under  the  jHvvisions 
of  the  Unfunded  Mandates  Reform  Act 
of  1995. 

This  rule  is  not  a  major  nle  as 
defined  by  section  804  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996.  This  rule  will  not 
result  in  an  annual  effect  on  the 
economy  of  $100,000,000  of  more;  major 
increase  in  costs  or  prices;  or  significant 
adverse  effiects  on  competition, 
employment,  investment,  productivity, 
innovation,  or  on  the  ability  of  United 
States-based  companies  to  compete  with 
foreign-besed  companies  in  domestic 
and  export  markets. 

The  principles  of  Executive  Order 
12988  of  February  5. 1996,  Qvil  Justice 
Reform,  have  becni  incorporated  where 
applicable. 

The  Administrator  certifies  that  this 
regulatory  amendment  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities  as 
they  are  defined  in  the  Regulatory 
Flexibility  Act,  5  U.S.Q  601-612. 
Pursuant  to  5  U.S.C.  605(b).  this  rule  is 
therefore  exempt  from  tlM  initial  and 
final  regulatory  flexibility  analyses 
requirements  of  sections  603  and  604. 

hiterested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  rule.  No  comments  are 
received. 


veSununary 

/.  Implementation  of  the  FOLA.  The 
regulations  implement  the  FOIA  which  - 
codified  Pub.  L  89—487  and  amended 
section  3  of  the  Administrative 
Procedure  Act,  fonneriy  5  U.S.C  1002 
(1964  ed.).  These  regulations  also 
implement  Pub.  L.  93-502,  popularly 
known  as  the  Freedom  of  Information 
Act  Amendments  of  1974,  as  amended 
by  Pub.  L.  99-570,  the  Freedom  of 
Information  Refcnm  Act  of  1986;  the 
Electronic  Freedom  of  Information  Act 
Amendments  of  1996,  5  U.S.C.  552,  as 
amended  by  Pub.  L.  104-231;  and 
Executive  Order  12600,  Predisclosiue 
Notification  Procedures  for  Confidential 
Commercial  Information,  of  June  23, 
1987. 

The  revisions  also  update 
organizational  references. 

List  of  SubjecU  in  41  CFR  Part  ll»5-«a 

Freedom  of  information. 

For  the  reasons  set  out  in  the 
preamble,  41  CFR  part  105-60  is  revised 
to  read  as  follows: 

PART  105-6Q-PUBLIC  AVAILABILITY 
OF  AQENCY  RECORDS  AND 
MFORMATIONAL  MATERIALS 

Sec 

105-60.000    Scope  of  part 

Subpert  106-60.1— General  ProKtaiena 

105-60.101     PuipoM. 

1 05-60. 102    Applicatioii. 

105-60.103    Policy. 

105-60. 103-1     Availability  of  records. 

105-60.103-2    Applying  exemptions. 

105-60.104    Records  of  other  agenciet. 

Aoaiieif  Inlaniiaaofi  and  Ruleelnaie 


105-60.201    Published  infonnation  and 

rules. 
105-60.202    Published  materials  available 

for  sale  to  the  public. 

Sulipert  106-603— AvaSabaWy  ot  Opinlena> 
Ofders.  roaclas.  I 


105-60.301 
105-60.302 
105-60.303 
copying. 
105-60.304 
105-60.305 
105-60.305-1 
105-60. 30S-2 


General. 

Available  materials. 

Rules  for  public  inspection  and 


Index 
Feet. 

Definitions. 

Scope  of  this  subpart 


105-60.305-3    GSA  records  available 

without  charge. 
105-60.305-4    GSA  records  available  at  a 

fee. 
105-60.305-5    Searches. 
105-60.305-6    Reviews. 
105-60.305-7    Aasuzaoce  of  payment 
105-60.305-8    PrepaymnU  of  fees. 
105-6a30S-9    Fonn  <rf  payment 
105-60.305-10    Fee  schedule. 
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105-60.30S-1 1    Fees  for  authenticated  and 

attested  copies. 
105-60.305-12    Administrative  actions  to 

improve  assessment  and  collection  of 

fees. 
1 05-60. 305-1 3    Waiver  of  fee. 

SubfMTt  106-60.4— OMCrlbcd  RMOrds 

105-60.401    General. 

105-60.402    Procedures  for  making  records 

available. 
105-60.402-1    Submission  of  requests. 
105-60. 402-2     Response  to  initial  requests. 
105-60.403    Appeal  within  GSA. 
105-60.404    Extension  of  tiipe  limits. 
105-60.405    Processing  requests  for 

confidential  commercial  information. 

Subpart  106-60.5— EjwmpUona 

105-60.501    Categories  of  records  exempt 
from  disclosure  under  the  FOIA. 

Subpart  106-60.6— Production  or 
Dtadoaur*  by  Pra— fit  or  Formar  Qanaral 
Sarvteat  Adnttnlatration  Ewployaa*  In 
n>ipon>a  to  8ut>poaTtaa  or  Similar 
Oamanda  In  Judicial  or  AdmlnlatraMva 


105-60.601     Purpose  and  scope  of  subpart. 

105-60.602     Definitions. 

105-60.603    Acceptance  of  service  of  a 

subfKwna  duces  tecum  or  other  legal 

demand  on  behalf  of  the  General 

Services  Administration. 
105-60.604    Production  or  disclosure 

prohibited  unless  approved  by  the 

Appropriate  Authority. 
105-60.605    Procedure  in  the  event  of  a 

demand  for  production  or  disclosure. 
105-60.606    Procedure  where  response  to 

demand  is  required  prior  to  receiving 

instructions. 
105-60.607    Procedure  in  the  event  of  an 

adverse  ruling. 
105-60.608    Fees,  expenses,  and  costs. 

Audiorttjr:  5  U.S.C.  301  and  552: 40  U.S.C 
486(c). 

1106-60.000    Scopaofpart 

(a)  This  part  sets  forth  policies  and 
procedures  of  the  General  Services 
Administration  (GSA)  regarding  public 
access  to  records  documenting: 

(1)  Agency  organization,  functions, 
decisionmaking  channels,  and  rules  and 
regulations  of  general  applicability; 

(2)  Agency  final  opinions  and  orders, 
including  policy  statements  and  staff 
manuals; 

(3)  Operational  and  other  appropriate 
agency  records;  and 

(4)  Agency  proceedings. 

(b)  This  part  also  covers  exemptions 
from  disclosure  of  these  records; 
procedures  for  the  public  to  inspect  or 
obtain  copies  of  GSA  records;  and 
instructions  to  current  and  former  GSA 
employees  on  the  response  to  a 
subpoena  or  other  legal  demand  for 
material  or  information  received  or 
generated  in  the  performance  of  official 
duty  or  because  of  the  person's  official 
status. 


(c)  Any  policies  and  procedures  in 
any  GSA  internal  or  external  directive 
inconsistent  with  the  policies  and 
procedures  set  forth  in  this  part  are 
superseded  to  the  extent  of  that 
inconsistency. 

Subpart  105-60.1— Qanaral  Provisions 

f  106-60.101    Purpose. 

This  part  105-60  implements  the 
provisions  of  the  Freedom  of 
Information  Act  (FOIA),  as  amended,  5 
U.S.C.  552.  The  regulations  in  this  part 
also  implement  Executive  Order  12600, 
Predisclosure  Notification  Procedures 
for  Confidential  Commercial 
Information,  of  June  23, 1987  (3  CFR. 
1987  Comp.,  p.  235).  This  part 
prescribes  procedures  by  which  the 
public  may  inspect  and  obtain  copies  of 
GSA  records  under  the  FOIA,  including 
administrative  procedures  which  must 
be  exhausted  before  a  requester  invokes 
the  jurisdiction  of  an  appropriate  United 
States  District  Court  for  GSA's  failure  to 
respond  to  a  proper  request  within  the 
statutory  time  limits,  for  a  denial  of 
agency  records  or  challenge  to  the 
adequacy  of  a  search,  or  for  a  denial  of 
a  fee  waiver. 

f106-6ai02    Application. 

This  part  applies  to  all  records  and 
informational  materials  generated, 
maintained,  and  controlled  by  GSA  that 
come  within  the  scope  of  5  U.S.C.  552. 

§105-60.103    Policy. 

f106-60.10»-l    Avallabintyofraeorda. 

The  policies  of  GSA  with  regard  to  the 
availability  of  records  to  the  public  are: 

(a)  GSA  records  are  available  to  the 
greatest  extent  possible  in  keeping  with 
the  spirit  and  intent  of  the  FOIA.  GSA 
will  disclose  information  in  any  existing 
GSA  record,  with  noted  exceptions, 
regardless  of  the  form  or  format  of  the 
record.  GSA  will  provide  the  record  in 
the  form  or  format  requested  if  the 
record  is  reproducible  by  the  agency  in 
that  form  or  format  without  significant 
expenditure  of  resources.  GSA  will 
make  reasonable  efforts  to  maintain  its 
records  in  forms  or  formats  that  are 
reproducible  for  purposes  of  this 
section. 

(b)  The  person  making  the  request 
does  not  need  to  demonstrate  an  interest 
in  the  records  or  justify  the  reouest. 

(c)  The  FOIA  does  not  give  tne  public 
the  right  to  demand  that  GSA  compile 

a  record  that  does  not  already  exist.  For 
example,  FOLA  does  not  require  GSA  to 
collect  and  compile  information  ht>m 
multiple  sources  to  create  a  new  record. 
GSA  may  compile  records  or  perform 
minor  reprogramming  to  extract  records 
from  a  database  or  system  when  doing 


so  will  not  significantly  interfere  with 
the  operation  of  the  automated  system 
in  question  or  involve  a  significant 
expenditure  of  resources. 

(d)  Similarly,  FOIA  does  not  require 
GSA  to  reconstruct  records  that  have 
been  destroyed  in  compliance  with 
disposition  schedules  approved  by  the 
Archivist  of  the  United  States.  However, 
GSA  will  not  destroy  records  after  a 
member  of  the  public  has  requested 
access  to  them  and  will  process  the 
request  even  if  destruction  would 
otherwise  be  authorized. 

(e)  If  the  record  requested  is  not 
complete  at  the  time  of  the  request,  GSA 
may,  at  its  discretion,  inform  the 
requester  that  the  complete  record  will 
be  provided  when  it  is  available,  with 
no  additional  request  required,  if  the 
record  is  not  exempt  from  disclosiue. 

(f)  Requests  must  be  addressed  to  the 
office  identified  in  §  105-60.402-1. 

(g)  Fees  for  locating  and  duplicating 
records  are  listed  in  §105-60,305-10. 

f106-6ai03-2    Applying  axamptlona. 
GSA  may  deny  a  request  for  a  GSA 
record  if  it  falls  within  an  exemption 
under  the  FOIA  outlined  in  subpart 
105-60.5  of  this  part.  Except  when  a 
record  is  classified  or  when  disclosure 
would  violate  any  Federal  statute,  the 
authority  to  withhold  a  record  from 
disclosure  is  permissive  rather  than 
mandatory.  GSA  will  not  withhold  a 
record  unless  there  is  a  compelling 
reason  to  do  so;  i.e.,  disclosure  will 
likely  cause  harm  to  a  Governmental  or 
private  interest.  In  the  absence  of  a 
compelling  reason,  GSA  will  disclose  a 
record  even  if  it  otherwise  is  subject  to 
exemption.  GSA  will  cite  the 
compelling  reason(s)  to  requesters  when 
any  record  is  denied  under  FOLA. 

fl05-60.104    Racorda  of  other  agandaa. 

If  GSA  receives  a  request  for  access  to 
records  that  are  known  to  be  the 
primary  responsibility  of  another 
agency,  GSA  will  refer  the  request  to  the 
agency  concerned  for  appropriate 
action.  For  example,  GSA  will  refer 
requests  to  the  appropriate  agency  in 
cases  in  which  GSA  does  not  have 
sufficient  knowledge  of  the  action  or 
matter  that  is  the  subject  of  the 
requested  records  to  determine  whether 
the  records  must  be  released  or  may  be 
withheld  under  one  of  the  exemptions 
listed  in  Subpart  105-60.5  of  this  part. 
If  GSA  does  not  have  the  requested 
records,  the  agency  will  attempt  to 
determine  whether  the  requested 
records  exist  at  another  agency  and,  if 
possible,  will  forward  the  request  to  that 
agency.  GSA  will  inform  the  requester 
that  GSA  has  forwarded  the  request  to 
another  agency. 
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Subpart  106-e0.2—PiiblleMlon  of 
Qsnsfsl  Agsncy  bifbrmstlon  snd  Ruiss 
in  Ihs  Fsdsral  RsQislsr 

{106-60L201    PuMlsbad  Inlennallon  and 


Subpart  106  60.3    AvailabJHy  of 
Opinions,  Ofdsra,  PoNdss, 


In  accordance  with  5  U.S.C  552(a)(1). 
GSA  publishes  in  the  Federal  Segbter, 
for  the  guidance  of  the  public,  the 
following  general  information 
concerning  GSA: 

(a)  Description  of  the  organization  of 
the  Central  Office  and  regional  offices 
and  the  established  places  at  whidi,  the 
employees  from  whom,  and  the 
methods  whereby,  the  public  may 
obtain  information,  make  submittals  or 
requests,  or  obtain  decisions; 

(b)  Statements  of  the  general  course 
and  method  by  which  its  functions  are 
channeled  and  determined,  including 
the  nature  and  requirements  of  all 
formal  and  informal  procedures 
available; 

(c)  Rules  of  procedure,  descriptions  of 
forms  available  or  the  places  where 
forms  may  be  obtained,  and  instructions 
on  the  scope  and  contents  of  all  papers, 
reports,  or  examinations; 

(d)  Substantive  rules  of  general 
applicability  adopted  as  authorized  by 
law,  and  statam«its  of  general  policy  or 
interpretations  of  general  applicability 
formulated  and  adopted  by  GSA;  and 

(e)  Each  amendment,  revision,  or 
repeal  of  the  materials  described  in  this 
sectim. 


{106-60.202 

for  aala  to  the  pubic. 

(a)  Substantive  rules  of  general 
applicability  adopted  by  GSA  aa 
authorized  by  law  that  this  agency 
publishes  in  the  Federal  Rag^iter  and 
which  are  available  fcv  sale  to  the  public 
by  the  Superintendent  of  Dociunents  at 
pre-established  prices  are:  The  General 
Services  Administration  Acquisition 
R^ulation  (48  CFR  Ch.  5).  the  Federal 
Acquisiticm  Reguktion  (48  CFR  Ch.  1), 
the  Federal  Property  Management 
Regulations  (41  CFR  Ch.  101),  and  the 
Federal  Travel  Regulation  (41  CFR  Ch. 
301-304). 

(b)  GSA  provides  technical 
information,  including  ipffnu^l*  and 
handbof^.  to  other  Federal  entities. 
e.g..  the  National  Technical  Information 
Service,  with  separate  statutory 
authority  to  make  information  available 
to  the  public  at  pre-established  Cses. 

(c)  Requests  for  information  available 
through  the  sources  in  paragraphs  (a) 
and  (b)  of  this  section  %rill  be  referred 
to  those  sources. 


Inslnicttons 

1106-00.301 

GSA  makes  available  to  the  public  the 
materials  described  under  5  U.S.C 
552(a)(2).  wdiich  are  listed  in  §  105- 
60.302  through  an  extensive  electronic 
home  page,  http://www.gsa.gov/.  A 
public  handbook  listing  those  materials 
as  described  in  $  105-60.304  is  available 
at  GSA's  Cmitral  Office  in  Washingtcm. 
DC.  and  at  the  website  at  http:// 
www.gsa.gOv/staS/c/ca/publ.htm. 
Memben  of  the  public  who  do  not  have 
the  means  to  access  this  information 
electrcmically.  and  who  are  not  located 
in  the  Washingtan,  DC  area,  may  contact 
the  Freedom  of  Information  Act  office  in 
any  of  the  regional  offices  listed  in  this 
regulation.  These  offices  will  make 
arrangements  for  members  of  the  public 
to  access  the  information  at  a  computer 
located  at  the  FOIA  office.  Reasonable 
copying  services  an  provided  at  the  fees 
specified  in  $  105-60.305. 


1106-601902    A« 

GSA  materials  available  tmder  this 
subpart  105-60.3  are  as  follows: 

(a)  Final  opinions,  including 
concurring  and  dissenting  opinions  and 
orders,  nude  in  the  adjudication  of 
cases. 

(b)  Those  statonents  and  policy  and 
interpretations  that  have  been  adopted 
by  GSA  and  are  not  published  in  the 
Federal  Register. 

(c)  Administrative  staff  manuals  and 
instructions  to  staff  affecting  a  member 
of  the  public  unless  these  materials  are 
prompUy  published  and  copies  offered 
for  sale. 

1105-60.303    Rulaaforpublcimpaeaon 
and  copying. 

(a)  Locations.  Selected  areas 
containing  the  materials  available  for 
public  inspection  and  copying, 
described  in  this  §  105-60.302,  are 
located  in  the  following  places: 

Central  Office  (GSA  Headquarters). 

General  Services  AdmiiUstratioii. 
Wathingbm.  DC. 

T^phone:  202-501-2262 

FAX:  202-S01-2727, 

Emait:  gn.iDiaagn.gov 

1800  F  Street.  NW.  (CAI).  WMhingtoQ.  DC 
20405 
Office  of  the  Inspector  GeDBial 

POIA  Offloar.  Office  of  In^Mctor  Gananl 

0) 
General  Services  Administration 
1800  F  Street  NW..  Room  5324 
WsdUnglon.  DC  20405 
New  England  Regian 
General  Servicet  Administntion  (lAB) 


(Comprised  of  the  Stales  of  Conoecticut, 
Maine,  Mesnchuntts.  New  Hampshire. 
Rliode  Island,  and  Vaimoat) 
Thomas  P.  074eiU,  Jr..  Federal  Building.  10 

Causeway  Street.  Boston.  MA  02222 
Telephone:  ei7-S6S-«100 
FAX:617-S65-«101 
NaitiMest  and  Caribbean  Ragiao 
(Compriaed  of  the  Stain  of  New  )aney. 

New  YocIl,  the  Commonwealth  of  Puerto 

Rico,  and  the  Virgin  Islands) 
General  Servion  Administratioo  (2AR) 
26  Federal  Plaza.  New  York.  NY  10278 
T^phone:  212-264-1234 
FAX:  212-264-2760 
Mid-Atlantic  Ragioa 
(Comptiaad  of  the  States  of  Delaware. 

Maryland.  Pennsylvania.  Vitginia,  and 
.   West  Virginia,  a»Juding  the 

Wnhington.  DC  metropolitan  area) 
General  Servion  Administratiao  (3AOS). 

100  Penn  Square  East.  Philadelphia.  PA 

19107 
Tdephone:  21V-6S6-S530 
FAX:  215-656-5590 
Southeast  Sunbeh  Region 
(Compriaed  of  the  States  of  Alabama. 

Florida.  Geofgia,  Kentucky,  Minisaippi. 

North  Carolina,  South  Carolina,  and 

Tennessee) 
General  Servicn  Administration  (4E).  401 

Wast  Peachtree  Street,  Atlanta.  GA  30365 
Tdephone:  404-331-5103 
FAX.  404-331-1813 
Grnt  Lakes  Region 

(Comprised  of  the  States  of  Illinois, 

Indiana,  Ohio,  Minnesota,  Michigan,  and 

Wisconsin) 
General  Servicn  Administretioo  (SADB). 

230  South  Dearborn  Street  Chicago.  IL 

60604 
Tdephone:  3 12-353-5383 
FAX:  312-353-5385 
Heartland  Region 
(Comprised  of  the  States  of  Iowa.  Kansas, 

Missouri,  and  Nefaraslca) 
General  Services  Administratioa  (6AOB). 

1500  East  Bannister  Road.  Kansn  Gty, 

MO  64131 
Tdephone:  816-926-7203 
FAX:  816-823-1 167 
Greater  Southwest  Region 
(Comprised  of  the  Sutn  of  Arkansw. 

Louisiana.  New  Mexico.  Texn.  and 

Oklahoma) 
General  Services  Administration  (7ADQ). 

819  Taylor  Street.  Fact  Worth.  TX  76102 
Tdephone: 817-978-3902 
FAX:  817-978-4867 
Rocky  Mountain  Regioo 
(Compriaed  of  the  Stain  of  Colorado. 

North  Dakota.  South  Dakota,  Montana. 

Utah,  and  Wyoming) 
Businen  Service  Canter.  General  Sarricn 

Admhiistretian  (8PB-B),  Buildiag  41. 

Denver  Fedaral  Canlar.  Denver.  GO 

80225 
Telsphone:  303-236-7406 
FAX:  309-236-7403 
Pacific  RhnKagian 
(Compriaed  of  the  Stain  of  Hawaii. 

Caliloraia.  Nevada.  Aziaona.  Guam,  and 

Thist  Tenitocy  of  the  hdfic) 
Buriasw  Service  Canlar.  C  wel  Sarvion 

AdminislrBtian  (SADB).  525  Matkat 

Street.  San  nandaoo.  CA  S41106 
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Telephone:  415-522-2715 
FAX.  415-522-2705 
Northwest/ Arctic  Region 
(Compriied  of  the  State*  of  Alaska,  Idaho, 

Oregon,  and  Washington) 
General  Services  Administration  (lOL), 

GSA  Center.  15th  and  C  Streets,  SW.. 

Auburn,  WA  98002 
Telephone:  206-931-7007 
FAX:  206-931-7195 
National  Capital  Region 
(Comprised  of  the  District  of  Columbia  and 

the  surrounding  metropolitan  area) 
General  Services  Administration  (WPFA- 

L),  7th  and  D  Streets  SW.,  Washington, 

DC  20407 
Telephone:  202-708-5854 
FAX:  202-708-4655. 

(b)  Ti/ne.  The  offices  listed  above  will 
be  open  to  the  public  during  the 
business  hours  of  the  GSA  office  where 
they  are  located. 

(c)  Reproduction  services  and  fees. 
The  GSA  Central  Office  or  the  Regional 
Business  Service  Centers  will  furnish 
reasonable  copying  and  reproduction 
services  for  available  materials  at  the 
fees  specified  in  §  105-60.305. 

|106-6a304    Publtc  Infonnatlon  handbook 
and  Index. 

GSA  publishes  a  handlxmk  for  the 
public  that  identifies  information 
regarding  any  matter  described  in  §  105- 
60.302.  This  handbook  also  lists 
published  information  available  from 
GSA  and  describes  the  procedures  the 
public  may  use  to  obtain  information 
using  the  Freedom  of  Information  Act 
(FOIA).  This  handbook  may  be  obtained 
without  charge  from  any  of  the  GSA 
FOIA  offices  listed  in  $  105-60.303(a). 
or  at  the  GSA  Internet  Homepage 
(http://www.gsa.gOv/staff/c/ca/cai/ 
links.htm). 

f10»-e0.306    F—. 

|106-6a306-1    Oeflnitiona. 
For  the  purpose  of  this  part: 
(a)  A  statute  specifically  providing  for 
setting  the  level  of  fees  for  particular 
types  of  records  (5  U.S.C. 
552(a)(4)(A)(vii))  means  any  statute  that 
specifically  requires  a  Government 
agency  to  set  the  level  of  fees  for 
particular  types  of  records,  as  opposed 
to  a  statute  that  generally  discusses  such 
fees.  Fees  are  required  by  statute  to: 

(1)  Make  Government  information 
conveniently  available  to  the  public  and 
to  private  sector  organizations; 

(2)  Ensure  that  groups  and  individuals 
pay  the  cost  of  publications  and  other 
services  which  are  for  their  special  use 
so  that  these  costs  are  not  borne  by  the 
general  taxpaying  public; 

(3)  Operate  an  information 
dissemination  activity  on  self-sustaining 
basis  to  the  maximum  extent  possible; 
or 


(4)  Return  revenue  to  the  Treasury  for 
defraying,  wholly  or  in  part, 
appropriated  funds  used  to  pay  the  coat 
of  disseminating  Government 
infonnation. 

(b)  The  term  direct  costs  means  those 
expenditures  which  GSA  actually  incurs 
in  searching  for  and  duplicating  (and  in 
the  case  of  commercial  requesters, 
reviewing  and  redacting)  documents  to 
respond  to  a  FOIA  request.  Direct  costs 
include,  for  example,  the  salary  of  the 
employee  performing  the  work  (the 
basic  rate  of  pay  for  the  employee  plus 
16  percent  of  that  rate  to  cover  benefits), 
and  the  cost  of  operating  duplicating 
machinery.  Overhead  expenses  such  as 
costs  of  space,  and  heating  or  lighting 
the  facility  where  the  records  are  stored 
are  not  included  in  direct  costs. 

(c)  The  term  search  includes  all  time 
spent  looking  for  material  that  is 
responsive  to  a  request,  including  line- 
by-line  identification  of  material  within 
dociunents.  Searches  will  be  f>erformed 
in  the  most  efficient  and  least  expensive 
manner  so  as  to  minimize  costs  for  both 
the  agency  and  the  requester.  Line-by- 
line searches  will  not  be  undertaken 
when  it  would  be  more  efficient  to 
duplicate  the  entire  document.  Search 
for  responsive  material  is  not  the  same 
as  review  of  a  record  to  determine 
whether  it  is  exempt  fttim  disclosure  in 
whole  or  in  part  (see  paragraph  (e)  of 
this  section.  Searches  may  be  done 
manually  or  by  computer  using  existing 
programming  or  new  programming 
when  this  would  not  significantly 
interfere  with  the  operation  of  the 
automated  system  in  question. 

(d)  The  term  duplication  means  the 
process  of  making  a  copy  of  a  document 
in  response  to  a  FOIA  request.  Copies 
can  take  the  form  of  paper,  microform 
audiovisual  materials,  or  magnetic  types 
or  disks.  To  the  extent  practicable,  GSA 
will  provide  a  copy  of  the  material  in 
the  form  specified  by  the  requester. 

(e)  The  term  review  means  the  process 
of  examining  docimients  located  in 
response  to  a  request  to  determine  if  any 
portion  of  that  document  is  permitted  to 
be  withheld  and  processing  any 
documents  for  disclosure.  See  §  105- 
60.305-6. 

(f)  The  term  commercial-use  request 
means  a  request  from  or  on  behalf  of  one 
who  seeks  infonnation  for  a  use  or 
purpose  that  furthers  the  commercial, 
trade,  or  profit  interests  of  the  requester 
or  person  on  whose  behalf  the  request 

is  made.  GSA  will  determine  whether  a 
requester  properly  belongs  in  this 
category  by  determining  how  the 
requester  will  use  the  dociunents. 

(g)  The  term  educational  institution 
means  a  preschool,  a  public  or  private 
elementary  or  secondary  school,  an 


institution  of  graduate  higher  education, 
an  institution  of  imdergraduate  higher 
education,  an  institution  of  professional 
education,  or  an  institution  of 
vocational  education  which  operates  a 
program  or  programs  of  scholarly 
research. 

(h)  The  term  noncommercial  scientific 
institution  means  an  institution  that  is 
not  operated  on  a  "commercial"  basis  as 
that  term  is  used  in  paragraph  (f)  of  this 
section  and  which  is  operated  solely  for 
the  puipose  of  conducting  scientific 
research  the  results  of  which  are  not 
intended  to  promote  any  particular 
product  or  industry. 

(i)  The  term  representotrve  of  the 
news  media  means  any  person  actively 
gathering  news  for  an  entity  that  is 
organized  and  operated  to  publish  or 
broadcast  news  to  the  public  The  term 
news  means  infonnation  that  is  about 
current  events  or  that  would  be  of 
current  interest  to  the  public.  Examples 
of  news  media  include  television  or 
radio  stations  broadcasting  to  the  public 
at  large,  and  publishers  of  periodicals 
(but  only  in  those  instances  when  they 
can  qualify  as  disseminators  of  "news") 
who  make  their  products  available  for 
piut:hase  or  subscription  by  the  general 
public.  "Freelance"  journalists  will  be 
regarded  as  working  for  a  news 
organization  if  they  can  demonstrate  a 
soUd  basis  for  expecting  publication 
through  that  organization  even  though 
they  are  not  actually  employed  by  it. 

S106-60.30fr-2    Scopa  of  thia  aubpan 

This  subpart  sets  forth  policies  and 
procedures  to  be  followed  in  the 
assessment  and  collection  of  fees  from 
a  requester  for  the  search,  review,  and 
reproduction  of  GSA  records. 

1105-60.306-4    GSA  recorda  available 
without  ctiarga. 

GSA  records  available  to  the  public 
are  displayed  in  the  Business  Service 
Center  for  each  GSA  region.  The  address 
and  phone  number  of  the  Business 
Service  Centers  are  listed  in  §  105- 
60.303.  Certain  material  related  to  bids 
(excluding  construction  plans  and 
specifications)  and  any  material 
displayed  are  available  without  charge 
upon  request. 

f106-6a306-«    QSAraconto  available  at  a 
fae. 

(a)  GSA  will  make  a  record  not  subject 
to  exemption  available  at  a  time  and 
place  mutually  agreed  upon  by  GSA  and 
the  requester  at  fees  shown  in  §  105- 
60.305-10.  Waivers  of  these  fees  are 
available  imder  the  conditions 
described  in  $  105-60.305-13.  GSA  will 
agree  to: 

(1)  Show  the  originals  to  the 
requester; 
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(2)  Make  one  copy  available  at  a  fee; 

or 

(3)  A  combination  of  these 
alternatives. 

(b)  GSA  will  make  copies  of 
voluminous  records  as  quickly  as 
possible.  GSA  may,  in  its  discretion, 
make  a  reasonable  niunber  of  additional 
copies  for  a  fee  when  commercial 
reproduction  services  are  not  available 
to  the  requester. 


1106-60306-6 

(a)  GSA  may  charge  for  the  time  spent 
in  the  following  activities  in 
determining  "search  time"  subject  to 
applicable  fees  as  provided  in  §  105- 
60.305-10: 

(1)  Time  spent  in  trying  to  locate  GSA 
records  which  come  %vtthiB  the  scope  of 
the  request; 

(2)  Time  spent  in  either  transporting 
a  necessary  agency  searcher  to  a  place 
of  record  storage,  or  in  transporting 
records  to  the  locations  of  a  necessary 
agency  searcher:  and 

(3)  Direct  costs  of  the  use  of  computer 
time  to  locate  and  extract  requested 
records. 

(b)  GSA  will  not  charge  for  the  time 
spent  in  monitoring  a  requester's 
inspection  of  disclosed  agency  records. 

(c)  GSA  may  assess  fees  for  search 
time  even  if  the  search  proves 
unsuccessful  or  if  the  records  located 
are  exempt  from  disclosure. 

1106-60306-6    Reviaafs. 

(a)  GSA  will  charge  only  onnmercial- 
use  requesters  for  review  time. 

(b)  GSA  will  charge  for  the  time  spent 
in  the  following  activities  in 
determining  "review  time"  subject  to 
applicable  fees  as  provided  in  §  105- 
60.305-10: 

(1)  Time  spent  in  examining  a 
requested  record  to  determine  whether 
any  or  all  of  the  record  is  exempt  from 
disclosure,  including  time  spent 
consulting  with  submitters  of  requested 
information;  and 

(2)  Time  spent  in  deleting  exempt 
matter  being  withheld  from  records 
otherwise  made  available. 

(c)  GSA  will  not  charge  for: 

(1)  Time  spent  in  resolving  issues  of 
law  or  policy  regarding  the  appUcation 
of  exemptions;  or 

(2)  Review  at  the  administrative 
appeal  level  of  an  exemption  already 
applied.  However,  records  or  portions  of 
records  withheld  in  full  imder  an 
exemption  which  is  subsequently 
determined  not  to  apply  may  be 
reviewed  again  to  determine  the 
applicability  of  other  exemptions  not 
previously  considered.  GSA  will  charge 
for  such  subsequent  review. 


t106  60306^    Asaurica  cH  peywant 

If  fees  for  search,  review,  and 
reproduction  will  exceed  $25  but  will 
be  less  than  $250,  the  requester  must 
provide  written  assurance  of  payment 
before  GSA  will  process  the  request.  If 
this  assurance  is  not  included  in  the 
initial  request,  GSA  will  notify  the 
requester  that  assurance  of  payment  is 
required  before  the  request  is  processed. 
GSA  %vill  oBer  requesten  an 
opportunity  to  modify  the  request  to 
reduce  the  fee. 


§106-^0.306  6    Prapeymanl  of ' 

(a)  Fees  over  S2S0.  GSA  will  require 
prepayment  of  fees  for  search,  review, 
and  reproduction  which  are  likely  to 
exceed  $250.  When  the  anticipated  total 
fee  exceeds  $250,  the  requester  will 
receive  notice  to  prepay  and  at  the  same 
time  will  be  given  an  opportunity  to 
modify  his  or  her  request  to  reduce  the 
fee.  Vfhen  tees  will  exceed  $250,  GSA 
will  notify  the  requester  that  it  will  not 
start  processing  a  request  until  payment 
is  received. 

(b)  Delinquent  payments.  As  noted  in 
$  105-6.305-12(d),  requesten  who  are 
delinquent  in  paying  for  previous 
requests  will  be  required  to  repay  the 
old  debt  and  to  prepay  for  any 
subsequent  request.  GSA  will  inform  the 
requester  that  it  will  process  no 
additional  requests  until  all  fees  are 
paid. 

fl0S-6a306-«    Fonn  of  payment 

Requesters  should  pay  fees  by  check 
or  money  order  made  out  to  the  General 
Services  Administration  and  addressed 
to  the  official  named  by  GSA  in  its 
correspondence.  Paym«it  may  also  be 
made  by  means  of  Mastercard  or  Visa. 
For  information  concerning  payment  by 
credit  cards,  call  816-^26-7551. 

1106-60306-10    Fee  schedule. 

(a)  When  GSA  is  aware  that 
documents  responsive  to  a  request  are 
maintained  for  distribution  by  an 
agency  operating  a  statutory  fise  based 
program.  GSA  will  inform  the  requester 
of  the  procedures  for  obtaining  records 
from  those  sotirces. 

(b)  GSA  will  consider  only  the 
following  costs  in  fees  charged  to 
requesten  of  GSA  records: 

(1)  Review  and  search  fees. 

Manual  searches  by  clerical  staff:  S13  per 
hour  or  fraction  of  an  hour. 

Manual  searches  and  reviews  by 
professional  staff  in  cases  in  which  clerical 
staff  wrould  be  unable  to  locate  the  requested 
records:  $29  per  hour  or  fraction  of  an  hour. 

Computer  searches:  Direct  cost  to  GSA. 

TranspoiUtion  or  special  handling  of 
records:  Direct  cost  to  GSA. 

(2)  Reproduction  fees. 


PagBs  no  laigsr  than  S^^  by  14  inchae, 
when  raproduoed  by  routine  electrostatic 
copying:  10s  par  pifa. 

Pages  over  B^  by  14  inches:  Direct  coat  of 
reproductioo  to  GSA. 

Pages  requiring  reductioii.  enlargement,  or 
other  gpeaal  serviceK  Direct  coet  of 
reproduction  to  GSA. 

Reproductioo  by  otbar  than  routiDe 
electrostatic  copying:  Direct  coet  of 
reproducticMi  to  GSA. 

(c)  Any  fises  not  provided  for  under 
paragraph  (b)  of  this  section,  shall  be 
calculated  as  direct  costs,  in  accordance 
with  §  105-60.305-l(b). 

(d)  GSA  will  assess  fees  based  <»  the 
category  of  the  requester  as  defined  in 

$  105-60.305-l(f)-(l);  Le..  conunerdal- 
use,  educational  and  noncommercial 
scientific  institutions,  news  media,  and 
all  other.  The  fees  Usted  in  paragraph  fb) 
of  this  section  apply  with  the  following 
exceptions: 

(1)  GSA  will  not  charge  the  requester 
if  the  fee  is  $25  or  less  as  the  cost  of 
collection  is  greater  than  the  fee. 

(2)  Educational  and  noncommercial 
scientific  institutions  and  the  news 
media  will  be  charged  for  the  cost  of 
reproduction  alone.  These  requesten  are 
entitled  to  the  first  100  pages  (paper 
copies)  of  duplication  at  no  cost.  The 
foUowing  are  examples  of  how  these 
fees  are  adculated: 

(i)  A  request  that  results  in  150  pages 
of  material.  No  fee  would  be  assened 
for  dupUcation  of  150  pages.  The  reason 
is  that  these  requesten  are  entitled  to 
the  first  100  pages  at  no  charge.  The 
charge  for  the  remaining  50  pages  would 
be  $5.00.  This  amount  would  not  be 
billed  under  the  preceding  section. 

(ii)  A  request  that  results  in  450  pages 
of  material.  The  requester  in  this  case 
would  be  charged  $35.00.  The  reason  is 
that  the  requester  is  entitled  to  the  first 
100  pages  at  no  charge.  The  charge  for 
the  remaining  350  pages  would  be  $35. 

(3)  Noncommercial  requesten  who 
are  not  included  under  paragraph  (dK2) 
of  this  section  will  be  «ititled  to  the 
first  100  pages  (page  copies)  of 
dupUcation  at  not  cost  and  two  houn  of 
seuch  tvithout  charge.  The  term  search 
time  generally  refen  to  manual  search. 
To  apply  this  term  to  seardies  made  by 
computer,  GSA  will  determine  the 
hourly  cost  of  operating  the  central 

Erocessing  unit  and  the  operator's 
ourly  salary  plus  16  percent.  When  the 
cost  of  search  (including  the  operator 
time  and  the  cost  of  operating  the 
computer  to  process  a  request)  reaches 
the  equivalent  dollar  amount  of  two 
houn  of  the  salary  of  the  person 
peifuiuung  a  numiial  search.  i.e.,  the 
operator.  GSA  will  begin  assessing 
charges  for  computer  search. 

(4rGSA  will  oiaige  conunerdal-use 
requesters  fees  which  recover  the  fiill 
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direct  costs  of  searching  for,  reviewing 
for  release,  and  duplicating  the  records 
sought.  Conunercial-use  requesters  are 
not  entitled  to  two  hours  of  free  search 
time. 

(e)  Detennining  category  of  requester. 
GSA  may  ask  any  requester  to  provide 
additional  information  at  any  time  to 
determine  what  fee  category  he  or  she 
falls  under. 

1106-60306-11    Feeeforauttientlcaled 


The  fees  set  forth  in  §  105-60.305-10 
apply  to  requests  for  authenticated  and 
attested  copies  of  GSA  records. 

1106-60.306-12    AdmMstrMiveaclioiielo 
I  and  odlectlon  of  I 


(a)  Charging  interest.  GSA  may  charge 
requesters  who  fail  to  pay  fees  interest 
on  the  amount  billed  starting  on  the  31st 
day  following  the  day  on  which  the 
billing  was  sent.  Interest  will  be  at  the 
rate  prescribed  in  31  U.S.C  3717. 

(b)  Effect  of  the  Debt  Collection  Act  of 
1982.  GSA  will  take  any  action 
authorized  by  the  Debt  Collection  Act  of 
1982  (Pub.  L.  97-365,  96  Stat.  1749), 
including  disclosure  to  consumer 
reporting  agencies,  use  of  collection 
agencies,  and  assessment  of  penalties 
and  administrative  costs,  where 
appropriate,  to  encourage  payment. 

(c)  Aggregating  requests.  When  GSA 
reasonably  believes  that  a  requester,  or 
group  of  requesters  acting  in  concert,  is 
attempting  to  break  down  a  request  into 
a  series  of  requests  related  to  the  same 
subject  for  the  purpose  of  evading  the 
assessment  of  fees,  GSA  will  combine 
any  such  requests  and  charge 
accordingly,  including  fees  for  previous 
requests  where  charges  were  not 
assessed.  GSA  will  presume  that 
multiple  requests  of  this  type  within  a 
30-day  period  are  made  to  avoid  fees. 

(d)  Advanced  payments.  Whenever  a 
requester  is  delinquent  in  paying  the  fee 
for  a  previous  request  (i.e.,  within  30 
days  of  the  date  of  the  billing),  GSA  will 
require  the  requester  to  pay  the  full 
amount  owed  plus  any  applicable 
interest  penalties  and  administrative 
costs  as  provided  in  paragraph  (a)  of  this 
section  or  to  demonstrate  that  he  or  she 
has,  in  fact,  paid  the  fee.  In  such  cases, 
GSA  will  also  require  advance  payment 
of  the  full  amount  of  the  estimated  fee 
before  the  agency  begins  to  process  a 
new  request  or  a  pending  request  from 
that  requester.  When  advance  payment 
is  required  under  this  selection,  the 
administrative  time  limits  in  subsection 
(a)(6)  of  the  FOLA  (i.e.,  10  working  days 
from  receipt  of  appeals  from  initial 
denial  plus  permissible  time  extensions) 
will  twgin  only  after  GSA  has  received 


the  fee  payments  described  in  §  105- 
60.305-8. 

S106-60J06-13   VIMvaroffae. 

(a)  Any  request  for  a  waiver  or  the 
reduction  of  a  fee  should  be  included  in 
the  initial  letter  requesting  access  to 
GSA  records  under  §  105-60.402-1.  The 
waiver  request  should  explain  how 
disclosure  of  the  information  would 
contribute  significantly  to  public's 
understanding  of  the  operations  or 
activities  of  the  Government  and  would 
not  be  primarily  in  the  commercial 
interest  of  the  requester.  In  responding 
to  a  requester,  GSA  will  consider  the 
following  fiactors: 

(1)  Whether  the  subject  of  the 
requested  records  concerns  "the 
operations  or  activities  of  the 
Government."  The  subject  matter  of  the 
requested  records  must  specifically 
concern  identifiable  operations  or 
activities  of  the  Federal  Government. 
The  connection  between  the  records  and 
the  operations  or  activities  must  be 
direct  and  clear,  not  remote  or 
attenuated. 

(2)  Whether  the  disclosure  is  "likely 
to  contribute"  to  an  understanding  of 
Government  operations  or  activities.  In 
this  connection,  GSA  %vill  consider 
whether  the  requested  information  is 
already  in  the  public  domain.  If  it  is, 
then  disclosure  of  the  information 
would  not  be  likely  to  contribute  to  an 
understanding  of  Government 
operations  or  activities,  as  nothing  new 
would  be  added  to  the  public  record. 

(3)  Whether  disclosure  of  the 
requested  information  will  contribute  to 
"public's  understanding."  The  focus 
here  must  be  on  the  contribution  to 
public's  understanding  rather  than 
personal  benefit  to  be  derived  by  the 
requester.  For  purposes  of  this  analysis, 
the  identity  and  qualifications  of  the 
requester  should  be  considered  to 
determine  whether  the  requester  is  in  a 
position  to  contribute  to  public's 
understanding  through  the  requested 
disclosure. 

(4)  Whether  the  requester  has  a 
commercial  interest  that  would  be 
furthered  by  the  requested  disclosure; 
and  if  so:  whether  the  magnitude  of  the 
identified  commercial  interest  of  the 
requester  is  sufficiently  large,  in 
comparison  with  the  public's  interest  in 
disclosure,  that  disclosure  is  "primarily 
in  the  commercial  interest  of  the 
reouester." 

(d)  GSA  will  ask  the  requester  to 
furnish  additional  information  if  the 
initial  request  is  insufficient  to  evaluate 
the  merits  of  the  request.  GSA  will  not 
start  processing  a  request  until  the  fee 
waiver  issue  has  been  resolved  unless 
the  requester  has  provided  written 


assurance  of  payment  in  full  if  the  fee 
waiver  is  denied  by  the  agency. 

Subpart  105-80.4    Deacribad  Records 


1106-60401 

(a)  Except  for  records  made  available 
in  accordance  with  subparts  105-60.2 
and  105-60.3  of  this  part.  GSA  will 
make  records  available  to  a  requester 
promptly  when  the  request  reasonably 
describes  the  records  iinless  GSA 
invokes  an  exemption  in  accordance 
with  subpart  105-60.5  of  this  part. 
Although  the  burden  of  reasonable 
description  of  the  records  rests  with  the 
requester,  whenever  practical  GSA  will 
assist  requesters  to  describe  records 
more  specifically. 

(b)  whenever  a  request  does  not 
reasonably  describe  the  records 
requested,  GSA  may  contact  the 
requester  to  seek  a  more  specific 
description.  The  20-workday  time  limit 
set  forth  in  S  105-60.402-2  will  not  start 
until  the  official  identified  in  §  105- 
60.402-1  or  other  responding  official 
receives  a  request  reasonably  describing 
the  records. 

1106-60402    Prooedwee  for  making 


This  subpart  sets  forth  initial 
procedures  for  making  records  available 
when  they  are  requested,  including 
administrative  procedures  to  be 
exhausted  prior  to  seeking  judicial 
review  by  an  appropriate  United  States 
District  Court. 

§106-60402-1    Submieaion  of  requests. 

For  records  located  in  the  GSA 
Central  Office,  the  requester  must 
submit  a  request  in  writing  to  the  GSA 
FOIA  Officer,  General  Services 
Administration  (CAI).  Washington,  DC 
20405.  Requesters  may  FAX  requests  to 
(202)  501-2727,  or  submit  a  request  by 
electronic  mail  to  gsa.foi@gsa.gov.  For 
records  located  in  the  Office  of 
Inspector  General,  the  requester  must 
submit  a  request  to  the  FOIA  Officer, 
Office  of  Inspector  General,  General 
Services  Administration,  1800  F  Street 
NW.,  Room  5324,  Washington.  DC 
20405.  For  records  located  in  the  GSA 
regional  offices,  the  requester  must 
submit  a  request  to  the  FOLA  Officer  for 
the  relevant  region,  at  the  address  listed 
in  §  105-60.303(a).  Requests  should 
include  the  words  "Freedom  of 
Information  Act  Request"  prominently 
marked  on  both  the  fece  of  the  request 
letter  and  the  envelope.  The  20-workday 
time  limit  for  agency  decisions  set  forth 
in  §  105-60.402-2  begins  with  receipt  of 
a  request  in  the  office  of  the  official 
identified  in  this  section,  unless  the 
provisions  imder  §§  105-60.305-8  and 
105-60.305-12(d)  apply.  Failure  to 
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include  the  words  "Freedom  of 
Infwmation  Act  Request"  or  to  submit 
a  request  to  the  official  identified  in  this 
section  will  result  in  processing  delays. 
A  requester  with  questions  concerning  a 
FOIA  request  should  contact  the  GSA 
FOIA  Office.  General  Services 
Administration  (CAI).  18th  and  F 
Streets.  NW..  Washington.  DC  20405. 
(202) 501-2262. 

1106-60402-2    ftoeponeetoinMel 


(a)  GSA  will  respond  to  an  initial 
FOIA  request  that  reastmably  describes 
requested  records,  including  a  fee 
waiver  request,  within  20  wori^days 
(that  is.  excluding  Satiudays.  Simdays, 
and  legal  holidays)  after  recmpt  of  a 
request  by  the  office  of  the  appropriate 
official  specified  in  §  105-60.402-1. 
This  letter  will  provide  the  agency's 
decision  with  respect  to  disclosure  or 
nondisclosure  of  the  requested  records, 
or.  if  appropriate,  a  decision  on  a 
request  for  a  fee  waiver.  If  the  records 
to  be  disclosed  are  not  provided  with 
the  initial  letter,  the  records  will  be  sent 
as  soon  as  possible  thereafter. 

(b)  In  unusual  circumstances,  as 
described  in  §  105-60.404,  GSA  will 
inform  the  requester  of  the  agency's 
need  to  take  an  extension  of  time,  not 
to  exceed  an  additional  10  workdays. 
This  notice  will  affcMd  requesters  an 
opportunity  to  limit  the  scope  of  the 
request  so  that  it  may  be  processed 
within  {wescribed  time  limits  or  an 
opportimity  to  arrange  an  ahemative 
time  frame  tat  processing  the  request  or 
a  modified  request.  Such  mutually 
agreed  time  frames  will  supersede  the 
10  day  limit  for  extensions. 

(c)  GSA  wdll  consider  requests  for 
expedited  processing  from  requesters 
who  submit  a  statement  describing  a 
compelling  need  and  certifying  that  this 
need  is  true  and  correct  to  the  best  of 
such  person's  knowledge  and  belief.  A 
compelling  need  means: 

[l]  Failure  to  obtain  the  records  on  an 
expedited  basis  could  reason^ly  be 
expected  to  pose  an  inuninent  threat  to 
the  life  or  physical  safety  of  an 
individual;  or 

(2)  The  infmmation  is  urgently 
needed  by  an  individual  primarily 
engaged  in  disseminating  infcHmation  in 
order  to  inform  the  public  concerning 
actual  or  alleged  Federal  Govenunent 
activity.  An  individual  primarily 
engaged  in  dissmeninating  information 
means  a  perscMi  whose  primary  activity 
involves  publishing  or  otherwise 
disseminating  iaformation  to  the  public. 
"Urgently  needed"  information  has  a 
particular  value  that  wrill  be  lost  if  not 
disseminated  quickly,  such  as  a 
breaking  news  story  or  general  public 


interest.  Information  of  historical 
interest  only,  or  information  sought  for 
litigation  or  commercial  activities 
would  not  qualify,  nor  would  a  news 
media  publication  or  broadcast  deadline 
imrelated  to  the  newsbreaking  nature  of 
the  informaticHi. 

(d)  GSA  will  decide  whether  to  grant 
expedited  processing  within  five 
working  days  of  receipt  of  the  retniest. 
If  the  request  is  granted.  GSA  wrill 
process  the  request  ahead  of  non- 
expedited  requests,  as  soon  as 
practicable.  If  the  request  is  not  granted, 
GSA  will  give  expeditious  consideration 
to  administrative  appeals  of  this  denial. 

(e)  GSA  may.  at  its  discretion, 
establish  three  processing  queues  based 
on  whether  any  requests  have  been 
granted  expedited  status  and  on  the 
difficulty  and  complexity  of  preparing  a 
respcmse.  Within  each  queue,  responses 
will  be  prepared  on  a  "first  in.  first  out" 
basis.  Oae  queue  will  be  made  up  of 
expedited  requests;  the  secmd.  of 
simple  resp<Hises  that  clearly  can  be 
prepared  without  requesting  an 
extension  of  time;  the  third,  of 
responses  that  will  require  an  extension 
of  time. 


f  166-60406    Appeel  tvNMn  OSA. 

(a)  A  requester  who  receives  a  denial 
of  a  request,  in  whole  or  in  part,  a  denial 
of  a  request  for  expedited  processing  or 
of  a  fee  waiver  request  may  appeal  that 
decision  within  GSA.  A  requester  may 
also  appeal  the  adequacy  of  the  search 
if  GSA  determines  tliat  it  has  searched 
for  but  has  not  requested  records.  The 
requester  must  send  the  appeal  to  the 
GSA  FOIA  Officer.  General  Services 
Administration  (CAI).  Washington.  DC 
20405.  regardless  of  whether  the  denial 
being  ai^>ealed  was  made  in  the  Central 
Office  or  in  a  regional  office.  For  denials 
which  originate  in  the  Office  of 
Inspector  General,  the  requester  must 
send  the  appeal  to  the  Inspector 
General,  General  Services 
Administration.  1800  F  Street  NW.. 
Washington.  DC  20405. 

(b)  The  GSA  FOIA  Officer  must 
receive  an  appeal  no  later  than  120 
calendar  days  after  receipt  by  the 
requester  of  the  initial  denial  of  access 
or  fee  waiver. 

(c)  An  appeal  must  be  in  writing  and 
include  a  brief  statonent  of  the  reasons 
he  or  she  thinks  GSA  should  release  the 
records  or  provide  expedited  processing 
and  enclose  copies  of  the  initial  request 
and  denial.  The  appeal  letter  must 
include  the  words  "Freedom  of 
Information  Act  Appeal"  cm  both  the 
fece  of  the  appeal  hitter  and  cm  the 
envelope.  Failure  to  follow  these 
procedures  will  delay  processing  of  the 
appeal.  GSA  has  20  workdays  after 


receipt  of  a  proper  appeal  of  denial  of 
recoids  to  issue  a  determination  with 
respect  to  the  appeal.  The  20-warkday 
time  limit  shall  not  begin  until  the  GSA 
FOIA  Officer  receives  the  appeaL  As 
noted  in  §  105-60.404,  the  GSA  FOIA 
Officer  may  extend  this  time  limit  in 
unusual  circumstances.  GSA  will 
process  appeals  of  denials  of  expedited 
processing  as  soon  as  possible  after 
receiving  them. 

(d)  A  requester  who  receives  a  dmial 
of  an  appeal,  or  who  has  not  received 
a  response  to  an  appeal  or  initial  request 
within  the  statutory  time  frame  may 
seek  judicial  review  in  the  United  States 
District  Court  in  the  district  in  which 
the  requester  resides  or  has  a  principal 
place  of  business,  or  where  the  records 
are  situated,  or  in  the  United  States 
District  Court  for  the  District  of 
Columbia. 


I106-6O404    ExiaiMtonofI 

(a)  In  unusual  circumstances,  the  GSA 
FOIA  Officer  or  the  regional  FCHA 
Officer  may  ext«id  the  time  limits 
prescribed  in  §§  105-60.402  and  105- 
60.403.  For  piuposes  of  this  section,  the 
term  unusual  circumstarnxs  means: 

(1)  The  need  to  seardi  for  an  collect 
the  requested  records  from  field 
fedlities  or  other  establishments  that  are 
separate  from  the  office  processing  the 
request; 

(2)  The  need  to  search  for,  collect,  and 
appropriately  examine  a  voluminous 
amount  of  separate  and  distinct  records 
which  are  described  in  a  single  reouest; 

(3)  The  need  for  consultation,  which 
riiall  be  conducted  with  all  macticaUe 
speed,  with  anothw  agency  having  a 
substantial  interest  in  the  determination 
of  the  request  or  among  two  or  more 
compcments  of  GSA  having  substantial 
subject-matter  interest  therein;  or 

(4)  The  need  to  consuh  writh  the 
submitter  of  the  requested  information. 

(b)  If  necessary,  GSA  may  take  more 
than  one  extension  of  time.  However, 
the  total  extension  of  time  to  respond  to 
any  single  request  shall  not  exceed  10 
workdays.  The  extension  may  be 
divided  between  the  initial  and  appeal 
stages  or  within  a  single  stage.  GSA  will 
provide  written  notice  to  the  requester 
of  any  extension  of  time  limits. 


(a)  General.  The  flidlowing  additional 
propedures  apply  when  processing 
leqeests  for  confidential  conunerdal 
informatian. 

(b)  Definitions.  For  the  purposes  of 
this  secticm.  the  following  definitions 
apply: 

(1)  Confidential  conunercial 
information  means  records  provided  to 


\ 


56846 


Fsderal  Register /Vol.  63,  No.  205 /Friday.  October  23.  1998 /Rules  and  Regulations 


the  Government  by  a  submitter  that 
contain  material  arguably  exempt  from 
release  under  5  U.S.C.  552(b)(4), 
because  disclosure  could  reasonably  be 
expected  to  cause  substantial 
competitive  harm. 

(2)  Submitter  means  a  person  or  entity 
which  provides  to  the  Government 
information  which  may  constitute 
confidential  commercial  information. 
The  term  submitter  includes,  but  is  not 
limited  to,  individuals,  partnerships, 
corporatians.  State  governments,  and 
foreign  governments. 

(c)  Designating  confidential 
commercial  information.  Since  January 
1. 1988,  submitters  have  been  required 
to  designate  confidential  commercial 
information  as  such  when  it  is 
submitted  to  GSA  or  at  a  reasonable 
time  thereafter.  For  information 
submitted  in  connection  with  negotiated 
pnxnuements,  the  requirements  of 
Federal  Acquisition  Regulation  48  CFR 
15.407(c)(8)  and  52.215-12  also  apply. 

(d)  Procedural  requirements — 
consultation  with  the  submitter.  (1)  If 
GSA  receives  a  FOLA  request  for 
potentially  confidential  commercial 
information,  it  will  notify  the  submitter 
immediately  by  telephone  and  invite  an 
opinion  whether  disclosure  will  or  will 
not  cause  substantial  competitive  harm. 

(2)  GSA  will  follow  up  the  telephonic 
notice  promptly  in  writing  before 
releasing  any  records  unless  paragraph 
(f)  of  this  section  applies. 

(3)  If  the  submitter  indicates  an 
objection  to  disclosure  GSA  Mrill  give 
the  submitter  seven  woriidays  from 
receipt  of  the  letter  to  provide  GSA  with 
a  detailed  written  explanation  of  how 
disclosure  of  any  specified  portion  of 
the  records  would  be  competitively 
harmful. 

(4)  If  the  submitter  verbally  states  that 
there  is  no  objection  to  disclosure,  GSA 
will  confirm  this  fact  in  writing  before 
disclosing  any  records. 

(5)  At  the  same  time  GSA  notifies  the 
submitter,  it  will  also  advise  the 
requester  that  there  will  be  a  delay  in 
responding  to  the  request  due  to  the 
need  to  consult  with  the  submitter. 

(6)  GSA  will  review  the  reasons  for 
nondisclosure  before  independently 
deciding  whether  the  information  must 
be  released  or  should  be  withheld.  If 
GSA  decides  to  release  the  requested 
information,  it  will  provide  the 
submitter  with  a  written  statement 
explaining  why  his  or  her  obfections  are 
not  sustained.  The  letter  to  the 
submitter  will  contain  a  copy  of  the 
material  to  be  disclosed  or  will  offer  the 
submitter  an  opportimity  to  review  the 
material  in  none  of  GSA's  offices.  If 
GSA  decides  not  to  release  the  material. 


it  will  notify  the  submitter  orally  or  in 
writing. 

(7)  If  GSA  determines  to  disclose 
information  over  a  submitter's 
objections,  it  will  inform  the  submitter 
the  GSA  will  delay  disclosure  for  5 
workdays  from  the  estimated  date  the 
submitter  receives  GSA's  decision 
before  it  releases  the  information.  The 
decision  letter  to  the  requester  shall 
state  that  GSA  will  delay  disclosure  of 
material  it  has  determined  to  disclose  to 
allow  for  the  notification  of  the 
submitter. 

(e)  When  notice  is  required.  (1)  For 
confidential  commercial  information 
submitted  prior  to  January  1. 1988.  GSA 
will  notify  a  submitter  whenever  it 
receives  a  FOIA  request  for  such 
information: 

(i)  If  the  records  are  less  than  10  years 
old  and  the  information  has  been 
desi^ated  by  the  submitter  as 
confidential  commercial  information;  or 

(ii)  If  GSA  has  reason  to  believe  that 
disclosure  of  the  information  could 
reasonably  be  expected  to  cause 
substantial  competitive  harm. 

(2)  For  confidential  commercial 
information  submitted  on  or  after 
January  1, 1988,  GSA  will  notify  a 
submitter  whenever  it  determines  that 
the  agency  may  lie  required  to  disclose 
records: 

(i)  That  the  submitter  has  previously 
designated  as  privileged  or  confidential; 
or 

(ii)  That  GSA  believes  could 
reasonably  be  expected  to  cause 
substantial  competitive  harm  if 
disclosed. 

(3)  GSA  will  provide  notice  to  a 
submitter  for  a  period  of  up  to  10  years 
after  the  date  of  submission. 

(f)  When  notice  is  not  required.  The 
notice  requirements  of  this  section  will 
not  apply  if: 

(1)  GSA  determines  that  the 
information  should  not  be  disclosed; 

(2)  The  information  has  been 
published  or  has  been  officially  made 
available  to  the  pubUc; 

(3)  Disclosure  of  the  information  is 
required  by  law  other  than  the  FOIA; 

(4)  Disclosure  is  required  by  an 
agency  rule  that 

(i)  Was  adopted  pursuant  to  notice 
and  public  comment; 

(ii)  specifies  narrow  classes  of  records 
submitted  to  the  agency  that  are  to  be 
released  under  FOIA;  and 

(iii)  provides  in  exceptional 
circumstances  for  notice  when  the 
submitter  provides  written  justification, 
at  the  time  the  information  is  submitted 
for  a  reasonable  time  thereafter,  that 
disclosure  of  the  information  could 
reasonably  be  expected  to  cause 
substantial  competitive  harm; 


(5)  The  information  is  not  designated 
by  the  submitter  as  exempt  from 
disclosure  under  paragraph  (c)  of  this 
section,  unless  GSA  has  substantial 
reason  to  believe  that  disdosiue  of  the 
informati(Hi  would  be  competitively 
harmful;  or 

(6)  The  designation  made  by  the 
submitter  in  accordance  with  paragraph 
(c)  of  this  section  appears  obviously 
frivolous;  except  that,  in  such  cases,  the 
agency  must  provide  the  submitter  with 
written  notice  of  any  final 
administrative  decision  five  workdays 
prior  to  disclosing  the  information. 

(g)  Lawsuits.  If  a  FOIA  requester  sues 
the  agency  to  compel  disclosure  of 
confidential  commercial  information, 
GSA  will  notify  the  submitter  as  soon  as 
possible.  If  the  submitter  sues  GSA  to 
enjoin  disclosure  of  the  records,  GSA 
will  notify  the  requester. 

Subpart  105-60.5— Exemptions 


flOS-easOl    Calsgortssofi 

exsmpt  from  disclosure  undsr  ttts  FOIA. 

(a)  5  U.S.C.  552(b)  provides  that  the 
requirements  of  the  FOIA  do  not  apply 
to  matters  that  are: 

(1)  Specifically  authorized  under  the 
criteria  established  by  an  executive 
order  to  be  kept  secret  in  the  interest  of 
national  defense  or  foreign  policy  and 
are  in  fact  properly  classified  pursuant 
to  such  executive  order, 

(2)  Related  solely  to  the  internal 
personnel  rules  and  practices  of  an 
agency; 

(3)  Specifically  exempted  from 
disclosure  by  statute  (other  than  section 
SS2b  of  this  title),  provided  that  such 
statute 

(i)  requires  that  the  matters  be 
withheld  from  the  public  in  such  a 
manner  as  to  leave  no  discretion  on  the 
issue;  or 

(ii)  estabhshes  particular  criteria  for 
withholding  or  refers  to  particular  types 
of  matters  to  be  withheld; 

(4)  Trade  secrets  and  commercial  or 
financial  information  obtained  from  a 
person  and  privileged  or  confidential; 

(5)  Interagency  or  intra-agency 
memorandums  or  letters  which  would 
not  be  available  by  law  to  a  party  other 
than  an  agency  in  litigation  with  the 
agency; 

(6)  Personnel  and  medical  files  and 
similar  files  the  disclosure  of  which 
would  constitute  s  clearly  imwarranted 
invasion  of  personal  privacy; 

(7)  Records  or  information  compiled 
for  law  enforcement  purposes,  but  only 
to  the  extent  that  the  production  of  such 
law  enforcement  reocxds  or  information 

(i)  could  reasonably  be  expected  to 
interfere  with  enforcement  proceedings; 
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(ii)  would  deprive  a  person  of  a  right 
to  a  feir  trial  or  an  impartial 
adjudicatian; 

(iiij  Could  reascmably  be  expected  to 
constitute  an  imwarranted  invasion  of 
personal  privacy; 

(iv)  could  reasonably  be  expected  to 
disclose  the  identity  of  a  confidential 
source,  including  a  State,  local,  or 
foreign  agency  or  authority  or  any 
private  institution  which  furnished 
infcMmatian  on  a  confidential  basis,  ami. 
in  the  case  of  a  record  or  information 
compiled  by  a  criminal  law  enforcement 
authority  in  the  course  of  a  criminal 
investigation  or  by  an  agency 
conducting  a  lawnil  lutional  security 
intelligence  investigation,  information 
furnished  by  a  confidential  source; 

(v)  would  disclose  techniques  and 
procedures  for  law  enforcement 
investigations  or  prosecutions,  or  would 
disclose  guidelines  for  law  enforcement 
investigations  or  prosecutions  if  such 
disclosure  could  reasonably  be  expected 
to  risk  circumvention  of  the  law;  or 

(vi)  could  reasonably  be  expected  to 
endanger  the  life  or  physical  safety  of 
any  individual; 

(8)  Contained  in  or  related  to 
examination,  operating,  or  condition 
reports  prepared  by.  on  behalf  of.  or  for 
the  use  of  an  agency  responsible  for  the 
regulation  or  supervision  of  financial 
instituticms;  or 

(9)  Geological  and  geophysical 
information  and  data,  including  maps, 
concerning  wells. 

(b)  GSA  will  provide  any  reasonably 
segregable  portion  of  a  record  to  a 
requester  alter  deletion  of  the  portions 
that  are  exempt  under  this  section.  If 
GSA  must  delete  information  from  a 
record  before  disclosing  it.  this 
informaticm.  and  the  reasons  for 
withholding  it.  will  be  clearly  described 
in  the  cover  letter  to  the  requester  or  in 
an  attachment.  Unless  indicating  the 
extent  of  the  deletion  would  harm  an 
interest  protected  by  an  exen^ption.  the 
amount  of  deleted  information  shall  be 
indicated  on  the  released  portion  of 
paper  records  by  use  of  brackets  or 
darkened  areas  indicating  removal  of 
information.  In  the  case  of  electronic 
deletion,  the  amount  of  redacted 
information  shall  be  indicated  at  the 
place  in  the  record  where  such  deletion 
%ras  made,  unless  including  the 
indication  would  harm  an  interest 
protected  by  the  exemption  imder 
which  the  exemption  was  made. 

(c)  GSA  Mrill  invoke  no  exranption 
under  this  section  to  deny  access  to 
records  that  would  be  available 
pursuant  to  a  request  made  under  the 
Privacy  Act  of  1974  (5  U.S.C  552a)  and 
implementing  regulations.  41  CFR  part 
105-64,  or  if  disclosure  would  cause  no 


demonstrable  harm  to  any  governmental 
or  private  interest 

(d)  Pursuant  to  National  Defense 
Authorization  Act  of  Fiscal  Year  1997, 
Pub.  L.  No.  104-201.  section  821, 110 
Stat  2422.  GSA  will  invoke  Exemption 
3  to  deny  access  to  any  proposal 
submitted  by  a  vendor  in  response  to 
the  requirements  of  a  solicitation  for  a 
competitive  proposal  unless  the 
proposal  is  set  forth  or  incorporated  by 
reference  in  a  contract  entered  into 
between  the  agency  and  the  contractor 
that  submitted  the  proposal. 

(e)  Whenever  a  request  is  made  which 
involves  access  to  records  described  in 
$  105-60.501(a)(7)(i)  and  the 
investigation  or  proceeding  involves  a 
possible  violation  of  criminal  law,  and 
there  is  reason  to  beUeve  that  the  subject 
of  the  investigation  or  proceeding  is  not 
aware  of  it.  and  disclosiu«  of  the 
existence  of  the  records  could 
reasonably  lie  expected  to  interfere  with 
enforcement  proceedings,  the  agency 
may.  during  only  such  time  as  tiiat 
circumstance  continues,  treat  the 
records  as  not  subject  to  the 
requirements  of  this  section. 

(f)  Whenever  informant  records 
maintained  by  a  criminal  law 
enforcement  agency  under  an 
informant's  name  or  personal  identifier 
are  requested  by  a  thud  party  according 
to  the  informant's  name  or  personal 
identifier,  the  agency  may  treat  the 
records  as  not  subject  to  the 
requirements  of  this  section  unless  the 
informant's  status  as  an  infnmant  has 
been  officially  confirmed. 

(g)  Whenever  a  request  is  made  that 
involves  access  to  records  maintained 
by  the  Federal  Bureau  of  Investigation 
pertaining  to  foreign  intelligence  or 
countointelUgence.  or  international 
terrorism,  and  the  existence  of  the 
records  is  classified  information  as 
provided  in  paragraph  (a)(1)  of  this 
section,  the  Bureau  may,  as  long  as  the 
existence  of  the  records  remains 
classified  information,  treat  the  records 
are  not  subject  to  the  requirements  of 
this  section. 

Subpmt  105-80.6    Productiow  or 
DIsclosura  by  Praaent  or  Former 
Qenerri  Servlcae  Administration 
Employ— ■  in  Reeponaa  to  Subpoen— 
or  Simiiar  Oemanda  in  Judteial  or 
Aommiau  an  ve  proceeoingi 

f106-aae01    Pwpoaeand 


(a)  By  virtue  of  the  authority  vested  in 
the  Administrator  of  General  Services 
by  5  U.S.C.  301  and  40  U.S.C  486(c) 
this  subpart  estsblishes  instructions  and 
procedures  to  be  fr^owed  by  current 
and  fcwmer  employees  of  the  General 


Services  Administration  in  response  to 
subpoenas  or  similar  demands  issued  in 
judicisl  or  sdministrative  proceedings 
for  production  or  disclosure  of  msterial 
or  information  obtained  as  part  of  the 
performance  of  a  person's«fficial  duties 
or  because  of  the  person's  official  status. 
Nothing  in  these  instructions  applies  to 
responses  to  subpoenas  or  demands 
issued  by  the  Congress  or  in  Federal 
grand  jury  proceedings. 

(b)  This  subpart  provides  instructions 
regarding  the  internal  c^Mrations  of  GSA 
and  the  conduct  of  its  employees,  aiad 
is  not  intended  and  does  not  and  may 
not  be  relied  upon  to  create  any  right 
or  benefit,  sub^antive  or  procedural, 
enforceable  at  law  by  a  party  against 
GSA. 

f105-e0402    Dsllwllions. 

For  piuposes  of  this  subpart,  the 
following  definiticms  apply: 

(a)  Material  means  any  document, 
record,  file  or  data,  regardless  of  the 
physical  form  or  the  media  by  or 
through  which  it  is  maintained  or 
recorded,  whidi  was  generated  or 
acquired  by  a  current  or  former  GSA 
employee  by  reason  of  the  performance 
of  that  person's  official  duties  or 
because  of  the  person's  official  status,  or 
any  other  tangible  item,  e.g.,  personal 
property  posMssed  or  controlled  by 
GSA. 

(b)  Information  means  any  knowledge 
or  fects  contained  in  material,  and  any 
knowledge  or  facts  acquired  by  current 
or  fiormer  GSA  employee  as  part  of  the 
performance  of  that  person's  official 
duties  or  because  of  that  person's 
official  status. 

(c)  Demand  means  any  subpoena, 
order,  or  similar  demand  for  the 
production  or  disclosure  of  material, 
information  or  testimony  regarding  sudi 
material  or  information,  issued  by  a 
court  or  other  authority  in  a  judicial  or 
administrative  proceeding,  excluding 
congressicmsl  subpoenas  or  demands  in 
Federal  grand  jury  proceedings,  and 
served  upon  a  present  or  former  GSA 
employee. 

(d)  Appropriate  Authority  means  the 
foUowing  officials  who  are  delegated 
authority  to  approve  or  deny  responses 
to  demands  for  material,  information  or 
testimony: 

(1)  The  Counsel  to  the  Inspector 
General  for  material  and  information     _ 
«^ch  is  the  responsibiUty  of  the  GSA 
Office  of  Inspector  General  or  testimony 
of  current  or  former  employees  of  the 
Office  of  the  Inspector  General; 

(2)  The  Counsel  to  the  GSA  Board  of 
Contract  Appeals  for  material  and 
infcmnation  which  is  the  responsibiUty 
of  the  Board  of  Contract  Appeals  or 
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testimony  of  current  or  former  Board  of 
Contract  Appeals  employees; 

(3)  The  GSA  General  Counsel, 
Associate  General  CounseKs)  or 
Regions]  Counsel  for  all  material, 
information,  or  testimony  not  covered 
by  paragraphs  (d)(1)  and  (2)  of  this 
section. 

flOS-aaaoS    Acce|Hawceofaer»«eeofa 
subpoena  duces  tecum  or  ottMT 
demand  on  belMN  of  lite  Qeneval 
AonMnMiraDafi. 

(a)  The  Administrator  of  General 
Services  and  the  folloMring  officials  are 
the  only  GSA  personnel  authorized  to 
accept  service  of  a  subpoena  or  other 
legal  demand  on  behalf  of  GSA:  The 
GSA  General  Counsel  and  Associate 
General  Counsel(s)  and,  with  respect  to 
material  or  information  which  is  the 
responsibility  of  a  regional  office,  the 
Regional  Administrator  and  Regional 
Counsel.  The  Inspector  General  and 
Counsel  to  the  Inspector  General,  as 
well  as  the  Chairman  and  Vice 
Chairman  of  the  Board  of  Contract 
Appeals,  are  authorized  to  accept 
service  for  material  or  information 
which  are  the  responsibility  of  their 
respective  organizations. 

(b)  A  present  or  foimer  GSA  employee 
not  authorized  to  accept  service  of  a 
subpoena  or  other  demand  for  material, 
information  or  testimony  obtained  in  an 
official  capacity  shall  respectfully 
inform  the  process  server  that  he  or  she 
is  not  authorized  to  accept  service  on 
behalf  of  GSA  and  refer  the  process 
server  to  an  appropriate  official  listed  in 
paragraph  (a)  of  this  section. 

(c)  A  Regional  Administrator  or 
Regional  Counsel  shall  notify  the 
General  Counsel  of  a  demand  which 
may  raise  policy  concerns  or  affect 
multiple  regions. 

f  106-60.604    Production  or  disclosurs 
prohtbited  unless  spproved  by  the 
Appropriate  Autliority. 

No  current  or  former  GSA  employee 
shall,  in  response  to  a  demand,  produce 
any  material  or  disclose,  through 
testimony  or  other  means,  any 
information  covered  by  this  subpart, 
without  prior  approval  of  the 
Appropriate  Authority. 

§106-60.606    Procedure  in  the  event  of  a 
demand  lor  production  or  disdosurs. 

(a)  Whenever  service  of  a  demand  is 
attempted  in  person  or  via  mail  upon  a 
current  or  former  GSA  employee  for  the 
production  of  material  or  the  disclosure 
of  information  covered  by  this  subpart, 
the  employee  or  former  employee  shall 
immediately  notify  the  Appropriate 
Authority  through  his  or  her  supervisor 
or  his  or  her  former  service,  staff  office, 
or  regional  office.  The  supervisor  shall 


notify  the  Appropriate  Authority.  For 
current  or  former  employees  of  the 
Office  of  Inspector  Gen««]  located  in 
regional  offices.  Coimsel  to  the 
Inspector  General  shall  be  notified 
through  the  immediate  supervisor  or 
former  employing  field  office. 

(b)  The  Appropriate  Authority  shall 
require  that  the  party  seeking  material 
or  testimony  provide  the  Appropriate 
Authority  wiUi  an  affidavit,  declaration, 
statement,  and/or  a  plan  as  described  in 
paragraphs  (c)  (1).  (2).  and  (3)  of  this 
section  if  not  included  with  or 
described  in  the  demand.  The 
Appropriate  Authority  may  waive  this 
requirement  for  a  demand  arising  out  of 
proceedings  to  which  GSA  or  the  United 
States  is  a  party.  Any  waiver  will  be 
coordinated  with  the  United  States 
Department  of  Justice  (DOJ)  in 
proceedings  in  which  GSA,  its  current 
or  former  employees,  or  the  United 
States  are  represented  by  DOJ. 

(c)(1)  Oral  testimony.  If  oral  testimony 
is  sou^t  by  a  demand,  the  Appropriate 
Authority  shall  require  the  party  seeking 
the  testimony  or  the  party's  attorney  to 
provide,  by  affidavit  or  other  statement, 
a  detailed  summary  of  the  testimony 
sought  and  its  relevance  to  the 
proceedings.  Any  authorization  for  the 
testimony  of  a  current  or  former  GSA 
employee  shall  be  limited  to  the  scope 
of  the  demand  as  summarized  in  such 
statement  or  affidavit. 

(2)  Production  of  material.  When 
information  other  than  oral  testimony  is 
sought  by  a  demand,  the  Appropriate 
Authority  shall  require  the  party  seeking 
production  or  the  party's  attorney  to 
provide  a  detailed  summary,  by  affidavit 
or  other  statement,  of  the  information 
sought  and  its  relevance  to  the 
proceeding. 

(3)  The  Appropriate  Authority  may 
require  a  plan  or  other  information  from 
the  party  seeking  testimony  or 
production  of  material  of  all  demands 
reasonably  foreseeable,  including,  but 
not  limited  to,  names  of  all  current  and 
former  GSA  employees  from  whom 
testimony  or  production  is  or  will  likely 
be  sought,  areas  of  inquiry,  for  current 
employees  the  length  of  time  away  from 
duty  anticipated,  and  identification  of 
documents  to  be  used  in  each 
deposition  or  other  testimony,  where 
appropriate. 

(d)  The  Appropriate  Authority  will 
notify  the  current  or  former  employee, 
the  appropriate  supervisor,  and  such 
other  persons  as  circvunstances  may 
warrant,  whether  disclosure  or 
production  is  authorized,  and  of  any 
conditions  or  limitations  to  disclosiue 
or  production. 


(e)  Factors  to  be  considered  by  the 
Appropriate  Authority  in  responding  to 
demands: 

(1)  Whether  disclosure  or  production 
is  appropriate  under  rules  of  procedure 
governing  the  proceeding  out  of  which 
the  demand  arose; 

(2)  The  relevance  of  the  testimony  or 
documents  to  the  proceedings: 

(3)  The  impact  of  the  relevant 
substantive  law  concerning  applicable 
privileges  recognized  by  statute. 
conmuHi  law,  judicial  interpretation  or 
similar  authority; 

(4)  The  information  provided  by  the 
issuer  of  the  demand  in  response  to 
requests  by  the  Appropriate  Authority 
pursuant  to  paragraphs  (b)  and  (c)  of 
tliis  section; 

(5)  The  steps  taken  by  the  issuer  of  the 
demand  to  minimize  the  burden  of 
disclosiu«  or  production  on  GSA, 
including  but  not  limited  to  willingness 
to  accept  authenticated  copies  of 
material  in  lieu  of  personal  appearance 
by  GSA  employees; 

(6)  The  impact  on  pending  or 
potential  litigation  involving  GSA  or  the 
United  States  as  a  party; 

(7)  In  consultation  with  the  head  of 
the  GSA  organizational  component 
affected,  the  burden  on  GSA  which 
disclosure  or  production  would  entail; 
and 

(8)  Any  additional  factors  imique  to  a 
p«(ticular  demand  or  proceeding. 

(f)  The  Appropriate  Authority  shall 
not  approve  a  disclosure  or  production 
which  would: 

(1)  Violate  a  statute  or  a  specific 
regulation; 

(2)  Reveal  classified  information, 
unless  appropriately  declassified  by  the 
originating  agency; 

(3)  Reveal  a  confidential  source  or 
informant,  unless  the  investigative 
agency  and  the  source  or  informant 
consent; 

(4)  Reveal  records  or  information 
compiled  for  law  enforcement  purposes 
which  would  interfere  with  enforcement 
proceedings  or  disclose  investigative 
techniques  and  procedures  the 
effectiveness  of  which  would  be 
impaired; 

(5)  Reveal  trade  secrets  or  commercial 
or  financial  information  which  is 
privileged  or  confidential  without  prior 
consuhation  with  the  person  fix>m 
whom  it  was  obtained;  or 

(6)  Be  contrary  to  a  recognized 
privilese. 

(g)  Ine  Appropriate  Authority's 
determination,  including  any  reasons 
for  denial  or  limitations  on  disclosure  or 
production,  shall  be  made  as 
expeditiously  as  possible  and  shall  be 
communicated  in  writing  to  the  issuer 
of  the  demand  and  appropriate  current 
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or  former  GSA  empIo]ree(s).  In 
proceedings  in  which  GSA,  its  current 
or  fonner  employees,  or  the  United 
States  are  represented  by  DOJ.  the 
detenninatian  diall  be  coordinated  with 
DOJ  lA^ch  may  ntpoad  to  the  issuer  of 
the  subpoenas  ta  demand  in  lieu  of  the 
Approiniate  Authmity. 


|106-t0iM» 
lodMMndie 


la^ukao  piloc  to  facenaiQ 


(aj  If  a  response  to  a  demand  is 
required  before  the  Appropriate 
Authority's  decision  is  issued,  a  GSA 
attorney  designated  by  the  Appropriate 
Authority  for  the  purpose  shall  appear 
Mdth  the  employee  or  fanner  employee 
upon  whom  the  demand  has  been  made, 
and  shall  fiimish  the  judicial  or  other 
authority  with  a  copy  of  the  instnictiaos 
contained  in  this  subpart  The  attorney 
shall  infionn  the  court  or  other  authority 
that  the  demand  has  been  or  is  being 
refened  for  the  prompt  consideratian  by 
the  Appropriate  Authority.  The  attorney 
shall  respectfully  request  the  judicial  or 
administrative  authority  to  stay  the 
demand  pending  receipt  of  the 
requested  instrtictions. 

(b)  The  designated  GSA  attoraey  shall 
coordinate  GSA's  response  %vith  DOfs 
Civil  Division  or  the  relevant  Office  of 
the  United  States  Attorney  and  may 
request  that  a  DOJ  or  Assistant  United 
States  Attorney  appear  with  the 
employee  in  addition  to  or  in  lieu  of  a 
designated  GSA  attc»ney. 

(c)  If  an  immediate  demand  for 
productiim  or  disclosure  is  made  in 
drcumstanoes  which  preclude  the 
appearance  of  a  GSA  or  EKDJ  attorney  on 
the  behalf  of  the  employee  or  the  foimer 
employee,  the  employee  or  former 
employee  shall  respectfully  make  a 
request  to  the  demanding  authority  for 
sufficient  time  to  obtain  advice  of 
counsel. 

fl06-ao.e07   Procedure  in  ttMawsnt  of  an 
adwefse  niHn^ 

If  the  court  or  other  authority  declines 
to  stay  the  effect  of  the  demand  in 
response  to  a  request  made  in 
accordance  with  $  105-60.606  pending 
receipt  of  instructions,  or  if  the  oouit  m 
other  authority  rules  that  the  demand 
must  be  complied  with  irrespective  of 
instructians  by  the  Appropriate 
Authority  not  to  produce  the  material  or 
disclose  the  infonnation  sought,  the 
employee  or  fonner  employee  upon 
whom  the  demand  has  tieen  made  shall 
reqMctfully  decline  to  comply,  citing 
these  instrticdons  and  the  decision  of 
the  United  States  Supreme  Court  in 
United  States  ex  reL  Touhyv.  Ragan. 
340  U.S.  462  (1951). 


tlOB  aaeei    Feea»< 

(a)  In  consultation  with  the 
Appropriate  Authority,  a  current 
employee  who  appears  as  a  witness 

Kursuant  to  a  demand  shall  ensure  that 
e  or  she  receives  all  iaes  and  expenses, 
including  travel  eoqienses,  to  which 
witnesses  are  entitled  pursuant  to  rules 
applicable  to  the  judicial  or 
administrative  proceedings  out  of  mdiich 
the  demand  araae. 

(b)  Witness  fees  and  reimbursement 
for  expenses  received  by  a  GSA 
employee  shall  be  disposed  of  in 
accordance  with  rules  applicable  to 
Federal  employees  in  effect  at  the  time. 

(c)  Reimbursement  to  the  GSA  for 
costs  associated  writh  producing 
material  pursuant  to  a  demand  shall  be 
determined  in  accordance  with  rules 
applicable  to  the  proceedings  out  of 
which  the  demand  arose. 

Dated:  October  13, 1998. 
DwridJ.Barra^ 

AdminiMtrator.  

[FR  Doc  98-28180  Filed  10-22-98;  8:45  sm| 
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DEPARTMENT  OF  ENERGY 

48  CFR  Parte  903, 915. 916, 919, 935, 
and  970 

RM 1M1-AB40 

Acquiahion  Ragulalion;  Technical  and 
Adminisb  alive  Amendmento 

AQENCV:  Department  of  Energy  (DOE). 
action:  Final  rule. 

summary:  The  Department  of  Energy 
(DOE)  is  amending  the  Department  of 
Energy  Acquisition  Regulation  (IKAR) 
to  make  tedmical  and  administrative 
dianges  to  the  r^ulation.  These 
changes  include:  adding  definitions  to 
identify  those  Department  personnel 
subject  to  certain  Procurement  Integrity 
restrictions;  renumbering  and  updi^ing 
certain  parts  of  the  regulation  to 
conform  with  recent  Federal 
Acquisition  Regulation  (FAR)  changes; 
correcting  typogmphical  arms;  and, 
removing  obsolete  coverage.  These 
changes  are  technical  and 
administiative  in  nature  and  have  no 
significant  impact  oa  non-agency 
persons  such  as  contractors  or  offerors. 
tyf6CTI¥6  DATE:  This  final  rule  will  be 
efiisctive  November  23, 1998. 
FOR  FURTMER  IffORMA'nOW  CONTACT: 
Kevin  M.  &nith,  Office  of  Procurement 
and  Assistance  Policy  (HR-51),  U.S. 
Department  of  Energy,  1000 
Independence  Avenue,  SW., 
Washington.  DC  20565,  telephone  202- 
566-6189. 


L  Kxplanatioo  of  Revjstoas 
n.  Proosdursl  RsqataaoMiits 
A  Review  Uadar  Executive  Onkr  12612 
B.  RBvimr  Uiukr  Exacutiva  CMv  12866 
C  Raviaw  Undv  Bxacntiv*  OnkrlZSaa 
D.  Ravimv  Unckr  te  Natknal 

Envimnmenlsl  Policy  Act 
B.  Review  Unikr  dw  Papsrwock  Rsductian 
Act 

F.  Review  Uad»  the  Small  Hnrinen 
Regulatory  Eniorownent  Faimeas  Act  of 
1996 

G.  Review  Under  the  Unfundad  Mandatst 
RBfannActofl99S 

R  Review  Under  tfaa  OCBoa  of  Federal 
Proauement  Policy  Act 


L  Fxplanatioe  i 

1.  Definitions  are  added  to  subeection 
903.104-3  to  impkment  the  Fedoal 
Acquisition  Regulation  (FAR)  at  section 
3.104-1,  whidi  provides  for  the  use  of 
agency  specific  definitions  to  identify 
government  individuals  wdio  occupy 
positions  sutqect  to  the  poet- 
employment  restrictions  under  the 
Procurement  Integrity  Act  (41  U.S.C 
423).  After  the  Procuremeot  Integrity 
Act  was  revised  in  Jenuary  1997.  die 
Departmoit  issued  interim 
administrative  guidance  for  idmtifying 
its  personnel  who  were  subject  to  the 
post-employment  restrictions.  Those 
definitions  are  now  being  incorporated 
into  the  acquisitian  regulatitm. 

Definiticms  are  added  fw 
Departmental  personnel  who  are 
Program  Managers  and  Deputy  Program 
Managers  for  certain  systems  acquired 
throu^  the  eoquisition  jwocess.  The 
definition  for  I)q>uty  Program  Manager 
makes  s  distinction  between  individuals 
wdio  nonnally  act  for  the  Program 
Manager  and  individuals  vidio 
occasionally  act  for  the  Program 
Manager  (e.g..  a  Deputy  Program 
Manager  is  the  person  wdio  makes 
program  decisions  for  the  Program 
Manager  on  a  regular  basis  during  the 
Program  Manager's  ebeeoce,  A  person 
viho  is  acting  for  the  Program  Manager 
m  the  Depufy  Progrsm  Manager  aa  an 
intennittont  besis,  and  does  not  make 
program  decisions,  is  not  a  Program 
Manager  or  Deputy  Program  Manager.) 
Each  program  will  have  only  one 
Program  Manager  and  one  Deputy 
Program  Managw. 

Ine  Department  is  devel<^ing 
internal  guidance  to  assist  its  personnel 
in  determining  iMdiedier  they  are 
covered  by  the  definitions.  That 
guidance  will  provide  for  raecific 
identification  far  individuals  wdio  are 
aSscted.  and  far  their  notification. 
However,  individuals  who  perionn  the 
functions  described  in  this  regulation 
are  subject  to  the  post-employment 
restrictions  even  if  they  do  not  receive 
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the  specific  notification.  The 
notification  supplements  the 
constructive  notice  given  by  this 
regulation.  In  addition,  the  head  of  an 
organization  may  be  deemed  to  be  a 
Program  Manager  for  programs  under 
his  or  her  purview  in  the  event  of  bilure 
to  name  an  employee  to  fill  a  position 
which  meets  the  definition  of  Program 
Manager. 

2.  Part  915  and  associated  sections  in 
Subpart  970.15  are  revised  to  confonn 
with  the  recent  FAR  Part  IS  rewrite 
which  addressed  contracting  by 
negotiation.  The  FAR  rewrite  simplified 
the  acquisition  process,  made  changes 
in  pricing  and  unsolicited  proposal 
policy,  facilitated  the  acquisition  of  best 
value  products  and  services,  and  revised 
the  sequence  in  which  the  information 
was  presented  to  facilitate  use  of  the 
regulation.  The  following  crosswalk 
reflects  the  DEAR  numbering  changes 
made  within  Part  915  and  Subpart 
970.15  to  coofonn  with  the  FAR 
revisions: 


Fonnar  DEAR 
cile 

^4ew  DEAR  die 

915.4  

915.401  

915.406-1   

915.413  

915.2. 
915.200. 
915.201. 
(jolotoij 

915.413-2  

doiotoij 

915.5  

915.6. 

915.502  

915.503  

915.602. 
915.603. 

915.506  

915.506  

915.507  

915.605. 
915.606. 
915.607. 

915.509  

915.8  

915.4. 

915.804-1   

xtoMad. 

915.804-6  

daisied. 

915.80&-6  

915.404-2. 

915.805-70  

915.806-2  

915.404-2-70. 

dotoipd. 

915.9  ._ 

915.404-4. 

915.903  

gi5.404-4(c). 
915.404-4(d). 
915.404-4-70. 

915.905  

915.970  

915.970-1   

915.404-4-70-1. 

915.970-2  

915.404-4-70-2. 

915.970-3  

915.404-4-70-3. 

915.970-4  

915.404-4-70-4. 

915.970-6  

915.404-4-70-6. 

915.970-6  

915.404-4-70-6. 

915.970-7  

915.404-4-70-7. 

915.970-8  

915.404-4-70-8. 

915.971   

915  404-4-71 

915.971-1   

915.971-2  

915.404-4-71-1. 
915  404-4-71-2. 

915.971-3  

915.404-4-71-3 

915.971-4  

915.404-4-71-4. 

915.971-6  

915.404-4-71-6. 

915.971-6  

915404-4-71-41 

915.972  

915.404-4-72. 

970.1507  

970.15407-2. 

970.1507-1   

970.1507-2  

970.1507-3  

970.1506  

970.15407-2-1. 
970.15407-2-2. 
970.15407-2-3. 
970.15406. 

Fonnar  DEAR 
die 

New  DEAR  die 

970.1S0B-1   

970.15406-2. 

97ai509  

970.15404-4. 

970.1509-1   ....... 

970.15404-4-1. 

970.1500-2  

970.15404-4-2. 

970.150^-3  .. 

970.15404-4-^ 

970.1  S0»-«  

97ai  6404-4-^. 

970.1500-6  

97ai  5404-4-6. 

970.1509-6  - 

970.15404-4-6. 

970.150»-7  

970.15404-4-7. 

970.1500-8  

970.16404-4-8. 

3.  The  heading,  bidefinite-Delivery 
Contracts,  which  was  previously 
omitted,  is  added  to  Subpart  916.5. 

4.  Part  919  is  amended  to  confonn  to 
a  previous  change  made  to  the 
renulation  that  eliminated  DEAR 
subpart  915.6.  and  to  correct  a 
typographical  error  in  a  Code  of  Federal 
Regulation  citation. 

5.  Section  935.016,  Research 
opportunity  announcements,  is 
removed.  This  policy,  which 
supplemented  FAR  coverage  for  broad 
agency  announcements,  is  no  longer 
used  by  the  Department.  The  broMl 
agency  announcement  policies  and 
procedures  of  the  FAR  are  being  used  by 
[X)E. 

6.  Other  sections  of  Part  970  also  are 
revised  to  conform  to  recent  FAR 
numbering  changes.  In  addition,  section 
970.5202.  Deviations,  is  revised  to 
conform  to  a  previous  change  made  to 
the  regulation  that  eliminated  I^AR 
Subpart  901.4. 

7.  Subsection  970.5204-22  has  been 
updated  to  conform  bonding 
requirements  to  those  at  FAR  28.102-1. 

n.  Procedural  Raquirementa 

A.  Review  Under  Executive  Order  12612 

Executive  Order  12612.  entitled 
"Federalism,"  52  FR  41685  (October  30, 
1987),  requires  that  regulations,  rules, 
legislation,  and  any  other  policy  actions 
be  reviewed  for  any  substantial  direct 
effects  on  States,  on  the  relationship 
between  the  Federal  Government  and 
the  States,  or  in  the  distribution  of 
power  and  responsibilities  among 
various  levels  of  government.  If  there 
are  sufficient  sufa«tantial  direct  effects, 
then  the  Executive  Order  requires 
preparation  of  a  federalism  assessment 
to  bis  used  in  all  decisions  involved  in 
promulgating  and  implementing  a 
policy  action.  IX)E  has  determined  that 
this  rule  will  not  have  a  substantial 
direct  effect  on  the  institutional 
interests  or  traditional  functions  of 
States. 

B.  Review  Under  Executive  Order  12866 

This  regulatory  action  has  been 
determined  not  to  be  a  "significant 
regulatory  action"  under  Executive 


Order  12866,  "Regulatoiy  Planning  and 
Review,"  (58  FR  51735.  October  4. 
1993).  Accordingly,  this  action  was  not 
subject  to  review,  under  that  Executive 
Order,  by  the  Office  of  Information  and 
Regulatory  AfCurs  of  the  Office  of 
Management  and  Bud^  (OMB). 

C.  Review  Under  Executive  Order  12988 

With  respect  to  the  review  of  existing 
regulations  and  the  promulgation  of 
new  regulations,  section  3(a)  of 
Executive  Order  12988,  "Civil  Justice 
Reform,"  61  FR  4729  (February  7, 1996), 
imposes  on  Executive  agencies  the 
general  duty  to  adhere  to  the  following 
requirements:  (1)  eliminate  drafting 
errors  and  ambiguity:  (2)  write 
regulations  to  minimize  litigation:  and 
(3)  provide  a  clear  legal  standard  for 
affected  conduct  rather  than  a  general 
standard  and  promote  simplification 
and  burden  reduction.  With  regard  to 
the  review  required  by  section  3(a). 
section  3(b)  of  Executive  Order  12988 
specifically  requires  that  Executive 
agencies  make  every  reasonable  effort  to 
ensure  that  the  regulation:  (1)  clearly 
specifies  the  preemptive  effect .  if  any: 
(2)  clearly  specifies  any  effect  on 
existing  Federal  law  or  regulation:  (3) 
provides  a  clear  legal  standard  for 
affected  conduct  while  promoting 
simplification  and  burden  reduction:  (4) 
specifies  the  retroactive  effect,  if  any:  (5) 
adequately  defines  key  terms;  and  (6) 
addresses  other  important  issues 
affecting  clarity  and  general 
draftsmanship  under  any  guidelines 
issued  by  the  Attorney  General.  Section 
3(c)  of  Executive  Order  12988  requires 
Executive  agencies  to  review  regulations 
in  light  of  applicable  standards  in 
section  3(a)  and  section  3(b)  to 
determine  whether  they  are  met  or  it  is 
unreasonable  to  meet  one  or  more  of 
them.  DOE  has  completed  the  required 
review  and  determined  that,  to  the 
extent  permitted  by  law,  the  regulations 
meet  the  relevant  standards  of  Executive 
Order  12988. 

D.  Review  Under  the  National 
Environmental  Policy  Act 

Pursuant  to  the  Council  on 
Enviromnental  Quality  Regulations  (40 
CFR  1500-1508),  Uie  Department  has 
established  guidelines  for  its 
compliance  with  the  provisions  of  the 
National  Environmental  Policy  Act 
(NEPA)  of  1969  (42  U.S.C.  4321,  et  seq.). 
Pursuant  to  Appendix  A  of  Subpart  D  of 
10  CFR  1021,  National  Enviroimiental 
Policy  Act  Implementing  Procedures 
(Categorical  Exclusion  A6),  DOE  has 
determined  that  this  rule  is  categorically 
excluded  from  the  need  to  prepare  an 
environmental  impact  statement  or 
enviroiunental  assessment. 
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E.  Review  Under  the  Paperwork 
Reduction  Act 

No  new  information  collection  or 
recordkeeping  requirements  are 
imposed  by  this  rule.  Accordingly,  no 
OMB  clearance  is  required  imder  the 
Paperworic  Reduction  Act  of  1980  (44 
U.S.C  3501.  etse^.). 

F.  Review  Under  Small  Business 
Regulatory  Enforcement  Fairness  Act  of 
1996 

As  required  by  5  U.S.C  801.  DOE  will 
report  to  Congress  promulgation  of  the 
rule  prior  to  its  effective  date.  The 
report  will  state  that  it  has  been 
determined  that  the  rule  is  not  a  "major 
rule"  as  defined  by  5  U.S.C  804(3). 

G.  Review  Under  the  Unfunded 
Mandates  Reform  Act  of  1995 

The  Unfunded  Mandates  Reform  Act 
of  1995  (Pub.  L.  104-4)  generally 
requires  a  Federal  agency  to  perform  a 
detailed  assessment  of  costs  and 
benefits  of  any  rule  imposing  a  Federal 
Mandate  with  costs  to  State,  local  or 
tribal  governments,  or  to  the  private 
sector.,  of  $100  million  or  more.  This 
rulemaking  only  affects  private  sector 
entities,  and  the  impact  is  less  than 
$100  million. 

H.  Review  Under  the  Office  of  Federal 
Procurement  Policy  Act 

The  Office  of  Federal  Procurement 
Policy  Act  authorizes  publicatitHt  of  a 
final  rule  without  prior  opportunity  ior 
public  comment  if  there  are  no 
significant  impacts  on  non-agency 
persons  such  as  contractors  or  offerors 
(41  U.S.C  418b).  This  rule  will  not  have 
significant  impacts  on  non-agency 
persons,  and  accordingly  DOE  decided 
not  to  issue  it  as  a  propc^al  for  public 
commenL 

List  ofSobjeGts  in  48  CFR  Parts  903, 
91S.  916. 919. 935  and  970 

Government  procurement 

Isstiad  in  Washington.  D.C.  cm  October  14. 
1996. 
Richani  H.  HopC 

Deputy  Assistant  Secretary  foe  Procurement 
and  Aaistance  Management 

For  the  reasons  set  out  in  the 
preamble.  Chapter  9  of  Titie  48  of  the 
Code  of  Federal  Regulations  is  amended 
as  set  forth  below. 

1.  The  authority  citation  for  Parts  903, 
916. 919.  and  935  continues  to  read  as 
follows: 

Aolhariiy:  42  U.S.C  7254;  40  U.S.C 
486(c). 


PART  903— mPnOPER  BUSINESS 
PRACTICES  AND  PERSONAL 
CONFLICTS  OF  INTEREST  [AMENDED] 

2.  Subsecticm  903.104-3  is  added  as 
follows: 

903.104-4    DeHnMona^ 

As  used  in  this  secticm  and  for  the 
purposes  of  the  post-employment 
restrictions  at  48  CFR  (FAR)  3.104- 
4(d>- 

Deputy  program  manager  means  the 
individual  within  DOE  who  normally 
acts  as  die  program  manager  in  the 
absence  of  the  program  manager,  and 
does  not  meen  an  individual  w^o 
occasionally  acts  for  the  program 
manage  or  the  deputy  program 
manager. 

Profftim  manager  means  the 
individual  within  DOE  who: 

(1)  Exercises  authority  on  a  day-to-day 
basis  to  manage  an  acquisition 
program — 

(i)  For  a  system  attained  through  the 
acquisition  process:  and 

(ii)  With  one  or  more  contracts,  at 
least  one  of  which  has  a  value  exceeding 
$10,000,000:  and 

(2)  Is  gmevally  the  person  at  the 
lowest  organizational  level  who  has 
authority  to  make  technical  and 
budgetary  decisions  on  behalf  of  EOE. 

System  means  a  combination  of 
elements  that  function  together  to 
produce  the  capabilities  required  to 
fulfill  a  mission  need,  including,  but  not 
limited  to  hardware,  equipment, 
software,  or  any  combination  thereof. 

PART  915— CONTRACTMQ  BY 
NEQOTIATKMI  [REVBEO] 

3.  Part  915  is  revised  to  read  as 
follows: 

PART  91S-C0NTRACTMG  BY 
NEGOTIATION 

Subpart  91S.2— Sofldtalion  and  Receipt  of 


915.200  Scopa  of  subpart. 

915.201  Exchanges  with  industry  befan 
receipt  of  proposals. 

915.207-70    Handling  of  proposals  during 
evaluation. 

Subpart  916.3— Source  Cetertlon 
915.305    Proposal  evaluation. 

Subpart  91S,4    CoMi act  PrldnB 
915.404-2    InConnatioa  to  support  proposal 

analysis. 
915.404-2-70    Audit  as  an  aid  in  proposal 

analysis. 
915.404-4    Profit 
915.404-4-70    DOE  structured  profit  and  fee 

system. 
915.404-4-70-1    General. 
91 5.404-70-2    Weighted  guidelines  system. 
915.404-4-70-3    Documentatioa. 


915.404-4-70-4    Exceptions. 
915.404-4-70-5    Spedal  consideratiaa»— 

contracts  widi  nonprofit  ocganizations 

(other  than  educatkmal  institutions). 
915.404-4-70-6    Contracts  with  educatiooal 

institutions. 
915.404-4-7O-7    Altaniative  techniques. 
915.404-^-70-8    Weighted  guidelines 

applicaticm  consifferations. 
915.404-4-71     Profit  and  fee-systun  for 

construction  and  coostzuction 

management  contracts. 
915.404-4-71-1    General 

Limitations. 

Partnra  frw  rfMftnhiHig 


915.404-4-71-2 
915.404-4-71-3 

fses. 
915.404-4-71-4 

fee  amounts. 
915.404-4-71-5 
915.404-4-71-6 


ConsideratiaDs  afilKting 


Fee  schedules. 
Fee  base. 

915.404-4-72    Special  considetatiaos  ior 
cost-plus-award-iiBe  contracts. 


915.602  Policy. 

915.603  General. 

915.605  Content  of  unsolicited  proposals. 

915.606  Agency  procedures. 

915.607  Criteria  lor  acceptance  of  an 
unsolicited  proposal 

AiMlMritr-  42  U.S.C  72S4;  40  U.S.C 
486(c). 

Subpart  915.2— SoNcitMion  and 
nace^Hoi  rroposBn  anii  ■nunnBoon 


•1&200    Soopeoft 

FAR  .15.2  is  not  applicable  to  Program 
Opportunity  Notices  (See  4«  CFR  917.72)  or 
Pnigiam  Research  and  Development 
Aiuiouncements  (See  46  CFR  91 7.73). 

915.201    Exchangss  «rith  industry  befcce 
receipt  of  pn^xisals.  (DOE  coveragB 
paragraph  (e)). 

(e)  Approval  for  the  use  of 
solicitations  for  information  or  planning 
purposes  shall  be  obtained  from  the 
Heed  of  the  Contracting  Activity. 

•IS.207-^10 


(a)  Proposals  furnished  to  the 
Government  are  to  be  used  fw 
evaluation  purposes  only.  Disclosure 
outside  the  Government  for  evaluation 
is  permitted  only  to  the  extent 
authmized  by.  and  in  aocordanoe  widi. 
the  procedures  in  this  subsection. 

(bj  While  the  Govnnment's  limited 
use  of  proposals  does  not  require  that 
the  proposal  bear  a  restrictive  notice, 
proposers  should,  if  they  desire  to 
fTH>irifniMt  protection  of  their  trade 
secrets  or  omfidential  or  privileged 
commercial  and  financial  information 
contained  in  them,  apply  the  restrictive 
notice  prescribed  in  paragnpfa  (e)  of  the 
provision  at  48  CFR  52.215-1  to  such 
information.  In  any  evwit,  information 
contained  in  proposals  will  be  protected 
to  the  extent  permitted  by  law,  but  the 
Government  assumes  no  liability  for  the 
use  or  disclosure  of  information  (data) 
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not  made  subfect  to  such  notios  in 
accordance  with  paragraph  (e)  of  the 
provision  at  48  CFR  52.215-1. 

(c)  If  proposals  are  received  with  more 

restrictive  conditions  than  those  in 

paragraph  (e)  of  the  provirion  at  48  CFR 
52.21  S-1.  the  contracting  officer  or 
coordinating  officer  shall  inquire 
whether  the  sulmiitter  is  willing  to 
accept  the  conditions  of  parsgraph  (e). 

If  the  submitter  does  not,  the  contracting 
officer  or  coordinating  officer  shall,  after 
consultation  with  counsel,  either  return 
the  proposal  or  accept  it  as  maiiwd. 
Contracting  officers  shall  not  exclude 
from  consideration  any  proposals 
merely  because  they  contain  an 
authorized  or  agreed  to  notice,  nor  shall 
they  be  prejudiced  by  such  notice. 

(d)  Release  of  proposal  information 
(data)  before  decision  as  to  the  award  of 
a  contract,  or  the  transfsr  of  valuable 
and  sensitive  information  between 
competing  offerois  during  the 
competitive  phase  of  the  acquisition 
process,  would  seriously  disrupt  the 
Government's  decision-making  process 
and  undermine  the  integrity  of  the 
competitive  acquisition  process,  thus 
adversely  affecting  the  €k>vemment's 
ability  to  soUcit  competitive  proposals 
and  award  a  contract  which  would  best 
meet  the  Government's  needs  and  serve 
the  public  interest.  Therefore,  to  the 
extent  permitted  by  law.  none  of  the 
information  (data)  contained  in 
proposals,  except  as  authorized  in  this 
subsection,  is  to  be  disclosed  outside 
the  Government  before  the 
Government's  decision  as  to  the  award 
of  a  contract.  In  the  event  an  outside 
evaluation  is  to  be  obtained,  it  shall  be 
only  to  the  extent  authorized  by,  and  in 
accordance  with  the  procedures  of.  this 
subsection. 

(e)(1)  In  order  to  maintain  the 
integrity  of  the  procurement  process  and 
to  assure  that  the  propriety  of  proposals 
will  be  respected,  contracting  officers 
shaU  assure  that  the  following  notice  is 
affixed  to  each  solicited  proposal  prior 
to  distribution  for  evaluation: 


I  Nolka  for  HandUiv  Prepaaab 

This  proposal  shall  be  used  and  diadoeed 
for  evaluation  purposaa  only,  and  ■  cam  of 
this  Govemmant  notice  shall  be  applied  to 
any  raproduction  or  abstract  thereof.  Any 
authorized  restrictive  notices  which  the 
submitter  places  on  this  proposal  shall  also 
be  strictly  complied  with.  Disdosura  of  this 
proposal  outside  the  Govenunsnt  for 
svaluatioo  purposes  shall  be  made  only  to 
the  extent  suthorized  by,  and  in  accordance 
with,  the  procedures  in  DEAR  subsection 
915.207-70. 
(End  of  Notice) 

(2)  The  notice  at  FAR  lS.60g(d)  for 
unsolicited  proposals  shall  be  affixed  to 
a  cover  sheet  attached  to  each  such 


proposal  upon  leceipt  by  DOE.  Use  of 
the  notice  neither  alters  any  obligation 
of  the  Government,  nor  diminishes  any 
rights  in  the  Gownment  to  use  or 
disclose  data  or  information. 

(f)(1)  Normally,  evaluations  of 
proposals  shall  be  performed  only  by 
employees  of  the  Department  of  Energy. 
As  used  in  this  section,  "proposals" 
includes  the  offers  in  response  to 
requests  for  proposals,  sealed  bids, 
program  opportunity  announcements, 
program  research  and  development 
announcements,  or  any  other  method  of 
solicitation  where  the  review  of 
proposals  or  bids  is  to  be  performed  by 
other  than  peer  review.  In  certain  cases, 
in  order  to  gain  necessary  expertise, 
employees  of  other  agencies  may  be 
used  in  instances  in  which  they  will  be 
available  and  committed  during  the 
period  of  evaltiation.  Evaluators  or 
advisors  who  are  not  Federal 
employees,  including  employees  of  DOE 
management  and  operating  contractors, 
may  be  uaed  where  necessary.  Where 
such  non-Federal  employees  are  uaed  as 
evaluators.  they  may  only  participate  as 
members  of  tedmiotl  evaluation 
committees.  They  may  not  serve  as 
members  of  the  Source  Evaluation 
Board  or  equivalent  board  or  committee. 

(2)(i)  Pursuant  to  section  6002  of  Pub. 
L.  103-355,  a  determination  is  required 
for  every  competitive  procurement  as  to 
whether  sufficient  DOE  personnel  with 
the  necessary  training  and  capabilities 
are  available  to  evaluate  the  proposals 
that  will  be  received.  This 
determination,  discussed  at  FAR  37.204. 
shall  be  made  in  the  memorandimi 
appointing  the  technical  evaluation 
committee  by  the  Source  Selection 
Official,  in  the  case  of  Source 
Evaluation  Board  procurements,  or  by 
the  Contracting  Officer  in  all  other 
procurements. 

(ii)  Where  it  is  determined  such 
qualified  personnel  are  not  available 
within  DOE  but  are  available  from  other 
Federal  agencies,  a  determination  to  that 
effect  shall  be  made  by  the  same 
officials  in  the  same  memorandum. 
Should  such  qualified  personnel  not  be 
available,  a  determination  to  use  non- 
Federal  evaluators  or  advisors  must  he 
made  in  accordance  with  paragraph 
(0(3)  of  this  subsection. 

(3)  The  decision  to  employ  non- 
Federal  evaliiators  or  advisors, 
including  employees  of  DOE 
management  and  operating  contractors, 
in  Source  Evaluation  Board 
procurements  must  be  made  by  the 
Source  Selection  Official  with  the 
concurrence  of  the  Head  of  the 
Contracting  Activity.  In  all  other 
procurements,  the  decision  shall  be 
made  by  the  senior  program  official  or 


designee  with  the  amcurtence  of  the 
Head  of  the  Contracting  Activity.  In  a 
case  where  multiple  solicitations  are 
part  of  a  single  program  and  would  call 
for  the  same  resources  for  evaluation,  a 
class  determination  to  use  non-Federal 
evaluators  may  be  made  by  the  DOE 
Procurement  Executive. 

(4)  Where  such  non-Federal 
evaluators  or  advisors  are  to  be  used,  the 
solicitation  shall  contain  a  provision 
informing  prospective  ofiisrors  that  non- 
Federal  personnel  may  be  used  in  the 
evaluation  of  propoaals. 

(5)  The  nondisclosure  agreement  as  it 
appears  in  paragraph  (fH6)  of  this 
subsection  shall  be  signed  before  DCK 
furnishes  a  copy  of  the  proposal  to  non- 
Federal  evaluators  or  advisors,  and  care 
should  be  taken  that  the  required 
handling  notice  described  in  paragraph 
(e)  of  this  subsection  is  affixed  to  a 
cover  sheet  attached  to  the  proposal 
l>efore  it  is  disclosed  to  the  evaluator  or 
advisor.  In  all  instances,  such  persons 
will  be  required  to  comply  with 
nondisclosure  of  information 
requirements  and  requirements 
involving  Procurement  Integrity,  see 
FAR  3.104;  with  requirements  to 
prevent  the  potential  for  personal 
confficts  of  interest:  or.  where  a  non- 
Federal  evaluator  or  advisor  is  acquired 
under  a  contract  with  an  entity  other 
than  the  individual,  with  requirements 
to  prevent  the  potential  for 
organizational  conflicts  of  interest 

(6)  Non-Federal  evaluators  or  advisors 
shall  be  required  to  sign  the  following 
agreement  prior  to  having  access  to  any 
proposal: 

Nondisclosure  Agreement 

Whenever  DOE  furnishes  a  proposal  for 
evaluation,  I,  the  recipient,  agree  to  use  the 
infonnation  contained  in  the  proposal  only 
for  DOE  evaluation  purposes  snd  to  treat  the 
information  obtained  in  confidence.  This 
lequiiement  for  confidential  treatment  does 
not  apply  to  information  obtained  from  any 
source,  including  the  proposer,  without 
restriction.  Any  notice  or  restriction  placed 
on  the  proposal  by  either  DOE  or  the 
originator  of  the  proposal  sliall  be 
conspicuously  sffixed  to  any  reproduction  or 
abstract  thereof  snd  its  provisions  itrictly 
complied  with.  Upon  completion  of  the 
evaluation,  it  is  agreed  sU  copies  of  the 
proposal  and  abstoacts.  if  any.  shall  be 
returned  to  the  DOE  office  which  initially 
furnished  the  proposal  for  evaluation.  Unless 
suthorized  by  the  Contracting  Officer.  I  agree 
tliat  I  shall  not  contact  the  originator  of  the 
proposal  concerning  any  aspect  of  its 
elements. 

Recipient: 

Date:  _^ 

(End  of  Agreement) 

(g)  The  submitter  of  any  proposal 
shall  be  provided  notice  adequate  to 
afford  an  opportunity  to  take 
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appropriate  action  before  release  of  any 
infrwmation  (data)  contained  therein 
pursuant  to  a  request  under  the 
Freedom  of  Information  Act  (5  U.S.C. 
552):  and.  time  permitting,  the  submitter 
should  be  consulted  to  obtain  assistance 
in  determining  the  eligibility  of  the 
information  (luta)  in  question  as  art 
exemption  under  the  Act  (See  also  48 
CFR  24.2.  Freedom  of  Infonnation  Act.) 

Subpart  91SJ— Sowce  Selection 

•19J06   Propeeel  ewrtution.  (DOE 
cosaieBa   peragrapH  (d)) 

(d)  Personnel  fitnn  DOE.  other 
Govemmoit  agencies,  consultants,  and 
contractors,  including  those  who 
manage  or  operate  Government-owned 
facilities,  may  be  used  in  the  evaluation 
process  as  evaluators  or  advisors  when 
their  services  are  necessary  and 
available.  When  persoimel  outside  the 
Government,  including  those  of 
contractors  Mrfao  operate  or  manage 
Government-owned  facilities,  are  to  be 
used  as  evaluaton  or  advisors,  approval 
and  nondisclosure  procedures  as 
required  by  48  CFR  (DEAR)  915.207-70 
shall  be  followed  and  a  notice  of  the  use 
of  non-Federal  evaluators  shall  be 
included  in  the  solicitation.  In  all 
instances,  such  personnel  will  be 
required  to  comply  with  DOE  conflict  of 
interest  and  nondisclosure 
requirements. 

Subpart  915.4— Contract  Pricing 

915.404-2    IntormeMon  to  aupport  proposal 
■nalyate.  (DOE  coveraga— paragraphs  (a), 
(c)end(e)) 

(a)(1)  Field  pricing  assistance  as 
discussed  in  FAR  15.404-2(a)  is  not 
required  for  the  negotiation  of  DOE 
contract  prices  or  modifications  thereof. 
The  term  "field  pricing  assistance" 
refers  to  the  Department  of  Defense 
(DOD)  system  for  obtaining  a  price  and/ 
or  cost  analysis  report  bottx  a  cognizant 
DOD  field  level  contract  management 
office  wherein  requests  for  the  review  of 
a  proposal  submitted  by  an  offeror  are 
initiated  and  the  recommendations 
made  by  the  various  specialists  of  the 
management  office  are  consolidated  into 
a  single  report  that  is  forwarded  to  the 
office  making  the  contract  award  for  use 
in  conducting  negotiations.  In  the  DOE. 
such  review  activities,  except  for 
reviews  performed  by  profrasicHial 
auditore.  are  expected  to  be 
accomplished  by  pricing  support 
persoimel  located  in  DOE  Qmtracting 
Activities.  The  DOE  contracting  officer 
shall  formally  request  the  assistance  of 
appropriate  pricing  support  personnel, 
other  than  auditras.  for  the  review  of 
any  proposal  thM  exceeds  $500,000. 
unless  the  contracting  officer  has 


sufficient  data  to  determine  the 
reasonableness  of  the  proposed  cost  or 
price.  Such  pricing  support  may  be 
requested  for  proposals  below  $500,000. 
if  considered  necessary  for  the 
establishment  of  a  reasonable  pricing 
arrangemmt  Contracting  officers, 
however,  are  not  precluded  by  this 
section  from  requesting  pricing 
assistance  from  a  cognizant  DOD 
contract  management  office,  provided 
an  appropriate  cross-servicing 
arrangement  for  pricing  support  services 
exists  betwreen  the  DOE  and  the 
servicing  agency. 

(c)(1)  Wmu  an  audit  is  required 
pureuant  to  48  CFR  915.404-2-70. 
"Audit  as  an  aid  in  proposal  analysis." 
the  request  for  audit  shall  be  sent 
directly  to  the  Federal  audit  office 
assigned  cognizance  of  the  offeror  or 
prospective  contracts.  When  the 
cognizant  agency  is  other  than  the 
Defense  Contract  Audit  Agency  or  the 
Department  of  Health  and  Human 
Services,  and  an  appropriate 
interagency  agreement  has  not  been 
established,  the  need  for  audit 
assistance  shall  be  coordinated  with  the 
Office  of  PoUcy,  Mrithin  the 
Headquarters  procurement  organization. 

(2)  The  request  for  audit  shul 
establish  the  due  date  for  receipt  of  the 
auditor's  report  and  in  so  doing  shall 
allow  as  much  time  as  possible  for  the 
auditor's  review. 

(e)(6)  Copies  of  technical  analysis 
reports  prepared  by  DOE  technical  or 
other  pricing  support  personnel  shall 
not  normally  be  provided  to  the  auditor. 
The  contracting  officer  or  the  supporting 
price,  cost,  or  financial  analyst  at  the 
contracting  activity  shall  determine  the 
monetary  impact  of  the  technical 
findings. 

915.404-2-^70    AiKflt  as  an  aid  in  proposal 
analyaie. 

(a)  When  a  contract  price  will  be 
based  on  cost  or  pricing  data  submitted 
by  the  offerors,  the  DOE  contracting 
officer  or  authorized  representative  shall 
request  a  review  by  the  cognizant 
Federal  audit  activity  prior  to  the 
negotiation  of  any  contract  or 
modification  including  modifications 
under  advertised  contracts  in  excess  of: 

(1)  $500,000  Im  a  firm  fixed-price 
contract  or  a  fixed-price  contract  with 
economic  price  adjustment  provisions: 
or  adjustment  provisions:  or 

(2)  $1,000,000  for  all  other  contract 
types,  including  initial  prices,  estimated 
costs  of  cost-reimbursement  contracts, 
intwim  and  final  price 
redeterminations,  and  target  and 
settlement  of  incentive  contracts. 

(b)  The  requirement  for  auditor 
revievvs  of  proposals  which  exceed  the 


thresholds  specified  in  paragrai^  (a)  of 
this  section  may  be  %raived  at  a  level 
above  the  contracting  officer  wdien  the 
reasonableness  of  the  negotiated 
contract  price  can  be  determined  from 
information  already  available.  The 
contract  file  shall  be  documented  to 
reflect  the  reason  for  any  such  waiver, 
provided,  however,  that  indqiendent 
Government  estimates  of  cost  ot  price 
diall  not  be  used  as  the  sole  justification 
for  any  such  waiver. 


f  918.404-4    PreflLfDOE 
(c)and(d» 


(c)(4)(i)  Contracting  officer 
responsibilities.  The  statutory 
limitations  on  profit  and  fees  as  set  forth 
in  FAR  15.404-4(c)(4)(i)  shall  be 
followed,  except  as  exempted  far  TXX 
ardiitect-engineer  contracts  covering 
Atomic  Energy  Commission  (AEC)  and 
Bonneville  Power  Administratirai  (BPA) 
functions.  Pursuant  to  section  602(d) 
(13)  and  (20)  of  the  Federal  Property  and 
Administration  Services  Act  of  1949.  as 
amended,  those  former  AEC  functions, 
as  well  as  those  of  the  BPA,  now  being 
performed  by  DOE  are  exempt  from  the 
6  percent  of  cost  restriction  on  contracts 
for  architect-engineer  services.  The 
estimated  costs  on  which  the  maximum 
fee  is  computed  shall  include  facilities 
capital  cost  of  money  wdien  this  cost  is 
included  in  cost  estimates. 

(c)(6)  In  cases  where  a  change  or 
modification  calls  for  substantially 
different  work  than  the  basic  contract, 
the  contractor's  effort  may  be  radically 
changed  and  a  detailed  analysis  of  the 
profit  factors  would  be  a  necessity.  Also, 
if  the  dollar  amount  of  the  diange  or 
contract  modification  is  very  significant 
in  comparison  to  the  contract  dollar 
amount,  a  detailed  analysis  should  be 
made. 

(d)  Profit-analysis  factors.  A  profit/fee 
analysis  technique  designed  for  a 
systematic  application  of  the  profit 
factors  in  FAR  lS.404-4(d)  provides 
contracting  officers  with  an  approach 
that  will  ensure  consistmit 
consideration  of  the  relative  value  of  the 
various  factore  in  the  estaUishment  of  a 
profit  objective  and  the  conduct  of 
negotiations  for  a  ccmtract  award.  It  also 
provides  a  basis  for  documentation  of 
this  objective,  including  an  e>q>lanatian 
of  any  significant  departure  from  it  in 
reaching  a  final  agreement  The 
amtncting  officer's  analysis  of  these 
prescribed  factors  is  based  on 
information  available  prior  to 
negotiations.  Sudi  information  is 
fiunidied  in  proposals,  audit  data, 
peifoimanoe  reports,  preaward  surveys 
and  the  like. 
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•15.404-4-70    DOE  •tructured  prom  and 


This  section  implements  FAR  15.404- 
4(b)  and  (d). 

•1S.404-4-70-1    QeneraL 

(a)  Obiective.  It  is  the  intent  of  DOE 
to  remunerate  contractors  for  financial 
and  other  risks  which  they  may  assume, 
resources  they  use,  and  organization, 
performance  and  management 
capabilities  they  employ.  Profit  or  fee 
shall  be  negotiated  for  this  purpose; 
however,  when  profit  or  fee  is 
determined  as  a  separate  element  of  the 
contract  price,  the  aim  of  negotiation 
should  be  to  fit  it  to  the  acquisition, 

g'ving  due  weight  to  effort,  risk, 
cilities  investment,  and  special  factors 
as  set  forth  in  this  subpart. 

(b)  Commercial  (profit)  organisation. 
Profit  or  fee  prenegotiation  ^jectives 
for  contracts  with  commercial  (profit) 
organizations  shall  be  determined  as 
provided  in  this  subpart. 

(c)  Nonprofit  organizations.  It  is 
DOE'S  general  policy  to  pay  fees  in 
contracts  with  nonprofit  organizations 
other  than  educational  institutions  and 
governmental  bodies:  however,  it  is  a 
matter  of  negotiation  whether  a  fise  will 
be  paid  in  a  given  case.  In  making  this 


decision,  the  DOE  negotiating  official 
should  consider  whe&er  the  contractor 
is  ordinarily  paid  fiMs  for  the  type  of 
woric  involved.  The  profit  ob)ective 
should  be  reasonable  in  relation  to  the 
task  to  be  performed  and  the 
requirements  placed  on  the  contractor. 

(d)  Educational  institutions.  It  is  DOE 
policy  not  to  pay  fees  under  contracts 
with  educational  institutions. 

(e)  State,  local  and  Indian  tribal 
governments.  Profit  or  fee  shall  not  be 
paid  under  contracts  with  State,  local, 
and  Indian  tribal  Governments. 

•1S.404-70-2   Weigtited  gutdallnee 


(a)  To  properly  reflect  differences 
among  contracts  and  the  circumstances 
relating  thereto  and  to  select  an 
appropriate  relative  profit/fee  in 
consideration  of  these  differences  and 
circumstances,  weightings  have  been 
developed  for  application  by  the 
contracting  officer  to  standud 
measiuement  bases  representative  of  the 
prescribed  profit  factors  cited  in  FAR 
15.404-4(d)  and  paragraph  (d)  of  this 
section.  This  is  a  structured  system, 
referred  to  as  weighted  guidelines.  Each 
profit  fector  or  subfector.  or  component 
thereof,  has  been  assigned  weights 


relative  to  their  value  to  the  contract's 
overall  effort.  The  range  of  weights  to  be 
applied  to  each  profit  factor  is  also  set 
forth  in  paragraph  (d)  of  this  section. 
Guidance  on  how  to  apply  the  weighted 
guidelines  is  set  forth  in  48  CFR 
915.404-4-70-8. 

(b)  Except  as  set  forth  in  48  CFR 
915.404-4-70-4,  the  weighted 
guidelines  shall  be  used  in  establishing 
the  profit  objective  for  negotiation  of 
contracts  where  cost  analysis  is 
performed. 

(c)  The  negotiaticm  process  does  not 
contemplate  or  require  agreement  on 
either  estimated  cost  elements  or  profit 
elements.  Accordingly,  althou^  the 
details  of  analysis  and  evaluation  may 
be  discussed  in  the  feet-finding  phase  of 
the  negotiation  process  in  order  to 
develop  a  mutual  understanding  of  the 
logic  of  the  respective  positions,  specific 
agreement  on  the  exact  weights  of 
values  of  the  individual  profit  factors  is 
not  required  and  need  not  be  attempted. 

(d)  "The  fectors  set  forth  in  the 
following  table  are  to  be  used  in 
determining  DOE  profit  objectives.  The 
fectors  and  weight  ranges  for  eech  factor 
shall  be  used  in  all  instances  where  the 
weighted  guidelines  are  applied. 


Profit  factors 


WeigM 

ranges 

(paroBnt) 


I.  Contractor  Effort  (Weights  applied  to  cost): 

A.  Material  aoquisMions: 

1.  Purchased  parts  _. , — . . 

3.  Otfier  materials „ ~ 

B.  Labor  sidis: 

1.  Technical  arxl  martagerial:. 

b.  Proiect  management/administration 

2.  iMlanufactuhng „ __ , 

3.  Support  services  .......».« _ ~ 

C.  Overtiead: 

1.  Technical  and  maneggfel - 

2. 1)4anulacturir)g .. 

3.  Support  services - — 

.  OUiei  direct  costs 

GAA  (General  IMtnagement)  expenses 

II.  Contract  KUk  (type  of  contract-weights  applied  to  total  cost  of  items  lA  thm  ^ 

III.  Ci^iital  Investment  (WeigNs  appied  to  the  net  txwk  value  of  alocable  facilities) 

IV.  Independent  Research  and  Development: 

A.  Investment  in  IRAO  progrwn  (Weights  aofHimd  to  alocable  IR&D  coets) 

B.  Developed  Kerns  employed  (Weights  applied  to  total  of  profit  $  for  Kerns  lA  thru  E) 

V.  Spedai  Program  Partidption  (Weights  ^ipied  to  total  of  ProfN  $  for  Kems  lA  thni  E)  .. 

VI.  Other  Considerations  (Weights  appied  to  total  of  Profits  $  tor  Kems  1A  thru  E)  

VII.  Productivty/t*enormance  (special  computation) „ 


D. 

E. 


1to3. 
1  to4. 
1to3. 


10  to  20. 
8  to  20. 
8  to  14. 
4  to  8. 

4  to  14. 

5  to  8. 
3  to  6. 
3to7. 
3to8. 
5to7. 
0to8. 
5  to  20. 

5  to  7. 
0to20. 
-5to*5. 
-5  to +5. 
(WA). 


•1S.4O4-4-70-3    DocumemeUen. 

Determination  of  the  profit  or  fee 
objective,  in  accordance  with  this 
subpart  shall  be  fully  documented. 
Since  the  profit  objective  is  the 
contracting  officer's  pre-negotiation 


evaluation  of  a  total  profit  allowance  for 
the  proposed  contract,  the  amounts 
developed  for  each  category  of  cost  will 
probebly  change  in  the  course  of 
negotiation.  Furthermore,  the  negotiated 
amounts  will  probably  vary  from  the 


objective  and  from  the  pre-negotiation 
detailed  application  of  the  weighted 
guidelines  technique  to  each  element  of 
the  contractor's  input  to  total 
performance.  Since  the  profit  objective 
is  viewed  as  a  whole  rather  than  as  its 
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component  parts,  insignificant 
variations  from  the  pre-negotiation 
profit  objective,  as  a  result  of  changes  to 
the  contractor's  input  to  total 
performance,  need  not  be  docummited 
in  detail.  Conversely,  significant 
deviations  from  the  profit  objective 
necessary  to  reach  a  final  agreement  on 
profit  or  fee  shall  be  explained  in  the 
price  negotiation  memorandum 
{Hepared  in  accordance  with  FAR 
15.406-3. 

91&404  4  70  4    Excepdona. 

(a)  For  contracts  not  expected  to 
exceed  $500,000.  the  weighted 
guidelines  need  not  be  used;  however, 
the  contracting  officer  may  use  the 
weighted  guidelines  for  contracts  below 
this  amount  if  he  or  she  elects  to  do  so. 

(b)  For  the  following  classes  of 
contracts,  the  weighted  guidelines  shall 
not  be  used: 

(1)  Commercialization  and 
demonstration  type  contracts: 

(2)  Management  and  operating 
contracts: 

(3)  Construction  contracts: 

(4)  Construction  management 
contracts:  ' 

(5)  Contracts  primarily  requiring 
delivery  of  material  supplied  by 
subcontractors; 

(6)  Termination  settlements;  and 

(7)  Contracts  with  educational 
institutions. 

(c)  In  addition  to  paragraphs  (a)  and 
(b)  of  this  section,  the  contracting  officer 
need  not  use  the  weighted  guidelines  in 
unusual  pricing  situations  where  the 
weighted  guidelines  method  has  been 
determined  by  the  DOE  negotiating 
official  to  be  unsuitable.  Such 
exceptions  shall  be  justified  in  writing 
and  shall  be  authorized  by  the  Head  of 
the  Contracting  Activity.  The  contract 
file  shall  include  this  docimientation 
and  any  other  information  that  may 
support  the  exception. 

(d)  If  the  contracting  officer  makes  a 
written  determination  that  the  pricing 
situation  meets  any  of  the  circumstances 
set  forth  in  this  section,  other  methods 
for  establishing  the  profit  objective  may 
be  used.  For  contracts  other  than  those 
subject  to  48  CFR  917.6,  the  selected 
method  shall  be  supported  in  a  manner 
similar  to  that  used  in  the  weighted 
guidelines  (profit  factor  breakdown  and 
documentation  of  profit  objectives); 
however,  investment  or  other  factors 
that  would  not  be  applicable  to  the 
contract  shall  be  excluded  from  the 
profit  objective  determination.  It  is 
intended  that  the  methods  will  resuh  in 
profit  objectives  for  noncapital  intensive 
contracts  that  are  below  those  generally 
developed  for  capital  intensive 
contracts. 


915.404-4.70-6 

oonliaelB  «Mi  nonprofit  organliallona 

(other  then  educeUonai  Inalliuuon^ 

(a)  For  purposes  of  identification, 
nonprofit  organizations  are  defined  as 
those  business  entities  organized  and 
operated  exclusively  for  charitable, 
scientific,  or  educational  purposes,  of 
which  no  part  of  the  net  earnings  inure 
to  the  benefit  of  any  private  shareholder 
or  individual,  of  which  no  substantial 
part  of  the  activities  is  attempting  to 
influence  legislation  or  participating  in 
any  political  campaign  on  behalf  erf  any 
candidate  for  public  office,  and  whidi 
are  exempt  from  Federal  income 
taxation  under  section  501  of  the 
Internal  Revenue  Code. 

(b)  In  computing  the  amount  of  profit 
or  fee  to  be  paid,  the  DOE  negotiating 
official  shall  take  into  account  the  tax 
benefits  received  by  a  nonprofit 
organization.  While  it  is  difficult  to 
establish  the  degree  to  which  a 
remunoration  under  any  given  contract 
contributes  to  an  organization's  overall 
net  profit,  the  DOE  negotiating  official 
should  assume  that  there  is  an  element 
of  profit  in  any  amount  to  be  paid. 

(c)  In  order  to  assure  consideration  of 
the  tax  posture  of  nonprofit 
organizations  during  a  profit  or  he 
negotiation,  the  DOE  negotiating  official 
shall  calculate  the  fee  as  for  a  contract 
with  a  commercial  concern  and  then 
reduce  it  at  least  25  percent.  However, 
depending  on  the  circumstances,  the 
contracting  officer  may  pay  profit  or  fees 
somewhere  between  this  amount  and 
the  appropriate  profit  or  fee  as  if  it  were 
a  conunercial  concern.  When  this  is  the 
case,  the  contract  file  shall  be 
documented  to  specifically  state  the 
reason  or  reasons. 

(d)  Where  a  contract  with  a  nonprofit 
organization  is  for  the  operation  of 
Government-owned  facilities,  the  fee 
should  be  calculated  using  the 
procedures  and  schedules  applicable  to 
operating  contracts  as  set  forth  in  48 
CFR  part  970. 

915.404-4-^70-6    Contracts  with 

^^%^ft^v^^w^^v  e^^e  PBP^p^»4ee«^^^ea^p» 

In  certain  situations  the  DOE  may 
contract  with  a  university  to  manage  or 
operate  Government-owned 
laboratories.  These  efforts  are  generally 
apart  from,  and  not  in  conjunction  with, 
their  other  activities,  and  the 
complexity  and  magnitude  of  the  work 
are  not  normally  fotmd  in  standard 
university  research  or  study  contracts. 
Such  operating  contracts  are  subject  to 
the  applicable  provisions  set  taiih  in  48 
CFR  part  970. 


915.404-4-70-7    Ailania»Ml 

(a)  Profit  or  fees  to  be  paid  on 
construction  contracts  and  construction 
management  contracts  shall  be 
determined  in  accordance  %vith  the 
applicable  profit/fee  technique  for  sudi 
contracts  set  forth  in  48  CFR  915.404- 
4-71. 

(b)  Profit  and  fee  to  be  paid  on 
contracts  under  $500,000,  not  using  the 
weighted  guidelines,  shall  be 
jud^entally  developed  by  the 
contracting  officer  by  assigning 
individual  dollar  amounts  to  the  fectors 
appropriate  to  DOE  profit 
considerations  discussed  in  48  CFR 
915.404-4-70-2(d). 

(c)  Contracts  which  require  only 
delivery  or  furnishing  of  goods  or 
services  supplied  by  subcontractors 
shall  include  a  fee  or  profit  whidi,  in 
the  best  judgment  of  the  contracting 
officer,  is  appropriate.  It  woiild  be 
expected  that  there  would  be  a 
declining  relationship  of  profit/fee 
dollars  in  relation  to  total  costs.  The 
higher  the  cost  of  subcontracts,  for 
example,  the  lower  the  profit/fee  ratio  to 
these  costs. 

(d)  Profit/Fee  consideraticms  in 
termination  settlements  are  often  a 
question  of  equity.  They  are  a  matter  of 
negotiation,  lliey  should  not,  however, 
exceed  what  would  have  otherwise  been 
payable  imder  weighted  guidelines  had 
the  termination  not  occurred. 

015.404-4-70-8 
appUcalion  con 

The  Department  has  developed 
internal  procedures  to  aid  the 
contracting  officer  in  the  application  of 
weighted  guidelines  and  to  assure  a 
reasonable  degree  of  uniformity  across 
the  Department. 

915.404-4-71    ProfH  and  lee  syslew  for 
conakudlon  and  construction  management 
contracts. 

915.404-4-71-1    GeneraL 

(a)  Business  concerns  awarded  a  DOE 
construction  or  construction 
management  contract  shall  be  paid  a 
profit  or  fee  if  requested  or  soUdted. 
The  profit  or  fee  objective  for  a 
construction  or  construction 
management  contract  shall  be  an 
amount  appropriate  for  the  type  of  effort 
contained  therein.  It  is  the  intent  of  DOE 
to 

(1)  Reward  contractors  based  on  the 
complexity  of  work. 

(2)  Reward  contractors  who 
demonstrate  and  establish  excellent 
records  of  perfonnanoe  and 

(3)  Reward  coDtractors  who  contribute 
their  own  resources,  including  fecilities 
and  investment  of  capital. 
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(b)  Standard  fees  or  across-the-board 
agreements  will  not  be  used  or  made. 
Profit  or  fee  obiectives  are  to  be 
determined  for  each  contract  according 
to  the  effort  or  task  contracted  for 
thereunder. 

(c)  Profit  or  fee  payable  on  fixed-price 
and  cost-reimbursable  constructicm  or 
construction  management  contracts 
shall  be  established  in  accordance  with 
the  appropriate  procedures  and 
scheaules  set  forth  in  this  subpart. 


91&404-«-71-2 

Amounts  payable  under  construction 
and  construction  management  contracts 
shall  not  exceed  amounts  derived  from 
the  schedules  established  for  this 
purpose.  Requests  to  pay  fees  in  excess 
of  these  levels  shall  be  forwarded  to  the 
Procurement  Executive  for  review  and 
approval. 

915.404—4—71^    Fadofs  for  delsnnlnInQ 


(a)  The  profit  policy  stated  in  48  CFR 
gi5.404-4-71-l(a)  reflects,  in  a  broad 
sense,  recognition  that  profit  is 
compensation  to  contractors  for  the 
entrepreneurial  function  of  organizing 
and  managing  resources  (including 
capital  resources),  and  the  assumption 
of  risk  that  all  costs  of  performance 
(operating  and  capital)  may  not  be 
reimbursable. 

(b)  The  best  approach  calls  for  a 
structure  that  allows  judgmental 
evaluation  and  determination  of  fee 
dollars  for  prescribed  factors  which 
impact  the  need  for,  and  the  rewards 
associated  with,  fee  or  profit,  as  follows. 

(1)  Management  risk  relating  to 
performance,  including  the 

(i)  Quality  and  diversity  of  principal 
work  tasks  required  to  do  the  job, 
(ii)  Labor  intensity  of  the  job, 
(iii)  Special  control  problems,  and 
(iv)  Advance  planning,  forecasting 
and  other  such  requirements; 

(2)  The  presence  or  absence  of 
financial  risk,  including  the  type  and 
terms  of  the  contract: 

(3)  The  relative  difficulty  of  work, 
including  consideration  of  technical  and 
administrative  knowledge,  skill, 
experience  and  clarity  of  technical 
specifications; 


(4)  Degree  and  amount  of  contract 
woii;  required  to  be  perfonned  by  and 
Mdth  the  contractor's  own  resources, 
including  the  extent  to  which  the 
contractor  contributes  plant,  equipment, 
computers,  or  working  capital  (l^or, 
etc.); 

(5)  Duration  of  pro)ect; 

(6)  Size  of  operation; 

(7)  Benefits  which  may  accrue  to  the 
contractor  from  gaining  experience  and 
know-how,  from  establishing  or 
enhancing  a  reputation,  or  from  being 
enabled  to  hold  or  expand  a  staff  whose 
loyalties  are  primarily  to  the  contractor, 
and 

(8)  Other  special  considerations, 
including  support  of  Government 
programs  such  as  those  relating  to  small, 
small  disadvantaged,  and  women- 
owned  small  business  in  subcontracting, 
energy  conservation,  etc. 

(c)  The  total  fee  objecdve  and  amount 
for  a  particular  negotiation  is 
established  by  judgmental 
considerations  of  the  factors  in 
paragraph  (b)  of  this  section,  assigning 
fee  values  as  deemed  appropriate  for 
each  factor  and  totaling  the  resulting 
amounts. 

(d)  In  recognition  of  the  complexities 
of  this  process,  and  to  assist  in 
promoting  a  reasonable  degree  of 
consistency  and  uniformity  in  its 
application,  he  schedules  have  been 
developed  which  set  forth  maximum  fee 
amounts  that  contracting  activities  are 
allowed  to  negotiate  for  a  particular 
transaction  without  obtaining  prior 
approval  of  the  Procurement  Executive. 
In  addition,  the  fee  negotiation  objective 
established  in  accord«unce  with  48  CFR 
915.404-4-71-3(a),  (b),  and  (c)  shall  not 
exceed  the  applicable  fee  schedule 
amounts  without  prior  approval  of  the 
Procurement  Executive.  To  facilitate 
application  to  a  contract,  the  fee 
amounts  are  related  to  the  total  cost  base 
which  is  defined  as  total  operating  and 
capital  costs. 

915,404-4-71-4    ConaMerattona  affecting 
feeamounta. 

(a)  In  selecting  final  fee  amounts  for 
the  various  factors  in  48  CFR  915.404- 
4-71-3  of  this  section,  the  DCM 
negotiating  official  will  have  to  make 


several  judgments  as  discussed  in  this 
subsection. 

(b)  Complexity  of  a  construction 
project  shall  be  considered  by  analysis 
of  its  major  parts.  For  a  project  which 
includes  items  of  work  of  different 
degrees  of  complexity,  a  single  average 
classification  should  be  considered,  or 
the  work  should  be  divided  into 
separate  classifications.  The  following 
class  identifications  are  appropriate  for 
proper  fse  detenninations. 

(1)  CloMM  A — Manufacturing  plants 
involving  operations  requiring  a  high 
degree  of  design  layout  or  process 
control;  nuclear  reactors;  atomic  particle 
accelerators;  complex  labaratories  or 
industrial  units  especially  designed  tot 
handling  radioactive  materials. 

(2)  Class  B— Normal  manufacturing 
processes  and  assembly  operations  such 
as  ore  dressing,  metal  woriung  plant  and 
simple  processing  plants;  power  plants 
and  accessory  svatching  and 
transformer  stations;  water  treatment 
plants;  sewage  disposal  plants; 
hospitals;  and  ordinary  laboratories. 

(3)  Class  C— Permanent 
administrative  and  general  service 
buildings,  permanent  housing,  roads, 
railroads,  grading,  sevrers,  storm  drains, 
and  water  and  power  distribution 
systems. 

(4)  Class  D — Construction  camps  and 
facilities  and  other  construction  of  a 
temporary  nature. 

(c)  Normal  management  elements  of 
principal  tasks  relating  to  a  construction 
contract  cover  several  categories  of  tasks 
with  differing  rates  of  application 
throughout  the  construction  period.  The 
principal  elements  of  management  effort 
are  outlined  in  this  paragraph.  Although 
each  project  has  a  total  management 
value  equal  to  100%  for  all  elements, 
the  distribution  of  effort  among  the 
various  elements  will  be  different  for 
each  project  due  to  differences  in 
project  character  or  size.  The  basic 
management  elements  and  the  normal 
range  of  efforts  expected  to  apply  for  a 
normal  sized  project  are  as  follows. 
When  the  normally  expected  effort  will 
not  be  performed  by  a  contractor,  this 
fact  should  be  considered  in  arriving  at 
appropriate  fee  amounts. 


Effoft  range 


Mh'ijinuni     Maximsn 


I.  finoed  profsct  planning.  Ovaial  prajact  pteiwiing  and  scliediAig,  eataUshmenl  of  key  proiact  fwgaiii/artnn  and  oofv 
suReion  wit)  tfie  A'  E  and  DOE.  PaituiiiMd  by  highest  level  of  oontradoi^  otRoaca,  technical  peraonnal  and  prafact 

.  rtan  pHmnQ.  MOORZsnn  ana  OMnoonzaMn  oi  lop  ■eio  Ofganzann  aom  sw  oonracBrs  ensang  orgsmzaaon  ana 
from  ottisr  souroaa  ea  naoeaMiy.  Daliiad  pre^sct  planning  and  achaduing  for  conatucBon  of  ladttiea.  Perfonnad  tiy 
9ie  pra^acl  menegar  and  lop  Nald  prefassional  stall  ....«.__.__«..__........»....._...»..>..........».«...........»_..«__.—.»...— ...~. 


15 
18 


25 
28 
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Management  elements 


III.  L^xx  supervision.  Direct  supervision  of  manual  employees.  PerfcMmed  by  contractor's  subprofessional  staff,  such  as 
superintendents  and  foremen  (some  salaried  and  some  hourty  rate).  This  includes  the  contractor's  personnel  to  co- 
ordkiate  and  expedite  the  work  of  Sutxxxitractors  

IV.  Acquisition  and  subcontracting.  Acquisition  of  other  than  special  equipmenL  Selection  of  subcontractors  and  execu- 
tion and  administration  of  sutxxxitracts.  Performed  by  contractor's  staff  urxler  supervision  and  drection  of  elements  1 
and  II 

V.  Latxx  relations  and  recmit-ment  (manual).  Performed  by  the  contractor's  staff  under  supenrision  and  direction  of  ele- 
ments I,  II  arxJ  III.  This  includes  demot)ilization  of  work  forces 

VI.  Recruitment  of  supervisory  staff.  Staffing  required  to  supplement  the  organizatfon  under  elements  I  and  II,  and  demo- 
bilization during  corrpletion  of  the  project  Perfonned  by  contractor's  pennanent  staff  and  recruitment  personnel  under 
supervision  and  direction  of  management  elements  I  and  II 

VII.  Expedmng.  ExpedHing  contracting  performed  by  contractor's  staff  and  by  subcontractors.  Perfonned  by  contractor's 
staff  under  supervision  and  direction  of  elements  I  and  II 

VIII.  Construction  equipment  operations.  This  includes  mobilization  and  denrwtxiization.  Performed  by  contractor's  staff 
under  supervision,  direction  and  coordination  of  elements  I,  II,  and  IV  

IX.  Other  sennces  Timekeeping,  cost  accounting,  estimating,  reporting,  security,  etc..  by  the  contractor's  staff  under  su- 
pervision and  direction  of  elenwnts  I  and  II - - 


Effort  rartge 


Mawnum     Maximum 


12 


16 


12 

16 

11 

6 

6 

6 

6 

(d)  Fee  considerations  dealing  with 
the  duration  of  a  project  are  usually 
provided  by  the  consideration  given  to 
the  degree  of  complexity  and  magnitude 
of  the  work.  In  only  very  uinusual 
circumstances  should  it  be  necessary  to 
separately  weight,  positively  or 
negatively,  for  the  period  of  services  or 
length  of  time  involved  in  the  project 
when  determining  fee  levels. 

(e)  The  size  of  the  operation  is  to  a 
considerable  degree  a  continuation  of 
the  complexity  factor,  and  the  degree 
and  amount  of  work  required  to  be 
performed  by  and  with  the  contractor's 
own  resources.  Generally,  no  separate 
weighting,  positively  or  negatively,  is 
required  for  consideration  of  those 
factors. 

(0  The  degree  and  amount  of  work 
required  to  be  performed  by  and  with 
the  contractor's  own  resources  affect  the 
level  of  fees.  Reasonable  fees  should  be 
based  on  expectations  of  complete 
construction  services  normally 
associated  with  a  construction  or 
construction  management  contract.  In 
the  case  of  a  construction  contract, 
reduced  services  can  be  in  the  form  of 
excessive  subcontracting  or  supporting 
acquisition  actions  and  labor  relations 
interfaces  being  made  by  the 
government.  If  an  unusual  amount  of 


such  work  is  performed  by  other  than 
the  contractor,  it  will  be  necessary  to 
make  downward  adjustments  in  the  fee 
levels  to  provide  for  the  reduction  in 
services  required. 

(g)  The  type  of  contract  to  be 
negotiated  and  the  anticipated 
contractor  cost  risk  shall  be  considered 
in  establishing  the  appropriate  fee 
objective  for  the  contract. 

(h)  When  a  contract  calls  for  the 
contractor  to  use  its  own  resources, 
including  facilities  and  equipment,  and 
to  make  its  own  cost  investment  (i.e.. 
when  there  is  no  letter-of-credit 
financing),  a  positive  impact  on  the  fee 
amount  shall  be  reflected. 

915.404-4-71-6    Fee  schedules. 

(a)  The  schedules  included  in  this 
paragraph,  adjusted  in  accordance  with 
provisions  of  this  section  and  48  CFR 
915.404— 4-71-€.  provide  maximum  fee 
levels  for  construction  and  construction 
management  contracts.  The  fees  are 
related  to  the  estimated  cost  (fee  base) 
for  the  construction  work  and  services 
to  be  performed.  The  schedule  in 
paragraph  (d)  of  this  section  sets  forth 
the  basic  fee  schedule  for  construction 
contracts.  The  schedule  in  paragraph  (f) 
of  this  section  sets  forth  the  basic  fee 
schedule  for  construction  management 

Construction  Contracts  Schedule 


contracts.  A  separate  schedule  in 
paragraph  (h)  of  this  section  has  been 
developed  for  determining  the  fee 
appUcable  to  special,  equipment 
purchases  and  to  reflect  a  differing  level 
of  fee  consideration  associated  with  the 
subcontractor  effort  under  construction 
management  contracts.  (See  48  CFR 
915.4G4-4-71-6(c)  and  915.404  4-71- 
6(d)). 

(b)  The  schedules  cited  in  paragraph 
(a)  of  this  section  provide  the  maximum 
fee  amount  for  a  CPFF  contract 
arrangement.  If  a  fixed-price  type 
contract  is  to  be  awarded,  the  fee 
amount  set  forth  in  the  fee  schedules 
shall  be  increased  by  an  amount  not  to 
exceed  4  percent  of  the  fee  base. 

(c)  The  fee  schedule  shown  in 
paragraphs  (d)  and  (f)  of  this  section 
assumes  a  letter  of  credit  financing 
arrangement.  If  a  contract  provides  for 
or  requires  the  contractor  to  make  their 
own  cost  investment  for  contract 
performance  (i.e..  when  there  is  no 
letter-of-credit  financing),  the  fee 
amounts  set  forth  in  the  fee  schedules 
shall  be  increased  by  an  amount  equal 
fo  5  percent  of  the  fee  amount  as 
determined  from  the  schedules. 

(d)  The  following  schedule  sets  forth 
the  base  for  construction  contracts: 


Fee  base 
(dollars) 


100.000 

300.000 

600,000 

1.000,000... 

3,000,000 .. 

5,000,000 .. 

10.000,000 

15,000,000 

25,000,000 

40,000,000 


Fee 

Fee 

Incr. 

(dollars) 

(Percent) 

(Percent) 

5.400 

5.40 

5.30 

16.000 

5.33 

SJOO 

26,000 

5.20 

AM 

50,000 

5.00 

3.56 

121,000 

4.03 

3.00 

181,000 

3.62 

2.62 

312,000 

3.12 

2J8 

431,000 

2.87 

2.01 

632,000 

2.53 

1.79 

900,000 

2.25 

1.58 
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CoNSTRucnoN  Contracts  Schedule— Cootinued 


Fee  base 
(dolars) 


Fee 

Fee 

Incr. 

(dolare) 

(Percent) 

(Percent) 

1.216.000 

2.03 

1.43 

1.502.000 

1.88 

1.20 

1.750.000 

1.76 

1.15 

2.333.000 

1.56 

0.09 

2.829.000 

1.41 

0.73 

3.563.000 

1.10 

0.63 

4.188.000 

1.05 

0.52 

4.706,000 

0.04 

4.706.000 

M0.52 

60.000.000 

80.000.000 

100.000.000 

150.000.000 

200.000.000 

300.000.000 

400.000.000 

500.000.000 

Over  $500  miMon 


10.52%  excess  over  S500  million. 


(e)  When  using  the  Construction 
Contracts  Schedule  for  establishing 
maximum  payable  basic  fees,  the 
following  adjustments  shall  be  made  to 
the  Schedule  fee  amounts  for 
complexity  levels,  excessive 
subcontracting,  normal  contractor 
services  performed  by  the  government 
or  another  contractor 

(1)  The  target  fee  amounts,  set  forth  in 
the  fee  schedule,  shall  not  be  adjusted 
for  a  Class  A  project,  which  is  maximum 
complexity.  A  Class  B  project  requires  a 
10  percent  reduction  in  amounts.  Class 
C  and  D  projects  require  a  20  percent 
and  30  percent  reduction,  respectively. 
The  various  classes  are  defined  in  48 
CFR  915.404-4-71-4(b). 

(2)  The  target  fee  schedule  provides 
for  45  percent  of  the  contract  work  to  be 


subcontracted  for  such  things  as 
electrical  and  other  specialties. 
Excessive  subcontracting  results  when 
such  efforts  exceed  45  ]}ercent  of  the 
total  contract  work.  To  establish 
appropriate  fee  reductions  for  excessive 
subcontracting,  the  negotiating  official 
should  first  determine  the  amount  of 
subcontracting  as  a  percentage  of  the 
total  contract  work.  Next,  the 
negotiating  official  should  determine  a 
percentage  by  which  the  prime 
contractor's  normal  requirement  (based 
on  a  requirement  for  doing  work  with  its 
own  forces)  is  reduced  due  to  the 
excessive  subcontracting  and.  finally, 
multiply  the  two  percentages  to 
determine  a  fee  reduction  factor. 


(3)  If  acquisition  or  other  services 
normally  expected  of  the  contractor  (see 
48  CFR  915.404-4-71-4(c))  are 
performed  by  the  government,  or 
another  DOE  prime  or  operating 
contractor,  a  fee  reduction  may  also  be 
required.  The  negotiating  official  should 
first  determine  what  percentage  of  the 
total  procurement  or  other  required 
services  is  performed  by  others.  Then 
the  negotiating  official  should  apply  this 
percentage  reduction  to  the  normally 
assigned  weightings  for  the  management 
services  or  effort  as  discussed  in  48  CFR 
915.404-4-71-4(c)  to  arrive  at  the 
appropriate  reduction  factor. 

(f)  The  following  schedule  sets  forth 
the  base  for  amstruction  management 
contracts: 


CoNSTRtxrriON  Managemekt  Contracts  Schedule 


Fee  t)ase 
(doNars) 


Fee 
(doNars) 


Fee 

(percent) 


Incr. 
(percent) 


100,000 

300.000 

500.000 

1.000,000 

3.000,000 „... 

5,000.000 

10,000,000 

15,000,000 

25.000.000 

40.000,000 

60.000.000 ^ 

80,000,000 

100.000,000 

Over  $100  million 


"rViVi"" 


5,400 

16,000 

26,000 

50,000 

121,000 

181,000 

312.000 

431.000 

632,000 

900,000 

1,216.000 

1,502.000 

1.759.000 

1.759.000 


5.40 
5.33 
5.20 
5.00 
4.03 
3.62 
3.12 
2.87 
2.53 
2.25 
2.03 
1.88 
1.76 


5.30 
5.00 
4.80 
3.55 
3.00 
2.62 
2.38 
2.01 
1.79 
1.58 
1.43 
1.29 


1.29 


1.29%  excess  over  $100  miWon. 


(g)  When  applying  the  basic 
Construction  Management  Contracts 
Schedule  for  determining  maximum 
payable  fees,  no  adjustments  are 
necessary  to  such  payable  fees  for 
contractor  Force  account  labor  used  for 
work  which  should  otherwise  be 
subcontracted  until  such  Force  account 
work  exceeds,  in  the  aggregate,  20 
percent  of  the  base.  Excessive  use  of 
Force  account  work  results  when  such 


effort  exceeds  20  percent  of  the  fee  base; 
and,  when  this  occurs,  appropriate  fee 
reductions  for  such  excessive  Force 
account  labor  shall  be  computed  as 
follows: 

(1)  Determine  the  percentage  amount 
of  Force  account  work  to  total  contractor 
effort. 

(2)  Determine  the  percentage  amount 
of  subcontract  woric  reduced  due  to  the 
use  of  Force  account  work. 


(3)  Multiply  the  two  percentages  to 
determine  the  fee  reduction  factor.  It  is 
not  expected  that  reductions  in  the 
Construction  Management  Contracts 
Schedule  fee  amounts  will  be  made  for 
complexity,  reduced  requirements  and 
similar  adjustments  as  made  for 
construction  contracts. 

(h)  The  schedule  of  fees  for 
consideration  of  special  equipment 
purchases  and  for  consideration  of  the 
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subcontract  program  under  a 


construction  management  contract  is  as 
follows: 

Special  Equipment  Purchases/Subcontract  Work  Schedule 


Fee  base 
(dolars) 


100.000 

200.000 

400.000 

600.000 

800.000  ....... 

1.000.000 

2.000.000  — 

4.000,000 

6.000.000 

8.000.000 .- 

10.000.000 

15.000.000 

25.000.000 

40.000.000 

60.000.000 ~. 

80.000.000 

100.000.000 

150.000.000 

200.000.000 

300.000.000 

Over  $300  miion 


Fee 
(dolars) 


1,500 

3.000 

6.000 

9.000 

12.000 

15.000 

25.000 

42.000 

56.000 

69.000 

81.000 

109.000 

157.000 

2224)00 

301.000 

372J)00 

439.000 

568.000 

670.000 

793.000 

793,000 


Fee 
(peroer4) 


1.50 
1.50 
1.50 
1.50 
1.50 
1.50 
1.25 
1.05 
0.93 
0.86 
0.81 
0.73 
0.63 
0.56 
0.50 
0.47 
0.44 
0.38 
0.34 
0.26 


Ina. 
(peioe(4) 


1.50 
1.50 
1.50 
1.50 
1.50 
1.00 
0.85 
0.70 
0.66 
0.60 
0JS6 
0.48 
0.43 
0.40 
0.36 
0.34 
0.25 
0.21 
0.12 


■  0.12%  excess  over  $300  mHion. 


015.404-4-71-6    Fee 

(a)  The  fee  base  shown  in  the 
Construction  Contracts  Schedule  and 
Construction  Management  Contracts 
Schedule  represents  that  estimate  of 
cost  to  whidi  a  percentage  fector  is 
applied  to  determine  maximum  fee 
allowances.  The  fee  base  is  the 
estimated  necessary  allowable  cost  of 
the  construction  work  or  other  services 
which  are  to  be  p«fonned.  It  shall 
include  the  estimated  cost  for.  but  is  not 
limited  to.  the  following  as  they  may 
apply  in  the  case  of  a  construction  or 
construction  management  contract: 

(1)  Site  preparation  and  utilities. 

(2)  (Construction  (labor-materials- 
supplies)  of  buildings  and  auxiliary 
facilities. 

(3)  Construction  (labor-materials- 
supplies)  to  complete/construct 
tmnporary  buildings. 

(4)  Design  services  to  support  the 
foregoing. 

(5)  General  management  and  )ob 
planning  cost 

(6)  Labor  supervision. 

(7)  Procurement  and  aoquisitioa 
administraticm. 

(8)  (Construction  performed  by 
subcontractors. 

(9)  Installation  of  government 
fiirnished  or  contractor  acquired  special 
equipment  and  other  equipment. 

(10)  Equipment  (other  than  special 
equipment)  which  is  to  become 

.  Government  property  (including  a 
component  of  Government  property). 


(b)  The  fee  base  for  the  basic  fee 
determination  for  a  construction 
contract  and  ctmstruction  management 
contract  shaU  include  all  necessary  and 
aUowable  costs  cited  in  paragraph  (a)  of 
this  section  as  appropriate  to  the  type  of 
contract;  except,  any  home  office  GftA 
expense  paid  as  a  contract  cost  per  cost 
principle  guidance  and  procedures  shall 
be  excluded  from  the  fee  base.  The  fee 
base  shall  exclude: 

(1)  Cost  of  land. 

(2)  Cost  of  engineering  (A&E  work). 

(3)  Contingency  estimate. 

(4)  Equipment  rentals  or  use  charges. 
(See  48  CFR  936.70.) 

(5)  Cost  of  government  furnished 
equipment  or  materials. 

(6)  Special  eqmpment  as  defined  in 
48  CFR  936.7201. 

(c)  A  separate  fee  base  shall  be 
established  for  special  equipmmt  fw 
use  in  applying  die  Special  Equipment 
Purchases  or  Subctrntiact  Vtatk 
Schedule  (see  48  CFR  915.404-4-71- 
5(h)).  The  fee  base  for  determination  of 
applicable  fees  on  special  equipment 
shall  be  based  on  the  estimated 
purchase  price  of  the  equipmoit. 

(d)  The  fee  base  under  the 
Construction  Management  Contracts 
Schedule  for  a  maximum  basic  fee 
determination  for  a  construction 
management  contract  shall  be 
comprised  of  only  the  costs  of  the 
constructicHi  manager's  own  efforts. 
HowevOT,  it  is  recognized  that  in  the 
case  of  construction  management 
contracts,  the  actual  construction  work 


will  be  performed  by  subcontractors.  In 
most  cases  the  subcontract  awards  for 
the  construction  work  will  be  made  by 
the  construction  management 
contractor.  Occasionally  the  contract 
may  involve  management  of 
construction  perfoimed  under  a  contract 
awarded  by  the  Departmoit  or  by  oim  of 
the  Departm«it's  operating  oontractors. 
In  these  cases,  the  actual  cost  of  the 
subcontracted  constructiao  work  shall 
be  excluded  from  the  fee  base  used  to 
determine  the  fn«»imiiin  basic  fee 
(under  the  ConstructiaQ  Management 
CoatracU  Schedule)  applicable  to  a 
construction  management  cootracL  A 
separate  fee  base  for  additional 
allowances  (using  the  ^>ecial 
Equipment  Purchases  or  Subcontract 
Work  Sdiedule)  shall  be  established, 
which  shall  be  oomfmaed  of  those 
subcontract  constructitm  costs,  special 
equipment  purchases,  and  other  itons' 
costs  that  are  contracted  for  or 
purcfaaaed  by  the  construction  manager. 


(a)  When  a  oontiact  is  to  be  awarded 
on  a  cost-plus-award-fee  basis  in 
accmdarKse  with  48  CFR  916.404-2, 
several  special  considwratioos  are 
appropriate.  Fee  objectives  fw 
management  and  operating  contracts, 
including  those  using  the  Construction 
or  Construction  Management  fee 
sdiedules  frtnn  section  48  CFR  915.404- 
4-71-5,  shall  be  developed  purmant  to 
the  i»ooedures  set  forth  in  section  48 


56860  FedanJ  Ragi«ter/Vol.  63.  No.  205 /Friday.  October  23.  1998 /Rules  and  Regulations 


CFR  970.15404-4-8.  Fee  ob)ectives  for 
other  cost-plus-awaid-fiBe  contracts  shall 
be  developed  as  follows: 

(1)  The  base  fee  portion  of  the  fee 
ob)ective  of  an  award  fee  contract  may 
range  from  0%  up  to  the  50%  level  of 
the  fee  amount  for  a  Cost-Plus-Fixed-Fee 
(CFFF)  contract,  arrived  at  by  using  the 
weighted  guidelines  or  other  techniques 
(suoi  as  those  provided  in  48  CFR 
915.404—4-71  for  construction  and 
construction  management  contracts). 
However,  the  base  amount  should  not 
normally  exceed  50%  of  the  otherwise 
applicable  fixed  fee.  In  the  event  this 
50%  Umit  is  exceeded,  appropriate 
documentation  shall  be  entered  into  the 
contract  file.  In  no  event  shall  the  base 
fee  exceed  60%  of  the  fixed  fee  amount. 

(2)  The  base  fee  plus  the  amount 
included  in  the  award  fee  pool  should 
normally  not  exceed  the  fixed  fee  (as 
sub)ectively  determined  or  as  developed 
from  the  fee  schedule)  by  more  than 
50%.  However,  in  the  event  the  base  fee 
is  to  be  less  than  50%  of  the  fixed  fee, 
the  maximum  potential  award  fee  may 
be  increased  proportionately  with  the 
decreases  in  base  fee  amounts. 

(3)  The  following  maximum  potential 
award  fees  shall  apply  in  award  fee 
contracts:  (percent  is  stated  as  percent  of 
fee  schedule  amounts). 


Base  fee  percent 

Award  fee 
percent 

IMaximum 
total  per- 
centage 

50  

40 

30 

20  

10  

0  

100 
120 
140 
160 
180 
200 

150 
160 
170 
180 
190 
200 

(b)  Prior  approval  of  the  Prociuement 
Executive,  is  required  for  total  fee  (base 
plus  award  fee  pool)  exceeding  the 
guidelines  in  48  CFR  915.404-4- 
72(a)(3). 

Subpart  915.f— UnaoHcitMJ  Proposals 

•1S.M2    ^eNcy. 

(a)  Present  and  future  needs  demand 
the  involvement  of  all  resources  in 
exploring  alternative  energy  sources  and 
technologies.  To  achieve  this  objective, 
it  is  DOE  policy  to  encourage  external 
sources  of  unique  and  innovative 
methods,  approac:hes,  and  ideas  by 
stressing  submission  of  unsolicited 
proposals  for  government  support.  In 
furtherance  of  this  policy  and  to  ensure 
the  integrity  of  the  acquisition  process 
through  application  of  reasonable 
controls,  the  DOE: 

(1)  Disseminates  information  on  areas 
of  broad  technical  concern  whose 
solutions  are  considered  relevant  to  the 


acccMnplishment  of  DCK's  assigned 
mission  areas; 

(2)  Encourages  potential  proposers  to 
consult  with  program  personnel  before 
expending  resources  in  the  development 
of  written  unsolicited  proposals; 

(3)  Endeavors  to  distribute  unsolicited 
proposals  to  all  interested  organizations 
within  DOE; 

(4)  Processes  unsolicited  proposals  in 
an  expeditious  manner  and,  where 
practicable,  keeps  proposers  advised  as 
discrete  decisions  are  made; 

(5)  Assures  that  each  proposal  is 
evaluated  in  a  fair  and  objective 
manner;  and,  (6)  Assures  that  each 
proposal  will  be  used  only  for  its 
intended  purpose  and  the  information, 
subject  to  appUcable  laws  and 
regulations,  contained  therein  wrill  not 
be  divulged  without  prior  permission  of 
the  proposer. 

(b)  Extensions  of  contract  work 
resulting  from  unsolicited  proposals 
shall  be  processed  in  accordance  with 
the  procedures  at  48  CFR  943.170. 


i1S.t03 


Wl" 


<OOE 


(e)  Unsolicited  proposals  for  the 
performance  of  support  services  are. 
except  as  discussed  in  this  paragraph, 
unacceptable  as  the  performance  of  such 
services  is  unlikely  to  necessitate 
innovative  and  imique  concepts.  There 
may  be  rare  instances  in  which  an 
imsolidted  proposal  offers  an 
innovative  and  uinique  approach  to  the 
accomplishment  of  a  support  service.  If 
such  a  proposal  offers  a  previously 
luiknown  or  an  alternative  approach  to 
generally  recognized  techniques  tor  the 
accomplishment  of  a  specific  service(s) 
and  such  approach  will  provide 
significantly  greater  economy  or 
enhanced  quality,  it  may  be  considered 
for  acceptance.  Such  acceptance  shall, 
however,  require  approval  of  the 
acquisiti(Mi  of  suppcKl  services  in 
accordance  with  applicable  DOE 
Directives  and  be  processed  as  a 
deviation  to  the  prohibiticMi  in  this   - 
paragraph. 


t1S.M6    CofMsnlslMMeNeilaai 
(006  csosrsf  perayiyii  W». 

(b)(5)  Unsolicited  proposals  for 
nonnuclear  energy  demonstration 
activities  not  covered  by  existing  formal 
competitive  solicitations  or  program 
opportunity  notices  may  include  a 
request  for  federal  assistance  or 
participation,  and  shall  be  subject  to  the 
cost  sharing  provisions  of  48  CFR 
917.70. 

9lS.I0t   Agency  proosdurss.  (DOE 

(b)  Unless  otherwise  specified  in  a 
notice  of  program  interest,  all 


unsolicited  pn^xMals  should  be 
submitted  to  the  Unsolicited  Proposal 
Coordinator.  Office  of  Procurement  and 
Assistance,  Washington,  DC  20585.  If 
the  proposer  has  ascertained  the 
cognizant  program  office  through 
preliminary  contacts  with  program  staff, 
the  proposal  may  be  submitted  directly 
to  that  office.  In  such  instances,  the 
proposer  should  separately  send  a  copy 
of  the  proposal  cover  letter  to  the 
unsolicited  proposal  coradinatcn-  to 
assure  that  the  proposal  is  logged  in  the 
Department's  automated  tracking  system 
for  unsolicited  proposals. 

of  an 


•l&aOT   Crtlwlsfwr 


(c)  DOE'S  cost  participation  policy,  at 
48  CFR  917.70.  shall  be  followed  in 
determining  the  extent  to  which  the 
DOE  will  participate  in  the  cost  for  the 
proposed  effort. 

PART  916— TYPES  OF  CONTRACTS 
[AMENDEDl 

4.  The  Subpart  heading.  916.5 
Indefinite-Delivery  Contracts,  is  added 
immediately  preceding  section  916.504. 

PART  919-SMALL  BUSINESS 
PROGRAMS  [AMENOEPI 

5.  Subsection  919.602-1  is  amended 
in  paragraph  (a)(2)  by  revising 
"Regional"  to  read  "Area". 

6.  Subsection  919.805-2  is  revised  to 
read  as  follows: 

91f  J06-2    ProceAMM. 

Acquisitions  involving  section  8(a) 
competition  must  comply  with  source 
selection  procedures  set  forth  in  the 
FAR  in  accordance  with  13  CFR 
124.311(e)(1). 

PART  935— RESEARCH  AND 
DEVELOPMENT  CONTRACTMQ 

7.  Section  935.016,  including 
subsections  935.016-1,  935.016-2  and 
935.016-8,  is  removed. 

PART  979— DOE  MANAGEMENT  AND 
OPERATINQ  CONTRACTS  [AMENDED] 

8.  The  authority  citation  for  Part  970 
continues  to  read  as  follows: 

Aaikerily:  Sec.  161  of  the  Atomic  Enogy 
Act  of  1954  (42  U.S.C.  2201),  sac.  644  of  the 
Department  of  Energy  Organization  Act, 
Public  Law  95-91  (42  U.S.C  7254). 

9.  Subpart  970.15  is  revised  to  read  as 
follows: 


Federal  Register /Vol.  63.  No.  205 /Friday.  October  23,  1998 /Rules  and  Regulations 


Subpart  970.15— Contracting  t>y 
Negotiation 

970. 1 5404-4    Fees  for  management  and 

operating  contracts. 
970.15404-4-1     Fee  policy. 
970.15404-4-2    Special  considerations — 

educational  institutions. 
970.15404-4-3    Special  consideration — 

nonprofit  organizations  (other  than 

educational  institutions). 
970.15404-4-4    Considerations  and 

techniques  for  determining  fees. 
970.15404-4-5    Limitations. 
970.15404-4-6    Fee  base. 
970.15404-4-7    Special  equipment 

piut±ases. 
970.15404-4-8    Special  considerations — 

awrard  fee. 
970.15405    Price  negotiation. 
970.1 5406-2    Cost  or  pricing  data. 
970.15407-2    MakeK>r-buy  plans. 
970.15407-2-1    Policy. 
970. 1 5407-2-2    Requirements. 
970.15407-2-3  Contract  clause. 

Subpart  970.15— Contracting  by 
Negotiation 

970.1S404-4    Fee*  for  managomenl  and 


970.15404-4-1    FeepoNcy. 

(a)  DOE  management  and  operating 
contractors,  except  educational 
institutions,  may  be  paid  a  fise.  The  fee 
for  a  management  and  operating 
contract  shall  be  on  amount 
commensurate  with  the  difficulty  of  the 
work  and  the  level  of  required  skills, 
demonstrated  excellence  in 
performance,  and  where  applicable,  an 
amount  which  recognizes  contractor 
contributions  or  utiuzations  of  their 
own  facilities  or  other  investment 
capital. 

lb)  Fee  objectives  end  amounts  are  to 
be  determined  for  each  contract. 
Standard  fees  or  across  the  board 
agreements  will  not  be  used  or  made. 
Due  to  the  nature  of  funding 
management  and  operating  contracts,  it 
is  anticipated  that  fees  shall  be 
established  in  accordance  with  the 
funding  cycle;  however,  a  longer  period 
may  be  used,  particularly  for  production 
efforts. 

(c)  Fee  amounts  payable  on  contracts 
for  administration,  management, 
operation,  and  on-site  support  of 
Government-owned  facilities  shall  be 
established  in  accordance  with  this  part. 
Amounts  payable  shall  not  exceed 
ma«miim  amounts  derived  &t>m  the 
appropriate  fee  schedule  established  for 
this  purpose.  Request  to  pay  fises  in 
excess  of  the  maximum  will  be  sent  to 
the  Procurement  Executive,  for  review 
and  approval. 

(d)  Maximum  fees  for  those 
management  and  operating  contracts 
that  provide  support  services  shall  be 


determined  using  the  schedule(s)  most 
closely  related  to  the  servioe(s)  to  be 
performed.  This  may  be  either  the 
production  and/or  R&D  schedules  (in 
some  cases  this  could  be  both 
schedules)  or  the  maximum  fee 
schedules  for  construction  or 
construction  management  cited  in  48 
CFR  915.404-4-71.  If  architect -engineer 
services  are  involved,  the  weighted 
guidelines,  profit-fee  technique  dted  in 
48  CFR  915.404-4-70  shall  be  applied. 

(e)  When  a  contract  subject  to  this 
part  requires  a  contractor  to  use  its  own 
facilities  or  equipment,  or  other  ■ 
resources  to  make  its  own  cost 
investment  for  contract  performance; 
e.g.,  when  there  is  no  letter-of-credit 
financing,  consideration  will  be  given  to 
approval  of  fee  amounts  based  on 
assigning  weights  to  appropriate  fee 
factors.  The  weighted  guidelines  factors 
developed  in  48  CFR  915.404-4-70  may 
be  applied  for  this  purpose.  However 
maximiun  fees  as  are  cfiscussed  in  48 
CFR  970.15404-4-l(c)  and  (d)  shall  not 
be  exceeded  without  the  Procurement 
Executive's  approval. 

970.15404-4-2    Special  conoldefKlona 
educational  InsUtutlona. 

(a)  It  is  DOE  policy  to  compensate 
educational  institutions  consistent  with 
the  level  of  financial  and  management 
risk  they  assume  in  connection  with 
their  woric  for  the  Department. 

(b)  Notwithstanding  paragraph  (a)  of 
this  section  it  may  be,  under  special 
circumstances,  permissible  to  reimbiuse 
or  pay  a  management  allowance  to  any 
educational  institution  provided  such 
allowance  can  be  justified  and  has  the 
approval  of  the  Head  of  the  Contracting 
Activity. 


970.15404-4-3 


(a)  Unless  there  is  reason  to  do 
otherwise,  it  is  the  general  policy  of 
DOE  to  pay  fees  for  a  management  and 
operating  contract  with  a  nonprofit 
organization;  however,  it  is  a  matter  of 
negotiation  whether  a  fee  will  be  paid 
in  a  given  case. 

(b)  In  computing  the  amounts  to  be 
paid,  the  tax  status  of  the  nonprofit 
organization  should  be  considered.  It  is 
difficult  to  establish  the  degree  to  which 
the  fee  contributes  to  an  organization's 
overall  net  profit  since  the  fee 
compensates  for  certain  unallowable 
costs  and  certain  general  and 
administrative  expenses.  It  should  be 
assumed,  however,  there  is  an  element 
of  profit  in  the  fees  paid  under 
management  and  operating  contracts. 

(c)  hi  order  to  assure  consideration  of 
the  tax  benefits  of  nonprofit 


organizations  the  maximum  payable 
fixed  fee  dted  in  the  fee  schedules  of 
this  subpart  should  be  reduced  by  at 
least  25%.  However,  depending  upon 
the  drciunstances  and  with  appropriate 
justification,  fees  may  be  paid  between 
this  reduced  amount  and  the  fee  amount 
established  by  the  fee  schedule. 


970.1  _ 

tedwilQuea  for  detwiniiilng 

(a)  The  intent  of  the  fee  policy  stated 
in  48  CFR  970.15404-4-1  reflects 
recognition  that  a  fee  is  remuneration  to 
contractors  for  the  entrepreneurial 
function  of  organizing  and  managing 
resources,  the  use  of  contractor 
resources  (including  capital  resources), 
and  the  assumption  of  risk  that  all 
incurred  costs  (operating  and  capital) 
may  not  be  reimbursable. 

(b)  Use  of  a  purely  cost-based 
structured  approach  for  determining  fee 
objectives  and  amounts  for  typical  DCK 
management  and  operating  contracts  is 
inappropriate  considering  the  limited 
level  of  contractor  cost,  capital  goods, 
and  operating  capital  outlays  for 
performance  of  such  contracts.  Instead 
of  being  solely  cost-based,  the  desirable 
approach  calls  for  a  structure  that 
allows  judgmental  evaluation  and 
consideration  of  such  significant  factors, 
as  outlined  in  this  paragraph,  and  the 
selection  of  and  assignment  of 
appropriate  fee  values  therefor 

(1)  Management  risk  relating  to 
performance,  induding: 

(i)  The  quality  and  divereity  of 
prindpal  work  tasks  required  to  do  tlie 
job, 

(ii)  The  labor  intensity  of  tlte  job. 

(iii)  The  spedal  control  problems,  and 

(iv)  The  advance  planning,  forecasting 
and  other  such  requirements; 

(2)  The  presence  «-  absence  of 
fiiiandal  risk,  induding  the  type  and 
terms  of  the  contract; 

(3)  The  relative  difficulty  of  woiiu 
including  consideration  of  technical  and 
administrative  knowledge,  skill, 
experience  and  clarity  of  technical 
spedfications; 

(4)  Degree  and  amount  of  contract 
work  required  to  be  performed  by  and 
with  the  contradw's  own  resources, 
induding  the  extent  to  which  the 
contractor  contributes  plant,  equipment, 
computers,  or  woridng  capital  (l^or. 
etc.); 

(5)  Duration  of  project; 

(6)  Size  and  operation  (niunber  of 
locations,  plants,  differing  operations, 
etc.); 

(7)  Influence  of  alternative  investment 
opportunities  available  to  the  contractor 
(i.e.,  the  extent  to  which  undertalung  a 
task  for  the  Government  displaces  a 
contractor's  opportunity  to  mol^e  a  profit 
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with  the  same  staff  and  equipment  in 
some  other  field  of  activity). 

(8)  The  relationship  of  a  proposed  fae 
to  fees  being  paid  for  similar  worii; 

(9)  The  extent  to  which  the  activity 
contemplated  is  fundamentally  a  sendee 
being  furnished  to  the  Government  or  is 
an  activity  in  which  the  contractor  has 
substantial  independent  interest,  a 
factor  especially  pertinent  to  research 
work  which  is  closely  allied  to  a 
contractor's  own  program  and  to 
operations  which  involve  furnishing 
research  facilities  which  would 
otherwise  not  be  available  because  of 
their  large  cost; 

(10)  Benefits  which  may  accrue  to  the 
contractor  from  gaining  experience  and 
knowledge  of  how  to  do  something, 
from  establishing  or  enhancing  a 
reputation,  or  from  being  enabled  to 
hold  or  expand  a  staff  whose  loyalties 
are  primarily  to  the  contractor,  and 


(11)  Other  special  considentians, 
including  support  of  Government 
programs  such  as  thoae  relating  to  small 
and  minority  business  in 
subcontracting,  energy  conservation, 
etc. 

(c)  The  fee  objective  and  amount  for 

a  particular  negotiation  is  established  by 
judgmental  oorwiderations  of  the  fectors 
in  paragraph  (6)  of  this  subsection, 
asaigning  fee  values  as  deemed 
appropriate  for  each  fector,  and  totaling 
the  resulting  amounts. 

(d)  In  recognition  of  the  complexities 
of  this  fee  determination  process,  and  to 
assist  in  promoting  a  reasonable  degree 
of  consistency  and  uniformity  in  its 
application,  the  fee  schedules  in  48  CHI 
970.1515404-4-5  set  forth  the 
maximum  amounts  of  fise  that 
contracting  activities  are  allowed  to 
award  for  a  particular  transaction 
without  obtaining  prior  approval  of  the 

Production  Efrdrts 


Procurement  Executive.  In  addition  the 
fise  amount  established  in  accordance 
with  48  CFR  970.15404-4-4  (a),  (b)  and 
(c)  shall  not  be  exceeded  writhout  prior 
approval  of  the  Procurement  Executive. 
To  facilitate  application  of  the 
schedules  to  a  contract,  the.  payable  fee 
amounts  thereunder  are  related  to  the 
total  expected  fevel  of  oost  expenditures 
under  the  contract  which  is  defined  as 
the  fee  base. 


97ai5404-4-6 

(a)  Fee  schedules  representing  the 
maximum  allowable  fee  to  be  paid 
under  operating  and  management 
contracts  have  been  established  for  the 
following  management  and  operating 
contract  tasks  or  efforts. 

(1)  Production/Manufacturing  and 

(2)  Research  and  Development 

(b)  The  applicable  schedules  and 
maximum  fees  are: 


Fee  twse 
(dotara) 


Fee 
(dolafs) 


Fee 
(peioent) 


Incr. 
(peicenQ 


Up  to  $1  Million  ... 

1.000.000 

3,000.000 

5.000.000 

10.000.000 

15,000.000 

25.000.000 

40.000.000 

60.000.000 

80,000.000 

100.000.000 

150,000,000 „. 

200.000.000 

300.000,000 

400,000.000 

500,000,000 

Over  $500  milion 


70,000 

194.000 

306,000 

529X)00 

723,000 

1,062.000 

1.521,000 

2.064,000 

2,524,000 

2,952,000 

3,613.000 

4,123,000 

4,678.000 

5,162,000 

5,574,000 

5JSTAJ0O0 


7.00 
6.47 
6.10 
5.29 
4.82 
4.2S 
3.80 
3.42 
3.16 
2.95 
2.41 
2.06 
1.56 
1.29 
1.11 


7.00 
6.20 
5.55 
4.48 
3.88 
3.39 
3.06 
2.67 
2.35 
2.14 
1.32 
1.02 
0.56 
0.48 
0.41 


«0.41 


■  0.41%  excess  w«r  $500  miHea 


Research  and  Development  Efforts 


Fee  base 
(ddare) 


(" 


Fee 


Fee 
(percent) 


Incr. 
(percent) 


25,000 

50,000 

100,000 

200,000 .. 

400,000 

600.000 

800,000 

1.000.000..... 

3,000,000 

5.000,000 ..... 
10,000,000 ... 
15,000.000 ... 
25.000.000 ... 
40.000,000 ... 
60.000.000 ... 
80.000A)0 ... 
100.000.000 . 
150.000.000 
200.000.000. 
300,000.000 . 


2.500 

5.000 

10.000 

18.000 

34.000 

49.000 

63.000 

77.000 

205.000 

330.000 

614.000 

875.000 

U18.000 

1.807,000 

2,572.000 

3.170.000 

3.862.000 

4.434,000 

4,906,000 

5.561.000 


10.00 
10.00 
10X» 
9.00 
8.50 
8.17 
7.88 
7.70 
6.83 
6.80 
6.14 
5.83 
5.27 
4.74 
4.29 
3.96 
3.66 
Z96 
2.48 
1.86 


10.00 
10.00 
8.00 
8.00 
7.50 
7.00 
7.00 
6.40 
6.25 
5.68 
5.22 
4.43 
3J6 
3.38 
^99 
2.46 
1J4 
1.04 
0.61 
0.53 
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Research  and  Development  Efforts— Continued 

Fee  base, 
(dollars) 

Fee 
(doNars) 

Fee 
(percent) 

Ina. 
(peroant) 

400  000  000 

6.095.000 
6.556,000 
6,556,000 

1.52 
1.31 

0.46 

500  000  000                                                     « « 

Over  $500  million  - - 

^0.46 

^  0.46%  excess  over  $500  million. 


970.15404-4-6    Feel 

(a)  The  fee  base  is  an  estimate  of 
necessary  allowable  costs  to  which  a  fee 
factor  has  been  applied  to  determine  the 
maximum  fee  allowance.  It  represents 
the  cost  of  the  production  or  R&D  work 
to  be  performed,  exclusive  of  the  cost  of 
source  and  special  nuclear  materials; 
estimated  costs  of  land,  buildings  and 
facilities  whether  to  be  leased, 
purchased  or  constructed:  depreciation 
of  Government  facilities;  and  any 
estimate  of  effort  for  which  a  separate 
fee  is  to  be  negotiated. 

(b)  The  fee  base,  in  addition  to  the 
adjustments  in  paragraph  (a)  of  this 
subsection,  shall  exclude: 

(1)  Any  part  of  the  following.tjrpes  of 
costs  which  are  of  such  magnitude  or 
nature  as  to  distort  the  technical  and 
management  effort  actually  required  of 
the  contractor: 

(i)  Estimated  cost  of  capital 
equipment  (other  than  special 
equipment)  which  the  contractor 
procures  by  subcontract; 

(ii)  Estimated  cost  or  price  of 
subcontracts  and  other  major  contractor 
proouements;  and 

(iii)  Other  similar  costs. 

(2)  Special  equipment  as  defined  in 
48  CFR  970.15404-4-7. 

(3)  Estimated  cost  of  Government- 
furnished  materials,  services  and 
equipment; 

(4)  All  estimates  of  costs  not  directiy 
incurred  by  or  reimbursed  to  the 
operating  contractor; 

(5)  Estimates  of  home  office  or 
corporate  general  and  administrative 
expenses  tiiat  shall  be  reimbursed 
through  the  operating  contract; 

(6)  Estimates  of  any  independent 
research  and  development  cost  or  bid 
and  proposal  expenses  that  may  be 
approved  under  the  operating  contract. 

(c)  In  calculating  the  fee  base  for 
application  of  the  production  schedule, 
the  estimated  cost  of  research  and 
development  work  and  of  process 
development  work  which  goes  beyond 
normal  technical  support  required  to 
ensure  continuity  of  operation  shall  be 
excluded.  The  maximum  fee  for  such 
R&D  and  process  development  work  is 
calculated  separately,  starting  at  the 
becinning  of  the  R&D  schedule. 

(d)  The  schedules  in  this  part  are  not 
intended  to  reflect  compensation  for 


unusual  architect-engineer  or 
construction  services  provided  by  the 
management  and  operating  contractor. 
Such  services  are  normally  covered  by 
special  agreements  based  on  the  policies 
applying  to  architect-engineer  or 
construction  contracts.  Fees  paid  for 
such  services  shall  be  in  addition  to  the 
operating  fees  and  should  be  calculated 
using  the  provisions  of  48  CFR  915.404- 
4  relating  to  architect-engineer  or 
construction  fees. 

(e)  The  fee  schedules  provide  the 
maximimi  fees  payable  within  the 
authority  of  the  Heed  of  the  Contracting 
Activity.  There  may  be  times  however, 
when  the  fee  schedule  does  not  reflect 
an  adequate  compensation  to  the 
contractor  (such  as  the  use  of  its  own 
facilities  and  capital).  Proposals  to 
compensate  a  contractor  in  excess  of  the 
maximum  fee  schedules  shall  be 
submitted  to  the  Procurement 
Executive.  Requests  should  contain 
documentation  and  state  specifically 
why  the  contractor  is  entitled  to 
additional  fees.  (See  also  48  CFR 
970.154O4-4-l(c)). 

970.15404-4-7    Special  aqutpmant 
purdieeee. 

(a)  Special  equipment  is  sometimes 
procured  in  conjunction  with 
management  and  operating  contracts. 
When  a  contractor  procures  special 
equipment,  the  DOE  negotiating  official 
shall  determine  separate  fees  for  the 
equipment  and  use  the  schedule  in  48 
CFR  915.404-*-71-5(h). 

(b)  In  determining  appropriate  fees, 
factors  such  as  complexity  of 
equipment,  ratio  of  procurement 
transactions  to  volume  of  equipment  to 
be  purchased  and  completeness  of 
services  should  be  considered.  Where 
possible,  the  reasonableness  of  the  fiaes 
should  be  checked  by  their  relationship 
to  actual  costs  of  comparable 
procurement  services. 

(c)  The  maximum  allowable  fiee  for 
such  services  shall  not  exceed  the  fee 
schedule  set  forth  in  48  CFR  915.404- 
4-71-5(h)  for  such  services  as 
performed  by  construction  contractors. 
The  fee  is  based  on  the  estimated  price 
of  the  equipment  being  purchased. 

(d)  For  purposes  of  this  part,  special 
equipment  is  equipment  for  which  the 


purchase  price  is  of  such  a  magnitude 
compared  to  the  cost  of  installation  as 
to  distort  the  amount  of  technical 
direction  and  management  effort 
required  of  the  contractor.  Generally, 
special  equipment  is  considered  to  be  a 
capital-asset-type  of  equipment 
(typically  equipment  costing  more  than 
Sl,000  and  having  a  service  life  of  more 
than  two  years)  for  which  the  cost  of 
installation  and  handling  (including 
unloading,  hauling  and  warehousir^  is 
5%,  or  less,  of  the  purchase  price  of  the 
equipment.  However,  the  determination 
of  specific  items  of  equipment  in  this 
category  requires  application  of 
judgment  and  careful  study  of  the 
circumstances  involved  in  each  project 
This  category  of  equipment  would 
generally  include: 

(1)  Major  items  of  prefebricated 
process  or  research  equipment. 

(2)  Major  items  of  preassembled 
equipment  such  as  packaged  boilos, 
generators,  machine  tools,  and  large 
electrical  equipment.  In  some  cases,  it 
would  also  include  special  apparatus  or 
devices  sudi  as  reactor  vessels  and 
reactor  charging  machines. 

97ai6404-4-8 


(a)  When  a  management  and  operating 
contract  is  to  be  awarded  on  an  award- 
fee  basis,  several  special  considerations 
are  appropriate. 

(b)  In  management  and  operating 
contracts,  the  basic  fee  portion  of  the  fee 
negotiation  objective  shall  be 
estabUshed  equal  to  what  would 
otherwise  have  been  the  applicable 
fixed  fee  established  in  accordance  with 
48  CFR  970.15404-4-4.  This  basic  fise 
includes  a  50%  base  fee  and  a  50%  "at 
risk  fee."  No  variations  from  this 
objective  are  authorized  without  the 
prior  approval  of  the  Procurement 
Executive.  The  basic  fiae  shall  be  paid  in 
equal  monthly  installments,  in 
accordance  with  the  clause  at  48  CFR 
970.5204-16,  Payments  and  Advances. 
However,  in  the  event  the  contractor's 
performance  is  judged  by  the  Fee 
Determination  Official  to  fall  into  the 
performance  categories  of  Marginal  or 
Unsatisfactory,  as  those  terms  are 
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defined  in  subparagraph  (c)  of  this 
section,  the  contractor  shall  be  required 
to  refund  to  the  Government  up  to  50% 
of  the  basic  fee  paid  for  that  evaluatioo 
period  at  a  rate  of  5%  for  each 
performance  point  below  76,  as  shown 
in  the  table  in  paragraph  (c)  of  this 
section. 

(c)  The  award  fee  i>ottion  of  the  fee 
objective  for  a  management  and 
operating  contract  shall  be  established 
for  each  contract  using  the  formula 
Basic  Fee  Amount  X  (multiplied  by  the) 
Applicable  Award  Fee  Factor.  The 
applicable  award  fee  fector  shall  be 
established  according  to  the  following 
category  placements:  Defense  Facility'A; 
Defnise  Facility'B;  Enrichment  Plant; 
Miscellaneous.  Individual  IX)E  facilities 
which  are  operated  under  award  fee 
arrangements  will  be  assigned  to  each 
category  by  the  Procurement  Executive, 
whose  designee  shall  distribute  a  list  of 
such  assignments  to  all  Heads  of  the 
Contracting  Activities  (HCAs).  In 
assigning  facilities  to  categories,  the 
Procurement  Executive  will  consider 
the  factore  listed  in  this  paragraph 
below,  to  determine  the  risks'technical. 
management,  and  financial 'which  the 
contractor  will  assume  in  fulfilling  the 
contract  requirements.  Contracts  which 


involve  higher  levels  of  risks  shall  be 
placed  in  higher  categories  and  be 
eligible  fw  higher  »vnxd  fees.  The 
Procurement  Executive,  or  designee, 
shall  review  the  categ<vy  assignments 
cm  a  regular  basis  or  upon  request  by  the 
HCA  for  a  particular  contract. 
Reassignments  may  be  made  based  upon 
a  change  in  contract  requirements  or 
chanffles  in  any  of  the  following  facton: 

(1)  Placement  of  the  facility  on  the 
EPA's  National  Priority  Ust  (NPL). 
Facilities  which  are  listed  on  the  NPL 
shall  be  considered  to  involve  higher 
risks. 

(2)  Nature  of  the  contractor's  woiic  at 
the  facility.  Contracts  involving  the 
management  of  facilities  listed  on  the 
NPL  or  requiring  the  environmental 
restoration  of  NPL  sites,  shall  be 
considered  to  involve  higher  risks, 
whereas  contracts  involving  unrelated 
work  may  be  considered  of  lesser  risk, 
regardless  of  NPL  designations. 

(3)  Size  of  the  facility  in  relationship 
to  the  areas  of  risk.  Management  of  a 
large  facility  with  a  minor  site 
designated  on  the  NPL  would  be 
considered  a  lesser  risk  than 
management  of  a  small  facility  which 
includes  several  major  sites  listed  on  the 
NPL. 


(4)  Quantity,  complexity  and  type  of 
Government  property  for  which  the 
contractor  is  responsible.  Contracts 
requiring  control  ovw  large  quantities  of 
sensitive  Government  property  shall  be 
considered  of  higher  risk  than  those 
involving  relatively  small  quantities. 

(5)  Exposure  to  Third-Party  Liability. 
Contract  activities  which  expose  the 
contractor  to  the  risk  of  third-party 
liability  will  be  considered,  and  such 
risk  assessed  accordingly. 

(6)  The  extent  to  whifJi  the  work  at. 
the  facility  presents  health  and  safety 
risks  to  the  worken  at  the  facility  and 
the  public. 

(7)  In  considering  these  factore.  any 
risks  which  are  indemnified  by  the 
Government  (for  example,  by  the  Price- 
Andwson  Act)  will  not  be  considered  as 
risk  to  the  contractor.  Where  a  single 
contract  involves  mxiltiple  facilities 
falling  into  different  categories,  the 
basic  fee  amount  shall  be  divided  into 
amounts  applic^le  to  the  operation  of 
each  facility  before  applying  the  award 
fee  pool  factor.  The  following  potential 
award  fees  shall  apply  in  eadi  category 
(percent  is  stated  as  a  percentage  of  the 
otherwise  applicable  maximum  fixed 
fee  amount)  which  is  now  the  basic  fee: 


Category 


Basic  tee 
(percent) 


Potonlial 
award  tee 

(percent) 


Potortial 
maximum 

total 
(percent) 


Detense  FadNty-A 
Detense  FadMy-B 
Ennctwnent  Planl  .. 
IMisceianeous 


100 
100 

ira 

100 


200 
ISO 
ISO 
100 


300 

2S0 
2S0 
200 


(d)  All  management  and  operating 
contracts  awarded  on  an  award  fee  basis 
shall  incorporate  the  following 
performance  grading  and  fee  convereion 
system  into  the  contract,  by  including 
the  system  in  the  Performance 
Evaluation  Plan  required  by  the  contract 
clause  at  48  CFR  970.5204-54.  The 
performance  grading  and  fee  convenion 
system  consists  of  a  set  of  adjectival 
^ades  defined  in  a  narrative  form,  in 
terms  of  performance  points,  and  the 
percentage  of  available  award  fee  earned 
as  follows: 


Fee  Conversion  Table 

[The  cortractor's  performance  shall  be  evalu- 
atod  by  the  Fee  Oelenirinallori  Oflicial  at  the 
end  of  each  evahiaiion  period,  and  graded 
Wi   aocoroanoe   wnn   me   lOKMnng 


Fee  Conversion  Table— Continued 

[The  cooif  actor's  performance  shall  be  evalu- 
ated by  the  Fee  Determination  Official  at  ttw 
end  of  each  evaluation  period,  and  graded 
in  aooordanoe  vnth  the  followirw  scato 
below] 


Performarx»  score 


OutstarKlIng 
Any  score  in  tie  Oulstendbig  cat- 
egory wM  earn  100%  of  the 


96anditove 


06 
94 
93 
92 
91 
90 
89 
89 
87 
86 


tory 


06  ........... 

84 

83 

100.0    82 

81 

94.0    80 

88.0    79 

82.0    78 

75.0    77 

68.0    78 

60.0 

51.0    (Percent  of  Basic  FaaReHmdad) 

434>    75 

36.0    74 

30.0    73 


254) 

20.0 

15.0 

10.0 

SlO 

0.0 

0.0 

0.0 

0.0 


5.0 
10.0 
15.0 
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Fee  Conversion  Table— (Continued      Fee  Conversion  Table— Continued 


[The  contractor's  performance  shall  t>e  evalu- 
ated by  the  Fee  Determination  Official  at  the 
end  of  each  evaluation  period,  and  graded 
in  accordance  with  the  following  scale 
below] 


Periomiance  score 


[The  contractor's  performance  shall  be  evalu- 
ated by  the  Fee  Determination  Official  at  ttie 
end  of  each  evaluation  period,  and  graded 
in  accordaiKe  with  the  following  scale 
below] 


72 
71 
70 
69 
68 
67 
66 


Percent 
of  award 

fee 
earned 


20.0 
25.0 
30.0 
36.0 
40.0 
45.0 
50.0 


Performance  score 

Percent 
of  award 

fee 
earned 

Unaatisfactory 

Below  65 ...^ 

50.0 

Performance  scores  should  be  rounded  to 
the  nearest  tenth  of  a  point  and  the  percent  of 
award  fee  determined  accordingly  (e.g.,  a 
score  of  88.4  equals  46.2%  of  award  fee 
earned). 


Narrative  Description  of  Performance  Adjectives 


Ac^ective 

Outstanding 

Good 

Satisfactory 

Marginal 

Unsatistactory 


Definition  (performance  description) 


Performance  substantially  exceeds  expected  levels  of  perlomiance.  Several  significant  or  notabte  achieve- 
ments exist.  No  notable  deficiencies  in  performance. 

Performance  exceeds  expected  levels  and  some  notable  achievements  exist.  AlttKXjgh  some  notable  defi- 
ciencies may  exist,  no  significant  deficiencies  exist. 

Performance  meets  expected  levels.  Minimum  standards  are  exceeded  and  "good  practices''  are  evident 
in  contract  operations.  Notabte  achievements  or  notabte  deficiencies  may  or  may  not  exist. 

Performance  is  less  tt»n  expected.  No  notabte  achievements  exist;  however,  some  notabte  defictencies 
exist,  or  any  notabte  achievements  which  exist  are  more  than  offset  by  significant  or  notabte  defi- 
ciencies. 

Pertormance  Is  below  minimum  acceptable  levels.  Significant  deficiencies  causing  severe  impacts  on  m»- 
sion  capabilities  exist.  Performance  at  this  level  in  any  area  mentioned  in  ttie  Performance  Evaluation 
Plan  may  result  in  a  decision  by  the  Fee  Determination  Official  to  withhold  all  award  fees  tor  the  period. 


Significant  This  term  indicates  a  major  event  or  sustained  tevel  of  performance  which,  due  to  its  importance,  has  a  siAstantial  positive  or  neg- 
ative impact  on  the  contractor's  ability  to  carry  out  its  mission  ^^       . ,  ... *,„  .  -^.,„m^^-  -.-«♦  k.-  n^w..**.^ 

Notabte:  This  term  indicates  an  event  or  sustained  tevel  of  performance  which  is  of  lesser  importance  than  a  significant  event.  t>ut  noneme- 
less  deserves  positive  or  negative  recognition. 


(e)  Prior  approval  of  the  Procurement 
Executive  is  required  for  total  fee  (basic 
plus  award  fee  pool)  exceeding  the 
guidelines  in  paragraph  (c)  of  this 
section.  Additionally,  in  the  event  use 
of  the  award  fee  guidelines  in  paragraph 
(c)  of  this  section  result  in  total  fees 
which  exceed  or  are  expected  to  exceed 
the  statutory  limitations  imposed  by  10 
U.S.C.  2306(d)  and  41  U.S.C.  254(b). 
prior  approval  of  the  Procurement 
Executive  shall  be  obtained. 

(f)  When  a  management  and  operating 
contract  is  to  be  awarded  on  an  award- 
fee  basis,  the  contract  shall  include  the 
clause  at  48  CFR  970.5204-54. 

(g)  Fee  Determination  Officials  must 
be  careful  to  ensure  that  all  important 
areas  of  contract  performance  are 
mentioned  in  the  Performance 
Evaluation  Plan,  even  if  such  areas  are 
not  assigned  specific  weights  or 
percentages  of  award  fee. 

970.15406    Price  negottetion. 

(a)  Management  and  operating 
contract  prices  (fee)  and  EKDE 
obligations  to  support  contract 
performance  shall  be  governed  by: 


(1)  The  level  of  activity  authorized 
and  the  amount  of  funds  appropriated 
for  DOE  approved  programs  by  specific 
program  legislation; 

(2)  Congressional  budget  and 
reporting  limitations; 

(3)  The  amount  of  funds  apportioned 
to  DOE; 

(4)  The  amount  of  obligational 
authority  allotted  to  program  officials 
and  Approved  Funding  Program 
limitations;  and 

(5)  The  amount  of  funds  actually 
available  to  the  DOE  operating  activity 
as  determined  in  accordance  with 
applicable  financial  regulations  and 
directives. 

(b)  Funds  shall  be  obligated  and  made 
available  by  contract  provision  or 
modification  after  the  funds  become 
available  for  obligation  for  payment  to 
support  performance  of  DOE  approved 
projects,  tasks,  work  authorizations,  or 
services. 

(c)  Management  and  operating 
contracts  shall  contain  appropriate 
provisions  to  limit  contractor 
expenditures  to  the  overall  amount  of 
funds  available  and  obligated.  The 


clause  at  970.5204-15  shall  be  used  for 
this  purpose. 

970.15406-2   Co«l  Of  pricing  data 

(a)  The  certification  requirements  of 
FAR  15.405-2  are  not  applied  to  DOE 
cost-reimbursement  management  and 
operating  contracts. 

(b)  The  contracting  officer  shall 
ensure  that  management  and  operating 
contractors  and  their  subcontractors 
obtain  cost  or  pricing  data  prior  to  the 
award  of  a  negotiated  subcontract  or 
modification  of  a  subcontract  in 
accordance  with  48  CFR  15.406-2.  and 
incorporate  appropriate  contract 
provisions  similar  to  those  set  forth  at 
48  CFR  52.215-10  and  48  CFR  52.215- 
1 1  that  provide  for  the  reduction  of  a 
negotiated  subcontract  price  by  any 
significant  amount  that  the  subcontract 
price  was  increased  because  of  the 
submission  of  defective  cost  or  pricing 
data  by  a  subcontractor  at  any  tier. 

(c)  The  clauses  at  48  CFR  52.215-12 
and  48  CFR  52.215-13  shall  be  included 
in  management  and  operating  contracts. 
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t7ai9407-2    Mato-or^uy  plwM. 

•7ai5407-2-1    PoNcy. 

(a)  Contracting  officers  shall  require 
management  and  operating  contractors 
to  develop  and  implement  make-or-buy 
plans  that  establish  a  preference  for 

i>roviding  supplies  or  services 
including  construction  and 
construction  management)  on  a  least- 
cost  basis,  subject  to  program  specific 
make-or-buy  criteria.  The  emphasis  of 
this  make-or-buy  structure  is  to 
eliminate  bias  for  in-house  performance 
where  an  activity  may  be  performed  at 
less  cost  or  otherwise  more  efficiently 
through  subcontracting. 

(b)  A  work  activity,  supply  or  service 
is  provided  at  "least  cost"  when,  after 
consideration  of  a  variety  of  appropriate 
programmatic,  business,  and  financial 
factors,  it  is  concluded  that  performance 
by  either  "in-house"  resources  or  by 
contracting  out  is  likely  to  provide  the 
property  or  service  at  the  lowest  overall 
cost.  Programmatic  factors  include,  but 
are  not  limited  to,  program  specific 
make-or-buy  criteria  established  by  the 
Department  of  Energy,  the  impact  of  a 
"make"  or  a  "buy"  decision  on  mission 
accomplishment,  and  anticipated 
changes  to  the  mission  of  the  facility  or 
site.  Business  factors  pertain  to  such 
elements  as  market  conditions,  past 
experience  in  obtaining  similar  supplies 
or  services,  and  overall  operational 
efficiencies  that  might  be  available 
through  either  in-house  performance  or 
contracting  out.  Among  the  financial 
factors  that  may  be  considered  to 
determine  a  least-cost  alternative  in  a 
make-or-buy  analysis  are  both  recurring 
and  one-time  costs  attributable  to  ettfaeri 
retaining  or  contracting  out  a  particular 
item,  financial  risk,  and  the  anticipated 
contract  price. 

(c)  In  developing  and  implementing 
its  make-or-buy  plan,  a  contractor  shall 
be  required  to  assess  subcontracting 
opportunities  and  implement 
subcontracting  decisions  in  accordance 
with  the  following: 

(1)  The  contractor  shall  conduct 
internal  productivity  improvement  and 
cost-reduction  programs  so  that  in- 
house  performance  options  can  be  made 
more  efficient  and  cost-effective. 

(2)  The  contractor  shall  consider 
subcontracting  opportunities  with  the 
maximum  practicable  regard  for  open 
communications  with  potentially 
affected  employees  and  their 
representatives.  Similarly,  a  contractor 
will  commimicate  its  plans,  activities, 
cost-benefit  analyses,  and  decisions 
with  those  stakeholders  likely  to  be 
affected  by  such  decisions,  including 
representatives  of  the  community  and 
local  businesses. 


97ai  9407-2-2    nequfcementa. 

(a)  Development  of  program-specific 
make-or-buy  criteria.  DOE  program 
offices  responsible  for  the  woric 
conducted  at  the  fiadlity  or  site  shall 
develop  program  specinc  make-or-buy 
criteria.  Prooam  specific  make-or-buy 
criteria  are  mose  factors  that  reflect 
specific  mission  or  program  objectives 
(including  operational  efficiency, 
contractor  diversity,  environment,  safety 
and  health,  vtotk  force  displacement 
and  restructuring,  and  collective 
bargaining  agreements)  and  that,  upon 
their  application  to  a  specific  work 
effort,  would  override  a  decision  based 
on  a  purely  economic  rationale.  These 
criteria  are  to  be  used  to  assess  each 
work  effort  identified  in  a  facility's  or 
site's  make-or-buy  plan  to  determine  the 
appropriateness  of  a  contractor's  make- 
or-buy  decisions.  Program  specific 
make-or-buy  criteria  shall  be  provided 
to  the  contractor  for  use  in  developing 

a  make-or-buy  plan  for  the  facility,  site, 
or  specific  program,  as  appropriate. 

(b)  MoJce-or-ouy  plan  property  and 
services.  Supplies  or  services  estimated 
to  cost  less  than  one  (1)  percent  of  the 
estimated  total  operating  cost  for  a  year 
or  SI  million  for  the  same  year, 
whichever  is  less,  need  not  be  included 
in  the  contractor's  make-or-buy  plan. 
However,  adjustments  may  be  made  to 
these  thresholds  where  programmatic  or 
cost  considerations  would  indicate  that 
a  particular  supply  or  service  should  be 
included  in  the  make-or-buy  plan. 

(c)  Competitive  solicitation 
requirements.  (1)  To  the  extent 
practicable,  a  competitive  solicitation 
for  the  management  and  operation  of  a 
Department  of  Energy  facility  or  site 
should: 

(i)  Identify  those  programs,  projects, 
work  areas,  functions  or  services  that 
the  Department  intends  for  the 
successful  offeror  to  include  in  any 
make-or-buy  plan;  and 

(ii)  Require  the  submission  of  a 
preliminary  make-or-buy  plan  for  the 
period  of  performance  of  the  contract 
from  each  offeror  as  part  of  its  proposal 
submitted  in  response  to  the 
competitive  solicitation. 

(2J  U  the  requirement  for  each  offeror 
to  submit  a  preliminary  make-or-buy 
plan  as  part  of  its  proposal  is 
impractical  or  otherwise  incompatible 
with  the  acquisition  strategy, 
consideration  should  be  given  to 
structuring  the  evaluation  criteria  for 
the  competitive  solicitation  in  such  a 
manner  as  to  permit  the  evaluation  of  an 
offeror's  approach  to  conducting  its 
make-or-buy  program  within  the  context 
of  the  contractual  requirements. 

(3)  The  successful  offieror's 
preliminary  make-or-buy  plan  shall  be 


submitted  for  final  approval  within  180 
days  after  contract  award,  consistent 
with  the  requiremmts  of  48  CFR 
g70.5204-76(c),  Make-or-buy  Plan. 

(d)  Evaliution  of  the  contractor's 
make-or-buy  plan.  In  evaluating  the 
contractor's  make-or-buy  plan,  the 
contracting  officer  shall  consider  the 
following  factors: 

(1)  The  program  specific  make-Kir-buy 
criteria  (such  as  operational  efficiency, 
contractor  diversity,  environment,  safety 
and  health,  work  force  displacement 
and  restructuring,  and  collective 
bargaining  agreements)  with  particidar 
attention  to  the  effect  of  a  "buy" 
decision  on  the  contractor's  ability  to 
maintain  core  competencies  needed  to 
accomplish  mission-related  program 
and  projects: 

(2)  The  impact  of  a  "make"  or  "buy" 
decision  on  contract  cost,  schediUe,  and 
performance  and  financial  risk; 

(3)  The  potential  impact  of  a  "make" 
or  "buy"  decision  on  known  futvure 
mission  or  program  activities  at  the 
facility  or  site: 

(4)  Past  experience  at  the  facility  or 
site  regarding  "make-or-buy"  decisions 
for  the  same,  or  similar,  supplies  or 
services: 

(5)  Consistency  with  the  contractor's 
approved  subcontracting  plan,  as 
required  by  the  clause  entitled  "Small. 
Small  Disadvantaged  and  Women- 
Owned  Small  Business  Subcontracting 
Plan  "  (FAR  52.219-9).  of  the  contract 
and  implementation  of  Section  3021  of 
the  Energy  Policy  Act  of  1992. 

(6)  Lo^l  market  conditions,  including 
contractor  work  force  displacement  and 
the  availability  of  firms  that  can  meet 
the  work  requirements  with  regard  to 
quality,  quantity,  cost,  and  timeliness; 

(7)  Where  the  construction  of  new  or 
additional  facilities  is  required,  that  the 
cost  of  such  facilities  is  in  the 
Government's  best  interest  when 
compared  to  subcontracting  or 
privatization  alternatives;  and 

(8)  Whether  all  relevant  requirements 
and  costs  of  performing  the  work  by  the 
contractor  and  through  subcontracting 
are  considered  and  any  different 
requirements  for  the  same  work  are 
reconciled. 

(e)  Approval.  The  contracting  officer 
shall  approve  all  plans  and  revisions 
thereto.  Once  approved,  a  make-or-buy 
plan  shall  remain  effective  for  the  term 
of  the  contract  (up  to  a  period  of  five 
years),  unless  circumstances  warrant  a 
change. 

(0  Administration.  The  contractor's 
performance  against  the  approved  make- 
or-buy  plan  shall  be  monitored  to 
ensure  that: 

(1)  The  contractor  is  complying  with 
the  plan; 
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(2)  Items  identified  for  deferral 
decisions  are  addressed  in  a  timely 
manner;  and 

(3)  The  contractor  periodically 
updates  the  make-or-buy  plan  based  on 
changed  circimistances  or  significant 
new  work. 


•70.15407-2-3   Contract  ( 

The  contracting  officer  shall  insert  the 
clause  at  48  CFR  (DEAR)  970.5204-76. 
Make-or-Buy  Plan,  in  management  and 
operating  contracts. 

0703102    AppNcalton  of  cost  principles 
(Ainended) 

10.  Subsection  970.3102-1  is 
amended  at  paragraph  (c)  by:  revising 
"970.1509-1"  to  read  "970.15404-4-1"; 
revising  "970.1509-4"  to  read 
"970.15404-4-4";  and  revising 
"970.1509-5"  to  read  "970.15404-4-5". 

11.  Subsection  970.3102-15  is 
amended  at  paragraphs  (b)(1)  and  (b)(2) 
by  revising  "FAR  15.8"  to  read  "48  CFR 
(FAR)  Subpart  15.4". 

12.  Section  970.5202  is  revised  to  read 
as  follows: 

970.5202    Deviations. 

Deviations  from  FAR  and  DEAR 
contract  clauses  and  soUcitation 
provisions  shall  be  made  only  in 
accordance  with  the  deviation 
procedures  of  48  CFR  (FAR)  Subpart  1.4 
and  written  internal  Departmental 
procedtires. 

970.5204    [Amended]. 

13.  Subsection  970.5204-9  is 
amended  in  the  NOTE  following 
paragraph  (a)  by  revising  "52.215-22"  to 
read  "52.215-11". 

14.  Subsection  970.5204-15  is 
amended  in  the  prescriptive  text  by 
revising  "970.1508(c)"  to  read 
"970.15405(c)". 

15.  Subsection  970.5204-22  in  the 
clause,  paragraph  (f)(1),  is  amended  by 
revising  the  dollar  amount  "$25,000"  to- 
read  "$100,000".  revising  (f)(2), 
redesignating  (f)(3)  as  (f)(4),  and  adding 
new  (0(3)  to  read  as  follows: 

9705204-22    Contrsclor  purchasing 
system. 


Contrador  Purcfaasing  Syttem  (Od  ISSS) 

•         •         •         •         • 

(2)  For  fixed-price,  unit-priced  and  cost 
reimbursement  construction  subcontracts  in 
excess  of  $100,000  a  payment  bond  shall  be 
obtained  on  Standard  Fonn  2SA  modified  to 
name  the  contractor  as  well  as  the  United 
SUtes  of  America  as  obligees.  The  penal 


amounts  shall  be  determined  in  accordance 
with  48  CFR  (FAR)  28.102-2(b). 

(3)  For  fixed-price,  unit-priced  and  coct- 
reimbursement  construction  subcontracts, 
greater  than  $25,000,  but  not  greater  than 
$100,000,  the  contractor  shall  select  two  or 
more  of  the  payment  protections  at  48  CFR 
(FAR)  28.102-l(b),  giving  particular 
consideration  to  the  inclusion  of  an 
irrevocable  letter  of  credit  as  one  of  the 
selected  alternatives. 
•         *         *         •         • 

16.  Subsection  970.5204-44  in  the 
clause,  is  amended  in  paragraph  (b)(5) 
by  replacing  "970.1508-1"  with 
"970.15406-2";  replacing  "52.215-22" 
with  "52.215-10";  and  replacing 
"52.215-23"  with  "52.215-11". 

17.  Subsection  970.5204-54  is  revised 
in  the  prescriptive  text  by  replacing 
"970.1509-8(d)"  with  "970.15404-4- 
8(d)". 

18.  Subsection  970.5204-76  is  revised 
in  the  prescriptive  text  by  replacing 
"970.1507-3"  with  "970.15407-2-3". 

(FR  Doc  98-28239  Filed  10-22-98;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

Natlonai  Oceanic  and  Atmospheric 
Administration 

50CFRPart648 

[Dodcet  No.  971015246-7293-02;  I.D. 
10199eMl 

Fisheries  of  the  Northeastern  United 
States;  Summer  Flounder  Fisheries; 
Readjustment  to  the  1998  Commercial 
State  Quota  for  North  Carolina 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA). 

Commerce. 

ACTION:  Commercial  quota  adjustment. 

SUMMARY:  NMFS  announces  an 
adjustment  to  the  1998  summer 
flounder  commercial  quota  for  North 
Carolina.  The  North  Carolina 
adjustment  complies  with  a  court  order 
setting  aside  the  1997  overage,  which 
had  been  deducted  frt>m  the  1998  quota 
earlier  this  year.  The  public  is  advised 
that  the  quota  adjustment  has  been 
made  and  is  informed  of  the  revised 
quota. 

DATES:  Effective  October  20, 1998. 
through  December  31, 1998. 
FOR  FURTHER  MFORMATKM  CONTACT: 
Myles  Raizin.  Fisheries  Management 
Specialist,  978-281-9326. 


SUPPLBiSrrARY  mformation: 
Regulations  implementing  siunmer 
floimder  management  measures  are 
found  at  50  CFR  part  648,  subparts  A 
and  G.  The  regulations  require  annual 
specification  of  a  commercial  quota  that 
is  apportioned  among  the  Atlantic 
coastal  states  from  North  Carolina 
through  Maine.  The  process  to  set  the 
annual  commercial  quota  and  the 
percent  allocated  to  each  state  is 
described  in  §648.100.  Section 
648.100(d)(2)  provides  that  all  landings 
for  sale  in  a  state  shall  be  applied 
against  that  state's  annual  commercial 
quota.  Any  landings  in  excess  of  the 
state's  quota  must  be  deducted  from  that 
state's  annual  quota  for  the  following 
year. 

The  final  specifications  for  the  1998 
summer  flounder  fishery  (62  FR  66304, 
December  18, 1997),  adopted  to  ensure 
achievement  of  a  fishing  mortality  rate 
(F)  of  0.24  for  1998,  set  a  total 
commercial  quota  equal  to  11,105.636  lb 
(5.0  million  kg).  In  the  preamble  to  the 
rule  implementing  these  specifications, 
NMFS  noted  that  associated 
adjustments  to  states'  1998  quotas 
would  be  required  as  a  result  of  any 
landings  in  excess  of  the  1997  quota. 
Two  adjustments  were  made  to  the  1998 
state  commercial  quotas,  effective 
January  16, 1998  (63  FR  3478,  January 
23, 1998)  and  April  23, 1998  (63  FR 
23227,  April  28. 1998)  to  reflect  updated 
1997  landings.  This  resulted  in  an 
overage  of  399.740  lb  (181,319  kg)  for 
North  Carolina  for  1998. 

The  adjustment  in  this  notification  to 
the  North  Carolina  quota  is  required  by 
a  court  order.  In  response  to  a  lawsuit 
filed  by  the  North  Carolina  Fineries 
Association,  Inc.,  Georges  Seafood,  Inc.. 
and  the  State  of  North  Carolina,  the 
United  States  District  Court  for  the 
Eastern  District  of  Virginia,  Norfolk 
Division,  on  September  28, 1998, 
ordered  that  the  1997  overage  for  the 
North  Carolina  simimer  floimder  fishery 
be  set  aside.  Therefore,  this  adjustment 
subtracts  399.740  lb  (181,319  kg)  from 
North  Carolina's  1997  overage  and  adds 
this  amount  to  the  1998  Noi^  Carolina 
quota  for  siunmer  flounder,  revising  it 
from  2,649.849  lb  (1.201.951  kg)  to 
3.049,589  lb  (1,383,270  kg)  and  total  — 
coastwide  readjusted  quota  for  summer 
flounder  are  revised  from  10.558,994  lb 
(4.789.479  kg)  to  10.958.734  lb 
(4.972.102  kg).  Table  1.  displays  the 
cunent  1998  quotas  resulting  frtMn  this 
readjustment  to  the  North  Carolina 
quota. 
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Table  1.— Summer  Flounder  Final  Readjusted  1998  Quotas 

state 

Unad^JSted  1998 
quota* 

Adjusted  1998 
quoU> 

Final  read|usted 
1998  quota 

t> 

(K0)» 

to 

(Kg) 

to 

(Kg) 

ME... ~ 

NH 

5,284 

51 

757.841 

1.742.583 
250.791 
849,680 

1,858.363 
*  (3,686) 
226,570 

2.368.569 

3.049.589 

2397 

23 

343,751 

790,422 

113.757 

386.408 

842.939 

(1.871) 

102.770 

1.074.365 

1.383.270 

4.791 

51 

721.889 

1.742.583 
250.791 
788.282 

1368,363 
(14,534) 
199.876 

2.357.377 

2.649,849 

2.173 

23 

327.448 

/90.422 

113.757 

357.569 

842.939 

(6,593) 

90,662 

1,069,288 

1,201.961 

4.791 

51 

721.899 

1.742383 
250.457 
788.282 

1.868,363 
(14,534) 
199376 

2,367,377 

3,049,589 

2.173 
23 

MA 

327,448 

Rl 

790,422 

GT 

NY  

NJ  ..^ 

113.605 
357.569 
842.940 

DE 

vA  '"ZZZZ""ZZIZ!ZZZZZZ 

NC _ 

(6.593) 

90.662 

1,069.288 

1,383,270 

Toirt 

11.106.636 

5.037.432 

10358.994 

4,789.479 

10.958,734 

4,972,102 

*  As  puMshad  on  December  18,  1997  (62  FR  6304). 

>As  published  on  AprH  28,  1996  (63  FR  23227). 

'Kilograms  are  as  converted  from  pounds,  and  may  not  necessarity  add  due  to  roundkig. 

^Parentheses  indicale  a  negative  number. 


Classificatiaa 

This  action  is  required  by  50  CFR  part 
648  and  is  exempt  from  review  under 
E.0. 12866. 

Aollnrity:  16  U.S.C  1801  et  seq. 

Dated:  October  20, 1998. 
AMoraw  A«  KeeeMDOT^ 
Deputy  Assistant  Administrator  for  Fisheries, 
National  Marine  Fisheries  Service. 
|FR  Doc  98-28492  Filed  1O-20-96:  3:50  pml 
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Proposed  Rules 


Federal  I 

Vol.  63,  No.  205 
Friday,  October  23,  1998 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  mies  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  mridng  prior  to  the  adoption  of  the  final 


DEPARTMENT  OF  JUSTICE 
immigraftlon  and  NaturaNzslion  Swvioe 
8  CFR  Parts  103  and  273 
PNSNa  1808-84 
RIN111S-AE98 

Suapanaion  Of  PrIvUaga  To  TranafMrt 


r:  Immigration  and  Naturalization 
Service.  Justice. 
ACnOM:  Proposed  rule. 

summary:  This  ritle  proposes  to  emend 
the  hnmigration  and  Naturalization 
Service  (Service  or  INS)  regulations  by 
allowing  the  S«vice  to  suspend  a 
commercial  airline's  privilege  to 
transport  aliens  to  the  United  States  if 
the  airline  brings  in  passengers  with 
fraudulent  documents  contrary  to 
regulation  and  at  a  significantly  higher 
rate  than  the  industry  standard.  TUs 
rule  is  necessary  to  ensure  that  airlines 
prevent  the  boarding  and  transport  of 
aliens  who  use  fraudulent  documents  in 
an  attempt  to  gain  entry  to  the  United 
States. 

Initially,  an  ofCsnding  carriw  will  be 
fined  under  section  273  of  the 
Immigration  and  Nationality  Act  (Act) 
for  transporting  aliens  widi  fraudulmt 
docummts  at  a  rate  significantly  above 
the  industry  standard.  If  the  carrier's 
performance  does  not  improve  after  the 
imposition  of  fines,  the  Immigration  and 
Naturalization  Service  will  issue  a 
warning  letter  stating  that  the  Service 
may  cancel  the  carrier's  omtracts.  If  the 
carrier  continues  to  transport  aliens 
with  fraudulent  documents,  the  Service 
will  issue  a  notice  of  intent  to  suspend 
the  carrier's  privilege  to  transport  aliens 
to  the  United  States.  If  the  canier  still 
transports  aliens  with  fraudulent 
documents,  the  Service  will  suspend  the 
carrier's  privilege  to  transport  aliens. 
DATES:  Written  comments  must  be 
submitted  on  or  before  December  22. 
1998. 

ADDRESSES:  Pleese  submit  writtoi 
pnptmtmt»,  in  triplicate,  to  the  Director, 


Policy  Directives  and  Instructions 
Branch,  Immigration  and  Naturalization 
Service,  attention:  Public  Comment 
aerk,  425 1  Street.  NW.  Room  5307. 
Wadiington.  DC  20536.  To  ensure 
proper  handling,  please  reference  INS 
No.  1809-96  on  your  correspondence. 
Comments  are  available  for  public 
inspection  at  the  above  address  by 
calling  (202)  514-3048  to  arrange  for  an 
appointment 

FOR  FURTHER  MFORMATKM  CONTACT:  Una 
Brian.  Director.  National  Fines  Office. 
Inspections  Division,  Immigration  and 
Naturalization  Service,  1400  Wilson 
Blvd.,  Suite  210.  Axlingten.  VA  22209. 
telephone  (202)  305-7018. 
SUPPI^MENTARY  MTORMATKM:  Section 
124(b)(1)  of  the  niegal  Immigrrtion 
Reform  and  ImmigFant  RespcMisibility 
Act  of  1996{IIRIRA),  Pub.  L.  104-208. 
110  Stat  3009,  amended  section  212(f) 
of  the  Immigrant  and  Nationality  Act 
(the  Act)  by  authorizing  the  Attorney 
General  to  su^>end  a  commercial 
airline's  i»ivilege  to  transport  aliens  to 
the  United  States  if  the  airline  brings  in 
passengere  with  fraudulent  documents. 
The  Attorney  General  has.  delegated  to 
the  Commissiraier  of  the  INS  her 
authority  to  issue  regulations.  This  rule 
proposes  to  add  a  new  §  273.7  to  define 
the  steps  the  Service  will  take  to 
suspend  a  commercial  airline's 
privilege,  if  necessary.  This  is  supported 
by  Articles  4  and  5  of  the  U.S. 
Government  Model  Open  Skies 
Agreement  It  also  amends 
§  103.1(f)(3)(iii)  by  adding  an  appeel  to 
the  Admin^trative  Appmls  Office 
(AAO)  of  a  decision  by  the  Executive 
Associate  Commissioner  for  Field 
Operations  to  suspend  an  airline's 
privilege  of  transporting  scone  or  all 
aliens  to  the  United  States. 

Section  212(f)  of  the  Act  allows  the 
president  to  suspend  the  admission  of 
any  class  of  aliens  if  their  entry  would 
be  detrimental  to  the  interests  of  the 
United  States.  In  IIRIRA,  Congress 
provided  that  "Whenever  the  Attorney 
General  finds  that  a  commercial  airline 
has  failed  to  comply  with  regulations  of 
the  Attorney  General  relating  to 
requirementa  of  airiines  for  the 
detection  of  fraudulent  documents  used 
by  passengere  traveling  to  the  United 
States  (including  the  training  of 
personnel  in  sudi  detection),  the 
Attorney  General  may  suspend  the  entry 
of  some  at  all  aliens  transported  to  the 
United  States  by  such  airiine." 


It  should  be  noted  that  the  Service  has 
other  means  available  to  encourage 
airlines  to  comply  with  the  Act  by 
preventing  the  transport  of  improperiy 
documented  aliens  to  the  United  States. 
Specifically,  a  carrier  is  subiect  to 
monetary  penalties  imder  section  273  of 
the  Act  for  transporting  to  the  United 
States  an  alien  %tdiich  is  not  in 
possession  of  a  valid  passport  or  visa,  as 
required.  It  has  long  been  the  Service's 
policy  not  to  impose  a  fine  against  a 
carrier  that  transpmto  aliens  with 
fraudulent  dociunento  unless  the  quality 
of  the  fraud  is  exceedingly  poor  and 
could  have  reasonably  been  detected  by 
carrier  persocmel  at  the  port-of- 
embarkatioa. 

In  recent  years,  the  Service  has  been 
working  closely  with  the  air  tmsport 
industry  to  provide  training  to  carriers 
in  screening  pasaengen  for  proper 
documentatiaii.  Administrative  fines  far 
bringing  in  aliens  vrho  have  destroyed 
their  documento  en  route  and  arrive  in 
the  United  States  widiout  passports  or 
visas  dropped  frvm  ^iproximately  3.000 
cases  in  Fiscal  Yeer  1992  to 
approximately  1^00  cases  in  Fiscal 
Year  1995.  The  primary  reason  for  die 
decrease  in  the  number  of  aliens 
without  documenta  being  txought  to  the 
United  States  was  the  passage  in  1990 
of  legislafion  which  increased  the  fine 
imposed  on  a  carrier  for  the 
transportaticHi  of  improperly 
documented  aliens  from  $1 ,000  to 
$3,000  for  each  violation  of  section 
273(a)  of  the  Act  As  a  residt  carriers, 
seeking  to  avoid  fines,  began  document 
training  programs  for  their  agenta  at 
ovoaeas  pcHts-of-embarkatioD.  It  is 
anticipated  that  imposition  of  fines  for 
bringing  in  aliens  with  reasonably 
detectable  fraudulent  documents  will 
similarly  reduce  the  frequency  of  sudi 
occunences. 

Prior  to  December  1994.  the  Service, 
by  statute,  was  permitted  to  remit  or 
refond  fines  imposed  imder  section  273 
of  the  Act  only  if  the  carriw  could 
demonstrate  that  it  did  now  know,  and 
could  not  have  ascertained  by  the 
exercise  of  reasonable  diligence,  that  the 
individual  transported  was  an  alien  and 
that  valid  passpcwt  or  visa  was  required. 
Section  209(a)(6)  of  the  Immigration  and 
Nationality  Technical  Corrections  Act  of 
1994  (Pub.  L.  103-416. 108  Stat  5312, 
Oct  25. 1994),  added  subaection  (e)  to 
section  273  to  the  Immigration  and 
Nationality  Act  This  new  subsection 
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Sve  the  Service  the  ability  to  reduce  a 
te  if  a  carrier  can  demonstrate  that  it 
screened  passengers  in  accordance  with 
standards  prescribed  by  the  Attorney 
General,  or  that  circumstances  exist  that 
the  Attorney  General  determines  would 
justify  reduction.  In  a  final  rule 
published  in  the  Federal  Register  on 
April  30. 1998.  at  63  FR  23643.  the 
Service  provided  procedures  a  carrier 
must  undertake  for  the  proper  screening 
of  passengers  at  the  port-of-erabtu-kation 
to  become  eligible  for  fines  reductions, 
refunds,  or  waivers.  These  procedures 
are  considered  voluntary. 

The  provisions,  enacted  in  IIRIRA. 
allowing  the  Service  to  suspend  an 
airline's  privilege  to  transport  aliens  to 
the  United  States  would  be  a  last  resort, 
and  it  is  anticipated  that  it  would  rarely 
be  used.  Generally,  once  the  Service 
imposes  significant  monetary  penalties 
against  a  carrier,  the  carrier  will  take 
corrective  action  by  improving 
document  screening  standards,  training 
check-in  agents,  and  upgrading  security 
measures.  If  fining  the  carrier  proved  to 
be  ineffective,  the  Service  could,  with 
reasonable  notice,  cancel  the  carrier's 
Visa  Waiver  Pilot  Program  (VWPP). 
Transit-without-Visa  (TWOV).  and/or 
preinspection  contracts.  If  a  carrier 
continued  to  transport  aUens  with 
fraudulent  doctmients  to  the  United 
States  at  a  significantly  higher  rate  than 
the  industry  standard,  despite  the 
imposition  of  fines  and  the  cancellation 
of  contracts,  the  Service  could  invoke  its 
authority  to  suspend  a  carrier's  privilege 
to  transport  aliens  to  the  Unite4  States. 
To  the  extent  required  under  appUcable 
bilateral  air  services  agreements,  the 
United  States  would  pursue 
consultations  with  the  governments  of 
implicated  airlines  relative  to  any 
potential  suspension  of  a  carrier's 
privilege  to  transport  aliens  to  the 
United  States. 

When  it  is  noted  that  a  commercial 
airline  transports  to  the  United  States,  at 
a  rate  that  significantly  exceeds  the 
industry  standard,  aUens  with  altered  or 
counterfeit  documents  that  should  have 
been  identified  as  deficient  by  the  use 
of  reasonable  diligence.'  and  the  airUne 
has  made  insufficient  effort  to  stop  the 
transport  of  such  aliens  despite  the 
imposition  of  fines  pursuant  to  section 
273  of  the  Act,  the  Service  will  issue  a 
warning  letter.  The  letter  will  notify  the 
airline  that  the  number  or  percentage  of 
passengers  with  fraudulent  documents 


*  What  if  "raaionable  diligence"  (wilhin  the 
m— ning  of  section  273  of  the  Inunigration  and 
Nationality  Ad)  it  a  (actual  matter  determined 
upon  the  particular  (acts  and  circumstances  of  each 
Individual  case:  what  may  be  reasonable  diligence 
in  one  caaa  may  not  be  so  in  another.  Matter  of  S  S. 
•Florida."  3  UkN  Dae  111  (BIA  1M7:  A.G.  1«48). 


brought  to  the  United  States  by  the 
airline  is  significantly  above  the 
industry  standard.  The  letter  will  also 
described  the  circumstances  that  have 
prompted  the  Service  to  issue  the  letter 
and  what  the  carrier  must  do  to  comply 
with  Service  regulations  regarding 
document  screening.  The  ^rvice  will 
also  offer  to  provide  training  in  the 
detection  of  fraudulent  documents.  The 
letter  will  further  state  that  if.  within 
120  days  from  the  date  of  the  letter,  the 
carrier  has  not  brought  its  fraudident 
document  violation  rate  to  an  acceptable 
level  compared  to  the  industry  standard, 
the  Service  may  cancel  the  carrier's 
VWPP,  TWOV,  and/or  preinspecUon 
contracts.  Within  the  120  days  the 
carrier  must  bring  its  fraudulent 
document  violation  rate  to  an  acceptable 
level  compared  to  the  industry  standard. 
The  carrier  may  use  this  120-day  period 
to  train  its  employees  and  improve 
document  screening  standards  in  order 
to  reduce  the  rate  at  which  it  transports 
aliens  with  fraudulent  documents.  If  the 
carrier  does  not  reduce  its  fraudulent 
document  rate  to  an  acceptable  level, 
the  Service  may  take  action  to  cancel 
with  the  airline  in  addition  to  imposing 
fines  under  section  273  of  the  Act. 

If  the  Service  cancels  some  or  all  of 
the  airline's  contracts,  the  Service  will 
also  inform  the  airline  that  it  must 
reduce  its  fraudulent  document 
violation  rate  to  an  acceptable  level 
within  60  days  of  the  cancellation  of  its 
contracts,  and  warn  the  airline  that  if  it 
does  not  achieve  this  reduction,  the 
Service  may  take  action  to  suspend  the 
airline's  privilege  to  transport  aliens  to 
the  United  States. 

The  Service  is  requesting  comments 
on  whether  the  level  at  which  sanctions 
are  triggered  should  be  given  a  more 
precise  definition.  The  Service 
considered  using  a  numerical  formula  to 
calculate  the  industry  standard  and 
setting  a  level  above  which  sanctions 
would  be  invoked.  Comments  on  this  or 
alternative  approaches  are  welcome. 

Other  criteria  for  suspending  an 
airline's  privilege  to  transport  ahens  to 
the  United  States  were  also  considered, 
but  not  adopted.  For  example, 
consideration  was  given  to  suspending 
the  privilege  if  a  carrier  brought  in  a 
number  of  aliens  with  fiaudulent 
documents  on  one  flight  that  was 
significantly  above  the  industry 
standard,  or  if  over  10  percent  of  the 
alien  passengers  on  any  one  fUght 
arrived  with  fraudulent  documents,  or  if 
a  carrier  regularly  or  systematically 
transported  aUens  with  fraudulent 
documents.  For  example,  a  carrier  might 
operate  a  300-400  seat  aircraft  and  bring 
30,  40.  or  SO  fraudulently  documented 
aliens  to  the  United  States.  However, 


smaller  carriers  might  operate  a  10-seat 
aircraft  and  transport  9  aUens  with 
fiaudulent  documents.  Or  a  carrier 
might  bring  in  aliens  with  fraudulent 
documents  on  a  daily  or  almost  daily 
basis. 

After  the  contracts  are  canceled,  if  the 
carrier  still  does  not  lower  its  fraudulent 
document  violation  rate  to  an  acceptable 
level  within  a  60-day  period,  the  Service 
may  issue  a  notice  of  intent  to  suspend 
the  carrier's  privilege  to  transport  some 
or  all  aliens  to  the  United  States.  The 
Service  will  forward  a  copy  of  this 
notice  to  the  Office  of  Aviation 
Programs  and  Policy  of  the  Department 
of  State  (DOS),  requesting  that  DOS 
contact  the  appropriate  foreign 
government  to  the  extent  required  imder 
applicable  bilateral  air  services 
agreements. 

The  carrier  may  submit  written 
representations  to  the  Service  stating 
why  the  Service  should  not  suspend  the 
carrier's  privilege  to  transport  ahens  to 
the  United  States  and  may  request  an 
interview  with  the  Service.  If,  within  30 
days  of  the  issuance  of  the  notice  of 
intent  to  suspend,  the  carrier  still  does 
not  bring  its  fraudulent  document 
violation  rate  to  an  acceptable  level,  the 
Service  may  suspend  the  carrier's 
privilege  to  transport  some  or  all  aliens 
to  the  United  States  or  to  a  particular 
Port-of-Entry  within  the  United  States  or 
frt>m  a  particular  foreign  port-of- 
embarkation.  Any  Service  decision  to 
suspend  the  carrier's  privilege  to 
transport  some  or  all  aliens  to  the 
United  States  will  take  into 
consideration  any  consultations 
between  governments  under  appUcable 
bilateral  air  services  agreements.  The 
carrier  will  be  fined  imder  section  721 
of  the  Act  if  it  continues  to  transport 
aliens  to  the  United  States  in  violation 
of  the  suspension  order. 

The  carrier  may  appeal  the  Service's 
decision  to  the  Administrative  Appeals 
Office  (AAO).  The  AAO  will  adjudicate 
the  appeal  as  ex{}editiously  as  possible. 

In  order  to  have  its  privilege  to 
transport  aliens  to  the  United  States 
reinstated,  the  airline-must  demonstrate 
improved  document  screening  and 
personnel-training  standards  as  defined 
in  8  CFR  273.3.  The  carrier  must  submit 
evidence  that  it  has  taken  extensive 
measures  to  prevent  the  transport  of 
improperly  documented  passengers  to 
the  United  States.  This  evidence  shall 
be  submitted  to  the  Executive  Associate 
Commissioner  for  Field  Operations  for 
consideration.  Evidence  may  include, 
but  is  not  limited  to,  the  following:  (1) 
Information  regarding  the  carrier's 
document  screening  training  program, 
including  attendance  of  the  carrier's 
personnel  in  any  Service,  IXDS,  or  other 


training  programs,  the  number  of 
employees  trained,  and  a  description  of 
the  training  program;  (2)  information 
regarding  the  date  and  number  of 
improperly  documented  passengers 
bound  for  cotmtries  other  than  the 
United  States  and  intercepted  by  the 
carrier  at  the  port(s)-of-embarkation, 
including,  but  not  limited  to,  the 
passenger's  name,  date  of  birth,  passport 
nationality,  passport  number,  other 
travel  document  information,  reason 
boarding  was  refused,  the  coimtry  of 
destination  and  port  of  embarication; 
and  (3)  any  other  evidence  to 
demonstrate  the  carrier's  efforts  to 
properly  screen  passengers  destined  for 
the  United  States.  The  evidence 
submitted  should  indicate  that  the 
carrier  has  achieved  substantial 
compliance  mth  INS  screening 
standards  in  order  to  improve  screening 
of  its  passengers.  If  the  Executive 
Associate  Commissioner  for  Field 
Operations  is  satisfied  that  the  carrier 
has  achieved  substantial  compliance 
with  INS  screening  standards,  he  will 
issue  a  notice  to  t^  carrier  reinstating 
its  privilege  to  transport  ahens  and  enter 
into  contracts  pursuant  to  section  233  of 
the  Act. 

It  should  be  noted  that  this  action 
suspends  only  the  carrier's 
authorization  to  bring  aliens  to  the 
United  States.  It  does  not  suspend 
l^inriing  rights  and  it  does  not  suspend 
authority  to  bring  U.S.  citizens  or  aliens 
to  the  United  States  who  are  not  subject 
to  the  order,  or  to  transport  persons  out 
of  the  United  States. 

Regulatofy  Flexibility  Act 

The  Commissioner  of  the  Immigration 
and  Naturalization  Service,  in 
accordance  with  the  Regulatory 
FlexibiUty  Act  (5  U.S.C  605(b)),  has 
reviewed  this  regulation  and  by 
approving  it,  certifies  that  the  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small  entities 
because  of  the  following  factor  Aliens 
with  fraudulent  documents  make  up 
approximately  4  percent  of  the  total 
number  of  aliens  found  to  be 
inadmissible  at  airports  of  «itry.  The 
Service  anticipates  rarely  having  to  use 
this  provision.  In  the  past  4  years,  the 
Service  has  warned  only  two  carriers 
that  it  might  take  action  to  fine  then  if 
the  carrier  did  not  cease  Ininging  aUens 
to  the  United  States  with  fraudulent 
documents.  Neither  of  these  carriers  was 
fined.  Although  the  economic  impact  on 
a  carrier  whose  privilege  is  suspoided 
will  be  significant,  it  is  not  expected 
that  a  substantial  number  of  small 
entities  will  be  affected. 


Executive  Order  12866 

This  rule  is  considered  by  the 
Department  of  Justice,  Immigration  and 
Naturalization  Service,  to  be  a 
"significant  regulatory  action"  under 
Executive  Order  12866,  section  3(f), 
Regulatory  Planning  and  Review. 
Accordingly,  this  r^ulation  has  been 
submitted  to  the  Office  of  Management 
and  Budget  for  review. 

Executive  Order  12812 

The  regulations  proposed,  herein,  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
NaticMial  Government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibiUties  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612. 
it  is  determined  that  this  rule  does  not 
have  sufficient  Federalism  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment 

Executive  Order  12988  Qvil  Jnetke 
Reibnn 

This  rule  meets  tixe  appUcable 
standards  set  forth  in  sections  3(a)  and 
3(b)(2)  of  E.0. 12988. 


warned  only  t%vo  carriers  that  it  mi^t 
take  action  if  the  carrier  did  not  cease 
bringing  ahens  to  the  United  States  with 
fraudulent  documents. 

ListofSnIiiecU 

8  CFR  Part  103 

Administrative  practice  and 
procedure.  Authority  delegation 
(Govenunent  agencies).  Freedom  of 
InfwmaticHi,  Privacy,  Reporting,  and 
recordkeeping  requirements.  Surety 
bonds. 

8  CFR  Part  273 

Administrative  practice  and 
procedure.  Aliens,  Carriers,  Penalties. 

Accordingly,  chapter  I  of  title  8  of  the 
Code  of  Federal  Regulations  is  proposed 
to  be  amended  as  follows: 

PART  103-PGfWfERS  AND  DUTES  OF 
SERVICE  OFFICERS:  AVALABILITY 
OF  SERVICE  RECORDS 

1.  The  authority  dtaticm  for  part  103 
continues  to  read  as  follows: 


Small  BuaiiiaaB  Kegnlatory 
Faimeee  Act  afl996 

This  rule  is  not  a  major  rule  as 
defined  by  section  804  of  the  Small 
Business  Regulatory  Enforcement  Act  of 
1996.  This  rule  will  not  result  in  an 
annual  effect  on  the  economy  of  $100 
million  or  more;  a  major  increase  in 
costs  or  prices;  or  significant  adverse 
effiacts  on  competition,  employment, 
investment,  productivity,  innovation,  or 
on  the  abihty  of  United  States-based 
companies  to  ccnnpete  with  foreign- 
based  companies  in  domestic  and 
export  markets.  * 

Unfunded  Mandates  Refbnn  Act  of 
1905 

This  rule  will  not  result  in  the 
expenditure  by  State,  local  and  tribal 
governments,  in  the  aggregate,  or  by  the 
private  sector,  of  $100  milli(Hi  or  more 
in  any  1  year,  and  it  will  not 
significantly  ot  uniquely  affiact  small 
governments.  Therefore,  no  actions  were 
deemed  necessary  tmder  the  provisions 
of  the  Unfunded  Mandates  Reform  Act 
of  1995. 

Fapenrark  KadocticMB  Act  of  1995 

This  proposed  rule  does  not  impose 
any  new  reporting  or  recordkeeping 
requirements.  The  evidence 
requirements  for  reinstatement 
contained  in  §  273.7(j)  are  not 
considered  an  information  collection  as 
defined  in  5  CFR  1320.3(e).  As 
previously  discussed,  the  Service  has 


j:  5  U.S.C  552,  552(a);  8  U.S.C 
1101, 1103. 1201, 1252  note,  12S2b.  1304, 
1356;  31  U.S.C  9701;  E.0. 12356;  47  FR 
14«74. 15557;  3  CFR,  1982  Comp.,  p  166;  8 
CFR  part  2. 

2.  Section  103.1  is  amoided  by: 

a.  Removing  the  period  at  the  end  of 
paragraph  (f)(3)(iii)(MM)  and  inserting  a 
";  and"  in  its  place,  and  by 

b.  Adding  a  new  paragraph 
(f)(3)(iii)(NN),  to  read  as  follows: 


flOS.1 


of  authority. 


(!)••• 

(3)*  •  • 

(iu)*  •  • 

(NN)  Suspension  of  a  carrier's 
privilege  to  transport  some  or  all  ahens 
to  the  United  Sutes  under  §  272.7  of 
this  chapter. 

PART273-CARRCR 
RESPONSmUTlES  AT  FOREIGN 
PORTS  OF  EMBARKATION: 
REOUCMQ,  REFUNDMQ.  OR  WAMNQ 
FMES  UNDER  SECTION  273  OF  THE 
ACT;  SUSPENSION  OF  PRIVILEQE  TO 
TRANSPORT  ALIENS  TO  THE  UNITED 
STATES 

3.  The  heading  for  part  273  is  revised 
as  set  fcHth  above. 

4.  The  authority  citation  for  part  273 
is  revised  to  read  as  follows: 

AirthOTity:  8  U.S.C  1103. 1201. 1323;  8 
CFR  part  2. 

5.  Section  273.7  is  added  to  read  as 
follows: 
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§273.7   Warning  of  InlMitton  to  auapMd  a 
oonmiafQlal  aMIna's  prMlaga  to  tranapoft 
aNana  to  itia  Unitod  Stotaa. 

(a)  Transporting  aliens  with 
fraudulent  documents.  When  a 
commercial  airline  transports  to  the 
United  States,  at  a  rate  that  significantly 
exceeds  the  industry  standard,  aliens 
who,  upon  arrival  at  a  U.S.  Port-of- 
Entry,  are  found  to  be  in  possession  of 
fraudulent  documents  that,  in  the 
opinion  of  the  Service,  the  airline 
should  have  detected,  and  the 
imposition  of  fines  under  8  CFR  280.1 
has  not  resulted  in  a  satisfactory 
reduction  in  the  airline's  violation  rate, 
the  Executive  Associate  Commissioner 
for  Field  Operations  may  issue  a 
warning  letter  notifying  the  carrier  that: 

(1)  Tne  number  or  percentage  of 
passengers  brought  to  the  United  States 
with  fraudulent  docimients  is 
significantly  above  the  industry 
standard,  demonstrating  that  the 
violation  rate  for  the  subject  carrier  over 
a  stated  period  of  time  has  exceeded  the 
industry  standard,  and  stating  the 
difference  between  the  industry 
standard  and  the  carrier's  violation  rate; 

(2)  The  Service  is  available  to  provide 
training  to  carrier  personnel  in  the 
detection  of  fraudulent  doomients 
pursuant  to  section  235A(b)  of  the  Act; 

(3)  The  Service  requires  the  rate  of 
fraudulent  document  violations  for  the 
subject  carrier  to  decrease  to  an 
acceptable  rate  within  120  days  of  the 
date  of  service  of  the  warning  letter;  and 

(4)  If  120  days  after  the  date  of  the 
warning  letter  the  carrier's  fiaudulent 
docimient  violation  rate  is  not  an 
acceptable  rate,  the  Executive  Associate 
Commissioner  for  Field  Operations  may 
cancel  the  carrier's  contracts  (Forms  I- 
775, 1-425,  and  1-426)  pursuant  to 
section  233  of  the  Act. 

(b)  Canceling  contracts.  (1)  If  the 
carrier's  fraudulent  document  violation 
rate  is  not  at  an  acceptable  level  within 
120  days  of  service  of  the  warning  letter, 
the  Service  may  cancel  some  or  all 
contracts  entered  into  with  the  carrier 
pursuant  to  section  233  of  the  Act. 

(2)  The  service  will  inform  the  carrier 
that  if,  within  60  days  of  the  date  of 
cancellation  of  the  contracts,  the  carrier 
can  demonstrate  that  it  has  reduced  its 
fraudulent  doctmient  rate  to  an 
acceptable  level,  the  carrier  may  request 
to  bocome  signatory  to  contracts  with 
the  Service  in  accordance  with  section 
233  of  the  Act.  The  Service  will  also 
warn  the  carrier  that  if  the  carrier 
cannot  demonstrate  that  it  has  reduced 
its  fraudulent  document  rate  to  an 
acceptable  level  within  60  days  of  the 
cancellation  of  the  contracts,  the  Service 
may  take  action  pursuant  to  paragraph 
(c)  of  this  section. 


(c)  Notice  of  intent  to  suspend.  (1)  If 
60  days  after  the  Service  cancels  a 
carrier's  contract  pursuant  to  paragraph 
(b)(l]  of  this  section,  the  carrier  has  not 
reduced  its  violation  rate  to  an 
acceptable  level,  the  Service  may  issue 
a  notice  of  intent  to  suspend  the 
carrier's  privilege  to  transport  some  or 
all  aliens  to  the  United  States  or  to  a 
particular  Fori-of-Entry  within  the 
United  States  or  from  a  particular 
foreign  port-of-embarkation.  The  Service 
will  forward  a  copy  of  this  notice  to  the 
Office  of  Aviation  Programs  and  Policy. 
Department  of  State.  EB/TRA/AVP, 
Washington,  DC  20520.  with  a  cover 
letter  requesting  that  the  Department  of 
State  (IDOS)  contact  the  appropriate 
foreign  government  to  the  extent 
required  under  applicable  bilateral  air 
services  agreements.  The  United  States 
shall  pursue  consultations  with  the 
government  of  an  implicated  airline 
relative  to  any  potential  suspension  of  a 
carrier's  privilege  to  transport  aliens  to 
the  United  States.  The  Service  shall  not 
take  further  action  against  the  airline 
until  DOS  has  indicated,  in  writing,  that 
it  has  no  objection  to  the  Service 
proceeding  with  the  suspension. 

(2)  The  carrier  may.  writhin  30  days  of 
the  date  of  service  of  the  notice  of  intent 
to  suspend,  submit  written 
representations  under  oath  supported  by 
documentary  evidence  setting  forth 
reasons  why  the  carrier's  privilege  to 
transport  aliens  to  the  United  States 
should  not  be  suspended.  The  carrier 
may  also,  at  the  time  of  filing  these 
representations,  request  in  writing,  an 
interview  before  the  Executive  Associate 
Commissioner  for  Field  Operations,  or 
his  designee,  in  support  of  the  written 
representations. 

(d)  Allegations  denied.  If  the  carrier 
denies  the  allegations  in  the  notice  of 
intent  to  suspend,  then  the  carrier  shall, 
in  its  answer,  provide  all  information  or 
evidence  on  which  the  answer  is  based. 

(e)  Interview  requested.  (1)  If  in  its 
answer  to  the  warning  letter  the  carrier 
requests  an  interview,  the  carrier  shall 
be  given  notice  of  the  date  set  for  the 
interview. 

(2)  A  summary  of  the  information 
provided  by  the  carrier  at  the  interview 
shall  be  prepared  and  included  in  the 
record,  along  with  all  other  evidence 
relied  on  in  the  adjudication.  In  the 
discretion  of  the  Executive  Associate 
Commissioner  for  Field  Operations,  the 
interview  may  be  recorded. 

(f)  Decision.  The  decision  will  take 
into  consideration  any  consultations 
between  governments  under  applicable 
bilateral  air  service  agreements. 

(1)  Privilege  not  suspended.  If  the 
carrier  demonstrates  the  required 
improvement  in  its  fraudulent 


document  violation  rate  within  30  days 
of  the  issuance  of  the  notice  of  intent  to 
suspend,  the  Executive  Associate 
Conmiissioner  for  Field  Operations  will 
notify  the  carrier  that  the  Service  will 
not,  at  this  time,  suspend  the  privilege 
of  the  airline  to  transport  aliens  to  the 
United  States. 

(2)  Privilege  suspended.  If  the  carrier 
admits  the  allegations  in  the  notice  of 
intent  to  suspend,  or  if  it  does  not 
demonstrate,  within  the  30-day  period, 
the  required  improvement  in  its 
fraudulent  document  violation  rate,  the 
Executive  Associate  Commissioner  for 
Field  Operations  may  issue  a  notice  to 
the  carrier,  susfwnding  the  privilege  of 
the  carrier  to  transport  some  or  all  aliens 
to  the  United  States  or  to  a  particular 
Port-of-Entry  within  the  United  States  or 
&x>m  a  particular  foreign  port-of- 
embarkation  until  such  time  as  the 
Service  has  certified  that  the  carrier  has 
substantially  complied  with  the 
screening  standards  set  forth  in  §  273.3. 
This  notice  will  summarize  evidence 
relied  on,  including  evidence  submitted 
by  the  carrier  and  other  evidence  that 
the  Service  has  and  give  reasons  for  the 
suspension.  The  notice  will  also  inform 
the  carrier  that  it  will  be  fined  under 
section  271  of  the  Act  if  it  continues  to 
transport  aliens  to  the  United  States  in 
violation  of  a  final  administrative 
suspension  order. 

ig)  Appeal  of  decision  to  suspend. 
The  decision  to  suspend  a  carrier's 
privilege  to  transport  aliens  may  be 
appealed  to  the  Service's  Administrative 
Appeals  Office  (AAO)  pursuant  to 
§  103.1(0(3)(iii)(NN)  of  this  chapter.  If 
the  decision  is  appealed,  the  suspension 
will  not  take  place  until  after  the  appeal 
is  adjudicated  by  the  AAO. 

(h)  Reinstatement.  If  a  carrier's 
privilege  to  transport  aliens  is 
suspended  in  accordance  with 
paragraph  (f)(2)  of  this  section,  the 
carrier  may  have  its  privilege  reinstated 
by  providing  evidence  that  satisfies  the 
Executive  Associate  Commissioner  for 
Field  Operations  that  it  has 
implemented  improved  document 
screening  standards  as  described  in 
§  273.3.  The  carrier  must  submit 
evidence  that  it  has  taken  extensive 
measures  to  prevent  the  transport  of 
improperly  documented  passengers  to 
the  United  States.  Such  evidence  may 
include  but  is  not  limited  to: 

(1)  Information  regarding  the  carrier's 
document  screening  training  program, 
including  attendance  of  the  carrier's 
personnel  in  any  Service.  DOS,  or  other 
training  programs;  the  number  of 
employees  trained;  and  a  description  of 
the  training  program; 

(2)  Information  regarding  the  date  and 
number  of  improperly  dociunented 
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passengers  bound  for  coimtries  other 
than  the  United  States  intercepted  by 
the  carrier  at  the  port(s)  of  emlMriution. 
including,  but  not  limited  to.  the 
pasamger's  name,  date  of  birth,  passport 
nationality,  passport  number,  other 
travel  document  information,  reason 
boarding  was  refused,  the  country  of 
destination,  and  port  of  embaikation; 

and 

(3)  Any  other  evidence  to  demonstrate 
the  carrier's  eCforts  to  properly  screen 
passengers  destined  for  the  United 
States. 

Dated:  October  15. 1998. 


of  all  comments  we  receive  in  the  Office 
of  Policy  and  ^judysis.  Farm  Credit 
Administration. 

FOR  FUmtCR  MFOfMATKM  CONTACT: 
John  J.  Hays.  Policy  Analyst.  Office  of 
Policy  and  Analysis,  Farm  Credit 
AdministraticHi.  McLean.  VA  22102- 
5090.  (703)  883-4498.  TDD  (703)  883- 
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FARM  CREDIT  ADMINISTRATION 
12  CFR  Parts  614. 618, 618,  and  621 


Loan  Polletaa  and  Oparatlofia: 
Laaatog:  Qanaral  ProvMona; 
Acoounting  and  Raporting 


AGENCY:  Farm  Credit  Administration. 
action:  Repropoaad  rule;  request  for 
comment. 

summary:  The  Farm  Credit 
Administratian  (FCA)  through  the  Farm 
Credit  Administration  Board  (Board) 
seeks  addititmal  comment  on  a  rule  to 
amend  its  regulations  that  provide  Farm 
Credit  System  (System)  institutions 
regulatory  guidance  concerning  leasing 
activities.  "Ilie  reproposed  rule 
addresses  the  ccmunents  received  on  the 
proposed  rule  and  streamlines  the 
regulations  where  appropriate.  The 
reproposed  rule  provides  clear  and 
concise  regidations  pertaining  to  the 
System's  leasing  activities  and  clarifies 
existing  regulations  that  apply  to 
leasing. 

DATES:  Please  submit  your  conunents  on 
or  before  December  7. 1998. 
ADDRESSES:  You  may  send  us  your 
comments  via  electronic  mail  to 
"iegcommOfca.gov"  or  through  the 
Pending  Regulations  section  of  the 
FCA's  interactive  website  at 
"www.fca.gov."  You  may  also  mail  or 
deliver  your  comments  to  Patricia  W. 
DiMuzio.  Director.  Regulation  and 
Policy  Division.  Office  of  Policy  and 
Analysis.  Farm  Credit  Administration. 
1501  Fann  Credit  Ctrive,  McLean. 
Virginia  22102-5090.  or  send  them  by 
facsimile  transmission  to  FAX  number 
(703)  734-6784.  You  may  review  copies 


or 


James  M.  Morris.  Senior  Counsel.  Office 
of  Gennal  Counsel.  Farm  Credit 
Administration.  McLean.  VA  22102- 
5090.  (703)  883-4020.  TDD  (703)  883- 


SUPPIXMENTARY  MFORMATKM:  On 
October  IS.  1997,  the  FCA  published  a 
proposed  rule  that  would  replace  the 
existing  regulatory  guidance  relating  to 
System  institutions'  leasing  activities 
(62  FR  53581).  The  Farm  Credit  Leasing 
Services  Corporation  (FCL)  and 
AgriBank,  FCB  (AgriBank)  provided 
specific  comments  aa  the  proposed  rale. 
Ag  Credit  Agricultural  Credit 
Association  and  AgFirst,  Farm  Credit 
Bank  submitted  general  comments. 
After  considering  the  four  comment 
letters  received,  we  revised  the 
proposed  nde  and  now  seek  additional 
comment  We  have  renumbered  all 
sections  in  the  reproposed  part  616  and 
note  the  new  section  numbers  as  part  of 
our  discussion  of  the  reproposed 
amendmoits. 


1.  Antbority  and  Lessee  EUgflality 

As  originally  proposed,  §  616.6100(a). 
(b),  and  (c)  generally  restated  sections 
1.11(c)(2),  2.4(b)(4),  and  3.7(a)  of  die 
Farm  Credit  Act  of  1971.  as  amended 
(Act).  Because  it  is  tmnecessary  to 
restate  the  Act  in  our  regulations,  we 
have  omitted  these  paragraphs.  The 
reproposed  rule  designates  the 
remaining  paragraph  (d)  as  §  616.6400 
and  requires  that  an  institution 
document  that  the  lease  of  equipment  or 
facihty  is  authorized  imdw  its  leasing 
authorities,  in  the  reproposed  rule, 
§  616.6100  results  from  the 
redesignation  of  §  616.6110,  discussed 
below. 

2.  Purchase  and  Sale  of  Iitferests  in 


The  existing  definition  of  a  "loan"  in 
§  614.4325(a)(3)  includes  leases  and 
generally  applies  the  loan  purchase  and 
sale  rules  to  leases.  This  approach  has 
proven  tmsatisfBCtory  because  the 
interests  in  a  loan  and  lease  are 
different;  a  lease  cannot  be  divided  into 
a  principal  amount  and  interest 
payments.  The  proposed  rule  intended 
to  accommodate  these  difiierences  by 
providing  a  new  definition  tailored  to 
leases.  We  proposed  to  define  a  l 


participation  in  §  616.6000(d)  as  a 
fractional  tmdivided  interest  in:  (1)  AU 
of  the  lease  payments;  (2)  the  residual 
value  of  all  of  the  propoty  leased;  or  (3) 
all  of  the  lease  payments  and  the 
residual  value  of  all  of  the  property 
leased. 

AgriBank  and  the  FCL  raised 
technical  conoems  with  the  proposed 
approach.  AgriBank  suggested  a 
clarification  to  the  definition  of 
"interests  in  leases"  in  proposed 
§  616.6000(a).  The  FCL  recognized  the 
difficulty  of  treating  lease  interests  in 
the  same  manner  as  loan  interests  and 
requested  further  clarification.  After 
considering  these  comments,  we  have 
concluded  that  a  difCerant  and  simpler 
approach  is  needed.  The  reproposed 
rule  does  not  differentiate  between 
"participation"  interests  in  leases  and 
other  types  of  lease  interests  that  can  be 
purdiased  and  sold.  Reproposed 
§616.6100  (§616.6110  in  the  proposed 
regulation),  would  authorize  a  Sjrstem 
institution  to  purchase  from  any  lessor 
any  interest  (including  a  partidpatioa 
interest)  in  a  lease  for  equipment  or 
bcilities  used  in  the  operations  of 
eligible  bcnrowers.  Speafically.  the 
repn^Kwed  rule  would: 

(1)  Eliminate  the  distinctions 
conc»ming  the  authority  to  purdiase 
"lease  interesU"  and  "lease 
participation  interests"; 

(2)  Eliminate  croes-titk  restrictions  on 
the  purdiase  of  lease  interests;  and 

(3)  Eliminate  the  retention 
requirement  concerning  the  purchase  of 
lease  interests  from  outside  the  S)rstem. 
At  present,  this  provision  requires  that 
the  servicer  of  the  lease  have  at  least  a 
10-peroent  ownership  interest  in  the 
lease  in  order  for  a  System  institution  to 
purchase  an  interest  from  a  non-System 
lessor.  We  ccmclude  that  requiring  the 
servicer  to  have  an  ownership  interest  is 
not  necessary  to  manage  risk  and  is  not 
required  by  law. 

The  reiHopoaed  rule  omits  as  no 
longer  necessary  the  definition  of  a  lease 
participation  in  proposed  §  616.6000(d) 
and  the  definition  of  a  participating 
institution  in  propoaed  §  616.6000(e). 
Reproposed  §  616.6000(b)  would  define 
"lease"  to  include  only  those  leases  for 
equipment  or  facilities  that  are  used  in 
the  operations  of  persons  eli^ble  to 
borrow  under  part  613  of  this  chapter. 

i^liminaHng  the  distinctions  between 
"lease  interests"  and  "partidpatioa 
interests"  enables  us  to  shorten  the 
regulation  by  eliminating  proposed 
§616.6115.  Reproposed  §616.6100 
would  incorporate  relevant  provisions 
from  proposed  §  616.6115.  The 
following  infonnation  explains  how  we 
combined  these  provisions: 
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•  We  rewrote  paragraph  (a)  of 
§616.6100,  as  reprofmsed.  to  allow 
System  institutions  to  purchase  Ic 
and  interests  in  leases.  The  definition  of 
"lease"  would  continue  to  limit  the 
types  of  leases  in  which  System 
institutions  can  purchase  an  interest, 
that  is,  leases  of  equipment  or  facilities 
used  in  the  operations  of  eligible 
borrowrers. 

•  We  clarified  that  paragraph  (b)  of 
$616.6100.  as  reproposed,  would  reflect 
that  the  policy  requirement  applies  only 
if  an  institution  buys  or  sells  interests  in 
leases. 

•  We  removed  paragraph  (b)(1)  of 
proposed  S  616.6110,  because  there  are 
no  restrictions  limiting  to  whom  a 
System  institution  may  sell  interests  in 
leases.  We  renumbered  and  clarified 
paragraphs  (b)(2)  through  (b)(7)  in 
reproposed  §616.6100. 

•  We  restructured  paragraph  (c), 
which  contained  requirements  roughly 
parallel  to  §614.432S(d)  requirements 
applicable  to  loans,  to  incorporate 
requirements  contained  in  proposed 

§ 616.61  lS(a)  and  to  add  a  provision 
concerning  transacticms  through  agents. 

•  We  did  not  change  paragraph  (d). 

•  We  removed  paragraphle)  of 
proposed  §616.6110  because  it 
duplicates  a  provision  in  §  616.6100(b). 

•  We  redesignated  paragraphs  (f)  and 
(g)  as  paragraphs  (e)  and  (0  without 

AgriBank  also  suggested  adding 
language  to  the  regulation  that  would 
permit  lease  transactions  through  agents 
parallel  to  loan  transactions  permitted 
by  §  614.4325(h).  We  agree  that  lease 
transactions  through  agents  should  be 
permitted  on  the  same  basis  as 
§  614.4325(h)  permits  for  loans. 
Reproposed  §  616.6100(c)(8) 
incorporates  the  rules  contained  in 
§  614.4325(h).  This  provision  would 
require  a  written  agency  agreonent  and 
periodic  review  of  the  agency 
relationship.  If  a  funding  bank  serves  as 
an  association's  agent,  the  agency 
agreement  must  provide  for  termination 
of  the  agreement  upon  60-day8  notice  to 
the  bank.  In  addition,  the  agreement 
must  provide  that  an  association  can 
require  repurchase  of  the  interest  in  a 
lease  if  the  interest  does  not  comply 
with  either  the  agency  agreement  or  the 
association's  underwriting  standards. 
Finally,  a  technical  change  is  necessary 
in  order  to  delete  the  term  "lease"  from 
the  §  614.4325(a)(3)  definition  of  a 
"loan"  for  purposes  of  sub[>art  H,  since 
that  subpart  would  no  longer  apply. 

3.  Customer  Choice  of  Lease  Provider 

Proposed  §  616.6120  would  have 
required  an  institution  making  out-of- 
territory  leases  to  obtain  the 


concurrence  of  at  least  one  institution 
offiering  similar  leasing  services  in  the 
territory.  Upon  reconsideration,  we  are 
deleting  this  requirement  &t>m  the 
reproposed  regulation  in  order  to 
provide  System  institutions  with 
additional  flexibility  to  make  leases 
beyond  their  tlesignated  territory.  The 
reproposed  rule  would  not  require  a 
System  lessor  to  satisfy  any  notice  or 
concurrence  requirements  in  order  to 
serve  lessees  beyond  the  lessor's 
territory.  The  reproposed  regulation  is 
now  §616.6200. 

4.  Leaaing  Policies.  Procedures,  and 
Uaderwritiiig  Standards 

The  proposed  §  616.6200  would  have 
required  a  System  institution  engaged  in 
leasing  to  adopt  a  written  policy  (or 
policies)  and  underwriting  standards. 
One  provision  of  the  proposed 
regulation  would  have  required  that  a 
System  lessor  adopt  written  policies  and 
procedures  that  require  management  to 
establish  a  prudent  residual  value  at  the 
inception  of  the  lease.  The  FCL  agreed 
with  proposed  §  616.6200  in  general, 
but  requested  that  we  delete  die  word 
"prudent"  as  a  modifier  of  the  phrase 
"residual  value"  in  proposed 
§  616.6200(d).  We  have  eliminated  the 
term  "fmident"  from  proposed 
§  616.6200(d)  and  from  the  introductory 
text  of  §  616.6200  because  it  is 
imnecessary  and  the  written  policies 
and  procedures  must  reflect  lease 
practices  that  control  risk.  We  have 
clarified  in  the  reproposed  regulation 
that  policies  must  address  the 
appropriateness  of  all  terms  and 
conditions,  including  the  residual  value. 
We  also  make  a  clarifying  change  to 
proposed  §  616.6200  to  replace  the 
general  reference  to  part  614  with  the 
specific  reference  to  the  requirements  of 
§  614.4150.  To  ensure  that  the  list  in 
proposed  §  616.6200  does  not  duplicate 
any  requirement  of  §  614.4150,  we  have 
omitted  proposed  §  616.6200(a)  and  (b) 
and  redesignated  the  remaining 
paragraphs.  The  reproposed  rule  is  now 
§616.6300. 

5.  Invaatment  in  Leased  Asaets 

We  received  no  comments  on  the 
proposed  provision  concerning 
investment  in  leased  assets,  §  616.6210, 
which  would  authorize  an  institution  to 
purchase  property  to  lease  if  the 
acquisition  of  such  property  is 
consistent  with  the  type  of  leasing  being 
conducted  or  planned  in  the  future.  Tbe 
reproposed  rule  is  now  §  616.6500. 

6.  i-mnAiffg  and  f,trasing  Limits 

We  received  one  comment  on  the 
proposal  to  make  leases  and  loans  to  a 
single  borrower  subject  to  a  "lending 


and  leasing  limit."  This  provision 
would  limit  an  institution's  exposure  to 
risk  from  a  single  borrower.  The  FCL 
sought  clarification  of  the  provision  that 
allows  certain  interests  sold  to  be 
excluded  from  computiiig  the  total  loans 
and  leases  to  a  borrower.  Proposed 
§  614.43S8(b)(S)  would  have  excluded 
interests  in  leases  sold  if  the  sale 
agreement  met  three  specific 
requirements.  The  third  requirement, 
the  subject  of  the  FCL's  comment,  is  that 
the  agreement  under  which  the  interest 
is  sold  must  provide  for  the  «h«ring  of 
all  payments  on  a  pro  rata  basis 
according  to  the  percentage  interest  in 
the  lease.  The  FCL  commented  that  it  is 
imclear  how  §  614.4358(b)(5)(iii)  applies 
when  the  participation  interest  is  solely 
the  residiial  value.  We  revised  the 
reproposed  rule  in  response  to  this 
commmt.  The  pro  rata  sharing 
requirement  would  apply  only  to  lease 
payments. 

We  have  made  these  additional 
changes  to  implement  the  leasing  and 
lending  limit  regulations  in  subpart  J  of 
part  614  include: 

•  We  clarified  that  the  definition  of 
"borrower"  includes,  for  the  purposes  of 
subpart ),  any  customer  to  whom  an 
institution  has  made  a  lease  or  a 
commitment  to  make  a  lease.  See 

§  614.4350(a). 

•  We  expanded  the  definition  of 
"loan"  includes  all  types  of  leases 
(operating,  financing,  and  lease 
interests).  See  §  614.4350(c). 

•  The  reproposed  rule  would  prohibit 
a  System  institution  &t>m  making  a  lease 
or  a  loan  if  the  consolidated  amount  of 
all  loans  and  leases  to  a  single  borrower 
exceeds  a  specific  percentage  of  the 
institution's  lending  and  leasing  limit 
base.  See  §§614.4352  through  614.4355. 

•  The  reproposed  rule  would  prohibit 
the  FCL  from  making  leases  to  a  single 
lessee  or  any  related  entities  that  exceed 
25  percent  of  the  FCL's  "lending  and 
leasins  limit  base."  See  §614.4356. 

•  We  added  the  outstanding  lease 
balances  to  the  items  included  in  the 
computation  of  obligations.  See 
§614.435a(a)(l). 

•  All  leases,  except  those  that  are 
permitted  under  §  614.4361,  must 
comply  with  the  leasing  and  lending 
limits  at  all  times.  See  §  614.4360(d). 

7.  Portfolio  Limitatioas 

Proposed  §  616.6230  would  have 
limited  leases  made  by  Farm  Credit 
Banks  (FCBs).  agricultural  credit  banks 
(ACBs),  production  credit  associations 
(PCAs).  Federal  land  credit  associations 
and  agricultural  credit  associations 
(ACAs),  and  the  FCL  to  processing  and 
marketing  operations  of  agricultural  or 
aquatic  produoen  who  supply  less  than 


20  peicent  of  the  thraug^put.  Thai 
provision  would  have  inouded  low- 
throu^put  processing  and  marketing 
leases  in  oomputing  loan  portfolio 
lesliictioos  coatained  in  aectioDS 
l.ll(aH2)  and  2.4(aXl)  of  the  Act.  Loans 
and  leases  made  to  bcHrowers  who 
supply  less  than  20  percent  of  the 
throughput  used  in  a  processing  at 
mariwting  operation  vrauld  have  been 
sutnact  to  the  15-percent  portfolio 
ceiling  in  §  613.3010(b).  Proposed 
§  616.6230(b)  would  have  imposed  this 
15-peroent  portfolio  limitation  on  the 
FCL  far  leases  it  makes  to  processing  or 
marketing  operations. 

Upon  reconsideration,  we  have 
concluded  that  the  Act  does  not  impose 
portfolio  Umitations  cm  leases  to 
processing  and  marketing  operations.  In 
the  absence  of  a  statutcwy  requirement 
or  a  safsty  and  soundness  concern,  we 
do  not  believe  such  a  limitation  on 
leasing  activity  is  necessary.  Therefore, 
we  have  not  included  proposed 
$  616.6230  in  the  repropoead  ru)e. 

8.  Slock  Pnrchaaa  Kaqnirements 

We  read  the  Act  to  impose  a  stock 
purchase  requirement  in  connection 
with  some  leases,  but  not  othms.  The 
Act  authorizes  FCBs  to  lease  facilities 
and  equipment  to  "persons  eligible  for 
credit"  In  contrast,  the  Act  authorizes 
PCAs  and  Banks  for  Cooperatives  (BCs) 
to  lease  equipment  only  to 
"stoddioldere."  but  does  not  prescribe 
any  minimum  stock  purchase 
requirement  Therefore,  lessees  who 
\bb9b  equipment  from  PCAs.  ACAs.  BCs. 
or  ACBs  under  titles  D  or  in  of  the  Act 
must  be  stodcholders. 

Because  cooperatives  operate  on  a 
one-person,  (me-vote  basis,  the  number 
of  shares  of  stock  does  not  affect 
membership  rights.  Therefore,  the 
purchase  of  a  single  share  of  stock  is 
sufficient  to  satisfy  the  stodcholder 
requirement  Institutions  may  also 
satisfy  the  stock  requirement  by 
counting  outstanding  shares 
stoddiolden  already  own.  The  stodi 
requirement  in  the  reproposed  rule 
would  not  apply  to  the  FCL  because  its 
stockholden  are  System  banks,  rather 
.'  than  its  lease  customos.  The  disclosure 
requiremmts  for  equities  issued  as  a 
conditicm  to  obtain  a  lease  would  be  the 
same  as  disclosure  requirements  for 
equities  issued  as  a  condition  to  obtain 
a  loan  as  required  under  §  615.5250(a) 
and  (b)  of  this  chapter. 

AgriRiink  inquired  whether  System 
institutions  could  issue  participation 
certificates  to  lessees,  rather  than  stock. 
Because  both  stock  and  participation 
certificates  satisfy  the  membership 
requirements  of  the  Act  the  FCA  has 
allo«rad  System  institutions  to  use 


eidwr  ana.  We  inaaftad  die  phtaae  "or 
one  partidprtian  certificate"  into  the 
reproposed  rule  after  the  phrase  "at 
least  one  share  of  stock,"  in  order  to 
clarify  that  an  institution  may  issue  one 
participatian  "i»*ififai**  to  satisfy  the 
stock  purchase  requirement  if 
auth<Hizad  by  the  institutitm's  bylaws. 
The  repwyoeed  rule  is  now  §  616.6700. 


reqaued  by  lavr. Hie  FCA  oeotinues  to 
b^eve  diat  pioviding  sudi  a  notice  is 
a  good  busiiMss  practice.  The 
rewopoeed  rule  is  now  §616.6800. 

The  aodsting  leasing  regulatioDS  in 
§§  618.8050  and  618.8060  will  be 
ddeted  upon  the  eSsctive  date  of  the 
final  rule.  The  repropoaed  rale  also 
makes  confurming  ♦f  Hwir^l  r  hangins  to 
§§614.4710  and  621.7. 


The  propoaed  rule  contained  two 
disdosura  requirements.  Proposed 
§  616.6250(a)  wrould  have  required  that 
lease  applicants  be  provided,  not  later 
than  the  time  of  lease  dosing,  a  copy  of 
all  lease  documents  signed  by  the 
lessee.  In  additi<m.  iwcqpoeed 
§  616.6250(b)  would  have  required  a 
System  inMitution  to  rendw  its  decision 
on  the  lease  application  in  as 
expeditious  a  manner  as  is  practical  and 
provide  prcnnpt  written  notice  of  its 
decision  to  the  appUcant 

The  FCL  questioned  what  constitutes 
"lease  dosing."  The  FCL  submits  that  if 
the  term  means  lease  conunenoemeDt 
this  provisifm  could  pose  a  problem  far 
System  lessors  because  it  is  an  industry 
practice  for  leases  to  omunenoe  on 
dehvety  and  acceptance  of  the 
equipment  by  the  lessee,  while  the 

Ciperwork  may  not  be  finalized  until 
ter.  The  FCL  recommended  that  vn 
omit  the  phrase  "not  later  than  the  time 
of  lease  do^ng"  or  alternatively, 
replace  it  with  die  iduase  "within  a 
reasonable  time  following  lease 
dosing."  The  reproposed  rule  is  revised 
to  require  that  copies  be  provided  to  a 
lessee  within  a  reasonable  time 
following  lease  dosing. 

The  FCL  and  AgriBank  opposed  the 
proposed  requirement  to  provide  notice 
of  adverse  action  on  applications.  The 
FCL  contoids  that  requiring  System 
lesson  to  provide  notice  of  adverse 
action  virould  increase  administrative 
costs  and  result  in  an  uneven  playing 
field  compared  to  System  competitors. 
The  FCL  suggested,  as  an  alternative, 
the  adoption  of  a  threshold  similar  to 
thit  contained  in  Federal  Resove  Board 
Regulation  M.  whidi  «uily  appUes  to 
consumer  leases  of  less  than  $25,000. 
AgriBank  rffrfflnn"*"'^"^  that  the  FCA 
eliminate  entirely  the  requimnent  to 
provide  notice  of  adverse  action  because 
the  requirement  would  go  beyond 
current  legal  and  regulatcHy 
requirements  for  other  lessors. 

the  FCA  has  deleted  this  requirement 
in  the  reproposed  rule.  However,  the 
repnqposal  rtmti""—  to  require  that  an 
institution  provide  written  notice  of  its 
decision  on  the  application.  While  the 
FCA  believes  Uttle  additional  burden 
would  result  from  providing  the 
reason(s)  for  adverse  action,  it  is  not 


LklefSdbiacto 

12  CFR  Part  614 

Agriculture,  Banks,  banking.  Flood 
insurance.  Foteign  trade.  Reporting  and 
recordkeeping  requirements.  Rural 


12  CFR  Part  616 

Agriculture,  Banks,  banking,  leasing. 

12  CFR  Part  618 

Agiicidture,  Archives  and  reootds. 
Banks,  banking.  Insurance.  Reporting 
and  recordkeeping  requirements.  Runl 
,  Technical  i 


12  CFR  Part  621 

Accounting.  Agriculture.  Banks, 
banking.  Penalties.  Reporting  and 
recordkeeping  requirements.  Rural 


For  the  reesons  staled  in  the 
preamble,  parts  614. 618  and  621  are 
proposed  to  be  amnded  and  part  616  is 
prt^oaed  to  be  added  to  thapiu  VL  title 
12  of  the  Code  of  Federal  Regulations  to 
read  as  follows: 

PART  814— LOAN  POUOES  AND 


1.  The  authority  dtation  far  part  814 
is  revised  to  read  as  follows: 

AlhsiMj  42  U.S.C  4012a.  410«a.  4104b, 
4106.  and  4128;  sks.  1.3.  l.S.  1.6. 1.7. 1.9. 
1.10. 1.11,  2.0.  2.2,  2.3,  2.4.  2.10.  2.12.  2.13. 
2.15,  3.0.  3.1.  3.3.  3.7,  3.8, 3.10,  3.20,  iJ». 
4.12,  4.12A.  4.13.  4.13B.  4.14, 4.14A.  4.14C 
4.14D.  4.14E.  4.18. 4.18A.  4.19. 4.25. 4.26, 
4.27.  4.28. 4.36.  4.37,  5.9,  S.10.  5.17,  7.0.  7.2. 
7.6,  7.8.  7.12.  7.13, 8.0, 8.S  of  dw  Farm  Qedit 
Act  (12  U.S.C  2011.  2013. 2014,  201S,  2017. 
2018.  2019.  2071.  2073,  2074.  2075.  2091.    — 
2093.  2094,  2097,  2121.  2122.  2124.  2128, 
2129.  2131,  2141. 2149,  2183,  2184,  2199, 
2201.  2202.  2202a.  2202c  2202d  2202*. 
2206.  2206a.  2207.  2211.  2212.  2213,  2214. 
^219a.  2219b.  2243.  2244. 2252.  2279a. 
2279e-2.  2279b.  2279C-1.  22791.  2279f-l. 
2279aa.  2279aa-S);  sec  413  of  Pub.  L  100- 
233. 101  Stat  1568. 1639. 


§814.4328    [Amsntfsdg 

2.  Section  614.4325  is  amended  by 
removing  the  word  "leases."  from 

3rThe  hoading  of  subpart  )  is  revised 
to  read  as  follows: 
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4.  Section  614.4350  is  amended  by 
revising  paragraphs  (a)  and  (c)  to  read  as 
follows: 

1614.4360    DafmWons. 

•  •        •        •        • 

(a)  Borrower  means  an  individual, 
partnership,  joint  venture,  trust, 
corporation,  or  other  business  entity 
(except  a  Farm  Credit  System 
association  or  other  finjinring 
instituticm  that  complies  with  the 
criteria  in  section  1.7(b)  of  the  Act  and 
the  regulations  in  subpart  P  of  this  part) 
to  which  an  institution  has  made  a  loan 
or  a  commitment  to  make  a  loan  either 
directly  or  indirectly.  For  the  purposes 
of  this  subpart,  the  term  "borrower" 
includes  any  customer  to  whom  an 
institution  has  made  a  lease  or  a 
commitment  to  make  a  lease. 

•  •        •        •        • 

(c)  Loai\  means  any  extension  of,  or 
commitment  to  extend,  credit 
authorized  under  the  Act  whether  it 
results  from  direct  negotiations  between 
a  lender  and  a  borrower  or  is  purchased 
from  or  discounted  for  another  lender, 
including  participation  interests.  The 
term  "loan"  includes  loans  and  leases 
outstanding,  obligated  but  undisbursed 
commitments  to  lend  or  lease,  contracts 
of  sale,  notes  receivable,  other  similar 
obligations,  guarantees,  and  all  types  of 
leases.  An  institution  "makes  a  loan  or 
lease"  when  it  enters  into  a  commitment 
to  lend  or  lease,  advances  new  funds, 
substitutes  a  different  borrovver  or  lessee 
for  a  borrower  or  lessee  who  is  released, 
or  where  any  other  person's  liability  is 
added  to  the  outstanding  loan,  lease  or 
commitment. 


1614.4361  [Afiwnded] 

5.  Section  614.4351  is  amended  by 
adding  the  words  "and  leasing" 
between  the  words  "lending"  and  "limit 
base"  each  place  they  appear  in  the 
heading  and  in  the  entire  section. 

1614.4362  [Amended] 

6.  Section  614.4352  is  amended  by 
adding  the  words  "and  leasing" 
between  the  words  "lending"  and  "limit 
base"  in  paragraphs  (a)  and  (b)(1);  and 
by  adding  the  words  "and  leasing" 
between  the  words  "lending"  and 
"limits"  in  paragraph  (bH2). 

1614.4363  (Amended] 

7.  Section  614.4353  is  amended  by 
adding  the  words  "and  leasing" 
betMreen  the  words  "lending"  and  "limit 


1614.4364    (> 

8.  Section  614.4354  is  amended  by 
adding  the  words  "and  leasing" 
between  the  words  "lending"  and  "limit 


1614.4386   (Amendeiq 

9.  Section  614.4355  is  amended  by 
adding  the  words  "and  leasing" 
between  the  words  "lending"  and  "limit 
base"  in  the  introductory  par^raph; 
and  by  removing  the  word  "lending"  in 
the  headings  of  paragraphs  (a)  and  (b). 


H  614.4366-614.4360 

10.  Sectioos  614.4356  through 
614.4360  are  redesignated  as 
§§614.4357  through  614.4361;  and  a 
new  §  614.4356  is  added  to  read  •» 
follows: 

1614.4366    FamCredttLsMinaServtoee 
vofporsDon. 

The  Farm  Credit  Leasing  Services 
Corporation  may  enter  into  a  lease 
agreement  with  a  lessee  if  the 
consolidated  amount  of  all  leases  and 
undisbursed  commitments  to  that  lessee 
or  any  related  entities  does  not  exceed 
25  percent  of  its  lending  and  leasing 
limit  base. 

11.  Newly  designated  §614.4358  is 
amended  by  adding  the  words  "and 
leasing"  between  the  words  "lending" 
and  "limit"  in  the  introductory  text  of 
paragraphs  (a)  and  (b);  by  adding  the 
words  "and  lease  balances  outstanding" 
after  the  word  "loans"  the  first  place  it 
appeara  in  paragraph  (a)(1);  by  removing 
the  reference  "§614.4358"  and  adding 
in  its  place  the  reference  "§  614.4359" 
in  paragraph  (a)(3):  by  redesignating 
existing  paragraph  (b)(5)  as  paragraph 
(b)(6);  and  by  adding  a  new  paragraph 
(b)(5)  to  read  as  follows: 

1614.4366   CoiiinulaMuii  d  obWgrtloiie. 

•        •        •        •        • 

(b)*  •  • 

(5)  Interests  in  leases  sold  when  the 
sale  agreement  provides  that: 

(i)  The  interest  sold  must  be: 

(A)  An  undivided  interest  in  all  the 
lease  payments  or  the  residual  value  of 
all  the  leased  property;  or  (B)  A 
fractional  undivided  interest  in  the  total 
lease  transaction; 

(ii)  The  interest  must  be  sold  without 
recourse;  and 

(iii)  The  sharing  of  all  lease  payments 
must  be  on  a  pro  rata  basis  according  to 
the  percentage  interest  in  the  lease 
paytaents. 


1614.4366    (AfflMMMI 

12.  Newly  designated  §  614.4359  is 
amended  by  adding  the  words  "and 
leasing"  between  the  words  "lending" 


and  "limit"  in  paragraphs  (a) 
introductory  text.  (b).  and  (c);  by 
removing  the  reference  "§  614.4356" 
and  adding  in  its  place,  the  reference 
"§614.4357"  in  paragraph  (a)(l)(iU): 
and  by  removing  the  reference 
"§  614.4358"  and  adding  in  its  place, 
the  reference  "§614.4359"  in  the 
heading  for  column  two  in  Table  1. 

13.  Newly  designated  §614.4360  is 
amended  by  adding  the  words  "and 
leasing"  between  the  words  "lending" 
and  "limit"  in  the  heading  and  in 
paragraphs  (a),  (b).  (c).  and  (d);  by 
removing  the  reference  "§  614.4360" 
and  adding  in  its  place,  the  reference 
"§614.4361"  in  paragraph  (a);  by 
removing  the  refierence 
"§  614.4359(b)(3)"  and  adding  in  its 
place,  the  reference  "§  614.4360(b)(3)" 
in  paragraph  (c);  by  redesignating 
paragraph  (d)  as  paragraph  (e):  and  by 
adding  a  new  paragr^h  (d)  to  read  as 
follows: 

§614.4360   Landtag  and  leasing  mitt 


(d)  All  leases,  except  those  that  are 
permitted  under  the  provisions  of 
§614.4361.  reading  "eOsctive  date  of 
this  subpart"  in  §  614.4361(a)  and 
"effective  date  of  these  regulations"  in 
§  614.4361(b)  as  "effective  date  of  this 
amendment."  shall  be  in  compUance 
with  the  lending  and  leasing  limit  on 
the  date  the  lease  is  made,  and  at  all 
times  thereafter. 


1614.4361    [Amandad] 

14.  Newly  designated  §614.4361  is 
amended  by  adding  the  words  "and 
leasing"  between  the  words  "lending" 
and  "limits"  in  each  place  they  appear 
in  paragraphs  (a)  and  (b);  and  by 
removing  the  reference  "§614.4359" 
and  adding  in  its  place,  the  reference 
"§614.4360"  in  paragraph  (b). 

Subpart  Q    BantoterCoopwallws 
and  Agricultural  CradK  Banks 
nnancing  bitamational  Trada 

§614.4710   [Amandad] 

15.  Section  614.4710  is  amended  by 
adding  the  words  "and  leasing" 
between  the  words  "lending"  and 
"limits"  in  the  last  sentence  of  the 
introductory  paragraph  and  in 
paragraphs  (a)(2)  and  (aK3). 

16.  A  new  part  616  is  added  to  read 
as  follows: 

PART616-LEASMQ 

Sec 

616.6000    DefiniUom. 
616.6100    Purchaaeandaaleofintemstsin 
leases. 
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616.6200    Out-of-territory  leasing. 
616.6300    Leasing  policies,  procedures,  and 

underwriting  standards. 
616.6400    Documentation  requirements. 
616.6500    Investment  in  leased  assets. 
616.6600    Leasing  limits. 
616.6700    Stock  purchase  requirements. 
616.6800    Disclosure  requirements. 

Amhority:  Sees.  1.3, 1.5. 1.6, 1.7. 1.9. 1.10, 
1.11,  2.0,  2.2,  2.3,  2.4,  2.10,  2.12.  2.13,  2.15, 
3.0.  3.1,  3.3.  3.7,  3.8.  3.9,  3.10.  3.20,  3.28, 4.3, 
4.3A,  4.13. 4.13A,  4.13B,  4.14. 4.14A.  4.14C 
4.14D.  4.14B,  4.18, 4.18A.  4.25, 4.26, 4.27, 
4.28, 4.36. 4.37.  5.9. 5.10.  5.17,  7.0,  7.2. 7.3, 
7.6,  7.8,  7.12,  7.13  (rfthe  Fann  Credit  Act  (12 
U.S.C  2011,  2013.  2014,  2015,  2017,  2018. 
2019,  2071.  2073.  2074,  2075,  2091,  2093, 
2094,  2097,  2121.  2122.  2124,  2128,  2129, 
2130,  2131.  2141.  2149.  2154,  2154a,  2199, 
2200,  2201,  2202,  2202a.  2202c.  2202d, 
2202e.  2208,  2206a,  2211,  2212.  2213.  2214. 
2219a.  2219b,  2243,  2244,  2252.  2279a. 
2279a-2.  2279a-3.  2279b.  2279c-l.  2279f, 
2279t-l). 


PART61»-4EASMQ 

§616.6000    Danmtlona. 

For  the  purposes  of  this  part,  the 
follovring  definitions  shall  apply: 

(a)  Interests  in  leases  means 
ownership  interests  in  any  aspect  of  a 
lease  transaction,  including,  but  not 
limited  to.  servicing  rights. 

(b)  Lease  means  any  contractual 
obligation  to  own  and  leese,  or  lease 
with  the  option  to  purchase,  equipment 
or  facilities  used  in  the  operations  of 
persons  eligible  to  borrow  under  part 
6i3ofthischaptOT. 

(c)  Sale  with  recourse  means  a  sale  of 
a  lease  or  an  interest  in  a  leese  in  which 

the  seller 

(1)  Retains  satuB  risk  of  loss  from  the 
transfierred  asset  for  any  cause  except 
the  seller's  breach  of  usual  and 
customary  warranties  at  representations 
designed  to  protect  the  purchaser 
against  fraud  or  misrepresentaticm;  or 

(2)  Has  an  d>ligation  to  make 
payments  to  any  party  resulting  bam: 

(i)  Default  on  the  lease  by  the  lessee 
or  guarantor  or  any  other  deficiencies  in 
the  lessee's  perfninanoe; 

(ii)  Changes  in  the  market  value  of  the 
assets  after  transfer. 

(iii)  Any  contractual  relationship 
between  the  seller  and  purchaser 
incident  to  the  transfer  that,  by  its 
terms,  could  continue  even  after  final 
payment,  default,  or  other  termination 
of  the  assets  transferred;  or 

(iv)  Any  other  cause,  except  that  the 
retention  of  servicing  rights  alone  shall 
not  ctmstitute  recourse. 

§616.6100   Purohaei  and  aaia  ol  misweti 

(a)  Authority  to  purchase  interests  in 
leases.  A  Farm  Credit  Sy^em  institution 
may  purchase  leases  and  interests  in 
leases. 


(b)  Policies.  Each  Farm  Credit  System 
instituticm  that  sells  or  purchases 
interests  in  leases  shall  do  so  only  in 
accordance  with  a  policy  adopted  by  its 
board  of  directors  mat  addresses  the 
following: 

(1)  The  types  of  leases  in  which  the 
institution  may  purchase  or  sell  an 
interest  and  the  types  of  interests  which 
may  be  purchased  or  sold; 

(2)  The  underwriting  standards  to  be 
appUed  in  the  purchase  of  interests  in 

leases: 

(3)  Such  limitations  on  the  aggregate 
lease  payments  and  residual  amount  of 
interests  in  leases  that  the  institution 
may  purchase  frtun  a  single  institution 
as  are  necessary  to  diversify  risk,  and 
such  limitations  on  the  aggregate 
amounts  the  institution  may  purchase 
from  all  institutions  as  are  necessary  to 
assuire  that  service  to  the  territory  is  not 
impeded; 

(4)  Identification  and  reporting  of 
leases  in  which  interests  are  sold  or 
purchased: 

(5)  Requirements  for  securing  from 
the  selling  lessee  in  a  timely  maimer 
adequate  financial  and  other 
information  concerning  the  lessee 
needed  to  make  an  independent 
judgment;  and 

(6)  Any  limitaticms  or  conditions  to 
which  sales  at  purchases  are  subject 
that  the  board  deems  appropriate, 
including  arbitration. 

(c)  Purchase  and  sale  agreements. 
Each  agreonent  to  purdiase  or  sell  an 
interest  in  a  lease  shall,  at  a  minimtim: 

(1)  Identify  the  particular  lea8e(s)  to 
be  covered  by  the  agreement: 

(2)  Provide  for  the  transfer  of  lessee 
inf<»mation  on  a  timely  and  continuing 
basis: 

(3)  Identify  the  nature  of  the 
interest(s)  sold  ox  purchased; 

(4)  Specify  the  rights  and  obligations 
of  the  parties  and  the  terms  and 
conditions  of  the  sale; 

(5)  Contain  any  terms  necessary  for 
the  appropriate  administration  of  the 
lease,  including  lease  servicing  and 
monitoring  of  the  servicer  and 
authorizatiim  and  conditions  for  action 
in  the  event  of  lesaee  distress  or  default: 

(6)  Provide  for  a  method  of  resolution 
of  disagreements  arising  under  the 
agreement; 

(7)  Specify  whether  the  contract  is 
assignable  by  either  party:  and 

(8')  In  the  case  of  lease  transactions 
through  agents,  comply  with  the 
provisions  of  §  614.4325(h)  of  this 
chapter,  reading  the  term  "lease"  or 
"leeses"  in  place  of  the  term  "loan"  or 
"loans."  as  applicable. 

(d)  Independent  judgment.  Each 
institution  that  purchases  an  interest  in 
a  lease  shall  make  a  judgment  on  the 


payment  d>ihty  of  the  lessee  that  is 
independent  of  the  originating  or  leed 
lessor  and  any  intermediary  seller  or 
broker  prior  to  the  purchase  of  the 
interest  and  prior  to  any  servicing  action 
that  alters  the  terms  of  the  ordinal 
agreement,  wdiidi  judgment  shall  not  be 
delegated  to  my  per8on(s)  not  employed 
by  the  institution.  A  Farm  Credit  System 
institutitn  that  purchases  a  lease  or  any 
interest  therein  may  use  infc»mation, 
such  as  appraisals  or  inspections, 
furnished  by  die  originating  or  lead 
lessor,  or  any  intermediary  seller  or 
brtdter:  however,  the  purchasing  Farm 
(>0dit  System  institution  diall 
independently  evaluate  sudi 
informatirai  when  exercising  its 
indepmdent  judgment.  The 
ind^endent  judgment  shall  be 
documoited  by  a  payment  analysis  that 
considere  factors  set  forth  in  §  616.6300. 
The  payment  analysis  shall  consider 
such  financial  and  other  lessee 

information  as  would  be  required  by  a 

prudent  lessor  and  shall  include  an 
evaluation  of  the  capacity  and  reliability 
of  the  servicn.  Boards  of  directocs  of 
jointfy  managed  institutions  shall  adopt 
procedures  to  ensure  that  the  interests 
of  tbmr  respective  shareholden  are 
protected  in  paiticipaticm  betwem  sudi 
institutions. 

(e)  Sales  with  recourse.  When  a  lease 
or  interest  in  a  lease  is  sold  with 
recourse,  it  shall  be  accorded  the 
following  treatment: 

(1)  The  lease  ^lall  be  omsidered.  to 
the  extent  of  the  recourse  or  guaranty, 

a  lease  by  the  purchaser  to  the  seller,  as 
well  as  a  lease  from  the  sellw  to  the 
lessee,  for  the  purpose  of  determining 
whether  total  leases  to  a  lessee  are 
within  the  lending  and  leesing  limito 
et^lished  in  subpart )  of  part  614. 

(2)  The  amount  of  the  lease  subject  to 
the  recourse  agreemoat  shall  be 
considered  a  lease  sold  with  recourse 
for  the  purpose  of  computing  capital 
ratios. 

(f)  Similar  entity  lease  transaction*. 
The  provisions  of  §  613.3300  <A  this 
chaptw  that  apply  to  interesU  in  loens 
made  to  similar  entities  shall  a^ly  to 
interests  in  leases  made  to  similar 
entities.  In  applying  these  provisicns. 
the  term  "loan"  shall  be  read  to  include 
the  term  "lease"  and  the  term  "principal 
amount"  shall  be  read  to  include  the 
torm  "leese  amount" 


§61^8300   OwMMsnlloryl 

A  System  institution  may  make  leases 
outside  its  chait«ed  territory.  A  System 
institution  m<'H"fl  out-of-t«ritory  leases 
is  not  required  to  provide  notification 
to.  or  obtain  concurrence  from,  other 
System  institutions. 


56878 
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f6ie.6300    LMaing  poUdM,  prooedurM, 
and  underwrtting  tandarda. 

The  board  of  each  institution  engaged 
in  lease  underwriting  shall  set  forth  a 
written  policy  (or  policies)  and 
procedures  governing  such  activity  that 
reflect  lease  practices  that  control  risk 
and  comply  with  all  applicable  laws 
and  regulations.  Any  leasing  activity 
shall  comply  with  the  lending  policies 
and  loan  underwriting  requirements  in 
§  614.4150  of  this  chapter.  An 
institution  engaged  in  the  making, 
purchasing,  or  syndicating  of  leases  also 
must  establish  written  policies  and 
procedures  that  address  the  additional 
risks  associated  with  leasing.  Written 
policies  and  procedures  shall  address 
the  following,  if  applicable: 

(a)  Appropriateness  of  the  lease 
amount,  purpose,  and  terms  and 
conditions,  including  the  residual  value 
established  at  the  inception  of  the  lease; 

(b)  Process  for  estimating  the  leased 
asset's  markist  value  during  the  lease 
term; 

(c)  Types  of  equipment  and  facilities 
the  institution  will  lease; 

(d)  Remarketing  of  leased  property 
and  associated  risks; 

(e)  Property  tax  and  sales  tax 
reporting; 

(0  Title  and  ownership  of  leased 
assets; 

(g)  Title  and  licensing  for  motor 
vehicles; 

(h)  Liability  associated  with 
ownership,  including  any 
environmental  hazard  or  risks; 

(i)  Insurance  requirements  for  both 
the  lessor  and  lessee; 

(j)  Classification  of  leases  in 
accordance  with  generally  accepted 
accounting  principles:  and 

(k)  Tax  treatment  of  lease  transactions 
and  associated  risks. 

fei&e400    DocumantalloniaqulranMfrta. 

Each  institution  shall  adequately 
docimient  that  any  asset  it  leases  is 
within  its  statutory  authority. 


|61«.660O   InvaatmantinI 

An  institution  may  acquire  property 
to  be  leased,  if  the  acquisition  of  the 
property  is  consistent  with  the  leasing 
then  conducted  by  the  institution  or  is 
consistent  with  a  business  plan  for 
expansion  of  the  institution's  existing 
leasing  business  or  for  entry  into  the 
leasing  business. 

fCie.a600    Laaainglimna. 

All  leases  made  by  Farm  Credit 
System  institutions  shall  be  subject  to 
the  lending  and  leasing  limits 
prescribed  in  subpart )  of  part  614  of 
this  chapter. 


feie.6700    Stock  pufdwaa  raqulramanta. 

(a)  Each  System  institution  making  an 
equipment  lease  under  titles  n  or  ID  of 
the  Act  shall  require  the  lessee  to 
purchase  at  least  one  share  of  stock  or 
one  participation  certificate  in 
accordance  with  its  bylaws,  unless  the 
lessee  already  owns  stock  in  the 
institution  making  the  lease.  This 
provision  does  not  apply  to  the  Farm 
Credit  Leasing  Services  Corporation. 

(b)  The  disclosure  requirements  of 
§  615.5250(a)  and  (b)  of  this  chapter 
shall  apply  to  stock  (or  participation 
certificates)  purchased  as  a  condition  for 
obtaining,  a  lease. 

1618.6800    Oiaclosura  raqulranMnta. 

(a)  Each  System  institution  shall 
furnish  to  each  lessee  a  copy  of  all  lease 
documents  signed  by  the  lessee  in 
connection  with  the  lease,  within  a 
reasonable  time  following  lease  closing. 

(b)  Each  System  institution  shall 
render  its  decision  on  a  lease 
application  in  as  expeditious  a  manner 
as  is  practical.  Upon  reaching  a  decision 
on  a  lease  application,  the  institution 
shall  provide  prompt  written  notice  of 
its  decision  to  the  applicant. 

PART  eift-QENERAL  PROVISIONS 

17.  The  authority  citation  for  part  618 
continues  to  read  as  follows: 

Anlliority:  Sees.  1.5. 1.11. 1.12.  2.2. 2.4. 
2.5.  2.12.  3.1.  3.7.  4.12.  4.13A.  4.25.  4.29.  5.9. 
5.10.  5.17  of  the  Farm  Credit  Act  (12  U.S.C 
2013,  2019,  2020,  2073,  2075,  2076,  2093. 
2122.  2128,  2183.  2200,  2211.  2218.  2243. 
2244,  2252). 

Subpart  C—Leaaing 

SubfMrt  C— [Ramovad  and  Raaarvad] 

18.  Subpart  C,  consisting  of 
§§618.8050  and  618.8060,  is  removed 
and  reserved. 

PART  821— ACCOUNTINQ  AND 
REPORTINQ  REQUIREMENTS 

19.  The  authority  citation  for  part  621 
continues  to  read  as  follows: 

Aathoritjr:  Sees.  5.17. 8.11  of  the  Farm 
Credit  Act  (12  U.S.C  2252.  2279aa-ll). 

Subpart  C— Loan  Parformanca  and 
Valuation 


Dated:  October  20, 1998. 
Floyd  Fithian. 

Secretary,  Farm  Credit  Administration  Board. 
(FR  Doc.  98-28480  Filed  10-22-98;  8:45  am) 
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1621.7    [Amandadl 

20.  Section  621.7  is  amended  by 
removing  the  reference 
"§  614.4358(a)(2) "  and  adding  in  its 
place,  the  reference  "§  614.4359(a)(2)" 
in  paragraph  (a)(2)(iii). 


DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 
26  CFR  Parta  1  and  301 
[REO-102023-08I 
RtN  1645-AW14 

PartnaraMp  Ratuma  Required  on 
Magnetic  Madia 

AOENCV:  Internal  Revenue  Service  (IRS), 
Treasury. 

ACTION:  Notice  of  prop>osed  rulemaking 
and  notice  of  public  hearing. 

SUMMARY:  This  document  contains 
proposed  regulations  relating  to  the 
requirements  for  filing  partnership 
returns  on  magnetic  media  under 
section  6011(e)  of  the  Internal  Revenue 
Code.  The  proposed  regulations  reflect 
changes  to  the  law  made  by  the 
Taxpayer  Relief  Act  of  1997.  The 
proposed  regulations  affect  partnerships 
with  more  than  100  partners.  This 
document  also  provides  a  notice  of  a 
public  hearing  on  these  proposed 
regulations. 

DATES:  Written  comments  must  be 
received  by  January  21, 1999.  Requests 
to  speak  (with  outlines  of  oral 
comments)  at  the  public  hearing 
scheduled  for  January  13, 1999,  must  be 
received  by  December  23, 1998. 
AOOnCSSES:  Send  submissions  to: 
CC:DOM<X)RP:R  (REG-1 02023-98), 
Room  5228,  Internal  Revenue  Service, 
POB  7604,  Ben  Franklin  Station, 
Washington,  DC  20044.  Submissions 
may  be  hand  delivered  Monday  through 
Friday  between  the  hours  of  8  ajn.  and 
5  p.m.  to:  CC:DOM<X)RP:R  (REG- 
102023-98),  Courier's  Desk.  Internal 
Revenue  Service.  1111  Constitution 
Avenue  NW.,  Washington,  DC 
Alternatively,  taxpayers  may  submit 
comments  electronically  via  the  Internet 
by  selecting  the  "Tax  Regs"  option  on 
the  IRS  Home  Page,  or  by  submitting 
comments  directly  to  the  IRS  Internet 
site  at  htpp://www.irs.u8trea8.gov/prod/ 
tax_regs/comment8.html.  The  public  ~^ 
hearing  will  be  held  in  Room  2615, 
Internal  Revenue  Building,  1111 
Constitution  Avenue,  NW..  Washington, 
DC  20224. 

FOR  FURTHER  MFORMATKM  CONTACT: 
Concerning  the  proposed  regulations. 
Bridget  E.  Finkenaur,  202-622-4940; 


concerning  submissions  of  comments, 
the  hearing,  and/or  to  be  placed  on  the 
building  access  Ust  to  attend  the 
hearing,  Mike  Slaughter,  202-622-7190 
(not  toU-free  numbers). 
SUPPLEMENTARY  aiFOnMATION: 

BackgdNUid 

This  document  contains  proposed 
amendments  to  the  Regulations  on 
Procedure  and  Administration  (26  CFR 
part  301)  relating  to  the  filing  of 
partnership  returns  on  magnetic  media 
under  section  6011(e)(2)  of  the  Internal 
Revenue  Code.  Section  6011(e)(2)  was 
amended  by  section  1224  of  the 
Tajqtayer  Relief  Act  of  1997.  Public  Law 
105-34  (111  Stot  788  (1997))  (the  Act), 
effective  for  taxable  years  ending  on  or 
after  December  31, 1997.  Section 
6012(e)  of  the  Intonal  Revenue  Service 
Restructuring  and  Reform  Act  of  1998, 
Public  Uw  105-206  (112  SUt.  685 
(1998)),  changes  the  effactive  date  of 
section  1224  of  the  Act  to  taxable  years 
beginning  after  December  31, 1997. 

Section  6011(e)  authorizes  the 
Secretary  to  prescribe  regulations 
providing  the  standards  for  determining 
which  returns  must  be  filed  on  magnetic 
media  or  in  other  machine-readable 
form.  Secticm  6011(e)(2)(A)  provides 
that  the  regulations  may  not  require  any 
person  to  file  returns  on  magnetic  media 
unless  the  person  is  required  to  file  at 
least  250  returns  during  the  calendar 
year.  However,  the  last  sentence  of 
section  6011(e)(2).  which  vma  added  by 
section  1224  of  the  Act,  provides  that 
the  Secretary  must  prescribe  regulations 
requiring  partnerships  with  more  than 
100  partners  to  file  returns  on  magnetic 
media.  In  addition,  section  6011(e)(2)(B) 
requires  that  the  regulations  take  into 
^ifroiint  (among  other  relevant  factors) 
the  abili^  of  the  taxpayer  to  comply  at 
reasonable  cost  with  the  requirements  of 
the  r^ulations. 

CurrenUy.  the  IRS  pcnnits  certain 
partnerships  to  file  their  partnoship 
returns  on  magnetic  media  (including 
magnetic  tape,  floppy  disk,  and 
electronic  filing)  with  the  Internal 
Revenue  Service  Cotter  in  Andover. 
Massachusetts.  Under  this  voluntary 
program,  participants  have  the  option 
of:  (1)  submitting  the  entire  partnership 
tax  return  (including  Form  1065.  U.S. 
Partnership  Return  of  Income. 
Schedules  K-1.  Partner's  Share  of 
Income.  Credits.  Deductions,  etc..  and 
all  other  related  ftHins  and  schedules) 
on  magnetic  media,  or  (2)  submitting 
only  the  Schedules  K-l  on  magnetic 
media  and  filing  the  rest  of  the 
partnership  return  on  paper^ 

hi  Notice  97-77  (1997-52  LR.B.  18 
(December  29. 1997)).  the  IRS  notified 
taxpayere  that  the  Act  s  amendment  to 


section  6011(e)(2)  is  not  self-executing. 
Rather,  the  IRS  must  first  issue 
regulations  that  would  require 
partnerships  with  more  thian  100 
paitnere  to  file  their  partnership  returns 
on  magnetic  media.  Accordingly, 
partnerships  were  not  required  to  file 
their  1997  partnership  returns  on 
magnetic  media. 

Explanatioa  of  Proviskins 


In  General 

The  proposed  regulations  provide  that 
partnerships  with  more  than  100 
partners  must  file  their  partnership 
returns  on  magnetic  media.  The 
determination  of  wbethw  a  partnership 
has  more  than  100  partners  is  made  by 
counting  the  number  of  partners  the 
partnership  had  over  the  partnership's 
taxable  year,  regardless  of  whether  a 
partner  was  a  partner  few  the  entire  year 
or  whether  the  partnership  had  over  100 
partners  aa  any  particular  day  in  the 
year. 

The  proposed  regulations  provide  that 
a  partnership  return  is  a  form  in  Series 
1065  (including  Form  1065,  U.S. 
Partnership  Return  of  Income,  and  Form 
1065-B,  U.S.  Return  of  Income  few 
Electing  Large  Partnerships),  along  with 
the  corresponding  Schedules  K-1  and 
all  other  related  ftwins  and  schedules 
that  are  required  to  be  attadied  to  the 
Series  1065  form. 

Magnetic  media  means  any  magnetic 
media  pomitted  under  appUcable 
regulations,  revenue  procedures,  or 
publications.  The  IRS  will  prescribe 
procedures  for  participation  in  the 
mandatory  magnetic  media  filing 
program  for  partnerships  with  more 
than  100  partners.  Included  in  those 
procedures  will  be  methods  far 
registering  for  the  program  and  signing 
the  partnership  return.  The  procedures 
will  be  contained  in  applicahle  revenue 
procedures  or  publications. 

The  term  magnetic  media  generally 
includes  magnetic  tape,  tape  cartridge, 
and  diskette,  as  well  as  other  media 
(such  as  electronic  filing).  Consistent 
with  the  definition  of  magnetic  media  in 
other  regulations,  the  proposed 
regulations  define  magnetic  media 
broadly.  However,  under  these 
regulations,  the  Service  plans  to  require 
partnerships  with  more  than  100 
partners  to  file  their  partnership  returns 
electronically.  These  requirements  for 
electronic  filing  will  be  detailed  in 
applicable  revenue  procedures  or 
publications. 

The  IRS  and  Treasury  Department 
believe  that  requiring  afEocted 
partnerships  to  file  electronically  will 
antmnro  the  quality  of  IRS  s  customer 
service  and  will  reduce  the  costs 


associated  with  m»'"t»'"'"e  die  ability 
to  accept  forms  in  a  variety  of  magnetic 
media.  Furthermore,  the  IRS  and 
Treasury  Department  believe  that 
electronic  fiung  has  less  burden  on 
taxpayers  than  filing  using  other  fcwms 
of  magnetic  media. 

Electronic  filing  redtices  the  normal 
processing  time  associated  with  paper 
returns  in  that  there  is  minimal  hands- 
on  processing  and,  therefore,  there  are 
no  paperwork  delays.  Faster  processing 
means  faster  settling  of  accounts  and 
better  customer  senrioe.  Electmnic  filing 
also  reduces  errors  and  increases 
security  by  reducing  duplicate  or 
emmeous  returns.  In  addition, 
taxpayers  receive  prompt 
acknowledgment  that  their  returns  have 
been  received  and  accepted  by  the 
Internal  Revm^^Sovioe.  Finally, 
electronic  filing  reduces  the  operating 
costs  for  taxpayers  whose  data  already 
resides  on  a  computer  system.  OveraU. 
electronic  filing  of  partnership  returns 
should  increase  customer  satisfaction 
and  confidence  in  the  filing  process, 
and  be  more  cost  effective  for 
partnerships. 

Although  the  IRS  Service  Center  in 
Andover,  Massadiusetts  currenUy 
accepts  retiims  in  the  voluntary 
program  on  various  forms  of  magnetic 
media,  the  systems  at  this  facility  are 
not  year  2000  compliant  and  will  not  be 
in  operation  after  1999.  Accordingly,  in 
designing  its  new  magnetic  media 
systems  to  accept  ele^ronically  filed 
returns  only,  the  IRS  anticipates  that  it 
will  no  longer  be  able  to  accept  returns 
filed  in  the  form  curroitly  used  by  some 
partnerships  in  the  voltmtary  program. 

Hardship  Waiver 

The  proposed  regulations  provide 
procedures  for  granting  wmivers  of  the 
magnetic  media  filing  requirements  for 
one  or  more  years  in  cases  of  hardship. 
A  determination  of  hardship  will  be 
baaed  upon  all  of  the  facts  and 
circumstances.  Some  factors  that  will  be 
considered  in  granting  waiven  include 
the  reasonablcBMSs  of  the  incremental 
cost  to  the  partnership  of  complying 
with  the  magnetic  media  filing 
requirements  as  well  as  temporary 
equipment  breakdowns  and  destruction 
of  magnetic  media  filing  equipmenL 


The  proposed  regulations  provide  that 
if  a  partnership  has  more  thaio  100 
paitnere  and  is  required  to  file  a 
partnership  return,  hut  fails  to  file  its 
Series  1065  form,  accompanying 
Schedules  K-1,  and  all  odiar  related 
forms  and  sdiedules  in  the  manner 
required,  the  partnership  is  deemed  to 
have  failed  to  file  correct  infonnation 
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retiinu  for  purposes  of  the  information 
reporting  penalty  under  aectirai  6721. 
Penalties  for  failure  to  file  correct 
information  returns  would  apply  for 
each  Schedule  K-1  that  is  not  filed 
using  permissible  magnetic  media. 

PropoMd  EflbctiTe  Data* 

The  IRS  is  currently  focusing  a 
significant  portion  of  its  resources  on 
the  Year  2000  date  change.  In  addition, 
the  IRS  is  developing  new  programs  to 
accommodate  the  new  Form  106&-B 
and  partnership  returns  filed  with  a 
foreign  address  on  the  Series  1065  form. 
Further,  partnerships  will  have  to 
update  their  processes  and  technology 
to  implement  the  electronic  filing 
requirements. 

Taking  these  factors  into 
consideration,  the  proposed  regulations 
would  delay  the  elective  date  for  filing 
partnership  returns  on  magnetic  media, 
and  phase  in  the  magnetic  media  filing 
of  certain  partnership  returns.  Thus,  the 
proposed  regulations  would  be 
generally  effiective  for  partnership 
returns  for  partnership  taxable  years 
ending  on  or  after  December  31, 1999. 
However,  electing  large  partnerships 
under  section  775  and  partnerships 
using  foreign  addresses  on  their  ^ries 
1065  forms  would  not  be  required  to  file 
their  partnership  returns  using  magnetic 
media  for  taxable  years  ending  before 
January  1,  2001. 

Special  Analyse* 

It  is  hereby  certified  that  the 
regulations  in  this  document  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
This  certification  is  based  on  a 
determination  that  these  regulations 
will  impose  no  additional  reporting  or 
recordkeeping  requirement  and  will 
prescribe  only  the  method  for  filing 
partnership  returns  that  are  already 
required  to  be  filed  under  section  6031. 
Accordingly,  a  Regulatory  Flexibility 
Analysis  under  the  Regulatory 
Flexibility  Act  (5  U.S.C  chapter  6)  is 
not  required. 

It  has  been  determined  that  this  notice 
of  proposed  rulemaking  is  not  a 
significant  regulatory  action  as  defined 
in  EO 12866.  Therefore,  a  regulatory 
assessment  is  not  required. 

Pursuant  to  section  7805(f)  of  the 
Internal  Revenue  Code,  this  notice  of 
proposed  rulemaking  will  be  submitted 
to  the  Chief  Counsel  for  Advocacy  of  the 
Small  Business  Administration  for 
comment  on  its  impact  on  small 
business. 

Commenta  and  Public  Hearing 

Before  these  proposed  regulations  are 
adopted  as  final  regulations. 


consideration  will  be  given  to  any 
comments  that  are  submitted  timely  to 
the  IRS.  All  comments  %vill  be  available 
for  public  inspection  and  copying. 

A  pubUc  hearing  has  been  scheduled 
for  Wednesday,  January  13, 1999,  at  10 
a.m.  in  Room  2615  of  the  Internal 
Revenue  Building,  1111  Constitution 
Avenue,  NW.,  Washington,  DC.  Due  to 
building  security  procedures,  visitors 
must  enter  at  the  10th  Street  entrance, 
located  between  Constitution  and 
Pennsylvania  Avenues.  NW.  In 
addition,  all  visitors  must  present  photo 
identification  to  enter  the  building. 
Because  of  access  restrictions,  visitors 
will  not  be  admitted  beyond  the 
immediate  entrance  area  more  than  15 
minutes  before  the  hearing  starts.  For 
information  about  having  your  name 
placed  on  the  building  access  list  to 
attend  the  hearing,  see  the  FOR  FURTHER 
MFORMA-nON  CONTACT  section  of  this 
preamble. 

The  rules  of  26  CFR  601 .601  (a)(3) 
apply  to  the  hearing. 

Persons  that  wish  to  present  oral 
comments  at  the  hearing  must  submit 
comments  and  an  outline  of  the  topics 
to  be  discussed  and  the  time  to  be 
devoted  to  each  topic  by  December  23. 
1998. 

A  period  of  10  minutes  will  be 
allotted  to  each  person  for  making 
comments. 

An  agenda  showing  the  scheduling  of 
the  spmkers  will  be  prepared  after  the 
deadline  for  receiving  outlines  has 
passed.  Copies  of  the  agenda  will  be 
available  firee  of  charge  at  the  hearing. 

Drafting  Infbimation 

The  principal  author  of  these 
proposed  regulations  is  Bridget  E. 
Finkenaur,  Office  of  the  Assistant  Chief 
Coimsel  (Income  Tax  and  Accounting). 
However,  other  personnel  from  the  IRS 
and  Treasury  Department  participated 
in  the  development  of  these  proposed 
regulations. 


List  ofSublecto 

26  CFR  Parti 

Income  taxes.  Reporting  and 
recordkeeping  requirements. 

26  CFR  Part  301 

Employment  taxes.  Estate  taxes. 
Excise  taxes.  Gift  taxes.  Income  taxes. 
Penalties,  Reporting  and  recordkeeping 
requirements. 

Propoaed  Amendiiients  to  the 
Regolation* 

Accordingly,  26  CFR  parts  1  and  301 
are  proposed  to  be  amended  as  follows: 


PART  1-MCOME  TAXES 

Paragraph  1.  The  authority  citation 
for  part  1  continues  to  read  as  follows: 
Aulhortty:  26  U.S.C  7805  *  *  • 

Par.  2.  Section  1.6031(a)-l  as 
proposed  to  be  added  at  63  FR  3679  is 
amended  by  adding  paragraph  (e)(l)(iv) 
to  read  as  follows: 

f1J03i(a>-l    nelumorpanneraMp 


(e)  •  •  • 

(1)  •  '  • 

(iv)  Returns  filed  on  magnetic  media. 
Notwithstanding  the  provisions  of 
paragraphs  (e)(l)(i)  and  (ii)  of  this 
section,  the  return  of  a  partnership  that 
is  required  to  be  filed  on  magnetic 
media  under  §301.6011-3  of  this 
chapter  must  be  filed  at  the  Service 
Center  indicated  in  relevant  Internal 
Revenue  Service  revenue  procedures, 
publications,  forms,  or  instructions. 


PART  301— PROCEDURE  AND 
ADMMBTRATION 

Par.  4.  The  authority  citation  for  part 
301  is  amended  by  adding  an  entry  in 
numerical  order  to  read  as  follows: 

Authority:  26  U.S.C  7805  *  •  -Section 

301.6011-3  also  issued  under  26  U.S.C  6011; 

•  •  • 

Par.  5.  Section  301.6011-3  is  added  to 
read  as  follows: 

1301.8011-3    Requited  ua*  of  magneUe 
media  for  partneraMp  ratuma. 

(a)  Partnership  returns  required  on 
magnetic  media.  If  a  partnership  with 
more  than  100  partners  is  required  to 
file  a  partnership  return  pursuant  to 
§  1.6031(a)-l  of  this  chapter,  the 
information  required  by  the  applicable 
forms  and  schedules  must  be  filed  on 
magnetic  media,  except  as  otherwise 
provided  in  paragraph  (b)  of  this 
section.  Returns  filed  on  magnetic 
media  must  be  made  in  accordance  ivith 
applicable  revenue  procedures  or 
publications.  In  prescribing  revenue 
procedures  or  publications,  the 
Commiissioner  diay  determine  that 
partnerships  %viU  be  required  to  use  any 
one  form  of  magnetic  media  filing.  For 
example,  the  Commissioner  may 
determine  that  partnerships  witfi  more 
than  100  partners  must  file  their 
partnership  returns  electronically.  In 
filing  its  return,  a  partnership  must 
register  to  participate  in  the  magnetic 
media  filing  program  in  the  manner 
prescribed  by  the  Internal  Revenue 
Service  in  applicable  revenue 
procedures  or  publications. 
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(b)  Waiver.  The  Commissioner  may 
waive  the  requirements  of  this  section  if 
hardship  is  uiown  in  a  request  for 
waiver  filed  in  acoordanoe  widi  this 
paragraph  (b).  A  determination  of 
htfdship  will  be  based  upon  all  of  the 
fiKJts  and  circumstances.  One  tactor  in 
dateimining  hardship  will  be  the 
reascmableness  of  the  incremental  cost 
to  the  partnerriiip  of  complying  with  the 
m^netic  media  filing  requimnents. 
Other  factcHS.  such  as  equipment 
hraakdowns  or  destructicm  of  magnetic 
media  filing  eqoipment.  also  may  be 
considered.  A  request  Ux  waiver  must 
be  made  in  aooardanoe  with  applicable 
revenue  prooeduies  or  publications.  The 
waiver  will  spediy  the  type  of 
partnership  letum  and  the  period  to 
vriiich  it  appUes.  The  waiverwill  also 
be  subject  to  such  terms  and  ooaditians 
legaiding  the  method  of  filing  as  may  be 
praacribed  by  the  Commisskmer. 

(c)  Failure  to  file.  If  a  partnership  fails 
to  file  a  partnnship  return  on  mumetic 
media  in  the  manner  required  and  when 
required  to  do  so  by  this  section,  the 
partnership  will  be  deemed  to  have 
biled  to  file  the  return  in  the  manner 
prescribed  for  purposes  of  the 
infbnnatian  return  penalty  undw 
•action  6721.  See  §  301.6724-l(c)(3)  Ux 
rules  regarding  the  iwaiver  of  penalties 
for  undue  economic  hardship  relating  to 
filino  returns  on  magnetic  media. 

{dfMeanirtg  of  terms.  The  following 
definitions  apply  for  purposes  of  this 
section: 

(1 )  Magnetic  media.  The  term 
magnetic  media  means  any  magnetic 
media  permitted  under  applicable 
regulations,  revenue  procedures,  or 
publications.  These  generaUy  include 
magnetic  tape,  tape  cartridge,  and 
diskette,  as  well  as  other  media  (sudi  as 
electronic  filing)  specifically  permitted 
under  the  applicable  regulations, 
procedures,  or  publications. 

(2)  Partnetship.  The  term  pai^rship 
means  a  partnership  as  defined  in 
§  1.761-l(a)  of  this  chapter. 

(3)  Partner.  The  term  partn»  means  a 
manhw  of  a  partnership  as  defined  in 
section  7701(a)(2). 

(4)  Partnership  return.  The  term 
partnership  return  means  a  fann  in 
Series  1065  (including  Form  1065.  U.S. 
Partnership  Return  of  Income,  and  Form 
1065-B.  U.S.  Return  of  Income  for 
Electing  Large  Partnerships),  along  with 
the  corresponding  Schedules  K-1  and 
all  other  related  farms  and  sdiedules 
that  are  required  to  be  attached  to  the 
Series  1065  form. 

(5)  Partnerships  with  mate  than  100 
partners.  A  partnership  has  mme  than 
100  partnen  if,  over  the  course  of  the 
partnership's  taxable  year,  the 
partnership  had  mora  than  100  partnen. 


regardless  of  whether  a  partner  was  a 
partner  tor  the  entire  year  or  whether 
the  paitnersfaip  had  over  100  partners 
on  any  partimlf  day  in  the  j-ear.  Pot 
purposes  of  this  paragraph  (d)(5). 
however,  only  those  persons  having  a 
direct  interest  in  the  partnership  must 
be  considfiied  partnera  for  purpoaes  of 
detemiining  the  number  of  partners 
during  the  partnersl^p  s  tonble  ymt. 

MExamples.  The  ftrflowing  examples 
illustrate  t^  provisions  of  para^idi 
(d)(5)  of  this  section.  In  the  examples, 
the  partneraliips  utilise  the  calendar 
year,  and  the  taxaUe  year  in  question  is 
1999: 

finunpfe  1.  PartMnhip  P  had  five  ganaral 
putoflfs  and  90  Umitad  partnan  on  January 
1. 1999.  On  March  15, 1999, 10  moie  limited 
partDors  aoqpiiied  an  interatt  in  P.  On 
Smiambar  30, 1999.  tha  10  newest  partnan 
sold  their  individual  partnarship  intsrasU  to 
C  a  ooqwratiaB  wfaidi  was  dot  of  tlia 
original  90  limited  partMR.  On 
31, 1999.  P  had  the  same  five  gBMtal 
partnan  and  90  limited  paitnen  it  had  oo 
January  1. 1999.  P  had  a  total  of  105  partnen 
ow  the  coune  of  partnanhip  taxable  year 
1999.  Thofefoie,  P  most  file  its  1999 
partnership  return  on  magnetic  madia. 

fiminpfe  2.  Paitnardiip  Q  is  a  gsnonl 
partnenliip  that  had  95  partnan  on  January 
1. 1999.  On  March  15, 1999, 10  partnen  aold 
their  individual  partnanhip  intarasts  to 
oocpocation  D,  wluch  was  not  praviously  a 
partner  in  Q.  On  September  30. 1999, 
gjrporstion  D  sold  one-half  of  its  pamunfaip 
intamst  in  equal  shares  to  five  individuals, 
who  wen  not  previously  partnan  in  Q.  Oi 
Decamber  31, 1999.  Q  had  a  total  of  91 
partnors.  and  on  no  date  in  the  year  did  Q 
have  more  than  100  partnan.  Ovar  tlie  coune 
of  the  year,  however,  Q  had  101  partnart. 
Thenfoce,  Q  must  file  its  1999  partnarship 
return  on  magnetic  madia. 

Example  3.  Partnership  G  is  a  ganaral 
partnanhip  with  100  partnen  oo  January  1. 
1999.  There  are  no  new  paitnen  added  toG 
in  1999.  One  of  G's  partnan.  A,  is  a 
partnanhip  widi  S3  partnen.  A  is  one 
partnar.  ngsnilass  of  tbs  number  of  partnan 
A  has.  Therefore.  G  has  100  partnen  and  U 
not  required  to  file  itt  1999  partnarship 
return  (m  magnetic  media. 

(f)  Effective  date.  In  general,  this 
section  applies  to  partnership  returns 
for  taxabk  yean  ending  on  or  after 
December  31. 1999.  However,  electing 
large  partnerships  under  section  775 
and  partnerships  using  foreign 
addresses  on  their  Series  1065  forms  are 
not  required  to  file  using  magnetic 
media  for  taxable  years  ending  bebue 
January  1. 2001. 

Par.  6.  Section  301.6031-1  is  revised 
to  read  as  follows: 

fSOIJOSI-l    RatumafpartnarsNp 


di^iter.  For  provisians  relating  to 
wfgnwHr  media  filing  of  partnarship 
letums.  see  §  301.6011-3. 

Par.  7.  Secticm  301.6721-1  is 
amended  by  removing  the  diird.  fourth, 
and  fifth  sentences  of  paragr^A 
(aX2Xii)  and  adding  fmir  sentences  in 
their  place  to  read  as  follows: 

§yiJWl-1    raii—ieaaoewect 

(a)*  •  • 
(2j .  .  . 

(i^*  *  •  However,  no  penalty  is 
impoeed  under  paragraph  (aXD  of  diis 
aection  solely  by  reason  of  any  failure  to 
comply  with  ^m  reipiireraents  of  section 
6011(eX2).  except  to  the  extent  that  such 
a  frihire  occun  with  respect  to  more 
than  250  infoimatian  returns  (the  250- 
thieshold  requirement)  or  in  the  caae  at 
a  partnership  with  more  than  100 
partners,  more  than  100  infomation 
returns  (the  100-threshold  requirement) 
(collectively,  the  threshold 
requirements).  Each  Schedule  K-l 
considerad  in  applying  the  100- 
threiiiald  reauirament  will  be  treeted  as 
a  separate  inlormatinn  letum.  Theae 
threshold  requirements  aj^ly  separatriy 
to  each  type  of  informatiaa  return 
required  to  be  filed.  Purther.  these 
threshold  requirements  apply  aeparatety 
to  original  and  corrected  returns.  * 


Ospoty  CommisxiotMr  c/lnfanNiy  Aswanue. 
(FR  Doc  96-28264  Filed  10-22-9S:  8:45  am] 


ENVmONyENTAL  PROTECTION 
AQBiCY 

40  CFR  Part  52 

|CA  1W-O0I7  EC;  PM.-t17»-1| 

Aii^nmit  and  Pi  unniyiion  ol 


Comral  DMrtd; 


VtftoyUnMadAIr 


AQENCY:  Environmental  Protection 
Agency  (EPA). 

AcnON:  Propoeed  rule:  extension  of  the 
comment  period. 


For  provisions  relating  to  the 
requirement  of  returns  of  partnership 
income,  see  §  I.6031(a>-1  of  this 


SUMMART:  EPA  is  extending  the 
comment  period  for  a  propoeed  rule 
published  September  14. 1996  (63  FR 
49053).  On  September  14. 1998.  EPA 
proposed  a  limited  approval  and  limited 
disapproval  of  revisioos  to  the 
CaUfomia  State  Implementation  Plan 
controlling  ooddes  of  nitrogan  emissions 
in  the  San  Joaquin  Valley  Unified  Air 


5^882 
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Pollution  Control  District.  At  the  request 
of  the  Western  States  Petroleum 
Association.  EPA  is  extending  the 
comment  period  for  30  days. 
DATES:  The  comment  period  is  extended 
until  November  13. 1988. 


Comments  should  be 
submitted  to:  Andrew  Steckel. 
Rulemaking  Office  (AIR-4).  Air 
Division.  U.S.  Environmental  Protection 
Agency.  Region  DC.  75  Hawthorne 
Street.  San  Francisco.  CA  94105-3901. 

Km  nifmcR  wronnATiON  contact: 

Thomas  C  Canaday  at  (415)  744-1202. 

Dated:  Octobor  S.  1996. 
Laura  Yeddi. 

Acting  Regiona]  AdminiBtrator,  Region  DC. 
(PR  Doc  96-28488  Fitod  10-22-«6: 8:45  am) 


ENVIRONMEHTAL  PROTECTION 
AQENCY 

40  CFR  Pert  180 
(OPP-800M0;  Fm.-8019-7) 
RIN2070-AC18 

Certein  Plent  Reguletore,  Cytokinine, 
Auxine,  QlbbeieNlne.  Ettiylene.  end 
Peleigonlc  Add;  Tderenoe 
Cierapttone 

AQENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

MMMARV:  EPA  proposes  to  establish 
exemptions  from  the  requirement  of  a 
tolerance  for  residues  of  the  active 
ingredients  cytokinins,  auxins, 
gibberallins.  ethylene,  and  pelargonic 
acid  in  or  on  all  food  commodities, 
when  used  as  plant  regulators  on  plants, 
seeds,  or  cuttings  and  on  all  food 
commodities  alter  harvest.  EPA  also 
proposes  to  remove  any  existing  crop- 
specific  tolerances  and/or  exemptions 
from  the  requirement  of  a  tolerance  for 
the  subject  active  ingredients  as  well  as 
considering  such  tolerances  to  be 
reassessed  as  required  by  the  Food 
Quality  Protection  Act  of  1996  (FQPA). 
EPA  is  proposing  this  regulation  on  its 
own  initiative  to  facilitate  the  addition 
of  new  crops,  application  rates,  and  uses 
to  the  labels  of  products  containing  the 
listed  active  ingredients  when  used  as 
plant  regulators. 

DATES:  Comments,  identified  by  the 
docket  control  number  (OPP-3006901. 
must  be  received  on  or  before  December 
22, 1998. 

AOORCSSES:  By  mail,  submit  written 
comments  to:  Public  Information  and 
Records  Integrity  Branch,  hiformation 
Resources  and  Services  Division 


(7S02C).  Office  of  Pesticide  Programs. 
Environmental  Protecticm  Agency.  401 
M  St..  SW..  Washington,  DC  20460.  In 
person,  deliver  comments  to:  Rm.  119. 
CM  «2. 1921  Jefferson  Davis  Hwy.. 
Arlington.  VA. 

Comments  and  data  may  also  be 
submitted  electronically  to:  opp- 
docketABpamail.epa.gov.  Follow  the 
instructions  under  Unit  VI  of  this 
docimient.  No  Confidential  Business 
Information  (CBI)  should  be  submitted 
through  e-mail. 

Infonnation  submitted  as  a  comment 
concerning  this  document  may  be 
claimed  confidential  by  marking  any 
part  or  all  of  that  information  as  CBI. 
Infcvmaticm  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
A  copy  of  the  comment  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  confidmtial 
will  be  included  in  the  public  docket  by 
EPA  without  prior  notice.  The  puUic 
docket  is  available  for  public  inspection 
in  Rm.  1 19  at  the  Virginia  address  given 
above,  from  8:30  a.m.  to  4  p.m..  Monday 
through  Friday,  excluding  legal 
holidays. 

RM  RMTNER  egOWMATION  CONTACT:  By 
mail:  Denise  Qteenway.  c/o  Product 
Manager  (PM)  90.  Biopesticides  and 
Pollution  Prevention  Division  (751 IC), 
Office  of  Pesticide  Programs. 
Environmental  Protection  Agency.  401 
M  St.,  SW..  Washington.  DC  20460. 
Office  location,  telephone  number  and 
e-mail  address:  9*  fl.,  Crystal  Mall  #2. 
1921  Jefferson  Davis  Hwy..  Arlington. 
VA  22202:  (703)  308-8263; 
greenway.deniseaepamail.epa.gov. 

SUPPLEHENTARY  MFONMATION:  EPA 
proposes  to  amend  40  CFR  part  180  by 
establishing  exemptions  from  the 
reqtjirement  of  a  tolerance  for  the  active 
ingredients  cytokinins  (specifically: 
aqueous  extract  of  seaweed  meal  and 
kinetin):  auxins  (specifically:  indole-3- 
acetic  add  and  indole-3-butyric  add); 
gibberellins  (gibberellic  adds  (GAa  and 
GA*  ■«■  GAt),  and  sodium  or  potassium 
gibberellatel;  ethylene:  and  pelaigonic 
add.  in  or  on  all  food  commodities, 
when  used  as  plant  regulators  on  plants, 
seeds  or  cuttii^  and  on  all  food 
commodities,  after  harvest,  in 
accordance  with  good  agricultiual 
pradices.  EPA  ccmcurrently  proposes 
the  revision  or  revocation  and  removal 
of  any  existing  crop-spedfic  tolerances 
and/or  exemptions  from  the 
requirement  of  tolerances  for  the  listed 
active  ingredients  when  used  as  plant 
regulators.  In  taking  this  action  EPA  will 
consider  those  tolerances  and/or 
exemptions  to  be  reassessed  (Federal 


Food,  Drug,  and  Cosmetic  Ad.  408(q)  as 
amended  by  the  FQPA  of  1996). 

The  Agency  has  seleded  this  group  of 
plant  regulators  as  the  subbed  ofthis 
proposal  due  to  their  non-toxic  mode  of 
action,  toxidty  profile,  low  application 
rates,  and  the  expectation  that  plant 
ragulatar  uses  will  not  significantly 
increase  their  intake  dwve  normally 
consumed  levels.  There  are  additional 
plant  regulator  active  ingredients  vrUch 
may  meet  the  selection  criteria.  The 
Agency  may.  in  the  future,  propose  a 
similar  document  addressing  other 
candidate  plant  regulator  active 
innvdients. 

All  of  the  subjed  active  ingredients 
are  currently  regi«tend  plant  reguhitors. 
with  the  exceptioo  of  indole-3-ac8tic 
add.  The  Agency  discourages  the 
establishment  (or  existence)  of 
tolerances,  or  exemptions  from  the 
requirement  of  a  tolerance,  for  active 
ingredients  for  which  there  are  no 
registered  pestidde  products.  Therefore, 
any  Final  Rule  subsequent  to  this 
proposal  will  not  indude  indole-3- 
acetic  add  (a  naturally  occurring  analog 
of  indol»-3-butyric  add)  in  the  tolerance 
exemption  for  auxins,  unless  during  the 
conunent  period  specific  requests  that  it 
be  induded  are  received.  Such  requests 
must  document  the  intention  of  the 
commentor  to  promptly  submit  upon 
publication  of  the  Fbial  Rule  an 
application  to  register  a  plant  regulator 
produd  containing  indoIe-3-acetic  add 
as  an  active  ingredient 

The  Agencyls  making  this  proposal 
upon  its  own  initiative  to  fadlitate  the 
addition  of  new  crops,  application  rates, 
and  uses  to  the  labels  of  products 
containing  the  listed  active  ingredients 
when  used  as  plant  regulatore.  A  plant 
regulator  is  defined  by  EPA  as  "...any 
substance  or  mixture  of  substances 
intended,  through  physiological  action, 
for  accelerating  or  retarding  the  rate  of 
growth  or  rate  of  maturation,  or  for 
otherwise  altering  the  behavior  of  plants 
or  the  produce  thereof..."  (FV^  sec.  2 
(v)).  Additionally,  plant  rtqgulatore  are 
charaderized  by  their  low  rates  of 
application;  hi^  application  rates  of  the 
same  compounds  often  are  herbiddal. 


I.  Risk 
Findings 


aodStatntory 


New  section  408(c)(2)(A)(i)  allows 
EPA  to  establish  an  exemption  from  the 
requirement  of  a  tolerance  (the  legal 
limit  for  a  pestidde  chemical  residue  in 
or  on  a  food)  only  if  EPA  determines 
that  the  exemption  is  "safe."  Section 
408(c)(2)(A)(ii)  defines  "safe"  to  mean 
that  "there  is  a  reasonable  certainty  that 
no  harm  will  result  from  aggregate 
exposure  to  the  pestidde  chemical 
re^due,  induding  aU  antidpated 


dietary  exposures  and  all  other 
enMsures  for  whidi  there  is  reliable 
innnnatiQn."  This  indudes  exposure 
thiou^  drinking  water  and  in 
resideotial  settings,  but  does  not  indude 
oocupettonal  exposure.  Section 
408(bX2HC)  requires  EPA  to  give  special 
oonsideritiim  to  expoaure  ot  infents  and 
diildrm  to  the  pesticide  diemical 
residue  in  establidiing  an  exemptioo 
and  to  "ensure  that  there  is  a  reesonaUe 
certainty  that  no  harm  %rill  result  to 
infants  and  children  from  aggregate 
aiqxMure  to  the  pestidde  chemical 
residue..."  Additionally,  section 
408(bX2)(DHv)  requires  tiiat  the  Agency 
coQsidiBr  "availabb  information" 
oonceming  the  cumulative  effects  of  a 
particular  pestidde's  residues  and 
"other  substances  that  have  a  common 
medianism  of  toxidty." 

EPA  perfums  a  number  of  analyses  to 
determine  the  risks  from  wgregata 
exposure  to  pestidde  residues.  First. 
EPA  determines  the  toxicity  of 
pestiddee.  Second.  EPA  exmnines 
cKpocura  to  the  pestidde  through  food, 
drinking  water,  and  through  other 
esqMicures  that  occur  as  a  resutt  of 
pMtidde  use  in  residential  settings. 

n.  ToodcelegtcalPralUa 

EPA  has  asnnssnd  the  toxicology  data 
base  for  the  subbed  plant  regulaton  and 
has  suffident  d^  to  assess  the  hazards 
and  to  mdce  a  detomination  on 
^gregate  exposure,  consistent  with 
section  40e(cN2),  for  the  exemptions 
from  the  requirement  of  a  tolerance. 
EPA's  assessment  of  the  exposurm, 
induding  dietary  exposure,  and  risks 
associated  with  establishing  these 
exemptions  follows. 

A.  Waiver  of  Data  Due  to  Law  Toxidty 
Tolerance  exemptions  for  these  types 
of  substances  are  usually  based  on  the 
resuhs  of  subchronic  feeding, 
developmental  toxidty  and 
mutagenidty  studies,  but  for  many  of 
the  plant  regulators  scune  or  all  of  these 
tituay  requiranenta  have  been  waived 
becauiw  of  negligible  exposure  from 
very  low  use  rates.  Such  use  rates  for 
these  active  in^mdimta  are  expeded  to 
be  effective  vdien  these  substances  are 
used  as  plant  regulators  and  these  low 
use  rates  are  not  expected  to 
significanUy  increase  dietary  intake  over 
that  antidpated  from  consumption  of  a 
ncumal  diet  because  the  subject  active 
ingredienta  are  naturally  occurring  (or 
are  synthesized  to  approximate  the 
naturally  occiining  forms)  in  plants. 
Planta  are  part  of  a  normal  himian  diet. 
These  substances  are  efiective  plant 
regulatiMrs  whni  applied  at  low  rates, 
but  are  often  heihiddal  when  applied  at 
hi^  rates.  The  lexicological  data  . 


presented  below  demopstrato  that 
testing  at  high  doaes  yields  few  eSscts 
in  Irixvatory  animals.  Doaes  high 
enough  to  cause  toxicity  in  animal 
studies  would  lepiesent  application 
rates  taodc  to  crops  (high,  herbiddal 
rates).  K^ereas  the  su^ed  df  this 
proposal  is  the  plant  regulator  (low 
rates)  use. 

Human  health  data  requirementa  far 
indole-3-butyric  add  were  waived  far 
these  reasons.  Also,  data  from  the 
published  literature  on  ethylene,  and 
the  absence  of  any  reports  of  significant 
toxidty  from  ita  widespread  clinical  uae 
as  an  anesthetic  were  ecoepted  by  the 
Agency  as  su&aent  to  support  the 
oonchisian  tiiat  ethylene  will  he 
nontoxic  to  humans  under  the 
amditions  of  use  as  a  plant  regulator 
(induding  low  application  rata),  and  no 
additional  taoddty  data  (m  ethylene  are 
required.  No  additional  toxidty  data  are 
needed  for  cytokinins  since  they  are 
naturally  occurring  in  numerous  plant 
food  sources  and  are  available  as  a  food 
supplement 

Because  there  are  no  registered 
pestidde  products  with  indole-3-acetic 
add  as  the  active  ingredient,  no  data 
have  been  reodved  or  reviewed.  Indole- 
3-acetic  add  is  a  naturally  occurring 
analog  of  indol»-3-butyric  add.  for 
which  all  human  healtii  data  were 
waived  for  the-reasons  discussed  above. 
Human  health  data  on  indole-3-acetic 
add  would  be  similariy  waived. 

A  foil  Tier  I  data  set  (40  CFR  158.690) 
was  available  and  reviewed  for  the 
gibberellins. 

The  90-day  oral  toxidty  study  on 
pelargcmic  add  was  waived  on  the 
strength  of  the  absence  of  toxic  eCfeds 
at  or  below  a  limit  dose  (1 ,000 
milligrains/kilogram/d8y(mgA:g/day)) 
in  the  Z-vnek  range  finding  and 
developmental  toxidty  test  results. 

B.  Data  on  Acute  Toxicity 

The  m"""""^'*"  acute  toxidty  data 
for  the  plant  regulatCMS  ocmsidered  in 
this  exemption  indicate  low  toxidty 
following  single  oral,  dermal,  or 
inhalation  exposures  (Toxidty  Categcxy 
in  or  TV).  When  tested  for  primary  eye 
irritation,  resulta  for  some  of  the  subjed 
active  ingredienta  (pelargonic  add  and 
indole-3-butyric  add,  only)  placed  them 
in  Toxidty  Category  n,  but  these 
finHing*  do  not  adversely  affed  the 
proposed  tolerance  exemptirais.  which 
are  based  on  dietary  exposuns. 
Prevention  of  eye  irritation  is  addressed 
through  protective  equipment  required 
by  the  produd  labels. 


C.  Other  Toxicity  Data 

Subchronic  toxidty  data  and 
ganotoxidty  assays  vrere  considered  fior 
gibberdlins  and  pelarnnic  add. 

In  two  subcfaranic  metary  studios  of 
GA3  and  GA4  •«■  GA7  in  rets,  the  No 
Gbaoved  Adverse  Efhd  Levds 
(I«K)AELs)  approecbed  or  exceeded  an 
oral  limit  doae  (1.000  n^^day).  and 
the  Lowest  Obasrwad  Advene  Effad 
Levels  (LQAELs)  were  twofold  to 
fivefold  higher  dian  the  Umit  doee.  An 
oral  devefopmantal  toxicity  study  with 
GA3  in  rata  resulted  in  metemal  and 
devefopmantal  toxidty  NOAELs  equal 
to  or  greeter  than  the  oral  limit  dose 
(hi^Mst  doee  tested),  but  an  oral 
developmantal  toxicity  study  with  GA4 
•f  GA7  in  rsUrita  established  melanal 
and  devafopoMntal  taoddty  NOAELs  at 
300  n^(Acg/day.  The  U^iest  doee  tested 
(1,000  mg/kg/day)  increased  inddennes 
of  mortality,  dwrtion.  clinical  signs  of 
toxidty  and  gross  petiiological 
observations.  GA4-*-  GA7  hed  no 
genotoxic  efbds  at  or  below  limit  doees 
in  a  reverse  mutation  assay  with 
SabnoneUa  tyfthimurivan,  in  an  in  vm> 
mouse  micronucleus  test,  and  in  an  in 
vitto  UDS  (unscheduled  DMA  syntbens) 
aasay  et  concentrations  up  to  1.260  vtf 
ml  GA)  was  also  negative  ai  or  below 
limit  conosntiationa  in  S.  ryp/iimurium 
reverse  mutation  assays  and  m  an  in 
vHro  mouse  lymjdiama  call  assay. 
However,  an  in  vitro  cytogwietirt  assay 
in  human  l3fmphocytes  demonstrated 
duomosomal  efiscta  at  4.500  |ig/ml  with 
metabolic  activation  ai»d  at  2.500  pg/ml 
without  metabolic  activation  which 
suggested  a  potential  oonoam  for 
induction  of  diromoeome  damay  in 
vitro.  These  two  doees  reduced  the 
mitotic  index  of  test  cultures  by  69% 
and  50%  compared  writh  contr^ 
cultures  for  the  4,500  and  2.500  )ig/ml 
levels,  reflectively,  which  indicated 
that  these  dose  levels  had  excessive 
cytotoxidty.  In  addition,  doee  levels 
equal  to  or  less  than  2.500  pig/ml  with 
metabolic  activation  or  1.250  |tg/ml  in 
the  absence  of  metabolic  activation  did 
not  induce  diromosnnal  aberrations. 

A  14-day  range  fiw'ting  test  with 
pelargonic  add  to  detannine  dosing 
concentrations  for  a  90-day  rat  oral 
toxidty  study  revealed  no  adverse 
effects  from  pelargonic  add  at  any  doee 
level,  induding  the  highest  doee  of 
20.000  ppm  (2  percent  of  the  diet),  or 
1.834  mg/kg/day  (a  level  exceeding  the 
limit  doee  of  1.000  mg/kg/day).  These 
resulta  and  those  from  the 
developmental  toxidty  study  described 
below  indicated  that  a  90-day  oral 
toxidty  study  is  not  necessary  for 
dietary  risk  smesmiient  No  evidence  of 
maternal  or  developmental  toxidty  ,was 
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Men  in  an  oral  developmental  toxicity 
screen  with  peUigonic  add  at  a  limit 
doae  (1,500  mg/kg/day).  No  dennal  or 
systemic  toxicity  and  no  increased 
incidence  of  tumors  were  observed  in  a 
chronic  dermal  toxicity  study  in  mice; 
the  mice  were  treated  twice  weekly  with 
50  mg  doses  of  undiluted  pelargonic 
acid  for  80  weeks.  Pelaigonic  add  was 
shown  not  to  be  genotoxic  in  bacteria  (S. 
typhimurium)  at  limit  concentrations 
(5,000  |<g/plate)  or  in  an  in  vivo  mouse 
micronucleus  assay  at  dose  levels  of 
1.250,  2,500  or  5.000  mg/kg.  In  an  in 
vitro  mouse  lymphoma  forward 
mutation  assay  pelargonic  acid  induced 
a  mutagenic  response  at  levels  greater 
than  or  equal  to  50  tig/ml  with 
metabolic  activation.  However,  the 
small  sizes  of  the  mutant  colonies 
indicated  that  the  genetic  damage  was 
associated  with  chromosomal  damage 
instead  of  specific  gene  mutations. 
Pelaigonic  acid  in  the  absence  of 
metabolic  activation  did  not  induce 
gene  mutations  in  mouse  lymphoma 
cells  at  concentrations  as  high  as  1,200 
|ig/ml,  and  higher  concentrations  %vere 
cytotoxic.  The  in  vivo  mouse 
micronucleus  assay  virith  pelaigonic 
acid  did  not  corroborate  the 
chromosomal  findings  in  the  in  vitro 
mouse  lymphoma  assay. 

m.  Aggregate  Expoeurae 

In  examining  aggregate  exposure, 
FCy'A  directs  EPA  to  consider  available 
information  concerning  exposures  from 
the  pesticide  residue  in  food  and 
drinking  water  and  all  other  non- 
occupational exposiues,  including 
exposure  througn  pesticide  use  in 
gardens,  lawns,  or  buildings  (residential 
and  other  indoor  uses). 

A.  Dietary  Exposure 

The  mammalian  toxicology  data  for 
these  plant  regulators  indicate  low  acute 
toxicity  following  oral  exposure 
(Toxicity  Category  HI  or  IV).  At  the 
levels  used  as  plant  regulators,  human 
dietary  exposure  is  expected  to  be 
negli^ble  and  acute  toxicity  from  such 
exposure  is  not  expected.  Subchronic 
and  developmental  toxicity  studies 
indicated  that  toxicity  did  not  occur  as 
a  result  of  repeated  oral  doses  at  or 
above  1.000  mg/kg  of  body  weight,  and 
no  mutagenic  activity  was  observed. 
Therefore,  it  is  unlikely  that  chronic 
dietary  exposures  would  be  high  enough 
to  result  in  effects  harmful  to  humans. 

1.  Food.  Residue  analyses  data,  if  any 
have  been  submitted,  are  not  a 
component  of  this  determination  since 
these  plant  regulatore  either  are 
naturally  occurring  in  many  food  plants 
and  are  therefore  a  component  of  the 
normal  human  diet,  and/or  are  used  at 


very  low  rates.  The  Agency  believes  that 
use  of  the  above  plant  regulators  will 
result  in  negligible  to  nonexistent 
residues  in  or  on  foods  or  feed. 

2.  Drinking  water  exposure.  For  the 
purposes  of  assessing  the  potential 
dietary  ejqxxura  imder  these 
exemptions,  EPA  considered  that  under 
these  exemptions  the  subject  active 
ingredients  could  be  present  in  all  food 
commodities.  Other  potential  sources  of 
dietary  exposure  of  the  general 
population  to  residues  of  pesticides  are 
residues  in  drinking  water.  Based  on  the 
available  studies  used  in  EPA's 
assessment  of  environmental  risk.  EPA 
does  not  anticipate  residues  of  the 
subject  active  ingredients  in  drinking 
water. 

B.  Other  Non-occupational  Exposure 

For  the  subject  active  ingredients,  the 
toxicity  data  demonstrated  no  toxic 
endpoints  upon  which  to  base  a  risk 
characterization  at  or  below  1,000  mg/ 
kg  of  body  weight/day  (the  limit  dose). 
Any  non-occupati<mal  risk  is  expected 
to  be  insignificant  because  of  the  non- 
toxic mode  of  action  and  low  exposure 
resulting  from  the  low  plant  regtilator 
application  rates.  Also,  the  sul^ect 
active  ingredients  are  naturally 
occuning  in  foods  and  turf,  or  are 
synthetics  approximating  the  natural 
forms  in  structure  and  activity. 
Additionally,  appropriate  label 
precautions  will  mitigate  risk  from 
exposure  through  residential  (home  and 
garden)  use. 

1.  Dermal  exposure.  The  mammalian 
toxicology  data  for  these  plant 
regulators  indicate  low  acute  toxicity 
following  dermal  exposure  (Toxicity 
Category  m  or  IV),  with  the  follo%ving 
exception.  Acute  toxicity  studies  placed 
technical  pelaigonic  add  in  Toxidty 
Category  D  for  primary  dermal  irritation. 

2.  Inhalation  exposure.  The 
mammalian  toxicology  data  for  these 
plant  regulatore  indicate  low  acute 
toxicity  following  inhalation  exposure 
(Toxidty  Category  m  or  IV). 

IV.  Other  Considerations 

A.  Endocrine  Disrupters 

The  Agency  has  no  information  to 
suggest  that  the  subject  plant  regulators 
will  have  an  effed  on  the  immune  and 
endocrine  systems.  The  Agency  is  not 
requiring  information  on  the  endocrine 
effeds  of  these  biological  plant 
regulators  at  this  time;  Congress  has 
allowed  3  years  after  August  3. 1996,  for 
the  Agency  to  implement  a  screening 
program  with  resped  to  endocrine 
effects.  Because  of  the  long-term  history 
of  natural  exposure  in  the  diet,  it  is  not 
antidpated  that  the  subjed  active  ., 


ingredients  will  require  endocrine 
eCEscts  screening. 

B.  Analytical  Methodls) 

The  Agency  proposes  to  establish 
exemptions  frtnn  the  requirement  of  a 
tolerance  ««rithout  any  numerical 
limitation:  therefore,  the  Agency  has 
concluded  that  analytical  methods  are 
not  required  for  enforcement  purposes 
for  any  of  the  subjed  active  ingredients. 

C  Ck)dex  Maximum  Residue  Level 

There  are  no  CODEX  tolwances  nor 
international  tolerance  exemptions 
established  for  the  subjed  active 
ingredients,  when  used  as  plant 
regulaton.  at  this  time. 

V.  Safirty  DetanniiiatkHi  ftir  U.S. 
Popalatioo,  bifiuts  ami  Oiildran 

FFDCA  section  408  provides  that  EPA 
shall  apply  an  additional  tenfold  margin 
of  ejqxMure  (safisty)  for  infants  and 
children  in  the  case  of  threshold  effects 
to  account  for  pre-  and  post-natal 
toxidty  and  the  completeness  of  the 
data  base,  unless  EPA  determines  that  a 
different  margin  of  exposure  (safety) 
wiU  be  safe  for  inbnts  and  children. 

Margins  of  exposure  (safety)  are  often 
referred  to  as  uncertainty  (safaty) 
fedors.  In  this  instance,  the  Agency 
believes  that  there  are  reliable  data  to 
support  the  condusion  that  the  subjed 
active  ingredients  when  used  as  plant 
regulatore  are  practically  non-toxic  to 
mammals,  including  infents  and 
children,  and,  thus,  there  are  no 
threshold  effects,  and  EPA  has  not  used 
a  margin  of  exposure  (safety)  approach 
to  assess  their  safety.  As  a  ronilt,  the 
provision  requiring  an  additional 
margin  of  exposure  (safety)  does  not 
apply. 

Consistent  with  section  408(b)(2)(D), 
EPA  has  reviewed  the  available 
sdentific  data  and  other  relevant 
information  in  support  of  this  action. 

Based  on  the  information  and  data 
considered,  the  Agency  has  determined 
that  use  of  these  pesticides  as  plant 
growth  regulaton  will  not  pose  a  dietary 
risk  under  reasonably  foreseeable 
circumstances. 

As  to  cjrtokinins,  auxins,  and 
ethylene,  the  lack  of  concern  regarding 
toxic  effects  (as  evidenced  by  the 
waivera  of  data  on  indole-3-butyric  add 
and  cjrtokiiyns,  and  the  reliance  upon 

{>ublic  literature  on  ethylene),  plus  the 
ow  plant  regulator  application  rates, 
and  the  expectation  that  plant  regulator 
uses  will  not  significantly  increase 
intake  of  these  active  in^edients  above 
normally  consumed  levels  demonstrate 
that  there  is  reasonable  certainty  of  no 
harm  from  their  use  as  plant  regulators. 
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As  to  gibberillins.  although  there  were 
some  positive  results  at  cytotoxic  doses 
bom  genotoxidty  assays,  the  negative 
results  from  the  other  genotoxidty 
assays  with  gibberellins,  low  plant 
regulator  application  rates,  and  the 
expectation  that  plant  regulator  uses 
will  not  significantly  increase  intake  of 
gibberellins  above  normally  consumed 
levels  demonstrate  that  there  is 
reasonable  certainty  of  no  harm  fit>m 
use  of  gibberellins  as  plant  regulatore. 

As  to  pelargonic  acid,  the  results  of 
the  toxicity  studies,  negative  results  in 
two  of  the  three  genotoxidty  assays,  low 
plant  regulator  application  rates,  and 
the  expectation  that  plant  regulator  uses 
will  not  significantly  increase  intake  of 
pelaigonic  add  above  normally 
consumed  levels  demonstrate  that  there 
is  reasonable  certainty  of  no  harm  frtnn 
use  of  this  substance  as  a  plant 
regulator. 

Accordingly,  EPA  condudes  that,  in 
amending  40  CFR  part  180,  to  establish 
the  exemptions  as  proposed,  there  is  a 
reasonable  certainty  that  no  harm  to  the 
general  population,  induding  infants 
and  children,  wall  result  from  aggregate 
exposure  to  the  pestidde  diemical 
residues  of  the  subjed  active 
ingredients,  when  used  as  plant 
regulaton.  The  safety  of  infants  and 
children  is  supported  by  oral  toxidty 
data  indicating  that,  for  the  subjed 
active  ingredients,  the  doses  must 
exceed  1,000  mg/kg/day  before  toxidty 
occiin. 

VI.  Public  Record  and  Electroiiic 
Sabmiasioiis 

The  offidal  recmti  for  this 
rulemaking,  as  well  as  the  public 
veraion,  has  bem  established  for  this 
rulemaking  under  docket  control 
number  [OPP-3006901  (including 
comments  and  data  sidunitted 
electronically  as  described  below).  A 
public  version  of  this  record,  induding 
printed,  paper  vereions  of  electronic 
comments,  which  does  not  include  any 
information  claimed  as  CBI,  is  available 
for  inspection  from  8:30  a.m.  to  4  p.m., 
Monday  through  Friday,  exduding  legal 
holidays.  The  offidal  nilemaking  record 
is  located  at  the  Virginia  address  in 
"ADDRESSES"  at  the  beginning  of  this 
docummt. 

Electronic  comments  can  be  sent 
directly  to  EPA  at: 

opp-docketOBpamail.epa.gov 

Electronic  comments  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  spedal  charaders  and  any  form 
of  encryption.  Comments  and  data  will 
also  be  accepted  on  disks  in 
Wordperfed  5.1/6.1  or  ASCII  file 
format.  All  ccmunents  and  data  in 
electronic  form  must  be  identified  by 


the  docket  control  numbw  [OPP- 
300690].  Electronic  comments  on  this 
proposed  rule  may  be  filed  online  at 
many  Federal  Depository  Libraries. 

Vn.  Regulatory  Aseessment 
Requirenients 

A.  Certain  Acts  and  Executive  Orders 

This  action  proposes  exemptions  from 
the  tolerance  requirement  under  FFDCA 
section  408(d).  The  Office  of 
Management  and  Budget  (OMB)  has 
exempted  these  types  of  actions  from 
review  under  Executive  Order  12866. 
entitled  Regulatory  Planning  and 
Review  (58  FR  51735,  Odober  4. 1993). 
In  addition,  this  proposed  action  does 
not  contain  any  information  collections 
subjed  to  OMB  approval  under  the 
Paperwork  Reduction  Ad  (PRA),  44 
U.S..C  3501  et  seq.,  or  impose  any 
enforceabfe  duty  or  contain  any 
unfunded  mandate  as  described  under 
Htle  0  of  the  Unfunded  Mandates 
Reform  Ad  of  1995  (UMRA)  (Pub.  L. 
104-4).  Nor  does  it  require  any  special 
contiderations  as  required  by  Executive 
Order  12898,  entitled  Federal  Actions  to 
Address  Environmental  Justice  in 
Wnority  Populations  and  Low-Income 
Populations  (59  FR  7629.  February  16. 
1994).  or  require  OMB  review  in 
accordance  with  Executive  Order  13045. 
entitled  Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks  (62  FR  19885,  April  23. 1997). 

In  addition,  under  the  Regulatcwy 
Flexibility  Ad  (RFA)  (5  U.S.C  601  et 
seq.).  the  Agency  previ<Nisly  assessed 
whether  establishing  tolerances, 
exemptions  from  tolerances,  raising 
tolerance  leveb  cm-  expanding 
exemptions  might  adversely  impad 
small  entities  and  conduded,  as  a 
generic  matter,  that  there  is  no  adverse 
economic  impad.  The  factual  basis  for 
the  Agency's  generic  certification  for 
tolerance  actions  published  on  May  4, 
1981  (46  FR  24950),  and  was  provided 
to  the  Chief  Counsel  for  Advocacy  (rf  the 
Small  Business  Administratis. 

B.  Executive  Order  12875 

Under  Executive  Order  12875, 
entitled  Enhancing  Intergovernmental 
Partnerships  (58  FR  58093.  Odober  28. 
1993),  EPA  may  not  issue  a  regulation 
that  is  not  required  by  statute  and  that 
creates  a  mandate  upon  a  State,  local  or 
tribal  government,  unless  the  Federal 
government  provides  the  funds 
necessary  to  pay  the  dired  compliance 
costs  incurred  by  those  governments.  If 
the  mandate  is  imfimded.  EPA  must 
provide  to  OMB  a  descripticm  of  the 
extent  of  EPA's  prior  consiiltation  with 
representatives  of  affected  State,  local 
and  tribal  governments,  the  nature  <rf 


their  onicenis,  copies  of  amy  writtaa 
communications  from  the  govenunoits. 
and  a  statement  supporting  the  need  to 
issue  the  regulaticm.  In  addition. 
Executive  Qtder  12875  requires  EPA  to 
develop  an  effective  process  pennitting 
elected  officials  and  other 
representatives  of  State,  local  and  tribal 
governments  "to  provide  meaningful 
and  timely  input  in  the  develc^ment  of 
regulatory  proposals  containing 
significant  unfrmded  mandates." 

Today's  proposed  rule  does  not  create 
an  unfunded  Federal  mandate  on  State, 
local  or  tribal  governments.  The  rule 
does  not  impose  any  enfagoeable  duties 
on  these  entities.  Accordingly,  the 
requirements  of  section  1(a)  of 
Executive  Order  12875  do  not  apply  te—^ 
this  rule. 

C.  Executive  Order  13084 

Undo-  Executive  Order  13084. 
entitled  Consultation  and  Coordination 
with  Indian  Tribal  Governments  (63  FR 
27655.  May  19.1998).  EPA  may  not 
issue  a  regulation  that  is  not  required  by 
statute,  that  significantly  or  uniquely 
affects  the  communities  of  Indian  tribal 
governments,  and  that  imposes 
substantial  dired  compliance  costs  on 
those  communities,  unless  the  Federal 
government  provides  the  funds 
necessaiy  to  pay  the  dired  compliance 
costs  incurred  by  the  tribal 
goveraments.  If  the  mandate  is 
unfunded.  EPA  must  [ntivide  C^IB,  in 
a  separately  identified  section  of  the 
preamble  to  the  rule,  a  description  of 
the  extent  of  EPA's  prior  consultation 
mth  representatives  of  affected  tribal 
governments,  a  summary  of  the  nature 
of  their  concerns,  and  a  statement 
supporting  the  need  to  issue  the 
regulation.  In  addition.  Executive  Order 
13084  requires  EPA  to  develop  an 
effective  process  permitting  elected  and 
other  representatives  of  Indian  tribal 
governments  "to  provide  meaningful 
and  timely  input  in  the  development  of 
r^ulatcny  polides  on  matten  that 
signifirantly  or  uniquely  affed  their 
communities. " 

Today's  proposed  rule  does  not 
significantly  or  uniquely  affed  the 
communities  of  Indian  tribal 
governments.  This  action  does  not 
involve  or  impose  any  requirements  that 
affed  Indian  Tribes.  Accordingly,  the 
requirements  of  section  3(b)  of 
Executive  Order  13084  do  not  q>ply  to 
this  rule. 

Uflt  of  Sobjads  ia  40  CFR  Fait  180 

Environmental  protection. 
Administrative  practice  and  procedure. 
Agricultural  commodities,  Pestiddes 
and  pests.  Reporting  and  recordke^ing 
lequimnents. 
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JaMll 

Director,  Biopatticidet  and  Pollution 
Prevention  Diviuon.  Office  afPeeticide 

PfOg/tUltM. 

Theiafore.  it  i»  propoMd  that  40  CFR 
chapter  I  be  amended  as  follows: 

PART  180-(AMENOEP1 

1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

AwAmttr.  21  U.S.C  346a  and  371. 

f  180.224  [ftomovadl 

2.  By  removing  §  180.224  GlbbenUins; 
tohrancet  for  mtiduet. 

3.  In  §  180.1016  by  revising  paragraph 
(a)  to  read  as  follows: 


fiaaioif 


efa 


(a)  For  all  food  conunodities.  it  is 
used  as  a  plant  regulator  on  plants, 
seeds,  or  cuttings  and  on  all  food 
conunodities  aftiBr  harvest  and  when 
applied  in  accordance  with  good 
agricultural  practices. 

1 180.1042  [n«iiov*4l 

4.  By  removing  §  180.1042  Aqueous 
attract  ofMtaweed  meal:  exemption 
from  the  requirement  of  a  tolerance. 

5.  By  revising  §  180.1098,  to  read  as 
follo«irs: 


fiaaioit 

(QA,andaA««aAT).«id 


ofa 

An  exemption  from  the  requirement 
of  a  tolerance  is  established  for  residues 
of  sibberellins  (gibberellic  adds  (GAa 
and  GA4  *  GA7).  and  sodium  or 
potassium  gibbaellate]  in  or  00  all  food 
conmiodities  when  used  as  plant 
regulators  on  plants,  seeds,  or  cuttings 
and  on  all  food  commodities  after 
harvest  in  accordance  with  good 
agricultural  practices. 

f  180.1080  [Rwnovwq 

6.  By  removing  §  180.1099  Indole 
butyric  add  (IBA):  exemption  from  the 
requirement  ofa  tolerance. 

7.  in  §  180.1159  by  revising  paragraph 
(a)  to  r^Kl  as  follows: 


after  harveat  in  aocordaBce  with  good, 
agricultural  practicaa. 

•        •        •        •        • 

8.  By  adding  new  §  180.1157  and 
§  180.1158  to  read  as  follows: 


f  18011187    CyloMMlna; 
of« 


|180i1180    Pilai^QOMC  acM! 
fron  Vm  fe^wraniafil  of ' 

(a)  An  exemption  from  the 
requirement  of  a  tolerance  is  established 
for  residues  of  pelargonic  add  in  or  on 
all  food  commodities  when  used  as  a 
plant  regulator  on  plants,  seeds,  or 
r^itting^  and  on  all  food  conunodities 


An  exemptioo*from  the  requirement 
of  a  tolannce  is  established  for  residues 
of  cytokinins  (specifically;  aqueous 
extrad  of  seaweed  meal  and  kinetin)  in 
or  on  all  food  commodities  when  used 
as  plant  regulators  on  plants,  seeds,  or 
cuttings  and  on  all  food  commodities 
after  harvest  in  accordance  with  good 
agricultural  practic 


IliOillM   AioIm: 

tola    ~ 


An  exemption  from  the  requirement 
of  a  tolerance  is  established  far  residues 
of  auxins  (nedfically;  indole-3-aoetic 
add  and  inaole-3-butyric  add)  in  or  on 
all  food  nnmmodities  wbma  \ised  as 
plant  regulators  on  plants,  seeds,  or 
cuttings  and  cm  all  food  commodities 
after  harvest  in  aooHxlance  with  good 
agricultural  practioea. 

(PR  Doa  •»-28360  Piled  10-22-9S:  8:45  ami 


ENVIRONMEIiTAL  PROTECTION 
AQBICV 

40CFRPart268 

(PRL-8178-4 

LmmI  DlipoMi  RmMcMoiw:  NotfMOf 
MMitToOrwitaSlto-SpwMc    ^^ 
TfMlnwfit  Vwtanoa  to  CtMmlcal  WmI§ 
Mmmqwmh^  Inc. 

AQENOr:  Environmental  ProtediOD 

Agency. 

action:  Proposed  rule. 

SUMMARY:  The  United  Sutes 
Environmental  Frotedioo  Agency  (EPA 
or  Agency)  is  today  proposing  to  grant 
a  site-specific  treatment  variance  from 
the  Land  Disposal  Restriction  (LDR) 
standards  fw  two  spedfic  hazardous 
wastes  to  be  stabilized  by  Chemical 
Waste  Management,  Inc.  (CWM)  at  their 
KetUeman  Hills  facility  in  Kettleman 
Qty.  California.  These  wastes  have  been 
classified  as  DOlO,  as  well  as  D004. 
D006,  D007,  and  D008.  CWM  requests 
this  variance  because  the  wastes  of 
concern  cannot  be  treated  to  the 
treatment  standard  of  5.7  mg/L  TCLP 
(63  FR  28556.  May  26. 1998)  for 
nonwastewater  forms  of  DOlO  waste. 
The  chemical  properties  of  the  wastes  in 
question  appear  to  difler  significantly 
from  the  waste  used  to  estwlish  the 
LOR  standard.  Accordingly,  the  Agency 


toda^  piopoeea  to  grant  a  site-spedfic 
treatmaot  variance  to  CWM  from  the 
selenium  treatment  standard  for  the  two 
%vastes  discussed  in  this  proposal.  The 
Agency  is  proposing  an  utemate 
treatment  standard  of  51  mg/L  TCLP  for 
the  wraste  generated  by  Owens 
Brockway  Glass  Container  Company, 
and  25  vag/L  TCLP  fw  the  waste 
generated  by  BalI*Foster  Glass  Container 
Corporation. 

If^his  proposal  is  finalized.  CWM 
may  land  dispose  of  these  two  treated 
wastes  in  a  RCRA  Subtitle  C  landfill 
provided  they  comply  with  the 
specified  alternate  treatment  standard 
ht  selenium  noowastewaters  and  they 
meet  all  other  q»plicable  LDR  treatment 
standards.  Furthannore.  the  Agency 
propoees  to  grant  this  variance  for  a 
period  of  three  years.  During  this 
period,  the  Agency  %vill  request  the 
petitioner  to  subodt  information  on 
wdiether  new  technologies  have  became 
available  to  treet  theee  wastes  to  the 
n«Hr%n«l  treatment  level  of  5.7  mg/L 
TCLP  and  also  mdiether  some  type  of 
vitzificatioo  or  recovery  techn^ogy  can 
be  employed  to  recover  and/or  treat  the 
selenium  component  of  the  waste  in 
lieu  of  stabilization.  Note  that  waste 
abeady  disposed  of  pursuant  to  the 
standud  established  in  a  treatment 
variance  would  be  lawfully  disposed, 
and  would  not  have  to  be  retreeted  if  the 
standard  in  the  variance  were  altered  or 
lapeed. 

DATES:  EPA  is  requesting  commoits  on 
today's  propoeed  decision.  Coounents 
will  be  aco^ited  until  November  13. 
1908.  Comments  postmarioed  after  the 
dose  of  the  comment  period  will  be 
stamped  "late"  and  may  ot  may  not  be 
considered  by  the  Agency. 
ADOWHttS.  Commenters  must  send  an 
miginal  and  two  copies  of  their 
comments  referencing  Docket  Number 
F-^98-CWMP-^TFFF  to:  RCRA  Docket 
Information  Center.  Office  of  Solid 
Waste  (5305G).  U.S.  Environmental 
Protection  Agency  Headquarters  (EPA. 
HQ).  401  M  Street.  SW,  Washington,  DC 
20460.  Hand  deliveries  of  comments 
should  be  made  to  the  Arlington,  VA, 
address  below.  Ccxnments  may  also  be 
submitted  electronically  through  the 
Internet  to:  rcra- 

docketOepamaiLepa.gov.  Comments  in 
electronic  format  ^culd  also  be 
identified  by  the  docket  number  F-98- 
CWMP-FFFFF.  All  electrmic  comments 
must  be  submitted  as  an  ASCO  file 
avoiding  the  use  of  special  characters 
and  any  fioim  of  enavption. 

Commenters  shoulid  not  submit 
electronicaUy  any  confidential  business 
informatian  (CBI).  An  original  and  two 
copies  of  CBI  must  be  subnitted  under 
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separate  cover  to:  RCRA  CBI  Document 
Control  Officer,  Office  of  Solid  Waste 
(5305W),  U.S.  EPA,  401  M  Street,  SW, 
Washington,  DC  20460. 

Public  comments  and  supporting 
materials  are  available  for  viewing  in 
the  RCRA  Information  Center  (RIC), 
located  at  Crystal  Gateway  I,  First  Floor, 
1235  Jefferson  Davis  Highway, 
Arlington,  VA.  The  RIC  is  open  from  9 
a.m.  to  4  p.m.,  Monday  through  Friday, 
exduding  federal  holidays.  To  review 
docket  materials,  it  is  recommended 
that  the  public  make  an  appointment  by 
calling  (703)  603-9230.  The  public  may 
copy  a  maximum  of  100  pages  frt>m  any 
regulatory  docket  at  no  cha^. 
Additional  copies  cost  $0.15/page.  The 
index  and  some  supporting  materials 
are  available  electronically.  See  the 
Supplementary  Information  section  for 
informaticHi  on  accessing  them. 

The  index  is  available  oh  the  Internet. 
Follow  these  instructions  to  access  the 
infonnatim  electronically: 

WWW:  http://%irww.epa.gov/epaoswer/ 

osw/hazwaste.htmildr 
FTP:  ftp.epa.gov 
Login:  anonymous 
Password:  your  Internet  address 
Files  are  located  in  /pub/epaoswer 
FOR  FURTHER  MFORMATION  CONTACT:  For 
general  infoimation.  ctrntad  the  RCRA 
Hotline  at  800  424-9346  at  TDD  800 
553-7672  (hearing  impaired).  In  the 
Washington.  DC.  metropolitan  area,  call 
703  412-9810  or  TDD  703  412-3323. 
For  more  detailed  information  on 
spedfic  aspects  of  this  rulemaking, 
conUd  Elaine  Eby  at  (703)  308-8449  or 
EBY.ELAINEOepamail.q>a.gov,  or  Josh 
Lewis  at  (703)  308-7877  or 
LEWIS.JOSHttepamail.epa.gov.  Office  of 
Solid  Waste  (5302  W),  U.S. 
Environmental  Protection  Agency,  401 
M  Street  SW..  Washington.  DC  20460. 
SUPPLBCNTARY  MFORMATION: 

L  Backgrmmd 

The  official  record  for  this  action  will 
be  kept  in  paper  form.  Accordingly.  EPA 
will  transfer  all  comments  receiviBd 
electronicaUy  into  paper  form  and  place 
them  in  the  offidal  record,  which  %vill 
also  indude  all  comments  submitted 
directly  in  writing.  The  offidal  record  is 
the  paper  record  maintained  at  the 
address  in  ADDRESSES  at  the  beginning 
of  this  document. 

EPA  responses  to  comments,  whether 
the  comments  are  written  or  electronic, 
will  be  in  a  notice  in  the  Federal 
Register  or  in  a  response  to  comments 
document  placed  in  the  official  record 
for  this  rulemaking.  EPA  will  not 
immediately  reply  to  ccnnmenters 
electronically  other  than  to  seek 
clarification  of  electronic  comments  that 


may  be  garbled  in  transmission  or 
during  conversion  to  paper  fcwm,  as 
discussed  above. 

Pqperieaa  OCBce  EfibH 

EPA  is  asking  prospective 
commenters  to  voluntarily  submit  one 
additional  copy  of  their  comments  <n 
labeled  personal  computer  diskettes  in 
ASCn  (TEXT)  format  or  a  wwd 
processing  format  that  can  be  converted 
t&ASCn  (TEXT).  It  is  essential  to 
specify  on  the  disk  label  the  word 
processing  software  and  versicm/edition 
as  well  as  the  conunenter's  name.  This 
will  allow  EPA  to  convert  the  comments 
into  one  of  the  word  processing  formats 
utilized  by  the  Agency.  Pleese  use 
mailing  mivelopes  designed  to 
physically  proted  the  submitted 
diskettes.  Q>A  emphasizes  that 
submission  of  conmients  on  diskettes  is 
not  mandatory,  nor  will  it  result  in  any 
advantage  or  disadvantage  to  any 
commenter.  This  expedited  procedure  is 
in  conjunction  with  the  Agency 
"Paperless  Office"  campaign.  For 
further  information  on  ibe  submission 
of  diskettes  oontad  Josh  Lewis  of  the 
Waste  Treatment  Branch  at  (703)  308- 
7877. 

A.  Authority 

Under  section  3004(m)  of  the 
Resource  ConservaticHi  and  Recovery 
Ad  (RCRA).  EPA  is  required  to  set 
"levels  or  methods  of  treatment,  if  any. 
which  substantially  diminish  ibe 
toxidty  of  the  waste  or  substantially 
reduce  the  likelihood  of  migration  of 
hazardous  constituents  from  the  waste 
so  that  riuxt-tnm  and  long-term  threets 
to  human  health  and  the  environment 
are  minimized."  EPA  has  interpreted 
this  language  to  authorize  treatment 
standards  based  on  the  performance  of 
best  demonstrated  available  technology 
(BDAT).  This  interpreUtion  was 
sustained  by  the  court  in  Hazardous 
Waste  Dreatment  Council  v.  EPA.  886  F. 
2d  355  (D.C  Or.  1989).  The  Agency  has 
recognized  that  there  may  be  «vastes  that 
cannot  be  treated  to  levels  specified  in 
the  regulations  (see  40  CFR  268.40) 
because  an  individual  waste  matrix  or 
concentration  can  be  substantially  more 
difficult  to  treat  than  those  wastes  the 
Agmicy  evaluated  in  establishing  the 
treatment  standard  (51  FR  40576. 
November  7. 1986).  For  such  wastes, 
EPA  established  a  treatment  variance 
(40  CFR  268.44)  that,  if  granted, 
becomes  the  treatment  standard  fen-  the    - 
waste  at  issue. 

B.  Summary  of  Petition 

On  May  12. 1997.  the  Agency 
published  "Land  Disposal  Restrictions 
Phase  IV:  Second  Supplemental 


Proposal  on  Treatmoit  Standards  for 
Metal  Wastes  and  Mineral  Processing 
Wastes.  Mineral  Processing  and  Bevill 
Exdusion  Issues,  and  the  Use  of 
Hazardous  Waste  as  Fill"  (62  FR  28041). 
In  this  proposal,  the  Agency  proposed  to 
revise  the  Universal  Treatment  ^andard 
(UTS)  for  selenium  nonwastewaters 
from  0.16  mg/L  TCLP  to  5.7  mg/L  TCLP. 
The  Agency  also  proposed  to  apply  the 
revised  UTS  standard  to  DOlO 
nonwastewaters  (DOlO  denotes  a  waste 
that  is  characteristically  hazardous  fta 
seleniimi). 

On  August  12, 1997,  CWM  submitted 
comments  on  the  supplemental 
proposed  rule.  CWM  stated  that  the 
standards  for  seleniiun  should  be  raised 
and  reiterated  an  earlier  suggestion  that 
EPA  establish  a  High  Selenium  >200 
ppm  subcategory  tm  nonwastetvaters. 
with  the  estwlishment  of  a  treatment 
standard  of  10  mg/L  TCLP,  because  of 
the  technical  problems  in  adiieving 
lower  levels  for  more  highly- 
concentrated  selenium  waste  streams. 
CWM  stated  that  it  had  consistently 
experienced  problems  treating  waste 

rtiwin*  frnm  gla«g  nmnnfiirtiirjng 

companies  to  the  current  level  of  5.7 
mg/L  TCLP.  To  further  illustrate  this 
point,  CWM  provided  treatability  testing 
data  from  a  selenium-contaminated 
waste  stream  (untreated  TCLP  of  80.13 
mg/L),  wdiicfa  showed  that  CWM 
frnmulated  16  different  treatment 
redpes  prior  to  targeting  one  whidi 
could  possibly  treat  a  selenium  waste  to 
below  the  5.7  mg/L  standard. 

On  October  20, 1997,  per  dw  Agency's 
request  far  additional  infiormatioo  cm 
the  facility's  selenium  treetment  using 
stabilization,  CWM  submitted 
additional  testing  data  from  their 
Kettleman  Hills,  California  facility. 
These  data  connsted  of  bmch-ac^ 
stabilization  treatment  testing  for 
selenium-bearing  wrastes  generated  from 
various  glass  manufacturing  companies. 
The  wastes  contained  leachate 
concentrations  of  selenium  ranging  from 
76.3  to  1024  mg/L  TCLP.  Stabilization 
testa  were  submitted  on  three  difiierent 
selenium  waste  streams  using  various 
combinations  of  the  following 
stabilization  raagmta:  furous  sulfate, 
calnum  polysulfide,  fartic  chloride, 
sodium  bistdfate,  portland  cement,  and 
cement  kiln  dust  Data  from  theee  tests 
showed  that  more  than  60  difiierent 
stabilizaticm  redpes  failed  to  meet  the 
seleniiun  treatment  standard  of  5.7 
mg/L  TCLP.  with  only  five  redpes 
achieving  compliance. 

In  the  Phase  IV  Final  Rule,  the 
Agency  detennined  that  a  treatment 
standard  of  5.7  mg/L  TCLP  vras 
api»cqMiate  for  DOlO  non%vastewaten 
(63  FR  28556.  May  26. 1998).  However, 
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the  Agency  further  concluded  that  high- 
level  aeleiduni  waste  streams,  in 
particular  the  vraste  streams  for  which 
data  was  submitted  by  CWM,  were 
unable  to  achieve  the  5.7  mg/L  TCLP 
standard.  The  Agency  suggested  that  it 
would  propose  a  site-specific  treatment 
variance  for  these  high  selenium  waste 
streams  being  treated  by  CWM  in  the 
'  future.  Id. 


n.  Baaia  for  Detarmlnatiea 

Under  40  CFR  268.44(h).  EPA  allows 
bdlitiee  to  apply  for  a  site-specific 
variance  in  cases  where  a  waste  that  is 
generated  under  conditions  specific  to 
only  one  site  cannot  be  treated  to  the 
specified  levels,  hi  such  cases,  the 
generator  or  treetment  facility  may 
apply  to  the  Administrator,  or  EPA's 
delegated  representative,  for  a  site- 
specific  variance  from  a  treatment 
standard.  The  applicant  for  a  site- 
specific  variance  must  demonstrate  that, 
because  the  physical  or  chemical 
properties  of  the  waste  diOer 
significantly  from  the  waste  analyzed  in 
developing  the  treatment  standard,  the 
waste  cannot  be  treated  by  BOAT  to 
specified  levels  or  by  the  specified 
methods.  Note  that  there  are  other 
grounds  for  obtaining  treatioent 
variances,  but  this  is  the  only  provision 
relevant  to  the  present  petition. 

CWM  formally  submitted  their 
request  for  a  treatment  variance  by 
subsequent  letter.  ■  CWM  also  sent 
comments  in  support  of  the  LAnd 
Disposal  Restrictions  Phase  IV— Second 
Supplemental  (62  FR  26041.  May  12. 
1997)  as  well  as  additional  supplemental 
information.  The  Agency  has  used  this 
information  in  evaluating  the  variance 
request  by  CWM.  All  information  and 
data  used  in  the  development  of  this 

Stroposed  treatment  variance  can  be 
ound  in  the  RCRA  docket  supporting 
this  proposal. 

A.  Establishment  of  BOAT  for  Selenium 

In  the  Third  Third  rule  (55  FR  22521, 
June  1. 1990).  the  Agency  developed 
performance  standards  for  selenium 
based  on  stabilization  as  BOAT.  At  that 
time,  EPA  had  information  indicating 
that  wastes  containing  high 
concentrations  of  selenium  were  rarely 
generated  and  land  disposed.  The 
Agency  also  stated  that  it  believed  that 
for  most  waste  containing  high 
concentrations  of  selenium,  recovery  of 
the  selenium  was  feasible  using 
recovery  technologies  currently 
employed  by  copper  smelters  and 
copper  refilling  operations.  The  Agency 
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further  stated  that  it  did  not  have  any 
performance  data  for  selenium  recovery, 
out  availAle  information  indicated  that 
recovery  of  elemental  selenium  out  of 
certain  types  of  scrap  material  and  other 
types  of  waste  was  practiced  in  the 
United  States.  No  comments  or  data 
were  received  on  this  issue  in  the  Third 
Third  rulemaking  docket.  Ccmaequently. 
to  establish  the  treatment  standard,  the 
Agency  used  performance  data  from  the 
stabilization  of  a  DOlO  mineral 
processing  waste,  which  it  determined 
to  be  the  moet  difficult  to  treat  selenium 
waste.  This  waste  contained  up  to  700 
ppm  total  selenium  and  3.74  ingA> 
selenium  in  the  TCLP  leachate.  The 
selenium  levels  in  treated  residuals 
were  between  1.80  and  0.154  mg/L 
TCLP.  This  waste  also  contained  high 
concentrations  of  arsenic,  cadmium,  and 
lead.  The  binder  to  waste  ratios  varied 
from  1.3  to  2.8. 

B.  Chanical  Pmperties  and  Treatability 
Information  on  CWM's  Selenium  Wastes 

The  two  waste  streams  at  issue  here 
appear  to  be  significantly  different  from 
the  wastes  tued  to  set  thie  treetment 
standard,  and  the  current  treetment 
standard  of  5.7  mg/L  TCLP  for  DOlO 
nonwastewaters  is  not  attainable  using 
BDAT  on  these  two  wastes.  The  first 
waste  stream,  generated  by  Owens 
Brockway  Glass  Container  Company. 
Vernon.  California  and  identified  by 
CWM  in  the  petition  documents  as 
D79726.  is  electrostatic  precipitator  dust 
generated  during  glass  manuncturing 
operations.  Presently,  CWM  is  storing 
130  cubic  yards  of  this  unprocessed 
waste  on-site.  An  additioiiiBl  forty  cubic 
yards  have  been  treated  but  fail  to  meet 
the  standard  of  5.7  mg/L  TCLP.  The 
generator  estimates  a  monthly 
generation  rate  of  40  cubic  yards. 

D79726  is  characterized  as  a  grey  and 
white  solid  containing  no  free  liquids  or 
organic  constituents.  It  consists  of  50- 
60%  salt  cake  and  40-50%  soda  ash. 
Concentrations  of  selenium  in  the 
untreated  waste  have  been  measured 
between  80.13  and  1024  mg/L  TCLP. 
The  waste  also  has  significant 
concentrations  of  arsenic,  cadmium, 
chromium,  and  lead  and  has  exhibited 
the  following  additional  waste  code 
listings:  D004,  D006,  D007,  and  D008. 

Three  samples  or  batches  of  the  waste 
were  tested  to  determine  appropriate 
stabilization  recipes.  A  summary  of 
these  samples  is  presented  in  Table  I. 
For  Batch  96222928  (581  mg/L  TCLP 
selenium  in  the  untreated  sample). 
CWM  tested  nine  different  recipes,  with 
reagent  to  waste  ratios  ranging  between 
0.6  and  4.3.  Reagents  included  iron 
sulfate;  cement  and  cement  kiln  dust. 
Treated  selenium  TCLP  concentrations 


for  Batch  96222028  ranged  from  4.34  to 
228  n^  TCLP.  Batch  96222929 
contained  1024  mg/L  TCLP  selenium  in 
the  untreated  waste.  Thirty-three 
diChrent  recipes  were  tested  with 
treated  concentrations  of  selenium 
ranging  from  5.23  to  290.5  mg/L  TCLP, 
with  reagent  to  waste  ratios  ranging 
from  0.6  to  5.0.  Batch  90222930 
contained  465  mg/L  TCLP  selenium  in 
the  untreated  waste  and  was  tested 
using  nine  recipes  with  reegent  to  waste 
ratios  ranging  frtun  1.3  to  4.4. 
Concentrations  of  selenium  in  the 
treated  waste  ranged  from  11.3  mg/L  to 
109  mg/L  TCLP. 

Table  I.— Summary  of  Owens 
Brockway  Selenium  Waste 


Belch  Na 

Unkeslad 

SeTCLP 

(mo^) 

TieatedSe 

TC(J>  range 

(nig«4 

581 

1024 

466 

4.34-228. 
5.23-290.5. 

11.3-109. 

96222928  — 

96???929  

96222930  .™ — 

The  second  waste  stream,  generated 
by  the  Ball-Foster  Glass  Container 
Corpcwation.  El  Monte.  California  and 
identified  in  CWM  documents  as 
DZ2050.  is  dry  scrubber  solid  from  glass 
manufacturing.  CWM's  waste  profile 
identified  the  selenium  concentrations 
in  the  untreated  waste  as  20.9  mg/L 
TCLP.  It  also  identifies  the  waste  as 
characteristic  for  lead  (D008).  Presently, 
none  of  this  waste  is  being -stored  at  the 
CWM  fscility;  however,  the  generator 
anticipates  a  quarterly  generation  rate  of 
twenty  cubic  yards,  llie  untreeted 
leachate  concentration  for  selenium  in 
the  waste  stream  sample  used  to 
develop  a  treatment  recipe  was 
measured  at  59.8  mg/L  TCLP.  vidth  a 
lead  concentration  of  5.79  mg/L  TCLP 
and  an  arsenic  concentration  of  5.70 
mg/L  TCLP.  CWM  tested  20  different 
stabilization  recipes  on  the  waste. 
Treated  concentrations  for  selenium 
ranged  from  1.83  mg/L  TCLP  to  50.6 
mg/L  TCLP.  with  reagent  to  waste  ratios 

ranging  from  0.3  to  5.0. 

The  Agency  has  reviewed  the 
information  submitted  by  CWM  on 
these  two  waste  streams  and  believes 
that,  as  demonstrated  by  the  data,  both 
wastes  satisfy  the  criteria  of  differing 
significantly  in  chemical  composition 
from  the  waste  that  was  used  to  generate 
the  treatment  standard.  Selenium  TCLP 
concentrations  in  untreated  D79726 
waste  are  one  to  three  orders  of 
magnitude  higher  than  the  waste  used  to 
calculate  the  treatment  standard. 
Similarly,  untreated  TCLP 
concentrations  of  selenium  in  D212050 
were  measured  an  order  of  magnitude 
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higher.  Furthermore,  the  treatment 
being  employed  by  the  petitioner  is 
consent  with  EPA's  determination  of 
BDAT  and  the  process  u^ed  is  well- 
designed  and  operated.  It  should  be 
noted  that  it  is  difficult,  if  not 
impossible,  to  optimize  treatment  for 
selenium  when  other  metals  are  being 
treated,  because  the  selenium  solubility 
curve  differs  from  that  for  most  other 
metals.  Thus,  successfully  stabilizing 
other  metals  generally  means  that 
treatment  for  selenium  cannot  be 
optimized  (see  63  FR  28569.  plus 
further  explanation  provided  below). 
Therefore.  EPA  is  seeking  comment  on 
this  proposed  site-specific  treatment 
variance  for  two  hi^  selenium  waste 
streams  generated  by  glass 
manufactiuing  operations. 

m.  Ahemative  Treatment  Standard  for 
DOIO 

As  discussed  above,  the  data 
demonstrate  that  the  waste  used  to 
generate  the  treatment  standard  differs 
significantly  from  the  wastes  that  may 
be  treated  by  CWM,  which  supports  our 
view  that  wastes  containing  high 
concentrations  of  selenium  are  not 
easily  treated  using  the  BDAT 
technology  of  stabilization.  As 

Ereviousl^  acknowledged  and  discussed 
y  the  Agency  in  a  past  rulemaking  (see 
62  FR  26041).  wastes  with  selenium 
concentrations  greater  than  1.0  mg/L 
TCLP  in  the  presence  of  other  metals, 
e.g.,  cadmium,  lead  or  chromium,  may 
encoimter  difficulties  in  stabilization. 
This  is  due  to  a  difference  in  pH/ 
solubility  curves:  selenium's  minimum 
solubility  is  at  a  neutral  to  mildly  acidic 
pH  (6.5-7.5)  while  other  characteristic 
metals  have  a  minimum  solubility  in  the 
alkaline  pH  range  (8-12)  (62  CFR 
26045). 

EPA  has  determined,  in  analyzing  the 
data  on  D79726  (waste  generated  by 
Owens  Brockway  Glass  Container 
Company),  the  most  effective 
stabilization  recipe  for  this  waste 
consists  of  0.7  parts  iron  sulfate 
combined  with  2.0  parts  cement, 
resulting  in  a  reagent  to  waste  ratio  of 
2.7  to  1.  For  each  of  the  three  analytical 
trials  submitted  for  the  waste  stream, 
this  specific  recipe  achieved  36.8,  34.08, 
and  43.7  mg/L  selenium  TCLP  in  the 
treated  waste.  While  the  data  indicated 
that  other  recipes  achieved  lower  TCLP 
values  (4.34  to  28.51  mg/L),  these 
reagent  to  waste  ratios  all  exceeded  4.0 
to  1.  The  Agency  questions  whether 
such  a  high  reagent  to  waste  ratio  is 
either  effective  or  optimized  treatment. 
High  reagent  to  waste  ratios  can  lead  to 
questions  of  impermissible  dilution. 
As  part  of  their  petition.  CWM  has 
stated  that  reagent  to  waste  ratios  of  1 


or  less  are  preferred,  and  we  generally 
concur.  In  the  Phase  IV  rule,  the  Agency 
did  not  generally  use  stabilization  data 
with  reagent  to  waste  ratios  greater  than 
1  (See:  "Final  I>raft  Site  Visit  Report  for 
the  August  20-21  Site  Visit  to  Rollins 
Environmental's  Highway  36 
Commercial  Waste  Treatment  Facility 
Located  in  Deer  Trail,  Colorado" 
November  21, 1996  and  the  economic 
analysis  supporting  the  Phase  IV  final 
rule).  However,  in  the  case  for  selenium, 
the  existing  treatment  standard,  as 
discussed  earlier,  was  calculated  bom 
data  with  reagent  to  waste  ratios  ranging 
from  1.8  to  2.7.  Based  on  the  Agency's 
review  of  the  performance  data  and  the 
reagent  to  waste  ratios  used  to  calculate 
the  current  treatment  standard  of  5.7 
mg/L  TCLP,  we  conclude  that  a  reagent 
to  waste  ratio  of  2.7  is  optimized 
treatment  for  the  selenium  waste 
generated  by  Owens  Brockway  Glass 
Container  Company.  Using  the  BDAT 
methodology,  ^  the  Agency  has 
calculated  an  alternative  treatment 
standard  of  51  mg/L  TCLP  based  on 
three  data  points  (36.8,  34.08  and  43.7) 
that  were  the  result  of  stabilization 
treatment  using  a  reagent  to  waste  ratio 
of  2.7  for  the  waste  identified  as  D79726 
and  generated  by  Owens  Brockway. 

For  the  second  waste  stream, 
identified  as  DZ2050  and  generated  by 
the  Ball-Foster  Glass  Container 
Corporation,  treatment  data  submitted 
to  the  Agency  indicate  that  the  most 
effiective  treatment  is  achieved  using  the 
reagent  to  waste  ratios  of  1.8,  2.2,  2.3, 
2.4,  and  2.7.  Treated  waste 
concentrations  for  selenium  were  as 
follows:  11.6,  7.47, 8.22, 15.6,  and  4.82 
mg/L  TCLP.  These  treatment  recipes  are 
all  consistent  with  the  reagent  to  waste 
ratios  used  to  establish  the  existing 
standard  of  5.7  mg/L  TCLP.  Using  these 
five  data  points,  the  Agency  has 
calculated  an  alternative  treatment 
standard  of  25  mg/L  TCLP  for  the  DOlO 
waste  generated  by  Ball-Foster. 

IV.  Request  for  Comment 

Based  on  the  foregoing,  the  Agency 
proposes  to  grant  CWM's  petition  for  a 
site-specific  treatment  variance  for  the 
two  DOlO  waste  streams  for  a  period  of 
three  years.  We  are  proposing  to  limit 
the  proposed  treatment  variance  to  three 
years  to  encourage  CWM  to  continue 
researching  new  stabilization, 
vitrification,  and  recovery  technologies 
that  may  more  effectively  deal  with 
these  two  waste  streams.  Again,  please 
note  that  waste  already  disposed  of 
pursuant  to  the  standi  established  in 
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a  treatment  variance  would  be  lawfully 
disposed,  and  would  not  have  to  be 
retreated  if  the  standard  in  the  variance 
were  altered  or  lapeed.  The  Agency 
requests  comments  on  all  aspects  of  this 
proposal,  especially  with  regard  to  the 
necessity  for  a  sepuate  hi^  selmium 
treatability  group,  the  proposed  reagent 
to  waste  ratio  of  2.7  to  1  for  the 
selenium  waste  generated  by  Owens 
Brodcway,  the  performance  of 
stabilization  tedmologies.  and  the 
proposed  duration  of  the  variance.  Any 
information  on  glass  manufacturing 
wastes  would  also  be  particularly  useful 
to  the  Agency. 

Should  the  Agency  grant  this 
variance,  we  would  amend  40  CFR  part 
268  to  note  that  the  DOlO  waste  from 
Ball-Foster  Glass  Container  Corporation 
would  be  subject  to  a  seleniuin  TCLP  of 
25  mg/L.  and  the  DOlO  waste  from 
Owens  Brockway  Glass  Container 
Company  would  be  subject  to  a 
selenium  TCLP  of  51  mg/L.  Both  wastes 
would  be  treated  by  Chemical  Waste 
Management,  Inc.  at  their  Kettleman 
Hills  facility  in  Kettleman  City, 
Cahfomia.  This  variance  would  be 
effective  for  three  years. 

V.  Administrative  Reqairement 

A.  Executive  Order  12866 

This  proposed  treatment  variance 
does  not  create  any  new  regulatory 
requirements.  It  merely  establishes 
alternative  treatment  standards  for 
specific  wastes  which  replace  standards 
already  in  effect.  This  proposed  rule  is. 
therefore,  not  a  "significant"  regulatory 
action  within  the  meaning  of  Executive 
Order  12866.  Because  this  proposed 
variance  only  changes  the  treatment 
standards  applicable  to  two  DOlO  waste 
streams  at  the  Chemical  Waste 
Management,  Inc.  facihty  in  Kettleman 
Qty,  California,  and  does  not  change  in 
any  way  the  paperwork  requirements 
alitsady  applicable  to  these  wastes,  it 
does  not  affect  requirements  under  the 
Paperwork  Reduction  Act. 

B.  Executive  Order  12875 

Under  E.0. 12875,  EPA  may  not  issue 
a  regulation  that  is  not  required  by 
statute  and  that  creates  a  mandate  upon 
a  state,  local,  or  tribal  government, 
unless  the  Federal  government  provides 
the  funds  necessary  to  pay  the  direct 
compliance  costs  incuired  by  those 
governments.  If  the  mcmdate  is 
unfunded,  EPA  must  provide  to  the 
Office  of  Management  and  Budget  a 
description  of  the  extent  of  EPA's  prior 
consultation  with  representatives  of 
affiected  state,  local,  and  tribal 
governments,  the  nature  of  their 
concerns,  copies  of  written 
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communicatioiu  from  the  govemments, 
and  a  statement  supporting  the  need  to 
issue  the  regulation.  In  addition.  E.O. 
12875  requires  EPA  to  develop  an 
efliective  process  permitting  elected 
officials  and  other  representatives  of 
state,  local,  and  tribal  govemments  "to 
provide  meaningful  and  timely  input  in 
the  development  of  regulatory  proposals 
containing  significant  unfunded 
mandates."  Today's  proposed  rule  does 
not  create  a  mandate  on  state,  local  or 
tribal  govemments.  The  proposed  mle 
does  not  impose  any  enforceable  duties 
on  these  entities.  Accordingly,  the 
requirements  of  section  1(a)  of  E.O. 
1 2875  do  not  apply  to  this  proposed 
rule. 

C.  Executive  Order  13045 
Today's  proposed  variance  is  not 

subject  to  E.O.  13045.  entitled 
"Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks"  (62  FR  19885,  April  23. 1997). 
because  this  action  is  not  an 
economically  significant  proposal,  and 
it  is  not  expected  to  create  any 
environmental  health  risks  or  safety 
risks  that  may  disproportionately  affect 
children.  The  wastes  described  in  this 
proposal  will  be  treated  by  Chemical 
Waste  Management,  Inc.,  and  then 
disposed  of  in  a  RCRA  Subtitle  C 
landfill,  ensuring  that  there  will  be  no 
risks  that  may  disproportionately  affect 
children. 

D.  Executive  Order  13084 

Under  Executive  Order  13084,  EPA 
may  not  issue  a  regulation  that  is  not 
required  by  statute,  that  significantly  or 
uniquely  affects  the  communities  of 
Indian  tribal  govemments,  and  that 
imposes  substantial  direct  compliance 
costs  on  those  communities,  unless  the 
Federal  government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  the  tribal 
govemments.  If  the  mandate  is 
unfunded,  EPA  must  provide  to  the 
Office  of  Management  and  Budget,  in  a 
separately  identified  section  of  the 
preamble  to  the  rule,  a  description  of 
the  extent  of  EPA's  prior  consultation 
with  representatives  of  affected  tribal 
govemments,  a  summary  of  the  nature 
of  their  concerns,  and  a  statement 
supporting  the  need  to  issue  the 
regulation.  In  addition.  Executive  Order 
13084  requires  EPA  to  develop  an 
effective  process  permitting  elected  and 
other  representatives  of  Indian  tribal 
governments  "to  provide  meaningful 
and  timely  input  in  the  development  of 
regulatory  policies  on  matters  that 
significantly  or  uniquely  affect  their 
communities."  Today's  proposed  rale 
does  not  significantly  or  uniquely  affect 


the  communities  of  Indian  tribal 
governments.  The  proposal  is  to  issue  a 
variance  from  treatment  standards 
established  in  the  recently  promulgated 
LDR  Phase  IV  Rule  for  TC  metal 
hazardous  wastes.  Accordingly,  the 
requirements  of  section  3(b)  of 
Executive  Order  13084  do  not  apply  to 
this  proposed  rule. 

E.  Executive  Order  12898 

EPA  is  committed  to  addressing 
environmental  justice  concerns  and  is 
a#yMT"'"g  a  leadership  role  in 
environmental  justice  initiatives  to 
enhance  environmental  quality  for  all 
residents  of  the  United  States.  The 
Agency's  goals  are  to  ensure  that  no 
segment  (^  the  population,  regardless  of 
race,  color,  national  origin,  or  income 
bears  disproportionately  high  and 
adverse  himian  health  and 
environmental  impacts  as  a  result  of 
EPA's  policies,  programs,  and  activities, 
and  that  all  people  live  in  clean  and 
sustainable  communities.  In  response  to 
Executive  Order  12898  and  to  concerns 
voiced  by  many  groups  outside  the 
Agency.  EPA's  Office  of  Solid  Waste 
and  Einergency  Response  formed  an 
Enviroiunental  Justice  Task  Force  to 
analyze  the  array  of  environmental 
justice  issues  specific  to  waste  programs 
and  to  develop  an  overall  strat^  to 
identify  and  address  these  issues 
(OSWER  Directive  No.  9200.3-17). 
Today's  proposed  variance  applies  to 
two  DOlO  waste  streams  that  will  be 
treated  by  Chemical  Waste  Management. 
Inc.  at  their  Kettleman  City,  California 
facility  and  disposed  of  in  a  RCRA 
Subtitle  C  landfill,  ensuring  protection 
to  human  health  and  the  environment. 
Therefore,  the  Agency  does  not  believe 
that  today's  proposal  will  result  in  any 
disproportionately  negative  impacts  on 
minority  or  low-income  communities 
relative  to  affluent  or  non-minority 
conununities. 

F.  Unfunded  Mandates  Reform  Act 

Title  n  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA).  Pub.  L. 
104-4.  establishes  requirements  for 
Federal  agencies  to  assess  the  effects  of 
their  regulatory  actions  on  State,  local, 
and  tribal  govemments  and  the  private 
sector.  Under  section  202  of  the  UMRA, 
EPA  generally  must  prepare  a  written 
statement,  including  a  cost-benefit 
analysis,  for  proposed  and  final  rules 
with  "Federal  mandates"  that  may 
result  in  expenditures  to  State,  local, 
and  tribal  govemments,  in  the  aggregate, 
or  to  the  private  sector,  of  $100  million 
or  more  in  any  one  year.  Before 
promulgating  an  EPA  rule  for  which  a 
written  statement  is  needed,  section  205 
of  the  UMRA  generally  requires  EPA  to 


identify  and  consider  a  reasonable 
number  of  regulatory  alternatives  and 
adopt  the  least  costly,  most  cost- 
effective  or  least  burdensome  alternative 
that  achieves  the  objectives  of  the  nUe. 
The  provisions  of  section  205  do  not 
apply  when  they  are  inconsistent  with 
applic^le  law.  Moreover,  section  205 
allows  EPA  to  adopt  an  alternative  other 
than  the  least  costly,  most  cost-effective 
or  least  burdensome  alternative  if  the 
Administrator  publishes  with  t^e  final 
rule  an  explanation  why  that  alternative 
was  not  adopted.  Before  EPA  establishes 
any  regulatory  requirements  that  may 
significantly  or  uniquely  affect  small 
govemments.  including  tribal 
governments,  it  must  have  developed 
under  section  203  of  the  UMRA  a  small 
government  agency  plan.  The  plan  must 
provide  for  notifying  potentially 
afiiected  small  govemments,  enabling 
officials  of  affected  small  govemments 
to  have  meaningful  and  tintely  input  in 
the  development  of  EPA  regulatory 
proposals  with  significant  Federal 
intergovernmental  mandates,  and 
informing,  educating,  and  advising 
small  govemments  on  compliance  with 
the  regulatory  requirements. 

Today's  proposed  mle  contains  no 
Federal  mandates  (under  the  regulatory 
provisions  of  Title  II  of  the  UMRA)  for 
State,  load,  or  tribal  govemments  or  the 
private  sector,  and  does  not  impose  any 
Federal  mandate  on  State,  local,  or  tribal 
govemments  or  the  private  sector  within 
the  meaning  of  the  Unfunded  Mandates 
Refbim  Act  of  1995.  This  proposed  rale 
also  does  not  create  new  regulatory 
requirements;  rather,  it  merely 
establishes  alternative  treatment 
standards  for  specific  wastes  which 
replace  standards  already  in  effect.  EPA 
has  determined  diat  this  proposed  rale 
does  not  contain  a  Federal  mandate  that 
may  result  in  expenditures  of  $100 
million  or  more  for  State,  local,  and 
tribal  govemments,  in  the  aggregate,  or 
the  private  sector  in  any  one  year.  Thus, 
today's  proposed  rale  is  not  subject  to 
the  requirements  of  sections  202  and 
205  of  the  UMRA.  For  the  same  reasons. 
EPA  has  determined  that  this  proposed 
rale  contains  no  regulatory 
requirements  that  might  significantly  or 
uniquely  affect  small  govemments. 

G.  Regulatory  Flexibility  Act 

This  proposed  treatment  variance 
does  not  create  any  new  regulatory 
requirements.  It  merely  establishes 
alternative  treatment  standards  for  a 
specific  waste  which  replace  standards 
already  in  effect,  and  it  only  ^plies  to 
the  Chemical  Waste  Management,  Ina 
Cscility  in  Kettleman  City,  Califomia. 
Thus,  this  proposed  rale  would  not 
have  a  significant  impact  on  a 
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substantial  number  of  small  entities. 
Therefore,  EPA  provides  the  following 
certification  under  the  Regulatory 
Flexibility  Act,  as  amended  by  the 
Small  Business  Regulatory  Enforcement 
Fairness  Act:  Pursuant  to  the  provision 
at  5  U.S.C.  605(b),  I  hereby  certify  that 
this  proposed  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities.  It 
does  not  impose  any  new  biudens  on 
small  entities.  This  proposed  rule, 
therefore,  does  not  require  a  regulatory 
flexibility  analysis.    . 

H.  National  Technology  Transfer  and 
Advancement  Act  of  1995 

Section  12(d)  of  the  National 
Technology  Transfer  and  Advancement 
Act  of  1995  (NTTAA).  Pub.  L.  104-113, 
section  12(d)  (15  U.S.C.  272  note) 
directs  EPA  to  use  voluntary  consensus 
standards  in  its  regulatory  activities 
unless  to  do  so  would  be  inconsistent 
with  applicable  law  or  otherwise 
impractical.  Voluntary  consensus 
standards  are  technical  standards  (e.g., 
materials  specifications,  test  methods, 
sampling  procedures,  and  business 
practices)  that  are  developed  or  adopted 
by  voluntary  consensus  standards 
bodies.  The  NTTAA  directs  EPA  to 
provide  Congress,  through  OMB, 
explanations  when  the  Agency  decides 
not  to  use  available  and  applicable 
voluntary  consensus  standards.  There 
are  no  voluntary  consensus  technical 
standards  directly  applicable  to  metal 
contaminants  in  hazardous  waste  that 
exhibit  the  toxicity  characteristic  for 
metals.  Therefore.  EPA  did  not  consider 
the  use  of  any  voluntary  standards  in 
this  proposal. 

/.  Submission  to  Congress  and  the 
General  Accounting  Office 

The  Small  Business  Regulatory 
Enforcement  Faimess  Act  of  1996 
(SBREFA)  provides,  with  limited 
exceptions,  that  no  rule  promulgated  on 
or  after  March  29. 1996  may  take  effect 
until  it  is  submitted  to  Congress  and  the 
Comptroller  General  along  with 
specified  supporting  dociimentation. 
However,  this  requirement  does  not 
apply  to  "any  rule  of  particular 
applicability.  •  •   •"  5  U.S.C  804(3). 
Tlie  proposed  rale  is  of  particular 
applicability,  applying  only  to  a 
particular  waste  at  one  facility  under 
particular  (and,  as  noted,  exceptional) 
circimistances.  Consequently,  the 
Congressional  review  provisions  of 
SBREFA  are  not  applicable  and  this 
rule,  if  accepted,  can  take  effect  without 
submittal  to  Congress. 


List  of  Subjecto  in  40  CFR  Part  268 

Environmental  protection.  Hazardous 
waste. 
Matthew  Hak. 

Acting  Director,  Office  of  Solid  Waste. 
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ENVIRONMENTAL  PftOTECTION 
AGENCY 

40  CFR  Part  271 
[FRL-417e-4] 

Hazardous  Waste  Management 
Program:  Final  Authorization  of  State 
Hazardous  Waste  Management 
Program  for  Louisiana 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  The  EPA  proposes  to  approve 
Louisiana  Department  of  Environment 
Quality's  (LDEQ)  Clusters  V  and  VI 
Hazardous  Waste  Program  under  the 
Resource  Conservation  and  Recovery 
Act.  In  the  rule  section  of  this  Federal 
Register  ( FR),  the  EPA  is  approving  the 
State's  request  as  an  immediate  fined 
rale  without  prior  proposal  because  the 
EPA  views  this  action  as 
noncontroversial  and  anticipates  no 
adverse  comments.  A  detailed  rationale 
for  approving  the  State's  request  is  set 
forth  in  the  immediate  final  rule.  If  no 
adverse  written  comments  are  received 
in  response  to  that  inunediate  final  rule, 
no  further  activity  is  contemplated  in 
relation  to  this  proposed  rule.  U  EPA 
receives  adverse  written  comments,  a 
second  FR  document  will  be  published 
before  the  time  the  immediate  final  rale 
takes  effect.  The  second  dociunent  may 
withdraw  the  immediate  final  rule  or 
identify  the  issues  raised,  respond  to  the 
comments  and  affirm  that  the 
immediate  final  rale  will  take  effect  as 
scheduled.  Any  parties  interested  in 
commenting  on  this  action  should  do  so 
at  this  time. 

DATES:  Written  comments  must  be 
received  on  or  before  November  23. 
1998. 

AOORESSES:  Written  comments  referring 
to  Docket  Number  LA98-1  may  be 
mailed  to  Alima  Patterson,  Region  6 
Authorization  Coordinator.  Grants  and 
Authorization  Section  (6PD-G), 
Multimedia  Plaiming  and  Permitting 
Division,  at  the  address  listed  below. 
Copies  of  the  materials  submitted  by 
LDEQ  may  be  examined  during  normal 
business  hours  at  the  following 
locations:  EPA  Region  6  Library,  12th 
Floor,  Wells  Fargo  Bank  Tower  at 


Fountain  Place,  1445  Ross  Avenue, 
Dallas,  Texas  75202-2733.  Phone 
number  (214)  665-6444.  Louisiana 
Department  of  Environmental  Quality. 
H.B.  Garlock  Building.  7290 
Blu^>onnet,  Baton  Rouge,  Louisiana 
70810.  Phone  number  (504)  765-0617. 
FOR  RmT>CR  MFORMATKM  CONTACT: 
Alima  Patterson,  (214)  665-8533. 
SUPPLEMENTARY  MFORMATION:  For 
additional  information  see  the 
immediate  final  rale  published  in  the 
rules  section  of  this  Federal  Register. 
Jerry  Cliflfonl, 

Deputy  Regional  Administrator,  Region  6. 
|FR  Doc  98-27705  Filed  10-22-48;  8:45  am) 
aajjNQ  cooc 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  271 
FRL-6168^ 

Norlh  Carolina;  Rnal  Authorfzation  of 
Revisions  to  State  Hazardous  Wasle 
Management  Program 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  The  EPA  proposes  to  grant 
final  authorization  to  the  hazardous 
waste  program  revisions  submitted  by 
North  Carolina.  In  the  final  rules  section 
of  this  FederaJ  Register.  EPA  is 
authorizing  the  State's  program 
revisiiHis  as  an  immediate  final  rule 
without  prior  proposal  because  EPA 
views  this  action  as  noncontroversial 
and  anticipates  no  adverse  comments.  A 
detailed  rationale  for  the  authraization 
is  set  forth  in  the  immediate  final  rule. 
It  no  adverse  written  comments  are 
received,  the  immediate  final  rule  will 
become  effective  and  no  further  activity 
will  occiir  in  relation  to  this  proposal. 
U  EPA  receives  adverse  written 
conunents.  EPA  will  withdraw  the 
immediate  final  rule  before  its  effective 
date  by  publishing  a  withdrawal  in  the 
Federal  Register.  EPA  will  then  respond 
to  public  comments  in  a  later  final  rule 
based  on  this  proposal.  EPA  may  not 
provide  further  opportimity  for 
comment.  Any  parties  interested  in 
cx>mmenting  on  this  action  should  do  so 
at  this  time. 

DATES:  Written  conunents  must  be 
received  on  or  before  November  23. 
1998. 

ADDRESSES:  Mail  written  comments  to 
Narindar  Kumar.  Chief,  RCRA  Programs 
Branch.  Waste  Management  Division. 
U.S.  Envirom  aental  Protection  Agency, 
The  Sam  Nunn  Atlanta  Federal  Center, 
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61  Forsyth  Street.  SW.,  AtlanU,  GA 
30303-3104;  (404)  562-8440.  You  can 
examine  copies  of  the  materials 
submitted  by  North  Carolina  during 
normal  business  hours  at  the  following 
locations:  EPA  Region  4  Library.  The 
Sam  Nunn  Atlanta  Federal  Center,  61 
Forsyth  Street.  SW..  Atlanta.  GA  30303- 
3104:  (404)  562-8190.  and  North 
Carolina  Department  of  Environment 
and  Natural  Resources.  P.O.  Box  27687. 
Raleigh.  North  Carolina  29201.  (919) 
733-2178. 

FOR  FURTHER  INFORMATION  CONTACT: 
Narindar  Kumar.  Chief  RCRA  Programs 
Branch.  Waste  Management  Division. 
U.S.  Environmental  Protection  Agency. 
The  Sam  Nunn  Atlanta  Federal  Center. 
61  Forsyth  Street,  SW..  Atlanta.  GA 
30303-3104:  (404)  562-8440. 
SUPPI.EMCNTARV  MFORMATKM:  For 
additional  information  see  the 
immediate  final  rule  published  in  the 
rules  section  of  this  Federal  Register. 

Dsted:  August  28, 1998. 
A.  SUnler  KMburg. 
Regional  Administntor,  Region  4. 
[FR  Doc.  98-28491  Filed  10-22-98:  8:4S  ami 
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[OC  Oeelnl  Na  te-CI;  FCC  M-28q 

PoNcy  and  RidM  Conoamkig  Hm 
mtwilf.  intar»xchang«  KlirlwtpUM 

agency:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 


:  The  Further  Notice  of 
Proposed  Rulemaking  examines 
restrictions  that  limit  a  common 
carrier's  ability  to  bimdle  certain  goods 
and  services  together  and  offer  such 
bundles  to  the  public.  The  goods  and 
services  at  issue  include 
telecommunications  services,  enhanced 
services,  and  customer  premises 
equipment  (CPE).  Our  rules  currently 
prohibit  telecommunications  carriers 
from  bundling  telecommunications 
services  with  CPE.  and  place  restrictions 
CD  the  bundling  of  telecommunications 
services  with  enhanced  services.  Our 
current  restrictions  not  only  prevent 
carriers  from  offering  distinct  goods 
and/or  services  only  on  a  bundled  basis, 
but  also  prohibit  carriers  bom  offering 
"package  discounts."  which  enable 
customers  to  purchase  an  array  of 
products  in  a  package  at  a  lower  price 
than  the  individual  products  could  be 
purchased  separately.  In  this 


proceeding,  we  examine  whether  market 
conditions  have  changed  sufficient  to 
warrant  lifting  our  restrictions  oh  the 
bundling  of  GPE  and  enhanced  services 
with  basic  telecommunications  services. 

DATES:  Comments  are  due  on  or  before 
November  23, 1998  and  reply  conunents 
are  due  on  or  before  December  23. 1998. 

ADDRESSES:  Commoits  and  reply 
comments  should  be  sent  to  Office  of 
the  Secretary.  Federal  Communications 
Commission.  1919  M  Street.  NW.  Room 
222.  Washington.  DC  20554.  with  a  copy 
to  Janice  Myles  of  the  Common  Carrier 
Bureau.  1919  M  Street.  HW,  Room  544. 
Washington.  DC  20554.  Parties  should 
also  file  one  copy  of  any  documents 
filed  in  this  docket  with  the 
Commission's  copy  contractor. 
International  Transcription  Services. 
Inc..  1231  20th  St..  NW.  Washington.  DC 
20036. 

FOR  FURTHER  MFORMATWN  CONTACT. 
Michael  Pryor.  Deputy  Chief.  Policy  and 
Program  Planning  Division.  Common 
Carrier  Bureau.  (202)  418-1580.  Further 
information  may  also  be  obtained  by 
calling  the  Common  Carrier  Bureau's 
TTY  number  202-418-0484. 
SUPflfMENTARV  MF0RMAT10N:  This  is  a 
summary  of  the  Commission's  Further 
Notice  of  Proposed  Rulemaking  adopted 
October  1, 1998  and  released  October  9. 
1998  (FCC  99-258).  The  full  text  of  this 
Notice  of  Proposed  Rulemaking  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the 
FCC  Reference  Center.  1919  M  St..  NW. 
Room  239,  Washington.  DC  The 
complete  text  also  may  be  obtained 
throu^  the  World  Wide  Web,  at  http:/ 
/www.fccgov/Bureaus/Common 
Carrier/Order8/fcc9735.wp,  or  may  be 
purchased  from  the  Commission's  copy 
contractor,  bitemational  Transcription 
Service.  Inc..  (202)  857-3800. 1231  20th 
St..  NW.  Washington.  DC  20036. 

Initial  Regulatory  Flexibility  Act 
Analysis:  Pursuant  to  the  Regulatory 
Flexibility  Act  (RFA).  the  Commission 
has  prepared  an  Initial  Regulatory 
FlexibiUty  Analysis  (IRFA)  of  the 
possible  dgnificant  economic  impact  on 
small  entities  of  the  policies  and  rules 
in  this  Further  NPRM  of  Proposed 
Rulemaking  (Further  NPRM).  Written 
public  comments  are  requested  on  the 
IRFA.  These  conunents  must  be  filed  in 
accordance  with  the  same  filing 
deadlines  as  comments  on  the  rest  of  the 
Further  NPRM,  and  should  have  a 
separate  and  distinct  heading 
designating  them  as  responses  to  the 
IRFA.  The  Commission  shall  send  a 
copy  of  this  Further  NPRM,  including  ' 
the  IRFA,  to  the  Chief  Counsel  for 
Advocacy  of  the  Small  Business 


Administration  in  accordance  Mrith  the 
RFA,  5  U.S.C.  603(a). 

Synopsis  of  Notice  of  Proposed 
Rutemaikiiig 

/.  Introduction 

1.  In  this  Further  Notice  of  Proposed 
Rulemaking  (Fiuther  NPRM).  we 
examine  restrictions  that  limit  a 
common  carrier's  ability  to  bundle 
certain  goods  and  services  together  and 
ofiier  such  bundles  to  the  public.  The 
goods  and  services  st  issue  include 
telecommunications  services,  enhanced 
services,  and  customer  premises 
equipment  (CPE).  Bundling  means 
selling  different  goods  and/or  services 
together  in  a  single  package.  Our  rules 
currently  prohibit  telecommimications 
carriers  from  bundling 
teleconununications  sovices  with  CPE. 
and  place  restrictions  on  the  bundling  of 
telecommunications  services  with 
enhanced  services.  Our  current 
restrictions  not  only  prevent  carriers 
from  otferihg  distinct  goods  and/or 
services  only  on  a  bundled  basis,  but 
also  prohibit  carriers  from  oQsring 
"package  discounts,"  which  enable 
"customers  (to]  purchase  an  array  of 
products  in  a  package  at  a  lower  price 
than  the  individual  products  could  be 
purchased  separately." 

2.  In  this  proceeding,  we  examine 
whether  msjket  conditions  have 
changed  sufficiently  to  wairant  lifting 
our  restrictions  on  Uie  bundling  of  CPE 
and  enhanced  services  with  basic 
telecommunications  services.  At  the 
time  the  Commission  adopted  the  CPE 
and  enhanced  services  bundling 
restrictions,  the  Commission 
recognized,  "[ijf  the  markets  for 
comp<Mients  of  [a]  commodity  bundle 
are  workably  competitive,  bundling  may 
present  no  major  societal  problems  so 
long  as  the  consumer  is  not  deceived 
concerning  the  content  and  quality  of 
the  bundle." 

3.  This  review  is  consistent  with  our 
overall  effort  to  reduce  regulation 
wherever  conditions  warrant.  The 
review  we  take  in  this  notice  is  also 
consistent  with  our  statutory  obligation, 
as  part  of  our  biennial  review  of 
regulations,  to  eliminate  or  modify 
regulations  that  "are  no  longer 
necessary  in  the  public  interest  as  the 
result  of  meaningful  economic 
competition." 

n.  Backffound 

4.  In  light  of  changes  in  the 
interexchange  mailcet  over  the  past 
decade  and  the  passage  of  the 
Telecommunications  Act  of  1996  (1996 
Act),  the  Commission  issued  a  Notice  of 
Proposed  Rulemaking,  61  FR  14717, 
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April  3, 1996,  [InterexchangB  NPRMi  on 
March  25, 1996,  initiating  a  review  of 
the  Commission's  regulation  of 
intmstate,  domestic,  interexchange 
services.  The  Interexchange  NPRM, 
inter  alia,  sought  comment  on  the 
Commission's  tentative  ccmclusion  to 
revise  its  rule  against  bundling  of 
common  carrier  communications 
services  and  CPE  by  allo««ring 
nondominant  interexdiange  carriers  to 
bundle  CPE  with  interstate,  domestic, 
interexchange  telecommunications 
services. 

5.  In  the  Interexchange  Second  Report 
and  Order,  61  FR  59340,  November  22, 
1996.  the  Commission  deferred  action 
on  its  tentative  conclusion  to  modify  the 
CPE  bundling  restriction.  The 
Commission  noted  that  AT&T,  in  its 
comments  on  the  Commission's 
tentative  conclusions  regarding  CPE 
bundling,  raised  the  issue  of  whether 
the  Commission  riiould  also  eliminate 
the  restrictions  on  bundled  packages  of 
enhanced  and  interexchange  services 
oEfered  by  nondominant  interexchange 
carriers.  The  enhanced  services 
restrictiiHi  (whidi  is  not  codified  in  the 
Commission's  rules)  was  Idopted  by  the 
Commission  in  the  Computer  U 
proceeding.  In  the  Intaexchtmge 
Second  Repmt  and  Order,  the 
Commission  stated  that  it  would  issue  a 
Further  NPRM  addressing  the  continued 
application  of  both  the  CPE  and 
enhanced  services  bundlins  restrictions. 

6.  We  note,  in  addition,  tnat  Congress 
required  the  Commissimi  to  conduct  a 
biennial  review  of  regulations  that  apply 
to  operations  ot  activities  of  any 
provider  of  teleoommunicatimis  service 
and  to  repeal  or  modify  any  regulation 

it  determines  to  be  "no  longer  necessary 
in  the  public  interest."  Accordingly,  the 
Commission  has  begun  a  comprehensive 
1998  biomial  review  of 
telecommimications  and  other 
regulations  to  promote  "meaningful 
deregulation  and  streamlining  where 
competition  or  other  cmsiderations 
warrant  such  action."  In  this  Further 
NPRM,  therefore,  vn  seek  comment  on 
the  extent  to  wdiich  die  continued 
application  of  both  the  CPE  and 
ennanced  services  biuidling  restrictions 
is  "no  longer  necessary  in  the  public 
interest." 

7.  In  order  to  develop  a  more  detailed 
and  complete  record  than  was  possible 
in  the  context  of  the  much  larger 
Interexchange  Proceeding,  we  issue  this 
Further  NPl^  focused  solely  on  the 
bundling  and  package  discount  issues. 
In  addition  to  developing  a  more 
complete  record  oo  the  issues 
surrounding  bundling  and  discounts  on 
packages  of  CPE  and  interstate, 
domestic,  interexdiange  services  offered 


by  nondominant  interexchange  carriers, 
we  seek  further  oommmt  on  the  issues 
raised  by  commenters.  We  believe  that 
developing  a  mon  complete  record  on 
our  previous  tentative  conclusions,  and 
the  issues  raised  by  the  parties,  will 
facilitate  more  infmned  decisi<Mi- 
making.  We  therefofe  ask  interested 
parties  to  respond  to  the  issues  raised  in 
this  Further  NPRM.  To  the  extent  that 
parties  want  any  arguments  made  in 
respcmse  to  the  Interexchange  NPRM  to 
be  made  part  of  the  record  for  this 
Further  NPRM,  we  ask  them  to  rettate 
those  arguments  in  their  comments. 

in.  Discussion 

A.  CPE  Unbundling 

8.  In  the  Computer  tt  proceeding,  the 
Commission  adopted  a  rule  requiring  all 
common  carriers  to  sell  or  lease  CPE 
separate  and  apart  from  such  carrims' 
regulated  communications  services,  and 
to  ofiier  CPE  solely  on  a  deregulated, 
non-tariffed  basis.  Section  64.702(e)  of 
our  rules  provides: 

Except  as  othatwiae  arderad  by  the 
Commission,  after  March  1, 1982,  the  carrier 
provision  of  customer-premises  equipment 
used  in  oonjunctioo  with  the  interstate 
telecnmmimicationa  network  shall  be 
separate  and  distinct  from  provision  of 
common  carrier  communications  services 
and  not  otiBred  cm  a  tarifEsd  basis. 

Carriere  previously  had  provided  CPE  to 
customen  as  part  of  a  bundled  package 
of  services.  The  Commission  required 
carriera  to  separate  the  provision  of  CPE 
from  the  provision  of 
telecommunications  services  because  it 
found  that  continued  btuidling  of 
telecommunications  services  with  CPE 
could  force  customera  to  purchase 
imwanted  CPE  in  order  to  obtain 
necessary  transmission  services,  thus 
restricting  customer  choice  and 
retarding  the  development  of  a 
competitive  CPE  market  The 
Commission  recognized,  however,  that 
there  may  not  be  any  anticompetitive 
effects  of  btmdling  "(i]f  the  markets  for 
components  of  (a)  commodity  bundle 
are  workably  competitive." 

9.  In  the  InterexchangB  NPRM,  the 
Commission  tentatively  concluded  that 
it  should  modify  the  CPE  bundling 
restriction  codified  in  section  64.702(e) 
to  allow  nondominant  interexchange 
carriers  to  bundle  CPE  with  their 
interstate,  domestic,  interexdiange 
services.  The  Commission  noted  that 
bundling  may  benefit  consimiers  and 
promote  competition,  as  long  as  the 
markets  for  the  components  of  the 
bimdle  are  substantislly  competitive  so 
that  carriere  could  not  engage  in 
anticompetitive  conduct.  The 
Commissicm  tentatively  concluded  that. 


in  light  of  the  development  of 
sub^antial  competition  in  the  nuprk^^f 
for  CPE  and  interstate,  interexchange 
services,  it  was  unlikely  that 
nondominant  interexchange  carriera 
could  engage  in  the  type  of 
anticampetitive  conduct  that  led  the 
Commission  to  prohibit  the  bundling  of 
CPE  with  the  provisira,  inter  alia.c^ 
interstate,  domestic,  interexchange 
services.  In  support  of  this  tentative 
conclusion,  we  note  that  the 
Commission  has  previously  determined 
that  the  CPE  market  is  competitive,  and 
that  the  interstate,  domestic  - 
interexdiange  market  is  substantially 
competitive. 

10.  We  sedc  comment  on  whether  the 
restriction  against  bundling  CPE  writh 
interstate,  domestic,  interexdiange 
services  "is  no  longer  necessary  in  the 
public  interest  due  to  meaningful 
economic  competition"  in  both  the  CFE 
and  interstate,  domestic,  interexchange 
markets.  In  particular,  we  sedc  further 
camment  on  our  tentative  oooclusioo 
that  both  the  CPE  market  and  the 
interstate,  domestic,  interexdiange 
services  market  demonstrate  sufficient 
competition  that  it  is  unlikely  that 
nondominant  interexdiange  carriera 
could  engage  in  anticompetitive 
behavior  should  the  Commission  allow 
the  bundling  of  CPE  with  interstate, 
domestic  interexdiange  services. 
Commentera  should  provide  empirical 
data  on  the  level  of  competition  in  the 
interexdiange  and  CPE  markets  to 
support  their  conunents  on  these  issues. 
We  note  that  IDCMA  previously 
submitted  comments  arguing  that  an 
interexchange  carrier,  even  if  lacking 
market  power,  nevertheless  might  have 
the  ability  to  force  consumen  of  their 
interstate,  interexdiange  service 
ofiierings  to  purchase  (TE  from  that 
same  interexchange  carrier.  We  seek 
comment  on  IDCMA's  argument.  We 
also  se^  comment  on  whether 
interexdiange  carriera  that  lack  market 
power  could  "Uxk  in"  customera. 
through  the  use  of  l(Mig-term  contracts 
and  early  termination  penalties,  and 
thus  impede  competition  in  the  CPE 
market. 

11.  The  Commission  has  previously 
found  that  bundling  may  be  used  as  an 
"efficient  distribution  mechanism"  and 
an  "effident  promotional  device"  that 
may  allow  amsumere  to  obtain  goods 
and  services  "more  economically  than  if 
it  were  prohibited."  We  seek  comment 
(HI  whedier  we  would  benefit 
consumen  and  foster  increesed 
competiticm  in  the  CPE  and 
interexchange  services  markets  by 
eliminating  the  CPE  unhiindling  rule  for 
nondominant  interexchange  carriera. 
We  also  seek  comment  on  whether  other 
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benefits  or  coats  would  result  from 
modifying  the  CPE  unbundling  rule  ss 
it  appnes  to  these  carrier*.  Parties 
should  address  whethar  amending  the 
CPE  MfftninHling  rule  for  nondnminant 
intsfexchange  carriers  would  benefit 
consumers,  by  enabling  carriers  as  well 
as  CPE  vwdors  to  ofiiBr  consumers 
innovative  pmckaga*  at  prices  that  reflect 
reduced  transection  costs.  Parties 
should  also  address  the  contention 
raised  by  IDCMA.  CERC  and  ITAA  in 
their  previous  conunents  that  allowing 
nondominant  interexchange  carriers  to 
bundle  CPE  and  interstate,  domestic, 
interexchange  services  would  not 
benefit  consumers,  because  the 
iininmrfHng  fule  does  oot  preclude 
interexchange  carriers  from  oflisring 
oae-itap  shopping  and  cresting  service/ 
equipment  packages;  it  only  requires 
them  to  charge  separately  far  eech 
component  We  also  seek  comment  on 
whether  the  Commission  should  adopt 
transition  mechanisms  if  we  were  to 
permit  bundling  of  CPE  and  interstate, 
domestic  interexchange  services,  and  if 
so.  what  transition  mechanisms  should 
be  adopted. 

12.  In  the  Intenxchange  NPRM.  the 
fywnmiMifm  also  sought  Comment  on 
the  effect  that  the  propoaed  amendment 
of  §  64.702(e)  would  have  on  the 
Commission's  other  policies  or  rules. 
We  seek  comment  on  whether  the 
proposal  to  allow  bundlingand 
discounts  for  packages  of  CPE  with 
interstate,  domestic,  interexchange 
service  is  consistent  with  the  purposes 
of  the  Act.  In  particular,  we  seek  further 
conunent  on  whether  there  are  any  other 
provisions  of  the  Act  or  the 
Commission's  rules  and  regulations  that 
are  relevant  to  our  analysis.  For 
example,  IDCMA  and  CERC  assert  in 
their  prior  comments  that  the 
Commission's  proposal  is  inconsistent 
with  the  intent  of  Congress,  as 
demonstrated  by  section  629  of  the  Act, 
which  prohibits  the  bundling  of 
multichannel  video  programming 
service  with  the  equipment  used  by 
consumers  to  access  multichannel  video 
programming  service. 

13.  In  addition,  we  seek  comment  on 
whether  or  under  what  conditions 
bundling  of  CPE  with  interstate, 
domestic,  interexchange  services  would 
violate  the  requirements  in  sections  201 
and  202  of  the  Act  that  rates,  practices, 
and  classifications  be  just,  reasonable, 
and  not  unjustly  or  unreasonably 

,  discriminatory.  Parties  should  address 
whether,  as  IDCMA  contends,  an 
interexchange  carrier  that  provides 
transmission  service  at  a  lower  price  to 
customere  that  agree  to  use  carrier- 
provided  CPE  would  violate  sections 
201  and  202.  Parties  should  also  address 


whethar  an  interexchange  carrier  that 
providM  CPE  at  a  discount  to  custooieia 
that  agiree  to  use  that  carrier's  interstate, 
domestic  interexchange  services  would 
violate  sections  201  and  202.  Parties 
should  further  address  IDCMA's 
assertion  that  an  interexchange  canier 
"onild  duxiae  to  meke  transmission 
service  available  only  to  custamera  that 
apeed  to  obtain  carrier-provided  CPE," 
in  violation  of  the  nondiscrimination 
requirements  found  in  section  202  of  the 
Act 

14.  We  also  seek  further  comment  on 
IDCMA's  asaertion  that  allowing 
interexchange  carrien  to  bundle  CPE 
with  interstate,  domestic,  interexchange 
services  would  cause  the  Commission  to 
reregulate  CPE  because  interexchange 
carrien  could  offer  CPE  as  a  part  of  their 
regulated  transmission  ofhring.  Parties 
should  address  IDCMA's  contenti<m 
that,  because  the  Commission  wcwild 
have  to  ensure  that  a  bundle  of  CPE  and 
the  regulated  transmission  offering 
comply  with  Title  D  pricing 
requirements,  the  Commissi  cm  would 
neceMsrily  need  to  impose  Title  D 
regulation  on  CPE.  Parties  should 
further  addrses  mdiether  such  concerns 
about  rersgulation  of  CPE  would  apply 
if  the  CPE  and  the  interstate,  domMtic, 
interexchange  services  are  priced 
sepentely,  but  a  package  discount  is 
given  for  customen  that  purchase  both 
products.  U  S  West,  citing  the  Cellular 
Bundling  Orda-.  57  FR  28466,  June  25, 
1992,  suggests  that  the  Commission 
could  avoid  the  regulation  of  CPE  by 
permitting  packaging  of  CPE  and 
transmission  services,  but  continuing  to 
require  that  CPE  and  common  carrier 
services  be  treated,  for  regulatory 
purposes,  as  diffsrent  products  subject 
to  difforent  regulatory  regimes  (i.e.  that 
CPE  remain  unregulated).  We  sedc 
comment  on  whether  such  an  approach 
is  appropriate  in  this  instance.  We 
further  seek  comment  on  any  other 
issue*  that  may  arise  when  CPE  is 
packaged  with  a  telecommunications 
service  that  is  regulated  imder  Title  II  of 
the  Act. 

15.  We  further  seek  comment  on  the 
contention  raised  by  IDCMA,  CERC,  and 
ITAA  that  permitting  nondominant 
interexchange  carriers  to  bundle  CPE 
and  interstate,  domestic,  interexchange 
services  would  allow  such  carriers  to 
subsidize  the  provision  of  equipment 
from  the  charge*  for  service.  In  addition, 
we  seek  ccnnment  on  the  basis  upon 
which  to  allocate  revenue  between 
telecommimications  services  and  CPE 
when  priced  as  a  package  for  purposes 
of  r4*l"'l*rtng  a  carrier's  universal 
service  contribution. 

16.  Moreover,  we  seek  comment  on 
whether  and  how  the  CPE  bundling 


pnqxiaal  wotdd  afiact  the  GanmiflBian's 
Part  68  rules.  Specifically,  although  we 
have  not  propoeed  modifications  to  the 
Commission's  Part  68  registration 
program  in  this  Farther  NPRM.  we  seek 
comment  on  wdiether  the  "demarcaticm 
point"  between  telephone  compeny 
ccmununications  fadlities  and  terminal 
equipment,  as  defined  in  aecdon  68.3  of 
the  r.ninmi««inn«  nilos,  would  change  if 
CPE  and  interexchange  carrier*  netwuk 
ofinings  were  bundled  or  packaged 
together  et  a  discount,  and  what  effsct. 
if  any.  this  would  have  on  the 
Commisaicn's  Part  68  [wogram. 

17.  We  farther  amk  comment  on 
whether  and  how  the  CPE  bundling 
proponl  would  afisct  a  carrier's 
disclosure  obligation  under 
S64.702(dX2).  the  "all-cairier  rule." 
Section  64.702(dX2)  requires  that  all 
carrien  owning  besic  transmission 
facilities  disclose  to  the  public  all 
informatian  relating  to  network  design 
"insofiu  as  sucii  infarmatiao  afiiscts 
eittier  intercarrier  interoonnectiop  or  the 
manner  in  which  interconnected.  CPE 
operates."  We  seek  comment  on  the 
concenn  soqweaaed  by  IDCMA  and  CERC 
that  carrien  t&at  oOo' bundled  CPE  and 
service  pedcages  will  not  provide 
independent  or  unaffiliated  equiinnent 
manu&cturen  with  the  necessary 
technical  interfMX  information.  In 
particular,  we  seek  comment  on 
whether  we  need  to  require  public 
disclosure  of  networii  interfsoes  beyond 
what  is  aheedy  required  in  section 
64.702(d)(2)  of  our  rules  should  we 
rraaove  the  CPE  bundling  restriction. 

18.  In  the  IntenxchangB  NPRMvre 
also  asked  parties  to  comment  on 
whether  we  dtould  require 
interexchange  carrien  offering  peckages 
of  CPE  and  interstate,  domestic, 
interexchange  services  to  continue  to 
offar  separately  unbundled,  interstate, 
domestic,  interexchange  services.  We 
sedc  further  comment  on  this  issue.  In 
particular,  we  seek  further  comment  cm 
whether  this  "unbundled  opticm" 
reciuirement  would  benefit  csOnsumen 
by  ensuring  that  thoee  cxmsumen  that 
do  not  wish  to  purdiase  carrier- 
provided  CPE  may  obtain  transmission 
services  only.  For  example,  as  U  S  West 
notes,  the  Commission  allows  bundling 
of  cellular  CPE  and  celltilar  service, 
provided  that  the  cellidar  service  is  also 
offered  separately.  We  also  seek 
comment  on  whether  any  additional 
safeguards  are  necxssary  to  protec:t 
consumera  and  how  any  such 
safeguards  should  be  structured.  We 
9otk  huther  comment  on  CERC's 
proposal  that  the  Commission  should 
require  c:arrien  that  offnr  packages  of 
CPE  and  interexchange  seryioBs  to  state 
separately  the  c:harges  for  CPE  and 
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service  in  both  advertising  materials  and 
bills,  even  when  the  buncUed  service  is 
being  sold  at  a  single  price.  We  also  seek 
comment  on  CERC's  further  suggestion 
that  the  Commission  permit  the 
(nistomer  to  obtain  the  servic» 
separately  at  a  pric»  which,  when  added 
to  the  CPE  price,  does  not  exc»ed  the 
price  for  obtaining  CPE  and  the 
telecommunications  service  jointly. 
Parties  should  address  v^ether 
adopting  this  proposal  would 
undermine  the  benefits  to  cxmsumen  of 
allowing  package  discounts  for  bundles 
of  CPE  and  interstate,  domestic, 
interexchange  services. 

19.  In  a  related  vein,  we  sought 
comment  in  the  Interexchange  NPRM  on 
whethw  the  U.S.  Government's 
obligations  under  the  General 
Agreement  on  Trade  in  Services  (GATS) 
to  ensure  that  "service  supplien"  are 
permitted  "to  purchase  or  lease  and 
attac:h  terminal  or  other  eciuipment 
w^ch  interfaces  writh  the  (public 
telecommunications  transport]  network 
and  whic±  is  necessary  to  supply  (their] 
services"  implies  that  interexc:hange 

^^xarrien  should  be  reciuired  to  offer 
separately  imbimdled,  interstate, 
domestic,  interexcJiange  services  on  a 
nondiscsiminatory  basis  if  they  are 
permitted  to  bundle  CPE  with  the 
provisicm  of  such  services.  We  seek 
further  cxnnment  cm  whether  amending 
the  unbimdling  rule  is  cxmsistent  with 
U.S.  international  obligations  under 
both  the  GATS  and  the  North  American 
Free  Trade  Agreement  (NAFTA),  and 
whetho'  such  obligaticms  require  that 
interexc:hange  carrien  bundling  CPE 
and  interstate,  domestic,  interexchange 
servicas  also  continue  to  offer  such 
servic»s  separately  and  unbundled  from 
CPE. 

20.  We  also  seek  cxMnment  on  whether 
eliminating  the  prohibition  against 
bimdling  CPE  with  interstate,  domestic, 
interexchange  services  offered  by 
nondominant  interexchange  carrien 
would  adversely  affect  competition  in 
the  intematicmal  market.  The  impact  on 
the  intematicmal  market  may  arise 
because  many  carriers  currently  offer 
bundled  interstate,  domestic, 
interexchange,  and  international 
services.  Nondominant  interexchange 
carrien  wrould  thus  be  able  to  ofiier 
packages  that  include  CPE,  international 
services,  and  interstate,  domestic, 
interexc:hange  services.  We  therefore 
seek  conunent  on  whether  there  are  any 
anticompetitive  effects  of  allowing 
nondominant  interexc:hange  carrien  to 
bundle  CPE  with  interstate,  domestic, 
interexchange  servicas,  when  such 
services,  in  turn,  are  pacJuged  with 
international  services.  Parties  should 
address  whether  any  anticompetitive 


effecrts  they  identify  should  preclude  a 
nondominant  interexchange  carrier  fitim 
bundling  CPE  with  intostate,  domestic, 
interexciiange  servicas,  when  such 
servicas.  in  tum,  are  pacdcaged  with 
intematicmal  servicas.  Parties  should 
also  address  whether  there  are  any 
safeguards  to  prevent  anticompetitive 
(X>nduc:t  that  are  less  restric:tive  than 
prohibiting  suc:h  bundles. 

21.  Furthermore,  the  Interexchange 
NPRM  sought  comment  on  whether  and 
how  the  entry  of  inirumbent  local* 
exc:hange  carrien  (LECs),  including  the 
Bell  Operating  Conq>anies  (BOCs),  into 
the  market  for  interstate,  domestic, 
interexLchange  services  diould  affecrt  our 
analysis.  Af^r  the  Interexchange  NPRM 
was  issued,  the  Commission,  in  the  LEC 
Qassification  Order.  62  FR  35974,  July 
3, 1997,  classified  the  BOCs'  section  272 
affiliates  as  nondominant  in  the 
provision  of  in-region.  interstate, 
interLATA  services.  The  Commission 
also  classified  the  BOCs  and  their 
affiliates  as  ncm-dominant  in  the 
provision  of  out-of-region  interstate, 
domestic,  interexc:hange  servicas.  The 
Commission  concluded  that  the 
recjuirements  established  by,  cuid  the 
rules  implemented  pursuant  to,  sec:tions 
271  and  272  of  the  Act,  together  %vith 
other  existing  Commission  rules, 
sufficiently  iLnit  the  ability  of  a  BOC 
and  its  section  272  affiliate  to  use  the 
BOC's  market  power  in  the  local 
exchange  or  exc:hange  access  markets  to 
raise  and  sustain  pricas  of  interstate, 
interLATA  servicas  above  competitive 
levels.  In  addition,  the  Commissicm 
classified  independent  incnunbent  L£Cs 
and  their  affiliates  as  nondominant  in 
the  provision  of  interstate, 
interexchange  servicas.  The 
Commission  further  required  these 
independent  LECs  to  provide  in-region, 
interexc:hange  servicas  through  separate 
affiliates  that  satisfy  the  rec)uirements 
established  in  the  Competitive  Carrier 
Fifth  Report  and  Order.  49  FR  34824. 
September  4, 1984,  but  did  not  require 
such  separation  in  order  to  be  cilanified 
as  nondominant  in  the  provision  of  out- 
of-regicm  intentate,  interexc:hange 
servicas. 

22.  Based  on  the  safisguards  impcaed 
by  the  Act  and  the  Commission's  rules 
thereunder,  we  tentatively  conclude 
that,  to  the  extent  the  BOCs  and  their 
section  272  affiliates,  as  well  as 
independent  LECs  and  their  affiliates, 
are  classified  as  nondominant  in  the 
provisicm  of  interstate,  dcmiestic, 
interexchange  services,  these  carrien 
may  bundle  CPE  with  sucii  services  to 
the  same  extent  as  other  nondominant 
interexcJiange  carrien.  We  seek 
comment  on  this  tentative  conclusion.   ' 


23.  We  also  toA  comment  on  whether 
there  are  any  anticxmpetitive  effects  of 
allowing  any  nondomiinant 
interexoiange  carrier  to  bundle  CPE 
with  interstate,  domestic  interexchange 
servicas,  wdien  sudi  services,  in  tum, 
are  packaged  with  local  exchange 
services.  Parties  should  address  whethw 
any  anticxMnpetitive  eSscts  they  identify 
shoidd  preclude  a  ncmdcHninant 
interexcjiange  carrier  from  bimdling 
CPE  with  interstate,  domestic 
interBxrJiange  servicas,  when  such 
services,  in  turn,  are  packaged  with 
Icxal  exdiange  servicas.  Parties  should 
also  address  whether  there  are  any 
safeguards  to  prev«it  anticompetitive 
oonchict  that  are  less  restric:tive  than 
prohibitinfi  such  bundles. 

24.  Furthermore,  we  seek  comment  on 
the  broad«-  question  raised  by  SBC  in 
previcms  comments  in  this  procaeding 
of  wdiether  to  continue  the  prohibiticm 
cm  bundling  interstate  CPE  with  Icxal 
exchange  or  exchange  acxass  servicas. 
We  iwTingpij^  that  nondominant 
interexchange  carrien  are  entering  the 
local  exchange  and  exchange  accass 
markets.  As  they  do  so.  they  may  be  able 
to  oSsr  Icxal  exchange  and  excJiange 
access  servicas  in  cxmjtuxiticm  with  the 
bundled  offering  of  CPE  and  interstate, 
domestic,  interexchange  servicas. 
Nondcmiinant  interexdiange  carrien 
may  thus  be  able  to  offer  a  package  that 
includes  CPE,  Icxal  excdiange  SNvioes. 
and  interstate,  dcmiestic  inteoexchange 
services.  SBC  argues  that  local  exciiange 
carrien  would  be  at  a  disadvantage, 
because  they  would  be  unable  to  offer 
packages  that  included  CPE.  In  this 
Further  NPRM,  we  seek  comment  c»  the 
issues  raised  by  SBC  as  to  v^ether  to 
allow  bundling  of  CPE  with  local 
exczhanee  and  exchange  access  servicas. 

25.  We  note  that  the  basis  for  the 
Commissicm 's  tentative  conclusion  in 
the  Interexchange  NPRM  to  allow 
nondominant  interexcJuuige  carrien  t& 
bundle  CPE  with  interstate,  domestic, 
interexchange  services  is  that  both  the 
CPE  and  interstate,  dcxnestic. 
interexcdiange  markets  are  substantially 
competitive  and  that  nondominant 
interexcAange  carrien  do  not  pcasess 
market  power  in  the  interstate, 
intnexchange  market.  Thus,  the 
Commissicm  tentatively  concluded  in 
the  Interexchange  NPRM  that  allowing 
such  carrien  to  bundle  CPE  with 
interstate,  domestic,  interexcJiange 
servicas  is  unlikely  to  lead  to  the 
anticompetitive  conduct  that  led  the 
Commissicm  to  prohibit  the  bundling  of 
CPE  with  telecommunicaticms  servicas. 

26.  We  aeek.  comment  cm  whether  a 
similar  analysis  should  be  adopted  in 
assessing  whether  to  allow  the  bundling 
of  CPE  %vith  Icxal  exchange  and 
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exchange  aoceM  aervicee.  The  analysis, 
as  noted,  contains  tMro  parts.  The  first 
part  of  the  analysis  focuses  on  the 
nature  of  the  component  markets.  We 
seek  comment  on  whether  the 
differences  in  the  structures  of  and  the 
market  conditions  in  the  local  exchange, 
exchange  access,  and  interaxchange 
markets  warrant  continued  applicability 
of  the  CPE  bundling  restrictions  to  local 
exchange  and  exchange  access  markets. 
The  second  part  of  the  analysis  in  the 
IntenxchangB  NPRM  concludes  that 
allowing  nondominant  interexchange 
carriers  to  bundle  CPE  and  interstate, 
domestic  interexchange  services  would 
be  unlikely  to  lead  to  anticompetitive 
conduct,  because  such  carriers  do  not 
have  market  power.  We  seek  comment 
on  whether  these  are  carriers  in  the  local 
exchange  or  exchange  access  markets 
that  would  similarly  not  raise 
anticompetitive  concerns  if  allowed  to 
bundle  CPE  with  local  exchange  and 
exchange  access  services.  In  this  regard, 
parties  should  address  what  role  market 
power  diould  play  in  the  analysis  and 
whether  carriers  that  do  not  possess 
mariwt  power  in  the  local  exchange  and 
exchange  access  maricets  would  be  able 
to  engage  in  the  anticompetitive 
conduct  which  led  the  Commission  to 
prohibit  such  bundling.  Parties  should 
also  address  whether  lifting  the  CPE 
bundling  restrictirau  on  only  certain 
categories  of  carriers  in  the  local 
exchange  and  exchange  access  markets 
would  promote  competition  and  the 
provision  of  innovative  services  and 
packages,  thereby  benefiting  consumers. 

27.  Finally,  we  seek  comment  on  the 
jurisdictional  issues  that  may  arise  if  we 
allow  bundling  of  CPE  and  local 
exchange  sovices.  We  note  that, 
although  the  Commission  has 
deregmated  CPE,  the  Commission  has 

the  authority,  under  Title  I  of  the 

Communicaticms  Act.  to  regulate  CPE 
that  is  used  for  both  interstate  and 
intrastate  communications  and  to 
preempt  inconsistent  regulation  on  the 
part  of  the  states.  States  have  the 
authority  to  regulate  the  provision  of 
local  exchange  services.  As  discussed 
above,  an  issue  regarding  the  regulation 
of  CPE  may  arise  if  CPE,  which  was 
deregulated  by  the  Commission,  is 
bimmed  or  packaged  with  a  regulated 
service.  Moreover,  jurisdictional 
questions  may  arise  if  CPE  is  bundled 
with  local  exchange  services,  because 
states  have  the  authority  to  regulate 
local  exchange  services,  while  the 
Commission  has  the  authority  to 
regulate  CPE.  We  therefore  seek 
comment  on  what,  if  any.  impact 
allowing  the  bundling  or  packaging  of 
CPE  wriUi  local  exrhangs  service  may 


have  (m  the  states'  regulation  of  local 

exchange  service  or  on  the  

Commiaeioo's  regulaticm  of  CPE.  We 
note  that  similar  jurisdictional  issues 
may  arise  with  bundles  or  packages  of 
interexdiange  and  local  exdiange 
services,  although  we  do  not  consider 
such  jurisdictional  issues  in  this 
proonding. 

B.  Enhanced  Services 

28.  In  the  Computer  U  proceeding,  the 
Commission  adopted  a  regulatory 
scheme  that  distinguished  betwreen  the 
common  carrier  oCtsring  of  basic 
transmission  services  and  the  ofliBring  of 
enhanced  service*.  The  Conuniasian 
defined  a  "basic  transmission  service" 
as  the  conmum  carrier  ofiering  of  "pure 
transmission  capability"  for  the 
movement  of  information  "over  a 
communications  path  that  is  virtually 
transparent  in  terms  of  its  interactiraa 
with  customer-supplied  information." 
The  Ccnnmission  further  stated  that  a 
basic  transmission  service  should  be 
limited  to  the  ofiering  of  transmission 
capacity  between  two  or  more  points 
suitable  for  a  user's  transmission  needs. 
The  common  carrier  offering  of  besic 
services  is  regulated  under  Htle  n  of  the 
Communications  Act  In  contrast,  the 
Commission  defined  enhanced  services 
as: 

servioM,  offBred  ow  common  carrier 
transmission  {scilitias  used  in  inteistata 
ccnununications.  which  employ  computer 
p?"'^— t'^g  applications  that  act  on  the 
nnnat.  coatenl,  code,  protocol  or  similar 
■apacts  of  the  lubacribar't  transmitted 
inncmation:  provide  the  subKriber 
additional,  diffBrrat.  or  restructured 
infonnation;  or  involve  tubecriber  intenction 
with  stored  infonnation. 

Enhanced  services  are  not  regulated 
under  Title  II  of  the  Communications 
Act. 

29.  We  note  that  the  1996  Act  does 
not  utilize  the  Commission's  basic/ 
enhanced  terminology,  but  insteed 
refers  to  "telecommunications  services" 
and  "information  services."  We 
concluded  in  the  Nbn-Accounti/tg 
Safeguards  Order,  62  FR  2927.  January 
21, 1997,  that,  although  the  text  of  the 
Commissicm's  definition  of  "enhanced 
services"  differs  firam  the  1996  Act's 
definition  of  "infonnation  services,"  the 
two  terms  should  be  interpreted  to 
extend  to  the  same  functions.  We 
recently  issued  a  report  reviewing  the 
Commission's  interpretation  of  the 
terms  "telecommunications  services" 
and  "information  services."  In  that 
report,  we  concluded  that,  in  the  1996 
Act.  Congress  intended  these  terms  to 
refer  to  distinct  categories  of  services 
and  that  Congress  sought  "to  maintain 
the  Ccunputer  17  framework"  and  the 


besic/enhanced  distinction  in  its 
definition  of  "teleoommimications 
services"  and  "information  services." 
To  avoid  coniutian  in  this  Further 
NPRM.  we  will  continue  to  use  the 
XerntM  "basic  services"  and  "enhanced 
services"  to  refsr  to  the  restrictians 
adopted  in  the  Com/Niter  U  prooeadinfi. 

30.  In  tibe  Gotnpiiler  U  proceeding,  tne 
Ctmunission  requited  common  carrien 
that  own  transmission  facilities  and 
provide  enhanced  services  to  "acquire 
transmission  capacity  pursuant  to  die 
same  i»icea.  terms,  ua  conditions 
reflected  in  theb  taiitb  when  their  o%«m 
fecilities  are  utiliad."  This  requirement 
has  been  interpreted  in  dedsioos  since 
Computer  B  to  meen  that  "carrien  that 
own  common  carrier  transmission 
fecilities  and  provide  enhanced  servicee 
must  imhiinHU  bssic  from  enhanced 
services  and  ofiar  transmission  capacity 
to  other  enhanced  service  providns 
under  the  same  tarifisd  terms  and 
conditions  under  wdiich  they  provide 
such  services  to  their  own  enhanced 
service  operations." 

31.  Although  the  Commission  did  not 
specificadly  sedc  oonunent  in  the 
Interexchangfi  NPRM  on  the  restrictifm 
against  bundling  of  enhanced  and  besic 
telecommunications  services,  ATftT 
urged  the  Commission,  in  its  comments, 
to  issue  a  further  notice  of  proposed 
rulemaking  on  this  issue.  Specifically, 
ATlkT  proposes  that  the  Commission 
eliminate  the  prohibition  on  btmdled 
packages  of  enhanced  services  and 
interstate,  interexchange  services 
offisred  by  nondominant  interaxchange 
carriers.  The  Commission  declined  in 
the  Interexchange  Second  Report  and 
Order,  61  FR  59340.  November  22, 1996, 
to  determine  whether  it  should 
eliminate  the  CPE  imbundling  rule 
because  it  found,  in  part,  that  AT&Ts 
request  presented  issues  similar  to  those 
ra^ed  in  the  Interexchange  NPRM 
relating  to  bundling  of  CPE  with 
interstate,  domestic,  interexchange 
services  by  nondominant  interexchange 
carriers,  llie  Commission  found  in  the 
Intaexchange  Second  Report  and  Order 
that  it  did  not  have  a  sufBdent  record 
to  address  AT&Ts  proposal  to  remove 
the  restriction  on  bundling  enhanced 
services  with  interstate,  domestic, 
interexchange  services. 

32.  We  thus  seek  comment  in  this 
Further  NPRM  on  whether  we  should 
remove  the  restrictions  on  the  bundling 
of  enhanced  services  with  interstate, 
domestic,  interexchange  services  offiered 
by  nondominant  interexchange  carriers. 
We  also  seek  onnment  on  whether  the 
restrictions  against  bundling  enhanced 
services  with  interstate,  domestic, 
interexchange  services  offiered  by 
nondominant  interexchange  carriers  is 
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no  longer  necessary  in  the  public 
interest. 

33.  As  we  noted  above,  the 
Commission  found  that  BOC  section  272 
affiliates  would  be  classified  as 
nondominant  interexchange  carriers. 
We  note  that,  in  the  Non-Accounting 
Safeguards  Order,  the  Commission 
allowed  the  BOCs'  section  272  affiliates 
to  bundle  interLATA 
telecommunications  service  with 
interLATA  information  services,  as  long 
as  the  affiliate  provided  interLATA 
telecommunicaitions  services  on  a  resale 
basis.  The  Commission  noted  that  if  "'a 
BOC's  section  272  affiliate  were 
classified  as  a  facilities-based 
telecommunications  carrier  (i.e.,  it  did 
not  provide  interLATA 
telecommunications  services  solely 
through  resale),  the  affiliate  would  be 
subject  to  a  Computer  II  obligation  to 
unbundle  and  tariff  the  underlying 
telecommunications  services  used  to 
fiimish  any  bundled  service  offering." 
In  ita  discussion  of  this  issue  in  the 
Non-Accounting  Safeguards  Order,  the 
Commission  noted  that  the  market  for 
interLATA  information  services  "is 
fully  competitive"  and  the  market  for 
interLATA  telecommunications  services 
is  "substantially  competitive."  Because 
of  these  market  conditions,  the 
Commission  stated  that  there  was  "no 
basis  for  concern  that  a  section  272 
affiliate  providing  an  information 
service  bundled  with  an  interLATA 
telecommunications  service  would  be 
able  to  exercise  mariLOt  power."  We  seek 
comment  on  the  effect  on  this 
proceeding  of  the  decision  in  the  Non- 
Accounting  Safeguards  Order  to  permit 
BOC  section  272  affiliates  that  provide 
interLATA  telecommunications  services 
solely  on  a  resale  basis  to  bundle  such 
telecommunications  services  and 
interLATA  information  services. 
Specifically,  we  seek  comment  on 
whether  the  enhanced  services  market 
and  the  interstate,  domestic, 
interexchange  services  market  are 
suffidently  competitive  so  that  it  is 
unlikely  that  nondominant 
interexchange  carriers  could  engage  in 
anticompetitive  bdiavior  should  the 
Commission  eliminate  the  restrictions 
on  bundling  of  enhanced  services  with 
interstate,  domestic,  interexchange 
services.  Commenters  should  provide 
empirical  data  on  the  level  of 
competition  in  the  interexchange  and 
enhanced  services  markete  to  support 
their  commenta  on  these  issues.  We  also 
seek  comment  on  whether,  as  claimed 
by  ITAA,  ATAT  or  any  other 
nondominant  interexchange  carriers 
have  the  abilityt  to  discriminate  in  fevor 
of  their  own  enhanced  service  offerings. 


34.  Commenters  should  also  address 
ATftTs  assertion  that  the  rationale 
underlying  the  elimination  of  the  CPE 
bundling  restriction  applies  with  equal 
force  to  the  enhanced  services  bundling 
restriction,  and  therefore,  that  the 
Conmiission  must  lift  the  restriction  on 
bundling  enhanced  services  with 
interexchange  services  if  the  CPE 
bundling  restriction  is  lifted. 
Commenters  should  explain  how  the 
similarities  or  differences  betwe«i  the 
CPE  and  enhanced  services  markets 
should  affed  our  analysis.  Commenters 
should  address  not  ooJy  whether  the 
issues  raised  in  the  CPE  discussion 
above  apply  to  the  proposal  to  ranove 
the  enhanced  services  bundling 
restriction,  but  also  whether  additional 
issues  are  raised.  Commenters  should 
also  discuss  wdiether  any  transition 
mechanisms  or  safeguards,  such  as 
those  discussed  with  respect  to 
modifying  the  CPE  unbundling  rule, 
would  be  necessary  or  suffident  to 
protect  against  anticompetitive  behavior 
if  the  Commission  were  to  permit 
interexchange  carriers  to  bundle 
enhanced  services  with  interstate, 
domestic,  interexchange  services. 

35.  As  in  the  CPE  bundling  discussion 
above,  we  also  seek  comment  on 
whether  there  are  any  anticompetitive 
effeds  of  allowing  nondominant 
interexchange  carriers  to  bundle 
enhanced  services  with  interstate, 
domestic,  interexchange  sravices,  when 
such  services,  in  turn,  are  packaged 
with  international  services. 

36.  We  seek  comment  on  whether 
there  are  any  anticompetitive  effecte  of 
allowing  nondominant  interexchange 
carriers  to  bimdle,  or  provide  discounts 
on  packages  of,  enhanced  services  and 
interstate,  domestic,  interexchange 
services,  when  such  services,  in  turn, 
are  packaged  with  local  exchange 
services.  Parties  should  further  address 
whether  any  effecta  they  identify  should 
preclude  a  nondominant  interexchange 
carrier  from  bundling,  or  offering 
discounta  on  packages  of,  enhanced 
services  and  interstate,  domestic, 
interexchange  services,  when  such 
services,  in  turn,  are  packaged  with 
local  exchange  services.  Parties  should 
also  address  whether  there  are  any 
safeguards  to  prevent  anticompetitive 
conduct  that  are  less  restrictive  than 
prohibiting  sudi  bundles.  

37.  In  aodition.  as  in  the  CPE 
discussion  above,  we  seek  comment  on 
the  broader  question  of  whether  to 
amend  the  enhanced  services  bundling 
restriction  to  allow  any  carrier  to  bundle 
enhanced  services  with  local  exchange 
and  exchange  access  services. 
Commenters  should  address  not  mly 
whether  the  issues  raised  in  the  CPE 


discussion  above  apply  to  the 
elimination  of  the  enhanced  services 
bundling  restricticm,  but  also  whether 
additional  issues  are  raised.  We  note,  as 
discussed  below,  that  we  consider  in 
this  Further  NPRM  cmly  those  services 
that  are  within  the  scc^  of  the 
Commission's  recognized  jurisdiction. 
We  recognize  that  states  have  authority 
to  regulate  local  exchange  services  and 
enhanced  services  that  are  ofiered 
purely  on  an  intrastate  basis.  Thus,  in 
this  Further  NPRM,  we  do  not  consider 
the  bundling  of  local  exchange  services 
and  purely  intrastate  enhanced  services. 

38.  As  noted  above,  the  basis  for  the 
Commission's  tentative  conclusion  in 
the  Interexchange  NPRM  to  allow 
nondominant  intoexchange  carriers  to 
bundle  CPE  with  interstate,  domestic. 
interexdiange  services  is  that  both  the 
CPE  and  interstate,  domestic 
intoexdiange  markete  are  substantially 
competitive  and  that  nondominant 
interexchange  carriers  do  not  possess 
market  power  in  the  interstate, 
interexchange  market.  We  seek 
commmt  on  whether  a  similar  analysis 
should  be  adopted  in  assessing  whethw 
to  allow  the  bundling  of  enhanced 
services  with  local  exchange  and 
exchange  access  services.  We  also  seek 
comment  on  whether  the  differences  in 
the  structures  of  and  the  market 
conditions  in  the  local  exchange, 
exchange  access,  and  interexchange 
markets  warrant  continued  applicability 
of  the  eniianced  services  bundling 
restrictions  to  the  local  exchange  and 
exchange  access  mariLete.  We  further 
seek  conunent  on  vidiether  there  are 
carriers  in  the  local  exchange  or 
exchange  access  markete  that  would  not 
raise  anticompetitive  concerns  if 
allowed  to  bundle  enhanced  services 
with  local  exchange  and  exchange 
access  services.  In  this  regard,  parties 
should  address  what  role  maricet  power 
should  play  in  the  analysis  and  whether 
carrien  that  do  not  possess  market 
power  in  the  local  exchange  and 
exchange  access  maikete  would  be  abfe 
to  engage  in  the  anticompetitive 
conduct  which  led  the  Commission  to 
prohibit  such  bundling.  Parties  should 
also  address  whether  lifting  the 
enhanced  services  bundling  restrictions 
on  only  certain  categCMies  of  carrien  in 
the  load  exchange  and  exchange  access 
markets  woidd  promote  competition 
and  the  provision  of  innovative  services 
and  packages,  thereby  benefitting 
consumers.  In  addition,  as  in  the  CPE 
discussion  above,  we  seek  comment  on 
wdiat,  if  any.  impact  allowing  the 
bundling  of  enhanced  services  with 
local  exchange  so-vioe  may  have  on  the 
states'  regulation  of  local  exchange 
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service  and  intrastate  enhanced 
services,  or  on  the  Commission's 
regulation  of  enhanced  services. 

39.  We  note  that  the  Coimnission  has 
authority  to  regulate  interstate  enhanced 
services.  We  also  have  authority  to 
regulate  jurisdictionally  mixed 
ei^ianced  services  where  it  is  "not 
possible  to  separate  the  interstate  and 
intrastate  components"  and  to  preempt 
inconsistent  regulations  on  the  part  of 
the  states  for  the  intrastate  portion  of 
those  services  where  "state  regulations 
would  negate  valid  FOC  regulatory 
goals."  Thus,  we  tentatively  conclude 
that  the  questions  upon  which  we  seek 
comment  in  this  Further  NPRM  fall 
%vithin  the  scope  of  our  authority. 

IV.  Procedural  Matters 

A.  Ex  Parte  Presentations 

40.  This  matter  shall  be  treated  as  a 
"permit-but-disclose"  proceeding  in 
accordance  with  the  Commission's 
revised  ex  parte  rules,  which  became 
effective  June  2, 1997.  Persons  making 
oral  ex  parte  presentations  are  reminded 
that  memoranda  summarizing  the 
presentations  must  contain  summaries 
of  the  substance  of  the  presentations 
and  not  merely  a  Usting  of  the  subjects 
discussed.  More  than  a  one  or  two 
sentence  description  of  the  views  and 
arguments  presented  is  generally 
required.  Other  rules  pertaining  to  oral 
and  written  presentations  are  set  forth 
in  Section  1.1206(b)  as  well. 

B.  Initial  Regulatory  Flexibility  Act 
Analysis 

41.  Pursuant  to  the  Regulatory 
Flexibility  Act  (RFA),  the  Commission 
has  prepued  the  following  Initial 
Regulatory  Flexibility  Analysis  (IRFA) 
of  the  possible  significant  economic 
impact  on  small  entities  of  the  policies 
and  rules  in  this  Further  NPRM  of 
Proposed  Rulemaking  (Further  ^4PRM). 
Written  public  comments  are  requested 
on  the  IRFA.  These  comments  must  be 
filed  in  accordance  with  the  same  filing 
deadlines  as  comments  on  the  rest  of  the 
Further  NPRM,  and  should  have  a 
separate  and  distinct  heading 
designating  them  as  responses  to  the 
IRFA. 

42.  Need  for  and  Objectives  of  the 
Proposed  Rules.  The  Commission  is 
issuing  this  Further  NPRM  to  review  our 
regulatory  framework  for  interstate, 
domestic,  interexchange 
telecommunications  services  with 
regard  to  the  bvmdling  of  customer 
premises  equipment  (CPE)  and 
enhanced  services.  The  Commission 
seeks  comment  on  amending  the 
Commission's  rules  and  regulations 
restricting  the  bundling  of  CPE  and 


enhanced  services,  respectively,  wdth 
interexchange  services,  in  oiu* 
continuing  effort  to  establish  a  pro- 
competitive,  de-regulatory  national 
policy  framework.  The  Commission  also 
seeks  comment  on  the  impact  that 
amending  these  rules  and  regulations 
may  have  on  the  local  maricet  and  on 
local  exchange  carriers,  and  whether  the 
Commission  should  amend  these  rules 
and  regulations  for  carriers  in  the  local 
exchax^  or  exchange  access  markets. 

43.  Legal  Basis.  The  proposed  action 
is  authorized  under  sections  1.  2. 4. 10, 
11  201-205,  215,  218,  220,  303  of  the 
Communications  Act  of  1934,  as 
amended,  47  U.S.C.  151, 152. 154. 160. 
161.  201-205,  215.  218.  220.  303. 

44.  Description  and  Estimate  of  the 
Number  of  Small  Entities  To  Which  the 
Proposed  Rules  Will  Apply.  Under  the 
RFA,  small  entities  include  small 
organizations,  small  businesses,  and 
small  govenunental  jurisdictions.  5 
U.S.C.  601(6).  The  RFA  generally 
defines  the  term  "small  business"  as 
having  the  same  meaning  as  the  term 
"small  business  concern"  under  the 
Small  Business  Act,  15  U.S.C  632.  A 
small  business  concern  is  one  that:  (1) 
is  independently  owned  and  operated: 
(2)  is  not  dominant  in  its  field  of 
operation;  and  (3)  meets  any  additional 
criteria  established  by  the  Small 
Business  Administration  (SBA).  SEA 
has  defined  a  small  business  for 
Standard  Industrial  Classification  (SIC) 
category  4813  (Telephone 
Communications.  Except 
Radiotelephone)  to  be  a  small  entity 
when  it  has  no  more  than  1,500 
employees. 

45.  In  this  IRFA,  we  consider  the 
potential  impact  of  this  Further  NPRM 
on  three  categories  of  entities,  "small 
interexchange  carriers,"  "small 
inciunbent  LECs,"  and  "small  non- 
incumbent  LECs."  Consistent  with  our 
prior  practice,  we  shall  continue  to 
exclude  small  incumbent  LECs  from  the 
definition  of  a  small  entity  for  the  ■ 
purpose  of  this  IRFA.  Accordingly,  our 
use  of  the  terms  "small  entities"  and 
"small  businesses"  does  not  encompass 
"small  incumbent  LECs."  Out  of  an 
abundance  of  caution,  however,  for 
regulatory  flexibility  analysis  purposes, 
we  will  separately  consider  small 
incumbent  LECs  within  this  analysis 
and  use  the  term  "small  inciunbent 
LECs"  to  refer  to  any  incumbent  LECs 
that  argiiably  might  be  defined  by  SBA 
as  "small  business  concerns."  Finally, 
we  note  that  our  analysis  below 
includes  the  description  of  those  small 
entities  that  might  be  directly  affected 
by  this  Fiulher  NPRM.  We  also 
recognize,  however,  that  this  Fiuther 
NPRM  may  have  an  indirect  effect  on 


small  CPE  and  enhanced  services 
providers. 

46.  Interexchange  Carriers.  The 
proposals  in  this  Further  NPRM  would 
affect  all  interexchange  carriers  that 
meet  the  definition  of  a  "small  business 
concern."  Neither  the  Commission  nor 
the  SBA  has  developed  a  definition  of 
small  entities  specifically  applicable  to 
providers  of  interstate,  domiestic, 
interexchange  services.  The  SBA, 
however,  has  defined  small  businesses 
for  Standard  Industrial  Classification 
(SIC)  category  4813  (Telephone 
Communications,  Except 
Radiotelephone)  to  be  small  entities 
when  they  have  no  more  than  1 ,500 
employees.  According  to  our  most 
recent  data,  143  companies  are  engaged 
in  the  provision  of  interexchange 
services.  Several  of  these  carriers  have 
more  than  1.500  employees,  and  it 
seems  certain  that  some  of  these  carriers 
are  not  independently  owned  and 
operated.  Because  we  cannot  estimate 
with  greater  precision  the  number  of 
interexchange  carriers  that  would 
qualify  as  small  business  concerns 
under  the  SBA  definition,  we  estimate 
that  there  are  fewer  than  143  small 
entity  interexchange  carriers  that  may 
be  effected  by  the  proposed  decisions  in 
this  Further  NPRM.  We  seek  comment 
on  this  estimate. 

47.  Incumbent  LECs.  SBA  has  not 
developed  a  definition  of  small 
incumbent  LECs.  The  closest  applicable 
definition  under  SBA  rules  is  for 
telephone  communications  companies 
other  than  radiotelephone  (wireless) 
companies.  The  most  reliable  source  of 
information  regarding  the  niunber  of 
LECs  nationwide  of  which  we  are  aware 
appears  to  be  the  data  that  we  collect 
annually  in  connection  with  the 
Telecommunications  Relay  Service 
(TRS).  According  to  our  most  recent 
data,  1,371  companies  reported  that 
they  were  engaged  in  the  provision  of 
local  exchange  services.  Although  it 
seems  certain  that  some  of  these  carriers 
are  not  independently  owmed  and 
operated,  or  have  more  than  1,500 
employees,  we  are  unable  at  this  time  to 
estimate  with  greater  precision  the 
niunber  of  LECs  that  would  qualify  as 
small  business  concerns  under  SBiA's 
definition.  Consequently,  we  estimate 
that  there  are  fewer  than  1,371  small 
incumbent  LECs  that  may  be  affected  by 
the  decisions  and  regulations  adopted  in 
this  Further  NPRM.  We  seek  comment 
on  this  estimate. 

48.  Non-Incumbent  LECs.  SBA  has  not    ^ 
developed  a  definition  of  small  non- 
incumbent  LECs.  For  purposes  of  this 
Further  NPRM.  we  define  the  category 
of  "small  non-inciunbent  LECs"  to 
include  small  entities  providing  local 


exchange  services  which  do  not  fall 
within  the  statutory  definition  in 
section  251(h).  including  potential 
LECs,  LECs  which  have  entered  the 
market  since  the  1996  Act  was  passed, 
and  LECs  which  were  not  members  of 
the  exchange  carrier  association 
pursuant  to  §  69.601(b)  of  the 
Commission's  regulations.  We  believe  it 
is  impracticable  to  estimate  the  number 
of  small  entities  in  this  category.  We  are 
unaware  of  any  data  on  the  number  of 
LECs  which  have  entered  the  market 
since  the  1996  Act  was  passed,  and  we 
believe  it  is  impossible  to  estimate  the 
number  of  entities  which  may  enter  the 
local  exchange  market  in  the  near 
future.  Nonetheless,  we  will  estimate 
the  number  of  small  entities  in  a 
subgroup  of  the  category  of  "small  non- 
incumbent  LECs."  According  to  our 
most  recent  data,  109  companies 
identify  themselves  in  the  category 
"Competitive  Access  Providers  (CAPs)  & 
Competitive  LECs  (CLECs)."  A  CLEC  is 
a  provider  of  local  exchange  services 
which  does  not  fall  within  the 
definition  of  "inciunbent  LEC"  in 
section  251(h).  Although  it  seems 
certain  that  some  of  the  carriers  in  this 
category  are  CAPs,  are  not 
independently  owned  and  operated,  or 
have  more  than  1.500  employees,  we  are 
unable  at  this  time  to  estimate  with 
greater  precision  the  number  of  non- 
incumbent  LECs  that  would  qualify  as 
small  business  concerns  under  SBA's 
definition.  We  seek  comment  on  this 
estimate. 

49.  Description  of  Projected 
Reporting,  Recordkeeping,  and  Other 
Compliance  Requirements.  The  Further 
NPRM  does  not  place  any  reporting, 
record  keeping,  or  other  compliance 
requirements  on  small  interexchange 
carriers  or  on  small  local  exchange 
carriers.  The  Further  NPRM  does  seek 
comment  on  what,  if  any,  safeguards  are 
necessary  to  guard  against  potential 
competitive  abuses  by  interexchange 
carriers,  or  local  exchange  carriers, 
should  the  Commission  amend  its  rules 
restricting  bundliiig  of  CPE  and 
enhanced  services.  If  any  such 
safeguards  are  adopted,  they  may  have 
an  impact  on  interexchange  carriers  and 
local  exchange  carriers  that  qualify  as 
small  business  concerns. 

50.  Steps  Taken  to  Minimize  Any 
Significant  Economic  Impact  on  Small 
Entities,  and  Significant  Alternatives 
Considered.  As  mentioned  above,  the 
Commission  believes  that  our  proposed 
rules  may  have  a  significant  economic 
impact  on  interexchange  carriers  and 
local  exchange  carriers  insofar  as  they 
are  small  businesses.  The  rules  we 
propose  in  this  Further  NPRM  are 
designed  to  have  a  positive  impact  On 


interexchange  carriers,  including  small 
interexchange  carriers,  and  local 
exchange  carriers,  including  small  local 
exchange  carriers,  because  such  rules 
would  remove  restrictions  from  their 
operations.  Such  carriers  would  then  be 
able  to  create  and  offer  service  and 
equipment  packages  that,  under  the 
current  rules,  cannot  be  bundled  and 
offered.  We  seek  comment  on  these 
tentative  determinations,  and  on 
additional  actions  we  might  take  in  this 
regard  to  relieve  burdens  on  small 
interexchange  and  local  exchange 
carriers. 

51.  Federal  Rules  That  May  Duplicate. 
Overlap,  or  Conflict  With  the  Proposed 
Rules.  The  Commission  is  proposing  to 
amend  §  64.702(e)  of  the  Commission's 
Rules.  47  CFR  64.702(e).  as  well  as  the 
Commission's  rules  and  regulations  that 
restrict  the  bundling  of  CPE  and 
enhaiiced  services,  respectively,  with 
interexchange  services.  The 
Conunission  is  also  seeking  comment  on 
the  impact  that  amending  these  rules 
and  regulations  may  have  on  the  local 
market  and  on  local  exchange  carriers, 
and  whether  the  Commission  should 
amend  these  rules  and  regulations  for 
carriers  in  the  local  exchange  or 
exchange  access  maiiiets.  We  are  aware 
of  no  rules  that  may  duplicate,  overlap, 
or  conflict  with  the  proposed  rules.  We 
seek  comment  on  this  conclusion. 

C.  Comment  Filing  Procedures 

52.  Pursuant  to  applicable  procedures 
set  forth  in  §§  1.415  and  1.419  of  the 
Commission's  rules.  47  CFR  1.415, 
1.419,  interested  parties  may  file 
comments  on  or  before  November  23, 
1998  and  reply  comments  on  or  before 
December  23, 1998.  Comments  may  be 
filed  using  the  Commission's  Electronic 
Comment  Filing  System  (ECFS)  or  by 
filing  paper  copies.  See  Electronic  Filing 
of  Documents  in  Rulemaking 
Proceedings.  63  FR  24121.  May  1. 1998. 
Comments  filed  through  the  ECFS  can 
be  sent  as  an  electronic  file  via  the 
Internet  to  <http7/www.fcc.gov/e-file/ 
ecfs.html>.  Generally,  only  one  copy  of 
an  electronic  submission  must  be  filed. 
In  completing  the  transmittal  screen, 
commenters  should  include  their  full 
name.  Postal  Service  mailing  address, 
and  the  applicable  docket  or  rulemaking 
number,  which  in  this  instance  is  CC 
Docket  No.  96-61.  Parties  may  also 
submit  an  electronic  comment  by 
Internet  e-mail.  To  get  filing  instructions 
for  e-mail  comments,  commenters. 
should  send  an  e-mail  to  ecfsdfccgov, 
and  should  include  the  following  words 
in  the  body  of  the  message,  "get  form 
<your  e-mail  address."  A  sample  form 
and  directions  wiU  be  sent  in  reply. 


53.  Parties  who  choose  to  file  by 
paper  must  file  an  original  and  four 
copies  of  each  filing.  All  filings  must  be 
sent  to  the  Commission's  Secretary. 
Magalie  Roman  Sales,  Office  of  the 
Secretary.  Federal  Communications 
Commission.  1919  M  St.  NW,  Room 
222,  Washington.  DC  20554. 

54.  Parties  who  choose  to  file  by 
paper  should  also  submit  their 
comments  on  diskette.  These  diskettes 
should  be  submitted  to  Janice  Myles, 
Common  Carrier  Bureau.  Policy  and 
Program  Planning  Division,  1919  M 
Street.  NW,  Room  544,  Washington.  DC 
20554.  Such  a  submission  should  be  on 
a  3.5  inch  diskette  formatted  in  an  IBM 
compatible  format  using  WordPerfect 
5.1  for  Windows  or  compatible  software. 
The  diskette  should  be  accompanied  by 
a  cover  letter  and  should  be  submitted 
in  "read  only"  mode.  The  diskette 
should  be  clearly  labelled  %vith  the 
commenter's  name,  proceeding 
(including  the  docket  number),  type  of 
pleading  (comment  or  reply  comment), 
date  of  submission,  and  die  name  of  the 
electronic  file  on  the  diskette.  The  label 
should  also  include  the  following 
phrase  "Disk  Copy — Not  an  Ori^nal." 
Each  diskette  should  contain  only  one 
party's  pleadings,  preferably  in  a  single 
electronic  file.  In  addition,  commenters 
must  send  diskette  copies  to  the 
Commission's  copy  contractor. 
International  Transcription  Service, 
Inc.,  1231  20th  Street.  NW,  Washington. 
ex: 20037. 

55.  Regardless  of  whether  parties 
choose  to  file  electronically  or  by  paper, 
parties  should  also  file  one  copy  of  any 
documents  filed  in  this  docket  with  the 
Commission's  copy  contractor. 
International  Transcription  Services. 
Inc.,  1231  20th  Street,  NW,  Washington. 
DC  20036.  Comments  and  reply 
comments  will  be  available  for  public 
inspection  during  regular  business 
hours  in  the  FCC  Reference  Center,  1919 
M  Street,  NW,  Room  239,  Washington. 
DC  20554. 

56.  Comments  and  reply  comments 
must  include  a  short  and  concise 
summary  of  the  substantive  arguments 
raised  in  the  pleading.  Comments  and 
reply  comments  must  also  comply  with 
§  1.49  and  all  other  appUcable  sections 
of  the  Commission's  rules.  We  also 
direct  all  interested  parties  to  include 
the  name  of  the  filing  f>arty  and  the  date 
of  the  filing  cm  each  page  of  their 
comments  and  reply  comments.  All 
parties  are  encouraged  to  utilize  a  table 
of  ccmtents,  regardless  of  the  length  of 
their  submission. 

V.  Ordering  Clauses 

57.  Accordingly,  it  is  ordered  that 
pursuant  to  sections  1,  2.  4, 10, 11,  201- 
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205.  215.  218,  220,  and  303(r)  of  the 
Coininunications  Act  of  1934.  as 
amended.  47  U.S.C.  151. 152. 154. 160. 
161.  201-205,  215,  218.  220.  and  303(r). 
a  further  Notice  of  Proposed 
Rulemaking  is  adopted. 

58.  It  is  further  ordered  that  the 
Commission's  Office  of  Public  Affairs. 
Refierence  Operations  Division,  shall 
send  a  copy  of  this  Further  Notice  of 
Proposed  Rulemaking,  including  the 
Initial  Regulatory  Flexibility  Analysis, 
to  the  Chief  Counsel  for  Advocacy  of  the 
Small  Business  Administration,  in 
accordance  with  the  Regulatory 
Flexibility  Act. 
Federal  Communications  Commission. 


Secretary. 

(FR  Doc.  M-2S477  Filed  10-22-98:  S:45  ami 
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47  CFR  Parts  32  and  43 

(CC  OoeiMt  Na  M-137:  FCC  M-ITQ 

PraacrtpHon  of  Interetat*  Dapradallon 


AGENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule,  request  for 

comments. 


r:  In  this  document,  the 
Commission  proposes  to  reduce  or 
streamline  further  its  depreciation 
prescription  process  by  permitting 
summary  filings  and  eliminating  the 
prescription  of  depreciation  rates  for 
inciunbent  LECs.  provided  that  the 
carrier  uses  depreciation  factors  that  are 
within  the  ranges  adopted  by  the 
Commission,  expanding  the  prescribed 
range  for  the  digital  switching  plant 
account,  and  eliminating  salvage  from 
the  depreciation  process.  It  also  seeks 
comment  on  whether  the  Commission 
should  permit  carriers  to  set  their  own 
depreciation  rates  if  they  are  willing  to 
waive  the  automatic  low-end 
adjustment.  These  proposed 
modifications  are  designed  to  minimize 
the  reporting  burden  on  carriers  and  to 

Srovide  incimibent  LECs  with  a  greater 
exibility  to  adjust  their  depreciation 
rates  while  allowing  the  Commission- to 
maintain  adequate  oversight.  This 
NPRM  seeks  comment  on  whether  the 
current  procedures  for  protecting 
confidential  information,  are  adequate 
or  whether  additional  safeguards  need 
to  be  adopted  to  protect  information  that 
carriers  regard  as  confidential.  The 
Commission  invites  commenters  to 


submit  information  on  the  costs  and 
benefits  of  the  rules  at  issue  in  this 
proceeding  and  of  its  proposed 
modifications. 

DATES:  Comments  are  due  on  or  before 
November  23. 1998  and  reply  comments 
are  duie  on  or  before  December  8, 1998. 
Written  comments  by  the  public  on  the 
modified  information  collections  are 
due  on  or  before  November  23. 1998. 
Written  comments  must  be  submitted  by 
the  Office  of  Management  and  Budget 
(OMB)  on  the  modified  information 
collections  on  or  before  December  22, 
1998. 

ADDRESSES:  One  original  and  six  copies 
of  all  comments  and  reply  ccnnments 
shotild  be  sent  to  the  Commission's 
Secretary,  Magalie  Roman  Sales.  Office 
of  the  Secretary.  Federal 
Communications  Commission.  1919  M 
Street.  N.W..  Room  222.  Washington. 
D.C.  20554.  All  filings  should  refer  to 
1998  Biennial  Regulatory  Review- 
Review  of  IDepreciation  Requirements 
for  Incumbent  Local  Exchange  Carriers, 
CC  Docket  No.  98-137.  and  FCC  98-170. 
Parties  also  may  file  commmts 
electronically  via  the  Internet  at:  <http:/ 
/www.fcc.gov/e-file/ec{s.html>.  Only 
one  copy  of  an  electronic  submission 
must  be  submitted.  In  completing  the 
transmittal  screen,  commenters  should 
include  their  full  name.  Postal  Service 
mailing  address,  and  the  docket  nimiber 
for  this  proceeding,  vdiich  is  CC  Docket 
No.  9B-137.  Parties  not  submitting  their 
comments  via  the  Internet  are  also  asked 
to  submit  their  comments  on  diskette. 
Parties  submitting  diskettes  should 
submit  them  to  Ernestine  Creech. 
Accounting  Safeguards  Division.  2000  L 
Street.  N.W.,  Room  257.  Washington, 
D.C.  20554.  Such  a  submission  should 
be  on  a  3.5  inch  diskette  formatted  in  an 
IBM  compatible  format  using 
WordPerfect  5.1  for  Windows  or 
compatible  software.  The  diskette 
should  be  accompanied  by  a  cover  letter 
and  ^ould  be  submitted  in  "read  only" 
mode.  The  diskette  should  be  clearly 
labelled  with  the  party's  name, 
proceeding  (including  the  docket 
number  in  this  case.  CC  Docket  No.  98- 
137),  type  of  pleading  (comment  or 
reply  comment),  date  of  submission, 
and  the  name  of  the  electronic  file  on 
the  diskette.  Each  diskette  should 
contain  only  one  party's  pleadings, 
preferably  in  a  single  electronic  file.  In 
addition,  parties  must  send  copies  to  the 
Commission's  copy  contractor. 
International  Transcription  Service. 
Inc.,  1231  20th  Street.  N.W.. 
Washington.  D.C  20037.  In  addition  to 
filing  comments  with  the  Secretary,  a 
copy  of  any  comments  on  the 
information  collections  contained 


herein  should  be  submitted  to  Judy 
Boley.  Federal  Communications 
Commission.  Room  234. 1919  M  Street. 
N.W..  Washington.  DC  20554.  or  via  the 
Internet  to  jboleyttbc.gov.  and  to 
Hmothy  Fain.  OMB  Desk  Officer,  10236 
NEOB,  725— 17th  Street,  N.W.. 
Washington.  DC  20503  or  via  the 
Internet  to  CBin__tOal.eop.gov. 
FOR  FURTHER  MF0RMAT10N  CONTACT: 
Thomas  G.  David.  Attorney.  Common 
Carrier  Bureau,  Accounting  Safeguards 
Division.  (202)  4ia-7116.  ot  via  the 
Internet  at  tdavidOfcc.gov.  or  Wade 
Herriman.  Onnman  Carrier  Bureau. 
Accounting  Safeguards  Division.  (202) 
418-0802.  For  additional  information 
concerning  the  information  collections 
ctmtained  in  this  NPRM  contact  Judy 
Boley  at  (202)  418-0214.  or  via  the 
Intwnet  at  jboleyOfoc.gQV. 
SUPPLBIENTARV  SiTORMATION;  This  is  a 
summary  of  the  Commission's 
document  released  on  October  14. 1998. 
The  full  text  of  this  document  is 
available  for  public  inspection  during 
regular  business  hours  in  the  FCC 
Reference  Center.  Rocmi  239, 1919  M 
Street.  N.W..  Washington.  D.C.  20554. 
An  electronic  copy  of  the  document  also 
may  be  found  on  the  Commission's  Web 
Page  at  <www.fbc.gov/ccb/ 
XXXXXXX.pdf>. 

Paperwork  Kadvcttea  Ad 

This  NPRM  contains  a  modified 
information  collection.  The 
Commission,  as  part  of  its  continuing 
effort  to  reduce  paperwork  burdens, 
invites  the  general  public  and  the  Office 
of  Management  and  Budget  (OMB)  to 
comment  on  the  information  collections 
contained  in  this  NPRM,  as  required  by 
the  PaperworiL  Reduction  Act  of  1995, 
Public  Law  104-13.  Public  and  agency 
comments  are  due  at  the  same  time  as 
other  comments  on  this  NPRM;  OMB 
notification  of  action  is  due  December 
22. 1998.  Comments  should  address:  (a) 
whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Conmiission,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  Commission's 
burden  estimates;  (c)  ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
information  collected;  and  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  the  respondents, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology. 

OMB  Approval  Number:  3060-0168. 

Title:  Reports  of  Proposed  changes  in 
Depreciation  Rates — Section  43.43. 

Type  of  Review:  Proposed  Revision  of 
Existing  Collection. 
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Respondents:  Business  or  other  fra- 
profit 

Number  t^  Respondents:  11. 

Estimated  Time  per  Response:  6000. 

Total  Annual  Burden:  66.000  Burden 
Hours. 

Estimated  Cost  Per  Respondent:  SO. 

Needs  and  Uses:  In  this  NPRM  the 
Commission  proposes  to  reduce  or 
streamline  further  its  depreciation 
prescription  process  by  permitting 
summary  filings  and  eliminating  the 
prescription  of  depreciation  rates  for 
incumbent  LECs,  provided  that  the 
carrier  uses  depreciation  factors  that  are 
within  the  ranges  adopted  by  the 
Commission,  expanding  the  prescribed 
range  for  the  digital  switching  plant 
accoimt,  and  eliminating  salvage  from 
the  depreciation  process.  It  also  seeks 
comment  on  whether  carriers  should  be 
allowed  to  set  their  own  depreciation 
rates. 

Background 

1.  Section  11  of  the  Communications 
Act  requires  the  Commission,  in  every 
even-numbered  year  beginning  in  1998, 
to  review  its  regulations  appUcable  to 
providers  of  telecommunications  service 
to  determine  whether  the  regiilations  are 
no  longer  necessary  in  the  public 
interest  as  a  result  of  meaningful 
economic  competition  between 
providers  of  such  service  and  whether 
such  regulations  should  be  repealed  or 
modified. 

2.  Although  price  caps  regulation 
largely  eliminated  the  direct  link 
between  costs  and  prices,  a  carrier's 
depreciation  remains  significant,  even 
under  current  price  cap  rules,  in  the 
following  situations:  (1)  a  calculation  of 
a  low-end  adjustment;  (2)  a 
recalculation  of  the  productivity  factor; 
(3)  an  exogenous  cost  determination;  (4) 
a  calculation  of  the  Base  Factor  Portion 
that  is  used  to  determine  how  mudi  a 
carrier  can  recover  through  End  User 
Common  Line  charges;  or  (5)  the  cost 
support  a  carrier  would  have  to  provide 
if  it  proposed  an  Actual  Price  Index 
("API")  higher  than  its  Price  Cap  Index 
("PCI").  In  addition  to  these  price  cap 
effects,  changes  in  depreciation  expense 
may  also  aCEsct  prices  or  federal  support 
payments  through  new  mechanisms 
created  to  implement  the 
Telecommimications  Act  of  1996.  For 
example,  the  Commission  required 
incumbmt  LECs  to  use  depreciation 
fectors  within  the  FOC  authorized 
ranges  when  calculating  forward- 
looking  economic  costs  for  ujuversal 
service  high  cost  loop  support  purposes. 
Also,  state  commissions  have  required 
incimibent  LECs  to  use  interstate 
depreciation  rates  or  life  and  salvage 
factors  developed  during  the 


Commission's  depreciation  prescription 
process  when  calculating  rates  for 
interconnection  or  unbundled  network 
elements.  Finally,  depreciation  may 
play  a  role  in  a  takings  claim  imder  the 
Fifth  Amendment. 

Issue  for  Comment 

3.  In  this  NPRM,  the  Commission 
seeks  comment  on  conditions  under 
which  carriers  could  set  their  own 
depreciation  rates  without 
compromising  the  Commission's 
oversight,  even  in  the  absence  of  full 
competition.  In  addition,  the  document 
proposal  several  options  for 
streamlining  these  depreciation  rules  by 
eliminating  all  unnecessary  regulatory 
requirements.  The  Commission  invites 
conmienters  to  submit  information  on 
the  costs  and  benefits  of  the  rules  at 
issue  in  this  proceeding  and  of  the 
proposed  modifications  to  those  rules. 

4.  The  Commission  seeks  comment  on 
BellSouth's  proposal  that  carriers  be 
allowed  to  set  their  own  depreciation 
rates  on  the  condition  that  they  not  seek 
an  automatic  low-end  adjustment.  The 
Conunission  also  seeks  comment  on 
what  additional  conditions  could  be 
imposed  to  eliminate  the  need  for 
depreciation  prescription  in  the  other 
contexts  upon  which  the  Commission 
relies  on  it.  If  the  Commission  can 
identify  conditions  that  would  eliminate 
the  need  for  it  to  prescribe  depreciation 
in  the  remaining  situations  identified  in 
this  docimient,  the  Commission 
proposes  to  allow  carriers  to  set  their 
own  depreciation  rates. 

5.  In  the  event  that  the  Commission 
continues  to  set  some  depreciation  rates 
for  some  carriers,  it  tentatively 
concludes  that  the  depreciation 
prescription  requirements  for 
inciunbent  LECs  subject  to  the 
depreciation  prescription  process 
should  be  further  streamlined  by  doing 
the  following:  (1)  reducing  the 
supporting  docimientati(m  required  for 
carriers  selecting  depreciation  hctors 
from  within  the  prescribed  ranges;  (2) 
eliminating  depreciation  prescription 
for  carriers  that  select  depreciation 
fectors  within  the  ranges;  (3)  expanding 
the  range  of  lives  for  digital  electronic 
switchkig  equipment;  and  (4) 
eliminating  net  salvage  from  the 
depreciation  prescription  process. 

Fi7in^  and  Prescription  Procedures 

6.  In  this  NPRM.  the  Commission 
proposes  to  reduce  filings  to  four 
summary  exhibits  and  the  electronic 
data  files  used  to  generate  them, 
provided  carriers  select  depreciation 
fectors  from  within  the  ranges  and 
certify  that  their  selections  are 
consistent  with  their  operations.  The 


four  summary  exhibits  are  a  comparison 
of  existing  and  proposed  depreciation 
rates;  a  comparison  of  existing  and 
proposed  unmuil  depreciation  expenses: 
a  book  and  theoreti<kl  reserve  summary; 
and  the  depreciation  factors.  The 
Commission  further  proposes  that,  if  a 
carrier  selects  depreciation  fectors  from 
within  the  ranges  for  all  of  its  accounts, 
the  Commission  would  permit  the  rates 
to  go  into  effect  without  a  prescription 
order.  The  QMnmission  believes  that  its 
proposal  to  eliminate  its  prescription  of 
depreciation  rates  under  these 
conditions  tvill  save  time  and  resources 
for  both  the  Commissicm  and  incumbent 
LECs.  It  seeks  comment  on  this  proposal 
and  on  SBC's  proposal  that  the 
Conunission  remove  itself  completely 
from  the  prescription  of  depreciation 
rates  for  price  cap  carriers. 

Equipment  Life  Ranges 

7.  The  Commission  expects  that  the 
retirement  rates  for  the  digital  switching 
will  continue  to  increase  and  therefore 
we  propose  to  expand  the  range  for 
digital  switching  equipment  from  a 
range  of  16  to  18  years  to  a  wider  range 
of  13  to  18  years.  The  Commission's 
proposal  will  permit  a  carrier  that  can 
support  life  estimates  between  13  and 
16  years  to  select  a  new  life  estimate 
without  an  out-of-range  filing.  It 
requests  comment  on  this  proposal.  The 
Commission  has  concluded  that,  except 
for  the  digital  switching  equipment 
account,  it  has  no  evidence  indicating 
that  the  current  ranges  are  either  too 
long  or  too  short.  The  Commission  asks 
whether  the  ranges  for  any  of  the 
accounts  other  than  digital  switching 
require  revision.  Commenters  proposing 
range  changes  should  propose  specific 
new  ranges  and  should  provide 
justifications  for  their  proposals.  The 
Commission  also  requests  comment 
about  whether  the  Commission's 
existing  coofidentiaUty  (Hooedures, 
contained  in  47  CFR  0.457  and  0.459  of 
the  Commission's  rules,  are  adequate  or 
whether  additional  safeguards  need  to 
be  adopted  to  protect  infmmation  that 
carriers  regard  as  confidential. 

Proposed  Treatment  for  Salvage  and 
Cost  of  Removal 

8.  In  order  to  calculate  net  salvage, 
carriers  must  estimate  both  gross  salvage 
and  cost  of  removal.  Given  the 
speculative  nature  of  these  estimates 
and  the  burdens  associated  with  their 
calculation,  the  Commission  tentatively 
concludes  that  the  prescription  of  net 
salvage  no  longer  serves  a  regulatory 
purpose  and  that  eliminating  that  fector 
from  the  depreciation  prescription 
forraufe  would  significantly  reduce  the 
regulatory  burden  of  the  depreciation 
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prescription  process.  Accordingly,  the 
Commission  proposes  to  eliminate  the 
future  net  salvage  factor  from  the 
depreciation  formula  and  to  record 
salvage  and  cost  of  removal  as  a  current 
expense  in  the  period  incurred. 
Alternatively,  the  Commission  could 
make  the  elimination  of  salvage  from 
the  depreciation  formula  optional, 
allowing  each  incumbent  L£C  the 
option  to  treat  net  salvage  as  either  a 
current  expense  or  a  component  of 
depreciation.  The  Commission  seeks 
comment  on  these  proposals. 

9.  In  commenting  on  the  proposed 
removal  of  net  salvage  from  the 
depreciation  process,  commenters 
should  address  the  effect  this  change 
could  have  on  the  current  depreciation 
rates,  whether  new  rates  should  be 
prescribed,  whether  the  elimination  of 
salvage  would  require  adjustment  of 
depreciation  reserves,  and  what 
accounting  changes  would  be  necessary 
to  effectuate  the  change. 

10.  The  Commission  tentatively  .^ 
concludes  that,  if  it  rem6ves  net  salvage 
frt>m  the  depreciation  process,  it  should 
create  a  new  account,  Account  6566, 
Net  cost  of  removal,  to  record  both 
salvage  receipts  and  removal  costs 
incuired.  The  Commission  also 
tentatively  concludes  that  it  should 
revise  §§  32.3100.  Accumulated 
depreciation,  and  32.2000,  Instructions 
for  telecommunications  plant  accoimts, 
to  eliminate  the  provisions  that  salvage 
and  cost  of  removal  be  recorded  in  the 
depreciation  reserve  account.  The 
Commission  requests  comment  on  the 
tentative  conclusions.  The  Commission 
also  requests  comment  on  whether  it 
should  require  carriers  to  keep 
subsidiary  record  categories  in  Account 
6566  for  salvage  and  cost  of  removal. 

Reporting  Requirements  for  Mid-Sized 
LECs 

11.  In  separate  proceedings  on  ARMIS 
and  Accounting  Biennial  Review,  the 
Conunission  proposes  to  create  a 
category  of  mid-sized  inciuibent  LECs 
that  would  be  subject  to  a  lighter 
regulatory  burden  than  would  be 
imposed  on  large  incumbent  LECs. 
Similarly,  the  Commission  proposes  in 
this  proceeding,  in  addition  to  the 
streamlined  processes  proposed  for  all 
carriers,  that  mid-sized  incumbent  LECs 
not  be  required  to  file  annual  theoretical 
reserve  studies.  Because  the 
Commission  would  continue  to  receive 
theoretical  reserve  studies  from  the 
largest  incumbent  LECs,  which 
represent  over  90  percent  of  the 
industry,  this  proposal  would  relieve 
these  mid-sized  companies  of  this 
regulatory  burden  without  seriously 
encumbering  the  Commission's  ability 


to  monitor  its  depreciation  prescription 
process.  See  47  CFR  43.43.  To  avoid 
unnecessary  complexity,  the 
Commission  tentatively  concludes  that 
it  should  apply  the  definition  of  mid- 
sized LEC  that  is  adopted  in  the  ARMIS 
proceeding  ■  to  the  Commission's 
depreciation  prescription  requirements. 
The  Commission  requests  comments  on 
this  proposal. 

Low-End  Adjustment 

12.  The  Commission  seeks  comment 
on  whether  it  should  permit  carriers  to 
set  their  own  depreciation  rates,  as 
proposed  by  several  incumbent  LECs,  or 
alternatively,  whether  such  carriers 
should  be  permitted  to  do  so  only  on  the 
condition  that  they  become  ineUgible 
for  a  low-end  adjustment. 

Conclusion 

13.  The  Commission  tentatively 
concludes  that  the  elimination  of 
depreciation  regulation  at  this  time 
would  have  an  adverse  impact  in 
several  critical  areas,  including  tfie 
calculation  of  universal  service  high 
cost  loop  support,  takings  claims,  and 
the  low-end  adjustment.  The 
Commission  tentatively  concludes  that, 
if  adopted,  our  proposal  would 
eliminate  all  uimecessary  depreciation 
prescription  requirements  and  retain 
only  those  essential  to  the  sound 
administration  of  the  universal  service 
high  cost  loop  support  and  the 
achievement  of  the  Commission's  other 
regulatory  goals.  The  Commission  seeks 
comment  on  this  tentative  conclusion 
and  solicits  comment  on  SBC's 
alternative  proposal  that  depreciation 
rates  for  price  cap  carriers  diould  be 
based  on  "economic  analysis  consistent 
with  the  procedures  called  for  by 
Generally  Accepted  Accounting 
Principles  ("GAAP")."  The  Commission 
also  seeks  comment  on  how  it  should 
determine  when  sufficient  competition 
exists  to  allow  it  to  eliminate  the 
depreciation  prescription  process. 

Procedural  Issues 

£x  Parte  Presentations 

14.  This  is  a  permit  but  disclose 
rulemaking  proceeding.  Ex  parte 


■  ARMIS  NPRM  at  7.  In  that  proceeding,  we 
propote  to  ■tieamlina  the  depreciation  prescription 
process  for  certain  mid-sized  incumbent  LECs  based 
on  the  aggregate  revenues  of  the  incumbent  LEC 
and  any  LEC  that  it  controls,  is  controlled  by,  or  is 
under  conunon  control  with  another  LEC.  If  the 
aggregate  revenues  of  these  affiliated  incumbent 
LECs  are  less  than  S7  billion,  then  each  LEC  within 
that  group  would  be  eligible  to  not  file  annual 
theoretical  reserve  studies.  Incumbent  LECs  with 
individual  annual  operating  revenues  below  the 
indexed  revenue  threshold  would  continue  to  be 
exempt  from  the  Commission's  depreciation 
prescription  process. 


presentations  are  permitted,  except 
during  the  Sunshine  Agenda  period, 
provided  that  they  are  disclosiBd  as 
provided  in  the  Commission's  rules.  See 
generally  47  CFR  1.1202, 1.1203.  and 
1.1206. 

Regulatory  Flexibility  Analysis 

15.  The  Regulatory  Flexibility  Act 
("RFA")  requires  that  an  initial 
regulatory  flexibility  analysis  be 
prepared  for  notice-and-comment 
rulemaking  proceedings,  unless  the 
agency  certifies  that  "the  rule  will  not, 
if  promulgated,  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities."  See  5  U.S.C 
§  601  et  seq..  amended  by  the  Contract 
With  America  Advancement  Act  of 
1996.  Public  Law  104-121. 110  SUt.  847 
(1996)  ("CWAAA").  The  RFA  generaUy 
defines  "small  entity"  as  having  the 
same  meaning  as  the  terms  "small 
business."  "small  organization."  and 
"small  governmental  jiuisdiction."^  In 
addition,  the  term  "small  business~"  has 
the  same  meaning  as  the  term  "small 
business  concern"  under  the  Small 
Business  Act.  A  small  business  concern 
is  one  which:  (1)  is  independenUy 
owned  and  operated;  (2)  is  not 
dominant  in  its  field  of  operation;  and 
(3)  satisfies  any  additional  criteria 
established  by  the  Small  Business 
Administration  ("SBA").  See  15  U.S.C 
632. 

16.  This  NPRM  proposes  to  eliminate 
the  prescription  of  depreciation  rates  for 
incumbent  LECs  in  most  cases,  expand 
the  prescribed  range  for  the  digital 
switching  plant  account,  and  eliminate 
salvage  from  the  depreciation  process. 
This  NPRM  also  asks  whether  we 
should  permit  carriers  to  set  their  own 
depreciation  rates  if  they  are  willing  to 
waive  their  right  to  a  low-end 
adjustment,  llie  NPRM  proposes  to 
further  reduce  the  reporting 
requirements  for  certain  mid-sized 
inounbent  LECs  by  eliminating  their 
obligation  to  file  an  annual  theoretical 
reserve  study.  Neither  the  Commission 
nor  SBA  has  develop>ed  a  definition  of 
"small  entity"  specifically  applicable  to 
LECs.  The  closest  definition  under  SBA 
rules  is  that  for  establishments 
providing  "Telephone  Communications. 
Except  Radiotelephone,"  which  is 
Standard  Industrial  Classification 
("SIC")  code  4813.  Under  this 
definition,  a  small  entity  is  one  that, 
including  affiliates  of  the  entity, 
employs  no  more  than  1,500  persons. 
See  13  CFR  121.201.  SIC  code  4813. 

17.  The  Commission  certifies  that  the 
proposals  in  this  NPRM.  if  adopted,  will 
not  have  a  significant  economic  impact 


Md.  §601(6). 
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on  a  substantial  niunber  of  small 
entities.  Pursuant  to  long-standing  rules, 
inounbent  LECs  with  annual  operating 
revenues  exceeding  the  indexed  revenue 
threshold  must  comply  with  the 
Commission's  depreciation  prescription 
process.  This  NPRM  proposes  to  reduce 
certain  of  these  depreciation 
requirements.  These  changes  should  be 
easy  and  inexpensive  for  incumbent 
LECs  to  implement  and  will  not  require 
cosUy  or  burdensome  procedures,  the 
Commission  therefore  expects  that  the 
potential  impact  of  the  proposal  rules,  if 
such  are  adopted,  will  be  beneficial  and 
will  not  amount  to  a  possible  significant 
economic  impact  on  affected  entities.  If 
commenters  believe  that  the  proposals 


discussed  in  the  NPRM  require 
additional  RFA  analysis,  they  should 
include  a  discussion  of  these  issues  in 
their  comments. 

18.  The  Commission's  Office  of  Public 
Afiiairs.  Reference  Operations  Division, 
will  send  a  copy  of  this  NPRM, 
including  this  initial  certification,  to  the 
Chief  Counsel  for  Advocacy  of  the  Small 
Business  Administration. 

Ordering  Clauses 

19.  Accordingly,  it  is  ordered  that, 
pursuant  to  Sections  1,  4, 11,  201-205, 
215,  218.  220  and  403  of  the 
Communications  Act  of  1934.  as 
amended.  47  U.S.C.  151, 154, 161,  201- 
205.  215,  218.  220  and  403  that  notice 
is  hereby  given  of  proposed 


amendments  to  Parts  32  and  43  of  the 
Commission's  rules,  47  CFR  Parts  32 
and  43,  as  described  in  this  Notice  of 
Proposed  Rulemaking. 

20.  It  is  further  ordered  that  the 
Commission's  Office  of  Public  Affairs. 
Reference  Operations  Division,  shall 
send  a  copy  of  this  Notice  of  Proposed 
Rulemaking,  including  the  Initial 
Regulatory  Flexibility  Certification,  to 
the  Chief  Counsel  for  Advocacy  of  the 
Small  Business  AdministraticHi. 

Federal  Communications  Ck>mmission. 
Magatte  Koaun  Salas, 
Secrrtaiy. 

IFR  Doc  98-28479  Filed  10-22-98;  8:4S  am) 
I COK  sni-*i-» 
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Notices 


This  section  o1  the  FEDERAL  REGISTER 
contains  documents  other  than  rules  or 
proposed  rules  that  are  applicable  to  the 
public.  Notices  of  hearings  and  investigations, 
committee  meetings,  agency  decisions  arxl 
rulings,  delegations  of  authority,  tiling  of 
petitions  and  applications  and  agency 
statements  of  organization  and  functions  are 
examples  of  documents  appearing  in  this 
section. 


ADVISORY  COUNCIL  ON  HISTOmC 
PRESERVATION 

Notice  of  Meeting 

AQBCY:  Advisory  Council  on  Historic 
Preservation. 

summary;  Notice  is  hereby  given  that 
the  Advisory  Council  on  Historic 
Preservation  will  meet  on  Friday, 
November  6, 1998.  The  meeting  will  be 
held  in  the  Conference  Room, 
Intermountain  Region  Support  Office — 
Santa  Fe.  National  Park  Service,  1100 
Old  Santa  Fe  Trail.  Santa  Fe,  New 
Mexico,  beginning  at  8:30  a.m. 

The  Council  was  established  by  the 
National  Historic  Preservation  Act  of 
1966  (16  U.S.C.  Section  470)  to  advise 
the  President  and  the  Congress  on 
matters  relating  to  historic  preservation 
and  to  comment  upon  Federal,  federally 
assisted,  and  federally  licensed 
undertakings  having  an  effect  upon 
properties  listed  in  or  eligible  for 
inclusion  in  the  National  Register  of 
Historic  Places.  The  Council's  members 
are  the  Architect  of  the  Capitol;  the 
Secretaries  of  the  Interior.  Agriculture, 
Housing  and  Urban  Development,  and 
Transportation;  the  Administrators  of 
the  Environmental  Protection  Agency 
and  General  Services  Administration; 
the  Chairman  of  the  National  Trust  for 
Historic  Preservation;  the  President  of 
the  National  Conference  of  State 
Historic  Preservation  Officers;  a 
Governor;  a  Mayor;  a  Native  Hawaiian; 
and  eight  non-Federal  members 
appointed  by  the  President. 

The  agenda  for  the  meeting  includes 
the  following: 
I.  Chairman's  Welcome 
n.  Swearing-in  Ceremony 
in.  Chairman's  Report 
IV.  Millennium  Issues 

A.  Federal  Stewardship 

1.  Review  of  field  trip  to  Los 
Alamos — ^Discussion  and  Action 

2.  Future  Council  consideration  of 
stewardship  issues — Discussion 

3.  Proposed  Presidential 
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action:  Additions  to  and  Deletions  from 
the  Proctuement  List. 


Memorandum  on  Federal 
Stewardship — Discussion  and 
Action 
B.  Internet  Discussion  Forum — 
Discussion  and  Action 

V.  Executive  Director's  Report 

VI.  New  Business 
Vn.  Adjourn 

Note:  The  meetings  of  the  Council  are  open 
to  the  public.  If  you  need  special 
acconunodations  diie  to  a  disability,  please 
contact  the  Advisory  Council  on  Historic 
Preservation,  1100  Pennsylvania  Ave..  NW.. 
Room  809.  Washington.  D.C..  202-606-8503; 
at  least  seven  (7)  days  prior  to  the  meeting. 

For  further  information  contact: 
Additional  information  concerning  the 
meeting  is  available  from  the  Executive 
Director,  Advisory  Council  on  Historic 
Preservation.  1100  Pennsylvania  Ave., 
NW.,  #809,  Washington,  DC  20004. 

Dated:  October  19. 1998. 
John  M.  Fowler, 
Executive  Director. 

[PR  Doc.  98-28440  Filed  10-22-98:  8:45  am) 
BILUNQ  CODE  4310-10-M 


ARCHITECTURAL  AND 
TRANSPORTATION  BARRIERS 
COMPUANCE  BOARD 

Passenger  Vessel  Access  Advisory 
Committee;  Meeting 

AQBiCY:  Architectural  and 

Transportation  Barriers  Compliance 

Board. 

ACTION:  Notice  of  meeting. 

summary:  The  Architectural  and 
Transportation  Barriers  Compliance 
Board  (Access  Board)  has  estabUshed  an 
advisory  committee  to  assist  it  in 
developing  a  proposed  rule  on 
accessibility  guidelinesi  for  newly 
constructed  and  altered  passenger 
vessels  covered  by  the  Americans  with 
Disabilities  Act.  This  document  gives 
notice  of  the  dates,  times,  and  location 
of  the  next  meeting  of  the  Passenger 
Vessel  Access  Advisory  Committee 
(Committee). 

DATES:  The  next  meeting  of  the 
Committee  is  scheduled  for  November 
18  through  21, 1998.  beginning  at  9:00 
a.m.  and  ending  at  5:00  p.m.  each  day. 
ADDRESSES:  The  meetings  vnll  be  held  at 
1331  F  Street,  NW..  Washington,  DC,  in 
the  third  floor  training  room. 
FOR  FURTHER  INFORMATION  CONTACT:  Paul 
Beatty,  Office  of  Technical  and 


Information  Services,  Architectural  and 
Transportation  Barriers  Compliance 
Board,  1331  F  Street,  NW.,  suite  1000, 
Washington,  DC,  20004-1111. 
Telephone  number  (202)  272-5434 
extension  19  (Voice);  (202)  272-5449 
(TTY).  E-mail  pvaac@access-board.gov. 
This  document  is  available  in  alternate 
formats  (cassette  tape,  Braille,  large 
print,  or  computer  disk)  upon  request. 
This  document  is  also  available  on  the 
Board's  Internet  Site  at  http:// 
www.access-board.gov  /notices/ 
pvaacmtg.htm). 

SUPPLEMENTARY  INFORMATION:  The 
Architectural  and  Transportation 
Barriers  Compliance  Board  (Access 
Board)  established  a  Passenger  Vessel 
Access  Advisory  Committee 
(Committee)  to  assist  the  Bocu-d  in 
developing  proposed  accessibility 
guidelines  for  newly  constructed  and 
altered  passenger  vessels  covered  by  the 
Americans  with  Disabilities  Act.  63  FR 
43136  (August  12, 1998).  The 
Committee  is  composed  of  owners  and 
operators  of  various  passenger  vessels; 
persons  who  design  passenger  vessels; 
organizations  representing  individuals 
with  disabilities;  and  other  individuals 
affected  by  the  Board's  guidelines. 

The  Committee  will  meet  on  the  dates 
and  at  the  location  announced  in  this 
notice.  The  meeting  is  open  to  the 
public.  The  facility  is  accessible  to 
individuals  with  disabilities. 
Individuals  who  require  sign  language 
interpreters  or  real-time  captioning 
systems  should  contact  Paul  Beatty  by 
November  9, 1998.  Persons  attending 
the  meetings  are  strongly  encouraged  to 
use  public  transportation  since  parking 
is  extremely  limited.  The  accessible 
entrance  to  the  Metro  Center  Metro 
Station  is  located  about  three  blocks 
from  the  meeting  site. 
Lawranoe  W.  RoSse. 
Executive  Director. 

|FR  Doc.  98-28481  Filed  10-22-98;  8:45  am] 
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COMMITTEE  FOR  PURCHASE  FROM 
PEOPLE  WHO  ARE  BUND  OR 
SEVERELY  DISABLED 

Procurement  List  Additions  end 
Deletions 

AQENCY:  Committee  for  Purchase  From 
People  Who  Are  Blind  or  Severely 
Disabled. 


:  This  action  adds  to  the 
Procurement  List  services  to  be 
furnished  by  nonprofit  agencies 
employing  persons  who  are  blind  or 
have  other  severe  disabilities,  and 
deletes  from  the  Prociirement  List 
commodities  previously  furnished  by 
such  agencies. 

EFFECTIVE  DATE:  November  23. 1998. 
ADDRESSES:  Conmiittee  for  Purchase 
From  People  Who  Are  Blind  or  Severely 
Disabled,  Crystal  Gateway  3.  Suite  310. 
1215  Jefferson  Davis  Highway, 
Arlington,  Virginia  22202-4302. 
FOR  FURTHER  INFORMATION  CONTACT: 
Beverly  Milkman  (703)  603-7740. 
SUPPI.B»irARY  INFORMATION:  On  August 
14,  21  and  28.  September  4  and  11. 
1998.  the  Committee  for  Purchase  From 
People  Who  Are  Blind  or  Severely 
Disabled  published  notices  (63  F.R. 
43660, 44834,  45996,  47227.  48696  and 
48697)  of  proposed  additions  to  and 
deletions  from  the  Procurement  List: 

Additions 

After  consideration  of  the  material 
presented  to  it  concerning  capability  of 
qualified  nonprofit  agencies  to  provide 
the  services  and  impact  of  the  additions 
on  the  current  or  most  recent 
contractors,  the  Committee  has 
determined  that  the  services  listed 
below  are  suitable  for  procurement  by 
the  Federal  Government  under  41  U.S.C. 
46-48C  and  41  CFR  51-2.4. 

I  certify  that  the  following  action  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
The  major  factors  considered  for  this 
certification  were: 

1.  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requiranoats  for  small 
entities  other  than  this  small 
organizations  that  will  furnish  the 
services  to  the  Government 

2.  The  action  will  not  have  a  severe 
economic  impact  on  current  contractors 
for  the  services. 

3.  The  action  will  result  in 
authorizing  small  entities  to  fiimish  the 
services  to  the  Government. 

4.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  ob)ectives  of  the  Javits-Wagner- 
OTtey  Act  (41  U.S.C  46-48c)  in 
connection  with  the  services  proposed 
for  addition  to  the  Procurement  List. 

Accordingly,  the  following  services 
are  hereby  added  to  the  Procurement 
List: 

Food  Service  Attendant.  Enlisted  Dining 
.    Facility  and  Summer  Camp.  United 

States  Military  Academy.  West  Point. 

New  York  i 


Janitorial/Custodial,  Postwide.  Fort 

Stewart,  Georeia 
Janitorial/Custodial,  Social  Security 

Administration  Building,  517  N.  Barry 

Street,  Olean,  New  York 
Janitorial/Custodial,  Postwride.  Fort 

Bragg,  North  Carolina 
Janitorial/Custodial,  Hill  City  Office  and 

Shop.  Hill  Qty,  South  Dakota 
Laimdry/Dry  Cleaning.  Fort  Polk. 

Louisiana. 

This  action  does  not  affect  ciirrent 
contracts  awarded  prior  to  the  effective 
date  of  this  addition  or  options  that  may 
be  exercised  imder  those  contracts. 

Deletions 

I  certify  that  the  following  action  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
The  major  factors  considered  for  this 
certification  were: 

1.  The  action  wall  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  reqiiirements  for  small 
entities. 

2.  The  action  will  not  have  a  severe 
economic  impact  on  future  contractors 
for  the  commodities. 

3.  The  action  will  result  in 
authorizing  small  entities  to  furnish  the 
commodities  to  the  Government. 

4.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits-Wagner- 
O'Day  Act  (41  U.S.C.  46-48c)  in 
connection  with  the  commodities 
deleted  from  the  Procurement  List. 

After  consideration  of  the  relevant 
matter  presented,  the  Committee  has 
determined  that  the  commodities  listed 
below  are  no  longer  suitable  for 
procurement  by  the  Federal  Government 
under  41  U.S.C  46-48c  and  41  CFR  51- 
2.4. 

Accordingly,  the  following 
commodities  are  her^y  deleted  bam 
the  Procurement  List: 

Rod  Straight.  Headless 

5340-01-102-4539 

Blackboard 

7110-00-843-7917 
7110-00-132-6650 

Cap.  Garrison 


8405-01 
8405-01 
8405-01 
8405-01 
8405-01 
8405-01 
8405-01 
8405-01 
8405-01 
8405-01 
8405-01 
8405-01 


-232-5330 
-232-5331 
-232-5332 
-232-5333 
-232-5334 
-232-5335 
-232-5336 
-232-5337 
-232-5338 
-232-5339 
-232-5340 
-232-5341 


8405-01- 
8405-01- 
8405-01- 
8405-01- 
8405-01- 
8405-01- 
8405-01- 
8405-01- 
840S-01- 
8405-01- 
8405-01- 
8405-01- 
8405-01- 
8405-01- 
8405-01- 
8405-01 
8405-01- 
8405-01- 
8405-01- 
8405-01- 
8405-01 
8405-01 
8405-01 
8405-01 
8405-01 
8405-01 
8405-01 
8405-01 
8405-01 
8405-01 
8405-01 
8405-01 
8405-01 
8405-01 
8405-01 
8405-01 
8405-01 
8405-01 
8405-01 
8405-01 


-232-5342 
-232-5343 
-232-5344 
-232-5345 
-232-5346 
-232-5347 
-232-5348 
-232-5349 
-232-5350 
-232-5351 
-^232-5352 
-^232-5353 
-232-5354 
-232-5355 
-375-8974 
-375-8975 
-375-8976 
-375-8977 
-375-8978 
-375-8979 
-375-8980 
-375-8981 
-375-8982 
-375-8983 
-375-8984 

-375-8986 
-375-8987 
-375-8988 
-375-8989 
-375-8990 
-375-8991 
-375-8992 
-375-8993 
-375-8994 
-375-8995 
~375~o99o 
-375-8997 
-375-8998 
-375-8999 


Soap.  Toilet 

8520-01-058-7463 
CoBBie  S.  Carley. 

Administrative  Officer. 

(FR  Doc  98-28468  Filed  10-22-48;  8:45  am] 


LOMMIIIII  FOR 
PEOPLE  WHO  ARE 

DISABLED 


Procurenwnt  List  Proposed 


OR 


AQBCY:  Committee  flixr  Purdiase  From 

People  Who  Are  Blind  or  Severely 

Disabled. 

ACTION:  Proposed  Additions  to  and 

Deletions  from  Procurement  List 

SUMMARY:  The  Committee  has  received 
proposals  to  add  to  the  Procurement  List 
commodities  and  services  to  be 
furnished  by  nonprofit  agencies 
employing  persons  who  are  blind  or 
have  cither  severe  disabilities,  and  to 
delete  commodities  previously 
furnished  by  such  agencies. 
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COMMENTS  MUST  BE  RECaVEO  ON  OR 
BEFORE:  November  23. 1998. 
ADDRESSES:  Committee  for  Purchase 
From  People  Who  Are  Blind  or  Severely 
Disabled,  Crystal  Gateway  3.  Suite  310. 
1215  Jefferson  Davis  Highway, 
Arlington,  Virginia  22202-4302. 
FOR  FURTHER  INFORMATION  CONTACT: 
Beverly  Milkman  (703)  603-7740 
SUPPLBIENTARY  INFORMATION:  This 
notice  is  published  pursuant  to  41 
U.S.C.  47(a)(2)  and  41  CFR  51-2.3.  Its 
purpose  is  to  provide  interested  persons 
tn  opportunity  to  submit  comments  on 
the  possible  impact  of  the  proposed 
actions. 

Additions 

If  the  Committee  approves  the 
proposed  addition,  all  entities  of  the 
Federal  Government  (except  as 
otherwise  indicated)  will  be  required  to 
proctire  the  commodities  and  services 
listed  below  from  nonprofit  agencies 
employing  persons  who  are  blind  or 
have  other  severe  disabilities.  I  certify 
that  the  following  action  will  not  have 
a  significant  impact  on  a  substantial 
number  of  small  entities.  The  major 
factors  considered  for  tliis  certification 
were: 

1.  The  action  will  not  result  in  any 
additional  reporting,  recordlceeping  or 
other  compliance  requirements  for  small 
entities  other  than  the  small 
organizations  that  will  furnish  the 
commodities  and  services  to  the 
Government. 

2.  The  action  will  result  in 
authorizing  small  entities  to  furnish  the 
commodities  and  services  to  the 
Government. 

3.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits-Wagner- 
OTtey  Act  (41U.S.C  46-48c)  in 
connection  with  the  commodities  and 
services  proposed  for  addition  to  the 
Procurement  List.  Comments  on  this 
certification  are  invited.  Commenters 
should  identify  the  statement(s) 
underlying  the  certification  on  which 
they  are  providing  additional 
information. 

The  following  commodities  and 
services  have  been  proposed  for 
addition  to  Procurement  List  for 
production  by  the  nonprofit  agencies 
Usted: 

Commodities 

Pen.  Ballpoint.  Pushcap  w/Refills 

7520-01-451-1065  (Black  Barrel.  Black 

Ink) 
7520-01-451-1066  (Burgundy  Barrel. 

Blue  Ink) 
7510-01-451-2269  (Refill.  Black  Ink) 
7510-01-451-2273  (Refill.  Blue  Ink) 


NPA:  West  Texas  Lighthouse  for  the 
Blind,  San  Angelo,  Texas 

Services 

Grounds  Maintenance 

Naval  Air  Weapons  Station,  China  Lake, 
California,  NPA:  Desert  Area 
Resources  and  Training,  Ridgecrest, 
California 

Laundry  Service 

New  England  Area  Requirements-FISC. 
NPA:  Newport  County  Chapter  of 
Retarded  Citizens,  Inc.,  Middletown. 
Rhode  Island 

Deletions 

I  certify  that  the  following  action  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
The  major  factors  considered  for  this 
certification  were: 

1.  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities. 

2.  The  action  will  result  in 
authorizing  small  entities  to  furnish  the 
commodities  to  the  Government. 

3.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits-Wagner- 
OTJay  Act  (41  U.S.C.  45-48c)  in 
connection  with  the  commodities 
proposed  for  deletion  from  the 
Procurement  List. 

The  following  conunodities  have  been 
proposed  for  deletion  from  the 
Procurement  List: 

Tool  Box.  Portable 

5140-00-651-7676 

5140-00-388-3416 

5140-00-228-9020  — 

5140-00-226-9021 

5140-00-329-6305 

5140-00-228-9019 

5140-00-226-9018 

5140-00-289-8911 

5140-00-28»-8910 

Ceonte  S.  Corkjr. 

Adminirtratrve  Officer. 

(FR  Doc  9S-28469  Filed  10-22-98:  8:45  am) 


DEPARTMENT  OF  COMMERCE 

Intematlonal  Trade  Administration 

Notioe  of  Amended  Final  Results  of 
Antidumping  Duty  Administrative 
Review!  Dyiiainii  Random  Access 
Memofy  Semiconductora  of  One 
MsgsbH  Of  Above  From  the  Reput)llc  of 
Koras:  (A-580-812) 

AOBICY:  Import  Administration. 
International  Trade  Administration. 
Department  of  Conmierce. 


ACTION:  Amended  final  results  of 
administrative  review  of  antidumping 
duty  order. 

summary:  On  September  23. 1998,  the 
Department  of  Commerce  published  the 
final  results  of  its  administrative  review 
of  the  antidumping  duty  order  on 
Dynamic  Random  Access  Memory 
Semiconductors  (DRAMs)  of  One 
Megabit  or  Above  from  the  Republic  of 
Korea.  This  review  covered  two 
manuHacturers/exporters  of  the  subject 
merchandise  to  the  United  States  and 
four  thirdnxmntry  resellers  from 
Singapore,  Malaysia,  Canada,  and  Hong 
Kong  for  the  period  May  1, 1996, 
through  April  30, 1997.  The  two 
manufacturers/exporters  were  Hyimdai 
Electronics  Industries,  Co.  (Hyxmdai). 
and  LG  Semicon  Co.,  Ltd.  (LC,  formerly 
Goldstar  Electronics  Co.,  Ltd.).  The 
third-coimtry  resellers  were  Techgrow 
Limited  (Hong  Kong)  (Techgrow), 
Singapore  ReMuroes  Pte.  Ltd. 
(Singapore),  NIE  Electronics  Sdn.  Bhd. 
(Malaysia)  (NIE),  and  Vitel  Electronics 
Ottawa  Office  (Canada)  (Vitel). 

LG  and  Hyundai  sutnooitted 
ministerial  error  allegations  with  respect 
to  the  final  results  of  administrative 
review  on  September  17. 1998.  The 
petitioner.  Micron  Teclmology  Inc. 
(Micron),  submitted  rebuttal  comments 
on  September  24, 1998.  Based  on  the 
correction  of  certain  ministerial  errors 
made  in  the  final  results  of  review,  we 
are  amending  our  final  results  of  review 
with  respect  to  LG.  We  are  also 
clarifying  the  assessment  language  dted 
in  our  final  results  with  respect  to  both 
LG  and  Hyundai 

EFFECTIVE  DATE:  October  23, 1998. 
FOR  FURTHER  MFORMATMN  CONTACT:  John 
Conniff,  AD/CVD  Enforcement  Ckoup  II, 
Office  Four.  Import  Administration. 
International  Trade  Administration, 
U.S.  Department  of  Commerce.  14th 
Street  and  Constitution  Avenue,  NW. 
Washington.  DC  20230:  telephone:  (202) 
482-1009. 
SUPFLCMOiTARY  STORMATION: 

Applicable  Statute  and  Regulations 

The  Department  of  Commerce  (the 
Department)  has  now  amended  the  final 
results  of  this  administrative  review  in 
accordance  with  section  751  of  the 
Tariff  Act  of  1930.  as  amended  (the  Act). 
Unless  otherwise  indicated,  all  citations 
to  the  Act  are  references  to  the 
provisions  effiective  January  1, 1995,  the 
effective  date  of  the  amendments  made 
to  the  Act  by  the  Uruguay  Round 
Agreements  Act.  In  addition,  unless 
otherwise  indicated,  all  references  to  the 
Department's  regulations  are  to  the 
regulations  set  forth  at  19  CFR  353 
(1907). 
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Scope  of  Review 

Imports  covered  by  the  review  are 
shipments  of  DRAMs  of  one  megabit  or 
above  from  Korea.  Included  in  the  scope 
are  assembled  and  unassembled  DRAMs 
of  one  megabit  and  above.  Assembled 
DRAMs  include  all  package  types. 
Unassembled  DRAMs  include  processed 
wafers,  uncut  die,  and  cut  die. 
Processed  wafers  produced  in  Korea, 
but  paclcaged  or  assembled  into  memory 
modules  in  a  third  country,  are  included 
in  the  scope;  wafers  produced  in  a  third 
country  and  assembled  or  packaged  in 
Korea  are  not  included  in  \he  scope. 

The  scope  of  this  review  includes 
memory  modules.  A  memory  module  is 
a  collection  of  DRAMs,  the  sole  function 
of  which  is  memory.  Modules  include 
single  in-line  processing  modules  (SIPs), 
single  in-line  memory  modules 
(SIMMs),  or  other  collections  of  DRAMs, 
whether  unmounted  or  mounted  on  a 
circuit  board.  Modules  that  contain 
other  parts  that  are  needed  to  support 
the  function  of  memory  are  covered. 
Only  those  modules  which  contain 
additional  items  which  alter  the 
function  of  the  module  to  something 
other  than  memory,  such  as  video 
graphics  adapter  (VGA)  boards  and 
cards,  are  not  included  in  the  scope. 
The  scope  of  this  review  also  includes 
video  random  access  memory 
semiconductors  (VRAMS),  as  well  as 
any  future  packaging  and  assembling  of 
DRAMs;  and,  removable  memory 
modules  placed  on  motherboards,  with 
or  without  a  central  processing  unit 
(CPU),  unless  the  importer  of  the 
motherboards  certifies  with  the  Customs 
Service  that  neither  it  nor  a  party  related 
to  it  or  under  contract  to  it  will  remove 
the  modules  fit)m  the  motherboards 
after  importation.  The  scope  of  this 
review  does  not  include  DRAMs  or 
memory  modules  that  are  reimported  for 
repair  or  replacement. 

The  DRAMS  and  modules  subject  to 
this  review  are  currently  classifiable 
under  subheadings  8471.50.0085, 
8471.91.8085,  8542.11.0024, 
8542.11.8026.  8542.13.8034, 
8471.50.4000.  8473.30. 1000»^ 
8542.11.0026,8542.11.8034. 
8471.50.8095,  8473.30.4000. 
8542.11.0034,  8542.13.8005, 
8471.91.0090,  8473.30.8000, 
8542.11.8001,  8542.13.8024. 
8471.91.4000,  8542.11.0001. 
8542.11.8024  and  8542.13.8026  of  the 
Harmonized  Tariff  Schedule  of  the 
United  States  (HTSUS).  Although  the 
HTSUS  subheadings  are  provided  for 
convenience  and  customs  purposes,  the 
Department's  written  description  of  the 
scope  of  this  review  remains 
dispositive. 


Background 

On  September  23, 1998.  the 
Department  published  the  final  results 
of  its  administrative  review  of  the 
antidumping  duty  order  on  DRAMs 
frtim  Korea.  See  Notice  of  Final  Results 
of  Antidumping  Administrative  Review: 
Dynamic  Random  Access  Memory 
Semiconductors  (DRAMs)  of  One 
Megabit  or  Above  from  the  Republic  of 
Korea,  63  FH  50867,  September  23, 
1998)  (final  results). 

On  September  17, 1998,  LG  and 
Hyundai  submitted  timely  written 
allegations  that  the  Department  made 
certain  ministerial  errors  in  the  above- 
referenced  administrative  review. 
Petitioner  submitted  timely  rebuttal 
comments  in  regards  to  respondents' 
allegations.  For  a  complete  discussion  of 
the  allegations,  see  the  Department's 
October  1, 1998,  Memorandum  from 
Tom  Futtner  to  Holly  A.  Kuga  regarding 
Antidumping  Review  of  Dynamic 
Random  Access  Memory 
Semiconductors  (DRAMs)  from  Korea: 
Ministerial  Error  Allegations  Regarding 
the  Final  Results. 

As  discussed  below,  in  accordance 
with  19  CFR  353.28(d),  we  have 
determined  that  the  language  used  in 
our  final  results  needed  to  be  clarified 
and  that  certain  ministerial  errors  were 
made  in  the  margin  calculations  for  LG. 

Alleged  Ministerial  Errors 

LG 

Comment  1 :  Typographical  Error  in 
its  Model  Match  Programming.  LG 
claims  that  the  Department  made  a . 
typographical  error  when  it  defined  the 
variable  US  MONTH  for  the  model 
matching  programming.  Petitioner  had 
no  comment. 

DOC  Position:  We  agree  with  LG.  We 
have  corrected  this  typographical  error. 

Comment  2:  Typograpnical  Error  in  a 
Product  Code.  LG  alleges  that  the 
Department  incorrectly  input  a  product 
code  in  the  computer  program. 
Petitioner  had  no  comment. 

DOC  Position:  We  agree  with  LG.  We 
have  amended  the  computer  program  to 
correct  this  typographical  error. 

Comment  3:  Selling  Expenses  by 
Product  Code  Rather  Than  Control 
Number.  LG  alleges  that  the  Department 
assigned  selling  expenses  to  the 
unreported  sales  based  on  product  code 
rather  than  control  number  since  the 
Department  stated  in  its  final  results 
that  some  of  the  unreported  sales 
involved  product  codes  that  had  not 
been  part  of  the  questionnaire  response. 
LG  claims  that  the  Department  had 
control  numbers  for  the  unreported 
sales  that  it  assigned  selling  expenses  to 
based  on  product  code.  LG,  therefore. 


claims  that  the  Departmoit  should 
correct  the  program  to  assign  selling 
expenses  on  the  basis  of  control 
number. 

Petitioner  states  that  the  Department 
intended  to  assign  selling  expenses  on 
the  basis  of  product  code.  Petiti(Mier 
further  contends  that  the  Department 
rejected  LG's  argxmient  to  assign  selling 
expenses  to  the  unreported  sales  on  the 
basis  of  control  number  in  its  final 
results. 

DOC  Position:  We  disagree  with  LG. 
We  did  not  have  product  codes  for  all 
unreported  sales.  Furthermore,  where 
we  did  not  have  product  codes,  we  did 
not  have  control  numbers.  Independmt 
of  those  facts,  however,  the  Department 
decided  to  use  product  code  where  it 
existed  as  tlie  basis  for  assigning  selling 
expenses  to  the  unreported  DRAM 
transactions.  Where  we  did  not  have 
product  code,  we  relied  on  the  density 
of  the  DRAM  in  question  to  assign  the 
selling  expenses  that  would  be  used  in 
our  analysis.  Because  this  is  not  a 
clerical  error,  we  have  not  made  any 
changes  to  our  calculations. 

Comment  4:  Control  Niunbers  Used 
for  Several  Unreported  Sales.  LG  alleges 
that  the  Department  assigned  the  wrong 
control  numbers  to  cmtain  unreported 
sales.  LG  states  that  the  Departmmit 
assigned  control  numbers  to  certain 
imreported  sales  for  the  purpose  of 
assigning  costs  to  those  products. 
However,  according  to  LG.  the 
Department  should  have,  for  model 
matching  purposes,  changed  the  control 
niunbers  for  those  products  back  to  the 
original  omtrol  number.  LG  claims  that 
the  dumping  margin  is  distorted  as  a 
result  of  this  failure  to  use  the  proper 
control  number.  Petitioner  had  no 
comment. 

DOC  Position:  We  agree  mth  LG.  We 
assigned  control  numbers  to  three 
models  of  DRAMs  in  the  unreported 
sales  for  the  purposes  of  assigning  costs 
to  those  products.  However,  after 
assigning  production  costs  to  these 
products,  we  foiled  to  re-apply  the 
original  control  numbers  to  these 
products  for  sales  comparison  purposes. 
We  have  amended  the  computer 
program  to  ensure  that  the  original 
control  numbers  are  re-assigned  to  these 
products. 

Comment  5:  Calculation  of 
Constructed  Value  (CV)  Profit.  LG 
alleges  that  the  Department  applied  the 
CV-profit  rate  to  a  basis  different  tlian 
that  used  to  calculate  the  profit  rate. 
Specifically,  LG  claims  that  the  CV- 
profit  rate  was  calculated  based  on  a 
cost  of  production  ("COP")  that 
excludes  selling  expenses  and  profit, 
while  it  was  applied  to  a  COP  that 
included  selling  expenses  and  packing. 


56908 


Federal  Ragi«ter/Vol.  63.  No.  205 /Friday,  October  23.  1998/NoUce8 


The  petitioner  claims  that  the  CV- 
profit  rate  was  calculated  incorrectly, 
but  that  LG's  proposed  method  of 
correction  is  incorrect  as  well.  Petitioner 
contends  instead  that  the  Department 
should  correct  its  error  by  applying  the 
standard  CV-profit  calculation 
methodology. 

DOC  Position:  We  agree  with  LG  and 
the  petitioner  that  the  CV-profit  rate  was 
applied  to  a  basis  different  than  that 
used  to  calculate  the  CV-profit  rate.  We 
have  corrected  our  calculations  to 
ensure  that  we  calculate  the  CV-profit 
rate  according  to  the  standard 
methodology. 

Comment  6:  Deduction  of  Imputed 
Inventory  Carrying  Costs  in  the 
Calculation  of  CV.  LG  alleges  that  the 
Department  failed  to  deduct  imputed 
inventory  carrying  expenses  in  its 
calculation  of  CV.  Petitioner  claims  that, 
since  imputed  inventory  carrying 
expenses  are  not  included  in  CV,  they 
should  not  be  deducted  from  CV. 

DOC  Position:  We  do  not  add  amoimts 
for  imputed  expenses  in  calculating  CV. 
However,  after  calculating  CV,  we  have, 
in  essence,  NV,  and  adfustments  to  NV 
are  appropriate  when  CV  is  the  basis  for 
NV.  hi  this  case,  imputed  inventory 
carrying  expenses  are  indirect  selling 
expenses.  Because  LG's  U.S.  price  was 
based  on  constructed  export  price  (CEP), 
and  an  offset  to  CEP  was  appropriate  in 
this  case,  we  intended  in  the  final 
review  results  to  deduct  the  imputed 
inventory  carrying  expenses  as  an 
adjustment  to  CV.  As  this  did  not  occur, 
we  made  the  appropriate  changes  to  our 
calculations  to  account  for  this  clerical 
error  (see  EXX!  position  on  Conunent  7). 

Comment  7:  Inclusion  of  Imputed 
Inventory  Carrying  Costs  in  the 
Calculation  of  the  CEP  Offset  for  CV 
Comparisons.  LC  alleges  that  the 
Department  failed  to  include  imputed 
inventory  carrying  expenses  in  its 
calculation  of  the  CEP  ofhet  for  CV 
comparisons.  Petitioner  agrees  that 
imputed  inventory  carrying  expenses 
should  be  included  in  the  CEP  offset. 

DOC  Position:  We  agree  with  LG  and 
the  petitioner.  We  failed  to  include 
imputed  inventory  carrying  expenses  in 
the  calculation  of  LG's  CEP  otbet 
calculations  as  we  said  %ve  would  in  the 
final  review  results.  For  these  amended 
results,  we  have  adjusted  our 
computations  accordingly. 

Comment  8:  Adjtistments  made  to 
Unreported  Sales  for  Credit  Expenses 
and  Commissions.  LG  claims  that  the 
Department  mistakenly  made 
adjustments  to  the  unreported  sales  for 
commissions  and  credit.  LG  states  that 
the  record  supports  the  conclusion  that 
there  were  no  commissions  or  credits 
expenses  associated  with  these  sales. 


Therefore,  LG  concludes,  the 
Department  should  not  have  assigned 
these  expenses  to  the  unreported  sales. 

Petitioner  claims  that  the  Department 
intended,  as  part  of  its  application  of 
adverse  facts  available,  to  include 
commissions  and  credit  expenses  in  its 
calculations  of  the  adjustments  for  the 
unreported  sales.  Petitioner.therefore 
concludes  that  the  Department  did  not 
commit  any  clerical  error  by  assigning 
these  expenses  to  the  unreported  sales. 

DOC  Position:  We  disagree  with  LG. 
We  intentionally  assigned  selling 
expenses,  including  credit  expenses  and 
conunissions,  to  the  unreported  sales  on 
an  adverse  facts  available  basis.  No 
changes  have  been  made  to  the  program. 

Comment  9:  Calculation  of  Duty 
Assessment  Rates  by  Importer.  LG 
alleges  that  the  Department's  computer 
program  failed  to  appropriately 
calculate  importer-specific  rates. 
Instead,  LG  claims  that  the  program 
calculated  an  assessment  rate  for  only 
one  importer  of  record,  LG  Semicon 
America,  Inc.  ("LGSA").  LG  states  that 
the  Department  should  amend  its 
computer  program  to  ensiire  that  duty 
assessment  rates  are  calculated  for  each 
iinporter. 

'The  petitioner  claims  that  the 
Department  properly  attributed  the 
antidumping  duties  related  to  the 
unreported  sales  to  LG.  Petitioner 
therefore  concludes  that  the  Department 
should  continue  to  calculate  a  single 
weighted-average  assessment  rate  for 
LGSA  as  the  importer. 

DOC  Position:  We  agree  with  LG.  As 
stated  in  the  final  resiilts,  we  intended 
to  calculate  importer-specific 
assessment  rates.  We  have  corrected  the 
computer  program  to  ensure  that  an 
assessment  rate  is  calcidated  for  each 
importer  of  record  in  this  review. 

Hyundai 

Comment  1 :  Calculation  of  Duty 
Assessment  Rate.  H3nmdai  alleges  that 
the  Department  mistakenly  calculated 
its  assessment  rate  by  dividing  the  total 
antidumping  duty  by  the  total  entered 
value  of  sales  made  during  the  POR. 
Hyundai  argues  that  the  Department 
should  have  divided  the  antidumping 
duty  by  the  value  of  the  entries  made 
during  the  POR. 

Petitioner  points  out  that  the 
Department  included  only  Hyundai's 
CEP  sales  in  its  calculation  of  an 
assessment  rate.  It  mistakenly  excluded 
the  duties  due  and  total  value  of  further 
manufactured  sales. 

DOC  Position:  We  disagree  with 
Hyimdai.  We  intentionally  based 
Hyundai's  assessment  rate  on  the 
entered  value  of  the  sales  made  during 
the  POR.  In  our  proliminary  results,  we 


stated  that  we  "calculated  importer- 
specific  ad  valorem  duty  assessment 
rates  based  on  the  ratio  of  the  total 
amount  of  dumping  margins  calculated 
for  the  examined  sales  made  during  the 
POR  to  the  total  customs  value  of  the 
sales  used  to  calculate  those  duties." 
See  Dynamic  Random  Access  Memory 
Semiconductors  (DRAMs)  of  One 
Megabit  or  Above  from  the  Republic  of 
Korea,  63  FR  11411,  March  9. 1998 
(Preliminaiy  Results)  We  received  no 
comments  from  either  respondent  or 
petitioner  regarding  that  methodology. 
However,  in  the  final  results,  we  stated 
that  we  calculated  an  importer-specific 
assessment  rate  by  aggregating  the 
dumping  margins  ouculated  for  all  U.S. 
sales  to  each  importer  and  dividing  this 
amount  by  the  total  value  of  subject 
merchandise  entered  during  the  POR  for 
each  importer.  The  sentence  should 
'  have  read  that  we  calculated  an 
importer-specific  assessment  rate  by 
aggregating  the  dumping  margins 
calculated  for  all  U.S.  sales  to  each 
importer  and  dividing  this  amount  by 
the  total  entered  value  of  5a7es  of  subject 
merchandise  sold  during  the  POR  for 
each  importer  (emphasis  added).  We  are 
amending  these  final  results  to  reflect 
that  assessment  language. 

We  agree  with  the  petitioner.  We 
mistakenly  excluded  the  total  value  and 
duties  related  to  the  hirther 
manufactured  sales.  We  have  corrected 
the  computer  program  to  calculate  an 
assessment  rate  for  Hyundai  based  on  its 
CEP  sales  as  well  as  the  further 
manufactured  sales. 

Amended  Final  Raaults 

We  are  clarifying  the  assessment 
language  with  respect  to  both  LG  and 
Hyundiai  and,  as  a  result  of  our 
correction  of  the  ministerial  errore  for 
LG.  we  have  determined  the  following 
amended  margin  exists  for  LG  for  the 
period  May  1. 1996,  through  April  30, 
1907: 


Afnenoea  weioni- 

ed-average  m«gin 

peroarNage 

LQ „ 

9.04 

There  is  no  change  to  Hyundai's 
weighted-average  margin  percentage  as 
a  result  of  the  correction  of  ministcnial 
errora  in  this  review  (wriod. 

The  Department  slusll  determine,  and 
the  U.S.  Customs  Service  shall  assess, 
antidumping  duties  on  all  appropriate 
entries.  'The  Department  will  issue 
appraisement  instructions  concerning 
the  respondents  directly  to  the  U.S. 
Customs  Service. 

Furthermore,  the  following  deposit 
requirements  will  be  efCsctive  upon 
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publication  of  this  notice  of  amended 
final  results  of  review  for  all  shipments 
of  DRAMs  &x>m  Korea  entered,  or 
withdrawn  from  warehouse,  for 
consumption  on  or  after  the  publication 
date,  as  provided  for  by  section  751(a) 
of  the  Act:  (1)  For  the  company  named 
above,  the  cash  deposit  rate  will  be  the 
rate  listed  above:  (2)  for  merchandise 
exported  by  manufacturers  or  exporters 
not  covered  in  this  review  but  covered 
in  a  previous  segment  of  this 
proceeding,  the  cash  deposit  rate  will 
continue  to  be  the  company-specific  rate 
published  in  the  most  recent  final 
results  which  covered  that  manufacturer 
or  exporter,  (3)  if  the  exporter  is  not  a 
firm  covered  in  this'review  or  in  any 
previous  segment  of  this  proceeding,  but 
the  manufacturer  is,  the  cash  deposit 
rate  will  be  that  established  for  the 
manufacturer  of  the  merchandise  in 
these  final  results  of  review  or  in  the 
most  recent  final  results  which  covered 
that  manufacturer,  and  (4)  if  neither  the 
exporter  nor  the  manufacturer  is  a  firm 
covered  in  this  review  or  in  any 
previous  segment  of  this  proceeding,  the 
cash  deposit  rate  will  be  3.85  percent, 
the  all  others  rate  established  in  the 
LTFV  investigation.  These  deposit 
requirements  shall  remain  in  effect  until 
publication  of  the  final  results  of  the 
next  administrative  review. 

This  notice  serves  as  a  final  reminder 
to  importers  of  their  responsibility 
under  19  CFR  353.26(b)  to  file  a 
certificate  regarding  the  reimbursement 
of  antidumping  duties  prior  to 
liquidation  of  the  relevant  entries 
during  this  review  period.  Failure  to 
comply  with  this  requirement  could 
result  in  the  Secretary's  presumption 
that  reimbursement  of  antidumping 
duties  occurred  and  the  subsequent 
assessment  of  doubled  antidumping 
duties. 

This  notice  also  serves  as  the  only 
reminder  to  parties  subject  to  APO  of 
their  responsibility  concerning  the 
disposition  of  proprietary  information 
disclosed  under  APO  in  accordance 
with  section  353.34(d)  of  the 
Department's  regulations.  Timely 
notification  of  return/destruction  of 
APO  materials  or  conversion  to  judicial 
protective  order  is  hereby  requested. 
Failure  to  comply  with  the  regulations 
and  the  terms  of  an  APO  is  a 
sanctionable  violation. 

We  are  issuing  and  publishing  this 
notice  in  accordance  with  section  751(i) 
of  the  Act 


Dated:  October  16. 1998. 
Robert  S.  LaRusM, 
Assistant  Secretary  for  Import 
Administration. 

(FR  Doc.  98-28500  Filed  10-22-98;  8:45  am] 
eiLUNO  oooE  asie-o».^ 


DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

(A-201-822.  A-412-818.  A-427-ei4.  A-428- 
82S,  A-479-824.  A-68fr-84S,  A-680-834.  A- 
583-831) 

Stainlass  Steal  Sheet  and  Strip  From 
Italy,  France,  Qermany,  Mexico,  Japan, 
tite  Republic  of  Korea,  ttw  United 
ICingdom  and  Taiwan;  Notice  of 
Postponement  of  Preliminary 
.  Determinations  in  Antidumping  Duty 
Investigations 

AOaiiCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce 
ACTION:  Notice  of  postponement  of 
preliminary  determinations  for 
antidumping  duty  investigations  of 
stainless  steel  sheet  and  strip  from  Italy, 
France,  Germany,  Mexico,  Japan,  the 
Republic  of  Korea,  the  United  Kingdom 
and  Taiwan 

summary:  The  Department  of  Commerce 
("the  Department")  is  postponing  the 
preliminary  determinations  of  the 
antidumping  duty  investigations  of 
stainless  steel  sheet  and  strip  from  Italy, 
France,  Germany,  Mexico.  Japan,  the 
Republic  of  Korea,  the  United  ICingdom 
and  Taiwan.  These  investigations  cover 
manufacturers  and  exporters  of  the 
subject  merchandise  during  the  period 
April  1, 1997  through  March  31, 1998. 
EFFECTIVE  DATE:  October  23, 1998. 
FOR  FURTHER  INFORMATION  CONTACT:  Jim 
Doyle  (Japan  and  France)  at  (202)  482- 
0159:  Linda  Ludwig  (United  IGngdom) 
at  (202)  482-3833:  Rick  Johnson  (South 
Korea)  (202)  482-3818:  John  Kugehnan 
(Germany  and  Mexico)  at  (202)  482- 
0649:  and  Maureen  Flannery  (Italy  and 
Taiwan)  at  (202)  482-3020:  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce.  14th  Street  and  Constitution 
Avenue,  N.W.,  Washington  DC  20230. 

Postponement  of  Preliminary 
Detmninatiaiu 

On  June  30. 1998.  the  Department 
initiated  antidumping  duty 
investigations  of  imports  of  stainless 
steel  sheet  and  strip  from  Italy,  France, 
Germany,  Mexico,  Japan,  the  Republic 
of  Korea,  the  United  Kingdom  and 
Taiwan.  The  notice  of  initiation  stated 
that  we  would  issue  our  preliminary 


determinations  by  November  17, 1998 
(63  FR  37521:  July  13. 1998). 

On  October  6, 1998,  petitioners  made 
a  timely  request  pursuant  to  19  CFR 
351.205(e)  of  the  Department's 
regulations  for  a  30  day  postponement, 
pursuant  to  section  733(c)(1)(A)  of  the 
Tariff  Act  of  1930  (the  Act),  as  amended 
by  the  Uruguay  Round  Agreements  Act 
Petitioners  stated  that  a  postponement 
of  the  preliminary  determinations  is 
necessary  in  order  to  give  the 
Department  time  to  address  the  many 
issues  raised  by  these  investigations.  For 
example,  p>etitioners  noted  that  seven  of 
the  eight  investigations  involve  below- 
cost  allegations.  In  addition  to  the  cost 
allegations  cited  by  petitioners,  these 
cases  involve  complex  issues,  including 
those  related  to  downstream  sales, 
affiliation.  limited  reporting  and 
country  of  origin. 

Therefore,  tne  Department  is 
postponing  the  preliminary 
determinations  of  the  aforementioned 
investigations  30  days,  to  December  17. 
1998.  See  Memorandum  from  Joseph  A. 
Spetrini  to  Robert  S.  LaRussa.  which  is 
on  file  in  Room  B-099  at  the  Main 
Commerce  Building. 

This -notice  is  published  pursuant  to 

section  733(c)(2)  of  the  Act  and  19  CFR 

351.205(0- 
Dated:  October  16. 1998. 

loaeph  A.  Spetrini, 

Deputy  Assistant  Secretary.  AD/CVD 

Enfmcement  Group  W. 

(FR  Doc  98-28503  Filed  10-22-48;  8:45  am) 


DEPARTMENT  OF  COMMERCE 

international  Trade  Administrstion 
[A-4as-«07] 

SissI  Concfle  Relnlereing  Bar  From 
Turkey;  Antidumping  Duty 
Administrative  Review;  Time  Limits 

AGGNCV:  ImpcHi  Administration. 
International  Trade  Administration. 
Department  of  Conuneroe 
ACTION:  Notice  of  extension  of  time 
limits  of  preliminary  results  of  review. 

SUMMARY:  The  Department  of  Commerce 
is  extending  the  time  limits  of  the 
preliminary  results  of  the  first 
antidumping  duty  administrative  review 
of  steel  concrete  reinforcing  bar  frvmi 
Turkey.  The  review  coven  one 
manufactum'/exporter  of  the  subject 
mwchandise  to  the  United  States  for  the 
period  October  10. 1996.  through  March 
31. 1998. 
EFFECTIVE  DATE:  October  23. 1998. 


FOR  FURTHER  MFORMATION  contact: 
Shawn  Thompson  or  Sergio  Gonzalez. 
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Office  5,  Office  of  AD/CVD 
Enforcement.  Import  Administration, 
U.S.  Department  of  Commerce,  14th 
Street  and  Constitution  Avenue,  N.W., 
Washington,  D.C.  20230,  telephone: 
(202)  482-1776.  or (202)  482-1779. 
respectively. 

8UPPI.BMEHTARY  MFORMATION:  Because  it 
is  not  practicable  to  complete  this 
review  within  the  initial  time  limits 
established  by  the  Uruguay  Round 
Agreements  Act  (245  days  from  the  last 
day  of  the  anniversary  month  for 
preliminary  results,  120  additional  days 
for  final  results),  pursuant  to  section 
751(a)(3)(A)  of  the  Tariff  Act  of  1930,  as 
amended,  the  Department  is  extending 
the  time  limit  for  completion  of  the 
preliminary  results  until  April  30, 1999. 
See  Memorandum  to  Rotwrt  S.  LaRussa. 
dated  October  16, 1998. 

This  extension  is  in  accordance  with 
section  751(a)(3)(A)  of  the  Tariff  Act  of 
1930,  as  amended  (19  U.S.C. 
1675(a)(3)(A)). 

Dated:  October  19, 1998. 
HeUyA.Ki«a. 

Acting  Deputy  Assistant  Secretary  for  Import 
Adminstration. 

[FR  Doc.  98-28501  Filed  10-22-98:  8:45  am) 
«UMa00MMi« 


DEPARTMENT  OF  COMMERCE 
IntematkMwi  Trade  Administration 

[A-489-a07] 

Steel  Concrete  Reinforcing  Bar  From 
Turliey;  New  Shipper  Antidumping 
Duty  Administrative  Review;  Time 
Umits 

agency:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACnON:  Notice  of  Extension  of  Time 
Limits  of  Preliminary  Results  of  Review. 

SUMMARY:  The  Department  of  Commerce 
is  extending  the  time  limits  of  the 
preliminary  results  of  the  new  shipper 
antidumping  duty  administrative  review 
of  steel  concrete  reinforcing  bar  from 
Turkey.  The  review  covers  one 
manufacturer/exporter  of  the  subject 
merchandise  to  the  United  States  for  the 
period  October  10. 1996.  through  June 
30.  1998. 

EFfECnvE  DATE:  October  23. 1998. 
FOR  FURTHER  INFORMATKM  OONTACT: 
Shawn  Thompson  or  Irina  Itkin.  Office 
5.  Office  of  AD/CVD  Enforcement, 
Import  Administration.  U.S.  Department 
of  Commerce.  14th  Street  and 
Constitution  Avenue,  NW,  Washington, 
DC  20230,  telephone:  (202)  482-1776.  or 
(202)  482-0656.  respectively. 


SUPPtfMENTARY  INFORMATION:  Because  it 
is  not  practicable  to  complete  this 
review  within  the  initial  time  limits 
established  by  the  Uruguay  Round 
Agreements  Act  (245  days  from  the  last 
day  of  the  anniversary  month  for 
preliminary  results.  120  additional  days 
for  final  results),  purauant  to  section 
751(a)(3)(A)  of  the  Tariff  Act  of  1930.  as 
amended,  the  E)epartment  is  extending 
the  time  limit  for  completion  of  the 
preliminary  results  until  April  30. 1999. 
See  Memorandum  to  Robert  S.  LaRussa. 
dated  October  16. 1998. 

This  extension  is  in  accordance  with 
section  751(a)(3)(A)  of  the  Tariff  Act  of 
1930.  as  amended  (19  U.S.C. 
1675(a)(3)(A)). 

Dated:  October  19, 1998. 

Holly  A.  Kt«a. 

Acting  Deputy  Assistant  Secretary  for  Import 
Adminstration. 

(FR  Doc.  98-28502  Filed  10-22-98;  8:45  am] 

■LUNO  cow  asit 


DEPARTMENT  OF  COMMERCE 

National  Institute  of  Standarda  and 
Technology 

[DockM  Na  980911236-8239-01] 

Propoaed  Reafflnnation  of  Federal 
Information  Processing  Stsndsrd 
(nPS)  140-1.  Security  Requirements 
for  Cryptographic  Modulaa 

AO0ICY:  National  Institute  of  Standards 
and  Technology  (NIST).  Commerce. 
action:  Notice:  request  for  comments . 

SUMMARY:  The  purpose  of  this  notice  is 
to  announce  NIST's  five-year  review  of 
PIPS  140-1.  Security  Requirements  for 
Cryptographic  Modules,  for  Federal 
agency  use.  PIPS  140-1  was  first  issued 
in  1994.  The  standard  identifies 
requirements  for  four  security  levels  for 
cryptographic  modules  to  provide  for  a 
wide  spectrum  of  data  and  a  diversity  of 
application  environments.  The  standard 
provided  that  it  be  reviewed  within  five 
(5)  years  to  consider  its  usefulness  and 
new  or  revised  requirements  that  may 
be  needed  to  meet  technological  and 
economic  changes. 

DATES:  Comments  on  this  review  of  PIPS 
140-1  must  be  received  on  or  before 
January  21, 1999. 
ADDRESSES:  Written  comments 
concerning  this  standard  should  be  sent 
to:  Information  Technology  Laboratory, 
ATTN:  Review  of  FTPS  140-1,  Bldg.  820, 
Room  562,  National  Institute  of 
Standards  and  Technology, 
Gaithersburg,  MD  20899.  Comments 
may  also  be  sent  via  e-mail  to  "140- 
lreview9nist.gov."  All  comments. 


written  and  electronic,  will  be 
published  on  NIST  web  site 
"http:(9rc.nist.gov  /encryption/." 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Miles  Smid  (301)  975-2938,  National 
Institute  of  Standards  and  Technology. 
Gaithersburg,  MD  20899. 
SUPPUEMBHTARY  INFORMATION:  FIPS  140- 
1.  Security  Requirements  for 
Cryptographic  Modules,  first  issued  in 
1994.  identifies  requirements  for  four 
security  levels  for  cryptographic 
modules  to  provide  for  a  wide  spectrum 
of  data  sensitivity  (e.g.,  low  value 
administrative  data,  million  dollar 
funds  transfere.  and  life  protecting  data), 
and  a  diversity  of  application 
environments.  The  standard  provided 
that  it  be  reviewed  within  five  (5)  years 
to  consider  its  usefulness  and  new  or 
revised  requirements  that  may  be 
needed  to  meet  technological  and 
economic  changes. 

Interested  parties  may  order  a  copy  of 
FIPS  140-1  from  the  National  Technical 
Information  Service  (NTIS),  5285  Port 
Royal  Road.  Springfield,  VA  22161. 
Telephone  (703)  487-1650.  Copies  of 
FIPS  140-1  may  also  be  downloaded 
frvm  http://  csrc.nist.gov  /ftps. 

Comments  from  industry,  government 
agencies,  and  the  public  are  invited  on 
the  following  alternatives  for  FIPS  140- 
1. 

— ^Reaffirm  the  standard  for  another  five 
(5)  years.  NIST  would  continue  to 
support  the  validation  of 
cryptographic  modules  that 
implement  the  standard.  FIPS  140-1 
would  continue  to  be  an  approved 
method  for  protecting  unclassified 
information. 

— ^Revise  the  applicability  and/or 
implementation  statements  of  the 
standard.  Please  include  specific 
recommendations.  If  a  revision  is 
necessary.  NIST  will  continue  to 
support  the  FIPS  140-1  validation 
program  until  the  revision  is 
approved. 

Comments  on  other  proposed 
recommendations  would  also  be 
welcomed. 

Authority:  Federal  Information  Processing 
Standards  Publications  (FIPS  PUBS)  are 
issued  by  the  National  Institute  of  Standards 
and  technology  after  approval  by  the 
Secretary  of  Commerce  pursuant  to  Section 
5131  of  the  Information  Technology 
Management  Reform  Act  of  1996  and  the 
computer  Seciirity  of  1987,  Public  Law  104- 
106. 

Dated:  October  19,1 998. 
Robert  E.  Hebnar. 
Acting  Deputy  Director. 
(FR  Doc.  98-28513  Filed  10-22-98;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

NationsI  Oceanic  and  Atmoapheric 
Administration  

I.D.  0717980 

Endangered  and  Threatened  Wildlife; 
Recovery  Plana  for  Listed  Marine 
Mammala 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS).  National  Oceanic  and 

Atmospheric  Administration  (NOAA). 

Commerce. 

ACTION:  Notice  of  availability. 

summary;  NMFS  announces  the 
availability  of  the  final  recovery  plan  for 
the  U.S.  Atlantic  and  Pacific  stocks  of 
blue  whales  [Balaenoptera  musculus), 
as  required  by  the  Endangered  Species 
Act  of  1973. 

ADDRESSES:  Requests  for  a  copy  of  the 
recovery  plan  may  be  submittal  to 
Chief.  Marine  Mammal  Division.  Office 
of  Protected  Resources.  NMFS,  1315 
East-West  Highway,  Silver  Spring,  MD 
20910.  Also,  the  final  plan  is  provided 
on  NMFS  Protected  Resources  internet 
website  at  www.nmfs.gov/prot_res/ 
cetacean/blue.html. 
FOR  FURTHER  VffORMATION  CONTACT: 
Gregory  K.  Silber.  Ph.D..  Office  of 
Protected  Resources.  NMFS.  1315  East- 
West  Highway,  Silver  Spring.  MD 
20910,  Phone:  301-713-2322;  Fax:  301- 
713-0376. 
SUPPI-BMENTAflY  INFORMATION: 

Background 

Congress  passed  the  Endangered 
Species  Act  in  1973  (16  U.S.C.  1531  et 
seq)  (ESA)  to  protect  species  of  plants 
and  animals  endangered  or  threatened 
with  extinction.  NMFS  and  the  U.S. 
Fish  and  Wildlife  Service  share 
responsibility  for  the  administration  of 
the  Act.  NMFS  is  responsible  for  most 
marine  mammal  species,  including  the 
blue  whale.  Listed  endangered  and 
threatened  species  under  NMFS 
jurisdiction  are  identified  in  50  CFR 
222.23(a)  and  50  CFR  227.4. 
respectively.  The  List  of  Endangered 
and  Threatened  Wildlife,  which 
contains  species  under  the  jurisdiction 
of  both  agencies,  is  provided  in  50  CFR 
17.11(h).  The  blue  whale  is  listed  as 
endangered. 

Section  4(f)(1)  of  the  ESA  requires 
that  NMFS  and  FWS  develop  and 
implement  recovery  plans  for  the 
conservation  and  survival  of  endangered 
and  threatened  species,  unless  such 
plans  would  not  promote  the 
conservation  of  the  species.  A  plan  was 
prepared  at  the  request  of  the  Assistant 
Administrator  for  Fisheries  to  promote 
the  recovery  of  blue  whales. 


NMFS  published  a  notice  of 
availability  of  the  draft  recovery  plan  for 
blue  whales  in  the  Federal  Rej^er  on 
August  1, 1997  (62  FR  41367). 
Comments  were  received  from  four 
people  during  the  60-day  comment  . 
period.  Reviewers'  comments  and 
NMFS'  responses  to  the  comments  are 
identified  here. 

Comment  1.  The  plan  should  place 
more  emphasis  than  it  currently  does  on 
blue  whale  stocks  in  the  North  Atlantic 
Ocean. 

Response.  Changes  have  been  made  in 
various  parts  of  the  plan  to  reflect  this 
comment.  However,  as  noted  in  the 
plan,  in  the  North  Pacific  Ocean,  blue 
whale  distribution  in  the  North  Atlantic 
Ocean  is  largely  outside  U.S.  waters. 
Therefore,  mudi  of  the  emphasis  on  the 
North  Pacific  Ocean  stocks  remains. 

Comment  2.  With  regard  to  human 
interactions  with  blue  whales,  vessel 
strikes  in  particular,  one  commenter 
reported  that  25  percent  of  the  355  blue 
whales  photo-identified  in  the  St. 
Lawrence  River  had  scars  attributable  to 
vessel  contact. 

Response.  This  observation  has  been 
added  to  the  discussion  of  vessel 
disturbance  in  the  Human  Impact 
section. 

Comment  3.  One  comment  indicated 
that  toxic  contaminants,  particularly  for 
"blue  whales  found  in  the  Gulf  of  St. 
Lawrence,  carry  significant  levels  of 
PCBs  and  pesticides  such  as  DDT." 

Response.  The  discussion  of 
contaminants  in  the  Human  Impact 
section  was  modified  accordingly. 

Comment  4.  One  reviewer  provided 
specific  information  on  blue  whale 
seasonal  occurrence  and  distribution  in 
the  Gulf  of  St.  Lawrence. 

Response.  The  discussion  in  the 
section  on  distribution  and  habitat  use 
was  expanded  to  include  this 
information. 

Comment  5.  A  reviewer  noted  that, 
while  likely  true  that  Northern 
Hemispheria  blue  whales  are  generally 
smaller  than  their  Southern  Hemisphere 
counterparts,  a  92-ft  (28-ni)  female  was 
reported  in  Davis  Strait  catch  records, 
larger  than  the  27-m  (89  it)  whale 
reported  in  the  draft  plan. 

Response.  This  change  has  been  made 
and  appears  in  the  section  on  Species 
Description  and  Taxonomy. 

Comment  6.  One  commenter  pointed 
out  that,  inasmuch  as  fin  whales  are 
sympatric  with  blue  whales  in  a  number 
of  locations  in  the  North  Atlantic,  they 
should  be  considered  significant 
competitors  for  prey  consumed  by  blue 
whales. 

Response.  This  comment  is  addressed 
in  the  section  on  Competition  with  the 
statement  that  "(ajU  baleen  whale 


species  that  are  sympatric  with  the  blue 
whale  eat  euphausiids  to  some  extent 
and  are,  therefore,  potential 
competitors." 

Comment  7.  One  commenter  noted 
that  the  number  of  calves  seen  in  the 
Gulf  of  St.  Lawrence  is  low;  only  nine 
calves  have  been  reported  there  in  19 
years  of  research.  Off  Iceland,  however, 
three  calves  were  observed  in  only  10 
days  of  surveys  in  July  1996  and  July 
1997.  Also,  several  observations  were 
provided  on  the  sex  ratio  of  calves  and 
the  timing  of  weaning. 

Response.  These  observations  were 
incorporated  into  the  discussion  of 
reproduction. 

Comment  8.  One  commenter  noted 
that  352  blue  whales  have  been  photo- 
identified  in  eastern  Canadian  and  New 
England  waters,  and  32  have  been 
identified  from  waters  off  Iceland. 

Response.  These  data  have  been 
added  to  the  Abundance  and  Trends 
section. 

Comment  9.  Two  reviewers  indicated 
that  the  research  recommended  in  the 
plan  was  focused  on  surveys  which 
tended  to  document  "effects"  rather 
than  "causes."  They  suggested  that  the 
plan  identify  studies  designed  to 
examine  testable  hypotheses,  e.g..  why 
are  only  the  Icelandic  and  California 
populations  apparently  recovoing? 
They  suggested  that  one  could,  for 
example,  test  the  hypothesis  that 
populations  with  slow  (or  no)  recovery 
rates  feed  on  pelagic  aggregations  which 
tmd  to  be  less  dense  and  more  patchy 
than  the  euphausiid  aggregations  on 
which  the  coastally  feeding  blue  whale 
populations  (Iceland  and  California) 
feed. 

Response.  This  suggestion  has  been 
included  in  section  3.3  of  the  step-down 
outline  narrative. 

Comment  10.  More  studies  need  to  be 
done  on  the  effects  of  anthropogenic 
underwater  sound,  including  those 
originating  from  military  operations. 

.Response.  NMFS  believes  that  this  is 
a  valid  comment  and  shares  the  view 
that  anthropogenic  underwater  sound 
may  adversely  afiisct  whales  and  their 
habitat.  While  NMFS  believes  that 
studies  are  needed  to  better  understand 
these  affects,  it  believes  that  this  is  a 
"second  tier"  threat  relative  to  more 
direct  threats.  Also,  it  believes  that 
possible  adverse  affects  from 
underwater  noise  is  systemic  to  nearly 
all  oceanic  waters  and  not  a  problem 
specific  to  blue  whales  and  the  recovoy 
of  blue  whales.  Therefore,  studies 
specific  to  the  affects  of  noise  on  blue 
whales  were  not  identified  in  the  plan. 
Nonetheless,  the  disctission  of  the  status 
of  research  on  the  effects  of  sound 
emission  from  the  Acoustic 
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Thermometry  of  Ocean  Climate 
experiment  and  from  the  U.S.  Navy's 
Low-Frequency  Active  sonar  system 
testing  is  provided  in  the  Habitat 
Degradation  and  Military  Operations 
sections,  respectively. 

Comment  11.  With  regard  to  the 
discussion  on  stocks  in  the  North 
PaciHc  population,  one  commenter 
suggested  adding  the  phrase  "  ...based 
on  the  presence  of  rare  epizoites  on  blue 
whales  which  were  not  found  on  other 
species  known  to  migrate  north  ..."  to 
the  sentence,  "(hlowever,  he  recently 
concluded  that  the  California 
population  is  separate  from  that  in  the 
Gulf  of  and  eastern  Aleutians  (Rice 
1992)." 

Response.  This  suggested  change  has 
been  made. 

Comment  12.  One  reviewer 
challenged  the  assertion  that  blue 
whales  regularly  feed  on  the  pelagic  red 
crab,  Pleumncodes  planipes,  as  reported 
by  Rice  (1974)  and  Rice  (1986). 

Response,  hi  response  to  this 
comment,  the  sentence  that  read  "|o|ne 
exception  to  their  near-total  dependence 
on  euphausiid  prey  is  that  blue  whales 
regularly  feed  on  pelagic  red  crabs, 
Pleumncodes  planipes,  off  Baja 
California  (Rice  1974.  1986)"  in  the 
draft  has  been  changed  in  the  Rnal  plan 
to  read,  "(o|ne  exception  to  their  near- 
total  dependence  on  euphausiid  prey  is 
that  blue  whales  have  been  observed 
feeding  on  pelagic  red  crabs, 
Pleumncodes  planipes,  off  Baja 
California  (Rice  1974. 1986),  although 
these  observations  have  not  been 
confirmed  by  subsequent  observations 
or  other  analyses  (e.g..  fecal  analysis)." 

Comment  13.  A  reviewer  suggested  a 
change  in  the  discussion  about  blue 
whale  prey  in  the  Gulf  of  CaHfomia, 
Mexico. 

Response.  Two  sentences  on  this 
subject  have  been  changed  to  read, 
"Ibletween  February  and  April,  blue 
whales  in  the  Gulf  of  California,  Mexico, 
have  been  observed  feeding  on 
euphausiid  surface  swarms  (Sears  1990), 
consisting  mainly  of  I^yctiphanes 
simplex  engaged  in  reproductive 
activities  (Gendron  1990.  1992).  Sears 
(1990)  regarded  Nyctiphanes  simplex  as 
the  principal  prey  of  blue  whales  in  the 
region,  and  results  from  recent  fecal 
analyses  confirmed  this  assertion  (Del 
Angel-Rodriguez  and  Gendron  1997)." 

Comment  14.  One  reviewer  indicated 
that  the  section  on  Reproduction  did 
not.  but  should,  indicate  that  the  Gulf  of 
CaUfomia  is  the  only  known  nursing 
and  probable  calving  ground  in  the 
North  Pacific. 

Response.  The  following  sentence  has 
been  added  "[tjherefore.  this  area  is 


likely  an  important  nursing  and  calving 
area  for  the  species." 

Comment  15.  A  reviewer  pointed  out 
that  there  are  no  regulations  or 
guidelines  for  whale  watching  in 
Mexican  waters  and  suggested  that  this 
be  noted  in  the  plan. 

Response.  The  boat  disturbance 
discussion  in  the  North  Pacific  section 
has  been  modified  to  reflect  this 
comment. 

Comment  16.  One  reviewer  noted  that 
there  are  three  (not  two)  blue  whale 
photo-identification  catalogs,  including 
one  for  the  waters  off  Baja  California 
and  portions  of  the  Mexico  mainland 
Pacific  coast. 

Response.  Under  Narrative,  section 
2.3  of  the  Plan  has  been  modified 
accordingly. 

Comment  17.  A  reviewer  suggested 
that  the  importance  of  blue  whale 
habitat  in  the  Gulf  of  California  be 
clarified  in  section  3.2  of  the  Narrative. 

Response.  In  response  to  this 
comment,  the  sentence  on  Mexico  has 
been  modified  to  read,  "(ijn  Mexico,  the 
waters  of  Baja  California,  particularly 
the  southwestern  portion  of  the  Gulf  of 
California  where  nursing,  feeding,  and 
probably  calving  occurs,  are  clearly  of 
great  importance  to  many  eastern  North 
Pacific  blue  whales,  including  whales 
that  spend  part  of  the  year  in  U.S. 
waters." 

Authority:  16  U.S.C.  1531-1543  et  seq. 
Dated:  October  19. 1998. 
Hilda  Diax-Sohero, 

Director.  Office  of  Protected  Resources, 

National  Marine  Fisheries  Service. 

(PR  Doc.  98-28508  Filed  10-22-98;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmoapharic 
Adminiatration 

p.D.101«9ePl 

Mid-Atlantic  Hahary  Managamant 
Council;  Public  Maating 

AQB4CY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Notice  of  public  meeting. 

summary:  The  Mid-Atlantic  Fishery 
Management  Council's  (Council)  Large 
Pelagics  Committee  will  hold  a  public 
meeting. 

DATES:  The  meetings  will  be  held  on 
Monday.  November  9.  1998.  from  8:00 
a.m.  until  5:00  p.m..  and  Tuesday, 
November  10,  1998,  from  8:00  a.m.  until 
3:00  p.m. 


ADDRESSES:  This  meeting  will  be  held  at 
the  Mid-Atlantic  Fishery  Management 
Council  Office,  2nd  Floor  Conference 
Room,  Alan  Freer  Federal  Building,  300 
S.  New  Street.  Dover,  DE  19904. 
telephone:  302-674-2331. 

Council  address:  Mid-Atlantic  Fishery 
Management  Council.  300  S.  New 
Street,  Dover,  DE  19904.  telephone: 
302-674-2331. 

FOR  FURTHER  INFORMATION  CONTACT: 
Christopher  M.  Moore,  Ph.D..  Acting 
Executive  Director,  Mid-Atlantic 
Fishery  Management  Coimcil; 
telephone:  302-674-2331,  ext.  16. 
SUPPLEMBfTARY  MFORMATION:  The 
purpose  of  this  meeting  is  to  develop 
Mid-Atlantic  Council  comments  on  the 
Highly  Migratory  Species  and  Atlantic 
Billfish  Fishery  Management  Plans. 

Although  other  issues  not  contained 
in  this  agenda  may  come  before  the 
Committee  for  discussion,  in  accordance 
with  the  Magnuson-Stevens  Fishery 
Conservation  and  Management  Act. 
those  issues  may  not  be  the  subject  of 
formal  action  during  this  meeting. 
Action  will  be  restricted  to  those  issues 
specifically  identified  in  this  notice. 

Special  Acconuiiodations 

These  meetings  are  physically 
accessible  to  people  with  disabilities. 
Requests  for  sign  language 
interpretation  or  other  auxiUary  aids 
should  be  directed  to  Joanna  Davis  at 
the  Council  (see  ADDRESSES)  at  least  5 
days  prior  to  the  meeting  date. 

Dated:  October  19. 1998. 

Bruce  C  Morcfaead, 

Acting  Director.  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 

[FR  Doc.  98-28507  Filed  10-22-98;  8:45  am) 
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DEPARTMENT  OF  COMMERCE 

National  Ocaanic  and  Atmospheric 
Adminiatration 

p.D.  101698E] 

North  Pacific  Fishery  Management 
Council;  Public  Meatinga 

MENCy.  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Notice  of  public  meetings. 

summary:  The  North  Pacific  Fishery 
Management  Council  (Council)  and  its 
advisory  committees  will  meet  in 
Anchorage,  AK. 

DATES:  The  meetings  will  be  held  on 
November  8-12. 1998. 
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ADORESSK:  The  meetings  will  be  held  at 
the  Anchorage  Hilton  Hotel.  500  W. 
Third  Avenue,  Anchorage,  AK. 

Council  address:  North  Pacific 
Fishery  Management  Council,  605  W. 
4th  Ave..  Suite  306.  Anchorage,  AK 
99501-2252. 

FOR  FURTHER  INFORMATION  CONTACT: 
Council  staff,  telephone:  907-271-2809. 
SUPPt.a(»ITARY  MFORMATION: 

1.  The  Advisory  Panel  (AP)  will  begin 
meeting  at  8:00  a.m.  on  Sunday. 
November  8,  and  continue  through 
Monday.  November  9. 1998. 

2.  The  Scientific  and  Statistical 
Committee  (SSC)  will  meet  beginning  at 
1:00  p.m.  on  Sunday,  November  8, 
continuing  through  Monday.  November 
9. 1998. 

3.  The  Council  will  begin  at  8:00  a.m. 
on  Tuesday,  November  10. 1998. 
continuing  through  at  least  Thursday. 
November  12.  and  possibly  into  Friday 
morning.  November  13. 1998. 

The  North  Pacific  Fishery 
Management  Council  and  its  advisory 
bodies  will  hold  a  special  meeting  to 
discuss  management  implications  of 
draft  Senate  Bill  1221.  and  to  discuss 
the  current  status  of  Stellar  sea  lions 
and  potential  management  measures  to 
mitigate  fisheries  impacts  on  those 
marine  mammals. 

SB  1221  (assuming  its  passage)  will 
mandate  specific  management  measures 
for  the  poUock  fisheries  in  the  Bering 
Sea/ Aleutian  Islands,  and  the  pollodk 
and  Pacific  cod  fisheries  in  the  Gulf  of 
Alaska,  and  will  likely  necessitate 
additional  actions  by  the  Coimdl. 

Also  on  the  agenda  for  the  November 
meeting  will  be  a  discussion  of  total 
weight  measurement  in  the  groimdfish 
fisheries,  as  it  relates  to  SB  1221.  and  a 
discussion  of  the  recent  crab  license 
limitation  actions  from  the  Coundl's 
October  meeting,  relative  to  SB  1221 
and  relative  to  possible  State  of  Alaska 
crab  fishery  management 
considerations. 

Although  other  issues  not  contained 
in  this  agenda  may  come  before  this 
Council  for  discussion,  in  accordance 
with  the  Magnuson-Stevens  Fishery 
Conservation  and  Management  Act, 
those  issues  may  not  be  the  subject  of 
formal  Council  action  during  the 
meeting.  Council  action  will  be 
restricted  to  those  issues  specifically 
identified  in  the  agenda  listed  in  this 
notice. 

Special  Accommodationa 

These  meetings  are  physically 
accessible  to  people  with  disabilities. 
Requests  for  sign  language 
interpretation  or  other  auxiliary  aids 
should  be  directed  to  Helen  Allen,  907- 


271-2809,  at  least  7  worlung  days  prior 
to  the  meeting  date. 

Dated:  October  19. 1 998. 
Bruce  C  Morah— d. 
Acting  Director,  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 
(FR  Doc.  98-28506  Filed  10-22-98;  8:45  am] 

BILUNQ  OOOE  »10-12-F 

DEPARTMENT  OF  COMMERCE 

National  Ocaanic  and  Atmoaplierlc 
Administration 

(LO.  1015MO] 

Marina  Mammals;  Pamnit  No.  926 

AOENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTKM:  Receipt  of  appUcation  for 

amendment. 


f.  Notice  is  hereby  given  that  Dr. 
Robin  W.  Baird.  Dalhousie  University. 
Halifax.  Nova  Scotia.  B3H  4J1,  Canada, 
has  requested  an  amendment  to 
scientific  research  Permit  No.  959. 
DATES:  Written  comments  must  be 
received  on  or  before  November  23, 
1998. 

ADDRESSES:  The  amendment  request 
and  related  documents  are  available  for 
review  upon  written  request  or  by 
appointment  in  the  following  office(8): 

Permits  Division,  Office  otProtected 
Resources,  NMFS,  1315  East-West 
Highway,  Room  13705,  Silver  Spring. 
MD  20910  (301/713-2289); 

Regional  Administrator,  Southwest 
Region,  National  Marine  Fisheries 
Service,  501  West  Ocean  Blvd..  Suite 
4200.  Long  Beach,  CA  90802-4213  (562/ 
980-4001);  and 

Protected  Resources  Program 
Manager.  Pacific  Islands  Area  Office, 
2570  Dole  Street.  Room  106,  Honolulu, 
HI  96822-2396  (808/073-2987). 

Written  data  or  views,  or  requests  for 
a  public  hearing  on  this  request  should 
be  submitted  to  the  Chief,  Permits 
Division,  F/PRl,  Office  of  Protected 
Resources,  National  Marine  Fishwies 
Service,  Silver  Spring,  MD  20910.  Those 
individuals  requesting  a  hearing  should 
set  forth  the  specific  reasons  why  a 
hearing  on  this  particular  request  would 
be  appropriate. 

FOR  FURTHER  «»)RMAT10N  CONTACT: 

Jeannie  Drevenak,  301/713-2289. 

SUPPLEMENTARY  INFORMATION:  The 
subject  amendment  is  requested  under 
the  authority  of  the  Marine  Mammal 
Protection  Act  of  1972,  as  amended  (16 
U.S.C  1361  et  seq.),the  Regulations 
Governing  the  Taking  and  Importing  of 


Marine  Mammals  (50  CFR  Part  216),  the 
Endangered  Species  Act  of  1973  (16 
U.S.C.  1531  et  seq.),  and  the  regulations 
governing  endangered  fish  and  wildlife 
permits  (50  CFR  Parts  217-222). 

The  Permit  Holder  is  cunently 
authorized  to:  radio  tag  via  suction  cup 
attachment,  killer  whales  {Orcinus  orca) 
and  Dall's  porpoise  {Phocoenoides  dallii 
annually  in  the  waters  of  Washington, 
Southeast  Alaska,  Oregon,  and 

California  over  a  five  year  period;  and  

to  suction-cup  TDR/VHF  tag  the 
following  adoitional  species  of 
cetaceans:  Baird 's  beaked  whales 
(Berardius  bairdiii.  Cuvier's  beaked 
whales  {Zphius  cavirostris),  sperm 
whales  [Physeter  macrocephalus), 
northern  right  whale  dolpnins 
(Lissodelphis  borealis).  Pacific  white- 
sided  dolphins  (Lag/enorhynchus 
obliquidens).  Risso's  dolphins  (Grampus 
griseus),  short-finned  pilot  wdiales 
{Globicephala  macwrhynchus),  false 
killer  whales  (Pseudorra  cmssidens).    . 
minke  whales  (Balaenoptaa 
acutomstrata],  and  gray  whales 
[Eschrichtius  robustus). 

The  Pwmit  Holder  is  now  requesting 
authorization  to:  (1)  e)q>and  the 
geographic  research  area  to  include 
Hawaii  waters;  (2)  include  suction-cup 
TIHl/VHF  tagging  of  several  additional 
species  of  marine  mammals  found  in 
Hawaii  waters  (i.e..  qxrtted  dolphins 
(Stenella  attenuata).  spinner  dolphins 
[Stenella  longimstris),  rough-toothed 
dolphins  {Steno  bredanensis],  pygmy 
Idller  whales  (Fereso  attenuata).  melon 
headed  whales  {Peponocephala  electro), 
Blainville's  or  dense  beaked  whales 
{Mesoplodon  densirostris),  and 
humpback  whales  {lAegaptera 
novaeangliae));  and  (3)  collect  photo- 
identification  and  behavioral 
infimnation  on  small  odontooetes  in 
Hawaii  waters  {i.e.,  those  odontooete 
species  listed  above  as  well  as 
bottlenoee  dolphins  [Tursiops 
truncatus)  and  those  species  which  are 
currently  covered  in  the  existing  permit 
that  are  found  in  Hawaii  waters  (i.e., 
short-finned  pilot  whales  {Globicephala 
macmrhynchus),  folse  killer  whales 
{Pseudorca  crassidens),  Cuvier's  beaked 
whales  (Zip/iius  cavirostris),  sperm 
whales  {Physeter  macrocephalus), 
Risso's  dolphins  {Gtampus  griseus),  and 
killer  whales  {Orcinus  orca). 

The  primary  goal  of  the  proposed 
research  on  tide  subject  species  is  to 
study  their  diving  behavior  using  time- 
depth  recorder  data. 

Concurrent  with  the  pubUcation  of 
this  notice  in  the  Federal  Register, 
NMFS  is  forwarding  copies  of  this 
application  to  the  Marine  Mammal 
Cammission  and  its  Committee  of 
Scientific  Advisors. 
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Dated:  October  20. 1998. 
Ann  D.  Toteah, 

Qiief,  Ptrmitt  and  Documentation  Division, 
Office  of  Protected  Resourceg,  National 
Marine  Fisheries  Service. 
|FR  Doc.  98-28509  Filed  10-22-98:  8:45  am) 

MXMQ  COM  Mia-tl-F 


COMMnTEEFORTHE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Adjustment  of  an  Import  Umit  and 
SubltanK  for  Certain  Cotton  Textile 
Products  Produced  or  Manufactured  In 
the  People'a  Republic  of  China 

October  19. 1998. 

agency:  Committee  for  the 

Implementation  of  Textile  Agreements 

(OTA). 

ACTION:  Issuing  a  directive  to  the 

Commissioner  of  CustcHns  increasing  a 

limit  and  sublimit. 

EFFECTIVE  DATE:  October  23. 1998. 
FOR  FURTHER  MFORMATION  CONTACT: 
Janet  Heinzen.  International  Trade 
Specialist.  OfBce  of  Textiles  and 
Apparel.  U.S.  Department  of  Commerce. 
(202)  482-4212.  For  information  on  the 
quota  status  of  these  limits,  refer  to  the 
Quota  Status  Reports  posted  on  the 
hulletin  boards  of  each  Customs  port  or 
call  (202)  927-5850.  For  informaticm  on 
embargoes  and  quota  re-openings,  call 
(202) 482-3715. 

aUPPtaeiTARV  MFORMATION: 

AKiiaiHf  Section  204  of  the  Agricultural 
Act  of  1956.  as  amended  (7  U.S.C  1854); 
Executive  Order  11851  of  March  3. 1972.  as 
amended. 

The  current  limit  for  Categories  338/ 
339  and  sublimit  for  Categories  338-S/ 
339-S  are  being  increased  for  swing. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  i*  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  writh  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  lagieter  notice  62  FR  66057. 
published  aa  December  17, 1997).  Also 
see  62  FR  67827.  published  on 
December  30, 1997. 
D.  Mkkari  HHlcUMea. 
Actiitg  Chairman.  Comaiittee  for  the 
Implementation  of  Textile  Agreements. 

afTaxtlle 


October  19. 1998. 

Commissioner  of  Customs, 
Department  of  the  Treasury.  Washington.  DC 
20229. 
Dear  Cnmmiaaioner  Thia  directive 
amends,  but  does  not  cancel,  the  directive 


issued  to  you  on  December  22, 1997,  by  the 
Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements.  That  directive 
concerns  imports  of  certain  cotton,  wool, 
man-made  fiber,  silk  blend  and  other 
vegetable  fiber  textiles  and  textile  products, 
produced  or  manufactured  in  China  and 
exported  during  the  twelve-month  period 
which  began  on  January  1, 1998  and  extends 
through  December  31, 1998. 

Effective  on  October  23, 1998,  you  are 
directed  to  increase  the  limit  and  sublimit  for 
the  following  categories,  as  provided  for 
under  the  terms  of  the  current  bilateral  textile 
agreement  between  the  Governments  of  the 
United  States  and  tlie  People's  Republic  of 
China: 


Category 

Adjusted  tMNrivo  nw^h 
RmRi 

338/339 

2.484.898  dozen  of 
wtiich  iKjl  more  than 
1.796.427  dozen 
shal  be  in  Cat- 
egories 338-8/339- 
S». 

^TTw  Nmits  have  not  been  acfusled  to  ac- 
count for  any  imports  exported  allar  December 
31. 1997. 

>Catagory  338-S:  al  HTS  nuntiers  except 
6109.100012.  6100.10.0014.  6100.100018. 
and  6108.10.0023:  Category  339-S:  al  HTS 
nuntMTS  except  6100.10.0040.  6100.10.0045. 
6109.10.0060  and  6100.10.0066. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fill  vrithin  the  foreign  •Sain 
exception  to  the  rulemaking  provisioDS  of  5 
U.S.C  553(aXl). 

Sincerely, 
D.  Michael  Hutchinson. 
Acting  Chairman,  Committeefdr  the 
Implementation  of  Textile  Agreements. 
[FR  Doc.98-28458  Hied  10-22-98;  8:45  ami 


COMMODITY  FUTURES  TRADINQ 


SunsMne  Act  Meeting 

AOENCV  HOUMNQ  THE  MEFPNO: 

Commodity  Futures  Trading 

Commission. 

TME  AND  DATE:  2:00  p.m..  Wednesday. 

October  28. 1998. 

PLACE:  1155  2l8t  St..  N.W..  Washington. 

D.C.  9th  Floor  Conference  Room. 

STATUS:  Closed. 

MATTERS  TO  BE  00N8IDERED: 

Enforcement  Matters. 

CONTACT  PERSON  FOR  MORE  MFORMATKM: 

)ean  A.  Webb.  202-418-5100. 

|eaaA.Wahb, 

Sacietaiy  of  the  Commission. 

(FR  Doc.  96-28586  Filed  10-21-98;  12:28  pm] 

■LUaa  COM  SMt-tl-M 


CONSUMER  PRODUCT  SAFETY 

Sunshine  Act  Meeting 

agency:  U.S.  Consumer  Product  Safety 
Commission.  Washington.  DC  20207. 

T«IE  and  DATE:  Wednesday.  November 
4. 1998,  3:00  p.m. 

LOCATION:  Room  410  B/C,  East  West 
Towers.  4330  East  West  Highway. 
Bethesda,  Maryland. 

STATUS:  Closed  to  the  Public. 

MATTER  TO  BE  CONSIDEREO: 

Compliance  Status  Report 

The  staff  will  brief  the  Commission  on 
the  status  of  various  compliance 
matters. 

For  a  recorded  message  containing  the 
latest  agenda  information,  call  (301) 
504-0709. 

CONTACT  PERSON  FOR  ADDITIONAL 
aiFORMATION:  Sadye  E.  Dunn.  OfBce  of 
the  Secretary.  4330  East  West  Highway, 
Beihesda.  MD  20207.  (301)  504-0800. 

Dated:  October  21, 1998. 
Sady*  E.  Dunn. 
Socretoiy. 

[FR  Doc  98-28015  Filed  10-21-98;  2:26  pm] 
BUan  COM  OM-tl-M 

CONSUMER  PRODUCT  SAFETY 


Sunshine  Act  Meeting 

AQBICV:  U.S.  Consumer  Product  Safisty 
Commission.  Washington.  DC  20207. 

TMK  AND  date:  Monday.  November X 
1908.  2:00  p.m. 

LOCATKM:  Room  420  East  West  Towers. 
4330  East  West  Highway.  Bethesda, 
Maryland. 

STATUS:  Open  to  the  Public. 

MATTER  TO  BE  CONSIDERED: 

FY  1999  Operating  Plan 

The  staff  will  brief  the  Commission  on 
issties  related  to  the  Commission's 
Operating  Plan  for  Fiscal  Year  1999. 

Fat  a  recorded  message  containing  the 
latest  agenda  information,  call  (301) 
504-0709. 

CONTACT  PERSON  FOR  ADDTTIONAL 
■IFORMATION:  Sadye  E.  Dunn.  OfBce  of 
the  Secretary.  4330  East  West  Highway. 
Bethesda.  MD  20207.  (301)  504-0800. 

Dated:  October  21, 1998. 
Sadye  E.Dnim, 
Secretary. 
(FR  Doc  98-28616  Filed  10-21-98;  2:26  pm] 
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DEPARTMENT  OF  DEFENSE 
Office  of  the  Secretary 
[Transmittal  No.  99-02] 
36(b)(1)  Arms  Sales  Notification 

AGENCY:  Defense  Security  Cooperation 
Agency,  DOD. 
ACTION:  Notice. 


SUMMARY:  The  Department  of  Defense  is 
publishing  the  unclassified  text  of  a 
section  36(b)(1)  arms  sales  notification. 
This  is  published  to  fulHll  the 
requirements  of  section  155  of  Pub.  L. 
104-164  dated  July  jZl,  1996. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
J.  Hurd,  DSCA/COMPT/RM,  (703)  604- 
6575. 

The  following  is  a  copy  of  a  letter  to 
the  Speaker  of  the  House  of 


Representatives,  Transmittal  99-02, 
with  attached  transmittal,  policy    , 
justiBcation  and  sensitivity  of 
technology. 

Dated:  October  19, 1998. 

L.M.Byiium. 

Alternate  OSD  Federal  Register  Liaison 
Officer.  Department  of  Defense. 

■ajJNQCOOE 
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DEFENSE  SECURITY  COOPERATION  AGENCY 


WASHINGTON.  DC  20301-2800 


09  OCT  1998 

In  r«ply  r«£«r  tot 

1-73683/98 


Ronorabl*  N«wt  Oixxgrlch 
Sp««)c«r  of  thm   Bous«  of 

R«prtts«nt at !▼•• 
Washington,  D.C.   20515-6501 

Dmmx  tUx.   Sp«ak«rt 

Pursuant  to  tha  raporting  raquiraMants  of  Saction  36(b)(1) 
of  tha  Arms  Bxport  Control  Act#  wa  ara  forwarding  harairith 
Transmittal  No.  99-02,  concaming  tha  Oapartaant  of  tha  Aray's 
proposad  Lattar(s)  of  Of far  and  Aecaptanca  (LOA)  to  tha  Taipai 
lconoad.e  and  Cultural  Raprasantatira  Offica  (TBCRO)  in  tha 
U&itad  Statas  for  dafansa  articlas  and  sarrieas  astiaatad  to 
cost  $486  Billion.   Soon  aftar  this  lattar  is  dalivarad  to  your 
offica,  wa  plan  to  notify  tha  naws  aadia. 

Sinearaly, 


A^aIjcwu.^^ 


MICHAEL  S.  DAVISON.  JR. 

UEUTCNANT  GENERAL,  USA 

OIRECrOR 


Si 


Itr  tos 


Boosa  O 
Saaata  O 
Saaata  C 


Saaata  C 
Boasa  O 


tta#  oa  Zataraatioaal  Ralatioas 
ttaa  oa  Appropriatioas 
ttaa  oa  Fozaiga  Ralatioas 
aa  oa  Hatioaal  Saeurity 
ttaa  oa  AiaaJ  SmxTtcmm 

ttaa  oa  Appropriatioas 
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Transmittal  Ho.  99-02 


50917 


Notica  of  Proposad  Issoanca  of  XfOttar  of  Of  far 

Pursuant  to  Saction  36(b)(1) 

of  tha  Arms  Export  Control  Act 


(i)    Prospactiva  Purchasari  Taipai  Bconcsic  and  Cultural 
Raprasantativa  Offica  (TBCRO)  in  tha  uaitad  Statas 
pursuant  to  P.L.  96-8 


(ii) 


(iii) 


(iv) 
(▼) 


Total  Bstiaatad  Valuat 


Major  Daf 
Othar 

TOTAL 


ansa  Bqui; 


$  410  Million 
8  76  aillion 
$  486  Billion 


Dascription  of  Articlas  or  Sarricas  Offaradt 
Nina  CB-47SD  CBZNOOK  halicoptars,  chaff,  thraa 
T55-L-714A  spara  tuxfoiaa  aagiaas,  spara  and  rapair 
parts,  support  aqnipaiant,  poblicatioas  and  tachaieal 
data,  coBBunications  aqoipBaat,  Baiataaaaca,  parsonaal 
training  and  traiaiag  aqoipBant,  U.S.  OavarnBaat  (hiality 
Assuranca  TaaB,  fiald  sarrica  r^prasantativas, 
contractor  anginaaring  and  tachaieal  support  sarricas, 
praparatioa  of  aircraft  for  shipaaat,  aad  othar  ralatad 
alasMats  of  logistics  support. 


Military 


(YDX) 


Salas  CoBBissioa,  Faa,  ate.  Paid,  Of  farad,  or 
ba  Paidt 


Aaraatl  to 


(ri)   Saasitirity  of  Tachaology  Coataiaad  ia  tha  Daf( 
Articla  or  Dafaasa  Sarricas  Proposad  to  ba  Soldt 


(▼ii)   Data  Raport  DaliTarad  to  Coagrassi 


09  OCT  1998 


as  dafiaad  ia  Sactioa  47(6)  of  tha 


Coatrol  Act. 
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POLICY  JUSTIFICJITIOW 

Taip»i  Ecommic  iid  CMltiiral  R»pr»«»ntativ  Offjc*  in  tli«  Otaited 
Staf  -  CH-47SD  Hallcopf  r»  " 

Th«  T«ip«i  Bcononlc  and  Cultural  Raprasantativ*  Offica  (TBCRO)  in 
tha  U&itad  Stataa  has  raquastad  a  poasibla  sala  of  nina  CH-47SD 
CHINQpK  halicoptara,  chaff,  radar  warning  racaivar,  thraa 
T55-L-714A  apara  turbina  anginas,  spara  and  rapair  parts,  support 
•<ia±V''»oz,   publications  and  tachnical  data,  coiMunications 
aaintananca,  parsonnal  training  and  training 
-  -      U.S.  OoTamaant  Quality  Assi&ranea  Taaa,  fiald  sarvica 
'^•P*'«««ntativas,  contractor  anginaaring  and  tachnical  support 
sarricas,  praparation  of  aircraft  for  shipaiant,  and  othar  ralatad 
alaaants  of  logistics  support.   Tha  astiaatad  cost  is  $486 
Billion. 

This  proposad  sala  ia  consistant  with  Uhitad .  Statas  law  and 
policy,  as  axpraasad  in  Public  Law  96-8.   This  sala  is  a  nilti- 
yaar  purchasa.   Tha  initial  Lattar  of  Of  far  and  Accaptanca  (LOA) 
for  a  portion  of  this  program  will  ba  signad  in  IT  99.   LCA 
a»and»ants  to  add  tha  rasnining  quantitias  notif  iad  harain  will 
ba  signad  in  subsaquant  yaars. 

Taiwan  will  uaa  thasa  halicoptars  to  iavrora  thair  capability  to 
transport  parsonnal  and  cargo  for  both  military  and  humanitarian 
^»»i-mtmncm   purposas.   Taiwan  intands  to  usa  tha  nina  aircraft  to 
astablish  an  Air  Transportation  Battalion.  A  survay  was 
undartakan  basad  on  tha  approral  proridad  for  tha  IMS  of  tha 
CH-47SD  during  tha  1998  U.S.  -  Taiwan  Aras  Salas  Talks.  Taiwan 
will  hava  no  difficulty  absorbing  thasa  halicoptars  into  its  -^ 
'*  forcas. 


Tha  proposad  sala  of  this  aquipmant  and  support  will  not  af fact 
tha  basic  ad.litary  balanca  in  tha  ragion. 

**»•  Pri»»  contractor  will  ba  Boaing  Corporation,  Ridlay  Park, 
PannsylTania.  Ona  or  mora  proposad  off  sat  agraamants  may  ba 
ralatad  to  this  proposad  sala. 


■antation  of  this  sala  will  raquira  tha  assignmant  of  thraa 
U.S.  Oorammant  Quality  Assuranea  Taaas  to  Taiwan  for  a  waak  to 
*fff*^^  ••**  daliTary  and  daplpyMnt  of  tha  halicoptars.  Thara 
will  ba  up  to  four  U.S.  OoTammant  parsonnal,  twica  annually,  for 
ona  waak  intarrals  to  participata  in  program  ■■nig— ant  and 
tachnical  rariaws  and  up  to  tan  U.S.  Ooraramant  parsonnal  for 
ananal  (altamating)  program  rariaws.  Additionally,  two 
contractor  rapraaantatiraa  will  ba  naadad  in  Taiwan  for  a  ona 
yMur  pariod  aach. 

Thara  will  ba  no  adrarsa  impact  on  U.S.  dafansa  raadinass  as  a 
rasult  of  this  proposad  sala. 
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Transmittal  No.  99-02 

NOtica  of  Proposad  Issuanca  of  Lattar  of  Of far 

Pursuant  to  Saction  36(b)(1) 

of  tha  Arms  Bsport  Control  Act 


Itam  No.  vi 

(▼i)  Sansitirity  of  Tachnology« 

1.  Tha  CH-47  CHUKXIK  halicoptar  is  dasignad  to  provlda  air 
transportation  for  cargo,  troops  and  waapons  within  tha  combat 
araa.   It  can  parform  othar  adasions  such  as  rartical 
supply/raplanisfamant  of  intamal  and  axtamal  loadad  cargo, 
disastar  raliaf ,  passangar  transport,  saarch  and  rascua,  aalf- 
ratriaral  and  salf-daplpymant.  This  aircraft  is  suitabla  for 
oparations  during  day,  night,  visual  and  instrumant 
matarorological  conditions.   Tha  CH-47A,  B,  and  C  modal  airframaa 
wara  updatad  and  improvad  with  savan  nawly  dasignad  and  daralopad 
coiVonantsi  fibarglass  irotor  bladas,  drira  systam,  hydraulic 
systam,  auxiliary  powar  unit,  alactrical  systam,  adrancad  flight 
control  systam,  multi-cargo  hook  system,  and  night  Tiaion  goggla 
coa^atibla  lighting.   Tha  CB-47D  is  tha  latast  -rarsion  usad  by 
thm  U.S.  Azmy.  Tha  Ch-478D  has  baan  iaprorad  by  incorporation  of 
an  avionics  control  and  managamant  systam,  T55-L-714A  anginas  and 
a  long-ranga  fual  systam. 


2.  Tha  CB-47SD  configuration 
follows: 


proposad  for  Tai 


is  as 


a.  (U)  Tha  following  aquipmant  is  not  considarad  to  ba 


classifiad: 


ARC-210  VHF/UHF  Cu— III  I  cation  Syatam 
AN/AZC-11746(V)  Zntarphona  Systam 
AH/APX-100(V)  ZFP  TraBspondar 
martial  HaTigation  Sy«tam 
with  my**^«^^»^  Global  Positioming  Systam 
AN/ARH-147  (V)  1  yary  Ri^ 


Systam 
Air  Data  Computar 
AN/209J(V)5  Radar  Altimatar 
AN/ARN-153  TACAR 
Primus-701  Waathar  Radar 


systam 


b.  11m  AAR-60  Missils 
manuf  acturad  by  Daimlar  Bams 


Dataetion  systsm  is  a  aom-U.S. 
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c.  Th«  AN/AVS-6(V)1  night  ▼isioa  goggl«s  ar« 
unclassified  without  thm   las«r  filtsr. 


d.  Ths  AZ.B-47(V)  Plar«/Cha££  Dispwissr  is  a 
pzograasMbla,  thraat-adaptira  Countaraaasoras  Oispansar  Systssi 
and  is  considarad  to  ba  classifiad.   Tha  JkLB-47(H)  is  1553  bus 
coaptabila  and  has  tha  capability  of  intarf  acing  with  othar 
Aircraft  Surrivability  BquipsMnt  and  anionics  systaas  to  utiliza 
aircraft  paraaatars  and  thraat  data.  Autcaatic  dispansing  aay  ba 
•lutblad  for  tha  radar  warning  raoaiTar,  aotiTa  jaaaar,  and 
■i«ail«  warning  systaa.   Tha  U.S.  Any  has  installed  tha  ALS>47 
Adrancad  Countaraaasuras  Dispansars  on  tha  MR-471  CHINOOK  Spacial 
Operations  Aircraft.  Tha  ALB-47  usas  aodifiad  M-130  Dispansar 
Assaablias  with  internal  sequences  rtaorad.  Tha  recipient 
currently  used  the  AZiB-47  on  their  P-16.   The  prograaaMble 
portion  of  the  hardware  and  associated  software  is  classified 
Confidential . 


3.  Zf  a  technologically 

knowledge  of  the  specific  hardware 
inforaation  could  be  used  to 
aquivalant  systaas  which  aight 
or  be  used  in  the  deralopaant  of 
advanced  capabilitiaa . 


to  obtain 
and  software  eliints»  the 
connteraeasuj.es  or 
weapon  systaa  ef fecti*! 
systaa  with  siailar  or 


4.  A  deteraination  has  bean  aada  that  tha  recipient  country 
can  prorida  substantially  the  saaa  degree  of  protection  for  the 
classified  technology/ systaa  being  released  as  the  U.S. 
OoTamaent.  This  sale  is  necessary  in  furtherance  of  the  U.S. 
foreign  policy  and  national  security  dbjectives  outlined  in  the 
Policy  Justification. 


(FR  Doc.  9S-28412  Piled  10-22-08:  8:45  am) 
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DEPARTMENT  OF  DEFENSE 

Presidentiai  Determination  on 
Classified  Information  Concerning  tite 
Air  Force's  Operating  Location  Near 
Groom  L^ka,  Nevada 

AQENCY:  Department  of  tlie  Air  Force, 

DoD. 

action;  Notice 

summary:  Notice  is  hereby  given  that 
the  President  has  exempted  the  United 
States  Air  Force's  operating  location 
near  Groom  Lake,  Nevada,  from  any 
Federal,  State,  interstate,  or  local 
provision  respecting  control  and 
abatement  of  solid  waste  or  hazardous 
waste  disposal  that  would  require  the 
disclosure  of  classified  information  to 
any  unauthorized  persons. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
W.  Kipling  At  Lee.  Jr..  Deputy  General 
Counsel  (Military  Affairs).  Office  of  the 
Secretary  of  the  Air  Force,  Washington 
DC  20330;  telephone  (703)  695-5663. 
SUPPLBMBirARY  INFORMATION:  42  USC 
Section  6961  makes  each  department, 
agency,  and  instrumentality  of  the 
executive,  legislative,  and  judicial 
branches  of  the  Federal  Government  (1) 
having  jurisdiction  over  any  solid  waste 
management  facility  or  disposal  site,  or 
(2)  engaged  in  any  activity  resulting,  or 
which  may  result,  in  the  disposal  or 
management  of  solid  waste  or  hazardous 
waste  subject  to  all  Federal,  State, 
interstate,  and  local  requirements,  both 
sulKtantive  and  procedural  (including 
any  requirement  for  permits  or  reporting 
or  any  provisions  for  injunctive  relief 
and  such  sanctions  as  may  be  imposed 
by  a  court  to  enforce  such  relief), 
respecting  control  and  abatement  of 
solid  waste  or  hazardous  waste  disposal 
and  management  in  the  same  manner, 
and  to  the  same  extent,  as  any  person  is 
subject  to  such  requirements,  including 
the  payment  of  reasonable  service 
charges.  42  USC  Section  6961  also  states 
that  the  President  may  exempt  any  solid 
waste  management  facility  of  any 
department,  agency,  or  instrumentality 
in  the  executive  branch  from 
compliance  with  such  a  requirement  if 
be  determines  it  to  be  in  the  paramount 
interest  of  the  United  States  to  do  so  and 
that  any  exemption  shall  be  for  a  period 
not  in  excess  of  one  year. 

On  September  25. 1998,  the  President 
exempted  the  Air  Force's  operating 
location  near  Groom  Lake,  Nevada,  from 
any  Federal,  State,  interstate,  or  local 
provision  respecting  control  and 
abatement  of  solid  waste  or  hazardous 
waste  disposal  that  would  require  the 
disclosure  of  classified  information 
concerning  that  operating  location  to 
any  unauthorized  [lerson. 


Therefore,  the  text  of  the 
Memorandum  from  the  President  to  the 
Secretary  of  the  Air  Force  is  set  forth 
below. 

CarolyB  A.  LumfiBrd, 
Air  Force  Federal  Register  Liaison  Officer. 

Presidential  Determination  No.  98-36 

September  25. 1998 

Memorandum  for  the  Administrator  of  the 

Environmental  Protection  Agency  land) 

the  Secretary  of  the  Air  Force 
Subject:  Presidential  Determination  on 

Classified  Information  Concerning  the 

Air  Force's  Operating  Location  Near 

Groom  Lake,  Nevada 
I  find  that  it  is  in  the  paramount  interest 
of  the  United  States  to  exempt  the  United 
States  Air  Force's  operating  location  near 
Groom  Lake,  Nevada,  (the  subject  of  litigation 
in  Kasza  v.  Browner  (D.  Nev.  CV-S-94-795- 
PMP)  and  Frost  v.  Perry  (D.  Nev.  CV-S-94- 
714-PMP).  from  any  applicable  requirement 
for  the  disclosure  to  unauthorized  persons  of 
classified  information  concerning  the 
operating  location.  Therefore,  pursuant  to  42 
U.S.C  6961(a),  I  hereby  exempt  the  Air 
Force's  operating  location  near  Groom  Lalce. 
Nevada,  from  any  Federal.  State,  interstate,  or 
local  provision  respecting  control  and 
abatement  of  solid  waste  or  hazardous  waste 
disposal  that  would  require  the  disclosure  of 
classifled  information  concerning  that 
operating  location  to  any  unauthorized 
person.  This  exemption  shall  be  effective  for 
the  full  one-year  statutory  period. 

Nothing  herein  is  intended  to:  (a)  imply 
that  in  the  absence  of  such  a  Presidential 
exemption,  the  Resource  Conservation  and 
Recovery  Act  (RCRA)  or  any  other  provision 
of  law  permits  or  requires  disclosure  of 
classified  information  to  unauthorized 
persons;  or  (b)  limit  the  applicability  or 
enforcement  of  any  requirement  of  law 
-applicable  to  the  Air  Force's  operating 
location  near  Groom  Lake.  Nevada,  except 
those  provisions,  if  any,  that  would  require 
the  disclosure  of  classified  information. 

The  Secretary  of  the  Air  Force  is- 
authorized  and  directed  to  publish  this 
determination  in  the  Fednvl  Register. 
William ).  Qinton, 
IFR  Doc  98-28349  Filed  10-22-98;  8:45  am] 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Army 

Environmantal  Asaaaament  (EA)  for 
the  Diaposal  and  Rauaa  of  tfia  CtMrtas 
River  Park  Parcel.  Army  Materials 
Technology  Laboratory  (AMTL), 
W« 


AOENCY:  Department  of  the  Army.  DoD. 
ACTION:  Notice  of  availability. 

SUMMARY:  The  Department  of  the  Army 
announces  today  the  availability  of  the 
EA  and  Finding  of  No  Significant 
Impact  (FNSI)  for  the  disposal  and  reuse 
of  the  Charles  River  Park  parcel.  AMTL. 


Watertown,  Massachusetts.  The  1988 
Commission  on  Base  Realignment  and 
Closure  established  by  the  Defense 
Authorization  Amendments  and  Base 
Closure  and  Realignment  Act  of  1988. 
Public  Law  100-526.  reconmiended  the 
closure  of  AMTL.  The  proposed  action 
is  the  disposal  of  property  made 
available  by  the  closure  of  AMTL. 
DATES:  Comments  must  be  submitted  on 
or  before  November  23, 1998. 
ADDRESSES:  A  copy  of  the  EA  or 
inquiries  into  the  FNSI  may  be  obtained 
by  writing  to  Susan  Holtham,  U.S.  Army 
Corps  of  Engineers,  New  England 
District  (ATTN:  Environmental 
Resource  Section).  696  Virginia  Road. 
Concord,  Massachusetts  01742-2571. 
FOR  FURTHB)  va^ORMATION  CONTACT: 
Ms.  Susan  Holtham  at  (978)  318-8536  or 
by  telefax  at  (978)  318-8560. 

supnJBmtTABy  information:  The  EA 
evaluates  the  effects  of  disposal  and 
subsequent  reuse  of  the  Charles  River 
Park  parcel  which  comprises 
approximately  11  acres.  The  Army  will 
negotiate  the  transfer  of  1 1  acres  to  the 
Commonwealth  of  Massachusetts. 
Metropolitan  District  Commissicm 
(MDC)  or  another  owner.  In  1920.  the 
Army  granted  a  permanent  right-of-way 
for  the  parcel  to  the  Commonwealth  of 
Massachusetts.  MDC  Through  the  grant. 
MDC  assumed  responsibility  for  care, 
management  and  police  jurisdiction 
over  the  property,  however,  ownership 
remained  with  the  Army. 

Three  alternative  methods  of  disposal 
were  analyzed:  Encumbered  disposal, 
unencumbered  disposal  and  retention  of 
the  property  in  caretaker  status  (i.e..  no 
action  alternative).  The  Army's 
preferred  alternative  for  disposal  of  the 
Charles  River  Park  parcel  is  encumbered 
disposal  which  involves  conveying  the 
property  with  conditions  imp<»ed  on 
special  easements,  remedial  activities, 
historic  properties,  and  wetlands. 

The  EA,  which  is  incorporated  into 
the  FNSI,  examines  potential  efiiscts  of 
the  proposed  action  and  ahematives  on 
resource  areas  and  areas  of 
environmental  concern:  Land  use, 
climate,  air  quality,  geology,  water 
resources,  infrastructure,  hazardous  and 
toxic  substances,  biological  resources, 
cultural  resources,  economic 
development,  social  and  economic 
development,  and  quality  of  life. 

The  EA  concludes  that  the  disposal 
and  subsequent  reuse  of  the  property 
will  not  have  a  significant  impact  on  the 
human  enviroimient.  Issuance  of  a  FNSI 
would  be  appropriate.  An 
Environmental  Impact  Statement  is  not 
required  prior  to  implementation  of  the 
proposed  actions. 


56922 


Federal  Regjgter/Vol.  63.  No.  205 /Friday,  October  23.  1998 /Notices 


The  EA  also  will  be  available  for 
public  review  at  the  Watertown  Free 
Library.  123  Main  Street.  Watertown, 
Massachusetts  02172-4401;  call  (617) 
972-6430  for  hours  of  operation. 

Dated:  October  19, 1998. 
Rajmood  |.  Fats. 

Deputy  Assistant  Secretary  of  the  Army 

fEnvimnment.  Safety  and  Occupational 

Health)  OASAII.L&E). 

(FR  Doc.  98-28439  Filed  10-22-98:  8:45  am) 

■UMOCOMSTK 


DEPARTMENT  OF  EDUCATION 

Notio*  of  Propo— d  Infonnatlon 
Coltoction 


AQEhCY:  Department  of  Education. 


t:  The  Leader.  Information 
Management  Croup,  Office  of  the  Chief 
Financial  and  Chief  Information  OfBcer, 
invites  comments  on  the  proposed 
information  collection  requests  as 
required  by  the  Paperwork  Reduction 
Act  of  1995. 

DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before 
December  22, 1998. 
AOORESSES:  Written  comments  and 
requests  for  copies  of  the  proposed 
information  collection  requests  should 
be  addressed  to  Patrick  J.  Sherrill. 
Department  of  Education.  600 
Independence  Avenue.  S.W..  Room 
5624.  Regional  OfBce  Building  3. 
Washington.  D.C.  20202-4651,  or 
should  be  electronically  mailed  to  the 
internet  address  Pat_SherrillOed.gov. 
or  should  be  Caxed  to  202-708-9346. 
FOR  nmTHER  MFOfMATION  OONTACT: 
Patrick  ).  Sherrill  (202)  708-8196. 
Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877-8339 
between  8  a.m.  and  8  p.m..  Eastern  time, 
Monday  through  Friday. 
aUPn^lKNTAflV  MPOMUTION:  Section 
3506  of  the  Paperwork  Reduction  Act  of 
1995  (44  U.S.C.  Chapter  35)  requires 
that  the  Office  of  Management  and 
Budget  (OMB)  provide  interested 
Federal  agencies  and  the  public  an  early 
opportimity  to  comment  on  information 
collection  requests.  OMB  may  amend  or 
waive  the  requirement  for  public 
consultation  to  the  extent  that  public 
participation  in  the  approval  process 
would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law.  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statutory  (^ligations.  The  Leader. 
Information  Management  Group.  Office 
of  the  Chief  Financial  and  Chief 


Information  Officer,  publishes  that 
notice  containing  proposed  information 
collection  requests  prior  to  submission 
of  these  requests  to  OMB.  Each 
proposed  information  collection, 
grouped  by  office,  contains  the 
following:  (1)  Type  of  review  requested, 
e.g.  new,  revision,  extension,  existing  or 
reinstatement;  (2)  Title;  (3)  Summary  of 
the  collection:  (4)  Description  of  the 
need  for,  and  proposed  use  of.  the 
information;  (5)  Respondents  and 
frequency  of  collection:  and  (6) 
Reporting  and/or  Recordkeeping 
burden.  OMB  invites  public  comment  at 
the  address  specified  above.  Copies  of 
the  requests  are  available  from  Patrick  J. 
Sherrill  at  the  address  specified  above. 
The  Department  of  Education  is 
^especially  interested  in  public  comment 
addressing  the  following  issues:  (1)  is 
this  collection  necessary  to  the  proper 
functions  of  the  Department;  (2)  will 
this  information  be  processed  and  used 
in  a  timely  manner;  (3)  is  the  estimate 
of  burden  accurate:  (4)  how  might  the 
Department  enhance  the  quality,  utility, 
and  clarity  of  the  information  to  be 
collected:  and  (5)  how  might  the 
Department  minimize  the  burden  of  this 
collection  on  the  respondents,  including 
through  the  use  of  information 
technology. 

Dated:  October  19, 1998. 

Kant  H.  Hannaman, 

Leader,  Information  Management  Group, 
Office  of  the  Chief  Financial  and  Chief 
Information  Officer. 

Office  of  Bilingual  Education  and 
Minarity  Lanpiages  AflEaire 

Type  of  Review:  Reinstatement. 

Title:  Application  for  Grants  Under 
Emergency  Immigrant  Education 
Program. 

Frequency:  Annually 

Affected  Public:  State,  local  or  Tribal 
Govt;  SEAs  or  LEAs. 

Reporting  and  Recordkeeping  Burden: 
Responses:  57 
Bun/en  Hours;  9.177. 

Mtstract:  This  application  is  used  by 
State  educational  agencies  to  apply  for 
formula  granta  authorized  under  the 
Emergency  Immigrant  Education  Act 
(Title  VI  of  P.L.  98-511  as  amended  by 
P.L  103-382). 

(FR  Doc.  98-28435  Filed  10-22-98;  8:45  am) 


DEPARTMENT  OF  ENERGY 

Propoiad  AQMicy  iiifui  inatlon 
CdlMtion 

AODICY:  Department  of  Energy. 


ACTION:  Notice  and  request  for 
commenta. 

SUMMARY:  The  Department  of  Energy 
(DOE)  invites  pubUc  comment  on  a 
proposed  information  collection  that 
DOE  is  developing  for  submission  to  the 
Office  of  Management  and  Budget 
(OMB),  pursuant  to  the  Paperwork 
Reduction  Act  of  1995.  (44  U.S.C  3501 
et  seq.).  This  information  collection    - 
would  collect  information  bom 
individual  homeowners,  solar  energy 
system  installers  and  other  solar  energy 
industry  representatives  concerning  the 
details  of  newly  installed  solar  energy 
83r8tem8  (e.g.,  system  size  and 
technology). 

DATES:  Consideration  will  be  given  to 
commenta  submitted  by  December  22. 
1998. 

ADDRESSES;  Written  commenta  may  be 
submitted  to:  Department  of  Energy, 
Attn:  Kimberley  Kendall,  Office  of 
Renewable  Energy  and  Energy 
Efficiency  (EE-1),  6C-016/Forre8tal 
Building,  1000  Independence  Ave.,  SW. 
Washington,  DC  20585.  (202)  586-0927, 
E-mail:  kimJiendallttiq.doe.gov. 
SUPPlfMENTARV  MFORMATKM: 

Collection  Title:  U.S.  Department  of 
Eneigy/MiUion  Solar  Roofs  Initiative 
Registry. 

Type  of  Review:  New  collection. 

OMB  Number:  None. 

Type  of  Respondents:  Individuals, 
solar  energy  system  installers,  and  other 
solar  energy  industry  representatives. 

Estimateid  Number  of  Respondents: 
1.000. 

Estimated  Total  Burden  Hours:  500. 

Frequency  of  Response:  One  time 
only. 

Abstract:  DOE  plans  to  publicize 
widely  the  existence  of  the  registry 
through  ita  Regional  Support  Offices, 
the  Million  Solar  Roofs  website,  DOE's 
bi-weekly  electronic  Million  Solar  Roofs 
newsletter,  meetings,  conferences  and 
the  like,  and  throi^  ita  relationship 
with  renewable  energy  oiganizations. 
Due  to  the  high  level  of  interest  in  MSR 
in  the  solar  energy  commimity,  DOE 
expecta  that  many  solar  energy  system 
installers,  individuals,  utilities, 
govemmento.  and  solar  energy 
manufacturers  will  wish  to  "register" 
their  solar  enei^y  systems.  Registration 
would  take  place  electronically  (a  paper 
form  would  also  available  upon  request) 
by  responding  to  a  series  of  very  brief 
questions.  If  a  system  met  the 
established  criteria,  a  Million  Solar 
Roofs  certificate  would  automatically  be 
generated  and  mailed  to  the  respondent 
Registration  would  take  place  one  time 
only.  DOE  plans  to  aggregate  the  data 
and  generate  repoito  detailing  the 
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geographic  distribution  of  systems  and, 
among  other  things,  the  siajes  and  types 
of  systems.  This  data  collection  will 
assist  DOE  in  its  management  of  and 
planning  for  the  continued  success  of 
the  Million  Solar  Roofs  Initiative. 

Request  for  Comments:  Pursuant  to  44 
U.S.C.  3506(c)(2)(A),  DOE  invites 
comments  on:  (1)  Whether  the  proposed 
collection  of  information  is  necessary  to 
measure  the  progress  and  success  of  the 
Million  Solar  Roofs  Initiative;  and  (2) 
the  accuracy  of  DOE's  estimate  of  the 
burden  of  the  proposed  information 
collection:  (3)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  4)  ways 
to  minimize  the  burden  of  the  collection 
of  information  on  those  who  choose  to 
respond.  Additional  information  about 
DOE's  proposed  information  collection 
may  be  obtained  from  the  contact 
person  named  in  this  notice. 

Issued  in  Washington,  D.C  on  October,  19, 
1998. 

Brian  T.Castelli. 

Chief  of  Staff.  Office  of  Energy  Efficiency 
and  Renewable  Energy.  U.S.  Department  of 
Energy. 
(FR  Doc.  98-28496  Filed  10-22-98;  8:45  am) 

mujm  COOS  uto-m-p 


DEPARTMENT  OF  ENERGY 

Idaho  Operations  Offica:  Notice  of 
Availability  of  Solicitation  for  Awards 
of  Financial  Asaistance 

AOBICY:  Idaho  Operations  Office.  DOE. 

ACTION:  Notice  of  availability  of 
Solicitation  Number  DE-^S07- 
99ID13730 — Nuclear  Engineering 
Education  Research  (NEER)  Program. 

summary:  The  U.S.  Department  of 
Energy.  Idaho  Operations  Office,  is 
soliciting  applications  for  awards  of 
financial  assistance  (i.e.,  granta)  for 
state-of-the-art  research  that  contributes 
to  any  of  the  following  eight  areas: 
reactor  physics;  reactor  engineering; 
nuclear  materials;  radiological 
engineering;  radioactive  waste 
management;  applied  radiaticHi  science; 
nuclear  safety  and  risk  analysis:  and 
innovative  technologies  for  next 
generation  reactors,  space  power  and 
propulsion,  or  radiation  sources.  The 
issuance  date  of  Solicitation  Number 
DE-4>S07-fl9IDl3730  was  October  16. 
1998.  The  solicitation  is  available  in  ita 
full  text  via  the  Internet  at  the  following 
URL  address:  http://  www.id.doe.gov 
/doeid/pds  /proc-div.html.  The  deadline 
for  receipt  of  applications  is  45  days 
alter  the  issuance  date  of  the  solicitation 
or  by  November  30. 1998. 


addresses:  Applications  should  be 
submitted  to:  Dallas  L.  Hoffer. 
Procurement  Services  Division,  U.S. 
Department  of  Energy,  Idaho  Operations 
Office,  850  Energy  Drive,  Mail  Stop 
1221.  Idaho  Falls.  Idaho  83401-1563. 
FOR  FURTHER  INFORMATION  CONTACT: 
Dallas  Hoffier,  Contract  Specialist  at 
hofferdl@id.doe.gov,  Janet  Surrusco. 
Puirchasing  Agent  at 
surrusjk@id.doe.gov.  or  Linda  Hallum. 
Contracting  Officer  at 
haIIumla@id.doe.gov. 
SUPPLBIBfTARY  MFORMATKM:  The 
solicitation  was  issued  pursuant  to  10 
CFR  600.6(b).  Eligibility  for  awards 
under  this  Nuclear  Engineering 
Education  Research  (NEER)  Program 
will  be  restricted  to  U.S.  colleges  and 
imiversities  with  nuclear  engineering 
degree  programs  or  options.  The 
purpose  of  the  NEER  program  is  to  (1) 
support  basic  research  in  nuclear 
engineering:  (2)  assist  in  developing 
nuclear  engineering;  and  (3)  contribute 
to  strengthening  the  academic 
conununity's  nuclear  engineering 
infrastructure.  The  statutory  authority 
for  this  program  is  Public  law  95-91. 

Issued  in  Idaho  Falls  on  October  14. 1998. 
Michael  L.  Adams, 
Acting  Director.  Procurement  Services 
Division. 

(FR  Doc.  98-28498  Filed  10-22-98;  8:45  am) 
■aiMQ  CODE  MSO-OI-M 


DEPARTMENT  OF  ENERGY 

Environmental  Management  Site- 
Specific  Adviaory  Board.  Paducah 

agency:  Department  of  Energy. 
ACTION:  Notice  of  open  meeting. 

summary:  Pursuant  to  the  provisions  of 
the  Federal  Advisory  Committee  Act 
(Public  Law  92-463.  86  Stat.  770)  notice 
is  hereby  given  of  the  following 
Advisory  Committee  meeting: 
Environmental  Management  Site- 
Specific  Advisory  Board  (EM  SSAB), 
Paducah  Gaseous  Diffusion  Plant. 
dates:  Thursday,  November  18. 1998: 
5:30  p.m.-10:00  p.m. 
addresses:  Paducah  Information  Age 
Park  Resource  Center.  2000  McCracken 
Boulevard,  Paducah.  Kentucky. 
FOR  FURTHER  INFORMATION  CONTACT:  John 
D.  Sheppard,  Site-Specific  Advisory 
Board  Coordinator,  Department  of 
Energy  Paducah  Site  Office.  Post  Office 
Box  1410.  MS-103.  Paducah.  Kentucky 
42001.  (502)  441-6804. 
SUPPLByCNTARY  INFORMATION: 

Purpose  of  the  Board:  The  purpose  of 
the  Board  is  to  make  recommendations 
to  DOE  and  ita  regulators  in  the  areas  of 


environmental  restoration,  waste 
management,  and  related  activities. 

Tentative  Agenda 

5:30  p.m.    Call  to  Order 

5:45  p.m.    Approve  Meeting  Minutes 

6:00  p.m.    Public  Comment/Questions 

6:30  p.m.    Presentations 

7:30  p.m.    Break 

7:45  p.m.    Presentations 

9:00  p.m.    Public  Comment 

9:30  p.m.    Administrative  Issues 

10:00  p.m.     Adjourn 

Copies  of  the  final  agenda  will  be 
available  at  the  meeting. 

Public  Participation:  The  meeting  is 
open  to  the  public.  Written  statements 
may  be  filed  with  the  Committee  either 
before  or  after  the  meeting.  Individuals 
who  wish  to  make  oral  statementa 
pertaining  to  agenda  items  should 
contact  John  D.  Sheppard  at  the  address 
or  telephone  number  listed  above. 
Requesta  must  be  received  5  days  prior 
to  the  meeting  and  reasonable  provision 
will  be  made  to  include  the  presentation 
in  the  agenda.  The  Designated  Federal 
Officer  is  empowered  to  conduct  the 
meeting  in  a  fashion  that  will  facilitate 
the  orderly  conduct  of  business.  Each 
individual  wishing  to  make  public 
comment  will  be  provided  a  maximum 
of  5  minutes  to  present  their  commenta 
as  the  first  item  on  the  meeting  agenda. 

Minutes:  The  minutes  of  this  meeting 
will  be  available  for  public  review  and 
copying  at  the  Freedom  of  Information 
Public  Reading  Room.  lE-190.  Fonestal 
Building,  1000  Independence  Avenue. 
SW.  Washington.  DC  20585  between 
9:00  a.m.  and  4  p.m..  Monday-Friday, 
except  Federal  holidays.  Minutes  will 
also  be  available  at  the  Department  of 
Enei^'s  Environmental  Information 
and  Reading  Room  at  175  Freedom 
Boulevard,  Highway  60,  Kevil, 
Kentucky  between  8:00  a.m.  and  SKX) 
p.m.  on  Monday  through  Friday,  or  by 
writing  to  John  D.  Sheppard. 
Department  of  Energy  Paducah  Site 
Office.  Post  Office  Box  1410.  MS-103. 
Paducah.  Kentucky  42001.  or  by  calling 
him  at  (502)  441-6804. 

Issued  at  Washington.  DC  on  October  19. 
1998. 

Rachel  M.  Samod. 

Deputy  Advisory  Committee  Management 
Officer. 
(FR  Doc  98-28494  Filed  10-22-98;  8:45  am] 


DEPARTMENT  OF  ENERGY 

Office  of  Fosail  Energy;  National  Coal 
Council;  Open  Meeting 

AGBtCY:  Department  of  Energy. 
ACTION:  Notice  of  open  meetii^^ 
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f:  Pursuant  to  the  provisions  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463.  86  Stat  770).  notice  is 
hereby  given  of  the  following  meeting: 
DATE  AND  TIME:  Thursday.  November  19. 
1998.  9:00  AM. 

Pt^CE:  Four  Seasons  Hotel  2800 
Pennsylvania  Avenue.  NW,  Washington. 
DC. 

FOR  FURTHER  INFORMATKM  CONTACT: 
Margie  D.  Biggerstaff.  U.S.  Department 
of  Energy.  Office  of  Fossil  Energy  (FE- 
5).  Washington.  DC  20585. 

Purpose  of  the  Council:  To  provide 
advice,  information,  recommendations 
to  the  Secretary  of  Energy  on  matters 
relating  to  coal  and  coal  industry  issues. 

Tentative  Agenda 

— Call  to  order  and  opening  remarks  by 

Dr.  E.  Linn  Draper.  Chairman  of  the 

National  Coal  Council. 
— Remarks  by  the  Honorable  Bill 

Richardson.  Secretary  of  Energy 

(invited). 
— Briefing  by  Mary  Hutzler.  Assistant 

Administrator  for  Energy  Information 

Administration,  on  recent  EIA  Study 

on  Impacts  of  Kyoto  Protocol  on  the 

US. 
— Report  by  Dr.  Robert  Nickell  on  the 

Coal  Study  Work  Group. 
— Administrative  reports. 
— Presentation  by  Dr.  Randolph 

Williams,  Environmental  Synergy. 

Inc.,  on  Biodiversity  and  Carbon 

Sequestration. 
—Report  by  Steve  Jenkins,  TECO 

Energy,  on  the  Fourth  Conference  of 

the  Parties  in  Buenos  Aires. 

Argentina. 
— Other  business. 

— Public  comment — 10-minute  rule. 
— Adjournment. 

Public  Participation:  The  meeting  is 
open  to  the  public.  The  Chairman  of  the 
Council  is  empowered  to  conduct  the 
meeting  in  a  fashion  that  will  facilitate 
the  orderly  conduct  of  business.  Any 
member  of  the  public  who  wishes  to  file 
a  written  statement  with  the  Council 
will  be  permitted  to  do  so,  either  before 
or  after  the  meeting.  Members  of  the 
public  who  wish  to  make  oral 
statements  pertaining  to  agenda  items 
should  contact  Margie  D.  Biggerstaff  at 
the  address  or  telephone  number  listed 
above.  Requests  must  be  received  at 
least  five  days  prior  to  the  meeting  and 
reasonable  provisions  will  be  made  to 
include  the  presentation  on  the  agenda. 

Transcripts:  Available  for  pubUc 
review  and  copying  at  the  Public 
Reading  Room.  Room  lE-190.  Forrestal 
Building.  1000  Independence  Avenue, 
S.W.,  Washington,  D.C.,  between  9:00 
AM  and  4:00  PM.  Monday  through 
Friday,  except  Federal  holidays. 


Issued  at  Washington,  DC  on  October  20, 
1998. 
RaclHl  M.  SamtMl. 

Deputy  Committee  Advisory,  Management 

Advisory  Officer. 

(PR  Doc  9S-28497  Filed  10-22-98;  8:4S  am) 
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DEPARTMENT  OF  ENERGY 

Energy  Infbnnation  Administration 

American  Statisttcal  Association 
Commlttse  on  Energy  Statistics 

AOENCY:  Department  of  Energy, 
ACTKM:  Notice  of  open  meeting. 

summary:  Pursuant  to  the  provisions  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463,  86  Stat.  770),  notice  is 
hereby  given  of  the  following  meeting: 

Name:  American  Statistical  Association's 
Committee  on  Energy  Statistics,  a  utilized 
Federal  Advisory  Committee 

Date  and  Time:  Thursday,  November  19, 
8:30  a.m.-3:4S  p.m.;  Friday,  November  20, 
8:30a.m.-12:15  p.m. 

Place:  U.S.  Department  of  Energy,  Fonestal 
Building,  1000  Independence  Ave.,  S.W., 
Washington.  DC  20585 

For  Further  Information  Contact:  Mr. 
William  I.  Weinig.  EI-70.  Committee  Liaison, 
Energy  Information  Administration.  U.S. 
Department  of  Energy,  Washington,  DC 
20585.  Telephone:  (202)  426-1101. 

Purpose  of  Committee:  To  advise  the 
Department  of  Energy.  Energy  Information 
Administration  (EIA).  on  EIA  technical 
statistical  issues  and  to  enable  the  EIA  to 
beneflt  from  the  Comunittee's  expertise 
concerning  other  energy-related  statistical 
matters. 

Tentative  Agenda 

Thursday.  November  19,  1998 

A.  Opening  Remarks  by  the  Chairman 

B.  Major  Topics 

1.  Handling  High-Profile  EIA  Reports 

2.  Ufxlate  on  Greenhouse  Gas 
Environmental  Impact  Studies 

3.  Electricity  Restructuring 

4.  Panel  Discussion  on  Data  Topics  in  the 
21st  Century 

5.  The  National  Energy  Information  Center 
Friday,  November  20.  1998 

6.  A  New  Natural  Gas  Imports  Model  for 
the  Short-Term  Integrated  Forecasting 
System 

7.  Procedures  to  Accelerate  and  Improve 
Short-Term  Natural  Gas  Estimates 

8.  Alternatives  to  Reducing  the  Cost  of  the 
Residential  Energy  Consiunption  Survey 

9.  Public  Comment 

C  Closing  Remarks  by  the  Chairman 
Public  Participation:  The  meeting  is  open 
to  the  public.  The  Chairperson  of  the 
committee  is  empowered  to  conduct  the 
meeting  in  a  fashion  that  will  facilitate  the 
orderly  conduct  of  business.  Written 
statements  may  be  filed  with  the  committee 
either  before  or  after  the  meeting.  If  there  are 
any  questions,  please  contact  Mr.  William  I. 


Weinig.  EIA  Committee  Liaison,  at  the 
address  or  telephone  number  listed  above. 

Transcripts:  Available  for  public  review    ■ 
and  copying  at  the  Public  Reading  Room, 
(Room  lE-190),  1000  Independence  Avenue. 
SW,  Washington,  DC  20585,  (202)  586-3142, 
between  the  hours  of  9:00  a.m.  and  4:00  p.m.. 
Monday  through  Friday. 

Issued  at  Washington,  DC  on  October  20. 
1998. 

Rachel  M.  Samuel. 

Deputy  Advisory  Committee  Management 
Office. 
rPR  Doc  98-28495  Filed  10-22-98;  8:45  am] 


DEPARTMENT  OF  ENERGY 

Office  of  Ensrgy  Research 

Energy  Research  Financial  Assistance 
Program  Notice  M-02;  Plaama  Physics 
Junior  Faculty  Development  Program 

AOENCY:  U.S.  Department  of  Energy 

(DOE). 

ACTKM:  Notice  inviting  grant 

applications. 

summary:  The  Office  of  Fusion  Energy 
Sciences  (OFES)  of  the  Office  of  Energy 
Research  (OER),  U.S.  Department  of 
Energy  hereby  announces  its  interest  in 
receiving  grant  applications  for  support 
under  its  Plasma  Physics  Junior  Faculty 
Development  Program.  Applications 
should  be  from  tenure-track  faculty 
investigators  who  are  currently  involved 
in  experimental  or  theoretical  plasma 
physics  research  and  should  be 
submitted  through  a  U.S.  academic 
institution.  The  purpose  of  this  program 
is  to  support  the  development  of  the 
individual  research  programs  of 
exceptionally  talented  scientists  and 
engineers  early  in  their  careers. 
DATES:  To  permit  timely  consideration 
for  awards  in  FY  1999.  formal 
applications  in  response  to  this  notice 
should  be  received  on  or  before 
February  3. 1999. 
ADDRESSES:  Completed  formal 
applications  referencing  Program  Notice 
99-02  should  be  forwarded  to:  U.S. 
Department  of  Energy.  Office  of  Energy 
Research,  Grants  and  Contracts 
Division,  ER-64. 19901  Germantown 
Road.  Germantown,  Maryland  20874— 
1290.  ATTN:  Program  Notice  99-02. 
The  above  address  must  also  be  used 
when  submitting  applications  by  U.  S. 
Postal  Service  Express,  and  commercial 
mail  delivery  service  or  when  hand 
carried  by  the  applicant. 
FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Ronald  McKnight.  U.S.  Department  of 
Energy.  Office  of  Fusion  Energy 
Sciences.  Science  Division.  ER-55. 
19901  Germantown  Road.  Germantown. 
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Maryland  20874-1290.  Telephone:  (301) 
903-4597.  E-mail: 
ron.mcknightOoer.doe.gov. 

SUPPLBCNTARY  MFORMATKM:  The 
Plasma  Physics  Junior  Faculty 
Development  Program  was  started  in  FY 
1997.  A  principal  goal  of  this  program 
is  to  identify  exceptionally  talmted 
plasma  faculty  members  early  in  their 
careers  and  assist  and  fodlitate  the 
development  of  their  research  programs. 
EligibiUty  for  awards  under  this  notice 
is.  therefore,  restricted  to  tenure-track 
regular  academic  faculty  investigatore 
who  are  conducting  experimental  or 
theoretical  plasma  physics  research. 
Applications  firom  Jimior  Faculty 
involved  in  any  areas  of  plasma  physics 
research,  not  only  magnetic  fusion,  are 
welcomed  and  encouraged.  Emphasis  is 
to  be  placed  on  basic  plasma  science 
research.  For  applications  to  be 
considered  for  funding,  certification  of 
the  status  of  the  applicant  as  a  tenure- 
track  regular  academic  faculty  member 
by  the  head  of  the  applicant's  academic 
department  or  other  university/college 
certifying  official  will  be  required  before 
the  grant  is  awarded.  Awards  made 
under  this  program  will  help  to 
maintain  the  vitality  of  university 
plasma  physics  research  and  asstire 
continued  excellence  in  the  teaching  of 
plasma  physics  and  related  disciplines. 
It  is  anticipated  that  annual  funding 
levels  up  to  $150,000  per  award  may  be 
made  available  for  grants  imder  this 
notice  during  FY  1999.  contingent  upon 
the  availability  of  appropriated  funds. 
Funding  for  equipment  above  this  level 
will  be  considered  on  a  case-by-case 
basis.  DOE  may  make  up  to  three 
awards  during  FY  1999.  depending  on 
the  number  of  meritorious  applications 
and  the  availability  of  appropriated 
funds.  Multiple  year  funding  of  grant 
awards  is  expected,  with  funding 
provided  on  an  annual  basis  subject  to 
availability  of  funds.  These  grants  will 
not  normally  be  renewed  after  the 
project  period  is  completed:  grantees 
may.  however,  submit  new  grant 
applications  to  continue  their  research 
using  the  usual  Office  of  Energy 
Research  grant  application  process. 
Applications  will  be  subjected  to  formal 
merit  review  and  will  be  evaluated 
against  the  following  criteria,  which  are 
listed  in  descending  order  of  importance 
as  set  forth  in  10  CFR  Part  605: 

1.  Scientific  and/or  technical  merit  of 
the  project; 

2.  Appropriateness  of  the  proposed 

method  or  approach; 

3.  Competency  of  applicant's 
persoimel  and  adeqiucy  of  proposed 
resources;  and 

4.  Reasonableness  and 
appropriateness  of  the  proposed  budget. 


General  information  about 
development  and  submission  of 
applications,  eligibility,  limitations, 
evaluations  and  selection  processes,  and 
other  policies  and  procedures  are 
contained  in  the  Application  Guide  for 
the  Office  of  Energy  Research  Financial 
Assistance  Program  and  10  CFR  Part  605 
which  is  available  on  the  Ylotld  Wide 
Web  at:  http://  www.er.doe.gov/ 
production/grants/  grants.html 

The  Catalog  Of  Federal  Domestic  Assistance 
Number  for  this  program  is  81.049.  and  the 
solicitation  control  number  is  BRFAP 10  CFR 
Part  60S. 

Issued  in  Washington.  DC  on  October  1. 
1998. 

John  Rodaejr  dark. 

Associate  Director  fm  Resource  hSanagement, 
Office  of  Energy  Research. 
(FR  Doc  98-28493  Filed  10-22-98;  8:45  ami 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Doctat  No.  RP9e-203-0Mq 

Northern  Natural  Qas  Company;  Notice 
of  Infonnai  Settlement  Cowlsrsnca 

October  19, 1998. 

Take  notice  that  an  informal 
settlement  conference  will  be  convened 
in  this  proceeding  commencing  at  IKH) 
p.m.  on  Monday.  October  26. 1998  and 
continuing  on  Tuesday.  October  27. 
1998.  if  necessary,  at  the  offices  of  the 
Federal  Energy  Re^atory  Commission. 
888  First  Street.  N.E.,  Washington,  D.C.. 
20426,  for  the  purpose  of  exploring  the 
possible  settlonent  of  the  above- 
referenced  docket. 

Any  party,  as  defined  by  18  CFR 
385.102(c).  or  any  participant  as  defined 
by  18  CFR  385.102(b).  is  invited  to 
attend.  Persons  wishing  to  become  a 
party  must  move  to  intervene  and 
receive  intervenor  status  pursuant  to  the 
Commission's  regulations  (18  CFR 
385.214). 

For  additional  information,  please 
contact  Sandra  ).  Delude  at  (202)  208- 
0583.  Bob  Keegan  at  (202)  208-0158.  or 
Edith  A.  Gihnore  at  (202)  208-2158. 
David  P.  BeetSHS, 
Secietaiy. 

(FR  Doc.  98-28425  Filed  10-22-98;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regidalory 
Commisaion 

[Doetat  Na  CP9S-15-000] 

Northern  Natural  Gas  Compsny.  Notice 
of  Requeat  Under  Blanket 
AutlKHliatlon 

October  19, 1998. 

Take  notice  that  on  October  13. 1998, 
Northern  Natural  Gas  Company. 
(Applicant).  P.O.  Box  3330.  Omaha. 
Nebraska.  68103-0330.  filed  in  Docket 
No.  CP99-1 5-000  a  request  pursuant  to 
Sections  157.205. 157.212.  and  157.216 
of  the  Commission's  Regulations  imder 
the  Natural  Gas  Act  (18  CFR  157.205. 
157.212.  and  157.216)  for  approval  to 
upgrade  an  existing  delivery  tap  for 
service  to  Alliant-IES  (Alliant).  under 
Applicant's  blanket  certificate  issued  in 
Docket  Nos.  CP82-401-000.  pursuant  to 
Section  7(c)  of  the  Natural  Gas  Act 
(NGA).  all  as  more  fully  set  forth  in  the 
request  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Applicant  proposes  to  upgrade  an 
existing  delivery  tap.  located  in 
Hamilton  County.  Iowa,  to 
accommodate  increased  natural  gas 
deliveries  to  Alliant  under  currently 
effective  throughput  service  agreements. 
Applicant  states  that  the  upgrade 
indudes  the  replacement  of  the  existing 
meter  and  regulators  with  no 
anticipated  ground  disturbance. 
Applicant  asserts  that  Alliant  has 
requested  the  upgrade  of  the  existing 
delivery  point  to  provide  increased 
natural  gas  servioe  to  the  Ellsworth  #1 
town  border  station  to  serve  additional 
interruptible  voliunes.  Applicant  further 
asserts  that  the  estimated  peak  day 
voliune  at  the  upgraded  delivery  point 
will  change  from  650  MMBtu  to  1040 
MMBtu  and  that  the  estimated  annual 
volume  at  the  upgraded  deUvery  point 
will  change  from  76.000  MMBtu  to 
96.444  MMBtu.  It  is  indicated  that  the 
total  estimated  cost  to  upgrade  this 
delivery  point  is  S25.000.  which  Alliant 
will  reimburse  Applicant. 

It  is  asserted  by  AppUcant  that  the 
proposed  activity  is  not  prohibited  by 
Applicant's  existing  tariff  and  that 
Applicant  has  sufficient  capacity  to 
accommodate  the  changes  proposed 
herein  without  detriment  or 
disadvantage  to  any  of  Applicant's  othw 
customers. 

Any  person  or  the  Commission's  Staff 
may.  within  45  days  of  the  issuance  of 
the  instant  notice  by  the  Commissicm. 
file  pursuant  to  Rule  214  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214),  a  motion  to 
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intervene  and  pursuant  to  Section 
157.205  of  the  regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205),  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activities  shall  be  deemed 
to  be  authorized  effective  the  day  after 
the  time  allowed  for  Hling  a  protest.  If 
a  protest  is  Hied  and  not  withdrawn  30 
days  after  the  time  allowed  for  filing  a 
protest,  the  instant  request  shall  be 
treated  as  an  application  for 
authorization  pursuant  to  Section  7  of 
the  Natural  Gas  Act. 
David  P.  Boergen, 
Secretary. 
IFR  Doc.  98-28426  Filed  10-22-98;  8:45  am] 

■UMQ  OOOC  tTir-M-M 


DEPARTMENT  OF  ENERGY 

F«(toral  Energy  Regulatory 
Commission 

Poclwt  Na  EI.M-74-00(q 

South  Mississippi  Etoctrtc  Powor 
Association  v.  Entsrgy  Ssrvlcss,  Inc.; 
Notlcs  of  Filing 

October  19, 1998. 

Take  notice  that  on  September  1, 
1998.  Southern  Mississippi  Electric 
Power  Association  tendered  for  filing  a 
complaint  against  Entergy  Services,  Inc., 
as  agent  for  Entergy  Arltainsas,  Inc., 
Entergy  Gulf  States,  Inc.,  Entergy 
Louisiana,  Inc.,  Entergy  Mississippi. 
Inc..  and  Entergy  New  Orleans,  Inc., 
(collectively,  Entergy)  in  connection 
with  Entergy's  May  5.  Update  to  its 
Open  Access  Transmission  Tariff 
(OATT)  filed  in  Docltet  No.  ER98-2910- 
000.  as  modified  and  supplemented  on 
May  15  and  August  14. 1998. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  888 
First  Street.  N.E..  Washington.  D.C. 
20426.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  and 
protests  should  be  filed  on  or  before 
October  30. 1998.  Protests  will  be 
considered  by  the  Commission  to 
determine  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 


inspection.  Answers  to  the  complaint 

are  also  due  on  October  30, 1998. 

David  P.  BoergBTt, 

Secretary. 

IFR  Doc.  98-28461  Filed  10-22-98;  8:45  am) 

anxMQ  OOOC  iTir-ei-M 

DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  CPW-10-000] 

Soutttem  Natural  Gas  Company; 
Notice  of  Request  Under  Blanket 
Authorization 

October  19. 1998. 

Take  notice  that  on  October  8. 1998. 
Southern  Natiuvl  Gas  Company 
(Southern).  P.O.  Box  2563.  Birmingham. 
Alabama  35202-2563.  filed  in  Docket 
No.  CF99-1 0-000  a  request  pursuant  to 
Sections  157.205  and  157.212  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205  and 
157.212)  for  authorization  to  install 
regulating  facilities  at  an  existing 
delivery  point  under  Southern's  blanket 
certificate  issued  in  Docket  No.  CP82- 
406-000  pursuant  to  Section  7  of  the 
Natural  Gas  Act.  all  as  more  fully  set 
forth  in  the  request  that  is  on  file  with 
the  Conunission  and  open  to  public 
inspection. 

Southern  states  that  it  is  currently 
authorized  to  deliver  natural  gas  to 
Mississippi  Valley  Gas  Company  (MVG) 
at  Southern's  West  Lincoln  Delivery 
Point  (meter  station),  as  specified  under 
the  Exhibit  B  to  the  Service  Agreement 
between  Southern  and  MVG.  The  meter 
station  is  located  at  or  near  Milepost 
39.148  on  Southern's  18-inch  Cranfield- 
Gwinville  Line  in  Section  8,  Township 
7  North.  Range  7  East.  Lincoln  County. 
Mississippi. 

MVG  nas  requested  and  Southern  has 
agreed  to  make  certain  modifications  to 
the  meter  station  to  increase  the 
reliability  of  service  and  minimize 
interruptions  caused  by  fluctuations  in 
pressure  on  Southern's  pipelines. 
Southern  v^ill  modify  the  existing  meter 
station  by  installing  two  2"  Fisher 
626HM-195  regulators.  There  will  be  no 
change  in  contract  pressure  as  a  result 
of  the  modifications  and  the  estimated 
cost  is  $12,160.  Southern  states  that  the 
proposed  modifications  will  not  result 
in  any  termination  of  service,  will  not 
have  any  impact  on  Southern's  peak  day 
or  annual  deliveries  and  will  not  result 
in  a  change  in  the  total  Firm 
Transportation  Demand  delivered  to 
MVG.  Southern  also  states  that  the 
modifications  are  not  prohibited  by  its 
existing  tariff  and  that  Southern  has  the 


ability  to  accomplish  the  deliveries  to 
MVG  without  detriment  or  disadvantage 
to  its  other  customers. 

Any  person  or  the  Commission's  staff 
may,  within  45  days  after  issuance  of 
the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Conmiission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuit  to  Section 
157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefore, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  efiiBctive  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed 
for  filing  a  protest,  the  instant  request 
shall  be  treated  as  an  application  for 
authorization  pursuant  to  Section  7  of 
the  Natural  Gas  Act. 
David  P.  Boergan,  . 
Secretary. 

IFR  Doc.  98-28427  Filed  10-22-98;  8:45  ami 
MUJNQ  OOOC  anr-ai-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Prelect  Na  2389] 

Edwards  Manufacturing  Company,  City 
of  Augusta.  Maine;  Notice  of  Plan  To 
Remove  EdMrards  Dam 

October  19. 1998. 

A  plan  was  filed  on  September  30. 
1998,  for  removal  of  Edwards  Dam  as 
contemplated  in  the  settlement 
agreement  approved  by  the  Commission 
on  September  16. 1998.  Included  with 
the  filing  is  a  motion  requesting 
Commission  approval  of  the  plan. 

The  dam  removal  plan  is  filed  by  the 
State  of  Maine  in  anticipation  of  transfer 
of  the  project  license  to  the  State  of 
Maine  on  January  1. 1999.  Dam  removal 
and  property  restoration  are  scheduled 
for  completion  in  1999  following  license 
transfer.  The  State  of  Maine  proposes  to 
use  controlled  demolition  blasting  to 
establish  an  initial  breach  in  the  dam. 
followed  by  the  dismantling  of  the 
remainder  of  the  dam  using 
conventional  excavation  equipment. 
The  goal  of  dam  removal  and  property 
restoration  is  to  return  the  site  to  a 
condition  suitable  for  mixed  use. 
including,  but  not  limited  to. 
recreational,  commercial,  and  industrial 
uses. 

Copies  of  the  plan  are  available 
through  the  Commission's  Public 
Reference  Room  at  the  address  listed 
below.  In  addition,  the  document  may 
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be  obtained  through  the  Commission's 
Records  Information  Management 
System  (RIMS)  available  through  the 
Commission's  Homepage  at 
vtrww.ferc.fed.us. 

Comments  on  the  dam  removal  plan 
and  request  for  Commission  approval 
may  be  filed  within  30  days  of  the  date 
of  this  notice  at  the  following  address: 
The  Secretary.  Federal  Energy 
Regulatory  Commission.  888  First 
Street.  N.E..  Washington.  D.C.  20426. 

Please  include  the  project  niunber  (P- 
2389)  prominently  on  any  filing.  For 
additional  information,  please  contact 
Mr.  John  A.  Schnagl  at  (202)  219-2661. 
David  P.  BoergerB, 
Secretary. 

IFR  Doc.  98-28462  Filed  10-22-98;  8:45  am] 
auMO  OOOC  •riT-oi-M 


DEPARTMENT  OF  ENERGY 

Fedecal  Energy  Regulatory 
Commission 

(Doclisl  Na  ELS»-3-000,  et  sL] 

MidAmerican  Energy  Co..  et  aL; 
Eiectrlc  Rale  and  Corporate  Regulation 
Riings 

October  16. 1998. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  MidAmerican  Energy  Company   . 

(Docket  No.  EL99-3-000I 

Take  notice  that  on  October  8. 1998. 
MidAmerican  Energy  Company  filed  a 
Petition  for  Enforcement  and 
Declaratory  Order  pursuant  to  section 
210(h)(2)(B)  of  the  PubUc  UtiUty 
Regulatory  Policies  Act  of  1978  (16 
U.S.C  824a-3(h)(2)(B)(1994))  and  Rule 
207(a)(2)  of  the  Commission's  rules  of 
practice  and  procedure  (18  CFR 
385.207(a)(2)).  MidAmerican  requests 
the  Commission  to  initiate  an 
enforcement  action  to  enjoin  the  Iowa 
Utilities  Board  (lUB)  from  implementing 
a  final  decision  it  issued  pursuant  to 
Iowa's  Alternate  Energy  Production 
(AEP)  Statute  and  S  199-15.11(5)  of  the 
implementing  regulations  thereunder 
that  directs  MidAmerican  to 
interconnect  an  AEP  facility  owned  by 
David  M.  Leisinger  with  the 
MidAmerican  system  to  ofiior  net  billing 
metering  arrangements.  MidAmerican 
also  requests  the  Commission  to  issue  a 
declaratory  order  that  the  final  decision 
of  the  lUB  is  preempted  by  PURPA,  if 
the  AEP  facility  is  a  qualifying  facility 
(QF).  or  by  the  Federal  Power  Act.  if  the 
AEP  facility  is  not  a  QF. 

Comment  date:  Noveml>er  16. 1998.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


2.  Eclipse  Energy,  Inc.,  AC  Power 
Corporation,  Russell  Energy  Services 
Qnnpany,  Alpena  Power  Marketing, 
L.L.C,  Western  SUtes  Power  Providers, 
Inc.,  Entergy  Services,  Inc.,  UGI  Power 
Supply,  Inc..  Energy  Unlimited,  Inc. 

(Docket  Nos.  ER94-1099-018.  ER97-2867- 
005,  ER9&-2882-008,  ER97-4745-004. 
ER95-1459-012.  ER99-169-000,  ER96- 
2715-009.  ER98-1622-002I 

Take  notice  that  the  following 
informational  filings  have  been  made 
with  the  Commission  and  are  available 
for  public  inspection  and  copying  in  the 
Commission's  Public  Reference  Room: 

On  October  8. 1998.  Eclipse  Enei^. 
Inc.  filed  certain  information  as  required 
by  the  Commission's  June  15. 1994 
letter  order  in  Docket  No.  ER94-1099- 
000. 

On  October  8. 1998.  AC  Power 
Corporation  filed  certain  information  as 
required  by  the  Commission's  July  8. 
1995  order  in  Docket  No.  ER97-2867- 
000. 

On  October  8. 1998.  Russell  Energy 
Services  Company  filed  certain 
information  as  required  by  the 
Conmiission's  October  30. 1996  order  in 
Docket  No.  ER96-2882-000. 

On  October  9. 1998.  Alpena  Power 
Marketing.  L.L.C.  filed  certain 
information  as  required  by  the 
Commission's  November  13. 1997  order 
in  Docket  No.  ER97-4745-000. 

On  October  9. 1998.  Western  States 
Power  Providers,  Inc.  filed  certain 
information  as  required  by  the 
Commission's  October  10. 1995  letter 
order  in  Docket  No.  ER95-1459-000. 

On  October  9. 1998.  Entergy  Services. 
Inc.  filed  certain  information  as  required 
by  the  Commission's  December  17. 1997 
order  in  Docket  No.  ER96-2709-000. 

On  October  9. 1998.  UGI  Power 
Supply,  Inc.  filed  certain  information  as 
required  by  the  Commission's  October 
11. 1996  order  in  Docket  No.  ER96- 
2715-000. 

On  October  9, 1998,  Energy 
Unlimited,  Inc.  filed  certain  information 
as  required  by  the  Commission's  May  5. 
1998  Older  in  Docket  No.  ER9S-1622- 
000. 


3.  Cinergy  Serrioes,  Inc. 

(Docket  No.  ER98-523-0011 

Take  notice  that  on  October  13, 1998. 
Cinergy  Services,  Inc.  on  behalf  of  The 
Cincinnati  Gas  &  Electric  Company  and 
PSI  Energy.  Inc.  (the  Cinergy  Operating 
Companies),  filed  a  supplemental 
compliance  filing  in  this  dodcet  on 
January  6, 1998. 

Copies  of  this  filing  have  bem  served 
upon  the  state  commissions  of  Otuo, 
Indiana  and  the  Customers  in  this 
proceeding. 


Comment  date:  November  2. 1998.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  Enserco  Energy  Inc.,  UGI  Power 
Sui^ly,  Inc.,  CHI  Power  Mariceting, 
Inc.  CX)M/Enefgy  Marketing.  Inc., 
Griffin  Energy  Marketing,  LX.C, 
Continental  Energy  Servicca,  L.UC, 
United  American  Energy  Corp. 

(Docket  Nos.  ER96-2964-008.  ER96-2715- 
010,  ER96-2640-008.  ER98-M9-003.  ER97- 
4168-004.  ER97-319-007.  and  ER96-3092- 
0091 

Take  notice  that  the  following 
informational  filings  have  been  made 
with  the  Commission  and  are  available 
for  public  inspection  and  copying  in  the 
Commission's  Public  Reference  Room: 
On  October  9. 1998.  Enserco  Ener^ 
Inc.  filed  certain  information  as  required 
by  the  Commission's  Dec«nber  1. 1996 
order  in  Docket  No.  ER9&-2964-000. 

On  October  9. 1998.  UGI  Power 
Supply.  Inc.  filed  certain  infonnation  as 
required  by  the  Commission's  October 
11. 1996  order  in  Docket  No.  ER9&- 
-4715-000. 

On  October  13. 1998.  CHI  Power 
Marketing,  Inc.  filed  certain  information 
as  required  by  the  Commission's 
September  12. 1996  order  in  Docket  No. 
ER96-264O-000. 

On  October  13. 1998.  OOM/Eneigy 
Marketing.  Inc.  filed  certain  information 
as  required  by  the  Commission's 
December  23. 1997  order  in  Docket  No. 
ER98-449-000. 

On  October  13. 1998.  Ckififin  Energy 
Marketing.  L..L.C  filed  certain 
information  as  required  by  the 
Commission's  October  29. 1997  order  in 
Docket  No.  ER97-4168-000. 

On  October  13. 1998.  Continental 
Energy  Services.  L.L.C  filed  certain 
infonnation  as  required  by  the 
Commission's  December  31. 1996  order 
in  Docket  No.  ER97-319-000. 
On  October  13, 1998.  United 
American  Energy  Corp.  filed  certain 
information  as  required  by  the 
Commission's  January  3. 1997  letter 
Older  in  Docket  No.  ER96-3092-000. 

5.  Portland  General  Electric  Campamj 

IDocket  Na  ER98-375»-001| 

Take  notice  that  on  October  13. 1998. 
Pmtland  General  Electric  Company 
(PGE),  in  aocordance  with  the 
Commission's  September  11. 1998. 
order  in  the  above-captioned  dodut, 
filed  its  compliance  filing. 

The  compliance  filing  has  been  served 
upon  all  Pwticipants  in  this  mattw. 

Comment  date:  November  2. 1998.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 
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6.  Unitil  Power  Carp. 

(Docket  No.  ERg9-168-000| 

Take  notice  that  on  October  13,  1998, 
Unitil  Power  Corp.  (UPC),  tendered  for 
flling  a  service  agreement  between  UPC 
and  TransCanada  Power  Marketing  Ltd. 
(TransCanada),  for  service  under  UPC's 
Market-Based  Power  Sales  Tariff.  This 
Tariff  was  accepted  for  filing  by  the 
Commission  on  September  25. 1997.  in 
Docket  No.  ER97-2460-000. 

UPC  requests  an  effective  date  of 
September  18, 1998.  for  the  service 
agreement  with  TransCanada. 

Comment  date:  November  2, 1998.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  Fitohburg  Gas  and  Electric  Light 
Company 

[Docket  No.  ER99-1 76-000) 

Take  notice  that  on  October  13. 1998. 
Fitchburg  Gas  and  Electric  Light 
Company  (Fitchburg).  tendered  for  filing 
a  service  agreement  between  Fitchburg 
and  TransCanada  Power  Marketing  Ltd. 
(TransCanada),  for  service  under 
Fitchburg's  Market-Based  Power  Sales 
Tariff.  This  Tariff  was  accepted  for  filing 
by  the  Commission  on  September  25, 
1997.  in  Docket  No.  ER97-2463-000. 

Fitchburg  requests  an  effective  date  of 
September  18. 1998.  for  the  service 
agreement  with  TransCanada. 

Comment  date:  November  2. 1998.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  Western  Resourcas,  Inc. 

[Docket  No.  ER99-1 77-000) 

Take  notice  that  on  October  13. 1998. 
Western  Resources,  bic.  (Western 
Resources),  tendered  for  filing 
agreements  between  Western  Resources 
and  Tenaska  Power  Services  Company 
and  OGftE  Energy  Resources.  Western 
Resources  states  that  the  purpose  of  the 
agreements  is  to  permit  the  customers  to 
take  service  under  Western  Resources' 
market-based  power  sales  tariff  on  file 
with  the  Commission. 

The  agreements  are  proposed  to 
become  effective  September  17. 1998. 

Copies  of  the  filing  were  served  upon 
Tenaska  Power  Services  Company. 
OGftE  Energy  Resources,  and  the  iCansas 
Corporation  Commission. 

Comment  date:  November  2. 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

9.  The  Montana  Power  Company 

[Docket  No.  ER99-1 79-000] 

Take  notice  that  on  October  13. 1998. 
The  Montana  Power  Company 
(Montana),  tendered  for  filing  with  the 
Federal  Energy  Regulatory  Commission 
a  supplement  to  Montana  Rate  Schedule 


FERC  No.  177,  Amendment  No.  1.  Rate 
Schedule  FERC  No.  177  is  a  Power  Sales 
Agreement  between  Montana  and  Puget 
Sound  Energy. 

Comment  date:  November  2. 1998.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  Minnesota  Power  ft  Light  Company 

[Docket  No.  ER9»-1 80-000) 

Take  notice  that  on  October  13, 1998. 
Miiuiesota  Power  &  Light  Company  and 
Superior  Water.  Light  and  Power 
tendered  for  filing  a  signed  Service 
Agreement  for  Umbrella  Firm  Point-to- 
Point  Transmission  Service  with 
Consumers  Energy  Company  and  The 
Detroit  Edison  Company  (collectively, 
the  Michigan  Companies)  under  its 
Transmission  Service  Agreement  to 
satisfy  its  filing  requirements  under  this 
tariff. 

Comment  date:  November  2, 1998.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

11.  Louisville  Gas  And  Electric/ 
Kentucky  Utilities  Company 

[Docket  No.  ER99-181-000I 

Take  notice  that  on  October  13. 1998. 
Louisville  Gas  and  Electric  Company/ 
Kentucky  UtiliUes  (LG&E/KU).  tendered 
for  filing  an  executed  Service 
Agreement  for  Firm  Point-To-Point 
Transmission  Service  between  LGftE/ 
KU  and  Consumers  Energy  Company 
and  The  Detroit  Edison  Company 
(refierred  to  collectively  as  the  Michigan 
Companies)  under  LG&E/KU's  Open 
Access  Transmission  Tariff. 

Comment  date:  November  2. 1998.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

12.  Texas  Utilities  Electric  Company 

[Docket  No.  ER9»-182-000] 

Take  notice  that,  on  October  13. 1998, 
Texas  Utilities  Electric  Company  (TU 
Electric),  tendered  for  filing  an  executed 
Transmission  Service  Agreement  (TSA) 
with  Southern  Company  Energy 
Mariieting.  L.P.,  for  certain  Unplanned 
Service  transactions  under  TU  Electric's 
Tariff  for  Transmission  Service  To. 
From  and  Over  Certain  HVDC 
Interconnections. 

TU  Electric  requests  an  effective  date 
for  the  TSA  that  will  permit  it  to 
become  effective  on  or  before  the  service 
commencement  date  under  the  TSA. 
Accordingly.  TU  Electric  seeks  waiver 
of  the  Commission's  notice 
requirements. 

Copies  of  the  filing  were  served  on 
Southern  Company  Energy  Marketing, 
L.P..  as  well  as  the  Public  Utility 
Commission  of  Texas. 


Comment  date:  November  2, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

13.  Illinois  Power  Company 

[Docket  No.  ER99-1 83-000) 

Take  notice  that  on  October  13. 1998. 
Illinois  Power  Company  (Illinois 
Power).  500  South  27th  Street.  Decatur. 
Illinois  62522,  tendered  for  filing  a 
Netting  Agreement  between  Citizens 
Power  Sales  (Citizens)  and  Illinois 
Power.  The  Netting  Agreement 
principally  provides  that,  during  each 
month  in  which  payments  for  wholesale 
power  services  are  due.  Illinois  Power 
and  Citizens  will  net  the  amounts  owed 
by  each  party  to  the  other,  such  tliat  the 
only  payment  to  be  made  will  be  by  the 
party  owing  the  diffierence  between  the 
two  amounts. 

Illinois  Power  has  requested  an 
effective  date  of  September  15. 1998. 

Comment  date:  November  2. 1998.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

14.  Idaho  Power  Company 

(Docket  No.  ER99-184-O00I 

Take  notice  that  on  October  13. 1998. 
Idaho  Power  Company  (IPC),  tendered 
for  filing  with  the  Federal  Energy 
Regulatory  Commission  a  Confirmation 
Agreement  under  Idaho  Power 
Company  FERC  Electric  Tariff  No.  6. 
Market  Rate  Power  Sales  Tariff,  between 
Idaho  Power  Company  and  Washington 
Water  Power  Company. 

Comment  date:  November  2. 1998.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

15.  Idaho  Power  Company 

(Docket  No.  ER99-1 85-000) 

Take  notice  that  on  October  13. 1998, 
Idaho  Power  Company  (IPC),  tendered 
for  filing  with  the  Federal  Diergy 
Regulatory  Commission  Service 
Agreements  under  Idaho  Power 
Company  FERC  Electric  Tariff  No.  6. 
Market  Rate  Power  Sales  Tariff,  between 
Idaho  Power  Company  and  Washington 
Water  Power  Company. 

Comment  date:  November  2, 1998.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

16.  San  Diego  Gaa  ft  Electric  Company 

(Docket  No.  BR99-186-000] 

Take  notice  that  on  October  13, 1998, 
San  Diego  Gas  and  Electric  Com]}any 
(SDGftE),  tendered  for  filing  an 
unexecuted  Service  Agreement  between 
SDGftE  and  NutraSweet  Kelco  Company 
(Kelco)  for  service  under  SDGftE's  Open 
Access  Distribution  Tariff  (OADT)- 
SDGftE  states  that  it  and  Kelco  have 
been  unable  to  agree  as  to  whether 
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SDG&E  is  required  to  purchase  the 
output  of  Kelco's  Qualifying  FaciUty  at 
San  Diego.  California  after  October  19. 
1998.  SIXJ&E  further  states  that  it 
tenders  the  Service  Agreement  to  assure 
that  service  under  the  OADT  is  available 
to  Kelco.  should  it  be  needed,  after 
October  19. 1998. 

Copies  of  this  filing  have  been  served 
upon  the  California  F*ublic  Utilities 
Commission  and  Kelco. 

SDG&E  requests  that  the  Service 
Agreement  be  made  effective  as  of 
October  19. 1998. 

Comment  date:  November  2. 1998.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

17.  Arizona  Public  Service  Company 

[Docket  No.  ER99-187-0001  ' 

Take  notice  that  on  October  13. 1998. 
Arizona  Public  Service  Company  (APS), 
tendered  for  filing  an  Umbrella  Service 
Agreement  to  provide  Non-Firm  Point- 
to-Point  Transmission  Service  to  Avista 
Energy  Inc.  (Avista),  under  APS'  Open 
Access  Transmission  Tariff. 

A  copy  of  this  filing  has  been  served 
on  Avista  and  the  Arizona  Corporation 
Commission. 

Comment  date:  November  2, 1998.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

18.  Consumers  Energy  Company 

(Docket  No.  ER99-188-000) 

Take  notice  that  on  October  13. 1998. 
Consumers  Energy  Company 
(Consumers),  tendered  for  filing  an 
executed  service  agreement  for  Non- 
Firm  Point-to-Point  Transmission 
Service  pursuant  to  the  Joint  Open 
Access  Transmission  Service  Tariff  filed 
on  December  31. 1996  by  Consumers 
and  The  Detroit  Edison  Company 
(Detroit  Edison),  with  Duke  Power,  a 
Division  of  Duke  Energy  Corporation. 

Copies  of  the  filed  agreement  were 
served  upon  the  Michigan  Public 
Service  Commission.  E)etroit  Edison  and 
the  transmission  customer. 

Comment  date:  November  2, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraphs 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street.  NE.  Washington.  DC 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  rules  of 
practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
the  comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 


taken,  but  will  not  serve  to  make 

protestants  parties  to  the  proceeding. 

Any  person  wishing  to  become  a  party 

must  file  a  motion  to  intervene.  Copies 

of  these  filings  are  on  file  with  the 

Commission  and  are  available  for  public 

inspection. 

David  P.  Boergen, 

Secretary. 

[FR  Doc.  98-28428  Filed  10-22-98;  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

(ER-FRL-648ft-4] 

Environmental  ImfMCt  Statements; 
Notice  dfAvallatiiilty 

Responsible  Agency:  Office  of  Federal 

Activities,  General  Information  (202) 

564-7167  OR  (202) 564-7153. 
Weekly  Receipt  of  Environmental 

Impact  Statements  Filed  October  12, 

1998  Through  October  16, 1998 

Pursuant  to  40  CFR  1506.9. 

EIS  No.  980417,  DRAFT  EIS,  AFS,  OR. 
Mill  Creek  Watershed  Timber  Sales 
Project,  Implementation,  Ochoco 
National  Forest,  Crook  County.  OR, 
Due:  November  30. 1998.  Contact: 
Dave  Owens  (541)  416-6425. 

OS  No.  980418.  DRAFT  SUPPLEMENT. 

.  FHW.  NB.  US  75  Highway  Roadway 
Improvement.  Updated  Information. 
Improvements  from  segment  Murray 
(Highway  N-1)  to  Bellevue  Fairview 
Road),  Cass  and  Sarpy  Counties,  NB, 
Due:  December  07,  1998,  Contact: 
Edward  Kosola  (402)  437-5521. 

EIS  No.  980419.  DRAFT  EIS.  COE.  FL, 
Programmatic  EIS — Central  and 
Southern  Florida  Multi-Purpose 
Project.  Comprehensive  Review 
Study.  Everglades  National  Park, 
Orlando  to  Florida  Bay.  FL.  Due: 
December  31, 1998.  Contact:  Elmar 
Kurzbach  (904)  232-2325. 

EIS  No.  980420.  DRAFT  EIS,  AFS.  MT. 
Ash  and  Iron  Mountain  Grazing 
Permit  Reissuance.  Allotment  Gallatin 
National  Forest,  Park  County,  MT, 
Due:  December  07, 1998.  Contact:  Pat 
Hoppe  (406) 848-7375. 

EIS  No.  980421.  DRAFT  EIS.  COE.  OR. 
WA.  Columbia  and  Lower  Willamette 
River  Federal  Navigation  Channel, 
Improvement  Channel  Deepening.  OR 
and  WA.  Due:  December  07. 1998. 
Contact:  Steve  Stevens  (503)  808- 
4768. 

EIS  No.  980422,  DRAFT  EIS,  AFS.  ID. 
West  Fork  Potlatch  Timber 
Harvesting.  Road  Construction, 
Reforestation  and  Watershed 
Restoration.  Palouse  Ranger  District. 
Latah  Counfy.  ID.  Due:  December  14. 


1998,  Contact:  Kari  Dekome  (208) 
875-1131. 

EIS  No.  980423,  DRAFT  EIS,  FHW.  VT. 
VT  9/100  Transportation 
Improvement  Study  (NH-010-1(33). 
In  the  Towns  of  Wilmington  and  West 
Dover.  Federal  Permits  and 
Approvals.  NPDES  Permit  and  COE 
Sec^on  10  and  404  Permits.  Windham 
County,  VT,  Due:  December  19, 1998, 
Contact:  Kenneth  R  Sikora.  )r.  (802) 
828-4423. 

EIS  No.  980424,  DRAFT  EIS,  FTA.  NY. 

Buffalo  Inner  Harbor  Development 
•    Project.  Funding  and  COE  Section  10 
and  404  Permits.  Downtown 
Waterfront  Redevelopment  Project. 
Eric  County.  NY.  Due:  December  07. 
1998.  Contact:  Anthony  G.  Carr  (212) 
264-8162. 

EIS  No.  980425.  FINAL  EIS.  FHW,  IL, 
Federal  Aid  Route  310/US  67 
Expressway  Study,  Godfrey  to 
Jacksonville,  Funding  and  COE 
Section  404  Permit.  Madison.  Jersey, 
Greene,  Morgan  and  Scott  Counties. 
IL,  Due:  November  16,  1998,  Contact: 
William  C.  Jones  (708)  283-3510. 

EIS  No.  980426,  DRAFT  EIS,  AFS.  ID. 
Coeur  d'Alene  River  Ranger  District 
Noxious  Weed  Control  Project. 
Treating  76  Specific  Sites  across 
District,  Kootenai  and  Shoshone 
Counties.  ID,  Due:  December  07,  1998, 
Contact:  Kristin  Philbrook  (208)  769- 
3000. 
Dated:  October  20, 1998. 

Ken  Mittelholtz. 

Environmental  Protection  Specialist,  Office 

of  Federal  Activities. 

[FR  Doc.  98-28510  Filed  10-22-98:  8:45  am) 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

Public  Information  CoWeclion 
Approved  by  Office  of  Management 
and  Budget 

October  19. 1998. 

The  Federal  Communications 
Commission  (FCC)  has  received  Office 
of  Management  and  Budget  (OMB) 
approval  for  the  following  public 
information  collection  pursuant  to  the 
Paperwork  Reduction  Act  of  1995,  Pub. 
L.  96-511.  An  agency  may  not  conduct 
or  sponsor  a  collection  of  information 
unless  it  displays  a  currently  valid 
control  number.  Not  withstanding  any 
other  provisions  of  law,  no  person  shall 
be  subject  to  any  penalty  for  failing  to 
comply  with  a  collection  of  information 
subject  to  the  Paperwoii:  Reduction  Act 
(PRA)  that  does  not  display  a  valid 
control  number.  Questions  concerning 
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the  OMB  control  numbers  and 
expiration  dates  should  be  directed  to 
Judy  Boley,  Federal  Communications 
Commission,  (202)  418-0214. 

Federal  Cominuiiications  Cominiuioii 

OMB  Control  No.:  3060-0767. 

Expiration  Date:  10/31/2001. 

Title:  Auction  Forms  and  License 
Transfer  Disclosures  Supplement  for  the 
2nd  R&O,  Order  on  Reconsideration, 
and  5th  NPRM  in  CC  Docket  92-297. 

Form  Ato.;  N/A. 

Estimated  Annua]  Burden:  773,000 
annual  hours;  30  minutes  to  4  hours  per 
response;  180,000  responses. 

"Description:  The  rules  require  small 
business  applicants  to  submit 
ownership  information  and  gross 
revenue  calculations,  and  all  applicants 
must  submit  joint  bidding  agreements. 
In  the  cases  of  defaults  the  FCC  retains 
the  discretion  to  reauction  such 
licenses.  Finally,  licensees  transfering 
licenses  within  three  years  are  required 
to  maintain  a  file  of  all  documents  and 
contracts  pertaining  to  the  transfer. 
Certification  is  required  for  entities 
dropping  out  of  auction  to  secure 
,  certain  ownership  interests  in 
participants.  Small  busines,  must 
disclose  to  the  Commission 
informmation  regarding  partitioning  and 
disaggregation  to  avoid  unjust 
enrichment. 

Oh4B  Control  No.:  3060-0801. 

Expiration  Date:  3/31/1999. 

Title:  Amendment  of  the 
Commission's  Rules  Regarding 
Installment  Payment  Financing  for 
Personal  Communications  Services 
(PCS)  Licenses— WT  E)ocket  97-82, 
Fourth  Report  and  Order 

Form  No.:  W A. 

Estimated  Annual  Burden:  188  annual 
hours;  .25  hours  per  response;  750 
responses. 

Description:  The  C  Block  Fourth 
Report  and  Order  requires  each 
applicant  for  C  block  sectrum  to  attach 
to  its  short-form  application  a  statement 
made  under  penalty  of  perjury 
indicating  whether  or  not  the  applicant 
has  ever  been  in  default  on  any 
Commission  licenses  or  has  ever  been 
delinquent  on  any  non-tax  debt  ov«med 
to  any  Federal  agency.  This  information 
will  allow  the  Commission  to  determine 
the  amount  of  the  upfront  payment  to  be 
paid  by  each  applicant  and  will  help 
ensure  that  C  block  reauctions  are 
conducted  fairly  and  efficiently. 

Federal  Conununications  Commission. 

Magalie  Rooun  Salas, 

Secretary. 

(PR  Doc.  9a-28478  Filed  10-22-98;  8:45  am] 
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FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

Sunshine  Act  Meeting 

Pursuant  to  the  provisions  of  the 
"Government  in  the  Sunshine  Act"  (5 
U.S.C.  552b),  notice  is  hereby  given  that 
the  Federal  Deposit  Insurance 
Corporation's  Board  of  directors  will 
meet  in  open  session  at  9:00  a.m.  on 
Tuesday,  October  27, 1998,  to  consider 
the  following  matters: 

Summary  Agenda:  No  substantive 
discussion  of  the  following  items  is 
anticipated.  These  matters  will  be 
resolved  with  a  single  vote  unless  a 
member  of  the  Board  of  Directors 
requests  that  an  item  be  moved  to  the 
discussion  agenda. 

Disposition  of  minutes  of  previous 
Board  of  Directors'  meetings. 

Reports  of  actions  taken  pursuant  to 
authority  delegated  by  the  Board  of 
Directors. 

Memorandum  and  resolution  re: 
Revised  Statement  of  Policy  on  the 
National  Environmental  Policy  Act  of 
1969. 

Discussion  Agenda 

Memorandum  and  resolution  re: 
Proposed  Amendment  of  Part  326  of 
FDIC  Rules  and  Regulations — ^Minimum 
Security  Devices  and  Procedures  and 
Bank  Secrecy  Act  Compliance  Program. 

Memorandum  re:  BIF  Amendment 
Rates  for  the  First  Semiannual 
Amendment  Period  of  1999. 

Memorandum  re:  SAIF  Amendment 
Rates  for  the  First  Semiannual 
Amendment  Period  of  1999. 

The  meeting  will  be  held  in  the  Board 
Room  on  the  sixth  floor  of  the  FDIC 
Building  located  at  550 — 17th  Street. 
NW..  Washington.  DC 

The  FDIC  will  provide  attendees  with 
auxiliary  aide  (e.g.,  sign  language 
interpretation)  required  for  this  meeting. 
Those  attendees  needing  such  assistance 
should  call  (202)  416-2449  (Voice); 
(202)  416-2004  (TTY),  to  make 
necessary  arrangements. 

Requests  for  further  information 
concerning  the  meeting  may  be  directed 
to  Mr.  Robert  E.  Feldman,  Executive 
Secretary  of  the  Corporation,  at  (202) 
898-6757. 

Dated:  October  20. 1998. 
Federal  Deposit  Insurance  Corporation. 
Roimt  E.  Fsldman, 
Executive  Secretary. 
|FR  Doc.  98-28565  Filed  10-21-98:  8:45  am) 
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FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

Open  Meeting.  Technical  Mapping 
Adviaory  Council 

agency:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Notice  of  teleconference 
meeting. 

summary:  In  accordance  with  §  10(a)(2) 
of  the  Federal  Advisory  Committee  Act, 
5  U.S.C.  App.  1,  the  Federal  Emergency 
Management  Agency  gives  notice  that 
the  following  meeting  will  be  held: 

Name:  Technical  Mapping  Advisory 
Council. 

Date  of  Meeting:  November  3, 1998. 

Place:  The  FEMA  Conference 
Operator  in  Washington,  DC  will 
arrange  the  teleconference.  Individual 
interested  in  participating  should  fax  a 
request  including  their  telephone 
numbers  to  (202)  646-4596  no  later  than 
November  2, 1998. 

Time:  11:00  a.m.  to  1:00  p.m.,  EST. 

Proposed  Agenda: 

1.  Call  to  order. 

2.  Announcements. 

3.  Action  on  Minutes  of  September  29 

Teleconference  meeting. 

4.  Discussion  of  1998  Annual  Report. 

a.  Status 

b.  Resolution  of  Issues 

c.  Format  of  Recommendations 

5.  Agenda  for  December  meeting. 

6.  Status  of  the  Map  Service  Center 

contract. 

7.  Adjournment. 

Status:  This  meeting  is  open  to  the 
public. 

FOR  FURTHER  INFORMATION  CONTACT: 
Michael  K.  Buckley,  P.E.,  Federal 
Emergency  Management  Agency,  500  C 
Street  SW.,  room  421,  Washington,  DC 
20472,  telephone  (202)  646-2756  or  by 
fecsimile  at  (202)  646-4596. 
SUPPLBfCNTARY  INFORMATION:  Minutes  of 

the  meeting  will  be  prepared  and  will  be 
available  upon  request  30  days  after 
they  have  been  approved  by  the  next 
Tedmical  Mapping  Advisory  Council 
meeting  on  December  7-8, 1998. 

Dated:  October  19, 1998. 
Craig  S.  %l^iigo. 

Deputy  Associate  Director  for  Mitigation. 
[FR  Doc.  98-28483  Filed  10-22-98;  8:45  am] 
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FEDERAL  RESERVE  SYSTEM 

Change  in  Bank  Control  Notices; 
Acquisitions  of  Shares  of  Banks  or 
Bank  Holding  Companies 

The  notiflcants  listed  below  have 
applied  under  the  Change  in  Bank 
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Control  Act  (12  U.S.C.  1817(j))  and 
225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  notices  are 
set  forth  in  paragraph  7  of  the  Act  (12 
U.S.C.  1817(j)(7)). 

The  notices  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  The  notices 
also  will  be  available  for  inspection  at 
the  offices  of  the  Board  of  Governors. 
Interested  persons  may  express  their 
views  in  writing  to  the  Reserve  Bank 
indicated  for  that  notice  or  to  the  ofGces 
of  the  Board  of  Governors.  Comments 
must  he  received  not  later  than 
November  6, 1998. 

A.  Federal  Reserve  Bank  of  Chicago 
(Philip  Jackson,  Applications  Officer) 
230  South  LaSalle  Street.  Chicago, 
Illinois  60690-1413: 

1.  Robert  C.  Ameson,  Excelsior. 
Minnesota,  and  Amy  J.  Hewitt,  Clear 
Lake.  Iowa;  each  to  acquire  additional 
voting  shares  of  Ameson  Bancshares. 
Inc..  Clear  Lake.  Iowa,  and  thereby 
indirectly  acquire  additional  voting 
shares  of  Clear  Lake  Bank  and  Trust 
Company.  Clear  Lake.  Iowa. 

Board  of  Governors  of  the  Federal  Reserve 
System,  October  19, 1998. 
Robert  deV.  Frienon. 
Associate  Secretary  of  the  Board. 
IFR  Doc.  98-28415  Filed  10-22-98;  8:45  am) 
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FEDERAL  RESERVE  SYSTEM 

Formations  of,  Acquisitions  by,  and 
Mergers  of  Bank  HokJing  Conq>anies 

The  companies  listed  in  this  notice 
have  applied  to  the  Board  for  approval, 
pursuant  to  the  Bank  Holding  Company 
Act  of  1956  (12  U.S.C.  1841  et  seq.) 
(BHC  Act).  Regulation  Y  (12  CFR  Part 
225).  and  all  other  applicable  statutes 
and  regulations  to  become  a  bank 
holding  company  and/or  to  acquire  the 
assets  or  the  ownership  of,  control  of,  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 
banks  and  nonbaniung  companies 
owned  by  the  bank  holding  company, 
including  the  companies  listed  below. 

The  applications  listed  below,  as  well 
as  other  related  filings  required  by  the 
Board,  are  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  The  application  also  v«rill  be 
available  for  inspection  at  the  offices  of 
the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
vn'iting  on  the  standards  enumerated  in 
the  BHC  Act  (12  U.S.C.  1842(c)).  If  the 
proposal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 


includes  whether  the  acquisition  of  the 
nonbanking  company  complies  with  the 
standards  in  section  4  of  the  BHC  Act. 
Unless  otherwise  noted,  nonbanking 
activities  will  be  conducted  throughout 
the  United  States. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  November  16, 
1998. 

A.  Federal  Reserve  Bank  of  San 
Francisco  (Maria  Villanueva.  Manager 
of  Analytical  Support,  Consumer 
Regulation  Group)  101  Marl»t  Street, 
San  Francisco,  California  94105-1579: 

1.  Dartmouth  Capital  Group.  Inc.; 
Dartmouth  Capital  Group,  LP.,  and 
Eldorado  Bancshares,  Inc.,  all  of  Laguna 
Hills,  California;  to  a6quire  100  percent 
of  the  voting  sliares  of  Antelope  Valley 
Bank.  Lancaster.  California. 

Board  of  Governors  of  the  Federal  Reserve 
System.  October  19. 1998. 
Robert  deV.  Frierson, 
Associate  Secretary  of  the  Board. 
[FR  Doc.  98-28416  Filed  10-22-98;  8:45  am] 
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FEDERAL  RESERVE  SYSTEM 

Sunshine  Act  Meeting 

TIME  AND  DATE:  lO.-OO  a.m.,  Wednesday, 
October  28. 1998. 

place:  Marriner  S.  Eccles  Federal 
Reserve  Board  Building.  20th  and  C 
Streets.  N.W..  Washington.  D.C.  20551 

STATUS:  Closed. 

MATTERS  TO  BE  CONSiOERB): 

1.  Personnel  actions  (appointments, 
promotions,  assigiunents, 
reassignments,  and  salary  actions) 
involving  individual  Federal  Reserve 
System  employees. 

2.  Any  matters  carried  forward  from  a 
previously  announced  meeting. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Lynn  S.  Fox,  Assistant  to  the  Board; 
202-452-3204. 

SUPPt.EMB<TARY  INFORMATION:  You  may 
call  202-452-3206  begiiming  at 
approximately  5  p.m.  two  business  days 
before  the  meeting  for  a  recorded 
announcement  of  bank  and  bank 
holding  company  applications 
scheduled  for  the  meeting;  or  you  may 
contact  the  Board's  Web  site  at  http:  // 
www.  federal  reserve,  gov  for  an 
electronic  announcement  that  not  only 
lists  applications,  but  also  indicates 
procedural  and  other  information  about 
the  meeting. 


Dated:  October  21 .  1996. 
Robert  deV.  Frienon. 

Associate  Secretary  of  the  Board. 

[FR  Doc  98-28580  Filed  10-21-98: 11:26 

am) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Offlca  Of  the  Secretary 


Notice  of  biterest 
DsMs 


Rale  on  Overdue 


Section  30.13  of  the  Department  of 
Health  and  Human  Services'  claims 
collection  regulations  (45  CFR  part  30) 
provides  that  the  Secretary  shall  charge 
an  annual  rate  of  interest  as  fixed  by  the 
Secretary  of  the  Treasury  after  taking 
into  consideration  private  consumer 
rates  of  interest  prevailing  on  the  date 
that  HHS  becomes  entitled  to  recovery. 
The  rate  generally  caiuot  be  lower  than 
the  Department  of  Treasury's  current 
value  of  funds  rate  or  the  applic^le  rate 
determined  from  the  "Schedule  of 
Certified  Interest  Rates  with  Range  of 
Mattirities."  This  rate  may  be  revised 
quarterly  by  the  Secretary  of  the 
"Treasury  and  shall  be  published 
quarterly  by  the  Department  of  Health 
and  Human  Services  in  the  Federal 


The  Secretary  of  the  Treasury  has 
certified  a  rate  of  l3i%  for  the  quarter 
ended  September  30, 1998.  This  interest 
rate  will  remain  in  effect  until  such  time 
as  the  Secretary  of  the  Treasury  notifies 
HHS  of  any  change. 

Dated:  October  15. 1998. 
George  Strader, 

Deputy  Assistant  Secretary,  Finance. 
[FR  Doc.  98-28429  Filed  19-22-98: 8:45  ami 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES    • 

Agency  fOr  Toxk;  Substances  and 
Disease  Registry 

Communityn'rliiai  Subcommttlee  and 
the  Board  of  Scientific  Couneetore, 
Agency  for  Toxic  Substances  and 
Disease  Registry:  Mastings 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463),  the  Agency  for  Toxic 
Substances  and  Disease  Registry 
(ATSDR)  announces  the  following 
subcommittee  and  conunittee  meetings. 

Same:  Community/Tribal  Subcommittee. 
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Times  and  Dates:  8:30  a.m. -5  p.m., 
November  3.  1998;  8:30  a.m.-5  p.m., 
November  4. 1998. 

Place:  ATSOR,  35  Executive  Park  Drive. 
Training  Room,  AtlanU,  Georgia  30329. 

Status:  Open  to  the  public,  limited  by  the 
available  space.  The  meeting  room 
accommodates  approximately  60  people. 

Purpose:  This  subcommittee  will  bring  to 
the  Board  of  Scientiflc  Counselors  advice  and 
citizen  input,  as  well  as  recommendations  on 
community  and  tribal  programs,  practices, 
and  policies  of  the  Agency.  The 
subcommittee  will  report  directly  to  the 
Board  of  Scientific  Counselors. 

Matters  to  be  Discussed:  Issues  and 
concerns  of  the  community/tribal 
subcommittee  related  to  ATSDR  community 
and  tribal  programs,  policies  and  activities 
will  be  identified  and  recommendations  for 
the  agency  will  be  developed.  The 
subcommittee  will  discuss  ways  and  means 
of  effecting  outreach  to  communities  affected 
by  hazardous  substances  in  the  environment; 
the  draft  ATSDR  Ombudsman  manual  and 
related  ombudsman  issues;  ATSDR  staff 
presentations  on  health  studies 
methodologies,  medical  monitoring, 
exposure  assessment,  development  of  an 
ATSDR  community-oriented  web  site,  and 
community  access  to  health  services.  A 
report  will  be  prepared  and  presented  to  the 
Board  of  Scientiflc  Counselors. 

Name:  Board  of  Scientific  Counselors, 
Agency  for  Toxic  Substances  and  Disease 
Registry. 

Times  and  Dates:  8:30  a.m.-5:30  p.m., 
November  5, 1998;  8:30  a.m.-3:4S  p.m., 
November  6.  1998. 

Place:  ATSDR.  35  Executive  Park  Drive. 
Training  Room,  Atlanta,  Georgia  30329. 


Status:  Open  to  the  public,  limited  by  the 
available  space.  The  meeting  room 
accommodates  approximately  60  people. 

Purpose:  The  Board  of  Scientific 
Counselors,  ATSDR,  advises  the  Secretary: 
the  Assistant  Secretary  for  Health;  and  the 
Administrator,  ATSDR,  on  ATSDR  programs 
to  ensure  scientific  quality,  timeliness, 
utility,  and  dissemination  of  results. 
Specifically,  the  Board  advises  on  the 
adequacy  of  the  science  in  ATSDR-supported 
research,  emerging  problems  that  require 
scientific  investigation,  accuracy  and 
currency  of  the  science  in  ATSDR  reports, 
and  program  areas  to  emphasize  and/or  to  de- 
emphasize.  In  addition,  the  Board 
recommends  research  programs  and 
conference  support  for  which  the  Agency 
seeks  to  make  grants  to  universities,  colleges, 
research  institutions,  hospitals,  and  other 
public  and  private  organizations. 

Matters  to  be  Discussed:  Agenda  items  will 
include  a  presentation  on  ATSDR  Exf)osure 
Investigations;  an  overview  of  the  ATSDR 
Human  Health  Studies  Program;  a  report  to 
the  Board  of  Scientific  Counselors  from  the 
Community/Tribal  Subcommittee  on  issues 
and  concerns  related  to  hazardous  waste 
sites;  an  ATSDR  update  on  the  Child  Health 
Initiative;  a  presentation  on  Uncertainty  in 
Health  Guidance  Values  in  Relation  to 
Children's  Health;  and  a  report  on  Minority 
Health  and  Environmental  Medicine 
Capacity/Medical  Care. 

Written  comments  are  welcome  and  should 
be  received  by  the  contact  person  listed 
below  prior  to  the  opening  of  the  meeting. 

Agenda  items  are  subject  to  change  as 
priorities  dictate. 

Due  to  administrative  delays,  this  notice 
has  not  been  published  fifteen  days  prior  to 
the  start  of  the  meeting. 


Contact  Penon  for  More  Information: 
Charles  Xintaras,  Sc.D.,  Executive  Secretary, 
BSC,  ATSDR,  M/S  E-28, 1600  Qifton  Road, 
NE,  Atlanta,  Geoigia  30333,  telephone  404/ 
639-0708. 

Dated:  October  19, 1998. 

Carolyii  I.  RimmU. 

Director,  Management  Analysis  and  Services 
Office,  Centers  for  Disease  Control  and 
Prevention  (CDC). 

IFR  Doc.  98-28456  Filed  10-22-98;  8:45  am) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Administration  for  Cliiidran  and 
FamiHea 

SutMnisslon  for  OMB  Review; 
Comnient  Reeyjeat 

TitJe:  The  National  Outcomes  Survey 
of  People  Willi  Developmental 
Disabilities. 

OM0  No.  .-New. 

Description:  This  survey  will  focus  on 
educational,  employment,  housing,  and 
health  situations  of  people  with 
developmental  disabilities,  and  their 
opportunities  to  make  choices. 
Respondents  will  be  people  with 
disabilities  and  their  family  members. 
They  will  also  be  queried  regarding 
assistance  bom  three  specific  public 
entities. 

Respondents:  Individuals  or 
Household. 


A 

MNUAL  Burden  Estimates 

Instrument 

Number  of 
respondents 

Nun^Mrof 
responses 
per  re- 
spondent 

Avaraoe 

burdwi 

hours  per 

response 

Total  bur- 
den hours 

Pre-test _ 

300 

1000 

1 

1 

2 

2 

600 

NCOfVHarris  National  Ouloomes  Survey  _ 

2000 

Estimated  Total  Annual  Burden 
Hours:  2,600. 

Additional  Information:  Copies  of  the 
proposed  collection  may  be  obtained  by 
writing  to  the  Administration  for 
Children  and  Families,  Office  of 
Information  Services,  Division  of 
Information  Resource  Management 
Services,  370  L'Enfant  Promenade,  SW., 
Washington  DC  20447.  Attn:  ACF 
Reports  Clearance  Officer. 

0^4B  Comment:  OMB  is  required  to 
made  a  decision  concerning  the 
collection  of  information  between  30  to 
60  days  after  publication  of  this 
document  in  the  Federal  Register. 
Therefore,  a  comment  is  l>est  assured  of 
having  its  full  effect  if  OMB  receives  it 
within  30  days  of  publication.  Written 


comments  and  recommendations  for  the 
proposed  information  collection  should 
be  sent  directly  to  the  following:  Office 
of  Management  and  Budget.  Paperwork 
Reduction  Project,  725  17th  Street.  NW., 
Attn:  Ms.  Wendy  Taylor. 

Dated:  October  19, 1998. 
BobSargis, 

Reports  Clearance  Officer. 

[FR  Doc.  98-28517  Filed  10-22-98:  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Substance  Abuaa  and  Mental  Health 
Servicee  Adminiatratlon 

Agency  Information  Collection 
Actlvttiee:  Submission  fbr  OMB 
Review;  Comment  Request 

Periodically,  the  Substance  Abuse  and 
Mental  Health  Services  Administration 
(SAMHSA)  will  publish  a  list  of 
information  collection  requests  under 
OMB  review,  in  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35).  To  request  a  copy  of  these 
doctiments.  call  the  SAMHSA  Reports 
Qearance  Officer  on  (301)  443-7978. 
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Voluntary  Customer  Satisfaction 
Surveys  to  Implement  Executive  Order 
12862  in  the  Substance  Abuise  and 
Mental  Health  Services  Administration 
(SAMHSA)— New— Executive  Order 
12862  directs  agencies  that  "provide 
significant  services  directly  to  the 
public"  to  "survey  customers  to 
determine  the  kind  and  quality  of 
services  they  want  and  their  level  of 
satisfaction  with  existing  services." 
SAMHSA  provides  significant  services 
directly  to  the  public,  including 
treatment  providers  and  State  substance 


Type  of  survey 


abuse  agencies,  through  a  range  of 
mechanisms,  including  publications, 
technical  assistance  and  web  sites. 
Many  of  these  services  are  focused  on 
information  dissemination  activities. 
The  purpose  of  this  submission  is  to 
obtain  generic  approval  for  satisfaction 
siuveys  of  SAMHSA 's  customers. 
The  primary  use  for  information 
gather&d  will  be  to  identify  strengths 
and  weaknesses  in  current  service 
provisions  by  SAMHSA  and  to  make 
improvements  that  are  practical  and 
feasible.  Several  of  the  customer 
satisfaction  surveys  expected  to  be 


implemented  imder  this  approval  will 
provide  data  for  measurement  of 
program  efiiactiveness  under  the 
Government  Performance  and  Results 
Act  (GPRA).  Information  from  these 
customer  surveys  will  be  used  to  plan 
and  redirect  resources  and  efforts  to 
improve  or  maintain  a  high  quality  of 
service  to  health  care  providers  and 
members  of  the  public.  Focus  groups 
will  be  used  to  develop  the  survey 
questionnaire  in  some  instances. 

The  estimated  aimual  hour  burden  is 
as  follows: 


Focus  groups 

MailAeiephone/e-maii  surveys 


Total 


Number  of  re- 
spondents 


150 
10.000 


10,150 


Responses/re- 
spondent 


Hours/ 
response  ■ 


2.50 
.33 


Total  hours 


375 
3,300 


3,675 


Written  comments  and 
recommendations  concerning  the 
proposed  information  collection  should 
be  sent  within  30  days  of  this  notice  to: 
Daniel  Chenok,  Human  Resources  and 
Housing  Branch.  Office  of  Management 
and  Budget.  New  Executive  Office 
Building.  Room  10235.  Washington, 
D.C.  20503. 

Dated:  October  19, 1998. 
Kichard  Kopanda, 
Executive  Officer.  SAMHSA. 
(FR  Doc.  98-28457  Filed  10-22-98: 8:45  am] 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[DockM  No.  FR-4341-N-^ 

Federal  Property  Suitable  as  FacHities 
To  Assist  the  Homeless 

agency:  Office  of  the  Assistant 
Secretary  for  Conununity  Planning  and 
Etevelopment,  HUD. 
action:  Notice. 

summary:  This  Notice  identifies 
unutilized,  underutilized,  excess,  and 
surplus  Federal  property  reviewed  by 
HUD  for  suitable  for  possible  use  to 
assist  the  homeless. 
FOR  FURTHER  MFORMATION  CONTACT: 
Mark  Johnston,  room  7256,  Department 
of  Housing  and  Urban  Development. 
451  Seventh  Street,  SW.  Washington. 
DC  20410;  telephone  (202)  708-1226; 
TTY  number  for  the  hearing-  and 
speech-impaired  (202)  708-2565  (these 
telephone  numbers  are  not  toll-&«e).  or 
call  the  toll-free  Title  V  information  line 
at  1-800-927-7588. 


SUPPLBMENTARY  tNFORMATKM:  In 

accordance  with  24  CFR  part  581  and 
section  501  of  the  Stewart  B.  McKinney 
Homeless  Assistance  Act  (42  U.S.C. 
11411),  as  amended,  HUD  is  publishing 
this  Notice  to  identify  Federal  buildings 
and  other  real  property  that  HUD  has 
reviewed  for  suitability  for  use  to  assist 
the  homeless.  The  properties  were 
reviewed  using  information  provided  to 
HUD  by  Federal  landholding  agencies 
regarding  unutilized  and  underutilized 
buildings  and  real  property  controlled 
by  such  agencies  or  by  GSA  regarding 
its  inventory  of  excess  or  surplus 
Federal  property.  This  Notice  is  also 
published  in  order  to  comply  with  the 
December  12. 1998  Court  Order  in 
National  Coalition  for  the  Homeless  v. 
Veterans  Administration,  No.  88-2503- 
OG  (D.D.C.). 

Properties  reviewed  are  listed  in  this 
Notice  according  to  the  following 
categories:  Suitable/available,  suitable/ 
imavailable.  suitable/to  be  excess,  and 
unsuitable.  The  properties  listed  in  the 
three  suitable  categories  have  been 
reviewed  by  the  landholding  agencies, 
and  each  agency  has  transmitted  to 
HUD:  (1)  Its  intention  to  make  the 
property  available  for  use  to  assist  the 
homeless.  (2)  its  intention  to  declare  the 
property  excess  to  the  agency's  needs,  or 
(3)  a  statement  of  the  reasons  that  the 
property  cannot  be  declared  excess  or 
made  available  for  use  as  facilities  to 
assist  the  homeless. 

Properties  listed  as  suitable/available 
will  bie  available  exclusively  for 
homeless  use  for  a  period  of  60  days 
from  the  date  of  this  Notice.  Homeless 
assistance  providers  interested  in  any 
such  property  should  send  a  written 
expression  of  interest  to  HHS,  addressed 


to  Brian  Rooney,  Division  of  Property 
Management,  Program  Support  Center, 
HHS.  Room  5B-41.  5600  Fishers  Lane. 
RockviUe.  MD  20857;  (301)  443-2265. 
(This  is  not  a  toll-&«e  numbw.)  HHS 
will  mail  to  the  interested  provider  an 
application  packet,  which  will  include 
instructions  for  completing  the 
application.  In  order  to  maximize  the 
opportunity  to  utilize  a  suitable 
property,  providers  should  submit  their 
written  expressions  of  interest  as  soon 
as  possible.  For  complete  details 
concerning  the  processing  of 
applications,  the  reader  is  encouraged  to 
refer  to  the  interim  rule  governing  this 
program.  24  CFR  part  581. 

For  properties  listed  as  suitable/to  be 
excess,  that  property  may,  if 
subsequently  accepted  as  excess  by 
GSA.  be  made  available  for  use  by  the 
homeless  in  accordance  with  appUcable 
law.  subject  to  screening  for  other 
Federal  use.  At  the  appropriate  time. 
HUD  will  publish  the  property  in  a 
Notice  showing  it  as  either  suitable/ 
available  or  suitable/unavailable. 

For  properties  listed  as  suitable/ 
unavailable,  the  landholding  agency  has 
decided  that  the  property  cannot  be 
declared  excess  or  made  available  for 
use  to  assist  the  homeless,  and  the 
property  will  not  be  available. 

Properties  Usted  as  unsuitable  will 
not  be  made  available  for  any  other 
purpose  for  20  days  fiwm  the  date  of  this 
Notice.  Homeless  assistance  providers 
interested  in  a  review  by  HUD  of  the 
determination  of  imsuitability  should 
call  the  toll  free  information  line  at  1- 
800-927-7588  for  detailed  instructions 
or  write  a  letter  to  Mark  Johnston  at  the 
address  listed  at  the  beginning  of  this 
Notice.  Included  in  the  request  for 
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review  should* be  the  property  address 
(including  zip  code),  the  date  of 

Eublication  in  the  Federal  Register,  the 
mdholding  agency,  and  the  property 
number. 

For  more  information  regarding 
particular  properties  identified  in  this 
Notice  (i.e.,  acreages  floor  plan,  existing 
sanitary  facilities,  exact  street  address), 
providers  should  contact  the 
appropriate  landholding  agencies  at  the 
following  address:  AIR  FORCE:  Ms. 
Barbara  Jenkins,  Air  Force  Real  Estate 
Agency.  (Area-MI),  Boiling  Air  Force 
Base.  112  Luke  Avenue,  Suite  104, 
Building  5683,  Washington,  DC  20332- 
8020;  (202)  767-4184;  GSA:  Mr.  Brian 
K.  Folly,  Assistant  Commissioner, 
General  Services  Administration,  Office 
of  Property  Disposal.  18th  and  F  Streets, 
NW,  Washington.  DC  20405;  (202)  501- 
2059;  NAVY:  Mr.  Charles  C.  Cocks, 
Department  of  the  Navy,  Director,  Real 
Estate  Policy  Division,  Naval  Facilities 
Engineering  Conmiand.  Code  241A.  200 
Stovall  Street,  Alexandria,  VA  22332- 
2300;  (703)  325-7342;  VA:  Mr.  George  L. 
Szwarcman.  Director,  Land  Management 
Service,  184A.  Department  of  Veterans 
Affiairs,  881  Vermont  Avenue.  NW, 
Room  414.  Lafayette  Bldg..  Washington, 
DC  20420;  (202)  565-5941;  (These  are 
not  foil-free  numbers). 

Dated:  October  16, 1998. 
Frad  Kamas,  Jr.. 

Deputy  Assistant  Secretary  for  Economic 
Development. 

TITLE  V.  FEDERAL  SURPLUS  VWOPERTV 
PROGRAM  FEDERAL  REGISTER  REPORT 
FOR  10/23^98 

Suitable/AvaiUble  Properties 

Buildings  (by  State) 
California 

Marine  Culture  Laboratory 

Granite  Canyon 

34S00  Coast  Highway 

Monterey  CA  93940- 

Landholding  Agency:  GSA 

Property  Number:  54983011 

Status:  Surplus 

Comment:  3297  sq.  ft.  office  bldg.  k  lab  on 

4.553  acres,  envir. 
GSA  Number:  9-C-CA-1499 
Hawaii 

Bldg.  160 

Naval  Station.  Pearl  Harbor 

Pearl  Harbor  Co:  Honolulu  HI  96860- 

Landholding  Agency:  Navy 

Property  Number:  779840002 

Status:  Excess 

Comment:  6070  sq.  ft.,  needs  rehab,  presence 

of  lead  paint,  most  recent  use — storage/ 

office,  off-site  only 

Maine 

Bldg.  22 

Naval  Air  Station 

Brunswick  Co:  Cumberland  ME  04011- 

Landholding  Agency:  Navy 


Property  Number:  77984008 

Status:  Excess 

Comment:  2687  sq.  ft.,  needs  rehab,  presence 

of  asbestos/lead  paint,  most  recent  use — 

storage,  off-site  use  only 
Bldg.  36 

Naval  Air  Station 

Brunswick  Co:  Cumberland  ME  04011- 
Landholding  Agency:  Navy 
Property  Number:  779840009 
Status:  Excess 
Comment:  8840  sq.  ft.,  most  recent  use — 

storage,  off-site  use  only 
Bldg.  38 

Naval  Air  Station 

Brunswick  Co:  Cumberland  ME  04011- 
Landholding  Agency:  Navy 
Property  Number:  77984010 
Status:  Excess 
Comment:  19.612  sq.  ft.,  needs  rehab, 

presence  of  asbestos/lead  paint,  most 

recent  use — office,  off-site  use  only 
Bldg.  234 
Naval  Air  Station 

Brunswick  Co:  Cumberland  ME  04011- 
Landholding  Agency:  Navy 
Property  Number:  77984011 
Status:  Excess 
Comment:  768  sq.  ft.,  presence  of  asbestos/ 

lead  paint,  most  recent  use — generator 

bldg..  off-site  use  only 

Maryland 

Cheltenham  Naval  Comm.  Dtchmt. 

9190  Commo  Rd.,  AKA  7700  Redman  Rd. 

Clinton  Co:  Prince  Georges  MD  20397-5520 

Landholding  Agency:  GSA 

Property  Number:  779330010 

Status:  Excess 

Conunent:  32  bidgs.,  various  sq.  ft,  most 
recent  use — admin/comm.  k  39  fiunily 
housing  units  of  230.35  acres,  presence  of 
lead  paint/asbestos,  20.09  acres  leased  to 
County  w/improvements 

GSA  Number  4-N-MD-544A 

Montana 

Missoula  Fireweather  Site 

Highway  83 

Missoula  MT  59801- 

Landholding  Agency:  GSA 

Property  Number:  549830012 

Status:  Surplus 

Comment:  256  sq.  ft.  metal  transmitter  bldg. 

k  384  sq.  ft.  garage,  distance  to  available 

water  unknown 
GSA  Number:  7-C-MT-610 
Washingon 

Moses  Lake  U.S.  Army  Rsv  Ctr 

Grant  County  Airport 

Moses  Lake  Co:  Grant  WA  98837- 

Landholding  Agency:  GSA 

Property  Number:  219630118 

Status:  Surplus 

Conunent:  4499  sq.  ft.  /2.86  acres,  most 

recent  use — admin. 
GSA  Number:  9-D-WA-1141 

Suitable/Unavailable  Properties 

Buildings  (by  State) 

South  Carolina 

Bldg.  10 

Veterans  Affairs  Medical  Center 

6439  Gamers  Ferry  Rd. 

Columbia  Co:  Richland  SC  29209-1639 


Landholding  Agency:  VA 

Property  Number:  979830001 

Status:  Underutilized 

Comment:  19.928  sq.  ft.  admin,  bldg.,  under 

renovation,  historical  significance,  located 

within  medical  facility 

Wisconsin 

Bldg.  2 

VA  Medical  Center 

5000  West  NaUonal  Ave. 

Milwaukee  WI  53295- 

Landholding  Agency:  VA 

Property  Number:  979830002 

Status:  Underutilized 

Comment:  133,730  sq.  ft.,  needs  rehab, 

presence  of  asbestos/lead  paint,  most 

recent  use — storage 

SuitabWTo  Be  Exceiaed 

Buildings  (by  State) 

South  Carolina 

5Bldgs. 

Charleston  AFB  Annex  Housing 

N.  Charleston  SC  29404-4827 

Location:  101  Vector  Ave.,  112, 114, 116, 118 

Intercept  Ave. 
Landholding  Agency:  Air  Force 
Property  Number  189830035 
Status:  Unutilized 
Conunent:  1433  sq.  ft.  ■•■345  sq.  ft.  carport, 

lead  base  paint/exterior  most  recent  use — 

residential 

1  Bldg. 

N.  Charleston  AFB  Annex  Housing 

N.  Charleston  SC  29404-4827 

Location:  102  Vector  Ave. 

Landholding  Agency:  Air  Force 

Property  Number  189830036 

Status:  Unutilized 

Comment:  1545  sq.  ft.  ■f345  sq.  ft.  carport, 

lead  base  paint/exterior  most  recent  use — 

residential 
iBldg. 

Charleston  AFB  Annex  Housing 
N.  Charleston  SC  29404-4827 
Location:  103  Vector  Ave. 
Landholding  Agency:  Air  Force 
Property  Number:  189830037 
Status:  Unutilized 
Comment:  1445  sq.  ft.  •♦■  346  sq.  ft.  carport. 

lead  base  paint/exterior  most  recent  use — 

residential 
18  Bldg. 

Charleston  AFB  Annex  Housing 
N.  Charleston  SC  29404-4827 
I^ocation:  104-107  Vector  Ave.,  108-111, 

113. 115, 117, 119  Intercept  Ave.,  120-122 

Radar  Ave. 
Landholding  Agency:  Air  Force 
Property  Number:  189830038 
.  Status:  Unutilized 
Comment:  1265  sq.  ft.  ■••  353  sq.  ft.  carport, 

lead  base  paint/exterior  most  recent  use — 

residential 

Unsuitable  Properties 

Buildings  (by  State) 

California 

Bldg.  209  ^ 

Naval  Station.  San  Diego 
San  Diego  CA  92136-5065 
Landholding  Agency:  Navy 
Property  Number  779840001 


Status:  Excess 

Reason:  Extensive  deterioration 

Hawaii 

Bldg.  134 

Naval  Station,  Pearl  HarbOT 

Honolulu  HI  96818- 

Landholding  Agency:  Navy 

Property  Number:  779840003 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  135 

Naval  Station.  Pearl  Harbor 

Honolulu  HI  96818- 

Landholding  Agency:  Navy 

Property  Number:  779840004 

Status:  Excess 

Reason:  Extensive  deterioration 

Maine 

Bldg.  13 

Naval  Air  Station 

Brunswick  Co:  Cumberland  ME  04011- 

Landholding  Agency:  Navy 

Property  Number.  779840005 

Status:  Excess 

Reason:  Extensive  deterioration 

Bldg.  15 

Naval  Air  Station 

Brunswick  Co:  Cumberland  ME  04011- 

Landholding  Agency:  Navy 

Property  Number  779840006 

Status:  Excess 

Reason:  Extensive  deterioration 

Bldg.  16 

Naval  Air  Station 

Brunswick  Co:  Cumberland  ME  04011- 

Landholding  Agency:  Navy 

Property  Number:  779840007 

Status:  Excess 

Reason:  Extensive  deterioration 

Michigan 

Granite  Island  Light  Station 

Lalce  Superior 

Lake  Superior  MI 

Landholding  Agency:  GSA 

Property  Number:  549840001 

Status:  Excess 

Reason:  Other 

Comment:  inaccessible 

GSA  Number  l-U-MI-791 

New  Hampshire 

DryDockl 

Portsmouth  Naval  Shipyard 
Portsmouth  NH  03804-5000 
Landholding  Agency:  Navy 
Property  Number  779840012 
Status:  Underutilized 
Reason:  Seciued  Area 

Dry  Dock  3 

Portsmouth  Naval  Shipyard 
Portsmouth  NH  03804-5000 
Landholding  Agency:  Navy 
Property  Number  779840013 
Status:  Underutilized 
Reason:  Secured  Area 

Berth  2 

Portsmouth  Naval  Shipyard 
Portsmouth  NH  03804-5000  ^~^ 
Landholding  Agency:  Navy 
Property  Number:  779840014 
Status:  Underutilized 
Reason:  Secured  Area 
Berth  11 


Portsmouth  Naval  Shipyard 
Portsmouth  NH  03804-5000 
Landholding  Agency:  Navy 
Property  Number  779840015 
Status:  Underutilized 
Reason:  Secured  Area 

Virginia 

13  Garages 

Naval  Base  Norfolk  Complex 

Norfolk  VA 

Location:  A-39A,  F-32A,  F-33E/W,  G-31E. 

G-31W,  G-45A,  H-7A,  SP-18A,  SP-19A. 

SP-20A.  SP-21A,  SP-24A,  SP-26A 
Landholding  Agency:  Navy 
Property  Number  779840016 
Status:  Excess 
Reason:  Extensive  deterioration 

Washington 

Bldg.  844 

Former  Park  Place  Enlisted  Club 

808  Burwell  St. 

Bremerton  Co:  Kitsap  WA  98314- 

Landholding  Agency:  GSA 

Property  Number:  549840002 

Status:  Excess 

Reason:  Within  2000  ft.  of  flammable  or 

explosive  material 
GSA  Number  9-D-WA-1164 

[FR  Doc.  98-28129  Filed  10-22-98;  8:45  am) 
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and  the  Colorado  State  Paiks  Division  of 
Parks  and  Outdoor  Recreation. 

The  Conunission  %vill  invite 
comments  firom  the  public  beginaing  at 
2:00  p.m.  on  November  9. 

FOR  FUnTNER  MFORMATKW  CONTACT: 
Jeanne  Wbittington  at  202-219-7104. 

Dated:  October  19. 1998. 
Brace  R.  Brown. 

Acting  Executive  Director,  National 
Recreation  Lakes  Study  Commission. 
IFR  Doc.  98-28411  Filed  10-22-98;  8:45  ami 


DEPARTMENT  OF  THE  MTERIOR 

National  Recreation  Lakes  Study 
Commission 

agency:  National  Recreation  Lakes 

Study  Commission. 

ACTKM:  Notice  of  third  meeting  of  the 

National  Recreation  Lakes  Study 

Commission. 


SUMMARY:  The  Omnibus  Parks  and 
Public  Land  Management  Act  of  1996 
authorizes  a  presidential  commission  to 
review  the  demand  for  recreation  at 
Federal  lakes,  and  to  develop 
alternatives  for  enhanced  recreation 
uses,  primarily  through  innovative 
public/private  partnerships.  This  will  be 
the  third  meeting  of  the  Commission. 
DATES:  November  9-10, 1998,  starting  at 
8:00  a.m.  on  November  9  and  starting  at 
1:00  p.m.  on  November  10. 
ADDRESSES:  The  meeting  will  be  held  at 
the  Lake  Lanier  Islands  Hilton  Resort, 
7000  Holiday  Road,  Lake  Lanier  Islands, 
Georgia.  The  Commission  will  address 
old  business  and  hear  presentations 
concerning  protecting  environmental 
■values  at  Federal  lakes;  the  feasibility  of 
a  National  Recreation  Lake  System; 
revenue  sources  for  managing  Federal 
recreation  resources;  and  the  principles 
of  concession  management.  There  will 
also  be  special  presentations  made  by 
the  Tennessee  Valley  Authority,  the 
Army  Corps  of  Engineers,  the  North 
American  Lakes  Management  Society 


OEPARTMENT  OF  THE  ttlTERiOR 
Fish  and  Wildlife  Sarvksa 

Notica  of  Raoeipl  of  AppHcatkNi  for 
Approval 

The  following  applicant  has  applied 
for  approval  to  conduct  certain  activities 
%vith  birds  that  are  protected  in 
accordance  with  the  Wild  Bird 
Conservation  Act  of  1992.  This  notice  is 
provided  pursuant  to  Section  112(4)  of 
the  Wild  Bird  Conservation  Act  of  1992. 
50  CFR  15.26(c). 

Applicant  Richard  Cusick.  Fallbrook. 
CA.  The  applicant  wishes  to  establish  a 
cooperative  breeding  program  for  the 
Ckeen-cheeked  conure  (Blue  mutation) 
(Pyrr/iura  molinae],  the  Painted  conure 
[Pyrrhura  picta  roseifrons),  the  Rose- 
crowned  conure  [Pyrrhura 
rhodocephala)  and  the  Blue-throated 
conure  (Pyrriiuro  cnientoto).  Mr.  Cusick 
wishes  to  be  an  active  participant  in  this 
program  with  two  other  private 
individuals.  The  Avicultural  Society  of 
America  has  assimied  the  responsibility 
for  the  oversight  of  the  program. 

Written  data  or  comments  should  be 
submitted  to  the  Director,  U.S.  Fish  and 
Wildlife  Service.  Office  of  Management 
Authority,  4401  North  Fairfax  Drive, 
Room  700,  Arlington,  Virginia  22203 
and  must  be  received  by  the  Director 
within  30  days  of  the  date  of  this 
publication. 

Documents  and  other  information 
submitted  with  these  applications  are 
available  for  review,  subject  to  the 
requirements  of  the  Privacy  Act  and 
Freedom  of  Information  Act.  by  any 
party  who  submits  a  written  request  for 
a  copy  of  such  documents  to  the 
following  office  within  30  days  of  the 
date  of  publication  of  this  notice:  U.S. 
Fish  and  Wildlife  Service,  Office  of 
Management  Authority,  4401  North 
Fairfax  Drive,  Reran  700,  Arlington. 
Virginia  22203.  Phone:  (703/358-2095); 
FAX:  (703/358-2298). 
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Dated:  October  1 9. 1 998. 
Biwimriii  Gnam. 

Chief.  Bmnch  of  Operations,  Office  of 
Management  Authority. 

(FR  Doc.  98-28482  Filed  10-22-98;  8:45  am) 
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DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Indian  Affaire 

Final  Determination  to  Acknowledge 
ttie  Match  e  be  naah-ahe-wlah  Band  of 
Pottawatomi  Indiana  of  Michioan 

AOCNCY:  Bureau  of  Indian  Affairs, 

Interior. 

ACTION:  Notice  of  Final  Determination. 

SUMMARY:  Tliis  notice  is  published  in 
the  exercise  of  authority  delegated  by 
the  Secretary  of  the  Interior  to  the 
Assistant  Secretary — Indian  Affairs 
(Assistant  Secretary)  by  209  DM  8. 
Pursuant  to  25  CFR  83.10(m).  notice  is 
hereby  given  that  the  Assistant 
Secretary  acknowledges  that  the  Match- 
e-be-nash-she-wish  Band  of 
Pottawatomi  Indians  (MBPI)  of 
Michigan,  c/o  Mr.  d.K.  Sprague,  P.O. 
Box  218,  Dorr,  Michigan  49323,  exists  as 
an  Indian  tribe  within  the  meaning  of 
Federal  law.  This  notice  is  based  on  a 
determination  that  the  group  satisfies  all 
seven  criteria  set  forth  in  25  CFR  83.7, 
as  modified  by  25  CFR  83.8. 
DATES:  This  determination  is  Hnal  and 
is  effective  90  days  from  publication  of 
the  Final  Determination,  pursuant  to  25 
CFR  83.10(1)(4).  unless  a  request  for 
reconsideration  is  filed  with  the  Interior 
Board  of  Indian  Appeals  pursuant  to  25 
CFR  83.11. 

FOR  FURTHER  INFORMATION  CONTACT: 
Office  of  the  Assistant  Secretary — 
Indian  Affairs,  (202)  208-7163. 
SUPPI^EMENTARY  INFORMATION:  The 
Assistant  Secretary's  proposed  flnding 
to  acknowledge  the  MBPI  was  published 
in  the  Federal  Register  on  July  16, 1997, 
(62  FR  136.  38113-38115).  The  180-day 
period  provided  for  in  the  regulations 
for  comment  on  the  proposed  finding 
closed  January  12,  1998.  Third  party 
comments  were  received  on  January  12, 
1998,  from  Dennis  J.  Whittlesey,  Esq., 
on  behalf  of  the  City  of  Detroit.  The  60- 
day  period  provided  for  in  the 
regulations  (25  CFR  Part  83.10(k))  for 
the  petitioner  to  respond  to  third-party 
comments  ended  March  13, 1998.  The 
petitioner  responded  to  the  third-party 
comments,  but  did  not  submit  a 
response'to  the  proposed  finding  other 
than  an  updated  membership  list. 

This  final  determination  is  made 
following  a  review  of  the  third  party 
comments  on  the  proposed  finding  to 


acknowledge  the  MBPI.  of  the  MBPI's 
response  to  the  third  party  comments, 
and  of  the  1998  membership  MBPI  list. 
MBPI  is  informally  referred  to  by  itself 
and  by  others  as  the  Gun  Lake  Band  or 
Gun  Lake  Tribe.  All  references  in  third 
party  comments  to  that  name  have  been 
taken  as  appl)rins  to  MBPI. 

The  1994  regulations  required  an 
evaluation  of  whether  MBPI  was  a 
previously  acknowledged  tribe  within 
the  meaning  of  the  regulations.  Because 
it  has  been  determined  that  MBPI  meets 
the  definition  of  unambiguous  Federal 
acknowledgment  in  section  83.1,  it  has 
been  evaluated  under  modified 
requirements  provided  in  section  83.8  of 
the  regulations.  Conclusions  concerning 
previous  acknowledgment  are  solely  for 
the  purposes  of  a  determination  of 
previous  acknowledgment  under  25 
CFR  Part  83,  and  are  not  intended  to 
reflect  conclusions  concerning 
successorship  in  interest  to  a  particular 
treaty  or  other  rights.  The  proposed 
finding  determined  that  Shop-quo-ung 
was  a  signatory  to  the  1855  Treaty  of 
Detroit.  Shop  quo-ung's  Band  received 
annuity  payments  under  that  treaty 
until  1870.  This  band  was  antecedent  to 
the  MBPI  petitioner.  Therefore,  the  date 
of  1870  was  used  for  purposes  of  the 
proposed  finding  for  previous  Federal 
acknowledgment.  The  third  party 
comments  challenged  this 
determination,  but  did  so  based  on  a 
misidentification  of  the  treaty  signer  in 
question  as  another  man,  Sagana,  rather 
than  Shop-quo-ung  aka  Moses  Foster, 
who  survived  until  after  1900  and 
whose  subsequent  career  as  chief  of  the 
band  was  well  docuimented.  This  third 
party  specifically  noted  also  the  descent 
of  "most  of  the  people  who  attended  the 
Bradley  and  Salem  churches"  from 
Shop-quo-ung's  band.  These  comments 
do  not  require  a  change  in  the 
determination  of  previous  unambiguous 
Fed9ral  acknowledgment  as  made  in  the 
proposed  finding,  which  is  affirmed. 

Criterion  83.7(8),  as  modified  by  the 
application  of  section  83.8  (d)(1), 
requires  external  identification  of  the 
petitioner  as  an  Indian  entity  from  the 
date  of  last  Federal  acknowledgment.  It 
also  requires  that  these  identifications 
make  clear  that  the  group  being 
identified  was  the  same  as  the  entity 
which  had  been  previously  federally 
acknowledged,  but  does  not  require  that 
such  identifications  specifically  refer  to 
the  Indian  entity  as  a  "tribe."  llie 
proposed  finding  concluded  that  MBPI 
clearly  meets  criterion  83.7(a),  since 
such  identifications  had  been  made  by 
the  Bureau  of  Indian  Affairs  (BIA)  and 
other  Federal  records  such  as  the  special 
Indian  Population  schedules  of  the  1900 
and  1910  census,  by  the  Methodist 


Church,  by  a  sequence  of  local  and 
regional  historians  writing  from  the 
1880's  to  the  present,  by  the  WPA  guide 
to  the  state  of  Michigan,  and  by  local 
newspapera.  The  Indian  mission  church 
at  Bradley  in  Allegan  County,  Michigan, 
and  its  daughter  dburch  at  Salem  were 
clearly  tied  to  a  continuously  existing 
Indian  entity  which  predated  the  1870 
date  of  previous  unambiguous  Federal 
acknowledgment  and  which  has 
continued  to  exist  and  be  identified 
until  the  present.  Therefore,  the 
conclusion  of  the  proposed  finding  that 
MBPI  meets  criterion  83.7(a)  as 
modified  by  83.8(d)(1)  is  affirmed. 

Under  criterion  83.7(b)  as  modified  by 
83.8(d)(2),  a  demonstration  of  meeting 
the  criterion  for  community  (defined  by 
the  regulations  as  "any  group  of  people 
which  can  demonstrate  that  consistent 
interactions  and  significant  social 
relationships  exist  within  its 
membership  and  that  its  members  are 
differentiated  from  and  identified  as 
distinct  bom  nonmembers")  is  required 
only  for  the  present  day,  or  modem, 
community.  However,  the  historical  and 
anthropological  survey  of  the  MBPI 
provided  sufficient  evidence  that  it  had 
constituted  a  historical  community  as 
well,  which  had  been  centered  at 
Bradley  in  Allegan  County,  Michigan 
since  the  founding  of  the  Griswold 
Mission  in  1838-1839.  The  existence  of 
continuous  community  since  the  latest 
date  of  unambiguous  previous  Federal 
acknowledgment,  1870,  was  clearly 
documented  by  church,  census,  and 
other  records.  The  proposed  finding 
concluded  that  at  least  50  per  cent  of  the 
petitioner's  membera  were  Potawatomi 
speakers  from  historical  times  up 
through  1957,  and  that  since  then,  the 
members  have  come  together  in 
significant  numbers  across  all  family 
lines,  and  have  maintained  a  significant 
rate  of  informal  social  interaction.  The 
proposed  finding  concluded  that  MBPI 
not  only  met  the  requirements  of  83.7(b) 
as  modified  by  83.8(d)  at  the  present 
time,  but  also  that  it  met  the 
requirements  of  the  unmodified  83.7(b) 
from  1870  to  the  present.  This  finding 
is  affirmed  by  the  final  determination. 

The  third  party  comments  on  the 
proposed  finding  argued  that  modem 
community  did  not  exist  in  MBPI 
because  of  its  alleged  intention  to  seek 
trust  land  in  the  Detroit,  Michigan,  area: 
because  of  the  pre- 1992  presence  of 
MBPI  names  on  the  membership  list  of 
Huron  Potawatomi,  Inc.  (HPI),  which 
was  federally  acknowledged  through  the 
25  CFR  Part  83  process  in  1994;  and 
because  numerous  MBPI  members  were 
allegedly  dually  enrolled  with  other 
Michigan  tribes. 


Taking  land  into  trust  is  a  separate 
issue  from  Federal  acknowledgment  and 
does  not  impact  the  25  CFR  Part  83 
criteria.  Evidence  of  enrollment  in  other 
tribes  may  be  pertinent  to  criterion 
83.7(b),  but  it  is  not  dispositive. 
Community  as  defined  by  the 
regulations  involves  much  more  than  a 
formal  membership  list.  A  substantial 
body  of  anthropological  evidence 
clearly  showed  the  existence  of  a 
distinct  community  that  functioned  in 
the  Bradley/Salem  area  even  during  the 
years  when  many  residents  of  that 
community  had  their  names  on  the 
membership  list  of  HPI.  The 
relationship  of  the  formal  membership 
lists  of  the  two  groups  was  extensively 
analyzed  by  the  HPI  proposed  finding 
and  final  determination  as  well  as  by 
the  MBPI  proposed  finding. 

The  thira  party  comments  alleged  that 
"scores"  of  MBPI  members  carried  on 
the  1994  membership  list  had 
disaffiliated  from  the  petitioner  in  order 
to  join  another  specified  tribe,  the  Little 
River  Band  of  Ottawa  Indians.  The  BIA 
identified  the  names  of  all  persons  who 
had  been  included  on  the  1994  MBPI 
membership  list  who  were  not  on  the 
1998  MBPI  membership  list.  Of  the  49 
individuals,  there  was  one  duplicate 
entry,  three  persons  in  one  tribe,  five 
persons  not  enrolled  elsewhere,  six 
persons  in  a  second  tribe,  11  persons  in 
a  third  tribe,  and  25  persons  currently 
enrolled  with  Little  River.  The  data  did 
not  indicate  that  persons  formerly  or 
currently  enrolled  with  MBPI  (see 
discussion  under  criterion  83.7(f))  were, 
as  a  group,  choosing  to  join  any  other 
single  tribe  according  to  a  pattern,  or 
according  to  major  family  lines  or 
political  factions.  Eliminating  the 
duplicate  entry,  an  analysis  of  the  48 
who  disenroUed  indicated  that  their 
disaffiliation  had  minimal  relevance  for 
MBPI's  modem  community,  since  the 
disenrollments  did  not  change  the 
character  of  the  group  as  a  whole. 
Therefore,  the  conclusion  of  the 
proposed  finding  that  MBPI  meets 
criterion  83.7(b)  as  modified  by 
83.8(d)(2)  is  affirmed. 

Criterion  83.8(d)(5)  provides  that  if  a 
petitioner  which  has  demonstrated 
previous  Federal  acknowledgment 
cannot  meet  the  streamlined  evidentiary 
requirements  provided  by  83.8,  it  may 
demonstrate  that  it  meets  the 
requirements  of  the  criteria  in  83.7(a) 
through  (c)  from  last  Federal 
acknowledgment  to  the  present.  The 
proposed  finding  concluded  that  MBPI 
met  the  provisions  of  83. 7(  c)  in  the 
unmodified  form,  having  maintained 
political  influence  or  authority  over  its 
members  from  1870  to  the  present. 
There  as  an  identifiable  sequence  of 


leadership  throughout  this  period. 
During  the  periods  when  the 
commimity  did  not  have  a  formal 
governing  structiue,  a  significant  level 
of  bilateral  political  influence  or 
authority  was  maintained  by  indigenous 
ordained  and  lay  ministers  throu^  the 
Methodist  Indian  missions  at  Bradley 
and  Salem,  Michigan.  This  influence  . 
extended  to  the  whole  community. 
Additionally,  under  the  provisions  of 
interaction  between  criterion  83.7(b)(2) 
and  83.7(c)(3).  the  proposed  finding  also 
used  the  existence  of  sufficient  evidence 
for  criterion  83.7(b)  for  MBPI  for  the 
entire  period  since  1870  to  provide 
sufficient  evidence  for  criterion  83.7(c) 
until  1957.  and  evidence  of  community 
after  1957  also  was  used  as  one  form  of 
evidence  under  83.7(c)(l)(iv). 

The  third  party  comments  argued 
that,  "church  activities  do  not  constitute 
the  type  of  "political  influence'" 
required  under  83.7(c).  However,  in  the 
case  of  several  other  petitions,  the 
Assistant  Secretary  has  accepted  church 
activities  as  demonstrating  the  existence 
of  political  influence  or  authority  within 
the  petitioning  group  and  providing  a 
focus  of  leadership.  The  Assistant 
Secretary  has  also  accepted  informal 
leadership  and  forms  of  leadership  other 
than  council-type  structures  in  prior 
acknowledgment  decisions.  In  preparing 
the  1994  revised  regulations,  the 
Department  specifically  rejected  more 
stringent  requirements  of  formal 
political  organization  for  petitioners. 
Therefore,  we  affirm  the  conclusion  of 
the  proposed  finding  that  MBPI  meets 
the  requirements  of  83.7(c)  as  modified 
by  83.8(d)(3). 

MBPI  met  criterion  83.7(d)  for  the 
proposed  finding.  No  comments  or  new 
evidence  was  submitted  pertaining  to 
this  criterion.  Therefore,  this  final 
determination  affirms  that  MBPI  meets 
criterion  83.7(d). 

The  proposed  finding  concluded  that 
MBPI  met  criterion  83.7(e),  descent  from 
the  historical  Indian  tribe.  Because  this 
case  was  considered  under  83.8(d), 
MBPI  was  required  to  demonstrate 
descent  from  the  federally 
acknowledged  entity  as  it  existed  in 
1870.  All  persons  on  the  1994  MBPI 
membership  list,  and  all  persons  on  the 
1998  MBPI  membership  list,  descend 
from  persons  listed  on  the  1870  annuity 
payroll  for  Shop-quo-ung's  Band  and 
from  persons  listed  on  the  1904  Taggart 
Roll,  which  was  prepared  by  the  BIA  to 
determine  eligibility  for  Potawatomi 
claims  payments. 

One  commenter  argued  that  research 
in  documents  prior  to  a  1839  payment 
list  discussed  in  the  genealogical 
technical  report  to  the  proposed  finding 
might  call  into  question,  "the  entire 


Potawatomi  identity  of  the  historic 
bands  who  comprise  the  modem  Indian 
entity."  The  Assistant  Secretary  was 
aware  at  the  time  of  the  proposed 
finding  that  individual  families  of  the 
Bradley  and  Salem  commimities  also 
have  Ottawa  ancestry.  This  fact  is  in 
accordance  with  a  long-standing  pattern  . 
of  intertribal  marriages  in  Michigan.  The 
identity  of  the  bands  prior  to  the  last 
date  of  previous  unambiguous  Federal 
acknowledgment  is  not  an  issue:  the 
MBPI  members  have  clearly  established 
descent  from  the  band  as  it  existed  as  of 
1870.  Therefore,  this  final  determination 
affirms  the  condusicm  of  the  proposed 
finding  that  MBPI  meets  criterion 
83.7(e).  After  an  extensive  analysis  of 
the  relationship  of  MBPI  enrollment  to 
that  of  HPI  under  criterion  83.7(f).  the 
proposed  finding  concluded  that  the 
MBPI  membership  was  composed 
principally  of  persons  who  were  not 
members  of  any  acknowledged  North 
American  Indian  tribe.  The  adult  MBPI 
members  had  provided  written 
confirmation  of  their  membership  in 
MBPI.  on  behalf  of  themselves  and  on 
behalf  of  the  minors  for  whom  they  had 
legal  custody,  prior  to  the  issuance  of 
the  HPI  proposed  finding  and  prior  to 
Federal  acknowledgment  of  HPI. 

The  BIA  verified  the  1998  MBPI 
membership  list,  concluding  that  only 
17  per  cent  of  the  current  MBPI 
membership  is  dually  enrolled  with 
other  tribes.  The  17  percent  of  dually 
enrolled  MBPI  members  are  divided 
among  three  other  federally 
acknowledged  tribes.  The  membership 
of  MBPI  is  composed  principally  of 
persons  who  are  not  members  of  any 
acknowledged  tribe.  Therefore,  this  final 
determination  affirms  the  conclusion  of 
the  proposed  finding  that  MBPI  meets 
criterion  83.7(f). 

MBPI  met  criterion  83.7(g)  for  the 
proposed  finding.  No  comments  or  new 
evidence  was  submitted  pertaining  to 
this  criterion.  Consequently,  this  final 
determination  confirms  that  MBPI  meets 
criterion  83.7(g). 

This  determination  is  final  and  will 
become  effiective  90  days  ftt>m  the  date 
of  publication,  unless  a  request  for 
reconsideration  is  filed  pursuant  to 
§  83.11.  The  petitioner  or  any  interested 
party  may  file  a  request  for 
reconsideration  of  this  determination 
with  the  Interior  Board  of  Indian 
Appeals  (§  83.11(a)(1)).  The  petitioner's 
or  interested  party's  request  must  be 
received  no  later  than  90  days  after 
publication  of  the  Assistant  Secretary's 
determination  in  the  Federal  Register 
(§83.n(a)(2)). 
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Dated:  October  14. 1998. 
Kevin  Cover, 

Assistant  Secretary— Indian  Affairs. 
(FR  Doc.  98-28438  Filed  10-22-98:  8:45  am] 
MLUNQ  COOE  411»-a-^ 

DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Managemant 
iAK-M2-1410-00-P.  AA-140iq 

Alaska  Native  Claims  Selection; 
Notice  for  Publication 

In  accordance  witli  Departmental 
regulation  43  CFR  2650.7(d),  notice  is 
hereby  given  that  a  decision  to  issue 
conveyance  under  the  provisions  of  Sec. 
14(h)(8)  of  the  Alaska  Native  Claims 
Settlement  Act  of  December  18, 1971,  43 
U.S.C.  1601. 1613(h)(8).  will  be  issued 
to  Sealaska  Corporation  for 
approximately  19,503.74  acres.  The 
lands  involved  are  within  the  Tongass 
National  Forest  in  southeast  Alaska. 

Copper  River  Meridian,  Alaaka 

T.  44S..R60E.. 

Sees.  23,  24  and  26. 
T.  42  S..  R.  61  E., 

Sec.  31. 
T.  44  S.,  R.  61  E.. 

Sees.  1.12, 13.  24  and  26. 
T.  49  S.,  R.  66  E., 

Sees.  6,  7. 17  thru  20,  29  thru  32. 
T.  SO  S.,  R.  66  E.. 

Sees.  5  thru  8. 17  thru  21.  28  thru  33. 
T.  SlS-ReeE- 
Secs.  4,  5  and  6. 
T.  56S.,R.  73  E.. 

Sec.  36. 
T.  57  S..  R  72  E., 

Sees.  19  and  30. 
T.  74  S..  R.  80  E.. 

Sees.  16, 17, 19.  20,  21.  30  and  31. 
T.  75  S.,  R  82  E., 

Sees.  16, 17, 19.  20  thru  30,  and  32. 
T.  73  S.,  R  85., 

Sec  12. 
T.  74  S.,  R  86  E., 

Sees.  2S.  26,  27,  33  thru  36. 
T.  74  S.,  R  87  E.. 

See.  31. 
T.  76  S.,  R  82  E.. 

Sees.  2, 11, 19,  20,  24  and  3a 
T.  80  S.,  R  83  E., 

Sees.  9. 15, 16  and  17. 
T.  81  S.,  R  83  E., 

See.  23. 
T.  81  S.,  R  84  E., 

See.  21. 

A  notice  of  the  decision  will  be 
published  once  a  week,  for  four  (4) 
consecutive  weeks,  in  the  Juneau 
Empire.  Copies  of  the  decision  may  be 
obtained  by  contacting  the  Alaska  State 


Office  of  the*  Bureau  of  Land 
Management,  222  West  Seventh 
Avenue,  «13.  Anchorage,  Alaska  99513- 
7599  ((907)  271-5960). 

Any  party  claiming  a  property  interest 
which  is  adversely  aflFected  by  the 
decision,  an  agency  of  the  Federal 
government  or  regional  corporation, 
shall  have  until  November  23, 1998  to 
file  an  appeal.  However,  parties 
receiving  service  by  certified  mail  shall 
have  30  days  from  the  date  of  receipt  to 
file  an  appeal.  Appeals  must  be  filM  in 
the  Bureau  of  Land  Management  at  the 
address  identified  above,  where  the 
requirements  for  filing  an  app>eal  may  be 
obtained.  Parties  who  do  not  file  an 
appeal  in  accordance  with  the 
requirements  of  43  CFR  part  4,  subpart 
E,  shall  be  deemed  to  have  waived  their 
rights. 

Patricia  A.  Baker. 

Land  Law  Examiner,  Branch  ofANCSA 
Adjudication. 

IFR  Doc.  98-28455  Filed  10-22-98;  8:45  am) 
MJJNQ  OOOK  4*i*-a»^ 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Managemant 

CCA-a60-71 23-00-60681 

Nottca  of  Dacialon:  To  Amend  Honay 
Lake  Management  Framework  Plan; 
Califbmta 

AOBICY:  Bureau  of  Land  Management. 
Interior. 

action:  Notice. 

SUMMARY:  Notice  is  hereby  given  that  on 
October  5, 1998,  John  Bosworth.  743 
Acting  Field  Manager,  Eagle  Lake  Field 
Office,  issued  a  decision  to  amend  the 
1976  Honey  Lake  Management 
Framework  Plan  (MFP)  Off-Highway 
Vehicle  Designations  for  Area  6,  and 
Area  7  which  includes  the  Fort  Sage 
OHV  Area  and  surrounding  BLM  public 
lands  managed  by  the  BLM  in  Lassen 
County,  California.  To  protect  public 
lands  and  resources  from  damage  an  off- 
highway  vehicle  designation  of  "limited 
to  designated  roads  and  trails"  will  be 
established  for  this  area.  The  affected 

Eublic  land  includes  all  BLM  managed 
mds  within: 

Mount  Diablo  Meridian 

T.  26  N.,  R  16  E.  (BLM  lands  east  of  State 

Highway  395) 
T.  26  N.,  R  17  E. 


T.  25  N..  R  17  B. 
T.  25  N.,  R  18  E. 

8UPPI.BiENTARY  INFOMIATION:  A  copy  of 
the  decision  and  maps  showing  the 
exact  location  of  the  OHV  designations 
may  be  obtained  by  writing  the  Eagle 
Lake  Field  Office  at  the  above  address 
or  calling  (530)  257-0456.  This  action  is 
under  authority  of  43  CFR  8340.0-3. 

FOR  FURTHER  INFORMATION  CONTACT:  John 
Bosworth,  Acting  Field  Manager,  Eagle 
Lake  Field  Office,  Bureau  of  I^d 
Management.  2950  Riverside  Drive. 
Susanville.  CA  96130.  (530)  257-0456. 
For  a  period  of  45  days  from  the  date  of 
publication  of  this  notice,  interested 
parties  may  submit  written  comments  or 
obiections  to  the  Field  Manager.  Eagle 
Lake  Field  Office  at  the  above  address. 

Dated:  October  5, 1998. 
JohnBoeworth. 
Acting  Field  Manager. 

[FR  Doe.  98-28504  Filed  10-22-98:  8:45  am] 
MUMQ  oooc  4tie-l»-«l 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

SubmiaakNi  of  Study  Package  to  Offica 
of  Management  and  Budget;  Ravtaw 
Opportunity  fOr  Public  Comment 

AGENCY:  Department  of  the  Interior. 
National  Park  Service's  National  Center 
for  Recreation  and  Conservation  and 
National  Center  for  Cultural  Resources. 
Stewardships  and  Partnerships. 

action:  Notice  and  request  for 
comments. 

Abstract:  The  National  Park  Service 
(NPS)  is  proposing  in  1998  to  conduct 
mail  surveys  of  recipients  of  services 
and/or  assistance  of  the  following 
programs:  Rivers,  Trails,  and 
Conservation  Assistance  Program 
(RTCA),  Federal  Lands  to  Parks  Program 
(FLP),  National  Heritage  Area  Program 
(NHA).  Wild  and  Scenic  Rivers 
Coordination  Program  (WSR).  and  the 
Historic  Preservation  Technical 
Assistance  Program  (HP).  This  survey 
will  be  conducted  to  meet  the 
requirements  of  the  1995  Government 
Performance  and  Results  Act  (GPRA) 
and  will  be  used  to  develop  goals  to 
improve  effectiveness  and  public 
accountability  of  the  respective 
programs. 


Prografn 


River*.  Traits,  and  Conservation  Assistance  (RTCA)  Program 
National  Heritage  Area  (NHA)  Program  


Estimated  number  of 


Responses        Burden  hours 


188 
8 


62 
3 
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Program 


Federal  Lands  to  Parks  (FLP)  Program  

Wild  and  Scenic  Rivers  Coordination  (WSR)  Program 
Historic  Preservation  Technical  Assistance  Program  .. 

Total 


Estimated  number  o( 


Responses 


75 
3 

JU9 


643 


Burden  hours 


25 

1 

123 


214 


summary:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  and  5 
CFR  part  1320,  Reporting  and  Record 
Keeping  Requirements,  the  NPS  invites 
pubic  comment  on  these  five  proposed 
information  collection  requests  (ICR). 
Comments  are  invited  on:  (1)  The  need 
for  the  information  including  whether 
the  information  has  practical  utility;  (2) 
the  acciiracy  of  the  reporting  burden 
estimate;  (3)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (4) 
ways  to  minimize  the  burden  of  the 
-information  collection  on  respondents, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology. 

The  NPS  goal  in  conducting  these 
surveys  is  to  obtain  information  to  help 
evaluate  and  improve  its  recreation  and 
conservation  assistance  program  and  its 
historic  preservation  programs 

There  were  no  public  comments 
received  as  a  result  of  publishing  in  the 
Federal  Register  a  60  day  notice  of 
intention  to  request  clearance  of 
information  collection  for  these  five 
surveys  (FR  Vol.  63.  No  119  6/22/98). 
DATES:  Public  comments  will  be 
accepted  on  or  before  November  23, 

1998. 

Send  comments  to:  Office  of 
Information  and  Regulatory  Affairs  of 
0MB.  Attention  Desk  Officer  for  the 
Interior  Department,  Office  of 
Management  and  Budget,  Washington, 
DC  20530;  and  also  to  Dr.  Steven 
Hollenhorst  (Voice:  (304)  293-3721 
X2441)  (e-mail:  shollenh@wvu.edu)  or 
Dr.  Michael  A.  Schuett  (Voice:  (304) 
293-3721(  X2415)  (e-mail: 
7nsc/iuett@wvu.edu),  West  Virginia 
University.  Division  of  Forestry,  PO  Box 
6125.  Morgantown,  WV  26506-6125. 

The  OMB  has  up  to  60  days  to 
approve  or  disapprove  the  information 
collection  but  may  respond  after  30 
days.  Therefore,  to  ensure  maximum 
consideration.  OMB  should  receive 
public  comments  on  or  before 
November  23. 1998. 
FOR  FURTHER  INFORMATION  OR  A  COPY  OF 
THE  STUDY  PACKAGES  SUBMnTED  FOR  OMB 
REVIEW,  CONTACT:  Dr.  Steven 
Hollenhorst  (Voice:  (304)  293-3721 
x2441)  (email:  shoUenh@wvu.edu);  Dr. 
Michael  A.  Schuett  (Voice:  (304)  293- 


3721  X2415)  (email: 
mschuettdwvu.edu);  West  Virginia 
University,  Division  of  Forestry,  PO  Box 
6125,  Morgantown,  WV  26506-6125. 

SUPPt-BMBfTARY  INFORMATION: 

Titles:  National  Park  Service 
Partnership  Programs  GPRA  Information 
Collections. 

Bureau  Form  Number:  None. 

0^4B  Number:  To  be  requested. 

Expiration  Date:  To  be  requested. 

Type  of  request:  Request  for  new 
clearance. 

Description  of  need:  The  Government 
Performance  and  Results  Act  requires 
the  Federal  agencies  to  prepare  an 
annual  performance  report  docimienting 
the  progress  made  toward  achieving 
long  term  goals.  The  National  Park 
Service  needs  the  information  in  the 
proposed  collections  to  assess  the 
annual  progress  being  made  toward 
meeting  Long-term  Goals  IIIa2  and  IIIa3 
of  the  National  Park  Service  Strategic 
Plan  of  1997.  The  information  sou^t  is 
not  collected  elsewhere  by  the  Federal 
Government.  The  proposed  information 
collections  impose  no  data  burden  on 
the  potential  responders.  Responding  to  . 
the  proposed  collections  is  voluntary 
and  is  based  on  data  that  the 
respondents  already  collect  and/or 
personal  opinion.  The  National  Park 
Service  needs  to  obtain  information  to 
help  evaluate  and  improve  its  recreation 
and  conservation  assistance  program 
and  its  historic  preservation  programs. 

Automated  data  collection:  At  the 
present  time,  there  is  no  automated  way 
to  gather  this  information. 

Description  of  respondents:  A  sample 
of  partners  (individuals,  organizations, 
and/or  public  agencies)  who  have 
received  services  and/or  assistance  from 
the  National  Park  Service  Rivers.  Trails, 
and  Conservation  Assistance  Program 
(RTCA).  Federal  Lands  to  Paries  Program 
(FLP).  National  Heritage  Area  Program 
(NHA).  Wild  and  Scenic  Rivers 
Coordination  Program  (WSR).  and/or 
the  Historic  Preservation  Technical 
Assistance  Program  (HP). 

Estimated  average  number  of 
respondents:  643  (mail  survey). 

Estimated  average  number  of 
responses:  Each  respondent  will 
respond  only  one  time,  so  the  number 


of  responses  will  be  the  same  as  the 
number  of  respondents. 

Estimated  average  burden  hours  per 
response:  20  minutes  (mail  survey). 

Frequency  of  response:  1  time  per 
respondent. 

Estimated  annual  reporting  burden: 
214  hours  (mail  survey). 
Diane  M.  Cooke. 

Information  Collection  Clearance  Officer, 
WASO  Administrative  Program  Center. 
National  Park  Service. 
[FR  Doc.  96-26434  Filed  10-22-98:  8:4S  am) 


DEPARTMENT  OF  THE  MTERIOR 

National  Park  Service 

Draft  Restoration  Plan  and 
Environmantal  Aaaeaament  for  the 
Colonial  Pipeline  OH  Spin,  Raslon.  VA 

AOENCY:  National  Paric  Service. 

Department  of  the  Interior. 

ACTION:  Availabilit>'  of  draft  restoration 

plan  and  enviroiunental  assessment  for 

the  Colonial  Pipeline  Oil  Spill,  Reston. 

Virginia. 


Pursuant  to  the  Oil  Pollution 
Act  of  1990  and  the  National 
Environmental  Policy  Act  of  1969 
(NEPA).  the  National  Park  Service  and 
U.S.  Fish  and  Wildlife  Service,  jointly 
with  the  Commonwealth  of  Virginia  and 
the  District  of  Columbia,  announce  the 
availability  of  the  Draft  Restoration  Plan 
and  Environmental  Assessment  for  the 
Colonial  Pipeline  Oil  Spill.  Reston. 
Virginia. 

DATES:  The  Draft  Restoration  Plan  and 
Environmental  Assessment  will  remain 
available  for  public  review  through 
November  20, 1998.  Comments 
regarding  this  docimient  should  be 
received  no  later  than  November  20. 
1998.  Additionally,  a  public  meeting 
will  be  held  to  discuss  the  I>aft 
Restoration  Plan  and  Environmental 
Assessment  starting  at  7  p.m.  on 
November  5, 1998.  at  the  Hemdon 
Middle  School.  901  Locust  Street. 
Hemdon,  Virginia. 
ADDRESSES:  Comments  on  the  Draft 
Restoration  Plan  and  Environmental 
Assessment  should  be  sent  to  the 
following  contact  person  Daniel 
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Hamson,  National  Park  Service, 
Environmental  Quality  Division,  1849  C 
Street.  NW.  (Mail  Stop  2749), 
Washington,  DC  20240. 

Public  reading  copies  of  the  Draft 
Restoration  Plan  and  Environmental 
Assessment  will  be  available  for  review 
at  the  following  location.  Virginia 
Department  of  Environmental  Quality, 
Northern  Regional  Office,  13901  Crown 
Court.  Woodbridge,  VA  22193. 
SUPPLEMENTARY  INFORMATION:  On  March 
28,  1993,  a  subsurface  petroleum 
products  pipeline  owned  and  operated 
by  the  Colonial  Pipeline  Company 
ruptured  near  Reston,  Virginia, 
discharging  approximately  408,000 
gallons  of  No.  2  fuel  oil  (diesel)  into 
Sugarland  Run.  the  Potomac  River,  and 
surrounding  environments.  Several 
natural  resources,  including  Rah, 
wildlife,  and  their  habitats,  were 
adversely  affected.  Additionally, 
recreational  use  of  natural  resources  in 
and  around  National  Park  Service 
facilities,  and  regional  and  local  parks, 
was  adversely  an^ected.  This  Draft 
Restoration  Plan  and  Environmental 
Assessment  presents  the  Trustees' 
prof>osed  restoration  alternative  for 
making  the  environment  and  the  public 
whole  for  injuries  to,  or  loss  of,  natural 
resources  and  services  resulting  from 
the  Oil  Spill.  It  also  evaluates  the 
environmental  impacts  and  considers 
the  no  action  alternative  as  required  by 
NEPA.  The  Trustees  are  soliciting 
comments  on  this  Draft  Restoration  Plan 
and  Environmental  Assessment.  These 
comments  will  be  considered  in 
evaluating  the  Environmental 
Assessment,  making  decisions  pursuant 
to  NEPA.  and  developing  the  Final 
Restoration  Plan. 

FOR  FURTHER  INFORMATION:  Contact 
Daniel  Hamson,  National  Park  Service, 
at  the  above  address. 

Dated:  October  19. 1998. 

Sharon  Uiiviiwki. 

Acting  Associate  Director.  Natural  Resource 
Stewardship  and  Science,  National  Park 
Service. 

IFR  Doc.  98-28433  Piled  10-22-98;  8:45  am] 
■UJNQ  oooc  4aio-n-M 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Notice  of  Continuation  of  the 
preparation  of  an  Environmental 
Impect  Statement  for  ttte  Greet  Egg 
HartMT  National  Scenic  and 
Recreational  River  Comprehenaive 
Menagement  Plan 

agency:  National  Park  Service. 


ACTION:  Continuation  of  the  Preparation 
of  an  Environmental  Impact  Statement. 

SUMMARY:  This  notice  announces  the 
continuation  of  the  work  toward 
preparation  of  an  Environmental  Impact 
Statement  for  the  development  of  a 
Comprehensive  Management  Plan  for 
the  Great  Egg  Harbor  National  Scenic 
and  Recreational  River  in  New  Jersey. 
The  Notice  of  Intent  for  this  project 
appeared  in  the  April  10, 1997  Federal 
Register.  Upon  completion  of  an 
Environmental  Assessment,  a  further 
determination  was  made  that  an 
Environmental  Impact  Statement  should 
be  prepared  to  address  National 
Environmental  Policy  Act  requirements 
for  development  of  the  Comprehensive 
Management  Plan.  We  encourage  all 
who  have  an  interest  in  this  National 
Park  System  unit's  future  to  contact 
Mary  Vavra.  National  Park  Service 
Pro^vm  Manager,  by  letter  or 
telephone. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mary  Vavra.  Program  Manager,  National 
Park  Service,  Philadelphia  Support 
Office,  200  ChesUiut  Street,  3rd  Floor, 
Philadelphia.  PA  19106.  (215)  597- 
9175. 

Dated:  October  12, 1998. 
Marie  Rwt. 

Field  Director,  Northeast  Field  Area.  National 

Park  Service. 

(FR  Doc.  98-28430  Filed  10-22-98;  8:45  ami 

BtLUNQ  OOOC  4aiO-7»-M 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Meeting:  The  Chrtstmaa  Pageant  of 
Jrtc. 


The  National  Park  Service  is  seeking 
public  comments  and  suggestions  on  the 
planning  of  the  1998  Christmas  Pageant 
of  Peace,  which  opens  December  9,  on 
the  Ellipse- (President's  Park),  south  of 
the  White  House.  The  meeting  will  be 
held  at  11:00  a.m..  Wednesday, 
November  4, 1998.  in  room  234  of  the 
National  Capital  Region  Building,  at 
1100  Ohio  Drive.  S.W..  in  East  Potomac 
Park. 

Persons  who  would  like  to  comment 
at  the  meeting  should  notify  the 
Naitonal  Park  Service  by  October  30,  by 
calling  the  White  House  Visitor  center 
between  9  a.m.  and  4  p.m.  weekdays,  at 
(202)  208-1631.  Written  comments  may 
be  sent  to  the  Park  Manager,  White 
House  Visitor  Center.  1100  Ohio  Drive, 
S.W..  Washington.  DC  20242,  and  can 
be  accepted  until  October  28. 


Dated:  October  16. 1998. 
Stan  E.  Lock, 

Deputy  Director,  White  House  Liaison. 
(FR  Doc.  98-28431  Filed  10-22-98;  8:45  am] 

aiUJNQ  OOOC  4310-70-M 


INTERNATIONAL  TRADE 
COMMISSION 

PnvMtigation  No.  TA-201-68I 
Lamb  Meat 

AOENCY:  United  States  International 
Trade  Commission. 

ACTION:  Institution  and  scheduling  of  an 
investigation  under  section  202  of  the 
Trade  Act  of  1974  (19  U.S.C.  %  2252) 
(the  Act). 

SUMMARY:  Following  receipt  of  a 
properly  filed  petition  on  October  7, 
1998.  on  behalf  of  the  American  Sheep 
Industry  Association.  Inc..  National 
Lamb  Feeders  Association.  Harper 
Livestock  Co..  Winters  Ranch 
Partnership,  Godby  Sheep  Co..  Talbott 
Sheep  Co.,  Iowa  Lamb  Corp.,  Ranchers' 
Lamb  of  Texas,  Inc.,  and  Chicago  Lamb 
&  Veal  Co..  the  Commission  instituted 
investigation  No.  TA-201-68  under 
section  202  of  the  Act  to  determine 
whether  lamb  meat,  provided  for  in 
subheadings  0204.10.00,  0204.22.20, 
0204.23.20,  0204.30.00,  0204.42.20,  and 
0204.43.20  of  the  Harmonized  Tariff 
Schedule  of  the  United  States,  is  being 
imported  into  the  United  States  in  sudi 
increased  quantities  as  to  be  a 
substantial  cause  of  serious  injury,  or 
the  threat  thereof,  to  the  domestic 
industry  producing  an  article  like  or 
directly  competitive  with  the  imported 
article. 

For  further  information  concerning 
the  conduct  of  this  investigation, 
hearing  procedures,  and  rules  of  general 
application,  consult  the  Commission's 
Rules  of  Practice  and  Procedure,  part 
201.  subparts  A  through  E  (19  CFR  part 
201),  and  part  206,  subparts  A  and  B  (19 
CFR  part  206). 

EFFECTIVE  DATE:  October  7. 1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Valerie  Newkirk  (202-205-3190),  Office 
of  Investigations,  U.S.  International 
Trade  Commission,  500  E  Street  SW, 
Washington.  DC  20436.  Hearing- 
impaired  persons  can  obtain 
information  on  this  matter  by  contacting 
the  Commission's  TDD  terminal  on  202- 
205-1810.  Persons  with  mobility 
impairments  who  will  need  special 
assistance  in  gaining  access  to  the 
Commission  should  contact  the  Office 
of  the  Secretary  at  202-205-2000. 
General  information  concerning  the 
Conunission  may  also  be  obtained  by 
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accessing  its  internet  server  (http:// 
www.usitc.gov). 
SUPPLEMENTARY  INFORMATION: 

Participation  in  the  investigation  and 
service  /ist.— Persons  wishing  to 
participate  in  the  investigation  as 
parties  must  file  an  entry  of  appearance 
with  the  Secretary  to  the  Commission, 
as  provided  in  section  201.11  of  the 
Commission's  rules,  not  later  than  21 
days  after  publication  of  this  notice  in 
the  Federal  Register.  The  Secretary  wrill 
prepare  a  service  list  containing  the 
names  and  addresses  of  all  persons,  or 
their  representatives,  who  are  parties  to 
this  investigation  upon  the  expiration  of 
the  period  for  filing  entries  of 
appearance. 

Limited  disclosure  of  confidential 
business  information  (CBI)  under  an 
administrative  protective  order  (APO) 
and  CBI  service  list. — Pursuant  to 
section  206.17  of  the  Commission's 
rules,  the  Secretary  will  make  CBI 
gathered  in  this  investigation  available 
to  authorized  applicants  tmder  the  APO 
issued  in  the  investigation,  provided 
that  the  application  is  made  not  later 
than  21  days  after  the  publication  of  this 
notice  in  the  Federal  Register.  A 
separate  service  list  will  be  maintained 
by  the  Secretary  for  those  parties 
authorized  to  receive  CBI  imder  the 
APO. 

Hearings  on  injury  and  remedy. — ^The 
Commission  has  scheduled  separate 
hearings  in  connection  with  the  injury 
and  remedy  phases  of  this  investigation. 
The  hearing  on  injury  will  be  held 
beginning  at  9:30  a.m.  on  January  12. 
1999.  at  die  U.S.  International  Trade 
Commission  Building.  In  the  event  that 
the  Commission  makes  an  affirmative 
injury  determination  or  is  equally 
divided  on  the  question  of  injury  in  this 
investigation,  a  nearing  on  the  question 
of  remedy  will  be  held  beginning  at  9:30 
a.m.  on  February  25, 1999.  Requests  to 
appear  at  the  hearings  should  be  filed  in 
writing  with  the  Secretary  to  the 
Commission  on  or  before  January  5, 
1999,  and  February  16. 1999. 
respectively.  All  persons  desiring  to 
appear  at  the  hearings  and  make  oral 
presentations  should  attend  prehearing 
conferences  to  be  held  at  9:30  a.m.  on 
January  7. 1999  and  February  18. 1999. 
respectively,  at  the  U.S.  International 
Trade  Commission  Building.  Oral 
testimony  and  written  materials  to  be 
submitted  at  the  hearing  are  governed 
by  sections  201.6(b)(2)  and  201.13(0  of 
the  Commission's  rules.  Parties  must 
submit  any  request  to  present  a  portion 
of  their  hearing  testimony  in  camera  no 
later  than  7  days  prior  to  the  date  of  the 

hearing. 

Written  submissions. — Each  party  is 
encouraged  to  submit  a  prehearing  brief 


to  the  Commission.  The  deadline  for 
filing  prehearing  briefs  on  injury  is 
December  21, 1998;  that  for  filing 
prehearing  briefs  on  remedy,  including 
any  commitments  pursuant  to  19  U.S.C. 
§  2252(a)(6)(B),  is  February  18, 1999. 
Parties  may  also  file  posthearing  briefs. 
The  deadline  for  filing  posthearing 
briefs  on  injury  is  January  15. 1999;  that 
for  filing  posthearing  briefs  on  remedy 
is  March  4, 1999.  In  addition,  any 
person  who  has  not  entered  an 
appearance  as  a  party  to  the 
investigation  may  submit  a  written 
statement  of  information  pertinent  to 
the  consideration  of  injury  on  or  before 
January  15, 1999,  and  pertinent  to  the 
consideration  of  remedy  on  or  before 
March  4, 1999.  All  written  submissions 
must  conform  with  the  provisions  of 
section  201.8  of  the  Commission's  rules; 
any  submissions  that  contain  CBI  must 
also  conform  with  the  requirements  of 
section  201.6  of  the  Commission's  rules. 
The  Commission's  rules  do  not 
authorize  filing  of  submissions  with  the 
Secretary  by  facsimile  or  electronic 
means. 

In  accordance  with  section  201.16(c) 
of  the  rules,  each  document  filed  by  a 
party  to  the  investigation  must  be  served 
on  all  other  parties  to  the  investigation 
(as  identified  by  either  the  public  or  CBI 
service  list),  and  a  certificate  of  service 
must  be  timely  filed.  The  Seaetary  will 
not  accept  a  document  for  filing  without 
a  certificate  of  service. 

Autliority:  This  investigation  is  being 
conducted  under  the  authority  of  section  202 
of  the  Trade  Act  of  1974;  this  notice  is 
published  pursuant  to  section  206.3  of  the 
Commission's  rules. 

By  order  of  the  Commission. 

Issued:  October  19, 1998. 
Donna  R.  Koehnke, 
Secretary. 

[FR  Doc.  98-28464  Filed  10-22-98;  8:45  ami 
BIUJNQ  CODE  1020-OS-P 


DEPARTMENT  OF  JUSTICE 
Drug  Enforcement  Administration 
[DEANumtMrlTSN] 

Industrial  Uses  and  Handling  of 
Gamma-tMityrolactone;  Solicitation  of 
Information 

agency:  Drug  Enforcement 

Administration. 

action:  Notice  of  request  for 

information. 


summary;  The  Drug  Enforcement 
Administration  PEA)  is  soliciting 
information  on  the  chemical  gamma- 
butyrolactone  (GBL).  GBL  has  been 


identified  as  the  major  precursor  to 
gamma-hydroxybutyrate  (GHB),  a  drug 
substance  that  is  under  consideration 
for  control  in  the  Controlled  Substances  — 
Act  (21  U.S.C.  801  et  seq.).  DEA  is 
seeking  information  on  the  GBL  trade  so 
that  diversion  of  GBL  may  be  prevented 
with  minimal  impact  on  legitimate 
trade,  in  the  event  that  GHB  becomes  a 
controlled  substance.  The  DEA  is 
soliciting  information  on  the 
manufacturing,  distribution, 
consumption,  storage,  disposal  and  uses 
of  GBL. 

ADDRESSES:  Responses  to  this  notice 
may  be  sent  to  Frank  Sapienza.  Chief, 
Drug  and  Chemical  Evaluation  Section, 
Office  of  Diversion  Control,  Drug 
Enforcement  Administration. 
Washington.  DX.  20537. 
DATE:  Responses  to  this  notice  may  be 
submitted  by  December  22.  1998. 
SUPPLBBfTARY  INFORMATION:  The 
chemical  gamma-butjrrolactone  (GBL) 
has  been  identified  as  the  principal 
precursor  used  in  the  clandestine 
manufacture  of  gamma-hydroxybutyrate 
(GHB).  GBL  is  also  identified  as 
dihydro-2(3H)-furanone;  1.2-butanolide: 
1.4-butanolide;  gamma-hydroxybutyric 
acid  lactone;  3-hydroxybutyric  add 
lactone  and  4-hydroxybutanoic  acid 
lactone  with  Chemical  Abstract  Service 
number  [96-48-Oj.  GHB  has  been 
banned  from  sale  for  human 
consumption  by  the  Food  and  Drug 
Administration,  controlled  in  several 
states  and  is  under  consideration  for 
placement  into  the  Controlled 
Substance  Act  (CSA).  Control  of  GHB 
under  the  CSA  would  permit  the 
administrative  control  of  GBL  as  either 
an  immediate  precursor  (21  U.S.C. 
811(e))  or  listed  chemical  (21  U.S.C. 
802(34))  if  certain  findings  are  made. 
The  DEA  is  studying  the  manufacturing, 
industrial  uses  and  distributions  of  GBL 
to  become  aware  of  possible  methods  of 
diversion  bom  these  legitimate  sources. 
This  information  will  help  the  DEA  to 
evaluate  the  potential  impact  on 
legitimate  industry  if  control  of  GBL  is 
necessary  under  the  CSA.  Control 
measures,  if  warranted  and  imposed, 
would  regulate  the  manufacture, 
distribution  and  other  handling  of  GBL. 

DEA  is  aware  this  substance  is  used 
by  industry  as  a  synthetic  intermediate 
with  application  to  polymers, 
pharmaceuticals  and  agricultural 
industries,  as  a  solvent,  cleaning  agent, 
and  cosmetic  ingredient.  DEA 
recognizes  that  regulation  of  GBL  may 
■    have  some  effect  upon  these,  and  other, 
industrial  activities.  However,  DEA  is 
not  aware  of  the  entire  scop*  of  use  of~ 
GBL  by  industry  and  consumers. 
Therefore,  DEA  invites  all  interested 
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persons  to  provide  DEA  with  any 
information  on  the  manner  of 
manufacturing,  distribution, 
consumption,  storage,  disposal  and  uses 
of  GBL  by  industry  and  others.  Both 
quantitative  and  qualitative  data  is 
sought. 

Such  information  may  be  submitted  to 
the  Drug  and  Chemical  Evaluation 
Section  and  is  requested  by  December 
22. 1998.  Information  designated  as 
confidential  or  proprietary  will  be 
treated  accordingly.  The  release  of 
conHdential  business  information  that  is 
protected  from  disclosure  under 
Exemption  4  of  the  Freedom  of 
Information  Act,  5  U.S.C.  552(b)(4) 
(FOIA),  is  governed  by  section  310(c)  of 
the  CSA  (21  U.S.C.  830(c))  and  the 
Department  of  Justice  procedures  set 
forth  in  28  CFR  16.7. 

Dated:  October  16.  1998. 

lohnfLKing. 

Deputy  Assistant  Administrator,  O^HX  of 
Diversion  Control. 

(FR  Ooc.  98-28417  Filed  10-22-98:  8:45  am] 

■UMO  COM  44i« 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

(TA-W-a4.96«] 

RoaiNO  Plaatics  Company  (a/k/a 
School  Houaa  Candy  Company), 
Pawtuclwt,  Rl;  Antandad  Certification 
Regarding  Eligibility  To  Apply  for 
Worker  Adjustment  Aaaiatartce 

In  accordance  with  Section  223  of  the 
Trade  Act  of  1974  (19  USC  2273)  the 
Department  of  Eligibility  to  Apply  for 
Worker  Adjustment  Assistance  on 
September  22, 1998,  applicable  to 
workers  of  Rosbro  Plastics  Company 
located  in  Pawtucket,  Rhode  Island.  The 
notice  will  soon  be  published  in  the 
who  adversely  Federal  Register. 

At  the  request  of  the  State  agency,  the 
Department  reviewed  the  certiBcation 
for  workers  of  the  subject  firm.  The 
workers  produced  plastic  bottles  for  the 
health  and  beauty  industry.  The  State 
has  provided  information  showing  that 
the  workers  of  Rosbro  State  separated 
from  employment  at  the  Pawtucket 
plant  have  had  their  wages  reported 
under  the  unemployment  insurance  (UI) 
tax  account  for  School  House  Candy 
Company.  Accordingly,  the  Department 
is  amending  the  certification  to  reflect 
this  matter. 

The  intent  of  the  Department's 
certification  is  to  include  those  workers 
of  Rosbro  Plastics  Company  who  were 


adversely  affected  by  the  increase  by 
increased  imports. 

The  amended  notice  applicable  to 
TA-W-34,566  is  hereby  make  issued  as 
follows: 

All  workers  of  Rosbro  Plastics  Company, 
also  known  as  School  House  Candy 
Company.  Pa%«rtucket,  Rhode  Island,  who 
were  engaged  in  employment  related  to  the 
production  of  plastic  bottles  and  who  became 
totally  or  partially  separated  from 
employment  on  or  after  May  6, 1997  through 
September  22.  2002.  are  eligibile  to  apply  for 
adjustment  assistance  under  Section  223  of 
the  Trade  Act  of  1974. 

Signed  at  Washington,  D.C.  this  2d  day  of 
October,  1996. 

Grant  D.  Beale. 

Acting  Director.  Office  of  Trade  Adjustment 
Assistance. 

(FR  Ooc.  98-28447  Filed  10-22-98;  8:45  am) 

MUMO  OOOC  411«.W-M 


DEPARTMENT  OF  LABOR 

Employment  artd  Training 
Adminiatratlon 

Notice  of  Determinationa  Regarding 
EligibMlty  To  Apply  for  Worker 
Adjustment  Assistance  and  NAFTA 
Tranaltional  Adjuatmant  Aaalatance 

In  accordance  with  Section  223  of  the 
Trade  Act  of  1974.  as  amended,  the 
Department  of  Labor  herein  presents 
summaries  of  determinations  regarding 
eligibility  to  apply  for  trade  adjustment 
assistance  for  workers  (TA-W)  issued 
during  the  period  of  October.  1998. 

In  order  tor  an  affirmative 
determination  to  be  made  and  a 
certification  of  eligibility  to  apply  for 
worker  adjustment  assistance  to  be 
issued,  each  of  the  group  eligibility 
requirements  of  Section  222  of  the  Act 
must  be  met. 

(1)  That  a  significant  number  or 
proportion  of  the  workers  in  the 
workers'  firm,  or  an  appropriate 
subdivision  thereof,  have  become  totally 
or  partially  separated, 

(2)  That  sales  or  production,  or  both, 
of  the  firm  or  sub-division  have 
decreased  absolutely,  and 

(3)  That  increases  of  imports  of 
articles  like  or  directly  competitive  with 
articles  produced  by  the  firm  or 
appropriate  subdivision  have 
contributed  importantly  to  the 
separations,  or  threat  thereof,  and  to  the 
absolute  decline  in  sales  or  production. 

Negative  Determinations  for  Worker 
Adjustment  Assistance 

In  each  of  the  following  cases  the 
investigation  revealed  that  criterion  (3) 
has  not  been  met.  A  survey  of  customers 
indicated  that  increased  imports  did  not 


contribute  importantly  to  worker 
separations  at  the  firm. 
TA-W-34,867;  Owens  Coming 

Fiberglass  Co.,  Windows  and  Patio 
Doors  Div..  Martinsville.  VA 
TA-W-34.997;  Hudson  I.C.S..  San 

Leandro.  CA 
TA-W-34,884:  Pioneer  Finishing  Duro 

Industries,  Fall  River,  MA 
TA-W-34,681:  Raytheon  Systems  Co.. 

Fort  Wayne.  IN 
TA-W-34.583  &  TA-W-34.  584; 

Quantegy.  Inc.,  Opelika,  AL  and 

Peachtree  City,  GA 
TA-W-34.977:  lEC  Electronics.  Arab.  AL 
TA-W-34.865:  KAO  Infosystem  Co.. 

Canyon  Park  Facility  Bothell.  WA 
In  the  following  cases,  the 
investigation  revealed  that  the  criteria 
for  eligibility  have  not  been  met  for  the 
reasons  specified; 
TA-W-34.849  &  TA-W-34,  850;  Coats 

North  America,  Denver,  PA  and 

Monroeville.  AL 
TA-W-34.863;  National  Oil  Well. 

Fairfield  and  Crossville.  IL 
TA-W-34.713;  NCC  Industries.  Inc.. 

Cortland.  NY 
The  wori^ers  firm  does  not  produce  an 
article  as  required  for  certification  under 
Section  222  of  the  Trade  Act  of  1974. 
TA-W-35.012:  Warn  Industries. 

International  Business  Unit, 

Milwaukee.  OR 
TA-W-34.953:  Stewart  Superior  Corp.. 

Chicago,  IL 
TA-W-34.548;  Champlain  Industries. 

Clifton.  NJ 
TA-W-34.014;  Terry  Logging,  Inc.. 

Elgin.  OR 
TA-W-34.493;  Warwick  Dyeing  Corp., 

West  Warwick.  RI 
Increased  imports  did  not  contribute 
importantly  to  worker  separations  at  the 
firm. 

Aflimiative  Determinations  for  Worker 
Adjustment  Assistance 

The  following  certifications  have  been 
issued;  the  date  following  the  company 
name  and  location  of  each 
determination  references  the  impact 
date  for  all  workers  of  such 
determination. 

TA-W-34.944;  Somaber  Corp.,  Miami. 

FL:  August  17.  1997. 
TA-W-34,819:  Harris  Semiconductor. 

Mountain  Top.  PA:  July  10. 1997. 
TA-W-34,892;  Philips  Semiconductors. 

Albuquerque,  NM:  August  6,  1997. 
TA-W-34.898;  Calblelink,  Inc..  Kings 

Mountain,  NC:  July  25,  1997. 
TA-W-35.045;  Summit  Station,  MFG. 

Inc..  Pine  Grove.  PA:  September  22, 

1997. 
TA-W-34,978;  Remington  Products  Co 

LLC,  Bridgeport,  CT:  September  2. 

1997. 


TA-W-34.924;  Native  Textile 

Carisbrook  Co.,  Glens  Falls.  NY: 
August  21.  1997. 
TA-W-34.853;  Stibnite  Mine.  Inc.. 

McCall.  ID:  August  3.  1997. 
TA-W-34.807;  A  6r  B;  Philomath  Forest 
Product,  A  Div.  OF  W.TJ). 
Industries.  Cutting  Mill.  Philomath. 
OR,  W.T.D.  Industries.  Control  Saw 
Div..  CoTvallis.  OR.  Sedro-Wooley 
Lumber  Co..  A  Div.  Of  W.T.D. 
btdastries.  Sedro-Wooley.  W A:  July 
29.  1997. 
TA-W-34.943:  Profiles,  New  York,  NY: 

August  24.  1997. 
TA-W-34. 961;  Interfiost.  Inc..  Holley. 

NY:  August  27. 1997. 
TA-W-34.962;  Koszeff  Industries.  Inc., 

South  Bend.  IN:  August  25. 1997. 
TA-W-34.690:  Imation  Corp.. 

Wahpeton.  ND:June  1.  1997. 
TA-W-34.604:  Master  Lock  Door. 
Hardware  Div..  Auburn.  AL  May 
21. 1997. 
TA-W-35,013:  Acme  Electric  Corp.. 
Electronics  Div..  Cuba.  NY: 
September  9. 1997. 
TA-W-34,933;  G.H.  Bass  6-  Co.,  Wilton. 

ME:  October  11. 1998. 
TA-W-34.805;  Kern  Manufacturing. 

Inc..  Flora.  IL  July  9,  1997. 
TA-W-34,951:  Schlumberger  Anadrill. 

Casper.  WY:  August  18.  1997. 
TA-W-35.006;  TexMex  Trim.  Inc..  Los 

Indios.  TX:  September  1 6. 1 997. 
TA-W-34.873;  Eaton  Corp..  CuUer- 
Hammer  Industrial  Controls  Div., 
Bowling  Green.  KY:  March  21.  1998 
&■  before  September  30. 1998. 
TA-W-34.856  &  A;  Ademco  Group. 
Syosset.  NY  and  El  Paso,  TX: 
August  8.  1997. 
TA-W-34.921;  L.C.  Neely  Drilling,  Inc., 

Robinson.  IL:  Augjast  18.  1997. 
TA-W-34,976:  Excel  Garment 

Manufacturing  Co..  Inc.,  El  Paso. 
TX:  August  26,  1997. 
TA-W-34,916;  Donora  Sportswear  Co., 
Inc.,  Donora,  PA:  October  14, 1997. 
Also,  pursuant  to  Title  V  of  the  North 
American  Free  Trade  Agreement 
Implementation  Act  (P.L.  103-182) 
concerning  transitional  adjustment 
assistance  hereinafter  called  (NAFTA- 
TAA)  and  in  accordance  with  Section 
250(a).  Subchapter  D,  Chapter  2.  Title  H. 
of  the  Trade  Act  as  amended,  the 
Department  of  Labor  presents 
siunmaries  of  determinations  regarding 
eligibility  to  apply  for  NAFTA-TAA 
issued  during  the  month  of  October. 
1998. 

In  order  for  an  affirmative 
determination  to  be  made  and  a 
certification  of  eligibility  to  apply  for 
NAFTA-TAA  the  following  group 
eligibility  requirements  of  Section  250 
of  the  Trade  Act  must  be  met: 


(1)  That  a  significant  number  or 
proportion  of  the  woii^rs  in  the 
woii^ers'  firm,  or  an  appropriate 
subdivision  thereof,  (including  workers 
in  any  agricultural  firm  or  appropriate 
subdivision  thereof)  have  become  totally 
or  partially  separated  bom  emplojnnent 
and  either — 

(2)  That  sales  or  production,  or  both, 
of  such  firm  or  subdivision  have 
decreased  absolutely. 

(3)  That  imports  from  Mexico  or 
Canada  <rf  articles  like  or  directly 
competitive  with  articles  produced  by 
such  firm  or  subdivision  have  increased, 
and  that  the  increases  in  imports 
contributed  importantly  to  such 
workers'  separations  or  threat  of 
separation  and  to  the  decline  in  sales  or 
production  of  such  firm  or  subdivision; 
or 

(4)  That  there  has  been  a  shift  in 
production  by  such  woricers'  firm  or 
subdivision  to  Mexico  or  Canada  of 
articles  like  or  directly  competitive  with 
articles  which  are  produced  by  the  firm 
or  subdivision. 

Negative  Delecmiiiatioiis  NAFTA-TAA 

In  each  of  the  following  cases  the 
investigation  revealed  that  criteria  (3) 
and  (4)  were  not  met.  Imports  from 
Canada  or  Mexico  did  not  contribute 
importantly  to  workers'  separations. 
There  was  no  shift  in  production  from 
the  subject  firm  to  Canada  or  Mexico 
during  the  relevant  period. 
NAFTA-TAA-02556:  Decorative  Home 
Accents.  Home  Innovations  a/k/a 
Draymore  Manufacturing, 
Morresville,  NC 
NAFTA-TAA-02614:  Terry  Logging. 

Inc..  Elgin.  OR 
NAFTA-TAA-02581 ;  Donora 

Sportswear  Co..  Inc.,  Donora,  PA 
NAFTA-TAA-02561:  Pioneer  Finishing. 

Duro  Industries,  Fall  River,  MA 
NAFTA-TAA-02562:  Philips 

Semiconductors,  Albuquerque.  NM 
NAFTA-TAA-02542:  Dash  America. 

Okie  Apparel  Plant,  Hugo.  OK 
NAFTA-TAA-02594;  Stewart  Superior 
Corp..  Chicago,  IL 
The  investigation  revealed  that  the 
criteria  for  eligibility  have  not  been  met 
for  the  reasons  specified. 
NAFTA-TAA-02642;  The  Banana  Tree, 

El  Paso,  TX 
NAFTA-TAA-02635;  Smith  Corona 
Corp..  Cortland.  NY 
The  investigations  revealed  that  the 
workers  of  the  subject  firm  did  not 
produce  an  article  within  the  meaning 
of  Section  250(a)  of  the  Trade  Act,  as 
amended. 


Affirmative  DeterminatioiM  NAFTA- 
TAA 

NAFTA-TAA-02611;  Lane  Punch  Corp.. 

New  Berlin,  WI:  September  10. 

1997. 
NAFTA-TAA-02616:  Santa's  Best. 

Millville.  NJ:  Septembers.  1997. 
NAFTA-TAA-02S72  &  Al  Ademco 

Group.  Syosset.  NY  and  El  Paso. 

TX:  August  17.  1997. 

NAFTA-TAA-02582;  Schlumberger 
Anadrill.  Casper.  WY:  August  18. 

1997. 
NAFTA-TAA-C2601;  Excel  Garment 

Manufacturing.  Inc..  El  Paso.  TX: 

August  26.  1997. 
NAFTA-TAS-02605:  TexMex  Trim.. 

Inc..  Los  Indios,  TX:  August  28. 

1997. 
NAFTA-TAA-02443:  Raytheon  Systems 

Co..  Fort  Wayne.  IN:  June  12. 1997 
NAFTA-TAA-2598:  Interfrost.  Inc., 

Holley.  NY:  Auffist  27.  1997. 
NAFTA-TAA-02589:  Native  Textiles. 

Carisbrook  Co..  Glens  Falls.  NY: 

August  26.  1997. 
NAFTA-TAA-02S46:  Stibnite  Mine, 

Inc..  McCall.  ID:  August  10, 1997. 
NAFTA-TAA-02565:  Philomath  Forest 

Products.  A  Div..  of  W.T.D. 

Industries,  Cutting  Mill,  Philomath. 

OR.  W.T.D.  Industries,  Central  Saw 

Div..  Corvallis.  OR  and  Sedro- 

Wolley  Lumber  Co..  A  Div.  of 

W.T.D.  Industries,  Sedro-Wooley. 

WA:  July  27.  1997. 
NAFTA-TAA-02643:  Summit  Station 

Mfg..  Inc.,  Pine  Grove.  PA: 

September  22,  1997. 

NAFTA-TAA-02625;  Eastman  Kodak 
Co.,  Health  Imaging  Digital  Systems 
Platform,  Rochester,  NY:  September 
14.  1997. 

I  hereby  certify  that  the 
aforementioned  determinations  were 
issued  during  the  month  of  October 
1998.  Copies  of  these  determinations  are 
available  for  inspection  in  Room  C- 
4318,  U.S.  Department  of  Labor,  200 
Constitution  Avenue.  N.W., 
Washington.  D.C  20210  during  normal 
business  hours  or  will  be  mailed  to 
persons  who  write  to  the  above  address. 

;    Dated:  October  14. 1998. 

Grant  D.  Beale, 

Acting  Director.  Office  of  Trade  Adjustment 

Assistance. 

[FR  Doc.  98-28449  Filed  10-22-98;  8:45  ami 
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DEPARTMENT  OF  LABOR 

Emptoymont  and  Training 
Admlniatration 

[TA-^-34,  MS] 

Adamco  Group,  El  Paso,  TX;  Notice  of 
Termination  of  Investigation 

Pursuant  to  Section  221  of  the  Trade 
Act  of  1974.  an  investigation  was 
initiated  on  September  8,  1998  in 
response  to  a  worleer  petition  which  was 
filed  on  behalf  of  workers  at  Admeco 
Croup.  El  Paso,  Texas. 

All  workers  of  the  subject  firm  are 
included  under  an  existing  investigation 
in  process  (TA-W-34,856). 
Consequently,  further  investigation  in 
this  case  would  serve  no  purpose. 

Signed  at  Washington,  O.C.  this  13th  day 
of  October  1998. 

Grant  D.  Beale. 

Acting  Director,  Office  of  Trade  Adjustment 
Assistance. 

(PR  Doc.  98-28453  Filed  10-22-98;  8:45  am] 
HUMS  OOOE  4S1»-3e-M 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-a4,939] 

Lee  Sportsweer,  Inc..  Plantersvllle,  Ml; 
Notice  of  Termination  of  Investigation 

Pursuant  to  Section  221  of  the  Trade 
Act  of  1974,  an  investigation  was 


initiated  on  September  8, 1998  in 
response  to  a  worker  petition  which  was 
filed  on  behalf  of  workers  at  Lee 
Sportswear,  Inc.,  located  in 
Plantersville.  Mississippi. 

On  October  1, 1998  the  petitioner 
requested  that  the  petition  be    ' 
withdrawn.  Consequently,  further 
investigation  in  this  case  would  serve 
no  purpose,  and  the  investigation  has 
been  terminated. 

Signed  at  Washington,  DC  this  day  of  5th 
October,  1998. 

Grant  D.  Beale, 

Acting  Director,  Office  of  Trade  Adjustment 
Assistance. 

IFR  Doc.  98-28446  Filed  10-22-98: 8:45  am] 
MUMQ  OOOf  41ie-l»^ 


DEPARTMENT  OF  LABOR 

Employment  arKl  Training 
Administration 

Investigations  Regarding  Certifications 
of  Eligibility  To  Apply  for  Worksr 
Adjustment  Assistance 

Petitions  have  been  filed  with  the 
Secretary  of  Labor  under  Section  221(a) 
of  the  Trade  Act  of  1974  ("the  Act")  and 
are  identiHed  in  the  Appendix  to  this 
notice.  Upon  receipt  of  these  petitions, 
the  Acting  Director  of  the  Office  of 
Trade  Adjustment  Assistance, 
Employment  and  Training 
Administration,  has  instituted 
investigations  pursuant  to  Section 
221(a)  of  the  Act. 

Appendix 

(Petitions  Instituted  on  09/28/1998] 


The  purpose  of  each  of  the 
investigations  is  to  determine  whether 
the  workers  are  eligible  to  apply  for 
adjustment  assistance  under  Title  n. 
Chapter  2,  of  the  Act.  The  investigations 
will  further  relate,  as  appropriate,  to  the 
determination  of  the  date  on  which  total 
or  partial  separations  began  or 
threatened  to  begin  and  the  subdivision 
of  the  firm  involved. 

The  petitioners  or  any  other  persons 
showing  a  substantial  interest  in  the 
subject  matter  of  the  investigations  may 
request  a  public  hearing,  provided  such 
request  is  filed  in  writing  with  the 
Acting  Director,  Office  of  Trade 
Adjustment  Assistance,  at  the  address 
show  below,  not  later  than  November  2, 
1998. 

Interested  person  are  invited  to 
submit  written  comments  regarding  the 
subject  matter  of  the  investigations  to 
the  Acting  Director,  Office  of  Trade 
Adjustment  Assistance,  at  the  address 
shown  below,  not  later  than  November 
2.1998. 

The  petitions  filed  in  this  case  are 
available  for  inspection  at  the  Office  of 
the  Acting  Director,  Office  of  Trade 
Adjustment  Assistance,  Employment 
and  Training  Administration,  U.S. 
Department  of  Labor,  200  Constitution 
Avenue,  N.W.,  Washington.  D.C.  20210. 

Signed  at  Washington,  D.C.  this  28th  day 
of  September,  1998. 
Grant  D.  Bcale, 

Acting  Director,  Office  of  Trade  Adjustment 
Assistance. 


TA-W 


35,001 

35,002 

35.003 

35,004 

35,005 

35,006 

35.007 

35,008 

35,009 

35,010 

35,011 

35,012 

35,013 

35,014 

35.015 

35,016 

35,017 

35,018 

35,019 

35,020 

35,021 

35,022 

35,023 

35,024 

35.025 


Sut)ject  firm  (petitioners) 


NACCX)  Materials  Handling  (Wkrs 

Paramount  Headwear  (Wkrs) 

Paramount  Headwear  (Wkrs) 

Harris  Semiconductor  Corp  (IBEW) 

Hams  Semiconductor  (Wkrs)  

TexMex  Trim,  Inc  (Co.)  

ICI  Exptosives  USA  (OCAW)  

Thomson  Consumer  Elec.  (Wkrs)  .. 
Spakling  Sports  WorkJwide  (Wkrs) 
Outdoor  Reaeation  Group  (Co.)  .... 

Richard's  Sportwear  (Wkrs)  

Warn  Industries  (Wkrs)  

Acme  Electnc  Corp  (Co.)  

Terry  Logging,  Inc  (Co.)  

Marcelle's  Fashions.  Inc  (Wkrs) 

Eaton  Technok)gies.  Inc  (Wkrs)  ..... 

AB.D..  Inc  (Wkrs)  

Ferro  Corp.,  Louthon  Pit  (Wkrs) 

Intel  Corp  (Wkrs) 

Lane  Punch  Corp  (Wkrs)  

Vastar  Resources  (Wkrs)  

Armtex.  Inc  (Co.)  

Cub  Cadet,  MTD  (UFCW) 

Todd  Products  Coirp  (Co.) 

SportKntt,  Inc.  (Co.) 


Locatnn 


Fairview,  OR  

Van  Buren,  MO  .... 

Dexter.  MO 

Findlay.  OH  

Palm  Bay.  FL 

Los  Indns,  TX 

Tamaqua.  PA 

El  Paso,  TX 

Chicopee,  MA  

Los  Angeles.  CA  .. 
San  Fernando,  CA 

Milwaukie,  OR 

Cuba.  NY  

Elgin.  OR 

El  Paso.  TX 

Parsons,  TN 

North  Bergen.  NJ  . 
East  Liverpool.  OH 
Rio  Rancho.  NM  .. 

New  Berlin.  Wl 

Woodward.  OK 

Pitot  Mountain.  NC 
Brownsville,  TN  .... 

Brentwood,  NY 

Abertson.  NC , 


Date  of 
petition 


09/14/1998 
09/17/1998 
09/18/1998 
09/10/1998 
09/14/1998 
09/16/1998 
09/16/1998 
09/12/1998 
09/05/1998 
09/11/1998 
09/09/1998 
08/25/1998 
09/09/1998 
09/08/1998 
09/14/1998 
09/12/1998 
08/28/1998 
08/10/1998 
09/10/1998 
09/10/1998 
09/17/1998 
09/11/1998 
09/16/1998 
09/15/1998 
09/17/1998 


Product(s) 


ForWifts. 

Caps. 

Caps. 

Semiconductor  Circuitry. 

Semiconductor  Ships. 

Automatic  Shift  Knob. 

Exptosives. 

Television,  Satelites.  Cameras,  Antenas. 

Gott  Balls  and  Golf  Clubs. 

Bacl^>acks,  Duffles  and  Accessories. 

Demin  Apparel. 

Vehicular  Hubs  and  Winches. 

Custom  Power  Supply. 

Logs. 

Jackets.  Pants.  Skirts.  Btouses. 

Metal  Automoth^e  Products. 

Textiles. 

High  Temperature  OxkJe  Materials. 

CPU's  for  Computers. 

Punches  and  Die  Components. 

Oil  and  Gas. 

Knitted  Cotton  and  Polyester  Fabrics. 

Lawn  and  Garden  Tractors. 

OEM  Switching  Power  Supplies. 

Sports  Apparel. 
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Appendix— Continued 

(Petitk>ns  Instituted  on  09/28/1998] 


TA-W 

Subject  dm  (petitkwers) 

Location 

Date  of 
petition 

Prmliici(s) 

35,026 

Big  C  Corp  (Wkrs)  .... 

Trico  Products  Corp  (UAW)  

Wire  Form  Inc  fWkrs)  

Red  Boil  Spgs.  TN 

Buffato.  NY 

Warren.  Ml  

09/17/1998 
09/01/1998 
09/11/1998 
09/15/1998 
09/14/1998 
09/14/1998 
09/15/1998 
09/17/1998 
09/18/1998 
09/18/1998 
Oa'17/1998 
09/16/1998 
09/11/1998 
09/16/1998 

Gas  Grill  Covers. 

35  027 

WindshieW  Wiper  Systems. 

'ic  09fl 

Car  Door  Lock  Rods. 

35  029 

Quitman  Manufacturing  (Wkrs)  

Quitman.  GA 

Kenmare.  ND 

Duncan,  OK  

Bartlesville,  OK  

Whiteville,  NC  

Vineyard,  UT 

Cortland,  NY  

Pawtucket,  Rl 

Activewear  and  Loungewear. 

35  030 

Wolverine  Drilling  (Writs) 

OilDriling. 

35,031  

Halliburton  Energy  Serv.  (Wkrs)  

TRW/BDM-Petroteum  Tech.  (Wkrs) 

Anvil  Knitwear  (Wkrs) 

OiNieW  Servwes. 

35  032 

Research  and  Biotechnotogy. 

35  033 

T-Shirts. 

35  034 

Geneva  Steel  (USWA)  

Hot  Roiled  Steel  Products. 

35  035 

Smith  Corona  Coro  (Wkrs) 

Typewriters  and  Accessories. 

%f>  rvu; 

Synthetk:  Fatxks. 

1t^  (^7 

^Afvlv  5^haw  Inc  (Co  )         

New  York,  NY  

Ladies'  Dresses. 

qciyuk 

Litton  Industries  (Wkrs)  

Reese  Enterprises.  Inc  (Co.) 

Gartand.  TX .-. 

Night  Viskxi  Equipment 

35.039 

Plymouth.  PA 

Metal  Parts. 

[FR  Doc.  98-28451  Filed  10-22-98;  8:45  am] 
BKUNQ  CODE  4S10-aO-M 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[rA-W-34,S»5] 

Sunds  Defibrator  Woodhandling, 
Incorporated,  dJbM.  Carthage  Machine 
Con^iany,  Cartttage,  New  York; 
Investigations  Regarding  Certifications 
of  Eligibility  To  Apply  for  Worlcer 
Adjustment  Assistance;  Correction 

This  notice  corrects  the  notice  of 
Investigations  Regarding  Certifications 
of  Eligibility  To  Apply  for  Worker 
Adjustment  Assistance  applicable  to 
TA-W-34,595  which  was  published  in 
the  Federal  Register  on  June  1, 1998  (63 
FR  33954)  in  FR  Document  98-16552. 

This  revises  the  subject  firm  location 
for  TA-W-34,595  on  the  second  line  in 
the  appendix  table  on  page  33954.  On 
the  second  line  in  the  third  column,  the 
subject  firm  (location)  should  read 
Carthage.  New  York. 

Signed  in  Washington.  DC.  this  13th  day  of 
October  1998. 
Grant  D.  Beale, 

Acting  Director,  Office  of  Trade  Adjustment 
Assistance. 
IFR  Doc.  98-28452  Filed  10-22-98;  8:45  am] 

BNJJNQ  OOOC  4610-3ft-M 


DEPARTMENT  OF  U^BOR 

Employment  and  Trainiftg 
Administration 

Job  Training  Partnership  Act  attd 
Wortcforce  Investment  Act;  Migrant  and 
Seasonal  Farmworiwr  Employment 
and  Training  Advisory  Committee; 
Notice  of  Appointment  of  Members 

SUMMARY:  Notice  is  hereby  given  that 
appointments  have  been  made  to  fill 
ei^teen  (18)  vacancies  on  the  Migrant 
and  Seasonal  Farmworker  Employment 
and  Training  Advisory  Committee. 

The  membership  of  the  Committee 
and  categories  represented  are  as 
follows. 

Representing  ITPA  Section  402  Grantee 
Program  Community 

Mr.  Frank  Acosta,  Executive  Director, 

Motivation,  Education  and  Training.  Inc, 

Cleveland,  Texas 
Dr.  John  D.  Arnold.  Ph.D.,  Chief  Executive 

Officer,  Portable  Practical  Educational 

Preparation.  Patagonia,  Arizona 
Ms.  Barbara  Coleman.  State  Director, 

Telamon  Corporation,  Columbia.  South 

Carolina 
Mr  Ernest  A.  Flores,  Executive  Director, 

Central  Valley  Opportunity  Center,  Inc., 

Merced,  California 
Mr.  Richard  A.  foanis.  Executive  Director, 

Telamon  Corporation,  Raleigh,  North 

Carolina 
Mr.  Radames  A.  Lamenza,  Director  )TPA 

Program,  Puerto  Rico  Department  of  Labor 

and  Human  Resources.  Hato  Rey,  Puerto 

Rico 
Ms.  Sharon  Liederman,  Executive  Director. 

Rural  Employment  Opportunities,  Inc.. 

Helena,  Montana 
Mr.  Carlos  Saavedra,  Director,  Adult  Migrant 

Program  and  Services,  Division  of 

Workforce  Development,  Florida 

Department  of  Education,  Tampa,  Florida 
Ms.  Terry  Meek,  Executive  Director,  Proteus 

Employment  Opportunities,  Inc.,  Des 

Moines,  Iowa 


Mr.  Stuart  I.  Mitchell,  HI,  President  and  GEO. 

RuibI  Opportunities,  Inc,  Rochester,  New 

York 
Ms.  Ella  Ochoa,  Executive  Director,  NAP 

Multicultural  Human  Development 

Corporation,  North  Platte.  Nebraska 
Mr.  Robert  Ozuna,  MSFW  Program  Director. 

Washington  State  Migrant  Council. 

Sunnyside,  Washington 
Mr.  Clevon  Young,  Executive  Director, 

Arliansas  Human  Development 

Corporation,  Little  Rock,  Arkansas 

Representiiig  Other  Oiganization«/ 
Disciplines 

Mr.  Cipriano  Garza,  Director,  Migrant 
Education  Program,  Miami-Dade  County 
Public  Schools.  Homestead.  Florida 

Mir.  Raul  Meyreles,  Executive  Director.  La 
Cooperativa  Campesina  de  California. 
Sacramento.  California 

Ms.  L  Diane  Mull.  Executive  Director, 
Association  of  Farmworlcer  Opportunity 
Programs,  Inc,  Arlington.  Virginia 

Ms.  Delores  Huerta.  Secretary-Treasurer. 
United  Farmworlcers  of  America.  Keene, 
California 

Mr.  Baldemar  Velasquez.  President,  Farm 
Labor  Organising  Committee,  Toledo,  Ohio 

The  Migrant  and  Seasonal 
Farmworker  Employment  and  Training 
Advisory  Committee  was  established  to 
provide  a  mechanism  for  securing 
advice  regarding  the  overall  operation 
and  administration  of  Migrant  and 
Seasonal  Farmworker  programs,  as  well 
as  the  coordination  of  other  programs 
providing  services  to  migrant  and 
seasonal  farmworkers.  In  addition,  the 
Committee  will  be  asked  to  solicit  the 
views  of  farmworker  groups  and  to 
advise  the  Secretary  of  Labor  with 
regard  to  program  implementation 
under  the  Workforce  Investment  Act, 
performance  standards,  program 
evaluaton  and  services  needed  in 
support  of  the  Section  402  program. 
DATES:  These  appointments  were  made 
and  were  effective  on  October  19, 1998. 
The  Committee  Charter  provides  for  two 
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year  staggered  terms  and  it  provides  that 
members  may  be  reappointed.  In  order 
to  stagger  the  terms,  one-half  of  the 
initial  appointments  are  for  a  one-year 
term.  Those  appointments  selected  for 
the  initial  one-year  terms  were 
identified  by  the  Secretary. 
FOR  FliflTHER  INFOrayUTKM  CONTACT: 
Anna  W.  Goddard,  Director.  Office  of 
National  Programs,  Employment  and 
Training  Administration,  Room  N-4641. 
200  Constitution  Avenue.  NW, 
Washington,  DC  20210,  Telephone: 
(202)  219-5500. 

Signed  at  Washington,  DC  on  this  19th  Day 
ofOctober.1998. 
Amu  W.  Goddard, 
Director,  Office  of  National  Program. 
Employment  and  Training  Administration. 
iFR  Doc.  9»-28448  Filed  10-22-98;  8:45  ami 

WUJNQCOOC  4S10-l»-^ 


DEPARTMENT  OF  LABOR 

Emptoyment  and  Training 
Administration 

Job  Training  Partnership  Act  and 
Workforce  Investment  Act;  IMigrant  and 
Seasonal  Farmwortter  Employment 
and  Training  Advieory  Committee; 
Notice  of  Meeting 

Piirsuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Public 
Law  92-463)  as  amended,  notice  is 
hereby  given  of  a  meeting  of  the  Migrant 
and  Seasonal  Farmworker  Employment 
and  Training  Advisory  Committee. 

Time  and  Date:  The  meeting  will  begin  at 
9:00  am  on  November  5, 1998.  and  continue 
until  approximately  4:30  p.m.,  and  will 
reconvene  at  9:00  a.m.  on  November  6, 1998, 
and  adjourn  at  close  of  business  that  day. 
From  3:30  to  5:00  p.m.  on  November  6,  1998 
will  be  reserved  for  participation  and 
presentations  by  members  of  the  public. 

Place:  U.S.  Department  of  Labor.  200 
Ck>nstitution  Avenue.  N.W.,  Frances  Perldns 
Building.  Room  North  5437-A,B,C, 
Washington,  DC.  20210 Telephone  (202) 
219-9105. 

Status:  The  meeting  will  be  open  to  the 
public.  Persons  with  disabilities,  who  need 
special  accommodations,  should  contact  the 
Director,  National  Programs  no  less  than  ten 
days  before  the  meeting. 

Matters  to  be  Considered:  The  agenda  %vill 
focus  on  the  following  topics: 

•  Election  of  Conunittee  Chair  and  Vice 
Chair. 

•  Formation  of  a  workgroup  on  regulations 
for  the  Workforce  Investment  Act, 

•  Transitioning  of  the  MSFW  Grantee 
Partnership  with  ETA  to  the  Advisory 
Committee. 

•  Formation  of  a  workgroup  on 
performance  standards. 

For  Further  Information  Contact:  Anna  W. 
Goddard.  Director,  Office  of  National 
Programs,  Employment  and  Training 


Administration.  Room  N-4641,  200 
Constitution  Ave.,  NW,  Washington,  DC 
20210.  Telephone:  (202)  219-5500. 

Signed  at  Washington,  DC,  this  19th  day  of 
October,  1998. 

Anna  W.  Goddard, 

Director,  Office  of  National  Programs, 
Employment  and  Training  Administration. 
[PR  Doc.  98-28444  Filed  10-22-98;  8:45  am) 
MUJNQOOOE  46ia.30-M 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[NAFTA-02S96] 

Ademco  Qroup,  El  Paso,  Texas;  Notice 
of  Termination  of  Investigation 

Pursuant  to  Title  V  of  the  North 
American  Free  Trade  Agreement 
Implementation  Act  and  in  accordance 
with  Section  250(a),  Subchapter  D, 
Chapter  2,  Title  n  of  the  Trade  Act  of 
1974.  as  amended  (19  U.S.C.  2331).  an 
investigation  was  initiated  on  August 
25, 1998.  on  behalf  of  a  worker  at 
Ademco  Group,  El  Paso,  Texas. 

During  the  course  of  the  investigation 
it  was  revealed  that  the  workers  were 
covered  under  an  existing  certification. 
NAFTA-02572.  Therefore,  further 
investigation  would  serve  no  purpose 
and  the  investigation  has  been 
terminated. 

Signed  in  Washington,  D.C  this  13th  day 
of  October  1998. 
Graot  D.  Beak, 

Acting  Director,  Office  of  Trade  Adjustment 
Assistance. 

[FR  Ooc.  98-28450  Filed  10-22-96;  6:45  am] 

MUJNQOOOC  4S10-4»-M 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-4W-34,231  and  NAFTA— 02180] 

Eagle  Veneer,  Incorporated  Harrisburg 
Plywood  Dhfiaion,  Harriaburg,  Oregon; 
Notice  of  Revised  Determination  on 
Reconsideration 

Ch)  August  27, 1998.  the  Department 
issued  an  Affirmative  Determination 
Regarding  Application  on 
Reconsideration  applicable  to  workers 
and  former  workers  of  the  subject  firm. 
The  notice  was  published  in  the  Federal' 
Register  on  September  4. 1998  (63  FR 
47325). 

The  Department  initially  denied  TAA 
to  workers  of  Eagle  Veneer,  Inc. 
Harrisburg  Plywood  Division. 
Harrisburg.  Ol^on.  producing  CDX 


plywood  because  the  "contributed 
importantly"  group  eligibility 
requirement  of  Section  222(3)  of  the 
Trade  Act  of  1974,  as  amended,  was  not 
met. 

On  reconsideration,  the  Department 
conducted  further  survey  analysis  of 
major  customers  of  Eagle  Veneer, 
Harrisburg  Plywood  Division.  The 
survey  revealed  that  former  major 
customers  reduced  purchases  of  CDX 
plywood  from  the  Harrisburg  plant  and 
increased  purchases  of  imports  from 
Canada  of  oriented  strand  board  (OSB) 
similar  to  the  articles  produced  at  the 
Harrisburg  plant. 

Conclusion 

After  careful  review  of  the  additional 
facts  obtained  on  reconsideration,  I 
conclude  that  increased  imports  from 
Canada  of  articles  like  or  directly 
competitive  with  CDX  plywood, 
contributed  importantly  to  the  declines 
in  sales  or  production  and  to  the  total 
or  partial  se]}aration  of  workers  of  Eagle 
Veneer,  Incorporated.  Harrisburg 
Plywood  Division.  In  accordance  with 
the  provisions  of  the  Act.  I  make  the 
following  certification: 

All  worlcers  of  Eagle  Veneer,  Inc, 
Harrisbuig  Plywood  Division,  Harrisburg. 
Oregon  who  became  totally  or  partially 
separated  from  employment  on  or  after 
December  11, 1996  are  eligible  to  apply  for 
adjustment  assistance  under  Section  223  of 
the  Trade  Act  of  1974;  and 

All  workers  of  Eagle  Veneer,  Inc., 
Harrisburg  Plywood  Division,  Harrisburg. 
Oregon  who  became  totally  or  partially 
separated  from  employment  on  or  after 
December  11, 1996  are  eligible  to  apply  for 
NAFTA-TAA  under  Section  250  of  the  Trade 
Act  of  1974. 

Signed  in  Washington,  D.C  this  6th  day  of 
October  1998. 

Grant  D.  Beale. 

Acting  Director,  Office  of  Trade  Adjustment 

Assistance. 

(FR  Doc  98-28454  Filed  10-22-98;  8:45  am] 

BNJJNQOOOC  4i1»-«-M 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-34,809  and  NAFTA-02961] 

Matsushita  Electric  Corporation  of 
America  (Matsushita  Television 
Company),  San  Diego,  CA;  Notice  of 
Negative  Determination  Regarding 
Application  for  Reconaideration 

By  application  of  September  25, 1998. 
the  petitioners  requested  administrative 
reconsideration  of  the  Department's 
negative  determination  regarding 
eligibility 'to  apply  for  Trade  Adjustment 
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Assistance  (TAA)  and  NAFTA- 
Transitional  Adjustment  Assistance 
(NAFTA-TAA).  applicable  to  workers 
and  former  worl^ers  of  the  subject  firm. 
The  denial  notices  applicable  to  workers 
of  the  subject  firm  located  in  San  Diego, 
California,  were  signed  on  September 
16.  1998.  The  NAFTA-TAA  decision 
was  published  in  the  Federal  Register 
on  September  28. 1998  (63  FR  51606). 
The  TAA  decision  will  be  published 
soon. 

Piusuant  to  29  CFR  90.18(c) 
reconsideration  may  be  granted  under 
the  following  circumstances: 

(1)  If  it  appears  on  the  basis  of  facts 
not  previously  considered  that  the 
determination  complained  of  war 
erroneous; 

(2)  if  it  appears  that  the  determination 
complained  of  was  based  on  a  mistake 
in  the  determination  of  facts  not 
previously  considered;  or 

(3)  if  in  the  opinion  of  the  Certifying 
Officer,  a  misinterpretation  of  facts  or  of 
the  law  justified  reconsideration  of  the 
decision. 

The  denial  of  TAA  and  NAFTA-TAA 
for  workers  and  Matsushita  Electric 
Corporation  of  America,  Matsushita 
Television  Company.  San  Diego. 
California  was  based  on  the  finding  that 
the  workers  do  not  produce  an  article, 
as  required  by  Section  222  and  250  of 
the  Trade  Act  of  1974.  As  stated  in  the 
original  negative  determinations,  the 
workers  provide  technical  and 
administrative  functions  and  are  not 
affiliated  with  a  facility  for  which  the 
Etepartment  has  certified  the  workers 
eligible  to  apply  for  adjustment 
assistance.  Layoffs  were  a  result  of  the 
parent  company  making  a  strategic 
business  decision  to  shift  the  technical 
and  administratifre  functions  to  Mexico. 
The  company  did  not  shift 
"production"  of  items  to  Mexico  from 
San  Diego  during  the  relevant  time 
period.  Shifting  job  functions  does  not 
qualify  the  worker  group  to  be  certified 
under  NAFTA-TAA  under  Section  250. 

The  petitioners  did  not  provide  any 
new  information  to  indicate  that  the 
worker  group  was  involved  in  the 
production  of  televisions  or  any  article 
with  the  meaning  of  Section  222  or  250 
of  the  Trade  Act  of  1974.  as  amended. 

Conclusion    ' 

After  review  of  the  application  and 
investigative  findings.  I  conclude  that 
there  has  been  no  error  or 
misinterpretation  of  the  law  or  of  the 
facts  which  would  justify 
reconsideration  of  the  Department  of 
Labor's  prior  decisions.  Accordingly, 
the  application  is  denied. 


Signed  at  Washington,  D.C.  this  6th  day  of 
October,  1998. 
Grant  D.  Beale, 

Acting  Director,  Office  of  Trade  Adjustment 
Assistance. 

(FR  Doc.  98-28445  Filed  10-22-98;  8:45  am] 
BlliJNQ  CODE  4310-3IMi 


DEPARTMENT  OF  LABOR 

Employment  Startdards  Administration 

Wage  and  Hour  Division;  Minimum 
Wages  for  Federal  and  Federally 
Assisted  Construction;  General  Wage 
Determination  Decisions 

General  wage  determination  decisions 
of  the  Secretary  of  Labor  are  issued  in 
accordance  with  applicable  law  and  are 
based  on  the  information  obtained  by 
the  Department  of  Labor  from  its  study 
of  local  wage  conditions  and  data  made 
available  bom  other  sources.  They 
si)ecify  the  basic  hourly  wage  rates  and 
fringe  benefits  which  are  determined  to 
be  prevailing  for  the  described  classes  of 
laborers  and  mechanics  employed  on 
construction  projects  of  a  similar 
character  and  in  the  localities  specified 
therein. 

The  determinations  in  these  decisions 
of  prevailing  rates  and  fringe  benefits 
have  been  made  in  accordance  with  29 
CFR  Part  1,  by  authority  of  the  Secretary 
of  Labor  pursuant  to  the  provisions  of 
the  Etevis-Bacon  Act  of  March  3, 1931, 
as  amended  (46  Stat.  1494,  as  amended, 
40  U.S.C.  276a)  and  of  other  Federal 
statutes  referred  to  in  29  CFR  Part  1, 
Appendix,  as  well  as  such  additional 
statutes  as  may  from  time  to  time  be 
enacted  containing  provisions  for  the 
payment  of  wages  determined  to  be 
prevailing  by  the  Secretary  of  Labor  in 
accordance  with  the  Davis-Bacon  Act. 
The  prevailing  rates  and  fringe  benefits 
determined  in  these  decisions  shall,  in 
accordance  with  the  provisions  of  the 
foregoing  statutes,  constitute  the 
minimum  wages  payable  on  Federal  and 
federally  assisted  construction  projects 
to  laborers  and  mechanics  of  the 
specified  classes  engaged  on  contract 
work  of  the  character  and  in  the 
localities  described  therein. 

Good  cause  is  hereby  found  for  not 
utilizing  notice  and  public  comment 
procedure  thereon  prior  to  the  issuance 
of  these  determinations  as  prescribed  in 
5  U.S.C.  553  and  not  providing  for  delay 
in  the  effective  date  as  prescribed  in  that 
section,  because  the  necessity  to  issue 
current  construction  industry  wage 
determinations  frequently  and  in  large 
volume  causes  procedures  to  be 
impractical  and  contrary  to  the  public 
interest. 


General  wage  determination 
decisions,  and  modifications  and 
supersedes  decisions  thereto,  contain  no 
expiration  dates  and  are  effective  from 
their  date  of  notice  in  the  Federal 
Register,  or  on  the  date  written  notice 
is  received  by  the  agency,  whichever  is 
earlier.  These  decisions  are  to  be  used 
in  accordance  with  the  provisions  of  29 
CFR  parts  1  and  5.  Accordingly,  the 
applicable  decision,  together  with  any 
modifications  issued,  must  be  made  a 
part  of  every  contract  for  performance  of 
the  described  work  within  the 
geographic  area  indicated  as  required  by 
an  applicable  Federal  prevailing  wage 
law  and  29  CFR  part  5.  The  wage  rates 
and  fringe  benefits,  notice  of  which  is 
published  herein,  and  which  are 
contained  in  the  Government  Printing 
Office  (GPO)  document  entitled 
"General  Wage  Determinations  Issued 
Under  The  Davis-Bacon  And  Related 
Acts,"  shall  be  the  minimum  paid  by 
contractors  and  subcontractors  to 
laborers  and  mechanics. 

Any  person,  organization,  or 
governmental  agency  having  an  interest 
in  the  rates  determined  as  prevailing  is 
encouraged  to  submit  wage  rate  and 
fringe  benefit  information  for 
consideration  by  the  Department. 
Further  information  and  self- 
explanatory  forms  for  the  purpose  of 
submitting  this  data  may  be  (Stained  by 
writing  to  the  U.S.  Department  of  Labor, 
Employment  Standards  Administration, 
Wage  and  Hour  Division,  Division  of 
Wage  Determinations,  200  Constitution 
Avenue.  NW.,  Room  S-3014, 
Washington.  DC  20210. 

Modifications  to  General  Wage 
Determination  Decisions 

The  number  of  decisions  listed  in  the 
Government  Printing  Office  docimient 
entitled  "General  Wage  Determinations 
Issued  Under  the  Davis-Bacon  and 
Related  Acts"  being  modified  are  listed 
by  Volume  and  State.  Dates  of 
publication  in  the  Federal  Register  are 
in  parentheses  following  the  decisions 
being  modified. 

Volume  I 
None 

Volume  n 

Pennsylvania 
PA980001  (Feb.  13, 1998) 
PA98O003  (Feb.  13. 1998) 
PA980017  (Feb.  13, 1998) 
PA980018  (Feb.  13. 1998) 
PA980020  (Feb.  13. 1998) 
PA980032  (Feb.  13,  1998) 
PA980038  (Feb.  13.  1998) 
PA980051  (Feb.  13.  1998) 
PA980062  (Feb.  13. 1998) 
PA980065  (Feb.  13,  1998) 
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Volume  m 

Georgia 

GA980022  (Feb.  13.  1998) 
GA980073  (Feb.  13. 1998) 
GA980086  (Feb.  13, 1998) 
GA980087  (Feb.  13. 1998) 
GA980088  (Feb.  13. 1998) 

Volume  IV 

Michigan 
MI980002  (Feb.  13.  1998) 
MI980003  (Feb.  13.  1998) 
MI980004  (Feb.  13.  1998) 
MI980005  (Feb.  13.  1998) 
MI980007  (Feb.  13.  1998) 
MI980012  (Feb.  13. 1998) 
MI980030  (Feb.  13. 1998) 
MI980O46  (Feb.  13.  1998) 
MI980047  (Feb.  13. 1998) 
MI980049  (Feb.  13.  1998) 
MI980060  (Feb.  13. 1998) 
MI98O062  (Feb.  13,  1998) 
MI980064  (Feb.  13.  1998) 
MI980066  (Feb.  13,  1998) 
MI980067  (Feb.  13.  1998) 
MI980068  (Feb.  13.  1998) 
MI980069  (Feb.  13.  1998) 
MI980070  (Feb.  13.  1998) 
MI980071  (Feb.  13. 1998) 
MI980072  (Feb.  13. 1998) 
MI980073  (Feb.  13.  1998) 
MI980074  (Feb.  13.  1998) 
MI980075  (Feb.  13.  1998) 
M1980076  (Feb.  13.  1998) 
MI980077  (Feb.  13.1998) 
MI980078  (Feb.  13.  1998) 
MI980079  (Feb.  13. 1998) 
MI980080  (Feb.  13.  1998) 
MI980081  (Feb  13.  1998) 
M1980082  (Feb.  13.  1998) 
MI980083  (Feb.  13.  1998) 
MI960084  (Feb.  13,  1998) 

Volume  V 

Iowa 

lA 980005  (Feb 

IA980010  (Feb 

IA980032  (Feb 

1A980041  (Feb 

IA980070  (Feb 

IA980071  (Feb 

IA980072  (Feb. 

IA980078  (Feb. 

IA980079  (Feb. 
Kansas 

KS980008  (Feb. 

KS980012  (Feb. 

KS980022  (Feb. 
Missouri 

MO980001  (Feb 

MO980002  (Feb 

MO980003  (Feb 

MO980005  (Feb 

MO980006  (Feb 

MO980007  (Feb 

MO980008  (Feb 

MC)980009  (Feb 

MO980010  (Feb. 

MO980011  (Feb. 

MC)980012  (Feb. 

MO980013(Feb. 

MO980015(Feb. 

MC)980016(Feb. 

MO980017(Feb. 

MO980019(Feb. 

MC)980041  (Feb. 


13,  1998) 
13.  1998) 
13.  1998) 
13,  1998) 
13,  1998) 
13.  1998) 
13.  1998) 
13.  1998) 
13.  1998) 

13.  1998) 
13.  1998) 
13.  1998) 

13.  1998) 
13. 1998) 
13. 1998) 
13.1998) 
13.  1998) 
13.  1998) 
13.1998) 
13.1998) 
13.  1998) 
13.1998) 
13.1998) 
13.  1998) 
13,  1998) 
13.  1998) 
13.1998) 
13.1998) 
13.  1998) 


MO0aOO43  (Feb. 
MO980048  (Feb. 
MC)980049  (Feb. 
MO9800S0  (Feb. 
MOgSOOSl  (Feb. 
MO980052  (Feb. 
MO980054  (Feb. 
MO980055  (Feb. 
MO980056  (Feb. 
MO980057  (Feb. 
MO980058  (Feb. 
MC)9800S9  (Feb. 
MO980062  (Feb. 
MC)980063  (Feb. 
MO980064  (Feb. 
MO980065  (Feb. 
MO980068  (Feb. 
MO980069  (Feb. 
MO980070  (Feb. 
MO980071  (Feb. 
MO980072  (Feb. 

Volume  VI 
None 


13. 1998) 
13, 1998) 
13, 1998) 
13,  1998) 
13, 1998) 
13,  1998) 
13,  1998) 
13,  1998) 
13,  1998) 
13, 1998) 
13, 1998) 
13. 1998) 
13. 1998) 
13.  1998) 
13, 1998) 
13, 1998) 
13. 1998) 
13. 1998) 
13. 1998) 
13.1998) 
13. 1998) 


Volume  VII 

California 
CA980001  (Feb 
CA980002  (Feb 
CA980004  (Feb 
CA980009  (Feb 
CA980027  (Feb 
CA980028  (Feb 
CA980029 (Feb 
CA980030  (Feb 
CA980031  (Feb 
CA980032  (Feb. 
CA980033  (Feb. 
CA98O034  (Feb. 
CA98003S  (Feb. 
CA980036  (Feb. 
CA980037  (Feb. 
CA980038  (Feb. 
CA980039  (Feb. 
CA980040  (Feb. 
CA980041  (Feb. 

Hawaii 
HI980001  (Feb 


13, 1998) 
.  13, 1998) 
.  13,  1998) 
.  13,  1998) 
13,1998) 
13,  1998) 
13, 1998) 
13, 1998) 
13, 1998) 
13, 1998) 
13, 1998) 
13, 1998) 
13, 1998) 
13. 1998) 
13. 1998) 
13,  1998) 
13.  1998) 
13,  1998) 
13. 1998) 

13, 1998) 


General  Wage  Detemunatioii 
Publication 

General  wage  determinations  issued 
under  the  Davis-Bacon  and  related  Acts, 
including  those  noted  above,  may  be 
found  in  the  Government  Printing  Office 
(GPO)  document  entitled  "General  Wage 
Determinations  Issued  Under  The  Davis- 
Bacon  and  Related  Acts."  This 
publication  is  available  at  each  of  the  50 
Regional  Government  Depository 
Libraries  and  many  of  the  1.400 
Government  Depository  Libraries  across 
the  country. 

The  general  wage  determinations 
issued  under  the  Davis-Bacon  and 
related  Acts  are  available  electronically 
by  subscription  to  the  Fed  World 
Bulletin  Board  System  of  the  National 
Technical  Information  Service  (^mS)  of 
the  U.S.  Department  of  Commerce  at  1- 
800-363-2068. 

Hard-copy  subscriptions  may  be 
purchased  from:  Superintendent  of 
Documents.  U.S.  Government  Printing 


Office.  Washington.  D.C.  20402.  (202) 
512-1800. 

When  ordering  hard-copy 
subscription(s).  be  sure  to  specify  the  . 
State(s)  of  interest,  since  subscriptions 
may  be  ordered  for  any  or  all  of  the 
seven  separate  volumes,  arrange  by 
State.  Subscriptions  include  an  annual 
edition  (issued  in  January  or  February) 
which  includes  all  current  general  wage 
determinations  for  the  States  covered  by 
each  volume.  Throughout  the  remainder 
of  the  year,  regular  weekly  u{>dates  are 
distributed  to  subscribers. 

Signed  at  Washington,  D.C  this  16th  day 
of  October  1998. 
Margaret  J.  Waihington. 

Acting  Chief,  Branch  of  Construction  Wage 

Determinations. 

(PR  Doc.  98-28231  Filed  10-22-98;  8:45  am] 
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UBRARY  OF  CONGRESS 

Copyright  Office 
(DodiatNaRMM-e] 

Cat>le  Compulsory  Ucenee:  Speetoity 
Station  List 

AOENCY:  Copyright  Office.  Library  of 

Congress. 

ACTION:  Notice  of  filings,  request  for 

comments. 

summary:  The  Copyright  Office  is 
publishing  a  list  of  stations  listed  in 
affidavits  sent  to  the  Copyright  Office  in 
which  the  owner  or  licensee  of  the 
station  attests  that  the  station  qualifies 
as  a  specialty  station  in  accordance  with 
the  Federal  Communications 
Commission's  {FCC)  definition  of 
specialty  station  in  effect  on  June  24. 
1981.  Any  party  may  file^nth  the 
Copyright  Office  an  objection  to  an 
owner's  claim  of  specialty  station  status. 
DATES:  Comments  must  be  received 
November  23. 1998.  The  effective  date 
of  the  annotated  list  will  coincide  with 
the  beginning  of  the  accounting  period 
that  starts  after  the  publication  of  the 
final  list  in  the  Federal  Register. 
AD0AE88E8:  If  sent  by  mail,  submit  an 
original  and  two  copies  to:  David  O^ 
Carson,  General  Counsel.  Copyright  GC/ 
I&R.  P.O.  Box  70400.  Southwest  Station. 
Washington,  D.C.  20024.  If  hand 
delivered,  bring  the  document  to:  Office 
of  the  General  Counsel.  U.S.  Copyright 
Office.  James  Madison  Memorial 
Building,  Room  LM-403.  First  and 
Independence  Avenue.  S.E., 
Washington.  D.C.  20559-6000. 
FOR  FURTHER  INFORMATION  OONTACT: 
David  O.  Carson,  General  Counsel,  or 
Tanya  M.  Sandros.  Attorney  Advisor, 
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Copyright  GC/I&R.  P.O.  Box  70400. 
Southwest  Station.  Washington.  D.C. 
20024.  Telephone  (202)  707-8380  or 
Telefax  (202)  707-8366. 
SUPPI^MENTARY  INFORMATION:  Under  the 
cable  compulsory  license,  section  111  of 
the  title  17.  United  States  Code,  a  cable 
operator  may  carry  the  signal  of  a 
television  station  classified^s  a 
specialty  station  at  the  base  rate  rather 
than  at  the  higher  3.75%  rate  that  is 
usually  incurred  for  the  carriage  of  a 
non-permitted  signal.  37  CFR  256.2(c). 
Specialty  station  status  is  determined  by 
reference  to  the  former  regulations  of 
the  Federal  Communications 
Commission  (FCC)  which  defined  a 
specialty  station  as  "a  commercial 
television  broadcast  station  that 
generally  carries  foreign-language, 
religious,  and/or  automated 
programming  in  one-third  of  the  hours 
of  an  average  broadcast  week  and  one- 
third  of  the  weekly  prime-time  hours." 
47  CFR  76.5(kk)  (1981).  The  FCC  no 
longer  determines  whether  a  station 
qualifies  as  a  specialty  station;  however, 
the  Copyright  Office  updates  the  list 
periodi^ly,  because  the  list  remains 
relevant  to  the  cable  compulsory  license 
scheme. 

The  Copyright  Office  published  its 
first  specialty  station  list  in  1990  under 
a  procedure  which  allowed  the  owner  of 
the  station  to  file  an  affidavit  with  the 
Office  attesting  to  the  fact  that  the 
station's  programming  comports  with 
the  1981  FOC  definition,  and  hence, 
qualifies  it  as  a  specialty  station.  55  FR 
40021  (October  1. 1990).  The  Office 
agreed  at  that  time  to  update  the  list 
approximately  every  three  years. 

Accordingly,  on  August  4. 1998,  the 
Copyright  Office  published  a  notice 
asldng  the  owner,  or  a  valid  agent  of  the 
o%vner.  to  file  a  sworn  affidavit  with  the 
Copyright  Office  stating  that  the 
station's  programming  satisfies  the 
FCC's  fonner  requirements  for  specialty 
station  status.  63  FR  41599  (August  4. 
1998).  In  response  to  the  notice,  the 
Cop^ght  Office  received  affidavits  on 
behalf  of  forty-nine  broadcast  television 
stations.  These  stations  are  listed  below. 
Any  party  that  objects  to  another  party's 
clahn  to  specialty  station  status  should 
submit  specific  and  factual  commenta  as 
to  which  station(s)  he  or  she  objecta  te. 
and  why.  A  final  annotated  list  of 
specialty  stations  including  references 
to  any  objections  filed  against  a 
particular  station  owner's  claim  will  be 
published  in  the  Federal  Register. 

Copyright  Office  licensing  examiners 
shall  refer  to  the  final  annotated  Ust  in 
examining  a  statement  of  account  where 
a  cable  system  operator  claims  specialty 
station  status  for  a  particular  station.  If 


a  cable  system  operator  claims  specialty 
station  status  for  a  station  not  on  the 
published  final  list,  the  examiner 
determines  whether  the  owner  of  the 
station  has  filed  an  affidavit  since 
publication  of  the  list.  Affidavita 
received  after  the  publication  of  the 
final  annotated  list  shall  be  kept  on  file 
in  the  Licrtnsing  Division  of  the 
Copyright  Office.  Any  interested  party 
may  file  an  objection  to  any  such  late- 
filed  affidavit  and  the  objection  shall  be 
filed  together  with  the  corresponding 
affidavit. 

List  of  Specialty  SUtions:  Call  Letters 
and  Qties  of  License 

CBAFT    Moncton,  New  Bnmsmck,  Canada 
CBFT    Montreal,  Quebec,  Canada 
CBKFT    Regina,  Saskatchewan,  Canada 
CBOFT    Ottawa,  Ontario,  Canada 
CBUFT    Vancouver,  British  Columbia. 

Canada 
CBVT    Quebec  Qty,  Quebec,  Canada 
GBWFT    Winnipeg.  Manitofa«,  Canada 
CBXFT    Edmonton,  Alberta,  Canada 
CFCM-TV    Quebec,  Quebec,  Canada 
CFER-TV    Rimouski,  Quebec,  Canada 
CFTM-TV    Montreal,  Quebec.  Canada 
CHEM-TV    Trois-Rivieres,  Quebec,  Canada 
CHLT-TV    Sheibtooke,  Quebec,  Canada 
CJPM-TV    Chicoutimi,  Quebec,  Canada 
CKSH-TV    Sherbrooke,  Quebec,  Canada 
IC30CE    Austin,  TX 
K48AM    Albuquerque,  NM 
K52AO    Tucson,  AZ 
KABE-LP    Bakersfield,  CA 
KCHF    Santa  Fe,NM 
KDRX-LP    Phoenix,  AZ 
KDTV-LP    Santa  Rosa.  CA 
KDTTVrrV)    San  Francisco,  CA 
KFTVrrV)    Hanlbrd,CA 
KLUZ-TV    Albuquerque,  NM 
KMEX-TV    Los  Angeles,  CA 
KTSFTTV)    San  Francisco,  CA 
KTVW-TV    Phoenix,  AZ 
KUVN-LP    Fort  Worth,  TX 
KUVNrrV)    Garland.  TX 
KUVSdV)    Modesto,  CA 
iCWEX-TV    San  Antonio,  TX 
KWHY-TV    Los  Angeles.  CA 
KXLN-TV    Roaenbeig.TX 
W47AO    Hartford.  CT 
W50BF-TV    Sharon  (Mercer  County).  PA 
W63BF    Aguadilla.  Puerto  Rico 
WACy-TV    Saginaw,  MI 
WGBO-TV    JoUet.IL 
WINM-TV    AngoU,IN 
WKBS-TV    Johnstown/ Altoona.  PA 
WLTVrrV)    Miami.  FL 
WLXI-TV    Greensboro,  NC 
WNYB-TV    Jamestown.  NY 
WPCB-TV    Greensbuig/Pittsbuigh.  PA 
WTCT-TV    Marion.  IL 
WTL)-TV    Muskegon.  MI 
WXTV-LP    Philadelphia,  PA 
WXTVrrV)    Paterson.NJ 

Dated:  October  20. 1998. 
David  O.  Carson. 
General  Counsd. 

(FR  Doc.  98-28514  Filed  10-22-98:  8:4S  am] 
MLUNQCOOK  MM-ai-U 


NUCLEAR  REGULATORY 
COMMSSION 

pocket  No.  90-461] 

Illinois  Power  Company;  NoOos  of 
ConsMsrstion  of  Issusncsof 
Amendment  to  Facility  Opersttng 
Ucsnss,  Proposed  No  SlgnMlcsnt 
Hazards  Con  sidsration  Oalsnnlnatton, 
and  Opportunity  for  a  Hearing 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  amendment 
to  Facility  Operating  License  No.  NPF- 
62  issued  to  Illinois  Power  Company 
(IP.  or  the  licensee)  for  operation  of  the 
Clinton  Power  Station  (CPS).  located  in 
DeWitt  Coimty,  Illinois. 

The  proposed  amendment  requests 
deferral  of  the  next  scheduled  local  leak 
rate  test  for  valve  lMC-042  until  the 
seventh  refueling  outage. 

Before  issuance  of  the  proposed 
license  amendment,  the  Commission 
will  have  made  findings  required  by  the 
Atomic  Energy  Act  of  1954,  as  amended 
(the  Act)  and  the  Commission's 
regulations. 

The  Commission  has  made  a 
proposed  detennination  that  the 
amendment  request  involves  no 
significant  hazards  consideration.  Undm- 
the  Commission's  regulations  in  10  CFR 
50.92.  this  means  thaA  operation  of  the 
fedlity  in  accordance  with  the  proposed 
amendment  would  not  (1)  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated;  or  (2)  create  the  possibihty  of 
a  new  or  difbrent  kind  of  accident  firom 
any  accident  previously  evaluated:  or 
(3)  involve  a  significant  reduction  in  a 
margin  of  safety.  As  required  by  10  CFR 
50.91(a).  the  licensee  has  provided  its 
analysis  of  the  issue  of  no  significant 
hazards  consideration,  whidi  is 
presented  below: 

(1)  The  proposed  change  does  not  involve 
a  significant  increase  in  the  probability  or 
oonaequenoes  of  an  accident  previously 
evaliiated. 

The  proposed  change  revises  Technical 
Specification  (TS)  S.5.13  to  permit  defanal  of 
the  leakage  rate  testing  of  primary 
containment  penetration  lMC-042  until  the 
seventh  refueling  outage.  Anal3rzed  accidenu 
are  considered  to  be  initiated  by  the  failure 
of  plant  structures,  systems,  or  components. 
The  potential  for  incxeaaed  leakage  through 
primary  containment  penetration  lMC-042  is 
not  itself  a  condition  that  is  or  could  lead  to 
an  initiator  of  any  analyzed  accident.  The 
proposed  change  will  not  alter  the  operation 
of  or  otherwise  increase  the  fsilure 
probability  of  any  plant  equipment  wboae 
failure  could  initiate  an  analyzed  accident 
As  such,  the  probability  of  occurrence  for  a 
previously  analyzed  accident  is  not 
significantly  incnase^. 
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The  consequences  of  a  previously  analyzed 
accident  are  dependent  on  the  initial 
conditions  assumed  for  the  analysis,  the 
availability  and  successful  functioning  of  the 
equipment  assumed  to  operate  in  response  to 
the  analyzed  accident,  and  the  setpoints  at 
which  these  actions  are  initiated.  Primary 
containment  penetration  lMC-042  forms  part 
of  the  overall  primary  containment  boundary 
which  serves  to  provide  a  barrier  to  prevent 
the  release  of  Tission  products  to  the 
environment  in  the  event  a  previously 
analyzed  accident  should  occur. 

The  only  attributes  of  this  change  that 
could  affect  the  consequences  of  a  previously 
analyzed  accident  are  the  leakage 
characteristics  pertaining  to  the  primary 
containment  isolation  function  of  lMC-042. 
The  leakage  acceptance  criteria  for 
penetration  lMC-042  are  not  being  revised  as 
a  result  of  the  proposed  change.  Since 
penetration  lMC-042  was  successfully  tested 
earlier  during  the  current  shutdown  period, 
and  since  this  penetration  has  an  excellent 
leakage  performance  history,  and  because  no 
signiRcant  degradation  mechanisms  have 
been  present  since  it  was  last  tested,  there  is 
adequate  assurance  that  penetration  IMC- 
042  will  continue  to  maintain  adequate  leak 
tightness  throughout  the  next  operating 
cycle.  The  proposed  change  for  this  one 
penetration  is  thus  not  expected  to  have  any 
significant  effect  itself  on  the  overall  leak  rate 
of  the  containment.  Further,  a  conservative 
margin  already  exists  with  respect  to  the 
leakage  assumed  in  the  accident  analyses  due 
to  the  overall  Type  B  and  Type  C  leakage 
being  limited  by  TS  5.5.13  to  less  than  or 
equal  to  0.6  La  prior  to  unit  restart.  On  this 
basis,  the  proposed  change  has  no  significant 
impact  on  the  radiological  analysis  for  the 
design  basis  accident(s|  that  assumes  limited 
containment  leakage.  Based  on  this 
evaluation,  there  is  no  significant  increase  in 
the  consequences  of  a  previously  analyzed 
accident. 

Therefore,  this  change  will  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  any  accident  previously 
evaluated. 

(2)  The  pro[>osed  change  would  not  create 
the  possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

The  proposed  change  revises  TS  5.5.13  to 
allow  the  primary  containment  leakage  rate 
test  of  penetration  lMC-042  to  be  deferred 
until  the  seventh  refueling  outage.  No  new 
bilure  modes  are  introduced  by  the  proposed 
change  as  it  only  concerns  or  potentially 
afiiacts  leakage  already  considered  or 
accounted  for  with  respect  to  primary 
containment  penetrations.  The  proposed 
change  does  not  change  the  operating 
characteristics,  function,  or  mechanical 
design  of  penetration  IMC-042.  Likewise, 
there  are  no  changes  being  made  to  any  other 
equipment  or  structures.  No  new  or  different 
equipment  is  being  installed,  and  no 
installed  equipment  whose  failure  might 
initiate  an  analyzed  event  is  being  operated 
in  a  different  manner.  The  proposed  change 
does  not  impact  core  reactivity  or  the 
manipulation  of  fuel  bundles.  There  is  no 
alteration  to  the  parameters  within  which  the 
plant  is  normally  operated  or  in  the  setpoints 


that  initiate  protective  or  mitigative  actions. 
There  are  no  changes  in  the  methods 
governing  normal  plant  operation,  nor  are  the 
methods  utilized  to  respond  to  plant 
transients  altered. 

Therefore,  based  on  the  above,  the 
proposed  change  does  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  previously  evaluated. 

(3)  The  proposed  change  will  not  involve 
a  significant  reduction  in  the  margin  of 
safety. 

The  margin  of  safety  is  established  through 
the  design  of  the  plant  structures,  systems, 
and  components,  the  parameters  within 
which  the  plant  is  operated,  and  the 
establishment  of  the  setpoints  for  the 
actuation  of  equipment  relied  upon  to 
respond  to  an  event.  The  margin  of  safety 
potentially  affected  by  the  proposed  change 
is  associated  with  the  postaccident  offsite 
dose  consequences  associated  with  the 
integrity  of  the  primary  containment 
boundary.  The  proposed  change  revises  TS 
5.5.13  to  permit  deferral  of  the  leakage  rate 
testing  of  primary  containment  penetration 
lMC-042  until  the  seventh  refueling  outage. 
The  design  of  penetration  lMC-042  and  its 
leakage  performance  criteria  are  not  affected 
by  this  change.  Deferral  of  the  leakage  rate 
test  will  not  in  and  of  itself  create  a  condition 
such  that  there  will  be  a  significant  loss  of 
isolation  capability  of  the  subject 
penetration,  nor  will  the  proposed  change 
affect  the  leakage  characteristics  of  the  other 
components  and  structures  that  form 
portions  of  the  primary  containment 
boundary.  Based  on  the  leakage  rate  test 
history  of  f>enetration  lMC-042  and  the 
absence  of  any  significant  degradation 
mechanisms  that  could  cause  this 
penetration  to  experience  a  reduction  in 
effectiveness  as  a  primary  containment 
boundary,  the  proposed  change  does  not 
involve  any  significant  impact  on 
containment  leakage,  and  therefore  does  not 
involve  any  significant  impact  on  the  dose 
analysis  for  which  a  maximum  containment 
leakage  is  assumed. 

Therefore,  the  pro|X>sed  change  does  not 
involve  a  significant  reduction  in  a  margin  of 
safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and.  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

The  Commission  is  seeking  public 
comments  on  this  proposed 
determination.  Any  comments  received 
within  30  days  of  the  date  of  publication 
of  this  notice  will  be  considered  in 
making  any  final  determination. 

Normally,  the  Commission  will  not 
issue  the  amendment  until  the 
expiration  of  the  30-day  notice  period. 
However,  should  circumstances  change 
during  the  notice  period  such  that 
failure  to  act  in  a  timely  way  would 
result,  for  example,  in  derating  or 


shutdown  of  the  facility,  the 
Commission  may  issue  the  license 
amendment  before  the  expiration  of  the 
30-day  notice  period,  provided  that  its 
final  determination  is  that  the 
amendment  involves  no  significant 
hazards  consideration.  The  flnal 
determination  will  consider  all  public 
and  State  comments  received.  Should 
the  Commission  take  this  action,  it  vfiW 
publish  in  the  Federal  Register  a  notice 
of  issuance  and  provide  for  opportunity 
for  a  hearing  after  issuance,  llie 
Commission  expects  that  the  need  to 
take  this  action  will  occur  very 
infrequently. 

Written  comments  may  be  submitted 
by  mail  to  the  Chief,  Rules  and 
Directives  Branch,  Division  of 
Administrative  Services,  Office  of 
Administration,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555- 
0001,  and  should  cite  the  publication 
date  and  page  number  of  this  Federal 
Register  notice.  Written  comments  may 
also  be  delivered  to  Room  6D59,  Two 
White  Flint  North,  11545  Rockville 
Pike,  Rockville,  Maryland,  from  7:30 
a.m.  to  4:15  p.m.  Federal  workdays. 
Copies  of  written  comments  received 
may  be  examined  at  the  NRC  Public 
Document  Room,  the  Gelman  Building. 
2120  L  Street,  NW.,  Washington,  DC. 

The  filing  of  requests  for  hearing  and 
petitions  for  leave  to  intervene  is 
discussed  below. 

By  November  23. 1998,  the  licensee 
may  file  a  request  for  a  hearing  with 
respect  to  issuance  of  the  amendment  to 
the  subject  facility  operating  license  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
urishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  request 
for  a  hearing  and  a  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and  a 
petition  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the 
Commission's  "Rules  of  Practice  for 
Domestic  Licensing  Proceedings"  in  10 
CFR  part  2.  Interested  persons  should 
consult  a  ctirrent  copy  of  10  CFR  2.714. 
which  is  available  at  the  Commission's 
Public  Document  Room,  the  Gelman 
Building.  2120  L  Street,  NW., 
Washington,  DC,  and  at  the  local  public 
document  room  located  at  the  Vespasian 
Warner  Public  Library,  310  N.  Quincy 
Sti^eet,  Clinton,  IL  61727.  If  a  request  for 
a  hearing  or  petition  for  leave  to 
intervene  is  filed  by  the  above  date,  the 
Commission  or  an  Atomic  Safety  and 
Licensing  Board,  designated  by  the 
Commission  or  by  the  Chairman  of  the 
Atomic  Safety  and  Licensing  Board 
Panel,  will  rule  on  the  request  and/or 
petition;  and  the  Secretary  or  the 
designated  Atomic  Safety  and  Licensing 
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Board  will  issue  a  notice  of  hearing  or 
an  appropriate  order. 

As  required  by  10  CFR  2.714,  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  the  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  party  to  the  proceeding;  (2)'the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effiect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  15  days  prior  to  the  first 
prehearing  confiBrence  scheduled  in  the 
proceeding,  a  petitioner  shall  file  a 
supplement  to  the  petition  to  intervene 
which  must  include  a  list  of  the 
contentions  which  are  sought  to  be 
litigated  in  the  matter.  Each  contention 
must  consist  of  a  specific  statement  of 
the  issue  of  law  or  Eact  to  be  raised  or 
controverted.  In  addition,  the  petitioner 
shall  provide  a  brief  explanation  of  the 
bases  of  the  contention  and  a  concise 
statement  of  the  alleged  facts  or  expert 
opinion  which  support  the  contention 
and  on  which  the  petitioner  intends  to 
rely  in  proving  the  contention  at  the 
hearing.  The  petitioner  must  also 
provide  references  to  those  specific 
sources  and  documents  of  which  the 
petitioner  is  aware  and  on  udiich  the 
petitioner  intends  to  rely  to  establish 
those  facts  or  expert  opinion.  Petitioner 
must  provide  sufficient  information  to 
show  that  a  genuine  dispute  exists  with 
the  applicant  on  a  material  issue  of  law 
or  fact.  Contentions  shall  be  limited  to 
matters  within  the  scope  of  the 
amendment  under  consideration.  The 
contention  must  be  one  which,  if 
proven,  would  entitle  the  petitioner  to 
relief.  A  petitioner  who  fails  to  file  such 


a  supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  (uder  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  die 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
v^tnesses. 

If  a  hearing  is  requested,  the 
Commission  v^ll  make  a  final 
determination  on  the  issue  of  no 
significant  hazards  consideration.  The 
final  determination  will  serve  to  decide 
when  the  hearing  is  held. 

If  the  final  determination  is  that  the 
amendment  request  involves  no 
significant  hazards  consideration,  the 
Commission  may  issue  the  amendment 
and  make  it  immediately  effiactive, 
notwithstanding  the  request  for  a 
hearing.  Any  hearing  held  would  take 
place  after  issuance  of  the  amendment. 

If  the  final  determination  is  that  the 
amendment  request  involves  a 
significant  hazards  consideration,  any 
hearing  held  would  take  place  before 
the  issuance  of  any  amendment. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
tbe  Secretary  of  the  Commission.  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555-0001,  Attention: 
Rulemakings  and  Adjudications  Staff,  or 
may  be  delivered  to  the  Commission's 
Public  Dociunent  Room,  the  Gelman 
Building,  2120  L  Street,  NW., 
Washington.  DC.  by  the  above  date.  A 
copy  of  the  petition  should  also  be  sent 
to  the  Office  of  the  General  Coimsel, 
U.S.  Nuclear  Regulatory  Commission, 
Washington.  DC  20555-0001,  and  to 
Leah  Manning  Stetzner,  Vice  President. 
General  Counsel,  and  Corporate 
Secretary.  500  South  27th  Street. 
Decatur.  IL  62525.  attorney  for  the 
licensee. 

Nontimely  filings  of  petitions  for 
leave  to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer,  or 
the  presiding  Atomic  Safety  and 
Licensing  Board  that  the  petition  and/or 
request  should  be  granted  based  upon  a 
balancing  of  the  factors  specified  in  10 
CFR  2.714(a)(l)(IHv)  and  2.714(d). 

For  further  details  with  respect  to  this 
action,  see  the  application  for 


amendment  dated  October  5, 1998. 
which  is  available  for  public  inspection 
at  the  Commission's  Public  Document 
Room,  the  Gelman  Building,  2120  L 
Street,  NW.,  Washington,  DC,  and  at  the 
local  pubUc  document  room  located  at 
the  Vespasian  Warner  Public  Library. 
310  N.  Quincy  Street,  Clinton.  IL  61727. 

Dated  at  Rockville,  Maryland,  this  19th  day 
of  October  1998. 

For  the  Nuclear  Regulatory  Commission. 
Job  B.  Hopldns. 

Senior  Project  Manager.  Project  Directorate 
ni-2.  Division  of  Beactor  Projects — WIV, 
Office  of  Nuclear  Reactor  Regulation. 
(PR  Doc.  98-28463  Filed  10-22-98;  8:45  ami 
BUJNO  CODE  TM»«-^ 


OFFICE  OF  MANAGEMENT  AND 
BUDGET 

Cumulativ  Report  on  Peeclselont  and 


October  1. 1998. 

This  report  is  submitted  in  fulfillment 
of  the  requirement  of  section  1014(e)  of 
the  Congressional  Budget  and 
Impoundment  Control  Act  of  1974  (Pub. 
L.  93-344).  Section  1014(e)  requires  a 
monthly  report  listing  all  bud^  _ 

authority  for  the  cturent  fiscal  year  for 
which,  as  of  the  first  day  of  the  month, 
a  special  message  had  been  transmitted 
to  Congress. 

This  report  gives  the  status,  as  of 
October  1, 1996,  of  one  rescission 
proposal  that  is  pending  and  was 
contained  in  a  special  message  for  FY 
1998.  This  message  was  transmitted  to 
Congress  on  July  24, 1998. 

Rescissions  (Attachmeiits  A  and  B) 

As  of  October  1. 1998,  one  rescission 
proposal  totaling  S5.2  million  had  been 
transmitted  to  the  Congress.  Attachment 
B  shows  the  status  of  the  FY  1998 
rescission  proposals. 

Iiifbniiati(Hi  From  Special  Messages 

The  special  message  containing 
information  on  the  rescission  proposals 
and  deferrals  that  are  covered  by  this 
cumulative  report  are  printed  in  the 
edition  of  the  Federal  Register  cited 
below: 

63  FR  41303,  Monday.  August  3, 1998 
Jacob  J.  Lew. 
Director. 

Attachments 
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Attachment  A— Status  of  FY  1999  Rescissions 

[In  millions  of  dollars] 

Budgetary 
resources 

Rssdssions  proposed  by  the  President 

5^ 

Rejected  by  the  Congress. 

Currently  before  the  Congress  

^                           ong                         

5.2 
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(FR  Doc.  9S-28484  Filed  10-22-98:  8:45  am] 
MLUNQ  COM  3110-ei-r 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[RaiMM  Na  35-26028] 

Filings  Und«r  the  Public  UIHIty  Holding 
Company  Act  of  1935,  as  Amandad 
f'Acf') 

October  16. 1998. 

Notice  is  hereby  given  that  the 
following  filing(s)  has/have  been  made 
with  the  Commission  pursuant  to 
provisions  of  the  Act  and  rules 
promulgated  under  the  Act.  All 
interested  persons  are  referred  to  the 
application(s)  and/or  declaration(s)  for 
complete  statements  of  the  proposed 
transaction(s)  and  any  amendment  is/ 
are  available  for  public  inspection 
through  the  Commission's  Office  of 
Public  Reference. 

Interested  persons  wishing  to 
comment  or  request  a  hearing  on  the 
application(s)  and/or  declaration(s) 
should  submit  their  views  in  writing  by 
November  10, 1998,  to  the  Secretary, 
Securities  and  Exchange  Commission, 
Washington,  DC  20549,  and  serve  a 
copy  on  the  relevant  applicant(s)  and/or 
declarant(s)  at  the  address(es)  sf>ecified 
below.  Proof  of  service  (by  affidavit  or, 
in  the  case  of  an  attorney  at  law,  by 
certiflcate)  should  be  filed  with  the 
request.  Any  request  for  hearing  should 
identify  specifically  the  issues  of  fact  or 
law  that  are  disputed.  A  person  who  so 
requests  will  be  notified  of  any  hearing, 
if  ordered,  and  will  receive  a  copy  of 
any  notice  or  order  issued  in  the  matter. 
After  November  10, 1998,  the 
application(s)  and/or  declaration(s),  as 
filed  or  as  amended,  may  be  granted 
and/or  permitted  to  become  effective. 

American  Electric  Power  Company, 
Inc.,  et  al.  (70-8307) 

American  Electric  Power  Company, 
Inc.  ("AEP"),  a  registered  holding 
company,  and  AEP  Resources  Service 
Company,  Inc.  ("Resources"),  a  wholly 
owned  service  company  subsidiary  of 
AEP,  (formerly  AEP  Energy  Services, 
Inc.).  both  located  at  1  Riverside  Plaza, 
Columbus,  Ohio  43215,  have  filed  a 
post-effective  amendment  with  the 
Commission  under  sections  6(a).  7.  9(a). 
10  and  12(b)  of  the  Act  and  rules  45  and 
54  under  the  Act. 

By  orders  dated  April  5.  1995  and 
December  28, 1998  (HCAR  Nos.  26267 
and  26442,  respectively)  ("Orders")  the 
Commission  authorized  AEP.  through 
its  direct  and  indirect  subsidiaries,  to 
engage  in  development  activities 


(including  preliminary  studies, 
research,  investigation  and  consulting) 
pertaining  to  independent  power 
facilities,  including,  among  other  things, 
exempt  wholesale  generators  and 
foreign  utility  companies.  The  Orders 
also  authorized  AEP  to:  (1)  Guarantee 
the  debt  of  Resources  in  an  amount  not 
to  exceed  $51  million;  and  (2)  issue 
guarantees  and  assumptions  of  liability 
on  behalf  of  Resources  to  third  parties 
in  an  aggregate  amount  not  to  exceed 
$200  million  (collectively,  "Guarantee 
Authority"). 

AEP  now  requests  that  the 
Commission  extend  the  Guarantee 
Authority  from  December  31, 1998 
through  December  31,  2001  under  the 
terms  and  conditions  stated  in  the 
Orders. 

Columbia  Energy  Group,  et  aL  (70- 
9359) 

Columbia  Energy  Group 
("Columbia"),  a  registered  holding 
company,  Columbia's  service  company 
subsidiary,  Columbia  Energy  Group 
Service  Corporation,  Columbia's 
liquified  natural  gas  subsidiaries, 
Columbia  LNG  Corporation  and  CLNG 
Corporation,  Columbia's  trading 
subsidiary,  Columbia  Atlantic  "Trading 
Corporation,  Columbia's  energy  services 
and  marketing  subsidiaries,  Columbia 
Energy  Services  Corporation,  Columbia 
Energy  Power  Marketing  Corporation, 
Columbia  Energy  Marketing 
Corporation,  Energy.COM  Corporation. 
Columbia  Service  Partners,  Inc., 
Columbia  Assurance  Agency,  Inc.. 
Columbia  Energy  Group  Capital 
Corpivation,  and  Colimibia  Deep  Water 
Services,  all  located  at  13880  Dulles 
Comer  Lane,  Hemdon,  Virginia.  20171- 
4600,  Columbia's  exploration  and 
production  subsidiaries,  Columbia 
Natural  Resources,  Inc.,  Alamco,  Inc., 
Alamco-Delaware,  Inc.,  Hawg  Hauling  & 
Disposal,  Inc.,  Phoenix-Alamco 
Ventures,  LLC,  Clarkburg  Gas,  LP., 
and  Columbia  Natural  Resources 
Canada,  Ltd.,  all  located  at  900 
Pennsylvania  Avenue.  Charleston.  West 
Virginia  25302,  Columbia's  gas 
transmission  subsidiaries,  Columbia  Gas 
Transmission  Corporation,  12801  Fair 
Lakes  Parkway,  Fairfax,  Virginia  22030- 
0416,  Columbia  Gulf  Transmission 
Company,  2603  Augusta.  Suite  125, 
Houston,  Texas  77057.  and  Columbia's 
distribution  subsidiaries.  Columbia  Gas 
of  Kentucky.  Inc..  Columbia  Gas  of  Ohio 
Inc.,  Columbia  Gas  of  Maryland,  Inc., 
Columbia  Gas  of  Pennsylvania,  Inc.,  and 
Columbia  Gas  of  Virginia,  all  located  at 
200  Civic  Center  Drive.  Columbus.  Ohio 
42315.  Columbia's  network  service 
subsidiaries.  Columbia  Network 
Services  Corporation  and  CNS 


Microwave,  both  located  at  1600  Dublin 
Road,  Columbus,  Ohio  43215-1082,  . 
Columbia's  propane  distribution 
subsidiary,  Columbia  Propane 
Corporation,  at  9200  Arboretum 
Parkway,  Suite  140,  Richmond,  Virginia 
23236,  and  Columbia's  other 
subsidiaries,  Columbia  Electric 
Corporation,  Tristar  Pedrick  Limited 
Corporation,  Tristar  Pedrick  General 
Corporation,  Tristar  Binghamton 
General  Corporation,  Tristar 
Binghamton  Limited  Corporation, 
Tristar  Vineland  Limited  Corporation. 
Tristar  Vineland  General  Corporation, 
Tristar  Rumford  Limited  Corporation. 
Tristar  Geoi^getown  General 
Corporation,  Tristar  Georgetown 
Limited  Corporation,  Tristar  Fuel  Cells 
Corporation,  TVC  Nine  Corporation, 
TVC  Ten  Corporation,  and  Tristar 
System  Inc.,  all  located  at  13880  Ditlles 
Comer  Lane.  Hemdon,  Virginia  20171- 
4600,  have  filed  an  application- 
declaration  under  sections  6(a),  7,  9(a). 
10. 12(b)  and  12(c)  of  the  Act  and  rules 
42. 45  and  54. 

By  Commission  order  dated  December 
23. 1996  (HCAR  No.  26634)  ("Omnibus 
Financing  Order"),  Columbia  was 
authorized  to  engage  in  a  wide  range  of 
financing  transactions  through 
December  31.  2001.  including  long-term 
debt  and  equity  financing  in  the  amount 
not  to  exceed  S5  billion  outstanding  at 
any  one  time,  subject  to  certain  terms 
and  conditions.  Columbia  now 
proposes,  through  December  31,  2003, 
to  expand  the  Omnibus  Financing  Order 
and  specifically  request  authorization  to 
increase  its  long-term  intrasystem 
financing  authority  to  an  amount  not  to 
exceed  $7  billion,  under  the  terms  and 
conditions  stated  in  the  Omnibus 
Financing  Order.  The  long-term 
financing  could  include  the  issuances  of 
a  combination  of  debentures  (which 
may  be  in  the  form  of  medium-term 
notes),  common  stock,  preferred  stock, 
and  other  equity  and  debt  securities. 
The  long-term  debt  securities  could 
include  convertible  debt,  subordinated 
debt,  bank  borrowing,  and  securities 
with  call  and  put  options. 

The  Omnibus  Financing  Order  also 
authorized  Columbia  to  enter  into 
guarantee  arrangements,  obtain  letters  of 
credit,  and  otherwise  provide  credit 
support  for  its  respective  subsidiaries  in 
amounts  of  up  to  $500  million 
("Guarantees")  through  December  31, 
2001.  By  Commission  order  dated 
November  18,  1997  (HCAR  No.  26780), 
the  Guarantee  authority  was  increased 
to  $2  billion.  Columbia  now  proposes, 
through  December  31.  2003,  to  increase 
the  amount  of  its  Guarantee  authority  to 
$5  billion  under  the  terms  and 
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conditions  stated  in  the  Omnibus 
Financing  Order. 

Columbia  notes  that,  as  of  June  30, 
1998,  there  were  outstanding  guarantees 
and  letters  of  credit  totaling  . 
approximately  $725  million  in 
connection  with  the  operations  of 
Colimibia  Energy  Services  Corporation 
(the  gas  marketing  subsidiary)  and 
Columbia  Energy  Power  Marketing 
Corporation  (the  power  marketing 
subsidiary). 

Columbia  also  requests  authorization 
to  acquire,  retire  and  redeem  securities 
that  it  has  issued  to  an  associate 
company,  an  affiliate,  or  an  affiliate  of 
an  associate  company. 

The  Southern  Company  (70-9335) 

The  Southern  Company  ("Southern"), 
270  Peachtree  Street,  NW,  Atlanta, 
Georgia  30303,  a  registered  holding 
company  under  the  Act,  has  filed  an 
application-declaration  (the 
"Application")  under  sections  6(a),  7, 
9(a),  10. 12(b),  12(c),  12(f),  32  and  33  of 
the  Act  and  mles  42,  45,  46  and  53 
under  the  Act. 

Southern  seeks  authorization  to 
organize  and  acquire  all  of  the  common 
stock  of  one  or  more  subsidiaries 
(collectively,  the  "Financing 
Subsidiary") '  to  efliect  various  financing 
transactions  ("Financing  Transactions") 
through  September  30,  2003.  Southern 
expects  the  Financing  Transactions  to 
include  the  issuance  and  sale  of  up  to 
an  aggregate  of  $1.5  billion  in  any 
combination  of  preferred  securities,  debt 
securities,  stock  purchase  contracts  and 
stock  purchase  units.  Southern  further 
proposes  to  eflisct  directly  (i.e.,  without 
the  Financing  Subsidiary)  any 
Financing  Transaction. 

Southern  proposes  to  acquire  all  of 
the  outstanding  shares  of  common  stock 
of  the  Financing  Subsidiary  for  amounts 
(inclusive  of  capital  contributions  that 
may  be  made  to  the  Financing 
Subsidiary  by  Southern)  aggregating  up 
to  35%  of  the  total  capitalization  of  the 
Financing  Subsidiary.  The  business  of 
the  Financing  Subsidiary  will  be  limited 
to  effecting  financing  transactions  for 
Southern  and  its  affiliates.  In 
connection  with  the  financing 
transactions.  Southern  will  propose  to 
enter  into  one  or  more  guarantee  or 
other  credit  support  agreements  in  favor 
of  the  Financing  Subsidiary. 

Southern  also  proposes  to  organize,  or 
have  the  Financing  Subsidiary  organize, 
one  or  more  separate  si>ecial  purpose 
subsidiaries  ("Special  Purpose 


Subsidiaries")  as  any  one  or  any 
combination  of  (a)  a  limited  liability 
company,  (b)  a  limited  partnership,  (c) 
a  business  trust  or  (d)  any  other  entity 
or  structure,  foreign  or  domestic,  that 
Southern  considers  advantageous. 

The  respective  Special  Purpose 
Subsidiaries  then  will  issue  and  sell 
preferred  securities  ("Preferred 
Securities"),  with  a  specified  par  or 
stated  value  or  liquidation  preference 
per  security.  Southern  or  the  Financing 
Subsidiary  will  acquire  all  of  the 
common  stock  or  all  of  the  general 
partnership  or  other  common  equity 
interests,  as  the  case  may  be.  of  any 
Special  Purpose  Subsidiary  for  an 
amount  up  to  21%  of  the  total  equity 
capitalization  of  the  Special  Purpose 
Subsidiary.^  The  aggregate  of  the 
investment  by  Southern,  the  Financing 
Subsidiary  and/or  an  Investment  Sub 
shall  be  referred  to  as  the  "Equity 
Contribution."  The  Financing 
Subsidiary  may  issue  and  sell  to  any 
Special  Purpose  Subsidiary,  in  one  or 
more  series,  subordinated  debentures, 
promissory  notes  or  other  debt 
instrtunents  ("Notes")  governed  by  an 
indenture  or  other  document.  The 
Special  Purpose  Subsidiary  will  apply 
both  the  Equity  Contribution  made  to  it 
and  the  proceeds  from  the  sale  of 
Preferred  Securities  by  it  to  purchase 
Notes. 

Alternatively,  the  Financing 
Subsidiary  may  enter  into  a  loan 
agreement  or  agreements  with  any 
Special  Purpose  Subsidiary.  Under 
these  agreements,  the  Special  Purpose 
Subsidiary  will  loan  to  the  Financing 
Subsidiary  ("Loans")  both  the  Equity 
Contribution  and  the  proceeds  from  the 
sale  of  the  Preferred  Securities.  The 
Financing  Subsidiary  will  issue  to  the 
Special  Purpose  Subsidiary  Notes 
evidencing  the  Loans.^ 


'  Southern  also  proposes  to  acquire  as  a  Finance 
Subsidiary  Southern  Company  Capital  Funding, 
Inc..  currently  a  wholly  owned  subsidiary  of 
Southern  Energy,  Inc. 


*If  the  Special  Purpose  Subsidiary  is  organized 
under  an  LLC  Act  that  requires  at  least  two 
members.  Southern  or  the  Financing  Subsidiary 
may  organize  a  second  special  purpose  subsidiary 
("Investment  Sub")  to  acquire  and  hold  Special 
Purpose  Subsidiary  membership  interests.  In  this 
case,  the  Investment  Sub  may  acquire  all  of  the 
common  stock,  general  partnership  or  other 
common  equity  interests  of  the  Special  Purpose 
Subsidiary. 

'Each  Note  will  have  a  term  of  up  to  SO  years. 
Prior  to  maturity,  the  Financing  Subsidiary  will  pay 
interest  Only  on  the  Notes  at  a  rate  equal  to  the 
dividend  or  distribution  rate  on  the  related  series 
of  Preferred  Securities.  The  dividend  or  distribution 
rate  may  be  either  a  fixed  rate  or  an  adjustable  rate 
to  be  determined  on  a  periodic  basis  by  auction  or 
remarketing  procedures,  in  accordance  with  a 
formula  or  formulae  based  upon  certain  reference 
rales,  or  by  other  predetermined  methods.  The 
interest  payments  will  constitute  each  Prospective 
Special  Purpose  Subsidiary's  only  income  and  will 
be  used  by  it  to  pay  dividends  or  distributions  on 
the  Preferred  Securities  issued  by  it  and  dividends 
or  distributions  on  the  common  stock  or  the  general 


Southern  also  proposes  that  it  or  the 
Financing  Subsidiary  guarantee 
("Guaranties")  (i)  payment  of  dividends 
or  distributions  on  the  Preferred 
Securities  of  any  Special  Purpose 
Subsidiary  if  and  to  the  extent  the 
Special  Purpose  Subsidiary  has  funds 
legally  available  for  this  purpose,  (ii) 
payments  to  the  Preferred  Securities 
holders  of  amounts  due  upon 
liquidation  of  the  Special  Purpose 
Subsidiary  or  redemption  of  the 
preferred  Securities  of  the  Special 
Purpose  Subsidiary,  and  (iii)  certain 
additional  amounts  that  may  be  payable 
in  respect  of  the  Preferred  Securities. 

The  Notes  and  related  Guaranties  will 
be  subordinate  to  all  other  existing  and 
future  subordinated  indebtedness  for 
borrowed  money  of  the  Financing 
Subsidiary  and  may  have  no  cross- 
default  provisions  with  respect  to  other 
indebtedness  of  the  Financing 
Subsidiary — i.e.,  a  default  under  any 
other  outstanding  indebtedness  of  the 
Financing  Subsidiary  would  not  result 
in  a  default  under  any  Note  or  Guaranty. 

Southern  proposes  that,  in  addition 
to,  or  as  an  alternative  to,  any  Preferred 
Securities  financing  described  above, 
the  Financing  Subsidiary  may  issue  and 
sell  Notes  directly  to  investors  without 
an  intervening  Special  Purpose 
Subsidiary.  Southern  proposes  that 
these  Notes  will  be  unsecured,  may  be 
either  senior  or  subordinated  obligations 
of  the  Financing  Subsidiary,  may  be 
convertible  or  exchangeable  into 
common  stock  of  Southern  or  Preferred 
Securities,  but  otherwise  will  have 
terms  and  provisions  substantially  as 
described  above  ("Debt  Securities"). 

Southern  also  proposes  that  the 
Financing  Subsidiary  may  issue  and  sell 
shares  of  its  preferred  stock  ("Preferred 
Stock").  Any  issuance  of  preferred  Stock 
will  have  a  specified  par  or  stated  value 
per  share.  In  accordance  with  appUcable 
state  law.  the  Preferred  Stock  will  have 
the  voting  powers,  designations, 
preferences,  rights  and  qualifications, 
limitations  or  restrictions  as  stated  and 
expressed  in  the  resolutions  providing 
for  the  issue  duly  adopted  by  the  board 
of  directors  of  the  Financing  Subsidiary. 
These  rights  may  include  rights  of 
conversion  or  exchange  into  common 
stock  of  Southern  or  Preferred 
Securities. 

Southern  further  proposes  that  the 
Financing  Subsidiary  may  issue  and  sell 
stock  piuxiiase  contracts  ("Stock 
Purchase  Contracts"),  including 
contracts  obligating  holders  to  purchase 


partnership  or  other  common  equity  interests  of  the 
Special  Purpose  Subsidiary.  The  Priefened 
Securities  may  be  convertible  or  exchangeable  into 
common  stock  of  Southern. 
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from  Southern,  and  Southern  to  sell  to 
the  holders,  a  specified  number  of 
shares  of  common  stock  of  Southern  at 
a  future  date  or  dates.  The  consideration 
per  share  of  common  stock  may  be  fixed 
at  the  time  the  Stock  Purchase  Contracts 
are  issued  or  may  be  determined  by 
reference  to  a  speciHc  formula  set  forth 
in  the  Stock  Purchase  Contracts.  The 
Stock  Purchase  Contracts  may  be  issued 
separately  or  as  a  part  of  units  ("Stock 
Purchase  Units")  consisting  of  a  Stock 
Purchase  Contract  and  Debt  Securities, 
Preferred  Securities  or  other  debt 
obligations  of  third  parties,  including 
U.S.  Treasury  securities,  securing 
holders'  obligations  to  purchase  the 
common  stock  of  Southern  under  the 
Stock  Purchase  Contracts.  The  Stock 
Purchase  Contracts  may  require 
Southern  or  the  Financing  Subsidiary  to 
make  periodic  payments  to  the  holders 
of  the  Stock  Purchase  Units  or  vice 
versa,  and  the  payments  may  be 
unsecured  or  prefunded  on  some  basis. 

Southern  also  proposes  that  the 
proceeds  of  the  Preferred  Securities, 
Debt  Securities.  Preferred  Stock,  Stock 
Purchase  Contracts  and  Stock  Purchase 
Units  may  be  utilized  to  pay  dividends 
to  Southern  to  the  extent  that  may  be 
permitted  under  the  Act  and  applicable 
state  law,  to  acquire  the  securities  of 
associate  companies  in  transactions  that 
are  exempt  from  section  9(a)(1)  of  the 
Act  under  rule  52(d),  to  make  capital 
contributions  or  open  account  advances 
to  subsidiaries  in  transactions  that  are 
exempt  from  section  12(b)  of  the  Act 
under  rule  45(b)(4).  to  acquire  the 
securities  of  one  or  more  "exempt 
wholesale  generators"  ("EWGs"). 
"foreign  utility  companies"  ("FUCOs") 
or  "exempt  telecommunications 
companies."  and  as  authorized  by 
Commission  orders  or  as  permitted 
under  other  rules  of  general 
applicability  (including  general 
corporate  purposes  such  as  repayment 
of  indebtedness). 

For  the  Conunission,  by  the  Division  of 
Investment  Management,  under  delegated 
authority. 

Margaret  H.  McFarland, 

Deputy  Secretary. 

|FR  Doc.  98-28423  Filed  10-22-98;  8:45  am) 
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SECURfTIES  AND  EXCHANGE 
COMMISSION 

[RciMM  Na  34-40646;  Rl*  No.  8R-CHX- 
9S-2S] 

S«lf-R«gulatory  Organizations;  Notice 
of  Filing  of  Propoaad  Rule  Cluing*  by 
tha  Chicago  Stock  Exchange.  Inc. 
Relating  to  the  Addition  of  an 
Interpretation  to  the  Minimum  Variation 
Rule 

October  13, 1998. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act").*  and  Rule  19b-4  thereunder.' 
notice  is  hereby  given  that  on 
September  29. 1998.^  the  Chicago  Stock 
Exchange,  Inc.  ("CHX"  or  "Exchange") 
nied  with  the  Securities  and  Exchange 
Commission  ("SEC"  or  "Commission") 
the  proposed  rule  change  as  described 
in  Items  I,  II,  and  III  below,  which  Items 
have  been  prepared  by  CHX.  The 
Conunission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terau  of  Substance  of 
the  Proposed  Rule  Change 

CHX  is  proposing  to  add 
Interpretation  and  Policy  .06  to  Article 
XX.  Rule  22  relating  to  the  trading  by 
members  in  increments  smaller  than  the 
minimum  variation  in  order  to  match 
bids  and  offers  displayed  in  other 
markets  for  the  purpose  of  preventing 
Intermarket  Trading  System  ("ITS") 
trade-throughs.  Proposed  new  language 
is  in  italics. 

Article  XX — Minimum  Variation 

Rule  22    No  text  change. 

*    *    *  Interpretations  and  Policies 

.01  through  .05    No  text  change. 

.06    Notwithstanding  the  foregoing 
and  any  other  rule  regarding  adherence 
to  the  minimum  variation,  a  member 
may  execute  orders  on  the  Floor  in 
increments  smaller  than  the  minimum 
variation  in  order  to  match  bids  and 
offers  displayed  by  other  markets  for  the 
purpose  of  preventing  Intermarket 
Trading  System  trade-throughs, 
provided,  however,  a  limit  order 
executed  on  the  Exchange  must 
continue  to  be  priced  at  an  increment 
no  less  than  the  current  minimum 
variation  for  such  security,  and 


specialists  must  continue  to  reflect  their 
principal  bids  and  offers  in  such 
increments. 


n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  die  Proposed  Rule 
Change 

In  its  filing  with  the  Commission. 
CHX  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  CHX  has  prepared 
summaries,  set  forth  in  Sections  A.  B, 
and  C  below,  of  the  most  significant 
aspects  of  such  statements. 

m.  Self-Regulatory  Organizaticm's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

Over  the  past  18  months,  a  number  of 
self  regulatory  organizations  ("SROs"), 
including  the  Exchange,  the  Pacific 
Exchange.  Inc.  ("PCX"),  the  American 
Stock  Exchange  ("Amex"),  the  Nasdaq 
Stock  Market  ("Nasdaq"),  the  New  Yoik 
Stock  Exchange  ("NYSE")  and  the 
Chicago  Board  Options  Exchange 
("CBOE").  have  reduced  the  minimum 
trading  and  quotation  increments  of 
most  equity  seciuities  to  as  little  as  k  of 
one  dollar.*  Subsequent  to  the  reduction 
to  sixteenths,  several  third  market 
makers  have  commenced  quoting 
securities  in  increments  smaller  than 
those  approved  for  trading  on  the 
exchanges  on  which  the  securities  are 
listed  or  traded.'  Several  exchanges 
have  responded  by  permitting  their 
members  to  execute  trades  in  these  finer 


'15U.S.C.  7»»(b)(l). 

» 17  CFR  240.196-4. 

'Amendment  No.  1  was  Tiled  on  October  13. 
1998,  the  substance  of  which  is  incorporated  into 
this  notice.  Letter  from  Patricia  L.  Levy.  General 
Counsel.  CHX,  to  Katherine  A.  England.  Assistant 
Director.  Division  of  Market  Regulation. 
Commission,  dated  October  9,  1998. 


*See  Exchange  Act  Release  Nos.  38780  dune  26. 
1997).  62  FR  36087  (July  3,  1997)  (approving  a  PCX 
rule  change  to  reduce  the  minimum  quotation 
increment  to  *  for  stocks):  38571  (May  5, 1997),  62 
FR  25682  (May  9,  1997)  (approving  an  Amex 
proposal  to  reduce  the  minimum  trading  increment 
to  k  for  certain  Amex-listed  equity  securities): 
38678  (May  27,  1997),  62  FR  30363  (June  6,  1997) 
(approving  a  Nasdaq  rule  change  to  reduce  the 
minimum  quotation  increment  to  A  for  certain 
Nasdaq-listed  securities):  38897  (August  1.  1997). 
62  FR  42827  (August  8.  1997)  (approving  a  NYSE 
rule  change  to  reduce  the  minimum  quotation 
increment  to  k  for  certain  NYSE-listed  securities): 
and  39159  (September  30,  1997),  62  FR  52365 
(October  9,  1997)  (approving  a  CBOE  rule  change 
to  reduce  the  minimum  quotation  increment  to  k  for 
stocks). 

'  For  example,  Nasdaq  systems  are  capable  of 
trading  securities  priced  under  S10  in  increments 
as  Tme  as  4  of  one  dollar.  Securities  priced  over  SIO 
may  be  traded  in  increments  as  One  as  A  of  one 
dollar.  As  a  result,  the  Nasdaq  third  market  makers 
may  trade  Amex  listed  securities  that  are  traded  on 
CHX  and  priced  at  less  than  SlO  in  increments  flner 
than  sixteenths. 
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increments  imder  certain 
circumstances."  Like  these  other 
exchanges,  the  CHX  believes  that  it  is 
important  to  pro^nde  its  members  with 
flexibility  to  effect  transactions  on  the 
Exchange  at  a  smaller  increment  than  is 
set  forth  in  its  existing  interpretations 
and  policies,  (i.e.,  k  for  most  securities) 
for  the  purpose  of  matching  a  displayed 
bid  or  offer  in  another  market  at  such 
smaller  increment  (i.e.,  it,  A  or  smaller) 
for  the  purpose  of  preventing  ITS  trade- 
throughs.  For  example,  if  the  best  bid  on 
the  Exchange  is  8  and  a  bid  of  8A  is 
displayed  through  ITS  in  another 
market  center,  the  Exchange  specialist 
or  floor  broker  may  execute  a  market  or 
marketable  limit  order  at  84  in  order  to 
match  the  other  market's  bid.  Limit 
orders  entered  on  the  Exchange, 
however,  will  continue  to  be  priced  at 
the  current  minimimi  trading 
increments  (i.e..  usually  k),  and  orders  . 
priced  in  smaller  increments  will  not  be 
accepted.  In  addition,  specialists  will 
not  be  permitted  to  quote  in  these  finer 
increments. 

The  proposed  amendment  will  allow 
CHX  traders  to  match  prices 
disseminated  by  maricet  makers  that 
may  better  the  CHX  quote  by  an 
increment  finer  than  the  ciurent 
Tninimuin  increment  (usually  A). 
Further,  the  proposal  will  enable  the 
Exchange  to  match  prices  disseminated 
by  another  exchange  in  the  event  that 
another  exchange  were  to  reduce  its 
tninimiim  trading  increment.  Thus,  the 
proposed  amendment  will  assist 
Exchange  members  in  fulfilling  their 
obligation  to  obtain  the  best  price  for 
their  customera. 

While  the  new  interpretation  would 
give  membere  the  extra  flexibility  that 
they  need,  the  Exchange  believes  that  a 
member  would  violate  the  spirit  and 
intent  of  this  new  interpretation  and 
would,  most  likely,  be  considered  to 
have  engaged  in  manipulative  activity, 
in  the  event  that  the  member  enters  an 
order  in  another  market  in  a  smaller 
variation  for  the  express  purpose  of 
enabling  such  member  to  execute  trades 
on  the  Exchange  at  such  small 
increment.  For  example,  if  floor  broker 
sent  to  a  third  market  maker  a  100  share 
limit  order  to  buy  that  is  priced  *  or  * 
better  than  the  current  quote  solely  to 
enable  the  floor  broker  to  cross  a  large 


•  See  Exchange  Act  Release  Nos.  40199  (July  14. 
1998).  63  FR  39336  (July  22,  1998)  (approving  PCX 
rule  permitting  members  to  trade  in  increments 
smaller  than  k,  in  order  to  match  bids  and  offers 
displayed  in  other  markets  for  the  purpose  of 
preventing  ITS  trade-throughs):  40189  (July  10, 
199e).  63  FR  38439  (July  16,  1998)  (approving 
Amex  role  permitting  members  to  trade  in 
increments  smaller  than  k,  in  order  to  match  bids 
and  offers  displayed  in  other  markets  for  the 
purpose  of  preventing  FTS  trade-throughs). 


block  of  stock  on  the  Exchange  at  such 
better  price  without  a  specialist 
intervention,  the  Exchange  would 

Erobably  consider  the  floor  broker  to 
ave  engaged  in  manipulative  activity.' 

2.  Statutory  Basis 

The  Exchange  believes  that  the 
proposed  rule  change  is  consistent  with 
Section  6(b)(5)  of  the  Act  •  in  that  it  is 
designed  to  promote  just  and  equitable 
principles  of  trade,  to  remove 
impediments  to  and  to  perfect  the 
mechanism  of  a  free  and  open  market 
and  a  national  maricet  system,  and,  in 
general,  to  protect  investors  and  the 
public  interest. 

B.  Self-Begulatory  Organization's 
Statement  on  Burden  on  Competition 

CHX  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
inappropriate  burden  on  competition. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members.  Participants,  or  Others 

Written  comments  were  neither 
solicited  nor  received. 

m.  Date  of  ESiBctiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  publication  of 
this  notice  in  the  Federal  Register  or 
within  such  longer  period  (i)  as  the 
Commission  may  designate  up  to  90 
days  of  such  date  if  it  finds  such  longer 
period  to  be  appropriate  and  publishes 
its  reasons  for  so  finding  or  (ii)  as  to 
which  the  self-regulatory  organization 
consents,  the  Comnussion  will: 

(A)  by  order  approve  the  proposed 
rule  change,  or 

(B)  institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments. 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposal  is 
consistent  with  the  Act.  Persons  making 
written  submissions  should  file  six 
copies  thereof  with  the  Secretary, 
Securities  and  Exchange  Commission. 


450  Fifth  Street.  N.W..  Washington,  D.C 
20549.  Copies  oi  the  submission,  all 
subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Conunission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  wdll  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Ro(Hn.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  CHX. 

All  submissions  should  refier  to  File 
No.  SR-CHX-98-25  and  should  be 
submitted  by  November  13. 1998. 

For  the  Commission,  by  the  Division  of 
Maritet  Regulation,  pursuant  to  delegated 
authority." 

Margarrt  H.  McFarlsad. 
Deputy  Secretary. 

(FR  Doc  98-28199  Filed  10-22-98;  8:45  am) 
saian  ooK  »t«-M-«i 


SECURTnES  AND  EXCHANGE 
COMMSSION 

pwsaee  Na  34-40686:  FNa  Na  SR-NASO- 


'The  Exchange  believes  this  is  consistent  with  a 
recent  SEC  enforcement  action  brought  against  two 
brothers  who  used  the  SEC's  Limit  Order  Display 
Rule  to  manipulative  the  quote  to  their  advantage. 
See  Intelan  Fishman  and  Lawrence  Fishman. 
Admin.  Proc.  File  No.  3-9629  Oune  24.  1998).  In 
that  case,  the  Commission  stated  that  the  brothers 
used  a  limit  order  "to  move  the  public  bid  or  offer 
quote,  in  ordw  to  permit  [Fishmanl  to  buy  or  sell 
a  security  at  a  price  that  otherwise  would  not  have 
been  available  in  the  market,"  and  found  that  such 
activity  violated  Exchange  Act  Rule  lOb-5. 

•t5U.S.C78flb)(5). 


Salf-Ragulatory  Organizations;  Notica 
of  FHlng  and  Order  Qranling 
Accaiaralad  Approval  of  Propoaad 
Rule  Change  by  National  r 
of  SacurWaa  Daaiara.  hw^  I 
Exiandhig  Hia  ArbHralor  Ust  J 
Malhod  to  Diaputaa  Involving  I 


,  naMong  10 


October  14. 1998. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act") '  and  Rule  19b-4  thereunder.' 
notice  is  hereby  giv«i  that  on  August 
25. 1996,  the  National  Association  of 
Securities  Dealers.  Inc.  ("NASD"  or 
"Association"),  through  its  wholly- 
owned  subsidiary,  NASD  Regulation. 
Inc.  ("NASD  Regulation"),  filed  with  the 
Securities  and  Exchange  Commission 
("Commission"),  and  amended  on 
September  30. 1998  and  October  2. 
1998.3  the  proposed  rule  change  as 


•17CFR200.3O-3(aKl2). 

>lSU.S.C78»(b)(l). 

»17CFR240.19b-«. 

*  Amendment  Nos.  1  and  2  made  technical 
changes  to  the  original  rule  filing  which  are 
incorporated  into  this  notice  and  order  granting 
accelerated  approvaL  See  letters  froin  ^>hn  k4. 
Ramsay.  Vice  President  and  General  Counsel. 
NASD  Regulation  ("Ramsay")  to  Katherine  A. 
England.  Assistant  Director.  Division  of  K4arkal 
Regulation  ("England"),  dated  September  29. 1996 

Continyri 
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described  in  Items  I  and  II  below,  which 
Items  have  been  prepared  by  NASD 
Regulation.  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons.  For  the  reasons 
discussed  below,  the  Commission  is 
granting  accelerated  approval  of  the 
proposed  rule  change. 

I.  Self  Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

NASD  Regulation  is  proposing  to 
amend  Rules  10202,  10203,  and  10308 
of  the  NASD  to  extend  the  previously 
proposed  arbitrator  list  selection 
method  to  intra-industry  disputes.^ 
Below  is  the  text  of  the  proposed  rule 
change.  Proposed  new  language  is 
italicized:  proposed  deletions  are  in 
brackets. 


10202.  Composition  of  Panels 

(a)  In  disputes  subject  to  arbitration 
that  arise  out  of  the  employment  or 
termination  of  employment  of  an 
associated  person,  and  that  relate 
exclusively  to  disputes  involving 
employment  contracts,  promissory  notes 
or  receipt  of  commissions,  the  panel  of 
arbitrators  shall  be  appointed  as 
provided  by  paragraph  (b)(1)  or  (2)  or 
Rule  10203,  whichever  is  applicable.  In 
all  other  disputes  arising  out  of  the 
employment  or  termination  of 
employment  of  an  associated  person, 
the  panel  of  arbitrators  shall  biie 
appointed  as  provided  by  Rule  10302  or 
Rule  10308,  whichever  is  applicable. 

{^)(1)  Composition  of  Arbitration 
Panel. 

(A)  Claims  of  $50,000  or  Less 

If  the  amount  of  a  claim  is  $50,000  or 
less,  the  Director  shall  appoint  an 
arbitration  panel  composed  of  one  non- 
public arbitrator,  unless  the  parties 
agree  to  the  appointment  of  a  public 
arbitrator. 

(i)  If  the  amount  of  a  claim  is  $25,000 
or  less  and  an  arbitrator  appointed  to 
the  case  requests  that  a  panel  of  three 
arbitrators  he  appointed,  the  Director 
shall  appoint  an  arbitrator  panel 
composed  of  three  non-public 
arbitrators,  unless  the  parties  agree  to  a 
different  panel  composition. 

(ii)  If  the  amount  of  a  claim  is  greater 
than  $25,000  and  not  more  than 


("Amendimnt  No.  1"):  and  Ranuay  to  England, 
dated  October  2.  1998  ("Amendment  No.  2"). 

*The  arbitrator  list  Miection  rule  proposal  for 
customer  disputes  is  conlained  in  SR-NASD-9a- 
48.  which  was  published  by  the  Commission  for 
comment  in  Securities  Exchange  Act  Release  No. 
40261  (July  24.  1998).  63  FR  40761  (July  30.  1998). 
and  is  baing  approved  simultaneously  with  this  rule 
nUng. 


$50,000  and  a  party  in  its  initial  filing 
or  an  arbitrator  appointed  to  the  case 
requests  that  a  panel  of  three  arbitrators 
be  appointed,  Uie  Director  shall  appoint 
an  arbitration  panel  composed  of  three 
non-public  arbitrators,  unless  the 
parties  agree  to  a  different  panel 
composition. 

(B)  Claims  of  More  Than  $50,000 

If  the  amount  of  a  claim  is  more  than 
$50,000,  the  Director  shall  appoint  an 
arbitration  panel  composed  of  three 
non-public  arbitrators,  unless  the 
parties  agree  to  a  different  panel 
composition. 

(2)  Except  as  otherwise  provided  in 
paragraph  (a),  in  all  arbitration  matters 
between  or  among  members  and/or 
persons  associated  with  members  and 
where  the  amount  in  controversy 
exceeds  $50,000,  exclusive  of  attendant 
costs  and  interest,  a  panel  shall  consist 
of  three  arbitrators,  all  of  whom  shall  be 
[from  the  securities  industry]  non-public 
arbitrators. 

(c)  In  proceedings  relating  to 
injunctions  under  Rule  10335,  the 
provisions  of  Rule  10335  shall 
supersede  the  provisions  ofthis.Rule. 

(d)  Except  as  otherwise  provided  in 
this  Rule  or  Rule  10203,  the  provisions 
of  Rule  10308  shall  apply  to  intra- 
industry  disputes. 


proceedings  involving  a  customer). 
(Remainder  unchanged) 


n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  Uie  Proposed  Rule 
Change 

In  its  niing  with  the  Commission, 
NASD  Regulation  included  statements 
concerning  the  purpose  of,  and  basis  for, 
the  proposed  rule  change  and  discussed 
any  comments  it  received  on  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  by  the 
places  specified  in  Item  IV  below. 
NASD  Regulation  has  prepared 
summaries,  set  forth  in  Sections  A,  B, 
and  C  below,  of  the  most  significant 
aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

1.  Purpose 

The  proposed  rule  change  is  designed 
to  conform  the  arbitrator  selection 
process  for  intra-industry  disputes  to 
the  recently  proposed  list  selection 
method  for  disputes  involving  public 
customers.' 


10203.  Simplified  Industry  Arbitration      Background 


(a)  Any  dispute,  claim,  or  controversy 
arising  between  or  among  members  or 
associated  persons  submitted  to 
arbitration  under  this  Code  involving  a 
dollar  amount  not  exceeding  $25,000, 
exclusive  of  attendant  costs  and  interest, 
shall  be  resolved  by  an  arbitration  panel 
constituted  pursuant  to  the  provisions 
of  subparagraph  (1)  hereof  solely  upon 
the  pleadings  and  documentary 
evidence  filed  by  the  parties,  unless  one 
of  the  parties  to  the  proceeding  files 
with  the  Office  of  the  Director  of 
Arbitration  within  ten  (10)  business 
days  following  the  Hling  of  the  last 
pleading  a  request  for  a  hearing  of  the 
matter. 

(1)  In  any  proceeding  pursuant  to  this 
Rule,  an  arbitration  panel  shall  consist 
of  (no  fewer  than  one  (1)  but  no  more 
than  three  (3)  arbitrators,  all  of  whom 
shall  be  from  the  securities  industry]  a 
single  non-public  arbitrator. 

(2)  (Unchanged) 

(b)  Unchanged) 

•        •        •        •        • 

10308.  Selection  of  Arbitrators  (in 
Customer  Disputes] 

This  rule  specifies  how  parties  may 
select  or  reject  arbitrators,  and  who  can 
be  a  public  arbitrator  [in  arbitration 


In  its  report  published  in  January 
1996  ("Task  Force  Report"),  the 
Arbitration  Policy  Task  Force  ("Task 
Force") "  made  recommendations  to 
improve  the  securities  arbitration 
process  administered  by  the  NASD. 
Recommendation  No.  8  provided: 
"Arbitrator  selection,  quality,  training, 
and  performance  should  be  improved  by 
various  means,  including  adoption  of  a 
list  selection  method,  earlier 
appointment  of  arbitrators, 
enhancement  of  arbitrator  training,  and 
increased  compensation."  A  footnote  in 
the  Task  Force  Report  stated,  "We  also 
recommend  that  a  form  of  list  selection 
be  used  in  employee-firm  and  member- 
member  arbitration."  ' 


*  See  supra  note  4.  This  proposed  rule  change 
relates  only  to  process,  rather  than  substance. 
NASD  Regulation  stated  that  it  may.  at  a  later  date, 
consider  amendments  to  the  panel  composition 
rules  for  industry  disputes  in  general  and  for 
statutory  employment  discrimination  disputes  in 
particular. 

■The  NASO  formed  the  Arbitration  Policy  Task 
Force  in  September  1994  for  the  purposes  of 
studying  the  securities  arbitration  process 
administered  by  the  NASD  and  of  making 
suggestions  for  reform.  The  Task  Force  delivered  its 
Report  ("Task  Force  Report")  to  the  NASD  Board 
in  January  1996. 

'Task  Force  Report  at  96  n.  134. 
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Principles  Underiying  the  Previously 
Filed  Customer  List  Selection  Rule 
Proposal 

NASD  Regulation  considered  the  Task 
Force's  recommendations  at  length,  and 
consulted  with  the  National  Arbitration 
and  Mediation  Committee  ("NAMC") 
and  others  about  the  efficacy  of  the 
proposals.  All  persons  consulted 
favored  the  selection  of  arbitrators  by 
the  parties  using  a  form  of  list  selection. 
In  addition,  most  were  in  favor  of 
developing  a  system  featiiring  the 
capability,  when  appropriate  and  as 
technologically  feasible,  to  generate  the 
arbitrator  lists  from  a  computer  system 
programmed  to  incorporate  relevant 
selection  factors,  such  as  geographic 
proximity  of  an  arbitrator  to  the 
proposed  site  of  the  hearing,  subject 
matter  knowledge,  and  classification  of 
an  arbitrator  as  a  public  arbitrator  or  a 
non-public  arbitrator,  rather  than 
developing  a  system  in  which  the  lists 
of  arbitrators  to  be  forwarded  to  parties 
fcH*  ranking  would  be  generated  solely 
on  the  basis  of  the  staflTs  judgment. 

Follovtdng  the  principle  that  parties  in 
arbitration  idiould  be  given  more  input 
into  the  selection  of  aibitraton.  NASD 
Regulation  developed  a  rule  for 
customer  arbitrations  providing  that,  in 
a  one-arbitrator  case,  the  parties  to  the 
arbitration  will  be  provided  a  list  of 
public  arbitratore,  and,  in  a  three- 
arbitrator  panel  case,  the  parties  will  be 
provided  a  list  of  public  arbitrators  and 
a  list  of  non-public  arbitrators.  The 
parties  will  use  the  lists  to  express 
numerical  proferances  for  the  arbitratore 
listed  and  those  rankings  will  determine 
the  outcome  of  the  arbitrator  selection 
process,  im^ess  an  arbitrator  declines  to 
serve  because  the  arbitrator  is 
imavailable,  recuses  him  or  herself,  or  is 
disqualified  because  of  a  conflict  of 
interest. 

Extension  of  List  Selection  Method  to 
Intra-industry  Diqiutes 

NASD  Regulation  believes  that  the 
proposed  methodology  for  selecting 
arbitrators  in  customer  arbitration  will 
also  benefit  employees  and  membere  in 
their  use  of  the  arbitration  forum  for 
intra-industry  disputes.  The  same 
considerations  of  giving  parties  more 
choice  in  choosing  their  panelists  and 
aUowing  for  computerized  rotation  of 
arbitratore  will  also  apply  in  the  intra- 
industry  context.  The  proposed  rule 
change  is  also  expected  to  eliminate  the 
increased  costs  that  would  result  from 
continuing  the  current  method  of  staff 
selection  of  arbitratore  only  for  intra- 
industry  arbitrations  after  the  new 
system  for  customer  arbitration  is 
effective.  NASD  Regulation  expects  that 


the  proposed  rule  will  be  viewed  as  a 
significant  improvement  over  the 
current  method  of  selecting  arbitratore 
in  intra-industry  disputes,  in  that  it 
provides  employees  and  membere  with 
the  same  choice  in  picking  their 
arbitration  panels  that  are  being 
extended  to  customere  and  membere  in 
the  area  of  customer  disputes. 

NASD  Regulation's  computerized 
Neutral  List  Selection  System  ("NLSS"), 
now  in  the  final  stages  of  development, 
is  designed  to  produce  lists  of 
arbitratore  using  the  factore  identified 
above.  The  NLSS  will  not  need  to  be 
amended  to  accommodate  the  requested 
change,  because  it  already  has  the 
capability  of  generating  lists  of  public  or 
non-pubUc  arbitratore.  Moreover,  the 
pool  of  arbitratore  from  w^ch  panelists 
are  chosen  is  the  same  for  both  customer 
and  intra-industry  disputes.  For  those 
intra-industry  disputes  that  require  use 
of  an  all-industry  (non-public)  panel, 
only  the  non-public  arbitrator  list  will 
be  generated.  For  disputes  that  currently 
require  a  public  arbitrator  or  a  majority 
of  public  arbitratore,  as  provided  in  the 
second  sentence  of  Rule  10202(a),  the 
provisions  of  Rule  10308  will  apply  in 
the  same  way  as  they  would  apply  to 
aistomer  disputes. 

The  arbitrator  database  contains 
information  relating  to  the  backgroimd 
of  the  arbitratore,  so  subject  matter 
knowledge  can  be  considered  if  the 
parties  would  like  an  arbitrator  with 
specialized  experience,  such  as 
employment  compensation, 
employment  discrimination,  or  specific 
securities  products.  The  extension  of  list 
selection  to  intra-industry  arbitration 
will  not  have  any  effect  on  the  quality 
of  arbitratore  chosen  for  a  particular 
case,  and  gives  the  parties  more  of  a 
voice  in  choosing  their  panelists  than 
they  currently  have.  It  also  will  allow 
for  computerized  rotation  of  arbitratore 
used  in  both  customer  and  intra- 
industry  arbitrations. 

Desdption  of  Amendments 

The  proposed  rule  change  amends 
Rules  10202, 10203.  and  10308. 
Refiarences  in  Rules  10202  and  10203  to 
arbitratore  "from  the  securities 
industry"  have  been  amended  to 
comport  with  the  terminology  used  in 
Rule  10308,  "non-public  arbitratore." 
The  method  of  arbitrator  selection  is  not 
currently  specified  in  Rules  10202  and 
10203.  A  new  paragraph  has  been  added 
to  Rule  10202.  however,  to  make  it 
explicit  that  the  arbitrator  selection 
method  of  Rule  10308  will  apply  to 
intra-industry  disputes. 

Rule  10202(a)  continues  to  provide 
that,  in  disputes  subject  to  arbitration 
that  arise  out  of  the  employment  or 


termination  of  employment  of  an  ^ 

associated  person,  and  that  relate 
exclusively  to  disputes  involving 
employment  contracts,  promissory  notes 
or  receipt  of  commissions,  a  panel  of 
non-public  arbitratore  will  be  appointed 
as  provided  by  paragraph  (b)(1)  or  (2) 
Rule  10203,  whichever  is  applicable.  In  - 
all  other  disputes  arising  out  of  the 
employment  or  termination  of 
employment  of  an  associated  person, 
the  panel  of  arbitratore  will  be 
appointed  as  provided  by  Rule  10302  or 
Ride  10308,  whichever  is  applicable. 
Accordingly,  other  claims,  including 
those  involving  allegations  of 
defamation  or  employment 
discrimination.*  would  be  heard  by  a 
public  panel  as  provided  in  Rules  10302 
(for  small  claims)  or  10308  (for  all  other 
claims). 

The  amendment  to  Rule  10202(b)(1) 
parallels  the  provisicms  of  proposed 
amendments  to  Rule  10308(b)(1)  made 
in  Amendment  No.  3  to  SR-NASD-98- 
48,  the  companion  list  selection  rule 

proposal  for  customer  arbitration,  

except  that  the  panels  wrill  consist  of 
either  one  or  three  non-public 
arbitratore  unless  the  pwrties  agree 
otherwise.  Rule  10202(b)(1)(A)  provides 
that,  for  claims  of  $50,000  or  less,  the 
Director  will  appoint  a  single  non- 
public arbitrator,  unless  the  parties 
agree  to  the  appointment  of  a  public 
art>itrator.  Paragraph  (b)(1)(A)  also 
clarifies  that  certain  cases  that  are  for  a 
claim  of  $50,000  or  less  may  be 
arbitrated  by  a  three-person  panel  rather 
than  by  one  arbitrator  in  certain 
circumstances.  Under  para^aph 
(b)(l)(A)(i).  for  a  claim  of  $25,000  or 
less,  a  single  arbitrator  already 
appointed  to  the  case  may  request  that 
the  Director  appoint  two  additional 
arlntractore.  Under  paragraph 
(b)(l)(A)(ii).  for  a  claim  of  more  than 
$25,000  and  not  more  than  $50,000.  any 
party  (in  its  initial  filing)  or  an 
appointed  arbitrator  may  request  that 
the  Director  appoint  a  three-arbitrator 
panel.  Also,  the  phrase,  "a  party,"  is 
used  to  clarify  that  either  a  claimant  or 
a  respondent  may  request  a  three- 
arbitrator  panel  under  this 
subparagraph.  Under  paragraph 
(b)(1)(B).  for  claims  of  more  than 
$50,000,  the  Director  will  appoint  three 
non-pubUc  arbitrates,  unless  the  parties 
agree  to  a  different  panel  composition. 


■Pursuant  to  recent  amendmant*  to  Rule  10201. 
claims  of  employment  discrimination  in  violation 
of  a  statute  are  not  required  by  NASD  rules  to  be 
•rbitzaled  after  January  1, 1999:  however,  paitiaa 
may  if"* '°  arbitrate  such  claims.  See  SR-NASI>- 
97-77.  approved  by  the  Commisston  in  Securities 
Exchange  Act  RetMse  No.  40109  Uun*  22. 1996).  63 
FR  3S299  Oune  29, 1996). 
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Rule  10202(b)(2)  provides  that,  except 
as  otherwise  provided  in  paragraph  (a), 
in  all  arbitration  matters  between  or 
among  members  and/or  persons 
associated  with  members,  and  where  the 
amount  in  controversy  exceeds  $50,000, 
exclusive  of  attendant  costs  and  interest, 
a  panel  shall  consist  of  three  arbitrators, 
all  of  whom  shall  be  non-public. 

New  paragraph  (c)  was  added  to  Rule 
10202  to  avoid  any  confusion  over  the 
interaction  between  this  rule  and  the 
injunction  rule.  Rule  10335."  Paragraph 
(c)  provides  that,  in  proceedings  relating 
to  injunctions  under  Rule  10335.  the 
provisions  of  Rule  10335  supersede  the 
provisions  of  Rule  10202.  Rule  10335 
contains  a  corresponding  provision, 
stating  that,  except  as  otherwise 
provided  in  Rule  10335,  the  remaining 
provisions  of  the  Code  apply  to 
proceedings  instituted  under  that  Rule. 

New  paragraph  (d)  clarifies  the 
relationship  between  the  arbitrator 
selection  rules  for  industry  and 
customer  disputes.  This  provision  was 
added  to  alert  parties  to  the  fact  that  the 
proposed  list  selection  method  will  also 
be  used  for  intra-industry  disputes, 
excluding  cases  arising  under  Rule 
10202(a),  because  the  proposed  list 
selection  rule  was  initially  intended  to 
apply  only  to  customer  disputes  until 
further  changes  were  made  to  the 
industry  arbitration  rules. 

Rule  10203  has  been  changed  to 
provide  that  a  single  non-public 
arbitrator  will  be  appointed  in 
simplified  industry  arbitrations  brought 
under  that  rule.  Under  the  old  rule,  a 
panel  of  one  to  three  arbitrators  was 
appointed. 

In  Rule  10308,  references  to 
customers  in  the  title  and  introductory 
language  have  been  deleted  to  avoid 
confusion  when  those  rules  are  used  in 
intra-industry  arbitration.  NASD 
Regulation  does  not  believe  that  other 
amendments  are  needed  to  Rule  10308 
to  indicate  differences  that  might  apply 
in  intra-industry  arbitration,  because 
Rule  10204  already  provides  as  follows: 

Except  as  otherwise  provided  in  Rule 
10200  Series,  the  Rules  and  procedures 
applicable  to  arbitrations  concerning 
industry  and  clearing  controversies  shall  be 
those  set  forth  hereinafter  under  the  Rule 
10300  Series. 

Therefore,  specific  provisions  of  the 
Rule  10200  Series  will  supersede  any 
contrary  provisions  of  Rule  10308.  Any 
doubts  as  to  whether  a  provision  should 
be  superseded  would  continue  to  be 


*NASD  Regulation  has  filed  a  proposed  rule 
change  to  Rule  10335  in  SR-NASD-9S-49.  See 
Securities  Exchange  Ad  Release  No.  40441 
(Septemtwr  IS.  1996).  63  FR  50611  (SeptemtMr  22, 
lOM). 


resolved  in  favor  of  using  the  Rule 
10300  Series  provision.  For  example, 
Rule  10308(c)(5)  provides  that  if  the 
parties  are  unable  to  agree  on  a 
chairman,  the  Director  will  appoint  one 
of  the  public  arbitrators  as  the 
chairperson.  In  an  intra-industry 
dispute,  if  all  arbitrators  on  the  panel 
are  non-public,  this  provision  would  be 
superseded  and  the  Director  would 
appoint  one  of  the  non-public 
arbitrators  to  be  the  chairperson.  If.  on 
the  other  hand,  the  intra-industry 
dispute  were  one  in  which  there  ate  two 
public  arbitrators  and  one  non-public 
arbitrator  on  the  panel.  Rule  10308(c)(5) 
would  apply  as  written,  and  one  of  the 
public  arbitrators  would  be  chosen  to 
serve  as  the  chairperson.  Because  the 
current  practice  is  for  the  customer 
arbitration  rules  to  apply  by  default 
where  they  are  not  specifically 
superseded  by  the  intra-industry  rules, 
NASD  Regulation  does  not  believe  that 
confusion  will  occur. 

2.  Statutory  Basis 

NASD  Regulation  believes  that  the 
proposed  rule  change  is  consistent  with 
the  provisions  of  Section  15A(b)(6)  of 
the  Act,'"  which  requires,  among  other 
things,  that  the  Association's  rules  be 
designed  to  prevent  fraudulent  and 
manipulative  acts  and  practices,  to 
promote  just  and  equitable  principles  of 
trade,  and.  in  general,  to  protect 
investors  and  the  public  interest.  NASD 
Regulation  believes  that  the  proposed 
rule  change  will  promote  the  public 
interest  by  simplifying  the  arbitration 
process  and  reducing  administrative 
time  and  expense  by  conforming  the 
intia-industiy  arbitrator  list  selection 
process  to  the  customer  process. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

NASD  Regulation  does  not  believe 
that  the  proposed  rule  change  will  result 
in  any  burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 

C.  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

Written  comments  were  neither 
solicited  nor  received. 

ni.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 


should  file  six  copies  thereof  with  the 
Secretary,  Sectuities  and  Exchange 
Commission,  450  Fifth  Street,  NW, 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NASD.  All 
submissions  should  refer  to  File  No. 
SR-NASD-98-64  and  should  be 
submitted  by  November  13. 1998. 

IV.  Discussion 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  Section  15A(b)  of 
the  Act  and  the  rules  and  regulations 
thereunder  applicable  to  a  national 
securities  association  in  general  and.  in 
particular,  the  requirements  of  Section 
15A(b)(6)  of  the  Act,"  which  requires, 
among  other  things,  that  the 
Association's  rules  be  designed  to 
prevent  fraudulent  and  manipulative 
acts  and  practices,  to  promote  just  and 
equitable  principles  of  trade,  and,  in 
general,  to  protect  investors  and  the 
public  interest."  The  Commission 
believes  that  it  is  reasonable  to  extend 
the  arbitrator  list  selection  method  to 
disputes  involving  members  and 
association  persons,  as  well  as  customer 
disputes,  because  the  proposed  rule 
change  will  promote  a  neutral 
resolution  of  disputes  by  allowing 
members  and  associated  persons  greater 
input  in  the  selection  of  the  arbitrators 
to  hear  their  cases.  The  Commission 
also  believes  that  is  reasonable  to 
conform  the  simplified  industry 
arbitration  rule  to  the  simplified 
arbitration  rule  used  by  investors  by 
changing  the  number  of  arbitrators 
appointed  in  these  cases  to  one  as 
opposed  to  a  panel  of  one  to  three.  The 
Commission  believes  the  proposed  rule 
change  will  simplify  the  arbitration       ^ 
process  and,  by  substantially 
conforming  the  intra-industry  arbitrator 
list  selection  process  to  the  customer 


'»15U.S.C7eo-3(bK6). 


'M5U.S.C.  78o-3(b)(6). 

"In  approving  this  rule,  the  Commission  notes 
that  it  has  considered  the  proposed  rule's  impact  on 
efficiency,  competition,  and  capital  formation.  IS 
U.S.C.  78c(f). 
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process,  reduce  administrative  time  and 
expense.** 

Pursuant  to  Section  19(b)(2)  of  the 
Act.**  the  Commission  finds  good  cause 
for  approving  the  proposed  rule  change 
prior  to  the  30th  day  after  the  date  of 
publication  of  notice  of  filing  thereof  in 
the  Federal  Register  in  that  accelerated 
approval  will  benefit  parties  in  intra- 
industry  arbitration  by  extending  to 
them  the  same  arbitrator  list  selection 
method  proposed  to  be  implemented  for 
customer  arbitration. 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  >5  of  the  Act,  that  the 
proposed  rule  chemge  (SR-NASD-98- 
64)  be.  and  hereby  is.  approved. 

For  the  Commission,  by  the  EKvision  of 
Market  Regulation,  pursuant  to  delegated 
authority.'* 

Margaret  H.  McFarland. 
Deputy  Secretary. 

(FR  Doc.  9a-28465  Filed  10-22-98:  8:45  am] 
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SMALL  BUSINESS  ADMINISTRATION 

Reporting  and  Recordkeeping 
Requirements  Under  OMB  Review 

AGENCY:  Small  Business  Administration. 
ACTION:  Notice  of  reporting  requirements 
submitted  for  OMB  review. 

SUMMARY:  Under  the  provisions  of  the 
Paperwoiii  Reduction  Act  (44  U.S.C. 
Chapter  35),  agencies  are  required  to 
submit  proposed  reporting  and 
recordkeeping  requirements  to  OMB  for 
review  and  approval,  and  to  publish  a 
notice  in  the  Federal  Register  notifying 
the  public  that  the  agency  has  made 
such  a  submission. 

DATES:  Submit  comments  on  or  before 
November  23, 1998.  If  you  intend  to 
comment  but  cannot  prepare  comments 
promptly,  please  advise  the  OMB 
Reviewer  and  the  Agency  Clearance 
Officer  before  the  deadline. 
COPIES:  Request  for  clearance  (OMB  83- 
1).  supporting  statement,  and  other 
documents  submitted  to  OMB  for 
review  may  be  obtained  from  the 
Agency  Clearance  Officer. 
ADDRESSES:  Address  all  comments 
concerning  this  notice  to:  Agency 
Clearance  Officer,  Jacqueline  White. 


"Simultaneously  writh  the  approval  of  this 
proposed  rule  change,  the  Commission  has 
approved  the  arbitrdtor  list  selection  rule  proposal 
for  customer  disputes  contained  in  SR-NASD-96- 
48.  The  Discussion  Section  of  the  order  approving 
that  rule  change  is  incorporated  into  this  approval 
order.  See  Securities  Exchange  Act  Release  No. 
40555. 

"15U.S.C7S»Cb)(2). 

"15U.S.C.  7es(b)(2). 

«» 17  CFR  200.3O-3(a))(12). 


Small  Business  Administration.  409  3rd 
Street.  S.W..  5th  Floor,  Washington. 
D.C.  20418;  and  OMB  Reviewer. 
Victoria  Wassmer.  Office  of  Information 
and  Regulatory  Affairs.  Office  of 
Management  and  Budget.  New 
Executive  Office  Building.  Washington. 
D.C.  20503. 

FOR  FtJRTHER  INTORMATION  CONTACT: 
Jacqueline  White,  Agency  Clearance 
Officer,  (202)  205-6629. 

SUPPtXMENTARY  MFORMATKM: 

Title:  Candidate  for  Appointment  to 
Advisory  Coimdls. 

Fonn  Ato;  898. 

Frequency:  On  Occasion. 

Description  of  Respondents: 
Candidates  for  Advisory  Councils. 

Annual  Responses:  700. 

Annual  Burden:  93. 

Dated:  October  15, 1998. 
Jacqueline  White, 

Chief,  Administrative  Information  Branch. 
|FR  Doc.  98-28421  Filed  10-22-98;  8:45  am) 
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SMALL  BUSINESS  ADMINISTRATION 


[Declaration  of  Diaastsr  #3140.  #3141] 

State  of  California  (and  a  Contiguoue 
County  in  Arizona) 

Riverside  County  and  the  contiguous 
counties  of  Imperial,  Orange,  San 
Bernardino,  and  San  Diego  in  the  State 
of  California,  and  La  Paz  Coimty  in  the 
State  of  Arizona  constitute  a  disaster 
area  as  a  result  of  a  fire  which  occurred 
on  August  31, 1998.  Applications  for 
loans  for  physical  damage  from  this 
disaster  may  be  filed  until  the  close  of 
business  on  December  14, 1998  and  for 
economic  injury  until  the  close  of 
business  on  July  15, 1999  at  the  address 
listed  below  or  other  locally  annoimced 
locations:  U.S.  Small  Business 
Administration,.  Disaster  Area  4  Office, 
P.O.  Box  13795,  Sacramento,  CA  95853- 
4795. 

The  interest  rates  are: 


O  ■  1  n  n  11* 

For  Physical  Damage: 

Homeowners   witti   credit  avail- 

abte  elsewtiere  

6.875 

Homeowners  without  aedil  avai- 

abte  elsewttere  

3.437 

Businesses  witti  credit  available 

elsewhere  

8.000 

Businesses  and  nor»-pro«  orga- 

nizations wittKMJt  credrt  avai- 

able  elsewtiere  

4.000 

Others  (including  nor>-pro<it  orga- 

nizations) with  credrt  available 

elsewhere  - — 

7.125 

For  Economic  kifury: 
.Businesses  and  small  agricultural 
cooperatives     without     credit 
avaiabte  elsewtiere 


4.000 


The  numbers  assigned  to  this  disaster 
for  physical  damages  are  314005  for 
California  and  314105  for  Arizona.  For 
economic  injiuy  the  numbers  are 
9 A3  700  for  California  and  9A3800  for 
Arizona. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59008) 

Dated:  October  15, 1998. 
Aids  Aivaras, 
Administrator. 
IFR  Doc.  98-28418  Filed  10-22-98;  8:45  am) 


SMALL  BUSINESS  AOMMSTIIATION 

Revocation  of  Ucenee  of  Small 
Bueinees  Inveelment  Compeny 

Pursuant  to  the  authority  granted  to 
the  United  States  Small  Business 
Administration  by  the  Final  Order  of  the 
United  States  District  Court  for  the 
District  of  Wyoming,  dated  September 
25, 1998,  the  United  States  Small 
Business  Administration  hereby  revokes 
the  license  of  Capital  Corporation  of 
Wyoming,  Inc..  a  Wyoming  corporation, 
to  function  as  a  small  business 
investment  company  under  the  Small 
Business  Investment  Company  License 
No.  08/08-0048  issued  to  Capital 
Corporation  of  Wyoming,  Inc.  on 
September  27,  1979  and  said  license  is 
hereby  declared  null  and  void  as  of 
October  16. 1998. 

United  States  Small  Business 
Adininistratioa. 

Dated:  October  16. 1998. 
Dm  A.  ChrataiMn. 
Associate  Administrator  for  Investment. 
(FR  Doc  98-28419  Filed  10-22-98;  8:45  ami 


SMALL  BUSINESS  AOMMISTRATION 

Revocation  of  Uoenee  of  SmaN 
Busineea  Investment  Company 

Pursuant  to  the  authority  granted  to 
the  United  States  Small  Business 
Administration  by  the  Final  Order  of  the 
United  States  District  Court  for  the 
District  of  Massachusetts,  dated  August 
26,  1998,  the  United  States  Small 
Business  Administration  hereby  revokes 
the  license  of  Southern  Berkshire 
Investment  Corporation,  a 
Massachusetts  corporation,  to  fimction 
as  a  small  business  investment  company 
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under  the  Small  Business  Investment 
Company  License  No.  01/01-0348 
issueid  to  Southern  Berkshire  Investment 
Corporation  on  October  25. 1989  and 
said  Ucense  is  hereby  declared  null  and 
void  as  of  October  16,  1998. 

Small  Businass  Administration. 

Dsted:  October  16, 1998. 
Pom  a.  ChrisliasM, 
AMSodatt  Adminutratorfor  Invattment. 
|FR  Doc  98-28420  Filed  10-22-98;  8:45  am] 


SOCIAL  SECURITY  ADMNISTRATION 


and 


Infonnation  Colleclion 
Proposed  Collection 
Coniment  Requests 

This  notice  lists  information 
collection  packages  that  will  require 
submission  to  the  Office  of  Management 
and  Budget  (OMB),  as  well  as 
information  collection  packages 
submitted  to  OMB  for  clearance,  in 
compliance  with  PL.  104-13  effective 
October  1, 1995,  The  Paperwork 
Reduction  Act  of  1995. 

I.  The  information  collection(s)  listed 
below  require(s)  extension(s)  of  the 
current  OMB  approval(s)  or  are 
proposed  new  collection(s): 

1.  Application  for  U.S.  Benefits  Under 
the  Canada-U.S.  International 
Agreement — 0960 — 0371.  The 
information  collected  on  form  SSA- 
1294  is  used  to  determine  entitlement  to 
benefits.  The  respondents  are 
individuals  who  live  in  Canada  and  file 
for  U.S.  Social  Security  Benefits. 

Number  of  Respondents:  1 ,000. 
Frequency  of  Response:  1 . 
Average  Burden  Per  Response:  15 
minutes. 

Estimated  Annual  Burden:  250  hours. 

2.  Quarterly  Statistical  Report  on 
Recipients  and  Payments  Under  State- 
Administered  Assistance  Programs  for 
Aged,  Blind  and  Disabled  (Individuals 
and  Couples)  Recipients — 0960 —  0130. 
The  information  collected  on  form  SSA- 
9741  is  used  to  provide  statistical  data 
on  recipients  and  assistance  payments 
under  the  SSI  State-administered  State 
supplementation  program.  These  data 
collections  are  needed  to  complement 
the  information  available  for  the 
Federally  administered  programs  under 
SSA,  and  to  more  fully  explain  the 
impact  of  the  public  income  support 
programs  on  the  needy,  aged,  blind  and 
disabled.  The  respondents  are  State 
agencies  who  administer  supplementary 
payment  programs  under  SSI. 

Number  of  Respondents:  30. 
Frequency  of  Response:  4  times 
annually. 


Average  Burden  Per  Response:  1  hour. 

Estimated  Annual  Burden:  120  hours. 

Written  comments  and 
recommendations  regarding  the 
information  collection(s)  should  be  sent 
within  60  days  from  the  date  of  this 
publication,  directly  to  the  SSA  Reports 
Clearance  Officer  at  the  following 
address:  Social  Security  Administration. 
DCFAM.  Attn:  Frederick  W. 
Brickenkamp.  6401  Security  Blvd..  1- 
A-21  Operations  Bldg..  Baltimore.  MD 
21235. 

In  addition  to  your  comments  on  the 
accuracy  of  the  agency's  burden 
estimate,  we  are  soliciting  comments  on 
the  need  for  the  information:  its 
practical  utility;  ways  to  enhance  its 
quality,  utility  and  clarity;  and  on  ways 
to  minimize  burden  on  respondents, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology. 

Q.  The  information  collection(s)  listed 
below  have  been  submitted  to  OMB: 

1.  Woik  Activity  Report  (Self- 
Employed)  0960-^4EW.  The  information 
collected  on  form  SSA-620  is  used  by 
the  Social  Security  Administration  to 
help  determine  if  an  individual  meets 
the  disability  provisions  for  entitlement 
to  benefits.  The  respondents  are 
claimants  for  initial  or  continuing 
entitlement  to  disability  benefits  who 
are  or  were  engaging  in  substantial 
gainful  activity. 

Number  of  Respondents:  100.000. 

Frequency  of  Response:  1. 

Average  Burden  Per  Response:  30 
minutes. 

Estimated  Annual  Burden:  50.000 
hours. 

Written  comments  and 
recommendations  regarding  the 
information  collection(s)  should  be 
directed  within  30  days  to  the  OMB 
Desk  Officer  and  SSA  Reports  Clearance 
Officer  at  the  following  addresses: 

(OMB) 

Office  of  Management  and  Budget. 
OIRA,  Attn:  Desk  Officer  for  SSA. 
New  Executive  Office  Building,  Room 
10230,  725  17th  St.,  NW,  Washington, 
D.C.  20503 

(SSA) 

Social  Security  Administration, 
DCFAM.  Attn:  Frederick  W. 
Brickenkamp,  l-A-21  Operations 
Bldg..  6401  Security  Blvd..  Baltimore. 
MD  21235 

To  receive  a  copy  of  any  of  the  forms 
or  clearance  packages,  call  the  SSA 
Reports  Clearance  Officer  on  (410)  965- 
4145  or  write  to  him  at  the  address 
listed  above. 


Dated:  October  16. 1998. 

Fraderick  W.  BridBnkamp, 

Reports  Oearance  Officer,  Sociai  Security 
Administration. 

[PR  Doc  98-28343  Filed  10r22-98: 8:45  am] 


STATE  DEPARTMEHT 

(PuMeNo«eeNo.2»iq 

Advisory  CommMee  on  Religious 
FfssdOM  Abrosdj  Public  MsetinQ 


The  Depeitment  of  State  announces  a 
meeting  of  the  Secretary  of  State's 
Advisory  Committee  on  Religious 
Freedom  Abroad  on  Wednesday. 
November  4. 1998  at  lOKX)  a.m.  in  Room 
1107  at  the  U.S.  Department  of  State. 
2201  C  Street.  N.W.,  Washington.  D.C. 
The  Advisory  Committee  wiU  focus  on 
a  summary  of  conferences  that  have 
addressed  the  issue  of  religious  freedom 
and  discuss  their  implications  for 
foreign  policy  recommendations. 

Admittance  of  public  members  will  be 
limited  to  the  seating  available.  In  this 
regard,  entrance  to  the  State  Department 
is  controlled.  One  of  the  following 
photo  IDs  will  be  required  for 
admittance:  U.S.  driver's  license  with 
your  picture  on  it,  U.S.  passport,  or  a 
U.S.  government  identification 
(company  IDs  are  no  longer  accepted  by 
Diplomatic  Seciuity).  Enter  from  the 
"C"  Street  Main  Lobby. 

Members  of  the  public  wishing  to 
observe  the  meeting  or  otherwise 
desiring  more  information  should 
contact  Alexandra  Arriaga.  Executive 
Secretary.  Advisory  Committee  on 
Religious  Freedom  Abroad,  Bureau  of 
Democracy,  Human  Rights,  and  Labor. 
Department  of  State,  2201  C  Street, 
N.W.,  Washington,  D.C.  20520, 
telephone  (202)  647-1422. 

Dated:  October  20, 1998. 
John  Shattuck, 

Chairman,  Advisory  Committee  on  Religious 
Freedom  Aboard. 

IFR  Doc.  98-28587  Filed  10-21-98: 12:51  pm) 
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DEPARTMENT  OF  STATE 

Office  of  the  Secretary 

[DelegetkMi  of  Authority  No.  22$] 

Paperwork  Reduction  Act 
Responsibilltiee;  Delegation  of 
Functions 

By  virtue  of  the  authority  vested  in 
the  Secretary  of  State  by  Section  1  of  the 


Federal  Register /Vol.  63,  No.  205 /Friday.  October  23,  1998/NoUces 


S69d3 


State  Department  Basic  Authorities  Act 
(22  U.S.C.  2651(a)),  I  hereby  delegate  to 
the  Chief  Information  Officer  the 
authority  to  redelegate  to  the  Bureau  of 
Administration  the  functions  conferred 
on  the  Department  of  State  by  the 
Paperwoik  Reduction  Act  (44  U.S.C 
3506)  governing  the  Department's 
information  collection  procedures. 

Notwithstanding  the  provisions  of 
this  delegation  of  authority,  the 
Secretary  of  State  or  the  Deputy 
Secretary  of  State  may  at  any  time 
exercise  any  function  hereby  delegated. 

This  delegation  of  authority  shall  be 
published  in  the  Federal  Re^ster. 

Dated:  September  11, 1998. 
Madeleine  K.  Albnght. 
Secretary  of  State. 

(FR  Doc.  98-28424  Filed  10-22-98;  8:45  am] 
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OFFICE  OF  THE  UNITED  STATES 
TRADE  REPRESENTATIVE 

Requeet  for  Public  Comment 
Propoeed  Determination  In  Section  301 
Invssttgatlon  Concsming  IntsllsctusI 
Propsrty  Lsers  snd  Practices  of  the 
Qovsmmsnt  of  Psrsgusy 

AOENCV:  Office  of  the  United  States 
Trade  Representative. 
ACTION:  Notice  of  proposed 
determination  and  request  for  written 
comments. 


The  United  States  Trade 
Representative  (USTR)  is  seelung  public 
comment  on  a  proposed  determination 
that  certain  acts,  policies  and  practices 
of  the  Government  of  Paraguay 
concerning  the  protection  and 
enforcement  of  intellectual  property 
rights  are  unreasonable  and  constitute  a 
burden  or  restriction  on  United  States 
commerce. 

DATES:  This  action  was  taken  October 
16, 1998.  Written  comments  of 
interested  persons  are  due  by  noon  on 
November  16,  1998. 
ADDRESSES:  Office  of  the  United  States 
Trade  Representative,  600  17th  Street. 
NW.  Washington.  DC  20508. 
ran  FURTHER  MFORMATKM  CONTACT: 
Claude  Burcky.  Director  for  Intellectual 
Property,  (202)  395-6864;  Kellie 
Meiman,  Director  for  Mercosur  and  the 
Southern  Cone,  (202)  395-5190;  or 
Geralyn  S.  Ritter.  Assistant  General 
Counsel.  (202)  395-6800. 
SUPPI.EMENTARY  INFORMATKM:  On 
January  16. 1998.  the  USTR  identified 
Paraguay  as  a  "priority  foreign  country" 
under  the  "Special  301"  provisions  of 
the  Trade  Act  of  1974.  as  amended  (19 
U.S.C.  2242).  In  identifying  Paraguay  as 


a  "priority  foreign  coimtry,"  the  USTR 
noted  deficiencies  in  Paraguay's  acts, 
policies  and  practices  regarding 
intellectual  proprerty,  including  a  lack 
of  effective  action  to  enforce  intellectual 
profierty  rights.  The  USTR  also  observed 
that  the  Government  of  Paraguay  had 
failed  to  enact  adequate  and  effective 
intellectual  property  legislation 
covering  patents,  copyrights  and    - 
trademarks.  As  required  under  Section 
302(b)(2)(A)  of  the  Trade  Act  (19  U.S.C. 
2412(b)(2)(A)).  an  investigation  of  these 
acts,  px)licies  and  practices  was  initiated 
on  February  17. 1998.  On  August  4, 
1998,  the  investigation  was  extended 
until  November  17, 1998,  in  light  of  the 
complex  and  complicated  issues 
involved.  Thus,  pursuant  to  section 
304(a)(3)(B)  of  the  Trade  Act.  the  USTR 
must  determine  on  or  before  November 
17, 1998.  whether  the  Government  of 
Paraguay's  acts,  policies  and  practices 
regarding  intellectual  property  are 
unreasoniable  and  burden  or  restrict  U.S. 
commerce. 

During  bilateral  negotiations  held  to 
resolve  these  issues,  the  Government  of 
Paraguay  indicated  that  it  has 
undertaken  and  will  undertake  a 
number  of  actions  to  improve  the 
protection  of  intellectual  property  rights 
in  Paraguay.  For  example,  since  this 
investigation  was  initiated.  Paraguay 
has  pa^ed  new  copyright  and 
trademark  laws,  and  has  undertaken 
efibrts  to  legalize  government  use  of 
software.  The  Government  of  Paraguay 
also  has  made  efforts  to  improve 
enforcement  of  intellectual  property 
rights,  including  conducting  a  number 
of  notable  recent  seizures  of  coimterfeit 
and  pirated  products. 

Despite  these  efforts,  significant 
issues  remain  unresolved.  Piracy  and 
counterfeiting  of  U.S.  products  continue 
to  be  serious  problems  in  Paraguay. 
Paraguay  remains  a  major  transshipment 
point  from  which  pirated  and 
counterfeit  products  are  distributed  to 
markets  throughout  Latin  America. 
Pirated  and  counterfeit  products 
continue  to  be  widely  available  in  retail 
outlets,  particularly  in  Cuidad  del  Este. 
Moreover,  the  Paraguayan  judicial 
system  fails  to  provide  effective  relief 
for  violations  of  intellectual  property 
rights.  There  are  fi^uent  reports  that 
infiingers  are  not  prosecuted,  that 
seized  products  are  not  destroyed,  that 
cases  are  often  mishandled,  and  that 
judges  lack  sufficient  understanding  of 
intellectual  property  issues.  In  addition, 
the  recently-passed  copyright  law  foils 
to  provide  that  copyright  piracy  is  a 
"public"  criminal  offense,  and  therefore 
public  prosecutors  will  not  enforce  its 
provisions.  Finally,  Paraguay  appears  to 
have  made  little  progress  toward 


enacting  legislation  to  provide  adequate 
and  efiective  patent  protection. 

PropoMd  Determination 

If  the  issues  that  are  the  basis  for  this 
investigation  are  not  addressed,  the 
USTR  proposes  to  determine  pursuant 
to  section  304(a)(1)  of  the  Trade  Act  that 
acts,  policies,  and  practices  of  the 
Government  of  Paraguay  with  respect  to 
the  protection  and  enforcement  of 
intellectual  property  rights  are 
unreasonable  and  constitute  a  burden  or 
restriction  on  U.S.  commerce.  In  the 
event  the  USTR  makes  such  a 
determination,  the  USTR  also  must 
determine  pursuant  to  section 
304(a)(1)(B)  what  action,  if  any,  to  take 
in  response. 

Public  Coounent 

In  accordance  with  section 
304(b)(1)(A)  of  the  Trade  Act,  USTR 
invites  the  presentation  of  views  of 
interested  persons  concerning  the 
determinations  required  imder  section 
304(a)(1).  In  particular,  written 
comments  should  address:  (1)  The 
USTR's  proposed  determination  that  the 
Govemmrait  of  Paraguay's  acts,  policies 
or  practices  concerning  the  protection 
and  enforcement  of  intellectual  propoty 
rights  are  unreasonable  and  constitute  a 
burden  or  restriction  on  U.S.  commerce; 
and  (2)  what  acti(His.  if  any.  «vould  lie 
appropriate  to  take  in  response. 

Comments  must  be  filed  in 
accordance  with  the  requirements  set 
forth  in  15  CFR  2006.8(b)  (55  FR  20,593) 
and  must  be  filed  on  or  before  nocm  on 
Monday.  November  16, 1998.  Comments 
must  be  in  English  and  provided  in 
twenty  copies  to:  Sybia  Harrison,  Staff 
Assistant  to  the  Section  301  Committee, 
Room  416,  Office  of  the  U.S.  Trade 
Representative.  600  17th  Street,  NW. 
Washington,  DC  20508. 

Comments  will  be  placed  in  a  file 
(Docket  301-117]  open  to  public 
inspection  pursuant  to  15  CFR  2006.13. 
except  confidential  business 

infonnation  exempt  frtun  public   

inspection  in  accordance  with  15  CFR 
2006.15.  Confidential  business 
information  submitted  in  accordance 
with  15  CFR  2006.15  must  be  clearly 
merited  "BUSINESS  OONFIDENTL^L" 
in  a  contrasting  color  ink  at  the  top  of 
each  page  on  each  of  20  copies,  and 
must  be  accompanied  by  a 
nonconfidentiaJ  simunary  of  the 
confidential  infonnation.  The 
nonconfidential  summary  shall  be 
placed  in  the  file  that  is  open  to  public 
inspection.  An  appointment  to  review 
the  docket  (Docket  No.  301-117)  may  be 
made  by  calling  Brenda  Webb  (202) 
395-6186.  The  USTR  Reading  Room  is 
open  to  the  public  from  9:30  a.m.  to  12 
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noon  and  1  p.m.  to  4  p.m..  Monday 

through  Friday,  and  is  located  in  Room 

101. 

Joanna  K.  Mcintosh, 

Chairperson.  Section  301  Committee. 

IFR  Doc.  98-28441  Filed  10-22-98;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Office  of  the  Secretary 

Aviation  Proceedioga,  Agreementa 
Filed  During  the  Week  Ending  October 
16,19M 

The  following  Agreements  were  filed 
with  the  Department  of  Transportation 
under  the  provisions  of  49  U.S.C. 
Sections  412  and  414.  Answers  may  be 
filed  within  21  days  of  date  of  filing. 
Docket  Number:  OST-96-4570 
Date  Filed:  October  13,  1998 
Parties:  Members  of  the  International 

Air  Transport  Association 
Subject: 

PTC12  MATL^UR  0034  dated 
October  6,  1998 

Mid  Atlantic-Europe  Resos  rl-31 

PTC12  MATL-EUR  0035  dated 
October  9, 1998  Minutes 

PTC12  MATL-EUR  Fares  0009  dated 
October  6, 1998  Tables 

Intended  effective  date:  March  1. 
1999. 
Docket  Number:  OST-98-4571 
Date  Filed:  October  13. 1998 
Parties:  Members  of  the  International 

Air  Transport  Association 
Subject: 

FTC23  EUR-JK  0031  dated  October  9, 
1998 

FTC23  EUR-JK  0032  dated  October  9. 
1998 

Expedited  Europe-Japan/Korea  Resos 

rl-002nn        r3-O02ji 

r2-074l        r4-015v 

Intended  efiiective  date:  as  early  as 
November  15, 1998. 
Docket  Number:  OST-98-4572 
Date  Filed:  October  13. 1998 
Parties:  Members  of  the  International 

Air  Transport  Association 
Subject: 

PACyRESO/401  dated  October  7, 1998 

Expedited  Agency  Resolutions  in 
Southwest  Pacific 

Intended  effective  date:  expedited 
November  1, 1998. 
Docket  Number:  OST-98-4580 
Date  Filed:  October  14.  1998 
Parties:  Members  of  the  International 

Air  Transport  Association 
Subject: 

COMP  Telex  Reso  03  3  f 

Local  Currency  Rate  Changes — 
Zimbabwe 


Intended  effiective  date:  November  1, 
1998. 


Docket  Number:  OST-98-4581 
Date  Filed:  October  14. 1998 
Parties:  Members  of  the  International 

Air  Transport  Association 
Subject: 

PTC2  Telex  Mail  Vote  963 

Roll  Back  2%  Passenger  Increase  from 
Kuwait  to  Europe 

Intended  effective  date:  January  1, 
1999. 


Docket  Number:  OST-98-4584 
Date  Filed:  October  14, 1998 
Parties:  Members  of  the  International 

Air  Transport  Association 
Subject: 
PTC23  ME-TC3  0051  dated  October 

13. 1998  rl-6 
PTC23  ME-TC3  0052  dated  October 

13. 1998  r7-8 
Middle  East— TC3  Expedited  Resos 
Intended  effective  date:  as  early  as 
December  1. 1998. 

Docket  Number:  OST-98-4585 
Date  Filed:  October  14. 1998 
Parties:  Members  of  the  International 

Air  Transport  Association 
Subject: 
PTC12  NMS-ME  0065  dated  October 

2. 1998rl-18 
PTC12  NMS-ME  0066  dated  October 

2,  1998  rl9-37 
North  Atlantic-Middle  East/Israel 

Resos 
PTC12  NMS-ME  0067  dated  October 

9. 1998  Minutes 
PTC12  NMS-ME  FARES  0028  dated 

October  9, 1998  Tables 
Intended  effective  date  April  1. 1999. 
Docket  Number:  OST-98-4594 
Date  Filed:  October  16, 1998 
Parties:  Members  of  the  International 

Air  Transport  Association 
Subject: 
COMP  Telex  Resos  024f  (rl)  &  033f 

(r2) 
Local  Currency  Fare/Rate  Changes — 

Botswana 
Intended  effective  date:  October  15. 
1998. 
Docket  Number:  OST-98-4595 
Date  Filed:  October  16,  1998 
Parties:  Members  of  the  International 

Air  Transport  Association 
Subject: 
PTC2  Telex  Mail  Vote  964 
Extend  Expire  Date  on  Within-Africa 

Fares 
Intended  effiective  date:  December  1. 
1998. 
Docket  Number:  OST-98-4596 
Date  Filed:  October  16, 1998 
Parties:  Members  of  the  International 

Air  Transport  Association 
Subject: 
VTC23  AFR-TC3  0052  dated  October 


13, 1998  rl 

FTC23  AFR-TC3  0053  dated  October 
13. 1998  r2 

Expedited  Africa — ^TC3  Resos 

rl-002ss        r2-002tt 

Intended  effective  date:  December  1. 
1998. 
Dorothy  W.  Walker. 

Federal  Register  Liaison. 

IFR  Doc.  98-28511  Filed  10-22-98;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Offlee  of  the  Secretary 

Notice  of  Applicatlona  for  Certificatea 
of  Public  Convenience  and  Neceealty 
and  Foreign  Carrier  Permlta  Air  Filed 
Under  Subpart  0  During  the  Week 
Ending  October  16, 1998 

The  following  Applications  for 
Certificates  of  Public  Convenience  and 
Necessity  and  Foreign  Air  Carrier 
Permits  were  filed  under  Subpart  Q  of 
the  Department  of  Transportation's 
Procedural  Regulations  (See  14  CFR 
302.1701  et.  seq.).  The  due  date  for 
Answers,  Conforming  Applications,  or 
Motions  to  Modify  Scope  are  set  forth 
below  for  each  application.  Following 
the  Answer  period  DOT  may  process  the 
application  by  expedited  procedures. 
Such  procedures  may  consist  of  the 
adoption  of  a  show-cause  order,  a 
tentative  order,  or  in  appropriate  cases 
a  final  order  without  further 
proceedings. 

Docket  Number:  OST-98-4582. 

Date  Filed:  October  14. 1998. 

Due  Date  for  Answers,  Ck>nforming 
Applications,  or  Motions  to  Modify 
Scope:  November  11. 199Q^.^ 

Description:  Application  of  Polyot 
Airlines  pursuant  to  49  U.S.C.  Section 
41302.  Part  212  and  Subpart  Q,  applies 
for  an  initial  foreign  air  carrier  permit 
authorizing  it  to  provide  cargo 
transportation  of  property  and  mail  on 
a  charter  basis  between  a  point  or  points 
in  the  Russian  Federation  and  a  point  or 
points  in  the  United  States,  and  other 
charters. 

Dorothy  W.  Walkn-. 
Federal  Register  Liaison. 
(FR  Doc.  98-28512  Filed  10-22-98:  8:45  am] 
HUMO  oooc  4eio-«-» 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Adminiatration 

Nottee  of  Intent  To  Rule  on  Applicatton 
(98-05-U-OO-CRW)  To  Uaea 
Paeaangar  Facility  Charge  (PFC)  at 
Yaager  Airport  in  Charlealon.  WV 

AQENCY:  Federal  Aviation                  » 
Administration  (FAA).  DOT. 
action:  Notice  of  intent  to  rule  on 
application.       

summary:  The  FAA  proposes  to  rule  and 
invites  public  comment  on  the 
application  to  use  a  PFC  at  Yeager 
Airport  in  Charleston.  West  Virginia, 
under  the  provisions  of  the  Aviation 
Safety  and  Capacity  Expansion  Act  of 
1990  (Title  IX  of  the  Omnibus  Budget 
Reconciliation  Act  of  1990)  (Public  Law 
101-508)  and  Part  158  of  the  Federal 
Aviation  RegulaUons  (14  CFR  Part  158). 
DATES:  Comments  must  be  received  on 
or  before  November  23. 1998. 
AOORESSES:  Comments  on  this 
application  may  be  mailed  or  delivered 
in  triplicate  to  the  FAA  at  the  following 
address:  Mr.  Elonza  Turner.  Project 
Manager.  Beckley  Airports  Field  Office. 
176  Airport  Circle.  Rm.  101,  Beaver,  WV 
25813-9350. 

In  addition,  one  copy  of  any 
comments  submitted  to  the  FAA  must 
be  mailed  or  delivered  to  Mr.  Timothy 
C.  Mumahan,  Assistant  Airport  Director 
for  the  Central  West  Virginia  Regional 
Airport  Authority  at  the  following 
address:  100  Airport  Rd— Suite  175. 
Charleston.  West  Virginia  25311-1080. 

Air  carriers  and  foreign  air  carriers 
may  submit  copies  of  Mrritten  comments 
previously  provided  to  the  Central  West 
Virginia  Regional  Airport  Authority 
under  Section  158.23  of  Part  158. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Elonza  Turner.  Project  Manager.  Beckley 
Airports  Field  Office.  176  Airports 
Circle.  Beaver.  West  Virginia.  25813. 
(304)  252-6216.  The  application  may  be 
reviewed  in  person  at  this  same 
location. 

SUPPLEMBfTARY  INFORMATION:  The  FAA 
proposes  to  rule  and  invites  public 
comment  on  the  application  to  impose 
a  PFC  at  Yeager  Airport  under  the 
provisions  of  the  Aviation  Safety  and 
Capacity  Expansion  Act  of  1990  (Title 
IX  of  the  Omnibus  Budget 
Reconciliation  Act  of  1990)  (Public  Law 
101-508)  and  Part  158  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  158). 

On  October  16. 1998.  the  FAA 
determined  that  the  application  to 
impose  a  PFC  submitted  by  the  Central 
West  Virginia  Regional  Airport 
Authority  was  substantially  complete 
within  the  requirements  of  Section 


158.25  of  Part  158.  The  FAA  Mrill 
approve  or  disapprove  the  application, 
in  whole  or  in  part,  no  later  than 
January  17. 1998. 

Tlie  following  is  a  brief  overview  of 
the  application. 

Application  number:  98-05-U-Oa- 
CRW. 

Level  of  the  proposed  PFC:  $3.00. 

Proposed  charge  effective  date:  March 
1.1999. 

Proposed  charge  expiration  date: 
April  1, 1999. 

Total  estimated  PFC  revenue: 
$269,678. 

Brief  description  of  proposed  projects: 

Rehabilitate  Runway  (5-23) 
Rehabilitate  Terminal  (Baggage  System) 
Rehabilitate  Access  Road 
Rehabilitate  Taxiway  (C) 

Class  or  classes  of  air  carriers  which 
the  public  agency  has  requested  not  be 
required  to  collect  PFCs:  Under  FAR 
Part  135— Charter  Operators  for  hire  to 
the  general  public  and  Unscheduled 
Part  121  Charter  Operates  for  hire  to 
the  general  public 

Any  person  may  inspect  the 
application  in  person  at  the  FAA  office 
listed  above  under  FOR  FURTHER 
iNTOnMATlON  CONTACT  and  at  the  FAA 
Regional  Airports  office  located  at: 
Fitzgerald  Fmieral  Building,  fill,  John 
F.  Kennedy  bitemational  Airport, 
Jamaica,  New  York  11430. 

In  addition,  any  person  may,  upon 
request,  inspect  the'application.  notice 
and  other  documents  germane  to  the 
application  in  person  at  the  Central 
West  Virginia  Regional  Airpcnt 
Authority. 

Issued  in  Jamaica,  New  York  on  October 
16. 1998. 
ThoBMFdix. 

Manager,  Planning  and  Programming  Branch. 
AEA-610,  Eastern  Region. 
[FR  Doc.  98-28476  Filed  10-22-98:  8:45  ami 
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DEPARTMENT  OF  TRANSPORTATION 

Surftee  Tranaportatlon  Board 
[STB  Finance  Docket  Na  33673] 

Conaolidatad  Rail  Corp.— Operation 
Exemption— A  Una  of  the  Stale  of  New 
York 

Consolidated  Rail  Corporation 
(Conrail)  has  filed  a  verified  notice  of 
exemption  under  49  CFR  1150.31  to 
operate  railroad  trackage  owned  by  the 
State  of  New  Yotk.  a  noncarrier.  lie 
10.000  feet  of  railroad  track,  known  as 
the  Oak  Point  Link,  lies  between  a  point 
of  connection  with  the  Metro-North 
Coinmuter  Railroad's  Hudson  Line,  in 


the  vicinity  of  High  Bridge,  and 
connects  with  yard  tracks  of  Conrail 
through  the  Harlem  River  Yard,  located 
in  New  York.  Bronx  County.  NY. 

The  transaction  was  expected  to  be 
consummated  on  October  12. 1998. 

If  the  verified  notice  contains  false  or 
misleading  information,  the  exemption 
is  void  ab  initio.  Petitions  to  reopen  the 
proceeding  to  revoke  the  exonption 
under  49  U.S.C  10502(d)  may  be  filed 
at  any  time.  The  filing  of  a  petition  to 
revoke  will  not  automatically  stay  the 
transacticm. 

An  original  and  10  copies  of  all 
pleadings,  referring  to  STB  Finance 
Docket  No.  33673.  must  be  filed  with 
the  Surface  Transportation  Board,  Office 
of  the  Secretary,  Case  Control  Unit.  1925 
K  Street.  NW..  Washington.  DC  20423- 
0001.  In  addition,  a  copy  of  each 
pleading  must  be  served  on  John  J. 
Pay  lor,  Esq.,  Consolidated  Rail 
Corpmation.  2001  Maricet  Street.  16A. 
PhiladelphU,  PA  19101-1416. 

Board  decisions  and  notices  are 
available  on  our  website  at 
"WWW.STB.DOT.GOV." 

Decided:  October  16. 1998. 

By  the  Board.  David  M.  Konschuik. 
Director.  Office  of  Proceedings. 
VanMB  A.  WilliaH. 
Seaetary. 
(FR  Doc  98-28398  Filed  10-22-98:  8:45  am) 


DEPARTMENT  OF  TRANSPORTATION 

Surface  Tranaportatlon  Board 
{STB  Finance  Ooctat  Ito.  336001 

Wheeling  *  LaheErie  lyhway 
Company,  ConaoNdalad  RaH 
Corporation,  and  CSX  Tranaportatlon, 
Inc.    Joint  Relocation  Pro|ect 
Exemptton— In  New  London  and 
Greenwich,  OH 

Wheeling  ft  Lake  Erie  Railway 
Company  (W&LE).  Consolidated  Rail 
Corporation  (Conrail).  and  CSX 
Transportation.  Inc.  (CSXT),  have 
jointly  filed  a  notice  of  exemption  under 
49  CFR  1180.2(d)(5)  to  enter  into  a 
project  involving  the  relocation  of 
WftLE's  line  of  railroad  between  New 
-  London  and  Greoiwich.  OH.  The 
relocation  will  facilitate  more  efficient 
train  operations  and  allow  for  the 
removal  of  imnecessary  and  duplicative 
trackage.  The  proposed  transaction  was 
scheduled  to  take  place  no  sooner  than 
October  2. 1998. 

WfcLE  is  a  Class  n  rail  carrier 
operating  approximately  850  miles  of 
rail  line  in  4  states.  Conrail  is  a  Class  I 
rail  carrier  operating  approximately 
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10,500  miles  of  rail  line  in  13  states  and 
the  District  of  Columbia.  CSXT  is  a 
Class  I  rail  carrier  operating 
approximately  18,504  miles  of  rail  line 
in  20  states,  the  District  of  Columbia, 
and  Ontario,  Canada. ' 

W&LE  proposes  to:  (1)  Acquire 
overhead  trackage  rights  over  a  Conrail 
line  between  New  London  and 
Greenwich;  (2)  acquire  overhead 
trackage  rights  over  a  short  segment  of 
CSXT's  line  which  connects  with 
Conrail's  line  and  W&LE's  line  at 
Gieenwich;  (3)  construct  a  short 
connecting  track  between  its  line  and 
Conrail's  line  at  New  London  to  permit 
operation  of  the  trackage  rights:  and  (4) 
abandon  its  own  line  between  New 
London  and  Greenwich.  ^  There  are  no 
active  shippers  located  on  the  line  to  be 
abandoned. 

Under  the  joint  agreement,  W&LE  will 
have  the  right  to  operate  its  trains  over 
Conrail's  line  between  Conrail  milepost 
47.0  at  New  London  and  CSXT's 
milepost  BG  193.23  at  Greenwich,  a 
distance  of  approximately  7.85  miles.^ 
W&LE  and  Conrail  will  install  turnouts 
and  connecting  track  totaling 


■  Sb»  CSX  Corpoialion  and  CSX  Trongportation, 
Inc.,  Notfolk  Southern  Corporation  and  Norfolk 
Southern  BoUway  Company— Control  and 
Operating  Learn/ ApementM — Conmil  £nc.  and 
Coiuolidated  Hail  Corporation.  STB  Financa  Dockat 
Na  333aa  lOKUioo  No.  SS)  (mtvmI  )um  19.  1996). 

'Th*  trackan  righu  to  ba  acquirad  by  WkLE 
induda  uaa  oftha  connaction  to  ba  coiutnictad  in 
iha  noftbwaat  quadrant  of  the  intenaction  of 
ConiaU't  lina  aiid  CSXT**  lina  at  Greanwich.  Tha 
conatnidiaa  of  thai  connaction  was  authorixad  by 
tha  Board  in  STB  Ftnanca  Dockat  No.  33386  (Sub- 
Na  3).  daciakM  Mcrad  Ncmemim  2S.  1997. 

'  Undir  tha  plan  for  allocating  cartain  atiatf  of 
Coonil  bati»aau  CSXT  and  Norfolk  Southam  at 
approvad  by  tha  Board.  Conrail'*  lina  batwaan  New 
Landon  and  Graaniwich  will  ba  allocatad  to  Naw 
York  Cantial  LLC  and  will  ba  oparatad  bf  CSXT. 


approximately  1,100  feet  in  the 
southeast  quadrant  of  the  intersection  of 
Conrail's  line  and  W&LE's  line  at  New 
London.  W&LE  will  maintain  its 
existing  interchange  with  CSXT  at 
Greenwich. 

The  proposed  relocation  project  will 
permit  the  consolidation  of  parallel  rail 
operations  onto  Conrail's  and  CSXT's 
existing  lines,  which  have  adequate 
capacity  to  handle  the  traffic  o?  both 
parties.  W&LE  will  benefit  by  saving  the 
cost  of  maintaining  and  rehabilitating  its 
line,  including  the  cost  of  maintaining 
and  rehabilitating  the  existing  diamond 
at  New  London  that  will  be  eliminated 
as  a  result  of  this  project.  W&LE  will 
also  benefit  by  reusing  the  rail  and 
obtaining  the  net  pro^eds  from  salvage 
of  its  own  line.  The  relocation  of 
W&LE's  operations  will  facilitate 
construction  of  the  connection  between 
CSXT's  line  and  Conrail's  line  at 
Greenwich. 

The  Board  will  exercise  jurisdiction 
over  the  abandonment  or  construction 
components  of  a  relocation  project,  and 
require  separate  approval  or  exemption, 
only  where  the  removal  of  track  affects 
service  to  shippers  or  the  construction 
of  new  track  involves  expansion  into  a 
new  territory.  See  City  of  Detroit  v. 
Canadian  Nationai  Ry.  Co.,  et  al..  9 
LC.C.2d  1208  (1993),  afTd  sub  nom.. 
Detroit/Wayne  County  Port  Authority  v. 
ICC.  59  F.3d  1314  (D.C.  Cir.  1995).  Line 
relocation  projects  may  embrace 
trackage  rights  transactions  such  as  the 
one  involved  here.  See  D.T.&I.R. — 
Trackage  Rights.  363  I.CC.  878  (1981). 
Under  these  standards,  the  incidental 
abandonment,  construction,  and 
trackage  rights  components  require  no 
separate  approval  or  exemption  when 
the  relocation  project,  as  here,  will  not 


disrupt  service  to  shippers  and  thus 
qualifies  for  the  class  exemption  at  49 
CFR  1180.2(d)(5). 

As  a  condition  to  this  exemption,  any 
employees  affected  by  the  trackage 
rights  will  be  protected  by  the 
conditions  imposed  in  Norfolk  and 
Western  Ry.  Co.— Trackage  Rights— BN. 
354  I.CC.  605  (1978),  as  modified  in 
Mendocino  Coast  Ry.,  Inc. — Lease  and 
Operate,  360  I.CC.  653  (1980). 

If  the  notice  contains  false  or 
misleading  information,  the  exemption 
is  void  at  initio.  Petitions  to  revoke  the 
exemption  under  49  U.S.C  10502(d) 
may  be  filed  at  any  time.  The  filing  of 
a  petition  to  revoke  will  not 
automatically  stay  the  transaction. 

An  original  and  10  copies  of  all 
pleadings,  referring  to  STB  Finance 
Docket  No.  33660,  must  be  filed  with 
the  Surface  Transportation  Board,  Office 
of  the  Secretary,  Case  Control  Unit,  1925 
K  Street,  N.W.,  Washington,  DC  20423- 
0001.  In  addition,  a  copy  of  each 
pleading  must  be  served  on:  William  C 
Sippel,  Two  Prudential  Plaza,  45th 
Floor,  180  North  Stetson  Avenue, 
Chicago,  IL  60601-6710;  Charles  M. 
Roaenberger,  500  Water  Street,  ;i50, 
Jacksonville,  FL  32202;  and  John  J. 
Paylor,  2001  Market  Street,  P.O.  Box 
41416,  Philadelphia,  PA  19101-1416. 

Board  decisions  and  notices  are 
available  on  our  website  at 
"WWW.STB.DOT.GOV." 

Decided:  October  16. 1998. 

By  the  Board.  David  M.  Konschnik, 
Director,  Office  of  Proceedings. 
VanMiiiA.WiIlia]M. 
Secretory. 
(FR  Doc.  98-28604  Filed  10-22-98;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  9, 86.  and  89 

« 

(AM8-FRL-eiS6-3] 
RIN  206»-AF7« 

Control  of  Emissions  of  Air  Pollution 
From  Nonroad  Diasal  Ertginss 

AQENCV:  Environmental  Protection 
Agency  CEPA). 
ACTION:  Final  rule. 

summary:  In  this  action.  EPA  is 
finalizing  new  emission  standards  for 
nonroad  diesel  engines.  The  affected 
engines  are  used  in  most  land-based 
nonroad  equipment  and  some  marine 
applications.  The  emission  reductions 
resulting  from  the  new  standards  will 
translate  into  significant,  long-term 
improvements  in  air  quality  in  many 
areas  of  the  U.S.  For  engines  in  this 
large  category  of  pollution  sources,  the 
standards  for  oxides  of  nitrogen  and 
p>articulate  matter  emissions  will  be 
reduced  by  up  to  two-thirds  from 
current  standards.  Overall,  this  program 
will  provide  much-needed  assistance  to 
states  facing  ozone  and  particulate  air 
quality  problems,  which  are  causing  a 
range  of  adverse  health  effects  for  their 
citizens,  especially  in  terms  of 
respiratory  impairment  and  related 
illnesses. 

In  compliance  with  the  Paperwork 
Reduction  Act,  this  document 
announces  that  the  information 
collection  requirements  contained  In 
this  rule  were  approved  by  the  Office  of 
Management  and  Budget. 

DATES:  The  amendments  to  40  CFR  Parts 
86  and  89  are  effective  December  22. 
1998.  The  amendments  to  40  CFR  Part 
9  are  effective  October  23.  1998.  The 
incorporation  by  reference  of  certain 
publications  listed  in  the  regulations  is 
approved  by  the  Director  of  the  Federal 
Register  as  of  December  22. 1998. 
AOOncsSES:  Materials  relevant  to  this 
rule,  including  the  Final  Regulatory 
Impact  Analysis  are  contained  in  Public 
Docliet  A-96-40,  located  at  room  M- 
1500,  Waterside  Mall  (ground  floor). 
U.S.  Environmental  Protection  Agency. 
401  M  Street.  S.W..  Washington.  DC 
20460.  The  docket  may  be  inspected 
from  8:00  a.m.  until  5:30  p.m..  Monday 
through  Friday.  A  reasonable  fee  may  be 
charged  by  EPA  for  copying  docket 
materials. 

For  further  information  on  electronic 
availability  of  this  final  rulemaking,  see 
SUPPLBMENTARY  INFORMATION  below. 
FOR  FURTHER  INFORMATION  CONTACT: 
Alan  Stout.  U.S.  EPA,  Engine  Programs 


and  Compliance  Division,  (734)  214- 
4805;  stout.alanOepamail.epa.gov. 
8UPPt.a«NTARY  INFORMATION: 

Regulated  Entities 

Entities  potentially  regulated  by  this 
action  are  those  that  manufacture  or 
introduce  into  commerce  new 
compression-ignition  nonroad  engines, 
vehicles,  or  equipment,  and  entities  that 
rebuild  or  remanufacture  nonroad 
compression-ignition  engines.  Regulated 
categories  and  entities  include: 


Category 

Examples  of  regulated  enttiM 

Industry  .... 
Industry  .... 

Manufacturers  of  new  nonroad 
diesel  engines  andequtpmanL 

Rebuilders  and  remanufacturers 
of  nonroad  diesel  engines. 

This  list  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
regulated  by  this  action.  To  determine 
whether  particular  activities  may  be 
regulated  by  this  action,  the  reader 
should  carefully  examine  the 
regulations,  especially  the  applicability 
criteria  in  40  CFR  89.1.  and  the  existing 
regulatory  language  in  40  CFR  Part  89. 
Questions  regarding  the  applicability  of 
this  action  to  a  particular  entity  may  be 
directed  to  the  person  listed  in  FOR 
FURTHER  INFORMATION  CONTACT. 

Obtaining  Electronic  Copies  of  the 
Regulatory  Documents 

The  preamble,  regulatory  language 
and  Final  Regulatory  Impact  Analysis 
(Final  RIA)  are  also  available 
electronically  from  the  EPA  Internet 
Web  site.  This  service  is  free  of  charge, 
except  for  any  cost  already  incurred  for 
internet  connectivity.  An  electronic 
version  of  this  final  rule  is  made 
available  on  the  day  of  publication  on 
the  primary  Web  site  listed  below.  The 
EPA  Office  of  Mobile  Sources  also 
publishes  Federal  Register  actions  and 
related  documents  on  the  secondary 
Web  site  listed  below. 

1.  http://www.epa.gov/docs/fedrgstr/ 
EPA-AIR/  (either  select  desired  date 
or  use  Search  feature) 

2.  http://www.epa.gov/OMSWWW/ 
(look  in  What's  New  or  under  the 
specific  rulemaking  topic) 
Please  note  that  due  to  differences 

between  the  software  used  to  develop 
the  document  and  the  software  into 
which  the  document  may  be 
downloaded,  changes  in  format,  page 
length,  etc..  may  occur. 

Table  of  Contents 

I.  introduction 

II.  Content  of  the  Final  Rule 

A.  Emission  Standards  and  Related 
Provisions 


B.  Test  Procedures 
C  Durability 

D.  Averaging.  Banking,  and  Trading 

E.  Flexibility  for  Equipment  Manuracturers 

F.  Flexibility  for  Post-Manuhcture 
Marinizers 

G.  Control  of  Crankcase  Emissions 
H.  Control  of  Smoke 

I.  Voluntary  Low-Emitting  Engine  Program 
).  Technical  Amendments 

III.  2001  Review  and  Ensuring  Emissions 

Control  In  Use 

A.  2001  Review 

B.  Ensuring  Emissions  Control  In  Use 

IV.  Technological  Feasibility 

V.  Projected  Impacts 

A.  Environmental  Impacts 

B.  Economic  Impacts 
C  Cost-Effectiveness 

VI.  Public  Participation 

VII.  Administrative  Requirements 

A.  Administrative  Deisignation  and 
Regulatory  Analysis 

B.  Regulatory  Flexibility  Act 

C.  Paperwork  ReducUon  Act 

D.  Unhmded  Mandates  Reform  Act 

E.  Congressional  Review  Act 

F.  National  Technology  Transfer  and 
Advancement  Act 

G.  Protection  of  Children 

H.  Enhancing  Intergovernmental 

Partnerships 
I.  Consultation  and  Coordination  With 

Indian  Trit)al  Governments 

VIII.  Statutory  Authority 

I.  Introduction 

Air  pollution  continues  to  represent  a 
serious  threat  to  the  health  and  well- 
being  of  millions  of  Americans  and  a 
large  burden  to  the  U.S.  economy. 
Mobile  source  emission  control 
programs,  however,  have  a  history  of 
technological  success  that  have  made  a 
very  large  contribution  to  reducing 
exposure  to  ambient  air  pollution.  On 
Jime  17. 1994.  the  Envirorunental 
Protection  Agency  (EPA)  made  an 
affirmative  determination  under  section 
213(a)(2)  of  the  Clean  Air  Act  that 
nonroad  engines  are  significant 
contributors  to  ambient  ozone  or  carbon 
monoxide  (CO)  levels  in  more  than  one 
nonattainment  area  (59  FR  31306.  June 
17. 1994).  In  the  same  notice.  EPA  also 
made  a  determination  under  section 
213(a)(4)  that  other  emissions  from 
compression-ignition  (CI)  nonroad 
engines  rated  at  or  above  37  kilowatts 
(kW).  specifically  emissions  of 
particulate  matter  (PM)  and  smoke, 
cause  or  contribute  to  air  pollution  that 
may  reasonably  be  anticipated  to 
endanger  public  health  or  welfare.  Also 
in  the  June  1994  final  rule,  EPA  set  a 
first  phase  of  emission  standards  ("Tier 
1  standards")  for  nonroad  diesel  engines 
rated  37  kW  and  above.  ■■  ^  In  the  Notice 


■  Diesel<ycle  engines,  referred  to  simply  as 
"diesel  engines"  in  this  document,  may  also  be 
referred  to  as  compression-ignition  (or  CI)  engines. 
These  engines  typically  operate  on  diesel  fuel,  but 
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of  Proposed  Rtdemaking  (NPRM)  for 
this  final  rule  (September  24. 1997,  62 
FR  50152),  EPA  extended  the  finding 
under  213(a)(4)  to  Q  nonroad  engines 
rated  under  37  kW.  A  more  detailed 
discussion  of  the  history  of  emission 
control  programs  for  nonroad  engines 
and  other  mobile  sources  is  included  in 
the  preamble  to  the  proposal  for  this 
nile. 

In  the  NPRM.  EPA  estimated  the 
contribution  of  nrairoad  diesel  engines 
for  comparison  with  other  emission 
sotirces.  For  1996,  these  engines  were 
estimated  to  represent  about  27  percent 
of  molMle  source  emissions  of  oxides  of 
nitrogen  (NOx)  and  13  percent  of  total 
NOx  emissions.  EPA  estimates  that 
these  engines  cturently  contribute  about 
48  percent  of  the  directly  emitted  PM 
from  mobile  sources  and  16  percent  of 
total  controllable  PM  emissions.  In 
addition  to  directly  emitted  PM.  EPA 
estimates  that  NOx  emissions  cause  a 
significant  additional  amount  of  PM  in 
the  form  of  secondary  nitrate  particles. 
On  average  nationwide,  this  indirect  I^ 
represents  an  additional  contribution  to 
PM  eoual  to  about  30  percent  of  the  total 
direcuy  emitted  PM  tonnage.  EPA 
proiections  also  indicate  thiat  without 
nirtber  emission  controls,  the  already 
significant  contribution  of  nonroad 
diesels  to  NOx  and  PM  will  increase  in 
the  fiiture.  Qiapter  5  of  the  Final 
Regulatory  Impact  Analyns  (Final  RIA) 
presents  more  complete  estimates  of 
emissions  from  all  land-based  nonroad 
diesel  engines  and  marine  diesel 
eimnes  rated  imder  37  kW.3 

This  final  rule  is  the  result  of  several 
years  of  activity  focused  on  reducing 
diesel  engine  emissions  in  the  U.S.  In 
1994  and  1995,  states  and 
environmental  groups  encouiaged  EPA 
to  adopt  more  stringent  emission 
standards  fw  highway  and  nonroad 
diesel  engines  to  address  the  need  for 
national  pollution  reduction  measures 
to  improve  air  quality  in  many  tirban 
areas.  In  response.  EPA  initiated 
discussions  with  engine  manufacturers 
and  other  interested  parties  regarding 
future  emission  controls  for  these 
engines.  EPA  subsequently  finalized 
new  emission  standards  for  heavy-duty 
highway  engines  starting  writh  the  2004 


other  fueU  may  alao  be  uMd.  This  ooniruts  with 
otto-cycl*  angiiiM  (alio  called  spark-ignitiaa  or  SI 
MginM),  which  tyfrfcally  op««ta  oa  gaaoUiM. 

'This  ralamaking  is  buMl  on  matric  units.  With 
the  Koaptioo  of  ngiiM  powar  latinn,  EngUah  uniu 
are  indnded  paranUMtically  throughout  the 
prMinbl*.  The  conversion  of  angin*  powar  ratings 
U  includad  in  Table  1.  but  U  not  rapaated  in  the 
raat  of  the  documanL 

>  Sea  also.  "Nonroad  Engine  and  Vehida 
Bminion  Studjr— Rapott  and  Appandicas."  EPA- 
21A-201.  Novembar  ISei  (availabia  in  Air  Docket 
A-ee-40). 


model  year  (October  21. 1997  62  FR 
54695)  and  proposed  the  emission 
requirements  for  nonroad  diesel  engines 
that  are  finalized  in  this  document 
(September  24. 1997, 62  FR  501S2). 

Iliis  dociunent  finalizes  a  new  set  of 
emission  standards  for  all  nonroad 
diesel  engines,  except  for  locomotive 
engines,  engines  used  in  undergrotmd 
mining  equipment,  and  marine  engines 
rated  at  or  above  37  kW.  This  rule 
includes  first-ever  EPA  emission 
standards  for  emissions  from  diesel 
engines  rated  imder  37  kW.  The 
emission  reductions  resulting  fitan 
these  engines  will  be  a  major  step  in 
reducing  the  human  health  and 
environmental  impacts  of  groimd-level 
ozone  and  particulate  matter.  Emissions 
from  other  nonroad  engines  not  covered 
by  this  final  rule  are  being  addressed  in 
other  EPA  rulemaking. 

As  EPA  has  pursued  the  emission 
reductions  needed  to  meet  air  quality 
goals,  an  impcMtant  consideration  has 
been  harmonization  with  standards  for 
nonroad  engines  adopted  or  under 
consideration  in  California,  Europe,  and 
elsewhere  in  the  world.  The  goal  of 
harmonizati(m  has  been  a  major  impetus 
and  an  important  factor  in  the 
development  of  this  rule.  The  principal 
goal  of  harmonization  efforts,  avoiding 
widespread  duplicative  design 
configurations,  has  been  addressed  in 
fjimliring  these  emissiui  standards. 
While  some  differences  remain  between 
EPA's  final  rule  and  the  proposal 
established  in  Europe.  EPA  plans  to 
continue  its  hannonizaticm  woric  with 
governments  in  Europe  and  in  other 
coimtries.  One  major  area  in  which  a 
coordinated  effort  is  being  pursued  is 
the  development  of  a  more  effective 
particulate  emission  control  program. 
iixJuding  the  evaluation  and  possible 
modification  of  the  certification  test 
cycle,  as  discussed  in  Section  m. 

Based  on  the  information  presented  in 
the  preemble  to  the  proposed  rule  and 
in  the  Final  RIA.  EPA  heUeves  the  new 
standards  are  technologically  feasible 
and  otherwise  q>propriate  under  the 
Act.  Ncmetheless,  it  is  clear  that  a 
significant  amount  of  research  and 
development  will  be  needed  on  the  part 
of  engine  manu&cttuers  and  othen  to 
comply  with  the  new  standards. 
Accordingly.  EPA  intends  to  review  the 
feasibility  of  some  of  the  standards 
finalized  in  this  document  by  2001,  as 
described  in  Section  m. 

n.  Content  of  the  Final  Rule 

This  rulemaking  includes  a 
comprdiensive  program  to  reduce 
emissions  from  nonroad  diesel  engines 
and  equipment.  The  program  as 
finalized  consists  of  stringmt  new 


emission  standards,  requimnents  to 
ensure  that  engines  maintain  their  level 
of  emission  pwformance  as  they  age, 
provisions  providing  compliance 
flexibility  to  engine  and  equipment 
manufecturers.  and  a  voluntary  program 
to  encourage  the  introducticm  of  low- 
emitting  engines. 

A.  Emisaon  Standards  and  Related 
Provisions 

EPA  is  finnlinng  new  emission 
standards  for  PM.  CO,  and  noiunethane 
hydrocaibcms  (NMHC)  and  NOx 
combined,  covering  all  nonroad  diesel 
engines  except  for  loocHnotives,  engines 
used  in  imdeiground  mining 
equipment,  and  large  (rated  at  or  Aov9 
37  kW)  engines  used  in  marine 
appUcatiims.  Engines  not  included  in 
this  rulemaking  are  or  will  be  addressed 
by  other  faderal  programs.  EPA  is 
finwliring  a  set  of  emission  standards 
that  vary  in  level  and  implementation 
date,  depending  on  the  rated  power  of 
the  engine  and  other  fectors.  The 
Agency  believes  that  the  standards 
finalized  in  this  document  are 
consistent  with  the  Clean  Air  Act 
requiranent  that  standards  represent  the 
"greatest  degree  of  emission  reduction 
adiievable"  given  the  cariteria  specified 
by  the  Act  (see  Section  IV  below). 

1.  Emi8si(m  Stmdards 

In  general,  new  emission  standards 
for  «»»^TM»«  rated  between  37  and  560 
kW  are  finalHwrf  in  t%vo  tiers,  building 
(m  the  phase-in  sdiedule  adopted  in 
1994  in  the  Tier  1  rule.  Table  1  lists  the 
range  of  standards  for  the  different 
powOT  categcwies.  including  all  the  tiers 
of  standards  with  the  affected  model 
years.  These  standards  approximate  the 
degree  of  control  anticipated  from 
^rri^Tig  standards  covering  engines 
used  in  heavy-duty  diesel  highway 
vdiicles,  with  appropriate  consideration 
of  diffarenoes  in  the  sizes  and 
operational  characteristics  of  the 
tmgiiMMi  and  in  the  oigsnization  of  the 
industries.  Specifically,  the  first  set  of 
new  standards  (Her  2)  generally  psrallel 
the  emission  standards  that  apply 

^^nning  with  1998  model  yeer      

highway  engines  (58  FR  15781,  Maicb 
24, 1993).  The  second  set  of  new 
standards  fner  3)  parallel  standards  that 
apply  beginning  with  2004  highway 
engines  (October  21, 1997. 62  FR 
54695).  The  standards  for  engines  rated 
at  or  above  37  kW  become  efiiective  in 
the  2001  to  2006  time  frame  for  Tier  2 
levels  and  2006  to  2008  for  Tier  3  levels. 
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Table! 
Emission  Standards  in  g/kWAa  (g/hp-hr) 

EngiiiePowcr 

Tier 

ModdYe« 

NMHC-t- 
NOx 

CO 

PM 

.• 

kW<t 
(hp<ll) 

rierl 

2000 

lOJ  (7.8) 

8.0  (6.0) 

1.0  (0.75) 

Tier  2 

2005 

7J  (5.6) 

1.0  (6.0) 

0.80  (0.60) 

t<kW<19 
(ll<hp<25) 

Tiarl 

2000 

9J  ai) 

6.6  (4.9) 

0.80  (0.60) 

Tier  2 

2005 

7J   (5.6) 

6.6  (4.9) 

0.80  (0.60) 

19«kW<37 
(25<hp<50) 

Ticrl 

1999 

9J  (7.1) 

5.5  (4.1) 

0.80  (0.60) 

Tier  2 

2004 

7.5  (5.6) 

5.5  (4.1) 

0.60  (0.45) 

37«kW<75 
(50<lip<100) 

Tier  2 

2004       1 

7.5  (5.6) 

5.0  (3.7) 

0.40  (OJO) 

Tier  3 

2008 

4.7  (3.5) 

5.0  (3.7) 

— 

75«kW<130 
(I00ihp<175) 

Tia2 

2003 

6.6  (4.9) 

5.0  (3.7) 

030  (022) 

Tier  3 

2007 

4.0  (3.0) 

5.0  (3.7) 

— 

130ikW<225 
(17Sshp<300) 

Tier  2 

2003 

6.6  (4.9) 

3.5  (2.6) 

0.20  (0.15) 

Tier  3 

2006 

4.0  (3.0) 

3.5  (2.6) 

— 

225<kW<450 
(300<hp<600) 

Tier  2 

2001 

6.4  (4.8) 

3J  (2.6) 

0.20  (0.15) 

. 

rwrS 

2006 

4.0  (3.0) 

3.5  (2.6) 

— 

450<kWi560 
(600shps750) 

Tier  2 

2002 

6.4  (4.8) 

3J  (2.6) 

0.20  (0.15) 

rier3 

2006 

4.0  (3.0) 

3.5  (2.6) 

— 

kW>560 
(h^>750) 

Tier  2 

2006 

6.4  (4.8) 

3.5  (2.6) 

0.20  (0.15) 

tui^ifm  coot  ma  n  c 
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The  standards  finalized  in  this 
document  for  engines  rated  under  37 
kW  are  the  first  0>A  emission  standards 
for  these  engines.  The  Tier  1  standards 
will  be  phased  in  by  power  category 
beginning  in  1999,  with  Tier  2  standards 
phased  in  by  power  category  beginning 
in  2004.  Tier  3  standards  are  not  being 
set  for  these  engines,  or  for  engines 
rated  over  560  kW.  in  this  rule. 

In  power  categories  for  which  Tier  3 
standards  are  finalized,  the  Agency  has 
chosen  not  to  include  more  stringent 
PM  standards.  As  discussed  in  Section 
m  below,  EPA  has  a  number  of  reasons 
for  deferring  the  establishment  of  a  Tier 
3  PM  control  program  at  this  time,  but 
is  actively  working  toward  this  goal. 
The  Agency  believes  that  Tier  3  PM 
standtmls  will  be  more  appropriately 
discussed  in  the  context  of  the 
improved  technical  understanding  that 
will  exist  by  the  time  of  the  2001 
feasibility  review,  also  discussed  in 
Section  m. 

EPA  will  maintain  the  current  smoke 
standards  for  nonroad  diesel  engines 
rated  at  or  above  37  kW  and  will  extend 
the  applicability  of  these  standards  to 
nonroad  diesel  engines  rated  under  37 
kW,  except  1 -cylinder  engines  and 
marine  propulsion  engines.  In  addition, 
constant-speed  engines  are  being 
exempted  from  smoke  regidations.  This 
is  discussed  in  detail  in  Section  II.H. 

2.  Related  Provisions 

a.  Definition  of  Compression-Ignition. 
TheTequirements  of  40  CFR  Part  89 
apply  to  all  compression-ignition 
engines.  Most  current  compression- 
ignition  engines  bum  diesel  fuel  and 
operate  over  the  conventional  diesel 
cycle,  which  generally  allows 
interchangeable  use  of  the  terms 
"compression-ignition,"  "diesel-cycle," 
and  "diesel."  Some  of  these  engines, 
however,  can  be  modified  to  operate  on 
other  fuels  such  as  natiual  gas  or 
liquefied  petroleiun  gas.  Because  these 
engines  do  not  clearly  fall  into  existing 
engine  categories,  EPA  proposed  a 
definition  for  nonroad  compression- 
ignition  engines  that  follows  from 
definitions  established  for  highway 
engines.  The  proposed  definition 
focuses  on  the  engine  C3rcle,  rather  than 
the  ignition  mechanism,  with  the 
presence  of  a  throttle  as  an  indicator  to 
distinguish  between  diesel-cycle  and 
otto-cycle  operation.  Use  of  a  throttle  to 
regulate  power  (not  just  to  maintain 
smooth  low-load  operation)  corresponds 
with  otto-cycle  operation.  Regulating 
power  by  controlling  the  fuel  supply  in 
lieu  of  a  throttle  corresponds  with  lean 
combustion  and  diesel-cycle  operation. 
This  language  allows  the  possibility  that 
a  natiual  gas-fiieled  engine  equipped 


with  a  sparkplug  will  be  considered  a 
compression-ignition  engine,  but  EPA 
continues  to  believe  that  the  proposed 
definition  is  the  best  way  to  segregate 
these  engines.  Nonroad  engines  fueled 
by  natural  gas  could  then  foil  under 
emission  standards  for  nonroad  diesel 
engines,  finalized  in  this  document,  or 
for  nonroad  spark-ignition  engines, 
which  are  currently  under  development 
The  supporting  dociunentation  for 
EPA's  introduction  of  emission 
standards  for  methanol-fiieled  engines 
provides  a  more  complete  consideration 
of  the  difiierent  tedinologies  involved 
and  lays  out  a  rationale  for  this 
conclusion.^  To  allow  adequate  time  to 
certify  engines  that  may  be  affected,  this 
definition  will  take  effect  beginning 
January  1,  2000. 

b.  Hobby  Engines.  Many  extremely 
small  engines  used  to  power  model 
airplanes,  model  boats,  and  other  such 
hobby  equipment  quaUfy  as  nonroad 
compression  ignition  engines.  EPA  is 
not  establishing  an  emission  standard 
for  these  small  hobby  engines  at  this 
time.  These  engines  are  designed  and 
operated  very  differently  than  larger 
engines  used  in  other  applications.  The 
Agency  is  not  aware  of  information 
about  these  engines  that  would  allow  an 
assessment  of  the  feasibility  of  the 
proposed  standards,  or  help  to  establish 
feasible  alternative  standaids,  taking 
into  consideration  the  factors  relevant 
under  section  213(a)(3)  of  the  Act.  Also, 
it  is  not  clear  whether  such  small 
engines  could  be  appropriately  and 
consistently  tested  with  existing 
equipment,  or,  if  so,  whether  any  of  the 
test  cycles  described  below  would 
adequately  represent  the  in-use 
operation  of  these  engines.  Furthermore, 
EPA  could  not  realistically  impose  the 
proposed  useful  life  requirements  or  the 
warranty  and  maintenance  interval 
provisions  on  these  engines  given  their 
limited  durability  and  frequent 
adjustment  by  the  uSbt.  It  should  be 
noted  that  these  engines  have  a  low 
average  annual  hours  of  usage  and  an 
extremely  low  power  output,  and 
thwefore  contribute  very  little  to  the 
emissions  inventory. 

Although  there  are  many 
distinguishing  features  of  this  hobby 
class  of  engines,  the  comments  received 
on  the  proposal  indicate  that  per- 
cylinder  displacement  provides  an 
adequate  and  simple  basis  for 
distinguishing  this  class  from  otber 
types  of  engines.  Even  though  the 
Agency  lacks  the  information  that 
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would  allow  a  precise  determination  of 
the  displacement  level  above  which  the 
proposed  standards  can  be  considered 
feasible,  a  displacement  of  50  cubic 
centimeters  per  cylinder  is  well  above 
the  displacement  level  that  is  typical  of 
this  dus  of  mgines,  and  virell  below 
that-of  the  smallest  engines  outside  this 
group.  Therefore,  the  final  rule  excludes 
engines  mth  a  displacement  of  less  than 
50  cubic  centimeters  per  cylinder  from 
the  emissions  standards  in  Part  89. 

c  NMHC  Measurement  EPA  in  this 
final  rule  changes  from  a  measurement 
of  total  hydrooibons  to  nonmethane 
hydrocarbons.  There  is,  however,  no 
standardized  method  for  measuring 
methane  in  diesel  engine  exhaust 
Therefore,  EPA  will  allow 
manufactiuers  to  develop  and  use  their 
own  procedure  to  analyze  nonmethane 
hydrocarbons,  with  prior  approval  from 
EPA,  or  measure  total  hydrocarbons  and 
subtract  2  percent  from  the  measured 
hydrocarbon  mass  to  correct  for 
methane. 

d.  Selective  Enforcement  Audits.  In 
the  Tier  1  rule,  the  Agency  adopted  a 
program  of  Selective  Enforcement 
Audits  (SEAs)  to  ensure  that  actual 
production  engines  meet  the  emissions 
standards.  Ttie  Agency  is  not  making 
changes  to  this  program.  However, 
recognizing  that  engine  manufacturers 
will  be  required  to  undertake  significant 
engineering  challenges  in  relatively 
short  time  frames  in  ordw  to  meet  the 
Tier  2  and  Tier  3  standards  adopted  in 
this  rulemaking,  including  the  challenge 
of  stabilizing  initial  production 
variability,  EPA  will  only  impose  SEAs 
during  the  first  year  in  which  a  standard 
is  in  efiiact  for  those  engine  families 
where  strong  evidence  exists  that  SEA 
fidlure  would  be  likely. 

B.  Test  Procedures 

The  standards  finalized  in  this 
document  are  based  on  the  use  of  Q'A's 
existing  steady-state  (modal)  test 
procedures.  In  addition,  new  steady- 
state  test  cycles  are  specified  for 
constant-speed  engines,  marine 
propulsion  engines,  and  engines  rated 
under  19  kW.  The  Agency  and  the 
industry  are  working  to  better 
understand  the  sensitivity  of  nonroad 
diesel  engine  emissions  to  the  test  cycle, 
as  discussed  in  Section  IIL  The 
following  sections  describe  EPA's 
selecticm  of  various  test  cycles  and  fuel 
qMcifications. 

1.  Test  Cycles 

Compliance  with  emission  standards 
is  determined  by  measuring  emissions 
while  operating  engines  over  a 
prescribed  test  cycle.  The  final  rule, 
following  the  practice  established  in  the 
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Tier  1  rule,  specifies  a  cycle  that  is 
nominally  the  same  as  the  International 
Oiiganlzation  for  Standards  (ISO)  8178 
Cl  test  cycle  as  the  principle  test  cycle 
for  measuring  emissions  from  most 
engines.  Additional  cycles  are  defined 
for  specific  engine  types.  Engines  that 
are  limited  by  design  to  constant-speed 
operation  will  be  subject  to  testing  using 
a  test  cycle  equivalent  to  the  ISO  8178 
D2  cycle.  This  cycle,  which  omits  idle 
and  intermediate-speed  modes  from  the 
Cl  cycle,  is  representative  of  engines 
such  as  generators,  which  are  designed 
never  to  run  at  these  omitted  speeds.' 
Because  of  the  more  limited  range  of 
engine  operation  in  the  D2  cycle, 
manufacturers  must  ensure  that  engines 
certified  with  data  generated  with  the 
02  cycle  are  used  exclusively  in 
constant-speed  applications. 
Accordingly,  these  engines  must 
include  labeling  information  indicating 
this  limited  emission  certification. 
For  variable-speed  engines  rated 
under  19  kW.  EPA  is  specifying  a  test 
cycle  that  is  equivalent  to  the  ISO  8178 
G2  cycle.  The  G2  cycle  includes  the 
same  modes  as  the  D2  cycle  and  adds 
a  mode  for  operation  at  idle.  The  G2  and 
D2  cycles  also  have  difi'erent  weighting 
factors  for  the  various  modes.  The  02 
cycle  was  developed  to  represent  the 
operation  of  small  diesel  engines  used 

Krimarily  at  rated  speed,  such  as  in 
iwn  and  garden  applications, 
generators,  pumps,  welders,  and  air 
compressors.  EPA  is  specifying  a  test 
cycle  equivalent  to  the  ISO  8178  E3 
cycle  for  testing  propulsion  marine 
engines  lated  under  37  kW.  The  E3 
cycle,  which  consists  of  engine 
operation  at  four  different  engine  speeds 
and  four  different  loads,  was  developed 
by  ISO  to  represent  the  operation  of 
propulsion  marine  engines,  and  has 
been  supported  by  an  Agency 
investigation.  Auxiliary  marine  engines 
subject  to  this  rule  (i.e.,  engines 
installed  on  a  marine  vessel,  but  not 
used  for  propulsion)  tvill  be  tested  using 
the  either  02,  Cl,  or  D2  test  cycles, 
consistent  with  the  constraints 
described  above  for  the  counterpart 
land-based  nonroad  engines. 

Finally,  EPA  will  generally  allow 
manufactiuers  to  use  the  Cl  test  cycle 
to  generate  certification  data  for  engines 
otherwise  required  to  use  the  D2  or  02 
test  cycle.  EPA  will  also  allow 
manufacturers  to  use  the  Cl  test  cycle 
to  generate  certification  data  for 
propulsion  marine  engines  where  such 
engines  are  included  in  a  land-based 
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engine  fomily.  In  each  of  these  cases  in 
which  the  manufactxuer  elects  to  use  the 
Cl  cycle,  EPA  would  retain  its  abiUty  to 
test  using  the  respective  02,  D2.  or  E3 
test  cycle,  but  would  also  be  able  to  test 
using  the  Cl  test  cycle.  Additional 
discussion  of  EPA  plans  for  further 
evaluation  and  development  of 
appropriate  test  cycles  is  provided  in 
Section  m. 

2.  Test  Fuel 

Section  206(h)  of  the  Qean  Air  Act 
requires  that  test  fuels  be  repiesentative 
of  in-use  conditions.  Therefore  EPA  is 
updating  the  specifications  for  the 
sulfur  content  in  diesel  test  fuels  to 
make  them  more  representative  of  in- 
use  fuels.  EPA  is  finalizing  test  fuel 
specifications  with  a  sulfur  specificati<m 
of  0.03  to  0.40  weight-percent  (wt%). 
which  covers  the  range  of  sulfur  levels 
observed  for  most  in-use  fuels.  The  final 
sulfur  specifications  are  slightly 
different  from  that  proposed  (0.05  to  0.5 
wt%),  because  EPA  believes  the  final 
specification  more  appropriately  covers 
the  range  of  sulfur  levels  found  in  the 
majority  of  in-use  fiiels.  Manufacturers 
will  be  free  to  test  using  any  fuel  within 
this  range.  Thus,  they  will  be  able  to 
hannonize  their  nonroed  test  fiiel  «vith 
either  on-highway  testing  t<0.05  %vt%) 
or  with  Eiut>pean  testing  (0.1  to  0.2 
wrt%).  Testing  conducti^  by  EPA  would 
use  test  fuels  typical  of  in-use  fuels. 

At  this  time.  EPA  believes  that  the 
average  sulfur  level  of  diesel  fuel  being 
used  in  current  nonroad  engines  is  on 
the  order  of  0.2  wt%.  In  ordsr  to  provide 
manufacturers  with  some  certainty 
regarding  how  EPA  will  implement  its 
test  fuel  policy,  the  Agency  is  including 
a  regulatory  provision  specifying  that  it 
will  use  test  fuels  with  sulfur  levels  no 
greeter  than  0.20  wt%  when  it  performs 
testing  of  Tier  1  engines  and  Tier  2 
engines  rated  at  or  above  37  kW.  EPA 
is  not  applying  this  provision  to  Tier  3 
engines  or  Tier  2  en^nes  rated  under  37 
kW  because  those  standards  do  no  take 
effect  for  some  time,  and  EPA  has  no 
basis  for  determining  what  the 
properties  of  in-use  fuels  for  these 
engines  will  be.  Moreover,  EPA  has  not 
determined  that  it  would  be  an 
appropriate  long-term  policy  to  specify 
a  narrow  range  for  the  sulfur 
specification.  This  would  be  especially 
true  for  engines  utilizing  catalytic 
aftertreatment  to  reduce  particulate 
emissions.  Such  engines  may  comply 
with  the  emission  standards  when 
tested  using  a  moderately  low  sulfur 
fuel,  but  have  much  higher  particulate 
emissions  when  using  a  higner  sulfur 
fuel  with  a  sulfur  level  between  0.3  and 
0.4  wt%.  Although  not  addressing  it  at 
this  time.  EPA  intends  to  examine  test 


fuels  for  Tier  3  engines  and  Tier  2 
engines  rated  under  37  kW  in  its  2001 
fisaslbility  review. 

la  the  1994  final  rule.  EPA  allowed 
manufacturers  to  test  for  certification  of 
PM  emission  levels  using  the  low-sulfur 
test  fuel  specified  by  the  California  Air 
Resources  Board  (California  ARB)  for     ■ 
nonroad  diesel  engines,  with  a 
maximum  sulfur  content  of  0.05  wt%. 
EPA's  objective  was  to  minimize  any 
difference  from  the  protocol  previously 
established  for  California,  because  Q'A 
finalized  PM  standards  for  engines  rated 
over  130  kW  only  in  response  to 
industry's  request  to  adopt  California's 
PM  standard,  which  was  not  considered 
technology-forcing.  Under  those 
previous  regulations,  testing  with 
raderal  test  fiiel  involved  an  optional 
adjustment  of  measured  PM  levels  to 
account  for  the  higher  PM  onissions 
associated  with  the  higher  fiiel  sulfur 
content. 

Effective  with  the  Tier  2  standards 
(and  Tier  1  standards  for  engines  rated 
under  37  kW).  EPA  is  eliminating  the 
particulate  adjustment  fatAot  for  test 
fuels  tvith  different  sulfur  levels.  Such 
an  adjustment,  while  potentially 
appropriate  for  an  initial,  modest 
particulate  emission  control  program  for 
a  newly  r^ulated  industry,  is  not 
appropriate  as  a  long-term  policy.  EPA 
is  now  estabUshing  PM  standards  that 
will  require  meaningful  reductions  from 
all  sizes  of  engines  used  nationwide. 
The  Clean  Air  Act  requires  EPA  to 
ensure  that  the  test  procedure,  including 
fuel  specifications,  adequately  represent 
in-use  operation.  Moreover.  EPA  has 
significant  concerns  regarding  the 
accuracy  of  the  previously  used 
adjustment  factor  equation,  which  was 
based  on  limited  data.  However,  even  if 
more  complete  data  were  available,  it 
would  not  be  possible  for  a  single 
adjustment  factor  equaticm  to  accurately 

Eredict  the  effect  of  different  sulfur 
rvels  on  particulate  emissions  for  each 
engine  model.  This  is  because  the  effsct 
of  sulfur  levels  on  particulate  emissions 
can  vary  significantly  from  engine 
family  to  engine  family,  especially  fix 
engines  with  and  without 
aftertreatment. 

EPA  recognizes  that  the  sulfur  level  of 
test  fuels  has  an  effect  on  the  stringency 
of  the  standards,  and  that  the 
elimination  of  the  particulate 
adjustment  factor  has  the  efiiact  of 
making  the  particulate  standards  more 
stringent  than  they  otherwise  would 
have  been.  Using  the  calculated 
adjustment  to  PM  emission  levels  for 
fuel  sulfur  finalized  in  1994.  the 
difference  between  0.20  and  0.05  wt% 
would  result  in  an  adjustment  <m  the 
order  of  0.03  grams  per  kilowatt-hour  (g/ 
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kW-hr)  (0.02  grams  per  horsepower- 
hour  (g/hp-hr))  in  PM  emission  levels. 
(Testing  for  NOx.  NMHC.  CO,  and 
smoke  is  not  affected,  since  the  1994 
final  rule  already  specified  that  federal 
test  fiiel  was  appropriate  wnthout 
adjustment  for  measuring  emissions  of 
those  pollutants.)  However,  EPA  has 
considered  this  effect  in  malung  its 
determination  that  the  standards  being 
adopted  in  this  rulemaking  are  feasible. 

C.  Durability 

To  achieve  the  full  benefit  of  the 
emissions  standards,  programs  are 
necessary  to  encourage  manufacturers  to 
design  and  build  engines  with  durable 
emission  controls  and  encourage  the 
proper  maintenance  and  repair  of 
engines  throughout  their  lifetime.  The 
goal  is  for  engines  to  maintain  good 
emission  performance  throughout  their 
in-use  operation. 

When  the  Tier  1  standards  for  engines 
rated  at  or  above  37  kW  were  developed, 
deterioration  was  not  expected  to  be  a 
problem  for  two  reasons.  First,  the  Tier 


1  standards  were  not  considered  by  EPA 
to  be  technology  forcing.  Second,  the 
focus  was  on  NOx  control  and  NOx 
emissions  performance  was  thought  not 
to  deteriorate  for  these  engines.  As  a 
result,  there  are  few  requirements  in  the 
current  regulations  that  address 
deterioration  concerns  for  nonroad 
diesel  engines.  As  tighter  standards  are 
put  into  place.  EPA  believes  that  it 
becomes  necessary  to  adopt  measures  to 
address  concerns  about  possible  in-use 
emission  performance  degradation. 

EPA  is  making  some  changes  to  the 
existing  durability  program,  as  the  new 
standards  are  phased  in,  to  help  ensure 
that  engines  meet  appUcable  standards 
in  use.  The  specific  areas  of  the 
durability  program  that  are  being 
focused  on  here  are  useful  life,  warranty 
period,  deterioration  factors,  allowable 
maintenance  intervals,  and  rebuilding 
requirements. 

1.  Usefol  Life 

Currently,  nonroad  diesel  engines 
rated  at  or  above  37  kW  are  defined,  for 


emission  control  purposes,  to  have  a 
useful  life  of  8.000  hours  or  10  years, 
whichever  occurs  first.  The  in-use 
testing  liability  period  is  currently  6,000 
hours  or  7  years,  whichever  occurs  first. 
Based  on  a  study  performed  for  EPA, 
this  is  representative  of  the  average  time 
until  first  rebuild  for  the  majcnity  of 
nonroad  diesel  engines.^  EPA  is  making 
no  changes  to  these  requirements. 

EPA  is  adopting  a  shorter  useful  life 
and  liability  period  for  engines  rated 
under  37  kW  than  for  larger  engines. 
Based  on  EPA's  current  understanding, 
these  smaller  engines  have  a  shorter  life 
expectancy.  Also,  engines  rated  under 
37  kW  that  operate  constantly  at  high 
speeds  (at  or  above  3000  revolutions  per 
minute  (rpm))  and  very  small  engines 
(those  rated  under  19  kW)  have  a  shorter 
Ufe  expectancy  than  other  small 
engines.  As  a  result.  EPA  has  adjusted 
the  useful  lives  and  liability  periods  for 
these  Migines  accordingly.  Table  2 
presents  the  specified  useful  lives  and 
in-use  testing  liability  periods  being 
adopted. 


Table.  2— Useful  Life  and  Recall  Testing  Periods 


Rated  engine  speed 

Useful  Me 

Recall  tasting  period 

Power  rating 

Hours 

Years 

Houn 

Ye«s 

<19  KW 

Al  ~ 

Constant  speed  engines  9^3.000  rpm 

Al  others - 

3.000 
3.000 
5.000 

5 

5 

7 

2250 
2,250 
3.750 

4 

19-37  KW 

4 

5 

Liability  periods  were  based  on  the 
ratio  of  useful  life  and  liability  periods 
established  for  engines  rated  at  or  above 
37  kW.  The  purpose  of  having  liability 
periods  that  are  shorter  than  the  useful 
lives  is  to  ensure  that  engines  used  in 
recall  testing  are  not  statistical  outliers 
with  poor  emissions  durability. 
However,  if  a  recall  were  ordered,  all 
engines  in  that  family  would  be  subject 
to  the  recall  regardless  of  their  age. 

2.  Warranty  Period 

Tied  to  the  useful  life  is  the  minimum 
warranty  period  imposed  by  the  Clean 
Air  Act  on  manufacturers  of  nonroad 
engines.  Currently,  the  minimum 
warranty  period  for  nonroad  diesel 
engines  rated  at  or  above  37  kW  is  3.000 
hours  or  5  years  of  use.  whichever 
occurs  first.  EPA  is  extending  this 
minimum  warranty  period  to  most 
engines  rated  between  19  and  37  kW; 
however,  for  engines  under  19  kW  and 
for  19  to  37  kW  constant  speed  angles 
rated  at  3000  rpm  and  above.  EPA  is 
specifying  a  warranty  period  of  1.500 
hours  or  2  years,  whichever  occurs  first. 


The  shorter  warranty  requirement  for 
these  engines  is  due  to  their  shorter 
usefiil  lives. 

3.  Deterioration  Factors 

In  the  Tier  1  nonroad  engine  rule, 
EPA  did  not  require  manufacturers  to 
accumulate  operating  time  on  durabifity 
data  en^es  or  to  generate  deterioration 
factors  For  engine  certification  because 
that  rule  fociised  on  modest  reductions 
in  NOx  emissions,  requiring  emission 
control  technologies  that  were  not 
expected  to  deteriorate.  Analysis  of 
highway  engine  data  at  that  time  led 
EPA  to  conclude  that  heavy-duty  diesel 
engines  do  not  generally  produce  more 
NOx  emissions  as  they  get  older.  EPA 
believes  that  this  stability  of  emission 
control  can  be  attributed  to  the  fact  that 
diesel  engine  manufacturers  have  met 
emission  standards  through  internal 
improvements  to  the  engine  and  fiiel 
systems,  rather  than  relying  aa 
aftertreatment  and  other  devices  that 
would  be  more  susceptible  to  in-use 
degradation.  In  fact,  engine 
deterioration  in  current  technology 


nonroad  diesel  engines  could  result  in 
lower  NOx  onission  levels  due  to  a  loss 
in  cylinder  compression. 

As  NOx.  NMHC.  and  PM  standards 
are  made  more  stringent  and  nonroad 
diesel  engine  manufacturers  introduce 
new  technologies  solely  for  emission 
control  purposes,  such  as  aftertreatment, 
sophisticated  fuel  deUvery  controls,  and 
exhaust  gas  recirculation  (EGR),  long- 
term  emissions  performance  becomes  a 
greeter  concern.  In  addition,  onission 
deterioration  characteristics  are  not  well 
known  for  aftertreetment.  EGR.  and 
other  more  sophisticated  emission 
control  strategies. 

EPA  will  require  the  application  of 
deterioration  factors  (DFs)  to  all  engines 
covered  by  this  rule.  The  DF  is  a  factor 
applied  to  the  certification  emission  test 
data  to  represent  emissions  at  the  end  of 
the  useful  life  of  the  engine.  Separate 
OTs  apply  to  each  measured  pollutant, 
except  that  a  combined  NMHC  ••■  NOx 
DF  appUes  to  engines  that  do  not  use 
aftertreatment  devices,  consistent  with 
the  fimn  of  the  standard.  Consistent 


*ICF  Incotporated.  "Industry  Characterization: 
Nonroad  Haavy  Duty  Diaial  Engine  Rebuilders." 


prapaiad  far  VS.  Environmantal  Protection  Agency. 
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with  the  approach  taken  in  other  EPA 
programs,  decreasing  emissions  of  one 
pollutant  over  time  would  not  be 
allowed  to  offset  increasing  emissions  of 
the  other  pollutant  in  this  combined  DP. 
Currently.  DPs  are  required  for  highway 
heavy-duty  engines  but  are  only 
required  for  nonroad  diesel  engines 
rated  at  or  above  37  kW  if  engines  use 
aftertreatraent  technologies. 
Deterioration  factors  for  those  engines 
are  to  be  determined  by  the  engine 
manufacturers  in  accordance  with  good 
engineering  practices.  EPA  has  not  set  a 
specified  procedure.  The  deterioration 
factors  are  nevertheless  subject  to  EPA 
approval. 

It  is  not  EPA's  intent  to  force  a  great 
deal  of  data  gathering  on  engines  using 
estabUshed  technology  for  which  the 
manufacturers  have  the  experience  to 
develop  appropriate  DPs.  New  DP 
testing  may  not  be  needed  where 
sufficient  data  already  exists.  EPA's 
main  interest  is  that  technologies  with 
unproven  durability  in  nonroad 
applications,  such  as  ECR,  are 
demonstrated  to  meet  emission 
requirements  throughout  their  useful 
lives.  However,  because  this  rule  creates 
a  program  that  will  introduce  new 
standards  and  new  technologies  over 
many  years,  the  DP  requirement  is  being 
finalized  for  all  engines  so  that  EPA  can 
be  sura  that  reasonable  methods  ara 
being  used  to  ascertain  the  capability  of 
engines  to  meet  standards  throughout 
their  useful  lives.  This  DP  program  will 
allow  EPA  to  act  in  the  traditional  role 
of  establishing  emission  performance 
standards,  rather  than  putting  EPA  in  a 
position  in  which  it  would  appear  to  be 
prejudging  the  durability  of  specific 
technologies  and  designs. 

Similar  to  the  provisions  for  highway 
engines.  EPA  will  allow  the  nonroad 
engine  manufacturera  the  flexibility  of 
using  durability  emission  data  from  a 
similar  engine  that  has  either  been 
certified  to  the  same  standard  or  for 
which  all  of  the  data  applicable  for 
certification  has  been  submitted.  In 
addition.  EPA  is  extending  this 
flexibility  to  allow  deterioration  data 
from  highway  engines  to  be  used  for 
similar  nonroad  engine  families. 

EPA  is  especially  concerned  that  an 
unnecessarily  burdensome  durability 
demonstration  not  be  required  for 
engines  using  established  technology  for 
which  the  manufacturers  have  the 
experience  to  determine  appropriate 
deterioration  factors.  In  these  cases.  EPA 
mil  allow  nonroad  engine 
manufacturers  to  perform  an  analysis, 
based  on  good  engineering  practices,  in 
place  of  actual  service  accumulation. 
Por  instance,  in  the  case  where  no 
durability  data  exists  for  a  certain 


engine  but  both  smaller  and  larger 
engines  using  similar  technology  have 
been  shown  not  to  deteriorate  for  NOx 
in  use.  it  would  be  possible  to  build  a 
case  showing  no  NOx  deterioration  for 
that  engine.  EPA  is  allowing  engines  to 
be  considered  as  using  established 
technologies  if  they  do  not  meet  the  Tier 
3  emission  standards,  unless  they  use 
EGR  or  aftertreatment  devices.  In 
addition,  manufacturers  of  engines  that 
do  meet  the  Tier  3  standards  but  have 
technologies  similar  to  those  employed 
in  Tier  2  designs  may  also  rely  on 
engineering  analysis  in  lieu  of  actual 
service  accumulation,  with  prior  EPA 
approval. 

Because  there  may  be  insufficient 
time  for  manufacturere  of  engines  rated 
below  37  kW  to  verify  DPs  before  the 
Tier  1  compliance  dates,  the  Agency  is 
allowing  manufacturers  to  specify  DPs 
for  these  engines  in  model  years  1999 
and  2000  based  on  good  engineering 
judgement  using  reasonably  available 
information.  Any  requests  for  carryover 
of  these  models  into  the  2001  model 
year  would  need  to  include  justification 
of  DPs  under  the  new  requirements. 

4.  Allowable  Maintenance  Intervals 

Manufacturere  are  currently  required 
to  furnish  the  ultimate  purchaser  of 
each  new  nonroad  engine  with  written 
instructions  for  the  maintenance  needed 
to  ensure  proper  functioning  of  the 
emission  control  system.  Generally, 
manufacturers  require  the  ownere  to 
perform  this  maintenance  as  a  condition 
of  their  emission  warranties.  Further, 
the  performance  of  maintenance  would 
be  considered  during  any  in-use  recall 
testing  conducted  by  the  Agency. 

Por  the  engines  covered  in  this  action. 
EPA  believes  that  there  is  a  need  to  limit 
the  minimiun  maintenance  intervals 
specified  by  the  manufacturers,  to 
ensure  that  the  technologies  employed 
are  practical  in  use.  Because  the  actual 
maintenance  intervals  for  nonroad 
engines  are  likely  to  be  similar  to 
highway  engines.  EPA  proposed 
maintenance  requirements  parallel 
those  for  highway  engines  (40  CFR 
86.094-25). 

There  are  two  aspects  to  the 
implementation  of  allowable 
maintenance  interval  requirements.  The 
first  relates  to  the  maintenance 
instructions  specified  by  manufacturere 
in  usen  manuals.  The  second  concerns 
how  often  maintenance  has  been  or  will 
be  performed  on  engines  undergoing 
testing  to  verify  compliance  with 
emission  standards.  Ideally  these  would 
be  consistent.  However,  due  to  concerns 
about  the  need  for  more  frequent 
maintenance  in  the  severe  operating 
environments  that  nonroad  engines 


sometimes  operate  in,  EPA  is  focusing 
its  allowable  maintenance  interval 
requirements  on  testing  performed  by 
manufacturere  to  demonstrate 
compliance.  This  testing  would  not.  of 
course,  occur  in  severe  operating 
environments.  Manufacturere  have  a 
business  incentive  to  avoid  specifying 
overly  frequent  maintenance  in  user 
manuals,  and  so  EPA  is  not.  at  this  time, 
insisting  that  the  intervals  be  reflected 
in  user  manuals.  In  addition, 
manufacturere  may  adopt  shorter 
intervals  for  engines  rated  below  19  kW 
and  19  to  37  kW  constant  speed  engines 
rated  at  3000  rpm  and  above.-subject  to 
EPA  approval.  Subject  to  these 
modifications,  the  Agency  is  finalizing 
the  proposed  allowable  maintenance 
interval  requirements. 

The  following  minimum  intervals  are 
being  adopted  for  adjustment,  cleaning, 
repair,  or  replacement  of  various 
components: 

At  1,500  houre,  and  1.500-hour 
intervals  thereafter: 

1.  EGR  related  filtere  and  coolere 

2.  Positive  crankcase  ventilation  valve 

3.  Fuel  injector  tips  (cleaning  only) 
At  3,000  houre,  and  3,000-hour 

intervals  thereafter  for  engines  rated 
under  130  kW  or  4,500-hour  intervals 
thereafter  for  engines  rated  over  130  kW: 

1.  Fuel  injectore 

2.  Turbocharger 

3.  Electronic  engine  control  unit  and  its 

associated  sensore  and  actuatore 

4.  PM  trap  or  trap-oxidizer  system 

5.  EGR  system  (including  all  related 

control  valves  and  tubing) 

6.  Catalytic  convertor 

7.  Any  other  add-on  emissions-related 

component 

Add-on  emission-related  components 
are  those  whose  sole  or  primary  purpose 
is  to  reduce  emissions  or  whose  failure 
will  significantly  degrade  emission 
control,  yet  not  significantly  affect  the 
performance  of  the  engine. 

In  addition.  EPA  is  defining  the 
following  components  as  critical 
emission-related  components: 

1.  Catalytic  convertor 

2.  Electronic  engine  control  unit  and  its 

associated  sensore  and  actuatore 

3.  EGR  system  (including  all  related 

filtere.  coolere.  control  valves  and 
tubing) 

4.  Positive  crankcase  ventilation  valve 

5.  PM  trap  or  trap-oxidizer  system 

6.  Any  other  add-on  emissions-related 

component 

If  maintenance  is  scheduled  on 
critical  emission-related  components  in- 
use,  EPA  requires  that  the  manufactxuer 
show  the  reasonable  likelihood  that  the 
maintenance  will,  in  fiact,  be  performed 
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in  use.  The  regulations  list  options  for 
this  demonstration,  including  showing 
that  performance  would  degrade 
without  maintenance,  providing  survey 
data  showing  that  the  maintenance  is 
performed,  using  a  visible  signal  system, 
offering  frtie  maintenance,  and  other 
methods  approved  by  the 
Administrator.  These  special  provisions 
do  not  apply  to  critical  emission-related 
components  for  which  no  maintenance 
is  specified  over  the  useful  life  of  the 
engine. 

5.  Rebuilding  Requirements 

In  this  action,  EPA  is  addressing  two 
concerns  regarding  the  rebuilding  of 
nonroad  diesel  engines,  both  related  to 
new  emission-related  components  that 
may  be  added  to  the  engine  to  meet  the 
new  standards.  Firet,  EPA  is  concerned 
that  during  engine  rebuilding,  there  may 
not  be  an  incentive  to  check  and  repair 
emission  controls  that  do  not  affect 
engine  performance.  Second,  EPA  is 
concerned  that  there  may  be  an 
incentive  to  rebuild  engines  to  an  older 
configuration  due  to  real  or  perceived 
performance  penalties  associated  with 
technologies  that  would  be  used  to  meet 
the  standards  finalized  in  this 
document.  Such  practices  would  likely 
result  in  a  loss  in  emission  control. 

EPA  is  requiring  that  parties  involved 
in  the  process  of  rebuilding  or 
ramanufacturing  engines  (which  may 
include  the  removal  of  the  engine, 
rebuilding,  assembly,  reinstallation  and 
other  acts  associated  with  engine 
rebuilding)  must  follow  the  provisions 
listed  below  to  avoid  tampering  with  the 
engine  and  emission  controls.  The 
applicability  for  these  provisions  is 
based  on  the  date  the  engine  was 
originally  built.  The  rebuild 
requirements  only  apply  to  engines 
subject  to  the  new  standards  being 
established  in  this  rule. 

(1)  During  engine  rebuilding,  parties 
involved  must  have  a  reasonahle 
technical  basis  for  knowing  that  the 
rebuilt  engine  is  equivalent,  horn  an 
emissions  standpoint,  to  a  certified 
configiuation  (i.e.,  tolerances, 
calibrations,  and  specifications),  and 
must  identify  the  model  year(s)  of  the 
resulting  engine  configuration.  This 
allows  for  a  rebuilder  who  is  unable  to 
identify  the  original  certified 
configuration  to  rebuild  the  engine  to 
any  certified  configuration. 

(2)  When  an  engme  is  being  rebuilt 
and  remains  installed  or  is  reinstalled  in 
the  same  piece  of  equipment,  it  must  be 
rebuilt  to  a  configuration  of  the  same  or 
later  model  year  as  the  original  engine. 
When  an  engine  ii  being  replaced,  the 
replacement  engine  must  be  an  engine 
of  (or  rebuilt  to)  a  certified  configuration 


that  is  equivalent,  &x)m  an  emissions 
standpoint,  to  the  engine  being 
replaced.  This  allows  for  rebuilt  engine 
configuretions  that,  although  of  a 
different  model  year  than  the  original 
engine,  were  designed  for  the  same  tier 
of  emission  standards.  If  the 
replacement  engine  is  new,  it  must  also 
meet  the  requirements  of  40  CFR 
89.1003(b)(7),  discussed  in  section  II.E.3 
below. 

(3)  At  the  time  of  rebuild,  emission- 
related  codes  or  signals  frttm  on-board 
monitoring  systems  may  not  be  erased 
or  reset  without  diagnosing  and 
responding  appropriately  to  the 
diagnostic  codes.  Diagnostic  systems 
must  be  free  of  all  sudi  codes  when  the 
rebuilt  engines  are  returned  to  service. 
Further,  such  signals  may  not  be 
rendered  inoperative  during  the 
rebuilding  process. 

(4)  When  conducting  an  in-frame 
rebuild  or  the  installation  of  a  rebuilt 
engine,  all  emission-related  components 
not  otherwise  addressed  by  the  above 
provisions  must  be  checked  and 
cleaned,  repaired,  or  replaced  where 
necessary,  following  manufocturer 
recommended  prectices. 

Under  this  final  rule,  any  person  or 
entity  engaged  in  the  process,  in  whole 
or  part,  of  rebuilding  engines  who  fails 
to  comply  with  the  above  provisions 
may  be  liable  for  tampering.  Parties  are 
responsible  for  the  activities  over  which 
they  have  control  and  as  such  there  may 
be  more  than  one  responsible  party  for 
a  single  engine  in  cases  where  different 
parties  perform  different  tasks  during 
the  engine  rebuilding  process  (e.g.. 
engine  rebuild,  full  engine  assembly, 
in^allation).  EPA  has  included  no 
certification  or  in-use  emissions 
requirements  for  the  rebuilder  or  engine 
owner  in  this  final  rule. 

EPA  has  adopted  modest 
recordkeeping  requirements  that  EPA 
believes  are  in  line  with  customary 
business  practices.  The  records  must  be 
kept  by  persons  involved  in  the  process 
of  nonroad  engine  rebuilding  or 
remanu&cturing  and  shall  include  the 
best  available  information  on  the  total 
operating  houre  at  time  of  rebuild  and 
a  list  of  l^e  work  performed  on  the 
engine  and  related  emission  control 
systems,  including  a  list  of  replacement 
parts  used,  engine  parameter 
adjustments,  design  element  changes, 
and  work  performed  as  descrilwd  in 
item  (4)  of  the  rebuild  provisions  above. 
EPA  now  requires  that  such  records  be 
kept  for  two  yeare  after  the  engine  is 
rebuilt. 

Under  this  final  rule,  parties  are 
required  to  keep  the  information  for  two 
yeare  but  are  allowed  to  use  whatever 
format  or  system  they  choose;  provided 


that  the  information  can  be  readily 
understood  by  an  EPA  enforcement 
officer.  EPA  will  not  require  that  parties 
keep  information  that  they  do  not  have 
access  to  as  [>art  of  normal  business 
prectice.  In  cases  where  it  is  customary 
practice  to  keep  records  for  engine 
families  rather  than  specific  engines, 
where  the  engines  within  that  fiunily  are 
being  rebuilt  or  remanufactured  to  an 
identical  configuration,  such 
recordkeeping  practices  should  be 
satisfactory.  Reouildere  may  use  records 
such  as  build  lists,  parts  lists,  and 
engineering  parametere  of  the  engine 
families  being  rebuilt  rather  than 
keeping  information  on  individual 
engines,  provided  that  each  engine  is 
rebuilt  in  the  same  way  to  those 
specifications. 

D.  Averaging.  Banking,  and  Trading 

In  this  final  rule,  EPA  is  replacing  the 
existing  nonroad  eng^le  averaging, 
banking,  and  trading  (ABT)  program 
with  a  comprehensive  new  program. 
EPA  believes  the  revised  program  is  an 
important  element  in  making  the 
stringent  mnissions  standards  adopted 
in  this  final  rule  appropriate  with  regard 
to  technological  feasibility,  lead  time, 
and  cost.  The  revised  ABT  program  is 
intended  to  enhance  the  flexibilify 
ofiiered  to  engine  manufacturere  that 
will  be  needed  in  transitioning  their 
entire  product  lines  to  meet  the 
stringent  NMHC  •»■  NOx  standards  and 
the  PM  standards  being  adopted.  The 
ABT  program  also  encourages  the  early 
introduction  of  cleaner  engines,  thus 
securing  earlier  emission  benefits.  It 
should  be  noted  that  as  part  of  the  2001 
feasibility  review  described  earlio*.  the 
Agency  plans  to  reassess  the 
appropriateness  of  the  averaging, 
banking,  and  trading  provisions 
applic^le  to  noiutiad  diesel  engines 
and  modify  the  provisions  if  deemed 
necessary. 

The  revised  ABT  program  will  apply 
to  all  nonroad  diesel  engines  subject  to 
Part  89.  The  following  discussion  of  the 
revised  ABT  provisions  is  divided  into 
two  sections.  The  first  section  describes 
the  provisions  for  engines  rated  at  or 
above  37  kW.  The  second  section 
describes  the  provisions  for  those 
engines  rated  under  37  kW.  including 
land-based  and  marine  engines,  both  of 
which  are  currently  unregulated  by 
EPA. 

1.  Revised  Program  for  Engines  Rated  at 
or  Above  37  kW 

The  following  section  is  divided  into 
two  subsections  and  describes  the 
revised  ABT  program  for  engines  at  or 
above  37  kW.  The  firet  subsection 
describes  the  general  provisions 
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applicable  to  all  engines.  The  second 
subsection  describes  several  provisions 
specific  to  engines  certified  to  the 
existing  Tier  1  standards  for  engines  at 
or  above  37  kW. 

a.  General  Provisions.  Beginning  with 
the  Tier  2  standards,  the  form  of  the 
standard  changes  fi'om  separate 
hydrocarbon  and  NOx  standards  to  a 
combined  NMHC  +  NOx  standard. 
Therefore,  once  the  Tier  2  standards 
take  effect,  credits  will  be  based  on 
combined  NNfHC  +  NOx  values.  In  the 
Tier  2  time  frame.  NMHC  •••  NOx  credits 
will  be  generated  against  the  Tier  2 
standards,  which  vary  from  6.4  to  7.5  g/ 
kW-hr  (4.8  to  5.6  g/hp-hr),  depending  on 
the  power  rating  of  the  engine.  In  the 
Tier  3  time  fi-ame,  NMHC  ♦  NOx  credits 
will  be  generated  against  the  Tier  3 
standards,  which  vary  from  4.0  to  4.7  g/ 
kW-hr  (3.0  to  3.5  g/hp-hr).  depending  on 
the  power  rating  of  the  en^ne. 

Tne  existing  Tier  1  ABT  program  for 
nonroad  engines  does  not  cover  PM 
emissions.  Beginning  with  the 
introduction  of  Tier  2  engines.  EPA  is 
including  FM  emissions  in  the  ABT 
program  in  order  to  provide 
manufacturers  with  greater  flexibility  in 
complying  with  the  new  PM  standards. 
(As  described  later,  EPA  is  allowing  the 
early  banking  of  PM  credits  from  Tier  1 
engines.)  All  PM  credits  will  be 
generated  against  the  Tier  2  standards 
until  EPA  adopts  subsequent  PM 
standards.  Because  EPA  is  including 
both  NMHC  ♦  NOx  and  PM  in  the  ABT 
program  and  given  the  tradeoff  between 
NOx  and  PM  emissions,  manufacturers 
wall  not  he  allowed  to  generate  credits 
against  the  applicable  standard  for  one 
pollutant  while  using  credits  against  the 
applicable  standard  mr  another 
pollutant  on  the  same  engine  family. 

EPA  is  setting  upper  limits  to  the 
family  emission  limit  (PEL)  values  that 
may  be  declared  under  the  new 
standards.  EPA  is  adopting  an  NMHC  ••■ 
NOx  FEL  upper  limit  of  10.5  g/kW-hr 
(7.9  g/hp-hr)  for  engines  at  or  above  130 
kW  certified  in  the  Tier  2  time  frame. 
For  Tier  2  engines  at  or  above  37  kW 
and  less  than  130  kW,  EPA  is  adopting 
a  NMHC  ♦  NOx  FEL  upper  limit  of  11.5 
g/kW-hr  (8.6  g/hp-hr).  For  Tier  3  engine 
families,  the  NMHC  *  NOx  FEL  upper 
limits  are  the  Tier  2  NMHC  *  NOx 
standards  for  the  same  power  category 
of  engines. 

For  PM.  EPA  is  adopting  a  PM  FEL 
upper  limit  of  0.54  g/kW-hr  (0.40  g/hp- 
hr)  for  engines  at  or  above  130  kW 
certified  in  the  Tier  2  time  frame. 
Engines  at  or  above  37  kW  and  less  than 
130  kW  will  have  a  PM  FEL  upper  limit 
of  1.2  g/kW-hr  (0.9  g/hp-hr)  for  Tier  2 
engines.  (EPA  is  not  adopting  a  PM  FEL 
upper  limit  beyond  Tier  2  because  EPA 


is  not  adopting  Tier  3  PM  standards  at 
this  time.) 

There  are  several  other  provisions 
EPA  is  adopting  for  the  revised  ABT 
program.  EPA  is  replacing  the  three  year 
credit  life  provision  of  the  existing  ABT 
program  with  no  limit  on  credit  life.  In 
addition.  EPA  is  eliminating  the  "buy 
high/sell  low"  power  conversion  factor 
provision  of  the  existing  ABT 
regulations  and  replacing  it  with  a  sales- 
weighted  average  power  value.  EPA  is 
including  an  adjustment  in  the 
calculation  of  credits  for  the  useful  life 
of  the  engine.  (The  existing  ABT 
program  does  not  include  any 
adjustment  for  useful  life  to  the  credit 
calculations.)  EPA  is  also  allowing 
manufacturers  to  include  engines 
certified  to  meet  the  State  of  California's 
standards  in  the  revised  ABT  program 
because  the-Califomia  ARB  is  expected 
to  adopt  the  same  standards  for  their 
nonroad  compression-ignition  engine 
control  program. 

In  a  similar  manner  to  the  existing 
ABT  provisions  for  Tier  1  engines  at  or 
above  37  kW,  EPA  is  not  requiring  any 
discounting  of  credits  from  Tier  2  or 
Tier  3  engines  with  this  final 
rulemaking.  EPA  plans  to  monitor  the 
emission  levels  of  engines  and  the  use 
of  the  ABT  program  over  the  next  few 
years.  EPA  will  take  this  information 
into  account  and  plans  to  reassess  the 
appropriateness  of  not  having  any 
discounting  of  credits  fix>m  Tier  2  and 
Tier  3  engines  as  part  of  the  2001 
feasibility  review. 

Finally,  EPA  has  decided  not  to 
finalize  two  ABT  provisions  discussed 
in  the  proposal  for  this  rule.  First,  as 
disciissed  later  in  the  equipment 
manufacturer  flexibility  section,  EPA  is 
not  adopting  the  proposed  provision 
that  would  have  given  engine 
manufacturers  the  option  to  trade  the 
NMHC  •«■  NOx  and  PM  credits  generated 
by  their  engines  to  equipment 
manufacturers.  This  is  discussed  further 
in  Section  n.E  of  this  final  rule.  Second, 
EPA  is  not  adopting  a  restriction  which 
would  have  limited  the  use  of  PM 
credits  to  the  power  category  in  which 
the  credits  were  generated.  As  with  the 
existing  Tier  1  ABT  program,  credits 
may  be  exchanged  across  all  power 
categories  at  or  above  37  kW.  (As 
described  below,  there  are  some 
restrictions  on  the  trading  of  credits  for 
engines  below  37  kW  and  trading 
credits  between  land-based  applications 
and  marine  applications.) 

b.  Special  Provisions  for  Tier  1 
Engines.  As  described  above,  EPA  is 
replacing  the  existing  ABT  program 
with  a  comprehensive  new  program. 
Based  on  EPA's  experience  with  Tier  1 
certification  and  because  of 


implementation  differences  between  the 
existing  Tier  1  provisions  and  the  newly 
adopted  Tier  2  and  later  provisions. 
EPA  is  adopting  two  changes  that  will 
specifically  affect  engines  certified  to 
the  existing  Tier  1  standards.  First,  EPA 
is  adopting  a  methodology  for 
calculating  NOx  credits  earned  from 
Tier  1  engines  that  can  be  used  for 
showing  compliance  with  the  Tier  2 
NMHC  +  NOx  standards.  Second,  EPA 
is  allowing  engine  manufacturers  to 
bank  early  PM  credits  &t>m  Tier  1 
engines  that  can  be  used  once  the  newly 
adopted  Tier  2  standards  take  effect. 
The  changes  noted  in  the  general 
provisions  discussion  above,  including 
the  unlimited  life,  use  of  average  power 
for  credit  calculations,  and  useful  life 
adjustment,  will  also  apply  to  engines  ^ 
certified  to  the  existing  Tier  1  standards. 

With  regard  to  the  generation  of  NOx 
credits  from  engines  certified  to  the 
existing  Tier  1  standards,  EPA  will 
continue  to  allow  manufacturers  to  earn 
NOx  credits,  but  not  NMHC  +  NOx 
credits.  The  NOx  credits  earned  on 
engines  certified  to  the  existing  Tier  1 
standards  can  be  used  to  show 
compliance  with  the  current  Tier  1  NOx 
standard  or  the  newly  adopted  Tier  2 
NMHC  -»■  NOx  standards.  However,  due 
to  concerns  over  the  potential  to  delay 
the  Tier  3  standards  with  credits  earned 
from  Tier  1  engines,  the  NOx  credits 
earned  on  engines  certified  to  the 
existing  Tier  1  standards  cannot  be  used 
to  show  compliance  with  the  newly 
adopted  Tier  3  NMHC  -t-  NOx  standards. 

With  regard  to  the  calculation  of  NOx 
credits  frt»m  Tier  }  engines  that  are  to 
be  banked  or  traded  and  subsequently 
used  for  Tier  2  NMHC  •«■  NOx 
compliance,  EPA  is  requiring  that  the 
value  of  the  NOx  credits  be  discounted 
unless  the  engine  on  which  the  credits 
were  earned  is  below  the  applicable  Tier 
1  standard  by  a  specified  amount.  EPA 
believes  this  requirement  is  appropriate 
due  to  concerns  that  manufacturers 
could  potentially  earn  significant  NOx 
credits  frt)m  their  current  Tier  1  engines 
and  delay  compliance  with  the  Tier  2 
standards,  and  also  to  encourage  the 
pull-ahead  of  newer  and  cleaner 
technologies.  (Credits  from  Tier  1 
engines  that  are  to  be  used  to  show 
compliance  for  other  Tier  1  engines,  are 
not  required  to  be  discounted.)  EPA  is 
adopting  a  trigger  mechanism  to 
distinguish  between  Tier  1  engine 
families  which  are  eligible  for  no 
adjustment  and  those  families  which 
must  be  adjusted.  For  engine  families 
certified  with  a  NOx  FEL  at  or  Iwlow  8.0 
g/kW-hr  (6.0  g/HP-hr).  no  discount  will 
be  applied  to  any  NO^  credits.  For 
engine  families  certified  at  a  NOx  FEL 
above  the  8.0  g/kW-hr  trigger  in  the  Tier 
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1  time  frame,  the  value  of  the  NOx 
credits  will  be  discoimted  by  35 
percent. 

With  regard  to  PM  credit  generation, 
EPA  is  allowing  early  banking  of  PM 
credits  from  Tier  1  engines  as  soon  as 
this  final  rule  becomes  effective.  Under 
the  revised  program,  the  number  of  PM 
credits  generated  will  be  calculated 
against  the  Tier  2  standards  and  may 
cmly  be  used  to  show  compliance  once 
the  Tier  2  PM  standards  take  efiiect 
Neither  the  trigger  nor  the  credit 
discounting  concept  described  above  for 
Tier  1  NOx  credits,  will  apply  to  PM 
credits. 

EPA  requested  comment  on  some 
additional  limitatitms  regarding  the  use 
of  credits  generated  from  Tier  1  engines. 
EPA  is  not  adopting  a  provision  that 
would  apply  a  suit^aige  to  NOx  credits 
used  by  a  manuCacturer  to  certify  more 
than  20  percent  of  its  fleet.  EPA  is  also 
not  adopting  any  limit  on  the  number  of 
years  a  manufacturer  may  earn  early  PM 
credits  &x>m  Tier  1  engines. 

2.  Program  for  Engines  Rated  Under  37 
kW 

-^   As  noted  earlier,  EPA  is  adopting 
standards  for  engines  rated  under  37 
kW.  These  engines  are  currently 
unregulated  by  EPA.  Therefore,  the 
existing  ABT  program  did  not  apply  to 
such  engines.  EPA  is  adopting 

-  provisions  to  include  both  land*based 
and  marine  engines  rated  imder  37  kW 
in  the  revised  ABT  program.  A  numbw 
of  issues  have  been  addressed  for  these 
engines,  including  credit  generation. 
CTMlit  lifa.  credit  calculation,  trading 
across  power  categories,  credit  exchange 
between  land-based  and  marine 
applications,  and  a  special  multi-year 
avnaging  and  banking  program.  The 
following  section  addresses  each  of 
these  issues. 

With  regard  to  credit  generation,  EPA 
is  making  credits  availAle  f(M-  both 
NMHC  ••■  NOx  emissions  and  for  PM 
emissions  as  soon  as  the  standards 
becrane  effective.  Because  many  of  the 
engines  below  19  kW  use  indirect 
injection  technology,  which  tends  to 
low-emitting,  EPA  is  requiring  that  all 
credits  generated  friHn  engines  rated 
under  19  kW  be  calculated  against  the 
Her  2  standards,  even  prior  to  the  Tier 

2  time  frame.  This  requirement  applies 
for  both  NMHC  +  NOx  credits  and  PM 
credits.  For  engines  rated  at  or  above  19 
kW  and  less  than  37  kW,  where  direct 
iniection  engines  are  more  common, 
EPA  is  requiring  that  all  engines 
generate  credits  against  the  applicable 
standards. 

For  Her  1  engines  below  37  kW,  EPA 
is  adopting  FEL  upper  limits  of  16.0  g/ 
kW-hr  (12.0  g/hp-hr)  liar  NMHC  *  NOx 


and  1.2  g/kW-hr  (0.9  g/hp-hr)  for  PM. 
These  levels  are  based  on  existing 
California  ARB  standards  for  nonroad 
diesel  engines  rated  under  19  kW.  The 
FEL  upper  limits  for  the  Tier  2 
standards  are  the  Tier  1  standards. 

With  regard  to  credit  lifia,  EPA  is 
adopting  the  unlimited  life  provisions 
for  engines  rated  imder  37  kW.  as 
described  earlier  for  engines  rated  at  or 
thove  37  kW,  with  one  exception. 
Because  of  concerns  over  the  amount  of 
credits  manufectiuers  could  earn  on 
indirect  injection  engines  under  die 
newly  adopted  Tier  1  standards  and  the 
potential  for  significant  delay  in 
implementation  of  the  Tier  2  standards, 
EPA  is  requiring  that  all  credits 
gmerated  prior  to  the  Tier  2  time  frame 
on  engines  rated  under  19  kW  expire  at 
the  end  of  2007. 

With  respect  to  credit  generation  and 
usage  calculations.  EPA  is  requiring  that 
manufecturers  use  the  sales-weighted 
average  power  for  engines  rated  under 
37  kW,  as  described  earlier  for  engines 
rated  at  or  above  37  kW.  The  inclusion 
of  useful  life  in  the  calculation  of 
credits,  as  described  earlier,  will  also 
apply  to  the  revised  ABT  program  for 
eiMines  rated  under  37  kW. 

With  respect  to  trading  across  power 
categories,  EPA  is  adopting  two 
restrictions  on  such  trading  because  of 
concerns  regarding  excessive  credit 
generation  by  low-emitting  indirect 
injectitm  engines.  First,  EPA  will  not 
allow  manuncturers  to  use  credits 
generated  on  engines  rated  under  19  kW 
to  demonstrate  compliance  for  engines 
rated  at  or  above  19  kW.  Second,  EPA 
is  prohilnting  manufacturers  from 
trading  credits  earned  on  indirect 
injection  engines  rated  at  or  above  19 
kW  to  other  manufacturers.  (This 
restrictian  applies  to  engines  at  or  above 
37  kW  as  well.)  Under  this  second 
restriction,  a  manufacturer  would  still 
be  allowed  to  \ise  such  credits  for 
averaging  or  banking  purposes  with 
other  engines  rated  at  or  above  19  kW 
that  the  manufacturer  produces  itself. 
As  part  of  the  2001  feasibility  review 
described  earlier,  the  Agency  plans  to 
reassess  the  appropriatmess  of  these 
restrictions  and  modify  them  as 
appropriate. 

Witn  respect  to  the  exchange  of 
credits  across  applications,  BPA  is 
adopting  provisions  that  will  prohilut 
manufacturers  from  using  credits 
generated  on  land-based  engines  to 
demonstrate  compliance  ibr  marine 
engines.  EPA  is  concerned  that 
manufacturers  making  engines  used  in 
both  marine  and  land-based 
applications  could  effectively  trade  out 
of  the  marine  portion  of  the  program 
giving  them  a  competitive  advantage 


over  small  marimzers  who  only  sell 
marine  engines.  EPA  will,  however, 
allow  manufactuiers  to  use  credits 
generated  on  marine  engines  to 
demonstrate  compliance  fOT  land-based 
applications. 

Finally,  EPA  is  adopting  a  special 
four-year  averaging  and  hanking 
program  for  engines  rated  under  37  kW 
due  to  the  short  lead  time  before  the 
Tier  1  standards  begin  to  apply.  The 
program  would  apply  separately  to 
engines  rated  imdw  19  kW  and  to 
engines  rated  at  or  above  19  kW  and  leas 
than  37  kW.  Under  the  spadal  program, 
manufacturers  will  be  allowed  to  create 
a  negative  balance  of  credits  for  the  first 
two  years  the  Tier  1  standards  apply. 
This  negative  balance  ivill  have  to  be 
eliminated  by  the  end  of  the  fourth  year 
oftCT  the  Tier  1  standards  become 
applicable  along  with  a  ten  peroent 
penalty  for  any  negative  balance  of 
credits  carried  over  from  one  year  to  the 
next.  Under  this  special  jMogram. 
manufacturers  wiU  not  be  allowed  to 
use  emission  credits  obtained  throu^ 
trading  vrith  other  engine  manufacturers 
to  offwt  their  negative  credit  balances. 
The  manufacturer  must  oCbet  their 
negative  balances  within  positive 
credits  generated  from  their  own 
engines. 

E.  Flexibility  for  Equipment 
Manufacturers 

In  implementing  the  new  standards. 
EPA  desires  to  avoid  unnecessary 
hardship  for  equipment  manufactums 
(sometimes  referred  to  as  original 
equipment  manufacturers  or  CXMs). 
who  install  diesel  engines  in  their 
products.  There  is  concern  that  engine 
suppliers  may  not  always  provide 
adequate  lead  time  for  die  equipment 
redMigns  needed  to  accommodate 
engine  design  changes  sudi  as  mounting 
locations  and  heat  rejection  loads.  For 
some  CKMs.  even  timely  information  on 
the  new  engine  designs  may  not  be 
sufficient  because  of  the  sheer  volume — 
of  redesign  work  needed  to  change 
diverse  product  offerings  with  limited 
engineering  staffs. 

In  response  to  these  concerns,  the 
Agency  is  including  in  this  final  rule  an 
C£M  transition  program  to  provide 
equipmmt  manufacturers  with  some 
ocmtrol  of  the  transition  process  to  new 
standards.  The  design  of  this  program  is 
based  on  extensive  discussions  with 
involved  parties  pri(X'  to  the  proposal, 
on  recommendations  made  in  tba  repmt 
of  the  panel  convened  for  this  rule 
under  the  Small  Business  Regulatofy 
Enforcement  Fairness  Act  of  1996 
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(SBREFA).'  and  on  written  comments 
received  on  the  proposal.  It  represents 
an  effort  on  the  part  of  the  Agency  to 
accommodate  the  flexibility  needs  of  an 
extremaly  diverse  industry  without 
introducing  competitive  advantages, 
and  while  maintaining  the 
environmental  benefit  sought  in  the 
standard-setting  program. 

The  OEM  transition  program  consists 
of  four  major  elements,  each  directed  at 
a  specific  need.  Although  they  involve 
certain  planning  and  recordkeeping 
responsibilities  if  taken  advantage  of,  all 
of  tnese  elements  are  voluntary.  An 
OEM  has  the  option  to  continue  to  do 
business  as  under  the  current 
regulations,  subject  to  the  prohibited 
acts  provisions  of  40  CFR  Part  89, 
Subpart  K.'  The  elements  of  the 
program  are  a  percent-of-production 
allowance,  a  small-voliune  allowance, 
continuance  of  the  Tier  1  allowance  to 
use  up  existing  inventories  of  engines, 
and  availability  of  hardship  relief.  Each 
of  these  is  discussed  in  detail  below. 

One  element  of  the  proposed  program 
that  is  not  being  finalized  is  a  provision 
for  OEMs  to  obtain  and  use  ABT 
program  credits.  The  ABT  provision  is 
not  being  finalized  because  it  would 
likely  be  little  used  and  would  greatly 
complicate  the  ABT  program.  It  should 
be  noted  that  OEMs  may  achieve  a 
similar  benefit  by  working  to  have  their 
engine  suppliers  directly  obtain  and 
retire  AST  credits  in  order  to  produce 
more  previous-tier  engines  for  the  OEM. 
Further  explanation  of  this  decision  is 
provided  in  the  Summary  and  Analysis 
of  Comments  for  this  Bnal  rule. 

Another  proposed  program  element 
that  is  being  approached  differently 
concerns  an  expanded  exemption 
allowance  for  fann  and  logging 
equipment.  EPA's  rationale  for  limiting 
special  treatment  to  farm  and  logging 
equipment  was  not  supported  by 
commenters,  even  those  who  were 
likely  to  benefit  from  it.  Commenters 
identified  a  wide  range  of  other 
appUcations  and  special  situations  that 
involved  the  same  or  comparable 
considerations  as  those  related  to  farm 
and  logging  applications.  As  described 
further  in  the  Percent-of-Production 
Allowance  discussion  below,  EPA  is 
therefore  allowing  expanded  flexibility 


■<>"|ustirication  for  Amendments  to  40  CFR  Part 
89,"  EPA  memorandum  (rom  Greg  Orehowaky  to 
Oodut  A-96-40.  August  21. 1997. 

'  "Final  Report  of  the  SBREFA  Small  Busineu 
Advocacy  Review  Panel  for  Control  of  Emissions  of 
Air  Pollution  from  Nonroad  Diesel  Engines",  May 
23. 1997  (available  in  Air  Docket  A-9e-^0). 

■Section  S9. 1003(a)(6)  ha«  been  revised  in  the 
final  rule  to  clarify  that  certincates  of  conformity 


for  all  applications  equally,  not  just  for 
farm  and  logging  equipment. 

1.  Percent-of-Production  Allowance 

£ach  equipment  manufacturer  may 
install  engines  not  certified  to  new 
emission  standards  in  a  limited 
percentage  of  machines  produced  for 
the  U.S.  market.  This  percentage  applies 
separately  to  each  power  category  and  is 
expressed  as  a  cumulative  percentage  of 
80  percent  over  the  7  years  begiiuiing 
when  the  Tier  2  standard  first  applies  in 
the  category  (Tier  1  for  power  categories 
under  37  kW).  No  exemptions  are 
allowed  after  the  seventh  year.  For 
example,  an  OEM  may  exempt  40 
percent  of  its  1999  production  of 
machines  that  use  engines  rated 
between  19  and  37  kVV,  30  percent  of  its- 

2000  production,  and  10  percent  of  its 

2001  production.  If  the  same  OEM  were 
to  produce  machines  using  engines 
rated  between  8  and  19  kW,  a  separate 
cxunulative  percentage  allowance  of  80 
percent  would  apply  to  these  machines 
during  the  seven  years  beginning  in 
2000. 

The  Agency  recognizes  that  the  80 
percent  exemption  allowance,  were  it  to 
be  used  to  its  maximum  extent  by  all 
OEMs,  would  bring  about  the 
introduction  of  cleaner  engines  several 
months  later  than  would  have  occurred 
if  the  new  standards  were  to  be  fully 
implemented  on  their  efiiective  dates. 
However,  the  Agency  notes  too  that  the 
allowance  is  truly  that — an  allowance  to 
be  tapped  as  needed  to  assist  OEMs  in 
dealing  with  implementation  problems 
that  might  arise.  EPA  is  aware  that  many 
engine  designs  being  planned  for  the 
new  standards  will  nt  the  equipment 
with  little  change.  Also,  the  desire  of 
engine  manufactiuers  to  avoid 
producing  two  engine  designs  that,  from 
an  applications  persi>ective,  are 
redundant,  will  prompt  them  to  change 
over  to  the  new  designs  as  quickly  as 
they  can  accommodate  their  customers' 
needs.  Although  there  is  no  way  of 
knowing  at  this  time  how  many 
exempted  engines  will  be  produced,  the 
Agency  believes  it  will  be  substantially 
less  than  the  allowance.  Moreover,  the 
OEM  flexibility  program  has  been 
integrated  with  die  standard-setting 
process  from  the  begiiming  of  this 
rulemaking,  and  as  such  it  is  a  key 
factor  in  enabUng  the  initiation  of  new 
standards  according  to  the  adopted 
schedule. 

Machines  that  use  engines  built  before 
the  standard  goes  into  effect  need  not  be 
included  in  the  exemption  count. 
Engines  that  produce  emissions  at 
hi^er  levels  than  the  standards,  but  for 
which  the  engine  manufacturer  uses 
ABT  program  credits  to  demonstrate 


compliance,  count  as  complying 
engines.  In  power  categories  above  37 
kW,  the  exempted  engines  must  comply 
with  Tier  1  standards.  In  power 
categories  below  37  kW,  tne  exempted 
engines  may  be  uncertified. 

The  Agency  has  expanded  the 
percent-of-production  allowance  from 
the  proposed  level  because  niunerous 
commenters  pointed  out  that  there  are 
applications  other  than  farm  and  logging 

auipment  for  which  the  proposed 
owance  is  inadequate.  The  Agency 
reviewed  these  comments  and 
concluded  that  some  additional 
flexibility  is  warranted  to  meet  the 
requirements  of  paragraph  213(a)(3)  of 
the  Clean  Air  Act  calung  for  the 
"greatest  degree  of  emission  reduction 
adiievable"  given  certain  criteria, 
including  "the  cost  of  applying  such 
technology  within  the  timie  available  to 
manufacturers".  The  Agency  is  also 
convinced  by  the  comments  and  its  own 
review  of  equipment  redesign 
challenges  mat  the  need  for  this 
flexibility  is  widespread  across  the 
regulated  power  buids.  For  example, 
many  smaller  engines  must  fit  into  very 
compact  equipment  packages  for  which 
cost  considerations  are  paramount;  farm 
equipment  predominates  in  the 
mediiun-size  power  bands:  and  the 
largest  engines  are  typically  used  in 
very  low  sales-volume  equipment 
models,  for  which  aggressive  redesign 
schedules  may  be  costly  or  impossible. 

This  approach  is  superior  to 
attempting  to  identify  all  applications 
and  situations  deserving  of  special 
treatment  and  either  assigning 
individual  allowances  to  them  or 
granting  exemptions  on  a  request  basis, 
because  it  maintains  the  proposal's 
focus  on  giving  OEMs  long-range 
control  over  how  they  use  their  assigned 
pool  of  exemptions  for  their  products 
affacted  by  each  new  set  of  standards, 
rather  than  on  dictating  category-by- 
category  or  model-by-model  allowances. 
It  also  serves  the  goal  of  avoiding 
unnecessary  complexity  by  avoiding  the 
need  for  numerous  equipment  category 
definitions  and  exemption  "account" 
calculations,  a  goal  that  was  supported 
by  several  commenters. 

The  choice  of  a  cumulative  percent 
allowance  of  80  percent  is  based  on  the 
Agency's  best  estimate  of  the  degree  of 
flexibility  needed  to  meet  the 
requirements  of  the  Clean  Air  Act.  EPA 
believes  the  80  percent  allowance 
responds  to  the  need  for  flexibility 
identified  by  commenters  while 
ensuring  approximately  the  same  level 
of  emission  reductions  originally 
proposed.  EPA  has  examined  the  impact 
on  enviroiunental  benefits  of  the 
combination  of  changes  being  finalized 
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for  this  program,  including  this 
expanded  allowance  for  all  equipment 
and  the  decision  to  treat  agricultural 
equipment  as  part  of  this  pool.  Although 
the  actual  impact  will  depend  on  the 
degree  to  which  the  industry  takes 
advantage  of  the  flexibility  provisions, 
the  Agency  has  determined  that  the  net 
effect  will  be  roughly  equivalent  to  the 
impact  of  the  proposed  program.  The 
Summary  and  Analysis  of  Comments 
document  and  the  Final  RIA  provide 
additional  information  regarding  this 
decision  and  its  net  environmeitfal 
impact. 

2.  Small  Volume  Allowance 

The  percent-of-production  approach 
described  above  may  provide  Uttle 
benefit  to  small  businesses  focused  on  a 
small  number  of  equipment  models. 
Therefore  EPA  is  allowing  equipment 
manufacturers  to  exceed  the  percent-of- 
production  allowances  described  above 
during  the  same  years  affected  by  the 
allowance  program  for  general 
applications,  provided  they  limit  the 
number  of  exempted  engines  used  in 
each  power  category  to  700  total  over 
the  7  years,  and  to  200  in  any  one  year. 
In  addition,  manufactiuers  making  use 
of  this  provision  must  limit  exempted 
engines  to  a  single  engine  family  (or  to 
a  single  manufactiuer  for  engines  rated 
\mder  37  kW)  in  each  power  category. 
These  restrictions  are  considered 
necessary  to  maintain  the  intent  of  this 
provision — helping  small  businesses 
with  limited  product  offerings — rather 
than  giving  bigger  exemption 
allowances  for  larger  OEMs  who  can 
effectively  use  the  percent-of- 
production  provisions. 

3.  Existing  Inventory  Allowance  and 
Replacement  Engines 

The  Tier  1  rule  for  engines  rated  at  or 
above  37  kW  included  a  provision  for 
OEMs  to  continue  to  use  uncertified 
engines  built  prior  to  the  effective  date 
of  Tier  1  standards,  until  uncertified 
engine  inventories  are  depleted.  It  also 
prohibited  purposeful  stockpiling  of 
uncertified  engines.  EPA  is  extending 
this  provision  to  the  Tier  1-to-Tier  2  and 
Tier  2-to-Tier  3  transitions,  as  well  as  to 
the  under  37  kW  engines.  The  existing 
provision  that  provides  an  exception  to 
the  Tier  1  compliance  regulations  for 
the  sale  of  replacement  engines  is  also 
being  extended  to  engines  covered  by 
this  action.  In  extending  this  provision, 
the  Agency  is  requiring  that  engines 
built  to  replace  certified  engines  be 
identical  in  all  material  respects  to  an 
engine  of  a  previously  certified 
configuration  that  is  of  the  same  or  later 
model  year  as  the  engine  being  replaced. 
Hie  term  "identical  in  all  materiai 


respects"  allows  for  minor  differences 
that  would  not  reasonably  be  expected 
to  affact  emissions. 

4.  Hardship  Relief  Provision 

EPA  is  providing  a  safety  valve 
provision  whereby  an  OEM  that  does 
not  make  its  own  engines  could  obtain 
limited  additional  relief  by  providing 
evidence  that,  despite  its  best  efforts,  it 
cannot  meet  the  implementation  dates, 
even  with  the  OEM  transition  program 
provisions  outlined  above.  Such  a 
situation  might  occiu-  if  an  engine 
supplier  without  a  major  business 
interest  in  the  OEM  were  to  change  or 
drop  an  engine  model  very  late  in  the 
implementation  process.  This  concept 
was  put  forward  for  consideration  in 
this  rulemaking  by  the  Small  Business 
Advocacy  Review  Panel  convened 
under  SBREFA,  as  a  means  of 
addressing  small  business  concerns. 
Comments  received  on  the  proposal, 
however,  have  convinced  the  Agency 
that  these  concerns  are  not  limited  to 
small  businesses. 

Appeals  for  hardship  relief  must  be 
made  in  writing,  must  be  sulnnitted 
before  the  earliest  date  of 
noncompliance,  must  include  evidence 
that  failure  to  comply  was  not  the  feult 
of  the  OEM  (such  as  a  supply  contract 
broken  by  the  engine  supplier),  and 
must  include  evidence  that  serious 
economic  hardship  to  the  company  will 
result  if  relief  is  not  granted.  The 
Agency  intends  woric  with  the  applicant 
to  ensure  that  all  other  remedies 
available  under  the  flexibility 
provisions  are  exhausted  before  granting 
additional  relief,  and  would  limit  the 
period  of  relief  to  no  more  than  one 
year.  Furthermore,  applications  for 
hardship  reUef  will  only  be  accepted 
during  the  first  year  after  the  effective 
date  of  an  applicable  new  emission 
standard. 

To  avoid  the  creation  of  a  self- 
fulfilling  prophecy,  by  which  the  very 
existence  of  this  provision  prompts 
engine  manufacturers  to  delay  engine 
developments,  the  Agency  wishes  to 
make  clear  that  it  expects  this  provision 
to  be  rarely  used.  Each  granting  of  relief 
would  be  treated  as  a  separate 
agreement  with  no  prior  guarantee  of 
success,  and  with  the  inclusion  of 
measures,  agreed  to  in  writing  by  the 
OEM.  for  recovering  the  lost 
environmental  benefit. 

5.  Enforcement  and  Recordkeeping 
Requirements 

Engine  manufecturers  will  be  allowed 
to  continue  to  build  and  sell  the  engines 
needed  to  meet  the  market  demand 
created  by  the  OEM  transition  program, 
provided  they  receive  written  assurance 


from  the  engine  purchasers  that  such 
engines  are  being  procured  for  this 
piupose.  Engine  manufacturers  who 
participate  in  this  program  will  be 
requited  to  annually  provide 
informatiiHi  on  the  number  of  such 
engines  produced  and  on  who  they  are 
provided  to.  in  order  to  help  EPA 
prevent  abuse  of  the  program. 

C^Ms  dioosing  to  take  advantage  of 
the  alloMrances  must:  (1)  keep  records  of 
the  production  of  all  pieces  of 
equipment  excepted  under  the 
allowance  provisions  for  at  least  t%vo 
full  years  after  the  final  year  in  which 
allowances  are  available  for  each  power 
category;  (2)  include  in  such  records  the 
serial  and  model  numbers  and  dates  of 
production  of  equipment  and  installed 
engines,  rated  power  of  each  engine, 
and  the  calculations  used  to  verify  that 
the  allowances  have  not  been  exceeded 
in  each  power  category;  and  (3)  make 
these  records  available  to  the  Agency 
upon  request.  The  Agency  intends  to 
conduct  only  limited  audits  of  these 
records,  and  expects  that  scrutiny  by  the 
OEMs  of  their  competitors'  products 
will  help  identify  potential  candidates 
for  audits. 

Secondary  manufecturers  who  modify 
or  relabel  and  resell  new  equipment 
already  introduced  into  commerce 
would  be  subject  to  the  regulations  in 
the  same  way  as  independent  dealers 
and  distributors.  These  regulations 
primarily  concern  tampering.  EPA's 
desire  to  Umit  the  number  of  machines 
using  noncomplying  engines  is  therefore 
satisfied  by  regulation  of  the  original 
equipment  manufecturers  who  install 
the  engine  into  the  machine,  such  that 
the  secondary  manufecturers  do  not 
need  exemption  alloMrancas.  They  may 
sell  as  many  machines  with 
noncomplying  engines  as  they  are 
legally  able  to  obtain. 

All  entities  that  are  under  the  control 
of  a  common  entity,  and  that  meet  the 
definition  of  a  nonroad  vehicle  or 
nonroad  equipment  manufectiirer.  must 
be  considereo  together  for  the  piuposes 
of  applying  exemption  allowances.  This 
provides  certain  benefits  for  the  purpose 
of  pooling  exempticms  but  also 
precludes  the  abuse  of  the  small  volume 
allowances  that  would  exist  if 
companies  could  treat  each  operating 
unit  as  a  separate  OEM. 

EPA  recognizes  that  the  OEM 
transition  program  may  involve  a 
certain  amount  of  complexity  and 
administrative  burden  that  was  not 
present  for  OEMs  under  the  Tier  1  rule, 
which  limited  the  compliance  optiaos 
for  OEMs.  However,  this  program  is 
entirely  voluntary  and  manufacturers 
wishing  to  implement  the  new 
standards  in  the  same  manner  as  fw  the 
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Tier  1  regulations  are  free  to  do  so.  The 
Agency  intends  to  develop  guidance  to 
assist  OEMs  in  taking  advantage  of  these 
provisions,  but  also  intends  to  fully 
enforce  the  regulations  in  order  to 
ensure  a  fair  implementation  process 
that  achieves  the  environmental  benefit 
sought  in  setting  new  standards. 

F.  Flexibility  for  Post-Manufacture 
Marinizers 

Post-manufocture  marinizers  (PMMs) 
.  produce  marine  engines  by  modifying 
engines  purchased  £rom  other 
manufacturers.  They  are  therefore 
subiect  to  both  the  engine 
manufactiuer's  concern  about  certifying 
engines  to  the  standards  and  the  O^'s 
concern  about  timely  delivery  of 
redesigned  engines  from  their  engine 
suppliers. 

EPA  recognizes  that  the  potential 
unavailability  of  certified  base  engines 
may  make  it  difficult  for  PMMs  to 
comply  with  the  proposed  emission 
control  program,  since  they  may  not  be 
d>le  to  obtain  base  engines  in  time  to 
adjust  their  marinization  process, 
especially  considering  that  most  of  the 
marine  engines  affscted  by  this  rule  ara 
subject  to  standards  beginning  in  1999. 
Based  on  these  concerns,  EPA  has 
determined  that  the  proposed  emission 
standards  would  not  be  feasible  for 
PMMs  who  produce  marine  engines 
under  37  kW  without  some  flexibility 
provisions  beyond  those  available  in  the 
ABT  program.  As  a  result  EPA  is 
finalizing  two  additional  flexibility 
provisions  for  PMMs. 

First,  the  OEM  flexibility  provisions 
discussed  above  are  being  extended  to 
PMMs,  as  proposed.  Second,  provided 
they  inform  EPA  in  writing  before  the 
date  Tier  1  standards  would  take  effect, 
PMMs  may  elect  to  delay  the  effective 
dates  applicable  to  marine  engines 
under  37  kW  for  one  year,  instead  of 
using  the  OEM  flexibility  provisions. 
PMMs  may  not  take  advantage  of  both 
the  delayed  e%ctive  data  provision  and 
the  OEM  flexibility  provisions. 

Although  it  provides  a  substantial 
boost  in  certainty  to  PMMs.  the  optional 
1-year  delay  provision  will  have  a  very 
small  environmental  impact.  This  is 
because:  (1)  the  marine  engines  under 
37  kW  produced  by  PMMs  are  a  very 
small  part  of  the  total  nonroad  diesel 
engine  production,  (2)  these  engines 
produce  relatively  low  emissions  due  to 
their  small  size  and  low  usage 
characteristics,  and  (3)  the  total  number 
of  engines  potentially  exempted  under 
this  flexibility  provision  is  not  much 
greater  than  that  possible  under  the 
exemption  allowance  provisions. 


G.  Control  ofCmnkcase  Emissions 

Crankcase  gases  are  those  exhaust 
gases  that  discharge  (blowby)  into  the 
crankcase  via  the  clearance  tietween  the 
piston  and  the  cylinder  wall.  On  most 
engines  (those  engines  with  open 
crankcases).  these  gases  eventually 
escape  from  the  crankcase  into  the 
atmosphere.  Some  manufacturers 
produce  engines  that  route  crankcase 
vapors  to  the  air  intake  system  of  the 
equipment;  such  a  design  is  called  a 
closed  crankcase.  This  method,  also 
called  positive  crankcase  ventilation, 
recirculates  blowby  gases  through  a 
valve  back  to  the  intake  manifold  to  be 
burned  in  the  combustion  chamber.' 

Since  1985.  closed  crankcases  have 
been  required  in  naturally  aspirated 
(non-turoocharged)  highway  diesel 
engines  (45  FR  4136.  January  21. 1980). 
Turbochaiged  engines  have  not  been 
required  to  have  crankcase  emission 
controls  due  to  concerns  related  to 
problems  associated  with  the  diuability 
and  effiactiveness  of  turbochaiger  and 
aftercooler  components  which  can  be 
affected  by  recycling  eases  containing 
particulate  matter  and  corrosive  gases. 
EPA  is  extending  the  cloaed  crankcase 
requirement  to  nonroad  engines, 
including  the  exemption  for 
turbochaiged  diesel  engines.  Many 
naturally  aspirated  nonroad  engines  are 
already  equipped  with  this  tec&ology: 
for  those  nonroad  engine  models  still 
manufactured  with  open  crankcases. 
EPA  expects  that  closed-crankcase 
technology  will  be  readily  transfiarable. 
EPA  has  included  the  cost  of  closing 
crankcases  in  the  analysis  of  the  costs  of 
complying  with  the  new  standards.  EPA 
had  originally  proposed  to  apply  the 
closed  crankcase  requirement  to  some 
Tier  1  engines,  but  has  now  decided  to 
apply  it  only  Tier  2  and  later  naturally 
aspirated  engines  because  of  lead-time 
concerns.  This  delay  will  not  have  a 
major  environmental  impact  because  it 
is  short,  directed  at  a  small  segment  of 
the  engine  market,  and  confined  to  a 
minor  emission  source  relative  to 
exhaust  emissions. 

EPA  will  also  allow  manufacturers  to 
comply  with  this  requirement  by 
routing  the  crankcase  emissions  into  the 
exhaust.  Manufactiuen  choosing  this 
option  would  effiectively  be  required  to 
reduce  their  engine-out  exhaust 
emissions  further  than  other 
manufacturers  that  choose  to  route  the 
crankcase  emissions  into  the  engine 
intake.  It  is  important  to  note  that  this 
optional  approach  will  require  that  the 
engine  (and  equipment)  be  designed  so 
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that  the  routing  would  occur  under  all 
in-use  conditions.  Manufacturers  using 
this  approach  will  be  required  to  modify 
their  deterioration  factore  to  accoimt  for 
increases  over  time  in  crankcase 
emissions.  EPA  will  also  consider  using 
this  approach  in  the  future  for 
controlling  crankcase  emissions  fiom 
tuifoochar^sd  engines,  which  are 
cinrently  uncontrolled.  The  advantage 
of  this  approach  is  that  allows 
manufecturers  the  flexibility  to  either 
route  crankcase  emissions  into  the 
engine  intake,  thereby  combusting  the 
crankcase  emissions  of  hydrocarbons 
and  CO,  or  to  route  the  emissions  into 
the  exhaust  (where  they  would  be 
measured  as  part  of  the  exhaust 
emissions)  and  to  reduce  the  total 
exhaust  emissions  using  other  means. 

H.  Control  of  Smoke 

1.  Standards  and  Procedures 

In  1994.  EPA  finalized  smoke 
standards  for  nonroad  diesel  engines 
rated  at  or  above  37  kW.  The  specified 
measurement  method  and  calculations 
are  from  40  CFR  Part  86.  Subpart  I. 
which  was  developed  for  highway 
engines.  EPA  is  making-no  major 
changes  to  the  smoke  emission 
standards  and  procedures  currently  in 
place. 

EPA  is  extending  the  smoke  standards 
to  diesel  engines  rated  under  37  kW, 
bringing  these  engines  under  the  same 
reguutory  framework  as  the  larger 
engines.  While  these  new  standards  may 
lead  to  lower  smoke  levels  from  some 
engioes,  the  principal  intent  of  setting 
standards  is  to  prevent  increased  levels 
of  smoke  as  engines  are  redesigned  to 
comply  with  Tier  2  and  Tier  3  standards 
for  gaseous  and  particulate  emissions. 
The  same  numerical  standards  apply  to 
the  small  engines.  With  minor 
exceptions,  the  same  procedure, 
equipment,  and  calculation  methods  ara 
also  specified  for  these  engines. 

In  applying  the  smoke  standards  and 

Erocedures  to  engines  rated  imder  37 
W,  EPA  has  chosen  to  exempt  one- 
cylinder  engines.  EPA  believes  that 
operation  and  testing  of  these  engines  is 
unique  in  ways  that  would  need  to  be 
addressed  before  applying  smoke 
standards.  For  example,  one-cylinder 
engines  operating  on  the  specified  test 
procedure  produce  pufiis  of  smoke  that 
may  make  the  smoke  measurement 
erratic.  EPA  is  therefore  postponing  the 
regulation  of  smoke  from  these  one- 
cylinder  engines  until  a  later 
rulemaking.  The  Agency  believes  the  air 
quality  impact  of  this  postponement 
will  be  minimal  because  the  large 
majority  of  one-cylinder  diesel  engines 
are  used  in  generator  sets  and  other 
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steady-state  applications,  which  rarely 
experience  acceleration  modes — the 
principal  focus  of  smoke  standards.  In  a 
similar  manner,  because  two-cylinder 
engines  operating  on  the  specified  test 
procedure  may  also  produce  pufiis  of 
smoke  that  would  make  the  smoke 
measxirement  erratic,  though  to  a  lesser 
degree  than  single-cylinder  engines, 
EPA  vidll  permit  manufiacturere  the 
option  of  testing  two-cylinder  engines 
with  a  preconditioned  muffler  of  the 
type  used  in  the  field.  Such  an  engine 
configuration  is  the  same  as  that  found 
in  use.  and  thus  will  ensure  meaningful 
control  of  in-use  smoke,  even  though 
instantaneous  smoke  emissions  may  be 
flattened  out  somewhat,  resulting  in 
potentially  reduced  levels  of  measured 
smoke.  Engines  with  more  than  two 
cylindere  will  ctHitinue  to  be  tested 
without  a  muffler,  which  is  a  "worst 
case"  condition. 

EPA  is  also  slightly  modifying  the 
exhaust  pipe  diameter  specifications 
found  in  40  CFR  Part  86,  Subitart  I.  The 
previous  specifications  called  for  a  2 
inch  (5  centimeters  (cm))  inside 
diameter  exhaust  pipe  for  testing  any 
engine  rated  imder  101  horsepower  (hp) 
iuB'rimiiin  (75  kW).  and  a  5  inch  (13  cm) 
inside  diameter  exhaust  pipe  for  the 
testing  any  engine  with  a  rated  power  of 
301  hp  (225  kW)  or  greator.  In  this 
action,  the  Agency  is  specifying  that 
engines  rated  between  50  and  100  hp 
(37  and  75  kW)  be  tested  with  a  2  inch 
(5  cm)  inside  diameter  exhaust  pipe, 
while  engines  rated  imder  50  hp  (37 
kW)  should  be  tested  with  an  exhaust 
pipe  of  1.5  inches  (3.8  cm).  EPA  is  also 
specifying  that  all  engines  rated  over 
500  hp  (373  kW)  should  be  tested  with 
an  exhaust  pipe  of  6  inches  (15.2  cm). 

EPA  is  not  establishing  smoke 
requirements  for  propulsion  marine 
diesel  engines  rated  under  37  kW.  EPA 
has  concluded  that  the  existing  smoke 
test  procedures  are  not  appropriate  for 
small  propulsion  marine  engines.  The 
Agency  believes  that  the  small 
environmental  risks  associated  with 
sm(^  emissions  from  such  engines  do 
not  justify  the  creation  of  special  smoke 
test  procedures  for  them  at  this  time. 
EPA  expects  to  reconsider  this  issue  in 
the  future  at  the  same  time  that  it 
reconsidera  other  smoke  issues.  Finally. 
EPA  is  dropping  smoke  requirements  for 
constant  speed  engines  until  a  smdce 
test  becomes  available  for  these  engines, 
because  the  current  smoke  test  cannot 
eCfoctively  be  performed  on  them.  The 
Agency  believes  the  air  quality  impact 
will  be  minimal  because  these  engines 
.  do  not  often  experience  acceleration 
modes,  which  are  the  principal  focus  of 
smoke  standards. 


2.  Future  Reconsideration  of  Smoke 
Issues 

An  International  Standards 
Organization  committee  (ISO  TC70/ 
SC8/WG1)  has  been  developing  a  smoke 
test  procedure  specifically  for  nonroad 
engines.  The  EPA  and  regulated 
industry  recognize  the  value  of 
harmonized  test  procedures  and 
standards  limits.  However,  this  ISO 
procedure  has  not  been  finalized  and 
thus  is  not  included  in  this  rulemaking. 
EPA  has  analyzed  the  draft  ISO 
procedure  (8178-9)  and  concluded  that 
most  of  its  elements  would  be 
appropriate  for  adoption.  Thus,  the 
Agency  expects  that  it  will  adopt  the 
ISO  smdce  raeesurement  procedure  after 
it  is  finalized.  At  thattime  EPA  may 
also  reconsider  die  issues  related  to  the 
use  of  mufflen,  single-cylinder  and  two- 
cylinder  engines,  constant  speed 
engines,  marine  engines  and  standard 
exhaust  pipe  diameters.  It  is  important 
to  note  that  the  ISO  8178-9  smoke 
emissions  test  procedure  is  very 
different  from  the  procedure  specified 
in  Subpart  I  of  Part  86.  As  a 
consequence  ,  if  EPA  adopts  the  ISO 
8178-9  procedure,  then  it  will  also  need 
to  revise  the  numerical  limit  values  to 
be  associated  with  the  ISO  procedure. 
EPA  believes  the  appropriate  numerical 
standard  that  should  be  associated  with 
ISO  8178-9  peak  measurements  is  likely 
to  be  within  the  range  of  20  to  30 
percent  opacity.  It  isimportant  to  note, 
however,  that  this  is  only  a  preliminary 
estimate. 

EPA  also  expects  to  give  future 
consideration  to  the  need  for  an  in-use 
smoke  test.  Some  state  governments 
have  expressed  a  desire  for  a  smoke 
regulatory  program  that  would  enable 
them  to  test  in-use  nanroad  engines  in 
a  manner  that  would  permit  action 
against  gross  emitters  of  smoke.  The 
main  elements  of  such  a  program  would 
be  a  certificaticm  smcrice  requirement  for 
new  engines.  EPA  guidance  for  state  in- 
use  smoke  control  programs  (including 
an  in-use  smcd^e  test  procedure  and 
accompanying  limit  values),  and  a 
means  by  which  the  data  from  the  two 
programs  could  be  related.  The  current 
smoke  test  procedure  from  Part  86, 
Subpart  I.  does  not  provide  data 
comparable  to  the  most  practical  in-use 
smoke  test  procedure  (a  snap 
acceleration  with  measured  opacity). 
Based  on  the  current  draft  ISO  8178-9 
certification  smoke  test  procedure.  EPA 
believes  the  future  ISO  test  vnll  provide 
the  desired  linkage. 


/.  Voluntary  Low-Emitting  Engine 
Program 

Officials  representing  certain  dties, 
states,  or  regions  in  the  U.S.  have 
expressed  interest  in  developing 
incentive  programs  to  encourage  the  use 
of  engines  that  go  beyond  federal 
emission  standuds.  EPA  also  would 
like  to  encourage  manufacturers  to 
initiate  demonstration  projects  to  prove 
out  these  technologies  in  areas  where 
there  is  a  particular  need  for  superior 
emission  controls.  Q'A  is  therefore 
fjnwliring  a  set  of  voluntary  standards 
that  may  be  used  to  earn  a  designation 
as  a  "Blue  Sky  Series"  low-emitting 
engine.  The  program,  if  successful,  will 
lead  to  the  introduction  and  more 
vvidespieed  use  of  these  low-emissi(m 
technologies.  Possible  incentives  to 
encourage  production  of  these  engines 
are  described  below. 

Central  to  the  purpose  of  the 
voluntary  standards  is  the  need  to 
demonstrate  superior  control  of 
particulate  emissions.  Because  of  the 
sensitivity  of  particulate  emissions  to 
test  cycles,  as  described  in  Section  m. 
testing  on  a  transient  cycle  is  an 
important  element  of  the  program  for 
Blue  Sky  Series  engines.  EPA  has  begun 
work  toward  developing  transient  test 
cydes  for  nonroad  equipment,  but  there 
is  not  yet  any  established  or  proven 
nonroed  transient  cyde.  The  higbway 
test  cycle,  while  not  developed  for 
nonroad  engine  c^iation.  would  result 
in  a  significant  degree  of  control  for 
nonroad  equipment.  EPA  has  tfaereflMe 
spedfied  the  nigbway  transient  test 
cyde  to  evaluate  emission  levels 
relative  to  the  voluntary  standards.  If 
EPA  adopts  a  transient  test  for  certifying 
nonroad  engines  in  the  future,  the 
Agency  will  accordingly  re-evaluate  the 
test  cycle  and  standaids  for  Blue  Sky 
Series  engines. 

To  best  align  with  future  emission 
standards.  Tier  3  emission  levels,  where 
applicable,  wme  diosen  as  the  best  level 
for  defining  Blue  Sky  Sales  engines. 
This  represents  a  reduction  of 
approximately  40  peromt  beyond  the 
Tier  2  NMHC  +  NOx  levels.  For  PM 
em'it^'nn*  and  for  mgines  with  no  Tier 
3  standards,  a  calculated  level 
corresponding  to  a  40  percent  reduction 
beyond  Tier  2  levels  will  be  used  to 
qualify  as  a  Blue  Sky  Series  engine  (see 
Table  3). 

Table  3.— Voluntary  Emission 

STANOAROS  in  Q/KW-HR  (GAtP-HR) 


Rated  brito 
po»»er{l(W) 

WMMCtrRJx 

PM 

4.6 
(3.4) 

0.48 
(0J6) 
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Table     3.— Voluntary     Emission 
Standards  in  q/kW-hr  (q/hp- 
HR>— Continued 


Rated  brake 
power  (kW) 

NMHC>NOx 

PM 

a^kWkig  

4.5 
(3.4) 
4.5 

048 

19dtW<37  

(0.36) 
0.36 

37skW<75  

(3.4) 
4.7 

(0.27) 
0.24 

75skW<130  

(3.5) 
4.0 

(0.18) 
0.18 

130skWs560  

(3.0) 
4.0 

(0.13) 
0.12 

kW>560  

(3.0) 
3.8 

(0.09) 
0.12 

(2.8) 

(0.09) 

Blue  Sky  Series  engines  need  to  meet 
all  the  requirements  that  would 
otherwise  be  applicable  to  Tier  2 
engines.  This  would  include  allowable 
maintenance,  warranty,  useful  life, 
rebuild,  and  deterioration  factor 
provisions.  Manufacturers  must 
demonstrate  compliance  with  the  CO 
standard  by  comparing  the  emission 
levels  generated  on  the  highway  test 
cycle  with  the  numerical  value  of  the 
CO  standard  for  the  applicable  tier  of 
nonioad  engines  for  that  model  year. 
Manufacturers  must  also  demonstrate 
compliance  with  applicable  smoke 
standards. 

Repeating  the  certification  process  to 
develop  and  submit  test  data  to  make  a 
highway  engine  available  for  nonroad 
use  adds  a  significant  hurdle  to  engines 
expected  to  sell  in  low  volumes  for 
nonroad  applications.  Under  the  Blue 
Sky  Series  engine  program, 
manufecturers  with  highway-certified 
engines  may  waive  the  testing 
requirements  for  obtaining  nonroad 
certification.  This  includes  the  need  to 
comply  with  the  provisions  related  to 
the  durability  of  emission  controls.  EPA. 
however,  needs  to  ensure  that  engine 
designs  are  not  tailored  to  the  transient 
cycle  with  much  higher  emissions  on  a 
steady-state  cycle.  To  accommodate 
this,  EPA  retains  the  ability  to  conduct 
.  in-use  testing  to  verify  that  engines  are 
operating  in  steady-state  modes  with 
substantially  the  same  level  of  emission 
control.  EPA  will  therefore  require  that 
NOx  and  PM  emissions  be  no  more  than 
20  percent  higher  on  the  appropriate 
nonroad  steady-state  test  cycle 
compared  with  the  highway  test  cycle. 
This  is  intended  to  provide  relief  for 
development  testing  needed  to  protect 
against  in-use  liability,  while  preventing 
any  active  strategies  designed 
specifically  for  the  transient  test  cycle  at 
the  expense  of  controlling  emissions 
during  steady-state  operation.  For 
evaluation  of  the  performance  of  one  of 


these  engines  in  steady-state  operation 
at  any  point  in  an  engine's  useful  life, 
the  Agency  intends  to  conduct  paired 
data  generated  on  both  the  appropriate 
steady-state  test  cycle  and  the  hi^way 
transient  test  cycle. 

The  Blue  Sky  Series  program  begins 
immediately  upon  promulgation  and 
continues  through  the  2004  model  year. 
EPA  will  evaluate  the  program  to 
determine  if  it  should  be  continued  for 
2005  and  later  engines,  and  if  so,  what 
changes  are  needed  to  reflect  the 
transition  to  Tier  3  emission  standards. 
This  evaluation  will  be  considered  as 
part  of  the  2001  feasibility  review.  The 
experience  gained  with  these  engines 
and  the  Tier  3  resolution  of  certification 
test  cycles  and  PM  standards  will  factor 
into  this  evaluation. 

The  Agency  sees  substantial  potential 
for  users  and  state  and  local 
governments  to  establish  these  incentive 
programs.  For  example,  the  increasing 
public  concern  about  the  efiiects  of 
diesel  engine  emissions  on  health  raises 
the  possibility  that  some  construction 
companies  will  purchase  Blue  Sky 
Series  engines  to  protect  its  workers  or 
the  public  firom  localized  emissions, 
especially  if  benefits  can  also  be  gained 
in  employee  or  public  relations,  such  as 
with  highly  visible  projects  in  polluted 
city  centers.  Similarly,  a  mining 
company  could  select  these  low- 
emitting  engines  for  undei]ground 
applications  to  minimize  miners' 
exposure  to  exhaust  pollutants.  A  state 
or  local  government  may  be  able  to  add 
incentives  for  companies  committing  to 
rely  on  Blue  Sky  Series  engines  in 
contract  bidding  on  puUicly  funded 
construction  projects  in  nonattainment 
areas.  Some  farmers  may  be  willing  to 
pay  more  for  equipment  with  the 
cleaner  engines  to  lower-their  field 
exposure  to  engine  exhaust  pollutants. 
In  some  of  these  applications, 
alternative  fuels  may  be  readily 
available,  possibly  even  providing  a  cost 
savings  compared  to  diesel  fuel. 
The  Agency  is  concerned  that 
incentive  programs  not  lead  to  a  net 
detriment  to  the  environment  through 
the  double-counting  of  benefits.  Also, 
manufacturers  have  indicated  that  the 
potential  to  participate  in  an  averaging, 
banking,  and  trading  program  would  not 
be  an  important  factor  leading  to  the 
development  of  Blue  Sky  Series  engines. 
EPA  has  therefore  concluded  that 
manufacturers  choosing  to  sell  an 
engine  with  the  Blue  Sky  Series 
designation  will  not  generate  averaging, 
banking,  and  trading  credits  for 
demonstrating  compliance  with  EPA 
programs.  Other  groups  are  then  free  to 
design  credit  programs  without  concern 
for  any  double-counting  or  other 


unintended  effect  of  overlapping 
programs. 

/.  Technical  Amendments 

This  final  rule  contains  technical 
amendments  to  the  certification  and 
emission  test  procedures  previously 
adopted  for  nonroad  diesel  engines  (40 
CFR  Part  89).  The  most  significant 
changes  are  highlighted  here;  a 
complete  description  of  the  technical 
amendments  is  detailed  in  a 
memorandum  to  the  docket.  ■<> 

EPA  is  adding  definitions  of  rated 
speed  and  intermediate  speed.  Rated 
speed  is  defined  as  the  maximiun  fiill 
load  speed  for  governed  engines  and 
speed  of  maximum  horsepower  for 
ungovemed  engines.  The  definition  for 
intermediate  speed  was  based  on  peak 
torque  speed  and  limits  intermediate 
speed  to  60  to  75  percent  of  rated  speed. 
Tke  maximum  full  load  speed  is  the 
highest  speed  with  an  advertised  power 
greater  than  zero.  EPA  is  linldng  full 
load  governed  speed  to  advertisements 
at  this  time  since  no  adequate  language 
has  been  developed  that  mathematically 
defines  full  load  governed  speed  as  a 
point  on  the  tcMque  or  power  curve. 
Power  curves  in  manufactiirer's 
advertisements  typically  end  at  the 
governed  speed.  EPA  beUeves  that 
manufacturers  will  continue  to  advertise 
the  full  range  of  power  of  its  engine. 
Manufacturers  would  therefore  not  set 
rated  speed  at  less  than  full  load 
governed  speed.  It  is  unlikely  that 
manufactiuers  will  advertise  powers 
beyond  the  full  load  governed  speed, 
since  a  manufactuirer  cannot  guarantee 
power  beyond  this  point.  EPA  is 
applying  the  new  definitions  to  Tier  1. 
as  well  as  Tier  2  and  3  programs. 
However,  to  avoid  unnecessarily 
biuxlensome  recertification,  EPA  is  not 
requiring  manufacturers  to  use  the  new 
definitions  for  Tier  1  engines  certified 
prior  to  January  1, 1999.  Engine  families 
that  are  certified  prior  to  January  1, 1999 
may  carry  over  certification  imder  the 
old  definitions  into  subsequent  Tier  1 
model  years.  All  Tier  2  engines  must 
meet  the  definitions  for  rated  and 
intermediate  speeds. 

Engines  are  grouped  into  families  that 
are  expected  to  have  similar  emissions 
characteristics  throughout  their  useful 
lives.  EPA's  regulations  list  a  number  of 
characteristics  which  distinguish  engine 
families.  EPA  is  concerned  uxat  the 
phasing  in  of  the  new  standards  by 
power  categories,  which  is  intended  as 
an  aid  to  implementation,  may  actually 
increase  manufactiuers'  costs  without  a 


■""Justification  for  Amandiiwiitt  to  40  CFR  Part 
S9,"  EPA  mamormndum  bom  Crag  Orahowslcy  to 
Dodcat  A-96-tO.  Augiut  21.  ise?. 


significant  emissions  benefit  in  the 
situation  where  an  engine  family 
marginally  straddles  a  power  category 
cutpoint,  and  therefore  must  be  split. 
This  is  especially  of  concern  for  Tier  1 
engines  below  37  kW  because  of  the 
short  lead  time  provided  for  the 
certification  of  these  engines,  and 
because  this  group  is  comprised  of  3 
rather  narrow  power  bancU.  Therefore, 
H»A  is  allowing  the  creation  of  Tier  1 
engine  families  that  straddle  the  power 
band  cutpoints  at  8, 19,  and  37  kW, 
subject  to  EPA  approval.  To  avoid 
potential  abuse  of  this  provision  by  a 
manufacturer  attempting  to  take 
advantage  of  the  least  stringent  emission 
standards  applicable  to  the  engines  in 
the  fomily.  such  grouping  will  be 
allowed  only  if:  (1)  most  of  the  engine 
family's  sales  in  each  year  are  from 
engines  with  rated  power  in  the  power 
band  with  which  the  «igine  family  is 
certified,  and  (2)  all  power  ratings  in  the 
engine  family  that  are  not  within  the 
power  band  with  which  the  engine 
tamily  is  certified  are  within  10  percent 
of  one  of  the  two  power  levels  that 
define  this  power  band.  The  limitations 
would  not  apply  if  the  emission 
standards  for  the  power  band  in  which 
the  engine  family  is  being  certified  are 
at  least  as  stringent  as  those  of  the 
power  band  that  the  included  engines 
would  otherwise  be  in.  EPA  may  extend 
this  provision  beyond  Tier  1  in  a  future 
action,  but  first  wishes  to  examine  its 
effectiveness  over  time  in  providing 
sufficient  flexibility  without  leading  to 
abuse.  . 

The  amendments  change  the  criteria 
for  test  engine  selection.  Test  engine 
selection  is  no  longer  based  on 
maximum  fiiel  per  stroke  at  maximum 
power,  but  is  now  based  primarily  on 
the  highest  fuel  per  stroke  at  peak 
torque  and  secondarily  on  the  highest 
fuel  per  stroke  at  rated  speed. 

llie  calibration  requirements  for  the 
gaseous  emission  measurement 
analyzers  are  modified  in  various  ways. 
The  requirements  for  measurement 
accuracy  below  fifteen  percent  of  full 
scale  are  revised  to  include  a  specific 
number  of  gas  concentrations  at  the  low 
end  of  the  calibration  curve.  Also, 
calibration  requirements  are  simplified 
to  allow  laboratories  to  calibrate  only 
one  analyzer  range  and  still  ensure 
accurate  measurements.  Additional 
changes  to  caliteation  requirements  for 
other  equipment  are  described  in  the 
Summary  and  Analysis  of  Comments 

document. 

Other  modifications  relate  to  the  test 
sequence  and  calculation  of  emission 
results.  A  "mode"  is  defined  and  the 
procedure  for  dealing  with  void  modes 
is  included.  The  equations  used  to 


calculate  emissions  during  raw 
sampling  are  corrected.  The 
amendments  also  correct  errors  in  the 
currently  listed  equations  and  include 
new  equations  that  were  mistakenly 
omitted. 

m.  2001  Review  and  Ensuring 
Emissioas  Control  In  Use 

A.  2001  Review 

Over  the  next  several  years,  EPA  will 
be  actively  engaged  in  programs  to 
evaluate  technology  developments  and 
progress  toward  meeting  the  new 
standards.  This  process  will  involve 
engine  research  programs,  coordination 
with  the  involved  industries,  and  active 
interaction  with  other  stakeholders. 
This  effort  will  culminate  in  a  special 
review,  to  be  concluded  in  2001,  to 
reassess  the  appropriateness  of  the  Tier 
2  standards  for  engines  rated  under  37 
kW  and  the  Tier  3  standards  for  engines 
rated  between  37  and  560  kW.  The 
review  will  also  include  proposal  and 
adoption  of  appropriate  'Tier  3  standards 
for  PM.  In  addition  to  reviewing 
whether  at  not  the  new  standards  are 
technologically  feasible  and  otherwise 
q>prt)priate  under  the  Clean  Air  Act,  the 
Agency  will  examine  the  need  for 
equipment  redesign  due  to  the  new 
standards  and  will  take  appropriate 
action  if  significant  adverse  impacts  on 
the  ncHUoad  equipment  industry  are 
identified. 

'Before  making  a  final  decision  in  this 
review,  EPA  intends  to  issue  a  proposal 
and  offer  an  opportunity  for  public 
comment  on  whether  the  standards 
under  review  are  technologically 
feasible  for  implementaticm  according  to 
the  proposed  sdiedule.  and  are 
otherwise  appropriate  under  the  Act. 
Any  changes  to  certification  test 
procedures-or  Tier  3  PM  standards 
would  also  be  proposed  in  that 
document  Follo%^ng  the  close  of  the 
comment  period.  EPA  intends  to  issue 
a  final  Agency  dedsicm  under  section 
307  of  the  Act. 

If.  based  on  the  information  collected 
for  the  2001  feasibility  review,  EPA 
finds  the  emission  standards  are  not 
appropriate  under  the  Act,  EPA  will 
propose  changes  to  the  program, 
possibly  including  adjustments  to  the 
levels  of  the  standards.  Consistent  with 
the  Statement  of  Principles,  the  adjusted 
standards  may  be  more  or  less  stringent 
than  those  already  established  or  the 
schedule  could  be  adjusted.  For 
example,  progress  to  date  in  the  design 
of  low-emitting  heavy-duty  highway 
diesel  engines  nas  been  encouraging, 
and  EPA  believes  that  this  progress  may 
benefit  designs  of  large  nonroad  diesel 
engines  as  well,  due  to  the  many 


similarities  in  these  classes  of  engines. 
Therefore,  the  Agency  beUeves  that  by 
2001  it  may  well  be  appropriate  to 
consider  moving  the  standards  for  equal 
to  or  greater  than  300  horsepower 
engines  forward  in  time,  and  so  expects 
to  consider  this  issue  in  the  2001 
feasibility  review.  Any  change  to  the 
specified  certification  test  procedure, 
including  the  possible  adoption  of  a 
transient  test  cycle,  will  be  factored  into 
the  evaluation  of  the  appropriateness  of 
the  numerical  standards.  The  standards 
finalized  in  this  document  will  stay  in 
effect  unless  revised  by  subsequent 
rulemaking  procedure. 

The  review  may  include  other  topics 
as  well.  Some  topics  identified  in  this 
rulemaking  that  the  Agency  plans  to 
review  are  test  fuel  sulfur  specifications, 
ABT  provisi(ms.  Blue  Sky  Series  engine 
standuds,  established  technologies  for 
deterioration  factor  determinatimis.  and 
engine  family  designations. 

B.  Ensuring  Emissions  ContrtJ  In  Use 

Key  among  EPA  activities  directed 
toward  completing  the  2001  feasibility 
review  are  those  related  to  adofition  of 
a  mwe  effective  I^  control  program  Ux 
nonroad  diesel  engines.'*  The 
establishment  of  a  more  effective 
program  will  be  informed  not  just  by 
progress  in  engine  designs  but  also  by 
studies  currently  being  performed  by 
the  Agency  and  by  others  on  the 
relationdiip  between  diesel  PM 
emissions  and  various  health  problems. 

Establishing  an  appropriate  test  cycle 
is  critical  to  the  success  of  a  more 
effective  PM  omtrol  program.  Testing 
an  engine  for  emissions  consists  of 
exercising  it  ovw  a  duty  cycle  of  speeds 
and  loeds  using  an  engine 
dynamometer.  The  test  cycle  used  to 
measure  emissions  should  represent 
operation  typical  of  actual  operation  in 
the  field.  A  test  procedure  that  does  not 


■  ■  Tha  cunant  contral  pfognm  ior  PM  and  all 
othar  pollutants  indudas  an  amisainns  standard 
and  related  amissions  tast  pcooaduia.  For  cootrol  of 
PM.  as  waU  as  othar  ragulatad  poUutants.  an  engiaa 
may  not  ba  equipped  with  a  defMt  device,  defined 
as  a  derice.  system,  or  atament  of  daaign  which 
senses  operation  outside  normal  amission  tast 
oonditiofw  and  reduces  emission  control 
uPsLllieweii.  including  any  auxiliary  amission 
control  derioe  (AECD)  that  reduces  the 
eBactiveaeaa  of  the  amission  control  system  under 
conditions  erhich  may  raaaooabty  ba  expected  to  be 
encountered  in  normal  operation  and  use  nnlees  the 
oonditioiM  are  included  in  the  tast  pfooadura  (40 
CFK  as.107).  ManufKturar*  must  provide  a  detailed 
deacription  of  all  auxiliary  amisaioas  control 
derioes  when  they  apply  far  oartificatioo  (40  CFK 
■B.ns(dM2n.  The  defeat  device  prahibitiaa  U 
designed  to  ensure  that  proper  control  of  amission- 
telatad  engine  peramelers  is  maintained  during 
engine  operation  that  U  not  substantiaUy 
repreeented  in  the  cettificatiaa  laat  cycle.  Electronic 
controls  may  be  considsred  an  ABCH.  and  sabjed 
to  the  debet  device  provision. 
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adequately  represent  in-use  operation 
might  not  lead  to.  on  average,  the  level 
of  control  in  use  set  by  the  emission 
standards.  A  test  procedure  that  does 
reflect  real  world  operating  conditions 
will  drive  engine  designers  to  develop 
technologies  that  achieve  in-use  control 
corresponding  to  the  emission 
standards.  EPA  has  addressed  such 
concerns  in  the  past:  for  example,  the 
highway  heavy-duty  engine  test  cycles 
were  changed  to  address  transient 
operation  (45  FR  4136.  January  21, 
1980)  and,  more  recently.  EPA  has 
revised  the  test  cycle  for  light-duty 
vehicles  (61  FR  54852,  October  22, 
1996). 

EPA  has  concerns  that  the  current  test 
cycle  does  not  adequately  reflect 
transient  operation,  and.  therefore,  will 
not  lead  to  the  level  of  average  in-use 
mnission  control  reflected  by  the  PM 
standard.  PM  emissions,  like  NOx 
emissions,  depend  somewhat  on  engine 
load  characteristics  that  can  be  modeled 
in  the  steady-state  test,  but  are  most 
sensitive  to  the  degree  of  transient 
engine  operation.  Most  nonroad  engines 
are  used  in  applications  that  are  largely 
transient  in  nature.  Even  equipment 
such  as  pumps  and  generators,  that 
operate  mostly  at  constant  eno^ne 
speeds,  may  depart  from  steady-state 
operation  due  to  variation  in  engine 
loads  over  time.  EPA  believes  that  the 
Tier  2  PM  emission  standards,  with  the 
current  steady-state  test,  will  produce 
.  some  degree  of  in-use  emissions  control 
from  nonroad  engines,  especially  from 
engines  that  typically  operate  at  a 
constant  speed.  The  level  of  control 
from  the  many  nonroad  engines  that 
frequently  operate  in  more  transient 
modes,  however,  is  less  certain, 
especially  in  an  engine  design  era 
involving  stringent  PM  and  NOx 
standards  and  electronic  engine 
controls,  as  is  likely  to  be  the  case  in 
Tier  3.  Therefore.  EPA  is  moving 
forward  with  developing  a  transient 
component  to  the  nonroad  engine  test 
cycle  to  control  the  transient  element  of 
F^  emissions  generation;  this 
component  would  supplement  the 
steady-state  test. 

EPA  has  an  additional  ccmcem  that 
goes  beyond  choosing  an  appropriate 
test  cycle.  EPA  has  observed  at  times 
that  manufacturers  may  tailor  the  design 
of  their  engines  to  narrowly  meet  the 
requirements  of  the  emission  test.  This 
concern  applies  not  just  to  PM 
emissions  but  to  other  pollutants  such 
as  NOx  and  hydrocarbons,  as  well.  The 
current  nonroad  test  cycle,  with  a 
limited  combination  of  steady-state 
speeds  and  loads,  does  not  include 
some  of  the  operating  modes  that  are 
commonly  experienced  in  the  field.  In 


fiact,  any  single  prescribed  test  cycle, 
although  advantageous  for  test  result 
repeatability  and  predictability,  may  not 
ensure  that  engine  manufsctiuers  design 
robust  emission  controls  that  achieve 
good  control  in  use.  This  concern  is 
increased  with  the  advent  of  electronic 
controls,  which  greatly  increases  the 
level  of  sophistication  available  to 
manufacturers  in  controlling  emissions 
levels  over  the  full  range  of  engine 
operation.  To  address  mis  and  other 
concerns,  in  the  Tier  1  rulemaking  EPA 
adopted  the  prohibition  on  defeat 
devices  (see  footnote  1 1),  which  the 
Agency  intends  to  implement  for  all 
tiers  of  standards.  EPA  may  also 
supplement  existing  regulations  through 
changes  in  its  dbnroad  diesel  engine 
program  to  better  control  in-use 
emissions,  in  a  manner  that  %vill  ensure 
effisctive  in-use  emissions  control 
without  unduly  increesing 
manufacturers'  testing  burden  and 
certification  uncertainty. 

Although  the  Agency  intends  to 
establish  its  Tier  3  PM  standards  and  a 
transient  test  cycle  in  the  context  of  the 
2001  fsasibility  review,  other  activities 
such  as  its  investigation  of  in-use 
operation  emissions,  including  possible 
regulatory  action,  may  proceed  on  an 
eariier  sdbedule.  The  concerns 
described  above  about  in-use  emissions 
apply  to  the  pre-Tier  3  as  well  as  the 
Tier  3  standards,  and  the  Agency 
believes  that  prompt  action  in  this  area 
is  appropriate.  The  two  efibrts  discuued 
above,  development  of  a  transient  test 
cycle  for  PM  control  and  adoption  of 
supplemental  measures  to  better  control 
in-use  emissions,  have  the  same  overall 
focus — achieving  eflisctive  control  of 
emissions  in  the  real  world.  As  a  resuh, 
the  need  for  a  separate  transient  test 
cycle  may  be  eliminated  if  the  measures 
EPA  adopts  to  better  control  in-use 
emissions  prove  adequate  for  control  of 
PM  in  use. 

IV.  Techaologkal  FeastttiUty 

The  emission  standards  finalized  in 
this  document  apply  to  a  broad  range  of 
diesel  engines  used  in  a  wide  variety  of 
nonroad  applications.  Section  213  (a)(3) 
of  the  Clean  Air  Act  calls  for  EPA  to 
establish  standards  that  provide  for  the 
"greatest  degree  of  emission  reduction 
achievable  through  the  application  of 
technology  which  the  Aoministrator 
determines  will  be  available  for  the 
engines  or  vehicles  to  which  such 
standards  apply,  giving  appropriate 
consideration  to  l^e  cost  of  applying 
such  technology  within  the  period  of 
time  available  to  manufacturare  and  to 
noise,  energy,  and  safsty  factore 
associated  with  the  application  of  such 
technology."  EPA  has  concluded,  as 


described  in  the  Final  RIA,  that  the  new 
standards  will  have  no  significant 
negative  effect  on  noise,  energy,  or 
safety. 

Because  the  emission  standards  for 
nonroad  diesel  engines  are  based  largely 
on  the  standards  for  highway  engines 
and  rely  on  the  evaluation  of 
technologies  for  complying  with  the 
standards  for  highway  engines,  the 
discussion  of  tedmological  feasibility  in 
the  highway  engine  rulemaking  is 
centnu  to  supporting  the  feasibility  of 
the  new  standards  for  nonroad  engines. 
This  analysis  of  diesel  engine 
technologies  is  contained  in  Chapter  4 
of  the  Final  RIA  for  the  highway 
rulemaking.  >2  This  analysis  is 
considered  and  applied  to  nonroad 
engines  in  Chapter  3  of  the  Final  RIA  for 
this  rulemaking. 

The  level  and  implementation  timing 
of  the  standards  finalized  in  this 
document  are  the  most  challenging  that 
can  be  justified.  Engine  manufacturers 
will  need  to  use  the  available  lead  time 
to  develop  the  necessary  emission 
control  technologies,  including  transfar 
of  technology  frtnn  highway  engines. 
This  development  effort  will  require  not 
only  achieving  the  targeted  emission 
levels,  but  also  ensuring  that  each 
engine  will  meet  all  performance  and 
emission  requirements  over  its  useful 
life.  The  emission  standards  clearly 
represent  major  reductions  compared 
with  current  emission  levels. 

Emission  control  technology  for  diesel 
mgines  is  in  a  period  of  rapid 
development  in  respcmse  to  the  range  of 
emission  standards  anticipated  for  the 
years  ahead.  This  effort  will  need  to 
continue  to  meet  the  requirements  of 
this  final  rule.  However,  the  emission 
targets  are  set  in  the  frameworic  of  a  long 
lead  time  with  various  flexibility 
provisions,  which  provide 
manufacturera  the  time  they  will  need 
to  apply  emission  control  technology 
developments  to  nonroad  engines.  Also, 
the  experience  gained  in  response  to 
EPA's  emission  standards  for  highway 
engines  mil  be  invaluable  in  meeting 
the  comparable  requirements  for 
nonroad  engines.  Because  the 
technology  development  for  highway 
engines  will  to  a  large  extent  constitute 
basic  research  of  diesel  engine 
combustion,  this  effort  will  also  benefit 
manufacturers  that  produce  no  highway 
engines. 

On  the  basis  of  information  currentiy 
available.  EPA  believes  that  it  is  fsasible 
for  nonroad  diesel  engine  manufacturers 


to  meet  the  standards  finalized  in  this 
document  within  the  specified  time 
frame,  using  combinations  of  the 
technological  approaches  discussed  in 
the  Final  RIA.  In  addition.  EPA  believes 
that  the  flexibilities  incorporated  into 
this  final  rule  will  permit  nonroad 
vehicle  and  equipment  manufacturers  to 
respond  to  engine  changes  in  an  orderly 
way.  For  both  industries,  EPA  expects 
that  meeting  these  requirements  will 
pose  a  significant  challenge.  As 
described  above.  EPA  plans  to  assess,  as 
part  of  the  2001  feasibility  review,  the 
appropriateness  of  the  Tier  3  standards, 
and  the  Tier  2  standards  for  engines 
rated  vmder  37  kW. 

V.  Proiected  Impacts 

A.  Environmental  Impacts 

To  assess  the  environmental  impact  of 
the  new  emission  standards.  EPA  has 
used  a  draft  version  of  the  new 
NONROAD  model,  developed  by  EPA 
for  predicting  emissions  from  nonroad 
equipment.  Qiapter  5  of  the  Final  RIA 
contains  a  thorough  discussion  of  the 
methodology  used  to  project  the 
emission  inventories  and  emission 
reductions  from  nonroad  equipment 
covered  by  the  new  standards.  The 
reader  is  directed  to  the  RIA  for  more 
information  on  the  environmental 
impact  of  this  final  rule. 

The  amount  of  growth  experienced  in 
the  nonroad  market  will  have  a 
significant  impact  on  the  emission 
inventories  and  emission  reductions 
expected  from  the  new  emission 
standards.  For  this  environmental 
impact  analysis,  EPA  has  examined  the 
impact  of  the  emission  standards  under 
two  difi^erent  growth  scenarios.  (The 
growth  rates  used  in  the  nonroad 
modeling  are  compounded  growth 
rates.)  The  first  scenario  uses  growth 
rates  based  on  information  developed  by 


the  Biueau  of  Economic  Analysis  (BEA). 
The  BEA  growth  rates,  which  are 
prospective,  are  based  on  a  variety  of 
economic  indicators  and  vary  by 
nonroad  segment  (i.e.,  agriculture, 
construction,  etc.).  The  BEA  growth 
rates  typically  range  from  one  to  two 
percent  per  year.  Based  on  trends  in 
historical  nonroad  equipment  sales, 
trends  in  nonroad  fuel  usage,  and  the 
continuing  strong  performance  of  the 
U.S.  economy,  EPA  believes  that  the 
BEA  growth  rates  may  underestimate 
the  future  growth  of  the  nonroad 
market.  Therefore,  EPA  has  also 
modeled  the  impact  of  the  new 
standards  using  information  on  nonroad 
equipment  population  from  a  database 
developed  by  Power  Systems  Research 
(PSR).  The  growth  rates  based  on  a 
retrospective  analysis  of  1989  to  1996 
PSR  equipment  population  data  result 
in  typically  higher  growth  rates 
compared  to  the  BEA  information.  EPA 
believes  the  results  from  the  two  growth 
scenarios  serve  to  bracket  the  expected 
environmental  impact  of  the  standards. 
The  following  discussion  of 
environmental  impacts  presents  the 
results  from  both  the  BEA  growth 
scenario  and  the  PSR  growth  scenario. 

EPA  modeled  the  impact  of  the  new 
standards  for  NOx.  NMHC,  and  PM 
emissions.  The  modeling  inputs 
conservatively  assume  that  equipment 
manufacturers  take  full  advantage  of  the 
flexibility  provisions  described  earlier. 
EPA  did  not  model  the  impacts  of 
standards  on  CO  because  CO  emissions 
from  nonroad  diesel  equipment  are  a 
very  small  portion  of  the  overall  CO 
inventory  and  the  standards  are  not 
expected  to  have  a  significant  impact  on 
CO  levels. 

Because  of  the  uncertainties  about  the 
degree  to  which  the  steady-state  test 
procedure  will  control  PM  emissions  in 
use,  especially  from  the  many  nonroad 


engines  that  frequenUy  operate  in 
transient  modes.  EPA  cannot  be  certain 
that  any  assessment  of  expected  PM 
emission  reductions  made  at  this  time 
will  be  completely  accurate. 
Nevertheless.  EPA  has  attempted  to 
make  a  reasonable  estimate  of  these 
reductions  by  assuming  that  engines 
will  certify  at  the  level  of  the  new 
emission  standards,  and  applying  EPA's 
best  current  estimates  of  adjustment 
factors  for  in-use  PM  emission  levels,  as 
reflected  in  the  NONROAD  model. 
These  factors  and  other  assumptions  in 
the  model  are  still  imder  review,  and 
will  continue  to  be  improved  in  the 
futuure  as  new  information  becomes 
available.  The  baseline  levels  used  in 
this  analysis  are  consistent  with  the 
position  taken  in  the  Tier  1  rule  that  no 
PM  benefits  are  claimed  from  the  Tier 
1  PM  standard.  EPA  believes  that  this 
approach  provides  a  reasonable  estimate 
of  PM  benefits  from  the  new  standards 
but  actual  benefits  could  vary 
significantly  from  these  levels. 

Based  on  the  results  of  the  modeling, 
the  expected  emission  benefits  from  the 
new  standards  are  quite  substantiaL 
Tables  4.  5.  and  6  contain  the 
nationwide  NOx.  NMHC.  and  PM 
inventories,  respectively,  under  the 
baseline  scenario,  which  assumes  only 
the  current  Tier  1  standards  are  in 
effect,  and  under  the  control  scenario, 
which  assiunes  the  new  standards  take 
effiect.  (The  PM  reductions  contained  in 
Table  6  are  direct  PM  and  do  not 
include  secondary  PM  benefits,  which 
are  described  below.)  By  2020.  the 
emission  reductions  due  to  the  new 
standatds  exceed  50  pwcent  for  both 
NOx  and  NMHC.  and  40  percent  for  PM. 
All  percentages  are  calculated  relative  to 
the  baseline  inventories,  which  assumes 
only  the  current  Tier  1  standards  are  in 
effect 


Table  4.— NO2  Emissions  Inventory  From  Nonroad  DiEsa  Engines 

(Short  tons] 


■1  -nnal  Ragulatoty  Impact  Analytis:  Control  of 
Emitsion*  of  Air  Pollution  from  Highnvay  Haavy- 
Duty  BnginM,"  U.S.  EPA.  Saptambar  16. 1997 
(Dockat  A-eS-27). 


Calendaryear 

PSR  growth  rates 

BEA  growth  rates 

With  current 
standards 

With  new 
standards 

With  current 
standards 

With  new 
standards 

9000                         ~ 

2.932.000 
3.787.000 
5.445.000 

2.916.000 
2.576.000 
2.689.000 

2.740.000 
2.827.000 
3.005,000 

2.727.000 

2010 ».. 

2020 





1.954.000 
1.463.000 

Table  5.— NMHC  Emissions 

Inventory  From  Nonroad  Diesel  Engines 

[Stiortlons] 

Calendaryear 

PSR  growth  rates 

BEA  growth  rates 

With  current 
standards 

With  new 
standards 

With  current 
standards 

With  new 
standards 

2000 

361,000 

-   350.000 

337.000 

328.000 
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Table  5.— NMHC  Emisskdns  Inventory  From  Nonroad  Diesel  Engines— Continued 

[Short  tons] 

Calendar  year 

PSR  growth  rates 

BEA  growth  rates 

WHh  current 
standards 

With  new 
staiKlards 

With  current 
standards 

With  new 
standards 

2010 - 

2020 - 

419.000 
619.000 

256.000 
2S8.000 

301.000 
317,000 

193.000 
138.000 

Table  6.— PM  Emissions  Inventory  From  Nonroao  Diesel  Engines 

(Short  tons) 

Calendar  year 

PSR  growth  rates 

BEA  growth  rates 

WMh  current 
standards 

With  new 
standards 

With  current 
standards 

With  new 
standards 

2000 

2010 

2020 

" " " 

294,000 
410.000 
604.000 

292,000 
270.000 
338.000 

271.000 
295.000 
315.000 

269.000 
195,000 
170.000 

In  addition  to  the  effect  of  the  new 
emission  standards  on  direct  PM 
emissions  noted  above,  the  standards 
are  expected  to  reduce  the 
concentrations  of  secondary  PM. 
Secondary  PM  is  formed  when  NOx 
reacts  with  ammonia  in  the  atmosphere 
to  yield  ammonium  nitrate  particulate. 
Systems  Applications  International, 
under  contract  with  EPA.  evaluated  the 
effect  of  the  NOx  reductions  on  the 
formation  of  nitrate  particulate.  ■)  The 
.  report  concluded  that,  as  a  national 
average,  each  100  tons  of  NOx  reduction 
will  result  in  about  4  tons  of  secondary 
PM  reduction.  This  conversion  rate 
varies  firom  region  to  region,  and  is 
greatest  in  the  West.  EPA  estimates  that 
the  approximately  2.8  million  tons  fXtr 
year  of  NOx  reduction  projected  in  B02O 
resulting  from  this  final  rule  (assuming 
PSR  growth  rates)  will  result  in  a 
national  average  of  about  110,000  tons 
per  year  reduction  in  secondary  PM. 
This  level  of  secondary  PM  reduction  is 
equivalent  to  about  40  percent  of  the 
projected  direct  PM  reductions 
determined  from  Table  6  (based  on  PSR 
growth  rates). 

As  discussed  below  in  section  V.B, 
some  technology  upgrades  associated 
with  this  program  may  have  been 
introduced  absent  the  changes  in 
emission  standards.  Any  emission 
reductions  that  would  normally  have 
occurred  with  improvements  in 
technology  should  not  be  considered  in 
determining  the  benefits  and  cost 
effectiveness  of  new  emission  standards. 
However,  EPA  believes  that  as 


•*  "Benefiu  of  Mobil*  Source  NOx  ReUted 
Paniculate  Matter  Reductions,"  Systems 
Applications  International.  EPA  Contract  No.  6S- 
C5-0010.  WAN  \-a.  October  1996  (available  in  Air 
Docket  A-96-tO). 


manufacturers  modernize  and  improve 
the  technologies  used  on  nonroad 
engines,  they  are  faced  with  many 
choices  on  how  to  employ  the  new 
technologies  to  the  greatest  advantage 
for  their  customers.  Many  times,  in  the 
absence  of  requirements  to  meet  tighter 
emission  standards,  the  manufacturer 
will  design  the  parameters  of  a  new 
technology,  (»■  similarly,  redesign  the 
existing  engine,  to  minimize  fuel 
consiunption  or  some  other  desirable 
trait,  while  not  taking  advantage  of  the 
emissions  control  capability  of  the  new 
technology.  Because  none  of  these 
technologies  leads  to  inherently  lower 
emissions,  EPA  has  not  made  any 
adjustments  to  the  emission  reduction 
or  cost-effectiveness  calculations  to 
account  for  emission  benefits  that 
would  have  occtirred  independent  of 
the  new  standards. 

B.  Economic  Impacts 

In  assessing  the  economic  imptact  of 
changing  the  emission  standards,  EPA 
has  made  a  best  estimate  of  the 
combination  of  technologies  that  an 
engine  manufacturer  might  use  to  meet 
the  new  standards  at  an  acceptable  cost. 
EPA  published  detailed  cost  estimates 
with  the  proposed  rule,  which  has  been 
extensively  revised  based  on 
information  received  during  the  public 
comment  period.  The  principal  change 
incorporated  into  the  analysis  for  the 
final  rule  is  the  inclusion  of  estimated 
costs  for  adding  or  improving 
turbocharging  and  aftercooler  systems. 
The  substantial  additional  costs  for 
these  technologies  are  offset  to  a  great 
degree  by  the  expected  savings  from 
reduced  fuel  consumption.  These  and 
other  changes  to  the  estimated  economic 


impact  analysis  are  described  in  the 
Siunmary  and  Analysis  of  Comments. 

While  equipment  manufacturere  bear 
no  responsibility  for  meeting  emission 
standards,  they  will  need  to  make 
changes  in  the  design  of  their 
equipment  models  to  accommodate  the 
new  engines.  EPA's  treatment  of  the 
impacts  of  the  new  emission  standards 
therefore  includes  an  analysis  of  costs 
for  equipment  manufiicturere.  Full 
details  of  EPA's  cost  and  cost- 
effiactiveness  analyses  can  be  found  in 
Chapters  4  and  6  of  the  Final  RIA. 

Estimated  cost  increases  are  broken 
into  purchase  price  and  total  life-cycle 
operating  costs.  The  incremental 
purchase  price  for  new  engines  and 
equipment  is  comprised  of  variable 
costs  (for  hardware  and  assembly  time) 
and  fixed  costs  (for  research  and 
development  (RftO).  retooling,  and 
certification).  Total  operating  costs 
include  any  expected  increases  in 
maintenance  or  fuel  consumption.  Cost 
estimates  based  on  these  projected 
technology  packages  represent  an 
expected  incremental  cost  of  engines  as 
they  begin  to  comply  with  new  emission 
standards.  Costs  in  subsequent  yeare  are 
projected  to  decrease  due  to  several 
factors,  as  described  below.  Separate 
projected  costs  were  derived  for  engines 
and  equipment  used  in  six  different 
ranges  of  rated  power,  costs  were 
developed  for  engines  near  the  middle 
of  the  listed  ranges.  All  costs  are 
presented  in  1995  dollars.  Life-cycle 
costs  have  been  discounted  to  the  year 
of  sale  using  a  discount  rate  of  7 
percent. 

1.  Engine  Technologies 

The  following  discussion  provides  a 
brief  description  of  those  technologies 


EPA  projects  will  be  needed  to  comply 
with  the  new  emission  standards.  In 
some  cases  it  is  difficult  to  make  a 
distinction  between  technologies 
needed  to  reduce  emissions  for 
compliance  with  emission  standards 
and  those  technologies  that  offer  other 
benefits  for  improved  fiiel  economy, 
power  density,  and  other  aspects  of 
engine  performance.  EPA  believes  that 
without  new  emission  standards, 
manufacturers  would  continue  research 
on  and  eventually  deploy  many 
technological  upgrades  to  improve 
engine  performance  or  more  cost- 
effectively  control  emissions. 
Modifications  to  fuel  injection  systems 
and  the  introduction  of  electronic 
controls  are  expected  to  continue, 
regardless  of  any  change  in  emission 
standards,  to  improve  engine 
performance.  Some  further  development 
with  a  focus  on  NOx.  HC.  and  PM 
emissions  will  nevertheless  play  an 
important  role  in  achieving  emission 
reduction  targets. 

Because  several  technology  upgrades 
have  benefits  that  go  beyond  reducing 
emissions,  a  difficulty  in  assessing  the 
impact  of  new  emission  standards  is 
establishing  the  appropriate  technology 
baseline  bom  which  to  make 
projections.  Ideally,  the  analysis  would 
establish  the  mix  of  technologies  that 
manufacturers  would  have  introduced 
absent  the  changes  in  emission 
standards,  then  make  a  projection  for 
any  additional  changes  in  hardware  or 
calibration  required  to  comply  with 
those  standards.  The  costs  of  those 
projected  technology  and  calibration 
changes  would  then  most  acciuately 
quantify  the  impact  of  setting  new 
emission  standards.  While  it  is  diffictilt 
to  take  into  account  the  effect  of  ongoing 
technology  development,  EPA  believes 
that  assessing  the  full  cost  of  the 
anticipated  technologies  as  an  impact  of 
the  new  emission  standards  would 
inappropriately  exclude  from 
consideration  the  observed  benefits  for 
engine  performance,  fuel  consumption, 
and  durability.  Short  of  having 
sufficient  data  to  predict  the  future  with 
a  reasonable  degree  of  confidence,  EPA 
faces  the  need  to  devise  an  alternate 
approach  to  quantifying  the  true  impact 
of  the  new  emission  standards.  EPA 


believes  the  observed  value  of 
performance  improvements  in  the  field 
justifies  the  use  of  a  discount  based  on 
equal  weighting  of  emission  and  non- 
emission  benefits  of  those  technologies 
which  clearly  have  substantial  non- 
emission  benefits,  namely  electronic 
controls,  fiiel  injection  changes, 
turbocharging,  and  engine 
modifications.  For  some  or  all  of  these 
technologies,  a  greater  value  for  the  non- 
emission  benefits  could  likely  be 
justified. 

A  variety  of  technological 
improvements  are  projected  for 
complying  with  the  multiple  tiers  of 
new  emission  standards.  Selecting  these 
technology  packages  requires  extensive 
engineering  analysis  and  judgment.  The 
fact  that  manufacturers  have  nearly  a 
full  decade  before  implementation  of 
the  most  challenging  of  the  new 
standards  ensures  that  technologies  will 
develop  significantly  before  reaching 
production.  This  ongoing  development 
will  lead  to  reduced  costs  in  three  ways. 
First,  research  will  lead  to  enhanced 
effectiveness  for  individual 
technologies,  allowing  manufacturers  to 
use  simpler  packages  of  emission 
control  technologies  than  would  be 
predicted  given  the  current  state  of 
development:  Similarly,  the  continuing 
effort  to  improve  the  emission  control 
technologies  will  include  innovations 
that  allow  lower-cost  production. 
Finally,  manufacturers  will  focus 
research  efforts  on  any  potential 
drawbacks,  such  as  increased  fiiel 
consumption  or  maintenance  costs, 
attempting  to  minimize  or  overcome  any 
negative  effiacts. 

A  combination  of  technology 
upgrades  are  anticipated  as  a  result  of 
the  new  emission  standards. 
Modifications  to  basic  engine  design 
features,  such  as  piston  bowl  shape  and 
engine  block  and  head  geometry,  can 
improve  intake  air  characteristics  and 
distribution  during  combustion. 
Manufacturers  are  expected  to  introduce 
electnmic  controls  on  most  engines 
rated  at  or  above  37  kW.  Advanced  fiial- 
injection  techniques  and  hardware  will 
allow  designers  to  modify  various  fuel 
injection  parameters  for  higher  pressure, 
further  rate  shaping,  and  some  split 
injection.  For  Tier  3  standards.  EPA 


expects  that  many  engines  will  see 
further  fuel  injection  improvements  and 
will  incorporate  a  moderate  degree  of 
cooled  exhaust  gas  recirculation.  IDetails 
of  the  mix  of  tedmologies  included  in 
the  cost  analysis  can  be  found  in 
Chapter  4  of  the  Final  RIA. 

While  the  following  analysis  projects 
a  relatively  uniform  emission  control 
strategy  for  designing  the  different 
categories  of  engines,  this  should  not 
suggest  that  EPA  expects  a  single 
combination  of  technologies  will  be 
used  by  all  manufacturers.  In  fact, 
depending  on  basic  engine  emission 
characteristics.  EPA  expects  that  control 
technology  packages  will  gradually  be 
fine-timed  to  different  appUcations. 
Furthmmore,  EPA  expects 
manufacturers  to  use  averaging, 
banking,  and  trading  programs  as  a 
means  to  deploy  varying  degrees  of 
emission  control  technologies  on 
different  engines.  EPA  nevertheless 
believes  that  the  projecticms  presented 
here  provide  a  cost  estimate 
representative  of  the  different 
approaches  manufacturers  may 
ultimately  take. 

2.  Engine  Costs 

The  projected  costs  of  these  new 
technologies  for  meeting  the  new 
standards  are  itemized  in  the  Final  RIA 
and  summarized  in  Table  7.  For  the  Tier 
1  standards  for  engines  rated  under  37 
kW,  estimated  costs  vary  widely.  Those 
engines  that  already  operate  with 
emissions  low  enough  to  meet  the  Tier 
1  standards  will  bear  costs  only  for 
certifying  the  engine,  or  about  $10  per 
engine.  For  the  remaining  one-third  of 
engines  expected  to  need  reduced 
emissions,  adding  engine  modifications 
leads  to  total  costs  of  around  $90.  The 
anticipated  increase  in  opmating  costs 
will  similarly  be  focused  on  the 
minority  of  engines  that  need  design 
improvements,  totaling  about  $130  in 
net  present  value  (npv)  over  the  lifatime 
of  those  engines.  The  calculated  sales- 
weighted  composite  increase  in  both  the 
purdiase  price  and  the  operating  costs 
for  all  engines  rated  under  37  kW  is  less 
than  $50. 


Table  7.— Proiected  Unit  Costs— Engines 


Yearot 
production 

Power  (kW) 

Cost  category 

0-37 

37-75 

75-130 

130^450 

450-660 

560* 

Tierl 

1  ....: 

Al  

$34 
44 



r- 

>»  *«•>  »•>•*■»•••> 

Lil»«ycle  Operating  Costs  (npv)  . — 

— 



56988  Federal  Register /Vol.  63,  No.  205 /Friday.  October  23,  1998 /Rules  and  Regulations 

Table  7.— Projected  Unit  Costs— Engines— Continued 


Federal  Register /Vol.  63,  No.  205 /Friday,  October  23.  1998 /Rules  and  Regulations  56989 


Cost  category 

Yaarof 

Power  (kW) 

0-37 

37-75 

7S-130 

13(M50 

450-560 

5604- 

Tler2 


Inoamentai  purchase  price 

Ltfe-cyde  Operatirig  Costs  (npv) 

Incremental  purchase  price 

Life-cyde  Operating  Costs  (npv) 


1  . 
Al 

1  . 
6  . 
Al 


72 


S124 
SO 


$425 
-147 


$464 

-262 


$1,356 
-1.347 


$683 

0 


TIarS 


240 

511 

758 

1.858 

120 

207 

435 

536 

07 

-652 

-826 

-1,212 

Tier  2  standards,  which  apply  to  the 
full  range  of  power  ratings,  involve 
higher  estimated  cost  impacts.  The  set 
of  technologies  anticipated  for  Tier  2 
engines  include  varying  degrees  of 
engine  modiflcations.  improved  fuel 
injection,  electronic  controls, 
turbocharging,  aftercooling,  and  exhaust 
gas  recirculation.  A  small  increase  in 
operating  costs  is  expected  for  engines 
rated  between  37  and  75  kW.  but  for 
other  engines  operating  costs  are 
ex[>ected  to  remain  unchanged  or  in 
some  cases  to  decrease  as  a  result  of 
charge  air  cooling,  as  described  in  the 
Final  RIA.  The  price  of  engines  rated 
under  75  kW  is  expected  to  increase  by 
about  $100.  Engines  rated  between  75 
and  450  kW  will  likely  see  cost 
increases  between  $400  and  $500,  while 
larger  engines  may  see  price  increases 
approaching  or  exceeding  $1,000.  The 
projected  cost  of  compliance  with  Tier 
3  standards  entails  increases  from  Tier 
2  costs  that  follow  a  similar  pattern  to 
the  increases  for  Tier  2  standards, 
though  the  Tier  3  standards  apply  only 
to  engines  rated  between  37  and  560 
kW. 

Characterizing  these  estimated  costs 
in  the  context  of  their  fraction  of  the 
total  purchase  price  and  life-cycle 
operating  costs  is  helpful  in  gauging  the 
economic  imfMct  of  the  new  standwds. 
ICF  conducted  a  study  to  characterize 
the  range  of  current  engine  costs. '^ 
Although  the  incremental  cost 
projections  in  Table  7  increase 
dramatically  with  increasing  power 
rating,  they  in  fact  represent  a 
comparable  price  cliange  relative  to  the 
total  price  of  the  engine.  The  estimated 
cost  increases  for  all  engines  are  at  most 
13  percent  of  estimated  engine  prices 
(after  typical  discounts  and  rebates). 
Moreover,  the  cost  savings  described 
below  further  reduce  the  projected 


""Engine  Prica  (On-Highway  and  Nonroad)  * 
Life-cycle  Co»t  Methodology."  memorandum  from 
Thoma*  Uden.  ICF.  Inc.  to  Alan  Stout,  U.S.  EPA. 
Match  21. 1997  (availabla  in  Air  OockM  A-e6-40). 


impact  of  the  new  emission  standards; 
long-term  cost  increases  are  expected  to 
be  8  percent  of  total  engine  price  or  less. 
For  the  long  term,  EPA  has  identified 
two  principal  factors  that  would  cause 
the  estimated  incremental  costs  to 
decrease  over  time.  First,  since  fixed 
costs  are  assiuned  to  be  recovered  over 
a  fixed  period,  these  costs  disappear 
from  the  analysis  after  they  have  been 
fully  recovered.  This  has  a  most  strilung 
effiact  on  the  projected  costs  for  engines 
rated  over  450  kW,  for  wliich  the  mudi 
higher  projected  costs  are  dominated  by 
fixed  costs.  Second,  the  analysis 
incorporates  the  expectation  that 
manufacturers  will  apply  ongoing 
research  to  making  emission  controls 
more  effective  and  less  costly  over  time. 
Research  in  the  costs  of  manuCacturing 
has  ccmsistently  shown  that  as 
manufacturers  gain  experienoe  in 
production,  they  are  able  to  apply 
innovations  to  simplify  machining  and 
assembly  operations,  use  lower  cost 
materials,  and  reduce  the  number  or 
complexity  of  component  parts. '^  The 
analysis  incorporates  the  effects  of  this 
learning  curve  by  projecting  that  the 
variable  costs  of  producing  the  low- 
emitting  engines  decreases  by  20 
percent  starting  with  the  third  year  of 
production  and  by  reducing  variable 
costs  again  by  20  percent  starting  with 
the  sixth  year  of  production.  Table  7 
lists  the  projected  costs  for  each 
category  of  engine,  including  the  set  of 
numbers  that  illustrate  the  projected 
reduction  in  long-term  costs  for  Tier  3 
engines. 

3.  Equipment  Costs 

In  addition  to  the  costs  directly 
associated  with  engines  that  are 
redesigned  to  meet  new  standards,  costs 
may  also  result  from  the  need  to 
redesign  the  nonroad  equipment  in 
which  these  engines  are  used.  Such 


■*  "Learning  Currea  in  ManufMnuring,"  Linda 
Argota  and  Dannit  Epple,  Science.  February  23. 
1990.  Vol.  247.  pp.  920-924  (available  in  Air  DockM 
A-9a-t0). 


redesigns  could  occur  if  the  engine  has 
a  different  shape  or  heat  rejection  rate, 
or  is  no  longer  made  available  in  the 
configuration  previously  used.  Based  on 
their  experience  with  the  Tier  1 
standards  set  in  1994.  equipment 
manufacturers  have  told  EPA  that  the 
main  barrier  to  accommodating 
complying  engines  is  the  late  delivery  of 
such  engines  by  engine  manufacturers, 
which  cuts  into  the  lead  time  that 
equipment  manufacturers  need  to 
propNBrly  redesign  their  equipment. 
Thus,  attempts  were  made  in 
developing  this  rulemaking  to  provide 
compliance  flexibility  to  help 
equipment  manufacturers  avoid 
business  disruptions  resulting  from  the 
changes  associated  with  new  emission 
standards. 

In  addition,  the  Tier  3  emission 
standards  and  implementation  dates  for 
engines  rated  at  or  above  37  kW  and 
Tier  2  emission  standards  and 
implementation  dates  for  engines  rated 
under  37  kW  are  based  on  the  premise 
that  no  significant  equipment  redesign 
beyond  that  required  to  accommodate 
engines  meeting  the  previous  tier  of 
standards  will  be  required  to 
accommodate  the  new  engines. 
Equipment  manufecturers  may,  of 
course,  choose  to  spread  equipment 
redesigning  over  the  time  frame  for  both 
first  and  second  tiers  of  standards.  This 
analysis  accounts  for  this  flexibility  by 
projecting  one  major  redesign  for  each 
equipment  model,  spreading  the  costs  of 
this  redesign  over  both  tiers  of 
standards.  For  each  tier  of  standards, 
EPA  projects  that  equipment 
manufiicturers  will  have  sufficient 
opportunity  to  accommodate  complying 
engines  and  to  market  their  product. 
EPA  will  consider  the  potential  for 
multiple  design  changes  to  equipment 
models  during  the  2001  Feasibility 
Review. 

In  assessing  the  economic  impact  of 
the  new  emission  standards,  EPA  has 
made  a  best  estimate  of  the 
modifications  to  equipment  that  relate 


to  packaging  (installing  engines  in 
equipment  engine  compartments), 
power  train  (torque  ciuve),  and  heat 
rejection  effects  of  the  new  complying 
engines.  The  incremental  purchase  price 
for  new  engines  is  comprised  of  fixed 
costs  (for  R&D  and  retooling)  and 
variable  costs  (for  new.  or  modified 
components).  In  its  analysis,  EPA 
attributes  all  changes  in  operating  costs 
(i.e..  additional  maintenance  and  fiiel 
economy  benefit  or  penalty)  to  the  cost 
estimates  for  engines.  After  a  new 
standard  takes  effect,  projected 
equipment  costs  in  subsequent  years 
would  be  reduced  for  the  same  reasons 
as  described  in  the  engine  cost  section 
above.  Separate  projected  costs  were 
determined  for  equipment  using  the 
same  ranges  of  power  ratings  used 
above.  FiUl  details  of  EPA's  equipment 
cost  analysis  can  be  found  in  Chapter  4 
ofthe  Final  RIA. 

a.  Pro)ected  Equipment  Changes.  As 
described  earlier,  the  amount  of  time 
that  an  equipment  manufacturer  has  to 
integrate  a  new  engine  into  a  piece  of 
equipment  is  of  critical  importance. 
These  manufecturers  have  experienced 


Tier 


that  late  engine  delivery  may  prevent 
them  from  adequately  engineering  their 
equipment  designs,  resulting  in  the 
need  for  various  improvised  changes.  In 
this  case,  the  costs  associated  with  the 
engine  change  would  be  for  fabricated 
components  and  other  hardware 
chaises  more  than  for  engineering  time. 
In  contrast,  with  adequate  lead  time,  an 
equipment  manufectiu«r  can  invest 
enoii^  engineering  time  to  design 
around  the  new  engine,  usually  with 
minimal  increase  in  hardware  costs. 
Depending  on  the  degree  of  change 
required,  sales  volumes,  and  other 
fectors,  actual  costs  in  either  of  these 
scenarios  may  be  comparable.  EPA's 
analysis  follows  the  latter  scenario, 
emphasizing  engineering  time  over 
haidware  costs. 

The  biggest  cliange  anticipated  for 
equipment  redesign  is  in  changing  the 
engine  compartments  to  accommodate 
the  physical  changes  to  engines, 
especially  for  those  engines  that  add  air- 
to-air  aftercoolers.  The  costs  for  engine 
development  and  the  principal 
hardware  comp(Hients  (radiator  and 
plumbing)  associated  with  air-to-air 

Table  8.— Projected  Unit  Costs 


aftercooling  are  included  as  costs  to  the 
engines,  as  described  above.  What 
remains  to  be  quantified  for  equipment 
manufacturers  is  then  the  effort  to  malce 
space  for  the  larger  engine  system  and 
to  integrate  the  engine  into  the  overall 
functioning  of  the  equipment  Extensive 
engineering  time  is  allocated  to  this 
effort  In  addition,  significant  costs  are 
included  for  new,  added,  or  improved 
mtt^iriitU  that  may  be  required,  such  as 
brackets,  hoses,  gaskets,  or  siieet  metaL 

b.  Projected  Equipment  Costs.  The 
costs  of  the  projected  equipment 
changes  resulting  from  the  new 
standards  are  itemized  in  the  Final  RIA 
and  summarized  in  Table  8.  For  the  Her 
1  emission  standards  tliat  apply  to 
equipment  with  engines  rated  under  37 
kW,  the  estimated  composite  cost 
increese  is  $24  per  piece  of  equipment 
As  described  in  the  section  on  engine 
costs  above,  this  estimate  is  based  on 
the  determination  that  many  of  the 
engines  for  this  range  of  equipment 
alnady  operetawith  emissions  low 
enough  to  meet  the  Tier  1  standards. 


T1ER1 

Equpmem  ...„...._.... „....„._....„ 

Total  Engina  and  Equipment 

TIER  2 

&|uipmenl  ......~..~ - 

Total  Engine  and  Equipment  — 

TIER  3:  Short-Tenn 

EquipntanI  .......~ — — —........ 

Total  Engina  and  Equipmant  

TIER  3:  Long-Term 

Equipmant  — —•• — 

Total  Engine  and  Equipment  


9(W) 


0-37 


$24 

SO 


8 
80 


37-75 


$125 
2S0 

42 
282 

3 
122 


75-130 


$441 
867 

147 
668 


4 
301 


130-450  450-560 


$340 
804 


113 
872 


5 
440 


$1,315 
2.670 

430 
2.296 

7 
S43 


5604^ 


$404 
1.087 


For  Her  2  standards,  the  relatively 
low  equipment  costs  for  equipment 
rated  under  75  kW  reflect  the  higher 
sales  volume  of  this  range.  The  highest 
projected  cost  of  $1315  for  equipment 
utilizing  engines  rated  between  450  and 
560  kW  demonstrates  that  high  unit 
equipment  costs  are  due  to  amortizing 
large  fixed  costs  over  small  sales 
volumes.  These  large  fixed  costs  result 
from  the  effort  to  accommodate  air-to-air 
aftercooling.  Equipment  with  engines 
rated  over  560  kW  are  expected  to 
require  less  redesign,  and  have 
correspondingly  lower  costs,  since  no 
changes  in  aftercooling  are  anticipated 
for  these  models  as  a  result  of  Tier  2 
emission  standards. 


The  projected  incremental  cost  of 
complying  with  Tier  3  standards  are 
lower  than  that  for  Tier  2  standards, 
because  EPA  expects  most  of  the 
significant  chaoses  to  equipment 
designs  will  occur  for  Her  2  standards. 
For  Tier  3  standards,  projected 
equipment  costs  range  fnan  $42  to  $439. 

As  discussed  in  the  section  on  engine 
costs  above,  charactMizing  both  thme 
estimated  incremental  equipment  and 
engine  costs  in  the  context  of  their 
fraction  of  the  total  equipment  purchase 
price  is  useful  for  evaluating  the 
economic  impact  of  the  new  standards. 
EPA  collected  quoted  retail  (list)  prices 
on  several  equipment  pieces  to 
characterize  the  range  of  current 


equipment  prices.  Tlie  combined 
incremental  costs  estimated  for 
equipment  and  engines  together  for  all 
pown  nnges  are  almost  aU  under  2 
percent  of  list  prices,  while  nwny  are 
%vell  below  1  percent 

Furthermore,  as  described  in  the 
section  on  engine  costs  above,  the  cost 
savings  from  fiiU  amortization  of  fixed 
costs  and  application  of  a  learning  curve 
further  reduce  the  projected  cost  impact 
ofthe  new  standards.  Table  8  shows  the 
projected  equipment  costs  for  each 
category  of  equipment,  including  the 
long-term  cost  projections  for  cranplying 
with  Her  3  standards.  Hie  table  also 
presents  the  combined  costs  estimated 
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for  equipment  and  engines  (excluding 
changes  to  operating  costs). 

4.  Aggregate  Costs  to  Society 

Tlie  above  analysis  presents  unit  cost 
estimates  for  each  power  category.  With 
current  data  for  equipment  sales  for 
each  category  and  projections  for  the 
future,  these  costs  can  be  translated  into 
a  total  projected  cost  to  the  nation  for 
the  new  emission  standards  in  any  year. 
Accounting  for  the  projected  favorable 
impact  of  the  new  standards  on 
operating  costs,  primarily  from  fuel 
savings  in  larger  engines,  would 
produce  negative  aggregate  costs  (net 
economic  gains)  in  future  years. 
However,  because  it  is  difficult  to 
accurately  assess  the  fuel  economy 
impacts  of  hardware  changes  and  the 
degree  to  which  these  savings  would 
have  developed  in  the  absence  of  new 
emission  standards,  EPA  has 
conservatively  chosen  to  present 
aggregate  costs  to  society  without 
factoring  in  the  expected  changes  in 
operating  costs.  Using  only  the 
increased  purchase  prices  leads  to 
aggregate  costs  of  about  $5  million  in 
the  Rrst  year  the  new  standards  apply, 
increasing  to  a  peak  of  about  $550 
million  in  2010  as  increasing  numbers 
of  engines  become  subject  to  the  new 
standards.  The  following  years  show 
declining  aggregate  costs  as  the  per-unit 
cost  of  compliance  decreases,  resulting 
in  a  minimum  aggregate  cost  of  about 
$390  million  in  2017.  After  2017,  stable 
engine  costs  applied  to  a  slowly  growing 
market  lead  to  slowly  increasing 
aggregate  costs. 

i\s  described  earlier,  EPA  developed 
the  cost  and  cost -effectiveness  analyses 
by  attributing  half  of  the  cost  of  certain 
technologies  to  benefits  unrelated  to 


emission  control.  To  analyze  the 
sensitivity  of  the  cost  analysis  to  this 
assumption,  EPA  estimated  unit  costs 
by  attributing  the  full  cost  of  these 
technologies  to  the  new  emission 
standards.  EPA  then  estimated  the  effect 
of  these  increased  costs  on  the  20-year 
costs  to  society.  Assigning  the  full  cost 
of  technology  as  an  to  the  emission 
control  program,  the  20-year  fleetvride 
discounted  cost  is  estimated  to  be  $4.4 
billion,  approximately  $1.2  billion 
higher  than  calculated  using  the  base 
case.  Similarly,  the  resulting  20-year 
annualized  fleetwide  costs  are  $411 
million  per  year,  approximately  $115 
million  higher  than  the  base  case 
results. 

EPA  also  developed  alternative  cost 
figures  to  test  the  sensitivity  of 
distributing  fixed  costs  over  worldwide 
production  of  nonroad  engines  and 
equipment.  Because  some  countries  are 
not  expected  to  adopt  harmonized 
emission  standards  in  the  foreseeable 
future,  manufacturers  could  choose  to 
distribute  fixed  costs  over  a  subset  of 
foreign  sales.  Since  it  is  very  difficult  to 
quantify  sales  volumes  for  individual 
countries  for  all  the  companies  that 
participate  in  the  U.S.  market,  EPA 
made  the  simplifying  assumption  that 
fixed  costs  could  be  distributed  over 
only  half  of  engines  sold  into  other 
countries.  Distributing  costs  over  this 
smaller  number  of  engines  leads  to  a  20- 
year  fleetwide  discounted  cost  of  $3.6 
billion,  approximately  $0.4  billion 
higher  than  the  base  case  results.  The 
corresponding  20-year  annualized 
fleetwide  costs  are  $339  million  per 
year,  approximately  $40  million  higher 
than  the  base  case  results. 


C.  Cost-Effectiveness 

EPA  has  estimated  the  cost- 
effectiveness  (i.e..  the  cost  per  ton  of 
emission  reduction)  of  the  Tier  1,  Tier 
2  and  Tier  3  standards  for  the  same 
power  categories  of  nonroad  equipment 
highUghted  earlier  in  this  section. 
Chapter  6  of  the  Final  RIA  contains  a 
more  detailed  discussion  of  the  cost- 
eRiectiveness  analysis. 

As  described  above  in  the  preceding 
section,  the  projected  cost  of  complying 
with  the  new  standards  will  vary  by 
power  category  and  model  year. 
Therefore,  the  cost-effectiveness  will 
also  vary  from  model  year  to  model 
year.  For  comparison  ptirposes,  the 
discounted  costs  (including  increased 
engine  costs  and  equipment  costs), 
emission  reductions  (in  short  tons),  and 
cost-effectiveness  of  the  ^4MHC  •*■  NOx 
standards  are  shown  in  Table  9  for  the 
same  model  years  discussed  in  the 
preceding  section.  EPA  believes  this  is 
a  conservative  estimate  because  EPA 
assumed  for  the  sake  of  this  analysis 
that  all  of  the  increased  costs  presented 
earlier  were  attributable  to  NMHC  ■»■ 
NOx  control  and  none  of  the  costs  were 
attributed  to  PM  control.  NOx 
reductions  represent  approximately  90 
percent  of  the  total  NMHC  +  NOx 
emission  reductions  expected  from  the 
new  standards.  In  addition,  the  costs 
presented  in  Table  9  do  not  include  the 
expected  effect  on  operating  costs  over 
the  lifetime  of  the  equipment.  EPA 
expects  the  operating  costs  to  offset 
much,  if  not  all,  of  the  increased  engine 
and  equipment  costs  presented  in  Table 
9  for  engines  above  75  kW  due  to 
expected  improvements  in  fiiel 
economy  for  engines  meeting  the  new 
standards. 


Table  9.— Cost-effectiveness  of  the  New  NMHC^Ox  Standards 


standard 

Power  (kW) 

Year  of 
production 

Discounted 
engine  and 

cost 

Discounted 

litetime 

NMHCfNOx 

reductions 

(tons) 

Discounted 

Metime 

oost-eftec- 

tivenessper 

ton 

Tier  1 

0-37 
0-37 

$59 

80 

36 

249 

867 

804 

2,670 

1,087 

1,025 

282 

160 

658 

442 

872 

545 

2,296 

1,991 

0.20 
0.04 

$300 

Tier  2 „ 

2,090 

910 

37-75 

75-130 

130-450 

450-560 

>660 

0.49 
1.02 
1.82 
7.68 
9.83 

510 
850 
440 
360 
110 
100 

Tm3 . . 

37-75 

051 

560 
320 

75-130 

0.82 

800 
540 

■• 

130-4S0 

1.46 

600 
380 

450-«60 

5.91 

380 
340 

Weighting  the  projected  cost  and 
emission  benefit  numbers  presented 
above  by  the  popiilations  of  the 
individual  power  categories,  EPA 
calculated  tne  cost-effectiveness  of  the 
new  NMHC  +  NOx  standards  for  the 
entire  nonroad  diesel  engine  fleet.  Table 
10  contains  the  resulting  fleet-wide  cost- 
effectiveness  results  for  the  Tier  2  and 
Tier  3  standards.  The  sensitivity 
analyses  described  in  Section  V.B.4. 
above  would  afiiect  cost-effectiveness 
calculations  in  the  same  way  as 
described  for  fleetvride  total  costs.  The 
Appendix  to  the  Final  RIA  includes 
cost-effectiveness  results  for  the 
sensitivity  analysis  in  which  fiill  costs 
are  attributed  to  emissicms  control. 

Table  10.— Fleet-wide  Cost-effec- 
tiveness OF  the  New  Nonroad 
NMHC-i-NOx  Standards 


Disoountad 

Metime 

standard 

cost-eHec- 

tivenessper 

ton 

Tier  2 

$600 

Tier  3-Short  term 

660 

Tier  3— Long  term — 

410 

For  comparison  to  other  PM  control 
strategies,  EPA  has  also  analyzed  the 
cost-effectiveness  of  the  new  standards 
by  very  conservatively  assuming  that 
half  of  the  increased  costs  were 
attributable  to  PM  control  Such  a  fleet- 
wide  discounted  lifetime  cost- 
effectiveness  represents  tlie  highest 
figure  that  could  be  expected  for  cost- 
effectiveness  of  the  new  standards  and 
was  calculated  to  provide  an  indication 
of  the  upper  boimd  of  PM  cost- 
efCsctiveness  values.  The  resulting  fleet- 
wide  discounted  lifetime  cost- 
effectiveness  of  the  Tier  1  and  Tier  2  PM 
standards  is  approximately  $2,300  per 

ton. 

In  an  effort  to  evaluate  the  cost- 
effectiveness  of  the  NMHC  +  NOx 
controls  for  nonroad  engines.  EPA  has 
summarized  the  cost-efrectiveness 
results  for  four  other  recent  EPA  mobile 
soiuce  rulemakings  that  required 
reductions  in  NOx  (or  NMHC  ♦  NOx) 
emissions.  The  heavy-duty  vehicle 
portion  of  the  Clean  Fuel  Fleet  Vehicle 
Program  yielded  a  cost-effectiveness  of 
approximately  $l,500/ton  of  NOx.  Phase 
n  of  the  Reformulated  Gasoline  Program 
yielded  approximately  $5.00G/ton  of 
NOx.  the  most  recent  NMHC  ••-  NOx 
standards  for  highway  heavy-duty  diesel 
engines  yielded  a  cost-effiactiveness  of 
$100^$600/ton  of  NMHC  *  NOx.  and 
the  newly  adopted  standards  for 
locomotive  engines  yielded  a  cost- 
effiectiveness  of  $16d-$250/ton  of  NOx- 


The  cost-effiactiveness  of  the  new  NMHC 
•f  NOx  standards  for  noiutMd  diesel 
engines  presented  above  are  more 
fevorable  than  the  cost-effiactiveness  of 
both  the  clean  fiiel  fleet  vehicle  program 
and  reformulated  gasoline.  The  cost- 
effiactiveness  of  the  new  NMHC  •«■  NOx 
standards  for  nonroad  diesel  engines  is 
comparable  to  the  cost-effectiveness  of 
the  most  recent  NMHC  •«■  NOx  standards 
for  heavy-duty  highway  diesel  engines 
and  slightly  less  fevorable  tiian  the  cost- 
effectiveness  of  the  locomotive 
standards. 

EPA  has  also  summarized  the  cost- 
effectiveness  results  for  two  other  recent 
EPA  mobile  source  rulemakings  that 
required  reductions  in  PM  emissions. 
The  cost-effactiveness  of  the  most  recent 
urban  bus  engine  PM  standard  was 
estimated  to  be  $10,000-$16.000/ton 
and  the  cost-effectiveness  of  the  urban 
bus  retrofit/rebuild  program  was 
estimated  to  be  approximately  $25,000/ 
ton.  The  PM  cost-effectiveness  of  the 
new  emission  standards  presented 
above  are  more  fevorable  than  either  of 
the  urban  bus  programs. 

In  addition  to  the  benefits  of  reducing 
ozone  within  and  transported  into  urban 
ozone  nonattainment  areas,  the  NOx 
reductions  frt>m  the  new  standards  are 
expected  to  have  beneficial  impacts 
with  respect  to  crop  damage,  secondary 
particulate  formation,  add  deposition, 
eutrophication.  visibility,  and  forests,  as 
described  earlier.  Because  of  the 
difficulty  of  quantifying  the  monetary 
value  of  these  societal  benefits,  the  cost- 
efiiectiveness  values  presented  do  not 
assign  any  ntunerical  value  to  these 
additional  benefits.  However,  based  on 
an  analysis  of  existing  studies  that  have 
estimated  the  value  of  such  benefits  in 
the  past,  the  Agency  believes  that  the 
actual  monetary  value  of  the  multiple 
environmental  and  public  health 
benefits  produced  by  large  NOx 
reductions  similar  to  those  projected 
under  this  final  rule  will  likely  be 
greater  than  the  estimated  ccHnpliance 
costs. 

VI.  PuUk  PaitidpatiaB 

A  wide  variety  of  interested  parties 
participated  in  the  rulemaking  process 
that  culminates  with  this  final  rule.  This 
process  provided  several  opportimities 
for  public  comment  over  a  period  of 
more  than  two  years.  An  Advance 
Notice  of  Proposed  Rulemaking 
(ANPRM)  (60  FR  45580.  August  31. 
1995)  announced  EPA's  intention  to 
address  emissions  from  nonroad  diesel 
engines,  and  a  Supplemental  ANPRM 
(62  FR  199,  January  2. 1997)  detailed  the 
&«meworifL  for  a  proposed  rule. 
Comments  received  diuing  this  period 
were  considered  in  the  development  of 


the  NPRM  and  are  discussed  in  that 
document  These  comments  included 
information  received  from  small 
businesses  as  a  part  of  the  multi-agency 
Small  Business  Advocacy  Review  Panel 
process  which  was  completed  prior  to 
the  NPRM  and  is  described  below  under 
the  discussion  of  the  Regulatory 
Flexibility  Act.  The  formal  comment 
period  and  public  hearing  associated 
mth  the  NPRM  provided  another 
opportunity  for  public  input.  EPA  has 
auo  met  with  a  variety  of  stakeholders 
at  various  points  in  the  process, 
including  environmental  organizations, 
engine  manufacturers,  equipment 
manufacturers,  and  states. 

EPA  has  prepared  a  detailed 
Siunmary  and  Analysis  of  Comments 
document  whidi  describes  the 
comments  received  on  the  NPRM  and 
presents  the  Agency's  response  to  eedi 
of  these  comments.  The  Simimary  and 
Analysis  of  Comments  document  is 
available  in  the  docket  for  this  rule  and 
on  the  Office  of  Mobile  Sources  internet 
homepage. 

Vn.  Adounistrative  Kaqaireoieiits 

A.  Administrative  Designation  and 
Regtilatory  Analysis 

Under  Executive  Order  12866,  the 
Agency  must  assess  whethw  this 
regulatory  action  is  "significant"  and 
thwefine  subject  to  Office  of 
Management  and  Budget  (CMB)  review 
and  t^  requirements  of  the  Executive 
Order  (58  FR  51735,  Oct  4, 1993).  The 
order  defines  "significant  regulatory 
action"  as  any  regulatory  action  that  is 
likely  to  result  in  a  rule  that  may: 

(1)  Have  an  annual  effect  on  tlie 
economy  of  $100  million  or  more  or 
advefsely  affsct  in  a  material  way  the 
economy,  a  sector  of  the  eccmomy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
State,  local,  or  tribal  governments  or 
communities: 

(2)  Create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agemnr; 

(3)  Materially  alter  the  budgetary 
impact  of  entitlements,  grants,  user  fees, 
or  loan  programs  or  the  rights  and 
obligations  of  recipients  thereof:  or. 

(4TRaise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  the  Executive  Order. 

Pursuant  to  the  terms  of  Executive 
Order  12866,  EPA  has  determined  that 
this  rulemaking  is  a  "significant 
regulatory  action"  because  the  new 
standuxis  and  other  regulatory 
provisions,  if  implemented,  are 
expected  to  have  an  annual  effiact  on  the 
economy  in  excess  of  $100  million.  A 
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Final  RIA  has  been  prepared  and  is 
available  in  the  docket  associated  with 
this  rul«naking.  This  action  was 
submitted  to  CMMB  for  review  as 
required  by  Executive  Order  12866.  Any 
written  comments  from  OMB  and  any 
EPA  lesponse  to  OMB  comments  are  in 
the  public  docket  for  this  rulemaking. 

B.  Regulatory  Flexibility  Ad 

The  Regulatory  Flexibilitv  Act.  5 
U.S.C  601-612.  was  amended  by  the 
Small  Business  Regulatory  Enforcement 
Fairness  Act  of  1996  (SBREFA).  Pub.  L 
104-121.  to  ensure  that  concerns 
regarding  small  entities  are  adequately 
considered  dtuing  the  development  of 
new  regulations  that  affect  them.  In 
response  to  the  provisions  of  this 
statute.  EPA  identified  industries  that 
would  be  subiect  ^o  this  rulemaking  and 
provided  information  to  and  received 
comment  from  small  entities  and 
representatives  of  small  entities  in  these 
industries  prior  to  the  formal  proposal 
of  the  program.  Small  entities  submitted 
written  comments  on  the  January,  1997 
Supplemental  Advance  Notice  of 
Proposed  Rulemaking  and  oral 
comments  at  an  informal  workshop  in 
Chicago.  From  these  and  other 
interactions.  □'A  developed  a  list  of 
potential  provisions  that  might  offisr 
flexibility  to  small  entities  while 
meeting  air  quality  goals. 

The  Agency  convened  a  Small 
Business  Advocacy  Review  Panel  under 
section  609(b)  of  the  Regulatory 
Flexibility  Act.  The  Panel  distributed 
the  list  of  potential  flexibility  provisions 
to  the  identified  small  entity  omtacts 
for  further  comment  and  held  a 
teleconference  which  led  to  further 
improvement  of  the  flexibility  options. 
The  Panel  then  received  additicmal 
written  comments  on  potential  options. 
Baaed  on  suggestions  nom  small  entities 
before  and  after  the  convening  of  the 
Panel,  the  Panel  identified  a  set  of  five 
flexibility  provisions  to  address  small 
business  C(mcems  which  it 
recommended  to  the  Agency  for 
proposal  in  the  rule.  As  detailed  in 
Chapter  4  of  the  Final  RIA.  the  five 
recommended  provisions  were  the 
following:  (1)  flexibility  for  equipment 
manufacturers  to  aggregate  and  use 
exemption  allowances  on  a  schedule 
that  blest  suited  their  needs.  (2) 
equivalent  flexibility  for  manufacturers 
of  equipment  using  small  engines  as  for 
those  using  larger  engines.  (3)  provision 
for  equipment  manuncturers  to 
purchase  credits  in  the  averaging, 
banking,  and  trading  program  and  to  use 
those  ariadits  to  exempt  more 
equipment,  (4)  dropping  of  the 
requirement  that  the  small  volume 
allowance  be  restricted  to  a  single 


equipment  model,  and  (5)  adoption  of  a 
hardship  relief  provision.  Subeequantly. 
EPA  incorporated  all  five  reconunended 
provisions  into  the  Notice  of  Proposed 
Rulemaking.  Subsequently,  EPA 
incoqxnated  all  five  recommended 
provisions  into  the  Notice  of  Proposed 
RiJemakinfl. 

After  evuuating  additional  comments 
received  on  the  proposed  regulatory 
alternatives.  EPA  is  adopting  some  of 
the  provisions  as  they  vrare 
recommended  by  the  Panel  as  well  as 
alternative  flexibility  provisions.  The 
Agency  is  adopting  the  first  two 
provisions,  almough  by  removing  a 
special  Iwoader  exunption  for  farming 
and  logging  equipment  and  instead 
incaeasing  the  allowances  available  to 
manufacturers  of  all  types  of  equipment, 
the  benefit  to  most  small  entities  will 
actually  be  greater  than  under  the 
proposed  program.  EPA  is  ako  adopting 
the  fifth  provisicm,  establishing 
hardship  relief. 

The  Aoency  agreed  with  commenters 
who  saidfthat  the  third  fvovision. 
allowing  equipment  manufacturers  to 
purchase  ABT  program  credits,  would 
not  likely  provide  significant  relief  to 
equipment  manufacturers  while  adding 
the  complexity  of  credit  accounting  aiKl 
recordkeeping.  This  provision  was  not 
finalized.  The  fourth  provision  was 
adopted  in  a  revised  form,  expanding 
the  small  volume  allowance  to  multiple 
equipment  models  while  establishing 
limitations  to  mevent  wddespread  use  of 
this  provision  by  larger  companies  for 
whom  this  allowance  is  not  intended. 

The  Agency  believes  that,  taken  as  a 
whole,  the  flexibility  provisions 
established  in  this  final  rule  provide 
small  businesses  with  at  least  the  same 
and  probably  greater  flexibility 
compared  to  the  set  of  provisions 
recommended  by  the  Panel,  while 
meeting  the  Agency's  air  quality  goals. 
These  provisions  represent  a  very 
significant  mitigation  of  the  economic 
impacts  on  small  equipment 
manufacturers  compared  to  the  impacts 
that  might  otherwise  have  occuned  if 
small  businesses  had  not  been 
consulted.  The  final  set  of  flexibility 
provisions  and  EPA's  rationale  for 
adopting  these  provisions  are  discussed 
in  detail  in  Section  n.E  above  and  in  the 
Summary  and  Analysis  of  Comments 
document. 

EPA  prepared  an  Initial  Regulatory 
Flexibility  Analysis  which  a^yzed  the 
economic  impacts  of  the  proposed  rule 
on  small  companies  and  discussed 
related  issues.  EPA  has  now  prepared  a 
Final  Regulatory  Flexibility  Ansdysis. 
which  is  incorporated  in  Qiapter  4 
(Economic  Impact)  of  the  Final 
Regulatory  Impact  Analysis  associated 


with  this  final  rule.  The  Final 
Regulatory  Flexibility  Analysis  presents 
the  Agency's  final  assessments  of  the 
impacts  (his  rule  is  likely  to  have  on 
small  entities. 

The  Final  Regulatory  Flexibility 
Analysis  incorporates  comments 
received  related  to  the  Initial  R^ulatory 
Flexibility  Analysis  and  reassesses  the 
impact  of  the  regulations  on  small 
entities.  As  did  the  Initial  document,  the 
Final  Regulatory  Flexibility  Analysis 
analyzes  the  four  separate  but  related 
industries  that  will  im  subject  to  this 
proposed  rule  and  that  contain  small 
businesses  as  defined  by  regulations  of 
the  Small  Business  Administration 
(SBA):  nonroad  diesel  engine 
manufacturing,  manufacturing  of 
nonroad  diesel  equipment,  post- 
manufacturer  mariniring  of  diesel 
engines,  and  the  rebuilcUng  or 
remanufacturing  of  diesel  nonroad 
engines.  A  detailed  economic  analysis 
was  conducted  only  for  equipm«it 
manufacturere.  for  several  reasons.  First, 
there  is  only  one  manufacturer  of  diesel 
engines  afiscted  by  the  proposed  rule 
that  meets  SBA's  small  business  crituia. 
and  this  small  engine  manufacturer 
would  have  impacts  from  the  proposal 
that  are  similar  to  those  impacts 
experienced  by  large  nonroad  engine 
manufacturere  as  described  elsewhere  in 
this  final  rule.  Second,  marinizera  are 
expected  to  experience  impacts  similar 
to  those  of  nonroad  equipment 
manufacturers  rince  aianges  made  by 
the  original  engine  manufacturers  might 
require  changes  in  the  parts  and  process 
involved  in  marinization.  Finally, 
engine  rebuilders/remanufacturers  will 
not  be  significantly  economically 
impacted,  since  the  provisions  of  this 
final  rule  for  these  entities  does  not 
require  a  substantial  change  to  their 
current  practices. 

As  described  above  in  Section  II,  this 
rule  includes  flexibility  provisions  for 
equipment  manufacturera  (both  large 
and  small  manufactiirws).  The  Final 
Regulatory  Flexibility  Analysis 
concludes  that  the  final  rule,  with  its 
compliance  flexibility  provisions,  will 
result  in  an  estimated  11  percent  of 
small  equipment  manufacturers  having 
annual  compliance  costs  greater  than  1 
percent  of  their  sales  revenues.  Also,  an 
estimated  7  percent  of  small  equipment 
manufacturere  would  experience  a 
compliance  cost  impact  greater  than  3 
percent  of  sales  revenues.  EPA  believes 
the  effects  of  the  flexibility  provisions 
are  conservatively  estimated,  in  part 
because  the  hardship  relief  provisions 
and  the  more  generous  exemption 
allowances  finalized  in  this  rule  were 
not  taken  into  account  in  the  analysis. 
EPA  considen  the  flexibility  provisions 


put  in  place  by  this  rule  to  be  a  very 
effective  way  of  minimizing  significant 
economic  impacts  on  small  equipment 
manufacturers  consistent  with  the 
Agency's  air  quality  objectives. 

C.  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act,  44 
U.S.C.  3501  et  seq..  requires  agencies  to 
submit  for  OMB  review  and  approval, 
federal  requirements  and  activities  that 
result  in  the  collection  of  information 
from  ten  or  more  persons.  Information 
collection  requirements  may  include 


reporting,  labeling,  and  recordkeeping 
requirements.  Federal  agencies  may  not 
impose  penalties  on  persons  who  fail  to 
comply  with  collections  of  information 
that  do  not  display  a  currently  valid 
OMB  control  number. 

The  information  collection 
requirements  in  this  final  rule  have  been 
approved  by  OMB  without  comment 
under  the  Paperwork  Reduction  Act, 
except  for  the  requirement  that  engine 
manufacturers'  annual  reports  include 
information  on  engines  produced  for  the 
equipment  manufacturer  flexibility 


program,  discussed  above  in  section 
n.E.5.  This  requirement  was  not 
included  in  the  Information  Collection 
Request  (ICR)  submitted  to  OMB 
because  it  was  not  formally  proposed  by 
EPA  in  the  NPRM.  This  reporting 
requirement  was,  however,  put  forth  in 
the  NPRM  for  comment,  and  is  being 
adopted  in  the  final  rule  based  on 
further  analysis  and  consideration  of 
comments  received.  EPA  plans  to 
submit  a  separate  ICR  for  this 
requirement.  The  following  ICR 
documents  have  been  prepared  by  EPA: 


EPA  ICR  No. 


0011.09 

0095.10 
0282.10 
1684.04 
1695.03 

1826.01 


Tide 


Selective  Enforcement  Auditing  and  recordkeeping  requirements  lor  po-hjghway  HDE,  nonroad 
compression  ignition  engines,  and  on-highway  light-duty  vehides  and  Light  duty  trucks. 

Pre-certification  and  testing  exemption  reporting  and  recordkeeping  requirements  

Emission  Defect  Information  and  Voluntary  Emission  recall  reports 

Compression  Ignition  Non-Road  Engine  Certification  Application  . — 

Amendment  to  the  Informatkxi  Collection  Request  Emission  Standards  lor  New  Nonroad  Spaik- 
Ignition  Engines. 

Information  collection  tor  equipment  manufacturer  flexibility 


OMB 

control  No. 


2060-0604 

2060-0007 
2060-0048 
2060-0104 
2060-0104 

2060-0369 


The  Information  Collection  Requests 
(ICR)  were  subject  to  public  notice  and 
comment  prior  to  OMB  approval  and,  as 
a  result,  EPA  finds  that  there  is  "good 
cause"  under  section  553(b)  of  the 
Administrative  Procedures  Act  (5  U.S.C. 
553  (b))  to  include  these  information 
collection  requirements  in  40  CFR  Part 
9  without  additional  notice  and 
comment.  EPA  received  various 
comments  on  the  rulemaking  provisions 
covered  by  the  ICRs,  but  no  comments 
on  the  paperwork  burden  or  other 
information  in  the  ICRs.  All  comments 
that  were  submitted  to  EPA  are 
considered  in  the  Summary  and 
Analysis  of  Comments,  which  can  be 
found  in  the  docket  (A-96-40).  A  copy 
of  any  of  the  submitted  ICR  documents 
may  be  obtained  from  Sandy  Fanner, 
OPPE  Regulatory  Information  Division, 
U.S.  Environmental  Protection  Agency 
(2137),  401  M  St..  S.W..  Washington,  DC 
20460.  or  by  calling  (202)  260-2740. 

D.  Unfunded  Mandates  Reform  Act 

Title  n  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA),  Public 
Law  104-4.  establishes  requirements  for 
federal  agencies  to  assess  the  effects  of 
their  regulatory  actions  on  state,  local, 
and  tribal  governments  and  the  private 
sector.  Under  section  202  of  the  UMRA, 
EPA  generally  must  prepare  a  written 
statement,  including  a  cost-benefit 
analysis,  for  proposed  and  final  rules 
with  "federal  mandates"  that  may  result 
in  expenditures  to  state,  local,  and  tribal 
governments,  in  the  aggregate,  or  to  the 
private  sector,  of  SlOO  million  or  more 
for  any  one  year.  Before  promulgating 


an  EPA  rule  for  which  a  written 
statement  is  needed,  section  205  of  the 
UMRA  generally  requires  EPA  to 
identify  and  consider  a  reasonable 
number  of  regulatory  alternatives  and 
adopt  the  least  costly,  most  cost- 
effective,  or  least  burdensome 
alternative  that  achieves  the  objectives 
ofthe  rule.  The  provisions  of  section 
205  do  not  apply  when  they  are 
inconsistent  with  applicable  law. 
Moreover,  section  205  allows  EPA  to 
adopt  an  alternative  other  than  the  least 
costly,  most  cost-effective,  or  least 
burdensome  alternative  if  the 
Administrator  publishes  with  the  final 
rule  an  explanation  of  why  that 
alternative  was  not  adopted.  Before  EPA 
establishes  any  regulatory  requirements 
that  may  significantly  or  uniquely  affect 
small  governments,  including  tribal 
governments,  it  must  have  developed 
under  section  203  of  the  UMRA  a  small 
government  agency  plan.  The  plan  must 
provide  for  notifying  potentially 
affected  small  governments,  enabling 
officials  of  affected  small  governments 
to  have  meaningful  and  timely  input  in 
the  development  of  EPA  regulatory 
proposals  with  significant  federal 
intergovernmental  mandates,  and 
informing,  educating,  and  advising 
small  governments  on  compliance  with 
the  regulatory  requirements. 

This  final  rule  contains  no  federal 
mandates  (under  the  regulatory 
provisions  of  Title  II  ofthe  UMRA)  for 
state,  local,  or  tribal  governments.  The 
rule  imposes  no  enforceable  duties  on 
any  of  these  governmental  entities. 
Nothing  in  the  final  program  will 


significantly  or  uniquely  affect  small 
governments.  EPA  has  determined  that 
this  rule  contains  federal  mandates  that 
may  result  in  expenditures  of  SlOO 
million  or  more  in  any  one  year  for  the 
private  sector.  EPA  believes  that  the 
proposed  program  represents  the  least 
costly,  most  cost-effective  approach  to 
achieve  the  air  quality  goals  of  the  rule. 
The  cost-benefit  analysis  required  by 
UMRA  is  contained  in  the  Final  RIA. 
The  reader  is  directed  to  Section  Vn.A 
for  further  information  regarding  these 
analyses. 

E.  Cottgfessional  Review  Act 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq..  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  pubUcation  ofthe  rule  in 
the  Federal  Roister.  This  rule  is  a 
"major  rule"  as  defined  by  5  U.S.C. 
804(2). 

F.  National  Technology  Transfer  and 
Advancement  Act 

Section  12(d)  ofthe  National 
Technology  Transfer  and  Advancement 
Act  of  1995  CNTTAA").  Public  Law 
104-113.  section  12(d)  (15  U.S.C.  272 
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note)  directs  EPA  to  use  voluntary 
consensus  standards  in  its  regulatory 
activities  unless  doing  so  would  be 
inconsistent  with  applicable  law  or 
otherwise  impractical.  Voluntary 
consensus  standards  are  technical 
standards  (e.g.,  materials  specifications, 
test  methods,  sampling  procedures,  and 
business  practices)  that  are  developed  or 
adopted  by  voluntary  consensus 
standards  bodies.  The  NTTAA  directs 
EPA  to  provide  Congress,  through  OMB, 
explanations  when  the  Agency  decides 
not  to  use  available  and  applicable 
voluntary  consensus  standards. 

This  final  rule  involves  technical 
standards.  While  commenters  suggested 
the  use  of  ISO  8178  test  procedures  for 
measuring  emissions,  the  Agency  has 
decided  not  to  rely  on  these  ISO 
procedures  in  this  rulemaking.  The 
Agency  has  determined  that  these 
procedures  would  be  impracticable 
because  they  rely  too  heavily  on 
reference  testing  conditions.  Because 
the  test  procedures  in  these  regulations 
need  to  represent  in-use  operation 
typical  of  operation  in  the  field,  they 
must  be  based  on  a  range  of  ambient 
conditions.  EPA  has  determined  that  the 
ISO  procedures  are  not  broadly  usable 
in  their  current  form,  and  therefore 
cannot  be  adopted  by  reference.  EPA 
has  instead  chosen  to  continue  to  rely 
on  the  procedures  outlined  in  40  CFR 
Part  89.  EPA  is  hopeful  that  futvira  ISO 
test  procedures  will  be  developed  that 
are  usable  for  the  broad  range  of  testing 
needed,  and  that  such  procedures  could 
then  be  adopted  by  reference.  EPA  also 
expects  that  any  development  of  revised 
test  procedures  will  be  done  in      .,.;  .; 
accordance  with  ISO  proceduret  t^  fn 
a  balanced  maimer  and  thus  includft-tjiie 
opportunity  for  involvement  of  axange 
of  interested  parties  (potentially 
including  parties  such  as  industry,  EPA, 
state  governments,  and  environmental 
groups)  so  that  the  resulting  procedures 
can  represent  these  diflierent  interests. 

C.  Protection  ofChUdren 

Executive  Order  13045,  entitled 
"Protection  of  Children  firom 
Environmental  Health  Risks  and  Safety 
Risks"  (62  FR  19885,  April  23. 1997), 
applies  to  a  rule  that  is  determined  to 
be  "economically  significant,"  as 
defined  under  Executive  Order  12866,  if 
the  environmental  health  or  safety  risk 
addressed  by  the  rule  has  a 
disproportionate  efiiect  on  children.  For 
these  rules,  the  Agency  must  evaluate 
the  environmental  health  or  safety 
efiiects  of  the  planned  rule  on  children: 
and  explain  why  the  planned  regulation 
is  preferable  to  other  potentially 
effective  and  reasonably  feasible 
alternatives  considered  by  the  Agency. 


This  final  rule  is  not  subject  to 
Executive  Order  13045,  because  this 
rule  does  not  involve  decisions  on 
environmental  health  or  safety  risks  that 
may  disproportionately  affect  children. 

H.  Enhancing  Intergovernmental 
Partnerships 

Under  Executive  Order  12875,  EPA 
may  not  issue  a  regulation  that  is  not 
required  by  statute  and  that  creates  a 
mandate  upon  a  State,  local  or  tribal 
government,  unless  the  Federal 
government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incxirred  by  those  governments.  If 
the  mandate  is  unfunded,  EPA  must 
provide  to  the  Office  of  Management 
and  Budget  a  description  of  the  extent 
of  EPA's  prior  consultation  with 
representatives  of  affected  State,  local 
and  tribal  governments,  the  nature  of 
their  concerns,  copies  of  any  written 
communications  from  the  governments, 
and  a  statement  supporting  the  need  to 
issue  the  regulation.  In  addition. 
Executive  Order  12875  requires  EPA  to 
develop  an  effective  process  permitting 
elected  officials  and  other 
representatives  of  State,  local  and  tribal 
governments  "to  provide  meaningfiil 
and  timely  input  in  the  development  of 
regulatory  proposals  containing 
simificant  unfunded  mandates." 

This  rule  will  be  implemented  at  the 
federal  level  and  imposes  compliance* 
obligations  only  on  private  industry. 
The  rule  thus  creates  no  mandate  on 
State,  local  or  tribal  governments,  nor 
does  it  impose  any  enforceable  duties 
on  these  entities.  Accordingly,  the 
requirements  of  Executive  Order  12875 
do  not  apply  to  this  rule. 

/.  Consultation  and  Coordination  With 
Indian  Tribal  Governments 

Under  Executive  Order  13084.  EPA 
may  not  issue  a  regulation  that  is  not 
required  by  statute,  that  significantly  or 
uniquely  affects  the  communities  of 
Indian  tribal  governments,  and  that 
imposes  substantial  direct  compliance 
costs  on  those  commimities,  unless  the 
Federal  government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  the  tribal 
governments.  If  the  mandate  is 
unfunded,  EPA  must  provide  to  the 
Office  of  Management  and  Budget,  in  a 
separately  identified  section  of  the 
preamble  to  the  rule,  a  description  of 
the  extent  of  EPA's  prior  consultation 
with  representatives  of  affected  tribal 
governments,  a  summary  of  the  nature 
of  their  concerns,  and  a  statement 
supporting  the  need  to  issue  the 
regulation.  In  addition.  Executive  Order 
13084  requires  EPA  to  develop  an 
effective  process  permitting  elected  and 


other  representatives  of  Indian  tribal 
governments  "to  provide  meaningful 
and  timely  input  in  the  development  of 
regulatory  policies  on  matters  that 
significantly  or  uniquely  affect  their 
communities." 

This  rule  does  not  significantly  or 
uniquely  affect  the  communities  of 
Indian  tribal  governments.  As  noted 
above,  this  rule  will  be  implemented  at 
the  federal  level  and  imposes 
compliance  obligations  only  on  private 
industry.  Accordingly,  the  requirements 
of  Executive  Order  13084  do  not  apply 
to  this  rule. 

vm.  SUtutorjr  Authority 

In  accordance  with  section  213(a)  of 
the  Clean  Air  Act,  42  U.S.C.  7547(a), 
EPA  conducted  a  study  of  emissions 
bom  nonroad  engines,  vehicles,  and 
eqmpment  in  1991.  Based  on  the  results 
of  that  study,  EPA  determined  that 
emissions  of  NOx,  volatile  organic 
compounds  (including  hydrocarbons), 
and  CO  from  nonroad  engines  and 
equipment  contribute  significantly  to 
ozone  and  CO  concentrations  in  more 
than  one  nonattaiiunent  area.  See  59  FR 
31306,  June  17, 1994.  Given  this 
determination,  section  213(a)(3)  of  the 
Act  requires  EPA  to  promulgite  (and 
from  time  to  time  revise)  emissions 
standards  for  those  classes  or  categories 
of  new  nonroad  engines,  vehicles,  and 
equipment  that  in  EPA's  judgment  cause 
or  contribute  to  such  air  pollution.  EPA 
has  determined  that  the  engines 
regulated  under  this  final  rule  "cause  or 
contribute"  to  such  air  pollution.  See  59 
FR  31306,  June  17, 1994. 

Where  EPA  determines  that  other 
emissions  from  new  nonroad  engines, 
vehicles,  or  equipment  significantly 
contribute  to  air  pollution  that  may 
reasonably  be  anticipated  to  endanger 
public  health  or  welfare,  section 
213(a)(4)  authorizes  EPA  to  establish 
(and  frtnn  time  to  time  revise)  emission 
standards  frt>m  those  classes  or 
categories  of  new  nonroad  engines, 
vehicles,  and  equipment  that  EPA 
determines  cause  or  contribute  to  such 
air  pollution.  In  the  Jime  1994  final  rule, 
EPA  made  this  determination  for 
emissions  of  PM  and  smoke  from 
nonroad  engines  in  general  and  for  O 
nonroad  engines  rated  at  or  above  37 
kW.  This  rule  extends  the  same  findings 
to  nonroad  diesel  engines  rated  under 
37  kW. 

ListofSuliiects 

40  CFR  Part  9 

Environmental  protection.  Reporting 
and  recordkeeping  requirements. 


40  CFR  Part  86 

Administrative  practice  and 
procedure.  Confidential  business 
information.  Labeling,  Motor  vehicle 
pollution.  Reporting  and  recordkeeping 
requirements. 

40  CFR  Part  89 

Environmental  protection. 
Administrative  practice  and  procediue. 
Confidential  business  information, 
Diesel  fuel.  Imports,  Incorporation  by 
reference.  Motor  vehicle  pollution. 
Reporting  and  recordkeeping 
requirements.  Research,  Warranties. 

Dated:  August  27, 1998. 
Carol  M.  Brownsr, 
Administrator. 

For  the  reasons  set  out  in  the 
preamble,  title  40,  chapter  I,  parts  9, 86. 
and  89  of  the  Code  of  Federal 
Regulations  are  amended  as  set  forth 
below. 

PART  9— (AMENDED] 

1.  The  authority  citation  for  part  9 
continues  to  read  as  follows: 

AutiMritjr:  7  U.S.C.  135  etseq..  136-136y: 
15  U.S.C  2001,  2003,  2005.  2006,  2601-2671; 
21  U.S.C  331j.  346a,  348;  31  U.S.C  9701;  33 
U.S.C  1251  etseq..  1311, 1313d,  1314, 1318, 
1321, 1326, 1330. 1342  1344. 1345  (d)  and 
(e),  1361:  E.0. 11735,  38  FR  21243,  3  CFR. 
1971-1975  Comp.  p.  973: 42  U.S.C  241, 
242b,  243,  246,  300f,  300g.  300g-l,  300g-2, 
300g-3,  300^,  300g-5,  300g-6.  300J-1. 
300J-2,  300J-3.  300J-4, 300i-«.  1857  et  seq.. 
6901-6992k,  7401-7671q.  7542,  9601-9657, 
11023, 11048. 

2.  Section  9.1  is  amended  in  the  table 
by  removing  the  center  heading 
"Control  of  Emissions  From  New  and 
In-Use  Nonroad  Engines"  and  the 
entries  under  that  center  heading  and 
adding  a  new  center  heading  and  entries 
in  numerical  order  to  read  as  follows: 


fa.1    OMB  approvals  under  I 
Reduction  Act 


40  CFR  citation 


OMB  control 
No. 


Control  of  Emlsalons  From  Mew  and^ln- 
Conipfesaloiv4gnltion 


40  CFR  citation 


OMBcontrot 
No. 


89.603-89.605  2060-0095 

89.607-89.610  2060-0095 

89.611  2060-0007. 

2060-0095 

89.612  2060-0095 

89.801-89.803  2060-0048 

89.903  2060-0124 

89.905-89.911  2060-0007 


PART  86— CONTROL  OF  EMISSIONS 
FROM  NEW  AND  IN-USE  HIGHWAY 
VEHICLES  AND  ENGINES 

3.  The  heading  of  part  86  is  revised 
as  set  forth  above. 

4.  The  authority  citation  for  part  86 
continues  to  read  as  follows: 

Authority:  42  U.S.C  7401-7671(q). 

5.  Section  86.884-8  is  amended  by 
revising  the  table  in  paragraph  (c)(4)  to 
read  as  follows: 


fM.884-8 

wjulpiwant. 

•        • 

(c)  •  •  • 
(4)  *  '  • 


80.1  2060-0124 

892 2060-0124 

80.114-89.120  2060-0287 

89.122-89.127  2060-0287 

80.129  2060-0287 

8920S-89207 2080-0287 

88209-89211  „ 2060-0287 

89.304-89.331  2060-0287 

89.404-89.424  2060-0287 

89.506-89.512 - 2060-0064 


DynamomeMr  and  angina 


Maximum  rated  tKxsapower 

Exhaust 

.pipe 
dnmeter 
(inches) 

HP>50  

50SHP>100 

100^P>200 .. — 

200^P>300 

300<HP>500  

1.5 
2.0 
3.0 
4.0 
5.0 

HPS5006.0. 

PART  W-CONTROL  OF  EMISSIONS 
FROM  NEW  AND  M-USE  NONROAD 
COMPRESSION-IGNrnON  ENGMES 

6.  The  heading  of  part  89  is  revised 
as  set  forth  above. 

7.  The  authority  citation  for  part  89 
continues  to  read  as  follows: 

Andwrity:  Sections  202, 203,  204,  205, 
206.  207,  208,  209.  213,  215.  216.  and  301(a) 
of  the  Qean  Air  Act  as  amended  (42  U.S.C 
7521,  7522.  7523,  7524,  7525,  7541,  7542, 
7543,  7547,  7549,  7550.  and  7601(a)). 

8.  The  following  sections  are 
redesignated  as  set  forth  in  the 
following  table: 


Old 

designation 


89.101-96 
89.102-96 
89.103-96 
89.104-46 
89.106-06 


designation 


89.101 
89.102 
89.103 
89.104 
89.106 


Old 
designation 


89.106-96  .. 
89.107-96  .. 
89.108-96  .. 
89.109-96  .. 
89.110-96  .. 
89.111-96  .. 
89.112-96  „ 
89.113-96  .. 
89.114-96  .. 
89.115-96  .. 
89.116-96  .. 
89.117-96  .. 
89.118-96  .. 
89.119-96  .. 
89.120-96  .. 
89.121-96  . 
89.122-96  . 
89.123-96  . 
89.124-96  . 
89.125-96  . 
89.126-96  . 
89.127-96  . 
89.128-96  . 
89.129-96  . 
89201-96  . 
89202-96  . 
8920^-96. 
89204-96. 
89i209'~9D  . 
89206-96  . 
89207-96  . 
89208-96  . 
89209-96  . 
89210-96  . 
89211-96  . 
89212-96. 
89.301-96. 
89.302-96  . 
89.303-96. 
89.304-96  . 
89.305-96  . 
89.306-96  . 
89.307-M. 

89.>3(Jv  Oo  . 

89.310-96  . 

89.311-96  . 

89.312-96  . 

89.313-96  . 

89.314-96  . 

89.315-06 

89.316-96 

88.317-96 

89.318-96 

89.319-96 

89.320-96 

89.321-96 

89.322-96 

89.323-96 

89.324-96 

89.325-96 

89.326-96 

89.327-96 

89.328-96 

89.329-96 

89.330-96 

89.331-96 

89.401-M 

89.400-96 

89.40S-M 

89.404-96 

89.406-96 

89.406-96 


designation 


89.106 

89.107 

89.106 

89.109 

89.110 

89.111 

89.112 

89.113 

89.114 

89.115 

89.116 

89.117 

89.118 

89.119 

89.120 

89.121 

89.122 

89.123 

89.124 

89.125 

89.126 

89.127 

89.128 

89.129 

89201 

88202 

89203 

89204 

89205 

89206 

89207 

89208 

80209 

89210 

80211 

89212 

89.301 

89.302 

88.303 

89.304 

89.306 

89J06 

89.307 

80.308 

89.309 

89.310 

89.311 

89.312 

89.313 

80.314 

89.315 

80.316 

89.317 

80.318 

89.319 

89.320 

89.321 

89.322 

89.323 

89.324 

89.325 

89.326 

89.327 

80.328 

89.329 

89330 

88.331 

89.401 

89.402 

80.403 

89.404 

80.405 

80.406 
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IVUVV 

d6signstion 

dssiQnation 

89.407-96 

80.407 

89.408-96 ~ 

89.406 

89.409-96  

89.409 

89.410-96  

89.410 

89  41 1-96  

89.411 

89  412-96  

89.412 

89.413-96 

89.413 

89.414-96  

89.414 

69.4 1 5-96  

89.415 

89.416-96 -... 

89.416 

IRf .4  1  f^'T^O   ■■■•••■•••••■■•■•••••■••••••••••■ 

89.417 

89.418-96 

89.418 

89.4 1 9-96  

89.419 

89.420-96  

89.420 

89  421-96  

89.421 

89.422-96  - 

89.422 

89.423-96  

89.423 

89.424-96 

89.424 

89.425-96  

89.425 

89.501-96 

80.501 

89.502-96  .- 

89.502 

89  503-96  

89.503 

89.504-96 -... 

89.504 

89.505-96  

89.505 

89.506-96 _ 

89.506 

89.507-96  

89.507 

89.506-96 

80.506 

89.509-96  

80.500 

89.51 0-96  

89.510 

89.51 1-96 

89.511 

89.512-96 

89.512 

89.513-96  

89.513 

89.514-96  

89.514 

89.51 5-96  

89.515 

89.516-96  

89.516 

89.601-96 

80.601 

89.602-96  

89.602 

89.603-96  

89.603 

89.604-96  

89.604 

89.606-96  

89.605 

89.606-96 

89.606 

89.607-96  

80.607 

89.606-96  

89.608 

89.609-96  

89.600 

89.610-96  

89.610 

89.611-96  -..._ 

89.611 

89.612-96  

80.612 

89.61 3-96  ..- 

80.613 

9.  In  part  89.  all  internal  sectimi 
references  are  revised  as  indicated  in 
the  above  redesignation  table. 

Subpart  A— {Amended] 

10.  Section  89.1  is  amended  by 
revising  paragraphs  (a)  and  (b)(4),  by 
removing  the  word  "and"  at  the  end  of 
paragraph  (b)(3),  and  adding  paragraph 
(b)(5),  to  read  as  follows: 

fae.1    Applicability. 

(a)  This  part  applies  to  nonroad 
compression-ignition  engines. 

(b)*  '  ' 

(4)  Engines  used  in  marine  vessels  as 
defined  in  the  General  Provisions  of  the 
United  States  Code.  1  U.S.C.  3  .  if  those 
engines  have  a  rated  power  at  or  above 
37  kW;  and 


(5)  Engines  with  a  per  cylinder 
displacement  of  less  than  50  cubic 
centimeters. 

11.  Section  89.2  is  amended  by 
revising  the  definition  of  Nonroad 
vehicle  or  nonroad  equipment 
manufacturer,  removing  the  definition 
of  Nonroad  compression-ignition  engine 
and  adding  new  definitions  in 
alphabetical  order  to  read  as  follows: 

980*2    DellMtlona. 

•  •  •  a  • 

Auxiliary  marine  diesel  engine  means 
a  marine  diesel  engine  that  is  not  a 
propulsion  marine  diesel  engine. 

Blue  Sky  Series  engine  means  a 
nonroad  engine  meeting  the 
requirements  of  §89. 11 2(f). 

Compression-ignition  means  relating 
to  a  type  of  engine  with  operating 
characteristics  significantly  similar  to 
the  theoretical  Diesel  combustion  cycle. 
The  non-use  of  a  throttle  to  regulate 
intake  air  flow  for  controlling  power 
during  normal  operation  is  indicative  of 
a  compression-ignition  engm».  This 
definition  is  applicable  beginning 
January  1,  2000. 

Constant-speed  engine  means  an 
engine  that  is  governed  to  operate  only 
at  rated  speed. 

Crankcase  emissions  means  airborne 
substances  emitted  to  the  atmosphere 
from  any  portion  of  the  engine 
crankcase  ventilation  or  lubrication 
systems. 


Exhaust  gas  recirculation  means  an 
emission  control  technology  that 
reduces  emissions  by  routing  exhaust 
gases  that  had  been  exhausted  from  the 
combustion  chamber(s)  back  into  the 
engine  to  be  mixed  with  incoming  air 
prior  to  or  during  combustion.  The  use 
of  valve  timing  to  increase  the  amount 
of  residual  exhaust  gas  in  the 
combustion  chamber(s)  that  is  mixed 
with  incoming  air  prior  to  or  during 
combustion  is  not  considered  to  be 
exhaust  gas  recirculation  for  the 
purposes  of  this  part. 

•  *        *        *        • 

Full  load  governed  speed  is  the 
maximum  full  load  speed  as  specified 
by  the  manufactiver  in  the  sales  and 
service  literature  and  certification 
application.  This  speed  is  the  highest 
engine  speed  with  an  advertised  power 
greater  than  zero. 

•  •        *        •        • 

Intermediate  speed  means  peak 
torque  speed  if  peak  torque  speed 
occiirs  from  60  to  75  percent  of  rated 
speed.  If  peak  torque  speed  is  less  than 
60  percent  of  rated  speed,  intermediate 
speiad  means  60  percent  of  rated  speed. 


If  peak  torque  speed  is  greater  than  75 
percent  of  rated  speed,  intermediate 
speed  means  75  percent  of  rated  speed. 

Marine  diesel  engine  means  a 
compression-ignition  engine  that  is 
intended  to  be  installed  on  a  vessel. 

•  •        •        •        • 

Nonroad  vehicle  or  nonroad 
equipment  manufacturer  means  any 
person  engaged  in  the  manufacturing  or 
assembling  of  new  nonroad  vehicles  or 
equipment  or  importing  such  vehicles 
or  equipment  for  resale,  or  who  acts  for 
and  is  under  the  control  of  any  such 
person  in  connection  with  the 
distribution  of  such  vehicles  or 
equipment.  A  nonroad  vehicle  or 
equipment  manufactiuer  does  not 
include  any  dealer  with  respect  to  new 
nonroad  vehicles  or  equipment  received 
by  such  person  in  commerce.  A  nonroad 
vehicle  or  equipment  manufacturer  does 
not  include  any  person  engaged  in  the 
manufactiiring  or  assembling  of  new 
nonroad  vehicles  or  equipment  who 
does  not  install  an  engine  as  part  of  that 
manufacturing  or  assembling  process. 
All  nonroad  vehicle  or  equipment 
manufacturing  entities  that  are  under 
the  control  of  the  same  person  are 
considered  to  be  a  single  nonroad 
vehicle  or  nonroad  equipment 
manufacturer. 

•  •        •        *        • 

Post-manufacture  marinizer  means  a 
{wrson  who  produces  a  marine  diesel 
engine  by  substantially  modifying  a 
certified  or  uncertified  complete  or 
partially  complete  engine,  and  is  not 
controlled  by  the  manufacturer  of  the 
base  engine  or  by  an  entity  that  also 
controls  the  manufocturer  of  the  base 
engine.  For  the  purpose  of  this 
definition,  "substantially  modify" 
means  changing  an  engine  in  a  way  that 
could  change  engine  emission 
characteristics. 

•  •        *        •        • 

Propulsion  marine  diesel  engine 
means  a  marine  diesel  engine  that  is 
intended  to  move  a  vessel  through  the 
water  or  direct  the  movement  of  a. 
vessel. 

Rated  speed  is  the  maximum  full  load 
governed  speed  for  governed  engines 
and  the  speed  of  maximum  horsepower 
for  ungovemed  engines. 

Specific  emissions  means  emissions 
expressed  on  the  basis  of  observed  brake 
power,  using  units  of  g/kW-hr.  Observed 
brake  power  measurement  includes 
accessories  on  the  engine  if  these 
accessories  are  required  for  running  an 
emission  test  (except  for  the  cooling 
fan).  When  it  is  not  possible  to  test  the 
engine  in  the  gross  conditions,  for 
example,  if  the  engine  and  transmission 
form  a  single  integral  unit,  the  engine 
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may  be  tested  in  the  net  condition. 
Power  corrections  bom  net  to  gross 
conditions  will  be  allowed  wiA  prior 
approval  of  the  Administrator. 


manufacturer  for  which  the 
manufacturer  has  reasonable  assurance 
that  sale  was  or  will  be  made  to  ultimate 
purchasers  in  the  United  States. 

•        •        •        •        * 

Vessel  has  the  meaning  given  to  it  in 
1  U.S.C.  3. 
12.  Section  89.3  is  amended  by 


Tier  1  engine  means  an  engine  subject 
to  the  Tier  1  emission  standwds  listed 

in§89.112(a). .      ,  ,   ^r,.    , 

Tier  2  enffne  means  an  engine  subject     addmg  new  acronyms  m  alptiabetical 

to  the  Tier  2  emission  standards  listed        order  to  read  as  follows: 

in  §  89.112(a). 

Tier  3  engine  means  an  engine  subject 

to  the  Tier  3  emission  standards  listed 

in§8g.ll2(a). 


U.S.-directed  production  volume 
means  the  number  of  nonroad 
equipment,  vehicle,  or  marine  diesel 
engine -units  produced  by  a 


f80.3    Acrof^fiw  and  aMwevMlons. 

•  •        •        *        • 

EGR    Exhaust  gas  recirculation. 

•  •        •        •        • 

NMHC    Nonmethane  bydrocaibon. 

•  •        •        •        • 

PM    Particulate  matter. 


THC    Total  hydrocarbon. 

%  80.4    [Removed  and  Raaervad] 

13.  Remove  and  reserve  §89.4. 

14.  Section  89.6  is  amended  by 
revising  the  last  sentence  in  (taragraph 
(b)(1)  introductory  text  and  the  table  in 
paragraph  (b)(1)  to  read  as  follows: 

f  80.6    Ralefwioa  1 


(b)-  *  • 

(1)  *  *  *  Copies  of  these  materials 
may  be  obtained  &t>m  American  Society 
for  Testily  and  Materials.  100  Barr 
Harbor  Drive,  West  Conshohocken,  PA 
19428-2959. 


Document  number  and  name 


ASTM  1)66-97: 

"StVKtard  Test  Method  tor  Distiaation  of  Petroleum  Products  at  Atmospheric  Pressure' 

ASTMD93-07: 

"Standard  Test  Methods  tor  Rash  Point  by  Pensky-Martens  Closad  Cup  Tester  „ 

ASTM  D129-'95: 

"Standard  Test  Method  tor  SuHur  in  Petroleum  Products  (General  Bomb  Method)' 

ASTM  D287-*92' 

"Standard  Test  Method  tor  API  Gravity  dl  Cnjde  Petroleum  and  Petroleum  Produels"  (Hy*oni«ter  Method)  _. 

ASTM  0445-07' 

"Standard  Test  Method  tor  Kinematic  Viscosity  of  Transparent  and  Opaque  Liquids  (the  Cakarttion  o»  Dy- 
namic Viscosity)". 
ASTM  0613-95' 

"Standard  Test  Method  tor  Cetane  Number  ol  Diesel  Fuel  OT -.. - 

ASTM  01319^^98: 

"Standard  Test  Method  tor  Hydrocartwn  Types  in  Liquid  Petroleum  Products  by  Ruorescent  kndicator 

Adsorption". 
ASTM  D2622-98: 

"Standard  Test  Method  tor  SuHur  in  Petroleum  Products  by  Wavelength  Dispersive  X-ray  Fkiorescenoe 

Spectrometry". 

ASTM  05186-96:  .       ^ .^  ^  r^^ 

"Standard  Test  Method  tor  "Detennination  of  the  Aromatic  Content  and  Polynuciear  Aromatic  Content  ol  Die- 
sel Fuels  and  Aviation  Tubine  Fuels  By  Superaibcal  Fluid  Chromatography". 
ASTM  'E29-93a: 

"Standard  Practice  tor  Using  Significant  Digits  in  Test  Data  to  Determine  Contormance  with  SpecHications"  .... 


40  CFR  part  89  raterenoe 


Appends  A  to  Subpart  0. 
Appendta  A  to  Subpart  D. 
AppendR  A  to  Subpart  0. 
AppandK  A  to  Subpart  0 
/^ipandK  A  to  Subpart  0. 

Appan*i  A  to  Subpart  0. 
Afipmdn  A  to  Subpart  D. 

AppendK  A  to  Subpart  D. 

AppendR  A  to  Subpart  0. 

89.120: 89.207;  80.509. 


Subpart  B— {Amended] 

15.  The  newly  designated  §89.102  is 
amended  by  revising  the  section 
heading  and  paragraph  (a)  and  adding 
new  paragraphs  (c),  (d),  (e),  (f),  (g),  and 
(h)  to  read  as  follows: 

180.102  Enaclhwd8lea.oplkM«al 
Incknion,  flexibility  for  aquipmanl 
iiieiwif  ac  fiirer  I. 

(a)  This  subpart  applies  to  all  engines 
described  in  §89.101  with  the  following 
power  rating  and  manufactured  after  the 
following  dates: 

(1)  Less  than  19  kW  and 
manufactured  on  or  after  January  1, 
2000: 

(2)  Greater  than  or  equal  to  19  kW  bu\ 
less  than  37  kW  and  manufactured  on 
or  after  January  1. 1999; 


(3)  Greater  than  or  equal  to  37  kW  but 
less  than  75  kW  and  manufactured  on 
or  after  January  1, 1998; 

(4)  Greater  than  or  equal  to  75  kW  but 
less  than  130  kW  and  manufactured  on 
or  after  January  1, 1997; 

(5)  Greater  than  or  equal  to  130  kW 
but  less  than  m  equal  to  560  kW  and 
manufactured  aa  or  after  January  1. 
1996;  .     . 

(6)  Greater  than  560  kW  and 
manufactured  on  or  after  January  1, 
2000. 

•        *        *        •        • 

(c)  Engines  meeting  the  voluntary 
standards  described  in  §89.112(0  may 
be  designated  as  Blue  Sky  Series 
engines  through  the  2004  model  year. 

(d)  Implementation  flexibility  for 
equipment  and  vehicle  manufacturers 
and  post-manufacture  marinizers. 
Nonroad  equipment  and  vehicle 


manufacturers  and  post-manufacture 
marinizers  may  take  any  of  the 
otherwise  prohibited  actions  identified 
in  §89.1003(a)(l)wth  respect  to       ^ 
nonroad  equipment  and  vriiicles  and 
marine  dieeel  engines,  subject  to  the 
requirements  of  paragraph  (e)  of  this 
section.  The  following  allowances  apply 
separately  to  each  engine  power 
category  subject  to  standards  under 
§89.112: 

(1)  Percent-of-production  allowances, 
(i)  Equipment  rated  at  or  above  37  kW. 
For  nonroad  equipment  and  vehicles 
with  engines  rated  at  or  above  37  kW. 
a  manufacturer  may  take  any  of  the 
actions  identified  in  §  89.1003(a)(1)  for 
a  portion  of  its  U.S.-directed  production 
volume  of  such  equipment  and  vehicles 
during  the  seven  years  immediately 
following  the  date  on  which  Tier  2 
engine  standards  first  apply  to  engines 
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used  in  such  equipment  and  vehicles, 
provided  that  the  seven-year  sum  of 
these  portions  in  each  year,  as  expressed 
as  a  percentage  for  each  year,  does  not 
exceed  80,  and  provided  that  all  such 
equipment  and  vehicles  or  equipment 
contain  Tier  1  engines: 

(ii)  Eauipment  rated  under  37  kW.  For 
nonroaa  equipment  and  vehicles  and 
marine  diesel  engines  with  engines 
rated  under  37  kW.  a  manufacturer  may 
take  any  of  the  actions  identified  in 
§  89.1003(a)(1)  for  a  portion  of  its  U.S.- 
directed  production  volume  of  such 
equipment  and  vehicles  during  the 
seven  years  immediately  following  the 
date  on  which  Tier  1  engine  standards 
first  apply  to  engines  used  in  such 
equipment  and  vehicles,  provided  that 
the  seven-year  sum  of  these  portions  in 
each  year,  as  expressed  as  a  percentage 
for  each  year,  does  not  exceed  80. 

(2)  Small  volume  allowances.  A 
nonroad  equipment  or  vehicle 
manufacturer  or  post-manufacture 
mahnizer  may  exceed  the  production 
percentages  in  paragraph  (d)(1)  of  this 
section,  provided  that  in  each  regulated 
power  category  the  manufacturer's  total 
of  excepted  nonroad  equipment  and 
vehicles  and  marine  diesel  engines: 

(i)  Over  the  years  in  which  the 
percent-of-production  allowance  applies 
does  not  exceed  100  units  times  the 
number  of  years  in  which  the  percent- 
of-production  allowance  applies:  and 

(ii)  Does  not  exceed  200  units  in  any 
year,  and 

(iii)  Does  not  use  engines  from  more 
than  one  engine  family,  or,  for  excepted 
equipment  vehicles,  and  marine  diesel 
engines  using  engines  not  belonging  to 
any  engine  family,  from  more  than  one 
engine  manufacturer. 

(3)  Inclusion  of  previous-tier  engines. 
Nonroad  equipment  and  vehicles  and 
marine  diesel  engines  built  with 
previous  tier  at  noncertified  engines 
under  the  existing  inventory  provisions 
of  §89. 1003(b)(4)  need  not  be  included 
in  determining  compliance  with 
paragraphs  (d)(1)  and  (d)(2)  of  this 
section. 

(e)  Recordkeeping  and  calculation  to 
verify  compliance.  The  following  shall 
apply  to  nonroad  equipment  or  vehicle 
manufacturers  and  post-manufacture 
marinizers  who  produce  excepted 
equipment  or  vehicles  or  marine  diesel 
engines  under  the  provisions  of 
paragraph  (d)  of  this  section: 

(ifFor  each  power  category  in  which 
excepted  noiuxMd  equipment  or 
vehicles  or  marine  diesel  engines  are 
produced,  a  calculation  to  verify 
compliance  with  the  requirements  of 
paragraph  (d)  of  this  section  shall  be 
made  by  the  nonroad  equipment  or 
vehicle  manufacturer  or  post- 


manufacture  marinizer.  This  calculation 
shall  be  made  no  later  than  December  31 
of  the  year  following  the  last  year  in 
which  allowances  are  used,  and  shall  be 
based  on  actual  production  information 
from  the  subject  years.  If  both  the 
percent-of-production  and  small  volume 
allowances  have  been  exceeded,  then 
the  manufacturer  is  in  violation  of 
section  203  of  the  Act  and  §89.1003, 
except  as  provided  under  (mragraphs  (0 
and  (h)  of  this  section. 

(2)  A  noiutMd  equipment  or  vehicle 
manufacturer  or  post-manufacture 
marinizer  shall  keep  records  of  all 
nonroad  equipment  and  vehicles  and 
marine  diesel  engines  excepted  under 
the  provisions  of  paragraph  (d)  of  this 
section,  for  each  power  category  in 
which  exceptions  are  taken.  These 
records  shall  include  equipment  and 
engine  model  numbers,  serial  numbers, 
and  dates  of  manufacture,  and  engine 
rated  power.  In  addition,  the 
manufacturer  shall  keep  records 
sufficient  to  demonstrate  the 
verifications  of  compliance  required  in 
paragraph  (e)(1)  of  this  section.  All 
records  shall  be  kept  until  at  least  two 
full  years  after  the  final  year  in  which 
allowances  are  available  for  each  power 
category,  and  shall  be  made  available  to 
EPA  upon  request. 

(f)  Hardship  relief.  Nonroad 
equipment  and  vehicle  manufacturers 
and  post-manufacture  marinizers  may 
take  any  of  the  otherwise  prohibited 
actions  identiHed  in  §  89.1003(a)(1)  if 
approved  by  the  Administrator,  and 
subject  to  the  following  requirements: 

(1)  Application  for  relief  must  be 
submitted  to  the  Engine  Programs  and 
Compliance  Division  of  the  EPA  in 
writing  prior  to  the  earliest  date  in 
which  the  applying  manufacturer  would 
be  in  violation  of  §  89.1003.  The 
manufacturer  must  submit  evidence 
showing  that  the  requirements  for 
approval  have  been  met. 

(2)  The  applying  manufacturer  must 
not  be  the  manufacturer  of  the  engines 
used  in  the  equipment  for  which  relief 
is  sought.  This  requirement  does  not 
apply  to  post-manufacture  marinizers. 

(3)  The  conditions  causing  the 
impending  violation  must  not  be 
substantially  the  fault  of  the  applying 
manufacturer. 

(4)  The  conditions  causing  the 
impending  violation  must  be  such  that 
the  applying  manufacturer  will 
experience  serious  economic  hardship  if 
relief  is  not  granted. 

(5)  The  applying  manufacturer  must 
demonstrate  that  no  allowances  under 
paragraph  (d)  of  this  section  will  be 
available  to  avoid  the  impending 
violation. 


(6)  Any  relief  granted  must  begin 
within  one  year  after  the 
implementation  date  of  the  standard 
applying  to  the  engines  being  used  in 
the  equipment,  or  to  the  marine  diesel 
engines,  for  which  relief  is  requested, 
and  may  not  exceed  one  year  in 
duration. 

(7)  The  Administrator  may  impose 
other  conditions  on  the  granting  of  relief 
including  provisions  to  recover  the  lost 
environmental  benefit. 

(g)  Allowance  for  the  production  of 
engines.  Engine  manufacturers  may  take 
any  of  the  otherwise  prohibited  actions 
identified  in  §  89.1003(a)(1)  with  regard 
to  uncertified  engines  or  Tier  1  engines, 
as  appropriate,  if  the  engine 
manufacturer  has  received  written 
assurance  from  the  equipment 
manufacturer  that  the  engine  is  required 
to  meet  the  demand  for  engines  created 
under  paragraph  (d),  (f),  or  (h)  of  this 
section. 

(h)  Alternative  Flexibility  for  Post- 
Manufacture  Marinizers.  Post- 
manufacture  marinizers  may  elect  to 
delay  the  effective  date  of  the  Tier  1 
standards  in  §  89.112  for  marine  diesel 
engines  rated  under  37  kW  by  one  year, 
instead  of  using  the  provisions  of 
paragraphs  (d)  and  (f)  of  this  section. 
Post-manufacture  marinizers  wishing  to 
take  advantage  of  this  provision  must 
inform  the  Director  of  the  Engine 
Programs  and  Compliance  Division  of 
their  intent  to  do  so  in  writing  before 
the  date  that  the  standards  would 
otherwise  take  effect. 

16.  The  newly  designated  §89.104  is 
amended  by  revising  paragraphs  (a),  (b). 
and  (c)  to  read  as  follows: 

189.104    UMful  life,  rscall.  and  warranty 


(a)  The  useful  life  is  based  on  the 
rated  power  and  rated  speed  of  the 
engine. 

(1)  For  all  engines  rated  under  19  kW. 
and  for  constant  speed  engines  rated 
under  37  kW  with  rated  speeds  greater 
than  or  equal  to  3,000  rpm,  the  useful 
life  is  a  period  of  3,000  hours  or  five 
years  of  use,  whichever  first  occurs. 

(2)  For  all  other  engines  rated  at  or 
above  19  kW  and  under  37  kW,  the 
useful  life  is  a  period  of  5,000  hours  or 
seven  years  of  use,  whichever  first 
occurs. 

(3)  For  all  engines  rated  at  or  above  37 
kW,  the  useful  life  is  a  period  of  8.000 
hours  of  operation  or  ten  years  of  use, 
whichever  first  occurs. 

(b)  Engines  are  subject  to  recall  testing 
for  a  period  based  on  the  rated  power 
and  rated  speed  of  the  engines. 
However,  in  a  recall,  engines  in  the 
subject  class  or  category  would  be 
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subject  to  recall  regardless  of  actual 
years  or  hours  of  operation. 

(1)  For  all  engines  rated  under  19  kW, 
and  for  constant  si>eed  engines  rated 
under  37  kW  with  rated  speeds  greater 
than  or  equal  to  3,000  rpm.  the  engines 
are  subject  to  recall  testing  for  a  period 
of  2,250  hours  or  four  years  of  use, 
whichever  first  occurs. 

(2)  For  all  other  engines  rated  at  or 
above  19  kW  and  under  37  kW,  the 
engines  are  subject  to  recall  for  a  period 
of  3,750  hours  or  five  years  of  use. 
whichever  first  occurs. 

(3)  For  all  engines  rated  at  or  above  37 
kW.  the  engines  are  subject  to  recall  for 
a  ]}eriod  of  6,000  hours  of  operation  or 
seven  years  of  use,  whichever  first 
occurs. 

(c)  The  warranty  periods  for 
warranties  imposed  by  the  Clean  Air 
Act  and  §  89.1007  for  all  engines  rated 
imder  19  kW.  and  for  constant  speed 
engines  rated  under  37  kW  with  rated 
speeds  greater  than  or  equal  to  3,000 
rpm.  are  1.500  hours  of  operation  or  two 
years  of  use,  whichever  first  occurs.  For 
all  other  engines,  the  warranty  periods 
for  warranties  imposed  by  the  Clean  Air 
Act  and  §  89.1007  are  3,000  hours  of 
operation  or  five  years  of  use,  whichever 

first  oociu^. 

•        •        •        •        • 

17.  The  newly  designated  §89.109  is 
revised  to  read  as  follows: 

fM.109    Malnfnanca  Inrtructlona  and 
imnlmum  aWoiiwble  maintenanoa  InHrvala. 

(a)  The  manufacturer  must  furnish  or 
cause  to  be  fiimished  to  the  ultimate 
puhihaser  of  each  new  nonroad  engine 
subject  to  standards  under  this  part 
written  instructions  for  the  maintenance 
needed  to  ensure  proper  functioning  of 
the  emission  control  system.  Paragraphs 
(b)  through  (h)  of  this  section  do  not 
apply  to  Tier  1  engines  with  rated 
power  at  or  above  37  kW. 

(b)  Maintenance  performed  on 
equipment,  engines,  subsystems  or 
components  used  to  determine  exhaust 
emission  deterioration  factors  is 
classified  as  either  emission-related  or 
nonemission-related  and  each  of  these 
can  be  classified  as  either  scheduled  or 
unscheduled.  Further,  some  emission- 
related  maintenance  is  also  classified  as 
critical  emission-related  maintenance. 

(c)  This  paragraph  (c)  specifies 
emission-related  scheduled 
maintenance  for  purposes  of  obtaining 
durability  data  for  nonroad  engines.  The 
maintenance  intervals  specified  below 
are  minimum  intervals: 

(1)  All  emission-related  scheduled 
maintenance  for  purposes  of  obtaining 
durability  data  must  occur  at  the  same 
or  longer  hours  of  use  intervals  as  those 
specified  in  the  manufacturer's 


maintenance  instructions  furnished  to 
the  ultimate  purchaser  of  the  engine 
imder  paragraph  (a)  of  this  section.  This 
maintenance  schedule  may  be  updated 
as  necessary  throughout  the  testing  of 
the  engine,  provided  that  no 
maintenance  operation  is  deleted  from 
the  maintenance  schedule  after  the 
operation  has  been  performed  on  the 
test  equipment  or  engine. 

(2)  Any  emission-related  maintenance 
which  is  performed  on  equipment, 
engines,  subsystems,  or  components 
must  be  technologically  necessary  to 
ensure  in-use  compUance  with  the 
emission  standards.  The  manufactiirer 
must  submit  data  which  demonstrate  to 
the  Administrator  that  all  of  the 
emission-related  scheduled 
maintenance  which  is  to  be  performed 
is  technologically  necessary.  Scheduled 
maintenance  must  be  approved  by  the 
Administrator  prior  to  being  performed 
or  being  included  in  the  maintenance 
instructions  provided  to  the  purchasers 
underparagraph  (a)  of  this  section. 

(i)  Tne  Administrator  may  require 
longer  maintenance  intervals  than  those 
Usted  in  paragraphs  (c)(3)  and  (c)(4)  of 
this  section  where  the  listed  intervals 
are  not  technologically  necessary. 

(ii)  The  Administrator  may  allow 
manufacturers  to  specify  shorter 
maintenance  intervals  than  those  listed 
in  paragraphs  (c)(3)  and  (g)(4)  of  this 
section  where  technologically  necessary 
for  engines  rated  under  19  kW,  or  for 
constant  speed  engines  rated  under  37 
kW  with  rated  speeds  greater  than  or 
equal  to  3,000  rpm. 

(3)  The  adjustment,  cleaning,  repair, 
or  replacement  of  items  listed  in 
paragraphs  (c)(3)(i)  through  (c)(3)(iii)  of 
this  section  shall  occur  at  1,500  hours 
of  use  and  at  1.500-hour  intervals 
thereafter. 

(i)  Exhaust  gas  recirculation  system- 
related  filters  and  coolers. 

(ii)  Positive  crankcase  ventilation 
valve. 

(iii)  Fuel  injector  tips  (cleaning  only). 

(4)  The  adjustment,  cleaning  and 
repair  of  items  in  paragraphs  (c)(4)(i) 
through  (c)(4)(vii)  of  this  section  shall 
occiir  at  3,000  hours  of  use  and  at  3.000- 
hour  intervals  thereafter  for  nonroad 
compression-ignition  engines  rated 
under  130  kW,  or  at  4,500-hour  intervals 
thereafter  for  nonroad  compression- 
ignition  engines  rated  at  or  above  130 
kW. 

(i)  Fuel  injectors. 

(ii)  Turbocharger. 

(iii)  Electronic  engine  control  unit  and 
its  associated  sensors  and  actuators. 

(iv)  Particulate  trap  or  trap-oxidizer 
system  (including  related  components). 

(v)  E^diaust  gas  recirculation  system 
(including  all  related  control  valves  and 


tubing)  except  as  otherwise  provided  in 
paragraph  (c)(3)(i)  of  this  section. 

(vi)  Catalytic  convenor. 

(vii)  Any  other  add-on  emission- 
related  component  (i.e.,  a  component 
whose  sole  or  primary  purpose  is  to 
reduce  emissions  or  whose  failure  will 
significantly  degrade  emission  control 
and  whose  function  is  not  integral  to  the 
design  and  perfcvmance  of  the  engine). 

(d)  Scheduled  maintenance  not 
related  to  emissions  which  is  reasonable 
and  technologically  necessary  (e.g..  oil 
change,  oil  filter  change,  fuel  filter 
change,  air  filter  change,  cooling  system 
maintenance,  adjustment  of  idle  speed, 
governor,  engine  bolt  torque,  valve  lash, 
injector  lash,  timing,  lubrication  of  the 
e)diaust  manifold  heat  control  valve, 
etc.)  may  be  performed  on  durability 
vehicles  at  the  least  b«quait  intervals 
recommended  by  the  manufacturer  to 
the  ultimate  purchaser,  (e.g.,  not  the 
intervals  recommended  for  severe 
service). 

(e)  Adjustment  of  engine  idle  speed 
on  emission  data  engines  may  be 
performed  once  before  the  low-hour 
emission  test  point.  Any  other  engine, 
emission  control  system,  or  fuel  system 
adjustment,  repair,  removal, 
disassembly,  cleaning,  or  replacement 
on  emission  data  vehicles  shall  he 
performed  only  with  advance  approval 
of  the  Administrator. 

(f)  Equipment,  instruments,  or  tools 
may  not  faiie  used  to  identify 
malfunctioning,  maladjusted,  or 
defective  engine  components  unless  the 
same  or  equivalent  equipment, 
instruments,  or  tools  will  be  available  to 
dealerships  and  other  service  outlets 
and: 

(1)  Are  used  in  conjunction  with 
scheduled  maintenance  on  such 
components;  or 

(2)  Are  used  subsequent  to  the 
identification  of  a  vehicle  or  engine 
malfunction,  as  provided  in  paragraph 
(e)  of  this  section  for  emission  data 
engines;  or 

(3)  Specifically  authorized  by  the 
Administrator. 

(g)  All  test  data,  maintenance  reports, 
and  required  mgineering  reports  shall 
be  compiled  and  provided  to  the 
Administrator  in  accordance  with 
§89.124. 

(h)(1)  llie  components  listed  in 
paragraphs  (h)(l)(i)  through  (h)(l)(vi)  of 
this  section  are  defined  as  critical 
emission-related  components. 

(i)  Catalytic  converter. 

(ii)  Electronic  engine  control  imit  and 
its  associated  sensors  and  actuators. 

(iii)  Exhaust  gas  recirculation  system 
(including  all  related  fihers,  coolers, 
control  valves,  and  tubing). 
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(iv)  Positive  crankcase  ventilation 
valve. 

(v)  Particulate  trap  or  trap-oxidizer 
system. 

(vi)  Any  other  add-on  emission- 
related  component  (i.e.,  a  component 
whose  sole  or  primary  purpose  is  to 
reduce  emissions  or  whose  failure  will 
signiflcantly  degrade  emission  control 
and  whose  hmction  is  not  integral  to  the 
design  and  performance  of  the  engine). 

(2)  All  critical  emission-related 
scheduled  maintenance  must  have  a 
reasonable  likelihood  of  being 
performed  in  use.  The  manufacturer 
must  show  the  reasonable  likelihood  of 
such  maintenance  being  performed  in- 
use.  Critical  emission-related  scheduled 
maintenance  items  which  satisfy  one  of 
the  conditions  defined  in  paragraphs 
(h)(2)(i)  through  (h)(2)(vi)  of  this  section 
will  be  accepted  as  having  a  reasonable 
likelihood  of  being  performed  in  use. 

(i)  Data  are  presented  which  establish 
for  the  Administrator  a  connection 
between  emissions  and  vehicle 
performance  such  that  as  emissions 
increase  due  to  lack  of  maintenance, 
vehicle  performance  will 
simultaneously  deteriorate  to  a  point 
unacceptable  for  typical  operation. 

(ii)  Survey  data  are  submitted  which 
adequately  demonstrate  to  the 
Administrator  with  an  80  percent 
confidence  level  that  80  percent  of  such 
engines  already  have  this  critical 
maintenance  item  performed  in-use  at 
the  recommended  interval(s). 

(iii)  A  clearly  displayed  visible  signal 
system  approved  by  the  Administrator 
is  installed  to  alert  the  equipment 
operator  that  maintenance  is  due.  A 
signal  bearing  the  message 
"maintenance  needed"  or  "check 
engine."  or  a  similar  message  approved 
by  the  Administrator,  shall  be  actuated 
at  the  appropriate  usage  point  or  by 


component  failure.  This  signal  must  be 
continuous  while  the  engine  is  in 
operation  and  not  be  easily  eliminated 
without  performance  of  the  required 
maintenance.  Resetting  the  signal  shall 
be  a  required  step  in  the  maintenance 
operation.  The  method  for  resetting  the 
signal  system  shall  be  approved  by  the 
Administrator.  The  system  must  not  be 
designed  to  deactivate  upon  the  end  of 
the  useful  life  of  the  engine  or 
thereafter. 

(iv)  A  manufacturer  may  desire  to 
demonstrate  through  a  survey  that  a 
critical  maintenance  item  is  likely  to  be 
performed  without  a  visible  signal  on  a 
maintenance  item  for  which  there  is  no 
prior  in-use  experience  without  the 
signal.  To  that  end,  the  manufacturer 
may  in  a  given  model  year  market  up  to 
200  randomly  selected  vehicles  per 
critical  emission-related  maintenance 
item  without  such  visible  signals,  and 
monitor  the  performance  of  the  critical 
maintenance  item  by  the  owners  to 
show  compliance  with  paragraph 
(h)(2)(ii)  of  this  section.  This  option  is 
restricted  to  two  consecutive  model 
years  and  may  not  be  repeated  until  any 
previous  survey  has  been  completed.  If 
the  critical  maintenance  involves  more 
than  one  engine  family,  the  sample  will 
be  sales  weighted  to  ensure  that  it  is 
representative  of  all  the  families  in 
question. 

(v)  The  manufacturer  provides  the 
maintenance  free  of  charge,  and  clearly 
informs  the  customer  that  the 
maintenance  is  free  in  the  instructions 
provided  under  paragraph  (a)  of  this 
section. 

(vi)  The  manufacturer  uses  any  other 
method  which  the  Administrator 
approves  as  establishing  a  reasonable 
likelihood  that  the  critical  maintenance 
will  be  performed  in-use. 


(3)  Visible  signal  systems  used  under 
paragraph  (h)(2)(iii)  of  this  section  are 
considered  an  element  of  design  of  the 
emission  control  system.  Therefore, 
disabling,  resetting,  or  otherwise 
rendering  such  signals  inoperative 
without  also  performing  the  indicated 
maintenance  procedure  is  a  prohibited 
act. 

18.  The  newly  designated  §89.110  is 
amended  by  removing  "and"  at  the  end 
of  paragraph  (b)(9],  by  adding  a 
semicolon  at  the  end  of  paragraph 
(b)(10),  and  by  adding  new  paragraphs 
(b)(ll)  and  (b)(12)  to  read  as  follows: 

f  89.1 10    Emission  controi  Information 


(b)*  •  * 

(11)  Engines  belonging  to  an  engine 
family  that  has  been  certiHed  as  a 
constant-speed  engine  using  the  test 
cycle  specified  in  Table  2  of  appendix 
B  to  subpart  E  of  this  part  must  contain 
the  statement  on  the  label:  "constant- 
speed  only";  and 

(12)  Engines  meeting  the  voluntary 
standards  described  in  §  89.112(f)(1)  to 
be  designated  as  Blue  Sky  Series 
engines  must  contain  the  statement  on 
the  label:  "Blue  Sky  Series". 

19.  The  newly  designated  §  89.112  is 
amended  by  revising  paragraphs  (a),  (b). 
and  (d),  and  adding  new  paragraphs  (e) 
and  (f)  to  read  as  follows: 

189.112    Oxtdss  of  nitrogsn,  cartxMi 
monoxlds,  hydrocarbon,  snd  particulste 
mattsr  sxtuNist  emission  standards. 

(a)  Exhaust  emission  from  nonroad 
engines  to  which  this  subpart  is 
applicable  shall  not  exceed  the 
applicable  exhaust  emission  standards 
contained  in  Table  1.  as  follows: 

SNJJNOCOOE 


Table  1  .—Emission  Standards  (s/kW-hr) 

Rated 
Powv(kW) 

Tier 

Model 
Ycv* 

NOx 

HC 

NMHC 
-^NOx 

CO 

PM 

kW<S 

ricrl 

2000 

— 

— 

lOJ 

8.0 

1.0 

Tier  2 

200S 

— 

— 

7.5 

s.e 

OJO 

tikW<19 

Tierl 

2000 

— 

— 

9J 

6.6 

OJO 

Tier  2 

200S 

— 

— 

73 

6.6 

0.10 

19ikW<37 

rwrl 

1999 

— 

— 

9J 

5.5 

0.S0 

Tier  2 

2004 

— . 

— 

7.5 

5J 

0.60 

37*kW<75 

ricrl 

199t 

9.2 

— 

— 

— 

— 

Tier  2 

2004 

— 

— 

7.5 

5.0 

0.40 

Tier  3 

200t 

— 

— 

4.7 

5.0 

75ikW<130 

Ticrl 

1997 

9.2 

— 

— 

— 

— 

Tier  2 

2003 

— 

— 

6.6 

5.0 

OJO 

Tier  3 

2007 

— 

— 

4.0 

5.0 

13askW<22S 

Tierl 

1996 

92 

IJ 

— 

11.4 

034 

Tier  2 

2003 

— 

— 

6.6 

3J 

OJO 

rier3 

2006 

— 

— 

4.0 

3.5 

225ikW<450 

Ticrl 

1996 

9.2 

IJ 

— 

11.4 

0.54 

Tier  2 

2001 

— 

— 

6.4 

3J 

0.20 

Tier  3 

2006 

— 

— 

4.0 

33 

4S0ikWi560 

Ticrl 

1996 

9.2 

U 

— 

11.4 

034 

Tier  2 

2002 

— 

— 

6.4 

33 

OM 

ricr3 

2006 

— 

— 

4.0 

33 

kW>560 

Tkrl 

2000 

9.2 

u 

— 

11.4 

0.54 

rier2 

2006 

— 

— 

6.4 

3.5 

0.20 

'  The  modd  yesn  listed  indicate  the  model  y  CMS  for  wfaidi  the  specified  tier  of  standanb 
takeeflfect 


57002 


FedaraJ  Rsgistor/Vol.  63.  No.  205 /Friday.  October  23.  lOGS/Kiiles  and  Regulations 


(b)  Exhaust  emissions  of  oxides  of  (d)  In  lieu  of  the  NOx  standards, 

nitrogen,  carbon  monoxide,  NMHC  +  NOx  standards,  and  PM 

hydrocarbon,  and  nonmethane  standards  specified  in  paragraph  (a)  of 

hydrocarbon  are  measured  using  the  this  section,  manufacturers  may  elect  to 

procedures  set  forth  in  subpart  E  of  this  include  engine  families  in  the  averaging, 

part.  banking,  and  trading  program,  the 

*        *        *        *        *  provisions  of  which  are  specified  in 


subpart  C  of  this  part.  The  manufacturer 
must  set  a  family  emission  limit  (FEL) 
not  to  exceed  the  levels  contained  in 
Table  2.  The  FEL  established  by  the 
manufacturer  serves  as  the  standard  for 
that  engine  family.  Table  2  follows: 


Table  2.— ^pper  Limit  for  Family  Emission  Limits  Cs/kW 

-hr) 

lUiad 
P(m«r(kW) 

Ttar 

ModdYcv' 

NOx 
FEL 

NMHC-t-NOx 
FEL 

PM 
FEL 

kWO 

Tier! 

2000 

16.0 

1.2 

Tier  2 

200S 

— 

10.5 

1.0 

Iikw<l9 

Tier! 

2000 

— 

16.0 

1.2 

Ticr2 

2003 

— 

9J 

0.80 

19ikW<37 

Tierl 

1999 

— 

16.0 

\2 

Tier  2 

2004       j 

— 

9.5 

0.S0 

37ikW<75 

Tierl 

199t 

14.6 

— 

— 

Tier  2 

2004 

— 

11.5 

1.2 

Ticr3 

200S 

— 

7.5 

75skW<I30 

ricrl 

1997 

14.6 

— 

— 

Ticr2 

2003 

— 

11.5 

1.2 

Tiers 

2007 

— 

6.6 

130skW<225 

Tierl 

1996 

14.6 

— 

— 

Tler2 

2003 

— 

10.5 

0.54 

Tier  3 

2006 

— 

6.6 

225ikW<450 

Tierl 

1996 

14.6 

— 

— 

Tier  2 

2001 

— 

10.5 

0.54 

Tier3 

2006 

— 

6.4 

4S0ikW<560 

Tierl 

1996 

14.6 

— 

— 

Tier  2 

2002 

— 

10.5 

0.54 

Tier  3 

2006        I 

— 

6.4 

kW>560 

rierl 

2000 

14.6 

— 

— 

Tier  2 

2006 

— 

lOJ 

0.54 

'  The  model  ye»  listed  indicate  die  model  yean  for  which  the  specified  tier  of  limits  take 
effect. 
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(e)  Naturally  aspirated  nonroad 
engines  to  which  this  subpart  is 
applicable  shall  not  discharge  crankcase 
emissions  into  the  ambient  atmosphere, 
imless  such  crankcase  emissions  are 
permanently  routed  into  the  exhaust 
and  included  in  all  exhaust  emission 
measurements.  This  provision  applies  to 
all  Tier  2  engines  and  later  models.  This 
provision  does  not  apply  to  engines 
using  turbochargers,  pumps,  blowers,  or 
superchargers  for  air  induction. 

(f)  The  following  paragraphs  define 
the  requirements  for  low-emitting  Blue 
Sky  Series  engines: 

(1)  Voluntary  standards.  Engines  may 
be  designated  "Blue  Sky  Series"  engines 
through  the  2004  model  year  by  meeting 
the  voluntary  standards  listed  in  Table 
3,  which  apply  to  all  certification  and 
in-use  testing,  as  follows: 

Table  3.— Voluntary  Emission 
Standards  (g/kW-hr) 


Rated  Brake 
Power  (kW) 

NMHC+NOx 

PM 

kW<8  

8<kW<19  _ 

4.6 
4.5 
4.5 
4.7 
4.0 
4.0 
3.8 

0.48 
0.48 

19^W<37 

0.36 

37skW<75  

75<kW<130  

130^W^560  

0.24 
0.18 
0.12 

kW>560  

0.12 

(2)  Additional  standards.  Blue  Sky 
Series  engines  are  subject  to  all 
provisions  that  would  otherwise  apply 
under  this  part,  except  as  specified  in 
paragraph  (f)(3)  of  this  section. 

(3)  Test  procedures.  NOx.  NMHC,  and 
PM  emissions  are  measured  using  the 
procedures  set  forth  in  40  CFR  part  86. 
subpart  N,  in  lieu  of  the  procedures  set 
forth  in  subpart  E  of  this  part.  CO 
emissions  may  be  meastued  using  the 
procedures  set  forth  either  in  40  CFR 
part  86,  subpart  N,  or  in  Subpart  E  of 
this  part.  Manufacturers  may  use  an 
alternate  procedure  to  demonstrate  the 
desired  level  of  emission  control  if 
approved  in  advance  by  the 
Administrator.  Engines  meeting  the 
requirements  to  qualify  as  Blue  Sky 
Series  engines  must  be  capable  of 
maintaining  a  comparable  level  of 
emission  control  when  tested  using  the 
procedures  set  forth  in  paragraph  (c)  of 
this  section  and  subpart  E  of  this  part. 
The  numerical  emission  levels 
measured  using  the  procedures  from 
subpart  E  of  this  part  may  be  up  to  20 
percent  higher  than  those  measured 
using  the  procedures  from  40  CFR  part 
86,  subpart  N,  and  still  be  considered 
comparable. 

20.  The  newly  designated  §  89.113  is 
amended  by  revising  paragraph  (b)  and 


adding  new  paragraph  (c)  to  read  as 
follows: 

{89.113    Smoka emiaskMi  standard. 

•  «        •        •        * 

(b)  Opacity  levels  are  to  be  measured 
and  calculated  as  set  forth  in  40  CFR 
part  86,  subpart  I.  Notwithstanding  the, 
provisions  of  40  CFR  part  86,  subpart  I, 
two-cylinder  nonroad  engines  may  be 
tested  using  an  exhaust  muffler  thiat  is 
representative  of  exhaust  mufflers  used 
with  the  engines  in  use. 

(c)  The  following  engines  are  exempt 
from  the  requirements  of  this  section: 

(1)  Single-cylinder  engines; 

(2)  Propulsion  marine  diesel  engines; 
and 

(3)  Constant-speed  engines. 

21.  The  newly  designated  §  89.114  is 
amended  by  revising  the  section 
heading,  paragraph  (a)  and  the  heading 
of  paragraph  (b)  to  read  as  follows: 

S89.114    Special  and  altamata  last 
prooedurea. 

(a)  Special  test  procedures.  The 
Administrator  may,  on  the  basis  of 
written  application  by  a  manufacturer, 
establish  special  test  procedures  crther 
than  those  set  forth  in  this  part,  for  any 
nonroad  engine  that  the  Administrator 
determines  is  not  susceptible  to 
satisfactory  testing  under  the  specified 
test  procedures  set  forth  in  subpart  E  of 
this  part  or  40  CFR  part  86,  subpart  I. 

(b)  Alternate  test  procedures.  *  '  ' 

22.  The  newly  designated  §89.116  is 
amended  by  adding  a  new  paragraph  (e) 
to  read  as  follows: 

S  89.1 16    Engine  families. 

•  •         •         •         •    ~~ 

(e)(1)  This  paragraph  (e)  applies  only 
to  the  placement  of  Tier  1  engines  with 
power  ratings  imder  37  kW  into  engine 
families.  The  provisions  of  paragraphs 
(a)  through  (d)  of  this  section  also  apply 
to  these  engines.  The  power  categories 
referred  to  in  this  paragraph  (e)  are 
those  for  which  separate  standards  or 
implementation  dates  are  described  in 
§89.112. 

(2)  A  manufacturer  may  place  engines 
with  power  ratings  in  one  power 
category  into  an  engine  family 
comprised  of  engines  with  power 
ratings  in  another  power  category,  and 
consider  all  engines  in  the  engine  family 
as  being  in  the  latter  power  category  for 
the  purpose  of  determining  compliance 
with  the  standards  and  other 
requirements  of  this  part,  subject  to 
approval  in  advance  by  the 
Administrator  and  the  following 
restrictions: 

(i)  The  engines  that  have  power 
ratings  outside  the  engine  family's 
power  category  must  constitute  less 


than  half  of  the  engine  family's  sales  in 
each  model  year  for  which  the  engine 
family  grouping  is  made;  and 

(ii)  The  engines  that  have  power 
ratings  outside  the  engine  family's 
power  category  must  have  power  ratings 
that  are  within  ten  percent  of  either  of 
the  two  power  levels  that  define  the 
engine  family's  power  category. 

(3)  The  restrictions  described  in 
paragraphs  (e)(2)(i)  and  (e)(2)(ii)  of  this 
section  do  not  apply  if  the  emissions 
standards  and  other  requirements  of  this 
part  are  at  least  as  stringent  for  the 
engine  family's  power  category  as  those 
of  the  other  power  categories  containing 
engines  in  the  engine  family. 

23.  The  newly  designated  §89.117  is 
amended  by  revising  paragraph  (a)  and 
adding  a  new  paragraph  (d)  to  read  as 
follows: 

{89.117   Test  fleet  eelection. 

(a)  The  manufacturer  must  select  for 
testing,  from  each  engine  family,  the 
engine  with  the  most  fuel  injected  per 
stroke  of  an  injector,  primarily  at  the 
speed  of  maximum  torque  and 
secondarily  at  rated  speed. 
•        •        •        •        • 

(d)  For  establishing  deterioration 
factors,  the  manufacturer  shall  select  the 
engines,  subsystems,  or  components  to 
be  used  to  determine  exhaust  emission 
deterioration  factors  for  each  engine- 
family  control  system  combination. 
Engines,  subsystems,  or  components 
shall  be  selected  so  that  their  emission 
deterioration  characteristics  are 
expected  to  represent  those  of  in-use 
engines,  based  on  good  engineering 
judgment. 

24.  The  newly  designated  §89.118  is 
amended  by  revising  the  section 
heading  and  adding  new  introductory 
text  and  a  new  paragraph  (e)  to  read  as 
follows: 


{89.116 
accuimilatlon 

This  section  applies  to  service 
accumulation  used  to  determine 
deterioration  factors  and  service 
accumulation  used  to  condition  test 
engines.  Paragraphs  (a)  and  (b)  of  this 
section  apply  only  for  service 
acciunulation  used  to  condition  test 
engines.  Paragraph  (e)  of  this  section 
applies  only  for  service  accumulation 
used  to  determine  deterioration  factors. 
Paragraphs  (c)  and  (d)  of  this  section 
apply  for  all  service  accimiulation 
required  by  this  part. 
•        •        •        •        • 

(e)  This  paragraph  (e)  describes 
service  accimiulation  and  alternative 
requirements  for  the  purpose  of 
developing  deterioration  factor. 
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(1)  Service  accumulation  on  engines, 
subsystems,  or  components  selected  by 
the  manufacturer  under  §89.11 7(d).  The 
manufacturer  shall  describe  the  form 
and  extent  of  this  service  accumulation 
in  the  application  for  certification. 

(2)  Determination  of  exhaust  emission 
deterioration  factors.  The  manufacturer 
shall  determine  the  deterioration  factors 
in  accordance  with  the  applicable 
provisions  of  this  part  based  on  service 
accumulation  and  related  testing, 
according  to  the  manufacturer's 
procedures,  except  as  provided  in 
paragraph  (e)(3)  of  this  section. 

(3)  Alternatives  to  service 
accumulation  and  testing  for  the 
determination  of  a  deterioration  factor. 
A  written  explanation  of  the 
appropriateness  of  using  an  alternative 
must  be  included  in  the  application  for 
certification. 

(i)  Carryover  and  carryacross  of 
durability  emission  data.  In  lieu  of 
testing  an  emission  data  or  durability 
data  engine  selected  under  §89. 11 7(d), 
a  manufacturer  may,  with  Administrator 
approval,  use  exhaust  emission 
deterioration  data  on  a  similar  engine 
for  which  certification  to  the  same 
standard  has  previously  been  obtained 
or  for  which  all  applicable  data  required 
under  §89.124  has  previously  been 
submitted.  This  data  must  be  submitted 
in  the  application  for  certification. 

(ii)  Use  of  on-highway  deterioration 
data.  In  the  case  where  a  manufacturer 
produces  a  certified  on-highway  engine 
that  is  similar  to  the  nonroad  engine  to 
be  certified,  deterioration  data  from  the 
on-highway  engine  may  be  applied  to 
the  nonroad  engine.  This  application  of 
deterioration  data  from  an  on-highway 
engine  to  a  nonroad  engine  is  subject  to 
Administrator  approval,  and  the 
determination  of  whether  the  engines 
are  similar  must  be  based  on  good 
engineering  judgment. 

(lii)  Engineering  analysis  for 
established  technologies.  (A)  In  the  case 
where  an  engine  family  uses  established 
technology,  an  analysis  based  on  good 
engineering  practices  may  be  used  in 
lieu  of  testing  to  determine  a 
deterioration  factor  for  that  engine 
family,  subject  to  Administrator 
approval. 

(B)  Engines  for  which  the  certification 
levels  are  not  at  or  below  the  Tier  3 
^4MHC■•■NOx  standards  described  in 
§80.112  are  considered  established 
technology,  except  as  provided  in 
paragraph  (e)(3)(iii)(D)  of  this  section. 

(C)  Manufacturers  may  petition  the 
Administrator  to  consider  an  engine 
with  a  certification  level  below  the  Tier 
3  NMHC> NOx  standards  as  established 
technology.  This  petition  must  be  based 
on  proof  that  the  technology  used  is  not 


significantly  different  than  that  used  on 
engines  that  have  certification  levels 
that  are  not  below  the  Tier  3 
NMHC+NOx  levels. 

(D)  Engines  using  exhaust  gas 
recirculation  or  aftertreatment  are 
excluded  from  the  provision  set  forth  in 
paragraphs  (e)(3)(iii)(A)  through 
(e)(3)(iii)(C)  of  this  section. 

(E)  The  manufacturer  shall  provide  a 
written  statement  to  the  Administrator 
that  all  data,  analyses,  test  procedures, 
evaluations,  and  other  documents,  on 
which  the  deterioration  factor  is  based, 
are  available  to  the  Administrator  upon 
request. 

(iv)  Interim  provision  for  engines 
rated  under  37  kW.  For  model  year  1999 
and  2000  engines  rated  under  37  kW, 
manufacturers  may  determine 
deterioration  factors  based  on  good 
engineering  judgement  and  reasonably 
available  information.  The  manufacturer 
must  maintain  and  provide  to  the 
Administrator,  if  requested,  all 
information  used  to  determine 
deterioration  factors  for  these  engines. 

25.  The  newly  designated  §89.119  is 
amended  by  revising  paragraph  (d)  to 
read  as  follows: 

§89.119    Emission  tMts. 


(d)  The  provisions  of  this  paragraph 
(d)  apply  only  to  Tier  1  nonroad  engines 
without  exhaust  aftertreatment  rated  at 
or  above  37  kW. 

(1)  Particulate  emission 
measurements  from  Tier  1  nonroad 
engines  without  exhaust  aftertreatment 
rated  at  or  above  37  kW  may  be  adjusted 
to  a  sulfur  content  of  0.05  weight 
percent. 

(2)  Adjustments  to  the  particulate 
measurement  shall  be  made  using  the 
following  equation: 

PM«,j=PM-[BSFC  X  0.0917  x  (FSF- 
0.0005)1 
Where: 
PMvjjsadjusted  measured  PM  level  [g/ 

Kw-hrj. 
PM=measured  weighted  PM  level  (g/ 

Kw-hrl. 
BSFC=measured  brake  specific  fuel 

consumption  [G/Kw-hr]. 
FSF=fuel  sulfur  weight  fraction. 

(3)  Where  a  manufacturer  certifies 
using  test  fuel  with  a  sulfur  content  less 
than  or  equal  to  0.050  weight  percent, 
EPA  shall  not  use  emission  data 
collected  using  test  fuel  with  a  sulfur 
content  greater  than  0.050  weight 
percent  to  determine  compliance  with 
the  Tier  1  PM  standards. 

(4)  Where  a  manufacturer  certifies 
using  test  fuel  with  a  sulfur  content 
greater  than  0.050  weight  percent.  EPA 
shall  not  use  emission  data  collected 


using  test  fuel  with  a  sulfur  content 
greater  than  0.050  weight  percent  to 
determine  compliance  with  the  Tier  1 
PM  standards,  unless  EPA  adjusts  the 
PM  measurement  using  the  equation 
specified  in  paragraph  (d)(2)  of  this 
section. 

26.  The  newly  designated  §89.120  is 
amended  by  revising  paragraph  (c)  and 
adding  paragraph  (e)  to  read  as  follows: 

§89.120    Compllancs  with  smisslofi 
standards. 

•        •        •        •        • 

(c)  For  each  nonroad  engine  family, 
except  Tier  1  engine  families  with  rated 
power  at  or  above  37  kW  that  do  not 
employ  aftertreatment,  a  deterioration 
factor  must  be  determined  and  applied. 

(1)  The  applicable  exhaust  emission 
standards  (or  family  emission  limits,  as 
appropriate)  for  nonroad  compression- 
ignition  engines  apply  to  the  emissions 
of  engines  for  their  useful  life. 

(2)  (Reserved) 

(3)(i)  This  paragraph  (c)(3)  describes 
the  procedure  for  determining 
compliance  of  an  engine  with  emission 
standards  (or  family  emission  limits,  as 
appropriate),  based  on  deterioration 
factors  supplied  by  the  manufacturer. 
The  NMHC  +  NOx  deterioration  factors 
shall  be  established  based  on  the  sum  of 
the  pollutants,  except  as  provided  in 
paragraph  (c)(3)(iv)  of  this  section. 
When  establishing  deterioration  factors 
for  NMHC  +  NOx,  a  negative 
deterioration  (emissions  decrease  from 
the  official  emissions  test  result)  for  one 
pollutant  may  not  offset  deterioration  of 
the  other  pollutant. 

(ii)  Separate  emission  deterioration 
factors,  determined  by  the  manufacturer 
according  to  the  requirements  of 
§89.118,  shall  be  provided  in  the 
certification  application  for  each  engine- 
system  combination.  Separate 
deterioration  factors  shall  be  established 
for  each  regulated  pollutant,  except  that 
a  combined  NMHC  +  NOx  deterioration 
factor  shall  be  established  for 
compression-ignition  nonroad  engines 
not  utilizing  aftertreatment  technology. 
For  smoke  testing,  separate  deterioration 
factors  shall  also  be  established  for  the 
acceleration  mode  (designated  as  "A"), 
the  lugging  mode  (designated  as  "B"), 
and  peak  opacity  (designated  as  "C"). 

(iii)  Compression-ignition  nonroad 
engines  not  utilizing  aftertreatment 
technology  (e.g..  particulate  traps).  For 
CO.  NMHC  +  NOx.  and  particulate,  the 
official  exhaust  emission  results  for 
each  emission  data  engine  at  the 
selected  test  point  shall  be  adjusted  by 
addition  of  the  appropriate  deterioration 
factor.  However,  if  the  deterioration 
factor  supplied  by  the  manufacturer  is 
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less  than  zero,  it  shall  be  zero  for  the 
purposes  of  this  paragraph  (c)(3)(iii). 

(iv)  Compression-ignition  nonroad 
engines  utilizing  aftertreatment 
technology  (e.g..  particulate  traps).  For 
CO.  NMHC  +  NOx.  and  particulate,  the 
official  exhaust  emission  results  for 
each  emission  data  engine  at  the 
selected  test  point  shall  be  adjusted  by 
multiplication  by  the  appropriate 
deterioration  factor.  Separate  NMHC 
and  NOx  deterioration  factors  shall  be 
applied  to  the  results  for  these 
pollutants  prior  to  combining  the 
results.  If  the  deterioration  factor 
supplied  by  the  manufacturer  is  less 
than  one.  it  shall  be  one  for  the 
purposes  of  this  paragraph  (c)(3)(iv). 

(v)  For  acceleration  smoke  ("A"), 
lugging  smoke  ("B").  and  peak  opacity 
("C").  the  official  exhaust  emission 
results  for  each  emission  data  engine  at 
the  selected  test  point  shall  be  adjusted 
by  the  addition  of  the  appropriate 
deterioration  factor.  However  if  the 
deterioration  supplied  by  the 
manufBct\u«r  is  less  than  zero,  it  shall 
be  zero  for  the  purposes  of  this 
paragraph  (c)(3)(v). 

(vi)  The  emission  values  to  compare 
with  the  standards  (or  family  emission 
limits,  as  appropriate)  shall  be  the 
adjusted  emission  values  of  paragraphs 
(c)(3)(iii)  through  (v)  of  this  section, 
rounded  to  the  same  number  of 
significant  figures  as  contained  in  the 
applicable  standard  in  accordance  with 
ASTM  E29-93a.  for  each  emission  data 
engine.  This  procedure  has  been 
incorporated  by  reference  at  §  89.6. 

(4)  Every  test  engine  of  an  engine 
family  must  comply  with  all  applicable 
standards  (or  family  emission  limits,  as 
appropriate),  as  determined  in 
paragraph  (c)(3)(vi)  of  this  section, 
before  any  engine  in  that  family  will  be 
certified. 
•        •        •        •        • 

(e)  For  the  purposes  of  setting  an 
NMHC  -^  NOx  certification  level  or  FEL. 
one  of  the  following  options  shall  be 
used  for  the  determination  of  NMHC  for 
an  engine  family.  The  manufacturer 
must  declare  which  option  is  used  in  its 
application  for  certification  of  that 
engine  family. 

(1)  The  manufacturer  may  assiune  that 
up  to  two  percent  of  the  measured  THC 
is  methane  (NMHC  =  0.98  x  THC). 

(2)  The  manufacturer  may  measure 
NMHC  emissions  using  a  method 
approved  by  the  Administrator  prior  to 
the  start  of  testing.  This  option  allows 
the  determination  of  NMHC  emissions 
by  subtracting  measured  methane 
emissions  firom  measured  THC 
emissions. 


27.  The  newly  designated  §  89.124  is 
amended  by  adding  par^raph  (a)(3)  to 
read  as  follows: 

§80.124    Rsoofd  fslsnilon,  mainlsnanos. 


(a)*  '  • 

(3)  Information  required  to  be  kept  by 
the  manufacturer  in  §  89.118(e)(3)  for 
alternatives  to  service  accumulation  and 
testing  for  the  determination  of  a 
deterioration  (actor. 


28.  The  newly  designated  §  89.125  is 
amended  by  revising  paragraph  (b)  to 
read  as  follows: 

§80.125    Production  snginsSi  snnual 


(b)  The  manufacturer  miist  annually, 
within  30  days  after  the  end  of  the 
model  year,  notify  the  Administrator  of 
the  number  of  engines  produced  by 
engine  family,  by  gross  power,  by 
displacement,  by  fuel  system,  and.  for 
engines  produced  under  the  provision 
of  §  89.102(g).  by  engine  model  and 
purchaser  (or  shipping  destination  for 
engines  used  by  the  engine 
manufacturer),  or  by  odier  categories  as 
the  Administrator  may  require. 

29.  The  newly  designated  §89.126  is 
amended  by  revising  paragraph  (c)  to 
read  as  follows: 

§89.128    Denial,  revocation  ofcortMcalsof 
confonnlty. 

•        •        •        *        • 

(c)  If  a  manufacturer  knowingly 
commits  an  infiraction  specified  in 
paragraph  (b)(1)  or  (b)(4)  of  this  section, 
knowingly  commits  any  other 
fraudulent  act  which  results  in  the 
issuance  of  a  certificate  of  conformity, 
or  fails  to  comply  with  the  conditions 
specified  in  §  89.203(d),  §  89.206(c), 

§  89.209(c)  or  §  89.210(g).  the 
Administrator  may  deem  such 
certificate  void  ab  initio. 


30.  A  new  §  89.130  is  added  to 
subpart  B  to  read  as  follows: 

§89.130    Rsbulid  praeHoos. 

(a)  The  provisions  of  this  section  are 
applicable  to  engines  subject  to  the 
standards  prescribed  in  §  89.112  and  are 
applicable  to  the  process  of  engine 
rebuilding  (or  rebuilding  a  portion  of  an 
engine  or  engine  system).  Tliis  section 
does  not  apply  to  Tier  1  engines  rated 
at  or  above  37  kW.  The  process  of 
engine  rebuilding  generally  includes 
disassembly,  replacement  of  multiple 
parts  due  to  wear,  and  reassembly,  and 
also  may  include  the  removal  of  the 
engine  fit)m  the  vehicle  and  other  acts 
associated  with  rebuilding  an  engine. 


(b)  When  rebuilding  an  engine, 
portions  of  an  engine,  or  an  engine 
system,  there  must  be  a  reasonable 
technical  basis  for  knoMring  that  the 
resultant  engine  is  equivalent,  from  an 
emissions  standpoint,  to  a  certified 
configuration  (i.e..  tolerances, 
calibrations,  specifications),  and  the 
model  year(s)  of  the  resulting  engine 
configuration  miist  be  identified.  A 
reasonable  basis  would  exist  if: 

(1)  Parts  installed,  whether  the  parts 
are  new,  used,  or  rebuilt,  are  such  that 
a  person  familiar  with  the  design  and 
function  of  motor  vehicle  engines  would 
reasonably  believe  that  the  parts 
perform  the  same  function  with  respect 
to  emission  control  as  the  original  parts; 
and 

(2)  Any  parameter  adjustment  or 
design  element  change  is  made  only: 

(i)  In  accordance  with  the  origind 
engine  manufacturer's  instructions;  or 

ui)  Where  data  or  other  reasonable 
technical  basis  exists  that  such 
parameter  adjustment  or  design  element 
change,  when  performed  on  the  engine 
or  similar  engines,  is  not  expected  to 
adversely  affect  in-use  emissions. 

(c)  When  an  engine  is  being  rebuih 
and  remains  installed  or  is  reinstalled  in 
the  same  equipment,  it  must  be  rebuilt 
to  a  configiuation  of  the  same  or  later 
model  year  as  the  original  engine.  When 
an  engine  is  being  replaced,  the 
replacement  engine  must  be  an  engine 
of  (or  rebuilt  to)  a  certified  configuration 
that  is  equivalent.  bxHn  an  emissions 
standpoint,  to  the  engine  being 
replaced. 

(d)  At  time  of  rebuild,  emission- 
related  codes  or  signals  from  on-board 
monitoring  systems  may  not  be  erased 
or  reset  without  diagnosing  and 

responding  appropriately  to  the         

diagnostic  codes,  regardless  of  whether 
the  systems  are  installed  to  satisfy 
reqxiirements  in  §  89.109  or  for  other 
reasons  and  regardless  of  form  or 
interface.  Diagnostic  systems  must  be 
free  of  all  such  codes  when  the  rebuilt 
engine  is  returned  to  service.  Such 
signals  may  not  be  rendered  inoperative 
during  the  r^uildinjg  process. 

(e)  when  conducting  a  rebuild 
vnthout  removing  the  engine  from  the 
equipment,  or  during  the  installation  of 
a  rebuilt  engine,  all  critical  emission- 
related  components  listed  in  40  CFR 
part  86.  subpart  B.  not  otherwise 
addressed  by  paragraphs  (b)  through  (d) 
of  this  section  must  bie  checked  and 
cleaned,  adjusted,  repaired,  or  replaced 
as  necessary,  following  manufacturer 
recommended  practices. 

(f)  Records  snail  be  kept  by  parties 
conducting  activities  included  in 
paragraphs  (b)  through  (e)  of  this 
section.  The  records  shall  include  at 
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minimum  the  hours  of  operation  at  time 
of  rebuild,  a  listing  of  work  performed 
on  the  engine,  and  emission-related 
control  components  including  a  listing 
of  paits  and  components  used,  engine 
parameter  adjustments,  emission-related 
codes  or  signals  responded  to  and  reset, 
and  work  performed  under  paragraph 
(e)  of  this  section. 

(1)  Parties  may  keep  records  in 
whatever  format  or  system  they  choose 
as  long  as  the  records  are 
understandable  to  an  EPA  enforcement 
officer  or  can  be  otherwise  provided  to 
an  EPA  enforcement  officer  in  an 
understandable  format  when  requested. 

(2)  Parties  are  not  required  to  keep 
records  of  information  that  is  not 
reasonably  available  through  normal 
business  practices  including 
information  on  activities  not  conducted 
by  themselves  or  information  that  they 
cannot  reasonably  access. 

(3)  Parties  may  keep  records  of  their 
rebuilding  practices  for  an  engine  family 
rather  than  on  each  individual  engine 
rebuilt  in  cases  where  those  rebuild 
practices  are  followed  routinely. 

(4)  Records  must  be  kept  for  a 
minimum  of  two  years  after  the  engine 
is  rebuilt. 

Subpart  C — [Amandad] 

31.  The  newly  designated  §  89.203  is 
revised  to  read  as  follows: 

§  8a.203    Qerwral  provision*. 

(a)  The  averaging,  banking,  and 
trading  programs  for  NOx,  NMHC-*-NOx, 
and  PM  emissions  from  eligible  noaroad 
engines  are  described  in  this  subpart. 
Participation  in  these  programs  is 
voluntary. 

(b)  Requirements  for  Tier  1  engines 
rated  at  or  above  37  kW.  (1)  A  nonroad 
engine  family  is  eligible  to  participate  in 
the  averaging,  banking,  and  trading 
program  for  NOx  emissions  and  the 
banking  and  trading  program  for  PM 
emissions  if  it  is  subject  to  regulation 
under  subpart  B  of  this  part  with  certain 
exceptions  specified  in  paragraph  (b)(2) 
of  this  section.  No  averaging,  banking, 
and  trading  program  is  available  for 
meeting  the  Tier  1  HC,  CO,  or  smoke 
emission  standards  specified  in  subpart 
B  of  this  part.  No  averaging  program  is 
available  for  meeting  the  Tier  1  PM 
emission  standards  specified  in  subpart 
B  of  this  part. 

(2)  Nonroad  engines  may  not 
participate  in  the  averaging,  banlung, 
and  trading  programs  if  they  are 
exported  or  are  sold  as  Blue  Sky  Series 
engines  as  described  in  §  89.112(0. 
Nonroad  engines  certified  on  a  special 
test  procedure  under  §  89.114(a),  may 
not  participate  in  the  averaging,  banking 


and  trading  programs  unless  the 
manufacturer  has  requested  that  the 
engines  be  included  in  the  averaging, 
banking,  and  trading  programs  at  the 
time  the  request  for  the  special  test 
procedure  is  made  and  has  been  granted 
approval  by  the  Administrator  for 
inclusion  in  the  averaging,  banking,  and 
trading  programs. 

(3)  A  manufacturer  may  certify  one  or 
more  nonroad  engine  families  at  NOx 
family  emission  limits  (FELs)  above  or 
below  the  Tier  1  NOx  emission 
standard,  provided  the  summation  of 
the  manufacturer's  projected  balance  of 
all  NOx  credit  transactions  in  a  given 
model  year  is  greater  than  or  equal  to 
zero,  as  determined  under  §  89.207(a).  A 
manufacturer  may  certify  one  or  more 
nonroad  engine  families  at  PM  FELs 
below  the  Tier  2  PM  emission  standard 
that  will  be  applicable  to  those  engine 
families. 

(i)  FELs  for  NOx  may  not  exceed  the 
Tier  1  upper  limit  specified  in 
§  89.112(d). 

(ii)  An  engine  family  certified  to  an 
FEL  is  subject  to  all  provisions  specified 
in  this  part,  except  that  the  applicable 
FEL  replaces  the  emission  standard  for 
the  family  participating  in  the 
averaging,  banking,  and  trading 
program. 

(iii)  A  manufacturer  of  an  engine 
family  with  a  NOx  FEL  exceeding  the 
Tier  1  NOx  emission  standard  must 
obtain  NOx  emission  credits  sufficient 
to  address  the  associated  credit  shortfell 
via  averaging,  banking,  or  trading. 

(iv)  An  engine  family  with  a  NOx  FEL 
below  the  applicable  Tier  1  standard 
may  generate  emission  credits  for 
averaging,  banking,  trading,,  or  a 
combination  thereof.  An  engine  family 
with  a  PM  FEL  below  the  Tier  2 
standard  that  will  be  applicable  to  that 
engine  family  may  generate  emission 
credits  for  banlung,  trading,  or  a 
combination  thereof.  Emission  credits 
may  not  be  used  to  offset  an  engine 
family's  emissions  that  exceed  its 
applicable  FEL.  Credits  may  not  be  used 
to  remedy  nonconformity  determined  by 
a  Selective  Enforcement  Audit  (SEA)  or 
by  recall  (in-use)  testing.  However,  in 
the  case  of  an  SEA  failure,  credits  may 
be  used  to  allow  subsequent  production 
of  engines  for  the  family  in  question  if 
the  manufacturer  elects  to  recertify  to  a 
hieher  FEL. 

(4)  NOx  credits  generated  in  a  given 
model  year  may  be  used  to  address 
credit  shortfalls  with  other  engines 
during  that  model  year  or  in  any 
subsequent  model  year  except  as  noted 
under  paragraph  (b)(S)(ii)  of  this  section. 
PM  creidits  may  be  used  to  address 
credit  shortfalls  with  Tier  2  and  later 
engines  greater  than  or  equal  to  37  kW 


and  Tier  1  and  later  engines  less  than  37 
kW  and  greater  than  or  equal  to  19  kW. 
Credits  generated  in  one  model  year 
may  not  be  used  for  prior  model  years. 

(5)  The  following  provisions  apply  to 
the  use  of  Tier  1  NOx  credits  for 
showing  compliance  with  the  Tier  2  or 
Tier  3  NMHC+NOx  standards. 

(i)  A  manufacturer  may  use  NOx 
credits  from  engines  subject  to  the  Tier 
1  NOx  standard  to  address  NMHC-fNOx 
credit  shortfalls  with  engines  in  the 
same  averaging  set  subject  to  Tier  1 
NMHC+NOx  or  Tier  2  NMHC+NOx 
emission  standards. 

(ii)  A  manufacturer  may  not  use  NOx 
credits  from  engines  subject  to  the  Tier 
1  standards  to  address  NMHC+NOx 
credit  shortfalls  writh  engines  subject  to 
the  Tier  3  NMHC+NOx  emission 
standards. 

(c)  Requirements  for  Tier  2  and  later 
engines  rated  at  or  above  37  kW  and 
Tier  1  and  later  engines  rated  under  37 
kW. 

(1)  A  nonroad  engine  family  is  eligible 
to  participate  in  the  averaging,  banidng. 
and  trading  programs  for  NMHC+NOx 
emissions  and  PM  emissions  if  it  is 
subject  to  regulation  under  subpart  B  of 
this  part  with  certain  exceptions 
specified  in  paragraph  (c)(2)  of  this 
section.  No  averaging,  banking,  and 
trading  program  is  available  for  meeting 
the  CO  or  smoke  emission  standards 
specified  in  subpart  B  of  this  part. 

(2)  Nonroad  engines  may  not 
p>articipate  in  the  averaging,  banking, 
and  trading  programs  if  they  are 
exported  or  are  sold  as  Blue  Sky  Series 
engines  as  described  in  §  89.112(f). 
Nonroad  engines  certified  on  a  special 
test  procedure  under  §  89.114(a),  may 
not  participate  in  the  averaging,  banking 
and  trading  programs  unless  the 
manufacturer  has  requested  that  the 
engines  be  included  in  the  averaging, 
banking,  and  trading  programs  at  the 
time  the  request  for  the  special  test 
procedure  is  made  and  has  been  granted 
approval  by  the  Administrator  for 
inclusion  in  the  averaging,  banking,  and 
trading  programs. 

(3)(i)  A  manufacturer  may  certify  one 
or  more  nonroad  engine  families  at  FELs 
above  or  below  the  applicable 
NMHC+NOx  emission  standard  and  PM 
emission  standard,  provided  the 
summation  of  the  manufacturer's 
projected  balance  of  all  NMHC+NOx 
credit  transactions  and  the  summation 
of  the  manufacturer's  projected  balance 
of  all  PM  credit  transactions  in  a  given 
model  year  in  a  given  averaging  set  is 
greater  than  or  equal  to  zero,  as 
determined  under  §  89.207(b). 

(A)  FELs  for  NMHC+NOx  and  FELs 
for  PM  may  not  exceed  the  upper  limits 
specified  in  §  89.112(d). 
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(B)  An  engine  famify  oeitified  to  an 
¥EL  is  subject  to  all  provisions  specified 
in  this  part,  except  that  the  applicable 
FEL  replaces  the  emission  standard  for 
the  fomify  participating  in  the 
averaging,  banking,  and  trading 
prcMram. 

(C)  A  manu&ctiirer  of  an  engine 
bmily  with  an  FEL  exceeding  the 
applicable  emissicm  standard  must 
obtain  emission  credits  sufficient  to 
address  the  assodatad  credit  shortfall 
via  averagiiig.  banking,  or  trading, 
within  the  restrictions  described  in 

$  80.204(c)  and  §  89.206(b)(4). 

(D)  An  engine  fiunily  with  an  FEL 
below  the  applicable  standard  may 
genwate  emission  credits  for  averaging, 
hrilring,  trading.  OT  a  combination 
thereof.  Emission  credits  may  not  be 
used  to  ofbet  an  engine  fiamily's 
emissions  that  exceed  its  appucritle 
FEL.  Credits  may  not  be  used  to  remedy 
nonconformity  determined  by  a 
Selective  Enforcement  Audit  (SEA)  or 
by  recall  (in-use)  tasting.  However,  in 
die  case  of  an  SEA  bihue.  credits  may 
be  used  to  allow  subsequent  production 
of  engines  iat  the  family  in  question  if 
the  manufacturer  elects  to  recertify  to  a 
hishivFEL. 

Tii)(A)  In  lieu  of  generating  credits 
under  paragraph  (c)(3)(i)  of  this  section, 
a  manutachuer  may  cnrtify  (me  ta  more 
nonroad  engine  femilies  rated  under  37 
kW  at  family  emission  Iknits  (FELs) 
above  or  below  the  applicable 
NMHC+NOx  emission  standard  and  PM 
emissicm  standard.  The  stmunation  of 
the  manufacturer's  projected  balance  of 
all  NMHC+NOx  credit  transactions  and 
the  summation  of  the  manufacturer's 
projected  balance  of  all  PM  credit 
transactions  in  a  given  model  year,  as 
determined  under  §  89.207(b).  are  each 
allowed  to  be  less  than  zero.  Separate 
calculations  shall  be  required  for  the 
following  two  categories  of  mgines: 
engines  rated  under  19  kW  and  engines 
rated  at  or  above  19  kW  and  under  37 
kW. 

(B)  For  each  calendar  year  a  negative 
credit  balance  exists  as  of  Decambu'  31. 
a  penalty  equal  to  ten  percent  of  the 
negative  credit  balance  as  of  December 
31  of  the  calendar  year  shall  be  added 
to  the  negative  credit  balance.  The 
resulting  negative  credit  balance  shall 
be  carried  into  the  next  calendar  year. 

(C)  For  engines  rated  imder  19  kW,  a 
manufacturer  will  be  allowed  to  cany 
over  a  negative  credit  balance  imtil 
December  31,  2003.  For  engines  rated  at 
or  above  19  kW  and  under  37  kW,  a 
manufacturer  will  be  allowed  to  carry 
over  a  negative  credit  balance  imtil 
December  31. 2002.  As  of  these  dates, 
the  summation  of  the  manufacturer's 
projected  balance  of  all  NMHC+NOx 


credit  transactions  and  the  summation 
of  the  manufacturer's  projected  balance 
of  all  PM  credit  transactions  must  each 
be  greater  than  or  equal  to  zero. 

(D)  FELs  for  NMHC+NOx  and  FELs 
for  PM  may  not  exceed  the  upper  limits 
specified  in  §  89.112(d). 

(E)  An  engine  family  certified  to  an 
FEL  is  subject  to  all  provisions  specified 
in  this  part,  except  that  the  applicable 
NMHC+NOx  FEL  or  PM  FEL  replaces 
the  NMHC+NOx  emission  standard  or 
PM  emission  standard  for  the  family 
participating  in  the  averaging  and 
hanking  program. 

(F)  A  manufacturer  of  an  engine 
family  «vith  an  FEL  exceeding  the 
applicable  emission  standard  must 
obtain  emission  credits  sufficient  to 
address  the  associated  credit  shortfall 
via  averaging  or  banking.  The  exchange 
of  emission  credits  generated  imder  this 
program  with  other  norut>ad  engine 
manufacturers  in  trading  is  not  allowed. 

(G)  An  engine  family  with  an  FEL 
below  the  applicable  standard  may 
generate  emissiixi  credits  for  averaging, 
banking,  or  a  combination  thereoL 
Emission  credits  may  not  be  used  to 
offset  an  engine  family's  emissions  that 
exceed  its  applicable  FEL.  Credits  may 
not  be  used  to  remedy  nonconfonnity 
determined  by  a  Selective  Enforcement 
Audit  (SEA)  or  by  recall  (in*use)  testing. 
HowevN'.  in  the  case  of  an  SEA  fiulure. 
credits  may  be  used  to  allow  subsequent 
production  of  engines  for  the  family  in 
question  if  the  manufacturer  elects  to 
recertify  to  a  higher  FEL. 

(4)(i)  Except  as  noted  in  paragraphs 
(c)(4)(ii).  (c)(4Mui).  and  (c)(4)(iv)  of  this 
section,  credits  generated  in  a  given 
model  year  may  be  used  during  that 
model  yeer  or  tised  in  any  subMquent 
model  year.  Except  as  allowed  under 
paragraph  (c)(3)(ii)  of  this  section, 
credits  generated  in  one  model  year  may 
not  be  used  for  prior  model  years. 

(ii)  Credits  generated  from  engines 
rated  under  19  kW  prior  to  the 
implementation  date  of  the  appUcable 
Tier  2  standards,  shall  expire  on 
December  31. 2007. 

(iii)  Credits  generated  from  engines 
rated  under  19  kW  under  the  provisions 
of  paragrq)h  (c)(3)(ii)  shall  expire  on 
December  31. 2003. 

(iv)  Credits  generated  fit>m  engines 
rated  at  or  atx^  19  kW  and  imder  37 
kW  under  the  provisions  of  paragraph 
(c)(3)(ii)  of  this  section  shall  expire  on 
December  31.  2002. 

(5)  Except  as  provided  in  paragrai^ 
(b)(3)  of  this  section,  engine  famiUes 
may  not  generate  credits  for  one 
pollutant  while  also  using  credits  for 
anotho'  pollutant  in  the  same  model 
year. 


(d)  Manufscturen  must  demonstrate 
compliance  under  the  averaging, 
banking,  and  trading  programs  iat  a 
particular  model  year  within  270  days 
of  the  end  of  the  model  year.  Except  as 
allowed  under  paragraph  (c)(3Mii)  of 
this  section,  manufacturers  that  have 
certified  engine  families  to  FELs  above 
the  applicable  mnission  standards  and 
do  not  have  sufficient  emission  credits 
to  ofEnt  the  difiieiience  between  the 
emissioD  standards  and  the  FEL  for  such 
engine  families  will  be  in  violation  of 
the  conditions  of  the  certificate  of 
conformity  for  such  migitte  famihes.  The 
certificates  of  coafonnity  may  be  voided 
ah  initio  under  §  89.126(c)  for  those 
engine  funiUes. 

32.  The  newfy  designated  S  89.204  is 
revised  to  reed  as  follows: 

fliJOa   Awsreelng. 

(a)  Requirements  far  Tier  1  enffnes 
rtOed  at  or  above  37  kW.  A  manutKturer 
may  use  averaging  to  oEEMt  an  emissian 
exceedanoe  of  a  nonroad  engine  family 
caused  by  a  NOx  FEL  above  the 
applicable  emissian  standard.  NOx 
oedits  used  in  averaging  may  be 
obtained  from  credits  generated  by 
another  engine  family  in  the  same 
model  year,  credits  banked  in  a  previous 
model  yeer.  or  credits  obtained  throng^ 
trading. 

(b)  Requiremeats  for  Tier  2  and  later 
engines  rated  at  or  above  37  kW  and 
Tier  1  and  lata  engines  rated  undo'  37 
kW.  A  manufacturer  may  use  averaging 
to  offset  an  emission  exceedanoe  of  a 
nonroad  engine  fuooily  caused  by  an 
NMHC+NOx  FEL  or  a  PM  FEL  above  the 
applicable  emissi<n  standard.  Credits 
used  in  averaging  may  be  obtained  fron 
credits  generated  by  another  engine 
family  in  the  same  model  year,  credits 
banked  in  previous  model  years  that 
have  not  ejqpired.  or  credits  obtained 
through  trading.  The  use  of  credits  shall 
be  within  the  restnctions  described  in 
paragraph  (c)  of  this  section. 

§  89.206(b)(4)  and  §  89.203(bM5Xii)- 

(c)  Averagittg  sets  for  emission  credits. 
The  averaging  and  trading  of  NOx 
emission  credits,  NMHC  +  NOx 
emission  credits,  and  PM  emissions 
credits  will  only  be  allowed  between 
engine  ftimiliw  in  the  same  averaging 
set.  The  averaging  sets  for  the  averaging 
and  trading  of  NOx  emission  credits. 
NMHC  +  NOx  emission  credits,  and  PM 
emission  credits  bx  nonroad  engines  are 
defined  as  follows: 

(1)  Eligible  engines  rated  at  or  above 
19  kW.  other  than  marine  diesel 
oigines.  constitute  an  averagiog  set. 

(2)  Eligible  engines  rated  under  19 
kW.  other  than  marine  diesel  engines, 
constitute  an  averaging  set 
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(3)  Marine  diesei  engines  rated  at  or 
above  19  kW  constitute  an  averaging  set. 
Emission  credits  generated  from  marine 
diesei  engines  rated  at  or  above  19  kW 
may  be  used  to  address  credit  sbortfslls 
for  eligible  engines  rated  at  or  above  19 
kW  otber  than  marine  diesel  engines. 

(4)  Marine  diesel  engines  rated  under 
19  kW  constitute  an  averaging  set. 
Emission  credits  generated  from  marine 
diesel  engines  rated  under  19  kW  may 
be  used  to  address  credit  shortfalls  for 
eligible  engines  rated  under  19  kW  other 
than  marine  diesel  engines. 

33.  The  newly  designated  §89.205  is 
revised  to  read  as  follows: 

f8t.206    BanMng. 

(a)  Requirements  for  Tier  1  engines 
rated  at  or  al>ove  37  kW.  (1)  A 
manufacturer  of  a  nonroad  engine 
family  with  a  NOx  FEL  below  the 
applicable  standard  for  a  given  model 
year  may  bank  credits  in  that  model 
year  for  use  in  averaging  and  trading  in 
any  subsequent  model  year. 

(2)  A  manufacturer  of  a  nonroad 
engine  family  may  bank  NOx  credits  up 
to  one  calendar  year  prior  to  the 
effective  date  of  mandatory  certification. 
Such  engines  must  meet  the 
requirements  of  subparts  A.  B,  D,  E,  F. 
G.  H.  I. ).  and  K  of  this  part. 

(3)(i)  A  manufacturer  of  a  nonroad 
engine  family  may  bank  PM  credits  from 
Tier  1  engines  under  the  provisions 
specified  in  §  89.207(b)  for  use  in 
averaging  and  trading  in  the  Tier  2  or 
later  timeframe. 

(ii)  Such  engine  families  are  subject  to 
all  provisions  specified  in  subparts  A.  B, 
D.  E.  F,  G.  H.  I. ),  and  K  of  this  part, 
except  that  the  applicable  PM  FEL 
replaces  the  PM  emission  standard  for 
the  family  participating  in  the  banking 
and  trading  program. 

(b)  Requirements  for  Tier  2  and  later 
engines  rated  at  or  above  37  kW  and 
Tier  1  and  later  engines  rated  under  37 
kW.  (1)  A  manufacturer  of  a  nonroad 
engine  family  with  an  NMHC  ■«■  NOx 
FEL  or  a  PM  FEL  below  the  applicable 
standard  for  a  given  model  year  may 
bank  credits  in  that  model  year  for  use 
in  averaging  and  trading  in  any 
following  model  year. 

(2)  For  engine  rated  under  37  kW,  a 
manufacturer  of  a  nonroad  engine 
family  may  bank  credits  prior  to  the 
effective  date  of  mandatory  certification. 
Such  engines  must  meet  the 
requirements  of  subparts  A,  B,  D,  E,  F, 
G.  H.  I,  J.  and  K  of  this  part. 

(c)  A  manufacturer  may  bank  actual 
credits  only  after  the  end  of  the  model 
year  and  after  EPA  has  reviewed  the 
manufacturer's  end-of-year  reports. 
During  the  model  year  and  before 
submittal  of  the  end-of-year  report, 


credits  originally  designated  in  the 
certification  process  for  banking  will  be 
considered  reserved  and  may  be 
redesignated  for  trading  or  averaging  in 
the  end-of-year  report  and  final  report, 
(d)  Credits  declared  for  hanking  from 
the  previous  model  year  that  have  not 
been  reviewed  by  EPA  may  be  used  in 
averaging  or  trading  transactions. 
However,  such  credits  may  be  revoked 
at  a  later  time  following  EPA  review  of 
the  end-of-year  report  or  any  subsequent 
audit  actions. 

34.  The  newly  designated  §  89.206  is 
revised  to  read  as  follows: 

|8«.20e    Tradlno. 

(a)  Requirements  for  Tier  1  engines 
rated  at  or  above  37  kW.  (1)  A  nonroad 
engine  manufacturer  may  exchange 
emission  credits  with  other  nonroad 
engine  manufacturers  within  the  same 
averaging  set  in  trading. 

(2)  Credits  for  trading  can  be  obtained 
from  credits  banked  in  a  previous  model 
year  or  credits  generated  during  the 
model  year  of  the  trading  transaction. 

(3)  Traded  credits  can  be  used  for 
averaging,  banking,  or  further  trading . 
transactirais  within  the  restrictions 
described  in  §  89.204(c). 

(b)  Requirements  for  Tier  2  and  later 
engines  rated  at  or  above  37  kW  and 
Tier  1  and  later  engines  rated  under  37 
kW.  (1)  A  nonroad  engine  manufacturer 
may  exchange  emission  credits  with 
other  nonroad  engine  manufacturers 
within  the  same  averaging  set  in  trading. 

(2)  Credits  tor  trading  can  be  obtained 
from  credits  banked  in  previous  model 
years  that  have  not  expired  or  credits 
generated  during  the  model  year  of  the 
trading  transaction. 

(3)  Traded  credits  can  be  used  for 
averaging,  banking,  or  further  trading 
transactions  within  the  restrictions 
described  in  §  89.204(c)  and  paragraph 
(b)(4)  of  this  section. 

(4)  Emission  credits  generated  from 
engines  rated  at  or  above  19  kW 
utilizing  indirect  fuel  in)ection  may  not 
be  traded  to  other  manufacturers. 

(c)  In  the  event  of  a  negative  credit 
balance  resulting  from  a  transaction, 
both  the  buyer  and  the  seller  are  liable, 
except  in  cases  deemed  involving  fraud. 
Certificates  of  all  engine  families 
participating  in  a  negative  trade  may  be 
voided  ab  initio  under  §  89.126(c). 

35.  The  newly  designated  §89.207  is 
revised  to  read  as  follows: 

189.207    Credit  calculation. 

(a)  Requirements  for  calculating  NOx 
credits  from  Tier  1  engines  rated  at  or 
above  37  kW.  (1)  For  each  participating 
engine  family,  emission  credits  (positive 
or  negative)  are  to  be  calculated 
according  to  one  of  the  following 


equations  and  rounded,  in  accordance 
with  ASTM  E29-63a.  to  the  nearest  one- 
hundredth  of  a  megagram  (Mg).  This 
ASTM  procedure  has  been  incorporated 
by  reference  (see  $89.6).  Qmsistent 
units  are  to  be  used  throughout  the 
equation. 

(i)  For  determining  credit  availability 
from  all  engine  families  generating 
credits:  Emission  credits  =  (Std  -  FEL)  x 
(Volume)  X  (AvgPR)  x  (UL)  x 
(Ad)ustment)x(lO-*) 

(ii)  For  determining  credit  usage  for 
all  engine  families  requiring  credits  to 
offset  emissions  in  excess  of  the 
standard: 
Emission  credits  «  (Std  -  FEL)  x 

(Volume)  X  (Ai^R)  x  (UL)  x  (10-«) 
Where: 

Std  -  the  applicable  Tier  1  NOx  nonroad 
engine  emission  standard,  in  grams  per 
kikmratt-hour. 
FEL  « the  NOx  funily  emission  limit  for  the 
engine  fuiily  in  grams  per  kilowatt- 
hour. 
Volume  s  the  number  of  nonroad  engines 
eligible  to  participate  in  the  avenging, 
banking,  and  tratUng  program  tnthin  the 
given  engine  family  during  the  model 
year.  Engines  sold  to  eqnipoient  or 
vehicle  manufacturars  under  the 
provisions  of  $  B9.102(g)  shall  not  be 
included  in  this  number.  Quarterly 
production  projections  are  used  for 
initial  certification.  Actual  applicable 
production/sales  volimie  is  used  for  end- 
of-year  compliance  determination. 
AvgPR  -  the  average  power  rating  of  all  of 
the  configurations  within  an  engine 
family,  calculated  on  a  8ales-%raighted 
iMsis,  in  kilowatts. 
UL  -  the  useful  Ufa  for  the  engine  family,  in 

hours. 
Adjustment »  a  one-time  adjustment,  as 
specified  in  paragraph  (a)(2)  of  this 
section,  to  be  applieid  to  Tier  1  NOx 
credits  to  be  banked  or  traded  for 
determining  compliance  with  the  Tier  1 
NOx  standards  or  Tier  2  NOx-^NMHC 
standards  specified  in  subpart  B  of  this 
part  Banked  credits  traded  in  a 
subsequent  model  year  will  not  be 
subject  to  an  additional  adjustment. 
Banked  credits  used  in  a  sulisequent 
model  year's  averaging  program  will  not 
have  the  adjustment  restored. 
(2)  If  an  engine  family  is  certified  to 
a  NOx  FEL  of  8.0  g/kW-hr  or  less,  an 
Adjustment  value  of  1.0  shall  be  used  in 
the  credit  generation  calculation 
described  in  paragraph  (a)(l)(i)  of  this 
section.  If  an  engine  family  is  certified 
to  a  NOx  FEL  above  8.0  g/kW-hr,  an 
Adjustment  value  of  0.65  shall  be  used 
in  ihe  credit  generation  calculation 
described  in  paragraph  (a)(l)(i)  of  this 
section.  If  the  credits  are  to  be  used  by 
the  credit-generating  manufacturer  for 
averaging  purposes  in  the  same  model 
year  in  which  they  are  generated,  an 
Adjustment  value  of  1.0  shall  be  used 
for  all  engines  regardless  of  the  level  of 
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the  NOx  FEL.  If  the  credits  are  to  be 
banked  by  the  credit-generating 
manufacturer  and  used  in  a  subsequent 
model  year  for  another  "Her  1  engine 
family,  an  Adjtistment  value  of  1.0  shall 
be  used  for  all  engines  regardless  of  the 
level  of  the  NOx  FEL. 

(b)  Requirements  for  calculating 
NMHC  ♦  NOx  Credits  from  Tier  2  and 
later  engines  rated  at  or  above  37  kW 
and  Tier  1  and  later  engines  rated  under 
37  kW  and  PM  credits  from  all  engines. 
(1)  For  each  participating  engine  family. 
NOx  +  NMHC  emission  credits  and  PM 
emission  credits  (positive  or  negative) 
are  to  be  calculated  according  to  one  of 
the  following  equations  and  rounded,  in 
accordance  with  ASTM  E29-93a.  to  the 
nearest  one-htmdtedth  of  a  megagram 
(Mg).  This  procedure  has  been 
incorporated  by  reference  (see  §  89.6). 
Consistent  units  are  to  be  used 
throughout  the  equation. 

(i)  For  determining  credit  availability 
frtHn  all  engine  Camiues  generating 

Emission  credits  »  (Std-FEL)  x  (Volume) 
x(AvBPR)x(UL)x(ia-») 
(ii)  For  determining  credit  tuage  for 

all  engine  families  requiring  oeuts  to 

offset  emissions  in  excess  of  the 

standard: 

Emission  credits  =  (Std-FEL)  x  (Volume) 
X  (AvgPR)  X  (UL)  X  (10-«) 

Where: 

Std  3  the  ciurent  and  applicable 
.^  nonroad  engine  emission  standard, 
in  grams  per  kilowatt-hour,  except 
for  PM  cadculations  where  it  is  the 
applic^le  noiuoad  engine  Tier  2 
PM  emission  standard,  and  except 
for  engines  rated  under  19  kW 
where  it  is  the  applicable  nonroad 
engine  Tier  2  emission  standard,  in 
grams  per  kilowatt-hour.  (Engines 
rated  imder  19  kW  participating  in 
the  averaging  and  banking  program 
■      provisions  of  §  89.203(c)(3)(ii)  shall 
use  the  Tier  1  standard  for  credit 
calculations.) 

FEL  =  the  family  emission  limit  for  the 
engine  family  in  grams  per  kilowatt- 
hour. 

Volume  =  the  nimiber  of  nonroad 

engines  eligible  to  participate  in  the 
averaging,  banking,  and  trading 
program  writhin  the  given  engine 
family  during  the  model  year. 
Engines  sold  to  equipment  or 
veUcle  manufacturers  under  the 
provisions  of  §  89.102(g)  shall  not 
be  included  in  this  number. 
Quarterly  production  projections 
are  used  for  initial  certification. 
Actual  applicable  production/sales 
volume  is  used  for  end-of-year 
compliance  determination. 

AvgPR  s  the  average  power  rating  of  all 
of  the  configurations  within  an 


engine  family,  calculated  on  a  sales- 
weighted  basis,  in  kilowatts. 

UL  s  the  useful  life  for  the  given  engine 
family,  in  houn. 
36.  The  newly  designated  §  89.208  is 

revised  to  read  as  follows: 


f8«.20S 

Fw  all  nonroad  engines  included  in 
the  averagittg.  banking,  and  trading 
programs,  the  family  emission  limits  to 
which  the  engine  is  certified  must  be 
included  on  ue  label  required  in 
§89.110. 

37.  The  newly  designated  §  89.209  is 
amended  by  revising  paragraph  (a)  to 
read  as  follows: 

%mJ2M  Cenmcadon. 

(a)  In  the  application  for  certification 
a  manufacttuer  must: 

(1)  Declare  its  intent  to  include 
specific  engine  families  in  the 
averaging,  banking,  and  trading 
programs. 

(2)  Submit  a  statement  that  the 
engines  for  which  certification  is 
requested  will  not.  to  the  best  of  the 
manufacturer's  belief,  cause  the 
manufacturer  to  have  a  negative  credit 
balance  when  all  credits  are  calculated 
fat  all  the  manufacturer's  engine 
families  participating  in  the  averaging, 
banking,  and  trading  programs,  except 
as  allowed  under  §  89.203(c)(3)(ii). 

(3)  Declare  the  applicable  FELs  for 
each  engine  family  participating  in 
averaging,  banking,  and  trading. 

(i)  The  FELs  must  be  to  the  same 
number  of  significant  digits  as  the 
emission  standard  for  the  applicable 
pollutant. 

(ii)  In  iu>  case  may  the  FEL  exceed  the 
upper  limits  prescQbed  in  §  89.112(d). 

(4)  Indicate  the  projected  number  of 
credits  generated/needed  for  this  family; 
the  projected  applicable  production/ 
sales  volume,  by  quarter;  and  the  values 
required  to  calculate  credits  as  given  in 
§89.207. 

(5)  Submit  calculations  in  accordance 
with  §89.207  of  projected  emission 
credits  (positive  or  negative)  based  on 
quarterly  production  projections  for 
each  participating  family. 

(6)(i)  If  the  engine  family  is  projected 
to  have  negative  emission  credits,  state 
specifically  the  source  (manufacturer/ 
engine  family  or  reserved)  of  the  credits 
necessary  to  ofhet  the  credit  deficit 
according  to  quarterly  projected 
production,  or,  if  the  engine  family  is  to 
be  included  in  the  provisions  of 
§  89.203(c)(3)(ii),  state  that  the  engine 
family  will  be  subject  to  those 
provisions. 

(ii)  If  the  engine  family  is  projected  to 
generate  credits,  state  specifically 
(manufacturer/engine  family  or 


reserved)  wdiere  the  quarterly  projected 
credits  will  be  applied. 

•        •        •        •        • 

38.  The  newly  designated  §  89.210  is 
amended  by  revising  paragraphs  (b)  and 
(c)  to  read  as  follows: 


fn.210 


(b)  The  manufacturer  of  any  nonroad 
engine  family  that  is  certified  under  the 
averaging,  banking,  and  trading 
programs  must  establish,  maintain,  and 
retain  the  following  adequately 
organized  and  indexed  records  for  each 
siich  family: 

(1)  EPA  engine  family:       

(2)  Family  emission  umits  (FEL): 

(3)  Power  rating  for  each 
configuration  tested; 

(4)  Projected  applicable  production/ 
sales  voliune  for  the  model  year,  and 

(5)  Actual  applicable  proauction/sale; 
voltune  for  the  model  year. 

(c)  Any  manufacturer  producing  an 
-engine  family  participating  in  trading 

reserved  credits  must  maintain  the 
following  records  on  a  quaiteriy  basis 
fbreech  engine  family  in  the  trading 
program: 

(1)  The  engine  family; 

(2)  The  actual  quaiteriy  and 
cumtilative  applicable  production/sales 
volume; 

(3)  The  values  required  to  calculate 
credits  as  given  in  §  89.207; 

(4)  The  resulting  type  and  number  <tf 
credits  generated/required; 

(5)  How  and  where  credit  surpluses 
are  dispersed;  and 

(6)  How  and  through  what  means 
credit  deficits  are  met. 

•        •        •        •        • 

39.  The  newly  designated  §  89.211  is 
amended  by  revising  paragraphs  (a)  and 
(c)  to  read  as  follows: 


189^1 

(a)  End-of-yeer  and  final  reports  must 
indicate  the  engine  family,  the  actual 
applicable  production/sales  volume,  the 
values  required  to  calculate  credits  as 
given  in  §  89.207.  and  the  number  of 
credits  generated/required. 
Manufacturers  must  also  submit  how 
and  where  credit  surpluses  were 
dispersed  (or  are  to  be  banked)  and/or 
how  and  through  what  means  credit 
deficits  were  met.  Copies  of  contracts 
related  to  credit  trading  must  be 
included  or  supplied  by  the  broker,  if 
applicable.  The  report  shall  include  a 
calculation  of  credit  balances  to  show 
that  the  summation  of  the 
manufocturer's  use  of  credits  results  in 
a  credit  balance  equal  to  or  greater  than 
zero,  except  as  allowed  under 
§  89.203(c)(3)(ii).  Manufecturers 
participating  under  the  program 
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described  in  §  89.203(c)(3)(ii)  shall 
include  the  NMHC  •»■  NOx  cradit  balance 
and  the  PM  credit  balance  as  of 
December  31  of  that  calendar  year. 

(c)(1)  End-of-year  reports  must  be 
submitted  within  90  days  of  the  end  of 
the  model  year  to:  Director.  Engine 
Programs  and  Compliance  Division 
(6405-J).  U.S.  Environmental  Protection 
Agency.  401  M  Street  S.W..  Washington. 
DC  20460. 

(2)  Final  reports  must  be  submitted 
within  270  days  of  the  end  of  the  model 
yeer  to:  Director,  Engine  Programs  and 
Compliance  Division  (6405-J).  U.S. 
Environmental  Protection  Agency.  401 
M  Street  S.W..  Washington,  DC  20460. 
•        •        •        •        * 

40.  The  newly  designated  §89.212  is 
revised  to  raed  as  CoUows: 

flt.212   NodoaofoppertuoNyforlMwInQ. 

Any  voiding  of  the  certificate  under 
§§  89.203(d).  89.206(c).  89.209(c)  or 
89.210(g)  will  be  made  only  after  the 
manufMrturer  concerned  has  been 
ofiiBred  an  opportunity  for  a  hearing 
conducted  in  accordance  with  §§89.512 
and  89.513  and.  if  a  manuDBcturer 
reouests  such  a  heering.  will  be  made 
only  after  an  initial  decision  by  the 
Presiding  Officer. 

Sulipwt  D    [Ainendedl 

41.  The  newly  designated  §  89.302  is 
revised  to  read  as  follows: 


Tbe  definitions  in  subpart  A  of  this 
part  apply  to  this  subpart.  ¥m  terms  not 
defined  in  this  fwrt.  the  definitions  in 
40  CFR  part  86.  subparts  A.  D.  I.  and  N. 
apply  to  this  subpart. 

42.  The  newly  designated  §89.304  is 
amended  by  revising  paragraph  (c)  to 
read  as  follows: 


fMiM4    EqulpnMntfequlradfor 


(c)  Analyzers  used  are  a  non- 
dispersive  infrared  (NDIR)  absorption 
type  for  carbon  monoxide  and  carixm 
dioxide  analysis:  a  heated  flame 
ionization  (HFID)  type  for  hydrocarbon 
analysis:  and  a  chemiluminescent 
detector  (CLD)  or  heated 
chemiluminescent  detector  (HCLD)  for 
oxides  of  nitrogen  analysis.  Sections 
89.309  through  89.324  set  forth  a  full 
description  of  analyzer  requirements 
and  specifications. 

43.  The  newly  designated  §  89.307  is 
amended  by  revising  piaragraphs  (b)(7) 
and  (b)(8)  to  read  as  follows: 

(MiSOf    Dyneinonwier 


(b)««* 

(7)  The  measured  torque  must  be 
within  either  2  percent  of  point  or  1 
percent  of  the  engine  maximum  torque 
of  the  calculated  toraue. 

(8)  If  the  measured  torque  is  not 
within  the  above  requirements,  adjust  or 
repair  the  system.  Repeat  stops  hi 
paragraphs  (b)(1)  through  (b)(6)  of  this 
section  with  the  adjusted  or  repaired 
system. 

44.  The  newly  designated  §89  JOS  is 
amended  by  revising  paragraph  (b)  to 
read  as  followrs: 


for 


(b)  If  water  is  removed  by 
condensation,  the  sample  gas 
temperature  shall  be  monitored  within 
the  watar  trap  or  the  sample  dewpoint 
shall  be  monitored  downstream.  In 
either  case,  the  indicated  temperature 
shall  not  exceed  7*C 

45.  The  newly  designated  §  89.300  is 
amended  by  removing  and  reaerving 
para^aph  (a)(3)  and  revising  peragraphs 
(aM4Kiii).  (a)(5)(iMQ.  and  (aM5Xi)(D)  to 
read  as  follows: 


(a)  •  •  • 

(3)  (Reserved] 

(4)  •  •  • 

(iii)  The  FID  oven  must  be  capable  of 
maintaining  temperature  within  5.5*C  of 
the  set  point 

(5)  •  •  • 
(!)••• 

(C)  For  raw  analysis,  an  ice  bath  or 
other  cooling  device  located  after  the 
NOx  converter  (optional  for  dilute 
analysis). 

(D)  A  chemiluminescent  detector 
(CLD  or  HCLD). 

•        ••••' 

46.  The  newly  designated  §  89.310  is 
amended  by  revising  puagraphs  (aMl) 
and  (c)  to  reed  as  foUows: 


ISIlSIO 


(a)  •  •  • 

(1)  Response  time.  As  necessary, 
measura  and  account  for  the  response 
time  of  the  analyzer. 

(c)  Emission  measurement  accuracy — 
Bag  sampling.  (1)  Good  engineering 
practice  dictetes  that  exhaust  emission 
sample  analyzer  readings  below  IS 
percent  of  full-scale  chut  deflection 
should  generally  not  be  used. 

(2)  Some  high  resoludon  read-out 
systems,  such  as  computen.  date 


loggers,  and  so  forth,  can  provide 
sufficient  accuracy  and  resolution  below 
15  percent  of  full  scale.  Such  systems 
may  be  used  provided  that  adctitional 
cal^irations  of  at  leest  4  non-zero 
nominally  equally  spaced  points,  using 
good  en^eering  judgement,  below  15 
percent  of  fiill  scale  are  made  to  ensure 
the  accuracy  of  the  calihcation  curves.  If 
a  gas  divider  is  used,  the  gas  divider 
must  conform  to  the  accuracy 
requirements  qMdfied  in  §  89.312(c). 
The  procedure  in  paragraidi  (c)(3)  of  this 
section  may  be  used  fw  calibration 
below  15  oercent  of  full  scale. 

(3)  The  foUowving  procedure  shall  be 
followed: 

(i)  Span  the  analyzer  using  a 
calibration  gas  meeting  the  accuracy 
requirements  of  §  89.312(c),  within  the 
operating  range  of  the  analyzer,  and  at 
least  90%  of  fiiU  scale. 

(ii)  Generate  a  calibration  over  the  full 
concentration  range  at  a  minimnni  of  6. 
approximately  equally  spaced,  points 
(e.g.  IS.  30,  45. 60.  75.  and  90  percent 
of  the  range  of  concentrations  provided 
by  the  gas  divider).  If  a  gas  divider  or 
blender  is  b^ng  used  to  calibrate  the 
analyzer  and  tlM  reouiremMits  of 
paiBgn^h  (c)(2)  of  this  section  are  met. 
verify  that  a  second  caUlwation  gas 
between  10  and  20  percent  of  fiill  scale 
can  be  named  within  2  percent  of  its 
certified  oonoenlraUon. 

(iii)  If  a  gas  divider  or  blender  is  befaig 
used  to  calibrate  the  analyzer,  input  the 
value  of  a  second  calibratian  gas  (a  span 

El  may  be  used  for  the  C02  analyzer) 
ving  a  named  concentration  between 
10  and  20  percent  of  full  scale.  This  gas 
shall  be  included  on  the  calibratian 
curve.  Continue  adding  calibration 
points  by  dividing  this  gas  until  the 
requirements  of  paragraph  (c)(2)  of  this 
section  are  met 

(iv)  Fit  a  calllvation  curve  per 
§  89.319  through  §  89.322  for  the  fiill 
scale  range  of  the  analyzer  using  the 
calibration  date  obtained  with  both 
calibration  gases. 

47.  The  newly  designated  §89.312  is 
amended  by  removing  and  reserving 
paragraph  (b)(2),  revising  paragraphs 
(c)(2),  (d),  and  (f)  and  adding  a  new 
paragraph  (g)  to  read  as  follows: 

188.312   Analyllcal  geaee. 

•        •        •        •        • 

(b)  •  •  • 

(2)  (Reserved). 

(c)  •  •  • 

(2)  Mixtures  of  gases  having  the 
following  chemical  compositions  shall 
be  available: 

(i)  CiH«  and  purified  synthetic  air ; 

(ii)  Calia  and  purified  nitrogen 
(optional  for  raw  measuremente): 


(iii)  CO  and  purified  nitrogen; 

(iv)  NOx  ana  purified  nitrogen  (the 
amount  of  NO2  contained  in  this 
calibration  gas  must  not  exceed  5 
percent  of  the  NO  content): 

(v)  CO]  and  purified  nitrogen. 

(d)  Oxygen  interference  check  gases 
shall  contein  propane  with  350  ppmC 
±75  ppmC  hydrocarbon.  TTie  three 
oxygen  interference  gases  shall  contein 
21%  ±  1%  O2. 10%  ±  1%  O2.  and 
5%  ±  1%  O2.  The  concentration  value 
shall  be  determined  to  calibration  gas 
tolerances  by  chromatographic  analysis 
of  totel  hydrocarbons  plus  impurities  or 
by  dynamic  blending.  Nitrogen  ^all  be 
the  predominant  diluent  with  the 
balance  oxygen. 
•        •        •        •        • 

(f)  Hydrocarbon  analyzer  burner  air. 
The  concentration  of  oxygen  for  raw 
sampling  must  be  within  1  mole  percent 
of  the  oxygen  concentration  of  the 
burner  air  used  in  the  latest  oxygen 
interference  check  (%02l).  If  the 
difference  in  oxygen  concentration  is 
greater  than  1  mole  percent,  then  the 
oxygen  interference  must  be  checked 
and,  if  necessary,  the  analyzer  adjusted 
to  meet  the  %02l  requirements.  The 
burner  air  must  contain  less  than  2 
ppmC  hydrocarbon. 

(g)  Gases  for  the  methane  analyzer 
shall  be  single  blends  of  methane  using 
air  as  the  diluent. 

48.  The  newly  designated  §  89.314  is 
amended  by  revising  paragraphs  (a)  and 
(b)  to  read  as  follows: 

§80.314    Pre«id  post-teat  calibration  of 


(a)  The  calibration  is  checked  by 
using  a  zero  gas  and  a  span  gas  whose 
nominal  value  is  between  75  percent 
and  100  percent  of  full-scale,  inclusive, 
of  the  measuring  range. 

(b)  After  the  end  of  the  final  mode,  a 
zero  gas  and  the  same  span  gas  will  be 
used  for  rechecking.  As  an  option,  the 
zero  and  span  may  be  rechedced  at  the 
end  of  each  mode  or  each  test  segment. 
The  analysis  will  be  considered 
accepteble  if  the  difference  between  the 
two  measuring  results  is  less  than  2 
percent  of  full  scale. 

§89.316   [Amandedl 

49.  The  newly  designated  §  89.316  is 
amended  by  removing  and  reserving 
paragraph  (b). 

50.  The  newly  designated  §  89.317  is 
amended  by  revising  paragraphs  (g),  (h). 
and  (k)  to  read  as  follows: 

§88.317    NOx  converter  Cheek. 

•        •        •        •        • 

(g)  Turn  on  the  NOx  generator  O2  (or 
air)  supply  and  adjust  the  O2  (or  air) 


flow  rate  so  that  the  NO  indicated  by  the 
analyzer  is  about  10  percent  less  than 
indicated  in  paragraph  (f)  of  this 
section.  Record  the  concentration  of  NO 
in  this  NO+O2  mixture. 

(h)  Switch  the  NOx  generator  to  the 
generation  mode  and  adjust  the 
generation  rate  so  that  the  NO  measured 
on  the  analyzer  is  20  percent  of  that 
measured  in  paragraph  (f)  of  this 
section.  There  must  be  at  least  10 
percent  imreacted  NO  at  this  point. 
Record  the  concentration  of  residual 

NO. 

»        ♦        •        •        * 

(k)  Turn  off  the  NOx  generator  O2  (or 
air)  supply.  The  analyzer  will  now 
indicate  the  NOx  in  the  original  NO-in- 
N2  mixture.  This  value  shouldlw  no 
more  than  5  percent  above  the  value 
indicated  in  paragraph  (f)  of  this 
section. 

51.  The  newly  designated  §89.318  is 
amended  by  revising  paragraphs  (c)(2) 
heading,  (c)(2)(i)  and  (c)(2)(iv)  to  read  as 
follows: 

§88.318    Aiielyzer  mieriereooe  cHectee. 

•  •         •         •        • 

(c)'  '  • 

(2J  NO,  analyzer  water  quench  check. 
(i)  This  check  applies  to  wet 
measurements  only.  Ah  NO  span  gas 
having  a  concentration  of  80  to  100 
percent  of  full  scale  of  a  normal 
operating  range  shall  be  passed  through 
the  CLD  (or  HCLD)  and  the  response 
recorded  as  D.  The  NO  span  gas  shall 
then  be  bubbled  through  water  at  room 
temperature  and  passed  through  the 
CLD  (or  HCLD)  and  the  analyzer 
response  recorded  as  AR.  Determine  and 
record  the  bubbler  absolute  operating 
pressure  and  the  bubbler  water 
temperature.  (It  is  important  that  the  NO 
span  ga-j  contains  minimal  NO2 
concentration  for  this  check.  No 
allowance  for  absorption  of  NO2  in 
water  has  been  made  in  the  following 
quench  calculations.  This  test  may  be 
optionally  run  in  the  NO  mode  to 
minimize  the  efiiect  of  any  NO2  in  the 
NO  span  gas.) 

•  •        •        •        •        ' 

(iv)(A)  The  maximimi  raw  or  dilute 
exhaust  water  vapor  concentration 
expected  during  testing  (designated  as 
Wm)  can  be  estimated  from  the  CO2 
span  gas  (or  as  defined  in  the  equation 
in  this  paragraph  and  designated  as  A) 
criteria  in  paragraph  (c)(1)  of  this 
section  and  the  assumption  of  a  fuel 
atom  H/C  ratio  of  1.8:1  as: 

lVm(%)=0.9xA(%) 

Where: 


A  =  maximum  002  concentration 
expected  in  the  sample  system 
during  testing. 
(B)  Percent  water  quench  shall  not 

exceed  3  percent  and  shall  be  calculated 

by: 

G:\GRAPHICS\ER23OC98.003 

52.  The  newly  designated  §89.319  is 
amended  by  revising  paragraphs  (b)(1). 
(b)(2),  (c).  (d)  heading,  (d)  intitxluctory 
text,  (d)(2).  and  (d)(6)  to  read  as  follows: 


§88.319    HyJrocaibon 


(b)*  •  • 

(1)  Follow  good  engineering  practices 
for  initial  instrument  start-up  and  basic 
operating  adjustment  using  the 
appropriate  fuel  (see  §  89.312(e))  and 
zero-grade  air. 

(2)  Optimize  the  FID's  response  on  the 
most  common  operating  range.  The 
response  is  to  be  optimized  with  respect 
to  fuel  pressure  or  flow.  Efforts  shall  be 
made  to  minimize  respcMise  variations  to 
different  hydrocarbon  species  that  are 
expected  to  be  in  the  exhaust.  Good 
engineering  judgment  is  to  be  used  to 
trade  off  optimal  FID  response  to 
propane-in-air  against  reductions  in 
relative  responses  to  other 
hydrocarbons.  A  good  example  of 
trading  off  response  on  propane  for 
relative  responses  to  other  hydrocarbon 
species  is  given  in  Society  of 
Automotive  Engineers  (SAE)  Paper  No. 
770141,  "Optimization  of  Flame 
Ionization  Detector  for  Determination  of 
Hydrocarbon  in  Diluted  Automotive 
Exhausts";  author  Glenn  D.  Reschke.  It 
is  also  required  that  the  response  be  set 
to  optimum  condition  with  respect  to 
air  flow  and  sample  flow.  Heated  Flame 
Ionization  Detectors  (HFIDs)  must  be  at 
their  specified  operating  temperature. 
One  of  the  following  procedures  is 
required  for  FID  or  HFID  optimization: 

(i)  The  procedure  outlined  in  Society 
of  Automotive  Engineers  (SAE)  paper 
No.  770141.  "Optimization  of  a  Flame 
Ionization  Detector  for  Determination  of 
Hydrocarbon  in  Diluted  Automotive 
Exhausts";  author.  Glenn  D.  Resdike. 
This  procedure  has  been  incorporated 
by  reference  at  §  89.6. 

(ii)  llie  HFID  optimization  procedures 
outiined  in  40  CFR  part  86,  subpart  D. 

(iii)  Alternative  procedures  may  be 
used  if  approved  in  advance  by  the 
Administrator. 

(iv)  The  procedures  specified  by  the 
manufactxuer  of  the  FID  or  HFID. 
•        •        •        •        • 

(c)  Initial  and  periodic  calibration. 
Prior  to  introduction  into  service,  after 
any  maintenance  which  could  alter 
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calibration,  and  monthly  thereafter,  the 
FID  or  HFID  hydrocarbon  analyzer  shall 
be  calibrated  on  all  normally  used 
instnunent  ranges  using  the  steps  in  this 
paragraph  (c).  Use  the  same  flow  rate 
and  pressures  as  when  analyzing 
samples.  Calibration  gases  shall  be 
introduced  directly  at  the  analyzer, 
unless  the  "overflow"  calibration  option 
of  40  CFR  part  86,  subpart  N,  for  the 
HFID  is  taken.  New  calibration  curves 
need  not  be  generated  each  month  if  the 
existing  curve  can  be  verified  as 
continuing  to  meet  the  requirements  of 
paragraph  (c)(3)  of  this  section. 

(1)  Aajust  analyzer  to  optimize 
performance. 

(2)  Zero  the  hydrocarbon  analyzer 
with  zero-grade  air. 

(3)  Calibrate  on  each  used  operating 
range  with  propane-in-air  (dilute  or  raw) 
or  propane-in-nitrogen  (raw)  calibration 
gases  having  nominal  concentrations 
starting  between  10-15  percent  and 
increasing  in  at  least  six  incremental 
steps  to  90  percent  (e.g.,  15,  30, 45,  60, 
75,  and  90  percent  of  that  range)  of  that 
range.  The  incremental  steps  are  to  be 

.  spaced  to  represent  good  engineering 
practice.  For  each  range  calibrated,  if 
the  deviation  from  a  least-squares  best- 
flt  straight  line  is  2  percent  or  less  of  the 
value  at  each  data  point,  concentration 
values  may  be  calculated  by  use  of  a 
single  calibration  factor  for  that  range.  If 
the  deviation  exceeds  2  percent  at  each 
non-zero  data  point  and  within  ±0.3 
percent  of  full  scale  on  the  zero,  the 
best-fit  non- linear  equation  which 
represents  the  data  to  within  these 
limits  shall  be  used  to  determine 
concentration. 

(d)  Oxygen  interference  optimization 
(required  for  mw).  Choose  a  range  where 
the  oxygen  interference  check  gases  will 
fall  in  the  upper  50  percent.  Conduct 
the  test,  as  outlined  in  this  paragraph, 
with  the  oven  temperature  set  as 
required  by  the  instrument 
manufactiuer.  Oxygen  interference 
check  gas  specifications  are  found  in 
§  89.312(d). 

•  •        •        •        • 

(2)  Span  the  analyzer  with  the  21% 
oxygen  interference  gas  specified  in 
§  89.312(d). 

•  •         •         •         • 

(6)  Calculate  the  percent  of  oxygen 
interference  (designated  as  percent  Ojl) 
for  each  mixttua  in  paragraph  (d)(4)  of 
this  section. 

percent  Oil  =  ((B-C)  x  100)/B 
Where: 
A  ~  hydrocarl)on  concentration  (ppmC) 

of  the  span  gas  used  in  paragraph 

(d)(2)  of  this  section. 
B  s  hydrocarbon  concentration  (ppmC) 

of  the  oxygen  interference  check 


gases  used  in  paragraph  (d)(4)  of 

this  section. 
C  s  analyzer  response  (ppmC)  -  A/D; 

where 
D  -  (percent  of  full-scale  analyzer 

response  due  to  A)  x  (percent  of 

full-scale  analyzer  response  due  to 

B). 
•        •        •        *        • 

53.  The  newly  designated  §  89.320  is 
amended  by  revising  paragraph  (c)  to 
read  as  follows: 

180.320    Cartton  monoxide  analyaer 


(c)  Initial  and  periodic  calibration. 
Prior  to  its  introduction  into  service, 
after  any  maintenance  which  could  alter 
calibration,  and  every  two  months 
thereafter,  the  NDIR  cart>on  monoxide 
analyzer  shall  be  calibrated.  New 
calibration  ciuires  need  not  be  generated 
every  two  months  if  the  existing  curve 
can  be  verified  as  continuing  to  meet  the 
requirements  of  paragraph  (c)(3)  of  this 
section. 

(1)  Adjust  the  analyzer  to  optimize 
performance. 

(2)  Zero  the  carbon  monoxide 
analyzer  Mrith  either  zero-grade  air  or 
zero-grade  nitrogen. 

(3)  Calibrate  on  each  used  operating 
range  with  carbon  monoxide-in-Na 
caliOFBtion  gases  having  nominal 
concentrations  starting  between  10  and 
15  percent  and  increasing  in  at  least  six 
incremental  steps  to  90  ()ercent  (e.g..  15. 
30,  45,  60.  75,  and  90  percent)  of  that 
range.  The  incremental  steps  are  to  be 
spaced  to  represent  good  engineering 
practice.  For  each  range  calibrated,  if 
the  deviation  from  a  least-squares  best- 
fit  straight  line  is  2  percent  or  less  of  the 
value  at  each  non-zero  data  point  and 
within  ±0.3  percent  of  full  scale  on  the 
zero,  concentration  values  may  be 
calculated  by  use  of  a  single  calibration 
factor  for  that  range.  If  the  deviation 
exceeds  these  limits,  the  best-fit  non- 
linear equation  which  represents  the 
data  to  within  these  limits  shall  be  used 
to  determine  concentration. 

•  •        •     .  •        • 

54.  The  newly  designated  §89.321  is 
amended  by  revising  paragraph  (c)  to 
read  as  follows: 

f  89.321    Oxides  of  nitrogen  anaiynr 
callbfalion. 

•  •        •        •        • 

(c)  Initial  and  periodic  calibration. 
Prior  to  its  introduction  into  service, 
after  any  maintenance  which  could  alter 
calibration,  and  monthly  thereafter,  the 
chemiluminescent  oxides  of  nitrogen 
analyzer  shall  be  calibrated  on  all 
normally  used  instrument  ranges.  New 
calibration  ctuves  need  not  be  generated 


each  month  if  the  existing  curve  can  be 
verified  as  continuing  to  meet  the 
requirements  of  paragraph  (c)(3)  of  this 
section.  Use  the  same  flow  rate  as  when 
analyzii^  samples.  Proceed  as  follows: 

(Ij  Adjust  analyzer  to  optimize 
performance. 

(2)  Zero  the  oxides  of  nitrogen 
analyzer  with  zero-grade  air  or  zero- 
grade  nitrogen. 

(3)  Calibrate  on  each  normally  used 
operating  range  with  NO-in-Nz 
calibration  gases  with  nominal 
concentrations  starting  at  between  10 
and  15  percent  and  increasing  in  at  least 
six  incremental  steps  to  90  percent  (e.g.. 
15.  30.  45, 60.  75,  and  90  percent)  of 
that  range.  The  incremental  steps  are  to 
be  spaced  to  represent  good  engineering 
practice.  For  each  range  calibrated,  if 
the  deviation  from  a  least-squares  best- 
fit  straight  line  is  2  percent  or  less  of  the 
value  at  each  non-zero  data  point  and 
within  ±0.3  percent  of  full  scale  on  the 
zero,  concentration  values  may  be 
calculated  by  use  of  a  single  calibration 
factor  for  that  range.  If  the  deviation 
exceeds  these  limits,  the  best-fit  non- 
linear equation  which  represents  the 
data  to  within  these  limits  shall  be  used 
to  determine  concentration. 


55.  The  newly  designated  §  89.322  is 
amended  by  revising  paragraph  (a)  to 
read  as  follows: 

188.322    Carbon  dioxide  anaiyasr 


(a)  Prior  to  its  introduction  into 
service,  after  any  maintenance  which 
could  alter  calibration,  and  bi-monthly 
thereafter,  the  NDIR  carbon  dioxide 
analyzer  shall  be  calibrated  on  all 
normally  used  instrument  ranges.  New 
calibration  ciuves  need  not  be  generated 
each  month  if  the  existing  curve  can  be 
verified  as  continuing  to  meet  the 
requirements  of  paragraph  (a)(3)  of  this 
section.  Proceed  as  follows: 

(1)  Follow  good  engineering  practices 
for  instrument  start-up  and  operation. 
Adjust  the  analyzer  to  optimize 
performance. 

(2)  Zero  the  carbon  dioxide  analyzer 
with  either  zero-grade  air  or  zero-grade 
nitrogen. 

(3)  Calibrate  on  each  normally  used 
operating  range  with  carbon  dioxide-in- 
Nj  calibration  or  span  gases  having 
nominal  concentrations  starting 
between  10  and  15  pwrcent  and 
increasing  in  at  least  six  incremental 
steps  to  90  percent  (e.g.,  15,  30,  45,  60, 
75,  and  90  percent)  of  that  range.  The 
incremental  steps  are  to  be  spaced  to 
represent  good  engineering  practice.  For 
each  range  calibrated,  if  the  deviation 
from  a  least-squares  best-fit  straight  line 
is  2  percent  or  less  of  the  value  at  each 


non-zero  data  point  and  within  ±0.3 
percent  of  full  scale  on  the  zero, 
concentration  values  may  be  calculated 
by  use  of  a  single  calibration  factor  for 
that  range.  If  the  deviation  exceeds  these 
limits,  the  best-fit  non-linear  equation 
which  represents  the  data  to  within 
these  limits  shall  be  used  to  determine 
concentration. 
«        *        •        *        • 

56.  The  newly  designated  §  89.324  is 
revised  to  read  as  follows: 

§  89.324    Calibration  of  ottier  equipment 

(a)  Other  test  equipment  used  for 
testing  shall  be  calibrated  as  often  as 
required  by  the  instrument 
manufacturer  or  necessary  according  to 
good  practice. 

(b)  If  a  methane  analyzer  is  used,  the 
methane  analyzer  shall  be  calibrated 
prior  to  introduction  into  service  and 
monthly  thereafter: 

(1)  Follow  the  manufacturer's 
instructions  for  instrument  startup  and 
operation.  Adjust  the  analyzer  to 
optimize  performance. 

(2)  Zero  the  methane  analyzer  with 
zero-grade  air. 

(3)  Calibrate  on  each  normally  used 
operating  range  with  CH4  in  air  with 
nominal  concentrations  starting 
between  10  and  15  percent  and 
increasing  in  at  least  six  incremental 
steps  to  90  percent  (e.g.,  15,  30. 45,  60, 
75,  and  90  percent)  of  that  range.  The 
incremental  steps  are  to  be  sp>aced  to 
represent  good  engineering  practice.  For 
each  range  calibrated,  if  the  deviation 
from  a  least-squares  best-fit  straight  line 
is  2  percent  or  less  of  the  value  at  each 


non-zero  data  point  and  within  ±0.3 
percent  of  full  scale  on  the  zero, 
concentration  values  may  be  calculated 
by  use  of  a  single  calibration  factor  for 
that  range.  If  the  deviation  exceeds  these 
limits,  the  best-fit  non-linear  equation 
which  represents  the  data  to  within 
these  limits  shall  be  used  to  determine 
concentration. 

57.  The  newly  designated  §  89.328  is 
amended  by  revising  paragraphs  (b)(1) 
and  (b)(2)  to  read  as  follows: 

189.328    Inlet  and  exiiaust  restrictions. 

*  •        •        •        • 

(b)*  *  * 

(1)  Equip  the  test  engine  with  an  air 
inlet  system  presenting  an  air  inlet 
restriction  within  5  percent  of  the  upper 
limit  at  maximum  air  flow,  as  specified 
by  the  engine  manufacturer  for  a  clean 
air  cleaner.  A  system  representative  of 
the  installed  engine  may  be  used.  In 
other  cases  a  test  shop  system  may  be 

used. 

(2)  The  exhaust  backpressure  must  be 
within  5  percent  of  the  upper  limit  at 
maximum  declared  power,  as  specified 
by  the  engine  manufacturer.  A  system 
representative  of  the  installed  engine 
may  be  used.  In  other  cases  a  test  shop 
system  may  be  used. 

58.  The  newly  designated  §  89.330  is 
amended  by  revising  paragraph  (b)(2) 
and  adding  paragraph  (b)(3)  to  read  as 
follows: 

f  89.330    Lubricating  ON  and  test  fuels. 

*  •        •        *        • 

(\i)  Test  fuels.  *  *  * 
(2)  Use  petroleum  fuel  meeting  the 
specifications  in  Table  4  in  Appendix  A 


of  this  subpart,  or  substantially 
equivalent  spiecifications  approved  by 
the  Administrator,  for  exhaust  emission 
testing.  The  grade  of  diesel  fuel  used 
must  be  commercially  designated  as 
"Type  2-D"  grade  diesel  fuel  and 
recommended  by  the  engine 
manufacturer. 

(3)  Testing  of  Tier  1  engines  rated 
under  37  kW  or  Tier  2  engines  rated  at 
or  above  37  kW  that  is  conducted  by  the 
Administrator  shall  he  performed  using 
test  fuels  that  meet  the  specifications  in 
Table  4  in  Appendix  A  of  this  subpart 
and  that  have  a  sulfur  content  no  higher 
than  0.20  weight  percent. 
•        •        •        •        • 

59-63.  Tables  1  through  4  of 
App>endix  A  to  subpart  D  are  revised 
and  Table  5  is  removed  to  read  as 
follows: 

Appendix  A  To  Subpart  D— Tables 

Table  1.— /^breviations  Used  in 
Subpart  D 


CLD  

Chemiluminescent  detector. 

CO 

Cartxxi  monoxide. 

COj  

Cartxxi  dioxide. 

HC  

Hydrocartxxis. 

HCLD  ... 

Heated   cttemikimnescent    detec- 

tor. 

HFID ...;. 

Heated  flame  ionization  detector. 

GC 

Gas  ctifomatograph. 

NDIR  .... 

?4on-dispersive  infra-red  analyzer. 

NIST  

National    Institute    tor    Standards 

and  Testing. 

NO 

Nitric  Oxide. 

NO2  

Nitrogen  Dioxide. 

NOx  

Oxides  of  nitrogen. 

O2  

Oxygen. 

Table  2.— Symbols  Used  in  Subparts  D  and  E 


Symbol 

corw 

I 

FpCB  ■ 

Ffd 

Ffh — — ■ 

Ffw  

FR  

Gairw  

Gaikd  

Gexhw   

H  

i „.. 

Kh  

L 

mass  

0*4  •••• 

P. 

Pd 

P  „.. 

Pm 

P.  

Pb  

P 


Term 


Concentration  (ppm  t)y  volume) 

Engine  specttic  parameter  considering  atmospheric  conditions 
Fuel  specific  tactor  lor  the  cartxxi  balance  calculation 
Fuel  specific  lactor  for  exhaust  flow  calculation  on  dry  basis 
Fuel  specific  factor  representing  the  hydrogen  to  carbon  ratio 
Fuel  specific  factor  for  exhaust  flow  calculation  on  wet  basis 

Rate  of  luel  consumed  «• 

Intalce  air  mass  flow  rate  on  wet  basis ~... 

Intake  air  mass  flow  rate  on  dry  basis  

Exttaust  gas  mass  flow  rate  on  wet  basis ~ 

Fuel  mass  flow  rate  

Absolute  humidity  (water  content  related  to  dry  air)  

Sut)script  denoting  an  individual  mode 
Humidity  coaection  factor 


Percent  torque  related  to  maximum  torque  for  the  test  mode 

Pollutant  mass  flow ~ 

Engine  speed  (average  at  the  i*th  mode  during  the  cyde) 

Dry  atmospheric  pressure  — 

Test  ambient  saturation  vapor  pressure  at  ambient  temperature _ 

Ot>served  brake  power  output  uncorrected 

Declared  total  power  at>sort)ed  t>y  auxiliaries  fitted  for  the  test 

Maximum  power  measured  at  the  test  speed  under  test  conditions 

P|  -  Pmj  +  Pauxj  .  , 
Total  barometric  pressure  (average  of  the  pre-test  and  post-test  values) 
Saturation  pressure  at  dew  point  temperature 


Unit 


ppm 


icg/n 
iqAi 
hgAi 
Itg/h 

g^ 


% 

9^ 
1/min 

kPa 
kPa 

kH 
WIN 
kW 

icPa 
kPa 
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Symbol 

R. 

S 

T  

Tb, 

TctaN  

Tw  

T4. 

Tic  

T«,  

Vexhd  

Vaihw  

P.  

Vexhw  

WF  

WFe  


Term 

Relative  humidity  of  the  ambient  air  ..„ 

Dynamometer  setting _...........„.... 

Absolute  temperature  at  air  inlet  

Air  temperature  atter  the  charge  air  cooler  (if  applicabte)  (average) 

Coolant  temperature  outlet  (average)  

Absolute  dewpoint  temperature 

Torque  (average  at  ttie  ith  mode  durirtg  the  cyde) 

Temperature  of  tt>e  intercooled  air 

RefererKe  temperature 

Exhaust  gas  volume  flow  rate  on  dry  basis ....._.... . 

Intake  air  volume  flow  rate  on  wet  basis , 

Total  barometric  pressure , 

Exhaust  gas  volume  flow  rate  on  wet  basis 

Weighing  factor 
Effective  weighing  factor 


Unit 


% 

kW 

K 

K 

K 

K 

N-m 

K 

K 

m'/h 

m*/h 

fcPa 

rn»/h 


Table  3. — Measurement  Accuracy  and  Calibration  Frequency 


No. 

Item 

Calibratnn  accuracy  ■ 

CallbratkMi  frequency 

1 

Engine  speed  „ 

Torque  „ 

Fuei  consumption  (raw  measurement)  

Air  consumption  (raw  measurement)  ....„ 

Coolant  temperature  

±2% 

30  days. 
30  days. 

30  days. 
As  required. 
Ascaquired. 
As  required. 
As  required. 
As  required. 
As  required. 
As  required. 
As  required. 
As  required. 

As  required. 

As  required. 

As  required. 

Morrthiy  or  as  required. 

Once  per  60  days  or  as  required. 

Monthly  or  as  required. 

Monthly  or  as  required. 

Monthly. 

Once  per  60  days  or  as  required. 

2 

Larger  of  ±  2%  of  point  or  ±  1%  of  engine 
maximum. 

±  2%  of  engine  maximum „ 

±  2%  of  engine  maximum 

3 

4  _ 

5 - 

±2»K...„ 

±2*K 

6 

Lutxicarrt  temperature __    .. 

7 _ 

Exhaust  backpressure 

±  1.0%  of  engine /naximum 

1.0%  of  engine  maximum  

8 

Inlet  depresMon _ 

Exhaust  gas  temperature _ 

Air  inlet  temperature  (combustion  air)  

Atmosoheric  oressure  

9 

10 

11 

±15'K .V 

±2^. 

X  U'VM  •••••■••••-••••••••••••■■•■•••••••••••■•■••■••••■■■■.••.•. 

±0.5 ..„ 

±2^ 

±2^ 

±0.5 

±  2% 

±  2% 

±2% 

90%  'ZZZZZ^"!ZZZ'"Z'"ZZ". 

±2%  

12 

13 

14 

15 

16 

Humidity  (combustmn  air)  (g  of  HjO/Kg  ol 
dry  air). 

Fuel  temperature _ 

Temperature  with  regard  to  dilution  tunnel  .. 
Dilution  air  humidity  (g  of  H]0/Kg  of  dry  air) 
HC  analyzer  

17 

18  .„ 

CO  analyzer „ 

NOx  analvzer  ..._....................„..„...... 

19 

Methane  analyzer 

20 

21 

I^Ox  converter  efficiency  check 

COj  analyzer 

'  All  accuracy  requirements  pertain  to  the  final  recorded  value  whnh  is  IrKiusive  of  tlie  data  acquisition  system. 

Table  4. — Federal  Test  Fuel  Specifications 


Item 


Cetane  _ _ 

DistiUatran  Range: 

IBP.  "C „ 

1 0%  poiirt,  *C  — ..................... ......... . 

50%  point,  "C  _ . 

90%  point.  *C  ..._ ; 

EP.  "C 

Gravity.  API  

To«al  Sulfur,  %mass  

Hydrocartxxt  composition: 

Aromatics,  %vol „ 

Paraffins.  Naphthenes.  Olefins - _ 

Flashpoint,  "C  (minimum)  „ 

Viscosity  @  38'C.  Centistokes 

<  All  ASTM  procedures  in  this  table  have  been  incorporated  by  refererKe.  See  §89.6. 
*  Minimum. 
3  Remainder. 


Procedure  (ASTM) ' 


0613-95  

D8&-97  

86-97  

86-97  

86-97  

86-97  

D287-92  

D129-95  or  D2622-98  . 

D1319-98  or  D5186-96 

01319-98  

093-97  

0445-97  


Value 
(type2-D) 


40-48 

171-204 

204-238 

243-282 

293-332 

321-366 

32-37 

0.03—0.40 

210 

(') 
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Subpart  E—(Ainanded] 

64.  The  newly  designated  §  89.401  is 
amended  by  revising  paragraph  (b)  to 
read  as  follows: 

188.401    Soopa;  appttcabNIty. 

(b)  Exhaust  gases,  either  raw  or  dilute, 
are  sampled  while  the  test  engine  is 
operated  tising  the  appropriate  test  cycle 
on  an  engine  dynamometer.  The  exhaust 
gases  receive  specific  component 
analysis  determining  concentration  of 
pollutant,  exhaust  volume,  the  fuel  flow 
(raw  analysis),  and  the  power  output 
dtuing  each  mode.  Emissions  are 
reported  as  grams  per  kilowatt  hour  (g/ 
kW-hr). 

65.  The  newly  designated  §  89.402  is 
revised  to  read  as  follows: 

f8e;.402    DennMons. 

The  definitions  in  subpart  A  of  this 
part  apply  to  this  subpart.  For  terms  not 
defined  in  this  part,  the  definitions  in 
40  CFR  part  86,  subparts  A,  D,  I,  and  N, 
apply  to  this  subpart. 

66.  The  newly  designated  §  89.404  is 
amended  by  revising  paragraph  (b)  and 
removing  paragraph  (e)  to  read  as 
follows: 

{80.404   iMtprooedure overview. 

•  •        »        *        * 

(b)  The  test  is  designed  to  determine 
the  brake-specific  emissions  of 
hydrocarbons,  carbon  monoxide,  oxides 
of  nitrogen,  and  particulate  matter.  For 
more  information  on  particulate  matter 
sampling  see  §  89.112(c).  The  test  cycles 
consist  of  various  steady-state  operating 
modes  that  include  different 
combinations  of  engine  speeds  and 
loads.  These  procedures  require  the 
determination  of  the  concentration  of 
each  pollutant,  exhaust  volume,  the  fuel 
flow  (raw  analysis),  and  the  power 
output  during  each  mode.  The  measured 
values  are  weighted  and  used  to 
calculate  the  grams  of  each  pollutant 
emitted  per  kilowatt  hour  (g/kW-hr). 

•  •        •        »        * 

67.  The  newly  designated  §89.405  is 
amended  by  revising  paragraphs  (d).  (e), 
and  (f)  to  read  as  follows: 

188.406    Recorded  Infonnation. 

•  •        *        *        • 

(d)  Test  data;  pre-test. 

( 1 )  Date  and  time  of  day. 

(2)  Test  number. 

(3)  Intermediate  speed  and  rated 
speed  as  defined  in  §  89.2  and 
maximimi  observed  torque  for  these 
speeds. 

(4)  Recorder  chart  or  equivalent. 
Identify  the  zero  traces  for  each  range 


used,  and  span  traces  for  each  range 

used. 

(5)  Air  temperature  after  and  pressure 
drop  across  the  charge  air  cooler  (if 
applicable)  at  maximum  observed 
torque  and  rated  speed. 

(e)  Test  data:  modal. 

(1)  Recorder  chart  or  equivalent. 
Identify  for  each  test  mode  the  emission 
concentration  traces  and  the  associated 
analyzer  range(s).  Identify  the  start  and 
finish  of  each  test. 

(2)  Observed  engine  torque. 

(3)  Observed  engine  rpm.  * 

(4)  Record  engine  torque  and  engine 
rpm  continuously  during  each  mode 
with  a  chart  recorder  or  eqtiivalent 
rerarding  device. 

(^)  Intake  air  flow  (for  raw  mass  flow 
sampling  method  only)  and  depression 
for  each  mode. 

(6)  Engine  intake  air  temperature  at 
the  engine  intake  or  ttubocharger  inlet 
for  eadi  mode. 

(7)  Mass  fuel  flow  (for  raw  sampling) 
for  each  mode. 

(8)  Engine  intake  humidity. 

(9)  Coolant  temperature  outlet 

(10)  Engine  fuel  inlet  temperature  at 
the  pump  inlet. 

(f)  Test  data;  post-test 

(1)  Recorder  chart  or  equivalent. 
Identify  the  zero  traces  for  each  range 
used  and  the  span  traces  for  each  range 
used.  Identify  hangup  ched^,  if 
performed. 

(2)  Total  number  of  hours  of  operation 
accumulated  on  the  engine. 

68.  The  newly  designated  §  89.406  is 
amended  by  revising  paragraphs  (b)  and 
(c)(1)  to  read  as  follows: 

{88.408   Preset prooeduiw. 

•  •       •       •       •  . 

(b)  Replace  or  clean  the  filter  elements 
and  then  vacuimi  leak  check  the  system 
per  §  89.316(a).  Allow  the  heated 
sample  line,  filters,  and  pumps  to  reach 
operating  temperattire. 

(c)*** 

(1)  Check  the  sample-line 
temperatures  (see  §89.309(a)(4)(ii)  and 
(a)(5)(i)(A)). 

•  •        •        •        • 

69.  The  newly  designated  §  89.407  is 
amended  by  revising  paragraphs  (a),  (c), 
and  (d)(2)  to  read  as  follows: 

{88.407   Engktedynwnomclarteatnin. 

(a)  Measure  and  record  the 
temperature  of  the  air  supplied  to  the 
engine,  the  fuel  temperature,  the  intake 
air  humidity,  and  the  observed 
barometric  pressure  during  the  sampling 
for  each  mode.  The  fuel  temperature 
shall  be  less  than  or  equal  to  43C  during 
the  sampling  for  each  mode. 

•  •        •        •        • 

(c)  The  following  steps  are  taken  for 
each  test: 


(1)  Install  instrumentation  and  sample 
probes  as  required. 

(2)  Perform  the  pre-test  procedure  as 
specified  in  §89.406. 

(3)  Read  and  record  the  general  test 
data  as  specified  in  §  89.405(c). 

(4)  Start  cooling  system. 

(5)  Precondition  (warm  up)  the  engine 
in  the  following  maimer 

(i)  For  variable-speed  engines: 

(A)  Operate  the  engine  at  idle  for  2  to 
3  minutes: 

(B)  Operate  the  engine  at 
approximately  50  percent  power  at  the 
peak  torque  speed  for  5  to  7  minutes: 

(Q  Operate  the  engine  at  rated  speed 
and  ina*i""»m  horsepower  fat  25  to  30 
minutes; 

(ii)  For  constant-speed  engines: 

(A)  Operate  the  engine  at  minimum 
load  for  2  to  3  minutes; 

(B)  Operate  the  engine  at  50  percent 
load  for  5  to  7  minutes; 

(C)  Operate  the  «igine  at  maximum 
load  for  25  to  30  minutes; 

(iii)  Optional.  It  is  permitted  to 
precondition  the  engine  at  rated  speed 
and  mw"""""  horsepower  imtil  the  oil 
and  water  temperatures  are  stabilized. 
The  temperatures  are  defined  as 
stabilized  if  they  are  maintained  within 
2  percent  of  point  on  an  absolute  basis 
for  2  minutes.  The  engine  must  be 
operated  a  nuinimiim  of  10  minutes  for 
this  option.  This  optional  procedure 
may  be  sulntituted  for  the  procedure  in 
paragraph  (c)(5)(i)or  (cH5)(ii)  of  this 
section; 

(iv)  Optional.  If  the  engine  has  been 
operatinjg  on  service  accumulation  for  a 
Tninimiim  of  40  minutes,  the  service 
accumulation  may  be  substituted  for  the 
procedure  in  paragraphs  (cM5)(i) 
through  (iii)  of  this  section. 

(6)  Read  and  record  all  pre-test  data 
specified  in  §  89.405(d). 

(7)  Start  the  test  cycle  (see  §  89.410) 
within  20  minutes  of  the  end  of  the 
waimup.  (See  paragraph  (c)(13)  of  this 
section.)  A  mode  begins  when  the  speed 
and  load  requir«n«its  are  stabilized  to 
within  the  requirements  of  §  89.410(b). 
A  mode  ends  when  valid  emission 
sampling  for  that  mode  ends.  For  a 
mode  to  be  valid,  the  speed  and  load 
requirements  must  be  maintained 
continuously  during  the  mode. 
Sampling  in  the  mode  may  be  repeated 
until  a  valid  sample  is  obtained  as  long 
the  speed  and  torque  requirements  are 
met. 

(8)  Calculate  the  torque  for  any  mode 
with  operation  at  rated  speed. 

(9)  During  the  first  mode  with 
intermediate  speed  operation,  if 
applicable,  calculate  the  torque 
corresponding  to  75  and  50  percent  of 
the  maximtun  observed  torque  for  the 
intermediate  speed. 
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(10)  Record  all  modal  data  specified 
in  $  89.405(e)  during  a  minimum  of  the 
last  60  seconds  of  each  mode. 

(11)  Record  the  analyzer(s)  response 
to  the  exhaiist  gas  during  the  a 
minimum  of  the  last  60  seconds  of  each 
mode. 

(12)  Test  modes  may  be  repeated,  as 
long  as  the  engine  is  preconditioned  by 
running  the  previous  mode.  In  the  case 
of  the  first  mode  of  any  cycle, 
precondition  according  to  paragraph 
(c)(5)  of  this  section. 

(13)  If  a  delay  of  more  than  20 
minutes,  but  less  than  4  hours,  occurs 
between  the  end  of  one  mode  and  the 
beginning  of  another  mode, 
precondition  the  engine  by  running  the 
previous  mode.  If  the  delay  exceeds  4 
hours,  the  test  shall  include 
preconditioning  (begin  at  paragraph 
(c)(2)  of  this  section). 

(14)  The  speed  and  load  points  for 
eech  mode  are  listed  in  Tables  1  through 
4  of  Appendix  B  of  this  subpart.  The 
engine  speed  and  load  shall  be 
maintained  as  specified  in  §  89.410(b). 

(15)  If  at  any  time  during  a  test  mode, 
the  test  equipment  malfuncticms  or  the 
specifications  in  paragraph  (c)(14)  of 
this  section  are  not  met,  the  test  mode 
is  void  and  may  be  aborted.  The  test 
mode  may  be  restarted  by 
preconditioning  %vith  the  previous 
mode. 

(16)  Fuel  flow  and  air  flow  during  the 
idle  load  condition  may  be  determined 
just  prior  to  or  immediately  following 
the  dynamometer  sequence,  if  longer 
times  are  required  for  accurate 
measurements. 

(d)-  •  • 

(2)  Each  analyzer  range  that  may  be 
used  during  a  test  mode  must  have  the 
zero  and  span  responses  recorded  prior 
to  the  execution  of  the  test.  Only  the 
zero  and  span  for  the  range(s)  used  to 
measure  the  emissions  during  the  test 
are  required  to  be  recorded  after  the 
completion  of  the  test . 
•        •        •        •        • 

70.  The  newly  designated  §  89.408  is 
amended  by  revising  paragraph  (e)  to 
read  as  follows: 


fM.40t 


(e)  For  a  valid  test,  the  zero  and  span 
checks  performed  before  and  after  each 
test  for  each  analyzer  must  meet  the 
following  requirements: 

(1)  The  span  drift  (defined  as  the 
change  in  the  difference  between  the 
zero  response  and  the  span  response) 
must  not  exceed  3  percent  of  full-scale 
chart  deflection  for  each  range  used. 

(2)  The  zero  response  drift  must  not 
exceed  3  percent  of  full-scale  chart 
deflection. 


71.  The  newly  designated  §  89.410  is 
amended  by  revising  paragraphs  (a),  (b), 
and  (c)  to  read  as  foUows: 

I«i4l0   Engine  teat  eyeie. 

(a)  Emissions  shall  be  measured  using 
one  of  the  test  cycles  specified  in  Tables 
1  through  4  of  Appendix  B  of  this 
subpart,  sol^ect  to  the  provisions  of 
paragraphs  (a)(1)  through  (a)(4)  of  this 
section.  These  cycles  shall  be  used  to 
test  enoines  on  a  dynamometer. 

(1)  Tae  8-mode  test  cycle  dncribed  in 
Tdble  1  of  Appendix  B  of  this  subpart 
shall  be  used  tor  all  engines,  except 
constant  speed  engines,  engines  rated 
under  19  kW,  and  propulsion  marine 
diesel  engines. 

(2)  The  5-mode  test  cycle  described  in 
Table  2  of  Appendix  B  of  this  subpart 
shall  be  used  tor  ccMutant-qieed  engines 
as  defined  in  §  89.2.  Any  ei^jine 
certified  under  this  test  cycle  must  meet 
the  labeling  requirements  of 
§89.110(b)(ll). 

(3)  The  6-mode  test  cycle  described  in 
T^le  3  of  Appendix  B  of  this  subpart 
shall  be  used  for  variable  speed  engines 
rated  under  19  kW. 

(4)  Notwithstanding  the  provisions  of 
paragraphs  (a)(1)  through  (a)(3)  of  this 
section,  the  4-mode  test  cycle  described 
in  Table  4  of  Appendix  B  of  this  subpart 
shall  be  used  for  propulsion  marine 
diesel  engines. 

(5)  Not%yithstanding  the  provisions  of 
paragraphs  (a)(1)  through  (a)(4)  of  this 
section: 

(i)  Manufacturers  may  use  the  8-mode 
test  cycle  described  in  Table  1  of 
Appendix  B  of  this  subpart  for 

(A)  Constant  speed  engines,  or 
variable  speed  engines  rated  under  19 
kW;or 

(B)  Propulsion  marine  diesel  engines. . 
provided  the  propulsion  marine  diesel 
engines  are  certified  in  an  engine  family 
that  includes  primarily  non-marine 
diesel  engines,  and  the  manufecturer 
obtains  advance  approval  from  the 
Administrator. 

(ii)  The  Administrator  may  use  the  8- 
mode  test  cycle  specified  in  Table  1  of 
Appendix  B  of  this  subpart  diuing 
testing  of  any  engine  which  was 
certified  based  on  emission  data 
collected  from  that  test  cycle. 

(b)  During  each  non-idle  mode,  hold 
the  specified  load  to  within  2  percent  of 
the  engine  maximum  value  and  speed  to 
within  ±2  percent  of  point.  During  each 
idle  mode,  speed  must  be  held  within 
the  manufacturer's  specifications  for  the 
engine,  and  the  throttle  must  be  in  the 
fully  closed  position  and  torque  must 
not  exceed  5  percent  of  the  peak  torque 
value  of  modes. 

(c)  For  any  mode  except  those 
involving  either  idle  or  mil-load 


operation,  if  the  operating  conditions 
specified  in  paragraph  (b)  of  this  section 
cannot  be  maintained,  the 
Administrator  may  authorize  deviaticms 
from  the  specified  load  conditions.  Such 
deviations  shall  not  exceed  10  percent 
of  the  maximum  torque  at  the  test 
speed.  The  minimum  deviations  above 
and  below  the  specified  loed  necessary 
for  stable  operaticm  shall  be  determined 
by  the  manufacturer  and  approved  by 
the  Administrator  jMior  to  the  test  run. 

72.  The  newly  designated  §89.411  is 
amended  by  revising  paragraphs  (d)(5) 
and  (e)(5)  to  read  as  follows: 


fat.411    Exhauat 


(d)  •  •  • 

(5)  Zero  and  span  each  range  to  be 
used  on  each  analyzer  operated  prior  to 
the  beginning  of  the  test  cycle,  llie  span 
gases  shall  have  a  concentration 
between  75  and  100  percent  of  full-scale 
chart  deflection.  The  flow  rates  and 
system  pressures  shall  be  approximately 
the  same  as  those  encountered  during 
sampling.  The  HFID  analyzer  shall  be 
zeroed  and  spanned  either  through  the 
overflow  sampling  system  or  through 
the  analyzer  {x>rt. 

(e)«  •  • 

(5)  If  the  difiiarence  between  the 
readings  obtained  greater  than  or  equal 
to  2  percent  of  fiill  scale  deflection, 
clean  the  sample  probe  and  the  sample 
line. 
•       •       •       •       • 

73.  The  newly  designated  §  89.412  is 
amended  by  revising  paragraph  (c)(3) 
and  removing  and  reserving  paragraph 
(g)(1)  to  read  as  follows: 

f8«.412 


(O*  •  • 

(3)  The  location  of  optional  valve  V16 
may  not  be  greater  than  61  cm  from  the 
sample  pump. 
•       •       •       •       • 

(g).  .  . 

(1)  (Reserved). 


74.  The  newly  designated  $  89.413  is 
amended  by  revising  paragraph  (d)  and 
removing  paragraph  (e)  to  read  as 
follows: 


189.413 


(d)  All  gaseous  heated  sampling  lines 
shall  be  fitted  with  a  heated  filter  to 
extract  solid  particles  from  the  flow  of 
gas  required  for  analysis.  The  sample 
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line  for  CO  and  COz  analysis  may  be 
heated  or  unheated. 

75.  The  newly  designated  §  89.414  is 
amended  by  revising  paragraph  (a)  to 
read  as  follows: 

f  88.414   Air  flow  meaeurament 


f  88.415    Fuel  flow  wiaesuieinent 


(a)  The  air  flow  measurement  method 
used  must  have  a  range  large  enough  to 
accurately  measure  th«  air  flow  over  the 
engine  operating  range  during  the  test. 
Overall  measurement  accuracy  must  be 
±  2  percent  of  the  maximum  engine 
value  for  all  modes.  The  Administrator 
must  be  advised  of  the  method  used 
prior  to  testing. 

76.  The  newly  designated  §  89.415  is 
revised  to  read  as  follows: 


The  fuel  flow  rate  measurement 
instnmient  must  have  a  minimum 
accuracy  of  2  percent  of  the  engine 
maximiun  fuel  flow  rate.  The 
controlling  parameters  are  the  elapsed 
time  measvuement  of  the  event  and  the 
weight  or  volume  jneasurement. 

77.  The  newly  designated  §89.418  is 
amended  by  revising  paragraphs  (b),  (c), 
(d),  (0  introductory  text,  (f)(1).  and  (g) 
and  the  table  in  paragraph  (e)  to  read  as 
follows: 

§  89.418    Raw  emiaeion  aampling 
caiculaliona. 


(b)  The  exhaust  gas  flow  rate  Gexhw 
and  Vexhw  shall  be  determined  for  eadi 
mode. 

(1)  For  measurements  using  the  mass 
flow  method,  see  §  89.416(a). 

(2)  For  measurements  using  the  fuel 
oonsiunpticm  and  exhaust  gas 
concentrations  method,  use  the 
following  equations: 


•exhw 


=  Gft^,+G 


M^^^ 


1000 ;; 


Where: 


_  Gf^  _  Mass  Fuel  Measured 

^—  I   joooj 


(fla)  = 


4.77(l+ay4)(fla),^ 


X 


DCO 

ixcio)"; 


DHC  ^    aL      DHC  ' 
l,X(10)'J"^4(      X(10)'J    ^ 


0.75  a 


(fla) 


Stoich 


138.1 8(1-)- a/4) 


H  = 


6.22  X  R,  X  p j 
PR-(Pd><R.xJO"') 


or 


X  = 


DCO,     DCO     DHC 
10^         10^        10* 


H  = 


622  xP„ 


K  =  3.5 

(3)  Humidity  values  may  be 
calculated  trom  either  one  of  the 
following  equations: 


(Pb-Pv) 
(c)  When  applying  Gexhw.  the 
measured  "dry"  concentration  shall  be 
corrected  to  a  wet  basis,  if  not  already 
measured  on  a  wet  basis.  This  section  is 
applicable  only  for  measurements  made 
on  raw  exhaust  gas.  Correction  to  a  wet 


basis  shall  be  according  to  the  following 
formula: 

ConcwET  =  Kw  X  ConcoRY 

Where:  Kw  is  determined  according  to 
the  equations  in  paragraph  (c)(1)  or 
(c)(2)  of  this  section. 

(1)  For  measurements  using  the  mass 
flow  method  (see  §  89.416(a)): 


'W  - 


K«,=  1-F, 


FH 


'fad 


-K 


wi 


Where: 


F™  =ALFx0.1448x- 


1 


FH 


Gfiiel 


!-•- 


for  diesel  fiiel  only 


[G^j 


1  OOSxa 

/VIJ -Hydrogen  mass  perMOage  of  fuel -——^——— xlOO  =  13J2  forCH,jfuel 

12.01 -f  1.008x0 

a  =  H/C  mole  ratio  of  the  fiiel. 

(2)  For  measurements  using  the  fuel  consumption  and  exhaust  gas  concentrations  method  (see  §  89.416(b)): 


JVu/   — 


1 


* Tdco 

1-H.8X  0.005  xh=^  =  DC02 
I  10*  ^ 


r-K 


WI 


57018 
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Where: 


J^wi  =' 


1.608  xH 


1000-t-1.60gxH 


(d)  As  the  NOx  emission  depends  on 
intake  air  conditions,  the  NOx 


ooncentration  shall  be  corrected  for 
intake  air  temperature  and  humidity 
with  the  Eactor  K^  given  in  the  following 
formula.  For  engines  operating  on 
alternative  combustion  cycles,  other 
correction  fonnulas  may  be  used  if  they 


can  be  Justified  or  validated.  The 
formula  follows: 


K„  = 


1 


1-0.0182(H -10.71) 


(•)• 


Qas 

u 

V 

w 

oonc. 

NOx       ■•■ 

0.001587 
0.000668 
0.000478 
15.19 

0.00206 
0.0012S 

19.64 

0.00205 
0.00125 
0.000618 
19.64 

ppm. 
Pfim. 
ppm. 
pereenL 

00  

HC 

OOi - 

Note:  The  given  ooeWteienti  u,  v.  and  w  are  cafcrulalad  tor  273.15  *K  (0  *Q  and  101.3  kPa.  In  cases  where  the  retaranoe  condWons  vary  from 
those  stated,  an  error  may  occur  in  the  calculations. 


(f)  The  following  equations  may  be 
used  to  calciilate  the  coefficients  u.  v. 
and  w  in  paragraph  (e)  of  this  section  for 
other  conditions  of  temperature  and 
pressure: 

(1)  For  the  calculation  of  u,  v,  and  w 
for  NOx  (as  NO2),  CO.  HC  (in  paragraph 
(e)  of  this  section  as  CHi  u).  CO},  and 
02: 

Where: 

w  3  4.4615.1G~'xMif  cone,  in  ppm 
w  =  4.4615.10  ~ '  X  M  if  cone,  in  percent 
v  =  w 

U  =  w/pAlr 

M  =  Molecular  weight 
Pa*  =  Density  of  dry  air  at  273.15  *K  (0 
*C),  101.3  kPa  s  1.293  kg/m^ 


(g)(1)  The  emission  shall  be  calculated 
for  all  individual  components  in  the 
following  way  where  power  at  idle  is 
equal  to  zero: 

lUiXWFi) 

individualgas  - -r^^ 

I(Pi><WFi) 

(2)  The  weighting  factors  and  the 
number  of  modes  (n)  used  in  the 
calculation  in  paragraph  (g)(1)  of  this 
section  are  according  to  §  89.410. 

78.  The  newly  designated  §  89.420  is 
amended  by  revising  paragraph  (a) 
introductory  text  to  read  as  follows: 

Caubration  Data  Measurements 


186.420    Bacfcoroundi 

(a)  Background  samples  are  produced 
by  continuously  drawing  a  sample  o( 
dilution  air  during  the  exhaust 
collection  phase  of  each  test  cycle 
mode. 


79.  The  newly  designated  §  89.422  is 
amended  by  revising  the  table  in 
paragraph  (d)(3)  to  read  as  follows: 

186.422  WlHls  sampling  prooaduree— CVS 


(d)«  •  * 
(3)-  • 


Barometric  pressure  (corrected)  „ 

Air  temperature,  flowmeter 

Pressure  depression  ufjsiream  of  I.FE 

Pressure  drop  across  LFE  matrix 

Air  flow _ 

CFV  inlet  depression  ..._...._...._.. ., 

CFV  outlet  pressure  „ _ 

Temperature  at  ventun  inlet  .._ _ 

Spociflc  gravity  of  manometer  fluid  ....« 


Symbol 


P. 

ETI 

EPI 

EDP 

0. 

PPI 

PPG 

Tv 

Sp.Qr 


Units 


kPa  (Inches  Hg) ... 

deg.C(deg.F)  

kPaOnches  H2O) .. 
kPa  (Inches  H3O) 
m>/mia  (FtVmin) .. 
kPa  (Inches  Hg) .. 
kPa  (Inches  Hg) ... 
daaC  (deg.F)  ..._ 


Tolerances 


0.034  (0.01). 
0.14  (025). 
0.012  (0.05). 
0.001  (0.005). 
0.5  pet 
0.056  (0.016). 
0.17  (0.05). 
0.28  (0.5) 
(1.75  oiO. 


§  86.423    [Removed  and  Raeerved) 

80.  Remove  and  reserve  the  newly 
designated  §  89.423. 

81.  The  newly  designated  §  89.424  is 
amended  by  revising  paragraphs  (a), 
(d)(6),  and  (e).  and  the  definition  for  M  ^ 
in  the  COz*  equatimi  in  paragraph  (d)(3) 
to  read  as  follows: 

186.424    MulaamiaaionaanipNng 


lU.^^WFi) 


A        -  J=L 


X(PiXWFi) 


(a)  The  final  reported  emission  test 
results  are  computed  by  use  of  the 
following  formula: 


i>l 

Where: 

A««,  =  Weighted  mass  emission  level 

(HC.  CO.  OO2.  PM.  or  NOx)  in  g/ 

kW-hr. 
gi  =  Mass  flow  in  grams  per  hour,  s 

gnuns  measured  during  the  mode 

divided  by  the  sample  tisM  for  the 

mode. 
WFi  -  ESsctive  weighing  EKtor. 
Pi  s  Power  measured  during  each  mode 

(Power  set  *  aero  for  the  idle  mode). 


(d)*  •  • 
(3)'  •  • 

M  ^  =  Fuel  mass  consumed  during  the 
mode. 

•        •••*' 

(6)  Measured  "dry"  concentrations 
shall  be  corrected  to  a  wet  basis,  if  not 
already  measured  on  a  wet  basis.  This 
section  is  applicable  only  for 
measurements  made  on  dilute  exhaust 
gas.  Correctiao  to  a  wet  basis  shall  be 
according  to  the  folloMring  formula: 

ConcwET  =  Kw  X  ConcDRY 

Where:  Kw  is  determined  according  to 
the  equation  in  paragraph  (d)(6)(i)  or 
(dX6)(ii),  of  this  section. 

(i)  For  wet  CO2  measurement: 
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K.=(.-^ 


C02%conc(wei 


200 
(ii)  For  dry  CO2  measurement: 


^)-K., 


K.  = 


(i-Kwi) 


1  + 


a  X  CO2  %  cone  (Ay) 
200 


(iii)  For  the  equations  in  paragraph 
(d)(6)(i}  and  (d)(6)(ii)  of  this  section,  the 
following  equation  applies: 


IV-,1  — 


'^wl 


1.608x[H,x(l-l^p)-KH.x(lpp)] 
1000  +  {i.608x[h,  x(i- l^|)p)+H.  x(^)f)J 


Where:  H,  and  Hd  are  the  grams  of 
water  per  kilogram  of  dry  air;  as 
illustrated  in  the  following  equations: 


(e)  The  final  modal  reported  brake- 
specific  fuel  consumption  (bsfc)  shall  be 
computed  by  use  of  the  following 
formula: 


jj             622xRdXpj 

bfc          ^ 

'      PB-{PdXRdXlO-^) 
jj            6J2xR,xp. 

''-^'kW-hr 
Where: 

bsfc  =  brake-specific  fuel  consumption 
for  a  mode  in  grams  of  fuel  per 

•      Pb-(p.xR.x10-^) 

kilowatt-hour  (kW-hr). 
M  -  mass  of  fuel  in  grams,  used  by  the 
engine  during  a  mode. 

kW-hr  =  total  kilowatts  integrated  with 
respect  to  time  for  a  mode. 

•        •        •        •        • 

188.425    [Removed  and  Reserve^ 

_   82.  Remove  and  reserve  the  newly 
designated  §89.425. 

83-87.  Appendix  B  to  Sub{>art  E  of 
part  89  is  revised  to  read  as  follows: 

Appendix  B  To  Subpart  E  of  Part  89 — 
Tables 


Table  1.— 8-Mode  Test  Cycle  for  Variable-Speed  Engines 

Test  segment 

Mude  number 

Engine  speed* 

Oliserved 

torque  2 

(peroentof 

max.  ot>- 

served) 

Mirwnum 

time  In 

rrode  (mirv 

ules) 

Weighting 
factors 

1                 . 

1  

Rated  ~ 

Rated  .™.. 

Rated  

Rated  

Inl 

100 
75 
50 
10 

100 

75 

50 

0 

5.0 
5J0 
5.0 
5.0 
5.0 
5.0 

&ja 

5.0 

0.15 

^ 

2    i :. 

0.15 

1                 

3 

0.15 

■J                                      

4 

0.10 

2 

5 ; 

0.10 

2                         „ 

6 

7  .. . -.. 

8  : 

mt 

M ^ 

0.10 
0.10 

2 

Idte 

0.15 

'  Engine  speed  (non-idte):  ±2  percent  of  point.  Engine  speed  (idte):  Within  manufacturer's  specifications.  Idte  speed  is  spedfied  by  the  manu- 
facturer. ,       .  ^      _  ,_,  , . 

2Torque  (non^dte):  Throttte  fufly  open  for  100  percent  points.  Other  non-idte  points:  ±2  percent  of  engine  maximum  value.  Torque  (lOe):  TTirol- 
tte  fully  ctosed.  Load  tess  than  5  percent  of  peal(  torque. 

Table  2.— 5-Mooe  Test  Cycle  for  Constant-Speed  Engines 


Mude  rHsnber 

Engine'  Speed 

Otserved 
torque^ 

(peroantof 
max.ob- 

-    served) 

Minimum 

time  in 

mode  (mir»- 

utes) 

wetgmng 
factors 

1 

Rated  

Rated 

Rated ~ 

Rated . 

Rated 

100 
75 
50 
25 

10 

5.0 

5.0 
5.0 
5.0 

0.05 

2  

3  .... " 

4  

5  — 

0.25 
0.30 
0.30 
0.10 

'  Engine  speed:  ±2  percent  of  point 

^Torque:  Throttte  fully  open  for  100  percent  point  Other  points:  ±2  percent  of  engine  maxnwm  vah«. 
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Table  3.— 6-Mode  Test  Cycle  for  Engines  Rated  Under  19  kW 

Mode  numtMf 

Engine  speed* 

Observed 
torque  2 
(peroisntof 
max.  ob- 
served) 

Minimum 
time  in 
mode  (min- 
utes) 

Weighting 
factors 

1  - 

2 

3 - 

4 

5 ™.... 

6  ...-. 

:        :    :        t 
:    :    :    :        ; 
:         :    :         : 
:        :    :         : 

III    1 

:    i    :    i    ; 

j            1      ! 

•lis 

:        :    1         j 
:        :    ; 

Rated  

Rated  _. - — 

Rated  - ~ - 

Rated 

Rated  ...- _ - 

idle - 

100 
75 
50 
25 
10 
0 

5.0 
5.0 
5.0 
5.0 
5.0 
5.0 

0.09 
0.20 
0.29 
0.30 
0.07 
0.05 

*  Engine  speed  (non-idle):  ±2  percent  of  point.  Engine  spaed  (idto):  Wittiin  manutacturer's  specifications.  Idle  speed  is  specified  by  the  manu- 
facturer. 

'Torque  (norvidle):  Throttle  fully  open  for  operation  at  100  percent  point  Other  nonidte  points:  ±2  percent  of  engine  maximum  value.  Torque 
(idle):  Throttle  fully  dosed.  Load  less  than  5  percent  of  peak  torque. 

Tabl€  4.— 4-Mode  Test  Cycle  for  Prc^ulsion  Marine  Diesel  Engines 


Mode  number 

Engine 

speed*  (per- 

cmtofmax. 

obeerved) 

Observed 
power' (per- 
cent of  max. 

observed) 

Minimum  time 
utes) 

Weighting 
factors 

3ZZZZZZZZZIZZi"Z^IZ^Z -... 

4 ~ ::. 

100 
91 
80 
63 

100 
75 
50 
25 

5.0 
5.0 
5.0 
5.0 

0.20 
0.50 
0.15 
0.15 

*  Engine  speed:  ±2  percent  of  point. 

'Power  Throttle  fully  open  lor  operation  at  100  percent  point.  Other  points:  ±2  percent  of  engine  maximum  value. 


SubfMrt  F— (Amended] 

88.  The  newly  designated  §  89.505  is 
amended  by  revising  paragraph  (e)  to 
read  as  follows: 


f89.50S    Maintenance  of 
aubmittal  of  Information. 


(e)  All  reports,  submissions, 
notifications,  and  requests  for  approvals 
made  under  this  subpart  are  addressed 
to:  Director.  Engine  Programs  and 
Compliance  Division  (6405-J),  U.S. 
Environmental  Protection  Agency,  401 
M  Street  SW.  Washington.  DC  20460. 

89.  The  newly  designated  §  89.506  is 
amended  by  revising  paragraph  (g)  to 
read  as  follows: 


f89.S06    Right  of  entry  and 


fSMM 

raaufta. 


Caleulation  and  reporting  of  teat 


(g)  A  manufacturer  is  responsible  for 
locating  its  foreign  testing  and 
manufacturing  facilities  in  jurisdictions 
where  local  law  does  not  prohibit  an 
EPA  enforcement  ofBcer(s)  or  EPA 
authorized  representative(s)  from 
conducting  the  entry  and  access 
activities  specified  in  this  section.  EPA 
will  not  attempt  to  make  any 
inspections  which  it  has  been  informed 
that  local  foreign  law  prohibits. 

90.  The  newly  designated  §  89.509  is 
amended  by  revising  paragraphs  (a)  and 
(b)  to  read  as  follows. 


(a)  Initial  test  results  are  calculated 
following  the  applicable  test  procedure 
specified  in  §  89.508(a).  The 
manufacturer  rounds  these  results,  in 
accordance  with  ASTM  E2»-93a.  to  the 
number  of  decimal  places  contained  in 
the  applicable  emission  standard 
expressed  to  one  additional  significant 
figure.  This  procedure  has  been 
incorporated  by  reference.  See  §  89.6. 

(b)  Final  test  results  are  calculated  by 
summing  the  initial  test  results  derived 
in  paragraph  (a)  of  this  section  for  each 
test  engine,  dividing  by  the  number  of 
tests  conducted  on  the  engine,  and 
rounding  in  accordance  with  the 
procediu«  specified  in  paragraph  (a)  of 
this  section  to  the  same  number  of 
decimal  places  contained  in  the 
applicable  standard  expressed  to  one 
additional  significant  figure. 

•        *        •        •        • 

91.  The  newly  designated  §  89.512  is 
amended  by  revising  paragraph  (b)  to 
read  as  follows. 

189.512    Request  for  pul)lle  hearing. 

(b)  The  manufacturer's  request  must 
be  filed  with  the  Administrator  not  later 
than  15  days  after  the  Administrator's 
notification  of  the  decision  to  suspend 
or  revoke,  unless  otherwise  specified  by 
the  Administrator.  The  manufacturer 
must  simultaneously  serve  two  copies  of 


this  request  upon  the  Director  of  the 
Engine  Programs  and  Compliance 
Division  and  file  two  copies  with  the 
Hearing  Clerk  of  the  Agency.  Failure  of 
the  manufacturer  to  request  a  hearing 
within  the  time  provided  constitutes  a 
waiver  of  the  right  to  a  hearing. 
Subsequent  to  the  expiration  of  the 
period  for  requesting  a  hearing  as  of 
right,  the  Administrator  may,  at  her  or 
his  discretion  and  for  good  cause 
shown,  grant  the  manufacturer  a  hearing 
to  contest  the  suspension  or  revocation. 

•  •        *        •        • 

92.  The  newly  designated  §  89.513  is 
amended  by  revising  paragraph  (e)(2)  to 
read  as  follows. 

f  B9Ji^  3    Administrative  procedures  for 
public  tiearing. 

•  •        •        •        * 

(e)  Filing  and  service.  *  *  * 
(2)  To  the  maximum  extent  possible, 
testimony  will  be  presented  in  written 
form.  Copies  of  written  testimony  will 
be  served  upon  all  parties  as  soon  as 
practicable  prior  to  the  start  of  the 
hearing.  A  certificate  of  service  will  be 
provided  on  or  accompany  each 
document  or  paper  filed  with  the 
Hearing  Clei^.  Documents  to  be  served 
upon  the  Director  of  the  Engine 
Programs  and  Compliance  Division 
must  be  sent  by  registered  mail  to: 
Director,  Engine  Programs  and 
Compliance  Division  (6405-J),  U.S. 
Enviroiunental  Protection  Agency,  401 


M  Street  SW.,  Washington,  DC  20460. 
Service  by  registered  mail  is  complete 
upon  mailing. 


Subpart  G— {Amended] 

93.  The  newly  designated  §  89.602  is 
amended  by  revising  the  definition  for 
"Fifteen  working  day  hold  period"  to 
read  as  follows: 

189.602    Definitions. 

•  •        •        •        * 

Fifteen  working  day  hold  period.  The 
period  of  time  between  a  request  for 
final  admission  and  the  automatic 
granting  of  final  admission  (unless  EPA 
intervenes)  for  a  nonconforming 
nonroad  engine  conditionally  imported 
pursuant  to  §  89.605  or  §  89.609.  Day 
one  of  the  hold  period  is  the  first 
working  day  (see  definition  for 
"working  day"  in  this  section)  after  the 
Engine  Programs  and  Compliance  - 
Division  of  EPA  receives  a  complete  and 
valid  application  for  final  admission. 

•  *        •        •        • 

94.  The  newly  designated  §  89.603  is 
amended  by  revising  paragraph  (d)  to 
read  as  follows: 

S  89.603    General  requirements  for 
Importation  of  nonconforming  nonroad 
engines. 

»        *        *        •        * 

(d)  The  ICl  must  submit  to  the  Engine 
Programs  and  Compliance  Division  of 
EPA  a  copy  of  all  approved  applications 
for  certification  used  to  obtain 
certificates  of  conformity  for  the 
purpose  of  importing  nonconforming 
nonroad  engines  pursuant  to  §  89.605  or 
§  89.609.  In  addition,  the  IQ  must 
submit  to  the  Engine  Programs  and 
Compliance  Division  a  copy  of  all 
approved  production  changes 
implemented  piu^uant  to  §  89.605  or 
subpart  B  of  this  part.  Documentation 
submitted  pursuant  to  this  paragraph  (d) 
must  be  provided  to  the  Engine 
Programs  and  Compliance  Division 
within  10  working  days  of  approval  of 
the  certification  application  (or 
production  change)  by  EPA. 

95.  The  newly  designated  §  89.604  is 
amended  by  revising  paragraphs  (c)(4) 
and  (d)  to  read  as  follows: 

189.604   Conditional  admissioa 

•  •        *        •        * 

(c)***    . 

(4)  A  copy  of  the  written  record  is  to 
be  submitted  to  the  Engine  Programs 
and  Compliance  Division  of  EPA  within 
five  working  days  of  the  transfer  date. 

(d)  Notwithstanding  any  other 
requirement  of  this  subpart  or  U.S. 
Customs  Service  regulations,  an  ICI  may 
also  assume  responsibility  for  the 


modification  and  testing  of  a 
nonconforming  nonroad  engine  which 
was  previously  imported  by  another 
party.  The  ICI  must  be  a  holder  of  a 
currently  valid  certificate  of  conformity 
for  that  specific  nonroad  engine  or 
authorized  to  import  it  pursuant  to 
§  89.609  at  the  time  of  assuming  such 
responsibility.  The  ICI  must  comply 
with  all  the  requirements  of  §  89.603, 
§  89.604,  and  either  §  89.605  or  §  89.609, 
as  applicable.  For  the  purposes  of  this 
subpart,  the  IQ  has  "imported"  the 
nonroad  engine  as  of  the  date  the  IQ 
assumes  responsibility  for  the 
modification  and  testing  of  the  nonroad 
engine.  The  IQ  must  submit  written 
notification  to  the  Engine  Programs  and 
Compliance  Division  of  EPA  within  10 
working  days  of  the  assumption  of  that 
res{>onsibility. 

96.  The  newly  designated  §  89.605  is 
amended  by  revising  paragraphs 
(a)(2)(i).  (a)(3)(vi),  and  (c)  to  read  as 
follows: 


S89.605    Rnal  admission  of  certified 
nofwoad  engines. 

(a)*  *  * 

(2)*  *  * 

(i)  The  la  attests  that  the  nonroad 
engine  has  been  modified  in  accordance 
with  the  provisions  of  the  Id's 
certificate  of  conformity;  presents  to 
EPA  a  statement  vmtten  by  the 
applicable  Original  Engine 
Manufacturer  that  the  Original  Engine 
Manufacturer  must  provide  to  the  ICI, 
and  to  EPA,  information  concerning 
production  changes  to  the  class  of 
nonroad  engines  described  in  the  IQ's 
application  for  certification;  delivers  to 
the  Engine  Programs  and  Compliance 
Division  of  EPA  notification  by  the  IQ 
of  any  production  changes  already 
implemented  by  the  Original  Engine 
Manufacturer  at  the  time  of  application 
and  their  efiiect  on  emissions;  and 
obtains  from  EPA  written  approval  to 
use  this  demonstration  option;  or.  . 

(3)*  *  * 

(vi)  A  report  concerning  these 
production  changes  is  to  be  made  to  the 
Engine  Programs  and  Compliance 
Division  of  EPA  within  ten  working 
days  of  initiation  of  the  production 
change.  The  cause  of  any  failure  of  an 
emission  test  is  to  be  identified,  if 
knovkm; 
•        *        •        •        * 

(c)  Except  as  provided  in  paragraph 
(b)  of  this  section,  EPA  approval  for 
final  admission  of  a  nonroad  engine 
under  this  section  is  presumed  to  have 
been  granted  if  the  IQ  does  not  receive 
oral  or  written  notice  from  EPA  to  the 
contrary  within  15  working  days  of  the 
date  that  the  Engine  Programs  and 


Compliance  Division  of  EPA  receives     , 
the  la's  application  under  paragraph  (a) 
of  this  section.  EPA  notice  of 
nonapproval  may  be  made  to  any 
employee  of  the  IQ.  It  is  the 
responsibility  of  the  IQ  to  ensure  that 
the  Engine  Programs  and  Compliance 
Division  of  EPA  receives  the  application 
and  to  confirm  the  date  of  receipt. 
During  this  15  working  day  hold  period, 
the  nonroad  engine  is  to  be  stored  at  a 
location  where  the  Administrator  has 
reasonable  access  to  the  nonroad  engine 
for  the  Administrator's  inspection.  The 
storage  is  to  be  within  50  miles  of  the 
IQ's  testing  facility  to  allow  the 
Administrator  reasonable  access  for 
inspection  and  testing.  A  storage  facility 
not  meeting  this  criterion  must  be 
approved  in  writing  by  the 
Administrator  prior  to  the  submittal  of 
the  Id's  application  under  paragraph  (a) 
of  this  section. 

97.  The  newly  designated  §  89.609  is 
amended  by  revising  paragraph  (d)  to 
read  as  follows: 

f  89.909    Rnal  admission  of  modlflcatton 


(d)  Except  as  provided  in  paragraph 
(c)  of  this  section,  EPA  approval  for 
final  admission  of  a  nonroad  engine 
under  this  section  is  presumed  to  have 
been  granted  if  the  IQ  does  not  receive 
oral  or  written  notice  from  EPA  to  the 
contrary  within  15  working  days  of  the 
date  that  the  Engine  Programs  and 
Compliance  Division  of  EPA  receives 
the  IQ's  application  under  paragraph  (b) 
of  this  section.  Such  EPA  notice  of 
nonapproval  may  be  made  to  any 
employee  of  the  IQ.  It  is  the 
responsibility  of  the  ICI  to  ensure  that 
the  Engine  Programs  and  Compliance 
Division  of  EPA  receives  the  application 
and  to  confirm  the  date  of  nceipt. 
During  this  15  working  day  hold  period, 
the  nonroad  engine  is  stored  at  a 
location  where  the  Administrator  has 
reasonable  access  to  the  nonroad  engine 
for  the  Administrator's  inspection.  The 
storage  is  to  be  within  50  miles  of  the 
IQ's  testing  facility  to  allow  the 
Administrator  reasonable  access  for 
inspection  and  testing.  A  storage  facility 
not  meeting  this  criterion  must  be 
approved  in  writing  by  the 
Administrator  prior  to  the  submittal  of 
the  IQ's  application  luider  paragraph  (b) 
of  this  section. 

98.  The  newly  designated  §89.610  is 
amended  by  revising  paragraph  (bKD  to 
read  as  follows: 

§89.610    Maintenance  Instructions, 
warranties,  emission  labeling. 
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(b)  *  *  *  (1)  IQs  must  submit  to  the 
Engine  Programs  and  Compliance     / 
Division  of  EPA  sample  copies 
(including  revisions)  of  any  warranty 
documents  required  by  this  section 
prior  to  importing  nonroad  engines 
under  this  subpart. 

•  •        *        *        * 

99.  The  newly  designated  §89.611  is 
amended  by  revising  paragraph  (g)  to 
read  as  follows: 

f  89.611    Examptiona  and  •xehiaions. 

•  •        •        •        • 

(g)  An  application  for  exemption  and 
exclusion  provided  for  in  paragraphs 
(b).  (c),  and  (e)  of  this  section  is  to  be 
mailed  to:  U.S.  Environmental 
Protection  Agency,  Office  of  Mobile 
Sources.  Engine  Programs  and 
Compliance  Division  (6405-)),  401  M 
Street.  SW,  Washington.  DC  20460, 
Attention:  Imports. 

Subpart  J— (Amandad] 

100.  Section  89.903  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

188.903    Application  of  aactlon  216(10)  of 
ttwAet 


(b)  EPA  will  maintain  a  list  of 
nonroad  engines  that  have  been 
determined  to  be  excluded  because  they 
are  used  solely  for  competition.  This  list 
will  be  available  to  the  public  and  may 
be  obtained  by  writing  to  the  following 
address:  Chief,  Selective  Enforcement 
Auditing  Section,  Engine  Programs  and 
Compliance  Division  (6405-J), 
Environmental  Protection  Agency.  401 
M  Street  SW.  Washington.  DC  20460. 

•  •        •        •        • 

101.  Section  89.905  is  amended  by 
revising  paragraph  (f)  to  read  as  follows: 

f  80.906    Taating  axamptlon. 

•  *        •        •        • 

(f)  A  manufacturer  of  new  nonroad 
engines  may  request  a  testing  exemption 
to  cover  nonroad  engines  intended  for 
use  in  test  programs  planned  or 
anticipated  over  the  course  of  a 
subsequent  one-year  period.  Unless 
otherwise  required  by  the  Director, 
Engine  Programs  and  Compliance 
Division,  a  manufacturer  requesting 
such  an  exemption  need  only  furnish 
the  information  required  by  paragraphs 
(a)(1)  and  (d)(2)  of  this  section  along 
with  a  description  of  the  record-keeping 
and  control  procedures  that  will  be 
employed  to  assure  that  the  engines  are 
used  for  purposes  consistent  with 
paragraph  (a)  of  this  section. 

102.  Section  89.906  is  amended  by 
revising  paragraphs  (a)(3)  introductory 
text.  (a)(3)(iii)(D),  and  (b)  to  read  as 
follows: 


f  89.906    Manufacturar-ownad  axamptlon 
and  praoartlflcatlon  axamptlon. 

(a)  •  •  • 

(3)  Unless  the  requirement  is  waived 
or  an  alternate  procedure  is  approved  by 
the  Director,  Engine  Programs  and 
Compliance  Division,  the  manufacturer 
must  permanently  afHx  a  label  to  each 
nonroad  engine  on  exempt  status.  This 
label  should: 


(iii)  •  *  • 

(D)  The  statement  "This  nonroad 
engine  is  exempt  from  the  prohibitions 
of40CFR  89.1003." 

•        *        •        •        • 

(b)  Any  independent  commercial 
importer  that  desires  a  precertiBcation 
exemption  pursuant  to  §  89.611(b)(3) 
and  is  in  the  business  of  importing, 
modifying,  or  testing  uncertified 
nonroad  engines  for  resale  under  the 
provisions  of  subpart  G  of  this  part, 
must  apply  to  the  Director.  Engine 
Programs  and  Compliance  Division.  The 
Director  may  require  such  independent 
commercial  importer  to  submit 
information  regarding  the  general  nature 
of  the  fleet  activities,  the  number  of 
nonroad  engines  involved,  and  a 
demonstration  that  adequate  record- 
keeping procedures  for  control  purposes 
will  be  employed. 

103.  Section  89.911  is  revised  to  read 
as  follows: 

189.911    SutMiHaeion  of  axampUon 


Requests  for  exemption  or  further 
information  concerning  exemptions 
and/or  the  exemption  request  review 
procedure  should  be  addressed  to: 
Chief.  Selective  Enforcement  Auditing 
Section,  Engine  Programs  and 
Compliance  Division  (6405-J), 
Environmental  Protection  Agency.  401 
M  Street  SW.  Washington.  DC  20460. 

104.  Section  89.1003  is  amended  by 
revising  paragraphs  (a)(3).  (a)(5).  (a)(6), 
(b)(4),  and  (b)(7)  to  read  as  follows: 

189.1003    ProMMadacta. 

(a)*  •  * 

(3)(i)  For  a  person  to  remove  or  render 
inoperative  a  device  or  element  of 
design  installed  on  or  in  a  nonroad 
engine,  vehicle  or  equipment  in 
compliance  with  regulations  under  this 
part  prior  to  its  sale  and  delivery  to  the 
ultimate  purchaser,  or  for  a  person 
knowingly  to  remove  or  render 
inoperative  such  a  device  or  element  of 
design  after  the  sale  and  delivery  to  the 
ultimate  purchaser;  or 

(ii)  For  a  person  to  manufacture,  sell 
or  offer  to  sell,  or  install,  a  part  or 
component  intended  for  use  with,  or  as 
part  of,  a  nonroad  engine,  vehicle  or 
equipment,  where  a  principal  efiiact  of 


the  part  or  component  is  to  bypass, 
defeat,  or  render  inoperative  a  device  or 
element  of  design  installed  on  or  in  a 
nonroad  engine  in  compliance  with 
regulations  issued  under  this  part,  and 
where  the  person  knows  or  should 
know  that  the  part  or  component  is 
being  ofliered  for  sale  or  installed  for  this 
use  or  put  to  such  use;  or 

(iii)  for  a  person  to  deviate  &x>m  the 
provisions  of  §  89.130  when  rebuilding 
an  engine  (or  rebuilding  a  portion  of  an 
engine  or  engine  system). 
•        •        •        •        • 

(5)  For  a  person  to  circumvent  or 
attempt  to  circumvent  the  residence 
time  requirements  of  paragraph  (2)(iii) 
of  the  nonroad  engine  definition  in 
§89.2. 

(6)  For  a  manufacturer  of  nonroad 
vehicles  or  equipment  to  distribute  in 
commerce,  sell,  offier  for  sale,  or 
introduce  into  commerce  a  nonroad 
vehicle  or  piece  of  equipment  which 
contains  an  engine  not  covered  by  a 
certificate  of  conformity,  except  as 
otherwise  allowed  by  this  part. 

(b)  •  •  * 

(4)  Certified  nonroad  engines  shall  be 
used  in  all  vehicles  and  equipment 
manufactured  on  or  after  the  applicable 
model  years  in  §  89.112  that  are  self- 
propelled,  portable,  transportable,  or  are 
intended  to  be  propelled  while 
performing  their  function,  unless  the 
manufactiirer  of  the  vehicle  or 
equipment  can  prove  that  the  vehicle  or 
equipment  will  be  used  in  a  manner 

consistent  with  paragraph  (2)  of  the    - 

definition  of  nonroad  engine  in  §  89.2. 
After  the  date  on  which  a  new  standard 
takes  effect,  nonroad  vehicle  and 
equipment  manufacturers  may  continue 
to  use  nonroad  engines  built  prior  to 
this  date  that  are  not  certified  to  the 
standard  until  inventories  of  those 
engines  are  deleted;  however, 
stockpiling  of  such  nonroad  engines 
will  be  considered  a  violation  of  this , 
section. 
•        *        •        •        • 

(7)  A  new  nonroad  engine  intended 
solely  to  replace  a  nonroad  engine  in  a 
piece  of  nonroad  equipment,  where  the 
engine  requiring  replacement  is  not 
certified  or  is  certified  to  emission 
standards  that  are  less  stringent  than 
those  in  effiact  when  the  replacement 
engine  is  built,  shall  not  be  subject  to 
the  prohibitions  of  paragraph  (a)(1)  of 
this  section  or  to  the  requirements  of 
§  89.105  and  paragraph  (b)(4)  of  this 
section,  provided  that: 

(i)  The  engine  manufacturer  has 
ascertained  that  no  engine  produced  by 
itself  or  by  the  manufacturer  of  the 
engine  that  is  being  replaced,  if 
different,  and  certified  to  the 
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requirements  of  this  subpart,  is  available 
with  the  appropriate  physical  or 
performance  characteristics  to  repower 
the  equipment;  and 

(ii)  The  engine  manufacturer  os  its 
agent  takes  ownership  and  possession  of 
the  engine  being  replaced  in  partial 
exchange  for  the  replacement  engine: 
and 

(iii)  The  replacement  engine  is  clearly 
labeled  with  the  following  language,  or 
similar  alternate  language  approved  by 
the  Administrator:  THIS  ENGINE  DOES 
NOT  COMPLY  WITH  FEDERAL 
NONROAD  OR  ON-HIGHWAY 
EMISSION  REQUIREMENTS.  SALE  OR 
INSTALLATION  OF  THIS  ENGINE  FOR 
ANY  PURPOSE  OTHER  THAN  AS  A 
REPLACEMENT  ENGINE  FOR  AN 
ENGINE  MANUFACTURED  PRIOR  TO 
JANUARY  1  [INSERT  APPROPRL\TE 
YEAR!  IS  A  VIOLATION  OF  FEDERAL 
LAW  SUBJECT  TO  CIVIL  PENALTY; 
and 


(iv)  In  cases  where  an  engine  is  to  be 
imported  for  replacement  purposes 
under  the  provisions  of  this  paragraph 
(b)(7).  the  term  "engine  manufacturer" 
shall  not  apply  to  an  individual  or  other 
entity  that  does  not  possess  a  current 
Certificate  of  Conformity  issued  by  EPA 
under  this  part;  and 

(v)  Where  the  replacement  engine  is 
intended  to  replace  an  engine  that  is 
certified  to  emission  standards  that  are 
less  stringent  than  those  in  efiect  when 
the  replacement  engine  is  built,  the 
replacement  engine  shall  be  identical  ii^ 
all  material  respects  to  a  certified 
configuration  of  the  same  or  later  model 
year  as  the  engine  being  replaced;  and 

(vi)  Engines  sold  pursuant  to  the 
provisions  of  this  paragraph  (b)(7)  will 
neither  generate  nor  use  emission 
credits  and  will  not  be  part  of  any 
accounting  under  the  averaging,  banking 
and  trading  program. 


105.  Section  89.1007  is  amended  by 
reviiping  paragraph  (c)  to  read  as  follows: 

§89.1007    Warranty  provtaiona. 

•        •        •        •        • 

(c)  For  the  purposes  of  this  section, 
the  ovmer  of  any  nonroad  engine 
warranted  under  this  part  is  responsible 
for  the  proper  maintenance  of  the 
engine.  Proper  maintenance  includes 
replacement  and  service,  at  the  owner's 
expense  at  a  service  establishment  or 
facility  of  the  owner's  choosing,  of  all 
parts,  items,  or  devices  related  to 
emission  control  (but  not  designed  for 
emission  control)  under  the  terms  of  the 
last  sentence  of  section  207(a)(3)  of  the 
Act,  unless  such  part,  item,  or  device  is 
covered  by  any  warranty  not  mandated 
by  this  Act. 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Pari*  238. 257  and  258 

[Fra.-6178-q 

RIN206O-AO03 

Subtltie  D  Regulated  Facilltiee;  State 
Pennft  Program  Detannination  of 
Adequaqf;  State  ImplementaMon  Rule 

AQCNCY:  Environmental  Protection 

Agency. 

action:  Final  rule. 

SUMMARY:  The  Resource  Conservation 
and  Recovery  Act  (RCRA)  requires  states 
to  adopt  and  implement  permit 
programs  or  other  systems  of  prior   - 
approval  to  ensure  that  municipal  solid 
waste  landfills  (MSWLFs)  and  non- 
municipal,  non-hazardous  waste 
disposal  units  that  receive  conditionally 
exempt  small  quantity  generator 
(CESQG)  hazardous  waste  comply  with 
the  federal  revised  criteria  established 
for  these  disposal  units.  RCRA  further 
directs  the  Environmental  Protection 
Agency  (EPA  or  the  Agency)  to 
determine  whether  state  permit 
programs  or  other  systems  of  prior 
approval  are  adequate  to  ensure 
compliance  with  the  federal  revised 
criteria.  This  final  rule  provides  a 
flexible  framework  for  modifications  of 
approved  programs,  establishes 
procedures  for  withdrawal  of  approvals, 
and  confirms  the  process  for  future 
program  approvals  so  that  standards 
that  safogxiard  human  health  and  the 
environment  are  maintained. 
EFFECTIVE  DATE:  November  23, 1998. 
ADDRESSES:  Supporting  materials  for 
this  rule  are  available  for  viewing  in  the 
RCRA  Information  Center  (RIC),  located 
at  Crystal  Gateway  I,  First  Floor.  1235 
Jefferson  Davis  Highway,  Arlington.  VA. 
The  Docket  Identification  Number  is  F- 
98-STIF-FFFFF.  The  RIC  is  open  from 
9  a.m.  to  4  p.m.,  Monday  through 
Friday,  excluding  federal  holidays.  To 
review  docket  materials,  it  is 
recommended  that  the  public  make  an 
appointment  by  calling  703-«03-9230. 
The  public  may  copy  a  maximum  of  100 
pages  from  any  regulatory  docket  at  no 
charge.  Additional  copies  cost  $0.15  per 
page.  The  index  and  supporting 
materials  are  available  electronically. 
See  the  SUPPLEMENTARY  MKMMATION 
section  of  this  document  for  information 
on  accessing  them. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
general  infonnation  contact  the  RCRA 
Hotline,  Office  of  Solid  Waste,  U.S. 
Environmental  Protection  Agency,  401 
M  Street  SW.,  Washington.  DC  20460; 
800-424-9346:  TDD  800-553-7672 


(hearing  impaired):  in  the  Washington. 
DC  metropolitan  area,  the  number  is 
703-412-9810;  TDD  703-486-3323. 
For  more  detailed  information  on 
specific  aspects  of  this  rulemaking, 
contact  Karen  Rudek.  Office  of  Solid 
Waste  (5306W).  U.S.  Environmental 
Protection  Agency  Headquarters.  401  M 
Street  SW.,  Washington.  DC  20460;  703- 
308-1682. 

rudek.karenOepamail.epa.gov. 
SUPPLEMENTARY  INFORMATION:  EPA's 
response  to  conunents  received  on  the 
proposed  STIR  is  included  in  section 
IV.,  B.,  of  the  preamble  to  today's  final 
rule.  Follow  these  instructions  to  obtain 
electronic  access: 

World  Wide  Web:  http7/www.epa.gov/ 

osw/ 
FTP:  ftp.epa.gov 
Login:  anonymous 
Password:  yoxu  internet  address 
Files  are  located  in  /pub/epaoswer 
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I.  Authority 

The  U.S.  Environmental  Protection 
Agency  (EPA  or  the  Agency)  is 
promidgating  these  regulations  under 
the  authority  of  sections  2002(a)(1)  and 
4005(c)  of  the  Resource  Conservation 
and  Recovery  Act  of  1976  (RCRA  or  the 
Act),  as  amended  by  the  Hazardous  and 
Solid  Waste  Amendments  of  1984. 

Subtitle  D  of  RCRA.  at  section 
4005(c)(1)(B).  requires  each  state  to 
develop  and  implement  a  permit 
program  or  other  system  of  prior 
approval  to  ensure  that  facilities  that 
receive  household  hazardous  waste  or 
conditionally  exempt  small  quantity 
generator  (CESQG)  hazardous  waste  are 
in  compliance  with  the  federal  revised 
criteria  promulgated  under  section 
4010(c)  of  SubtiUe  D  of  RCRA.  Section 
4005(c)(1)(C)  further  directs  EPA  to 
determine  whether  state  permit 
programs  are  adequate  to  ensure 
compliance  with  the  revised  federal 
criteria.  Section  2002(a)(1)  of  RCRA 
authorizes  EPA  to  promulgate 
regulations  necessary  to  cany  out  its 
functions  imder  the  Act. 

n.  Regulated  Entities 

Regulated  entities  include  state 
governments  requesting  full  or  partial 
approvals  of  permit  programs  or  other 
systems  of  prior  approval,  or  revisions 
to  existing  fully  or  partially  approved 
programs. 

in.  Background 

Qn  October  9. 1991.  EPA  promulgated 
the  "Solid  Waste  Disposal  Facility 
Criteria:  Final  Rule."  which  established 
40  CFR  part  258  (56  FR  50978).  These 
criteria  include  location  restrictions  and 
standards  for  design,  operation,  ground- 
water monitoring,  corrective  action. 
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financial  assurance,  and  closure  and 
post-closure  care  for  MSWLFs.  On  July 
1. 1996,  EPA  amended  40  CFR  part  257 
by  adding  subpart  B.  "Federal  Disposal 
Standards  for  the  Receipt  of  CESQG 
Wastes  at  Non-Municipal.  Non- 
Hazardous  Waste  Disposal  Units"  (61 
FR  34252).  The  40  CFR  part  257.  subpart 
B  criteria  include  location  restrictions, 
ground-water  monitoring,  and  corrective 
action  standards  for  non-municipal, 
non-hazardous  waste  disposal  units  that 
receive  CESQG  hazardous  wastes.  The 
40  CFR  part  257,  subpart  B  and  40  CFR 
part  258  criteria,  henceforth  referred  to 
as  the  "Subtitle  D  federal  revised 
criteria,"  establish  minimum  federal 
standards  that  take  into  account  the 
practical  capability  of  owners  and 
operators  and  ensure  that  both  MSWLFs 
and  non-municipal,  non-hazardous 
waste  disposal  units  that  receive  CESQG 
hazardous  wastes  are  designed  and 
managed  in  a  manner  that  is  protective 
of  human  health  and  the  environment. 
Every  standard  in  the  Subtitle  D  federal 
revised  criteria  is  designed  to  be 
implemented  by  the  owner  or  operator, 
witii  or  without  oversight  or 
participation  by  a  regulatory  agency 
(e.g.,  an  approved  state  permit  program). 
States  with  approved  programs  may 
choose  to  permit  the  Subtitle  D  federal 
revised  criteria  exactly,  or  they  may 
choose  to  allow  owners  and  operators  to 
use  site-specific  alternative  approaches 
to  meet  the  federal  performance 
standards.  The  flexibility  that  an  owner 
or  operator  may  be  allowed  under  an 
approved  state  program  can  provide  a 
significant  reduction  in  the  burden 
associated  with  complying  with  the 
federal  criteria. 

Both  the  proposed  State/Tribal 
Implementation  Rule  (STIR)  (61  FR 
2584.  Jan.  26. 1996)  and  the 
promulgated  40  CFR  part  257.  subpart 
B,  contain  language  pertaining  to  waste 
disposal  in  Indian  Country  as  well  as  in 
states.  Due  to  a  recent  decision  by  the 
U.S.  Court  of  Apj>eals  for  the  District  of 
Columbia  Qrcuit  {Backcountry  Against 
Dumps  V.  EPA.  100  F.  3d  147  (DC  Cir. 
1996)).  tribes  are  viewed  as 
mimicipalities  rather  than  as  states 
imder  RCRA  and.  therefore,  the  Agency 
cannot  approve  tribal  landfill  permitting 
programs.  To  reflect  the  court  decision, 
references  to  tribes  have  been  deleted 
from  this  final  rule.  Thus,  although  the 
proposed  rule  was  titled  STIR,  we  refer 
to  today's  final  regulation  as  the  State 
Implementation  Rule  (SIR). 

A.  Effect  of  SIR  on  State  Programs 

The  regulation  of  solid  waste 
management  has  historically  been  a 
state  and  local  function.  Under  the  final 
SIR.  EPA  intends  that  states  will 


continue  their  lead  role  in 
implementing  the  federal  revised 
MSWLF  requirements.  States  with 
approved  programs  may  choose  to 
enforce  the  federal  standards  by 
requiring  owners  and  operators  of 
permitted  facilities  to  implement  the 
federal  revised  criteria  exactly  as 
written  in  40  CFR  part  257.  subpart  B 
and  40  CFR  part  258,  with  no 
consideration  given  to  an  owner  or 
operator's  proposed  implementation  of 
alternative  approaches  to  meet  federal 
performance  standards.  States  with 
approved  programs  also  may  choose, 
however,  to  take  advantage  of  the 
significant  flexibility  incorporated  into 
the  40  CFR  part  257,  subpart  B  and  part 
258  criteria  by  allowing  owners  and 
operators  of  permitted  facilities  to  use 
alternative  approaches  to  meet  federal 
performance  requirements. 

To  date,  40  states  and  one  U.S. 
territory  have  obtained  EPA's  full 
approval  of  their  MSWLF  programs,  and 
another  six  states  have  received  partial 
program  approval.  This  final  rule  is 
designed  to  minimize  disruption  of 
those  approved  programs  while  assuring 
that  facilities  comply  with  the  Subtitle 
D  federal  revised  criteria.  The  following 
is  a  brief  summary  of  EPA's 
requirements  for  state  authorities  and 
the  Agency's  rights  of  review. 

■  The  Agency's  goal  is  for  states  to 
apply  for  and  receive  permit  program 
approval.  To  that  end,  this  rule 
stipulates  basic  authorities,  rather  than 
prescriptive  programmatic  elements. 
Today's  rule  takes  an  approach  which 
allows  states  flexibility  in  the  structure 
of  their  individual  permit  programs  or 
other  systems  of  prior  approval 
(henceforth  collectively  referred  to  as 
"permit  programs")  while  assuring  that 
the  states  have  the  necessary  authorities 
and  procedures,  including  staffing  and 
technical  capabilities,  to  allow  them  to 
take  action  as  needed  to  enforce 
compliance  with  the  Subtitle  D  federal 
revised  criteria.  Under  the  SIR,  states 
may  use  their  own  design  standards, 
performance  standards,  or  a 
combination  of  the  two  to  implement 
the  basic  elements  required  in  the 
criteria. 

■  EPA  generally  will  defer  to  the 
state  certifications  of  legal  authority.  If 
the  Agency  receives  information 
indicating  that  a  state's  legal 
certification  is  inaccurate,  however. 
EPA  reserves  the  right  to  conduct  its 
own  review  of  the  state's  legal 
certification  and  authorities. 


B.  Subtitle  D  Federal  Revised  Criteria 
Permit  Program  Adequacy 
Determinations 

For  initial  determinations  of  partial  or 
full  state  program  adequacy  for  40  CFR 
part  258  regulated  facilities,  and  for 
determinations  of  adequacy  for 
revisions  in  already-approved  state 
MSWLF  permitting  programs,  EPA  will 
follow  the  procedures  contained  in 
today's  rule  at  40  CFR  239.10. 

To  make  adequacy  determinations  for 
non-municipal,  non-hazardous  waste 
permit  programs  in  states  with  already- 
approved  pennit  programs  where  the 
state  disposal  requirements  meet  or 
exceed  the  40  CFR  part  257,  subpart  B 
requirements,  EPA  believes  it  is 
appropriate  to  use  a  streamlined 
approval  process.  The  Agency  plans  to 
plublish  streamlined  adequacy 
determinations  in  the  near  future  for 
states  with  programs  that  meet  the 
criteria  for  streamlined  approval. 
CurrenUy,  some  states  require  that  all 
hazardous  waste  disposal,  including 
CESQG  hazardous  waste  disposal,  must 
occur  only  in  hazardous  waste  disposal 
facilities  that  comply  with  the 
hazardous  waste  disposal  requirements 
of  RCRA  Subtitle  C  Other  states  require 
that  CESQG  hazardous  wastes  be 
managed  in  facilities  that  comply  with 
the  requirements  of  40  CFR  part  258. 
Many  of  these  same  states  have  EPA 
authorized  Subtitle  C  permit  programs 
and/or  EPA  approved  MSWLF  permit 
programs  whidi.  to  meet  EPA 
requirements  for  authorization  or 
approval,  must  include  all  of  the  criteria 
enumerated  in  40  CFR  part  257.  subpart 
B  as  well  as  additional  criteria  required 
by  SubtiUe  C  or  part  258.  Such  states, 
therefore,  have  requirements  for  CESQG 
hazardous  waste  disposal  that  are  equal 
to  or  more  stringent  than  the  federal 
requirements  found  in  40  CFR  j>art  257. 
subpart  B.  since  their  permitted  SubtiUe 
C  or  MSWLF  facilities  must  c(Hnply 
with  design  and  operating  criteria  that 
include  all  of  the  40  CFR  part  257, 
subpart  B  criteria.  Thus,  in  states  where 
EPA  has  already  authorized  a  SubtiUe  C 
permit  program  and/or  approved  a 
MSWLF  pennit  program,  and  where  the 
state  requires  CESQG  hazardous  waste 
dispcnal  in  permitted  facilities,  EPA 
need  only  verify,  using  docxmientation 
previously  submitted  by  the  state  for  its 
Subtitle  C  or  MSWLF  permit  program 
approval  application,  that  the  state  is 
already  in  compliance  with  the  40  CFR 
part  257,  subfMrt  B  disposal  criteria.  In 
such  cases,  there  is  no  need  for  the  state 
to  submit  additional  information  for  40 
CFR  part  257,  subpart  B  pennit  program 
approval. 
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C.  Summary  of  Today's  Final  Rule 
1.  Rationale  for  Today's  Final  Rule 

Significant  flexibility  for  owners  and 
operators  in  meeting  the  Subtitle  D 
federal  revised  criteria  is  only  available 
in  approved  states;  therefore,  the 
Agency  has  actively  encouraged  states 
to  seek  early  approval  of  their  permit 
programs.  EPA  used  the  draft  STIR  as 
guidance  in  interpreting  the  statutory 
authorities  and  requirements,  in 
identifying  the  necessary  components  of 
an  application,  and  in  determining  the 
adequacy  of  state  MSWLF  permit 
programs.  Although,  to  date,  EPA  has 
fully  or  partially  approved  47  state/ 
territorial  MSWLF  permit  programs  and 
anticipates  approval  of  programs  in  the 
remaining  states  in  the  near  future,  the 
Agency  believes  it  remains  necessary  to 
promulgate  this  final  rule  to  provide  a 
framework  for  modifications  of 


approved  permit  programs,  to  establish 
procedures  for  withdrawal  of  approvals, 
and  to  confirm  the  process  for  future 
program  approvals. 

Pijblic  comments  on  the  proposed 
rule,  and  public  hearings  on  the  state 
permit  programs  that  have  been 
approved  to  date,  have  yielded  few 
significant  comments  on  the  process 
used  for  approval.  Thus,  it  is  not  the 
Agency's  intent  that  states  with  already 
approved  MSWLF  permit  programs 
reapply  for  approval  upon  promulgation 
of  this  final  rule. 

2.  Approval  Procedures  for  State  Permit 
Prognms 

To  secure  an  EPA  determination  of 
adequacy  imder  RCRA  section  4005(c), 
a  state  must  submit  an  application  for 
permit  program  approval  to  the 
appropriate  EPA  regional  administrator 
for  review.  This  final  rule  describes  the 
program  elements  to  be  included  in  the 


state  application  and  sets  forth  the 
criteria  EPA  will  use  to  determine  state 
program  adequacy. 

The  Agency  encourages  states  to 
develop  and  submit  draft  applications  to 
the  regions  as  a  first  step  in  the  approval 
process.  Preparing  a  draft  application 
allows  the  state  to  perform  a  detailed 
review  of  its  current  program  and 
identify  areas  that  may  not  meet  the 
Subtitle  D  federal  revised  criteria. 
Submitting  a  draft  application  also 
enables  the  Region  to  provide  more 
effective  guidance  to  the  state  early  in 
the  process. 

Pursuant  to  40  CFR  239.10.  Table  1 
presents  the  schedule  and  timelines  for 
EPA  in  the  SIR  application  approval 
process.  Submission  of  an  application 
for  program  approval  does  not  ensure 
automatic  approval  should  the  Agency 
fail  to  meet  the  application  review 
timefr-ame  presented  in  Table  1. 


Table  l.— Schedule  for  SIR  Application  Approval  Process 


Milestones  and  associated  tasks 


1.  EPA  Receives  Application: 

■  Determine  whether  the  application  is  admlnlstrativety  complete „ 

■  Prepare  docket. 

2.  EPA  Reviews  Application  for  Adequacy  (After  Administratively  Complete): 

■  Submit  comments  to  state 

■  Review  state's  response  to  comments 

■  Determine  adequacy  of  implementation  support  (e.g..  permitting  and  enforce- 
ment auttKxities) 

■  Determirw  adequacy  of  technical  landfill  provisions 

■  Make  tentative  determination 

■  Prepare  tentative  determination  notice 

■  Determine  strategy  k>r  hoWirtg  a  public  heanr>g 

■  OtXain  Regional  Administrator's  signature. 

3.  EPA  Submits  Notice  for  PublKatk>n  in  the  Federal  Regiatar 

■  Specify  the  tentative  determinatkxi  reached 

■  AHow  at  least  a  30-day  putiHc  comment  period 

■  Describe  any  areas  of  concern 

■  Note  availability  of  the  applwatwn  lor  public  inspectk)n 

■  Indkate  that  a  public  hearing  wil  be  scheduled  If  warranted 

4.  Public  Comment  Penod. 

5.  EPA  HoMs  PublK  Hearing  (If  sufficient  interest  is  expressed). 

6.  EPA  Prepares  Final  Determinatxm  Notice: 

■  Address  public  comments 

■  Prepare  Federal   Regiater  preamble,  indudmg  summary  of  comments 
received 

■  Obtain  Regnnal  Administrator's  signature 

7.  Final  Determination  Published  in  the  Federal  Reglatar. 


Timeframe 


Timeframe:  Within  30  days  of  receiving  application. 
Timeframe:  WtOm  180  days. 


3.  Partial  Approval  Procedures  for  State 
Permit  Pro-ams 

In  view  of  the  comprehensive  nature 
of  the  Subtitle  D  federal  revised  criteria, 
it  is  likely  that  some  state  permit 
programs  will  meet  the  procedural  and 
legal  requirements  of  40  CFR  part  239, 
but  not  meet  all  of  the  technical 
requirements  of  40  CFR  part  257, 
subpart  B  or  40  CFR  part  258,  as 
promulgated  under  sections  1008  (a)(3), 
4004(a)  and  4010(c)  of  RCRA.  Such 
programs  will  require  statutory, 


regulatory,  and/or  guidance  changes  for 
full  program  approval.  The  potential  for 
technical  voids  concerns  the  Agency, 
because  it  co\ild  produce  delays  in  final 
adequacy  determinations.  These  delays 
could  place  substantial  burdens  on 
owners  and  operators  by  postponing  the 
availability  of  flexibility  that  may  be 
afforded  by  states  with  approved 
programs. 

To  address  this  issue,  40  CFR  239.10 
and  40  CFR  239.11  of  the  final  SIR 
include  procedures  for  full  and  partial 


state  program  approvals.  With  a  partial 
approval,  the  state  permitting  agency 
can  allow  owners  and  operators  to  take 
advantage  of  flexibility  for  those 
portions  of  the  state  program  that  meet 
the  federal  requirements  while  the  state 
makes  necessary  changes  to  the 
remaining  portions  of  its  program.  If  a 
state  MSWLF  program  meets  all  but  the 
federal  ground-water  monitoring 
criterion,  for  example,  all  portions  of  its 
program  except  ground-water 
monitoring  would  be  approved.  The 
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state  could  then  allow  owners  and 
operators  flexibility  for  approved 
criteria  while  having  additional  time  to 
modify  its  program  to  bring  it  into 
compliance  with  federal  ground-water 
monitoring  requirements.  For  those 
criteria  where  the  state  program  is  not 
approved,  the  owner  or  operator  must 
self-implement  the  federd  criteria,  thus 
ensuring  that  the  solid  waste  facility  is 
in  compliance  with  the  Subtitle  D 
federal  revised  criteria.  Section 
239.11(d)  of  today's  final  rule  provides 
that  states  with  partially  approved 
permit  programs  are  approved  to 
implement  flexibility  proposals  from 
owners  and  operators  only  in  those  ~ 
portions  of  the  technical  requirements 
that  are  included  in  the  partial  approval. 

Tlie  partial  approval  process  is  not 
intended  to  create  a  two-step  process  by 
which  a  state  first  gains  approval  for 
those  parts  of  its  j>ermit  program  that 
are  currently  adequate  and  Uien  revises 
the  remainder  of  the  program. 
Applications  for  partial  approval  must 
include  a  schedule,  agreed  to  by  the 
state  and  by  the  appropriate  regional 
administrator,  for  completing  the 
changes  to  the  laws,  regulations,  and/or 
guidance  needed  to  comply  with  the 
remaining  technical  requirements. 
States  whose  programs  require 
procedural,  legal,  or  substantial 
technical  changes  are  encouraged  to 
complete  all  necessary  program 
modifications  before  submitting  an 
application  for  approval. 

States  that  receive  partial  approval 
should  submit  an  amended  application 
meeting  all  requirements  of  40  CFR  part 
239  and  have  that  application  approved 
within  two  years  of  the  effective  date  of 
the  final  determination  for  partial 
program  adequacy.  States  should  be 
sensitive  to  this  deadline  and  submit 
amended,  complete  applications  well  in 
advance  of  the  deadline  to  allow  regions 
ample  time  for  public  participation,  to 
make  tentative  and  final  adequacy 
determinations,  and  to  publish  these 
determinations  in  the  Federal  Register. 

"To  encourage  states  to  pursue  full 
program  approval  in  a  timely  maimer, 
EPA  has  limited  the  life  span  for  partial 
approvals  to  two  years.  The  Agency 
views  the  partial  approval  process  as  a 
temporary  measure,  but  believes  that 
states  may  require  up  to  two  years  to 
make  the  changes  to  their  laws, 
regulations,  and/or  guidance  which  may 
be  needed  for  full  program  approval. 
The  Agency  believes,  however,  that  it 
would  be  counterproductive  to 
determine  an  entire  program  inadequate 
if  a  state  has  good  cause  to  exceed  the 
two-year  timeframe.  For  this  reason,  the 
Agency  will  accommodate  state  program 
development  by  providing  a  mechanism 


to  allow  partial  approval  of  programs  to 
extend  beyond  two  years  if  die  state 
demonstrates  good  cause  to  the  EPA 
region.  In  such  cases,  the  Regional 
Administrator  will  publish  the 
expiration  date  extension  for  the  partial 
approval  in  the  Federal  Register. 

4.  Role  of  Guidance 

While  states  must  have  the  authority 
to  issue,  monitor  compliance  with,  and 
enforce  permits  adequate  to  ensure 
compliance  with  the  Subtitle  D  federal 
revised  criteria,  the  specific 
requirements  of  the  appUcable  Subtitle 
D  federal  revised  criteria  need  not  be 
contained  in  state  laws  or  regulations. 
Guidance  dociunents  may  be  used  to 
supplement  state  laws  and  regulations  if 
the  state  demonstrates  in  its  legal 
certification  that  the  guidance  will  be 
used  to  develop  enforceable  permits  or 
other  mechanisms  that  will  enstue 
compliance  with  the  criteria.  Guidance 
may  be  used  only  to  supplement  state 
laws  and  regulations;  it  cannot  correct 
laws  and  regulations  that  are 
inconsistent  with  the  guidance.  If  a 
state's  laws  or  regulations  require  three 
indies  of  earthen  material  daily  as  a 
cover,  for  example,  the  state  could  not 
meet  the  daily  cover  requirement  of  40 
CFR  258.21  by  issuing  guidance  that 
owners  and  operators  apply  six  inches 
of  earthen  material  at  the  end  of  each 
operating  day. 

The  narrative  description  of  the  state 
program  must  explain  now  the  state  will 
use  guidance  to  develop  enforceable 
permits  or  other  mechanisms  of  prior 
approval  that  ensure  compliance  with 
the  Subtitle  D  federal  revised  criteria. 
Use  of  guidance  gives  the  states  added 
flexibility  in  meeting  the  requirements 
of  40  CFR  part  239,  yet  maintains  the 
requirement  that  states  have  the 
authority  to  ensure  owner  and  operator 
compliance  with  the  revised  criteria. 
The  flexibiUty  afforded  by  the  use  of 
guidance  should  limit  the  need  for 
states  to  restructure  existing  laws  and 
regulations. 

D.  Differences  From  the  Subtitle  C 
Authorization  Process 

The  approach  for  determining  the 
adequacy  of  state  permit  programs 
under  section  4005(c)  of  Subtitle  D  of 
RCRA  differs  bom  the  approach  taken 
for  authorizing  state  hazaidous  waste 
programs  under  section  3006  of  Subtitle 
C  of  RCRA.  The  differences  in  approach 
reflect  differences  in  the  statutory 
framework  of  each  subtitle. 

Under  Subtitle  C,  prior  to 
authorization  of  a  state  program,  EPA 
has  primary  responsibility  for 
permitting  of  hazardous  waste  facilities. 
Federal  law,  including  the  issuance  and 


enforcement  of  permits,  applies  until 
EPA  authorizes  a  state  to  operate  the 
state  program  in  lieu  of  the  federal 
program.  Subtitle  C  requires  authorized 
state  programs  to  be  at  least  equivalent 
to  and  consistent  with  the  federal 
program  and  other  authorized  state 
programs,  and  to  have  requirements  that 
are  no  less  stringent  than  the  federal 
Subtitle  C  requirements.  Once 
authorized,  state  programs  operate  in 
lieu  of  the  federal  program  and.  if 
federal  enforcement  of  requirements  is 
necessary,  EPA  must  enforce  the 
authorized  state's  requirements  under 
Subtitle  C,  rather  than  the  federal  law 
that  was  superseded  by  the  state 
requirements.  EPA  retains  enforcement 
authority  under  RCRA  sections  3008, 
3013,  and  7003,  although  authorized 
states  have  primary  enforcement 
responsibility.  Citizens  may  also  enforce 
the  requirements  of  an  authorized  state 
hazardous  waste  program  through 
citizen  suits  in  federal  court  under 
RCRA  section  7002. 

In  contrast,  under  Subtitle  D.  facility 
permitting  is  a  state  responsibility. 
EPA's  role  includes  establishing 
technical  design  and  operating  criteria 
for  facilities,  determining  the  adequacy 
of  state  permitting  programs,  and 
enforcing  compliance  with  the  Subtitle 
D  federal  revised  criteria  only  after 
determining  that  the  state  permitting 
program  is  inadequate.  Subtitle  D  does 
not  provide  for  state  requirements  to 
operate  in  lieu  of  the  Subtitle  D  federal 
revised  criteria.  The  Subtitle  D  federal 
revised  criteria  and  state  requiranents 
operate  concurrently,  regardless  of 
whether  a  state  permit  program  is 
deemed  adequate  or  inadequate. 

E.  Enforcement 

1.  EPA  Enforcement 

Approved  states  have  primary 
responsibility  for  ensuring  compliance 
with  the  Subtitle  D  federal  revised 
criteria  through  the  enforcement 
element  of  their-programs.  RCRA  does 
not  give  EPA  the  authority  to  take 
enforcement  actions  in  approved  states 
or  in  states  pending  an  adequacy 
determination:  therefore,  adequate  state 
enforcement  authorities  are  crucial  to 
ensure  compliance. 

EPA  retains  enforcement  and 
response  authority,  however,  in  a 
number  of  ways,  including  the 
following: 

■  Under  RCRA  section  4005(c)(2)(A), 
the  Agency  has  the  authority  to  enforce 
the  Subtitle  D  federal  revised  criteria 
only  where  it  determines  the  state 
permit  program  to  be  inadequate. 

■  Under  RCRA  section  7003  and 
section  106  of  the  Comprehensive 
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Environmental  Response. 
Compensation,  and  Liability  Act 
(CERCLA),  EPA  retains  enforcement 
authority  to  address  situations  that  may 
pose  imminent  and  substantial 
endangerment  to  human  health  or  the 
environment. 

■  Under  CERCLA  section  104(a), 
EPA  may  take  response  actions  in 
situations  where  diere  is  a  reasonable 
basis  to  believe  there  may  be  a  release 
or  threat  of  release  of  a  hazardous 
substance,  pollutant,  or  contaminant 
into  the  environment. 

Where  a  citizen  brings  a  concern  to 
EPA's  attention,  the  Agency  will 
respond  in  an  appropriate  manner  on  a 
case-by-case  basis. 

2.  Qtizen  Enforcement 

In  light  of  recent  federal  court 
decisions  in  the  case  of  Ashoff  v.  City 
ofUkiah,  questions  have  been  raised  by 
members  of  the  public  as  to  the 
Agency's  position  on  the  ability  of 
citizens  to  enforce  requirements  where 
EPA  has  approved  a  state  permit 
program  under  Subtitle  D  of  RCRA.  The 
district  court  in  the  Ashoff  case  held 
that  citizens  cannot  enforce  the 
requirements  of  an  approved  state 
MSWLF  permit  program  under  RCRA 
Subtitle  O  and  dismissed  the  citizen  suit 
which  the  plaintiff  had  brought  under 
RCRA.  Ashoffv.  CityofUkiah  No.  C- 
96-1302  VRW  (N.D.  Calif.  Nov.  21, 
1996).  On  appeal,  the  United  States 
Court  of  Appeals  for  the  Ninth  Circuit 
aHlrmed  the  district  court's  dismissal  of 
the  RCRA  citizen  suit,  but  held  that 
citizens  could  maintain  actions  under 
RCRA  section  7002  to  enforce  those 
elements  of  an  approved  state  Subtitle  D 
permit  program  which  had  become 
effective  pursuant  to  RCRA.  Ashoffv. 
CityofUkiah.  130  F.3d  409.  411-412 
(9th  Cir.  1997).  At  the  same  time,  the 
Court  held  that  citizens  could  not  bring 
RCRA  citizen  suit  actions  to  enforce 
those  elements  of  an  EPA-approved 
Subtitle  D  state  permit  program  that  are 
more  stringent  than  the  federal  MSWLF 
criteria.  Id.  at  412.  While  the  district 
court  opinion  misconstrued  a  number  of 
statements  EPA  has  made  in  the  Federal 
Register,  the  Ninth  Circuit's  opinion  is 
essentially  consistent  with  the  Agency's 
position  as  set  forth  below. 

a.  Types  of  Subtitle  D  federal  revised 
criteria.  The  Subtitle  D  federal  revised 
criteria  applicable  to  MSWLFs  and  non- 
municipal,  non-hazardous  disposal 
units  that  receive  CESQG  waste  are  of 
three  general  types.  The  first  type 
establishes  a  single  federal  standard  that 
all  MSWLFs  and  non-municipal, 
nonhazardous  disposal  units  that 
receive  CESQG  waste  must  meet  and 
that  leaves  no  discretion  to  the  state  or 


the  owner  or  operator.  An  example  of 
the  first  type  of  criterion  can  be  found 
in  40  CFR  258.24(b)  of  the  federal 
MSWLF  revised  criteria,  which 
prohibits  open  burning  of  solid  waste  at 
MSWLFs,  except  for  the  infrequent 
burning  of  certain  s{}eciHcaIly-identified 
types  of  waste.  The  federal  MSWLF 
revised  criteria  do  not  allow  states  to 
waive  or  alter  this  prohibition  so  that  it 
would  be  a  less  stringent  prohibition. 
Thus,  owners  and  operators  of  MSWLFs 
in  states  with  EPA-approved  programs 
and  those  states  whose  programs  have 
not  yet  been  fully  reviewed  by  the 
Agency  must  comply  with  this  federal 
minimum  open  burning  prohibition. 
States  could  choose,  however,  to'make 
the  prohibition  more  exacting  by  not 
permitting  the  infrequent  open  burning 
of  the  identified  wastes.  As  discussed 
below,  however,  such  a  complete  open 
burning  prohibition  adopted  by  the  state 
would  not  be  enforceable  by  citizens 
under  RCRA  sections  4005(a)  and 
7002(a)(1)(A). 

A  similar  ^pe  of  provision,  which 
leaves  no  discretion  to  the  state  or  the 
owner  or  operator,  is  contained  in  40 
CFR  257.8(a)  of  the  revised  criteria  for 
non-municipal,  non-hazardous  waste 
disposal  units.  Owners  or  operators  of 
waste  disposal  units  that  receive  CESQG 
hazardous  waste  and  are  located  in  100- 
year  flood  plain  must  demonstrate  that 
the  units  will  not  restrict  the  flow  of  the 
100-year  flood,  reduce  the  capacity  of 
the  Hoodplain,  or  result  in  a  washout  of 
solid  waste  so  as  to  pose  a  hazard  to 
human  health  or  the  environment.  The 
owner  or  operator  must  notify  the  state - 
director  that  the  demonstration  has  been 
placed  in  the  operating  record  of  the 
unit.  The  state  director  cannot  waive 
this  demonstration  requirement.  If,  by 
January  1,  1998.  the  owner  or  operator 
of  an  existing  unit  cannot  make  the 
flood  plains  demonstration,  the  unit 
must  not  accept  CESQG  waste  for 
disposal  (40  CFR  257.13).  The 
demonstration  requirement  and  the 
prohibition  against  the  continued 
receipt  of  CESQG  waste  if  the 
requirement  is  not  met  apply  whether 
the  unit  is  located  in  an  approved  state 
or  not. 

The  second  type  of  criterion 
establishes  a  federal  standard,  but 
allows  an  approved  state  to  establish  an 
alternative  standard,  compliance  with 
which  constitutes  compliance  with  the 
relevant  federal  standard.  The  revised 
MSWLF  criteria,  for  example,  establish 
two  alternative  means  of  compliance 
with  requirements  for  daily  cover  of 
landfills.  Under  40  CFR  258.21.  MSWLF 
owners  or  operators  must  either  use  six 
inches  of  earthen  material  as  cover  at 
the  end  of  each  operating  day  or  use 


alternative  materials  of  an  alternative 
thickness  that  the  director  of  an 
approved  state  has  approved.  The  owner 
or  operator  must  demonstrate  that  the 
alternative  material  and  thickness 
control  disease  vectors,  fires,  odors, 
blowing  litter,  and  scavenging  without 
presenting  a  threat  to  human  health  and 
the  environment.  Other  areas  of  the 
revised  MSWLF  criteria  that  provide 
approved  states  with  the  right  to 
establish  alternative  standards  include 
certain  design,  operating,  location, 
ground-water  monitoring,  corrective 
action,  closure  and  post-closure  care, 
and  financial  assurance  requirements. 
The  revised  criteria  for  non-municipal, 
non-hazardous  waste  disposal  units  that 
receive  CESQG  waste  also  provide  that 
directors  of  approved  states  may 
establish  alternative  standards  in  a 
variety  of  circiunstances.  For  example, 
see  40  CFR  257.21(h)  and  (I)  (alternative 
ground-water  monitoring  systems  for 
certain  small  CESQG  waste  disposal 
units  in  arid  or  remote  locations):  40 
CFR  257.22(b)  (alternative  use  of  a 
multi-unit  ground-water  monitoring 
system):  and  40  CFR  257.24(a)(2) 
(alternative  list  of  indicator  parameters 
for  which  detection  monitoring  is 
required). 

Where  an  approved  state  implements 
an  alternative  standard  specifically 
provided  for  by  the  Subtitle  D  federal 
revised  criteria,  compliance  with  that 
approved  state  alternative  standard 
constitutes  compliance  with  the 
relevant  federal  criterion.  The  following 
Federal  Register  citations  reference 
state  alternative  standards:  61  FR  2584. 
2593,  "EPA  expects  the  owner  or 
operator  who  complies  with  the 
requirements  of  an  approved  state's  or 
tribe's  {>ermit  program  will  be  found  by 
federal  courts  to  have  complied  with  the 
requirements  in  the  Subtitle  D  federal 
revised  criteria:"  and  56  FR  50978, 
50995,  "EPA  expects  that  owners  or 
operators  in  approved  states  who  use 
the  state  standard  will  be  found  by 
federal  courts  to  have  complied  with  the 
design  requirements  of  part  258."  An 
owner  or  operator  must  comply,  as 
appropriate,  with  either  the  Subtitle  D 
federal  revised  criteria  or  the  alternative 
approved  state  standard  provided  for  in 
the  revised  criteria;  failure  to  comply 
with  the  federal  standard  or  the 
alternative  approved  state  standard,  as 
appropriate,  constitutes  open  dumping. 
For  more  information,  see  40  CFR 
257.1(a)(1)  and  (2):  and  40  CFR  258.1(g) 
and(h). 

A  third  type  of  federal  criterion  gives 
the  owner  or  operator  discretion  to 
implement  fully  the  federal  standard 
based  on  site-specific  information.  This 
type  of  criterion  contemplates  instances 
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where  site-specific  definition  must  be 
given  to  make  the  federal  criterion 
meaningful.  EPA  promulgated  the 
revised  criteria  so  that  owners  and 
operators  could  implement  the 
standards  on  their  own  if  states  chose 
not  to  adopt  permit  programs  (61  FR 
2584,  2595,  Jan.  26, 1996  and  56  FR 
50978,  50992-50993.  Oct.  9, 1991).  The 
Subtitle  D  federal  revised  criteria  thus 
establish  some  performance  standards 
that  an  owner  or  operator  must  meet  by 
considering  a  number  of  identified  site- 
specific  factora.  If  ground-water 
contamination  at  a  MSWLF  or  a  CESQG 
waste  disposal  unit  requires  clean  up. 
for  example,  the  SubtiUe  D  federal 
revised  criteria  provide  that  the  owner 
or  operator  must  select  both  the  cleanup 
remedy  and  the  schedule  for 
implementing  it  (40  CFR  257.27(aHd): 
and  40  CFR  258.57(a)-(d)).  Once  the 
owner  or  operator  considers  the 
necessary  factors  and  selects  the  remedy 
and  the  schedule,  the  revised  criteria 
require  the  owner  or  operator  to  comply 
with  that  plan  (40  CFR  257.28(a)(1)  and 
(2):  and  40  CFR  258.58(a)(1)  and  (2)). 
These  choices  made  by  the  owner  or 
operator  are  specifically  required  by  the 
revised  criteria.  As  sudi,  they  are 
incorporated  into  the  Subtitle  D  federal 
revised  criteria  (which  include  open 
dumping  criteria)  and  become  effective 
pursuant  to  RCRA. 

In  practice,  a  state  often  stands  in  the 
shoes  of  an  owner  or  operator  and 
exercises  the  discretion  reserved  by  the 
Subtitle  D  federal  revised  criteria  to  set 
a  cleanup  remedy  and  schedule.  A  state 
may  establish  such  standards  via  a 
permit  or  other  mechanism,  for 
example,  as  part  of  the  state's  Subtitle 
D  program.  Where  a  state  selects  a 
remedy  and  schedule  using  the  factors 
provided  for  in  the  revised  criteria  (e.g., 
40  CFR  257.27(a)-{d):  and  40  CFR 
258.57(a)-<d)),  and  stands  in  the 
owner's  or  operator's  shoes  to  make  the 
decision  reserved  by  the  Subtitle  D 
federal  revised  criteria,  the  state's 
cleanup  plan  and  schedule  are 
incorporated  into  the  federal  criteria 
and  become  effective  pursuant  to  RCRA. 

b.  Citizen  enforcement  under  RCRA 
Sections  4005  and  7002.  RCRA 
authorizes  citizens  to  enforce  Subtitle  D 
requirements  pursuant  to  two  separate 
provisions  of  the  Act.  First,  RCRA 
section  7002(a)(1)(A)  authorizes  any 
person  to  commence  a  civil  action 
against  "any  person*  *  'alleged  to  be 
in  violation  of  any  permit,  standard, 
regulation,  condition,  requirement, 
prohibition,  or  order  which  has  become 
effective  pursuant  to  this  Act"  (42 
U.S.C.  6972(a)(1)(A)).  Second.  RCRA 
section  4005(a)  states  that  once  EPA 
promulgates  criteria  under  section 


1008(a)(3)  of  RCRA,  any  practice  which 
constitutes  open  dumping  (as  defined 
by  those  criteria)  is  prohibited  (42 
U.S.C.  6945(a)).  Importantly,  this 
section  also  provides  that  the  open 
dumping  prohibition  "shall  be 
enforceable  imder  section  7002  of  this 
title  against  persons  engaged  in  the  act 
of  open  dumping."  Id.  The  three  types 
of  Subtitle  D  federal  revised  criteria 
discussed  above  are  enforceable  by 
federal  citizen  suit  under  RCRA  because 
they  become  the  criteria  for  the  open 
dumping  prohibition  in  section  4005(a) 
and.  thus,  they  become  requirements 
and  a  prohibition  which  has  become 
effiective  pursuant  to  RCRA  for  purposes 
of  section  7002(a)(1)(A). 

Section  4005(a)  of  RCRA  prohibits 
"any  solid  waste  management  practice 
which  constitutes  the  open  dumping  of 
solid  waste  or  hazardous  waste"  (42 
U.S.C  6945(a)).  RCRA  defines  an  "open 
dump"  as  "any  facility  or  site  where 
solid  waste  is  disposed"  that  does  not 
meet  criteria  promulgated  under  RCRA 
section  4004  (42  U.S.C.  6903(14)).  RCRA 
section  4004(8)  directs  the 
Administrator  to  promulgate  criteria  for 
determining  "which  facilities  shall  be 
classified  as  sanitary  landfills  and 
which  shall  be  classified  as  open 
dumps"  (42  U.S.C.  6944(a)).  Similarly, 
RCRA  section  1008  requires  the 
Administrator  to  publish  guidelines  that 
"provide  minimum  criteria  to  be  used 
by  the  states  to  define  those  soUd  waste 
management  practices  which  constitute 
the  open  dumping"  prohibited  by  RCRA 
Subtitle  D  (42  U.S.C.  6907(a)(3)).  In 
1984.  Congress  further  directed  EPA  to 
promulgate  revised  open  dumping 
criteria  "for  facilities  that  may  receive 
hazardous  household  wastes  or 
hazardous  wastes  from  small  quantity 
generators"  [i.e..  CESQG  wastes)  (42 
U.S.C.  6949a(c)). 

EPA  promulgated  the  revised  criteria 
for  MSWLFs  and  for  non-municipal, 
non-hazardous  waste  disposal  units 
receiving  CESQG  waste  under  the 
authority  of  RCRA  sections  1008(a)(3), 
2002(a)(1),  4004(a).  and  4010(c)  (56  FR 
50978,  50979  and  61  FR  34252,  34253 
and  34269).  Any  violation  of  either  the 
40  CFR  part  257  or  40  CFR  part  258 
criteria  constitutes  "open  dumping." 
imder  the  plain  language  both  of  RCRA, 
42  U.S.C.  6903(14),  and  of  the 
regulaUons.  40  CFR  257.1(a)(1)  and 
(a)(2)  (facilities  and  practices  failing  to 
satisfy  the  criteria  in  part  257  are 
considered  open  dumps  and  constitute 
open  dtunping,  respectively);  40  CFR 
257.2  (definition  of  "open  dump");  and 
40  CFR  258.1(h)  ("Municipal  solid 
waste  landfill  units  failing  to  satisfy 
these  criteria  constitute  open  dumps. 


which  are  prohibited  under  section 
4005  of  RCRA."). 

Because  RCRA  prohibits  open 
dumping,  any  violation  of  these  criteria 
is  illegal  as  a  matter  of  federal  law  (42 
U.S.C  6945(a)).  Nothing  in  RCRA 
suggests  that  the  federal  open  dumping 
prohibition  is  diminished  by  EPA's 
determination,  under  RCRA  section 
40G5(c)(l)(C).  that  a  state  Subtitle  D 
permit  program  is  adequate.  On  the 
contrary,  "the  Subtitle  D  federal  revised 
criteria  are  applicable  to  all  Subtitle  D 
regulated  facilities,  regardless  of 
whether  EPA  has  approved  the  state/ 
tribal  permit  program"  (61  FR  2584. 
2593,  Jan.  26, 1996  (preamble  to 
proposed  STIR  rule)).  Because  Congress 
has  specifically  authorized  citizens  to 
enforce  the  open  dumping  prohibition 
under  RCRA  section  4005(a),  citizens 
may  certainly  enforce  the  first  type  of 
"open  dumping"  criteria  which  are 
contained  in  the  Subtitle  D  federal 
revised  criteria  in  either  an  approved  or 
unapproved  state. 

State  alternative  standards  that  are 
part  of  the  Subtitle  D  federal  revised 
criteria  also  define  open  dumping,  the 
prohibition  of  which  is  enforceable 
under  RCRA  sections  4005(a)  and  7002. 
This  conclusion  follows  inescapably 
from  the  following  reasoning  (based  on 
the  plain  language  of  RCRA  and  EPA's 
implementing  regulations):  (1)  citizens 
may  enforce  the  open  dumping 
prohibition  under  RCRA  section 
4005(a);  (2)  state  alternative  standards 
specifically  allowed  by  the  revised 
criteria  are  a  part  of  those  criteria,  and, 
thus,  define  (in  part)  "open  dumping." 
see,  e.g..  40  CFR  257.1(a)(1)  and  (a)(2): 
40  CFR  258.1(g)  and  (h);  therefore.  (3) 
citizens  may  enforce  compliance  with 
these  approved  state  alternative 
standanls  through  the  open  diunping 
prohibition  of  RCRA  section  4005(a)  and 
the  citizen  suit  provision  of  RCRA 
section  7002(a)(1)(A). 

The  same  reasoning  applies  to  citizen 
suit  enforcement  in  federal  courts  of 
those  requirements  of  a  state  permit 
program  that  are  within  the  scope  of 
discretion  afforded  by  the  revised 
criteria  [i.e..  the  third  type  of  criterion 
where  the  state  steps  into  the  shoes  of 
the  owner  or  operator  to  make  certain 
site-specific  decisions).  The  Subtitle  D 
federal  revised  criteria,  for  example, 
afford  the  owner  or  operator  significant 
discretion  to  select  a  corrective  action 
remedy  and  schedule  (40  CFR 
257.27(a)-(d)  and  40  CFR  258.57(aHd)). 
If  the  state  issues  a  standard  that 
exercises  that  discretion  on  behalf  of  the 
owner  or  operator,  that  state  standard 
becomes  part  of  the  federal  open 
dumping  criteria- 
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RCRA's  principal  citizen  suit 
provision,  section  7002.  authorizes  "any 
person"  to  file  suit  against  any  other 
person  "alleged  to  be  in  violation  of  any 
permit,  standard,  regulation,  condition, 
requirement,  prohibition,  or  order 
which  has  become  effective  pursuant  to 
(RCRAl"  (42  U.S.C.  6972(a)(1)(A)). 
Those  approved  state  alternative 
standards  expressly  provided  for  by 
EPA's  revised  criteria  do  "become 
effiective  pursuant  to"  RCRA  because 
EPA's  approval  of  the  state  program 
gave  that  alternative  state  standard  legal 
effect.  The  revised  criteria  only  allow 
state  alternatives  in  approved  states: 
therefore,  the  alternative  compliance 
options  that  states  may  implement 
under  the  Subtitle  D  federal  revised 
criteria  are  of  no  effect  under  RCRA 
unless  and  until  EPA  approves  the  state 
program  under  RCRA  section  4005(c). 

Similarly,  citizens  also  may  enforce 
under  RCRA  section  7002  the 
requirements  of  a  state  program  where 
those  requirements  are  within  the  scope 
of  discretion  afforded  by  the  Subtitle  D 
federal  revised  criteria.  The  revised 
criteria  contemplate  instances,  for 
example,  where  site-specific  definition 
must  be  given  to  make  the  federal 
criteria  meaningful,  such  as  where  an 
owner  or  operator  must  select  a 
schedule  for  cleanup  of  contaminated 
ground  water.  See  40  CFR  257.27(d)(l- 
8)  and  40  CFR  258.57(d)(l-6).  Once 
such  a  schedule  is  selected,  it 
implements  the  discretion  reserved  by 
the  federal  criterion,  and.  thus,  is 
effective  pursuant  to  RCRA,  within  the 
meaning  of  section  7002(a)(1)(A).  Where 
the  state  stands  in  the  shoes  of  an  owner 
or  operator  in  exercising  the  discretion 
reserved  by  the  revised  criteria,  then  the 
state  standard  would  similarly  become 
enforceable  by  federal  citizen  suit.' 

c.  State  permit  program  provisions 
which  are  not  federally  enforceable. 
EPA  believes,  however,  that  elements  of 
a  state  permit  program  which  are  not 
speciTicaliy  provided  for  in  the  revised 
criteria  as  alternative  standards  or 
which  are  not  within  the  scope  of 
discretion  afforded  by  the  Subtitle  D 


■  Such  a  state  standard  is  enforceable  by  citizens 
without  regard  to  whether  the  stale  has  a  permit 
program  that  has  been  approved  as  "adequate"  by 
EPA  under  RCRA  s«:tioD  4005(c)(lKC).  42  U.S.C 
e94S(c)(l)(C).  This  is  so  because  when  the  state 
exercises  the  discretion  afforded  to  the  owner  or 
operator  to  deHne  a  site-specific  federal 
requirement  under  the  revised  criteria,  that  state 
choice  becomes  incorporated  into  the  federal 
definition  prohibiting  open  dumping  and.  thus,  is 
effective  pursuant  to  RCRA.  This  situation  is 
distinguishable  from  the  second  type  of  criteria 
discussed  above,  i.e..  the  alternative  standards  of  an 
approved  state,  where  the  approval  of  the  state's 
permit  program  is  necessary  before  the  alternative 
standard  becomes  incorporated  into  the  federal 
open  dumping  criteria. 


federal  revised  criteria  have  no  effiact 
pursuant  to  federal  law,  and,  therefore, 
are  not  enforceable  in  federal  court 
under  RCRA  sections  4005(a)  or 
7002(a)(1)(A).  The  MSWLF  revised 
criteria,  for  example,  require  owners  or 
operators  of  MSWLFs  to  ensure  that  the 
concentration  of  methane  (an  explosive 
gas)  does  not  exceed  25  percent  of  the 
lower  explosive  limit  for  methane  in 
facility  structures,  and  that  the  methane 
concentration  does  not  exceed  the  lower 
explosive  limit  for  methane  at  the 
facility  property  boundary  (40  CFR 
258.23(a)).  This  provision,  which  guards 
against  potentially  catastrophic 
explosions  and/or  fires  at  MSWLFs  (56 
FR  at  51051-52),  neither  leaves  room  for 
an  approved  state  to  set  a  more  specific 
standard  nor  provides  the  owner  or 
operator  with  the  discretion  to 
determine  how  some  general  standard 
should  be  articulated  based  on  site- 
specific  factors.  Thus,  if  a  state 
establishes  a  more  stringent  requirement 
for  controlling  explosive  gases,  that 
difTerent  state  standard  would  not  fill  in 
an  area  of  discretion  reserved  by  the 
Subtitle  D  federal  revised  criteria, 
would  not  become  effective  pursuant  to 
RCRA,  and  would  not  be  enforceable  in 
federal  court  by  RCRA  citizen  suit. 
Similarly,  state  standards  that  regulate 
activities  beyond  the  scope  of  the 
revised  criteria — e.g.,  regulating  wastes 
not  regulated  by  the  federal  standards — 
would  not  be  effective  pursuant  to 
RCRA. 

State  adoption  of  such  a  different 
MSWLF  requirement,  however,  does  not 
preclude  citizen  enforcement  under 
RCRA  section  7002  of  the  Subtitle  D 
federal  revised  criteria.  Even  in  a  state 
which  requires  that  methane  gas 
concentrations  not  exceed  10  percent  of 
the  lower  explosive  limit  in  facility 
structures,  for  example,  a  citizen  could 
still  enforce  the  less  stringent  federal 
minimum  requirement  of  not  exceeding 
25  percent  of  the  lower  explosive  limit 
in  facility  structures. 

RCRA  does  not  authorize  citizen 
enforcement  in  federal  court  of  such 
divergent  state  requirements  for  several 
reasons.  The  federal  open  dumping 
criteria  do  not  incorporate  either  state 
standards  beyond  those  provided  for  in 
the  Subtitle  D  federal  revised  criteria  or 
those  state  standards  which  fall  outside 
the  scope  of  the  discretion  afforded  by 
those  revised  criteria.  While  RCRA 
section  7002(a)(1)(A)  permits  citizen 
enforcement  of  requirements  that 
"become  effective  pursuant  to"  RCRA. 
nothing  in  RCRA  Subtitle  D  or  its 
implementing  regulations  gives 
additional  state  requirements — beyond 
those  allowed  by  the  revised  criteria — 
any  legal  efliact.  In  evaluating  state 


permit  programs  under  RCRA  Subtitle 
D,  EPA  is  making  only  a  determination 
as  to  whether  the  state  program  will 
ensure  that  MSWLFs  and  waste  disposal 
units  receiving  CESQG  waste  comply 
with  the  minimum  federal  criteria  (42 
U.S.C.  6945(c)(1)(B)  and  (C)).  The 
statutory  language  of  RCRA  Subtitle  D 
clearly  contemplates  that  while  states 
may  develop  their  own  permit 
programs,  compliance  with  the  Subtitle 
D  federal  revised  criteria  was  to  be  the 
primary  goal  of  those  state  programs. 

Significantly,  unlike  the  state 
authorization  provisions  in  RCRA 
Subtitle  C.  Subtitle  D  state  permit 
programs  do  not  operate  "in  lieu"  of  the 
federal  MSWLF  program.  C/.  42  U.S.C. 
6926(b).  This  has  two  consequences. 
First,  the  Subtitle  D  federal  revised 
criteria  remain  in  effect  in  approved 
states,  as  explained  by  EPA  in  the  STIR 
proposed  rule  (61  FR  2593,  Jan.  26, 
1996).  Second,  except  for  the  alternative 
standards  issued  by  an  approved  state 
Subtitle  D  permit  program,  which  are 
specifically  provided  for  in  the  revised 
criteria  (the  second  type  of  criterion 
discussed).  EPA's  adequacy 
determination  under  RCRA  Subtitle  D 
does  not  make  the  state  program 
"effective  pursuant  to"  RCRA  under 
RCRA  section  7002(a)(1)(A). 

Moreover,  RCRA  section  3009 
specifically  allows  states  to  impose 
hazardous  waste  requirements  under 
Subtitle  C  that  are  more  stringent  than 
the  federal  requirements  (42  U.S.C. 
6929).  In  contrast.  RCRA  Subtitle  D 
contains  no  statutory  language 
specifically  retaining  a  state's  authority 
to  impose  more  stringent  requirements 
than  those  EPA  has  promulgated  under 
RCRA  sections  1008.  2002.  4004,  and 
4010.  While  the  Agency  believes  that 
states  are  free  to  establish  more  stringent 
requirements  for  facilities  receiving 
hazardous  household  waste  and  CESQG 
waste,  such  requirements  are  not 
federally  enforceable  under  Subtitle  D's 
statutory  scheme  (unlike  the  more 
stringent  provisions  of  an  EPA- 
authorized  state  hazardous  waste 
program). 

Inus.  divergent  stat6  Subtitle  D 
standards,  which  fall  outside  the  scope 
of  requirements  provided  in  the  revised 
criteria  or  which  are  more  stringent  than 
the  revised  criteria  are  not  "effective 
pursuant  to"  RCRA  and,  therefore,  not 
enforceable  by  citizen  suit  in  federal 
court.  The  state's  decision  to  impose  a 
different  requirement,  including  a  more 
stringent  requirement,  is  solely  a  matter 
of  state  law  and  policy.  Allowing  citizen 
suits  in  federal  court  to  enforce  the 
federal  minimum  standards,  but  not  to 
enforce  purely  state  standards  not 
contemplated  by  the  revised  criteria, 
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respects  Congress's  intent  for  a  limited 
federal  role  under  "RCRA  Subtitle  D  (as 
compared  to  RCRA  Subtitle  C).  See  42 
U.S.C.  6901(a)(4)  (collection  and 
disposal  of  solid  wastes  should  continue 
to  be  primarily  the  function  of  state, 
regional,  and  local  agencies).^ 

d.  Citizen  enforcement  of  EPA- 
authorized  state  hazardous  waste 
programs.  EPA's  longstanding  view  is 
that  citizens  can  enforce  the  elements  of 
an  authorized  state  hazardous  waste 
program  under  RCRA  Subtitle  C  by 
bringing  an  action  under  RCRA  section 
7002.  See  49  FR  48300.  48304  (Dec.  12, 
1984)  ("it  is  the  EPA's  position  that  the 
citizen  suit  provision  of  RCRA  is 
available  to  all  citizens  whether  or  not 
a  state  is  authorized.").  The  Agency's 
position  that  authorized  state  hazardous 
waste  programs  are  enforceable  by 
citizens  is  supported  by  the  statutory 
structure  of  RCRA  Subtitle  C. 

In  adopting  hazardous  waste 
programs,  states  must  ensure  that  their 
programs  are  at  least  equivalent  to  the 
federal  program,  although  state 
programs  can  be  more  stringent.  42 
U.S,C,  sections  6926(b)  and  6929.  Once 
the  (potentially  more  stringent)  state 
program  is  authorized  by  H'A,  that 
program  operates  "in  lieu  of'  the  federal 
program.  42  U.S.C.  6926(b).  Moreover. 
RCRA  specifically  envisions  that  EPA 
will  enforce  the  requirements  of  an 
authorized  state  hazardous  waste 
program  by  authorizing  EPA  to  take 
enforcement  action  against  violations 
which  occur  in  a  state  with  an 
authorized  Subtitle  C  program.  42 
U.S.C.  6928(a)(2);  see  U.S.  v.  Bethlehem 
Steel  Corp..  829  F.Supp.  10123. 1045 
(N.D.  Ind.  1993)  ("United  States  has 
concurrent  authority  to  enforce  those 
portions  of  the  RCRA  hazardous  waste 
management  program  that  EPA  has 
authorized  a  state  to  enforce."),  aff'd,  38 
F.3d  862  (7th  Cir.  1994).  In  such 
circumstances,  EPA  authorization  of  the 
state  program  gives  that  state  program 
legal  effect  under  federal  law — i.e.,  the 
state  program  "becomes  effective 
pursuant  to  RCRA."  The  state  program 
thus  is  citizen  enforceable  under  the 
plain  language  of  RCRA  section  7002. 

Given  fliat  Subtitle  C  specifically 
allows  states  to  develop  more  stringent 
requirements  for  hazardous  waste  and 
provides  that  such  state  requirements 
operate  in  lieu  of  federal  requirements. 


'  Because  of  the  unique  structure  and  language  of 
RCRA  Subtitle  D.  EPA's  position  on  whether  state 
requirements  contained  within  an  EPA-approved 
RCRA  Subtitle  D  permit  or  other  prior  approval 
program  are  enforceable  by  citizens  does  not  have 
any  bearing  on  issues  related  to  citizen  suit 
enforcement  of  state  programs  under  other 
environmental  statutes,  such  as  the  Clean  Water  Act 
and  the  Clean  Air  Act. 


EPA  Iwlieves  that  citizens  can  enforce 
requirements  of  an  authorized  state 
hazardous  waste  program  which  are 
more  stringent  than  die  federal 
requirements.  However,  those 
requirements  of  an  authorized  state 
hazardous  waste  program  which  are 
broader  in  scope  than  those  in  the 
federal  hazardous  waste  program  are  not 
federally-authorized  and  are  not 
enforceable  by  citizens  in  federal  courts. 
See  40  CFR  271.1(I)(1)  and  (2)(states  are 
authorized  to  adopt  more  stringent, 
standards  but  standards  which  have  a 
greater  scope  of  coverage  than  the 
federal  requirements  do  not  become  part 
of  the  federally-authorized  program). 

IV.  Summary  of  Comments  and  EPA 
Response 

A.  Overview 

More  than  twenty  entities  submitted 
comments  in  response  to  the  proposed 
STIR.  Commenters  represented  various 
interests,  including  state  agencies,  tribal 
governments,  a  waste  management 
company,  and  a  nonaffiliated 
individual.  Because  the  D.C.  Circuit 
Court's  decision  in  Backcountry  Against 
Dumps  v.  EPA  precludes  approval  by 
EPA  of  tribal  programs  under  RCRA 
Subtitle  D,  the  Agency  is  not  responding 
to  comments  that  relate  solely  to  Indian 
Country  and  has  deleted  the  mechanism 
for  approving  tribal  programs  from 
today's  final  SIR. 

Additionally,  the  Agency  has 
carefully  considered  all  other  comments 
during  development  of  today's  final 
rule.  Apart  from  the  deletion  of 
references  to  tribal  permit  programs,  the 
final  SIR  contains  only  minor  changes 
from  the  proposed  rule.  Commenters 
clearly  did  not  favor  imposing 
additional  requirements  or 
incorporating  major  changes  to  the 
proposed  rule.  This  section  presents  a 
summary  of  the  major  comments  on  the 
proposed  STIR. 

B.  General  Comments  and  Agency 
Response 

1.  Already  Approved  Programs 

Comment:  Several  commenters 
expressed  concern  that  today's  rule 
would  include  changes  from  the 
proposed  STIR  that  would  necessitate 
major  revisions  to  already  approved 
programs.  These  commenters  requested 
assurance  that  the  final  rule  would  not 
require  reapproval  of  already  approved 
permit  programs. 

Response:  Except  for  the 
modifications  discussed  in  Section  V  of 
this  preamble,  today's  rule  is  unchanged 
from  the  draft  proposed  STIR  that  states 
used  as  guidance  in  developing  their 
Subtitle  D  permit  programs.  The  Agency 


provided  opportunities  for  public 
comments  and  public  hearings  on  the 
state  MSWLF  permit  programs  that  have 
been  approved  to  date  and  received  few 
significant  comments  on  the  criteria 
used  as  a  basis  for  approval.  Since  this 
final  rule  establishes  essentially  the 
same  approval  procedures  and 
standards  used  in  approving  those 
states,  states  with  approved  permit 
programs  need  not  reapply  for  approval. 
Language  clearly  stating  that  previously 
approved  Subtitle  D  state  fwrmit 
programs  will  not  require  resubmission 
of  an  application  for  approval  to  meet 
the  requirements  of  today's  final  rule 
has  been  added  to  §  239.2(a)(2).  New 
applications  for  such  already-approved 
states  will  only  be  necessary  when  state 
permit  programs  are  modified  as 
described  in  §  239.12.  It  remains 
necessary,  however,  to  promulgate 
today's  rule  to  provide  a  framework  for 
modifications  of  approved  j>ermit 
programs,  to  establish  procedures  for 
withdrawal  of  approvals,  and  to  finalize 
the  process  for  hiture  program 
approvals,  including  approvals  for 
programs  that  allow  for  CESQC^  waste 
disposal  at  non-municipal,  non- 
haurdous  waste  disposal  units. 

2.  Adequacy  Determinations 

Comment:  Several  commenters 
expressed  concern  that  the  regulations 
as  proposed  do  not  provide  adequate 
review  of  state  programs  to  determine  if^ 
they  are  sufficient  to  enforce  the 
prohibition  on  open  dumping  and  meet 
the  Subtitle  D  federal  revised  criteria. 
These  commenters  believed  that  the 
proposed  rule  should  require  EPA  to 
review  the  level  of  staffing  and  the 
technical  capabilities  of  state  programs 
as  a  component  of  the  adequacy 
determination. 

Response:  Due  to  the  site-specific 
nature  of  ensuring  compliance  with  the 
Subtitle  D  federal  revised  criteria,  the 
Agency  is  not  requiring  specific 
resources  and/or  staffing  for  approved 
programs.  Today's  rule  requires  that 
approved  state  programs  have  adequate 
authorities  and  procedures  to  allow 
them  to  take  action  as  needed  to  ensure 
compliance  with  the  requirements, 
including  staffing  and  technical 
capabilities.  It  does  not  prescribe 
specific  permitting  procedures  or 
enforcement  and  compliance 
monitoring  activity  levels  or  tasks. 
Diffierent  states  will  have  different 
resource  requirements.  State  strategies 
for  ensuring  compUanoe  must  allow  the 
states  flexibility  in  determining  the  best 
allocation  of  resources.  State  program 
applications  must  include  a  discussion 
of  the  resources  that  the  state  has 
available  to  carry  out  its  program  and. 
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in  certain  cases  (e.g.,  where  state 
resources  clearly  are  insufficient), 
resource  information  provided  by  the 
state  may  be  used  to  make  a 
determination  of  inadequacy. 

3.  State  Self-Certification 

Comment:  Several  commenters 
suggested  that  EPA  include  state  self- 
certincation  provisions  in  the  final  rule 
to  reduce  the  burden  on  states  and  EPA. 
Commenters  suggested  that  such 
provisions  would  allow  states  to  make 
their  own  determinations  for  permit 
program  approvals  and  modincations. 

Response:  RCRA  section  4005(c)(1)(C) 
directs  EPA  to  determine  whether  state 
permit  programs  are  adequate  to  ensure 
compliance  with  the  Subtitle  D  federal 
revised  criteria.  EPA  does  not  believe 
allowing  self-certification  without  an 
independent  EPA  determination  fulfills 
its  obligations  under  RCRA  section 
4005(c)(1)(C).  which  requires  the 
Agency,  rather  than  the  state,  to  make 
the  final  determination  of  adequacy  for 
state  Subtitle  D  permit  programs.  □'A 
recognizes  the  potential  benefits  of 
flexibility  to  MSWLF  owners  and 
operators  in  states  with  approved 
programs,  and  will  make  every  effort  to 
complete  its  adequacy  determinations  in 
accordance  with  the  timeframe  cited  in 
section  III.  C.  2..  Table  1.  of  this 
preamble. 

As  indicated  previously,  EPA  has 
developed  a  streamlined  process  that 
simplifies  the  adequacy  determination 
process  for  certain  state  permit 
programs  or  other  systems  of  prior 
approval  that  address  requirements  for 
non-hazardous,  non-municipal  waste 
disposal  units  that  receive  CESQG 
hazardous  waste.  In  many  states, 
disposal  units  receiving  CESQG 
hazardous  waste  are  already  subject  to 
standards  contained  in  a  state  MSWLJ 
permit  program  that  EPA  has  approved 
or  in  a  state  hazardous  waste  permit 
program  that  EPA  has  authorized  (61  FR 
34252.  34264.  )uly  1.  1996).  In  such 
cases,  as  discussed  previously  in  this 
preamble,  the  Agency  believes  that  a 
streamlined  review  process  is 
appropriate.  EPA  expects  that  such  a 
process  will  significantly  reduce 
burdens  on  states. 

4.  Criminal  Penalty  Authority 

Comment:  Several  commenters 
expressed  the  belief  that  states  should 
not  be  required  to  have  criminal  penalty 
authority  for  permit  violations  because, 
while  not  all  states  have  criminal 
penalty  authority,  many  have  strong 
civil  enforcement  authority. 

Response:  The  Agency  agrees  with  the 
commenters.  Although  EPA  asked  for 
comment  on  the  issue  of  criminal 


penalty  authority  for  permit  violations 
(61  FR  2584,  2597,  Jan.  26, 1996),  the 
Agency  did  not  propose  that  states  must 
have  such  authority  as  a  prerequisite  for 
program  approval.  Effective 
enforcement  programs  include  an 
appropriate  means  to  deter  violations 
and,  when  violations  occur,  to  take 
action  to  bring  violators  into 
compliance.  Although  several 
environmental  statutes  other  than  RCRA 
contain  language  requiring  states  to 
have  criminal  penalty  authority,  the 
Agency  believes  that  effective 
administrative  and  civil  enforcement 
programs  can  ensure  compliance  under 
RCRA  Subtitle  D.  The  decision  to 
establish  criminal  enforcement  penalty 
provisions  for  Subtitle  D  criteria  has 
been  and  will  continue  to  be  at  the 
discretion  of  individual  states. 

5.  Judicial  Review 

Comment:  Two  commenters 
expressed  their  view  that  strong  public 
participation  can  only  be  ensured  by 
allowing  judicial  review  of  state  agency 
permit  decisions. 

Response:  RCRA  Subtitle  D  does  not 
require  judicial  review  of  the 
requirements  for  approval  of  state 
permit  programs,  nor  does  it  mandate 
states  to  require  judicial  review  of 
individual  permit  decisions.  Further, 
not  all  states  have  judicial  review 
provisions  for  permitting  decisions. 
Providing  a  requirement  for  judicial 
review  would  require  a  change  in 
statutory  authority  and  is  beyond  the 
scope  of  today's  rulemaking. 

under  RCRA  section  7004(b),  EPA  is 
to  encourage  public  participation,  llie 
public  participation  provisions  in 
section  7004(b)  and  in  this  rule  are 
designed  to  ensure  that  the  public  is 
informed  of  decisions  affecting  solid 
waste  management  in  their  community. 
This  rule  requires  approved  states  to 
have  public  participation  procedures  for 
permit  issuance  and  post-permit  action 
and  to  provide  for  public  intervention  in 
civil  enforcement  proceedings.  EPA 
believes  these  requirements  encourage 
public  participation  as  prescribed  under 
RCRA  section  7004(b). 

In  addition,  under  RCRA  section 
7002(a),  citizens  may  file  actions  in 
federal  court  to  enforce  the  Subtitle  D 
federal  revised  criteria  for  MSWLFs  and 
non-municipal,  non-hazardous  disposal 
units  that  receive  CESQG  hazardous 
waste.  Further,  as  discussed  earlier,  EPA 
believes  that  citizens  may  also  Hie 
actions  under  RCRA  section  7002(a)  to 
enforce  (1)  alternative  state  standards 
specifically  provided  for  in  the  Subtitle 
D  federal  revised  criteria  and  (2)  state 
standards  that  exercise  the  discretion 
which  the  revised  criteria  provide  to  the 


owner  or  operator,  e.g.,  selection  of  a 
corrective  action  remedy  and  schedule. 

6.  Public  Notification 

Comment:  A  commenter  stated  that 
the  rule  should  be  modified  to  provide 
public  notice  in  the  Federal  Register 
whenever  the  Agency  has  information 
that  may  potentially  lead  to  withdrawal 
of  a  previous  adequacy  determination  ^ 
for  a  state  program.  The  commenter 
suggested  that  40  CFR  239.12  and  40 
CFR  239.13  be  modified  to  assure 
adequate  public  notice,  including  notice 
to  the  regulated  community,  of 
information  that  could  threaten  the 
approved  status  of  a  state  program. 

Response:  EPA  agrees  with  the 
commenter  that  public  notice  and 
participation  in  evaluating  a  state 's- 
permit  program  is  important.  Existing 
regulations  found  in  40  CFR  part  256  do 
require  states  to  solicit  public  reaction 
and  recommendations  by  allowing  for 
public  input  when  state  legislation  or 
regulations  are  being  considered.  40 
CFR  256.62.  Thus,  if  regulations 
imderlying  a  state's  approved  permit 
program  are  being  revised  because  of  the 
Agency's  re-evaluation  of  that  program, 
the  state  may  hold  a  public  hearing  in 
accordance  with  the  state  administrative 
procedure  act.  40  CFR  256.2(a).  In 
addition,  states  are  free  to  use  their  own 
public  involvement  provisions  to  solicit 
public  comments  and  involvement 
when  a  question  arises  as  to  the 
continued  adequacy  of  an  approved 
program  which  does  not  involve  a 
change  to  state  legislation  or 
regulations. 

Furthermore,  to  provide  for  a  greater 
level  of  public  input  concerning  the 
withdrawal  of  an  approved  state 
program,  EPA  has  decided  to  extend  the 
time  for  public  comment  of  a  Regional 
Administrator's  tentative  withdrawal 
determination  and  on  revised  and 
amended  applications  fit>m  30  days  to 
60  days.  These  revisions  to  the  proposed 
rule  can  be  found  in  §§  239.12(g)(1)  and 
239.13(g). 

In  conclusion,  with  these  revisions, 
the  Agency  believes  that  the  public 
notification  and  participation 
procedures  delineated  in  40  CFR  239.12, 
"Modifications  of  State  Programs,"  and 
40  CFR  239.13,  "Criteria  and  Procedures 
for  Withdrawal  of  Determination  of 
Adequacy,"  in  this  final  rule  will 
provide  sufficient  public  involvement  in 
the  determination  process.  EPA  believes 
that  these  modified  procedures  for 
public  involvement  are  protective  of 
public  interest,  human  health,  and  the 
environment,  and.  at  the  same  time, 
discourage  unwarranted  claims  against 
adequate  programs. 
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7.  Conflicts  of  Interest 

Comment:  One  commenter  was 
concerned  about  the  potential  conflict  of 
interest  involved  when  local 
government  entities  issue  landfill 
permits  to  themselves.  The  commenter 
suggested  that  the  final  rule  should 
include  a  provision  to  preclude  local 
government  agencies  from  issuing  and 
enforcing  permits  where  they  ovm  or 
operate  die  facility. 

Response:  Because  the  effort  required 
to  manage  and  regulate  mimicipal  solid 
waste  and  non-mimicipal,  non- 
hazardous  solid  waste  dictates  that  the 
actual  day-to-day  work  take  place  at 
both  state  and  local  levels,  the  final  rule 
allows  local  agencies  an  implementation 
role  where  lead  state  agencies 
demonstrate,  in  the  application  for 
permit  program  approval,  that  the  local 
agencies  will  ensure  compliance  and 
will  operate  under  statewide  authorities. 
As  it  did  in  the  preamble  to  the 
proposed  rule  (61  FR  2594,  Jan.  26, 
1996).  the  Agency  continues  to 
encourage  states  to  work  closely  with 
local  implementing  agencies  and 
provide  oversight  so  that  problems,  such 
as  local  conflicts  of  interest,  are 
prevented.  Under  §  239.4.  the  narrative 
description  of  state  permit  programs 
must  include  a  delineation  of  the 
jurisdiction  and  responsibilities  of  all 
implementing  agencies  and  a 
description  of  the  procedures  for 
coordinating  responsibilities  among 
those  agencies.  EPA  does  not  believe  it 
necessary  to  preclude  a  local 
implementing  agency  from  issuing  and 
enforcing  permits  when  there  is  state 
compliance  oversight. 

8.  Permit  Program  Modifications 

QAiment:  One  commenter  noted  that, 
as  proposed.  40  CFR  239.12(d).  which 
addresses  notification  requirements  for 
states,  could  be  interpreted  to  require 
approved  states  to  notify  EPA  of  all 
permit  program  modifications.  The 
commenter  recommended  revising  the 
language  to  identify  those  program 
modifications  that  require  notification. 

Response:  The  Agency  agrees  that  the 
program  modifications  for  which 
notification  would  be  required  under 
§  239.12(d)  are  only  those  delineated 
elsewhere  in  §239.12.  Section  23g.l2(d) 
now  reads:  "states  must  notify  the 
appropriate  Regional  Administrator  of 
all  permit  program  modifications 
required  in  paragraphs  (b)  and  (c)  of 
this  section  within  a  time-frame  agreed 
upon  by  the  State  Director  and  the 
Regional  Administrator." 


9.  Partial  Withdrawal  of  State  Permit 
Programs 

Comment:  One  commenter  stated  that 
because  the  rule  would  provide  that  a 
state's  permit  program  could  be  partially 
approved,  the  rule  should  also  provide 
that  EPA  could  withdraw  approval  for 
only  certain  portions  or  elements  of  a 
state's  permit  program,  e.g.  issuance  of 
a  partial  withdrawal  determination. 

Response:  The  Agency  agrees  with 
this  comment  and  believes  that  in 
certain  cases  it  may  be  appropriate  to 
withdraw  approval  of  only  certain 
elements  of  a  state's  approved  permit 
program  rather  than  to  withdraw  an 
adequacy  determination  for  an  entire 
program.  EPA  has  included  language  in 
§  239.13  which  clarifies  that  EPA  could, 
if  appropriate,  withdraw  approval  for 
only  certain  portions  or  elements  of  a 
state's  permit  program. 

V.  Changes  to  Final  Rule 

A.  Revised  Wording  in  40  CFR 
239.2(a)(2) 

Several  commenters  requested 
assiuance  that  promulgation  of  the  final 
SIR  would  not  require  major  revisions 
to,  or  reapproval  of,  already  approved 
state  permit  programs.  40  CFR 
239.2(a)(2)  contains  clear  language 
stating  EPA's  belief  that  today's  rule 
does  not  contain  changes  from  the 
propped  STIR  that  would  require  such 
revisions  or  reapprovals  for  fully 
approved  programs  or  for  approved 
elements  of  partially  approved 
programs. 

B.  Revised  Wording  in  40  CFR  239.12(d) 

As  noted  in  section  IV.  Response  8. 
because  of  potential  confusion  involving 
the  proposed  wording  of  40  CFR 
239.12(d),  the  Agency  has  revised  the 
wording  in  today's  final  rule  to  clarify 
the  intent  of  that  section.  In  the 
proposed  STIR.  §  239.12(d)  could  have 
been  interpreted  to  require  approved 
states  to  notify  EPA  of  all  permit 
program  modifications.  The  Agency  has 
modified  §  239.12(d)  to  now  read: 
"states  must  notify  the  appropriate 
Regional  Administrator  of  all  permit 
program  modifications  required  in 
paragraphs  (b)  and  (c)  of  this  section 
within  a  time-frame  agreed  by  the  State 
Director  and  the  Regional 
Administrator."  This  change  should 
clarify  the  reference  in  §  239.12(d). 

C.  Revised  Wording  in  40  CFR  239.13 

One  commenter  requested  that  the 
Agency  allow  issuance  of  a  partial 
withdrawal  of  a  determination  of 
adequacy  for  only  certain  portions  or 
elements  of  a  state's  permit  program. 


EPA  has  modified  §  239.13  to  allow  for 
such  partial  withdrawals. 

D.  Increase  in  Public  Comment  Period 
for  Revisions  and  Withdrawals 

To  ensure  that  the  public  has 
adequate  time  to  provide  input  on  an 
Agency  re-evaluation  of  already 
approved  state  permit  program,  EPA  is 
extending  the  time  for  public  comment 
on  tentative  withdrawal  determinations 
(40  CFR  239.12(g)(1))  and  on  revised 
and  amended  applications  (40  CFR 
239.13(g))  from  30  to  60  days. 

E.  Deletion  of  References  to  Tribes 

On  October  29, 1996.  the  United 
States  Court  of  Appeals  for  the  DC 
Qrcuit  (in  Backcountry  Against  Dumps 
V.  EPA,  100  F.  3d  147  (D.C.  Qr.  1996)) 
rejected  EPA's  argument  that  section 
4005(c)(1)(C)  of  RCRA.  which  requires 
EPA  to  review  and  detomine  the 
adequacy  of  state  permitting  programs 
or  other  systems  of  prior  approval, 
authorized  the  Agency  to  review  and 
approve  tribal  programs.  Because  the 
Court  ruled  that  EPA  cannot  approve 
tribal  MSWLF  permitting  programs 
under  RCRA,  owners  and  operators  in 
Indian  Country  cannot,  through  tribal 

Srogram  approval,  take  advantage  of  the 
exibility  in  implementing  the  Subtitle 
D  tederal  revised  criteria  that  is 
available  in  states  with  approved  permit 
programs.  To  reflect  the  court  decision, 
references  to  tribes  have  been  deleted 
from  this  final  rule,  and  definitions  for 
state  and  state  director  have  been 
revised.  With  regard  to  providing 
flexibility  to  MSWLF  owners  and 
operators  in  Indian  Country,  the  Court 
noted  that  EPA  need  not  wait  for 
Congress  to  revise  section  4005(c)(1)(C) 
of  RCRA.  Without  suggesting  any 
disagreement,  the  Court  indicated  that 
all  parties  to  the  case  (EPA.  the  Campo 
Band,  and  Backcountry  Against  Dumps) 
"agreed  that  the  Campo  Band  could  seek 
EPA  approval  for  a  site-specific 
regulation  which  would  satisfy  both 
RCRA  and  the  tribe's  desire  for 
flexibility  in  designing  and  monitoring 
a  landfill  on  its  reservation" 
[Backcountry  Against  Dumps  v.  EPA. 
100  F.3d  at  150).  To  meet  its  goal  of 
providing  warranted  flexibility  quickly 
and  efficiently  to  owners  and  operators 
in  Indian  country,  including  tribal 
government  owners  and  operatOTS.  the 
Agency  proactively  issued  site-specific 
rulemaking  guidance  consistent  with 
the  Court's  suggestion.  Owners  or 
operators  wishing  to  request  such  rules 
should  consult  the  docximent  entitled 
"Site-Specific  Flexibility  Requests  for 
Municipal  Solid  Waste  Landfills  in 
Indian  Country"  (EPA  530-R-97-016). 
The  dociunent  is  available  through  the 
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RCRA  Hotline  (see  For  Further 
Information  Contact  above). 

F.  Approval  Standards  for  State  CESQG 
Permit  Programs 

In  accordance  with  ROIA  section 
4010(c).  EPA  has  promulgated  revised 
criteria  for  both  facilities  receiving 
hazardous  household  waste  (40  CFR 
part  258)  and  facilities  that  receive 
CESQG  hazardous  waste  (40  CFR  part 
257.  subpart  B).  Under  RCRA  section 
4005(c)(1)(B),  states  are  required  to 
adopt  and  implement  permit  programs 
or  other  systems  of  prior  approval  (here, 
collectively  termed  "permit  programs) 
for  both  sets  of  revised  criteria. 

In  January  1996.  when  EPA  proposed 
the  STIR  rule  (61  FR  2584),  the  Agency 
had  already  promulgated  the  MSWLF 
revised  criteria  (56  FR  50978,  Oct.  9, 
1991),  but  was  still  developing  the 
standards  for  non-municipal,  non- 
hazardous  disposal  units  that  receive 
CESQG  hazardous  waste.  Thus, 
although  EPA  has  since  promulgated  the 
CESQG  revised  criteria  (61  FR  34252, 
July  1,  1996),  the  proposed  STIR 
focused  mainly  on  criteria  for  evaluating 
state  MSWLF  permit  programs.  It  has 
always  been  EPA's  intent,  however,  that 
the  approval,  modification,  and 
withdrawal  standards  to  be  established 
in  the  STIR  (now  SIR)  would  also  apply 
to  state  programs  for  disposal  units 
receiving  CESQG  hazardous  waste.  This 
is  evidenced  by  the  proposed  rule 
language  itself  and  a  number  of 
statements  EPA  has  made  in  Federal 
Register  notices  related  to  both  this 
rulemaking  and  the  CESQG  revised 
criteria. 

First,  EPA  proposed  that  the 
provisions  of  the  SIR  rule  would  be 
applicable  to  all  state  permit  programs 
that  RCRA  section  4005(c)(1)(B)  requires 
states  to  adopt  and  implement  (61  FR 
2584,  2601,  Jan.  26, 1996  (proposed 
§239.1)).  As  discussed  above,  such 
permit  programs  include  state  programs 
for  disposal  units  receiving  CESQG 
hazardous  waste. 

Second,  EPA  proposed  that  states 
seeking  an  adequacy  determination 
would  need  to  submit  an  application 
that  identified  the  scope  of  the  program 
for  which  the  state  is  seeking  approval, 
i.e.,  which  class  of  "Subtitle  D  regulated 
facilities"  are  covered  by  the  application 
(61  FR  2584,  2602  (proposed  §  239.3)). 
The  Agency  proposed  to  define 
"Subtitle  D  regulated  facilities"  to  mean 
all  "solid  waste  disposal  facilities 
subject  to  the  revised  criteria 
promulgated  by  EPA  under  RCRA 
section  4010(c)"  (61  FR  2584.  2602 
(proposed  §  239.2)).  Such  facilities 
include  disposal  units  that  receive 
CESQG  hazardous  waste. 


Third,  although  the  STIR  proposal 
indicated  that  the  CESQG  rulemaking 
may  address  "as  appropriate"  the 
requirements  for  EPA  approval  of  non- 
municipal,  non-hazardous  state  permit 
programs  (61  FR  2584,  2585),  the 
Agency  also  has  indicated  in  the  CESQG 
rulemaking  notices  that  the  standards  to 
be  established  in  the  SIR  rule  would  be 
generally  applicable  to  the  Agency's 
evaluation  of  state  permit  programs  for 
disposal  units  that  accept  CESQG 
hazardous  waste.  In  proposing  the 
revised  criteria  for  non-municipal,  non- 
hazardous  waste  disposal  units,  for 
example.  EPA  stated  that  "the  process 
that  the  Agency  will  use  in  evaluating 
the  adequacy  of  state  programs  will  tw 
set  forth  in  a  separate  rulemaking,  the 
State/Tribal  Permit  Program 
Determination  of  Adequacy"  (60  FR 
30964,  30979,  June  12,  1995).  EPA  also 
stated  in  the  proposed  CESQG  rule  that 
the  process  for  evaluating  state  CESQG 
programs  would  be  the  same  as  that 
process  used  for  evaluating  state 
MSWLF  permitting  programs  and  that 
states  would  need  to  meet  the 
procedural  and  administrative 
requirements  identified  in  the  STIR 
rulemaking.  Id. 

Finally,  in  that  same  Federal  Register 
notice,  EPA  indicated  that  in 
determining  the  adequacy  of  state 
programs  established  to  permit  disposal 
units  receiving  CESQG  hazardous  waste, 
the  Agency  intended  to  evaluate  the 
state's  program  for  its  comparability  to 
the  Subtitle  D  federal  revised  criteria  for 
location,  ground- water  monitoring,  and 
corrective  action  standards  to  be 
promulgated  for  those  waste  disposal 
units  receiving  CESQG  hazardous  waste. 
(See  60  FR  30979,  June  12, 1995.  "*   *  * 
for  the  purpose  of  determining  adequacy 
and  granting  approval  of  state  CESQG 
programs,  only  the  proposed  technical 
amendments  to  40  CFR  257.5  through 
257.30  will  be  evaluated.")  Thus,  to 
clarify  this  intent,  EPA  has  added 
provisions  to  40  CFR  239.6  that  set  forth 
the  reqtiirements  for  state  permit 
programs  pertaining  to  non-municipal, 
non-hazardous  waste  disposal  units  that 
receive  CESQG  hazardous  waste. 

These  provisions  (40  CFR  239.6(f)) 
require  that  states  have  the  authority  to 
impose  standards  for  waste  disposal 
units  receiving  CESQG  hazardous  waste. 
These  standards  are  comparable  to  those 
found  in  the  Subtitle  D  federal  revised 
criteria  (40  CFR  part  257.  subpart  B). 
States  must  also  ensure  that  new  and 
existing  waste  disposal  units  receiving 
CESQG  hazardous  waste  have  pwrmits 
that  incorporate  conditions  to  ensure 
compliance  with  the  Subtitle  D  federal 
revised  criteria  in  40  CFR  part  257, 
subpart  B.  The  other  requirements  for 


public  participation,  compliance 
monitoring,  and  enforcement  contained 
in  the  SIR  rule  must  also  be  satisfied  to 
obtain  EPA  approval  of  a  state  CESQG 
permit  program. 

G.  Process  for  Approval  of  State  CESQQ 
Permit  Programs 

EPA  proposed  not  to  use  a 
streamlined  process  to  review  revised 
applications  for  approval  of  state  permit 
programs  that  relate  to  additional 
classifications  of  Subtitle  D  regulated 
facilities  (61  FR  2584.  2599).  Such 
additional  classifications  would  include 
non-municipal,  non-hazardous  waste 
disposal  units  that  receive  CESQG 
hazardous  waste.  However,  in 
promulgating  the  revised  criteria  for 
such  CESQG  hazardous  waste  disposal 
units  (40  CFR  part  257,  subpart  B).  EPA 
indicated  it  was  re-evaluating  the  use  of 
a  streamlined  process,  and  that  a  final 
decision  would  be  reached  when  the 
Agency  issued  the  final  STIR  (now  SIR) 
rule  (61  FR  34252.  34264.  July  1. 1996). 

EPA  has  discussed  this  issue  with 
states  and  has  decided  to  utilize  a 
streamlined  process  for  review  of  state 
CESQG  permit  programs  in  certain 
circumstances.  As  indicated  above,  for 
example,  the  Agency  intends  to  use  a 
streamlined  review  process  to  make 
adequacy  determinations  for  state 
CESQG  permit  programs  where  EPA  has 
previously  reviewed  a  state  permitting 
program,  determined  that  it  meets 
statutory  requirements,  and  thus 
authorized  the  program  under  RCRA 
Subtitle  C  or  approved  it  under  Subtitle 
D  (40  CFR  part  258).  if  the  state  requires 
that  CESQG  hazardous  waste  be 
disposed  of  in  permitted  facilities 
meeting  Subtitle  C  requirements  or  the 
MSWLF  criteria.  In  such  cases,  EPA 
believes  the  state  is  already  meeting  the 
40  CFR  part  257,  subpart  B  CESQG 
hazardous  waste  disposal  requirements 
because  the  location  restrictions, 
ground-water  monitoring,  and  corrective 
action  standards  required  by  40  CFR 
part  257.  subpart  B  are  a  subset  of  the 
requirements  for  authorized  RCRA 
Subtitle  C  permit  programs  or  approved 
Subtitle  D  MSWLF  programs.  Because 
these  programs  have  been  approved  by 
EPA.  there  is  no  need  for  the  Agency  to 
conduct  an  additional  review  for  the 
part  257,  subpart  B  program.  Further, 
EPA  believes  that,  because  the 
requirements  of  an  authorized  Subtitle  C 
program  or  an  approved  MSWLF 
program  are  clearly  equal  to  or  more 
stringent  than  those  contained  in  the 
Subtitle  D  federal  revised  criteria  for 
CESQG  hazardous  waste  disposal  units, 
a  more  streamlined  approval  process  is 
appropriate.  Streamlined  adequacy 
determinations  will  be  published  in  the 
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near  future  for  states  with  programs  that 
meet  the  criteria  for  streamlined 
approval. 

VI.  Regulatory  Assessments 

A.  Executive  Order  12866:  Assessment 
of  Potential  Costs  and  Benefits 

Under  Executive  Order  12866  (58  FR 
51735.  October  4. 1993),  the  Agency 
must  determine  whether  any  proposed 
or  final  regulatory  action  is 
"significant,"  and  therefore,  subject  to 
OMB  review  and  the  requirements  of 
the  Executive  Order.  The  order  defines 
"significant  regulatory  action"  as  one 
that  is  likely  to  result  in  a  rule  that  may: 

(a)  Have  an  annual  effect  on  the 
economy  of  $100  million  or  more,  or 
adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
State,  local,  or  tribal  governments  or 
communities; 

(b)  Create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  plaimed  by  another  Agency: 

(c)  Materially  alter  the  budgetary 
impact  of  entitlements,  grants,  user  fees, 
or  loan  programs,  or  the  rights  and 
obligations  of  recipients  thereof:  or 

(d)  Raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  the  Executive  Order. 

The  Office  of  Management  and  Budget 
(OMB)  has  notified  EPA  that  it 
considers  this  a  "significant  regulatory 
action."  EPA  has  submitted  this  action 
to  OMB  for  review.  Changes  made  in 
response  to  OMB  suggestions  or 
recommendations  will  be  documented 
in  the  public  record. 

Requirements  for  state  permit 
programs  as  outlined  in  this  rule  will 
not  add  substantial  costs  beyond  those 
already  imposed  under  the  Subtitle  D 
federal  revised  criteria.  Regardless  of 
this  regulation,  RCRA  section 
4005(c)(1)(B)  requires  all  states  to 
develop  and  implement  permit 
programs  to  ensure  compliance  with  the 
Subtitle  D  federal  revised  criteria.  EPA 
believes  that  the  final  SIR  does  not 
impose  a  major  increase  in  costs  over 
and  above  any  costs  that  RCRA  section 
4005(c)(1)(B)  already  imposes  on  states. 
The  use  of  the  streamlined  process  for 
state  CESQG  permit  program  approval 
when  the  Agency  has  previously 
deemed  a  state  permitting  program  to 
meet  all  statutory  requirements  and  if 
the  state  requires  CESQG  disposal  in  a 
permitted  facility,  further  minimizes 
any  additional  costs  likely  to  be 
incurred  by  the  states. 


B.  Regulatory  Flexibility  Act 

Pureuant  to  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601  et  seq.,  as  amended  by 
the  Small  Business  Regulatory 
Enforcement  Fairness  Act  (SBREFA)  of 
1996)  whenever  an  agency  is  required  to 
publish  a  notice  of  rulemaking  for  any 
proposed  or  final  rule,  it  must  prepare 
and  make  available  for  public  comment 
a  regulatory  fiexibility  analysis  that 
describes  the  effect  of  the  rule  on  small 
entities  (i.e.,  small  businesses,  small 
organizations,  and  small  governmental 
jurisdictions).  However,  no  regulatory 
flexibility  analysis  is  required  if  the 
head  of  an  agency  certifies  the  rule  will 
not  have  a  significant  adverse  economic 
impact  on  a  substantial  number  of  small 
entities. 

SBREFA  amended  the  Regulatory 
Flexibility  Act  to  require  Federal 
agencies  to  provide  a  statement  of  the 
factual  basis  for  certifying  that  a  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  The  following  discussion 
explains  EPA's  determination. 

The  Agency  has  determined  that 
today's  final  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities, 
since  the  rule  has  direct  effects  only  on 
state  agencies.  Therefore,  no  RFA  has 
been  prepared.  Based  on  the  foregoing 
discussion,  I  hereby  certify  that  this  rule 
will  not  have  a  significant  adverse 
economic  impact  on  a  substantial 
number  of  small  entities. 

C.  Unfunded  Mandates  Reform  Act 

Title  n  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA),  Public 
Law  104-4,  establishes  requirements  for 
federal  agencies  to  assess  the  effiects  of 
their  regulatory  actions  on  state,  local, 
and  tribal  governments  and  the  private 
sector.  Under  section  202  of  the  UMRA. 
EPA  generally  must  prepare  a  written 
statement,  including  a  cost-benefit 
analysis,  for  proposed  and  final  rules 
with  "federal  mandates"  that  may  result 
in  expenditures  to  state,  local,  and  tribal 
governments,  in  the  aggregate,  or  to  the 
private  sector,  of  $100  million  or  more 
in  any  one  year.  Before  promulgating  an 
EPA  rule  for  which  a  written  statement 
is  needed,  section  205  of  UMRA 
generally  requires  EPA  to  identify  and 
consider  a  reasonable  number  of 
regulatory  alternatives  and  adopt  the 
least  costly,  most  cost-efliective,  or  least 
burdensome  alternative  that  achieves 
the  objectives  of  the  rule.  The 
provisions  of  UMRA  section  205  do  not 
apply  when  they  are  inconsistent  with 
applicable  law.  Moreover,  UMRA 
section  205  allows  EPA  to  adopt  an 
alternative  other  than  the  least  cosUy. 


most  cost-effiective  or  least  burdensome 
alternative,  if  the  Administrator 
publishes  with  the  final  rule  an 
explanation  of  why  that  alternative  was 
not  adopted.  Before  EPA  establishes  any 
regulatory  requirements  that  may 
significantly  or  uniquely  affect  small 
governments,  including  tribal 
governments,  it  must  have  developed, 
under  section  203  of  UMRA.  a  small 
government  agency  plan.  The  plan  must 
provide  for  notifying  potentially 
affected  small  governments,  enabling 
officials  of  affected  small  governments 
to  have  meaningful  and  timely  input  in 
the  development  of  EPA  regulatory 
proposals  with  significant  federal 
intergovernmental  mandates,  and 
informing,  educating,  and  advising 
small  governments  on  compliance  with 
the  regulatory  requirements. 

EPA  has  determined  that  this  rule 
does  not  contain  a  federal  mandate 
(under  the  regulatory  provisions  of  Tide 
n  of  the  UMRA)  that  may  residt  in 
expenditures  of  $100  million  or  more 
for  state  and  local  governments  in  the 
aggregate,  or  for  the  private  sector  in  any 
one  year.  EPA  estimates  that  it  costs  a 
state  approximately  $15,000  to  develop 
and  submit  to  EPA  an  appUcation  for 
approval  of  a  state  MSWLF  permit 
program.  For  a  state  preparing  an 
application  for  non-municipal,  non- 
hazardous  waste  disposal  units  that 
receive  CESQG  hazaidous  waste  permit 
program,  EPA  estimates  that  it  costs 
approximately  $7,000.  The  lower 
estimated  cost  for  CESQG  program 
applications  reflects  the  fact  that  CESQG 
requirements  are  a  subset  of  the  MSWLF 
criteria.  Since  the  number  of  criteria 
that  must  be  addressed  by  the 
application  is  fewer,  time  and  resources 
needed  to  complete  the  application  are 
decreased.  EPA  expects  that  a  state 
applying  for  the  streamlined  approval 
process  will  incur  no  cost,  since  the 
required  information  will  have  been 
submitted. to  EPA  by  the  state  for 
previous  program  approval  requests, 
and  should  already  be  in  the  Agency's 
files. 

EPA's  approval  of  state  programs  has 
a  deregulatory  eflect  on  the  private 
sector.  Once  a  state  permit  program  or 
other  system  of  prior  approval  for 
MSWLFs  and  non-municipal,  non- 
hazardous  waste  disposal  units  that 
receive  CESQG  hazardous  waste  is 
determined  to  be  "adequate"  under 
RCRA  section  4005(c)(1)(C),  the 
flexibility  the  state  may  exercise  tends 
to  reduce,  not  increase,  compliance 
costs  for  the  private  sector. 

EPA  has  determined  that  the  final  SIR 
will  not  significantly  or  uniquely  affect 
small  governments  (UMRA  section  203). 
The  Agency  recognizes  that  small 
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governments  may  own  and/or  operate 
solid  waste  disposal  facilities,  including 
MSWLFs  and  non-municipal,  non- 
hazardous  waste  disposal  units  that 
receive  CESQG  hazardous  waste,  that 
will  be  subject  to  the  requirements  of  an 
approved  state  permit  program  under 
this  rule.  However,  small  governments 
that  own  and/or  operate  MSWLFs  and 
non-municipal,  non-hazardous  waste 
disposal  units  that  receive  CESQG 
hazardous  waste  are  already  subject  to 
the  requirements  in  the  Subtitle  D 
federal  revised  criteria.  Once  EPA 
approves  state  permit  programs  under 
the  SIR.  these  same  small  governments 
may  own  and  operate  their  MSWLFs  or 
non-municipal,  non-hazardous  waste 
disposal  units  that  accept  CESQG 
hazardous  waste  with  increased  levels 
of  flexibility  and  generally  Ipwer 
compliance  costs. 

D.  Paperwork  Reduction  Act 

The  information  collection 
requirements  in  this  rule  have  been 
submitted  for  approval  to  OMB  under 
the  Paperwork  Reduction  Act,  44  U.S.C. 
3501  e(  seq.  An  Information  Collection 
Request  (ICR)  document  has  been 
prepared  by  EPA  (ICR  No.  1608.01).  and 
a  copy  may  be  obtained  from  Sandy 
Farmer,  OPPE  Regulatory  Information 
Division,  U.S.  EPA  (2137).  401  M  Street 
SW..  Washington.  DC  20460,  or  by  email 
at  farmer.sandy@epamail.epa.gov..  or  by 
calling  (202)  260-2740. 

The  need  for  this  collection  of 
information  from  the  states  derives  from 
section  4005(c)  of  RCRA.  This  section 
requires  the  EPA  Administrator  to 
review  state  permit  programs  to 
determine  if  they  are  adequate  to  ensure 
that  MSWLFs  and  non-municipal,  non- 
hazardous  waste  disposal  units  that 
receive  CESQG  hazardous  waste  comply 
with  the  federal  requirements 
established  for  these  disposal  units.  To 
carry  out  this  mandate  and  make  a 
determination,  EPA  must  collect 
information  from  states  in  the  form  of  an 
application  for  permit  program 
approval.  The  universe  of  respondents 
involved  in  this  information  collection 
will  be  limited  to  those  states  seeking 
approval  of  their  permit  programs.  The 
information  that  states  will  submit  is 
public  information:  no  problems  of 
confidentiality  or  sensitive  questions 
arise. 

EPA  is  preparing  to  publish  a 
streamlined  approval  process  for  state 
CESQG  permit  programs  when  the  state 
already  has  an  Agency-authorized 
Subtitle  C  or  an  Agency-approved 
MSWLF  permit  program  and  the  state 
requires  that  CESQG  hazardous  waste 
disposal  occur  only  in  a  permitted 
facility  that  meets  the  requirements  of 


Subtitle  C  or  the  MSWLF  criteria.  The 
Agency  believes  the  use  of  a  streamlined 
approval  process  is  appropriate  in  such 
cases  because  the  hazardous  waste 
regulations  and  the  MSWLF  criteria 
include  disposal  requirements  that  are 
equal  to  or  more  stringent  than  the 
requirements  of  40  CFR  part  257. 
subpart  B.  Additionally,  in  all  cases 
where  a  state  program  is  eligible  for 
streamlined  approval,  the  Agency  has 
already  authorized  the  Subtitle  C 
permitting  program  or  approved  the 
MSWLF  permitting  program  in  that 
state,  as  appropriate.  EPA  expects  that 
23  states  will  be  processed  under  the 
streamlined  approval  process.  For  these 
states,  there  is  no  burden,  because  EPA 
expects  to  use  information  contained  in 
existing  Agency  files  to  conduct  the 
review.  The  Agency  estimates  that  32 
states  and  territories  will  be  approved 
under  the  SIR  review  process  for  their 
CESQG  waste  disposal  requirements. 

To  date,  EPA  has  fully  or  partially 
approved  47  state/territorial  MSWLF 
permit  programs  using  the  draft  STIR  as 
guidance.  EPA  has  received  3  new.  first 
time  MSWLF  permit  program 
applications  from  states/territories  and 
expects  3  states/territories  to  modify 
pending  applications.  Therefore.  EPA 
estimates  38  states/territories  will  be 
subject  to  information  collection 
requests  in  the  form  of  an  application 
forpermit  program  approval. 

Ine  projected  burden  estimate  for  the 
submittal  of  a  schedule  or  an 
application  by  the  projected  38  states/ 
territories  within  a  3-year  timeframe  is 
9.900  hours,  or  about  3.300  hours  per 
year  for  the  three  year  period.  Given 
these  parameters,  the  final  cost  estimate 
for  the  states  is  $294,000  over  three 
years.  The  projected  three  year  burden 
for  the  Agency  to  review  38  new  or 
revised  state  applications  and  to  provide 
streamlined  review  of  23  state  CESQG 
hazardous  waste  disposal  requirements 
is  10,300  hours  and  $309,000.  The  total 
burden  for  states  and  EPA  over  a  three 
year  period  is  20.200  hours  and 
$603,000.  This  cost  estimate  reflects 
costs  for  reviewing  instructions, 
searching  existing  data  sources, 
gathering  and  maintaining  needed  data, 
and  completing  and  reviewing  the 
collection  of  information.  Burden  means 
the  total  time,  effort,  or  Hnancial 
resources  expended  by  persons  to 
generate,  maintain,  retain,  or  disclose  or 
provide  information  to  or  for  a  federal 
agency.  This  includes  the  time  needed 
to  review  instructions;  to  develop, 
acouire.  install,  and  utilize  technology 
and  systems  for  the  purposes  of 
collecting,  validating,  and  verifying 
information:  to  adjust  the  existing  ways 
to  comply  with  any  previously- 


applicable  instructions  and 
requirements;  to  train  personnel  to  be 
able  to  respond  to  a  collection  of 
information;  to  search  data  sources;  to 
complete  and  review  the  collection  of 
information;  and  to  transmit  or 
otherwise  disclose  the  information. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  number.  The  OMB  control 
numbers  for  EPA's  regulations  are  listed 
in  40  CFR  part  9  and  48  CFR  Chapter 
15.  Send  comments  on  the  Agency's 
need  for  this  information,  the  accuracy 
of  the  provided  burden  estimates,  and 
any  suggested  methods  for  minimizing 
respondent  burden,  including  through 
the  use  of  automated  collection 
techniques  to  the  Director,  OP 
Regulatory  Information  Division;  U.S. 
Environmental  Protection  Agency 
(2137);  401  M  St..  S.W.;  Washington.  DC 
20460;  and  to  the  Office  of  Information 
and  Regulatory  Affiairs,  Office  of 
Management  and  Budget.  725  17th  St.. 
N.W..  Washington.  DC  20503.  marked 
"Attention:  Desk  Officer  for  EPA." 
Comments  are  requested  By  November 
23, 1998.  Include  the  ICR  number  in  any 
correspondence. 

E.  Executive  Order  13045:  Protection  of 
Children  From  Environmental  Health 
Risks  and  Safety  Risks 

Executive  Order  13045,  entitled 
"Protection  of  Children  from 
Environmental  Health  Risks  and  Safiety 
Risks  '  {see  62  FR  19885,  April  23. 1997) 
applies  to  any  rule  that  (1)  is 
determined  to  be  "economically 
significant"  as  defined  imder  E.O. 
12866,  and  (2) concerns  an 
environmental  health  or  safety  risk  that 
EPA  has  reason  to  believe  may  have  a 
disproportionate  effect  on  children.  If 
the  regulatory  action  meets  both  criteria, 
the  Agency  must  evaluate  the 
environmental  health  or  safety  effects  of 
the  planned  rule  on  children,  and 
explain  why  the  planned  regulation  is 
preferable  to  other  potentially  effective 
and  reasonably  feasible  alternatives 
considered  by  the  Agency.  This  rule  is 
not  subject  to  E.O.  13045  because  it  is 
not  an  economically  significant  rule  as 
defined  by  E.O.  12866. 

F.  National  Technology  Transfer  and 
Advancement  Act 

Section  12(d)  of  the  National 
Technology  Transfer  and  Advancement 
Act  of  1995  ("NTTAA").  Public  Law  No. 
104-113.  secUon  12(d)  (15  U.S.C.  272 
note)  directs  EPA  to  use  voluntary 
consensus  standards  in  its  regulatory 
activities  unless  to  do  so  would  be 
inconsistent  with  applicable  law  or 
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otherwise  impractical.  Voluntary 
consensus  standards  are  technical 
standards  (e.g..  materials  specifications, 
test  methods,  sampling  procedures,  and 
business  practices)  that  are  developed  or 
adopted  by  voluntary  consensus 
standards  bodies.  The  NTTAA  directs 
EPA  to  provide  Congress,  through  OMB. 
explanations  when  die  Agency  decides 
not  to  use  available  and  applicable 
voluntary  consensus  standards. 

This  action  does  not  involve  technical 
standards.  Therefore.  EPA  did  not 
consider  the  use  of  any  voluntary 
consensus  standards. 

G.  Executive  Order  12898: 
Environmental  Justice 

Under  Executive  Order  12898, 
"Federal  Actions  to  Address 
Environmental  Justice  in  Minority 
Populations  and  Low-Income 
Populations."  as  well  as  through  EPA's 
April  1995,  "Environmental  Justice 
Strategy.  OSWER  Environmental  Justice 
Task  Force  Action  Agenda  Report."  and 
National  Environmental  Justice 
Advisory  Covmcil.  EPA  has  undertaken 
to  incorporate  environmental  justice 
into  its  policies  and  programs.  EPA  is 
committed  to  addressing  environmental 
justice  concerns  and  is  assuming  a 
leadership  role  in  environmental  justice 
initiatives  to  enhance -environmental 
quality  for  all  residents  of  the  United 
States.  The  Agency's  goals  are  to  ensure 
that  no  segment  of  the  population, 
regardless  of  race,  color,  national  origin, 
or  income  bears  disproportionately  high 
and  adverse  human  health  and 
environmental  effects  as  a  result  of 
EPA's  policies,  programs,  and  activities, 
and  all  people  live  in  clean  and 
sustainable  communities.  To  address 
this  goal.  EPA  considered  the  impacts  of 
the  State  Implementation  final  rule  on 
low-income  populations  and  minority 
populations  and  concluded  that  today's 
final  rule  vrill  potentially  advance 
environmental  justice  causes.  The  state 
permit  program  approval  process  set 
forth  in  today's  final  rule  allows  all 
potentially  affected  segments  of  the 
population  to  participate  in  public 
hearings  and/or  to  provide  comment  on 
health  and  environmental  concerns  that 
may  arise  pursuant  to  a  proposed 
Agency  action  under  the  rule.  In 
addition,  the  rule's  civil  suit  provision 
provides  citizens  with  various 
mechanisms  to  help  ensure  compliance 
with  40  CFR  part  257,  subpart  B  or  40 
CFR  part  258  criteria. 

H.  Executive  Order  12875:  Enhancing 
the  Intergovernmental  Partnership 

Under  Executive  Order  12875.  EPA 
may  not  issue  a  regulation  that  is  not 
required  by  statute  and  that  creates  a 


mandate  upon  a  State,  local  or  tribal 
government,  unless  the  Federal 
government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  those  governments.  If 
the  mandate  is  unfunded,  EPA  must 
provide  to  the  Office  of  Management 
and  Budget  a  description  of  the  extent 
of  EPA's  prior  consultation  with 
representatives  of  affected  State,  local 
and  tribal  governments,  the  nature  of 
their  concerns,  copies  of  any  written 
communications  from  the  governments, 
and  a  statement  supporting  the  need  to 
issue  the  regulation.  In  addition. 
Executive  (Drder  12875  requires  EPA  to 
develop  an  effective  process  permitting 
elected  officials  and  other 
representatives  of  State,  local  and  tribal 
governments  "to  provide  meaningful 
and  timely  input  in  the  development  of 
regulatory  proposals  containing 
significant  unhmded  mandates." 

ui  developing  this  rule,  EPA 
consulted  with  various  states  and  state 
organizations  to  enable  them  to  provide 
meaningful  and  timely  input  in  the 
development  of  this  rule.  EPA  worked 
closely  with  state  governments  in  the 
development  of  the  final  SIR.  EPA 
distributed  drafts  of  the  proposed  rule  to 
14  states  for  their  review  and  comments 
and  provided  copies  of  the  draft 
proposed  STIR  to  the  Association  of 
State  and  Territorial  SoUd  Waste 
Management  Officials,  which 
distributed  it  to  all  of  its  state  and 
territorial  members.  EPA  also  conducted 
a  pilot  program  where  the  Agency 
worked  with  the  states  of  California. 
Connecticut,  Virginia,  and  Wisconsin  to 
develop  their  applications  for  program 
approval  using  the  draft  STIR  as 
guidance. 

EPA  provided  notice  to  small 
governments  of  the  requirements  of  the 
Subtitle  D  federal  revised  criteria  and 
the  SIR;  obtained  meaningful  and  timely 
input  from  them;  and  informed, 
educated,  and  advised  small 
governments  on  how  to  comply  with  the 
requirements  of  the  SIR  and  the  Subtitle 
D  federal  revised  criteria.  Through 
notice,  EPA  sought  input  from  small 
governments  during  the  rulemaking 
process.  However,  today's  rule  does  not 
create  a  mandate  on  State,  local  or  tribal 
governments.  The  rule  does  not  impose 
any  enforceable  duties  on  these  entities. 
Accordingly,  the  requirements  of 
section  1(a)  of  Executive  Order  12875  do 
not  apply  to  this  rule. 

/.  Executive  Order  13084:  Consultation 
and  Coordination  With  Indian  Tribal 
Governments 

Under  Executive  Order  13084.  EPA 
may  not  issue  a  regulation  that  is  not 
required  by  statute,  that  significantly  or 


uniquely  affects  the  communities  of 
Indian  tribal  governments,  and  that 
imposes  substantial  direct  compliance 
costs  on  those  communities,  unless  the 
Federal  government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  the  tribal 
governments.  If  the  mandate  is 
unfunded,  EPA  must  provide  to  the 
Office  of  Management  and  Budget,  in  a 
separately  identified  section  of  the 
preamble  to  the  rule,  a  description  of 
the  extent  of  EPA's  prior  consultation 
with  representatives  of  affected  tribal 
governments,  a  summary  of  the  nature 
of  their  concerns,  and  a  statement 
supporting  the  need  to  issue  the 
regulation.  In  addition.  Executive  Order 
13084  requires  EPA  to  develop  an 
effective  process  permitting  elected  and 
other  representatives  of  Indian  tribal 
governments  "to  provide  meaningful 
and  timely  input  in  the  development  of 
regulatory  policies  on  matters  that 
significantly  or  uniquely  affect  their 
communities." 

Today's  rule  does  not  significantly  or 
uniquely  affect  the  communities  of 
Indian  tribal  governments.  There  is  no 
impwct  on  these  communities. 
Accordingly,  the  requirements  of 
section  3(b)  of  Executive  Order  13084 
do  not  apply  to  this  rule. 

VIL  Salmisaioa  to  Congress  and  the 
General  Accounting  Office 

The  Congressional  Review  Act.  5 
U.S.C.  801  et  seq..  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  .to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  A  Major  rule 
cannot  take  efiect  until  60  days  after  it 
is  published  in  the  Federal  Register. 
This  action  is  not  a  "major  rule"  as 
defined  by  5  U.S.C  804(2).  This  rule 
will  be  effective  November  23. 1998. 

List  of  Subjects 

40  CFR  Part  239 

Environmental  protection.  Adequacy, 
Administrative  practice  and  procedure. 
Municipal  solid  waste  landfills,  Non- 
hazardous  solid  waste.  Non-municipal 
solid  waste.  State  permit  program 
approval. 
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40  CFR  Part  257 

Environmental  protection.  Reporting 
and  recordkeeping  requirements,  Waste 
disposal. 

40  CFR  Part  258 

Environmental  protection.  Reporting 
and  recordkeeping  requirements.  Waste 
treatment  and  disposal,  Water  pollution 
control. 

Dited:  October  15. 1998. 
Carol  M.  Brownar. 

Administrator 

For  the  reasons  set  out  in  the 
preamble,  Title  40,  Chapter  I  of  the  Code 
of  Federal  Regulations  is  amended  as  set 
forth  below: 

PART  239— REQUIREMENTS  FOR 
STATE  PERMIT  PROGRAM 

1.  Part  239  is  added  to  read  as  foUoMrs: 

PART  239— REQUIREMENTS  FOR 
STATE  PERMIT  PROGRAM 
DETERMMATION  OF  ADEQUACY 

o9C* 

239.1  Purpose. 

239.2  Scope  and  definitioni. 

Subpart  B— State  ProQram  AppHcaUon 

239.3  Components  of  program  application. 

239.4  Narrative  description  of  state  permit 
program. 

239.5  State  legal  certification. 

Subpart  C — Requirements  for  Adequate 
Pennit  Progfama  239.6  ParmHUng 
raqulrantanta. 

239.7  Requirements  for  compliance 
monitoring  authority. 

239.8  Requirements  for  enforcement 
authority. 

239.9  Intervention  in  civil  enforcement 
proceedings. 

Sul>part  O— Adequacy  Determination 
Prooadufaa 

239.10  Criteria  and  procedures  for  making 
adequacy  determinations. 

239.11  Approval  procedures  for  partial 
approval. 

239.12  Modifications  of  state  programs. 

239.13  Criteria  and  procedures  for 
withdrawal  of  determination  of 
adequacy. 

Authority:  42  U.S.C.  6912, 6945. 

Subpart  A— General 

1239.1    Purpoaa. 

This  part  speciRes  the  requirements 
that  state  permit  programs  must  meet  to 
be  determined  adequate  by  the  EPA 
under  section  4005(c)(1)(C)  of  the 
Resource  Conservation  and  Recovery 
Act  (RCRA  or  the  Act)  and  the 
proceditfes  EPA  will  follow  in 
determining  the  adequacy  of  state 
Subtitle  D  permit  programs  or  other 


systems  of  prior  approval  and 
conditions  required  to  be  adopted  and 
implemented  by  states  under  RCRA 
section  4005(c)(1)(B). 

§  239.2   Scope  and  deAnMona. 

(a)  Scope.  (1)  Nothing  in  this  part 
precludes  a  state  from  adopting  or 
enforcing  requirements  that  are  more 
stringent  or  more  extensive  than  those 
required  imder  this  part  or  from 
operating  a  permit  program  or  other 
system  of  prior  approval  and  conditions 
with  more  stringent  requirements  or  a 
broader  scope  of  coverage  than  that 
required  under  this  part. 

(2)  All  states  whicn  develop  and 
implement  a  Subtitle  D  permit  program 
must  submit  an  application  for  an 
adequacy  determination  for  purposes  of 
this  part.  Except  as  provided  in 

§  239.12,  state  Subtitle  D  permit 
programs  which  received  full  approval 
prior  to  November  23, 1998  need  not 
submit  new  applications  for  approval 
under  this  part.  Similarly,  except  as 
provided  in  §  239.12,  states  that 
received  partial  approval  of  their 
Subtitle  D  permit  programs  prior  to 
November  23, 1998  need  not  reapply 
under  this  part  for  approval  for  those 
program  elements  EPA  has  already 
determined  to  be  adequate. 

(3)  If  EPA  determines  that  a  state 
Subtitle  D  pwrmit  program  is 
inadequate,  EPA  will  have  the  authority 
to  enforce  the  Subtitle  D  federal  revised 
criteria  on  the  RCRA  section  4010(c) 
regulated  facilities  under  the  state's 
jurisdiction. 

(b)  Definitions.  (1)  For  purposes  of 
this  part: 

Aaministrator  means  the 
Administrator  of  the  U.S. 
Environmental  Protection  Agency  or 
any  authorized  representative. 

Approved  permit  program  or 
approved  program  means  a  state 
Subtitle  D  permit  program  or  other 
system  of  prior  approval  and  conditions 
required  under  section  4005(c)(1)(B)  of 
RCRA  that  has  been  determined  to  be 
adequate  by  EPA  under  this  pari. 

Approved  state  means  a  state  whose 
Subtitle  D  permit  program  or  other 
system  of  prior  approval  and  conditions 
required  under  section  4005(c)(1)(B)  of 
RCRA  has  been  determined  to  be 
adequate  by  EPA  under  this  part. 

Guidance  means  policy 
memorandum,  an  application  for 
approval  under  this  Part,  or  other 
tedmical  or  policy  documents  that 
supplement  state  laws  and  regulations. 
These  documents  provide  direction 
with  regard  to  how  state  agencies 
should  interpret  their  permit  program 
requirements  and  must  be  consistent 
with  state  laws  and  regulations. 


Implementing  agency  means  the  state 
and/or  local  agencies)  responsible  for 
carrying  out  an  approved  state  permit 
program. 

iMd  state  agency  means  the  state 
agency  which  has  the  legal  authority 
and  oversight  responsibilities  to 
implement  the  permit  program  or  other 
system  of  prior  approval  and  conditions 
to  ensiue  that  facilities  regulated  under 
section  4010(c)  of  Subtitle  D  of  RCRA 
comply  with  the  requirements  of  the 
approved  state  permit  program  and/or 
has  been  designated  as  lead  agency. 

Permit  or  prior  approval  and 
conditions  means  any  authorization, 
license,  or  equivalent  control  dociunent 
issued  under  the  authority  of  the  state 
regulating  the  location,  design, 
operation,  ground-water  monitoring, 
closure,  post-closure  care,  corrective 
action,  and  financial  assurance  of 
Subtitle  D  regulated  facilities. 
<r    Permit  documents  means  permit 
applications,  draft  and  final  permits,  or 
other  documents  that  include  applicable 
design  and  management  conditions  in 
accordance  with  the  Subtitle  D  federal 
revised  criteria,  found  at  40  CFR  part 
257,  subpart  B  and  40  CFR  part  258,  and 
the  technical  and  administrative 
information  used  to  explain  the  basis  of 
permit  conditions. 

Regional  Administrator  means  any 
one  of  the  ten  Regional  Administratore 
of  the  U.S.  Environmental  Protection 
Agency  or  any  authorized 
representative. 

State  Director  means  the  chief 
administrative  officer  of  the  lead  state 
agency  responsible  for  implementing 
the  state  permit  program  for  Subtitle  D 
regulated  facilities. 

State  program  or  permit  program 
means  all  the  authorities,  activities,  and 
procedures  that  comprise  the  state's 
system  of  prior  approval  and  conditions 
for  regulating  the  location,  design, 
operation,  ground-water  monitoring, 
closure,  post-closiue  care,  corrective 
action,  and  financial  assurance  of 
Subtitle  D  regulated  facilities. 

Subtitle  D  regulated  facilities  means 
all  solid  waste  disposal  facilities  subject 
to  the  revised  criteria  promulgated  by 
EPA  under  the  authority  of  RCRA 
Section  4010(c). 

(c)  The  definitions  in  40  CFR  part  257. 
subpart  B  and  40  CFR  part  258  apply  to 
all  subparts  of  this  part. 

Subpart  B— State  Program  Application 
(  239.3    Componenta  o(  proQram 


Any  state  that  seeks  a  determination 
of  adequacy  under  this  part  must  submit 
an  application  to  the  Re^onal 
Administrator  in  the  appropriate  EPA 
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Region.  The  application  must  identify 
the  scope  of  the  program  for  which  the 
state  is  seeking  approval  (i.e..  which 
class  of  Subtitle  D  regulated  facilities 
are  covered  by  the  application).  The 
application  also  must  demonstrate  that 
the  state's  authorities  and  procedures 
are  adequate  to  ensure  compliance  with 
the  relevant  Subtitle  D  federal  revised 
criteria  and  that  its  permit  program  is 
uniformly  applicable  to  all  the  relevant 
Subtitle  D  regulated  facilities  within  the 
state's  jurisdiction.  The  application 
must  contain  the  following  parts: 

(a)  A  transmittal  letter,  signed  by  the 
State  Director,  requesting  program 
approval.  If  more  than  one  state  agency 
has  implementation  responsibilities,  the 
transmittal  letter  must  designate  a  lead 
agency  and  be  jointly  signed  by  all  state 
agencies  with  implementation 
responsibilities  or  by  the  State 
Governor; 

(b)  A  narrative  description  of  the  state 
permit  program  in  accordance  with 
§239.4: 

(c)  A  legal  certification  in  accordance 
with  §239.5; 

(d)  Copies  of  all  applicable  state 
statutes,  regulations,  and  guidance. 

1239.4    NarratNadaacrtptkwiofatate 
permit  proQram. 

The  description  of  a  state's  program 
must  include: 

(a)  An  explanation  of  the  jurisdiction 
and  responsibilities  of  all  state  agencies 
and  local  agencies  implementing  the 
permit  program  and  description  of  the 
coordination  and  communication 
responsibilities  of  the  lead  state  agency 
to  facilitate  communications  between 
EPA  and  the  state  if  more  than  one  state 
agency  has  implementation 
responsibilities; 

(b)  An  explanation  of  how  the  state 
will  ensure  that  existing  and  new 
facilities  are  permitted  or  otherwise 
approved  and  in  compliance  with  the 
relevant  Subtitle  D  federal  revised 
criteria; 

(c)  A  demonstration  that  the  state 
meets  the  requirements  in  §§  239.6. 
239.7.  239.8,  and  239.9; 

(d)  The  number  of  facilities  within  the 
state's  jurisdiction  that  received  waste 
on  or  after  the  following  dates: 

(1)  For  municipal  solid  waste  landfill 
units,  October  9, 1991. 

(2)  For  non-municipal,  non-hazardous 
waste  disposal  units  that  receive  CESQG 
hazardous  waste,  January  1, 1998. 

(e)  A  discussion  of  staff  resources 
available  to  carry  out  and  enforce  the 
relevant  state  permit  program. 

(f)  A  description  of  the  state's  public 
participation  procedures  as  specified  in 
§  239.6(a)  through  (c). 


1239.5    State  legal  cartHlcaBon. 

(a)  A  state  must  submit  a  written 
certification  from  the  state  Attorney 
General  that  the  laws,  regulations,  and 
any  applicable  guidance  cited  in  the 
application  are  enacted  at  the  time  the 
certification  is  signed  and  are  fully 
effective  when  the  state  permit  program 
is  approved.  This  certification  may  be 
signed  by  the  independent  legal  counsel 
for  the  state  rather  than  the  Attorney 
General,  provided  that  such  counsel  has 
full  authority  to  independently 
represent  the  lead  state  agency  in  court 
on  all  matters  pertaining  to  the  state 
program. 

(b)  If  guidance  is  to  be  used  to 
supplement  statutes  and  regulations,  the 
state  legal  certification  must  discuss  that 
the  state  has  the  authority  to  use 
guidance  to  develop  enforceable  permits 
which  will  ensure  compliance  with 
relevant  standards  issued  pursuant  to 
RCRA  section  4010(c)  and  that  the 
guidance  was  duly  issued  in  accordance 
with  state  law. 

(c)  If  any  laws,  regulations,  or 
guidance  are  not  enacted  or  fully 
effective  when  the  legal  certification  is 
signed,  the  certification  should  specify 
what  portion(s)  of  laws,  regulations,  or 
guidance  are  not  yet  enacted  or  fully 
effective  and  when  they  are  expected  to 
be  enacted  or  fully  effective. 

The  Agency  may  make  a  tentative 
determination  of  adequacy  using  this 
legal  certification.  The  state  must 
submit  a  revised  legal  certification 
meeting  the  requirements  of  paragraph 
(a)  of  this  section  and,  if  appropriate, 
paragraph  (b)  of  this  section  along  with 
all  the  applicable  fully  enacted  and 
effective  statutes,  regulations,  or 
guidance,  prior  to  the  Agency  making  a 
final  determination  of  adequacy.  If  the 
statutes,  regulations  or  guidance 
originally  submitted  imder  §  239.3(d) 
and  certified  to  under  this  section  are 
modified  in  a  significant  way,  the 
Regional  Administrator  will  publish  a 
new  tentative  determination  to  ensure 
adequate  public  participation. 

Subpart  C — Requirementa  for 
Adequate  Permit  Programs 

§  239.6    PaiinitUng  requlremanti 

(a)  State  law  must  require  that: 

(1)  Documents  for  permit 
determinations  are  made  available  for 
public  review  and  comment;  and 

(2)  Final  determinations  on  permit 
applications  are  made  known  to  the 
public. 

(b)  The  state  shall  have  procedures 
that  ensure  that  public  coimnents  on 
permit  determinations  are  considered. 

(c)  The  state  must  fully  describe  its 
pubUc  participation  procedures  for 


permit  isstiance  and  post-permit  actions 
in  the  narrative  description  required 
imder  §  239.4  and  include  a  copy  of 
these  procedures  in  its  permit  program 
application. 

fd)  The  state  shall  have  the  authority 
to  collect  all  informati(»  necessary  to 
issue  permits  that  are  adequate  to 
ensure  compliance  with  the  relevant  40 
CFR  part  257,  subpart  B  or  40  CFR  part 
258  federal  revised  criteria. 

(e)  For  municipal  solid  waste  landfill 
units,  state  law  must  require  that: 

(1)  Prior  to  construction  and 
operation,  all  new  municipal  solid 
waste  landfill  units  shall  have  a  permit 
incorporating  the  conditions  identified 
in  parasraph  (e)(3)  of  this  section; 

(2)  All  existing  municipal  soUd  waste 
landfill  units  shall  have  a  permit 
incorporating  the  conditions  identified 
in  paragraph  (e)(3)  of  this  section  by  the 
deadlines  identified  in  40  CFR  258.1; 

(3)  The  state  shall  have  the  authority 
to  impose  requirements  for  mimiciptal 
solid  waste  landfill  units  adequate  to 
ensure  compliance  with  40  CFR  part 
258.  These  requirements  shall  include: 

(i)  General  standards  which  achieve 
compliance  with  40  CFR  part  258, 
subpart  A; 

(ii)  Location  restrictions  for  municipal 
solid  waste  landfill  units  which  achieve 
compliance  with  40  CFR  part  258, 
subpart  B; 

(iii)  Operating  criteria  for  municipal 
solid  waste  landfill  units  which  achieve 
compliance  with  40  CFR  part  258, 
subpart  C: 

(iv)  Design  criteria  for  municipal  solid 
waste  landfill  units  which  achieve 
compliance  with  40  CFR  part  258, 
subpart  D; 

(v)  Ground-water  monitoring  and 
corrective  action  standards  for 
municipal  solid  waste  landfill  units 
which  achieve  compliance  with  40  CFR 
part  258,  subpart  E; 

(vi)  Closure  and  post-closure  care 
standards  for  municipal  solid  waste 
landfill  units  which  achieve  compliance 
with  40  CFR  part  258,  subpart  F;  and 

(vii)  Financial  assiuanoe  standards  for 
municipal  solid  waste  landfill  units 
which  achieve  compliance  with  40  CFR 
part  258,  subpart  G. 

(0  For  non-municipal,  non-hazardous 
waste  disposal  units  that  receive  CESQG 
waste,  state  law  must  require  that: 

(1)  PricMT  to  construction  and 
operation,  all  new  non-municipal,  non- 
hazardous  waste  disposal  units  that 
receive  CESQG  hazardous  waste  shall 
have  a  permit  incorporating  the 
conditions  identified  in  paragraph  (0(3) 
of  this  section; 

(2)  All  existing  non-munidpal,  non- 
hazardous  waste  disposal  units  that 
receive  CESQG  haza.'dous  waste  shall 
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have  a  permit  incorporating  the 
conditions  identified  in  paragraph  (0(3) 
of  this  section  by  the  deadlines 
identified  in  40  CFR  257.5; 

(3)  The  state  shall  have  the  authority 
to  impose  requirements  for  non- 
municipal,  non-hazardous  waste 
disposal  units  that  receive  CESQG 
hazardous  waste  adequate  to  ensiue 
compliance  with  40  CFR  part  257. 
subpart  B.  These  requirements  shall 
include: 

(i)  General  standards  which  achieve 
compliance  with  40  CFR  part  257, 
subpart  B  (§  257.5); 

(il)  Location  restrictions  for  non- 
municipal,  non-hazardous  waste 
disposal  units  which  achieve 
compliance  with  40  CFR  257.7  through 
257.13; 

(iii)  Ground-water  monitoring  and 
corrective  action  standards  for  non- 
municipal,  non-hazardous  waste 
disposal  units  which  achieve 
compliance  with  40  CFR  257.21  through 
257.28:  and, 

(iv)  Recordkeeping  for  non-municipal, 
non-hazardous  waste  disposal  units 
which  achieves  compliance  with  40 
CFR  257.30. 

f  239.7    HsqulrvflMnts  for  compllanoe 
monltortng  auttiortly. 

(a)  The  state  must  have  the  authority 
to: 

(1)  Obtain  any  and  all  information 
necessary,  including  records  and 
reports,  from  an  owner  or  operator  of  a 
Subtitle  D  regulated  facility,  to 
determine  whether  the  owner  or 
operator  is  in  compliance  with  the  state 
requirements; 

(2)  Conduct  monitoring  or  testing  to 
ensure  that  owners  and  operators  are  in 
compliance  with  the  state  requirements; 
and 

(3)  Enter  any  site  or  premise  subject 
to  the  permit  program  or  in  which 
records  relevant  to  the  operation  of 
Subtitle  D  regulated  facilities  or 
activities  are  kept. 

(b)  A  state  must  demonstrate  that  its 
compliance  monitoring  program 
provides  for  inspections  adequate  to 
determine  compliance  with  the 
approved  state  permit  program. 

(c)  A  state  must  demonstrate  that  its 
compliance  monitoring  program 
provides  mechanisms  or  processes  to: 

(1)  Verify  the  accivacy  of  information 
submitted  by  owners  or  operators  of 
Subtitle  D  regulated  facilities: 

(2)  Verify  the  adequacy  of  methods 
(including  sampling)  used  by  owners  or 
operators  in  developing  that 
information; 

(3)  Produce  evidence  admissible  in  an 
enforcement  proceeding;  and 


(4)  Receive  and  ensure  proper 
consideration  of  information  submitted 
by  the  public. 

1 239.S    ReQuirMiMnts  lot  enforcMiMnt 
authority. 

Any  state  seeking  approval  must  have 
the  authority  to  impose  the  following 
remedies  for  violation  of  state  program 
requirements: 

(a)  To  restrain  immediately  and 
effectively  any  person  by  administrative 
or  court  order  or  by  suit  in  a  court  of 
competent  jurisdiction  from  engaging  in 
any  activity  which  may  endanger  or 
cause  damage  to  human  health  or  the 
environment. 

(b)  To  sue  in  a  court  of  competent 
jiuisdiction  to  enjoin  any  threatened  or 
continuing  activity  whidi  violates  any 
statute,  regulation,  order,  or  permit 
which  is  part  of  or  issued  pursuant  to 
the  state  program. 

(c)  To  sue  in  a  court  of  competent 
jiuisdiction  to  recover  civil  penalties  for 
violations  of  a  statute  or  regulation 
which  is  part  of  the  state  program  or  of 
an  order  or  (wrmit  which  is  issued 
pursuant  to  the  state  program. 

1 239.9    Niteivwition  In  dvN  enfocoenwnt 


Any  state  seeking  approval  must 
provide  for  intervention  in  the  state 
civil  enforcement  process  by  providing 
either. 

(a)  Authority  that  allows  intervention, 
as  a  right,  in  any  civil  action  to  obtain 
remedies  specified  in  §  239.8  by  any 
citizen  having  an  interest  that  is  or  may 
be  adversely  affected;  or, 

(b)  Assiuance  by  the  appropriate  state 
agency  that: 

(1)  It  will  provide  notice  and 
opportimity  for  public  involvement  in 
all  proposed  settlements  of  dvil 
enforcement  actions  (except  where 
immediate  action  is  necessary  to 
adequately  protect  human  health  and 
the  enviroiunent);  and, 

(2)  It  will  investigate  and  provide 
responses  to  citizen  complaints  about 
violations;  and, 

(3)  It  will  not  oppose  citizen 
intervention  when  permissive 
intervention  is  allowed  by  statute,  rule, 
or  regulation. 

Subpart  D— Adequacy  Determination 
Procedures 

1239.10    Crtleria  and  procedure*  for 
making  adequeey  determlnatlona. 

(a)  The  State  Director  seeking  an 
adequacy  determination  must  submit  to 
the  appropriate  Regional  Administrator 
an  application  in  accordance  with 
§239.3. 

(b)  Within  30  days  of  receipt  of  a  state 
program  application,  the  Regional 


Administrator  will  review  the 
application  and  notify  the  state  whether 
its  application  is  administratively 
complete  in  accordance  with  the 
application  components  required  in 
§  239.3.  The  180-day  review  period  for 
final  determination  of  adequacy, 
described  in  paragraph  (d)  of  this 
section,  begins  when  the  Regional 
Administrator  deems  a  state  application 
to  be  administratively  complete. 

(c)  After  receipt  and  review  of  a 
complete  application,  the  Regional 
Administrator  will  make  a  tentative 
determination  on  the  adequacy  of  the 
state  program.  The  Regional 
Administrator  shall  publish  the 
tentative  determination  on  the  adequacy 
of  the  state  program  in  tha  Federal 
Register.  Notice  of  the  tentative 
determination  must: 

(1)  Specify  the  Regional 
Administrator's  tentative  determination; 

(2)  Afford  the  public  at  least  30  days 
after  the  notice  to  comment  on  the  state 
application  and  the  Regional 
Administrator's  tentative  determination; 

(3)  Include  a  specific  statement  of  the 
areas  of  concern,  if  the  Regional 
Administrator  indicates  the  state 
promam  may  not  be  adequate; 

(4)  Note  the  availability  for  inspection 
by  the  public  of  the  state  permit 
prooam  application;  and 

(5)  Indicate  that  a  public  hearing  will 
be  held  by  EPA  if  sufficient  public 
interest  is  expressed  during  the 
conunent  period.  The  Regional 
Administrator  may  determine  when 
such  a  hearing  is  necessary  to  clarify 
issues  involved  in  the  tentative 
adequacy  determination.  If  held,  the 
public  hearing  will  be  scheduled  at  least 
45  days  from  public  notice  of  such 
hearing.  The  public  comment  period 
may  be  continued  after  the  hearing  at 
the  discretion  of  the  Regional 
Administrator. 

(d)  Within  180  days  of  determining 
that  a  state  program  application  is 
administratively  complete,  the  Regional 
Administrator  will  make  a  final 
determination  of  adequacy  after  review 
and  consideration  of  all  public 
comments,  unless  the  Regional 
Administrator,  after  consultation  with 
the  State  Director,  agrees  to  extend  the 
review  period.  The  Regional 
Administrator  will  give  notice  of  the 
final  determination  in  the  Federal 
Register.  The  document  must  include  a 
statement  of  the  reasons  for  the  ^ 
determination  and  a  response  to 
significant  comments  received. 

(e)  For  all  states  that  do  not  submit  an 
application,  the  Administrator  or 
Regional  Administrator  may  issue  a 
final  determination  of  inadequacy  in  the 
Federal  Register  declaring  those  state 


permit  programs  inadequate  to  ensiue 
compliance  with  the  relevant  Subtitle  D 
federal  revised  criteria.  Such  states  may 
apply  later  for  a  determination  of 
adequacy. 

f  239.11    Approval  procedures  for  perdal 


(a)  EPA  may  partially  approve  state 
permit  programs  that  do  not  meet  all  of 
the  requirements  in  §  239.6(e)(3)  (i.e.,  do 
not  incorporate  all  of  the  relevant 
Subtitle  D  federal  revised  criteria).  Such 
permit  programs  may  be  partially 
approved  if: 

U)  The  appropriate  Regional 
Administrator  determines  that  the 
state's  permit  program  largely  meets  the 
technical  requirements  of  §  239.6  and 
meets  all  other  requirements  of  this  part; 

(2)  Changes  to  a  specific  part(s)  of  the 
state  permit  program  are  required  in 
order  for  the  state  program  to  fully  meet 
the  requirements  of  §  239.6;  and 

(3)  Provisions  not  included  in  the 
partially  approved  portions  of  the  state 
permit  program  are  clearly  identifiable 
and  separable  subsets  of  the  relevant 
Subtitle  D  federal  revised  criteria. 

(b)  A  state  applying  for  partial 
approval  must  include  in  its  application 
a  schedule  to  revise  the  necessary  laws, 
regulations,  and/or  guidance  to  obtain 
full  approval  within  two  years  of  final 
approval  of  the  partial  permit  program, 
llie  Regional  Administrator  and  the 
State  Director  must  agree  to  the 
schedule. 

(c)  The  application  for  partial 
approval  must  fully  meet  the 
requirements  of  subparts  B  and  C  of  this 
part. 

(d)  States  with  partially  approved 
permit  programs  are  only  approved  for 
those  relevant  provisions  of  the  Subtitle 
D  criteria  included  in  the  partial 
approval. 

(e)  Any  partial  approval  adequacy 
determination  made  by  the  Regional 
Administrator  pursuant  to  this  section 
and  §  239.10  shall  expire  two  years  from 
the  effective  date  of  the  final  partial 
program  adequacy  determination  unless 
the  Regional  Administrator  grants  an 
extension.  States  seeking  an  extension 
must  submit  a  request  to  the  appropriate 
Regional  Administrator,  must  provide 
good  cause  for  missing  the  deadline, 
and  must  supply  a  new  schedule  to 
revise  necessary  laws,  regulations,  and/ 
or  guidance  to  obtain  full  approvaL  The 
appropriate  Regional  Administrator  will 
decide  if  there  is  good  cause  and  if  the 
new  schedule  is  realistic.  If  the  Regional 
Administrator  extends  the  expiration 
date,  the  Region  will  publish  a 
document  in  the  Federal  Register  along 
with  the  new  expiration  date.  A  state 
vrith  partial  approval  shall  submit  an 


amended  application  meeting  all  of  the 
requirements  of  this  part  and  have  that 
application  approved  by  the  two-year 
deadline  or  the  amended  date  set  by  the 
Regional  Administrator. 

(f)  The  Regional  Administrator  will 
follow  the  adequacy  determination 
procedures  in  §  239.10  for  all  initial 
applications  for  partial  program 
approval  and  follow  the  adequacy 
determination  procedures  in  §  239.12(f) 
for  any  amendments  for  approval  for 
unapproved  sections  of  the  relevant 
Subtitle  D  federal  revised  criteria. 

f  239.12    ModlUcaBoo*  of  elate  proyama. 

(a)  Approved  state  permit  programs 
may  be  modified  for  various  reasons, 
such  as  changes  in  federal  or  state 
statutory  or  regulatory  authority. 

(b)  If  the  federal  statutory  or 
regulatory  authorities  that  have 
significant  implications  for  state  permit 
programs  change,  approved  states  may 
be  required  to  revise  their  permit 
programs.  These  changes  may 
necessitate  submission  of  a  revised 
application.  Such  a  change  at  the  fiederal 
level  and  resultant  state  requirements 
would  be  made  known  to  the  states 
either  in  a  Federal  Register  document 
containing  the  change  or  through  the 
appropriate  EPA  Regional  Office. 

(c)  States  that  modify  their  programs 
must  notify  the  Regional  Administrator 
of  the  modifications.  Program 
modifications  include  changes  in  state 
statutory  or  regulatory  authority  or 
relevant  guidaince  or  shifting  of 
responsibility  for  the  state  program 
within  the  lead  agency  or  to  a  new  or 
different  state  agency  or  agencies. 
Changes  to  the  state's  permit  program, 
as  described  in  its  application  which 
may  result  in  the  program  becoming 
inadequate,  must  be  reported  to  the 
Regional  Administrator.  In  addition, 
dumges  to  a  state's  basic  statutory  or 
regulatory  authority  or  guidance  which 
were  not  part  of  the  state's  initial 
application,  but  may  have  a  significant 
impact  on  the  adequacy  of  the  state's 
permit  program,  also  must  be  reported 
to  the  Regional  Administrator. 

(d)  States  must  notify  the  appropriate 
Regional  Administrator  of  all  permit 
program  modifications  required  in 
paragraphs  (b)  and  (c)  of  this  section 
within  a  time-fiame  agreed  to  by  the 
State  Director  and  the  Regional 
Administrator. 

(e)  The  Regional  Administrator  will 
review  the  modifications  and  determine 
whether  the  State  Director  must  submit 
a  revised  application.  If  a  revised 
application  is  necessary,  the  Regional 
Administrator  will  inform  the  State 
Director  in  vmting  that  a  revised 
application  is  necessary,  specifying  the 


required  revisions  and  establishing  a 
schedule  for  submission  of  the  revised 
application. 

(f)  For  all  revised  municipal  solid 
waste  landfill  permit  program 
applications,  and  for  all  amended 
applications  in  the  case  of  partially 
approved  programs,  the  state  must 
submit  to  the  appropriate  Regional 
Administrator  an  amended  application 
that  addresses  those  portions  of  its 

'  program  that  have  changed  or  are  being 
amended.  For  such  revised  programs,  as 
well  as  for  those  from  states  se^dng 
EPA  approval  of  permit  programs  for 
state  regulation  of  non-municipal,  non- 
hazardous  waste  disposal  imits  which 
receive  conditionally  exempt  small 
quantity  generator  hazardous  waste,  the 
Regional  Administrator  will  make  an 
adequacy  determination  using  the 
criteria  found  in  §  239.10. 

(g)  For  revised  applications  that  do 
not  incorporate  permit  programs  for 
additional  classifications  of  Subtitle  D 
regulated  facilities  and  for  all  amended 
applications  in  the  case  of  partially 
approved  programs,  the  appropriate 
RJegional  Adinuustrator  shall  provide  for 
public  participation  using  the 
procedures  outlined  in  §  239.10  or,  at 
the  Regional  Administrator's  discretion, 
using  the  following  procedures. 

(1)  The  Regional  Administrator  will 
publish  an  adequacy  determination  in 
the  Federal  Register  summarizing  the 
Agency's  decision  and  the  portion(s)  of 
the  state  permit  program  affiacted  and 
providing  an  opportunity  to  comment 
for  a  period  of  at  least  60  days. 

(2)  The  adequacy  determination  will 
become  effiactive  60  days  following 
pubUcation,  if  no  adverse  comments  are 
received.  If  EPA  receives  comments 
opposing  its  adequacy  determination, 
the  Regional  Administrator  will  review 
these  conunents  and  publish  another 
Federal  Register  document  responding 
to  public  comments  and  either  affirming 
or  revising  the  initial  decision. 

§239.13   Crtterte and prooediaee for 


(a)  The  Regional  Administrator  may 
initiate  withdrawal  of  all  or  part  of  a 
determination  of  state  program 
adequacy  when  the  Regional 
Administrator  has  reason  to  believe  that: 

(1)  All  or  a  part  of  a  state  program  is 
no  longer  adequate,  or 

(2)  The  state  no  longer  has  adequate 
authority  to  administer  and  enforce  all 
or  part  of  an  approved  program  in 
accordance  with  this  part. 

(b)  Upon  receipt  of  substantive 
information  sufficient  to  indicate  that     - 
all  or  a  part  of  a  state  program  may  no 
longer  be  adequate,  the  Regional 
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Administrator  shall  inform  the  state  in 
writing  of  the  information. 

(c)  It,  within  45  days  of  the  state's 
receipt  of  the  information  in  paragraph 
(b)  of  this  section,  the  state 
demonstrates  to  the  satisfaction  of  the 
Regional  Administrator  that  the  state 
program  is  adequate  (i.e.,  in  compliance 
with  this  part),  the  Regional 
Administrator  shall  take  no  further 
action  toward  withdrawal  of 
determination  of  adequacy  and  shall  so 
notify  the  state  and  any  per8on(s)  who 
submitted  information  regarding  the 
adequacy  of  the  state's  program  and 
authorities. 

(d)  If  the  State  EHrector  does  not 
demonstrate  the  state's  compliance  with 
this  part  to  the  satisfaction  of  the 
Regional  Administrator,  the  Regional 
Administrator  shall  list  the  deficiencies 
in  the  program  and  negotiate  with  the 
state  a  reasonable  time  for  the  state  to 
complete  such  action  to  correct 
deficiencies  as  the  Regional 
Administrator  determines  necessary.  If 
these  negotiations  reach  an  impasse,  the 
Regional  Administrator  shall  establish  a 
time  period  within  which  the  state  must 
correct  any  program  deficiencies  and 
inform  the  State  Director  of  the  time 
period  in  writing. 

(e)  Within  the  schedule  negotiated  by 
the  Regional  Administrator  and  the 
State  Director,  or  set  by  the  Regional 
Administrator,  the  state  shall  take 
appropriate  action  to  correct 
deficiencies  and  shall  file  with  the 
Regional  Administrator  a  statement 
certified  by  the  State  Director  describing 
the  steps  taken  to  correct  the 
deficiencies. 

(0  If  the  state  takes  appropriate  action 
to  correct  deficiencies,  the  Regional 
Administrator  shall  take  no  further 
action  toward  withdrawal  of 
determination  of  adequacy  and  shall  so 
notify  the  state  and  any  person(s)  who 
submitted  information  regarding  the 
adequacy  of  the  state's  permit  program. 
If  the  state  has  not  demonstrated  its 
compliance  with  this  part  to  the 
satisfaction  of  the  Regional 
Administrator,  the  Regional 
Administrator  shall  inform  the  State 
Director  and  may  initiate  withdrawal  of 
all  or  part  of  the  determination  of  state 
program  adequacy. 

(^  The  Regional  Administrator  shall 
initiate  withdrawal  of  determination  of 
adequacy  by  publishing  the  tentative 


withdrawal  of  determination  of 
adequacy  of  the  state  program  in  the 
Fedaral  Eegieter.  Notice  of  the  tentative 
determination  must: 

(1)  Afford  the  public  at  least  60  days 
after  the  notice  to  comment  on  the 
Regional  Administrator's  tentative 
determination; 

(2)  Include  a  specific  statement  of  the 
R^onal  Administrator's  areas  of 
concern  and  reason  to  believe  the  state 
pronam  may  no  longer  be  adequate:  and 

(3)  Indicate  that  a  public  hearing  %vill 
be  held  by  EPA  if  sufficient  public 
interest  is  expressed  during  the 
comment  period  or  when  ue  Regional 
Administrator  determines  that  such  a 
hearing  might  clarily  issues  involved  in 
the  tentative  adequacy  determination.  If 
held,  the  public  hearing  will  be 
scheduled  at  least  45  days  firom  notice 
of  such  hearing.  The  public  comment 
period  may  be  continued  after  the 
hearing  at  the  discretion  of  the  Regional 
Administrator. 

(h)  If  the  Regional  Administrator 
finds,  after  the  public  hearing  (if  any) 
and  review  and  consideration  of  all 
public  comments,  that  the  state  is  in 
compliance  with  this  part,  the 
withdrawal  proceedings  shall  be 
terminated  and  the  de^sion  shall  be 
published  in  the  Federal  Register.  The 
document  must  include  a  statement  of 
the  reasons  for  this  determination  and  a 
response  to  significant  comments 
received.  If  the  Regional  Administrator 
finds  that  the  state  program  is  not  in 
compliance  with  this  Fart  by  the  date 
prescribed  by  the  Regional 
Administrator  or  any  extension 
approved  by  the  Regional 
Administrator,  a  final  notice  of 
inadequacy  shall  be  published  in  the 
Federal  Register  declaring  the  state 
permit  program  inadequate  to  ensure 
compliance  with  the  relevant  Subtitle  D 
federal  revised  criteria.  The  docimient 
will  include  a  statement  of  the  reasons 
for  this  determination  and  response  to 
significant  comments  received. 

(i)  States  may  seek  a  determination  of 
adequacy  at  any  time  after  a 
determination  of  inadequacy. 

PART  257— CRITERIA  FOR 
CLASSIFICATION  OF  SOUD  WASTE 
DISPOSAL  FAaLITlES  AND 
PRACTICES 

2-3.  The  authority  citation  for  part 
257  continues  to  read  as  follows: 


r-  42  U.S.C  eg07(aX3),  e912(aKl). 
«M4(«)  and  e949(c);  33  U.S.C  1345(d)  and 
(t). 

4.  Section  257.5  is  amended  by 
revising  the  definitions  for  State  and 
Staite  Director  to  read  as  follows: 


f2S7J 


ifor  oMNMfe/ 
I  of  iioiMiHMlGlpeL  iioii*liewQOue 


State  means  any  of  the  several  States, 
the  District  of  Columbia,  the 
Commonwealth  of  Puerto  Rico,  the 
Virgin  Islands.  Guam.  American  Samoa, 
and  the  Commonwealth  of  the  Northern 
Mariana  Islands. 

State  Diiector  means  the  chief 
administrative  officer  of  the  lead  state 
agency  responsible  for  implementing 
the  state  permit  program  for  40  CFR  part 
257,  subpart  B  and  40  CFR  part  258 
regulated  facilities. 


PART  2S8— SOLID  WASTE  DISPOSAL 
CRITERIA 

5.  The  authority  citation  for  part  258 
continues  to  read  as  follows: 

KaOuiiVtf:  42  U.S.C  e907(aX3).  6912(a), 
eM4(a)  and  e949(c):  33  U.S.C  134S(d)  and 
(e). 

6.  Section  258.2  is  amended  by 
revising  the  definitions  for  "Director  of 
an  Approved  State"  and  "State 
Director"  to  read  as  follows: 

I2SS.2    DeflnMons. 

•        •        •        •        • 

Dinctorof  an  Approved  State  means 
the  chief  administrative  officer  of  a  state 
agency  responsible  for  implementing 
the  state  permit  program  that  is  deemed 
to  be  adequate  by  EPA  imder  regulations 
published  pursuant  to  sections  2002  and 
4005ofRCRA. 


State  Director  means  the  chief 
administrative  officer  of  the  lead  state 
agency  responsible  for  implementing 
the  state  permit  program  for  40  CFR  part 
257.  subpart  B  and  40  CFR  part  258 
regulated  facilities. 
•        •        •        •        • 

(FR  Doc.  98-28361  Filed  10-22-48;  8:45  am] 
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REMINDERS 

Th«  items  in  this  list  were 
editorially  compiled  as  an  aid 
to  Federal  Register  users. 
Inclusion  or  exclusion  from 
this  list  has  no  legal 
significance. 

RULES  QdNQ  INTO 
EFFECT  OCTOBER  23, 
1998 

AGRICULTURE 
DEPARTMENT 
Federal  Crop  Insurance 
Corporation 

Crop  insurance  regulations: 
Nursery  crop 
Correction:  published  10- 
26-98 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  quality  implementation , 
plans;  approval  and 
promulgation;  vartoua 
States: 

Arttansas;  put)lished  10-23- 
98 
Clean  Air  Act: 
State  operating  permits 
programs — 

Arizona;  put>lished  9-23- 
98 
GENERAL  SERVICES 
ADMINISTRATION 
Freedom  of  Information  Act; 
implementation;  published 
10-23-98 
HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  ar>d  Drug 
Administration 
Food  additives: 
Adhesive  coatings  and 
components — 
Polyethylene  glycol  mono- 
•sotndecyl  ether  sulfate; 
published  10-23-98 
Adjuvants,  production  aids, 
and  sanitizers — 
Sodium  2,2'-methylenebis 
(4.6-di-tert-butylpheyl) 
phosphate;  pUMished 
10-23-981! 

RULES  GOINQ  INTO 
EFFECT  OCTOBER  24. 
1998 

AGRICULTURE 

DEPARTMENT 

Agricultural  Marketing 

Service 

Raisins  produced  from  grapes 

grown  in — 

Caiifomia;  published  10-23- 
98 
TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 
Air¥KXthiness  directives: 


SOCATA-Groupe 
AEROSPATIALE; 
published  9-3-98 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 

DEPARTMENT 

Agricultural  Marketing 

Oarvlce 

Beef  promotion  and  research; 

comments  due  by  10-27-98; 

published  8-28-98 

AGRICULTURE 
DEPARTMENT 
Animal  and  Plant  Health 
Inspection  Service 
Plant-related  quarantine, 
domestic: 

Mediterranean  fruit  fly; 
comments  due  by  10-26- 
98;  published  8-26-98 

AGRICULTURE 
DEPARTMENT 
Commodity  Credn 
Corporation 

Loan  and  purcttase  programs: 
Tobacco;  importer 
assessments;  comments 
due  by  10-29-98; 
published  9-29-98 

AGRICULTURE 
DEPARTMENT 

Farm  Sarvloe  Agency 

Program  regulations: 
Guaranteed  farm  loan 
programs;  regulatory 
streamlining;  and 
preferred  lender  program; 
implenwntation;  comments 
due  by  10-26-98; 
published  9-25-98 

AGRICULTURE 

DEPARTMENT 

Food  Safety  and  Inspection 

Service 

Eggs  and  egg  products: 
Shell  eggs;  refngeration  and 
lat>eling  requirements; 
comments  due  by  10-26- 
98;  published  8-27-98 

AGRICULTURE 

DEPARTMENT 

Rural  Businsss-Cooperative 

Service 

Program  regulations: 
Guaranteed  farm  loan 

programs;  regulatory 

streamlining;  and 

preferred  lender  program; 

implementation;  comments 

due  by  10-26-98; 

published  9-25-98 

AGRICULTURE 

DEPARTMENT 

Rural  Houaktg  Service 

Program  regulations: 
Guaranteed  farm  loan 
programs;  regulatory 


streamlining;  and 

preferred  lerxler  program;  • 

implementation;  comments 

due  by  10-26-98; 

published  9-25-98 
AGRICULTURE 
DEPARTMENT 
Rural  Utilities  Service 
Program  regulafions: 
Guaranteed  term  loan 

programs;  regulatory 

streamlining;  and 

preferred  lender  program; 

implementation:  comments 

due  by  10-26-98; 

published  9-25-98 

COMMERCE  DEPARTMENT 
National  Institute  of 
Standards  and  Technology 

Advanced  technotogy  program; 
revisions;  oonMnents  due  by 
10-26-98;  published  9-25-98 
COMMODITY  FUTURES 
TRADING  COMMISSION 
Registration: 
Associated  persons,  floor 
brokers,  floor  traders  and 
guaranteed  introducing 
brokers:  temporary 
licenses;  comments  due 
by  10-26-98;  published  9- 
24-96 

CONSUMER  PRODUCT 
SAFETY  COMMISSION 

Consumer  Product  Safety  Act: 
Multi-purpose  lighters;  child 
resistance  standard; 
comments  due  by  10-30- 
98:  published  9-30-98 

DEFENSE  DEPARTMENT 

Army  Department 

Personnel: 
Army  Board  for  Correction 
of  MUlitary  Records: 
comments  due  by  10-29- 
98:  published  9-29-98 

DEFENSE  DEPARTMENT 

Personnel: 
Ready  Reserve  screening: 
comments  due  by  10-27- 
98;  published  8-28-98 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 
.  California;  comments  due  by 
10-26-98;  published  9-25- 
98 
Hazardous  waste  program 
authorizations: 
Massactiusetts;  comments 
due  by  10-30-98; 
published  9-30-98 
Pesticides:  tolerances  in  food, 
animal  feeds,  and  raw 
agricultural  commodities: 
Deltamethrin;  comments  due 
by  10-26-98;  published  8- 
26-98 


Trictopyr,  comments  due  by 
10-26-98;  published  8-26- 
98 
SoM  wastes: 
Products  containing 
recovered  materials: 
comprehensive 
procurement  guideline: 
comments  due  by  10-26- 
98;  pubHshed  8-26-98 
FEDERAL 
COMMUNICATIONS 
COMMISSION 
Comnxm  carrier  services: 
Access  charges- 
Incumbent  local  exchange 
carriers;  retorm  and 
pricing  flexit>ility; 
rulemaking  petitions: 
comments  due  by  10- 
26-98;  published  10-9- 
98 
Streamlined  contributor 
reporting  requirements: 
t)iennial  regulatory  review; 
comments  due  by  10-30- 
98;  published  10-8-98 
Terminal  equipment, 
connection  to  telephone 
network — 

Signal  power  limitatk>ns: 
modificatwns:  t>iennial 
regulatory  review; 
comments  due  by  10- 
29-98;  published  9-29- 
98 
Radk)  statk)ns:  table  of 
assignments: 

klaho  et  al.;  comments  due 
by  10-26-98;  published  9- 
15-98 
FEDERAL  DEPOSTT 
INSURANCE  CORPORATION 
Foreign  banks.  U.S.  branches 
and  agencies;  extended 
examinatkKi  cyde; 
comments  due  by  10-27-98; 
published  8-28-98 
FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 
Freedom  of  Information  Act; 
implementation;  comments 
due  by  10-27-98;  published 
8-28-98 
FEDERAL  RESERVE 
SYSTEM 

Foreign  banks,  U.S.  branches 
and  agencies;  extended 
examination  cyde; 
comments  due  by  10-27-98; 
published  8-28-98 
GENERAL  SERVICES 
ADMINISTRATION 
Federal  travel: 
Payment  of  expenses  in 
connectk)n  with  death  of 
emptoyees  or  immediate 
family  members: 
comments  due  by  10-26- 
98;  pubUshed  8-27-98 
GOVERNMENT  ETHICS 
OFFICE 

Ethical  conduct  standards  for 
executive  branch 
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emptoyees:  comments  due 
by  10-26-98:  published  8- 
26-98 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug 
Administration 
Food  additives: 
Adiiesive  coatings  and 
components — 
2-hydroxy-1-{4-(2- 
hydro]^ethoxy)phenyl|-2- 
methyl-1 -propanone; 
comments  due  by  10- 
26-98;  pubbshed  9-28- 
98 
Medkai  devices: 
Class  III  preamendments 
physwal  medicine  devices; 
premarkel  approval; 
cofnments  due  by  10-28- 
98:  published  7-30-98 
Suction  antKhoke  device, 
tongs  antichoke  device, 
and  implanted 
neuromuscular  stimulator 
device:  retentkxi  in 
preamendments  Class  III; 
premaiket  approval; 
comments  due  by  10-28- 
98:  published  7-30-98 
HOUSING  AND  URBAN 
DEVELOPMENT 
DEPARTMENT 
Low  income  housing: 
Housing  assistar)ce 
payments  (Sectkm  8>— 
Multifamily  housirig 
mortgage  and  housirtg 
assistance  restructuring 
program  (mark-to- 
market  program),  etc.; 
comments  due  by  10- 
26-98;  published  9-11- 
98 
INTERIOR  DEPARTMENT 
nsh  and  WiMllfe  Service 
Endangered  and  threatened 
spedes: 

Chiricahua  dock;  comments 
due  by  10-30-98; 
published  7-29-98 
Endangered  Species 
Conventkm: 
River  otters  taken  in 
Missouri  in  1998-1999 
and  sut>sequent  seasons; 

exportatkxi;  comments    

due  by  10-30-98; 
published  9-30-98 
NATIONAL  ARCHIVES  AND 
RECORDS  ADMINISTRATION 
NARA  fadlities: 


Preskiential  libraries; 
architectural  and  design 
standards;  comments  due 
t>y  10-26-98;  published  8- 
25-96 
Privacy  Act;  implementatnn; 

comments  due  by  10-26-98; 

published  8-26^ 

POSTAL  RATE  COMMISSION 

Practne  and  procedure: 
Proceedings;  effiaeitcy 
improvement;  comments 
due  by  10-28-98; 
published  9-2-98 

TRANSPORTATION 
DEPARTMENT 
Coeat  Quaid 

DrawAxMge  operatnns: 
Florida;  comments  due  tiy 

10-27-98;  pubished  8-28- 

98 
Missouri  et  al.;  comments 

due  by  10-27-96; 

published  8-28-98 
Military  personnel: 
ChiW  devetopment  services 

programs;  comments  due 

by  10-28-98:  published  9- 

29-98 
Regattas  and  marine  parades: 
Nofttwm  Caiifomia  annual 

marine  events:  comments 

due  by  10-30-98; 

published  8-31-98 

TRANSPORTATION 
DEPARTMENT 
Federal  AvialkHi 
AdministratkMi 

Air  carrier  certificaton  and 

operatkNis: 

Devtoes  designed  as 
chemical  oxygen 
generators:  transportatk)n 
as  cargo  in  aircraft: 
prohit>itk>n;  comments  due 
by  10-26-98;  published  8- 
27-98 
Airworthiness  directives: 

CFM  lntematk>nal; 
comments  due  t>y  10-26- 
98;  published  7-28-98 

Eurocopter  France; 
comments  due  t>y  10-30- 
98;  published  8-31-98 

General  Electrk;  Co.; 
comments  due  t>y  10-26- 
98;  published  7-28-98 

Intematkxial  Aero  Engines 
AG;  comments  due  by 
10-26-98;  published  7-28- 
98 


Lockheed;  comments  due 
by  10-26-98:  published  9- 
11-96 

Pratt  &  Whitney:  comments 
due  by  10-26-98; 
published  7-28-98 

Rayttieon;  comments  due  t>y 
10-30-98;  published  9-2- 
98 
Class  E  airspace:  comments 

due  by  10-26-96;  published 

9-9-98 
Procedural  rules: 

Protests  arxf  contract 
disputes  procedures:  and 
Equal  Access  to  Justice 
Act  implementatkxi; 
comments  due  t>y  10-26- 
96;  published  8-25-96 

TRANSPORTATION 
DEPARTMENT 
Surface  Transportation 
Board 

Rate  procedures: 
Servwe  inadequacies: 
expedited  relief; 
comments  due  by  10-30- 
98;  published  10-20-98 

TREASURY  DB>ARTMENT 
Aiconoi.  looacco  ana 
Rrearms  Bureau 
Alcohol;  vitKultural  area 

designatxxis: 

YoufTtviHe,  CA;  comments 
^  due  by  10-26-98; 
published  8-26-98 
TREASURY  DEPARTMENT 
Comptroller  of  the  Currency 
Foreign  banks,  U.S.  brandies 

arxj  agertdes;  extended 

examinatkHi  cyde; 

comments  due  by  10-27-98; 

published  8-28-98 

TREASURY  DEPARTMENT 
Thrift  Supervision  Office 

Consumer  credit  classified  as 
toss,  sk>w  consumer  credit, 
and  skMv  toans;  definitions 
removed:  comments  due  t>y 
10-26-98;  published  9-25-98 

LIST  OF  PUBLIC  LAWS 

This  is  a  continuing  list  of 
put)lk:  t>ills  from  the  current 
sesston  of  Congress  wtMCh 
have  become  Federal  laws.  It 
may  be  used  in  conjunctkxi 
with  "PLUS"  (Public  Laws 
Update  Service)  on  202-523- 


6641.  This  list  is  also 
available  online  at  hop:// 
www.nara.gov/1edreg. 

The  text  o(  laws  is  not 
published  in  the  FadafM 
Ragialar  txA  may  t>e  ordered 
in  "slip  law"  Cndmdual 
pamphlet)  torm  from  ttte 
Supeririterident  of  Documents. 
U.S.  Gkyvemment  Prntng 
Office,  Washington.  DC  20402 
(phone.  202-512-1806).  The 
text  will  also  be  made 
available  on  the  Internet  from 
GPO  Access  at  httpV/ 
www.aocess.gpo.gov/su-docs/. 
Some  laws  may  not  yet  be 
available. 

H.R.  3604/P.l_  106-272 

InteHgence  /Kutfiorizatnn  Act 
tor  Fiscal  Year  1999  (Oct  20, 
1996;  112  StaL  2396) 


HJ. 


137/P.U  106-279 


Making  furttter  continuing 
appropriatnns  lor  the  fiscal 
year  1999.  and  tor  ottter 
purposes.  (OcL  20.  1996;  112 
StaL  2418) 

H.R.  4666/P.L  106-274 

Distrid  of  Cotombia  Courts 
and  Justtoe  Techrtical 
Correcttons  Ad  of  1998  (OcL 
21,  1998:  112  StaL  2419) 

Last  List  October  22.  199S 


Public  Laira  Electronic 
Notification  Servico 
(PENS) 


PENS  is  a  free  electronic  mai 
notification  service  of  newly 
enaded  put>lk:  laws.  To 
subscritw.  send  E-maM  to 
listproc@lucky.tad.gov  with 
the  text  message: 

subserfte  PUBLAW8-L  Your 


Note:  This  servtoe  is  strictly 
for  E-mail  notifKatton  of  new 
put)lic  taws.  The  text  of  laws 
is  not  available  ttwough  this 
sennce.  PENS  cannot  respond 
to  spedfk:  inquiries  sent  to 
this  address. 


Microfiche  Editions  Available... 


Fedsral  Register 

The  Federal  Register  is  published  daily  in 
24x  microfiche  formal  and  mailed  to 
subscribers  ttie  following  day  via  first 
dass  mail.  As  part  of  a  microActie 
Federal  Regisier  subscription,  the  LSA 
(List  of  CFR  Sections  AffecMd)  and  tfie 
Cumulative  Federal  Register  Index  are 
mailed  monthly. 

Code  of  Fsderal  Regulations 

The  Cods  of  Fedsrat  flsnitetlnns 
odnpriskiQ  spproHimeMy  200  vokinMS 
and  revtssd  al  leaM  ones  a  year  on  a 
Quartsriy  liasis.  Is  puMslied  in  24x 
niicraflctw  tormal  snd  ifie  cunant 
year's  vohimss  are  maNad  to 


Micn^che  Subscription  Prices: 
Fsderal  Register: 

One  year:  $220.00 
Six  months.  $110.00 

Code  of  IMeral  Regulations: 

Cun^ent  year  (as  issued):  $247.00 


Onitr  Pfoottttna  Cotttn 

*5419 


Superintendent  of  Documents  Subscription  Order  Form 


L^  J 


Charge  your  order. 
It'»  Ea$yl 

n   YES,  enter  the  foUowing  indicated  subscriptions  in  24x  microfiche  format:         ^^  J"*"'" »[?«"  iJJ?! !! J"?iS 

*  *^  Phone  your  orders  (202)  512-1800 

Federal  Register  (MFFR)  □  One  year  at  $220  each        Q  Six  months  at  $1 10 

Code  of  Federal  Regulatioas  (CFRM7)  Q  One  year  at  $247  each 


The  total  cost  of  my  order  is  S . 


..  Price  includes 


regular  domestic  postage  and  handling  and  is  subject  to 
change.  International  customers  please  add  25%. 


(Coopuiy  or  penonal  name) 


(Pleue  type  or  print) 


(Additioaal  addresi/attentioa  line) 


(Street  addreii) 


(aty.Sute.  Zip  code) 


(Daytime  phone  including  area  code) 


(Pwdiaae  order  no.) 


Fw  privacy  < 

Q  Do  not  make  my  name  available  to  other  mailers 

Ckecfc  aMtbod  of  peyHCirt: 

Q  Check  payable  to  Superintendent  of  Documents 

□  GPO  Deposit  Account        |    |    |    |    |    |~T~i  -  D 

a  VISA  a  MasterCard  I    I    I    I    I  remiratioo) 

I  I  I  I  I  I  I  I  I  I  I  I  I  I  I  I  i-m 


(Authorizing  lignature)  1/97 

Tkmmk  yam  for  your  onkr! 

Mail  to:    Superintendent  of  Documents 

RO.  Box  371954,  Pittsburgh,  PA  15250-7954 


The  authentic  text  behind  the  news  .     . 

The  Weekly 
Compilation  of 


;-M    • 


Documents 


Presidential 
Documents 


TNa  unique  aervioe  providas  i^Mo-dale 
inlofmalion  on  PraaidanBal  poicias 
and  announoafitants.  It  containi  tha 
ful  tsKt  of  tha  Praaidanf  s  pubic 

Congraas,  news  ooniaranoas,  and  oUmt 
nasuaniiai  materials  rewaaaa  oy  ma 
WhHa  llouaa. 


The  Weakly  Compilation  carries  a 
Mortday  dateline  and  covers  materials 
released  during  the  preceding  week. 
Each  issue  includes  a  JaiAe  of 
Contents,  lists  of  acts  approved  t>y 
the  President.  rKMninatkMts  sutxnitted 
to  the  Senate,  a  checklist  of  White 


House  press  releases,  and  a  < 
of  other  Presidential  activilies  artd 
WhUs  House  annourtcemenls. 
Indexes  are  published  quarterly. 


Pijt>lished  by  the  Office  of  ifw 
National  Arctwas  and 


Superintendent  of  Documents  Subscription  Order  Form 


OMw  noonamg  CedK 

*5420 


LJ   YES,  please  enter one  year  subscriptions  for  the  Weekly 

can  keep  up  to  date  on  Presidential  activities. 


Charge  your  order. 

It'eEaey! 

Fax  your  orden  (202)  512-2250 

Phone  your  orders  (202)  512-1800 


(PD)  so  I 


The  total  cost  of  my  order  is  $ 

regular  domestic  postage  and  handling  and  is  subject  to 
change.  International  customers  please  add  25%. 


□  $137.00  First  Class  Mail  □   $80.00  Regular  Mail 
.  Price  includes 


(Company  or  penooal  name) 


(Pleaie  type  or  printj^ 


(Additional  addresi/attention  line) 


(Street  addrm) 


(aty.Sute,  Zip  code) 


(Daytime  phone  induding  area  code) 


(Purchase  order  no.) 


Fee  pfflvncj^4 

Q  Do  not  make  my  name  avaiMie  toother  mailert 

Check  lelheiefpajBuf 

L3  Check  payable  to  Superintendent  of  Documents 

□  GPO  Deposit  Account        I    I    I    I    I    I    I    I  -  D 
Q  VISA  Q  MasterCard 


n 


I  (expiratiaa) 


I  I  I  I  I  I  I  I  I  I  I  I  I  I  I  I  I  i"n 


(Authorizing  signature) 

Thamkyomfor 
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1992 


The 

Federal  Register: 

What  It  U 

And 

How  To  Use  It 


Annoimcaiig  the  Latest  Edition 

The  Federal 

Register: 

What  It  Is 

and 

How  to  Use  It 


A  Guide  for  die  Unr  of  ttie  Federal  Register — 
Code  of  Federal  Regulations  System 

This  handbook  is  used  for  the  educational 
workshops  conducted  by  the  Office  of  the 
Federal  Register.  For  those  persons  unable  to 
attend  a  workshop,  this  handbook  will  provide 
guidelines  for  using  the  Federal  Register  and 
related  publications,  as  well  as  an  explanation 
of  how  to  solve  a  sample  research  problem. 


Price  $7.00 


Superintendent  of  Documents  Publications  Order  Form 

I I  YES,  please  send  me  the  following: 


Order  proccmng  cod* 

•6173 


Charge  your  ortfer. 
msatfi 
lb  fax  your  oniers  (202)-512-2250 


copiM  of  Th*  FadMal  ItogMar-WlMl  N  to  and  How  lb  Um  N,  at  VOO  pat  copy.  Stock  No.  069-000-00044-4 


The  total  cost  of  my  order  is  <  International  customers  please  add  25%.  Prices  iiKlude  regular  domestic 

postage  and  handling  and  are  subject  to  change. 

^  Please  Choose  Method  of  R^ment: 

I I  Check  Payable  to  the  Superintendent  of  Documents 

Lj  GPO  Deposit  Account        I    I    I    I | |_J I  ~  I I 


(Company  or  IVnonal  Name) 


(Please  type  or  print) 


(Additiofial  address/altentKm  line) 


(Street  addicss) 


(City,  Stale.  ZIP  Code) 


(Daytime  phone  including  area  code) 


(Purchase  Order  No.) 


avaifaMe  toodMT 


VtS    NO 


1 1  VISA  or  MasterCard  Account 

II                               III 

1      1                    (Credit  card  expiration  dale)                Thank  yOU  for 

your  order! 

(Authorizing  Signature) 


(Urv   1-93) 


Mail  To:    New  Orders,  Superintendent  of  Docunjents 
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Free  online  access  to  the  ofTicial  editions  of  the  Federal 
Register,  the  Code  of  Federal  Regulations  and  other  Federal 
Register  publications  is  available  on  GPO  Access,  a  service 
of  dK  U.S.  Govenunent  Printing  Office  ac 

http://www.access.gpo.gov/nara/indexJitnil 

For  additional  infonnation  on  GPO  Access  products, 
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GPO  Access  User  Support  Team  via; 

•k    Phone:  toll-free:  1-888-293-6498 
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Attention:  Federal  Agencies 

PUum  Language  T0OU  Art  Now  AvaUabU 

The  Office  of  the  Federal  Register  offers  Plain  Language 
Tools  on  its  Website  to  help  you  comply  with  the 
President's  Memorandum  of  Jurte  1,  1998 — Plain  Language 
in  Goverrunent  Writing  (63  FR  31883.  June  10.  1998).  Our 
address  is:  http://wwwjiara.gov/fedieg 

For  more  in-depth  guidance  on  the  elements  of  plain 
language,  read  **Writing  User-Friendly  Documents"  on  the 
National  Partnership  for  Reinventing  Government  (NPR) 
Website  at:  http://www.plainlanguage.gov 
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This  8«:lion  of  the  FEDERAL  REGISTER 
contains  regirfalory  documents  having  general 
applcabMty  and  legal  effect,  most  or  which 
are  keyed  to  and  oodWed  in  the  Code  of 
Federal  Reguialione,  which  is  putjfshed  under 
SO  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  isted  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


OFFICE  OF  PERSONNEL 
MANAGEMENT 

5  CFR  Parts  213  AND  315 
RIN3206-AH82 

Studwit  Educational  Employmant 


AGENCY:  Office  of  Personnel 

Management. 

ACTION:  Final  rule. 

SUMMARY:  The  Office  of  Personnel 
Management  (OPM)  is  issuing  final 
regulations  governing  the  Student 
Educational  Employment  Program.  The 
regulations  recodify  the  two 
components  of  the  Program;  implement 
Executive  Order  13024.  which  permits 
noncompetitive  conversion  of  certain 
employees  of  the  Student  Educational 
Employment  Program  to  term 
appointments;  clarify  certain 
definitions;  and  make  related  editorial 
changes  to  part  315. 

DATES:  Effective  date:  November  25. 

1998. 

FOR  FURTHER  MFORMATION  CONTACT: 

Michael  J.  Mahoney.  202-606-0830. 

FAX  202-606-0390.  or  TDD  202-606- 

0023. 

SUPPLEMENTARY  MFORMATION:  OPM 
issued  interim  regulations  with  a 
request  for  comments  oa  December  2, 
1997  (62  FR  63627).  Comments  were 
received  from  two  agencies.  One  agency 
concurred  with  our  clarifications 
regarding  the  definition  of  "student" 
and  "break  in  program."  Another 
agency  suggested  that  we  broaden  the 
definition  of  "student"  to  include 
individuals  in  non-traditional 
curriculums  which  do  not  require  them 
to  be  in  actual  physical  attendance  at  an 
accredited  school.  We  have  adopted  this 
suggestion  on  the  basis  that  actual 
physical  attendance  excludes  students 
at  accredited  schools  and  institutions 
who  are  taking  cuniculums  which  do 


not  require  them  to  be  present  in  a 
traditional  classroom  setting  (e.g.. 
courses  whose  participation  is  through 
correspondence,  video-taped  lecture/ 
instruction,  the  internet,  or  telecon  and 
video-telecon  media).  We  have  been 
operating  with  the  current  definitimi  of 
a  student  since  1977.  At  that  time, 
accessible  technology  had  not  become 
so  advanced  that  students  regularly  took 
educational  courses  outside  the 
traditional  classroom.  We  believe  this  is 
no  longer  the  case  as  there  is  a  growing 
popularity  of  "nontraditional"  curricula 
offered  by  accredited  academic 
institutims.  Removing  the  requirement 
for  actual  physical  attendance  will 
benefit  agencies  by  providing  them  with 
a  wider  pool  of  potential  appointees 
firom  which  to  recruit  Likewise,  this 
change  will  mean  career  opportunities 
for  a  wider  population  of  students. 

We  are  also  changing  the  references  to 
"Training  Expenses"  and  "Tuition 
Assistance."  These  terms  are  misleading 
in  that  they  imply  that  agencies  may  use 
their  training  authority  in  5  U.S.C 
chapter  41  and  5  CFR  part  410  to  pay 
for  any  educational  m  training  expense 
and/or  academic  degrees.  We  are 
clarifying  these  refsrences  to  let 
agencies  know  they  may  use  their 
training  authority  to  pay  all  or  part  of 
training  expenses  directly  related  to 
students'  official  duties. 

DocnmentatioB  on  SF-50.  Notification 
of  Personnel  Action 

For  noncompetitive  conversions  from 
the  Student  Educational  Employment 
Program  to  term,  career,  and  career- 
conditicmal  appointments,  agencies 
should  dte  Legal  Authority  Code  ZJM 
on  the  SF-50,  Notification  of  Personnel 
Action.  The  legal  authority  is  Executive 
Order  12015. 

Regulatory  Flexfliility  Act 

I  certify  that  this  regulation  will  not 
have  a  significant  impact  on  a 
substantial  number  of  small  entities 
because  it  affects  only  a  certain  number 
of  Federal  employees. 

List  ofSniqecIs  in  5  CFR  Parts  213  and 
315 

Government  employees,  reporting  and 
recordkeeping  requirements. 


Office  of  Personnel  Management. 

Janiot  R.  Lachaaos 

DirBctor. 

Accordingly.  OPM  is  amending  part 
213  and  part  315  of  title  5.  Code  of 
Federal  R^ulations.  as  follows: 

PART  213— EXCEPTED  SERVICE  ' 

1.  The  authority  for  part  213 
continues  to  read  as  follows: 

AndMrity:  5  U.S.C  3301  and  3302.  E.O. 
10577,  3  CFR  1954-19S8  Comp..  p.  21S: 
§  213.101  alw  issued  under  5  U.S.C  2103: 
§213.3102  also  issued  under  S  U.S.C  3301. 
3302.  3307.  8337(h).  and  8456;  E.O.  12364. 
47  FR  22931.  3  CFR  19B2  Cemp-  P- 185;  and 
38  U.S.C  4301  et  seq. 

2.  In  §  213.3202,  paragraphs  (a)(2), 
(a)(9).  (b)(2).  (b)(9).  (b)(ll)(i).  and  (b)(17) 
are  revised  to  read  as  follows: 

1213.3208    EnliraeaecuttvecMlaarvtoa. 

(a)*  *  • 

(2)  Definition  of  student  A  student  is 
an  individual  who  has  been  accepted  for 
enrollment,  or  who  is  enrolled.,  as  a 
degree  (diploma,  cotificate.  etc.) 
seeking  student  in  an  accredited  high 
school,  technical  or  vocational  school. 
2-year  or  4-year  college  or  university, 
graduate  or  professional  school.  If  the 
student  is  enrolled,  the  student  must  be 
taking  at  least  a  half-time  academic/ 
vocational/  or  technical  course  load. 
The  definition  of  half-time  is  the 
definition  provided  by  the  school  in 
which  the  student  is  enrolled.  Students 
need  not  be  in  actual  physical 
attendance,  so  long  as  all  the  other 
requirements  are  met  An  individual 
who  needs  to  complete  less  than  the 
equivalent  of  half  an  academic/ 
vocational  or  tedmical  courseload  in 
the  class  enrollment  period  immediately 
prior  to  graduating  is  still  considered  a 
studoit  far  purposes  of  this  program. 

(9)  Training  expenses:  Obaerving  the 
prohibitions  in  5  U.S.C  4107.  agencies 
may  use  their  training  authority  in  5 
U.S.Q  chapter  41  and  5  CFR  part  410  to 
pay  all  or  part  of  training  expenses 
directly  related  to  students'  <^Bdal 
duties. 
•        •        •        •        • 

(b)*  •  • 

(2)  Definition  of  student.  A  student  is 
an  individual  who  has  been  accepted  for 
enrollment,  or  who  is  enrolled,  as  a 
degree  (diploma,  certificate,  etc.) 
seeking  student  in  an  aocradited  high 
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school,  technical  or  vocational  school. 
2-year  or  4-year  college  or  university, 
graduate  or  professional  school.  If  the 
student  is  enrolled,  the  student  must  he 
taking  at  least  a  half-time  academic/ 
vocational/  or  technical  course  load. 
The  definition  of  half-time  is  the 
definition  provided  by  the  school  in 
which  the  student  is  enrolled.  Students 
need  not  be  in  actual  physical 
attendance,  so  long  as  all  the  other 
requirements  are  met.  An  individual 
who  needs  to  complete  less  than  the 
equivalent  of  half  an  academic/ 
vocational  or  technical  courseload  in 
the  class  enrollment  period  immediately 
prior  to  graduating  is  still  considered  a 
student  tor  ptirposes  of  this  program. 

(9)  Training  expenses:  Observing  the 
prohibitions  in  5  U.S.C.  4107,  agencies 
may  use  their  training  authority  in  5 
U.S.C.  chapter  41  and  5  CFR  part  410  to 
pay  all  or  part  of  training  expenses 
directly  related  to  students'  official 
duties. 

•  •        •        •        • 

(11)  Program  requirements  for 
noncompetitive  conversion,  (i)  Students, 
who  are  U.S.  citizens,  may  be 
noncompetitively  converted  bom  the 
Student  Career  Experience  Program  to  a 
term,  career  or  career-conditional 
appointment  under  Executive  Order 
12015  (as  amended  by  Executive  Order 
13024)  when  students  have: 

•  •        •        •        • 

(17)  Tuition  assistance.  Observing  the 
prohibitions  in  5  U.S.C.  4107,  agencies 
may  use  their  training  authority  in  S 
U.S.C.  chapter  41  and  5  CFR  part  410  to 
pay  all  or  part  of  training  expenses 
directly  related  to  students'  official 
duties. 


PART  315— CAREER  AND  CAREER- 
CONOmONAL  EMPLOYMENT 

4.  The  authority  citation  for  part  315 
continues  to  read: 

Authority:  5  U.S.C  1302,  3301.  3302;  E.O. 
10577.  3  CFR.  1954-1958  Comp..  page  218. 
unleM  otherwiae  notad. 

Sacs.  315.601  and  315.609  alao  issuad 
under  22  U.S.C  3651  and  3652. 

Sacs.  315.602  and  315.604  alao  issued 
under  5  U.S.C  1104. 

Sec.  315.603  also  issued  under  5  U.S.C 
BlSl. 

Sec.  315.605  also  issued  under  E.0. 12034. 
3  CFR.  1978  Comp..  p.  111. 

Sec.  315.606  also  issued  under  E.0. 11219, 
3  CFR.  1964-1965  Comp..  p.  303. 

Sec  315.607  alao  issued  under  22  U.S.C 
2506. 

Sec.  315.608  alao  issued  under  E.0. 12721, 
3  CFR.  1990  Comp.,  p.  293. 

Sec  315.610  also  issued  under  5  U.S.C 
3304(d). 


Sec.  315.710  alao  issuad  undv  B.a  12596. 
3  CFR.  1987  Comp.,  p.  229. 

Subpart  I  alao  issuad  under  5  U.S.C  3321. 
EO.  12107,  3  CFR.  1978  Comp..  p.  264. 

5.  In  §  315.201.  paragraph  (b)(l)(ix)  is 
revised  to  read  as  follows: 


fsi&aoi 

tMHire. 


(b)*  •  • 

(!)*•• 

(ix)  The  date  of  nontemporary 
excepted  appointment  tmder 
$  213.3202(b)  of  this  chapter,  provided 
the  student's  appointment  is  converted 
to  career  or  career-conditional 
appointment  under  Executive  Order 
12015.  with  or  %vithout  an  intervening 
term  appointment,  and  without  a  break 
in  service  of  one  day. 
•        ••-•• 

(FR  Doc.  98-28473  Filed  10-23-98;  8:45  ami 
■usM  COOK  sta-si-r 


DEPARTMENT  OF  AGRICULTURE 

7CFR  Part  457 
nN0663-AB66 

Common  Crop  Inaurance  Regulations, 
NuTMry  Crop  Insurance  Provisions: 
CofracHon 

agency:  Federal  Crop  Insurance 
Corporation.  USDA. 
ACTION:  Final  rule:  correction. 


f:  This  docimient  contains 
corrections  to  the  final  r\ile  that  was 
published  in  the  Federal  Register  on 
Thursday.  September  24. 1098  (63  FR 
50065-50979).  The  rule  pertains  to  the 
insurance  of  nursery  crops. 
EFFECTIVE  DATE:  October  23. 1998. 
FOR  FURTHER  MFORMATKM  CONTACT: 
Vondie  O'Conner,  Director.  Research 
and  Evaluation  Division,  Federal  Crop 
Insurance  Corporation,  United  States 
Department  of  Agriculture,  9435  Holmes 
Road,  Kansas  Qty,  MO  64131. 
telephone  (816)  926-6343. 
SUPPUEMBITARY  SIFORMATION: 

Background 

The  final  rule  that  is  the  subject  of 
this  correction  was  intended  to  provide 
policy  changes  to  better  meet  the  needs 
of  the  insured. 

Need  For  Correction 

As  published,  the  final  regulation 
contains  errors  which  may  prove 
misleading. 

Section  6(h)  indicates  that  an  insured 
electing  catastrophic  insurance  coverage 
may  obtain  a  %vritten  agreement,  but 


such  agreements  are  prohibited  by 
section  11  of  the  Catastrophic  Risk 
Protection  Endorsement.  Even  though 
the  Catastrophic  Risk  Protection 
Endorsement  would  govern  the  crop 
provisions.  FQC  does  not  want  to 
mislead  growen  into  believing  such  an 
agreement  would  be  obtainable.  Instead. 
FQC  may  provide  a  waiver  on  a  case- 
by-case  biMis  if  the  insured  presents 
acceptable  records  to  prove  actual 
inventory  value  if  the  section  6(h) 
restrictions  cause  the  insured  to 
undervalue  inventory. 

Secticm  7(a)  of  the  Nursery  Crop 
Provisions  concerning  premium 
calculaticm  states  that  it  is  in  lieu  of 
section  7(a)  of  the  Basic  Provisions 
when  the  correct  citation  is  section  7(c). 

In  section  15.  the  single  unit  example 
had  the  wrong  mathematical  symbol  in 
two  locations.  In  step  one  the 
multiplication  symbol  should  have  been 
the  symbol  for  division.  In  step  two.  the 
multiplication  symbol  should  have  been 
the  symbol  for  subtraction.  In  the 
multiple  unit  multiple  loss  example,  the 
numbere  in  the  second  step  one  are 
incorrect.  $66,400  should  be  divided  by 
$83,000  to  equal  .80. 

Section  5(a)  of  the  Nursery  Peak 
Inventory  Endorsement  contained  in 
§457.163  refers  to  the  "coverage  term." 
This  is  a  clerical  error  that  should  refer 
to  "premium  rate."  Section  5(a)  also 
refers  to  a  "proration  factor"  but  should 
refer  to  "a  premium  adjustment  fector." 

Conrecdon  of  Publkatkin 

Accordingly,  the  publication  on 
September  24. 1998.  of  the  final 
regulation  at  63  FR  50965-50979  is 
corrected  as  follows: 

PART  457— [CORRECTED] 

1467.162    [Corraelsd] 

On  page  50977.  in  the  first  column,  in 
§457.162,  section  6(h)  of  the  crop 
provisions  is  corrected  to  read  as 
follows: 

For  catastrophic  insurance  coverage  only: 
(1)  Your  plant  inventory  value  report  for 
container  grown  nursery  plants  cannot 
exceed  the  lesser  of  the  actual  value  from 
section  6(e)  or  150  percent  of  your  previous 
year's  sales  of  container  grown  nursery 
plants;  (2)  Your  plant  inventory  value  report 
for  field  grown  nursery  planu  cannot  exceed 
the  lesser  of  the  actual  value  from  section 
6(e)  or  250  percent  of  your  previous  years' 
sale  of  field  grown  nursery  plants,  and  if  the 
above  restrictions  cause  you  to  under  report 
the  value  of  your  inventory,  you  must  present 
records  acceptable  to  us  to  prove  your  actual 
inventory  value  to  receive  a  waiver  of  these 
restrictions. 

On  page  50977,  in  the  first  column,  in 
§457.162.  section  7(a)  is  corrected  to 
read  as  follows: 
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in  lieu  of  section  7(c)  of  the  Basic 
Provisions,  we  wiU  determine  your  premium 
by  multiplying  the  amount  of  insurance  by 
the  appropriate  premium  rate  and  by  the 
premium  adjustment  bctors  listed  on  the 
actuarial  documents  that  may  apply. 

On  page  50978.  in  the  first  and  second 
coltmms.  in  §  457.162.  section  15  of  the 
crop  provisions,  the  single  unit 
example,  steps  one  and  two.  are 
corrected  to  read  as  follows:        ^ 

"Step  (1)    Determine  the  under  report  fector 

$100,000  *  $125,000  >.80: 
Step  (2)    Field  market  value  A  minus  field 
maiket  value  B 

$125,000  -  $80,000  =  $45,000; 

On  page  50978.  in  the  third  column, 
in  §  457.162.  section  15.  the  miUtiple 
imit  multiple  loss  example,  the  second 
step  one,  is  corrected  to  read  as  follows: 

Step  (1)    Detennine  the  under  report  fector 
$86,400  +  $83,000  <.80:" 

§467.163    [Cofreelad] 

On  page  50979,  in  the  second  column, 
in  §  457.163.  section  5(a)  of  the 
endorsement  is  corrected  to  read  as 
follows: 

The  premium  for  this  endorsement  is 
determined  by  multiplying  the  peak  amount 
of  instirance  by  the  appropriate  premiimi  rate 
and  by  any  premium  adjustment  factors 
listed  on  the  actuarial  documents  that  may 
apply. 

Signed  in  Washingtoo  DC,  on  October  19. 
1998. 

KaBBsdi  D.  Ackafsan. 
Kfanager,  Fedeml  Crop  Insurance 
Corporation. 

(FR  Doc  98-28541  Filed  10-23-98;  8:45  am) 
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DEPARTMENT  OF  THE  TREASURY 
Onic*  of  the  Comptrollar  of  1h« 

CUTFMiqf 

12CFRPart28 
[DoGl»tNo.M-iq 
RIN1S67-AB8i    . 

International  Banking  ActtvHIaa 

agency:  Office  of  the  Comptroller  of  the 
Currency.  Treasury. 
ACTION:  Final  rule. 

SUMMARY:  The  Office  of  the  Comptroller 
of  the  Currency  (OCC)  is  amending  its 
regulation  governing  international 
lending.  This  amendment  removes  the 
lengthy  discussion  concerning  the 
accounting  for  fees  on  international 
loans  and  instead  states  that  the 
accounting  for  these  fees  is  to  conform 
to  generally  accepted  accounting 
principles  (GAAP).  The  amendment  is 


intended  to  simplify  the  rule  and 
eliminate  unnecessary  burden. 

EFFECTIVE  DATE:  This  final  rule  is 
effective  January  1, 1999. 

FOR  FURTHER  MFORMATION  CONTACT:  Tom 
Rees.  Senior  Accountant.  Bank 
Supervision  Policy,  {202)  874-5180; 
Frank  Carbone.  Senior  hitemational 
Advisor.  International  Banking  & 
Finance.  (202)  874-4730;  Raiia  Bettauer. 
Coimselw  for  International  Activities. 
(202)  874-0680;  or  Marie  Tenhundfeld, 
Assistant  Director.  Legislative  and 
Regulatory  Activities.  (202)  874-5090, 
Office  of  the  Comptroller  of  the 
Currency^  250  E  Street.  S.W.. 
Washington.  DC  20219. 

8UPf>I.B»rTARY  MFORMATION: 


BafJcground 

The  Intonaticmal  Lending 
Supervision  Act  of  1983  (ILSA).  12 
U.S.C.  3901  et  seq.,  requires,  among 
other  things,  that  the  OOC  and  other 
Federal  hanking  agencies  issue 
regulations  governing  accoimting  ftw 
fees  charged  by  banks  in  connection 
with  international  loans  {i.e..  those 
loans  reported  on  a  bank's  Country 
Exposure  Report,  form  FFIEC  009).  In 
order  to  avoid  excessive  debt  service 
burden  on  debtor  coimtries,  section 
906(a)  of  ILSA  (12  U.S.C  3905(a)) 
prohibits  a  bank,  in  coimection  with 
restructuring  an  international  loan,  from 
charging  fees  in  an  amount  that  exceeds 
the  adininistrative  costs  of  restructuring 
the  loan,  unless  the  fee  is  amortized 
over  the  life  of  the  loan.  Section  906(b) 
of  ILSA  (12  U.S.C  3905(b))  reiiuires  that 
the  OOC  prescribe  the  accounting 
treatment  for  agency,  commitment, 
management,  and  oiher  fees  in 
connection  with  international  loans  to 
assure  that  the  appropriate  portion  of 
these  fees  is  accrued  in  income  over  the 
effective  life  of  each  loan. 

When  the  OOC  first  published  its 
rtiles  on  accounting  for  international 
loan  fees  in  1984  [see  49  FR  12192 
(March  29, 1984)),  the  OCC  determined 
that  the  application  of  the  fee 
accounting  principles  for  banks  th«i  set 
out  in  GAAP  did  not  ensure  a  uniform 
accounting  treatment  for  international 
loan  fees.  Accordingly,  the  OCC  adopted 
detailed  rules  governing  the  accounting 
treatment  for  various  types  of  fees 
generated  in  connection  vrith 
international  loans.  The  preamble  to  the 
1984  rule  stated,  however,  that  the  OCC 
would  reexamine  whether  the  rule 
needed  to  discuss  the  accounting 
treatment  if  the  Financial  Accounting 
Standards  Board  (FASB)  were  to  issue 
further  guidance  on  the  accounting  for 
fees  on  international  loans.  Since  then. 


FASB  has  amended  GAAP  to  provide 
that  guidance. 

Propoaal 

In  April  of  this  year,  the  OOC 
published  a  proposed  rule  that  invited 
conunent  on  whether  the  OOC  should 
remove  the  lengthy  discussion  in 
§  28.53  concerning  the  accounting 
treatment  for  foes  on  international  loans 
and  replace  it  with  a  statement  that  the 
accounting  is  to  conform  to  GAAP.  See 
63  FR  16708  (April  6, 1998).  The  OOC 
received  one  comment,  boia  an 
individual  who  supported  the  proposal 
in  its  entirety. 

FiBalSnle 

The  OOC  is  adopting  the  proposal 
without  change.  Accordingly,  upon  the 
effective  date  of  this  final  nUe.  national 
banks  will  be  required  to  follow  GAAP 
in  accoimting  for  fees  on  international 
loans,  subject  to  the  amortizaticm 
requirement  for  fees  charged  in 
connection  with  restructuring  an 
international  loan  that  exceed  the 
administrative  cost  of  the  restructuring. 
In  the  event  that  GAAP  rules  regarding 
fee  accounting  for  international  loans 
changes,  the  OCC  will  reexamine  its 
rule  to  assess  the  need  for  further 
revision. 

The  final  rule  reduces  the  r^ulatory 
burden  on  banks  and  simplifies  the 
OCC's  requiremmts  by  replacing  the 
discussion  of  the  separate  accounting 
methods  for  different  types  of  fees  on 
international  loans  with  a  reference  to 
GAAP.  As  noted  in  the  preamble  to  the 
proposed  rule,  while  there  are  some 
differences  between  the  language  in 
§  28.53  that  is  being  removed  and  the 
GAAP  standard  (Financial  Accounting 
Standard  No.  91).  these  differences  are 
relatively  minor.  Fat  instance,  GAAP 
requires  a  method  foH'  recognizing  fees 
and  administrative  costs  of  originating, 
restructuring,  or  syndicating 
international  loans  that  is  slightly 
different  from  the  method  required  by 
former  §  28.53.  However,  adoption  of 
the  GAAP  standard  will  not  impose 
additicmal  burden  on  banks,  and  will 
reduce  burden  in  some  instances. 

This  final  rule  does  not  affect,  in  any 
way,  the  standards  by  whidi  a  bank 
recognizes  loss  on  intematicHial  assets 
affacted  by  transfer  risk,'  nor  does  it 
change  the  «rTmiinHng  treatment  of  a 
bank's  transfer  risk  reserve.  As 
discussed  earlier,  the  final  rule  merely 
changes  the  accounting  treatment  of  fees 
that  banks  collect  on  intematicmal  loans 


■  Transfv  risk"  ansa*  from  an  obligor'*  insbility 
to  patfarni  on  its  debt  obligatkms  naing  tb*  agreed- 
upon  cuRWicy  because  of  a  lack  ot  or  rastnints  oo 
the  availability  of.  needed  foreign  exchange  in  the 
country  of  the  obligar. 
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by  adopting  GAAP  accounting 
requiiements  for  fee  income  on  loans. 

The  change  summarized  above 
removes  the  need  to  define  the  terms 
"international  syndicated  loan"  and 
"loan  agreement,"  which  are  used  only 
in  the  discussion  in  former  §  28.53. 
Accordingly,  the  rule  amends  §  28.51  by 
removing  the  definitions  of 
"international  syndicated  loan"  and 
"loan  agreement"  from  §  28.51  (e)  and 
(f),  respectively,  and  redesignating  the 
remaining  definitions  as  appropriate. 

Regulatory  FlexibUity  Act 

It  is  hereby  certified  that  this  final 
rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  As  is 
explained  in  the  preamble  to  this  final 
rule,  there  is  only  one  substantive 
change,  and  this  change  will  simplify 
the  regulation  to  make  it  consistent  with 
GAAP.  The  rule  reduces  the  regulatory 
burden  on  all  national  banks  that  make 
international  loans,  regardless  of  size. 
Accordingly,  a  regulatory  flexibility 
analysis  is  not  required. 

ExecutiTe  Order  1 2866 

The  OCC  has  determined  that  this 
final  rule  is  not  a  significant  regulatory 
action  under  Executive  Order  12866. 

Unftinded  Mandates  Act  of  IMS 

The  OCX:  has  determined  that  this 
final  rule  will  not  result  in  expenditures 
by  State,  local,  and  tribal  governments, 
or  by  the  private  sector,  of  more  than 
$100  million  in  any  one  year. 
Accordingly,  consistent  with  section 
202  of  the  Unfunded  Mandates  Act  of 
1995  (2  U.S.C.  1532),  the  OCC  has  not 
prepared  a  budgetary  impact  statement 
or  specifically  addressed  the  regulatory 
alternatives  considered.  As  discussed  in 
the  preamble,  the  rule  simplifies  the 
discussion  concerning  the  accounting 
for  fees  on  international  loans  to  make 
the  regulation  consistent  with  generally 
accepted  accounting  principles.  The 
rule  also  makes  other  nonsubstantive 
changes  to  subpart  C  of  Part  28  that  are 
intended  to  clarify  and  simplify  the 
lule. 

Uat  of  Subjects  In  12  CFR  Part  28 

Foreign  banking.  National  banks. 
Reporting  and  recordkeeping 
requirements. 

Authority  and  iMuance 

For  the  reasons  set  out  in  the 
preamble,  the  OCC  amends  part  28  of 
chapter  I  of  title  12  of  the  Code  of 
Federal  Regulations  as  set  forth  below: 


PART  2a-INTERNAT10NAL  BANKING 
ACUVmES 

1.  The  authority  citation  tor  part  28 
continues  to  read  as  follows: 

Authority:  12  U.S.C  letseq.,  938. 161. 
602. 1818,  3102.  3108,  and  3801  et  seq. 

%2^JS^    [Amendacq 

2.  Section  28.51  is  amended  by 
removing  paragraphs  (e)  and  (f).  and 
redesignating  paragraphs  (g)  and  (h)  as 
paragraphs  (e)  and  (f),  respectively. 

3.  Section  28.53  is  revised  to  read  as 
follows: 

128.53   Accounting  for  faee  on 
intwnalional  loena. 

(a)  Restrictions  on  fees  for 
restructured  international  loans.  No 
banking  institution  shall  charge,  in 
connection  with  the  restructuring  of  an 
international  loan,  any  fee  exceeding  the 
administrative  costs  of  the  restructuring 
unless  it  amortizes  the  amount  of  the  fee 
exceeding  the  administrative  cost  over 
the  effective  life  of  the  loan. 

(b)  Accounting  treatment.  Subject  to 
paragraph  (a)  of  this  section,  a  banking 
institution  is  to  account  for  fees  in 
accordance  with  generally  accepted 
accounting  principles. 

Dated:  October  14. 1998. 
lulie  L.  WilUams. 

Acting  Comptroller  of  the  Currency. 
|FR  Doc.  98-28593  Piled  10-23-98;  8:45  am] 
BNJJNQ  coot  4aiO-SS-r 
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Airworthlnaaa  Diracthraa;  Pratt  A 
Whltnay  PW2000  Sarlaa  Turtiofan 
Engir 


AOENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule:  request  for 
comments. 

summary:  This  amendment  revises  an 
existing  airworthiness  directive  (AD), 
applicable  to  Pratt  k  Whitney  PW2000 
series  turbofan  engines,  that  currently 
requires  a  reduction  in  the  cyclic  service 
life  limit  for  hubs,  disks,  airseals,  blade 
retaining  plates,  and  airsealing  ring 
supports  on  certain  high  pressure 
turt)ines  (HPT)  and  low  pressure 
turbines  (LPT),  and  provides  for 
optional  inspections  for  cracks  or 


reworic  of  certain  HPT  and  LPT 
hardware  in  order  to  retain  the  original, 
higher  cyclic  service  life  limit  for  these 
components.  This  amendment  clarifies 
questions  from  operatore  regarding  2nd 
stage  HPT  hub  detail  vs.  assembly  part 
numben  (P/Ns).  This  amendment  is 
prompted  by  comments  from  operators 
describing  confusion  as  to  which  2nd 
stage  HPT  hubs,  identified  by  P/N, 
nemled  to  be  removed  prior  to  the  new 
lifia  limit.  The  actions  specified  by  this 
AD  are  intended  to  prevent  HPT  or  LPT 
failure,  which  may  result  in  an 
uncontained  engine  failure  and  possible 
damage  to  the  aircraft. 
DATES:  Effective  Novembm  10, 1998. 
The  incorporation  by  reference  of 
Pratt  ft  Whitney  Alert  Service  Bulletin 
(ASB)  No.  PW2000  A72-82,  Revision  1, 
dated  April  25. 1986.  Revision  2.  dated 
July  17. 1986,  Revision  3,  dated 
November  7, 1986,  Revision  4,  dated 
June  18, 1987;  ASB  No.  PW2000  A72- 
228.  Revision  2,  dated  May  10, 1988, 
Revision  3,  dated  August  25. 1988. 
Revision  4.  dated  November  9, 1988; 
Service  Bulletin  (SB)  No.  PW2000  72- 
450.  Original,  dated  March  13, 1992, 
Revision  1,  dated  March  26, 1992. 
Revision  2.  dated  April  7. 1992. 
Revision  3,  dated  May  29, 1992, 
Revision  4,  dated  August  28, 1992;  ASB 
No.  PW2000  72-450,  Revision  5,  dated 
May  28, 1994,  Revision  6,  dated  July  9, 
1996;  SB  No.  PW72-501,  Original,  dated 
September  30. 1993;  ASB  No.  PW2000 
A72-220,  Revision  3,  dated  April  13. 
1989.  Revision  4.  dated  September  20, 
1989;  SB  No.  PW2000  72-233,  Revision 
2,  dated  September  27, 1968.  Revision  3. 
.  dated  May  30, 1989,  as  listed  in  the 
regulations,  was  approved  previously  by 
the  Director  of  the  Federal  Register  as  of 
November  29, 1996  (61  FR  50984, 
September  30, 1996). 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
December  28, 1998. 
A00AC8SES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  New  England 
Region,  Office  of  the  Regional  Counsel, 
Attention:  Rules  Docket  No.  95-ANE- 
37, 12  New  England  Executive  Park, 
Burlington,  MA  01803-5299.  Comments 
may  also  be  sent  via  the  internet  using 
the  following  address:  "9-ed- 
enginepropOfaa.dot.gov".  Comments 
sent  via  the  Internet  must  contain  the 
docket  number  in  the  subject  line. 

The  service  information  referenced  in 
this  AD  may  be  obtained  fit>m  Pratt  ft 
Whitney,  Publications  Department, 
Supervisor  Technical  Publications 
Distribution,  M/S  132-30..400  Main  St.. 
East  Hartford,  CT  06108;  telephone 
(860)  565-7700.  fax  (860)  565-4503. 
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This  information  may  be  examined  at 
the  FAA.  New  England  Region.  Ofllce  of 
the  Regional  Counsel,  12  New  England 
Executive  Park,  Burlington.  MA;  or  at 
the  Office  of  the  Federal  Ri^ster,  800 
North  Capitol  Street.  NW..  suite  700, 
Washington.  DC 

FOR  FURTHER  INFORMATION  CONTACT. 
Wego  Wang.  Aerospace  Engineer. 
En^ne  Certification  Office.  FAA,  Engine 
and  Propeller  Directorate,  12  New 
England  Executive  Park.  Burlington,  MA 
01803-5299;  telephone  (781)  236-7134, 
bx  (781) 238-7199. 

SUfn-EMENTARY  MFORMATION:  On  August 
26. 1996.  the  Federal  Aviation 
Administration  (FAA)  issued  AD  96- 
18-08,  Amendment  39-9732  (61  FR 
50984.  September  30. 1996).  applicable 
to  Pratt  ft  Whitney  PW2000  series 
turbofan  engines,  to  require  a  reduction 
in  the  cyclic  service  life  limit  for  hubs, 
disks,  airseals,  blade  retaining  plates, 
and  airsealing  ring  supports  on  certain 
high  pressure  turbine  (HPT)  and  low 
pressiue  tiubine  (LPT)  hardware,  and 
provide  for  optional  inspections  for 
cracks  or  reworic  of  certain  HPT  and 
LPT  hardware  in  order  to  retain  the 
original,  higher  cyclic  service  life  limit 
for  these  components.  That  action  was 
prompted  by  new  temperature  data  from 
engine  testing,  which  were  used  in 
reticulating  stress  leveb.  and  resulted 
in  a  change  to  the  calctdated  cyclic 
service  life  limit.  That  condition,  if  not 
corrected,  could  result  in  HPT  or  LPT 
failure,  which  may  result  in  an 
uncontained  engine  feilure  and  [H>ssible 
damage  to  the  aircraft 

Since  the  issuance  of  that  AD.  the 
FAA  received  comments  from  operatore 
describing  confusion  as  to  which  2nd 
stage  HPT  hubs,  identified  by  part 
niunber  (P/N).  needed  to  be  removed 
prior  to  the  new  life  limit,  in  accordance 
with  paragraph  (f)  of  the  compliance 
section. 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  engines  of  this  same 
type  design,  this  AD  revises  AD  96-18- 
08  to  clarify  questions  fit>m  operatore 
regarding  2nd  stage  HPT  hub  detail  vs. 
P^s  in  paragraph  (f)  of  the  compliance 
section. 

Since  a  situation  exists  that  requires 
the  immediate  adoption  of  this 
regulation,  it  is  found  that  notice  and 
opportunity  for  prior  public  comment 
hereon  are  impracticable,  and  that  good 
cause  exists  for  making  this  amendment 
effective  in  less  than  30  days. 

Conments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  that  involves  requirements 
affecting  flight  safety  and,  thus,  was  not 


preceded  by  notice  and  an  opportunity 
for  public  ccunment.  comments  are 
invited  on  this  rule.  Interested  persons 
are  invited  to  comment  on  this  rule  by 
submitting  such  written  data,  views,  or 
arguments  as  they  may  desire. 
Communications  should  identify  the 
Rules  Docket  number  and  be  submitted 
in  triplicate  to  the  address  specified 
under  the  caption  ADDRESSES.  All 
communications  received  cm  or  before 
the  closing  date  for  comments  will  be 
considered,  and  this  rule  may  be 
amended  in  Ught  of  the  comments 
received.  Factual  information  that 
supports  the  commenter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  stiggest  a  need  to 
modify  the  rule.  All  comments 
submitted  wiU  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-pubUc  contact 
concerned  with  the  substance  of  this  AD 
wiU  be  filed  in  the  Rules  Efocket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  siibmit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Conmients  to 
Docket  Number  95-ANE-37."  The 
postcard  will  be  date  stamped  and 
returned  to  the  conunenter. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612. 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  fsdefalism 
implications  to  Mrairant  the  preparation 
of  a  Federalism  Assessment 

The  FAA  has  detennined  that  this 
regulation  is  an  emergency  regulation 
that  must  be  issued  immediately  to 
correct  an  unsafe  condition  in  aircraft 
and  is  not  a  "significant  regulatory 
action"  under  Executive  Ovder  12866. 

It  has  been  detnmined  further  that 
this  action  involves  an  emeigency 
regulation  under  DOT  Regulatory 
Policies  and  Procedures  (44  FR  11Q34. 
February  26. 1979).  If  it  is  detennined 
that  this  emogency  regulation 
otherwise  would  be  significant  imder 
DOT  Regulatory  Policies  and 
Procedures,  a  final  regtilatory  evaluation 


will  be  prepared  and  placed  in  the  Rules 
Dod»t  A  copy  of  it  if  filed,  may  be 
obtained  from  the  Rules  Dodcet  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  la  14  CFR  Part  36 

Air  transportation.  Aircraft.  Aviation 
safety.  Inccnporation  by  reference. 
Safety. 


Adf^itkinafthe. 

Accordingly,  purstumt  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHMESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 


:  49  U.S.C  106(g).  40113,  44701. 

fSS.l3    [Amended] 

2.  Section  39.13  is  amended  by 
removing  Amendment  39-9732  (61  FR 
50984,  September  30,  1996)  and  by 
adding  a  new  airworthiness  directive. 
Amendment  39-10857,  to  read  as 
follows: 


••-IS-ea  Rl    Pratt  ft  HVhitMy:  Amendinent 
39-10857.  Docket  95-ANE-37.  RovIms 
AD  96-18-06.  Amendment  39-9732. 

Applicability:  Pntt  ft  Whitney  Modeb 
PW2037,  PW2037(M).  PW2040.  PW2240.  and 
PW2337  tuibo&n  engines,  installed  on  but 
not  limited  to.  Boeing  7S7  series  and  Oyudiin 
IL86  series  aiitaaft 


Nate  1:  This  airworthiness  directive  (AD) 
applies  to  each  engine  identified  in  the 
preceding  a|^licability  provision,  reganHaas 
of  wdiether  it  has  been  modified,  altmd,  or 
repaired  in  the  area  subiact  to  the 
requirements  of  this  AD.  For  engine*  tliat 
have  been  modified,  altered,  or  repaired  so 
that  the  peifonnance  of  the  requirements  of 
this  AD  is  affected,  the  owner/operator  must 
request  approval  for  an  alternative  method  of 
complianoe  in  aocordance  writh  paragraph  (o) 
of  this  AD.  The  request  should  induda  an 
iisewment  of  the  efisct  of  tiie  modification, 
alteration,  or  repair  on  the  unaaii  condition 
addressed  by  this  AD:  and,  if  the  unaaie 
condition  has  not  been  eliminated,  the 
request  should  include  specific  propoeed 
actions  to  address  it 

Compliance:  Required  as  indicaled,  unless 
accomplished  pteviously. 

To  prevent  high  pressure  turtwie  (HPT)  or 
low  pressure  turbine  (LPT)  iulura,  which 
may  result  in  an  uncantained  engine  iulure 
and  poasible  damage  to  the  aircnft. 
acoompUsh  the  following: 

(a)  Remove  6am  sacvioe  1st  stafs  HPT 
disks.  Part  Number  (P/N)  1AS301.  prior  to 
wvreeding  5,000  total  part  cycles  sinoe  new 
(TPC),  if  installed  with  blade  retaining  plate. 
P/N  lA69e8,  and  rsplaoe  with  sarvioeeble 
parts.  If  blade  retainii«  plate,  P/N  lAae96. 
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has  not  been  installed  on  disk.  P/N  1A5301. 
the  disk  may  accumulate  15,000  TPC  prior  to 
removal  from  service. 

(b)  Remove  from  service  1st  stage  HPT 
blade  retaining  plates.  P/N  1A6998.  prior  to 
exceeding  5.000  TPC,  and  replace  with 
serviceable  parts.  If  rework  is  accomplished 
prior  to  exceeding  5,000  TPC  in  accordance 
with  the  Accomplishment  Instructions  of  PW 
Alert  Service  Bulletin  (ASB)  No.  PW2000 
A72-82,  Revision  1,  dated  April  25.  1986; 
Revision  2.  dated  July  17. 1986:  Revision  3, 
dated  November  7. 1986;  or  Revision  4,  dated 
June  18. 1987,  and  reidentified  as  assembly 
P/N  1B2373.  the  blade  retaining  plate  may 
accumulate  15,000  TPC  prior  to  removal  from 
service.  

(c)  Remove  from  service  2nd  stage  HPT 
blade  retaining  plates,  P/N  1B0450,  prior  to 
exceeding  7,000  TPC,  and  replace  with 
serviceable  parts.  

(d)  Remove  from  service  2nd  stage  HPT 
blade  retaining  plates,  P/N  1B0945  (assembly 
P/N  1B0947),  and  replace  with  servicMble 
parts,  in  accordance  with  the 
Accomplishment  Instructions  of  PW  ASB  No. 
PW2000  A72-228,  Revision  2.  dated  May  10, 
1988:  Revision  3,  dated  August  25. 1988;  or 
Revision  4.  dated  November  9,  1988,  as 
follows: 

(1)  Prior  to  exceeding  5.000  TPC.  for 
retaining  plates  that  have  not  been  inspected 
in  accordance  with  the  Accomplishment 
Instructions  of  the  above  ASB  prior  to  3,obo 
TPC 

(2)  Prior  to  exceeding  8.000  TPC.  for 
retaining  plates  that  have  been  inspected  in 
accordance  with  the  Accomplishment 
Instructions  of  the  above  ASB  prior  to  3,000 
TPC. 

(e)  Remove  from  service  2nd  stage  HPT 
hubs.  P/N's  1A8302.  1B1002. 1B1202,  or 
lB4fl02  prior  to  exceeding  7,500  TPC,  and 
replace  with  serviceable  hubs.  Hubs  may 
accumulate  15,000  TPC  prior  to  removal  from 
service  if  they  are  Inspected  at  intervals  that 
do  not  exceed  6,000  cycles  in  service  since 
last  inspection,  in  accordance  with  the 
Accomplishment  Instructions  of  PW  Service 
Bulletin  (SB)  No.  PW2000  72-450.  Original, 
dated  March  13, 1992;  Revision  1,  dated 
March  26,  1992;  RevUion  2,  dated  April  7, 
1992:  Revision  3.  dated  May  29.  1992: 
Revision  4.  dated  Augiut  28, 1992:  ASB  No. 
PW2000  72-450,  Revision  5,  dated  May  28, 
1994:  or  Revision  6,  dated  July  9. 1996. 

(f)  Remove  frtxn  service  all  suspect  2nd 
st^a  HPT  hubs.  P/N  1B6602,  prior  to 
•xraeding  7,500  TPC,  and  replace  with 
•erviceable  hubs.  The  suspect  hubs  an 
identified  at  the  assembly  level,  P/N  186232. 


in  Section  1,  Planning  Information  contained 
in  PW  SB  No.  PW2000  72-501.  dated 
September  30, 1993.  Hubs  may  accumulate 
15.000  TPC  prior  to  removal  from  service  if 
hub  assemblies  are  inspected  prior  to  7,500 
TPC  to  verify  scarf  cut  blades  are  installed 
and  to  inspect  the  blade  platform  rail  fillet 
radii  dimensions,  in  accordance  with  the 
Accomplishment  Instructions  of  PW  SB  No. 
PW2000  72-501,  dated  September  30, 1993. 
Hub  assemblies  found  with  non-scarf  cut 
blades  must  be  reinspected  at  intervals  not  to 
exceed  6,000  TPC  since  last  inspection. 
Blades  found  with  under  minimum  rail  fillet 
radii  dimensions  must  be  scrapped. 

(g]  Remove  frtun  service  HPT  lenticular 
airseal,  P/N  1 A8209,  prior  to  exceeding  4,000 
TPC,  and  replace  with  serviceable  airseals. 
Airseals  may  accumulate  15.000  TPC  prior  to 
removal  from  service  if: 

(1)  Inspected  prior  to  exceeding  4,000  TPC, 
and  thereafter  inspected  at  intervals  not  to 
exceed  250  cycles  in  service  since  last 
inspection,  in  accordance  with  Compliance 
Paragraph  E  of  the  Accomplishment 
Instructions  of  PW  ASB  No.  PW2000  A72- 
220,  Revision  3,  dated  April  13, 1989.  or 
Revision  4,  dated  September  20, 1989;  or 

(2)  The  2nd  stage  HPT  case  and  vane 
assembly  is  reworked  and  reidentified  prior 
to  exceeding  4,000  TPC.  in  accordance  with 
the  Accomplishment  Instructions  of  PW  SB 
No.  PW2000  72-233,  Revision  2,  dated 
September  27, 1988,  or  Revision  3,  dated 
May  30,  1989. 

(h)  For  PW2037.  PW2037(M).  and  PW2337 
model  engines,  remove  from  service  4th  stage 
LPT  disks.  P/N's  8A1024.  8A1534,  or  8A2137 
prior  to  exceeding  17,000  TPC,  and  replace 
«vith  sorvioaable  disks. 

(i)  For  PW2040  and  PW2240  model 
engines,  remove  from  service  4th  stage  LPT 
disks,  P/N's  8A1534  or  8A2137,  prior  to 
exceeding  ISJXW  TPC,  and  replace  with 
serviceable  disks. 

(j)  Remove  from  service  3rd  stage  LPT 
ainaaling  ring  supporU,  P/N  8A1783,  and 
replace  with  serviceable  parts,  as  follows: 

(1)  For  PW2040  and  PW2240  modal 
engines,  prior  to  exceeding  15,000  TPC 

(2)  For  PW2037,  PW2037(M),  and  PW2337 
model  engines,  prior  to  exceeding  17,000 
TPC  Airaeaiing  ring  supports  may 
accumulate  20,000  TPC  prior  to  removal  from 
service  if  they  were  fluorescent  penetrant 
inspected  in  accordance  mrith  Section  72-53- 
00  of  PW2000  Ei«ine  Manual,  P/N  1A6231. 

(k)  For  PW2037.  PW2037(M).  and  PW2337 
model  engines,  remove  from  service  prior  to 
exceeding  17,000  TPC  and  replace  with 
servicaaue  parts,  as  follows: 


(1)  4th  stag*  LPT  airseal.  P/N's  8A1014  or 
8A1805. 

(2)  5th  stage  LPT  airseal.  P/N's  8A1015  or 
8A1806. 

(3)  7th  stage  LPT  airseal,  P/N's  A8A1017, 
A8A1808.  8A2097,  or  A8A2097. 

(1)  Parts  listed  in  paragraph  (m)  of  this  AO 
may  accumulate  20,000  TPC  prior  to  removal 
from  service  if  they  were  fluorescent 
penetrant  inspected  for  cracks  between 
12,000  TPC  and  17,000  TPC  in  accordance 
with  Section  72-53-00  of  PW2000  Engine 
Manual,  P/N  1A6231. 

(m)  For  PW2040  and  PW2240  model 
engines,  remove  from  service  prior  to 
exceeding  15,000  TPC.  and  replace  with 
serviceable  parts,  as  follows: 

(1)  4th  stage  LPT  airseal,  P/N's  8A1014  or 
8A1805. 

(2)  Sth  stage  LPT  airseal,  P/N's  8A1015  or 
8A1806. 

(3)  7th  stage  LPT  airseal,  P/N's  A8A1017, 
A8A1808.  8A2097.  or  A8A2097. 

(n)  Parts  listed  in  paragraph  (m)  of  this  AD 
may  accimiulate  the  following  TPC  prior  to 
removal  if  they  were  fluorescent  penetrant 
inspected  for  cracks  between  10,000  TPC  and 
15,000  TPC  in  accordance  with  Section  72- 
53-00  of  PW2000  Engine  Manual,  P/N 
1A6231: 

(1)  4th  stage  LPT  airseal,  P/N's  8A1014  or 
8A1805,  prior  to  exceeding  18,000  TPC 

(2)  5th  stage  LPT  airseal,  P/N's  8A1015  or 
8A1806,  prior  to  exceeding  19,000  TPC. 

(3)  7th  stage  LPT  aifaael,  P/N's  A8A1017. 
A8A1808,  8A2097,  or  A8A2097,  prior  to 
exceeding  20,000  TPC 

(o)  An  alternative  method  of  compliance  or 
adjustment  of  the  initial  compliance  time 
that  provides  an  acceptable  level  of  safety 
may  be  used  if  approved  by  the  Manager, 
Engine  Certification  Office.  Operators  shall 
submit  their  requests  through  an  appropriate 
FAA  Principal  Maintenance  Inspector,  who 
may  add  comments  and  then  send  it  to  the 
Manager.  Engine  Certification  OCBce. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  v^th  this  AO,  if  any.  may  be 
obtained  from  the  Engine  Certification  Office. 

(p)  Special  flight  permits  may  be  issued  in 
■cocrdanoe  with  sactions  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  aircraft  to 
a  location  where  the  requinments  of  this  AD . 
can  be  accnnplished. 

(q)  The  actions  required  by  this  AS  shall 
be  done  in  acoordanoe  with  the  following  PW 
■ervioe  documents: 


Documanl  No. 


Reviaion 


Date 


ASBNO.PW2000: 
A72-a2  


ToWPaBSS:  11. 
ASB  Na  PVV2000: 
A72-a2 


I  ... 
2-6 
7-« 
10. 

II  . 

1  ... 
2-6 
7-9 
10. 


1  

Cfiglntf 

1  

Original 

1  

2  

Origin^ 

Oiigiriiil' 


April  25. 1966. 
June  7, 1965. 
April  25. 1966. 
June  7. 1965. 
April  25. 1966. 


Mtf  17. 1966. 
June  7. 1965. 
April  25, 1966. 
June  7. 1965. 
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Document  No. 


Total  Pages:  11. 
ASB  No.  PW2000: 
A72-82  


Total  Pages:  14. 
ASB  No.  PW2000: 
A72-82  


Total  Pages:  14. 
ASB  No.  F>W2000: 
A72-228  


Total  Pages:  26. 
ASB  No.  PW2000: 
A72-228  


Total  Pages:  26. 
ASBNO.PW2000: 
A72-228  


Total  Pages:  26. 
SBNO.PW2000: 

72-450 

Total  Pages:  26. 
SBNO.PW2000: 

72-450 


Total  Pages:  26. 
SBNaPW2000: 

72-450 


Total  Pages:  26. 
SBNO.PW2000: 

72-450  


Pages 


1-26 


1  . 

2-11  . 

12-13 

14,15 

16,17 

18-21 

22.23 

24.25 

26  ..... 


1  

2.3  .... 
4,5  .... 
2-11  . 

12  ..... 

13  .._. 
14.15 
16.17 
18-21 
2223 
24,25 
26 


1-5 


fiOvision 


2  

3  

Originai 

3  

4  

3  

Original 

4  

3  

2  

Original 
2 

2  !"!~" 


Original 

Originai" 
Original 
Original 
Original 


2  

Originai 

2  

Original 

1 

2  

Original 

Original 

1  

Original 
1  


July  17. 1966. 


Noventer  7,  1986. 
June  7, 1985. 
Noveirber  7. 1966. 


June  16,  1967. 
Nowerrber  7.  1966. 
June  7, 1985. 
Noverrber7, 1( 
June  18,  1967. 
No¥ent)er7.  l( 


May  10,  1988 
July  6. 1967. 
May  10.  1968 
Marc^29,  1 
May  10,  1968 


August  25, 1986. 
July  6. 1967. 
May  10,  1968. 
August  25,  1968. 
May  10,  1966. 
August  25,  1988. 
May  10,  1968. 
Augual2S,  1988. 
10,  H 


Nowen«wr9, 1{ 
July  6. 1967. 
NovantMr  9,  1968. 
August  25. 1968. 
May  10,  1966. 
August  25,  1988. 
May  10,  1966. 
August  25,  1988. 
November  9.  1( 


March  13.  1992. 


26.1992. 
13,  1992. 
26,  1992. 
13.  1992. 
26,1992. 
13,  1992. 
26,1992. 
13,  1992. 
26,1992. 


March 


Maich 
Mwch 
March 
Mwch 
Mwch 


April  7.  1992. 
Maich  13, 1992 
April  7,  1992. 
M«ch13.l992. 
March  26,  1992. 
April  7. 1992. 
Maich  13. 1992. 
Match  26,  1982. 
Maich  13. 1992. 
March  26, 1992. 
M«ch  13,  1992. 
March  26.  1992. 


May  29. 1992. 
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OocumanlNo. 


ToM  Paget:  29. 
SBNo.  PW2000: 


ToM 

ASB  No.  PW2000: 

72-450 


29. 


Total  PagM:  29. 
ASB  No.  PW2000: 
72-450 


Total  Paget:  29. 
ASB  No.  PW72-601 

Total  Pagat:  12. 
ASB  No.  PW2000: 
A72-220  


Total  Paget: 
ASB  No.  PW2000: 
A72-220  


26. 


Total  Paget:  27. 
SBNaPW2000: 

72-233  


Total  Paget: 
SBNaPVV2000: 
72-233 


ia 


Total 


10. 


6-11  .. 

12 

13 

14  ...... 

15-29 

1  

2-6  .... 
6-11  .. 
12 

13  — 

14 

15 

16 

17 

18-« 

1  

2 , 

3-v  .... 
6-11  . 

12 

13 

14  ..... 

15 

:6  ..... 

17 

18-29 

1 

2 

3-6... 
6-11  . 
12  — 

13 

14 

15  ..-. 

16  ..... 

17 

18-28 
29.._. 

1-12. 

1  

2 

3-26. 

1  

2 

3-6... 
7-9  „. 
10-16 
17-27 

1.2  .... 
3-7... 

8 

9.10  .. 


Revition 


1-4 
5..„ 

6  .... 

7  .... 
8.... 
9.10 


Original 

1 

3  

Originai 

3  

4  

3 

Originai 

Ofiginiii' 
4  

3  

4  

3  

5  ......... 

4  

3  

Originai 
1  

Origirari' 

4  

3  •■••••••> 

3  ZZ. 


6  

4  

3  

Original 

3  !"Z!! 
Origin^ 

4  

3  ......... 

3  !""!!" 
6  

Originai 

3  

1  

3  

4  .. 

3  ZZi 

4  

3  

4  

2 

Original 

1  

2  

3  

Originai 

3  

Original 

1  

3  


Dale 


lylarch  13, 1992. 
Ittlaxch  26. 1992. 
May  29. 1992. 
March  13.  1992. 
May  29. 1992. 


Auguat  28. 1992. 
May  29, 1992. 
March  13, 1992. 
March  26, 1992. 
May  29.  1992. 
M«ch  13. 1992. 
August  28. 1992. 
May  29.  1992. 
August  28. 1992. 
May  29.  1992. 


May  28,  1994. 
May  28.  1994. 
May  29. 1992. 
M«fCh  13. 1992. 
March  26. 1992. 
May  29, 1992. 
March  13, 1992. 
August  28. 1992. 
May  29. 1992. 
August  28. 1992. 
May  29.  1992. 


July  9. 1996. 
May  28. 1994. 
May  29.  1992. 
M«ch  13.  1992. 
M«ch  26.  1992. 
May  29.  1992. 
March  13.  1992. 
August  28. 1992. 
May  29.  1992. 
August  28. 1992. 
May  29. 1992. 
July  9. 1996. 

Seplemt)er  30. 1993. 


April  13. 1969. 
July  29. 1987. 
April  13. 1969. 


Septenter  20.  1989. 
July  29.  1987. 
April  13. 1989. 
September  20. 1988. 
April  13. 1989. 
Septemt)er20, 1969. 


SeptemtMT  27. 1988. 
Auguat  7. 1987. 
Januwy22. 1988. 
September  27. 1988. 


May  30. 1989. 
August  7. 1987. 
May  30. 1969. 
August  7,  1987. 
January  22, 1988. 
May  30. 1989. 


The  mcorporation  by  refisrence  of  these 
service  documents  vm  approved  previously 
by  the  Director  of  the  Fedml  Register  as  of 
November  29. 1996  (61  FR  50984.  September 
30, 1996).  Copies  may  be  obtained  from  Pratt 
a  Whitney,  Publications  Department, 
Supervisor  Technical  Publications 
Distribution.  M/S  132-30. 400  Main  St,  East 
Hartford,  CT  06108:  telephone  (860)  56S- 
7700.  Cue  (860)  565-4503.  Copies  may  be 
inspected  at  the  FAA,  New  England  Region, 
OfiSce  of  Regional  Counsel,  12  New  En^and 
Executive  Park,  Buriington,  MA:  or  at  the 
Office  of  the  Federal  Register,  800  North 
Capitol  Street,  NW.,  suite  700,  Washington, 
DC. 

(r)  This  amendment  becomes  effective  on 
November  10, 1998. 

Issued  in  Burlington,  Massachusetts,  on 
October  19. 1998. 
David  A.  Downay. 

Assistant  Managor,  Engine  and  PmpeUer 
Directorate,  Aircraft  Certification  Service. 
(FR  Doc.  98-28534  Filed  10-23-«8;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14CFRPart97 

[Dodcat  Na  2n69:  Amdt  No.  188q 

Rm2120-AA66 

Standard  Inatnimant  Approach 


For  Eyaminatimi 

1.  FAA  Rules  Docket.  FAA 
Headquarters  Building.  800 
Independence  Avenue.  SW.. 
Washington.  DC  20591; 

2.  The  FAA  Regional  Office  of  the 
regicm  in  which  the  affected  airport  is 
located;  or 

3.  The  Flight  Inspection  Area  Office 
which  originated  the  SLAP. 


AOENCV:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  establishes, 
amends,  suspends,  or  revokes  Standard 
Instrument  Approach  Procedures 
(SIAPs)  for  operations  at  certain 
airports.  These  regulatory  actions  are 
needed  becauae  of  the  adoption  of  new 
or  revised  criteria,  <»  because  of  changes 
occurring  in  the  National  Airspace 
System,  such  as  the  commissioning  of 
new  navigational  bcilities.  addition  of 
new  obstacles,  or  changes  in  air  traffic 
requirements.  Theee  changes  are 
designed  to  provide  safis  and  efficient 
use  of  the  navigable  airspace  and  to 
promote  safe  fl^t  operations  under 
instrument  flight  rules  at  the  affected 
airports. 

DATES:  An  effective  date  for  each  SIAP 
is  specified  in  the  amendatory 
provisions. 

Incorporation  by  refiarence-approved 
by  the  EMrector  of  the  Federal  R^stw 
on  December  31. 1960.  and  reapproved 
as  of  January  1. 1982. 
AOONESSCS:  Availability  of  matters 
incorporated  by  reference  in  the 
amendment  is  as  follows: 


ForPurcha 

Individual  SIAP  copies  may  be 
obtained  from: 

1.  FAA  Public  Inquiry  Center  (APA- 
200).  FAA  Headquarters  Building,  800 
Independence  Avenue.  SW.. 
Washington.  DC  20591 ;  or 

2.  The  FAA  Regional  Office  of  the 
region  in  v^ch  the  affected  airport  is 
located. 

By  Snbacriptioa 

Copies  of  all  SIAPs.  mailed  (mce 
every  2  weeks,  are  for  sale  by  the 
Superintendent  of  Documents.  U.S. 
Government  Printing  Office. 
Washington.  DC  20402. 
FOR  FURTHER  WFORMATIOW  CONTACT: 
Donald  P.  Pate.  Fli^t  Procedure 
Standards  Branch  (AMCAFS-420). 
Flight  Technologies  and  Programs 
Division.  Flight  Standards  Service. 
Federal  Aviation  Administntion.  Mike 
Monroney  Aeronautical  Center.  6500 
South  MacArthur  Blvd.  Oklahoma  Qty. 
OK  73169  (Mail  Address:  P.O.  Box 
25082  CUahoma  Qty.  CHC  73125) 
tefephcme:  (405)  954-4164. 
SUPPLEMENTARY  iTORMATION:  This 
amendment  to  part  97  of  the  Federal 
Aviation  Regulations  (14  CFR  part  97) 
establishes,  amends,  suspends,  or 
revokes  Standard  Instrummt  Approach 
Procedures  (SIAPs).  The  complete 
regulatory  description  of  each  SLAP  is 
contained  in  official  FAA  form 
dociunents  which  are  incorporated  by 
reference  in  this  amendment  under  5 
U.S.C  552(a).  1  CFR  part  51.  and  $  97.20 
of  the  Federal  Aviation  Regulaticms 
(FAR).  The  applicable  FAA  Forms  are 
identified  as  FAA  Forms  8260-3.  8260- 
4.  and  8260-5.  Materials  inctuponted 
by  reference  are  availabfe  btr 
examination  or  purdiase  as  stated 
above. 

The  large  numbw  of  SIAPs.  their 
complex  nature,  and  the  need  for  a 
special  format  make  their  verbatim 
publication  in  the  Federal  Kegialv 
expensive  and  impractical.  Further, 
airmen  do  not  use  the  regulatcwy  text  of 
the  SIAPs.  but  refer  to  tlMir  grefdiic 
dmiction  on  diarts  printed  by 
puuishers  of  aeronautical  matoials. 
Thus,  the  advantages  of  incorporati(m 
by  refwuice  are  reeliaed  and 


publication  of  the  complete  description 
of  each  SLAP  contained  in  FAA  form 
documents  is  unnecessary.  The 
provisions  of  this  amendment  states  the 
affected  CFR  (and  FAR)  sections,  with 
the  types  and  effective  dates  of  the 
SIAPs.  This  amendment  also  identifies 
the  airport,  its  location,  the  procedure 
identification  and  the  amoidment 
number. 

TheRnk 

This  amendment  to  part  97  is  effective 
upon  publication  of  esKih  separate  SLAP 
as  contained  in  the  transmittal.  S<Hne 
SIAP  amendments  may  have  been 
previously  issued  by  the  FAA  in  a 
National  Flight  DaU  Center  (NFDC) 
Notice  to  Airmen  (NOTAM)  es  an 
emergency  action  of  immediate  flight 
safety  relating  directly  to  published 
aeronautical  charts.  The  circumstances 
which  created  the  need  for  some  SLAP 
amendments  may  require  making  them 
effective  in  less  than  30  days.  For  the 
remaining  SIAPs.  an  effective  date  at 
least  30  days  after  pubUcation  is 
provided. 

Further,  the  SIAPs  contained  in  this 
amendment  are  baaed  on  the  criteria 
contained  in  the  U.S.  Standard  for 
Terminal  Instrument  Approefdi 
Procedures  (TERPS).  In  developing 
these  SIAPs.  the  TERPS  criteria  were 
applied  to  the  conditions  existing  or 
anticipated  at  the  affected  airports. 
Because  of  the  doee  and  immediate 
relationship  between  these  SIAPs  and 
safety  in  air  ocmuneroe.  I  find  that  notice 
and  public  procedure  before  edopting 
these  SIAPs  are  impracticable  and 
contrary  to  the  public  intereet  and. 
where  applicable,  that  good  cause  exists 
for  making  some  SIAPs  effective  in  less 
than  30  days. 

The  FAA  has  determined  that  this 
xegulktion  only  involves  an  established 
b(^y  of  technical  regulaticms  Cor  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current  It.  therefore — (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  e      - 
"significant  rule"  under  DOT 
Regulatory  Policies  end  Procedures  (44 
FR  11034;  February  26. 1979);  and  (3) 
does  not  %vamnt  preperation  of  a 
regulatory  evaluatian  as  the  anticipated 
impact  is  so  minimal  por  the  same 
reeson.  the  FAA  certifies  that  this 
amendmoit  will  not  have  a  significant 
economic  impect  on  a  subetential 
number  of  smaU  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 

List  orSdbiects  in  14  CFR  Part  97 

Air  Traffic  Control.  Airports. 
Navigation  (Air). 
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IsnMd  in  Washington.  DC  on  October  16. 
1998. 

RkhwdO.  Gordon. 

Acting  Director,  Flight  Standards  Serrice. 

Adoption  of  the  Ameadmait 

Accordingly,  pursuant  to  the 
authority  delegated  to  me.  part  97  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  97)  is  amended  by  establishing, 
amending,  suspending,  or  revoking 
Standard  Instrument  Approach 
Procediues.  effective  at  0901  UTC  on 
the  dates  specified,  as  follows: 

PART  «7— STANDARD  M8TRUMENT 
APPROACH  PROCEDURES 

1.  The  authority  citation  for  part  97  is 
revised  to  read  as  follows: 

Aiiftaritjr:  49  U.S.C  106(g).  40103,  40113. 
40120, 44701:  and  14  CFR  11.49(bM2)- 

2.  Part  97  is  amended  to  read  as 
follows: 

1197.23. 97.2S.  97.27, 97.29. 97 J1. 97.33. 
97«36    {AnMnoadj 

By  amending:  §97.23  VOR.  VOR/ 
DME.  VOR  or  TACAN,  and  VOR/DME 
or  TACAN;  $  97.25  LCX:,  LOC/DME. 
LDA.  LDA/DME.  SDF.  SDF/DME; 
$97.27  NDB.  NDB/DME;  §97.29  ILS, 
ILS/DME,  ISMLS.  MLS.  MLS/DME, 
MLS/RNAV;  §  97.31  RADAR  SIAPs; 
§  97.23  RNAV  SIAPs:  and  §  97.35 
(X)PTER  SIAPs,  identified  as  follows: 

*  *  *  Effective  December  3.  1998 

CaiTolI,  lA.  Arthur  N.  Nou.  GPS  RWY  13, 

Orig 
Boise.  ID.  Boiie  Air  Terminal/Gowen  Field. 

VOR/DME  OR  TACAN  RWY  lOL,  Oig 
Boise,  ID,  Boise  Air  Terminal/Gowen  Field, 

NDB  RWY  10L.  Orig 
Wichita,  KS,  Colonel  )ames  )abara,  GPS  RWY 

36,  Orig 
Frankfort,  KY.  Capital  City.  GPS  RWY  6.  Orig 
Houghton  Lake,  MI.  Roscommon  County, 

VOR  OR  GPS  RWY  9,  Amdt  3 
Houghton  Lake.  MI,  Roscommon  County, 

VOR  OR  GPS  RWY  27,  Amdt  2 
St  Jamas,  MN,  St  )ames  Muni.  NDB  RWY  32, 

Amdtl 
Fishers  Uland.  NY,  Elizabeth  Field,  VOR  OR 

GPS-A.  Amdt  6 
Rugby,  ND,  Rugby  Muni.  NDB  RWY  12. 

Amdt  5 
Rugby.  ND.  Rugby  Muni,  NDB  RWY  30. 

Amdt  6 
Rugby.  ND.  Rugby  Muni,  GPS  RWY  12.  Orig 
Fairmont,  NE,  Fainnont  SUte  Airfield,  GPS 

RWY  35.  Orig 
Defiance.  OH,  Defiance  Meml.  NDB  RWY  12, 

Amdt  10 
Defiance.  OH,  Defiance  Meml.  GPS  RWY  12, 

Orig 
Findlay.  OH,  Hndlay,  GPS  RWY  18,  Amdt  1 
Youngstown.  OH,  Youngstown  Elser  Metro, 

GPS  RWY  10.  Orig 
Ardmore,  OK.  Ardmore  Downtown 

Executive,  GPS  RWY  17,  Or^ 
Baitleeville.  OK,  BartksviUe  Municipal.  GPS 

RWY  17,  Orig 


Baitlesville,  OK,  Baitlesville  Municipal,  GPS 

RWY  35,  Orig 
PineviUe,  WV,  Kee  Field,  VOR  RWY  25. 

Amdt  3,  CANCELED 
Shell  Lake,  WI,  SheU  Lake  Mimi,  NDB  RWY 

32,  Amdt  1 
Shell  Uke,  WI.  Shell  Lake  Muni.  GPS  RWY 

32,  Orig 

(PR  Doc.  98-28567  Filed  10-23-98:  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Avletfon  Adminlstr«tk>n 

14CFRPart97 

[Dodwt  Na  29370;  Amdt  No.  189q 

Rm  212fr^AA6S 

Standard  Inatrument  Approach 
Proceduraa;  Macellaneoua 
Amendmenta 

AQENCV:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTKM:  Final  rule. 

SUMMARY:  This  amendment  establishes, 
amends,  suspends,  or  revokes  Standard 
Instnunent  Approach  Procedures 
(SIAPs)  for  operations  at  certain 
airports.  These  regulatory  actions  are 
needed  because  of  changes  occurring  in 
the  National  Airspace  System,  such  aS 
the  commissioning  of  new  navigational 
facilities,  addition  of  new  obstacles,  or 
changes  in  air  traffic  requirements. 
These  changes'  are  designed  to  provide 
safe  and  efficient  use  of  the  navigable 
airspace  and  to  promote  safe  ffignt 
operations  under  instrument  flight  rules 
at  the  afiiected  airports. 
DATES:  An  effective  date  for  each  SIAP 
is  specified  in  the  amendatory 
provisions. 

Incorporation  by  reference-approved 
by  the  Director  of  the  Federal  Ri^ster 
on  December  31. 1980.  and  reapproved 
as  of  )anuary  1, 1982. 
ADDRESSES:  AvailabiUty  of  matter 
incorporated  by  reference  in  the 
amendment  is  as  follows: 

For  ExaminatiaB 

1.  FAA  Rules  Docket.  FAA 
Headquarters  Building.  800 
Independence  Avenue.  SW., 
Washington.  DC  20591; 

2.  The  FAA  Regional  Office  of  the 
region  in  which  affected  airport  is 
located:  or 

3.  The  Flight  Inspection  Area  Office 
which  originated  the  SIAP. 

ForPurchaae 

Individual  SIAP  copies  may  be 
obtained  from: 

1.  FAA  Public  Inquiry  Center  (APA- 
200).  FAA  Headquarters  Building.  800 


Independence  Avenue.  SW.. 
Washington.  DC  20591 :  or 

2.  The  FAA  Regional  Office  of  the 
region  in  which  the  afiiBcted  airport  is 
located. 

By  Subecription 

Copies  of  all  SIAPs,  mailed  once 
every  2  weeks,  are  for  sale  by  the   ^ 
Superintendent  of  Documents.  US 
Government  Printing  Office. 
Washington.  DC  20402. 

FOR  FURTHER  INFORMATION  CONTACT: 
Donald  P.  Pate,  Flight  Procedure 
Standards  Branch  (AMCAFS-420). 
Flight  Technologies  and  Programs 
Division.  Flight  Standards  Service. 
Federal  Aviation  Administration,  Mike 
Monroney  Aeronautical  Center,  6500 
South  MacArthur  Blvd.  Oklahoma  City, 
OK.  73169  (Mail  Address:  P.O.  Box 
25082  Oklahoma  City,  OK.  73125) 
telephone:  (405)  954-4164. 

SUPPLEMENTARY  MIFORMATION:  This 
amendment  to  part  97  of  the  Federal 
Aviation  Regulations  (14  CFR  part  97) 
establishes,  amends,  suspends,  or 
revokes  Standard  Instrument  Approach 
Procedures  (SIAPs).  The  complete 
regulatory  description  on  each  SIAP  is 
contained  in  the  appropriate  FAA  Form 
8260  and  the  National  Flight  Data 
Center  (FDC)/Permanent  (P)  Notices  to 
Airmen  (NOTAM)  which  are 
incorporated  by  reference  in  the 
amendment  under  5  U.S.C  552(a).  1 
CFR  part  51,  and  §97.20  of  the  Federal 
Aviation's  Regulations  (FAR).  Materials 
incorporated  by  reference  are  available 
for  examination  or  purchase  as  stated 
above. 

The  large  niunber  of  SIAPs.  their 
complex  nature,  and  the  need  for  a 
special  format  make  their  verbatim 
publication  in  the  Federal  Roister 
expensive  and  impractical.  Further, 
airmen  do  not  use  the  regulatory  text  of 
the  SIAPs.  but  refer  to  their  graphic 
depiction  of  charts  printed  by 
publishers  of  aeronautical  materials. 
Thus,  the  advantages  of  incorporation 
by  reference  are  realized  and 
publication  of  the  complete  description 
of  each  SLAP  contained  in  FAA  form 
documents  is  unnecessary.  The 
provisions  of  this  amendment  state  the 
affected  CFR  (and  FAR)  sections,  with 
the  types  and  efiiBctive  date  of  the 
SIAPs.  This  amendment  also  identifies 
the  airport,  its  location,  the  procedure 
identification  and  the  amendment 
number. 

TbeRuIe 

This  amendment  to  part  97  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  97)  establishes,  amends,  suspends, 
or  revokes  SIAPs.  For  safety  and 
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timeliness  of  change  considerations,  this 
amendment  incorporates  only  specific 
changes  contained  in  the  content  of  the 
following  FDC/P  NOTAM  fw  each 
SIAP.  The  SIAP  information  in  some 
previously  designated  FDC/Temporary 
(FDC/T)  NOTAMs  is  of  such  duration  as 
to  bopennanent.  With  conversion  of 
FDC/P  NOTAMs,  the  respective  FDC/T 
NOTAMs  have  been  canceled. 

The  FDC/P  NOTAMs  for  the  SIAPs 
contained  in  this  amendment  are  based 
on  the  criteria  contained  in  the  U.S. 
Standard  for  Terminal  Instnunent 
Approach  Procedures  (TERPS).  In 
developing  these  chart  changes  to  SIAPs 
by  FDC/P  NOTAMs.  the  TERPS  criteria 
were  applied  to  only  these  specific 
conditions  existing  at  the  affected 
airports.  ALL  SIAP  amendments  in  this 
rule  have  been  previously  issued  by  the 
FAA  in  a  National  Flight  Data  Center 
(FDC)  Notice  to  Airmen  (NOTAM)  as  an 
emergency  action  of  immediate  flight 
safety  relating  directly  to  published 
aeronautical  charts.  "Hie  circumstances 
%^ich  created  the  need  for  all  these 
SIAP  amendments  requires  making 
them  effective  in  less  than  30  days. 

Further,  the  SIAPs  contained  in  this 
amendment  are  based  on  the  criteria 
contained  in  the  TERPS.  Because  of  the 
close  and  immediate  relationship 
between  these  SIAPs  and  safety  in  air 
conunerce.  I  find  that  notice  and  public 
procedure  befora  adopting  these  SIAPs 
are  impracticable  and  contrary  to  the 


public  interest  and.  where  applicable, 
that  good  cause  exists  for  making  these 
SIAPs  effective  in  less  than  30  days. 

ComJusioB 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
Ixxiy  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current  It.  thereftwe — (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR 11034;  February  26. 1979):  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  For  the  same 
reason,  the  FAA  certifies  that  this 
amendment  virill  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
critwia  of  the  Regulatory  Flexibility  Act. 

List  of  SoMects  in  14  CFR  Part  97 

Air  Traffic  Control.  Airports. 
Navigation  (Air). 

issued  in  Washington,  DC  on  October  16, 
1998. 

Richard  O-Gardoii. 
Acting  Director.  Flight  Standards  Service. 

Adoption  of  die  AmendiiMBt 

Accordingly,  pursuant  to  the 
authority  delegated  to  me.  part  97  of  the 
Federal  Aviation  Regulation  (14  CFR 
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part  97)  is  amended  by  establishing, 
amending,  suspending,  or  revoking 
Standard  Instrument  Approach 
Procedures,  effective  at  0901  UTC  on 
the  dates  specified,  as  follows: 

PART  S7— STANDARD  M8TRUMENT 
APPROACH  PROCEDURES 

1.  The  authority  citation  for  part  97  is 
revised  to  read  as  follows: 

Aolkartljr:  49  U.S.C  40103, 40113, 4O120. 
44701;  49  U.S.C  106(g):  and  14  CFR 
11.49(bK2). 

2.  Part  97  is  amended  to  read  as 
follows: 

if  97.23. 97.2S,  97.27. 97.29. 97^.  97 J3 
97.36    (Amended] 

By  amending:  §  97.23  VOR.  VOR/ 
DME.  VOR  or  TACAN.  and  VCX/DME 
or  TACAN;  §  97.25  LOC.  LOC/DME. 
LDA.  IDA/DME,  SDF.  SDF/DME: 
§97.27  NDB.  NDB/I»«E;  §  97.29  ILS, 
ILS/DME.  ISMLS.  MLS.  MLS/DME. 
MLS/RNAV:  §97.31  RADAR  SIAPs: 
§97.33  RNAV  SIAPs:  and  §97.35 
OCVTER  SIAPs,  identified  as  follows: 

*  *  'Effective Upon Publioatkm 
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SOCIAL  SECURITY  ADMMSTRATION 

20CFRPart422 

RIN  0e6O-AE66 

Listening^  to  or  Recording  Telephone 
Convereatlona 

agency:  Social  Security  Administration 
(SSA). 

ACTION:  Final  rules. 


:  These  final  rules  add 
regulations  relating  to  the  use  of  SSA's 
telephone  lines.  In  the  new  regulations, 
we  describe  the  limited  circumstances 
under  which  SSA  employees  may 
listen- in  to  or  record  telephone 
conversations  and  the  procedures  we 
will  follow  in  connection  with  this 
activity. 

EFFCCnvc  DATE:  These  final  regulations 
are  eflective  November  25, 1998. 
FOR  FURTHER  INFORMATION  CONTACT:  Lois 
Berg.  Legal  Assistant.  Office  of  Process 
and  hmovation  Management.  Social 
Seciuity  Administration.  L2109  West 
Low  Rise  Building.  6401  Security 
Boulevard.  Baltimore.  MD  21235,  (410) 
965-1713  or  TTY  (410)  966-5609.  For 
information  on  eligibility,  claiming 
benefits,  or  coverage  of  earnings,  call 
our  national  toll-firee  niunber,  1-600- 
772-1213  or  TTY  1-800-325-0778. 
SUPPLEMENTARY  MFORMATION: 

Background 

On  August  8, 1996.  the  Federal 
Information  Resources  Management 
Regulation  (FKMR)  was  repealed.  A 
provision  of  the  FIRMR.  section  201- 
21.603.  related  to  listening-in  to  or 
recording  telephone  conversations.  As  a 
result  of  the  repeal  of  the  FIRMR,  we  are 


now  promulgating  our  own  regulations 
describing  the  limited  circumstances 
under  which  SSA  employees  may 
listen-in  to  or  record  telephone 
conversations.  These  circumstances 
include  law  enforcement/national 
security,  public  safety,  public  service 
monitoring,  and  all-party  consent 
situations.  We  also  describe  in  these 
final  regulations  the  procedures  we  will 
follow  in  determining  the  circumstances 
in  which  we  will  permit  listening-in  to 
or  recording  telephone  conversations, 
who  will  listen-in  to  or  record  the 
conversations,  and  other  policies  and 
procedures  which  we  will  follow  in 
connection  with  this  activity. 

SSA  is  committed  to  providing  the 
public  with  the  highest  level  of  service 
by  ensuring  that  information  provided 
by  SSA  employees  is  delivered 
acciUBtely  and  courteously.  To  ensure 
that  conunitment,  we  conduct 
monitoring  of  telephone  calls  over 
various  designated  SSA 
telecommunications  lines  as  a  training 
and  mentoring  tool. 

We  believe  service  observation  is 
necessary  to  effectively  perform  SSA's 
mission.  Therefore,  we  also  conduct 
monitoring  of  telephone  conversations 
to  provide  an  objective  assessment  of 
SSA's  telephone  accuracy  and  courtesy. 
Data  obtained  through  service 
observation  are  also  used  to  comply 
with  a  congressional  request  that  SSA 
provide  Congress  with  infcwmation 
regarding  teleservice  center  service 
levels  on  a  continuing  basis,  lliis  is 
done  in  the  agency's  Annual  Financial 
Statement  of  Major  Performance 
Measures.  SSA's  service  observation 
activities  are  valuable  to  the  public,  not 
only  because  the  data  obtained  are  used 
to  evaluate  the  accuracy  of  SSA's 
teleservice,  but  also  because  the  service 
observation  findings  are  used  to  make 
recommendations  for  improving 
teleservice  procedures  and  processes. 


Data  obtained  through  service 
observation  are  also  used  to  respond  to 
other  oversight  groups  on  how  well  SSA 
serves  the  public,  for  corrective  action 
recommendation  purposes,  and  for 
assisting  in  agency  planning  and 
decisionmaking. 

Finally,  SSA  currently  conducts 
recording  of  incoming  calls  on  the 
emergency  telephone  lines  assigned  to 
SSA  headquarters.  We  believe  tiie 
recording  of  emergency  calls  is  in  the 
best  interest  of  public  safety  and  agency 
emergency  service. 

The  mam  purpose  of  these  final 
regulations  is  to  inform  the  public  and 
SSA  employees  of  the  circ\mistances 
under  wnidi  SSA  will  listen-in  to  or 
record  telephone  conversations.  The 
final  regulations  also  contain  language 
which  differs  from  the  repealed  FIRMR 
which  prohibited  the  annotating,  e.g., 
writing  down,  of  personal  information 
sudh  as  a  beneficiary's  name.  Social 
Security  number,  etc..  when  monitoring 
telephone  calls.  Because  SSA  has  the 
responsibility  to  pay  benefits  correctly 
and  to  provide  the  public  with  accurate 
information,  as  well  as  to  safeguard  the 
trust  funds,  the  final  regulations  wiU 
allow  authorized  employees  to  write 
down  personal  information  obtained 
when  listening-in  to  telephone  calls. 
Annotated  information  obtained  from 
public  service  monitoring  will  be  used 
for  pro^ammatic  or  policy  purposes: 
e.g.,  for  recontacting  individuals  to 
correct  or  supplement  information 
relating  to  benefits,  for  assessment  of 
current/proposed  policies  and 
procedures,  or  to  correct  SSA  records, 
etc. 

Explanation  of  Final  Regulationa 

We  are  adding  a  new  subpart  H  to  part 
422  of  our  rules  which  will  contain 
regulations  relating  to  the  use  of  SSA's 
telephone  lines.  This  new  subpart  H 
contains  three  sections.  In  §  422.701.  we 
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explain  the  scope  and  purpose  of 
subpart  H.  In  §  422.705.  we  explain 
when  SSA  employees  may  listen-in  to 
or  record  telephone  conversations. 
Finally,  in  §  422.710.  we  describe  the 
procedures  we  will  follow  when  we 
plan  to  listen-in  to  or  record  telephone 
calls,  who  will  do  it.  and  other  poUcies 
and  procedures  which  we  will  follow. 

Comments  on  Notice  of  Proposed 
Rulemaking  (NPRM) 

On  March  11. 1998.  we  published 
proposed  rules  in  the  Federal  Register 
at  63  FR 11856  and  provided  a  60-day 
period  for  interested  individuals  and 
organizations  to  comment.  We  received 
two  letters  from  organizations  with 
comments.  Following  are  summaries  of 
the  comments  and  our  responses  to 
them. 

Convment:  One  commenter  was  of  the 
opinion  that  the  proposed  regulations 
would  have  a  chilling  effect  on  the 
ability  of  SSA  to  effectively  carry  out  its 
purpose  of  serving  the  public,  especially 
in  the  matter  of  disability  claims. 

Response:  SSA  has  conducted  an 
ongoing  evaluation  of  SSA's  800 
number  service  since  1989.  This 
evaluation  involves  the  monitoring  of 
800  number  telephone  calls  in  order  to 
ensure  that  the  public  is  receiving 
accurate  and  courteous  service.  These 
data  are  reported  to  Congress  each  year 
in  the  Agency's  Annual  Financial 
Statement  of  Major  Performance 
Measures  and  for  training  purposes. 

Comment:  One  of  the  commenters 
indicated  the  use  of  a  recording  advising 
claimants  that  their  conversations  may 
be  monitored  could  seriously 
imdermine  the  confidence  of  the  public 
in  the  entire  system.  However,  the  other 
commenter  was  pleased  that  the 
regulations  contained  language  that  the 
Agency  will  provide  notice  to  the  public 
about  SSA  telephone  monitoring. 

Response:  To  our  knowledge,  there 
has  been  no  negative  impact  resulting 
from  SSA's  use  of  an  upfront  service 
observation  message  to  let  800  number 
callers  know  that  their  calls  may  be 
monitored  for  quality  assurance 
purposes. 

Comment:  One  commenter  indicated 
the  regulations  presume  consent  when 
there  is  none  and  provide  absolutely  no 
protection  for  employees. 

Response:  All  cJollers  whose  telephone 
calls  have  the  possibility  of  being 
monitored  for  quality  assurance 
purposes  receive  a  message  before 
speaking  with  an  SSA  representative.  If 
a  caller  does  not  wish  to  consent  to 
monitoring,  the  caller  can  choose  to 
terminate  the  call  or  request  that  the  call 
not  be  monitored^ 


SSA  and  the  American  Federation  of 
Government  Employees  have  bargained 
and  reached  agreement  on  telephone 
monitoring  practices  which  take  place 
in  the  Agency.  Affected  employees  are 
also  aware  of  SSA  telephone  monitoring 
practices. 

Comment:  One  commenter  questioned 
the  need  for  regulations  that  permit 
virtual  total  discretion  in  monitoring 
SSA  telephone  calls,  which  includes  the 
use  of  unannounced  service 
observation. 

Response:  The  anonymity  and  lack  of 
notice  to  employees  when  unannounced 
monitoring  is  employed  provides  SSA 
with  an  unbiased  measurement  of 
telephone  service.  Unannounced 
monitoring  currently  allows  the  Agency 
to  provide  an  objective  assessment  of 
SSA's  800  number  acciuacy  and 
courtesy  which  is  submitted  to  Congress 
in  the  Agency's  Annual  Financial 
Statement  of  Major  Performance 
Measures.  These  data  are  also  used  to 
respond  to  other  oversight  groups  on 
how  well  SSA  serves  the  public,  for 
corrective  action  recommendations 
purposes  and  to  assist  in  Agency 
planning  and  decisionmaking. 

Comment:  One  commenter  indicated 
the  regiilations  should  limit  the  number 
of  people  who  can  monitor  telephone 
calls. 

Response:  The  number  of  people 
assigned  to  monitor  SSA  telephone  calls 
is  a  management  decision  based  upon 
SSA's  needs  at  any  given  time. 

Comment:  One  commenter  was  of  the 
opinion  that  unannounced  Ustening  to 
speaker  phone  conversations  is  not 
acceptable. 

Response:  SSA  agrees  that  failing  to 
identify  all  persons  listening  to  a 
speaker  phone  conversation  is 
discourteous,  but  courtesy  issues  are  not 
an  appropriate  subject  for  these 
regulations.  Moreover,  there  are  times 
when  discretion  would  be  used,  e.g.,  on 
whether  to  disrupt  a  speaker  simply  to 
notify  all  parties  to  the  conversation  that 
an  individual  who  could  overhear  the 
conversation  entered  the  area. 

Comment:  One  commenter  indicated 
SSA  should  use  annotated  information 
obtained  from  service  observation  only 
for  programmatic  and  policy  purposes. 

Response:  The  regulation  language  on 
the  use  of  annotated  information  is 
appropriate  as  most  annotated 
information  obtained  from  service 
observation  will  be  used  for 
programmatic  or  policy  purposes. 

Comment:  One  commenter  indicated 
SSA  should  commit  to  taking  corrective 
action  and  eliminate  the  phrase  "when 
possible". 

Response:  It  is  not  possible  for  SSA  to 
commit  to  taking  corrective  action  every 


time  an  incorrect  action  is  taken  or 
incorrect  information  is  provided  which 
coidd  affect  the  payment  of  or  eligibility 
to  SSA  benefits.  This  is  because 
monitored  calls  do  not  always  contain 
sufficient  identifying  infrmnation,  such 
as  a  caller's  name,  address,  telephone 
niunber  and/or  Social  Security  number, 
to  allow  corrective  action  to  be  taken. 

For  the  reasons  given  in  our  responses 
to  the  comments  on  the  proposed  rules, 
we  have  not  changed  the  text  of  the 
proposed  ndes.  Therefore,  we  are 
publishing  the  proposed  regulations 
unchanged  as  final  regulaticms. 

Regulatory  Procedures 

Executive  Order  12866 

We  have  consulted  with  the  Office  of 
Management  and  Budget  (OMB)  and 
determined  that  these  final  rules  do  not 
meet  the  criteria  for  a  significant 
regulatory  action  under  Executive  Order 
12866.  Thus,  they  were  not  subject  to 
OMB  review. 

Regulatory  Flexibility  Act 

We  certify  that  these  final  regulations 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  because  they  affect  only 
individuals.  Therefore,  a  regulatory 
flexibility  analysis  as  provided  in  the 
Regulatory  Flexibihty  Act.  as  amended, 
is  not  required. 

Paperwork  Reduction  Act 

These  final  regulations  impose  no 
additional  reporting  or  recordkeeping 
requirements  necessitating  clearance  by 
OMB. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  93.773  Medicare-Hospital 
Insurance:  93.774  Medicare-Supplementary 
Medical  Insurance:  96.001  Social  Security- 
Disability  Insurance:  96.002  Social  Security- 
Retirement  Insurance:  96.003  Special 
Benefits  for  Persons  Aged  72  and  Over 

96.004  Social  Security-Survivors  Insurance: 

96.005  Special  Benefits  for  Disabled  Coal 
Miners;  and  96.006  Supplemental  Security 
Income) 

List  ofSnbfectB  in  20  CFK  Part  422 

Administrative  practice  and 
procedure.  Freedom  of  information. 
Organization  and  functions 
(Government  agencies).  Reporting  and 
recordkeeping  requirements.  Social 
security. 

Approved:  October  13. 1998. 
KamMtii  S.  Apfiu. 
Commissioner  of  Social  Security. 

For  the  reasons  set  out  in  the 
preamble,  we  are  amending  part  422  of 
chapter  m  of  title  20  of  the  Code  of 
Federal  Regulations  as  follows: 
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PART  422— ORQANIZATION  AND 
PROCEDURES 

1.  Subpart  H  is  added  to  Part  422  to 
read  as  follows: 

Subpart  H— Um  of  SSA  TetopDoiM  Unas 

422.701     Scope  and  purpose. 
422. 70S    When  SSA  employees  may  listen- 
in  to  or  record  telephone  conversations. 
422.710    Procedures  SSA  will  follow. 

Subpart  H— Use  of  SSA  Telephone 
Unas 

Authority:  Sees.  20S(a)  and  702(a)(5)  of  the 
Social  Security  Act  (42  U.S.C.  405  and 
902(a)(5)). 

1422.701    Scope  end  purpow. 

The  regulations  in  this  subpart 
describe  the  limited  circiunstances 
under  which  SSA  is  authorized  to 
listen-in  to  or  record  telephone 
conversations.  The  purpose  of  this 
subpart  is  to  inform  the  public  and  SSA 
employees  of  those  circumstances  and 
the  procedures  that  SSA  will  follow 
when  conducting  telephone  service 
observation  activities. 

1422.706   WIten  SSA  emptoyeM  may 
Nalwvln  to  or  record  telephone 
converaatlons. 

SSA  employees  may  listen-in  to  or 
record  telephone  conversations  on  SSA 
telephone  lines  under  the  following 
conditions: 

(a)  Law  enforcement/national 
security.  When  performed  for  law 
enforcement,  foreign  intelligence, 
counterintelligence  or  communications 
security  purposes  when  determined 
necessary  by  the  Commissioner  of 
Social  Security  or  designee.  Such 
determinations  shall  be  in  writing  and 
shall  be  made  in  accordance  with 
applicable  laws,  regulations  and 
Executive  Orders  governing  such 
activities.  Communications  security 
monitoring  shall  be  conducted  in 
accordance  with  procedures  approved 
by  the  Attorney  General.  Line 
identification  equipment  may  be 
installed  on  SSA  telephone  lines  to 
assist  Federal  law  enforcement  officials 
in  investigating  threatening  telephone 
calls,  bomb  threats  and  other  criminal 
activities. 

(b)  Public  safety.  When  performed  by 
an  SSA  employee  for  public  safety 
purposes  and  when  documented  by  a 
written  determination  by  the 
Commissioner  of  Social  Security  or 
designee  citing  the  public  safety  needs. 
The  determination  shall  identify  the 
segment  of  the  public  needing 
protection  and  cite  examples  of  the 
possible  harm  from  which  the  public 
requires  protection.  Use  of  SSA 


telephone  lines  identified  for  reporting 
emergency  and  other  public  safety- 
related  situations  will  be  deemed  as 
consent  to  public  safety  monitoring  and 
recording.  (See  §  422.710(a)(1)) 

(c)  Public  service  monitoring.  When 
performed  by  an  SSA  employee  after  the 
Commissioner  of  Social  Security  or 
designee  determines  in  writing  that 
monitoring  of  such  lines  is  necessary  for 
the  purposes  of  measuring  or 
monitoring  SSA's  performance  in  the 
delivery  of  service  to  the  public;  or 
monitoring  and  improving  the  integrity, 
quality  and  utility  of  service  provided  to 
the  public.  Such  monitoring  will  occur 
only  on  telephone  lines  used  by 
employees  to  provide  SSA-related 
information  and  services  to  the  public. 
Use  of  such  telephone  lines  will  be 
deemed  as  consent  to  public  service 
monitoring.  (See  §  422.710(a)(2)  and  (c)). 

(d)  All-party  consent.  When 
performed  by  an  SSA  employee  with  the 
prior  consent  of  all  parties  for  a  specific 
instance.  This  includes  telephone 
conferences,  secretarial  recordings  and 
other  administrative  practices.  The 
failure  to  identify  all  individuals 
listening  to  a  conversation  by  speaker 
phone  is  not  prohibited  by  this  or  any 
other  section. 

1422.710    ProcadufM  SSA  wHI  foNow. 

SSA  component(s)  that  plan  to  listen- 
in  to  or  record  telephone  conversations 
under  §  422.705(b)  or  (c)  shall  comply 
with  the  following  procedures. 

(a)  Prepare  a  written  certification  of 
need  to  the  Commissioner  of  Social 
Security  or  designee  at  least  30  days 
before  the  planned  operational  date.  A 
certification  as  used  in  this  section 
means  a  written  justification  signed  by 
the  Deputy  Commissioner  of  the 
requesting  SSA  component  or  designee, 
that  specifies  general  information  on  the 
following:  the  operational  need  for 
listening-in  to  or  recording  telephone 
conversations:  the  telephone  lines  and 
locations  where  monitoring  is  to  be 
performed;  the  position  titles  (or  a 
statement  about  the  types)  of  SSA 
employees  involved  in  the  listening-in 
to  or  recording  of  telephone 
conversations;  the  general  operating 
times  and  an  expiration  date  for  the 
monitoring.  This  certification  of  need 
must  identify  the  telephone  lines  which 
will  be  subjcict  to  monitoring,  e.g.,  SSA 
800  number  voice  and  text  telephone 
lines,  and  include  current  copies  of  any 
docimientation,  analyses, 
determinations,  policies  and  procedures 
supporting  the  application,  and  the 
name  and  telephone  number  of  a 
contact  person  in  the  SSA  component 
which  is  requesting  authority  to  listen- 
in  to  or  record  telephone  conversations. 


(1)  When  the  request  involves 
listening-in  to  or  recording  telephone 
conversations  for  public  safety 
purposes,  the  requesting  component 
head  or  designee  must  identify  the 
segment  of  the  public  needing 
protection  and  cite  examples  of  the 
possible  harm  from  which  the  public 
requires  protection. 

(2)  When  the  request  involves 
listening-in  to  or  recording  telephone 
conversations  for  public  service 
monitoring  purposes,  the  requesting 
component  head  or  designee  must 
provide  a  statement  in  writing  why  such 
monitoring  is  necessary  for  measuring 
or  monitoring  the  performance  in  the 
delivery  of  SSA  service  to  the  public;  or 
monitoring  and  improving  the  integrity, 
quality  and  utility  of  service  provided  to 
the  pi^lic. 

(b)  At  least  every  5  years,  SSA  will 
review  the  need  for  each  determination 
authorizing  listening-in  or  recording 
activities  in  the  agency.  SSA 
components  or  authorized  agents 
involved  in  conducting  listening-in  or 
recording  activities  must  submit 
documentation  as  described  in 

§  422.710(a)  to  the  Commissioner  of 
Social  Security  or  a  designee  to 
continue  or  terminate  tewphone  service 
observation  activities. 

(c)  SSA  will  comply  with  the 
following  controls,  policies  and 
procedures  when  listening-in  or 
recording  is  associated  with  public 
service  monitoring. 

(1)  SSA  will  provide  a  message  on 
SSA  telephone  lines  subject  to  public 
service  monitoring  that  will  inform 
callers  that  calls  on  those  lines  may  be 
monitored  for  quality  assurance 
purposes.  SSA  will  also  continue  to 
include  information  about  telephone 
monitoring  activities  in  SSA  brochures 
and/or  pamphlets  as  notification  that 
some  incoming  and  outgoing  SSA 
telephone  calls  are  monitorml  to  ensure 
SSA's  clients  are  receiving  accurate  and 
courteous  service. 

(2)  SSA  employees  authorized  to 
listen-in  to  or  reoord  telephone  calls  are 
permitted  to  annotate  personal 
identifying  information  about  the  calls, 
such  as  a  person's  name.  Social  Security 
number,  address  and/or  telephone 
number.  When  this  information  is 
obtained  from  public  service  monitoring 
as  defined  in  §  422.705(c),  it  will  be 
used  for  programmatic  or  policy 
purposes;  e.g.,  recontacting  individuals 
to  correct  or  supplement  information 
relating  to  benefits,  for  assessment  of 
current/proposed  policies  and 
procedures,  or  to  correct  SSA  records. 
Privacy  Act  requirements  must  be 
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followed  if  data  are  retrievable  by 
personal  identifying  infOTmation. 

(3)  SSA  will  take  appropriate 
corrective  action,  when  possible,  if 
information  obtained  ftoxa  monitoring 
indicates  SSA  may  have  taken  an 
incorrect  action  which  could  affect  the 
payment  of  or  eligibility  to  SSA 
benefits. 

(4)  Telephone  instruments  subject  to 
public  service  monitoring  will  be 
conspicuously  labeled. 

(5)  Consent  from  both  parties  is 
needed  to  tape  record  SSA  calls  for 
public  service  monitoring  purposes. 

(d)  The  recordings  and  records 
pertaining  to  the  listening-in  to  or 
recording  of  any  conversations  covered 
by  this  subpart  shall  be  used, 
safeguarded  and  destroyed  in 
accordance  with  SSA  records 
management  program. 

(FR  Doa  98-28525  Filed  10-23-98:  8:45  am] 
MLUNO  cooc  4ei»-»# 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Adminlatration 

21CFRPart878 
(PoeliatNo.f7N-0l99I 

General  and  Plaalic  Surgery  Devlcea: 
neclaielllcatton  of  the  T^eier  Type 
Epilalor 

AQENCV:  Food  and  Drug  Administration. 

HHS. 

ACnOM:  Final  rule. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  issuing  a  final 
rule  to  reclassify  the  tweezer-type 
epilator  from  class  m  (premarket 
approval)  to  class  I  (general  controls) 
when  intended  to  remove  hair.  FDA  is 
also  exempting  this  device  from  the 
premarket  notification  (510(k)) 
requirements.  This  action  is  taken  on 
the  Secretary  of  Health  and  Human 
Services'  own  initiative  based  on  new 
information.  This  action  is  being  taken 
under  the  Federal  Food,  Drug,  and 
Cosmetic  Act  (the  act),  as  amended  by 
the  Medical  Device  Ainendments  of 
1976  (the  1976  amendments),  the  Safe 
Medical  Devices  Act  of  1990  (the 
SMDA),  and  the  Food  and  Drug 
Administration  Modernization  Act  of 
1997  (FDAX4A). 

DATES:  This  regulation  is  effective 
November  25, 1998. 
FOR  FURTHER  MFORMATION  CONTACT: 
Stephen  P.  Rhodes,  Center  for  Devices 
and  Radiological  Health  (HFZ-410), 
Food  and  Drug  Administration.  9200 


Corp<uate  Blvd..  Rockville.  MD  20850. 

301-594-3090. 

8UPPI.EMENTARY  INFORMATION: 

I.  Backgroond 

In  the  Federal  Register  of  June  11. 
1997  (62  FR  31771).  FDA  issued  a 
proposed  rule  to  reclassify  the  tweezer- 
type  epilator  from  class  ID  to  class  I 
based  on  new  information  respecting 
such  device.  FDA  also  proposed  to 
exempt  the  device  6t>m  premaricet 
notification  procedures. 

Interested  persons  were  given  until 
September  9, 1997,  to  comment  on  the 
proposed  rule.  During  the  comment 
period.  FDA  received  10  comments. 

One  comment  supported  the  proposed 
reclassification  from  class  m  to  class  I 
without  providing  any  specific  reason 
for  endorsing  the  proposed 
reclassification.  Nine  comments  were 
opposed  to  the  proposed 
reclassification. 

1.  Two  comments  raised  ccmcems 
about  the  device's  safety.  They  stated 
that  the  device  could  cause  bums  and 
scars  on  the  skin  if  it  was  improperly 
manufectured  or  used.  One  of  these 
comments  mistakenly  believed  that  FDA 
was  also  proposing  that  the  device  be 
exempt  from  the  current  good 
manufacturing  practices  (OGMP's) 
regulation. 

FDA  agrees  that  improper 
manufacturing  and  use  of  the  device 
could  result  in  bums  and  scars  on  the 
skin.  FDA  also  is  clarifying  for  the 
record  that  the  device  was  not  proposed 
to  be  exempt  from  the  CGMP's 
regulation  (21  CFR  part  820).  FDA, 
however,  believes  that  these  risks  can  be 
controlled  by  general  controls  such  as 
the  CGMP  requirements  and  labeling 
requirements. 

2.  Eight  comments  (from  professional 
associations,  a  professional  magazine, 
practitioners,  a  former  patient,  and  a 
manufacturer)  opposed  reclassification 
because  they  beUeve  the  device  is  not 
effective  in  permanently  removing 
unwanted  hair.  Four  of  these  eight 
comments  stated  that  there  are  no 
published  scientific  data  demonstrating 
that  the  device  permanently  destroys 
hair.  Three  of  these  comments  stated 
that  hair  is  a  dielectric  material.  i.e.,  a 
nonconductor  of  electricity  so  that  it  is 
impossible  for  electricity  to  descend 
through  the  hair  to  the  dermal  papilla 
and  destroy  it.  Two  of  these  three 
comments  stated  that  there  is  no 
evidence  that  the  device  destroys  the 
dermal  papilla  of  hair.  Another 
comment  indicated  that  the 
effectiveness  claims  for  the  device  are 
anecdotal  and  that  there  is  much 
information  that  the  device  is 
ineffective. 


FDA  acknowledges  that  the  published 
literatiue  contains  no  evidence  of 
statistically  significant  data  showing 
that  the  device  is  effective  in  achieving 
permanent  removal  of  hair.  In  the 
proposed  rule,  FDA  described  the  one 
published  study  using  the  device  (Ref. 
1)  that  reported  that  the  difference  in 
the  hair  counts  before  and  after 
treatment  was  not  significant.  Also  in 
the  proposed  rule,  the  agency  described 
the  results  of  two  unpublished  studies 
(Refe.  2  and  3)  and  evaluated  these 
results  as  being  only  suggestive  of 
effectiveness  in  permanently  removing 
hair.  Thus,  FDA  agrees  with  the 
comments  that  there  is  no  body  of 
significant  information  establishing  the 
effectiveness  of  the  device  to 
permanently  remove  hair.  FDA, 
however,  still  believes  that  the  device 
can  be  reclassified  into  class  I,  because 
claims  for  the  device  can  be  addressed 
by  the  misbranding  provision  of  section 
502  of  the  act  (21  U.S.C  352). 

3.  Three  comments  stated  that  the  first 
sentence  of  the  revised  identification 
statement  that  "the  tweezer-type 
epilator  is  a  device  intended  to  remove 
hair  by  destroying  the  papilla  of  a  hair" 
is  misleading  because  the  phrase 
"destroying  the  papilla  of  a  hair"  is 
equivalent  to  stating  the  device 
permanently  removes  hair.  They 
pointed  out  that  this  phrase  is  part  <rf 
the  identification  statement  of  another 
device  intended  to  remove  hair,  the 
needle  epilator,  21  CFR  878:5350. 

Although  there  is  no  universally 
accepted  medical  definition  of  what 
constitutes  permanent  removal  of  hair. 
FDA  acknowledges  that  the  phrase 
"destroying  the  papilla  of  a  hair"  is 
widely  accepted  by  many  to  be 
equivalent  to  stating  the  device 
permanently  removes  hair.  FDA  now 
believes  that  the  use  of  this  phrase  in 
the  device  identification  statement  was 
inaccurate,  and  in  this  final  rule,  is 
removing  this  phrase  from  the  device 
identification. 

4.  Six  comments  related  to  the 
promotional  material  for  the  device. 
They  stated  that  this  material  frequently 
contains  felse  and  misleading  claims, 
specifically  that  the  device  is  effective 
for  permanent  or  long-term  removal  of 
hair.  Five  of  these  six  comments  also 
stressed  that  it  is  FDA's  duty  to  protect 
the  public  from  false  and  misleading 
claims  regarding  a  product's 
effectiveness  and  that  reclassification 
into  class  1  could  increase  the  number 
of  such  claims. 

FDA  takes  seriously  its  responsibility 
to  protect  the  public  from  false  and 
misleading  claims  about  a  product's 
effectiveness;  however,  false  and 
misleading  claims  may  be  controlled  by 
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a  genoral  control,  namely  the 
misbranding  proviaion  of  section  502  of 
the  act.  Admtionally.  FDA 
acknowledges  that  there  is  no 
statistically  significant  scientific  data 
available  at  this  time  to  support 

[>romotional  claims  of  pennanent  or 
ong-term  removal  of  hair  through  use  of 
the  device. 

n.  FDA's  CIoncloakM 

FDA  has  concluded  baaed  on  review 
of  the  available  information  that  use  of 
the  tweezer-type  epilator  removes  hair 
and  that  use  of  the  device  does  not 
present  a  potential  unreasonable  risk  to 
the  public  health.  FDA  has  also 
concluded  that  general  controls  would 
provide  reasonable  assurance  of  the 
safety  and  effectiveness  of  the  device, 
and  therefora,  the  device  should  be 
regulated  as  a  class  I  device. 

On  November  21, 1997,  the  President 
signed  FDAMA  into  law.  Section  206  of 
FDAMA,  in  part,  added  a  new  section 
510(1)  to  the  act  (21  U.S.C.  360(1)). 
Under  section  501  of  FDAMA,  new 
section  510(1)  became  effective  on 
February  19. 1998.  New  section  510(1) 
provides  that  a  class  I  device  is  exempt 
from  the  premarket  notification 
requirement  under  section  510(k)  of  the 
act,  unless  the  device  is  intended  for  a 
use  which  is  of  substantial  importance 
in  preventing  impairment  of  human 
health  or  it  presents  a  potential 
unreasonable  risk  of  illness  injury 
(hereafter  "reserved  criteria").  FDA  has 
determined  that  the  device  does  not 
meet  the  reserved  criteria,  and, 
therefore,  it  is  exempt  from  the 
pramaiket  notification  reouirements. 

FDA  also  notes  that  21  CFR  878.9(a). 
Limitations  of  exemptions  from  section 
510(k)  of  the  act,  requires  manufacturan 
to  submit  a  premarket  notification  for 
any  tweezer-type  epilator  whose 
intended  use  is  different  from  the 
intended  use  of  legally  marketed 
tweezer-type  epilaton. 

m.  Environmental  Impact 

The  agency  has  determined  under  21 
CFR  25.34(b)  that  this  final  rule  is  of  a 
type  that  does  not  individually  or 
cumulatively  have  a  significant  effiect  on 
the  human  environment.  Therefora, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

IV.  Analjrsis  of  Impacts 

FDA  has  examined  the  impacts  of  the 
final  rule  under  Executive  Order  12866 
and  the  Regulatory  FlexibiUty  Act  (5 
U.S.C.  601-612).  Executive  Order  12866 
directs  agencies  to  assess  all  costs  and 
benefits  of  available  regulatory 
alternatives  and.  when  regulation  is 


necessary,  to  select  regulatory 
approaches  that  maximize  net  benefits 
(including  potential  economic, 
environmental,  public  health  and  safety, 
and  other  advantages:  distributive 
impacts:  and  equity).  The  agmcy 
believes  that  this  final  rule  is  consistent 
with  the  regulatory  philosophy  and 
principles  identified  in  the  Executive 
Order.  In  addition,  the  final  rule  is  not 
a  significant  regulatory  action  as  defined 
by  the  Executive  Order  and  so  is  not 
sub)ect  to  review  under  the  Executive 
Order. 

The  Regulatory  Flexibility  Act 
requires  agencies  to  analyze  regulatory 
options  that  would  minimize  any 
significant  impact  of  a  rule  on  small 
entities.  Because  this  final  rule  would 
reduce  a  regulatory  burden  for  all 
manufacturan  of  tweezer-type  epilatora 
covered  by  this  rule,  the  agency  certifies 
that  the  final  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Therefore,  under  the  Regulatory 
Flexibility  Act,  no  further  analysis  is 
required. 

V.  Paperwork  Reduction  Act  of  1905 

This  final  rule  contains  no  collections 
of  information.  Therefore,  clearance  by 
the  Office  of  Management  and  Budget 
under  the  Paperwork  Reduction  Act  of 
1995  is  not  required. 

VI.  References 

The  following  references  have  been 
placed  on  display  in  the  Dockets 
Management  Branch  (HFA-305),  5630 
Fishen  Lane,  rm.  1061,  Rockville,  MD 
20852.  and  may  be  seen  by  interested 
persons  between  9  a.m.  and  4  p.m.. 
Monday  through  Friday. 

1.  Verdich, ).,  "A  Critical  Evaluation  of  a 
Method  for  TrMtment  of  Facial 
Hypertrichosis  in  Women."  Dermatolopca, 
168:87-69.  1984. 

2.  515(i)  Submission  iubmitted  by  the 
Helen  Edgar  Corp..  received  Septemlwr  10, 
1996. 

3.  515(i)  Submission  submitted  by 
Removatron  International  Corp.,  received 
September  24, 1996. 

List  ofSubiacta  in  21  CFR  Part  87S 

Medical  devices. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs,  21  CFR  part  878  is 
amended  as  follows: 

PART  878— GENERAL  AND  PLASTIC 
8URQERY  DEVICES 

1.  The  authority  citation  for  21  CFR 
part  878  continues  to  read  as  follows: 

Amhorily:  21  U.S.C  351,  360.  360c,  360e. 
360j,  3601,  371. 


2.  Section  878.5360  is  revised  to  read 
as  follows: 

ItTtJMO   Vmmam  type  apMaior. 

(a)  Identification.  The  tweezer-type 
epilator  is  an  electrical  device  intended 
to  remove  hair.  The  energy  provided  at 
the  tip  of  the  tweezer  used  to  remove 
hair  may  be  radio  froquency.  galvanic 
(direct  current),  or  a  combination  of 
radio  frequency  and  galvanic  eneisy. 

(b)  Classification.  Class  I  (generu 
controls),  llie  device  is  exempt  from 
premarket  notification  procedures  in 
subpart  E  of  part  807  of  this  chapter 
subiect  to  §  878.9. 

Dated:  October  8. 1998. 
O J.  BurUnglon.  _^ 

Dinctor,  Center  for  Devices  and  Radiological 

Health. 

(FR  Doc  98-28579  Filed  10-23-98:  8:45  am) 
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DEPARTMENT  OF  JUSTICE 


28CFRPaft2 

Pwollnyi  RecoHMHltliHQ,  wmI 
Superviaing  Federal  PrtoonerK 
Prteonere  Serving  Senlencee  under  the 
Dietrtct  of  Columble  Code 

AGENCY:  United  SUtes  Parole 

Commission,  Justice. 

ACTION:  Interim  rule;  amendments. 

SUMMARY:  The  U.S.  Parole  Commission 
is  amending  the  Point  Assignment  Table 
it  uses  to  determine  the  suitability  for 
parole  of  prisonera  serving  sentences 
under  the  District  of  Columbia  Code. 
The  amended  Point  Assignment  Table  is 
intended  to  clarify  the  scoring 
instructions  pertaining  to  prisoners 
whose  crimes  involve  violence,  and  to 
make  it  clear  that  a  prisoner  who  has 
negative  institutional  behavior  can 
improve  his  record  and  gain  credit  for 
subsequent  program  achievement.  These 
amendments  ara  intended  to  ensure  that 
the  Point  Assignment  Table  serves  as  a 
reliable  measure  of  risk  in  the  case  of 
violent  offenden,  as  well  as  an  accurate 
of  measure  of  a  prisoner's  institutional 
record. 

DATES:  Effective  Date:  October  26, 1998. 
Comments  must  be  received  by 
December  1, 1998. 

ADDRESSES:  Send  comments  to  Office  of 
General  Counsel.  U.S.  Parole 
Commission.  5550  Friendship  Blvd., 
Chevy  Chase,  Maryland  20815. 

FOR  FURTHER  MFORMATKM  CONTACT: 
Pamela  A.  Posch.  Office  of  General 
Counsel.  U.S.  Parole  Commission,  5550 
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Friendship  Blvd.,  Chevy  Chase. 
Maryland  20815.  telephone.  (301)  492- 
5959. 

SUPPLEMENTARY  INFORMATION:  Under 
Section  11231  of  the  National  Capital 
Revitalization  and  Self-Govemment 
Improvement  Act  of  1997  (Pub.  L.  105- 
33)  the  U.S.  Parole  Commission 
assumed,  on  August  5. 1998.  the 
pirisdiction  and  authority  of  the  Board 
of  Parole  of  the  District  of  Coliunbia  to 
grant  and  deny  parole,  and  to  impose 
conditions  upon  an  order  of  parole,  in 
the  case  of  any  imprisoned  felon  who  is 
eligible  for  parole  or  reparole  imder  the 
District  of  Columbia  Code.  At  63  FR 
39176.  Part  IV  Quly  21. 1998).  the 
Commission  published  interim 
regulations,  with  a  request  for  public 
comments,  to  govern  this  new  function. 
These  regulations  contain  a  Point 
Assignment  Table  that  measures  the  risk 
of  recidivism,  the  seriousness  of  the 
risk,  and  the  institutional  record 
presented  by  each  parole  appUcant.  See 

28CFR2.80(0- 

Use  of  the  Point  Assignment  Table 
since  August  5. 1998  has  shown  the 
need  for  clarificatiim  in  some  of  the 
application  instructions.  The  amended 
Point  Assignment  Table  will:  (1)  Clarify 
that  points  scored  imder  Category  III  for 
"high  level  violence"  ara  always  added 
to  points  scored  under  Category  II  for 
"violence  in  current  offense:"  (2)  clarify 
Category  III  by  explaining  that  "other 
high  level  violence"  means  any  offense 
involving  "high  level  violence"  except  a 
homicide  or  attempted  murdera:  (3) 
amend  Category  IV  by  distinguishing 
between  "aggravated"  and  "ordinary" 
negative  instituticmal  behavior,  and  (4) 
amend  Category  V  by  deleting  the 
requirement  for  "acceptable 
institutional  behaviw"  so  that  Category 
V  does  not  conflict  with  the  provision 


in  §  2.80(d)  that  permits  the  deduction 
of  points  for  positive  program 
achievement  despite  prior  "negative 
institutional  behavior"  during  the  same 
time  period.  (This  provision  is  intended 
to  encourage  prisoners  to  improve  their 
conduct.) 

It  is  to  be  emphasized  that  these  are 
not  substantive  changes  to  the  Point 
Assigimient  Table,  which  has  been 
implemented  by  the  Commission  since 
August  5. 1998,  in  a  manner  consistent 
with  the  amended  instructions. 

As  implemented  since  August  5. 
1998.  the  Point  Assignmoit  Table  at 
$  2.80  appean  to  be  fulfilling  the 
purpose  of  providing  an  improved 
measure  of  the  risk  to  the  public  safety 
presented  by  candidates  for  parole. 
Preliminary  figures  show  that  decisions 
to  override  the  Point  Assignment  Table 
and  deny  parole  notwith^uanding  a 
favorable  Total  Point  Scora  have 
occurred  in  approximately  ten  percent 
of  the  cases  decided  since  August  5. 
1998.  On  the  other  hand,  approximately 
40  percent  of  the  cases  decided  under 
the  revised  Point  Assigiunent  Table 
were  granted  parole.  (These  are 
prisonera  without  significant  prior 
records  m  aggravated  current  oCfonse 
facton.)  This  is  consistent  with 
historical  rates  of  parole,  on  both  state 
and  federal  levels,  in  the  United  SUtes. 

The  interim  regulations,  including  the 
Point  Assignment  Table  at  §  2.80, 
remain  open  for  public  comment,  and 
will  be  subject  to  revision  by  the 
Commission  as  further  experience  is 
gained. 

Good  Cause  FiBdiag 

The  Commission  is  making  these 
amendments  effective  on  the  date  of  this 
publication  for  good  cause  pursuant  to 
5  U.S.C.  553(d)(3).  This  is  because  the 
Point  Assignment  Table  is  currently 

POMT  ASSIGNMENT  TABLE 


being  implemented,  and  the 
amendments  are  intended  to  clarify  the 
Commission's  current  decisionmaking 
practice. 

Executive  Order  12866  and  Ragnlatory 
Flenbilityr 


The  U.S.  Parole  Commission  has 
determined  that  this  amended  interim 
rule  is  not  a  significant  rule  within  the 
meaning  of  Executive  Order  12866.  and 
the  amended  interim  rule  has, 
accordingly,  not  been  reviewed  by  the 
Office  of  Management  and  Budget  The 
amended  intoim  rule  wrill  not  have  a 
significant  economic  impact  upon  a 
substantial  number  of  small  entities 
within  the  meaning  of  the  Regulatory 
Flexibility  Act.  5  U.S.C  605(b). 

List  of  Sdi^acts  in  28  Cn  Part  2 

Administrative  practice  and 
procedure,  Probation  and  parole. 
Prisonera. 

The  Amendment 

Accordingly,  the  U.S.  Parole 
Commission  is  adopting  the  following 
amendments  to  28  CFR  part  2. 

PART2-[AMENDED| 

1.  The  authority  citation  for  28  CFR 
Part  2  continues  to  read  as  follows: 

AadMrtly:  18  USJC  4203(aKl)  and 
4204(aN6). 

Subpert  C— Olslrtct  Of  ColumMe  Code 


2.  The  Point  Assignment  Table  at 
§2.80(Q  is  revised  to  read  as  follows: 


f2.S0    OuieaSwaa  ter D.a Cede 

•        •        •        •        • 

(f)  Point  assignment  ttMe. 


Calagofy  I:  Ktk  cH  reddMam 


10-6  (Vary  Good  Rial4 
7-6  (Good  Risfc):  . 
5-4  (F^  Risk):  .— 
a-0  (Poor  nak): .... 


Calegofy  II:  Currer*  or  Prior  Vioianoe 


(Saiartfao- 
torsooie) 


*0 

♦2 
«3 


(Type  of 


NolK  Use  the  higheet  applcabie  subcaMgory.  If  no 

A  VWenoa  in  current  oiense.  and  any  tetany  vWenoe  in  two  or  mora  prtor  oHeneea 

B-Vtolanoa  in  cunertoHenea.  and  any  tetany  vtoienoa  in  one  prior  olMnee 

C.  Vldenoe  hi  current  offense  „„........™...~...™— ...- — •™™..- — „_„_™.™....™~.— . 

0.  No  vtatenoe  m  cunanl  offsnae  and  any  fstany  vtolence  in  two  or  mora  pitor 

E.  Poeseaatan  of  firevm  in  current  offense  N  currant  offanee  is  not  scored  as  a 

F.  No  viotonoa  in  currert  offense  and  any  fetonyvlotanoe  in  one  prtoroflanae  . 


46 

♦1 


57062  Fadend  Regiater/Vol.  63.  No.  206 /Monday,  October  26.  1998 /Rules  and  Regulations 


PCHNT  AssKSNMEhfT  TABLE— Continued 


Category  I:  Risk  of  reckJMsm 


Category  III:  Death  of  Victim  or  High  Level  Violence 


(Salient  (ac- 
tor score) 


Note:  Use  highest  applicable  s(i>category.  If  no  subcategory  is  applicable,  score  -  0.  A  current  offense  that  involved  high  level  violence  must  be 

scored  under  both  Category  II  (A.  B.  or  C)  and  under  Category  III. 


A.  Current  offense  was  high  level  or  other  violence  with  death  of  victim  resulting: 

B.  Current  offense  involved  attempted  murder  

C.  Current  offense  involved  high  level  violence  (other  than  homicide  or  attempted  murder) 


Base  Point  Score  (Total  of  Categories  Mil) 


Category  IV:  Negative  Instituiional  Behavior 


43 

42 

♦1 


Hole:  Use  the  highest  applcable  subcategory.  If  no  subcategory  Is  applicabte.  score  -  0. 

A.  Aggravated  negative  Insliiuttonal  behavior  Involving: 

(1)  assault  upon  a  correctional  staff  member,  with  bodMy  harm  Inflicted  or  threatened. 

(2)  possession  of  a  deadly  weapon, 

(3)  setting  a  lire  so  as  to  risk  human  ife, 

(4)  introducfion  of  drugs  (or  purposes  of  distribuinn,  or  (5)  partKipating  in  a  violent  demonstration  or  riot:  

B.  Odkwry  negative  institutional  behavky 


Category  V:  Program  ActiievemenI 


Nola:  Use  the  highest  applicable  subcategory.  If  no  subcategory  is  applicable,  score  -  0. 

A.  hto  program  achievement „ 

B.  Ordtowy  program  achievement „„ 

C.  Superior  program  achievement „ „ 

Total  Point  Score  (Total  of  Categories  l-V). 


42 

♦1 


0 

-1 

-2 


Dated:  October  20. 1998. 
Michael  J.  GaiiiM. 

Choinnon,  U.S.  Parole  Commission. 

|FR  Doc.  9»-28629  Filed  10-23-98:  8:45  am] 
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ENYIRONMEHTAL  PROTECTION 
AQENCY 

40  CFR  Parts  180. 185  and  186 
(OPP-300736:  FRL-6036-q 
Rm  2070^873 

Ravocation  Of  Tolaraftoas  and 
ExampOona  from  tha  Raquiramant  of  a 
Tdaianoa  for  Canoalad  Paaticlda 
Acthra  Ingradlanta 

AGENCY:  EnvironmenUl  Protection 
Agency  (EPA). 
ACTION:  Final  rule. 

SUMMARY:  This  final  rule  announces  the 
revocation  of  tolerances  for  residues  of 
the  pesticides  listed  in  the  regulatory 
text.  EPA  is  revoking  these  tolerances 
because  EPA  has  canceled  the  food  uses 
associated  with  them.  The  regulatory 
actions  in  this  document  are  part  of  the 
Agency's  reregistration  program  under 
the  Federal  Insecticide.  Fungicide,  and 
Rodentidde  Act  (FIFRA).  and  the 
tolerance  reassessment  requirements  of 
the  Federal  Food.  Drug,  and  dkismetic 
Act  (FFDCA).  By  law.  EPA  is  required 


to  reassess  33%  of  the  tolerances  in 
existence  on  August  2, 1996.  by  August 
1999.  or  about  3.200  tolerances. 

DATES:  This  final  rule  becomes  effective 
January  25, 1999. 

FOR  FURTHER  MFORMATKM  CONTACT:  For 
technical  information  contact:  Joseph 
Nevola,  Special  Review  Brandi. 
(7508C).  Special  Review  and 
Reregistration  Division.  Office  of 
Pesticide  Programs,  U.S.  Environmental 
Protection  Agency,  401  M  St..  SW, 
Washington.  DC  20460.  Office  location: 
Special  Review  Branch.  CM  #2,  6th 
floor.  1921  Jefferson  Davis  Hwy., 
Arlington.  VA.  Telephone:  (703)  308- 
8037;  e-mail:  nevola.joseph6epa.gov. 

SUPPLEMENTARY  MFORMATKM: 

L  Does  this  document  apply  to  meT 

You  may  be  affected  by  this  document 
if  you  sell,  distribute,  manufacture,  or 
use  pesticides  for  agricultuiral 
appUcations.  process  food,  distribute  or 
sell  food,  or  implement  governmental 
pesticide  regulations.  Pesticide 
reregistration  and  other  actions  (see 
FIFRA  section  4(g)(2))  include  tolerance 
and  exemption  reassessment  under 
FFDCA  section  408.  In  this  document, 
the  tolerance  actions  are  final  in 
coordination  with  the  cancellation  of 
associated  registrations.  Potentially 
affected  categories  and  entities  may 
include,  but  are  not  limited  to: 


Category 

ttaNy  Affected  Entities 

Agricultural 

Growers/Agricultural 

oaKenoners. 

Workers 

Contractors  [Certifiecy 

Commercial  Appi- 

cators.  Handtors. 

Advisors,  etc.] 

Commercial 

Processors 

PestKMe 

Manufacturers 

User  Groups 

Food  Consumers 

Food  Distributors 

Wholesale  Contractors 

Retail  Vendors 

Commercial  Traders/ 

Importers 

Intergovenvnental 

State.  Local,  and/or 

Stakehoktors. 

Trtel  Govemmeni 

Agencies 

Foreign  Entities 

Governments.  Grow- 

ers. Trade  Groups 

This  table  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
affected  by  this  action.  Other  types  of 
entities  not  listed  in  this  table  could 
also  be  affected.  If  you  have  any 
questions  regarding  the  applicability  of 
this  action  to  a  particular  entity,  you  can 
consult  with  the  technical  person  listed 
in  the  "FOR  FURTHER  INFORMATION 
CONTACT"  section. 
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n.  How  can  I  get  additional  information 
or  copies  of  this  or  other  support 
docmnents? 

A.  Electronically 

You  may  obtain  electronic  copies  of 
this  dociunent  and  various  support 
documents  bom  the  EPA  Internet  Home 
Page  at  http://www.epa.gov/.  On  the 
Home  Page  select  "Laws  and 
Regulations"  and  then  look  up  the  entry 
for  this  dociunent  under  "Federal 
Register  -  Environmental  Documents." 
You  can  also  go  directly  to  the  "Federal 
Register"  listings  at  http:// 
www.epa.gov/homepage/fedrgstr/. 

B.  In  Person  or  by  Phone 

If  you  have  any  questions  or  need 
additional  information  about  this  action, 
please  contact  the  technical  person 
identified  in  the  "FOR  FURTHER 
INFORMATION  CONTACT"  section.  In 
addition,  the  official  record  for  this 
documoit,  including  the  public  version, 
has  been  established  under  docket 
control  number  [insot  the  appropriate 
docket  number],  (including  comments 
and  data  submitted  electronically  as 
described  below).  A  pubUc  version  of 
this  record,  including  printed,  paper 
versimu  of  any  electronic  comments, 
which  does  not  include  any  information 
claimed  as  Confidential  Business 
Information  (CBI).  is  available  for 
inspection  in  Room  119.  Crystal  Mall 
«2. 1921  Jefferson  Davis  Hwy., 
Arlingtrm  VA.  from  8:30  a.m.  to  4  p.m., 
Maiday  through  Friday,  excluding  legal 
holidays.  The  Public  Information  and 
Recordb  Integrity  Branch  telephone 
number  is  703-305-5805. 

m.  Can  I  challenge  tfie  AgeiMT's  final 
decision  pnaanted  in  this  documeat? 

Yes.  You  can  file  a  wrritten  objection 
or  request  a  hearing  by  December  28, 
1998  in  the  following  manner:. 

A.  By  Paper 

Written  objections  and  hearing 
requests,  identified  by  the  document 
control  number  [01^-300735],  may  be 
submitted  to:  Hearing  dak  (1900). 
Environmental  Protection  Agency,  room 
M3708, 401  M  St..  SW.  Washington.  DC 
20460.  Fees  accompanying  objections 
and  hearing  requests  shall  be  labled 
"Tolerance  Petition  Fees"  and 
forwarded  to:  EPA  Headquarters 
Accounting  Operations  Branch,  OPP 
(Toletance  Fees).  P.O.  Box  360277M. 
Pittsbui:^.  PA  15251.  A  copy  of  any 
objections  and  hearing  requests  filed 
with  the  Hearing  Clerk  should  be 
identified  by  the  document  control 
number  and  submitted  to  the  Public 
Infcmnation  and  Records  Integrity 
Branch,  Information  Resources  and 


Services  Division  (7502C).  Office  of 
Pesticide  Programs.  401  M  St..  SW. 
Washington.  DC  20460.  hi  person,  bring 
a  copy  of  objections  and  hearing 
requests  to  room  119.  CM  «2, 1921 
Jefferson  Davis  Hwy.,  Arlington,  VA 
22202. 

B.  Electronically 

A  copy  of  objections  and  hearing 
requests  filed  with  the  Hearing  Clerk 
may  also  be  submitted  electronically  by 
sending  e-mail  to  opp- 
docketOepamail.epa.gov.  per  the 
instructions  given  in  "ADDRESSES" 
above.  Electronic  copies  of  objections 
and  hearing  requests  must  be  submitted 
a»  an  ASCII  file  avoiding  the  use  of 
special  characters  and  any  form  of 
encryption.  Copies  of  objecticms  and 
hearing  requests  will  also  be  accepted 
on  disks  in  WordPerfect  5.1  or  6.1  file 
format  or  ASCII  file  format.  All  copies 
of  objections  and  hearing  requests  in 
electronic  form  must  be  identified  by 
the  docket  control  number  (OPP- 
300735].  Do  not  submit  CBI  throu^  e- 
mail.  Electronic  copies  of  objections  and 
hearing  requests  on  this  rule  may  be 
filed  (Hiline  at  many  Federal  Depository 
libraries. 

IV.  What  action  is  being  taken? 

This  final  rule  revdras  the  FFDCA 
tolerances  for  residues  of  certain 
specified  pesticides  in  or  on  certain 
specified  commodities.  EPA  is  revoking 
these  tolerances  because  they  are  not 
necessary  to  cover  residues  of  the 
relevant  pesticides  in  or  on  domestically 
treated  commodities  or  commodities 
treated  outside  but  imported  into  the 
United  States.  These  pesticides  are  no 
longer  used  on  commodities  within  the 
Unitml  States  and  no  person  has 
provided  comment  identifying  a  need 
for  EPA  to  retain  the  tolerances  to  cover 
residues  in  or  on  imported  foods.  EPA 
has  historically  expressed  a  concern  that 
retention  of  tolerances  that  are  not 
necessary  to  cover  residues  in  or  cm 
legally  treated  foods  has  the  potential  to 
encourage  misuse  of  pesticides  within 
the  United  SUtes.  Thus  it  is  EPA's 
poUcy  to  issue  a  final  r\ile  revoking 
those  tolerances  for  residues  of  pesticide 
chemicals  for  whidi  there  are  no  active 
registrations  imder  FIFRA.  unless  any 
person  in  comments  on  the  proposal 
demonstrates  a  need  for  the  tolerance  to 
cover  residues  in  or  on  imported 
commodities  or  doaaestic  commodities 
leuUy  treated. 

EPA  is  not  issuing  today  a  final  rule 
to  revdce  those  tolerances  for  which 
EPA  received  comments  demonstrating 
a  need  for  the  tolerance  to  be  retained. 
Generally.  EPA  will  proceed  with  the 
revocation  of  these  tolnanoes  on  the 


groimds  discussed  above  only  if.  prior 
to  EPA's  issuance  of  a  section  408(f) 
order  requesting  additional  data  or 
issuance  of  a  section  408(d)  or  (e)  order 
revoking  the  tolerances  on  other 
grounds,  commenters  retract  the 
comment  identifying  a  need  for  the 
tolerance  to  be  retained  or  EPA 
independently  verifies  that  the  tolerance 
is  no  longer  needed. 

In  the  Federal  Register  of  January  21 . 
1998  (63  FR  3057)  (FRL-5743-8),  EPA 
issued  a  pn^Kised  rule  for  specific 
pesticides  announcing  the  proposed 
revocation  of  tolerances  for  canceled 
active  ingredients  and  inviting  public 
comment  for  consideration  and  for 
suppcHt  of  tolerance  retention  under 
FFDCA  standards.  The  following 
comments  were  received  by  the  agency 
in  response  to  the  dociunent  published 
in  the  Federal  Registar  of  January  21. 
1998. 

Cyhexatin 

1.  Comment  from  ElfAtochem  North 
America.  Inc.  A  onnment  was  received 
by  the  Agency  from  Elf  Atochem 
requesting  that  the  tolerances  for 
cyhexatin  not  be  revoked.  Elf  Atodiem 
claimed  it  has  pending  appUcations  for 
registration  including  grapes,  hops, 
pome  fruit,  strawberries,  walnuts  and 
macadamia  nuts,  submitted  data  on 
citrus,  and  stated  that  it  is  developing 
data  to  support  stone  fivits  and 
almcmds,  and  wishes  to  retain  the 
tolerance  for  milk  and  for  various  l&t. 
kidney,  liver,  mbyp  (exc  kidney  ft 
liver),  and  meat]  tolerances  on  cattle, 
goats,  hogs,  horses,  and  sheep,  since 
several  of  the  raw  agricultural 
commodities  (RACs)  are  fsd  to  Uvestock. 

2.  Comment  from  OXON  ITALIA.  A 
comment  was  received  by  the  Agency 
from  OXON  fTALIA  requesting  that  the 
tolerance  for  cyhexatin  oo  citrus  not  be 
nvoked.  OXON  ITALIA  stated  it  is 
devefoping  residue  data  for  submission 
to  the  Agmcy.  In  follow-up 
oonespraidenoe  to  the  Agency.  OXON 
ITALIA,  through  its  agent,  further 
committed  to  provide  the  data  required 
to  mi>i"*«»'n  the  tolerances  of  cyhexatin 
on  imported  citrus  crops. 

3.  Comment  from  Califrtmia  Citrus 
Quality  Council.  A  comment  was 
received  by  the  Agency  from  the 
California  Citrus  Quality  Council 
(CGQC)  requestii^  that  the  tolerance  for 
c^Mxatin  on  dtzus  not  be  revoked. 
OGQC  dtad  Elf  Atochem 's  submission 
that  indicated  di^  was  being  developed 
and  concerns  about  imports  into  the 
United  States. 

4.  Comment  from  U.S.  Hop  Industry 
Plant  Protecti<m  Ctanmittee.  A  comment 
was  received  by  the  Agency  from  the 
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U.S.  Hop  Indiutry  Plant  Protection 
Committee  requesting  that  the  tolerance 
for  cyhexatin  on  hops  not  be  revoked, 
claiming  that  a  section  18  request  was 
submitted  for  the  1998  growing  season 
in  WA.  OR.  and  ID. 

Agency  response.  Because  of  Elf 
Atochem's  and  OXON  ITAUA's 
interests  in  developing  all  data 
necessary  to  maintain  all  existing 
tolerances,  EPA  will  not  revoke  the 
cyhexatin  tolerances  in  40  CFR  180.144. 
185.1350.  and  186.1350  at  this  time. 

Phosphamidon 

5.  Comment  from  Washington  State 
Department  of  Agriculture.  A  comment 
was  received  by  the  Agency  from  the 
Washington  State  Department  of 
Agriculture  (WSDA)  requesting  that  the 
tolerance  for  phosphamidon  use  on 
apple  not  be  revoked.  Further,  WSDA 
claims  that  existing  stocks  may  take  6- 
8  years  to  exhaust  and  2  years  to  clear 
trade  channels. 

6.  Comment  from  Northwest 
Wholesale,  Inc.  A  comment  was 
received  by  the  Agency  from  the 
Northwest  Wholesale  Inc.  requesting 
that  the  tolerance  for  phosphamidon  use 
on  apple  not  be  revoked  and  expressed 

a  concern  that  existing  stocks  may  take 
10  years  to  exhaust. 

Agency /espo/ise.  Although  EPA 
intends  to  revoke  the  tolerance  for 
phosphamidon  on  apples,  the  Agency 
will  not  revoke  that  tolerance  on  apples 
in  this  fiiud  rule.  The  Agency  will 
address  the  tolerance  for  phosphamidon 
on  apples  in  a  subsequent  Federal 
Register  document.  With  the  exception 
of  the  tolerance  on  apple,  all  other 
tolerances  for  phosphamidon  in  40  CFR 
180.239  will  be  revoked. 

Phosalone 

7.  Comment  from  Rhone-Poulenc  Ag 
Company.  A  comment  was  received  by 
the  Agency  from  Rhone-Poulenc 
requesting  that  the  tolerances  for 
phosalone  be  retained  for  cherries; 
peaches;  plums/prunes;  apricots  (stone 
fruits);  apples;  pears  (pome  fruit);  nuts, 
almonds  only;  and  grapes,  so  that  those 
commodities  could  be  legally  imported 
into  the  United  States. 

Agency  response.  EPA  will  not  revoke 
the  tolerances  in  40  CFR  180.263  for 
phosalone  use  on  almond;  apple; 
apricot;  cherry;  grape;  peach;  pear;  and 
plum/prune,  at  this  time.  In  40  CFR 
180.263,  the  Agency  will  revoke  the 
tolerances  for  artichokes;  Brazil  nuts; 
butternuts;  cashews;  cattle,  fat;  cattle, 
meat;  cattle,  mbyp;  chestnuts;  citrus 
fruits;  filberts;  goats,  fat;  goats,  meat; 
goats,  mbyp:  hickory  nuts;  hogs.  Cat; 
hogs,  meat;  hogs,  mbyp;  horses.  Cat; 
hones,  meat;  horses,  mbyp:  Macadamia 


nuts:  nectarines;  pecans;  potatoes; 
sheep,  fat;  sheep,  meat;  sheep,  mbyp; 
and  walnuts.  Also,  the  Agency  will 
revoke  the  tolerances  in  §  185.4800. 

3,4,5-Trimethylphenyl  methylcarbamate 
and  2,3,5-Trimethylphenyl 
methylcarbamate  [Trimethacarb] 

8.  Comment  from  Drexel  Chemical 
Company.  A  comment  was  received  by 
the  Agency  from  Drexel  Chemical 
requesting  that  the  revocation  of 
tolerances  for  trimethacarb  be  delayed 
because  Draxel  cannot  determine  if  all 
existing  stocks  of  their  product  labeled 
for  the  uses  associated  with  the  subject 
tolerances  have  been  completely 
exhausted. 

Agency  response.  Although  EPA 
intends  to  revoke  the  tolerances  in  40 
CFR  180.305  for  3,4.5-Trimethylphenyl 
methylcarbamate  and  2,3,5- 
Trimethylphenyl  methylcarbamate 
(Trimethacarb),  the  Agency  will  not 
revoke  those  tolerances  in  this  final 
rule.  The  Agency  will  address  the 
tolerances  for  trimethacarb  in  a 
subsequent  Federal  Register  document. 

2-lm-Chlorophenoxy)  propionic  acid 
IClopmp] 

9.  Comment  from  the  Pineapple 
Growers  Association  of  Hawaii.  A 
comment  was  received  by  the  Agency 
frtim  the  Pineapple  Growers  AsMciation 
of  Hawaii  requesting  that  the  tolerances 
for  cloprop  be  retained  for  five  years, 
three  years  for  use  of  cloprop  on 
pineapples  and  two  years  for 
consumption  of  the  resulting  canned 
pineapple  products. 

Agency  response.  EPA  will  revoke  the 
tolerances  in  40  CFR  180.325  for  2-(m- 
Chlorophenoxy)  propionic  acid 
[Cloprop)  on  pineapple,  fodder;  and 
pineapple,  forage;  and  in  §  186.850  on 
pineapple,  bran  on  the  grounds  that 
these  are  no  longer  considered 
significant  livestock  feedsufiis  and 
therefore,  the  tolerances  are  not 
necessary.  Although  EPA  intends  to 
revoke  the  tolerance  on  pineapple;  the 
Agency  will  not  revoke  that  tolerance  in 
this  final  rule.  The  Agency  will  address 
the  tolerance  for  cloprop  on  pineapple 
in  a  subsequent  Federal  RegMer 
document.  With  the  exception  of  that 
tolerance  on  pineapple,  all  other 
tolerances  for  cloprop  in  40  CFR 
180.325  will  be  revoked. 

Copper  linoleate  and  Copper  oleate 

10.  Comment  from  Griffin 
Corporation.  A  comment  was  received 
by  the  Agency  frt>m  Griffin  Corporation 
requesting  that  the  exemption  from  a 
tolerance  for  copper  oleate  and  copper 
linoleate  in  40  CFR  180.1001  not  be 
revoked  if  the  revocation  covere  copper 


salts  of  fatty  and  rosin  acids,  which  may 
affect  some  of  their  products. 

11.  Comment  from  Stewart  Marine.  A 
comment  was  received  by  EPA  from  an 
agent  for  Stewart  Marine  requesting  that 
the  exemption  from  a  tolerance  for 
copper  linoleate  not  be  revoked.  Stewart 
Marine  expects  to  submit  a  petition  for 
registration  of  copper  linoleate  for  use 
as  a  pesticide  as  an  antifoulant  paint. 

12.  Comment  from  WSDA.  A 
comment  was  received  by  the  Agency 
bom  the  WSDA  requesting  that  the 
exemption  bom  a  tolerance  for  copper 
oleate  not  be  revoked. 

Agency  response.  Because  Griffin 
Corporation  products  which  contain 
copper  salts  of  fatty  and  rosin  acids 
would  be  impacted  by  revocation  of 
exemption  bom  a  tolerance  for  copper 
linoleate  and/or  copper  oleate,  EPA  will 
not  revoke  the  exemption  bora  a 
tolerance  in  40  CFR  180.1001(b)(1)  for 
copper  linoleate  and  copper  oleate  at 
this  time.  This  will  also  address  the 
concerns  expressed  by  Stewart  Marine 
and  WSDA. 

lEJZ}-3.13-Octadecadien-l-ol  acetate 
and  (Z^)-3,13'Octadecadien-l-ol 
acetate  [ODDA] 

13.  Comment  from  WSDA.  A 
comment  was  received  by  the  Agency 
frt>m  the  WSDA  requesting  that  the 
exemption  from  a  tolerance  for  ODDA  in 
40  CFR  180.1055  should  not  be  revoked 
for  apricot,  cherry,  nectarine,  peach, 
plum,  and  prune  trees. 

Agency  response.  Since  ODDA  is  a 
lepidopteran  pheromone,  it  will  remain 
covered  under  the  broader  tolerance 
exemption  of  40  CFR  180.1153 
Lepidopteran  pheromones;  exemption 
fit>m  the  requirement  of  a  tolerance. 
Therefore,  the  current  tolerance 
exemptions  listed  for  ODDA  under  40 
CFR  180.1055  are  not  needed  and  will 
be  revoked  by  the  Agency. 

Malathion 

14.  Comment  from  Interregional 
Research  Project  No.  4.  A  comment  was 
received  by  the  Agency  from 
Interregional  Research  Project  No.  4.  (IR- 
4),  N),  stating  that  the  exemption  &t>m 

a  tolerance  for  malathion  in  40  CFR 
180.1067  should  be  retained  because  a 
24(c)  registration  is  active  in  California 
for  malathion  on  listed  commodities  for 
use  as  an  insecticide  against  the 
Oriental,  Mediterranean,  and  Mexican 
fruit  flies. 

Agency  response.  In  this  final  rule. 
EPA  will  not  revoke  the  exemption  from 
a  tolerance  in  40  CFR  180.1067  for 
methyl  eugenol  and  malathion 
combination.  The  Agency  will  address 
the  exemption  bom  a  tolerance  for 
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malathion  imder  §  180.1067  in  a 
subsequent  Federal  Register  dociunent. 

V.  When  do  these  actions  become 
^hcUve? 

These  actions  become  effective  90 
days  following  publication  of  a  final 
rule  in  the  Federal  Register.  EPA  has 
delayed  the  effectiveness  of  these 
revocations  for  90  days  following 
publication  of  a  final  rule  to  ensure  that 
all  affected  parties  receive  notice  of 
EPA's  action.  Consequently,  the 
effective  date  is  January  25, 1999,  except 
where  the  date  is  otherwise  indicated. 
For  this  particular  final  rule,  the  actions 
will  affect  uses  which  have  been 
canceled  for  more  than  a  year.  This 
should  ensure  that  conunodities  have 
cleared  the  channels  of  trade. 

Any  commodities  listed  in  the 
regulatory  text  of  this  document  that  are 
treated  with  the  pesticides  subject  to 
this  document,  and  that  are  in  the 
channels  of  trade  following  the 
tolerance  revocations,  shall  be  subject  to 
FFDCA  section  408(1)(5).  as  established 
by  the  Food  Quality  Protection  Act 
(FQPA).  Under  this  section,  any  residue 
of  these  pesticides  in  or  on  such  food 
shall  not  render  the  food  adulterated  so 
long  as  it  is  shown  to  the  satisfaction  of 
FDA  that,  (1)  the  residue  is  present  as 
the  result  of  an  application  or  use  of  the 
pesticide  at  a  time  and  in  a  manner  that 
was  lawful  under  FIFRA,  and  (2)  the 
residue  does  not  exceed  the  level  that 
was  authorized  at  the  time  of  the 
application  or  use  to  be  present  on  the 
food  under  a  tolerance  or  exemption 
from  tolerance.  Evidence  to  show  that 
food  was  lawfully  treated  may  include 
records  that  verify  the  dates  that  the 
pesticide  was  applied  to  such  food. 

VI.  How  do  the  regulatory  assessment 
requirements  apply  to  this  action? 

A.  Is  this  a  "significant  regulatory 
action"? 

No.  Under  Executive  Order  12866. 
entitled  Regulatory  Planning  and 
Review  (58  FR  51735,  October  4.  1993). 
this  action  is  not  a  "significant 
regulatory  action."  The  Office  of 
Management  and  Budget  (OMB)  has 
determined  that  tolerance  actions,  in 
general,  are  not  "significant"  unless  the 
action  involves  the  revocation  of  a 
tolerance  that  may  result  in  a  substantial 
adverse  and  material  affect  on  the 
economy.  In  addition,  this  action  is  not 
subject  to  Executive  Order  13045. 
entitled  Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks  (62  FR  19885.  April  23, 1997), 
because  this  action  is  not  an 
economically  significant  regulatory 
action  as  defined  by  Executive  Order 


12866.  Nonetheless,  environmental 
health  and  safety  risks  to  children  are 
considered  by  the  Agency  when 
determining  appropriate  tolerances. 
Under  FQPA.  Q'A  is  required  to  apply 
an  additional  10-fold  safety  factor  to  risk 
assessments  in  order  to  ensure  the 
protection  of  infants  and  children 
unless  reliable  data  supports  a  different 
safety  factor. 

B.  Does  this  action  contain  any 
reporting  or  recordkeeping 
requirements? 

No.  This  action  does  not  impose  any 
information  collection  requirements 
subject  to  OMB  review  or  approval 
pursuant  to  the  Paperwork  Reduction 
Act  (44  U.S.C.  3501  et  seq.). 

C.  Does  this  action  involve  any 
"unfunded  mandates"? 

No.  This  action  does  not  impose  any 
enforceable  duty,  or  contain  any 
"unfunded  mandates"  as  described  in 
Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (Pub.  L.  104-4). 

D.  Do  Executive  Orders  12875  and 
13084  require  EPA  to  consult  with 
States  and  Indian  Tribal  Governments 
prior  to  taking  the  action  in  this  notice? 

No.  Under  Executive  Order  12875, 
entitled  Enhancing  the 
Intergovernmental  Partnership  (58  FR 
58093,  October  28, 1993),  EPA  may  not 
issue  a  regulation  that  is  not  requiied  by 
statute  and  that  creates  a  mandate  upon 
a  State,  local  or  tribal  government, 
unless  the  Federal  government  provides 
the  funds  necessary  to  pay  the  direct 
compliance  costs  incurred  by  those 
governments.  U  the  mandate  is 
unfunded.  EPA  must  provide  to  the 
Office  of  Management  and  Budget 
(OMB)  a  description  of  the  extent  of 
EPA's  prior  consultation  with 
representatives  of  affected  State,  local 
and  tribal  governments,  the  nature  of 
their  concerns,  copies  of  any  written 
communications  from  the  governments, 
and  a  statement  supporting  the  need  to 
issue  the  regulation.  In  addition. 
Executive  c5ider  12875  requires  EPA  to 
develop  an  effective  process  permitting 
elected  officials  and  other 
representatives  of  State,  local  and  tribal 
governments  "to  provide  meaningful 
and  timely  input  in  the  development  of 
regulatory  proposals  containing 
significant  unfrmded  mandates." 

Today's  rule  does  not  create  an 
unfunded  federal  mandate  on  State, 
local  or  tribal  governments.  The  rule 
does  not  impose  any  enforceable  duties 
on  these  entities.  Accordingly,  the 
requirements  of  section  1(a)  of 
Executive  Order  12875  do  not  apply  to 
this  rule. 


Under  Executive  Order  13084. 
entitled  Consultation  and  Coordination 
with  Indian  Tribal  Governments  (63  FR 
27655,  May  19,1998).  EPA  may  not 
issue  a  regulation  that  is  not  required  by 
statute,  that  significantly  or  uniquely 
affects  the  communides  of  Indian  tribal 
governments,  and  that  imposes 
substantial  direct  compliance  costs  on 
those  communities,  unless  the  Federal 
government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  inciured  by  the  tribal 
governments.  If  the  mandate  is 
unfunded.  EPA  must  provide  OMB,  in 
a  separately  identified  section  of  the 
preamble  to  the  rule,  a  description  of 
the  extent  of  EPA's  prior  consultation 
with  representatives  of  affected  tribal 
governments,  a  sxmmiary  of  the  natiue 
of  their  concerns,  and  a  statement 
supporting  the  need  to  issue  the 
regulation.  In  addition.  Executive  Order 
13084  requires  EPA  to  develop  an 
effective  process  pennitting  elected  and 
other  representatives  of  Indian  tribal 
governments  "to  provide  meaningful 
and  timely  input  in  the  development  of 
regulatory  policies  on  matters  that 
significantly  or  uniquely  affect  their 
communities." 

Today's  rule  does  not  significantly  or 
uniquely  affect  the  communities  of 
Indian  tribal  governments.  This  action 
does  not  involve  or  impose  any 
requirements  that  affect  Indian  Tribes. 
Accordingly,  the  requirements  of 
section  3^)  of  Executive  Order  13084 
do  not  apply  to  this  rule. 

E.  Does  this  action  involve  any 
envirorunental  justice  issues? 

No.  This  action  is  not  expected  to 
have  any  potential  impacts  on 
minorities  and  low  income 
communities.  Special  consideration  of 
environmental  justice  issues  is  not 
required  imder  Executive  Order  12898, 
entitled  Federal  Actions  to  Address 
Environmental  Justice  in  hiinority 
Populations  and  Low-Income 
Populations  (59  FR  7629,  February  16, 
1994). 


F.  Does  this  action  have  a  potentially 
significant  impact  on  a  substantial 
number  of  small  entities? 

No.  The  Agency  has  certified  that 
tolerance  actions,  including  the 
tolerance  action  in  this  document,  are 
not  likely  to  result  in  a  significant 
adverse  economic  impact  on  a 
substantial  number  of  small  entities. 
The  factual  basis  for  the  Agency's 
determination,  along  with  its  generic 
certification  under  section  605(b)  of  the 
Regulatory  Flexibility  Act  (RFA)  (5 
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U.S.C.  601  et  seq.).  appears  at  63  FR 
55565.  October  16, 1998  (FRL-6035-7). 
This  generic  certification  has  been 
provided  to  the  Chief  Counsel  for 
Advocacy  of  the  Small  Business 
Administration. 

G.  Does  this  action  involve  technical 
standards? 

No.  This  tolerance  action  does  not 
involve  any  technical  standards  that 
would  require  Agency  consideration  of 
voluntary  consensus  standards  pursuant 
to  section  12(d)  of  the  National 
Technology  Transfer  and  Advancement 
Act  of  1995  (NTTAA),  Pub.  L.  104-113. 
section  12(d)  (15  U.S.C.  272  note). 
Section  12(d)  directs  EPA  to  use 
voluntary  consensus  standards  in  its 
regulatory  activities  unless  to  do  so 
woiUd  be  inconsistent  %vith  applicable 
law  or  otherwise  impractical.  Voluntary 
consensus  standards  are  technical 
standards  (e.g.,  materials  specifications, 
test  methods,  sampling  procedures, 
business  practices,  etc.)  that  are 
developed  or  adopted  by  voluntary 
consensus  standards  bodies.  The 
NTTAA  requires  EPA  to  provide 
Congress,  through  OMB,  explanations 
when  the  Agency  decides  not  to  use 
available  and  applicable  voluntary 
consensus  standards. 

H.  Are  there  any  international  trade 
issues  raised  by  this  action? 

EPA  is  working  to  ensure  that  the  U.S. 
tolerance  reassessment  program  imder 
FQPA  does  not  disrupt  international 
trade.  EPA  considers  Codex  Maximum 
Residue  Limits  (MRLs)  in  setting  U.S. 
tolerances  and  in  reassessing  them. 
MRLs  are  established  by  the  Codex 
Conunittee  on  Pesticide  Residues,  a 
committee  within  the  Codex 
Alimentarius  Commission,  an 
international  organization  formed  to 
promote  the  coordination  of 
international  food  standards.  When 
possible,  EPA  seeks  to  harmonize  U.S. 
tolerances  with  CODEX  MRLs.  EPA  may 
establish  a  tolerance  that  is  different 
from  a  Codex  MRL:  however,  FFDCA 
section  408(b)(4)  requires  that  EPA 
explain  in  a  Federal  Register  document 
the  reasons  for  departing  from  the 
Codex  level.  EPA's  effort  to  harmonize 
with  Codex  MRLs  is  summarized  in  the 
tolerance  reassessment  section  of 
individual  REDs.  The  U.S.  EPA  is 
developing  a  guidance  concerning 
submissions  for  import  tolerance 
support.  This  guidance  will  be  made 
available  to  interested  stakeholders. 

/.  Is  this  action  subject  to  review  under 
the  Congressional  Review  Act? 

Yes.  The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  amended  by  the 


Small  Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  pubUcation  of  the  rule  in 
the  Federal  Register.  This  action  is  not 
a  "major  rule"  as  defined  by  5  U.S.C 
804(2). 

List  of  Subjects 

40  CFR  Part  180 

Environmental  protection. 
Administrative  practice  and  procedure. 
Agricultural  commodities.  Pesticides 
and  pests.  Reporting  and  recordkeeping 
requirements. 

40  CFR  Part  185 

Environmental  protection.  Food 
additives.  Pesticide  and  pests. 


40  CFR  Part  186 

Environmental  protection.  Animal 
fiseds,  Pesticide  and  pests. 

Dated:  September  30. 1998. 

I«ckE.Hniiwi|g|ii. 

Acting  Director.  Special  Review  and 
Reregittradon  Division,  Office  ofPetticide 
Programs. 

Therefore,  it  is  proposed  that  40  CFR 
parts  180. 185.  and  186  be  amended  as 
follows: 

PART  180—  [AMENDED] 

1.  In  part  180: 

a.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  346a  and  371. 

b.  In  subpart  A.  in  §  180.2.  by  revising 
paragraph  (a)  to  read  as  follows: 

f180i2    PestttMs  chsnitesls  ctwsWsrsd 


section  408(a)  of  the  Act  generally 
recognized  as  safe. 


fiiM-115,  laaiia,  180.148. 180.158. 

laaiM,  180.182, 180.171,  and  180.219 


(a)  As  a  general  rule,  pesticide 
chemicals  other  than  benzaldehyde 
(when  used  as  a  bee  repellant  in  the 
harvesting  of  honey),  ferrous  sulfiBte. 
lime,  lime-sulfur,  potassium  sorbate. 
sodium  carbonate,  sodium  chloride, 
sodium  hypochlorite,  sulfur,  and  when 
used  as  plant  desiccants.  sodium 
metasihcate  (not  to  exceed  4  percent  by 
weight  in  aqueous  solution)  and  when 
used  as  postharvest  fungicide,  citric 
acid,  fumaric  acid,  oil  of  lemon,  and  oil 
of  orange  are  not  for  the  purposes  of 


c.  In  subpart  C,  by  removing 
§$180.115, 180.118, 180.148, 180.158. 
180.159, 180.162, 180.171,  and  180.219. 

f18a239    [AniMMM] 

d.  By  removing  from  §  180.239,  the 
entries  for  "broccoli";  "cantaloupes"; 
"cauliflower";  "cottonseed"; 
"cucumbers";  "grapefaiiit";  "lemons"; 
"oranges";  "peppers";  "potatoes"; 
"sugarcane";  "tangerines";  "tomatoes"; 
"walnuts";  and  "watermelons". 

1180.263    [AmandMl] 

e.  By  removing  from  §  180.263,  the 
entries  for  "artidiokes";  "cattle,  fat"; 
"cattle,  meat";  "cattle,  mbyp";  "citrus 
fruits";  "goats,  fat";  "goats,  meat"; 
"goats,  mbyp";  "hogs,  fat";  "hogs, 
meat";  "hogs,  mbyp";  "horses,  fat"; 
"horses,  meat";  "horses,  mbyp"; 
"Nuts";  "nectarines";  "potatoes"; 
"sheep,  fat";  "sheep,  meat";  and  "sheep, 
inb3rp". 

fiaasoe  [Removed] 
t  By  removing  §  180.306. 

fiaOiSIO    [Anwndsd] 

g.  By  removing  &t>m  the  table  in 
§  180.319.  the  entire  entry  for 
"Isopropyl  carbanilate  (IPC)". 

§100.321    [Remowedl 
h.  By  removing  §  180.321. 

1180.325    [Amsndedl 

i.  By  removing  from  the  table  in 
S  180.325,  the  entries  for  "kidneys, 
cattle";  "kidneys,  goats";  "kidneys, 
hogs";  "kidneys,  horses";  "kidneys, 
sheep":  "meat  (except  kidneys),  fat. 
mbyp,  cattle";  "meat  (except  kidneys), 
fat,  mbyp,  goats";"meat  (except 
kidneys),  fat,  mbyp.  hogs";  "meat 
(except  kidneys),  fat.  mbyp.  horses": 
"meat  (except  kidneys),  fat.  mbjrp, 
poultry";  "meat  (except  kidneys),  fat. 
mbyp.  sheep";  "nectarines";  "peaches": 
"pineapple,  fodder";  and  "pineapple, 
forage". 

H  100.326. 180J47,  and  180.367 


j.  By  removing  §§  180.326. 180.347. 
and  180.357. 

k.  In  subpart  D.  in  §  180.1001.  by 
revising  paragraph  (b)  (1).  removing 
paragraphs  (b)  (6)  and  (b)  (9)  and 
redesignating  paragraphs  (b)  (7),  (b)  (8). 
and  (b)  (10)  as  (b)  (6).  (b)  (7),  and  (b)  (8). 
respectively  and  removing  from  the 
table  in  paragraph  (d)  the  entry  for 
"Fimiaric  acid"  to  read  as  follows: 
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f18ai001    Exemptions  from  Itw 
reC|ifsmeni  or  ■  nteiance. 

*         •         •        •        • 

(b)-»* 

(1)  The  following  copper  compounds: 
Bordeaux  mixture,  basic  copper 
carbonate  (malachite),  copper 
hydroxide,  copper-lime  mixtxues, 
copper  linoleate,  copper  oleate,  copper 
oxychloride,  copper  octanoate,  copper 
sulfate  basic,  copper  sulfate 
pentahydrate,  cupric  oxide,  cuprous 
oxide.  These  compounds  are  used 
primarily  as  fungicides. 


H  180.1010,  isaioia,  i8aio3o,  180.1031, 
i8ai034.  isaioos.  180.106O,  180.1061, 
laaioTO,  loaioei,  and  180.1086 


1.  By  removing  §§  180.1010, 180.1018. 
180.1030. 180.1031. 180.1034. 180.1055, 
180.1059, 180.1061, 180.1079. 180.1081, 
and  180.1085. 

PART  18&-  [AMENDED] 

2.  In  part  185: 

a.  The  aurthority  citation  for  part  185 
continues  to  read  as  follows: 

AodMrity:  21  U.S.C  348. 

H  186.1660, 186.3600, 188.42S0, 186.4300. 
and  186.4800    [Removed] 

b.  By  removing  §§  185.1650. 185.3600, 
185.4250, 185.4300,  and  185.4800. 

PART  186—  [AMENDED] 

3.  In  part  186: 

a.  The  authority  citation  for  part  186 
continues  to  read  as  follows: 

Andiority:  21  U.S.C.  348. 

fi  186.450, 186.860, 186.1650.  and  186.2450 
[Removed] 

b.  By  removing  §§  186.450, 186.850, 
186.1650,  and  186.2450. 

|FR  Doc.  98-28486  Filed  10-23-98;  8:45  am] 
■ILUNQ  OOOC  MM-aO-F 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  180  and  186 
[OPP-300733;  FRL-6035-OI 
RIN  2070^878 

Revocation  of  Tolerances  for  Canceled 
Food  Uses 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Final  rule. 

SUMMARY:  This  final  rule  announces  the 
revocation  of  tolerances  for  residues  of 
the  pesticides  listed  in  the  regulatory 
text.  EPA  is  revoking  these  tolerances 


because  EPA  has  canceled  the  food  uses 
associated  with  them.  The  regufatory 
actions  in  this  document  are  part  of  the 
Agency's  reregistration  program  imder 
the  Federal  Insecticide.  Fungicide,  and 
Rodentidde  Act  (FIFRAJ.  and  the 
tolerance  reassessment  requirements  of 
the  Federal  Food.  Drug,  and  Cosmetic 
Act  (FFDCA).  By  Uw.  EPA  is  required 
to  reassess  33%  of  the  tolerances  in 
existence  on  August  2. 1996,  by  August 
1999.  or  about  3.200  tolerances. 

DATES:  This  final  rule  becomes  effective 
January  25, 1999. 

FOR  FURTHER  MFORMATION  CONTACT:  For 
technical  information  contact:  Joseph 
Nevofa.  Special  Review  Branch. 
(7508C).  Special  Review  and 
Reregistration  Division.  Office  of 
Pesticide  Programs.  U.S.  Environmental 
Protection  Agency.  401  M  St..  S.W.. 
Washington.  DC  20460.  Office  location: 
Special  Review  Branch.  Crystal  Mall  «2. 
6Ui  floor.  1921  Jefferson  Davis  Hwy.. 
Arlington,  VA.  Telephone:  (703)  308- 
8037;  e-mail:  nevola.)osephOepa.gov. 

suppLEMarrARV  mformation: 

I.  Does  this  document  apply  to  me? 

You  may  be  affected  by  this  dociunent 
if  you  sell,  distribute,  manufacture,  or 
use  pesticides  for  agricultural 
appUcations.  process  food,  distribute  or 
sell  food,  or  implement  governmental 
pesticide  regulations.  Pesticide 
reregistration  and  other  actions  [see 
FIFRA  section  4(g)(2)]  include  tolerance 
and  exemption  reassessment  under 
FFDCA  section  408.  In  this  dociunent. 
the  tolerance  actions  are  final  in 
coordination  with  the  cancellation  of 
associated  registrations.  Potentially 
affected  categories  and  entities  may 
include,  but  are  not  limited  to: 


Calsgory 

Examples  o(  Polsn- 
lialy  Afieclsd  ErtMes 

FwotQn  Entities  

Govenvnenls,  Gro«»- 
ers.  Trade  Groups 

Category 

Fxamples  o(  Polen- 
tia«y  Affected  Entities 

Agricultural 

Growers/AghcuNural 

St^whoMers. 

Workers 

Conli  actors  [Certmear 

Commercial  Appi- 

calors,  Handters, 

Advisors,  etc] 

Commercial 

Processors 

Pesticide 

Manufacturers 

User  Groups 

Food  Consumers 

Food  Distributors 

WtK)iesaie  Contractors 

Retail  Vendors 

CommerciaJ  Traders/ 

Importers 

Inlergovemmenlal 

State.  Local,  ancVor 

Sttfcehoiders. 

Tribal  Government 

Agencies 

This  table  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
affected  by  this  action.  Other  types  of 
entities  not  listed  in  this  table  could 
also  be  affected.  If  you  have  any 
questions  regarding  the  applicability  of 
this  action  to  a  particular  entity,  you  can 
consult  with  the  technical  person  Usted 
in  the  "FOR  FURTHER  INFORMATION 
0C»4TACr'  section. 

n.  How  can  I  get  additiaiial  information 
or  copies  of  this  or  other  support 
dociunentsT 

A.  Electronically 

You  may  obtain  electronic  copies  of 
this  document  and  various  support 
documents  from  the  EPA  Internet  Home 
Page  at  http://www.epa.gov/.  On  the 
Home  Page  select  "Laws  and 
Regulations"  and  then  look  up  the  entry 
for  this  document  under  "Federal 
Register  -  Environmental  Documents." 
You  can  also  go  directly  to  the  "Federal 
Register"  Ustings  at  http:// 
www.epa.gov/homepage/fiedrgstr/. 

B.  In  Person  or  by  Phone 

If  you  have  any  questions  or  need 
additional  information  about  this  action, 
please  contact  the  technical  person 
identified  in  the  "FOR  FURTHER 
INFORMATION  OCWTACT'  sectirm.  hi 
addition,  the  official  record  for  this 
document,  including  the  public  version, 
has  been  estabUshed  under  docket 
control  number  (OPP-300733). 
(including  comments  and  data 
submitted  electronically  as  described 
below).  A  pubUc  vereion  of  this  record, 
including  printed,  paper  versions  of  any 
electronic  comments,  which  does  not 
include  any  information  claimed  as 
Confidential  Business  Information  (CBI), 
is  available  for  inspection  in  Room  1 19. 
Crystal  Mall  «2,  1921  Jefferson  Davis 
Hwy.,  Arlington  VA,  from  8:30  a.m.  to 
4  p.m.,  Monday  through  Friday, 
excluding  legal  hoUdays.  The  PubUc 
Information  and  Recoids  Integrity 
Branch  telephone  number  is  703-305- 
5805. 

m.  Can  I  challenge  the  Agency's  final 
decision  presented  in  this  document? 

Yes.  You  can  file  a  written  obfection 
or  request  a  hearing  by  December  28, 
1998,  in  the  following  manno". 
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A.  By  Paper 

Written  objections  and  hearing 
requests,  identified  by  the  dociunent 
control  number  [OPP-300733,  may  be 
submitted  to:  Hearing  Clerk  (1900), 
Environmental  Protection  Agency,  room 
M3708.  401  M  St.,  S.W.,  Washington. 
DC  20460.  Fees  accompanying 
objections  and  hearing  requests  shall  be 
labeled  "Tolerance  Petition  Fees"  and 
forwarded  to:  EPA  Headquarters 
Accounting  Operations  Branch,  OPP 
(Tolerance  Fees),  P.O.  Box  360277M, 
Pittsburgh,  PA  15251.  A  copy  of  any 
objections  and  hearing  requests  filed 
with  the  Hearing  Clerk  should  be 
identified  by  the  document  control 
number  and  submitted  to  the  Public 
Information  and  Records  Integrity 
Branch,  Information  Resources  and 
Services  Division  (7502C),  Office  of 
Pesticide  Programs,  401  M  St..  S.W.. 
Washington,  DC  20460.  In  person,  bring 
a  copy  of  objections  and  hearing 
requests  to  room  119,  CM  #2, 1921 
Jefferson  Davis  Hwy..  Arlington.  VA 
22202. 

B.  Electronically 

A  copy  of  objections  and  hearing 
requests  filed  with  the  Hearing  Clerk 
may  also  be  submitted  electronically  by 
sending  e-mail  to  opp- 
docketOepanudl.epa.gov.  per  the 
instructions  given  in  "ADDRESSES" 
above.  Electronic  copies  of  objections 
and  hearing  requests  must  be  submitted 
as  an  ASCII  file  avoiding  the  use  of 
special  characters  and  any  form  of 
encryption.  Copies  of  objections  and 
hearing  requests  will  also  be  accepted 
on  disks  in  WordPerfoct  5.1  or  6.1  file 
format  or  ASCII  file  format.  All  copies 
of  objections  and  hearing  requests  in 
electronic  form  must  be  identified  by 
the  docket  control  number  (OPP- 
300733].  Do  not  submit  CBI  through  e- 
mail.  Electronic  copies  of  objections  and 
hearing  requests  on  this  rule  may  be 
filed  online  at  many  Federal  Depository 
libraries. 

IV.  What  actioii  is  being  taken? 

This  final  rule  revokes  the  FFDCA 
tolerances  for  residues  of  certain 
specified  pesticides  in  or  on  certain 
specified  commodities.  EPA  is  revoking 
these  tolerances  because  they  are  not 
necessary  to  cover  residues  of  the 
relevant  pesticides  in  or  on  domestically 
treated  commodities  or  commodities 
treated  outside  but  imported  into  the 
United  States.  These  pesticides  are  no 
longer  used  on  commodities  within  the 
United  States  and  no  person  has 

!>rovided  comment  identifying  a  need 
or  EPA  to  retain  the  tolerances  to  cover 
residues  in  or  on  imported  foods.  EPA 


has  historically  expressed  a  concern  that 
retention  of  tolerances  that  are  not 
necessary  to  cover  residues  in  or  on 
legally  treated  foods  has  the  potential  to 
encourage  misuse  of  pesticides  within 
the  United  SUtes.  Thus  it  is  EPA's 
policy  to  issue  a  final  rule  revoking 
those  tolerances  for  residues  of  pesticide 
chemicals  for  which  there  are  no  active 
registrations  under  FIFRA,  luless  any 
person  in  comments  on  the  proposal 
demonstrates  a  need  for  the  tolerance  to 
cover  residues  in  or  on  imported 
commodities  or  domestic  commodities 
legally  treated. 

EPA  is  not  issuing  today  a  final  rule 
to  revoke  those  tolerances  for  which 
EPA  received  comments  demonstrating 
a  need  for  the  tolerance  to  be  retained. 
Generally.  EPA  will  proceed  with  the 
revocation  of  these  tolerances  on  the 
grounds  disc\issed  above  only  if,  prior 
to  EPA's  issuance  of  a  section  408(f) 
order  requesting  additional  data  or 
issuance  of  a  section  408(d)  or  (e)  order 
revoking  the  tolerances  on  other 
grounds,  commenters  retract  the 
comment  identifying  a  need  for  the 
tolerance  to  be  retained  or  EPA 
independently  verifies  that  the  tolerance 
is  no  longer  needed. 

Although  EPA  proposed  to  revise  the 
tolerances  in  40  CFR  180.294(a)  for 
benomyl  on  apple,  apricot,  cherry, 
nectarine,  peadi,  pear,  and  plum  (fresh 
prune),  from  pre-  and  post-harvest  uses 
to  pre-harvest  use,  the  Agency  will  not 
amend  those  tolerances  in  this  final 
rule.  The  Agency  will  address  amending 
those  tolerances  for  benomyl  in  a 
subsequent  Federal  Registar  dociunent. 

The  proposed  revocation  of  tolerances 
in  40  CFR  180.108  for  acaphate  on  grass 
(pastiue  and  range)  and  grass  hay  was 
in  error  (February  5.  1998.  63  FR  5907) 
(FRL-5743-9).  Though  the  registranU 
have  requested  voluntary  deletion  of 
these  uses,  the  180-day  waiting  period 
for  the  acceptance  of  these  voluntary 
use  deletions  has  not  yet  expired. 
Consequently,  the  Agency  will  not  take 
action  on  the  tolerances  for  acephate  on 
grass  (pasture  and  rang^  and  grass  hay 
in  this  final  rule,  but  will  address  those 
tolerances  in  a  subsequent  Federal 
Register  doctunent. 

In  the  Federal  Register  of  February  5. 
1998  (63  FR  5907),  EPA  issued  a 
proposed  rule  for  specific  pesticides 
announcing  the  proposed  revocation  of 
tolerances  for  canceled  food  uses  and 
inviting  public  eomment  for 
consideration  and  for  support  of 
tolerance  retention  under  FFDCA 
standards.  The  following  comments 
were  received  by  the  agency  in  response 
to  the  dociunent  published  in  the 
Federal  Register  of  February  5. 1998: 


Maneb 

1.  Comment  from  ElfAtochem  North 
America,  Incorporated.  A  comment  was 
received  by  the  Agency  from  Elf 
Atochem  requesting  that  the  tolerances 
for  maneb  not  be  revoked  on  the  crops 
apricots:  beans,  succulent;  carrots; 
celery:  nectarines:  and  peaches.  Elf 
Atochem  stated  their  interest  in 
maintaining  the  tolerances  for  import 
purposes  only. 

2.  Comment  from  the  Canadian 
Horticulture  Council.  A  comment  was 
received  by  the  Agency  fit>m  the 
Canadian  Horticulture  Council  (CHC) 
concerning  the  proposed  tolerance 
revocation  for  maneb  on  celery.  The 
CHC  stated  that  revocation  of  the 
tolerance  would  create  a  barrier  to 
Canadian  exports. 

Agency  response.  Because  of  Elf 
Atodiem's  interest,  the  Agency  will  not 
revoke  the  tolerances  in  40  CFR  180.110 
for  maneb  on  apricots:  beans,  succulent: 
carrots;  celery;  nectarines:  and  peaches 
at  this  time.  This  will  also  address 
CHC's  concern.  The  Agency  will  revolve 
the  tolerances  for  maneb  on  rhubarb  and 
spinach. 

Ferbam 

3.  Comment  from  the  CHC.  A 
comment  was  received  by  the  Agency 
bom  the  CHC  concerning  the  proposed 
tolerance  revocations  for  ferbun  on 
asparagus,  cucumbers,  and  tomatoes. 
The  CHC  stated  that  revocation  of  the 
tolerances  would  create  a  barrier  to 
Canadian  exports. 

Agency  response.  The  Agency  will  not 
revoke  the  tolerances  in  40  CFR  180.114 
for  ferbam  use  on  asparagus,  cucumbers, 
and  tomatoes  at  this  time. 

4.  Comment  from  Interreffonal 
Research  Project  No.  4.  A  comment  was 
received  by  the  Agency  from 
Interregional  Research  Project  No.  4. 
(IR-4),  New  Brunswick,  NJ,  stating  that 
IR— 4  is  supporting  the  uses  of  ferbam  on 
guava  and  papaya. 

5.  Comment  from  Washington  State 
Department  of  Agriculture.  A  comment 
was  received  by  the  Agency  from  the 
Washington  State  Department  of 
Agriculture  (WSDA)  stating  that  WSDA 
has  an  active  registration  for  ferbam  use 
on  boysenberries. 

Agency  response.  Since  the 
Interregional  Research  Project  No.  4  (IR- 
4)  is  supporting  the  ferbam  uses  on 
guava  and  papaya  with  data  and 
because  FIFRA  section  24(c)  registration 
for  ferbam  use  on  blaclLberries  is  active 
in  Washington,  the  Agency  will  not 
revolce  the  tolerances  in  40  CFR  180.114 
for  ferbam  use  on  boysenberry,  guava, 
and  papaya.  EPA  will  revoke  the 
tolerances  for  farbam  on  almonds:  beets. 
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with  tops:  beets,  without  tops:  beet 
greens  alone:  broccoli:  Brussels  sprouts; 
carrots;  cauliflower;  celery;  collards; 
com;  currants;  dates;  eggplants; 
gooseberries;  kale;  kohlrabi;  melons; 
mustard  greens;  onions:  peanuts; 
peppers;  pliuns  (fresh  primes); 
pumpkins;  quinces;  radishes,  with  tops; 
radishes,  without  tops;  radish  tops; 
rutabagas,  with  tops;  rutabagas,  without 
tops;  rutabaga  tops;  spinach; 
strawberries;  summer  squash:  turnips, 
with  tops;  turnips,  without  tops;  and 
turnip  greens. 

Fluorine  compounds  (Cryolite) 

6.  Comment  from  WSDA.  A  comment 
was  received  by  the  Agency  from  the 
WSDA,  which  stated  that  it  has  an 
active  registration  for  cryolite  use  on 
collards,  blackberries,  boysenberries, 
dewberries,  loganberries,  and 
youngberries,  and  requested  that  EPA 
not  revoke  the  tolerances  for  those 
commodities. 

Agency  response.  The  proposed 
tolerance  revocation  for  fluorine 
compounds  (cryolite)  on  collards  was  an 
error  and  this  tolerance  will  not  be 
revoked.  There  is  a  FIFRA  section  3 
registered  use  on  collards  and  the  use 
appears  in  the  Cryolite  RED  document 
issued  August,  1996,  listed  as  eligible 
for  reregistration.  However,  there  is  no 
FIFRA  section  3  registration  for  the  use 
of  cryolite  on  any  of  the  berries  listed 
in  the  comment  above.  EPA  has  sent 
lettere  dated  May  12, 1998  to  notify  the 
States  of  Oregon  and  Washington  that 
the  Agency  does  not  consider  the  use  of 
cryolite  on  these  small  berries  to  be 
vidid  under  section  24(c)  for  any 
purposes  under  FIFRA.  Therefore,  the 
tolerances  in  40  CFR  180.145  for 
cryolite  use  on  blackbeiries, 
boysenberries,  dewberries,  loganberries, 
and  youngberries  will  be  revoked  along 
with  the  tolerances  on  apples;  apricots: 
beans;  beets,  tops;  carrots;  com;  kale; 
mustard  greens;  nectarines:  okra; 
peanuts;  pears;  peas;  quinces;  radish, 
tops:  rutabagas,  tops;  and  turnip,  tops. 

Diazinon 

7.  Comments  from  the  European 
Union,  the  Oahu  Banana  Growers 
Association,  University  of  Hawaii,  and 
individuals.  Comments  were  received 
by  the  Agency  from  various  sources 
which  requested  that  the  tolerance  for 
diazinon  use  on  bananas  not  be  revoked. 
Some  cited  the  need  to  control  the 
spread  of  Banana  Bunchy  Top  Virus 
(BBTV)  disease.  Additionally,  a  FIFRA 
section  24(c)  registration  for  diazinon 
use  on  bananas  is  active  in  Hawaii. 

Agency  response.  At  this  time,  the 
Agency  will  not  revoke  the  tolerance  in 
40  CFR  180.153  for  diazinon  on  bananas 


due  to  the  active  FIFRA  section  24(c) 
registration  in  Hawaii.  Diazinon  is 
currently  in  the  reregistration  process. 
The  tolerance  for  diazinon  use  on 
bananas  will  be  reviewed  with  other 
diazinon  tolerances  as  part  of  this 
process. 

Dimethyl  (2,2,2-trichloro-l- 
hydroxyethyl)  phosphonate 
[Trichlorfon] 

8.  Comments  from  Bayer  Corporation 
and  WSDA.  A  comment  was  received  by 
the  Agency  from  Bayer  Corporation 
initially  requesting  that  the  tolerances 
for  dimethyl  {2,2,2-trichloro-l- 
hydroxyethyl)  phosphonate,  called 
trichlorfon,  not  be  revoked  on  cattle,  fat; 
cattle,  mbyp;  cattle,  meat;  horses,  fat; 
horses,  mbyp;  horses,  meat;  sheep,  fat; 
sheep,  mbyp;  and  sheep,  meat. 
However,  in  a  follow-up  communication 
with  EPA,  Bayer  Corporation* decided  it 
will  limit  its  support  to  the  existing 
cattle  tolerances  and  does  so  for  import 
purposes.  Also,  WSDA  requested  that 
the  Agency  not  revoke  the  trichlorfon 
tolerances  for  use  on  cattle. 

Agency  response.  The  Agency  will  not 
revoke  the  tolerances  in  40  CFR  180.198 
for  trichlorfon  on  cattle,  fat;  cattle, 
mbyp:  and  cattle,  meat;  since  Bayer 
Corporation  has  committed  to  support 
those  tolerances  with  the  appropriate 
data  through  an  agreement  with  the 
Agency.  This  will  also  address  WSDA's 
concern.  However.  EPA  will  revoke  the 
other  tolerances  for  trichlorfon  in  40 
CFR  180.198  and  186.2325  as  listed  in 
the  regulatory  text 

Trifluralin 

9.  Comment  from  WSDA.  A  comment 
was  received  by  the  Agency  from  the 
WSDA,  which  stated  that  it  has  active 
registrations  for  specific  crop-pesticide 
combinations,  including  trifluralin  for 
use  on  flax  and  rape,  and  requested  that 
EPA  not  revoke  the  tolerances  for  those 
commodities. 

Agency  response.  While  the  Agency 
did  not  propose  to  revoke  the  tolerances 
for  flax  and  rape,  EPA  did  propose  to 
revoke  the  tolerances  for  flax,  straw; 
rape,  straw;  and  upland  cress.  EPA  will 
revoke  the  tolerances  in  40  CFR  180.207 
for  trifluralin  on  flax,  straw;  and  rape, 
straw  on  the  grounds  that  the  tolerances 
are  no  longer  necessary.  Although 
registered  flax  and  rape  uses  exist  for 
trifluralin,  the  Agency  no  longer  sets 
separate  tolerances  on  the  commodities 
flax,  straw  and  rape,  straw.  Rather, 
residues  on  those  commodities  are 
governed  by  the  tolerances  on  flax  and 
rape,  respectively.  The  tolerance  on 
upland  cress  will  be  addressed  in  a 
subsequent  Federal  Register  document. 


2-Chloro-N-isopropylacetanilide 
[Propachlor) 

10.  Comment  from  Monsanto 
Company.  A  comment  was  received  by 
the  Agency  &t)m  the  Monsanto 
Company,  which  stated  that  the 
proposed  revocation  of  tolerances  for  2- 
Chloro-N-isopropylacetaniUde.  called 
propachlor,  on  com,  forage;  and  com. 
grain  was  erroneous.  Monsanto  has 
active  registrations  for  propachlor  use 
on  c<mi.  In  a  follow-  up  communication 
with  EPA.  Monsanto  stated  it  would  not 
support  the  propachlor  tolerance  on 
com.  sweet  (K+CWHR). 

11.  Comment  from  WSDA.  A 
comment  was  received  by  the  Agency 
from  the  WSDA.  which  stated  that  it  has 
active  registrations  for  specific  crop- 
pesticide  combinations,  including 
propachlor  for  use  on  com.  and 
requested  that  EPA  not  revoke  the 
tolerances  for  those  commodities. 

Agency  response.  EPA  acknowledges 
that  the  proposed  revocation  of 
tolerances  for  proptachlor  on  com. 
forage:  and  com.  grain  was  in  error  and 
these  tolerances  will  be  retained. 
However,  there  is  no  legal  use  for  com. 
sweet  (K  +  CWHR)  in  Washington  State 
or  elsewhere  in  the  U.S.;  therefore,  the 
Agency  is  revoking  that  com  tolerance 
in  addition  to  the  other  tolerances  that 
were  proposed  to  be  revoked  in  the 
Federal  Register  of  February  5. 1998  (63 
FR  5907).  Consequently,  the  tolerances 
in  40  CFR  180.21 1  for  propachlor  on 
beets,  sugar,  roots;  beets,  sugar,  tops; 
com,  sweet  (K+CWHR);  cottonseed:  flax, 
seed;  flax,  straw;  peas:  peas,  forage;  and 
pumpkins  will  be  revoked. 

Simazine 

12.  Comment  from  Curtice  Bums 
Foods.  A  comment  was  received  by  the 
Agency  frtim  Curtice  Bums  Foods 
requesting  clarification  with  regard  to 
simazine  application  on  asparagus  for 
the  1998  growing  season. 

13.  Comment  from  Platte  Chemical 
Company.  A  comment  was  received  by 
the  Agency  from  the  Platte  Chemical 
Company  stating  their  concerns  with 
regard  to  simazine  existing  stocks  and 
grower  groups. 

Agency  response.  EPA  will  set  a 
revocation  date  of  December  31 .  2000 
for  the  simazine  artichokes,  asparagus, 
and  sugarcane  tolerances  in  40  CFR 
180.213.  There  are  no  active 
registrations  for  simazine  on  artichokes, 
asparagus,  and  sugarcane.  However,  end 
users  holding  existing  stocks  of 
simazine  labeled  for  use  on  artichokes, 
asparagus,  and  sugarcane  will  be 
allowed  to  use  such  product  until  the 
time  the  tolerances  are  finally  revoked 
(i.e..  December  31.  2000),  which  should 
accomodate  all  existing  stocks. 
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Naled 

14.  Comment  fmm  WSDA.  A 
comment  was  received  by  the  Agency 
from  the  WSDA  requesting  that  the 
tolerance  for  naled  on  cucumbers  and 
legumes  not  be  revoked. 

15.  Comment  fmm  the  CHC.  A 
comment  was  received  by  the  Agency 
from  the  CHC  concerning  the  proposed 
tolerance  revocation  for  naled  on 
tiunips,  tops;  lettuce;  cuciunbers; 
pumpkins:  squash:  and  tinnatoes.  The 
CHC  stated  that  revocation  of  the 
tolerance  would  create  a  barrier  to 
Canadian  exports. 

16.  Comment  fmm  Amvac  Chemical 
Corporation  and  Valent  USA 
CoimHxition.  A  OHmnent  was  received 
by  the  Agency  from  the  Valent  USA 
Corporation,  on  behalf  of  Amvac 
Chonical  Corporation,  requesting  that 
the  tolerances  for  naled  on  cuciunben, 
lettuce,  and  tomatoes  be  retained  for 
import  purposes.  In  follow-up 
communication,  Amvac  Chemical 
confirmed  that  it  will  support  those 
tolerances. 

Agency  response.  Because  of  the 
comments/omoems  received  regarding 
the  propoaed  revocation  of  naled 
tolerances,  the  Agency  will  not  revoke 
the  tolerances  in  40  CFR  180.215  on 
cucumbws;  legumes,  forage;  lettuce; 
pumpkins;  squash,  winter,  tomatoes; 
and  turnip  tops  at  this  time.  The  Agency 
will  revoke  tbs  tolerances  for  naled  on 
mushrooms  and  rice,  for  which  no 
comments  were  received. 

Atraxihe 

17.  Comment  fmm  WSDA.  A 
comment  was  received  by  the  Agency 
from  the  WSDA.  which  stated  that  it  has 
active  ragistratiaos  for  specific  crop- 
pesticide  combinations,  including 
■trazine  for  use  on  grass. 

Agency  response.  Drexel  Chemical 
Company  has  active  uses  ha  atraxine  on 
oicfaardgrass,  pastures,  and  rangeland. 
Therefore.  EPA  will  not  revoke  the 
toleianoes  in  40  CFR  180.220  for 
atraxine  on  grass,  range:  orchardgrass; 
and  orchardgrass.  hay.  The  Agency  will 
revoke  the  tolerances  for  atradne  on 
pineapples;  pineapples,  fodder, 
pineapples,  forage;  proeo  millet,  fodder, 
proeo  millet,  forage;  proao  millet,  grain; 
and  proso  millet,  straw. 

OJch/o6eni7 

18.  Comment /rom  Uniroyal  Chemical 
Company.  Inc.  'A  comment  was  received 
by  the  Agency  from  Uniroyal  Chemical, 
which  stated  that  it  has  a  product  label 
use  for  dierries  and  is  supporting  the 
tolerance  on  sweet  and  tart  cherries,  but 
is  not  supporting  the  stone  fruit  uses, 
peaches,  plums,  prunes,  and  nectarines. 


Uniroyal  requested  that  either  the 
Agency  establish  a  separate  tolerance  for 
cherries  at  0.15  parts  per  million  or 
reinstate  the  stone  fruits  tolerance, 
which  covers  cherries,  at  0.15  parts  per 
million. 

Agency  response.  The  Agency  will  not 
revoke  the  tolerance  in  40  CFR  180.231 
for  dichlobenil  on  stone  fruits  until  it 
reviews  existing  data  on  cherries  and  in 
addition  establishes  an  appropriate 
tolerance  level  for  cherries  before 
revoking  the  tolerance  on  stone  fruits. 
According  to  the  Dichlobenil  RED.  the 
stone  fruits  tolerance  should  be  revoked 
concomitant  with  the  establishment  of  a 
separate  tolerance  for  cherries,  since  the 
use  of  dichlobenil  on  all  other  stone 
fruits  has  been  dropi}ed,  and  in  addition 
a  separate  tolerance  should  be 
established  on  cherries  with  a  valt^  of 
0.15  for  residues  of  dichlobenil  and  its 
metabolite  2,5-  dichlorobenzamide 
(BAM)  on  cherries  until  new  residue 
data  submissions  are  evaluated  by  the 
Agency. 

2.2-Dichlorovinyl  dimethyl  phosphate 
IDDVPJ 

19.  Comment  fmm  the  CHC.  A 
comment  was  received  by  the  Agency 
bom  the  CHC  concerning  the  proposed 
tolerance  revocation  for  2,2- 
Dichlorovinyl  dimethyl  phosphate, 
called  didilorvos  or  DDVP,  on  tomatoes. 
The  CHC  stated  that  revocation  of  the 
tolerance  would  create  a  barrier  to 
Canadian  exports. 

Agency  response.  The  Agency  will  not 
revoke  the  tolerance  in  40  CFR  180.235 
for  dichlorvos  (DDVP)  on  tomatoes  at 
this  time.  The  Agency  will  revoke  the 
tolerances  for  dichlorvos  (DDVP)  on 
cucumben;  lettuce;  and  radishes. 

MeC/iiocor6 

20.  Ctmunentfmm  California  Citrus 
Quality  Ckmncil.  A  comment  was 
received  by  the  Agency  from  the 
Califrmda  Quality  Qtrus  Council 
(CQPC)  requesting  that  the  tolerance  for 
3 .5-Dimethy  l-4-(methy  Ithiolphenyl 
methylcaibamate,  called  meUiiocarb, 
not  be  revoked  on  citrus  fruits.  The 
GQOC  expressed  concerns  about 
potential  adulteration  through 
combination  of  imported  juice 
concentrate  with  domestically  produced 
concentrate. 

21.  Comment  fmm  Gowan  Company. 
A  comment  was  received  by  the  Agency 
from  Gowan  Company  requesting  that 
the  tolerances  for  3,5-Dimethyl-4- 
(methylthio)phenyl  methylcarfoamate, 
called  methiocarb.  not  be  revoked  on 
com  dtM  to  a  submitted  petition  to 
register  the  active  ingredient  as  a  com 
seed  treatment. 


Agency  response.  The  Agency  will 
revoke  the  tolerance  in  40  CFR  180.320 
for  methiocarb  use  on  citrus  fruits  since 
there  is  no  registration  of  methiocarb  for 
citrus  fruits.  Also,  normally  the  Agency 
receives  data  on  citrus  juice,  but  not 
juice  concentrate.  Historically,  the  juice 
concentrate  has  been  considered  to  be  a 
commodity  that  will  be  diluted  with 
water  back  to  a  level  equivalent  to  the 
juice.  Rarely  do  pesticide  residues 
concentrate  in  the  juice  significantly 
compared  to  the  raw  fruit,  causing  a 
separate  tolerance  to  be  set  on  the  juice. 

The  Agency  will  revoke  the  tolerances 
in  40  CFR  180.320  for  methiocarb  use 
on  com  (com,  fodder:  com.  forage;  com, 
fresh  (Inc.  sweet  K+CWHR);  com,  grain, 
field;  and  com,  grain,  pop]  due  to  a 
variety  of  reasons.  There  are  no 
registered  uses  for  methiocarb  on  com. 
While  Gowan  Company  expressed  an 
interest  in  retaining  com  tolerances  by 
submitting  a  comment  to  the  proposed 
revocation  (February  5, 1998, 63  FR 
5907),  Gowan  has  not  yet  clearly 
committed  to  support  the  tolerances 
with  sufficient  data.  Gowan  submitted  a 
petition  to  register  methiocarb  for  use 
on  com  seed,  in  September,  1997. 
Gowan  has  not  submitted  the 
outstanding  data  previously  required 
under  section  3(c)(2)(B)  of  FIFRA  in 
support  of  their  proposiBd  use  of 
methiocarb.  Instead,  Gowan  has 
proposed  that  the  com  seed  use  has 
minor  crop  use  status  and  is  eligible  for 
data  waiven.  The  Agency  denied  an 
earlier  request  for  such  a  waiver  of  data. 
Additionally,  there  is  no  enforcement 
analytical  method  which  has  been 
validated  at  the  0.03  ppm  level  of  the 
com  tolerances,  a  data  deficiency  in  the 
RED.  There  are  toxicological  data 
deficiencies  as  well.  If  Gowan  decides  to 
reestablish  the  com  tolerances  with 
sufficient  data  in  the  future,  it  can 
submit  a  formal  petition  with  the 
appropriate  data  and  the  appropriate 


There  is  no  registered  use  for 
methiocarb  on  peaches;  therefore  the 
tolerance  wiU  be  revoked. 

Nitmpyrin 

22.  Comments  fmm  Platte  Chemical 
Company.  A  conunent  was  received  by 
the  Agency  from  the  Platte  Chemical 
Company  requesting  that  the  tolerance 
for  nitrapyrin  use  on  cottonseed  not  be 
revoked.  In  follow-up  conununication, 
Platte  Chemical  stated  that  it  would  not 
support  that  tolerance. 

Agency  response.  EPA  will  revoke  the 
tolerance  in  40  CFR  180.350(a)  for 
nitrapyrin  use  on  cottonseed  and  will 
revoke  the  tolerance  in  40  CFR 
180.3S0(b)  for  nitrapyrin  on 
strawberries. 
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5-ethoxy-3-(trichIommethyl)-1.2.4- 
thiadiazole  [Etridiazole] 

23.  Comments  fmm  the  Eumpean 
Union.  Comments  were  received  by  the 
Agency  from  the  European  Union 
requesting  that  the  tolerance  for  5- 
ethoxy-3-  (trichloromethyl)-1.2,4- 
thiadiazole.  called  etridiazole,  use  on 
strawberries  not  be  revoked.  In  an 
earlier  communication  with  EPA,  the 
European  Union  stated  that  a 
clarification  of  methodology  for 
commitment  in  support  of  tolerance 
retention  was  deserved. 

Agency  response.  The  Agency  will  not 
revoke  the  tolerance  in  40  CFR  180.370 
for  etridiazole  use  on  strawberries  at 
this  time.  The  Agency  will  revoke  the 
tolerance  for  etridiazole  on  avocados. 
EPA  is  developing  a  guidance, 
concerning  submissions  for  import 
tolerance  support.  This  guidance  will  be 
made  available  to  interested 
stakeholders. 

Diclofop-methyl 

24.  Comments  from  the  European 
Union.  Comments  were  received  by  the 
Agency  from  the  European  Union 
requesting  that  the  tolerance  for 
diclofop-  methyl  use  on  lentils  and  pea 
seeds  (dry)  not  be  revoked.  In  an  earlier 
communication  with  EPA,  the  European 
Union  stated  that  a  clarification  of 
methodology  for  commitment  in 
support  of  tolerance  retention  was 
deserved. 

Agency  response.  The  Agency  will  not 
revoke  the  tolerances  in  40  CFR  180.385 
for  diclofop-methyl  use  on  lentils  and 
pea  seeds  (dry)  at  this  time.  The  Agency 
will  revoke  the  tolerances  for  diclofop- 
methyl  on  flaxseed  and  soybeans.  EPA 
is  developing  a  guidance  concerning 
submissions  for  import  tolerance 
support.  This  guidance  will  be  made 
available  to  interested  stakeholders. 

V.  When  do  these  actions  become 
effiective? 

These  actions  become  e^ctive  90 
days  following  publication  of  a  final 
mle  in  the  Federal  Register.  EPA  has 
delayed  the  effectiveness  of  these 
revocations  for  90  days  following 
publication  of  a  final  rule  to  ensure  that 
all  affected  parties  receive  notice  of 
EPA's  action.  Consequently,  the 
effective  date  is  January  25, 1999,  except 
where  the  date  is  otherwise  indicated, 
as  with  simazine.  For  simazine,  the 
effective  date  is  December  31, 2000.  For 
this  particular  final  rule,  the  actions  will 
affect  uses  which  have  been  canceled 
for  more  than  a  year.  This  should  ensure 
that  commodities  have  cleared  the 
channels  of  trade. 

Any  commodities  listed  in  the 
regulatory  text  of  this  doounent  that  are 


treated  with  the  pesticides  subject  to 
this  notice,  and  that  are  in  the  chaimels 
of  trade  following  the  tolerance 
revocations,  shall  be  subject  to  FFDCA 
section  408(1)(5),  as  established  by  the 
Food  Quality  Protection  Act  (FQPA). 
Under  this  section,  any  residue  of  these 
pesticides  in  or  on  sudi  food  shall  not 
render  the  food  adulterated  so  long  as  it 
is  shown  to  the  satisfaction  of  FDA  that, 
(1)  the  residue  is  present  as  the  result  of 
an  application  or  use  of  the  pesticide  at 
a  time  and  in  a  manner  that  was  lawful 
under  FIFRA,  and  (2)  the  residue  does 
not  exceed  the  level  that  was  authorized 
at  the  time  of  the  application  or  use  to 
be  present  on  the  food  under  a  tolerance 
or  exemption  from  tolerance.  Evidence 
to  show  that  food  was  lawfully  treated 
may  include  records  that  verify  the 
dates  that  the  pesticide  was  applied  to 
such  food. 

VI.  How  do  the  regulatory  assessment 
requirements  apply  to  this  action? 

A.  Is  this  a  "significant  regulatory 
action"? 

No.  Under  Executive  Order  12866, 
entitled  Regulatory  Planning  and 
fleview(58  FR  51735.  October  4, 1993), 
this  action  is  not  a  "significant 
regulatory  action".  The  Office  of 
Management  and  Budget  (OMB)  has 
determined  that  tolerance  actions,  in 
general,  are  not  "significant"  unless  the 
action  involves  the  revocation  of  a 
tolerance  that  may  result  in  a  substantial 
adverse  and  material  affect  on  the 
economy.  In  addition,  this  action  is  not 
subject  to  Executive  Order  13045, 
entitled  Protection  of  Children  fmm 
Environmental  Health  Risks  and  Safety 
Risks  (62  FR  19885,  April  23, 1997). 
because  this  action  is  not  an 
economically  significant  regulatory 
action  as  defined  by  Executive  Order 
12866.  Nonetheless,  environmental 
health  and  safety  risks  to  children  are 
considered  by  the  Agency  when 
determining  appropriate  tolerances. 
Under  FQPA,  EPA  is  required  to  apply 
an  additional  10-fold  safety  factor  to  risk 
assessments  in  order  to  ensure  the 
protection  of  infants  and  children 
unless  reliable  data  supports  a  different 
safety  factor. 

B.  Does  this  action  contain  any 
reporting  or  recordkeeping 
requirements? 

No.  This  action  does  not  impose  any 
information  collection  requirements 
subject  to  OMB  review  or  approval 
pursuant  to  the  Paperwork  Reduction 
Act  (44  U.S.C  3501  et  seq.). 


C.  Does  this  action  involve  any 
"unfunded  mandates"? 

No.  This  action  does  not  impose  any 
enforceable  duty,  or  contain  any 
"unfunded  mandates"  as  described  in 
Title  n  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (Pub.  L.  104-4). 

D.  Do  Executive  Orders  12875  and 
13084  require  EPA  to  consult  with 
States  and  Indian  Tribal  Governments 
prior  to  taking  the  action  in  this 
document? 

No.  Under  Executive  Order  12875, 
entitled  Enhancing  the 
Intergovernmental  Partnership  (58  FR 
58093.  October  28, 1993).  EPA  may  not 
issue  a  regulation  that  is  not  required  by 
statute  and  that  creates  a  mandate  upon 
a  State,  local  or  tribal  government, 
unless  the  Federal  government  provides 
the  funds  necessary  to  pay  the  direct 
compliance  costs  incuired  by  those 
governments.  If  the  mandate  is 
unfunded,  EPA  must  provide  to  the 
Office  of  Management  and  Budget 
(OMB)  a  description  of  the  extent  of 
EPA's  prior  consultation  with 
representatives  of  affected  State,  local 
and  tribal  governments,  the  nature  of 
their  concerns,  copies  of  any  written 
communications  from  the  governments, 
and  a  statement  supporting  the  need  to 
issue  the  regulation.  In  addition. 
Executive  Order  12875  requires  EPA  to 
develop  an  effective  process  permitting 
elected  officials  and  other 
representatives  of  State,  local  and  tribal 
governments  "to  provide  meaningful 
and  timely  input  in  the  development  of 
regulatory  proposals  containing 
significant  unfrmded  mandates." 

Today's  rule  does  not  create  an 
unfunded  federal  mandate  on  State, 
local  or  tribal  governments.  The  rule 
does  not  impose  any  enforceable  duties 
on  these  entities.  Accordingly,  the 
requirements  of  section  1(a)  of 
Executive  Order  12875  do  not  apply  to 
this  mle. 

Under  Executive  Order  13084, 
entitled  Consultation  and  Coordination 
with  Indian  Tribal  Governments  (63  FR 
27655,  May  19,1998),  EPA  may  not 
issue  a  regulation  that  is  not  required  by 
statute,  that  significantly  or  uniquely 
affects  the  communities  of  Indian  tribal 
governments,  and  that  imposes 
substantial  direct  compliance  costs  on 
those  communities,  unless  the  Federal 
government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  the  tribal 
governments.  U  the  mandate  is 
unfunded.  EPA  must  provide  OMB,  in 
a  separately  identified  section  of  the 
preamble  to  the  rule,  a  description  of 
the  extent  of  EPA's  prior  consultation 
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with  representatives  of  affected  tribal 
governments,  a  stunmaiy  of  the  nature 
of  their  concerns,  and  a  statement 
supporting  the  need  to  issue  the 
regulation.  In  addition.  Executive  Order 
13084  requires  EPA  to  develop  an 
effective  process  permitting  elected  and 
other  representatives  of  Indian  tribal 
governments  "to  provide  meaningful 
and  timely  input  in  the  development  of 
regulatory  policies  on  matters  that 
significantly  or  uniquely  affect  their 
communities." 

Today's  nde  does  not  significantly  or 
uniquely  affect  the  communities  of 
Indian  tribal  governments.  This  action 
does  not  involve  or  impose  any 
requirements  that  affect  Indian  Tribes. 
Accordingly,  the  requirements  of 
section  3^)  of  Executive  Order  13084 
do  not  apply  to  this  rule. 

E.  Does  this  action  involve  any 
environmental  justice  issues? 

No.  This  action  is  not  expected  to 
have  any  potential  impacts  on 
minorities  and  low  income 
communities.  Special  consideration  of 
environmental  justice  issues  is  not 
required  under  Executive  Order  12898. 
entitled  Federal  Actions  to  Address 
Environmental  Justice  in  Minority 
Populations  and  Low-Income 
Populations  (59  FR  7629.  February  16. 
1994). 

F.  Does  this  action  have  a  potentially 
significant  impact  on  a  substantial 
number  of  small  entities? 

No.  The  Agency  has  certified  that 
tolerance  actions,  including  the 
tolerance  actions  in  this  notice,  are  not 
likely  to  result  in  a  significant  adverse 
economic  impact  on  a  substantial 
number  of  small  entities.  The  factual 
basis  for  the  Agency's  determination, 
along  with  its  generic  certification 
under  section  60S(b)  of  the  Regulatory 
Flexibility  Act  (RFA)  (5  U.S.C.  601  et 
seq.).  appears  at  63  FR  S556S.  October 
16. 1998  (FRL-6035-7).  This  generic 
certification  has  been  provided  to  the 
Chief  Counsel  for  Advocacy  of  the  Small 
Business  Administration. 

C.  Does  this  action  involve  technical 
standards? 

No.  This  tolerance  action  does  not 
involve  any  technical  standards  that 
woiUd  require  Agency  consideration  of 
voluntary  consensus  standards  punuant 
to  section  12(d)  of  the  National 
Technology  Transfer  and  Advancement 
Act  of  1995  (NTTAA),  Pub.  L.  104-113, 
section  12(d)  (15  U.S.C  272  note). 
Section  12(d)  directs  EPA  to  use 
voluntary  consensus  standards  in  its 
regulatory  activities  unless  to  do  so 
would  be  inconsistent  with  applicable 


law  or  otherwise  impractical.  Voluntary 
consensus  standards  are  technical 
standards  (e.g.,  materials  specifications, 
test  methods,  sampling  procedures, 
business  practices,  etc.)  that  are 
developed  or  adopted  by  voluntary 
consensus  standards  bodies.  The 
NTTAA  requires  EPA  to  provide 
Congress,  through  OMB,  explanations 
when  the  Agency  decides  not  to  use 
available  and  applicable  volimtary 
consensus  standards. 

H.  Are  there  any  international  trade 
issues  raised  by  this  action? 

EPA  is  working  to  ensure  that  the  U.S. 
tolerance  reassessment  program  imder 
FQPA  does  not  disrupt  international 
trade.  EPA  considers  Codex  K4aximum 
Residue  Limits  (MRLs)  in  setting  U.S. 
tolerances  and  in  reassessing  them. 
MRLs  are  established  by  the  Codex 
Committee  on  Pesticide  Residues,  a 
committee  within  the  Codex 
Alimentarius  Commission,  an 
international  organization  formed  to 
promote  the  coordination  of 
international  food  standards.  When 
possible,  EPA  seeks  to  harmonize  U.S. 
tolerances  with  Codex  MRLs.  EPA  may 
establish  a  tolerance  that  is  diffierent 
from  a  Codex  MRL;  however,  FFDCA 
section  408(b)(4)  requires  that  EPA 
explain  in  a  Federal  Register  dociunent 
the  reasons  for  departing  from  the 
Codex  level.  EPA's  effort  to  harmonize 
with  Codex  MRLs  is  summarized  in  the 
tolerance  reassessment  section  of 
individual  REDs.  The  U.S.  EPA  is 
developing  a  guidance  concerning 
submissions  for  import  tolerance 
support.  This  guidance  will  be  made 
available  to  interested  stakeholders. 

/.  Is  this  action  subject  to  review  under 
the  Cktngressional  Review  Act? 

Yes.  The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  amended  by  the 
Small  Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  pubUcation  of  the  rule  in 
the  Federal  R^iiter.  This  action  is  not 
a  "major  rule"  as  defined  by  5  U.S.C. 
804(2). 


LiitofSabiects 

40  CFR  Part  180 

Environmental  protection. 
Administrative  practice  and  procedure. 
Agricultural  commodities.  Pesticides 
and  pests.  Reporting  and  record  keeping 
requirements. 

40  CFR  Part  186 

Environmental  protection.  Animal 
feeds.  Pesticides  and  pests. 

Dated:  September  29. 1998. 

Jack  E.  HouMnger. 

Acting  Director,  Special  Review  and 
Beregistration  Division.  Office  of  Pesticide 
Programs. 

Therefore,  40  CFR  parts  180  and  186 
are  amended  to  read  as  follows: 

PART18(^  [AMENDED] 

1.  In  part  180: 

a.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C  346a  and  371. 

flSaiOS    [Amended] 

b.  By  removing,  in  §  180.103, 
paragraph  (a),  the  entries  for 
"avocados";  "garlic";  "leeks"; 
"pimentos";  "shallots";  and  "taro 
(com)". 

fiao.106    [Amended] 

c.  By  removing,  in  §  180.106. 
paragraph  (a),  the  entries  for  "Bermuda 
grass"  and  "Bermuda  grass,  hay". 

fiaailO    [Amantfed] 

d.  By  removing,  in  §  180.110, 
paragraph  (a),  the  entries  for  "rhubarb" 
and  "spinach". 

e.  Section  180.114  is  revised  to  read 
as  follows: 

fisai14    Feit)am;  tdetancea  lor  lealduee. 
(a)  General.  Tolerances  for  residues  of 
the  fungicide  ferbam  (ferric  dimethyl- 
dithiocarbamate),  calculated  as  zinc 
ethylenebisdithiocaibamate,  in  or  on 
raw  agricultural  commodities  are 
established  as  follows: 


Commodity 

Apptes 

Apricots 

Asparagus 

Beans 

Biacktwrries  

Blul)emes  (huddetMrries) 
Boysent)efrie8 

^^flmjiMjp  •••*>■*>•■•■•••••••••••••• 

Cherries 

Citrus  tnjits ........ 

Cranberries  

Cucumbers „ 


Parts  per  milion 


7' 
7' 
7' 
7' 
7« 
7' 
7' 
7' 
7' 
7' 
7' 
7' 
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Commodity 

UOMn)OfTI0S  ..■.•...•... 

Grapes  

Guavas 

Lettuce  ..,.~... 

Loganberries  ........ 

Mangoes  ~. 

Nectarines 

Papayas  

Peaches  

Pears 

Peas 

Raspberries  ..~ 

Sqinsh 

Tomatoes 

Youngberries 


Parts  per  miKon 


fiaaiTS    Ethkm; 
(a)  •    •    • 


tolefancee  for  cmMimc 


7' 
7« 
7' 
7' 
7« 
7' 
7" 
7' 
7' 
7' 
7' 
7' 
7* 
V 
7' 


*  Some  of  these  tolerances  were  established 
on  the  basis  of  data  acquired  at  the  public 
hearings  held  in  1950  (formerly  $  180.101) 
and  the  remainder  were  established  on  the 
basis  of  pesticide  petitions  presented  under 
the  procedure  specified  in  the  amendment  to 
the  Federal  Food,  Drug,  and  Cosmetic  Act  by 
Pub.  L.  518,  83d  Congress  (68  Stat  511). 

(b)  Section  18  emergency  exemptions. 
[Reserved] 

(c)  Tolerances  with  regional 
registrations.  (Reserved] 

(d)  Indirect  or  inadvertent  residues. 
[Reserved] 

f.  In  §  180.121,  by  amending 
paragraph  (a)  by  adding  a  heading  and 
designating  the  text  after  the  heading  as 
paragraph  (a)(1)  and  amending  the  table 
therein  by  removing  the  entries  for 
"citrus  fifuits";  "sugarcane";  "sugarcane, 
fodder":  and  "sugarcane,  forage";  by 
redesignating  paragraph  (b)  as  paragraph 
(a)(2);  and  by  adding  and  reserving  with 
headings  new  paragraphs  (b),  (c),  and 
(d)  to  read  as  follows: 

fisaiai    ParatMon;  tolerances  for 


(a)  General.  (1)  *  *  * 

(b)  Section  18  emergency  exemptions. 
[Reserved] 

(c)  Tolerances  with  regional 
registrations.  [Reserved] 

(d)  Indirect  or  inadvertent  residues. 
[Reserved] 

1180.145    [AmMKM] 

g.  By  removing,  in  §  180.145.  in 
paragraph  (a)(1).  the  entries  for 
"apples";  "apricots";  "beans"; 
"beets.tops";  "blackberries"; 
"boysenberries";  "carrots";  "com"; 
"dewberries";  "kale";  "loganberries"; 
"mustard  greens";  "nectarines";  "okra"; 
"peanuts";  "pears";  "peas";  "quinces"; 
"radish,  tops";  "rutabaga,  tops"; 
"tximip,  tops";  and  "youngberries". 

fISaiTO    [Removed] 

h.  By  removing  §  1 80. 1 70. 
i.  In  §  180.173,  in  paragraph  (a),  the 
table  is  revised  to  read  as  follows: 


Commodity 


CaMe,  fat 

Cattle.  n4>yp 

CatUe.  meat  (fat  basis)  

Citrus  fruits 

Citrus  pulp,  dehydrated 

Goals,  fat 

Goats,  mbyp  .........„.._.:..... 

Goats,  meat 

Hogs,  fat 

Hogs,  mbyp 

Hogs,  meat  .........„_....„..... 

Horses,  181  ......••»..H..MM.M.. 

Horses,  mbyp «_...... 

Horses,  meat 

Mi(  fat  (reflecting  (N)  resi- 
dues in  mik). 

Raisins  „. 

Sheep,  fat 

Sheep,  mbyp ..................... 

Tea,  dried ~ 


Parts  per  mlion 


2.5 
1.0 
2.5 
2.0 
10 
0.2 
0.2 
0.2 
0.2 
0.2 
0.2 
0.2 
0.2 
0.2 
0.5 

4 

0.2 

0.2 

0.2 

10 


***** 


j.  Section  180.178  is  revised  to  read  as 
follows: 

{ 180.178    Ethoxyqutoi:  tolerances  for 


(a)  General.  A  tolerance  is  established 
for  residues  of  the  plant  regulator 
ethoxyquin  (l,2-dihydro-6-ethoxy<2,2,4- 
trimethylquinoline)  from  preharvest  or 
postharvest  use  in  or  on  the  following 
commodity: 


j:*. 

Parts  per  milion 

Pear  

3 

(b)  Section  18  emergency  exemptions 
.  [Reserved] 

(c)  Tolerances  with  regional 
registrations .  [Reserved] 

(d)  Indirect  or  inadvertent  residues  . 
[Reserved] 

k.  In  §  180.181.  by  designating  the 
existing  text  as  paragraph  (a),  adding  a 
heading  to  newly  designated  paragraph 
(a)  and  revising  the  table;  and  by  adding 
and  reserving  with  headings  paragraphs 
(b),  (c),  and  (d)  to  read  as  follows: 


i  isaiSl  CtPC;  tolarances  for 
M  General."    •    • 


ConwTKxity 

Parts  per  mWon 

Potato  (POST-H) 

50 

(c)  Tolerances  with  regional 
reffstrations.  [Reserved] 

(d)  Indirect  or  inadvertent  residues. 
[Reserved] 

1180.183    [Amendacq 

1.  By  removing,  in  %  180.183, 
paragraph  (a),  the  entries  for  "alfalfa, 
friesh";  "alfalfa,  hay";  "clover,  iresh": 
and  "clover,  hay". 

fl8ai88    [Removed) 

m.  By  removing  §  180.188. 

n.  In  §  180.198,  by  revising  the  section 
heading  and  the  table  to  read  as  follows: 

fisaise   Tf1cMor«on:tolaranoesfor 


Parts  per  mtton 

commoaly 

Catlle.  fat 

Cadle.  mbyp 

Cattle,  meat 

0.1  (N) 
0.1  (N) 
0.1  (N) 

o.  In  $  180.200,  by  revising  paragraph 
(a)(1)  to  read  as  follows: 

1180.200    2.6-OlchlofD  <  nWresnlns; 
tolaranoaa  for  i 


(a)  General.  (1)  Tolerances  are 
established  for  residues  of  the  fungicide 
2,6-  dichloro-4-nitroaniline  in  or  on  the 
following  raw  agricultural  commodities. 
Unless  otherwise  specified,  these 
tolerances  prescribed  in  this  paragraph 
provide  for  residues  from  preharvest 
application  only. 


(b)  Section  18  emergency  exemptions. 
[Reserved] 


ComniodKy 

Kans  per  rrvBon 

Apricot  (PRE-  and  POST- 

20 

H). 

Bean,  snap 

20 

Carrot  (POST-H) 

10 

Celery.. 

15 

Cherry,  sweet  (PRE-  and 

20 

POST-H). 

Cucumber — 

5 

Endive  (escarole) 

10 

Gartic 

5 

Grape . 

10 

LeOuoe  ~ 

10 

. 

Nectarine  (PRE- and 

20 

POST-H). 

Onion „ 

10 

Peach  (PRE-  and  POST- 

20 

H). 

Plum  (fresh  pnaie)  (PRE- 

15 

and  POST-H). 

Potato 

0^ 

Rhubarb 

10 

Sweet  potato  (POST-H)  ..„ 

10 

Tomato 

5 

57074  Federal  Register /Vol.  63.  No.  206 /Monday.  October  26.  1998 /Rules  and  Regulations 


1180.206    [AmMKtod] 

p.  By  removing,  in  §  180.206, 
paragraph  (a),  the  entries  for  "alfalfa, 
fresh";  "alfalfa,  hay";  "barley,  grain"; 
"barley,  straw";  "Bermuda  grass, 
straw";  "lettuce":  "rice";  and 
"tomatoes". 

q.  In  §  180.207,  by  designating  the 
existing  text  as  paragraph  (a),  adding  a 
heading  to  the  newly  designated 
paragraph  (a)  and  amending  the  table 
therein  by  removing  the  entries  for 
"flax,  straw";  and  "rape,  straw";  and  by 
adding  and  reserving  with  headings 
paragraphs  (b),  (c),  and  (d)  to  read  as 
follows: 

f  180.207    TrtfluraHn;  tolarancM  for 


(a)  General.  *  *  • 

(b)  Section  18  emergency  exemptions. 
(Reserved] 

(c)  Tolerances  with  regional 
registrations.  (Reserved) 

(d)  Indirect  or  inadvertent  residues. 
(Reserved] 


1180.209    [An 

r.  By  removing,  in  §  180.209. 
paragraph  (a),  the  entry  for  "citrus 
fruits". 

s.  In  §  180.211,  by  designating  the 
existing  text  as  paragraph  (a),  adding  a 
heading  to  the  newly  designated 
paragraph  (a)  and  amending  the  table 
therein  by  removing  the  entries  for 
"beets,  sugar,  roots";  "beets,  sugar, 
tops";  "com.  sweet  (K+CWHR)"; 
"cottonseed";  "flax,  seed";  "flax, 
straw";  "peas  (with  pods,  determined 
on  peas  after  removing  any  pod  present 
when  marketed)";  peas,  forage;  and 
pumpkins;  and  by  adding  and  reserving 
with  headings  paragraphs  (b),  (c),  and 
(d)  to  read  as  follows: 

f  180.21 1    2-CMoro-N-toopn>f>ytoo*tanllid«; 
toleriifs  for  r>aldu«a. 

(a)  General.  *  *  ' 

(b)  Section  18  emergency  exemptions. 
[Reserved] 

(c)  Tolerances  with  regional 
registrations.  [Reserved] 

(d)  Indirect  or  inadvertent  residues. 
[Reserved] 

t.  In  §  180.213,  paragraph  (aUl)  is 
revised  to  read  as  follows: 

180^13    SimaziiM;  totoranc**  for  fMidues. 

(a)  General.  (1)  *     *     ' 


Convnndity 

Parts  per 
miNion 

Expiration/ 

revocation 

date 

Alfalfa  

Alfalfa,  forage  .. 

ANaKa.  hay  

Almonds  

15  

15  

15  

0.25  

None 
None 
None 
None 

Commodity 


AknondB,  huHs 

Apples  

Artichoke,globe 

Asparagus  

Avocados  

Bermuda  grass 
Bermuda  grass, 

forage. 
Bermuda  grass, 

hay. 

Blackberries 

Blueberries  

Boysenberries 

Cattle,  fat 

Cattle,  mbyp  .... 

Catde,  meat 

Cherries 

Com,  fodder  .... 
Com,  forage  .... 
Com,  fresh  (inc. 

sweet 

K.»<:WHR). 

Com,  grain  

Cranberries 

Currants 

Dewberries  

Eggs 

Fitwrts 

Goats,  fat 

Goats,  rnbyp  .... 

Goats,  meat 

Grapefruit  

Grapes 

Grass 

Grass,  forage  .. 

Grass,  hay 

Hogs,  fat 

Hogs,  mbyp 

Hogs,  meat 

Horses,  fat 

Horses,  mbyp  .. 
Horses,  meat ... 

Lemons 

Loganberries  ... 
Macadamia 

nuts. 

Olives  "!"! 

Oranges  

Peaches  

Pears 

Pecarts  

Plums  

Poultry,  fat 

Poultry,  mbyp  .. 
Poultry,  meat  ... 

Rasptjerries 

Sheep,  tat 

Sheep,  mbyp  ... 
Sheep,  meat  .... 
Strawberries  .... 

Sugarcane 

Sugarcane,  mo- 
lasses. 
Walnuts  


Parts  per 


0.25 
0.25 
0.5  .. 
10  ... 
0.25 
15  ... 
15  ... 


15 


0.25  

0.25  

0.25  

0.02(N) 
0.02(N) 
0.02(N) 

0.25  

0.25  

0.25  

0.25  


0.25  

0.25  

0.25  

0.25  

0.02(N) 

0.25  

0.02(N) 
0.02(N) 
0.02(N) 

0.25  

0.25  

15  

15  

15  

0.02(N) 
0.02(N) 
0.02(N) 
0.02(N) 
0.02(N) 
0.02(N) 

0.25  

0.25  

0.25  


0.02(N) 

0.25  

0.25  

0.25  

0.25  

0.1  (N)  .. 

0.25  

0.02(N) 
0.02(N) 
0.02(N) 

0.25  

0.02(N) 
0.02(N) 
0.02(N) 

0.25  

0.25  

1  


0.2 


Expiration/ 

revocation 

date 


None 

None 

12/31/00 

12/31/00 

None 

None 


None 

None 
Nona 


None 
None 


Nona 
None 
None 
None 


None 
None 
None 
None 
None 
None 
None 
None 
None 
None 
Nona 
None 
None 
None 
None 
None 
Nona 
None 
Nona 
None 
Nona 
None 
Nona 

Nona 

Nona 

None 

None 

None 

None 

None 

None 

None 

l4one 

None 

None 

None 

None 

None 

12/31/00 

None 

None 


u.  In  §  180.214,  by  designating  the 
existing  text  as  paragraph  (a),  adding  a 
heading  to  the  newly  designated 
paragraph  (a)  and  amending  the  table 


th«ein  by  removing  the  etitries  for 
"alfalfa";  "alfalfa,  hay";  "grass";  "grass, 
hay";  "rice";  and  "rice,  straw";  and  by 
adding  and  reserving  with  headings 
paragraphs  (b).  (c).  and  (d)  to  read  as 
follows: 

1180214    FentMon;tolerance8for 


(a)  General.  *  •  * 

(b)  Section  18  emergency  exemptions. 
(Reserved] 

(c)  Tolerances  with  regional 
registrations.  (Reserved] 

(d)  Indirect  or  inadvertent  residues. 
[Reserved] 

v.  In  §  180.215,  by  designating  the 
existing  text  as  paragraphs  (a)(1)  and  (2). 
adding  a  heading  to  the  newly 
designated  paragraph  (a)  and  amending 
the  table  in  paragraph  (a)(1)  by 
removing  the  entries  for  "mushrooms"; 
and  "rice";  and  by  adding  and  reserving 
with  headings  paragraphs  (b).  (c),  and 
(d)  to  read  as  follows: 

{180.215    Naled;  toleranoaa  for  rasiduas. 

(a)  General.  (1)  •  *  * 
(2)  •  '  • 

(b)  Section  18  emergency  exemptions. 
(Reserved] 

(c)  Tolerances  with  regional 
reffstrations.  (Reserved] 

(d)  Indirect  or  inadvertent  residues. 
(Reserved] 

w.  In  §  180.217,  by  designating  the 
existing  text  as  paragraph  (a)  and 
revising,  and  by  adding  and  reserving 
with  headings  paragraphs  (b),  (c).  and 
(d)  to  read  as  follows: 

1180.217    Ammonlataa  for  [ethylanebia- 
(dHtitocarbameto)]  tine  and  athylanabis 
[dlthlocartMmic  acid]  bimolacular  and 
trlmdecular  cycHc  anhydrosulfidea  and 
disulfides;  toleranoaa  for  raelduaa. 

(a)  General.  Tolerances  are 
established  for  residues  of  a  fungicide 
that  is  a  mixture  of  5.2  parts  by  weight 
of  ammoniates  of  [ethylenebis 
(dithiocarbamato)l  zinc  with  1  pari  by 
weight  ethylenebis  (dithiocarbamic 
acid]  bimolecular  and  trimolecular 
cyclic  anhydrosulfides  and  disulfides, 
calculated  as  zinc 

ethylenebisdithiocarbamate.  in  or  on  the 
following  raw  agricultiual  commodities 
as  follows: 


Parts  per  million 

Apple „ 

Potato 

2.0     , 
0.5 

(b)  Section  18  emergency  exemptions. 
(Reserved] 

(c)  Tolerances  with  regional 
registrations.  (Reserved] 
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(d)  Indirect  or  inadvertent  residues. 
[Reserved] 

x.  In  §  180.220.  by  amending 
paragraph  (a)  to  add  a  heading  and 
designating  the  existing  text  as  (a)(1) 
and  amending  the  table  therein  by 
removing  the  entries  for  "pineapples"; 
"pineapples,  fodder";  and  "pineapples, 
forage";  by  designating  paragraph  (b)  as 
paragraph  (a)(2)  and  by  removing  from 
the  table  the  entries  for  "proso  millet, 
fodder";  "proso  millet,  forage";  "proso 
millet,  grain";  and  "proso  millet, 
straw":  and  by  adding  and  reserving 
with  headings  paragraphs  (b).  (c).  and 
(d)  to  read  as  follows: 

1180220    Atrazina:lolarancaafbr 


(a)  General.  (1)  *  *  * 

(b)  Section  18  emergency  exemptions 
.  (Reserved] 

(c)  Tolerances  with  regional 
registrations.  (Reserved] 

(d)  Indirect  or  inadvertent  residues. 
(Reserved] 

f180^    [Amattdad] 

y.  In  §  180.222.  amending  paragraph 
(a),  in  the  table  by  removing  the  entries 
for  "com,  fodder,  field";  "com,  fodder, 
pop";  "com.  fodder,  sweet";  "com. 
forage,  field";  "com.  forage,  pop"; 
"com.  forage,  sweet":  and  "com,  fresh 
(inc.  sweet  K+CWHR)". 

z.  In  §  180.229,  by  designating  the 
existing  text  as  paragraph  (a)  and  adding 
a  heading,  by  removing  in  the  table  the 
entry  for  "sugarcane";  and  by  adding 
and  reserving  with  headings  paragraphs 
(b).  (c).  and  (d)  to  read  as  follows: 


f  180229    Fkiomaluron: 


for 


(a)  General.  A  tolerance  is  established 
for  negligible  residues  of  the  herbicide 
fluometuron  (l.l-dimethyl-3-(a.a.a- 
trifluoro-m  -tolyl)urea)  in  or  on  the 
following  raw  agricultural  commodity: 


Commodtty 

Parts  per  milion 

Cotton,  undelinled  seed .... 

0.1 

(b)  Section  18  emergency  exemptions. 
[Reserved] 

(c)  Tolerances  with  reponal 
reastration.  (Reserved] 

Td)  Indirect  or  inadvertent  residues. 
(Reserved] 

aa.  In  §  180.231.  by  designating  the 
existing  text  as  paragraph  (a)  and  adding 
a  heading,  and  by  adding  and  reserving 
with  headings  paragraphs  (b),  (c),  and 
(d)  to  read  as  follows: 

f180231    DichlobanN;toiaFwicaafor 


b)  Section  18  emergency  exemptions. 
[Reserved] 

(c)  Tolerances  with  regional 
registration.  (Reserved] 

(d)  Indirect  or  inadvertent  residues. 
(Reserved! 

bb.  In  §  180.235.  by  amending 
paragraph  (a)  by  adding  a  heading  and 
designating  the  text  after  the  heading  as 
paragraph  (a)(1)  and  amending  the  table 
therein  by  removing  the  entries  for 
"cucumbers";  "lettuce";  and  "radishes"; 
by  redesignating  existing  paragraph  (b) 
as  paragraph  (a)(2);  and  by  adding  and 
reserving  with  headings  new  paragraphs 
(b),  (c),  and  (d)  to  read  as  follows: 

f180235    2,2-Dictilorowlnyl  dbneOiyl 

(a)  General.  (1)  *  *  * 

(b)  Section  18  emergency  exemptions. 
(Reserved] 

(c)  Tolerances  with  regional 
registrations.  (Reserved] 

Td)  Indirect  or  inadvertent  residues. 
(Reserved] 

{180.242    [Amended] 

cc.  By  removing,  in  §  180.242. 
paragraph  (a)(1).  Uie  entry  for  "grapes". 

{1802S4   [Amended] 

dd.  By  removing,  in  §  180.254. 
paragraph  (a),  the  entry  for  "peanuts". 

ee.  In  §  180.258.  by  amending 
paragraph  (a)  to  add  a  heading  and 
amending  the  table  therein  by  removing 
the  entries  for  "grapefruit";  "oranges"; 
and  "potatoes":  by  redesignating 
paragraph  (b)  as  paragraph  (c)  and 
adding  a  heading;  and  by  adding  and 
reserving  with  headings  paragraphs  (b) 
and  (d)  to  read  as  follows: 


{1802S8    Amalryn; 


for 


(a)  General.  *  •  * 

(b)  Section  18  emergency  exemptions. 
(Reserved] 

(c)  Tolerances  with  regional 
registrations.  *  *  * 

(d)  Indirect  or  inadvertent  residues. 
(Reserved] 

£f.  In  §  180.261.  by  amending 
paragraph  (a)  to  add  a  heading  and 
amending  the  table  therein  by  removing 
the  entry  for  "tomatoes";  by 
redesignating  paragraph  (b)  as  paragraph 
(c)  and  adding  a  heading;  and  by  adding 
and  reserving  with  headings  paragraphs 
(b)  and  (d)  to  read  as  follows: 


{180261    PfKMmol; 


(a)  General. 


for 


(a)  General.  *  *  * 

(b)  Section  18  emergency  exemptions. 
(Reserved] 

(c)  Tolerances  with  reffonal 
registrations.  *  *  * 

(d)  Indirect  or  inadvertent  residues. 
(Reserved] 


gg.  In  §  180.262,  by  amending 
paragraph  (a)  to  add  a  heading  and 
amending  the  table  therein  by  removing 
the  entries  for  "soytwans";  "soytieans, 
forage";  and  "soybeans,  hay";  by 
redesignating  paragraph  (b)  as  paragraph 
(c)  and  adding  a  heading;  and  by  adding 
and  reserving  with  hea<hngs  paragraphs 
(b)  and  (d)  to  read  as  follows: 


{180262    Ethoprop; 


for 


(a)  General.  *  *  • 

(b)  Section  18  emergency  exemptions. 
(Reserved) 

(c)  Tolerances  with  regional 
registrations.  *  *  * 

(d)  Indirect  or  inadvertent  residues. 
(Reserved] 

hh.  In  §  180.297,  by  designating  the 
existing  text  as  paragraph  (a),  adding  a 
heading  to  newly  designated  paragraph 
(a)  and  amending  the  table  therein  by 
removing  the  entries  for  "cranberries"; 
"peanuts";  "peanuts,  hay";  "soytieans": 
and  "soybeans,  hay";  and  by  adding  and 
reserving  with  headings  paragraphs  (b). 
(c).  and  (d)  to  read  as  follows: 

{180297    H-1  WspMhyfphmelemlt  ad^ 
tolerancaa  for  raaiduea. 

(a)  General.  *  •  * 

(b)  Section  18  emergency  exemptions. 
(Reserved] 

(c)  Tolerances  with  regional 
registrations.  [Reserved] 

(d)  Indirect  or  inadvertent  residues. 
(Reserved] 

ii.  In  §  180.298,  by  amending 
paragraph  (a)  by  adding  a  heading  and 
designating  the  text  after  the  heading  as 
paragraph  (a)(1)  and  amending  the  ti^le 
therein  by  removing  the  entries  for 
"clover";  "clover,  hay";  and  "potatoes"; 
by  redesignating  paragraph  (b)  as 
paragraph  (a)(2);  by  adding  and 
reserving  with  heading  new  paragraph 
(b):  by  adding  a  heading  to  paragraph 
(c):  and  by  adding  and  reserving  with 
heading  new  paragraph  (d)  to  read  as 
follows: 


{180298    MslMdalMon; 


(a)  General.  (1)  *  *  * 

(b)  Section  18  emergency  exemptions. 
(Reserved] 

(c)  Tolerances  with  regional 
registrations.  *  *  * 

(d)  Indirect  or  inadvertent  residues. 
(Reserved] 

{180314    [Amended] 

jj.  By  removing,  in  §  180.314.  the 
entries  for  "grass,  canary,  annual,  seed": 
and  "grass,  canary,  annual,  straw". 

kk.  By  revising  §  180.319  to  read  as 
follows: 
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fiaa319    Intorlm  tolarancM. 

While  petitions  for  tolerances  for 
negligible  residues  are  pending  and 


until  action  is  completed  on  these 
petitions,  interim  tolerances  are 
established  for  residues  of  the  listed 


pesticide  chemicals  in  or  on  the 
following  raw  agricultural  commodities: 


Substance 

Use 

Tolerance  in  parts  per 
million 

Raw  agricultural  conwnodrty 

CartMryl  (1-naphthy1  N-mettiylcaitMmate  and  its 

metabolite  l-nMKtwI.  calculated  as  cart)aryl.. 
Ckxxdination  product  of  zinc  ion  and  maneb 

Endothal     (7-oxabicyck>-(2.2.1)     heptane     2.3- 
dicarboxyhc  acid).. 

Insecticide 
Fungicide 

Herbicide 
Hettidde 

Hefbidde 

Herbicide  ... 

Fungicide  ... 
O-'xP  

0.5 

1.0  (Calculated  as  zinc 
elhylenebisdithiocarb- 
amate).. 

0.2 

5.0 
2.0 
0.1 

0.5 

0.3 
0.05 

0.5 

1.0 
0.1 

Egg. 
Rotator 

Sugar  beet 

Hay  of  alfalfa,  clover,  and  grass. 

laopropyl  m^Norocarbanilate  (CIPC) 

Alfalfa,  clover,  and  grass. 

Flaxseed.  lentH,  lettuce,  pea.  safflcwer  seed,  spin- 
ach, and  sugar  beet  (roots  and  tops). 

Egg:  mi»c  and  the  meat  fat.  and  meat  tiyproducts 
of  cattle,  goat.  hog.  horse,  poultry,  and  sheep. 

Spinach. 

Milk;  meat,  tat.  and  meat  byproducts  of  cattle, 
hog.  horse,  and  sheep. 

Rye. 

Paratraon       (0,t>-dwinyK><>-nnrop«ieiiyui«^»«»- 
phaie)  or  its  mettiyl  homolog.. 

Peanut 

Beans.  bmccoH.  Brussels  sprouts,  cabbage,  cauli- 
flower, garlic,  pepper,  potato,  and  tomato. 

1180320 

11.  By  removing  §  180.320. 

1180330    [Amendad] 

mm.  By  removing  in  §  180.330. 
paragraph  (a),  the  entries  for 
"bladtberries";  "raspberries";  "peas"; 
"peas,  forage";  "peas,  hay";  and 
"potatoes". 

nn.  In  §  180.341.  by  designating  the 
existing  text  as  paragraph  (a),  adding  a 
heading  to  newly  designated  paragraph 
(a),  by  removing  the  phrase  "0.15  part 
per  million  (ppm)  in  or  on"  and  the 
entries  for  "apricots";  "caneberries 
(blackberries,  boysenberries,  dewlierries, 
loganberries;  raspberries)"; 
"cantaloupes";  "cucumbers": 
"gooseberries";  "honeydew  melons"; 
"muskmelons";  "nectarines"; 
"peaches";  "pears";  "pumpkins"; 
"summer  squash";  "watermelons";  and 
"winter  squash";  and  by  adding  and 
reserving  with  headings  paragraphs  (b), 
(c).  and  (d)  to  read  as  follows: 

1 180341    2,4-Otnltto4-octylpltanyl 
crolonii  and  2.»dhiHro-»-  octylphanyl 

tfori 


"butternuts";  "cashews";  "chestnuts"; 
"crabapples";  "filberts";  "hazelnuts"; 
"hickory  nuts";  "macadamia  nuts"; 
"pears";  "pecans";  "pistachio  nuts"; 
"quinces";  "rice,  grain";  "stone  fruit"; 
and  "walnuts";  and  by  adding  and 
reserving  with  headings  paragraphs  (b), 
(c).  and  (d)  to  read  as  follows: 

f180346    Oxadiazon;  lotarancM  for 


(a)  General.  *  •  * 

(b)  Section  18  emergency  exemptions. 
(Reserved) 

(c)  Tolerances  with  regional 
registrations.  (Reserved] 

(d)  Indirect  or  inadvertent  residues. 
(Reserved) 

oo.  In  §  180.346,  by  designating  the 
existing  text  as  paragraph  (a),  adding  a 
heading  to  newly  designated  paragraph 
(a)  and  by  removing  the  entries  for 
"Brazil  nuts":  "bush  nuts": 


qq.  In  §  180.350,  by  amending 
paragraph  (a)  by  adding  a  heading  and 
removing  from  the  table  therein  the 
entry  for  "cottonseed";  removing  the 
existing  text  under  paragraph  (b)  and 
reserving  with  a  heading:  and  adding 
and  reserving  with  headings  paragraphs 
(c)  and  (d)  to  read  as  follows: 

f  180360    Nltrapyr1n:tolarancMlor 


(a)  General.  •  •  • 

(b)  Section  18  emergency  exemptions 
.  (Reserved) 

(c)  Tolerances  with  regional 
registrations .  (Reserved] 

(d)  Indirect  or  inadvertent  residues. 
(Reserved] 

pp.  In  §  180.34g.  by  amending 
paragraph  (a)  to  add  a  heading  and 
designating  die  text  after  the  heading  as 
paragraph  Ta)(l)  and  amending  the  table 
therein  by  removing  the  entries  for 
"cocoa  beans"  and  "soybeans";  by 
redesignating  paragraph  (b)  as  paragraph 
(a)(2);  by  adding  and  reserving  with 
heading  new  paragraph  (b);  by  adding  a 
new  heading  to  paragraph  (c);  and  by 
adding  and  reserving  with  heading  new 
paragraph  (d)  to  read  as  follows: 

f180349    Ethyl  3-inelhyl-4' 
(inetttyitMo)plMnyl  (l-mattiylathyl) 
phoephofoain>da»;  tolerancee  for  realduea. 

(a)  General.  (1)  *  *  * 
(2)  •  •  • 

(b)  Section  18  emergency  exemptions. 
[Reserved) 

(c)  Tolerances  with  regional 
registrations.  *  '  ' 

(d)  Indirect  or  inadvertent  residues. 
(Reserved) 


a)  General.  *  ** 

(b)  Section  18  emergency  exemptions. 
(Reserved) 

(c)  Tolerances  with  regional 
registrations.  (Reserved] 

(d)  Indirect  or  inadvertent  residues. 
[Reserved] 

f18035B    [Ramowedl 

rr.  By  removing  §  180.358. 

1180366    [RMnovwQ 

ss.  By  removing  §  180.366. 

tt.  In  §  180.370,  by  designating  the 
existing  text  as  paragraph  (a),  adding  a 
heading  to  newly  desginated  paragraph 
(a)  and  amending  the  table  therein  by 
removing  the  entry  for  "avocados":  and 
by  adding  and  reserving  with  headings 
paragraphs  (b).  (c),  and  (d)  to  read  as 
follows: 

1 180370   5-E1tioxy>3-<tnchloronMthyl)- 
1  A4-thladiaaola:  tdecancee  tor  raaiduaa. 

(a)  General.  *  *  * 

(b)  Section  18  emergency  exemptions. 
(Reserved) 

(c)  Tolerances  with  regional 
reastrations.  (Reserved] 

(d)  Indirect  or  inadvertent  residues. 
(Reserved] 
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§180.374    [Removed] 

uu.  By  removing  §  180.374. 

vv.  In  §  180.385,  by  designating  the 
existing  text  as  paragraph  (a),  adding  a 
heading  to  newly  designated  paragraph 
(a)  and  amending  the  table  therein  by 
removing  the  entries  for  "flaxseed"  and 
"soybeans";  and  by  adding  and 
reserving  with  headings  paragraphs  (b), 
(c),  and  (d)  to  read  as  follows: 

$180385    DIclofbp-methyt;  tolerances  tor 

(a)  General.  *  "  * 

(b)  Section  18  emergency  exemptions 
.  (Reserved] 

(c)  Tolerances  with  regional 
registrations .  (Reserved) 

(d)  Indirect  or  inadvertent  residues  . 
(Reserved] 

f  180.386    [RwnovMq 
WW.  By  removing  §  180.386. 

§180.387    [Remoiwd] 

XX.  By  removing  §  180.387. 

yy.  In  §  180.410,  by  amending 
paragraph  (a)  to  add  a  heading  and  in 
the  table,  by  removing  the  entries  for 


"almonds";  "almond,  hulls"; 
"apricots";  "peaches";  and  "plums 
(fresh  prunes)";  by  redesignating 
paragraph  (b)  as  paragraph  (c)  and 
adding  a  heading  to  newly  designated 
paragraph  (c);  and  by  adding  and 
reserving  with  headings  paragraphs  (b) 
and  (d)  to  read  as  follows: 

§180.410    1-(4-CMorophanoxy)-3,3- 
dimethyl-1  (1  H>1  A4-trtazol-1-yl)-2-butanone; 
tolerances  for  residuea. 

(a)  General.  *  *  * 

(b)  Section  18  emergency  exemptions. 
{Reserved] 

(c)  Tolerances  with  reffonal 
registrations.  *  *  • 

(d)  Indirect  or  inadvertent  residues. 
(Reserved) 

zz.  In  §  180.416,  by  designating  the 
existing  text  as  paragraph  (a)  and  adding 
a  heading,  by  removing  in  the  table  the 
entries  for  "cattle,  fat",  "cattle,  meat", 
"cattle,  mbyp",  "eggs",  "hogs,  fat", 
"hogs.  meat",  "hogs,  mbyp",  horses, 
fat",  "horses,  meat",  "horses,  mbyp". 
"milk",  "poultry,  fat",  "poultry,  meat", 
"poultry,  mbyp".  "sheep,  fiat",  "sheep, 
meat",  and  "sheep,  mbyp",  and  by 


adding  and  reserving  with  headings 
paragraphs  (b).  (c),  and  (d)  to  read  as 
follows: 

§180416    EthamuraNn:totorancMfor 


(a)  General.  •  •  • 

b)  Section  18  emergency  exemptions  . 
(Reserved) 

(c)  Tolerances  with  regional 
registrations.  (Reserved] 

(d)  Indirect  or  inadvertent  residues, 
[Reserved] 

PART  186-(AMENDE[}] 

2.1n  part  186: 

a.  The  authority  citation  for  part  186 
continues  to  read  as  follows: 

AuHiority:  21  U.S.C.  348. 

§186.2326    [Removed] 

b.  By  removing  §  186.2325. 

§1803000    [Removed] 

c.  By  removing  §  186.3000. 

(FR  Doc.  9S-2B485  Filed  10-23-9S:  8:45  am] 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  pubic  of  the  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  these  notices  is  to  give  inlerested 
persons  an  opportunity  to  paiticipate  in  the 
rule  making  prior  to  the  adoption  o(  the  final 
njies. 


DEPARTMENT  OF  AGRICULTURE 

Food  Safoty  and  Inspoctlon  Sorvico 

•  CFRPartaSI 
[DoctolNo.97-064F) 
RIN  0663-AC28 

Rotatnod  Watar  In  Raw  MMt  and 
Poultry  Producta;  Poultry  CMHtng 
Porfonnanca  Standarda 

AQENCV:  Food  Safety  and  Inspection 

Service.  USDA. 

action:  Correction  to  proposed  rule. 


:  This  document  contains 
corrections  to  the  proposed  rule  (Docket 
No.  97-054P)  which  was  published 
Friday,  September  11. 1998  (63  FR 
48961).  The  proposed  rule  would  limit 
the  amount  of  water  retained  by  raw, 
single-ingredient,  meat  and  poultry 
products  as  a  result  of  post-evisceration 
processing,  such  as  carcass  washing  and 
chilling.  Tlie  proposed  rule  also  would 
revise  the  poultry  chilling  regulations  to 
remove  "command-and-c(Hitrol" 
features  and  make  them  consistent  with 
current  technological  capabilities,  good 
manufecturing  practices,  and  the 
pathogen  reduction/hazard  analysis  and 
critical  control  points  (PR/HAOCF) 
regulations. 

DATIS:  Conunents  must  be  received  on 
or  before  December  10, 1998. 
ADDRESSES:  Submit  one  original  and  one 
copy  of  written  comments  to  Docket 
Clerk.  U.S.  Department  of  Agriculture, 
Food  Safety  and  Inspection  Service. 
Room  102, 300  12th  Street,  SW., 
Washington,  DC  20250-3700.  Please 
refer  to  docket  number  97-054P  in  yovir 
comments.  All  comments  submitted  in 
response  to  this  proposal,  as  well  as 
research  and  background  information 
used  by  FSIS  in  developing  this 
docxunent.  will  be  available  for  public 
inspection  in  the  Docket  Clerk's  Office 
between  8:30  a.m.  and  4:30  p.m.. 
Monday  through  Friday. 
FOR  FURTHER  VIFORMATKJN  CONTACT: 
Patricia  F.  Stolfe.  Assistant  Deputy 
Administrator,  Office  of  Policy.  Program 


Development,  and  Evaluation,  Food 
Safety  and  Inspection  Service,  U.S. 
Department  of  Agriculture,  Washington 
DC  20250-3700:  (202)  205-0699. 

SUPPlfMCNTARY  MFORMATION: 

Backgromid 

The  proposed  rule  that  is  the  subject 
of  these  corrections  would  limit  the 
amount  of  water  retained  by  raw,  single 
ingredient,  meat  and  poultry  products 
as  a  result  of  poet-evisceration 
processing,  such  as  carcass  washing  and 
rhilling-  Meat  and  poultry  carcasses  and 
parts  would  not  be  permitted  to  contain 
water  resulting  from  post-evisceration 
processing  unless  the  establishment 
demonstrates  that  water  retention  is 
necessary  to  meet  applicable  food  safety 
requirements,  such  as  pathogen 
reduction  performance  standards.  In 
addition,  the  establishment  would  have 
to  disclose  on  the  product  label  the 
maximum  percentage  of  retained  water 
that  could  be  in  the  product. 

FSIS  is  also  proposing  to  revise  the 
poultry  rhtlHng  regulations  to  improve 
consistency  with  the  Pathogen 
Reduction/Hazard  Analysis  and  Critical 
Control  PoinU  (PR/HACCP)  regulations, 
eliminate  "command-and-control" 
features,  and  reflect  current 
technological  capabilities  and  good 
manufacturing  practices. 

Need  far  Correction 

As  published,  the  proposed  rule 
contained  errors  in  the  regiilatory  text 
that  could  prove  to  be  misleading 
because  they  reflect  unintended  changes 
in  the  current  regulations  and  are 
inconsistent  writh  the  preamble 
explanation. 

Correction  of  Publication 

Accordingly,  the  publication  on 
September  11. 1998.  of  the  proposed 
rule  (Docket  No.  97-054P).  which  was 
the  subject  of  FR  Docket  98-24309.  is 
corrected  as  follows: 

1381.66    [OofTKtMll 

Paragraph  1.  On  page  48968.  in  the 
third  coliunn,  in  §  381.65,  after 
paragraph  (e)(2),  paragraph  (f)  is  added 
to  read: 

"(f)  Poultry  carcasses  contaminated 
with  visible  fecal  material  shall  be 
prevented  from  entering  the  chilling 
tank." 


1381.66    [CortKlMq 

Paragraph  1.  On  page  48969.  in  the 
first  column,  paragraph  (c)(3)  is  revised 
to  read  as  follows: 

"(c)(3)  Previously  chilled  poultry 
carcasses  and  major  portions  shall  be 
maintained  constantly  at  40  "F  or  below 
until  removed  from  the  vats  or  tanks  for 
immediate  packaging.  Such  products 
may  be  removed  from  the  vats  or  tanks 
prior  to  being  cooled  to  40  "F  or  below, 
for  freezing  or  cooling  in  the  official 
establishment.  Such  products  shall  not 
be  packed  until  after  they  have  been 
chilled  to  40  *F  or  below,  except  when 
the  packaging  will  be  followed 
immediately  by  freezing  at  the  official 
establishment." 


Dated:  October  20. 1998. 
Thomas  |.  Billy, 
Administrator. 
(FR  Doc  98-28S43  Filed  10-23-98;  8:45  am) 


DEPARTMEMT  OF  TRANSPORTATION 

Fadaral  Aviation  Admhilatration 

14CFRPart39 

[Docket  No.  9S-NM-S32-WkO] 

RIN  2120^AA64 

AlfwortWnaaa  Dlractivaa;  Boaing 
Modal  747-400. 787. 787.  and  777 


Signal  RIA-36B  Inatnimant  Landbig 
Syatam  (ILS)  Raealvara 

AGENCY:  Federal  Aviation 
Administration.  DOT. 
action:  Notice  of  proposed  rulemaking 
(NPRM). . 

SUMMARY:  This  document  proposes  the 
supersedure  of  an  existing  airwcMrthiness 
diractive  (AD),  applicable  to  certain 
Boeing  Model  747-400,  757.  767.  and 
777  series  airplanes,  that  currently 
requires  a  revision  to  the  Airplane 
Flight  Manual  (AFM)  to  proMbit  certain 
types  of  approaches.  That  action  also 
requires  repetitive  inspections  to  detect 
certain  feults  of  all  RIA-35B ILS 
receivers,  and  replacement  of  discrepant 
ILS  receivers  with  new.  serviceable,  or 
modified  units:  or,  alternatively,  an 
additional  revision  to  the  AFM  and 
installation  of  a  placard  to  prohibit 
certain  operations.  That  AD  was 
prompted  by  a  repott  of  errors  in  the 
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glide  slope  deviation  provided  by  an  ILS 
receiver.  This  action  would  require 
accomplishment  of  the  previously 
optional  terminating  action.  The  actions 
specified  by  the  proposed  AD  are 
intended  to  prevent  erroneous  localizer 
deviation  provided  by  faulty  ILS 
receivers,  which  could  result  in  a 
landing  outside  the  lateral  boundary  of 
the  runway. 

DATES:  Comments  must  be  received  by 
December  10, 1998. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-114, 
Attention:  Rules  Docket  No.  98-NM- 
232-AD.  1601  Lind  Avenue.  SW.. 
Renton.  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9:00  a.m.  and  3:00 
p.m..  Monday  through  Friday,  except 
Federal  holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
AlliedSignUl  Aerospace.  Technical 
Publications.  Dept.  65-70.  P.O.  Box 
52170,  Phoenix.  Arizona  85072-2170. 
This  information  may  be  examined  at 
the  FAA.  Transport  Airplane 
CKrectorate.  1601  Lind  Avenue.  SW.. 
Renton.  Washington. 

FOR  FURTHER  INFORMATION  CONTACT:  Jay 
Yi.  Aerospace  Engineer.  Systems  and 
Equipment  Branch,  ANM-130S,  FAA, 
Transport  Airplane  Directorate,  Seattle 
Aircraft  Certification  Office,  1601  Lind 
Avenue.  SW..  Renton,  Washington 
98055-4056:  telephone  (425) 227-1013: 
fax  (425)  227-1181. 

SUPPLEMENTARY  MFORMATION: 
Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposisd  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Conunents  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 


proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Conunents  to 
Docket  Number  98-4»JM-232-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-114,  Attention:  Rules  Docket  No. 
98-NM-232-AD,  1601  Lind  Avenue, 
SW.,  Renton,  Washington  98055-4056. 

Discussion 

On  June  29. 1998.  the  FAA  issued  AD 
98-14-10.  amendment  3&-10643  (63  FR 
36549.  July  7. 1998).  applicable  to 
certain  Boeing  Model  747-400,  757. 
767.  and  777  series  airplanes,  to  require 
a  revision  to  the  Airplane  Flight  Manual 
(AFM)  to  prohibit  certain  types  of 
approaches  if  only  one  instiiunent 
landing  system  (ILS)  receiver  is 
operational.  That  action  also  requires 
repetitive  inspections  to  detect  certain 
faults  of  all  RIA-35B  ILS  receivers,  and 
replacement  of  discrepant  ILS  receivers 
with  new.  serviceable,  or  modified 
units:  or,  alternatively,  an  additional 
revision  to  the  AFM  and  installation  of 
a  placard  to  prohibit  certain  operations. 
That  action  also  provides  for  an  optional 
terminating  action  for  the  AFM 
revisions  and  repetitive  inspections. 
That  action  was  prompted  by  a  report 
indicating  that  errors  were  detected  in 
the  glide  slope  deviation  provided  by  an 
ILS  receiver.  The  requirements  of  that 
AD  are  intended  to  detect  and  correct 
faulty  ILS  receivers,  and  to  ensure  that 
the  flightcrew  is  advised  of  the  potential 
hazard  of  performing  ILS  approaches 
using  a  localizer  deviation  from  a  faulty 
ILS  receiver  and  also  advised  of  the 
procedures  necessary  to  address  that 
hazard.  Erroneous  localizer  deviation 
could  result  in  a  landing  outside  the 
lateral  boimdary  of  the  runway. 

Actions  Since  Issuance  of  Previous  Rule 

When  AD  98-14-10  was  issued,  it 
contained  a  provision  for  the  optional 
replacement  of  all  existing  RIA-35B  ILS 
receivers  with  modified  units,  which,  if 
accomplished,  would  constitute 
terminating  action  for  the  AFM 
revisions  and  repetitive  inspections 
required  by  that  AD.  In  the  preamble  to 
AD  98-14-10.  the  FAA  indicated  that 
the  actions  required  by  that  AD  were 
considered  "interim  action"  and  that 
further  rulemaking  action  was  being 


considered  to  require  the  replacement  of 
all  existing  RIA-35B  ILS  receivers  with 
modified  parts.  The  FAA  now  has 
determined  that  further  rulemaking 
action  is  indeed  necessary,  and  this 
proposed  AD  follows  from  that 
determination. 

Explanation  of  Requirements  of 
PropoeedRnle 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  products  of  this  same 
type  design,  the  proposed  AD  would 
supersede  AD  98-14-10.  amendment 
39-10643.  to  continue  to  require  a 
revision  to  the  AFM  to  prohibit  certain 
types  of  approaches  if  only  one  ILS 
receiver  is  operational.  This  proposed 
AD  also  would  continue  to  require 
repetitive  inspections  to  detect  certain 
faults  of  all  RIA-35B  ILS  receivers,  and 
replacement  of  discrepant  ILS  receivers 
with  new.  serviceable,  or  modified 
units;  or.  alternatively,  an  additional 
revision  to  the  AFM  and  installation  of 
a  placard  to  prohibit  certain  operations. 
This  proposed  AD  also  would  require 
replacement  of  all  ILS  receivers,  part 
number  066-50006-0101.  with 
modified  ILS  receivers,  which  would 
constitute  terminating  action  for  the 
repetitive  inspections  and  AFM 
revisions  described  previously. 

Cost  Impact 

There  are  approximately  74  airplanes 
of  the  affected  design  in  the  worldwide 
fleet.  The  FAA  estimates  that  74 
airplanes  of  U.S.  registry  would  be 
affected  by  this  proposed  AD. 

The  AFM  revision  to  prohibit  certain 
types  of  approaches  that  currently  is 
required  by  AD  98-14-10.  and  retained 
in  this  proposed  AD.  takes 
approximately  1  work  hour  per  airplane 
to  accomplish,  at  an  average  labor  rate 
of  $60  per  work  hour.  Based  on  these 
figures,  the  cost  impact  of  the  currently 
required  AFM  revision  on  U.S. 
operators  is  estimated  to  be  $4,440.  or 
$60  per  airplane. 

In  lieu  of  the  AFM  revision  and 
placard  installation  to  prohibit  certain 
types  of  operations,  the  visual 
inspection  that  currently  is  provided  in 
AD  98-14-10  takes  approximately  1 
woik  hour  per  airplane  to  accomplish, 
at  an  average  labor  rate  of  $60  per  work 
hour.  Based  on  these  figures,  the  cost 
impact  of  the  inspection  on  U.S. 
operators  is  estimated  to  be  $4,440.  or 
$60  per  airplane,  per  inspection  cycle. 

In  lieu  oi  the  visual  inspecticm.  the 
AFM  revision  and  placard  installation 
that  currently  is  provided  in  AD  98-14- 
10  takes  approximately  1  work  hour  per 
airplane  to  accomplish,  at  an  average 
labor  rate  of  $60  per  work  hour.  Buted 
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on  these  figures,  the  cost  impact  of  the 
AFM  revision  and  placard  installation 
on  U.S.  operators  is  estimated  to  be 
$4,440,  or  $60  per  airplane. 

The  new  replacement  that  is  proposed 
in  this  AD  action  would  take 
approximately  3  work  hours  per 
airplane  (1  work  hour  per  receiver,  3 
receivers  per  airplane)  to  accomplish,  at 
an  average  labor  rate  of  $60  per  work 
hour.  Required  parts  would  cost 
approximately  $235  per  airplane  ($78.33 
per  receiver).  Based  on  these  figures,  the 
cost  impact  of  the  replacement  proposed 
by  tliis  AD  on  U.S.  operators  is 
estimated  to  be  $30,710,  or  $415  per 
airplane. 

The  cost  impact  figures  discussed 
above  are  baseid  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  current  or  proposed  requirements  of 
this  AD  action,  and  that  no  operator 
would  accomplish  those  actions  in  the 
future  if  this  AD  were  not  adopted. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government. 

Therefore,  in  accordance  with 
Executive  Order  12612,  it  is  determined 
that  this  proposal  would  not  have 
sufficient  federalism  implications  to 
warrant  the  preparation  of  a  Federalism 
Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  F'rocedures  (44 
PR  11034,  February  26.  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety.  Safety. 

The  Propoaed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 


39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C  106(g),  40113, 44701. 

f  39.13    [Amandad] 

2.  Section  39.13  is  amended  by 
removing  amendment  39-10643  (63  FR 
36549,  July  7, 1998),  and  by  adding  a 
new  airworthiness  directive  (AD),  to 
read  as  follows: 

Boeing:  Docket  98-NM-232-AD. 
Supersedes  AD  98-14-10.  amendment  3^ 
10643. 

Applicability:  Model  747-400.  757,  767, 
and  777  series  airplanes;  equipped  with 
AlliedSignal  R1A-35B  Instrument  Landing 
System  (ILS)  receivers,  part  number  (P/N) 
066-50006-0101 ;  certificated  in  any 
category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (e)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and.  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  erroneous  localizer  deviation 
provided  by  faulty  ILS  receivers,  which 
could  result  in  a  landing  outside  the  lateral 
boundary  of  the  runway,  accomplish  the 
following: 

Rflftatemenl  of  the  RequiremenU  of  AD  96- 
14-10 

(a)  Within  10  days  after  July  22. 1998  (the 
effective  date  of  AO  98-14-10,  amendment 
39-10643),  revise  the  Limitations  Section  of 
the  FAA-approved  Airplane  Flight  Manual 
(AFM)  to  include  the  following  statement. 
This  may  be  accomplished  by  inserting  a 
copy  of  this  AD  into  the  AFM. 

"Any  Instrument  Landing  System  (ILS)  or 
Localizer  approach  with  on)y  one  operative 
AlliedSignal  ILS  receiver.  P/N  066-50006- 
0101.  installed  is  prohibited." 

Note  2:  On  Model  747-400  and  777  series 
airplanes,  the  existence  of  only  one  operative 
ILS  receiver  is  indicated  by  the  Engine 
Indication  and  Crew  Alerting  System 
advisory  message.  "SNGL  SOURCE  ILS."  On 
Model  757  and  767  series  airplanes,  feilure 
of  an  ILS  receiver  is  indicated  by  an  ILS  flag 
on  the  display  of  the  Electronic  Flight 


Instrument  System  whan  approach  mode  is 
selected. 

(b)  Within  30  days  after  July  22. 1998, 
accomplish  the  requirements  of  either 
paragraph  (b)(1)  or  (b)(2)  of  this  AD. 

(1)  Perform  a  visual  inspection  of  the  64 
flight  legs  of  the  internal  fault  memory  of  all 
AlliedSignal  R1A-35B  ILS  receivers,  P/N 
066-50006-0101.  for  fauh  codes  "Nl"  (glide 
slope  antialias  feuh)  or  "Nm"  (localizer 
antialias  fault).  Repeat  the  inspection 
thereafter  at  intervals  not  to  exceed  64  flight 
cycles.  If  any  fault  code  "Nl"  or  "Nm"  is 
found,  prior  to  further  flight,  replace  the 
existing  ILS  receiver  with  a  new  or 
serviceable  ILS  receiver  having  the  same 
P/N;  or  with  an  ILS  receiver  that  has  been 
modified  to  P/N  066-50006-1101  in 
accordance  with  AlliedSignal  Electronic  and 
Avionics  Systems  Service  Bulletin  M-4426 
(RIA-35B-34-6),  Revision  3.  dated  May 
1998.  Installation  of  an  ILS  receiver  that  has 
lieen  modified  (and  the  P/N  converted)  in 
accordance  with  the  service  bulletin 
constitutes  terminating  action  for  the 
inspection  requirement  of  paragraph  (b)(1)  of 
this  AD  for  that  part. 

(2)  Accomplish  the  actions  required  by 
paragraphs  (b)(2)(i)  and  (b)(2)(ii)  of  this  AD. 

(i)  Revise  the  Limitations  Section  of  the 
FAA-approved  AI^  to  include  the  following 
statement.  This  may  be  accomplished  by 
inserting  a  copy  of  this  AD  into  the  AFM. 
"Categcvy  Q  and  III  operations  are  prohibited 
with  AlliedSignal  ILS  receiver  P/N  066- 
50006-0101  installed." 

(ii)  Install  a  placard  on  the  forward 
instrument  p>anel  of  the  cockpit  in  clear  view 
of  the  pilots,  which  states:  "Category  II  and 
III  operations  are  prohibited." 

(c)  As  of  July  22, 1998,  no  person  shall 
install  on  any  airplane  an  R1A-35B  ILS 
receiver.  P/N  066-50006-0101,  that  has  been 
found  to  be  discrepant  (that  is,  on  which 
fault  codes  "Nl"  or  "Nm"  were  found  during 
an  inspection  of  the  internal  fault  memory) 
unless  the  discrepancy  has  been  corrected  by 
modifying  the  ILS  receiver  in  accordance 
with  AlliedSignal  Electronic  and  Avionics 
Systems  Service  Bulletin  M-4426  (RLA-3SB- 
34-6).  Revision  3,  dated  May  1998. 

New  Requiramenta  of  This  AD 

(d)  Within  6  months  alter  the  effective  date 
of  this  AD,  replace  all  existing  RLA-35B  ILS 
receivers.  P/N  066-50006-0101,  with  RL\- 
35B  ILS  receivers  that  have  been  modified  in 
accordance  with  AlliedSignal  Electronic  and 
Avionics  Systems  Service  Bulletin  M-4426 
(R1A-35B-34-6),  Revision  3,  dated  May 
1998;  and  that  have  had  their  P/N's 
converted  to  066-50006-1101.  Such 
replacement  constitutes  terminating  action 
for  the  requirements  of  this  AD.  After  the 
replacement  has  been  accomplished,  the 
AFM  limiutions  required  by  paragraphs  (a) 
and  (b)(2)(i)  of  this  AD  may  be  removed  from 
the  AFM,  and  the  placard  required  by 
(b)(2)(ii)  may  be  removed  from  the  cockpit. 

Note  3:  Modification  of  all  AlliedSignal 
RL\-3SB  ILS  receivers,  P/N  066-50006-0101, 
prior  to  July  22, 1998,  in  accordance  with 
Allied  Signal  Electronic  and  Avionics 
Systems  Service  Bulletin  M-4426  (RIA-35B- 


Federal  Register /Vol.  63,  No.  206 /Monday,  Ctetober  26.  1998 /Proposed  Rules 


57081 


34-6),  dated  December  1997;  Revision  1, 
dated  January  1998;  or  Revision  2,  dated 
April  1998;  is  considered  acceptable  for 
compliance  with  the  applicable  action 
specified  in  this  amendment 

(e)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Seattle 
Aircraft  Certification  Office  (ACO).  FAA. 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  conunents  and  then 
send  it  to  the  Manager,  Seattle  ACO. 

Note  4:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Seatde  ACO. 

(f)  Special  flight  permits  may  be  issued  in 
accOTdance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Issued  in  Renton,  Washington,  on  October 
19,1998: 

Oarrell  M.  Pederwm, 
Acting  Manager,  Transport  Airplane 
Directorate.  Aircraft  Certification  Sendee. 

(FR  Doc  98-28538  Filed  10-23-08;  8:45  am] 
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18  CFR  Paris  3. 341. 342. 343. 346, 357. 
382  and  385 

[Dockat  No.  RMW-1-OOqi 

Ravlsions  to  Oil  PIpailna  Ragulations 

October  20, 1998. 

AQENCV:  Federal  Energy  Regulatory 

Commission.  DOE. 

ACTION:  Notice  of  Proposed  Rulemaking. 

SUMMARY:  The  Federal  Energy 
Regulatory  Commission  (O)mmission)  is 
proposing  to  revise  its  regulations 
governing  oil  pipelines,  ilie  goals  of 
these  proposed  revisions  are  to  clarify 
the  Commission's  regulations  and  bring 
them  up  to  date. 

DATES:  Comments  are  due  November  25. 
1998. 

ADDRESSES:  Federal  Energy  Regulatory 
Commission.  888  First  Street.  NE., 
Washington.  D.C.  20426. 
FOR  FURTHER  INFORMATION  CONTACT: 
Travis  R.  Smith.  Offfce  of  the  General 
Coimsel.  Federal  Energy  Regulatory 
Commission.  888  First  Street.  NE.. 
Washington.  DC  20426,  (202)  208-0696. 
SUPPLEMENTARY  INFORMATION:  hi 
addition  to  publishing  the  full  text  of 
this  document  in  the  Federal  Register. 


the  Commission  also  provides  all 
interested  persons  an  opportunity  to 
inspect  or  copy  the  contents  of  this 
dociunent  during  normal  business  hours 
in  the  PubUc  Reference  Room  at  888 
First  Street,  NE.,  Room  2A,  Washington, 
DC  20426. 

The  Commission  Issuance  Posting 
System  (CIPS)  provides  access  to  the 
texts  of  formal  documents  issued  by  the 
Commission.  QPS  can  be  accessed  via 
hitemet  through  FERC's  Homepage 
(http://www.ferc.fed.us)  using  the  OPS 
Link  or  the  Energy  hiformation  Online 
icon.  The  full  text  of  this  dociunent  will 
be  available  on  OPS  in  ASCII  and 
WordPerfect  6.1  format.  OPS  is  also 
available  through  the  Commission's 
electronic  bulletin  board  service  at  no 
charge  to  the  user  and  may  he  accessed 
using  a  jiersonal  computer  with  a 
modem  by  dialing  202-206-1397.  if 
dialing  locally,  or  1-800-856-3920,  if 
dialing  long  distance.  To  access  OPS, 
set  your  communications  software  to 

19200,  14400,  12000,  9600.  7200.  4800. 
2400,  or  1200  bps.  fiiU  duplex,  no 
T>arity,  8  data  bits  and  1  stop  bit.  User 
assistance  is  available  at  202-206-2474 
or  by  E-mail  to 
apsMaster«FERCfed.u8. 

This  document  is  also  available 
through  the  Commission's  Records  and 
Information  Management  System 
(RIMS),  an  elef:tronic  storage  and 
retrieval  system  of  documents  submitted 
to  and  issued  by  the  Commission  after 
November  16, 1981.  Documents  from 
November  1995  to  the  present  can  be 
viewed  and  printed.  RA4S  is  available 
in  the  Public  Reference  Room  or 
remotely  via  Internet  through  FERC's 
Homepage  using  the  RIMS  link  or  the 
Energy  Information  ^Online  icon.  User 
assistance  is  available  at  202-206-2222. 
or  by  E-mail  to 
RimsMastei#FERCfed.us. 

Finally,  the  complete  text  on  diskette 
in  WordPerfect  format  may  be 
purchased  from  the  Commission's  copy 
contractor.  RVJ  International.  Inc.  RV) 
International,  Inc.,  is  located  in  the 
Public  Reference  Room  at  888  First 
Street.  NE.,  Washington,  DC  20426. 

The  Federal  Energy  Regulatory 
Commission  (Commission)  has 
reviewed  its  regulations  governing  oil 
pipelines  and  has  determined  that 
various  provisions  are  either  outdated  or 
in  conflict  with  other  oil  pipeline 
regulations.  Accordingly,  the 
Commission  is  proposing  to  revise  18 
CFR  parts  341.  342,  343,  and  346  to 
remove  these  provisions.  The 
Commission  is  also  proposing  to  revise 
18  CFR  parts  3,  357,  362,  and  385.  The 
goals  of  these  proposed  revisions  are  to 
clarify  the  Commission's  regulations 
and  bring  them  up  to  date. 


I.  Background 

Jurisdiction  over  oil  piftelines,  as  it 
relates  to  the  establishment  of  rates  or 
charges  for  the  transportation  of  oil  by 
pipeline  or  to  the  establishment  of 
valuations  for  pipelines,  was  transferred 
from  the  Interstate  Commerce 
Commission  (IOC)  to  the  Commissioo 
pursuant  to  sections  306  and  402  of  the 
Department  of  Energy  Organization  Act 
(DOE  Act).'  At  die  time  die  DOE  Act 
transfeired  jurisdiction  over  oil  pipeline 
rates  to  the  Commission,  the  regulations 
governing  oil  pipelines  were  located  in 
the  IOC's  regulations  at  Title  49  of  the 
Code  of  Federal  Regtdations  (CFR). 
Initially,  the  Commission  ordered  that 
the  regulations  concerning  oil  pipelines 
remain  in  effect  until  modified  by  the 
Commission.  In  Order  No.  119,^  the 
Commission  started  transferring  some  of 
the  ICC's  oil  pipeline  regulations  from 
Tide  49  of  the  Code  of  Federal 
Regulations  to  the  Commission's 
regulations  in  Tide  18.  parts  357  ^  and 
362  *  were  among  some  of  the 
Commission's  current  regulations  that 
ifvere  adopted  from  this  initial  transfer. 
In  Order  No.  225,'  the  Commission 
adopted  the  IOC's  rules  pertaining  to 
paper  hearings  called  the  "modified 
procedure."  currendy  codified  at  18 
CFR  sections  385.1404  through 
385.1414.  and  to  ex  parte 
communications,  presently  located  at  18 
CFR  385.1415,  from  49  CFR  part  1100. 
Also,  pursuant  to  Order  No.  225,  the 
Commission  moved  all  of  its  Rules  of 
Practice  and  Prooedtire  from  18  CFK 
part  1  to  18  CFR  part  385. 
Notwithstanding  some  limited 
revisions,  most  of  the  provisions  in 
parts  357,  362.  and  385  are  the  same  as 
they  were  in  Title  49. 

The  Energy  Pohcy  Act  of  1992  (Act  of 
1992)  required  the  Commission  to 
promulgate  new  regulations  to  provide 
a  simpUfied  and  generally  applicable 
ratemaking  methodology  for  oil 
pipelines,  and  to  streamline  its 
procedures  in  oil  pipeline  proceedings.' 


■  Department  of  Energy  OcguuzBtion  Act.  42 
U.S.C  7155  aod  7172(b)  (1988). 

'Regulation  of  Interstate  Oil  Pipelines,  Order  No. 
119,  46  FR  9043  Uanuary  28.  1981).  FERC  Suts.  k 
Rags.  (ReguUtions  Praambles.  1977-1981)  1  30,226 
(Mays.  1981). 

'  Part  357  addresses  the  annual  special  or 
periodic  reports  that  can-iers  subject  to  Part  I  of  tlie 
Interstate  Commerce  Act  are  required  to  file. 

*Part  362  sets  forth  the  various  requirements  for 
valuation. 

'  Revisions  of  Rules  of  Practice  and  Procedure  to 
Expedite  Trial-Type  Hearings.  Order  No.  225.  47  FR 
19014  (May  3, 1982).  FERC  Stats,  k  Regs. 
(ReguIaUons  Praambles.  1982-1985)  1  30.358 
(January  18. 1983). 

•The  Energy  Policy  Act  of  1992  (Act  of  1992) 
contemplated  two  rulemakings— one  on  ratemaking 
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Pursuant  to  Congress'  directive  in  the 
Act  of  1992,  the  Commission  issued 
Order  No.  561 '  and  two  companion 
rulemakings.  Order  Nos.  571 »  and  572.» 
In  Order  No.  561.  the  Commission 
established  a  simplified  and  generally 
applicable  way  for  oil  pipelines  to 
change  their  rates  and  also  provided 
alternatives  to  this  methodology.  In 
Order  No.  571.  the  Commission 
addressed  a  cost-of-service  rate  filing 
alternative  for  oil  pipelines.  In  Order 
No.  572.  the  Commission  addressed 
market-based  rates  for  oil  pipelines. 
These  rulemakings  also  included  new 
rate  filing  requirements  and  procedural 
reforms  to  reflect  the  new  ratemaking 
methodologies,  and  streamlined  the 
Commission's  internal  processes  for  oil 
pipelines. 

At  the  time  the  Commission  adopted 
changes  to  its  ratemaking  methodologies 
and  procedural  requirements,  it 
intended  that  its  new  regulations  would 
supersede  existing  procedural  rules  that 
were  in  confUct  and  do  away  with  those 
that  were  no  longer  necessary,  such  as 
those  describing  the  modified 
procedure.  The  final  rules,  however,  did 
not  take  steps  to  remove  these  outdated 
regulations.  As  a  result,  the  current 
Commission  regulations  governing  oil 
pipelines  include  both  recent  provisions 
adopted  or  modified  pursuant  to  the  Act 
of  1992  and  conflicting  regulations 
adopted  from  the  ICC  which  have  been 
superseded  and  thus  are  inconsistent. 
Consequently,  the  Commission  is 
proposing  to  revise  18  CFR  parts  341, 
342,  343,  and  346  to  remove  outdated 
and  conflicting  regulations.  The 
Commission  is  also  proposing  to  revise 
18  CFR  parts  3,  357.  362.  and  385  to 


nwlhodology  and  another  on  itrawnlinad 
procadura»— and  eatablithcd  Mparata  de«dliiiM  for 
Ihair  complatton.  Energy  Policy  Act  of  1992  Pub.  L. 
102-46,  Title  XVm.  1801  to  1804.  106  SUt.  2776. 
3010-3011  (codified  as  42  U.S.CA.  7172  note  (Weat 
Supp.  1995)). 

^RavUiona  to  Oil  Pipeline  Ragulationa  pursuant 
10  EMrgy  Policy  Act  of  1992.  Ordar  No.  561.  58  FR 
98753  (Novambar  4.  1993).  FERC  Stats,  a  Rata. 
(RaguUtiona  PrMmbles.  1991-1996)  1 30.985 
(October  22. 1993).  order  on  mhearing  and 
clarification.  Ordar  No.  561-A.  59  FR  40243 
(August  8.  1904)  FERC  SUU.  ft  Rags.  (Ragulatioiu 
Praamblea.  1991-1996)  1  31.000  Quly  28.  1994). 

*Cost-of-Service  Reporting  and  Filing 
Raquiivments  for  Oil  Pipelinea.  Order  No.  571.  59 
FR  59137  (Novembm  16.  1994)  FERC  SUU.  ft  Regs. 
(RaguUtioiu  Prawnbles.  1991-1996)  1 31.006 
(October  28. 1994).  order  on  hearing  and 
clarification.  Ordar  No.  571-A.  60  FR  356  Qanuary 
4. 1999)  FERC  Suts.  ft  Rag*.  (RagulatkMU 
PMamblas.  1991-1996)  1 31,012  (Pacamhar  28. 
1994). 

•MarfcaC-Baaad  Ratamaking  for  Oil  Pipalines. 
Ordar  Na  572.  99  FR  59148  (Novambar  16. 19B4), 
FERC  Slats,  ft  Rags.  (Raguiatfoiu  Praamblea.  1991- 
1996)  1 31.007  (October  28. 1994),  order  denying 
-  nhearing.  Order  No.  572-A.  69  FERC  1 61.412 
(DacMnbar  28. 1994). 


conform  them  to  the  other  proposed 
changes. 

n.  Public  Reporttng  Burden 

The  Commission  believes  that  there 
will  be  no  impact  on  the  public 
reporting  burden  bam  the  elimination 
of  outdated  and  nonessential 
regulations,  and  the  related 
modification  of  other  regulations. 
Because  the  regulations  being  removed 
are  outdated,  they  effectively  ceased 
being  a  reporting  burden  years  ago.  As 
for  the  regulations  being  modified,  they 
are  simply  clarifying,  not  augmenting, 
reporting  requirements. 

m.  Diacuaston 

A.  Part  341 

Part  341  relates  to  the  requirements 
for  preparing,  filing,  and  withdrawing 
oil  pipeline  tariffs.  Section  341.6(3) 
pertains  to  the  rules  for  partial  adoption 
by  a  carrier  of  another  carrier's  tarifiis. 
The  Commission  proposes  to  amend 
this  section  by  removing  dupUcative 
language  from  the  provision  which  now 
requires  a  carrier  to  state  the  efCactive 
date  of  an  adoption  notice  twice  in  a 
tariff  supplement  required  to  be  filed 
with  the  Commission. 

Section  341.7  addresses  the 
requirements  for  concurrences.  The 
Commission  is  proposing  a  modification 
of  this  section  to  specify  the  information 
that  should  be  included  in  letters  of 
transmittal  accompanying  the  filing  of  a 
tariff  publication  containing  a  joint 
carrier.  Under  the  proposed  revision, 
letters  of  transmittal  would  be  required 
to  include  the  address,  phone  niunber, 
and  contact  for  each  joint  carrier  listed 
in  the  tariff  publication.  This  is 
information  that  the  Commission,  as  a 
routine  matter,  has  required  carriers  to 
submit.  Including  it  as  part  of  the 
regulations  will  friform  carriers  that 
such  information  must  be  included  with 
their  filings  and  make  it  imnecessary  for 
carriers  to  supplement  their  filings  later. 

B.  Part  342 

Part  342  pertains  to  the  methods  that 
may  be  used  to  establish  initial  rates,  or 
chuige  existing  rates.  To  be  more 
specific.  §  342.3  discusses  rate  changes 
under  the  indexing  methodology. 
Section  342.3(b)(1)  currently  provides: 

Carriers  mutt  specify  in  their  letters  of 
transmittal  roquired  in  %  341.2(c)  of  this 
chapter  the  rate  schedule  to  be  changed,  the 
proposed  new  rate,  the  prior  rate,  and  the 
applicable  ceiling  level  for  the  movement  No 
other  rate  information  is  required  to 
accompany  the  proposed  rate  change. 

Under  the  proposed  revisions  in  this 
Notice  of  Proposed  Rulemaking  (NOPR). 
this  section  would  require  carriers  filing 


for  rate  changes  to  also  include  the  prior 
rate  ceiling  level,  in  addition  to  the 
other  information  specified,  in  their 
letters  of  transmittal.  It  is  the 
Commission's  position  that  including 
the  prior  ceilir^  level  will  provide 
necessary  information  for  the 
calculation  of  the  index  ceiling  levels. 

Section  342.3(b)(2)  addresses  the 
information  required  to  be  filed  by 
carriers  with  tlwir  initial  rate  changes.  It 
currently  reads  as  followrs: 

On  March  31, 1995.  or  concurrently  with 
iU  first  indexed  rate  change  filing  made  on 
or  after  January  1, 1995.  whichever  first 
occiirs.  cairiers  mu«t  file  a  verified  copy  of 
a  schedule  for  calendar  years  1993  and  1994 
containing  the  information  required  by  page 
700  of  the  1995  edition  of  FERC  Fonn  No.  6. 
If  actual  data  are  not  available  for  calendar 
year  1994  when  the  rate  change  filing  is 
made,  the  information  for  calendar  year  1994 
must  be  compriaed  of  the  most  recently 
available  actual  data  annualized  for  the  year 

1994.  A  schedule  containing  the  information 
comprised  of  actual  data  for  calendar  year 
1994  must  be  filed  not  later  than  March  31, 

1995.  Thereafter,  carriera  must  file  page  700 
as  a  part  of  their  annual  Form  No.  6  filing. 

This  section  directs  carriers  to  file 
schedules  containing  the  information 
required  by  page  700  of  the  1995  edition 
of  FERC  Form  No.  6.  on  March  31, 1995. 
or  concomitantly  with  its  first  indexed 
rate  change  filing  made  on  or  after 
January  1, 1995.  whichever  occurs  first. 
Because  the  one-time  need  for  the 
requirements  of  this  section  has  passed, 
the  Commission  proposes  to  delete  it  in 

its  entirety. 

Section  342.3(d)(3)  states  that  a  carrier 
must  compute  its  ceiling  level  each 
index  year  without  regard  to  the  rates 
filed  pursuant  to  this  section.  In  Kaneb 
and  subsequent  proceedings, ■"  the 
Commission  explained  that  because 
there  are  numerous  pipelines  that  file 
rates  measured  in  hundredths  of  a  cent, 
all  ceiling  level  calculations  for  all 
pipelines  should  be  rounded ' '  to  the 
nearest  hundredth  of  a  cent,  i.e.,  to  two 
decimal  places.  As  this  explanation 
applies  to  all  calculations  by  all  carriers 
under  §  342.3.  the  Commission  proposes 
to  add  this  explanation  to  the 
regulations  to  assist  carriers  in  making 
accurate  and  complete  filings. 


C.  Part  343 

Part  343  discusses  procedural  matters 
related  to  oil  pipeline  proceedings 
under  part  342.  Section  343.2  describes 


>"  Kaneb  Pipeline  Operating  Paitnetthip.  LP..  71 
FERC1 61.409  (1995). 

•  ■  If  tlia  third  decimal  place  number  is  five  or 
more,  the  second  decimal  numbar  should  be 
rounded  up:  If  the  third  decimal  place  number  U 
four  or  leea,  the  sacood  dacUnal  place  number 
should  be  rounded  down.  Kaneb  Pipeline.  71  FERC 
1 61,409  (1995),  at  p.  B2,S17.  n.S. 
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the  requirements  for  filing 
interventions,  protests,  and  complaints. 
The  Commission  is  proposing  to  correct 
§  343.2(c)(4)  so  that  it  references 
paragraphs  (c)(1).  (2),  or  (3)  within  the 
section,  rather  than  paragraphs  (b)(1). 
(2),  or  (3)  as  at  present 

D.  Part  346 

Part  346  sets  forth  the  filing 
requirements  for  oil  pipelines  that  seek 
to  establish  cost-of-service  rates  as 
permitted  under  part  342.  Section 
346.2(c)(7)  states  in  part:  "ff  the 
presently  effective  rates  are  not  at  the 
maximum  ceiling  rate  established  tmder 
§  342.4(a)  of  this  chapter,  then  gross 
revenues  must  also  be  computed  and  set 
forth  as  if  the  ceiling  rates  were  effective 
for  the  12  month  period."  Under  the 
proposed  revisions  in  this  NOPR. 
§  346.2(c)(7)  would  be  revised  to 
correctly  reference  $  342.3.  which  is  the 
section  that  sets  forth  the  indexing 
methodology,  rather  than  $  342.4(a). 
which  describes  cost-of-service  rates. 

E.  Part  357 

Part  357  concerns  the  annual  special 
or  periodic  reports  that  carriers  subject 
to  Part  I  of  the  Interstate  Commerce  Act 
are  required  to  file.  §  357.3(a).  (b).  and 
(c)  discuss  the  filing  requirements  far 
FERC  Form  No.  73.  In  Order  No.  561. 
the  Commission  stated  that  it  would  be 
the  oil  pipeline  carriera'  responsibilify 
in  the  fiiture  to  perform  depreciation 
studies  to  estabush  revised  depreciation 
rates  for  oil  pipelines.  The  specific 
requirements  lor  such  studies  were 
adopted  as  part  347  of  the  Commission's 
regulations  in  Order  No.  571.  Section 
347.1(e)(5)(x)  provides  that  a  carrier 
must  submit  a  Service  Life  Data  Form 
(FERC  Form  No.  73)  if  the  proposed 
depreciation  rate  adjustment  is  based  on 
the  remaining  physical  life  of  the 
properties.  The  Commission  is 
proposing  that  §  357.3(a)  and  (b),  which 
address  who  must  file  FERC  Form  No. 
73  and  when  the  form  must  be 
submitted,  be  revised  to  include  filings 
tmder  §  347.1(e)(5)(x).  The  Commission 
also  proposes  to  revise  §  357.3(c)  to 
update  its  mailing  address. 

F.  Part  362 

Part  362  sets  forth  the  various 
requirements  for  valuation.  Part  362 
came  into  being  as  a  result  of  Order  No. 
119.I2  which  transfsrred  the  ICC's 
valuation  section,  in  addition  to  several 
other  sections  pertaining  to  oil 
pipelines,  from  its  regulations  located  at 
Title  49  of  the  Code  of  Federal 


Regulations  to  the  Commission's 
regulations  at  Title  18.  In  Opinion  No. 
154.1 3  the  Commission  intimated  that  it 
was  considering  abandoning  the 
traditional  IOC  valuation  formula; 
however,  the  Commission  ultimately 
retained  the  valuation  methodology.  To 
the  contrary,  in  Opinion  No.  154-B.'* 
the  Commission  adopted  a  methodology 
that  is  currently  used  in  many  oil 
pipeline  rate  cases.  This  new 
methodology  is  predicated  on  a  trended 
original  cost  (TOC)  rate  base  and  it  does 
not  follow  the  ICC's  historic  valuation 
rate  base.  Because  Opinion  No.  154-4 
rejects  the  valuation  rate  base 
methodology  and  thus  eliminates  the 
need  for  any  valuation  of  oil  pipelines, 
the  filing  of  valuation  reports  as  now 
required  by  part  362  is  no  longer 
necessary.  As  a  result,  the  Commission 
is  proposing  to  remove  part  362  in  its 
entirety  fit)m  its  regulations.  Order  No. 
561  removed  parts  360  and  361 
pertaining  to  reporting  of  data  for 
valuation  purposes,  llie  proposal  here 
would  complete  the  task  of  removing 
imnecessary  valuation  regulations. 

G.  Part  385 

Part  385  govons  the  Commission's 
rules  of  practice  and  procedure.  Section 
385.101(b)(3)  excepts  IOC  rules  from 
Part  385  in  cases  where  regulations  in 
the  Commission's  Rides  of  Practice  and 
Procedure  are  inconsistent  with  ICC 
rules  that  were  not  replaced  by  a 
Commission  rule  or  order.  Because  the 
Commission  has  promulgated  and 
codified  its  own  rules  governing  oil 
pipelines,  this  section  has  become 
unnecessary;  therefore,  the  Commission 
proposes  to  remove  this  section  from  its 
Rules  of  Practice  and  Procedure.  Section 
385.102(a).  which  defines  "decisional 
authority"  refere  to  authority  or 
responsibility  under  "49  CFll  Chapter 
X."  As  this  is  a  reference  to  IOC 
regulations  which  have  been  replaced. 
the  Commission  proposes  the  removal 
of  this  section. 

Section  385.1403  discusses  the  filing 
requirements  for  protests  to  tariff  filings. 
This  section  is  inconsistent  with,  and 
has  been  superseded  by,  §  343.3.  which 
was  adopted  in  Order  No.  561. 
Accordingly,  the  Conunission  proposes 
to  delete  §385.1403  from  the 
Commission's  rules  of  practice  and 
procedure. 


Penultimately,  §§  385.1405  through 
385.1414  set  out  the  modified  procedure 
rules  for  oil  pipeline  proceedings. 
Specifically,  the  Commission  can  order 
a  proceeding  to  be  heard  under  a 
modified  procedure  if  it  appean  that 
substantially  all  important  issues  of  fact 
may  be  resolved  by  means  of  written 
materials  without  an  oral  hearing.  These 
rules  were  adopted  frt>m  the  ICC's 
procedural  regulations.  49  CFR  part 
1100.  pursuant  to  Order  No.  225."  The 
regulations  concerning  the  modified 
procedure  have  been  superseded  by, 
and  are  in  conflict  with,  procedures  and 
filing  requirements  in  parts  342.  343, 
346.  and  347  adopted  in  Order  Nos.  561, 
571,  and  572.  The  Commission  will 
continue  to  use  paper  hearing 
procedures  in  individual  cases  where 
warranted.  These  procedures,  however, 
are  not  used  frequently  enough  to 
warrant  continuing  to  include  them  in 
the  regulations.  Consequently,  the 
Commission  proposes  to  remove  these 
regulations  fit>m  the  rules  of  practice 
and  procedure.  Since  the  Commission  is 
proposing  to  remove  the  modified 
procedure  rules,  this  NOPR  is  also 
proposing  to  remove  §  385.1 01  (b)(4)(i) 
because  it  excepts  $$  385.1404  throi^^ 
1414  from  Part  385. 

Finally,  some  of  the  Commission's 
regulations  still  contain  references  to 
the  now  defunct  Oil  Pipeline  Board. 
Section  385.102.  the  definitions  section, 
contains  Oil  Pipeline  Board  refernices 
in  paragraphs  (a)  and  (e)(2).  Part  3 
pertains  to  organization,  operation, 
informatian  and  requests.  Section 
385.502(aX3).  rules  concerning  the 
initiation  of  a  hearing,  contains  an  Oil 
Pipeline  Board  refernice.  Section 
385.1902,  rules  for  appealing  staff 
action,  also  makes  reference  to  the  Oil 
Pipeline  Board.  Due  to  the  fact  that  the 
Commission  abolished  the  Oil  Pipeline 
Board  in  Order  No.  561.  the 
Commission  is  proposing  to  revise  the 
foregoing  sections  by  removing  all 
references  to  the  Oil  I*ipeline  Board. 

rv.  Environinwifal  Analyn* 

The  Commission  is  required  to 
prepare  an  Environmental  Assessment 
or  an  Environmental  Impact  Statemmt 
for  any  action  that  may  have  a 
significant  adverse  effect  on  the  hiunan 
environment.'*  The  Commission  has 
categorically  excluded  certain  actions 


■'Regulation  of  IntersUte  Oil  Pipelines.  Order  No. 
119.  46  FR  9043  (January  28. 1981).  FERC  Suts.  ft 
Rags.  (Regulations  Praambles.  1977-1981)  1  30,226 
(May  S.  1981). 


"Fannen  Union  Central  Exchange.  Inc.  v.  FERC, 
734  F.2d  1486  (D.C  Cir.  1984).  ceri.  denied  tub 
nom..  Williams  Pipeline  Company  v.  Fannen  Union 
Central  Exchange.  Inc..  105  S.Q.  507  (1964).  The 
C^mmissions's  opinion  appears  at  21  FERC  f 
61.260  (1982).  n^tearing  denied.  21  FERC  f  61.086 
(1963). 

'*  Williams  Pip^ine  Company.  31  FERC  1 61.377 
(1985). 


"  Revisions  of  Rules  of  Practice  and  Procedure  to 
Expedite  Trial-Type  Heerings.  Order  No.  225.  47  FR 
19014  (May  3.  1982),  FERC  Suts.  ft  Regs. 
(Regulations  Preambles.  1982-1965)  I  30.358 
(January  18. 1983). 

'*  Order  Na  486.  Regulations  implementing  the 
National  Eoviroomental  Policy  Act.  52  FR  47897 
(December  17. 1987).  FERC  Stats,  ft  Regs. 
(Regulations  Preambles.  1986-1990)  1  30.783 
(1987). 
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from  these  requirements  as  not  having  a 
significant  effect  on  the  human 
environment.  '^  The  action  proposed 
here  is  procedural  in  nature  and 
therefore  falls  within  the  categorical 
exclusions  provided  in  the 
Commission's  regulations.'"  Therefore, 
neither  an  Environmental  Impact 
Statement  nor  an  Environmental 
Assessment  is  necessary  and  will  not  be 
prepared  in  this  rulemaking. 

V.  ReguUtory  Flexibility  Act 
Certification 

The  Regulatory  Flexibility  Act '» 
generally  requires  the  Commission  to 
describe  the  impact  that  a  proposed  rule 
would  have  on  small  entities  or  to 
certify  that  the  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  Commission  certifies  that 
promulgating  this  rule  does  not 
represent  a  major  federal  action  having 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Therefore,  no  regulatory  Hexibility 
analysis  is  required. 

.VI.  Inibniiation  CoUactioii  Statement 

Office  of  Management  and  Budget 
(OMB)  regulations  »  require  that  OMB 
approve  certain  information  collection 
requirements  imposed  by  agency  rule. 
Since  this  rule  does  not  impose  new 
regulations  and  has  no  imf>act  on 
ciurent  information  collections,  there  is 
no  need  to  obtain  OMB  approval  as  to 
the  deletion  and  modification  of  these 
regulations.  Nevertheless,  the 
Commission  is  submitting  a  copy  of  the 
proposed  rule  to  the  OMB  for 
informational  purposes.  Interested 
persons  may  obtain  information  on 
these  reporting  requirements  by 
contacting  the  Federal  Energy 
Regulatory  Commission.  S88  First 
Street.  NE,  Washington,  DC  20426 
(Attention  Michael  Miller.  Office  of  the 
Chief  Information  Officer,  (202)  20ft- 
1415).  Comments  on  the  requirements  of 
this  rule  can  be  sent  to  the  Office  of 
Information  and  Regulatory  Affairs  of 
OMB  (Attention:  Desk  Officer  for 
Federal  Energy  Regulatory 
Commission).  725  17th  Street.  NW. 
Washington.  DC  20503.  Phone:  (202) 
395-3087  Fax:  (202) 395-5167. 

Vn.  Comment  Procedures 

Copies  of  this  notice  of  proposed 
rulemaking  can  be  obtained  from  the 
Public  Reference  and  Files  Maintenance 
Branch.  Room  2-A.  888  First  Street,  NE. 


•MS  C3nt  380.4(1996). 
••18CFR  380.4(a)(2|(ii)(1996). 
••5  U.S.C  601-612  (1986). 
»  5  CFR  (MTI  1 320  (1996). 


Washington,  DC  20426.  Any  person 
desiring  to  file  comments  should  submit 
an  original  and  fourteen  (14)  copies  of 
such  comments  to  the  Federal  &iergy 
Regulatory  Commission,  888  First 
Street.  NE.  Washington.  DC  20426.  not 
later  than  November  25. 1998. 

All  written  comments  will  be  placed 
in  the  Commission's  public  files  and 
will  be  available  for  public  inspection  in 
the  Commission's  Public  Reference 
Room  at  888  First  Street.  NE. 
Washington,  DC  20426.  during  regular 
business  hours. 

List  of  Subjects 

18  CFR  Part  3 

Organization  and  functions 
(Government  agencies). 

18  CFR  Pari  341 

Maritime  carriers.  Pipelines. 
Reporting  and  recordkeeping 
requirements. 

18  CFR  Part  342 

Pipelines.  Reporting  and 
recordkeeping  requirements. 

18  CFR  Part  343 

Pipelines,  Reporting  and 
recordkeeping  requirements. 

18  CFR  Part  346 

Pipelines.  Reporting  and 
recordkeeping  requirements. 

18  CFR  Part  357 

Pipelines.  Reporting  and 
recordkeeping  requirements.  Uniform 
System  of  Accounts. 

18  CFR  Part  362 

Pipelines.  Reporting  and 
recordkeeping  requirements. 

18  CFR  Part  385 

Administrative  practice  and 
procedure.  Electric  power.  Penalties. 
Pipelines.  Reporting  and  recordkeeping 
requirements. 

By  direction  of  the  Commission. 
David  P.  Boergan. 
Secretary. 

In  consideration  of  the  foregoing,  the 
Commission  proposes  to  amend  parts  3. 
341. 342. 343, 346.  357.  362,  and  385, 
Chapter  I.  Title  18,  Code  of  Federal 
Regulations,  as  set  forth  below. 

PART  »-ORQANIZATK)N: 
OPERATION:  INFORMATION  AND 
REQUESTS 

1.  The  authority  citation  for  part  3 
continues  to  read  as  follows: 

Authority:  Department  of  Energy 
Organization  Act.  42  U.S.C  7101-7352 
(1982):  EO.  12009.  3  CFR  1978  Comp.,  p.  142 


(1978);  Administrative  Procediue  Act,  5 
U.S.C  551-557  (1982):  Natural  Gas  Act.  15 
U.S.C  717-717Z  (1982);  Federal  Power  Act, 
16  U.S.C  791a-828c  (1982);  Natural  Gas 
Policy  Act,  15  U.S.C.  3301-3432  (1982); 
Public  Utility  Regulatory  Policies  Act,  16 
U.S.C  2601-2645  (1982);  Interstate 
Commeice  Act,  49  U.S.C  1-27  (1976); 
Fteedom  of  Information  Act,  5  U.S.C  552 
(1982)  as  amended  by  Freedom  of 
Information  Reform  Act  of  1986. 


13.4 

2.  Section  3.4  is  removed  and 
reserved. 

PART  341— OIL  PIPEUNE  TARIFFS: 
OIL  PIPELINE  COMPANIES  SUBJECT 
TO  SECTION  6  OF  THE  INTERSTATE 
COMMERCE  ACT 

3.  The  authority  citation  for  Part  341 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7101-7352;  49  U.S.C 
1-27. 

4.  Section  341.6  is  amended  by 
revising  paragraph  (d)(3)  to  read  as 
follows: 

1341.6    Adoption  Rul*. 


(d)«  •  • 

(3)  The  former  owner  must 
immediately  file  a  consecutively 
numbered  supplement  to  each  of  its 
tariffs  covered  by  the  adoption  notice, 
reading  as  follows: 

Effective  [date  of  adoption  notice)  this 
tariff  became  the  tariff  of  (legal  name  of 
adopting  carrier)  for  transportation 
movements  [identify  origin  and  destination 
points),  as  per  its  adoption  notice  FERC  No. 
(number). 

5.  Section  341.7  is  revised  to  read  as 
follows: 

1341.7   ConcurrsnoM. 

Concurrences  must  be  maintained  at 
carriera'  offices  and  produced  upon 
request.  Cancellations  or  changes  to 
concurrences  affecting  FERC  Tariffs 
must  be  shown  in  those  tari&.  Carriera 
must  provide  to  the  Commission,  in  the 
letter  of  transmittal  accompanying  the 
filing  of  a  tariff  publication  containing 
a  joint  carrier,  the  address,  phone 
number,  and  a  contact  for  each  joint 
carrier  listed  in  the  tariff  publication. 

PART  342-OIL  PIPELINE  RATE 
METHODOLOGIES  AND  PROCEDURES 

6.  The  authority  citation  for  part  342 
continues  to  read  as  follows: 

Authority:  5  U.S.C  571-583;  42  U.S.C. 
7101-7532;  49  U.S.C  60502;  49  App.  U.S.C 
1-85. 

7.  Section  342.3  is  amended  by 
removing  paragraph  (b)(2).  redesignating 
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paragraph  (b)(1)  as  paragraph  (b).  and 
revising  redesignated  paragraph  (b)  and 
paragraph  (d)(3)  to  read  as  follows: 

1342.3    Imtexlng. 


(b)  Information  required  to  be  filed 
with  rate  changes.  The  carrier  must 
comply  with  part  341  of  this  chapter. 
Carriers  must  specify  in  their  lettere  of 
transmittal  required  in  §  341.2(c)  of  this 
chapter  the  rate  schedule  to  be  changed, 
the  proposed  new  rate,  the  prior  rate, 
the  prior  ceiling  level,  and  the 
applicable  ceiling  level  for  the 
movement.  No  other  rate  information  is 
required  to  accompany  the  proposed 
rate  change. 

(€)••• 

(3)  A  carrier  must  compute  the  ceilmg 
level  each  index  year  without  regard  to 
the  actual  rates  filed  pursuant  to  this 
section.  All  carriers  must  roimd  their 
ceiling  levels  each  index  year  to  the 
nearest  hundredth  of  a  cent. 


PART  343-PROCEDURAL  RULES 
APPLICABLE  TO  OIL  PIPEUNE 
PROCEEDINGS 

8.  The  authority  citation  for  part  343 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  571-583;  42  U.S.C 
7101-7352;  49  U.S.C  60502;  49  App.  U.S.C 
1-85. 

9.  Section  343.2  is  amended  by 
revising  paragraph  (c)(4)  to  read  as 
follows: 

f  343.2    Requirements  for  filing 
bilsrventlons,  protests  and  complaints. 

•        •        •        *        • 

(c)  •  •  •  -  - 

(4)  A  protest  or  complaint  that  does 

not  meet  the  requirements  of  paragraphs 

(c)(1).  (c)(2).  or  (c)(3)  of  this  section. 

whichever  is  applicable,  will  be 

dismissed. 

PART  34ft-OIL  PIPELINE  COST-OF- 
SERVICE  FILING  REQUIREMENTS 

10.  The  authority  citation  for  part  346 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7101-7352;  49  U.S.C. 
60502:  49  App.  U.S.C  1-85. 

11.  Section  346.2  is  amended  by 
revising  paragraph  (c)(7)  to  read  as 
follows: 

1346.2    Matsrialln  support  of  initial  rates 
or  change  In  I 


(c)«  •  * 

(7)  Statement  G— revenues.  This 
statement  must  set  forth  the  gross 
revenues  for  the  actual  12  months  of 
experience  as  computed  under  both  the 
presently  effective  rates  andthe 
proposed  rates.  If  the  presently  effective 
rates  are  not  at  the  maximum  ceiling 
rate  established  under  $  342.3  of  this 
chapter,  then  gross  revenues  must  also 
be  computed  and  set  forth  as  if  the 
ceiling  rates  were  effective  for  the  12 
month  period. 

PART  357— ANNUAL  SPECIAL  OR 
PERIODIC  REPORTS:  CARRIERS 
SUBJECT  TO  PART  I  OF  THE 
INTERSTATE  COMMERCE  ACT 

12.  The  authority  citation  for  part  357 
continues  to  read  as  follows: 

Authority:  42  U.S.C  7101-7352;  49  U.S.C. 
60502;  49  App.  U.S.C  1-85. 

13.  Section  357.3  is  revised  to  read  as 
follows: 

S357.3    FERC Fom Na 73,  oil  pipailne 
data  for  daprsdaUon  anahfsls. 

(a)  Who  must  file.  Any  oil  pipeline 
company  requesting  new  or  changed 
depreciation  rates  purauant  to  part  347 
of  this  chapter  if  the  proposed 
depreciation  rates  are  based  on  the 
remaining  physical  life  of  the  properties 
or  if  directed  by  the  Commission  to  file 
service  life  data  during  an  investigation 
of  ita  book  depreciation  rates. 

(b)  When  to  submit.  Service  life  data 
is  reported  to  the  Commission  by  an  oil 
pipeline  company,  as  necessary, 
concurrently  with  a  filing  made 
purauant  to  part  347  of  this  chapter  and 
as  directed  during  a  depreciation  rate 
investigation. 

(c)  What  to  submit.  The  format  and 
data  which  must  be  submitted  are 
prescribed  in  FERC  Form  No.  73.  Oil 
Pipeline  Data  for  Depreciation  Analysis, 
available  for  review  at  the  Commission's 
Public  Reference  Section.  Room  2A.  888 
Firet  Street.  NE.  Washington.  D.C. 
20426. 

PART  362-[REMOVED  AND 
RESERVED] 

14.  Part  362  is  removed  in  its  entirety 
and  reserved. 

PART  385-RULES  OF  PRACTICE  AND 
PROCEDURE 

15.  The  authority  citation  for  part  385 
continues  to  read  as  follows: 


Auiliarity:  5  U.S.C  551-557;  15  U.S.C 
717-717Z,  3301-3432;  16  U.S.C  791*-825r. 
2601-2645;  31  U.S.C  9701;  42  U.S.C  7101- 
7352;  49  U.S.C  60502;  49  App.  U.S.C  1-85. 

§385.101    [Amsndadl 

16.  Section  385.101  is  amended  by 
removing  paragraphs  (b)(3)  and  (b)(4)(i), 
and  redesignating  paragraph  (b)(4)(ii)  as 
paragraph  (b)(3). 

17.  Section  385.102  is  amended  by 
revising  paragraphs  (a)  and  (e)(2)  to  read 
as  follows: 

1386.102    0«flnWons<Rula102). 

(a)  Decisional  authority  means  the 
Commission  or  Commission  employee 
that  at  the  time  for  decision  on  a 
question,  has  authority  or  respcmsibility 
under  this  chapter  to  decide  that 
particular  question. 

•  •        •        •        • 

(e)*  •  • 

(2)  With  respect  to  any  proceeding  not 
set  for  hearing  under  subpart  E  of  this 
part,  any  employee  designated  by  rule 
or  order  to  conduct  the  proceeding. 

18.  Section  385.502  is  amended  by 
removing  paragraph  (a)(3)  and  revising 
paragraph  (a)(1)  to  read  as  follows: 

f385J02    InWatton  of  hsertng  (Rule  SO^. 

(a)*  •  • 

(1)  Order  of  the  Commission;  or 

•  •        •        •        • 

19.  Sections  385.1403  and  385.1405 
through  385.1414  are  removed  and 
sections  385.1404  and  385.1415  are 
redesignated  paragraphs  385.1403  and 
385.1404. 

20.  Section  385.1902  is  amended  by 
removing  paragraph  (b),  redesignating 
paragraph  (c)  as  paragraph  (b).  and 
revising  paragraph  (a)  to  read  as  follows: 

§385.1902    Appeals  from  action  of  staff 
(Rule  1902). 

(a)  Any  staff  action  (other  than  a 
decision  or  ruling  of  presiding  officer,  as 
defined  in  Rule  102(e)(1).  made  in  a 
proceeding  set  for  hearing  under  subpart 
E  of  this  part)  taken  purauant  to 
authority  delegated  to  the  staff  by  the 
Commission  is  a  final  agency  action  that 
is  subject  to  a  request  for  rehearing 
under  Rule  713  (request  for  rehearing). 

•  •        •        •        • 

[FR  Doc.  98-28545  Filed  10-23-98:  8:45  am) 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commisaion 

18  CFR  Parte  4, 153. 157  and  375 
pocket  No.  RM9e-16-000] 

Collaborative  Procedurae  for  Energy 
FadlHIee  Appllcattona;  Notice  of 
Technical  Conference 

October  20. 1998. 

AGENCY:  Federal  Energy  Regulatory 

Conunission. 

ACTION:  Notice  of  Technical  Conference. 

SUMMARY:  The  Federal  Energy 
Regulatory  Commission  (Commission) 
intends  to  hold  a  staff  technical 
conference  on  November  5, 1998  at  9:00 
AM,  in  the  Commission  Meeting  Room, 
888  First  Street.  N.E.,  Washington.  D.C., 
to  discuss  the  proposed  pre-filing 
collaborative  process. 

DATES:  The  conference  will  be  held  on 
November  5, 1998. 

ADDRESSES:  The  conference  will  be  held 
in  the  Commission  Meeting  Room.  888 
First  Street.  NE.,  Washington.  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  Russo.  Office  of  Pipeline 

Regulation.  Federal  Energy  Regulatory 

Commission.  888  First  Street.  N.E.. 

Washington.  D.C.  20426,  (202)  219- 

2792 
Berne  Mosley,  Office  of  Pipeline 

Regulation.  Federal  Energy  Regulatory 

Commission,  888  First  Street.  N.E.. 

Washington,  D.C.  20426.  (202)  20»- 

2256 
Gordon  Wagner,  Office  of  the  Genera] 

Counsel,  Federal  Energy  Regulatory 

Commission.  888  First  Street.  N.E., 

Washington,  D.C.  20426,  (202)  219- 

0122 
Merrill  Hathaway,  Office  of  the  General 

Counsel,  Federal  Energy  Regidatory 

Commission.  888  First  Street.  N.E.. 

Washington.  D.C.  20426,  (202)  208- 

0825. 

SUPPLEMENTARY  INFORMATION:  In 
addition  to  pubhshing  the  full  text  of 
this  document  in  the  Federal  Register, 
the  Commission  also  provides  all 
interested  persons  an  opportunity  to 
inspect  or  copy  the  contents  of  this 
document  during  normal  business  hours 
in  the  Public  Reference  Room  at  888 
First  Street,  N.E.,  Room  2A, 
Washington. DC.  20426. 

The  Commission  Issuance  Posting 
System  (CIPS)  provides  access  to  the 
texts  of  formal  docimients  issued  by  the 
Commission.  QPS  can  be  accessed  via 
Internet  through  FERC's  Homepage 
(http://www.ferc.fied.us)  using  the  OPS 
Link  or  the  Energy  Information  Online 


icon.  The  full  text  of  this  document  will 
be  available  on  CIPS  in  ASCII  on 
WordPerfect  6.1  format.  CIPS  is  also 
available  through  the  Commission's 
electronic  bulletin  board  service  at  no 
charge  to  the  user  and  may  be  accessed 
using  a  personal  computer  with  a 
modem  by  dialing  202-208-1397,  if 
dialing  locally,  or  1-800-856-3920,  if 
dialing  long  distance.  To  access  CIPS, 
set  your  communications  software  to 
19200,  14400. 12000.  9600.  7200. 4800. 
2400.  or  1200  bps,  full  duplex,  no 
parity,  8  data  bits  and  1  stop  bit.  User 
assistance  is  available  at  202-208-2474 
or  by  E-mail  to 
Qp^MasterOFERC.fed.us. 

This  document  is  also  available 
through  the  Commission's  Records  and 
Information  Management  System 
(RIMS),  an  electronic  storage  and 
retrieval  system  of  dociunents  submitted 
to  and  issued  by  the  Commission  after 
November  16, 1981.  Docimnents  from 
November  1995  to  the  present  can  be 
viewed  and  printed.  RIMS  is  available 
in  the  Public  Reference  Room  or 
remotely  via  Internet  through  FERC's 
Homepage  using  the  RIMS  link  or  the 
Energy  Information  Online  icon.  User 
assistance  is  available  at  202-208-2222, 
or  by  E-mail  to 
RimsMaster@FERCfed.U8. 

Finally,  the  complete  text  on  diskette 
in  WordPerfect  format  may  be 
purchased  from  the  Commission's  copy 
contractor.  RVJ  International.  Inc.  RVJ 
International,  Inc.,  is  located  in  the 
Public  Reference  Room  at  888  First 
Street,  N.E.,  Washington,  D.C.  20426. 

The  Federal  Energy  Regulatory 
Commission  (Commission)  is  proposing 
to  expand  its  procedural  regulations 
governing  the  authorization  of  natural 
gas  faciUties  and  services,  and  is 
considering  revising  its  procedural 
regulations  governing  applications  for 
licenses  for  hydroelectric  projects.  *  The 
proposed  regulations  are  intended  to 
offer  prospective  appUcants  seeking  to 
construct,  operate  or  abandon  natural 
gas  faciUties  or  services  the  option,  in 
appropriate  circiunstances  and  prior  to 
filing  an  appUcation,  of  using  a 
collaborative  process  to  resolve 
significant  issues.  In  addition,  a 
significant  portion  of  the  enviroiunental 
review  process  should  be  completed  as 
pari  of  the  pre-filing  collaborative 
process.  This  pre-filing  collaborative 
process  is  comparable  to  the  process  the 
Commission  recently  adopted  with 
respect  to  applications  for  hydroelectric 
licenses,  amendments  and  exemptions 
and,  like  those  regulations,  is  optional 
and  is  designed  to  be  adaptable  to  the 
facts  and  ciiciunstances  of  the  particular 


case.  The  proposed  regulations  would 
not  delete  or  replace  any  existing 
regulations.  Finally,  the  Conunission  is 
considering  whether  the  existing 
collaborative  process  for  hydroelectric 
license  and  exemption  appUcations,  as 
well  as  the  proposed  collaborative 
process  for  natiual  gas  facilities  and 
services,  should  be  made  mandatory. 
A  sta^  technical  conference  will  be 
held  on  November  5, 1998.  to  provide 
an  overview  of  the  proposed  pre-filing 
collaborative  process  and  to  respond  to 
questions.  Additional  conferences  will 
be  held  at  a  later  date  in  Houston  and 
Chicago.  These  conferences  are 
designed  as  workshops  in  which 
Commission  staff  will  present 
information  and  respond  to  questions 
concerning  the  proposed  collaborative 
process  as  an  aid  to  assist  participants 
in  developing  comments  in  response  to 
and  as  requested  in  the  September  30, 
1998  Notice  of  Proposed  Rulemaking. 
Accordingly,  there  will  be  no  transcript 
and  statements  made  in  the  context  of 
the  workshops  will  not  become  part  of 
the  record  in  this  proceeding.  All 
parties — particularly  those  with 
experience  with  collaborative  processes, 
whether  at  this  agency  or  in  another 
context — are  invited  to  attend. 
David  P.  BoergBfs, 
Secretary. 

(PR  Doc.  98-28546  Filad  10-23-98;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  52  and  81 
PD23-7003:  FRL-617»-6] 

Determination  That  Pre-existing 
National  Ambient  Air  Quality 
Standards  for  PM-10  No  Longer  Apply 
to  Ada  County/Bolee  State  of  Idaho 

agency:  Environmental  Protection 
Agency. 

ACTION:  Proposed  rule. 


>  See  84  FERC 1 61,346  (SeptamtMr  30.  1998). 


summary:  In  this  acUon.  the 
Environmental  Protection  Agency  (EPA) 
is  proposing  to  determine  that  the 
national  ambient  air  quality  standards 
(NAAQS)  for  particulate  matter  with  an 
aerodynamic  diameter  less  than  or  equal 
to  a  nominal  10  micrometers  (PMIO) 
that  existed  before  September  16. 1997. 
no  longer  apply  to  the  Northern  Ada 
County/Boise,  Idaho  area  and  to  revoke 
the  nonattainment  designation 
associated  with  those  standards.  The 
State  of  Idaho  has  satisfied  the 
requirements  of  the  Clean  Air  Act  (CAA) 
as  well  as  EPA's  regulations  (40  CFR 
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50.6(d))  and  Guidance  for  Implementing 
the  1-Hoiu  Ozone  and  Pre-Existing  PM- 
IO NAAQS  dated  December  29, 1997. 
dates:  Comments  must  be  postmarked 
on  or  before  November  25, 1998. 
addresses:  Written  comments  should 
be  addressed  to:  Montel  Livingston,  SIP 
Manager,  Office  of  Air  Quality  (OAQ- 
107),  EPA.  1200  Sixth  Avenue.  Seattle, 
Washington  98101. 

Copies  of  the  State's  request  and  other 
information  supporting  this  proposed 
action  are  available  for  inspection 
during  normal  business  hours  at  the 
following  locations:  EPA,  Region  10. 
Office  of  Air  QuaUty.  1200  Sixth 
Avenue  (OAQ-107).  Seattle. 
Washington  98101,  and  State  of  Idaho 
Division  of  Environmental  Quality,  1410 
N.  Hilton,  Boise,  Idaho  83720. 
FOR  FURTHER  INFORMATION  CONTACT: 
Rindy  Ramos,  Office  of  Air  Quality 
(OAQ-107),  EPA,  Seattle,  Washington 
98101,  (206)  553-6510. 
SUPPI.EMENTARY  INFORMATION: 

I.  Background 

On  July  18. 1997,  EPA  revised  the 
primary  and  secondary  NAAQS  for 
particulate  matter  (PM)  by  establishing 
annual  and  24-hour  particulate  matter 
v«th  an  aerodynamic  diameter  less  than 
or  equal  to  a  nominal  2.5  micrometers 
(PM2.5)  standards  and  by  changing  the 
form  of  the  existing  24-hour  PMlD 
standard.  The  existing  annual  PMIO 
standard  was  retained;  however,  for  the 
revised  PM  NAAQS,  the  requirement  to 
correct  the  pressure  and  temperature  of 
measiued  concentrations  to  standard 
reference  conditions  was  removed.  As 
noted  in  the  preamble  to  the  final  rule 
promulgating  the  revised  PM  NAAQS, 
those  revisions  may  potentially  affect 
the  effective  stringency  of  the  aimual 
standard.  These  new  standards  became 
effective  September  16, 1997.  See  61  FR 
65638  and  62  FR  38652. 

EPA  has  developed  guidance  to 
ensure  that  momentum  is  maintained  by 
States  in  their  current  air  programs 
while  moving  toward  developing  their 
plans  for  implementing  the  new 
NAAQS.  This  dociunent  entitled 
Guidance  for  Implementing  the  1-Hour 
Ozone  and  Pre-Existing  PMIO  NAAQS, 
dated  December  29. 1997.  also  reflects  a 
July  16. 1997,  Presidential  Directive 
issued  to  Administrator  Browner  on 
implementation  of  the  new  standards. 
An  additional  document  entitled  Re- 
Issue  of  the  Early  Planning  Guidance  for 
the  Revised  Ozone  and  Particulate 
Matter  (PM)  National  Ambient  Air 
Quality  Standards  (NAAQS)  dated  June 
16. 1998,  outlines  a  process  for  States  to 
review  their  existing  CAA  section  110 
state  implementation  plans  (SIPs). 


To  provide  for  an  effective  transition 
from  the  existing  to  the  revised  PM 
NAAQS,  the  effective  date  of  the 
revocation  of  the  PMIO  NAAQS  in  effect 
before  September  16, 1997,  was  delayed 
so  that  the  existing  standards  and 
associated  provisions  would  continue  to 
apply  for  an  interim  period.  See  62  FR 
38701.  EPA,  therefore,  promulgated 
regulatory  provisions  that  provide  for 
the  continued  applicability  of  the  pre- 
existing PMIO  NAAQS  until  certain 
criteria  are  met.  40  CFR  50.6(d).  Among 
other  things,  these  provisions  state  that 
the  pre-existing  PMIO  NAAQS  will  no 
longer  apply  to  an  area  that  as  of 
September  16, 1997,  is  attaining  those 
standards  once  (1)  a  SIP  applicable  to 
the  area  containing  all  PMIO  control 
measures  adopted  and  implemented  by 
September  16, 1997  (i.e.,  the  control 
measures  that  allowed  the  area  to 
attain),  has  been  approved  by  EPA  and 
(2)  a  certification  by  the  State  that  it  has 
adequate  authority  and  resources  to 
implement  the  revised  PM  standards.  In 
its  December  29, 1997.  guidance.  EPA 
further  stated  that  when  the  Agency  had 
made  a  determination  that  the  criteria 
set  forth  in  40  CFR  50.6(d)  had  been  met 
for  an  area  and.  therefore,  that  the  pre- 
existing PMIO  standards  no  longer 
apply,  "the  section  107  designation  for 
PMIO  for  that  area  will  also  be 
revoked."  This  is  because  at  that  time 
the  PMIO  standards  to  which  the 
current  section  107  PMIO  designation 
for  the  area  relate  would  no  longer  exist. 

On  July  24, 1998,  the  State  of  Idaho 
submitted  a  request  that  EPA  make  a 
determination  that  the  pre-existing 
PMIO  NAAQS  no  longer  apply  to  the 
Northern  Ada  Coimty/Boise 
nonattainment  area.  Based  on  air  quality 
data  for  the  years  1994-1996,  it  is  the 
State's  position  that  the  area  has  met  the 
PMIO  standards  that  were  in  effect  prior 
to  September  16,  1997.  Idaho  also 
requested  that  the  CAA  section  107 
nonattainment  area  designation  for  the 
Northern  Ada  County/Boise  area  be 
revoked. 

n.  Analysis  of  Determination 

Why  Is  EPA  Determining  That  the  PMIO 
Standards  in  Effect  Before  September 
16, 1997  No  Longer  Apply  to  the 
Northern  Ada  County/Boise 
Nonattainment  Area? 

Northern  Ada  County/Boise  has  met 
the  following  requirements  of  40  CFR 
50.6(d):  (1)  The  State  has  submitted  air 
quality  data  for  1994-1996  which 
demonstrates  that  the  area  met  the 
PMIO  standards  that  were  in  effect 
before  September  16. 1997.  The  area  has 
not  monitored  a  exceedance  or  violated 
the  PMIO  NAAQS  during  that  time 


period.  (2)  The  State  has  an  approved 
PMIO  State  Implementation  Plan  (SIP) 
in  place  (see  59  FR  48582  and  61  FH 
27019)  that  includes  all  control 
measures  adopted  and  implemented  at 
the  State-level  to  meet  the  standards  in 
effect  before  September  16. 1997.  (3)  In 
Idaho's  July  24. 1998  request,  the  State 
has  certifi«id  to  EPA  that  it  has  adequate 
legal  authority  and  resources  to 
implement  the  revised  PM  NAAQS. 

How  Will  the  Determination  by  EPA 
That  the  PMIO  Standards  in  Effect 
Before  September  16. 1997  No  Longer 
Apply  Affect  the  Northern  Ada  County/ 
Boise  Nonattainment  Area's  Conformity 
and  New  Source  Review  Requirements? 

As  noted  earlier,  at  the  time  that  a 
determination  by  EPA  that  the  pre- 
existing PMIO  standards  no  longer 
apply  for  the  area  becomes  effective,  the 
section  107  PMIO  designation  will  also 
be  revoked.  The  termination  of  the 
applicability  of  the  PMIO  standards  in 
effect  before  September  16. 1997.  and 
the  simultaneous  revocation  of  the 
Northern  Ada  County /Boise  area's 
current  PMIO  nonattainment 
designation,  will  also  affect 
requirements  that  currently  apply  in  the 
area  due  to  the  existence  of  those 
standards  and  designation.  Specifically, 
the  detailed  provisions  of  subpart  4  of 
part  D  of  title  1  of  the  CAA,  which 
govern  implementation  of  the  pre- 
existing PMIO  standards  (PMIO 
standanis  in  effect  prior  to  July  18, 1997 
when  the  revised  PM  NAAQS  were 
promulgated)  in  areas  designated 
nonattainment  for  those  standards,  will 
no  longer  apply  once  EPA  makes  the 
determination  that  the  pre-existing 
PMIO  standards  no  longer  apply  and  the 
revocation  of  the  section  107 
designation  beccune  effective. 

The  conformity  provisions  of  section 
176(c)  of  the  Act  apply  to  areas  that  are 
designated  nonattainment  or  that  are 
subfect  to  the  requirement  to  submit  a 
maintenance  plan  for  any  appUcable 
standards  under  the  Act.  Because 
Northern  Ada  County/Boise  is 
designated  nonattainment  for  the  pre- 
existing PMIO  standards,  it  is  subject  to 
the  requirements  of  general  and 
transportation  conformity. 
Consequently,  once  the  current  PMIO 
nonattainment  designation  is  revoked 
for  the  area,  these  requirements  will  no 
longer  be  appUcable. 

Like  conformity,  the  part  D  PMIO 
nonattainment  new  source  review  (NSR) 
requirements  will  no  longer  apply  for 
the  Northern  Ada  County /Boise  area 
when  the  determination  that  the  pre- 
existing PMIO  standards  no  longer 
apply  and  the  revocation  of  the 
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effective.  Instead,  the  preconstruction 
review  pennit  requirements  for 
prevention  of  significant  deterioration  of 
air  quality  (PSD)  will  apply  to  major 
stationary  sources  seeking  to  construct 
or  modify  in  that  area.  Under  the  PSD 
program,  a  major  source  which  proposes 
to  construct  or  modify  must  appfy  for  a 
PSD  permit  if  it  locates  in  an  area 
designated  attainment  or  unclassifiable 
for  any  criteria  pollutant,  and  it  emits  a 
regulated  pollutant  in  significant 
amounts.  The  PSD  requirements  will 
apply  in  the  Northern  Ada  Coimty/Boise 
area,  even  after  the  pre-existing  PMIO 
standards  and  the  PMlO  nonattainment 
designation  are  removed,  because  the 
area  is  ciirrently  designated  attainment 
or  unclassifiable  for  other  criteria 
pollutants  and  because  PMIO  is  still  a 
regulated  pollutant. 

m.  Summary  of  Action 

The  Northern  Ada  County/Boise  area 
meets  the  requirements  of  40  CFR 
50.6(d).  Accordingly,  EPA  is  proposing 
to  determine  that  the  pre-existing  PMIO 
standards  no  longer  apply,  and  is 
proposing  to  revoke  the  nonattainment 
designation  associated  with  those 
standards.  Additionally,  the  State  shall 
take  steps  to  ensure  that  the  measures  to 
protect  the  PM  NAAQS  that  were  in 
place  before  September  16. 1997,  shall 
stay  in  place  and  the  State  shall  follow 
through  in  implementing  its  approved 
section  110  SIP  to  protect  the  new  PM 
NAAQS  effective  after  September  16. 

1997,  for  this  area. 
In  addition.  EPA  will  be  reformatting 

Idaho's  40  CFR  81.313  PMIO 
designation  table.  The  table  will  be 
restructured  to  more  accurately  reflect 
the  designation  status  of  the  area  within 
each  of  Idaho's  Air  Quality  Control 
Regions.  However,  because  EPA 
proposes  to  revoke  the  PMIO 
nonattainment  area  designation  only  for 
the  Northern  Ada  County/Boise 
nonattainment  area,  the  designation 
status  for  all  other  areas  within  the  State 
will  remain  unchanged.  Restructuring  of 
the  table  will  not  affect  their  status. 

EPA  is  soliciting  public  comment  on 
its  proposed  action.  Interested  parties 
are  invited  to  comment  on  all  aspects  of 
this  proposed  action.  Comments  should 
be  submitted  to  the  address  listed  in  the 
front  of  this  document.  Public 
comments  postmarked  by  November  25. 

1998.  will  be  considered  in  the  final 
rulemaking  action  taken  by  EPA. 

rV.  Administrative  Requirements 

A.  Executive  Order  12866 

The  Office  of  Management  and  Budget 
(OMB)  has  exempted  this  regulatory 
action  from  Executive  Order  (E.O.) 


12866.  entitled  "Regulatory  Planning 
and  Review." 

B.  Executive  Order  12875 

Under  E.O.  12875,  EPA  may  not  issue 
a  regulation  that  is  not  required  by 
statute  and  that  creates  a  mandate  upon 
a  state,  local,  or  tribal  government, 
unless  the  Federal  government  provides 
the  funds  necessary  to  pay  the  direct 
compliance  costs  incurred  by  those 
governments,  or  EPA  consults  with 
those  governments.  If  EPA  compfies  by 
consulting.  Executive  Order  12875 
requires  □'A  to  provide  to  the  Office  of 
Management  and  Budget  a  description 
of  the  extent  of  EPA's  prior  consiUtation 
with  representatives  of  affected  state, 
local,  and  tribal  governments,  the  nature 
of  their  concerns,  copies  of  written 
communications  from  the  governments, 
and  a  statement  supporting  the  need  to 
issue  the  regulation.  In  addition.  E.O. 
12875  requires  EPA  to  develop  an 
effective  process  permitting  elected 
officials  and  other  representatives  of 
state,  local,  and  tribal  governments  "to 
provide  meaningful  and  timely  input  in 
the  development  of  regiilatory  proposals 
containing  significant  imfunded 
mandates." 

Today's  rule  does  not  create  a 
mandate  on  state,  local  or  tribal 
governments.  The  rule  does  not  impose 
any  enforceable  duties  on  these  entities. 
Accordingly,  the  requirements  of 
section  1(a)  of  E.0. 12875  do  not  apply 
to  this  rule. 

C.  Executive  Order  13045 

Protection  of  Children  fit>m 
Environmental  Health  Risks  and  Saiiety 
Risks  (62  FR  19885.  April  23.  1997). 
applies  to  any  rule  that:  (1)  is 
determined  to  be  "economically 
significant"  as  defined  under  E.O. 
12866.  and  (2)  concerns  an 
environmental  health  or  safety  risk  that 
EPA  has  reason  to  believe  may  have  a 
disproportionate  effect  on  children.  If 
the  regulatory  action  meets  both  criteria, 
the  Agency  must  evaluate  the 
environmental  health  or  safety  effiscts  of 
the  planned  rule  on  children,  and 
explain  why  the  planned  regulation  is 
preferable  to  other  potentially  effective 
and  reasonably  feasible  alternatives 
considered  by  the  Agency. 

This  rule  is  not  suDject  to  E.O.  13045 
because  it  is  not  economically 
significant  as  defined  under  E.O.  12866. 
and  because  it  does  not  involve 
decisions  intended  to  mitigate 
environmental  health  or  safety  risks. 

D.  Executive  Order  13084 

Under  E.O.  13084.  EPA  may  not  issue 
a  regulation  that  is  not  required  by 
statute,  that  significantly  affects  or 


uniquely  affects  the  communities  of 
Indian  tribal  governments,  and  that 
imposes  substantial  direct  compliance 
costs  on  those  communities,  unless  the 
Federal  government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  the  tribal 
governments.  If  the  mandate  is'~- 
unfunded.  EPA  must  provide  to  the 
Office  of  Management  and  Budget,  in  a 
separately  identified  section  of  the 
preamble  to  the  rule,  a  description  of 
the  extent  of  EPA's  prior  consultation 
with  representatives  of  affected  tribal 
governments,  a  summary  of  the  nature 
of  their  concerns,  and  a  statement 
supporting  the  need  to  issue  the 
regulation.  In  addition.  Executive  Order 
13084  requires  EPA  to  develop  an 
effective  process  permitting  elected  and 
other  representatives  of  Indian  tribal 
governments  "to  provide  meaningful 
and  timely  input  in  the  development  of 
regulatory  policies  on  mattera  that 
significantly  or  uniquely  affect  their 
communities." 

Today's  rule  does  not  significantly  or 
uniquely  affect  the  communities  of 
Indian  tribal  governments.  This  action 
does  not  involve  or  impose  any 
requirements  that  affect  Indian  Tribes. 
Accordingly,  the  requirements  of 
section  3(b)  of  E.0. 13084  do  not  apply 
to  this  rule. 

E.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  (RFA) 
generally  requires  an  agency  to  conduct 
a  regulatory  flexibility  analysis  of  any 
rule  subject  to  notice  and  comment 
rulemaking  requirements  unless  the 
agency  certifies  that  the  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
Small  entities  include  small  businesses, 
small  not-for-profit  enterprises,  and 
small  governmental  jurisdictions.  This 
action  will  affect  the  regulatory  status  of 
a  geographical  area  and  will  not  impose 
any  new  regulatory  requirements  on 
sources.  For  this  reason,  the 
Administrator  certifies  that  this  action 
has  no  significant  impact  on  any  small 
entities,  nor  will  it  affect  a  substantial 
number  of  small  entities. 

F.  Unfunded  Mandates 

Under  section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("Unfunded  Mandates  Act"),  signed 
into  law  on  March  22. 1995.  EPA  must 
prepare  a  budgetary  impact  statement  to 
accompany  any  proposed  or  final  rule 
that  includes  a  Federal  mandate  that 
may  result  in  estimated  annual  costs  to 
State,  local,  or  tribal  governments  in  the 
aggregate:  or  to  private  sector,  of  $100 
million  or  more.  Under  section  205, 
EPA  must  select  the  most  cost-effective 
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and  least  burdensome  alternative  that 
achieves  the  objectives  of  the  rule  and 
is  consistent  with  statutory 
requirements.  Section  203  requires  EPA 
to  establish  a  plan  for  informing  and 
advising  any  small  governments  that 
may  be  significantly  or  uniquely 
impacted  by  the  rule. 

EPA  has  determined  that  the 
proposed  action  does  not  include  a 
Federal  mandate  that  may  result  in 
estimated  annual  costs  of  $l00  million 
or  more  to  either  State,  local,  or  tribal 
governments  in  the  aggregate,  or  to  the 
private  sector.  Because  EPA  is  not 
imposii^  new  Federal  requirements, 
neither  State,  local,  or  tribal 
governments,  nor  the  private  sector 
should  incur  costs  bom  this  action. 

AnduNity:  42  U.S.C.  7401  et  seq. 

ListofSubiecti 

40  CFR  Part  52 

Environmental,  protection.  Air 
pollution  control.  Particulate  matter. 

40  CFR  Part  81 

Environmental  protection.  Air 
pollution  control.  National  parks. 
Wilderness  areas.  Air  quality  control 
regions. 

Dated:  October  19, 1998. 
Oiuck  Clarke. 

Regional  Administrator,  Region  10. 
[FR  Doc.  9»-28620  Filed  10-23-98:  8:45  am) 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40CFR  Part  721 

[OPPT8-60628O:  FRL-6041-21 
RIN2070-ABZ7 

Prtfpo— d  Significant  New  Use  Rule; 
Exianeion  of  Comment  Period 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Proposed  rule;  Extension  of 
comment  period. 

summary:  EPA  is  extending  the 
comment  period  for  the  proposed 
significant  new  use  rule  (SNUR)  for 
twelve  chemical  substances.  As  initially 
published  in  the  Federal  Register  of 
September  9. 1998  (63  FR  48157)  (FRI^ 
6020-8)  the  comments  were  to  be 
received  on  or  before  October  9. 1998. 
One  commenter  requested  additional 
time  to  research  and  submit  more 
detailed  comments  concerning  two  of 
the  proposed  SNURs.  EPA  is  therefore 
extending  the  comment  period  30  days 


in  order  to  give  all  interested  persons 
the  opportimity  to  comment  hilly. 
DATES:  Written  comments  must  be 
submitted  to  EPA  by  November  9. 1998. 
ADDRESSES:  Each  comment  must  bear 
the  appropriate  docket  control  number 
OPPTS-50628C.  All  comments  should 
be  sent  in  triplicate  to:  OPPT  Document 
Control  Officer  (7407).  Office  of 
Pollution  Prevention  and  Toxics. 
Environmental  Protection  Agency.  401 
M  St.,  SW.,  Rm.  G-099.  East  Tower. 
Washington,  DC  20460. 

Comments  and  data  may  also  be 
submitted  electronically  to: 
oppt.ndc^pa.gov.  Follow  the 
instructions  under  Unit  I.  of  this 
document.  No  Confidential  Business 
Information  (CBI)  should  be  submitted 
through  e-mail. 

All  comments  which  contain 
information  claimed  as  CBI  must  be 
clearly  maiiced  as  such.  Three  sanitized 
copies  of  any  comments  containing 
information  claimed  as  CBI  must  also  be 
submitted  and  will  be  placed  in  the 
public  record  for  this  proposed  rule. 
Persons  submitting  information  on  any 
portion  of  which  they  believe  is  entitled 
to  treatment  as  CBI  by  EPA  must  assert 
a  business  confidentiality  claim  in 
accordance  with  40  CFR  2.203(b)  for 
each  portion.  This  claim  must  be  made 
at  the  time  that  the  information  is 
submitted  to  EPA.  If  a  submitter  does 
not  assert  a  confidentiality  claim  at  the 
time  of  submission.  EPA  will  consider 
this  as  a  waiver  of  any  confidentiality 
claim  and  the  information  may  be  made 
available  to  the  public  by  EPA  without 
further  notice  to  the  submitter. 
FOR  FURTHER  INFORMATION  CONTACT: 
Susan  B.  Hazen,  Director. 
Environmental  Assistance  Division 
(7408).  Office  of  Pollution  Prevention 
and  Toxics.  Environmental  Protection 
Agency.  Rm.  E-531.  401  M  St..  SW., 
Washington,  DC  20460.  telephone:  (202) 
554-1404.  TDD:  (202)  554-0551;  e-mail: 
TSCA-Hotline®epa.gov. 
SUPPLEMBITARY  INFORMATION: 

Electnmk  Availability:  Electronic 
copies  of  this  document  are  available 
from  the  EPA  Home  Page  at  the  Federal 
Register-Environmental  Dociunents 
entry  tor  this  document  imder  "Laws 
and  Regulations"  (http7/www.epa.gov/ 
fedrgstr/). 

This  extension  of  the  comment  penod 
will  allow  interested  parties  who  intend 
to  comment  on  the  proposed  rule 
additional  time  to  consider  their 
response. 

I.  Public  Record  and  Electronic 
Submiasions 

The  official  record  for  this  proposed 
rule,  as  well  as  the  public  version,  has 


been  esUblished  for  this  proposed  rule 
under  docket  ccmtrol  number  OPPTS- 
50628C  (including  comments  and  data 
submitted  electronically  as  described 
below).  A  public  version  of  this  record, 
including  printed,  paper  versions  of 
electronic  comments,  which  does  not 
include  any  information  claimed  as  CBI, 
is  available  for  inspection  from  12  noon 
to  4  p.m.,  Monday  through  Friday, 
excluding  legal  holidays.  The  official 
rulemaking  record  is  located  in  the 
TSCA  N(Hiconfidential  Information 
Center.  Rm.  NE-^607. 401  M  St..  SW.. 
Washington.  DC 

Electronic  comments  can  be  sent 
directly  to  EPA  at: 

oppt.ncicttepa.gov 

Electronic  comments  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption.  Comments  and  data  will 
also  be  accepted  on  disks  in 
WordPerfect  5.1/6.1  or  ASQI  file 
format.  All  comments  and  data  in 
electronic  form  must  be  identified  by 
the  docket  control  number  OPPTS- 
50628C.  Electronic  comments  on  this 
proposed  rule  may  be  filed  oaUne  at 
many  Federal  Depository  Libraries. 

List  ofSubiecU  in  40  CFR  Fart  721 

Environmental  protection.  Chemicals. 
Hazardous  substances.  Reporting  and 
recordkeeping  requirements. 

Dated:  October  19. 1998. 

Want  PiHMimthy, 

Acting  Director.  Chemical  Control  Division. 
Office  of  Pollution  Prevention  and  Toxics. 

[FR  [)oc.  98-28619  Filed  10-23-98:  8:45  ami 
■LLMOCCWi 


DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

49  CFR  Part  571 

[Dodwt  Number  NHTSA-SS^4S7a] 

School  Bus  Roaeardi  Plan 

AGENCY:  National  Highway  Traffic 
Safety  AdministraUon  (NHTSA).  DOT. 
ACTION:  Request  for  comments. 


;  On  August  7. 1998.  NHTSA 

sent  to  Congress  a  report  titled,  "School 
Bus  Safety:  Safe  Passage  for  America's 
Childrm."  The  report  outlined 
NHTSA's  current  and  future  actions  on 
school  bus  safety.  A  comprehensive 
research  plan  ftx  the  next  generation  of 
occupant  protection  in  school  buses  was 
announced.  This  notice  seeks  comments 


57090 


Fedwal  Register /Vol.  63.  No.  206 /Monday.  October  26.  1998 /Proposed  Rules 


and  infonnation  pertinent  to  the 
execution  of  that  plan.  A  copy  of  this 
report  is  available  on  NHTSA's  web  site 
at:  http://www.nhtsa.dot.gov/people/ 
injury /buses/schbus/schbussafe.html. 
Every  year,  approximately  440,000 
public  school  buses  travel  about  4.3 
billion  miles  to  transport  23.5  million 
children  to  and  from  school  and  school- 
related  activities.  The  school  bus 
occupant  fatality  rate  of  0.2  fatalities  per 
100  million  vehicle  miles  traveled 
(VMT)  is  much  lower  than  the  rates  for 
passenger  cars  (1.5  per  100  million 
VMT)  or  light  trucks  and  vans  (1.3  per 
100  million  VMT).  School  bus 
transportation  is  one  of  the  safest  forms 
of  transportation  in  the  United  States. 
On  average,  nine  school  bus  occupants 
per  year  die  in  school  bus  crashes. 
While  each  of  these  fatalities  is  tragic, 
the  numbers  of  fatalities  among  school 
bus  occupants  are  extremely  small  when 
compared  to  those  in  other  types  of 
motor  vehicles.  For  example,  in  1997. 
five  passenger  occupants  in  a  school  bus 
body-type  of  vehicle  died  in  a  crash. 
During  the  same  year.  4.811  children 
between  the  ages  of  5  and  18  died  in  all 
other  types  of  motor  vehicles. 

This  excellent  safety  record  of  school 
buses  notwithstanding.  NHTSA  believes 
that  school  transportation  should  be 
held  to  the  highest  levels  of  safety,  since 
such  transportation  involves  the 
Nation's  most  precious  cargo — children 
who  represent  our  future. 

Even  though  compartmentalization 
has  proven  to  be  an  excellent  concept 
for  injury  mitigation,  the  agency  has 
initiated  an  extensive  research  program 
to  develop  the  next  generation  occupant 
protection  system.  The  objective  of 
NHTSA's  Research  Plan  is  to 
scientiBcally  determine  the  real-world 
effectiveness  of  current  Federal 
requirements  for  school  bus  occupant 
crash  protection,  evaluate  alternative 
occupant  crash  protection  systems  in 
controlled  laboratory  tests  that  represent 
the  types  of  real-world  school  bus 
crashes,  and  based  on  the  findings, 
propose  the  next  generation  of  occupant 
protection  requirements  for  school 
buses.  Each  system  studied  must  meet 
all  of  the  following  criteria:  is  likely  to 
reduce  the  total  number  of  injuries  or 
fatalities  associated  with  school  bus 
crashes,  provides  protection  to  the 
whole  range  of  occupants  who  are 
transported  in  schools  buses,  is 
technologically  feasible,  is  reasonable  in 
cost,  and  does  not  substantially  reduce 
the  occupant  capacity  of  school  buses  or 
substantially  inhibit  emergency 
evacuation. 

DATES:  Comments  must  be  received  by 
December  28.  1998. 


All  written  comments  should  refer  to 
the  docket  number  and  notice  number 
in  the  heading  of  this  notice  and  be 
submitted,  preferably  10  copies,  to:  DOT 
Docket  Management  Facility,  U.S. 
Department  of  Transportation,  Room 
FL-01.  400  7th  Street.  SW,  Washington, 
DC  20590.  The  docket  is  open  to  the 
public  from  10:00  am  to  5  pm,  Monday 
through  Friday. 

FOR  FURTHER  MFORMATKM  CONTACT: 
Linda  McCray.  Office  of  Vehicle  Safety 
Research.  NRD-11.  NHTSA.  400  7th 
Street.  SW.  Washington,  DC  20S90 
(telephone  202-366-6375,  Fax:  202- 
366-7237). 

SUPPIEMENTARY  INFORMATION:  The 
primary  means  of  occupant  protection 
for  large  school  buses  is  a  concept 
known  as  compartmentalization — 
strong,  well  padded,  well  anchored, 
high  backed,  closely  spaced  seats.  Even 
though  compartmentalization  has 
proven  to  be  an  excellent  concept  for 
injury  mitigation,  the  agency  has 
initiated  a  research  program  to  develop 
the  next  generation  of  occupant 
protection  for  school  bus  passengers. 
This  comprehensive  program  will 
evaluate  alternative  occupant  crash 
protection  systems  in  controlled 
laboratory  tests  that  represent  the  types 
of  real  world  school  bus  crashes  that 
produce  injuries  to  passengers.  A  key 
component  of  this  program  will 
necessarily  be  a  thorough  search  for 
better  crash  data.  Existing  state  and 
school  systems  records  will  be  searched 
for  dociunentation  on  school  bus 
crashes  involving  fatalities/injuries  tmd 
specific  crashes  in  which  lap  belts  were 
used.  Those  crash  data  will  be  vital  to 
defining  the  test  conditions  that  best 
simulate  the  most  injurious  school  bus 
crashes.  Alternative  systems  will  be 
tested  and  evaluated  for  their  ability  to 
protect  the  full  range  of  sizes  of  school 
bus  occupants.  The  systems  tested  must 
not  significantly  reduce  the  occupant 
capacity  of  the  bus  or  significantly 
restrict  emergency  egress.  If  it  is 
determined  that  all  Oiese  criteria  can  be 
met,  the  agency  will  consider  upgrading 
its  occupant  protection  standards. 

School  Bus  Research  Plan 

Research  will  be  conducted  in  three 
(3)  phases:  Phase  I — Problem  Definition. 
Phase  II — Test  Procedure  Development, 
and  Phase  III— Testing  and  Validation. 

Phase  I:  Problem  Definition  will 
consist  of  analyzing  NHTSA's  Fatah ty 
Analysis  Reporting  System  (PARS). 
General  Estimates  System  (GES)  and 
National  Automotive  Sampling  System 
databases  for  school  bus  crashes  and 
corresponding  injuries,  a  literature 
search  for  existing  school  bus  related 


research  (listed  above),  identification  of 
safety  systems  that  are  ciinently 
available  or  will  be  in  near  term,  and  in- 
depth  special  investigations  of  existing 
state  and  school  system  records  on  bus 
crashes  involving  fatalities/injuries  and 
specific  crashes  in  which  occupants 
wore  lap  belts.  The  agency  will  conduct 
a  detailed  review  of  crash  data  to 
upgrade  existing  data  to  better  define 
crashes  that  produce  injury  to 
occu{>ants.  The  answers  tathe  following 
items  will  be  of  help  to  the  agency  in 
determining  its  future  coiuse  of  action 
with  respect  to  school  buses. 

1.  While  the  agency  believes  that  it  is 
aware  of  most  of  the  research  that  evaluates 
the  occupant  protection  in  school  buses,  the 
agency  is  interested  in  research  reports  that 
documents  the  testing  of  safety  devices  or 
systems  in  modem  school  buses. 

2.  The  agency  is  interested  in  investigating 
crashes  that  have  occxured  in  laige  school 
buses,  particularly  those  crashes  that  have 
resulted  in  injuries,  and  is  asking  for 
assistance  in  locating  detailed  information  on 
these  school  bus  crashes. 

3.  The  agency  is  also  interested  in 
investigating  crashes  that  have  occurred  in 
laige  and  small  school  buses  equippted  with 
lap  belts  and  is  asking  for  assistance  in 
locating  detailed  information  on  these  school 
bus  crashes. 

Phase  II:  Test  Procedure  Development 
will  consist  of  developing  test 
conditions  that  best  simidate  the  types 
of  school  bus  crashes  that  lead  to 
serious  injuries,  as  identified  through 
Phase  I  research.  Crash  "pulses"  will  be 
developed  by  conducting  full  scale 
school  bus  crash  testing  at  various 
impact  angles.  Using  the  derived  crash 
pulses,  a  sled  test  procedure  (crash 
simulation)  will  be  developed  and 
validated.  If  necessary,  new  occupant 
protection  countermeasures  will  be 
designed  and  developed,  either  by 
modifying  existing  systems  and 
components,  or  developing  new 
systems.  Preliminary  tests  to  verify  the 
systems  will  be  conducted  prior  to  final 
sled  testing.  A  sled  test  matrix  to 
evaluate  the  new  or  altered  occupant 
protection  systems  will  be  developed. 

In  order  to  ensure  that  any  safety 
enhancements/devices  tested  provide 
protection  to  the  whole  range  of  sizes  of 
people  that  school  buses  transport,  the 
agency  is  planning  to  use  available 
anthropometric  test  dummies  (ATDs) 
that  represent  the  six-year-old  child,  the 
5th  percentile  female  and  the  50th 
percentile  male. 

Safety  improvements  currently  imder 
consideration  for  testing  are  lap  belts, 
lap/torso  belts,  lap  bars,  bus  side  wall 
padding  and  armrests. 

4.  Since  lap  belts  have  been  required  in 
small  school  buses  far  some  time  now,  the 
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agency  is  also  interested  in  obtaining 
infonnation  on  whether  there  have  been  any 
lap  belt-caused  injuries  to  occupants  of  small 
school  buses. 

5.  The  agency  is  concerned  that  widening 
of  a  school  bus  seat  to  allow  for  the 
placement  of  armrests  will  require  that  the 
school  bus  body  be  made  wider  in  order  to 
iniiintain  the  Same  capacity.  Should  this  be 
a  serious  concern,  it  is  important  for  the 
t^geacy  to  know  the  extent  to  which  the 
widening  of  the  school  bus  seat  would  cause 
the  capacity  to  be  reduced  or  the  widening 
of  school  bus  body  would  cause 
maneuverability  problems. 

The  agency  is  also  interested  in 
obtaining  information  on  other  devices/ 
systems  that  may  improve  occupant 
protection  in  school  bus  crashes.  I^ease 
note.  NHTSA  does  not  have  legal 
authority  to  provide  appropriated  funds 
for  the  private  development  of 
commetcial  products.  Suggestions 
should  be  accompanied  by  a  statement 
of  the  rationale  fcv  the  suggested  device/ 
system  and  the  expected  consequences 
that  such  devices/systems  will  have  on 
adiool  bus  transportation.  Suggestions 
should  address  at  least  the  following 
oonsidentions: 
Administrative/compliance  burdens. 
Cost  eCbctivraiess, 
Costs  of  the  existing  regulation  and 
the  proposed  changes  to  consumers, 
Costs  of  testing  or  certification  to 
regulated  parties. 
Effects  cm  safety, 
Efiects  on  small  businesses. 
Enfwoeability  of  the  Mandard.  and 
Whether  the  suggestion  reflects  a 
"oonuncm  sense"  approach  to  solving 
the  problem 

Statements  should  be  as  specific  as 
possible  and  provide  the  best  available 
supporting  inftmnatiim.  Statements  also 
should  specify  whether  any  change 
lecommended  in  the  regulatory  process 
would  require  a  legislative  clumge  in 
NHTSA's  authority. 

Phase  ni:  Testing  and  Validation  will 
consist  of  testing  the  variotis  occupant 
protection  safety  systems  developed  or 
idoitified.  The  types  of  tests  to  be 
conducted  %vill  be  both  static  and 
dynamic.  Test  results  will  be  analyzed 
and  a  final  report  published. 

In  order  to  provide  few  a  more 
cmtroUed  environment  the  agency  is 
planning  to  evaluate  each  device/system 
by  conducting  crash  simulations  (sled 
tests). 


complete  submission,  including 
purportedly  confidential  business 
information,  shoiild  be  submitted  to  the 
Chief  Counsel,  NHTSA.  Room  5219.  at 
the  street  address  given  above,  and 
copies  bom  which  the  purportedly 
confidential  information  has  been 
deleted  should  be  submitted  to  the 
Docket  Section.  A  request  for 
confidentiality  should  be  accompanied 
by  a  cover  letter  setting  forth  the 
information  specified  in  the  agency's 
confidential  business  information 
regulation  (49  CFR  part  512.) 

All  comments  received  before  the 
close  of  business  on  the  comment 
closing  date  indicated  above  will  be 
considered.  Ccmunents  will  be  available 
for  inspection  in  the  docket 

After  the  closing  date.  NHTSA  will 
continue  to  file  relevant  information  in 
the  docket  as  it  becomes  available.  It  is 
therefore  recommended  that  interested 
perscms  continue  to  examine  the  docket 
for  new  materiaL 

Aolhariljr:  49  U.S.C  322. 30111.  SOUS. 
30117.  and  30166:  delegation  of  authority  at 
49  CPK  1.50. 

Issued:  October  20. 1998. 

Associate  Administrator  for  Safety 

Performance  Standards. 

(PR  Doc  98-28569  Filed  10-23-98;  8:45  am] 


Snhmisskwi  of  Comineats 

NHTSA  invites  written  comments 
from  all  interested  parties.  It  is 
requested  but  not  required  that  10 
copies  be  submitted. 

U  a  commenter  wishes  to  submit 
certain  infonnaticm  under  a  claim  of 
confidentiality,  three  copies  of  the 


DEPARTMENT  OF  TRANSPORTATION 

NaHoiMlHIglNMy  Trafflc  Safety 
Acknbitalrallon 

49  CFR  Pwls  571, 585. 587.  and  595 

IPoeM  Na  NHTSA  M-4406,  Noltoe  q 

Fedwal  Motor  Vehicle  SifMy 
StMidndt;  Occupant  Onah  Protodlon 

agency:  National  Highway  Traffic 
Safety  Administi«tian  (NHTSA).  DOT. 
ACTION:  Notice  of  public  meeting. 


r:  We  are  issuing  this  document 

to  announce  that  we  wiU  be  holding  a 
public  meeting  on  technical  issues 
relating  to  our  proposal  to  require 
advanced  air  bags.  The  purposes  of  oiu- 
public  meeting  are  to  review  and 
discuss  our  fi*^bniml  paper  on  proposed 
injury  criteria;  and  our  technical  paper 
on  crash  tests  and  other  tests. 
DATES:  We  will  hold  the  public  meeting 
on  November  23  and  24, 1998,  from  9.-00 
a.m.  to  5:00  p.m.  If  you  wish  to 
participate  in  the  meeting,  please 
contact  Clarice  Harper,  at  this  address  or 
telephone  number  listed  below,  by 
Novembo- 12, 1998.  If  you  plan  to 
present  a  statemwit  during  the  meeting. 


please  provide  a  copy  of  your  statement 
to  Mr.  Harper  by  November  16, 1998. 
A00RE88E8:  We  will  hold  the  public 
meeting  in  rotnn  2230  of  the  Nassif 
Building.  400  Seventh  St.;  S.W.. 
Washington.  D.C.  20590. 
FOR  RNOHER  mFOmAVOH  CONTACT: 
Claris  Harper.  Office  of 
Crashworthiness  Standards.  National 
Highway  Traffic  Safety  Administration. 
400  Seventh  St..  S.W..  Washington. 
D.C.  20590  (telephone  202-36&-2264: 
fax  202-493-2739). 
SUPPLEMBITAflY  MTORMATION: 

Background 

A.  Summary  of  Proposal  for  Advanced 
AirBags 

On  Septranber  18. 1998.  we  published 
in  tiie  Federal  Register  (63  FR  49958)  a 
notice  of  proposed  rulemaking  (NPRM) 
to  upgrade  Standard  No.  208.  Occupant 
Qash  Protection,  to  require  advanced 
air  begs.  The  advanced  air  bags  would 
be  required  in  some  new  passenger  cars 
and  light  trucks  beginning  September  1. 
2002,  and  in  all  new  can  and  light 
trudcs  beginning  September  1.  2005. 

The  goal  of  our  proposal  is  to  preserve 
and  enhance  the  benefits  of  air  bags 
while  T"'"'"''*'"e  the  risks.  We  are 
proposing  to  add  a  new  set  of 
requirements  to  prevent  air  bags  from 
causing  serious  injuries  and  to  expand 
the  existing  set  of  requirements 
intended  to  improve  the  abilify  of  air 
b^s  to  cushion  and  protect  occupants 
in  frontal  crashes. 

Our  proposals  include  several  new 
pfflftHi>!>*nni>  requirements  to  ensure  that 
the  advanced  air  bags  do  not  poee 
unreasonable  risks  to  out-of-position 
occupants.  To  ensure  that  the  new  air 
b^s  are  designed  to  avoid  causing 
serious  in|ury  to  a  broad  array  of 
occupants,  we  would  test  the  air  bags 
iiring  test  dummies  representing  12- 
mooth-old,  3-year-old,  and  e-year-old 
diildren  and  5th  percentile  aduh 
famales. 

We  are  also  proposing  requirements 
that  would  improve  the  abiUty  of  air 
b^s  to  cushion  and  protect  a  broader 
amy  of  belted  and  unbelted  oociqiants, 
including  small  women.  The  standard's 
current  dynamic  crash  test  requirements 
specify  the  use  of  50th  percentile  aduh 
inale  dimunies  only.  Under  our 
proposal,  we  would  also  use  5th 
percentile  aduh  female  dummies  in  the 
future.  The  weight  and  sire  of  these 
dummies  are  representative  of  not  ooly 
small  women,  but  also  many  teenagers. 

We  are  proposing  to  phase  out  tlM 
cunent  unbelted  sled  test  option  as 
requirem«its  for  advanced  air  bags  are 
phased  in.  This  would  mean  that 
vehicles  with  advanced  air  bags  would 
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be  required  to  be  certified  to  the 
unbelted  barrier  test  at  speeds  up  to  and 
including  30  mph. 

Finally,  we  are  proposing  new  and/or 
upgraded  injury  criteria  for  all  of  the 
standard's  test  requirements.  For 
example,  we  have  developed  injury 
criteria  and  seat  positioning  procedures 
that  we  believe  are  appropriate  for  small 
females.  Among  other  things,  we  are 
including  neck  injury  criteria,  since 
persons  close  to  the  air  bag  at 
deployment  are  at  greater  risk  of  neck 
injury.  We  are  also  proposing  to  upgrade 
the  current  chest  injiu^  criteria. 

B.  Technical  Papers 

In  support  of  our  proposal  to  require 
advanced  air  bags,  our  ORice  of 
Research  and  Development  prepared 
two  technical  papers.  One  paper  is  titled 
"Development  of  Improved  Injury 
Criteria  for  the  Assessment  of  Advanced 
Automotive  Restraint  Systems."  This 
paper  documents  the  proposed  injury 
criteria  for  specified  body  regions, 
including  both  the  rationale  and 
performance  limits  associated  with 
them  for  all  the  various  size  dummies 
included  in  the  proposal. 

The  second  paper  is  titled  "Review  of 
Potential  Test  Procedures  for  FMVSS 
No.  208."  This  paper  reviews  potential 
test  procedures  for  evaluating  frontal 
crash  worthiness,  including  full  frontal 
fixed  barrier  tests,  oblique  frontal  fixed 
barrier  tests,  sled  tests  with  a  generic 
crash  pulse,  frontal  fixed  offset 
deformable  barrier  tests,  perpendicular 
moving  deformable  barrier  tests,  oblique 
moving  deformable  barrier  tests,  and 
full  frontal  fixed  deformable  barrier 
tests. 

Public  Meeting  -' 

A.  Purposes 

The  purposes  of  the  meeting  are  to 
review  and  discuss — 

•  our  technical  paper  on  proposed 
injury  criteria:  and 

•  our  technical  paper  on  crash  tests 
and  other  tests. 

B.  Procedural  Matters  and  Agenda 

We  will  devote  the  first  day, 
November  23,  to  our  technical  paper  on 
proposed  injury  criteria  and  related 
issues.  The  second  day.  November  24, 
will  be  devoted  to  our  technical  paper 
on  crash  tests  and  other  tests  and  related 
issues.  If  you  plan  to  present  a  statement 
on  the  second  technical  paper,  please 
address  the  following  question  in  your 
statement:  Which  tests  best  replicate 
what  happens  in  motor  vehicles  during 


those  real  world  crashes  that  can  cause 
serious  or  fatal  injury? 

To  the  extent  that  participants 
recommend  alternatives  to  our  proposal, 
we  request  that  they  be  as  specific  as 
possible.  We  particularly  request  that 
any  participants  recommending  an 
alternative  to  the  unbelted  barrier  test 
address  the  issues  raised  by  Question  22 
in  the  NPRM  for  advanced  air  bags  (63 
FR  at  49982),  and  by  the  questions  in 
the  Appendix  to  that  NPRM  at  the  end 
of  section  C  (63  FR  at  50020). 

Each  day  will  have  two  sessions.  Each 
day's  morning  session  will  begin  with  a 
brief  presentation  by  the  agency, 
followed  by  presentations  by  public 
participants  concerning  technical 
issues.  We  will  determine  the  time 
available  for  individual  presentations 
based  on  the  number  of  persons  who 
submit  requests  to  participate  by  the 
November  12  deadline.  We  encoLuage 
parties  with  similar  points  of  view  to 
coordinate  their  presentations  to  avoid 
duplication. 

No  opportunity  will  be  afforded  the 
public  to  directly  question  participants 
in  the  meetings.  However,  the  public 
may  submit  written  questions  to  the 
presiding  panel  of  Federal  officials  for 
the  panel  to  consider  asking  of 
particular  participants.  The  presiding 
officials  reserve  the  right  to  ask 
questions  of  all  persons  making  oral 
presentations. 

The  agenda  for  the  public  meeting  is 
set  forth  below: 

Agenda  for  Public  Meeting  on 
Advanced  Air  Bags 

Day  One 

I.  Introduction 

Agency  presentation — Brief  overview 
of  NPRM  and  supporting  technical 
papers 

II.  Technical  paper  on  proposed  injury 

criteria 

A.  Agency  presentation  summarizing 
its  paper  analyzing  the  criteria 

B.  Presentation  by  public  of  prepared 
statements 


Day  Two 

ni.  Technical  paper  on  crash  tests  and 
other  tests — Which  tests  best 
replicate  what  happens  in  real 
world  crashes  that  can  cause 
serious  or  fatal  injury? 

A.  Agency  presentation  summarizing 
its  paper  analyzing  the  tests 

B.  Presentation  by  public  of  prepared 
statements 

To  facilitate  communication,  we  will 
provide  auxiliary  aids  (e.g.,  sign- 


language  interpreter,  braille  materials, 
large  print  materials  and/or  a 
magnifying  device)  to  participants  as 
necessary,  during  the  meeting.  Any 
person  desiring  assistance  of  auxiliary 
aids  should  contact  Mr.  Harper  no  later 
than  10  days  before  the  meeting.  For  any 
presentation  that  will  include  slides, 
motion  pictures,  or  other  visual  aids,  the 
presenters  should  bring  at  least  one 
copy  to  the  meeting  so  that  we  can 
readily  include  the  material  in  the 
public  record. 

We  will  place  a  copy  of  any  written 
statement  in  the  docket  for  this 
rulemaking.  In  addition,  we  will  make 
a  verbatim  record  of  the  public  meeting 
and  place  a  copy  in  the  docket. 

C  Availability  of  Relevant  Documents 

The  September  18  proposal  for 
advanced  air  bags  and  the  two  technical 
papers  have  been  placed  in  the  docket. 
You  may  either  visit  the  docket  in 
Washington.  DC.  or  by  the  Web. 

The  docket  is  located  at  Room  PL- 
401.  400  Seventh  Street.  S.W., 
Washington,  DC..  Docket  hours  are'9 
a.m.  to  5  p.m.,  Monday  through  Friday. 
The  Docket  Management  wetraite  is  at 
"http://dms.dot.gov/".  You  should 
search  for  docket  number  4405. 

The  September  18  proposal 
(typewritten  version)  and  the  two 
technical  papers  are  also  available  on 
NHTSA's  website.  The  address  for  this 
site  is  "http://www.nhtsa.dot.gov/". 
You  should  select  "Advanced  Air  Bags" 
under  "Popular  Information." 

D.  Written  Comments 

If  you  wish  to  submit  written 
comments  on  the  issues  discussed  at  the 
meeting,  please  combine  them  with 
your  written  comments  on  our 
September  18  proposal  for  advanced  air 
bags.  The  comment  closing  date  for 
written  comments  on  the  proposal  is 
December  17, 1998.  We  set  forth 
procedures  related  to  the  submission  of 
written  comments  in  our  proposal. 

List  of  Subjects  in  49  CFR  Part  571 

Imports,  Motor  vehicle  safety.  Motor 
vehicles. 

Authority:  49  U.S.C.  322,  30111.  30115, 
30117  and  30166:  delegation  of  authority  at 
49  CFR  1.50. 

Issued  on:  October  20, 1998. 
L.  Robert  Sbelton. 

Associate  Administrator  for  Safety 
Performance  Standards. 
IFR  Doc.  98-28522  Filed  10-21-98: 10:30  am) 
BM-UNO  cooc  4«io-sa-p 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmoapheric 
Admlniatration 

50  CFR  Parta  285, 630.  and  678 
p.D.  0716988(2)] 
raN  0648-AJ67 

Atlantic  Highly  Migratory  Spaciaa 
Fiaheries 

agency:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA). 

Commerce. 

ACTKJN:  Notice  of  availability  of  a  draft 

fishery  management  plan  (FMP);  request 

for  comments. 

SUMMARY:  NMFS  announces  the 
submission  of  the  draft  Fishery 
Management  Plan  for  Atlantic  Highly 
Migratory  Species  (HMS)  for  Secretarial 
review.  The  draft  HMS  FMP  integrates 
existing  management  for  the  Atlantic 
timas.  swordfish,  and  shark  fisheries, 
defines  overfishing  criteria,  develops 
rebuilding  management  strategies, 
describes  and  identifies  essential  fish 
habitat  (EFH),  and  establishes 
framework  procedures  for  regulatory 
changes. 

DATES:  Written  comments  on  the  draft 
HMS  FMP  must  be  received  on  or  before 
January  25, 1999. 

AODMESSES:  Written  comments  on  the 
draft  HMS  FMP  should  be  sent  to.  and 
copies  of  the  document  are  available 
from.  Rebecca  Lent.  Chief.  Highly 
Migratory  Species  Management 
Division,  NMFS,  1315  East-West 
Highway,  Silver  Spring,  MD,  20910. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sarah  McUughlin  at  (301)  713-2347. 
SUPPLEMENTARY  INFORMATION:  Beginning 
January  1, 1992,  the  Secretary  of 
Commerce  (Secretary)  was  granted  the 
authority  to  manage  Atlantic  timas 
under  the  Magnuson-Stevens  Fishery 
Conservation  and  Management  Act 
(Magnuson-Stevens  Act,  16  U.S.C.  1801 
et  seq.).  To  date,  no  FMP  has  been 
implemented  for  timas,  and  Atlantic 
tunas  have  been  managed  under  the 
authority  of  the  Atlantic  Tunas 
Convention  Act  (ATCA,  16  U.S.C.  971  et 
seq.).  Atlantic  timas  regulations  are 
found  at  50  CFR  part  285.  The  Atlantic 
swordfish  fishery  is  managed  under  an 
FMP  implemented  on  September  18. 
1985.  and  its  implementing  regulations 
at  50  CFR  part  630,  under  the  authority 
of  the  Magnuson-Stevens  Act  and 
ATCA.  Atlantic  sharks  are  managed 
under  an  FMP,  implemented  on 
February  25, 1993,  under  the  authority 
of  the  Magnuson-Stevens  Act,  with 


regulations  published  at  50  CFR  part 
678. 

Upon  implementation  of  the  HMS 
FMP.  the  Secretary  will  issue  Atlantic 
tunas  and  North  Atlantic  swordfish 
regulations  under  the  authority  of  both 
the  Magnuson-Stevens  Act  and  ATCA. 
Regulations  issued  under  the  authority 
of  ATCA  carry  out  the  recommendations 
of  the  International  Commission  for  the 
Conservation  of  Atlantic  Tunas  (ICCAT). 
The  South  Atlantic  swordfish  stock  is 
not  included  in  this  draft  FMP  because 
its  range  does  not  extend  into  the 
Exclusive  Economic  Zone  of  the  United 
States.  Therefore,  the  South  Atlantic 
swordfish  will  be  managed  solely  under 
ATCA.  Because  Atlantic  sharks  are  not 
subject  to  ICCAT  management 
recommendations,  they  wiU  continue  to 
be  managed  solely  under  authority  of 
the  Magnuson-Stevens  Act. 

If  approved,  the  HMS  FMP  will 
integrate  management  for  Atlantic 
tunas,  swordfish.  and  sharks,  replacing 
the  existing  FMPs.  This  draft  FMP  was^ 
developed  in  coordination  with  the 
development  of  Amendment  1  to  the 
AUantic  Billfish  FMP.  TTie  HMS  FMP 
will  define  overfishing  status 
determination  criteria,  which  designate 
western  Atlantic  bluefin  tuna,  Noil^ 
Atlantic  swordfish.  and  large  coastal 
sharks  of  the  Atlantic  as  overfished. 
NMFS  has  developed  a  domestic 
rebuilding  strategy  that  identifies 
biomass  and  fishing  mortality  targets, 
and  proposes  a  suite  of  management 
alternatives  designed  to  reduce  fishing 
mortality,  bycatch.  and  bycatch 
mortality.  Preferred  alternatives  include 
measures  to  rebuild  overfished  fisheries 
in  timeframes  consistent  with 
guidelines  for  implementation  of 
national  standard  1  of  the  Magnuson- 
Stevens  Act.  to  control  fishing  effort  and 
allocate  domestic  landing  quotas,  and  to 
address  issues  of  safety  at  sea, 
enforcement,  permitting,  reporting,  and 
catch  monitoring.  NMFS  does  not 
identify  a  preferred  alternative  for 
bluefin  tuna  stock  rebuilding  in  the 
draft  FMP  because  new  information  on 
stock  status  and/or  recovery  trajectories 
fit>m  the  recent  1998  assessment,  as  well 
as  negotiations  at  the  1998  ICCAT 
meeting,  could  result  in  development  of 
new  rebuilding  alternatives  for  the 
bluefin  tuina  stock.  The  preferred 
alternative  for  bluefin  tuna  rebuilding 
will  be  identified  following  the 
November  1998  ICCAT  meeting.  NMFS 
will  pubUsh  the  preferred  alternative 
and  associated  analyses  as  an 
addendum  to  the  draft  FMP.  and  will 
propose  measures  to  implement  the 
preferred  alternative  in  a  separate 
rulemaking.  In  addition.  EFH  is 


described  and  identified  for  Atlantic 
tunas,  sharks,  and  swordfish. 

All  existing  management  measures  are 
retained  under  the  draft  FMP. 
Modifications  to  measures  are  proposed 
as  preferred  alternatives.  Should  NMFS 
determine  that  further  changes  are 
necessary  once  the  FMP  is  final,  they 
will  he  made  through  the  FMP 
amendment  process  or  through 
rulemaking  as  descrilied  in  the  FMP  . 
framework  provisions. 

In  a  separate  document  to  be 
published  in  the  Federal  Register, 
NMFS  will  propose  regulations  to 
implement  the  preferred  alternatives 
specified  in  the  draft  HMS  FMP.  During 
the  comment  period  on  the  proposed 
rule,  NMFS  will  hold  public  hearings  on 
the  draft  FMP  and  on  the  proposed 
Implementing  regulations.  The  dates 
and  locations  of  these  public  hearings 
will  be  published  in  the  Federal 
Register  at  a  later  date.  In  addition  to 
the  other  measures.  NMFS  specifically 
requests  comments  on  the  designation 
of  Sargassum  as  EFH  for  Atlantic  HMS, 
and  on  the  effect  of  spotter  plane  use  on 
bluefin  tuna  catch  rates.  The  draft  FMP 
does  not  propose  measures  relating  to 
spotter  planes:  however,  NMFS  is 
conducting  further  analyses  and  is 
collecting  information  on  the  issue. 
NMFS  also  seeks  determinations  from 
coastal  states  on  whether  the  preferred 
management  measures  would  be 
consistent  with  the  existing  or  planned 
state  regulations  and  should  be 
applicable  in  state  waters.  All  comments 
on  the  FMP  or  on  the  proposed  rule 
during  their  respective  comment 
periods  will  be  addressed  in  the  final 
rule. 

Antfaority:  16  U.S.C  1801  et  seq.  and  16 
U.S.C  971  et  seq. 

Dated:  October  21, 1998. 
Gary  C  Matlock. 

Director.  Office  of  SastainaMe 
Fisheries.National  Marine  Fisheries  Service. 
[FR  Doc.  98-28602  Filed  10-21-98:  1:16  pm| 
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DEPARTMENT  Of  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50CFRPart679 

P.O.  ioi49eq 

WW  064S  A  JSO 

Flshariaa  of  tlia  Exclusive  Economic 
Zona  off  Aiaaka;  Amendment  56  to  the 
Fishery  Management  Plan  for 
Qroundflah  of  the  Quif  of  Aiaaka  and 
Amendment  56  to  the  Fiahery 
Management  Plan  for  ttie  Qroundfish 
Fishery  of  tt>e  Bering  Sea  and  Aleutian 
Islanda  Araa 

AQCNCV:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA). 
Commerce. 

ACTION:  Notice  of  availability;  request 
for  comments. 

SUMMARY:  The  North  Pacific  Fishery 
Management  Council  (Council)  has 
submitted  Amendment  56  to  the  Fishery 
Management  Plan  for  Groundfish  of  the 
Gulf  of  Alaska  and  Amendment  56  to 
the  Fishery  Management  Plan  for  the 
Groundfish  Fishery  of  the  Bering  Sea 
and  Aleutian  Islands  Area  (FMPs). 
These  amendments  would  revise  the 
definition  of  overfishing  levels  (OFL)  for 
groundfish  species  or  species  groups  in 
the  FMPs.  This  action  is  necessary  to 
revise  the  definition  of  OFL  for 
consistency  with  the  Magnuson-Stevens 
Fishery  Conservation  and  Management 
Act  (Magnuson-Stevens  Act)  and  is 
intended  to  advance  the  Council's 
ability  to  achieve,  on  a  continuing  basis, 
the  optimum  yield  from  fisheries  under 
its  authority.  NMFS  is  requesting 
comments  from  the  public  on  the 
proposed  amendments,  copies  of  which 
may  be  obtained  from  the  Council  (See 
ADDRESSES). 

DATES:  Comments  on  Amendments  56/ 
56  must  be  submitted  by  December  28. 
1998. 

ADDRESSES:  Comments  on  the  proposed 
amendments  should  be  submitted  to 
Sue  Salveson,  Assistant  Regional 
Administrator  for  Sustainable  Fisheries. 
Alaska  Region.  NMFS.  P.O.  Box  21668. 
Juneau.  Alaska.  99802,  Attn:  Lori 
Gravel,  or  delivered  to  the  Federal 
Building.  709  West  9th  Street.  Juneau, 
AK.  Copies  of  Amendments  56/56  and 
the  Environmental  Assessment  prepared 
for  the  proposed  amendments  are 
available  from  the  North  Pacific  Fishery 
Management  Council.  605  West  4th 
Ave..  Suite  306.  Anchorage,  AK  99501- 
2252:  telephone  907-271-2809. 


FOR  FURTHER  INFORMATION  CONTACT: 
James  Hale,  907-586-7228. 
SUPPLEMENTARY  INFORMATION: 

Background 

The  Magnuson-Stevens  Act  requires 
that  each  Regional  Fishery  Management 
Council  submit  any  fishery  management 
plan  or  plan  amendment  it  prepares  to 
NMFS  for  review  and  approval, 
disapproval,  or  partial  approval.  The 
Magnuson-Stevens  Act  also  requires 
that  NMFS.  after  receiving  a  fishery 
management  plan  or  amendment, 
immediately  publish  a  notice  in  the 
Federal  Register  that  the  fishery 
management  plan  or  amendment  is 
available  for  public  review  and 
comment.  This  action  constitutes  such 
notice  for  Amendments  56/56  to  the 
FMPs.  NMFS  will  consider  the  public 
comments  received  during  the  comment 
[>eriod  in  determining  whether  to 
approve,  disapprove,  or  partially 
approve  these  amendments. 

Section  301(a)  of  the  Magnuson- 
Stevens  Act  establishes  national 
standards  for  fishery  conservation  and 
management.  All  fishery  management 
plans  must  be  consistent  with  those 
standards  for  approval  by  NMTS. 
National  standard  1  requires 
conservation  and  management  measures 
to  "prevent  overfishing  while  achieving, 
on  a  continuing  basis,  the  optimiun 
yield"  &t>m  fisheries  in  Federal  waters. 
National  Standard  2  requires  further 
that  conservation  and  management 
measures  be  based  on  the  host  scientific 
information  available. 

Prior  to  its  amendment  in  1996.  the 
Magnuson-Stevens  Act  did  not  define 
overfishing.  Advisory  national  standard 
guidelines  for  the  development  of 
fishery  management  plans  and 
amendments,  pursuant  to  section  301(b) 
of  the  Magnuson-Stevens  Act  and 
codified  at  50  CFR  pari  600.  required 
that  each  fishery  management  plan 
specify  an  obje«^ve  and  measurable 
definition  of  overfishing  for  each 
managed  stock  or  stock  complex.  The 
guidelines  further  required  that  an 
overfishing  definition  (1)  have  sufficient 
scientific  merit,  (2)  be  likely  to  protect 
the  stock  from  closely  approaching  or 
reaching  an  overfished  status.  (3) 
provide  a  basis  for  objective 
measurement  of  the  status  of  the  stock 
against  the  definition,  and  (4)  be 
operationally  feasible.  The  Council 
developed  such  an  objective  and 
measurable  definition  of  overfishing 
and.  in  1991.  implemented  that 
definition  under  Amendments  16  and 
21  to  the  FMPs  (56  FR  2700.  January  24. 
1991). 

In  1996.  with  increased 
understanding  of  the  reference  fishing 


mortality  rates  used  to  determine 
Acceptable  Biological  Catches  (ABCs) 
and  OFLs,  the  Council  recommended, 
and  NMFS  approved,  the  existing 
definition  of  overfishing:  A  &-tiered 
system  accommodating  different  levels 
of  reliable  information  available  to 
fishery  scientists  for  determining  OFLs. 
Fishery  scientists  use  the  equations 
bom  an  appropriate  tier  to  determine 
when  a  stock  is  overfished  according  to 
the  reliability  of  information  available. 
The  6-tiered  system  accomplishes  three 
basic  functions:  (1)  It  compensates  for 
uncertainty  in  estimating  fishing 
mortality  rates  at  a  level  of  maximum 
sustainable  yield  (MSY)  by  estabUshing 
fishing  mortality  rates  more 
conservatively  as  biological  parameters 
become  more  imprecise;  (2)  it  relates 
fishing  mortality  rates  directly  to 
biomass  for  stocks  below  target 
abundance  levels,  so  that  fishing 
mortality  rates  {all  to  zero  should  a 
stock  become  critically  depleted;  and  (3) 
it  maintains  a  buffer  between  ABC  and 
the  overfishing  level.  Further 
information  and  background  on  the  OFL 
definition  contained  in  Amendments 
44/44  may  be  found  in  the  Notice  of 
Availability  published  at  61  FR  54145 
on  October  17, 1996. 

Revised  Definition  of  OFL 

On  October  11, 1996,  the  President 
signed  into  law  the  Sustainable 
Fisheries  Act  (Public  Law  104-297), 
which  made  numerous  amendments  to 
the  Magnuson-Stevens  Act.  The 
amended  Magnuson-Stevens  Act  now 
defines  the  terms  "overfishing"  and 
"overfished"  to  mean  a  rate  or  level  of 
fishing  mortality  that  jeopardizes  the  — ^ 
capacity  of  a  fishery  to  produce  the 
maximum  sustainable  yield  (MSY)  on  a 
continuing  basis  (§  3(29)),  and  requires 
that  all  fishery  management  plans: 

"Specify  objective  and  measurable  criteria 
for  identifying  when  the  fishery  to  which  the 
plan  applies  is  overfished  (with  an  analysis 
of  how  the  criteria  were  determined  and  the 
relationship  of  the  criteria  to  the 
reproductive  potential  of  stocks  of  fish  in  that 
fishery)  and,  in  the  case  of  a  fishery  which 
the  Council  or  the  Secretary  has  determined 
is  approaching  an  overfished  condition  or  is 
overfished,  contain  conservation  and 
management  measures  to  prevent  overfishing 
and  rebuild  the  fishery"  ($303  (a)(10)). 

The  Magnuson-Stevens  Act  further 
requires  Regional  Fishery  Management 
Councils  to  submit  amendments,  by 
October  11. 1998.  that  would  bring 
fishery  management  plans  into 
compliance. 

In  April  1998,  the  Council  and  its 
Advisory  Panel  and  Scientific  and 
Statistical  Committee  (SSC)  reviewed  a 
draft  analysis  of  alternatives  for  revising 
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the  existing  OFL  definitions.  On  May  1, 
1998,  NMFS  published  revised  advisory 
national  standard  guidelines  to  assist 
Regional  Fishery  Management  Coimcils 
in  updating  FMPs  for  consistency  with 
this  definition  of  overfishing  and  with 
other  provisions  of  the  amended 
Magnuson-Stevens  Act.  In  Jvme  1998, 
the  Cotmcil  recommended  the  present 
proposed  amendments  to  the  FMPs. 

The  Magnuson-Stevens  Act  and  the 
revised  guidelines  constitute  a 
significant  policy  shift  in  the  treatment 
of  MSY.  MSY  represents  the  largest 
long-term  average  catch  or  yield  that  can 
be  taken  from  a  stock  or  stock  complex 
imder  prevailing  ecological  and 
enviroiunental  conditions.  The 
guidelines  indicate  that  MSY.  treated  as 
a  target  strategy  under  the  current  FMP 
definition  of  overfishing,  should 
represent  a  limit  rather  than  a  target 
This  means  that  "limit"  harvest 
strategies  (such  as  the  rules  used  to 
specify  OFL)  should  result  in  a  long- 
term  average  catch  that  approximates 
MSY,  and  that  "target"  harvest 
strategies  (such  as  the  rules  used  to 
specify  ABC)  should  result  in  catches 
that  are  substantially  more  conservative 
than  the  limit.  Because  tiers  2-4  of  the 
ciurent  FMP  definition  of  overfishing 
could  be  interpreted  as  treating  MSY  as 
a  target  rather  than  as  a  limit. 
Amendments  56/5§  would  revise  tiers 
2—4  as  follows. 

Tiers  2-4  cturently  depend  on  reliable 
point  estimates  of  certain  fishing 
mortality  rates  designated  as  F3o«  and 
F4o»  — rates  of  fishing  that  reduce  the 
amount  of  spawning  contributed  by  an 
average  fish  over  the  course  of  its 
lifetime  to  30  percent  and  40  percent, 
respectively,  of  the  amoimt  that  would 
be  contributed  in  the  absence  of  fishing. 
F301.  represents  a  fishing  rate  arrived  at 
by  scientists  and  used  by  fisheries 
managers  in  the  recent  past  to  serve  as 
a  warning  point  that  the  MSY  rate  has 
probably  already  been  exceeded  and 
that  any  further  increase  in  the  rate  of 
fishing  could  lead  to  overfishing. 
Amendments  56/56  would  revise  the 


default  value  torn  Fso*  to  the  more 
conservative  estimate  of  Fas*-  Tier  2 
currently  sets  the  OFL  rate  equal  to 
MSY  inflated  by  a  ratio  of  the  fishing 
mortality  rates  of  Fjo*  to  F40*  and  sets 
the  target  ABC  rate  at  less  than  or  equal 
to  the  MSY  rate.  This  tier  is  proposed 
to  be  revised  to  set  the  OFL  limit  equal 
to  the  MSY  rate  and  set  the  ABC  rate  at 
less  than  or  equal  to  MSY  reduced  by 
the  ratio  of  fishing  mortality  rates  F4o» 

to  F35*. 

The  advisory  guidelines  interpret  the 
new  statutory  definition  of  overfishing 
by  determining  a  stock  to  be  overfished 
whenever  it  falls  below  a  "minimum 
stock  size  threshold"  (MSST).  The 
MSST  is  defined,  in  part,  on  the  basis 
of  a  stock's  ability  to  rebuild  within  10 
years  if  fished  at  the  maximum 
allowable  level  (i.e.,  if  catch  were  to 
equal  the  OFL  in  each  of  the  next  10 
years).  This  approach  provides 
additional  protection  for  the 
environment  by  assuring  that  remedial 
action  is  taken  when  stock  size  falls 
below  the  MSY  level. 

However,  the  Council  and  its  SSC 
foimd  that  specification  of  an  MSST 
does  not  seem  warranted  in  the  case  of 
Gulf  of  Alaska  and  Bering  Sea  and 
Aleutian  Islands  groimdfish.  The 
Coimcil's  approach  of  using  a  biomass- 
based  policy  that  reduces  fishing 
mortality  as  stocks  decrease  in  size  was 
selected  to  provide  for  automatic 
rebuilding.  The  principal  requirement 
for  a  stock  that  falls  below  its  MSST  is 
that  it  be  harvested  with  a  strategy 
designed  to  rebuild  it  within  the 
statutory  time  frame  of  10  years.  Given 
the  SSC's  belief  that  the  current  stock 
assessment  approach  is  sufficient  to 
assiu«  that  harvest  levels  provide  for 
rebuilding  within  10  years,  the  Council 
and  the  SSC  viewed  the  specification  of 
an  MSST  as  unnecessary.  Thus, 
assiuning  that  the  SSC  is  correct  in  its 
finding  that  the  current  approach 
automatically  assures  sufficient 
rebuilding  within  10  years,  specification 
of  an  MSST  in  the  FMPs  would  not  be 
necessary. 


The  Director  of  the  Alaska  Fisheries 
Science  Center.  NMFS.  (Director)  has 
certified,  with  reservations,  that  the 
proposed  definition  of  overfishing 
complies  with  the  provisions  of  the 
guidelines  at  50  CFR  600.310(d)(5)  that 
an  overfishing  definition  (1)  hav* 
sufficient  scientific  merit.  (2)  contain 
the  criteria  for  specification  of  stock 
status  determination  provided  in  50 
CFR  600.310(d)(2).  (3)  provide  a  basis 
for  objective  measurement  of  the  status 
of  the  stock  against  the  criteria,  and  (4) 
be  operationally  feasible. 

This  proposed  overfishing  definition 
is  fundamentally  the  same  as  that 
implemented  by  Amendments  44/44  to 
the  FMPs;  the  scientific  merit, 
operational  feasibility,  and  provision  for 
objective  measurement  remain 
imchanged.  Hence,  the  rationale  for  the 
Director's  certification  imder  criteria  (1), 
(3).  and  (4)  above  remains  the  same  as 
discussed  in  the  Notice  of  Availability 
for  Amendments  44/44  published  at  61 
FR  54145  on  October  17. 1996. 

The  reason  that  the  proposed 
amendments  are  certified  with 
reservations  is  that  the  proposed 
overfishing  definition  lacks  the  MSST 
specified  by  50  CFR  600.310(d)(2).  but 
satisfies  the  intent  of  the  MSST  with 
features  that  accomplish  the  same 
objective.  Specifically,  the  proposed 
definition  would  autcnnatically  reduce 
the  fishing  mortality  rate  Iot  any  stocks 
that  fall  below  reference  abimdance 
levels  whenever  such  levels  can  be 
estimated.  Thus,  the  proposed 
definition  prevents  overfishing  and 
ensures  that  stocks  rebuild  to  those 
reference  levels  in  a  conservative 
fashion.  This  proposed  action  contains 
no  implementing  regulations. 

Dated:  October  20. 1998. 
Gary  C  Matlock. 

Director.  Office  of  Sustainable  Fisheries, 
National  Marine  Fisheries  Service. 
[FR  Doc.  9»-28600  Filed  10-23-98;  8:45  ami 
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This  sedion  of  the  FEDERAL  REGISTER 
contains  documents  other  than  rules  or 
proposed  rules  that  are  applicable  to  the 
public.  Notices  of  hearings  arxJ  investigations, 
convnittee  meetings,  agency  decisions  arxJ 
rulings,  delegations  of  authority,  filing  of 
petitions  and  applications  and  agerwy 
statements  of  organization  and  functions  are 
examples  of  documents  appearing  in  this 
section. 


DEPARTMENT  OF  COMMERCE 

Burvau  of  Export  Administration 

MiMriili  ProcMSlng  Equipmsnt 
Todintcal  Advisory  Committss;  Notico 
of  ParUalty  Clossd  Mssdng 

The  Materials  Processing  Equipment 
Technical  Advisory  Committee  will 
meet  on  November  17.  1998.  9:00  a.m.. 
Room  1617M-2.  in  the  Herliert  C. 
Hoover  Building.  14th  Street  between 
Pennsylvania  and  Constitution 
Avenues.  N.W..  Washington.  D.C.  The 
Committee  advises  the  Office  of  the 
Assistant  Secretary  for  Export 
Administration  with  respect  to  technical 
questions  that  affect  the  level  of  export 
controls  applicable  to  materials 
processing  equipment  and  related 
technology. 

Agenda 

General  Session 

1.  Opening  remarks  by  the  Chairman 

2.  Presentation  of  papers  or  comments 

by  the  public 

3.  Election  of  Committee  Chairman 

4.  Update  on  Wassenaar  Arrangement 

negotiations 

5.  Discussion  on  proposal  for  making 

Control  List  Category  2  more  "user 
friendly" 

Closed  Session 

6.  Discussion  of  matters  properly 

classified  under  Executive  Order 
12958.  dealing  with  the  U.S.  export 
control  program  and  strategic 
criteria  related  thereto. 
The  General  Session  of  the  meeting 
will  be  open  to  the  public  and  a  limited 
number  of  seats  will  be  available. 
Reservations  are  not  required.  To  the 
extent  that  time  permits,  members  of  the 
public  may  present  oral  statements  to 
the  Committee.  The  public  may  submit 
written  statements  at  any  time  before  or 
after  the  meeting.  However,  to  facilitate 
distribution  of  public  presentation 
materials,  the  Committee  suggests  that 


presenters  forward  the  materials  prior  to 
the  meeting  date  to  the  following 
address:  Ms.  Lee  Ann  Carpenter. 
Advisory  Committees  MS:3886C. 
Bureau  of  Export  Administration,  15th 
St.  &  Pennsylvania  Ave.  N.W.,  U.S. 
Department  of  Commerce,  Washington, 
DC.  20230. 

The  Assistant  Secretary  for 
Administration,  with  the  concurrence  of 
the  General  Counsel,  formally 
determined  on  December  3, 1997, 
pursuant  to  section  10(d)  of  the  Federal 
Advisory  Committee  Act,  as  amended, 
that  the  series  of  meetings  of  the 
Committee  and  of  any  Subcommittees 
thereof,  dealing  with  the  classified 
materials  listed  in  5  U.S.C.  552b(c)(l) 
shall  be  exempt  from  the  provisions 
relating  to  public  meetings  found  in 
section  10(a)(1)  and  (a)(3).  of  the  Federal 
Advisory  Committee  Act.  The  remaining 
series  of  meetings  or  portions  thereof 
will  be  open  to  the  public. 

A  copy  of  the  Notice  of  Determination 
to  close  meetings  or  portions  of 
meetings  of  the  Committee  is  available 
for  public  inspection  and  copying  in  the 
Central  Reference  and  Records 
InsfMCtion  Facility,  Room  6020.  U.S. 
Department  of  Conmierce.  Washington, 
D.C.  Z0230.  For  more  information, 
contact  Lee  Ann  Carpenter  on  (202) 
482-2583. 

Dated:  October  20. 1998. 
Laa  Ann  Caipentar, 
Committee  Liaison  Officer. 
(FR  Doc.  98-28628  Filed  10-23-98;  8:45  am) 
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DEPARTMENT  OF  COMMERCE 

National  Ocasnic  and  Atmoapharlc 
Administration 

P.O.  092898q 

Small  Takas  of  Marina  Mammals 
Incidantal  to  SpscMad  ActtvHlos; 
Construction  of  an  Offshor*  Platform 
In  itM  Baaufort  Saa 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS).  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Notice  of  receipt  of  application 
and  proposed  authorization  for  a  small 
take  exemption;  request  for  comments. 

SUMMARY:  NMFS  has  received  a  request 
frtim  the  BP  Exploration  (Alaska),  900 


East  Benson  Boulevard,  Anchorage,  AK 
99519  (BPXA)  for  an  authorization  to 
take  small  numbers  of  marine  mammals 
by  harassment  incidental  to 
construction  of  an  ofbhore  oil  platform 
and  subsea  pipeline  at  Northstar  in  the 
Beaufort  Sea  in  state  waters.  Under  the 
Marine  Mammal  Protection  Act 
(MMPA),  NMFS  is  requesting  comments 
on  its  proposal  to  authorize  BPXA  to 
incidentally  take,  by  harassment,  small 
numbers  of  marine  mammals  in  the 
above  mentioned  area  between 
December  1, 1998,  and  November  30, 
1999. 

DATES:  Comments  and  information  must 
be  received  no  later  than  November  25, 
1998. 

ADDRESSES:  Comments  on  the 
application  should  be  addressed  to 
Michael  Payne,  Chief,  Marine  Mammal 
Division.  Office  of  Protected  Resources. 
NMFS.  1315  East- West  Highway,  Silver 
Spring,  MD  20910-3225.  A  copy  of  the 
application  and  a  list  of  references  used 
in  this  document  may  be  obtained  by 
writing  to  this  address  or  by  telephoning 
one  of  the  contacts  listed  here.  A  copy 
of  the  draft  environmental  impact 
statement  (DEIS)  may  be  obtained  by 
contacting  the  U.S.  Army  Engineer 
District.  Alaska.  Regulatory  Branch.  P.O. 
Box  898,  Anchorage,  AK  99506-0898. 
FOR  FURTHER  INFORMATKM  CONTACT: 
Kenneth  R.  HoUingshead,  (301)  713- 
2055,  Brad  Smith,  (907)  271-5006, 
SUPPLEMENTARY  INFORMATKM: 

Background 

Section  101(a)(5)(A)  and  (D)  of  the 
MMPA  (16  U.S.C.  1361  et  seq.)  directs 
the  Secretary  of  Commerce  to  allowv 
upon  request,  the  incidental,  but  not 
intentional  taking  of  marine  mammals 
by  U.S.  citizens  who  engage  in  a 
specified  activity  (other  than 
commercial  fishing)  within  a  specified 
geographical  region  if  certain  findings 
are  made  and  either  regulations  are 
issued  or.  if  the  taking  is  limited  to 
harassment,  a  notice  of  a  proposed 
authorization  is  provided  to  the  public 
for  review. 

Permission  may  be  granted  if  NMFS 
finds  that  the  taking  will  have  a 
negligible  impact  on  the  species  or 
stockls)  and  will  not  have  an 
unmitigable  adverse  impact  on  the 
availability  of  the  species  or  stock(s)  for 
subsistence  uses  and  that  the 
permissible  methods  of  taking  and 
requirements  pertaining  to  the 
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monitoring  and  reporting  of  such  taking 
are  set  forth. 

On  April  10, 1996  (61  FR  15884), 
NMFS  pubUshed  an  interim  rule 
estabUshing.  among  other  things, 
procedures  for  issuing  incidental 
harassment  authorizations  (IHAs)  imder 
section  101(a)(5)(D)  of  the  MMPA  for 
activities  in  Arctic  waters.  For 
additional  information  on  the 
procedures  to  be  followed  for  this 
authorization,  please  refer  to  that 
document. 

Summary  of  Request 

On  August  14, 1998,  NMFS  received 
an  application  from  BPXA  requesting  a 
1-year  authorization  for  the  harassment 
of  small  niunbers  of  several  species  of 
marine  mammals  incidental  to 
construction  of  the  Northstar 
development  in  the  Alaskan  Beaufort 
Sea.  While  a  brief  description  of  the 
proposed  activity  is  provided  here,  a 
more  detailed  description  of  the  activity 
and  the  expected  impact  can  be  found 
in  the  appUcation  and  DEIS  (see 
ADDRESSES). 

BPXA  proposes  to  produce  crude  oil 
from  the  Northstar  Unit,  which  is 
located  between  2  and  8  miles  (mi)(3.2 
and  12.9  kilometers  (km))  offshore  frt>m 
Pt.  Stoikersen.  AK.  This  unit  is  adjacent 
to  the  Prudhoe  Bay  industrial  complex 
and  is  approximately  54  mi  (87  km) 
northeast  of  Nuiqsut,  a  Native  Alaskan 
community.  The  proposed  construction 
activity  during  the  period  of  the 
proposed  incidental  harassment 
authorization  includes  the  construction 
of  three  ice  roads,  one  from  either  West 
Dock  or  Pt.  Mclntyre  to  a  gravel  mine 
site,  a  second  from  a  gravel  mine  site  to 
Seal  Island  and  a  third  from  the  shore 
crosisng  of  the  pipeline  following  the 
pipeline  route  to  Seal  Island;  the 
construction  of  a  gravel  island  work 
surface  for  drilling  and  oil  production 
facihties;  and  two  pipelines,  one  to 
transport  crude  oil  and  one  for  gas  for 
field  injection.  NMFS  anticipates  that 
this  1-year  authorization  will  not  be 
continued  into  a  second  year  (if 
necessary  to  complete  construction)  but 
mil  instead  be  followed  by  a  set  of 
regulations  and  a  Letter  of 
Authorization,  under  section 
101(a)(5)(A)  of  the  MMPA,  governing 
incidental  takes  of  marine  mammals 
from  construction  and  operations  of  the 
Northstar  Development  and  other 
offshore  oil  and  gas  developments  in  the 
U.S.  Beaufort  Sea.  An  application  for  a 
small  take  authorization  under  section 
101(a)(5)(A)  of  the  MMPA  is  under 
development  by  BPXA. 

Ice-covered  Season:  Ice  road 
construction  will  take  place  during  the 
winter,  1998/99.  Ice  roads  constructed 


inside  the  barrier  islands  will  be 
bottom-fast  while  ice  roads  offshore  wrill 
be  on  artificially  thickened  floating  ice. 
Island  construction  will  be  at  the 
location  of  the  existing  man-made  Seal 
Island.  It  is  estimated  that 
approximately  16,800  lai^e-volume  haul 
trips  between  the  onshore  mine  site  and 
a  reload  area  in  the  vicinity  of  Egg 
Island  and  28,500  lighter  dump  truck 
trips  from  Egg  Island  to  Seal  Island  will 
be  necessary  to  transport  construction 
gravel  to  Seal  Island.  An  additional  300 
truck  trips  will  be  necessary  to  transport 
concrete-mat  slope  protection  materials 
to  the  island. 

Two  10-inch  (0.25  m)pipelines  are 
planned.  The  offshore  portions  will 
each  be  6  mi  (9.5  km)  in  length  and  will 
be  constructed  between  )anuary  and 
April.  1999.  Both  pipelines  will  be 
buried  together  in  a  common  trench  and 
backfilled.  Trenching  will  be  done  from 
thickened  ice  using  excavation  and 
construction  equipment.  This  work  is 
expected  to  be  completed  by  the  end  of 
April. 

Open-water  Season:  During  the 
summer  1999.  open  water  season.  BPXA 
expects  to  transport  the  drill  rig(s)  and 
some  of  the  process  and  production 
modules  to  Seal  Island  via  ocean-going 
barges.  In  addition,  barges  will  also  be 
used  to  support  construction  during  the 
summer,  and  helicopters  will  support 
drill  rig  installation  until  ice  roads  are 
constructed  next  winter.  Up  to  75  barge 
trips  are  expected  between  Prudhoe  Bay 
and/or  Endicott  to  Seal  Island  during 
the  open  water  season  Quly  to 
September,  1999).  By  August  31, 1999. 
all  island  and  pipeline  construction  and 
sheet  pile  and  slope  protection 
installation  operations  are  expected  to 
be  completed.  Operations  during 
September  will  be  limited,  and  barge 
transport  will  be  limited  to  waters  west 
of  Cross  Island,  minimizing  the 
possibiUty  for  interference  with 
subsistence  himting. 

Some  process  and  camp  modules  are 
scheduled  to  arrive  from  Anchorage  or 
the  Prudhoe  Bay  area  via  sealift  or  local 
barge  service  on  approximately  August 
15, 1999.  with  offloading  completed  by 
August  21. 1999.  A  drill  rig  is  scheduled 
to  he  moved  by  local  barge  to  the  island 
for  arrival  by  September  7, 1999.  with 
offloading  completed  by  September  30, 
1999.  Construction  activities  may 
continue  on  the  island  through  the 
autimui  and  early  winter  of  1999. 
Activities  on  and  near  the  island  during 
the  period  October  through  December 
will  depend  upon  progress  up  to  that 
time.  Some  of  the  construction  activities 
planned  for  earUer  months  may  need  to 
continue  during  the  autumn. 


Deacriptiaii  of  Habitat  and  Marine 
Mammal  Afliscted  by  the  Activity 

A  detailed  description  of  the  Beaufort 
Sea  ecosystem  and  its  associated  marine 
mammals  can  be  found  in  the  DEIS 
prepared  for  this  authorization  (Corps  of 
Engineers  (Corps),  1998).  This 
information  is  not  repeated  here  but  will 
be  considered  part  of  the  record  of 
decision  for  this  application.  A  copy  of 
the  I^S  is  available  upon  request  (see 
ADORESSES).Marine  Mammals 

The  Beaufort/Chukchi  Seas  support  a 
diverse  assemblage  of  marine  mammals, 
including  bowbead  whales  [Balaena 
mysUcetus),  gray  whales  (Eschrichtius 
ixi>ustus).  beluga  [Delphinaptenu 
leucas).  ringed  seals  {Phoca  hispida), 
spotted  seals  [Phoca  largha)  and 
bearded  seals  [Erignathus  barbatus). 
Descriptions  of  the  biology  and 
distribution  of  these  species  and  of 
others  can  be  found  in  several 
documents  (e.g..  Hill  et  al..  1997) 
including  the  BPXA  appUcation  and  the 
DEIS.  Please  refer  to  those  documents 
for  information  on  these  species.  For  the 
purpose  of  making  a  determination  that 
the  taking  by  this  activity  will  have  no 
man  than  a  neghgible  impact  on  the 
species  or  stock(s)  of  marine  mammals 
and  will  not  have  an  unmitigable 
adverse  im{>act  on  the  availabiUty  of  the 
species  or  stock(s)  of  marine  mammals 
for  subsistence  uses.  NMFS  adopts  the 
information  contained  in  these 
documents  as  part  of  its  record  of 
decision.  In  addition  to  the  species 
mentioned  in  this  paragraph.  Pacific 
walrus  and  polar  bears  also  have  the 
potential  to  be  taken.  Appropriate 
applications  for  taking  these  species 
imder  the  MMPA  have  been  submitted 
to  the  U.S.  Fish  and  Wildlife  Service  by 
BPXA. 

Potential  Effects  on  Marine  Mammals 

Sounds  and  non-acoustic  stimuh  will 
be  generated  by  vehicle  traffic,  ice- 
cutting,  pipeline  constructioD,  ofEshore 
trenching,  gravel  dtmiping.  sheet  pile 
driving,  and  vessel  and  heUcopter 
operations.  The  sounds  generated  from 
the  construction  operations  and 
associated  transportation  activities  will 
be  detectable  underwater  and/or  in  air 
some  distance  away  from  the  area  of  the 
activity,  depending  upon  the  nature  of 
the  sound  source,  ambient  noise 
conditions,  and  the  sensitivity  of  the 
receptor.  At  times,  some  of  these  sounds 
are  likely  to  be  strong  enough  to  cause 
an  avoidance  or  other  behavioral 
disturbance  reaction  by  small  numbers 
of  marine  mammals  or  to  cause  masking 
of  signals  important  to  marine 
mammals.  The  type  and  significance  of 
behavioral  reaction  is  likely  to  depend 
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on  the  species  and  season,  and  the 
behavior  of  the  animal  at  the  time  of 
reception  of  the  stimulus,  as  well  as  the 
distance  and  level  of  the  sound  relative 
to  ambient  conditions. 

In  winter  and  spring,  on-ice  travel  and 
construction  activities  will  displace 
some  ringed  seals  along  the  ice  road  and 
pipeline  construction  corridors.  BPXA 
plans  to  begin  winter  construction 
activities  prior  to  female  ringed  seals 
establishing  birthing  lairs  beginning  in 
late  March.  The  noise  and  general 
himian  activity  will  displace  female 
seals  away  from  activity  areas  that  could 
negatively  affect  the  female  and  young, 
if  birth  lairs  were  contstructed  there.  If 
construction  activities  are  initiated  in 
previously  undisturbed  areas  after 
March  20.  BPXA  will  be  required  to 
survey  the  area(s)  to  identify  and  avoid 
ringed  seal  lairs  by  a  minimum  of  50  m 
(164  ft).  Due  to  mitigation  and 
monitoring,  it  is  not  expected  that  any 
ringed  seab  will  be  killed  or  seriously 
injured  during  this  time. 

During  the  open-water  season,  all  six 
species  of  whales  and  seals  could 
potentially  be  exposed  to  vessel  or 
construction  noise  and  to  other  stimuli 
associated  with  the  planned  operations. 
Vessel  traflic  is  known  to  cause 
avoidance  reactions  by  whales  at  certain 
times  (Richardson  et  al.,  1995).  Pile 
driving,  helicopter  operations,  and 
possibly  other  activities  may  also  lead  to 
disturbance  of  small  numbers  of  seals  or 
whales.  In  addition  to  disturl>ance,  some 
limited  masking  of  whale  calls  or  other 
low-frequency  sounds  potentially 
relevant  to  bowhead  whales  could 
occur. 

BPXA  estimates  that  up  to  219  ringed 
seals  and  1  bearded  seal  may  be 
incidentally  harassed  during  the  ice- 
covered  period.  During  the  open-water 
season,  BPXA  estimates  that  up  to  319 
ringed  seals.  10  spotted  seals,  26 
bearded  seals,  23  bowhead  whales,  10 
gray  whales,  and  250  beluga  whales  may 
be  incidentally  harassed.  Because  of 
residency,  some  ringed  seals  may  be 
taken  by  harassment  more  than  once 
during  this  period.  Please  refer  to  the 
application  for  the  rationale  supporting 
these  estimated  harassment  takes  of 
individual  animals. 

Impacts  on  Affected  Species 

For  a  discussion  on  the  anticipated 
efiiBcts  of  ships,  boats,  aircraft,  and 
construction  activities  at  Northstar  on 
marine  mammals,  please  refer  to  the 
application  (BPXA,  1998).  NMFS 
proposes  to  adopt  this  information  as  a 
summarization  of  the  best  scientific 
information  available  on  this  subject. 


Effects  of  Activities  on  Habitat 

The  Northstar  Development  area  is 
not  known  to  be  an  area  of  concentrated 
mating  or  feeding  of  any  marine 
manomal  species.  Anticipated  impacts 
by  Northstar  construction  on  the  habitat 
include  temporarily  elevated  noise 
levels,  potential  bottom  disturbance  due 
to  additional  gravel  placement  on  Seal 
Island  and  pipeline  trenching  activities, 
and  the  permanent  loss  of 
approximately  86,130  m^  (926,250  ft^)  of 
habitat  due  to  island  reconstruction. 
These  effects  will -be  localized  at  the  site 
of  the  project. 

Effects  of  Activities  on  Subsistence 
Needs 

The  disturbance  and  potential 
displacement  of  bowhead  whales  and 
other  marine  mammals  by  sounds  bom 
vessel  traffic  and/or  on-island 
construction  activities  (e.g.,  impact 
hammering)  are  the  principle  concerns 
related  to  subsistence  use  of  the  area. 
The  harvest  of  marine  mammals  (mainly 
bowhead  whales,  ringed  seals,  and 
bearded  seals)  is  central  to  the  culture 
and  subsistence  economies  of  the 
coastal  North  Slope  communities 
(BPXA,  1998).  In  particular,  if  elevated 
noise  levels  are  displacing  migrating 
bowhead  whales  farther  ofEshore,  this 
could  make  the  harvest  of  these  whales 
more  difficult  and  dangerous  for 
hunters.  The  harvest  could  also  be 
affected  if  bowheads  become  more 
skittish  when  exposed  to  vessel  or 
impact-hammering  noise  (BPXA,  1998). 

Construction  activities  and  associated 
vessel  and  aircraft  (helicopter)  support 
are  expected  to  begin  in  ENscember  and 
continue  into  October  1999,  depending 
upon  ice  conditions.  Few  bowhead 
whales  approach  the  Northstar  area 
before  the  end  of  August,  and 
subsistence  whaling  generally  does  not 
begin  until  after  September  1  and  occura 
in  areas  well  east  of  the  construction 
site.  Therefore,  a  substantial  portion  of 
the  Northstar  development  will  be 
completed  when  no  bowhead  whales 
are  nearby  and  when  no  whaling  is 
underway.  Insofar  as  possible,  vessel 
and  aircraft  traffic  near  areas  of 
particular  concern  for  whaling  will  be 
completed  by  BPXA  before  the  end  of 
August.  No  impact  hanunering  will 
occur  during  the  period  when 
subsistence  hunting  of  migrating 
bowhead  whales  is  underway. 

Nuiqsut  is  the  community  closest  to 
the  area  of  the  proposed  activity,  and  it 
harvests  bowhead  whales  only  during 
the  fall  whaling  season.  In  recent  years, 
Nuiqsut  wbalen  typically  take  zero  to 
four  whales  each  season  (BPXA.  1998). 
Nuiqsut  whalera  concentrate  their 


efforts  on  areas  north  and  east  of  Cross 
Island,  generally  in  water  depths  greater 
than  20  m  (65  ft).  Cross  Island,  the 
principle  field  camp  location  for 
Nuiqsut  whalers,  is  located 
approximately  28.2  km  (17.5  mi)  east  of 
the  Northstar  construction  activity  area. 

Whalers  from  the  village  of  Kaktovik 
search  for  whales  east,  north,  and  west 
of  their  village.  Kaktovik  is  located 
approximately  200  km  (124.3  mi)  east  of 
Seal  Island.  The  westernmost  reported 
harvest  location  wa^  about  21  km  (13 
mi)  west  of  Kaktovik,  near  70<»10'N, 
144<>W  (Kaleak.  1996).  That  site  is 
approximately  180  km  (112  mi)  east  of 
Seal  Island. 

Whalers  from  the  village  of  Barrow 
search  for  bowhead  whales  much 
further  frt)m  the  Northstar  area,  >250  km 
(>1 75  mi)  west. 

Efiiects  of  Northstar  construction  on 
migrating  bowheads  are  not  expected  to 
extend  into  the  area  where  Nuqsut 
hunters  usually  search  for  bowheads. 
However,  it  is  recognized  that  it  is 
difficult  to  determine  the  maximum 
distance  at  which  reactions  occur 
(Moore  and  Clark,  1992).  As  a  result,  in 
order  to  avoid  any  unmitigable  adverse 
impact  on  subsistence  needs  and  to 
reduce  potential  interference  with  the 
hunt,  the  timing  of  various  construction 
activities  at  Northstar  as  well  as  barge 
and  aircraft  traffic  in  the  Cross  Island 
area  will  be  addressed  in  a 
Communications  and  Avoidance 
Agreement  between  BPXA  and  North 
Slope  Borough  residents.  Also,  NMFS 
believes  that  the  monitoring  plan 
proposed  by  BPXA  will  provide 
information  that  will  help  resolve 
uncertainties  about  the  effects  of 
construction  noise  on  the  accessibility 
of  bowheads  to  huntera. 

While  Northstar  activity  has  some 
potential  to  influence  subsistence  seal 
hunting  activities,  the  most  important 
sealing  area  for  Nuiqsut  huntera  is  off 
the  Colville  delta,  extending  as  far  west 
as  Fish  Creek  and  as  far  east  as  Pingok 
Island  (BPXA.  1998>.  Pingok  Island  is 
about  24  km  (15  mi)  west  of  Northstar. 
The  peak  season  for  seal  hunting  is 
during  the  simuner  months,  but  some 
hunting  is  conducted  on  the  landfast  ice 
in  late  spring.  In  summer,  boat  crews 
hunt  ringed,  spotted  and  bearded  seals 
(BPXA.  1998).  Thus,  it  is  unlikely  that 
construction  activity  will  have  a 
significant  negative  impact  on  Nuiqsut 
seal  hunting. 

Mitigation 

Several  mitigation  measures  have 
been  proposed  by  BPXA  to  reduce 
harassment  takes  to  the  lowest  level 
practicable.  These  include: 
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(1)  BPXA  will  begin  winter 
construction  activities  prior  to  female 
ringed  seals  establishing  the  birthing 
lair  in  late  March  to  early  April  in  order 
to  displace  seals  away  from  activities 
that  could  negatively  affect  the  female 

and  young. 

(2)  If  construction  activities  are 
initiated  in  previously  undisturbed 
areas  after  March  20,  BPXA  will  survey 
the  area(s)  to  identify  and  avoid  ringed 
seal  lairs  by  a  minimum  of  50  m  (164 

ft). 

(3)  BPXA  will  establish  and  monitor 

a  190  dB  re  1  )iPa  safety  range  for  seals 
around  the  island  for  those  noisier 
activities. 

(4)  While  whales  are  imlikely  to 
approach  the  island  during  impact 
hammering  or  other  noisy  activities,  a 
180  dB  re  1  |iPa  safety  zone  will  be 
established  and  monitored  around  the 
island. 

(5)  If  any  marine  mammals  are 
ofaeoved  within  their  respective  safety 
range,  operations  will  cease  until  such 
time  as  the  observed  marine  mammals 
have  left  the  safety  zone. 

(6)  Proiect  sdieduling  indicates  that 
impact  hammering  will  not  ocxnir 
during  the  period  for  subsistence 
l^imting  of  westward  migrating  bowhead 
whale. 

(7)  Helicopter  flights  to  support 
Northstar  construction  will  be  limited  to 
a  corridor  from  Seal  Island  to  the 
mainland,  and.  except  when  limited  by 
weather,  will  maintain  a  minimum 
altitude  of  1.000  ft  (305  m). 

Monitoring 

Monitoring  will  employ  both  marine 
mammal  observations  and  acoustics 
measumnents  and  recordings.  During 
the  open-water  period,  monitoring  will 
consist  of  (1)  acoustic  measurements  of 
sounds  produced  by  construction 
activities  through  hydrophones, 
seaborne  sonobuoys  and  bottom 
recordera.  and  (2)  ol>servations  of 
marine  mammals  frtim  an  elevated 
platform  on  Seal  Island  will  be  made 
during  periods  with  and  without 
construction  underway  (see  page  94  of 
application). 

During  the  ice-covered  season.  BPXA 
proposes  to  continue  an  cmgoing  (since 
the  spring.  1997)  Before-After/Control- 
Impact  Study  on  the  distribution  and 
abundance  of  ringed  seals  in  relation  to 
development  of  the  o&hore  oil  and  gas 
resources  in  the  central  Beaufort  Sea. 
Collection  and  analysis  of  data  before 
and  after  construction  is  expected  to 
provide  a  reliable  method  for  assessing 
the  impact  of  oil  and  gas  activities  on 
ringed  seal  distribution  in  the  Northstar 
construction  area.  Other  winter/spring 
monitoring  will  include  (1)  on-ice 


searches  for  ringed  seal  lairs  in 
where  construction  starts  in  the  mid- 
March  thiough  April  period,  (2) 
assessment  of  abandonment  rates  for 
seal  holes,  and  (3)  acoustic 
measurements  of  sounds  and  vibrations 
from  construction. 

The  monitoring  plan  will  be  subject  to 
review  by  NMFS  biologists  and  revised 
appropriately  prior  to  implementation. 
Independent  peer  review  is  not  . 
warranted  on  the  on-ice  portion  of  the 
plan.  This  work  has  been  imderway 
since  the  winter  1997/98  and  on-ice 
monitoring  was  reviewed  during  the 
May.  1998  wori^op  held  in  Seattie. 
WA.  The  open-water  season  monitoring 
plan  however  will  be  reviewed  next 
spring  at  the  annual  peer-review 
woricdiop  held  in  Seattie. 

Reporting 

BPXA  will  provide  two  initial  reports 
on  1998  activities  to  NMFS  within  90 
days  of  completion  of  each  phase  of  the 
activity.  The  first  rep<»t  will  be  due  90 
days  after  the  ice  roads  are  no  longer 
usable  or  spring  aerial  surveys  are 
completed,  whichever  is  later.  The 
second  repoit  will  be  fcvwarded  to 
NMFS  90  days  after  the  fionnatian  of  ice 
in  the  central  Alaskan  Beaufort  Sea. 
These  reports  Mrill  provide  summaries  of 
the  dates  and  locations  of  construction 
activities,  details  of  marine  mammal 
sightings,  estimates  of  the  amount  and 
nature  of  marine  mammal  takes,  and 
any  apparent  effects  on  accessibility  of 
marine  fnammal*  to  subsistence 
hunters. 

A  draft  final  technical  report  %rill  be 
submitted  to  NMFS  by  April  1.  2000. 
The  final  technical  report  wrill  contain  a 
full  descriirtion  of  the  methods,  residts. 
and  interpretation  of  all  monitoring 
tasks.  The  draft  final  report  will  be 
subject  to  peer  review  before  finalized 
by  BPXA. 

Natknal  EnvironnMntal  Folky  Act 
(NEPA) 

On  June  12, 1998  (63  FR  32207).  the 
Environmental  Protection  Agency  noted 
the  availability  for  public  review  and 
comment  a  I^IS  prepared  by  the  Corps 
imder  NEPA  on  Beaufort  Sea  oil  and  gas 
development  at  Northstar.  Comments  on 
that  document  were  accepted  by  the 
Corps  until  August  31, 1998  (63  FR 
43699,  August  14. 1998).  NMFS  is  a 
cooperating  agency,  as  defined  by  the 
Council  on  Environmental  Quality 
regulations  (40  CFR  1501.6).  on  the 
preparation  of  this  document.  This 
I^lis.  which  supplements  information 
contained  in  the  application,  is 
considered  part  of  NMFS'  record  of 
decision  for  determining  whether  the 
activity  proposed  for  receiving  a  small 


take  authorization  is  having  a  negligible 
impact  on  affected  marine  mammal 
stocks  and  not  having  an  uiunitigable 
adverse  impact  on  sidwistence  needs. 
Based  upon  a  review  of  the  Final  EIS 
(FEIS)  and  the  comments  received  on 
this  proposed  authorization,  NMFS  will 
(1)  adopt  the  Corp  FEIS,  (2)  amend  the 
Corps  FEIS  to  incorporate  relevant 
comments,  suggestions  and  information, 
or  (3)  based  upon  comments  received, 
prepare  and  release  for  comment  a  draft 
Environmental  Assessment.  NMFS  will 
not  issue  an  IHA  until  its 
responsibilities  under  NEPA  have  been 
met. 

CoBsnltatioa 

Under  section  7  of  the  Endangered 
Species  Act  (ESA),  NMFS  will  complete 
formal  consultation  with  the  Coqw  on 
the  Beaufort  Sea  oil  and  gas 
devefopment  project  at  Northstar.  NMFS 
will  also  connilt  with  itself  on  the 
ifiiannw  of  an  incidental  harassment 
auth(Hizati(m  for  this  activity.  If  an 
authorization  to  incidentally  harass 
listed  mar*"«»  mammaU  is  issued  under 
the  MMPA.  NMFS  will  issue  an 
lnridwT*«l  Take  Statement  under  section 
7  of  the  ESA  for  listed  marine  mammals. 


NMFS  has  preliminarily  determined 
that  the  impact  of  constructing  the 
Northstar  Development  in  the  U.S. 
Beaufort  Sea  will  result,  at  worst,  in  a 
temporary  modification  in  behavior  by 
certain  species  of  oetaoaans  and 
pinnipeds.  During  the  ice-covered 
Boainn.  pinnipeds  close  to  the  island 
may  be  subject  to  incidental  harassment 
due  to  the  localized  displacement  from 
construction  of  ice  roadb  and  from 
transportation  activities  on  that  road.  As 
cetaceans  wrill  not  be  in  the  area  during 
the  icB<avend  season,  they  will  not  be 
afiected.  During  the  open-water  season, 
the  principal  construction-related 
activities  will  be  helicopter  traffic 
vessel  traffic,  and  smne  construction 
activity  on  Seal  Island.  Sheet-pile 
driving  is  expected  to  be  completed 
prior  to  whales  being  present  in  the 
area.  Sounds  from  construction 
activities  on  the  island  are  not  expected 
to  be  detectable  more  than  about  5-10 
km  (3.1-6.2  mi)  ofEshore  of  the  island. 
Disturbance  to  bovidiead  or  beluga 
whales  by  on-island  activities  wdll  be 
limited  to  an  area  substantially  less  than 
that  distance.  Helicopto'  traffic  will  be 
limited  to  nearshore  areas  between  the 
mainland  and  the  island  and  is  unlikdy 
to  approadi  or  disturb  whales.  Barge 
traffic  will  be  located  mainly  inshore  of 
the  whales  and  will  involve  vessels 
moving  slowly,  in  a  strai^t  line,  sikI  at 
constant  speed.  Little  disturbance  or 
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displacement  of  whales  by  vessel  traffic 
is  expected.  While  behavioral 
modifications  may  be  made  by  these 
species  to  avoid  the  resultant  noise,  this 
behavioral  change  is  expected  to  have 
no  more  than  a  negligible  impact  on  the 
animals. 

While  the  number  of  potential 
incidental  harassment  takes  will  depend 
on  the  distribution  and  abundance  of 
marine  mammals  (which  vary  annually 
due  to  variable  ice  conditions  and  other 
factors)  in  the  area  of  operations, 
because  the  proposed  activity  is  in 
shallow  waters  inshore  of  the  main 
migration  corridor  for  bowhead  whales 
and  far  inshore  of  the  main  migration 
corridor  for  belugas,  the  number  of 
potential  harassment  takings  is 
estimated  to  be  small.  In  addition,  no 
take  by  injury  and/or  death  is 
anticipated,  and  the  potential  for 
temporary  or  permanent  hearing 
impairment  will  be  avoided  through  the 
incorporation  of  the  mitigation 
measures  mentioned  in  this  document. 
No  rookeries,  areas  of  concentrated  - 
mating  or  feeding,  or  other  areas  of 
special  significance  for  marine 
mammals  occur  within  or  near  the 
planned  area  of  operations  during  the 
season  of  operations. 

Because  oowhead  whales  are  east  of 
the  construction  area  in  the  Canadian 
Beaufort  Sea  until  late  August/early 
September,  activities  at  Northstar  are 
not  expected  to  impact  subsistence 
hunting  of  bowhead  whales  prior  to  that 
date.  Appropriate  mitigation  measures 
to  avoid  an  unmitigable  adverse  impact 
on  the  availability  of  bowhead  whales 
for  subsistence  needs  will  be  the  subject 
of  consultation  between  BPXA  and 
subsistence  users.     . 

Also,  while  construction  at  Northstar 
has  som^  potential  to  influence  seal 
hunting  activities  by  residents  of 
Nuiqsut,  because  (1)  the  peak  sealing 
season  is  during  the  winter  months,  (2) 
the  main  summer  sealing  is  off  the 
Colville  Delta),  and  (3)  the  zone  of 
influence  from  Northstar  on  belukha 
and  seals  is  fairly  small,  NMFS  believes 
that  Northstar  construction  will  not 
have  an  unmitigable  adverse  impact  on 
the  availability  of  these  stocks  for 
subsistence  uses. 

Proposed  Authorization 

NMFS  proposes  to  issue  an  IHA  for 
the  taking  of  marine  mammals 
incidental  to  construction  of  the 
Northstar  development  project  in  the 
Alaskan  Beaufort  Sea,  provided  the 
previously  mentioned  mitigation, 
monitoring,  and  reporting  requirements 
are  incorporated.  NMFS  has 
preliminarily  determined  that  the 
proposed  activity  would  result  in  the 


harassment  of  only  small  numbers  of 
bowhead  whales,  gray  whales,  belukha 
whales,  ringed  seals,  bearded  seals,  and 
spotted  (largha)  seals;  would  have  a 
negligible  impact  on  these  marine 
-  mammal  stocks;  and  would  not  have  an 
unmitigable  adverse  impact  on  the 
availability  of  marine  mammal  stocks 
for  subsistence  uses. 

Information  Solicited 

NMFS  requests  interested  persons  to 
submit  conmients  and  information 
concerning  this  request  (seto  ADDRESSES). 

Dated:  October  20. 1998. 
Hilda  Diaz-Sohero. 
Director,  Office  of  Protected  Resources. 
National  Marine  Fisheries  Service. 
|FR  Doc.  98-28601  Filed  10-23-98;  8:45  am) 
MUJNO  ooof  Mio-af-r 
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p.D.  1O1098H] 

Quif  of  Mexico  Fishery  Management 
Council:  PuMIc  Meetings 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA). 
Commerce. 

ACTION:  Notice  of  public  meeting. 

summary:  The  Gulf  of  Mexico  Fishery 
Management  Council  will  convene 
public  meetings. 

DATES:  The  meetings  will  be  held  on 
November  9-12, 1998. 

ADDRESSES:  These  meetings  will  be  held 
at  the  Galveston  Island  Hilton  Resort, 
5222  Seawall  Boulevard,  Galveston,  TX; 
telephone:  1-600-475-3386. 

Council  address:  Gulf  of  Mexico 
Fishery  Management  Coimcil,  3018  U.S. 
Highway  301  North,  Suite  1000.  Tampa, 
FL  33619. 

FOR  FURTHER  MFORMATKM  CONTACT: 
Wayne  E.  Swingle,  Executive  Director, 
Gulf  of  Mexico  Fishery  Management 
Council;  telephone:  (813)  228-2815. 

SUPPLEMENTARY  INFORMATION: 
Council 

November  11,  1998 

8:30  a.m. — Convene. 

9:00  a.m.  •  3:00  p.m. — Receive  public 
testimony  on  red  snapper  total 
allowable  catch  (TAC). 

3:00  p.m.  -  5:30  p.m. — Receive  the 
Reef  Fish  Management  Committee 
Report. 


November  12,  1998 

8:30  a.m.  -  9.-00  a.m.^Receive  the 
Shrimp  Management  Committee  Report. 

9:00  a.m.  - 10:00  a.m. — ^Receive  the 
Joint  Reef  Fish/Shrimp  Committee 
Report. 

10:00  a.m.  -ll.iX) a.m. — Receive 
Sustainable  Fisheries  Committee  Report. 

1 1 :00  a.m.  -11:15  a.m. — ^Receive  the 
Migratory  Species  Committee  Report. 

11:15  a.m.  - 11:30  a.m. — Receive  the 
Personnel  Committee  Report. 

11:30  a.m.  - 11:45  a.m. — Receive  the 
International  Commission  for  the 
Conservation  of  Atlantic  Timas 
Advisory  Committee  Meeting  Report. 

1 1 :45  a.m.  - 12:00  noon — Receive  the 
.  South  Atlantic  Fishery  Management 
Council  (SAFMC)  Liaison  Report. 

12:00  noon  •  12:15  p.m. — I^ceive 
Enforcement  Reports. 

12:15  p.m.  - 12:45  p.m. — Receive 
Director's  Reports. 

12:45p.m.  •  l.-00p.ni.— Other 
business. 

November  9. 1998 

11:00  a.m.  •  12:00  noon— Orientation 
session  for  new  Council  members. 

]  M)  p.m.  -  5iX)  p.m. — Convene  the 
Reef  Fish  Management  Committee  to 
review  the  stock  assessment  update  for 
red  snapper  and  the  recommendations 
of  the  lieef  Fish  Stock  Assessment  Panel 
(RFSAP),  Socioeconomic  Panel,  Red 
Snapper  Advisory  Panel  (RSAP).  and 
the  Scientific  and  Statistical  Committee. 
The  committee  wiU  develop  their 
recommendations  to  the  Council  on 
TAC  for  red  snapper  and  possibly  other 
regulatory  measures  included  in  the 
framework  procedure  of  the  Reef  Fish 
Fishery  Management  Plan  (FMP).  as 
amended.  The  recommendations  of  the 
Reef  Fish  Committee  will  be  considered 
by  the  Coimcil  on  Wednesday, 
November  11. 1998,  following  public 
testimony. 

November  10, 1998 

0.-OO  a.in.  -  lOM)  a.m.— Convene  a 
joint  meeting  of  the  Reef  Fish  and 
Shrimp  Management  Committees  to 
review  a  report  entitled  "An  Alternative 
View  Regariding  Appropriate  SPR 
Threshold  and  Targets  for  Gulf  of 
Mexico  Red  Snapper."  The  Committee 
will  also  con&ider  comments  on  the 
report  by  the  RFSAP  and  critiques  by 
other  peer  reviewers. 

10:00  a.m.  -  11:30  a.m. — Convene  the 
Shrimp  Management  Conunittee  to 
review  a  protocol  for  certifying 
additional  bycatch^reduction  devices 
(BRDs)  developed  by  NMFS.  NMFS  will 
also  provide  the  Committee  with  an 
update  of  the  BRD  evaluation  study  and 
a  status  report  of  the  certification  of  the 
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Paiker  turtle  excluder  device.  A  draft  of 
a  scoping  document  for  Amendment  10 
to  the  Shrimp  FMP  will  also  be 
reviewed. 

11:30  a.m.  •  12iX)  noon— Convene  the 
Personnel  Conunittee  to  review  staff 
health  benefits. 

1  iJO  p.m.  -  2:30  p.m. — Convene  the 
Migratory  Species  Committee  to  review 
a  newly  completed  draft  of  the  Highly 
Migratory  Species  FMP  that  addresses 
the  ctirrent  commercial  and  recreational 
fisheries  for  tuna,  swordfish,  and  sharks. 
The  Committee  will  also  discuss  an 
amendment  to  the  Billfish  FMP  which 
includes  Atlantic  blue  and  white 
marlin.  Western  Atlantic  sailfish,  and 
longbill  spearfish. 

2:30  p.m.  -  5:30  p.m. — Convene  the 
Sustainable  Fisheries  Committee  to 
review  the  Generic  Sustainable 
Fisheries  Act  (SFA)  Amendmmt  that 
contains,  among  other  provisions, 
alternatives  for  specifying  maximum 
sustainable  yield,  optimum  yield, 
overfishing  and  overfished  definitions, 
and  rebuilding  periods  for  overfished 
stocks.  The  Generic  SFA  Amendment 
includes  all  stocks  ciurently  under 
management  by  the  Council,  including 
jointly  managed  species  and,  as  such, 
the  Committee  Mdll  also  consider 
approval  of  the  SFA  amendment  of  the 
SAFMC. 

Although  other  issues  not  contained 
in  this  agenda  may  come  before  the 
Council  for  discussion,  in  accordance 
with  the  Magnuson-Stevens  Fishery 
Conservaticm  Act,  those  issues  may  not 
be  the  subject  of  formal  Council  action 
during  this  meeting.  Coimcil  action  will 
be  restricted  to  those  issues  specifically 
identified  in  the  agenda  listed  in  this 
notice. 

Special  Acoommodatioiis 

These  meetings  are  physically 
accessible  to  people  with  disabilities. 
Requests  for  sign  language 
interpretation  or  other  auxiliary  aids 
should  be  directed  to  Aime  Alford  at  the 
Council  (see  ADDRESSES)  by  November 
2, 1998. 

Dated:  October  20, 1996. 
Richard  W.Sordi. 

Acting  Dinctor,  Office  of  Sustainable 
Fisheries.  National  Marine  Fisheries  Service. 
(PR  Doc  98-28598  Filed  10-23-98;  8:45  am] 
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pi).  1020060] 

Noflh  Pacific  Flahecy  Management 
Council;  Public  Meeting 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Notice  of  committee  meeting. 

SUMMARY:  The  Pacific  Northwest  Crab 
Industry  Advisory  Committee  has 
scheduled  a  meeting. 

DATES:  The  meeting  will  be  held  on 
Friday.  November  20. 1998. 

ADDRESSES:  The  meeting  will  be  held  at 
the  Leif  Erickson  Lodge.  2245  NW  57th 
Street.  Seattle.  WA. 

Council  address:  North  Pacific 
Fishery  Management  Council,  605  W. 
4th  Ave..  Suite  306.  Anchorage.  AK 
99501-2252. 

FOR  FURTHER  INFORMATION  CONTACT:  Ami 
Thomson,  Alaslca  Crab  Coalition,  206- 
547-7560. 

SUPPI.BIENTARY  MFORMATION:  The 
Committee  will  convene  at  9:00  a.m. 
and  continue  until  the  following 
subjects  have  been  addressed: 

1.  Reports  on  the  1999  budget  for  the 
Alaska  Department  of  Fish  and  Game 
(ADFftG):  the  ADF&G  proposed  observer 
program,  Crab  Plan  Team  activities. 

2.  Status  of  crab  stocks. 

3.  Proposed  delay  in  season  openings. 

4.  Tanner  crab  harvest  and  rebuilding 
strategy. 

5.  Review  of  American  Fisheries  Act, 
SB  1221. 

6.  Review  proposals  submitted  to  the 
Alaska  Board  of  Fisheries  for  their 
March  1999  meeting. 

Although  other  issues  not  contained 
in  this  agenda  may  come  befrae  the 
Committee  for  discussion,  in  accoitlance 
with  the  Magnuson-Stevens  Fishery 
Conservation  and  Management  Act. 
those  issues  may  not  be  the  subject  of 
formal  action  during  this  meeting. 
Action  will  be  restricted  to  those  issues 
specifically  identified  in  this  notice. 

Special  Aronmmodatioiis 

The  meeting  is  physically  accessible 
to  people  with  disabilities.  Requests  for 
sign  language  interpretation  or  other 
auxiliary  aids  ^ould  be  directed  to 
Helen  Allen.  907-271-2809.  at  least  5 
working  days  prior  to  the  meeting  date. 


DMed:  October  20. 1998. 
UckvdW.Swdi, 
Acting  Director,  Office  ofSustainMe 
Fishaies,  National  Marine  Fisheries  Service. 
(PR  Doc  98-28599  Filed  10-23-98;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

Patent  and  Tradamaili  Office 
[Doctat  No.  980820078-8078-01] 

ne<|uen  lor  uoiiaiieina  on  rroposea 
Internet  Ueage  Policy 

agency:  Patent  and  Trademark  Office. 

Commerce. 

ACTION:  Notice  and  request  for  public 

oomtnents. 

SUIMARY:  The  Patent  and  Trademaik 
Office  (PTO)  requests  comments  on  a 
proposed  Internet  usage  policy.  The 
policy  is  intended  to  provide  guidance 
to  PTO  employees  regarding  the  use  of 
the  Internet  for  official  PTO  business. 
The  poUcy  is  to  cover  (1) 
communications  with  appUcants  via 
Internet  electronic  mail  (e-mail)  and  (2) 
using  the  Internet  to  search  for 
information  concerning  patent 
applications  and  elements  appearing  in 
trademark  applications. 
DATES:  Written  comments  on  the 
proposed  Internet  usage  policy  will  be 
accepted  by  the  PTO  until  December  28. 
1998. 

ADDRESSES:  Written  comments  should 
be  addressed  to  the  attentitm  of 
Magdalen  Ckeenlief,  Office  of  the 
Deputy  Assistant  Commissioner  for 
Patent  Policy  and  Projects.  Comments 
submitted  by  mail  should  be  sent  to: 
Box  Cranments — Patents,  Assistant 
Commissioner  for  Patents,  Washington, 
D.C  20231.  Comments  may  also  be 
sulmdtted  by  facsimile  transmission  to 
(703)  305-8825  or  by  electronic  mail 
through  the  Internet  to 
"magdalen.greenliefBuspto.gov'. 

Written  comments  will  be  available 
for  public  inspection  in  Suite  910  of 
Crystal  Park  2. 2121  Crystal  Drive, 
Arlington.  Virginia.  In  additioo. 
comments  provided  in  madune- 
raadable  format  will  be  available 
through  the  PTO's  Website  at  httpJ/ 
www.uq>to.gov. 

FOR  FURTMBt  agpRMATION  CONTACT: 
Magdalen  Ckeenlief  ,  by  mail  to  her 
attention  addresaed  to  Box  Comments- 
Patmts,  Assistant  Commissioner  for 
Patente.  Washington.  D.C  20231;  by 
tekphooe  at  (703)  305-8813;  by 
fiKadmile  transmission  to  (703)  305- 
8825;  or  by  electronic  mail  through  the 
Internet  to 
"magdalen.greenliefftuspto.gov'. 
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SUPPLBKNTARY  INFOmiATION:  The 
Commissioner  of  Patents  and 
Trademarks  issued  a  Notice  entitled 
"Interim  Internet  Usage  Policy"  in  the 
Official  Gazette  of  the  United  States 
Patent  and  Trademark  Office  (O.G.)  on 
February  25. 1997  at  1195  O.G.  89.  The 
Notice  set  forth  interim  guidelines  for 
PTO  employees  regarding  the  use  of  the 
Internet  to  conduct  official  PTO 
business.  The  Notice  also  stated  that  the 
guidelines  are  interim  since  the  public 
has  not  had  an  opportunity  to  comment 
on  them  and  that  the  PTO  will  publish 
a  Notice  in  the  Federal  Register  and  the 
Official  Gazette  requesting  comments 
from  the  public  on  the  use  of  the 
Internet  in  the  PTO's  patent  and 
trademark  examination  process. 
Pursuant  to  the  February  25. 1997  O.G. 
Notice,  the  following  proposed  Internet 
Usage  Policy  is  being  published  for 
public  comment. 

The  Internet  offers  a  highly  effective 
means  of  identifying,  locating,  and 
retrieving  scientific  and  technical 
information  and  also  provides  a  means 
for  the  applicant  to  communicate  with 
PTO  employees  via  advanced  electronic 
mail.  Communications  via  Internet  e- 
mail  are  at  the  discretion  of  the 
appUcant.  In  view  of  the  fact  that  all 
communications  and  data  transmitted 
from  or  to  applicant  by  the  Internet  may 
be  neither  encrypted  nor  secure, 
applicants  who  wish  to  communicate 
with  the  PTO  on  an  unsecure  medium 
such  as  Internet  e-mail  do  so  at  their 
own  risk.  If  an  applicant  wishes  the 
PTO  to  communicate  with  the  applicant 
on  the  unsecure  medium,  the  applicant 
may  authorize  the  PTO  to  do  so  by 
submitting  a  written  authorization. 
Where  the  Internet  is  used  to  search 
patent  applications.  PTO  employees 
must  restrict  their  search  operations  to 
determining  the  general  state  of  the  art. 
The  purpose  of  the  Internet  usage  policy 
is  to  provide  giiidelines  for  PTO 
employees  for  using  the  Internet  to 
conduct  official  PIT)  business. 

(A)  Regarding  communications 
between  PTO  employees  and  applicant 
by  electronic  mail,  the  PTO  is 
particularly  interested  in  comments 
relating  to  the  following: 

(1)  Regarding  communication  with 
the  Patent  Organization,  where  a  written 
authorization  by  the  applicant  has  been 
given.  Patent  Article  5  of  the  proposed 
Internet  usage  policy  limits  the  use  of 
the  Internet  e-mail  for  communications 
other  than  those  under  35  U.S.C.  132  or 
which  otherwise  require  a  signature. 
Should  such  limitations  be  imposed?  If 
so.  what  other  types  of  correspondence 
should  not  be  communicated  via 
Internet  e-mail? 


(2)  What  type  of  confirmation,  if  any. 
from  the  PTO  would  you  like  to  see 
regarding  whether  the  e-mail  with 
attachments  has  been  received  and  is 
readable? 

(3)  Regarding  communication  with 
the  Patent  Organization,  the  "Interim 
Internet  Usage  Policy"  published  on 
February  25,  1997  at  1195  O.G.  89 
indicated  that  an  express  waiver  under 
35  U.S.C.  122  by  the  appUcant  is 
required  before  Internet  e-mail  may  be 
used  by  PTO  employees  to  conduct 
official  PTO  business  where  sensitive 
data  will  be  exchanged  or  where  there 
exists  a  possibility  that  sensitive  data 
could  be  identified.  The  reference  to  a 
waiver  of  35  U.S.C.  122  has  been 
deleted  from  the  proposed  Internet 
usage  policy  because  it  appears  to  be 
unnecessary.  Are  there  any  problems 
with  the  elimination  of  the  waiver? 

(4)  Patent  Article  7  and  Trademark 
Article  8  of  the  proposed  Internet  usage 
policy  permits  PTO  employees  to 
respond  to  applicant's  e-mail 
correspondence  by  other  appropriate 
means  such  as  telephone  or  by  facsimile 
transmission.  Would  you  prefer  to  have 
PTO  employees  respond  via  Internet  e- 
mail  or  is  the  other  appropriate  means 
noted  above  acceptable? 

(5)  How  likely  would  you  utilize  the 
Internet  e-mail  to  conduct  interviews 
under  the  conditions  set  forth  in  Patent 
Article  8  and  Trademark  Article  9  of  the 
proposed  Internet  usage  policy? 

(6)  In  view  of  the  fact  that  all 
conununications  and  data  transmitted 
from  or  to  the  applicant  by  the  Internet 
may  be  neither  encrypted  nor  secure, 
how  Ukely  and  how  often  and  for  what 
purpose  would  you  utiUze  the  Internet 
e-mail  to  communicate  with  PTO 
employees  regarding  a  particular 
appUcation? 

(7)  Should  digital  signatures,  digital 
certificates,  public  key/private  key 
encryption  and  key  recovery  be  used  for 
Internet  e-mail?  If  so.  what  software(s) 
should  PTO  use? 

(B)  The  PTO  is  also  interested  in 
comments  regarding  searching  and 
retrieving  scientific  and  technical 
information  in  patent  applications  via 
the  Internet,  particularly  comments 
relating  to  searching  and  retrieving 
scientific  and  technical  mformation  in 
patent  appUcations  which  the  PTO  must 
maintain  in  confidence  pursuant  to  35 
U.S.C.  122. 

Please  submit  separate  comments 
concerning  patent  provisions  and 
trademark  provisions.  Although 
comments  may  be  submitted  by  mail  or 
facsimile  transmission,  the  Office 
prefers  to  receive  comments  via  the 
Internet.  Where  comments  are 
submitted  by  mail,  the  Office  would 


prefer  that  the  comments  be  submitted 
on  a  DOS  fonnatted  3.5"  disk 
accompanied  by  a  paper  copy  of  the 
comments. 

Written  comments  should  include  the 
following  information: 

— Name  and  affiliation  of  the  individual 
responding: 

— ^An  indication  of  whether  the 
comments  offered  represent  views  of 
the  respondent's  organization  or  are 
the  respondent's  personal  views;  and 

— If  applicable,  information  on  the 
respondent's  organization,  including 
the  type  of  organization  (e.g., 
business,  trade  group,  university, 
nonprofit  organization). 

I.  Proposed  Patent  Internet  Usage 
Policy 

Introduction 

The  Internet  and  its  offspring,  the 
World  Wide  Web  (WWW),  offer  the  PTO 
opportunities  to  (1)  enhance  operations 
by  enabling  Patent  Examiners  to  locate 
and  retrieve  new  sources  of  scientific 
and  technical  information,  (2) 
communicate  more  efl'ectively  with  our 
customers  via  advanced  electronic  mail 
(e-mail)  and  file  transfer  functions,  and 
(3)  more  easily  publish  information  of 
interest  to  the  intellectiial  property 
community  and  the  general  pubUc.  This 
new  technology  offers  low-cost,  high 
speed,  and  direct  communications 
capabilities  upon  which  the  PTO  wishes 
to  capitalize. 

The  organizations  reporting  to  the 
Assistant  Commissioner  for  Patents 
have  special  legal  requirements  that 
must  be  satisfied  as  part  of  the  PTO's 
goal  to  make  effective  use  of  the 
Internet.  Because  security  issues 
concerning  transmission  and  capture  of 
search  requests  by  unauthorized 
individuals  have  not  yet  been  resolved. 
Patent  Examiners  are  to  exercise  good 
judgment  and  restrict  their  searches  to 
nonspecific  patent  application  uses. 

Purpose 

To  establish  a  policy  for  use  of  the 
Internet  by  the  Patent  Examining  Corps 
and  other  organizations  within  the  PTO; 

To  address  use  of  the  Internet  to 
conduct  interview-like  communications 
and  other  forms  of  formal  and  informal 
communications; 

To  publish  guidelines  for  locating, 
retrieving,  citing,  and  properly 
documenting  scientific  and  technical 
information  sources  on  the  Internet; 

To  inform  the  public  how  the  PTO 
intends  to  use  the  Internet;  and 

To  establish  a  flexible  Internet  policy 
framework  which  can  be  modified, 
enhanced,  and  corrected  as  the  PTO,  the 
public,  and  customers  leam  to  use,  and 
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sulraequently  integrate,  new  and 
emerging  Internet  technology  into 
existing  business  infrastructures  and 
everyday  activities  to  improve  the 
patent  application,  the  examining,  and 
granting  functions. 

Article  1.  Applicability 

This  policy  applies  to  members  of  the 
Patent  Organization  within  the  PTO, 
including  contractors  and  consultants 
working  with,  or  conducting  activities 
in  support  of.  the  Patent  Organization. . 

Article  2.  Scope 

This  policy  applies  to  activities 
associated  with,  or  directiy  related  to, 
use  of  the  Internet  via  PTO-provided 
network  connections,  facilities,  and 
services.  This  includes,  but  is  not 
limited  to.  PTONet  connections.  Office 
of  Chief  Information  Officw  (OCIO)- 
provided  PCs  and  workstations,  and 
Internet  provider  services.  This  policy 
also  applies  to  use  of  other  non-PTO 
Internet  access  facilities  and  equipment 
that  are  used  to  conduct  non-patent 
application  specific  worL 

Article  3.  Conformance  With  Existing, 
PTO-wide.  Internet  Use  Policy 

This  Internet  Usage  Policy  supersedes 
the  Interim  Internet  Usage  Policy 
published  in  the  Official  Gazette  on 
February  1997.  The  policy  outlined  in 
this  document  augments  the  existing 
PTO  Internet  Acceptable  Use  Policy  as 
set  forth  in  the  Office  Automation 
Services  Guide.  As  such,  this  policy  is 
an  extension  of  current  PTO  office-wide 
Internet  policy. 

Article  4.  Confidentiality  of  Proprietary 
Information 

If  security  and  confidentiality  cannot 
be  attained  for  a  specific  use, 
transaction,  or  activity,  then  that 
specific  use.  transaction,  or  activity 
shall  NOT  be  undertaken/conducted. 

All  use  of  the  Internet  by  Patent 
Organization  employees,  contractors, 
and  consultants  shall  be  conducted  in  a 
maimer  that  ensures  compliance  with 
confidentiality  requirements  in  statutes, 
including  35  U.S.C.  122.  and 
regulations.  Where  a  written 
authorization  is  given  by  the  applicant 
for  the  PTO  to  communicate  with  the 
applicant  via  Internet  e-mail, 
communications  via  Internet  e-mail  may 
be  used. 

Backup,  archiving,  and  recovery  of 
information  sent  or  received  via  the 
Internet  is  the  responsibility  of 
individual  users.  The  OQO  does  not. . 
and  will  not.  as  a  normal  practice, 
provide  backup  and  recovery  services 
for  information  produced,  retrieved. 


stored,  or  transmitted  to/from  the 
Internet. 

Article  5.  Communications  Via  the 
Internet  and  Authorization 

Communications  via  Internet  e-mail 
are  at  the  discretion  of  the  applicant 

Without  a  written  authorization  by 
appUcant  in  place,  the  PTO  wiU  not 
respond  via  Internet  e-mail  to  any 
Internet  correspondence  which  contains 
information  subject  to  the 
confidentiality  requirement  as  set  forth 
in  35  U.S.C  122.  A  paper  copy  of  such 
correspondence  will  be  placed  in  the 
appropriate  patent  appUcation. 

The  following  is  a  sample 
authorization  form  which  may  be  used 
by  appUcant: 

"Recognizing  that  Intnnet 
communications  are  not  secure.  I  hereby 
authorize  the  PTO  to  communicate  with 
me  concerning  any  subject  matter  of  this 
appUcation  by  electronic  mail.  I 
understand  that  a  copy  of  these 
commtmications  will  be  made  of  record 
in  the  appUcation  file." 

A  wntten  authorization  may  be 
withdrawn  by  filing  a  signed  paper 
clearly  identifying  the  original 
authorizatioiL  The  fc^oMong  is  a  sample 
form  which  may  be  used  by  appUcant  to 
withdraw  the  authorization: 

"The  authorization  given  on 

.  to  the  PTO  to 

communicate  with  me  via  the  Internet  is 
hereby  withdrawn.  I  understand  that  the 
withdrawal  is  effective  when  approved 
rather  than  when  received." 

Where  a  written  authorization  is  given 
by  the  appUcant.  commimications  via 
Internet  e-mail,  other  than  those  tmder 
35  U.S.C  132  or  which  otherwise 
require  a  signature,  may  be  used.  In 
such  case,  a  printed  copy  of  the  Internet 
e-mail  commtmications  MUST  be  givm 
a  paper  number,  entered  into  the  Patent 
AppUcation  Location  and  Monitoring 
System  (PALM)  and  entered  in  the 
patent  appUcation  file.  A  reply  to  an 
Office  acticm  may  NOT  be 
communicated  by  appUcant  to  the  PTO 
via  Internet  e-mail.  If  such  a  reply  is 
submitted  by  appUcant  via  Internet  e- 
mail,  a  paper  copy  will  be  placed  in  the 
appropriate  patent  appUcaticm  file  with 
an  intUcation  that  the  reply  is  NOT 
ENTERED. 

PTO  employees  are  NOT  permitted  to 
initiate  communications  with  appUcant 
via  Internet  e-mail  unless  there  is  a 
written  authorization  of  record  in  the 
patent  appUcation  by  the  appUcant 

AU  reissue  appUcations  are  open  to 
pubUc  inspection  under  37  CFR  1.11(a) 
and  all  papers  relating  to  a 
reexamination  proceeding  which  have 
been  entered  of  record  in  the  patent  or 
reexamination  file  are  open  to  pubUc 


inspection  under  37  CFR  1.11(d).  PTO 
employees  are  NOT  permitted  to  initiate 
communications  writii  appUcant  in  a 
reissue  appUcation  or  a  patentee  of  a 
reexamination  proceeding  via  Internet  e- 
mail  unless  written  authorization  is 
given  by  the  appUcant  or  patentee. 

Article  6.  Authentication  of  Sender  by  a 
Patent  Organization  Recipient 

The  misrepresentation  of  a  sender's 
identity  (i.e..  spoofing)  is  a  known  risk 
when  using  electronic  commtmications. 
Therefore.  Patent  Organization  users 
have  an  obUgation  to  be  awrare  of  this 
risk  and  conduct  their  Internet  activities 
in  compliance  with  established 
procedures. 

Internet  e-mail  must  be  initiated  by  a 
registered  practitioner,  or  an  appUcant 
in  a  pro  se  appUcation,  and  sufficient 
information  must  be  provided  to  show 
representative  capacity  in  compUance 
with  37  CFR  1.34.  Examples  of  such 
information  include  the  attorney 
registration  niunber.  attaney  docket 
number,  and  patent  appUcation  numtm. 

Article  7.  Use  of  Electronic  Mail 
Services 

Once  e-mail  cotiespondenoe  has  hem 
received  from  the  appUcant.  as  set  forth 
in  Patent  Article  4.  such  correspondence 
must  be  responded  to  appropriately. 
The  Patent  Examiner  may  respond  to  an 
appUcant's  e-mail  correspondence  by 
tel^hone.  bx.  at  other  appropriate 
means. 

Article  8.  Interviews 

Internet  e-mail  shaU  NOT  be  used  to 
conduct  an  exdiange  <» 
communications  similar  to  those 
exchanged  during  telephone  or  personal 
interviews  unless  a  written 
authorization  has  been  given  under 
Patent  Article  5  to  use  Internet  e-maiL 
In  such  cases,  a  paper  copy  of  the 
Internet  e-mail  contents  MUST  he  made 
and  placed  in  the  patent  appUcation  file 
as  required  by  the  Federal  Records  Act 
in  the  same  manner  as  an  Examiner 
Interview  Sunmiary  Form  is  entered. 

Article  9.  Internet  Searching 

The  ultimate  responsibiUty  for 
formulating  individual  search  strategies 
Ues  with  individual  Patent  Examiners, 
Scientific  and  Technical  Infmnation 
Center  (STIC)  staff,  and  anyone  charged 
with  protecting  proprietary  appUcation 
data.  When  the  Intemet  is  used  to 
search,  browse,  or  retrieve  infcMination 
relating  to  a  patent  appUcation,  other 
than  a  reissue  appUcation  or 
reexamination  proceeding.  Patent 
Organization  users  Ml/ST  restrict  seardi 
queries  to  the  general  state  of  the  art 
Internet  search,  browse,  or  retrieval 
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activities  that  could  disclose  proprietary 
information  directed  to  a  specific 
application,  other  than  a  reissue 
application  or  reexamination 
proceeding,  are  NOT  permitted. 

This  policy  also  applies  to  use  of  the 
Internet  as  a  conununications  medium 
for  connecting  to  commercial  database 
providers. 

Article  10.  Documenting  Search 
Strategies 

All  Patent  Organization  users  of  the 
Internet  for  patent  application  searches 
shall  dociiment  their  search  strategies  in 
accordance  with  established  practices 
and  procedures  as  set  forth  in  MPEP 
719.05  subsection  (B)(6). 

Article  11.  Qtations 

All  Patent  Organization  users  of  the 
Internet  for  patent  application  searches 
shall  record  their  fields  of  search  and 
search  results  in  accordance  with 
established  practices  and  procedures  as 
set  forth  in  MPEP  719.05  subsection 
(B)(6). 

Subpcuagraph  A.  Internet  document 
citations  should  include  information 
which  is  normally  included  for 
reference  docimients  (i.e..  Form  PTO- 
892).  In  addition,  any  information 
which  would  aid  a  future  searcher  in 
locating  the  document  should  be 
included  in  the  citation.  Guidelines  for 
citing  electronic  information  can  be 
found  as  an  attachment  to  this  policy. 

Subparagraph  B.  When  a  document 
found  on  the  Internet  is  not  the  original 
publication,  then  the  Patent  Examiner  or 
STIC  staff  shall  pursue  the  acquisition 
of  a  copy  of  the  originally  published 
document  or  an  original  of  the 
document  or  Web  object  in  question  for 
all  references  cited.  Note:  scanned 
images  are  considered  to  be  a  copy  of 
the  original  publication.  Electronic-only 
documents  are  original  publications. 

Article  12.  Professional  Development 

The  Internet  is  recognized  as  a  tool  for 
professional  development.  It  may  be 
useful  for  keeping  informed  of 
technological  and  legal  developments  in 
all  art  areas.  For  example,  use  of  the 
Internet  for  keeping  abreast  of 
conferences,  seminars,  and  for  receiving 
mail  from  appropriate  list  servers  is 
acceptable. 

Article  13.  Policy  Guidance  and 
Clarifications 

Within  the  Patent  Organization,  any 
questions  regarding  Internet  usage 
policy  should  be  directed  to  the  user's 
immediate  supervisor.  Non-PTO 
personnel  should  direct  their  questions 
to  the  Office  of  the  Deputy  Assistant 


Commissioner  for  Patent  Policy  and 
Projects. 

II.  Propoaed  Trademark  Internet  Usage 
Policy 

Introduction 

The  Internet  and  its  offspring,  the 
World  Wide  Web  (WWW),  offer  the  PTO 
opportunities  to  (1)  enhance  customer 
services  by  enabling  attorney  advisors 
(Trademarks)  and  other  Trademark 
employees  to  locate  and  retrieve  new 
sources  of  legal,  scientific,  commercial 
and  technical  information.  (2) 
communicate  more  effectively  with 
customers  via  electronic  mail  (e-mail) 
and  file  transfer  functions,  and  (3)  more 
easily  publish  information  of  interest  to 
the  intellectual  property  community 
and  the  general  public. 

This  new  technology  offers  low-cost, 
high  speed,  direct  communication 
capabilities  that  the  PTO  wishes  to 
leverage  to  the  advantage  of  its 
customers. 

The  organizations  reporting  to  the 
Assistant  Commissioner  for  Trademarks 
have  special  legal  requirements  that 
must  be  satisfied  as  part  of  the  PTO's 
goal  to  make  effective  use  of  the  Internet 
and  electronic  commerce. 

Purpose 

To  establish  a  policy  for  use  of  the 
Internet  by  organizations  reporting  to 
the  Assistant  Commissioner  for 
Trademarks,  including:  the  Office  of  the 
Assistant  Commissioner  for  Trademarks, 
the  Trademark  Examining  Operation. 
Trademark  Services.  Trademark 
Program  Control  and  the  Trademark 
Assistance  Center. 

To  address  use  of  the  Internet  to 
conduct  interview-like  communications, 
and  other  forms  of  formal  and  informal 
communications: 

To  publish  guidelines  for  locating, 
retrieving,  citing,  and  properly 
documenting  scientific,  commercial  and 
technical  information  sources  on  the 
Internet; 

To  inform  the  public  how  the  PTO 
intends  to  use  the  Internet;  and 

To  establish  a  flexible  Internet  policy 
framework  which  can  be  modified, 
enhanced,  and  corrected  as  the  PTO.  the 
public,  and  customers  learn  to  use.  and 
subsequently  integrate,  new  and 
emerging  Internet  technology  into 
existing  business  infrastructures  and 
everyday  activities  to  improve  the 
trademark  application,  examination, 
and  registration  business  processes. 

Article  1.  Applicability 

This  policy  applies  to  members  of  the 
Trademark  Organization  reporting  to  the 
Assistant  Commissioner  for  Trademarks 


within  the  PTO.  including  contractors 
and  consultants  working  with,  or 
conducting  activities  in  support  of,  the 
Trademark  Organization.  It  does  not 
apply  to  members  of  the  Trademark 
iVial  and  Appeal  Board  or  contractors 
and  consultants  working  with,  or 
conducting  activities  in  support  of.  the 
Trademark  Trial  and  Appeal  Board. 

Article  2.  Scope 

This  policy  applies  to  activities 
associated  with,  or  directly  related  to. 
use  of  the  Internet  via  PTO-provided 
network  connections,  facilities,  and 
services.  This  includes,  but  is  not 
limited  to,  PTONet  connections.  Office 
of  Chief  Information  Officer  (OQO)- 
provided  PCs  and  workstations,  and 
Internet  provider  services.  This  policy 
also  applies  to  use  of  other  non-PTO 
Internet  access  facilities  and  equipment 
that  are  used  to  conduct  non-trademark 
application  specific  work. 

Article  3.  Conformance  With  Existing. 
PTO-wide,  Internet  Use  Policy 

This  Internet  Usage  Policy  supersedes 
the  Interim  Internet  Usage  Policy 
published  in  the  Official  Gazette  in 
February  1997.  The  policy  outUned  in 
this  dociunent  augments  the  existing 
PTO  Internet  Acceptable  Use  Policy  as 
set  forth  in  the  Office  Automation 
Services  Guide.  As  such,  this  policy  is 
an  extension  of  current  PTO  office-wide 
Internet  policy. 

Article  4.  Correspondence  Acceptable 
Via  the  Internet 

Internet  e-mail  may  be  used  to  reply 
or  respond  to  an  examining  attorney's 
Office  Action,  to  reply  or  respond  to  a 
petitions  attorney's  30-day  letter,  to 
reply  or  respond  to  a  Post  Registration 
Office  Action,  as  well  as  to  conduct 
informal  communications  regarding  a 
particular  application  or  registration 
with  the  appropriate  Trademark 
Organization  employee.  If  e-mail 
commimication  is  initiated  by  the 
applicant  or  applicant's  attorney,  Office 
Actions.  Priority  Actions,  Examiner's 
Amendments,  petitions  attorney's  30- 
day  letters,  and  Post  Registration  Office 
Actions  may  be  sent  to  tiie  applicant  via 
Internet  e-mail  or  by  telephone,  fax.  or 
other  appropriate  means.  Readable 
attachments  to  Internet  e-mail  for  such 
purposes  as  the  submission  of  evidence, 
specimens,  affidavits  and  declarations 
will  be  accepted. 

Article  5.  Communications  Not 
Acceptable  Via  the  Internet 

Internet  e-mail  or  other  Internet 
communications  may  NOT  be  used  to 
file  Trademarii  Applications. 
Amendments  to  AUege  Use.  Statements 
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of  Use,  Requests  for  Extension  of  Time 
to  File  a  Statement  of  Use,  Section  8 
affidavits.  Section  9  affidavits,  or 
Section  15  affidavits  until  such  time  as 
the  PTO  publishes  electronic  forms  for 
these  filings  and  they  are  made  available 
on  the  Internet  by  the  PTO.  Internet  e- 
mail  may  be  used  to  submit  specimens 
of  use,  but  the  Office  will  determine 
acceptability  of  the  specimen(s)  and  if 
the  specimens  are  found  not  to  meet  the 
standards  for  specimens  of  use, 
additional  specimens  will  be  required. 
Certified  copies  of  foreign  certificates 
will  NOT  be  accepted  via  Internet  e- 
mail.  Internet  e-mail  may  NOT  be  used 
for  any  correspondence  with  the 
Trademark  Trial  and  Appeal  Board. 

Article  6.  Initiating  Internet 
Communications 

Internet  communications  will  NOT  be 
initiated  by  the  Trademark  Organization 
unless  it  is  authorized  to  do  so  by  the 
applicant  or  by  the  applicant's  attorney. 
AuthorizaticHi  for  members  of  the 
Trademark  Organization  to 
communicate  with  applicant  or 
applicant's  attorney  via  Internet  e-mail 
may  be  given  by  so  indicating  in  the 
application  submitted  to  the  PTO  or  in 
any  official  written  communication  with 
the  Trademaric  Organization.  The 
authorization  must  include  the  Internet 
e-mail  address  to  which  all  Internet  e- 
mail  is  to  be  sent.  Internet 
communications  may  also  be  initiated 
and  authorized  by  applicant  or 
applicant's  attorney  by  telephone  or  by 
responding  to  an  Office  Action  or  other 
official  communication  via  an  Internet 
e-mail  address  indicated  on  the  official 
correspondence. 

Article  7.  Waivers  and  Authentication 

Applicants  and  their  attorneys 
understand  that  the  misrepresentation 
of  a  sender's  identity  is  a  known  risk 
when  using  electronic  commimications. 
Therefore,  Trademark  Organization 
users  have  an  obligation  to  be  aware  of 
this  risk  and  conduct  their  Internet 
activities  in  compUance  with 
established  procedures. 

Internet  e-mail  must  be  initiated  and 
authorized  by  a  practitioner,  or  the 
applicant  in  a  pro  se  application. 
Sufficient  information  must  be  provided 
to  show  representative  capacity  in    . 
complimce  with  37  CFR  2.17  and  10.14. 
In  trademark  cases,  examples  of  such 
information  would  include  signing  a 
paper  in  practice  before  the  PTO  in  a 
trademaric  case,  attorney  docket  number, 
and  trademarie  application  serial 
number  or  registration  nimiber. 

The  Assistant  Commissioner  for 
Trademarks  will  waive  37  CFR  10.18  to 
the  extent  that  it  requires  an  original 


signature  personally  signed  by  a 
trademarifi  practitioner  in  permanent  ink 
on  any  correspondence  filed  with  the 
PTO.  Receipt  of  an  Internet  e-mail 
commimication  by  the  Trademark 
Organization  from  the  address  of 
applicant  or  applicant's  attorney 
containing  the  /s/  notation  in  lieu  of 
signature  and  which  references  a 
Trademark  application  serial  number 
will  be  understood  to  constitute  a 
certificate  that: 

1 .  The  correspondence  has  been  read 
by  the  applicant  or  practitioner; 

2.  "The  filing  of  the  correspondence  is 
authorized; 

3.  To  the  best  of  the  applicant's  or 
practitioner's  knowledge,  information, 
and  belief,  there  is  good  groimd  to 
support  the  correspondence,  including 
any  allegations  of  improper  conduct 
contained  or  alleged  therein;  and 

4.  The  correspondence  is  not 
interposed  for  delay. 

Applicants  requesting  to  correspond 
with  the  Trademark  Organization  via 
the  Internet  should  recognize  that 
Internet  commimications  might  not  be 
secure,  and  should  understand  that  a 
copy  of  any  and  all  communications 
received  via  the  Internet  will  be  placed 
in  the  file  wrapper  and  become  a 
permanent  part  of  the  record. 

Article  8.  Office  Procedures 

When  authorized  to  do  so,  the 
Trademaric  Oi^ganization  will  send 
Office  Actions  and  other  official 
correspondence  to  the  Internet  e-mail 
address  indicated  by  the  applicant  or 
applicant's  attorney.  A  signed,  paper 
copy  of  the  outgoing  correspondence 
will  be  associated  with  the  trademark 
application  file  wrapper. 

When  communications  are  received 
by  an  examining  attorney,  or  other 
appropriate  Trademark  Organization 
employee,  the  attorney  or  employee  will 
immediately  reply  to  the 
communication  acknowledging  receipt 
of  the  communication.  The  date  the 
communication  was  received  by  the 
Trademark  Organization  that  appears  in 
the  heading  of  the  communication  will 
constitute  Uie  receipt  date  within  the 
PTO  for  purposes  of  time-sensitive 
communications  unless  that  date  is  a 
Saturday.  Sunday,  or  Federal  holiday 
within  the  District  of  Columbia,  in 
which  case  the  receipt  date  vdll  be  the 
next  succeeding  day  which  is  not  a 
Saturday.  Sunday,  or  Federal  holiday 
within  the  District  of  Columbia.  A  paper 
copy  of  all  Internet  e-mail 
communications,  including  a  copy  of 
any  and  all  attachments,  will  be 
associated  with  the  trademark 
application  file  wrapper.  A  paper  copy 
of  any  informal  communications 


regarding  a  particular  trademark 
application  or  registration  will  be 
associated  with  the  file  wrapper  and 
become  a  part  of  the  record. 

Article  9.  Remedies 

When  an  application  is  held 
abandoned  because  a  timely  Internet  e- 
mail  communication  was  sent  to  and 
received  by  the  Trademark  Oiganizati(Mi 
but  was  not  timely  associated  with  the 
application  file  wrapper,  the  abandoned 
application  may  be  reinstated  by  the 
Trademark  Organization.  There  is  no  fee 
for  a  request  to  reinstate  such  an 
application. 

When  an  applicaticm  is  held 
abandoned  because  a  timely  Internet  e- 
mail  communication  was  sent  to,  but 
apparenUy  not  received  by  the 
Trademark  Organization,  applicant  or 
applicant's  attorney  may  petition  the 
Commissioner  to  revive  the  abandoned 
application  pursuant  to  37  CFR  2.66  and 
TMEP  §$  1112.05(a).  (b).  In  determining 
whether  or  not  an  Internet  response  was 
timely  filed,  the  Commissioner  may 
accept  a  copy  of  a  signed  certificate  of 
transmission  meeting  the  requirements 
of  37  CFR  1.8.  a  copy  of  the  previously 
transmitted  conespondenoe,  and  a 
statement  attesting  to  the  personal 
knowledge  of  timely  transmission  of  the 
response.  37  CFR  1.8(b)(1),  (2),  and  (3). 

m  all  situaticms,  the  applicant  or  the 
applicant's  attorney  should  promptly 
notify  the  Office  after  becoming  aware    . 
that  tiie  apphcation  was  abandoned 
because  a  communication  was  not 
timely  associated  with  the  file  Mrrapper 
or  was  not  received  by  the  Office. 

Article  10.  Use  of  Electronic  Mail 
Services 

Once  e-mail  correspondence  has  been 
received  from  an  applicant,  as  set  forth 
in  Trademaik  Article  6,  such 
correspondence  must  be  responded  to 
appropriately.  The  Trademark 
(Organization  employee  may  respond  to 
an  applicant's  Internet  e-mail 
correspondence  by  telephone,  fax.  or 
other  appropriate  means. 

Article  11.  Interviews 

Internet  e-mail  may  be  used  to 
conduct  an  exchange  of 
communications  similar  to  those 
exchanged  during  telephone  or  personal 
interviews.  In  sudi  cases,  a  paper  copy 
of  the  Internet  e-mail  contents  MUSTbe 
made  and  placed  in  the  trademark 
application  file  wrappo'. 

Article  12.  Documenting  Seardi 
Strategies 

All  Trademark  Organization  users  of 
the  Internet  for  tradnnaik  application 
research  shall  document  their  seardi 
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strategies  in  accordance  with 
estabUshed  practices  and  procedures  as 
set  forth  in  TMEP  $  1106.07(a). 

Subparagraph  A.  Any  information, 
which  would  aid  a  future  searcher  in 
locating  the  document  retrieved  through 
Internet  research,  should  be  included  in 
the  dtati<m.  Guidelines  for  citing 
electronic  information  can  be  found  as 
an  attachment  to  this  policy. 

Subparagraph  B.  Wnen  a  document 
found  on  the  Internet  is  not  the  original 
publication,  then  the  Trademarii 
Examining  Attorney  or  Trademark 
Library  staff  shall  pursue  the  acquisition 
of  a  copy  of  the  originally  published 
docimient  or  an  (xiginal  of  the 
document  or  Web  (^ject  in  question  for 
all  references  cited.  Note:  scanned 
images  are  considered  to  be  a  copy  of 
the  original  publication.  Electronic-only 
doomients  are  original  publications. 

Article  13.  Professional  Development 

The  Internet  is  recognized  as  a  tool  for 
professional  development.  It  may  be 
useful  for  keeping  infonned  of 
technological  and  legal  developments. 
For  example,  use  of  the  Internet  for 
keeping  abreast  of  conferences, 
seminars,  and  for  receiving  mail  from 
appropriate  list  servers  is  acceptable. 

Article  14.  Policy  Guidance  and 
Clarifications 

Within  the  Trademark  Organization, 
any  questions  regarding  the  Internet 
usage  policy  should  be  directed  to  the 
user's  inunediate  supervisor.  Non-PTO 
personnel  should  direct  their  questions 
to  the  Office  of  the  Assistant 
Commissioner  for  Trademarks. 


AttwJi 


-GuidaUBHfM-aii^ 


The  tnteroational  Orguiixation  br 
Standardization  (ISO)  has  craatad  a 
•tandardiaed  matbod  for  citing  alactionic 
resources.  Tbe  bnnats  are  sat  forth  in 
docuinent  ISO  690-2,  which  wras  published 
on  November  15. 1M7.  Tbe  fonnats  in  ISO 
690-2  are  consistent  with  thoee  proposed  by 
the  PTO  in  the  hll  of  1996. 

ISO  690-2  reCerancaa  several  ISO  standards 
relating  to  documentation  of  publications. 
These  are  namely  ISO  4:1964 
Documentation— -Rules  for  the  abbreviation 
of  title  words  and  titles  of  publications:  ISO 
639:1986  Code  for  tlie  representation  of 
names  of  languages;  ISO  690:1967 
Documentation — Bibliographic  reforances— 
oootent,  form,  and  stnicture  (the  parent 
standard  of  690-2);  ISO  832:1904  Information 
and  documentation — bibliographic 
description  and  references — Rules  far  the 
abbreviation  of  typical  vrords;  ISO  2106:1992 
Information  and  documentation — 
International  standard  book  numbering 
(ISBN):  ISO  3297:1986  Documentation- 
International  standard  serial  niunbering 
(ISSN):  ISO  5127-1:1963  Documentation  and 
information — Vocabulary — Part  1:  Basic 


concepts;  ISO  8601:1968  Date  elementa  and 
interchange  Cotmats— Infonnation 
interchange — Representation  of  dates  and 
times;  ISO/TR  9544:1968  Information 
processing — computer-assisted  publishing — 
Vocabula^;  and  ISO/IEC  DIS  11179-3 
Information  technology — Coordination  of 
data  element  standardization. 

Elements  of  a  Bibliographic  Citation 

The  typical  elementa  of  a  bibliographic 
citation  are: 

a.  Author(s)— individual  and  corporate 

b.  Tide 

Titles  fill  into  two  general  categories; 

•  Those  that  denote  the  source  work 
(monograpji.  ioumal.  conference, 
anthology/compilation,  etc.) 

•  Thoee  that  describe  the  paper,  chapter, 
or  portion  of  work 

c.  Publication  Date 

d.  Publisher  ~^ 

e.  Report  number/Series  Number/Other 

identifying  number 
t  Editor(s) 
g.  Pagenumbera 
h.  Volume  number 

i.  Issue  number  ~~ 

j.  Edition 

A  single  print  resource  may  not  have  all  of 
the  elementa  listed  above;  however,  they  will 
possess  those  which  are  appropriate  to  the 
work.  In  the  case  of  monographs  the  volume 
and/or  issue  number  may  not  be  essential;  as 
with  ioumals  the  element  for  edition  will  be 
nonexistent  Therefore,  it  can  be  noted  that 
even  in  traditional  print  publications  the 
format  of  citations  will  vary  writh  tlw 
resource  being  cited. 

The  same  can  be  said  for  the  realm  of 
electronic  publications.  Electronic 
documenta  writh  originally  published  print 
equivalenta  will  have  most  traditional 
bibliographic  elementa.  Tboee  that  have  no 
print  equivalenta  vrill  most  likely  not  have 
traditional  elementa,  even  though  they  may 
look  like  and  seem  to  possess  many  qualitiiBS 
of  print  publications. 

BanentM  t^Electzonic  Resource  Citations 

What  makes  the  electronic  reeouice 
different  from  the  print  resource?  Initially  it 
is  safe  to  state  that  basic  elementa  of  a  print 
citation  are  also  applicd>le  to  the  electtonic 
form.  These  basic  elementa  wrill  include  a 
title  (even  in  the  caae  of  electronic  mail  in 
which  tbe  subject  line  can  become  the  tide 
element),  originate^'  (author),  publisher,  and 
publication  date  (although  with  electronic 
publicatfons  this  element  often  raises 
problems  for  those  verifying  the  document). 
Characteristics  which  are  inherMit  to  print 
publications  but  may  not  be  to  the  electronic 
form  include  volumes,  issues,  and  page 
numbera.  The  electronic  resource  will  have 
elementa  in  addition  to  the  print  resource. 
These  elementa  include: 

a.  Type  of  Medta 

cH-ROM  or  other  optical  storage  media 
Diskette  or  other  magnetic  storage  media 
Online,  including  the  Internet 

b.  Availability 

The  information  required  to  retrieve  the 
resource.  In  the  case  of  online  Internet 
resources  this  would  include  address- 


type  information,  along  with  directories, 
filenames,  etc. 
cDate(s) 

•  Posted/Publication. 

The  publication  date  is  the  date  the  author/ 
originator  affixes  to  the  doaunent.  If  that 
is  not  present,  the  date  the  system 
administrator  or  webmaster  placed  the 
doaunent  on  the  online  system  can  be 
substituted. 

•  Accessed  on 

The  date  the  user  found  and  read  the 
document.  They  may  also  have 
dommloaded  the  document  for  personal 
use.  This  date  will  provide  future  readers 
with  documentation  as  to  what  veraion/ 
edition  the  document  was  on  when  it 
was  accessed.  If  a  document  was  altered 
subsequently  there  will  not  be  confusion 
as  to  which  doounent  the  user  is 
referring  to. 

Proposed  Fonnats 

When  an  examiner  retrieves  a  document 
from  an  electronic  source,  he/she  will 
determine  if  it  is  useful  and  will  cite  it  if 
appropriate.  Assuming  the  examiner  has 
located  all  pertinent  bibliographic  elements 
for  a  citation,  the  next  task  will  be  to  format 
the  citation. 

Punctuation  is  an  interesting  problem  for 
electronic  documenta.  Traditionally, 
academics  and  library  scientistabave  used 
punctuation  as  a  means  for  separating 
bibliographic  elemanta  in  a  citation.  In  the 
caae  of  retrieving  electronic  documenta, 
punctuation  beoomes  part  of  tbe  dtatfon. 
When  expressing  URLs,  directories, 
filenames,  etc,  punctuation  marks  are 
required  to  create  an  accurate  citation. 
Therpfore.  limit  the  amount  of  punctuation  in 
the  citation  in  order  to  avoid  confusion. 

Due  to  the  ease  and  potential  frequency  of 
updates  of  electronic  documenta,  ISO  690-2 
recommends  the  use  of  month,  date,  year, 
and  time  of  day  on  all  date  citations.  There 
is  no  stated  preference  for  dates  using 
standard  abbtevUted  months  (Jan.,  Feb., 
Mar.)  or  complete  numeric  transcription 
(luing  standard  format  of  year-month-date). 

Additionally,  standard  abbreviations  for 
journal  tities,  countries,  provinces,  etc 
should  be  applied  to  electronic  citations. 

The  following  foimata  are  proposals  for 
how  an  examiner  might  cite  an  electronic 
document  However,  all  possible  citation 
iterations  are  not  included;  this  is  a 
sampling. 
CD-ROM,  Diskette.  Commercial  Database 

Author,  (publication  date).  TiUe.  Source 
("source"  defined  as  the  entire  work.  i.e. 
journal  tide).  (Type  of  Medium],  volimie 
(issue),  paging.  Available: 

Sample: 

Smith,  Joe.  (January  1999).  How  to  do  an 
online  search.  Database.  (CD-ROM),  17(2),  1- 
2.  Available:  UML  File:  General  Periodicals 
Index. 

FTP 

Author,  (publication  date).  TiUe.  Source. 
(Type  of  Medium],  volume  (issue),  paging. 
Available:  Accessed  on: 

Sample: 

Smith,  Joe.  Qanuary  1999).  How  to  do  an 
online  search.  Database.  [Online],  17(2),  1-2. 
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Available  FTP:  ftp.database.edu  Directory: 
pubs/joumals/database.online/voll7  File: 
002db8.txt  Accessed  on:  February  1, 1999. 

E-mail,  Listservs,  Usenet 

Author.  <author  e-mail  address> 
(publication/posted  date).  Title.  Source  (or 
Subject  Line  replaces  title/source).  (Type  of 
Medium],  volume  (issue),  paging.  Available: 
(either  list  the  listserv  address  or  fill  this 
position  with  "personal  e-mail")  Accessed  on 
(or  received  on): 

Sample: 

Smith,  Joe.  <jsmith9database.org>  (January 
1999).  How  to  do  an  online  search.  Database. 
(Online],  17(2),  1-2.  Available:  personal  e- 
mail.  Received  on:  February  1, 1999. 
OR 

Smith,  Joe.  <|smith9database.oig>  Here's 
some  search  advice.  (Online]  Available: 
PACS-LOUHUPVMl.uh.edu  Accessed  on: 
February  1, 1999. 

Gopher 

Author,  (publication  date).  Tide.  Source. 
(Type  of  Mediiun)  volume  (issue),  paging. 
Available:  Accessed  on: 

Sample: 

Smith.  Joe.  (January  1999).  How  to  do  an 
online  search.  Database.  (Online]  17(2),  1-2. 
Available  Gopher  meclder.dbs.org  /Database/ 
pubs/journals/voil7/Howsearch  Accessed 
on:  February  1, 1999. 

Web  Site 

Author,  (publication  date).  Tide.  Source. 
(Type  of  Medium]  volume  (issue),  paging. 
Available:  Last  update:  Accessed  on: 

Sample: 

Smith,  Joe.  (January  1999).  How  to  do  an 
online  search.  Database  [Online]  17(2),  1-2. 
Available  Web  Site:  www/ 
medder.database.oig/Database/pbs/ journals/ 
voll7/002dbs.txt  Last  update:  January  1999 
Accessed  on:  February  1, 1999. 

Examiners  are  encouraged  to  speak  to  a 
PTO  librarian  or  technical  information 
specialist  when  they  find  that  crucial 
elementa  to  the  citation  are  lacking  in  their 
records.  The  information  specialist  will  work 
with  the  examiner  to  verify  dates,  authors, 
and  other  elementa  as  needed. 

Dated:  October  20, 1998. 
Bmoe  A.  Lehman, 

Assistant  Secretary  of  Commerce  and 
Commissioner  of  Patents  and  Trademarks. 

(FR  Doc  98-28572  Filed  10-23-98;  8:45  am] 

MLUNQ  OCOE  I810-1S-U 


COMMODITY  FUTURES  TRADING 
COMMWfflON 


Sunshin*  Act  Meeting 


:  AND  DATE:  2:00  p.m.,  Monday. 
November  2. 1998. 

PLACE:  1155  21st  St.  N.W..  Washington. 
D.C..  9th  Floor  Conference  Room. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 
Adjudicatory  Matters. 


CONTACT  PERSON  FOR  MORE  MRMMATION: 
Jean  A.  Webb,  202-418-5100. 
Jean  A.  Wabb. 

Secretary  of  the  Commission. 

[FR  Doc.  98-28760  Filed  10-22-98;  4:03  pm] 

BIUJNQ  CODE  S361-01-«l 

COMMODITY  FUTURES  TRADING 
COMMISSION 

Sunshine  Act  Meeting 

TME  AND  DATE:  11:00  a.m.,  Monday, 
November  6, 1998. 

PLACE:  1155  21st  St..  N.W.,  Washington, 
D.C.,  9th  Floor  Conference  Room. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED:  Surveillance 

Matters. 

CONTACT  PERSON  FOR  MORE  MFORMAT10N: 

Jean  A.  Webb,  202-418-5100. 

Jeao  A.  Wabb. 

Secretary  of  the  Commission. 

(FR  Doc  98-28761  Filed  10-22-98;  4:03  pm] 

aajJNO  oooE  awi-ei-M 

COMMODITY  FUTURES  TRADMG 
COMMISSION 

Sunshine  Act  Meeting 

TWE  AND  DATE:  2:00  p.m.,  Monday. 

November  9, 1998. 

PLACE:  1155  21st  St..  NW..  Washington. 

DC.  9th  Floor  Conference  Room. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

Adjudicatory  Matters. 

CONTACT  PERSON  FOR  MORE  MFORMATKM: 

Jean  A.  Webb.  202-418-5100. 

lean  A.  Wabb. 

Secretary  of  the  Corrmussion. 

(FR  Doc  98-28762  Filed  10-22-98;  4:03  pm| 

■axato  ooK  ssti-oi-M 
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COMMODITY  FUTURES  TRADING 


Sunshine  Act  Meeting 


Sunshine  Act  Meeting 

TME  AND  DATE:  11:00  a.m.,  Monday. 
Novranber  13,  1998. 

PLACE:  1155  21st  St.  N.W..  Washington. 
D.C.,  9th  Floor  Conference  Room. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSUIEREO:  Surveillance 

Matters. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 

Jean  A.  Webb.  202-418-5100. 

lean  A.  Webb. 

Secretary  of  the  Commission. 

jFR  Doc  98-28763  Filed  10-22-98;  4.-03  pm] 

aajJNQ  COM  a»i-ai-«i 


:  AND  DATE:  2:00  p.m.,  Monday. 
November  16,  1998. 

PLACE:  1155  21st  St.  N.W.,  Washington. 
D.C,  9th  Flow  Conference  Room. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 
Adjudicatory  Matters. 

CONTACT  PERSON  FOR  MORE  MFORMATKM: 
Jean  A.  Webb,  202-418-5100. 
|eaBA.WaMt. 

Secretary  of  the  Commission. 

(FR  Doc  98-28764  Filed  10-22-98;  4K)3  pm] 

MLUMQ  COOK  aisi-ai-M 


COMMODITY  FUTURES  TRADMG 


Sunshine  Act  Meeting   . 

AOENCV  HOLDSIQ  THE  MEETMO: 
Commodity  Futures  Trading 
Commission. 


;  AND  DATE:  11:00  a jn..  Monday, 
November  20, 1998. 

PLACE:  1155  21st  St,  N.W.,  Washington. 
D.C,  9th  Floor  Conference  Room. 

STATUS:  Closed. 

MATTERS  TO  BE  OONSDERED:  Surveillanoe 
Matters. 

OONTACT  PERSON  FOR  MORE  BNt)nMATKM: 
)e«n  A.  Webb.  202-418-5100. 
faaaA-Wahb. 

Secretary  of  the  Commission . 
[FR  Doc  98-28765  Filed  10-22-98:  4K)2-pml 
iCOHSHI-avM 


COMMODITY  FUTURES  TRADMIG 


Sunshine  Act  Meeting 

TME  AND  DATE:  2:00  p.m.,  McHiday. 
November  23. 1998. 

PLACE:  1155  21st  St..  N.W..  Washington. 
D.C.  9th  Floor  Conference  Room. 

STATUS:  aosed. 

MATTERS  TO  BE  CONSPERH): 
Adjudicatory  Matters. 

OONTACT  PERSON  FOR  MORE  SrORMATION: 
Jean  A.  Wrtib.  202-418-5100. 
|aaBA.Wafah. 

Secretary  of  the  Commission. 
(FR  Doc  98-28766  Filed  10-22-98;  4:02  pm] 
I  COM  a»i-ei-ll 
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COMMODITY  FUTURES  TRADING 
COMMISSION 

Sunshine  Act  MMttng 

TME  AND  DATE:  11:00  a.m..  Monday. 

November  27, 1998. 

place:  1155  21st  St..  N.W.,  Washington. 

D.C..  9th  Floor  Conference  Room. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIOERED:  Surveillance 

Matters. 

CONTACT  PERSON  FOR  MORE  MFORMATION: 

Jean  A.  Webb,  202-418-5100. 

|Mn  A.  W«U>. 

Secretary  of  the  Conunission. 

|FR  Doc.  9&-28767  Filed  10-22-98:  4K)2  pm] 

■UMO  COM  Otl-ai-M 

COMMOOTTY  RITURES  TRADING 


Sunshine  Act  Meeting 

TMK  AND  DATE:  2:00  p.m..  Monday. 
November  30, 1998. 

PLACE:  1155  21st  St..  N.W..  Washington, 
D.C..  9th  Floor  Conference  Room. 
STATUS:  Closed. 
MATTERS  TO  BE  CONSIDERED: 
Adjudicatory  Matters. 
CONTACT  PERSON  FOR  MORE  INFORMATION: 
Jean  A.  Webb.  202-418-5100. 
Imb  a.  Wsfab. 

Secretary  of  the  Conuniuiort. 
|FR  Doc.  9ft-28768  Filed  10-22-98;  4:02  pmj 
I  OOOe  SMI-M-H 


DEPARTMENT  OF  EDUCATION 

Notice  of  Proposed  bifonnsllon 
Collection  I 


AQDICY:  Department  of  Education. 


summary:  The  Leader.  Information 
Management  Group.  Office  of  the  Chief 
Financial  and  Chief  Information  Officer, 
invites  comments  on  the  proposed 
information  collection  requests  as 
required  by  the  Paperwork  Reduction 
Act  of  1995. 

DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before 
December  10. 1998. 
ADDRESSES:  Written  comments  and 
requests  for  copies  of  the  proposed 
information  collection  requests  should 
be  addressed  to  Patrick ).  Sherrill. 
Department  of  Education.  600 
Independence  Avenue.  SW..  Room 
5624,  Regional  Office  Building  3, 
Washington.  DC  20202-4651.  or  should 
be  electronically  mailed  to  the  internet 

address  Pat SherriUtted.gov,  or  should 

be  faxed  to  202-708-9346. 


FOR  FURTHER  INFORMATION  CONTACT: 
Patrick  J.  Sherrill  (202)  708-8196. 
Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877-8339 
between  8  a.m.  and  8  p.m..  Eastern  time, 
Monday  through  Friday. 

SUPPLEMENTARY  MFORMATION:  Section 
3506  of  the  Paperworii  Reduction  Act  of 
1995  (44  U.S.C.  Chapter  35)  requires 
that  the  Office  of  Management  and 
Budget  (OMB)  provide  interested 
Federal  agencies  and  the  public  an  early 
opportunity  to  comment  on  information 
collection  requests.  OMB  may  amend  or 
waive  the  requirement  for  public 
consultation  to  the  extent  that  public 
participation  in  the  approval  process 
would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law,  or  substantially  interfere 
%vith  any  agency's  ability  to  perform  its 
statutory  (^ligations.  The  Leader, 
Information  Management  Group,  Office 
of  the  Chief  Financial  and  Chief 
Information  Officer,  publishes  that 
notice  containing  proposed  information 
collection  requests  prior  to  submission 
of  these  requests  to  OMB.  Each 
proposed  information  collection, 
grouped  by  office,  contains  the 
following:  (1)  Type  of  review  requested, 
e.g.  new,  revision,  extension,  existing  or 
reinstatement:  (2)  Title:  (3)  Summary  of 
the  collection:  (4)  Description  of  the 
need  for.  and  proposed  use  of.  the 
information:  (5)  Respondents  and 
frequency  of  collectitm:  and  (6) 
Reporting  and/or  Recordkeeping 
burden.  OMB  invites  public  comment  at 
the  address  specified  above.  Copies  of 
the  requests  are  available  from  Patrick  J. 
Sherrill  at  the  address  specified  above. 

The  Department  of  Education  is 
especially  interested  in  public  comment 
addressing  the  following  issues:  (1)  Is 
this  collection  necessary  to  the  proper 
functions  of  the  Department:  (2)  will 
this  information  be  processed  and  used 
in  a  timely  manner:  (3)  is  the  estimate 
of  burden  acciuate:  (4)  how  might  the 
Department  enhance  the  quality,  utility, 
and  clarity  of  the  information  to  be 
collected:  and  (5)  how  might  the 
Department  minimize  the  burden  of  this 
collection  on  the  respondents,  including 
through  the  use  of  ixJbrmation 
technology. 

Dated:  October  20, 1998. 
Km  H.  HumaBan. 

Leader.  Information  Management  Group, 
Office  of  the  Oiief  Financial  and  Chief 
Information  Officer. 

OfBce  of  Postseamdafy  EdacatioB 

7>pe  o/AeWew:  Revision. 


Titie:  Campus-Based  Reallocation 
Form  E40-4P. 

Frequency:  On  occasion. 

Affected  Public:  Business  or  other  for- 
profit:  Not-for-profit  institutions:  State, 
local  or  Tribal  Gov't:  SEAs  or  LEAs. 

Reporting  and  Recordkeeping  Burden: 
Responses:  3,000. 
Burden  Hours:  500. 

Abstract:  The  Reallocation  Form  is 
necessary  to  determine  the  funds 
available  and  to  establish  eligibility  for 
the  distribution  of  supplemental  Federal 
Work-Study  awards. 

Office  of  Postsacondary  Education 

Type  of  Review:  Extension. 

Title:  Federal  Stafford  Loan 
(Subsidized  and  Unsubsidized)  Program 
Master  Promissory  Note. 

Frequency:  On  occasion. 

Affected  Public:  Individuals  or 
households:  Business  or  other  for-profit; 
Not-for-profit  institutions. 

Reporting  and  Recordkeeping  Burden: 
Responses:  1.400.000. 
Burden  Hours:  1.400.000. 

Abstract:  This  promissory  note  is  the 
means  by  which  a  Federal  Stafford 
Program  Loan  borrower  promises  to 
repay  his  or  her  loan. 

(FR  Doc  98-28549  Filed  10-23-98;  8:45  un| 
■LUNQ  COOK ' 


DEPARTMENT  OF  EDUCATION 

Submission  for  OMB  Review; 
Comment  Request 

agency:  Department  of  Education. 

SUMMARY:  The  Leader.  Information 
Management  Group.  Office  of  the  Chief 
Financial  and  Chief  Information  Officer 
invites  comments  on  the  submission  for 
OMB  review  as  required  by  the 
Paperwork  Reduction  Act  of  1995. 
DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before 
November  25. 1998. 
ADDRESSES:  Written  comments  should 
be  addressed  to  the  Office  of 
Information  and  Regulatory  AlEsirs, 
Attention:  Danny  Werfel.  Desk  Officer. 
Department  of  Education.  Office  of 
Management  and  Budget.  725  17th 
Street.  N.W.,  Room  10235,  New 
Executive  Office  Building,  Washington. 
D.C  20503  or  should  be  electronically 
mailed  to  the  internet  address  Werfel 

d0al.eop.gov.  Requests  for  copies  of 

the  proposed  information  collection 
requests  should  be  addressed  to  Patrick 
).  Sherrill.  Department  of  Education,  600 
Independence  Avenue.  S.W.,  Rotun 
5624.  Regional  Office  Building  3. 
Washington.  D.C  20202-4651,  or 
should  be  electronically  mailed  to  the 
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internet  address  Pa(:_Sherrillded.gov. 
or  should  be  faxed  to  202-708-9346. 
FOR  FURTHER  KIFORMAT10N  CONTACT: 
Patrick  ).  Sherrill  (202)  708-8196. 
Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  l^«00-877-8339 
between  8  a.m.  and  8  p.m..  Eastern  time. 
Monday  through  Friday. 
SUPPLEMENTARY  MFORMATION:  Section 
3506  of  the  Paperwork  Reduction  Act  of 
1995  (44  U.S.C  Chapter  35)  requires 
that  the  Office  of  Management  and 
Budget  (OMB)  provide  interested 
Federal  agencies  and  the  public  an  early 
opportunity  to  comment  on  information 
collection  requests.  OMB  may  amend  or 
waive  the  requirement  for  public 
consultation  to  the  extent  that  public 
participation  in  the  approval  process 
would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law.  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statutory  (^ligations.  The  Lrader, 
Information  Management  Group.  Office 
of  the  Chief  Financial  and  Chief 
Information  Officer,  publishes  that 
notice  containing  proposed  information 
collection  requests  prior  to  submission 
of  these  requests  to  OMB.  Each 
proposed  information  collection, 
grouped  by  office,  contains  the 
following:  (1)  Type  of  review  requested, 
e.g.  new,  revision,  extension,  existing  or 
reinstatement:  (2)  Title;  (3)  Sununary  of 
the  collection:  (4)  Description  of  the 
need  for,  and  proposed  use  of.  the 
information:  (5)  Respondents  and 
frequency  of  collection;  and  (6) 
Reporting  and/or  Recordkeeping 
burdm.  OMB  invites  public  comment  at 
the  address  specified  above.  Copies  of 
the  requests  are  available  from  Patrick ). 
Sherrill  at  the  address  specified  above. 

Dated:  October  20. 1998. 
Kent  H.  Hannaiaan, 

Leader,  Information  Management  Group, 
Office  of  the  Chief  Financial  and  Chief 
Information  Officer. 

Office  of  Bilingual  Education  and 
Minority  Languages  Affairs 

Type  of  Review:  New 

Title:  Application  for  Grants  Under 
Bilingual  Education:  Comprehensive 
School  Grants  Program. 

nie^uency: 

Affected  Public:  Not-for-profit 
institutions;  State,  local  or  Tribal  Gov't; 
SEAs  or  LEAs. 

Reporting  and  Recordkeeping  Burden: 
Responses:  400. 
Burden  Hmirs:  48.000. 

Muitract:  The  Department  needs  and 
uses  this  information  to  make  grants. 
The  respondents  are  local  educational 


agencies  and  are  required  to  provide 
this  information  in  applying  for  grants. 
This  information  collection  is  oeing 
submitted  uiider  the  Streamlined 
Clearance  Process  for  Discretionary 
Grant  Information  Collections  (1890- 
0001).  Therefore,  this  30-day  public 
comment  period  notice  will  be  the  only 
public  comment  notice  published  for 
this  information  collection. 

(FR  Doc.  98-28548  Filed  10-23-98;  8:45  am] 
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DEPARTMENT  OF  EDUCATION 

Submission  for  OMB  Review; 
Comment  Request 

AQENCY:  Department  of  Education. 
SUMMARY:  The  Leader.  Information 
Management  Group,  Office  of  the  Chief 
Financial  and  Chief  Information  Officer 
invites  comments  on  the  submission  for 
OMB  review  as  required  by  the 
Paperworic  Reduction  Act  of  1995. 
DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before 
November  25. 1998. 
ADDRESSES:  Written  comments  should 
be  addressed  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Attention:  E)anny  Werfel.  Desk  Officer, 
Department  of  Education,  Office  of 
Management  and  Budget,  725  17th 
Street.  N.W..  Room  10235.  New 
Executive  Office  Building.  Washington. 
D.C  20503  or  should  be  electronically 
mailed  to  the  internet  address 
Werfel_d9kil.eop.gov.  Requests  for 
copies  of  the  proposed  information 
collection  requests  should  be  addressed 
to  Patrick  ).  SheiTill.  Department  of 
Education.  600  Independence  Avenue. 
S.W..  Room  5624.  Regional  Office 
Building  3.  Washington.  D.C.  20202- 
4651,  or  should  be  electronically  mailed 
to  the  internet  address 
Pat_SherTillQed.gov.  or  should  be 
faxed  to  202-708-9346. 
FOR  FURTICR  INFORMATION  CONTACT: 
Patrick  J.  Sherrill  (202)  708-8196. 
Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TIM))  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877-8339 
between  8  a.m.  and  8  p.m..  Eastern  time. 
Monday  through  Friday. 
SUPPLEMENTARY  SVORMATKM:  Secticm 
3506  of  the  Paperwork  Reduction  Act  of 
1995  (44  U.S.C.  Chapter  35)  requires 
that  the  Office  of  Management  and 
Budget  (OMB)  provide  interested 
Federal  agencies  and  the  public  an  early 
opportunity  to  comment  on  information 
coUection  requests.  OMB  may  amend  or 
waive  the  requirement  for  public 
consultation  to  the  extent  that  public 


participation  in  the  approval  process 
would  defeat  the  purpose  of  the 
infonnation  collection,  violate  State  or 
Federal  law.  or  substantially  interfere 
Mrith  any  agency's  ability  to  perform  its 
statutory  (^ligations.  The  Leiader. 
Information  Management  Group,  Office 
of  the  Chief  Financial  and  Chief 
InformaticHi  Officer,  publishes  that 
notice  containing  proposed  information 
collection  requests  prior  to  sul»nissi(Hi 
of  these  requests  to  OMB.  Each 
proposed  information  collection, 
grouped  by  office,  contains  the 
following:  (1)  Type  of  review  requested, 
e.g.  new,  revision,  extension,  existing  or 
reinstatement:  (2)  Htle;  (3)  Summary  of 
the  collection;  (4)  Description  of  the 
need  for,  and  proposed  use  of,  the 
informaticm:  (5)  Respond«its  and 
frequency  of  collection:  and  (6) 
Reporting  and/or  Recordkeeping 
burden.  OMB  invites  public  comment  at 
the  address  specified  above.  Copies  of 
the  requests  are  available  from  Patrick  J. 
Sherrill  at  the  address  specified  above. 

Dated:  October  21. 1998. 

Leader,  Information  Martagement  Group, 
Office  ofOte  Chief  Financial  and  Chief 
Information  Ofpcer. 

Office  of  ElenMBtary  and  Secondary 
Edacatica 

Type  of  Review:  Reinstatonent 

Title:  Women's  Educational  Equity 
Act(WEEA). 

FrequaKv:  Annually. 

Affected  Public:  Individuals  or 
households;  Not-for-profit  institutions: 
State,  local  or  Tribal  Gov't.  SEAs  or 
LEAs. 

Reporting  and  Recordkeeping  Hour 
Burden: 

Resp<Hises:  200. 
Burden  Hours:  3.200. 

Abstract:  The  WEEA  Program 
promotes  gender  equity  in  education, 
especially  for  wcmwn  and  girls  suffering 
from  multiple  forms  of  discrimination. 

(FR  Doc  98-28S88  Filed  10-23-98:  8:4S  am) 


DEPARTMENT  OF  ENERGY 
[DodislNo.  PP-1S2] 

Nodes  of  intsnt  to  Prapsfssn 


•ntNROe 


WOUCO  Of 

Involvsmsnt!  NRG  EnsfQyt  Inc. 

agency:  Departmoit  of  Eneigy  (DOE). 
ACTION:  Notice  of  Intmt  to  Prepare  an 
Environmental  Impact  Statement  and  to 
Conduct  Public  Scoping  Meetings. 


r:  NRG  Energy,  Inc.  (NRG)  has 
appUed  to  the  Department  of  Energy 
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(DOE)  for  a  Presidential  permit  to 
oonstnict  a  500.000-volt  transmission 
line  originating  at  the  switchyard  of  the 
Palo  Verde  Nuclear  Generating  Station 
near  Phoenix,  Arizona,  and  extending 
approximately  177  miles  to  the 
southwest,  where  it  would  cross  the 
United  States  (U.S.)  border  with  Mexico 
in  the  vicinity  of  Calexico.  California. 
From  the  border,  NRG  would  extend  the 
line  approximately  2.5  miles  into 
Mexico.  DOE  has  determined  that  the 
issuance  of  the  permit  would  constitute 
a  major  Federal  action  that  may  have 
significant  impact  upon  the 
environment  within  the  meaning  of  the 
National  Environmental  Policy  Act  of 
1969  (NEPA).  For  this  reason.  DOE 
intends  to  prepare  an  environmental 
impact  statement  (EIS)  to  address 
reasonably  foreseeable  impacts  from  the 
proposed  action  and  reasonable 
alternatives. 

The  purpose  of  this  Notice  of  Intent 
is  to  inform  the  public  about  the 
proposed  action,  announce  the  plans  for 
three  public  scoping  meetings  in  the 
vicinity  of  the  proposed  transmission 
line,  invite  pubUc  participation  in  the 
scoping  process,  and  solicit  public 
comments  for  consideration  in 
establishing  the  scope  and  content  of 
the  EIS.  Because  the  proposed  pro)ect 
may  involve  an  action  in  floodplains  or 
wetlands,  the  EIS  will  include  a 
floodplain  and  wetlands  assessment  and 
floodplain  statement  of  findings  in 
accoitiance  with  DOE  regulations  for 
compliance  with  floodplains  and 
wetlands  environmental  review 
requirements  (10  CFR  Part  1022). 
DATES:  EXDE  invites  interested  agencies, 
organizations,  and  members  of  the 
public  to  submit  comments  or 
suggestions  to  assist  in  identifying 
significant  environmental  issues  and  in 
determining  the  appropriate  scope  of 
the  EIS.  The  public  scoping  period  starts 
with  the  publication  of  this  Notice  in 
the  Federal  Register  and  will  continue 
until  November  25, 1998.  Written  and 
oral  comments  will  be  given  equal 
weight,  and  DOE  will  consider  all 
comments  received  or  postmarked  by 
November  25, 1998,  in  defining  the 
scope  of  this  EIS.  Comments  received  or 
postmarked  after  that  date  will  be 
considered  to  the  extent  practicable. 

Dates  for  the  public  scoping  meetings 
are: 

1.  November  16. 1998,  2:00  P.M.  to 
4:00  P.M.,  and  7:00  P.M.  to  9:00  P.M., 
Phoenix,  Arizona. 

2.  November  17,  1998,  2:00  P.M.  to 
4:00  P.M.,  and  7:00  P.M.  to  9:00  P.M.. 
Yuma,  Arizona. 

3.  November  18, 1998,  4:00  P.M.  to 
7:00  P.M.,  El  Centro,  California. 


DOE  will  publish  additional  notices 
of  the  date,  times,  and  location  of  the 
scoping  meetings  in  local  newspapers  in 
advance  of  the  scheduled  meetings.  Any 
necessary  changes  will  be  announced  in 
the  local  media. 

Requests  to  speak  at  a  public  scoping 
meetijig(s)  should  be  received  by  Mrs. 
Ellen  Russell  at  the  address  indicated 
below  on  or  before  November  12, 1998. 
Requests  to  speak  may  also  be  made  at 
the  time  of  registration  for  the  scoping 
meeting(s).  However,  persons  who 
submitted  advance  requests  to  speak 
will  be  given  priority  if  time  should 
become  limited  during  the  meeting. 
ADDRESSES:  Written  comments  or 
suggestions  on  the  scope  of  the  EIS,  and 
requests  to  speak  at  the  scoping 
meeting(s),  should  be  addressed  to:  Mrs. 
Ellen  Russell,  Office  of  Fossil  Energy 
(FE-27),  U.S.  Department  of  Energy, 
1000  Independence  Avenue.  SW, 
Washington,  DC  20585-0350:  Phone 
202-586-9624.  facsimile:  202-287- 
5736.  or  by  electronic  mail  at 
Ellen.RussellMiq.doe.gov. 

The  locations  of  the  scoping  meetings 
are: 

1.  Embassy  Suites  Hotel.  1515  N.  44th 
Street.  Phoenix.  AZ 

2.  Yuma  Civic  k  Convention  Center, 
1440  Desert  Hills  Drive,  Yuma,  AZ 

3.  Vacation  Inn/Scribbles,  2015 
Cottonwood  Circle,  El  Centro,  CA 

FOR  FURTHER  INFORMATION  CONTACT:  For 
general  information  on  the  DOE  NEPA 
review  process,  contact:  Carol  M. 
Borgstrom,  Director,  Office  of  NEPA 
PoUcy  and  Assistance  (EH-42).  U.S. 
Department  of  Energy,  1000 
Independence  Avenue,  SW. 
Washington,  DC  20585-0119;  Phone: 
202-586—4600  or  leave  a  message  at 
800-472-2756;  facsimile:  202-586- 
7031. 

For  information  on  the  proposed 
project  or  to  receive  a  copy  of  the  Draft 
EIS  when  it  is  issued,  contact  Mrs. 
Russell  at  the  address  above. 
SUPPLEMENTARY  INFORMATION: 

Background  and  Need  for  Agency 
Action 

Executive  Order  10485,  as  amended 
by  Executive  Order  12038,  requires  that 
a  Presidential  p>ermit  be  issued  by  DOE 
before  electric  transmission  facilities 
may  be  constructed,  connected, 
operated,  or  maintained  at  the  U.S. 
international  border.  The  Executive 
Order  provides  that  a  Presidential 
permit  may  be  issued  after  a  finding  that 
the  proposed  project  is  consistent  with 
the  public  interest.  In  determining 
consistency  with  the  public  interest, 
DOE  considers  the  impact  of  the  project 
on  the  reliability  of  the  U.S.  electric 


power  system  and  on  the  environment. 
The  regulations  implementing  the 
Executive  Order  have  been  codified  at 
10  CFR  205.320-205.329.  Issuance  of 
the  permit  indicates  that  there  is  no 
Federal  objection  to  the  project,  but 
does  not  mandate  that  the  project  be 
completed. 

On  August  17, 1998,  NRG.  an 
independent  power  producer  and 
wholly-owned  subsidiary  of  Northern 
States  Power  Company,  filed  an 
application  for  a  {Residential  permit 
with  the  Office  of  Fossil  Energy  of  DOE. 
NRG  proposes  to  construct 
approximately  177  miles  of  500.000-volt 
transmission  line  from  the  switchyard' 
adjacent  to  the  Palo  Verde  Nuclear 
Generating  Station,  located  30  miles 
west  of  Phoenix.  Arizona,  to  the  U.S.- 
Mexico border  in  the  vicinity  of 
Calexico.  California.  South  of  the 
border.  NRG  would  construct  an 
additional  2.5  miles  of  transmission  line 
to  the  Cetys  Substation,  located  east  of 
Mexicali,  Mexico,  and  owned  by  the 
Comision  Federal  de  Electricidad  (CFE), 
the  national  electric  utility  of  Mexico. 

The  transmission  line  proposed  by 
NRG  would  be  designed  and 
constructed  with  a  nominal  capacity  of 
1000  megawatts  of  electrical  power  but 
would  be  restricted  to  a  600-megawatt 
capacity  under  certain  conditions.  All 
but  2.5  miles  of  the  U.S.  portion  of  the 
proposed  transmission  line  is  expected 
to  Iw  located  within  an  existing  utility 
corridor  designated  by  the  Bureau  of 
Land  Management.  Honvever,  the 
applicant  would  need  to  obtain 
approximately  4,300  acres  of  additional 
rig^t-of-way  from  public  and  private 
laindowners. 

The  route  proposed  by  NRG  would 
parallel  the  existing  Southwest 
Powerlink  500,()00-volt  transmission 
line  begiiming  at  the  Palo  Verde  Nuclear 
Generating  Station  Switchyard.  The 
route  would  continue  southwest, 
crossing  the  Cila  Bend  Mountains 
approximately  one  mile  north  of  the 
Signal  Mountain  Wilderness  Area.  The 
route  would  traverse  the  Muggins 
Mountains  on  the  northern  boundary  of 
the  Muggins  Mountains  Wilderness 
Area,  and  8.2  miles  of  the  Army's  Yuma 
Proving  Grounds.  The  line  would  cross 
the  Colorado  River  from  Arizona  into 
California  and  proceed  northwest, 
crossing  the  northeast  comer  of  the  Fort 
Yuma-Quechan  Indian  Reservation  for 
1.7  miles  before  turning  southwest  and 
paralleling  the  Bureau  of  Land 
Management-designated  utility  corridor 
throu^  the  Imperial  Sand  Dunes 
Recreation  Area.  The  route  would 
continue  north  of  the  northern  boundary 
of  the  Indian  reservation,  about  one  mile 
south  of  the  Pichacho  Peak  Wilderness 
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Area  and  then  turn  to  a  southeastern 
direction,  crossing  2.1  miles  of  the 
northwest  comer  of  the  Fort  Yuma- 
Quechan  Indian  Reservation.  The  route 
would  then  continue  west  between  the 
U.S. -Mexico  boundary  and  the  All- 
American  Canal.  At  the  Hemlock  Canal, 
the  route  would  tum  south,  following 
the  Hemlock  Canal  alignment  for  2.5 
miles  to  the  border.  The  proposed  route 
would  cross  approximately  25  linear 
miles  of  100-year  floodplains. 

Project  activities  wotild  include 
clearing  rights-of-way  and  access  roads, 
digging  tower  footings,  setting 
transmission  towers,  hanging 
transmission  wrires,  and  modifying 
existing  substation(s). 

The  NRG  application,  which  can  be 
downloaded  in  its  entirety  (including 
maps)  from  the  Office  of  Fossil  Energy's 
web  site  (www.fe.doe.gov;  choose 
regulatory,  then  electricity),  states  that 
there  are  no  firm  contracts  in  place  for 
the  sale  of  power  to  Mexico  using  the 
proposed  transmission  line.  Prior  to 
commencing  electricity  exports  to 
Mexico  using  the  proposed  line,  NRG. 
or  any  other  electricity  exporter,  must 
obtain  an  electricity  export 
authorization  from  DOE  pursuant  to 
section  202(e)  of  the  Federal  Power  Act. 

Identification  of  EnTironmental  laauet 

A  purpose  of  this  notice  is  to  solicit 
comments  and  suggestions  for 
considerBtion  in  the  preparation  of  the 
EIS.  As  background  for  public  comment, 
this  notice  contains  a  list  of  potential 
environmental  issues  that  DOE  has 
tentatively  identified  for  analysis.  This 
list  is  not  intended  to  be  all-inclusive  or 
to  imply  any  predetermination  of 
impacts.  Following  is  a  preliminary  list 
of  issues  that  may  be  analyzed  in  the 
EIS: 

(1)  Socioeconomic  impacts  of 
development  of  the  land  tracts  and  their 
subsequent  uses; 

(2)  Impacts  to  protected,  threatened, 
endangered,  or  sensitive  species  of 
animals  or  plants,  or  their  critical 
habitats; 

(3)  Impacts  to  floodplains  and 
wetlands; 

(4)  Impacts  to  cidtural  or  historic 
resources; 

(5)  Impacts  to  human  health  and 
safety; 

(6)  Impacts  on  air,  soil,  and  water; 

(7)  Visual  impacts; 

(8)  Disproportionately  high  and 
adverse  impacts  to  minority  and  low- 
income  populations;  and 

(9)  Environmental  impacts  within 
Mexico. 

The  EIS  will  also  consider  alternatives 
to  the  proposed  transmission  line, 
including: 


(1)  No  Action  Alternative:  The  EIS 
will  analyze  the  impacts  associated  with 
"no  action."  Since  the  proposed  action 
is  the  issuance  of  a  Presidential  permit 
for  the  constmction  of  the  proposed 
transmission  line,  "no  action  "  means 
that  the  permit  would  not  be  issued. 
However,  not  issuing  the  permit  would 
not  necessarily  imply  maintenance  of 
the  status  quo.  It  is  possible  that  the 
applicant  and/or  the  Mexican 
government  may  take  other  actions  if 
the  proposed  transmission  line  is  not 
built.  Ine  No  Action  Alternative  will 
address  the  environmental  impacts  that 
are  reasonably  foreseeable  to  occur  if  the 
Presidential  permit  is  not  issued,  to  the 
extent  practicable; 

(2)  Aitemative  transmission  line 
routes; 

(3)  Construction  of  a  powerplant  in 
the  U.S.  closer  to  the  U.S.-Mexico 
border  writh  a  shnter  transmission  line 
extending  to  the  border,  an  aitemative 
concept  for  supplying  electric  power  to 
the  target  region. 


Soqiingl 

Interested  parties  are  invited  to 
participate  in  the  scoping  process  both 
to  refine  the  preliminary  alternatives 
and  environmental  issues  to  be  analyzed 
in  depth,  and  to  eliminate  from  detailed 
study  those  alternatives  and 
environmental  issues  that  are  not 
significant  or  pertinent.  The  scoping 
process  is  intended  to  involve  all 
interested  agencies  (Federal,  state, 
county,  and  local),  public  interest 
groups.  Native  American  Tribes, 
businesses,  and  members  of  the  public 
Potential  Federal  cooperating  agencies 
include  the  U.S.  Department  of  the 
Interior  (including  Bureau  of  Land 
Management.  Bureau  of  Indian  Afiain. 
and  this  Fish  and  Wildlife  Service)  and 
the  International  Boundary  and  Water 
Commission. 

Public  scoping  meetings  will  be  held 
at  the  locations,  dates,  and  times 
indicated  above.  These  scoping 
meetings  will  be  informal  and 
conducted  as  a  discussion  between 
attendees  and  DOE.  The  DCK  presiding 
officer  will  establish  only  those 
prbcedures  needed  to  ensure  that 
everyone  who  %vishes  to  speak  has  a 
chance  to  do  so  and  that  DOE 
imderstands  all  issues  and  comments. 
Speakers  will  be  allocated 
approximately  10  minutes  for  their  oral 
statements.  Depending  upon  the  number 
of  persons  wishing  to  speak.  DOE  may 
allow  longer  times  for  representatives  of 
organizations.  Consequently,  persons 
wishing  to  speak  on  behalf  of  an 
organization  should  identify  that 
organization  in  their  request  to  speaL 
Persons  who  have  not  submitted  a 


request  to  speak  in  advance  may  register 
to  speak  at  the  scoping  meeting(s). 
However,  advance  requests  to  speak  are 
encouraged.  Should  any  speaker  desire 
to  provide  for  the  record  further 
inframation  that  cannot  be  presented 
within  the  designated  time,  such 
additional  information  may  be 
submitted  in  writing  by  the  date  listed 
above  in  the  DATES  section.  Both  oral 
and  written  comments  will  be 
considered  and  given  equal  weight  by 
DOE.  Meetings  will  commence  at  the 
times  spedfied  above  and  wrill  continue 
until  all  those  present  who  wish  to 
participate  have  had  an^portunity  to 
do  so. 

Draft  EIS  Sdiednle  and  Availability 

The  Draft  EIS  is  scheduled  for 
completion  by  March  1999,  at  whidi 
time  its  availabiUty  will  be  announced 
in  the  Federal  *i|^**— '  and  pubUc 
comments  again  will  Iw  solicited. 

Those  individuals  who  do  not  wish  to 
submit  comm«its  or  suggestions  at  this 
time  but  who  would  like  to  receive  a 
copy  of  the  Draft  EIS  for  review  and 
comment  when  it  is  issued  should 
notify  Mrs.  Rusaell  at  the  address  above. 

The  Draft  EIS  will  be  made  available 
fm  public  inspection  at  several  pubUc 
libraries  or  reading  rooms  in  Arizona 
and  California.  A  notice  of  these 
locatioos  will  be  provided  in  the 
Federal  Reirishir  at  a  later  date. 


Issued  in  Washington.  D.C  oo  Octobar  22. 
199S. 

PelvN.BnHii. 

Acting  Assistant  Socretary,  Environment, 
Safoty  and  Health. 
(PR  Doc  9ft-28703  Filed  10-2»-M:  8:4S  am) 


DEPARTMENT  OF  ENERGY 

leoDoe  Of  Miinpeniiva  rmancm 
AsaistMioe  for  ttie  OfHoe  of  Eneiyy 
Efficiency  and  r 


AQENCT:  U.S.  Department  of  Energy. 
ACTION:  Notice  of  competitive  financial 
assistance  soUdtation. 

SUMMARY:  The  Department  of  Energy 
announces  a  competitive  soUdtation  for 
applications  for  grants  and  cooperative 
agreements  for  information 
dissemination,  public  outreach, 
training,  and  related  technical  analjrsis 
and  technical  assistance  activities 
involving  renewable  energy  and  energy 
conservation.  It  is  estimated  that 
funding  of  approximately  55.5  milUon 
will  be  available  under  renewable 
energy  programs  and  $6.5  million  will 
be  available  under  energy  conservation 
programs  for  awards  under  this 
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solicitation  in  fiscal  year  1999.  Areas  of 
interest  involving  renewable  energy 
include  biomass.  geothermal.  hydrogen, 
photovoltaic,  solar  building, 
concentrating  solar  power,  and  wind 
technologies.  Conservation  areas  of 
interest  include  energy  efficiency  in 
transportation,  buildings,  industry,  and 
the  federal  sector.  The  awards  may  be 
for  a  period  of  six  months  to  four  years. 
Proposals  will  be  subject  to  the  ob)ective 
merit  review  procedures  for  the  OHice 
of  Energy  Efficiency  and  Renewable 
Energy. 

AOORCSSES:  The  formal  solicitation  is 
expected  to  be  issued  in  late  October 
1998.  It  will  be  available  as  solicitation 
number  DE-PS01-99EE10649  through 
the  Department  of  Energy's  "Current 
Business  Opportunities  at  Headquarters 
Procurement  Services"  Homepage 
located  at  www.pr.doe.gov/soUcit.html. 
Interested  appUcacts  that  do  not  have 
Internet  access  may  request  a  copy  of 
the  solicitation  by  sending  a  request 
with  a  virus-free  diskette  and  self- 
addressed,  stamped,  diskette  mailer  to 
U.S.  Department -of  Energy,  Office  of 
Headquarters  Procurement  Services, 
Attn:  Document  Control  Specialist.  HR- 
543, 1000  Independence  Ave.,  SW., 
Washington,  D.C.  20585. 
FOR  FURTHER  MFORMATKM  CONTACT:  Ms. 
Jackie  Kniskem,  HR-S42,  Office  of 
Headquarters  Procurement  Services, 
U.S.  Department  of  Energy.  1000 
Independence  Ave.,  SW.,  Washington, 
D.C.  20585.  telephone  number  (202) 
42&-0046,  e-mail  at 

iacqueline.kniskemOhq.doe.gov.  E:mail 
is  the  preferred  method  for  submission 
of  comments  and/or  questions. 
SUPPt-BiENTARY  INFORMATION:  The  Office 
of  Energy  Efficiency  and  Renewable 
Energy  supports  the  Department  of 
Energy's  strategic  ob)ectives  of 
increasing  the  efficiency  and 
productivity  of  energy  use,  while 
limiting  environmental  impacts; 
reducing  the  vulnerability  of  the  U.S. 
economy  to  disruptions  in  energy 
supplies:  ensuring  that  a  competitive 
electric  utility  industry  is  in  place  that 
can  deliver  adequate  and  affordable 
supplies  with  reduced  environmental 
impacts;  supporting  U.S.  energy, 
environmental,  and  economic  interests 
in  global  markets;  and  delivering 
leading-edge  technologies.  A  key 
component  of  this  program  is  the 
support  of  information  dissemination, 
public  outreach,  training  and  related 
technical  analysis  and  technical 
assistance  activities  to:  (1)  stimulate 
increased  energy  efficiency  in 
transportation,  buildings,  and  industry 
and  increased  use  of  renewable  energy; 
and  (2)  accelerate  the  adoption  of  new 


technologies  to  increase  energy 
efficiency  and  the  use  of  renewable 
energy.  'The  purpose  of  this  solidtatioo 
is  to  further  these  objectives  through 
financial  assistance  in  the  following 
areas: 

Office  of  Utility  Technologies— The 
primary  mission  of  this  Office  is  to  lead 
the  national  effort  to  develop  solar  and 
other  renewable  energy  technologies 
and  to  accelerate  their  acceptance  and 
use  on  a  national  and  international 
level.  The  Office  also  develops 
advanced  high  temperature 
superconducting  power  equipment  and 
energy  storage  systems,  addresses 
advanced  technology  needs  for 
transmission  and  distribution  systems, 
and  provides  information  and  technical 
assistance  on  electric  utility 
restructuring  issues.  Financial 
assistance  applications  will  be 
requested  for  information 
dissemination,  public  outreach,  and 
related  technical  analysis  activities 
involving  specific  renewable 
technologies  (e.g..  geothermal, 
concentrating  solar  power,  biopower, 
photovoltaic,  wind,  hydrogen)  as  well  as 
activities  that  involve  multiple 
technologies  within  the  Office's 
purview.  Proposals  also  will  be 
requested  to  perform  other  activities, 
such  as  information  dissemination, 
technical  assistance,  and  outreach 
relating  to  electric  utility  restructuring. 

Office  of  Transportation 
Technologies — The  mission  of  this 
Office  is  to  support  the  development 
and  use  of  advanced  transportation 
vehicles  and  alternative  fuel 
technologies  which  will  reduce  energy 
demand,  particularly  for  (wtroleum; 
reduce  criteria  pollutant  emissions  and 
greenhouse  gas  emissions;  and  enable 
the  U.S.  transportation  industry  to 
sustain  a  strong  competitive  position  in 
domestic  and  world  markets.  Financial 
assistance  applications  will  be 
requested  to  support  national  and 
regional  biomass  resource  assessments; 
tedinical  analysis  and  outreach  related 
to  energy  and  environmental  impacts  of 
advanoeid  transportation  technologies; 
and  information  dissemination  and 
outreach  to  promote  the  use  of 
alternative  hiel  vehicles. 

Office  of  Industrial  Technologies — 
The  mission  of  this  Office  is  to  improve 
the  energy  efficiency  and  pollution 
prevention  performance  of  U.S. 
industry.  The  Office  has  a  particular 
focus  on  several  key  industries, 
including  the  steel,  aluminum,  glass, 
metal  casting,  forest  products, 
chemicals,  petroleum,  agriculture,  and 
mining  industries.  Financial  assistance 
applications  will  be  requested  to 
support  specific  information 


dissemination  and  related  technical 
analysis  activities  associated  with  the 
development  and  adoption  of  energy 
efficient  technologies  in  the  industrial 
sector.  Many  of  these  issues  involve  the 
examination  of  changes  in  the 
marketplace;  differing  needs  associated 
with  small  and  medium^sized 
businesses;  competing  technologies; 
institutional  and  infrastructure  issues; 
and  energy  efficiency  activities  in  other 
countries  and  their  impact  or  potential 
for  U.S.  technologies. 

Office  of  Building  Technology,  State 
and  Community  Programs — ^The  mission 
of  this  Office  is  to  develop,  promote, 
and  integrate  energy  technologies  and 
practices  to  make  buildings  more 
efficient  and  affordable  and 
communities  more  liveable.  Financitd 
assistance  applications  will  be 
requested  to  support  information 
dissemination,  technical  analysis,  and 
outreach  activities  designed  to  facilitate 
the  adoptioi\jof  energy  efficiency  and 
renewable  energy  in  residential  and 
commercial  buildings  and  communities. 
For  example,  proposed  projecta  may 
include  the  development  and 
dissemination  of  educational  tools  and 
training  programs  that  educate  the 
general  pubUc  and  stakeholdere  about 
the  benefits  of  employing  energy 
efficient  technologies  and  practices  in 
buildings  and  communities. 

Federal  Energy  Management 
Program — ^The  mission  of  this  Program 
is  to  assist  agencies  in  achieving  the 
Federal  energy  management  goals  and  to 
disseminate  information  to  States,  local 
govemmenta,  and  the  public  on 
innovative  approaches  to  the  use  of 
energy.  Financial  assistance 
applications  will  be  requested  to 
support  several  specific  program  areas, 
such  as  a  national  lighting  certification 
program  for  lighting  professionals. 

Ine  Office  of  the  Assistant  Secretary 
for  Energy  Efficiency  and  Renewable 
Energy  has  overall  management 
responsibility  for  the  entke  Office  of 
Energy  Efficiency  and  Renewable 
Energy,  including  the  Office  of  Utility 
Technologies,  the  Office  of 
Transportation  Technologies,  the  Office 
of  Industrial  Technologies,  the  Office  of 
Building  Technology.  State  and 
Community  Programs,  and  the  Federal 
Energy  Management  Program.  Financial 
assistance  applications  will  be 
requested  to  support  information 
dissemination,  outreach,  training,  and 
related  technical  analysis  and  technical 
assistance  activities  involving:  (1) 
multiple  energy  efficiency  sectors;  (2) 
both  renewable  energy  end  energy 
efficiency  sectora;  (3)  international 
efforta;  and  (4)  other  projecta  which 
stimulate  increased  energy  efficiency 
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and  increased  use  of  renewable  energy 
or  accelerate  the  adoption  of  new 
technologies  to  increase  energy 
efficiency  and  the  use  of  renewable 
energy. 

Additional  information  about  the 
programs  of  the  Office  of  Energy 
Efficiency  and  Renewable  Energy  can  be 
obtained  at  the  Office's  Internet  site  at 
www.eren.doe.gov/ee.html. 

Pursuant  to  10  CFR  600.9.  a  draft 
solicitation,  which  will  include  greater 
detail  about  specific  program  areas  of 
interest,  application  instructions,  and 
evaluation  criteria,  is  expected  to  be 
issued  in  late  October  1998.  Commenta 
will  be  accepted  for  two  weeks  after  the 
release  of  the  draft  solicitation. 

Issued  in  Washington,  D.C  on  October  20, 
1998. 

Carol  M.  Ruelar. 

Acting  Director,  Program  Services  Division, 
Office  of  Headquarters  Procurement  Services. 
(PR  Doc  98-28592  Filed  10-23-98;  8:45  am] 
MUMO  COM  •4aa-ei-r 


DEPARTMENT  OF  ENERGY 

Fadaral  Energy  Ragulatory 
Commission 

[Dodtet  No.  EQ9»-6-000I 

Bear  Swap  I  LLC;  Notfc*  Of  Extension 
of  Tims 

October  20, 1998. 

The  Notice  of  Filing  in  the  above- 
mentioned  case  was  issued  on  October 
8. 1998  (63  FR  56020,  October  20, 1998) 
with  a  deadline  for  filing  protesta  and 
interventions  of  October  19. 1998.  Since 
the  publication  of  this  notice  was  after 
the  deadline,  we  are  extending  the  time 
to  file  protesta  and  interventions  to 
October  30. 1998. 
LiBWoed  A.  Wateon.  |r^ 
Acting  Secretary. 

(FR  Doc.  98-28573  Filed  10-23-98;  8:45  am) 
OOK  snT-ai-M 


DEPARTMENT  OF  ENERGY 
Fadaral  Ensrgy  RsguMory 


IDoctot  Na  CP96-638-00(q 

MMivaatsni  QaaTranamiasion 
Company,  Notica  of  SHa  VMt 

October  20. 1998. 

On  October  28, 1998.  the  staff  of  the 
Office  of  Pipeline  Regulation  will  be 
conducting  an  environmental  site  visit 
of  Midwestern  Gas  Transmission 
Company's  Grain  Processing 
Corporation  Sales  Tap  Project  in  Knox 


and  Daviess  Coimties,  Indiana.  All 
parties  may  attend.  Those  planning  to 
attend  must  provide  their  ovm 
transportation. 

For  further  information  about  where 
the  site  inspection  will  begin,  please 
contact  Paul  McKee  at  (202)  208-1088. 
Unwood  A.  Watson,  Jr.. 
Acting  Secretary. 

[PR  Doc.  98-28577  Filed  10-23-48;  8:45  am] 
MUMQ  CODE  triT-OI-M 


DEPARTMENT  OF  ENERGY 

Fadaral  Energy  Ragulatory 
Commission 

[Dodist  No.  CPM-17-000] 

Panhandto  Eaalem  Pipe  Una 
Company;  Notica  of  Raquast  Under 
Blanket  Authorization 

October  20, 1998. 

Take  notice  that  on  October  13. 1998. 
Panhandle  Eastern  Pipe  Line  Company 
(Panhandle).  P.O.  Box  1642.  Houston. 
Texas  77251-1642.  filed  in  Docket  No. 
CP99-1 7-000  a  request  pursuant  to 
Sections  157.205. 157.211  and 
.216  of  the  Commission's  Regulations 
under  the  Natural  Gas  Act  (18  CFR 
157.205. 157.211  and  157.216)  for 
authorization  to  upgrade  the  Central 
Illinois  Public  Service  (CIPSCO)  Quincy 
MftR  Station,  an  existing  delivery  point 
located  in  Adams  County.  Illinois, 
under  Panhandle's  blanket  certificate 
issued  in  Docket  No.  CP83-83-000. 
pursuant  to  Section  7  of  the  Natural  Gas 
Act,  all  as  more  fully  set  forth  in  the 
request  that  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Panhandle  states  that  it  proposes  to 
replace  the  regulatore  associated  with 
the  existing  M&R  Station  with  short 
lengths  of  pipe  so  as  to  allow  an 
increase  in  pressure  from  90  psig  to  240 
psig.  Panhandle  also  states  the  upgrade 
facilities  will  enable  the  above-ground 
meter  runs  to  deliver  natural  gas 
supplies  to  dPSOO  at  a  pressure 
sufficient  to  accommodate  OPSCO's 
increased  customer  pressure 
lequiremente,  and  that  the  maximum 
capacity  of  the  Quincy  MftR  Station  will 
not  change  as  a  result  of  these  pn^xned 
modifications.  Panhandle  further  states 
that  the  proposed  upgrade  of  the  Qunicy 
M&R  Station  will  not  increase  the 
existing  firm  entitlement  of  CIPSCO 
under  ita  currently  effective  service 
agreementa.  but  will  better  enable 
□PSCO  to  provide  ita  customen  with 
requested  delivery  pressures. 

Panhandle  states  the  estimatedxost  to 
upgrade  the  existing  bcilities  is 


$11,600,  and  the  CIPSCO  will  reimburse 
Panhandle  for  the  cost  of  modification. 
Any  [>erson  or  the  Commission's  staff 
may,  within  45  days  after  issuance  of 
the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to  Section 
157.205  of  the  Regulations  under  the 
National  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed 
for  filing  a  protest,  the  instant  request 
shall  be  treated  as  an  appUcation  for 
authorization  purauant  to  Section  7  of 
the  Natural  Gas  Act. 
LiBWBsd  A.  Watnn.  )r.. 
Acting  Secretary. 

(FR  Doc.  98-28574  Filed  10-23-98;  8:45  am) 
I  cooc  snT-ai-M 


DEPARTMENT  OF  ENERGY 
Fadaral  Energy  Ragulatory 


[DociMt  Na  ERM-193-000.  el  eL] 

Enteiyy  Saiinoaai  inc,  at  aL;  Eladrfc 
Rale  and  Corporale  Regulation  HNnga 

October  19, 1998. 

Take  notice  that  the  foUoviring  filings 
have  been  made  with  the  r«nimiK5tinn- 

1.  Entergy  Sei  vicea.  Inc. 

(Docket  No.  ER99-193-000] 

Take  notice  that  on  October  14, 1998, 
Entergy  Services,  Inc.,  on  behalf  of 
Entergy  Arkansas,  Inc.,  Entergy  Gulf 
States,  Inc.,  Entergy  Louisiana,  Inc, 
Entergy  Mississippi.  Inc..  and  Entergy 
New  Orleans.  Inc.,  (collectively,  the 
Entergy  Operating  Companies),  tendered 
for  filing  a  Short-Term  Firm  Point-to- 
Point  Transportation  Agreement 
between  Entergy  Services.  Inc,  as  agent 
for  the  Entogy  Operating  CcMnpanies, 
and  PGftE  Energy  Tradi^— Powrer.  U*. 

Comment  date:  November  6. 1998.  in 
acotmlanoe  with  Standard  Paragraph  E 
at  the  Old  of  this  notice. 

2.  CalifDraia  Power  Exdiaage 
CorporatioD 

[DockM  Nos.  EC96-19-037  and  ER9e-1663- 
0381 

Take  notice  that  on  October  13. 1998, 
the  California  Power  Exchange 
Corporation  (PX),  filed  revised  sheeta  to 
ita  tariff  in  compliance  with  the 
Commission's  September  28, 1998. 
ordo'  in  the  captioned  docketa. 
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Comment  date:  November  5, 1998.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  Niagara  Mohawk  Power  Corporation 

(Docket  No.  ER99-194-000I 

Take  notice  that  on  October  14. 1998. 
Niagara  Mohawk  Power  Corporation 
(Niagara  Mohawk),  tendered  for  filing 
an  unsigned  pro  forma  Service 
Agreement  for  Niagara  Mohawk  Power 
Corporation's  Scheduling  and  Balancing 
Services  Tariff  for  New  Energy 
Holdings,  Inc.  This  Service  Agreement 
implements  the  terms  of  the  proposed 
Tariff,  which  would  establish  a  system 
of  economic  incentives  designed  to 
induce  users  of  Niagara  Mohawk's 
electric  transmission  system  to  match 
actual  deliveries  of  electricity  to 
delivery  schedules  provided  under 
Niagara  Mohawk's  Open  Access 
Transmission  Tariff  (OATT). 

A  copy  of  the  filing  was  served  upon 
New  Energy  Holdings.  Inc.,  and  the  New 
York  Public  Service  Commission. 

Comment  date:  November  6. 1998.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  Niagara  Moiiawk  Pow«r  Corporation 

(Docket  No.  ER99-19S-O00I 

Take  notice  that  on  October  14. 1998. 
Niagara  Mohawk  Power  Corporation 
(Niagara  Mohawk),  tendered  for  filing 
an  unsigned  pro  forma  Service 
Agreement  for  Niagara  Mohawk  Power 
Corporation's  Scheduling  and  Balancing 
Services  Tariff  for  USGen  Power 
Services,  LP.  This  Service  Agreement 
implements  the  terms  of  the  proposed 
Tariff,  which  would  establish  a  system 
of  economic  incentives  designed  to 
induce  users  of  Niagara  Mohiawk's 
electric  transmission  system  to  match 
actual  deliveries  of  electricity  to 
delivery  schedules  provided  tmder 
Niagara  Mohawk's  Open  Access 
Transmission  Tariff  (OATT). 

A  copy  of  the  filing  was  served  upon 
USGen  Power  Services.  LP  and  the  New 
York  Public  Service  Commission. 

Comment  date:  November  6, 1998.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  PJM  Intercomiectioa,  L.IX. 

(Docket  Na  ER99-19e-000| 

Take  notice  that  on  October  14, 1998, 
PJM  Interconnection.  L.L.C.  (PJM).  filed 
amendments  to  the  Amended  and 
Restated  Operating  Agreement  of  PJM 
Interconnection.  L.L.C..  which  sets  forth 
the  procedures  by  which  PJM  will 
operate  PJM  Capacity  Credit  Mariiets. 

PJM  requests  an  effective  date  of 
October  IS.  1998.  for  the  amendments. 

Copies  of  this  filing  were  served  on  all 
members  of  PJM  and  each  state  electric 


utility  regulatory  commission  in  the 
PJM  Control  Area. 

Comment  date:  November  6. 1998.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  Mississippi  Power  Company 

(Docket  No.  ER99-1 97-000) 

Take  notice  that  on  October  14, 1998, 
Mississippi  Power  Company  and 
Southern  Company  Services.  Inc.,  its 
agent,  tendered  for  filing  a  Service 
Agreement,  pursuant  to  the  Southern 
Companies  Electric  Tariff  Volume  No. 
4 — Market  Based  Rate  Tariff,  with  South 
Mississippi  Electric  Power  Association 
for  the  Hamill  Farm  Road  Delivery  Point 
to  Singing  River  Electric  Power 
Association.  The  agreement  will  permit 
Mississippi  Power  to  provide  wholesale 
electric  service  to  South  Mississippi 
Electric  Power  Association  at  a  new 
service  delivery  point. 

Copies  of  the  nling  were  served  upon 
South  Mississippi  Electric  Power 
Association,  the  Mississippi  Public 
Service  Commission,  and  the 
Mississippi  Public  Utilities  Staff. 

Comment  date:  November  6. 1998.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  Constellation  Energy  Source,  Inc. 

(Docket  No.  ER99-1 98-0001 

Take  notice  that  on  October  14. 1998. 
Constellation  Energy  Source.  Inc.  (CES). 
filed  with  the  Federal  Energy  Regulatory 
Conunission  an  application  for  authority 
to  charge  market-based  rates  and  for 
certain  waivers  and  blanket  approvals. 

CES  has  requested  waiver  ofnotioe  to 
permit  its  proposed  rate  schedule  to 
beccnne  effective  on  October  15. 1998. 
one  day  after  the  date  of  filing. 

Coininent  date:  November  6. 1998.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  Niagara  Mohawk  Power  Corporation 

(Docket  No.  BC99-«-000| 

Take  notice  that  on  October  13. 1998. 
Niagara  Mohawk  Power  Corporation 
(Niagara  Mohawk)  submitted  for  filing, 
pursuant  to  section  203  of  the  Federal 
Power  Act.  and  Part  33  of  the 
Commission's  Regulations,  an 
application  for  authorization  to 
purchase  all  the  securities  of  Beebee 
Island  Corporation  and  Moreau 
Manufacttuing  Corporation,  public 
utilities  of  which  Niagara  Mohawk 
presently  is  the  majority  shareholder 
owning  82.8%  and  66.67%  respectively 
of  the  outstanding  shares  of  these 
companies.  Copies  of  the  filing  have 
been  served  on  the  New  York  State 
Public  Service  Commission.  Beebee 
Island  Corporation,  and  Moreau 
Manufacturing  Corporation. 


Comment  date:  November  16. 1998.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

9.  Central  Illinois  Light  Company 

(Docket  No.  ER99-1 99-000] 

Take  notice  that  on  October  14. 1998. 
Central  Illinois  Light  Company  (CILCO). 
300  Liberty  Street.  Peoria.  Illinois 
61602,  tendered  for  filing  with  the 
Commission  a  substitute  Index  of  Point- 
To-Point  Transmission  Service 
Customers  under  its  Open  Access 
Transmission  Tariff  and  service 
agreements  for  two  new  customers. 
Duke  Power,  a  division  of  Duke  Energy 
Corporation  and  Enron  Power 
Marketing.  Inc. 

CILCO  requested  an  effective  date  of 
October  7. 1998. 

Copies  of  the  filing  were  served  on  the 
afiiected  customers  and  the  Illinois 
Commerce  Commission. 

Comment  date:  November  6. 1998.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  lEC  Operating  Companies 

(Docket  No.  ER9»-4054-001] 

Take  notice  that  on  October  14. 1998. 
the  lEC  Operating  Companies  submitted 
a  System  Coordination  and  Operating 
Agreement,  revised  in  compliance  with 
the  Commission's  order  issued 
September  29. 1998  in  this  proceeding. 

Comment  date:  November  6. 1998.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

11.  CalifiKnia  Independent  System 
Operator  Corporation 

(Docket  Nos.  ER9»-1 89-000) 

Take  notice  that  on  October  14. 1998. 
the  California  Independent  System 
Operator  Corporation  (ISO),  tendered  for 
filing  an  amendment  to  Appendix  A  to 
the  Responsible  Participating 
Transmission  Owner  Agreement 
between  the  ISO  and  the  Southern 
California  Edison  Company  (SCE).  The 
ISO  states  that  the  amendment  revises 
the  Appendix  to  remove  the  City  of 
Anaheim,  the  City  of  Azusa.  and  the 
Qty  of  Banning. 

"The  ISO  states  that  this  filing  has  been 
served  on  all  parties  listed  on  the 
Restricted  Service  List  in  the  above- 
refsrenced  dockets. 

Comment  date:  November  6. 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

12.  Entergy  Services,  Inc. 

(Docket  No.  ER99-190-4)D0l 

Take  notice  that  on  October  14. 1998, 
Entergy  Services.  Inc..  on  behalf  of 
Entergy  Arkansas.  Inc..  Entergy  Gulf 
States.  Inc..  Entergy  Louisiana.  Inc.. 
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Entergy  Mississippi.  Inc..  and  Entergy 
New  Orleans.  Inc..  (collectively,  the 
Entergy  Operating  Companies),  tendered 
for  filing  a  Non-Firm  Point-to-Point 
Transmission  Service  Agreement  and  a 
Short-Term  Firm  Point-to-Point 
Transportation  Agreement  both  between 
Entergy  Services,  Inc.,  as  agent  for  the 
Entergy  Operating  Companies,  and 
Statoil  Energy  Trading,  Inc. 

Comment  date:  November  6, 1998.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

13.  Central  Power  and  Light  Company, 
West  Texas  Utilities  Company,  Public 
Service  Company  of  Oklahoma, 
Southwestern  Electric  Power  Company 

(Docket  No.  ER99-191-000) 

Talce  notice  that  on  October  14, 1998, 
Central  Power  and  IJght  Company. 
Public  Service  Company  of  Oklahoma. 
Southwestern  Electric  Power  Company 
and  West  Texas  Utilities  Company 
(collectively,  the  CSW  Operating 
Companies),  tendered  for  filing  a  service 
agreement  establishing  Western  Farmers 
Electric  Cooperative  (Western)  as  a 
customer  under  the  CSWOperating 
Companies'  market-based  rate  power 
sales  tariff. 

The  CSW  Operating  Companies 
request  an  effective  date  of  September 
15. 1998.  for  the  agreement  with 
Western  and.  accordingly,  seek  waiver 
of  the  Commission's  notice 
requirements. 

The  CSW  Operating  Companies  state 
that  a  copy  of  the  filing  was  served  on 
Western. 

Comment  date:  November  6, 1998.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

14.  Southern  Company  Services,  Inc. 

(Docket  No.  ER99-192-000J 

Take  notice  that  on  October  14, 1998. 
Southern  Company  Services.  Inc.  (SCS). 
acting  on  behalf  of  Alabama  Power 
Company.  Georgia  Power  Company. 
Guff  Power  Company,  Mississippi 
Power  Company  (MPC),  and  Savannah 
Electric  and  Power  Company 
(collectively  referred  to  as  Southern 
Company)  filed  i)  a  network  integration 
transmission  service  agreement  between 
SCS.  as  agent  for  Southern  Company, 
and  Southern  Wholesale  Energy,  a 
Department  of  SCS,  as  agent  for  MPC. 
and  ii)  a  service  agreement  for  non-firm 
point-to-point  transmission  service 
executed  by  SCS.  as  agent  for  Southern 
Company,  and  Merchant  Energy  Ooup 
of  the  Americas,  Inc.,  under  the  Open 
Access  Transmission  Tariff  of  Southern 
Company  (FERC  Electric  Tariff,  Original 
Volume  No.  5). 


Comment  date:  November  6. 1998.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

15.  Virgiiiia  Electric  and  Power 
Company 

(Docket  No.  ER99-200-000] 

Take  notice  that  on  October  14, 1998, 
Virginia  Electric  and  Power  Company 
(Virginia  Power),  tendered  for  filLig  a 
Service  Agreement  for  Firm  Point-to- 
Point  Transmission  Service  with 
Consumers  Energy  Company 
(Constuners)  and  The  Detroit  Edison 
Company  (Edison,  which  with 
Consumers  shall  be  referred  to 
collectively  as  the  Michigan  Companies 
or  Transmission  Customer)  under  the 
Open  Access  Transmission  Tariff  to 
Eligible  Purchasers  dated  July  14, 1997. 
Under  the  tendered  Service  Agreement. 
Virginia  Power  will  provide  firm  point- 
to-point  service  to  the  Transmission 
Customer  under  the  rates,  terms  ainl 
conditions  of  the  Open  Access 
Transmission  Tariff. 

Copies  of  the  filing  were  served  upon 
Consumers  Energy  Company,  The 
Detroit  Edison  Company,  the  Virginia 
State  Corporation  Commission  and  the 
North  Carolina  Utilities  Commission. 

Comment  date:  November  6, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

16.  Western  Resources,  Inc. 

(Docket  No.  ER99-201-000] 

Take  notice  that  on  October  14. 1998. 
Western  Resources,  Inc..  tendered  for 
filing  agreements  between  Western 
Resources  and  DTE  Energy  Trading,  Inc. 
Western  Resources  states  that  the 
purpose  of  the  agreement  is  to  permit 
the  customer  to  take  service  under 
Western  Resources'  market-based  power 
sales  tariff  on  file  with  the  Commission. 
The  agreement  is  proposed  to  become 
effective  September  15, 1998. 

Copies  of  the  filing  were  served  upon 
DTE  Energy  Trading,  Inc.,  and  the 
Kansas  Corporation  Commission. 

Comment  date:  November  6, 1998.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

17.  Entergy  Services,  Inc. 

(Docket  No.  ER99-218-000) 

Take  notice  that  on  October  8. 1998. 
Entergy  Services.  Inc.  (Entergy 
Services),  on  behalf  of  Entergy 
Arkansas.  Inc..  Entergy  Gulf  States.  Inc., 
Entergy  Louisiana.  Inc..  Entergy 
Mississippi.  Inc..  and  Entergy  New 
Orleans.  Inc.  (collectively,  the  Entergy 
Operating  Companies),  tendered  for 
filing  a  Power  and  Energy  Agreement 
between  Entergy  Services,  as  agent  for 
the  Entergy  Operating  Companies,  and 


the  Municipal  Energy  Agency  of 
Mississippi  for  the  sale  of  power  under 
Entergy  Services'  Rate  Schedule  SP. 

Comment  date:  October  29, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

18.  Sierra  Pacific  Power  Company  and 
Nevada  Power  Company 

(Docket  No.  BC99-1-000] 

Take  notice  that  on  October  9, 1998, 
Sierra  Pacific  Power  Company  (Sierra) 
and  Nevada  Power  Company  (Nevada 
Power)  (collectively.  Sierra  and  Nevada 
Power  are  referred  to  herein  as  the 
Applicants),  filed  corrections  to  pages  5 
and  18  of  their  Application.  On  those 
pages,  it  is  stated  that  the  expected  in- 
service  date  for  Sierra's  Alturas  Intertie 
project  is  the  end  of  1999.  The  actual 
expected  in-service  date,  as  stated  at 
page  5  of  Mr.  Oldham's  testimony 
(EJdiibit  SPNP-9).  is  December  of  1998. 
AppUcants  also  filed  worlq>apers  of  Dr. 
Fox-Penner.  These  wori^papers  consist 
of  a  memorandum  explaining  the 
organization  of  the  workpapers  and 
seven  binders  of  the  workpapers.  Also 
included  are  two  CD-ROMs  with  data  in 
electronic  format. 

Comment  date:  December  2,  1998.  in 
accordance  nvitb  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraph 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  R^ulatory  Commission. 
888  First  Street.  NE.  Washington.  DC 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
the  comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  perstm  wishing  to  beccnne  a  party 
must  file  a  motion  to  intervene.  Copies 
of  these  filings  are  on  file  with  the 
Commission  and  are  available  for  pubUc 
inspection. 
DmridP. 


Secretary. 

(PR  Doc.  98-28544  Filed  10-23-98:  8:45  am] 

MUMQ  cooc  cnr-ei-r 
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DEPARTMEHT  OF  ENERGY 

Federal  Energy  Regulatory 
Commlaaion 

[Proiect  Na  637] 

Public  Utility  DIatrfct  No.  1  of  Chelan 
County.  Waahlngton;  Notice  of 
Scoping  Maatfnga  and  Prolact 
FadlHlee  Tour  Purauant  to  ttw  National 
Environmental  Policy  Act  of  1960  for 
an  Applicant  Prepared  Environmental 
Aaaeaament 

October  20, 1998. 

The  Commission's  regulations  allow 
applicants  the  option  oipreparing  their 
own  Environmental  Assessment  (EA)  for 
hydropower  projects,  and  Hling  the  EA 
tvith  their  application  as  part  of  an 
alternative  licensing  procedure.*  On 
]uly  6. 1998  the  Commission  approved 
the  use  of  an  alternative  licensing 
procedure  in  the  preparation  of  a  new 
license  application  for  Public  Utility 
District  No.  1  of  Chelan  County's 
(Chelan  PUD).  Lake  Chelan  Project.  No. 
637. 

The  alternative  procedures  include 
provisions  for  the  distribution  of  an 
initial  information  package,  and  for  the 
cooperative  scoping  of  environmental 
issues  and  needed  studies.  On  October 
5,  1998.  Chelan  PUD  distributed  their 
initial  information  package  which 
included  an  initial  consultation 
document  (ICD)  and  Scoping  Document 
1  (SDl).'  Three  public  meetings  will  be 
held  to  discuss  these  dociunents. 

ICD  Meeting  and  Pro|ect  Tour 

Chelan  PUD  will  hold  a  public 
meeting  to  discuss  their  ICD  on 
November  18, 1998.  In  this  meeting. 
Chelan  PUD  will  give  an  overview  of  the 
existing  project  facilities  and  operation, 
discuss  what  is  ciurently  known  about 
enviroiunental  resources  at  the  project, 
and  discuss  how  those  resources  are 
currently  being  managed.  A  project 
facilities  tour  will  also  be  conducted  on 
the  same  day.  The  tour  will  include 
stops  at  the  dam,  powerhouse,  and  the 
lower  end  of  the  project  bypassed  reach. 

The  times  and  locations  of  the  ICD 
meeting  and  project  facilities  tour  are: 

Initial  Information  Meeting 

November  18.  1998, 10:00  am  to  1:00 
pm.  Carvel  Resort,  322  West  Woodin 
Avenue.  Chelan.  WA  98816.  (509) 
682-2582 


•Bl  FERC1B1.103(1«»7). 

'  Copia*  of  theM  docunMnU  can  ba  obuinad  by 
callii^  RoMM  Sokolo%v«ki  at  SO»-«63-«121  or  via 
tha  Cbalan  PUD  wab  siia  locatad  at  httpJ/ 
r.cliaUnpud.or(/ralicanaa. 


Prefect  Facilities  Tour 

November  18, 1998,  2:00  pm  to  5:00  pm. 
Meet  at  north  side  of  the  project  dam 
(for  more  information  call  Gregg 
Carrington  at  (509)  663-8121) 

Scoping  Meetings- 

Chelan  PUD  will  hold  public  scoping 
meetings  on  November  18  and  19, 1998, 
pursuant  to  the  National  Environmental 
Policy  Act  (NEPA)  of  1969.  At  the 
scoping  meetings.  Chelan  PUD  will:  (1) 
summarize  the  environmental  issues 
tentatively  identified  for  analysis  in  the 
EA;  (2)  outline  any  resources  they 
believe  would  not  require  a  detailed 
analysis;  (3)  identify  reasonable 
alternatives  to  be  addressed  in  the  EA; 
(4)  solicit  from  the  meeting  participants 
all  available  information,  especially 
quantitative  data,  on  the  resources  at 
issue;  and  (5)  encourage  statements  from 
experts  and  the  public  on  issues  that 
should  be  analyzed  in  the  EA. 

Although  Chelan  PUD's  intent  is  to 
prepare  an  EA.  there  is  the  possibility 
that  an  Environmental  Impact  Statement 
(EIS)  will  be  required.  Nevertheless,  this 
meeting  will  satisfy  the  NEPA  scoping 
requirements,  irrespective  of  whether  an 
EA  or  EIS  is  issued  by  the  Commission. 

The  times  and  locations  of  the 
scoping  meetings  are: 

Evening  Scoping  Meeting 

November  18,  1998,  6:00  pm  to  9:00  pm. 
Caravel  Resort,  322  West  Woodin 
Avenue.  Chelan.  WA  98816.  (509) 
682-2582 

Morning  Scaping  Meeting 

November  19. 1998, 10:00  am  to  1:00 
pm.  Caravel  Resort,  322  West  Woodin 
Avenue,  Chelan,  WA  98816,  (509) 
682-2582 

All  interested  individuals, 
organizations,  and  agencies  are  invited 
and  encouraged  to  attend  any  or  all  of 
the  meetings  to  assist  in  identifying  and 
clarifying  the  scope  of  environmental 
issues  that  should  be  analyzed  in  the 
EA. 

Scoping  Meeting  Procedures 

The  meetings  will  be  conducted 
according  to  the  procedures  used  at 
Commission  scoping  meetings.  Because 
this  meeting  will  be  a  NEPA  scoping 
meeting  under  the  APEA  process,  the 
Conunission  does  not  intend  to  conduct 
a  NEPA  scoping  meeting  after  Chelan 
PUD's  application  and  EA  are  filed  with 
the  Commission.  Instead.  Commission 
staff  will  attend  the  meetings  on 
November  18  and  19, 1998. 

Coounenting  Deadline 

Both  scoping  meetings  will  be 
recorded  by  a  stenographer,  and  the 


transcripts  will  become  part  of  the 
formal  record  of  the  proceedings  for  this 
project.  Those  who  choose  not  to  speak 
during  the  scoping  meetings  may 
instead  submit  written  comments  on  the 
project.  Written  comments  should  be 
mailed  or  e-mailed  to:  Mr.  Gregg 
Carrington,  Public  Utility  District  No.  1 
of  Chelan  Coimty,  Washington,  P.O.  Box 
1231.  Wenatchee.  WA  98807-1231, 
gregsOchelanpud.org. 

AU  correspondence  should  be 
postmarked  no  later  than  January  19. 
1999.  Comments  should  show  the 
following  caption  on  the  first  page: 
Scoping  Comments.  Lake  Chelan 
Hycuoelectric  Project.  Project  No.  637. 

For  further  information  please  contact 
Gregg  Carrington  of  Chelan  PUD  at  (509) 
663-8121  or  Vince  Yearick  of  the 
Commission  at  (202)  291-3073. 
Uawood  A.  WalMii,  Jr.. 
Acting  Secntaiy. 

(FR  Doc.  9»-28575  Filed  10-23-!98;  8:4S  am] 
iu«M  COOK  snr-at-M 


DEPARTMENT  OF  ENERGY 

Fadaral  Energy  Regulatory 
Commlaaion 

Notice  of  Intent  To  FHa  Application  for 
NawUcanae 

October  20, 1998. 

Take  notice  that  the  following  notice 
of  intent  has  been  filed  with  the 
Commission  and  is  available  for  public 
inspection: 

a.  Type  of  filing:  Notice  of  Intent  to 
File  Application  for  New  License. 

h.  Project  No.:  bZ7. 

c.  Date  filed:  October  5. 1998. 

d.  Submitted  By:  Public  Utility 
District  No.  1  of  Chelan  County. 
Washington,  the  current  licensee. 

e.  Name  of  Project:  Lake  Chelan 
Hydroelectric  Project. 

f.  Location:  On  the  Chelan  River,  near 
the  Qty  of  Chelan  in  Lewis  County. 
Washington.  Federal  lands  within  the 
project  boundary  include  361.42  acres 
of  the  Wenatchee  National  Forest,  and 
104.10  acres  of  the  Lake  Chelan 
National  Recreation  Area. 

g.  Filed  Pursuant  to:  Section  15  of  the 
Federal  Power  Act,  18  CFR  16.6  of  the 
Commission's  regulations. 

h.  Effective  date  of  current  license: 
May  1, 1981. 

i.  Expiration  date  of  current  license: 
March  31,  2004. 

j.  The  48-megawatt  project  consists  of 
a  40-foot-high  dam  on  the  Chelan  River 
at  the  lower  end  of  Lake  Chelan,  a  2.2- ' 
mile-long  steel  and  concrete  timnel.  and 
a  poweriiouse  located  near  the 
confluence  of  the  Chelan  and  Columbia 
Rivers. 
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k.  Purstiant  to  18  CFR  16.7. 
information  on  the  project  is  available 
at:  Public  Utility  District  No.  1  of  Chelan 
County,  Washington.  ATTN:  Rosana 
Sokolowski.  327  North  Wenatchee 
Avenue.  Wenatchee,  WA  98801.  Phone: 
509-663-6121;  FAX:  509-664-2881;  E- 
mail:  rosanaOchelanpud.org  or  via  the 
internet  at  www.chelanpud.org/ 
relicense. 

1.  FERC  contact:  Vince  Yearick  (202) 
219—3073. 

m.  Pursuant  to  18  CFR  16.9(b)(1)  each 
application  for  a  new  license  and  any  - 
competing  license  applications  must  be 
filed  with  the  Conunission  at  least  24 
months  prior  to  the  expiration  of  the 
existing  license.  All  applications  for 
license  for  this  project  must  be  filed  by 
March  31,  2002. 
Linwood  A.  Walioii.  Jr.. 
Acting  Secretary. 

(FR  Doc  98-28576  Filed  10-23-98;  8:45  am) 
aajjNO  oooc  sriT-ei-M 


DEPARTMENT  OF  ENERGY 

Fadaral  Enargy  Regulatory 
Commlaaion 

Sunahlna  Act  Maedng 

October  21. 1998. 

The  Following  Notice  of  Meeting  is 
Published  Pursuant  to  section  3(A)  of 
the  Government  in  the  Sunshine  Act 
(Pub.  L.  No.  94-409).  5  U.S.C.  552B: 
AQENCV  HOUMNQ  MEETMQ:  Federal 
Energy  Regulatory  Commission. 
DATE  AND  TME:  October  28. 1998. 10:00 
a.m. 

place:  Room  2C.  888  First  Street.  N.E.. 
Washington.  D.C  20426. 
STATUS:  Open. 

MATTERS  TO  BE  CONSIDERED:  Agenda. 
*Note— Items  Listed  on  the  Agenda  may 
be  deleted  without  further  notice. 
CONTACT  PERSON  FOR  MORE  INFORMATION: 
David  P.  Boergers.  Secretary.  Telephone 
(202)  208-0400.  For  a  recording  listing 
items  stricken  from  or  added  to  the 
meeting,  call  (202)  208-1627. 

Tliis  is  a  list  of  matters  to  be 
considered  by  the  commission.  It  does 
not  include  a  listing  of  all  papers 
relevant  to  the  items  on  the  agenda; 
However,  all  public  dociunents  may  be 
examined  in  the  reference  and 
information  center. 

CosMBt  Agenda-HydTo;  TOTtfa  Meeting— 
OctelMr  28.  leee;  Bagnlar  Meetiag  (10M> 

ajB.) 

CAH-1. 

OMITTED 
CAH-2. 

DOCKET  #  F-2525. 006.  WISCONSIN 
PUBUC  SERVICE  CORPORATION 


OTHER  »S  P-2522, 005,  WISCONSIN 

PUBUC  SERVICE  GORPORA'nON 
F-2546.  002,  WISCONSIN  PUBUC 

SERVICE  CCMIPORATICW 
P-2560, 002,  WISCONSIN  PUBUC 

SERVICE  CORPORATICM4 
P-2581 ,  003.  WISCONSIN  PUBUC 

SERVICE  CC»PORATION 
P-2595, 013.  WISCONSIN  PUBUC 

SERVICE  CORPORATION 
CAH-3. 
DOCKET  f  P-2579. 013.  INDIANA 

MICHIGAN  POWER  COMPANY 
OTHER  #S  P-2579.  Oil,  INDIANA 

MICHIGAN  POWER  a»4PANY 
CAH-4. 
DOCKET  *  P-11468. 002.  NORTH  SIDE 

CANAL  COMPANY 
CAH-5. 

DOCKET  #  P-5. 029.  THE  MONTANA 

POWER  COMPANY  AND 

CONFEIXRATED  SAUSH  AND 

KOOTENAI  TRIBES  OT  THE 

FLATHEAD  RESERVATION 
OTHER  fS  P-5. 030.  THE  MONTANA 

POWER  CC»«PANY  AND 

CONFEIKRATED  SAUSH  AND 

KOOTENAI  TRIBES  OF  THE 

FLATHEAD  RESERVATION 
CAH-6. 

DOCKET  #  P-460. 010.  OTY  CH' 

TAOOMA.  WASHINGTON 
CAH-7. 

DOCKET  i  P-1494, 140,  GRAND  RIVER 

DAM  AUTHORITY      ' 

CoDMBt  Agenda— ElaGtric 

CAB-1. 

DOCKET  f  EC96-19.  029.  CALIFORNIA 
INDEPENDENT  SYSTEM  OPERATOR 
CORPORATION 
OTHER  *S  ER96-1663. 030.  CALIFORNIA 
INDEPENDErn'  SYSTEM  OPERATOR 
CORPORATION 
CAE-2. 

DOCKET  «  ER98-4421, 000,  CONSUMERS 
ENERGY  COMPANY 
CAE-3. 

DOCKET  •  ER98-M99, 000.  OCEAN 
STATE  POWER  AND  OCEAN  STATE 

POWER  n 

CAE-4. 

DOCKET  «  ER98-M97.  000,  SEMPRA 
ENERGY  TRADING  CORPORATION 
OTHER  fS  ER98-4498. 000  SAN  DIEGO 
GAS  k  ELBCTRK:  COMPANY 
CAE-5. 
DOCKET  t  ER98-M26. 000.  FimUC 
SERVICE  CCH^ANY  OF  COLORADO 

CAE-6.  

DOCKET*  ER98-4400, 000,  PTTTSFIELD 
GENERATING  CCO-IPANY,  LJ». 
CAE-7. 
DOCKET*  EL97-43. 000.  QST  ENERGY 
TRADING  INC  V.  CENTRAL  ILLINOIS 
PUBUC  SERVICE  COMPAJJY  AND 
UNION  ELECnUC  COMPANY 
CAE-8. 
DOCKET*  ER97-4573. 000.  FLORIDA 
POWER  CORPORATION 
CAE-9. 
DOCKET*  ER95-112. 000.  ENTERGY 

SERVICES.  INC 
OTHER*S  EL9S-17. 000.  ENTERGY 
SERVICES,  INC  AND  ENTERGY 
POWER.  INC 


EL9S-17. 002.  ENTERGY  SERVICES.  INC 

AND  ENTERGY  POWER.  INC 
ER9S-112. 002.  ENTERGY  SERVKXS.  INC 
ER95-112, 007,  ENTERGY  SERVKXS.  INC 
ER95-1001, 001,  ENTERGY  SERVICES, 

INC 
ER95-1615. 002.  ENTERGY  POWER 

MARKETING  OORPORAHON 
ER96-586. 000.  ENTERGY  SERVICES.  INC 
ER96-586.  002.  ENTERGY  SERVICES.  INC 
ER96-2709. 001.  ENTERGY  SERVICES, 
INC 
CAE-IO. 

DOCKET*  ER98-38S3, 000.  NEW 

ENGLAND  POWER  POOL 
CAE-ll. 
DOCKET*  ER91-505, 001 .  PAOFK:  GAS 

AND  ELECTRK:  COMPANY 
OTHERtS  EL92-18. 000.  PACSIC  GAS 

AND  ELGCTRK:  COMPANY 
CAE-12. 

DOCKET*  ER98-12. 000,  SIERRA  PAOFK: 

POWERCOMPANY 
CAE-13. 

DOCKET*  EC97-51, 001.  SAN  DIEGO  GAS 

a  ELECnUC  COMPANY.  ENOVA 

ENERGY.  INC  AND  AK:  TRADING 

C0RF0RATK)N 
CAE-14. 
DOCKET*  ER98-2843. 001 .  AES 

REDONDO  BEACH.  L.L.C 
OTHERSS  EL98-62.  000.  SOUTHERN 

CALIFORNIA  EDISON  COMPANY 
ER9B-2843, 002.  AES  REDONDO  BEACH. 

L.LC 
ER98-2844, 001,  AES  HUNTINGTON 

BEACH.  L.L.C 
ER98-2844, 002.  AES  HUNTINGTON 

BEACH,  L.L.C 
ER98-2883. 001,  AES  ALAMTTOS.  LLC 
ER98-2883. 002.  AES  ALAMTTOS,  UL.C 
ER98-2971, 001.  EL  SEGUNDO  POWER. 

LLC 
ER98^2971,  002,  EL  ^GUNDO  POWER. 

LLC 
ER98-2972,  001,  LONG  BEACH 
-     GENERATION.  LLC 
ER98-2972.  002.  LONG  BEACH 

(XNERATION.  LLC 
ER98-2977.  001.  OCEAN  VISTA  POWER 

(XNERATION.  L.LC.  MOUNTAIN 

VISTA  POWER  GENERA'TION.  L.L.C 

AND  ALTA  POWER  GENERA'TION. 

LLC  ET  AL 
ER98-2977. 002.  OCEAN  VISTA  POWDt 

GENERAHON.  LLC.  MOUNTAIN 

VISTA  POWER  GENERATICm.  LLC 

AND  ALTA  POWER  GENERATION. 

LLCETAL   ■ 
ER98-3106.  001.  WILLIAMS  ENERGY 

SERVICES  COMPANY 
ER98-34t6, 001.  DUKE  ENERGY 

OAKLAND.  LLC 
ER98-3417. 001.  DUKE  ENERGY  MCHtRO 

BAY  LLC. 
ER98-3418. 001.  DUKE  ENERGY  MOSS 

LANDING.  LLC 
CAE-IS. 

DOCKET*  ER98-2023,  001.  NEW 

ENGLAND  POWER  COMPANY 
CAE-16. 
DOCKET*  ER96-158S.  001.  NEW 

ENGLAND  POWER  COMPANY.  NEES 

-TRANS-MISSK»4  SERVKXS.  INC  AND 

GRANTTE  STA'TE  ELECTRIC 

CX»(IPANY.  ET  AL 
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OTHERtS  ER96-1738.  001,  NORTHEAST 

UnUTIES  SERVICE  COMPANY 
ER96-1833.  001.  CENTRAL  VERMOI^T 

PUBUC  SERVICE  CORPORATION  AND 

CONNECTiaJT  VALLEY  ELECTRIC 

COMPANY 
ER96-1868.  001.  NORTHEAST  UnUTIES 

SERVICE  COMPANY 
CAB-17. 

OMITTED 
CA£-18. 

DOCKET*  ER94-1409.  001 .  CAMBRIDGE 

ELECTRIC  UGHT  COMPANY 
OTHERtS  EL94-88. 001 .  CAMBRIDGE 

ELECTRIC  UGHT  COMPANY 
CAE-19. 

DOCKET*  EL96-68.  001.  CUERO 

HYDROELECTRIC,  INC  V.  THE  CITY 

OF  CUERO.  TEXAS 
OTHER*S  QF96-107.  002.  CUERO 

HYDROELECTRIC.  INC.  V.  THE  CITY 

OF  CUERO.  TEXAS 
CAE-20. 

DOCKET*  ER97-4422.  001.  QNERGY 

SERVICES.  INC  AND  PSI  ENERGY.  INC. 
CAE-21. 

OMITTED 
CAE-22. 
DOCKET*  EL97-4.  000.  FLORIDA  POWER 

a  UGHT  COMPANY 

crrHER*s  EL97-«,  000.  Florida 

MUNiaPAL  POWER  AGENCY 
CAE-23. 

DOCKET*  EL98-17.  000.  POTOMAC 

ELECTRIC  POWER  COMPANY  V. 

ALLEGHENY  POWER  SYSTEM 
CAE-24. 

DOCKET*  EL98-69.  000.  CHAMPION 

INTERNATIONAL  CORP.  AND 

BUCKSPORT  ENERGY.  LLC.  V.  ISO- 
NEW  ENGLAND.  INC..  NEW  ENGLAND 

POWER  POOL  AND  CENTRAL  MAINE 

POWER  COMPANY 
CAE-25. 
DOCKET*  EL9S-70. 000.  JERSEY 

CENTRAL  POWER  a  LIGHT  COMPANY 

V.  PENNSYLVANL\  POWER  a  UGHT 

COMPANY 
CAE-26. 

DOCKET*  OA97-10S.  001.  CAROLINA 

POWER  a  UGHT  COMPANY 
OTHER*S  OA97-184. 001.  THE  DETROIT 

EDISON  COMPANY 
OA97-184.  002.  THE  DETROIT  EDISON 

COMPANY 
OA97-280. 001.  KANSAS  CITY  POWER  a 

UGHT  COMPANY 
OA97-280.  002.  KANSAS  CITY  POWER  a 

UGHT  COMPANY 
OA97-287,  001.  CENTRAL  POWER  AND 

UGHT  COMPANY.  PUBUC  SERVICE 

COMPANY  OF  OKLAHOMA. 

SOUTHWESTERN  ELECTRIC  POWER 

CO.  AND  WEST  TEXAS  UTILITIES  CO.. 

ETAL 
OA97-407.  001.  DUQUESNE  UGHT 

COMPANY 
OA97-432.  001.  CENTRAL  LOUISLVNA 

ELECTRIC  COMPANY,  INC 
OA97-433,  001.  PUBUC  SERVICE 

COMPANY  OF  NEW  MEXICO 
OA97-446. 001.  UTIUCORP  UNITED.  INC. 
OA97-458.  001,  ENTERGY  SERVICES. 

INC..  ENTERGY  ARKANSAS.  INC. 

ENTERGY  GULF  STATES.  INC. 

ENTERGY  LOUISLVNA.  INC.  AND 

ENTERGY  MISSISSIPPI.  INC.  ET  AL. 


OA97-464.  001.  SIERRA  PAQFIC  POWER 

COMPANY 
OA97-512.  001,  TEXAS-NEW  MEXICO 

POWER  COMPANY 
OA97-720,  001 ,  PUBUC  SERVICE 

COMPANY  OF  NEW  MEXICO 

Connnt  Agmida— Gas  and  Oil 

CAG-1. 
DOCKET*  RP98-401. 000.  IROQUOIS  GAS 

TRANSMISSION  SYSTEM.  LP. 
OTHER*S  RP9S-401.  001.  IROQUOIS  GAS 
TRANSMISSION  SYSTEM.  LP. 
CAG-2. 
DOCKET*  RP98-I16. 000.  NATIONAL 
FUEL  GAS  SUPPLY  CORPORATION 
CAG-3. 

DOCKET*  RP98-422.  000,  TEXAS 
EASTERN  TRANSMISSION 
CORPORATION 
CAG-4. 

DOCKET*  RP98-425.  000,  TEXAS  GAS 
TRANSMISSION  CORPORATION 
CAG-5. 

DOCKET*  RP98-430,  000, 
TRANSCONTINENTAL  GAS  PIPE  LINE 
CORPORATION 
CAG-6. 

DOCKET*  RP99-1 .  000,  TENNESSEE  GAS 
PIPEUNE  COMPANY 
CAG-7. 
DOCKET*  RP99-47. 000,  NATIONAL 
FUEL  GAS  SUPPLY  CORPORATION 
CAG-«. 

DOCKET*  RP99-69,  000,  NATIONAL 
FUEL  GAS  SUPPLY  CORPORATION 
CAG-9. 

DOCKET*  TM99-1-22,  000,  CNG 
TRANSMISSION  CORPORATION 
CAG-10. 

OMTITED 
CAG-11. 

OMITTED 
CAG-1 2. 

DOCKET*  RP98-2S9.  000.  NORAM  GAS 
TRANSMISSION  COMPANY 
CAG-13. 

DOCKET*  RP9a-345.  000.  NORTHERN 
BORDER  PIPEUNE  COMPANY 
CAG-14. 

DOCKET*  RP9&-417,  000,  PGaE  GAS 
TRANSMISSION.  NORTHWEST 
CORPORATION 
CAG-1 5. 

OMITTED 
CAG-1 6. 

DOCKET*  RP98-423.  000,  MISSISSIPPI 

RIVER  TRANSMISSION  CORPORATION 
OTHER*S  RP98-423,  001,  MISSISSIPPI 
RIVER  TRANSMISSION  CORPORATION 
CAG-1 7. 
DOCKET*  RPg9-10,  000,  WILUAMS  GAS 
PIPEUNES  CENTRAL,  INC 

crrHER*s  RP99-10, 001,  willlams  gas 

PIPEUNES  CENTRAL.  INC 
CAG-18. 

DOCKET*  RP99-1 1 ,  000.  WILUAMS  GAS 

PIPEUNES  CENTRAL.  INC 
OTHER*S  RP89-183.  083  WILLIAMS  GAS 
PIPELINES  CENTRAL,  INC 
CAG-19. 

DOCKET*  RP9»-16.  000,  WILUAMS  GAS 

PIPEUNES  CENTRAL,  INC 
OTHERtS  RP89-183, 083  WILLIAMS  GAS 
PIPELINES  CENTRAL,  INC 
CAG-20. 


OMITTED 
CAG-21. 

OMITTED 
CAG-22. 

OMITTED 
CAG-23. 

[XX3CET  •  RP99-34,000, 
TRANSWESTERN  PIPELINE  COMPANY 
CAG-24. 

DOCKET  *  RP99-35,000.  NORTHERN 
NATURAL  GAS  COMPANY 
CAG-25. 

DOCKET  *  RP99-37,000.  NORTHERN 
NATURAL  GAS  COMPANY 
CAG-26. 
DOCKET  *  TM99-1-2S,000,  MISSISSIPPI 

RIVER  TRANSMISSION  CORPORATION 
OTHER  «S  TM9»-1-25,001,  MISSISSIPH 
RIVER  TRANSMISSION  CORPORATION 
CAG-27. 

DOCKET  «  TM99-1-28, 000,  PANHANDLE 
EASTERN  PIPE  LINE  COMPANY 
CAG-28. 

OMITTED 
CAG-29. 

OMITTED 
CAG-30.         ■ 

OMITTED 
CAG-31. 

OMITTED 
CAG-32. 

DOCKET  *  PR98-1S,  000,  LOUISIANA 
RESOURCES  PIPELINE  COMPANY 
LSMTTED  PARTNERSHIP 
CAG-33. 
DOCKET  «  PR98-9, 000,  TEKAS  PIPEUNE, 

LLC 
OTHER  *S 

PR98-9. 001.  TEKAS  PIPEUNE,  LLC 
PR98-9  002,  TEKAS  PIPELINE,  LLC 
CAG-34. 

DOCKET  *  RP97-20.  017.  EL  PASO 
NATURAL  GAS  COMPANY 
CAG-35. 
DOCKET  *  RP98-181. 001.  OKTEX 
PIPEUNE  COMPANY 
CAC-36. 

DOCKET  *  RP98-203.  000.  NORTHERN 

NATURAL  GAS  COMPANY 
OTHER  *S  RP98-203,  001 .  NORTHERN 
NATURAL  GAS  COMPANY 
CAG-37. 

DOCKET  «  RP98-371.  002,  WILUAMS 
GAS  PIPEUNES  CENTRAL,  INC. 
CAG-38. 

DOCKET  *  RP9»-36, 000,  NORTHERN 
NATURAL  GAS  COMPANY 
CAG-39. 

DOCKET  *  SA98-9,  000,  MERLEYN  A. 
CALVIN 
CAG-40. 

DOCKET  *  S A98-61 ,  000,  BRUCE  F. 
WELNER 
CAG-«1. 

DOCKET  *  SA98-63. 000,  MULL 
DRILLING  COMPANY,  INC 
CAG-42. 

DOCKET  «  RP97-369.  003.  PUBLIC 
SERVICE  COMPANY  OF  COLORADO, 
ETAL 
OTHER  *S  RP97-369.  004,  PUBUC 
SERVICE  COMPANY  OF  COLORADO. 
ETAL 
RP9ft-39. 006.  NORTHERN  NATURAL 

GAS COMPANY 
RP9»-39,  Oil,  NORTHERN  NATURAL 
GAS COMPANY 
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RP98-40.  005,  PANHANDLE  EASTERN 

PIPE  LINE  COMPANY 
RP98-40, 008,  PANHANDLE  EASTERN 

PIPE  LINE  COMPANY 
RP9»-«2, 004,  ANR  PIPELINE  COMPANY 
RP98-42, 009.  ANR  PIPELINE  CC»<PANY 
RP98-43,  004,  ANADARKO  GATHERING 

COMPANY 
RP98-43,  008,  ANADARKO  GATHERING 

COMPANY 
RP98-52, 005,  WILUAMS  NATURAL  GAS 

COMPANY 
RP98-52, 009  WILLIAMS  NATURAL  GAS 

COMPANY 
RP98-53,  005,  KN  INTERSTATE  GAS 

TRANSMISSION 
RP9ft-53, 007  KN  INTERSTATE  GAS 

TRANSMISSION 
RP98-54,  006,  COLORADO  INTERSTATE 

GAS  COMPANY 
RP9ft-54, 008  COLORADO  INTERSTATE 
GAS COMPANY 
GAG— 43. 

DOCKET  *  RP97-375.  005,  WYOMING 
INTERSTATE  COMPANY.  LTD. 
CAG— 44. 
DOCKET  *  RP91-203. 062.  TENNESSEE 

GAS  PIPELINE  COMPANY 
OTHER  •S  RP92-132, 049,  TENNESSEE 
GAS  PIPELINE  COMPANY 
CAG-45. 
DOCKET  f  RP97-126. 010,  IROQUOIS 
GAS  TRANSMISSION  SYSTEM,  LP. 
CAG-46. 

OMITTED 
CAG-47. 
DOCKET  #  RP93-197. 003.  UNION 
PACIFIC  FUELS.  INC.  ET  AL  V. 
SOUTHERN  CAUFORIA  EEMSON 
COMPANY 
OTHER  *S  RP93-194. 002.  SOUTHERN 
CALIFORNIA  UTILITY  POWER  POOL 
AND  IMPERIAL  IRRIGATION  DISTRICT 
V.  SOUTHERN  CALIFORNIA  GAS 
COMPANY 
RP94-51. 002.  SHELL  WESTERN  EaP  INC 
V.  SOUTHERN  CALIFORNIA  GAS 
COMPANY 
CAG-48. 

DOCKET  *  MGg»-9, 003,  DYNEGY 
MIDSTREAM  PIPEUNE,  INC 
CAG-49. 

DOCKET  *  MG98-10. 002.  VENICE 
GATHERING  SYSTEM.  LLC 
CAG-SO. 
DOCKET  *  CPg6-178. 006.  MARITIMES  a 

NORTHEAST  PIPELINE,  LLC 
OTHER  «S  CP96-809.  005^  MARITIMES  a 

NORTHEAST  PIPELINE.  LLC 
CP96-810. 002.  MARITIMES  a 

NCMtTHEAST  PIPELINE.  LLC 
CP97-238. 006,  MARITIMES  k 
NORTHEAST  PIPELINE.  LLC.  AND 
PORTLAND  NATURAL  GAS 
TRANSMISSION  SYSTEM 
CAG-Sl. 
DOCKET  «  CP97-343. 002.  MIDOOAST 
INTERSTATE  TRANSMISSION.  INC 
OTHER  *S  CP98-34. 002.  MIDOOAST 
INTERSTATE  TRANSMISSICM4.  INC 
CAG-52. 

OMITTED 
CAG-53. 
DOCKET  ff  CP9a-271. 001.  K  N 
WATTENBERG  TRANSMISSION 
LIMITED  LIABIUTY  COMPANY  V. 


PUBUC  SERVICE  COMPANY  OF 
COLORADO.  ET  AL 
CAG-S4. 

DOCKET  *  CP97-699.  001.  MIDCOAST 
INTERSTATE  TRANSMISSION,  INC 
CAG-SS. 

DOCKET  *  CP9»-191.  000.  FLCKUDA  GAS 

TRANSMISSION  COMPANY 
OTHER  *S  CP9&-193.  000.  FLORIDA  GAS 
TRANSMISSION  COMPANY 
CAG-56. 
DOCKET*  CP98-280. 000,  WILLIAMS  GAS 
PIPEUNES  CENTRAL  INC 
CAG-57. 

DOCKET*  CP96-123, 000,  NORTHERN 
NATURAL  GAS  COMPANY 
CAG-58. 

OMITTED 
CAG-59. 

DOCKET*  CP98-228,  000,  N(»THERN" 
NATURAL  GAS  COMPANY 
CAG-60. 
DOCKET*  CP98-552. 000.  NORTHERN 
NATURAL  GAS  COMPANY 
CAG-61. 
DOCKET*  CP98-623. 000.  NORAM  GAS 
TRANSMISSION  COMPANY 
CAG-62. 

OMITTED 
CAG-63. 
DOCKET*  CP98-568. 000,  NORSE 

PIPELINE.  LLC 
OTHERtS  CP98-569, 000,  COLUMBIA 
GAS  TRANSMISSlCm  CORPCMtATION 
CAG-64. 
DOCKET*  RP9»-426. 000.  COLUMBIA 

GAS  TRANSMISSICM4  OORPCHlATK)N 
OTHERtS  RP98-426,  001,  COLUMBIA 
GAS  TRANSMISSICm  OORPORATKJN 
CAG-65. 

DOCKETt  RP98-427, 000,  COLUMBIA 
GULF  TRANSMISSION  COMPANY 
CAG-66. 
DOCKETt  RP99-28. 000. 
TRANSCONTINENTAL  GAS  PIPE  LINE 
CORPCNIATION 
CAG-67. 

DOCKETt  RP99-49.  000.  CNG 
TRANSMISSICM  0ORPC«ATION 

DOCKETt  RP99-58. 000,  TENNESSEE 
GAS  PIPELINE  COMPANY 
CAG-69. 

DOCKETt  RP99-25. 000.  NORTHWEST 
PIPELINE  OCMlPORATICm 
CAG-7a 
DOCKETt  RP98-394. 000, 
TRANSCONTINENTAL  GAS  PIPE  LINE 
CORPORATION 
CAG-71. 
DOCKETt  CP98-755, 000. 
TRANSOCWTINENTAL  GAS  PIPE  LINE 
CCWPCMIATION 

Hydra  Aganda 

H-1. 
RESERVED 

Eladric  AgBnda 

E-1. 
RESERVED 

OaandGMA«BBda 

L  

PIPELINE  RATE  MATTERS 
PR-1. 


RESERVED 

n.  

PIPELINE  CERTDTCATE  MATTERS 
PC-1. 

DOCKETt  CP96-153. 003,  SOUTHERN 
NATURAL  GAS  COMPANY 

OTHERtS  CP96-153.  004.  SOUTHERN 
NATURAL  GAS  COMPANY 

ORDER  ON  REHEARING. 
David  P.  Baatsm, 
Secretaiy. 

(FR  Doc.  98-28683  Filed  10-22-98;  12:16pml 
■LUNO  OOH  CHT-ai-^ 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6180-1] 

Agency  hifonnabon  CoMctfon 
ActtvWi— :  SubmlMlon  for  OMB 
RevlMr;  Comment  Request;  Non-Road 
Compwion  Ignition  Tnglne  and  On 

Road  Hf«y  'yyg»g|y/pp''c**<>" 

for  EmlMion  CetlMcflllon,  and 
Parttdpotfon  in  the  Averaging, 
Banking,  and  Tradhig  Program 

AQBICY:  EnviraoiiieDtal  ProtactioD 

Agency  (EPA).    

action:  Notice. 


r:  In  oomplianoe  with  the 

Papeiwoik  Reduction  Act  (44  U.S.C 
3501  et  seq.).  this  document  announces 
that  the  foUoMring  Infonnation 
Collectiao  Request  (ICR)  lias  been 
farwarded  to  the  Office  of  Management 
and  Budget  (OMB)  for  review  and 
approval:  Non-road  Compression- 
ignition  Engine  and  Qn-road  Heavy 
Duty  Engine  Application  for  Emission 
Certification,  and  Participation  in  the 
Averaging.  Banking,  and  Trading 
Program.  EPA  ICR  Number  1851.01. 
Previous  CM^  Control  Number  206O- 
0104.  ejqiiratioo  date:  1(^-31-98. 
renewal.  The  ICR  describes  the  nature  of 
the  information  collection  and  its 
expected  burden  and  cost;  wh«e 
appropriate,  it  includes  the  actual  data — 
collection  instnimmt 
DATES:  CcMnments  must  be  submitted  on 
or  before  Novonber  25. 1998. 
FOR  RMTMER  WTOnHATWIi  CONTACT: 
Contact  Sandy  Farmer  at  EPA  by  phone 
at  (202)  260-2740.  by  email  at 
CBriner.sandytepeinail.epa.gov.  or 
download  off  the  Internet  at  http:// 
www.epa.gov/icr  and  refer  to  □'A  ICR 
No.  1851.01. 
SUPPLBBfTARV  MRMMATION: 

TUle:  Non-road  Compression-ignition 
Engine  and  On-roed  Heavy  Duty  Engine 
Applicaticm  for  Emission  Certification, 
and  Participation  in  the  Averaging. 
Banking,  and  Trading  Program  (Previous 
OMB  Control  Number  2060-0104.  EPA 
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ICR  Number  1851.01),  expiring  10/31/ 
98.  This  is  a  request  for  extension  of  a 
currently  approved  collection. 

Abstract:  Under  Title  II  of  the  Clean 
Air  Act  (42  U.S.C.  7521  et  seq.;  CAA  or 
the  Act),  EPA  is  charged  with  issuing 
certificates  of  conformity  for  those 
engines  which  comply  with  applicable 
emission  standards.  Such  a  certificate 
must  be  issued  before  engines  may  be 
legally  introduced  into  commerce.  To 
apply  for  a  certificate  of  conformity, 
manufacturers  are  required  to  submit 
Descriptions  of  their  planned 
production  line,  including  detailed 
descriptions  of  the  emission  control 
system,  and  test  data.  This  information 
is  organized  by  "engine  family"  groups 
expected  to  have  similar  emission 
characteristics.  There  are  also 
recordkeeping  and  labeling 
requirements. 

Those  manufacturers  electing  to 
participate  in  the  Averaging  Banking 
and  Trading  Program  for  Non-road  Q 
engines  at  or  below  37  kilowatts  and  for 
On-road  heavy  duty  engines  are  also 
reqtiired  to  submit  information 
regarding  the  calculation  of  projected 
and  actual  generation  and  usage  of 
credits  in  an  initial  report,  end-of-the- 
year  report  and  final  report.  These 
reports  are  used  for  certification  and 
enforcement  purposes.  Manufacturers 
will  also  maintain  records  for  eight 
years  on  the  engine  families  included  in 
the  program. 

All  the  information  requested  by  these 
collections  is  required  for  program 
implementation  and  activities,  and  is 
collected  by  the  Engine  Compliance 
Programs  Group,  Engine  Programs  and 
Compliance  Division,  Office  of  Mobile 
Sources,  Office  of  Air  and  Radiation. 
Information  submitted  by  manufactiuers 
is  held  as  confidential  until  the  specific 
engine  to  which  it  pertains  is  available 
for  purchase.  Confidentiality  to 
proprietary  information  is  granted  in 
accordance  with  the  Freedom  of 
Information  Act,  EPA  regulations  at  40 
CFR  part  2.  and  class  determinations 
issued  by  EPA's  Office  of  General 
Counsel.  An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  number.  The  OMB  control 
numbers  for  EPA's  regiilations  are  listed 
in  40  CFR  part  9  and  48  CFR  Chapter 
15.  The  Federal  Regiater  document 
required  under  5  CFR  1320.8(d). 
soliciting  comments  on  this  collection 
of  information  was  published  on  4/27/ 
98  (63  FR  20625):  no  comments  were 
received. 

Burden  Statement:  The  annual  public 
reporting  and  recordkeeping  burden  is 
estimated  to  average  1,240.5  hours  per 


respondent  for  the  on-highway 
certification  program,  333  hours  per 
respondent  for  the  on-highway  AB&T 
program;  515.8  hours  per  respondent  for 
the  nonroad  certification  program,  and 
460  hours  per  respondent  for  the 
nonroad  AB&T  program.  Burden  means 
the  total  time,  effort,  or  financial 
resources  expended  by  persons  to 
generate,  maintain,  retain,  or  disclose  or 
provide  information  to  or  for  a  Federal 
agency.  This  includes  the  time  needed 
to  review  instructions:  develop,  acquire, 
install,  and  utilize  technology  and 
systems  for  the  purposes  of  collecting, 
validating,  and  verifying  information, 
processing  and  maintaining 
information,  and  disclosing  and 
providing  information;  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements;  train  personnel  to  be  able 
to  respond  to  a  collection  of 
information:  search  data  sources: 
complete  and  review  the  collection  of 
information:  and  transmit  or  otherwise 
disclose  the  information. 

Respondents/Affected  Entities:  Large 
Compression-ignition  and  Heavy-duty 
On  Highway  engine  manufacturers. 

Estimated  Number  of  Respondents: 
66. 

Frequency  of  Response:  aimual. 

Estimated  Total  Aimual  Hour  Burden: 
53,168  hours. 

Estimated  Total  Annualized  Cost 
Burden:  $1,606,000. 

Send  comments  on  the  Agency's  need 
for  this  information,  the  accuracy  of  the 
provided  burden  estimates,  and  any 
suggested  methods  for  minimizing 
respondent  burden,  including  through 
the  use  of  automated  collection 
techniques  to  the  following  addresses. 
Please  refer  to  EPA  ICR  No  1851.01  in 
any  correspondence. 

Ms.  Sandy  Farmer,  U.S.  Environmental 
Protection  Agency,  OP  Regulatory 
Information  Division  (2137),  401  M 
Street,  SW,  Washington,  DC  20460: 

and 

Office  of  Information  and  Regulatory 
A^airs,  Office  of  Management  and 
Budget,  Attention:  Desk  Officer  for 
EPA.  725  17th  Street.  NW. 
Washington,  DC  20503. 

Dated:  October  20. 1998. 
Rkhard  Waathmd. 

Acting  Director.  Regulatory  Information 

Division. 

|FR  Doc.  98-28622  Filed  10-23Ht)8;  8:45  am) 


ENVIRONMENTAL  PROTECTION 
AGENCY 

FRL-6179-0] 

Transfer  of  Confktontial  Businass 
information  to  Contractora 

AQENCV:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  transfer  of  data  and 
request  for  comments. 

SUMMARY:  EPA  will  transfer  to  its 
contractor,  Dynamac  Corporation  and  its 
subcontractors:  DynCorp  and  ISSI 
Confidential  Business  Information  (CBI) 
that  has  been  or  will  be  submitted  to 
EPA  under  section  3007  of  the  Resource 
Conservation  and  Recovery  Act  (RCRA). 
Under  RCRA,  EPA  is  involved  in 
activities  to  support,  expand  and 
implement  solid  and  hazardous  waste 
regulations. 

DATES:  Transfer  of  confidential  data 
submitted  to  EPA  will  occur  no  sooner 
than  November  5. 1998. 
ADDRESSES:  Comments  should  be  sent  to 
Regina  Magbie.  Document  Control 
Officer,  Office  of  Solid  Waste  (5305W). 
U.S.  Environmental  Protection  Agency. 
401  M  Street,  SW,  Washington,  DC 
20460.  Comments  should  be  identified 
as  "Transfisr  of  Confidential  Data." 
FOR  FURTHER  INFORMATION  CONTACT: 
Regina  Magbie,  Dociunent  Control 
Officer,  Office  of  Solid  Waste  (5305W), 
U.S.  Environmental  Protection  Agency. 
401  M  Street.  SW,  Washington,  DC 
20460,703-308-7909. 
SUPPLEMENTARY  MFORMATKM: 

Transfer  of  Confidential  Bosineaa 
Infonnation 

Under  EPA  Contract  68-W-98-231 
Dynamac  Corporation,  and  its 
subcontractors,  will  assist  the  Office  of 
Solid  Waste,  Hazardous  Waste 
Identification  Division,  by  providing 
technical  support  in  completing 
hazardous  waste  listing  determinations, 
defining  hazardous  waste 
characteristics,  developing  the 
hazardous  waste  identification  rule,  and 
developing  rules  and  refiorts  pertaining 
to  the  definition  of  solid  waste,  medical 
waste,  used  oil,  waste  generation  and 
transportation,  and  universal  waste, 
such  as  batteries  and  fluorescent  light 
bulbs.  EPA  has  determined  that 
Dynamac  Corporation  and  its 
subcontractors,  wrill  need  access  to 
RCRA  CBI  submitted  to  the  Office  of 
Solid  Waste  to  complete  this  work. 
Dynamac  Corporation  and  its 
subcontractors,  need  access  to  several 
EPA  sources  including  the  Petroleum 
Refinery  Data  Base,  the  Toxics  Release 
Inventory,  the  EPA  National  Survey  of 
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Hazardous  Waste  Generators,  and  the 
Industries  Studies  Data  Base. 
.  In  accordance  with  40  CFR  2.305(h). 
EPA  has  determined  that  Dynamac 
Corporation,  and  its  subcontractors, 
require  access  to  CBI  submitted  to  EPA 
under  the  authority  of  RCRA  to  perform 
work  satisfiactorily  under  the  above- 
noted  contract.  EPA  is  submitting  this 
document  to  inform  all  submitters  of 
CBil  of  EPA's  intent  to  transfer  CBI  to 
these  firms  on  a  need-to-know  basis. 
Upon  completing  its  review  of  materials 
submitted.  Dynamac  Corporation,  and 
its  subcontractors,  will  return  all  CBI  to 
EPA. 

EPA  will  authorize  Dynamac 
Corporation,  and  its  subcontractors,  for 
access  to  CBI  under  the  conditions  and 
terms  in  EPA's  "Contractor. 
Requirements  for  the  Control  and 
Security  of  RCRA  Confidential  Business 
Information  Security  Manual."  Prior  to 
transferring  CBI  to  Dynamac 
Corporation,  and  its  subcontractors, 
EPA  will  review  and  approve  its 
security  plans  and  Dynamac 
Corporation,  and  its  subcontractors,  will 
sign  non-disclosure  agreements. 

Dated:  October  9, 1998. 
Elixabedi  Coteworth. 

Acting  Director,  Office  of  Solid  Waste. 

(PR  Doa  98-28623  Filed  10-23-98;  8:45  am] 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-eiSO^ 

DEPARTMENT  OF  TRANSPORTATION 

Federal  Highway  Administration 

Federal  Transit  Administration 

Transportation/Air  Quality  Public 
Information  Initlatlva:  "It  All  Adds  Up 
To  Cloanar  Air  FY  99  Demonstration 
Communities:  Request  for  Letters  of 


AGENCY:  Environmental  Protection 
Agency:  Federal  Highway 
Administration  and  Federal  Transit 
Adnunistration. 
action:  Notice. 

SUMMARY:  Over  the  past  year,  the 
Department  of  Transportaticm's  (DOT) 
Federal  Highway  Administration 
(FHWA)  and  Federal  Transit 
Administration  (FTA)  and  the 
Enviroiunental  Protection  Agency's 
(EPA)  Office  of  Mobile  Sources  (OMS) 
have  begim  a  collaborative  public 
education  program  to  be  implemented  at 
the  community  level. 


This  effort  is  designed  to  inform  the 
public  about  the  connection  between 
transportation,  air  pollution  and  public 
health,  and  the  ability  of  individuals  to 
make  a  difference  once  they  are 
informed  about  the  environmental 
consequences  of  their  daily  travel 
choices  .  Through  this  Doctmient,  the 
Department  of  Transportation's  Federal 
Highway  Administration  and  Federal 
Transit  Administration,  and  the 
Environmental  Protection  Agency's 
Office  of  Mobile  Sources  are  soliciting 
interest  bom  organizations  and 
communities  around  the  country  who 
would  benefit  bom  participation  as 
Demonstration  Communities  in  "It  All 
Adds  Up  to  Cleaner  Air" — a 
transportation/air  quaUty  public 
information  initiative. 
DATES:  Deadline  for  Letters  of  Interest — 
November  25, 1998. 
ADDRESSES:  This  document  can  also  be 
accessed  at  no  cost  by  contacting:  DOT/ 
Federal  Highway  Adnunistration  Web 
Page:  "www.fhwa.dot.gov/environment/ 
pubout"  EPA's  Office  of  Mobile  Sources 
Web  Page:  "www.epa.gov/oms"  click  on 
"What's  New?" 

FOR  FURTHER  INFORMATION  CONTACT: 
Kathy  Daniel,  Project  Manager.  US  DOT 

Federal  Highway  Administration,  400 

7th  Street  SW  (HEP-40).  Washington. 

DC  20590.  (I%one)  202/366-6276 

(Fax)  202/366-3409. 

"kathleen.daniel0fhwa.dot.gov": 
Patrice  lliomton.  Project  Manager,  EPA 

Office  of  Mobile  Sources,  2000 

Traverwood  Drive,  Aim  Arbor,  MI 

48105,  (Phone)  734/214-4329  (Fax) 

734/214-4906. 

"thomton.patriceOBpa.gov"; 
Abbe  Mamer,  Federal  Transit 

Administraticm.  400  7th  Street  SW 

(TPI^12).  Washington.  DC  20590. 

(Phone)  202/366-4317  (Fax)  202/493- 

2478.  "abbe.mamer9fta.dot.gov". 
SUPPLBI»ITARY  MF0RMAT10N: 

Affected  Entities:  Communities  and/or 
organizations  interested  in  participating 
as  Demonstration  Communities  in  a 
public  education  project  addressing 
transportation  choices  and  their  impact 
on  air  quality. 

Title:  Traiwportation/Air  Quality 
Public  Infonnation  Initiative:  "It  All 
Adds  Up  To  Qeaner  Air  "—FY  99 
Demonstration  Communities — Request 
For  Letters  of  Interest. 

Abstract:  Over  the  past  year,  the 
Department  of  Transportation's  Federal 
Hi^way  Administration  (FHWA)  and 
Federal  Transit  Administration  (FTA) 
and  the  Environmental  Protection 
Agency's  Office  of  Mobile  Sources 
(OMS)  have  begun  collaborating  on  a 
public  education  program  to  be 
implemented  at  the  community  level. 


which  infcHms  the  public  about  the 
connection  between  transportation,  air 
pollution,  public  health,  and  the  ability 
of  individuals  to  make  a  difference  once 
they  are  informed  about  the 
environmental  consequences  of  their 
daily  travel  choices.  This  goal  is  being 
accomplished  by  (1)  providing  national 
support  for  community-based  public 
education  efforts  on  the  impacts  of 
transportation  choices  aa  air  quaUty. 
traffic  congestion  .  and  public  healdi.  (2) 
encouraging  and  facilitating  the  creation 
of  national  and  local  coahtions 
committed  to  raising  awareness, 
understanding,  acceptance,  and  action 
related  to  transptxtation/air  quality 
issues,  and  (3)  encouraging  informed 
and  responsible  choices  for  individual 
actions  through  public  information.  The 
theme  of  the  initiative  is  "It  All  Adds 
Upto  Qeaner  Air." 

The  federal  partners— FHWA,  FTA 
and  OMS — are  currently  pilot-testings 
program  design  as  well  as  products 
produced  for  three  diverse 
communities — Dover,  Delatvare; 
Milwaukee,  Wisconsin:  and  San 
Francisco,  California — in  support  of  the 
long  term  effort.  Pilot  communities  were 
selected  to  provide  an  opportunity  to 
leam  from  the  eiqperience  of  areas  mth 
diversity  in  size,  existing  transportation 
infrastructiue,  air  quality,  and  degrees 
of  public  understanding  of 
transportation,  air  quality  and  the 
impact  of  their  individual  choices. 
Coalitions  of  organizations  with  vested 
interest  in  transportation/air  quaUty 
issues  in  each  of  the  three  pilot 
communities  are  currently  involved  in 
public  education  campaigns  on 
transportation  (iioices  and  their  impact 
on  air  quality.  The  messages  being 
tested  in  the  pilot  phase  of  the  initiative 
focus  on  combining  errands,  car  care, 
and  using  alternative  modes  of 
transportation.  These  initial  efforts  are 
scheduled  to  continue  through  October, 
1998.  Because  the  approach  and  results 
differ  from  community  to  community, 
impcwtant  and  relevant  lessons  are  being 
learned  firom  each  site.  Comprehensive 
evaluation  of  and  in  coUaboratirai  with 
the  pilot  sites  are  being  imdertaken  by 
the  federal  partners  in  collaboration 
with  the  pilot  sites  in  the  fall  of  this 
year.  The  program  will  then  be 
expanded  to  include  as  many  as  twelve 
(12)  Demonstraticm  Communities  in 
1999. 

Purpoee  of  Reqpeat  far  Letters  of 
Inlet  eat 

Through  this  Notice.  FHWA,  FTA  and 
OMS  are  soliciting  interest  from 
organizations  and  communities  around 
the  country  who  believe  they  woiUd 
benefit  bom  participation  as  a 
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Demonstration  Community  in  "It  All 
Adds  Up  to  Cleaner  Air"— the 
transportation/air  quality  public 
information  initiative.  Demonstration 
Communities  will  receive  national 
support  to  further  their  public  education 
efforts  on  transportation  and  air  quality. 
National  support  to  be  provided 
includes  market  research;  consistent 
national  messages;  limited  seed  money 
($25,000  per  site);  a  comprehensive 
resource  "tool  kit"  including 
transportation  and  air  quality  facts  and 
figures;  promotional  materials;  high 
quality  TV.  radio,  and  print 
advertisements  and  other  public 
education  tools;  "how  to"  information; 
and  technical  assistance  to  create  or 
expand  and  support  coalitions 
committed  to  improving  quality  of  life 
through  minimizing  traffic  congestion 
and  reducing  air  pollution.  This  Notice 
provides  information  which  will  allow 
organizations  and  communities  to 
determine  their  interest  in  participating 
as  a  Demonstration  Community  in  the 
1999  "It  All  Adds  Up  to  Cleuier  Air" 
initiative,  and  to  begin  preparing 
information  needed  to  apply  for  the 
program  later  this  year. 

Ine  purpose  of  requesting  a  Letter 
from  interested  communities  and 
organizations  is  to  help  the  federal 
agencies  prepare  an  efficient  evaluation/ 
selection  process.  Submitting  a  Letter  of 
Interest  %vill  not  commit  an 
organization/community  to  proceed 
with  an  application.  Those  not 
submitting  a  Letter  may  still  apply  at  the 
appropriate  time. 

Developing  •  Letter  of  Interest 

Letters  of  Interest  should  be  3-5 
pages.  The  federal  partners  are 
interested  in  brief  answers  to  the 
following  questions: 
— Is  the  community  committed  to 

raising  public  awareness  of 

transportation,  air  quality,  public 

health  and  the  impact  of  individual 

actions? 
— What  is  the  extent  of  the  air  quality 

and  congestion  problem  in  the 

interested  community? 
— Is  there  an  existing  coalition  or 

collaborative  established  to  address 

transportation  and  air  quality  issues? 
— If  so,  who  are  the  partners  in  this 

coalition? 
— If  not.  is  the  community  committed  to 

developing  and  maintaining  such  a 

coalition? 
— Is  the  community  currently  involved 

in  a  public  education  program  on 
•  transportation/air  quality  issues? 
— Coula  activities  begim  or  expanded 

continue  beyond  the  period  when 

federal  support  is  being  provided  to 

the  community? 


Expulsion  of  the  "It  AU  Adds  Up  To 
QeaiMr  Air"  Initiative 

Expansion  of  this  initiative  will  take 
place  in  two  phases.  Phase  One,  begun 
with  this  Notice,  will  involve 
submission  of  a  "Letter  of  Interest"  bom 
organizations  who  might  be  interested 
in  participating  as  a  1999  Demonstration 
Community.  Phase  Two  will  begin  with 
a  formal  solicitation  expected  to  be 
issued  by  the  federal  partners  in 
November,  1998.  The  solicitation  will 
outline  all  requirements  and  will  be 
widely  distributed  through  the  Federal 
Register,  Agency  Websites  and  other* 
electronic  means,  existing 
organizational  netwoiiu  and 
publications,  confisrences,  etc. 
Organizations  interested  in  participating 
will  then  have  60  days  to  submit  the 
requested  information. 

Expectadoiis  for  the  1909 
Demonatration  Commiuiities 

Using  the  materials  developed  and 
refined  through  the  pilot  sites. 
Demonstration  Communities  will 
further  our  knowledge  of  what  wotIcs 
and  what  doesn't.  Dialogue  with  the 
public  will  address  (1)  the  connection 
between  transportation  choices,  traffic 
congestion,  and  air  quality,  (2)  alternate 
modes  of  transportation,  and  (3)  efforts 
to  reach  the  long-term  objectives  of 
environmentally  beneficial 
transportation  choices  in  the 
community,  informed  life-work 
decisions,  and  increased  investment  in 
transportation  and  air  quality. 
Additional  and  innovative  materials 
will  be  developed  which  can  be 
replicated  and  provided  for  use  in  other 
community-baaed  efforts  nationwide. 
Through  evaluation,  we  will  continue  to 
learn  lessons  about  organizations  and 
perspectives  which  must  be  involved 
and  what  resources  are  required  to 
ensure  long-term  success  in  addressing 
transportation  choices  and  their  impact 
on  air  quality.  Demonstration 
Communities  will  be  expected  to  work 
closely  with  the  federal  partners  as  they 
track  outreach  activities,  successes  and 
challenges,  market  research,  etc. 

Partnershipa 

The  cornerstone  of  the  overall 
initiative  is  the  forging  of  long-term 
partnerships  which  will  integrate  the 
need  to  address  air  quality  and 
transportation  choices  into  commimity 
planning  and  education.  These 
partnerships  will  ensure  that  public 
education  and  investment  in 
transportation  and  air  quality  will 
continue  beyond  the  initial  federal 
support  in  Demonstration  Commimities. 
Partners  could  include  employers.  n(m- 


profit  organizations,  health  providers, 
public  interest  and  business  groups, 
youth,  and  other  levels  of  government. 

Proposed  Time  Line 

Request  for  Letters  of  Interest 

Published — September  1998 
Letters  of  Interest  Received — October 

1998 
Solicitation  Issued — November  1998 
Requested  Information  Due — ^January 

1999 
Evaluation/Selection  Completed — 

March  1999 
.  Award  of  Fimds — ^April  1999 

Eligible  Organizatioiis 

Letters  of  Interest  will  be  accepted 
from  any  community/public 
organization  with  interest  in  this 
initiative.  However,  when 
Demonstration  Communities  are 
selected  through  review  of  formal 
information  received  in  Phase  2.  priority 
will  be  given  to  conununities/public 
organizations  which  can  clearly 
demonstrate  a  perceived  air  quality  and 
traffic  congestion  problem,  involvement 
of  a  wide  range  of  organizations,  a  level 
of  public  understanding  of 
transportation  choices  as  solutions  to 
congestion  and  air  quality  problems, 
and  the  commitment  to  conduct  public 
education  linking  transportation,  air 

Suality.  public  health  and  individual 
hoioes.  Please  note  that  only 
Metro(>olitan  Planning  Organizations 
(MPOs).  state  departments  of 
transportation,  state,  local,  and  regional 
air  management  agencies,  councils  of 
government  and  public  transit  agencies 
will  be  eligible  to  serve  as  funding 
recipients  for  the  seed  money  offered  to 
selected  communities.  Lead 
organizations  are  strongly  encouraged  to 
create  partnerships  with  other 
organizations  actively  involved  in 
congestion  mitigation  and  air  quality 
improvement. 

Potential  Infonnatioa  To  Be  Requeated 
Throngh  Fonnal  Solicitation 

FHWA.  FTA  and  OMS  are  currently 
developing  the  selection  criteria  against 
which  proposals  will  be  evaluated. 
However,  it  is  likely  that  the 
information  requested  will  include  how 
the  community  will  demonstrate: 

— A  perceived  air  quality  and 

congestion  problem 
— Level  of  public  understanding  of 

transportation  choices  as  solutions  to 

congestion  and  air  quality  problems 
— Goals  of  improved  air  quality  and 

reduced  congestion  through 

transportation  choices 
— Effectiveness  of  collaborative 

activities  and  partnerships  with  other 
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stakeholders  needed  to  effiactively 
develop  or  implement  the  project 

— Demonstrated  ability  to  reach  target 
audiences  through  media,  outreach 
and  collaborative  efforts 

— Ability  to  integrate  these  efforts  with 
existing  programs/campaigns 

— Potential  for  continuing  the  effort 
beyond  federal  support 

Additional  Items  of  Interest 

— ^The  limited  amount  of  "seed  money" 
is  clearly  insufficient  to  accomplish 
the  goals  of  the  overall  initiative.  In 
the  final  selection  process,  priority 
will  be  given  to  those  who  indicate  a 
clear  ability  to  uindertaike  the  initiative 
and  commit  resources  beyond  those 
provided  through  the  federal  partners. 
Participation  as  a  Demonstration 
Commimity  will  clearly  require  a 
commitment  of  human  as  well  as 
financial  resources. 

— Potential  Demonstration  Communities 
are  encouraged  to  consider  integrating 
this  initiative  into  other  ongoing 
public  education  efforts.  Otiier 
potential  funding  sources  could 
include  the  Cmigestion  Mitigation  and 
Air  Quality  Improvement  Program 
(CMAQ),  the  Transportation  and 
Community  and  Systems  Preservation 
Pilot  Prggram  (TCSP)  under  the 
Transp<Mtation  Equity  Act  of  the  21st 
Cmtury.  the  aimual  Mobile  Source 
Outreach  Assistance  Competition 
(limited  to  designated  state  and  local 
air  management  agencies)  and  other 
funds  obtained  to  conduct 
transportation/air  quality  public 
education  activities. 

Submitting  "Letters  of  Interest" 

Letters  of  Interest"  (5  copies)  should 
be  sent  to:  Susan  Bullard.  Director  of 
Outreach  and  Communication,  US  EPA 
Office  of  Mobile  Sources,  401  M  Street 
SW  (MC  6401).  Washington.  DC  20460. 
(phone)  202/260-2614,  (fax)  202/260- 
6011,  email:  "bullard.susandepa.gov". 

Dated:  September  23, 1998. 

Mar^a  T.  Q^Sf 

Director,  Office  of  Mobile  Sources, 

Environmental  Protection  Agency. 

Dated:  October  16, 1998. 

diarlotte  M.  Adams. 

Associate  Administrator  for  Planning.  Fed&ul 
Transit  Administration. 

Dated:  October  15. 1998. 
lasMS  M.  Shrouds. 

Chief,  Environmental  Analysis  Division, 
Office  ofEnviroimient  and  Plarming.  Federal 
Highway  Administration. 
(FR  Doa  98-28617  Filed  10-23-98;  8:45  am] 
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ENVIRONMEIITAL  PROTECTION 
AGENCY 

FRL-eiao-a] 

Good  Neighbor  Environmental  Board 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

action:  Notice. 

SUMMARY:  Pursuant  to  the  Federal 
Advisory  Committee  Act  (Public  Law 
92-463),  the  U.S.  Environmental 
Protection  Agency  gives  notice  of  a 
meeting  of  the  Good  Neighbor 
Environmental  Board. 

The  Good  Neighbor  Environmental 
Board  was  created  by  the  Enterprise  for 
the  Americas  Initiative  Act  of  1992.  An 
Executive  Order  delegates  implementing 
authority  to  the  Administrator  of  EPA. 
The  Board  is  responsible  for  providing 
advice  to  the  President  and  the  Congress 
on  environmental  and  infiBstructure 
issues  and  needs  within  the  States 
contiguous  to  Mexico.  The  Board  is 
required  to  submit  an  annual  report  to 
the  President  and  the  Congress.  The 
Board  has  representatives  from  eight 
U.S.  Government  agencies;  the 
governments  of  the  States  of  Arizona, 
California.  New  Mexico  and  Texas:  and 
private  organizations  with  expmtise  on 
enviroiunental  and  infrastructure 
problems  along  the  southwest  border. 
The  Board  meets  three  times  aimually, 
including  an  annual  meeting  with  its 
Mexican  counterpart.  Region  1  of  the 
Mexican  National  Advisory  Council  for 
Sustainable  Development  This  will  be 
the  Board's  annual  meeting  with  Region 
1  of  the  Mexican  National  Advisory 
Council  for  Sustainable  Development 

DATES:  The  Board  will  meet  on 
November  5-6, 1998  .  On  November  5, 
the  Board  will  meet  independentiy  from 
8:30  a.m.  until  5:30  p.m.  On  November 
6.  the  Board  will  meet  jointiy  with 
members  of  Region  1  of  the  Mexican 
National  Advisory  Council  for 
Sustainable  Development  from  8:30  a.m. 
until  2:30  p.m. 

ADDRESSES:  The  Gran  Premier  Hotel. 
Colon  1304,  Colonia  Del  Prado. 
Reynosa.  Tamaulipas.  Mexico.  The 
meeting  is  open  to  the  public,  with 
limited  seating  on  a  first-come,  first- 
served  basis. 

FOR  FURTHER  MFORMATKM  CONTACT: 
Contact  Mr.  Robert  Hardaker, 
Designated  Federal  Officer.  U.S.  EPA. 
Office  of  Cooperative  Environmental 
Management,  telephone  202-260-2477. 


Dated:  October  9, 1996. 
Rahart  Hardaker. 

Designated  Federal  Officer,  Good  Nei^bot 
Environmental  Board. 

IFR  Doc  98-28618  Filed  10-23-96;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-618fr-2| 

Ajency  kifuiiiietton  OoHecllon 
ActtvWee  0MB  ReeponMS 

AQBICY:  Environmental  Protection 
Agency  (EPA). 
action:  Notices. 

SUMMARY:  This  docummt  announces  the 
Office  of  Management  and  Budget's 
(OMB)  responses  to  Agency  clearance 
requests,  in  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C 
3501  et  seq).  An  agency  may  not 
conduct  or  sponsor,  and  a  person  is  not 
required  to  respond  to.  a  collection  of 
infcmnaticm  uiiless  it  displajrs  a 
currenUy  valid  OMB  control  number. 
The  OMB  control  numbers  for  EPA's 
regulations  are  listed  in  40  CFR  part  9 
and  48  CFR  Chapter  15. 
FOR  FURTHER  MFORMAT10N  CONTACT: 
Call  Sandy  Farmer  at  (202)  260-2740.  or 
E-mail  at 

"CEumer.sand]f0BpamaiLepa.gov".  and 
please  refer  to  the  appropriate  EPA 
Inftmnation  Collection  Request  (ICR) 
Number. 
SUPPLOKNTARY  erORMATlON: 


OMB  KeqMNiaes  to  Agency 
Requests 

OMB  Approvals 

EPA  ICR  No.  1153.06:  NESHAP  for 
Equipment  Leaks  (Fugitive  Emission 
Sources);  in  40  CFR  Part  61,  Subpart  V; 
was  approved  08/25/98;  OMB  No.  2060- 
0068;  expires  08/31/2001. 

EPA  ICR  No.  1692.03;  NESHAP  for 
Hazardous  Air  Pollutants  for  Petroleum 
Refineries;  in  40  CFR  Part  63,  Subpart 
CC;  was  approved  08/17/98;  OMB  Na 
2060-0340;  expires  08/31/2001. 

EPA  ICR  No.  1078.05;  NSPS  for 
Phosphate  Rock;  in  40  CFR  Part  60. 
Subpart  NN;  was  approved  08/27/98; 
OMB  No.  2060-0011;  expires  08/31/ 
2001. 

EPA  KR  No.  0657.06;  NSPS  for 
Graphic  Arts  Industry;  in  40  CFR  Part 
60.  Subptart  QQ;  was  approved  08/31/ 
98;  OMB  No.  2060-0105;  expires  08/31/ 
2001. 

EPA  ICR  No.  1748.02;  State  Small 
Biisiness  Stationary  Source  Technical 
and  Environmental  Compliance 
Assistance  Program  Annual  Reporting 
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Form;  non-regulatory,  was  approved  09/ 
10/98:  OMB  No.  2060-0337;  expires  09/ 
30/2001. 

EPA  ICR  No.  1158.06;  NSPS  for 
Rubber  Tire  Manufocturing;  in  40  CFR 
Part  60,  Subpart  BBB;  was  approved  09/ 
28/98:  OMB  No.  2060-0156:  expires  09/ 
30/2001. 

ICR  No.  0661.06;  NSPS  for  Asphalt 
Processing  and  Asphalt  Roofing 
Manufactures,  Reporting  and  Record 
Keeping  Requirements;  in  40  CFR  Part 
60,  Subpart  UU;  was  approved  09/28/ 
98;  OMB  No.  2060-0002;  expires  09/30/ 
2001. 

EPA  ICR  No.  1051.07;  NSPS  for 
Portland  Cement  Plants:  in  40  CFR  Part 
60.  Subpart  F;  was  approved  09/28/98; 
OMB  No.  2060-0025;  expires  09/30/ 
2001. 

EPA  ICR  No.  0596.06;  Application 
and  Summary  Report  for  an  Emergency 
Exemption  for  Pesticides;  was  approved 
09/22/98:  OMB  No.  2070-0032;  expires 
09/30/2001. 

EPA  ICR  No.  1663.02:  Compliance 
Assurance  Monitoring  (CAM)  Rule:  in 
40  CFR  Part  64  and  40  CFR 
70.6(c)(5)(iii);  was  approved  09/29/98; 
OMB  No.  2060-0376;  expires  09/30/ 
2001. 

EPA  ICR  No.  1860.01;  Agency  Generic 
Information  Collection  Request. 
Regional  Compliance  Assistance 
Program  Evaluation;  was  approved  09/ 
10/98;  OMB  No.  2020-0015;  expires  09/ 
30/2001. 

EPA  ICR  No.  1759.02;  Pesticides 
Worker  Protection  Standard  Training 
and  notification:  in  40  CFR  Part  156  and 
Part  170;  was  approved  09/08/98;  OMB 
No.  2070-0148;  expires  09/30/2001. 

EPA  ICR  No.  1729.02:  Disposal  of 
Polychlorinated  Biphenyls  (PCBs);  in  40 
CFR  Part  761;  was  approved  09/09/98; 
OMB  No.  2070-0159;  expires  09/30/ 
2001. 

EPA  ICR  No.  1816.01;  State  Source 
Water  Assessment  and  Protection 
Programs;  was  approved  09/21/98;  OMB 
No.  2040-0197;  expires  08/31/2000. 

EPA  ICR  No.  1836.01;  Public  Water 
System  Supervision  Primacy 
Regulation:  in  40  CFR  142;  was 
approved  09/21/98;  OMB  No.  2040- 
0195:  expires  09/30/2001. 

OMB  Disapproval 

EPA  ICR  No.  1828.01;  Industry 
Screener  Questionnaire:  Phase  1  Cooling 
Waster  Intake  Structures:  was 
disapproved  by  OMB  09/11/98. 

Extensions  of  Expiration  Dates 

EPA  ICR  No.  1246.05;  Reporting  and 
Record  Keeping  for  Asbestos  Abatement 
Worker  Protection;  OMB  No.  2070- 
0072;  in  40  CFR  Part  763.  Subpart  G;  on 


07/27/98  OMB  extended  the  expiration 
date  through  11/30/98. 

EPA  ICR  No.  1446.05:  PCBs, 
Notification  and  Manifesting  of  PCS 
Waste  Activities  and  Recon^  of  PCB 
Storage  and  Disposal:  in  40  CFR  Part 
761.180;  OMB  No.  2070-0112;  on  07/ 
27/98  OMB  extended  the  expiration 
date  through  12/31/98. 

EPA  ICR  No.  1170.05;  Collection  of 
Economic  and  Program  Support  Data: 
OMB  No.  2070-0034;  on  07/27/98  OMB 
extended  the  expiration  date  through 
11/30/98. 

EPA  ICR  No.  602.02;  Maximum 
Achievable  Control  Technology 
Standards  Development  Program;  OMB 
No.  2060-0239;  non-regulatory,  on  08/ 
31/98  OMB  extended  the  expiration 
date  through  02/28/99. 

EPA  ICR  No.  1367.04;  gasoline 
Volatility  Rule;  in  40  CFR  80.27;  OMB 
2060-0178;  on  08/31/98  OMB  extended 
the  expiration  date  through  02/28/99. 

EPA  ICR  No.  0168.06;  National 
Pollutant  Discharge  Elimination  System 
and  Sewage:  in  40  CFR  123,  OMB  No. 
2040-0057;  on  08/31/98  OMB  extended 
the  expiration  date  through  02/28/99. 

EPA  ICR  No.  1758.02;  Measures  of 
Success  for  Compliance  Assistance 
Reporting  Form;  non-regulatory  OMB 
No.  2060-0346;  on  09/25/98  OMB 
extended  the  expiration  date  through 
03/31/99. 

EPA  ICR  No.  1292.04;  Aftermarket 
Catalytic  Converter  Policy;  non- 
regulatory,  OMB  NO.  2060-0135;  on  09/ 
24/98  OMB  extended  the  expiration 
date  through  03/31/99. 

EPA  ICR  No.  1841.01;  Notice  of  Intent 
of  Storm  Water  Discharges  Associated 
with  Construction  Activity  under  an 
NPDES  General  Permit:  in  40  CFR  Part 
122:  OMB  No.  2040-0188;  on  08/28/98 
OMB  extended  the  expiration  date 
through  12/31/98. 

EPA  ICR  No.  0107.05;  Source 
Compliance  and  State  Action  Reporting: 
in  40  CFR  Part  51 ,  Subpart  Q,  OMB  No. 
2060-0096;  on  09/28/98  OMB  extended 
the  expiration  date  through  01/31/99. 

EPA  ICR  No.  0167.05;  Verification  of 
Test  Parameters  and  Parts  List  for  Light- 
Duty  Vehicles.  Light-Duty  Trucks,  and 
Heayy-Duty  Engines;  non-regulatory, 
OMB  No.  2060-0094;  on  08/27/98  OMB 
extended  the  expiration  date  through 
12/31/98. 

EPA  ICR  No.  1679.02;  Federal 
Standards  of  Marine  Tank  Vessel 
Loading  and  Unloading  Operations  and 
National  Emission  Standards  for 
Hazardous  Air  Pollutants  for  Marine 
Tank  Vessel  Loading  and  Unloading 
Operation;  in  40  CFR  Part  63.  Subpart 
Y;  OMB  No.  2060-0289;  on  08/06/98 
OMB  extended  the  expiration  date 
through  10/31/98. 


Dated:  October  21. 1998. 

UcliartT.WaathiMl. 

Acting  Director,  Regulatory  Information 
Division. 

(FR  Doc.  98-28624  Piled  10-23-98;  8:45  am] 


ENVIRONMENTAL  PnOTECTION 
AGENCY 

Fm--6i7»-q 

Clean  Water  Act  Clan  H:  PropoMd 
Admbilslratlve  Penalty  Aeaeeement 
and  Opportunity  To  Comment 
Regarding  City  of  Knob  Noetar. 


AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice  of  proposed 
administrative  penalty  assessment  and 
opportunity  to  comment  regarding  City 
of  Knob  Noster,  Missouri. 

SUMMARY:  EPA  is  providing  notice  of 
opportunity  to  comment  on  the 
proposed  assessment. 

Under  33  U.S.C.  1319(g).  EPA  is 
authorized  to  issue  orders  assessing 
civil  penalties  of  various  violations  of 
the  Act.  EPA  may  issue  such  ordere  after 
filing  a  Complaint  commencing  either  a 
Class  I  or  Class  II  penalty  proceeding. 
EPA  provides  public  notice  of  the 
proposed  assessment  pursuant  to  33 
U.S.C.  1319(g)(4)(A). 

Class  n  proceedings  are  conducted 
imder  EPA's  Consolidated  Rules  of 
Practice  Governing  the  Administrative 
Assessment  of  Qvil  Penalties  and  the 
Revocation  or  Suspension  of  Permits.  40 
CFR  part  22.  The  procedures  by  which 
the  public  may  submit  written  comment 
on  a  proposed  Class  Q  order  or 
participate  in  a  Class  U  proceeding,  and 
the  procedures  by  which  a  resfKindent 
may  request  a  hearing,  are  set  forth  in 
the  Consolidated  Rules.  The  deadline  - 
for  submitting  public  comment  on  a 
proposed  Class  II  order  is  thirty  (30) 
days  after  issuance  of  public  notice. 

On  September  29. 1998,  EPA 
conunenced  the  following  Class  II 
proceeding  for  the  assessment  of 
penalties  by  filing  with  the  Regional 
Hearing  Clerk,  U.S.  Environmental 
Protection  Agency.  Region  VII,  726 
Minnesota  Avenue,  Kansas  City,  Kansas 
66101,  (913)  551-7630.  the  following 
Complaint: 

In  the  Matter  of  City  of  Knob  Noster. 
Missouri:  Docket  No.  Vn-97-W-0033. 

The  Complaint  proposes  a  penalty  of 
Ten  Thousand  E)ollare  for  violations  of 
section  308  of  the  Clean  Water  Act. 
FOR  FURTHER  INFORMATION  CONTACT: 
Persons  wishing  to  receive  a  copy  of 
EPA's  Consolidated  Rules,  review  the 
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Complaint  or  other  documents  filed  in 
this  proceeding,  comment  upon  the 
proposed  penalty  assessment,  or 
otherwise  participate  in  the  proceeding 
should  contact  the  Regional  Hearing 
Clerk  identified  above. 

The  administrative  record  for  the 
proceeding  is  located  in  the  EPA 
Regional  Office  at  the  address  stated 
above,  and  the  file  will  be  open  for 
public  inspection  during  normal 
business  hours.  All  information 
submitted  by  the  City  of  Knob  Noster, 
Missouri  is  available  as  part  of  the 
administrative  record,  subject  to 
provisions  of  law  restricting  public 
disclosure  of  confidential  information. 
In  order  to  provide  opportunity  for 
public  comment  EPA  will  issue  no  final 
order  assessing  a  penalty  in  this 
proceeding  prior  to  thirty  (30)  days  bom 
the  date  of  this  document. 

Dated:  September  30. 1998. 
KUitiia  R.  Steincamp, 
Acting  Regional  Administrator.  Region  VU. 
(FR  Doc.  98-28621  Filed  10-23-98;  8:45  ami 
■UMOOOOf  I 


FEDERAL  COMMUNICATIONS 


SuneMne  Act  Meeting;  Deletion  of 
Agenda  Item  from  OctolMr  22nd  Open 


The  following  item  has  been  deleted 
from  the  list  of  agenda  items  scheduled 
for  consideration  at  the  October  22, 
1998i  Open  Meeting  and  previously 
listed  in  the  Commission's  Notice  of 
October  15, 1998. 

hem  No..  Bureau.  Subject 

3 — ^International— Title:  Implementation 
of  Section  25  of  the  Cable  Television 
Consumer  Protection  and  Competition 
Act  of  1992;  and  Direct  Broadcast 
Satellite  Public  Interest  Obligations 
(MM  Docket  No.  93-25).  Sumnuuy: 
The  Commission  will  consider 
implementing  Section  335  of  the 
Commimications  Act  regarding  public 
interest  requirements  for  Direct 
Broadcast  Satellite  Systems. 
Date  October  21. 1998. 

Federal  Communications  Commission 

Mj«aUe  Raman  Sales. 

SecTVfQfy. 

(FR  Doc.  98-28759  Filed  10-22-98;  3:48  pm] 

MLUNO  OOM  tni-ei-F 


OFFICE  OF  SCIENCE  AND 
TECHNOLOGY  POUCY  (OSTP) 

Meeting  of  the  Preeidenfe  Committee 
of  Adviaora  on  Science  and 
Tectinology 

ACTION:  Notice  of  meeting. 

SUMMARY:  This  notice  sets  forth  the 
schedule  and  agenda  for  a  meeting  of 
the  President's  Coounittee  of  Advisors 
on  Science  and  Technology  (PCAST), 
and  describes  the  functions  of  the 
Committee.  Notice  of  this  meeting  is 
required  imder  the  Federal  Advisory 
Committee  Act. 

Dates  and  Place:  November  19. 1998. 
Washington.  DC.  This  meeting  will  take 
place  in  the  Truman  Room  (Third  Floor) 
of  the  White  House  Conference  Center. 
726  Jackson  Place,  NW,  Washington, 
DC. 

Type  of  Meeting:  C^n. 

Proposed  ScheSuJe  and  Agenda:  The 
President's  CcHnmittee  of  Advisors  on 
Science  and  Technology  (PCAST)  will 
meet  in  open  session  on  'Thursday, 
November  19. 1998,  at  approximately 
1:30  p.m.  to  discuss  (1)  activities  of  the 
PCAST  of  Congressional  concern,  and 
(2)  the  Science  and  Technology  budget. 
This  session  will  end  at  approximately 
3:00  p.m. 

Puolic  Comments:  There  will  be  a 
time  allocated  for  the  public  to  speak  on 
any  of  the  above  agenda  items.  Please 
m^e  your  request  for  the  opportunity  to 
make  a  public  comment  five  (5)  dajrs  in 
advance  of  the  meeting.  Written 
comments  are  welcome  anytime  prior  to 
or  following  the  meeting.  Please  notify 
Joan  P.  Porter.  PCAST  Executive 
Secretary,  at  (202)  456-6101  or  fax  your 
requests/comments  to  (202)  456-6026. 
FOR  FURTHER  MIFORMATION  CONTACT: 
For  information  regarding  time,  place, 
and  agenda,  please  call  Joan  P.  Porter, 
PCAST  Executive  Secr^ary.  at  (202) 
456-6101,  prior  to  3:00  p.m.  on  Friday, 
November  13, 1998.  Please  note  that 
public  seating  for  this  meeting  is 
limited,  and  is  available  on  a  first-come 
first  served  basis. 
SUPPLEMENTARY  MFORMATKM:  The 
President's  Conunittee  of  Advison  on 
Science  and  Technology  was 
established  by  Executive  Order  12882. 
as  amended,  on  November  23, 1993.  The 
purpose  of  PCAST  is  to  advise  the 
President  on  matten  of  national 
importance  that  have  significant  science 
and  technology  content,  and  to  assist 
the  President's  National  Science  and 
Technology  Council  in  securing  private 
sector  participation  in  its  activities.  The 
Committee  members  are  distinguished 
individiials  appointed  by  the  President 
from  non-Federal  sectore.  The  PCAST  is 


co-chaired  by  the  Assistant  to  the 
President  for  Science  and  Technology, 
and  by  John  Young,  former  President 
and  CEO  of  the  Hewlett-Packard 
Company. 

Dated:  October  20. 1998. 
Baibara  Ann  FergHMMi, 

Administrative  Officer,  Office  of  Science  and 
Technology  Policy. 

(FR  Doc.  98-28521  Filed  10-23-98:  8:45  am] 
laAMO  oooc  aiTS-at-M 


FEDERAL  HOUSING  FMANCE  BOARD 

Sunahine  Act  Meeting:  Announcing  an 
Open  Meeting  of  the  Board 

TME  AND  DATE:  lOKX)  a.m..  Wednesday, 

October  28, 1998. 

PLACE:  Board  Room.  Second  Floor, 

Federal  Housing  Finance  Board  1777  F 

Street.  N.W.,  Washington.  D.C  20006. 

STATUS:  The  entire  meeting  will  l>e  open 

to  the  public. 

MATTERS  TO  BE  CONS»ERED  DURBIG 

PORTIONS  OPEN  TO  THE  PUBLIC: 

•  Final  Rule — Election  of  Federal 
Home  Loan  Bank  Directors. 

•  Final  Ride— Community  Investmoit 
Cash  Advance  Program. 

•  Final  Role — Federal  Home  Loan 
bank  Standby  Letter  of  Credit 

•  Procedures:  Requests  for  Waiver, 
No- Action  Letters.  Policy  InterpreUtions 
and  Legal  Opinions. 

•  Adjudicatory  Hearing  Prooeduras. 

•  Supervisory  Determination — 
Tahquitz  Court. 

CONTACT  PERSON  FOR  MORE  BWOnMATION: 

Elaine  L.  Baker.  Secretary  to  the  Board, 

(202)  408-2837. 

Williaa  W.  Cfaihin. 

Managing  Directot. 

(FR  Doc  98-28663  Filed  10-22-98;  11:40  am) 


FEDERAL  RESERVE  SYSTEM 

Ctiange  hi  Bank  Control  Notlcee; 
Acqulaltlons  of  Share*  of  Banka  or 
Bank  Holding  Companlee 

The  notificants  listed  below  have 
applied  under  the  Change  in  Bank 
Control  Act  (12  U.S.C  181 7(j))  and  § 
225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company  The  factors  that  are 
considered  in  acting  on  the  notices  are 
set  forth  in  paragraph  7  of  the  Act  (12 
U.S.C  1817(j)(7)). 

The  notices  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  The  notices 
also  will  be  available  for  inspection  at 
the  offices  of  the  Board  of  Govemore. 
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Interested  persons  may  express  their 
views  in  writing  to  the  Reserve  Bank 
indicated  for  that  notice  or  to  the  offices 
of  the  Board  of  Governors.  Comments 
must  be  received  not  later  than 
November  9, 1998. 

A.  Federal  Reserve  Bank  of  Atlanta 
(Lois  Berthaume,  Vice  President)  104 
Marietta  Street,  NW,  Atlanta,  Geoi^gia 
30303-2713: 

1.  William  Biggs.  North  Miami  Beach, 
Florida;  to  retain  voting  shares  of 
Sky  lake  Bankshares,  Inc.,  North  Miami 
Beach,  Florida,  and  thereby  indirectly 
retain  voting  shares  of  Skylake  State 
Bank,  North  Miami  Beach,  Florida. 

Board  of  Governors  of  the  Federal  Reserve 
System.  October  20. 1998. 
Robert  deV.  Frierson, 
Associate  Secretary  of  the  Board. 
IFR  Doc.  90-28553  Filed  10-23-98;  8:45  am] 
HUMO  coot  atis-oi-f 


FEDERAL  RESERVE  SYSTEM 

Formaflons  of,  Acqulsltlona  by,  and 
Mergara  of  Bank  HoMing  Companiaa; 
Corraction 

This  notice  corrects  a  notice  {FR  Doc. 
98-28024)  published  on  page  56034  of 
the  issue  for  Tuesday.  October  20, 1998. 

Under  the  Federal  Reserve  Bank  of 
Chicago  heading,  the  entry  for  Capitol 
bancorp.  Ltd.,  Lansing,  Michigan,  is 
revised  to  read  as  follows: 

A.  Fadaral  Raaarre  Bank  of  Chicago 
(Philip  )ackson.  Applications  OfBcer) 
230  South  LaSalle  Street.  Chicago. 
Illinois  60690-1413: 

1.  Capitol  Bancorp,  Ltd.,  Lansing. 
Michigan,  and  Sun  Community  Bancorp 
Limited,  Phoenix,  Arizona;  to  acquire  51 
percent  of  the  voting  shares  of  Sunrise 
Bank  of  Arizona.  Phoenix,  Arizona. 

Comments  on  this  application  must 
be  received  by  November  13, 1998. 

Board  of  Covemora  of  the  Federal  Reserve 
System.  October  20. 1998. 
Robert  deV.  Friofson, 
Associate  Secretary  of  the  Board. 
(FR  Doc.  98-28554  Filed  10-23-98;  8:45  am) 
■uata  coot  «io-oi-r 


FEDERAL  RESERVE  SYSTEM 

Formatfona  of,  Acqulaitiona  by.  and 
Margare  of  Bank  Holding  Companiaa 

The  companies  listed  in  this  notice 
have  applied  to  the  Board  for  approval, 
pursuant  to  the  Bank  Holding  Company 
Act  of  1956  (12  use.  1841  et  seq.) 
(BHC  Act).  Regulation  Y  (12  CFR  Part 
225).  and  all  other  applicable  statutes 
and  regulations  to  become  a  bank 
holding  company  and/or  to  acquire  the 


assets  or  the  ownership  of.  control  of,  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 
banks  and  nonbanking  companies 
owned  by  the  bank  holding  company, 
including  the  companies  listed  below. 

The  applications  listed  below,  as  well 
as  other  related  filings  required  by  the 
Board,  are  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  The  application  also  will  be 
available  for  inspection  at  the  offices  of 
the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  on  the  standards  enumerated  in 
the  BHC  Act  (12  U.S.C.  1842(c)).  If  the 
proposal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 
includes  whether  the  acquisition  of  the 
nonbanking  company  complies  with  the 
standards  in  section  4  of  the  BHC  Act. 
Unless  otherwise  noted,  nonbanking 
activities  will  be  conducted  throughout 
the  United  States. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  November  19. 
1998. 

A.  Federal  Reaerve  Bank  of  Atlanta 
(Lois  Berthaume,  Vice  President)  104 
Marietta  Street.  N.W..  Atlanta.  Georgia 
30303-2713: 

I.  PAB  Bankshares,  Inc.,  Valdosta. 
Georgia;  to  merge  with  Eagle  Bancorp. 
Inc.,  Statesboro,  Georgia,  and  thereby 
indirectly  acquire  Eagle  Bank  &  Trust 
Company,  Statesboro,  Georgia. 

B.  Fedleral  Raterra  Bank  of  Kansas 
City  (D.  Michael  Manies,  Assistant  Vice 
President)  925  Grand  Avenue,  Kansas 
Qty.  Missouri  64198-0001: 

1.  Bern  Bancshares,  Inc.,  Bern. 
Kansas;  to  merge  with  Axtell  Agency, 
Inc.,  Axtell,  Kansas,  and  thereby 
indirectly  acquire  State  Bank  of  Axtell, 
Axtell,  Kansas. 

2.  FirstBank  Holding  Company  of 
Colorado,  ESOP,  Lakewood,  Colorado; 
to  acquire  up  to  26.86  percent  of  the 
voting  shares  of  FirstBank  Holding 
Company  of  Colorado,  Lakewood. 
Colorado;  and  thereby  indirectly  acquire 
FirstBank.  Littleton.  Colorado;  FirstBank 
of  Arvada,  Arvada.  Colorado;  FirstBank 
of  Aurora.  Aurora.  Colorado;  FirstBank 
of  Avon,  Avon,  Colorado;  FirstBank  of 
Boulder,  Boulder,  Colorado;  FirstBank 
of  Breckenridge.  Breckenridge. 
Colorado;  FirstBank  of  Douglas  County. 
Castle  Rock,  Colorado;  FirstBank  of 
Colorado  Springs,  Colorado  Springs. 
Colorado;  FirstBank  of  Cherry  Creek. 
Denver.  Colorado:  FirstBank  of  Denver, 
Denver.  Colorado;  FirstBank  of 
Longmont.  FirstBank  of  Evergreen, 
Evergreen.  Colorado:  FirstBank  of 
Northern  Colorado,  Fort  Collins. 


Colorado;  FirstBank  of  Greeley,  Greeley, 
Colorado;  FirstBank  of  Tech  Center, 
Englewood,  Colorado:  FirstBank  of 
Colorado,  Lakewood.  Colorado: 
FirstBank  of  South  JefCco.  Littleton, 
Colorado:  FirstBank  of  Lakewood. 
Lakewood,  Colorado:  FirstBank  of 
Littleton,  Littleton,  Colorado;  FirstBank 
of  Arapahoe  County,  Littleton, 
Colorado:  FirstBank  of  Parker,  Paiker, 
Colorado:  FirstBank  of  Silverthome, 
Silverthome,  Colordo;  FirstBank  of  Vail. 
Vail.  Colorado;  FirstBank  North. 
Westminster,  Colorado;  and  FirstBank  of 
Wheat  Ridge.  Wheat  Ridge,  Colorado. 

C  Federal  Reserve  Bank  of  Dallas 
(W.  Arthur  Tribble,  Vice  President)  2200 
North  Pearl  Street,  Dallas,  Texas  75201- 
2272: 

1.  Henderson  Citizens  Bancshares, 
Inc.,  and  Henderson,  Texas;  Henderson 
Citizens  Delaware  Bancshares,  Inc., 
Dover.  Delaware;  and  Qtizens  National 
Bank.  Henderson,  Texas;  to  become 
bank  holding  companies  by  acquiring 
100  percent  of  the  voting  shares  of 
Jefferson  National  Bank.  Jefferson. 
Texas. 

D.  Federal  Reserve  Bank  of  San 
Francisco  (Maria  Villanueva,  Manager 
of  Analytical  Support.  Consumer 
Regulation  Group)  101  Market  Street. 
San  Francisco.  California  94105-1579: 

1.  Norwest  Corporation,  Minneapolis, 
Minnesota;  to  acquire  100  percent  of  the 
voting  shares  of  Metropolitan 
Bancshares,  Inc.,  Aurora,  Colorado,  and 
thereby  indirectly  acquire  Community 
Bank  of  Parker,  Parker,  Colorado. 

Board  of  Governors  of  the  Federal  Reserve 
System,  October  20, 1998. 
Robert  oeV.  Frlenoii, 
Associate  Secretary  of  the  Board. 
[FR  Doc  98-28555  Filed  10-23-08:  8:45  am] 
■UMQ  OOOf  tti»4i-F 


FEDERAL  RESERVE  SYSTEM 

Notica  of  IVepoeale  to  Engage  in 
PaiiiiiMlbIa  NonbwiUng  AcHviUaa  or 
to  Acquire  Companiaa  that  an 
Engaged  in  Pormiaaibla  Nonbanking 
Actlvttlaa 

The  companies  listed  in  this  notice 
have  given  notice  under  section  4  of  the 
Bank  Holding  Company  Act  (12  U.S.C 
1843)  (BHC  Act)  and  Regulation  Y,  (12 
CFR  Part  225)  to  engage  de  novo,  or  to 
acquire  or  control  voting  securities  or 
assets  of  a  company,  including  the 
companies  listed  below,  that  engages 
either  directly  or  through  a  subsidiary  or 
other  company,  in  a  nonbanking  activity 
that  is  listed  in  §  225.28  of  Regulation 
Y  (12  CFR  225.28)  or  that  the  Board  has 
determined  by  Order  to  be  closely 
related  to  banking  and  permissible  for 
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bank  holding  companies.  Unless 
otherwise  noted,  these  activities  Mrill  be 
conducted  throughout  the  United  States. 

Each  notice  is  available  for  inspection 
at  the  Federal  Reserve  Bank  indicated. 
The  notice  also  will  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  the  proposal  complies 
with  the  standards  of  section  4  of  the 
BHC  Act. 

Unless  otherwise  noted,  comments 
regarding  the  applications  must  be 
received  at  the  Reserve  Bank  indicated 
or  the  offices  of  the  Board  of  Govemon 
not  later  than  November  9. 1998. 

A.  Federal  Reserve  Bank  of  Boeton 
(Richard  Walker.  Community  Affairs 
Officer)  600  Atlantic  Avenue,  Boston. 
Massachtisetts  02106-2204: 

1.  State  Street  Corporation.  Boston, 
Massachusetts:  to  engage  de  novo 
through  its  subsidiary.  State  Street 
Financial  Markets,  LLC,  Boston. 
Massachusetts,  in  underwriting  and 
dealing,  to  a  limited  extent,  in 
municipal  revenue  bonds,  commercial 
paper.  1-4  family  mortgage-related 
securities  and  consumer  receivables- 
related  securities.  See  Citicorp.  J.P. 
Morgan  &  Co.,  Inc.  and  Bankers  Trust 
New  York  Corp.,  73  Fed.  Res.  Bull.  473 
(1987).  afi*d  sub  nom..  Securities 
Industry  Ass'n  v.  Board  of  Governors, 
839  F.2d  47  (2d  Cir.),  cert,  denied.  486 
U.S.  1059  (1988):  Chemical  New  York 
Corp..  The  Chase  Manhattan  Corp., 
Bankers  Trust  New  York  Corp..  Citicorp. 
Manufacturers  Hanover  Corp.  and 
Security  Pacific  Corp..  73  Fed.  Res.  Bull 
731  (1987).  modified  by  Order 
Approving  Modificatims  to  the  Section 
-20  Orders.  75  Fed.  Res.  Bull.  751  (1989): 
in  underwriting  and  dealing  in 
government  obugations  and  money 
market  instruments,  pursuant  to  $ 
225.28(b)(8)(i)  of  Rcqgulatioa  Y;  in 
securities  lending  activities.  ABN 
AMBO.  81  Fed.  Res.  Bull.  182  (1995): 
Swiss  Bank  Corp.,  81  Fed.  Res.  Bull. 
185. 188  n.l6  (1995);  Saban.  80  Fed. 
Res.  Bull.  249  (1994);  Saban.  78  Fed. 
Res.  Bull.  955  (1992):  Chase  Manhattan 
Corp.,  69  Fed.  Res.  BulL  725  (1983):  in 
securities  brokerage  activities,  pursuant 
to  S  225.28(b)(7)(i)  of  Regulation  Y:  in 
riskless  principal  activities,  pursuant  to 
§  225.28(b)(7)(u)  of  Regulation  Y:  in 
finanriiil  and  investment  advisory 
activities,  pursuant  to  $  225.28(b)(6)  of 
Regulation  Y;  in  activities  related  to 
extending  credit,  pursuant  to  $ 
225.28(b)(2)  of  Regulation  Y;  in  private 
placement  activities,  pursuant  to  § 
225.28(bM7)(Ui)  of  Ragulatitm  Y. 

B.  Federal  Reearra  Bank  of  Kanaas 
Qty  (D.  Michael  Manies.  Assistant  Vice 


President)  925  Grand  Avenue.  Kansas 
Qty.  Missouri  64198-0001: 

1.  BOK  Financial  Corporation,  Tulsa, 
Oklahoma:  to  engae  de  novo  through  its 
subsidiary.  BOSC.  Inc..  Tulsa, 
Oklahoma  (formerly  known  as  Alliance 
Securities.  Inc.).  in  expanding  the  types 
of  securities  it  has  authority  to 
underwrite  to  include  Tier  2  level 
imderwriting  and  dealing  authority. 
This  authority  covers  all  types  of  debt 
and  equity  securities,  including  without 
limitation,  sovereign  debt  securities, 
corporate  debt,  debt  securities 
convertible  into  equity  securities,  and 
securities  issued  by  a  trust  or  other 
vehicle  secured  by  or  representing 
interests  in  debt  obligations;  and 
underwriting  equity  securities, 
including  without  limitation,  common 
and  prefierred  stock.  American 
Depositary  Receipts,  and  other  direct 
and  indirect  equity  ownership  interests 
in  corporations  and  other  entities 
activities:  See  J. P.  Morgan  6r  Co..  Inc.Tl, 
75  Fed.  Res.  Bull.  192  (1989). 

Board  of  Governors  of  the  Federal  Reaerve 
System,  OctcrfMr  20, 1998. 
Rooert  oeV.  Fiisibob, 
Associate  Secretary  of  the  Board. 
IFR  Doc.  98-28556  Filed  10-2>-a8;  8:45  am] 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  AdmlnMraUon 

{OoctatNaSTN-OOZq 

Agency  bifonnaHon  CoMadion 

Review!  ComnMnt  Ra^uaal!  Haanng 
AM  Davloaa:  Profeaalonal  and  Patient 
Pachaga  Labeling  and  CondWons  for 


Washington.  DC  20503,  Attn:  Desk 
Offioo-  for  FDA. 

FOR  FURTHER  MP0RMAT10N  OONTACT: 
Margaret  K.  Sdilosburg,  Office  of 
Information  Resources  Management 
(HFA-250),  Food  and  Drug 
Administratioo.  5600  Fishers  Lane, 
Rockville.  MD  20857.  301-827-1223. 

mrm  ramrnnr  eironMaTtow:  in 

compliance  with  section  3507  of  the 
PRA  (44  use.  3507).  FDA  has 
submitted  the  following  proposed 
collection  of  information  to  OMB  for 
review  and  clearance. 


AGENCY:  Food  and  Drug  Administration. 

HHS. 

ACnow:  Notice. 

summary:  The  Food  and  Drug 
AdministraticHi  (FDA)  is  announcing 
that  the  proposed  collection  of 
infonnation  listed  below  has  been 
submitted  to  the  Office  of  Management 
and  Budget  [OMB)  for  review  and 
clearance  imder  the  Paperworic 
Reduction  Act  of  1995  (the  PRA). 
DATES:  Submit  written  oomments  on  the 
collection  of  infoimatiao  by  November 
25. 1998. 

ADDRESSES:  Submit  writtm  comments 
on  the  collection  of  information  to  the 
Office  of  Information  and  Regulatory 
Affairs.  OMB.  New  Executive  Office 
Bldg.,  725  17th  St.  NW..  rm.  10235, 


Hearing  Aid  Devices: 
Patient  Package  lahding  and 
ConditkMis  for  Sala-21  CFR  801.420 
and  S01.421  (OMB  Coiitrol  Nuoiber 
0910-0171— Extension) 

Under  section  520(e)  of  the  Federal 
Food.  Drug,  and  Cosmetic  Act  (the  act) 
(21  U.S.C.  360Ke)),  the  Secretary  of  the 
Departmmt  of  Health  and  Human 
Services  may,  under  certain  conditions, 
require  by  regulation  that  a  device  be 
restricted  to  sale,  distribution,  or  use 
only  upon  authorization  of  a  licensed 
practitioner  or  upon  other  prescribed    . 
conditions.  Sections  801.420  and 
801.421  (21  CFR  801.420  and  801.421) 
implement  this  authority  for  hearing 
aids.  Yrhkh  are  restricted  devices.  The 
regulations  require  that  the 
manuCKtum-  or  distributor  provide  to 
the  user  data  useful  in  selecting,  fitting, 
and  checking  the  performance  of  a 
t^wring  aid  through  distributian  of  a 
user  instructicmal  brocfaun.  The  user 
instructional  brodiure  must  also  contain 
technical  data  about  the  device, 
instructians  for  its  use.  maintwnanoe. 
and  care,  a  warning  statement,  a  notice 
about  the  medical  evaluatian 
requirement,  and  a  statement  if  the 
heeling  aid  is  rebuilt  or  used. 

Heuing  aid  diiqwmsers  are  required  to 
provide  the  proqwctive  user,  befioie  the 
sale  of  a  hearing  aid.  with  a  o(^y  of  the 
user  instructional  brodiure  for  the 
hearing  aid  model  that  has  been,  or  may 
be.  selected  ba  the  prospective  user  and 
to  review  the  contents  of  the  brochure 
with  the  buyer.  In  addition,  upon 
request  by  an  individual  vidio  is 
considering  the  purchase  of  a  hearing 
aid.  the  dispenser  is  required  to  provide 
a  copy  of  the  user  instructional  brochure 
for  that  model  h^«"'<"g  aid  or  the  name 
and  address  or  telephone  number  of  the 
manufocturer  ta  distributor  from  wdiom 
a  uso-  instructional  brochure  for  the 
hearing  aid  may  be  obtained.  Under 
conditions  of  sale  of  heering  aid 
devices,  manufacturers  or  distributors 
shall  provide  sufficient  copies  of  the 
user  instructional  brochure  to  sellen  for 
distribution  to  users  and  prospective 


57128 


Federal  Register /Vol.  63.  No.  206 /Monday.  October  26,  1998 /Notices 


users  and  provide  a  copy  of  the  user 
instructional  brochure  to  any  health 
care  professional,  user,  or  prospective 
users  who  requests  a  copy  in  writing. 
The  regulations  also  require  that  the 
patient  provide  a  written  statement  that 
he  or  she  has  undergone  a  medical 
evaluation  within  the  previous  6 
months  before  the  hearing  aid  is 
dispensed,  although  informed  adults 
may  waive  the  medical  evaluation 
requirement  by  signing  a  written 
statement.  Finally,  the  regulation 
requires  that  the  dispenser  retain,  for  3 
years,  copies  of  all  physician  statements 
or  any  waivers  of  medical  evaluations. 

The  information  obtained  through  this 
collection  of  information  is  used  by 
FDA  to  ensure  that  hearing  aids  are  sold 
and  used  in  a  way  consistent  with  the 
public  health. 

The  information  contained  in  the  user 
instructional  brochure  is  intended  not 
only  for  the  hearing  aid  user  but  also  for 
the  physician,  audiologist.  and 
dispenser.  The  data  is  used  by  these 
health  care  professionals  to  evaluate  the 
suitability  of  a  hearing  aid.  to  permit 
proper  fitting  of  it.  and  to  fiscilitate 
repairs.  The  data  also  permits  the 
comparison  of  the  performance 
characteristics  of  various  hearing  aids. 
Noncompliance  could  result  in  a 
substantial  risk  to  the  hearing  impaired 
because  the  physician,  audiologist.  or 


dispenser  would  not  have  stifBcient 
data  to  match  the  aid  to  the  needs  of  the 
user. 

The  respondents  to  this  collection  of 
information  are  hearing  aid 
manufactiuers.  distributors,  dispensers, 
health  professionals,  or  other  for  profit 
organizations. 

m  the  Federal  Register  of  Jime  30, 
1998  (63  FR  35601).  the  agency 
requested  comments  on  the  proposed 
collection  of  information  imposed  on 
hearing  aid  manufacturers  under  §§ 
801.420  and  801.421.  FDA  received  one 
comment  from  an  association 
representing  hearing  aid  manufacturers. 
The  comment  stated  that  FDA 
underestimated  the  burden  for 
preparing  a  user  instructional  brochure 
as  required  by  $  801.420(c).  Tlw 
association  stated  that  their  member 
companies  produced  at  least  18 
different  models  of  hearing  aids  and  not 
the  5  assvuned  by  FDA.  The  comment 
further  stated  that,  because  some  models 
offer  different  featiires.  their  companies 
produced,  on  the  average,  24  brochures 
for  their  18  models.  Finally,  the 
comment  stated  that  their  member 
companies  required  not  40  hours,  but  at 
least  136  hours  to  produce  a  user 
instructional  brochure. 

FDA  agrees  in  part  with  the  comment. 
FDA  agrees  that  the  number  of  models 
produced  are  more  than  the  five 
originally  estimated  by  FDA.  FDA  notes. 


however,  that  the  estimates  proposed  by 
FDA  are  annual  burdens.  Not  all  18 
models  and  6  variations  cited  by  the 
comment  are  new  every  year,  llierefore. 
it  is  not  necessary  to  prepare  a  new  user 
instructional  brochtire  for  each  of  these 
every  year.  In  addition,  much  of  the 
information  in  the  brochure  can  be 
transfarred  from  one  model  brochure  to 
the  brochure  Ux  the  successor  model. 

Based  on  premarket  notificaticm 
submissions,  FDA  estimates  that 
approximately  half  of  the  modek  are 
significantly  revised  each  year  and 
others  may  be  revised  less  significantly. 
FDA  accepts  the  estimate  of  136  hours 
for  preparing  a  new  brochure,  but 
believes  that  an  estimate  of  half  that 
time  or  68  hours  is  more  appropriate  for 
preparing  a  revised  brochure. 

liie  burden  estimate  for  §  801.420(c) 
is  calculated  as  follows:  It  is  estimated 
that  it  will  take  40  manufacturers  136 
hours  each  to  prepare  12  new  brochures 
a  year,  which  calculates  to  65,280  hours. 
It  is  estimated  that  it  will  take  those  40 
manufiacturers  68  hours  to  prepare  12 
revised  brochures  a  year,  which 
calculates  to  32,640  hours.  Therefore, 
FDA  estimates  that  it  will  take  an 
average  of  102  hours  to  prepare  24 
brochures  a  year,  which  calculates  to 
97,920  hours. 

FDA  estimates  the  total  burden  of  this 
collection  of  information  as  follows: 


Table  i.— Estimated  Annual  Reporting  Burden' 


21  CFR  Section 

No.o( 
Reapondsnis 

Annual 

Frequency  per 
Response 

Total  Annual  Re- 
sponses 

Hours  per 
Response 

Total  Hours 

801.420(c) 
801.421(b) 
801.421(c) 
Tolato 

40 
9,900 
9,900 

24 

.162 

5 

960 

1.600.000 

49,700 

102 
0.30 
0.17 

97.920 

480.000 

8,449 

*  There  are  no  capital  cocts  or  operating  and  mamtonanoe  costs  associated  with  itm  coleciion  o(  mlormatioa 

Table  2.— Estimated  Annual  Recordkeeping  Burden' 

21  CFR  Section 

No.O( 

Annual 
Frequency  per 
Recordkeeping 

Total  Annuel 
Records 

Hours  per 
Recordkeeper 

Total  Hours 

801.421(d) 

9.900 

162 

1,600,000 

0.25 

400,000 

vThera  are  no  capital  costs  or  operating  and  maintenance  costs  associaled  with  this  colection  of  infcirmation. 


In  the  notice  published  in  the  Federal 
Register  of  June  30, 1998, 
§  801.421(a)(1)  and  (a)(2)  were  listed  as 
imposing  reporting  burdens  on  the 
public,  lliese  provisions  have  been 
removed  from  the  burden  chart  in  this 
notice.  Section  801.421(a)(1)  imposes  no 
reporting  requirements  on  hearing  aid 
dispensers,  but  appears  to  impose  a 
burden  upon  patients,  who  must  submit 
to  the  hearing  aid  dispenser  an 


evaluation  form  (or  a  waiver  under 
§  801.421(a)(2))  .under  this  provision 
prior  to  purchasing  a  hearing  aid.  This 
requirement  is  exempted  from  the 
definition  of  information  because  it 
consists  of  facts  obtained  from 
individuals  in  connection  with  direct 
treatment  of  a  disorder  (5  CFR 
1320.3(h)(5)).  SecUon  801.421(a)(2) 
requires  dispensers  to  disclose  to 
patients,  prior  to  selling  a  hearing  aid. 


that  exercising  the  waiver  of  the 
evaluation  form  "is  not  in  the  patient's 
best  health  interest"  (801.421(a)(2)(i)). 
This  disclosure  does  not  constitute  a 
"collection  of  information"  because  it  is 
a  "public  disclosure  of  information 
originally  supplied  by  the  Federal 
Government  to  the  recipient  for  the 
purpose  of  disclosifre  to  the  public"  (5 
CFR  1320.3(c)(2)).  Hence,  the  burden 
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hours  for  these  two  provisions  have 
been  removed  from  the  chart. 

For  the  §  801.421(b)  estimate  in  Table 
1  of  this  document,  FDA  assimies  that 
9.900  hearing  aid  dispensers  will  have 
162  sales  annually  (1.6  million  sales  , 
the  current  number  of  annual  hearing 
aid  sales,  divided  by  9.900  dispensers). 
For  all  such  sales,  the  dispenser  must 
provide  the  prospective  user  a  copy  of 
the  user  instructional  brochure  and  the 
opportunity  to  read  and  review  the 
contents  with  him/her  orally,  or  in  the 
predominant  method  used  during  the 
sale.  FDA  estimates  that  this  exchange 
will  involve  .30  staff  hours. 

The  §  801.421(c)  estimate  in  Table  1 
of  this  document  assiunes  that  9,900 
dispensers  (which  includes  40  hearing 
aid  manufacturers/distributors)  will 

Erovide  copies  of  the  user  instructional 
rochure  to  any  health  care 
professional,  user,  or  prospective  user 
who  requests  a  copy  in  writing.  It  is 
estimated  that  five  written  requests  for 
copies  of  the  brochures  will  he  received 
by  each  hearing  aid  manufacturer/ 
distributor  and  dispenser  annually.  It  is 
estimated  that  each  request  for  a 
brochure  will  take  .17  staff  hours  to 
complete.  This  effort  consists  of  the 
hearing  aid  manufacturer/distributor  or 
hearing  aid  dispenser  locating  the 
appropriate  user  instructional  brochure 
for  the  specific  model  and  mailing  the 
brochure  to  the  requester. 

The  §  801.421(d)  recordkeeping 
estimate  in  Table  2  of  this  document 
assumes  that  9.9(X)  hearing  aid 
dispensers  will  each  retain  162  records. 
Each  record  documents  the  dispensing 
of  a  hearing  aid  to  a  hearing  aid  user. 
Each  recordkeeping  entry  is  estimated  to 
require  0.25  staff  hours. 

Dated:  October  14, 1998. 
WUliaaK.HnlilMrd. 
AsKxiate  Commissioner  for  Policy 
Coordination. 

(FR  Doc.  90-28578  Filed  10-23-98;  8:45  am) 
■ajjMQ  coot  4is»-«i-r 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Reeources  and  Services 
Administration 

Advieoty  Council;  Notice  of  Meeting 

In  accordance  with  section  10(a)  (2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463),  announcement  is 
made  of  the  following  National 
Advisory  body  scheduled  to  meet 
during  the  month  of  November  1998. 

Name:  National  Advisory  council  on  Nurse 
Educatioa  and  Practice. 


Date  and  Time:  Novembar,  19, 1998;  8:30 
a.in.-54X)  p-m.;  November,  20, 1998;  8:30 
a.m.-34npjn. 

I^ace:  Cliesapeake  Room,  Silver  Spring 
Holiday  Inn.  8777  Ooq^  Avenue,  Silver 
Spring.  Maryland  20910. 

The  meeting  is  open  to  the  public. 

Agenda:  Updates  on  and  diacussion  of 
Agency,  Bureau  and  Division  activities,  and 
the  legislative  and  budget  status  of  programs; 
review  of  final  draft  of  the  clinical  nurse 
specialist  report,  Federal  Support  for  the 
Piepaiation  of  the  Clinical  Nurse  Specialist 
Wack£Dice  Through  Title  VIII;  and 
deliberatitMi  of  the  draft  rqiort  of  a  national 
agenda  for  diversity  in  nursing. 

AnycMie  interested  in  obtaining  a  roster  of 
members,  minutes  of  the  meeting,  or  other 
relevant  information  should  wrrite  or  contact 
Ms.  Elaine  G.  Cohen,  Executive  Secretary, 
National  Advisory  Council  on  Nune 
Education  and  Practice.  Parklawn  Building, 
Room  9-35, 5600  Fishers  Lane.  Rockville. 
Maryland  20857,  telephone  (301)  443-5786. 

Agenda  items  are  subject  to  change  as 
priorities  dictate. 

Dated:  October  19, 1998. 


Jane  M.  I 

Director,  Division  of  Ptdicy  Review  and 

Coordination. 

[FR  Doc.  98-28524  Filed  10-23-98;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Instttutas  of  Health 

National  Cancer  InstltirtB;  Notice  of 
Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C  Appendix  2),  notice 
is  hereby  given  of  a  meeting  of  the 
National  Cancer  Institute  Director's 
Consumer  Liaison  Group. 

Hie  meeting  will  be  open  to  the 
public  as  indicated  below,  with 
attendance  limited  to  space  available. 
Individuals  who  plan  to  attend  and 
need  special  assistance,  such  as  sign 
language  interpretation  or  other 
reasonable  accommodatiaiis.  should 
notify  the  Contact  Person  listed  below 
in  advance  of  the  meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  section  55b(c)(6), 
Titie  5  U.S.C  as  amended  because  the 
premature  disclosure  of  discussions 
would  constitute  a  clearly  imwarianted 
invasion  of  personal  privacy. 

Mime  of  Committee:  National  Cancer 
Institute  Director's  Consumer  Liaison  Group. 

Date:  October  26-27. 1998. 

Open:  October  26, 1998. 9K)0  am  to  4KW 
pm. 

Agenda:  Confidentiality.  Peer  Review. 
Consumer  Advocates,  Legislative  Update, 
Informed  Consent,  Bypass  Budget  and  other 
committee  business. 


Place:  DoubleTree  Hotel,  1750  Rockville 
Pike,  Rockville.  MD  20652. 

Ooeed:  October  26, 1998, 4Kn  pm  to  SMi 
pm. 

Agenda:  To  review  and  evaluate  committee 
toBobu  infonnation  of  a  personal  nature 
where  disclosure  would  constitute  a  dearly 
unwanantad  invasion  of  personal  privacy. 

Place:  DoubleTree  Hotel,  17S0  Rockville 
Pike,  Rockville.  MD  20652. 

Open.  October  27, 1998. 9A)  am  to  2M> 
{im. 

Agenda:  Reports  and  discussion  focusing 
on  NCI's  activities  for  Special  Populations 
and  DCLG  Members  participation  in  odiar 
NCI  advisory  committees. 

Place:  DoubleTree  Hotel.  1750  Rockville 
Pike,  Rockville.  MD  20852. 

Contact  Person:  Eleanor  Nealon,  Director. 
OfBce  of  Liaison  Activities  Building  31 — 
Room  10A16, 9000  Rockville  Pike,  RockviHeT 
MD  20892.  301-594-3194. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  impoaad  by  the  review  and 
funding  cycle. 

(Catalogue  of  Federal  Domestic  Assistance    ' 
Program  No*.  93.392,  Cancer  Construction; 
93.393,  Cancer  Cause  and  Prevention 
Research;  93.304,  Cancer  Delectioo  and 
Diagnosis  Research:  93.395.  Cancer 
Treatment  Research;  93.396.  Cancer  Biology 
Research;  93.397,  Cancer  Centers  Support: 
93.398,  Cancer  Research  Manpower,  93.399, 
Cancer  Ccmtrol,  National  Institutes  of  Health. 
HHS) 

Dated:  October  20. 1908. 


LaVarMY.! 
CamniittBe  Management  Officer,  NIH. 
[FR  Doc.  98-28614  Filed  10-23-98;  8:45  am) 
O00C4M»4t-ai 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

iWDonai  wnwoQiwtm  Of  nvsnn 

National  Heert.  Lung,  and  Hood 
InsHlule:  Notice  of  Cloaed  Meeting 

Pursuant  to  aection  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
ammded  (5  U.S.C  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  frath  in  sections 
552b(cM4)  and  5S2b(c)(6),  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disdoee 
confidential  trade  aecrets  or  commercial 
property  sudi  as  patentable  material, 
and  personal  infonnatioa  concerning 
individuals  associated  with  the  grant 
appUcations,  the  disclosure  of  whidi 
would  constitute  a  deariy  tmwarranted 
invasion  of  personal  privacy. 

Name  (^Committee:  Heart  Lung,  and 
Blood  Program  Pn^ect  Review  (kxnmittse. 
Date:  December  3, 1098. 
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Time:  8M)  AM  to  5HM  PM. 

Agenda:  To  review  and  evmluate  grant 
applications. 

Place:  Holiday  Inn— Silver  Spring.  8777 
Geoigia  Avenue.  Silver  Spring,  MD  20910. 

Contact  Person:  Jeffrey  H.  Hurst.  PHD. 
Scientific  Review  Adminiatntion,  Review 
Branch.  National  Heart,  Lung,  and  Blood 
Institute.  National  Institutes  of  Health.  6701 
Rockledge  Drive.  Room  7208,  Bethesda.  MD 
20892.  301/435-0303. 
(Catalogue  of  Federal  Domestic  Assistance 
Program  Noa.  93.233,  National  Center  for 
Sleep  Disorders  Research;  93.837.  Heart  and 
Vascular  Diseases  Research;  93.838.  Lung 
Diseases  Research;  93.839.  Blood  Diseases 
and  Resources  Research,  National  Institutes 
ofHedth.HHS) 

Dated:  October  19. 1998. 
UVarae  Y.  Strii^eald. 
Committee  Management  Officer,  NK. 
IFR  Doa  98-28611  Filed  10-23-08;  8:45  am] 
MUMQ  COM  4i4a-ai-« 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

NBlional  InstltirtM  of  Heslth 

NMIonil  InsUlifle  of  Mentil  HMlth; 
Notioo  of  CloMd  MMllnQS 

Ptirauant  to  section  10(d]  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meetings. 

The  meetings  will  be  closed  to  the 
public  in  accordance  with  the 
provisioiM  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6).  Title  U.S.Q. 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  person  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Same  of  Committee:  National  Institute  of 
Mental  Health  Special  Emphasis  Panel. 

Data:  November  12. 1998. 

Time:  4M)  pm  to  6:00  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Parklawn  Building— Room  9C-26. 
5600  Fishers  Lane.  Rockville.  MD  20857. 
(Telephone  ConfBrence  Call). 

Contact  Person:  Victoria  S.  Levin. 
Scientific  Review  Administrator.  Division  of 
Extramural  Activities,  National  Institute  of 
Mental  Health.  NIH.  Parklawn  Building.  5600 
Fishers  Lane,  Room  9C-26.  Rockville,  MD 
20857. 

Name  of  Committee:  National  Institute  of 
Mental  Health  Special  Emphasis  Panel. 

Date:  November  23.  1998. 

Tune:  11:30  am  to  1:30  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 


Mace:  Parklanvn  Building-^toom  9-101, 
5600  Fishen  Lane.  Rockville,  MD  20657. 
(Telephone  Conference  Call). 

Contact  Person:  Russell  E.  Martenson. 
Scientific  Review  Administrator,  Division  of 
Extramural  Activities,  National  Institute  of 
MenUl  Health,  NIH,  Parklawn  Building.  5600 
Fishen  Lane,  Room  9-101,  Rockville.  MD 
20857.  301-443-3936. 

Name  of  Committee:  National  Institute  of 
Mental  Health  Special  Emphasis  Panel. 

Date:  November  24, 1998. 

rime;  12:30  pm  to  2:30  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Mace:  Parklawn  Building— Room  9-101, 
5600  Fishers  Lane,  Rockville.  MD  20857, 
(Telephone  Conference  Call). 

Contact  Person:  Russell  B.  Martenson, 
Scientific  Review  Administrator,  Division  of 
Extramural  Activities,  National  Institute  of 
MenUl  Health.  NIH,  Parklawn  Building,  5600 
Fishen  Lane.  Room  9-101,  Rockville,  MD 
20857.  301-443-3936. 

(Catalogue  of  Federal  Domaatic  Assistance 
Program  Nos.  93.242,  Mental  Health  Research 
Grants:  93.281.  Scientist  Development 
Award.  Scientist  Development  Award  far 
Clinicians,  and  Research  Scientist  Award; 
93.282.  Mental  Health  National  Research 
Service  Awrards  for  Research  Training, 
National  Institutes  of  Health,  HHS) 
Dated:  October  20, 1998. 


LaVonseY. 

Committee  Management  Officer,  NIH. 

|FR  Doc  96-28607  Filed  10-23-98;  8:45  am] 

■UMO  0001  4MS-aVM 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

NsUoimI  Institules  of  Health 

NetkNMl  InetHule  of  Mentel  HoaNIi; 
Notico  of  Cloeed  MeolifiQ 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  acconlance  with  the 
provisions  set  forth  in  sections 
S52b(c)(4)  and  552b(c)(6),  Title  5  U.S.C., 
as  amended.  The  contract  proposals  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  contract 
proposals,  the  disclosure  of  which 
would  constitute  a  clearly  imwarranted 
invasion  of  person  private. 

Name  of  Committee:  National  Institute  of 
Mental  Special  Emphasis  PaneL 

Date:  Novembw  18, 1998. 

Time:  9:00  AM  to  1:00  PM. 

Agenda:  To  review  and  evaluate  contract 
proposals. 


Place:  One  Washington  Circle  Hotel,  One 
Washington  Circle,  NW..  Washington,  DC 
20037. 

Contact  Pmon:  Russell  E.  Martenson, 
Scientific  Review  Administrator,  Division  of 
Extramural  Autivitias.  National  Institute  of 
MenUl  Health,  NIH,  PariJawn  Building  5600 
Fishen  Lane,  Room  9-101,  Rockville,  MD 
20857  301-443-3936. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.242,  Mental  Health  Research 
Grants:  93.281,  Scientist  Development 
Award,  Scientist  Development  Award  ftv 
Clinicians,  and  Research  Scientist  Award: 
93.282,  Mental  Health  National  Research 
Service  Awards  far  Research  Training. 
National  Institutes  of  Health.  HHS) 

Dated:  October  20, 1998. 
UVamaY.StringBdd. 
Committee  Management  Officer,  NIH. 
(FR  Doc.  98-28608  Filed  10-23-98;  8:45  am] 
■LUNO  coot  4140-ai-«l 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Natfofiel  Inetltiflee  of  Heelth 

NalloiMl  Inslllute  of  Allergy  and 
Infeetfoue  Dtoeaeee:  NoMoe  of  Cloaed 


Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2).  notice 
is  hereby  given  of  the  loUowing 
meeting. 

The  meeting  wiU  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  infonnation  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  linwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
Allergy  and  Infectious  Diseases  Special 
Emphasis  Panel  RFP-NIH-NIAID-DAn'- 
BAA-99-04 

Date:  November  16-17, 1998. 

Time:  November  16, 1998.  8:30  a.m.  to 
adjournment. 

Agenda:  To  review  and  evaluate  contract 
proposals. 

Place:  Bethesda  Holiday  Inn,  8120 
Wisconsin  Avenue,  Bethmda,  MD  20852. 

Contact  Person:  Priti  Mehrotra,  Scientific 
Review  Administrator,  Scientific  Review 
Program,  Division  of  Extramural  Activities, 
NIAID.  NIH.  Solar  Building.  Room  4C14. 
6003  Executive  Boulevard  MSC  7610, 
Bethesda.  MD  20892-7610.  301-496-2550. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.855,  Allergy.  Immunology, 
and  Transplantation  Research;  93.856, 
Microbiology  and  Infectious  Diseases 
Research,  National  Institutes  of  Health,  HHS) 
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Dated:  October  20. 1998. 
UVeraeY.StringBeld. 

Committee  Management  Officer,  NIH. 

[FR  Doc.  98-28609  Filed  10-23-98;  8:45  am] 

■HJMQ  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Nationai  Institutae  of  Health 

National  InatHuta  of  Allergy  and 
bifectioue  Diaeaaee;  NoUee  of  Cloaed 
Mealing 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552(c)(6),  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  infonnation  concerning 
individuals  associated  with  the  grant 
applications,  the  disclostue  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
Allergy  and  Infectious  Diseases  Special 
Emphasis  Panel  To  evaluate  a  grant 
application. 

Date:  November  3, 1998. 

Time:  1:30  p.ni.  to  adiournment 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  6003  Executive  Blvd.  Solar  Bldg. 
Room  4C06,  Rockville.  MD  20852. 
(Telephone  Conforence  Call). 

Contact  Person:  Stanley  C.  Oaks,  PHD, 
Scientific  Review  Administrator,  Scientific 
Review  Program,  Division  of  Extramural 
Activities,  NIAID.  NIH,  Solar  Building,  Room 
4C06, 6003  Executive  Boulevard  MSC  7610, 
Bethesda,  MD  20892-7610,  301-496-7042. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  urgent 
need  to  meet  timing  limitations  imposed  by 
the  review  and  funding  cycle. 
(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.856,  Microbiology  and 
Infectious  Diseases  Research;  93.855.  Allergy. 
Immunology,  and  Transplantation  Research, 
National  Institutes  of  Health,  HHS) 

Dated:  October  20, 1998. 
LaVeneY.Slriagfield, 
Committee  Management  Officer,  NIH. 
(FR  Doa  98-28610  Filed  10-23-98;  8:45  am] 
MLUNQ  OOOE  4140-ei-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Nationai  Institutea  of  Health 

Center  for  Scientific  Review,  Notioa  of 
Cloeed  Meeting 

Ptirsuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  informaticm  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel  ZRGl,  PC 
(02). 

Date:  October  21, 1998. 

Time:  BMi  PM  to  9:00  PM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  St  James  Hotel,  950  24th  Street, 
N.W..  Washington.  DC  20037. 

Contact  Person:  Ridiard  Panniera,  PHD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  5148, 
7842,  Bethesda.  MD  20892,  (301)  435-1741. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.306.  Comparative  Medicine, 
93.306;  93.333.  Clinical  Research,  93.333, 
93.337,  93.393-93.396, 93.837-93.844, 
93.846-93.878,  93.892, 93.893,  National 
Institutes  of  Health,  HHS) 

Dated:  October  19, 1998. 
UVenwY.Striivlleld. 
Committee  Management  Officer,  NIH. 
(FR  Doc  98-28612  Filed  10-23-98:  8:45  am) 

■OJJNQ  OOOC  4t4a-01-Bi 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Nationai  inetttutae  of  Health 

Center  for  Scientific  Review;  Notice  of 
Cloeed  Meetinga 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C  Appendix  2).  notice 
is  hereby  given  of  ihe  following 
meetings. 

The  meetings  will  be  closed  to  the 
public  in  accordance  with  the 


provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6).  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  informatiao  concerning 
individuals  associated  with  the  grant 
appUcations,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Mune  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel.  Integrative 
Functional  and  Costive  Neuroacience. 

Date:  October  27-28. 1996. 

Time:  8:30  a.m.  to  5.-00  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn — Silver  Spring.  8777 
Georgia  Avenue.  Silver  Spring.  MD  20910. 

Contact  Person:  John  Bishop.  PHD. 
Scientific  Review  Administrator.  Center  for 
Scientific  Review.  National  Institutes  of 
Health.  6701  Rockledge  Drive.  Room  5180, 
MSC  7844.  Bethesda.  MD  20692.  (301)  435- 
1250. 

This  notice  is  being  published  leas  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  tlie  review  and 
funding  cycle. 

Mune  of  Committee:  Center  far  Scientific 
Review  Special  Emphasis  PaneL 

Date:  October  27. 1996. 

Time:  5M)  p.m.  to  6<X)  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Iim  Old  Tawa  Alexandria. 
Alexandria.  VA  22314. 

Contact  Person:  ].  Tenell  Hoffeld,  PHD. 
DDS,  Scientific  Review  Administrator,  Center 
far  Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  4116. 
MSC  7816,  Bethesda.  MD  20892,  (301)  435- 
1781. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Immunological 
Sciences  Initial  Review  Group. 
Immunological  Sciences  Study  Section. 

Date:  October  28-29. 1998. 

Time:  8:30  a.nL  to  5:00  pjn. 

Agenda:  To  review  and  evaluate  grant 
applications. 

nace:  Holiday  Inn,  5520  Wisconsin  Ave.. 
Chevy  Chase.  MD  20815. 

Contact  Person:  Alexander  D.  Politis,  PHD. 
Scientific  Review  Administrator,  Center  far 
Scientific  Review,  National  Institutes  of 
Health.  6701  Rockledge  Drive,  Room  4204. 
MSC  7812,  Bethesda.  MD  20892,  (301)  435- 
1225. 

This  notice  is  being  published  less  than  IS 
days  prior  to  the  meeting  due  to  the  timing 
limitations  impoaed  by  the  review  and 
funding  cycle. 

Mune  ^Coavanittee:  Infectious  Diseases 
and  Microbiology  Initial  Review  Group, 
Microbial  Physiology  and  Genetics 
Subcommittee  1. 

Arte:  October  28-29. 1998. 

Time:  8:30  a.m.  to  6KI0  p.m. 
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Agenda:  To  review  and  aviluato  grant 
applications. 

Place:  Qievy  Chase  Holiday  Inn,  Chevy 
Chase.  MD  20815. 

Contact  Person:  Martin  L.  Slater.  PHD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health.  6701  Rockledge  Drive,  Room  4184, 
MSC  7808.  Bethesda,  MD  20892.  (301)  43S- 
1149. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Nutritional  and 
Metabolic  Sciences  Initial  Review  Group, 
Metabolism  Study  Section. 

Date:  October  29-30. 1998. 

rime:  8:00  a.m.  to  4:00  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Georgetown  Holiday  Inn, 
Washington,  DC  20007. 

Contact  Person:  Krish  Krishnan,  PHD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  6164.  > 
MSC  7892,  Bethesda,  MD  20892,  (301)  435- 
1041. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Date:  October  29-30. 1998. 

Time:  8:00  a.m.  to  5:00  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Ramada  Inn-Rockville,  1775 
Rockville  Pike,  Rockville.  MD  20852. 

Contact  Person:  Joe  Marwah,  PHD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health.  6701  Rockledge  Drive,  Room  5188. 
MSC  7846.  Bethesda,  MD  20892.  (301)  435- 
1253. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  impoaed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Biobehavioral  and 
Social  Sciences  Initial  Review  Group, 
Behavioral  Medicine  Study  Section. 

Date:  October  29-30, 1998. 

Time:  8:30  a.m.  to  5:00  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  St.  J-unas  Hotel.  950  24th  Street, 
NW.,  Washington.  DC  20037. 

Contact  Person:  Carol  A.  Campbell.  MSW, 
Scientific  Review  Administntor.  Center  for 
Scientific  Review,  National  Institutes  of 
Health.  6701  Rockledge  Drive.  Room  5190. 
MSC  7848,  Bethesda.  MD  20892,  (301)  43S- 
1257. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  impoaed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Endocrinology  and 
Reproductive  Sciences  Initial  Review  Group, 
Human  Embryology  and  Development 
Submcommittee  1. 


Z>i(e:  October  29-30, 1998. 

Time:  8:30  AM  to  5.-00  PM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Ramada  Inn,  1775  Rockville  Pike, 
Rockville,  MD  20852. 

Contact  Pwson:  Michael  Knecht,  PHD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  6176, 
MSC  7892,  Bethesda,  MD  20892.  (301)  435- 
1046. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  impoaed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Biobehavioral  and 
Social  Sciences  Initial  Review  Group  Human 
Development  and  Aging  Subcommittee  3. 

Date:  October  2»-30, 1998. 

Time:  9:00  AM  to  5:00  PM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Embassy  Suites  Cbevy  Chase 
Pavilion.  4300  Military  Road,  NW, 
Washington,  DC  20015. 

Contact  Person:  AniU  Miller  Sostek,  PHD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review.  National  Institutes  of 
Health,  6701  Rockledge  Drive.  Room  5202, 
MSC  7848,  Bethesda.  MD  20892,  (301)  435- 
1260. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel  ZRGl-SSS- 
X(10). 

Date:  October  29-31 ,  1998. 

Time:  7Mi  AM  to  4:00  PM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Swisaotel  Boston,  One  Avenue  De 
Lafayette.  Boston,  MA  02111. 

Contact  Person:  Lee  Rosen,  PHD,  Scientific 
Review  Administrator,  Center  for  Scientific 
Review,  National  Institutes  of  Health,  6701 
Rockledge  Drive,  Room  5116,  MSC  7854, 
Bethesda,  MD  20892.  (301)  435-1171. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.306,  Comparative  Medicine, 
93.306:  93.333,  Qinical  Research,  93.333, 
93.337,  93.393-93.396, 93.837-93.844, 
93.846-93.878, 93.892, 93.893,  National 
Institutes  of  Health,  HHS) 
Dated:  October  19, 1990. 
LaVansY.Slri^fMd, 
Committee  Managament  Officer,  NIH. 
IFR  IXx:.  96-28613  Piled  10-23-98;  8:45  am] 
■LUNQ  OOOt  414a-*t-ll 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

PuMIe  HMlth  SwviM 

National  Toxicology  Program  (NTP) 
Board  of  Sdantiflc  Counaelora'  . 
Maating;  Ravlaw  of  Nomlnaaona  for 
Uating  in  or  Donating  From  the  9th 
Report  on  Carcinogana 

Pursuant  to  Public  Law  92-463. 
notice  is  hereby  given  of  the  next 
meeting  of  the  NTP  Board  of  Scientific 
Counselors'  Report  on  Carcinogens 
(RoC)  Subconunittee  to  be  held  on 
December  2  &  3, 1998,  in  the  Conference 
Center,  Building  101,  South  Campus. 
National  Institute  of  Environmental 
Health  Sciences  (NIEHS),  111  Alexander 
Drive.  Research  Triangle  Park,  North 
Carolina.  The  meeting  will  begin  at  8:30 
a.m.  both  days  and  is  open  to  the  public. 
The  agenda  topics  are  the  peer  review 
of  substances,  mixtures,  or  exposiire 
circumstances  nominated  for  listing  in 
or  delisting  from  the  9th  Report  on 
Carcinogens,  and  the  provision  of  the 
opportimity  for  public  input. 

Background 

The  process  for  preparation  of  the 
Report  on  Carcinogens  (RoC)  has  three 
levels  of  scientific  peer  review.  Ontral 
to  the  evaliutions  of  the  review  groups 
is  the  use  of  revised  criteria,  for 
inclusion  in  or  removal  of  substances 
from  the  Report,  which  were  approved 
by  the  Secretary,  Department  of  Health 
and  Hiunan  Services  (DHHS),  in 
September  1996.  The  maior  change  in 
the  RoC  which  occurred  as  a  result  of 
the  criteria  revision  was  to  include 
consideration  of  all  relevant 
information,  including  mechanistic 
data,  in  the  decision  to  list  in  or  delist 
from  future  volumes.  To  broaden  the 
scope  of  scientific  review  and  broaden 
input  to  preparation  of  the  Report,  a 
new  standing  subcommittee  of  the  NTP 
Board  of  Scientific  Counselors  was 
established  in  1996.  The  meeting  on 
Decemlwr  2  &  3  will  be  the  third 
meeting  at  which  the  RoC 
Subcommittee  has  conducted  public 
review  of  nominations.  The  current 
review  process  for  review  of  petitions 
considered  by  the  NTP  for  listing  in  or 
delisting  bom  the  RoC  begins  with 
initial  scientific  review  by  the  NIEHS/ 
NTP  Report  on  Carcinogens  Review 
Committee  (RGl).  The  RGl  is  comprised 
of  NIEHS/NTP  staff  scientists.  The 
second  scientific  review  phase  is  done 
by  the  NTP  Executive  Conunittee's 
Woiidng  Croup  for  the  Report  on 
Carcinogens  (RG2).  RG2  is  comprised  of 
representatives  of  the  Federal  health 
research  and  regulatory  agencies  on  the 
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Executive  Committee.  The  third  level  of 
review  is  the  external  public  review  by 
the  RoC  Subcommittee  and  includes 
time  for  public  comments.  The 
independent  recommendations  of  the 
three  scientific  peer  review  groups  and 
all  public  comments  are  presented  to 
the  NTP  Executive  Committee  for 
review  and  comment.  The  Director. 
NTP.  receives  the  four  independent 
recommendations  and  makes  NTP 
recommendations  regarding  listing  or 
delisting  to  the  Secretary.  DHHS. 

Agenda 

Tentatively  scheduled  to  be  peer 
reviewed  on  December  2  &  3  are  11 
nominations.  An  alphabetical  listing  of 
the  nominations  with  supporting 
information  follows  this  aimoimcement. 
The  table  notes  the  tentative  order  of 
presentation  and  review  in  the  right 
hand  column,  and  gives  primary  uses  or 
exposiues  and  the  category  for  which 
they  were  origiiudly  nominated.  Draft 
backgroimd  documents  on  each  of  the 


nominations  will  be  provided  to  Board 
Subcommittee  reviewers  around 
November  1.  Paper  copies  of  draft 
backgroimd  documents  can  be  obtained, 
as  available,  from:  the  Board  Executive 
Secretary,  Dr.  Larry  G.  Hart,  P.O.  Box 
12233,  Research  Triangle  Park,  NC 
27709  (telephone  919/541-3971;  FAX 
919/541-0295; 
emailhartOniehs.nih.gov.) 

Public  Input  Encouraged 

The  entire  meeting  is  open  to  the 
public  and  time  will  be  provided  for 
public  comment  on  each  of  the 
nominations  being  reviewed.  In  order  to 
facilitate  planning  for  the  meeting, 
persons  wanting  to  make  a  formal 
presentation  regarding  a  particular 
nomination  must  notify  the  Executive 
Secretary  by  telephone,  by  FAX.  by 
mail,  or  by  email  no  later  than 
November  30. 1998,  and,  if  possible, 
provide  a  written  copy  of  their 
statement  in  advaru»  of  the  meeting. 
Written  statements  should  supplement 


and  may  ex]}and  on  the  ch^ 
presentation,  or  may  be  submitted  in 
lieu  of  an  oral  presentation,  and  should 
be  received  by  Novemtwr  30  so  copies 
can  be  made  for  distribution  to 
Subcommittee  members  and  staff  and 
made  available  for  the  public.  All 
attempts  will  be  made  to  send 
statanraits  received  by  November  24  to 
Subcommittee  members  in  advance  of 
the  meeting.  Oral  presentations  must  be 
limited  to  no  more  than  five  minutes. 

Upon  request,  the  Executive 
Secretary,  Dr.  Larry  G.  Hart,  at  the 
address  given  above,  will  furnish  the 
agenda  and  a  roster  of  Subcommittee 
members  prior  to  the  meeting  Summary 
minutes  subsequent  to  the  meeting  will 
be  available  upon  request. 

Attachment 

Etated:  October  16, 1998. 
KsBBalhOldaB. 
Director.  Natkmal  Toxicology  Program. 


Summary  Data  for  Nominations  Tentatively  Scheduled  for  Review  at  the  Meeting  of  the  NTP  Board  of 
Scientific  Counselors'  Report  on  Caronogens  Subcommtttee  December  2  &  3, 1998 


Primary  uses  or  exposures 

To  be  rewieMied  for 

TenMbve 

review  ORlar 

Listing  in  the  9lh  Report 

Listing  in  the  9lh  Report  — _ — »...._«.« — ... 

Listing  in  the  9lh  Report  —    . 

Listing  in  the  9(h  Report 

DeMmg  from  the  Report  on  Caronogens 

Change  currant  Isling  to  Itw  Known  Id  te 

Lisiing  in  the  9lh  ftaport __. 

3 

Boot  and  Shoe  Manufacture 

and  Repair. 
DietMii  PartiRiMnn  

Woikers  in  the  boot  and  shoe  manufacture  and  repair 
mdustry. 

Diesel  er^iine  exhaust  _.    

'Passive'  JnholDtion  of  lotiocoo  smoke  Irtxn  environ- 
menlal  sources. 

Monomer  used  to  produce  poiymefs  and  oopolymers 
for  use  In  lalex  pektt,  lexties,  etc 

Hviusvtai  cnemcai  usea  as  an  ■wNiiiecme  in  me  man- 
ufacture of  oltier  ctiemicais:  e.g.,  ettiylene  glycoi  and 
is  wkMy  used  in  the  heath  care  industry  as  a 
steritanL 

curring  lerpertes  and  sterokls  and  vMdely  used  inttie 
productnrrof  isoprene-buiadtone  oopdymers. 
Used  as  an  addWve  in  untoadad  gasoine  in  amounis 
up  to  11%. 

11 

7 

Envirorenenial  TotMOOO 

Smoke. 
Ethyl  Acrylata^140-8&-6 

Ethylene  Oxide/75-21-8 

4 
9 
6 

2 

Melhyl4-6utyl  Ether/1634- 
04-4. 

Lisiing  in  the  9lh  Report 

Ctiange  current  listing  to  ttie  KrtcMtn  to  be 
a  Human  Cmrcinogen  category. 

Ctiange  current  hsiing  to  Itie  Knoitm  to  Os 
a  Human  Carcinogen  calagory. 

Ctiange  cunenl  listing  to  ttw  Known  to  te 
a  Human  Carcincyen  category. 

8 
10 

SKca.  Crystalina/7631-86- 
9. 

Fxpnaure  from  mining  and  quarrying  of  coal  and  olher 
minerats,  stone  cutting,  produciion  of  glass  and  ce- 
ramics and  in  ooctfialions  such  as  sandbiasiing. 
polishing  and  grinding. 

Not  used  commerciaNy,  used  only  as  a  researqh  chami- 
caL  Polenlial  exposure  from  municipel  incinerators, 
dump  sites  and  comaminated  soi. 

5 

1 

2,3,7,e-TetracntorcHX)enzo- 
pKSnidn  (TCDD)/1746- 
01-6. 

(FR  Doc.  98-28606  Filed  10-23-98;  8:45  am]      DEPARTMENT  OF  HOUSING  AND 
BaaMQ00ca4i«^>i-ii  URBAN  DEVELOPMENT 

[DoctotNa  FR-4381-«-01] 

Delegation  Of  Airthorlty  Conoaming 
Sanctions  Amendment  of  EKlatlng 
Dolenelinni  Mirt  fletlnlennflonn  nf 
-^  Autliority 

AQBICY:  OfBce  of  the  Secretary,  HUD. 


ACTION:  Notice  of  delegation  of 
authority;  and  amendment  of  existing 
delegations  and  redelegptions  of 
authority. 

SUMMARY:  This  notice  amends  existing 
del^ations  and  redelegations  of 
authority  to  issue  the  administrative 
sancti(His  of  suspension,  debarment,  and 
limited  denial  of  partidpatitHi  (LDP) 
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under  24  CFR  part  24.  This  amendment 
also  reauiies  that  the  Office  of  General 
Coimsel  at  Headquarters  concur  in  any 
proposed  sanction  under  part  24  prior  to 
its  issuance,  and  additionally,  concur  in 
any  proposed  settlement  or  resolution  of 
such  sanction  after  its  issuance.  In 
addition,  this  notice  delegates  to  the 
Director  of  the  Enforcement  Center  the 
authority  to  issue  a  suspension, 
debarment,  or  LDP  under  24  CFR  part 
24. 

EFFECTIVE  DATE:  October  16, 1998. 
FOR  FURTHER  MFORMATKM  CONTACT: 
Emmett  N.  Roden,  Deputy  Chief 
Counsel,  Administrative  Proceedings 
Branch,  Enforcement  Center, 
Department  of  Housing  and  Urban 
Development.  Portals  Building,  Suite 
200, 1250  Maryland  Avenue,  SW, 
20024.  Washington,  D.C.  20410,  (202) 
70S-3856.  This  is  not  a  toll-free  number. 
For  hearing/speech-impaired 
individuals,  this  number  m^y  be 
accessed  via  TTY  by  calling  the  Federal 
Information  Relay  Service  at  1-800- 
877-8399. 

SUPPLEMENTARY  MFORMATKM:  HUD's 
regulations  at  24  CFR  24.100  and  24.700 
provide  that  officials  designated  by  the 
Secretary  are  authorized  to  issue 
sanctions,  such  as  suspensions, 
debarments,  and  limited  denials  of 
participation  ("LDPs").  By  delegations 
of  authority  published  on  October  7, 

1988  (53  FR  39535)  and  January  31, 

1989  (54  FR  4913),  the  Secretary 
delegated  the  autbority  to  issue 
suspensions  and  debarments  to  the 
Assistant  Secretaries,  the  Inspector 
General,  and  the  President  of  the 
Government  National  Mortgage 
Association.  By  delegation  of  authority 
published  on  April  15, 1994  (59  FR 
18276),  the  Secretary  delegated  the 
authority  to  issue  LOPs  to  the  Assistant 
Secretaries  for  Housing-Federal  Housing 
Commissioner,  Community  Plaiming 
and  Development,  Fair  Housing  and 
Equal  Opportunity,  Public  and  Indian 
Housing,  and  Administration. 

The  authority  to  issue  LDPs  has  been 
delegated  and/or  redelegated  to  other 
officials.  These  include  a  concurrent 
delegation  of  authority  published  on 
December  14, 1993  (58  FR  65373), 
where  the  Secretary  delegated  to  the 
Deputy  Assistant  Secretary  of 
Operations,  Office  of  Community 
Planning  and  Development  (CPD),  the 
power  and  authority  of  the  Assistant 
Secretary  for  CPD;  and  redelegations  of 
authority  published  on:  (1)  July  7, 1994 
(59  FR  34857),  where  the  Assistant 
Secretary  for  Housing-Federal  Housing 
Commissioner  redelegated  the  authority 
to  issue  LDPs  to  the  Department's 
Deputy  Assistant  Secretary  for 


Multifiamily  Housing  Programs  and  the 
Deputy  Assistant  Secretary  for  Single 
Family  Housing:  (2)  June  6, 1995  (60  FR 
29862),  where  the  Assistant  Secretary 
for  Housing-Federal  Housing 
Commissioner  redelegated  to  certain 
HUD  officials  in  local  field  offices  the 
power  and  authority  to  issue  LDPs 
pertaining  to  all  housing  programs:  (3) 
August  14, 1995  (60  FR  41894),  where 
the  General  Deputy  Assistant  Secretary 
for  CPD  redelegated  authority  to  issue 
LDPs  to  the  Director,  Office  of  Technical 
Assistance  and  Management:  and  (4) 
September  11, 1995  (60  FR  47177), 
where  the  Assistant  Secretary  for  Public 
and  Indian  Housing  redelegated  power 
and  authority  to  issue  LDPs  to  certain 
HUD  officials  in  field  offices.  Also 
included  is  an  unpublished  redelegation 
dated  February  IS.  1998  from  the 
Assistant  Secretary  for  Housing-Federal 
Housing  Conunissioner  to  the  field 
concerning  the  issuance  of  LDPs  in 
connection  with  of  Multifamily  Housing 
and  Hospital  Insurance  programs. 

This  notice  amends  the  above 
delegations  and  redelegations  of 
authority  by  requiring  that,  before  a 
sanction  is  issued  under  24  CFR  part  24, 
the  General  Counsel,  or  other  official 
designated  by  the  General  Counsel, 
must  concvu-  in  it.  Additionally,  the 
General  Coimsel.  or  other  such 
designated  official,  must  concur  in  any 
settlement  of  a  sanction  imder  24  CFR 
Part  24.  This  notice  also  delegates  to  the 
Director  of  the  Enforcement  Canter  the 
authority  to  initiate  suspensions, 
debarments,  and  LDPs  with  respect  to 
programs  conducted  by  all  offices  of  this 
Department. 

Section  A.  Delegation  of  Aothority 

The  Director  of  the  Enforcement 
Center  of  the  Department  of  Housing 
and  Urban  Development  is  hereby 
authorized  to  issue  suspensions, 
debarments,  and  limited  denials  of 
participation,  under  24  CFR  part  24.  The 
General  Counsel,  or  such  other  official 
as  may  be  designated  by  the  General 
Counsel,  must:  (1)  concur  in  any  such 
proposed  sanction  under  part  24  before 
it  is  issued,  and  (2)  concur  in  any 
proposed  settlement  of  a  sanction  under 
part  24. 

Section  B.  Amendment  of  Delegations 
and  Redelegations 

All  delegations  and  redelegations  are 
hereby  amended  to  require  that  the 
General  Counsel,  or  such  other  official 
as  may  be  designated  by  the  General 
Counsel,  must:  (1)  Concur  in  any 
proposed  sanction  under  part  24  before 
it  is  issued,  and  (2)  concur  in  any 
proposed  settlement  of  a  sanction  under 
part  24.  These  delegations  and 


redelegations  include  those  published 
in  the  Federal  Register  at  53  FR  39535 
(October  7, 1988);  54  FR  4913  Qanuary 
31, 1989);  59  FR  18276  (April  IS,  1994); 
58  FR  65373  (December  14, 1993);  59  FR 
34857  Quly  7, 1994):  60  FR  29862  (June 
6, 1995):  60  FR  41894  (August  14, 1995): 
and  60  FR  47177  (September  11, 199S). 
Also  included  is  an  unpublished 
delegation  dated  February  15, 1998  from 
the  Assistant  Secretary  for  Housing — 
Federal  Housing  Commissioner  to  the 
field  concerning  the  management  of 
Multibmily  Housing  and  Hospital 
Insurance  programs. 

Auflharity:  Sac.  7(d),  Department  of 
Housing  and  Urban  OiBvelopment  Act  (42 
use  3535(d)). 

Dited:  October  16, 1998. 
Andrew  CooBM. 

Secretary  of  Housing  and  Urban 

Development. 

(FR  Doc  9»-28523  Filed  10-23-M;  8:4S  am] 

COOC4t1S-»# 


DEPARTMENT  OF  H0U81NQ  AND 
URBAN  DEVELOPMENT 

[PocktHaFW  4882  N  Ctj 

AiNiounoenMni  oiuihb  Approval 
Number  for  Part  Ml— PubHe  Houaing 
Agency  (PHA)  Developnwnt  Cost 
BudgeVCost  SMMiMirt,  Actual 
Oavalopniant  Coat  Cartiflcali^ 
AcQuMtlon  and  Ralocatton 

AQENCY:  Office  of  the  Assistant 
Secretary  for  Public  and  Indian 
Housing.  HUD. 

ACTION:  Announcement  of  C^B 
approval  number. 

SUMMARY:  The  purpoee  of  this  notice  is 
to  announce  the  QMB  approval  niunber 
for  the  collection  of  information 
pertaining  to  Section  941.205  which 
request  the  Public  Housing  Agency 
(PHA)  to  submit  contracts/certificate, 
HUD-52427.  HUD-52484.  required  for 
the  development  of  public  housing  for 
review  and  approval  by  HUD. 
FOR  FURTHER  MFORMATKM  CONTACT: 
William  Flood.  Director.  Office  of 
Capital  Investments.  Office  of  Public 
and  Indian  Housing,  Department  of 
Housing  and  Urban  Development,  451 
7th  Street,  Southwest,  Washington,  DC 
20410,  telephone  (202)  708-1640.  This 
is  not  a  toll-free  number. 
SUPPLEMENTARY  MFORMATION:  In 
accordance  with  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
Chapter  35,  as  amended),  this  notice 
advises  that  OMB  has  responded  to  the 
Department's  request  for  approval  of  the 
information  collection  pertaining  to  24 
CFR  part  941,  Pt^lic  Housing  Agency 
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(PHA)  Development  Cost  Budget/Cost 
Statement.  Actual  Development  Cost 
Certificate.  Acquisition  and  Relocation. 

The  OMB  approval  niuiber  for  this 
information  coUection  is  2577-0036. 
which  expires  on  July  31,  2000. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  reqtiired  to 
respond  to,  a  collection  of  information, 
unless  it  displays  a  currently  valid  OMB 
control  number. 

Dated:  October  19, 1998. 
DBborah  Vincent. 

General  Deputy  Assistant  Secretary  fm  Public 
and  Indian  Housing. 
(FR  Doc.  98-28551  Filed  10-23-98;  8:45  am] 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[DodBat  No.  FR-4352-N-10] 

Announcement  of  OMB  Approval 
Number  for  Part  Ml— Pul)lic  Houaing 
Davalopmant  and  Mbwd-Financa 
Davalopmant  of  UnHa:  Propoaal, 
Financial  FaaaHiility.  SRa  Infonnatton. 
Turnkey  Method,  Evidentiary  Matsrtala 

AQENCY:  Office  of  the  Assistant 
Secretary  for  Public  and  Indian 
Housing,  HUD. 

ACTION:  Annoimcement  of  OMB 
approval  number. 

SUMMARY:  The  purpose  of  this  notice  is 
to  announce  the  OMB  approval  number 
for  the  collection  of  information 
pertaining  to  Sections  941.101,  941.303, 
941.606, 941.610  which  requires  the 
Public  Housing  Agency  (PHA)  to  submit 
information  for  the  development  of 
public  housing  for  review  and  approval 
by  HUD. 

FOR  FURTHER  INFORMATION  CONTACT: 
William  Flood,  Director,  Office  of 
Capital  Investments,  OfBce  of  Public 
and  Indian  Housing,  Department  of 
Housing  and  Urban  Development,  451 
7th  Street,  Southwest,  Washington,  DC 
20410,  telephone  (202)  708-1640.  This 
is  not  a  toll-free  number. 
SUPPLEMENTARY  MFORMATKW:  In 
accordance  with  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
Chapter  35,  as  amended),  this  notice 
advises  that  OMB  has  responded  to  the 
Department's  request  for  approval  of  the 
information  collection  pertaining  to  24 
CFR  part  941,  Public  Housing 
Development  and  Mixed-Finance 
Development  of  Units:  Proposal, 
Financial  Feasibility,  Site  Information, 
Turnkey  Method,  Evidentiary  Materials. 

The  OMB  approval  number  for  this 
information  collecti<Hi  is  2577-0033, 
which  expires  on  December  31. 2000. 


An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  reqtiired  to 
respond  to.  a  collection  of  information, 
unless  it  displays  a  currently  valid  OMB 
control  number. 

Dated:  October  19. 1998. 
DriMirah  ViBCBBt, 

General  Deputy  Assistant  Secretaryfor  Public 
and  Indian  Housiitg. 

(FR  Doc  98-28552  Piled  10-23-98: 8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

(AK-082-141(MX»-P;  AA-10751] 

Alaaica;  Alasica  Native  Claims  Selection 

In  accordance  with  Departmental 
regulation  43  CFR  2650.7(d)i  notice  is 
hereby  given  that  a  decision  to  issue 
conveyance  under  the  provisions  of  Sec. 
14(h)  of  the  Alaska  Native  Claims 
Settlement  Act  of  December  18, 1971, 43 
U.S.C.  1601. 1613(h).  will  be  issued  to 
Chugach  Alaska  Corporation  for 
approximately  1.4  acres.  The  lands 
involved  are  in  the  vicinity  of  Culross 
Passage.  Alaska. 

Seward  Meridiaii,  Alaska 

T.  6  N..  R.  7  E. 

A  notice  of  the  decision  will  be 
published  once  a  week,  for  four  (4) 
consecutive  weeks,  in  the  Anchorage 
Daily  News.  Copies  of  the  decision  may 
be  (Stained  by  contacting  the  Alaska 
State  Office  of  the  Bureau  of  Land 
Management,  222  West  Seventh 
Avenue.  «13,  Anchorage.  Alaska  99513- 
7599  ((907)  271-5960). 

Any  party  claiming  a  property  interest 
which  is  adversely  afiacted  by  the 
decision,  an  agency  of  the  Federal 
government  or  regional  corporation, 
shall  have  imtil  November  25, 1998  to 
file  an  appeal.  However,  parties 
receiving  service  by  certified  mail  shall 
have  30  days  from  the  date  of  receipt  to 
file  an  appeal.  Appeals  must  be  filed  in 
the  Bureau  of  Land  Management  at  the 
address  identified  above,  where  the 
requirements  for  filing  an  appeal  may  be 
obtained.  Parties  who  do  not  file  an 
appeal  in  accordance  with  the 
requirements  of  43  CFR  Part  4,  Subpart 
E,  shall  be  deemed  to  have  waived  their 
rights. 
OuisSiilMa. 

Land  Law  Examiner,  ANCSA  Team,  Branch 
of  962  Adjudication. 

(FR  Doc.  98-28559  Filed  10-23-98;  8:45  am] 
■uam  oooc  4ai»^M-r 


DEPARTMENT  OF  THE  MTERIOR 
Bureau  of  L,and  Management 

[AZ-0S0^122-00-6642:  AZA-atSSO] 

Notica  of  AvattabHity  ofMi 
Environmental  Impact  BlaiHnent  for 
the  Ray  Land  Exchange/Plan 


AQENCY:  Bureau  of  Land  Management. 

Interior. 

ACTION:  Notice  of  Availability,  Draft 

Environmental  Impact  Statement 

(i:MS)/Plan  Amendment. 


;  The  Bureau  of  Land 
Management  (BLM),  Arizona  State 
Office  and  Tucson  Field  Office,  in 
respcmse  to  a  land  exchange  proposal 
frt>m  ASAROO  Incorporated  (Asarco) 
has  prepared  a  DEIS  in  compliance  with 
the  Federal  Land  PoUcy  and 
Management  Act  of  1976,  as  amended 
(FLPMA),  the  Federal  Land  Exchange 
Facilitation  Act,  and  the  National 
Environmental  Policy  Act  of  1969.  The 
land  exchange  IKIS  is  combined  with  a 
plan  amendment  which  ccmsiders 
amending  the  Phoenix  and  Safidrd 
District  Resource  Management  Plans 
(RMPs)  imder  BLM  planning  regulations 
(43  CFR  part  1600)  for  the  purpose  of 
exchanging  pubUc  lands  pursuant  to 
Section  206  of  FLPMA.  Asarco  has 
proposed  to  exchange  10,976  acres  of 
federal  lands  or  minerals  in  Pinal  and 
Gila  counties  for  7,304  acres  of  private 
lands  in  Pinal  and  Mohave  counties.  A 
plan  amendment  is  required  for  all  but 
637  acres  of  the  federal  lands  since  prior 
land  tenure  decisions  were  to  retain 
these  parcels  or  mineral  estate  in  federal 
ownership. 

ADDRESSES  FOR  FURTHER  SronMATION 
CONTACT: 

Copies  of  the  Draft  EIS  may  be  requested 
from:  Shela  McFarlin,  Project  Manager, 
Bureau  of  Land  Management.  Arizona 
State  Office,  222  N.  Central,  Phoenix. 
AZ  85004,  or  by  telephone  (602)  417- 
9568.  Copies  are  available  for  public 
review  at:  BLM  Phoenix  Field  Office, 
2015  West  Deer  Valley  Rd.,  Phoenix, 
AZ.  85027;  BLM  Tucson  Field  Office. 
12661  East  Broadway,  Tucson,  A2L 
85748;  BLM  Kingman  Field  Office,  2475 
Beverly  Avenue,  Kingman,  AZ.  86401; 
Public  Libraries  in  Mesa,  Kingman  and 
Kearny;  and  the  Arizona  State 
University,  Hayden  Library,  Tempe,  AZ; 
Public  Comments  and  Meetings:  Public 
meetings  will  be  held  in:  Kearny, 
Arizona  on  December  8. 1998  from  5:00 
to  7:00  pm  at  the  Constitution  Hall 
(Senior  Citizen  Center),  912  East  Tilbury 
Drive:  in  Mesa.  Arizona  on  December  9. 
1998  from  5KX)  to  7:00  pjn..  Mesa 
Community  College.  iCirk  Student 
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Center,  Lower  Level  Kiva  Room;  and,  in 
Kingman,  Arizona  on  December  10, 
1998  5:iX)  to  7:00  pm.  City  of  Kingman 
Town  Hall,  Lower  Level,  Fire  Dept. 
Room.  Public  meetings  will  consist  of  a 
sbott  presentation  on  the  project  at  5:00 
pm  followed  by  a  formal  hearing  for 
public  comments.  Written  comments 
may  be  sent  additionally  to  the  address 
below.  Public  comments  will  be 
accepted  and  considered  if  postmarked 
by  January  28, 1999.  Please  note  that 
comments,  including  names  and  street 
addresses  of  respondents  are  available 
for  public  review  and  may  be  published 
as  part  of  the  Final  EIS,  or  other  related 
documents.  Individual  respondents  may 
request  confidentiality.  If  you  wish  to 
withhold  your  name  or  street  address 
from  public  review  or  from  disclosure 
under  the  Freedom  of  Information  Act, 
you  must  state  this  prominently  at  the 
beginning  of  your  written  comment. 
Such  requests  will  be  honored  to  the 
extent  allowed  by  law.  All  submissions 
from  organizations  or  businesses,  and 
from  individuals  identifying  themselves 
as  representatives  or  officials  or 
organizations  or  businesses,  will  be 
made  available  for  public  inspection  in 
their  entirety. 

ADDRESSES:  Written  comments 
concerning  the  plan  amendment/EIS 
must  be  submitted  to  Bureau  of  Land 
Management,  Attn:  Shela  McFarlin, 
Project  Manager,  Arizona  State  Office 
(AZ-917),  222  N.  Central,  Phoenix, 
Arizona  85004. 

FOR  FURTHER  INFORMATION  CONTACT: 
Shela  McFarlin,  at  the  above  address, 
(602)417-9568. 

SUPPLEMENTARY  INFORMATION:  Federal 
(public)  lands  (in  Pinal  and  Gila 
counties)  being  analyzed  for  exchange 
include  federal  mineral  estate  (2,780 
acres)  and  federal  surface  and  mineral 
estate  (8,196  acres).  Most  of  these 
parcels  surround  the  Ray  Mine  and 
Hayden  Complex  operated  by  ASARCO 
Incorporated;  or,  these  consist  of  future 
prospects  for  mineral  development  or 
support,  including  637  acres  near  Case 
Grande.  The  non-federal  lands  to  be 
offered  to  the  BLM  include  high 
resource  values  such  as:  wilderness 
inholdings  or  areas  adjacent  to  the  Mt. 
Tipton  and  Sacramento  Valley 
Wilderness,  hydroriparian  zone  along 
the  Gila  River,  desert  tortoise  category  I 
and  n  habitat,  and  checkerboard 
inholdings  within  the  McCracken  Area 
of  Critical  Environmental  Concern. 
These  parcels  are  located  within 
Mohave  (mainly)  and  Gila  counties. 


Dated:  October  20, 1998. 
JeHeMuea, 
Field  Manager. 

(PR  Doc  98-28558  Filed  10-23-98: 8:45  am| 
■UjMQ  coot  4*1»-ai-M 


FEDERAL  MINE  SAFETY  AND  HEALTH 
REVIEW  COMMISSION 

Sunshin*  Act  MMtIng 

"FEDERAL  REGISTER"  CITATION  OF 
PREVIOUS  ANNOUNCEMENT:  Vol.  63.  No. 
194.  at  53,937.  October  7. 1998. 

Previously  Announced 

T«IE  AND  DATE:  2:00  p.m..  Wednesday. 
October  14, 1998. 

PLACE:  Room  6005,  6th  Floor,  1730  K 
Street.  N.W.,  Washington,  D.C 
STATUS:  Closed  [Pursuant  to  S  U.S.C 
§552b(c)(10)]. 

CHANGES  IN  THE  MEETING:  The  time  of  the 
Commission  meeting  to  consider  and  act 
upon  the  following  item  was  changed  to 
immediately  follow  the  conclusion  of 
oral  argument  in  Secretary  of  Labor  v. 
Arch  of  Kentucky.  Docket  No.  KENT  97- 
197,  which  commenced  at  10:00  a.m.. 
October  14, 1997. 

1.  Secretary  of  Labor  v.  Arch  of 
Kentucky,  Docket  No.  KENT  97-197 
(Issues  include  whether  the  judge  erred 
in  determining  that  the  operator 
violated  30  C.F.R.  S  75.1403-6(b)(3)'s 
requirement  that  each  track-mounted 
self-propelled  personnel  carrier  be 
equipped  with  properly  installed  and 
well-maintained  sanding  devices,  and 
that  the  violation  was  significant  and 
substantial.) 

TME  AND  DATE:  2:00  p.m.,  Wednesday. 
October  28, 1998. 

PLACE:  Room  6005,  6th  Floor,  1730  K 
Street,  N.W..  Washington,  D.C. 
STATUS:  Open. 

MATTERS  TO  BE  CONSIDERED:  The 
Commission  shall  consider  and  act 
upon  the  following: 

1.  Secretary  of  Labor  \.  Belief onte 
Lime  Co.,  Docket  No.  PENN  95-467 
(Issues  include  whether  the  judge 
correctly  concluded  that  a  violation  of 
30  C.F.R.  §  56.3200  by  Bellefonte  Lime 
was  not  significant  and  substantial,  and 
whether  the  judge  erred  in  failing  to 
reach  the  issue  of  imwarrantable 
failure.) 

Any  person  attending  an  open 
meeting  who  requires  special 
accessibility  feattires  and/or  auxiliary 
aids,  such  as  sign  language  interpreters, 
must  inform  the  Commission  in  advance 
of  those  needs.  Subject  to  29  C.F.R. 
§  2706.150(a)(3)  and  §  2706.160(d). 
CONTACT  PERSON  FOR  MORE  INFO:  jean 
Ellen  (202)  653-5629/(202)  708-9300 


for  TDD  Relay/1-800-877-8339  for  toll 
free. 

Dated:  October  20, 1998. 
laanREIkB. 

Chief.  Docket  Clerk. 

(PR  Doc.  98-28740  Filed  10-22-98;  8:45  am] 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMMISTRATION 

piotloe(9»-l5m 

NASA  AdvlMKy  Council  (NAC).  Task 
Force  on  Intsmattonal  Spao«  Station 
Oparadonal  Raadhtaaa;  Maating 

AGENCY:  National  Aercmautics  and 
Space  Administration. 

ACTION:  Notice  of  meeting  change. 

FEDERAL  REGISTER  OTATION  OF  PREVIOUS 
ANNOUNCEMENT:  63  FR  188.  Notice 
Number  98-134,  September  29, 1998. 

PREVIOUSLY  ANNOUNCED  DATE  AND 
ADDRESS  OF  MEFRNG:  Tuesday, 
November  3, 1998. 10:00  a.m.-3:00 
p.m.;  NASA  Headquarters.  300  E  Street. 
SW,  Room  5H46,  Washington,  DC 
20546. 

CHANGES  IN  THE  MEETING:  Date  remains 
November  3. 1998;  Time  changed  to 
9:00  a.m.-3:00  p.m.  Central  Standard 
Time;  Address  changed  to  Lyndon  B. 
Johnson  Space  Center,  NASA,  Building 
1,  Room  920L,  Houston,  TX  77058- 
3696. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Dennis  McSweeney,  Code  IH,  National 
Aeronautics  and  Space  Administration. 
Washington,  DC  20546-0001.  202/358- 
4556. 

SUPPLEMENTARY  INFORMATION:  This 
meeting  will  be  open  to  the  public  up 
to  the  seating  capacity  of  the  room.  The 
agenda  for  the  meeting  is  as  follows: 

—Review  the  results  of  the  lOR  Task 
Force  Working  Group  on  International 
Space  Station  Software  assessment. 

— ^Review  the  results  of  the  lOR  Task 
Force  Working  Group  on  International 
Space  Station  Training  assessment. 

— Receive  a  briefing  from  the 

International  Space  Station  Program 
Office  on  the  current  status  of  the 
International  Space  Station. 

It  is  imperative  that  the  meeting  be 
held  on  these  dates  to  accommodate  the 
scheduling  priorities  of  the  key 
participants.  Visitors  will  be  requested 
to  sign  a  visitors  register. 
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Dated:  October  19. 1998. 
Matthew  M.  Crouch. 

Advisory  Committee  Management  Officer, 

National  Aeronautics  and  Space 

Administration. 

|FR  Doc.  98-28527  Filed  10-23-98:  8:45  am] 
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NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATKMI 

[Notice  (M-154)] 

NASA  Adviaory  Council  (NAC),  SfMce 
Sclanca  Adviaory  Committae  (SScAC). 
Solar  Syatam  Exploration 
Sut)commltlaa;  Maattng 

ACTION:  Notice  of  meeting. 

SUMMARY:  In  accordance  Mrith  the 
Federal  Advisory  Committee  Act.  Pub. 
L.  92-463,  as  amended,  the  National 
Aeronautics  and  Space  Administration 
announces  a  meeting  of  the  NASA 
Advisory  Coimcil,  Space  Science 
Advisory  Committee,  Solar  System 
Exploration  Subcommittee. 

DATES:  Monday,  November  16, 1998. 
8:30  a.m.  to  5:00  p.m.;  Tuesday, 
November  17, 1998, 8:30  a.m.  to  5:00 
p.m. 

ADDRESSES:  National  Aeronautics  and 
Space  Administration.  MIC  7,  Room, 
7H46  300  E  Street.  SW.  Washington,  DC 
20546. 

FOR  FURTHER  INFORMATION  CONTACT:  Carl 
Pilcher.  Code  S,  National  Aeronautics 
and  Space  Administration,  Washington, 
DC  20546,  (202)  358-2470. 
SUPPLEMENTARY  MFORMATION:  The 
meeting  will  be  open  to  the  public  up 
to  the  capacity  of  the  room.  The  agenda 
for  the  meeting  is  as  follows: 
— Solar  System  Exploration  Program 

update:  Personnel,  Budget,  Current 

and  Programs 
— ^Technology  program  structure 
— Genesis  mission  summary 
— Mars  architecture  implementation 

update 
— Strategic  planning  process 

introduction 

It  is  imperative  that  the  meeting  be 
held  on  these  dates  to  accommodate  the 
scheduling  priorities  of  the  key 
participants.  Visitors  will  be  requested 
to  sign  a  visitor's  register. 

Dated:  October  16, 1998. 
MatdMW  M.  Crottdi, 

Advisory  Committee  Management  Officer, 

National  Aeronautics  and  Space 

Administration. 

IFR  Doc.  9»-28526  Filed  10-23-98;  8:45  am) 
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NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[Notice  (98-156)1 

NASA  Adviaory  Council  (NAC).  SfMca 
Sdanca  Adviaory  ComrnKtaa  (SScAC); 
Meeting 

AGENCY:  National  Aeronautics  and 
Space  Administration. 
ACTION:  Notice  of  meeting. 

SUMMARY:  In  accordance  with  the 
Federal  Advisory  Committee  Act,  Pub. 
L.  92-463,  as  amended,  the  National 
Aeronautics  and  Space  Administration 
announces  a  forthcoming  meeting  of  the 
NASA  Advisory  Coimcil,  Space  Science 
Advisory  Committee. 
DATES:  Wednesday,  November  18, 1998, 
8:30  a.m.  to  5:30  p.m.;  Thursday. 
November  19, 1998. 8:00  a.m.  to  5:45 
p.m.;  Friday,  November  20, 1998,  8:30 
a.m.  to  12:30  p  jn. 

ADDRESSES:  MIC  7,  NASA  Headquarters, 
300  E  Street,  SW,  Washington,  DC 
20546. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Jeffiey  Rosendhal,  Code  S,  National 
Aeronautics  and  Space  Administration, 
Washington.  EX:  20546,  202/358-2470. 
SUPPLEMENTARY  INFORMATION:  The 
meeting  will  be  open  to  the  public  up 
to  the  capacity  of  the  room.  The  agenda 
for  the  meeting  is  as  follows: 
—OSS  Proeram  and  Budget  Status 
— AstrobioTogy  Implementation  Plan/ 

Roadmap 
— Mars  Program  Architecture 
— Research  Program  Update 
— ^Theme  Status  Reports/Reports  from 

Subcommittees 
— Science  Operations  Management 

Office  Update 
— ^Technology  Program  Update 

It  is  imperative  that  the  meeting  be 
held  on  these  dates  to  accommodate  the 
scheduling  priorities  of  the  key 
participants.  Visitors  will  be  requested 
to  sign  a  visitor's  register. 

Dated:  October  19, 1998. 
Matthew  Croucli, 

Advisory  Ctmtmittee  Management  Officer, 
National  Aeronautics  and  Space 
Administration. 

[FR  Doc.  98-28528  Filed  10-23-98;  8:45  ami 
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NATIONAL  ARCHIVES  AND  RECORDS 
ADMMISTRATION 

Agancy  Information  CoNactlon 
Actlvltiaa:  SutNniasion  for  0MB 
Ravlaw;  Commant  Raquaat 

AGENCY:  National  Archives  and  Records 
Administration  (NARA). 


ACTION:  Notice. 


summary:  NARA  is  giving  public  notice 
that  the  agency  has  submitted  to  OMB 
for  approval  the  information  collection 
described  in  this  notice.  The  public  is 
invited  to  comment  on  the  proposed 
information  collection  pursuant  to  the 
Paperwork  Reduction  Act  of  1995. 
DATES:  Written  comments  must  be 
submitted  to  OMB  at  the  address  below 
on  or  before  November  25, 1998  to  be 
assured  of  consideration. 
ADDRESSES:  Comments  should  be  sent 
to:  Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  Attn:  Ms.  Maya  Bernstein,  Desk 
Officer  for  NARA,  Washington,  DC 
20503. 

FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  proposed  information 
collection  and  supporting  statement 
should  be  directed  to  Tamee  Fechhelm 
at  telephone  number  301-713-6730  or 
tax  niunber  301-713-6913. 
SUPPLEMBITARY  MFORMATION:  Pursuant 
to  the  Paperwork  Reduction  Act  of  1995 
(Public  Law  104-13),  NARA  invites  the 
general  public  and  other  Federal 
agencies  to  comment  an  proposed 
information  collections.  NARA 
published  a  notice  of  proposed 
collection  for  this  information  collection 
on  August  11, 1998  (63  FR  42882).  No 
comments  were  received.  NARA  has 
submitted  the  described  information 
collection  to  OMB  for  approval. 

In  response  to  this  notice,  comments 
and  suggestions  should  address  one  or 
more  of  the  following  points:  (a) 
whether  the  proposed  information 
oollection  is  necessary  for  the  proper 
performance  of  the  functions  of  NARA; 
(b)  the  accuracy  of  NARA's  estimate  of 
the  burden  of  the  proposed  information 
collection;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (d) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  the  use  of 
information  technology.  In  this  notice, 
NARA  is  soliciting  comments 
concerning  the  following  information 
collection: 

Title:  National  Archives  Order  for 
Copies  of  Pension,  Bounty  Land 
Warrant  Application  files,  and  pre-WWI 
Military  Service  records. 

OMB  number:  3095-0032. 

Agency  form  numbefs:  NATF  Forms 
85  and  86. 

Type  of  review:  Regular. 

Affected  public:  Individuals  who  wish 
to  order  copies  of  Pension.  Bounty  Land 
Warrant  Application  files,  and  pre-WWI 
MiUtary  Service  records  in  the  National 
Archives  of  the  United  States. 
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Estimated  number  of  respondents: 
105.000. 

Estimated  time  per  response:  10 
minutes. 

Frequency  of  response:  On  occasion 
(when  respondent  wishes  to  search  for 
or  order  copies  of  Pension,  Bounty  Land 
Warrant  Application  files,  and  pre-WWI 
Military  Service  records). 

Estimated  total  annual  burden  hours: 
17.500. 

Abstract:  The  NATF  forms  85  and  86 
replace  the  ciurently  used  NATF  form 
80,  National  Archives  Order  for  Copies 
of  Veterans  Records.  The  NATF  form  85 
will  be  used  by  researchers  to  request 
that  NARA  search  for  and  make  copies 
of  pages  fitim  pension  and  bounty  land 
warrant  application  files  in  the  custody 
of  the  National  Archives.  The  NATF 
form  86  will  be  used  by  researchers  to 
request  that  NARA  seairch  for  and  make 
copies  of  pages  of  military  service 
records  from  the  pre-WWI  (pre-lOl?) 
time  period.  Submission  of  requests  on 
a  form  is  necessary  to  handle  in  a  timely 
fiishion  the  volume  of  requests  received 
for  these  records  (approximately  52.000 
per  year  for  the  NATF  85  and 
approximately  53.000  per  year  for  the 
NATF  86)  and  the  need  to  obtain 
specific  information  bom  the  researcher 
to  search  for  the  records  sought.  The 
form  will  be  printed  on  carbonless 
paper  as  a  multi-part  form  to  allow  the 
researcher  to  retain  a  copy  of  his  request 
and  NARA  to  respond  to  the  researcher 
on  the  results  of  the  search  or  to  bill  for 
copies  if  the  researcher  wishes  to  order 
the  copies.  As  a  convenience,  the  form 
will  allow  researchers  to  provide  credit 
card  information  to  authorize  billing 
and  expedited  mailing  of  the  copies. 
NARA  is  working  towards  accepting 
electronic  submission  of  requests  and 
we  intend  to  address  security  of 
financial  information  and  other  issues 
as  we  continue  our  efibrts  to  increase 
electronic  access  to  NARA  and  its 
holdings. 

Dated:  October  15. 1998. 
L.  KayaWi  < 


Assistant  Archivist  for  Human  Re$ources  and 
Infonnation  Services. 

IFR  Doc.  98-28590  Filed  10-23-98:  8:45  am] 

I  coot  7Sis-ai-r 


NATIONAL  ARCHIVES  AND  RECORDS 
ADMINISTRATION 

Agwwy  kHormatton  Collection 
AetMIlM:  Submlaslon  for  OMB 
RevMW!  CofiNiMfit  Request 

AQENCY:  National  Archives  and  Records 
Administration  (NARA). 
ACTION:  Notice. 


SUiMARV:  NARA  is  giving  public  notice 
that  the  agency  has  submitted  to  OMB 
for  approval  the  information  collection 
described  in  this  notice.  The  public  is 
invited  to  comment  on  the  proposed 
information  collection  pursuant  to  the 
Paperwork  Reduction  Act  of  1995. 
DATES:  Written  comments  must  be 
submitted  to  OMB  at  the  address  below 
on  or  before  November  25, 1998  to  be 
assured  of  consideration. 
ADDRESSES:  Comments  should  be  sent 
to:  Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  Attn:  Ms.  Maya  Bernstein,  Desk 
Officer  for  NARA,  Washington,  DC 
20503. 

FOR  FURTHER  MFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  proposed  information 
collection  and  supporting  statement 
should  be  directed  to  Tamee  Fechhelm 
at  telephone  number  301-713-6730  or 
fax  number  301-713-6913. 
SUPPLOKNTARV  MFORMATION:  Pursuant 
to  the  Paperwork  Reduction  Act  of  1995 
(Public  Law  104-13),  NARA  invites  the 
general  public  and  other  Federal 
agencies  to  comment  on  proposed 
information  collections.  NARA 
published  a  notice  of  proposed 
collection  for  this  infonnation  collection 
on  August  11. 1998  (63  FR  42883  and 
42884).  No  comments  were  received. 
NARA  has  submitted  the  described 
information  collection  to  OMB  for 
approval. 

m  resp<mse  to  this  notice,  comments 
and  suggestions  should  address  one  or 
more  of  the  following  points:  (a) 
whether  the  proposed  information 
collection  is  necessary  for  the  proper 
performance  of  the  fimctions  of  NARA; 
(b)  the  accuracy  of  NARA's  estimate  of 
the  burden  of  the  proposed  information 
collection:  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (d) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  the  use  of 
information  technology.  In  this  notice, 
NARA  is  soliciting  comments 
concerning  the  following  information 
collection: 

Title:  Researcher  Application. 

Oh4B  Number:  3095-0016. 

Agency  form  number:  NA  Forms 
14003  and  14003A. 

Type  of  review:  Regular. 

Affected  public:  Individuals  or 
households,  business  or  other  for-profit, 
not-for-profit  institutions.  Federal,  State, 
Local  or  Tribal  Government. 

Estimated  numb^  of  respondents: 
21,876. 

Estimated  time  per  response:  5 
minutes. 


Frequency  of  response:  On  occasion. 

Estimated  total  annual  burden  hours: 
1.823  hours. 

Abstract:  The  information  collection 
is  prescribed  by  36  CFR  1254.4.  The 
collection  is  an  application  for  a 
research  card.  Respondents  are 
individuals  who  wish  to  use  original 
archival  records  in  a  NARA  faduty. 
NARA  'uses  the  information  to  screen 
individuals,  to  identify  which  types  of 
records  they  should  use.  and  to  allow 
further  contact. 

Dated:  October  16. 1998. 
L.  Rejmolda  Cahoon. 

Assistant  Archivist  for  Human  Resources  and 
Information  Services. 

(FR  Doc.  98-28591  Filed  10-23-98:  8:45  am) 
■■JJNO  OOOC  niB-«1-H 


NATIONAL  COUNaL  ON  DISABILfTY 

Advtoory  Commitlee  Conference  Calls 

AGENCY:  National  Council  on  Disability 

(NCD). 

SUMMARY:  This  notice  sets  forth  the 

schedule  of  the  forthcoming  conference 

calls  for  NCD's  advisory  committees — 

International  Watch  and  Tadmology 

Watch.  Notice  of  this  meeting  is 

required  under  Section  10(a)(l)(2)  of  the 

Federal  Advisory  Committee  Act  (P.L. 

92-463). 

MTERNATIONAL  WATCH:  The  purpose  of 

NCD's  International  Watch  is  to  share 

information  on  international  disability 

issues  and  to  advise  NCD's  International 

Committee  on  developing  policy 

Jiroposals  that  will  advocate  for  a 
breign  policy  that  is  consistent  %vith  the 
values  and  goals  of  the  Americans  with 
Disabilities  Act. 

DATE:  November  18. 1998. 12:00  noon — 
1:00  p.m.  est 

FOR  MTERNATIONAL  WATCH  MFORMATION, 
CONTACT:  Mark  S.  Quigley.  Public 
Affairs  Specialist.  National  Coimcil  on 
Disability.  1331  F  Street  NW.  Suite 
1050.  Washington.  D.C.  20004-1107; 
202-272-2004  (Voice).  202-272-2074 
(TTY).  202-272-2022  (Fax). 
mquigleyflncd.gov  (e-mail). 
TECHNOLOGY  WATCH:  NCD's  Technology 
Watch  (Tech  Watch)  is  a  commimity- 
based,  cross-disability  consumer  task 
force  on  technology.  Tech  Watch 
provides  information  to  NCD  cm  issues 
relating  to  emerging  legislation  on 
technology  and  helps  monitor 
compliance  with  civil  rights  legislation, 
such  as  Section  508  of  the 
Rehabilitation  Act  of  1973,  as  amended. 
DATE:  November  20, 1998, 1:00  p.m. — 
3:00  p.m.  est 

FOR  TECHNOLOGY  WATCH  MFORMATION, 
CONTACT:  Jamal  Mazrui.  Program 
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Specialist.  National  Coimcil  on 
Disability,  1331  F  Street  NW,  Suite 
1050.  Washington.  D.C.  2004-1107; 
202-272-2004  (Voice),  202-272-2074 
(TTY).  202-272-2022  (Fax). 
jmazruiOncd.gov  (e-mail). 
AQENCY  M»SI0N:  The  National  Council 
on  Disability  is  an  independent  federal 
agency  composed  of  15  members 
appointed  by  the  President  of  the 
United  States  and  confirmed  by  the  U.S. 
Senate.  Its  overall  purpose  is  to  promote 
policies,  programs,  practices,  and 
procedures  that  guarantee  eqtial 
opportunity  for  adl  people  with 
disabilities,  regardless  of  the  native  or 
severity  of  the  disability;  and  to 
empower  people  with  disabilities  to 
achieve  economic  self-sufficiency, 
independent  living,  and  inclusion  and 
integration  into  all  aspects  of  society. 

These  committees  are  necessary  to 
provide  advice  and  recommendations  to 
NCD  on  international  disability  issues 
and  technology  accessibility  for  people 
with  disabilities. 

We  currently  have  balanced 
'  membership  representing  a  variety  of 
disabling  conditions  from  across  the 
United  States. 

OPEN  CONFERENCE  CALLS:  These  advisory 
committee  conference  calls  of  the 
National  Council  on  Disability  will  be 
open  to  the  public.  However,  due  to 
fiscal  constraints  and  staff  limitations,  a 
limited  number  of  additional  lines  will 
be  available.  Individuals  can  also 
participate  in  the  conference  calls  at  the 
NCD  office.  Those  interested  in  joining 
these  conference  calls  should  contact 
the  appropriate  staff  member  listed 
above. 

Records  will  be  kept  of  all 
International  Watch  and  Tech  Watch 
conference  calls  and  will  be  available 
after  the  meeting  for  public  inspection 
at  the  National  Coimcil  on  Disability: 

Signed  in  Washington.  DC.  on  October  21, 
1998. 

Ethel  D.  Brigp, 
Executive  Director. 

IFR  Doc.  98-28625  Filed  10-23-98:  8:45  am] 
aaxMQOooc 


THE  NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  THE  HUMANITIES 

Meetings  of  Humanities  Panel 

AGENCY:  The  National  Endowment  for 

the  Humanities. 

ACTION:  Notice  of  meetings. 

SUMMARY:  Pursuant  to  the  provisions  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463,  as  amended),  notice  is 
hereby  given  that  the  following 


meetings  of  the  Humanities  Panel  will 
be  held  at  the  Old  Post  Office,  1100 
Pennsylvania  Avenue,  N.W., 
Washington.  D.C.  20506. 
FOR  FURTHER  MFORMATION  CONTACT: 
Nancy  E.  Weiss,  Advisory  Committee 
Management  Officer,  National 
Endowment  for  the  Humanities, 
Washington,  D.C.  20506;  telephone 
(202)  606-8322.  Hearing-impaired 
individuals  are  advised  that  information 
on  this  matter  may  be  obtained  by 
contacting  the  Endowment's  TDD 
terminal  on  this  matter  may  be  obtained 
by  contacting  the  Endowment's  TDD 
terminal  on  (202)  606-8282. 
SUPPLEMENTARY  MFORMATION:  The 
proposed  meetings  are  for  the  purpose 
of  panel  review,  discussion,  evaluation 
and  recommendation  on  applications 
for  financial  assistance  under  the 
National  Foundation  on  the  Arts  and  the 
Humanities  Act  of  1965,  as  amended, 
including  discussion  of  infonnation 
given  in  confidence  to  the  agency  by  the 
grant  applicants.  Because  the  proposed 
meetings  will  consider  information  that 
is  likely  to  disclose  trade  secrets  and 
commercial  or  financial  information 
obtained  from  a  person  and  privileged 
or  confidential  and/or  information  of  a 
personal  nature  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy,  pursuant 
to  authority  granted  me  by  the 
Chairman's  Delegation  of  Authority  to 
Close  Advisory  Committee  meetings, 
dated  July  19. 1993. 1  have  determined 
that  these  meetings  will  be  closed  to  the 
public  pursuant  to  subsections  (c)  (4). 
and  (6)  of  section  552b  of  Title  5.  United 
States  Code. 

1.  Date:  November  6, 1998. 
rime;  9:00  a.m.  to  5:00  p.m. 
Room:  415. 

Program:  This  meeting  will  review 
applications  for  Library  &  Archival 
Preservation  and  Access/Reference 
Materials,  submitted  to  the  Division  of 
Preservation  and  Access  at  the  July  1, 
1998  deadline. 

2.  Date:  November  10, 1998. 
Time:  9:00  a.m.  to  5:00  pjn. 
Aooni.-415. 

Prt^ram:  This  meeting  will  review 
applications  for  Library  &  Archival 
Preservation  and  Access/Reference 
Materials,  submitted  to  the  Division  of 
Preservation  and  Access  at  the  July  1, 
1998  deadline. 

3.  Date:  November  13, 1998. 
Time:  9:00  a.m.  to  5:00  pjn. 
Room:  415. 

i^ograin:  This  meeting  Mrill  review 
applications  for  Library  &  Archival 
Preservation  and  Access/Reference 
Materials,  submitted  to  the  Division  of 
Preservation  and  Access  at  the  July  1, 
1998  deadline. 


4.  Date:  November  23, 1998. 

Time:  9:00  a.m.  to  5:00  pjn. 

Aoom:415. 

Program:  This  meeting  will  review 
applications  for  Library  &  Archival 
Preservation  and  Access/Reference 
Materials,  submitted  to  the  Division  of 
Preservation  and  Access  at  the  July  1. 
1998  deadline. 
Nancy  E.  Weias. 

Advisory  Committee  Management  Officer. 
(FR  Doc.  9a-28605  Filed  10-23-98;  8:45  am] 
aaJJNQ  CODE  7S3S-01-M 


NATIONAL  GAMBLING  IMPACT  STUDY 
COMMISSION 

Meeting 

AGENCY:  National  Gambling  Impact 

Study  Ccxnmission. 

ACTION:  Notice  of  public  meeting. 

summary;  At  ite  sixth  on-site  meeting 
the  National  Gambling  Impact  Study 
Commission,  established  under  Pub.  L. 
104-169,  dated  August  3. 1996.  will 
hear  presentations  from  invited  panels 
of  speakers,  receive  public  comment, 
and  conduct  its  normal  meeting 
business. 

DATES:  Tuesday,  November  10.  8HX)  ajn. 
to  5:05  p.m.  and  Wednesday,  November 
11.  8KK)  a.m.  to  5  KM  p.m. 
ADDRESSES:  The  meeting  site  will  be: 
MCM  (kand  Hotel/Casino.  121-123 
(kand  Ballroom.  3799  Las  Vegas  Blvd. 
Soutii.  Las  Vegas.  NV  89109. 

Written  comments  can  be  sent  to  the 
Commission  at  800  North  Capitol  Street, 
NW,  Suite  450.  Washington,  DC  20002. 
STATUS:  The  meeting  will  be  open  to  the 
public  both  days.  However,  the 
Commission  will  enter  executive 
session  during  its  lunch  period  from 
12:30  to  1:45  p.m.  on  Novemlier  10^ 
1998. 

FOR  FURTHER  MFORMATION  CONTACT:  For 
further  infmmation  contact  Craig 
Stevens  at  (202)  523-8217  or  write  to 
800  North  Capitol  St.  NW.  Suite  450. 
Washington.  DC  20002. 
SUPPLBKBfTARY  MFORMATION:  The 
meeting  agenda  will  include 
presentations  from  Federal,  State  and 
Local  Officials:  staff  briefings  on  Sports 
Wagering  and  Youth  and  Adolescent 
Gambling;  Presentations  by  expert 
panels  on  Sports  Wagering, 
Neighborhood  Gambling  and  Casinos 
Focused  on  Local  Clientele,  Gambling 
and  Employment,  Youth  and 
Adolescent  Gambling.  Maiketing, 
Advertising  and  Promotions,  Industry 
Credit  Practices  and  Procedures,  and 
Nevada  and  Other  Regulatory  Models; 
normal  meeting  business;  executive 
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session;  and  an  open  forum  period  for 
public  comment. 

An  open  fonmi  for  public 
participation  will  be  held  on  November 
10  from  4:05  to  5:05  p.m.  on  issues 
relevant  to  the  Commission's  work. 
Anyone  wishing  to  make  an  oral 
presentation  must  contact  Mr.  Tim 
Bidwill  by  telephone  only  at  (202)  523- 
8217  no  later  than  5:00  p.m.  (EST), 
November  6,  1998.  No  requests  will  be 
accepted  before  9:00  a.m.  (PST)  or  12:00 
p.m.  (EST)  the  day  this  notice  appears 
in  the  Federal  Register. 

Callers  will  be  asked  to  provide  name, 
organization  (if  applicable),  address, 
and  daytime  telephone  number.  Call- 
backs from  staff  may  be  required.  No 
requests  will  be  accepted  via  mail, 
facsimile,  e-mail,  or  voice  mail.  A 
waiting  list  will  be  compiled  once  the 
allotted  number  of  slots  becomes  filled. 
Oral  presentations  will  be  limited  to 
three  (3)  minutes  per  speaker.  If  this  is 
not  enough  time  to  complete  comments, 
please  restrict  to  three  minutes  a 
summary  of  your  comments  and  bring  a 
typed  copy  of  full  comments  to  file  with 
the  Commission.  Persons  speaking  at  a 
fonun  are  requested,  but  not  required,  to 
supply  twenty  (20)  copies  of  their 
written  statements  to  the  registration 
desk  prior  to  the  public  comment 
period.  Members  of  the  public,  on  the 
waiting  list  or  otherwise,  are  always 
invited  to  send  written  comments  to  the 
Commission  at  any  time.  However,  if 
individuals  wish  to  have  their  written 
comments  placed  into  the  official  record 
of  the  meeting,  the  Commission  must 
receive  them  by  December  1,  1998.  Each 
speaker  is  kindly  asked  to  be  prepared 
prior  to  their  presentation;  to  reCrain 
from  any  use  of  profanity,  vulgar 
language,  or  obscene  signage;  to  refrain 
from  making  any  comments  or 
disrupting  sounds  during  the 
presentation  of  another  speaker;  and  to 
remain  seated.  If  visual  aids  are 
necessary  during  the  course  of  a 
speaker's  presentation,  each  speaker  is 
responsible  for  providing  the  equipment 
to  run  the  visual  aid.  A  complete  list  of 
guidelines  is  available  on  the 
Commission's  web  site:  wwur.ngisc.gov. 
Tim  Bidwill. 

Special  Assistant  to  the  Chainnan. 
|FR  Doc.  98-28564  Filed  10-23-98:  8:45  am) 
MUMQ  COM  Mo»-rr-p 


NATIONAL  SCIENCE  FOUNDATION 

Special  Emphaala  Panal  in 
Bloanginaaring  A  Environmantal 
Systama;  Notica  of  Maating 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 


463,  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting: 

Name:  Special  Emphasis  Panel  in 
Bioengineering  k  Environmental  Systems 
(1189). 

Date  &  Time:  November  19, 1998:  8:00  a.m. 
to  5:00  p.m. 

Place:  National  Science  Foundation,  4201 
Wilson  Boulevard.  Room  530.  Arlington,  VA 
22230. 

Contact  Person:  Dr.  A.  Frederick 
Thompson.  Program  Director.  Environmental 
Technology  Program,  Division  of 
Bioengineering  &  Environmental  Systems, 
Room  565.  NSF.  4201  Wilson  Blvd., 
Arlington.  VA  22230  703/306-1318. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  NSF  for  financial  support. 

Agenda:  To  reviewrand  evaluate  CAREER 
proposals  as  part  of  the  selection  process  for 
awards. 

Reason  for  Closing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confldential  natiire,  including 
technical  information;  fmancial  data,  such  as 
salaries;  and  personal  infomation 
concerning  individuals  associated  with  the 
proposals.  These  matters  are  exempt  under  5 
U.S.C  S52b(c)(4)  and  (6)  of  the  Government 
Sunshine  Act. 

Dated:  October  20,1 998. 
M.  RaiMcca  Winkler. 
Commmittee  Management  Officer. 
(FR  Doc.  98-28533  Filed  10-23-98;  8:45  am] 
MLUNOCOOC  7S»-ei-M 


NATIONAL  SCIENCE  FOUNDATION 

Spaclal  Emphaala  Panal  In  Electrical 
and  Communlcationa  Syalama;  Notica 
of  Maating 

In  accord  with  the  Federal  Advisory 
Committee  Act  (Pub.  L.  92-463,  as 
amended),  the  National  Science 
Foundation  announces  the  following 
meetings: 

Name:  Special  Emphasis  Panel  in 
Electrical  and  Communications  Systems 
(1196). 

Date  and  Time:  November  16, 1998,  8:30 
a.m.  to  5:00  p.m. 

Type  of  Meeting:  Closed. 

pyace.  Room  675,  National  Science 
Foundation,  4201  Wilson  Blvd.,  Arlington, 
VA. 

Contact:  Dr.  Rajinder  IGiosla,  Program 
Director,  Electronics.  Photonics  and  Devices 
Technologies.  Division  of  Electrical  and 
Communications  Systems.  Room  675,  703/ 
306-1339. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  NSF  for  fmancial  support. 

Agenda:  To  review  and  evaluate  ECS 
CAREER  proposals  submitted  to  the  Division 
as  part  of  the  selection  process  for  awards. 

Reason  for  Closing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  conHdential  nature,  including 


technical  information;  financial  data,  such  as 
salaries,  and  personal  information 
concerning  individuals  associated  with  the 
proposals.  These  matters  are  exempt  under  5 
use  S52b(c)  (4)  and  (6)  of  the  Government 
in  the  Sunshine  Act. 

Dated:  October  20. 1998. 
M.  Rebecca  Winkler, 
Committee  Management  Officer. 
(FR  Doc.  98-28532  Filed  10-23-98;  8:45  am) 
MLUNO  COM  7SM-ei-M 


NATIONAL  SCIENCE  FOUNDATION 

Special  Emphaala  Panel  In  Materiala 
Raaaarch;  Notice  of  Maating 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463.  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting: 

Name:  Special  Emphasis  Panel  in  Materials 
Research  (1203). 

Dates  Sr  Times:  November  9, 1998;  3:00 
p.m.-7:30  p.m.:  November  10, 1998;  8.00 
a.m.-4:00  p.m. 

Mace:  University  of  Maryland,  College 
Park,MD. 

Type  of  Meeting:  Qosed. 

Contact  Person:  Dr.  Ulrich  Strom,  Program 
Director,  Division  of  Materials  Research, 
Room  1065.  National  Science  Foundation, 
4201  Wilson  Blvd.,  Arlington.  VA  22230. 
Telephone:  (703)  306-1832. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  progress  of  an 
NSF  funded  project. 

Agenda:  To  review  and  evaluate  progress 
of  Materials  Research  Science  and 
Engineering  Center. 

Reason  for  Q<xing:  The  project  being 
reviewed  involves  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information;  financial  data,  such  as 
salaries;  and  personal  information 
concerning  individuals  associated  with  the 
project.  These  matters  are  exempt  under  5 
U.S.C  552b(c),  (4)  and  (6)  of  the  Government 
in  the  Sunshine  Act. 

Dated:  October  20, 1998. 
M.  Rebecca  Winkler. 
Committee  Management  Officer. 
(FR  Doc.  98-28529  Filed  10-23-98;  8:45  am] 
iUJNOCOOC  7SC5-01-M 


NATIONAL  SaENCE  FOUNDATION 

Adviaory  Commlttaa  for  Mathematical 
and  Phyaical  Sciancaa;  Notica  of 
Maating 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting: 

Name:  Advisory  Committee  for 
Mathematical  and  Physical  Sciences  (66). 
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Date  and  Time:  November  12. 1998 — 8O0 
AM-5:15  PM;  November  13, 1998—8:00  AM- 
3:00  PM. 

P7ace:  National  Science  Foundation,  4201 
Wilson  Boulevard,  Room  1235,  Arlington, 
VA  22230. 

7>pe  of  Meeting:  Open 

Contact  Person:  Adriaan  De  Craaf, 
Executive  Officer,  MPS.  Room  1005,  National 
Science  Foundation,  4201  Wilson  Boulevard, 
ArUngton,  VA  22230.  Telephone:  (703)  306- 
1800. 

Minutes:  May  be  obtained  from  the  contact 
person  listed  above. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  on  development  of  MPS 
strategic  planning  mechanisms;  provide 
advice  on  the  appropriateness  of  current 
disciplinary  boundules;  evaluate  the  current 
MPS  interfaces  with  academia  and  industry; 
and  advise  on  methods  of  achieving  overall 
program  excellence  in  MPS. 

November  12, 1998 

Agenda: 
AM — Introductory  Remarks,  MPS  Science 

Themes 
PM — Report  on  Existing  and  Future 

Facilities,  MPS  Education  Themes 

November  13, 1998 

AM— Continued  Discussion  on  MPS 
Education  Themes,  Government-University 
Partnerships  for  Advanced  Computing 

PM — Meeting  Wrap-up/Future  Business 

Dated:  October  20, 1998. 
M.  Rebaoca  Winkler. 
Committee  Management  Officer. 
(FR  Doc.  98-28530  Filed  10-23-98:  8:45  am] 
HUMOOOOC  7Ma-ei-M 


NATIONAL  SaENCE  FOUNDATION 

Special  Emphaala  Panel  In  Raaaarch, 
Evaluation  and  Communication;  Notica 
of  Maating 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foimdation  announces  the  following 
meeting. 

Name:  Special  Emphasis  Panel  in 
Research,  Evaluation  and  Communication 
(#1210) 

Dote  and  Time:  November  16-17, 1998  and 
8:00  a.m.-5:00  p.m. 

P7ace:  National  Science  Foundation,  4201 
Wilson  Boulevard,  Room  880.  Arlington,  VA 
22230 

Type  of  Meeting:  Closed 

Contact  Persons:  Dr.  Eric  Hamilton, 
Program  Director,  Division  of  Educational 
System  Reform  (ESR),  Room  875  and  Dr. 
Bemice  T.  Anderson.  Program  Director, 
Research.  Evaluation  and  Communication 
(REC).  Room  855,  National  Science 
Foundation.  4201  Wilson  Boulevard, 
Arlington,  VA  22230.  Telephone:  (703)  306- 
1650  for  REC  and  (703)  306-1694)  for  ESR. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  NSF  for  financial  suppcMl 


Agenda:  To  review  and  evaluate  formal 
proposals  submitted  to  Systemic  Initiatives 
Research  Program  as  part  of  the  selection 
process  for  awards. 

Reason  for  Qosing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information:  financial  data,  such  as 
salaries;  and  personal  information 
concerning  individuals  associated  with  the 
proposals.  These  matters  are  exempt  unda  S 
U.S.C  552b(c),  (4)  and  (6)  of  the  Government 
in  the  Sunshine  Act 

Dated:  October  20, 1998. 
M.  Rebecca  Winkler. 
Committee  Management  Officer. 
(FR  Doc.  98-28531  Filed  10-23-98;  8:45  am] 
aaJJMQ  COOC  7S»-«1-M 


NUCLEAR  REGULATORY 
COMMISCION 

jpottm  No.  56-32442-4P  and  A8LBP  No. 
W-753-01-8P] 

Atomic  Safaty  and  Ucanaing  Board 
Panal;  Shaun  P.  O'Ham  (Denial  of 
Reactor  Oparator'a  Ucanaa);  Notica  of 


Before  Administrative  Judges:  Peter  B. 
Bloch,  Presiding  Officer,  Dr.  Richard  F.  Cole. 
Special  Assistant 

The  request  for  a  hearing  filed  by 
Shaun  P.  Oliem  on  September  22, 1998 
has  been  granted.  The  hearing  will  be 
conducted  pursuant  to  10  CFR  Part  2. 
Subpart  L  and  may  be  determined 
entirely  based  on  written  presentations. 
The  sui>|ect  of  the  hearing  is  the  denial 
of  Mr.  CHem's  application  to  operate  a 
nuclear  reactor,  llus  notice  is  published 
pursuant  to  10  CFR  2.1205(j). 

Rockville,  Maryland,  October  20, 1998. 
Peter  B.  Blodi. 

Administrative  fudge.  Presiding  Officer. 
(FR  Doc  98-28585  Filed  10-23-98;  8:45  am] 

aauNO  oooc  7n»«-^ 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  Noa.  50-244  end  50^10] 

Rochaalar  Qaa  and  Electric  Corp., 
Niagara  Mohawk  Powar  Co.,  R.E.  Ginna 
Nudaar  Powar  Plant,  Nina  MHa  Point 
Nuciaar  Station,  Unit  No.  2;  Indhact 
Tranafer  of  OparMIng  Ucanaa 

Notice  is  hereby  given  that  the  United 
States  Nuclear  Regulatory  Commission 
(the  Commission)  is  considering  the 
issuance  of  an  Order  approving  under 
10  CFR  50.80  an  application  regarding 
an  indirect  transfer  of  the  operating 
license  for  Nine  Mile  Point  Nuclear 
Station,  Unit  No.  2  (f4MP2).  to  the 


extent  held  by  Rochester  Gas  and 
Electric  Corporation  (RGftE),  and  the 
operating  license  for  the  R.  E.  Ginna 
Nuclear  Power  Plant  (Giima).  The 
indirect  transfer  would  be  to  a  holding 
company,  not  yet  named,  over  RG&E  in 
accordance  with  the  "Amended  and 
Restated  Settlement  Agreranent"  before 
the  Public  Service  Commission  of  die 
State  of  New  York  dated  October  23, 
1997.  RG&E  is  bcensed  by  the 
Commission  to  own  and  possess  a  14% 
interest  in  NMP2  and  to  wholly  own 
and  operate  Ginna. 

By  application  dated  July  30, 1998,  as 
supplemented  August  18, 1998.  and 
September  14, 1998,  Paul  C  Wilkens, 
Soiior  Vice  President — Generation,  of 
RG&E,  informed  the  Commission  that, 
subject  to  shareholder  and  regulatory 
approvals.  RGftE  is  planning  to 
implement  corporate  restructuring 
whereby  RG&E  would  become  a  wholly 
owned  subsidiary  of  a  newly  formed 
holding  com{>any.  The  common  stock  of 
RGftE  would  be  exchanged  on  a  share- 
for-share  basis  for  common  stock  of  the 
holding  company  such  that  the  holding 
company  wculd  own  all  the  outstanding 
common  stock  of  RGftE.  The  holding 
company,  and  not  RG&E.  would  be  the 
owner  of  any  non-utility  subsidiaries 
engaged  in  tuuegulated  business 
activities.  RG&E  would  remain  as  an 
owner  and  licensee  for  possession  of 
NMP2  and  as  the  owner  and  operating 
licensee  of  Girma.  The  transaction 
would  not  involve  any  change  in  either 
the  management  organization  or 
technical  perscmnel  of  Niagara  Mohawk 
Power  Corporation,  which  is 
responsible  for  operating  and 
mainfining  NMP2.  or  involve  any 
change  in  RG&E's  nuclear  management 
or  twrtiniml  qualifications.  Under  this 
restructuring,  RG&E  would  continue  to 
be  an  "electric  utility"  as  defined  in  10 
CFR  50.2  engaged  in  the  transmission, 
distribution  and  the  generation  of 
electricity.  No  direct  transfer  of  the 
operating  licenses  or  ownership 
interests  in  NMP2  and  Ginna  will  result 
from  the  proposed  restructuring.  The 
transaction  would  have  no  effect  upon 
the  financing  of  the  RG&E  nuclear 
facilities. 

Pursuant  to  10  CFR  50.80,  the 
Commission  may  approve  the  transfer  of 
the  control  of  a  license,  after  notice  to 
interested  persons.  Such  approval  is 
contingent  upon  the  Commission's 
determination  that  the  holder  of  the 
license  following  the  transfer  is 
qualified  to  hold  the  license  and  that  the 
transfer  is  otherwise  consistent  with 
applicable  provisions  of  law. 
regulations,  and  orders  of  the 
Conunission. 
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For  further  details  %vith  respect  to  this 
proposed  action,  see  the  RGAE 
application  dated  July  30. 1998.  a« 
supplemented  August  18. 1998  and 
September  14.  1998.  These  doctmients 
are  available  for  public  inspection  at  the 
Commission's  Public  Document  Room, 
the  Gelman  Building.  2120  L  Street, 
NW..  Washington.  DC.  and  the  local 
public  document  rooms  located  at  the 
Penfield  Library,  State  University  of 
New  York,  Oswego,  New  York  13126 
and  at  the  Rochester  Public  Library.  115 
South  Avenue,  Rochester,  New  York 
14610. 

Dated  at  Rockville,  MaiyUod,  this  16th  day 
of  October  1998. 
Guy  S.  Viadng. 

Senior  Profect  Manager,  Project  Directorate 
l-l.  Division  of  Reactor  Pto/ects — l/U,  Office 
of  Nuclear  Reactor  Regulation. 

(FR  Doc.  90-28581  Filed  10-23-98:  8:45  am) 


NUCLEAR  REGULATORY 
COMMSSKM 

[Doctol  Na  030-32178  Uowiae  No.  15- 
27070-01  EA  M-124] 

In  the  Mailer  Of  The  Terraeon 
Companies,  Inc.  Lenaia,  Kanaas; 
Order  Impoaing  Chdt  Monlary  Penalty 


The  Terracon  Companies,  Inc. 
(Terracon  or  the  Licensee),  is  the  holder 
of  Materials  License  No.  15-27070-01, 
Amendment  7,  issued  by  the  Nuclear 
Regulatory  Commission  (NRC  or 
Commission)  on  April  21. 1997.  The 
license  authorizes  the  Licensee  to 
possess  and  utilize  moisture/density 
gauges  containing  sealed  sources  in 
accordance  with  the  conditions 
specified  therein. 

n 

An  insfiection  of  the  Licensee's 
activities  was  completed  on  February 
26, 1998.  The  results  of  this  inspection 
indicated  that  the  Licensee  had  not 
conducted  its  activities  in  full 
compliance  with  NRC  requirements.  A 
written  Notice  of  Violation  and 
Proposed  Imposition  of  Civil  Penalty 
(Notice)  was  served  upon  the  Licensee 
by  letter  dated  May  15. 1998.  The  Notice 
stated  the  nature  of  the  violation,  the 
provisions  of  the  NRC's  requirements 
that  the  Licensee  had  violated,  and  the 
amount  of  the  civil  penalty  proposed  for 
the  violation. 

The  Licensee  responded  to  the  Notice 
in  an  Answer  to  Notice  of  Violation  and 
a  Reply  to  Notice  of  Violation,  both 
dated  June  9, 1998.  The  Licensee  states 
that  the  actions  of  the  technician  who 


caused  the  violation  constituted 
"careless  disregard  of  security  protocols 
by  a  properly  trained  individual  who 
knowingly  violated  Terracon  policies 
and  NRC  regulations,"  that  Terracon 
had  done  all  that  was  required  by  its 
license,  and  that  the  NRC's  enforcement 
action  should  have  been  focused  on  the 
technician,  not  Terracon.  Terracon  also 
challenges  the  rationale  for  the 
propoaed  civil  penalty  as  contradictory, 
in  that  the  NRC  gave  Terracon  credit  for 
its  corrective  actions  in  assessing  the 
dvil  penalty,  but  cited  the  need  to 
prevent  similar  events  from  occiuring. 

m 

After  consideration  of  the  Licensee's 
response  and  the  statements  of  fact, 
explanation,  and  argimient  for 
mitigation  contained  therein,  the  NRC 
staff  has  determined,  as  set  forth  in  the 
Appendix  to  this  Order,  that  the 
violation  occurred  as  stated  and  that  the 
penalty  proposed  for  the  violation 
designated  in  the  Notice  should  be 
imposed  by  Order. 

IV 

In  view  of  the  foregoing  and  pursuant 
to  Section  234  of  the  Atomic  Energy  Act 
of  1954.  as  amended  (Act).  42  U.S.C. 
2282.  and  10  CFR  2.205.  ft  is  hweby 
ordered  that: 

The  Licensee  pay  a  dvil  penalty  in 
the  amount  of  $2,750  within  30  days  of 
the  date  of  this  Order,  by  check,  draft, 
money  order,  or  electrcmic  transfer, 
payable  to  the  Treasurer  of  the  United 
States  and  mailed  to  James  Lieberman. 
Director.  Office  of  Enforcement.  U.S. 
Nuclear  Regulatory  Commission,  One 
White  Flint  North,  11555  Rockville 
Pike,  Rockville,  MD  20852-2738. 


The  Licensee  may  request  a  hearing 
within  30  days  of  the  date  of  this  Order. 
Where  good  cause  is  shown, 
consideration  will  be  given  to  extending 
the  time  to  request  a  hearing.  A  request 
for  extension  of  time  must  be  made  in 
writing  to  the  Director,  Office  of 
Enforcement.  U.S.  Nuclear  Regtdatory 
Commission,  Washington.  DC  20555. 
and  include  a  statement  of  good  cause 
for  the  extension.  A  request  for  a 
hearing  should  be  clearly  marked  as  a 
"Request  for  an  Enforcement  Hearing" 
and  shall  be  addressed  to  the  Secretary, 
U.S.  Nuclear  Regulatory  Commission, 
Attn:  Rulemakings  and  Adjudications 
Staff,  Washington,  DC  20555.  Copies 
also  shall  be  sent  to  the  Director,  Office 
of  Enforcement,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555.  to 
the  Deputy  Assistant  General  Counsel 
for  Enforcement  at  the  same  address, 
and  to  the  Regional  Administrator.  NRC 


Region  IV.  611  Ryan  Plaza  Drive.  Suite 
400,  Arlin^on.  Texas  76011. 

If  a  hearing  is  requested,  the 
Commission  will  issue  an  Order 
designating  the  time  and  place  of  the 
hearing.  If  the  Licensee  fails  to  request 
a  hearing  within  30  days  of  the  date  of 
this  Order  (or  if  written  approval  of  an 
extension  of  time  in  which  to  request  a 
hearing  has  not  been  granted),  the 
provisions  of  this  Order  shall  be 
efiiective  without  further  proceedings.  If 
payment  has  not  been  made  by  that 
time,  the  matter  may  be  referred  to  the 
Attorney  General  for  collection. 

In  the  event  the  Licensee  requests  a 
hearing  as  provided  above,  the  issue  to 
be  considered  at  such  hearing  shall  be: 

Whether,  on  the  basis  of  the  violation 
admitted  by  the  Licensee,  this  Order 
should  be  sustained. 

Dated  at  Rockville,  Maryland,  this  19th  day 
of  October  1998. 
For  the  Nuclear  Regulatmy  Commission. 

Director.  Office  of  Enforcement. 

Attachment — Appendix 

Appendix — Evalnatioa  and  Conclusion 

On  May  15, 1996,  a  Notice  of  Violation  and 
Propoaed  Impotition  of  Qvil  Penalty  (Notice) 
wa*  issued  for  a  violation  identified  during 
an  NRC  inspection.  The  Terracon  Companies, 
Inc.  (Terracon  or  the  Licensee)  responded  to 
the  Notice  by  an  Answer  to  Notice  of 
Violation  and  a  reply  to  Notice  of  Violation, 
both  dated  June  9, 1998.  In  its  responses,  the 
Licensee  admitted  the  violation,  but 
protested  the  propoaed  civil  penalty.  The 
NRC's  evaluation  and  conclusion  regarding 
the  Licensee's  response  are  as  follows: 

RastatoMnt  of  Violation 

10  CFR  20.1802  states,  in  part,  that  the 
licensee  shall  control  and  maintain  constant 
surveillance  of  licensed  material  that  is  in  an 
unrestricted  area  and  that  is  not  in  storage. 
As  defined  in  10  CFR  20.1003,  unrestricted 
area  means  an  area  to  which  access  is  neither 
limited  nor  controlled  by  the  licensee. 

Contrary  to  the  above,  on  January  23, 1998, 
the  licensee  did  not  control  and  maintain 
constant  surveillance  of  licensed  material  in 
an  utuestricted  area.  Specifically,  the 
licensee  did  not  maintain  adequate  control  or 
constant  surveillance  of  a  CPN  Model  MCl- 
DR  portable  nuclear  moisture/density  gauge 
containing  a  nominal  8-millicurie  cesium- 
137  sealed  source  and  a  nominal  40- 
millicurie  americium-241  sealed  source.  The 
licensee  failed  to  secure  a  padlock  on  the 
gauge  container,  resulting  in  the  thefk  of  the 
gauge  fitim  a  vehicle  parked  at  a  restaurant. 
(01013) 

SuBuaary  of  Licensee's  Request  for 
Mitigation 

Terracon  states  that  the  actions  of  the 
technician  who  caused  the  violation 
constituted  "careless  disregard  of  security 
protocols  by  a  properly  trained  individual 
who  knowingly  violated  Terracon  policies 
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and  NRC  regulations,"  that  Terracon  had 
done  all  that  was  required  by  its  license,  and 
that  NRC's  enforcement  action  should  have 
been  fociised  on  the  technician,  not  Terracon. 

Terracon  also  challenges  the  rationale  for 
the  proposed  penalty  as  contradictory,  in  that 
the  NRC  gave  Terracon  credit  for  its 
corrective  actions  in  assessing  the  civil 
penalty,  but  cited  the  need  to  prevent  similar 
events  fit>m  occurring  as  one  of  the  reasons 
for  the  penalty. 

NRC  Evahiatioo  of  Uoensee's  Request  for 
Mitigation 

First,  the  technician  informed  the  NRC 
inspector  during  the  inspection  that  he  had 
placed  a  nuclear  moisture/density  gauge  in 
its  case,  had  chained  and  locked  the  gauge 
case  to  the  bed  of  the  truck,  and  had  plaosd 
a  padlock  in  the  hasp  of  the  gauge  case,  but 
inadvertently  had  failed  to  secure  the 
padlock.  The  inspection's  findings  are 
reflected  in  the  NRC's  May  15, 1998  Notice. 
The  NRC  did  not  conduct  an  investigation  to 
determine  whether  the  technician  willfolly 
violated  NRC  requirements.  Had  the  NRC 
conducted  an  investigation  and  concluded 
that  the  technician  willfolly  failed  to  secure 
the  moisture/density  gauge  from 
unauthorized  removal,  the  enforcement 
sanction  against  Terracon  could  have  been 
more  significant.  Regardless  of  the  cause  of 
the  technician's  action  (i.e.,  inadvertent  error 
or  willfol  act),  a  failure  to  secure  NRC- 
licensed  material  in  a  public  area  is  of 
significant  concern  to  the  NRC  because  of  the 
potential  for  radiation  exi>osures  to  members 
of  the  public. 

Second,  as  Terracon  notes,  the  "General 
Statement  of  Policy  and  Procedure  ka  NRC 
Enforcement  Action",  NUREG-1600 
(Enforcement  Policy),  provides  at  Section 
VIII  that  enforcement  actions  may  be  taken 
against  individuals  when  their  condud  is 
willful  and  when  they  foil  to  take  required 
actions  which  have  actual  or  pKttential  safety 
significance.  However,  the  Enforcement 
Policy  also  provides  that  "(M]ost 
transgressions  of  individuals  at  the  level  of 
Severity  Level  fll  or  IV  violations  will  be 
handled  by  citing  only  the  focility  licensee. 
More  serious  violations,  including  those 
involving  the  integrity  of  an  individual  (e.g.. 
lying  to  the  NRC)  concerning  matters  within 
the  scope  of  the  individual's  responsibilities, 
will  be  considered  for  enforcement  action 
against  the  individual  as  well  as  against  the 
facility  licensee."  Terxacon's  suggestion  that 
the  technician,  and  not  Terracon,  should  not 
be  held  responsible  for  the  Severity  Level  III 
violation,  especially  when  the  integrity  of  the 
technician  was  not  involved,  is  contrary  to 
the  Enforcement  Policy. 

Third,  notwithstanding  the  issue  of 
willfolness,  the  Licensee  is  responsible  for 
violations  caused  by  its  employees,  whether 
arising  from  inadvertent  error  or  willfol  acts. 
The  C^nunission  has  formally  resolved  the 
issue  of  a  licensee's  responsibility  for 
violations  caused  by  licensee  employees.  In 
Atlantic  Research  Corporation,  CLI-80-7, 11 
NRC  413  (March  14, 1980),  the  Conomission 
held  that  "a  division  of  responsibility 
between  a  licensee  and  its  employees  has  no 
place  in  the  NRC  regulatory  regime  which  is 
designed  to  implement  aui  obligation  to 


provide  adequate  protection  to  the  health  and 
safety  of  the  public  in  the  commercial 
nuclear  field"  and  that  the  licensee  is 
"accountable  for  all  violations  committed  by 
its  employees  in  the  conduct  of  licensed 
activities."  Id.  at  418.  The  licensee  uses,  and 
is  responsible  for  the  fiossession  of,  licensed 
material.  The  licensee  hires,  trains,  and 
supervises  its  employees.  All  licensed 
activities  are  carried  out  by  employees  of  the 
licensee  and,  therefore,  all  violations  are 
caused  by  employees  of  the  licensee.  A 
licensee  envoys  the  benefits  of  good  employee 
performance  and  suffers  the  consequences  of 
poor  employee  performance.  To  not  hold  the 
licensee  resftonsible  for  the  actions  of  its 
employees,  whether  such  actions  result  from 
incompetence,  negligence,  or  willfolness,  is 
tantamount  to  not  holding  the  licensee 
responsible  for  its  use  and  possession  of 
licensed  material.  If  the  NRC  were  to  adopt 
such  a  regime,  there  would  be  no  incentive 
for  licensees  to  assure  compliance  with  NRC 
requirements. 

Finally,  the  NRC  finds  no  contradiction 
between  giving  Terracon  credit  for  its 
corrective  actions  and  citing  the  need  to 
prevent  recurrence  of  the  violation  as  a 
reason  to  propose  a  civil  penalty.  In  the  civil 
penalty  assessment  process,  the  NRC 
routinely  considers  whether  the  licensee 
should  be  given  credit  for  identification  of 
the  violation  ■  and  for  corrective  actions,  in 
determining  whether  a  civil  penalty  should 
be  assessed  and,  if  so,  the  size  of  the  penalty. 
See  Enforcement  Policy.  Section  VI.B.2. 
Because  the  violation  in  this  case  was  self- 
disclosing,  (e.g.,  the  violation  was  apparent 
as  a  result  of  the  theft  of  the  gauge),  credit 
for  identification  was  not  warranted.  Id.  at 
Section  VI.B.2.b.  The  Licensee  was,  however, 
given  credit  for  its  oonective  actions. 
Consideration  of  the  identification  and 
corrective  action  factors  yielded  a  civil 
penalty  of  100%  of  the  l»se  penalty  for  this 
Severity  Level  III  violation.  The  IvIRC  staff 
found  no  reason  to  exercise  its  discretion  to 
either  mitigate  or  escalate  the  civil  penalty 
yielded  by  standard  application  of  the 
identification  and  corrective  action  foctors. 
Nor  has  the  Licensee  presented  any  reason  to 
mitigate  the  penalty.  Once  it  had  been 
determined  that  a  civil  penalty  was 
warranted,  there  was  nothing  contradictory 
about  noting  that  a  civil  penalty  would  serve 
the  purpoae  of  preventing  similar  incidents 
from  occurring.  The  Enforcement  Policy 
specifies  that  one  of  the  purposes  of  civil 
fienalties  is  to  deter  foture  violations.  Id.  at 
Section  V.B.  In  short,  the  NRC  followed  the 
assessment  process  of  the  Enforcement  Policy 
in  determining  the  civil  penalty  proposed  in 
the  Notice. 

NRC  Conclusion 

The  NRC  concludes  that  Terracon  is 
responsible  for  the  violaUon  caused  by  its 


technician,  and  that  the  proposed  civil 
penalty  vns  properly  assessed  in  accordance 
with  the  NRCs  Enforcement  Policy.  The 
Licensee  has  not  presented  a  basis  for 
withdrawal  of  the  violation  nor  for  mitigation 
of  the  civil  penalty.  Consequently,  the 
propoaed  civil  penalty  in  the  amount  of 
$2,750  should  be  imposed  by  Order. 

[FR  Doc  98-28583  Filed  10-23-98: 8:45  ami 
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■  The  identiGcation  factor  is  considered  if  • 
licensee  has  been  the  subject  of  enforcement  action 
for  Severity  Level  in  violations  within  in  the  past 
two  years  or  previous  two  inspections.  See 
Enforcement  Policy.  Section  V1.B.2.  Since  Terracon 
had  previously  been  the  subject  of  enforcement 
action  in  1997  for  a  Severity  Level  HI  violation  (EA 
97-425),  the  identification  factor  «ras  considated  in 
thiscasa. 


[Dodwt  Noe.  50^10  AND  50-24^ 

Rocheeter  Gas  and  Electrtc  Corp.; 
rMQara  MonaWR  i^ower  i«orp.,  rune 
iWe  Point  Nuclear  Strton.  Unit  2;  R.  E. 
GhNia  Nudaar  Power  Plant; 
Envlronntentei  Aaeeaament  and 
Finding  of  No  Significant  Impact 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  the  issuance  of  an  Order 
approving,  under  10  CFR  50.80,  an 
application  regarding  a  transfer  of 
control  of  the  operating  license  for  R.  E. 
Ginna  Nuclear  Power  Plant  (Ginna)  and 
the  operating  license  for  the  Nine  Mile 
Point  Nuclear  Station,  Unit  No.  2 
(NMP2)  to  the  extent  held  by  Rochester 
Gas  and  Electric  Corporation  (RG&E  or 
Applicant).  The  transfer  would  be  to  a 
holding  company,  not  yet  named,  to  be 
created  over  Applicant  in  accordance 
with  the  "Amended  and  Restated 
Settlement  Agreement"  before  the 
Public  Service  Commission  of  the  State 
of  New  York  dated  Octobo-  23, 1997 
(Case  96-^-0989)  (see  Exhibit  A  in  the 
application  dated  July  30, 1998). 
Applicant  is  licensed  by  the 
Commission  to  own  and  possess  a  14- 
percent  interest  in  NMP2.  located  in  the 
town  of  Scriba.  Oswego  County,  New 
York,  and  to  wholly  own,  maintain  and 
operate  the  R.  E.  Ginna  Nuclear  Power 
Plant  located  in  Wayne  County,  New 
YoA. 

Environmental  Aaseaament 

Identification  of  the  Proposed  Action 

The  proposed  action  would  consent  to 
the  transfer  of  control  of  the  licenses  to 
the  extent  effected  by  Applicant 
becoming  a  subsidiary  of  the  newly 
formed  holding  company  in  coimection 
with  a  proposed  plan  of  restructuring. 
Under  the  restructuring  plan,  the 
outstanding  shares  of  Applicant's 
common  stock  are  to  be  exchanged  on 
a  share- fbr-share  basis  for  common  stock 
of  the  holding  company,  such  that  the 
holding  company  will  own  aU  of  the 
outstanding  common  stock  of 
Applicant.  The  holding  company,  and 
not  RGftE,  would  be  the  owner  of  any 
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unregulated  non-utility  subsidiaries. 
Applicant  will  continue  to  be  an 
"electric  utility"  as  defined  in  10  CFR 
50.2  engaged  in  the  transmission, 
distribution,  and  generation  of 
electricity.  Applicant  would  retain  its 
ownership  interest  in  NMP2  and  Ginna, 
continue  to  operate  Ginna,  and  continue 
to  be  a  licensee  of  NMP2  and  Ginna.  No 
direct  transfer  of  the  operating  licenses 
or  ownership  interests  in  the  stations 
will  result  from  the  proposed 
restructuring.  The  transaction  would  not 
involve  any  change  to  either  the 
management  organization  or  technical 
personnel  of  Niagara  Mohawk  Power 
Corporation  (NN^>C),  which  is 
responsible  for  operating  and 
maintaining  NMP2  and  is  not  involved 
in  the  restructuring  of  Applicant,  and 
would  not  involve  any  change  in  the 
nuclear  management  or  technical 
quaUfication  of  RG&E.  Also,  the 
transaction  would  have  no  effect  upon 
the  financing  of  the  RGAE  nuclear 
plants.  The  proposed  action  is  in 
accordance  with  Applicant's  application 
dated  July  30. 1998,  as  supplemented 
August  18. 1998,  and  September  14. 
1998. 

The  Need  for  the  Proposed  Action 

The  proposed  action  is  required  to 
enable  AppUcant  to  restructure  as 
described  above. 

Environmental  Impacts  of  the  Proposed 
Action 

The  Commission  has  completed  its 
evaluation  of  the  proposed  corporate 
restructuring  and  concludes  that  it  is  an 
administrative  action  having  no  etted 
upon  the  operation  of  either  plant. 
There  will  be  no  physical  changes  to 
NMP2  or  Ginna.  The  corporate 
restructuring  will  not  affect  the 
quaUfications  or  organizational 
affiliation  of  the  personnel  who  operate 
'"  and  maintain  NMP2  and  Ginna.  as 
NMPC  will  continue  to  be  responsible 
for  the  maintenance  and  operation  of 
NMP2  and  is  not  involved  in  the 
restructuring  of  RG&E,  and  RG&E  will 
continue  to  be  responsible  for  the 
maintenance  and  operation  of  Ginna. 

The  proposed  acdon  will  not  increase 
the  probability  or  consequences  of 
accidents,  no  changes  are  being  made  in 
the  types  of  any  effluents  that  may  be 
released  offsite,  and  there  is  no 
significant  increase  in  occupational  or 
offsite  radiation  exposure.  Accordingly, 
the  Commission  concludes  that  there 
are  no  significant  radiological 
environmental  impacts  associated  with 
the  proposed  action. 

With  regard  to  potential 
nonradiological  impacts,  the 
restructuring  would  not  affect 


nonradiological  plant  effluents  and 
would  have  no  other  nonradiological 
environmental  impact. 

Accordingly,  the  Commission 
concludes  that  there  are  no  significant 
environmental  impacts  associated  with 
the  proposed  action. 

Alternatives  to  the  Proposed  Action 

Since  the  Commission  has  concluded 
there  are  no  significant  environmental 
impacts  that  would  result  from  the 
proposed  action,  any  alternatives  with 
equal  or  greater  environmental  impact 
need  not  be  evaluated. 

As  an  alternative  to  the  proposed 
action,  the  staff  considered  denial  of  the 
proposed  action.  Denial  of  the 
application  would  result  in  no  change 
in  ciurent  environmental  impacts.  The 
environmental  impacts  of  the  proposed 
action  and  the  alternative  action  are 
similar. 

Alternative  Use  of  Resources 

This  action  does  not  involve  the  use 
of  any  resources  not  previously 
considered  in  the  Final  Environmental 
Statements  Related  to  the  Operation  of 
Nine  Mile  Point  Nuclear  Station,  Unit 
No.  2.  (NUREG-108S)  dated  May  1985, 
and  in  the  Final  Environmental 
Statements  Related  to  the  Operations  of 
the  R.E.  Ginna  Nuclear  Power  Plant, 
dated  December  1973. 

Agencies  and  Persons  Contacted 

In  accordance  with  its  stated  policy, 
on  August  31. 1998.  the  staff  consulted 
with  the  New  York  State  official,  Mr. 
Jack  Spath,  regarding  the  environmental 
impact  of  the  proposed  action.  The  State 
official  had  no  comments. 

Finding  of  No  Significant  Impact 

Based  upon  the  environmental 
assessment,  the  Commission  concludes 
that  the  proposed  action  will  not  have 
a  significant  effect  on  the  quality  of  the 
human  environment.  Accordingly,  the 
Commission  has  determined  not  to 
prepare  an  environmental  impact 
statement  for  the  proposed  action. 

For  further  details  with  respect  to  the 
proposed  action,  see  Applicants' 
application  dated  July  30, 1998,  as 
supplemented  August  18, 1998.  and 
September  14, 1998,  which  are  available 
for  public  inspection  at  the 
Commission's  Public  Document  Room, 
the  Gehnan  Building,  2120  L  Street, 
NW..  Washington.  DC.  and  at  the  local 
public  dociunent  room  located  at  the 
Reference  and  Doctunents  Department. 
Penfield  Library.  State  University  of 
New  York.  Oswego,  New  York  13126. 
and  the  Rochester  Public  Library.  115 
South  Avenue.  Rochester.  New  York 
14610. 


Dated  at  Rockville,  MD.  this  16th  day  of 
October  1998. 

For  the  Nuclear  Regulatory  Commission. 
S.  Sii«h  Baiwa. 

Director,  Project  Directorate  I-l,  Division  of 
Reactor  Pn^ects—1/II,  Office  of  Nuclear 
Reactor  Regulation. 

(FR  Doc.  98-28582  Filed  10-2»-98;  8:45  am] 
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[Docket  No*.  S(MM  and  9(M09] 

South  T«xas  Project.  Unto  1  and  2; 
Envlronmantal  AMMtmant  and 
nnding  of  No  Significant  Impact 

The  U.  S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  exemption 
from  certain  requirements  of  its 
regulations  to  Facility  Operating  License 
Nos.  NPF-76  and  NPF-80  for  the  South 
Texas  Project,  Units  1  and  2  (STP) 
issued  to  the  STP  Nuclear  Operating 
Company  (the  Uoensee). 

Environmental  Aaeeiiuent 

Identification  of  Proposed  Action 

The  proposed  action  is  in  response  to 
the  licensee's  application  dated  June  17, 
1998.  for  exemption  from  the 
requirements  of  10  CFR  50.71(e)(4) 
regarding  submission  of  revisions  to  the 
Updated  Final  Safety  Analysis  Report 
(UFSAR).  Under  the  proposed 
exemption  the  licensee  would  submit 
revisions  to  the  UFSAR  to  the  NRC  no 
later  than  24  calendar  months  from  the 
previous  revision.  In  addition,  pursuant 
to  10  CFR  50.54(a)(3)  and  10  CFR 
50.59(b)(2),  revisions  to  the  Operations 
Quality  Assurance  Plan  (OQAP)  and  the 
safety  evaluation  summary  reports  for 
facility  changes  made  under  10  CFR 
50.59  for  STP,  respectively,  may  be 
submitted  on  the  same  schedule  as  the 
UFSAR  revisions. 

The  Need  for  the  Proposed  Action 

10  CFR  50.71(e)(4)  requires  Ucensees 
to  submit  updates  to  their  UFSAR 
annually  or  within  8  months  after  each 
refueling  outage  providing  that  the 
interval  between  successive  updates 
does  not  exceed  24  months.  Since  Units 
1  and  2  of  STP  share  a  common  UFSAR, 
the  licensee  must  update  the  same 
document  annually  or  within  6  months 
after  a  refueling  outage  for  either  unit. 
The  imderlying  purpose  of  the  rule  was 
to  relieve  licensees  of  the  burden  of 
filing  aimual  FSAR  revisions  while 
assuring  that  such  revisions  are  made  at 
least  every  24  months.  The  Commission 
reduced  the  burden,  in  part,  by 
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permitting  a  licensee  to  submit  its  FSAR 
revisions  6  months  after  refueling 
outages  for  its  facility,  but  did  not 
provide  for  multiple  unit  facilities 
sharing  a  common  FSAR  in  the  rule. 
Rather,  the  Commission  stated  that 
"With  respect  to  the  concern  about 
multiple  facilities  sharing  a  common 
FSAR.  licensees  will  have  maximum 
flexibility  for  scheduling  updates  on  a 
case-by-case  basis."  57  FR  39355  (1992). 
Allowing  the  exemption  would 
maintain  the  UFSAR  current  within  24 
months  of  the  last  revision.  Submission 
of  the  10  CFR  50.59  design  change 
report  for  either  unit  together  with  the 
UFSAR  revision,  as  permitted  by  10 
CFR  50.59(b)(2),  also  would  not  exceed 
a  24-month  interval. 

Environmental  Impacts  of  the  Proposed 
Action 

The  Commission  has  completed  its 
evaluation  of  the  proposed  action  and 
concludes  that  the  proposed  action  is 
administrative  in  nature,  unrelated  to 
plant  operations. 

The  proposed  action  will  not  result  in 
an  increase  in  the  probability  or 
consequences  of  accidents  or  result  in  a 
change  in  occupational  exposure  or 
offsite  dose.  Therefore,  there  are  no 
radiological  impacts  associated  with  the 
proposed  action. 

The  proposed  action  will  not  result  in 
a  change  in  nonradiological  plant 
effluents  and  will  have  no  other 
nonradiological  environmental  impact 

Accordingly,  the  Commission 
concludes  that  there  are  no 
environmental  impacts  associated  with 
this  action. 

Alternative  to  the  Proposed  Action 

Since  the  Commission  has  concluded 
that  there  is  no  measurable 
environmental  impact  associated  with 
the  proposed  action  any  alternatives 
with  equal  or  greater  environmental 
impact  need  not  be  evaluated. 

As  an  alternative  to  the  proposed 
action.. the  staff  considered  denial  of  the 
proposed  action.  Denial  of  the 
exemption  would  result  in  no  change  in 
ciurent  environmental  impacts.  The 
environmental  impacts  of  the  proposed 
exemption  and  this  alternative  are 
similar. 

Alternative  Use  of  Resources 

This  action  did  not  involve  the  use  of 
any  resources  not  previously  considered 
in  the  "Final  Environmental  Statement 
Related  to  the  Operation  of  South  Texas 
Project.  Units  1  and  2."  dated  August 
1986.  in  NUREG-1171. 


Agencies  and  Persons  Contacted 

In  accordance  with  its  stated  policy, 
on  September  18, 1998,  the  staff 
consulted  with  the  Texas  State  official 
regarding  the  environmental  impact  of 
the  proposed  action.  The  State  official 
had  no  comments. 

Finding  of  No  Significant  Impact 

Based  upon  the  foregoing 
environmental  assessment,  the 
Commission  concludes  that  the 
proposed  action  will  not  have  a 
significant  effect  on  the  quaUty  of  the 
human  environment.  Accordingly,  the 
Commission  has  determined  not  to 
prepare  an  environmental  impact 
statement  for  the  proposed  exemption. 

For  further  details  with  respect  to  this 
action,  see  the  licensee's  request  for  the 
exemption  dated  June  17, 1998,  which 
is  available  for  public  inspection  at  the 
Commission's  Public  Document  Room. 
Gehnan  Building,  2120  L  Street.  NW.. 
Washington  DC,  20555  and  at  the  local 
public  document  room  located  at  the 
Wharton  County  Junior  College,  J.M. 
Hodges  Learning  Center,  911  Boling 
Highway.  Wharton,  TX  77488. 

Dated  at  Rockville,  Maryland  this  15th  day 
of  October  1998. 

For  the  Nuclear  Regulatory  Commission. 
John  N.  Hanimn, 

Director,  Project  Directorate  IV- J,  Division 
of  Reactor  Projects  WIV,  Office  of  Nuclear 
Reactor  Regulation. 

|FR  Doc.  98-28584  Filed  10-23-98;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

Issuar  Dalialing:  Notica  of  Application 
to  Wtthdraw  From  Listing  and 
Ragistration;  (MOC  Communications 
Corporation,  Claaa  A  Subordlnala 
Voting  Shares.  No  Par  Value)  File  No. 
1-13718 

October  20, 1998. 

MDC  Communications  Corporation 
("Company")  has  filed  an  application 
with  the  Securities  and  Exdiange 
Commission  ("Commission"),  pursuant 
to  Section  12(d)  of  the  Seciuities  Act  of 
1934  ("Act")  and  Rule  12d2-2(d) 
promulgated  thereunder,  to  withdraw 
.  the  above  specified  security  ("Security") 
from  listing  and  registration  on  the 
American  Stock  Exchange.  Inc. 
("Amex"  or  "Exchange"). 

The  reasons  dted  in  the  application 
for  withdrawing  the  Security  from 
listing  and  registration  include  the 
following: 

On  September  24. 1998.  the  Board  of 
Directors  of  the  Company  approved  a 


resolution  to  withdraw  the  Seciurity 
from  listing  on  the  Amex  and  to  Ust  the 
Seciirity  on  the  Nasdaq.  On  October  1, 
1998,  the  Company  commenced  trading 
on  the  Nasdaq.  The  Company  believes 
that  a  Usting  on  the  Nasdaq  will  offiw 
the  Company  greater  marlcet  visibility  in 
its  indxistry  and  will  provide  the 
Company's  shareholders  with  greater 

liquidity. 

The  Company  has  comphed  Mrith  the 
rules  of  the  Amex  by  notiJying  the 
Exchange  of  intention  to  withdraw  its 
Security  from  listing  on  the  Exchange  by 
letter  dated  September  21, 1998.  Also 
enclosed  with  that  letter  was  a  draft 
copy  of  the  Board  resolution  approving 
the  delisting.  A  certified  copy  of  the 
resolutions  was  sent  to  Amex  on 
September  24. 1998. 

By  letter  dated  September  25, 1998. 
the  Exchange  notified  the  Company  that 
Amex  had  no  objection  to  the 
withdrawal  of  the  Company's  Security 
from  listing  and  registration  on  the 
Exchange. 

Any  interested  person  may,  on  or 
before  November  10, 1998,  submit  by 
letter  to  the  Secretary  of  the  Securities 
and  Exchange  Commission,  450  Fifth 
Street.  NW.  Washington.  DC  20549. 
facts  bearing  upon  whether  the 
apphcation  has  been  made  in 
accordance  with  the  rules  of  the 
Exchange  and  what  terms,  if  any,  should 
be  imposed  by  the  Commission  or  the 
protection  of  investors.  The 
Commission,  based  on  the  information 
submitted  to  it,  will  issue  an  order 
granting  the  application  after  the  date 
mentioned  above,  unless  the 
Commission  determines  to  order  a 
hearing  on  the  matter. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 
looathan  G.  Kala, 
Secretary. 

(FR  Doc  98-28597  Filed  10-23-98:  8:45  am) 
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34^40664;  Fie  No.  SR-CBOE- 
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I  ^opoaad  Rule 


Salf-Regulalory  Organtaadons; 

Chicago  Board  Opdona  r 

Inc.;  Order  Approving  r 

Change  to  Sdiedule  QuartHfy  Cloaing 

Rotations 

October  16. 1998. 
L  Introductioo 

On  June  16, 1998.  the.Chicago  Board 
Options  Exchange,  Inc.  ("CBOE"  or 
"Exchange")  submitted  to  the  Securities 
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and  Exchange  Commission  ("SEC"  or 
"Commission"),  pursuant  to  Section 
19(b)(1)  of  the  Seciuities  Exchange  Act 
of  1934  ("Act") »  and  Rule  19b-4 
thereimder,'  a  proposed  rule  change  to 
provide  for  a  closing  rotation  in 
Exchange-traded  options  on  the  last 
trading  day  of  each  calendar  quarter. 

The  proposed  rule  change  was 
published  for  comment  in  the  Federal 
Register  on  August  10. 1998.^  No 
comments  were  received  on  the 
proposal.  This  order  approves  the 
proposal. 

n.  Description  of  the  Proposal 

The  CBOE  is  proposing  to  add 
Interpretation  .05  under  Rule  6.2  that 
would  provide  for  a  closing  rotation  to 
be  held  in  options  traded  on  the  CBOE 
floor  on  the  last  trading  day  of  each 
calendar  quarter.  Also,  the  Exchange  is 
setting  forth  the  procedures  to  be 
followed  in  holding  these  closing 
rotations.  As  with  other  trading 
rotations  that  are  provided  for  currently 
under  Rule  6.2,  the  Order  Book  OfBcial. 
with  the  approval  of  two  Floor  Officials, 
may  deviate  from  these  procedures  in 
handling  a  closing  rotation.  In  addition, 
the  appropriate  Floor  Procedure 
Committee  may  determine  not  to  hold  a 
closing  rotation  for  a  particular  class  of 
options  for  a  calendar  quarter,  in  which 
case  prior  notice  will  be  provided  to  the 
Exchange's  membership. 

Tlie  ucchange  has  noticed  recently 
that  on  the  last  trading  day  of  each 
calendar  quarter  there  is  increased  order 
flow  in  Exchange-traded  options  and  in 
the  underlying  securities,  particularly  at 
the  end  of  that  trading  day.  Many  large 
money  managers  adjust  their  positions 
at  the  end  of  the  calendar  quarter 
because  of  tax  considerations  and 
reporting  requirements.  As  a  result  of 
this  activity  in  both  the  imderlying  and 
options  mvkets  at  the  end  of  the 
calendar  quarter,  the  last  sale  print  for 
many  stociu  is  often  delayed,  sometimes 
well  beyond  the  close  on  the  options 
market.  To  account  for  late  prints  and 
increased  order  flow  at  the  end  of  the 
day,  the  Exchange  believes  it  is 
important  to  provide  for  a  closing 
rotation  in  Exchange-traded  options  at 
the  end  of  each  calendar  quarter.  These 
rotations  will  allow  Exchange  membere 
to  adjust  the  options  prices  in  line  with 
the  prices  of  the  underlying  securities; 
to  avoid  potential  capital  and/or  margin 
deficiencies  for  traders  with  hedged 
positions  involving  the  options  and  the 
underlying  securities.  The  closing 


rotation  will  also  give  investon  and 
other  interested  parties  more  accurate 
closing  prices  for  CBOE  options  on 
these  high  volume  days. 

Although  the  Exchange  has  the 
authority  now  under  Rule  6.2  to  call  for 
closing  rotations  any  time  the 
circumstances  warrant,  it  determined  to 
add  this  interpretation  to  the  Rule  so 
Floor  Officials  do  not  have  to  make  the 
determination  of  whether  to  order  a 
closing  rotation  each  quarter  in  many 
different  options  classes.  Also,  by 
adding  this  Interpretation  to  its  Rules  it 
will  give  member  firms  and  customere 
advance  notice  of  the  Exchange's 
intention  of  holding  closing  rotations  on 
these  four  days  each  year  so  they  can  act 
accordingly. 

For  quarterly  closing  rotations,  unless 
otherwise  directed  by  Floor  Officials  or 
the  appropriate  Floor  Procedures 
Committee,  the  only  ordere  that  may 
participate  in  the  closing  rotation  are 
those  that  are  received  before  the 
normal  close  of  the  trading  day,  i.e., 
generally  3:02  p.m.  for  equity  and 
narrow-based  index  options  and  3:15 
p.m.  for  broad-based  index  options.  The 
Exchange's  Retail  Automatic  Execution 
System  ("RAES")'*  will  not  be  available 
during  the  closing  rotation. 

m.  Discussion 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
Section  6  the  Act '  and  the  rules  and 
regulations  thereimder  applicable  to  a 
national  securities  exchuige.  In 
particular,  the  Commission  finds  that 
the  proposal  is  consistent  with  the 
Section  6(b)(5)"  requirements  that  the 
rules  of  an  exchange  be  designed  to 
perfect  the  mechaidsm  of  a  free  and 
open  market  and  a  national  maritet 
system,  and,  in  general,  protect 
investors  and  the  pubUc  interest.  In 
addition,  the  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
Section  llA  of  the  Act.'  Specifically, 
the  Commission  believes  the  proposal  is 
consistent  with  Section  1 1 
A(a)(l)(C)(iii)."  In  that  provision, 
Congress  found  that  it  is  in  the  public 
interest  and  appropriate  for  the 
protection  of  investon  and  the 
maintenance  of  fair  and  orderly  markets 
to  assure  the  availability  to  broken, 
dealera.  and  investon  of  information 


with  respect  to  quotations  for  and 
transactions  in  securities." 

The  Exchange  represents  that  on  the 
last  trading  day  of  each  calendar  quarter 
there  is  increased  order  flow  in 
Exchange-traded  options  and  in  the 
underlying  seciirities,  particularly  at  the 
end  of  that  trading  day.  As  a  result  of 
this  increased  voltmie,  the  last  sale  print 
for  many  stocks  is  often  delayed. 
Accordingly,  CBOE  membera  must 
delay  the  final  pricing  of  their  option 
contracts  causing  potential  capital  and/ 
or  margin  problems  for  tradere  Mrith 
hedged  positions  involving  the  options 
and  the  imderlying  securities.  The 
Commission  believes  that  holding  a 
closing  rotation  on  the  last  day  of  each 
calendar  quarter  may  give  investon 
more  timely  and  accurate  closing  prices 
for  CBOE  options  on  these  days.  By 
improving  market  participants'  acx»ss  to 
more  accurate  quotes,  the  proposal  is 
consistent  with  Section  11  A. 

Moreover,  the  Commission  notes  that 
punuant  to  Exchange  Rule  6.2,  the 
appropriate  Floor  Procedure  Committee, 
or  any  two  Floor  Officials,  may  direct 
that  one  or  more  trading  rotations  be 
held  at  any  time  to  aid  in  prodiicing  a 
feir  and  orderly  market.*"  While 
recognizing  that  under  current  Exchange 
rules  trading  rotations  can  be  held  at 
any  time,  the  Comnlission  believes  that 
by  scheduling  these  closing  rotations  in 
advance.  Exchange  membere  may  be 
better  prepared  to  participate  in  these 
rotations  and  this  may  result  in  more 
orderly  and  efficient  markets. 

IV.  Conclusion 

It  is  therefore  ordered,  punuant  to 
Section  19(b)(2)  of  the  Act."  that  the 
proposed  rule  change  (SR-CBOE-98- 
26)  is  approved  as  amended. 

For  the  Commiwion.  by  the  Divisioa  of 
Market  Regulation,  pursuant  to  delegated 
authority.*' 

Margaret  H.  McFariand. 
Deputy  Secntary. 

(FR  Doc.  9S-28S95  Filed  10-23-98;  8:45  am) 
■UMQ  coot  M1S-01-M 


>  IS  u.&c  7at(bNi). 

*17CFR240.1flb-i. 
sExchangaActiUli 
S3  FR  42649. 


No.  402S7  (Aug.  3. 1998). 


*  RAES  U  the  Exchange'*  autotnetic  execution 
tyttma  for  unall  public  customer  market  or 
marketable  limit  orden. 

» 15  U.S.C  7811b). 

■lSU.S.C78l(bX5). 

MS  U.S.C  78k-l. 

•IS  U.S.C  7Sk-l(a)(lXQ(Ui). 


*In  approving  this  rule,  tlie  Commisaion  haa 
considered  the  proposed  rule's  impect  on 
efficiency,  competition,  and  capita)  formation.  15 
U.SC  7Bc(0. 

'•See CBOE  Rule  B.2.  Trading  Aototiona. 

><15U.&C78a(b)(2). 

"17  CFR  20a3O-3(a)(12). 
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SECURtTIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-40670;  File  No.  SR-NASO- 
96-76] 

Self-Regulatory  Organizations;  Notice 
of  Filing  and  Immedlats  Effectiveness 
of  Proposed  Rule  Change  by  the 
National  Association  of  Securities 
Daalers,  Inc.,  Relating  to  Standards  for 
Individual  Correspondence 

October  19, 1998. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),»  and  Rule  19b-4  thereunder,* 
notice  is  hereby  given  that  on  October 
9. 1998.  the  National  Association  of 
Securities  Dealere,  Inc.  ("NASD"  or 
"Association"),  through  its  wholly- 
owned  subsidiary  NASD  Regulation, 
hic.  ("NASD  Regulation"),  filed  with  the 
Securities  and  Exchange  Commission 
("SEC"  or  "Commission")  the  proposed 
rule  change  as  described  in  Items  I.  n. 
and  in  below,  which  Items  have  been 
prepared  by  NASD  Regulation.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

NASD  Regxdation  is  proposing  to 
change  the  effective  date  for  its 
memben  of  SR-NASD-98-29,  which 
amended  Rule  2210  of  the  Conduct 
Rules  of  the  NASD  to  require  that 
written  or  electronic  communications 
prepared  for  a  single  customer  be 
subject  to  the  general  standards  and 
those  specific  standards  of  Rule  2210 
that  prohibit  misleading  statements. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Pn^osed  Rule 
Change 

In  its  filing  with  the  Commission. 
NASD  Regulation  included  statements 
concerning  the  purpose  of  and  basis  for 
the  proposed  rule  change  and  discussed 
any  comments  it  received  on  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below. 
NASD  I^gulation  has  prepared 
summaries,  set  forth  in  Sections  A,  B, 
and  C  below,  of  the  most  significant 
aspects  of  such  statements. 


A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change  . 

1.  Purpose 

SR-NASD-^29  and  amendments 
Nos.  1  and  2  thereto,  were  approved  by 
the  SEC  on  August  26, 1998.  In  SR- 
NASD-98-29,  the  NASD  requested  that 
the  amendments  be  made  effective 
within  45  days  of  Commission  approval. 
Because  the  NASD  believes  that 
members  may  require  more  time  to 
adjust  their  procedures  to  comply  with 
the  amendments,  the  staff  proposes  to 
change  the  effective  date  of  the 
amendments  for  NASD  membere. 
Pursuant  to  this  proposed  rule  change, 
the  NASD  will  make  the  amendments 
effective  on  November  16, 1998.  This 
effective  date  will  be  annoimced  to 
member  firms  in  a  NASD  Notice  to 
Memben  pubUshed  in  October,  1998. 

2.  Statutory  Basis 

NASD  Regulation  believes  that  the 
proposed  rule  change  is  consistent  with 
the  provisions  of  Section  15A(b)(6)  of 
the  Act,'  which  requires  among  other 
things,  that  the  Association  adopt  and 
amend  its  rules  to  promote  just  and 
equitable  principles  of  trade,  and 
generally  provide  for  the  protection  of 
investors  and  the  public  interest. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

NASD  Regulation  does  not  believe 
that  the  proposed  rule  change  will  result 
in  any  burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

The  Exchange  has  neither  solicited 
nor  received  written  comments  on  the 
proposed  rule  change. 

m.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  foregoing  rule  change  constitutes 
a  stated  policy,  practice  or 
interpretation  with  respect  to  the 
meaning,  administration,  or 
enforcement  of  an  existing  rule  of  the 
NASD  and,  therefore,  has  become 
effective  punuant  to  Section  19(b)(3)(A) 
of  the  Act  *  and  subparagraph  (e)(1)  of 
Rule  19b-4  thereimder.5 

At  any  time  within  60  days  of  the 
filing  of  the  proposed  rule  change,  the 


Commission  may  summarily  abrogate 
such  rule  change  if  it  appeare  to  the 
Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investon, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act. 

IV.  Solicitation  of  Conmients 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing; 
including  whether  the  pro{>osed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW, 
Washington,  DC  20549.  Copies  of  the 
submissions,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  fit>m  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  cop)ring  at 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  also  will  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NASD.  All 
submissions  should  refer  to  File  No. 
SR-NASD-98-76  and  should  be 
submitted  by  November  16. 1998. 

For  the  Commission,  by  the  Division  of 
l^tarket  Regulation,  pursuant  to  delegated 
authority.' 

(FR  EkK.  98-28596  Filed  10-23-98;  8:45  finT 
aaisto  coK  «ie-ei-M 
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'  15  U.S.C  78s(b)(l). 
» 17  CFR  240.19b-4. 


M5  U.S.C  78o-3{bX6). 
••15U.S.C78s(b)(3KA). 
»17CFR240.19b-»(eMl)- 


[Ratoaee  No.  3<  <OSeS;  Fie  No.  SR-PMx- 
96-301 

Self-Regulatory  Organizations; 
PhiladslpMa  Stock  Exchange,  Inc.; 
Ordar  Granting  Approval  to  Propoaad 
Rule  Changs  and  Notica  oiniing  and 
Order  Granting  Accalaratod  Approval 
of  Amandmsnt  No.  1  Tharsto  RaMng 
to  the  Reduction  in  the  VakM  of  the 
National  Ovar-lha-Countor  Indax 

October  16. 1998. 
I.  Introdwrtion 

On  July  16, 1998.  the  Philadelphia 
Stock  Exchange,  Inc.  ("Phlx"  or 
"Exchange")  submitted  to  the  Securities 
and  Exchange  Commission  ("SEC"  or 
"Commission"),  punuant  to  Section 


•  17  CFR  200.3O-3(aKl2). 
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19(b)(1)  of  the  Securities  Exchange  Act 
of  1934  ("Act  ") '  and  Rule  19b-4 
thereunder,'  a  proposed  rule  change  to 
reduce  the  value  of  its  National  Over- 
the-Counter  Index  ("Index")  option 
("XOC")  to  one-fourth  its  present  value. 

The  proposed  rule  change  was 
published  for  comment  in  the  Federal 
Register  on  August  31.  1998.^  No 
comments  were  received  on  the 
proposal.  On  October  7. 1998,  the 
Exchange  submitted  to  the  Commission 
Amendment  No.  1  to  the  proposed  rule 
change.*  This  order  approves  the 
proposal  and  grants  accelerated 
approval  to  Amendment  No.  1  thereto. 
Tlie  Commission  is  also  soliciting 
comments  on  Amendment  No.  1  to  the 
proposed  rule  change. 

n.  Description  of  the  Proposal 

The  Index  is  a  capitalization-weighted 
market  index  composed  of  the  100 
largest  capitalized  stocks  traded  over- 
the-counter.  The  Exchange  began 
trading  the  XOC  in  1985.^  The  Index 
was  created  with  a  value  of  150  on  its 
base  date  of  September  28, 1984,  which 
rose  to  548  in  June  1994.  700  in  June 
1995  and  868  in  September  1995.  In 
December  1995,  the  Exchange  split  the 
Index  to  one-half  its  value."  According 
to  the  Exchange,  as  of  June  10, 1998,  the 
value  of  the  index  was  869.22.  As  a 
result  of  the  increase  in  value  of  the 
Index,  the  premium  for  the  XOC  options 
has  also  risen. 

In  response  to  these  increases  in  the 
value  of  the  Index  and  the  XOC,  the 
Exchange  proposes  to  conduct  a  "four- 
for-one  split"  of  the  Index,  such  that  the 
value  would  be  reduced  to  one-quarter 
to  its  present  value.  In  order  to  account 
for  the  split,  the  number  of  XOC 
contracts  will  be  quadrupled,  such  that 
for  each  XOC  contract  cvtrrently  held, 
the  holder  will  receive  four  contracts  at 


« 15  U.S.C  78«(bHl). 

»17CFR240.19b-4. 

'SacuTitiM  Exchange  Act  Raleaie  No.  40355 
(Augiut  24,  19M)  63  FR  46270  (Auguft  31,  1998). 

*  Lanar  from  NandiU  Yagnik.  Anomay.  Phlx  to 
Michaal  Waliiukat.  Deputy  AMOciate  Director, 
DivUion  of  Market  Regulation,  Conuniuion,  dated 
October  6,  1996  ("Amendment  No.  1").  In 
Amendment  No.  1.  the  Exchange  agreed  to  give 
additional  notice  to  members  of  the  reversion  to 
original  position  and  exercise  limits  of  25,000 
contracts,  one  month  before  the  last  expiration  for 
existing  contracts  which  at  the  time  of  Amendment 
No.  1  was  March  1999.  Currently  however,  the  last 
expiration  for  existing  contracts  is  |une  1999. 
Accordingly,  the  Exchange  will  give  the  additional 
notice  lo  members  in  May  1999.  Telephone  call 
between  Nandita  Yagnik.  Attorney,  PhU  and  Kelly 
McCormick,  Attorney,  Division  of  Market 
Regulation,  Commission,  October  16,  1998. 

'Securities  Exchange  Act  Release  No.  22044  (May 
17,  1985).  50  FR  21532  (May  24,  1985). 

•Securities  Exdiange  Act  Release  No.  36S77 
(December  12. 1995).  60  FR  65705  (December  20. 
1995). 


the  reduced  value,  with  a  strike  price 
one-quarter  of  the  current  strike  price. 
For  instance,  the  holder  of  an  XOC  800 
call  will  receive  four  XOC  200  calls. 

In  addition  to  the  strike  price  being 
reduced  to  one-quarter  of  its  ciurent 
value,  the  position  and  exercise  limits 
applicable  to  the  XOC  will  be 
temporarily  quadrupled,  firom  25.000 
contracts  to  100,000  contracts.  The 
position  and  exercise  limits  will  return 
to  the  current  level  of  25,000  contracts 
in  June  1999,  the  last  outstanding 
expiration  for  the  existing  contracts  now 
trading.  The  Exchange  believes  that  this 
procedure  is  similar  to  the  one 
employed  respecting  equity  options 
where  the  underlying  security  is  subject 
to  a  four-for-one  split.  The  other 
contract  specifications  for  the  XOC  will 
remain  unchanged  and  the  trading 
symbol  will  remain  XOC  (plus  any 
necessary  wrap  symbols).  The  Exchange 
will  Ust  strike  prices  surrounding  the 
new,  lower  index  value,  pursuant  to 
Rule  1101  A.'  Notice  of  the  strike  price 
changes,  as  well  as  the  effective  date 
and  position  limit  changes  will  be  made 
by  way  of  an  Exchange  memorandum  to 
the  membership.  In  addition.  Phlx  will 
notify  members  that  their  positions  will 
have  to  be  reduced  from  100,000 
contracts  to  25,000  contracts  one  month 
prior  to  the  reduction  in  June  1999.* 

According  to  the  Exchange,  the 
purpose  of  Uie  proposal  is  to  attract 
additional  liquidity  to  the  product  in 
those  series  that  public  customers  are 
most  interested  in  trading.  For  example, 
according  to  the  Phlx.  on  June  11, 1998, 
the  September  870  calls  were  quoted  at 
51-52  while  the  puts  were  quoted  at  40- 
41.  The  Exchange  believes  that  certain 
investors  and  traders  may  be  impeded 
from  trading  XOC  options  at  these 
current  levels.  A  four-for-one  spUt 
would  serve  to  reduce  the  price  of  the 
aforementioned  options  to 
approximately  12V4-13  for  the  calls  and 
IO-IOV4  for  the  puts,  thus  making  them 
more  accessible  to  the  retail  investor. 
The  reduced  premium  value  should,  in 
the  Phlx's  view,  encourage  additional 
investor  interest. 

The  Phlx  believes  the  XOC  options 
provide  an  important  opportunity  for 
investors  to  hedge  and  speculate  upon 
the  market  risk  associated  with  the 
underlying  over-the-coimter  stocks.  By 
reducing  the  value  of  the  Index,  such 
investors  will  be  able  to  utiUze  this 
trading  vehicle,  while  extending  a 
smaller  outlay  of  capital.  The  Exchange 


believes  this  should  attract  additional 
investors,  and  in  turn,  create  a  more 
attractive  and  liquid  trading 
environment. 

m.  Discussion 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  securities 
exchange,*  and  in  particular,  the 
requirements  of  S^tion  6(b)(5)  of  the 
Act.'"  Specifically,  the  Commission 
believes  the  proposed  rule  change  is 
consistent  with  the  Section  6(b)(5) 
requirement  to  remove  impediments  to 
a  free  and  open  securities  market.  By 
reducing  the  value  of  the  Index,  the 
Commission  believes  that  a  broader 
range  of  investors  will  be  provided  a 
means  of  hedging  their  exposure  to  the 
market  risk  associated  widi  the 
imderlying  over-the-counter  stocks.  In 
addition,  the  reduced  value  of  the  Index 
could  attract  additional  investors,  and 
create  a  more  active  and  liquid  trading 
market. 

The  Commission  believes  that 
quadrupling  the  Index's  divisor  should 
not  have  an  adverse  market  impact  in 
XOC  options  or  increase  manipulation 
concerns.  The  Index  will  continue  to  be 
comprised  of  the  same  stocks  with  the 
same  weightings  and  will  be  calculated 
in  the  same  manner  (except  for  the 
change  in  the  divisor).  Accordingly,  the 
dollar  value  of  the  XOC  options 
contracts  an  investor  holds  and  controls 
will  not  change  as  a  result  of  the 
reduced  value  of  the  index.  In  addition, 
the  Exchange's  surveillance  procedures 
will  remain  the  same. 

The  Commission  also  believes  that  the 
Phlx's  position  and  exercise  limits  and 
strike  price  adjustments  are  appropriate 
and  consistent  with  the  Act.  In  this 
regard,  the  Commission  notes  that  the 
position  and  exercise  limits  and  strike 
price  adjustments  are  similar  to  the 
approach  used  to  adjust  outstanding 
options  on  stocks  that  have  undergone 
stock  splits  as  well  as  reductions  in  the 
value  of  other  indexes.^'  Moreover,  the 
Commission  believes  that  the  temporary 
quadrupling  of  the  position  and  exercise 


'  Specifically,  becauM  the  Index  value  will  be 
less  than  500,  the  applicable  strike  price  intarval 
will  be  S5  in  the  first  four  months  and  $25  in  the 
fifth  month.  PhU  Rule  llOlA(a). 

■See  Amendment  No.  1.  supra  note  4. 


*In  reviewing  this  proposal,  the  Commission  has 
considered  its  impact  on  efTiciency,  competition, 
and  capiul  fonnation.  15  U.S.C.  78c(0. 

>»15U.S.C.  78Kb)(5). 

**  See.  Securities  Exchange  Act  Release  No.  38415 
(March  18,  1997),  62  FR  14177  (March  25, 
1997)(reducing  the  value  of  the  Super  Cap  Index): 
Securities  Exchange  Act  Release  No.  36577 
(December  12,  1995),  60  FR  65705  (December  20, 
1995)(reducing  the  value  of  the  National  Over-the- 
Counter  Index);  Securities  Exchange  Act  Release 
No.  35999  (July  20,  1995),  60  FR  38387  (July  26, 
1995)(reducing  the  value  of  the  Semiconductor 
Index). 
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limits  are  reasonable  in  light  of  the  fact 
that  the  size  of  the  options  contracts 
will  be  reduced  to  one-quarter  of  their 
present  value  and  as  a  result  the  number 
of  outstanding  options  contracts  an 
investor  holds  will  be  quadrupled.  The 
temporary  increase  of  the  position  and 
exercise  Umits,  therefore,  will  ensure 
that  investors  will  not  potentially  be  in 
violation  of  the  lower  existing  position 
and  exercise  limits  while  permitting 
market  participants  to  maintain,  after 
the  split  of  the  XOC,  their  current  level 
of  investment  in  the  options  contracts. 
As  noted  above,  the  increased  position 
and  exercise  limits  of  100,000  contracts 
will  revert  to  their  original  limit  of 
25,000  in  June  1999,  the  last 
outstanding  expiration  for  contracts 
now  trading. 

Finally,  the  Commission  notes  that 
the  Exchange  has  agreed  able  to  provide 
adequate  notice  to  the  market.  The 
Exchange  shall  send  prior  notice  to  its 
membership  setting  forth  the  changes  in 
the  Index  value,  position  limits,  strike 
prices  and  efiiective  date.  This  notice 
should  facilitate  the  transition  and 
prevent  investor  confusion.  Moreover, 
the  Exchange  has  agreed  to  issue  a 
second  notice  to  members  one  month 
prior  to  the  June  1999  expiration 
reminding  members  that  theposition 
and  exercise  limits  will  revert  to  their 
original  levels  of  25,000  contracts.*'  T^e 
Commission  believes  that  the  second 
notice  should  provide  adequate  time  for 
holders  of  all  open  positions  in  XOC 
options  to  adjust  their  holdings 
accordingly. 

The  Commission  finds  good  cause  for 
approving  Amendment  No.  1  to  the 
proposed  rule  change  prior  to  the 
thirtieth  day  after  publication  in  the 
Federal  Register.  'The  Commission  notes 
that  Amencbnent  No.  1  merely 
memorializes  the  notification 
procedures  that  the  Exchange  has  agreed 
to  follow  for  the  notification  of 
members.  The  Commission  beUeves  that 
Amendment  No.  1  should  ensure  that 
market  participants  will  receive 
adequate  notice  prior  to  the  eventual 
reversion  to  the  original  position  and 
exercise  limits.  Accordingly,  the 
Commission  finds  that  good  cause 
exists,  consistent  with  Section  6(b)(5)  of 
the  Act."  and  Section  19(b)  of  the  Act »« 
to  accelerate  approval  of  Amendment 
No.  1  to  the  proposed  rule  change. 

IV.  Solicitation  of  Conunents 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  Amendment  No. 


1,  including  whether  Amendment  No.  1 
is  consistent  with  the  Act.  Persons 
making  written  submissions  should  file 
six  copies  thereof  with  the  Secretary, 
Securities  and  Exchange  Commission, 
450  Fifth  Street,  NW.,  Wadiington,  DC 
20549.  Copies  of  the  submissions,  all 
subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  change  that  are  filed  with  the 
Commission  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  &t>m  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Room,  450  Fifth  Street,  NW., 
Washington,  DC  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  Phlx.  All  submissions 
should  refer  to  File  No.  SR-Phlx-98-30 
and  should  be  submitted  by  November 
16, 1998. 

V.  Conclusimi 

For  the  foregoing  reasons,  the 
Commission  finds  that  the  Exchange's 
proposal  to  reduce  the  value  of  the 
Index  to  one-quarter  of  its  present  value 
is  consistent  with  the  requirements  of 
the  Act  and  the  rules  and  regulations 
thereunder. 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act."  that  the 
amended  proposed  rule  change  (SR- 
Phlx-98-30)  is  approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulations,  pursuant  to  delegated 
authority.'* 

Margaret  H.  McFariand. 
Depu  ty  Secretary. 

IFR  Doc.  98-28594  Filed  10-23-98;  8:4S  am) 
BSJJNQ  COM  a01*«-H 


SMALL  BUSINESS  ADMMISTRA-nON 

[DedaralkMi  of  Disaster  »31 35;  Amsodmsnt 

State  Of  Florkia 

In  accordance  with  information 
received  frtim  the  Federal  Emergency 
Management  Agency,  the  above- 
numbered  Declaration  is  hereby 
amended  to  establish  the  incident 
period  for  this  disaster  as  beginning  on 
September  25, 1998  and  continuing 
through  October  7, 1998. 

All  other  information  remains  the 
same,  i.e.,  the  deadline  for  filing 
applications  for  physical  damage  is 


November  27, 1998  and  for  economic 
injury  the  termination  date  is  June  28. 
1999. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  S9002  and  59008) 

Dated:  October  16. 1998. 
Bernard  Kulik, 

Associate  Administrator  for  Disaster 
Assistance. 

(FR  Doc.  98-28561  Filed  10-23-98;  8:45  ami 
BIUJNG  coos  a02S-01-P 


SMALL  BUSINESS  AOMmiSTRA-nom 
'  f3133i  Amsndfiisiit 


[DsdaraUon  of 
•31 


State  Of  LouMana 

In  accordance  with  a  notice  from  the 
Federal  Emergency  Management  Agency 
dated  October  8, 1998,  the  above- 
numbered  Declaration  is  hereby 
amended  to  include  the  Parishes  of 
Ascension,  Assumption,  and  St.  James, 
Louisiana  as  a  disaster  area  due  to 
damages  caused  by  Tropical  Storm 
Frances  and  Hurricane  Georges. 

In  addition,  applications  for  economic 
injury  loans  from  small  businesses 
located  in  the  following  contiguous 
parishes  may  be  filed  until  the  specified 
date  at  the  previously  designated 
location:  iberia,  Iberville,  and  St 
Martin.  Any  parishes  contiguous  to  the 
above-named  primary  parishes  have 
been  previously  declared. 

All  other  information  remains  the 
same,  i.e.,  the  deadline  for  filing 
applications  for  physical  damage  is 
Novonber  22, 1998  and  for  economic 
injury  the  termination  date  is  June  23. 
1999. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No>.  59002  and  59008) 

Dated:  October  16. 1998. 
BenurdKnlik. 

Associate  Administrator  for  Disaster 
Assistarxe. 

[FR  Doc.  98-28562  FUed  10-23-«B:  8:45  ami 
lOOOCI 


SMALL  BUSMESS  ADMMSTRA'nON 

r  #3190;  AmsfMlfffisilf 


"Amendment  No.  1. 
"15U.S.C78llbK5). 
"15U.S.C7esib). 


"lSU.S.C78a(b)(2). 
>*17  CFR  200.3O-3(aXl2). 


[DsdefSflion  of 


SiaieOf  MIBBIBBippi 

In  accordance  with  information 
received  from  the  Federal  Emergency 
Management  Agency,  the  above- 
numbered  Dedaration  is  hereby 
amended  to  include  Covington  County, 
Mississippi  as  a  disaster  area  due  to 
damages  caused  by  Hurricane  Georges. 

In  addition,  appUcations  for  economic 
injury  loans  from  small  businesses 
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located  in  the  contiguous  counties  may 
be  filed  until  the  specified  date  at  the 
previously  designated  location.  All 
counties  contiguous  to  the  above-named 
primary  county  have  been  previously 
declared. 

This  declaration  is  further  amended  to 
establish  the  incident  period  as 
beginning  on  September  25, 1998  and 
continuing  through  October  5,  1998. 

All  other  information  remains  the 
same,  i.e.,  the  deadline  for  filing 
applications  for  physical  damage  is 
November  30,  1998  and  for  economic 
injury  the  termination  date  is  July  1, 
1999. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59008) 

Dated:  October  16, 1998. 
Bernard  Kulik. 

Associate  Administrator  for  Disaster 
Assistance. 
[FR  Doc.  98-28560  Filed  10-23-98:  8:45  am) 

MUMO  coot  n»-ei-r 


SMALL  BUSINESS  ADMINISTRATION 

[Declaration  of  DIsaslar  #3132;  Amendmant 
•  1] 

State  of  Texaa 

In  accordance  with  information 
received  from  the  Federal  Emergency 
Management  Agency,  the  above- 
numbered  Declaration  is  hereby 
amended  to  include  )efferson  County  in 
the  State  of  Texas  as  a  disaster  area  due 
to  damages  caused  by  severe  storms  and 
flooding  associated  with  Tropical  Storm 
Francis. 

In  addition,  applications  for  economic 
injury  loans  from  small  businesses 
located  in  the  following  contiguous 
counties  may  be  filed  until  the  specified 
date  at  the  previously  designated 
location:  Orange  and  Hardin  in  Texas. 
All  other  counties  contiguous  to  the 
above-named  primary  county  have  been 
either  previously  declared  or  are  already 
covered  under  a  separate  declaration  for 
the  same  occurrence. 

This  declaration  is  further  amended  to 
estabUsh  the  incident  period  as 
beginning  on  September  9,  1998  and 
continuing  through  October  5, 1998. 

All  other  information  remains  the 
same,  i.e.,  the  deadline  for  filing 
applications  for  physical  damage  is 
November  22, 1998  and  for  economic 
injury  the  termination  date  is  June  23, 
1999. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Noa.  59002  and  59008) 


Dated:  October  16, 1998. 
Bernard  Kulik. 

Associate  Administrator  for  Disaster 
Assistance. 

|FR  Doc.  9&-28563  Filed  10-23-98;  8:45  ami 
iN.UNQ  coca  MIS-41-P 


DEPARTMENT  OF  STATE 
[Public  Notica  No.  2906] 

Shipping  Coordinating  Committee 
Council  and  Aesoclated  Bodies;  Notice 
of  Meeting 

The  Shipping  Coordinating 
Committee  (SHC)  will  conduct  an  open 
meeting  at  1:30  FM  on  Wednesday. 
November  4th,  in  Room  6319,  at  U.S. 
Coast  Guard  Headquarters,  2100  Second 
Street,  SW,  Washington,  DC  20593- 
0001.  The  purpose  of  the  meeting  is  to 
finalize  preparations  for  the  81st  session 
of  Council,  and  the  46th  session  of 
Technical  Cooperation  Committee  of 
The  International  Maritime 
Organization  (IMO)  which  is  scheduled 
for  16-20  November  1998.  at  the  IMO 
Headquarters  in  London.  At  the 
meeting,  discussions  will  focus  on 
papers  received  and  draft  U.S.  positions. 
Among  other  things,  the  items  of 
(MTticuIar  interest  are: 

a.  Reports  of  the  IMO  committees. 

b.  Review  of  the  IMO  technical 
cooperation  activities. 

c.  Relations  with  the  United  Nations. 

d.  Reports  for  World  Maritime 
University  and  International  Maritime 
Law  Institute. 

e.  Administrative  and  financial 
matters. 

Members  of  the  public  may  attend 
these  meetings  up  to  the  seating 
capacity  of  the  room.  Interested  persons 
may  seek  information  by  writing:  Mr. 
Gene  F.  Hammel,  U.S.  Coast  Guard 
Headquarters  (G-d).  2100  Second 
Street.  SW;  Room  2114,  Washington, 
DC,  20593-0001,  By  calling:  (202)  267- 
2280.  or  by  faxing:  (202)  267-4588. 

Dated:  October  15, 1998. 
Susan  K.  Bennett. 

Chairman,  Shipping  Coordinating  Committee. 
|FR  Doc.  98-28571  Filed  10-23-98;  8:45  am) 
aiLUNO  OOOC  4710-07-M 


OFFICE  OF  THE  UNITED  STATES 
TRADE  REPRESENTATIVE 

Generalized  System  of  Preferences 
(QSP):  Notice  Regarding  the  1998  QSP 
Annual  Review  and  Termination  of  the 
IPR  Review  of  Panama 

AGENCY:  Office  of  the  United  States 
Trade  Representative. 


action:  Notice. 


SumaARY:  This  notice  announces  the 
petitions  that  were  accepted  for  the 
1998  GSF  Annual  Review  for 
modifications  of  GSP  product  eligibility; 
lists  the  schedule  for  the  pubUc  hearing 
on  these  petitions,  for  requesting 
participation  in  the  hearing,  and  for 
submitting  pre-hearing  and  post-hearing 
briefs;  and  terminates  the  IPR  review  of 
Panama. 

FOR  FURTHER  INFORMATION  CONTACT:  GSP 
Subcommittee,  Office  of  the  United 
States  Trade  Representative,  600  17th 
Street,  NW,  Room  518,  Washington. 
D.C.  20508.  The  telephone  number  is 
(202) 395-6971. 

SUPPLEMENTARY  INFORMATION: 

I.  Panama  IPR  Review 

In  1995,  a  review  of  Panama's 
protection  of  intellectual  property  rights 
was  initiated  in  response  to  a  petition 
filed  by  Nintendo.  Since  that  time, 
Panama  has  improved  its  enforcement 
of  intellectual  property  rights.  On  April 
30. 1998,  USTR  removed  Panama  from 
the  Special  301  "Watch  List."  In  light  of 
Panama's  improved  enforcement  efforts, 
this  review  is  terminated. 

n.  1998  GSP  Product  Review 

The  GSP  program  grants  duty-free 
treatment  to  designated  eligible  articles 
that  are  imported  from  designated 
beneficiary  developing  countries.  The 
GSP  program  is  authorized  by  Title  V 
the  Trade  Act  of  1974.  as  amended 
("Trade  Act")  (19  U.S.C.  2461  et  seq.). 
and  administered  in  accordance  with 
GSP  regulations  (15  CFR  Part  2007) 
which  provide  for  a  GSP  annual  review. 

In  a  notice  dated  April  16. 1998. 
USTR  initiated  the  1998  GSP  Annual 
Review  and  announced  a  deadline  of 
Jime  16. 1998  for  the  filing  of  petitions 
(63  FR  18963).  The  product  petitions 
that  we  received  requested  changes  in 
the  eligibility  of  products  by  adding  or 
removing  products,  or  the  waiver  of 
"competitive  need  limitations"  (CNLs) 
for  eligible  articles.  Authorization  for 
granting  CNL  waivers  is  set  forth  in 
section  503(d)  of  the  Trade  Act  (19 
U.S.C.  2464(d)). 

The  GSP  Subcommittee  on  the  TPSC 
has  reviewed  the  46  product  petitions 
that  were  received  and  has  decided  that 
16  of  these  petitions  should  be  accepted 
for  consideration  in  the  1998  GSP 
Aimual  Review.  The  annex  to  this 
notice  sets  forth  the  case  number,     . 
product  identification,  the  change 
requested  and  the  petitioner  for  each 
product  included  in  the  1998  GSP 
Annual  Review. 
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m.  Opportiiiutica  (or  Public  Comment 
and  Inspection  of  Comments 

The  GSP  Subcommittee  of  the  TPSC 
invites  comments  in  support  of.  or  in 
opposition  to,  any  petition  which  is  the 
subject  of  this  notice.  Submissions 
should  comply  with  15  CFR  Part  2007. 
including  section  2007.0,  and  2007.1. 
All  submissions  should  identify  the 
subject  article(s)  in  terms  of  the  current 
Harmonized  Tariff  Schedule  of  the 
United  States  ("HTS")  nomenclature. 

Comments  ^ould  be  submitted  in 
fourteen  (14)  copies,  in  English,  to  the 
Chairman  of  the  GSP  Subcommittee  of 
the  Trade  Policy  Staff  Committee.  600 
17th  StreeL  NW,  Room  518, 
Washington.  DC  20508.  Information 
submitted  virill  be  stibject  to  public 
inspection  by  appointment  with  the 
staff  of  the  USlll  public  reading  room, 
except  for  information  granted 
"business  confidential"  status  pursuant 
to  15  CFR  2003.6  ard  other  qualifying 
.  information  submitted  in  confidence 
pursuant  to  15  CFR  2007.7.  If  the 
document  contains  confidential 
information,  an  original  and  fourteen 
(14)  copies  of  a  nonconfidential  version 
of  the  submission  along  with  an  original 
and  fourteen  (14)  copies  of  the 


confidential  version  must  be  submitted. 
In  addition,  any  document  containing 
confidential  information  shoidd  be 
clearly  mariiied  "confidential"  at  the  top 
and  bottom  of  each  page  of  the 
docimient.  The  version  that  does  not 
contain  confidential  information  (the 
public  version)  should  also  be  clearly 
marked  at  the  top  and  bottom  of  every 
page  (either  "public  version"  or 
"nonconfidential").  Comments  should 
be  submitted  no  later  than  5:00  pjn.  on 
November  30. 1998. 

IV.  Notice  of  Public  Hearings 

Hearings  will  be  held  on  December  10 
and  11. 1998  beginning  at  10:00  ajn.  at 
the  U.S.  International  Trade 
Commission  Building.  500  E.  Street, 
SW.  Washington.  D.C  20436.  The 
hearings  will  be  open  to  the  public  and 
a  transcript  of  the  hearings  will  be  made 
available  for  public  inspection  or  can  be 
purchased  from  the  reporting  company. 
No  electronic  media  coverage  will  be 
allowed. 

All  interested  parties  wishing  to 
present  oral  testimony  at  the  hearings 
must  submit  the  name,  address,  and 
telephone  number  of  the  witnesses 
representing  their  organization  to  the 

Annex 


Chairman  of  the  GSP  Subcommittee. 
Such  requests  to  present  oral  testimony 
at  the  p^lic  hearing  should  be 
accompanied  by  fourteen  (14)  copies,  in 
English,  of  a  written  brief  or  statement, 
and  should  be  received  by  5  p.m.  on 
November  30, 1998.  Oral  testimony 
before  the  GSP  Subcommittee  will  be 
limited  to  five  minute  presentations  that 
summarize  or  supplement  information 
contained  in  the  briefs  or  statements 
submitted  for  the  record.  Post-hearing 
and  rebuttal  briefs  or  statements  shoidd 
conform  to  the  regulations  cited  above 
and  be  submitted  in  fourteen  (14) 
copies,  in  English,  no  later  than  5  p.m. 
January  6, 1999.  Interested  ftersons  not 
vrashing  to  appear  at  the  public  hearings 
may  also  submit  pre-hearing  written 
brieb  or  statements  by  5:00  pjn.  on 
November  30, 1998,  and  post-hearing 
and  rebuttal  written  brie&  or  statements 
by  January  6, 1999.  Comments  by 
interested  persons  on  the  USITC  Report 
prepared  as  part  of  the  product  review 
should  be  sid>mitted  in  fourteen  (14) 
copies,  in  English,  by  5  p.m.  Maidi  22. 
1999. 

FFaQBrtcK  L.  Maaa^Maa^r. 
Chairman.  Trade  Pc^icy  Staff  Committee. 


(The  tyacketed  languaoe  in  this  Annex  has  twen  indudad  only  to  dartfy  ttw  scope  of  fte  numbered  subtwodinga  which  an  tieinQ  oonsidefad. 
and  such  language  is  not  itself  inlanded  to  describe  arlicies  which  are  under  constdaralion.] 


Case  No. 


HTS 
subheaifng 


Artida 


I  A.  PeMkma  to 


duty-fraa 
daMalaaina  fminlrtaa  fare  Drodueton  the  Net  of 


Nudeic  acids  and  their  sails;  other  heterocyclic  compounds 
Confounds  containing  a  banzoMazola  ring-systam  (i 

not  hyufcogenalwrt).  not  further  fused* 
N-tort-fiulyt-2-banzolhiazolasuisnamide 
Ftexsys  America  LP..  Nitro.  WV.. 


Part  B.  PeUUuiia  for 


of  compaWlve  need  Hmlt  for  a  product  on  IIm  nt  of 


86-^ 


98-3 


2841.70.10 
(Chae)  


2916.31.15 
(Estonia) .... 


SaRs  of  oxomelaKc  or  paroxomalaKc  acids:  Molybdates: 
Of  ammonium 

Unsaturated  acryfc  monocaiboxylc  adds,  cydc  monocaiboxyic 
adds,  their  anhydrides,  haidas.  peroxides  and  paroxyadds; 
their  haloganated.  suNonatod,  nitrated  or  nitoosatod  darivaHves: 

Aromatic  monocaitxwyic  adds,  their  anhydrides,  haides.  perox- 
ides, paroxyadds  and  their  derivalives:  Benzoic  add,  its 
and  asters: 

Benzoic  add  and  its  salts: 

[p-SuNot)anzoic  add.  polanium  saiq 


Chiean  Copper  Comniaaion.  Chia: 
Corporadon  Nadonal  del  Cobra  da  Chla. 
CMa. 


Valaioot  Chemical  Corporation.  Roaamont. 
IL 


57152 


Federal  Register /Vol.  63.  No.  206 /Monday,  October  26,  1998 /Notices 


Annex— Continued 

[The  bracketed  language  in  this  Annex  has  been  included  only  to  clarify  the  scope  of  the  numbered  subheadings  which  are  being  considered, 
and  such  language  is  not  itself  intended  to  describe  articles  which  are  under  corwideration.} 


Case  No. 

HTS 
.mMwading 

Article 

Petitk)ner 

Plywood,  veneered  panels  and  similar  laminated  wood:  Plywood 

consisting  sdeiy  of  sheets  of  wood,  each  ply  not  exceeding  6 

mm  in  thickness: 

With  at  least  one  outer  ply  of  tropical  wood  specified  in  sub- 

heading note  1  to  chapter  44  of  the  HTS: 

Not  surface  covered,  or  surface  covered  with  a  dear  or  trans- 

parent matenal  which  does  not  obscure  the  grain,  texture  or 

markings  of  the  face  ply: 

(With  a  face  ply  of  birch  (Betula  spp.);  with  a  face  ply  of  Spanish 

cedar  (Cedreta  spp.)  or  walnut  (Jugtans  spp.)] 

Other  (With  at  least  one  outer  ply  of  the  foikiwing  tropical  woods: 

Dark   Red  Meranti.   Light   Red   Meranti,  White   Lauan.   Sipo. 

Umba.  Okounw,  Obeche.  Acajou  d'Afrique.  Sapelli.  Virola.  Ma- 

hogany. Palssandre  da  Para,  Palissandre  de  Rio  or  Palissandre 

de  Rose] 

96-4 

4412.13.50  .. 
(Indortesia)  .. 

Other » 

Government  of  Indonesia. 

W\r         -T 

Plywood,  veneered  panels  and  similar  laminated  wood:  Other,  with 

at  least  one  outer  ply  of  nonconiferous  wood: 

With  at  least  one  ply  of  tropical  wood  specified  in  subheading  note 

1  to  chapter  44  of  the  HTS: 

(Containing  at  least  one  layer  of  partKle  board] 

Other 

■ 

Plywood:  Not  surface  covered,  or  surface  covered  with  a  dear  or 

transparent  material  whk^h  does  not  obscure  the  grain,  texture 

or  markings  of  the  face  ply:  (With  a  face  ply  of  birch  {Betula 

SPPJ) 

98-6 

4412.22.30  .. 

(Indonesia)  .. 

Ottwr  

Government  of  Irxionesia. 

ArtKles  of  jewelry  and  parts  thereof,  of  precious  metal  or  of  metal 

dad  with  precious  metal: 

Of  preckxis  metal  whether  or  not  plated  or  dad  with  predous 

metal: 

Of  silver,  whether  or  not  plated  or  clad  with  other  predous  metal: 

(Rope.  curb,  cable,  chain  and  similar  articles  produced  in  contin- 

uous lengths,  all  the  foregoing,  whether  or  not  cut  to  specifk: 
lengths  and  wtiether  or  not  set  with  imitatkm  pearls  or  imitation 

gemstones.  suitable  for  use  in  the  manufadure  of  artKles  pro- 

• 

vkJed  kx  in  heading  71 1 3] 

Other  (Valued  not  over  $18  per  dozen  pieces  or  parts] 

98-6 

7113.11.50  .. 
(Thailand) 

Other 

Government  of  Thailand. 

Of  other  predous  metal,  whether  or  not  plated  of  dad  with  pre- 

dous metal: 

(Rope.  curb,  cable,  chain  and  similar  artKles  produced  in  continu- 

ous lengths,  all  the  foregoing,  wtietfter  or  not  cut  to  specific 

lengths  and  whether  or  not  set  with  imitatk>n  pearls  or  imitatnn 

gemstones.  suitable  for  use  in  the  manufacture  of  artKles  pro- 

vkJed  for  In  heading  7113). 

Other:  Necklaces  and  neck  cfwins,  of  goW:  (rope;  mixed  Hnk] 

" 

98-7 

7113.19.29  .. 
(lnd«) 

Other  „ 

Government  of  India. 

Refined  copper  and  copper  altoys,  unwrought  (other  than  master 

altoys  of  heading  7405): 

Refined  copper:  [Cathodes  and  sections  of  cattxxJes;  wire  bars] 

98-8 

7403.13.00  .. 
(Chile)  

Billets 

Chilean      Copper      Commission.      Chile; 

Corporadon  Nadonal  del  Cobre  de  Chile,- 

Chile. 

98-e 

7403.19.00  „ 

Other 

Do. 

(Chile)  

Table,  kitchen  or  other  househokj  articles  and  parts  thereof,  of 
copper,  pot  scourers  and  scouring  or  polishing  pads.  gk)ves  and 
the  like,  of  copper;  sanitary  ware  and  parts  thereof,  of  copper 

Table,  kitchen  or  ottier  househoM  arbcles  and  parts  thereof; 

pot  scourers  and  scounng  or  polishing  pads,  gtoves  and  the  like: 

(Pol  scourers  and  scouring  or  polishing  pads,  gkjves  and  the  like) 

98-10 

7418.19.20  .. 

Ottier  (Coated  or  plated  with  precious  metals] „ 

Government  of  India. 

(India) 

Other  Of  copper-zinc  base  altoys  (txass) 
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Annex— Continued 

(The  bracketed  language  in  this  Annex  has  been  induded  only  to  darify  the  scope  of  the  numbered  subhoadwigs  which  an  being  considefed. 
and  sudv  language  is  not  itself  intended  to  deacnbe  artKies  which  are  under  conskleraiioa] 


Case  Ho. 


HTS 
subheading 


ArtKle 


•  96-11 


8483.10.30 
(Brazil) 


98-12 


8527.38.10 
(Indonesia) 


98-13 


98-14 


8528.12.16 
(Thailand) .. 


8531.20.00  .. 
(Philippines) 


98-15 
98-16 


8708.39.50 

(Brazil) 

9001.30.00 
(Indonesia) 


Transmisskx)  shafts  (induding  camshafts  and  crankshafts)  and 
cranks;  bearing  housings,  housed  t)earings  and  plain  shaft  bear- 
ings; gears  and  gearing;  bal  or  roOer  screws;  gear  txwes  and 
ottwr  speed  changers,  indudng  torque  converters;  flywheels 
and  pijieys.  inchjding  puley  btocks;  dutches  and  shaft  cou- 
plings (induding  universal  joinis):  parts  therao^. 

Transmisskx)  shafts  (indudmg  camshafts  and  crankshafts)  and 
cranks: 

Camsftafts  and  crankshafts:  (Designed  for  use  solely  or  phndpaly 
with  spark-ignitkxi  internal  combustkxt  piston  engines  or  rotary 
engines] 

Other. 

Receptkxi  apparatus  for  radtototophony,  radtolelegraphy  or 
radtobroadcasting,  wtiether  or  not  combined,  in  the  same  hous- 
ing, with  sound  recordng  or  reproducing  apparatus  or  a  dock: 

[Radfobroadcast  receivers  capable  of  operating  without  an  external 
source  of  power,  induding  apparatus  capable  of  receiving  also 
radntolephony  or  radfototogrnphy;  radto-  tvoadcasi  receivers  not 
capable  of  operating  wMhoul  an  external  source  of  power,  of  a 
kind  used  in  motor  vehides.  indudvig  apparatus  capable  of  re- 
ceiving also  radntolephony  or  radfototograpfiy] 

Other  radfobroadcast  receivers,  induding  apparatus  capable  of  re- 
ceiving also  radtotelephony  or  radtolelegraphy:  [Comt)ined  with 
sound  recordfog  or  reproducing  apparatus;  not  combined  with 
sound  recording  or  reproducing  apparatus  but  confined  with  a 
dodg 

V^U  RH     •■•■••■••••»■••••>■••■••■•■■••■■■•••••••••••••■•■••■•■••••■•••■••••■■»•••••■■•■•••■■•••••■••■•>* 


Receptfon  apparatus  for  televisfon.  vyhether  or  not  incorporating 
radfobroadcast  receivers  or  sourfo  or  video  recordng  or  repro- 
ducing apparatus;  vfoeo  monitors  and  video  prpiectors: 

Receptfon  apparatus  for  televisfon.  wtiettwr  or  not  inoorporaiing 
radfobroadcast  receivers  or  sound  or  vklao  recordng  or  repro- 
ducing apparatus: 

Color  Norvhigh  definitfon.  laving  a  singte  picture  tube  interided 
for  dved  viewing  (non-proiectfon  type),  with  a  vkleo  dbplay  di- 
agonal not  exceedng  35.56  cone 

Incorporating  vktoo  recordng  or  reproducing  apparatus:  (With  a 
vfoeo  display  (iagonal  not  exceedng  33.02  cm] 

Other .: 


Electric  sound  or  visual  signaling  apparatus  (for  example,  bels,  si- 
rens, indicator  panels,  burglar  or  lire  alarms),  otfwr  than  those 
of  headng  8512  or  8530;  parts  thereof:  Indfoator  panels  incor- 
porating Kqufo  crystal  devfoes  (LCD's)  or  light  einitting  dfodes 
(LED's). 

Parts  aixj  accessories  of  tne  motor  vehfoies  of  headngs  8701  to 
8705: 

Brakes,  and  servo-txakes  and  parts  thereof:  [Mounted  brake  Lirv 
ings] 

Other  (For  tractors  suitabte  for  agricultural  use] 

For  other  vehfoies  ;. 

Optfoal  fit)ers  and  optfoal  fiber  bundtes;  optical  ffoer  cables  ottier 
ttian  those  of  heading  8544;  sfieets  and  plates  of  polarizing  ma- 
terial; lenses  (indudkig  contad  Lenses),  prisms,  mirrors  and 
ottier  optfoal  elements,  of  any  material,  unmounted,  ottier  tfian 
such  elements  of  glass  not  optfoaHy  worked:  Contad  Lenses. 


Cummins  Engine  Company,  Cotumbus.  IN. 


Pfoneer  Electronics  (U.SA),  Inc.,  Long 
Beach,  CA;  P.T.  Dahw  Electrorac  Indo- 
nesia, I 


Government  of  Thaiand;  Orion  Sales, 
OIney,  IL;  Thomson  Consumer  Electronic 
Inc,  IrKfianapoKs,  IN;  Thomson  Television 
(Thaiand)  Co.,  Ltd.,  Thaiand  World  Etoc- 
tric  (Thailand).  Lid.,  Thaiand. 

Government  of  ttie  rtijippnog. 


Bosch  Braking  Systems  Corporatfon,  Sum- 
ter. SC;  Robert  Bosch  Umitada,  Brazi. 
Government  of  Indonesia. 
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(FR  Doc.  98-28S8g  Filed  10-23-M;  8:45  am) 
MUMQ  coot  3tt1-01-« 


OFRCE  OF  THE  UNITED  STATES 
TRADE  REPRESENTATIVE 

Notice  Of  Cancellation  of  Meeting  of 
the  Trade  and  Environment  Policy 
Adviaory  Committee  (TEPAC) 

agency:  Office  of  the  United  States 
Trade  Representative. 

ACTION:  Notice  of  meeting  cancellation. 

SUMMARY:  A  notice  was  published  in  the 
Federal  Register  dated  October  16, 
1998.  Volume  number  63.  FR  DOC.  98- 
27861.  page  55673,  announcing  a 
meeting  of  the  Trade  and  Environment 
Policy  Advisory  Committee  (TEPAC) 
scheduled  for  October  30. 1998  from 
1:00  p.m.  to  5:00  p.m.  The  meeting  was 
to  be  open  to  the  public  from  4:30  p.m. 
to  5:00  p.m.  and  closed  to  the  public 
from  1:00  p.m.  to  4:30  p.m.  However, 
due  to  scheduling  conflicts  the  meeting 
had  to  be  canceled. 

FOR  FURTHER  INFORMATION  CONTACT: 

Bill  Daley.  Office  of  the  United  States 

Trade  Representative.  (202)  395-6120. 

Pate  Felta, 

Assistant  U.S.  Trade  Representative. 

|FR  Doc.  9S-28550  Filed  10-23-M;  8:45  am) 

MLLMQ  COOC  31M>-01-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

RTCA,  Inc.;  Certification  Task  Force 

Cancellation 

The  October  29-30.  RTCA 
CertiBcation  Task  Force  meeting 
announced  in  the  Federal  Register.  63 
FR  55423  (Thursday.  October  15. 1998). 
second  column,  has  been  canceled.  It 
will  be  rescheduled  to  early  December. 
The  revised  data  and  location  will  be 
annoimced  later. 

Persons  wishing  to  obtain  further 
information  should  contact  RTCA  at 
(202)  833-9339  (phone),  (202)  833-9434 
(fax),  or  dclarke€^ca.org  (e-mail). 

Issued  in  Washington,  DC,  on  October  20, 
1998. 

lanka  L.  Peters, 

Designated  Official. 

|FR  Doc.  98-28566  Filed  10-23-98;  8:45  am) 

BILUNO  COOC  4«1»-13-M 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Highway  Adminiatration 
Federal  TraneH  Administration 
[FHWA  Doctot  No.  FHWA-«»-4317] 

Tranaportadon  Equity  Act  for  the  21at 
Century;  Interim  Implementalion  of  the 
Congeetlon  MMgaUon  and  Air  Quality 
Improvement  Program 

AGENCY:  Federal  Highway 
Adminisbration  (FHWA),  Federal 
Transit  Administration  (FTA),  DOT. 
ACTION:  Notice;  request  for  comments. 

SUMMARY:  This  document  publishes 
interim  implementation  guidance  on 
section  1110  of  the  Transportation 
Equity  Act  for  the  21st  Century  (TEA- 
21).  Pub.  L.  105-178, 112  SUt.  107,  for 
the  congestion  mitigation  and  air  quality 
improvement  program  (CMAQ)  to  offer 
the  opportimity  for  comment  into  the 
development  of  final  guidance  on  this 
program.  The  interim  guidance  provides 
informational  items  on  issues  related 
the  reauthorized  CMAQ  program,  new 
provisions  regarding  eligible  geographic 
areas  under  TEA-21,  and  guidance 
related  to  projects  now  eligible  for 
CMAQ  funds.  With  the  exception  of  the 
issues  disciissed  in  this  interim 
guidance,  all  provisions  of  the  policy 
guidance  issued  on  March  7. 1996  (61 
FR  50890.  September  27, 1996)  continue 
to  apply.  The  FHWA  and  the  FTA 
intend  to  issue  final,  comprehensive 
guidance  on  the  new  CMAQ  program 
following  opportunity  for  interested 
parties  to  comment.  In  addition,  the 
FHWA  and  the  FTA  wrill  host  four 
forums  in  the  near  future  to  provide  an 
opportimity  for  those  directly  involved 
to  assist  in  developing  the  final 
guidance. 

DATES:  This  interim  guidance  is 
effisctive  October  26, 1998. 

Comments  on  the  development  of 
final  guidance  must  be  received  on  or 
before  Monday,  November  30, 1998. 
ADDRESSES:  Your  signed,  written 
comments  must  refer  to  the  docket 
number  appearing  at  the  top  of  this 
document  and  you  must  submit  the 
comments  to  the  Docket  Clerk,  U.S. 
DOT  Dockets.  Room  PL-401.  400 
Seventh  Street.  SW..  Washington.  DC 
20590-0001.  All  comments  received 
will  be  available  for  examination  at  the 
above  address  between  10  a.m.  and  5 
p.m.,  e.t.,  Monday  and  Friday,  except 
Federal  holidays.  Those  desiring 
notification  of  receipt  of  comments  must 
include  a  self-addressed,  stamped 
envelope  or  postcard. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
the  FHWA  program  office:  Mr.  Michael 


J.  Savonis.  Office  of  Environment  and 
Planning.  (202)  366-2080;  For  the  FTA 
program  office:  Mr.  Abbe  Mamer.  Office 
of  Planning,  (202)  366-4317;  For  legal 
issues:  Mr.  S.  Reid  Alsop,  (202)  366- 
1371.  Office  hours  are  from  8  a.m.  to 
4:30  p.m..  e.t.,  Monday  through  Friday, 
except  Federal  holidays. 
8UPPI.EMENTARY  INFORMATION: 

Electronic  Access 

Internet  users  can  access  all 
comments  received  by  the  U.S.  DOT 
Dockets.  Room  PL-401,  by  using  the 
universal  resource  locator  (URL):  http:/ 
/dm8.dot.gov.  It  is  available  24  hours  a 
day,  365  days  eadi  year.  Please  follow 
the  instructions  online  for  more 
information  and  help. 

An  electronic  copy  of  this  docimient 
may  be  downloaded  using  a  modem  and 
suitable  communications  software  from 
the  Government  Printing  Office's 
Electronic  Bulletin  Board  Service  at 
(202)  512-1661.  Internet  users  may 
reach  the  Federal  Register's  home  page 
at:  http://www.nara.gov/fedreg  and  the 
Government  Printing  Office's  database 
at:  http7/www.access.gpo.gov/nara. 

Background 

In  addition  to  the  interim  guidance 
which  is  included  in  this  notice,  the 
FHWA  and  the  FTA  would  like  input  on 
a  number  of  questions  and  issues  related 
to  the  new  flexibilities  in  the  CMAQ 
program  under  TEA-21.  Specific 
questions  are  Usted  later  in  this  notice 
and  interested  parties  are  urged  to 
provide  written  comments.  Also, 
comments  on  any  othe  aspect  of  the 
CMAQ  program  are  welcomed  and  will 
be  taken  into  account  in  the 
development  of  final  guidance. 

(Authority:  23  U.S.C  315;  sec.  1110.  Pub. 
L.  105-178. 112  Stat.  107  (1998);  49  CFR  1.48 
and  1.51) 

Issued  on:  October  7. 1998. 
Kenneth  R.  Wykle. 
Gordon  ).  Linton, 

FHWA  Administrator. 
FTA  Administrator. 

The  text  of  the  interim 
implementation  on  the  CMAQ  program 
reads  as  follows: 

I.  Interim  Implementation  of  the 
Congestion  Mitigation  and  Air  Quality 
Improvement  Program 

Information:  Interim  Implementation 
of  the  Congestion  Mitigation  ai>d  Air 
Quality  Improvement  (CMAQ)  Program. 
Associate  Administrator  for  Program 

Development,  FHWA  HEP-40/TPL- 

12  Associate  Administrator  for 

Planning,  FTA 
Regional  Federal  Transit  Administrators 
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Regional  Federal  Highway 

Administrators 
Federal  Lands  Highway  Program 

Administrator 

The  CMAQ  program  was  reauthorized 
in  the  recently  enacted  Transportation 
Equity  Act  for  the  21st  Century  (TEA- 
21).  llie  primary  purpose  of  the  CMAQ 
program  remains  the  same:  to  fund 
projects  and  programs  in  nonattainment 
and  maintenance  areas  which  reduce 
transportation-related  emissions.  Some 
changes  to  the  CMAQ  program  were 
included  in  TEA-21  however,  and  those 
changes  are  the  subject  of  this  Interim 
Guidance.  The  FHWA  and  FTA  intend 
to  issue  final,  comprehensive  guidance 
on  the  new  CMAQ  program  by 
December  1998  and  will  initiate  a 


process  for  receiving  stakeholder  input 
on  that  guidance  in  the  near  future. 

This  Interim  Guidance  provides:  (1) 
InfcHmational  items  on  issues  related  to 
the  reauthorized  CMAQ  program,  (2) 
new  provisions  regarding  eligible 
geographic  areas  imder  TEA-21,  and  (3) 
guidance  related  to  projects  now  eligible 
for  CK4AQ  funds.  With  the  exception  of 
the  issues  discnissed  in  this  Interim 
Guidance,  all  provisions  of  the  Mardi  7, 
1996,  Guidance  on  the  CMAQ  program 
continue  to  apply. 


1.  Informational  Items 

1.  a.  Authorizaticm  Levels  and 
Apportionment  Formula 

Table  1  shows  the  CMAQ 
authorization  levels  by  fiscal  year  (FY) 
as  included  in  TEA-21.  The  CMAQ 
funds  will  be  apportioned  to  States  each 
year  based  upon  the  adopted 
apportionment  formula  as  shown  in 
Table  2.  Following  the  apportionments. 
States  are  encour^ed  to  suballocate 
CMAQ  funds  to  the  nonattainment  and 
maintenance  areas  in  each  State.  The 
States  need  to  be  mindful  that  the 
highest  priority  for  CMAQ  funds 
continues  to  be  transportation  control 
measures  (TCMs)  identified  in  the  State 
implementation  plan  (SIP). 


Table  1.— TEA-21  CMAQ  Authorization  levels 


Fiscal  year  authorization 


Amoisil 
autfiorized 


FY  1998 
FY  1999 
FY  2000 
FY  2001 
FY  2002 
FY  2003 


$1,192,619,000 
1^45,415,000 
1358,138A» 
1,384.930X)00 
1,407,474.000 
1.4334106.000 


TABLE  2.— TEA-21  CMAQ  APPORTIONMENT  FORMULA 


PoMutwit 


Classification  at  the  time  of  annual  apportionmert 


t4>n  inii  a'         1 1     a 


Ozone  (O))  or  Cartxm  Monoxide  (CO) 
Ozone  


Cartxyi  Monoxide 

Ozone  and  Cartxm  Monoxide 


Al  St8le9"~fninimuni  apportionment 


iwsurwBfwice  ■*>■■»  >•>••••••••••••••••••■•■•••••••■••••■••■••• 

^TUKXf  RVi^HHS     ■•>•••••••••••••••«•■■•••«••■•■••■■■•••■>••*••>»« 

■Wflsl^nHfl  •■■■■■■■•■••*■■•■«•*••■••«•■••••■•»••■■•■■•«■*■•>•■.■■•••• 

oevero  *••••••••••••■••••••■■••••■••••«••■•••••■••••■*•»■•■■■•■» 

Extreme . 

Nonattairanent  (for  CO  only) 

Ozone  nonattainment  or  maimenanoe  and  CO  i 
Ozone  nonattainmenl  or  maintartanoe  and  CO  i 
^/i  of  1  percent  total  annual  apportionment  of  CMAQ  funds 


.8 

.8 

14) 

1.1 

1.2 

13 

1.4 

^J0 

1.1  xO,  factor 

1.2XO3I 

N/A 


l.b.  Minimum  Guarantee 

The  TEA-21  provides  a  minimum 
guarantee  that  requires  each  State  to 
receive  funding  in  an  amount  not  less 
than  90.5  percent  of  the  estimated 
annual  Federal  gasoline  tax  payments 
that  State  pays  into  the  Highway  Trust 
Fimd.  Due  to  the  minimum  guarantee, 
the  annual  authorizations  listed  in  Table 
1  are  the  basic  authorization  levels  and 
could  be  increased  depending  on  actual 
Highway  Trust  Fund  receipts. 

I.e.  Apportionment  Formula 

The  CMAQ  funds  are  apportioned 
according  to  a  formula  based  on  air 
quality  need  which  is  calculated  in  the 
following  manner.  The  population  of 
each  area  in  a  State,  that  at  the  time  of 
apportionment  is  a  nonattainment  or 
maintenance  area  for  ozone  and/or 


carbon  monoxide  (CO),  is  multiplied  by 
the  appropriate  factor  listed  in  Table  2. 
Key  changes  in  the  apportionment 
formula  luider  TEA-21  are  noted  below. 

•  Areas  that  are  designated  and 
classified  as  submarginal  and 
maintenance  areas  for  ozone  are  now 
explicitly  included  in  the 
apportionment  formula; 

•  There  are  new  weighting  factors  for 
CO  nonattainment  areas; 

•  The  upper  limit  on  the  amount  of 
CMAQ  funds  that  the  largest  States 
(California,  New  York,  and  Texas)  couTd 
receive  is  now  lifted,  ensuring  that 
CMAQ  apportionments  more  closely 
reflect  needs  based  upon  nonattainment 
and  maintenance  area  designations  and 
classifications  in  each  State;  and 

•  The  freeze  related  to  the 
app<»tionment  formula  due  to  language 


in  the  National  Highway  System 
Designation  Act  of  1995  has  been  lifted. 
This  freeze  had  the  effect  of 
apportioning  CMAQ  funds  based  on 
nonattainment  status  as  of  1994, 
regardless  of  whether  redesignation  had 
occurred.  This  approach  has  now  been 
replaced  by  a  formula  using  current 
designations  and  classification  at  the 
time  of  apportionment. 

l.d.  Minimum  Apportionments 

Each  State  is  guaranteed  at  least  V^  of 
1  peroMit  of  each  year's  CMAQ 
authorized  funding  regardless  of 
whether  the  State  has  any 
nonattainment  or  maintenance  areas. 
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l.d.l.  States  Without  a  Nonattainment 
Area 

If  a  State  does  not  have,  and  has  never 
bad,  a  nonattainment  area,  the  State 
may  use  its  minimum  apportionment  for 
any  projects  eligible  under  the  STP,  in 
addition  to  projects  eligible  under  the 
CMAQ  program.  As  noted  in  the  March 
7, 1996.  guidance,  such  States  are 
encoura^d  to  give  priority  to  the  use  of 
CMAQ  program  funds  for  the 
development  of  congestion  management 
systems,  public  transportation  facilities 
and  equipment,  and  intermodal 
facilities  and  systems,  as  well  as  the 
implementation  of  projects  and 
programs  produced  by  those  systems. 

l.d.2.  States  With  a  Nonattainment  Area 

Some  of  the  States  receiving 
minimum  apportionments  have 
nonattainment  or  maintenance  areas. 
The  population  in  these  areas  when 
weighted  by  the  severity  of  the  pollution 
is  insufficient  to  bring  these  States 
CMAQ  funds  up  to  the  minimum 
apportionment  levels.  Additional 
flexibility  is  granted  under  TEA-21  for 
these  States.  Specifically,  a  State 
receiving  the  minimum  apportionment 
may  use  that  portion  of  the  funds  not 
based  on  its  nonattainment  and 
maintenance  area  population  for  any 
project  in  the  State  eligible  under  the 
Surface  Transportation  Program  (STP). 
The  FHWA  will  provide  a  list  of  these 
States  and  a  description  of  the  flexibility 
granted  them  at  a  future  date. 

I.e.  TransferabiUty  of  CMAQ  Funds 

States  may  transfer  CMAQ  funds  to 
other  programs  according  to  the 
following  provision.  An  amount  not  to 
exceed  50  percent  of  the  State's  annual 
apportionment  may  be  transferred  less 
the  amount  the  State  would  have 
received  if  the  CMAQ  program  was 
authorized  at  $1,350,000,000.  Any 
transfer  of  such  funds  must  still  he 
obligated  in  nonattainment  and 
maintenance  areas.  This  increment  of 
transferable  funds  will  di^er  from  year- 
to-year  and  State-to-State  depending  on 
overall  authorization  levels.  Each  year 
the  FHWA  and  the  FTA  will  inform 
each  State  how  much  of  their  CMAQ 
fimding  is  transferable,  if  any. 

l.f.  Study  on  the  Effectiveness  of  the 
CMAQ  Program 

The  TEA-21  directs  the  Secretary  of 
Transportation  and  the  EPA 
Administrator  to  enter  into  . 
arrangements  with  the  National 
Academy  of  Sciences  to  conduct  a  study 
on  the  effectiveness  of  the  CMAQ 
program.  Among  other  things,  the  study 
will  evaluate  the  emissions  reductions 
attributable  to  CMAQ  funded  projects. 


The  results  of  the  study  will  be 
provided  to  Congress  not  later  than 
January  1,  2001.  The  study  will  be 
funded  by  deducting  $500,000  per  year 
from  the  total  CMAQ  apportionments 
for  FY  1999  and  FY  2000.  More 
information  about  the  status  of  this 
effort  will  be  provided  as  the  details  and 
scope  of  this  study  are  fully  developed. 

2.  Eligible  Geographic  Areas 

2.a.  Maintenance  Areas 

Maintenance  areas  that  were 
designated  nonattainment,  but  have 
since  met  the  air  quality  standards  are 
now  explicitly  eligible  to  receive  CMAQ 
funding.  Such  areas  must  have  met  the 
classification  requirements  of  the  1990 
Clean  Air  Act  Amendments  when 
designated  nonattainment  (see  2.c. 
below)  in  order  to  be  eligible. 

If  a  State  has  ozone  or  CO 
maintenance  areas  only,  the  State  must 
now  exclusively  use  its  CMAQ  funding 
in  those  areas  contained  within  its 
borders.  Previous  guidance  allowed 
such  States  flexibility  to  use  their 
CMAQ  funding  for  projects  eligible 
tmder  the  STP  if  a  State  could 
demonstrate  that  it  had  sufficient 
funding  to  meet  its  air  quality 
commitments  within  a  maintenance 
area.  Such  flexibility  is  no  longer 
allowed  since  maintenance  areas  are 
now  included  in  the  apportionment 
formula  and  the  eligibility  provisions 
require  that  CMAQ  funding  be  used  in 
nonattainment  and  maintenance  areas. 

2.b.  ParticulateMatter  (PM-10) 
Nonattainment  and  Maintenance  Areas 

Nonattainment  and  maintenance  areas 
for  PM-10  are  also  now  explicitly 
eligible  to  receive  CMAQ  funding. 
Under  the  previous  guidance,  CMAQ 
funding  had  been  extended  to  such 
areas  under  administrative  discretion 
provided  that  two  requirements  were 
met.  First,  the  EPA  had  to  attest  that 
progress  toward  attainment  of  the  ozone 
and/or  CO  standards  would  not  be 
delayed  by  funding  PM-10  mitigation 
projects  under  the  CMAQ  program.  And 
second,  the  State  had  to  notify  all 
nonattainment  and  maintenance  areas 
that  PM-10  projects  were  to  be  funded. 
Now  that  the  law  explicitly  recognizes 
these  areas  as  eligible,  such 
requirements  are  lified. 

States  that  have  PM-10 
nonattainment  or  maintenance  areas 
only  (i.e.,  no  ozone  or  CO 
nonattainment  or  maintenance  areas) 
are  granted  additional  flexibiUty  under 
TEA-21.  Since  these  areas  are  not 
included  in  the  CMAQ  apportionment 
calculation,  the  State  may  use  its 
minimum  apportionment  for  projects 


eligible  under  the  STP  or  the  CMAQ 
program  anywhere  in  the  State. 
However,  such  States  are  encouraged  to 
use  their  CMAQ  funds  in  the  PM-10 
nonattainment  and  maintenance  areas. 

2.C.  Classification  Criteria 

An  area  that  is  designated  as  a 
nonattainment  area  for  ozone,  CO  or 
PM-10  under  the  Clean  Air  Act  prior  to 
December  31. 1997,  is  eligible  for 
CMAQ  funds  provided  that  the  area  ia 
also  classified  in  accordance  with 
sections  181(a),  186(a),  or  188(a)  or  (b) 
of  the  Clean  Air  Act.  This  means  that 
ozone  nonattainment  areas  must  be 
classified  "marginal"  through 
"extreme."  and  CO  and  PM-10 
nonattainment  areas  must  be  classified 
either  "moderate"  or  "serious"  to  be 
eligible  for  CMAQ  funding.  Submarginal 
ozone  nonattainment  areas  are  now 
included  in  the  CMAQ  apportionment 
formula,  but  are  not  mentioned  in  the 
eligibility  criteria  of  TEA-21.  To  resolve 
this  apparent  oversight,  we  are 
extending  CMAQ  eligibility  to 
submarginal  ozone  nonattainment  areas. 
Areas  that  were  designated  with  these 
classifications  and  subsequently 
redesignated  to  maintenance  areas  are 
also  eligible. 

2.d.  Revised  National  Ambient  Air 
Quality  Standards  (NAAQS) 

The  CMAQ  eligibility  provisions 
under  TEA-21  allow  that  any  area 
designated  as  nonattainment  after 
December  31, 1997,  be  eligible  for 
CMAQ  funding  even  though  it  may  not 
be  classified  in  accordance  with  the 
sections  of  the  Clean  Air  Act  cited  above 
(see  section  2.c.).  This  provision  ensures 
that  any  areas  designated  nonattainment 
as  a  result  of  the  revised  ozone  and  PM 
air  quality  standards,  promulgated  in 
1997,  will  be  eligible  for  CMAQ 
funding.  Such  areas,  however,  will  not 
be  included  in  the  apportionment 
formula  since  they  will  not  be  given 
classifications  identified  in  the  Clean 
Air  Act  Amendments  of  1990  (sections 
181(a),  186(a).  or  188(a)  and  (b)).  Such 
areas  that  are  subsequently  redesignated 
to  maintenance  areas  are  also  eligible. 

2.e.  Revocation  of  the  1-Hour  Ozone 
Standard 

As  part  of  the  transition  to  the  8-hour 
ozone  standard,  EPA  recently  revoked 
the  1-hour  standard  in  areas  that  had  the 
requisite  3  years  of  "clean"  monitoring 
data.  The  list  of  areas  for  which  the  1- 
hour  standard  has  been  revoked  is 
found  in  the  June  5. 1998,  Federal 
Register.  Among  this  group,  those  areas 
that  had  approved  maintenance  plans 
by  the  effective  date  of  the  revocation 
Jime  5, 1998  will  continue  to  have  their 
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maintenance  plans  in  full  force.  As 
maintenance  areas,  they  will  continue  to 
be  eligible  for  CMAQ  funds  and  will  be 
included  in  the  annual  apportionment 
formula.  The  conformity  requirements 
will  also  continue  to  apply  in  these 
areas. 

Other  areas  among  the  group  for 
which  the  1-hour  ozone  standard  has 
been  revoked  do  not  have  approved 
maintenance  plans.  They  may  not  have 
submitted  a  maintenance  plan  or  the 
plan  may  not  have  been  approved  by 
June  5.  These  areas,  then,  are  no  longer 
designated  nonattainment  or 
maintenance  relative  to  the  1-hour 
standard.  As  such,  these  areas  will  not 
be  subject  to  the  conformity 
requirements  and  they  will  no  longer  be 
able  to  meet  the  basic  statutory 
requirement  for  CMAQ  eligibility  unless 
they  are  designated  nonattainment  or 
maintenance  for  CO  and/or  PM.  In  order 
to  provide  continuity  in  the 
transportation/air  quahty  planning 
process,  the  FHWA  and  the  FTA  are 
establishing  an  interim  period  for  these 
aj'eas  providing  some  continued 
eligibility  under  the  CMAQ  program. 
Air  quality  improvement  projects  in  the 
first  3  years  of  the  Transportation 
Improvement  Program  (TIP)  will  remain 
eligible  for  CMAQ  funding,  subject  to 
the  usual  State  and  local  direction 
regarding  project  selection.  The 
metropoUtan  planning  oiganizations 
(MPOs)  in  these  areas  will  have  4 
months  bom  the  date  of  this  guidance 
to  amend  their  TIPs  in  response  to  this 
guidance.  After  this  time  frame,  CMAQ 
fimding  will  be  restricted  to  only 
CMAC^ligible  projects  in  the  first  3 
years  of  the  TIP. 

At  the  time  of  issuance  of  this  interim 
guidance,  EPA's  policies  regarding  the 
revocation  of  the  PM-10  standard  were 
still  under  development.  Issues  afiiacting 
the  distribution  of  CMAQ  and  eligibility 
under  the  program  for  areas  affected  by 
the  revocation  of  the  PM-10  standard 
will  be  addressed  in  the  final  program 
guidance. 

3.  Newly  Eligible  Projects 

S.a.  Extreme  Low-Temperature  Cold 
Start  Programs 

Projects  intended  to  reduce  emissions 
fit>m  extreme  cold-start  conditions  are 
now  eligible  for  CMAQ  funding.  This 
TCM  is  listed  in  Clean  Air  Act  Section 
l68(f)(A)(l)  and  was  heretofore 
excluded  firom  eligibility  for  CMAQ 
funding.  Examples  of  such  projects 
include: 

•  Retrofitting  vehicles  and  fleets  with 
water  and  oil  heaters;  and 


•  Installing  electrical  outlets  and 
equipment  in  publicly-owned  garages  or 
fleet  storage  facilities. 

3.b.  Magnetic  Levitation  Transportation 
Technology  Deployment  Programs 

The  CMAQ  funds  may  be  used  to 
fund  a  portion  of  the  full  project  costs 
(including  planning,  engineering,  and 
construction)  pursuant  to  Section  1218- 
Magnetic  Levitation  Transportation 
Technology  Deployment  Program  of 
TEA-21.  For  these  projects,  the  Federal 
share  may  be  up  to  100  percent  of  the 
eligible  costs. 

3.C.  Public  Private  Partnerships 

The  TEA-21  provides  greater  access 
to  CMAQ  funds  for  projects  which  are 
cooperatively  implemented  by  the 
public  and  private  sectors  and/or  ncm- 
profit  entities.  Public/private  initiatives 
are  addressed  in  the  existing  CMAQ 
guidance  (see  section  n.A.13);  however, 
the  new  statutory  language  leads  to 
several  important  changes  regarding  the 
eligibility  of  joint  public/private 
initiatives. 

Proposed  programs  or  projects  no 
longer  are  required  to  be  under  the 
primary  control  of  the  cooperating 
public  agency.  Also,  two  of  the  three 
criteria  whidi  helped  to  define 
eligibility  for  joint  public/private 
ventures  in  the  March  1996  CMAQ 
guidance  will  no  longer  apply  since  the 
restrictions  are  not  supported  by  the 
new  statutory  language.  These  criteria 
were:  That  the  activity  normally  be  a 
public  sector  responsibility,  and  that 
private  ownership  be  shown  to  be  cost- 
effective.  The  third  criterion,  noting  the 
public  agency's  responsibifity  to  oversee 
and  protect  the  investment  of  Federal 
funds  in  a  public/private  partnership, 
continues  to  apply. 

EUgible  activities  under  the  public/ 
private  partnership  provisions  include: 

^  Ownership  or  operation  of  land, 
facilities  or  other  physical  assets: 

I  Cost-sharing  of  project  expenses: 

I  Carrying  out  administration, 
constructiou  management  or  operational 
duties  associated  with  a  project;  and 

$  Any  other  form  of  participation 
approved  by  the  U.S.  DOT  Secretary. 

While  the  new  statute  provides 
greater  latitude  in  fimdii^  projects 
initiated  by  private  or  non-profit 
entities,  it  aLso  raises  concerns  about  the 
use  of  public  funds  to  benefit  a  specific 
private  entity.  Since  the  public  benefit 
is  in  air  quality  improvement,  it  is 
expected  that  future  funding  proposals 
involving  private  entities  will 
demonstrate  strong  emission  reduction 
benefits.  Furthermore,  this  new 
flexibility  requires  that  greater  emphasis 
be  placed  on  an  open,  participatory 


process  leading  up  to  the  selection  of 
projects  for  funding.  Because  of 
concerns  about  the  equitable  use  of 
pubUc  funds,  the  FHWA  and  the  FTA 
consider  it  essential  that  all  interested 
parties  have  full  and  timely  access  in 
the  process  of  selecting  projects  for 
CMAQ  fimding.  This  could  involve 
open  solicitation  for  project  proposals:    - 
objective  criteria  developed  for  rating 
candidate  projects;  and  announcement 
of  selected  projects. 

Until  more  comprehensive  guidance 
is  issued,  all  requests  for  CMAQ  funding 
involving  public/private  initiatives  must 
be  forwarded  by  the  FHWA  and  the  FTA 
field  offices  to  Headquarters  for  review 
and  prior  concurrence  prior  to  project 
approval. 

Eligible  costs  under  this  section  may 
not  include  costs  to  fund  an  obUgation 
imposed  on  private  sector  or  non-profit 
entities  under  the  Clean  Air  Act  or  any 
other  Federal  law.  For  example.  CMAQ 
funds  may  not  be  used  to  fund 
mandatory  control  measures  such  as 
Stage  n  Vapor  Recovery  requirements 
placed  on  fuel  sellers. 

llie  TEA-21  contained  special 
provisions  for  alternative  fuel  projects 
that  are  p>art  of  a  public/private 
partnership.  For  purchase  of  privately- 
owned  vehicles  or  fleets  using 
ahemative  fuels,  activities  eligible  for 
CMAQ  funding  is  limited  to  the 
incremental  cost  of  an  alternative  fueled 
vehicle  compared  to  a  conventionally 
fueled  vdiicle.  Further,  if  other 
governmental  funds  are  used  for  vehicle 
purchase  in  addition  to  CMAQ  funds, 
such  governmental  funds  must  be 
appUed  to  the  incremental  cost  before 
CMAQ  funds  are  applied.  For  transit 
vehicles  and  other  publicly-owned 
vehicles  or  fleets,  the  provisions  of  the 
March  7, 1996,  Guidance  ccmtinue  to 
apply.  Fleet  conversions  no  Icmger  need 
to  be  specifically  identffied  or  included 
in  the  SIP  or  maintenance  plan  in  order 
to  be  eligible  for  CMAQ  funding.  It  is 
recommended  however,  that 
consideration  of  such  projects  be 
coordinated  with  air  quaUty  agencies 
prior  to  selection  for  fimding  under  the 
CMAQ  program.  This  coordination  will 
ensiire  that  such  projects  are  consistent 
with  SIP  strategies  to  attain  the  NAAQS 
or  in  maintenance  plans  to  ensure 
continued  maintenance  of  the  NAAQS. 

Decisions  over  which  projects  and 
programs  to  fimd  under  CMAQ  should 
continue  to  be  made  through  a 
cooperative  process  involving  the  State 
departments  of  transportation,  affected 
MPOs,  and  State  and  local  air  quaUty 
agencies.  All  projects  funded  with 
CMAQ  fimds  must  be  included  in 
conforming  transportation  plans  and 
TIPs  in  accordance  with  the 
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metropolitan  planning  regulations  of 
October  28.  1993  (23  CFR  450.300)  and 
the  transportation  conformity 
requirements  (40  CFR  parts  51  and  93, 
August  15. 1997). 

4.  Other  Provisions — Federal  Share 
Increase  for  Transit  Vehicle  Control 
Systems 

The  TEA-21  amends  23  U.S.  C.  120 
(c)  to  allow  an  increased  Federal  share 
for  transit  vehicle  priority  control 
systems.  Section  120  of  Title  23  (see 
Attachment  3)  is  amended  to  provide 
that  the  Federal  share  of  funding  for 
priority  control  systems  for  transit 
vehicles  may  be  up  to  100  percent. 

n.  Questions  and  Issues  on  Which  the 
FHWA  and  the  FTA  Seek  Input 

The  FHWA  and  the  FTA  would  like 
comments  on  the  following  questions 
from  interested  parties,  as  well  as 
suggestions  on  how  these  issues  might 
be  addressed  in  final  CMAQ  guidance: 

1.  Public-Private  Partnerships:  TEA- 
21  provides  greater  access  to  CMAQ 
funds  for  projects  which  are 
cooperatively  implemented  by  the 
public  and  private  sectors  and/or  non- 
profit entities.  The  new  statute  now 
allows  private  and  non-profit  entities  to 
own  and  operate  land,  vehicles,  and 
facilities  with  CMAQ  program  funds. 
Three  key  changes  to  eligibility  follow: 
(1)  Proposed  programs  or  projects  no 
longer  are  required  to  be  under  the 
primary  control  of  the  cooperating 
pubUc  agency:  (2)  the  activity  to  be 
funded  no  longer  is  required  to  be 
normally  a  public-sector  responsibility; 
and  (3)  it  is  no  longer  necessary  to 
demonstrate  that  private  ownership  of  a 
CMAQ-funded  project  is  cost-effective. 
Below  are  key  questions  raised  by  this 
new,  broad  flexibility  now  available  to 
fund  public-private  initiatives. 

l.a.  Concerns  arise  about  unfair 
competitive  advantage  when  public 
funds  will  be  used  for  a  project  owned 
and/or  operated  by  a  private  entity.  Are 
there  ways  to  ensure  that  the  public 
funding  (CMAQJ  is  limited  to  the 
production  of  a  public  benefit — air 
quality  improvement? 

l.b.  In  implementing  this  provision, 
the  FHWA  and  the  FTA  believe  it  is 
important  to  maintain  an  open  and 
participatory  process  in  the  selection  of 
projects  or  activities  to  receive  CMAQ 
funding.  How  can  the  Federal,  State, 
and  local  agencies  insure  that  an  open 
process  for  project  selection  is 
preserved? 

I.e.  What  safeguards,  agreements  or 
other  mechanisms  should  be  employed 
to  protect  the  public  investment  and 
insure  that  joint  public/private  projects 
funded  under  the  CMAQ  program  are 


used  for  their  intended  public  purpose, 
which  is  to  improve  air  quality? 

l.d  What  are  the  implications  of  these 
new  flexibilities  on  the  transportation/ 
air  quality  plaiming  process?  For 
transportation  conformity? 

2.  Telecommuting:  Currently, 
eligibility  for  expenses  related  to 
telecommuting  programs  is  limited  to 
planning,  technical  and  feasibility 
studies,  training,  coordination  and 
promotion.  P\uchase  of  computer  and 
office  equipment  for  public  agencies 
and  related  activities  are  not  eligible. 
Should  CMAQ  eligibility  be  expanded 
to  include  these  costs? 

3.  Alternative  Fuel  Vehicles:  Under 
the  interim  guidance  and  under  TEA- 
21,  CMAQ  eligibihty  luider  the  public- 
private  partnership  provisions  is  limited 
to  the  incremental  cost  of  a  new 
alternative  fuel  vehicles  as  compared  to 
a  conventionally  fueled  vehicle  of  the 
same  type.  Should  this  policy  be 
extended  to  projects  that  will  provide 
for  the  use  of  alternative  fuels  for 
publicly  owned  vehicles  and  vehicle 
fleets  (other  than  vehicles  used  for 
public  transit  services)? 

4.  Traffic  Calming  Measures:  While 
traffic  calming  is  generally  considered 
to  have  positive  environmental  impacts, 
when  viewed  in  the  context  of  the 
speed-emissions  profiles  inherent  in  the 
MOBILE  5a  model,  traffic  calming 
measures  appear  to  increase 
hydrocarbon  and  CO  emissions  by 
lowering  speeds.  Should  traffic  calming 
projects  be  categorically  excluded  from 
CMAQ  funding  or  should  they  be 
considered  for  eligibility  on  a  case-by- 
case  basis? 

5.  Experimental  Pilot  Projects:  A  July 
1995  revision  to  the  CMAQ  Guidance 
created  the  flexibility  to  fund 
"experimental  pilot"  projects.  The  types 
of  projects  were  not  specified.  The  hope 
was  to  encourage  innovative  activities 
that  held  promise  for  reducing 
emissions.  To  date,  this  provision  has 
been  little  used.  What  can  the  FHWA 
and  the  FTA  do  to  encourage  the 
implementation  of  ex[)erimental 
projects  under  this  provision? 

6.  Fare/Fee  Subsidy  Program:  The 
current  CMAQ  Guidance  allows  for 
partial,  short-term  subsidies  of  transit/ 
paratransit  fares  as  a  means  of 
encouraging  transit  use.  Transit  agencies 
have  used  ^is  provision  to  offer 
reduced  fares  on  "ozone  alert"  days. 
Should  this  provision  be  changed  to 
allow  "free  fares"?  Should  the  provision 
be  loosened  to  allow  a  broader  period  of 
coverage,  i.e.,  throughout  the  high- 
ozone  season  rather  that  individual 
episodes? 

7.  High  Occupancy  Toll  (HOT)  Lanes: 
A  congestion  pricing  strategy  that 


allows  limited  use  of  High  Occupancy 
Vehicle  (HOV)  lanes  by  single  occupant 
vehicles  is  known  as  a  HOT  lane. 
Should  projects  to  fund  the 
development  and/or  operation  of  HOT 
lanes  be  eligible  under  the  CMAQ 
program? 

8.  Reporting  Requirements:  The 
reporting  requirements  under  ISTEA 
have  enabled  the  FHWA  and  the  FTA  to 
collect  valuable  information  about  the 
uses  of  CMAQ  funds  and  benefits  of 
CMAQ-funded  projects.  Do  you  have 
any  suggestions  on  how  to  improve 
upon  the  quality  of  data  and 
information  provided  in  annual  reports? 
Would  you  use  an  electronic  reporting 
format  if  that  option  were  available  to 
you?  Do  you  have  any  suggestions  on 
how  to  improve  the  reporting 
requirements  and  minimize  the 
administrative  burden  of  reporting  on 
CMAQ-fimded  projects? 

|FR  Doc.  98-2S475  Filed  10-23-98:  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

[Docket  No.  NHTSA-8e-4548] 

Notic*  of  Receipt  of  Petition  for 
Decision  That  Nonconforming  198^ 
1991  Volkswagen  Gk>lf  4-Door  Sedans 
Are  Eligible  for  Importation 

AGENCY:  National  Highway  Traffic 
Safety  Administration,  DOT. 
ACTION:  Notice  of  receipt  of  petition  for 
decision  that  nonconforming  1989-1991 
Volkswagen  Golf  4-Door  Sedans  are 
eligible  for  importation. 

SUMMARY:  This  notice  announces  receipt 
by  the  National  Highway  Traffic  Safety 
Administration  (NHTSA)  of  a  petition 
for  a  decision  that  1989-1991 
Volkswagen  Golf  4-Door  Sedans  that 
were  not  originally  manufactured  to 
comply  with  all  applicable  Federal 
motor  vehicle  safety  standards  are 
eligible  for  importation  into  the  United 
States  because  (1)  they  are  substantially 
similar  to  vehicles  that  were  originally 
manufactured  for  importation  into  and 
sale  in  the  United  States  and  that  were 
certified  by  their  manufacturer  as 
complying  with  the  safety  standards, 
and  (2)  they  are  capable  of  being  readily 
altered  to  conform  to  the  standards. 

DATES:  The  closing  date  for  comments 
on  the  petition  is  November  25,  1998. 
ADDRESSES:  Comments  should  refer  to 
the  docket  number  and  notice  number, 
and  be  submitted  to:  Docket 
Management.  Room  PL-401. 400 
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Seventh  St.,  SW,  Washington.  DC 

20590.  [Docket  houn  are  from  10  am  to 

5  pm] 

FOR  FURTHER  INFORMATION  CONTACT: 

George  Entwistle.  Office  of  Vehicle 

Safety  Compliance.  NHTSA  (202-366- 

5306). 

SUPPLEMENTARY  INFORMATION: 

Background 

Under  49  U.S.C.  30141(a)(1)(A),  a 
motor  vehicle  that  was  not  originally 
manufactured  to  conform  to  all 
applicable  Federal  motor  vehicle  safety 
standards  shall  be  refused  admission 
into  the  United  States  unless  NHTSA 
has  decided  that  the  motor  vehicle  is 
substantially  similar  to  a  motor  vehicle 
originally  manufactured  for  importation 
into  and  sale  in  the  United  States, 
certified  under  49  U.S.C.  30115,  and  of 
the  same  model  year  as  the  model  of  the 
motor  vehicle  to  be  compared,  and  is 
capable  of  being  readily  altered  to 
conform  to  all  applicable  Federal  motor 
vehicle  safaty  standards. 

Petitions  for  eligibility  decisions  may 
be  submitted  by  either  manufacturers  or 
importers  who  have  registered  writh 
NHTSA  pursuant  to  49  CFR  Part  592.  As 
specified  in  49  CFR  593.7,  NHTSA 
publishes  notice  in  the  Federal  Register 
of  each  petition  that  it  receives,  and 
affords  interested  persons  an 
opportimity  to  comment  on  the  petition. 
At  the  close  of  the  comment  period, 
NHTSA  decides,  on  the  basis  of  the 
petition  and  any  comments  that  it  has 
received,  whether  the  vehicle  is  eligible 
for  importation.  The  agency  then 
publishes  this  decision  in  the  Federal 
Register. 

G&K  Automotive  Conversion,  Inc.  of 
Santa  Ana.  CaUfomia  ("G&K") 
(Registered  Importer  90-007)  has 
petitioned  NHTSA  to  decide  whether 
1989-1991  Volkswagen  Golf  4-Door 
Sedans  are  eligible  for  importation  into 
the  United  States.  The  vehicles  which 
G&K  believes  are  substantially  similar 
are  1989-1991  Volkswagen  Golf  4-Door 
Sedans  that  were  manufactured  for 
importation  into,  and  sale  in.  the  United 
States  and  certified  by  their 
manufacturer  as  confonning  to  all 
appUcable  Federal  motor  vehicle  safety 
standards. 

The  petitioner  claims  that  it  carefully 
compared  non-U.S.  certified  1989-1991 
Vollunvagen  Golf  4-Door  Sedans  to  their 
U.S.  certified  coimterparts.  and  found 
the  vehicles  to  be  substantially  similar 
with  respect  to  compliance  with  most 
Federal  motor  vehicle  safety  standards. 

G&K  submitted  information  with  its 
petition  intended  to  demonstrate  that 
non-U.S.  certified  1989-1991 
Volkswagen  Golf  4-Door  Sedans,  as 


originally  manufactured,  conform  to 
many  Federal  motor  vehicle  safety 
standards  in  the  same  manner  as  their 
U.S.  certified  counterparts,  or  are 
capable  of  being  readily  altered  to 
conform  to  those  standards. 

Specifically,  the  petitioner  claims  that 
non-U.S.  certified  1989-1991 
Volkswagen  Golf  4-Door  Sedans  are 
identical  to  their  U.S.  certified 
counterparts  with  respect  to  compliance 
with  Standard  Nos.  102  Transmission 
Shift  Leva- Sequence  *  *  M03 
Defrosting  and  Befogging  Systems.  104 
Windshield  Wiping  and  Washing 
Systems,  105  Hydraulic  Brake  Systems, 
106  Brake  Hoses,  108  Lamps.  Reflective 
Devices  and  Associated  Equipment,  109 
New  Pneumatic  Tires.  113  Hood  Latch 
Systems.  116  Brake  Fluid.  124 
Accelerator  Control  Systems.  201 
Occupant  Protection  in  Interior  Impact, 
202  Head  Restraints,  204  Steering 
Control  Rearward  Displacement,  205 
Glazing  Materials,  206  Door  Locks  and 
Door  Retention  Components,  207 
Seatirtg  Systems,  209  Seat  Beh 
Assemblies,  210  Seat  Belt  Assembly 
Anchorages,  212  Windshield  Retention, 
214  Side  Impact  Protection,  216  Roof 
Crush  Resistance.  219  Windshield  Zone 
Intrusion,  and  302  Flammability  of 
Interior  Materials. 

Additionally,  the  petitioner  states  that 
non-U.S.  certified  1989-1991 
Volkswagen  Golf  4-Door  Sedans  comply 
with  the  Bumper  Standard  found  in  49 
CFR  Part  581. 

Petitioner  also  contends  that  the 
vehicles  are  capable  of  being  readily 
altered  to  meet  the  following  standards, 
in  the  manner  indicated: 

Standard  No.  101  Controls  and 
Displays:  substitution  of  a  lens  marked 
"Brake"  far  a  lens  with  a  noncomplying 
symbol  on  the  brake  failure  indicator 
lamp. 

Standard  No.  110  Tire  Selection  and 
Rims:  installation  of  a  tire  information 
placard. 

Standard  No.  Ill  Rearview  Mirror. 
inscription  of  the  required  warning 
statement  on  the  passenger  side 
rearview  mirror,  or  replacement  of  that 
mirror  with  a  U.S.-model  component. 

Standard  No.  114  Theft  Protection: 
installation  of  a  warning  buzzo' 
microswitch  in  the  steering  lock 
assembly  and  a  warning  buzzer. 

Standard  No.  118  Power  Window 
Systems:  rewiring  of  the  power  window 
system  so  that  the  window  transport  is 
inoperative  when  the  ignition  is 
switched  off. 

Standard  No.  203  Impact  Protection 
for  the  Driver  from  the  Steering  Control 
System:  Petitioner  states  that  the 
installation  of  an  automatic  restraint 


system,  as  detailed  below,  will  satisfy 
the  requirements  of  this  standard. 

Standard  No.  208  Occupant  Crash 
Protection:  (a)  installation  of  a  seat  belt 
warning  buzzer,  (b)  installation  of 
driver's  and  passenger's  side  automatic 
restraint  systems,  identical  to  those 
installed  on  the  vehicle's  U.S.  certified 
counterpart.  The  petitioner  states  that 
the  vehicles  are  equipped  with  Type  II 
seat  belts  in  the  front  and  rear  outboard 
designated  seating  positions,  and  with  a 
Type  I  seat  belt  in  die  rear  center 
designated  seating  position. 

Standard  No.  301  Fuel  System 
Integrity:  installation  of  a  rollover  valve 
in  the  fiiel  tank  vent  line  between  the 
fuel  tank  and  the  evaporative  emissions 
collection  canister. 

The  petitioner  states  that  anti-theft 
devices  and  components  on  non-U.S. 
certified  1989-1991  Volkswagm  Golf  4- 
Door  Sedans  will  be  inspected  and 
replaced,  where  necessary,  to  comply 
with  the  Theft  Preventicm  Standard 
found  in  49  CFR  Part  541,  and  that  all 
body  parts  and  panels  will  be  inspected 
for  conformance  with  the  standard  in 
targeted  areas. 

The  petitioner  also  states  that  a 
vehicle  identification  number  plate 
must  be  affixed  to  the  vehicles  to  meet 
the  requirements  of  49  CFR  Part  565. 

Interested  persons  are  invited  to 
submit  comments  on  the  petition 
described  above.  Comments  should  refer 
to  the  docket  niunber  and  be  submitted 
to:  Docket  Section,  National  Highway 
Traffic  Safety  Administration,  Romn 
5109.  400  Seventh  Street,  SW., 
Washington,  DC  20590.  It  is  requested 
but  not  required  that  10  copies  be 
submitted. 

All  comments  received  before  the 
close  of  business  on  the  closing  date 
indicated  above  will  be  considered,  and 
will  be  available  for  examination  in  the 
docket  at  the  above  address  both  before 
and  after  that  date.  To  the  extent 
possible,  comments  filed  after  the 
closing  date  will  also  be  considered. 
Notice  of  final  action  on  the  petition 
will  be  published  in  the  Federal 
Regisler  pursuant  to  the  authority 
indicated  below. 

Aiithority:  49  U.S.C  30141(aXlNA)  and 
(bXl):  49  CFR  593.8:  deiegatioas  of  authority 
at  49  CFR  1.50  and  501.8. 

Issued  on:  October  20, 1998. 
Marilyeiw  lacahs. 

Director,  Office  of  Vehicle  Safety  Compliance. 
(FR  Doc.  98-28570  Filed  10-23-98: 8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 

Surfac*  Transportation  Board 
[8TB  Docket  No.  AB-33  (8ub-No.  127X)] 

Union  Pacific  Railroad  Company- 
Abandonment  Exomptior>— in  Los 
Angalaa  County.  CA 

Union  Pacific  Railroad  Company  (UP) 
has  filed  a  notice  of  exemption  under  49 
CFR  1152  Subpart  F— Exempt 
Abandonments  and  Discontinuances  of 
Service  and  Trackage  Rights  to  abandon 
and  discontinue  service  over  a  2.2-mile 
line  of  railroad  on  the  Torrance  Branch 
extending  from  milepost  500.67  to  the 
end  of  the  line  at  milepost  502.87  in 
Torrance,  Los  Angeles  County,  CA.  The 
line  traverses  United  States  Postal 
Service  Zip  Code  90501. 

UP  has  certified  that:  (1)  no  local 
traffic  has  moved  over  the  Une  for  at 
least  2  years;  (2)  any  overhead  traffic  on 
the  line  can  be  rerouted  over  other  lines; 
(3)  no  formal  complaint  filed  by  a  user 
of  rail  service  on  the  line  (or  by  a  state 
or  local  government  entity  acting  on 
behalf  of  such  user)  regarding  cessation 
of  service  over  the  line  either  is  pending 
with  the  Surface  Transportation  Board 
(Board)  or  with  any  U.S.  District  Court 
or  has  been  decided  in  favor  of 
complainant  within  the  2-year  period; 
and  (4)  the  requirements  at  49  CFR 

1105.7  (environmental  reports),  49  CFR 

1105.8  (historic  reports),  49  CFR 

1105.11  (transmittal  letter).  49  CFR 

1105.12  (newspaper  publication),  and 
49  CFR  1152.50(d)(1)  (notice  to 
governmental  agencies)  have  been  met. 

As  a  condition  to  this  exemption,  any 
employee  adversely  affected  by  the 
abaindonment  shall  be  protected  under 
Oregon  Short  Une  R.  Co. — 
Abandonment — Goshen,  360  I.CC.  91 
(1979).  To  address  whether  this 
condition  adequately  protects  affected 
employees,  a  petition  for  partial 
revocation  under  49  U.S.C.  10502(d) 
must  be  filed.  Provided  no  formal 
expression  of  intent  to  file  an  ofl^er  of 
financial  assistance  (OFA)  has  been 
received,  this  exemption  will  be 
effective  on  November  25,  1998,  unless 
stayed  p>ending  reconsideration. 
Petitions  to  stay  that  do  not  involve 
environmental  issues,  ■  formal 


expressions  of  intent  to  file  an  OFA 
under  49  CFR  1152.27(c)(2),2  and  trail 
use/rail  banking  requests  under  49  CFR 
1152.29  must  be  filed  by  November  5, 
1998.  Petitions  to  reopen  or  requests  for 
public  use  conditions  under  49  CFR 
1152.28  must  be  filed  by  November  16, 
1998,  with:  Surface  Transportation 
Board,  Office  of  the  Secretary,  Case 
Control  Unit,  1925  K  Street,  N.W., 
Washington,  DC  20423. 

A  copy  of  any  petition  filed  with  the 
Board  should  be  sent  to  applicant's 
representative:  Joseph  D.  Anthofer. 
General  Attorney,  Union  Pacific 
Railroad  Company,  1416  Dodge  Street, 
Room  830,  Omaha.  NE  68179. 

If  the  verified  notice  contains  fJalse  or 
misleading  information,  the  exemption 
is  void  ab  initio. 

UP  has  filed  an  environmental  report 
which  addresses  the  effects  of  the 
abandonment  and  discontinuance,  if 
any,  on  the  environment  and  historic 
resources.  The  Section  of  Environmental 
Analysis  (SEA)  will  issue  an 
environmental  assessment  (EA)  by 
October  30, 1998.  Interested  persons 
may  obtain  a  copy  of  the  EA  by  writing 
to  SEA  (Room  500.  Surface 
Transportation  Board,  Washington,  DC 
20423)  or  by  calling  SEA,  at  (202)  565- 
1545.  Comments  on  environmental  and 
historic  preservation  matters  must  be 
filed  within  15  days  after  the  EA 
becomes  available  to  the  public. 

Environmental,  historic  preservation, 
public  use,  or  trail  use/rail  banking 
conditions  will  be  imposed,  where 
appropriate,  in  a  subsequent  decision. 

Pxirsuant  to  the  provisions  of  49  CFR 
1152.29(e)(2),  UP  shall  file  a  notice  of 
consummation  with  the  Board  to  signify 
that  it  has  exercised  the  authority 
granted  and  fully  abandoned  the  line.  If 
consummation  has  not  been  effected  by 
UP's  filing  of  a  notice  of  consummation 
by  October  26, 1999,  and  there  are  no 
legal  or  regulatory  barriers  to 
consummation,  the  authority  to 
abandon  will  automatically  expire. 

Board  decisions  and  notices  are 
available  on  our  website  at 
•'WWW.STB.DOT.GOV." 

Decided:  October  19.  1998. 


■  The  Board  will  grant  a  stay  if  an  informed 
decision  on  environmental  issues  (whether  raised 
by  a  party  or  by  the  Board's  Section  of 
Environmental  Analysis  in  its  independent 
investigation)  cannot  be  made  before  the 
•xamption's  effective  date.  See  Exemption  of  Out- 


ofSetvice  Rail  Unes.  5  I.CC.2d  377  (1989).  Any 
request  for  a  stay  should  be  Piled  as  soon  as  possible 
so  that  the  Board  may  take  appropriate  action  before 
the  exemption's  effective  date. 

'  Each  offer  of  Hnancial  assistance  must  be 
accompanied  by  the  filing  fee,  which  currently  is 
set  at  $1000.  See  49  CFR  1002.2(fl(2S). 


By  the  Board.  David  M.  Konschnik. 
Director,  Office  of  Proceedings. 
Vernon  A.  WilUans, 
Secretary. 
|FR  Doc  9»-28505  Filed  10-23-98;  8:45  am) 
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UNITED  STATES  INFORMATION 
AGENCY 

Culturally  Significant  Obiacts  Imported 
for  Exhibition  Dalsrminatlons. 

agency:  United  States  Information 
Agency. 

SUMMARY:  Notice  is  hereby  given  of  the 
following  determinations:  Pursuant  to 
the  authority  vested  in  me  by  the  Act  of 
October  19, 1965  (79  Stat.  985,  22  U.S.C. 
2459).  Executive  Order  12047  of  March 
27, 1978  (43  F.R.  13359,  March  29, 
1978).  and  Delegation  Order  No.  85-5  of 
June  27. 1985  (50  F.R.  27393.  July  2. 
1985). 

ACTION:  I  hereby  determine  that  the 
ob)ects  to  be  included  in  the  exhibit 
"Rismbrandt:  Treasures  fi'om  the 
Rembrandt  House,  Amsterdam," 
imported  fit>m  abroad  for  temporary 
exhibition  without  profit  within  the 
United  States,  are  of  cultural 
significance.  These  objects  fire  imported 
pursuant  to  loan  agreements  with  a 
foreign  lender.  I  also  determine  that  the 
temporary  exhibition  or  display  of 
certain  of  the  exhibit  objects  at  the 
Georgia  Museum  of  Art,  Athens, 
Georgia,  from  on  or  about  November  7, 

1998,  to  on  or  about  January  10, 1999, 
the  Mobile  Museum  of  Art,  Mobile, 
Alabama,  irom  on  or  about  January  22, 

1999.  to  on  or  about  March  21,  1999, 
and  the  Taft  Museum,  Cincinnati,  Ohio, 
fixim  on  or  about  April  16, 1999,  to  on 
or  about  June  13, 1999,  is  in  the  national 
interest.  Public  Notice  of  these 
determinations  is  ordered  to  be 
published  in  the  Federal  Register. 

FOR  FURTHER  mFORMATION  CONTACT^:  For 
a  copy  of  the  list  of  exhibit  objects  or  for 
other  information,  contact  Lorie 
Nierenberg,  Assistant  General  Counsel, 
Office  of  the  General  Counsel;  202/61  »- 
6084.  The  address  is  U.S.  Information 
Agency,  301  4tb  St.,  S.W.,  Room  700, 
Washington,  D.C.  20547-0001. 

Dated:  October  22. 1998. 
Lea  )in. 

General  Counsel. 

|FR  Doc.  98-28709  Filed  10-23-98;  8:45  am) 
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Corrections 


FwfanlKagitftf 

VoL  63.  No.  206 

Monday,  October  26,  1998 


This  section  of  the  FEDERAL  REGISTER 
contains  editorial  corrections  of  previously 
published  Presidential,  Rule,  Proposed  Rule, 
and  Notice  documents.  These  corrections  are 
prepared  by  the  Office  of  the  Federal 
Register.  Agency  prepared  corrections  are 
issued  as  signed  documents  aixl  appear  In 
the  appropriaie  document  categories 
elsewtwre  in  the  issue. 


CONSUMER  PRODUCT  SAFETY 
COMMISSION 

[CPSC  Dodut  No.  99-C0002] 

Tha  Naiman  Marcus  Group,  Inc.,  a 
Corporation;  Proviaional  Accaptanca 
of  a  SatHamant  Agraomant  and  Ordar 

Correction 

In  notice  dociunent  98-27990, 
beginning  on  page  55847,  in  the  issue  of 
Monday,  Octc^r  19. 1998,  make  the 
following  correction: 

On  page  55848,  in  the  first  column,  in 
paragraph  4.,  in  the  first  line,  "1998" 
should  read  "1988". 

BNJJNQ  COM  1«0»-01-O 


DEPARTMENT  OF  ENERGY 

Fadaral  Enargy  Raguiatory 
Commission 

[Dockat  No.  RM95-9-003] 

Opan  Access  Sama-tima  Information 
System  (QASIS)  and  Standards  of 
Conduct;  Notica  of  Filing  of  Propoaad 
Slandarda  for  Transmission  Patti 
Naming  and  Raquast  for  Commants 

Correction 

In  notice  document  98-28004, 
appearing  on  page  56022.  in  the  issue  of 
Tuesday.  October  20, 1998,  the  docket 
nimiber  is  added  to  read  as  set  forth 
above. 

MUMQ  COOC  1SM-ai-0 


DEPARTMENT  OF  TRANSPORTATION 
Fadaral  Aviation  Adminiatration 

14  CFR  Parts  107  and  106 

[Dodcet  No.  28850;  AnMndment  No.  107- 
12. 10»-17] 

RIN  2120^032 

Empioymant  History,  Verification  and 
Criminal  History  Records  Check 

Correction 

In  rule  document  98-25210. 
beginning  on  page  51204,  in  the  issue  of 


Thursday,  September  24. 1996,  make 
the  following  corrections: 

1.  On  page  51204.  in  the  third 
column,  in  the  tenth  line  from  the 
bottom,  "that"  should  read  "the". 

2.  On  page  51206,  in  the  first  column, 
in  the  first  fiill  paragraph,  in  the  fourth 
line  from  the  bottom,  "or'  should  read 
"or". 

f  107^1    (CorrscMII 

3.  On  page  51218.  in  the  third 
column.  §  107.31  (c).  in  the  third  line. 
"ccHnpeted"  should  read  "completed". 

4.  On  page  51219.  in  the  third 
column,  in  §  107.31  (hK2),  in  the  first 
line,  "not"  should  read  "no". 

f  10B,33    [CorrMtMQ 

5.  On  page  51222.  in  the  second 
column,  in  §  108.33  (j)(2).  in  the  third 
line,  "(d)"  should  read  "(a)". 

■UMQ  COOC  1Mi-*1-0 


Monday 
October  26,  1998 


Part  II 

Securities  and 

Exchange 

Commission 

17  CFR  Part  201 

Amendment  to  Rule  102(e)  of  the 
Commission's  Rules  of  Practice;  Rnal 
Rule 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

17  CFR  Part  201 

[R«I*SM  Nos.  33-7593;  34-40667;  35- 
26929;  39-2369i  IA-1771 ;  IC-23489:  FIto  No. 
S7-16-98] 

RIN  3235-nAH47 

Amendment  to  Rule  102(e)  of  ttie 
Commission's  Rules  of  Practice 

AGENCY:  Securities  and  Exchange 

Conunission. 

ACTION:  Final  rule. 

SUMMARY:  The  Securities  and  Exchange 
Commission  ("Commission")  is 
adopting  an  amendment  to  Rule  102(e) 
of  the  Commission's  Rules  of  Practice. 
Under  Rule  102(e),  the  Commission  can 
censure,  suspend  or  bar  persons  who 
appear  or  practice  before  it.  The 
amendment  clarifies  the  Commission's 
f  standard  for  determining  when 
accountants  engage  in  "improper 
professional  conduct"  under  Rule 
102(e)(l)(ii). 

EFFECTIVE  DATE:  The  rule  amendment 
will  become  effective  November  25, 
1998. 

FOR  FURTHER  INFORMATION  CONTACT: 
Michael ).  Kigin,  Associate  Chief 
Accountant,  OfHce  of  the  Chief 
Accountant,  at  (202)  942-4400;  or  David 
R.  Fredrickson,  Assistant  General 
Counsel,  Office  of  the  General  Counsel, 
at  (202)  942-0890. 
SUPPLEMENTARY  INFORMATION:  The 
Commission  today  is  adopting  an 
amendment  to  Rule  102(e). ^ 

I.  Executive  Summary 

Under  Rule  102(e)  of  the 
Commission's  Rules  of  Practice,  the 
Commission  can  censure,  suspend  or 
bar  professionals  who  appear  or  practice 
before  it.^  Today,  the  Commission  is 
amending  Rule  102(e)  to  clarify  the 
Commission's  standard  for  determining, 
when  accountants^  engage  in  "improper 
professional  conduct"  under  subsection 
(l)(ii)oftherule. 

The  Commission's  proposal  to  amend 
Rule  102(e)  was  prompted  by  a  recent 
judicial  decision  by  the  U.S.  Court  of 
Appeals  for  the  District  of  Columbia 
Circuit  concerning  the  conduct  of  two 
accountants.  The  court  found  that  the 


Conunission 's  opinions  in  that  case  had 
not  articulated  clearly  the  "improper 
professional  conduct"  element  of  the 
rule.*  To  address  the  court's  concerns, 
the  Commission  published  for  comment 
a  proposed  amendment  to  Rule  102(e) 
on  )une  18.  1998.'  To  give  the  public 
additional  time  to  conunent  on  the 
proposed  amendment,  the  Commission 
extended  the  comment  period  until 
August  20, 1998.« 

'The  proposed  amendment  articulated 
three  types  of  violations  of  applicable 
professional  standards  that  would 
constitute  "improper  professional 
conduct."  The  fmal  rule  amendment 
changes  the  focus  of  these  provisions 
from  types  of  violations  to  types  of 
conduct  that  result  in  violations  of 
applicable  professional  standards. 
Comment  letters  addressing  these 
provisions  generally  supported  two 
parts  of  the  Commission's  proposal:  one, 
knowing  or  intentional  conduct, 
including  reckless  conduct;  and,  two, 
repeated  instances  of  unreasonable 
conduct.  The  Commission  adopts  these 
provisions  in  substantially  the  form  they 
were  proposed. 

Rule  102(e)  proceedings  may  also  be 
based  on  a  third  type  of  conduct: 
"highly  unreasonable  conduct"  that 
results  in  a  violation  of  applicable 
professional  standards  in  circumstances 
in  which  an  accountant  knows,  or 
should  know,  that  "heightened 
scrutiny"  is  warranted.  This  part  of  the 
final  rule  amendment  difliers  from  the 
proposed  amendment.  This  provision 
covers  a  single  instance  of  serious 
misconduct  that  may  not  rise  to  the 
level  of  intentional  or  knowing 
(including  reckless)  conduct.  The 
changes  from  the  proposed  amendment 
emphasize  that  this  provision  appUes 
only  to  deviations  from  professional 
standards — greater  than  ordinary 
negligence  but  less  than  recklessness — 
when  an  accountant  knows  or  should 
know  of  a  heightened  risk.  The  final 
rule  amendment  refers  to  this  situation 
as  "heightened  scrutiny."  The 
differences  between  the  proposed 
amendment  and  the  final  amendment 
are  discussed  in  detail  below. 

The  amendment  is  intended  to  reach 
violations  of  applicable  professional 
standards  that  demonstrate  that  an 
accountant  lacks  competence  to  practice 


>  17  CFR  201.102(e). 

'The  rule  addresses  the  conduct  of  attorney*, 
accountants,  engineers  and  other  professionals  or 
experts  who  appear  or  practice  before  the 
Commission.  17  CFR  201.102(e)(2)  and  (f)(2). 
'  'This  clarification  addresses  the  conduct  of 
accountants  only,  and  is  not  meant  to  address  the 
conduct  of  lawyers,  other  professionals  or  experts 
who  practice  before  the  Conunission. 


«  Checkosky  v.  SEC.  139  F.3d  221  P.C  Cir.  1998) 
VCheckosky  ID. 

'Securities  Act  Release  No.  7546  (June  12, 1998). 
63  FR  33305  (June  18.  1998)  (the  "Proposing 
Release").  In  addition  to  publishing  the  Proposing 
Release  in  the  Federal  Register,  the  Commission 
also  posted  it  on  its  Website.  The  address  of  the 
Commission'^  Website  is  http://www.sec.gov. 

•Securities  Act  Release  No.  7535  (July  IS.  1998). 
63  FR  39054  (July  21.  1998). 


before  the  Commission.  An  accountant 
who  acts  intentionally  or  knowingly, 
including  recklessly,  or  highly 
unreasonably  when  heightened  scrutiny 
is  warranted,  conclusively  demonstrates 
a  lack  of  competence  to  practice  before 
the  Commission.  By  contrast,  when  the 
Commission  brings  a  Rule  102(e) 
proceeding  for  repeated  instances  of 
unreasonable  conduct,  it  will  also  have 
to  find  that  the  conduct  indicates  a  lack 
of  competence. 

The  Commission  received  168 
comment  letters  on  the  proposed 
amendment  to  Rule  102(e).  A  number  of 
commenters,  including  individual 
investors,  institutional  investors,  public 
interest  groups,  officers  and  directors  of 
public  companies,  and  academics, 
supported  the  proposed  amendment. 
Several  certified  public  accountants 
("CPAs")  also  expressed  their  support 
for  the  proposed  amendment.  Most 
other  commenters  supported  at  least 
some  aspects  of  the  proposed 
amendment.  A  substantial  number  of 
CPAs  submitted  letters  that  expressed 
agreement  with  an  August  1998 
memorandum  of  the  American  Institute 
of  Certified  Public  Accoimtants 
("AICPA")  criticizing  certain  aspects  of 
the  proposed  amendment.  Most  of  these 
CPA  commenters  also  expressed  their 
support  for  the  amendment  to  Rule 
102(e)  proposed  in  the  AICPA's  May  7, 
1998  rulemaking  petition.'  In  addition, 
the  five  largest  U.S.  accounting  firms 
and  members  of  interested  committees 
of  the  American  Bar  Association 
submitted  letters  supporting  some,  but 
critical  of  other,  aspects  of  the  proposed 
amendment. 

The  Commission  acted  as 
expeditiously  as  practicable  in  adopting 
this  amendment.  The  Commission 
wants  to  address  promptly  the 
Checkosky  U  court's  concern  that  the 
Commission  had  not  clearly  articulated 
its  standard  for  determining  when 
accountants  engage  in  "improper 
professional  conduct."  Equally 
important,  the  Commission  wants  to 
make  sure  that  its  processes  continue  to 
be  protected,  and  that  the  investing 
public  continues  to  have  confidence  in 
the  integrity  of  the  financial  reporting 
process. 

Accurate  financial  reporting  is  the 
bedrock  of  our  capital  markets. 
Accountants  play  a  vital  role  in  assuring 
issuers'  compUance  with  reporting 
requirements.  The  Commission  wishes 


'On  May  7.  1998.  the  AICPA  submitted  a 
rulemaking  petition  to  the  Commission  proposing  a 
definition  for  "improper  professional  conduct" 
under  Rule  102(e)(l)(ii).  Rulemaking  Petition  by  the 
AICPA  Concerning  Rule  102(e)  ("AICPA 
Rulemaking  PetiUon"),  SEC  File  No.  4-410  (May  7, 
1998). 
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to  underscore  the  importance  of  that 
role  and  the  need  for  accountants  to 
comply  with  the  standards  of  conduct 
applicable  to  members  of  their 
profession.  These  professional  standards 
include  the  overarching  requirement 
that  auditors  exercise  due  care  in  their 
audit  of  a  company's  financial 
statements.  The  Commission  possesses 
broad  authority,  both  imder  the  federal 
securities  laws  and  its  own  rules,  to 
promote  and  enforce  compliance  with 
professional  standards. 

Ride  102(e)  addresses  that  category  of 
professional  conduct  that  threatens 
harm  to  the  Commission's  processes. 
The  rule  was  not  intended  to  cover  all 
forms  of  professional  misconduct.  As 
discussed  below,"  the  Commission  has 
separate  statutory  authority  that  is 
available  lo  address  and  deter 
professional  misconduct  that  is  not 
encompassed  by  Rule  102(e),  as 
amended  in  this  release. 

The  final  rule  amendment  clarifies  the 
Commission's  standard  for  determining 
when  "improper  professional  conduct" 
occurs  under  Rule  102(e)(l)(ii).  The 
amendment  will  allow  the  Commission 
to  bring  the  actions  it  traditionally  has 
brought  imder  Rule  102(e)(l)(ii). 
Moreover,  the  purpose  served  and  the 
relief  provided  by  the  rule  are  forward- 
locddng.  For  these  reasons,  the 
Commission  will  use  this  standard  in  all 
cases  considered  after  the  amendment's 
effective  date,  except  where  a  trial 
before  an  Administrative  Law  Judge  has 
already  commenced,*  regardless  of 
when  the  conduct  in  question  occurred. 

n.  Background 

A.  The  Importance  of  Rule  102(e) 

Under  Rule  102(e).  the  Commission 
can  censure,  suspend  or  bar 
professionals  who  appear  or  practice 
before  it.  Specifically,  pursuant  to  the 
rule,  the  Commission  can  impose  a 
sanction  upon  a  professional  whom  it 
finds,  after  notice  and  an  opportunity 
for  hearing: 

(i)  Not  to  possess  the  requisite 
qualifications  to  represent  others;  or 

(ii)  To  be  lacking  in  character  or  integrity 
or  to  have  engaged  in  unethical  or  improper 
profsssional  conduct;  or 

(iii)  To  have  willfully  violated,  or  willfully 
aided  and  abetted  the  violation  of,  any 


provision  of  the  Federal  securities  laws  or  the 
rules  and  regulations  thereunder.  *° 

The  Commission  adopted  Rule  102(e) 
as  a  "means  to  ensure  that  those 
professionals,  on  whom  the  Commission 
relies  heavily  in  the  performance  of  its 
statutory  duties,  perform  their  tasks 
diligently  and  with  a  reasonable  degree 
of  competence."  *'  Courts  have 
recognized  that  it  is  appropriate  for  the 
Commission  to  use  a  remedial  rule  such 
as  Rule  102(e)  to  encourage 
professionals  to  adhere  to  professional 
standards  and  minimum  standards  of 
competence  when  they  practice  before 
the  Commission.  In  adopting  the  nde. 
the  Commission  did  not  intend  to  add 
an  "additional  weapon"  to  its 
"enforcement  arsenal,"  >'  but  to  protect 
the  integrity  and  quality  of  its  system  of 
securities  regulation  and.  by  extension, 
the  interests  of  the  investing  public. 

B.  The  Important  Role  of  Accountants 

Accountants  play  many  roles  in  the 
Commission's  system  of  securities 
regulation.  One  of  the  most  significant 
roles  is  in  auditing  financial  statements 
filed  with  the  Commission.  This  release 
focuses  particidar  attention  upon  the 
role  of  auditors  in  the  securities 
registration  and  reporting  processes 
imder  the  federal  securities  laws.  The 
amendment,  however,  covers  all 
accountants  who  appear  or  practice 
before  the  Commission.  ^^ 

"Corporate  financial  statements  are 
one  of  the  primary  sources  of 
information  available  to  guide  the 
decisions  of  the  investing  public"** 
Various  provisions  of  the  federal 
securities  laws  require  publicly-held 
companies  to  file  audited  financial 
statements  with  the  Commission.*' 
These  financial  statements  must  be 
audited  by  independent  accountants  in 
accordance  with  generally  accepted 
auditing  standards  ("GAAS").'«  The 
auditor  plans  and  performs  the  audit  to 
obtain  reasonable  assurance  that  the 


•See  discussion  on  p.20. 

*  Where  a  hearing  has  already  conunenced,  an 
Administrative  Law  )udge  may  use  the  Rule  102(e) 
standard  adopted  today  if  such  use  would  not 
unfairly  prejudice  any  party.  The  Administrative 
Law  Judge  may  also  supplement  or  re-open  the 
record,  if  necessary,  to  give  any  party  so  requesting 
the  opportunity  to  provide  particular  evidence  or 
briefing  on  the  Rule  102(e)  standard. 


">17  CFR  201.102(e)(l)(i),  (ii)  and  (iii). 

X  Touche  Boss  «■  Co.  v.  SEC.  609  F.2d  570.  582 
(2d  Cir.  1979). 

"W.  at  579. 

»See  17  CFR  201.102(0(1)  and  (2).  For  example, 
the  Commission  has  brought  Rule  102(e) 
proceedings  against  aocountajats  serving  as  officers 
of  public  companies.  See.  e.g..  In  re  Tetmno. 
Securities  Exchange  Act  of  1934  ("Exchange  Act") 
Release  No.  39485  (Dec  23.  1997),  66  SBC  Ekocket 
494  (Jan.  20, 1998);  In  re  Hersh.  Exchange  Act 
Release  No.  39089  (Sept.  18. 1997).  65  SEC  Docket 
1170  (Oct  14. 1997):  In  re  Bryan.  Kxrhange  Act 
Release  No.  39077  (Sept.  15, 1997),  65  SEC  Docket 
1129(Oct.  14.  1997). 

"  US.  V.  Arthur  Young  6- Co..  465  U.S.  805.  810 
(1984). 

"See,  e.g..  Securities  Act  of  1933  ("Securities 
Act")  Schedule  A  (25)-(27),  15  U.S.C  77aa(25)- 
(27);  Exchange  Act  12(bXl)(D-(L).  15  U.S.C 
78«b)(l)0HL). 

"ReguUtion  S-X.  17  CFR  210.1-O2(d)  (1997). 


financial  statements  are  free  bom 
material  misstatement.  Commission 
regulations  require  the  auditor  to  issue 
a  report  containing  an  opinion  on  the 
financial  statements.*'  The  auditor's 
opinion  states  whether  the  audit  was 
conducted  in  accordance  with  GAAS, 
and  whether  the  financial  statements 
present  fairly,  in  all  material  respects, 
the  financial  position  of  the  company  as 
of  a  specific  date  and  the  results  of  its 
operations  and  its  cash  flows  for  the 
year  (or  other  period)  then  ended,  in 
conformity  with  generally  accepted 
accounting  principles  ("GAAP").** 

Investors  have  come  to  rely  on  the 
accuracy  of  the  financial  statements  of 
public  companies  when  making 
investment  decisions.  Because  the 
Commission  has  limited  resources,  it 
cannot  closely  scrutinize  every  financial 
statement.**  Consequently,  the 
Commission  must  rely  on  the 
competence  and  independence  of  the 
auditora  who  certify,  and  the 
accountants  who  prepare,  financial 
statements.  In  short,  both  the 
Commission  and  the  investing  public 
rely  heavily  on  accountants  to  assure 
corporate  compliance  with  federal 
securities  law  requirements  and 
disclosure  of  accurate  and  reliable 
fjpanrial  information. 

The  Commission  and  the  courts  have 
long  acknowledged  "[t]be  duty  of 
accountants  to  those  wdio  justifiably  rely 
on  [their]  reports."  »  The  AICPA's  Code 
of  Profiessional  Conduct  contains  the 
strong  statement  that  "{tlhose  who  rely 
on  certified  public  accountants  expect 
them  to  disdiarge  their  responsibilities 
with  integrity,  <5>)ectivity,  due 
professicmal  care,  and  a  genuine  interest 
in  serving  the  public."  '*  Due  care 
requires  auditws  to  discharge  their 
responsibilities  with  competence  and 
diligence  and  consistent  with  the 
profession's  responsibility  to  the  public 
Moreover,  GAAS  requires  that  "due 
professional  care"  be  exercised  in  the 
performance  of  audits.^^  Accountants 
who  issue  audit  and  other  reports  speak 
to  investors,  publicly  representing  that 
the  accounting  and  auditing  standards 
of  the  accounting  profession  have  been 
followed.  23  An  incompetent  accountant 
can  damage  the  Commission's  processes 


"SeeRaguUtiinS-X.  17  CFR  210.2-02  (1997). 

'•Jd. 

••See  Touche  Boss.  609  F.2d  at  580-81. 

"In  re  Carter.  Exchange  Act  Release  No.  17595 
(Feb.  28. 1981).  22  SEC  Docket  292,  298  (Mar.  17. 
1981).  Cf.  Arthur  Young.  465  U.S.  at  817-18. 

»  AICPA  Proiessional  Standards.  Vol.  2  ET 
section  53.03  (1997). 

"AICPA  Professional  Sundards.  Vol.  lAU    — 
section  230.01  (1997). 

"See  Qufer.  22  SEC  Docket  at  298. 
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and  erode  investor  confidence  in  our 
markets.'* 

C.  The  "Improper  Professional 
Conduct"  Standard  Applied  to 
Accountants 

The  Court  of  Appeals  in  Checkosky  11 
criticized  the  Commission  for  not 
clearly  articulating  in  that  case  when  an 
accountant  would  be  deemed  to  have 
engaged  in  "improper  professional 
conduct"  under  Rule  102(e)(l)(ii).  The 
amendment  adopted  today  addresses 
this  concern  by  specifying  three  types  of 
conduct  that  constitute  "improper 
professional  conduct."  The  Commission 
believes  that  a  finding  of  "improper 
professional  conduct"  under  Rule  102(e) 
is  warranted  only  when  an  accountant 
lacks  competence  ''to  practice  before 
the  Commission. 

Rule  102(e)(l)(ii)  has  been  an  efliective 
remedial  tool  because  it  covers  a  range 
of  conduct  that  demonstrates  that  a 
professional  is  a  future  threat  to  the 
Commission's  processes.'"  Accountants 
who  engage  in  intentional  or  knowing 
conduct,  which  includes  reckless 
conduct,  clearly  pose  this  type  of  future 
threat.  Accountants  who  engage  in 
certain  specified  types  of  negligent 
conduct  also  can  pose  such  a  futiue 
threat. 

Rule  102(e)(l)(ii)  is  not  meant, 
however,  to  encompass  every 
professional  misstep.'^  A  single 
judgment  error,  for  example,  even  if 
unreasonable  when  made,  may  not 
indicate  a  lack  of  competence  to 
practice  before  the  Commission  and, 
therefore,  may  not  pose  a  future  threat 
to  the  Commission's  processes  sufficient 
to  require  Commission  action  under 
Rule  102(e)(l)(ii).'« 


M"Iii  our  complax  society  the  •ccountant't 
cartificale  *  *  *  can  be  iiutrumenls  for  inflicting 
pecuniary  loes  more  potent  than  the  chiwi  or  the 
crowbar."  U.S.  v.  Benjamin.  328  F.2d  854.  863  (2d 
Cir.),  cert  denied.  377  U.S.  953  (1964). 

"By  "competence"  the  Commission  means  not 
|u*t  technical  skills,  but  also  an  accountant's 
willingnais  and  ability  to  adhere  to  professional 
standards,  including  standards  of  honesty  and  fair 
dealing. 

*•  Carter.  22  SEC  Docket  at  207.  Because  the 
purpose  of  Rule  t02(eHl)(il)  is  to  address  conduct 
that  demonstrates  a  future  threat  to  the 
Commission's  processes,  the  rule  is  remedial  and 
not  punitive  in  nature. 

"  As  Commissioner  Johnson  has  noted: 

A  professional  often  must  make  difTicult 
decisions,  navigating  through  complex  statutory 
and  regulatory  requirements,  and  in  the  case  of 
accountants,  complying  with  jCAASj  and  applying 
(GAAP).  These  determinations  require  the 
application  of  independent  ptrofessional  judgment 
and  sometimes  involve  matters  of  Tint  impression. 

In  re  Checkotky.  Exchange  Act  Release  No.  38183 
Oan.  21, 1997).  63  SEC  Docket  1948,  1976  (Feb.  18. 
1997)  Oohnaon,  Comm'r.  dissenting),  nv'd 
Oteckotkya. 

**Sucfa  an  error,  however,  may  violate  applicable 
proiMaional  standards.  For  example,  the  AICPA's 


The  Commission  believes  that  a  single 
judgment  error  that  was  highly 
unreasonable  and  made  in 
circumstances  warranting  heightened 
scrutiny,  however,  conclusively 
demonstrates  a  lack  of  competence  to 
practice  before  the  Commission.'" 
Repeated  judgment  errors  may  also 
indicate  a  lack  of  competence. 
Therefore,  if  the  Commission  finds  that 
an  accoimtant  acted  unreasonably  in 
more  than  one  instance  (each  time 
resulting  in  a  violation  of  applicable 
professional  standards),  and  that  this 
conduct  indicates  a  lack  of  competence, 
that  accoimtant  engaged  in  improper 
professional  conduct  under  the  standard 
adopted  today.*** 

Tne  Commission  does  not  seek  to  use 
Rule  102(e)(l)(ii)  to  establish  new 
standards  for  the  accounting  profession. 
The  rule  itself  imposes  no  new 
professional  standards  on  accountants. 
Accountants  who  appear  or  practice 
before  the  Commission  are  already 
subject  to  professional  standards. 
Indeed,  the  Commission  will  only  bring 
Rule  102(e)(l)(ii)  proceedings  against 
accountants  who  violate  applicable 
professional  standards  in  circiunstances 
that  demonstrate  their  lack  of 
competence  to  practice  before  the 
Commission.*' 

m.  Diaciusion  of  Amendment 

A.  The  Final  Rule 

The  amendment  specifies  three  types 
of  conduct  that  constitute  "improper 
professional  conduct"  under  Rule 
102(e)(l)(ii).  The  amendment  states: 

(iv)  With  respect  to  persons  licensed  to 
practice  as  accountants,  "improper 
professional  conduct"  under 
$  201. 102(e)(l)(ii)  means: 

(A)  Intentional  or  knowing  conduct, 
including  reckless  conduct,  that  results  in  a 
violation  of  applicable  professional 
standards;  or 

(B)  Either  of  the  following  two  types  of 
negligent  conduct: 

(1)  A  single  instance  of  highly 
unreasonable  conduct  that  results  in  a 
violation  of  applicable  professional  standards 


Code  of  Professional  Conduct  and  GAAS  require 
accountants  to  exercise  due  care.  In  addition,  such 
an  error  may  result  in  a  violation  of  the  federal 
securities  la%vs.  See  discussion  at  p.  20.  In  either 
event,  the  person  committing  such  an  error,  though 
not  subject  to  discipline  under  Rule  102(e),  would 
be  exposed  to  the  sanctions  available  under  those 
other  provisions. 

"See  Section  ni.Cl  below. 

M  See  Section  UI.C2  below. 

>'  Under  Rule  102(e).  the  Commission  has  other 
authority  to  protect  the  integrity  of  its  processes 
from  persons  who  pose  a  threat  of  future  harm  to 
those  processes.  For  example,  the  Commission  may 
censure,  suspend  or  bar  persons  who  the 
Commission  finds  "not  to  possess  the  requisite 
qualifications  to  represent  others."  17  CFIt 
201.102(e)(lMi). 


in  circumstances  in  which  an  accountant 
knows,  or  should  know,  that  heightened 
scrutiny  is  warranted. 

(2)  Repeated  instances  of  unreasonable 
conduct,  each  resulting  in  a  violation  of 
applicable  professional  standards,  that 
indicate  a  lack  of  competence  to  practice 
before  the  Commission. 

Each  section  of  the  final  rule 
amendment  refers  to  a  violation  of 
"applicable  professional  standards."  *' 
The  term  "applicable  professional 
standards"  primarily  refers  to  GAAP, 
CAAS,  the  AICPA  Code  of  Professional 
Conduct,  and  Commission  regulations. 
Also  included  are  generally  accepted 
standards  routinely  used  by  accountants 
in  the  preparation  of  statements, 
opinions,  or  other  papers  filed  with  the 
Commission. 

The  term  "applicable  professional 
standards"  is  broad  enough  to 
accommodate  changes  in  the  body  of 
professional  guidance  routinely  used  by 
accoimtants.  For  example,  should 
international  accounting  standards  be 
adopted,  they  would  become  part  of 
accepted  professional  guidance. 
Likewise,  pronouncements  of  the 
Independence  Standards  Board,  or  other 
bodies  yet  to  be  established,  would 
come  to  form  part  of  the  professional 
guidance  that  accountants  routinely  use. 
As  the  AICPA  concluded,  the  term 
"applicable  professional  standards"  is 
one  "that  professionals  are  generally 
familiar  with  and  can  imderstand."  ** 

B.  Intentional  or  Knowing  Conduct, 
Including  Reckless  Conduct 

Subparagraph  (A)  of  the  amendment 
defines  "improper  professional 
conduct"  to  include  the  most  blatant 
violations  of  applicable  professional 
standards.  The  Commission  consistently 
has  used  Rule  102(e)  proceedings  to 
address  these  types  of  violations  of 
applicable  professional  standards.** 

'The  Commission  is  adopting 
subparagraph  (A)  of  the  amendment  in 


"The  final  rule  amendment  will  not  change  the 
Commission's  practice  of  bringing  Rule  102(e) 
proceedings  against  accountants  who  lack 
independence.  See,  e.g..  In  re  Goodbread,  Exch.  Act 
Rel.  No.  38035  (Dec.  12. 1996).  SEC  Accounting 
Rules  (Current  Binder!  (CCH)  1 5.061  (Mar.  1997); 
In  re  lommazzo.  Exch.  Act  Rel.  No.  30733  (May  22, 
1992).  Accounting  Series  Releases,  (1991-95 
Transfer  Binder)  Fed.  Sec.  L  Rep.  (CCH)  1 73,844 
(July  19,  1995). 

>' Comment  Letter  of  Richard  I.  Miller.  General 
Counsel  k  SecreUry,  AICPA,  at  9  (Aug.  20.  1998) 
( "AICPA  Comment  Letter"). 

**  See.  e.g..  In  re  Finkel.  Securities  Act  Release 
No.  7401  (Mar.  12,  1997).  64  SEC  Docket  103  (Apr. 
8.  1997):  In  re  Boston.  Exchange  Act  Release  No. 
35840  (June  13.  1995).  59  SEC  Docket  1650  (July  11. 
1995);  In  re  F.C.  Masquelette  S-  Co..  Accounting 
Series  Release  No.  68. 11937-1982  Transfer  Binder] 
Fed.  Sec.  L.  Rep.  (CCH),  1 72.087  (June  30,  1982); 
In  re  Weiner.  Exchange  Act  Rel.  No.  14249  (Dec.  12. 
1977).  13  SEC  Docket  1113  (Dec.  27. 1977). 
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substantially  the  same  form  as  it  was 
proposed.  Almost  all  commenters 
expressed  support  for  subparagraph  (A) 
of  the  proposed  amendment.  Clearly,  an 
accountant  who  intentionally  or 
knowingly,  including  recklessly, 
violates  the  professional  standards 
conclusively  demonstrates  a  lack  of 
competence  to  appear  before  the 
Commission.  Accountants  who  engage 
in  this  type  of  misconduct  pose  a  future 
threat  to  the  Commission's  processes. 

The  Commission  also  requested 
comments  on  what  definition  of 
"recklessness"  is  most  appropriate. 
Several  commenters  suggested  that  the 
Commission  adopt  a  definition  of 
"recklessness"  used  in  cases  brought 
under  Section  10(b)  and  Rule  lOb-5  of 
the  Securities  Exchange  Act.*^  Although 
the  standards  of  professional  practice 
are  not  fraud  based,  the  Commission 
agrees  that,  for  purposes  of  consistency 
under  the  federal  securities  laws, 
"recklessness"  in  subparagraph  (A)  of 
the  rule  amendment  should  mean  the 
same  thing  as  courts  have  defined 
"recklessness"  to  mean  imder  the 
antifraud  provisions.  "Recklessness" 
tmder  the  antifraud  provisions  "is  not 
merely  a  heightened  form  of  ordinary 
negligence;  it  is  an  'extreme  departure 
frt>m  the  standards  of  ordinary  care, 
*  *  *  which  presents  a  danger  of 
misleading  buyers  or  sellers  that  is 
either  known  to  the  [actor]  or  is  so 
obvious  that  the  actor  must  have  been 
aware  of  it.' "  *"  This  recklessness 
standard  is  a  lesser  form  of  intent.*' 

C.  Two  Specific  Types  of  Negligent 
Conduct 

The  final  rule  amendment  also  covers 
two  specific  types  of  negligent  conduct 
that  result  in  violations  of  applicable 
professional  standards.**  The 


"  See,  e.g..  Comment  Letter  of  Ernst  k  Young 
LLP.  at  19-20  (Aug.  20, 1998)  ("Ernst  k  Young 
Comment  Latter"):  AICPA  Comment  Letter,  at  8. 

^SECv.  Steadman.  967  F.2d  636.  641  (D.C  Cir. 
1992)  (ellipsis  in  original)  (quoting  Sundstrand 
Corp.  V.  Sun  Chemical  Corp.,  553  F.2d  1033. 1045 
(7th  Cir.).  cert,  denied.  434  U.S.  875  (1977)):  see 
also  Potts  V.  SEC,  151  F.3d  810  (8th  Cir.  1998) 
(finding  recklessness  under  the  Steadman  standard 
in  a  Rule  102(e)  proceeding). 

"  See  Emtt  6-  Ernst  v.  Hochfelder,  425  U.S.  185. 
193-94  11.12  (1976);  see  alto  Steadman,  967  F.2d  at 
641. 

"In  other  instances,  the  federal  securities  laws 
expressly  subject  auditors  to  liability  without 
requiring  intentional  misconduct.  For  example,  the 
Supreme  Court  has  recognized  that  section  11 
allows  recovery  for  "negligent  conduct."  Herman  &■ 
Maclean  v.  Huddleston.  459  U.S.  375,  384  (1983). 
referring  to  Ernst  fr  Ernst  v.  Hochfelder.  425  U.S. 
185,  210  (1976).  See  also  Securities  Act  section 
17(a)  (2)  k  (3).  15  U.S.C.  77q(a)(2)  ft  (3):  Aaron  v. 
SEC,  446  U.S.  680  (1980).  In  addition,  section  21C 
of  the  Exchange  Act  imposes  liability  when  a 
person  is  a  "cause"  of  a  violation  "due  to  an  act 
or  omission  the  person  knew  or  should  have  known 


Commission  believes  that  a  negligent 
auditor  can  do  just  as  much  harm  to  the 
Commission's  processes  as  one  who  acts 
with  an  improper  motive.*'  For  this 
reason,  the  Commission  has  brought 
Rule  102(e)  proceedings  based  on 
negligent  conduct.*" 

The  Couirt  of  Appeals  in  Checkosky  II 
faulted  the  Commission  for  not 
articulating  with  specificity  when 
negligent  conduct  by  an  accountant 
constitutes  "improper  professional 
conduct."*^  The  final  rule  amendment 
provides  this  specificity.  Subparagraph 
(B)  of  the  amendment  defines  "improper 
professional  conduct"  to  include  two 
specific  types  of  negligent  conduct: 

(1)  A  sii^e  instance  of  highly 
unreasonable  conduct  that  results  in  a 
violation  of  applicable  professional  standards 
in  circumstances  in  which  an  accountant 
knows,  or  should  know,  that  heightened 
scrutiny  is  warranted. 

(2)  Repeated  instances  of  unreasonable 
conduct,  each  resulting  in  a  violation  of 
applicable  professional  standards,  that 
indicate  a  lack  of  competence  to  practice 
before  the  Commission. 

1.  Highly  Unreasonable  Conduct 

The  "highly  unreasonable"  standard 
in  subparagraph  (B)(1)  of  the  final  rule 
amendment  is  an  intermediate  standard, 
higher  than  ordinary  negligence  but 
lower  than  the  traditional  definiticm  of 
recklessness  used  in  cases  brought 
imder  Section  10(b)  and  Rule  lOb-S  of 
the  Exchange  Act.«'  The  "highly 
unreasonable"  standard  is  an  objective 
standard.  The  conduct  at  issue  is 


would  cootributa  to  such  violation."  15  U.S£. 
78U-3. 

'•The  AICPA  Rulemaking  Petition  would  define 
improper  professional  conduct  in  a  manner  that 
includes  a  knowing  violation  and  a  conscious  and 
deliberate  disregard  of  the  professional  standards, 
as  well  as  a  course  or  pattern  of  misconduct.  The 
amendment  adopted  today  by  the  Cotnmisaion. 
similar  to  the  AICPA  Rulemaking  Petition,  subjects 
accountants  who  engage  in  knowing  miaoooduct  as 
«<rell  as  a  course  or  pattern  of  miacooduct  to  Rule 
102(eXl)(ii)  proceedings.  The  amendment  adopted 
today  inclu<tes  two  specific  types  of  negligent 
conduct  The  Commiaaion  believes  that  the  public 
interest  will  he  better  served  by  its  broader 
definition  of  "improper  professional  conduct" 

*'See.  eg..  In  re  Gotthilf.  Exchange  Act  Release 
No.  33949  (April  21,  1994).  56  SEC  Docket  1543 
(May  10, 1994).  See  also  Danna  v.  SEC.  No.  C-93- 
4158  (CW),  1994  WL  315877  (N.D.  Cal.  Feb.  8. 
1994). 

*>  Checkosky  B.  139  F.3d  at  224. 

*'The  Commission  notes  that  several  cases 
interpreting  the  antifraud  provisions  of  the  federal 
securities  laws  use  the  phrase  "highly 
uiueasonable"  as  part  of  the  definition  of 
recklessness.  See.  e.g..  Sundstrand.  553  F.2d  at 
1045.  The  Commission  does  not  mean  to 
incorporate  that  case  law  by  using  the  term  "highly 
unreasonable"  in  this  context.  This  release  defines 
the  "highly  unreasonable"  standard — an 
intermediate  standard  higher  than  ordinary 
negligence  and  lower  than  recklessnes»— with  care 
and  precision.  The  "highly  unreasonable"  standard 
adopted  today  is  not  scienter-baaed. 


measured  by  the  degree  of  the  departure 
from  professional  standards  and  not  the 
intent  of  the  accoimtant.  The 
Commission  believes  that  subparagraph 
(B)(1)  describes  conduct  that  poses  a 
threat  of  future  harm  to  the 
Commission's  processes  and 
conclusively  demonstrates  that  the 
accountant  lacks  competence  to  practice 
before  it. 

The  proposed  rule  referred  to 
"unreasonable"  conduct.**  The 
definition  the  Commission  adopts  today 
includes  a  higher  standard.  The  final 
standard  reflects  the  Commission's 
conclusion  that  a  single  judgment  error, 
even  if  imreasonable  when  made,  may 
not  indicate  a  lack  of  competence  to 
practice  before  the  Commission  and, 
therefore  may  not  pose  a  future  threat  to 
the  Commission's  processes  sufficient  to 
impose  remedial  sanctions.  The 
Commission  neither  accepts  nor 
condones  unreasonable,  or  negligent, 
accounting  or  auditing  errors.  To  the 
contrary,  such  errors  could  undermine 
accurate  financial  reporting.  Moreover, 
the  Commission  possesses  authority, 
wholly  independent  of  Rule  102(e),  to 
address  and  deter  such  errors  through 
its  enforcement  of  provisions  of  the 
federal  securities  laws  that  impose 
liability  on  persons,  including 
accountants,  far  negligent  cooducL** 

Many  commoiters  objected  to  the 
"unreasonable"  fonnulation  in  this 
subparagraph  of  the  proposed  rule  or 
suggested  changes  to  this  subparagnf^. 
Some  CPAs  and  other  commenters,  far 
example,  expressed  concern  that  the 
"unreasonable"  formulation  made 
accountants  unfairly  vulnerable  and 
liable  for  acts  of  "simple  negUgenoe" 
and  errors  in  judgment.*'  These 
conunenters  maintained  that  such  a 
standard  could  restrict  accountants' 
exercise  of  their  best  independent 
judgment,  thereby  operating  to  the 


**In  (act.  the  proposed  rule  referred  to  "lain 
unreasonable  violatiotL"  At  least  one  commeoter 
correctly  pointed  out  that  this  formulation  implies 
thare  may  be  "teasooable"  violations  of 
professional  ■*»'«<*«"*'  Comment  Latter  of  K. 
Michael  Conaway  (Aug.  20.  1998).  To  eliminate  this 
misconception,  and  to  focus  on  individual 
competence,  the  final  rule  refers  to  " unreasonable 
conduct."  not  "violations." 

**  See.  e4..  Securities  Act  section  17(aK2)  a  (31. 
15  U.S.C  77q(aX2)  *  (3);  Exchange  Act  section  2lC 
IS  U.S.C  78u-3;  tee  alio  Securities  Act  section  11. 
15  U.S.C  77k.  Accountants  also  may  be  liable  for 
negligent  conduct  under  the  laws  of  various  states, 
and  subject  to  sanction  by  state  accounting  boards, 
tee.  e.^.,  Fla.  Admin.  Code  Ann.  r.  61H1-36.004 
(1998). 

«*  AICPA  Comment  Letter,  at  lS-16:  Comment 
Letter  of  Arthur  Andersen  LLP.  at  5  (Aug.  17. 1998) 
("Arthur  Andersen  Comment  Letter"):  Comment 
Letter  of  Robert  K.  Elliott.  Partner.  KPMG  Peat 
Marwick  LLP,  at  10-12  (Aug.  20.  1996)  ("KPMG 
Peal  Marwick  Comment  Letter). 
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detriment  of  the  financial  reporting 
system.** 

Creating  an  undue  fear  that  an 
isolated  error  in  judgment  would  result 
in  a  102(e)  proceeding  could  be 
counterproductive  in  some  limited 
instances.*'  These  concerns  are 
eliminated  as  to  Rule  102(e),  or  at  least 
alleviated,  by  raising  the  threshold  for 
improper  professional  conduct  from  one 
instance  of  "unreasonable"  conduct  to 
one  instance  of  "highly  unreasonable" 
conduct.  Subparagraph  (B)(1)  of  the 
final  rule  amendment  does  not  permit 
the  Commission  to  evaluate  actions  or 
judgments  in  the  stark  light  of 
hindsight,  but  focuses  instead  on  what 
an  accountant  knew,  or  should  have 
known,  at  the  time  an  action  was  taken 
or  a  decision  was  made.  Indeed,  three  of 
the  five  largest  accounting  firms — who 
expressed  concern  that  the 
"unreasonable"  formulation  would  chill 
accountants"  use  of  their  best 
judgment — suggested  that  the 
Commission  could  appropriately  adopt 
a  "highly  unreasonable"  formulation.*" 
And.  as  one  conunenter  pointed  out, 
most  state  licensing  provisions  include 
a  "gross  negligence"  standard.*' 


<*Mo*t  invMtora  and  umts  of  financial 
ttatemanu.  however,  diugreed.  See  Comment 
Letter  of  Peter  C.  Clapman.  Senior  Vice  Preaident 
and  Chief  Counaal,  Inveatmenta.  TIAAOIEF,  at  4 
(July  16.  1996):  Comment  Letter  of  |oih  S.  Weaton. 
Chairman  of  the  Board.  Automatic  Data  Procesaing, 
Inc.  (Aug.  24. 1996)  ("Weaton  Comment  Letter"): 
Comment  Latter  of  Dr.  John  H.  Nugent  (Aug.  11, 
1996)  ("Nugent  Comment  Latter"):  Comment  Letter 
of  Kurt  N.  Schacht,  Chief  Legal  OfGcer,  State  of 
Wiaconaio  Invettment  Board,  at  1  (July  20.  1996): 
Comment  Letter  of  Laurence  A^Tiacb,  Co-Chairman 
of  the  Board  and  Co.Chief  Executive  Officer.  Loews 
Corporation  (July  A.  1996):  Comment  Letter  of 
Steven  Alan  Bennett,  Senior  Vice  Prviident  and 
Canaral  Counael,  Banc  One  Corporation,  at  2  {])fiy 
21, 1996).  Moreover,  commenter*  from  one  state 
board  of  accountancy  supported  the  proposed 
standard.  Comment  Letter  of  Martha  P.  Willis. 
Division  Director,  State  of  Florida.  Department  of 
Buainaaa  and  Proieaaional  Regulation  (Aug.  21. 
1998). 

*'  However,  aucb  an  error  could  have  legal 
conaequencea.  See  diicusaion  on  p.  20. 

**Comment  Letter  of ).  Michael  Cook,  Chairman 
and  Chief  Executive  OfTicer,  and  Phillip  R.  Rotner, 
General  Counsel,  Deloitte  k  Touche  LLP.  at  6 
("Deloitte  k  Touche  Comment  Letter"):  Ernst  k 
Young  Comment  Letter,  at  24:  Comment  Letter  of 
PricawaterhousaCoopera,  at  7  (Aug.  20.  1998) 
("PricewaterhouseCoopers  Comment  Latter"). 

**Comment  Letter  of  Wayne  A.  Kolins,  National 
Director  of  Accounting  and  Auditing,  BDO  Seidman 
LLP,  at  9  (Aug.  19,  1906)  (citing  Uniform 
Accounting  Act  section  10(5)).  The  Commiasion  is 
not  adopting  a  "groaa  negligence"  standard  because 
courta  have  not  interpreted  the  term  uniformly.  The 
Commiaaion  does  not  want  to  adopt  a  standard  that 
haa  already  been  subject  to  varying  interpretations.  " 
Faimaaa  to  accountants  and  sound  public  policy  is 
furthered  by  using  new  terminology — the  "highly 
unnaaonabla"  standard — which  is  deHned  in  this 
relaaae  with  praciaion  and  clarity.  However,  the 
term  "groaa  oagliganca"  is  often  used — like  the 
Cooimiaaion's  uaa  of  the  phrase  "highly 
unraaaonable" — aa  an  intermediate  standard 
between  ordinary  negligence  and  recklesaness. 


Some  conunenters  questioned 
whether  raising  the  standard  above 
ordinary  negligence  was  consistent  with 
the  purpose  of  Rule  102(e)(l)(ii)  to 
protect  the  integrity  of  the 
Commission's  processes.**'  These 
commenters  strongly  argued  that  a 
negligence  standard  is  needed  because 
acciuvte  financial  statements  are 
essential  to  the  investment  decision- 
making process  and  auditors  play  a 
critical  role  in  maintaining  investor 
confidence  in  the  reliability  of  financial 
statements.*^  The  heightened  standard 
of  "highly  unreasonable"  strikes  the 
appropriate  balance  between  the 
Commission's  need  to  protect  its 
processes  and  accountants'  ability  to 
exercise  judgment.  In  the  Commission's 
view,  the  balance  is  appropriate  in  pari 
because  of  the  avaifability  of  remedies 
other  than  Rule  102(e)  to  address 
ordinary  negligence.  The  final  rule 
amendment,  therefore,  is  fully 
consistent  with  the  remedial  purposes 
of  Rule  102(e). 

The  final  rule  amendment  provides 
that  the  Commission  will  bring  cases 
under  subparagraph  (B)(1)  only  when  an 
accountant  knows  or  should  know  that 
heightened  scrutiny  is  appropriate.  The 
"heightened  scrutiny"  provision  is  also 
an  objective  standard.  Again,  the 
touchstone  is  the  reasonable  accoimtant. 
"Heightened  scrutiny"  would  be 
warranted  when  matters  are  important 
or  material,  or  when  warning  signals  or 
other  factors  should  alert  an  accountant 
of  a  heightened  risk.*'  or  as  set  forth  in 
applicable  professional  standards.*^ 
Siecause  of  the  importance  of  an 
accountant's  independence  to  the 
integrity  of  the  financial  reporting 
system,  the  Commission  has  concluded 
that  circumstances  that  raise  questions 
about  an  accountant's  independence 
always  merit  heightened  scrutiny. 
Therefore,  if  an  accountant  acts  highly 
unreasonably  with  respect  to  an 
independence  issue,  that  accountant  has 
engaged  in  "improper  professional 
conduct." 


"Weaton  Comment  Letter:  Comment  Letter  of 
William  B.  Patterson.  Director.  OfTice  of 
InvestmenU,  AFL-QD,  at  2  (Aug.  10.  1996)  ("AFI^ 
QO  Comment  Letter"):  see  also  Comment  Letter  of 
Patricia  D.  McQueen.  Vice  President.  Advocacy. 
Financial  Reporting  k  Disclosure,  and  Jonathan ). 
Stokes,  Vice  President,  Professional  Conduct 
Program.  Association  for  Investment  Management 
and  Research,  at  3  (Aug.  16,  1996). 
^    "See  Weston  Comment  Letter:  AFL-CIO 
Conunenl  Letter,  at  2:  Nugent  Comment  Letter: 
BancOne  Comment  Letter,  at  2:  TIAA-CREF 
Comment  Letter,  at  3. 

"See.  e.g..  In  re  Hope.  Accounting  and  Auditing 
Enforcement  Releaae  No.  109A  (Aug.  6.  1986),  36 
SEC  Docket  663,  750-55  (Sept.  10,  1966). 

"Cf  AJCPA  Professional  Standards.  VoL  1  AU 
sections  312  and  316  (1997). 


The  proposed  amendment  focused  on 
conduct  presenting  "a  substantial  risk, 
which  is  either  known  or  should  have  - 
been  known."  of  making  a  document 
filed  with  the  Commission  "materially 
misleading."  At  least  one  commenter 
questioned  whether  the  phrase  was 
overbroad.**  Other  commenters 
correctly  noted  that  the  Commission's 
standard  should  not  depend  on  the 
impact  of  a  violation  on  financial 
statements  filed  with  the  Commission.** 
The  proper  focus  should  be  on  the 
conduct  itself,  rather  than  on  the  risk  of 
harm  posed  by  the  conduct.** 

This  change  from  the  proposed  rule 
amendment  is  consistent  with  the 
purpose  of  Rule  102(e)(l)(ii)  to  protect 
the  Commission's  processes  from 
accountants  who  lack  competence  to 
appear  before  it.  The  final  rule 
amendment  addresses  this  issue  by 
focusing  on  the  behavior  of  an 
accountant  under  the  facts  and 
circumstances  presented  at  the  time. 
The  standard  does  not  permit  judgment 
by  hindsight,  but  rather  compares  the 
actions  taken  by  an  accountant  at  the 
time  of  the  violation  with  the  actions  a 
reasonable  accountant  should  have 
taken  if  faced  with  the  same  situation. 

One  commenter  stated  that  filing  a 
materially  false  or  misleading  document 
with  the  Commission  should  be  a 
"threshold  requirement"  for  a  finding  of 
improper  professional  conduct.*'  The 
Commission  disagrees.  The  Commission 
does  not  need  to  show  that  the 
accoimtant's  behavior  actually  caused 
harm;  an  accoimtant  can  demonstrate  a 
lack  of  competence  even  if  his  conduct 
did  not  result  in  the  filing  of  a  false  or 
misleading  document.  An  auditor  who 
fails  to  audit  properly  under  GAAS — 
whether  recklessly  or  highly 
unreasonably — should  not  be  shielded 
because  the  audited  financial  statements 
fortuitously  turn  out  to  be  accurate  or 
not  materially  misleading.  For  example, 
the  financial  statements  of  a  large 
company's  subsidiary  that  have  been 
audited  by  an  accountant  who  acted 
recklessly  or  highly  unreasonably  in 
violation  of  GAAS  may  not  be  material 
to  the  consolidated  financial  statements 
filed  by  the  company  with  the 
Commission.  In  that  situation,  the 


'^PricewaterhouseCoopers  Comment  Letter,  at  S. 
See  also  AICPA  Comment  Letter,  at  17. 

''Comment  Letter  of  John  M.  Liftin,  Chair. 
Committee  on  Federal  Regulation  of  Securities,  and 
Richard  H.  Rowe,  Chair,  Committee  on  Law  and 
Accounting,  ABA  Section  of  Business  Law,  at  12 
(Aug.  19,  1996). 

>•  See  Comment  Letter  of  William  T.  Allen,  at  3 
(July  10, 1996)  ("Allen  Comment  Letter") 
(suggesting  this  approach). 

"  PricewaterhouseCoopers  Comment  Letter,  at  5. 
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accountant  has  demonstrated  a  lack  of 
competence. 

Some  commenters  contended  that  the 
Commission  should  not  have  special 
rules  for  accountants.  These 
conunenters  claimed  further  that,  when 
compared  to  the  standard  applied  to 
lawyers,  the  proposed  rule 
"discriminates"  against  accountants.*" 
As  explained  earlier,  the  amendment  to 
Rule  102(e)  focuses  on  accountants  in 
response  to  the  CheckoskyU  decision 
and  the  need  to  assure  the  protection  of 
the  Commission's  financial  reporting 
process.  As  noted,  this  release  does  not 
address  the  conduct  of  lawyers. 

2,  Repeated  Instances  of  Unreasonable 
Conduct 

Subparagraph  B(2)  of  the  final  rule 
amencunent  addresses  "(rjepeated 
instances  of  luireasonable  conduct,  each 
resulting  in  a  violatitm  of  applicable 
professional  standards,"  Repeated 
instances  of  unreasonable  conduct  by  an 
accountant,  each  resulting  in  a  violation 
of  applicable  professional  standards, 
can  damage  both  the  Commission's 
processes  and  investor  confidence  in  the 
integrity  of  financial  statements.  Most 
commenters  who  addressed  the  issue 
supported  the  notion  of  bringing  Rule 
102(e)  proceedings  against  accotmtants 
who  engage  in  repeated  instances  of 
negligent  conduct.** 

The  term  "unreascmable."  as 
distinguished  from  the  term  "highly 
unreasonable"  used  in  subparagraph 
B(l).  connotes  an  ordinary  or  simple 
negligence  standard.  The  lowrer  standard 
of  culpability  is  justified  in  this  instance 
because  the  repetition  of  the 
unreasonable  conduct  may  show  the 
accountant's  lack  of  competence  to 
practice  before  the  Commission.  If  an 
iicro^m**"*  fails  to  exercise  reasonable 
care  on  more  than  one  occasion,  the 
Commission's  processes  may  be 
threatened.  lAon  than  one  violation  of 
applicable  profiBssional  standards 
ordinarily  will  indicate  a  lack  of 
competence. 

A  law  commenters  raised  questions 
about  what  would  constitute  "repeated 
instances"  of  unreasonable  conduct *° 
"Repeated  instances"  means  more  than 
once.  The  term  "repeated"  may 
encompass  as  few  as  two  separate 


s*See.  e.f .,  AICPA  Comment  Latter,  at  21-23: 
Emat  a  Youi«  Commant  Letter,  at  16-19:  KPMG 
Peat  MarwickConunent  Latter,  at  6-8:  Arthur 
Andetaen  Comment  Letter,  at  7-8. 

**See,  e^..  Allan  Commant  Letter,  at  1. 

*"Enut  a  Young  Comment  Letter,  at  21-22 
(auggaating  that  the  tenn  "repeated"  include  mote 
than  t«ra  violations):  KPMG  Peat  Matwick 
Commant  Letter,  at  13:  cee  alto  Comment  Letter  of 
Terry  Warfield,  PricewaterhouseCoopers  Research 
Scholar.  Aaaociate  Profeaaor,  Univaraity  of 
Wiaconain  (Aug.  1, 1998). 


instances  of  unreasonable  conduct 
occurring  within  one  audit,  or  separate 
instances  of  unreasonable  conduct 
within  different  audits.  For  example,  if 
an  auditor  fails  to  gather  evidential 
matter  for  more  than  two  accounts,  or 
certifies  accounting  inconsistent  with 
GAAP  in  more  than  two  accounts,  that 
conduct  constitutes  "repeated 
instances"  of  imreasonable  conduct.  By 
contrast,  a  single  error  that  results  in  an 
issuer's  finandal  statements  being 
misstated  in  more  than  one  place  would 
not.  by  itself,  constitute  a  violation  of 
this  subparagraph.  Certification  of 
accounting  inconsistent  with  GAAP  in 
two  or  more  situations,  hovirever,  may 
indicate  an  accountant's  basic 
unfemiliarity  with  the  standards  of  the 
profession,  which  may  constitute 
improper  professional  conduct  under 
subparagraph  B(2). 
-   Tne  Commission  recognizes  that 
"repeated  instances"  may  not  alwajrs 
demonstrate  a  lack  of  competence  to 
practice  before  the  Commission. 
Although  the  Commission  beUeves  that 
more  than  one  instance  of  unreasonable 
conduct  will  ordinarily  indicate  a  lack 
of  competence,  unlike  subparagraphs 
(A)  and  (B)(1).  this  subparagraph 
requires  the  Commission  to  make  a 
specific  finding  that  the  conduct 
indicates  a  lack  of  competence.  The 
finding  is  based  on  an  evaluation  of  the  ■ 
conduct  itself  and  does  not  require  a 
separate  evidentiary  basis.  This  finding 
is  required  because  two  isolated 
violations  of  applicable  professional 
standards.  Ua  example  GAAS.  may  not 
pose  a  threat  to  the  Commission's 
processes. 

D.  Authority 

Some  commenters  questioned  the 
Commission's  authority  to  adopt  a 
negligence  standard  under  Rule  102(e). 
As  stated  in  the  Proposing  Release.  Rule 
102(e)  vras  promulgated  under  the 
Commission's  broad  authority  to  adopt 
those  rules  and  regulations  necessary  for 
carrying  out  its  dnignated  functions.*^ 
and  its  inherent  authority  to  protect  the 
integrity  of  its  processes.  As  the 
Supreme  Court  has  held,  "the  validity  of 
a  regulation  promulgated  [under  an 
agency's  general  rulemaking  authority] 
will  be  sustained  so  long  as  it  is 
•reasonably  related  to  the  purposes  of 
the  wnahling  legislation.' "  '^ 


Three  U.S.  Courts  of  Appeals  have 
upheld  the  vaUdity  of  Rule  102(e).*3  As 
the  U.S.  Court  of  Appeals  for  the  Second 
Circuit  recognized: 

(Rule  102(e)|  represents  an  attempt  l>y  the 
Commission  to  protect  the  integrity  of  its 
own  processes.  U  provides  the  Coiiimission 
with  the  means  to  ensure  that  those 
professionals,  on  whom  the  Commission 
relies  heavily  in  the  perfonnaDGe  of  its 
statutory  duties,  perfaim  their  tasks 
diligently  and  with  a  reasonable  degree  of 
competence.  As  such  the  Rule  is  'reasonably 
related'  to  the  purposes  of  the  securities 
laws.** 

One  district  court  has  explicitly  held 
that  the  Commission's  Rule  102(e) 
authority  is  not  limited  to  instances  of 
intentional  misconduct  or  bad  faith.** 

Some  commenters  either  referred  to, 
or  echoed,  concerns  expressed  in  the 
separate  opinions  of  two  judges  of  the 
U.S.  Court  of  Appeals  fat  the  D.C. 
Circuit  in  Checkosky  I  questicming  the 
Commission's  authority  to  use  a 
negligence  standard  for  "improper 
professional  conduct"  under  Rule 
102(e)."*  One  judge  suggested  that,  if  t]|e 
Commission  were  to  determine  that  an 
accountant's  negligence  was  a  per  se 
violation  of  Rule  102(e).  the 
Commission  may  be  exceeding  the 
scope  of  its  authority  and  engaging  in 
the  substantive  regulation  of  the 
accounting  profenion.*'  Similarly,  a 
number  of  commenters  suggested  that 
adoption  of  a  simple  negligence 
standard  would  exceed  the 
Commission's  authority  and  entatiacdi 
on  the  responsibilities  of  state  boards  of 
accountancy  and  professional 
organizations. 

Although  the  Commission  believes 
that  it  has  the  authority  to  do  so.  the 
Commission  is  not  adopting  a  "simple" 
or  "mere"  negligence  standard.  Instead, 
the  Commission  is  adopting  a  standard 
under  which  two  specific  types  of 
negligent  conduct  that  residt  in  a 


•>  See  SMniritisa  Act  section  ig(a).  15  U.S.C 
77a(a),  Securitiaa  Exchange  Act  aaction  23(a),  » 
U.S.C  7»w(a).  Public  Utility  Holding  Company  Act 
of  1935  asction  20(a),  IS  U.S.C  79t(a),  Trust 
Indenture  Act  of  1939  section  319(a),  IS  U.S.C 
77aaa(a).  Investmant  Advisars  Act  of  1»«0  aaction 
211(a),  15  U.S.C  80b-ll(a).  and  Invastmani 
Company  Act  section  38(a).  IS  U.S.C  80a-37(a). 

■'  Uouming  v.  Family  Publication  Senricm.  Inc., 
411  U.S.  3S6.  Sae  (1973)  (quoting  Thorpe  v. 


Nbustrv  yUithonly  of  the  Gity  of  Airibom.  993  as. 
268.  280-81  (i«ae)). 

•>  See  roiacfte  Aoas.  608  F  Jd  at  582;  SheMm  «. 
SEC.  45  F.3d  1515. 1518  (lltfa  Or.  1985):  Oivyv. 
SEC.  7«2  F.2d  1418, 1421  («th  Or.  1986):  me  niao 
Pottt,  151  F.3d  810. 

•«  Touche  Roas.  809  FM  at  582  (qiMtint 
Uoumii^  411  UJS.  at  309). 

•sSeeOuiiM  V.  SEC.  No.  C-e3-41S8  (CW),  1904 
WL  315877  (NJ).  Cal.  Feb.  8,  ItM). 

••The  ChadEDsicydaciaiafia  held  tliat  the 
Commiaaion  had  not  clsariy  aiticulatad  the 
*'iinpfaper  piofcaainnal  cooduct"  aiandard  or  the 
rationah  far  that  afntkfd.  the  Cfcacfaiaty  opinions 
did  not  decide  the  iaaae  of  the  aoope  of  the 
Gaavniaaiaa'a  euthority.  One  (udfa  in  CheckotkyB 
wnm  a  aspstata  opinioa  to  «aia  hm  diaayemant 
with  the  dictum  in  Chschoaicy/qnaatiaiung  the 
Commiaaiao'a  autfaotity  to  aaaaie  that  the 
profaaainnali  who  ptectioa  befara  H  adhate  to 
mwitiifi  ievela  of  r  rwnpatenre 

•^  (ShecAoaiy  1  23  F.3d  «t  459  (opittioa  of 
Silbannan. ).). 
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violation  of  applicable  professional 
standards  are  considered  a  future  threat 
to  the  Commission's  processes.  The 
Commission  is  neither  broadly 
regulating  the  accounting  profession  nor 
preventing  accountants  Erom 
functioning  in  numerous  areas  of  their 
professions.  Instead,  the  Commission  is 
protecting  the  integrity  and  quality  of  its 

Erocesses.  and  this  it  emphatically 
alieves — in  the  public  interest  and  for 
the  protection  of  investors — it  has  the 
power  to  do. 

In  addition,  the  standard  adopted 
today  imposes  no  new  professional 
responsibilities  on  accountants.  Instead, 
the  final  rule  amendment  permits  the 
Commission  to  bring  proceedings 
against  accotmtants  when  their 
violations  of  professional  standards 
threaten  the  Commission's  processes. 
The  Commission  is  not  attempting  to 
police  accountants'  conduct  in  any  area 
other  than  as  it  affects  the  operation  of 
the  federal  secuirities  laws. 

One  other  judge  in  Checkosky  I 
suggested  that  the  Commission's 
authority  to  adopt  a  negligence  standard 
under  Rule  102(e)(l)(ii)  might  be  limited 
by  substantive  provisions  of  the  federal 
seouities  laws,  such  as  the  antifraud 
provision  of  Exchange  Act  Section 
10(b).^  Some  commenters  contended 
that  the  Commission  could  not  therefore 
adopt  a  definition  of  "improper 
professional  conduct"  that  did  not 
require  that  the  accountant  acted  with 
"scienter,"  the  mental  state  required 
under  the  Exchange  Act's  antifraud 
provisions.^* 

The  definition  of  "improper 
professional  conduct"  that  the 
Commission  adopts  today  does  not 
require  scienter  in  every  instance.  The 
Commission  believes  this  is  necessary 
because  Rule  102(e)  protects  the 
integrity  of  the  Commission's  processes; 
it  is  not  an^nforcement  remedy  or  a 
weapon  against  fraud.^  As  noted  above, 
accountants  who  engage  in  two  specific 
kinds  of  negligent  conduct  can  pose  as 


••  Sm  Chactotiy  I.  23  F.3d  at  409  (opinion  of 
Randolph.  |.). 

**Se«.  e.g..  Arthur  Andenmi  Comnwnt  Letter,  at 
2-3:  ICPMG  Paal  Marwick  Commant  I^attar,  at  6. 

'"CoininiMionar  JohnMui't  dlMent  misconstruet 
the  dlttinction  betw««n  an  enforcement  remedy  and 
a  remedy  tliat  protect*  the  integrity  of  the 
Commiwion'i  processe*.  Rule  102(a)  doe*  not  ceaao 
to  protect  the  Conuniuion's  proceeae*  (imply 
because  thoie  procesae*  are  designed,  in  turn,  to 
protect  inveators  or  because  the  Commission,  in 
deciding  what  type  of  proceeding  to  bring,  may 
iometimea  consider  whether  it  is  more  appropriate 
to  bring  a  Rule  I02(eJ  proceeding  than  an 
enforcement  action.  Rule  102(eJ  protects  the 
integrity  of  the  Commission's  processes  becauaa  it 
saelcs  to  assure  that  professionals  who  prepare 
filings  made  with  the  Commiasion  have  the 
competence  to  prepare  filings  that  comply  with 
applicable  requirements. 


great  a  threat  to  the  Commission's 
pr(x»sses  as  accotmtants  who 
knowingly  violate  professional 
standards.  As  one  commenter  noted, 
"the  Commission's  power  to  regulate 
professional  standards  should  not  be 
limited  by  the  considerations  of  scienter 
that  are  appropriate  in  a  jurisprudence 
built  on  common  law  definitions  of 
fiaud,"  '^  In  addition,  as  another 
conmienter  noted,  the  federal  sectirities 
laws  impose  liability  for  negligent 
conduct,  as  well  as  for  conduct 
imdertaken  with  scienter,'^  As  this 
commenter  noted,  there  are  other  policy 
reasons  for  the  Commission  to  apply  a 
negligence  standard  to  accotmtants  who 
practice  before  the  Commission.'^ 

£.  A  "Good  Faith"  Defense 

The  Commission  does  not  consider 
the  subjefrtive  good  faith  of  an 
accotmtant  to  be  an  absolute  defense 
under  Rule  102(e)(l)(ii).'*  Subjective 
good  faith  is  inconsistent  with  a  finding 
of  knowing  or  intentional,  including 
reckless,  conduct.  Moreover,  a  Rule 
102(e)  proceeding  based  on  the 
particular  types  of  negligence  covered  in 
the  final  rule  amendment  does  not 
require  any  subjective  inquiry  into  the 
accoimtant's  intent;  subparagraphs 
(B)(1)  and  (B)(2)  of  the  final  rule 
amendment  are  objective  standards.  The 
Conunission  may,  however,  consider  the 
accountant's  good  faith  when 
determining  what  sanctions  would  be 
appropriate. 

IV.  Sununuy  of  Regulatory  Flexibility 
Anal3rais 

A  sununary  of  the  Initial  Regulatory 
Flexibility  Analysis  ("IRFA")  on  the 
proposed  amendment  to  Rule  102(e) 
was  published  in  the  proposing  release. 
The  IRFA  indicated  that  the  proposed 
amendment  would  clarify  the  standard 
by  which  the  Commission  determines 
whether  accotmtants  have  engaged  in 
"improper  professional  conduct."  No 
conunents  were  received  on  the  IRFA. 


"  See  AFl/-aO  Comment  Letter,  at  3. 

"  Soe  Comment  Letter  of  )oel  Seligroan,  Dean  and 
Samuel  M.  Fegtiy  Profeasor  of  Law,  CoUega  of  Law. 
Univeraity  of  Arizona,  at  2-3  (Aug.  11.  IMS). 

'>/d.at3. 

^*  Sea  Inn  Hatkint  «■  Sellt,  Accounting  Series 
Releaaa  No.  73  (Oct  30. 1QS2),  (1937-1982  Transhr 
Binder]  Fed.  Sec.  L.  Rep.  (CCH)  1  72,092  Uune  30. 
1982).  Similarly,  an  auditoir  who  is  deceived  by  the 
client  and  commits  an  audit  error  in  reliance  upon 
the  deception  does  not  have  an  automatic  defense. 
See  generally  In  re  Hope,  Accounting  and  Auditing 
Enforcement  Release  No.  109A  (Aug.  6,  1966).  36 
SEC  Docliet  663,  7S0-SS  (Sept.  10,  1986).  Seeolto 
In  re  Emtt  &  Emit,  Accounting  Series  Rel.  No.  248 
(May  31, 1978).  14  SEC  Docket  1276.  1301  and  n. 
71  (June  13, 1978).  To  the  extent  that  dictum  in  In 
re  Logm,  10  S.E.C  982  (1942).  can  be  read  to 
provide  for  a  good  bith  defense,  the  Commission 
believes  the  standard  adopted  today  ia  preferable. 


The  Commission  has  prepared  a  Final 
Regulatory  Flexibility  Aiialysis 
("FRFA")  in  accordance  with  5  U.S.C. 
604  on  the  amendment  to  Rule  102(e). 
The  following  summarizes  the  FRFA. 

The  FRFA  discusses  the  need  for  the 
rule  amendment.  Rule  102(e]  currently 
authorizes  the  Commission  to  censure 
an  accountant  or  deny,  temporarily  or 
permanently,  an  accoimtant's  privilege 
of  appearing  or  practicing  before  the 
Commission,  if  the  accotmtant  lacks 
character  or  integrity,  or  has  engaged  in 
unethical  or  "improper  professional 
conduct."  The  existing  rtde  does  not 
define  "improper  professional 
conduct." 

In  a  recent  opinion  addressing  the 
conduct  of  two  accotmtants,  the  U.S. 
Court  of  Appeals  for  the  District  of 
Coliunbia  Circuit  foimd  that  the 
Commission's  opinions  in  the  case  had 
not  articulated  clearly  the  "improper 
professional  conduct"  element  of  the 
Rule.  To  address  the  court's  concerns, 
the  Commission  is  clarifying  the 
Commission's  standard  for  determining 
when  accountants  engage  in  "improper 
professional  conduct." 

The  FRFA  explains  that  the  rule 
amendment  is  designed  to  protect  the 
integrity  of  the  Commission's  pnx^sses. 
By  clarifying  the  standards  applied  in 
determining  "improper  professional 
conduct."  the  amendment  will  help  the 
Commission,  its  administrative  law 
judges,  and  the  courts  apply  the  rule 
{airly  and  consistently.  Tne  amendment 
will  also  give  practitioners  additional 
guidance  about  the  standards  for 
proceediiigs  under  Rule  102(e). 

The  FRFA  explains  that  the  notice  of 
proposed  rulemaking  indicated  how  a 
copy  of  the  IRFA  could  be  obtained,  and 
that  no  one  requested  a  copy  of  the 
IRFA.  The  IRFA.  and  the  summary  of 
the  IRFA  that  appeared  in  the  notice  of 
proposed  rulem^ng.  also  solicited 
comments  generally,  and  in  particular 
on  the  niunber  of  small  entities  that 
would  be  affected  by  the  proposed 
amendment  and  the  existence  or  nature 
of  the  effect.  No  commenters  discussed 
either  the  IRFA  generally  or  the  number 
of  small  entities  that  would  be  afiiected 
by  the  proposed  amendment. 

The  FRr  A  also  discusses  the  effect  of 
the  amendment  on  small  entities.  The 
FRFA  states  that  approximately  1000 
accoimting  firms  can  or  do  appear  or 
practice  before  the  Commission.  While 
most  of  this  practice  is  conducted  by  the 
"Big  Five"  firms,  which  are  not  small 
entities,  many  smaller  firms  do  practice 
before  the  Commission.  The 
Commission  does  not,  however,  collect 
information  about  revenues  of 
accoimting  firms,  which  information 
generally  is  not  made  public  by  the 
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firms,  and  therefore  cannot  determine 
how  many  of  these  are  small  entities  for 
purposes  of  the  analysis.  In  any  event, 
the  proposed  amendment  should  have 
little  or  no  impact  on  small  entities 
because  the  proposal  simply  clarifies 
the  Commission's  standard  for 
determining  when  accountants  engage 
in  "improper  professional  conduct." 
The  Commission's  standard  provides  a 
remedy  for  certain  violations  of  the 
accountants'  own  professional  standards 
and  does  not  impose  any  new  standards 
of  conduct. 

The  FRFA  notes  that  the  amendment 
would  not  impose  any  new  reporting, 
recordkeeping  or  compliance 
requirements.  The  FRFA  discusses  the 
various  alternatives  considered  to 
minimize  the  efiisct  on  small  entities, 
including:  (a)  The  establishment  of 
differing  compliance  or  reporting 
requirements  or  timetables  that  take  into 
accoimt  the  resources  of  small  entities; 
(b)  the  clarification,  consolidation  or 
simplification  of  compliance  and 
reporting  requirements  under  the  Rule 
for  small  entities;  (c)  the  use  of 
performance  rather  than  design 
standards;  and  (d)  an  exemption  from 
coverage  of  the  Rule,  or  any  part  thereof, 
for  smail  entities.  The  Commission 
believes  it  would  be  inconsistent  with 
the  purposes  of  the  Rule  to  exempt 
small  entities  frtnn  the  proposed 
amendment.  Different  compliance  or 
reporting  requirements  for  small  entities 
are  not  necessary  because  the  proposed 
amendment  does  not  establish  any  new 
reporting,  recordkeeping  or  compliance 
requirements.  The  proposed  amendment 
is  already  designed  to  clarify  the  current 
standard  employed  in  Rule  102(e)(l)(ii). 
and  the  Commission  does  not  believe  it 
is  feasible  to  further  clarify,  consolidate 
or  simplify  the  Rule  for  small  entities. 
Finally,  the  proposal  does  use  a 
performance  standard,  not  a  design 
standard,  to  specify  what  conduct  is 
expected  of  accountants;  the 
Commission  does  not  believe  different 
performance  standards  for  small  entities 
would  be  consistent  with  the  purposes 
of  the  Rule. 

The  FRFA  notes  that  two  commenters 
suggested  that  the  proposed  rule  could 
have  an  adverse  effect  on  small 
accounting  firms  and/or  small  public 
companies.  The  Commission  believes 
that  it  has  addressed  the  concern  that  a 
simple  negligence  standard  might  raise 
fees  or  discourage  auditors  from  practice 
by  raising  the  standard  in  the  final 
amendment.  Finally,  the  FRFA  notes 
that  one  commenter  contended  that  the 
proposed  amendment  would  not  impose 
a  disproportionate  impact  on  small 
entities,  and  that  another  commenter 
wrote  that  the  level  of  competence 


expected  of  a  profiessional  must  be  an 
absolute  standard,  regardless  of  the 
entity's  size. 

A  copy  of  the  FRFA  may  be  obtained 
by  contacting  David  R  Fredrickson. 
Office  of  the  General  Coimsel,  Securities 
and  Exchange  Commission,  450  Fifth 
Street,  N.W.,  Washington,  D.C.  20549. 

V.  Coat-Benefit  Analysis 

The  Commission  requested  comments 
on  any  costs  or  benefits  associated  with 
the  proposed  amendment  No 
commenters  offered  any  specific  cost  or 
benefit  estimates.  Several  commenters, 
however,  discussed  the  costs  and 
benefits  of  the  proposed  amendment  in 
general  terms. 

One  commenter  suggested  that  the 
"costs  associated  with  the  proposed 
amendment  appear  to  outwei^  its 
potential  benefits,"  '^  but  offned  no 
data  to  support  the  view.  The 
commenter  did  describe  the  costs  of  the 
proposed  amendment  as  "costs 
associated  with  a  decisional  standard 
that  fails  to  provide  professionals  with 
adequate  notice  of  the  conduct  which 
could  be  subject  to  sanction,"  and  costs 
created  by  the  "exposure  of  auditors  to 
sanction  based  on  a  single  negligent 
mistake,"  which  the  commenter 
believed  "would  introduce  an  overly 
conservative  bias  into  the  financial 
reporting  process."  "^ 

This  commenter's  concern  that  the 
proposed  rule's  use  of  a  simple 
negligence  standard  would  impose  costs 
was  shared  by  other  commenters.  Three 
commenters  suggested  that  adoption  of 
a  simple  negligence  standard  would, 
among  other  things,  cause  audit  fees  to 
increase.'^  Likewise,  one  of  these 
commenters  and  one  other  commenter 
suggested  that  the  proposed  rule's  use  of 
a  negligence  standard  woidd  discourage 
competent  practitioners  frt>m  pursuing 
careers  in  public  company  auditing.'" 

The  Commission  does  not  believe  that 
the  final  rule  amendment  imposes  these 
costs.  First,  the  Commission  believes 
that  the  standard  it  adopts  today  defines 
with  precision  when  an  accoimtant's 
conduct  will  subject  the  accountant  to 
Rule  102(e)  proceedings.  In  fact,  the 
clarification  of  the  Commission's 
standard  for  "improper  professional 
conduct"  is  one  of  the  benefits  of  this 
final  rule  amendment.  Second,  these 
commenters'  concern  that  accountants 


will  be  held  liable  for  a  single  negligent 
mistake  is  addressed  by  the  final  rule 
amendment.  As  described  above,  the 
Commission  is  not  adopting  a  standard 
that  reaches  single  acts  of  simple 
n^ligence. 

One  commenter  argued  that  the 
proposed  rule's  costs  outweighed  its 
benefits  because  it  applied  to  "CPAs 
and  CFA  firms  whose  past  errors  are  not 
necessarily  a  precursor  of  future 
substandard  practice."  '*  The 
Commission  believes  that  the  final  rule 
amendment  only  reaches  accountants 
whose  past  violations  demcmstrate  a 
lack  of  competence  to  practice  before 
the  Commission. 

According  to  this  commenter.  the 
"elimination  of  individuals  and  firms 
whose  audit  services  are  unreliable  will 
undoubtedly  have  a  beneficial  effect  in 
preventing  hiture  investor  losses." "<* 
Weighed  against  this  benefit,  this 
commentn'  identified  the  costs  of 
bringing  Rule  102(e)  proceedings  and 
the  costs  "associated  with  depriving  the 
public  of  the  services  of  quahfied 
auditors."**  This  commenter  stated  that 
the  number  of  accounting  firms 
providing  auditing  services  to  pubUc 
companies  has  declined  sharply  in  the 
last  20  years  and  that  there  is  no 
assurance  that  a  further  decline  might 
not  lead  to  increased  audit  fees.*' 

These  comments  seem  directed  at  the 
costs  and  benefits  of  Rule  102(e)  as  a 
whole.  The  Commission  only  sought 
comment  on  the  costs  and  benefits  of  its 
proposal  to  clarify  "improper 
professional  conduct,"  not  the  costs  and 
benefits  of  Rufe  102(e).  Moreover,  the 
Commission  has  adopted  a  standard  that 
is  designed  to  reach  <xily  those 
accountants  tvfao  lack  competmce  to 
practice  before  the  Commission.  The 
rule  amendment  should  not  therefore 
"deprive"  the  public  of  the  service  of 
"qualified  auditors."  The  Commission 
therefore  believes  that  the  costs  and 
bmefits  described  by  the  commenter 
will  not  be  afiiacted  by  the  particular 
standard  adopted. 

The  Commission  anticipates  several 
benefits  from  the  final  rule  amendm«it. 
The  amendment  will  provide  clearer 
guidance  to  accountants.  Members  of 
the  accounting  profession  will  better 
understand  the  standard  the 
Commission  uses  to  determine 
"improper  professional  conduct"  Also. 


"  See  AICPA  Comment  I>etter.  at  30. 

'•W.  at  30-31. 

"See Comment  Letter  of  R.  Fogg  (Aug.  12, 1998); 
Comment  Letter  of  )ames  Backus  (Aug.  13. 1998) 
("Backus  Comment  Letter"):  Comment  Letter  of 
Kyle  E.  Carrick  (Aug.  20. 1998)  ("Carrick  Comment 
Letter"). 

'*  See  BOO  Seidman  Comment  Letter,  at  9; 
Backus  Comment  Letter. 


'•See  ABA  Comment  Letter,  at  7:  tee  al$o  BDO 
S»i«tm»n  Comment  Letter,  at  9  (stating  that 
propoaad  amendment  "makaa  do  distinction 
twtween  pcofeasionals  who  have  erred  and  tboae 
¥rbo  are  likely  to  err  again"). 

*>M.:  «ee  aUo  BDO  Seidman  Comment  Letter,  at 

a 

"W. 

•*  ABA  Comment  I^etter.  at  7. 
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the  clarified  amendment  will  make  it 
easier  for  the  Ck)mmission,  its 
administrative  law  judges  and  the  courts 
to  administer  the  Rule,  which  will 
further  benefit  the  integrity  of  the 
Commission's  processes.  The 
Commission  notes  that  its  standard 
requires  in  the  first  instance  that  the 
accountant  violate  applicable 
professional  standards.  Therefore,  the 
rule  imposes  no  obligation  that 
accountants  are  not  already  subject  to. 
Rather,  the  amendment  merely  clarifies 
that  when  the  Commission  finds  that  an 
accountant  has  violated  the  applicable 
professional  standards  in  circumstances 
meeting  one  of  three  standards  of 
culpability,  that  accountant  has  engaged 
in  "improper  professional  conduct." 
The  Commission  also  notes  the 
existence  of  state  accountancy  boards, 
which  can  discipline  accoimtants  for 
violations  of  professional  standards. 

In  addition,  the  federal  securities  laws 
and  state  law  causes  of  action  may 
provide  for  sanctions  against 
accountants  for  related  conduct. 
Therefore,  accountants  are  already 
subject  to  liability  and  disciplinary 
schemes  that  encourage  accountants  to 
comply  with  applicable  professional 
standards.  After  careful  consideration  of 
the  comments  received,  the  Commission 
continues  to  beUeve  that  the 
amendment  will  impose  no  costs. 

VI.  Efficiency,  Competition  and  Capital 
Formation 

Section  23(a)(2)  of  the  Exchange  Act 
requires  the  Commission  to  consider  the 
impact  of  its  rules  on  competition. 
Moreover,  Section  2(b)  of  the  Secxuities 
Act,  Section  3(f)  of  the  Exchange  Act 
and  Section  2(c)  of  the  Investment 
Company  Act  of  1940  ("Investment 
Company  Act")  require  the 
Commission,  when  engaged  in 
rulemaking  that  requires  a  public 
interest  finding,  to  consider,  in  addition 
to  the  protection  of  investors,  whether 
the  acrtion  will  promote  efficiency, 
competition  and  capital  formation. 

The  Commission  requested  data  on 
what  effect,  if  any,  the  proposed 
amendment  would  have  on  efficiency, 
competition  and  capital  formation.  No 
specific  data  was  received  in  response 
to  this  request.  One  commenter  asserted 
that  the  rule  as  proposed  would  cause 
"the  steps  and  costs  to  take  a  company 
public"  to  escalate."'  This  commenter 
did  not,  however,  provide  any  detail  or 
explanation  of  why  the  proposed  rule 
would  cause  this  effect. 

The  Commission  anticipates  no  effect 
on  capital  formation  or  efficiency,  as  the 
rule  amendment  clarifies  an  existing 


»  See  Carrick  Conunent  Latter. 


standard.  Further,  because  the  rule 
change  applies  equally  to  all 
accountants  who  practice  before  the 
Commission,  and  because  it  clarifies  an 
existing  standard,  there  should  be  no 
anti-competitive  effect  in  any  event,  the 
Commission  believes  that  any  burden 
on  competition  imposed  by  this 
amendment  is  necessary  and 
appropriate  in  furtherance  of  the 
purpose  of  the  Exchange  Act. 

VII.  Statutory  Authority 

The  Commission  is  adopting  the 
amendment  to  the  rule  pursuant  to  its 
authority  under  Section  19(a)  of  the 
Securities  Act,  Section  23(a)  of  the 
Exchange  Act.  Section  20(a)  of  the 
Public  Utility  Holding  Company  Act  of 
1935,  Section  319(a)  of  the  Trust 
Indentiue  Act  of  1939,  Section  211(a)  of 
the  Investment  Advisers  Act  of  1940 
and  Section  38(a)  of  the  Investment 
Company  Act. 

Text  of  Amendment 

Ust  of  Subjects  in  1 7  CFR  Part  201 

Administrative  practice  and 
procedure.  Investigations,  Securities. 

In  accordance  with  the  foregoing. 
Title  1 7,  Chapter  11  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  201— RULES  OF  PRACTICE 

1.  The  authority  citation  for  Fart  201. 
Subpart  D  continues  to  read  as  follows: 

Authority:  15  U.S.C.  77f,  77g,  77h,  77h-l, 
77j,  77g.  77u,  78c(b),  78d-l,  78d-2.  781,  78m, 
78n,  78o(d),  780-3,  78s,  78u-2,  78u-3,  78v. 
78w.  79c,  798,  79t.  79z-5a,  77s88,  77ttt,  808- 
8.  80a-9,  80a-37,  80a-38.  80a-39.  80a-40, 
80a-41. 808-44, 80b-3, 80b-9.  80b-ll,  and 
80b-12  unless  otherwise  noted. 

2.  Amend  §  201.102  by  adding 
paragraphs  (e)(l)(iv)  to  read  as  follows: 

1201.102    Appearance  and  practice  before 
ttie  Commiaeion. 

•        •        •        •        • 

(e)  Suspension  and  disbarment.  (1) 
Generally. 

(iv)  With  respect  to  persons  licensed 
to  practice  as  accountants,  "improper 
professional  conduct"  imder 
§  201. 102(e)(l)(ii)  means: 

(A)  Intentional  or  knowing  conduct, 
including  reckless  conduct,  that  results 
in  a  violation  of  applicable  professional 
standards;  or  (B)  Either  of  the  following 
two  types  of  negligent  conduct: 

(2)  A  single  instance  of  highly 
unreasonable  conduct  that  results  in  a 
violation  of  applicable  professional 
standards  in  circiunstances  in  which  an 
accountant  knows,  or  should  know,  that 
heightened  scrutiny  is  warranted. 


(2)  Repeated  instances  of 
unreasonable  conduct,  each  resulting  in 
a  violation  of  applicable  professional 
standards,  that  indicate  a  lack  of 
competence  to  practice  before  the 
Commission. 


By  the  Conunission. 
Dated:  October  19, 1998. 
^4argaret  H.  McFarland. 

Deputy  Secretary. 

Dissenting  Statement  of 
Norman  S.  Johnson 


loner 


Although  I  have  the  deepest  respect 
for  my  esteemed  colleagues.  I  must 
dissent  fium  the  Commission's  decision 
to  issue  today's  release.^  Despite  the 
good  faith  demonstrated  by  my 
colleagues  throughout  this  difficult 
rulemaking  process,  I  believe  that  the 
Commission  is  repeating  past  mistakes 
by  again  attempting  to  "push  the 
envelope"  of  its  permissible  authority 
under  Rule  102(e)  of  our  Rules  of 
Practice,  which  governs  the  ability  of 
professionals  to  practice  before  the 
Commission.  In  my  view,  the 
Commission's  release  disregards  the 
plain  import  of  the  two  Checkosky 
decisions  of  the  United  States  Court  of 
Appeals  for  the  District  of  Columbia 
Circuit.2  The  release  amends  our  Rule  of 
Practice  102(e)  so  that  an  accountant's 
single  act  of  negligence  may  amount, 
under  some  circiunstances,  to 
"improper  professional  conduct,"  with 
the  likely  result  of  depriving  an 
accountant  of  his  or  her  livelihood. ^ 

The  more  than  150  comment  letters 
we  have  received — the  overwhelming 
majority  of  them  highly  critical  of  the 
most  important  part  of  the  proposal — 
demonstrate  that  Rule  102(e)  is  a  matter 
of  crucial  importance  to  the  accountants 


■  The  standard  contained  in  today's  release  (the 
"Standard")  was  adopted  at  an  open  meeting  of  the 
Commission  on  September  23.  1998.  See  SEC 
Defines  "Improper  Professiotuil  Conduct"  by 
Accountants.  1998  WL  649370  (S.E.C.)  (New* 
Release  Sept.  23.  1998). 

»  See  Checkosky  v.  SEC.  23  F.3d  4S2  (D.C.  Or. 
1994)  {"Checkosky  ry.  Checkosky  v.  SEC,  139F.3d 
221  (D.C  Cir.  1998)  {"Checkosky  O").  The  weight 
the  Commission  must  attach  to  the  views  of  the  D.C 
Qrcuit  cannot  be  overstated.  Under  the 
jurisdictional  provisions  of  the  securities  laws, 
every  respondent  in  a  Commission  administrative 
proceeding  has  the  option  of  appealing  an  adverse 
outcome  to  the  D.C.  Circuit.  See.  e.g..  15  U.S.C 
77i(a)a78y(a)(l). 

'  Amendment  to  Rule  102(e)  of  the  Commisaion's 
Rules  of  Practice,  Securities  Act  Release  No.  33- 
7593  (October  19,  1998)  (the  "Release").  Before  the 
recodincation  of  the  Commission's  Rules  of  Practice 
in  1995.  Rule  102(e)  was  formerly  designated  Rule 
2(e).  There  are  no  substantive  differences  between 
the  two  rule*.  When  directly  quoting  pre-199S 
materials,  I  have  left  references  to  "Rule  2(e)" 
intact;  otherwise  all  references  to  the  former  Rule 
2(e)  appear  as  "Rule  102(e)." 
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who  practice  before  the  Commission.^ 
As  Judge  Randolph  observed  in 
C/ieclcosJcy: 

A  proceeding  under  Rule  2(e)  threatens  "to 
deprive  a  person  of  a  way  of  life  to  which 
he  has  devoted  years  of  preparation  and  on 
which  he  and  his  family  have  come  to  rely." 
*   *   *  It  is  of  little  comfort  to  an  auditor 
defsnding  against  snch  charges  that  the 
Commission's  authority  is  limited  to 
suspending  him  from  agency  practice.  For 
many  public  accoimtants  such  work 
represents  their  entire  livelihood.  Moreover, 
when  one  jurisdiction  suspends  a 
professional  it  can  start  a  chain  reacUon.* 

As  nature  abhors  a  vacuum,  so  does 
the  Commission:  its  intentions  regarding 
the  expansion  of  its  Rtile  102(e) 
authority  have  quickly  become 
apparent.  Within  days  of  the  adoption  of 
the  new  standard  on  September  23, 
1998,  the  Commission  announced  a 
major  new  initiative  to  address 
improper  accounting  practices.*  It  is 
clear  to  me  that  the  Commission  intends 
for  the  expanded  Rule  102(e)  authority 
it  has  arrogated  to  itself  in  today's 
release  to  be  an  important  enforcement 
weapon  in  this  new  initiative. 

The  proponents  of  the  amendment 
claim  mat  it  is  significantly  more 
protective  of  accountants  than  the 
standard  set  fcHth  in  the  Commission's 
Jime  1998  proposing  release.'  I  disagree. 
I  think  that  the  proposed  standard  %«ill 


*  See.  e.^.,  Richard  L  Miller,  General  Counsel  a 
Secretary,  AnMrican  Institute  of  Certified  Public 
Accountants  ("AICPA").  Comment  Latter  ("CL")  84: 
Arthur  Andanan  LLP,  CL  98:  Ernst  a  Young.  LLP. 
CL  100;  aw  aiao  John  M.  Liftin.  Chair,  Committaa 
on  Fedacal  Ragulatian  of  Securities,  and  Richard  H. 
Rowa,  Chair,  Committee  on  Law  and  AcoMinting. 
American  Bar  Aaaodatioo.  Section  of  Business  Law 
(••ABA").CL81. 

s  ChechoOy  I.  23  F.3d  at  479  (Randolph.  J.) 
(quoting  Henry  |.  Friendly,  "Some  Kind  of 
Heating",  123  U.  Pa.  L  Rev.  1267. 1297  (1975)). 
Almoat  without  axception,  the  comment  letter*  beer 
out  )ud(a  Randolph'*  remarks,  indicating  that  avian 
if  an  accountant  raoaivas  ultimata  vindiotion,  the 
mare  bringing  of  chargaa  of  "improper  profassiooal 
conduct"  by  the  Cammisaioo  may  well  have  a 
"caraar-crippling"  efiact  See  Arthur  Andanan.  CL 
98  at  1  a  5-6:  see  also,  e.g.,  }J3.  Fluno.  Vice 
OMinTMii  w.W.  Grainger,  Inc.,  CL  75;  ABA,  CL  81 
«tU. 

•Remark*  by  SEC  Chairman  Arthur  L«vitt.  77ie 
"NunAers  Game".  New  York  University  Center  (or 
Law  and  Business  (Sept.  28. 1998)  <http:// 
www.aec.gov/news/speeches/spch220.txt>;  SEC 
Press  Raleaaa  Sfr-es  (Sept.  28. 1996)  <http:y/ 
«rww.8ec.gov/news/pte*a/98-95.txt>  (announcing 
"a  major  addraaa  on  the  state  of  accounting"  that 
will  axpreai  Commiaaion  "concern  that  the  quality 
of  financial  reporting  in  corporate  America  is 
eroding  and  *  *  *  («rill|  praaant  an  action  plan  that 
calls  on  the  entire  financial  community  to  remedy 
the  problem"):  tee  )ube  Shiver  Jr..  SEC  to  Ctack 
Down  on  Inflated  Eandngr.  LJi.  Timas.  Sept  29. 
1996.  at  Bl:  see  also  Saul  Hanaell.  S£.C. 
Cmckdown  on  Technology  Write-offs,  N.Y.  Times. 
Sept  29. 1998.  at  Cl. 

'Proposed  Amendment  to  Rule  102(e)  of  the 
Commission's  Rules  of  Practice.  Securities  Act 
Release  No.  7546, 1998  WL  31 1988  (S.E.C)  (June 
12. 1986).  63  Fed.  Reg.  33305  (June  18. 1998)  (the 
"Proposing  Releaae"). 


not  preclude  the  Commission  firom 
instituting  Ride  102(e)  pnxnedings  for 
simple  negligence. 

For  close.to  thirty  years,  I  have 
followed  the  Commission's  Rule  102(e) 
proceedings  indeed,  long  ago  I  wrote 
two  articles  on  the  sub)ect*  In  my  view, 
today's  release  represents  another  wrong 
turn  in  the  Commission's  Ride  102(e) 
jurisprudence.  Previous  wrong  turns 
resulted  in  the  two  Checkosky  opinions 
by  the  D.C  Circuit.  Rule  102(e)  differs 
fundamentally  from  the  securities  laws 
enforced  by  the  Commission.  The 
purpose  of  the  securities  laws  is  to 
protect  investors,  while  the  professed 
purpose  of  Rule  102(e)  is  to  protect  the 
integrity  of  the  Commission's 
administrative  processes.  Under  today's 
proposal.  Ride  lG2(e)  will  be  just 
another  weapon  in  the  Commission's 
enforcement  arsenal.  The  use  of  Ride 
102(e)  as  just  another  enforcement  tool 
eliminates  the  underpinning  of  those 
few  Court  decisions  that  have  upheld,  in 
the  most  general  terms  possible,  the 
Commission's  ability  even  to 
promulgate  Rule  102(e).  Thus,  the 
Commission's  ability  to  bring  any  Rule 
102(e)  proceeding — under  any  standard, 
against  even  the  most  egregious 
violators — may  now  be  in  jeopardy. 
Even  assuming  the  Commission  has 
adequate  authority  to  promulgate  Rule 
102(e).  both  ChecJcosJcy  opinions 
indicate  that  the  Commission  lacks 
authority  to  adopt  the  sort  of  negligence 
standard  contained  in  the  Release. 
Under  Checkosky,  the  CtMnmission  may 
only  discipline  professionals  under  Rule 
102(e)  when  scienter,  including 
recklessness,  is  shown.' 

My  long-standing  interest  in  the 
Commission's  Rule  102(e) 
jurisprudence,  as  well  as  my  deep- 
rtM>ted  objections  to  the  rule's  ejqwnsive 
and  improper  uses,  leads  me  to  set  forth 
my  dissenting  views  at  some  length  and 
in  the  following  order 

•  Because  it  IS  impossible  to  evaluate 
fairly  today's  release  without 
consideration  of  the  Commisaion's  past 
missteps.  I  outline  the  history  of  Ride 
102(e)  in  the  first  section. 

•  Next,  in  the  second  section.  I 
discuss  the  Checkosky  case,  including 


•  See  Norman  S.)ohnaon,  The  Dynamict  of  SBC 
Rule  2(e):  A  Crimforthe  Bar.  1975  Utah  L.  Rev. 
629;  Norman  S.  Johnson.  The  Expanding 
Respantibilities  of  Attorneys  in  Practice  Befote  the 
SEC:  Ditcipiinaiy  Pnceedmgs  Under  Rule  2(e)  of 
the  ComnUttion's  Rules  of  Practice,  25  Mercer  L 
Rev.  637  (1S74). 

•  See  Rotert  O.  Aitts.  Exchange  Act  Releaae  Na 
39126.  1997  WL  690519  (SXC).  at  *12  (Sept  29. 
1997)  (Commissioner  Johnson,  ooocurring).  aff'd  on 
other  grounds.  151  F.3d  810  (Sth  Or.  1996);  David 
f.  Checkosky,  Exchange  Act  Releaae  Na  38163, 
1997  WL  18303  (SXC).  at  *14  (Jfsa.  21. 1997) 
(CommissioDer  Johnson,  dissenting),  lev'd, 
Checkosky  H  139  F.3d  221. 


the  D.C.  Circuit's  two  reversals  of 
Commission  opinions. 

•  In  the  third  section,  I  explain  the 
basis  for  my  view  that  the  Commission 
lacks  legal  authority  even  to  promulgate 
Rule  102(e),  and  that,  in  any  event,  the 
Commission  lacks  the  legal  authority  to 
adopt  a  negUgence  standard  under  Rule 
102(e). 

•  In  the  fourth  section,  I  demonstrate 
that  the  Standard  is  vague,  and  that  it 
does  not  comply  with  die  mandate  of 
both  Checkodcy  I  and  Checkosky  B  that 
we  adopt  a  clear  standard. 

•  In  the  fifth  section,  I  set  forth  the 
various  reasons  wdiy— even  assuming 
adequate  legal  authority  and  clarity — it 
is  not  in  the  pubUc  interest  for  the 
Commission  to  adopt  the  Standard. 

•  Next,  in  the  sixth  section,  I  question 
whether  the  Commission  gave  adequate 
notice  in  its  Proposing  Release  that  it 
might  adopt  certain  aspects  of  today's 
release. 

•  FinaUy,  in  the  seventh  section,  I  set 
forth  the  likely  ways  in  which  the 
Commissicm  will  seek  to  expand  its 
Rule  102(e)  authority  in  the  future. 

L  "Admiuatnttre  Oaks"  and 
"Ligialative  Aeons":  A  BrieTHislorT  of 
Ride  102(E) 

In  one  of  its  landmark  securities 
derisions  restricting  the  growth  of 
implied  private  actions  under  the 
federal  securities  laws,  the  Su(»eme 
Court  remarked  that  Rule  lOb-5  was  "a 
judicial  oak  which  has  grown  from  little 
mofe  than  a  legislative  aooni."  *<*  The 
Commissian's  use  of  Rule  lG2(e)  to 
regulate  professional  conduct  might 
similarly  be  described  as  an 
"administrative  oak"  growing  out  of  a 
"legislative  acorn."  There  is  no  express 
statutory  provision  authmizing  the 
Commission  to  discipline  professionals; 
instead,  a  handful  of  courts  have  upheld 
the  CcMnmission's  promulgation  of  Rule 
102(e)  as  impliedly  proper  because  the 
rule  is  "  'reasonably  related'  to  the 
purposes  of  the  securities  laws."  **  I 
fully  subscribe  to  the  views  of  a 
distinguished  predecessor. 
Commissianer  Roberta  Kaimel,  wrho 
observed  in  a  Rule  102(e)  case  almost 
twenty  years  ago  that  "(tlhe 
administrative  implication  of 


••Blue  Chip  Stamps  v.  AfanarOrvg  Stores.  421 
U.S.  732,  737  (1975). 

>>  Checfaiel^  t  23  F.3d  at  455  (Silbarman. ).) 
(quotii«  Toudte  Rots  »  Co.  v.  SBC.  609  F.2d  570. 
562  (2d  Cir.  1979));  aae  aiao.  eg..  Daniel  L  Goelxer 
a  Suaan  Ferris  Wydarko.  Rule  2(e):  Securities  and 
Exdiangt  CaaunissMMi  Diedplirte  of  Pivfesstonals, 
65  Nw.  U.  I.  Rev.  652. 6S2  (1091)  (lawyer*  and 
accountant*  "are  not  subiaGt  to  direct  regulation 
under  the  fadaml  aacuritiaa  laws,"  and  their 
lioenaing  and  discipline  i*  "largely  a  i 
commitMd  to  atata  licensing  bodiaa  and 
proisasinnal  aaaociationa"). 
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prosecutorial  remedies  under  federal 
legislation  is  rife  with  the  same  evil" 
possessed  by  "judicial  implication  of 
private  rights  of  action.""  In  my  view, 
the  same  disfavor  the  Supreme  Court 
has  enunciated  towards  implied  private 
rights  of  action  is  equally  applicable — 
and  probably  more  so — to  implied 
prosecutorial  remedies  such  as  those  the 
Commission  utilizes  under  Rule 
102(e)." 

The  Commission  first  promulgated 
Rule  102(e)  in  1935.^^  In  its  initial  form, 
the  rule  contained  a  requirement  that 
attorneys  be  admitted  to  practice  before 
the  Commission  (as  was  then  required 
of  attorneys  and  accountants  who 
sought  to  represent  persons  before  the 
Internal  Revenue  Service)."  In  1938. 
however,  the  Commission  struck  the 
admission  requirement,  and  since  then 
the  rule's  only  use  has  been  to  permit 
the  Commission  to  censure,  suspend  or 
disbar  professionals.'" 

Although  Rule  102(e)  has  caused  a 
great  deal  of  controversy  since  its 
inception,'''  it  was  only  used  sparingly 


"Keating.  Muething  »-  Klekamp,  47  S.E.C  9S. 
Ill  (1979)  (Conuniuioner  Karmel.  diMenting). 
Unfortunataly,  Commiisioner  Karmal  dUiented  in 
the  context  of  a  settled  enforcement  action,  so  there 
was  no  opportunity  for  judicial  review  of  the  issues 
she  raised.  Several  commentators  have  suggested 
that  attempts  to  evade  appellate  review  are  a 
hallmark  of  the  CommiMion's  Rule  102(e) 
jurisprudence.  Sec  eg..  Ann  Maxey,  SEC 
Enforcement  Actions  Againtt  Securitie*  Lawyers: 
New  Remedies  v.  Old  Policies.  22  Del.  |.  Corp.  L. 
S37.  552-53  (1997):  Richard  W.  Painter  *  Jennifer 
E.  Duggan.  Lawyer  Disclosun  of  Corporate  Fraud: 
Establishing  a  Firm  Foundation,  SO  S.M.U.  L  Rev. 
225.  271  (1996). 

>>  See  Touche  Ross  &  Co.  v.  Redington.  442  U.S. 
560  (1979):  see  also.  e.g.  Central  Bank  v.  first 
Interstate  Bank.  511  U.S.  164  (1994):  Keating,  47 
S.E.C  at  111  &  116  n.3S  (Commissioner  Karmel, 
dissenting).  The  Supreme  Court  has  approved  the 
use  of  implied  ancillary  remedies,  such  as  when  the 
Commission  seeks,  e.g.,  disgorgement  as  a  remedy 
in  a  typical  enforcement  action,  but  that  situation 
•earns  readily  distinguishable  from  Rule  102(e),  in 
which  both  the  cause  of  action  and  its  remedy  are 
implied.  Cf.  Franklin  v.  Gwinnett  County  Public 
Schools,  503  U.S.  SO  (1992)  (approving  implied 
remedy  to  expreM  cause  of  action). 

"  See  Touche  Ross  6-  Co.  v.  SEC,  609  F.2d  570. 
578  n.l3  (2d  Cir.  1979)  ("Touche  floss'):  Harold 
Manh.  ft-.  Au'e  2M  Proceeding)!,  35  Bus.  Uw.  987, 
967  (1980). 

"Marsh,  supra  note  14,  35  Bus.  I^w.  at  987. 

■•/d  Ahhough  Rule  102(e)  reaches  all  types  of 
professionals  who  might  practice  before  tlie 
Commission,  including  engineers  or  expert 
witnesses,  there  have  been  only  a  few  cases  in  the 
rule's  63-year  history  (hat  did  not  involve  either  a 
U«vyer  or  an  accountant. 

"The  following  is  a  sampling  of  the  literature 
diacussing  the  Commission's  use  of  Rule  102(e).  the 
vast  bulk  of  it  extraordinarily  critical — particularly 
when  one  discounts  articles  by  Commission 
officials  defending  policies  they  themselves  have 
helped  formulate  and  administer.  (I  find  it  ironic 
that  the  number  of  law  review  articles  discussing 
Rule  102(e)  dwarb  the  number  of  actual  federal 
court  decisioiu  coiutruing  it  by  a  factor  of 
approximately  10  to  1).  See,  e.g.,  Roberta  S.  Kannel, 
Asfulotion  by  Prosecution:  The  Securities  and 


Exchange  Commission  vs.  Corporate  America  173- 
83  (1982);  ABA,  Statement  of  Policy  Adopted  by 
ABA  Regarding  Responsibilities  and  Liabilities  of 
Lawyers  in  Advising  with  Respect  to  the 
Compliance  of  Clients  with  Lows  Administered  by 
the  Securities  and  Exchange  Commission.  31  Bus. 
Law.  543.  545  (1975):  ABA  Task  Force  on  Rule 
102(e)  Pnxxedings,  Report  of  the  Task  Force  on 
Rule  W2(e)  Proceedings:  Rule  102(e)  Sanctioits 
Against  Accountants,  52  Bus.  Law.  965  (1997); 
David  H.  Barber,  Lawyer  Duties  in  Securities 
Transactions  Under  Rule  2lel:  The  Carter  Opinions, 
1982  B.Y.U.  L  Rev.  513:  Arthur  Best,  Shortcomings 
of  Administrative  Agency  Lawyer  Discipline,  31 
Enwry  L.).  535  (1982):  Judah  Best.  In  Opposition  to 
Rule  2le)  Proceedings.  36  Bus.  Law.  1815  (1981): 
Dennis  |.  Block  *  Charles  ).  Ferris.  SEC  Rule  2(e)— 
A  New  Standard  for  Ethical  Conduct  or  an 
Unauthorized  Web  of  Ambiguity.  81  Cap.  U.  L.  Rev. 
501  (1982):  John  C.  Burton.  SEC  Enforcement  and 
Professional  Accountants:  Philosophy,  Objectives 
and  Approach.  28  Vand.  L  Rev.  19  (1975):  Michael 
P.  Cox.  Regulation  of  Attorneys  Practicing  Before 
Federal  Agencies.  34  Case  W.  Res.  L.  Rev.  173 
(1964):  Joseph  C.  Daley  k  RoberU  S.  Karmel, 
Attorneys'  Responsibilities:  Adversaries  at  the  Bar 
of  the  SEC,  24  Emory  LJ.  747  (1975):  Mitchell  F. 
Dolin,  SEC  Rule  2(el:  i1/ter  Carter- Johnson:  Toward 
a  Reconciliation  of  Purpose  and  Scope,  9  Sec.  Reg. 
LJ.  331  (1962):  James  R.  Doty  et  aL.  The 
Professional  as  Defendant,  in  23rd  Annual  Institute 
on  Securities  Regulation  681  (PU  Corp.  L.aw  ft 
Practice  Course  Handbook  Series  No.  B4-6978. 
1991):  Robert  A.  Dotvning  h  Richard  L.  Miller.  Jr.. 
The  Distortion  and  Misuse  of  Rule  2(e).  54  Notre 
Dame  Law.  774  (1979):  Robert  W.  Emerson.  Rule 
2(e)  Revisited:  SEC  Disciplining  of  Attorneys  since 
In  re  Carter.  29  Am.  Bus.  LJ.  155  (1991):  Ralph  C. 
Ferrara,  Administrative  Disciplinary  Proceedings 
Under  Rule  2(e),  36  Bus.  Law.  1807  (1981):  Ted  J. 
Fiflis,  Choice  of  Federal  or  State  Law  for  Attorneys' 
Professional  Responsibility  in  Securities  Matters.  56 
N.Y.U.  L  Rev.  1236  (1981);  Monroe  H.  Freedman, 
A  Civil  Libertarian  Looks  at  Securities  Regulation. 
35  Ohio  St.  LJ.  280  (1974):  Ray  Garrett,  Jr.,  Social 
Responsibility  of  Lawyers  in  Their  Professional 
Capacity.  30  U.  Miami  L  Rev.  (1976);  Daniel  L 
Goelzer,  The  SEC  and  Opinion  Shopping:  A  Case 
Study  in  the  Changing  Regulation  of  the  Accounting 
Profession.  52  Brook.  L  Rev.  1057  (1987);  Stuart  C 
Goldberg,  Policing  Responsibilities  of  the  Securities 
Bar:  The  Attorney-Client  Relationship  and  the  Code 
of  Professional  Responsibility— Considerations  for 
Expertizing  Securities  Attorneys,  19  N.Y.LF.  221 
(1973):  Paul  Gonson,  Disciplinary  Proceedings  and 
Other  Remedies  Available  to  the  SEC,  30  Bus.  Law. 
191  (1975):  Kent  Cross,  Attorneys  and  Their 
Corporate  Clients:  SEC  Rule  2(e)  and  the 
Georgetown  "Whistle  Blowing"  Proposal,  3  Corp.  L 
Rev.  197  (1980):  Samuel  H.  Gruenbeum,  The  SEC'i 
Use  of  Rule  2(e)  to  Discipline  Accountants  and 
Other  Professionals,  56  Notre  Dame  Law.  820 
(1981):  Samuel  H.  Gruenbeum  ft  Marc  L  Steinberg. 
Accountants'  Liability  and  Responsibility: 
Securities,  Criminal  and  Cortunon  Law,  13  Loy.  LA. 
L  Rev.  247  (1960):  SUnley  A.  Kaplan,  Some 
Ruminations  on  the  Role  of  Counsel  for  a 
Corporation,  56  Notre  Dame  L  Rev.  873  (1981): 
Roberta  S.  Karmel.  A  Delicate  Assignment:  The 
Regulation  of  Accountants  by  the  SEC,  56  N.Y.U. 
L  Rev.  959  (1981):  RoberU  S.  Karmel.  Attorneys' 
Securities  Law  Liabilities.  27  Bus.  Law.  1153  (1972): 
John  J.  Kelleher,  Scourging  the  Moneylenders  from 
the  Temple:  The  SEC,  Rule  2(e)  and  the  Lawyers, 
17  San  Diego  L  Rev.  501  (1980):  Michael  R.  Klein, 
The  SEC  and  the  Legal  Profession:  Material  Adverse 
DevelopmenU.  1 1  Inst,  on  Sec.  Reg.  (PU)  604 
(1979):  Reynold  Koaek.  Professional  Responsibility 
of  Accountants  and  Lawyers  Before  the  Securities 
and  Exchange  Commission.  72  L.  Libr. ).  453  (1979): 
Steven  C  Krane.  The  Attorney  Unshackled:  SEC 
Rule  2(e)  Violates  Clients'  Sixth  Amendment  Right 
to  Counsel.  57  Notre  Dame  L  Rev.  50  (1981); 
Werner  Kronstein.  The  Carter-Johnson  Case:  A 


Higher  Threshold  for  SEC  Actions  Against 
Attorneys.  9  Sec.  Reg.  LJ.  293  (1981):  Michael  R. 
Lanzarone,  Professional  Discipline:  Unfairness  and 
Inefficiency  in  the  Administrative  Process,  51 
Fordham  L  Rev.  818  (1983):  Philip  H.  Levy, 
Regulation  of  the  Accounting  Profession  Through 
Rule  2(e)  of  the  SECs  Rules  of  Practice:  Valid  or 
Invalid  Exercise  of  Power?,  46  Brook.  L.  Rev.  1159 
(1980);  Frederick  D.  Lipman,  The  SECs  Reluctant 
Police  Force:  A  New  Role  for  Lawyers,  49  N.Y.U.  L 
Rev.  437  (1974):  Simon  M.  Lome.  The  Corporate 
and  Securities  Adviser,  the  Public  Interest,  and 
Professional  Ethics,  76  Mich.  L  Rev.  423  (1978); 
Lewis  D.  Lowenfels.  Expanding  Public 
Responsibilities  of  Securities  Lawyers:  An  Analysis 
of  the  New  Trend  in  Standard  of  Care  and  Priorities 
of  Duties.  74  Colum.  L  Rev.  412  (1974);  Harold  L 
Marquis.  An  Appraisal  of  Attorneys' 
Responsibilities  Before  Administrative  Agencies,  26 
Case  W.  Res.  L  Rev.  285  (1976);  Arthur  F.  Mathews. 
SEC  Injunctive  Proceedings  Against  Attorneys,  36 
Bus.  Law.  1819  (1981):  Christine  Neylon  O'Brien. 
SEC  R^ulation  of  the  Accounting  Profession:  Rule 
2(e).  21  Gonz.  L  Rev.  675  (1985):  L  Ray  Patterson. 
The  Limits  of  the  Lawyer's  Discretion  and  the  Law 
of  Legal  Ethics:  National  Student  Marketing 
Revisited.  1979  Duke  LJ.  1251:  Marvin  C.  PickholU. 
SEC  Regulation  of  Professionals.  4  Rev.  Fin.  Serv. 
Reg.  165  (1988):  Irving  M.  Pollack,  The  SEC  Lawyer 
Who  is  His  Client  and  What  are  His 
Responsibilities?.  49  Geo.  Wash.  L  Rev.  453  (1981): 
Martin  B.  Robins,  Policeman.  Conscience  or 
Confidant:  Thoughts  on  the  Appropriate  Response 
of  a  Securities  Attorney  Who  Suspects  Client 
Violations  of  the  Federal  Securities  Laws,  IS  |. 
Marshall  L  Rev.  373  (1962);  Michel  Rosenfeld.  The 
Transformation  of  the  Attorney-Client  Privilege:  In 
Search  of  an  Ideological  Reconciliation  of 
Individualism,  the  Adversary  System,  and  the 
Corporate  Client's  SEC  Disclosure  Obligations,  33 
Hastings  LJ.  495  (1982);  Quinton  F.  Seamons. 
Inside  the  Labyrinth  of  the  Elusive  Standard  Under 
the  SECs  Rule  2(e),  23  Sec.  Reg.  LJ.  57  (1995); 
Morgan  Shipman,  The  Need  for  SEC  Rules  to 
Govern  the  Duties  and  Civil  Liabilities  of  Attorneys 
Under  the  Federal  Securities  Statutes,  34  Ohio  St. 
LJ.  231  (1973):  George  ).  Siedel.  Rule  2(e)  and 
Corporate  Officers,  39  Bus.  Law.  455  (1964): 
Marshall  L  Small,  An  Attorney's  Responsibilities 
Under  Federal  and  State  Securities  Laws:  Private 
Counselor  or  Public  Servant?.  61  Cal.  L  Rev.  1189 
(1973);  Mindy  JafTe  Smolevitz.  TTie  Opinion 
Shopping  Phenomenon:  Corporate  America's 
Search  for  the  Perfect  Auditor,  52  Brook.  L  Rev. 
1077  (1987);  Theodore  Sonde,  Professional 
Disciplinary  Proceedings.  30  Bus.  Law.  157  (1975); 
Marc  I.  Steinberg,  Attorney  Liability  Under  the 
Securities  Laws.  45  Sw.  L).  711  (1991);  Wallace  L 
Timmeny,  Responsibilities  of  Lawyers  in 
Connection  with  the  Sale  of  Municipal  Securities, 
36  Bus.  Law.  1799  (1981):  Francis  M.  Wheat,  The 
Impact  of  SEC  Professional  Responsibility 
Standards.  34  Bus.  Law.  969  (1979):  David  B. 
Wilkina,  Who  Should  Regulate  Lawyers?.  105  Harv. 
L  Rev.  799  (1992);  Harold  M.  Williams,  Cbiporate 
Accountability  and  the  Lawyer's  Role.  34  Bus.  Law. 
7  (1978):  Marie  L  Coppolino,  Note,  Rule  2(e)  and 
the  Auditor:  How  Should  the  Securities  and 
Exchange  Commission  Define  its  Standard  of 
Professional  Conduct?.  63  Fordham  L  Rev.  2227 
(1995):  Michael  J.  Crane,  Note,  Disciplinary 
Proceedings  Against  Accountants:  "The  Need  for  a 
More  Ascertainable  Improper  Professional  Conduct 
Standard  in  the  SECs  Rule  2(e).  S3  Fordham  L  Rev, 
351  (1984);  Robert  G.  Day,  Note.  Administrative 
Watchdogs  or  Zealous  Advocates?  Implications  for 
Legal  Ethics  in  the  Face  of  Expanded  Attorney 
Lability,  45  Stan.  L  Rev.  645.  673  (1993);  William 
Kenneth  C  Dippel.  Comment.  Attorney 
Responsibility  and  Carter  Under  SEC  Rule  2(e):  The 
Powers  That  Be  and  the  Fear  of  the  Flock.  36  Sw. 
LJ.  897  (1902):  Todd  J.  Flagel.  Note.  Secund'et  Law: 
SEC  Must  Clarify  Its  Position  as  to  the  Level  of 
Culpability  that  Mutt  Be  Shown  to  Constitute  a  Rule 
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during  the  first  35  years  or  so  of  its 
existence."  Things  changed  in  the  early 
1970's  when  the  Commission  embarked 
on  its  so-called  "access"  theory  of 
securities  law  enforcement. '*  As  a 
consequence  of  its  belief  that  access  to 
capital  markets  is  controlled  by  a 
limited  number  of  professionals,  the 
Commission  sought  to  achieve 
maximum  deterrent  value  from  its 
limited  enforcement  resources  by  suing 
the  gatekeepers,  rather  than  simply 
proceeding  against  the  principal 
wrongdoers. 2°  Accordingly,  the 
Commission  brought  wave-upon-wave 
of  actions — including  many  Rule  102(e) 
administrative  proceedings — against 
securities  professionals,  accountants 
and  la%vyers.'' 

The  high  water  mark  of  the 
Commission's  "access"  theory  was 
probably  the  National  Student 
Marketing  case.^z  In  Nationtjl  Student 


2feMi)(u)  Violation  By  Accountants,  20  Dayton  L 
Rev.  1083  (1995);  Note.  Attorney  Discipline  by  the 
SEC:  2(e)  or  not  2(e)?,  17  New  Eng.  L  Rev.  1267 
(1982):  Note,  TTie  Duties  and  Obligations  of  the 
Securities  Lawyer:  The  Beffiuiing  of  a  New 
Standard  for  the  Legal  Profession?,  1975  Duke  LJ. 
121:  Note,  SEC  Disciplinary  Proceedings  Against 
Attorneys  Under  Rule  2(e),  79  Mich.  L  Rev.  1270 
(1981):  Comment.  SEC  DiscipUnaiy  Rules  and  the 
Federal  Securities  Laws:  The  Regulation,  Bole  and 
Responsibilities  of  the  Attorney,  1972  Duke  L).  969. 

>*  A*  to  the  lawyers,  the  first  Rule  102(e) 
ptocaeding  was  not  brought  until  1950,  and  only 
five  cases  %vere  brought  before  1960.  See  Keating. 
47  S.E.C  at  112  (Commiaaiaaer  Kannel,  dissenting). 
The  number  of  Rule  102(e)  cases  against 
accountants  during  from  1935  to  1970  was  also  de 
minimis  by  comparison  to  recent  years  when  the 
Conuniiaion  ha*  brought  (acairduig  to  statistics 
supplied  by  our  Office  of  the  Chief  Accountant)  an 
average  of  over  25  cases  annually.  See  Marsh,  supra 
note  14.  35  Bus.  Law.  at  987-86.  Commentators 
seem  to  agree  that,  for  various  reasons,  it  is 
impossible  to  obtain  accurate  historical  statistics 
regarding  Rule  102(e)  proceedings,  particiilarly  for 
the  period  before  1975.  See  Emetaoa.  supra  note  17. 
29  Am.  Bus.  LJ.  at  173-63  (comprehensive  effort  to 
tabulate  number  and  type  of  Rule  102(e) 
proceedings  against  lawyers  through  1989);  Marsh, 
nipra  note  14,  35  Bus.  Law.  at  988. 

>*See,  e.g..  Burton,  supra  note  17,  28  Vand.  L 
Rev.  at  19-20;  Simon  M.  Lome  4  W.  Hardy  Callcott. 
Administrative  Actions  Against  Lawyers  Before  the 
SEC,  50  Bus.  Law.  1293,  1297  (1995);  Maxey.  supra 
note  12.  22  Del.  J.  Corp.  L  at  549. 

» Harvey  L  Pitt  *  Karen  L  Shapiro.  Securities 
Regulation  by  Enforcement:  A  Look  Ahead  at  the 
Next  Decade.  7  Yale  J.  on  Reg.  149. 171-74  (1990). 

'*  Id.;  see  also  Emerson,  supra  note  17,  29  Am. 
Bus.  L).  at  176  (for  attorney*,  peak  years  of  Rule 
102(e)  enforcement  activity  were  1975  through 
1977.  when  the  Commission  brought  actions  against 
53  attorney*  and  three  law  firms). 

"  SEC  V.  National  Student  Marketirtg  Corp., 
(1971-1972  Transfer  Binder]  Fed.  Sec.  L  R^. 
(OCH)  1 93,360.  at  91,913  (D.O.C  1972)  (complaint). 
Lass  than  two  weeks  after  the  filing  of  the  National 
Student  Marketing  complaint,  the  Wall  StieM 
Journal  reported  that  it  had  become  the  "best-read 
document  since  Gone  With  the  Wind."  Green,  Ante 
Attorneys— A  Bid  to  Hold  Lawyers  Accountable  to 
Public  Stuns.  Angers  Firms,  Wall  St.  J.,  Feb.  15, 
1972,  at  1,  col.  1;  see  also  Samuel  H.  Gruenbeum. 
Corporate/Securities  Lawyers:  Disclosure, 
Responsibility.  Liability  to  Investors,  and  National 


Marketing,  the  Commission  brought  an 
injimctive  action  that  charged  two 
nationally  prominent  law  firms  and 
several  of  their  respective  partners  with 
aiding  and  abetting  a  securities  &Bud 
based  on  their  alleged  failure  to  take 
proper  action  when  they  "permitted" 
their  clients  to  complete  a  merger  that 
had  received  shareholder  approval 
based  an  a  proxy  statement  containing 
materially  misleading  financial 
information.^^  The  Commission's 
complaint  alleged  that  the  lawyers  had 
a  duty  to  insist  that  their  clients  resolidt 
proxies  based  on  corrected  information, 
and  that,  if  the  clients  refused  to  follow 
this  advice,  the  lawyers  were  required  to 
resign  and  to  report  the  alleged 
securities  violations  to  the 
Commission.'*  In  practical  terms,  the 
Commission  sought  to  make  involuntary 
"whistle-blowers"  or  government  agents 
out  of  private  counsel  by  "placfingj 
upon  the  lavryer  a  responsibility  to 
investigate  his  clients"  activities  in 
search  for  possible  violations  of  law."  ^s 

In  discussing  National  Student 
Marketing,  one  Conunissioner  went  so 
far  as  to  state  that,  at  least  in  the  context 
of  a  securities  transaction,  a  lawyer's 
role  was  "more  akin  to  that  of  an 
auditor."  i.e..  the  lawyer  would  "have  to 
exercise  a  measure  of  independence" 
from  his  client  and  would  have  to  be 
"acutely  cognizant  of  his  responsibility 
to  the  public  who  engage  in  securities 
transactioiis  that  would  never  have 
come  about  if  not  for  his  professional 
presence."  ^  Although  the  Commission 
brought  National  Student  \taiketing  as 
an  injunctive  action  in  federal  court,  it 
soon  changed  its  emphasis  in 


Student  Marketing  Corp..  54  Notre  Dame  Law.  795 
(1979). 

"  Natioaal  Student  Marketing,  [1971-1972 
Transfer  Binder)  Fed.  Sec  L  Rep.  (CCH)  f  93.360. 
at  91,913;  aeeoiao  Lome,  supra  note  17,  76  Mich. 
L  Rev.  at  455. 

24  SEC  V.  National  Student  Marketing  Corp., 
11971-1972  Transfsr  Binder]  Fed.  Sec  L  Rep. 
(OCH)  193.360  at  I48(i). 

'^  Milton  V.  Freeman,  Recent  GovemrrteiAal 
Attacks  on  the  Private  Lawyer  as  an  Infringement 
of  the  Conslitutiooal  Right  to  CounseL  36  Bus.  L,aw. 
1791. 1792  (1981):  aeeCox,  nipra  note  17.  34  Caae 
W.  Res.  L  at  2fM  (refeiring  to  attempts  by 
Conuniaaion  towards  the  "enlistment  of  attomejrs  as 
agents  of  the  government");  Wilkins.  supra  note  17, 
lOS  Harv.  L  Rev.  at  838  (Commission  has  appaarad 
to  engage  in  "ovetzealous  enfbroament"  actions 
against  lawyen  in  ortler  to  encourage  them  to  serve 
as  watchdogs  ovar  their  clients).  Accord  Mathews, 
supra  note  17.  36  Bus.  Law.  at  1829:  Marc  L 
Steinberg,  Attorney  Liability  for  Client  Fraud.  1991 
Colum.  Bus.  L  Rev.  1. 9. 

'•  A.A.  Sommer,  The  Emerging  Respontibilitie*  of 
the  Securities  Lawyer,  (1973-1974  Tiansfar  Binder) 
Fed.  Sec  L  Rep.  (OCH)  1 79.631.  83,686,  at  83,689 
to  83.690  Oan.  24, 1974).  I  have  the  highest  regard 
for  former  Commiaaioner  Sommer,  but  I  have  long 
believed  that  this  notion  of  lawyer  as  auditor  is 
contrary  to  traditional  canons  of  profeaaiooal 
responsibility.  See  Johnson,  supra  note  8. 1975 
Utah  L  Rev.  at  64S-S0. 


profisssional  discipline  cases  and 
increasingly  brought  them  as 
administrative  proceedings  under  Rule 
102(e)." 

Although  National  Student  Marketing 
involved  charges  against  law  firms  and 
individual  lawyers,  the  Commission  did 
not  limit  its  overreaching  to  the  legal 
profession — indeed,  one 
contemporaneous  txunmentary  referred 
to  accountants  as  the  "most  actively 
besieged  profession"  under  Rule 
102(e)."  In  SEC'v.  Arthur  Young  6-  Co., 
a  case  arising  from  the  activities  of  an 
oil  and  gas  venture  promoter  over  a 
seven-year  period  in  the  1960's,  the 
Commission  enlarged  a  nationally 
prominent  accoimting  firm  and  the 
responsible  auditors  with  committing  or 
aiding  and  abetting  securities  fraud.^ 
Because  the  case  predated  the  Supreme 
Court's  decision  requiring  the 
Commission  to  prove  scienter  ia  its  Rule 
lOb-5  enforcement  cases,^  the  Ninth 
Qrcuit  assumed  that  "negUgenoe,  rather 
than  scienter,  constitutes  the  standard 
by  which  an  aixountant's  or  auditor's 


"  During  the  1970's.  federal  courts  Inaeasingly 
placed  limitatiafis  oo  the  Commiaaion's  ability  to 
faring  suit  and  obtain  injunctive  raliet  See.  e.g.. 
£mst6-£nis(  V.  HochfMer.  425  U.S.  185.  197-198 
(1976)  (psxwf  of  acientar  required  in  a  Rule  lOb-S 
action):  SEC  v.  Cammoniwlth  Chemical  Securities, 

fac,  574  F.2d  90. 98  (2d  Or.  1978)  ("current  

judicial  attitude  toward  the  iaauance  of  injunctions 
on  the  basis  of  past  violatioiia  at  the  SBC's  request 
has  become  mote  (arcumapect  than  in  aarUer 
days").  Convincing  evidaaoa  agon*  damooatrating 
that  the  Cammiasioa  iiuiaiart  its  use  of  Rule 
102U)  administrative  imwedings  altar  NaUonal 
Stuaent  Morfadrtg  a*  a  mean*  to  ciicam»wt  thaaa 
iudidally-impoeed  Umitations.  See  Downing  8 
Millar,  supra  note  17,  54  Notra  Dame  Law.  at  783- 
85  (quoting  June  1976  mamorandum  from 
Commisaioa's  General  Counael  to  Commission's 
□lairman  suggesting  that  the  Conmiaeiao  mi^t 
appropriately  bring  Rule  102(e)  actions  in  situatioiu 
in  which  a  nrnfaaainnal's  cooduct  would  not  aatiafy 
the  HotAfBUerimnxunamBl  of  aciantar  (or  Rule 
lOb-5  actions);  aae  oiao.  e.g..  Arthur  Bast,  supn 
note  17,  31  Emory  LJ.  at  550  (laaaar  nagligBnca 
standard  "may  explain  why  SBC  choaa"  to  faring 
Rule  102(e)  action,  rather  than  injunctive  action 
against  to^of  accounting  fiim,  and  this  option  "can 
be  viewed  either  as  an  advantage  of  the 
administrative  procaas  or  a*  a  dangarnus 
diacraboitary  weapon  that  ought  not  to  be  available 
to  the  agency");  )amea  P.  Hammer.  Aes^gnotian  e^ 
CosponUe  Counsel:  Fulfillment  or  Abdication  of 
Duty.  39  Hastings  L).  641.  650  (1988)  ("The 
unwiUingneaa  of  the  courts  to  issue  injunction* 
when  tliare  is  no  likelihood  of  recurring  violation 
*  *  *is«tlaasioDeofthepriDcipalfactonintfae 
SECs  inciaasing  use  of  rule  2(e)  proceeding*  to 
govern  the  discipline  of  professionals."). 

»Sa»  Downii«  a  iMGllar.  supra  wMa  17. 54  Notre 
DMne  Law.  at  775  n4t:  aae  also  id.  at  774  ("Recent 
2(e)  iMiifeadingi  against  accountants  demonstrate 
that  the  SBC  has  ooovartad  the  rule  from  one 
deaignad  to  serve  the  limited  salutary  purpose  of 
exanriaii^  disciplinary  authority  ovar  the 
incompetent  unethical  or  dishnneet  errmintiag 
practitioner  to  a  rule  whicfa  ha*  aSactively  faaan 
utilised  to  pervasively  regulate  eocounting  firma 
and  the  proiassion  as  a  whole."). 

»  S90  F.2d  785.  786  (9th  Or.  1979). 

'•Aaron  v.  SEC  446  U.S.  680  (1980). 
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performance  must  be  measured."^* 
Before  the  district  court,  the 
Commission  argued  that  the  firm  and  its 
auditors  performed  their  work  "with 
blinders  on"  and  that  they  should  have 
done  "more"  to  reveal  the  risks  to  those 
who  invested  in  the  ventures.^'  On 
appeal,  the  Commission  apparently 
argued  that  the  accountants  had  failed 
to  perform  their  audit  in  a  manner  that 
would  have  revealed  to  "an  ordinary 
prudent  investor,  who  examined  the 
*  *   •  audits  or  financial  statements,  a 
reasonably  accurate  reflection  of  the 
financial  risks  •   •   •.""The  Ninth 
Circuit  rejected  both  formulations  of  the 
Commission's  argument,  noting: 

To  accept  the  SEC's  (MMition  would  go  far 
toward  making  the  accountant  both  an 
insurer  of  his  client's  honesty  and  an 
enforcement  arm  of  the  SEC.  We  can 
understand  why  the  SEC  wishes  to  so 
conscript  accountants.  Its  frequently  late 
arrival  on  the  scene  of  fraud  and  violations 
of  the  securities  laws  almost  always  suggest 
that  had  it  been  there  earlier  with  the  . 
accountant  it  would  have  caught  the  scent  of 
wrong-doing  and.  after  an  unrelenting  hunt, 
bagged  the  game.  What  it  cannot  do,  the 
thought  goes,  the  accountant  can  and  should. 
The  difficulty  with  this  is  that  Coogreas  has 
not  enacted  the  conscription  bill  that  the  SEC 
seeks  to  have  us  fashion  and  fix  as  an 
intefpretiva  gloas  cm  axiatiiig  saciuities 
Iaws.»« 

To  be  sure,  the  Commission's  attitude 
towards  the  conscription  of 
accountants — and  their  purported 
wearing  of  "blinders,"  or  failures  to 
observe  and  respond  to  "red  flags" — 
persists  to  this  day.'' 


>>590F.2dat787. 
"S90F.2d«t7S7. 
"  590  F.2d  at  787-88. 

>«SgOF.2dat788. 

"In  a  later  caaa  upholding  diacipllnary  tanctiona 
Impoaad  by  tha  Commiuion  on  an  accountant 
undar  Rule  102(e).  the  Ninth  Circuit  purported  to 
distinguish  Arthur  Young  See  Davy  v.  SEC.  792 
F.2d  1418. 1422  (9th  Cir.  1986).  I  confes*  to  beii« 
confuaed  by  Davy— one  would  think  that  if  the 
Commlaaion  were  barred  from  directly 
"conacriptlingl  accountanu"  under  the  aubatantiva 
McuriUes  laws,  it  would  alao  be  beired  from 
indirectly  "conacriptlingl  accountant*"  undar  Rule 
102(a).  liie  real  distinction  (aem*  to  be  that  Davy, 
unlike  Arthur  Young,  involved  truly  egregiout 
adentar-faaaad  misconduct  by  an  accountant.  See 
792  F.2d  at  1422  (reiarring  to  Commiuion  finding, 
supported  by  "lukMtantial  evidence,"  that  the 
accountant  "knowingly  participated  in  the  firaud 
practice  by  (the  isauer)  on  the  invaating  public"). 
In  any  event.  Davy  doea  not  aupporl  the 
Coauniasion's  adoption  of  the  Standard,  bacauie 
the  Court  «vent  to  greet  lengths  to  limit  it*  holding: 

Wa  do  not  coiuider  whaUtar  caaea  can  ariae  in 
which  the  SEC  in  Rule  2(e)  mattats  axcaads  iu 
proper  jurisdictional  boundaries.  The  precise  reach 
of  the  SEC  in  thaae  aituation*  ha*  not  been  defined 
and  «ve  leave  that  laak  for  a  future  caae  which 
implicates  that  question  directly. 

Id.;  tee  alio  id.  ("there  may  be  caaea  where  the 
SEC  should  not  be  empowered  to  determine  the 
standards  by  which  accountants,  or  attorneys  for 
that  matter,  are  to  be  judged":  "|w|e  pretermit  any 


Many  legal  scholars  and  members  of 
the  securities  bar  and  industry,  myself 
among  them,  decried  the  Commission's 
oveneaching  in  National  Student 
Marketing,  Arthur  Young  and  similar 
cases.'*  One  commentary  described  the 
Compiission's  efforts,  colorfully  but 
accurately,  as  a  "  'reign  of  terror'  on 
broker-dealers,  accountants  and 
attorneys."  "  Indeed,  for  more  than 
twenty-five  years,  the  Commission's 
attempts  to  set  standards  for 
professional  conduct,  under  Rule  102(e) 
and  otherwise,  have  caused  much 
dissension  on  the  Commission  itself.'" 
The  roster  of  distinguished  former 
Commissioners  who  have  expressed 
serious  doubts  about  the  Commission's 
expansive  uses  of  Rule  102(e)  and  other 
attempts  to  set  professional  standards 
includes:  Edwajrd  H.  Fleischman, 
Roberta  S.  Karmel,  Philip  Lochner.  Jr., 
Richard  Y.  Roberts,  and  Steven  M.H. 
Walhnan.'* 

Much  of  the  criticism  of  the 
Commission's  efforts  in  this  area  has 
focussed  on  two  factors.  First,  neither 
the  Commission  nor  its  administrative 
law  judges  ("ALJ's")  have  a  statutory 
mandate  to  establish  ethical  standards 
nor  any  special  expertise  in  the  area  of 
professional  responsibility;  second,  the 
threat  of  disciplinary  action  might  well 


discussion  of  the  SECs  po«nr  to  determine 
standards  for  discipline  under  Rule  2(e)  until  we 
have  the  issue  squarely  before  us"). 

**S0e,  e^..  Dalay  a  Karmel,  nipra  note  17, 24 
Emory  L.J.  747;  Downing  a  Miller,  tupm  note  17, 
S4  Notre  Dame  Law.  774;  Freeman,  nipra  note  2S, 
36  Bus.  Law.  1791:  Johnson,  lupm  note  8, 1975 
Utah  L  Rev.  629;  Johnson,  tupiu  note  8,  25  Marcer 
L.  Rev.  637. 

>'Oennu  ).  Block  *  Jonathan  M.  Hoff.  SBC  Moves 
Againtt  Attorneys  Under  the  Remedies  Act, 
N.Y.LJ..  Sept.  23. 1993.  at  5  (quoting  Harvey  L  Pitt 
a  Dixie  L.  Johnson,  Justice  Delayed,  Justice  Denied: 
Observations  on  the  SEC's  'Kent'  Decision,  N.Y.UJ., 
July  11. 1991.  at  5). 

xSee,  e.g..  Keating.  47  S.E.C  at  109 
(Commiaaioner  Karmel.  disaenting):  Richard  E. 
Brodaky.  P.A.,  CL  54. 

^•KBating,  47  S£C  at  112  (1979)  (Commiaaioner 
Karmel.  diaaenting):  see  also  Potu.  1997  WL  690519 
(S.E.C),  at  *17  (Commissioner  Wallman. 
dissentii^:  David  J.  Checkosky,  50  S.E.C  1180. 
1198  (1992)  (Commissioner  Roberts,  concurring  in 
part  and  dissenting  in  pertinent  part):  Allied  Stores 
Corp..  1987  SEC  LEXIS  4306,  at  *19  (June  29.  1967) 
(Commissioner  Fleischman,  dissenting):  Richard  Y. 
RoberU.  CL  IB. 

It  appears  that  the  Rule  102(e)  skeptics  on  the 
Commission  hsve  not  always  been  in  the  minority. 
See  Potts.  1997  WL  690519  (S.E.C).  at  *12 
(Commiaaioner  Johnaon,  concurring)  (noting  that 
the  Commission  was  "evenly  split  two-two"  on  the 
issue  of  wrfaether  a  single  act  of  mere  negligence  was 
sufficient  for  liability  under  Rule  102(e)):  see  also 
Checkosky  /.  23  F.3d  at  487  (discussing  media 
reports  that,  at  a  preliminary  stage,  three 
Commissioner*  bad  voted  to  overturn  the  "  'harsh 
sanction' "  imposed  by  the  Adminiitrative  Law 
Judge):  David  /.  Checkosky.  50  S.E.C  at  1 182 
(denying  reapondant*'  "iKtual  aaaertion  that  •  •  • 
the  Commission  had  jearlierj  rendered  a  final 
opinion  in  this  case  and  improperly  refused  to 
pubUsh  it"). 


intimidate  and  interfere  with  the 
exercise  of  independent  professional 
judgment  and,  as  to  lawyers,  might 
deprive  clients  of  their  constitutional 
right  to  counsel.'**'  These  fears  were  far 
from  academic:  the  National  Student 
Marketing  case  clearly  affected  the 
ability  and  willingness  of  the  securities 
bar  to  take  zealous  positions  before  the 
Commission.*'  According  to  an  article 
co-written  by  the  then-General  Counsel 
of  the  Commission,  the  controversy 
caused  by  National  Student  Marketing 
and  similar  cases  became  so  heated  that 
it  affected  "the  Commission's  ability  to 
carry  out  its  statutory  mandates." 
because  it  lessened  the  necessary 
cooperation  and  trust  between  the 
Commission,  its  staff  and  the  securities 
bar  and  industry.*^ 

In  response  to  the  well-deserved 
firestorm  of  criticism  caused  by 
National  Student  Marketing  and  similar 
.cases,  the  Commission  retreated.*'  As  to 
lawyers,  the  Conunission  announced 
that  it  would  commence  Rule  102(e) 
actions  only  where  it  could  demonstrate 
scienter  and  that  it  would  cease  bringing 
"original"  Rule  102(e)  actions  (i.e.,  the 
Commission  would  only  bring  an 
administrative  proceeding  against  a 
lawyer  if  a  federal  court  first  determined 
that  the  lawyer  had  violated  the  federal 
securities  laws).*^  As  to  accountants,  the 


^'SeelCeaUng.  47  SXC  at  112-17  a  n.31  (1979) 
(Commissioner  Karmel,  dissenting);  see  also,  e.g., 
KMtx  v.  SEC,  475  F.2d  956.  962  P.C  Cir.  1973) 
(reversing  Commission  finding  of  liability  in  Rule 
102(e)  disbarment  case;  declining  to  give 
Commission  any  defarence  in  matters  of  alleged 
profassional  misconduct);  Judah  Best,  supra  note 
17.  36  Bus.  Law.  at  1817;  Freeman,  supra  note  25. 
36  Bu*.  Law.  at  1792-94:  Lome  a  Callcott.  supra 
oOC  19.  50  Bu*.  Law.  at  1301-03.  : 

«  Cf.  Lome,  supra  note  17.  76  Mich.  L.  Rev.  at 
455-56  (recounting  poat-Afotiona/  Student 
Uarketing  incident  in  which  a  lawyer,  unable  to 
compel  (Uaclosure,  resigned  from  his  law  firm  and 
reported  the  matter  to  the  SEC:  af^ar  the  disclosure 
was  made,  a  class  action  lawsuit  followed  that  was 
settled  upon  payment  of  $7854)00,  S62S.000  of 
which  came  from  the  lawyer's  former  firm,  and  only 
Sieo.OOO  from  the  client). 

*'  Lome  a  Callcott.  supra  note  19.  at  1300-01 
(refisning  to  action*  agaiiut  lawyers). 

«>Lome  a  Callcott.  supra  note  19.  at  1303-04;  Pitt 
a  Shapiro,  supra  note  20,  7  Yale  J.  on  Reg.  at  174: 
see  alto  Freeman,  supra  note  25.  36  Bus.  Law.  at 
1792. 

**  WilUaai  R.  Carter,  47  SXC  471.  511-12  (1981); 
Lome  a  Callcott.  supra  note  19.  at  1303-04 
(referring  to  a  speech  given  by  the  Commission's 
then-General  Counsel:  Edward  Greene,  Lawyer 
Disciplinary  Proceedings  Before  the  Securities  and 
Exchange  Commission,  (1981-1982  TraneCsr 
Binder)  Fed  Sec.  L.  Rep.  (CCH)  1 83,089,  at  64,800 
(Jan.  13. 1982)).  In  1968,  the  Commission  ratified 
Mr.  Greene's  speech  in  s  release  that  stated:  "the 
Commission,  as  s  matter  of  policy,  generally 
refrains  bom  using  its  administrative  forum  to 
conduct  de  novo  determinations  of  profassional 
obligations  of  attorneys."  Ditciplirtary  Proceedings 
Involving  Professionals  Appearing  or  Practicing 
Before  the  Commission.  Securities  Act  Release  Na 
6783.  53  Fed.  Rag.  26.427,  26.431  n.30.  1968  WL 
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situation  was  less  clear,  but,  at  least  for 
a  time,  the  Commission  seemed  less 
aggressive  in  bringing  Rule  102(e) 
actions  against  them  as  well.*' 

In  the  late  1980's,  however.  Rule 
102(e)  actions  against  accountants 
became  more  of  a  focal  point  for  the 
Commission.**  In  1988.  the  Commission 
amended  Rule  102(e)  to  create  a 
prestunption  that  disciplinary 
proceedings  would  be  pubUc  rather  than 
private — previously  Rule  102(e) 
proceedings  only  became  public  if 
sanctions  were  imposed.*'  In  addition, 
as  an  enforcement  adjunct  to  combat 
"financial  fiaud."  the  Commission 
stepped  up  its  use  of  Rule  102(e)  to 
bring  charges  of  "improper  professional 
conduct"  against  the  auditors  of  public 
companies.**  It  was  in  this  context  that 
the  Commission  instituted 
administrative  proceedings  under  Rule 
102(e)  against  two  accountants,  David  J. 
Checkosky  and  Norman  A.  Aldrich.** 

n.  The  Checkoaky  DeciskMis 

Checkosky  and  Aldrich,  partners  at 
one  of  the  nation's  preeminent 
accoimting  firms,  were  the  engagement 
partner  and  audit  manager  in 
ooimection  with  audits  of  the  Savin 
Corporation  from  1981  to  1984.*»  The 
Commission  brought  a  Rule  102(e) 
proceeding  against  them  in  1987,  and  in 
1992  affirmed  an  ALJ's  finding  ojf 
"improper  professional  conduct"  '^  In 
its  initial  opinion,  the  Commission 
found  that  Savin's  financial  statements 
were  false  in  that  the  company 
improperly  capitalized  certain  expenses 
for  researdi  and  development  rather 
than  recording  them  in  their  entirety  as 
expenses  in  the  years  incurred."  These 
violations  were  based  on  a  finding  that 
the  auditors,  in  violation  of  Generally 
Accepted  Auditing  Standards 
("GAAS").  had  improperly  permitted 
Savin  to  capitalize  these  expenditures 


278442  (F.R.)  (July  13. 1988);  see  ofso  id.  (referring 
to  Commission  practice  of  generally  instituting  Rule 
102(e)  proceedings  "only  where  the  attorney's 
conduct  has  already  provided  the  basis  for  a 
judicial  or  administrative  order  finding  a  securities 
Isw  violation  in  a  non-Rule  2(e)  proceeding"). 

«>  Pitt  a  Shapiro,  supra  note  20.  7  Yale  J.  on  Reg. 
at  174. 

<«Goelzer  a  Wyderko,  supra  note  11,  85  Nw.  U.L. 
Rev.  at  653. 

•'  Rule  102(e)(7):  see  Disciplinary  Proceedings 
Invohriitg  Professionals  Appearing  or  Practicing 
Before  the  Commission.  Securities  Act  Release  No. 
6783,  53  Fed.  Reg.  26,427,  1988  WL  278442  (F.R) 
Ouly  13.  1988). 

**Goelzer,  supra  note  17.  52  Brook.  L.  Rev.  at 
1061;  see  alto  infra  note  135. 

♦•David  /.  Checkosky.  Order  Instituting  Private 
Proceedings.  File  No.  3-6776  (Nov.  12, 1987). 

»D0vid/.  OiecJcosJty.  50  S.E.C  1180.  1180-81 
(1992). 

"SOSXCat  1180-ai. 

"SOS.E.Cat  1181. 


and  blsely  certified  that  Savin's 
financial  statements  set  forth  its 
financial  condition  in  accordance  with 
Generally  Accepted  Accoimting 
Principles  ("GAAP")." 

Commissioner  Roberts  concurred  in 
the  majority's  finrling  that  respondents 
violated  GAAS  and  misapplied  GAAP, 
but  dissented  &t>m  the  finding  that  these 
errors  amounted  to  "improper 
professicmal  conduct"  imder  Rule 
102(e).'^  In  Commissioner  Roberts' 
view,  respondents'  conduct  did  not 
provide  a  sufficient  basis  for  a  finding 
that  they  would  threaten  the 
Commission's  processes." 

hi  Checkosky  I.  the  D.C.  Circuit 
remanded  the  case  because  it  was 
unable  to  discern  from  the 
Commissitm's  opinion  the  basis  for  its 
action  other  than  the  finding  that  the 
accountants  had  violated  GAAS  and 
falsely  certified  that  the  financial 
statements  set  forth  the  financial 
condition  of  the  company  in  accordance 
with  GAAP.**  There  was  no  opinion  of 
the  Court,  and  each  of  the  three  judges 
(Judge  Silberman,  Judge  Randolph  and  a 
district  court  judge  sitting  by 
designation.  Judge  Reynolds)  issued  a 
separate  opinion. 

Judges  Silberman  and  Randolph  both 
questioned  the  Commission's  abihty  to 
impose  sancticms  under  Rule  102(e)  for 
misconduct  not  rising  to  the  level  of 
scienter.  i.a..  misconduct  that  is  only 
negligent."  In  Judge  Randolph's  view, 
the  Commission's  authority  under  Rule 
2(e)  "must  rest  on  and  be  derived  from 
the  statutes  it  administers,"  such  as 
Sectitm  10(b)  of  the  Exchange  Act  that 
requires  scienter. "  Judge  Randolph  also 
extensively  discussed  a  1981 
CommissitHi  decision,  William  R. 
Carter,  which  he  regarded — correctly,  in 
my  view — as  "the  Commission's  most 
comprehensive  discussion  of  the 
history,  purpose  and  operation  of  Rule 
2(e)."  that  rejected  a  negligence 
standard  in  case  involving  lawyers.'" 
Judge  Randolph  endorsed  the  reasoning 
of  Carter:  "if  a  securities  lawyer  is  to 
exercise  his  'best  independent  judgment 
*  *  *  he  must  have  the  freedom  to 
make  innocent—- or  even,  in  certain 
cases,  careless — mistakes  without  fear  of 
(losing]  the  ability  to  practice  before  the 


Commission.' "  **  In  Judge  Randolph's 
view,  the  exercise  of  independent 
professional  judgment  was  equally 
crucial  to  accountants,  and  this 
consideration  would  preclude  the 
Commission  from  adopting  a  negligence 

standard,  even  if  only  applicable  to 

accountants,  imder  Rule  102(e).*^ 

Judge  Silberman  likeMrise  questioned 
the  Commission's  ability  to  adopt  a 
negligence  standard.  For  instance.  Judge 
Silberman  explained  that: 

If  the  puipoM  of  Rule  2(e)  is  to  protect  the 
integrity  of  administrative  procesaes.  then 
sanctions  Cor  improper  professional  condtict 
under  2(eKlKii)  arapennissible  only  to  the 
extent  that  they  prevent  the  disruption  of 
proceedings.  Punishment  for  mere 
negligence,  so  the  aigimient  goes,  extends 
beyond  this  realm  of  protective  discipline 
into  general  regulatofy  authority  over  a 
profnsional's  wrork.** 

Judge  Silberman  similarly  suggested 
that  the  Commission  could  not 
legitimately  adopt  a  negligence  standard 
under  Rule  102(e)  because  that  might 
amount.to  "a  de  facto  substantive 
regulation  of  the  profession."*'  Judge 
Silberman  further  indicated  that  the 
adoption  by  the  Commission  of  a 
negugence  standard,  given  its  previous 
contrary  precedent,  mi^t  be  arbitrary 
and  capricious.** 

On  remand,  the  Commission's 
majority  opinion  did  not  directly 
address  the  mental  state  question  poced 
by  the  Court.*'  Instead,  the  majoity 
found  that  the  accountants  had  bdiaved 
reddessly,  but  at  the  same  time  insisted 
that  any  deviation  from  GAAP  or  GAAS. 
includfrig  purely  negligent  ones,  could 
violate  Rule  102(e),  and  that  the 
accountants'  recklessness  was  relevant 
only  to  the  choice  of  sanctions.**  I 
dissented  from  the  Commission's 
second  Checkosky  opinion  because  I 
believed  that  "improper  professional 
conduct"  required  i»oof  of  scienter.*' 

On  appeal  in  Checkosky  U,  the  D.C 
Circuit  again  reversed,  and  scolded  the 
Commission,  in  scathing  terms,  for  its 
failure  to  heed  the  dictates  of  CheclcosJcy 
/.**  The  Court  found  that,  the  prior 
remand  notwithstanding,  the 
Commission  had  again  frdled  to  offier  an 
adequate  explanation  of  Rule  2(e)(lMii). 
but  had  "voic(edl  instead  a  multiplicity 


"50SX.CatllSl. 

^  50  S.E.C  at  1198  (Commissioner  Roberts, 
concurring  in  part  and  dissenting  in  part). 

SS50  SXC  at  1196  a  1212-14. 

>«23F.3rdat4S4. 

"  Senior  District  Judge  Reynold*  diaaented  from 
the  circuit  judges'  conclusion  that  "imprt>par 
■professional  conduct"  under  Rule  102(e)  required 
proof  of  scienter.  23  F.3d  at  493-95. 

s*  See  23  F.3d  at  466  ft  468-69. 

**See  23  F.3d  at  484:  see  also  23  F.3d  at  480- 
87  (citing  William  R.  Carter,  47  S.E.C  471  (1961)). 


••23  F.3d  at  484  (ellipais  and  brackeu  in  origiiiai: 
quoting  Carter.  47  S.E.C  at  504). 

•>  See  23  F.3d  at  483-87. 

•*23F.3dat456. 

•»23F.3dat459. 

•*  23  F.3d  at  460;  tee  alto  23  F.3d  at  456-59 
(r«hrrii«  to  Carter.  47  SXC  471.  and  Ketuteth  N. 
Logan.  10  SXC  962  (1942)). 

•*  David  1  Checkoeky.  1907  WL  18303  (SXC) 
(Jan.  21, 1997). 

••  1997  WL  18303  (S.E.C1.  at  *ia 

"  1997  WL  18303  (S.E.C).  at  '14. 

••£.«..  139  F.3d  at  222. 
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of  inconsistent  interpretations."** 
Because  of  the  Conunission's  "persistent 
{siliire  to  explain  itself'  and  "the 
extraordinary  duration  of  these 
proceedings."  the  Court  declined  to  give 
the  Commission  a  third  chance,  and 
instead  invoked  the  exceedingly  rare 
remedy  of  remanding  the  case  with 
instructions  to  dismiss.^ 

In  an  opinion  truly  remaricable  for  the 
criticism  heaped  on  the  Commission, 
the  Court  agreed  with  respondents' 
contention  that  the  Commission  had 
again  "  failed  to  articulate  an  intelligible 
standard  for  'improper  professional 
conduct'  under  Rule  2(e)(l)(U)."  '*  The 
Court  noted  that  not  only  was  the 
Commission's  1997  opinion  unclear,  but 
that.  "(i]n  something  of  a  tour  de  force," 
it  managed  "to  both  embrace  and  re)ect 
standards  of  (1)  recklessness,  (2) 
negligence  and  (3)  strict  liability — or  so 
a  careful  (and  intrepid)  reader  could 
find."  ^  "The  Court  also  enumerated 
numerous  contradictions  between  the 
Conunission's  opinion  and  its  appellate 
brief  and  oral  argument.''  In  the  Court's 
view,  the  ComnUssion's  failure  to  adopt 
an  intelligible  negligence  standard  was 
so  lacking  that  the  Commission  had 
violated  "(ejlementary  administrative 
law  norms  of  fair  notice  and  reasoned 
decisionmaking."  '*  Referring  to  one 
part  of  the  Commission's  1997  opinion, 
the  Court  sarcastically  observed  "|iln 
the  space  of  four  short  sentences  this 
passage  achieves  impressive  fsats  of 
ambiguity."  ''  The  Court  continued  on. 
remarking:  "Not  only  does  the  opinion 
on  remand  provide  no  clear  mental  state 
standard  to  govern  Rule  2(e)(l)(ii).  it 
seems  at  times  almost  deliberately 
obscurantist  on  the  questicm."'* 

In  a  passage  of  great  portent  to  today's 
release,  the  Court  stated  that  the 
Commission's  instrumental  good 
intentions  alone  will  not  suffice: 


However  legitimate  and.  indeed,  eMential 
the  Commiaaion'*  concern  about  unreliable 
financial  itataments  may  be.  it  la  no 
nibatituta  for  a  dearly  dritnaetad  standard. 
Instead,  the  Coinmiaskui's  •tatamonts  coum 
doae  to  a  •elf-proclaimad  licanae  to  charge 
and  prove  improper  profaaaional  conduct 
whenever  it  plaaaaa,  constrained  only  by  its 
o«vn  discration  (combinad.  parfaaps.  with  the 
standards  of  GAAS  and  GAAP).^ 

As  in  Checkosky  I.  the  Court  ouestioned 
the  Commission's  ability  to  aaopt  a 
negligence  standard  under  Rule 


••lMF.3dat222. 

*•  13e  F.3d  al  222:  Me  aUo  id.  at  227. 

'M3eP.3dal223. 

'>13eF.3dal223. 

'*13eF.3dat22»-24. 

'«19SF.3dat224. 

'•13eF.3dat229. 

'•13»F.3dai22S. 

''lSaF.3dal22S. 


102(e)."  The  Court  appeared  to  reaffirm 
its  previous  statements  about  the  limits 
of  tne  Commission's  authority  in 
disciplining  professionals  subject  to 
Rule  102(e).  remarking  that  "adoption  of 
a  negligence  standard  might  be  imra 
vires"  because  it  might  amount  to  "a 
back-door  expansion  of  (the 
Conunission's]  regulatory  oversight 
powers."  "  On  this  last  point.  Judge 
Henderson  wrote  a  two-sentence 
concurrence  to  express  her 
disagreement  with  the  majority  Oudge 
Williams,  who  wrote  the  opinion,  and 
Chief  Judge  Edwards).** 

m.  The  Commiaaion  Lacks  the 
Anthoiitjr  to  Pramalgate  Role  102(E)  or, 
at  the  Least,  Lacks  the  Anthority  To 
Adopt  the  Propoaed  Standard 

As  a  result  of  this  rulemaking  process. 
I  have  reexamined  the  Commission's 
rationale  for  promulgating  Rule  102(e), 
that  is.  the  nue  has  a  remedial  purpose 
to  protect  the  integrity  of  the 
Commission's  administrative  processes. 
This  reexamination  leads  me  to  the 
conclusion  that  Rule  102(e)  does  not 
have  that  remedial  purpose,  rather  it  is 
or  has  become  just  another  weapon  in 
the  Commission's  enforcement  arsenal. 
Rule  1 02(e) 's  status  as  an  enfoxoement 
tool  removes  the  basis  relied  upon  by 
thoae  few  courts  that  have  upheld  the 
Commission's  ability  even  to 
promulgate  Rule  102(e).  Furthermme. 
even  ti— I'm'ng  the  authority  to 
promulgate  Rule  102(e)  in  some  form, 
the  Commission  may  not  adopt  the 
negligence  standard  set  forth  in  today's 
release. 

In  addition  to  rendering  a  single 
negligent  act,  under  some 
circumstances,  "improper  profsssional 
conduct,"  the  other  two  parts  of  the 
Standard  create  Uability  for.  intentional, 
knowing  at  reckless  conduct;  and  a 
pattern  of  negligent  acts.  As  the  Release 
correctly  notes,  most  conunenters 
agreed  with  these  parts  of  the 
proposal.*^  Assuming  the  Commission 
lias  the  authority  to  promulgate  Rule 
102(e).  I  support  the  intentional  or 
reckless  part  of  the  amendment  without 
reservation.  As  to  that  part  addressing  a 
pattern  of  negligence,  I  would  generally 
reach  the  same  result  as  the  majority, 
hut  through  a  different  analysis. 


'•13SF.3dat22S. 

'•/d.  (dting  OteckotkyL  23  F.3d  at  459 
(Silbannan. ).)). 

■•13S  F.3d  at  227.  Unlika  tha  maiority.  |u<%a 
Handaraon  apparsntly  beiiavad  thai  tha 
CoouniMioa  lUd  hava  tha  authority  to  adopt  a 
nagltganca  ctandard  undar  Ruls  102(a).  U.  (tha 
CoeimiMiaa,  Uka  a««ty  lagulatory  body, 
"poaaaaaaa— and  muit  poaaaa— authority  to 
TT«t^ff«^*n  tha  pcobMional  tUndards  of  it* 
ptactitioiMn"). 

•<  Saa  Ralaaaa  al  3.  IS  a  26. 


Assuming  adequate  authority,  the 
Commission  may  appropriately  bring  a 
charge  of  "improper  profiBssional 
conduct"  under  Rule  102(e)  only  if  the 
pattern  of  negligence  supports  an 
infisrence  that  the  accountant  acted 
recklessly.*'  In  any  event,  because  of  the 
natural  tendency  towards  the  path  of 
least  resistance— towards  proving  one's 
case  the  by  the  easiest  method 
possible — I  think  that  most  of  the^ule 
102(e)  cases  brought  under  the  new 
standard  will  surely  be  brought  under 
the  single  negligent  act  provision. 

A.  Rule  102(0)  Has  Become  Another 
Weapon  in  the  Commission's 
Enforcement  Arsenal 

In  the  Release,  the  Commission 
explains  its  refusal  to  adopt  a  scienter 
standard  because  "Rule  102(e)  protects 
the  integrity  of  the  Commission's 
processes;  it  is  not  an  enforcement 
remedy  or  a  weapon  against  fraud."  " 
Tlie  Commission  also  insists  that  "the  . 
rule  is  remedial  and  not  punitive  in 
nature."  •«  I  disagree  with  the  first 
assertion,  and  think  the  second 
assertitm  is  contrary  to  controlling  law 
in  the  D.C  Circuit  Although  I  have 
come  to  the  conclusion  that  Rule  102(e) 
is  overiy  broed.  as  a  structural  mattw.  I 
do  wish  to  emphasiiw  my  view  that  the 
Commission,  like  any  adjudicative 
body,  may  legitimately  adopt  a 
disciplinary  rule  designed  to  redress 
contemptuous,  disruptive  ta 
obstructionist  behavior  by  advocates 
who  appeer  in  actual  proceedings  before 
us.**  But  Rule  102(e)  is  not  such  a 
permissible  nde.  I  am.  of  course,  aware 
that  several  courts  have  accepted  the 
CommissioD's  proisssed  rationale  about 
the  need  to  protect  its  administrative 


•*  Compaim  FoOb.  1997  WL  690519  (S.E.C).  at 
*12  a  11.1  (CommiaaiatMr  lohnaoii,  ooncumng)  trith 
Pout,  1997  WL  690619  (SXC),  at  *17 
(CominiasioiMr  Walfaaan.  itiiawiHin) 

•*Raiaaaa  at  31:  •••  elsD  M.  at  7-6. 

••lUiaaaa  at  11  a  11.26:  •■•  oJao  id.  at  S  ft  23. 

■•Many  of  tha  abuaaa  of  Rula  102(a)  Maoi  froai 
tha  aU-aocoaapaaaing  way  in  artikh  tha  Coauniaaion 
haa  daHaad  "ptactkse  baiora"  ua  lo  iaduda.  al  laaat 
al  an  aarUar  tima.  not  only  appaatancai  baibra  u« 
and  tha  alaft  and  fiUnga  mads  with  us.  but  also 
ofBca  work  by  profaaaionals  diiactly  ralatad  to  iho 
fadatal  aacoritias  laws.  Saa  Rabart ).  Haft.  Uability 
of  Mtomtyt  and  Accountants  for  SecurtUa* 
ThHMOCtion*  1 6.01(2),  at  6-3  (1997);  saa  o/ao 
lUchaid  D.  Hodgln.  49  SJLC  6, 10  (1979):  SEC  v. 
SsriiM.  Uti^ioo  Ralaaaa  No.  6461, 1974  WL  13435 
(S.E.C)  (Auf.  15. 1974).  In  additioa.  partnan  of  a 
diaqualifiad  pro  hsa  tonal  msy  not  pannit  tha 
tanctionad  panoo  to  partkipala  In  Commiaaion 
mattata,  to  paitidpata  in  profits  bom  thair 
Commiaaioa  buiinaai.  or  to  bold  him  or  bar  out  as 
antitlad  to  practica  bdfara  tha  Conuniaaioo.  Haft. 
nipm.  at  S-3  to  S-t.  Finally,  paitnars  and 
aaiociataa  of  a  diaqualifiad  finn  may  not  practica 
bafora  tha  Commitaton  as  laag  as  they  ramain 
aaaociatad  with  the  finn.  even  if  they  (oinad  tha 
firm  aftar  the  diaqualification.  Id.  at  S-4. 
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processes.**  In  my  view,  however.  . 
today's  amendment — combined  with  the 
Commission's  recently  annoimoed 
crackdown  on  improper  accoimting 
practices,  as  well  as  recent  judicial 
developments — provides  an  ample  basis 
for  a  critical  reexamination  of  these 
precedents. 

In  Touche  Ross,  which  was  decided 
in  1979.  the  Commission  successfully 
argued  to  the  Second  Circuit  that  Rule 
102(e)  was  necessary  to  protect  the 
integrity  cf  its  administrative 
processes.*'  The  Commission  has 
consistenUy  relied  on  the  same  rationale 
since  then,  which  is  repeated  in  today's 
release.**  Before  the  press  of  litigation 
arose,  however,  the  Commission  could 
be  more  candid.  In  a  speech  published 
in  1974  discussing  "spectacular  recent 
failures"  such  as  the  collapse  of 
National  Student  Market  Corporation. 
then-Chairman  Ray  Garrett  made  the 
following  statement: 

We  are  not  entirely  happy  with  the  means 
at  our  disposal  to  cause  higher  standards  of 
professional  conduct  for  investor  protection. 
It  is  true  that  we  can  legislate  rules  governing 
the  contents  of  financial  statements  filed 
with  the  Commission,  but  that  won't  insure 
a  careful  audit,  and  it  certainly  won't 
improve  standards  of  profassional  conduct  by 
lawyers.  Our  tooit  in  this  contexU  aside  from 
informal  comment  and  criticism,  are 
enforcement  weapons — suspension  or 
diAarment  from  practicing  before  the 
Commission,  under  Rule  2(e)  of  our  Rules  of 
Practice,  and  an  action  for  an  injunction  on 
the  ground  that  the  accountant  or  lawryer  has 
participated  in  or  aided  and  abetted  a 
violation  of  the  securities  laws,  including 
Rule  10b-5.»» 

Former  Chairman  Garrett's  remarks 
support  the  assertion  of  one  commenter. 
a  former  Commission  enforcement 
atiomey  who  played  a  leading  role  in 
prosecuting  Garter  and  other  Rule  102(e) 
cases  during  the  1970's.  that  protection 
of  the  Commission's  processes  is  merely 
a  "convenimt  legal  fiction"  or 
"shibboleth  (the  C3ommission]  tised  to 
win  the  Touche  Aoss(]  case  twenty  years 


—  See  Sheldon  v.  ^C.  45  F.3d  1515. 1518  (lltb 
Cir.  1995);  Davy,  792  F.2d  at  1421;  Touche  Ron, 
609F.2datSS2. 

■'609F.2dat579. 

••ltalaMeat7-6. 

**Ray  Garrett,  )r..  New  Directions  in  Professional 
Responsibility.  29  Bu*.  I.aw.  7. 11  (1974)  (emphasis 
addad):  tee  alto  id.  at  9  (tafBrring  to  stocUioIder* 
of  National  Student  Marketing  Iming  "in  excess  of 
$400  million  in  3  months").  In  Touche  Ross.' the 
Second  Circuit  purported  to  find  support  for  the 
propoaition  that  the  Commission  did  not  use  Rule 
102(a)  MS  "sn  additional  weapon  in  the  its 
enforcamanl  arsenal"  in  a  Commiaaioa  release  that 
predated  Chairman  Garrett's  remarks.  See  609  F.2d 
at  579  (ciUng  Securities  Act  Release  No.  5068  at  1, 
1970  SEC  LEXIS  645  (Sept  24. 1970)).  This  release, 
however,  supports  the  Touche  Rots  citation,  if  at 
all.  only  in  tlie  most  general  sense. 


ago."**  This  commenter  also  points  out 
that,  as  a  practical  matter,  the 
Commission's  staff  approaches  Rule 
102(e)  proceedings  in  the  same  manner 
as  other  enforcement  cases,  such  that 
charges  imder  Rule  102(e)  are  just 
another  enforcement  alternative.*'  This 
practical  approach  will  often  suit  the 
convenience  of  potential  respondents 
who  may  well  prefer  an  administrative 
settlement  of  Rule  102(e)  charges  to 
other  enforcement  alternatives  (e.g.,  a 
federal  court  injtmctive  action,  in  which 
the  Commission  would  likely  seek 
monetary  penalties).*^ 

The  Commission's  use  of  Rule  102(e) 
has  not  changed  since  1974 — it  remains 
an  "enforcement  weapon."  Under  usual 
procedures,  the  Commission's  Division 
of  Enforcement  investigates  cases,  and. 
in  the  case  of  a  financial  fraud  involving 
a  public  company,  will  routinely 
scrutinize  the  conduct  of  the 
responsible  accoimtants.*^  if  the 
Division  of  Enforcement  determines  that 
the  accountant's  conduct  is 
substandard,  the  Division  of 
Enforcement  will  consult  with  the 
Commission's  Office  of  the  Chief 
Accotmtant.  and  then  make  an 
enforcement  recommendation  to  the 
Commission.**  If  the  Commission 
authorizes  the  case  as  an  administrative 
proceeding  under  Rule  102(e),  the 
Division  of  Enforcement  prosecutes  it  in 
the  name  of  the  Office  of  the  Chief 
Accotmtant.**  As  shoidd  be  apparent 
from  these  prtxaedures,  notwithstanding 
suriiace  appearances.  Rule  102(e)  is 
much  more  than  a  mere  disciplinary 
nde.**  If  Ride  102(e)  were  just  a 


•"Richard  E.  Brodaky.  P.A..  CL  54,  at  1  n.2  ft  4. 
Mr.  Brodsky  candidly  admits  that  he  has 
"represented  numerous  accounting  firms  in  SEC 
investigations"  since  leaving  the  Commiaaion  in 
1961.  Id.  at  1  n.2. 

•1  Richard  E.  Brodsky,  PA.,  CL  at  6. 

**  Id.;  tee  also  Judah  Best  supra  note  1 7.  36  Bus. 
Law.  St  1815  (from  perspective  of  defense  counsel. 
Rule  102(e)  "is  a  great  settlement  device" — "a 
means  of  avoiding  the  oeceaaity  of  an  injundioa  if 
]rou  can  bargain  successfully  for  it"). 

"See  Ferrars.  supra  note  17.  36  Bus.  Law.  at 
1807-09. 

•*  Id.:  Coppolino.  Note,  supra  note  17, 63 
Fordham  L.  Rev.  at  2232. 

**  Id.:  see  SEC  Announces  Organizational 
Changes  as  to  Accountants.  Consumer  Affairs.  1193 
Daily  Exec  Rep.  (BNA)  No.  236.  al  d-3  (Dec  10, 
1993).  For  lawyers,  our  Office  of  the  General 
Counsel  takes  the  place  of  the  Division  of 
Enforcenwnt  in  recommending  and  proaecuting 
Rule  102(e)  cases.  Id. 

*■  Many  oommenters  have  observed  that  the 
Commission's  aggressive  use  of  Rule  102(e)  goes 
well  beyond  other  agencies'  use  of  comparable 
disciplinary  rules  (with  the  possible  exception  of 
the  Office  of  Thrift  Supervision,  which 
intentionally  modelled  its  disciplinary  rule  on  Rule 
102(e)).  See.  e.g..  ABA.  CL  81  at  3-4:  tee  alto  Tad 
Schneyer.  A  Tale  of  Four  Systemt:  Reflections  on 
How  Law' Influences  the  "Ethical  Infrastructure"  of 
Law  Firms.  39  S.  Tex.  L.  Rev.  245.  263  (1998) 


disciplinary  rule,  cme  woidd  expect  that 
the  Commission's  use  of  it  woidd 
parallel  other  administrative  agencies' 
use  of  their  respective  disciplinary 
ndes — surely  the  Commission's 
processes  need  no  greater  protection 
than  those  of,  for  instance,  the  Federal 
Trade  Commission  or  the  Nuclear 
Regulatory  Commission.  But  the 
opposite  is  true.  Reflecting  the 
enforcement  nature  of  Rtde  102(e),  one 
academic  has  calculated  that,  over  a  50- 
year  period,  the  Commission  has 
disbarred  or  suspended  more  lawyers 
than  "nearly  all  other  federal  agencies 
combined."  ^  Were  accountants 
included  in  this  tabulation,  I  am  sure 
the  numbos  woidd  demonstrate  an 
even  greater  disparity. 

These  argimients  that  the  Commissicm 
lacks  the  authority  even  to  promulgate 
Rule  102(e)  are  not  new.  In  fact. 
Commissioner  Karmel,  in  a  series  of 
dissents  starting  almost  20  years  ago. 
made  many  of  the  same  points  I  make 
today.**  For  instance,  Commissicmer 
Karmel  began  her  best-known  dissent  as 
follows: 

This  is  another  Rule  2(e)  diadplinaiy    . 
proceeding  which  arises  from  the 
Commission's  efforts  to  protect  investors  by 
articulating  and  enforcing  professional 
respoiuibUity  standards  far  anomeys.  The 
Commission's  authority  to  ptomul^te  Rule 
2(e)  is  tenuous  at  bast  Since  the 
Commission's  program  is  in  aid  of  its 
prosecutorial  function,  rather  than  its  rule  . 
making  or  adjudicatory  functions,  I  view  it  as 
an  invalid  exerdaa  of  power  *  *  *.** 


("Ovar  the  years,  the  Securities  and  Fwrhangs 
Owiiiiiasinii  (SEQ  and.  more  recently,  the  Office  of 
Thrift  Supervision  (OTS)  have  asserted  tar-reaching 
autliority  to  directly  regulate  lawjrers  who  practice 
in  their  fields,  much  as  judges  regulate  trial 
lawyers.");  Ted  Schneyer,  Professional  Discipline 
for  Law  Firms?.  77  Cornell  L  Rev.  1.  43-44  (1991) 
(under  Rule  102(e).  SEC  has  been  the  "moat 
aggressive  sgency"  in  disciplining  lawyers).  In 
additioa.  the  Commission's  use  of  Rule  102(e)  gaea 
well  beyond  standards  used  lo  enforce  the 
diaciplinary  rules  of  most  courts.  See  ABA  CL  61, 
at  3-4;  AKTA.  CL  84  at  12. 

•'Emaraoa.su/iranole  17,  29  Am.  Bus.  L.|.at 
17a 

••JCeotifv.  47  S.EjC  at  111  (Commissioaar 
Karmel.  dissenting):  tee  also,  e.g.,  Darrel  L  NMsen, 
49  SJLC  SO.  51  (1980)  (Commissioner  Kaimel. 
dissenting):  Bernard  J.  Coven,  49  S.E.C  46. 47 
(1979)  (Commissioner  Karmel.  dissenting):  Hodgin. 
49  SX.C  at  11  (Commiaaiooer  Karmel.  dissenting) 

—Keotir^  47  SXC  at  109:  tee  alto  id.  at  111 
(exprsssing  disapproval  of  uae  of  Rule  2(e)  as  "s 
getieral  enforcement  tool  to  discipline  attorneys"). 
Though  Commission  Karmel  questioned  most 
strongly  the  Conunission's  authority  to  regulate  the 
conduct  of  attomejrs,  she  questioned  the 
Commission's  authority  lo  regulate  the  conduct  of 
accountanu  as  well.  See  id  at  111  ft  115n.31:aee 
also  Nielten.  49  SX.C  at  52-54  (Commisatorwr 
Karmel.  dissenting). 
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The  force  of  Commissioner  Karmel's 
arguments  have  increased,  rather  than 
diminished  with  time.*'**' 

Starting  mth  the  Second  Circuit's 
decision  in  Touche  Ross,^°^  the  few 
courts  to  consider  these  arguments  have 
rejected  them,  but  I  think  there  is  ample 
cause  for  reconsideration.  As  the 
Release  repeatedly  recognizes,  the 
legitimacy  of  Rule  102(e)  depends  on  it 
having  a  remedial  purpose.""  A  recent 
decision  by  the  D.C.  Circuit.  Johnson  v. 
SEC,*'*^  however,  and  the  Commission's 
response  to  it,  place  the  characterization 
of  Rule  102(e)  as  "remedial"  in  great 
doubt.  In  Johnson,  the  D.C.  Circuit 
rejected  the  Commission's  argument 
that  sanctions  imposed  on  a  branch 
manager  at  a  registered  broker-dealer,  a 
censure  and  a  six-month  suspension, 
were  "remedial":  rather  the  Court 
determined  that  these  sanctions  fell 
within  the  definition  of  "penalty"  for 
purposes  of  the  statute  of  limitations.^o* 
Precisely  these  same  sanctions,  censure 
and  suspension,  are  among  the 
sanctions  frequently  imposed  by  the 
Commission  in  Rule  102(e)  cases.  Under 
the  reasoning  at  Johnson,  the  pimitive 
nature  of  Rule  102(e)'s  sanctions  could 
well  give  rise  to  questions  about  the 
Commission's  ability  to  promulgate  it. 
The  D.C.  Circuit  decided  Johnson  after 
Checkosky  I,  but  before  Checkosky  I7.*<» 
In  ChecJcosJcy  77,  the  DC.  Qrcuit 
determined  that  the  Commission  had 
Csiled  to  comply  virith  the  directions  in 


■■■Th*  acadmiic  comnwatary  Uifsly  aupporu 
th*  view  thai  Rul«  102(«)  U  "|ust  part  of  th«  SECi 
dUciplinary  aniorcaaMnt  ananal."  Emarton,  $upra 
nota  17,  n  Am.  Biu.  L).  at  167:  mtganatalfy  nipro 
iiatal7. 

>•>  609  F.2d  570.  In  ooa  of  tha  many  ironiaa 
auiTounding  Rule  102(a),  tha  opinion  in  Touche 
Jloat  waa  %vrittan  by  Judga  TinitMn.  Balora  Judga 
Timban'  diatingulahad  aarrica  a*  a  fatkral  iudjrt.  ba 
•arvad  with  distinctioo  aa  tba  Commiaaion'! 
Canaral  Counaal  in  tha  mid-lSSC*.  At  that  tima.  tha 
Ganaral  Countal  had  tuparviaory  raaponaibility  for 
ovaraaaing  all  tha  Conuniwion't  Rula  102(a)  caiaa. 

>«>Ralaaaa  at  7, 11  *  n.26, 19  k  31. 

>«S7  F.3d  4*4  P.C  Or.  iwe).  At  tha  tima 
foluuon  waa  dacidad.  I  diaagraad  %vith  iu 
raaaooing,  and  aupportad  tha  Commiaaion'* 
unauccaaaful  aflbrta  to  aaak  Supiama  Couit  raviaw. 
Ragardlaaa  of  my  aarliar  diaagraamant  with  fohnton 
and  my  aupport  of  continuing  aiforta  to  raiaa  thia 
iaaua  in  othar  circuit*,  fohnton  repraaanta 
controlling  law  in  tba  O.C  Circuit  and  trill  almoat 
caruinly  ba  a  factor  tba  naxt  tima  tha  D.C  Circuit 
raviawa  Rula  102(a). 

>••  67  P.3d  at  46S-67  (conatruing  26  U.S.C  2462). 

>"■  Bacauaa  Johnion  cama  aftar  Chackotky  I,  I 
ragard  tha  ttataments  of  |udga<  Silbarman  and 
Randolph  (upporting  tha  Commiaaion'*  ability  to 
promulgata  Rula  102(a)  a*  lata  than  authorilativa. 
See  23  F.3d  at  455  (Silbannan.  I)  A  472  (Ruidolph. 
].).  Bacauaa  thare  wa*  no  opinion  of  tha  Court  in 
Cttuckxttky  1.  tha  O.C  Circuit  probably  naad  not 
invoka  en  banc  procadura*  in  it*  naxt  review  of 
Rula  102(a)  to  detarmine  wbetber  (o  follow  tha 
Sacond  Circuit'*  daci*ion  in  Touche  Hon.  Any 
panal  of  tha  D.C  Circuit  would  hava  tha  powar  to 
docida  to  follow  or  not  to  follow  Touche  Bote. 


Checkosky  I  that  it  clearly  enunciate  its 
standard  for  Rule  102(e).  and  thus  had 
no  need  to  determine  whether,  as  a 
result  of  Johnson,  the  Commission  still 
had  the  authority  to  promulgate  Rule 
102(e). 

Subeequent  action  by  the  Commission 
indicate  its  own  recognition  that  this 
argument  may  be  well-founded.  In 
Angelo  P.  Dainna,  CPA,  two  accountants 
filffd  a  motion  to  dismiss  a  Rule  102(e) 
proceeding  as  one  seeking  a  penalty  and 
thus  time-baired  under  Johnson.^"^  The 
Division  of  Enforcement  failed  to  object, 
and  the  Commission  dismissed  the 
proceeding.  *°^  Likewise,  in  George 
Craig  Stayner.  CPA,  the  Commission 
dismissed  a  Rule  102(e)  case  against  an 
accountant  who  had  raised  the  Johnson 
issue,  this  time  over  the  objection  of  the 
Office  of  the  Chief  Accountant.**'*  In 
several  analogous  disciplinary  cases  not 
involving  Rule  102(e),  the  Commission 
has  ord«ed  dismissals,  without 
objections  from  the  staff,  in  resp<mse  to 
similar  arguments  relying  on 
/oTi/ison.'o*  Given  the  time  and 
resources  the  Commission  devoted  to 
Donna  and  Stayner,  one  would  have 
thought  the  Commission  would  have 
declined  to  dismiss  these  cases  if  it  had 
any  confidence  in  its  chances  on  the 
"punitive"/"remedial"  question  in  the 
D.C  Circuit. 

In  my  view,  the  purpose  of  Rule 
102(e)  is  not  to  protect  the 
Commission's  administrative  processes, 
but  rather  to  enforce  compliance  with 
the  federal  securities  laws.  In  addition, 
under  controlling  law  in  the  D.C 
Circuit,  Rule  102(e)  is  punitive,  not 
remedial.  As  a  result,  the  Commission 
lacks  the  authority  even  to  promulgate 
Rule  102(e). 

B.  The  Commission  Lacks  the  Authority 
To  Adopt  a  Negligence  Standard 

Even  assuming  the  Commission  could 
validly  promulgate  Rule  102(e),  it  lacks 
the  authority  to  adopt  a  negligence 
standard.  In  my  view,  this  conclusion  is 
compelled  by  the  D.C.  Circuit's 
decisions  in  QiecJmsJcy  7and  Checkosky 


'—Riichaiy  Act  Ralaaaa  I4a  36490. 1997  WL 
197SSS  (S.E.C)  (April  14, 1997).  Thaaa  raapoodanu 
had  aarliar  aought  to  anjoin  the  Commiaaion  in 
iadaral  court  from  commancing  tha  Rula  102(a) 
procaadinga:  in  an  unpubliahad  daciaion  (raliad  on 
in  tha  Ralaaaa  at  16  6  20).  tba  diatrict  court  held 
that  tha  Commiaaion'*  Rula  102(a)  authority  ia  not 
limited  to  inatancaa  of  intentional  miac»nduct  or 
bad  faith.  See  Oonna  v.  SEC  1994  WL  31SS77  (N.D. 
Gal.  Fab.  B.  1994). 

•«»'  1997  WL  197SSS  (SX.C). 

">•  Exchai^  Act  Ralaaaa  Na  39994. 1096  SEC 
LEXIS  956  (May  14. 1996). 

>"•  See.  e^.,  Paul  C.  Kettier.  Kxrhanga  Act  Releaae 
No.  40011, 1996  SEC  LEXIS  060  (May  20. 1990); 
Richard  SI.  Kulak.  Kxrhanga  Act  Ralaaaa  No.  36657, 
1997  SEC  LEXIS  1113  (May  20,  1997). 


77.1*°  Others  at  the  Commission  question 
my  interpretation  of  both  Checkosky 
cases,  but  I  note  that  this  same  urge  to 
construe  an  adverse  decision  as 
narrowly  as  possible  (sometimes  even 
more  narrowly  than  possiUe)  is 
precisely  what  so  enraged  the  D,C 
Circuit  in  Checkosky  U.^^* 

I  must  confess  thst  I  remain  somewhat 
mystified  by  the  begrudging  attitude 
towards  C/iecJcosJcy  that  is  prevalent  at 
the  Commission,  After  two  of  the  worst 
defeats  in  the  Commission's  60-plus 
year  history,  we  should  not  adopt 
merely  the  absolute  minimum  necessary 
to  pass  muster  in  the  D.C  Qrcuit. 
Rather,  we  should  strive  to%vard  caution 
and  conservatism,  and  give  ourselves  an 
ample  margin  for  error.  The  Standard  is 
not  cautious;  it  is  not  conservative. 
Instead,  the  Commission  has  again 
reverted  to  a  "push  the  envelope" 
strategy,  and  thrown  down  the  gaimtlet 
to  the  D.C  Circuit. 

Edit<Hializing  aside,  I  believe  that  the 
Commission  lacks  the  authority  to  adopt 
a  negligence  standard  imder  Rule 
102(e).  No  appellate  court  has  approved 
the  Commission's  adoption  of  a 
negligence  standard,  and  I  fully  concur 
with  the  ABA'S  statement  that  "the 
prognosis  fat  appellate  court  affirmance 
of  *  *  *  a  (negligenoe-baaedl  standard  is 
very  poor."  **'  Of  course,  the  Release 
denies  that  what  the  Commission  has 
adopted  is  a  "simple"  or  "mere" 
negligence  standud."^  But  the 
Proposing  Release  contained  similar 


"•Saa  au/MD  Section  0. 

>>>  A  reapacted  aacuritiae  acholar.  Dean  Joel 
Saligman  of  the  Univataity  of  Arixona  College  of 
Lew.  aubnitiad  a  fwmnanl  letter  opinii^  tlwt. 
altboogh  "thare  ia  aotna  unoertainty"  bacauaa  of  tha 
Chadboalcy  dadaiona.  tba  Conuniaaion  haa  tha 
authority  un«lar  tha  fMiaral  aacuritiaa  l«%*a  to  adopt 
a  nagligenca  atanderd  for  Rule  102(e).  Saa  CL  53  at 
2.  Dean  SaUgman  qualified  hia  aadaraamant  in 
other  tmpoitant  weya    e»an  ha  axpreeaed  coaoema 
about  tha  clarity  of  tba  JuM  propoaal.  See  CL  53 
at  3.  Dean  Saltenan'a  optnion  ia  contrary  to  tha 
deer  weight  oiacadamic commentary.  See.  a.g.. 
Downing  S  Millar,  nipra  note  17,  54  Notre  Dam* 
Uw.  at  775-61:  Maxay,  tupra  note  12,  22  DeL  J. 
Corp.  L.  et  563-64:  Flagal.  Note,  aupra  nota  17,  20 
Oej^on  L.  Rev.  et  109S-96:  aee  alto  aupra  nota  17. 
In  additioa,  moat  other  oommantar*  ahara  my  viaw 
that  tba  OMcicocicy  opiniona  appear  to  preclude  tha 
Commiaaion  from  adopting  a  negligence  atandard. 
Sea  ABA.  CL  61  at  3:  Robait  K.  Elliott.  Partner, 
KPMG  Peat  Marwick  LLP  ("KPMG  Peat  Marwick"). 
CL  62  at  2-3;  AICPA.  CL  64  at  4-5  ft  10-15;  aee 
ofao,  e.g.,  Don  Hummel,  Adminiatretive  Director, 
Department  of  Commaroe  and  Inauranca,  Tenneeaee 
State  Board  of  Accountancy.  CL  12:  Richard  Y. 
Robeitt.  CL  16. 

>"  ABA.  CL  61  at  3.  Q.  Checko»kyl.  23  F.3d  at 
456  (Silbarman. ).)  (courta  of  appeala  have  not 
"iquaraly  addfaaaad"  quaation  of  Commiaaion's 
authority  to  adopt  a  nagllginfa  atandard  under  Rule 
102(e)).  Although  the  Eleventh  Circuit'*  cubeequent 
opinion  in  Sheldon,  45  F.3d  at  1516,  di*cu*aed 
generally  tba  Commiaaion'*  authority  to  promulgate 
Rule  102(e),  it  did  not  addraaa  the  negligence 
queetion. 

<»Releaaaet3a 
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unconvincing  attempts  to  narrow  what 
seemingly  was  an  all-encompassing 
standard.***  Interested  parties  submitted 
over  150  comment  letters,  more  than 
half  (by  my  estimate)  expressing 
skepticism  or  worse  as  to  whether  the 
standard  in  the  Proposing  Release  truly 
limited  the  Commission's  discretion  to 
bring  Rule  102(e)  cases  for  simple 
negligence.  Though  insisting  that  it  has 
the  authority  to  adopt  a  "simple"  or 
"mere"  negUgence  standard,  the 
Commission  now  purports  to  adopt  a 
higher  standard.*  *'  I  think  that  the 
Standard  will  not  limit  the 
Commission's  discretion  to  bring  cases 
for  simple  negligence.  Moreover,  as  I 
discuss  in  the  next  section,  the  revisions 
to  the  Proposing  Release's  standard  only 
add  to  the  lack  of  clarity  surrounding 
this  issue. 

As  an  initial  matter,  it  is  important  to 
recognize  that  today's  release  actually 
expands  the  Commission's  Rule  102(e) 
jurisdiction  beyond  that  encompassed 
by  the  Proposing  Release.  The  single 
negligent  act  provision  in  the  Proposing 
Release  contained  a  requirement  that 
the  act  be  tied  to  "making  a  document 
prepared  pursuant  to  the  federal 
securities  laws  materially 
misleading."  **^  The  single  negligent  act 
provision  in  the  Standard  omits  this 
requirement,  thereby  increasing 
substantially  the  potential  reach  of  Rule 
102(e).**' 

The  Standard  does  contain  two 
elements  which  form  the  basis  for  the 
Commission's  claim  that  it  adopts  "an 
intermediate  standard,  higher  than 
ordinary  negligence  but  lower  than  the 
traditional  de&iition  of  [Rule  lOb-5] 
recklessness."  **"  These  elements  are 
that  the  alleged  misconduct:  (1)  Must  be 
"highly  unreasonable."  not  merely 
"unreasonable."  as  in  the  Proposing 
Release:  and  (2)  must  occur  tmder 
"circumstances  in  which  an  accoimtant 
knows,  or  should  know,  that  heightened 
scrutiny  is  warranted."  **•  On  close 
examination,  these  elements  present 
only  illusory  limits  on  the 
Commission's  discretion  to  bring 
charges  of  "improper  professional 
conduct"  based  on  a  single  act  of 
nenligence. 

Unlike  "highly  unreasonable 
conduct,"  the  Proposing  Release 
discussed  the  concept  of  "heightened 
scrutiny,"  and,  accordingly,  interested 
parties  had  the  opportunity  to  explain 


•xPropoaii^  Raleaia.  1996  WL  311066  (SX.C), 
at*4. 

>»Ralaa8eat30. 

"•Ptopoeil«  Raleaie,  1006  WL  311966  (S.E.C). 
at '3. 

"'  See  tupra  nota  65  and  accompanying  text 

"•Raleaae  at  16. 

"•Ralaaaa  et  14. 


its  drawbacks.  The  AICPA  objected  to 
any  attempt  by  the  Commission  to 

use  Rule  102(e)  proceedings  todetermine  in 
the  first  instance  the  circumstances  under 
which  particular  items  of  fmancial 
statements  require  "heightened  scrutiny."  In 
our  view,  auditors  should  determine  which 
items  require  increased  scrutiny  according  to 
existing  professional  guidance,  not  because 
they  fear  the  (Dommission  will,  in  hindsight, 
so  conclude.  Determinations  announced 
retrosjjectively  by  an  Administrative  Law 
Judge  or  the  Conunission  would  make  Rule 
102(e)  a  vehicle  for  improper  back-door 
regulation  through  the  adjudicatory 
announcement  of  st8ndards.*'° 

I  fully  endorse  these  views. 

Furthermore,  I  think  the 
Commission's  use  of  "heightened 
scrutiny"  is  merely  a  form  of  materiality 
that  wiU  have  no  practical  effect  on 
limiting  the  Commission's  ability  to 
bring  cases  for  simple  negligence.  One 
would  think  that  the  Commission  would 
have  limited  interest  in  bringing  Rule 
102(e)  cases  for  alleged  misconduct  that 
involved  only  immaterial  matters,  but 
the  Release  tells  us  otherwise.*^*  The 
Release  asserts  that  the  (Commission 
need  not  show  either  actual  harm  or 
materiality  imder  Rule  102(e)  because: 

An  auditor  who  (ails  to  audit  properly    - 
under  CAAS — whether  recklessly  or  highly 
imreasonably — should  not  be  shielded 
because  the  audited  financial  statements 
fortuitously  turn  out  to  be  accurate  or  not 
materially  misleading.*" 

I  am  troubled  by  this  statement.  The 
"heightened  scrutiny"  element  is  based 
in  considerations  of  materiality,  yet  the 
Release  disclaims  any  need  for  the 
Commission  to  prove  materiality.  This 
is  but  one  of  me  many  contradictions 
and  ambiguities  raised  by  the  Standard. 
As  in  Checkosky,  the  Commission 
refuses  to  recognize  any  meaningful 
limitations  on  its  discretion  to  bring 
cases  under  Rule  102(e). 

Likewise,  the  other  added 
requirement — that  the  Commission 
prove  that  the  single  negligent  act  was 
"highly  unreasonable,"  rather  than 
simply  "unreasonable" — also  fails  to 
place  any  significant  limitations  on  the 
Commission's  discretion  imder  Ride 
102(e).  In  my  view,  this  distinction 
amoimts  to  no  more  than  legal  hair- 
splitting. It  seems  that  "highly 
unreasonable  conduct"  was  chosen 
precisely  for  its  lack  of  content:  it  is  an 
empty  vessel  that  gives  virtually  no 
guidance  to  the  accoimting  profession  or 
reviewing  courts  and  into  which  the 
Commission  can  pour  whatever  content . 


it  deems  fit,  contrary  to  the  dictates  of 
C/iecJcosiy.*23 

One  person's  "unreasonable"  ad 
might  well  be  another  person's  "highly 
unreasonable"  act.  Since  the 
Conunission  has  a  well-deserved 
reputation  for  aggressiveness  in  its 
interpretation  of  Rule  102(e),  it  seems 
likely  that  what  it  considers  "highly 
unreasonable"  may  not  appear  to  others 
even  to  be  "unreasonable"  at  aU.*^*  I 
caimot  imagine  a  single  case  that  the 
Commission  would  have  wanted  to 
bring  imder  the  standard  in  the 
Proposing  Release  that  it  could  not  also 
bring  under  the  Standard.  The  revisions 
from  the  standard  in  the  Proposing 
Release  amount  to  mere  window 
dressing,  having  more  to  do  with 
assisting  the  Commission's  litigation 
posture  than  with  giving  proper 
deference  to  the  good  faith  judgment 
calls  of  accountants. 

In  attempting  to  justify  the  standard, 
the  Commission  treads  on  thin  ice.  The 
Release  asserts  that:  "The  Commission 
believes  that  a  negligent  auditor  can  do 
just  as  much  harm  to  the  Commission's 
processes  as  one  who  acts  with  an 
improper  motive."  **'  This  is  the  very 
same  Commission  argument  two  judges 
of  the  D.C  Circuit  rejected  in  Checkosky 
I.  Judge  Randolph  recognized  that  the 
Commission  had  made  this  same 
argumMit  in  Hochf elder  as  support  for 
not  requiring  scienter  under  Rule  10b- 
5,  and  the  Supreme  Court  had  thme 
rejected  "  this  effect-oriented 
approadi' "  as  one  that  would  logically 
residt  in  absolute  liability  wdienever 
investors  suffered  harm.*^  Similarly. 
Judge  Silbannan  also  questioned  this 
argument,  observing  that  the 
Commission's  no-fauh 
laogui^.  tellingly,  suggests  that  tiie 
Commissioo's  reasons  for  considering  an 
auditor's  negligence  to  be  'improper 
protessiooal  conduct'  halve]  more  to  do  writfa 
protecting  the  public  tlian  the  Commissioo's 
administrative  processes."' 


lao  AKTA.  CL  84  at  14  (footnotea  omitted). 

"'Ralaaaa  at  24-25. 

">Ralee8eet25. 


<»  See  Oteckodcy  I  23  F.3d  et  4«2  (Silbarman. 
\.y,  tee  oho  Checkosky  B.  139  F.3d  al  224-25. 

•»•  See  ISvitz  v.  SEC.  475  F.2d  at  962  (D.C  Circuit 
lenanad  Cammi*sion'*  finding  of  liability  in  Rula 
102(a)  ditfaarment  caae  for  lack  of  *ub(tantial 
evidence:  declining  to  give  Commiaaion  any 
deference  on  iaaues  of  alleged  profaeaiooal 
misconduct):  aee  alto.  e.g.,  ChecJooaicy  /.  23  F.3d  at 
462  n.17  (Randolph.  |.)  (expraeaing  "aeriou*  doubt" 
whether  the  evidence  eupported  the  Commiasicn'* 
reckleeane**  finding:  noting  contradiction  between 
Commiaaiao'*  opinion  and  Commiaaioo'*  poaitjoo 
at  oral  argument). 

•oRaleaee  at  17;  aae  oJao  M.  at  10  a  11. 
>*•  23  F.Sd  at  4S3  (quoting  Hodtfelder.  425  U.S. 
at  196). 

I*'  23  F.Sd  at  459  ft  il7.  Although  toned  down, 
the  Releeae  still  contains  multiple  refarence*  to 
investor  protection  a*  a  valid  ratioaale  for  Rule 
102(e)  prooeading*  which  «aem  quaatiooabia  in 
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Notwithstanding  the  harsh  scolding 
received  in  Checkosky  II.  the 
Commission  seems  boimd  and 
determined  to  repeat  its  past  mistakes. 

The  Standard  exceeds  the 
Commission's  authority  in  several  ways. 
It  improperly  gives  the  Commission  de 
facto  substantive  regulatory  authority 
over  the  accounting  profession,  and  it 
arrogates  to  the  Commission  authority  to 
enforce  the  securities  laws  that  is 
reserved  to  the  federal  courts. 
Accountants,  like  attorneys,  are 
members  of  "ancient  professions," 
regulated  according  to  rigorous  ethical 
rules  enforced  by  professional  societies 
and  state  licensing  boards.  I  simply  do 
not  believe  that  we  should  recast 
negligent  violations  of  an  accounting 
standard  as  improper  professional 
conduct  under  the  Commission's  Rules 
of  Practice.  That  is  not  an  appropriate 
role  for  the  Commission.  Difficult 
ethical  and  profisssianal  responsibility 
concerns  are  generally  mattws  most 
appropriately  dealt  with  by  professional 
organizations  or,  in  certain  cases, 
malpractice  litigation.  Nor  do  I  believe 
that  mere  misjudgments  or  negligence 
establishes  either  professional 
incompetence  warranting  Commission 
disciplinary  action  or  the  likelihood  of 
future  danger  to  the  Commission's 
processes. 

The  comment  lettws  overwhelmingly 
echo  these  thoughts.*'*  One  commenter 
asserted  that  the  Commission  is 
improperiy  expanding  its  authority  over 
matters  properly  left  to  the  states  and 
the  AICPA: 

The  CominiwioD'a  aole  legitimate  goal  with 
respect  to  Rule  102(e),  abeant  any  express 
statutory  authcnity  to  punish  profiMsionals 
for  misconduct,  is  to  regulate  tiie  conduct  of 
practice  before  it,  not  to  earve  as  the  "first 
line  of  defense"  against  violatlona  of 
profBssionals  standards  more  generally.  *** 

Another  commenter  remarked  that 
adoption  of  a  negligence  standard 
would  "constitute  an  illegitimate 


light  of  Judfs  Silbenntn's  obewvatioo.  Set  Release 
at  e  ("Invaetofi  have  coma  to  rely  on  tha  accuracy 
of  tha  financial  statamant*  of  public  mmpanlaa 
wtten  making  invaabnant  dacisioiu.");  ma  alto  id. 
at  5, 9-10  a  22. 

'»E.f..  PMar  D.  Rothman,  Volt  Information 
Scianca*.  Inc..  CL  28;  fohn  Sooimarar.  C7A.  CL  4e: 
Wchard  Dillon.  CL  86;  Robert  A.  Boyd.  CPA.  O. 
128;  Robait  |.  Sonaalinar.  Jr..  Director.  Accounting 
and  Auditiiif.  Reminick.  Aarons  a  Co..  LLP,  CL 
12S:  Fnak  H.  Brod.  CPA.  CL  137:  Bull  and 
Associate*.  Austin.  Texas.  CL  143:  Kyle  E.  Cartick. 
CPA.  Senior  Financial  Analyst,  kitamational 
AccouiuUig.  The  SABRE  Croup  ("SABRE").  CL  144. 

"•Wayne  A.  Kolina.  National  Director  of 
Accounting  and  Auditing.  BOO  Seidman,  LLP 
("BOO  Seidman"),  CL  M  at  3:  see  AICPA.  CL  S4 
atS. 


expansion  of  the  Commission's 
regulatory  powers."  *^ 

Today's  release  claims  that:  "The 
Commission  does  not  seek  to  use  Rule 
102(e)(l)(ii)  to  establish  new  standards 
for  the  accotmting  profession."  *'>  I 
disagree.  The  Commission  is  being  too 
modest  in  protesting  that  it  does  not  set 
substantive  ethical  standards.*^'  In  the 
past — pm-Checkosky  I,  of  course,  the 
Commission  boasted  about  its 
instrumental  uses  of  Rule  102(e) 
litigation  to  set  ethical  standards  for 
both  lawyers  and  accoimtants.  In  Carter. 
the  Commission  reversed  sanctions  an 
AL)  had  imposed  on  two  lawyers 
because  of  the  recognition  that  the 
Commission  itself  had  not  "firmly  and 
unambiguously  established"  the 
relevant  "ethiol  and  professional 
respimsibilities."  ">  The  length  of  the 
Commission's  43-page  opinion  in  Carter 
largely  resulted  from  the  Commission's 
attempts  to  articulate  the  relevant  Rule 
102(e)  standards  in  exhaustive  detaiL*'* 

The  Commission  has  also  used  Rule 
102(e),  at  the  very  least,  to  explain  the 
application  of  professional  standards  for 
accountants,  as  reflected  in  a  1991 
article  co-written  by  a  former 
Commission  General  Counsel  and  the 
then- Assistant  General  Coiuuel  who 
supervised  litigation  of  all  Rule  2(e) 
cases,  which  stated  as  fact  that: 

the  Commission  frequently  uses  Rule  2(s) 
proceedings  as  ■  forum  for  explaining  its 
vie«fs  concerning  the  professional  standards 
applicable  to  acooontants.  Indeed,  the 
Commiuion'B  guidance  to  accountanta  on 
particular  facets  <^the  audit  function  it  often 
more  extensive  than  that  issued  by  the 
profession's  standard-setting  bodies."* 


***  Steven  A.  Tampleloii,  Tsmplelon  h  Company, 
P.A.,CPAs.CL24. 

"<  Release  st  13:  see  afso  id.  at  21. 

<»  See,  e^.,  Susan  P.  Koniak.  When  CoiuU 
As/use  to  f  mine  the  Law  and  Other*  Fiame  A  io 
rPleir  Wai.  Se  S.  Cal.  U  Rev.  1075, 1087  n.50  (1903) 
("The  SEC  has  used  rule  2(e)  proceedings  to 
ennounoe  standards  of  conduct  applicable  to  tha 
legal  prafssaioo."). 

>"  47  S.E.C  at  908  ("We  also  recognize  thet  the 
Conuniseion  has  never  articulelsd  or  endorsed' (the 
relevant)  standard*."). 

»«  47  SX.C  at  908  ("(Dha  Ckenmiseioo  U  hsrsby 
giving  notice  of  Ua  inlarpraiatiao  of  'unethical  or 
improper  prniaesionel  conducf  as  that  tern  is  used 
in  RuU  2(eNlXii).''). 

•»Goelaar  a  Wydarko,  suora  note  11,  85  Nw.  U. 
L  Rev.  at  866  (amphesi*  added).  To  the  seme  eSect. 
thisaitidaalsoi 


Rule  2(e)  afiords  the  Coaunissioo  a  vehicle  to 
engage,  to  a  limited  degree,  in  professionel 
standard-sotting.  Through  its  opinions  and  order*  in 
these  proceedings,  the  Commission  srtictiletes  what 
it  deems  to  be  impr«>per  or  unprofeesiooal  conduct 
in  perticuler  fsctual  ahnation*.  For  example, 
tiecause  of  tha  concentretion  during  the  lest  decede 
of  the  Commission's  eniorcement  progrem  on 
"rinancial  fraud."  the  use  of  Rule  2(e)  against 
auditors  of  public  companies  has  incraMed.  This, 
in  lum,  has  created  an  important  body  of 
Conunission  case  law  on  auditor's  respoiuihilities 


These  observations  also  seem  to 
describe  accurately  the  likely  effects  of 
the  Commissicm's  present  rulemaking. 
Many  <x>mmenter8  pointed  out  that  the 
standard  in  the  Proposing  Release  went 
well  beyond  those  promuJgated  by  most 
state  accountancy  boards.*^  Even 
assuming  that  the  revisicms  reflected  in 
the  Standard  have  substance,  which  I 
doubt,  most  state  standards  contain  a 
"good  feith"  element  that  the  Release 
expressly  rejects.  *''  Therefore,  the 
amendment  has  the  potential  to  cause  a 
fundamental  change  in  the  way 
accountants  approach  their  duties.  As   - 

occurred  during  the  National  Student 

Marketing  and  Arthur  Yotmg  era,  I  think 
accoimtants  may  wrell  be  forcibly 
conscripted  into  following  the  stafTs 
views  because  of  well-grounded  fears 
that  otherwise  they  may  face  Rule  102(e) 
sanctions.*^ 

IV.  The  Proposed  Standard  Is  Unclear 

One  of  the  few  things  regarding  Rule 
102(e)  on  which  my  colleagues  and  I 
agree  is  that,  as  a  result  of  the 
(^ecJcosJcy  opinions,  the  Commission 
has  the  obligation  to  set  fmth  clear 
standards.^^  In  my  view,  the  most 
important  part  of  the  Standard — that 
rendering  an  accoimtant's  single  act  of 
negligence  actionable  imder  Rule 
102(e) — feils  to  comply  with  the 
directions  of  the  D.C.  Circuit  in 
Checkosky.  I  think  today's  release 
introduces  new  flaws  that  were  not 
contained  in  the  Proposing  Release.  In 
June,  I  severely  criticized  the  earlier 
standard  on  the  jurisdictional  and 
policy  grounds,  but  I  did  not  claim  that 
it  was  unclear.*^  On  the  contrary,  as  I 
interpreted  it.  the  Commission  sought  to 
adopt  a  simple  negligence  standard.  The 
Proposing  Raleaae  went  to  some  pains  to 
deny  that  the  standard  it  contained 
amounted  to  mere  negligence,  but  I  was 
not  convinced.  In  fact,  the  ambiguity 
and  lack  of  clarity  in  the  Proposing 
Release  largely  resulted  from  the 
Commissitm's  unpersuasive  attempts  to 
explain  why  the  earlier  standard  did  not 
amount  to  simple  negligence. 


Id.  et  653. 

>»  See  AICPA.  CL  84,  et  25-28:  see  genemOy, 
e.$.,  Paul  Seitz  (atteched  to  comment  letter  of 
Dennis  Psul  Speckman,  CPA,  CL  15):  John 
Sommerer.  CPA.  CL  48:  Robert  Sonnelitter.  CL  128: 
Frank  H.  Brod.  CPA,  CL  137. 

"'  Irf..-  Releeae  et  32-33. 

"•See,  e^..  Do«vnbig  a  Miller,  supra  note  17,  54 
Notre  Deme  Law.  el  786  (suggesting  that  objective 
for  Rule  102(e)  might  be  to  "subjugste  the 
eccounting  prolseaioa  to  the  Commission's  dsy-to- 
day  control"):  Francis  M.  Wheet.  SEC  v.  Bar— 
"Fear"  it  the  Mime  of  the  Game.  N.Y'L)..  Aug.  IB, 
1978.  et  1.  coL  2. 

"•SeeReleeeeal2. 

>«>Propoaii«  Release,  1098  WL  311988  (SX.C), 
at  *9  (Commissioner  Johnson,  dissenting). 
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Now,  in  response  to  a  tidal  wave  of 
comment  letters  complaining  about  the 
Commission's  lack  of  authority  to  adopt 
a  negligence  standard,  the  Commission 
purports  to  adopt  "an  intermediate 
standard,  higher  than  ordinary 
negligence,  but  lower  than  the 
traditional  definition  of  [Rule  lOb-5] 
recklessness."  ^*'^  Even  if  this 
description  were  accurate — and  I  do  not 
agree  that  it  is — ^it  only  serves  to 
emphasize  the  lack  of  clarity  in  the 
Standard. 

At  first  blush,  one  might  think  that 
the  Standard  is  based  in  recklessness. 
After  all,  the  term  "highly 
unreasonable"  is  part  of  traditional 
definitions  of  "recklessness,  "i*^ 
However,  the  Release  correctly  insists 
that  the  Standard  is  not  a  recklessness 
standard.''*^  If,  as  the  Release  claims, 
the  Standard  is  an  intermediate 
standard,  the  next  logical  choice  would 
be  "gross  negligence."  Again,  however, 
the  Release  is<at  some  pains  to  disclaim 
that  its  standard  amoimts  to  gross 
negligence.  In  a  footnote,  the  Release 
explains  that  "(t]he  Commission  is  not 
adopting  a  'gross  negligence'  standard 
because  courts  have  not  interpreted  the 
term  imiformly."  **'*  I  disagree.  I  think 
that  the  majority  view  tends  to  equate 
"gross  negligence"  with  "recklessness," 
as  stated  by  the  leading  American  torts 
authority,  Prosser  and  Keeton: 
"reckless"  conduct  tends  to  take  on  the 
aspect  of  highly  tmreasonable  conduct, 
involving  an  extreme  departure  from  the 
standards  of  ordinary  care,  in  a  situation 
where  a  high  degree  of  danger  is  apparent.  As 
a  result  there  is  often  no  clear  distinction  at 
all  between  such  conduct  {i.e.. 
"recklessness"]  and  "ffxiss"  negligence,  and 
the  two  have  tended  to  merge  and  take  on  the 
same  meaning,  of  an  aggravated  form  of 
negligence  *  *  *  .  It  is  at  least  clear, 
hotvever.  that  such  aggravated  negligence 
must  be  more  than  any  mere  mistake  *  *  *. 
and  more  than  mere  thoughtlessness  or 
inadvertence,  or  simple  inattention.  *  *  *  or 


<«  Releeae  et  la 


>«x  See  Sundstrand  Corp.  v.  Sun  Chemicel  Corp., 
553  F.2d  1033, 1045  (7th  Cir.  1977)  (defining 
recklessness  as  "  'highly  unreasonable' "  conduct 
involving  "  'an  extreme  deperture  from  tha 
standards  of  ordinary  care' ");  See  alto.  e.g.. 
kkwsbach  v.  Pretcott,  Ball  a  Tuiben,  598  F.2d 
1017, 1025  (6th  Cir.  1979)  (following  Sundstnnd): 
W.  Page  Kaeton  et  aL.  fYosser  and  Xaeton  on  The 
Law  of  ToiU  214  (Sth  ad.  1984). 

"*  Release  at  18-19  a  n.42.  The  Standard  omiu 
the  second  part  of  traditional  formulations  of 
recklessness  that  requires  "an  extreme  deperture  of 
ordinary  care."  See  Sundttrand.  553  F.2d  at  1045: 
Kaeton,  tupra  note  142.  at  214.  One  comment  letter 
proposed  the  addition  of  an  "extreme  departure" 
element.  See  ].  Michael  Cook.  Chairman  and  Chief 
Executive  OfBcer,  and  Philip  R.  Rotner,  General 
Counsel.  Daloitte  and  Toucha  LLP,  CL  77  at  5-6. 

>*«Ralee8eat22n.49. 


even  of  an  intentional  omission  to  perform  a 
statutory  duty.'** 

In  any  event,  "gross  negligence"  itself  is 
a  highly  imclear  term  that  Prosser  and 
Keeton,  among  others,  disfevor.*^  Thus, 
the  Commission  has  rejected  as  imclear 
a  "gross  negligence"  standard  in  fevor  of 
a  standard  that  is  even  more  imclear 
(and  imlike  "gross  negligence"  and 
"recklessness"  has  no  currency  among 
courts,  IsMryers  or  accountants). 

Ctee  thing  is  clear,  however,  and  that 
is  the  Commission  intends  its  new  Rule 
102(e)  standard  to  reach  conduct  that 
would  not  amount  to  "recklessness"  or 
"gross  negligence"  under  the  Prosser 
and  Keeton  definitioiL*^'  If  the 
Commission's  standard  is  not 
"recklessness"  or  "gross  negligence,"  as 
those  terms  have  been  traditionally 
defined,  well  then  what  is  it?  The 
logical  answer  would  seem  to  be  simple 
negligence,  but  the  Release  expressly 
disclaims  that  alternative  as  well.*'**  As 
stated  in  the  preceding  section, 
however,  it  seems  that  the  Standard  will 
amount  to  simple  negligence,  though 
the  Release  does  contain  di^uised  hints 
of  an  intent  to  apply  a  strict  liability 
standard  in  some  areas  as  well.*** 

The  Release's  equivocal,  simultaneous 
embrace  and  rejection  of  recJdessness, 
gross  negligence,  negligence  and  strict 
liability  seem  femiliar,  with  gcxxl 
reason.  The  Commission  employed 
exactly  the  same  strategy  in 
C/iecJcosJcy>— the  Release  represents  3ret 
another  "tour  de  force"  by  the 
Commission.*^  Again,  the  Commissicxi 
has  the  best  of  intentions  in  its  efforts 
to  improve  accounting  standards,  but.  as 
the  D.C.  Cinniit  has  told  us,  gocxl 
intentions  alone  cannot  make  up  for 
deficnencdes  in  "[ellementary 
administrative  law  norms  of  fair  notice 
and  reasoned  decisionmaking."  *" 

With  the  Standard,  the  Commission 
attempts  to  have  it  both  ways.  Bec:ause 
the  Checkosky  decnsicms  raised 
questions  about  its  authority,  the 
Commission  purports  to  adopt 
something  more  than  the  simple 
negligence  standard  cx>ntained  in  the 
Proposing  Release  (whic:h  the  Proposing 
Release  denied  vns  a  simple  negl^ence 
standard).  In  attempting  to  finesse  the 
issue  of  its  authori^,  however,  the 


Commission  has  sacrificed  clarity.  With 
due  recognition  to  the  dedication,  bard 
woik  and  long  hours  put  in  by  the 
Commission's  staff,  the  Standard  and 
the  Release  are  convoluted  and 
incomprehensible — they  have  been 
written  by  committee  and  point  in 
varying  and  conflicting  direcrtions.  The 
Standard  does  not  meet  the 
requirements  of  due  prcxess  and  mil 
not  give  accxnmtants  adequate  guidance 
as  to  what  the  Commission  may  allege, 
in  hindsight,  to  have  been  "improper 
profiBssional  c:onduc:t." 

V.  The  Propoaed  Standard  Is  Not  in  die 
Pablic  Interest 

As  explained  above,  the  Commission 
lacks  the  legal  authority  to  adopt  the 
Standard  and  the  standard  is  itself 
unclear,  cx>ntFary  to  what  was 
demanded  of  the  Commission  in  the 
Checkosky  opinions.  Even  apart  from 
these  fetal  flaws,  strong  public  policy 
considerations  also  c:all  for  rejection  of 
the  Standard:  (a)  The  Standard  is 
arbitraiy  and  capricious  in  felling  to 
explain  is^y  accountants  should  be 
siiigled  out  for  discriminatcxy  treatment; 
(b)  the  Standard  will  interfere  Mrith  the 
ability  and  willingness  of  accountants  to 
exerdse  independent  professional 
judgment;  (c)  the  costs  of  the  Standard 
will  exceed  its  benefits;  and  (d)  the 
Standard  will  imfeirly  disadvantage 
small  acxxiunting  firms,  s 

A.  The  Standard  Is  Arbitrary  and 
Capricious  in  Sin^ng  Chit  Accountants 
for  Discriminatory  Treatirtent 

By  my  rou^  cx>unt,  about  half  of  the 
cxunment  letters  specifically  complained 
that  the  standard  in  the  Proposing 
Release  discnminated  against 
accountants.*"  The  basis  for  this 
assertion  is  simple  and  compelling — the 
Commissicm  applies  a  scienter  standard 
in  Rule  102(e)  proceedings  against 
lawyers,  and  the  standard  in  the 
Proposing  Release  wrould  have  allowed 
the  Commission,  without  adequate 
justification,  to  impose  sanctions  on 
accxjuntants  for  much  less  egregious 
conduct*''  Several  commenters  also 
correctly  pointed  out  that  the  standard 
in  the  Proposing  Release  would  allow 


<«>  Keeton.  tupta  note  142.  at  214  (footnotes 
citing  liases  omitted). 

<«•  Keeton.  tupia  note  142,  at  211  (quoting 
common  law  judge  for  proposition  that  "'ptiaa' 
negligence  is  merely  the  same  thing  as  ordinary 
negligence,  'with  the  addition  *  *  '  of  a 
vituperative  epithet'"). 

"'e.g..  Releeae  at  18-26. 

•«*Releeseat30. 

«•  See  Releeae  at  13  n.31. 14  n.32  a  23. 

•MChecIcociyn.  139  F.3d  et  223. 

"•Checicoslcy  D.  139  F.3d  et  224. 


'"  See  PticewetetbouseCoopers  LLP.  CL  116:  see 
also,  e^..  Peter  D.  Rothmen.  Voh  Informetion 
Scieocaa.  Inc..  CL  28:  Eric  Tanquist.  CL  32:  Daniel 
S.  Kuaoiar.  (7A.  CL  33:  (amaa  L  Linkous.  CTA.  (3. 
34:  Raymond  F.  Marin.  Hixaon.  Marin.  Powell  a  De 
Senctia.  P.A..  CPAs.  CL  45:  AICPA.  CL  84:  Nancy 
L.  itydar.  CL  85:  Dominick  A.  Bellino,  CPA.  CL  87: 
Micheel  D.  CaatMseny.  CPA.  CL  90:  Wayne 
Scroggins.  CL  89:  Public  Canpany  Prectioe 
Committee.  Colorado  Sodoty  of  CPAs,  0. 99: 
Myron ).  Banwert.  CPA.  CL  125. 

*»  Cg..  AK7A.  CL  84  at  19  (citing  Carter,  47 
SXC  et  51 1):  see  oJso  KPMG  Peat  Marwick.  CL  82 
at2a6-a 
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the  Commission  to  bar  accountants  from 
SEC  practice  for  much  less  serious 
misdeeds  than  required  to  bar  members 
of  corporate  management  (who  almost 
without  exception  have  the  greatest 
culpability  fcv  financial  frauds  in  which 
accountants  have  secondary  liability) 
bom  serving  as  officers  and  directors  of 
public  companies.*^  The  Standard  fails 
to  remedy  these  disparities. 

This  point  is  not  obscure.  To  the 
contrary.  Judge  Randolph  made  it  a 
centerpiece  (^  his  demonstration  that 
the  Commission  had  acted  arbitrarily 
and  capriciously  in  Checkosky  I.^** 
Relying  on  Carter,  "the  Commission's 
most  comprehensive  discussion  of  the 
history,  purpose  and  operation  of  Rule 
2(e)."  Judge  Randolph  held  that  the 
Commission  was  required  to  apply  a 
scienter  standard  in  all  Rule  102(e) 
proceedings  and  that  the  Commission 
had  therefore  erred  in  failing  to  apply  a 
scienter  standard  in  Checkmky.^^ 

Accountants  and  lawyers  do  have 
difEarent  duties  and  obligations.  As  a 
general  matter,  lawyers  must  zealously 
advocate  the  interests  of  their  private 
clients,  while  accountants  have  an 
overriding  duty  to  the  investing  public. 
As  a  consequence  of  accountants'  public 
obligations— the  "P"  in  CPA— they  have 
a  statutory  duty,  under  certain 
circumstances,  to  report  a  client's  past 
fraudulent  activities.  >''  As  was  Judge 
Randolph,  I  am  aware  of  these 
diftarenoes,  but  fail  to  understand  why 
they  should  make  a  difference  for 
purposes  of  Rule  102(e).^^  As  several 
commenters  perceptively  pointed  out, 
Rule  102(e)  proceedings  for  "improper 
profiBSsicuial  conduct"  are  necessarily 
baaed  on  the  failure  to  follow  applicable 
professional  standards. '^  Because 
applicable  standards  already 
incorporate  and  distinguish  between  the 
difiiaring  duties  and  obligations  of 
various  professions,  there  is  no  logical 
basis  for  the  Commission  to  apply 


<•«  Sm  AlCPA.  CL  S4  at  20  (raiMring  to  ■bowing 
CaauniMioa  muat  make  to  obtain  an  olBcar  and 
difactor  bar  undar  Section  20(a)  of  tlM  Sacuritiaa 
Act  or  Saction  21(«1X2)  of  tha  Kxrhanga  Act);  Arthur 
Awtanan.  CL  90  at  S-0  a  n.21.  In  addition,  tlia 
alaodard  in  tba  Propoainc  lUlaaaa  and  tha  Standard 
diaadvantaga  acoountanu  as  compaiad  «ritb 
aimilarly  aituatad  brokar-daalan.  for  whom  tba 
Cammifaiaa  baa  diract  itatutory  authority  to 
diaciplina.  Saa  Arthur  Andataan,  CL  00  at  9  a  n.22 
(citi^i  Saction  lS(bXe)  of  tba  K«.-hM.^  Act). 

•••23F.3dat4S3-S7. 

I**  Ste  Cbackaalrr  (,  23  F.3d  at  4SS-oe:  aaa  ate> 
Bxcbanga  Act  10A(bX3).  15  U.S.C  7Shl(bX3) 
(raqniiing  auditora  to  lapoft  iUagalitiaa  to  board  of 
diradora.  and  raaign  and  notify  tlia  Commiaaion  if 
tba  board  hila  to  notify  tba  Commiaaion). 

•••23  F.3d  at  400-07. 

iMBDO  Saidman.  CL  00  at  S-O  a  n.0:  AICPA.  CL 
04  at  22-23. 


different  mental  state  requirements 
under  Rule  102(e).>«o 

In  any  event,  regardless  of  whether 
the  Commission  cou7d  justify  q>plying 
difiiaient  mental  state  requirements  to 
lawyers  and  accountants — and  I  do  not 
totally  foreclose  this  possibility — it  has 
not  made  even  an  attempt  to  do  so.'** 
Other  than  to  state  the  obvious,  i.e., 
"this  release  does  not  address  the 
conduct  of  lawyers,"  the  Release  fails  to 
discuss  why  the  Commission  should 
apply  a  less  forgiving  standard  to 
accountants  than  to  lawyers  and  others 
who  also  play  an  equally  crucial  role  in 
the  "financial  reporting  process.  "1*2 
Indeed,  the  Releooe  fails  even  to  dte. 
much  less  to  discuss  Carter. 

In  Checkosky  f— on  this  very  issue  of 
the  Conmiission's  diflierential  treatment 
of  accountants  and  lawyers  under  Rule 
102(e) — ^Judge  Randolph  noted  that 
"(o)ne  of  the  abiding  principles  of 
administrative  law  is  that  when 
agencies  refuse  to  treat  like  caaes  alike, 
they  act  arbitrarily,  in  violation  of  the 
Administrative  Procedure  Act,  5  U.S.C 
§  706(2)(A)." '» Judge  Randolph 
elaborated  that  should  fiu:tual 
diffarences  "lead  to  variations  in  the 
interpretation  and  application  of  (an 
agency's]  rules,"  the  agency  then 
becomes  obligated  to  provide  a 
"reasoned  explanation"  of  why  the 
differences  should  matter.***  Although 
Judge  Silberman  choooe  to  rely 
primarily  on  the  lack  of  clarity  in  the 
Commission's  first  ChecJcosJcy  opinion, 
he  too  noted  that  the  Commission  had 
failed  to  give  an  adequate  explanation 
for  its  diflarential  treatment  of  lawyers 
and  accountants  under  Rule  102(e).**> 
The  Commission  now  repeats  the  same 
arbitrary  and  capricious  error  it 
committed  in  CnecJcosicy.*"* 


•"Jtf. 

>•<  Tha  Commiaaioa  baa  limitad  indiract  atatutory 
authority  to  ragulata  tha  conduct  of  acoountanta 
that  it  teclu  for  lawyara.  Sm  ABA.  CL  SI  at  11  a 
n.0  (dtii^  hama  2S  and  20  of  Schadula  A  to  tha 
Sacuritiaa  Act,  and  Saction  lOA  and  Saction 
12(bKlXJ)  and  (K)  ofthaKwrhaiy  Act):  m»  abo 
Sacuritiaa  Act  Saction  19(a).  IS  U.S.C  77a(a) 
(Commiaaion  baa  authority,  among  othar  tliinga,  to 
datina  accounting  tarma  and  to  praacriba 
accounting  mathoda  oaad  in  praparation  of 
finanrial  lama  filad  with  tha  Commiaaion). 

•MRalaaaa  at  25-20. 

>•*  23  P.3d  at  403  (dtationa  omitiod). 

>•«  23  F.3d  at  403-04. 

>••  23  F.3d  at  4SS-S9.  Tba  third  fudga  in 
Checkotky  I.  District  Judga  Raynolda  acoaptad  tha 
Commiaaion'a  argumanta  that  Co/tar  did  not  apply 
to  tba  "impropar  profaaaional  conduct"  proviaion  of 
Rula  102(a)  and  that,  in  any  avant.  tha  Commiaaion 
had  a  rational  raaaon  for  not  following  Cartarbaaad 
on  tha  "ovarriding  duty"  of  accountanta/auditora  to 
tba  invaatii^  public  23  F.3d  at  494-95. 

•••Laat  I  ba  thought  obluaa.  I  will  point  out  my 
awraranaaa  that  tbia  omiaaion  i«  entiraly  dalibarata. 
Baiad  on  diacuaaion  at  tha  Commiaaion'a  opan 
maating*  on  June  12.  1990  and  Saplambar  23.  1990, 


B.  The  Standard  Will  Interfere  With 
Accountants'  Exercise  of  Their 
Independent  Professional  Judgment 

Our  system  of  securities  regulation  is 
based  on  disclosure.  To  ensure  that 
Commission  filings  and  other 
statements  made  to  the  investing  public 
are  truthful  and  accurate,  we  have  to 
rely  in  large  part  on  the  Miatk.  of 
talented,  well-trained  profsssionals. 
Accordingly,  I  fully  agree  with  former 
Chairman  Williams'  statemmt  that  we 
would  be  imable  to  administer 
efiiectively  the  securities  laws  if  those 
"involved  in  the  capital  raising  process 
were  not  routinely  served  by 
professionals  of  the  highest  integrity 
and  competence,  well-versed  in  the 
requirements  of  the  statutory  scheme 
Congress  has  created."i*'  C^  the  other 
hand.  I  also  believe  that  the  Commission 
has  a  limited  mandate  under  Rule  102(e) 
for  determining  wdio  may  "practice 
before"  us.  and  that  we  must  exercise  a 
high  degree  of  self-reetrai^t  in  this  area. 

As  to  accountants,  the  very  nature  of 
their  responsibilities  within  our 
disclosure  system  compels  restraint 
Accountants,  like  other  securities 
profassionals  subject  to  Rule  102(e). 
must  make  diffioilt  judgment  calls, 
navigating  through  complex  statutory 
and  regulatory  requirements.*"*  In 
addition,  accountants  are  required  to 
follow  GAAS  and  to  apply  GAAP.  Theoe 
determinations  demand  the  application 
of  independent  profassional  judgment 
and  often  involve  matters  of  first 
inopression. 

'file  Commission  itself  recognized  the 
importance  of  these  principles  in  Carta; 
when  it  asserted  that,  in  order  to  assure 
the  exercise  of  a  professional's  "best 
independent  judgment."  the 
professional  "must  have  the  freedom  to 
make  innocent — or  even,  in  certain 


aoma  at  tba  Commiaaian  inland  to  ramp  up  our 
Rula  102(a)  anforoamant  prtigram  aa  to  lawyaia,  a 
proapact  1  viaw  with  alarm.  Bacauaa.  t  alwaya,  tba 
Cnmniiaaion  wiahaa  to  laava  ita  futura  optiona  opan 
ragarrting  Rula  102(a).  the  Ralaaaa  intanticmally 
gloaaaaovar  this  point 

>•'  JCMtir^.  47  S.E.C  at  120  (Chairman  WUliama. 
concurring). 

'**Ona  commantar  otfmmd  an  eloquent  statamant 
of  thia  core  iaaue: 

IGAAP  and  GAAS)  are  not  like  cookbook  radpea. 
whara  reeding  wofda  and  following  diractiona 
raaulta  in  a  uniform  outcome.  Reaolution  of  many 
auditing  and  accounting  iaauea  raquiraa  judgment 
Even  where  there  la  written  guidance,  there  la  often 
embiguity.  The  accountant  muat  attempt  to 
aynthealie  practice  and  difhrent  pranouncamenta 
that  may  apaak  ambigiwMialy  or  indirectly  to  the 
iaaue  and  that  may  have  changed  over  time.  What 
the  propoeed  amendment  leb^  ea  a  "vicrietioa  of 
profaaaional  standards"  la  apt  to  be.  in  practice,  a 
difference  of  opinion  between  the  Commiaaion'a 
ataff  and  the  reepoodent  accountant  over  bow  a 
particular  pronouncement  or  pronouncements 
should  be  applied. 

PricaivaterhousaCoopars  IIP,  CL  110  at  0. 
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cases,  careless — mistakes  without  fear  of 
[losing]  the  ability  to  practice  before" 
us.***  Equating  negligence  with 
"improper  profassional  conduct"  will 
impair  relationships  between 
professionals  and  their  clients.  If  such 
an  adverse  impact  occurs,  our  ability  to 
rely  on  these  professionals  to  enhance 
compliance  with  the  securities  laws  will 
be  crippled.  I  share  the  view  endorsed 
by  the  Commission  in  Carter  that 
professionals  "motivated  by  fears  for 
their  personal  liabihty  will  not  be 
consulted  on  difficidt  issues."  *'<> 

Securities  professionals  owe  a  duty  to 
serve  the  interests  of  their  clients.  To 
discharge  this  duty,  professionals  must 
enjoy  the  cooperation  and  trust  of  their 
clients.  Indeed,  in  construing  Carter, 
Judge  Randolph  observed: 

[Wjithout  a  scienter  requiroment,  lawyers 
would  slant  their  advice  out  of  fear  of 
incurring  liability,  and  management  therefore 
would  not  consult  them  on  difficult 
questions.  I  cannot  see  why  this  sort  of 
reasoning  would  not  apply  as  well  to 
auditors.  I  recognize  that  although  companies 
need  not  retain  outside  counsel,  they  are 
legally  compelled  to  "consult"  independent 
accountants  *  *  *.  This  creates  an  obligation 
on  the  part  of  management  to  cooperate  with 
and  provide  information  to  the  auditor. 
*  *  *  There  are,  however,  degrees  of 
cooperation.  Encouraging  managenaent  to  be 
completely  candid  with  its  auditor  about 
difBcult  accounting  issues  may  be  just  as 
desirable  as  encouraging  management  to 
consult  candidly  wi&  outside  la%vyers,  and 
for  similar  reasons.*'* 

The  steadfast  belief  that  the 
Commission  must  respect  the  good  Caith 
judgments  made  by  accoimtants  and 
other  professionals  formed  the  basis  of 
my  dissent  from  the  Commission's    . 
second  Checkosky  opinion.*'*  The 
outpouring  of  comment  letters 
highlighting  the  importance  of  this  issue 
has  confirmed  and  validated  my  prior 
view.* '3  Even  some  of  those  few 


>**47  SXC  at  S04. 

"'Checkosky I,  23  F.3d  at  405. 

>'<  David ).  Checkosky.  1997  WL  18303  (S.E.C), 
at  *14. 

'"  See.  e«..  Richard  Y.  Roberu.  CL  18  at  4: 
Barbara  Hutaon  Gonzales.  CPA.  McElroy.  Quirk  a 
Burch.  CL  25;  Mike  Molioaro.  CL  26;  Daniel  S. 
Kuamer.  CPA,  CL  33; ).  Eric  Bjomboh.  CPA.  Senior 
Tax  Manager,  Microchip  Technology  Incorporated, 
CL  43:  Ho«Mrd  McEboy.  CL  44:  Raymond  F.  Marin. 
Hixaon.  Marin.  Powell  0  De  Sanctis,  P.A.,  CPAs.  CL 
45:  )ohn  Sommarer.  CPA.  CL  46:  Ed%»rd  L.  Rand. 
Jr..  Vice  President  and  Tieasurer.  Atlantic  American 
Corp.,  CL  47;  Ronald  H.  Beck.  Vice  President  and 
'Chief  Financial  OfBoar,  Columbus  Energy  Corp.,  CL 
49:  Den  Ramey,  CPA,  Manager— KEI  Operationa 
Accounting  ("KET'),  CL  60:  BDO  Seidman.  CL  80 
at  4  a  0-9:  KPMG  Paat  Marwick.  CL  82  at  2  a  11- 
12;  Public  Company  Practice  Committee.  Coloredo 
Society  of  CPAa.  CL  99  at  1-2;  Edtvards  Leap  O 
Sauer.  CPA's.  CL  102:  Larry  D.  Cyrui.  CPA.  Finance 
Manager,  Ericaaon.  Inc.,  CL  106;  Dennis  K.  Wilson. 
Vice  President,  Finance,  and  Chief  Financial 


commenters  to  support  the  Jime 
proposal  also  recognized  the  importance 
of  respecting  an  accountant's  exeitnse  of 
independent  professional  judgment.*'* 

Because  the  fear  of  Commission 
discipline  will  intimidate  accoimtants 
and  prevent  them  from  exercising  their 
best  independent  professional 
judgment,  atxountants  will  likely  refuse 
to  opine  on  diffitnUt  issues  or  bend  over 
backwards  to  conform  their  views  to 
those  of  the  Commission's  staff.*"  As  a 
result,  financial  statements  will  become 
overly  conservative  in  derogation  of  the 
fundamental  accounting  principal  of 
neutrality.  One  commenter,  a  professor 
of  accoimting,  stated  that  he  could  not 
support  the  addition  to  Rule  102(e)  of 
the  single  negligent  act  provision  for 
this  very  reason: 

I  believe  that  it  is  important  that  the  SEC 
foster  neutrality  in  financial  statements.  That 
is,  *  *  *  Rule  102(e)  should  not  foster 
conduct  that  results  in  either  overstatement 
or  understatement  of  amounts  in  financial 
statement  presentations  and  disclosures.  The 
rule  should  therefore  foster  choosing 
accounting  policies,  recording  transactions 
and  events,  and  making  accounting  estimates 
toward  a  neutral  frame%v(n^  The  terminology 
in  the  proposed  Rule  102(e)(lMiv)(B)(l), 
especially  in  the  light  of  the  discussion  in  the 
Release  and  the  framework  for  litigation 
currently  existing,  does  not  foster  such 
neutrality.  Accountants  *  *  *  will 
increasingly  Ite  driven  to  what  some  have 
referred  to  as  "conservative  accounting" 
which  can  harm  the  capital  market  system."* 
The  AICPA  similarly  remarked  tnat  the 
standard  in  the  Proposing  Release 
"would  chill  the  provision  of  the 
highest  quality  audit  and  accounting 
services"  and  that  "exposure  of  auditors 
to  sanctions  based  on  a  single  negligent 
mistake  would  introduce  an  overly 
conservative  bias  into  the  finanrial 
reporting  process."  *" 

Other  commenters  strongly  concurred 
that  the  standard  in  the  Proposing 
Release  would  have  a  detrimental  effect 
on  an  accotmtant's  neutrality  that  is 


Officer,  Beckman  Coulter.  Iix:..  CL  113;  Jim 
Brauaen.  CPA.  CL  132;  Frank  H.  Brod,  CPA.  CL  137; 
David  D.  Gathman.  CL  141;  SABRE.  CL  144. 
"*  See.  e.g.,  Peter  C  Chapman,  Teecbera 
Insurance  and  Annuity  Aaeociation  of  America 
("TIAA")  and  the  College  Retirement  Equities  Fund 
("CREF").  CL  8  et  4  ("We  recognize  that  an  overly 
broad  interpretation  of  'improper  profataional 
conduct'  could  create  an  environment  of 
uncertainty  in  the  eccounting  profeaaion.  This 
could  impair  the  investment  process  by  restricting 
the  flow  of  infarmetion."). 

I  n  Arthur  Andersen.  CL  90,  et  5-7. 

"•  Ray  G.  Stephens,  KPMG  Peet  Marwick 
Profesaor,  Kent  State  University,  (currently  serving 
ai  Senior  Academic  Fellow,  Office  of  tlie  Auditor 
of  the  Sute  of  Obioj,  CL  42  at  4-5.  Other  eccounting 
ecademics  also  expressed  strong  disagreement  with 
the  negligence  standard  in  the  Propoeing  Releeee. 
See  Stella  Feamlay  and  Richard  Brandt.  University 
of  Portsmouth.  Unitad  Kingdom.  CL  161  at  2. 

*"  AICPA.  CL  04  at  30-31. 


contrary  to  the  public  interest.*'*  One 
commenter  acknowledged  that  the 
public  does  have  a  legitimate  interest  in 
the  integrity  of  the  Commissitm's 
processes,  but  "the  public  also  benefits 
from  an  environment  in  which 
accountants  are  free  to  exercise  their 
independent  judgment  without  fear  that 
a  particular  judgment  might  be  viewed, 
in  hindsight,  as  subject  to  sanction  by 
the  SEC"  *'*  Another  commenter 
correctly  remarked  that  "the  proposed 
rule  102(e)  amendment  «vould  have  a 
chilling  effect  on  the  justifiable  exercise 
of  professional  judgment  *   *   *  contrary 
to  the  intent  of  the  Court  in  Checkosky 
V.  SEC."  *•" 

In  my  view,  the  Standard  is  no  less 
flawed  than  that  set  forth  in  the 
Proposing  Itelease — ^it  still  fails  to  give 
adequate  protection  to  an  accotmtant's 
independent  professional  judgment.  The 
Release's  discussion  of  this  issue 
amounts  to  no  more  than  a  conclusory 
tautology.***  At  the  same  time  the 
Release  professes  the  Commission's 
deep  respect  for  an  accountant's  need  to 
exercise  independent  professional 
judgment — and  that  this  factor  has 
caused  the  Commission  to  adopt  a 
standard  that  is  purportedly  more 
deferential  than  that  in  the  Proposing 
Release — the  Release  emphasizes  at 
least  four  times,  in  various  phrasings, 
that  "the  Commission  possesses 


■'■SABRE.  CL  144  ("The  investing  public 
benefits  fatan  an  environnwnt  in  which  accountants 
are  free  to  exercise  tlieir  best  independent  judgment 
without  iser  that  a  particuUr  iudg^nsnt  might  be 
viewed  a*  subject  to  sanction  by  the  SEC);  tee 
alwo,  e.g..  Raymond  F.  Marin.  CL  45  (propoeel 
"womM  actually  diminish  the  vital  role  of 
accountants  as  guardian*  of  the  financial  reporting 
system");  Edward  L.  Rand.  CL  47  (proposal  "would 
allow  the  SEC  with  the  benefit  of  hindsight,  to 
disagree  «rith  [accountants']  judgments  and  tlwraby 
aubjact  tl>em  to  aaitctions";  "|i|uch  a  system  is 
certainly  not  in  the  best  interest  of  the  investitig 
public");  KEI.  CL  60  (proposal  "completely  out  of 
line  %rith  the  philoaophy  of  accountants  being  ebte 
to  make  business-related  decisions  and  exarciae 
independent  judgment  in  accounting  traetment"; 
nappoaal  will  cauae  accountants  to  be  overly 
conaervetive);  KPMG  Peet  Marwick.  CL  82  at  2  ("tha 
proposed  negligence  standard  oonfUds  with  the 
public  interest  in  fostering  the  exercise  of 
independent  eccounting  judgment,  free  frtxn  her 
that  any  individual  judgment  could  be  lecood- 
gueaaed — with  the  benefit  of  20/20  hiiKlsight — by 
the  Commissioo  es  part  of  a  Rule  102|e) 
proceeding");  Dermis  K.  Wilioo.  CL  113  ( "every 
time  one  of  our  profassioaals  is  asked  to  make  a 
judgmant  lagarding  an  iaaue.  the  fear  of 
sulaequantly  being  deemed  to  have  acted 
inappropriately  will  be  preeeot,  which  may  keep 
thet  parson  from  adequately  conaidaring  all 
available  options  and  may  unduly  impact  the 
uhimala  daciaion  made");  David  D.  Gathman.  CL 
141  (proposed  rule  "will  serve  to  mreekan 
laccountants'l  lole  as  guardians  of  tlie  intepity  of 
the  finanrial  reporting  system". 

•'•Raymond  F.  Marine  CL  45.  Accord  Barbara 
Hutaon  Gonaales,  CL  25;  J.  Eric  Bjomboh.  CL  43. 

•■•John  Sommarer,  CPA,  CL  46.  . 

'■'BalaMaatlO-aa. 
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authority,  wholly  independent  of  Rule 
102(e),  to  address  and  deter  *  *  * 
negligent  conduct."  *■>  Likewise,  in  a 
reprise  of  the  Commissicm's  losing 
argument  in  Checkosky  11,^*^  the 
Release  expressly  states  that  an 
accountant's  sub)ective  good  faith  will 
have  no  bearing  on  a  finding  of  liability 
under  the  negligence-baaed  provisions 
of  the  new  standard.^**  I  find  these 
passages  positively  Orwellian:  the 
Commission  seems  to  be  saying  that  if 
our  staff  disagrees  with  an  accounting 
judgment  call,  even  if  we  do  not  sue  you 
under  Rule  102(e),  we  will  find  a  way 
to  sue  you  for  some  other  violation.^*' 
Either  way,  the  chilling  effect  on 
accountants'  professional  judgment 
caused  by  the  Commission's  return  to 
the  discredited  in  terronm  tactics  of  the 
National  Student  Marketing  era  surely 
remains  the  same.*** 


>•*  RalMM  al  20;  «ee  id.  at  12  a  n.2«  (a  "aingla 
ludgmant  arror"  may  not  tub^act  "tha  panon 
committing  such  an  arror  to  diaciplina  undar  Rula 
102(a)."  but  that  panon  "would  ba  axpoaad  to  tha 
•anctiona  available  undar  •  •  •  othar  provUiona"): 
aae  alto  id.  at  21  A  n.47  ("an  iaolatad  eiror  in 
judgmant."  avan  if  not  actionable  undar  Rula 
102(a),  "could  hava  lagai  conaaquaocaa").  Accord 
Id.  at  23  (noting  "the  availability  of  (Commiaaionl 
ramadiaa  other  than  Rula  102(a)  to  addraaa  ordfaiary 
nagligenca"). 

>»  139  F.3d  at  224  (rafarring  to  Commiaaion 
argument  that  Rula  102(a)  doaa  not  require  proof  of 
any  particular  mental  ttata.  but  that  mental  state 
«ra<  "relevant  only  to  tha  choice  of  Mnction"). 

••*  Ralaaaa  at  33  (While  the  nagligenca  aapacU  of 
the  naw  atandard  "doj)  not  require  aubfacUve 
inquiry  into  tha  accountant's  intent  *  *  *  I,  t|he 
Conunission  may.  however,  consider  the 
accountant's  good  faith  when  determining  what 
sanction  trould  ba  appropriate."). 

'**  How  tiroee  have  changed.  Barely  three  yaara 
ago,  tha  Commission's  than-Caneral  Counaal 
disclaimed  any  reeort  to  administrative  cease  and 
daaial  ptocaadlnga  aa  a  means  to  circumvent  the 
Conuniaaion's  prudential  limitations  on  bringing 
"original"  Rule  102(a)  proceedings  egainsi  lawryara. 
Saa  Lome  k  Callcott,  nipn  note  10,  SO  Bus.  Law. 
at  1310-17;  saa  al»o  $upm  note  44. 

•••See  Mary  C  Daly,  Hetolving  Ethical  Conflicts 
in  hluhiiiui$dictional  Practice — 1$  Model  Hule  B.5 
(/*•  Answer,  an  Answer,  or  No  Answer  at  All?,  36 
S.  Tax.  L  Rev.  717.  781  n.261  (1»0S)  ("The  SEC  has 
bean  particularly  adept  at  using  its  licensing 
schema  as  an  in  terrorem  weapon  to  'encourage' 
lawyers  to  police  their  clients  to  prevent  securities 
law  violations.").  Many  commentators  have  accused 
the  Conunission  of  improperly  using  Rula  102(e)  to 
sacond-guess  a  professional's  judgment.  See,  e.g., 
Kenneth  ).  Bialkin  a  Chase  A.  Caro,  Issuer  Fraud 
and  Financial  Reporting.  692  PU/Coq}  299,  343  ft 
350  (PU  Corp.  Law  ft  Practice  Course  Handbook 
Series  No.  B46927,  1990)  (Commission  has  "uaod 
Rule  2(e)  to  second-guess  the  accountant's 
professional  judgment,"  citing  cases:  "in  many 
instances  ICAAS)  call  upon  the  accountant  to 
exercise  professional  judgment,  yet  the  SEC  is  using 
its  disciplinary  proceedings  to  second-guess  that 
judgment,"  citing  cases:  "Itjhe  SEC  has,  in  many 
casaa,  iiutituted  disciplinary  proceedings  in 
situations  where  the  accountant's  treatment  of  a 
given  issue  has  s  reasonable  basis  in  accounting 
literature"):  Downing  ft  Miller,  lupra  note  17.  54 
Notre  Dame  Law.  at  7S9-90;  Crane.  Note,  fujira 
note  17,  S3  Fordham  L.  Rav.  at  355. 


C.  The  Costs  of  The  Standard  Will 
Exceed  Its  Benefits 

The  Release  asserts  "the  Commission 
continues  to  believe  that  the 
amendment  will  impose  no  costs."  **'  I 
find  this  statement  highly  questionable, 
to  say  the  least.  The  whole  point  of  the 
Commission's  adoption  of  a  new  Rule 
102(e)  standard  for  accoimtants  and  its 
recently  announced  crackdown  on 
purportedly  improper  accounting 
practices  is  to  require  more  care  and 
greater  scrutiny  on  the  part  of 
accountants.  But  increased  care  and 
scrutiny  are  not  cost-bee  items.  Clearly, 
accountants  mil  have  to  devote  greater 
time  and  effort  to  performing  aumts.  I 
suspect  that  accountants  wiU  pass  these 
costs  along  to  their  audit  clients,  as  weU 
they  should.  While  one  could  argue  that 
increased  care  and  scrutiny  might 
produce  net  benefits,  one  cannot 
reasonably  argue,  in  my  view,  that  they 
have  no  associated  costs. 

Moreover,  I  disa^gree  that  the  new 
standard  will  produce  net  benefits. 
Rather,  I  concur  with  the  numerous 
commenters  who  offered  compelling 
arguments  why  the  standard  contained 
in  the  Proposing  Release  will  not  result 
in  significant  benefits.***  I  do  not  think 
that  the  revisions  made  to  the  standard 
in  the  Proposing  Release  redress  these 
problems,  and,  accordingly,  these 
comments  have  equal  applicability  to 
the  Standard.  For  instance,  one 
commenter  asserted  that,  under  the 
standard  in  the  Proposing  Release: 

audit  and  tax  fws  from  a  nrwtimiing  audit 
would  substantially  incraase.  Tha  steps  and 
costi  to  take  a  company  public  would 
escalate.  The  difficulty  of  conducting  day  to 
day  business  affsirs  should  tha  amendment 
become  effective  could  be  staggsring.*** 

Another  commenter  stated  that  the 
proposed  amendment  might  well  "shift 
the  focus  to  more  'CYA'  type  behavior 
rather  than  making  sure  that  the 
inftHination  is  accurate."  *"*>  A  third 
commenter  persuasively  argued  that: 

If  an  auditor  has  to  be  looking  over  his 
shoulder,  for  fear  of  losing  his  livelihood,  his 
work  will  be  bogged  down  in  trying  to  get  the 
absolute  answer.  Labor  costs  will  soar  on 
audits  and  the  public  ultimately  wrill  not  be 
served.  >•> 

The  ABA  comment  letter  observed 
that  the  standard  in  the  Proposing 
Release  could  well  deprive  the  public  of 
competent  auditors,  and  that,  since  "the 
number  of  accounting  firms  providing 
audit  services  to  public  companies  has 


declined  sharply  in  the  past  20  yecus." 
this  decline,  combined  with  the 
consolidation  occurring  in  the 
accoimting  profession,  might  have  the 
effect  of  increasing  audit  fees.**^  i  do 
not  think  the  Release  adequately  refutes 
these  comment  letters.  >*3 

In  my  view,  the  costs  of  today's 
proposal  will  substantially  outweigh  its 
benefits.  I  have  long  had  an  interest  in 
promoting  small  business,  and  I  think 
the  proposal  will,  in  all  likelihood, 
drastically  increase  the  audit  costs  for 
start-up  and  small  public  companies. 
These  costs  will  amoimt  to  an 
unwarranted  drag  on  capital  formation. 

D.  The  New  Standard  Will  Unfairly 
Disadvantage  Small  Firms 

Several  commenters  wrrote  that  the 
standard  contained  in  the  Proposing 
Release  would  imfeirly  eliminate  or 
lessen  the  ability  of  small  firms  or  sole 
practitioners  to  audit  public 
companies.***  I  think  these  comments 
have  merit,  and  that,  in  this  regard,  the 
Release  shares  the  same  flaws  as  the 
Proposing  Release.  In  my  view,  smaller   . 
CPA  firms  can  and  do  play  a  vital  role 
in  auditing  public  companies, 
particularly  smaller  ptiolic  companies. 

One  ccnnmenter  noted  that  raising  the 
level  of  "professional  risk"  might 
preclude  "many  smaller  CPA  firms  from 
participating  in  (audits  of  public 
companies]"  and  that  "at  least  for  (small 
business]  registrants,  •  •  •  smaller  CPA 
firms  can  otbea  provide  better  and  more 
affordable  service."  ***  Another 
commenter  similarly  remarked  that  the 
proposed  amendment  would  "further 
restrict  the  participation  in  SEC  practice 
to  the  few  'good  or  boys'  who  currently 
dominate  in  that  araa."  ***  The  ABA 
comment  letter  expressed  concern  that 
sanctions  imposed  imder  the  new 
standard  might  be  applied  in  a 
disproportionate  manner  and  have  a 
disproportionate  effect  on  smaller 
firms.  >•' 


""Ralaaaa at  41. 

<••  Eg.,  ABA,  CL  81  at  7;  AKTA.  CL  S4  at  30- 
31:  Arthur  Andersen,  CL  98  at  6. 
•••SABRE.  CL  144. 
"■lay  Shah.  CL  95. 
>•>  RFoggnwl«aol.com.  CL  S5. 


>•>  ABA.  CL  SI  at  7;  aae  a/ao  BDO  Saidman,  CL 
80  at  9  Quna  propoaal  thraataos  to  "  'flushl  |  the 
baby  do«m  tha  drain  with  tha  bathMrater' "). 

>•*  Ralaaaa  at  37-41. 

>••  See.  e^.  Edmond  B.  (Tad)  Gregory.  CPA/ABV. 
CBA.  Linton,  Shafer  ft  Company,  P.A..  CPAs,  CL  22; 
|ohn  G.  Ratliff,  CL  27;  John  Sommarar,  CPA.  CL  46. 

'•sjohnG.Ratliff.CL  27. 

'••lohn  Sommarar,  CL  46. 

I*'  ABA.  CL  81  at  12;  aae  Tooche  Rots.  609  F.2d 
at  582  n.21  (noting  but  not  deciding  unfairness  of 
holding  national  accounting  firm  with  more  than 
500  partners  vicariously  \\Mm  undar  Rula  102(e)  for 
alleged  misconduct  of  two  retired  partners);  see  alto 
Coppolino,  Note,  supra  note  17, 63  Fordham  L.  Rav. 
at  2248  (Under  Rule  102(e).  "|t|be  Commission 
appears  to  impose  lighter  sentences  on  Big  Six  firms 
as  compared  to  solo  practitioners  and  small-  or 
medium-sized  firms.").  Cf.  Blinder,  Robinton  &  Co. 
V.  SEC,  837  F.2d  1009. 1112  (D.C  Ox.  1968) 
(expressing  "concern"  that  SJSC  may  impoaa  more 
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These  last  comments  seem  indirectly 
validated  by  the  Release,  which  notes 
both  that  most  of  the  accounting  and 
auditing  practiced  before  the 
Commission  is  "conducted  by  the  'Big 
Five'  firms"  and  that  "three  of  the 
largest  five  accounting  firms  *  *  * 
suggested  that  the  Commission  could 
appropriately  adopt"  the  Standard.***  It 
seems  that  these  large  firms  have  a 
different  perspective  as  to  the  likely 
effects  of  the  Standard  on  their 
respective  businesses  than  do  their 
smaller  competitors. 

VI.  The  Comnuasion  Has  Failed  To 
Comply  With  the  Administrative 
Procedure  Act 

I  am  more  interested  in  the  substance 
of  today's  amendment  than  with  the 
procedures  used  to  adopt  it.  It  appears, 
.  however,  that  the  Commission  may  not 
have  fully  complied  with  the 
requirements  of  the  Administrative 
Procedure  Act  (APA)  in  adopting  the 
amendment.***  In  particular,  I  have 
concerns  that  the  Commission  may  have 
failed  to  give  adequate  notice  that:  (a) 
the  Standard  would  apply  to  conduct 
occurring  before  its  effective  date:  and 
(b)  as  to  the  subpart  (B)(1)  of  the 
proposed  amendment,  the  standard  of 
"highly  unreasonable  conduc:t"  might 
be  adopted. 

Under  the  APA,  an  agency  fulfills  its 
obligation  to  give  adequate  notice  if  it 
"  'provide[s]  sufficient  factual  detail  and 
rationale  for  the  rule  to  permit 
interested  parties  to  comment 
meaningfully.' "  2*'  The  general  test  for 
whether  an  agency  has  to  provide  new 
notice  and  resolicit  comment  on  a 
revised  proposal  before  adopting  it,  as  is 
the  case  with  the  proposed  amendment 
to  Rule  102(e),  is  "whether  the  final  rule 
promulgated  by  the  agency  is  a  'logical 
outgrowth'  of  the  proposed  rule."  2** 
The  Release  states  that  the  new  standard 
will  be  used  in  "all  cases  considered 
after  the  amendment's  effective  date, 
*  *  *  regardless  of  when  the  conduct  in 
question  occurred."  202  Any  potential 


disproportionately  heavy  sanctions  on  "small. 
ne«ver  (brokerage)  firms  than  it  does  on  old-line,  or 
at  least  more  established  housaa"). 

•••Ralaaseat21ft34. 

'••5U.S.C553(b)ft(c). 

"» American  Water  Works  Ass'n  v.  EPA,  40  F.3d 
1266. 1274  (D.C  Cir.  1994)  (quoting  Florida  Power 
8-  Light  Co.  V.  United  States,  846  F.2d  765.  771  (D.C 
Cir.  1068)). 

X"  Id.;  tee  alto  Omnipoint  Corp.  v.  FCC.  78  F.3d 
620.  631  P.C  Cir.  1996). 

"»  Ralaaaa  at  6. 


application  of  the  new  standard  to 
conduct  occurring  before  its  effective 
date  was  not  mentioned  and  is  not  a 
"logical  outgrowth"  of  anything 
contained  in  the  Proposing  Release. 

As  to  the  "highly  unreasonable 
conduct"  part  of  Rule  102(e)(l)(vi)(B)(l), 
the  situation  is.  less  clear.  The  Proi>osing 
Release  did  mention  that  the 
Commission  was  considering  possible 
standards,  including  that  of 
recklessness,  other  than  that 
proposed.^3  The  "highly  tmreasonable" 
standard  adopted,  however,  was  not 
specifically  mentioned  anywhere  in  the 
Imposing  Release.  The  Release  even 
admits  that  "new  terminology — the 
'highly  unreasonable'  standard"  is 
included  in  the  new  rule.^*^  Because 
this  "new  terminology"  was  not 
included  in  the  Proposing  Release  the 
Commission  deprived  interested  parties 
of  the  opportunity  to  comment 
meaningfully  on  the  new  standard  of 
liability  under  Rule  102(e). 

Moreover,  regardless  of  whether  the 
Commission  has  achieved  technical 
compliance  with  the  APA,  I  strongly 
believe  that  the  Commission  would 
have  been  better  served  if  it  reproposed 
the  Standard  for  notice  and  c»mment, 
thereby  allowing  interested  parties  the 
opf>ortunity  to  provide  us  with  their 
insights  on  its  advantages  and 
disadvantages.  It  is  not  clear  what,  if 
anything,  the  Ck)mmission  has  gained 
through  its  rush  to  adopt  the  Standard. 

Vn.  The  Commiaaion  Intends  "ro 
Expand  Its  Authority  Under  Ride 
102(E)  Even  Further 

Although  predicting  the  future  is 
necessarily  an  inexact  science,  ominous 
signs  already  exist  regarding  the 
Commission's  intentions  to  expand  its 
authority  under  Rule  102(e).  As 
previously  noted,  within  days  of  the 
adoption  of  the  new  Rule  102(e) 
standard  on  September  23, 1998,  the 
Commission  annoimced  a  major  new 
initiative  to  address  improper 
accounting  practices.^'  For  the  sake  of 
all  accountants  with  an  SEC  practice,  I 
hope  that  the  Commission's  recently 
aimoimced  crackdown  does  not 
represent  a  return  to  the  days  of 
National  Student  Marketing  and  Arthur 
Young,  and  a  new  "  'reign  of  tenor.' "  *** 


But  that  remains  to  be  seen.  In  my  view, 
the  accounting  profession  has  already 
sustained  irreparable  harm  from  the 
Commission's  adoption  of  the  new 
standard  on  September  23, 1998.  In 
particidar,  I  believe  that  the  new 
amendment  will  have  a  chilling  effect 
on  the  independent  professional 
judgment  of  all  accoimtants  who 
practice  before  the  Commission.**' 

As  also  noted  above,  the  amendment 
creates  an  imbalance  between  the 
treatment  of  lawyers  and  accoimtants 
under  Rule  102(e).2o*  Although  I  do  not 
foreclose  the  possibility  that  a  valid 
rationale  may  exist  to  justify  this 
disparity,  the  Release  offisrs  none.*** 
The  reason  for  this  omission  was  made 
clear  by  the  discussion  at  our  open 
meetings  on  June  12, 1988,  and 
September  23, 1998 — some  at  the 
Commission  intend  to  ramp  up  our  Rule 
102(e)  enforcement  program  as  to 
lawyers.  While  I  still  have  some  hopes 
that  the  institutional  lessons  learned 
from  the  National  Student  Marketing 
debacle  might  ultimately  prevail,  it 
seems  clear  that  some  at  the 
Commission  would  like  to  apply  the 
new  Rule  102(e)  standard  to  lawyers,  as 
well  as  accountants. 

To  accomplish  this  goal,  presumably 
the  Conunission  would  have  to  overrule 
William  R.  Carter.""  Again,  I  hope  these 
events  do  not  come  to  pass,  but  I  fear 
that,  absent  judicial  intervention,  they 
will  happen. 

Unfortunately,  although  acting  in 
good  faith,  it  seems  that  the  Commission 
is  bound  and  determined  to  repeat  its 
past  mistakes.  For  the  good  of  all 
professionals  who  practice  before  us.  as 
well  as  the  Commission  itself,  investors 
and  issuers,  I  hope  that  these  matters 
receive  definitive  clarification  sooner 
rather  than  later. 

IFR  Doc  9»-2S466  Filed  10-23-98;  8:45  am] 


""  See  Proposing  Release.  1996  WL  311968 
(S.E.C).  at  *5. 

»>•  Release  at  22  n.4g. 

*o>  See  supra  note  6  and  accompanying  text 

«»  Block  ft  Hoff.  supra  note  37,  N.Y.L.J.,  SapL  23. 
1993,  at  5. 


x*'  Cf.  ludah  Bast,  tupra  note  17,  36  Bus.  Law.  at 
1817  (noting  Rule  102(e)'s  "chilUng  eSsct  upon 
counsel,"  and  referring  to  Rule  102(e)  as  "a  vehicle 
for  abuse"). 

«»See  su/MD  Section  V.A. 

"*  See  Keating.  Muething  Sr  Kkkamp.  47  S£.C 
95,  110-11  (1979)  (Commissioner  KarmeL 
dissenting)  (as  result  of  the  Congressional  giant  of 
power  to  define  eccounting  terms  and  to  require 
that  financial  statemenU  be  certified  by  an 
independent  public  accountant,  "|i)l  therefore  can 
be  argued"  that  the  Commission  may  have  authority 
to  discipline  accountants  that  it  lacks  for  lawyers). 

»>047SXX:.471. 
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DEPARTMENT  OF  EDUCATION 
NsllOfMl  kMllliito  on  DiMbllity  wid 

nMMDiniMIUII  IfSBSVdii  tmnCm  Of 

PrepoMd  Long-Rango  Plan  for  Floeal 
YMra19M-2004 

SUMMARY:  The  Secretary  proposes  a 
Long-Range  Plan  (LRP)  for  the  National 
Institute  on  Disability  and 
Rehabilitation  Research  (NIDRR)  for 
fiscal  years  (FY)  1999-2004.  As  required 
by  the  Rehabilitation  Act  of  1973.  as 
amended,  the  Secretary  takes  this  action 
to  outline  priorities  for  rehabilitation 
research,  demonstration  projects, 
training,  and  related  activities,  and  to 
explain  the  basis  for  these  priorities. 
DATES:  Comments  must  be  received  on 
or  before  November  25. 1998. 


All  conunents  concerning 
this  proposed  LRP  should  be  addressed 
to  Donna  Nangle,  U.S.  Department  of 
Education,  600  Maryland  Avenue,  S.W., 
room  3418,  Switzer  Building, 
Washington,  D.C.  20202-2645. 
Comments  may  also  be  sent  through  the 
Internet:  commentsOed.gov.  You  must 
include  the  term  "Long-Range  Plan"  in 
the  subject  line  of  your  electronic 
message. 

FOR  FURTHER  MFORMATKM  CONTACT: 
Donna  Nangle.  Telephone:  (202)  205- 
5880.  Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  TDD  number  at  (202) 
205-2742.  Internet: 
Donna_NanglettBd.gov 

Individuals  with  cUsabilities  may 
obtain  this  document  in  an  alternate 
format  (e.g.,  Braille,  large  print, 
audiotape,  or  computer  diskette)  on 
request  to  the  contact  person  listed  in 
the  preceding  paragraph. 

Invitation  to  Conunent:  Interested 
persons  are  invited  to  submit  comments 
and  recommendations  regarding  these 
proposed  priorities.  All  comments 
sulnnitted  in  response  to  this  notice  will 
be  available  for  public  inspection, 
during  and  after  the  comment  period,  in 
Room  3424,  Switzer  Building,  330  C 
Street  S.W.,  Washington,  D.C,  between 
the  hours  of  9:00  a.m.  and  4:30  p.m., 
Monday  through  Friday  of  each  week 
except  Federal  holidays. 
SUPPLEMENTARY  MFORMATION:  This 
proposed  LRP  presents  a  five-year 
agenda  anchored  in  consumer  goals  and 
scientific  initiatives.  The  proposed  LRP 
has  several  distinct  purposes: 

(1)  To  set  broad  general  directions 
that  will  guide  NIDRR's  policies  and  use 
of  resources  as  the  field  of  disability 
enters  the  21st  century; 

(2)  To  establish  ob)ectives  for  research 
and  dissemination  that  will  improve  the 
lives  of  individuals  with  disabilities  and 


from  which  annual  research  priorities 
can  be  formulated: 

(3)  To  describe  a  system  for 
operationalizing  the  Plan  in  terms  of 
annual  priorities,  evaluation  of  the 
implementation  of  the  Plan,  and 
updates  of  the  Plan  as  necessary:  and 

(4)  To  direct  new  emphasis  to  the 
management  and  administration  of  the 
research  endeavor. 

This  proposed  LRP  was  developed 
with  the  guidance  of  a  distinguished 
group  of  NIDRR  constituents — 
individuals  with  disabilities  and  their 
family  membera  and  advocates,  service 
providers,  researchers,  educators, 
administrators,  and  policymakers, 
including  the  Commissioner  of  the 
Rehabilitation  Services  Administration, 
membera  of  the  National  Council  on 
Disability,  and  representatives  from 
DHHS. 

The  authority  for  the  Secretary  to 
establish  a  LRP  is  contained  in  sections 
202(h)  of  the  Rehabilitation  Act  of  1973, 
as  amended  (29  U.S.C.  762(h). 

Electronic  Access  to  This  Document 

Anyone  may  view  this  document,  as 
well  as  all  other  Department  of 
Education  dociunents  published  in  the 
Federal  Register,  in  text  or  portable 
dociunent  format  (pdf)  on  the  World 
Wide  Web  at  either  of  the  following 
sites: 

http://ocfo.ed.gov/fedreg.htm 
http://www.ed.gov/news.html 

To  use  the  pdf  you  must  have  the 
Adobe  Acrobat  Reader  Program  with 
Search,  which  is  available  fne  at  either 
of  the  preceding  sites.  If  you  have 
questions  about  using  the  pdf,  call  the 
U.S.  Government  Printing  Office  at  (202) 
512-1530  or,  toll  free  at  1-888-293- 
6498. 

Anyone  may  also  view  these 
documents  in  text  copy  only  on  an 
electronic  bulletin  board  of  the 
Department.  Telephone:  (202)  219-1511 
or,  toll  free,  1-800-222-4922.  The 
dociunents  are  located  under  Option 
G — Files/ Announcements,  Bulletins  and 
Press  Releases. 

Note:  The  official  version  of  this  docunuent 
is  the  document  published  in  the  Federal 


Chapter  2:  Dimensions  of  Disability 
Secttan  Two:  NIDEK 


Applicable  Program  Regulations:  34 
CFR  Parts  350  and  353. 

Program  Authority:  29  U.S.C  760-764. 

Dated:  October  19, 1998. 
ludidi  E.  Heumana, 

Assistant  Secretary  for  Special  Education  and 
Rehabilitative  Services. 
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Section  One 

Chapter  1:  Introduction  and  Background 

"Research  has  the  potential  to 
reinvent  the  future  for  millions  of 
people  with  disabilities  and  their 
families"  (Richard  W.  Riley,  U.S. 
Secretary  of  Education). 

Two  developments  have  convei^ged  to 
enhance  the  significance  of  disability 
research.  First,  breakthroughs  in 
biomedical  and  technological  sciences 
have  changed  the  nature  of  work  and 
community  life.  As  these  breakthroughs 
provide  the  potential  for  longer  and 
more  fulfilling  lives  for  individuals  with 
disabilities,  they  reinforce  the  second 
major  development — successful 
independent  living  and  civil  rights 
advocacy  by  disabled  persons.  This 
intersection  of  scientific  progress  and 
empowerment  of  disabled  persons  has 
generated  momentum  for  disability 
research.  These  developments  highlight 
the  importance  of  more  fully  integrating 
disability  research  into  the  mainstream 
of  U.S.  science  and  technology  policy, 
and  into  the  Nation's  economic  and 
health  care  policies. 

An  estimated  43  million  Americans 
are  significantly  limited  in  their 
capacity  to  participate  fully  in  work, 
education,  family,  or  conununity  life 
because  they  have  a  physical,  cognitive, 
or  emotional  condition  that  requires 
societal  accommodation.  Public  Law 
101-336,  the  Americans  with 
Disabilities  Act  (ADA)  of  1990.  declares 
that  individuals  %vith  disabilities  have 
fundamental  rights  of  equal  access  to 
public  accommodations,  employment, 
transportation,  and  telecommunications. 
The  recognition  of  these  rights,  and  of 
society's  obligation  to  facilitate  their 
attainment,  provides  the  opporttmity  for 
major  improvements  in  the  daily  lives  of 
incUviduals  with  disabilities. 

It  is  the  mission  of  the  National 
Institute  on  Disability  and 
Rehabilitation  Research  (NIDRR)  to 
generate,  disseminate,  and  promote  the 
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full  use  of  new  knowledge  that  will 
improve  substantially  the  options  for 
disabled  individuals  to  perform  regular 
activities  in  the  community,  and  the 
capacity  of  society  to  provide  full 
opportunities  and  appropriate  supports 
for  its  disabled  citizens. 

NIDRR's  Statutory  Purpose 

The  inception  of  a  Federal 
rehabilitation  research  program  was  part 
of  the  legacy  of  the  late  Mary  E.  Switzer, 
pioneering  director  of  the  Federal-State 
vocational  rehabilitation  program.  By 
establishing  NIDRR  ■  in  1978,  throu^ 
Amendments  to  the  Rehabilitation  Act 
of  1973  (Public  Law  93-112),  Congress 
realized  Switzer's  vision  and  created  a 
research  institute  in  the  public  interest. 
As  such,  NIDRR  must  generate 
scientifically  based  knowledge  that 
furthera  the  values  and  goals  of  the 
disability  community,  the  knowledge 
needs  of  service  providera,  and  the 
creation  of  ratioiial  public  policy. 

In  foimding  NIDIW.  Congress 
recognized  both  the  opportunities  for 
technological  and  scientific  advances  to 
improve  the  lives  of  individuals  with 
disabilities  and  the  need  for  a 
comprriiensive  and  coordinated 
approach  to  research,  development, 
demonstration,  information 
dissemination,  and  training.  The 
Rehabilitation  Act  of  1973,  as  amended, 
(with  significant  changes  in  1992), 
charged  this  Institute  with  the 
responsibility  to  provide  a 
comprehensive  and  coordinated 
program  of  research  and  related 
activities  to  maximize  the  full  inclusion 
and  social  integration,  employment,  and 
independent  living  of  individuals  of  all 
ages  with  disabilities,  with  particular 
emphasis  on  improving  the 
coordination  and  effectiveness  of 
services  authorized  under  the  Act. 
Related  activities  were  mandated  to 
include  the  widespread  dissemination 
of  research-generated  knowledge  and 
practical  information  to  rehabiUtation 
professionals,  individuals  with 
disabilities,  researchere,  and  othere;  the 
promotion  of  the  transfer  of 
rehabilitation  technology;  and  an 
increase  in  opportimities  for  researchera 
who  are  individuals  with  disabilities  or 
membera  of  minority  groups. 

NIDRR  is  ideally  positioned  to 
facilitate  the  transfer  of  new  knowledge 
into  practice  given  its  administrative  co- 
location  with  two  major  service 
programs — the  Rehabilitation  Services 
Administration  (RSA)  and  the  Office  of 


Special  Education  Programs  (OSEP) — in 
the  Office  of  Special  Eiducation  and 
Rehabilitative  Services  (OSERS). 
NIDRR's  linkage  to  the  greater  science 
commimity  through  its  leadership  of  the 
Interagency  Committee  on  Disability 
Research  (ICDR)  affords  an  opportunity 
to  facilitate  the  transfer  of  advances  in 
basic  research  into  the  agenda  for 
applied  research  and  knowledge 
diffusion. 

To  further  advance  worit  in  the  field 
of  applied  research,  the  legislation 
requires  a  Long-Range  Plan,^  updated 
every  five  years,  describing  NIDRR's 
future  research  agenda.  This  Long-Range 
Plan  presents  a  five-year  agenda 
anchored  in  constmier  goals  and 
scientific  initiatives.  The  plan  has 
several  distinct  purposes: 

(1)  To  set  broad  general  directions 
that  will  guide  NIDRR's  policies  and  use 
of  resources  as  the  field  of  disability 
enters  the  21st  century; 

(2)  To  establish  objectives  for  research 
and  dissemination  that  will  improve  the 
lives  of  individuals  with  disabilities  and 
&t>m  which  annual  research  priorities 
can  be  formulated; 

(3)  To  describe  a  system  for 
operationalizing  the  Plan  in  terms  of 
apniml  priorities,  evaluation  of  the 
implementation  of  the  Plan,  and 
updates  of  the  Plan  as  necessary;  and 

(4)  To  direct  new  emphasis  to  the 
management  and  administration  of  the 
research  endeavor. 

This  Long-Range  Plan  was  developed 
with  the  guidance  of  a  distinguished 
group  of  NIDRR  constituents — 
individuals  with  disabilities  and  their 
family  membera  and  advocates,  service 
providers,  researchera,  educatore, 
administratora,  and  policymakere,^ 
including  the  Commissioner  of  the 
Rehabilitation  Services  Administration, 
membera  of  the  National  Council  on 
Disability,  and  representatives  frt>m 
DHHS.  It  draws  upon  public  hearings 
and  planning  activities  conducted  under 
the  prior  NIDRR  administration 
(William  H.  Graves,  Director)  and  on 
papera  prepared  for  the  Plan  by  more 
than  a  dozen  authore.  The  Plan 
addresses  a  range  of  diverse  objectives, 
including: 


■  Established  m  the  Mational  Institute  of 
Handicapped  Research,  the  Institute's  name  vras 
changed  to  NIDRR  by  the  ISSS  Amendments  to  the 
RahaUUUtion  Act 


>  As  a  component  of  the  Department  of  Education 
within  OSERS,  NIDRR  U  guided  by  the 
Department's  Strategic  Plan,  the  OSER's  Strategic 
Plan,  and  NIDRR's  own  strategic  goals  and 
objectives  as  laid  out  in  its  pettocmance  plan  lot  the 
Government  Performance  and  Results  Act  (GPRA). 
The  Rehabiliution  Act.  however,  calls  for  a  plan 
from  NIDRR — one  that  identifies  research  needs  and 
seu  forth  priorities.  This  Long-Range  Plan  daerrihei 
the  issues  related  to  the  content  and  managomant 
of  NIDRR's  research  and  other  activities  that  will 
constitute  the  substantive  portion  of  NIDRR's 
strategies  to  achieve  iu  GPRA  performance 
obiectives. 


(1)  The  needs  of  individuals  with 
disabilities  for  knowledge  and 
informati(»i  that  will  mable  them  to 
achieve  their  aspirations  for  self- 
direction,  indepmdenoe,  inclusicm,  and 
functional  competence; 

(2)  Tbe  needs  of  rriiabilitation  service 
providera  for  information  on  new 
techniques  and  technologies  that  will 
enable  them  to  assist  in  the 
rehabilitation  of  individuals  with 
disalnlities: 

(3)  The  needs  of  researchera  to 
advance  the  capabilities  of  science  as 
well  as  the  body  of  scientific 
knowledge; 

(4)  The  needs  of  society,  and  its 
leadership,  for  strategies  that  will  enable 
it  to  facilitate  the  potential  contributions 
of  all  citizens;  and 

(5)  The  need  to  transfer  findings  from 
basic  to  applied  research. 

Accomplishments  of  the  Past 

In  creating  NIDRR.  Ccui^ess 
recognized  that  research  has  ccmtributed 
subrtuitially  to  improvements  in  the 
lives  of  individuals  with  disabilities  and 
their  femilies.  Individuals  with 
disabilities  live  longer,  have  a  better 
quality  of  life,  enjoy  better  health,  and 
look  forward  to  more  opportiinities  than 
they  did  30  yeare  ago,  and  more 
advances  occur  ev«y  day.  Today  it  is 
commonplace  to  find  peopfe  in 
wfaeekhaira  traveling  in  airplanes  and 
private  vehicles,  people  who  are  blind 
using  oomputera,  and  people  who  are 
deaf  attending  the  theater,  while 
individuals  wiio  have  significant 
disabilities  are  being  recognized  as 
world  leedera  in  the  arts  and  sciences. 
These  developments  owe  much  to 
research  advances  at  both  the  individual 
and  societal  levels. 

Advances  at  the  Individual  Level 

Research,  and  its  use  to  improve 
practice,  inform  policy,  and  raise 
awareness,  has  changed  the  lives  and 
the  outlook  for  individuals  with 
disabilities  and  their  femilies.  For 
example,  the  life  expectancy  of 
individuals  with  paralysis  from  spinal 
cord  injury  has  risen  ctmtinuously  in 
the  past  25  yeara  (DeVivo  &  Stover, 
1995).  The  concerted  efforts  of  U.S. 
researchera,  most  of  whom  received 
NIDRR  support,  have  succeeded  in 
greatly  reducing  the  number  of  severe 
urinary  tract  infections  and  other 
urinary  tract  compbcations  in  this 
population,  thereby  reducing  renal 
failure  as  a  cause  of  death  for  these 
individuals  from  1st  to  12th  place  over 
the  past  two  decades.  Decubitus  ulcen 
also  have  been  a  serious  problem  for 
persons  with  spinal  cord  injury,  as  well 
as  for  those  with  stroke,  multiple 
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sclerosis,  snd  other  immobilizing 
conditions.  Decubitus  ulcers  are 
destructive  and  costly  to  treat,  resulting 
in  lost  work  days,  high  medical 
expenses,  hospitalizations,  and  further 
secondary  complications.  Through  the 
efforts  of  medical  researchers  and 
rehabilitation  engineers,  preventive 
measures  have  been  developed 
including  seating,  cushioning,  and 
positioning  devices;  behavioral 
protocols;  and  improved  treatment 
methods.  These  efforts  have  greatly 
reduced  the  length  of  time  needed  for 
medical  treatment  of  decubiti,  and  the 
cost  of  this  treatment. 

Rehabilitation  engineering  research 
has  been  responsible  for  the 
development  of  new  materials  for 
wheelchairs  and  orthotic  and  prosthetic 
devices  that  render  these  technologies 
comfortable  and  serviceable,  and  allow 
their  users  to  accomplish  many 
important  personal  goals.  For  example, 
wheelchair  racers  using  the  newrest 
sports  wheelchairs  can  complete  races 
longer  than  800  meters  at  speeds  faster 
than  those  of  Olympic  runners.  In  the 
Paralympics,  runners  using  prosthetic 
legs  repeatedly  have  demonstrated 
impressive  speeds.  In  everyday  life, 

Cople  who  use  wheelchairs  have 
nefited  from  lightweight, 
transportable  chairs  as  well  as  powered 
chairs  that  greatly  increase  the 
independence  of  some  users. 

Advances  at  the  Environmental-Societal 
Level 

In  the  last  two  decades,  NIDRR  has 
participated  in  an  unprecedented 
expansion  of  opportunities  and 
possibiUties  for  persons  with 
disabilities.  During  this  period, 
technology  has  greatly  enhanced  the 
accommodation  of  disabiUty,  self- 
awareness  has  raised  the  expectation  of 
and  for  persons  with  disabiUties,  and 
advocacy  has  resulted  in  recognition  of 
the  rights  of  persons  with  disabilities  to 
societal  access  and  reasonable 
accommodations. 

Today's  research  on  the  application  of 
the  principles  of  universal  design  to  the 
built  environment,  information 
technology  and  telecommunications, 
transportation,  and  consumer  products 
is  based  on  the  concept  of  an 
environment  that  is  usable  by  persons 
with  a  very  broad  range  of  function.  For 
example,  after  years  of  research,  all 
television  sets  are  now  equipped  with 
decoders  that  allow  people  with  hearing 
loss  to  access  most  programs.  In 
addition,  ergonomic  research  undergirds 
the  development  of  woriiplace  designs 
and  the  standards  for  building  codes, 
consumer  products,  and  the 
telecommunications  infrastructiuv. 


These  advances  have  been  instrumental 
in  leading  to  a  change  in  the  disability 
paradigm,  expanding  the  focus  of 
disability  to  include  environmental 
factors,  as  well  as  individual  factors. 

NIDRR's  research  activities  also  have 
led  to  the  development  of  small 
businesses  in  hearing  aids,  prosthetics^ 
communication  devices,  and 
instructional  software.  NIDRR  research 
provides  an  important  stimulus  in  a 
field  of  orphan  products  with  small 
markets. 

Expectations  for  the  Future:  A  New 
Paradigm  of  Disability 

The  identification  of  trends  in  the 
distribution  of  disabilities,  the 
emergence  of  new  disabilities,  and  the 
prevalence  of  disability  in  the  nation's 
aging  population  further  challenge  the 
disability  research  field.  Additionally, 
the  research  field  must  develop  ways  to 
measure  and  address  the  impact  of 
environmental  factors  on  the 
phenomenon  of  disabiUty. 

NIDRR  has  provided  leadership  in 
research  leading  to  a  new  conceptiial 
foundation  for  organizing  and 
interpreting  the  phenomenon  of 
disability — a  "New  Paradigm"  of 
disability.  This  paradigm  is  a 
construction  of  the  disability  and 
scientific  communities  alike  and 
provides  a  mechanism  for  the 
appUcation  of  scientific  research  to  the 
goals  and  concerns  of  individuals  with 
disabiUties.  The  new  paradigm  of 
disabiUty  is  neither  entirely  new  nor 
entirely  static.  Thomas  Kuhn  defines 
paradigm  as  "universal  achievements 
that  for  a  time  provide  model  problems 
and  solutions  to  a  community  of 
practitioners"  (Kuhn,  1962).  The  term 
paradigm  is  used  here  in  the  quasi- 
popular  sense  it  has  acquired  over  the 
last  40  years  to  indicate  a  basic 
consensus  among  investigators  of  a 
phenomenon  that  defines  the  legitimate 
problems  and  methods  of  a  research 
field.  NIDRR  posits  that  the  paradigm  in 
this  case  applies  not  to  a  single  field, 
but  to  a  single  phenomenon — 
"disability" — as  it  is  investigated  by 
multiple  disciplinary  fields. 

The  disability  paradigm  that 
imdergirds  NIDRR's  research  strategy  for 
the  future  maintains  that  disability  is  a 
product  of  an  interaction  between 
characteristics  (e.g. ,  conditions  or 
impairments,  functional  status,  or 
personal  and  social  qualities)  of  the 
individual  and  characteristics  of  the 
natural,  built,  cultural,  and  social 
environments.  The  construct  of 
disabiUty  is  located  on  a  continuum 
from  enablement  to  disablement. 
Persoiul  characteristics,  as  weU  as 
environmental  ones,  may  be  enabling  or 


disabling,  and  the  relative  degree 
fluctuates,  depending  on  condition, 
time,  and  setting.  DisabiUty  is  a 
contexttial  variable,  dynamic  over  time 
and  dnnmistance.  Enviroiunents  may  be 
physically  (in)accessible.  culturally  (ex) 
(in)clusive,  (un)accommodating  and 
(un)supportive.  For  example,  on  a 
societal  level,  institutions  and  the  built 
environment  were  designed  for  a 
limited  segment  of  the  population. 
Researchers  should  explore  new  ways  of 
measuring  and  assessing  disabiUty  in 
context,  taking  into  account  the  effect  of 
physical,  policy,  and  social 
environments,  and  the  dynamic  nature 
of  disabiUty  over  the  Ufespan  and  across 
enviroiunents. 

Perhaps  the  new  paradigm  can  be 
understood  best  in  contrast  to  the 
paradigm  it  replaces  and  through  a 
clarification  of  the  importance  the 
paradigm  has  for  aU  aspects  of  research 
and  poUcy  (see  Table  1).  The  "old" 
paradigm,  which  was  reductive  to 
medical  condition,  and  is  reflected  in 
many  aspects  of  the  Nation's  poUcy  and 
service  deUvery  arenas,  has  presented 
disabiUty  as  the  result  of  a  deficit  in  an 
individual  that  prevented  the  individual 
bom  performing  certain  functions  or 
activities.  This  underlying  assumption 
about  disabiUty  affected  many  aspects  of 
research.  rehabiUtation.  and  services. 

The  new  paradigm  of  disability  is 
integrative  and  hoUstic.  and  focuses  on-^ 
the  whole  person  functioning  in  an 
environmental  context.  This  new 
paradigm  of  disabiUty  is  reflected  in  the 
ADA  and  sets  a  goals  &«meworic  for 
research.  poUcy.  and  deUvery  of 
services  and  supports  relative  to 
disability.  The  new  paradigm  with  its 
recognition  of  the  contextual  aspect  of 
disabiUty — the  dynamic  interaction 
between  individual  and  environment 
over  the  lifespan  that  constitutes 
disability — ^has  significant  consequences 
for  NIDRR's  research  agenda  over  the 
next  decade.  These  consequences 
include:  changes  in  the  ways  disabiUty 
is  defined  and  conceptuaUzed;  new 
approaches  for  measuring  and  coiuiting 
disabiUty;  a  focus  on  new  research 
issues;  and  changes  in  the  way  research 
is  managed  and  conducted. 

Definitional  Issues 

One  of  the  fundamental  consequences 
of  the  new  paradigm  is  the  need  for  the 
reformulation  of  definitions.  The 
definition  of  disabiUty  is  critical  to 
building  a  conceptual  model  that 
identifies  relevant  components  of 
disablement  and  their  relationships  to 
each  other,  and  the  dynamic 
mechanisms  by  which  they  change. 
Typically,  definitions  of  disabiUty  have 
varied  depending  on  their  intended  use. 
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Table  l  .—Contrast  of  Paradigms 


Definition  ol  DisabiKty  

Strategy  to  Address  Disability 

Method  to  Adcfeess  Disablity  . 
Sowce  ot  Intorvenlion  

Role  of  Disabled  IndMduai  .... 
Domain  of  Disability 


'X>kr  ParadKim 


An  indwidual  is  limited  by  his/her  inpaimient  or  condl- 

lion. 
Fix  the  indMdual.  oorrect  the  deMt ~~ 


Provision  of  medRal.  vocational,  or  psychological  r»* 

h^)iMalion  services. 
Protessionals.  ciniciw*.  and  other  rehabiWaUon  serv- 

ica  providera. 
ElgUMy  for  benefits  based  on  severity  of  impairmert 
Object  of  intorvenlion.  pabert.  beneAciary.  research 

aubiect^    ^ 

A  fnedfcal  "pmUeiW" •— — ~~.— — 


'Ttawr  Paradigmq 


An  indMdual  laquiras  an  rnxmrnaMnn  to  perform 
luidions  laquiiad  to  cany  out  Me  acixiiai 

Ramova  beniart.  oaeto  aooan  througfi  aooommode- 
tion  and  un>va«aal  daaign.  raatore  Iwclion.  i 


fVovlaion  of  aufiparts.  a.g..  aaaMhwlKhnology.  per- 
•eivioas,  job  coach. 
service  providart.  oonsumar  infor- 


EigMiy  for  aoconmodaKons  aaan  as  a  CMl  ri|^ 
Conamar  or  cuMomar.  ampcwarad 


A  aodfr^nviiunmerUl  iaaue  involving 

oommodabons.  and  ei|uity. 


Nola:  Ad^itod  from  mataiials  prepared  for  this  Long-Range  Ptan  by  Geiben  DeJong  and  Bonnie  ODay. 


From  a  research  perspective, 
definitions  used  for  counting  and 
deacribing  disabled  people  hiave  been 
important,  while  dennitioas 
establishing  el^biUty  fcv  benefits  and 
services  have  been  critical  from  the 
poUcy  pospective. 

The  majoiity  of  Federal  definitions  of 
disabiUty.  including  those  in  the 
RehabiUtatien  Act.  the  ADA,  and  the 
National  Health  Interview  Survey 
(NHIS).  derive  from  the  old  paradigm. 
These  definitions  all  attribute  the  cause 
of  limitations  in  daily  activities  or  social 
roles  to  characteristics  of  the  individual, 
that  is.  "conditions"  or  "impairments." 
Even  the  ADA.  whidi  promotes 
accessibiUty  and  accommodations, 
locates  the  disabiUty  with  the 
individual.  This  is  imderstandable  not 
(mly  because  of  the  time  involved  in 
rtmnging  a  paradigm,  but  because  of  the 
lack  of  a  system  to  define,  classify,  and 
measure  the  enviroiunental  components 
of  disabiUty  and  the  absence  of  a  model 
to  describe  and  quantify  the  interaction 
of  environmental  and  individual 
variables.  This  need  for  a  change  in 
definitions  must  be  addressed  by 
activities  such  as  the  attempt  to  revise 
the  International  Classification  of 
Impairments.  DisabiUties.  and 
Handicaps  (lODH)  (1980).  to  better 
define  and  measure  the  factors  external 
to  the  individual  that  contribute  to 
disabiUty.3 

Measurement  Issues 

Sources  of  data,  including 
demographic  studies  and  national 
surveys,  should  be  adjusted  to  reflect 
new  definitions  or  concepts,  and  to  take 
into  account  contextual  variables  in 
survey  sampling  techniques.  Survey 


>Tha  ICDDH  it  a  manual  iMued  by  tba  World 
Haalth  Otganixation  (WHO)  in  11M0  a*  a  tool  fctr  tb« 
claaaification  of  the  consaquencat  of  diaaaaa.  injury, 
and  diaordar.  and  for  analysis  of  baalth-ralated 


questions  must  reflect  environmental 
factors  as  weU  as  individual  fiKtors  such 
as  socioeconomic  characteristics  or 
impairments.  Under  the  new  paradigm, 
questions  about  employment  status,  for 
example,  should  focus  on  the  need  for 
accommodatioas  as  weU  as  on  the 
existence  of  an  impairment  Measures 
must  enable  reseaichers  to  predict  and 
understand  changes  in  the  prevaloioe 
and  distribution  of  disabiUties — the 
emerging  universe  of  disabiUty — which 
illustrates  the  link  between  imderlying 
social  and  environmental  oonditions 
such  as  poverty,  race,  culture,  isolation, 
the  age  oontinuimi,  and  the  emergence 
of  new  causes  of  disabiUty.  new 
disabiUty  syndromes,  and  the 
differential  distribution  of  disabiUty 
among  various  population  groups  in  our 

society. 

Concern  increasingly  is  focused  on 
vulnerable  populations  as  researchers 
find  more  evidmce  that  disabiUty.  and 
risk  thereof,  are  disproportionately 
concentrated  in  populations  in  poverty, 
populaticms  that  lack  access  to  state-of- 
the-art  preventions  or  interventions,  and 
populations  that  are  exposed  to 
additional  external  OT  lifestyle  risk 
factors.  There  are  new  impairments, 
exacerbated  impairments,  or  new 
etiologies  that  are  associated  with 
sodoeconomic  status,  educaticm  levels, 
access  to  health  care,  nutrition.  Uving 
conditims.  and  personal  s'xfety. 
Individuals  from  racial,  linguistic,  or 
cultural  minority  backgrounds  are  more 
likely  to  Uve  in  poverty  and  to  lack 
adequate  nutriticHi.  pre-natal  and  other 
health  care,  access  to  preventive  care, 
and  health  infrxmation.  These 
individuals  also  have  more  exposure  to 
interpersonal  violence  and  intentional 
injury.  The  new  paradigm's  recognition 
of  environmental  fectors  leads  to  a  focus 
on  imderserved  minority  populations — 
part  of  the  emerging  universe  of 
disabiUty  discussed  in  Chapter  Two. 


New  Focus  of  Research  Impiirias 

The  new  paradigm  adds,  or  inoeaaes 
the  relative  emphMes  on.  certain  uees 
of  inquiry.  Raaearch  must  develop  new 
methods  to  focus  (m  the  interfece 
between  person  and  society,  it  is  not 
enou^  simply  to  shift  the  focus  of 
concern  from  the  individual  to  the 
mviraiunent  What  is  needed  are 
studies  of  the  dynamic  interplay 
betwreen  person  and  environment;  of  the 
adapting  process,  by  the  society  as  weU 
as  by  the  individual:  and  of  the  adaptive 
dianges  that  occur  during  a  person's 
lifespan.  The  aging  of  the  disabled 
population  in  conjunction  with  quaUty 
of  Ufe  issues  dictates  a  particular  focus 
on  prevmtion  and  alleviaticMi  of 
secondary  disabiUties  and  co-existing 
oonditions  and  on  health  maintenanne 
over  the  Ufespan.  Research  must  focus 
on  the  development  and  evaluation  of 
enviroimiental  rations  in  the  built 
oivinuunent  and  the  communications 
eoviraunent.  including  such 
approaches  as  tmivefsal  design, 
inodnlf  design,  and  assistive 
technology  that  enable  individuals  with 
disalnUties  and  sociaty  to  select  the 
most  appropriate  means  to 
accommodate  or  alleviate  limitations. 
Reseerch  must  lead  to  a  better 
understanding  of  the  context  and  trends 
in  our  society  that  affect  the  total 
envinmment  in  w^di  people  with 
disabiUties  will  Uve  and  in  which 
disabiUty  will  be  manifested.  These 
include:  economy  and  labor  market 
treiuis;  social,  cultural,  and  attitudinal 
developments;  and  new  technological 
developments.  Researdi  must  develop 
ways  to  enable  individuals  with 
disabiUties  to  compete  in  the  global 
economy,  indudinig  education  and 
training  methods,  job  accommodations, 
and  assistive  technology. 

Research  mtist  develop  an 
understanding  of  the  pubUc  poUcy 
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context  in  which  disability  is  addressed, 
ignored,  or  exacerbated.  General  fiscal 
and  economic  policies,  as  well  as  more 
specific  policies  on  employment, 
delivery  and  financing  of  health  care, 
income  support,  transportation,  social 
services,  telecommunications, 
institutionalization,  education,  and 
long-term  care  are  critical  factors 
influencing  disability  and  disabled 
persons.  Their  frequent  inconsistencies, 
contradictions,  and  oversights  can 
inhibit  the  attaiiunent  of  personal  and 
social  goals  for  persons  with  disabiUties. 

Research  Management 

The  new  paradigm  requires  new 
models  for  the  management  of  the 
research  enterprise  that  include 
stakeholder  participation, 
interdisciplinary  and  collaborative 
efforts,  more  large-scale  and 
longitudinal  research,  and  new  research 
methodologies  to  conduct  meaningful 
studies  in  die  emerging  policy 
environments.  Training  in  disability  and 
rehabilitation  research  must  be 
expanded  to  include  disciplines  such  as 
architecture  and  business.  There  will  be 
new  venues  for  the  conduct  of  research, 
and  a  need  for  validated  methodologies 
to  conduct  research  on  dynamic  fwrson- 
environment  interactions  and  under 
constricted  circumstances.  Through 
training  programs,  the  disability  and 
rehabilitation  research  field  also  should 
work  to  increase  the  number  of  disabled 
and  minority  researchers. 

The  role  of  disabled  consumers  in 
research  under  the  new  paradigm,  as 
well  as  in  policy  and  services,  is 
proactive  and  participative.  Consumers 
have  a  role  in  shaping  their 
environments  and  in  managing  the 
supports  and  services  they  require. 
Research  must  be  more  inclusive  and 
participatory,  involving  not  only 
consumers  but  also  other  stakeholders 
in  understanding  and  interpreting 
research,  in  disseminating  and  applying 
research  findings,  and  in  planning, 
conducting,  and  evaluating  research. 
Consumer  satisfaction  with  research  as 
well  as  services  will  be  subject  to 
assessment. 

Moreover,  interdisciplinary  and 
collaborative  research  are  important  for 
explicating  the  multidimensional 
qualities  of  disability.  It  is  only  through 
research  coordination  and  collaboration 
that  the  findings  of  basic  research  can  be 
translated  into  the  knowledge  base  of 
disability  research. 

Regardless  of  its  auspices,  research  is 
a  cumulative  and  integrative  process; 
new  knowledge  comes  £rom  many 
sources,  often  in  response  to  concerted 
pursuit,  but  also  sometimes 


serendipitously.  Research  is  often  slow- 
moving  and  always  painstaking;  one  of 
the  ironies  of  the  research  efl'ort  is  that 
a  disproved  hypothesis  may  constitute  a 
successful  project,  particularly  if  it 
diverts  the  time  and  resources  of  others 
from  an  unfruitful  direction.  As  one 
participant  in  the  planning  process  put 
it,  "sometimes  the  new  questions  you 
stimulate  are  more  important  than  the 
ones  you  answer  in  your  research 
project."  NIDRR  is  pleased  to  have 
collaborated  with  many  other  Federal 
and  private  agencies  that  sponsor 
various  aspects  of  disability  and 
rehabilitation  research,  and  is 
committed  to  making  research  an 
inclusive,  collaborative,  and 
coordinated  undertaking. 

Organization  of  the  Plan 

This  introductory  chapter  has  set  the 
framework  for  understanding  NIDRR's 
mission  and  approach.  After  the  next 
chapter,  "Dimensions  of  Disability,"  the 
Plan  will  discuss,  in  Section  Two,  an 
agenda  for  research  that  provides 
opportunities  for  leadership  and 
innovation.  NIDRR  will  implement  this 
research  agenda  in  conjunction  with 
excellent  management  strategies,  a 
dynamic  program  of  knowledge 
dissemination,  and  a  vigorous  effort  to 
build  capacity  of  the  field  through 
training  researchers  and  users  of 
research.  Section  Three  will  focus  on 
these  activities. 

NIDRR  intends  this  five-year  research 
Plan  to  balance  the  competing  demands 
of  consumer  relevance  and  scientific 
rigor,  and  to  present  an  agenda  for 
research  that  is  responsive,  scientifically 
sound,  and  accoimtable,  and  which 
makes  a  contribution  to  the  refinement 
of  the  Nation's  science  and  technology 
policy. 

Chapter  2:  Dimensions  of  Disability 

"Policy  issues  at  the  fore&x)nt  of  the 
disability  agenda  require  accurate  data, 
routinely  repeated  meastires, 
sophisticated  analysis,  and  broad 
dissemination"  (National  Council  on 
Disability,  Action  Steps  for  Changes  to 
Federal  Disability  Data  Collection 
Activities,  draft  report,  Sept.  19, 1997). 

This  chapter  of  me  Plan  presents 
NIDRR's  operative  definitions  of 
disability,  discusses  several  analytical 
frameworks  for  the  categorization  of 
disability,  and  highlights  deficits  in 
current  definitions  and  data  collection. 
The  chapter  then  presents  data  about 
the  prevalence  and  distribution  of 
disability  in  the  nation  and  includes 
selected  demographic  data  related  to  the 
major  NIDRR  goals  of  independence, 
inclusion,  and  employment. 


Definitions  and  Concepts  of  Disability 
and  Disablement 

The  definition  of  an  individual  with 
a  disability  under  which  NIDRR 
operates  is  contained  in  the 
Rehabilitation  Act  of  1973,  (PubUc  Law 
93-112]  as'amended,  and  is  as  follows: 
any  person  who  (i)  has  a  physical  or 
mental  impairment  which  substantially 
limits  one  or  more  of  such  person's 
major  life  activities,  (ii)  has  a  record  of 
such  an  impairment,  or  (iii)  is  regarded 
as  having  such  an  impairment  (29 
U.S.C.  705(20)(B)).  This  definition  is 
similar  to  those  contained  in  the  ADA 
and  the  Technology-Related  Assistance 
for  Individuals  with  Disabilities  Act 
(Tech  Act). 

The  impairments  that  lead  to 
limitations  in  activities  may  be  related 
to  genetic  conditions  or  to  acquired 
diseases  or  traumas  that  may  occur 
throughout  the  lifespan.  The  extent  of 
disability,  and  the  conditions  associated 
with  disability,  are  significant  to 
individuals  and  their  families,  and  to 
the  Nation. 

Prevailing  definitions,  based  in  statute 
and  supporting  program  authorities, 
clearly  do  not  reflect  new  paradigm 
concepts  of  disability.  Nearly  all 
definitions  identify  an  individual  as 
disabled  based  on  a  physical  or  mental 
impairment  that  limits  the  person's 
ability  to  perform  an  important  activity. 
Note  that  the  complementary 
possibility — that  the  individual  is 
limited  by  a  barrier  in  society  or  the 
environment — is  never  considered.  This 
Plan  suggests  that  it  is  useful  to  regard 
an  individual  with  a  disability  as  a 
person  who  requires  an  accommodation 
or  intervention  rather  than  as  a  person 
with  a  condition  or  impairment.  This 
new  approach  derives  from  the 
interaction  between  personal  variables 
and  environmental  conditions.  Because 
accommodations  can  address  person- 
centered  factors  as  well  as  socio- 
enviroiunental  factors,  a  "need  for 
accommodation"  is  a  more  adaptable 
concept  for  the  new  paradigm. 

The  various  definitionsvf  disability 
that  have  formed  the  basis  for  both 
program  eligibility  and  survey  data 
collection  do  not  have  explanatory 
power  for  research  purposes.  The  field 
of  disability  research  lacks  a  widely 
accepted  conceptual  foundation  for  the 
measurement  of  disability  as  well  as 
consistent  definitions  for  data 
collection.  In  recent  years,  however,  a 
number  of  efforts  to  develop  conceptual 
fr-ameworks  to  organize  information 
about  disability  have  been  initiated  (see 
Table  2). 
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Table  2.— Concepts  in  Models  of  D«sability 


ICIDH 


Disease— Somettiing  abnormal  within  the  indh 
vidual;  etiology  gives  rise  to  change  in  struc- 
ture md  functioning  of  the  txxiy. 

Impairment-Any  loss  or  abnormality  o«  psy- 
chological, physiological,  or  anatomicai 
stnjcture  or  function  at  the  organ  level. 


Disability— Any  restriction  or  lack  (resulting 
from  an  impairment)  of  ability  to  perform  an 
activity  in  the  manrter  or  range  considered 
normal  for  a  human  being. 

HandKfl*)— A  dsadvanlage  resulting  from  an 
impainnert  or  disability  that  Hmits  or  pre- 
vents fulfillment  of  a  nomial  role  dependmg 
on  age.  sex,  and  aociocuttural  factors. 


Nagi/1991  KM 


Active  pathology— Interruption  or  inlertererwe 
of  normal  bo(fly  processes  or  structures. 

Impairment— Anatomical,  physiological,  menial 
or  emotional  atxx>rmalities  or  loss. 


Functional  limitation— Restriction  or  lack  of 
abiity  to  perform  an  action  or  activity  in  the 
manner  or  within  Itw  range  oonsidarad  nor- 
mal ttwt  results  from  impairmem 

Disability— InabiMy  or  KmHation  in  perfonning 
socially  defined  activities  and  rotes  expected 
of  indhnduals  within  a  social  and  physical 
environment 


MCMRR 


Pathoptiysiology— imerrupiion  or  irterlarence 
with  normal  physiotogical  ani  <iei>fekj(>- 
menal  processes  or  structure. 

hnpainnent— Loss  or  abnormaMies  of  oogr 
nibve,  emotional,  physiological,  or  analomi- 
ctf  structure  or  function.  inckxSng  tosses  or 
abnortnaBbes.  not  those  attributable  to  the 
inMial  pathophysiology. 

Fundnnal  liiritation  neotriction  or  lack  of 
abWy  to  perform  an  acton  in  Itw  manner  or 
wilhinthe  range  oonsislenl  witi  the  parts  of 
an  organ  or  organ  system. 

OisabMy— tnabWy  or  Kmialton  in  perfonning 
tasks,  activilies.  and  roles  to  levels  expected 
wihin  the  physical  and  social  conlexL 

Societal  limitaton— Restrtdnns  attributable  to 
social  poBcy  and  barriers  (strndurai  or  attitu- 
drarf)  whKh  imits  fuMknent  of  rotes  and  de- 
nies access  opportunities  that  are  associ- 
atod  with  ful  parlxapation  in  society. 


Note:  Infonnatton  in  cokmi  1  is  from  Inlematonal  Ctosiflcaton  of  Impaimients,  D«8abftt|gs,  »^»»'*^S?^^}^^^^°;^^J:!^,  PT^SS^ 
tton.  1980,  Geneva.  Swilzeriand:  Author.  Infcxmatfon  m  column  2  is  from  t)«abiKy  cjrapte  Rwj^  loBto 

1991.  to.  7)  in  DisablBty  in  America:  Toward  A  Nafcnal  Agenda  for  Preventon  by  A.M._Pope  and.A.R,  Tafev  (Eds.),  tWiyWastinjgorv  DC.  ^fc- 
itoiwl  A^demv  Press.  Intonnalton  In  cofomn  3  « from  Reseanii  Plan  for  the  National  Center  for  Medtoal  RetiaaMaton  nesearch.  (p.  33)  jiy  we 
SStorSISSSL^mSHe^  Devetopmeni  (1993)  (NIH  Publicatton  No.  93-3609),  Washington.  DC:  U.S.  G»«nmert  Pnning 

OHioe. 


Among  these  efforts  are: 

(1)  The  ICIDH,  which  was  developed 
in  1980  by  the  WHO.  The  ICIDH  was 
designed  to  provide  a  framework  to 
organize  information  about  the 
consequences  of  disease.  An  ongoing 
revision  process  is  considering  social, 
behavioral,  and  environmental  factors  to 
refine  the  concept  of  "handicap;" 

(2)  The  "Nagi  model'<KNagi.  1991), 
which  was  presented  by  the  Institute  of 
Medicine  (lOM)  in  its  1991  Disability  in 
America  report  (Pope  k  Tarlov.  1991). 
The  model  was  revised  in  the  1997 
report  entitled  Enabling  America 
(Brandt  &  Pope,  1997).  The  lOM  (1997) 
also  posits  that  disability  is  a  function 
of  the  interaction  of  individuals  with 
the  social  and  physical  environments. 
The  revised  Nagi  model  describes  the 
environment  as  including  the  natural 
environment,  the  built  environment, 
culture,  the  economic  system,  the 
political  system,  and  psychological 
factors.  The  new  model  includes  a  state 
of  "no  disabling  condition."  The  state  of 
disability  is  not  included  in  this  model 
because  disability  is  not  viewed  as 
inherent  in  the  person,  but  rather  as  a 
function  of  the  interaction  of  the 
individual  and  the  environment;  and 

(3)  The  schematic,  adopted  by  the 
National  Center  for  Medical 
Rehabilitation  Research  (NCMRR)  in  its 
Research  Plan  (1993.  p.  33).  which 
added  the  concept  of  societal  limitation. 


Continuiun  of  Enablement-Disablement 

The  most  widely  used  conceptual 
frameworks  applied  to  disabiUty  and 
rehabilitation  research  have  in  common 
a  continuum  that  progresses  bom  some 
underlying  etiology  or  disease  to 
limitations  in  physical  or  mental 
function.  These  fimctional  limitations, 
when  combined  with  external  or 
environmental  conditions,  may  lead  to 
some  deficit  in  the  performance  of  daily 
activities  or  expected  social  roles.  In 
"Enabling  America."  the  lOM  has  urged 
the  adoption  of  a  new  conceptual 
frunework  as  a  model  for  the 
enablement-disablement  process 
(Brandt  &  Pope,  1997).  This  model  has 
the  advantage  of  identifying 
components  of  person-centered  and 
environment-centered  variables.  The 
lOM  framework  identifies  four 
categories  of  individual  factors  (person, 
biology,  behavior,  and  resources)  and 
nine  categories  of  external  environment 
factors  (natural,  culture,  oigineered 
environments,  therapeutic  modalities, 
health  care  delivery  system,  social 
institutions,  macro-economy,  policy  and 
law.  and  resources  and  opportunities). 

NIDRR  research  focuses  on  crucial 
areas  of  functional  loss,  disability,  and 
socio-environmental  aspects  of  the 
continuum.  In  keeping  with  the  new 
paradigm.  NIDRR  emphasizes  the 
importance  of  explicating  the 
coimection  between  the  person  and  the 
environment,  an  interface  that 
determines  the  disabling  consequences 


of  impairments  and  conditions.  This 
study  of  the  dynamic  interaction  among 
various  individual  and  environmental 
variables  requires  NIDRR's  continued 
and  increased  attention  to  shaping  the 
structure,  management,  and  capacity  for 
research.  Methodologies  are  noaded. 
often  in  an  interdisciplinary  context, 
that  can  illuminate  multiple  facets  of 
disablement  and  enablement  from 
numerous  perspectives. 

Limitations  in  Federal  Data  Sources 

The  various  Federal  data  coUectitHi 
efforts  that  assess  the  extent  and 
distributicHi  of  disability  in  society  are 
less  than  ideal  lor  measuring  the 
population  that  meets  the  NIDRR 
definition  of  an  individual  with  a 
disability.  These  effoiU  gmerally  can  be 
categorized  as  either  program  data, 
which  focus  on  the  recipients  of  Federal 
benefit  or  service  programs,  or  national 
surveys  that  focus  oa  perceived 
limitations  in  activities  caused  by  health 
conditions.  Both  program  and  survey 
data  focus  on  the  "physical  or  m«ital 
impairment"  as  the  cause  of  the 
liinitation.  This  is  a  reductionist  ^ 

approach  that  discounts  social  and 
environmental  factors  or  assumes  that 
these  factors  are  subsumed  within 
individual  attributes. 

The  National  Health  Interview  Survey 
(NHIS)  and  the  Survey  of  Income  and 
Program  Participation  (SIPP).  are  the 
two  most  widely  used  sources  of  survey 
data  to  describe  the  population  of 
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individuals  with  disabilities.  The  data 
from  the  Disability  Supplement  to  the 
NHIS  cunently  is  being  analyzed  by  a 
number  of  researchers  and  will  yield 
much-needed  information  on  persons 
with  disabilities.  The  Disability 
Supplement  is  the  product  of  a  1994  to 
1996  data  collection  effort  that  was  the 
result  of  years  of  cooperative 
development  by  Federal  agencies 
concerned  with  disability  issues.  While 
the  DisabiUty  Supplement  will  have 
enormous  value  to  its  users,  the 
Supplement,  like  other  data  sources, 
lacks  any  measures  of  the 
environmental  factors  (social  or 
physical)  that  contribute  to  disablement, 
as  well  as  any  measures  of  interaction 
between  person  and  environment. 

Federal  data  collection  efforts, 
including  the  Census,  the  NHIS,  the 
SIPP,  the  Current  Population  Survey 
(CPS),  and  many  other  program-specific 
or  topical  data  collections,  not  only  fail 
to  address  important  new  concepts  of 
disability,  but  also  are  limited  in  other 
respects.  Sampling  procedures  may 
result  in  the  exclusion  of  low-incidence 
disabilities  and  insufHcient  information 
about  minority  populations;  self- 
reporting  leads  to  underreporting  many 
conditions;  and  survey  formats 
frequently  are  inaccessible  to  persons 
with  cognitive,  sensory,  or  language 
limitations.  Many  Federal  data 
collection  efforts,  as  well  as  most 
private  ones,  do  not  routinely  include 
information  about  persons  with 
disability  in  their  collection  and 
reporting.  Improvements  in  data  quality 
and  availability  will  be  a  key  goal  of 
NIDRR  in  this  five-year  Plan. 

Particular  problems  exist  in  defining 
and  quantifying  disability  in  children. 
Many  service  programs  rely  on 
diagnostic  categories  for  eligibiUty,  and 
even  those  that  have  attempted  a 
functional  approach  have  had  difficulty 
assessing  the  eflect  of  context, 
expectations,  transactions  with  adults, 
chronicity  and  duration,  in  determining 
the  extent  of  disability  among  children. 
The  Office  of  Special  Education 
Programs  (OSEP) — administers  the 
Individuals  with  Disabilities  Education 
Act  (IDEA),  which  mandates  that 
schools  have  a  full  range  of  services 
necessary  to  provide  a  free  and 
appropriate  public  education  for 
children  with  disabilities.  According  to 
OSEPs  1995-1996  IDEA  annual  report 
to  Congress,  5.6  million  disabled 
children  (ages  3  to  21)  received 
educational  services.  Approximately, 
one-half  of  these  children  were 
identified  as  having  specific  learning 


disabilities.  (3ther  high  incidence 
disabilities  included  speech  and 
language  impairments,  mental 
retardation,  and  serious  emotional 
disturbances. 

Because  OSEP  and  other  Department 
of  Education  offices  focus  their  research 
on  activities  based  in  the  educational 
system,  including  the  development  of 
curriculum  and  teaching  methods  and 
the  training  of  teachers,  NIDRR  has 
directed  its  research  on  disabled 
children  to  aspects  of  life  outside  that 
arena.  These  issues  include  family-child 
relations;  social  relationships; 
community  integration;  medical 
technologies  for  replacing,  or 
substituting  for.  function: 
accommodations;  and  supports  to 
families.  NIDRR  research  also  has  a  role 
in  addressing  the  critical  problems  of 
succeeding  in  the  transitions  from 
school  to  adult  life  in  the  community, 
and  in  the  work  and  adult  service 
systems.  In  a  broader  context,  it  is 
important  to  note  that  5.5  percent  of  all 
American  families  contain  one  or  more 
children  with  a  disabiUty  (LaPlante. 
Carlson.  Kaye.  &  Wenger,  1996). 
Children  with  disabiUties  are  more 
likely  to  be  found  in  low-income 
famiUes  and  families  headed  by  single 
mothers. 

Prevalence  of  DisabiUty 

The  importance  of  disability  research 
is  underscored  by  the  frequency  and 
widespread  dispersion  of  disabilities  in 
the  U.S.  population.  The  following  data 
about  disability  were  selected  because 
of  their  relevance  to  NIDRR's  specific 
priorities  and  to  the  overall  objectives  of 
this  plan. 

The  1994  NHIS  estimated  that  15 
percent  of  the  noninstitutionaUzed 
civilian  population — some  38  million 
people — were  limited  in  activity  due  to 
chronic  conditions  (Adams  k  Marano, 
1995).  The  Institute  of  Medicine 
interpolated  the  NHIS  data  to  indicate 
that  38  percent  of  disabilities  were 
associated  with  mobility  limitations, 
followed  by  chronic  disease  (32 
percent);  sensory  limitations  (8  percent); 
intellectual  limitations  (7  percent);  and 
all  other  conditions  (15  percent)  (Pope 
&  Tarlov.  1991).  The  SIPP  identified 
48.9  million  persons  who  reported 
themselves  as  limited  in  performing 
functional  activities  or  in  fulfilling  a 
socially  defined  role  or  task.  Of  these, 
24.1  million  persons  were  identified  as 
having  a  "severe  disability"  (Kraus, 
Stoddard,  &  Gilmartin,  1996).  Both 
surveys  excluded  persons  in  nursing 
homes  or  institutions,  who  would  be 


expected  to  have  a  high  rate  of 
disability.  Including  that  population 
through  extrapolation  has  led  to  the 
commonly  cited  figures  of  43  to  48 
million  Americans  with  disabiUties. 

Both  the  NHIS  and  SIPP  focus  on 
limitations  in  major  life  activities,  due 
to  a  physical  or  mental  condition,  but 
also  provide  data  on  persons  who  are 
limited  in  or  unable  to  perform 
activities  of  daily  Uving  (ADLs) — such 
as  eating,  bathing,  dressing,  toileting,  or 
transferring — ^without  assistance  or 
devices,  or  to  perform  instnunental 
activities  of  daily  Uving  (LADLs) — such 
as  basic  home  care,  shopping,  meal 
preparation,  telephoning,  and  managing 
money.  Approximately  eight  milUon 
people  reported  difficulty  with  ADLs, 
and  approximately  four  million  with 
one  or  more  ADLs  needed  the  assistance 
of  another  person  (McNeil,  1993). 

The  range  of  these  estimates — from 
approximately  4  million  people  who 
need  help  simply  to  sustain  their  lives 
to  the  nearly  40  miUion  who  report  any 
kind  of  activity  limitation — illustrates 
the  danger  in  discussing  the  disabled 
population  or  its  needs  as  a 
homogeneous  group.  More  refined  data 
are  needed  to  assess  the  needs  for 
medical  and  health  care,  vocational 
rehabiUtation  and  employment 
assistance,  supports  for  living  in  the 
community,  and  assistive  technology. 

Demographics  of  Disability:  Age, 
Gender,  Race,  Education,  Income,  and 
Geography 

DisabiUty  is  distributed  differently  in 
the  f>opulation  according  to 
characteristics  of  age,  gender,  race,  and 
ethnicity,  and  both  region  and  size  of 
locaUty  in  which  a  person  resides. 
Educational  level  is  inversely  correlated 
with  the  prevalence  of  disabiUty. 
Poverty  is  a  key  factor  both  as  a 
contributing  cause  and  a  result  of 
disability.  Table  3  presents  NHIS  data 
on  sociodemographic  correlates  of 
activity  Umitations.  This  table  indicates 
that  disabiUty  is  very  likely  linked  to 
other  social  factors  and  reinforces  the 
need  to  address  disability  in  a  broad 
context. 

Emerging  Universe  of  Disability 

NIDRR  has  begun  to  focus  on  an 
"emerging  universe"  of  disability,  in 
which  either  the  conditions  associated 
with  disability,  their  distribution  in  the 
population,  or  their  causes  and 
consequences,  are  substantially  different 
from  those  in  the  traditional  disabiUty^ 
population.  ..  ' 
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Table  3.— Degree  of  Acnvrrv  Limitation  Due  to  Chronic  Conditions,  by  Demographic  Characteristics:  1994 


Cfiaractefistic 


Al  persons  . — 

Age: 

Under  18  years 

18-44  years 

45-64  years 

66-69  years 

70  years  and  older 
Sex: 


Female 
Race: 


Al  persons  On 
thousands) 


WMhadNity 


African  American 

Famiy  Income: 

Under  $10.000.... 
$10.000-$19.999 
$20.000-$34.999 
$35,000  or  more  . 

Geographic  Region: 


South 


Plaoe  of  Reaidenoe: 


(MSA) 


Central  dly  

Not  central  dly 
ItotMSA  


256.634 

70.025 

108.178 
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This  emerging  universe  is  identified 
with  new  disabling  conditions;  new 
causes  for  impairments;  differential 
distributions  within  the  population; 
increased  frequency  of  some 
impairments,  including  those  associated 
with  the  aging  of  the  population;  and 
different  consequences  of  disabiUty. 
particularly  as  related  to  social- 
environmental  fKXfXs,  Ufespan  issues, 
and  projected  demands  for  services  and 
supports. 

Researchers  have  identified  a  "new 
morbidity"  (Baumeister.  Kupstas.  ft 
Woodley-Zanthos.  1993)  in  which  the 
cluster  of  factors  associated  with 
poverty — sudi  as  (Kmr  education,  poor 
medical  care,  low  birthweight  babies, 
lack  of  prenatal  care,  substance  abuse, 
interpersonal  violence,  isolation, 
occupational  risks,  and  exposure  to 
enviroimiental  hazards — have  a  high 
correlation  with  the  existence  of 
impairments,  disabiUties,  and 
exacerbated  consequences  of 
disabiUties.  For  example,  the  leading 
cause  of  mental  retardation  is  no  longer 
RH-factor  incompatibiUty,  but  may  he 
related  to  any  factor  associated  with 
high-risk  birttis.  which  are  more 
common  among  low-income  mothers. 
Interpersonal  violence  accoimts  for  the 


rising  incidence  of  certain  conditions, 
espedally  spinal  cord  injury  and 
traimiatic  brain  injury,  among  inner-city 
minority  populations.  These 
developmmits  have  enormous 
impUcations  for  research  problems  to  be 
addressed  and  future  demands  for 
various  types  of  services. 

New  illnesses  or  conditions  have 
emerged  in  recent  years;  some,  but  by 
no  means  all.  are  poverty-related.  AIDS. 
Attention  Deficit  Hyperactivity  Disorder 
(ADHD),  violence-induced  neurological 
damage,  repetitive  motion  syndromes, 
childhood  asthma,  drug  addicticm,  and 
environmental  illnesses  are  aU  either 
relatively  new  conditions  or  ones  of 
increasing  prevalence  and  severity  in 
society.  AdditionaUy.  the  aging  of  the 
population,  given  the  higher  rates  of 
many  disabilities  among  older  persons, 
is  another  demographic  factor  that  wiU 
influence  issues  to  be  addressed  by 
appUed  research. 

As  new  causes  of  disabiUties  emerge, 
the  new  paradigm  of  disabiUty  clearly 
provides  a  progressive  approach  to 
successfully  addressing  environmental 
and  social  barriers  for  people  with 
disabiUties.  These  new  issues  have 
impUcations  not  only  for  disabiUty 


research  and  services,  but  also  for 
pubUc  health  and  prevention  activities. 

DisabiUty,  Employment,  and 
Independent  Uving 

Because  of  NIDRR's  statutory  concern 
with  improving  employment  outcomes 
for  persons  with  disabiUties,  it  is 
valuable  to  present  a  brief  overview  of 
the  employment  status  of  persons  with 
disabiUties. 

LaPlante  ft  Carlson  (1996)  report  that 
19  milUon  Americans  with  an 
impairment  or  heelth  problon  (ages  18- 
69)  were  unable  to  work  or  limited  in 
the  amount  or  type  of  w(»k  they  could 
According  to  thie  CPS,  about  10  percent 
of  the  population  between  16  and  64 
had  ynak  limiutions  (different  age 
ranges  reflect  changing  concepts  of 
"working  age")  (LaPlante,  Kennedy. 
Kay.  ft  Wenzer.  1996).  Back  disorders, 
heart  disease,  and  arthritis  were 
frequently  reported  as  major  causes  of 
work  disabiUty  (LaPlante  ft  Carlson, 
1996).  However,  mental  illness  is  one  of 
the  most  work-disabling  conditions; 
data  showed  that  among  adults  with 
serious  mratal  illness  (an  estimated  3.3 
milUon  persons),  29  percent  were 
reported  to  be  unable  to  work  or  limited 
(18  percent)  in  their  abiUty  to  work 
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because  of  their  mental  disorder  (Barker. 
Manderscheid,  Hendershot,  Jack, 
Schoenbom,  &  Goldstrom,  1992). 

While  the  presence  of  any  disability 
reduces  the  likelihood  of  employment, 
the  effect  is  closely  tied  to  the  severity 
of  the  disability.  The  SIPP  estimates  that 
among  persons  21  to  64  years  old,  the 
employment  rate  was  81  percent  for 
persons  with  no  disability,  67  percent 
for  persons  with  a  disability  that  was 
not  severe,  and  23  percent  for  persons 
with  a  severe  disability  (McNeil,  1993). 
Only  21  percent  of  persons  needing 
personal  assistance  with  ADLs  or  lADLs 
were  employed  (U.S.  Bureau  of  the 
Census,  1998).  The  unemployment  rate 
for  persons  with  disabilities,  which 
coimts  only  those  persons  in  the  labor 
force,  was  12.6  percent,  more  than  twice 
the  unemployment  rate  of  nondisabled 
Americans  (Stoddard,  Jans,  Ripple,  & 
Kraus,  1998). 

Disabled  persons  who  work  full  time 
typically  earn  less  than  nondisabled 
workers  with  the  earnings  gap  widening 
with  age  and  severity  of  disabiUty. 
Persons  with  disabilities  who  do  not 
work  may  qualify  for  income  support 
payments  under  Social  Security 
Disability  Insurance  (SSDI)  (if  they  have 
a  work  history)  or  Supplemental 
Security  Income  (SSI).  As  of  January 
1996,  5  million  persons  received  SSDI 
benefits,  including  4.2  million  disabled 
workers,  686,300  disabled  adult 
children,  and  173,800  disabled  widows 
and  widowers  (Social  Security 
Administration,  1996).  A  1993  report 
cited  mental  disorders  as  the  most 
frequent  cause  of  disability  (35  percent), 
followed  by  musculoskeletal, 
circulatory,  and  nervous  system 
disorders  (Social  Security 
Administration,  1993). 

At  the  end  of  1993,  about  3.8  million 
persons  under  age  65  received  SSI 
benefits  due  to  disability  and  poverty 
(Kochhar  ft  Scott,  1995).  More  than  one- 
half  of  these  persons  had  either  mental 
retardation  or  mental  illness.  The  Social 
Security  Administration  (SSA)  has 
noted  a  sharp  increase  in  the  number  of 
disabled  SSI  recipients,  an  increasing 
proportion  with  mental  illness,  and  a 
growing  number  who  enter  the  rolls  as 
children  and  remain  for  long  periods 
(Kochhar  ft  Scott.  1995). 

Many  of  these  increases  in  both  SSDI 
and  SSI  programs  can  be  attributed  to 
program  changes  (such  as  different 
eligibility  requirements  and  outreach), 
to  a  shifting  from  other  income  support 
categories,  to  changes  in  stability  of 
employment  and  private  health 
insurance,  and  to  the  bundling  of  health 
insurance  coverage  with  income 
supports.  EUgibihty  for  public  health 
insurance  is  generally  tied  to  the  receipt 


of  income  transfer  payments  &t>m  a 
public  income  support  program. 

Data  elements  about  residential  status, 
fianiily  composition,  and  need  for 
personal  assistance  services  illuminate 
some  of  the  characteristics  of  the 
disabled  population.  Of  the  estimated 
48.9  million  persons  with  disabilities 
friom  the  SIPP  data,  32.5  million  own 
their  own  homes  and  16.4  million  rent 
(McNeil,  1993).  An  estimated  9.8 
million  live  alone  and  over  27  million 
persons  with  disabiUties  are  married. 
An  estimated  8.3  million  individuals 
with  disabilities  live  in  a  household 
with  their  spouse  and  children  under  18 
years  of  age,  while  an  estimated  1.9 
million  are  single  parents  with 
disabilities. 

An  estimated  20.3  million  fiamilies,  or 
29.2  percent  of  all  69.6  million  families 
in  the  United  States  have  at  least  one 
member  with  a  disability  (as  measured 
by  having  an  activity  limitation).  This 
rate  for  families  is  much  higher  than  the 
rate  of  individuals  having  a  disability. 
Further,  there  appears  to  be  a  clustering 
of  people  with  disabilities  in  famihes 
and  households,  with  a  much  higher 
than  expected  likelihood  of  both  adult 
partners  having  disabilities  and  a  greater 
than  average  chance  that  children  with 
disabilities  will  Uve  with  one  or  more 

Earents  with  disabilities.  FamiUes 
eaded  by  adults  with  disabilities  are 
more  likely  to  Uve  in  poverty  or  to  be 
dependent  on  public  income  support 
programs. 

Conclusion 

This  chapter  of  the  Plan  highlighted 
some  important  disability  statistics  that 
illustrate  the  scope  of  disability  in  the 
United  States.  Throughout  the  Plan, 
significant  data  also  are  interspersed 
about  use  of  assistive  technology,  access 
to  health  care,  labor  force  participation, 
and  community  living.  In  addition. 
Chapter  Seven  addresses  the  need  for 
future  research  in  disability  data 
collection. 

Overall,  current  data  on  disabilities 
provide  both  a  picture  for  concern  and 
a  cause  for  optimism.  People  with 
disabilities  tend  to  have  lower  than 
average  educational  levels,  low  income 
levels,  and  high  unemployment  rates, 
especially  for  people  with  severe 
disabilities.  Moreover,  the  relationship 
between  disabihty  and  poverty  tends  to 
be  bi-directional,  with  the  conditions  of 
poverty  creating  a  high  risk  for 
disability  and  disability  itself  leading  to 
poverty.  At  the  same  time,  it  is  clear  that 
more  individuals  with  disabilities  are 
completing  high  school  and  college 
educations,  and  education  is  closely 
correlated  with  employment  and 
independence.  Increasingly,  individuals 


with  disabilities  are  livii^  in  the 
community,  marrying,  and  raising 
families.  These  individuals  may  receive 
increased  attention  bom  businesses  as 
they  constitute  a  mariiet  for  accessible 
housing  and  adaptive  devices, 
recreation,  adult  education, 
accommodated  travel,  health  care,  and 
other  services. 

It  is  also  true  that,  while  the  presence 
of  a  disability  may  have  deleterious 
effects  on  individuals  and  families, 
society  increasingly  is  able  to  assist 
persons  with  disabilities  in  their  need 
for  equity  and  access  through  new   - 
discoveries  in  research,  improved 
service  methods,  and  informed  policy 
decisions. 

Section  Two:  NIDRR  Reiearch  Agenda 

Chapter  3:  Employment  Outcomes 

"With  the  ADA.  we  began  a 
transformation  of  the  proverbial  ladder 
of  success  for  some  Americans  into  a 
ramp  of  opportunity  for  all  Americans. 
Yet,  *  *   *  (so  many)  Americans  with 
severe  disabilities  are  still  unemployed, 
*  *  *  (making  it)  clear  we  still  have 
many  steps  to  take  before  people  with 
disabilities  have  full  access  to  the 
American  dream"  (Tony  Coelho, 
Chairman,  President's  Committee  on 
Employment  of  People  with  ENsabilities, 
Keynote  Address  "Employment  Post  the 
Americans  with  Disabilities!  Act," 
National  Press  Club,  Washington,  DC, 
November  17, 1997). 

Overview 

Unemployment  and  under- 
employment among  working-age 
Americans  with  disabiUties  are  ongoing, 
and  seemingly  intractable,  problems. 
Data  from  the  Census  Bureau  on  the 
labor  force  status  of  persons  ages  16  to 
64  in  fiscal  year  1996  highlight  the 
magnitude  of  this  problem.  While  four- 
fifths  of  working-age  Americans  are  in 
the  labor  force  and  more  than  three- 
fourths  are  working  full  time,  less  than 
one-third  of  persons  with  disabiUties  are 
in  the  labor  force,  and  fewer  than  one- 
quarter  are  working  full  time.  Fully  two- 
thirds  of  working-age  persons  with 
disabilities  are  not  in  the  labor  force; 
other  research  suggests  that  a  substantial 
portion  of  this  staggering  figure  can  be 
attributed  to  disincentives  inherent  in 
social  and  health  insurance  poUcies,  to 
discouragement,  and  to  lack  of  physical 
access  to  jobs.  Finally,  among  those  in 
the  labor  force,  the  unemployment  rate 
for  disabled  persons  is  more  than 
double  that  of  persons  without 
disabilities  (12.6  percent  versus  5.7 
percent).  Disparities  in  employment 
rates  and  earnings  are  even  greater  for 
disabled  individuals  fit>m  minority 
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backgrounds  and  those  with  the  most 
significant  disabiUties  (Stoddard,  Jans, 
Ripple,  ft  Kraus,  1998). 

Economy  and  Labor  Force  Issues 

Several  emerging  characteristics  of  the 
nation's  labor  market  exacerbate  the 
difficulties  experienced  by  persons  with 
disabiUties  in  their  attempts  to  gain 
employment  and  even  in  their 
motivation  to  seek  employment. 
Downsizing,  for  example,  has  led  to  a 
reduction  in  the  percentage  of  the  labor 
force  with  stable,  long-term,  benefits- 
carrying  jobs;  much  of  business  and 
industry  is  moving  to  other 
configurations  that  fill  their  labor  needs 
without  requiring  a  long-term 
commitment  on  the  part  of  the 
employer.  The  "contingent"  workforce 
takes  many  forms,  including  on-call 
woricers  and  those  in  temporary  help 
agencies,  workers  provided  by  contract 
&ms,  and  independent  contractors  paid 
wages  or  salaries  directly  from  the 
company.  Many  of  these  )obs  lack 
security  and  benefits,  particularly  health 
insurance,  that  most  persons  with 
disabiUties  require  for  participation  in 
the  labor  force. 

In  addition,  while  many  business 
spokespersons  and  educators  point  to 
the  need  for  highly  educated,  highly 
skilled  workers  if  the  nation  is  to 
succeed  in  the  increasingly  competitive 
global  economy,  the  reality  is  more 
complex.  On  the  one  hand.  availabiUty 
of  Jobs  requiring  speciaUzed  skills 
combined  with  rapid  advances  in 
technology  may  improve  the 
employment  prospects  of  persons  with 
disabiUties  as  well  as  other  workers, 
through  such  work  arrangements  as 
telecommuting,  and  an  expanding 
market  for  self-employment  or  small 
businesses.  On  the  other  hand,  the  labor 
market  appears  to  be  moving  toward 
increasing  bifurcation,  with  top-tier 
technocracy  jobs  for  persons  with 
sophisticated  woik  skills,  and  lower-tier 
unskilled  service  and  maintenance  jobs 
for  the  less  prepared. 

Assisting  individuals  with  significant 
disabiUties  in  moving  &t>m  dependency 
on  public  benefits  or  family  support,  or 
bom  episodic,  poor-paying  jobs,  into 
stable  jobs  that  will  allow  them  to 
'  become  self-supporting,  is  a  complex 
challenge.  This  challenge  involves  a 
niunber  of  economic  sectors,  and  service 
and  support  systems,  and  must  include 
an  examination  of  social  poUdes. 
Providing  appropriate  assistance 
requires  an  extensive  knowledge  base 
encompassing  economic  trmds, 
education  and  job  training  strategies,  job 
development  and  placement  techniques, 
workplace  supports  and 
accommodations,  and  empirical 


knowledge  of  the  impact  of  social  and 
health  insurance  poUcies  on  job-seeking 
behaviors. 

State-Federal  Vocational  RehabiUtation 
Program 

For  the  past  75  years,  the  primary 
source  of  pubUcly  funded  emplojrment- 
related  services  to  improve  the 
employment  status  of  disabled  persons, 
especially  those  with  significant 
disabiUties,  has  been  the  State-Federal 
Vocational  RehabiUtation  (VR)  service 
program,  currently  authorized  imder  the 
RehabiUtation  Act  of  1973.  as  amended, 
most  recently  in  1998.  Funded  at  $2.2 
biUion  in  Fiscal  Year  1998  in  Federal 
funds  and  a  22  percent  State  match  for 
a  total  of  about  $2.7  bilUon  annually, 
the  pragram  is  implemented  primarily 
as  a  case  management  system  at  the 
State  and  local  levels,  llie  rehabiUtation 
counselors  negotiate,  on  briialf  of  and  in 
consultation  with  the  consumer,  the 
purchase  of  a  package  of  services,  such 
as  medical  interventions,  and  supports 
(e.g.,  assistive  technology  and  Ucensure) 
that  wiU  faciUtate  achievement  of 
employment  outcomes. 

As  noted  by  OSERS  Assistant 
Secretary  Judith  Heumann  in  recent 
testimony  to  Congress,  "As  a  group, 
persons  who  achieve  an  «npk>yment 
outcome  as  a  result  of  vocational 
rehabiUtation  services  each  year  show 
notable  gains  in  their  eccmomic  status," 
(Barriers  Preventing  Social  Security 
Recipients  frt>m  Returning  to  Wc»k, 
1997).  llie  percentage  of  persons  with 
disabilities  reporting  their  income  as 
their  primary  source  of  support 
increased  from  18  percent,  at  the  time 
of  appUcation  to  the  VR  program,  to  82 
percent  at  the  time  of  exit  frt>m  the 
program  (Barriers  Preventing  Social - 
Security  Recipients  boxfi  Returning  to 
Work,  1997).  The  percentagB  with 
earned  income  of  any  kind  increased 
from  22  percent  at  entry  to  92  percent 
at  exit  The  percentage  working  at  or 
above  ft^iniminn  wage  rose  &t>m  15  to  80 
pocent. 

Nevertheless,  Federal  poUcymakers, 
constuners,  advocates,  and 
rehabiUtation  professionals  remain 
concerned  that  persons  with  disabiUties 
often  are  excluded  from  full 
participation  in  the  nation's  labor  force. 
In  the  past  several  years,  for  example, 
SSA  has  experienced  a  very  large 
increase  in  the  number  of  persons 
quaUfying  for  SSI  and  SSDI,  and  the 
public  costs  of  these  cash  benefits  are 
substantially  increased  by  the  addition 
of  pubUc  support  for  associated 
Medicare/Medicaid  programs.  Further, 
neither  SSA  nor  the  VR  system  has 
experienced  notable  success  in 
returning  beneficiaries  to  the  labor 


force.  The  VR  system,  while  accepting 
SSI/SSDI  beneficiaries  for  services  at  a 
proportionally  higher  rate  than 
nonbenefidaries,  typically  has  less 
success  with  this  group,  that  is, 
relatively  fewer  SSI/SSDI  beneficiaries 
than  nonbenefidaries  achieve  an 
onployment  outcome  as  a  rasuh  of  VR 
services. 

One  of  the  major  dianges  in  the 
employment  sectw  over  the  past  three 
deoKies  is  the  diversification  of  the 
labcffforoe.  Workers  «vith  disabiUties  are 
among  the  previously  undeirepresented 
groups  entering  the  labor  marioet  in 
increasing  numbers  with  raised 
expectations  and  legal  protecticms  for 
equal  opportunity  in  employment.  Even 
within  the  disabiUty  community,  there 
is  great  diversity  in  the  subgroups  who 
have  obtained  or  desire  employment  It 
is  very  important  that  future  research 
and  service  programs  demonstrate,  in 
their  design  and  implementation, 
approfuiate  sensitivity  to  and  adequate 
representation  of  the  range  of  cultural 
and  disability  subgroups.  This  issue 
should  be  examined  not  merely  as  a 
response  to  the  current  consdousness 
about  multiculturalism  but  because  the 
basic,  impUdt  foundations  of  vocational 
rehabiUtation  counseling  were 
developed  for  a  cUentele  that,  in  terms 
of  demographic  characteristics,  woik- 
related  experience,  and  service  needs, 
was  quite  different  from  today's 
rehabiUtation  customers.  SpedficaUy. 
vocational  rehabiUtation  techniques 
were  originally  imported  from  the 
earUer  establi^ied  disdpUnes  of 
secondary  vocational  education  and 
coUege  counseling  psychology. 
Redpients  of  services  bom  these 
disdpUnes  tended  to  have  mainstream 
acculturation  and  tolerance  for  the 
competitive  standards,  verbal  testing, 
and  guidance  common  in  academic 
environments.  Given  the  cognitively 
compromised  or  sodaUy  disadvantaged 
status  of  many  of  today's  cUents. 
additional  scrutiny  of  the 
appropriateness  and  adequacy  of  the 
strategies  and  tools  for  vocational 
rehabiUtation  assessment,  coimseling, 
and  training  is  imperative. 
RehabiUtation  counselors  need  new 
marketing  strategies  to  reach  out  to 
prospective  employers  to  develop  job 
opportunities  for  this  diverse 
population  of  persons  with  disabiUties. 

Community-Based  Employment 
S«vices 

NIDRR's  research  agenda  concerning 
employment  addresses,  but  is  not 
Umited  to,  the  State-Federal  VR  program 
administered  by  NIDRR's  sister  agency, 
the  RdiabiUtation  Services 
Administration  (RSA).  While  the  VR 
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prograin  plays  an  important  role,  there 
is  a  wide  range  of  other  Federal,  State, 
and  local  funding  sources  for,  and 
providers  of,  employment  programs. 
These  include  approximately  7,000 
community-based  rehabilitation 
programs  (CRPs),  which  serve  about 
800,000  persons  daily,  and  are  funded 
by  VR  and/or  such  diverse  sources  as 
the  Job  Training  Partnership  Act  UTPA). 
Worker's  Compensation,  or  private 
insurance.  Legislation  such  as  the 
Workforce  Investment  Act  and  the 
Workforce  Consolidation  Act  further 
diversifies  the  sources  of  support. 

The  role  of  community  renabilitation 
programs  in  the  overall  service  delivery 
system  may  be  enhanced  even  further  if 
Federal  employment  programs  devolve 
to  States  and  communities  and  if  the 
intent  to  increase  consumer  choice  in 
the  selection  of  service  providers 
becomes  more  widely  implemented.  To 
respond  to  these  developments, 
community  rehabilitation  programs 
must  be  prepared  to  offer  a  full  range  of 
vocational  services  to  an  increasingly 
heterogeneous  consimier  population. 
Moreover,  as  retum-to-work  programs 
that  base  provider  payments  on 
successful  consumer  outcomes  are 
implemented,  new  relationships 
between  service  providers  and  funding 
sources  may  emerge  over  the  next  few 
years.  These  new  relationships  will 
require  that  community  rehabilitation 
programs  adapt  their  current  structure 
and  operations  in  significant  ways. 

A  number  of  questions  about  how 
-these  changes  may  potentially  influence 
and  impact  the  service  delivery  of 
community  rehabilitation  programs  are 
yet  unanswered.  For  instance,  the 
efficacy  of  different  models  designed  to 
maximize  competitive  employment 
outcomes  for  persons  with  significant 
disabilities  or  with  specific  types  of 
disabilities  is  unknown.  In  addition,  the 
impact  of  consumer  choice  on  service 
deUvery  models  is  unknown.  Finally, 
whether  new  funding  mechanisms  will 
promote  increased  competition  and 
innovation  in  service  delivery  by 
community  rehabilitation  programs  is  a 
major  question.  Gaining  knowledge  in 
these  important  areas  will  allow 
validation  of  the  assumptions  upon 
which  pending  reforms  are  predicated, 
and  the  shaping  of  the  future  direction 
of  initiatives  to  increase  the  numbers  of 
persons  with  significant  disabilities  who 
obtain  and  retain  meaningful 
employment. 

Employer  Roles  and  Workplace 
Supports 

Employers  play  a  key  role  in  deciding 
employment  outcomes  for  disabled 
pwrsons  through  establishment  of 


policies  for  recruitment,  screening, 
hiring,  training,  promoting, 
accommodating,  and  retaining  disabled 
individuals  in  the  workforce.  The 
provisions  of  Title  I  of  the  ADA  prohibit 
discrimination  against  qualified  job 
applicants  with  disabilities.  Applicants 
are  considered  qualified  if  they  can 
perform  the  essential  functions  of  a  job 
with  or  without  reasonable 
accommodations.  This  statute  creates 
duties  for  employers  by  requiring  them 
to  make  the  employment  process 
accessible,  provide  reasonable 
accommodations,  and  focus  on  essential 
functions  of  jobs.  These  employer 
responsibilities  cover  all  aspects  of  the 
pre-employment  and  post-employment 
phases.  Tlut>ugh  the  requirements  of 
Workers'  Compensation  laws, 
bargaining  unit  agreements,  and 
insurance  provisions,  employers  have 
additional  obligations  to  employees  who 
become  disabled. 

Strategies  to  assist  employers  in 
meeting  workplace  obUgations  include 
disability  management  and  workplace 
supports.  Disability  management  is  a 
term  used  to  describe  an  array  of 
support  mechanisms  and  benefits  that 
employers  use  to  maintain  employment 
for  disabled  woiiiers.  Workplace 
supports  are  programs  or  interventions 
provided  in  the  workplace  to  enable 
persons  with  disabilities  to  be 
successful  in  securing  and  maintaining 
employment.  Some  workplace  supports 
may  be  provided  through  formal 
mechanisms  estabUshed  by  vocational 
rehabilitation  programs,  such  as 
supported  employment,  in  which  a  job 
coach  who  works  %inth  the  employee 
provides  on-site  assistance.  Other 
supports  include  accommodations  such 
as  job  restructuring,  worksite 
adaptations,  and  improved  accessibility. 

Transition  From  School  To  Work 

NIDRR.  along  with  RSA,  OSEP,  and 
the  Defmrtment  of  Education  as  a  whole, 
has  a  particular  interest  in  the  process 
by  which  disabled  students  transition 
into  a  world  of  productive  work,  as 
opposed  to  settling  into  a  lifetime  of 
dependency.  This  is  a  critical  concern 
because  the  transition  period  presents  a 
distinct  opportunity  to  help  students 
embark  on  a  career,  thus  enhancing 
their  community  integration, 
independence,  and  quahty  of  life.  The 
transition  into  work  occuirs  at  many 
points:  prevocational  experiences,  on- 
the-job  training,  secondary  vocational 
education  or  other  secondary  education 
programs,  and  postsecondary  education 
at  technical  institutions,  community 
colleges,  or  universities.  These  various 
transition  points  present  opportunities 
for  research  on  strategies  for  success  in 


transferring  firom  a  learning 
environment  to  a  work  environment. 

Research  is  ongoing  regarding  issues 
of  postsecondary  education  for  persons 
with  disabilities.  This  research  shows 
that  youth  with  disabiUties  face 
tremendous  difficulties  in  accessing 
postsecondary  education  and  making 
the  transition  from  school  to  work.  Most 
of  the  nation's  institutions  of  higher 
education  offer  support  services  to 
students  with  disabilities;  however,  this 
is  less  certain  for  other  types  of 
postsecondary  schools.  When  offered, 
services  vary  widely  and  may  include 
customized  academic  accommodation, 
adaptive  equipment,  case  management 
and  coordination,  advocacy,  and 
coimseling.  A  number  of  issues  have 
been  raised  in  relation  to  delivery  of 
these  services.  Among  these  are  issues 
of  disclosure,  accessibility  of  a  range  of 
services,  and  extent  and  type  of 
transition  services  needed  to  move  from 
school  to  work. 

Directions  of  Future  Employment- 
Related  Research 

Given  the  magnitude  of  changes  in  the 
nature  and  structure  of  the  world  of 
work  and  possible  changes  in  the 
characteristics  of  the  disabled 
population.  NIDRR's  employment- 
related  research  agenda  for  the  next  five 
years  must  extend  beyond  prior  research 
efforts  to  discover  mechanisms  that  will 
make  the  labor  market  more  amenable  to 
full  employment  for  persons  with 
disabilities.  That  research  agenda  must 
incorporate  economic  research,  service 
delivery  research,  and  policy  research, 
and  most  importantly,  must  relate  to  the 
context  in  which  employment  outcomes 
are  determined.  Among  the  key  policy 
issues  that  will  affect  the  evolution  of 
this  agenda  are  SSA  reform;  restructured 
funding  and  payment  mechanisms, 
including  the  use  of  vouchers;  the 
impact  of  workforce  consolidation: 
radical  restructuring  of  employment 
training  services  at  State  and  local 
levels;  employment-related  needs  of 
unserved  and  underserved  groups; 
Unkage  of  health  insurance  benefits  to 
either  jobs  or  benefit  programs;  and 
transition  from  school  to  work  among 
youth  with  disabilities. 

An  important  focus  for  research  will 
be  changes  in  the  environment  (e.g..  in 
the  woiiiplace,  information  technology, 
and  telecommunications  and 
transportation  systems)  that  will  make 
work  more  accessible,  along  with 
strategies  for  assisting  individuals  to 
achieve  both  the  skill  levels  and  the 
flexibility  required  for  full  labor  force 
participation  in  the  21st  century. 
Finally,  as  a  departure  from  NIDRR's 
historical  emphasis  on  the  service 


Federal  Register /Vol.  63.  No.  206 /Monday.  October  26.  1998 /Notices 


S7201 


system  and  the  quality  of  services,  the 
agenda  calls  for  examination  of 
economic  issues  (including  benefits  and 
costs  of  various  incentive  plans) 
associated  with  employment  of  persons 
with  disabilities,  labor  force  projections 
and  analyses,  and  an  increased 
understanding  of  employer  roles, 
perspectives,  and  motivational  systems. 

The  purpose  of  NIDRR's  research  in 
the  area  of  employment  is  to: 

(1)  Assess  the  impact  of  economic 
policy  and  labor  market  trends  on  the 
employment  outcomes  of  persons  with 
disabilities; 

(2)  Improve  the  effectiveness  of 
community-based  employment  service 
programs; 

(3)  Improve  the  effiectiveness  of  State 
employment  service  systems; 

(4)  Evaluate  the  contribution  of 
employer  practices  and  workplace 
supports  to  the  employment  outcomes 
of  persons  with  disabilities;  and 

(5)  Improve  school-to-work  transition 
outcomes. 

Research  Priorities  for  Employment 
Economic  Policy  and  Labor  Mailcet 
Trends 

As  noted  earlier  in  this  chapter, 
NIDRR  recognizes  that  the  impact  of 
macroeconomic  trends  on  employment 
of  persons  with  disabilities,  and  public 
policy  responses  to  these  trends  is  a 
large  and  complex  topic,  one  that  will 
require  increased  policy  research 
attention  in  the  next  5  to  10  years.  A 
coordinated  research  effort  must 
examine  such  labor  market  demand 
issues  as  the  changing  structiire  of  the 
workforce,  skill  requirements,  and 
recruitment  channels,  in  addition  to 
issues  on  the  supply  side  such  as  job 
preparation  and  ddlls.  competencies, 
demographics,  and  incentives  and 
disincentives  to  work.  Specific  research 
priorities  include: 

(1)  Analysis  of  the  implications  for 
employment  outcomes  of  cross-agency 
and  multiagency  developments  and 
initiatives,  including  weUare  reform, 
workforce  consoUdation.  SSA  reform. 
Medicare/Medicaid  changes.  The 
Department  of  Education-Department  of 
Labor  school-to-work  program,  and 
Executive  Order  No.  13078  (1998); 

(2)  Analysis  of  the  dissonance 
between  the  ADA  concept  of  "essential 
elements"  of  a  job  and  the  new 
employer  emphasis  on  core 
competencies,  flexibility,  and  work 
teams  and  the  impact  on  job  acquisition 
and  retention;  and 

(3)  Analysis  of  the  impact  of  labor 
market  changes  on  employment  of 
persons  with  disabilities. 


Community-Based  Employment  Service 
Programs 

Proposed  restructuring  of  the 
financing  of  employment-related 
services  for  individuals  with  disabilities 
posits  a  major  role  for  new  or  different 
service  delivery  arrangements.  The 
capacity  of  the  existing  provider  system, 
represented  in  part  by  the  7,000 
commimity-based  rehabilitation 
programs  (CRPs)  in  the  nation,  to 
assume  this  role  requires  thorough 
investigation.  Specific  research 
priorities  include: 

(1)  Evaluation  of  provisions  fat 
accoimtability  and  control  and 
protections  for  difficult-to-serve 
individuals;  analysis  of  the  cost  and 
benefit  of  services,  and  measurement  of 
the  quality  of  employment  outcomes  {at 
consumers  with  disabilities; 

(2)  Analysis  of  the  extent  to  which 
services  that  CRPs  deliver  to  VR 
consumers  (about  one-third  of  services 
received  by  VR  consvuners  come  from 
CRPs)  differ  in  quahty,  quantity,  costs, 
or  outcomes  from  those  provided  to 
consumers  of  other  financing  systems 
(e.g.,  Workers'  Compensation  or  private 
insurance);  and 

(3)  Evaluation  of  the  potential  of  this 
community-based  employment  system 
to  assume  greater  responsibility  for 
service  deUvery  under  block  grants,  in 
consolidation  into  umbrella  agencies, 
and  in  "one-stop  shop"  service 
configurations. 

State  Service  Systems 

Amendments  to  the  RehabiUtation 
Act  in  1992  and  1998  called  for  a 
number  of  management  and  service 
delivery  changes  in  the  State-Federal  VR 
program.  These  include  expanded 
consumer  choice  regarding  vocational 
goals,  services,  and  service  providers; 
implementation  of  performance 
standards  and  indicators  to  ensure 
accountability  and  improvement  in  the 
system;  a  greater  role  for  consumer 
direction  through  the  vehicle  of  State 
RehabiUtation  Advisory  Councils;  and 
changes  in  the  eligibility  determination 
process  that  include  presumptive 
eligibiUty  and  order  of  selection 
procedures,  among  others.  Order  of 
selection  requires  that  individuals  with 
the  most  significant  disabiUties  receive 
priority  for  services,  significanUy 
altering  the  characteristics  of  VR 
clientele.  Specific  research  priorities 
include: 

(1)  Analysis  of  the  impact  of 
management  and  service  deUvery 
changes  in  the  State-Federal  VR 
program  on  the  quaUty  and  outcomes  of 
VR  services: 


(2)  Evaluation  of  the  impact  of 
professionaUzation  of  the  rehabiUtatioa 
counselor  woridorce; 

(3)  Assessment  of  the  efficacy  of 
various  methods  of  case  management; 

(4)  Development  and  evaluation  of 
outcome  measures  for  VR  consumers 
under  one-stop  configurations; 

(5)  Identification  and  evaluation  of 
marketing  strategies  to  assist  VR 
counselors  in  helping  persons  with 
disabiUties  obtain  jobs  in  a  variety  of 
employer  settings; 

(6)  Assessment  of  interagency 
coordination  in  delivery  of  services  to 
multiagency  consumers;  and 

(7)  Assessment  of  the  appUcabiUty  of 
traditional  VR  approaches  for  minority 
and  new  universe  populations. 

Employer  and  Woricplace  Issues 

One  area  that  has  received  insufficient 
attention  in  past  research  is  the 
woii^place,  including  both  the  physical 
environment  (as  represented  by  job  site 
accommodations,  technological  aids, 
and  the  like)  and  the  "social 
environment"  comprising  roles  of  co- 
wori;ers,  supervisors,  and  employers. 
Specific  research  priorities  include: 

(1)  Investigation  of  employer  hiring 
and  promotion  practices: 

(2)  Evaluation  of  models  of 
collaboration  between  rehabiUtation 
professionals  and  employers: 

(3)  Development  and  evaluation  of 
cost-effective  strategies  for  improving 
the  receptivity  of  the  workplace 
environment  to  workers  with 
disabilities; 

(4)  Development  and  evaluation  of 
strategies  for  encouraging  employers  to 
hire  disabled  workers  (e.g..  tax  credits, 
arrangements  regarding  partial  support 
for  medical  benefits); 

(5)  Evaluation  of  the  impact  of  new 
structures  of  work,  including 
telecommuting,  flexible  hours,  and  self- 
employment  on  employment  outcomes: 

(6)  Identification  and  evaluation  of 
disabiUty  management  practices  by 
which  employers  can  assist  workers 
who  acquire,  or  aggravate  disabiUties  to 
remain  employed,  transfer  employment, 
or  remain  in  the  woridorce  and  out  of 
public  benefit  programs;  and 

(7)  Analysis  of  the  role  and  potential 
of  the  ADA  in  increasing  job 
opportimities. 

School-to- Woii:  Transition 

Moving  into  employment  from 
educational  institutions  is  one  of  the 
most  important  transitions  that  people 
make  during  their  Ufetimes.  The 
academic  levels  at  which  transitions  to 
the  labor  market  occiu-  include 
secondary  school,  secondary  school 
completion,  and  completion  of  some 
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level  of  post-secondary  education.  In 
recent  years,  the  U.S.  Departments  of 
Education  and  Labor  have  collaborated 
to  support  the  development  of  state  and 
local  systems  whose  broad  mission  is  to 
prepare  youth  for  success  in  the  global 
marketplace.  Specific  researdi  priorities 
include: 

(1)  Determination  of  the  impact  of 
these  state  and  local  educational  system 
initiatives  on  work  opportunities  for  the 
nation's  youth  with  disabilities: 

(2)  Evaluation  of  the  extent  to  which 
school  reform  initiatives,  such  as 
academic-vocational  integration,  Tech 
Piep,  career  academies,  work-based 
learning,  and  rigorous  preparation  in 
terms  of  critical  thinking  and 
communication  skills,  are  accessible  to 
and  effective  with  youth  who  have 
disabilities; 

(3)  Identification  of  systemic  and 
environmental  barriers  to  full  labor 
force  participation; 

(4)  Assessment  of  whether 
innovations  in  school-to-work  practices 
are  accessible  to  youth  with  disabilities, 
and  determination  of  the  impact  of  these 
practices  on  employment  outcomes;  and 

(5)  Assessment  of  the  efficacy  of 
employment  and  transition  services  for 
youth  from  diverse  backgrounds  and 
new  disability  groups. 

Future  employment  research  will 
provide  information  to  develop  new  VR 
approaches  for  helping  disabled 
individuals  become  competitive  in  the 
changing,  global  labor  market.  These 
new  methods  will  focus  on  provision  of 
culturally  relevant  services  for  clients, 
attaiiunent  of  competitive  job  skills  by 
clients,  and  the  application  of 
accommodation  in  the  woriiplace. 

Chapter  4:  Health  and  Function 

"To  be  healthy  does  not  mean  to  be 
free  of  disease:  it  means  that  you  can 
function,  do  what  you  want  to  do,  and 
become  what  you  want  to  become" 
(Rene  Jules  Dubos,  1901-1982). 

Overview 

Maximizing  health  and  function  is 
critical  to  maintaining  independence  for 
persons  with  disabilities.  Health  care  for 
persons  with  disabilities  encompasses 
access  to  care  for  routine  health 
problems,  participation  in  health 
promotion  and  wellness  activities,  and 
access  to  appropriate  specialty  care, 
including  medical  rehabilitation. 
Medical  rehabilitation  is  the  systematic 
application  of  modalities,  therapies,  and 
tediniques  to  restore,  improve,  or 
replace  impaired  human  functioning.  It 
also  encompasses  biomedical 
engineering,  that  is,  the  use  of 
engineering  principles  and  techniques 
and  biological  knowledge  to  advance 


the  functional  ability  of  persons  with 
disabilities. 

Health  care  and  medical  rehabilitation 
services  operate  largely  within  the 
constraints  imposed  by  market  forces 
and  government  regiilations.  In  recent 
years,  sipiificant  changes  have  occurred 
in  health  care  delivery  and 
reimbursement.  Various  fonns  of 
managed  care  have  become  the 
predominant  mode  of  organizing  and 
delivering  health  care  in  much  of  the 
private  sector.  Medicaid  and  Medicare 
also  have  adopted  managed  care 
strategies  for  providing  health  care  to 
many  recipients.  In  theory,  managed 
care  uses  case  coordination  to  contain 
costs  by  limiHng  access  to 
"unnecessary"  health  care,  particularly 
specialty  services  and  hospitalization. 
Individuals  with  disabilities  have 
expressed  concam  that  managed  care 
approaches  may  limit  their  access  to 
medical  rehabiutation  specialists, 
goods,  and  services.  In  addition  to  a 
market-driven  shift  to  managed  care, 
other  related  changes  have  occurred, 
including  shortened  length  of  stays  in 
inpatient  rehabilitation  ncilities  and  the 
development  of  subacute  rehabilitation 
providers.  Considerable  consolidation 
also  has  occurred  within  the  medical 
rehabilitation  industry  and  has  further 
affected  the  availability  and  delivery  of 
services.  There  also  has  been  a  new 
emphasis  on  developing  performance 
measures  that  incorporate  concepts  of 
quality,  functional  outcomes,  and 
constmier  satisfaction.  These  measures 
are  being  used  to  guide  purchasing  and 
accrediting  decisions  within  the  health 
care  system. 

During  the  next  five  years,  NIDRR 
plans  to  fimd  research  in  a  number  of 
broad  areas  that  link  health  status  and 
functional  outcomes  to  health  care  and 
medical  rehabiUtation.  In  addition, 
NIDRR  will  support  research  to 
continue  development  of  new 
treatments  and  delivery  mechanisms  to 
meet  the  rehabilitation,  functional 
restoration,  and  health  maintenance 
needs  of  individuals  with  disabilities. 
This  research  will  ocxai  at  the 
individual  and  the  delivery  system 
levels.  In  this  section,  the  discussion  of 
general  health  care  and  medical 
rehabilitation  will  address  issues  at  both 
levels. 

Healthcare 

The  goal  of  health  care  for  individuals 
with  disabilities  is  attaining  and 
maintaining  health  and  decreasing  rates 
of  occurrence  of  secondary  conditions  of 
disability.  Individuals  with  disabilities 
use  more  health  care  services, 
accumulate  more  hospital  days,  and 
incur  higher  per  capita  medical 


expenditures  than  do  nondisabled 

Ersons.  Persons  with  no  activity 
litations  reported  approximately  four 
physician  contacts  per  year;  this  figure 
was  doubled  for  those  who  had  some 
activity  limitation,  was  five  times  as 
high  for  those  unable  to  perform  major 
life  activities,  and  was  seven  times  as 
great  for  those  needing  help  with 
instrumental  activities  of  daily  living 
(lADLs)  (LaPlante.  1993).  Understanding 
the  relationship  between  disability  and 
heehh  has  implications  for  the  public 
health  agenda  and  the  application  of 
primary  disease  prevention  strategies  to' 
the  health  of  peraoos  with  disabilities. 

In  the  past,  the  health  needs  of 
persons  with  diaaUlities  often  have 
been  conflated  with  medical 
reh^iUtation  needs.  The  recognition 
that  persons  widi  diabilities  require 
routine  health  care  or  access  to  health 
maintenance  and  wellness  services  is 
relatively  new.  How  best  to  meet  these 
needs  requires  substantial  new  research. 
At  the  individual  level,  persons  with 
disabilities  need  providers  and 
interventions  that  focus  on  their  overall 
health,  taking  disability  and 
environmental  factors  into 
consideration.  Concern  about  the  health 
of  the  whole  person  is  the  focus  at  this 
level,  in  recognition  that  an  individual 
is  more  than  a  disability  and  deserves 
access  to  the  health  services  generally 
available  to  the  nondisabled  population. 
At  the  system  level,  study  of  the 
organization  and  financing  of  health 
services  must  include  analysis  of 
impacts  on  persons  with  disabilities. 
AmeUorating  the  primary  condition, 
preventing  seconoary  conditions  and 
co-moibi(lities,  maximizing 
independence  and  community 
integration,  and  examining  the  impact 
of  physical  barriers  and  societal 
attitudes  on  access  to  health  and 
medical  rehabilitation  services  are 
critical  issues  at  each  level  of  focus. 

Health  Care  at  the  Individual  Level 

Although  persons  with  disabilities 
have  higher  health  care  utilization  rates 
than  the  general  population,  having  a 
disability  does  not  mean  that  a  person 
is  ill.  People  with  disabilities 
increasingly  are  demanding  information 
about  and  access  to  programs  and 
services  aimed  at  promoting  their 
overall  health,  including  access  to 
routine  health  care,  preventive  care,  and 
wellness  activities.  This  includes 
primary  care  and,  for  women,  access  to 
gynecological  care.  For  children,  this 
means  access  to  appropriate  pediatric 
care.  In  clinical  settings,  these  demands 
require  development  of  disability- 
sensitive  protocols  for  proper  nutrition, 
exercise,  health  screening,  and 
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treatment  of  nondisability-related 
illnesses  and  conditions.  NIDRR  is 
committed  to  supporting  research  to 
improve  the  overall  health  of  persons 
wiUi  disabihties.  ' 

Health  Care  at  the  Systems  Levd 

Persons  with  disabilities  must  have 
access  to.  and  satisfaction  with,  an 
integrated  ccmtinuum  of  health  care 
services,  including  primary  care  and 
health  maintenance  services,  specialty 
care,  medical  rehabilitation,  long-term 
care,  and  health  promotion  programs. 
Models  for  organizing,  delivering,  and 
financing  these  services  must 
accommodate  an  overall  health  care 
system  that  is  undergoing  tremendous 
change.  Issues  of  gatekeeper  roles, 
carve-outs,  risk-adjusted  rate-setting, 
and  service  mix  are  factors  for 
assessment  in  a  context  of  managed  care 
approaches  that  balance  care 
coordination  with  cost  control 
strategies.  At  issue  for  all  people  is 
whether  cost  control  strategies  result  in 
barriers  to  needed  care;  and,  for  persons 
with  disabilities,  whether  access  to 
specialty  care,  particularly  medical 
rehabilitation  services,  is  limited.  In  the 
current  cost-cutting  and  restrictive 
climate,  it  is  important  to  assure  that 
new  service  configurations  preserve 
equity  for  persons  with  disabilities  by 
providing  for  their  unique  needs. 

Medical  Rehabilitation 

Medical  rehabilitation  addresses  both 
the  primary  disability  and  secondary 
conditions  evolving  &t>m  the  initial 
impairment  or  disability.  Medical 
rehabilitation  also  teaches  the 
individual  to  overcome  the  barriers  in 
the  environment.  Medical  rehabilitation 
includes  medical  and  bioengineering 
interventions,  therapeutic  modalities, 
and  community  and  family 
interventions. 

Medical  Rehabilitation  at  the  Individual 
Level 

NIDRR-fimded  research  has  improved 
medical  rehabilitation  treatment  in  areas 
such  as  spinal  cord  injury,  traiunatic 
brain  injury,  stroke,  and  other  leading 
causes  of  disability.  This  research  must 
.  be  expanded  to  include  emerging 
disabilities.  Of  special  concern  are  new 
causes  of  disability  such  as  violence. 
which  has  emerged  in  recent  years  as  a 
significant  precipitator  for  new 
disability  conditions.  In  addition,  future 
medical  rehabilitation  research  must  be 
sensitive  to  cultural  difference  and  must 
recognize  the  impact  of  an  individual's 
environment  on  functional  outcomes. 
Another  important  research  focus  will 
be  examining  how  technological 
improvements  enhance  the  ability  of 


biomedical  engineering  to  help  people 
with  disabilities  regain,  maintain,  or 
replace  functional  ability. 

Additionally,  an  urgent  need  exists 
for  the  development  of  more  effective 
outcomes  measurement  tools  to  test  the 
usefulness  of  new  medical  rehabilitation 
interventions  and  products.  These 
measurement  tools  must  assess  the 
individual's  response  to  medical 
rehabilitation  interventions  and  account 
for  technology  that  enhances  mobility, 
independence,  and  quality  of  life. 
Outcomes  must  be  measured  not  just  for 
the  duration  of  treatment  but  also  over 
the  long  term. 

Another  issue  of  continued 
importance  to  medical  rehabilitation  is 
the  prevention  and  treatment  of 
secondary  conditions.  Secondary 
conditions  result  directly  from  the 
primary  disabling  condition  and  may 
have  significant  effects  on  the  health 
and  function  of  persons  with 
disabilities.  Examples  of  secondary 
conditions  may  include  depression, 
bladder  and  sldn  problems,  respiratory 
problems,  contractuires  or  spasticity, 
fatigue,  joint  deterioration,  or  memory 
loss.  Other  health  conditions  such  as 
cardiac  problems,  autoimmune  diseases, 
or  cancer  may  not  always  derive  directly 
fix>m  the  original  disability,  but  may 
require  spedal  preventive  efforts  or  care 
interventions  because  of  a  preexisting 
disability. 

Medical  Rehabilitation  at  the  Systems 
Level 

Cost  containment  strategies  inherent 
in  managed  care  may  constrain  access  to 
medical  rehabiUtation.  Thus,  it  is  more 
important  than  ever  to  demonstrate  the 
cost  effectiveness  of  treatments. 
Research  on  medical  rehabilitation 
outcomes  is  critical  to  establishing  the 
need  for,  and  assuring  {Kxess  to, 
medic'dl  rehabilitation  within  the  health 
care  delivery  system.  Previously.  NIDRR 
has  initiated  research  activities  to 
develop  methods  for  measuring  function 
and  assessing  rehabilitation  outcomes, 
and  for  measuring  the  cost  and 
effectiveness  of  various  rehabilitation 
modalities  and  delivery  mechanisms. 
These  areas  will  continue  to  be 
important  foci  of  NIDRR's  future 
medical  research  program.  Research 
must  continue  to  assess  the  impact  of 
changes  at  the  system  level  on  the 
rehabiUtation  outcomes  of  individuals. 
In  addition,  providing  care  in  nonacute 
settings  requires  development  of 
additional  capacity  that  includes 
training  practitioners  for  more 
independent  work  in  the  community. 
NIDRR  research  must  contribute  to 
building  this  new  capacity. 


The  purpose  of  NIDRR's  research  in 
the  area  of  health  care  and  medical 
rehabilitation  is  to: 

(1)  Identify  and  evaluate  effective 
models  of  health  care  for  persons  with 
disabilities; 

(2)  Develop  models  to  promote  health 
and  wellness  for  persons  with 
disabilities: 

(3)  Examine  the  impact  of  changes  in 
the  health  care  dehvery  system  on 
access  to  care; 

(4)  Evaluate  medical  rehabihtation 
interventions  that  maximize  physical 
function  for  individuals  with 
disabihties.  taking  into  account  aging, 
environment,  emerging  disabilities,  and 
changes  in  the  health  services  deUvery 
system; 

(5)  Identify  and  evaluate  medical 
rehabilitaticm  interventions  that  will 
help  disabled  individuals  niAintain 
health,  through  prevention  and 
amelioration  of  secondary  conditions 

and  co-moibidities,  and  through  

education; 

(6)  Improve  delivery  of  medical 
rehabihtation  services  to  persons  with 
disabihties;  and 

(7)  Evaluate  the  health  and  medical 
rehabiUtation  needs  of  persons  whose 
impairments  are  attributed  to  newly 
recognized  causes  or  whose  conditions 
are  newly  recognized  as  disabiUties,  for 
example,  disabiUty  relating  to  acts  of 
violence  or  to  conditions  of  children 
with  chronic  diseases  like  asthma. 

Future  Research  Priorities  for  Health 
Care  and  Medical  RehabiUtation 

Research  on  Effsctive  Methods  of 
Providing  a  Continuum  of  Care, 
Including  Primary  Care  and  Long-Tenn 
Care,  to  Persons  With  DisabiUties 

In  recent  years,  a  number  of  different 
models  of  providing  routine  health  care 
for  persons  with  disabiUties  have 
onerged.  For  example,  there  are  medical 
rehabiUtation  programs  that  have 
developed  primary  care  clinics:  and 
there  are  other  programs  where  primary 
care  providers  have  added  medical 
rehabiUtation  consultants  to  advise 
them  on  care  of  persons  %vith 
disabiUties.  The  efficacy  of  these  models 
is  not  yet  known,  espedaUy  their 
impact  on  the  overaU  weU-being  of  their 
consumers.  There  has  been  some 
research  on  long-term  care  models, 
especially  those  that  provide 
community-based  services,  including 
perstmal  assistance;  however,  research 
questions  remain  regarding  optimal 
models  of  long-term  care.  Specific 
priorities  include: 

(1)  Identification  of  effective  models 
of  primary  and  long-term  care  across 
disabiUty  populations  including 
emerging  dinbiUty  gioups; 
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(2)  Evaluation  of  the  impact  of 
primary  and  long-term  care  service 
delivery  models  on  independence, 
community  integration,  and  overall 
health  outcomes,  including  occurrence 
of  secondary  conditions  and  co- 
morbidities: and 

(3)  Collection  and  analysis  of 
longitudinal  data  on  health  care 
utilization  by  persons  with  disabilities, 
to  identify  trends,  outcomes,  and 
consumer  satisfaction. 

Research  on  AppUcation  of  Wellness 
and  Health  Promotion  Strategies 

NIDRR  will  suppmt  research  to 
develop  wellness  and  health  promotion 
strategies,  incorporating  all  disability 
types  and  all  age  groups.  Specific 
research  priorities  include: 

(1)  Identification  and  evaluation  of 
models  to  promote  health  and  wellness 
for  persons  with  disabilities  in 
mainstream  settings  where  possible. 
These  will  include  nutrition,  exercise, 
disease  prevention,  and  other  health 
promotion  strategies.  A  particular  focus 
will  be  placed  on  prevention  and 
treatment  of  secondary  conditions  and 
on  the  needs  of  emerging  disability 
populations,  including  persons  aging 
with  a  disability; 

(2)  Evaluation  of  the  impact  of  health 
status  on  independence,  commimity 
integration,  quality  of  life,  and  health 
care  expenditures;  and 

(3)  Development  of  guidelines  that 
establish  protocols  for  reaching  or 
maintaining  appropriate  levels  of  fitness 
for  persons  with  varying  functional 
abilities. 

Research  on  the  Impact  of  the  Evolving 
Health  Service  Delivery  System  on 
Access  to  Health  and  Me<tical 
Rehabilitation  Services 

NIDRR  anticipates  that  the  health 
service  delivery  system  will  continue  to 
evolve  as  the  maiicetplace  responds  to 
rising  costs  and  as  policymakers 
respond  to  public  concerns  about  access 
to  care.  Specific  research  priorities 
include: 

(1)  Evaluation  of  the  impact  of 
changes  at  the  health  system  level,  for 
example,  financing  and  regulatory 
changes,  on  access  to  the  continuum  of 
health  care  services,  including  medical 
rehabilitation;  and 

(2)  Evaluation  of  the  impact  of  triage 
and  case  management  strategies  on 
health  status  and  rehabilitation 
outcomes. 

Research  on  Trauma  Rehabilitation 

Research  to  improve  the  restoration 
and  successful  community  living  of 
individuals  %vith  bums  and 
neurotrauma  such  as  spinal  cord  injury. 


brain  injury,  and  stroke,  has  long  been 
an  important  component  of  NIDRR's 
program.  Specific  research  priorities 
include: 

(1)  Identification  of  methods  to 
minimize  neurological  damage,  improve 
behavioral  outcomes,  and  enhance 
coenitive  abilities:  and 

(2)  Identification  of  effective 
collaborative  research  oppcMtunities. 
using  data  generated  by  the  model 
systems. 

Research  on  ProgreMive  and 
Degenerative  Disease  Rehabilitation 

Research  to  maintain  and  restore 
function  and  independent  lifestyles  for 
individuals  with  multiple  sclerosis, 
arthritis,  and  neuromuscular  diseases  is 
g  key  element  of  medical  rehabilitation 
resrarch.  Specific  reaeardt  priorities 
include: 

(1)  Identification  and  evaluation  of 
methods  to  maintain  function  for 
persons  with  these  conditions; 

(2)  Identification  of  effective  health 
promotion  strategies: 

(3)  Evaluation  of  strategies  to 
minimize  the  impact  of  secondary 
conditions:  and 

(4)  Development  and  evaluation  of 
health  care  and  rehabilitation  medicine 
supports  to  facilitate  community 
integration  and  independent  living 
outcomes. 

Research  on  Birth  Anomalies  and 
Sequelae  of  Diseases  and  Injuries 

Medical  and  technological 
interventions  to  maintain  and  restore 
function  in  persons  with  cerebral  palsy, 
spina  bifida,  post-polio  syndrome,  and 
other  long-standing  condiitions  are  an 
important  part  of  rehabilitation.  Specific 
research  priorities  include: 

(1)  Development  and  evaluation  of 
physical  therapy  techniques,  respiratory 
management  techniques,  exercise 
regimens,  and  other  rehabilitative 
interventions  aimed  at  maximizing 
functional  independence: 

(2)  Development  and  evaluation  of 
supports  to  focilitate  community 
integration  and  independent  living 
outcomes,  and; 

(3)  Investigation  of  factors  that  lead  to 
disabiUty  and  loss  of  full  participation 
in  society  following  disease  or  injury. 

Research  on  Secondary  Conditions 

Prevention  and  treatment  of 
secondary  conditions  are  critical  to 
preserving  health  and  containing  health 
care  costs  of  persons  with  disabilities. 
Specific  research  priorities  include: 

(1)  Development  of  clinical  guidelines 
to  identify  at-risk  individuals  and  to 
involve  consiunera  in  regimens  to 
prevent  secondary  conditions; 


(2)  Identification  and  evaluation  of 
methods  of  preventing  and  treating 
secondary  conditions  across  impairment 
categories;  and 

(3)  Investigation  of  the  interaction 
among  secondary  conditions, 
impairments,  and  aging. 

Research  on  Emergent  Disabilities 

Explorations  of  the  impact  of 
disabilities  resulting  from  new  causes  or 
expanding  disability  definitions  will  be 
of  increasing  significance  to 
rehabilitation  medicine.  Emergent 
conditions  may  include  such  things  as 
environmental  illnesses,  repetitive 
motion  syndromes,  autoimmune 
deficiencies,  and  psychosocial  and 
behavioral  conditions  related  to  poverty 
and  violence.  Specific  research 
priorities  include: 

(1)  Identification  and  evaluation  of 
the  need  for  health  and  medical 
rehabilitation  services  to  address 
emerging  disability  conditions; 

(2)  Identification  and  evaluation  of 
effective  models  by  which  health  and 
medical  rehabilitation  providera  can 
meet  the  needs  of  persons  with 
emerging  disabilities;  and 

(3)  Development  of  models  to  predict 
future  emerging  disability  populations. 

Research  on  Aging  With  a  Disability 

Advances  in  acute  medical  care  for 
persons  with  disabilities  means  that,  as 
the  population  ages,  many  disabled 
persons  will  live  longer  and  may 
develop  the  serious,  chronic  conditions 
common  to  many  aging  populations. 
Examples  of  these  chronic  conditions 
include  heart  disease,  diabetes,  cancer, 
pulmonary  diseases,  arthritis,  and 
sensory  losses.  Specific  research 
priorities  include: 

(1)  Determination  of  the  implications 
of  aging  with  a  disability  on  access  to 
routine  health  care,  medical 
rehabilitation  services,  and  services  that 
support  community  intention; 

(2)  Investigation  of  the  impact  of  aging 
on  (Usabilities  and  the  impact  of  various 
disabilities  on  the  aging  process; 

(3)  Investigation  of  the  relationship 
between  age-related  disability  and 
employment;  and 

(4)  Analysis  of  the  effiect  of  longer 
lifespan  on  the  durability  and 
effectiveness  of  previously 
demonstrated  interventions  and 
technologies. 

Research  on  Rehabilitation  Outcomes 

NIDRR's  prior  research  efforts  have 
developed  new  rehabilitation 
techniques  for  a  number  of  disability 
groupings  and  also  have  developed  and 
tested  comprehensive  model  systems, 
home  and  community-based  services. 


Federal  Register /Vol.  63.  No.  206 /Monday,  October  26.  1998 /Notices 


57205 


and  peer  services  to  improve 
rehabilitation  outcomes.  With  the 
renewed  emphasis  on  performance  and 
outcomes  and  with  increasing  economic 
constraints  generated  by  changes  in  the 
health  services  delivery  system, 
rehabilitation  medicine  needs  to 
document  the  impact  of  its  services. 
Specific  research  priorities  include: 

(1)  Expansion  of  outcomes  evaluation 
approaches,  beyond  short-term 
rehabilitation  studies,  to  include 
outpatient  and  long-term  follow-up 
information: 

(2)  Development  of  outcomes 
measures  that  include  measures  of 
environmental  barriers: 

(3)  Evaluation  of  methods  that 
translate  outcomes  findings  into  quality 
improvement  strategies:  and 

(4)  Analysis  of  barriers  and  incentives 
to  consistent  use  of  health  and  medical 
rehabilitation  outcomes  measures  in 
payer  and  consumer  choice  models. 

Research  on  Changes  in  the  Medical 
Rehabilitation  Industry 

The  medical  rehabilitation  industry  is 
undergoing  an  unprecedented  level  of 
consolidation,  with  unknown 
consequences  for  access  and  flexibility. 
The  industry  has  undergone  significant 
changes  in  service  sites  with  the  move 
from  inpatient  to  post-acute,  outpatient, 
and  community-based  services. 
Outcomes  measurement  and  quality 
assurance  initiatives  are  increasingly 
used  in  evaluating  medical 
rehabilitation  services.  Specific  research 
priorities  include: 

(1)  Investigation  of  the  impact  of 
financing  and  other  market  forces  on  the 
medical  rehabilitation  industry, 
including  service  delivery  patterns  and 
treatment  modalities:  and 

(2)  Identification  and  evaluation  of 
the  impact  of  changes  at  the  medical 
rehabilitation  industry  level  on  access 
and  outcomes  for  persons  with 
disabilities. 

A  major  research  challenge  will  be  to 
integrate  research  on  the  efficacy  of 
interventions  to  improve  outcomes  with 
research  on  the  impact  of  changes  in  the 
health  care  delivery  system.  A  second 
overarching  objective  will  be  to  relate 
medical  rehabilitation  and  health  care 
research  to  other  changes,  including  the 
new  paradigm  of  disability,  the 
emerging  universe  of  disability,  and 
participatory  research  by  persons  with 
disabilities. 

Chapter  5:  Technology  for  Access  and 
Function 

"For  Americans  without  disabilities, 
technology  makes  things  easier.  For 
Americans  with  disabilities,  technology 


makes  things  possible"  (Mary  Pat 
Radabaugh,  1988). 

Overview 

Technology  has  been  defined  as  the 
system  by  which  a  society  provides  its 
membere  with  developments  from 
science  that  have  practical  use  in 
everyday  life.  Todiay,  technology  plays  a 
vital  role  in  the  lives  of  millions  of 
disabled  and  older  Americans.  Eadi 
day,  people  with  significant  disabilities 
use  the  products  of  two  generations  of 
research  in  rehabilitation  and 
biomedical  engineering  to  achieve  and 
maintain  maximum  physical  function, 
to  Uve  in  their  own  homes,  to  study  and 
learn,  to  attain  gainful  employment,  and 
to  participate  in  and  contribute  to 
society  in  meaningful  and  resourceful 
ways.  It  is  more  than  coincidence  that 
these  remarkable  advances  have 
occurred  during  the  period  in  which 
Federal  funds  have  supported  research, 
development,  and  training  in 
rehabilitation  and  biomedical 
engineering. 

In  planning  the  future  of 
rehabilitation  engineering  research, 
NIDRR  and  its  constituents  in  the 
consumer,  service,  research,  and 
business  communities  will  continue  to 
identify  flexible  strategies  to  address 
emerging  issues  and  technologies,  to 
promote  widespread  use  of  research 
findings,  and  to  maximize  the  impact  of 
NIDRR  programs  on  the  lives  of  persons 
with  disabilities.  NIDRR  is  particularly 
well  positioned  to  continue  its 
leaderehip  in  rehabilitation  engineering 
research,  since  NIDRR  locates 
rehabilitation  engineering  research  on  a 
continuum  that  includes  related 
medical,  clinical,  and  public  policy 
research;  vocational  rehabilitation  and 
independent  living  research;  research 
training  programs;  service  delivery 
infrastructure  projects;  and  extensive 
consumer  participation. 

The  Institute  supports  engineering 
research  on  technology  for  individuals 
and  on  systems  technology.  For 
example,  NIDRR  has  supported  hearing 
aid  and  wheelchair  research  on  the 
individual  level,  and 
telecommunications,  transportation,  and 
built  enviromnent  research  at  the 
systems  or  public  technology  level. 
NIDRR  also  supports  research  on 
ergonomics  and  other  interface 
problems  related  to  the  compatibility  of 
various  technologies,  such  as  hearing 
aids  and  cellular  telephones. 

Technological  innovations  benefit  the 
individual  at  the  individual  level  and  at 
the  systems  level.  At  the  individual 
level,  assistive  technology  enhances 
function  and  at  the  systems,  or  public 
technology  level,  technology  provides 


access  that  enhances  ccnnmunity 
integration  and  equal  opportunity. 
Mudi  of  the  assistive  teouology  for 
disabled  individuals  falls  into  the 
category  of  "orphan"  technology 
because  of  limited  markets;  fr«quently 
this  technology  is  developed,  produced, 
and  distributed  by  small  businesses. 
Often,  technology  on  the  systems  level 
involves  large  markets  and  large 
businesses.  Access  to  technology  cairbe 
increased  by  incorporating  principles  of 
universal  design  into  the  built 
environment,  information  technology 
and  telecommunications,  consimier 
products,  and  transportation. 

Assistive  Technology  for  Individuals 

In  1990,  more  than  13.1  million 
Americans,  about  5  percent  of  the 
population,  were  using  assistive 
technology  devices  to  accommodate 
physical  impairments,  and  7.1  million 
persons,  nearly  3  percent  of  the 
population,  were  living  in  homes 
specially  adapted  to  accommodate 
impairments.  While  the  majority  of 
persons  who  use  assistive  technology 
are  elderly,  children  and  young  adults 
use  a  significant  proportion  of  the 
devices,  such  as  foot  braces,  artificial 
arms  or  hands,  adapted  typewriters  or 
computers,  and  leg  braces  (LaPlante. 
Hendershot,  &  Moss,  1992). 

Assistive  technology  includes  devices 
that  are  technologically  complex, 
involving  sophisticated  materials  and 
requiring  precise  operations — often 
referred  to  as  "high  tech" — and  thoee 
that  are  simple,  inexpensive,  and  made 
from  easily  available  materials — 
commonly  referred  to  as  "low  tech." 
Scientific  research  in  both  high  tech  and 
low  tech  areas  will  serve  the  consumer 
need  for  practical  items  that  are  readily 
available  and  easily  used.  Low-tech 
devices,  for  example,  are  widely  used  by 
older  persons  with  disabilities  to 
compensate  for  age-related  functional 
losses.  The  importance  of  the 
development  of  both  types  of  assistive 
technologies  is  found  in  the  words  of 
one  engineer  who  stated,  "it  is  not  high 
tech  or  low  tedi  that  is  the  issue:  it  is 
the  right  tech."  NIDRR  research  must  be 
able  to  identify  the  most  appropriate 
technological  approach  for  a  given 
application,  and  continue  to  develop 
low  tech  as  well  as  high  tech  solutions. 

Given  the  ctirrent  trend  toward  more 
restrictive  utilization  of  health  care 
funds  in  both  public  and  private  sectors, 
rehabilitation  engineering  researdi  must 
justify  consiuner  or  third  party  costs  in 
relation  to  the  benefits  generated  for 
consumers.  These  benefits  may  be  in  the 
form  of  long-term  cost  savings  and 
consumer  satisfaction.  Equally 
important,  rehabilitation  engineers  must 


57206 


Federal  Register /Vol.  63,  No.  206 /Monday,  October  26,  1998/Noticeg 


develop  products  that  are,  in  addition  to 
being  safe  and  durable,  marketable  and 
affordable.  End-product  affordability  is 
important  not  only  in  meeting  consumer 
needs  but  also  in  creating  the  market 
demand  that  will  encourage 
manufacturers  to  enter  production. 

Systems  Technology:  Universal  Design 
and  Accessibility 

As  disabled  persons  enter  the 
mainstream  of  society,  the  range  of 
engineering  research  has  broadened  to 
encompass  medical  technology, 
technology  for  increased  function, 
technology  that  interfaces  between  the 
individual  and  mainstream  technology, 
and  finally,  public  and  systems 
technology.  Key  concepts  of  universal 
design  are  interchangeability, 
compatibility  of  components, 
modularity,  simplification,  and 
accommodations  of  a  broad  range  of 
human  performance  capabilities. 
Universal  design  principles  can  be 
applied  to  the  built  environment, 
inronnation  technology  and 
telecommunications,  transportation,  and 
consumer  products.  These  technological 
systems  are  basic  to  community 
integration,  education,  employment, 
health,  and  economic  development.  The 
application  of  universal  design 
principles  during  the  research  and 
development  stage  would  incorporate 
the  widest  range  of  human  performance 
into  technological  systems.  Universal 
design  applications  may  result  in  the 
avoidance  of  costly  retrofitting  of 
systems  in  use  and  possible  reduction  in 
need  for  orphan  products. 

Technology  Transfer 

The  Institute's  emphasis  on  applied 
research  challenges  h4IDRR  and  its 
researchers  to  find  efiiective  ways  of 
ensuring  technology  transfer — transfer 
of  ideas,  designs,  prototypes,  or 
products,  fi'om  the  basic  to  the  applied 
research  environment,  to  the  market, 
and  to  other  research  endeavors.  Market 
size,  the  potential  for  manufacturability, 
intellectual  property  rights,  patents,  and 
regulatory  approval  are  considerations 
in  the  conceptualization  and  design 
phase  of  research  efforts.  NIDRR-funded 
Rehabilitation  Engineering  Research 
Centers  (RERCs)  consider  potential 
industry  partners  in  selecting  research 
pro)ects  that  will  result  in  marketable 
products. 

Issues  of  orphan  technology  are  key  to 
the  process  of  technology  transfer,  with 
small  markets  that  have  limited  capital 
occasioning  the  need  for  subsidies, 
guaranteed  financing  for  purchases,  or 
other  incentives  for  producers.  Future 
technology  transfer  efforts  at  NIDRR  will 
explore  better  linkages  to  the  Small 


Business  Innovative  Research  (SBIR) 
program,  a  government-wide  program 
intended  to  support  small  business 
innovative  research  that  results  in 
commercial  products  or  services  that 
benefit  the  public.  Innovativene^  and 
probability  of  commercial  success  are 
both  important  factors  in  SBIR  funding 
decisions. 

Building  a  Research  Agenda 

Future  rehabilitation  engineering 
research  agendas  must  incorporate 
several  cross-cutting  issues,  including 
small  markets,  and  outcomes  measures. 
In  addition,  research  must  continue  to 
result  in  improvements  in  the  functional 
capacities  of  individuals  with  sensory, 
mobility,  and  manipulation 
impairments.  Telecommunications  and 
computer  access  offer  significant 
potential  to  improve  participation  of 

Esrsons  with  disabilities  in  all  facets  of 
fe.  Continuous  innovations  in  these 
areas  require  that  the  needs  of  persons 
with  various  disabilities  be  recognized 
and  accommodated.  Finally,  access  to 
the  built-environment  remains  a  critical 
need  for  persons  with  disabilities,  and 
thus  requires  ongoing  research. 

The  purpose  of  NIDRR's  research  in 
the  area  of  technology  is  to: 

(1)  Develop  assistive  technology  that 
supports  persons  with  disabilities  to 
function  and  live  independently; 

(2)  Develop  biomedical  engineering 
innovations  to  improve  function  of 
persons  with  disabilities; 

(3)  Promote  the  concept  and 
application  of  universal  design; 

(4)  Ensure  access  of  disabled  persons 
to  telecommunications  and  information 
technology,  including  through  the 
application  of  universal  design 
princk>les; 

(5)  Ensure  the  transfer  of 
technological  developments  to  other 
research  sectors,  to  production,  and  to 
the  marketplace; 

(6)  Identify  business  incentives  for 
manufacturers  and  distributors; 

(7)  Remove  barriers  and  improve 
access  in  the  built  environment; 

(8)  Identify  the  best  methods  of 
making  technology  accessible  to  persons 
with  disabilities; 

(9)  Develop  rehabilitation  engineering 
science,  including  a  theoretical 
bamework  to  advance  empirical 
research;  and  . 

(10)  Raise  the  visibility  of  engineering 
and  technological  research  for  persons 
with  disabilities  as  a  consideration  in 
national  science  and  technology  policy. 

Future  Research  Priorities  for 
Technology 

NIDRR's  research  priorities  in 
engineering  and  technology  will  help 


improve  functional  outcomes  and  access 
to  systems  technology  in  the  areas  of 
sensory  function,  mobility, 
manipulation,  information 
communication,  and  the  built 
environment,  and  promote  business 
involvement  and  collaboration. 

Research  to  Improve  or  Substitute  for 
Sensory  Fimctioning.  Sensory  research 
is  directed  toward  the  problems  faced 
by  individuals  who  have  significant 
visual,  hearing,  or  communication 
impairments.  These  major  conditions 
have  been  the  focus  of  a  long  tradition 
of  engineering  research  emphasizing 
both  expressive  communication  and  the 
receipt  of  information.  Research 
priorities  in  the  area  of  sensory 
functioning  will  focus  on  enhancing 
hearing,  addressing  visual  impairments, 
and  accommodating  communication 
disorders.  In  the  area  of  hearing 
impairments,  specific  research  priorities 
indude: 

(1)  Development  and  evaluation  of 
hearing  aids  that  exploit  the  potential  of 
digital  technology,  use  advanced  signal 
processing  techniques  to  enhance 
speech  intelligibiUty,  attain  a  better  fit, 
and  insure  compatibility  with 
telecommunications  systems  and 
information  technology; 

(2)  Evaluation  of  the  application  of 
digital  processing  techniques  to 
assistive  listening  systems; 

(3)  Evaluation  of  modem  methods  of 
sound  recognition  in  alerting  devices; 
and 

(4)  Development  of  interfaces  for 
assessment  of  automatic  speech 
recognition  systems. 

In  the  area  of  vision  impairments, 
specific  research  priorities  include: 

(1)  Identification  and  evaluation  of 
methods  to  enhance  accessibility  of 
visual  displays; 

(2)  Development  and  evaluation  of 
graphical  user  interface  technologies  for 
various  document  and  graphic 
processing  systems;  and 

(3)  Improvement  of  signage  in  public 
facilities. 

In  the  area  of  commimication 
impairments,  specific  research  priorities 
include: 

(1)  Identification  and  evaluation  of 
technologies  to  enhance  the 
communication  abilities  of  persons  who 
are  deaf-blind;  and 

(2)  Assessment  of  the  capacity  of 
research  in  cognitive  science,  artificial 
intelligence,  biomechanics,  and  human/ 
computer  interaction  to  improve  the 
rate,  fluency,  and  use  of  communication 
aids. 

Research  To  Enhance  Mobility 

Mobility  research  is  directed  toward 
the  problems  associated  with  moving 
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bom  place  to  place.  Mobility  can  be 
enhanced  by  accessible  public 
transportation;  modified  privately   - 
owned  vehicles;  wheeled  mobility 
devices  such  as  wheelchairs;  orthoses, 
and  prostheses;  and  barrier  removal.  In 
the  area  of  enhancing  mobility,  specific 
research  priorities  include:  . 

(1)  Development,  evaluation,  and 
commercialization  of  wheelchair 
designs  that  reduce  user  stress, 
repetitive  motion  injury,  and  other 
secondary  disabilities,  while  improving 
safety,  ease  of  maintenance,  and 
affordability; 

(2)  Revision  and  dissemination  of 
wbeelchair  standards; 

(3)  Development  and  evaluation  of 
techniques  to  assist  consumers  and 
providere  in  selecting  and  fitting 
wheelchain  and  wheelchair  seating 
systems; 

(4)  Identification  of  a  theoretical 
framework  of  gait  and  other  aspects  of 
ambulation; 

(5)  Development  and  evaluation  of 
advanced  prosthetic  and  orthotic 
devices,  as  well  as  footwear  and  other 
ambulation  devices; 

(6)  Development  and  evaluation  of 
methods  to  improve  person-device 
interfaces,  post-surgical  management 
and  fitting,  and  materials  used  in  bio- 
engineering  applications;  and 

(7)  Development  of  devices  to  assist 
with  ADLs  for  persons  with  disabilities 
and  their  caregivers. 

Research  to  Improve  Manipulation 
Ability 

The  manipulation  area  includes 
research  directed  toward  restoring 
functional  independence  for  persons 
with  limited  or  no  use  of  their  hands. 
This  encompasses  upper  extremity 
prosthetic  and  orthotic  devices,  and 
novel  methods  of  upper  extremity 
rehabilitation.  Issues  of  weight, 
durability,  and  reliability  remain 
challenges  in  this  field. 

Repetitive  motion  injiuy  is  emerging 
as  one  of  the  most  serious  problems 
among  workers.  While  there  have  been 
a  number  of  ergonomic  devices 
introduced  to  address  this  problem,  the 
iiundence  of  this  condition  continues  to 
increase.  In  the  area  of  improvement  of 
manipulation,  specific  research 
priorities  include: 

(1)  Identification  of  methc  is  to 
improve  the  design  of  and  achieve 
multi-functional  control  for  hand/arm 
prosthetic  technology; 

(^  Development  and  evaluation  of 
surgical  approaches  that  increase 
functionality;  and 

(3)  Development  and  evaluation  of 
devices  and  techniques  to  minimize  the 


onset  of  repetitive  motion  injuries  and 
to.rehabilitate  those  with  the  condition. 

Research  to  Improve  Accessibility  of 
Telecommunications  and  Information 
Technology 

Computerized  information  kiosks, 
public  web  sites,  electronic  building 
directories,  transportation  fare 
machines,  ATMs,  and  electronic  stores 
are  just  some  current  examples  of 
rapidly  proliferating  systems  that  face 
people  living  in  the  modem  world. 
Research  priorities  will  include 
development  and  evaluation  of 
techniques  to  make  such  computerized 
information  systems  accessible  to 
persons  with  a  range  of  disabilities. 

The  information  technology  and 
telecommunications  industry  trend 
away  from  standardized  operating 
systems  and  monolithic  applications 
and  toward  net-based  systems,  applets, 
and  object-oriented  structures  has 
significant  implications  for  accessibility 
for  some  persons  with  disabilities. 
Maintaining  accessibility  to  the  Internet 
and  World  Wide  Web  is  also  a 
formidable  challenge  facing  individuals 
with  disability. 

Another  concem  in 
telecommunications  is  electromagnetic 
interference  from  the  rapidly 
proliferatii^  wireless  communication 
systems  (e.g.,  beepere,  cellular 
telephones)  and  other  electronic  devices 
using  digital  circuitry  (e.g.,  computere, 
fluorescent  light  controllers).  This 
interference  is  complicating  the  use  of 
assistive  listening  devices.  Moreover, 
interference  caused  by  over-use  of 
spectrum  is  presenting  problems  in  the 
use  of  FM  Assistive  Listening  systems. 

During  the  past  decade,  virtual  reality 
techniques,  originally  developed  by 
NASA  and  the  milituy  for  simulation 
activities,  have  been  applied  in  a 
number  of  other  fields,  including 
architecture  and  health.  Applications 
can  be  found  in  telerobotic  systems,  sign 
language  recognition  devices,  intelligent 
home  systems,  and  aids  for  persons  with 
visual  impairments.  There  has  been 
some  beginning  research  on  the  use  of 
virtual  reality  as  an  evaluation  and 
therapy  tool. 

Telecommunications  also  emei^ges  in 
other  important  areas  of  the  lives  of 
persons  with  disabilities.  In  a  managed 
care  approach  to  health  care, 
individuals.are  discharged  finm  acute 
rehabilitation  hospitals  earUer  than  in 
the  past  Because  of  the  decreased 
length  of  stay,  there  is  less  time  for 
consumers  to  learn  how  to  manage  their 
conditions.  One  promising  option  for 
ameliorating  these  effects  is 
telemedicine  or  "telerehabilitation." 
Telerehabilitation  may  allow  for 


distance  monitoring  of  chronic 
conditions  and  for  monitoring  consumer 
compliance  and  progress. 

In  the  area  of  telecommunications  and 
information  technology,  specific 
research  priorities  include: 

(1)  Development  and  evaluation  of 
fine  motor  skill  manipulation  interfaces, 
telecommunication  interfaces,  and 
analog  to  digital  communication 
technologies; 

(2)  Identification  of  methods  to 
address  issues  of  accessibility  through 
Internet  communications; 

(3)  Development  and  evaluaticm  of 
methods  for  reducing  emerging  forms  of 
interference  that  affect  hearing  aids, 
telephones,  and  other  communication 
devices; 

(4)  Determination  of  the  efficacy  of 
virtual  reaUty  techniques  in  both 
rehabilitation  medicine  and  in 
applications  that  affect  the  daily  Uves  of 
persons  with  disabilities;  and 

(5)  Identification  of  appropriate 
telecommunications  strategies  for  use  in 
distance  follow-up  to  rehabilitation 
treatment. 

Research  To  Improve  Access  to  the  Built 
Environment 

The  built  environment  includes 
public  and  private  buildings,  tools  and 
objects  of  daily  use,  and  roads  and 
vehicles,  any  of  which  can  be  accessible 
or  disabling.  Ardiitects,  industrial 
designere,  planners,  builders,  and 
engineers  are  among  the  professionals 
that  create  this  environment.  In  the  area 
of  access  to  the  built  environment, 
specific  research  priorities  include: 

(1)  Analysis  of  numan  factors; 

(2)  Development  and  evaluation  of 
modular  design: 

(3)  Determination  of  best  methods  of 
disseminating  information  on  universal 
design; 

(4)  Development  and  evaluation  of 
compatible  interfaces;  and 

(5)  Development  and  promulgation  of 
design  standards. 

Future  engineering  research  also  must 
recognize  the  changing  roles  of 
consumers,  whose  participation  in 
research  is  vital,  and  the  role  of  assistive 
technology  industries,  wdiose  technical 
capabihties  and  needs  for  product 
development  and  research  are  changing. 
Small  businesses,  the  engine  of  the 
orphan  technology  industry,  often 
cannot  support  sophisticated  research 
and  development  effrats  necessary  to 
bring  quality  products  to  market 
NIDRR's  research  can  identify  public 
poUcy  issues,  such  as  orphan 
technology  and  tax  credits,  to  foster 
small  business  investment  in  assistive 
technology  innovation.  Similarly. 
NIDRR  research  can  identify  public 
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poUcy  and  business  issues  related  to 
mainstream  systems  and  public 
technology.  NIDRR  will  maintain  a 
research  capacity  that  provides  a 
continuing  stream  of  new  ideas,  and 
evidence  to  validate  those  ideas,  to 
stimulate  the  industry. 

Chapter  6:  Independent  Living  and 
Community  Integration 

"Whether  we  have  disabilities  or  not, 
we  will  never  fully  achieve  our  goals 
imtil  we  establish  a  cult\ire  that  focuses 
the  full  force  of  science  and  democracy 
on  the  systematic  empowerment  of 
every  person  to  live  to  their  full 
potential"  Qustin  Dart,  February  1998 
(edited)  ON  A  ROLL  RADIO.  httpV/ 
www.onarolliadio.com). 

Overview 

Independent  living  and  community 
integration  concepts  and  outcomes  are 
key  foci  of  NIDRR  research.  Central  to 
independent  living  is  the  recognition 
that  each  individual  has  a  right  to 
independence  that  comes  from 
exercising  maximal  control  over  his  or 
her  life,  baaed  on  an  ability  and 
opportunity  to  make  choices  in 
performing  everyday  activities.  These 
activities  include  managing  one's  own 
life;  participating  in  community  Ufe; 
ftilfilling  social  roles,  such  as  marriage, 
parenthood,  employment,  and 
citizenship;  sustaii^ng  self- 
determination:  and  minimizing  physical 
or  psychological  dependence  on  others. 
While  independent  living  emphasizes 
maximal  independence,  whatever  the 
setting,  it  is,  by  its  very  natiire,  a 
concept  that  also  emphasizes 
participation,  especially  participation  in 
community  settings.  For  this  reason, 
NIDRR  is  proposing  to  integrate  its 
research  agenda  in  independent  Uving 
and  commimity  integration  to  encourage 
interdisciplinary  thinking  about  the 
interrelationship,  to  achieve  more 
successful  outcomes  for  persons  with 
disabilities,  and  to  foster  the 
development  of  iimovative  methods  to 
achieve  these  outcomes  and  to  measure 
the  achievements. 

Independent  Living  and  Community 
Integration  Concepts 

One  framework  for  formulating  this 
research  agenda  recognizes  that 
independent  living  has  been  used  to 
describe  a  philosophy,  a  movement,  and 
a  service  program.  At  a  philosophical 
level,  independent  living  addrmses  the 
question  of  equity  in  the  right  to 
participate  in  society  and  share  in  the 
opportunities,  risks,  and  rewards 
available  to  all  citizens.  It  provides  a 
belief  system  to  a  generation  of  people 
«vith  disabilities.  The  new  paradigm  of 


disability  is  an  outgrowth  of  this 
philosophical  concept  of  equity, 
bringing  soaal  and  environmental 
elements  to  the  meaning  of  disability. 

At  a  movement  level,  independent 
living  has  been  integral  to  the 
development  of  the  disability  rights 
movement.  This  movement  primarily 
has  used  a  civil  rights  approach  to 
demand  equal  access  for  persons  with 
disabilities,  leading  most  notably  to  the 
passage  of  the  Americans  with 
Disabilities  Act  (ADA)  in  1990.  These 
movement  activities  have  had  a 
significant  impact  on  disability  policy 
and  will  continue  to  be  examined  as 
part  of  NIDRR's  Disability  Studies 
funding. 

At  the  service  system  level,  more  than 
300  centers  for  independent  living 
receive  funding  under  the  Rehabilitation 
Act  and  these  centers  foster  and 
enhance  independent  living  for  persons 
with  disabilities.  In  addition,  both 
Federal  and  State  funds  support 
community-based  residences  for 
members  of  the  developmentally 
disabled  community  as  well  as  members 
of  other  disability  groups.  In  the  past 
NIDRR  has  supported  research  to 
develop  management  strategies  for  these 
centers. 

Community  integration  also  has 
conceptual,  movement,  and  service 
delivery  components.  As  a  concept,  it 
incorporates  ideas  of  both  place  and 
partici{«tion,  in  that  community 
integration  means  not  only  that  a  person 
is  physically  located  in  a  community  as 
oppcMed  to  an  institutional  setting,  but 
that  the  individual  participates  in 
community  activities.  Issues  of 
consumer  direction  and  control  also  are 
integral  to  concepts  of  community 
integration. 

As  a  movement,  community 
integration  had  a  primary  goal  of 
deinstitutionalization  of  persons  with 
mental  retardation  or  mental  illness  and 
has  succeeded  in  moving  many 
individuals  from  large  institutional 
settings  back  into  the  community.  The 
deinstitutionalization  movement  arose 
from  a  confluence  of  consimier 
advocacy,  judicial  decisions,  research 
efforts,  and  public  policy  reforms. 
During  the  last  30  years, 
deinstitutionalization  decreased  the 
number  of  individuals  with  mental 
retardation  and  mental  illness  residing 
in  state  institutions  by  more  than  75 
percent.  In  addition,  advocacy 
organizations  for  people  with  physical 
disabilities  have  implemented  the 
movement  aspects  of  community 
integration  in  their  demand  for 
community-based  supports  and 


services. 


At  the  service  system  level, 
community  integration  has  resulted  in 
development  or  expansion  of  a  range  of 
services  and  programs  designed  to 
support  individuals  with  disabilities  to 
live  in  their  communities.  For  instance, 
individuals  who  need  assistance  with 
ADLs,  stidi  as  bathing,  dressing,  or 
ambulation,  often  need  persond 
assistance  services  (PAS)  to  live 
independently  in  the  community.  In  the 
traditional  service  delivery  model,  long- 
term  care  agencies  supply  PAS  by 
providing  home  health  care  aides  ta 
individuals.  These  aides  tend  to  work 
under  the  direction  of  professional 
health  care  providers  and  perfbnn  a 
restricted  set  of  tasks  in  time  frames 
determined  by  the  agency.  A  support 
model,  however,  shifts  the  locus  of 
control  to  the  consiuaer,  who  is 
responsible  for  recruiting,  hiring, 
training,  supervising,  and  firing 
assistants. 

Expanding  the  Theoretical  Framework 

NIDRR  proposes  the  continued 
development  of  a  knowledge  base  about 
the  meaning  and  application  of 
independent  living  and  community 
integration  concepts.  This  theoretical 
approach  will  address  issues  of 
inclusion,  bases  for  participation,  and 
ways  in  which  persons  identify  their 
communities,  "niis  effort  will  be 
interdisciplinary  in  natiire  and  will 
draw  from  disciplines  such  as 
anthropology,  sociology,  social 
psychology,  history.  Disability  Studies, 
engineering,  and  medicine.  Each  of 
these  disciplines  have  offned  various 
interpretations  of  the  issues  at  the  core 
of  the  concept  of  community. 
Anthropologists  have  defined 
community  to  emphasize  a  shared 
culttue  or  a  way  of  organizing  and 
giving  meaning  to  life  events. 
Sociologists  have  discussed  community 
as  an  organized  group  dealing  with 
common  issues  in  relation  to  other 
organized  groups  within  an 
environment.  Historians  have  defined 
community  as  a  web  of  relationships 
creating  a  social  order  within  a  political 
and  spatial  context  that  often  focuses  on 
issues  of  who  is  legitimately  a 
community  member.  In  the  world  of 
disability  and  rehflA>ilitation,  community 
also  has  had  multiple  meanings.  In 
medical  rehabilitation,  return  to 
community  usually  refere  to  life  outside 
a  medical  facility,  typically  the 
community  in  whidi  an  individual 
resided  before  an  injury  or  illness.  In  the 
disability  world,  community  sometimes 
means  the  community  of  those  Uving 
with  a  disability,  those  who  share 
experiences  or  identity. 
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To  go  fit>m  theory  to  practice  involves 
identifying  the  necessary  factors  for 
achieving  independence  within  a 
community  setting.  In  recent  years, 
there  has  been  a  ^ft  from  a  traditional 
service  delivery  model  to  a  model  that 
emphasizes  consumer  direction  and 
support.  As  a  consequence,  individuals 
with  disabilities  of  all  types  have  shifted 
from  a  dependence  on  agency  service 
providen  to  an  active  use  of 
commimity-based  supports.  In  the 
support  model,  consimier  choice, 
customization  of  needed  services,  and 
consumer  empowerment  are  of 
increased  importance  compared  to  the 
traditional  model  in  which  service 
agencies  emphasized  professional 
competence,  accoimtability,  and  quality 
control  by  service  providers,  and  the 
safety  of  clients.  Also,  in  the  support 
model,  persons  with  disabilities  are 
perceived  as  self-directed,  able,  and 
mainstreamed  as  opposed  to  being 
helpless  and  objects  of  care  in  the 
traditional  model.  Implications  for 
research  focus  on  investigation  of  major 
physical  and  societal  environmental 
lactore,  including  physical  accessibility: 
societal  attitudes  and  policies;  and 
availability  of  services,  supports,  and 
assistive  technology  that  facilitate  full 
participation. 

The  emphasis  on  social  and  policy 
barriers  inherent  in  the  new  disability 
paradigm  provides  an  incentive  to 
examine  the  extent  to  which  the  ADA 
has  cfHitributed  to  independent  living 
and  community  integration.  The  ADA 
applies  a  civil  rights  model  in 
addressing  societal  policies  and 
practices  that  create  barriers  to  full 
participation  in  society.  If,  however,  the 
ADA  is  to  have  a  truly  transformative 
impact  on  American  society,  there  must 
be  a  vision  of  a  non-discriminatory 
society  against  which  progress  can  be 
measured.  At  present,  there  are  no  real 
benchmarks  by  which  to  assess  the 
ADA'S  impact.  Evaluations  tend  to  be  in 
terms  of  "cases"  handled,  complaints 
resolved,  lawsuits  won,  physical 
barriere  removed,  or  volumes  of 
information  assembled  rather  than  the 
extent  to  which  the  ADA  has  resulted  in 
greater  participation  in  society  by 
persons  with  disabilities. 

The  growing  realization  of  the 
importance  of  environmental  barriers  in 
disability  focuses  concern  on 
environmental  changes  that  have  the 
potential  to  impede  or  facilitate 
independent  living  and  community 
integration.  Perhaps  most  striking  are 
the  continuous  developments  in 
telecommunications  and  information 
technology.  Accessible  computers  and 
Internet  infrastructure  as  well  as 
universal  or  specialized  communication 


devices  afford  access  to  information  and 
interactions  among  persons  with 
disabilities,  their  families,  advocates, 
service  providers,  employers,  and 
others.  Careful  planning,  based  on 
research,  will  be  a  requirement  for 
ensuring  that  new  technologies  increase 
participation  rather  than  isolation  for 
persons  with  disabilities. 

Directions  of  Future  Research  on 
Independent  Living  and  Community 
Integration 

The  purpose  of  NIDRR's  research  in 
the  area  of  independent  living  and 
community  integration  is  to  focilitate 
participation  of  persons  with  disabilities 
in  society  by: 

(1)  Identifying  and  evaluating  factors 
or  domains  of  community  integration 
and  independent  living,  especially  those 
aspects  that  lead  to  full  participation  in 
society; 

(2)  Identifying  and  evaluating 
community  support  models  that 
promote  community  integration  and 
independent  living  outcomes  for 
individuals  with  all  types  of  disabilities 
and  from  a  full  range  of  cultural 
backgrounds: 

(3)  Providing  empirical  evidence  of 
the  impact  of  consumer  control  on 
outcomes  associated  with  community 
integration  and  independent  living; 

(4)  Assessing  the  impact  of 
environmental  factors  on  individual 
achievement  of  community  integration 
and  independent  living; 

(5)  Developing  and  mgsAininwting 
training  on  independent  living  and 
community  integration  concepts  and 
methods  for  consumers,  families, 
service  providere,  and  advocates;  and 

(6)  Developing  and  evaluating 
management  tools  to  enable  centers  for 
independent  living  and  other 
community  programs  to  support 
independent  living  and  community 
integration. 

Future  Research  Priorities  in 
Independent  Living  and  Community 
Integration 

Research  will  analyze  the 
implications  of  shifting  from  services  to 
supports  for  the  individual  and  must 
develop  an  in-depth  understanding  of 
the  role  of  supports  in  facilitating 
community  integration  and  independent 
living. 

Research  on  Community  Integration/ 
Independent  Living  Concepts 

Both  personal  experience  and  certain 
academic  disciplines  provide  guidance 
for  understanding  community 
integration  and  independent  living. 
Development  of  an  integrated 
conceptual  framework  will  facilitate 


rigorous  research  on  how  to  use 
community  integration  and  independent 
living  concepts  to  improve  the  lives  of 
persons  with  disabilities.  Additionally, 
research  must  find  ways  to  measure 
these  outcomes  in  order  to  evaluate 
services  provided  to  persons  with 
disabilities.  Specific  research  priorities 
include: 

(1)  Review  of  relevant  scholarship  and 
creation  of  a  theoretical  framework  for 
the  study  of  community  integration  and 
independent  living  that  incorporates  the 
real  world  experiences  of  persons  with 
disabilities,  and  includes  knowledge 
gained  from  Disability  Studies; 

(2)  Development  of  measures  that 
build  upon  the  conceptual  framework, 
and  that  can  be  applied  to  evaluation  of 
rehabilitation  interventions  intended  to 
increase  independence  and  integration; 
and 

(3)  Analysis  of  cultural  perspectives 
as  facilitators-obstacles  to  independent 
living  and  community  integration. 

Research  on  Implementation  of 
Community  Integration/Independent 
Living  Concepts 

The  independent  living  and 
community  integration  movements  have 
contributed  conceptual  standards  for 
evaluating  disability  and  medical 
rehabilitation  services  and  programs. 
Further  research  is  needed  on  how  to 
apply  these  concepts  in  diffierent  real- 
world  settings.  Cunentiy,  many 
programs  and  services  do  not  reflect 
these  concepts  and.  consequently,  often 
provide  services  that  do  not  incorporate 
consumer  direction  or  allow  consumer 
choice.  Specific  research  priorities 
include: 

(1)  Identification  and  assessment  of 
models  of  service  delivery  that 
incorporate  concepts  of  independent 
living  and  community  integration  and 
reflect  understanding  of  the  importance 
of  environmental  barriere;  and 

(2)  Development  and  dissemination  of 
training  materials  on  independent  living 
and  commimity  integration  concepts  for 
consumere,  Cunilies.  service  providers, 
and  advocates. 

Research  on  Measures  of  Independence 
and  Community  Integration 

To  evaluate  how  programs  and 
services  contribute  to  the  outcomes  of 
independence  and  community 
integration,  researchers,  policymakers, 
and  consumers  must  have  adequate 
measures  of  these  outcomes.  As 
discussed  elsewhere  in  this  plan,  NIDRR 
is  placing  special  emphasis  on 
development  of  measures  of  the 
interrelationship  between  the  individual 
and  the  environment.  Concepts  of 
independent  Uving  and  community 
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integration  are  integral  to  that  process. 
Specific  research  priorities  include: 

(1)  Development  of  measures  of 
independence  and  community 
integration  that  are  consumer  sensitive 
and  that  measure  the  impact  of  the 
environment  and  accommodation  on 
these  outcomes:  and 

(2)  Evaluation  of  strategies  to  promote 
independence,  inclusion,  and 
participation. 

Research  on  Physical  Inclusion 

Housing,  transportation, 
communication,  and  architectural 
barriers  limit  the  physical  inclusion  of 
persons  with  disabilities.  Lack  of 
funding  also  affects  access  to  these 
necessary  community  supports  and 
funding  constantly  changes  because  of 
policy  decisions  at  the  Federal  and  State 
levels.  Specific  research  priorities 
include: 

(1)  Identification  and  evaluation  of 
models  that  facilitate  physical 
inclusion,  including  the  development 
and  evaluation  of  supported  housing 
and  transportation  models  that  are 
consistent  with  consumer  choice;  and 

(2)  Investigation  of  the  impact  of 
managed  care  on  access  to  services  and 
equipment  that  provide  support  for 
physical  inclusion. 

Research  on  the  Impact  of  the  ADA 

The  impact  that  the  ADA  has  had  or 
will  have  on  participation  in  society 
currently  is  unknown.  It  is  important  to 
identify  the  obstacles  to  optimal 
achievement  of  the  goals  of  the  ADA. 
Specific  research  priorities  include: 

(1)  Evaluation  of  the  impact  of  the 
ADA  on  community  participation  of 
persons  with  disabilities  and  on  the 
achievement  of  independent  living  and 
community  integration  outcomes; 

(2)  Examination  of  questions  of 
accessible  infrastructure,  employment 
patterns,  civic  participation, 
recreational  activities,  societal  attitudes, 
and  policies  to  determine  what  post- 
ADA  policy  initiatives  may  be  required 
to  attain  full  participation  by  persons 
with  disabilities;  and 

(3)  Analysis  of  the  extent  to  which  the 
ADA  has  affected  other  public  policy 
initiatives. 

Research  on  the  Impact  of  Technological 
Innovation 

While  the  potential  benefits  of 
technological  innovations  are  often 
assumed,  there  also  are  potential  issues 
about  accessibility,  equity,  and 
application  of  communications 
tecJmology  and  how  these  issues  affect 
independent  living  and  community 
integration.  Specific  research  priorities 
include: 


(1)  Assessment  of  the  impact  of 
applications  of  teleconunimications 
innovations  on  independent  living  and 
community  integration  outcomes; 

(2)  Identification  of  barriers  to 
ptarticipation  in  the  community, 
including  those  resulting  from 
inequitable  distribution  of  technology  or 
reduction  of  interpersonal  contact;  and 

(3)  Exploration  of  potential  innovative 
applications  of  telecommunications  and 
information  technologies  to  expand 
opportunities  for  informed  choice, 
independence,  communication,  and 
participation. 

Research  On  Increasing  Personal 
Development  and  Adaptation 

NIDRR  previously  has  funded 
personal  skills  development  training  to 
assist  people  with  disabilities  to  live  in 
the  community.  This  training  includes 
skills  related  to  behavior  management, 
communication,  and  productive  work. 
In  the  area  of  behavior  management  for 
people  with  mental  retardation  and 
mental  illness,  strategies  have  focused 
on  minimizing  "challenging  behaviors." 
Specific  research  priorities  include: 

(1)  Identification  of  strategies  that 
promote  development  of  self  advocacy 
skills,  including  social  and 
communication  tools  to  assist  people 
v^rith  disabilities  to  live  in  community 
settings; 

(2)  Analysis  of  the  influences  of 
environmental  factors  in  developing 
positive  behavioral  support  models; 

(3)  Development  of  cost-effiective 
techniques  to  foster  the  capacity  of 
providers,  educators,  and  families  to 
prevent  or  respond  to  challenging 
behavior;  and 

(4)  Assessment  of  the  potential  role  of 
technology  in  promoting  personal 
development  and  adaptation  in 
community  settings. 

Research  on  Personal  Assistance 
Services 

It  is  important  to  test  hypotheses 
about  the  role  of  personal  assistance 
services  (PAS)  in  promoting  community 
integration,  return  to  work,  health 
maintenance,  and  conversely,  in  saving 
health  care  and  institutionalization 
dollars.  The  relative  value  of  different 
PAS  systems  for  disabled  individuals  of 
varying  ages,  disability  types,  ethnic 
groups,  and  personal  independence 
goals  is  unknown.  Although  research 
has  demonstrated  the  impact  of 
consumer-directed  PAS  models  on 
consumer  satisfaction,  the  relationship 
of  satisfaction  to  quality  of  life  and  other 
outcomes  measures  needs  further 
explication.  Specific  research  priorities 
include: 


(1)  Evaluation  of  the  quaUty-of-life 
and  cost-effectiveness  outcomes  of 
consumer-directed  services; 

(2)  Analysis  of  the  impact  of  PAS  on 
participation  in  employment;  and 

(3)  Evaluation  of  the  impact  of 
assistive  technology  on  need  for  and  use 
of  personal  assistance  services. 

Research  on  Social  Roles 

Public  policy  research  is  needed  to 
examine  how  rules  and  regulations  of 
public  programs  affiact  achievement  of 
desired  roles  by  people  with  disabilities. 
Marriage,  parenthood,  and  employment 
are  among  the  social  roles  that  are  often 
discouraged  by  legislation,  regulations, 
pohcies,  and  practices.  Specific  research 
priorities  include: 

(1)  Investigation  and  documentation 
of  the  ways  in  which  Federal.  State,  and 
local  legislation,  regulations,  policies, 
and  practices  impact  on  social  role 
performance  of  persons  with 
disabilities;  and 

(2)  Identification  and  evaluation  of 
tools  to  assist  persons  with  disabilities 
in  fulfilling  their  social  roles. 

Research  on  Social  Integration  and  Self- 
Determination 

The  abilities  to  form  mutually 
rewarding  and  non-exploitative 
friendships,  to  recognize  and  express 
personal  preferences,  to  evaluate 
options  and  make  dedsioos.  to  advocate 
for  oneself,  and  to  adapt  to  changes  in 
circtimstances  are  attributes  that 
contribute  significantly  to  independent 
living  and  community  integration. 
Specific  research  priorities  include: 

(1)  Identification  and  evaluation  of 
service  delivery  models  that  incorporate 
individual  choice  and  consumer  control 
into  strategies  for  achieving  social 
integration  and  self-determination; 

(2)  Development  of  measures  to  . 
evaluate  independent  living  and 
commimity  integration  in  terms  of 
inclusion,  social  integration,  and  self- 
determination;  and 

(3)  Assessment  of  the  prevalence  of 
abuse  and  violence  in  community 
settings  and  development  of  strategies  to 
minimize  their  occurrence. 

Research  on  Management  Tools  for 
Centers  for  Independent  Living 

NIDRR  has  previously  funded 
research  on  effective  management 
strategies  for  centers  for  independent 
living.  Continued  research  in  this  area 
will  evaluate  the  effectiveness  of  current 
systems  and  address  the  challenges  to 
these  centers  in  their  expanding  roles. 
Specific  research  priorities  include: 

(1)  Development  of  strategies  for 
centers  for  independent  living  to 
succeed  in  their  roles  with  State 
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rehabilitation  agencies,  and  other 
agencies  and  groups  concerned  vtrith 
independent  living; 

(2)  Development  and  evaluation  of 
strategies  for  centers  for  independent 
living  to  design  and  adapt  programs  that 
address  the  changing  nature  of  the 
disability  population;  and 

(3)  Development  and  evaluation  of 
strategies  for  centers  for  independent 
living  to  respond  to  increased  emphasis 
on  ADA  issues,  such  as  accommodation, 
accessibility,  and  universal  design;  and 

(4)  Investigation  of  applications  of 
new  information  technologies  in 
management  of  centers  for  independent 
living. 

Research  to  facilitate  community 
integration  and  independent  living  will 
focus  on  strategies  to  make 
communities,  social  systems,  public 
policies,  and  the  built  environment 
more  accessible  to  persons  with 
disabilities  and  more  supportive  of  their 
independence  and  participation.  In  the 
new  paradigm  scenario,  the  emphasis 
will  be  on  supports  rather  than  services, 
the  managers  of  support  systems  will 
increasingly  be  persons  with  disabilities 
themselves,  and  services  originally 
designed  for  appUcation  in  institutions 
will  be  adapted  for  use  in  the  general 
commimity. 

Chapter  7:  Associated  Disability 
Research  Areas 

"I  make  no  claim,  as  other  people 
with  a  disability  might,  that  the  essence 
of  what  I  experience  is  inherently 
tmcommtmicable  to  the  able-bodied 
world.  I  do  not  believe  that  there  is 
anything  in  the  nature  of  having  a 
disease  or  disability  that  makes  it 
unsharable  or  even  imtellable"  (Irving 
Zola,  1935-1994). 

Several  important  issue  areas  cut 
across  the  four  research  areas — 
Employment,  Health  and  Function. 
Technology  for  Access  and  Function, 
and  Independent  Living  and 
Community  Integration — described  in 
the  earUer  part  of  this  section.  Disability 
statistics,  disability  outcomes  measures. 
Disability  Studies,  rehabilitation 
science,  and  disability  policy  research 
are  all  integral  to  successful  completion 
of  a  comprehensive  agenda  in  disability 
and  rehabilitation  research.  NIDRR  will 
fund  research  efforts  in  each  of  these 
areas  during  the  next  five  years  to 
enhance  NDDRR's  overall  research 
program  and  contribute  to  NIDRR's 
achieving  its  goals  of  helping  people 
with  disabilities  attain  maximal 
independence.  Priorities  for  each 
research  area  are  discussed  below. 


Disability  Statistics 

NIDRR  has  several  purposes  in 
advancing  work  in  disability  statistics. 
First,  it  is  important  to  maximize  the 
usefulness  of  data  currently  collected  in 
reliable  national  data  sets.  Second,  it  is 
important  to  encourage  the  creation  and 
analysis  of  research  databases,  including 
meta-analyses  focused  on  problems 
such  as  employment  rates  or  utilization 
of  health  care  or  social  services.  Third, 
NIDRR  seeks  to  understand  the 
composition  of  a  possible  emerging 
universe  of  disability  created  by  new 
disabilities  or  socioeconomic  variations 
in  the  distribution  of  existing 
disabilities.  These  changing  areas  have 
implications  for  both  public  health  and 
rehabilitation.  Fourth,  NIDRR  wants  to 
assist  in  providing  input  to  the 
formulation  of  national  disability 
statistics  policy,  including  the 
incorporation  of  measures  relevant  to 
the  new  paradigm  of  disability.  Finally, 
NIDRR  recognizes  the  need  for  surveys 
to  be  conducted  in  accessible  formats, 
and  for  disability  demographic  and 
statistical  data  to  be  readily  available  to 
a  wide  range  of  audiences. 

Data  about  the  incidence,  prevalence, 
and  distribution  of  disability  and  the 
characteristics  and  experiences  of 
disabled  persons,  are  critical  to 
planning  research  and  services, 
evaluating  programs,  and  formulating 
public  policy.  These  data  may  be 
generated  by  diverse  sources  such  as 
national  population  surveys,  program 
data  collection  on  participants,  and 
researcher-compiled  data  sets  relevant 
to  specific  research  areas.  Other,  less 
prominent  sources  include  State  and 
local  surveys,  advocacy  organization 
data,  and  market  research  data. 

Existing  data  resources  are  of  varying 
degrees  of  completeness  and  quality, 
and  are  not  sufficiently  comprehensive 
in  scope  or  perspective.  None  takes  into 
account  the  new  paradigm  of  disability 
which  examines  the  interaction  between 
the  individual  and  the  environment, 
and  requires  measures  of  environmental 
as  well  as  individual  factors  that 
contribute  to  disabiUty.  NIDRR  has 
taken  a  lead  role  in  elucidating  the 
connection  between  impairment  and  the 
supports  or  limitations  imposed  by  the 
built  and  social  environments,  and  vtrill 
initiate  the  process  of  developing  new 
survey  measures  to  define  disability 
accurately  and  reliably  in  the  context  of 
both  individual  and  environmental 
factors. 

Research  Priorities  for  Disability 
Statistics 

NIDRR  will  continue  to  support  the 
secondary  analysis  of  major  national 


data  sets,  especially  the  Disability 
Supplement  to  the  National  Health 
Interview  Survey,  identifying 
information  and  connections  not 
considered  by  the  survey  sponsors. 
NIDRR's  oth^  focus  will  be  the 
-refinement  of  the  disability  data  effort  to 
reflect  new  paradigm  concepts.  Specific 
research  priorities  include: 

(1)  The  elucidation  of  saUent  issues  or 
the  stimulation  of  further  research 
questions  through  meta-analyses; 

(2)  Development  and  evaluation  of 
state-of-the  art  measurement  tools  that 
will  assess  the  complex  interactions 
between  impairment  and  environment; 

(3)  Development  and  evaluation  of 
strategies  to  ensure  that  disability 
statistics  accurately  captiue  information 
on  imderrepresented  minorities  and 
emergent  disabihties; 

(4)  Development  and  evaluation  of 
methods  for  ensuring  the  dissemination 
of  disabiUty  statistical  data  to  diverse 
audiences:  and 

(5)  Development  and  testing  of 
accessible  survey  instruments  and 
■protocols. 

Disability  Outcomes  Measures 

The  importance  of  demonstrating 
outcomes  across  service  settings, 
programs,  and  research  efforts  cannot  be 
overemphasized,  given  resource 
allocation  issues  and  concerns  about 
value  that  operate  at  every  level  of  our 
society.  Demonstrating  outcomes  is  an 
integral  part  of  NIDRR's  research  agenda 
now  and  in  the  future.  For  purposes  of 
disctission,  several  categories  of 
outcome  measures  are  presented.  In 
practice,  however,  these  measures  may 
not  be  mutually  exclusive. 

One  area  in  which  significant  prior 
work  on  outcomes  measures  has 
occurred  is  medical  rehabilitation.  A 
number  of  measures  have  been 
developed  and  integrated  into  service 
delivery  and  research  settings.  Examples 
of  these  measures  include  impairment 
specific  measures  such  as  the  NIH 
Stroke  Scale,  disability  measures  like 
the  Functional  Independence  Measure, 
(FIM),  and  measures  of  handicap  such 
as  the  Craig  Hospital  Assessment  and 
Reporting  Technique  (CHART).  Many  of 
these  measures,  however,  have  been 
validated  narrowly  and  are  not 
applicable  across  disability  grouf>s. 
Some  were  developed  for  hospital 
settings  and  require  revisitm  for  use  in 
post-acute  programs  or  in  community 
settings.  The  new  focus  on  long-term 
outcomes  requires  measures  that  can 
document  changes  over  time.  Use  of  an 
outcomes-based  approach  also  has 
ramifications  for  sample  design,  in 
terms  of  identifying  homogeneous 
groups  of  consimiers  for  comparison 
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and  using  effective  risk-adjustment 
methodologies.  New  managed  care 
approaches  have  resulted  in  demands 
by  people  with  disabilities  for  outcomes 
monitoring  to  ensure  that  quality  care 
standards  are  met.  This  concern  for 
measurable  outcomes,  based  on  quality 
standards,  also  is  evident  in  the  payer 
community,  which  has  raised  questions 
about  evidence  of  the  efficacy  of 
treatments. 

Expanding  the  focus  of  outcomes 
research  to  incorporate  measures  of 
environment  and  accommodation  is 
critical  to  continued  implementation  of 
a  new  paradigm  of  disabiUty.  At  the 
present  time,  our  ability  to  describe  the 
interaction  of  individual  and 
environment  is  limited  by  a  lack  of 
validated  measures.  A  number  of 
conceptual  and  methodological 
concerns  must  be  addressed  in 
developing  such  measures.  Of  particular 
relevance  is  how  best  to  account  for  the 
impact  of  numerous  variables,  including 
environmental  factors,  that  impinge  on 
long-term  outcomes. 

Independence  and  community 
integration  have  been  identified  as 
overarching  NIDRR  goals,  and  NIDRR's 
research  initiatives  relate  directly  to 
supporting  achievement  of  these  goals. 
As  indicated  earlier,  some  measures  of 
community  integration  are  already  in 
use.  including  CHART  and  the 
Community  Integration  Questionnaire 
(CIQ).  These  measures,  developed  for 
specific  populations,  are  examples  of 
tools  that  might  be  refined  to  monitor 
and  compare  progress  toward  goals  of 
independence  and  community 
integration. 

Distinctly  related  to  functionally 
oriented  medical  outcomes  measures  are 
measures  of  quaUty  of  life.  These 
measures  are  conceptually  linked  to 
individual  values  about  living  with 
disability  and  include  the  impact  of 
rehabilitation  and  environmental 
barriers.  A  particular  challenge  in 
developing  these  measures  is  the 
qualitative  natiu«  of  individual 
valuation  of  life  quality  and  the 
difficulty  of  constructing  ways  of 
comparing  individual  perceptions. 

Research  Priorities  for  Disability 
Outcomes  Measures 

NIDRR  will  support  research  and 
development  activities  that  increase  the 
availability  of  measures  across  the  areas 
disciissed  in  this  section.  Specific 
research  priorities  include: 

(1)  Refinement  of  existing  measures  of 
medical  rehabilitation  effectiveness  to 
improve  assessment  of  functional  ability 
by  incorporating  environmental  factors; 

(2)  Development  and  evaluation  of 
measures  of  independence,  community 


integration,  and  quality  of  life, 
especially  measures  that  incorporate  the 
perspectives  of  persons  with  disability: 
and 

(3)  Development  of  measures  for  use 
in  outpatient  and  community-based 
settings. 

Disability  Studies 

The  field  of  disability  and 
rehabilitation  research  has  not  reached 
a  general  consensus  on  the  meaning  of 
the  term  "Disability  Studies."  NIDRR 
uses  the  term  generally  to  refer  to  the 
holistic  study  of  the  phenomenon  of 
disability  through  a  multidisciplinary 
approach  that  emphasizes  the 
perspectives  of  persons  with  disabilities 
and  regards  personal  experience  as 
valuable  data.  The  lOM.  in  Enabling 
America,  describes  Disability  Studies  as 
"the  examination  of  people  with 
disabling  conditions  and  cultural 
response  to  them  through  a  variety  of 
lenses,  including  •  *  *  economics, 
political  science,  religion,  law.  history, 
architecture,  urban  planning,  literatiire 
•  *   '"(log?,  p.  289).  NIDRR  believes 
that  Disability  Studies  is  a  natural 
complement  to  the  new  paradigm, 
emphasizing  study  of  the  complex 
relationship  between  various  aspects  of 
disability  and  society,  and  will  enhance 
the  methodologies  and  knowledge  base 
of  each  involved  scientific  discipline. 

In  this  respect,  the  content  of 
Disability  Studies  is  not  unlike  that  of 
other  area  studies,  such  as  Women's 
Studies.  African-American  Studies,  or 
geographic,  regional  or  ethnic  studies 
(e.g..  Middle  &kstem  Studies  or  Islamic 
Studies).  All  of  these  areas  of  study 
require  the  convergence  of  theory, 
technique,  and  methodology  from  a 
range  of  disciplines  to  develop  an 
enhanced  understanding  of  a  complex 
phenomenon. 

Another  purpose  for  the  development 
of  any  area  of  studies  is  to  assure  that 
the  perspective  of  the  group  under  study 
is  reflected  in  the  methodology  and 
body  of  core  knowledge,  and  that 
individuals  beom  the  group  have  the 
opportunity  to  participate  in  the 
development  and  promulgation  of  the 
methodologies  and  the  curricula.  This 
also  can  be  expected  to  lead  to  an 
impact  on  core  disciplines,  specifically 
an  impact  that  requires  development  of 
theories  and  hypotheses  that  do  not 
ignore  the  subject  population.  For 
example.  Women's  Studies  have 
influenced  the  development  and 
legitimation  of  studies  of  the  sociology 
of  gender  within  a  disdpUne  that  30 
years  ago  relegated  the  study  of  women, 
when  they  were  studied  at  all.  to  home 
economics  or  family  relations. 
Economists  analyzing  poverty  now  must 


consider  the  particular  causes  and 
efi'ects  of  poverty  among  women  and  in 
ethnic  groups,  largely  due  to  the 
attention  and  legitimation  of  these 
subjects  by  the  "area  studies"  efforts. 
NIDRR  nas  three  basic  purposes  for 
supporting  a  program  of  Disability 
Studies.  First,  disability  and 
rehabilitation  research  needs  a  body  of 
knowledge  that  is  comprehensive  and 
holistic,  reflecting  a  range  of  disabiUty 
perspectives,  and  it  needs  a  larger  cadre 
of  researchers  and  policymakers  familiar 
with  that  knowledge  base.  Second,  the 
field  of  disability  and  rehabilitation 
research  needs  to  develop 
methodologies  and  influence  the 
theories  and  practices  of  a  range  of 
disciplines  in  order  to  ensure  their 
constructive  attention  to  the  issues 
related  to  disability,  thereby  enhancing 
the  scientific  endeavor.  Third, 
consistent  with  the  goals  of  the 
Rehabihtation  Act.  as  amended  in  1992, 
especially  its  principles  of  inclusion, 
integration,  and  independence.  NIDRR 
beUeves  it  is  important  to  reflect  the 
perspectives  of  individuals  with 
disabilities  in  studies  of  disability  and 
to  afford  increased  opportunity  for 
individuals  with  disabilities  to 
participate  in  the  development  of 
curricula  and  methodologies  to  study 
the  phenomenon  of  disability. 

Research  Priorities  for  Disabihty  Studies 

Specific  research  priorities  for 
Disability  Studies  include: 

(1)  Development  of  a  theoretical 
framework  for  conducting  Disability 
Studies  and  strategies  for  teaching 
Disability  Studies  at  various  academic 
and  non-academic  leveb; 

(2)  Compilation  of  information  about 
the  many  forms  of  extant  DisabiUty 
Studies,  including  academic  levels, 
disciplines  involved,  course  content, 
resources,  and  students:  and 

(3)  Exploration  of  the  feasibiUty  of 
developing  non-academic  courses  in 
Disability  Studies  that  will  EaciUtate  the 
study  of  the  experience,  history,  and 
culttue  of  disabiUty  .in  commimity- 
based  settings. 

Rehabihtation  Science 

Permeating  NIDRR's  research  agenda 
will  be  an  awareness  of  oppmitunities  to 
construct  and  test  a  theoretical 
framework  for  rehabiUtation  science.  As 
defined  in  the  1997  lOM  report. 
Enabling  America,  rehabiUtation  science 
is  a  study  of  function,  focusing  on  the 
processes  by  which  disabiUty  develops, 
and  the  factors  influencing  these 
processes.  Its  goals  are  to  contribute  to 
better  treatment  and  technology  for 
persons  with  disabilities.  RehabiUtation 
science  focuses  on  factors  that  lead  to 
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transitions  along  a  ccmtinuum  from 
underlying  pathology  to  functional 
independence,  including  impairment, 
functional  Umitation.  and  disabiUty.  In 
addition,  it  analyzes  physical, 
behavioral,  environmental,  and  societal 
factors  that  afiiact  movement  along  the 
continuum  (Brandt  &  Pope.  1997).  The 
field  of  rehabilitation  has  produced  a 
body  of  empirical  evidence  regarding 
function  and  interventions  to  improve 
function.  The  next  challenge  is  to  use 
this  evidence  to  produce  a  body  of 
scientific  and  engineering  theory  that 
can  be  appUed  to  the  development  of 
breakthroughs  in  functional  restoration 
techniques. 

Research  Priorities  for  RehabiUtation 
Science 

Specific  research  priorities  for 
rehabiUtation  science  include: 

(1)  Further  elucidation  of  the 
enabling-disabling  process;  and 

(2)  E]q>loration  oi  the  development 
and  appUcation  of  a  theoretical 
framework  for  rehabiUtation  science. 

DisabiUty  PoUcy 

PubUc  disabiUty  poUcy  broadly 
defines  the  participation  of  disabled 
persons  in  the  general  benefits  society 
provides  to  aU  citizens,  as  weU  as  the 
parameters  of  disabiUty-specific 
benefits.  PubUc  poUcy  has  more 
significance  for  people  with  disabiUties 
and  their  CamiUes  than  for  many 
segments  of  the  population.  Tliis 
difibrential  impact  stems,  in  part,  from 
the  fact  that  people  with  disabiUties 
must  interface  with  so  many  diffarent 
components  of  pubUc  poUcy  systems, 
many  of  which  are  conflicting  or 
inconsistent,  such  as  employment  goals 
and  requirements  for  income  assistance 
programs.  The  larger  public  {wUcy 
context  for  disability  and  rehabiUtation 
research  reflects  interlinking  service 
deUvery  systems  in  which  changes  in 
one  system  often  have  substantial 
impact  on  others.  The  dilemma  for 
disabiUty  and  rehabiUtation  poUcy  is 
that  the  various  systems  are  not 
mutuaUy  reinforcing. 

llie  lack  of  mutual  reinforcement 
stems  from  four  factors.  First.  poUcy 
goals  may  be,  to  some  degree,  mutually 
exclusive:  that  is,  poUdes  designed  to 
emphasize  one  goal  may  be 
implemented  only  at  the  expense  of 
other  goals.  Second,  different  poUdes 
are  governed  by  different  and 
conflicting  assimiptions  about  disabiUty 
and  the  role  of  people  with  disabiUties 
in  American  society.  Third,  some 
service  systems  lack  integration  with 
other  systems  and  programs  needed  to 
promote  continuity  between  different 
parts  of  people's  Uves.  Fourth.  disabiUty 


has  been  largely  ignored  in  national 
science  and  technology  poUcy.  Thus, 
underlying  confUcts  may  exist  and 
result  in  unintended  disincentives  to 
work  and  independence. 

At  the  systems  and  sodetal  levels,  the 
potential  impact  of  poUcy  initiatives  on 
persons  with  disabiUties  may  be  even 
more  significant,  although  more  likely 
to  go  imrecognized.  The  impact  of 
telecommunications,  the  built 
MivirtMmient,  health  care,  and  labor 
market  poUdes  have  been  discussed  in 
this  Plan. 

Research  Priorities  for  DisabiUty  PoUcy 

DisabiUty  poUcy  research  should 
examine  issues  th^t  are  national  in 
scope  and  that  represent  intersections  of 
pubUc  interest.  Such  research  should 
use  national  data  sets,  where  possible, 
to  determine  the  impacts  of  poUcy 
decisions  on  persons  with  disabiUties. 
Spedfic  research  priorities  include  but 
are  not  limited  to: 

(1)  Analysis  of  how  the  bimdUng  of 
income  supports  with  other  benefits, 
including  health  insiuance  and  other  in- 
kind  assistance  such  as  housing 
subsidies  or  food  stamps,  affects 
individual  decisions  to  seek  or  continue 
employment: 

(2)  Evaluation  of  the  impact  of 
changing  socnal  poUdes  toward 
parenting,  personal  assistance  services, 
tax  deductions,  or  education,  among 
other  fadors; 

(3)  Analysis  of  the  impad  of  welfare- 
to-work  initiatives  on  the  weU-being  of 
perscHis  with  disabiUties  or  their 
famiUes; 

(4)  Evaluation  of  the  impad  of 
macroeconomic  issues,  such  as 
rhanging  labor  foice  requirements,  on 
employment  opportunities  of  persons 
with  (UsabiUties; 

(5)  Evaluation  of  the  impad  of 
legislation  and  poUcy  on  employers, 
professional  service  providers,  sodal 
service  agendes.  and  direct  support 
workers  in  terms  of  their  partidpation 
in  employing,  serving,  or  working  for 
disabled  persons; 

(6)  Investigation  and  evaluation  of  the 
relevance  of  framewoiiLs  for  disabiUty 
research,  induding  but  not  limited  to 
research  on  the  role  of  market  forces 
(balancing  supply  and  demand)  on 
disabiUty  poUcy: 

(7)  Investigation  of  the  impad  of 
national  telecommunications  and 
information  technology  poUcy  on  the 
access  of  persons  with  disabiUties  to 
related  education,  woric,  and  other 
opporttmities:  and 

(8)  Examination  of  the  impad  of 
national  housing  poUcy  and  building 
codes  on  the  Uving  environments  and 


housing  choices  of  persons  writh 
disabiUties  and  their  famiUes. 
Related  disabiUty  research 
emphasizes  knowledge  areas  that  are 
cross-cutting  and  essential  to  the 
support  and  refinement  of  disabiUty 
resrarch  generaUy.  The  common  thieme 
linking  disabiUty  statistics,  outcomes 
measures.  DisabiUty  Studies. 
rehabiUtation  sdence,  and  disabiUty 
poUcy  is  that  they  all  provide  essential 
frameworks  and  building  blocks  that 
enable  the  disabiUty  research  enterprise 
to  thrive  and  to  address  important 
issues  in  meaningful  ways. 

Chapter  8:  Knowledge  Dissemination  &■ 
Utilization 

"Our  missirai  at  the  Office  of  Special 
Education  and  RehabiUtative  Services  is 
to  ensure  that  people  with  disabiUties 
beccNne  fuUy  integrated  and 
partidpating  members  of  sodety. 
Dissemination  and  utilization  are  the 
tools  through  which  we  do  this"  (Judith 
E.  Heumann.  OSERS  Assistant 
Secretary). 

Overview 

Effective  dissemination  and  use  of 
disabiUty  and  rehabiUtation  research  are 
critical  to  NIDRR's  mission.  Research 
finHingK  can  Only  improve  the  quaUty  of 
Ufa  of  people  vnth  disabiUties  and 
further  their  fuU  inclusion  into  sodety 
if  they  are  available  to.  known  by.  and 
accessible  to  aU  potential  users.  NIIHiR 
supports  a  strong  dissemination  and 
utilization  program  that  reaches  its 
many  constituendes:  research  sdentists, 
people  with  disabiUties.  their  famiUes. 
service  providers,  poUcymakers, 
educators,  human  resource  developers, 
advocates,  entities  covered  by  the  ADA, 
and  others.  In  carrying  out  this  mission. 
NIDRR's  challenge  is  to  reach  diverse 
and  rhunging  populations;  to  present   . 
research  results  in  many  different  and 
accessible  formats;  and  to  use 
technology  appropriately. 

The  Rehabilitation  Ad's  1992 
amendments  induded  language 
requiring  NIDRR  to  ensure  the 
widespread  distribution,  in  usable 
formats,  of  practical  sdentific  and 
technological  informatim  generated  by 
research,  demonstration  projects.       — 
training,  and  related  activities.  In 
addition.  NIDRR's  responsibiUties  were 
amended  to  emphasize  wide 
dissemination  of  educational  materials 
and  research  results  to  individuals  with 
disabiUties.  espedally  those  who  are 
members  of  minority  groups  or  of 
unserved  or  underserved  groups,  in 
addition,  the  statute  requires 
RehabiUution  Research  and  Training 
Centers  (RRTCs)  to  serve  as  information 
and  n»rhnirj>l  assistance  resources  to 


57214 


Federal  Register /Vol.  63.  No.  206 /Monday.  October  26,  1998 /Notices 


providers,  individuals  with  disabilities, 
and  others  through  workshops, 
conferences,  and  public  education 
programs.  Rehabilitation  Engineering 
Research  Centers  (RERCs)  are  required 
to  disseminate  innovative  ways  of 
applying  advanced  technology  and  to 
cooperate  with  Tech  Act  projects  to 
provide  information  to  individuals  with 
disabilities  to  increase  their  awareness 
of  options  and  benefits  from  assistive 
technology. 

Effective  dissemination  employs 
multiple  channels  and  techniques  of 
communication  to  reach  intended  users. 
This  chapter  addresses  strategies  and 
techniques  to  disseminate  information 
to  a  wide  range  Oi  target  audiences  and 
to  promote  the  utilization  of  this 
information.  These  strategies  take  into 
account  a  range  of  uses — conceptual  or 
practical,  total  or  partial,  converted  or 
reinvented.  The  strategies  also 
incorporate  innovative  technologies  to 
enhance  direct  access  by  diverse  groups. 
Additionally,  this  chapter  outlines 
NIDRR's  proposed  research  agenda  for 
dissemination  and  utilization  activities. 

The  Knowledge  Cycle — The  Role  of 
Dissemination  and  Utilization 

The  components  of  the  knowledge 
cycle  are  knowledge  creation, 
knowledge  dissemination,  and 
knowledge  utilization.  The  concept  of 
the  cycle  impUes  continuous  interaction 
among  its  parts.  At  NIORR.  knowledge 
creation  results  from  funded  research 
and  training  programs,  and  staff 
activities.  The  challenge  of  NIDRR's 
dissemination  and  utilization  activities 
involves  transferring  this  knowledge, 
targeted  to  specific  user  populations,  to 
improve  the  lives  of  persons  with 
disabilities. 

Effective  dissemination  requires 
understanding  that  communication 
channels  are  continually  expanding  and 
range  from  personal  communications  to 
mass  media  (e.g.,  print,  radio,  television, 
the  emerging  information 
superhighway,  and  the  merging  of  these 
and  other  communications 
technologies).  To  choose  the  most 
effective  communication  strategy,  it  is 
helpful  to  identify  clearly  the  intended 
audience  (e.g.,  scientists,  service 
providers,  persons  with  disabilities),  the 
context  for  use  (e.g..  home,  work, 
community),  and  the  characteristics  of 
the  information  to  be  disseminated  (e.g., 
type,  use,  relative  advantage, 
compatibility,  complexity). 

Knowledge  utilization  activities  focus 
on  ways  to  facilitate  use  of  research 
results,  new  technologies,  and  efiiective 
practices  or  programs.  To  be  used, 
knowledge  must  relate  to  a  perceived 
need,  must  be  understandable,  and  must 


be  timely.  Thus,  awareness  of  potential 
uses  for  the  information  should 
influence  research  design  and  materials 
development,  keeping  in  mind  that 
flexibility  is  important  because  there 
may  be  unanticipated  audiences  for  the 
material.  Selecting  dissemination 
strategies  that  relay  information  quickly 
is  equally  important. 

The  Changing  Environment  for 
Dissemination 

The  environment  in  which 
dissemination  and  utilization  strategies 
operate  is  being  affected  by  a  number  of 
changes,  including  technological 
innovation,  changing  etiology  of 
disability,  and  an  increased  emphasis 
on  the  individual's  interaction  with  the 
physical  and  social  universe.  These 
changes  must  be  factored  into  future 
dissemination  and  utilization 
approaches. 

As  Paisley  notes,  "Many  of  the 
problems  that  challenge  knowledge 
utilization  have  changed  little  since  the 
1960s  and  1970s;  however,  the 
communications  environment  of 
knowledge  utilization  has  changed 
dramatically  (as  cited  in  Southwest 
Educational  Development  Laboratory, 
1996)."  Consumer  demand  for  direct 
and  rapid  access  to  information,  and  the 
technological  capacity  to  disseminate 
information  simultaneously  and 
inexpensively  to  mass  audiences 
through  electronic  media,  such  as  the 
World  Wide  Web,  are  changing 
dissemination  and  utilization  strategies. 
The  Internet,  a  beginning  step  in  the 
creation  of  the  glc^>al  information 
superhighway,  is  open  to  anyone  with  a 
computer,  modem,  and  telephone.  The 
number,  sophistication,  and 
accessibility  of  Internet  sites  serving  the 
information  needs  of  people  with 
disabilities  are  increasing  rapidly.  These 
innovations  permit  NIDRR  projects  and 
centers  to  communicate  more  easily 
with  larger  numbers  of  targeted  users  at 
all  phases  of  the  research  process; 
however,  this  proliferation  raises 
difficult  questions  about  equity,  access, 
and  efliectiveness  (Southwest 
Educational  Development  Laboratory. 
1996.  p.  8). 

Changes  in  the  prevalence  and 
distribution  of  disabilities  are 
influencing  NIDRR's  research.  An 
emerging  universe  of  disabiUty. 
incorporating  disability  related  to 
underlying  social  and  environmental 
conditions  such  as  poverty,  isolation, 
and  aging,  has  created  new  disabilities 
and  new  targets  for  dissemination  of 
research  findings. 

Finally,  the  importance  of  an 
ecological  science  model  that  focuses  on 
relationships  and  interactions  that 


influence,  and  are  influenced  by.  the 
environment  of  an  individual, 
organization,  or  commimity  is  receiving 
increased  recognition.  Research  affects 
society;  society,  in  turn,  affects  what  is 
studied  and  how  it  is  studied.  NIDRR 
supports  research  that  is  issue-based 
and  flexible  to  facilitate  timely 
responses  to  environmental  changes  and 
timely  contributions  to  society. 

Dissemination/Utilization  Strategies  for 
the  Future 

In  response  to  the  needs  of 
constituencies  and  to  the  changing 
physical  and  social  environment,  future 
dissemination  said  utilization  strategies 
must  build  upon  successful  past 
strategies,  while  capitalizing  on  the 
potential  of  electronic  media  and  other 
telecommunications  innovations.  These 
strategies  must  provide  accessible 
formats  for  new  population  groups  and 
for  individuals  %vith  cognitive  or 
sensory  disabilities.  To  be  successful, 
NIDRR  grantees  need  assistance  with 
early  integration  of  dissemination  and 
utilization  features  into  research 
projects.  Efforts  will  continue  to 
increase  the  capacity  of  consumers  to 
access  and  use  research-based 
information.  Finally,  NIDRR  will 
support  research  that  will  determine 
effective  dissemination  methods  and 
evaluation  techniques. 

In  the  section  that  follows,  a  number 
of  dissemination  and  utiUzation 
activities  are  proposed.  These  proposed 
activities  reflect  NIDRR's  concerns 
about  the  importance  of  dissemination 
in  making  research  usable  to  its 
constituencies. 

Dissemination  of  Research  Findings 

NIDRR,  in  order  to  enhance 
dissemination  of  research,  will 
undertake  a  number  of  activities, 
including  a  national  information  center, 
creating  databases,  developing 
consumer  partners,  providing 
specialized  assistance  to  grantees,  using 
electronic  media,  targeting  new 
audiences,  and  evaluating 
dissemination  methods. 

Establishing  a  National  Information 
Center 

NIDRR  will  establish  a  national 
dissemination  center  to  address  long- 
term  dissemination  and  utilization 
objectives  for  individuals,  groups,  and 
communities  representing  diverse 
geographic,  multicultural,  and  socio- 
economic populations.  T)iis  center  will 
provide  technical  assistance  to  grantees 
in  improving  their  dissemination 
activities;  conduct  selected  national 
dissemination  projects;  and  serve  as  a 
resource  on  dissemination  theory,  new 
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techniques,  and  evaluations  of 
dissemination  strategies.  The  center  will 
maintain  a  web  site  and  will  woric  with 
groups  of  NIDRR  grantees — for  example, 
the  Model  Projects  for  Spinal  Cord 
Injury — to  develop  accessible,  special- 
focus  web  sites.  In  addition,  the  center 
will: 

(1)  Publish  research  findings  in 
refereed  journals  for  the  academic 
community; 

(2)  Translate  complex  research 
findings  into  accessible  language  and 
format,  in  consumer-oriented 
publications; 

(3)  Maintain  a  library  and  information 
center,  such  as  the  National 
Rehabilitation  Information  Center 
(NARIC).  with  archival  and 
bibliographic  retrieval  capacity;  and 

(4)  Determine  markets  for  NIDRR- 
funded  research  products  and 
appropriate  strategies  for  reaching  these 
markets. 

Using  Databases  and  Key 
Publications.  To  support  knowledge 
dissemination  and  extend  the 
availability  of  research  products.  NIDRR 
will: 

(1)  Maintain  a  database  of  assistive 
technology  products,  such  as 
ABLEDATA.  that  is  accessible  to 
consumers  and  service  providers,  and  is 
available  on  the  Internet; 

(2)  Make  key  publications,  such  as 
NIDRR's  Program  Directory  and 
Compendia  of  Research  products, 
available  on  the  Internet;  and 

(3)  Establish  a  management  database 
to  track  dissemination  activities  and  to 
identify  research  results  suitable  for 
further  dissemination. 

Developing  Consiuner  Partnerships 

To  enlist  the  target  populations  in 
ensuring  that  disseminated  research 
findings  are  relevant,  accessible,  and 
useful.  NIDRR  will: 

(1)  Explore  the  potential  for 
developing  partnerships  with 
independent  living  centers  and  State 
Vocational  Rehabilitation  agencies  to 
identify,  repackage,  and  market 
information  specific  to  their  needs; 

(2)  Provide  technical  assistance  to 
community  organizations  or  public 
agencies  to  facilitate  the  adaptation  of 
research  findings  into  practical  use;  and 

(3)  Provide  technical  assistance  and 
training  to  consumers  and  consumer 
organizations  on  accessing,  interpreting, 
and  using  new  information,  including 
training  on  use  of  electronic  information 
sites  and  on  providing  feedback  to  the 
research  process. 

Providing  Specialized  Assistance  To 
Grantees  In  Their  Dissemination  Roles 

NIDRR  Centers  and  other  grantees  are 
important  information  resources;  and.  to 


enhance  their  productivity  in 
disseminating  the  results  of  their 
research.  NIDRR  will: 

(1)  Promote  the  publication  of 
research  findings  in  scientific  journals 
and  in  consumer-oriented  publications; 

(2)  Provide  technical  assistance  for 
"translation"  and  marketing; 

(3)  Develop  inter-center  and  inter- 
project  linkages  for  routine 
communication  and  sharing  of 
information; 

(4)  Assure  timely  availability  of 
research  findings  and  products  in  usable 
form  for  targeted  user  groups;  and 

(5)  Provioe  technical  assistance  on 
dissemination  and  utilization  processes 
to  constituency  groups. 

Using  Electronic  Media  and 
Telecommunications 

Exciting  developments  in  information 
technology  greatly  enhance  the 
possibility  of  reaching  more  research 
information  users  in  efficient  and 
effective  ways,  and  to  capitalize  on  this 
potential.  NIDRR  will: 

(1)  Explore  the  feasibiUty  of  an  Online 
Disability  News  Service,  focusing  on 
government-funded  research  data; 
funding  opportimities;  updates  fit>m  the 
legislative,  judicial,  and  executive 
branches  of  government;  awards; 
achievements;  current  issues;  and 
problem  solving  attempts; 

(2)  Initiate  activities  to  improve  the 
portrayal  of  individuals  with  disabilities 
in  the  media,  including  specialized 
media  efforts  directed  toward  the 
Nation's  youth  or  diverse  cultural 
groups; 

(3)  Examine  the  role  of  distance 
learning  approaches  in  dissemination; 

(4)  E)q>lore  communications  strategies 
for  effective  Internet  searches  for 
disability-related  information,  including 
directories  of  sites  and  a  thesaurus  of 
key  words;  and 

(5)  Provide  technical  assistance  and 
training  to  consumers  and  consumer 
organizations  on  accessing,  interpreting, 
and  using  new  information,  including 
training  on  use  of  electronic  information 
sites.  Emphasize  ways  to  increase  the 
skills  and  access  of  elderly  and  minority 
consumers  to  the  Internet  and  other 
electronic  media. 

Reaching  Out  to  New  Audiences 

The  changing  nature  of  disabilify.and 
of  the  disabled  population  require 
thoughtful  efforts  to  reach  new 
audiences.  To  facilitate  these  efforts, 
NIDRR  will: 

(1)  Ensure  the  accessibility — both  in 
format  and  content — of  all  products 
disseminated  by  NIDRR  and  its  grantees. 
This  may  include  the  use  of  alternate 
formats  (e.g..  Braille.  large  print. 


audiotape,  captioned  videos)  or  the  use 
of  language  appropriate  for  persons  with 
cognitive  impairments  or  who  are  non- 
English  speaking; 

(2)  Improve  dissemination  of 
information  &t>m  NIDRR-funded 
projects  to  consumer  audiences  of 
culturally  diverse  backgrounds  as  well 
as  elderly  people,  newly  disabled 
individiials,  and  other  people  with 
disabihties  who  may  not  be  reached  by 
traditional  dissemination  methods; 

(3)  Target  general  audiences  that 
influence  the  opportunities  available  to 
persons  with  disabilities.  These  general 
audiences  include  employers, 
manufacturers,  educators  at  all  levels, 
economic  development  and  planning 
personnel,  service  establishments,  the 
media,  and  policymakers  at  local.  State, 
and  national  levels;  and 

(4)  Explore  ways  to  involve  people 
with  dis^ilities  in  all  aspects  of  the 
research  cycle. 

Evaluation  of  Dissemination  Methods 

Finally,  while  commercial  media 
efforts  are  regularly  evaluated,  littie  has 
Iwen  done  to  assess  the  effectiveness  of 
research  dissemination  strategies  in  the 
disability  field.  Given  the  central 
importance  of  dissemination  to  its  broad 
constituency.  NIDRR  will: 

(1)  Conduct  projects  to  advance 
theories  in  dissemination  and 
utilization  and  to  evaluate  the 
application  of  the  various  dissemination 
and  utilization  approaches;  and 

(2)  Test  methods  for  measuring  the 
utilization  and  impact  of  research 
results  for  different  target  audiences. 

Chapter  9:  Capacity  Building  for 
Rehabilitation  Research  and  Training 

Overview 

To  ensure  that  research  improves  the 
lives  of  individuals  with  disabilities, 
NIDRR  will  support  efforts  to  enhance 
the  capacity  of  the  field  to  conduct 
research  that  is  scientifically  excellent 
and  relevant  to  the  concerns  of  disabled 
individuals,  service  providers  and  the 
science  community.  This  research  will 
be  based  in  the  contextual  paradigm  of 
disabiUty,  emphasizing  cross- 
disciplinary  efforts  and  participatory 
research  that  take  into  account  trends  in 
science  and  society,  and  that  are 
reflective  of  disability  culture.  Capacity 
building  involves  training  those  who 
participate  in  all  aspects  of  the 
disability  research  field,  including 
scientists,  service  providers,  and 
consumers.  While  NIDRR's  programs 
have  made  significant  contributions  to 
creating  the  disabiUty  and  rehabiUtation 
research  capabiUty  that  exists  in  our 
Nation  today,  it  wiU  l>e  necessary  to 
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rafociis  the  content,  and,  to  some  extent, 
the  structvire  of  those  programs  to  meet 
the  emerging  needs  of  science  and 
consumers.  NIDRR  will  make  creative 
use  of  funding  mechanisms  to  meet 
these  challenges. 

Priorities  in  Capacity  Building 

isflDRR  interprets  its  capacity-building 
responsibilities  as  multifaceted. 
NIDRR's  principal  statutory  mandate  for 
training  is  to  support  advanced 
instruction  for  researchers  and  service 
providers.  NIDRR  also  has  an  implied 
mandate,  strengthened  in  the  1992 
Amendments,  to  train  consumers  in  the 
applications  of  new  research  knowledge 
and  in  the  uses  of  assistive  technology. 
To  advance  the  disability  and 
rehabilitation  field,  NIDRR  will  expand 
the  scope  of  its  capacity-building  ' 
activities  to: 

(1)  Raise  the  level  of  rigorous 
qualitative  and  quantitative  research 
and  increase  the  use  of  state-of-the-art 
methodologies  by  providing  advanced 
training  in  disability-related  research  for 
scientists,  including  those  with 
disabilities  and  those  firom  minority 
backgrounds: 

(2)  Train  rehabilitation  practitioners 
in  the  application  of  research-generated 
knowledge  and  new  techniques; 

(3)  Develop  the  capacity  of 
researchers  to  conduct  research  that 
explicates  disability  as  a  contextual 
phenomenon; 

(4)  Prepare  researchers  to  conduct 
Disability  Studies  that  are  holistic, 
interdisciplinary,  and  cognizant  of  the 
cultural  context  of  disability: 

(5)  Develop  the  capacity  of 
researchera  to  conduct  studies  in  new 
settings,  (e.g.,  homes,  work  places, 
schools,  recreational  facilities, 
community-based  organizations);  and 

(6)  Train  consumers,  family  membere, 
and  advocates  in  the  use  of  research 
findings,  in  part  to  facilitate 
participatory  research  efforts. 

Additional  information  on  each  of 
these  priority  areas  is  provided  in  the 
following  sections. 

Training  for  Advanced  Research  Studies 

It  is  crucial  to  NIDRR's  mission  that 
research  in  disabiUty  and  rehabilitation 
reflect  sound  science  practices,  using 
rigorous  qualitative  and  quantitative 
methods.  Adherence  to  sound 
methodology  and  research  design 
strengthens  the  credibility  of  NIDRR's 
research  and,  consequently,  the  ability 
of  NIDRR's  constituencies  to  use  the 
research  findings  in  advocacy,  service 
delivery,  and  poUcymaking.  To  this  end, 
NIDRR  will  increase  its  emphasis  on 
scientific  rigor  in  generating  research 
agendas  and  in  reviewing  research 


applications.  Scientific  rigor  may 
encompass  methodolosiail  approaches 
such  as  controlled  stumes.  longitudinal 
studies,  or  increased  sample  size. 
Constructing  carefully  defined 
hypotheses  tied  to  theory  is  an 
important  element  in  improving 
research  methods.  For  qualitative 
research  efforts,  rigor  includes  strict 
adherence  to  analytical  frameworks, 
improved  data  collection  methods,  and 
careful  selection  of  subjects. 

The  capability  to  conduct  first-rate 
research  depends  on  several  Cacton:  a 
commitment  to  learning  the  multiple 
skills  required  for  designing  scientific 
studies,  selecting  appropriate  research 
methods,  analyzing  data,  and 
interpreting  findings.  NIDRR  will 
continue  its  support  of  research  training 
initiatives,  including  those  that  target 
research  training  opportunities  for 
minorities  and  persons  with  disabilities. 
This  training  focus  reflects  NIDRR's 
conunitment  to  participatory  research 
methods  that  enhance  the  relevance  of 
research  findings. 

Training  in  Application  of  Research 
Findings 

NIDRR  Rehabilitation  Research  and 
Training  Centere  (RRTCs)  will  advance 
further  the  statutory  requirement  to 
train  service  providers  in  application  of 
research  findings  to  real-world  needs  of 
pereons  with  disabilities.  Training  can 
occur  at  many  levels,  including  pre- 
service.  graduate,  and  in-service.  NIDRR 
will  support  training  aimed  at 
transferring  research  findings  into 
practical  use.  Such  training  must  be 
sensitive  to  the  rapidly  changing  service 
delivery  environment,  which  is  de- 
emphasizing  inpatient  care  and 
experiencing  growth  in  post-acute  and 
community  settings.  * 

Training  in  New.Paradigm  Research 

As  discussed  throughout  this  Plan, 
the  new  paradigm  conceives  of 
disability  as  a  function  of  the  interaction 
between  impairments  and  other 
pereonal  characteristics  and  the  larger 
physical,  social,  and  p>olicy 
environments.  Unidimensional  and 
static  measures  of  function, 
improvement,  outcomes,  and  other 
aspects  of  disability  and  the 
rehabilitation  process  will  not  be 
sufficient. 

Any  paradigm  of  science  that  limits 
research  to  modification  of  the  person's 
functions  without  including  an  equal 
emphasis  on  changing  the  person's 
environment  is  not  an  approach  that  can 
capture  the  important  phenomena 
associated  with  living  as  a  disabled 
individual.  Nor  will  it  accommodate 
scientific  and  social  advances  in  the 


multiple,  interactive  sectora  of  society 
that  will  characterize  life  in  the  next 
century.  Although  developments  in  both 
the  biological  and  biomechanical 
sciences  will  bring  new  treatments  and 
devices  that  will  improve  personal 
functions,  these  advances  must  be 
adjusted  to  meet  the  demands  of  the 
person  living  in  his  or  her  environment 
of  choice  d(ring  activities  that  are  of 
significance  to  that  individual. 

A  fi«mework  for  asking  new  questions 
for  NIDRR-fimded  research  has  been 
provided  by  the  major  provisions  of  the 
ADA.  Researchers  must  develop 
measures  that  capture  the  contributions 
of  the  social  and  physical  environments 
to  the  disability.  The  need  for 
researchers  capable  of  investigating  and 
explicating  disability  in  context,  and 
explaining  the  adapting  process,  has 
several  implications  for  the  research 
training  endeavor.  The  training  must: 

(1)  Emphasize  interdisciplinary 
research  and  design  of  methodologies 
that  can  test  complex  hypotheses; 

(2)  Attract  researchers  from 
disciplines  not  usually  involved  with 
disability  and  rehabilitation  research. 
These  include  law.  economics, 
architecture,  business,  marketing, 
demographics,  public  policy,  and 
administrative  sciences,  among  others; 

(3)  Incorporate  an  understanding  of 
disability  policy  and  Disability  Studies 
among  researchera  in  all  disciplines; 

(4)  Apply  the  principles  of  tne  ADA-^ 
universal  access  and  accommodations — 
in  all  research  areas; 

(5)  Include  consumere  in  the  research 
endeavor;  and 

(6)  Focus  on  the  "adapting  process," 
which  comprises  changes  in  individual 
performance  in  response  to  a  physical 
limitation,  and  changes  in  the 
environment  to  better  accommodate 
individual  needs. 

The  interaction  of  these  changes 
provides  the  basis  for  underetanding 
how  best  to  proceed  in  improving 
participation  for  people  with 
disabilities. 

Supporting  Disability  Studies 

The  cultural  context  of  disabiUty  is  a 
key  element  in  the  emerging  field  of 
Disability  Studies.  Major  societal 
changes  have  influenced  how  disability 
is  perceived  by  those  with  disabilities 
and  by  those  who  study  persons  with 
disabilities.  Persons  with  disabilities  are 
now  viewed  as  individuals  who  are 
adapting  to  challenges  (e.g.,  personal 
assistance  services,  assistive  technology 
use,  access,  accommodation,  civil 
rights)  in  their  response  to  society  (e.g., 
sociopolitical  analysis  of  activism, 
disability  culture,  independent  living), 
and  in  society's  response  to  them  (e.g.. 
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stigma,  policy,  economics, 
transportation,  housing).  The  merging  of 
these  issues  into  an  encompassing 
academic  area  is  the  genesis  of 
Disability  Studies.   - 

In  Disability  Studies,  there  is  a 
convergence  of  theory,  technique,  and 
methodology  from  a  range  of  (Usdplines 
to  develop  an  enhanced  tmderstanding 
of  a  complex  phenomenon.  The 
perepective  of  the  subject  group  in 
Disability  Studies  is  reflected  in  the 
methodology  and  body  of  core 
knowledge.  Individuals  frtim  the  subject 
group  must  have  the  opportimity  to 
participate  in  the  development  and 
promulgation  of  the  methodologies  and 
the  curriciila.  NIDRR  has  four  long-term 
objectives  for  providing  priority  support 
to  this  area: 

(1)  Creation  of  a  body  of  knowledge 
that  is  comprehensive  and  holistic; 

(2)  Training  of  a  cadre  of  researchera 
and  policymakere  familiar  with  that 
knowledge  base; 

(3)  Inclusion  of  the  perepectives  of 
individuals  with  disabilities  in 
designing  curriculimi  and  research  to 
reflect  the  experiences  of  persons  with 
disabilities;  and 

(4)  Creation  of  opportunities  for 
individuals  with  disabilities  to  study,  in 
a  variety  of  settings,  the  history,  politics, 
economics,  sociology,  literature,  cultiue. 
psychology,  and  other  aspects  of 
disability. 

Increasing  Capacity  for  Research  Under 
New  Conditions 

The  research  questions  and  the  types 
of  training  needed  for  rehabilitation 
professionals  will  change  as  the 
paradigms  of  science  change  and 
economic  realities  force  reductions  in 
the  duration  of  rehabilitation  service 
programs.  Many  rehabilitation 
researchera  today  are  accustomed  to 
conducting  research  in  hospital-based  or 
othw  clinical  sites,  applying 
methodologies  and  protocols  developed 
in  these  traditional  settings.  In  the 
future,  sites  for  conducting  research  and 
for  training  new  rehabilitation  scientists 
will  be  homes,  work  places,  schools, 
recreational  facilities,  and  community- 
based  support  programs.  This  change 
involves  adapting  to  reduced  access  to 
subject  and  control  groups,  working 
v^th  paraprofessionals  and  disabled 
peera  in  the  data  collection  effort,  and 
working  with  shared  or  preexisting 
databases.  Future  research  on  the 
effectiveness  of  interventions  will  be 
conceptualized,  developed,  tested, 
implemented,  validated,  and  evaluated 
at  venues  other  than  hospitals, 
rehabilitation  facilities,  clinics,  and 
other  traditional  service  delivery  sites. 


Increasing  Consumer  Capacity  and 
Participatory  Research 

Consumere  and  consumer 
organizations  have  important  roles  in 
the  research  endeavor,  including 
planning  research  priorities,  assessing 
real-world  relevance,  and  educating 
researchera  in  the  realities  of  their 
aspirations,  needs,  obstacles,  and  daily 
living  conditions.  Constmiers  must  also 
review  and  evaluate  research  findings 
and  reinterpret  them  for  applicaticHi  to 
their  lives.  Finally,  consumere  can 
disseminate  and  advocate  for  research. 
The  disabled  individual  as  a  whole 
person  operating  in  a  given  environment 
is  the  focus  of  NIDRR's  research,  and  it 
is  important  that  individuals  with 
disabilities  willingly  provide  data  about 
themselves  in  the  role  of  research 
subjects. 

Consimiere  are  more  likely  to  trust  the 
research  endeavor  if  they  believe  it  is 
relevant  to  their  needs  or  if  they  believe 
it  is  conducted  with  appropriate 
sensitivity  to  their  concerns.  NIDRR  will 
continue  to  take  an  active  role  in  forging 
cooperative  partnerships  between 
resmrchera  and  the  disiability 
community.  These  endeavore  must 
feature  an  honest  and  respectful 
exchange  of  knowledge  and  seek 
cooperative  «ideavore  around  common 
ground.  Study  of  the  social,  contextual, 
and  environmental  aspects  of  disability 
provides  a  promising  impetus  for  the 
new,  stren^ened  partnership.  NIDRR 
will  support  participatory  research  and 
Disability  Studies  as  strategies  to 
achieve  the  goals  of  an  informed  and 
active  consumer  community.  Education, 
training,  awareness,  and  paitnerehips 
are  among  the  techniques  that  will  be 
used  to  address  this  goal. 

NIDRR  has  supported  the  principle  of 
appropriate  and  effective  participatory 
research,  that  is.  research  that 
incorporates  the  perepectives  and  efforts 
of  persons  with  disabilities. 
Participatory  research  is  evaluated  by 
standards  of  scientific  excellence  and 
real-world  relevance.  NIDRR  grantees 
have  developed  a  niunber  of  innovative 
approaches  to  implonent  this  principle 
of  participatory  research.  Additional 
study  of  participatory  research  concepts, 
fundamental  principles,  operating 
guidelines,  and  most  appropriate 
applications  will  enhance  its  fiiture  use. 
NIDRR  will  sponsor  research  on  the 
conditicms  under  which  participatory 
research  enhances  the  process  and 
improves  the  products  of  research. 
NIDRR  will  sponsor  research, 
development,  demonstration,  and 
dissemination  efforts  to  enhance  the 
understanding  of  participatory  research 
applications  and  techniques. 


Funding  Mechanisms  to  Enhance 
Capacity  Building 

Clearly,  there  has  been  a  shift  in  the 
social  and  scientific  paradigms  used  to 
define,  study,  and  explain  disability. 
Consequently,  the  training  models, 
research  methods,  and  issues  studied 
also  must  change.  Funding  excellent 
research  projects  depends,  to  a  large 
extent,  on  the  quality  of  grant 
applications.  In  turn,  the  sulked  matter 
and  quality  of  research  reflect  the 
competencies  the  investigatore  arquired 
in  their  training.  The  context  for 
training  is  nested  in  t^  types  of 
programs  funded  by  NIDRR.  NIDRR  will 
expiand  these  existing  mechanisms — 
Rehabilitation  Research  and  Training 
Centere  (RRTCs),  Advanced 
Rehabihtation  Research  Training  Grants 
(ARRTs).  Switzer  Fellowships,  New 
Scholare  Program,  and  the  Minority 
Enhancement  Programs — to  help  meet 
future  challenges. 

Rehabihtation  Research  Training 
Centen 

NIDRR  has  a  long  tradition  of  funding 
projects  at  universities,  medical 
rehabilitation  facilities,  and  vocatfonal 
and  social  service  agencies.  Enhancing 
the  capacity  to  conduct  disabiUty  and 
rehabihtation  research  requires 
planning  and  coordination  of  three  key 
components  of  research  training: 
mentore  and  trainen,  relevant  topics, 
and  appropriate  sites.  NIDRR  Centere 
have  the  critical  mass  of  expertise  and 
knowledge  to  provide: 

(1)  Advanced,  experiential  training  for 
researchere; 

(2)  Classroom  training  for  researchere 
and  clinicians,  at  undergraduate  and 
graduate  levels; 

(3)  Short-term  training  to  teach 
scientists  new  methodologies; 

(4)  In-service  training  for 
rehabihtation  practitionere; 

(5)  Training  for  consumere,  their 
families,  and  representatives  in 
impUcations  and  apphcations  of  new 
research-based  knowledge: 

(6)  Community-based  training  in 
DisabiUty  Studies  and  related  areas, 
particularly  in  those  centere  with  a 
strong  focus  on  independent  Uving, 
community  integration,  and  poUcy 
issues; 

(7)  Education  and  training  in 
disabiUty  professions  and  in  disabiUty 
research  for  individuals  with  disabiUties 
and  for  minority  individuals;  and 

(8)  Training  of  rehabihtation 
educatore  and  educatore  in  a  range  of 
related  disciplines. 
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Advanced  Rehabilitation  Research 
Training  Grants 

ARRTs  will  provide  advanced 
research  training  that  integrates 
disciplines;  teaches  research 
methodology  in  the  environmental,  or 
new  paradigm,  context:  and  promotes 
capacity  for  Disability  Studies.  These 
training  programs  must  operate  in 
interdisciplinary  environments  and 
provide  training  in  rigorous  scientific 
methods. 

Mary  Switzer  Fellowships 

These  fellowships  will  augment 
scholarly  knowledge  in  the  field  and 
function  in  an  integrative  capacity  to 
define  new  frontiers  of  disability  and 
rehabilitation  research.  NIDRR  plans  to 
provide  more  opportunities  for 
interaction  among  the  ftsUows  and  for 
exposure  to  established  resecuchers  and 
policymakers. 

New  Scholars  Program 

This  program  will  recruit 
undergraduates  Mrith  disabilities  to  work 
in  NIDRR-fimded  centers  and  projects  to 
expose  them  to  disability  and 
rehabilitation  research  issues,  while  at 
the  same  time  providing  woiii 
experience  and  income.  This  program, 
operated  in  affiliation  with  the  Dole 
Foundation,  is  an  innovative  private/ 
public  partnership  aimed  at  generating 
interest  in  research  career*  for  persons 
Kvith  disabilities. 

Minority  Enhancement  Program 

This  program  will  fociis  on 
Historically  Black  Colleges  and 
Universities  and  institutions  serving 
primarily  Hispanic.  Asian,  and 
American  Indian  students.  NIDRR  will 
evaluate  this  program  to  determine  the 
extent  to  which  it  is  achieving  the 
objectives  of  Section  21  of  the 
Rehabilitation  Act,  and  to  implement 
necessary  strat^es  to  enhance 
outcomes. 
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DEPARTMENT  OF  THE  TREASURY 

Community  Developmant  Financial 
Inatltiftiona  Fund 

Notioe  of  Funds  Availability  (NOFA) 
InvlUng  Applications  for  ttia 
Community  Davalopmant  Financial 
Institutions  Program— Core 
Component 

AQCNCV:  Community  Development 
Financial  Institutions  Fund,  Department 
of  the  Treasury. 

ACTKM:  Notice  of  Funds  Availability 
(NOFA)  inviting  applications. 

SUMMARY:  The  Community  Development 
Banking  and  Financial  Institutions  Act 
of  1994  (12  U.S.C.  4701  et  seq.)  (the 
"Act")  authorizes  the  Community 
Development  Financial  Institutions 
Fund  (the  "Fund")  of  the  U.S. 
Department  of  the  Treasury  to  select  and 
provide  financial  and  technical 
assistance  to  eligible  applicants  under 
the  Community  Development  Financial 
Institutions  ("CDFI")  Program.  The 
interim  rule  (12  CFR  part  1805),  which 
was  published  in  the  Federal  Register 
on  April  4,  1997  (62  FR  16444), 
provides  guidance  on  the  contents  of  the 
necessary  application  materials  and 
program  requirements.  Subject  to 
funding  availability,  the  Fund  intends  to 
award  up  to  $50  million  in  appropriated 
funds  under  this  NOFA  and  expects  to 
issue  approximately  50  to  65  awards. 
The  Fund  reserves  the  right  to  award  in 
excess  of  $50  million  in  appropriated 
funds  under  this  NOFA  provided  that 
the  funds  are  available  and  the  Fund 
deems  it  appropriate.  The  Fund  reserves 
the  right  to  fund,  in  whole  or  in  part, 
any,  all,  or  none  of  the  applications 
submitted  in  response  to  ihis  NOFA. 

This  NOFA  is  in  connection  with  the 
Core  Component  of  the  CDFI  Program. 
The  Core  Component  provides  direct 
assistance  to  GDFIs  that  serve  their 
target  markets  through  loans, 
investments  and  other  activities.  (These 
primary  activities  do  not  include  the 
financing  of  other  CDFIs.  Elsewhere  in 
this  issue  of  the  Federal  Register,  the 
Fund  is  publishing  a  separate  NOFA  for 
the  third  round  of  the  Intermediary 
Component  of  the  CDFI  Program.  The 
Intermediary  Component  provides 
financial  assistance  to  CDFIs  that 
provide  financing  primarily  to  other 
CDFIs  and/or  to  support  the  formation 
of  CDFIs.) 

DATES:  Applications  may  be  submitted 
at  any  time  following  October  26,  1998. 
The  deadUne  for  receipt  of  an 
application  is  6  p.m.  EST  on  January  21, 
1999.  Applications  received  in  the 
offices  of  the  Fund  after  that  date  and 


time  will  be  rejected  and  returned  to  the 
sender.  Applications  sent  electronically 
or  by  facsimile  will  not  be  accepted. 
A00RESSC8:  Applications  shall  be  sent 
to:  Awards  Manager,  Community 
Development  Financial  Institutions 
Fimd,  U.S.  Department  of  the  Treasury, 
601  13th  Street,  NW,  Suite  200  South. 
Washington,  D.C.  20005. 
FOR  FURTHER  MFORMATKM  CONTACT:  If 
you  have  any  questions  about  the 
programmatic  requirements  for  this 
program,  contact  the  CDFI  Program 
Manager.  Should  you  wish  to  request  an 
application  package  or  have  questions 
regarding  application  procedures, 
contact  the  CDFI  Awards  Manager.  They 
may  be  reached  by  phone  at  (202)  622- 
8662.  by  facsimile  at  (202)  622-7754  or 
by  mail  at  CDFI  Fund.  601  13th  Street. 
NW.,  Suite  200  South,  Washington,  DC 
20005.  Allow  at  least  one  to  two  weeks 
for  the  receipt  of  the  application 
package.  Applications  and  other 
information  regarding  the  Fund  and  its 
programs  may  be  downloaded  from  the 
Fund's  website  at  http://www.treas.gov/ 
cdfi. 

SUPPI^MENTARY  INFORMATION: 

I.  Background 

Credit  and  investment  capital  are 
essential  ingredients  for  creating  and 
retaining  j(^,  developing  affordable 
housing,  starting  or  expanding 
businesses,  revitalizing  neighborhoods, 
and  empowering  people.  As  a  key  urban 
and  rural  policy  initiative,  the  CDFI 
Program  is  fostering  the  creation  of  a 
national  network  of  financial 
institutions  that  are  specifically 
dedicated  to  funding  and  supporting 
community  development.  This  strategy 
will  build  strong  institutions  that  make 
loans  and  investments  and  provide 
services  to  economically  distressed 
investment  areas  and  disadvantaged 
targeted  populations.  The  Act,  which 
implements  this  vision,  authorizes  the 
Fund  to  select  entities  to  receive 
financial  and  technical  assistance. 
Institutions  in  operation  at  the  time  of 
application  are  eligible  to  receive 
assistance  to  expand  their  activities. 
New  institutions  are  eligible  to  receive 
start-up  assistance.  This  NOFA  invites 
applications  from  eligible  organizations 
for  financial  assistance,  technical 
assistance,  or  both,  for  the  purpose  of 
promoting  community  development 
activities,  including  relatively  new 
approaches  to  meeting  the  neieds  of 
underserved  populations  such  as: 

(a)  Efforts  to  design  and  implement 
financial  services  for  low-and  moderate- 
income  people,  such  as  deposit 
accounts  eligible  for  the  electronic 
receipt  of  Federal  benefit  payments 


under  the  Department  of  Treasury's 
Electronic  Funds  Transfer  (EFT  '99) 
program; 

(b)  Programs,  including  a  new  Federal 
program  authorized  this  year,  to 
encourage  low-and  moderate-income 
persons  to  accumulate  persibnal  savings. 
such  as  through  Individual 
Development  Accounts  (IDAs)  that 
provide  matching  contributions  for  each 
dollar  saved;  and 

(c)  Programs  that  provide  technical 
assistance  (TA)  to  prospective  and 
current  small  business  borrowers,  such 
as  evaluating  business  plans,  financial 
analysis  of  debt  service  capacity  and  key 
financial  ratios,  cash  flow  analysis,  and 
referrals  to  other  TA  providers. 

These  TA  programs  may  be  structured 
as  one-on-one  consulting,  classroom  and 
group  training,  peer  group  formats  or  as 
boards  of  advisore. 

The  program  connected  with  this 
NOFA  constitutes  the  Core  Component 
of  the  CDFI  Program,  involving  direct 
financial  and  TA  to  CDFIs  that  serve 
their  target  markets  through  loans, 
investments  and  other  activities.  'This 
NOFA  does  not  support  CDFIs  that 
primarily  are  funding  other  CDFIs. 
Under  this  Core  Component  NOFA,  the 
Fund  has  an  anticipated  maximum 
award  of  $2.5  million  per  applicant. 
However,  the  Fund,  in  its  sole 
discretion,  reserves  the  right  to  award 
amounts  in  excess  of  the  anticipated 
maximum  award  amount  if  the  Fund 
deems  it  appropriate. 

Elsewhere  in  this  issue  of  the  Federal 
Register,  the  Fund  is  publishing  a 
separate  NOFA  for  the  third  round  of 
the  Intermediary  Component  of  the 
CDFI  Program.  The  Intermediary 
Component  NOFA  is  issued  in 
recognition  of  the  fact  that  many  CDFIs 
may  have  specialized  needs  which  the 
Fund  can  most  effectively  address  by 
supporting  intermediary  CDFIs  that,  in 
turn,  address  such  specialized  needs. 

An  applicant  under  the  Intermediary 
Component  NOFA  shall  meet  the 
eligibility  requirements  set  forth  at 
§  1805.200.  An  additional  requirement 
imposed  upon  each  Intermediary 
Component  applicant  under 
§  1805.200(a)(3)  is  that  it  must  primarily 
focus  on  financing  CDFIs  or  CDFIs  in 
formation.  To  illustrate  the  concept,  an 
Intermediary  CDFI  may  have  a 
specialized  niche  or  niches  focusing  on 
financing  a  specific  type  or  types  of 
CDFIs,  providing  small  amounts  of 
capital  per  CDFI,  financing  CDFIs  with 
specialized  risk  levels,  or  financing 
Q)FIs  being  formed  or  organized  but 
which  are  not  yet  CDFIs.  By  providing 
financial  assistance  to  specialized 
intermediaries,  the  Fund  believes  it  can 
leverage  the  expertise  of  such 
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intermediaries  and  strengthen  the 
Fund's  capacity  to  support  the 
development  and  enhancement  of  the 
CDFI  industry.) 

n.  Eligibility 

The  Act  and  the  interim  rule  specify 
the  eligibility  requirements  that  each 
applicant  must  meet  in  order  to  be 
eligible  to  apply  for  financial  assistance. 
TA,  or  both  under  this  Core  Component 
NOFA.  At  the  time  an  entity  submits  its 
application,  the  entity  must  be  duly 
organized  and  validly  existing  under  the 
laws  of  the  jurisdiction  in  which  it  is 
incorporated  or  otherwise  established. 
An  entity  must  meet,  or  propose  to 
meet,  the  CDFI  certification 
requirements.  In  general,  a  CDFI  must 
have  a  primary  mission  of  promoting 
community  development,  provide 
lending  or  investments,  serve  an 
investment  area  or  a  targeted 
population,  provide  development 
services,  maintain  community 
accountability,  and  be  a  non- 
government entity.  The  details  regarding 
these  requirements  and  other  program 
requirements  are  described  in  the 
application  packet  and  the  interim  rule. 

A  CDFI,  or  proposed  CDFI,  whose 
primary  focus  is  financing  other  CDFIs 
and/or  providing  financing  to  support 
the  formation  of  CDFIs  shall  not  be 
eligible  for  an  award  under  this  NOFA, 
but  instead  may  be  eligible  for  an  award 
under  the  NOFA  on  the  Intermediary 
Component  published  elsewhere  in  this 
issue  of  the  Federal  Register. 

m.  Types  of  Assistance 

An  applicant  may  submit  an 
application  for  financial  assistance,  TA, 
or  both  under  this  Core  Component 
NOFA.  Financial  assistance  may  be 
provided  through  an  equity  investment, 
a  grant,  a  loan,  deposits,  credit  union 
shares,  or  any  combination  thereof. 
Applicants  for  financial  assistance  shall 
indicate  the  dollar  amount,  form,  and 
terms  and  conditions  of  assistance 
requested.  Applicants  for  TA  under  this 
NOFA  shall  describe  the  types  of  TA 
requested,  the  providers)  of  the  TA,  the 
cost  of  the  TA,  and  a  narrative 
justification  of  its  needs  for  the  TA. 

IV.  AppUcatioo  Packet 

Except  as  described  hereafter,  an 
applicant  under  this  NOFA,  whether 
applying  for  financial  assistance,  TA,  or 
both,  shall  submit  the  materials 
described  in  §  1805.701  and  the 
application  packet. 

Uan  applicant  is  currently  certified  as 
a  CDFI  by  the  Fund,  it  may  submit  a 
copy  of  the  Fund's  letter  of  certification 
and  the  Certification  of  Material 
Changes  form,  a  copy  of  which  is 


contained  in  the  application  packet,  in 
lieu  of  the  information  dmcribed  in 
§§  1805.701(b)  (l)-(8).  However,  an 
applicant  should  include  information  in 
its  application  that  it  believes  is  relevant 
to  the  Fimd's  substantive  review  of  the 
application  under  §  1805.802(b)  and  this 
NOFA. 

V.  Matching  Funds 

Applicants  responding  to  this  NOFA 
must  obtain  matching  funds  from 
sources  other  than  the  Federal 
Government  on  the  basis  of  not  less  than 
one  dollar  for  each  dollar  of  financial 
assistance  provided  by  the  Fund.  Such 
matching  funds  shall  be  at  least 
comparable  in  form  and  value  to  the 
financial  assistance  provided  by  the 
Fund.  Non-Federal  funds  obtained  or 
legally  conmiitted  on  or  after  January  1, 
1997  may  be  considered  when 
determining  matching  funds 
availability.  Applicants  selected  to 
receive  assistance  under  this  NOFA 
must  have  firm  conunitments  for  the 
matching  funds  required  under 
§  1805.600  by  no  later  than  August  31, 
1999.  The  Fund  may  recapture  and 
reprogram  funds  if  an  applicant  fails  to 
raise  Uie  required  match  by  such  date. 
The  Fund  reserves  the  right  to  grant  an 
extension  of  such  matching  funds 
deadline  for  specific  appUcants  selected 
for  assistance  if  the  Fund  deems  it 
appropriate.  Funds  used  by  an  applicant 
as  matching  funds  for  a  previous  award 
under  the  CDFI  Program  or  under 
another  Federal  grant  or  award  program 
cannot  be  used  to  satisfy  the  §  1805.600 
matching  funds  requirement. 

VI.  Evaluation  Factors 

Applications  will  be  evaluated  on  a 
competitive  basis  in  accordance  with 
the  criteria  described  in  12  CFR 
1805.802(b)  and  this  NOFA.  Also, 
applications  will  be  reviewed  for 
eligibility  and  completeness  purposes 
under  12  CFR  1805.802(a)  and  this 
NOFA.  The  Fund  reserves  the  right  to 
conduct  eligibiUty  and  completeness 
reviews  under  §  1805.802(a)  and  this 
NOFA  concurrently  with  its  substantive 
review  under  §  1805.802(b)  and  this 
NOFA. 

In  conducting  its  substantive  review, 
the  Fimd  will  initially  evaluate 
applications  using  a  300  maximum 
point  scale  as  follows: 

(a)  Financial  Strength  and 

Qqganizational  Capacity  (12  CFR 
1805.802(b)(1)),  150  points  maximum: 

(1)  The  appUcant's  track  record, 
financial  strength  and  current 
operations  (including  its  general 
financial  operations  and  lending/ 
investment  operations).  25  points  for 


established  groups,  5  points  for  start- 
ups; 

(2)  The  capacity,  skills,  and 
experience  of  the  management  team  and 
other  key  personnel  (overall 
organizational  structure,  lending/ 
investing  activities,  community 
development  experience),  75  points  for 
established  groups,  95  points  for  start- 
ups; 

(3)  The  quality  of  the  comprehensive 
business  plan  (identification  of 
community  needs,  market  analysis, 
strategies  for  addressing  needs  and 
d«nand,  implementation  strategy 
including  any  commimity  ptartnerships, 
and  identifying  risks  and  assumptions). 
50  Doints;  ^^ 

(b)  External  Resources  12  CFR 
180S.802(b)(2),  50  points  maximum;  and 

(c)  Community  Impact  and 
Community  Partnerehips  (if  applicable), 
12  CFR  1805.802(b)(3)  and  (4).  100 
points  maximum.  

As  shown  above,  the  Fund  will  utilize 
two  different  150  point  scales  for  the 
Financial  Strength  and  Oi^ganizational 
Capacity  criteria  dependii^  on  whether 
an  apphcant  is  deemed  by  the  Fund  to 
be  a  start-up  organization  or  an 
established  organization.  The  Fund 
defines  a  start-up  organization  as  an 
entity  that  has  been  in  operation  for  less 
than  two  yeara.  The  Fund  will  find  an 
organization  to  be  a  start-up  if  it  began 
incurring  operating  expenses  after 
October  26, 1996.  based  on  a  review  of 
submitted  income  and  expense 
statements  and/or  other  statements 
submitted  by  an  appUcant  as  part  of  its 
application.  In  evaluating  applications 
of  start-up  organizations  against  the 
Financial  Strength  and  Organizational 
Capacity  criteria,  the  Fund  will  place 
greater  emphasis  on  the  experience, 
strength  and  background  of  an 
applicant's  management  team  and  key 
persoimel  than  on  the  breadth  and 
depth  of  its  financial  resources  and 
trends  in  operating  performance. 

Once  the  initial  evaluation  is 
completed,  the  Fund  will  determine 
which  applications  will  receive  further 
consideration  for  funding  based  on  the 
application  scores  (standardized  if 
deemed  appropriate),  the 
recommendations  of  the  individuals 
performing  the  initial  reviews  and  the 
amount  of  funds  available.  The  Fund 
anticipates  that  most  applications  will 
not  be  selected  for  additional 
consideration.  Tliose  applicants  selected 
for  further  review  or  a  second  stage 
evaliiation  may  receive  an  on-site 
interview  conducted  by  Fund  staff  in 
accordance  with  12  CFR  1805.800  for 
purposes  of  obtaining  clarifying  or 
confirming  information.  A  final  review 
panel  will  consider  the  results  of  the 
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initial  and  second  stage  evaluations  and 
the  geographic  and  institutional 
diversity  of  those  applicants  being 
considered  for  funding  in  accordance 
with  12  CFR  1805.801  and 
1805.802(b)(5).  The  final  review  panel 
%vill  make  recommendations  to  the 
Fund's  selecting  official. 

While  previous  awardees  are  eligible 
to  apply  under  this  NOFA,  such 
applicants  should  be  aware  that  success 
in  a  previous  round  should  not  be 
considered  indicative  of  the  likelihood 
of  success  under  this  NOFA.  At  the 
same  time,  organizations  will  not  be 
penaUzed  for  having  received  awards  in 
a  previous  round  or  rounds,  except  to 
the  extent  provided  by  12  CFR 
180S.502(a)  which  prohibits  the  Fund, 
except  in  certain  circiunstances,  from 
providing  more  than  $5  million  in 
assistance  to  any  organization  and  its 
subsidiaries  and  affiliates  during  any 
three-year  period. 

The  anticipated  maximum  award  per 
applicant  under  this  NOFA  is  S2.5 
million.  However,  the  Fimd,  in  its  sole 
discretion,  reserves  the  right  to  make 
individual  award  amounts  in  excess  of 
$2.5  million  if  it  deems  it  appropriate. 

Vn.  Workahopa 

The  Fund  expects  to  host  workshops 
in  November  and  December  of  this  year 
to  disseminate  information  to 
organizations  interested  in  applying  for 
assistance  under  this  NOFA.  If  you  wish 
to  be  on  a  mailing  list  to  receive 
information  about  such  workshops, 
please  lax  your  request  to  the  Fund. 

Authority:  12  U.S.C.  4703.  4/03  note.  4704. 
4706.  4707,  and  4717;  12  CFR  part  1805. 

Dated:  October  20. 1998. 
Maorloa  A.  loaw. 

Deputy  Director  for  Policy  and  Programa. 
Community  Development  Financial 
Institutions  Fund. 

(FR  Doc.  98-28516  Filed  10-23-98:  8:45  am] 
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DEPARTMENT  OF  THE  TREASURY 

Community  Development  Financiel 
Institiitlons  Fund 

Notice  of  Funde  Availeblllty  (NOFA) 
InvHInfl  Applleallone  for  the 
Community  Development  Financial 
Inatltutlons  (COFI)  Program— 
Intarmedtory  Component 

AGENCY:  Community  Development 
Financial  Institutions  Fund.  Department 
of  the  Treasury. 

action:  Notice  of  Funds  Availability 
(NOFA)  inviting  applications. 


SUMMARY:  The  Community  Development 
Banking  and  Financial  Institutions  Act 
of  1994  (12  U.S.C  4701  et  seq.)  (the 
"Act")  authorizes  the  Community 
Development  Financial  Institutions 
Fund  ("the  Fund")  to  select  and  provide 
assistance  to  eligible  applicants  under 
the  Community  Development  Financial 
Institutions  ("CDFI")  Program.  The 
interim  rule  (12  CFR  part  1805),  which 
was  published  in  the  Federal  Register 
on  April  4, 1997  (62  FR  16444). 
provides  guidance  on  the  contents  of 
application  materials  and  program 
requirements.  This  NOFA  is  in 
connection  with  the  third  competitive 
round  of  the  Intennediaiy  Component  of 
the  CDFI  Program.  This  Intermediary 
Component  will  provide  financial 
assistance  to  CDFIs  that  provide 
financing  primarily  to  other  CDFIs  and/ 
or  to  support  the  formation  of  CDFIs. 
Subject  to  the  availability  of  funds,  the 
Fimd  currently  anticipates  making 
awards  of  up  to  $7.5  million  in 
appropriated  funds  pursuant  to  this 
NOFA.  The  Fund  reserves  the  right  to 
fimd.  in  whole  or  in  part,  any,  all,  or 
none  of  the  appUcations  submitted  in 
response  to  this  NOFA.  Also  being 
published  elsewhere  in  this  issue  of  the 
Federal  Register  is  a  separate  NOFA  in 
connection  with  the  Core  Component  of 
the  CDFI  Program,  with  respect  to 
which  the  Fund  intends  to  make 
available  up  to  $50  million  in 
appropriated  funds. 
DATES:  Applications  may  be  submitted 
at  any  time  after  October  26, 1998.  The 
deadline  for  receipt  of  an  application  is 
6:00  p.m.  EST  on  January  19, 1999. 
Applications  received  in  the  offices  of 
the  Fund  after  that  date  and  time  will 
be  rejected  and  returned  to  the  sender. 
Applications  sent  to  the  Fund 
electronically  or  by  facsimile  will  not  be 
accepted. 

The  Fund  anticipates  making 
available  up  to  S7.5  million  in 
appropriated  funds  under  this  NOFA. 
llie  anticipated  maximum  aggregate 
award  per  applicant  imder  this  NOFA  is 
$1.5  million.  However,  the  Fund,  in  its 
sole  discretion,  reserves  the  right  to 
award  amounts  in  excess  of  $1.5  million 
for  an  applicant(s)  if  it  deems  it 
appropriate. 

ADDRESSES:  Applications  shall  be  sent 
to:  Awards  Manager,  Community 
Development  Financial  Institutions 
Fund,  U.S.  Department  of  the  Treasury, 
601  13th  Street  NW.,  Suite  200  South. 
Washington.  DC  20005. 
FOR  FURTHER  INFORMATION  CONTACT:  If 
you  have  any  questions  about  the 
program  requirements  for  this  program, 
contact  the  CDFI  Program  Manager. 
Should  you  wish  to  request  an 


application  package  or  have  any 
questions  regarding  application 
procedures,  contact  the  CDFI  Awards 
Manager.  They  may  be  reached  by 
phone  at  (202)  622-8662.  by  facsimile 
on  (202)  622-7754  or  by  mail  at  CDFI 
Fund,  601 13th  Street.  NW.,  Suite  200 
South.  Washington,  DC  20005.  Allow  at 
least  one  to  two  weeks  for  the  receipt  of 
the  application  package.  Applications 
and  other  information  regaixiing  the 
Fund  and  its  programs  may  be 
downloaded  from  the  Fund's  website  at 
http://www.trea8.gov/cdfi. 
SUPPt.EMENTARY  »»ORMATION: 

I.  Background 

Credit  and  investment  capital  are 
essential  ingredients  for  creating  and 
retaining  jobs,  developing  affordable 
housing,  starting  or  expanding 
businesses,  revitalizing  neighborhoods, 
and  empowering  people.  As  a  key  urban 
and  rural  policy  initiative,  the  CDFI 
Program  is.  facilitating  the  creation  of  a 
national  networic  of  financial 
institutions  that  are  specifically 
dedicated  to  community  development. 
This  strategy  will  build  strong 
institutions  that  make  loans  and 
investments  and  provide  services  to 
economically  distressed  investment 
areas  and  disadvantaged  targeted 
populations.  This  NOFA  is  in 
connection  with  the  Intermediary 
Component  of  the  CDFI  Program. 

Elsewhere  in  this  issue  of  the  Federal 
Register,  the  Fund  is  publishing  a 
NOFA  for  financial  and  technical 
assistance  to  CDFIs  pursuant  to  the 
direct  funding  approach  of  the  Core 
Component  of  the  CDFI  Program.  The 
Fund  anticipates  that  it  will  devote  the 
great  bulk  of  the  financial  assistance 
available  for  the  CDFI  Program  to  the 
Core  Component.  In  the  separate  NOFA 
for  the  Core  Component,  the  Fund  is 
making  available  up  to  $50  million  in 
appropriated  funds. 

The  Fund  also  recognizes  that  to 
address  the  diverse  needs  and  take  full 
advantage  of  the  enormous  potential  of 
the  growing  CDFI  industry,  it  is 
important  that  the  Fund  be  on  the 
cutting  edge  of  innovation  by  expanding 
the  tools  it  utilizes  to  assist  CDFIs.  This 
NOFA  in  connection  with  the 
Intermediary  Component  of  the  CDFI 
Program  is  one  part  of  a  broader  eff^ort 
to  develop  and  make  available  such  new 
tools.  Under  the  Intermediary 
Component  NOFA,  the  Fund  has  an 
anticipated  maximum  award  for  $1.5 
million  per  applicant.  However,  the 
Fund,  in  its  sole  discretion,  reserves  the 
right  to  award  amounts  in  excess  of  the 
anticipated  maximum  award  amount  if 
the  Fund  deems  it  appropriate. 
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The  Fund  recognizes  that  there  are  in 
existence  certain  intermediary  CDFIs, 
and  that  others  may  be  created  over 
time,  that  focus  their  financing  activities 
primarily  on  financing  other  CDFIs. 
Such  institutions  may  have  knowledge 
and  capacity  to  develop  and  implement 
a  specialized  niche  or  niches  in  their 
financing  of  CDFIs  and/or  CDFIs  in 
formation.  The  Fund  believes  that 
providing  financial  assistance  to  such 
intermediaries  can  be  an  effective  way 
to  enhance  its  support  of  the  CDFI 
industry.  To  illustrate  the  concept  of  an 
intermediary  CDFI  with  a  few  examples, 
an  intermediary  may  have  a  specialized 
niche  or  niches  focusing  on  financing  a 
specific  type  or  types  of  CDFIs. 
providing  small  amounts  of  capital  per 
CDFI.  financing  CDFIs  with  specialized 
risk  levels,  or  financing  institutions 
seeking  to  become  CDFIs.  By  providing 
financial  assistance  to  specialized 
intermediaries,  the  Fund  believes  it  can 
leverage  the  expertise  of  such 
intermediaries  and  strengthen  the 
Fund's  capacity  to  support  the 
development  and  enhancement  of  the 
CDFI  industry.  This  NOFA  invites 
applications  from  CDFIs.  and 
organizations  seeking  to  become  CDFIs. 
that  are  or  plan  to  become  a  specialized 
CDFI  intermediary,  focusing  on 
providing  loans  to,  or  investments  in. 
other  CDFIs  and/or  to  support  the 
formation  of  CDFIs.  This  NOFA  is  not 
intended  and  riiould  not  be  construed  to 
allow  an  applicant  to  file  a  joint 
appUcation  on  behalf  of  a  group  of  other 
CDFIs.  but  rather  to  provide  financial 
assistance  to  intermediaries  that  have 
criteria  for  financing,  in  arms-lmgth 
transactions,  other  CDFIs  and/or  to 
support  the  formation  of  CDFIs. 

Tnis  NOFA  implements  the  third 
round  of  the  Intermediary  Component. 
Many  CDFIs  will  be  facing  the  decision 
of  whether  they  should  devote  the 
substantial  time  and  effort  necessary  to 
prepare  an  application,  due  by  January 
21, 1999,  in  response  to  the  Core 
Component  NOFA  published  elsewhere 
in  this  issue  of  the  Federal  Register. 
Given  what  is  expected  to  be  the  highly 
competitive  nature  of  the  Core 
Component  round,  many  CDFIs  may 
decide  not  to  apply  for  the  Core 
Component,  but  instead  to  concentrate 
on  seeking  assistance  from  a  CDFI 
intermediary. 

n.  EligibiUty 

An  applicant  for  assistance  pursuant 
to  this  NOFA  must  meet  the  eligibility 
requirements  found  in  §  1805.200.  At 
the  time  an  entity  submits  an 
application,  the  entity  must  be  duly 
organized  and  validly  existing  under  the 
laws  of  the  jurisdiction  in  which  it  is 


incorporated  or  otherwise  established. 
In  addition,  under  $  1805.200(a)(3),  this 
NOFA  is  limited  to  applicants  that 
satisfy  the  following  requirements: 

(1)  The  applicant's  financings  (loans 
and/or  development  investments)  must 
primarily  focus  on  financing  other 
CDFIs  and/or  supporting  the  formation 
of  CDFIs;  or 

(2)  If  (a)  the  applicant  is  not  a  CDFI; 
or 

(b)  If  the  applicant's  financings  do  not 
primarily  focus  on  financing  and/or 
supporting  the  formation  of  CDFIs  at  the 
time  of  application,  the  application 
shall  include  a  realistic  plan  for  the 
applicant  to  meet  both  criteria  (a)  and 
(b)  within  one  year  of  the  date  on  which 
the  Fund  approves  the  applicant  for 
financial  assistance  (which  period  may 
be  extended  at  the  sole  discretion  of  the 
Fimd).  In  no  event  will  the  Fund 
disburse  assistance  to  the  applicant 
until  the  applicant  can  be  certified  as  a 
CDFI  and  demonstrates  that  its 
fijiancings  primarily  focus  on  other 
CDFIs  and/or  the  formation  of  CDFIs. 


m.  Types  of  Aaaistance 

An  applicant  may  sulxnit  an 
application  for  financial  assistance  in 
'  the  form  of  an  equity  investment,  loan, 
or  grant  (or  a  combination  of  these 
financial  assistance  instruments). 
Applicants  for  fimmrial  assistance  shall 
indicate  the  dollar  amoimt,  form,  terms, 
and  conditions  of  assistance  requested. 
The  Fund  will  not  accept  applications 
for  technical  assistance  under  this 
NOFA. 

Since  an  intermediary  that  is  selected 
under  this  NOFA  must  be  a  CDFI  when 
funded,  its  predominant  business 
activity  must,  per  §  1805.701(b)(4),  be 
the  provision  of  loans  and/or 
development  investments.  Thus,  even  if 
an  intermediary  applicant  receives  a 
grant  from  the  Fund,  the  Fund  will 
normally  expect  that  the  intermediary 
will  use  such  grant  to  enhance  its  ability 
to  make  loans  and/or  development 
investments  in  CDFIs  or  to  support  the 
formation  of  CDFIs.  However,  the  Fund 
will  consider  requests  by  an 
intermediary  applicant  to  utilize  Fund 
assistance  to  enhance  the  abifity  of  the 
intermediary  to  make  grants  to  CDFIs  or 
to  support  the  formation  of  CDFIs,  as 
long  as  the  intermediary  applicant 
demonstrates  to  the  satisfaction  of  the 
Fimd  that  using  Fund  assistance  in  this 
manner  will  further  the  purposes  of  the 
Act.  and  as  long  as  the  intermediary's 
predominant  business  activity  will 
remain  the  provision  of  loans  and/or 
development  investments. 


IV.  AppUcation  Packet 

Except  as  described  hoeafter,  an 
applicant  shall  submit  the  materials 
described  in  §  1805.701  and  the 
application  packet. 

If  an  applicant  is  currently  certified  as 
a  CDFI,  it  may,  at  its  option,  submit  a 
copy  of  the  letter  of  certification  and  the 
certification  of  material  changes  form,  a 
copy  of  whidi  is  contained  in  the 
appUcation  package,  in  lieu  of  the 
infmmation  requested  in  Part  m.B.,  1 
through  8.  of  the  appUcation  padnet. 
However,  an  appUcant  should  include 
in  its  appUcation  information  that  it 
beUeves  is  relevant  to  the  substantive 
review  of  the  appUcaticm  specified  in 
§  1805.802(b)  and  this  NOFA. 

Since  the  target  mariiets  served  by  an 
appUcant  under  this  NOFA  wiU  depend 
on  the  target  marl^ets  served  by  CDFIs 
funded  by  the  appUcant.  the  appUcant 
need  not  fill  out  Part  in.B.3.  C  Map  of 
Investment  Area(s).  4.  Studies  or 
Analyses  of  Unmet  Needs,  or  9.  Target 
Mari»t  Designation,  or  10.  Investment 
Area  Designation  Woiksheet  Instead, 
the  appUcant  should  describe  its  target 
markets,  which  description  may  include 
target  markets  that  are  regional  or 
national  in  scope.  The  appUcation 
should  include  an  analysis  of  target 
markets  served  by  CDFIs  and/or  CDFIs 
in  formation  which  the  appUcant 
currently  finances,  and  what  dianges  in 
such  target  markets,  if  any,  may  be 
expected  if  the  appUcant  receives 
finAnrinl  assistance  from  the  Fund.  If 
appUcable,  the  appUcant  should  provide 
an  aU-inclusive  list  of  CDFIs  or  CDFIs  in 
formation  that  it  has  financed,  and  the 
amoimt  and  form  of  financing,  over  at 
least  the  last  three  years. 

V.  Matching  Faads 

AppUcants  responding  to  this  NOFA 
must  obtain  matching  ftlnds  from 
sources  other  than  the  Federal 
Government  aa  the  basis  of  not  less  than 
one  dollar  for  each  dollar  of  assistance 
provided  by  the  Fund.  Such  matching 
funds  shall  be  at  least  comparable  in 
form  and  value  to  the  assistance 
provided  by  the  Fund.  Non-Federal 
funds  obtained  ta  legaUy  committed  on 
or  afto-  January  1. 1997  may  be 
considered  when  determining  matching 
funds  availabiUty.  Aj^Ucants  selected 
to  receive  assistance  under  this  NOFA 
must  have  firm  commitments  for  the 
matching  fimds  required  under 
§  1805.600  by  no  later  than  August  31, 
1999.  The  Fund  may  recapture  and 
reprogram  funds  if  an  appUcant  fails  to 
raise  the  required  match  by  such  date. 
The  Fund  reserves  the  right  to  extend 
such  matching  funds  deadline  for 
specific  appUcants  selectad  for 
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assistance  if  the  Fund  deems  it 
appropriate. 

VI.  Evaluation  Factori 

Applications  will  be  evaluated  on  a 
competitive  basis  in  accordance  with 
the  criteria  described  in  12  CFR 
1805.802(b)  and  this  NOFA.  Also, 
applications  will  be  reviewed  for 
eligibility  and  completeness  purposes 
under  12  CFR  1805.802(a)  and  this 
NOFA.  The  Fund  reserves  the  right  to 
conduct  eligibility  and  completeness 
reviews  under  §  1805.802(a)  and  this 
NOFA  concurrently  with  its  substantive 
review  under  §  1805.802(b)  and  this 
NOFA. 

In  conducting  its  substantive  review, 
the  Fund  will  initially  evaluate 
applications  using  a  300  maximum 
point  scale  as  follows: 

(a)  Financial  Strength  and 
Organizational  Capacity  (12  CFR 
1805.802(b)(1)),  150  points  maximum; 

(1)  The  applicant's  track  record, 
financial  strength  and  current 
operations  (including  its  general 
financial  operations  and  lending/ 
investment  operations),  25  points  for 
established  groups,  5  points  for  start- 
ups; 

(2)  The  capacity,  skills,  and 
experience  of  the  management  team  and 
other  key  personnel  (overall 
organizational  structure,  lending/ 
investing  activities,  community 
develc^ment  experience),  75  points  for 
established  groups,  95  points  for  start- 
ups; 

(3)  The  quality  of  the  comprehensive 
business  plan  (identification  of 
community  needs,  mariiet  analysis, 
strategies  for  addressing  needs  and 
demand,  implementation  strategy 
including  any  commimity  partnerships, 
and  identifying  risks  and  assumptions), 
50  points;  

(b)  External  Retources  12  CFR 
1805.802(b)(2),  50  points  maximum;  and 


(c)  Community  Impact  and 
Community  Partneranips  (if  applicable) 
12  CFR  180S.802(bH3)  and  (4).  100 
points  maximum. 

As  shown  above,  the  Fund  will  utilize 
two  different  150  point  scales  for  the 
Financial  Strength  and  Organizational 
Capacity  criteria  depending  on  whether 
an  applicant  is  deemed  by  the  Fund  to 
be  a  start-up  organization  or  an 
established  organization.  The  Fund 
defines  a  start-up  organization  as  an 
entity  that  has  been  in  operation  for  less 
than  two  years.  The  F\md  will  find  an 
organization  to  be  a  start-up  if  it  began 
incurring  operating  expcmses  after 
October  26, 1996,  based  on  a  review  of 
submitted  income  and  expense 
statements  and/or  other  statements 
submitted  by  an  applicant  as  part  of  its 
application.  In  evaluating  applications 
of  start-up  organizations  against  the 
Financial  Strength  and  Organizational 
Capacity  criteria,  the  Fimd  will  place 
greater  emphasis  on  the  experience, 
strength  and  background  of  an 
applicant's  management  team  and  key 
personnel  than  on  the  breadth  and 
depth  of  its  financial  resources  and 
trends  in  operating  performance. 

Once  the  initial  evaluation  is 
completed,  the  Fund  will  determine 
which  applications  will  receive  further 
consideration  for  funding  based  on  the 
application  scores  (standardized  if 
deemed  appropriate),  the 
reconuiendations  of  the  individuals 
performing  the  initial  reviews  and  the 
amount  of  funds  available.  Those 
appUcants  selected  for  further  review  or 
a  second  stage  evaluation  may  receive 
an  on-site  interview  conducted  by  Fund 
staff  in  accordance  with  12  CFR 
1805.800  for  purposes  of  obtaining 
clarifying  or  confirming  information.  A 
final  review  ponel  will  consider  the 
results  of  the  initial  and  second  stage 
evaluations  and  the  geographic  and 


institutional  diversity  of  the  target 
markets  of  those  applicants  bei^ 
considered  for  funding  under  12  CFR 
1805.802(b)(5).  The  final  review  panel 
will  make  recommendations  to  the 
Fund's  selecting  official. 

While  previous  awardees  are  eligible 
to  apply  under  this  NOFA.  such 
applicants  should  be  aware  that  success 
in  a  previous  round  should  not  be 
considered  indicative  of  the  likelihood 
of  success  under  this  NOFA.  At  the 
same  time,  organizations  will  not  be 
penalized  for  having  received  awards  in 
a  previous  round  or  rounds,  except  to 
the  extent  provided  by  12  CFR 
1805.502(a)  whidi  prohibits  the  Fund, 
except  in  certain  circumstances,  from 
providing  more  than  $5  million  in 
assistance  to  any  organization  and  its 
subsidiaries  and  affiliates  during  any 
three-year  period. 

The  anticipated  mtiirimnm  award  per 
applicant  under  this  NOFA  is  $1.5 
million.  However,  the  Fund,  in  its  sole 
discretion,  reserves  the  right  to  make 
individual  award  amounts  in  excess  of 
$1.5  million  if  it  deems  it  appropriate. 

Vn.  Workshops 

The  Fund  expects  to  host  workshops 
in  November  and  December  of  this  year 
to  disseminate  information  to 
organizations  interested  in  applying  for 
assistance  under  this  NOFA.  ^you  wish 
to  be  on  a  mailing  list  to  receive 
information  about  such  workshops, 
please  fax  your  request  to  the  Fimd. 

Authority:  12  U.S.C.  4703, 4703  note,  4704, 
4706, 4707.  and  4717;  12  CFR  part  1805.700. 

Dated:  October  20. 1998. 
Manrioa  A.  Joims.  ^ 

Deputy  Director  fm'  Policy  and  Programs. 
Community  Development  Financia] 
Institutions  Fund. 

(FR  Doc.  98-28S1S  Filed  10-23-98:  8:45  am] 
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PENSION  BENEFIT  GUARANTY 
CORPORATION 

29  CFR  Parts  4022  and  4044 
RIN  1212-AA92 

Lump  Sum  Paymant  AaaumfMona 

AOENCV:  Pension  Benefit  Guaranty 
Q>rporation. 

ACTION:  Notice  of  intent  to  propose 
rulemaking. 


r:  The  PBGC  is  considering: 
Discontinuing  use  of  its  existing  lump 
'  sum  assumptions  for  payment  purposes 
and  replacing  them  with  a  modified 
version  of  its  existing  annuity 
assumptions,  effective  sometime  after 
Decemoer  2000,  and  discontinuing 
calculation  and  publication  of  its 
existing  lump  sum  interest  rates  at,  or 
sometime  after,  the  time  the  PBGC 
discontinues  their  use.  Because  this  may 
raise  issues  for  plans  and  participants, 
the  PBGC  is  specifically  soliciting 
public  comment  on:  the  assimiptions 
the  PBGC  should  use  to  value  its  lump 
sums  after  2000.  how  long  the  PBGC 
should  continue  to  calculate  and 
publish  its  existing  \\unp  sum  interest 
rates,  if  it  were  to  discontinue  their  use. 
and  any  potential  actions  that  the  PBGC 
could  take  to  lessen  the  potential 
consequences  that  would  arise  if  the 
PBGC  were  to  discontinue  use    or 
calculation  and  publicatioo  as  well  as 
use— of  its  existing  lump  sum  interest 
rates.  The  Internal  Revenue  Service  has 
requested  that  the  PBGC  solicit  public 
comments  on  its  behalf  concerning  the 
qualification  issues  that  may  arise  in  the 
context  of  possible  changes  to  the  PBGC 
interest  rates. 

DATES:  Comments  must  be  received  on 
or  before  December  28,  1998. 
AODNCMCt:  Comments  to  the  PBGC  may 
be  mailed  to  the  Office  of  the  General 
Counsel.  Pension  Benefit  Guaranty 
Corporation.  1200  K  Street.  NW.. 
Washington.  DC  20005-4026,  or 
delivered  to  Suite  340  at  the  above 
address.  Comments  to  the  PBGC  also 
may  be  sent  by  Internet  e-mail  to 
reg.comment8(Bpbgc.gov.  Comments  to 
the  PBGC  will  be  available  for  public 
inspection  at  the  PBGC's 
Communications  and  Public  AfCtirs 
Department.  Suite  240.  Comments  to  the 
Internal  Revenue  Service  may  be  sent  by 
mail  to:  Internal  Revenue  Service.  PC 
Box  7604,  Ben  Franklin  Station,  Attn: 
OC£BEO:BRl(REG-20975»-95).  Roran 
5226,  Washington,  DC  20044;  or  may  be 
hand  delivered  between  the  hours  of  8 
a.m.  and  5  p.m.  to  CC:DOM.-CORP:R 
(RBG-209759-95).  Courier's  Desk, 
Internal  Revenue  Building,  1111 


Constitution  Avenue  NW,  Washington, 
DC.  Alternatively,  comments  to  the 
Internal  Revenue  Service  may  be 
submitted  via  the  Internet  at  http:// 
www.irs.u8treas.gov/prod/tax_regs/ 
comments.html.  Comments  to  the 
Internal  Revenue  Service  will  be 
available  for  public  inspecti(Hi  at  the 
Freedom  of  Information  Reading  Room, 
Room  1621,  Internal  Revenue  Building, 
1111  Constitution  Ave.,  NW.. 
Washington.  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 
Harold ).  Ashner.  Assistant  General 
Counsel,  or  James  L.  Beller.  Attorney, 
Pension  Benefit  Guaranty  Corporation, 
Office  of  the  General  Coimsel,  Suite  340, 
1200  K  Street,  NW.,  Washington.  DC 
20005-4026,  202-326-4024.  (For  TTY/ 
TTD  users,  call  the  Federal  relay  service 
toll-free  at  1-800-877-8339  and  ask  to 
be  connected  to  202-326-4024.) 
SUPPLEMENTARY  SIF0RMAT10N: 

Backgrouiid 

When  a  plan  terminates  in  a  distress 
or  involuntary  termination,  the  PBGC 
values  the  plan's  benefits  in  order  to 
allocate  assets  to  benefits  in  aocerdance 
with  the  privity  categcvies  established 
under  section  4044  of  ERISA.  This 
allocation  affects  the  amount  of  the 
PBGC's  employer  liability  claim 
(representing  the  entire  plan 
underfundiiu)  and  participant  benefit 
entitlements  oeyond  guaranteed  benefits 
(ie.,  nonguaranteed  iMnefits  that  are 
funded  either  by  plan  assets  or, 
pursuant  to  ERISA  secticm  4022(c).  by 
PBGC  recoveries  on  its  employer 
liability  claims).  The  PBGC  also  values 
each  benefit  to  determine  whether  it  is 
de  mininUt  and  therefore  payable  as  a 
lump  sum  (and,  if  so,  in  what  amount) 
under  ERISA  section  4022  and  29  CFR 
part  4022.  The  assumptions  used  to 
value  benefits  for  purposes  of  sections 
4022  and  4044  are  in  part  4044  of  the 
PBGC's  regulations. 

The  PBGC  has  historically  derived  its 
interest  rate  assumptions  by  surveying 
private  sector  annuity  prices  and 
selecting  a  valuation  interest  rate  (or 
rates)  that,  when  combined  with  the 
PBGC's  mortality  assumptions, 
accurately  replicates  the  price  structure 
reflected  in  the  survey.  When  the  PBGC 
updated  iu  assumptions  in  1993  (58  FR 
50812  (September  28, 1993)),  it  noted 
that  ite  historical  interest  rates— derived 
based  on  UP-84  mortality 
assumptions — ^were  lower  than  they 
would  have  been  under  the  more 
current  GAM-83  mortality  assumptions 
then  in  use  by  many  private  sector 
insiirers.  The  PBGC  sUted,  "Even 
though  the  combination  of  mortality  and 
interest  asstunptions  acciuately 


replicates  private  sector  group  annuity 

f)rices,  the  disparity  between  the  PBGC's 
ow  interest  rates  and  familiar  private 
sector  rates  has  resulted  in  public 
confusion  over  the  PBGC's  interest  rate 
assumptions."  58  FR  5128,  5129 
(January  19, 1993). 

The  PBGC  updated  its  asstunptions  in 
1993  to  reflect.  am(uig  other  things,  the 
more  current  GAM-83  mortality 
assumptions  (thereby  increasing  the 
PBGC's  derived  interest  rates),  but  only 
for  benefits  that  must  be  paid  as 
annuities.  The  PBGC  did  not  extend  the 
updated  assumptions  to  benefits 
payable  as  lump  sums  because  Congress 
had  set  the  PBGC  lump  sum  interest 
rates  as  the  interest  rate  ceiling  (and 
thus  the  value  floor)  for  private-sector 
lump  sums.  The  use  of  the  more  current 
GAM-83  mortality  assumptions  would 
have  increased  the  liunp  siun  interest 
rates  and  thereby  decreased  private 
sector  lump  sum  values. 

The  PBGC  sUted  that  it  would  defer 
updating  its  lump  sum  asstunptions 
pending  legislative  action.  See  58  FR 
5130-31  (Jimuary  19, 1093);  58  FR 
50812,  50814  (September  28, 1993).  The 
Retiremmt  Protection  Act  of  1994 
("RPA")  eliminated  the  connection 
between  the  PBGC's  lump  sum  interest 
assumptions  and  the  interest  rates  that 
private  plaiu  are  required  to  use  to 
value  lump  stun  benefits. 

In  a  separate  notice  published 
elsewhere  in  today's  Federal  Kagialer, 
the  Pension  Benefit  Guaranty 
Corporaticm  is  proposing  to  use  a  single 
set  of  valtiation  asstunptions — those 
ctutently  tised  by  the  PBGC  to  value 
benefits  to  be  paid  as  anntiities — for 
ptirposes  of  allocating  asseto  to  all 
benefits  tmder  section  4044  of  ERISA. 
The  PBGC  will  continue  to  use  its 
existing  liunp  stun  interest  rates  for 
Itunp  stun  payment  purpoaes  imder 
ERISA  sectira  4022  for  plans  with 
terminadoD  dates  through  at  least 
December  2000.  This  isbecause,  tmder 
RPA,  plans  may  continue  to  tise  PBGC 
interest  rates  as  the  "appliaible  interest 
rate"  under  Code  section  417(e)(3)  for 
distributions  in  plan  years  beginning  as 
late  as  December  1999. 

New  PBGC  Lump  Sum  Aasamptioiis 

The  PBGC  is  considering  replacing  its 
existing  lump  sum  asstunptioiu  for 
payment  purposes  under  Part  4022  with 
a  modified  version  of  its  annuity 
assumptions  tmder  Part  4044.  The 
interest  and  other  assumptions  (e.g., 
expected  retirement  age)  tmder  part 
4022  wotdd  generally  be  the  same  as 
those  used  under  part  4044  for  anntiity 
valtiations.  However,  the  PBGC  will  use 
a  imisex  mortality  table  for  lump  stun 
payment  piuposes.  The  PBGC  is 
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ciuiently  reviewing  its  part  4044 
mcHtality  assumptions  (currently  GAM- 
83)  as  part  of  a  separate  rulemaldng.  See 
March  19, 1997,  Notice  of  Intent  to 
Propose  Rulemaking  (62  FR  12982).  The 
specific  imisex  moitdity  table  will 
depend  upon  the  mortauty  table 
adopted  in  that  nilemaking. 

In  addition,  the  PBGC  is  considering 
whether  the  amotmt  of  liunp  sum 
benefits  should  include  an  expense  load 
to  reflect  that  the  PBGC  charges  an 
expense  load  to  the  employer.  In  the 
past,  the  PBGC  lump  siun  payment 
included  a  load  because  its  lump  sum 
interest  rates  implicitly  included  that 
load.  The  annuity  assumpticms  from 
which  the  new  lump  sum  assumptions 
wrould  be  derived  provide  for  an  expUdt 
loading  charge  that  can  easily  be 
excluded  from  lump  sum  payments. 
Ahhougb  the  PBGC  charges  the 
emplojrer  for  a  load,  it  generally  inctus 
at  least  most  of  the  expenses  reflected  in 
this  charge  even  when  it  pays  a  benefit 
in  Itunp  sum  form.  See  58  FR  5128, 
5131  (January  19, 1993). 

Eflact  OB  OngoiBg  and  Other 
Noatmstaed  PUns 

Only  those  plans  trusteed  by  the 
PBGC  would  be  affected  directiy  if  the 
PBGC  were  to  discontinue  use  of  its 
existing  lump  sum  interest  rates 
sometime  after  2000.  However,  plans 
not  trusteed  by  the  PBGC  could  be 
affected  indirectly.  While  the  PBGC's 
lump  sum  rates  will  no  longer  be  the 
"applicable  interest  rate"  far  ptupoees 
of  Code  section  417(e)(3)  and  ERISA 
secticm  205(g)(3)  after  2000,  some  plans 
may  nonetheless  continue  to  provide  for 
the  use  of  the  PBGC's  Itunp  sum  interest 
rates  (if  these  rates  produce  a  larger 
distribution  far  the  participant  than 
required  under  Code  section  417(e)(3) 
and  ERISA  section  205(gM3)).  on  a 
permanent  basis  or  for  a  transitional 
period  that  extends  beyond  2000.  These 
plans  may  face  interpretive  issues  or 
unintended  consequences.  Fw  example, 
if  the  PBGC  continues  to  calculate  and 
to  publish  its  historical  lump  sum 
interest  rates,  and  a  plan  refers  to  the 
interest  rates  used  by  the  PBGC  to 
determine  lump  sum  values,  there  Is  a 
question  whether  this  should  be 
interpreted  as  a  refnence  to  the  PBGC's 
new  assumptions  for  determining  lump 
sum  values  or  the  rates  the  PBGC 
continues  to  publish  based  cm  its  former 
methodology.  Similar  issues  may  arise 
in  the  case  of  an  annuity  contract  that 
provides  for  use  of  the  PBGC's  lump 
sum  interest  rates. 

In  additicm  to  discontinuing  use  of  its 
existing  Itunp  stun  assumptions,  the 
PBGC  is  considering  discontinuing 
calculation  and  publication  of  its 


existing  lump  stun  interest  rates 
sometime  ahei  2000  because  these  rates 
are  derived  under  the  assumption  that 
present  values  are  calculated  using  the 
UP-84  mortality  table,  which  will 
become  increasingly  outdated.  The 
interest  rate  assumptions  that  are 
derived  in  connection  with  the  use  of 
the  UP-84  mortality  table  are  lower  than 
those  that  are  derived  in  connection 
with  the  use  of  a  more  current  mortality 
table.  The  PBGC  recognizes  that 
discontinuing  calculation  and 
publication  of  these  rates  would  raise 
additional  issues  for  plans  that  provide 
for  pajrment  of  a  lump  sum  equal  to  the 
value  produced  by  thiese  rates,  and  may 
raise  issues  in  the  case  of  collective 
bargaining  agreements  and  annuity 
contracts  that  reference  these  rates. 

The  Internal  Revenue  Service  has 
infcnmed  the  PBGC  that,  in  the  context 
of  possible  changes  to  the  PBGC  interest 
rates,  employera'  resp<mses  (such  as 
plan  amendments  or  plan 
interpretations  that  have  the  effisct  of 
reducing  participants'  benefits)  might 
cause  plans  to  ful  to  satisfy  the  plan 
qualification  requirements  of  the 
Internal  Revenue  Code.  The  Internal 
Revenue  Service  notes  that,  depending 
on  plan  language,  issues  may  arise 
regarding  whether  a  plan  provides 
d^nitely  determinable  benefits,  is 
operated  in  aocordaDoe  with  its  terms, 
or  complies  Mrith  the  requirements  of 
section  411(d)(6).  For  example,  a 
violation  of  section  411(dX6)  may  occur 
if  a  plan  is  amended  to  eliminate  use  of 
the  PBGCs  existing  lump  sum  interest 
rates  (or  to  substitute  an  alternative 
interest  rate  for  the  PBGCs  existing 
lump  sum  rates)  with  respect  to  benefits 
that  have  accrued  before  the  later  of  the 
adoption  date  or  the  effective  date  of  the 
amendment,  unless  the  amendment  is 
Mrithin  the  confines  of  the  explicit  relief 
provided  in  connection  with  plan 
amendments  that  subrtitute  the  30-year 
TYeastuy  rate  for  the  PBGC  interest  rate 
under  section  767(dX2)  of  RPA  and  26 
CFR  1.417(e)-l(d)(10)(iii)  throu^  (v). 

The  PBGC  is  soliciting  comments  on 

(1)  the  assumptions  the  PBGC  should 
use  to  value  its  lump  sums  after  2000, 

(2)  how  long  the  PBGC  should  continue 
to  calculate  and  publish  its  existing 
lump  sum  interest  rates,  if  it  Mrere  to 
disamtinue  their  use.  and  (3)  any 
potmtial  actions  that  the  PBGC  could 
take  to  lessen  the  potential 
consequences  that  would  arise  if  the 
PBGC  were  to  discontinue  use — or 
calculation  and  publicatioD  as  well  as 
use — of  its  amiating  lump  sum  interest 
rates.  The  PBGC  will  not  implement 
these  changes  without  providing 
adequate  lead  time. 


The  Internal  Revenue  Service  has 
requested  that  the  PBGC  solicit  public 
comments  on  its  behalf  concerning  the 
qualification  issues  that  may  arise  in  the 
context  of  possible  changes  to  the  PBGC 
interest  rates,  including  the  relief  under 
Code  section  411(d)(6)(B)  tiiat  may  be 
appropriate  to  permit  employers  to 
make  plan  amendments  to 
accommodate  the  PBGC's  change  in 
lump  sum  interest  rate  assumptions.  For 
example,  it  may  be  appropriate  for  the 
Internal  Revenue  Service  to  permit  an 
emplo]rer  to  substitute  an  interest  rate 
that  is  roughly  comparable  to  the 
PBGC's  existing  lump  sum  rates. 
Comments  on  this  topic  may  be  sent  to 
the  Internal  Revenue  Service  (see 
AWWCSSES). 

Issued  in  Washington,  DC.  this  21st  day  of 
October  1996. 

DavU  M.  SiraMB. 

Executive  Dinctar.  Pension  Benefit  Guaranty 
Corporation. 

(FR  Doc  98-28626  Filed  10-23^98;  8:45  am) 
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AOENCV:  Pension  Benefit  Gturanty 

Corporation. 

ACTION:  Proposed  rule. 

SUMMART:  The  Pension  Benefit  Guaranty 
Corporation  solicits  public  comment  on 
its  proposal  to  amend  its  regulations  to 
provide  for  the  use  of  a  sin^  set  of 
valuation  asstunptions — those  cunenUy 
used  bv  the  PBGC  to  value  benefits  to 
be  paid  as  annuities — ibr  purposes  of 
allocating  assets  to  benefits  under 
section  4044  of  ERISA. 

While  the  PBGC  is  proposing  to 
discontinue  using  its  itunp  sum 
valuation  aastunptioos  far  ptupoees  of 
allocating  assets  to  benefits,  it  intends  to 
continue  using  its  existing  lump  sum 
assumptions  far  lump  stun  pa]nnent 
ptupoees  at  leest  through  2000.  The 
PBGC  is  considering  replacing  its  lump 
sum  payment  assumptions,  sometinie 
after  2000,  with  a  modified  version  of  its 
annuity  asstunptions.  In  a  separate 
notice  publidied  elsewhere  in  today's 
Federal  lagiilar.  the  PBGC  is  soliciting 
public  OHnment  on  this  possible 

r4iang« 

OATBS:  Comments  must  be  received  on 
or  befare  December  28. 1996. 
AODRCSSO:  Comments  may  be  mailed  to 
the  Office  of  the  Geraral  Counsel. 
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Pension  Benefit  Guaranty  Ck>rporation. 
1200  K  Stieet.  NW..  Washington.  DC 
20005-4026.  or  delivered  to  Suite  340  at 
the  above  address.  Comments  also  may 
be  sent  by  Internet  e-mail  to 
reg.comments0pbgc.gov.  Comments 
will  be  available  for  inspection  at  the 
PBGC's  Communications  and  Public 
Affairs  Department  in  Suite  240  at  the 
above  addiess  during  normal  business 
hours. 

FOR  FURTHER  INFORMATION  CONTACT: 
Harold ).  Ashner,  Assistant  General 
Counsel,  or  James  L.  Beller.  Attorney, 
Pension  Benefit  Guaranty  Corporation. 
Office  of  the  General  Counsel.  Suite  340, 
1200  K  Street.  NW..  Washington,  DC 
20005-4026.  202-326-4024.  (ForTTY/ 
TTD  users,  call  the  Federal  relay  service 
toll-free  at  1-800-877-8339  and  ask  to 
be  connected  to  202-326--4024.) 
SUPPLOICNTARV  INFORMATION: 

Background 

In  the  case  of  a  distress  or  involuntary 
termination,  the  PBGC's  regulations 
prescribe  the  benefit  valuation 
assumptions  used  to  allocate  assets  to 
benefits  under  section  4044  of  ERISA. 
These  regulations  currently  provide  for 
the  use  of  two  sets  of  assumptions— one 
for  benefits  to  be  paid  as  annuities  and 
another  for  benefits  payable  as  luimp 
sums.  Whether  a  benefit  is  to  be  paid  as 
an  annuity  or  is  payable  as  a  lump  sum 
is  determined  under  section  4022  of 
ERISA  and  the  PBGC's  implementing 
regulations.  (A  more  detailed  discussion 
of  these  aspects  of  the  PBGC's 
regulations  is  provided  in  a  separate 
notice  published  elsewhere  in  today's 
Federal  Register.) 

AmeBdment  to  Part  4044 — Assumptions 
fbr  Allocation  of  Assets 

The  proposed  amendments  simplify 
the  PBGC's  valuation  rules  by  providing 
that  all  benefits  will  be  valued  for  plan 
asset  allocation  purposes  under  ERISA 
section  4044  by  using  the  PBGC's 
annuity  assumptions,  regardless  of  the 
form  in  which  payment  may  be  made 
under  section  4022.  These  amendments 
will  apply  to  any  plan  with  a 
termination  date  on  or  after  the  effective 
date  of  the  final  rule.  For  plans  with 
termination  dates  before  the  effective 
date  of  the  final  rule,  benefits  will 
continue  to  be  valued  for  purposes  of 
allocating  assets  to  benefits  under  the 
existing  regulations. 

Amendment  to  Pail  4022 — Assumptions 
for  Lump  Sum  Payments 

While  the  PBGC  will  no  longer  use  its 
existing  lump  sum  interest  rates  (and 
other  assumptions)  for  purposes  of 
section  4044.  it  will  continue  to  use 
them  for  lump  sum  payment  purposes 


under  section  4022  at  least  through 
2000.  (In  a  separate  notice  publiwed 
elsewhere  in  today's  Federal  Register. 
the  PBGC  is  soUciting  public  comment 
on  possible  changes  alter  2000.) 
Accordingly,  the  amendment  moves 
these  assumptions  from  part  4044  to 
part  4022.  The  PBGC  expects  that  plan 
lump  siun  provisions  referring  to  the 
PBGC's  lump  sum  interest  rates  under 
part  4044  will  be  interpreted  as  referring 
to  the  assumptions  used  by  the  PBGC  to 
value  lump  siuns  for  payment  purposes 
(those  proposed  to  be  moved  to  part 
4022). 

Part  40S0-^liaaing  Participant 
Assumptions 

The  PBGC  is  making  non-substantive 
changes  to  the  definition  of  "missing 
participant  limip  sum  assiunptions"  and 
"missing  participant  annuity 
assumptions"  in  its  Missing  Participants 
regulation  (Part  4050)  to  conform  to  the 
amendments  to  parts  4022  and  4044. 

E.O.  12866  and  the  Regulatory 
Flexibility  Act 

The  PBGC  has  determined  that  this 
proposed  rule  is  not  a  "significant 
regulatory  action"  under  the  criteria  set 
forth  in  Executive  Order  12866.  The 
PBGC  certifies  that,  if  adopted,  the 
amendment  will  not  have  a  significant 
economic  effect  on  a  substantial  number 
of  small  entities.  The  amendments 
generally  affect  only  the  valuation  of  de 
minimis  benefits  and  will  have  an 
immaterial  efiisct  on  liabilities 
associated  with  plan  termination. 
Accordingly,  as  provided  in  section 
605(b)  of  the  Regulatory  Flexibility  Act. 
sections  603  and  604  do  not  apply. 

ListofSublects 

29  CFR  Part  4022 

Pension  insiuance.  Pensions. 
Reporting  and  recordkeeping 
requirements. 

29  CFR  Pari  4044 

Pension  insxuance.  Pensions. 

29  CFR  Part  4050 

Pensions.  Reporting  and 
recordkeeping  requirements. 

For  the  reasons  set  forth  above,  the 
PBGC  proposes  to  amend  parts  4022. 
4044.  and  4050  of  29  CFR  chapter  XL  as 
follows: 

PART  4022-BENEFIT8  PAYABLE  V4 
TERMMATEO  SMQLE-EMPLOYER 
PLANS 

1.  The  authority  citation  for  part  4022 
continues  to  read  as  follows: 
AudMrity:  29  U.S.C  1302  aod  1322. 


2.  In  S  4022.7.  paragraph  (d)  is  revised 
to  read  as  follows:  

14022.7    Beneflta  payable  in  a  aingle 


(d)  Determination  of  lump  sum 
amount.  For  purposes  of  paragraph 
(b)(l)(i)-(iii)  of  this  section,  the  lump 
sum  value  of  a  benefit  shall  be 
calculated  by  valuing  the  monthly 
annuity  benefits  payable  in  the  form 
determined  under  §  4044. 5 1  (a)  of  this    - 
chapter  and  commencing  at  the  time 
determined  under  §  4044.51(b)  of  this 
chaptw.  The  actuarial  assumptions  used 
shall  be  those  described  in  §  4044.52. 
except  that — 

(1)  Loading  for  expenses.  There  shall 
be  no  adjustment  to  reflect  the  loading 
for  expenses; 

(2)  Mortality  rates  and  interest 

■  assumptions.  The  mortality  rates  in 
appendix  A  to  this  part  and  the  interest 
assumptions  in  appendix  B  to  this  part 
shall  apply:  and 

(3)  Date  for  determining  lump  sum 
value.  The  date  as  of  which  a  lump  siun 
value  is  calculated  is  the  termination 
date,  except  that  in  the  case  of  a 
subsequent  insufficiency  it  is  the  date 
described  in  section  4062(b)(1)(B)  of 
ERISA. 

Appendbc  to  Fait  4022— {Redesignated 
as  Appendix  C  to  part  4022] 

3.  The  Appendix  to  Part  4022  is 
redesignated  as  Appendix  C  to  part 
4022,  and  its  heading  is  revised  to  read 
"Appendix  C"  to  part  4022 — Maximum 
Guaranteeable  Monthly  Benefit". 

PART  4044-^LLOCATION  OF 
ASSETS  IN  SINGLE-EMPLOYER 
PLANS 

4.  The  authority  citation  for  part  4044 
continues  to  read  as  follows: 

Authority:  29  U.S.C  1301(a),  1302(b)(3), 
1341.  1344. 1362. 

5.  Section  4044.52  is  revised  to  read 
as  follows: 

I4044.S2    VakMtion  of  benefits. 

The  plan  administrator  shall  value  all 
benefits  as  of  the  valuation  date  by — 

(a)  Using  the  mortality  assumptions 
prescribed  by  §  4044.53  and  the  interest 
assumptions  prescribed  in  appendix  B 
to  this  part; 

(b)  Using  interpolation  methods, 
where  necessary,  at  least  as  acciirate  as 
linear  interpolation; 

(c)  Using  valuation  formulas  that 
accord  with  generally  accepted  actuarial 
principles  and  practices; 

(d)  'Taking  mortality  into  account 
during  the  deferral  period  of  a  deferred 
joint  and  survivor  bisnefit  only  with 
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respect  to  the  participant  (or  other 
principal  annuitant);  and 

(e)  Adjusting  the  values  to  reflect 
loading  expenses  in  accordance  with 
appendix  C  to  this  part. 

6.  In  §  4044.53.  the  section  heading 
and  paragraph  (a)  are  revised  to  read  as 
follows: 

f40«4w83    Mortality  assumptions. 

(a)  General  rule.  Subject  to  paragraph 
(b)  of  this  section  (regarding  certain 
death  benefits),  the  plan  administrator 
shall  use  the  mortality  factors 
prescribed  in  paragraphs  (c).  (d),  and  (e) 
of  this  section  to  value  benefits  under 
§4044.52. 


{4044.54   {Removed  and  Ressfved) 

7.  Section  4044.54  is  removed  and 
reserved. 

^pendix  A  to  Part  4044— (Amended] 

8.  In  appendix  A  to  part  4044.  Table 
3 — Lump  Sum  Mortality  Table  is 
redesignated  as  appendix  A  to  part  4022 
with  the  heading  "Appendix  A  to  part 
4022— Lump  Sum  Mortality  Rates". 

Appendix  B  to  Part  4044— {Amended] 

9.  In  appendix  B  to  part  4044,  the 
appendix  heading  is  revised  to  read 
"Appendix  B  to  Part  4044— Interest 
Rates  Used  to  Value  Benefits";  the 
heading  of  Table  I  ("Table  I— (Annuity 
Valuations]")  is  removed;  and  Table  II — 


[Liunp  Sum  Valuations]  is  redesignated 
as  appendix  B  to  part  4022  with  the 
heading  "Appendix  B  to  part  4022— 
Lump  Sum  Interest  Rates". 

^pendu  C  to  Part  4044— (Amended] 

10.  In  appendix  C  to  part  4044,  the 
table  is  amended  by  removing  the 
reference  to  "Table  I  of  appendix  B  for 
the  valuation  of  annuities"  and 
replacing  it  with  a  reference  to 
"appendix  B  for  the  valuation  of    - 
benefits". 

PART  4060-MSSINQ  PARTICIPANTS 

11.  The  authority  citation  for  part 
4050  continues  to  read  as  follows: 

Authority:  29  U.S.C  1302(b)(3).  1350. 

12.  In  §4050.2.  the  definitions  of 
missing  participant  annuity 
assumptions  and  missing  participant 
lump  sum  assumptions  are  revised  to 
read  as  follows: 

14060.2    OeRnldons. 


Adissing  participant  armuity 
(osumptions  means  the  interest  rate 
assumptions  and  actuarial  methods  for 
valuing  benefits  under  §  4044.52  of  this 
chapter,  applied 

(1)  As  if  UM  deemed  distribution  date 
were  the  termination  date; 

(2)  Using  the  mortality  rates 
prescribed  in  Revraiue  Ruling  95-6. 
1995-1  CB.  80; 


(3)  Without  using  the  expected 
retiremmt  age  assiunptions  in 

§§  4044.55  through  4044.57  of  this 
chapter. 

(4)  Without  making  the  adjustment  fbr 
expenses  provided  for  in  §  4044.52(e)  of 
this  chapter,  and 

(5)  By  adding  $300.  as  an  adjustment 
(loading)  for  expenses,  for  each  miMing 
participant  whose  designated  benefit 
without  such  adjustment  would  be 
greater  than  $5,000. 

Missirtg  participant  lump  sum 
assumptions  means  the  interest  rate  and 
mortality  assumptions  and  actuarial 
methods  for  detennining  the  lump  sum 
value  of  a  benefit  under  section 
4022.7(d)  of  this  chapter  applied  — 

(1)  As  if  the  deemed  distribution  date 
were  the  termination  date;  and 

(2)  Without  using  the  expected 
retirement  age  assumptions  in 

§§  4044.55  through  4044.57  of  this 
copter. 

laniad  in  Washingloa.  D.C.  this  21st  day 
of  October.  1998. 

David  M.  SiraMB. 

£xacutrve  Director,  Patskm  Benefit  Guaranty 
Corpotatkm. 

(FR  Doc  96-28627  Filed  10-23-96:  8:45  am] 
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REMINDERS 

TtM  items  in  this  Kst  were 
editoriaay  compiled  as  an  aid 
to  Federal  Register  users. 
Inclusion  or  exclusion  from 
this  list  has  no  legal 
significance. 

RULES  GOING  INTO 
EFFECT  OCTOBER  26, 
1996 

coMMOomr  futures 

TRAOINQ  COMMISSION 

Commodity  Exchange  Act: 
Bunched  orders  eligible  for 
post-execution  allocation: 
customer  account 
identification  requirements; 
published  8-27-98 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  quality  Implementation 
plans:  approval  and 
promulgation;  vanous 
States: 

Georgia;  published  8-25-98 
Maryland:  published  8-26-98 
North  Dakota;  published  8- 
27-98 
Clean  Air  Act: 
Add  rain  program— 
Altowancas  reallocation  for 
utility  units  in  1998; 
revision  mettK>dology; 
published  9-28-98 
FEDERAL 
COMMUMCATIONS 
COMMIOaiON 
Radio  stations:  table  of 
assignments: 

Kentucky:  published  9-17-98 
HOUSINQ  AND  URBAN 
DEVELOPMENT 
DEPARTMENT 
QovemmerN  Natiortal 
Mortgage  Association 
(Ginnie  Mae): 

Mortgage-backed  secunties; 
book  entry  securities: 
published  9-24-98 
JUSTICE  DEPARTMENT 
limniQratton  and 
Natureilialion  Service 
Immigration: 
User  fee  requirements; 
technical  changes  lor 
submission:  published  9- 
25-98 
JUSTICE  DEPARTMENT 
Pafde  Cofiwnvsalon 
Federal  prisoners:  paroling 
and  releasing,  etc.: 
District  of  Columbia  Code; 
prisoners  servir>g 
sentences;  published  10- 
28-98 
TRANSPORTATION 
DEPARTMENT 
reoerai  Avwoon 
Admlnislrelion 
Airworthiness  directives: 


AeroapMate;  pubished  9- 

21-98 
Airbus;  published  9-21-98 
British  Aerospace;  published 

9-21-98 
Fokker,  published  9-21-98 
Sub;  published  9-21-98 
Commercial  space  launch 
activities.  Kcensed;  financial 
rasporsibilily  requirements; 
publohed  8-26-96 
TREASURY  DEPARTMENT 
Cuelotna  Servloe 
Articles  conditionally  free, 
subject  to  a  reduced  rate, 
•tc: 

Andean  Trade  Preference 
Act:  duty  prefererKe 
provisiorts; 

implementation:  published 
9-25-98 
IMerchandise  remaining  at 
place  of  arrival  or  unlading 
beyorxf  lay  order  pehod; 
general  order,  perialties  tor 
faikire  to  notify  Customs; 
published  9-25-98 
Trademarks,  trade  names,  and 
copyrights: 

Anticounterfeiting  Consumer 
Protectkx)  Act;  disposition 
of  merchandise  bearing 
courrterfeit  American 
trademarks:  civil  penalties; 
published  9-25-98 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 

DEPARTMENT 

Agricultural  Marketing 

Servloe 

Kiwifruit  grown  ir>— 

CaMomia;  comments  due  by 
11-^-98:  published  9-3-98 
SoytMan  promotnn  and 

research  program; 

comments  due  by  11-3-98; 

published  9-4-98 
AGRICULTURE 
DEPARTMENT 


InapecWon  Servloe 
Interstate  transportatnn  of 
animals  ar)d  animal  products 
(quarantine): 
BruceHosis  in  cattle  and 
bisorv— 

Procedures  kx  retaining 
class  free  State  status: 
comments  due  by  11-2- 
98;  published  9-17-98 
Plant-related  quarantine, 
foreign: 

Orchids  in  growing  media; 
comments  due  t>y  11-2- 
98;  published  9-1-98 

AGRICULTURE       - 
DEPARTMENT 

Aerial  photographic 
reproductions;  fee  schedule: 


comments  due  by  11-6-98; 
published  10-7-98 
COMMERCE  DEPARTMENT 
Grants  and  agreements  with 
instilutwns  of  higher 
educatkm.  hospitals,  other 
nort-profit.  and  commercial 
organizations;  uniform 
administrative  requirements; 
comments  due  by  11-3-98; 
published  9<4-98 
COMMERCE  DEPARTMENT 
Export  Administration 


Export  Mcertsing: 
Commerce  control  Kst—' 
Ertcryplkxi  items 
tianslerred  from  U.S. 
Munittons  List  to 
Commerce  Control  List; 
conHnents  due  by  11-6- 
98:  publishad  9-22-98 
COMMERCE  DEPARTMENT 

National  Oceanic  ana 
Almoapharle  Administration 

Endangered  and  threatened 


Sea  turtle  oortservation; 


requirements- 
Turtle  exckjder  devices; 
comments  due  by  11-6- 
98;  published  10-14-96 
Fishery  coraervation  and 
management: 
West  Coast  States  and 
Western  Pacific 
fisfieries— 

Pacific  Coast  groundlish: 
comments  due  by  11-5- 
98;  published  10-6-98 

CORPORATION  FOR 
NATIONAL  AND 
COMMUNnir  SERVICE 

Foster  grandparent  program; 

comments  due  by  11-2-98; 

published  9-3-96 
Retired  and  senior  volunteer 

program:  comments  due  by 

11-2-98;  published  9-3-98 
Senior  compcuiion  program; 

oorwnents  due  by  11-2-98; 

published  9-3-98 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  polutants.  hazardous; 
natior>al  emission  standards: 
FerroaNoys  production; 
comments  due  l>y  11-4- 
98;  published  10-13-98 
Air  quality  implementation 
plans:  VAVapproval  and 
promulgation:  various 
States;  air  quality  plannirtg 
purposes;  desigriation  of 
areas: 

Connecticut;  comments  due 
by  11-4-98;  published  10- 

Drint(ing  water 


Nafional  primary  and 
secondary  drinking  water 
regulations 
ChemicaJ  and 
microbiological 
contaminants;  analytical 
methods  lor  oompkanoe 
delerminatk)ns; 
corriments  due  t>y  11-2- 
96:  pubished  9-3-96 
Chemical  and 
microbiological 
contaminants;  analytical 
methods  fc>r  oontpliance 
ileleiiiHnations; 
comments  due  by  11-2- 
96;  published  9-3-98 
Pesticides:  Meranoes  in  lood. 
animal  feeds,  and  raw 
agricultural  commodities: 
Aider  bark;  comments  due 
by  11-4-98;  published  10- 
5-96 
Superlund  programs: 
National  oil  and  hazardous 
substances  contingency 
plan- 

Nattonal  priorities  list 
update;  comments  due 
by  11-2-98;  published 
10-2-98 
FEDERAL 
COMMUMCATIONS 


Common  carrier  servkxs: 
SsteWe  communications— 
18QHZ  frequency  t>and 
redesignation,  blanket 
licensing  ol  satelite 
Earth  stations,  and 
aMocation  of  additional 
spectrum  kx  broadcast 
sateMte  service  use; 
comments  due  by  11-5- 
96:  published  10«-98 
Organization.  futKtions.  am 
authority  delegatwns: 
Wireless  communicatk>ns 
services- 
Gettysburg,  PA.  reference 
facility  ctosing;  biennial 
regulatory  review; 
comments  due  by  11-5- 
98;  published  10^-98 
Radio  statk)ns;  table  of 
assignments: 

Georgia;  comments  due  by 
11-2-98;  published  9-17- 
.    96 

Missouri:  comments  due  by 
11-2-98;  published  9-17- 
98 
New  Mexico;  comments  due 
by  11-2-98;  published  9- 
17-98 
Texas;  commertts  due  by 
11-2-98;  published  9-17- 
98 
HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 


iMledicaKy  undersen^ed 
populations  and  health 
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proleesiorwl  shortage  areas; 

consoidation;  comments 
due  by  11-2-98;  published 
9-1-96 

HEALTH  AND  HUMAN 
SERVICES  DI7ARTMENT 

hwpaclor  Gsnsral  Oflloa, 
neann  ana  numan  aervioea 


Health  care  programs;  fraud 
and  abuse: 

HeaM)  Insurance  Portability 
and  Aocountabiity  Act— 
Medtoare  wtd  State  heaNh 
care  programs;  anti- 
fraud  and  abuse 
authority  increase 
ttwough  exchision  and 
civil  money  penaMy 
provisions;  comments 
due  by  11-2-96; 
published  9-2-96 

JUSTICE  DEPARTMENT 


Aiens— 
Surrender  of  aliens 
ordorad  removed  from 
U.S.;  comments  due  t>y 
11-3-98;  published  9-4- 
98 

LABOR  DEPARTMENT 


Coal  and  metal  and  nonmetal 
mine  safely  and  hesKh: 
Undsrground  nmes  - 
Ug^iUng  equipment,  coal 
dust/rock  dust 
analyzen,  and  methane 

improved  and 
eiminstad;  cotTwnents 
due  by  11-2-96; 
pubished  »^^e 
Coal  mine  safety  and  hasMi: 
UndorgrouTKl  mines — 

Approved  books  and 
records;  regulations 
improwsd  and 


dually  11-2-96; 
pubished  9-346 
Coal  mine  respiraUe  dust 


improved  and 


due  by  11-2-96; 
pubished  »-3« 

POSTAL  SERVICE 

Domestic  Mail  Manual: 
Commercisi  mad  receiving 
agsncy;  ossvery  oi  maa. 


procedure  clarification; 
commenta  due  tiy  11-2- 
96;  pubished  9-2-96 
Postage  meters  manufacture 
and  use- 
Postal  security  devioss 
and  IndKia  (postmailcs) 

SD0CniC8ilOO8 1 

conrwnents  due  by  11-2- 
98;  pubished  9-2-96 

SECURITIES  AND 
EXCHANGE  COMMWOION 

Securities: 
Securities  depository 
accounts;  increased 
efficiency  and  certasity  in 
prtxiessmg  of 
reorganization  events, 
tender  offers,  artd 
axcliange  offers; 
comments  due  t>y  11-3- 
96;  pubished  9-4-96 

TRANSPORTATION 
DEPARTMENT 
Coast  Guard 

Ports  snd  waterways  safety: 
Cleveland  Harbor.  OH; 
ragulaled  navigatton  area; 
comments  due  by  11-5- 
96;  pubished  8-7-96 
Vessel  documentation  and 
measurement: 

UrKtocumented  tMiges  over 
100  gross  tons; 


system;  ootiNnenls  due  by 
11-346;  pubished  7-6-06 

TRANSPORTATION 

D9ARTMBIT 

Aoquisllion  regulabons: 


oommenls  due  by  11-2* 
96:  pubished  10-1-96 

TRANSPORTATION 
DEPARTMBfT 


Airmen  certMteation: 


osrtifkalion  and  training 

raquiremenis;  cummsnii 

due  by  11-6-96;  pubished 

7-946 
rnKXS.  Mgni  ■wpucbjts,  ana 

ground  instructors  oulsids 

U.S.;  icetwing  and 

training;  comments  due  by 

11-4-96;  pubished  1(K5- 

98 
Airworthiness  dvactives: 
Boeing:  conwnents  due  by 

11-2-96;  pubished  »^-96 
Bombardton  comments  due 

by  11-2-98;  pubished  10- 

2-96 
QuHstiecHn:  comments  due 

by  11-2-98:  pubirt)sd»^ 


McOotmei  Oougfes; 
comments  due  by  11-2- 
98;  pubished  9-^46 

New  Piper  Arcraft,  Inc.; 
oomntanii  due  by  11-^ 
96;  pubishsd  9^446 

Da^^a       ■       ^US^Sa»^W«a      ^^^^^MBb^ifl^^ 

risu  a  wiHuny;  oonwrwns 
due  by  11-246;  pubished 
9-2-96 
Saab;  comments  due  by  11- 
246;  pubished  1&2-9e 
Oass  D  and  Claas  E 
asspace;  oommenls  due  by 
11-2-96;  pubished  1»2-06 
Class  E  anpaoe;  oommenls 
due  by  11-2-96;  pubished 
10^-96 
VCR  Federal  ainiiays: 
comments  dus  by  11-4-96; 
pubished  10-646 

TRANSPORTATION 
DEPARTMENT 


nave  oeoome  reaarai  i^ps.  a 
may  be  used  in  oori^utKilion 
wNh -PLUS- (PuUk  Laws 
Update  Sennoe)  on  202-623- 
6641.  TNs  ist  is  siso 
avaiable  onine  at  hOp^/ 
wwwjiara.goM^ledreg. 

The  text  of  laws  is  not 
pubished  in  the  Fadsral 
Rs^fMSf  but  may  bs  ordsrad 
in -sip  law- OndMdusI 


swpernMnoarw  oi  uooumeras, 
U.S.  Govommant  Pritaing 
Office.  Washington.  DC  20402 
(plwne.  202-612-180Q.  The 
«alaobamade 


GPO  Aooaaa  m.  HtpJl 

witiw,MooatajQpojQfM(tu docs/. 

Some  laws  may  not  yet  be 


Motor  carrier  safety  standards: 
Driver 


Modffsl  examinabon 
certificates:  convnents 
due  by  11-346; 
pubished  6-6-96 

TRANSPORTATION 
DEPARTMENT 


HJL  411»P.L  106-27S 

LegiaMwa  Branch 
Appiapriafions  Act.  1999  (OcL 
21.  1996;  112  Slat  2430) 

HJL  4164IPJ-  106-27S 

MaMng  approprisaons  for  the 
Ospartmanis  of  Veterans 
Affairs  and  Housing  and 
Urban  DevelopmsnL  and  tor 


standards: 
Lamps,  relective 


Oaythna  namaig  lamps; 
Sfare  reduction; 
oommenls  due  by  11^^ 
96;  pubfiahed  9-1646 

TREASURY  OEPARTMBIT 


30,  1909,  and  lor 
(Oct  21. 
1996;  112  SML  2461) 

HJ143SWPJ.  106-t77 

Onwttim 


Appropnaions  Act,  1900  (OcL 
21.  1998;  112  SlaL  2681) 

23,1000 


transacOons;  oommenls 
due  by  11-2-06;  pubfiahed 


TREASURY  DEPARTMENT 

Government  Securfbes  Act; 


PENS  is  a  free 

srvioeof 
pubic  laws.  To 
ssndE-mai  to 


Brokers  and 
reporting  raquirsmsnt; 
Year  2000  oompfiama, 
conwnents  dus  by  11-4- 
96;  pubished  106-96 


LIST  OF  PUBLIC  LAWS 

This  is  s  oorSinuing  ist  of 
ptMfc  bfls  from  ttis  currsrN 
session  of  Congress  wtiich 


the  text  messags: 

PIIBLAWS4.  Your 


Note:  This  service  is 
for  E-mari  notMcabon  of  new 
pubic  laws.  The  lest  of  laws 
is  not  avaiabis  ihrou^  this 


to  spaclic 


ssnl  to 


VI 
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CFRCHECKU8T 


TNs  dwddM.  praparad  by  the  Office  of  the  Fedand  Register,  Is 
pubNehed  waeMy.  It  Is  wranged  in  the  order  of  CFR  titles,  stock 
rurrttn,  prtoes,  and  revision  dates. 

An  aslsriek  O  praoedas  each  entry  that  has  been  issusd  since  lest 
«M8k  «id  which  is  now  awaiWbia  for  sale  at  the  Qovammsnl  Printing 

Office.  » 

A  checMM  of  current  CFR  volumes  comprising  a  oompisla  CFR  set. 

tfso  i«]paars  m  the  laleet  Issus  of  ths  LSA  (Ust  of  CFR  Sections 

Afleded).  which  is  revleed  monthly. 

The  CFR  is  avaMble  free  on4ne  through  the  Government  Printing 

OfRoe's  QPO  Access  Service  at  hMp7Aiirww.aooees.gpagov/inara^cfr/ 

lndex.hlml.  For  information  abou  QPO  Access  cal  ths  QPO  User 

Sufxxnt  Team  at  1-888-293-6498  (M  tree)  or  202-612-1530. 

The  wnual  rale  tor  subscription  to  al  revised  paper  voiunas  Is 

$961 .00  domestic.  S237.75  addWonal  for  foreign  msiHng. 

Man  orders^)  the  Superintendent  of  Documents.  Attn:  New  Orders. 

P.O.  Box  371964.  Ptttsbugh,  PA  15250-7954.  AH  orders  muet  be 

•ocompMiiedby  remittanca  (chedt.  money  order.  QPO  DepoeN 

Account.  VISA.  Maslsr  Card,  or  Disoover).  Charge  orders  may  be 

telephoned  to  the  QPO  Order  Dsek.  Monday  through  Friday,  at  (208) 

512-1800  from  8:00  a.m.  to  4K)0  p.m.  eastern  time,  or  FAX  your 

cfwrge  orders  to  (202)  612-2250. 

Tlie  tioeli  Nuii*«r  Price 

1,  2  (2  Raservad) (869-034-00001-1)  —      iJOO 

3  (1997  CompioNon 
end  Ports  100  and 
101) (869^^)34-00002-^ 19i)0 

4 (86»-<»3M)0003-7) 7jOO 

SParta: 

1-4199  (869^)34-00004-6) »X0 

700-1 199 (869-034-00006-3) 26J0 

120(Knd.  6  (6 

(86^^)34-00006-1) 39J0 


>Jan.  1, 1998 

<Joa  1,  1998 
»Jan.  1.  1998 


1-26 (869^)34-00007-0) 24J0 

27-52  (869-O34-00008-8) M.00 

SM09 „... (86W)J4-0000^6) 2a00 

210-299 (869^)34-00010-0) 44X0 

300-399 (869^)34-0001 1-8) 24i)0 

40IM99 (869^)34-00012^) 33i)0 

700-899 (86W)34-00013-4) 30JB0 

900^999 (86W)34-00014-2) WJBO 

1000-1 199  „ -...  (869-03«^)0C15-1) UJBD 

120O-1S99 _ (869^)36-00016-9) 34J0 

1600-1899 (869-OJ6-00017-7) 58JI0 

1900-1939 (869-034-00018-6) MJBD 

1940-1949  „ (869-034-00019-3) 33jOO 

19S0-1999  (86^4)34-00020-7) 40i>0 

2000-End (869-O34-0Q021-6) 24A) 

• „ (869^)34^)0022-3) MM       Jan.  1,  1998 

ft  PwfB! 

1-199  (869-034-00023-1) 4a00 

200^nd  (869-034-00024-0) 33i)0 


Jon.  1,1998 
Jan.  1,  1998 

Jaa  1,1998 

Joa  1,1998 
Jon.  1.1998 
Jon.  1,1998 
Jon.  1.1998 
Jon.  1.1998 
Jon.  1.  1998 
Jon.  1,  1998 
Jon.  1,  1998 
Jon.  1,1998 
Jon.  1,  1998 
Jan.  1.  1998 
Jon.  1,1998 
Jon.  1,1998 
Jon.  1.1998 
Joa  1,1998 


101 

0-50 (869-034^)0025-8) 39» 

51-199 (869-034-00026-6) 32J)0 

20IM99 (86»4)344)0027-« 31.00 

S0O«Kl  (869-034-00028-2) 43.00 


11 


,  (869-0344)0029-1) 19.00 


121 

1-199  (869-034-00030-4) 174)0 

aOO-219 (869-0344)0031-2) 21  J)0 

220-299 (869-034-00032-1) 3f9JBO 

300-499 (869-034-00033-9) 23.00 

500-699  ...» (869-034-00034-7) UM 

600-End  -...  (8694)34-00036-6) UW 

It 1 (8694)344)0036-3) 23« 


Jon.  1,1998 
Jon.  1.  1998 

Joal,  1998 
Jon.  1,  1998 
Jon.  1,  1998 
Jon.  1,1998 

Jon.  1,  1998 

Jon.  1,  1998 
Jon.  1,1998 
Jon.  1,1998 
Joa  1,1998 
Jon.  1, 1998 
Joa  I,  1998 

Joa  1,1998 


14 

1-69 (869-034-00037-1) ......  AJJOO 

60-139 (8694)344)0038-0) 40J0 

14(^199 (8694)34-00039-8) 16J0 

200-1 199 (8694)34-00040-1) ......  29jOO 

120O4nd (869-034-00041-0)  —  234)0 


.(869'4I34-0004»«...„.     224)0 

.  (8694)34-00043-6) 334)0 

.  (8694)344)0044^ 234)0 


151 
0-299  ..„ 
300-799. 
800-End 


161 

0^99  

lOOO-End 


.  (869-0344)0045-2) 304)0 

.  (8694)34-00046-1) 334)0 


171 

1-199  (86^4)3*4)0048-7) 274)0 

200-239 (869^4)364)0049-5) 324)0 

240-End  _...(86W)344)0050-9) 40410 

IS  Parte: 

1-399  (86W)34-00051-7) 45410 

400-End  (8694)34-00052-6) 134)0 


101 
1-140  .... 
141-199  , 
200-End 


201 
1-399  ^ 
400-499  . 
SOIKnd 


.  (869^034-00053-3). 

.  (8694)34-00054-1) 

(8694)344)0056-0) 

.  (86»4>344)00664) 
.  (8694)344)0067-6) 
.(8694)344)0068^ 


344n 
334)0 
154)0 

294)0 
284)0 


21 

1-99 (86^4)3*410069-2) 214)0 

100-169 (8694)34-0006<W) 274)0 

170-199 (86^O344)0P6M) 284)0 

200-299 . (8694)34-00062-2) 94)0 

300-499 (8694)344)0063-1)  —  504)0 

500-699 (86»4)344)006*^ 284)0 

600-799 (869-03*4)0066-7)  —  94)0 

800-1299 (8694)34^)0066-6)  —  324)0 

13004nd (86W)34-00067-3) 124)0 

22Part8: 

1-299 (8694)3*4)0068-1) ......  414)0 

30O«id  (869^)3*4)006^0) 314)0 

23  _.... (869-0344)0070-3) 254)0 

24Parl8: 

0-199  „ (86W)34-00071-1) 324)0 

200-499 (8694)3*000724)) 284)0 

S0(K699 (869-034-00073-8) 174)0 

700-1699 (8694)3*4)0074-6) ......  454)0 

1700-End (8»-O3*4)0075-4)  —  174)0 

2S (869-03*0007^-2) 424)0 

§5  14)-1-1j60 (869^)3*4)0077-1) 264)0 

$§1.61-1.169 (869-03*4)0078-9) 484)0 

§§  1.170-1  JOO _  (869-03*4)0079-7) 314)0 

§§  1 J01-1 .400 (8694)344)0080-1) 234)0 

§S  1  M\-}  A40 (8694)34-00081-9) 394)0 

MI^MiOO (8694)3400082-7)  294)0 

§§1501-1-640 (869-034-0008>4)  —  274)0 

§§  1  Atl-1  J50 (869-0344)0084-3) 324)0 

§§  1  «1-1 .907 (869-034-00086-1) 364)0 

§§1.908-1.1000 (8694)3*000660) 35410 

§§1.1001-1.1400  (8694)3*4)0087-8) 384)0 

§§  1.1401-End  (869-034-00088-6) 514)0 

2-29 (869-03*00089-4) 364)0 

30-39  (869-03*00090-8) 254)0 

4(M9  (8694)3*00091-6) 164)0 

50-299 (86*4)3*00092-1)  —  19410 

300-499 (869-034-00093-2) 344)0 

500-599 (869-034^)0094-1) 104)0 

60O«td  (8694)34^)0095-9) 94)0 

27  Pane: 

1-199  (869-03*00096-7) 494)0       Apr.  1,  1998 


Joa  1,1998 
Joa  1.1998 
Joa  1,1998 
Jaa  1,1998 
Joa  1. 1998 

Joa  1,1998 
Joa  1,1998 
Joa  1,1998 

Joa  1,1998 
Jaa  1,1998 

Apr.  1, 1998 
Apr.  1, 1998 
Apr.  1, 1998 

Apr.  1,  1998 
Apr.  1,  1998 

Apr.  1,  1998 
Apr.  1,  1998 
Apr.  1,  1998 

Apr.  1,  1998 
Apr.  1,  1998 
Apr.  1, 1998 

Apr.  1,  1998 
Apr.  1,  1998 
Apr.  1,  1998 
Apr.  1,  1998 
Apr.  1, 1998 
Apr.  1,  1998 
Apr.  1,  1998 
Apr.  1,  1998 
Apr.  1,  1998 

Apr.  1,  1998 
Apr.  1,  1998 

Apr.  1,  1998 

Apt.  1,  1998 
Apr.  1,  1998 
Apr.  1,  1998 
Apr.  1,  1998 
Apr.  1,  1998 

Apr.  1, 1998 

Apr.  1, 1998 
Apr.  1,  1998 
Apr.  1, 1998 
Apr.  1.  1998 
Apr.  1,  1998 
Apr.  1,  1998 
Apr.  1,  1998 
Apr.  1,  1998 
Apr.  1,  1998 
Apr.  1,  1998 
Apr.  1, 1998 
Apr.  1,  1998 
Apr.  1, 1998 
Apr.  1, 1998 
Apr.  1, 1998 
Apr.  1, 1998 
Apr.  1,  1998 
Apr.  1,  1998 
Apr.  1, 1998 
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TiMe 

200-&)d  .. 

28  Parts: 

0i42 

43  and  .... 


.  (86903*00097-5) 174)0     *Apr.  1. 1997 


frW 

500-899  

1900-1910  (§§1900  to 
1910.999) 

1910^1910.100010 
artd) 

191 1-1925  

1926 


(869-034O0096-3) 364)0  July  1, 1998 

.(86903400099-1)  .„...  304)0  July  1, 1998 

.(869-0344)0100-^......  264)0  July  1, 1998 

.  (8694)344)0101-7) 124)0  July  1, 1998 

.(8694)3*00102-5) 404)0  July  1. 1996 

.  (8694)344)0103-3) 204)0  July  1, 1998 

.  (8694)344)0104-1) 444)0  July  1, 1998 


(8694)324)0106-7) 29410 

(8694)344)0106-8) 174)0 

(86H>344)0107-6) 304)0 

(8690344)0108-0 414)0 


MParta: 

1-199  (869-034-00109-2) 334)0 

200-699 „ (8694)344)01 10-6) 294)0 

700-B»d  (8694)3*001 1 1-4) 334)0 


31 
0-199  .... 
200-End 


(869034001 12-2) 20410 

(869-032O01 13-8) 424)0 


32  Parte: 

1-39.  Vol.  I ,..  15410 

1-39.  Vol.  ■ 184)0 

1-190  (869-03*00114-9)......  474)0 

191-399 (8694)324)01 15-4) 51 4)0 

4QIK629 (869-034-001 16-6) 334)0 

630-699 (86903*001 17-3) 224)0 

700-799 (869032001 18^ 284)0 

800-End  (8694)3*00119-0)  - 274)0 

33  Parts: 

1-12*  „„.  (86903200120-1) 274)0 

125-199 (8694)34-00121-1) 384)0 

2aKnd  (869^)3*001224)) 304)0 


34 

1-299  (8694>3*O0123-« 274)0 

300-399 (8694)32-00124-3) 274)0 

400-&)d  (8694)3*00125-0  ......  444)0 

36 (8694)324)0126-0) 154)0 

1-199  _ (869-03*4)0127-1) 204)0 

200-299 (8694)344)0128-9) ......  21 4)0 

30IKnd  (86903*00129-7)  ......  364)0 


37 „.  (8694)3200130-0 


274)0 


38  Parts: 

0-17 (869-03*00131-9) 344)0 

18-End (869-032-00132-4) ......  384)0 

30 (86903400133-5) 234)0 

40  Parts: 

1-49  _ (869-034-0013*^ 314)0 

50-51  (8694)344)0136-1) 244)0 

52  (524)1-62.1018) (869-03441013641) 284)0 

52  (52.1019-End) (8694)3*00137-8) 334)0 

53-69  .„... -.  (869-03*00138-6) 174)0 

60  (869-0324)0139-1) 524)0 

61-62 (869-034001400) 184)0 

63 ...(8694)344)0141-6) 574)0 

64-71  (86903*00142-0 114)0 

72-80 (86»4)324)014*-1) 35410 

81-85  (8694)3»I01434)) 324)0 

86  (869-03*0014*^ 534)0 

87-135 (869-032-0014Sr4) 404)0 

136-149 (869-03200146-0 354)0 

150-189 (869-0324)0147-2) 324)0 

190-259 (8694)324)0148-1) 22410 

260-265 (869-03*4)0150-9) 294)0 


Mf  1,  1997 
Jitfyl,  1998 
July  1,1998 
July  1.1998 

July  1,1998 
July  1,1998 
July  1,1998 

July  1,1998 
July  1, 1997 

>Jiiy  1. 1984 
>July  1. 1984 
3July  1, 1904 
July  1,1998 
July  1, 1997 
July  1,1998 
Jiiy  1,  1998 
July  1, 1997 
July  1,1998 

July  1, 1997 
July  1,1998 
July  1.1998 

July  1,1996 
July  1, 1997 
July  1,1998 

July  1, 1997 

July  1,1998 
July  1,1998 
July  1,1998 

July  1, 1997 

July  1.1998 
July  1,1997 

July  1,1998 

July  1,1998 
July  1,1998 
July  1,1998 
July  1,1998 
July  1,1998 
July  1, 1997 
July  1.1998 
July  1,1998 
July  1,1998 
July  1, 1997 
July  1, 1997 
Jily  1,1996 
Mtf  1, 1997 
July  1, 1997 
July  1, 1997 
July  1,  1997 
July  1,1998 


TMe 

266-299. 
300-399. 
400424. 
425-699. 
700-789  . 
790-bld 


(8694)324)0150-2) 244)0 

.  (8694)324)0151-1) 274)0 

.  (86903200152^ 334)0 

.  (8690324)0153-7) 404)0 

.  (8694)3»O015*-9  ......  384)0 

. (86903*00156-0  ....  224)0 


41 1 

1, 1-1  to  1-10 

1, 1-1 1  to  AppandK,  2  (2  Bamvad) 

3-6 

7 


8 

9 

10-17  

18,VoLI,Parti1-6  __. 
18,VoLR.Mrts6-19„. 
18,  VbLH,  Ports  20-52 
19-100 
1-100  ->.. 

101 

1Q2-200... 
2D1-End  .. 


(8694)3*00157-2) 

.  (8694)324)0157-0) 

(869-0344)0158-9) 

(8694)324)0159-6) 


134)0 
13410 
14410 
6410 
AJSO 
13410 
9i0 
13410 
134)0 
134)0 
13410 
13410 
364)0 
15410 
154)0 


421 
1-399  .... 
400-429  . 
430«)d 


431 

l-'999  

lOOO-and 


.  (869-0320016049 32410 

.  (8694)3200161-8) 364)0 

.  (869-03200162^ 504)0 

.  (869-03200163-0 314)0 

.  (8694)3200164-2)  „....  504)0 


461 

1-199  

200-499  ... 

500-1199 

12004nd 


481 
1-40  ... 
41-69  . 
70O9  . 
90-139 

140-155  

156-166 

166-199 

SOO-End 

47  Parte: 

0-19 

20-39  -.. 

40^ 

70-79  I'JLZ 

tO-^nd  . „_...... 

48Ctiaplsfs: 
1  (Ports  1-51)  —. 

1  (Ports  52-99)  ... 

2  (Ports  201-299) 

3-6 

7-14 

15-28  

29-End 

48  Parts: 

1-99 

100-185 

186-199 

200^99 

400-999 

1000-1199 
120l^«ld.. 


.  (86Hn24)0166-1) 

.  (869-0324)0166-9) 

.  (869-0324)0167-7) 

(869-032-00168-5) 

.  (869O32-00169-3) 

(869-03^00170-7) 
.  (8694)3200171-6) 
.(8694)324)017M) 
.  (8694)324)0173-1) 
.(869-032O0174-Q 

(869-032-00175-8) 
.  (86903200176-6) 

(86903200177-0 

(86903200178-2) 


314)0 

304)0 
184)0 
294)0 
394)0 

264)0 
224)0 
114)0 
274)0 
154n 
204)0 

aun 

21410 
17410 


501 
1-199  .... 
200099. 
600-End 


.  (869-032-001 79-1) 344)0 

.  (869-0324)018IM) 27410 

.  (8694132-00181-2) 234)0 

.  (8694)324)0182-1) 334)0 

.  (8694)324)0183-9) 434)0 

.  (869-0324)0184-7) ......  534)0 

.  (8«94)324)0185-« 294)0 

.  (869-032O0I86-3) ......  354)0 

.  (869-03H)0)87-l) ......  294)0 

.  (869-0324)01880) 324)0 

.  (86903200189-8) 33410 

(8694)324)0190-1)......  254)0 

.(869-0324)0191-0) 314)0 

.  (869-03200)92-8) 504)0 

.  (86903200193-6) 1 1410 

.(869-0320019*4)......  434)0 

.  (869-032O0195-2) 494)0 

.  (869-03200196-1) 19410 

(86^03200197-9) 


.(869-03^00198-7) 
,  (869O3»O0199-6) 
.  (869-O32-0O20O-2) 


414)0 
224)0 
294)0 


July  1,  1997 
July  1.  1997 
•July  1, 1996 
July  1, 1997 
July  1.  1997 
July  1,1998 

*July  1. 1984 

sjtiy  1. 1984 

*Julr  1. 1984 

*July  1, 1984 

>Juiy  1,1964 

>Ji4y  1. 1984 

*Ji4y  1,  1984 

>July  1, 1984 

*Ji^  1,  1984 

*July  1, 1984 

>Jitfy  1.  1984 

July  1.1998 

July  1. 1997 

July  1,1998 

July  1,  1997 

Oct.  1, 1997 
Oct.  1, 1997 
Oct.  1,  1997 

Oct.  1, 1997 
Oct.  1, 1997 

Oct.  1, 1997 

Oct.  1,  1997 
Oct.  1, 1997 
Oct.  1, 1997 
Oct.  1, 1997 

Oct.  1,  1997 
Oct.  1, 1997 
Oct.  1,  1997 
Oct.  1.  1997 
Oct.  1.  1997 
Oct.  1. 1997 
Oct.  1.  1997 
Oct.  1. 1997 
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Coast  Guard 

RULES 

Ihswbridge  operations: 

Louisiana.  57250-57251 
Merchant  marine  officers  and  seamen: 

Federal  pilotage  for  vessels  in  foreign  trade,  57252-57255 

NOTICES 

Agency  information  collection  activities: 

Submission  for  OMB  review;  comment  request,  57350 
Committees;  establishment,  renewal,  termination,  etc.: 

National  Offshore  Safety  Advisory  Committee,  57350 

Commarca  Dapartmant 

See  National  Oceanic  and  Atmospheric  Administration 

Corporation  for  National  and  Community  Sarvica 

NOTICES 

Grants  and  cooperative  agreements:  availability,  etc.: 
AmeriCorps*  programs — 
National  Qvilian  Commimity  Corps:  collaboration 
availability,  57281 

Dafanaa  Dapartmant 

See  Army  Department 
See  Engineers  Corps 
See  Navy  Department 
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PROPOSED  RULES 

Federal  Acquisition  Regulation  (FAR): 

Javits-Wagner-O'Day  Act  participating  nonprofit  agencies: 
name  change  or  successor  in  interest  procedures, 

.       57567-57568 
NOTICES 
Meetings: 

Defense  Partnership  Council.  57281-57282 

Education  Dapartmant 

RULES 

Educational  research  and  improvement: 
Standards  for  conduct  and  evaluation  of  activities; 

performance  evaluation  of  recipients  of  grants. 

cooperative  agreements,  and  contracts.  57569-57575 
NOTICES 

Approved  ability-to-benefit  tests  and  passing  scores;  list. 

57539-57541 
Grants  and  cooperative  agreements;  availabiUty.  etc.: 
Special  education  and  rehabilitative  services — 
Regional  resource  and  Federal  center  programs; 
Correction.  57543-57544 
Meetings: 
Education  Statistics  Advisory  Council,  57287 

Employmant  and  Training  AdministrBtion 

NOTICES 
Meetings: 
Native  American  Employment  and  Training  Council, 
57319 

Enargy  Dapartmant 

See  Federal  Energy  Regulatory  Commission 

NOTICES 
Meetings: 
Environmental  Management  Site-Specific  Advisory 
Board— 
Hanford  Site,  WA,  57287-57288 
Oak  Ridge  Reservation,  TN.  57288 
Oak  Ridge  Reservation.  TN;  correction.  57287 

Enginaars  Corps 

NOTICES 

Environmental  statements:  notice  of  intent: 
Dade  Coimty,  FL;  beach  erosion  control  and  hurricane 
protection  project;  test  beach  fill  using  foreign  source 
of  carbonate  sand;  correction,  57282-57283 
West  Hayden  Island.  Multnomah  County.  OR;  marine 
cargo  facilities.  57283-57284 

Environmantal  Protaction  Aganey 

RULES 

Air  quality  implementation  plans:  approval  and 
promulgation:  various  States: 
Ozone  Transport  Assessment  Group  Region.  57355-57538 
Hazardous  waste  program  authorizations: 

Idaho;  correction.  57353 
Toxic  substances: 
Asbestos-containing  materials  in  schools:  State  waiver 
requests.  57251-57252 


Prioied  OD  recycled  paper. 
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NOTICES 

Agency  information  collection  activities: 

Submission  for  OMB  review;  comment  request,  57294- 
57295 
Meetings: 

Science  Advisory  Board.  57295-57298 
Reports  and  guidance  documents;  availability,  etc.: 

Consumer  labeling  initiative;  survey  data.  57298 

Executive  Office  of  the  President 

See  Management  and  Budget  OfBce 
See  National  Drug  Control  Policy  Office 

Export-Import  Banic 

NOTICES 
Meetings: 
Sub-Saharan  Africa  Advisory  Committee,  57299 

Federal  Aviation  Administration 

RULES 

Airworthiness  directives: 

Boeing.  57240-57243 

Domier.  57244-57245 
PROPOSEO  RULES 
Airworthiness  directives: 

Airbus,  57263-57265 

British  Aerospace.  57266-57268 

Domier.  57258-57260 

Eurocopter  France.  57257-57258 

Lockheed,  57262-57263 

Saab.  57260-57262 
Class  D  and  Class  E  airspace,  57268-57269 
NOTICES 

Aviation  Rulemaking  Advisory  Committee:  task 

assignments,  57351-57352 
Passenger  facility  charges;  applications,  etc.: 
Mobile  Regional  Airport,  AL,  57352 

Federal  Bureau  of  Investigation 

NOTICES 
Meetings: 
DNA  Advisory  Board.  57318-57319 

Federal  Energy  Regulatory  Commission 

NOTICES 

Applications,  hearings,  determinations,  etc.: 
Algonquin  LNG,  Inc.,  57288 

Central  Vermont  Public  Service  Corp.,  57288-57289 
Columbia  Gas  Transmission  Corp.,  57289 
Cove  Point  LNG  L.P.,  57289 
Eastern  Shore  Natural  Gas  Co.;  correction,  57353 
East  Tennessee  Natural  Gas  Co.,  57289-57290 
El  Paso  Natural  Gas  Co.,  57290 
Energy  Atlantic,  LLC,  57290 
Kansas  Pipeline  Co.,  57290-57291 
Maritimes  &  Northeast  Pipeline,  L.L.C.,  57291 
Mississippi  River  Transmission  Corp..  57291 
Mountainview  Power  Co.  et  al..  57291-57292 
North  American  Electric  Reliability  Council,  57292 
Northern  Natural  Gas  Co..  57292 
Northwest  Pipeline  Corp.,  57292 
Spokane  Energy,  LLC,  57293 
Tennessee  Gas  Pipeline  Co..  57293 
Texas  Eastern  Transmission  Corp..  57293 
Transcontinental  Gas  Pipe  Line  Corp.,  57294 
Williston  Basin  Interstate  Pipeline  Co.,  57294 


Federal  Reserve  System 

RULES 

Securities  credit  transactions  (Regulations  G,  T,  U,  and  X): 

OTC  margin  stocks  and  foreign  stocks  lists.  57237-57240 
NOTICES 
Banks  and  bank  holding  companies: 

Change  in  bank  control,  57299 

Formations,  acquisitions,  and  mergers,  57299-57300 

Permissible  nonbanking  activities.  57300 
Meetings;  Simshine  Act.  57300-57301  \. 

Food  and  Drug  Administration 

RULES 

Animal  drugs,  feeds,  and  related  products: 
New  drug  applications — 
Chlortetracycline,  57245-57248 
Narasin  and  nicarbazin  with  lincomydn.  57248-57249 

General  Services  Administration 

PROPOSED  RULES 

Federal  Acquisition  Regulation  (FAR): 
Javits-Wagner-O'Day  Act  participating  nonprofit  agencies: 

name  change  or  successor  in  interest  procedures, 

57567-57568 
NOTICES 
Reporting  and  recordkeeping  requiremei^s,  57301 

Geological  Survey 

NOTICES 
Meetings: 
National  Satellite  Land  Remote  Se|^sing  Data  Archive 
Advisory  Committee,  57308 

Health  and  Human  Services  Department 

See  Food  and  Drug  Administration 
See  Health  Care  Financing  Administration 
See  National  Institutes  of  Health 
See  Public  Health  Service 

Health  Care  Financing  Administration 

RULES 

Group  health  plans  and  individual  health  insurance  market; 
access,  portability,  and  renewability  requirements: 
Newborns'  and  Mothers'  Health  Protection  Act,  57545- 
57564 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  57301 
Submission  for  OMB  review;  comment  request,  57301- 
57302 

Housing  and  Urt>an  Development  Department 

NOTICES 

Grant  and  cooperative  agreement  awards: 
Hispanic-serving  institutions  work  ;tudy  program, 

57304-57305 
Urban  revitalization  demonstration  program  (HOPE  VI), 
57305-57306 
Low-income  housing: 
Housing  assistance  payments  (Section  8) — 
Cost  adjustment  factors  for  low-income  housing 

preservation  and  resident  homeownership  projects, 
57306-57308 
Senior  Executive  Service: 
Peformance  Review  Board;  membership,  57308 

Interior  Department 

See  Geological  Survey 


See  Land  Management  Bureau 

See  Minerals  Management  Service 

See  National  Park  Service 

See  Reclamation  Bureau 

See  Surface  Mining  Reclamation  and  Enforcemeiit  Office 

internal  Revenue  Service 

RULES 

Excise  taxes: 
Group  health  plans;  access,  portability,  and  renewability 
requirements — 
Newrboms'  and  Mothers'  Health  Protection  Act,  57545- 
57564 
PROPOSED  RULES 
Excise  taxes: 
Group  health  plans;  access,  portability,  and  renewability 
requirements — 
Newborns'  and  Mothers'  Health  Protection  Act:  cross 
reference,  57565 

Justice  Department 

See  Antitrust  Division 

See  Federal  Biu«au  of  Investigation 

NOTICES 

Pollution  control;  consent  judgments: 
Akzo  Nobel  Coatings  et  al.,  57311-57312 
Alexandria  Sanitation  Authority  et  al.,  57312 
Glendale  Fuel  Oil  Corp.  et  al..  57312 

Labor  Department 

See  Employment  and  Training  Administration 
See  Pension  and  Welfare  Benefits  Administration 

Land  Management  Bureau 

NOTICES 
Meetings: 
Resource  advisory  councils — 
Upper  Snake  River  Districts,  57309 

lAanagement  and  Budget  Office 

NOTICES 

Cost  principles  for  educational  institutions  (Circular  A-21), 
57332 

Minerals  IManagement  Service 

RULES 

Royalty  management: 
Royalty  relief  for  producing  leases  and  certain  existing 
leases  in  deep  water 
Correction,  57249-57250 
NOTICES 
Reporting  and  recordkeeping  requirements.  57309 

National  Aeronautics  and  Space  Administration 

PROPOSED  RULES 

Federal  Acquisition  Regulation  (FAR): 
Javits-Wagner-O'Day  Act  participating  nonprofit  agencies; 
name  change  or  successor  in  interest  procedures, 
57567-57568 

National  Drug  Control  Policy  Office 

NOTICES 
Meetings: 
Drug-Free  Communities  Advisory  Commission,  57298- 
57299 


National  Foundation  on  the  Arts  and  the  Humanitiea 

NOTICES 

Agency  information  collection  activities: 
Submission  for  OMB  review;  comment  request,  57319- 
57320 

National  institutes  of  Health 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
National  Cancer  Institute — 
Allogeneic  whole  melanoma  cell  vaccines; 
development  and  evaluation.  57302-57303 

National  Oceanic  and  Atmospheric  Administration 

RULES 

Fishery  conservation  and  management: 
Alaska;  Bsheries  of  Exclusive  Economic  Zone — 
Pacific  cod,  57255-57256 

National  Park  Service 

NOTICES 

National  Register  of  Historic  Places: 
Pending  nominations,  57309-57310 

Navy  Department 

NOTICES 

Inventions,  Government-owned;  availability  for  licensing. 

57284-57286 
Meetings: 
Chief  of  Naval  Operations  Executive  Panel,  57286 

Nuclear  Regulatory  Commission 

RULES 

Production  and  utilization  fiacilities:  domestic  licensing: 
Nuclear  power  reactors — 
Decommissioning:  financial  assurance  requirements: 
correction.  57236 
NOTICES 

Meetings;  Sunshine  Act,  57280-57281 
Memorandums  of  understanding: 
Labor  Department;  employee  protection  matters,  57324- 
57325 
Petitions:  Director's  decisions: 

Florida  Power  k  Light  Co.,  57325-57331 
Regulatory  guides:  issuance,  availability,  and  withdrawal. 

57331 
Applications,  hearings,  determinations,  etc.: 
Baltimore  Gas  &  Electric  Co.,  57320-57321 
Duquesne  Light  Co.  et  al.,  57321-57322 
Indiana  Michigan  Power  Co..  57322-57324 
MidAmerican  Energy  Co.,  57324 

Office  of  Management  and  Budget 
See  Management  and  Budget  OfBce 

Pension  and  Welfare  Benefits  Administration 

RULES 

Ckoup  health  plans;  access,  portability,  and  renewability 
requirements: 
Newborns'  and  Mothers'  Health  Protection  Act,  57545- 
57564 

Public  Heatth  Service 

See  Food  and  Drug  Administration 

See  National  Institutes  of  Health 
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NOTICES 
Meetings: 
National  toxicology  program — 
Corrositex  assay  as  alternative  test  method  for  assessing 
skin  corrosivity  potential  of  chemicals.  57303- 
57304 

Reclamation  Bureau 

NOTICES 

Meetings: 
Umatilla  Basin  Project,  OR;  Phase  III  feasibility  study. 
57310-57311 

Research  and  Special  Progrants  Administration 

PROPOSED  RULES 
Pipeline  safety: 
Pipeline  personnel;  qualification  requirements.  57269- 
57279 

Securities  and  Exchange  Commission 

NOTICES 

Self-regulatory  organizations;  proposed  rule  changes: 
-American  Stock  Exchange.  Inc.,  57335-57339 

Chicago  Board  Options  Exchange.  Inc.,  57339-57340 

Qncinnati  Stock  Exchange,  Inc..  57340-57342 

Depository  Trust  Co..  57342 

National  Association  of  Securities  Dealers,  Inc.,  57342- 
57346 

National  Securities  Clearing  Corp.,  57346-57347 

New  York  Stock  Exchange,  Inc..  57347-57348 
Applications,  hearings,  determinations,  etc.: 

Select  Sector  SPDR  Trust  et  al.,  57332-57335 

Small  Business  Administiation 

NOTICES 

Meetings: 

Regional  Fairness  Boards — 
Rocky  Mountain  States,  57348 
Meetings;  district  and  regional  advisory  councils: 

Florida,  57348-57349 

Pennsylvania,  57349 

State  Department 

NOTICES 
Meetings: 
Defense  Trade  Advisory  Group.  57349 

Surface  Mining  Reclamation  and  Enforcement  Office 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  57311 

Tennessee  Valley  Authority 

NOTICES 

Meetings;  Sunshine  Act,  57349 


Thrift  Depositor  Protection  Oversight  Board 

RULES 

Board  abolished;  general  regulations  removed  and 
Resolution  Funding  Corporation  responsibilities 
transferred  to  Treasury  Department;  CFR  parts 
removed.  57236-57237 

Transportation  Department 

See  Coast  Guard 

See  Federal  Aviation  Administration  ~~~^ 

See  Research  and  Special  Programs  Administration 

NOTICES 

Agency  information  collection  activities: 
Submission  for  OMB  review;  comment  request.  57349- 
57350 

Treasury  Department 

See  Internal  Revenue  Service 

RULES 

Thrift  Depositor  Protection  Oversight  Board  abolished: 
Resolution  Funding  Corporation  responsibilities 
transferred  to  Treasury  Department,  57236-57237 


Separate  Parts  in  This  Issue 

Part  11 

Environmental  Protection  Agency,  57355-57538 

Part  III 

Department  of  Education,  57539-57541 

Part  IV 

Department  of  Education.  57543-57544 

PartV 

Department  of  Treasury.  Internal  Revenue  Service,  and 

Department  of  Health  and  Human  Services.  Health  Care 
Financing  Administration.  57545-57565 

Part  VI 

Department  of  Defense.  General  Services  Administration. 
National  Aeronautics  and  Space  Administration. 
57567-57568 

Part  VII 

Department  of  Education.  57569^57575 


Reader  Aids 

Consult  the  Reader  Aids  section  at  the  end  of  this  issue  for 
phone  numbers,  online  resources,  finding  aids,  reminders, 
and  notice  of  recently  enacted  public  laws. 
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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  effect,  most  of  wtiich 
are  keyed  to  arxl  codified  in  the  Code  of 
Federal  Regulations,  wtiich  is  published  urider 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  t>y 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


DEPARTMEHT  OF  AGRICULTURE 

TCFRChaptsrXXXH 

RIN0600-AA00 

Office  of  Procuramant  and  Property 
Man^genMfit;  UnHorm  Procedures  for 
the  AcquMtion  and  Transter  of  Excess 
Personal  Property 

AGENCY:  OfGce  of  Procurement  and 
Property  Management. 

ACTION:  Final  rule. 

summary:  The  final  rule  sets  forth 
uniform  procedures  for  the  acquisition 
and  transfer  of  excess  personal  property 
to  the  1890  Land  Grant  Institutions  . 
(including  Tuskegee  University),  the 
1994  Land  Grant  Institutions  and  the 
Hispanic-Serving  Institutions  in  support 
of  research,  educational,  technical,  and 
scientific  activities  or  for  related 
programs  as  authorized  by  section  923 
of  the  Federal  Agriculture  Improvement 
and  Reform  Act  (FAIR)  of  1996  (Pub.  L. 
104-127),  7  U.S.C  2206a. 
EFFECTIVE  DATE:  November  27, 1998. 
FOR  FURTHER  MFORMATION  CONTACT: 
Kathy  Fay  on  202-720-9779. 

SUPPLEMENTARY-  INFORMATION: 

L  Background 

n.  Analysis  of  comments 

m.  ProoBdural  Requirements 

A.  Executive  Order  Nos.  12866  and  12988. 

B.  Regulatory  Flexibility  Act 
C  Paperwork  Reduction  Act 

0.  Small  Business  Regulatory  Enforcement 
Fairness  Act. 
IV  Electronic  Access  Addresses 

L  Background 

The  proposed  rule  was  published  in 
the  Fedo-al  Register  on  January  23, 
1998  (63  FR  3481).  Three  comments 
were  received. 

n.  Analysis  of  comments 

The  General  Services  Administration 
(GSA)  requested  that  Accountable 
Utilization  Officer  be  changed  to  Area 


Utilization  Officer.  GSA  was  unclear  if 
the  Department  of  Agriculture  (USDA) 
would  sign  the  Standard  Form  122, 
Transfer  Order  Excess  Personal  Property 
as  the  approving  office  and  forward  the . 
document  to  GSA  for  final  approval. 
USDA  will  sign  the  SF-122  as  the 
approving  office  and  forward  the 
docimient  to  GSA  for  final  approvaL 
GSA  asked  we  note  that  where  there  are 
competing  Federal  requests  for  excess 
property,  GSA  gives  a  higher  priority  to 
those  requests  where  title  will  be 
retained  by  the  Federal  Government 
Changes  have  been  made  to  section 
3200.4  to  clarify  the  rule  and 
incorporate  the  GSA  recommended 
addition.  GSA  also  expressed  concern 
about  USDA's  plan  to  conduct 
compliance  checks.  USDA  intends  to 
conduct  scheduled  compUance  reviews 
on  an  annual  basis  to  ensure  that  the 
property  is  being  used  for  intended 
purposes,  and  has  added  additional 
language  to  section  3200.9  to  so  state. 
The  State  of  South  Dakota.  Federal 
Property  Agency  requested  that  we  not 
transfer  title  of  excess  personal  property 
to  the  1890  Land  Grant  Institutions, 
(including  Tuskegee  University),  1994 
Land  Grant  Institutions  and  Hispanic- 
Serving  Institutions.  The  State  of  South 
Dakota.  Federal  Property  Agency 
expressed  concern  that  the  transfer  of 
title  would  prevent  further  return  of  the 
property  to  Federal  siuplus  when  no 
longer  needed  by  an  el^ble  institution. 
This  would  deprive  other  State,  local 
and  nonprofit  agencies  of  potential 
future  use  of  the  propmty.  USDA 
beUeves  that  transferring  title  of  excess 
personal  property  to  institutions  for  the 
most  part  located  in  economically 
disadvantaged  rural  and  urban  areas 
will  improve  research,  educational, 
technical,  and  scientific  activities  and 
related  programs  and  build  capacity  on 
the  respective  campuses.  The  State  of 
South  Dakota.  Federal  Property  Agency 
is  concerned  about  usable  excess 
personal  property  being  requested  for 
purposes  of  cannibaUzation.  The  State 
of  South  Dakota,  Federal  Property 
Agency  suggests  excess  personal 
property  should  be  screened  first  ftx  use 
of  the  property  for  its  intended  purpose. 
USDA  notes  that  eligible  institutions  are 
required  to  submit  a  supporting 
statement  with  each  excess  personal 
property  request  to  cannibalize.  The 
supporting  statement  must  justify 
clearly  the  cannibaUzation.  and  indicate 


that  cannibalizing  the  requested 
property  for  secondary  use  has  a  greater 
benefit  than  utilization  of  the  item  in  its 
existing  form.  USDA  has  added  a  new     ' 
subsection  to  3200.6  to  prohibit 
stockpiling  of  excess  personal  property, 
and  note  that  requests  for 
cannibalization  normally  are 
subordinate  to  requests  for  complete 
items. 

The  National  Association  of  State 
Agencies  for  Surplus  Property 
(NASASP)  opposed  the  proposed  rule 
out  of  concern  that  the  transfer  of  title 
would  have  a  negative  effect  on  the 
amount  of  property  available  for  the 
Federal  surplus  property  donation 
program.  USDA  believes  targeting 
institutions  located  for  the  most  part  in 
areas  that  are  economically 
disadvantaged  will  improve  their 
capacity  in  the  areas  of  research, 
educational,  technical,  and  scientific 
activities. 

With  respect  to  concern  regarding 
accoimtabiUty  for  the  property  and 
improper  use  for  cannibalizaticui 
purposes.  USDA  notes  that  eUgible 
institutions  violating  the  provisions  of 
this  part  may  face  suspension  and 
debarment  under  7  CFR  part  3017. 

Additional,  non-substantive  stylistic 
changes  also  have  been  made. 

m.  Pnwadnnl  Requimaents 

A.  Executive  Order  Nos.  12866  and 
12988 

This  rule  has  been  determined  to  be 
not  significant  for  purposes  of  Executive 
Order  12866  and.  therefore,  has  not 
been  reviewed  by  the  Office  of 
Management  and  Budget  (OMB).  The 
propcwed  rule  has  been  reviewed  under 
Executive  Order  12988,  Qvil  Justice 
Reform.  The  proposed  rule  meets  the 
applicable  standards  in  section  3  of 
Executive  Order  12988. 

B.  Regulatory  Flexibility  Act 

The  Department  of  Agricultiire 
certifies  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities  as 
defined  in  the  Regulatory  Flexibility 
Act,  5  U.S.C.  601  et  seq.  This 
certification  is  based  on  the  fact  that  the 
regulation  imposes  no  new 
requirements  on  small  entities,  and  that 
any  impact  on  the  reduction  of  surplus 
property  due  to  the  transfer  of  title  will 
be  niinimnl  because  most  property 
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returned  to  USDA  by  the  institutions  for 
surplus  in  the  past  has  been  unusable. 

C.  Paperwork  Reduction 

The  information  collection  and  record 
keeping  requirements  to  implemftnt 
these  procedures  have  been  cleared  by 
the  OfBce  of  Management  and  Budget 
(OMB).  under  0505-0019.  in  accordance 
with  the  Paperwork  Reduction  Act.,  44 
U.S.C.  3500  et  seq. 

D.  Small  Business  Regulatory 
Enforcement  Fairness  Act 

This  rule  has  been  submitted  to  each 
House  of  Congress  and  the  Comptroller 
General  in  accordance  with  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  5  U.S.C.  801.  et 
seq. 

IV.  Electronic  Acceaa  Addresses. 

You  may  send  electronic  mail  (E-mail) 
to  kathy.fay9usda.gov  or  contact  us  via 
fax  at  (202)  720-3747. 

List  of  Subfects  in  7  CFR  Part  3200 

Excess  Government  property. 
Government  property.  Government 
property  management. 

For  the  reasons  set  forth  in  the 
preamble,  the  Department  of  Agriculture 
establishes  chapter  XXXII  of  title  7  of 
the  Code  of  Federal  Regulations  to  read 
as  follows: 

CHAPTER  XXXN— OFFICE  OF 
PROCUREMENT  AND  PROPERTY 
MANAQEMENT.  DEPARTMENT  OF 
AGRICULTURE 

Pwt  3200— OflfMrlnMnt  of  AgrtculHir* 
gul(Min««  for  tho  acquisition  and 
tranafar  of  axcaaa  poraonal  proparty. 

3201—3290    [Raaarvad] 

PART  3200-l>EPAfrrMENT  OF 
AOfUCULTURE  QUIDEUNE8  FOR  THE 
ACQUtSmON  AND  TRANSFER  OF 
EXCESS  PERSONAL  PROPERTY 


Sec 

3200.1 

PurpoM. 

3200.2 

EliKibility. 
Definitions. 

3200.3 

3200.4 

Procedures. 

3200.5 

Dollar  limitation. 

3200.6 

Restrictions. 

3200.7 

Tide. 

3200.8 

CosU. 

3200.9 

Accountability  and  record  keeping. 

3200.10 

Disposal. 

3200.11 

Liabilities  and  losses. 

University),  1994  Land  Grant 
Institutions,  and  the  Hispanic-Serving 
Institutions  in  support  of  research, 
educational,  technical,  and  scientific 
activities  or  for  related  programs  as 
authorized  by  7  U.S.C.  2206a.  Title  to 
the  personal  property  shall  pass  to  the 
institution. 

132002    Ellgtt>Nity. 

Institutions  that  are  eligible  to  receive 
Federal  excess  personal  property 
pursuant  to  the  provisions  of  this  part 
are  the  1890  Land  Grant  Institutions 
(including  Tuskegee  University),  1994 
Land  Grant  Institutions,  and  the 
Hispanic-Serving  Institutions 
conducting  reseuch,  educational, 
technical,  and  scientific  adtivities  or 
related  programs. 


Authority:  5  U.S.C.  301;  7  U.S.C  2206a. 

13200.1    Purpose. 

This  Part  sets  forth  the  procedures  to 
be  utilized  by  Department  of  Agriculture 
(USDA)  in  the  acquisition  and  transfer 
of  excess  property  to  the  1890  Land 
Grant  Institutions  (including  Tuskegee 


132003 

(a)  1890  Land  grant  institutions — any 
college  or  university  eligible  to  receive 
funds  under  the  Act  of  August  30, 1890 
(7  U.S.C.  321  et.seq.).  including 
Tuskegee  University. 

(b)  1994  Land  grant  institutions — any 
of  the  tribal  colleges  or  universities  as 
defined  in  section  532  of  the  Equity  in 
Educational  Land-Grant  Status  Act  of 
1994  (7  U.S.C.  301  note). 

(c)  Hispanic-serving  institutions — 
institutions  of  higher  education  as 
defined  in  section  316(b)  of  the  Higher 
Education  Act  of  1965  (20  U;S.C  1059c 
(b)). 

(d)  Property  management  officer— is 
an  authorized  USDA  or  institution 
official  responsible  for  property 
management. 

(e)  Screener — is  an  individual 
designated  by  an  eligible  institution  and 
authorized  by4he  General  Services 
Administration  (GSA)  to  visit  property 
sites  for  the  purpose  of  inspecting 
personal  property  intended  for  use  by 
the  institution. 

(f)  Excess  personal  property— is  any 
personal  property  under  the  control  of 
a  Federal  agency  that  is  no  longer , 
needed. 

(g)  Cannibalization — is  the 
dismantling  of  equipment  for  parts  to 
repair  or  enhance  other  equipment. 

132004    ProMdurss. 

(a)  To  receive  information  concerning 
the  availability  of  Federal  excess 
personal  property,  an  eligible 
institution's  property  management 
officer  may  contact  their  regional  GSA. 
Area  Utilization  Officer.  All  property 
management  officers  of  eligible 
institutions  will  be  placed  on  the  USDA 
mailing  list  for  information  on  the 
availability  of  property.  USDA  excess 
property  will  first  be  screened  by  USDA 
agencies  through  the  Departmental 


Excess  Personal  Property  Coordinator 
(DEPPC)  using  the  PMIS/PROP  system. 

(b)  Excess  property  selected  by 
screeners  of  eligible  institutions  should 
be  inspected  whenever  possible,  or  the 
holding  agency  should  be  contacted  to 
verify  the  condition  of  the  items, 
because  interpretation  of  condition 
codes  varies  among  Federal  agencies. 

(c)  If  the  condition  of  the  item  is 
acceptable,  the  institution  should 
"freeze"  (reserve)  items  by  calling  the 
appropriate  GSA  office  or  USDA 
Departmental  Excess  Personal  Property 
Coordinator  (DEPPC).  Since  GSA  may 
have  several  "freezes"  on  a  piece  of 
equipment,  it  is  critical  that  the 
paperwork  be  submitted  as  soon  as 
possible.  Further,  while  transfers  of 
excess  personal  property  normally  will 
be  approved  by  GSA  on  a  first-come- 
first-serve  basis,  consideration  will  be 
given  to  such  factors  as  national  defense 
requirements,  emergency  needs, 
preclusion  of  new  procurement,  energy 
conservation,  equitable  distribution,  and 
retention  of  title  in  the  Government. 

(d)  Eligible  institutions  may  submit 
property  requests  by  mail  or  fax  on  a 
Standard  Form  122,  "Transfer  Order 
Excess  Personal  Property,"  with  a 
written  justification  statement 
(submitted  by  the  recipient)  explaining 
bow  the  property  will  be  used  for 
research,  educational,  technical,  or 
scientific  activity  or  for  related 
programs. 

(e)  The  SF-122  should  be  signed  by 
the  eligible  institution's  pro{>erty 
management  officer  or  authorized 
designee. 

(1)  The  following  information  should 
also  be  provided: 

(i)  Date  prepared. 

(ii)  GSA/DEPPC  address. 

(iii)  Ordering  Agency  and  address. 

(iv)  Holding  Agency  and  address. 

(v)  Name  and  address  of  Institution. 

(vi)  Location  of  property. 

(vii)  Shipping  instruction  (including 
institution  contact  person  and  phone 
niunber). 

(viii)  Complete  description  of 
property  including  original  acquisition 
cost,  serial  number,  condition  code,  and 
quantity. 

(2)  This  statement  needs  to  be  added 
following  the  property  description  but  does 
not  serve  as  a  justification  statement: 

The  property  requested  hereon  is  certified 
to  be  used  in  support  of  research, 
educational,  technical,  and  scientific 
activities  or  for  related  programs.  This 
transfer  is  requested  pursuant  to  the  — 

provisions  of  section  923  of  Pub.  L  104-127 
(7  U.S.Q  2206a). 

(f)  The  SF-122  should  be  forwarded 
to  USDA  for  approval  and  signature  by 
an  authorized  USDA  official.  As 


confirmation  of  approval,  the  eligible  ELIGIBLE  FEDERAL  SUPPLY  CODE 

institution's  property  management  GROUPS — Continued 

officer  will  receive  a  stamped  copy  of 

the  SF-122.  If  the  request  is 

disapproved,  it  will  be  returned  to  the 

property  management  officer  of  the 

eligible  institution  with  an  appropriate 

explanation.  All  USDA  approved  SF- 

122's  will  be  forwarded  to  DEPPC  or  the 

appropriate  GSA  office  for  final 

approval. 

(g)  Once  the  excess  personal  property 
is  physically  received,  the  institution  is 
required  to  immediately  return  a  copy  of 
the  SF-122  to  USDA  indicating  receipt 
of  requested  items.  Cancellations  should 
also  be  reported  to  USDA. 

Note:  USDA  shall  send  an  informational 
copy  of  all  SF-122's  transactions  to  GSA. 

132005    Dollar  Umltallon. 

There  is  no  dollar  limitation  on  excess 
personal  property  obtained  under  these 
procedures. 

(a)  The  authorized  USDA  official  will 
^prove  the  transfer  of  excess  personal 
property  in  the  following  groups  for  the 
1890  Land  Grant  Institutions  (induding 
Tuskegee  University).  1994  Land  Grant 
Institutions  and  the  Hispanic-Serving 
Institutions  in  support  of  research, 
educational,  technical,  and  scientific 
activities  or  for  related  programs: 

Eligible  Federal  Supply  Code 
Groups 


Eligible  Federal  Supply  Code 
Groups— Continued 


FSCgnxf) 

Name 

1^        ••••••fCSH***** 

10 

Ships.  Smsl  Grans,  Pontoons. 

and  Ftoalng  Docks. 

22 „. 

23 ... 

Vehicles.  Motor  Vehicles. 

Traiers  and  Gydes. 

24  

Tractors. 

26  

Tires  and  Tubes. 

28 

Engines.  Turbines  and  Com- 

ponents. 

20 

Engine  Aooessories. 

30 

Mechanical  Power  Trans- 

mission EquipmenL 

31  

Bearings. 

32 

Woodworking  Machinery  and 

EquipmenL 

34 

Meial  Working  Machinery. 

35 

Service  and  Trade  EquipmenL 

36 

Special  Industry  Machinery. 

37 

AgricuNural  Machinery  and 

EquipmenL 

38 

Constnjcten,  Mining,  Excavat- 

ing, and  Highway  Mainte- 

nance EquipmenL 

39 

40 

Rope,  Cable,  Chain,  and  Fit- 

tings. 

41  

Refrigeration,  Air  Condnoning 

and  Air  Circulating  Equip- 

menL 

FSC  group 

Name 

42 

Fire  Fighting,  Rescue,  and 

Safety  EquipmenL 

43 

Pumps,  Compiessors. 

44 

Furnace,  Steam  PlanL  and 

Drying. 

45 _.. 

Phjmbing.  Healing,  and  Sani- 

taiion  Equ^xnent;  and  Nu- 

clear Readers. 

46  

Illiil  II  ■     ^1   LJitfTli  i.li  n.l     tmm^M     ^   ■            -    -    - 

water  rurnicaiion  ana  sewage 

47 

Pipe.  Tubing,  Hose,  and  Fil- 

lings. 

49 

Maintenance  and  Repair  Shop 

EquipmenL 

51  

Hand  Tools. 

52  

Measuring  Toots. 

53 

Hardware  and  Abrasives. 

Scaftokfng. 

55 

Luntier,  MWwofk,  Plywood, 

- 

and  Veneer. 

56  - 

Gonstnidion  and  Buhing  Ma- 

terials. 

58 

Communication.  Detoclioiv 

«id  Coherent  Radtainn 

50 

Etodrical  and  Etodronic 

Equipmeni  Componanls. 

60 

Flwr  Optics  Maleiiais.  Com- 

ponents, AssenMtos.  and 

Accessories. 

61  „... 

Eledric  Wire,  and  Power  and 

62 

Ughllng  Fixtures  and  Lamps. 

63 

Alwm.  Signtf.  and  Security 

Detection  Systems. 

65 

Merited.  Dental,  and  Veteri- 

nary Equipment  and  Si4>- 

plies. 

66 

67 

Ptwioyaphic  Equipment 

69 

Training  Aids  and  Devices. 
General  Purpoees  Automaic 

70 

(Inckxfng  Fsmwaro)  Soft- 

ware, and  Support  Equip- 

* 

menL 

71  

Fumaure. 

72 

■  ■-■ .--a^  AM#4  f-n,.i,Bi«.M,iiil 

Fumistings  and  AppKances. 

73 

74  

OfRoe  Machines.  Text  Proc- 

essing Systems  end  VisDte 

75 

Office  Stjpples  md  Devices. 

76 

Bonks.  tAaf»,  and  Olher  Publi- 

1  liMiiiw 

77 

Musical  instmmanls.  Phono- 

graphs, and  Home-type  Ra- 

dos. 

78  

RecrealMnal  md  AtNelic 

79 

80  

Brushes.  Paints,  Sealers,  and 

ai 

Adhesives. 

Packing  SuppKss. 

FSC  group 

Name 

83 

TexMes,  Leather.  Furs,  Ap- 

parel and  Shoe  Fmdmgs. 

Tenls,  and  Flags. 

D4  ..•••»•••■»»•. 

CtaMng.  mdNidual  Equipmeni 

and  Insigrva. 

85 

Totslnes. 

87 

AgrtauNurd  S(4ipies. 

88 

UweAnim^ 

91  

Fuels.  Lubricants.  Ms  «id 

Waxes. 

93 

NonmelaKc  Fatoricalsd  Mate- 

rials. 

94  

Norvnslakc  Crude  Malsnals. ' 

95 

Metal  Bars,  Sheets.  «id 

Shapes. 

96  „    

Ores.  MmerA  wid  ttwir  Pri- 

99 

Miaowllnrwous 

Note  to  paragraph  (a):  Requests  for  items 
in  Federal  Supply  Code  (koups  other  than 
thoee  listed  in  this  paragraph  shall  be 
refismd  to  the  Director  of  OPPM  far 
oonsideratioo  and  approval. 

(b)  Excess  personal  property  may  be 
transferred  for  the  purpose  of 
cannibalization,  provided  the  eligible 
institution  submits  a  supporting 
statement  which  clearly  indicates  that 
rannilMiliTing  the  requested  property  for 
secondary  use  has  grester  benefit  than 
utilization  of  the  item  in  its  existing 
form. 

(c)  Use  of  the  procedures  in  this  part 
for  the  purpose  of  stockpiling  of  excess 
penooal  prcqwrty  for  fiiture 
cannibaUzstion  is  prohibited.  TransCsr 
requests  for  the  purpose  of 
cannihalizBtian  will  be  considered,  but 
are  noonally  subordinate  to  requests  far 
complete  items. 

fttOQiT   TWa. 

Title  to  excess  personal  property 
obtained  under  Part  3200  wiU 
automatically  pass  to  the  1890  Land 
Gnat  Institutions  (including  Tuskegee 
University).  1994  Land  Ckant 
Institutions,  and  the  Hispanic-Serving 
Institutions  once  USDA  receives  the  SF- 
122  indicating  that  the  institution  has 
received  the  property.  Note:  When 
competing  Federal  claims  are  made  for 
particular  items  of  excess  personal 
property  held  by  agencies  other  than 
USDA,  with  or  without  payment  of 
reimbursement,  GSA  will  give 
preference  to  the  Federal  agency  that 
will  retain  titie  in  the  GovonmenL 


132008 

Excess  personal  property  obtained 
under  this  part  is  provided  free  of 
charge.  However,  the  institutim  must 
pay  all  costs  associated  with  perkaging 
and  transpcHtatirHi.  The  institution 
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should  specify  the  method  of  shipment 
on  the  SF-122. 

%d200.9   AccountabNIty  and  record 
keeping 

USDA  requires  that  Federal  excess 
personal  property  received  by  an 
eligible  institution  pursuant  to  this  part 
shall  be  placed  into  use  for  a  research, 
educational,  technical,  or  scientiHc 
activity,  or  for  a  related  purpose,  within 
1  year  of  receipt  of  the  property,  and 
used  for  such  purpose  for  at  least  1  year 
thereafter.  The  institution's  property 
management  officer  must  establish  and 
maintain  accountable  records 
identifying  the  property's  location, 
description,  utilization  and  value.  To 
ensure  that  the  excess  personal  property 
is  being  used  for  its  intended  purpose 
under  this  (tart,  compliance  reviews  will 
be  conducted  by  an  authorized 
representative  of  USDA.  The  review  will 
include  site  visit  inspections  of  the 
property  and  the  accountability  and 
record  keeping  systems. 

f320ai0    DiapoML 

When  the  property  is  no  longer 
needed  by  the  institution,  it  may  be 
used  in  support  of  other  Federal  projects 
or  sold,  and  the  proceeds  used  for 
research,  educational,  technical,  and 
scientific  activities,  or  for  related 
programs  of  the  recipient  institution. 

f320ai1    Liabilities  and  losaM. 

USDA  assumes  no  liability  with 
respect  to  accidents,  bodily  injury, 
illness,  or  any  other  damages  or  loss 
related  to  excess  personal  property 
transferred  under  this  part. 

PARTS  3201-329»-(RESERVED] 

W.  R.  Aahworth. 

Director,  Office  of  Procurement  and  Property 
Management. 

(PR  Doc.  98-28542  Filed  10-26-98:  8:45  am) 
MUMQ  OOOf  M1»-PA-^ 


NUCLEAR  REGULATORY 
COiMISSION 

lOCFRPwtSO 
RIH3180-AF41 

Rnancial  Assurance  Raquirsments  for 
Dscommlsaioning  Nuclear  Power 
Rssctofs;  Correction 

AQCNCV:  Nuclear  Regulatory 

Commission. 

ACTION:  Final  Rule:  correction. 

SUMMARY:  This  dociunent  corrects  a 
final  rule  appearing  in  the  Federal 
Register  on  September  22, 1998  (63  FR 
50465),  that  amended  the  Nuclear 


Regulatory  Commission's  regulations  on 
financial  assurance  requirements  for  the 
decommissioning  of  nuclear  power 
reactors.  The  action  is  necessary  to 
correct  an  omission  and  typographical 
errors. 

EFFECTIVE  DATE:  November  23, 1998. 
FOR  FURTHER  MFORMATKM  CONTACT: 
Brian  J.  Richter,  Office  of  Nuclear 
Reactor  Regulation,  U.S.  Nuclear 
Regulatory  Commission,  Washington. 
DC  20555-0001:  telephone:  301-415- 
1978;  e-mail:  bjiAnrc.gov. 

SUPPI.EMENTARY  INFORMATION: 

fsars    [Corractwl] 

1.  On  page  50481,  first  column,  in 
§  50.75,  in  the  first  sentence  of 
paragraph  (e)(l)(i),  the  words 
"decommissioning  costs."  should  be 
corrected  to  read  "decommissioning 
costs  at  the  time  termination  of 
operation  is  expected." 

2.  On  page  50481 ,  second  coliunn,  in 
the  sixth  sentence  of  paragraph  (e)(l)(ii), 
the  words  "these  methods"  should  be 
corrected  to  read  "this  method." 

3.  On  page  50482,  first  column,  in  the 
first  sentence  of  paragraph  (e)(l)(vi),  the 
reference  to  "paragraphs  (e)(l)(I)-{iv)" 
should  be  corrected  to  read  "paragraphs 
(e)(l)(i)  through  (v)." 

4.  On  page  50482,  first  column,  in  the 
second  sentence  of  paragraph  (f)(1),  the 
reference  to  "paragraph  (e)(l)(ii)(C)" 
should  be  corrected  to  read  "{wragraph 
(e){l)(v)." 

Dated  at  Rockville,  Maryland,  this  21tt  day 
of  October.  1998. 

For  the  Nuclear  Regulatory  Commission. 
John  C  Hayle, 
Secretary  of  the  Commission. 
|FR  Doc.  98-28710  Filed  10-26-98;  8:45  am) 

■lUMQ  COOC  7IM-01-r 


THRIFT  DEPOSITOR  PROTECTION 
OVERSIQHT  BOARD 

DEPARTMENT  OF  THE  TREASURY 

12  CFR  CtMfMsr  XV,  Parts  1502. 1503, 
10505, 1506. 1607 

Rapaal  of  Thrift  Dapositor  Protection 
Oversight  Board's  Qanarsl  Regulations 
and  Transfer  of  Authority  of 
Regulations  Related  to  Resolution 
Funding  Corporation  to  ttie  Secretary 
of  ttia  Treasury 

AQENCY:  Thrift  Depositor  Protection 
Oversight  Board  and  Department  of  the 
Treasury. 
ACTION:  Final  rule. 

SUMMARY:  Pursuant  to  the  Homeowners 
Protection  Act  of  1998,  the  Thrift 


Depositor  Protection  Overeight  Board 
(the  Board)  will  be  abolished  on  October 
28, 1998.  On  that  date  authority  of  the 
Board  related  to  the  Resolution  Funding 
Corporation  (Refcorp)  is  transferred  to 
the  Secretary  of  the  Treasury.  This  rule 
repeals  regulations  of  the  Board  that 
will  not  be  needed  after  the  Board  is 
abolished  and  designates  remaining 
regulations  as  regulations  of  the 
Department  of  the  Treasury. 
EFFECTIVE  DATE:  October  28.1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
N4atthew  Green.  Office  of  Financial 
Institutions  Policy.  Department  of  the 
Treasury.  (202)  622-2157. 
8UPPI.EMENTARY  MFORMATION:  The  Board 
was  established  as  the  "Overeight 
Board,"  by  section  21A(a)(l)  of  the 
Federal  Home  Loan  Bank  Act  (12  U.S.C. 
1441a(a)(l)),  as  added  by  the  Financial 
Institutions  Reform.  Recovery,  and 
Enforcement  Act  of  1989  ("FTRREA"). 
The  Board  was  renamed  the  "Thrift 
Depositor  Protection  Oversight  Board" 
by  the  Resolution  Trust  Corporation 
Refinancing,  Restructuring,  and 
Improvement  Act  of  1991  (Pub.  L.  102- 
233,  sec.  302(a),  105  Stat.  1761. 1767). 

The  Board's  principal  duty  was  to 
oversee  the  Resolution  Trust 
Corporation  ("RTC"),  which  also  was 
established  by  FIRREA.  The  principal 
duty  of  the  RTC  was  to  manage  and 
resolve  failing  and  failed  thrift 
institutions.  'The  Board  was  also 
responsible  for  the  general  oversight  of 
the  Refcorp,  which  was  established  by 
FIRREA  to  fund  the  operations  of  RTC. 
To  fund  the  RTC,  Refcorp  issued  debt 
obligations,  which  will  remain 
outstanding  until  they  mature.  Although 
the  RTC  was  abolished  on  December  31, 
1995,  the  Board  has  continued  to  carry- 
out  its  other  responsibilities,  including 
those  with  respect  to  Refcorp. 

To  carry  out  its  duties  ana 
responsibilities,  the  Board  promulgated 
general  regulations  relating  to  the 
Freedom  of  Information  Act,  the  Privacy 
Act.  employee  responsibilities  and 
conduct,  and  contractors.  These  rules 
are  found  at  12  CFR  Chapter  XV, 
Subchapter  A.  The  Board  also 
promulgated  rules  relating  to  Refcorp 
and  its  debt  obligations.  'These  rules  are 
found  at  1 2  CFR  Chapter  XV. 
Subchapter  B. 

Because  Refcorp  will  continue  to  exist 
until  its  debt  obligations  are  retired 
section  1 4  of  Public  Law  1 05-2 1 5 
transferred  to  the  Secretary  of  the 
Treasury,  effective  October  28. 1998,  the 
Board's  authority  and  duties  with 
respect  to  Refcorp  (see  sections 
2lA(a)(6)(I)  and  2lB  of  the  Federal 
Home  Loan  Bank  Act).  Because  Public 
Law  105-216  did  not  transfer  to  the 
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Secretary  the  Board's  general 
rulemaking  authority,  the  Board  is  now 
repealing  its  regulations  that  do  not 
relate  to  Refcorp. 

Because  this  rule  relates  to  agency 
management  and  personnel,  and 
because  it  repeals  regulations  that  will 
serve  no  purpose  after  the  Board  is 
abolished,  notice  and  public  procedure 
are  not  required  pursuant  to  5  U.S.C. 
553(a)(2).  for  these  reasons,  good  cause 
is  found  to  dispense  with  a  delayed 
effective  date  pursuant  to  5  U.S.C. 
553(d)(3).  Because  no  notice  of 
proposed  rulemaking  is  required,  the 
provisions  of  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601)  do  not  apply.  This 
rule  is  not  a  significant  regulatory  action 
for  purposes  of  Executive  Order  12866. 

Listof  Subfects 

12  CFR  Part  1502 

Confidential  business  information. 
Freedom  of  information. 

12  CFR  Part  1503  • 

Privacy. 
12  CFR  Part  1505 

Conflict  of  interests. 
12  CFR  Part  1506. 

Conflict  of  interests.  Government 
contracts.  Reporting  and  recordkeeping 
requirements. 

12  CFR  Part  1507 

Government  contracts.  Minority 
businesses.  Women. 

For  the  reasons  set  forth  in  the 
preamble  and  pursuant  to  12  U.S.C. 
1441a  and  section  14  of  Public  Law  No. 
105-216, 12  CFR  Chapter  XV  is 
amended  as  follows: 

1.  Revise  the  chapter  heading  to  read 
as  follows:  Chapter  XV — Department  of 
the  Treasury. 

PARTS  1502. 1503. 1505, 1506  AND 
1507  [REVISED  AND  RESERVED] 

2.  Remove  and  reserve  subchapter  A 
and  parts  1502, 1503, 1505. 1506  and 
1507. 

|oha  D.  Hawke.  Jr., 

Acting  Chairman,  Thrift  Depositor  Protection 

Oversight  Board  and  Undo-  Secretary  of  the 

Treasury. 

(FR  Doc.  98-28681  Filed  10-26-98;  8:45  am) 


FEDERAL  RESERVE  SYSTEM 

12  CFR  Parts  220  and  224 
[Regulations  T  and  X  ] 

Sacurftias  Credit  Transactions;  List  of 
IMarglnabIa  OTC  Stocks;  List  of 
Foreign  Margin  Stodis 

AGENCY:  Board  of  Governors  of  the 
Federal  Reserve  System. 
ACTION:  Final  rule;  determination  of 
applicability  of  regulations. 

SUMMARY:  The  List  of  Marginable  OTC 
Stocks  (OTC  List)  is  composed  of  stocks 
traded  over-the-coimter  (OTC)  in  the 
United  States  that  qualify  as  margin 
securities  imder  Regidation  T,  Credit  by 
Brokers  and  Dealers.  The  List  of  Foreign 
Margin  Stocks  (Foreign  List)  is 
composed  of  certain  foreign  equity, 
seciuities  that  qualify  as  margin 
securities  under  Regulation  T.  The  OTC 
List  and  the  Foreign  List  have  been 
published  four  times  a  year  by  the 
Board,  and  the  Foreign  List  will 
continue  to  be  published  four  times  a 
year  by  the  Board.  The  OTC  List  will  be 
discontinued  after  January  1, 1999.  This 
dociunent  sets  forth  additions  to  and 
deletions  bom  the  previous  OTC  List 
and  deletions  from  the  Foreign  List. 
EFFECTIVE  DATE:  November  9. 1998. 
FOR  FURTHER  SIFORMATION  CONTACT: 
Peggy  Wolffivm,  Securities  Regulation 
Analyst,  Division  of  Banldng 
Supervision  and  Regulation,  (202)  452- 
2837,  Board  of  Governors  of  the  Federal 
Reserve  System.  Washington.  D.C. 
20551.  For  the  hearing  impaired  only, 
contact  Diane  Jenkins. 
Telecommunications  Device  for  the  Deaf 
(TDD)  at  (202)  452-3544. 
SUPPLEMENTARY  RIFORMATION:  Listed 
below  are  the  deletions  from  and 
additions  to  the  Board's  OTC  List, 
which  was  last  published  on  July  27, 
1998  (63  FR  40012).  and  became 
effective  August  10, 1998.  A  copy  of  the 
complete  OTC  List  is  available  from  the 
Federal  Reserve  Banks. 

The  OTC  List  includes  those  stocks 
traded  over-the-counter  in  the  United 
States  that  qualify  as  OTC  margin  stock 
under  Regulation  T  (12  CFR  Part  220)  by 
meeting  the  requirements  of  section 
220.11(a)  and  (b).  This  determination 
also  affects  the  applioability  of 
Regulation  X  (12  CFR  Part  224).  These 
st(xJfLS  have  the  degree  of  national 
investor  interest,  the  depth  and  breadth 
of  market,  and  the  availability  of 
information  respecting  the  stock  and  its 
issuer  to  warrant  regulation  in  the  same 
fashion  as  exchange-traded  securities. 
The  OTC  List  also  includes  any  OTC 
stock  designated  for  trading  in  the 


national  market  system  (NMS  security) 
under  rules  approved  by  the  Securities 
and  Exchange  Commission  (SEC). 
Additional  OTC  stocks  may  be 
designated  as  NMS  securities  before  the 
expiration  of  the  OTC  List  on  January  1, 
1999.  They  will  become  automatically 
marginable  upon  the  effective  date  of      < 
their  NMS  designation.  The  names  of 
these  stocks  are  available  at  the  SEC  and 
at  the  National  Association  of  Securities 
Dealers,  Inc. 

Pursuant  to  amendments  recently 
adopted  l^  the  Board  (see,  63  FR  2805, 
January  16, 1998),  the  definition  of  OTC 
margin  stock  in  section  220.2  and  the 
eligibility  criteria  for  these  stocks  in 
section  220.11(a)  and  (b)  will  be 
removed  from  Regulation  T  on  January 
1, 1999.  and  broker-dealers  will  be 
permitted  to  extend  margin  credit 
against  all  equity  securities  listed  in  the 
Nasdaq  Stock  Market.  This  last  edition 
of  the  OTC  List  will  expire  on  January 
1.1999. 

Also  listed  below  are  the  deletions 
bom  the  Foreign  List,  which  was  last 
published  on  July  27, 1998  (63  FR 
40012),  and  became  effiective  August  10. 
1998.  There  are  no  additions  to  the 
Foreign  List.  A  copy  of  the  complete 
Foreign  List  is  available  &t>m  the 
Federal  Reserve  Banks. 

The  Foreign  List  is  composted  of 
foreign  equity  securities  that  qualify  as 
foreign  margin  stock  under  R^^ation  T 
by  meeting  the  requirements  of  section 
220.11(c)  and  (d).  This  determination 
also  affects  the  appUcabiUty  of 
Regulation  X.  Additional  foreign 
securities  qiulify  as  margin  securities  if 
they  are  deemed  to  have  a  "ready 
marlwt"  under  SEC  Rule  15c3-l  (17 
CFR  240.15c3-l)  or  a  "no-action" 
position  issued  thereunder. 

it  and  Definred  EfliBcUvc 


PobUc 
Dale 

The  requirements  of  5  U.S.C  553  with 
respect  to  notice  and  public 
participation  were  not  followed  in 
connection  with  the  issuance  of  this 
amendment  due  to  the  obfective 
character  of  the  criteria  for  inclusion 
and  continued  inclusion  on  the  Lists 
specified  in  $  220.11(a).  (b).  (c)  and  (d). 
No  additi<Hial  usefid  information  would 
be  gained  by  public  paitidpatioa.  The 
full  requirements  of  5  U.S.C  553  with 
respect  to  defierTed  efflBCtive  date  have 
not  been  followed  in  connection  with 
the  issuance  of  this  amendment  because 
the  Board  finds  that  it  is  in  the  pubUc 
interest  to  facilitate  investment  and 
credit  decisions  based  in  whole  or  in 
part  upon  the  composition  of  these  Lists 
as  soon  as  possible.  The  Board  has 
responded  to  a  request  by  the  public 
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and  allowed  approximately  a  two-week 
delay  before  the  Lists  are  effiective. 

Liat  of  Subjects 

12  CFR  Part  220 

Banks,  Banking,  Brokers,  Credit, 
Margin,  Margin  requirements. 
Investments,  National  Market  System 
(NMS  Security),  Reporting  and 
recordkeeping  requirements,  Securities. 

12  CFR  Part  224 

Banks.  Banking,  Borrowers,  Credit, 
Margin,  Margin  requirements.  Reporting 
and  recordkeeping  requirements, 
Securities. 

Accordingly,  pursuant  to  the 
authority  of  sections  7  and  23  of  the 
Securities  Exchange  Act  of  1934,  as 
amended  (15  U.S.C.  78g  and  78w),  and 
in  accordance  with  12  CFR  220.2  and 
220.11,  there  is  set  forth  below  a  listing 
of  deletions  from  and  additions  to  the 
ore  List  and  deletions  bom  the  Foreign 
list. 

Deletions  From  the  List  of  Marginable 
ore  Stocks 

Stocks  Removed  for  Failing  Continued  Listing 
Requirements 

ABC  DISPENSING  TECHNOLOGIES.  INC. 

$.01  par  common 
ACCOM.  INC 

S.OOl  par  common 
AMEDISYS.  INC. 

$.001  par  common 
AMERICAN  CLAIMS  EVALUATION,  INC 

S.Ol  par  common 
APPLIANCE  RECYCLING  CENTERS  OF 
AMERICA.  INC 

No  par  common 
BONTEX.  INC. 

S.IO  par  common 
BPI  PACKAGING  TECHNOLOGIES.  INC. 

S.Ol  par  common 
BROTHERS  GOURMET  COFFEES  INC 

$.0001  par  common 
BUILDING  ONE  SERVICES  CORPORATION 

S.OOl  par  common 
CARVER  CORPORATION 

$.01  par  common 
CASMYN  CORPORATION 

$.04  par  common 
CATALYST  SEMICONDUCTOR,  INC 

No  par  common 
COFFEE  PEOPLE.  INC. 

No  par  common 
CREATIVE  BAKERIES.  INC 

$.001  par  common 
CROWN  BOOKS  CORPORATION 

$.01  par  common 
CSI  COMPUTER  SPEQAUSTS,  INC. 

Qats  A,  $.001  par  conmion 
CYCLO  PSS  CORPORATION 

$.001  par  common 
DAKOTAH.  INCORPORATED 

$.01  par  common 
DSI  TOYS.  INC 

$.01  par  common 
DYNAGEN.  INC 

$.01  par  common 
EASTWIND  GROUP,  INC 


$.10  par  common 
ELECTRO-SENSORS.  INC 

$.10  par  common 
ELECTRONIC  TELE-COMMUNICATTONS. 
INC. 

Class  A,  $.01  par  common 
ELECTROSCOPE.  INC 

No  par  common 
ELRON  ELECTRONIC  INDUSTRIES,  LTD. 

Warrants  (expire  09-01-1998) 
EQUUS  GAMING  COMPANY  LP. 

Class  A,  units  representing  beneficial 
ownership 
ERLY  INDUSTRIES.  INC 

$1.00  par  common 
EZCONY  INTERAMERICA  INC 

No  par  common 
FIRST  CITY  nNANCL\L  CORPORATION 

$.01  par  special  B  preferred 
FLORIDA  GAMING  CORPORATION 

$.10  par  common 
FPA  MEDICAL  MANAGEMENT.  INC 

$.001  par  common 
GATEFIELD  CORPORATION 

$.10  par  common 
GLOBAL  TELECOMMUNICATIONS 
SOLUTIONS.  INC 

$.01  par  common 
GOLDEN  BEAR  GOLF.  INC 

Class  A,  $.01  par  common 
GRANDETEL  TECHNOLOGIES.  INC. 

No  par  common 
GRANITE  BROADCASTING  CORPORATION 

$.01  par  cumulative  convertible 
exchangeable  preferred 
GREAT  LAKES  AVL\TION.  LTD. 

$.01  par  common 
GT  BICYCLES.  INC. 

$.001  par  common 
HARVEST  RESTAURANT  GROUP,  INC 

$.01  par  conunon 
HAYES  CORPORATION 

$.01  par  common 
L\TROS  HEALTH  NETWORK,  INC 

$.001  par  common 
INSILCO  HOLDING  COMPANY 

$.001  par  conunon 
JPE,  INC 

No  par  common 
LIFE  MEDICAL  SQENCES.  INC. 

$.001  par  common 
NATIONAL  HOME  CENTERS.  INC 

$.01  par  common 
NORLAND  MEDICAL  SYSTEMS,  INC 

$.0005  par  common 
NVIEW  CORPORATION 

No  par  common 
PACIFICARE  HEALTH  SYSTEMS.  INC. 

Series  A,  $1.00  par  cumulative  convertible 
preferred 
PAGES.  INC. 

No  par  common 
PCA  INTERNATIONAL.  INC 

$.20  par  common 
PERSONNEL  MANAGEMENT  INC 

No  par  common 
PHOENIX  GOLD  INTERNATIONAL.  INC 

No  par  common 
PREMIS  CORPORATION 

$.01  par  common 
ROSS  TECHNOLOGY.  INC. 

$.01  par  common 
RPM.INC 

Liquid  yield  option  notes  due  2012 
SEER  TECHNOLOGIES,  INC 


$.01  par  common 
SEILER  POLLUTION  CONTROL  SYSTEMS, 
INC. 

$.0001  par  common 
SHOWSCAN  ENTERTAINMENT  INC. 

$.001  par  common 
SOFTQUAD  INTERNATIONAL,  INC 

No  par  conunon 
SONICS  ft  MATERL\LS,  INC 

Warrants  (expire  02-27-2001) 
SONICS  &  MATERL\LS.  INC. 

$.03  par  common 
SOUTHWEST  BANCORP,  INC  (Oklahoma) 

Series  A,  redeemable,  cumulative  preferred 
STEVEN  MADDEN.  LTD. 

Class  B,  warrants  (expire  12-10-1998) 
STUART  ENTERTAINMENT  INC. 

$.01  par  common 
TCI  PACinC  COMMUNICATIONS,  INC. 

Qass  A,  senior  cumulative  exchangeable 
preferred 
TELEPANEL  SYSTEMS  INC 

No  par  common 
THINKING  TOOLS,  INC 

$.001  par  conunon 
TRAMFORD  INTERNATIONAL.  LTD. 

$.01  par  common 
TRICORD  SYSTEMS.  INC 

$.01  par  common 
UROMED  CORPORATION 

No  par  common 
VERSATILITY  INC 

$.01  par  common 
VOXEL 

No  par  common 
WASHINGTON  MUTUAL,  INC. 

Series  E,  no  par  non-cumulative  perpetual 
preferred 
WEST  COAST  ENTERTAINMENT 
CORPORATION 

$.01  par  conunon 
WOODROAST  SYSTEMS,  INC 

$.005  par  common 

Stocks  Removed  for  Listing  on  a  National 
Securities  Exchange  or  Being  Involved  in  an 
Acquisition 

AFHLLMTD  COMMUNITY  BANCORP 

$.01  par  conunon 
ALLIED  UFE  FINANCL\L  CORPORATION 

No  par  common 
AMBANC  CORPORATION 

$10.00  par  common 
AMBASSADOR  BANK  OF  THE 
COMMONWEALTH 

$4.00  par  common 
AMCOL  INTERNATIONAL  CORPORATION 

$1.00  par  conunon 
AMERICAN  MATERLVLS  ft  TECHNOLOGIES 
CORP. 

$.01  par  common 
ARAKIS  ENERGY  CORPORATION 

No  par  conunon 
ARCH  PETROLEUM,  INC 

$.01  par  common 
ATL  PRODUCTS.  INC. 

Class  A.  $.0001  par  common 
ATL  ULTRASOUND.  INC. 

$.01  par  common 
ATTUA  COMMUNITIES,  INC. 

$.10  par  common 
AWARD  SOFTWARE  INTERNATIONAL. 
INC 

No  par  common 
BACON  USA.  INC 

$.01  par  conunon 
BELL  SPORTS  CORP. 


Federal  Register /Vol.  63.  No.  207 /Tuesday.  October  27.  1998 /Rules  and  Regulations  57239 


$.01  par  common 
BENCHMARQ  MICROELECTRONICS.  INC 

S.OOl  pmr  common 
BERTUOQ'S  INC 

$.005  par  conunon 
BIOMATRDC.  INC 

$.0001  par  common 
BRODERBUND  SOFTWARE.  INC 

$.01  par  common 
BUTTREY  FOOD  AND  DRUG  STORES 
COMPANY 

$.01  par  common 
CARNEGIE  BANCORP  (New  Jersey) 

No  par  common 
CEANIC  CORPORATION 

No  par  common 
CLAREMONT  TECHNOLOGY  GROUP,  INC 

No  par  conunon 
COHERENT  COMMUNICATIONS  SYSTEMS 
CORPORATION 

$.01  par  common 
COMMUNTTY  FINANCL\L  HOLDING 
CORPORATION 

$5.00  par  common 
CORPORATEFAMILY  SOLUTIONS,  INC 

No  par  common 
CYBERMEDLV.  INC 

$.01  par  common 
DAWSON  PRODUCTION  SERVICES.  INC 

$.01  par  conunon 
DECRANE  AIRCRAFT  HOLDINGS.  INC 

$.01  par  common 
DEEPTECH  INTERNATIONAL  INC 

$.01  par  common 
DIME  FINANCIAL  CORP. 

$1.00  par  common 
DR.  SOLOMON'S  GROUP,  PLC 

American  Depositary  Receipts 
DSC  COMMUNICATIONS  CORP. 

$.01  par  conunon 
ESSEX  COUNTY  GAS  COMPANY 

$2.50  par  common 
FED  ONE  BANCORP,  INC. 

$.10  par  conunon 
FIRST  COLORADO  BANCORP,  INC 

$1.00  par  common 
FIRST  COMMERCL\L  CORPORATION 

$3.00  par  common 
FIRST  HOME  BANCORP.  INC  (New  Jersey) 

$1.00  par  common 
FTP  SOFTWARE  INC 

$.01  par  common 
GARTNER  GROUP.  INC. 

Class  A,  $.001  par  common 
GNI  GROUP.  INC. 

$.01  par  common 
GOODMARK  FOODS.  INC 

$.01  par  common 
GROUP  I  SOFTWARE.  INC 

$.01  par  conunon 
HAVERTY  FURNTTURE  COMPANIES.  INC 

$1 .00  par  conunon 

Qass  A,  $1.00  par  conunon 
HEARST-ARGYLE  TELEVISION.  INC 

Class  A,  $.01  par  common 
HFNC  FINANCL\L  CORPORATION 

$.01  par  conunon 
HYPERION  SOFTWARE  CORPORATION 

$.01  par  common 
IBS  FINANCL\L  CORPORATION 

$.01  par  common 
DECONTROL.  INC 

$.01  par  common 
INNOSERVE  TECHNOLOGIES.  INC 

$.01  par  common 
INNOVA  CORPORATION 


No  par  common 
INNOVATIVE  TECH  SYSTEMS.  INC 

$.001  par  common 
INTERSOLV,  INC. 

$.01  par  conunon 
IQ  SOFTWARE  CORPORATION 

S.00033  par  conunon 
IWL  COMMUNICATIONS  INCORPORATED 

$.01  par  conunon 
KATZ  DIGTTAL  TECHNOLOGIES.  INC 

S.OOl  par  common 
UBERTY  TECHNOLOGIES,  INC 

$.01  par  common 
LONG  ISLAND  BANCORP.  INC  (New  York) 

$.01  par  common 
LUKENS  MEDICAL  CORPORATION 

Class  A,  $.01  par  common 
MARINE  DRILLING  CO. 

$.01  par  common 
MARINER  HEALTH  GROUP.  INC 

$.01  par  conunon 
MARYLAND  FEDERAL  BANCORP.  INC 

$.01  par  common 
MAY  ft  SPEH,  INC 

$.01  par  common 
MQ  COMMUNICATIONS  CORPORATION 

$.10  par  conunon 
MEDCATH  INCORPORATED 

$.01  par  conunon 
MEDiaS  PHARMACEUTICAL 
CORPORATION 

Qass  A,  $.001  par  conunon 
MICROPROSE.  INC 

$.001  par  common 
MID-AM,  INC.  (Ohio) 

$5.00  par  common 
MOLECULAR  DYNAMICS,  INC 

$.01  par  common 
MOUNTBATTEN.  INC 

$.001  par  common 
NATIONAL  SURGERY  CENTERS.  INC 

$.01  par  conunon 
NQ  BUILDING  SYSTEMS.  INC. 

$.01  par  common 
NETVANTAGE.  INC 

Qass  A,  $.001  par  common 
NEUREX  CORPORATION 

$.01  par  conunon 
NIMBUS  CD  INTERNATIONAL,  INC 

$.01  par  conunon 
PENEDERM  INC 

No  par  conunon 
PENN-AMERICA  GROUP,  INC 

$.01  par  common 
PETE'S  BREWING  COMPANY 

No  par  common 
PETROCORP  INCORPORATED 

$.01  par  common 
PHYSIO-CONTROL  INTERNATIONAL 
CORPORATION 

$.01  par  common 
PLENUM  PUBLISHING  CORPORATION 

$.10  par  common 
PMT  SERVICES.  INC 

$.01  par  common 
POLLO  TROPICAL,  INC 

$.01  par  common 
POSTTRON  FIBER  SYSTEMS 
CORPORATION 

No  par  common 
PROGRESSIVE  BANK.  INC  (New  York) 

$1.00  par  common 
PST  VANS.  INC 


$.001  par  common 
REGENT  BANCSHARES  OORP. 
(Pennsylvania) 

$.10  par  common 
RENT-WAY.  INC       

No  par  ccNiunon 
REPUBLIC  ENGINEERED  STEELS.  INC. 

$.01  par  conunon 
RESOURCE  BANKSHARES  OORFORA'DCm 
(California) 

$3.00  par  conunon 
SLH  CORPORATION 

$.01  par  conunon 
SOMERSET  SAVINGS  BANK 
(Massachusetts) 

$1.00  par  common 
SUMTTOMO  BANK  OF  CALIFORNIA.  THE 

$5.00  par  common 
SUMMTT  HOLDING  SOUTHEAST.  INC 

S.Ol  par  conunon 
TAPPAN  ZEE  FINANOAL.  INC 

$.01  par  common 
TELEMUNDO  GROUP.  INC 

Warrants  (expire  12-29-1999) 

Series  A,  $.01  par  conunon 
TELEPORT  OOMMUNKIATIONS  GROUP, 
INC. 

Qass  A.  $.01  par  common 
THERAGENICS  CORPORATION 

$.01  par  conunon 
TIMBER  WOGE  STEAKHOUSE,  INC 

$1.00  par  common 
TRANS  FINANCIAL  INC 

No  par  common 
TRIANGLE  PACIFIC  OORPC»ATION 

$.01  par  conunon 
TRIO-TECH  INTERNATIONAL 

No  par  common 
UNTTED  DENTAL  CARE,  INC 

$.10  par  common 
UNTTED  FEDERAL  SAVINGS  BANK  (North 
Carolina) 

$.01  par  common 
UNIVERSAL  INTERNATIONAL  INC 

$.05  par  common 
UPPER  PENINSULA  ENERGY 
OORPORA"nON 

No  par  conunon 
US  SERVIS.  INC 

$.01  par  common 
VIKING  OmCE  PRODUCTS.  INC 

No  par  common 
VIRUS  RESEARCH  INSTTTUTE.  INC 

$.01  par  common 
WANDEL  ft  GOLTERMANN 
TECHNOLOGIES  INC. 

$.01  par  common 
XCELLENET.  INC 

$.01  par  common 
ZAG  INDUSTRIES  UMTTED 

Ordinary  shares  (NIS  .01) 

Additiau  to  The  List  of  Mai:gi0abfe  ore 
Stocks 

24/7  MEDL\.  INC 

$.01  par  conunon 
ACTUATE  SOFTWARE  0ORPC«ATlON 

S.OOl  par  common 
ADMIRALTY  BANCORP.  INC 

Qass  B,  common  stock 
ADVANCED  AERCHJYNAMICS  ft 
STRUCTURES.  INC 

Units 
ADVANCED  TECHNICAL  PRODUCTS.  INC 

$.25  par  common 
AMERKIAN  PAQHC  BANCORP 
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Qaas  B,  conunon  stock 
ARISTOTLE  CORPORATION.  THE 

$.001  par  comon 
ATLANTIC  GULF  COMMUNITIES 
CORPORATION 

SeriM  B,  20%  prafsired  itock 
BANKFIRST  CORPORATION 

$2.50  par  common 
BINDVIEW  DEVELOPMENT  CORPORATION 

No  par  common 
BIPERS.A.  DEC.V. 

American  Depositary  Shares 
BROADCAST.OOM.  INC. 

S.01  par  common 
BWC  FINANCHAL  CORPORATION 

No  par  common 
CAPROCK  COMMUNICATIONS 
CORPORATION 

S.Ol  par  common 
CARRIER  ACCESS  CORPORATION 

$.001  par  common 
CBES  BANCORP.  INC 

$.01  par  common 
CD  WAREHOUSE.  INC 

$.01  par  common 
CFS  BANCORP.  INC 

$.01  par  common 
CLARK/BARDES  HOLDINGS.  INC 

S.Ol  par  common 
CNY  FINANCIAL  CORPORATION 

$.01  par  common 
COHESION  TECHNOLOGIES.  INC 

$.001  par  common 
COMMONWEALTH  TELEPHONE 
ENTERPRISES.  INC. 

RighU  (expire  10-23-1998)       ~^ 
OORECOMM  LIMITED 

$.01  par  common 
OOST-U-LESS.  INC 

$.001  par  common 
CREDITRUST  CORPORATION 

$13.00  par  common 
CROWN  CASTLE  INTERNATIONAL 
CORPORATION 

$.01  par  common 
CRUSADER  HOLDING  CORPORATION 

$.01  par  common 
CYBERL\N  OUTPOST.  INC 

$.01  par  common 
DEARBORN  BANCORP.  INC 

No  par  common 
raOOl^  INDUSTRIES.  INC 

$.01  par  common 
DELPHI  INTERNATIONAL.  LTD. 

$.01  par  common 
DIGITAL  RIVER.  INC. 

$.01  par  common 
DSET  CORPORATION 

No  par  common 
EBAY  INC 

$.001  par  common 
ECHELON  CORPORATION 

$.01  i>ar  common 
ECLIPSYS  CORPORATION 

$.01  par  common 
ELECTRONICS  BOUTIQUE  HOLDINGS 
CORPORATION 

$.01  par  common 
ENTRUST  TECHNOLOGIES.  INC 

$.01  par  common 
EUFAULA  BANCCORP.  INC 

$1.00  par  common 
EXOO  RESOURCES.  INC 

$.01  par  common 
FCNB  CAPITAL  TRUST 

No  par  trust  preferred 
FIRST  BUSEY  CORPORATION 


Class  A,  no  par  common 
FLORIDA  BANKS.  INC 

$.01  par  common 
FUNDTECH.  LTD. 

Ordinary  shares 
GEOCITIES 

$.001  par  common 
GIGA  INFORMATION  GROUP.  INC. 

$.001  par  common 
GLOBAL  CROSSING,  LTD. 

9-^%  senior  notes  due  2008 
GOLDEN  STATE  VINTNERS.  INC 

Class  B.  $.01  par  conunon 
GRAND  UNION  COMPANY.  THE 

$.01  par  common 
HERITAGE  COMMERCE  CORPORATION 

No  par  common 
HOMETOWN  AUTO  RETAILERS,  INC 

Class  A.  $.001  par  common 
ICO  GLOBAL  COMMUNICATIONS 
(HOLDINGS]  LIMITED 

$.01  par  common 
IDG  BOOKS  WORLDWIDE.  INC 

$.001  par  common 
INDEPENDENT  ENERGY  HOLDINGS  PLC 

American  Depositary  Shares  (NIS  1) 
INTERACTIVE  MAGIC,  INC 

$.10  par  common 
INTEROORP  EXCELLE.  INC 

No  par  common 
INTERVEST  BANCSHARES  CORPORATION 

Class  A,  common  shares 
DCOS  SOFTWARE  AKTIENGESELLSCHAFT 

American  Depositary  Shares 
JEWETT-CAMBRON  TRADING  COMPANY. 
LTD. 

No  par  common 
KASPER  A.S.L,  LTD. 

$.01  par  common 
LANDAIR  CORPORATION 

$.01  par  common 
LEAP  WIRELESS  INTERNATIONAL.  INC. 

$.0001  par  common 
MAXTOR  CORPORATION 

$.01  par  common 
MDC  COMMUNKIATIONS  CORPORATION 

Class  A.  subordinate  voting  shares 
MERRILL  MERCHANTS  BANCSHARES. 
INC 

$1.00  par  common 
NATROL.  INC 

$.01  par  common 
NORTHEAST  OPTIC  NETWORK.  INC 

$.01  par  common 
PATHFINDER  BANCORP.  INC 

$.10  par  common 
PENWEST  PHARMACEUTICALS  COMPANY 

$.001  par  common 
PILOT  NETWORK  SERVICES.  INC 

$.001  par  common 
PRICE  ENTERPRISES.  INC 

Class  A.  $.0001  par  preferred 
PSB  BANCORP.  INC 

$.01  par  common 
R  a  G  FINANCIAL  CORPORATION 

Series  A,  7.40%  nonciunulative  monthly 
income  preferred  stock 
RAILWORKS  CORPORATION 

$.01  par  conunon 
REPUBUC  BANCORP.  INC 

Class  A.  no  par  common 
SEQUENT  COMPUTER  SYSTEMS.  INC 

S.01  par  common 
SIEBERT  FINANCIAL  CORPORATION 

$.01  par  common 
SMED  INTERNATIONAL,  INC 


No  par  common 
SOFTWORKS.  INC 

$.001  par  conunon 
SOUND  FEDERAL  BANCROP 

$.10  par  common 
SUNRISE  TECHNOLOGIES 
INTERNATIONAL,  INC 

$.001  par  common 
SYNTROLEUM  CORPORATION 

S.Ol  par  common 
TARAGON  REALTY  INVESTORS.  INC 

$.01  par  common 
TELEBANC  FINANCIAL  CORPORATION 

$.01  par  conunon 

Series  A,  9%  beneficial  unsecured 
securities 
TTOAYON  COMMUNICATION  SYSTEMS 

$.001  par  common 
THISTLE  GROUP  HOLDINGS 

$.01  par  common 
TOWNE  SERVICES.  INC 

No  par  common 
TWEETER  HOME  ENTERTAINMENT 
GROUP.  INC 

Noparcoaunon 
UNITY  BANCORP.  INC 

No  par  common 
WEST  ESSEX  BANCORP.  INC 

$.01  par  common 
WINTRUST  FINANCIAL  CORPORATION 

Cumulative  trust  prabned 
WRP  CORPORATION 

S.Ol  par  common 

DaUtfoiM  frna  the  Foraigp  Margin  Slock  List 

Tokyo 

FURUKAWA  CO..  LTD. 

¥50  par  common 
MEIDENSHA  CXWPORATION 

V  50  par  common 
NOP  CORPORATION 

V  50  par  conunon 

By  order  of  the  Board  of  Governors  of  the 
Federal  Reserve  System,  acting  by  its  Director 
of  the  Division  of  Banking  Supervision  and 
Regulation  pursuant  to  delegated  authority 
(12  CFR  265.7(fKlO)).  October  21. 1998. 

Secntaiy  of  the  Board. 

(FR  Doc  98-28657  Filed  10-26-98:  8:45  am] 


DEPARTMENT  OF  TRANSPORTATION 
Federal  AvtaHon  Administration 

UCFRPartM 

[DodiM  Na  M-NM-24S-nAD;  Amendment 
3»-10858;  AO  M-22-1(q 

RiN212»WUl64 

Ainvonhinass  Dirscthraa;  Boeing 
Model  737  Series  Airplanes 

agency:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule;  request  for 
comments. 

SUMMARY:  This  amendment  supersedes 
an  existing  airworthiness  directive  (AO). 
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applicable  to  certain  Boeing  Model  737 
series  airplanes,  that  currently  requires 
repetitive  inspections  for  cracking  of  the 
aft  frame  and  frame  support  structure  of 
the  forward  service  doorway,  and  repair, 
if  necessary.  This  amendment  reduces 
the  compliance  time  for  performing  the 
initial  inspection,  and  reduces  the 
repetitive  inspection  intervals.  This 
amendment  sdso  adds  repetitive 
inspections  for  cracking  of  the  aft  frame 
web  of  the  forward  service  doorway, 
and  follow-on  corrective  actions,  if 
necessary.  This  amendment  also 
provides  for  an  optional  terminating 
action  for  the  repetitive  inspection 
requirements  of  this  AD.  This 
amendment  is  prompted  by  reports 
indicating  that  the  repetitive  inspections 
required  by  the  existing  AD  may  not 
detect  cracking  of  the  aft  frame  and 
frame  support  structure  of  the  forward 
service  doorway  in  a  timely  manner. 
The  actions  specified  in  this  AD  are 
intended  to  prevent  fatigue  cracking  of 
the  aft  baiae  and  fr^me  support 
structure  of  the  forward  service 
doorway,  which  could  result  in  loss  of 
the  door,  and  consequent  rapid 
decompression  of  the  fuselage. 
DATES:  Effective  November  12. 1998. 

The  incorporation  by  reference  of 
certain  publications  Usted  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  November 
12. 1998. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
December  28, 1998. 
AOONESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA).  Transport 
Airplane  Directorate.  ANM-1 14. 
Attention:  Rules  Docket  No.  98-NM- 
245-AD.  1601  Lind  Avenue.  SW.. 
Renton.  Washington  98055-4056. 

The  service  iiuormation  referenced  in 
this  AD  may  be  obtained  from  Boeing 
Commercial  Airplane  Group.  P.O.  Box 
3707.  Seattle.  Washington  98124-2207. 
This  information  may  be  examined  at 
the  FAA.  Transport  Airplane 
Directorate,  1601  Lind  Avenue,  SW.. 
Renton,  Washington;  or  at  the  Office  of 
the  Federal  Register.  800  North  Capitol 
Street.  NW..  suite  700.  Washington.  DC. 
FOR  FURTHER  INFORMATION  CONTACT:  Rick 
Kawaguchi.  Aerospace  Engineer. 
Airframe  Branch.  ANM-120S.  FAA. 
Transport  Airplane  Directorate,  Seattle 
Aircraft  Certification  Office.  1601  Lind 
Avenue.  SW..  Renton.  Washington 
98055-4056;  telephone  (425)  227-1153; 
fax  (425)  227-1181. 
SUPn^MENTARV  MFORMATION:  On 
January  11. 1988.  the  FAA  issued  AD 
88-03-03.  amendment  39-5832  (53  FR 
1609.  January  21. 1988).  applicable  to 


certain  Boeing  Model  737  series 
airplanes,  to  require  repetitive 
inspections  for  cracking  of  the  aft  frvme 
and  fr^une  support  structure  of  the 
forward  service  doorway,  and  repair,  if 
necessary.  That  action  was  prompted  by 
several  reports  of  cracks  of  the  doorstop 
support  structure  for  the  doorstops  on 
the  aft  frame.  The  actions  reqiured  by 
that  AD  are  intended  to  prevent  such 
cracking,  which  could  result  in  loss  of 
pressurization. 

Actions  Since  Issuance  of  Previous  Rule 

Since  the  issuance  of  that  AD.  the 
FAA  has  received  reports  indicating  that 
cracked  door  frames  and  severed 
intercostals  of  the  frame  support 
structure  have  been  found  on  several 
Boeing  Model  737  series  airplanes. 

One  operator  reported  two  airplanes 
with  two  severed  intercostals  on  each 
airplane.  The  severed  intercostals  were 
detected  dtiring  a  repetitive  inspection 
of  both  airplanes  that  was  performed  in 
accordance  with  AD  88-03-03  at 
approximately  24,000  total  landings, 
llie  same  operator  also  reported  another 
airplane  with  one  severed  intercostal 
and  two  additional  airplanes  with 
cracked  frames.  The  severed  intercostals 
were  attributed  to  severe  fatigue 
cracldng.  The  initial  inspection  on  each 
affected  airplane  was  poiormed  at 
approximately  18,000  total  landings, 
and  no  cracking  was  detected  during  the 
initial  inspections. 

These  foldings  indicate  that  fatigue 
cracking  could  develop  on  the  affected 
airplanes  at  a  lower  number  of  landings 
than  the  initial  inspection  threshold  of 
25.000  total  landings  that  is  mandated 
by  the  existing  AD,  and  that  such  fatigue 
cracking  could  grow  from  undetectable 
to  severe  in  fewer  landings  than  the 
repetitive  inspection  interval  of  9.000 
landings  that  is  mandated  by  the 
existing  AD. 

Fatigue  cracking  of  the  aft  frame  and 
frame  support  structure  of  the  forward 
service  doorway,  if  not  detected  and 
corrected  in  a  timely  manner,  could 
result  in  loss  of  the  door,  and 
consequent  rapid  decompression  of  the 
fuselage. 

ExpUnation  of  Relevant  Service 
Infofination 

The  FAA  has  reviewed  and  approved 
Boeing  Service  Bulletin  737-53A1108. 
Revision  5.  dated  October  26. 1989.  That 
service  bulletin  describes  procedures  fbr 
a  close  visual  inspection  to  detect 
cracking  of  the  aft  frame  web  of  the 
forward  service  doorway  around  the 
doorstop  fittings,  an  internal  visual 
inspection  to  detect  cracking  of  the 
intercostals  and  stringers  of  the  frame 
support  structure,  and  repair  of  any 


cracking  that  is  detected.  That  service 
bulletin  also  describes  a  preventive 
modification  that  can  be  accomplished 
on  any  uncracked  intercostals. 

Explanation  of  RequirenBents  of  Role 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  this  same 
type  design,  this  AD  supersedes  AD  88- 
03-03  to  continue  to  require  repetitive 
internal  visual  inspections  for  cracking 
of  the  frame  support  structure  of  the 
forward  service  doorway,  and  repair,  if 
necessary.  This  AD  also  requires 
repetitive  close  visual  inspections  for 
cracking  of  the  aft  frame  wA  of  the 
forward  service  doorway,  and  follow-on 
corrective  actions,  if  necessary.  This  AD 
also  provides  for  an  optional 
terminating  action  for  the  repetitive 
inspection  requirements  of  this  AD.  The 
actions  are  required  to  be  accomplished 
in  accordance  with  the  service  bulletin 
described  previously,  except  as 
discussed  below. 

DUfcieaces  Between  Service  Bnlletia 
aadThlsAD 

Operators  should  note  diat.  although 
the  service  bulletin  describes 
procedures  for  a  close  visual  inspection 
of  the  aft  frame  web  of  the  forwaid 
service  doorway  around  the  doorstop 
fittings,  this  AD  does  not  permit  that 
inspection  to  be  accomplished  in  beu  of 
the  internal  visual  inspectioo.  The  FAA 
has  determined  that.  iMcause  oaddng 
in  the  frame  may  be  masked  by  the 
doorstop  fittings,  the  close  visual 
inspection  is  not  an  adequate  indicator 
of  die  omdition  of  the  intercostals  and 
stringws  of  the  frame  suppmt  structure. 
Therefore,  if  any  cracldng  is  found,  this 
AD  requires  removal  of  the  doorstop 
fittings  and  a  detailed  visual  inspection 
to  detect  further  cracking  (rf  the  frame, 
prior  to  the  repair  of  anv  cracking. 

Operators  also  should  note  that, 
although  the  s«vice  bulletin 
recommends  accomplishing  the  initial 
inspection  prior  to  the  aocumulation  of 
25,000  total  fli^t  cycles  (landings)  or 
within  the  next  4.500  fli^t  cycles  (after 
receipt  of  the  service  bulletin), 
whidiever  occurs  later,  the  FAA  has 
determined  that  such  a  threshold  does 
not  address  the  identified  unsafe 
conditim  in  a  timely  manner.  In 
addition,  the  FAA  bias  detennined  that 
the  repetitive  inspection  interval  of 
9.000  landings,  as  specified  in  the 
service  bulletin,  does  not  address  the 
identified  unsafe  condition  in  a  timely 
manner.  The  FAA's  determination  is 
based  upon  the  case  of  two  airplanes, 
described  previously,  on  M^di  no 
cracking  was  detected  during  internal 
visual  inspections  of  the  intercostals  at 
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18.000  total  landings;  but.  during 
repetitive  inspections  conducted  at 
approximately  24.000  total  landings, 
two  severed  intercostals  were  found. 
This  evidence  reveals  that  cracking  may 
appear  earlier  than  25,000  total  landings 
and  grow  from  being  undetectable  to 
severe  in  fewer  than  6.000  flight  cycles. 
In  light  of  these  factors,  the  FAA  finds 
a  compliance  time  of  18,000  total 
landings  (or  within  700  landings  or  90 
days  after  the  efiective  date  of  this  AO, 
whichever  occurs  later)  for  initiating  the 
required  inspections,  and  a  repetitive 
interval  of  4.500  landings,  is  warranted, 
in  that  those  times  represent  an 
appropriate  interval  of  time  allowable 
for  affected  airplanes  to  continue  to 
operate  without  compromising  safety. 

Operators  also  should  note  mat. 
although  the  service  bulletin  specifies 
Boeing  737  Structural  Repair  Manual 
Items  (SRM)  51-40-2  and  51-40-3  as 
optional  sources  of  service  information 
for  repairing  cracked  intercostals,  this 
AD  requires  that  all  future  repaire  of 
cracked  intercostals  be  accomplished  in 
accordance  with  Figure  3  of  the  service 
bulletin.  The  FAA  has  determined  that 
SRM's  51-40-2  and  51-40-3  may  not 
provide  an  acceptable  source  of  service 
information  for  repair  of  the 
intercostals. 

Additionally,  althoiigh  the  service 
bulletin  specifies  that  SRM  53-10-4  is 
an  appropriate  source  of  service 
information  for  repairing  cracked 
frames,  and  that  SRM  53-10-3  is  an 
appropriate  source  of  service 
information  for  repairing  cracked 
stringers,  this  AO  requires  that  all  future 
repaira  of  cracked  frames  or  stringere  be 
accomplished  in  accordance  with  a 
method  approved  by  the  FAA.  The  FAA 
has  determined  that  SRM's  53-10-4  and 
53—10-3  may  not  provide  structurally 
acceptable  methods  of  repair  for  frames 
and  stringera. 

Operatora  should  note  that,  although 
the  service  bulletin  specifies  that  the 
manufacturer  may  be  contacted  for 
disposition  of  certain  repair  conditions, 
this  proposal  would  require  the  repair  of 
those  conditions  to  be  accomplished  in 
accordance  with  a  method  approved  by 
the  FAA. 

Explanation  of  Reriskm  to 
Applicability 

AO  88-03-03  applies  to  certain 
Boeing  Model  737  series  airplanes,  as 
listed  in  Boeing  Service  Bulletin  737- 
53A1108,  Revision  2,  dated  August  13, 
1987..  This  AO  is  applicable  to  certain 
Boeing  Model  737  series  airplanes,  as 
listed  in  Boeing  Service  Bulletin  737- 
53A1108,  Revision  5,  dated  October  26, 
1989.  Revision  5  of  the  service  bulletin 
updates  the  effectivity  listing  of  the 


service  bulletin  only  to  reflect  current 
airplane  ownership  but  adds  no  new 
airplanes. 

Other  Relevant  Rulemaking 

The  FAA  previously  has  issued  AO 
90-06-02,  amendment  39-6489  (55  FR 
8372,  March  7, 1990).  applicable  to 
certain  Boeing  Model  737  series 
airplanes.  That  AD  requires 
accomplishment  of  certain  structural 
modifications,  which  constitutes 
terminating  action  for  the  repetitive 
inspection  requirements  of  this  AD. 

Delerminatioa  of  Rule's  EflRsctive  Date 

Since  a  situation  exists  that  requires 
the  immediate  adoption  of  this 
regulation,  it  is  found  that  notice  and 
opportunity  for  prior  public  comment 
hereon  are  impracticable,  and  that  good 
cause  exists  for  making  this  amendment 
effective  in  less  than  30  days. 

Conunents  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  that  involves  requirements 
affecting  flight  safety  and,  thus,  was  not 
preceded  by  notice  and  an  opportimity 
for  public  comment,  comments  are 
invited  on  this  rule.  Interested  persons 
are  invited  to  conunent  on  this  nile  by 
submitting  such  written  data,  views,  or 
arguments  as  they  may  desire. 
Communications  shall  identify  the 
Rules  Docket  number  and  be  submitted 
in  triplicate  to  the  address  specified 
under  the  caption  AOOflCSSES.  All 
commimications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered,  and  this  rule  may  be 
amended  in  Ught  of  the  comments 
received.  Factual  information  that 
supports  the  commenter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AO 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  mighf  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-pubUc  contact 
concerned  with  the  substance  of  this  AO 
will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  rule  must 
submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Conunents  to 
Docket  Number  98-NM-245-AD."  The 


postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612. 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  must  be  issued  immediately  to 
correct  an  unsafe  condition  in  aircraft, 
and  that  it  is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866.  It  has  been  determined 
further  that  this  action  involves  an 
emergency  regulation  under  DOT 
Regulatory  Policies  and  Procediues  (44 
FR  11034.  February  26, 1979).  If  it  is 
determined  that  this  emergency 
regulation  otherwise  would  be 
significant  under  DOT  Regulatory 
FoUcies  and  Procedures,  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket.  A  copy 
of  it,  if  filed,  may  be  obtained  fix)m  the 
Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 

List  of  Subfecta  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pureuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C  106(g).  40113.  44701. 

130.13    [Amended] 

2.  Section  39.13  is  amended  by 
removing  amendment  39-5832  (53  FR 
1609,  January  21, 1988),  and  by  adding 
a  new  airworthiness  directive  (AD), 
amendment  39-10858,  to  read  as 
follows: 

M-22-10    BOEING:  Amendment  39-10858. 
Docket  98-NM-24S-AD.  Supersedes  AO 
88-03-03,  amendment  39-5832. 
Applicability:  Model  737  series  airplanes, 

as  listed  in  Boeing  Service  Bulletin  737- 
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S3A1108.  Revision  5,  dated  October  26, 1989; 
certificated  in  any  category. 

Note  1:  This  AO  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
sub)ect  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  perfonnance  of  the 
requirements  of  this  AO  is  afCected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (f)(1)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  efbct  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it  3 

Compliance:  Required  as  indicated,  imless 
accomplished  previously. 

To  prevent  btigue  cracking  of  the  aft  frame 
and  frame  support  structure  of  the  forward 
service  doorway,  which  could  result  in  loss 
of  the  door,  and  consequent  rapid 
decompression  of  the  fuselage,  accomplish 
the  following: 

of  the  Raquiroments  of  AD  88- 


03-03 

(a)  Prior  to  the  accumulation  of  25,000  total 
landings  or  within  4.500  landings  after 
February  28. 1988  (the  effective  date  of  AO 
88-03-03,  amendment  3»-5832),  whichever 
occurs  later,  perfonn  an  internal  visual 
inspection  for  cracking  in  the  intercostals 
and  stringers,  which  support  the  doorstop 
fittings  of  the  aft  frame  of  the  service 
doorway,  in  accordance  with  Boeing  Service 
Bulletin  737-53A1108.  Revision  1,  dated 
March  12. 1987;  Revision  2.  dated  August  13. 
1987:  Revision  3.  dated  March  3, 1988; 
Revision  4.  dated  November  17. 1988;  or  - 
Revision  5.  dated  October  26, 1989. 

(1)  If  no  cracking  is  found  during  any 
inspection  performed  in  accordance  with 
paragraph  (a)  of  this  AO,  repeat  the 
inspection  thereafter  at  intervals  not  to 
exceed  9,000  landings,  until  the  inspection 
required  by  paragraph  (b)  ofthis  AD  is 
acccunplished. 

(2)  If  any  cracking  is  found  during  any 
inspection  performed  in  accordance  with 
paragraph  (a)  of  this  AD,  prior  to  further 
flight,  repair  in  accordance  with  the  service 
bulletin.  Thereafter,  repeat  the  inspection  at 
intervals  not  to  exceed  9.000  landings,  until 
the  inspection  required  by  paragraph  (b)  of 
this  AD  is  accomplished. 

New  Raquiraments  of  This  AD 

(b)  Perform  a  close  visual  inspection  for 
cracking  of  the  aft  frame  web  and  an  internal 
visual  inspection  for  cracking  of  the 
intercostals  and  stringers  of  the  frame 
support  structure  of  the  forward  service 
doorway,  in  accordance  with  Boeing  Service 
Bulletin  737-53A1108,  Revision  1.  dated 
March  12. 1987;  Revision  2.  dated  August  13, 
1987;  Revision  3.  dated  March  3. 1988; 
Revision  4,  dated  November  17. 1988;  or 
Revision  5,  dated  October  26. 1989;  at  the 
latest  of  the  times  specified  in  paragraphs 


(bKD.  (bK2),  (bX3),  and  (b)(4)  of  thU  AD. 
Accomplisiunent  of  these  inspections 
constitutes  terminating  action  for  the 
repetitive  inspection  requirements  of 
paragraphs  (aXD  and  (aX2)  of  thU  AD. 

(1)  PriOT  to  the  accumulation  of  18,000 
total  landings. 

(2)  If  an  internal  visual  inspection  was 
performed  in  accordance  with  paragraph  (b) 
of  AD  88-03-03:  Within  4,500  lanifings  after 
the  last  inspection  performed  in  acconiance 
with  paragraph  (b)  of  AD  88-03-03. , 

(3)  Within  700  landings  after  the  efbctive 
date  of  this  AD. 

(4)  Within  90  days  after  the  efEsctive  date 
of  this  AO. 

(c)  If  no  cracking  of  the  aft  frame  web. 
intercostals.  or  stringers  is  detected  during 
any  inspection  required  by  paragraph  (b)  of 
this  AO,  repeat  the  inspection  thereafter  at 
intervals  not  to  exceed  4,500  landings,  until 
the  actions  specified  by  paragraph  (e)  of  tliis 
AD  are  accomplished. 

(d)  If  any  cracking  of  the  aft  frame  web, 
intercostals,  or  stringers  is  detected  during 
any  inspection  required  by  paragraph  (b)  of 
this  AD.  prior  to  further  fli^t.  remove  the  six 
doorstop  fittings,  and  perfcHm  a  detailed 
visual  inspection  to  detect  further  cracking  of 
the  frame  web.  Prior  to  further  flight,  repair 
any  cracked  intercostal  in  accordance  with 
Figure  3  of  Boeing  Service  Bidletin  737- 
53A1108,  Revision  1,  dated  March  12. 1987; 
Revision  2,  dated  August  13, 1987;  Revision 
3.  dated  March  3, 1988;  Revision  4,  dated 
November  17, 1988;  or  Revision  5.  dated 
October  26. 1989.  Prior  to  further  flight, 
repair  any  cracked  frame  web  or  stringer  in 
accordance  with  a  method  approved  by  the 
Manager,  Seattle  Aircraft  Certification  Office 
(ACX3).  FAA.  Transport  Airplane  Directorate: 
or  in  accordance  «rith  data  meeting  the  type 
certification  basis  of  the  airplane  approved 
by  a  Boeing  Company  Designated 
Engineering  Representative  who  has  been 
authorized  by  the  Manager,  Seattle  AGO,  to 
make  such  findings.  Thereafter,  repeat  the 
inspection  specified  in  paragraph  (b)  of  this 
AD  at  intervals  not  to  exceed  4.500  landings, 
until  the  actions  specified  by  paragraph  (e)  of 
this  AD  are  aoxMnplished. 

(e)  Repair  of  all  intercostals  in  accordance 
with  Figure  3  of  Boeing  Service  Bulletin  737- 
53A1108.  Revision  1,  dated  March  12. 1987; 
Revision  2,  dated  August  13, 1987;  Revision 
3,  dated  March  3. 1988;  Revision  4,  dated 
November  17, 1988;  or  Revision  5,  dated 
October  26, 1989;  or  modification  of  all 
intercostals  accompUshed  in  accordance  writh 
the  requirements  of  AD  90-06-02. 
amendbnent  39-6489;  constitutes  terminating 
action  for  the  repetitive  inspection 
requirements  of  this  AD. 

(fXl)  An  alternative  method  of  compUance 
or  adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  SeatUe 
AGO.  Operators  shall  submit  their  requests    ' 
through  an  appropriate  FAA  Principal 
Maintenance  Inspector,  who  may  add 
comments  and  then  send  it  to  the  Manager, 
Seattle  AGO. 

(f)(2)  Alternative  methods  of  compliance 
pertaining  to  inspection  methods,  approved 


previously  in  accordance  with  AD  88-03-O3. 
amendment  39-5832.  are  not  considered  to 
be  approved  as  alternative  methods  of 
compliance  with  this  AO. 

(fX3)  Alternative  methods  of  compliance 
pertaining  to  repairs  or  modifications, 
approved  previously  in  accordance  %irith  AO 
88-03-03,  amendnwnt  39-5832.  an 
ooiuidered  to  be  approved  as  alternative 
methods  of  compliance  with  this  AD. 
Note  2:  Infonnation  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Seattie  AGO. 

(g)  Special  flight  permiu  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  RagulatioDa  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(h)  The  internal  visual  inspection  for 
cracking  in  the  intercostals  and  stringen, 
doae  visual  inspection  far  cracking  of  the  af) 
frame  web,  and  repair  of  intercostals,  if 
necessary,  shall  he  done  in  acoordanoe  with 
Boeing  Senioe  Bulletin  737-53A110e, 
Revision  1,  dated  Mardi  12. 1987;  Boeing 
Service  Bulletin  737-53A1106,  Revision  2. 
dated  Ai^ust  13, 1967;  Boeing  Sarvioe 
Bulletin  737-53A110e.  Revision  3.  dated 
March  3. 1988;  Boeing  Service  Bulletin  737- 
53A1108.  Revision  4.  dated  November  17, 
1988;  at  Boeii^  Service  Bulletin  737- 
53A1108.  Revision  5,  dated  October  26. 1969. 
Boeing  Service  Bulletin  737-53A110e. 
Revision  3,  dated  March  3. 1988,  conains  the 
foUotving  list  of  efiactive ; 
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M«Gh3. 1968. 
August  13.  1987. 

This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.&C  5S2(a) 
and  1  CFR  part  51.  Copies  may  be  obteined 
from  Boeing  Commercial  Airplane  Group. 
P.O.  Box  3707,  Seattle.  Washington  98124- 
2207.  Copies  may  be  inspected  at  the  FAA. 
Transport  Airplute  Directorate.  1601  Lind 
Avenue.  SW.,  Ronton,  Washington:  or  at  the 
Office  of  the  Federal  Register,  800  North 
Capitol  Street.  NW.,  suite  700.  Washington. 
DC 

(i)  This  amendment  becomes  effective 
on  November  12, 1998. 

Issued  in  Ronton,  Washington,  on  October 
19, 1998. 
DomU  M.  Podoraoii. 

Acting  Managa-.  Transport  Airplane 
Directorate,  Aircraft  Certification  Serrice. 
(FR  Doc  96-28540  Filed  10-2S-W:  8:45  am) 
■auNQ  COK  4Sia-is-r 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Adminlatration 

14CFRPart39 

[Dodwt  No.  9e-NM-«)6^D;  AfiMOdiMnt 
3»-10t64:  AD  M-22-071 

RIN  2120-AA64 

Airworthlnasa  DlractivM;  Domiar 
Modal  328-100  Sarlaa  Airplanaa 

AOENCV:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule;  request  for 
comments. 

SUMMARY:  This  amendment  adopts  a 
new  cdrworthiness  directive  (AO)  that  is 
applicable  to  all  Oomier  Model  328-100 
series  airplanes.  This  action  requires 
revising  tne  Airplane  Flight  Manual  to 
provide  the  flightcrew  with  additional 
information  regarding  procedures  to 
ensure  complete  pressurization  of  the 
hydraulic  lines  for  the  flaps.  This 
amendment  is  prompted  by  issuance  of 
mandatory  continuing  airworthiness 
information  by  a  foreign  civil 
airworthiness  authority.  The  actions 
specified  in  this  AD  are  intended  to 
prevent  an  uncommanded  retraction  of 
the  flaps  during  takeoff,  which  could 
result  in  an  aborted  takeoff  and 
consequent  potential  for  runway 
ovemm. 

DATES:  Effective  November  12, 1998. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  November 
12.  1998. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
November  27,  1998. 
AOONCSSCS:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA).  Transport 
Airplane  Directorate.  ANM-114, 
Attention:  Rules  Docket  No.  98-NM- 
30S-AD,  1601  Lind  Avenue,  SW.. 
Renton.  Washington  98055-4056. 

The  service  imormation  referenced  in 
this  AD  may  be  obtained  from  Fairchild 
Domier,  Domier  Luftfahrt  GmbH,  P.O. 
Box  1103,  D-82230  Wessling.  Germany. 
This  information  may  be  examined  at 
the  FAA.  Transport  Airplane 
Directorate,  1601  Lind  Avenue,  SW., 
Renton,  Washington:  or  at  the  Office  of 
the  Federal  Register,  800  North  Capitol 
Street,  NW..  suite  700.  Washington,  DC. 
FOR  FURTHER  MIFORMATION  CONTACT: 
Norman  B.  Martenson.  Manager, 
international  Branch,  ANM-116.  FAA, 
Transport  Airplane  Directorate,  1601 
Lind  Avenue,  SW.,  Renton.  Washington 
98055-4056:  telephone  (425)  227-2110: 
fax  (425)  227-1149. 


SUPPI^MENTARY  INFORMATION:  The 
Luftfahrt-Bundesamt  (LBA).  which  is 
the  airworthiness  authority  for 
Germany,  recently  notified  the  FAA  that 
an  unsafe  condition  may  exist  on  all 
Domier  Model  328-100  series  airplanes. 
The  LBA  advises  that,  during  takeoff  of 
a  flight  test  airplane,  an  uncommanded 
retraction  of  the  flaps  occurred,  which 
resulted  in  an  aborted  takeoff. 
Investigation  revealed  that  the  flaps  can 
inadvertently  move  downward  due  to 
gravity  while  the  airplane  is  on  the 
ground.  This  movement  creates  a 
vacuum  in  the  flap  actuator  expansion 
chamber.  The  existence  of  such  a 
vacuum  can  cause  an  uncommanded 
retraction  of  the  flaps  during  takeoff 
with  a  corresponding  "takeoff  config" 
warning  to  the  flightcrew.  l^s 
condition,  if  not  corrected,  could  result 
in  an  aborted  takeoff  and  consequent 
potential  for  nmway  overrun. 

Explanation  of  Relevant  Service 
Information 

The  manufacturer  has  issued  Domier 
328  All  Operators  Telefax  (AOT)  AOT- 
328-27-016,  dated  July  31. 1998.  The 
AOT  describes  procedures  for  revising 
the  Normal  and  Abnormal  Procedures 
Sections  of  the  Airplane  Flight  Manual 
(AFM)  to  provide  the  flightcrew  with 
additional  information  for  resetting  the 
flap  system  to  ensure  complete 
pressurization  of  the  hydraulic  lines  for 
the  flaps.  The  LBA  classified  this  AOT 
as  mandatory  and  issued  German 
airworthiness  directive  1998-359.  dated 
September  10, 1998,  in  order  to  assure 
the  continued  airworthiness  of  these 
airplanes  in  Germany. 

FAA's  Conclusions 

This  airplane  model  is  manufactured 
in  Germany  and  is  type  certificated  for 
operation  in  the  United  States  under  the 
provisions  of  §  21 .29  of  the  Federal 
Aviation  Regulations  (14  CFR  21.29) 
and  the  applicable  bilateral 
airworthiness  agreement.  Pursuant  to 
this  bilateral  airworthiness  agreement, 
the  LBA  has  kept  the  FAA  informed  of 
the  situation  described  above.  The  FAA 
has  examined  the  findings  of  the  LBA, 
reviewed  all  available  information,  and 
determined  that  AD  action  is  necessary 
for  products  of  this  type  design  that  are 
certificated  for  operation  in  the  United 
States. 

Explanation  of  Requirements  of  Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design  registered  in  the  United 
States,  this  AD  is  being  issued  to 
prevent  an  uncommanded  retraction  of 
the  flaps  during  takeoff,  which  could 


result  in  an  aborted  takeoff  and 
consequent  potential  for  runway 
overrun.  This  AD  requires  revising  the 
Normal  Procedures  and  Abnormal 
Procedures  Sections  of  the  FAA- 
approved  Domier  328  AFM  to  provide 
the  flightcrew  with  additional 
information  regarding  procedures  to 
ensure  complete  pressurization  of  the 
hydraulic  lines  for  the  flaps. 

Interim  Action  ^ 

This  is  considered  to  be  interim 
action.  The  manufacturer  has  advised 
that  it  currently  is  developing  a 
hardware  modification  that  will 
positively  address  the  unsafe  condition 
addressed  by  this  AD.  Once  this 
modification  is  develo[>ed.  approved, 
and  available,  the  FAA  may  consider 
additional  mlemaking. 

Determination  of  Rule's  Effective  Date 

Since  a  situation  exists  that  requires 
the  immediate  adoption  of  this 
regulation,  it  is  found  that  notice  and 
opportimity  for  prior  public  comment 
hereon  are  impracticable,  and  that  good 
cause  exists  for  making  this  amendment 
effective  in  less  than  30  days. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  mle  that  involves  requirements 
affecting  flight  safety  and.  thus,  was  not 
preceded  by  notice  and  an  opportimity 
for  public  comment,  comments  are 
invited  on  this  rule.  Interested  persons 
are  invited  to  comment  on  this  mle  by 
submitting  such  written  data,  views,  or 
argiunents  as  they  may  desire. 
Communications  shall  identify  the 
Rules  Docket  number  and  be  submitted 
in  triplicate  to  the  address  specified 
under  the  caption  ADDRESSES.  All 
communications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered,  and  this  rule  may  be 
amended  in  light  of  the  comments 
received.  Factual  information  that 
supports  the  commenter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effisctiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  mle.  All  comments 
submitted  will  be  available,  both  before 
and  alter  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
simunarizes  each  FAA-public  contact 
concemed  with  the  substance  of  this  AD 
will  be  filed  in  the  Rules  Docket. 
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Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  mle  must 
submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Niunber  98-NM-305-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612. 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regidation 
that  must  be  issued  immediately  to 
correct  an  unsafe  condition  in  aircraft, 
and  that  it  is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866.  It  has  been  determined 
further  that  this  action  involves  an 
emergency  regulation  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034.  February  26. 1979).  If  it  is 
determined  that  this  emergency 
regulation  otherwise  would  be 
significant  under  DOT  Regulatory 
Policies  and  Procedures,  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket.  A  copy 
of  it.  if  filed,  may  be  obtained  from  the 
Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 

List  of  Soi^ects  in  14  CFR  Part  39 

Air  transportation;  Aircraft.  Aviation 
safety.  Incorporation  by  reference, 
Safety. 

Adoption  erf'  the  Amendment 

Accordingly,  piu^uant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: ' 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 


f  99.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

98-22-07    Domier  Luftbhrt  GMBH: 

Amendment  39-10854.  Docket  98-NM- 
305-AD. 

Applicability:  All  Model  328-100  series 
airplanes,  certificated  in  any  category. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  an  uncommanded  retraction  of 
the  flaps  during  takeoff,  which  could  result 
in  an  aborted  ttJieoff  and  consequent 
potential  for  runway  overrun,  accomplish  the 
following: 

(a)  Within  14  days  after  the  effective  date 
of  this  AD,  accomplish  the  requirements  of 
paragraphs  (a)(1)  and  (a)(2)  of  this  AD. 

(1)  Revise  the  Normal  Procedures  Section 
of  the  Domier  328  FAA-approved  Airplane 
Flight  Manual  (AFM)  to  include  the 
information  specified  in  pages  6  and  7  of 
Domier  328  All  Operators  Telefax  (AOT) 
AOr-328-27-016.  dated  July  31. 1998.  This 
may  be  accomplished  by  inserting  a  copy  of 
pages  6  and  7  of  the  AOT  into  the  AFM. 

(2)  Revise  the  Abnormal  Procedures 
Section  of  the  Domier  328  FAA-approved 
AFM  to  include  the  information  specified  in 
page  4  of  Domier  328  AOT-328-27-016, 
dated  )uly  31, 1998.  This  may  be 
accomplished  by  inserting  a  copy  of  page  4 
of  the  AOT  into  the  AFM. 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
bitemational  Branch,  ANM-116.  FAA. 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  tlirough  an 
appropriate  FAA  Principal  Operations 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  International  Branch, 
ANM-116. 

Note  1:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  lie 
obtained  hom  the  International  Branch, 
ANM-116. 

(c)  Special  flight  permits  may  be  issued  in 
acixHrdance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(d)  The  actions  shall  be  done  in  accordance 
with  Domier  328  All  Operators  Telefax 
(AOT)  AOT-328-27-016,  dated  July  31. 
1998.  This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C  552(a) 
and  1  CFR  part  51.  Copies  may  be  obtained 
hom  Fairchild  Domier,  Domier  Luftfahrt 
GmbH.  P.O.  Box  1103.  D-82230  Wessling. 
Germany.  Copies  may  be  inspected  at  the 
FAA,  Transport  Airplane  Directorate.  1601 
Lind  Avenue,  SW.,  Renton,  Washington;  or  at 
the  Office  of  the  Federal  Register.  800  North 
Capitol  Street.  NW.,  suite  700.  Washington, 
DC 

Note  2:  The  subject  of  this  AD  is  addressed 
in  German  airworthiness  directive  1998-359, 
dated  September  10,  1998. 


(e)  This  amendment  l)ecomes  effective  on 
November  12. 1998. 

Issued  in  Renton,  Washington,  on  October 
19, 1998. 

DmtbU  M.  Pedraoa. 
Actiitg  Manager,  Transport  Airplane 
Directorate.  Aircraft  Certification  Senrice. 
|FR  Doc.  98-28539  Filed  10-26-98;  8:45  am] 

i  cooc  4»ta-is-^ 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Paris  556  and  558 

Naw  Animal  Drugs  for  Usa  In  Anhnal 
Fasds;  CMortalFBcyclina 

AQBICV:  Food  and  Dnig  Administration, 

HHS. 

ACTION:  Final  riile. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
animal  drug  regulations  to  reflect 
approval  of  a  supplemental  new  animal 
drug  application  (NADA)  filed  by  Roche 
Vitamins.  Inc.  The  supplemental  NADA 
provides  for  use  of  a  dilortetrac]rcline 
(CTC)  Type  A  medicated  article  in  Type 
C  medicated  feeds  for  chickens 
producing  eggs  for  human  consumption, 
a  tolerance  for  residues  in  eggs,  and  an 
acceptable  daily  intake  (ADI)  for  total 
tetracycline  residues  in  humans. 
EFFECTIVE  DATE:  Octob«-  27. 1998. 
FOR  FURTHER  trORMATION  OOMTACT: 
Dianne  T.  McRae,  Centra'  for  Veterinary 
Medicine  (HFV-102),  Food  and  Drug 
Administration,  7500  Standish  PI., 
Rockville.  MD  20855,  301-827-0212. 
SUPPLEMBITARY  MFORMATKM:  Roche 
Vitamins,  Inc.  45  Waterview  Blvd.. 
Farsippany.  N)  07054-1298.  filed 
supplemental  NADA  48-761  that 
provides  for  use  of  Aureomycin®  (50, 
90,  and  100  grams  per  pound  CTC)  Tjrpe 
A  medicated  article  in  Type  C 
medicated  feeds  for  chickens  laying  eggs 
for  human  consiunption.  The 
supplemental  NADA  is  approved  as  of 
July  31, 1998,  and  the  regiUations  are 
amended  in  21  CFR  558.128(d)(1)  to 
reflect  the  approval.  The  basis  of 
approval  is  discussed  in  the  freedom  of 
information  summary. 

In  approving  the  use  of 
chlortetracycline  Type  C  medicated 
feeds  for  chickens  laying  eggs  for  human 
consiunption,  a  tolerance  is  established 
for  chlortetracycline  residues  in  eggs.  At 
this  time.  FDA  is  also  establishing  the 
ADI  for  total  tetracycline  residues  (the 
total  drug  residues  from 
chlortetracycline.  oxytetracycline,  and 
tetracycline,  that  can  safely  be 
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consumed  each  day  by  humans).  The 
regulations  in  21  CFR  556.150.  556.500. 
and  556.720  are  amended  to  establish  a 
tetracycline  ADI.  and  in  §  556.150  to 
provide  for  a  tolerance  for 
chlortetracycline  residues  in  eggs. 

In  accordance  with  the  freedom  of 
information  provisions  of  21  CFR  part 
20  and  514.11(e)(2)(ii).  a  simunary  of 
safisty  and  effectiveness  data  and 
information  submitted  to  support 
approval  of  this  application  may  be  seen 
in  the  Dockets  Management  Branch 
(HFA-305),  Food  and  Drug 
Administration.  5630  Fishers  Lane.  rm. 
1061.  Rockville.  MD  20852.  between  9 
a.m.  and  4  p.m..  Monday  through 
Friday. 

Under  21  U.S.C.  360b(c)(2)(F)(iii).  this 
supplemental  NADA  for  food-producing 
animals  qualifies  for  3  years  of 
mariieting  exclusivity  beginning  July  31. 
1098,  because  the  supplement  contains 
substantial  evidence  of  the  efiiectiveness 
of  the  drug  involved,  studies  of  animal 
safety  or.  in  the  case  of  food-producing 
animals,  human  food  safety  studies 
(other  than  bioequivalence  or  residue 
studies)  required  for  approval  of  the 
supplement  and  conducted  or 
sponsored  by  the  applicant.  The  3  years 
maiiceting  exclusivity  is  limited  to  use 
of  this  drug  in  the  feed  of  chickens 
producing  eggs  for  human  consumption. 

The  agency  has  determined  under  21 
CFR  25.33(a)(3)  that  this  action  is  of  a 
type  that  does  not  individually  or 
cumulatively  have  a  significant  efllBct  on 
the  human  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 


ListofSablects 

21  CFR  Part  556 

Animal  drugs.  Foods. 
21  CFR  Fait  558 

Animal  drugs.  Animal  feeds. 

Therefore,  under  the  Federal  Food. 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  I^gs  and  redelegated  to 
the  Center  for  Veterinary  Medicine,  21 
CFR  parts  556  and  558  are  amended  as 
follows: 

PART  556— TOLERANCES  FOR 
RESIDUES  OF  NEW  ANIMAL  DRUGS 
IN  FOOD 

1.  The  authority  citation  for  21  CFR 
part  556  continues  to  read  as  follows: 

AuthMHy:  21  U.S.C  342.  3eOb.  371. 

2.  Section  556.150  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

(6oS>1S0    CMortelfScycilnei 

(a)*  •  • 

(b)  Tolerances.  (1)  Tolerances  are 
established  for  the  sum  of  tetracycline 
residues  in  tissues  of  beef  cattle, 
nonlactating  dairy  cows,  calves,  swine, 
sheep,  chickens,  turkeys,  and  ducks,  of 
2  parts  per  million  (ppm)  in  mviscle,  6 

Epm  in  liver,  and  12  ppm  in  &t  and 
[dney. 

(2)  A  tolerance  is  established  for 
residues  of  chlortetracycline  in  eggs  of 
0.4  ppm. 

3.  Section  556.500  is  revised  to  read 
as  follovrs: 

}S6e>o00   OxyiMiecyulne< 

(a)  Acceptable  daily  intake  (ADI).  The 
ADI  for  total  tetracycline  residues 


(chlortetracycline,  oxytetracycline,  and 
tetracycline)  is  25  micrograms  per 
kilogram  of  body  weight  per  day. 
(b)  Tolerances.  Tolerances  are 
established  for  the  siun  of  tetracycline 
residues  in  tissues  of  beef  cattle,  beef 
calves,  nonlactating  dairy  cattle,  dairy 
calves,  swine,  sheep,  chickens,  turkeys, 
catfish,  lobsters,  and  salmonids.  of  2 
parts  per  million  (ppm)  in  muscle.  6 

Epm  in  liver,  and  12  ppm  in  fat  and 
Idney. 

4.  Section  556.720  is  revised  to  read 
as  follows: 

1566.720   Tetracycline. 

(a)  Acceptable  daily  intake  (ADI).  The 
ADI  for  total  tetracycline  residues 
(chlortetracycline,  oxytetracycline,  and 
tetracycline)  is  25  micrograms  per 
kilogram  of  body  weight  per  day. 

(b)  Tolerances.  Tolerances  are 
established  for  the  sum  of  tetracycline 
residues  in  tissues  of  calves,  svirine, 
sheep,  chickens,  and  turkeys,  of  2  parts 
per  million  (ppm)  in  muscle,  6  ppm  in 
liver,  and  12  ppm  in  &t  and  kidney. 

PART  568-NEW  ANMAL  DRUGS  FOR 
USE  M  ANIMAL  FEEDS 

5.  The  authority  citation  for  21  CFR 
part  558  continues  to  read  as  follows: 

Auliiortty:  21  U.S.C  360b.  371. 

6.  Section  558.128  is  amended  in 
paragraph  (d)(1)  in  the  table  by  revising 
entries  (i)  through  (viii)  to  read  as 
follows: 

(566>128   ChtoftMRBcycllne. 
(d)(1)  •  '  • 


Chtortetracyciine  amount 

Combination 

mdtoalionsforuse 

Limitations 

Sponsor 

(i)10to50g/t 

1.  CNdiana;  incfeaaed 
ntoorweigNgainand 
imprawed  feed  efl^ 
dancy. 

Do  not  feed  to  chickens 
producing  eggs  for 

human  consumption, 

063238. 

000060.017519.046573, 
053389. 

2.  Qrowing  turkeys;  in- 

Do not  feed  to  turkeys  pro- 

000060.017519.046673. 

creased  rate  of  weigM 

•  duoing  eggs  fc>r  human 

053389.063238. 

gain  aivJ  improved  lead 

oonsumpliorL 

efficiency. 

. 

3.  Growfing  swine;  irv 

Da 

creased  rats  of  weigM 

gain  and  improved  feed 

atliciancy. 

0O2OtoSOgA 

Growing  sheep;  irKreased 
rats  of  weight  gain  and 
improved  feed  effi- 
ciency. 

000069.  046573.  053389. 
063238. 
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Chtortetracyciine  amount 


(iii)  50  to  100  g/t 


(iv)  100  to  200  gft 


(v)200^ 


(vi)  200  to  400  g/t 


Combination 


(vl)400gA 


(vi)500gft 


Indications  for  use 


Swine;  reducing  the  inci- 
derK»  of  cervical  lymph- 
adenitis Oowl  ab- 
scesses) caused  t>y 
Group  £.  Streptococci 
susceptible  to  chtortetiB- 
cydine. 

Chickens:  control  of  infec- 
tious syrwvitis  caused 
by  Myooplasfna 
syrx>M0s  susceptible  to 
chtortetracyciine. 


Turkeys;  control  of  infeo- 
tkxjs  synovitis  caused 
t>y  M.  synoviae  susoep- 
ti]le  to  chtortetracyciine. 

1.  ChKkens;  control  of 
chronic  respiratory  dis- 
ease (CRD)  afxj  air  sac 
infectwn  caused  by  M. 
g^Hsepbcum  arxJ  E.  ook 
susCTptfcle  to  chtortetra- 
cydine. 


2.  Ducks:  control  and 
treatment  of  towrt  cholera 
caused  by  Pasteureta 
muMoods  ausceptUe  to 
chtortetracyciine. 


Limilattons 


1.  Turkeys;  control  of 
hexamiliasis  caused  tty 
HexanHa  mOoaghiies 
su8cepti)le  to  chtortetra- 
cydine. 

2.  Turkey  poults  not  over  4 
weeks  Of  age;  reduction 
of  mortally  due  to  para- 
typhoid caused  by  Sal- 
monels  (ypMmuriurn 
suacepiaile  to  chtortetra- 
cydine. 

3.  Breedtog  swine;  control 
of  leptospirosis  (reduc- 
ing ttte  inddenoe  of 
aboftton  and  shedifng 
of  leplospirae)  caused 
t)y  Leptospira /xynona 
suaoepttole  to  chtortetra- 
cyciine. 

Chickens;  reductton  of 
mortality  due  to  £.  coC 
infecttons  susceptibte  to 
dilorlstiacydine. 


1.  Feed  continuousiy  for  7 
to14d. 


2.  Feed  continuously  for  7 
to  14  d;  do  not  feed  to 
chickerts  producing  eggs 
for  human  oonsumpttoa 

Feed  continuousiy  for  7  to 
1 4  d;  do  not  feed  to  tur- 
keys producing  eggs  for 
human  consumptiort 

1 .  Feed  continuously  for  7 
to  I4d. 


Sponsor 


2.  Feed  continuousiy  for  7 
to  14  d;  do  not  feed  to 
chidcens  producing  eggs 
for  human  oonsumptton. 

Feed  in  complete  ratton  to 
provkte  from  8  to  28  ml- 
Igrams  per  pound  of 
body  weigM  per  day  de- 
pancing  i4X)n  age  and 
severtty  of  dnaase.  for 
not  more  tian  21  d.  Do 
not  feed  to  ducks  pro- 
ducing eggs  tor  human 
consumption. 

Feed  oonlinuously  for  7  to 
1 4  d:  do  not  feed  to  tur- 
keys producing  eggs  for 
human  oonsumpttoa 


Feed  continuousiy  for  not 
more  than  14  d. 


1.  Feed  for  5  d;  withdraw 
24  h  prtor  to  slaughter. 


2.  Feed  for  5  d;  do  not 
feed  to  chckens  produc- 
ing eggs  for  human  cort- 
sumplton;  withdraw  24  h 
prior  to  siaugMar. 


000069.  017519.  046573. 
053389,063238. 


063238. 


000069.017519.046673. 
053389. 


000069,  017519.  046673. 
053389.063238. 


063238. 


000060.017519.046673. 
053389. 


063238. 


000069.017519.046673, 
053389.063238. 


Da 


Da 


063238. 


000069.  017519.  046573. 
053389. 
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• 

CNorMracydn*  amount 

ComUnaMon 

IndkaMont  for  UM 

LMMiona 

Sponsor 

■                                                                 • 

• 

.    • 

• 

• 

• 

Dated:  October  19. 1998. 
Margan(  Ana  Milkr, 
Acting  Director,  Office  of  New  Animal  Drug 
Evaluation.  Center  for  Veterinary  Siedicine. 
IFR  Doc.  98-28635  Filed  10-2fr-98:  8:45  am) 

aiLUNQ  COM  41«*-t1-r 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  end  Dnig  AdminietFation 

21  CFR  Part  558 

New  Animal  Oruga  for  Uee  In  Animal 
Feeda:  Naraain  and  Nlcarbazln  WHh 
Uncomycin 

AOCNCV:  Food  and  Drug  Administration, 

HHS. 

action:  Final  rule. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
animal  drug  regulations  to  reflect 
approval  of  a  new  animal  drug 
application  (NADA)  filed  by  Elanco 
Animal  Health.  Division  of  Eli  Lilly  and 
Co.  The  NADA  provides  for  combining 
approved  narasin,  nicarbazin,  and 
Uncomycin  Type  A  medicated  articles 
to  make  combination  drug  Type  C 
medicated  broiler  chicken  feeds  for 
prevention  of  certain  forms  of 
coccidiosis  and  for  increased  rate  of 
weight  gain  and  improved  fieed 
efficiency. 

EFFECnVf  OATE:  October  27,  1998. 
FOR  FURTNiR  aiFORMATKM  CONTACT: 
Charles  j.  Andres,  Center  for  Veterinary 
Medicine  (HFV-128),  Food  and  Drug 
Administration,  7500  Standish  Fl, 
Rockville,  MD  208S5,  301-594-1600. 
8UPPI.EMCNTARY  ITORMATION:  Elanco 
Animal  Health,  a  Division  of  Eli  Lilly 
and  Co.,  Lilly  Corporate  Center. 
Indianapolis.  IN  46285.  filed  NADA 
140-947  that  provides  for  combining 
approved  narasin,  nicarbazin.  and 
Uncomycin  Type  A  medicated  articles 


to  make  combination  drug  Type  C 
medicated  broiler  chicken  feeds 
containing  27  to  45  grams  per  ton  (g/t) 
narasin,  27  to  45  g/t  nicarbazin.  and  2 
to  4  g/t  Uncomycin.  The  Type  C 
medicated  broiler  chicken  fieed  is  used 
for  the  prevention  of  coccidiosis  caused 
by  Eimeria  tenella,  E.  necatrix,  E. 
acervulina.  E.  maxima.  E.  brunetti.  and 
E.  mhrati,  and  for  increased  rate  of 
weight  gain  and  improved  feed 
efficiency.  The  NADA  is  approved  as  of 
September  3. 1998,  and  the  regulations 
are  amended  in  21  CFR  558.325, 
558.363,  and  558.366  to  reflect  the 
approval. 

In  accordance  with  the  fi«edom  of 
information  provisions  of  21  CFR  part 
20  and  514.11(e)(2)(u),  a  summary  of 
safety  and  effectiveness  data  and 
information  submitted  to  support 
approval  of  this  appUcation  may  be  seen 
in  the  Dockets  Management  Branch 
(HFA-305).  Food  and  Drug 
Administration.  5630  Fishers  Lane,  im. 
1061.  Rockville,  MD  208S2.  between  9 
a.m.  and  4  p.m.,  Monday  through 
Friday. 

This  approval  is  for  use  of  approved 
Type  A  medicated  articles  to  make 
combination  drug  Type  C  medicated 
feeds.  One  ingredient,  nicarbazone,  is  a 
Category  11  drug  as  defined  in  21  CFR 
558.3(b)(l)(ii).  As  provided  in  21  CFR 
558.4(b),  an  approved  form  FDA  1900  is 
required  for  making  a  Typie  B  or  C 
mcKlicated  feed  as  in  this  appUcation. 
Under  section  512(m)  of  the  Federal 
Food,  Drug,  and  Cosmetic  Act  (the  act) 
(21  U.S.C.  360b(m)),  as  amended  by  the 
Animal  Drug  AvailabiUty  Act  of  1996 
(Pub.  L.  104-250),  medicated  feed 
appUcations  have  been  replaced  by  a 
reqxiirement  for  manufacture  in  a 
Ucensed  feed  mill.  Therefore,  use  of 
narasin.  nicarbazin.  and  Uncomycin 
Type  A  medicated  articles  to  make  Type 
C  medicated  feeds  as  provided  in  NADA 
140-947  requires  a  licensed  feed  miU. 

The  agency  has  determined  under  21 
CFR  25.33(a)(2)  that  this  action  is  of  a 
type  that  does  not  individually  or 


cumulatively  have  a  significant  efiiect  on 
the  human  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

List  ofSublects  in  21  CFR  Part  558 

Animal  drugs,  Animal  feeds. 

Therefore,  under  the  Federal  Food. 
Drug,  and  Cosmetic  Act  and  under  the 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to 
the  Center  for  Veterinary  Medicine,  21 
CFR  part  558  is  amended  as  follows: 

PART  568— NEW  AMMAL  DRUGS  FOR 
USE  IN  ANIMAL  FEEDS 

1.  The  authority  citation  for  21  CFR 
part  558  continues  to  read  as  follows: 

AnIlMrity:  21  U.S.C  360b.  371. 

2.  Section  558.325  is  amended  by 
revising  paragraph  (c)(3)(xii)  to  read  as 
follows: 

}  S6o>329    uncoinycin. 

•  •        •        *        • 

(3)*     •     • 

(xii)  Nicarbazin  with  or  without 
narasin  as  in  S  558.366. 

•  •        *        •        • 

3.  Section  558.363  is  amended  by 
revising  paragraph  (d)(2)  to  read  as 
foUows: 

^5oo.3S3    Nafaaiii* 

•  •        •        •       • 

(d)  •  •  • 

(2)  Narasin  may  also  be  used  for 
broilers  in  combination  with: 

(i)  Nicarbazin  with  Uncomycin  as  in 
§558.366. 

(ii)  (Reserved) 

4.  Section  558.366  is  amended  in  the 
table  in  paragraph  (c)  by  revising  the 
entry  for  "27  to  45"to  read  as  follows: 

•  •        *        •        • 
(c)«     •    • 
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Nicartxazin  in 
grams  per  ton 

Combination  in  ^ams  per 
ton 

Indcations  for  use 

Limitations 

Sponsor 

2710  45 

r^arasin  27  to  45 

Broiler  chickens:  prevention  o(  coo- 
cidk>sis  caused  by  Eimeria 
teneta,  E.  necatrix.  E.  acervuHna, 
E.  maxima.  E.  bnjneW,  E.  mivah. 

Sec.  558.363(d)(1)(iii) 

000966 

Narasin  27  to  45  and  Unco- 

Broiler chickens;  prevention  of  coo- 

Feed  continuously  as  sole  ration. 

mycin  2  to  4 

ckiosis  caused  by  Bmeria 
teneUa.  E.  necOrix.  E.  acervuKna, 
E.  maxima,  E.  brurtett,  E.  mivatr, 
for  increased  rate  of  vveight  gain 
arKl  improved  feed  efficiency. 

Withctaw  5  days  before  slaughter. 
Do  not  altow  tuikeys.  fx)rses.  or 
otfier  eqtsnes  access  to  fcxmula- 
lions  containing  narasia  Ingestion 
of  narasin  t>y  these  species  fws 
been  fatal.  Do  not  feed  to  laying 

sters.  guinea  pigs,  horses,  or 
ruminants  access  to  feeds  con- 
taining incomydn.  Ingestion  t>y 
these  species  may  result  in  se- 
vere gastrointestirtal  effects. 
Narasin  and  nicartMzm  as  pro- 
vided by  000966.  lincomydn  by 
000009. 

• 

• 

• 

•                                                                      • 

• 

Dated:  October  5. 1998. 
Stephen  F.  Sundlof. 

Director,  Center  for  Veterinary  Medicine. 
[FR  Doc.  98-28634  Filed  10-26-98:  8:45  am] 

BNJJNQ  COOC  41M-ei-F 


DEPARTMENT  OF  THE  INTERIOR 

MInerala  Management  Service 

30  CFR  Part  203 
MN 1010-AC13 

Royalty  Relief  for  Producing 
and  Certain  Exiadng  Leaaea  in 
Walar 

AGENCY:  Minerals  Management  Service 

(MMS).  Interior. 

ACTION:  Correcting  amendments. 

summary:  This  dociunent  contains 
corrections  to  the  final  regulations 
which  were  pubUshed  in  the  Federal 
Register  of  Friday,  January  16, 1998  (63 
FR  2605-2626),  and  also  in  30  CFR  Part 
203.  Revised  as  of  July  1. 1998.  The 
corrections  noted  here  are  in  the  portion 
of  these  regulations  related  to  the 
Royalty  ReUef  for  End-of-Life  Leases. 
EFFECTIVE  DATE:  November  1, 1998. 
FOR  FURTHER  MFORMATION  CONTACT: 
MarahaU  Rose.  Chief.  Economics 
Division.  (703)  787-1538. 
8UPPI.EMENTARY  INFORMATION: 

Background 

The  final  regulations  that  are  the 
subject  of  these  corrections  affect 
persons  requesting  reduction  of  oil  and 


gas  royaUy  under  §  1337(a)(3)(A)  of  the 
United  States  Code. 

Need  fior  CorrectiDn 

As  pubUshed.  the  final  regulations 
omit  logical  impUcations  of  the 
simpUfied  reUef  approval  process.  The 
corrections  make  expUdt  when  you 
should  apply  for  royalty  relief  and  the 
action  we  may  take  if  we  determine  that 
you  have  not  appUed  properly.  The 
corrections  also  clarify  which  costs  we 
consider  aUowable  in  the  end-of-Ufe 
circumstance. 

List  of  Sul^ects  in  30  CFR  Part  203 

Continental  shelf.  Government 
contracts,  Indians-lands,'  Minerals 
royalties.  Oil  and  gas  exploration. 
PubUc  lands-mineral  resoiuces. 
Sulphur. 

Accordingly.  30  CFR  Part  203  is 
corrected  by  making  the  following 
correcting  technical  amendments: 

PART  203-RELIEF  OR  REDUCTION  IN 
ROYALTY  RATES 

1.  The  authority  citation  for  Part  203 
continues  to  read  as  foUows: 

Authority:  25  U.S.C.  396  et  seq.;  25  U.S.C 
396a  et  seq.;  25  U.S.C  2101  et  seq.;  30  U.S.C 
181  et  seq.:  30  U.S.C.  351  et  seq.;  30  U.S.C 
1001  et  seq.;  30  U.S.C.  1701  et  seq.;  31  U.S.C 
9701  et  seq.;  43  U.S.C  1301  et  seq.;  43  U.S.C 
1331  et  seq.;  and  43  U.S.C.  1801  et  seq. 

SubfMrt  B— [Corractad] 

2.  Subpart  B  is  corrected  by  revising 
the  word  "OLS"  in  the  Subpart  heading 
to  read  "DCS". 


3.  Section  203.50  is  corrected  by 
adding  two  sentences  at  the  end  of 
paragraph  (a)  to  read  as  foUows: 

§209^   Who  may  apply  tor  entf-of-We 

royalty  faaefr 

(a)*  *  *  These  12  months  should 
reflect  the  basic  operation  you  intend  to 
.use  until  your  resources  are  depleted.  If 
you  changed  your  operation 
significantly  (e.g.,  begin  re-in)ecting 
rather  than  recovering  gas)  during  the 
quaUfying  months,  or  if  you  do  so  while 
we  are  processing  your  appUcation,  we 
may  defer  action  on  your  appUcation 
until  you  revise  it  to  show  the  new 
circumstances. 


120184    [Conacladl 

4.  In  §  203.84.  paragraph  (b)  is 
corrected  by  revising  the  citation  "30 
CFR  220.013(a),  (b),  and  (d)  through  (k)" 
to  read  "30  CFR  220.013". 

5.  Section  203.84  is  corrected  by 
revising  paragraphs  (b)(7)  and  (c)  to  read 
as  foUows: 


S20SJ4   WlMllalnanet 


(b)  •  •  • 

(7)  Costs  associated  with  existing 
obUgations  (e.g.,  royalty  overrides  or 
other  forms  of  payment  for  acquiring  the 
lease,  depreciation  on  previously 
acquired  equipment  or  faciUties). 

(c)  We  may.  in  reviewing  and 
evaluating  your  appUcaticm.  disaUow 
costs  when  you  have  not  shown  they  are 
necessary  to  operate  the  lease,  or  if  they 
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are  inconsistent  with  end-oMife 
operations. 

Dated:  October  19, 1998. 
IdiB  V.  MirabelU, 

Acting  Chief,  Engineering  and  Operations 

Division. 

|FR  Doc  9»-28677  Filed  10-26-98:  8:45  am] 

MUJNQ  COOf  4»10-I(M-P 


DEPARTMENT  OF  TRANSPORTATION 

CoastOuard 

33  CFR  Part  117 

ICQD06-M-Oei] 

Rm211S-^E47 

DrauMfaridge  Oparating  Regulation;  Quif 
intraeoaatal  Waterway,  Algiera 
Alternate  Roula,  Loulalanaa 

AQCNCY:  Coast  Guard,  DOT. 
ACTION:  Temporary  rule. 

summary:  The  conunander,  Eighth  Coast 
Guard  District  is  temporarily  changing 
the  regulation  governing  the  operation 
of  the  State  Route  23  vertical  lift  span 
drawbridge  across  the  Gulf  Intracoastal 
Waterway  (Algiers  Alternate  Route), 
mile  3.8,  at  Belle  Chasse,  Louisiana. 
This  temporary  rule  is  issued  to 
facilitate  movement  of  vehicular  traffic 
for  the  New  Orleans  Open  House  1998  . 
Air  Show,  to  be  held  at  the  U.S.  Naval 
Air  Station,  Joint  Reserve  Base  at  Belle 
Chasse,  Louisiana. 

DATES:  This  temporary  rule  is  efiiective 
from  4  p.m.  on  October  31, 1998  until 
7  p.m.  on  November  1,  1998. 
A00RE8SCS:  Unless  otherwise  indicated, 
dociunents  referred  to  in  this  notice  are 
available  for  inspection  or  copying  at 
the  office  of  the  Eighth  Coast  Guanl 
District,  Bridge  Administration  Branch. 
Hale  Boggs  Federal  Building,  room 
1313.  501  Magazine  Street,  New 
Orleans,  Louisiana  70130-3396  between 
7  a.m.  and  4  p.m..  Monday  through 
Friday,  except  Federal  holidays.  The 
Bridge  Administration  Branch  of  the 
Eighth  Coast  Guard  District  maintains 
the  pubUc  docket  for  this  rulemaking. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Phil  Johnson,  Bridge  Administration 
Branch.  Commander  (ob).  Eighth  Coast 
Guard  District.  501  Magazine  Street, 
New  Orleans,  Louisiana,  70130-3396, 
telephone  number  504-589-2965. 
SUPPLEMENTARY  INFORMATION: 

Diacuaaion  of  Temporary  Rule 

The  State  Route  23  vertical  lift  span 
drawbridge  across  the  Gulf  Intracoastal 
Waterway  (Algiers  Alternate  Route), 
mile  3.8,  at  Belle  Chasse,  Louisiana  has 


a  vertical  clearance  of  40  feet  above 
mean  high  water  in  the  closed-to- 
navigation  position  and  100  feet  above 
mean  high  water  in  the  open-to- 
navigation  position.  Navigation  on  the 
waterway  consists  primarily  of  tugs 
with  tows,  conunercial  fishing  vessels, 
and  occasional  recreational  craft. 

The  Louisiana  Department  of 
Transportation  and  Development  has 
requested  a  temporary  rule  changing  the 
operation  of  the  State  Route  23  vertical 
Uft  span  drawbridge.  The  rule  is  needed 
to  accommodate  the  additional  volume 
of  vehicular  traffic  that  the  New  Orleans 
Open  House  Air  Show  is  expected  to 
generate.  Between  150.000  and  200.000 
members  of  the  public  are  expected  to 
attend  the  New  Orleans  Open  House  Air 
Show  on  each  day.  The  temporary  rule 
will  allow  for  the  expeditious  dispersal 
of  the  heavy  voliune  of  vehicular  traffic 
expected  to  depart  the  U.S.  Naval  Air 
Station.  Joint  Reserve  Base  following  the 
event. 

The  Coast  Guard  was  not  notified  in 
time  to  issue  a  notice  of  temporary' 
rulemaking.  For  this  reason,  good  cause 
exists  to  make  this  temporary  rule 
effective  in  less  than  30  days  after 
publication. 

Regulatory  Evaluation 

This  temporary  rule  is  not  a 
significant  regulatory  action  under 
section  3(f)  of  Executive  Order  12866 
and  does  not  require  an  assessment  of 
potential  cost  and  benefits  under  section 
6(a)(3)  of  that  order.  It  has  not  been 
reviewed  by  the  Office  of  Management 
and  Budget  imder  that  order.  It  is  not 
significant  imder  the  regulatory  policies 
and  procedures  of  the  I>epartment  of 
TransporUtion  (DOT)  (44  FR  11040: 
February  26. 1979). 

The  doast  Guard  expects  the 
economic  impact  of  this  temporary  rule 
to  be  so  minimal  that  a  full  Regulatory 
Evaluation  under  paragraph  10(e)  of  the 
regulatory  policies  and  procedures  of 
DOT  is  unnecessary.  This  is  because  the 
number  of  vessels  impaired  diuing  the 
closed-to-navigation  periods  is  minimal, 
all  commercial  vessels  still  have  ample 
opportunity  to  transit  this  waterway 
before  and  alter  the  two-hour  and  45- 
minute  closure  on  October  31  and  the 
three-hour  closure  on  November  1 . 
1998.  Additionally,  a  practical  alternate 
route  of  approximately  seven  additional 
miles  is  available  via  the  Harvey  Canal 
and  the  Mississippi  River. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601  et  seq.).  the  Coast  Guard 
must  consider  whether  this  temporary 
rule  will  have  a  significant  economic 
impact  on  a  substantial  niunber  of  small 


entities.  "Small  entities"  may  include 
small  businesses,  not-for-profit 
organizations  that  are  independently 
owned  and  operated  and  are  not 
dominant  in  their  fields  and 
governmental  jurisdictions  with 
populations  of  less  than  50,000. 

The  temporary  rule  considers  the 
needs  of  local  commercial  fishing  • 
vessels,  as  the  study  of  vessels  passing 
the  bridge  included  such  commercial 
ves^ls.  These  local  commercial  fishing 
vessels  will  only  be  inconvenienced  for 
two  hours  and  45  minutes  on  a  Satiu-day 
and  three  hours  on  a  Sunday  on  a  one- 
time basis.  Also,  there  is  a  practical 
alternate  route  of  approximately  seven 
additional  miles  via  the  Harvey  Canal 
and  Mississippi  River.  Thus,  the 
economic  impact  is  expected  to  be 
minimal.  There  is  no  indication  that 
other  waterway  users  would  suffer  any 
type  of  economic  hardship  if  they  are 
precluded  from  transiting  the  waterway 
during  the  hours  that  the  draw  is 
scheduled  to  remain  in  the  closed-to- 
navigation  position.  Therefore,  the  Coast 
Guard  certifies  under  5  U.S.C.  605(b) 
that  this  temporary  rule  «vill  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

CoUectioo  of  Information 

This  temporary  rule  does  not  provide 
for  a  collection-of-information 
requirement  under  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501 
et  seq.). 

Federalism 

The  Coast  Guard  has  analyzed  this 
temporary  rule  imder  the  principles  and 
criteria  contained  in  Executive  Order 
12612  and  has  determined  that  this 
temporary  rule  does  not  have  sufficient 
implications  for  federaUsm  to  warrant 
the  preparation  of  a  Federalism 
Assessment  The  authority  to  regulate 
the  permits  of  bridges  over  the  navigable 
waters  of  the  U.S.  belongs  to  the  Coast 
Guard  by  Federal  statutes. 

Environment 

The  Coast  Guard  considered  the 
environmental  impact  of  this  temporary 
rule  and  conclud^  that  under  Figure  2- 
1.  paragraph  32(e)  of  Commandant 
Instruction  M16475.1C.  this  temporary 
rule  is  categorically  excluded  from 
further  environmental  documentation. 
A  "Categorical  Exclusion 
Determination"  is  available  in  the 
docket  for  inspection  or  copying  where 
indicated  imder  ADDRESSES. 

List  of  Sub|ect8  in  33  CFR  Part  117 

Bridges. 

For  the  reasons  set  out  in  the 
preamble,  the  Coast  Guard  is  amending 


Part  117  of  Title  33.  Code  of  Federal 
Regulations,  as  follows: 

PART  117— DRAWBRIDGE 
OPERATION  REGUU^TIONS 

1.  The  authority  citation  for  part  117 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  499;  49  CFR  1.46;  33 
CFR  1.05-l(g);  section  117.255  also  issued 
under  the  authority  of  Pub.  L.  102-587, 106 
Stat.  5039. 

2.  Effective  from  4  p.m.  on  October 
31, 1998  through  7  p.m.  on  November 
1. 1998  §  117.451  is  amended  by 
suspending  paragraph  (b)  and  adding  a 
new  paragraph  (0- 

f  117.461    QuIfbitracoastaiWalafway. 

•        •        *        •        • 

(f)  The  draw  of  SR  23  bridge.  Algiers 
Alternate  Route,  mile  3.8  at  Belle 
Chasse,  shall  open  on  signal:  except  that 
from  4  p.m.  until  6:45  p.m.  on  Saturday. 
October  31. 1998  and  trom  4  p.m.  until 
7  p.m.  on  Sunday,  November  1, 1998, 
the  draw  need  not  open  for  the  passage 
of  vessels. 

Dated:  October  14. 1998. 
Paul  |.  Phita. 

Rear  Admiral.  U.S.  Coast  Guard.  Commander, 
Ei^th  Coast  Guard  Qistrict. 
[FR  Doc.  98-28754  Filed  10-26-M;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  763 
[OPPT8-621SSA:  FRL-803S-1] 

Asbastoa-Contalning  Materials  in 
Schools;  Hnal  Dacision  on  State 
Raquaat  for  Waiver  From 
Raqulrsmants 

AGENCY:  Environmental  Protection 
Agency  (e>A). 

ACTION:  Notice  of  final  decision  on 
requested  waiver. 

SUMMARY:  EPA  is  issuing  a  final  decision 
which  approves  the  request  of  the 
Commonwealth  of  Massachusetts  for  a 
waiver  from  the  requirements  of  40  CFR 
part  763.  subpart  E.  Asbestos-Containing 
Materials  in  Schools,  based  on  a  formal 
assurance  to  EPA  that  Massachusetts 
has  an  asbestos  accreditation  program  at 
least  as  stringent  as  the  EPA's  Asbestos 
Model  Accr^tation  Plan. 
EFFECTIVE  DATE:  August  24, 1998. 
ADDRESSES:  A  copy  of  the  complete 
waiver  application  submitted  by  the 
State,  identified  by  the  docket  control 
number  OPPTS-62155,  is  available  from 
the  Environmental  Protection  Agency. 


TSCA  Nonconfidential  Information 
Center.  Rm.  NE-B607.  401  M  St.,  SW.. 
Washington,  DC  20460,  from  12  noon  to 
4  p.m.,  Monday  through  Friday,  except 
legal  holidays.  A  copy  is  also  on  file  and 
may  be  reviewed  at  the  Environmental 
Protection  Agency.  Region  I  Office.  John 
F.  Kennedy  Federal  Building.  Boston. 
Massachusetts. 

FOR  FURTHER  INFORMATION  CONTACT: 
James  M.  Bryson  at  617-565-3836  or  e- 
mail:  bryson.  )amesmOepa.gov. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

This  document  is  issued  under  the 
authority  of  Title  II  of  the  Toxic 
Substances  Control  Act  (TSCA),  15 
U.S.C.  2641,  et  seq.  TSCA  Title  n  was 
enacted  as  part  of  the  Asbestos  Hazard 
Emergency  Response  Act  1986 
(AHERA),  Pub.  L.  99-519.  AHERA  is  the 
abbreviation  commonly  used  to  refer  to 
the  statutory  authority  for  EPA's  rules 
affecting  asbestos  in  schools  and  will  be 
used  in  this  document.  EPA  issued  a 
final  rule  in  the  Federal  Register  of 
October  30. 1987  (52  FR  41846).  the 

Asbestos-Containing  Materials  in     

Schools  Rule  (the  Schools  Rule.  40  CFR 
part  763,  subpart  E),  which  requires  all 
Local  Education  Agencies  (LEAs)  to 
identify  asbestos-containing  building 
materials  (ACBMs)  in  their  school 
buildings  and  to  take  appropriate 
actions  to  control  the  release  of  asbestos 
fibers. 

Under  section  203  of  AHERA.  EPA 
may.  upon  request  by  a  State  Governor 
and  after  notice  and  comment  and 
opportunity  for  a  pubUc  hearing  in  the 
State,  waive  in  whole  or  part  the 
requirements  of  the  Schools  Rule,  if  the 
State  has  established  and  is 
implementing  or  intends  to  implement 
an  ongoing  program  of  asbestos 
inspection  and  management  which  is  at 
least  as  stringent  as  the  requirements  of 
the  rule.  Section  763.98  (40  CFR  763.98) 
sets  forth  the  procedures  to  implement 
this  statutory  provision.  The  Schools 
Rule  requires  that  specific  information 
be  included  in  the  waiver  request 
submitted  to  EPA.  establishes  a  process 
for  reviewing  waiver  requests,  and  sets 
forth  procedures  for  oversight  and 
redsion  of  waivers  granted  to  States. 
The  Agency  encourages  States  to 
establish  and  manage  their  own  school 
regulatory  programs  under  the  AHERA 
waiver  provision.  EPA  issued  a  notice  in 
the  Federal  Register  of  June  24. 1998 
(63  FR  34348:  FRI^5762-3).  which 
announced  the  receipt  of  a  waiver 
request  frxun  the  CtMnmonwealth  of 
Massachusetts,  and  solicited  comments 
from  the  public.  The  notice  also 
discussed  the  program  elements  of  the 


State  program,  and  provided  EPA's 
preliminary  evaluation  of  the  State 
resources  responsible  for  effective 
implementation  and  administration  of 
the  asbestos  program  in  Massachusetts. 
No  comments  were  received  during  the 
60-day  comment  period.  No  request  for 
a  pubUc  hearing  was  received. 
Consequently,  no  hearing  was  held. 

EPA  is  required  to  issue  a  notice  in 
the  Federal  Register  announcing  its 
decision  to  grant  or  deny  a  request  for 
waiver  witMn  30  days  after  the  close  of 
the  comment  period.  The  comment 
period  for  this  docket  closed  on  August 
24. 1998.  The  60-day  review  period  may 
be  extended  if  mutually  agreed  upon  by 
EPA  and  the  State. 

The  remainder  of  this  document  is 
divided  into  Units  n..  m.  and  IV.  Unit 
n.  discusses  the  CtHumonwealth  of 
Massachusetts  program  and  sets  forth 
the  reasons  and  rationale  for  EPA's 
decision  on  the  State's  waiver  request 
Unit  n.  is  divided  into  sections  A.  and 
B.  Section  A.  discusses  key  elements  of 
the  State's  program  at  the  time  the 
waiver  request  was  submitted.  Section 
B.  gives  EPA's  final  approval  of  the 
waiver  request  based  on  the  State's 
response.  Units  m.  and  IV.  of  this  notice 
discuss  the  regulatory  assessment 
requirements. 

n.  The  Commonwealth  of 
Massachusetts  Program 

A.  Program  Elements 

The  Massachusetts  Department  of 
Labor  and  Workforce  Development 
(MDLWD)  has  the  authority  to  regulate 
asbestos  in  schools  and  state  buildings. 
The  Massachusetts  General  Laws 
Chapter  149.  sections  6,  6A-6G  and  the 
MDLWD  Regulation  No.  453  CMR  6.00 
are  the  State  provisions  for  asbestos 
inspections  and  management  in  school 
and  public  and  commercial  buildings. 

The  MDLWD  conducts  inspections  to 
ensure  compUance  with  the  above  laws 
and  rules.  MDLWD  reviews  the 
management  plans  submitted  for 
schools.  The  requirements  of  the 
Massachusetts  Program  are  the  same  as 
or  more  stringent  than  the  Federal 
AHERA  requirements.  The  State 
requirements  are  more  stringent  in  that 
the  requirements  apply  to  pubUc  and 
commercial  buildings  in  addition  to 
schools. 

B.  EPA's  Decision  on  the 
Commonwealth  of  Massachusetts 
Request  for  Waiver 

Based  on  a  formal  assurance  to  EPA 
from  the  lead  Massachusetts  agency 
(MDLWD)  having  the  legal  authority  to 
carry  out  the  requirements  relating  to 
the  waiver  request  that  Massachusetts 
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has  incorporated  into  its  asbestos 
inspection  and  management  program, 
an  asbestos  accreditation  program  at 
least  as  stringent  as  the  EPA's  Asbestos 
Model  Accr»ditation  Plan  (MAP), 
interim  final  rule  is  approved  by  this 
notice. 

Accordingly.  EPA  grants  the 
Commonwealth  of  Massachusetts  a 
waiver  from  the  requirements  of  40  CFR 
part  763,  subpart  E.  effective  October  24. 
1998.  Federal  jurisdiction  shall  be  in 
effect  in  the  period  between  the  date  of 
publication  of  this  dociunent  and  that 
date.  This  will  assure  that  the  State  has 
sufficient  time  to  prepare  to  assume  its 
new  responsibilities.  It  will  also  assure 
the  public  that  no  gap  in  authority 
occurs,  and  gives  the  public  sufficient 
notice  of  the  transfer  of  duties  from  EPA 
to  the  State  of  Massachusetts.  This 
waiver  is  applicable  to  all  schools 
covered  by  AHERA  in  the  State.  This 
waiver  is  subject  to  rescission  under  40 
CFR  763.98(j)  based  on  periodic  EPA 
oversight  evaluation  and  conference 
with  the  State  in  accordance  with  40 
CFR  763.98(h)  and  (i). 


m.  Regulatory 
RequimiMnls 

A.  Certain  Acts  and  Executive  Orders 

This  action  does  not  impose  any 
requirements.  As  such,  this  action  does 
not  require  review  by  the  Office  of 
Management  and  Budget  (OMB)  under 
Executive  Order  12866,  entitled 
Regulatory  Planning  and  Review  (58  PR 
51735,  October  4. 1993)  or  Executive 
Order  13045.  entitled  Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks  (62  FR  19885, 
April  23. 1997).  For  the  same  reason,  it 
does  not  require  any  action  under  Title 
II  of  the  Unfunded  Mandates  Reform 
Act  of  1995  (UMRA)  (Pub.  L.  104-4). 
Executive  Order  12898,  entitled  Federal 
Actions  to  Address  Environmental 
Justice  in  Minority  Populations  and 
Low-Income  Populations  (59  FR  7629, 
February  16, 1994).  In  addition,  since 
this  ty{w  of  action  does  not  require  any 
proposal,  no  action  is  needed  under  the 
Regulatory  Flexibility  Act  (RFA)  (5 
U.S.C  601  et  seq.). 

B.  Paperwork  Reduction  Act 

The  reporting  and  record  keeping 
provisions  relating  to  State  waivers  from 
the  requirements  of  the  Asbestos- 
Containing  Materials  in  Schools  Rule 
(40  CFR  part  763)  have  been  approved 
by  the  Office  of  Management  and 
Budget  (OMB)  under  the  Paperworic 
Reduction  Act  and  have  bemi  assigned 
OMB  control  number  2070-0091. 


C.  Executive  Order  12875 

Under  Executive  Order  12875. 
entitled  Enhancing  the 
Intergovernmental  Partnership  (58  FR 
58093,  October  28. 1993),  EPA  may  not 
issue  a  regulation  that  is  not  required  by 
statute  and  that  creates  a  mandate  upon 
a  State,  local,  or  tribal  government, 
unless  the  Federal  government  provides 
the  funds  necessary  to  pay  the  direct 
compliance  costs  incuired  by  those 
governments.  If  the  mandate  is 
unfunded,  EPA  must  provide  to  OMB  a 
description  of  the  extent  of  EPA's  prior 
consultation  with  representatives  of 
affected  State,  local,  and  tribal 
governments,  the  nature  of  their 
concerns,  copies  of  any  written 
communications  from  the  governments, 
and  a  statement  supporting  the  need  to 
issue  the  regulation.  In  addition. 
Executive  Order  12875  requires  EPA  to 
develop  an  efliective  process  permitting 
elected  officials  and  other 
representatives  of  State,  local,  and  tribal 
governments  "to  provide  meaningful 
and  timely  input  in  the  development  of 
regulatory  proposals  containing 
significant  unfrmded  mandates." 

Today's  action  does  not  create  an 
unfunded  Federal  mandate  on  State, 
local,  or  tribal  governments.  The  action 
does  not  impose  any  enforceable  duties 
on  these  entities.  Accordingly,  the 
requirements  of  section  1(a)  of 
Executive  Order  12875  do  not  apply  to 
this  action. 

D.  Executive  Order  1 3084 

Under  Executive  Order  13084, 
entitled  Consultation  and  Coordination 
with  Indian  Tribal  Governments  (63  FR 
27655,  May  19.  1998).  EPA  may  not 
issue  a  regulation  that  is  not  required  by 
statute,  that  significantly  or  uniquely 
affects  the  communities  of  Indian  tribal 
governments,  and  that  imposes 
substantial  direct  compliance  costs  CHi 
those  communities,  imless  the  Federal 
government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  the  tribal 
governments.  If  the  mandate  is 
unfunded,  EPA  must  provide  to  OMB, 
in  a  separately  identified  section  of  the 
preamble  to  the  ride,  a  description  of 
the  extent  of  EPA's  prior  consultation 
with  repiesentatives  of  affected  tribal 
governments,  a  summary  of  the  nature 
of  their  concerns,  and  a  statement 
supporting  the  need  to  issue  the 
reguladon.  In  addition.  Executive  Order 
13084  requires  EPA  to  develop  an 
effective  process  permitting  elected 
officials  and  other  representatives  of 
Indian  tribal  governments  "to  provide 
meaningful  and  timely  input  in  the 
development  of  regiilatory  policies  on 


matters  that  significantly  or  imiquely 
affect  their  communities." 
.  Today's  action  does  not  significantly 
or  uniquely  affect  the  communities  of 
Indian  tribal  governments.  This  action 
does  not  involve  or  impose  any 
requirements  that  affoct  Indian  tribes. 
Accordingly,  the  requirements  of 
section  3(b)  of  Executive  Order  13084 
do  not  apply  to  this  action. 

IV.  SubmiasicB  to  Congress  and  the 
Comptroller  General 

The  Congressional  Review  Act,  5 
U.S.C  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  does  not  apply 
because  this  action  is  not  a  rule,  as  that 
term  is  defined  by  5  U.S.C.  804(3). 

List  of  Subjects  la  40  CFR  Part  763 

Environmental  protection. 
Administrative  practice  and  procedure. 
Asbestos,  Confidential  business 
information.  Hazardous  substances, 
Imports.  Intergovernmental  relations. 
Labeling.  Occupational  safety  and 
health.  Reporting  and  recordkeeping 
requirements.  Schools. 

Dated:  October  15, 19M. 

lohn  P.  DeVillara. 

Regional  Administrator,  Region  I. 

(FR  Doc  98-28726  Filed  10-26-98: 8:45  am] 


DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

46CFR  Partis 

[U8CQ-1990  3323;  OQO  97-073] 

Rm2115-AF57 

Fadaral  Pllotaga  for  Vaaaato  In  Foreign 
Trade 

AQENCV:  Coast  Guard.  DOT. 
action:  Final  Rule. 

gUMMARY;  The  Coast  Guard  is  issuing  a 
final  rule  requiring  that  vessels  in 
foreign  trade,  under  way  on  the  Cape 
Fear  River  and  the  Northeast  Cape  Fear 
River  in  North  Carolina,  be  under  the 
direction  and  control  of  Federal  pilots 
when  not  under  the  direction  and 
control  of  State  pilots.  This  measure  is 
necessary  to  ensure  that  vessels  are 
navigated  by  competent,  qualified 
persons,  who  are  familiar  with  the  local 
area  and  accountable  to  either  the  State 
or  the  Coast  Guard.  This  measure  will 
promote  navigational  safety  by 
increasing  the  level  of  accountability 
and  reducing  risk  of  both  accident  and 
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the  discharge  of  oil  or  other  hazardous 
substances  into  these  waters. 
DATES:  The  final  rule  is  effective  on 
November  27. 1998. 
ADDRESSES:  Unless  otherwise  indicated, 
documents  referred  to  in  this  preamble 
are  available  for  inspection  or  copying 
at  the  Docket  Management  Facility 
(DMF)  lUSCG-1998-33231.  U.S. 
Department  of  Transportation.  Room 
PL-401. 400  Seventh  Street  SW., 
Washington.  DC  20590-0001,  located  on 
the  Plaza  Level  of  the  Nassif  Building, 
between  10:00  a.m.  and  5  p.ifi..  Monday 
throi^  Friday,  except  Federal  holidays. 
The  telephone  number  is  202-366- 
9329. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
questions  on  this  rule,  call  Mr.  Anthony 
Murray,  Licensing  and  Evaluation 
Branch,  U.  S.  Coast  Guard,  National 
Maritime  Center  (NMC-4C),  4200 
Wilson  Blvd..  Suite  510,  Arlington.  VA 
22203-1804,  telephone  703-235-1729. 
For  questions  on  viewing  material  in  the 
docket,  call  Dorothy  Walker,  Chief. 
Docimients,  Department  of 
Transportation,  telephone  202-366- 
9329. 
SUPPIEMENTARV  MFORMATION: 

Regulatory  History 

On  January  20, 1998,  the  Coast  Guard 
published  in  the  Federal  Register  [63 
FR  2939]  a  notice  of  proposed 
ndemaking  (NPRM)  entitled  "Federal 
Pilotage  for  Vessels  in  Foreign  Trade". 
This  NPRM  proposed  areas  in  waters  of 
the  Cape  Fear  River  and  the  Northeast 
Cape  Fear  River  in  North  Carolina, 
where  it  would  require  a  vessel  engaged 
in  foreign  trade  to  use  a  Federally- 
licensed,  first-class  pilot.  The  Coast 
Guard  received  eight  letters  in  response 
to  the  NPRM. 

Background  and  Purpose 

Under  sub-section  8503(a)  of  tiUe  46, 
United  States  Code,  the  Secretary  of 
Transportation  may  require  a  Federally- 
licensed  pilot  on  a  self-propelled  vessel 
engaged  in  foreign  trade  and  operating 
on  the  navigable  waters  of  the  United 
States,  when  State  law  does  not  require 
a  State  pilot.  Sub-section  8503(b) 
provides  that  Federal  authority  to 
require  Federally-licensed  pilots  on 
vessels  in  foreign  trade  terminates  when 
the  State  having  jurisdiction  establishes 
a  superseding  requirement  for  a  State 
pilot  and  notifies  the  Secretary  of  that 
fact. 

Commercial  vessels  transit  the  Cape 
Fear  River  and  Northeast  Cape  Fear 
River  carrying  various  types  of  freight, 
oil.  hazardous  substances,  and 
hazardous  materials,  as  well  as  large 
quantities  of  bunkers.  Under  the  law  of 


North  Carolina  [General  Statutes  of 
North  Carolina.  76A-16],  every  foreign 
vessel  and  every  domestic  vessel  sailing 
imder  register  "shall  employ  and  take  a 
State-licensed  pilot."  except  that  the 
vessel  need  not  use  a  State-licensed 
pilot  if  a  docking  master  is  aboard  and 
the  vessel  is  assisted  by  a  tug  for  certain 
movements  on  the  Cape  Fear  River. 
These  movements  include  berthing  and 
unberthing,  passing  through  bridges, 
and  shifting  within  a  port  or  terminal. 
North  CaroUna  neither  licenses  nor 
otherwise  regulates  the  competence  of 
docking  masters.  Although  all  docking 
masters  currently  operating  upon  the 
Cape  Fear  River  and  Northeast  Cape 
Fear  River  do  hold  valid  Federal  pilots' 
licenses  (or  pilotage  endorsements  on 
Federal  licenses),  holding  either  is 
voluntary  and  is  neither  a  State  nor  a 
Federal  requirement.  Anyone  may  serve 
as  docking  master,  and  no  one  need 
demonstrate  additicMial  proficiency  as  a 
"docking  master."  The  docking  master 
of  a  vessel  assisted  by  a  tug  may  be 
subject  to  Federal  accountability  in  that 
the  Coast  Guard  may  proceed  against  his 
or  her  license  as  operator  of  an 
uninspected  towing  vessel. 

As  recentiy  as  1994.  a  foreign-flag 
bulk  carrier  under  the  control  of  a 
docking  master  was  caught  by  the  wind 
and  current  when  leaving  a  pier  above 
the  Cape  Fear  MemcHial  Bridge.  The 
vessel  was  set  downriver,  perpendicidar 
to  the  channel,  while  the  docking 
master  tried  to  rotate  its  bow 
downstream.  Its  stem  struck  and 
destroyed  about  30  meters  of  the  pier 
that  it  had  just  left.  The  docking  master 
was  not  operating  under  the  authority  of 
either  a  Federal  or  a  State  pilot's  Ucense. 
North  Carolina  did  not  investigate  this 
incident;  and.  in  such  a  case,  imless  the 
person  is  operating  under  the  authority 
of  a  Federal  license  (or  pilotage 
endorsement),  or  the  Coast  Guard  has 
some  other  basis  for  jurisdiction,  the 
Coast  Guard  cannot  suspend  or  revoke 
his  or  her  Federal  license  (or 
endorsement)  for  violation  of  statute  or 
rule  intended  either  to  promote  marine 
safety  or  to  protect  the  navigable  waters, 
or  for  misconduct  or  for  negligence  (46 
U.S.C.  Qiapter  77).  Even  if  the  Coast 
Guard  considered  him  or  her 
professionally  or  medically 
incompetent,  its  ability  to  deny  him  or 
her  the  opportimity  to  serve  as  a 
docking  master  on  foreign-trade  vessels 
would  be  severely  restricted. 

The  Coast  Guard  has  determined  that 
it  is  imsafe  for  vessels  to  imdertake 
intra-port  transits  or  otherwise  navigate 
in  the  waters  of  the  Cape  Fear  River  or 
Northeast  Cape  Fear  River  except  when 
under  the  direction  and  control  of  pilots 
accoiuitable  to  either  North  Carolina  or 


the  Coast  Guard.  It  also  has  determined 
that  requiring  persons  to  serve  under  the 
authority  of  Federal  first-class  pilots' 
licenses  (or  pilotage  endorsements),  if 
not  of  State  Ucenses.  and  so  to  be 
accountable  for  their  acts  and 
competence,  would  increase  maritime 
safety. 

To  obtain  a  Federal  pilot's  license  (or 
pilotage  endorsement),  a  person  must 
pass  a  comprehensive  examination, 
which  includes  demonstrating  mastery 
of.  among  othera.  such  sut^ects  as 
maneuvering  and  handling  ships; 
navigational  aids;  winds,  tides,  and 
currents;  and  a  chart  sketch.  Further,  a 
person  must  complete  a  specific  number 
of  round  trips  and  demonstrate 
specialized  local  knowledge  of  the 
waters  for  which  the  Ucense  (or 
endorsement)  authorizes  service  as  a 
pilot.  Therefore,  the  Coast  Guard 
instates  a  Federal  pilots'  requirement  for 
foreign-trade  vessels  operating  in  the 
designated  waters  of  the  Cape  Fear  River 
and  Northeast  Cape  Fear  River,  unless 
the  vessels  are  under  the  direction  and 
control  of  State-Ucensed  pilots  operating 
imder  the  authority  of  valid  State  pilots' 
licenses. 

This  final  rule  adds  a  new  section  to 
46  CFR  part  15,  subpart  I,  requiring  that 
every  foreign-trade  vessel  operating  on 
the  Cape  Fear  River  and  Northeast  Cape 
Fear  River  be  under  the  direction  and 
control  of  a  Federally-licensed  pilot, 
unless  under  the  direction  and  control 
of  a  State-licensed  pilot.  This  rule 
applies  only  to  the  specified  areas  of  the 
Cape  Fear  River  and  the  Northeast  Cape 
Fear  River,  because  North  Carolina 
allows  docking  masters  to  take  control 
of  foreign-trade  vessels  only  in  these 
waters. 

Diacuaskm  of  Comments  and  Qiangrs 

Summary 

On  January  20. 1998.  the  Coast  Guard 
published  in  the  Federal  Ri^ialer  (63 
FR  2939]  an  NPRM  entitied  "Federal 
Pilotage  Requirement  fw  Foreign  Trade 
Vessels."  It  asked  that  comments  reach 
the  Docket  Management  FaciUty  on  or 
before  February  19. 1998.  Eight  arrived 
in  response  to  the  NPRM. 

Two  conunents  expnssed  support  for 
the  proposed  rule  to  require  Federal 
pilots  onboard  vessels  on  the  Cape  Fear 
River  and  the  Northeast  Cape  Fear  River 
where  North  Carolina  does  not  require 
a  pilot. 

One  comment  suggested  that  the 
comment  period  as  announced  in  the 
NPRM  be  extended,  to  afford  officials  of 
North  Carolina  and  affected  persons  in 
the  area  covered  by  this  rule  enough 
time  to  assess  the  impact  of  the  rule  and 
develop  further  comments.  In  addition. 
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this  comment  recommended  an  interim 
rule  until  North  Carolina  could  close  the 
sap  caused  by  the  present  exemption 
from  its  requirement  of  compulsory 
pilotage.  The  Ck>a8t  Guard  has 
determined  that  the  comment  period 
provided  was  appropriate  in  duration 
and  that  an  interim  rule  would  serve  no 

f>urpose.  because  even  a  final  rule 
eaves  North  Carolina  free  to  preempt  it 
by  the  State's  own  legislative  act. 

This  comment  went  on  to  suggest  that 
the  rule  should  affect  three  specific 
zones.  But  the  three  zones  suggested  by 
the  commenter  would  not  encompass 
the  development  of  new  terminals  along 
the  river  located  within  the  resulting 
gaps  among  the  three  zones.  The  two 
zones  set  out  in  this  final  rule  comprise 
an  area  larger  than  these  three,  and  the 
area  described  in  paragraph  (a)  of  the 
rule  now  extends  about  one  mile  further 
than  that  in  the  proposed  rule.  By 
covering  these  areas,  the  rule  will  close 
any  present  or  future  gaps  in  the  areas 
not  covered  by  the  State. 

Four  conunents  asserted  that  the 
proposed  rule  would  create  a  conflict 
between  State  and  Federal  pilotage 
requirements  and  recommended 
alternative  wording  to  the  rule.  They 
held  that,  unleu  changed  from  the 
proposed  rule,  the  final  rule  could  be 
misinterpreted  to  mean  that  Federal 
pilotage  is  all  that  would  be  necessary 
for  someone  operating  a  vessel  on 
covered  waten.  The  Coast  Guard  agrees 
and  amends  subsection  (b)  for 
clarification.  The  Coast  Guard  leaves  the 
opportunity  to  North  Carolina  to  adopt 
superseding  legislation  and  preempt 
Federal  authority. 

One  comment  observed  that  the 
NPRM  identifies  all  docking  masten 
currently  operating  on  the  Cape  Fear 
River  and  Northeast  Cape  Fear  River  as 
already  holding  vaUd  Federal  pilots' 
licenses  (or  pilotage  endorsements).  It 
went  on  to  suggest  that  docking  masters 
are  therefore  already  accountable  by 
virtue  of  holding  Federal  pilots'  license 
or  endorsements  to  Federally-issued 
licenses  for  Operators  of  Uninspected 
Towing  Vessels.  The  NPRM,  however, 
stresses  "that  holding  (these  licenses  or 
endorsements]  is  voluntary  and  is 
neither  a  State  nor  a  Federal 
requirement."  The  Coast  Guard  deems 
this  final  rule  necessary  as  long  as  North 
Carolina  permits  a  docking  master,  not 
licensed  by  the  State,  to  serve  as  pilot 
on  certain  waters  of  the  State. 

One  comment  voiced  concern  that 
this  regulatory  initiative  was  the  result 
of  a  single  incident  where 
accountability  could  not  be  established. 
The  incident  described  in  the  preamble 
to  the  NPRM  was  illustrative  of  a 
longstanding  concern  of  the  Coast  Guard 


of  a  dangerous  situation  that  could 
quickly  develop  if  the  statiis  quo  that  all 
ciurent  docking  masten  have  Federal 
pilots'  licenses,  were  to  change.  The 
Coast  Guard  is  acting  now  to  prevent 
such  a  situation. 

This  comment  also  implied  that 
accountability  does  not  guarantee 
competency  and  suggested  that  the 
Coast  Guard  review  qualifications  for 
maintaining  a  Federal  pilot's  Ucense.  By 
Federal  regulation  [46  CFR  10.709  and 
10.713),  the  Coast  Guard  requires  every 
person  holding  a  license  or  endorsement 
as  fint-class  pilot  to  maintain  current 
knowledge  of  the  watere  he  or  she 
would  navigate  as  well  as  to  have  a 
thorough  physical  examination  each 
year.  In  addition,  the  comment 
recommended  that  the  State 
organizations  responsible  for  issuance  of 
State  pilots'  Ucenses  assiue  minimum 
levels  of  competence  regardless  of 
transit  area.  Although  the  Coast  Guard 
holds  an  interest  in  the  competence  of 
licensed  State  pilots,  the  standards  are 
for  the  State  to  set. 

One  comment  suggested  adding  the 
words  in  paragraph  (a),  "with  tug 
assistance";  otherwise,  the  final  rule 
would  allow  Federally-licensed  pilots  to 
maneuver  vessels  without  such 
assistance  cm  the  Cape  Fear  River  and 
the  Northeast  Cape  Fear  River.  Yet 
North  Carolina  allows  State-licensed 
pilots  to  maneuver  vessels  without  tug 
assistance  on  those  waten;  it  requires 
docking  masten  alone  to  employ  such 
assistance.  The  Coast  Guard  considered 
this  request,  and  determined  that  a 
requirement  for  "tug  assistance"  would 
go  beyond  the  scope  of  this  rulemaking. 
The  Coast  Guard  will  defer  to  North 
Carolina  if  the  State  requires  tug 
assistance,  but  will  not  require  it  itself. 

Regulatory  EvaluatioB 

This  final  rule  is  not  a  significant 
regulatory  action  under  section  3(f)  of 
Executive  Order  12866  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
Order.  It  has  not  been  reviewed  by  the 
Office  of  Management  and  Budget  under 
that  Order.  It  is  not  significant  imder  the 
regulatory  policies  and  procedures  of 
the  Department  of  Transportaticm  (DOT) 
(44  FR  11040  (February  26, 1979)]. 

The  Coast  Guard  expects  the 
economic  impact  of  this  final  rule  to  be 
so  minimal  that  a  full  Regulatory 
Evaluation  under  paragraph  10(e)  of  the 
regulatory  policies  and  procedures  of 
DOT  is  unnecessary. 

Foreign-trade  vessels  are  normally 
under  the  direction  and  control  of 
docking  masten  or  State  pilots  when 
making  intra-port  transits  or  transits  in 
congested  waten.  Those  persons 


currently  serving  as  docking  masten  do 
hold  Federal  pilots'  licenses,  although 
not  required  to  do  so  by  State  or  Federal 
law.  Therefore,  this  final  rule  will  not 
impose  any  added  costs  on  the  persons 
now  acting  as  docking  masten. 
However,  those  persons  entering  this 
profession  in  the  futtire  will  now  have 
to  hold  Federal  pilots'  licenses. 
Historically,  persons  filling  these 
vacancies  have  alreedy  obtained  Federal 
pilots'  licenses  and  necessary 
endorsements  in  the  normal  course  of 
advancement  in  this  profession. 
Nevertheless,  this  rule  will  require  an 
initial  expense  to  obtain  the  license,  in 
addition  to  a  yearly  physical  exam  and 
the  five-year  renewal  fees.  These  costs 
should  be  insignificant  as  those  persons 
now  acting  as  docking  masten  do 
already  have,  and  those  likely  to  enter 
this  profsssion  will  already  have,  the 
required  license.  This  rule  will  promote 
resp<msibility,  advocate  safety,  and 
establish  accountability  by  requiring  a 
Federal  pilot,  where  the  State  requires 
no  pilot,  for  foreign-trade  vessels 
transiting  or  maldng  intra-port  transits 
within  the  waten  of  the  Cape  Fear  River 
or  Northeast  Cape  Fear  River.  The  Coast 
Guard  beUeves  that  the  benefits  of 
requiring  licensed,  qualified  persons 
aboard  these  vessels  significantly 
outweigh  the  small  costs  associated 
with  implementing  this  rule. 

Small  Entities 

Under  the  Regulatory  IHexibility  Act 
(5  U.S.C.  601-612],  the  Coast  Guard 
considered  whether  this  final  rule 
would  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  These  include  independently 
owned  and  operated  small  businesses 
that  are  not  dominant  in  their  fields, 
and  governmental  jurisdictions  with 
populations  of  less  than  50,000. 

The  Coast  Guard  expects  that  this 
final  rule  will  have  minimal  economic 
impact  on  small  entities.  The  Coast 
Guard  doubts  whether  vessels  affected 
by  this  rule  are  o%VBed  or  operated  by 
small  entities.  While  State  pilots' 
associations  may  qualify  as  small 
entities,  the  Coast  Guard's  action  will 
not  have  a  significant  economic  impact 
on  these  entities.  Therefore,  the  Coast 
Guard  certifies  under  5  U.S.C.  605(b)  of 
the  Regulatory  Flexibility  Act  [5  U.S.C 
601  et  seq.]  that  tliis  rule  will  not  have 
a  significant  economic  impact  on  a 
sulMtantial  number  of  small  entities. 

Assistance  for  Small  Entities 

In  accordance  with  sub-section  213(a) 
of  the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996  (Pub. 
L.  104-121],  the  Coast  Guard  wants  to 
help  small  entities  underetand  this  final 
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rule  so  they  can  better  evaluate  its 
eCCacts  on  them  and  participate  in  the 
rulemaking.  If  your  small  business  is 
afiiscted  by  this  rule  and  you  have 
questions  concerning  its  provisions  or 
options  for  compliance,  please  call  Mr. 
Anthony  Murray,  Licensing  and 
Evaluation  Branch,  U.S.  Coast  Guard, 
National  Maritime  Center,  703-235-^ 
1729. 

The  Small  Business  and  Agriculture 
Regulatory  Enforcement  Ombudsman 
and  10  Regional  Fairness  Boards  were 
established  to  receive  comments  from 
small  businesses  about  Federal  agency 
enforcement  actions.  The  Ombudsman 
will  annually  evaluate  the  enforcement 
activities  and  rate  each  agency's 
responsiveness  to  small  business.  If  you 
wish  to  comment  on  the  enforcement 
actions  of  the  Coast  Guard,  call  1-886- 
REG-FAIR  (1-888-7734-3247). 

Collection  of  Information 

This  final  rule  contains  no  collection- 
of-information  requirements  under  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501-3520]. 

Federalism 

The  Coast  Guard  has  analyzed  this 
final  rule  under  the  principles  and 
criteria  contained  in  Executive  Order 
12612  and  has  determined  that  this  rule 
does  not  have  sufficient  implications  for 
federalism  to  warrant  the  preparation  of 
a  Federalism  Assessment. 

Congress  specifically,  under  46  U.S.C. 
8503(a),  authorized  the  Federal 
Government  to  require  a  Federally- 
licensed  pilot  where  State  law  requires 
no  pilot.  North  Carolina  permits  a 
doddng  master,  not  licensed  by  the 
State,  to  serve  as  pilot  on  certain  waten 
of  the  State.  Therefore,  the  Federal 
Govemmmt  may  require  Federally- 
licensed  pilots  on  those  watere.  The 
Federal  authority  to  require  that  pilots 
hold  Federal  licenses  is  effective  only 
until  the  State  establishes  a  superseding 
requirement  that  pilots  hold  State 
licenses  and  notifies  the  Coast  Guard  of 
that  fact  according  to  46  U.S.C.  8503(b). 

Since  this  final  rule  aims  primarily  at 
requiring  Federal  pilots  to  supplement 
State  pilots,  the  Coast  Guard  does  not 
believe  that  the  preparation  of  a 
Federalism  Assessment  is  warranted. 
This  rule  will  not  impinge  upon  existing 
State  laws.  If  North  Carolina  adopts 
superseding  legislation  requiring  foreign 
vessels,  and  domestic  vessels  sailing  on 
registry,  to  be  under  the  direction  and 
control  of  State-licenced  pilots  and 
notifies  the  Secretary  of  Transportation 
of  that  requirement,  this  rule  will  lose 
all  its  force.  Thus,  in  step  with  the 
Federal  statute,  this  rule  itself  lets  the 
State  preempt  Federal  authority. 


Environment 

The  Coast  Guard  considered  the 
environmental  impact  of  this  final  rule 
and  concluded  that,  under  figure  2-1, 
paragraph  (34)(a)  of  Commandant 
Instruction  M16475.1C,  this  rule  is 
categorically  excluded  from  further 
environmental  documentation.  A 
Categorical  Exclusion  Determination  is 
available  in  the  docket  for  inspection  or 
copying  whoe  indicated  under 
ADDRESSES. 

The  Coast  Guard  has  determined  that 
most  people  now  providing  pilotage  to 
foreign-trade  vessels  railing  witliin  the 
Cape  Fear  River  and  Northeast  Cape 
Fear  River  will  continue  to  provide  it 
because  most  already  hold  Federal  first- 
class  pilots'  licenses  for  those  watere. 
Therefore,  this  rule  will  let  affected 
vessels  continue  to  operate  accclhiing  to 
current  practices  in  the  industry. 

The  Coast  Guard  also  recognizes  that 
this  rule  may  have  a  positive  effect  on 
the  enviromnent  by  minimizing  the  risk 
of  environmental  harm  resulting  from 
collisions,  allisions  and  grounding  of 
vessels.  Nevertheless,  this  impact  is  not 
significant  enough  to  warrant  further 
documentation. 

List  of  Subfects  in  46  CFR  Part  IS 

Crewmembere,  Marine  safety. 
Navigation  (water).  Seamen,  Vessels. 

For  the  reasons  discussed  in  the 
preamble,  the  Coast  Guard  amends  46 
CFR  part  15  as  follows: 

PART  15-MANNiNQ  REQUIREMENTS 

1.  The  authority  citation  for  part  15 
continues  to  read  as  follows: 

AiitlMMit3r:  46  U.S.C  2101.  2103.  3306, 
3703,  8101.  8102,  8104,  810S.  8301.  8304. 
8502.  8S03>.  8701.  8702,  8901.  8902.  8903. 
8904,  8905(b).  9102;  49  CFR  1.45  and  1.46. 

2.  Add  §  15.1050  to  read  as  follows: 

S  15.1060    North  Caroina. 

(a)  The  following  navigable  waten  of 
the  United  States  within  the  State  of 
North  Carolina  when  the  vessel  is 
maneuvering  while  berthing  or 
imberthing,  is  approaching  or  passing 
through  a  bridge,  or  is  making  any  intra- 
port  transit,  which  transit  may  include 
but  is  not  limited  to  movement  from  a 
dock  to  a  dock,  from  a  dock  to  an 
anchorage,  from  an  anchorage  to  a  dock, 
or  bom  an  anchorage  to  an  anchorage, 
within  either  of  the  following  areas: 

(1)  The  waten  of  the  Cape  Fear  River 
from  the  boundary  line  established  by 
46  CFR  7.60  to  Latitude  34*  16.51*^. 

(2)  The  waten  of  the  Northeast  Cape 
Fear  River  frt>m  its  confluence  with  the 
Cape  Fear  River  at  Point  Peter  to 
Latitude  34"17'N. 


(b)  This  subpart  does  not  apply  to  any 
vessel  on  the  waten  specified  in 
paragraph. (a)  of  this  section  if  the  laws 
of  the  State  of  North  Carolina  require  a 
State-licensed  pilot  on  the  vessel. 

Dated:  October  13. 1998. 
LCNof^ 

Real  Admiral,  U.S.  Coast  Guard, 
Assistant  Commandant  for  Marine 
Safety  and  Environmental  Protection. 
(FR  Doc  98-28755  Filed  10-26-98:  8:45  am] 
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DEPARTMBIT  OF  COMMERCE 


Nrtioni  Oceanic  and 
Administration 


50  CFR  Part  679 

(Docksl  Na  9712082«7-«064-0e;  LO. 


Fishariea  of  the  Exdualve  Economic 
Zona  on  Alaalia;  Pacific  Cod  In  ttw 
Wastam  ReguMory  Area  In  ttia  Gulf  of 


AOBICV:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA). 

Commerce. 

ACTION:  Modification  of  a  closure. 


;  NMFS  is  opening  directed 
fishing  for  Pacific  cod  by  vessels 
catching  Pacific  cod  in  the  Western 
Regulatory  Area  of  the  Gulf  of  Alaska 
(GOA)  for  processing  by  both  the 
inshore  and  ofkhore  components.  This 
action  is  necessary  to  fully  utilize  the 
total  allowable  catch  (TAG)  of  Pacific 
cod  in  that  area. 

DATES:  Dates  Effective  1200  hre.  Alaska 
local  time  (A.l.t.),  October  21, 1998. 
FOR  FURTHER  MFORMATKM  CONTACT:  Nick 
Hindman.  907-581-2062. 
SUPPLEMENTARY  WTOWMATION.  NMFS 
manages  the  groundfish  fish«y  in  the 
GOA  exclusive  economic  zone 
according  to  the  Fishery  Management 
Plan  for  Groundfish  of  the  Gulf  of 
Alaska  (FMP)  prepared  by  the  North 
Pacific  Fishery  Management  Councnl 
under  authority  of  the  Magnuson- 
Stevens  Fishery  Conservation  and 
Management  Act.  Regulations  governing 
fishing  by  U.S.  vessel  in  accordance 
with  the  FMP  appear  at  subpart  H  of  50 
CFR  part  600  and  50  CFR  part  679. 

In  accordance  with  §  679.20(a)(6)(iii). 
the  allowance  of  the  Pacific  cod  TAC 
apportioned  for  vessels  catching  Pacific 
cod  for  processing  by  the  inshore  and 
offshore  components  in  the  Western 
Regulatory  Area  of  the  GOA  was 
established  as:  20,853  metric  tons  (mt) 
inshore,  and  2.317  mt  offshore,  by  the 
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Final  1998  Harvest  Specifications  for 
Groundfish  (63  PR  12027,  March  12, 
1998)  and  subsequent  apportionment  of 
reserves  (63  FR  18848.  April  16. 1998). 

The  inshore  component  fishery  for 
Pacific  cod  in  the  Western  Regulatory 
Area  was  closed  to  directed  fishing 
imder  §  679.20(d)(l)(iii)  on  October  11, 
1998.  (63  FR  55341.  October  15. 1998). 

The  offshore  component  fishery  for 
Pacific  cod  in  the  Western  Regulatory 
Area  was  closed  to  directed  fishing 
under  §679.20(d)(l)(iu)  on  March  11, 
1998  (63  FR  12697.  March  16.  1998). 

NMFS  has  determined  that  as  of 
October  15. 1998,  approximately  1,100 
mt  remain  in  the  inshore  component 
directed  fishing  allowance,  and  2,000 
mt  remain  in  the  offshore  component 
directed  fishing  allowance.  Therefore, 
NMFS  is  terminating  the  previous 
closures  and  is  opening  directed  fishing 


for  Pacific  cod  by  vessels  catching 
Pacific  cod  in  Statistical  Area  610  of  the 
GOA  for  processing  by  both  the  inshore 
and  o&hore  components. 

Fishermen  are  reminded  that  Pacific 
cod  hook-and-line  and  trawl  gear 
fisheries  in  the  Gulf  of  Alaska  are  closed 
(63  FR  45765,  August  27. 1998)  and  (63 
FR  55341,  October  15. 1998). 

NMFS  is  taking  this  action  to  prevent 
the  underharvest  of  the  Pacific  cod  TAG 
in  Statistical  Area  610  as  authorized  by 
§679.25(a)(2)(i)(C). 

Glaasification 

All  other  closures  remain  in  full  force 
and  effect.  This  action  responds  to  the 
best  available  information  recently 
obtained  from  the  fishery.  It  must  be 
implemented  immediately  in  order  to 
allow  fi^l  utilization  of  the  Pacific  cod 
TAG.  Providing  prior  notice  and 


oppoitimity  for  public  comment  for  this 
action  is  impracticable  and  contrary  to 
the  public  interest.  Further  delay  would 
only  disrupt  the  FMP  objective  of 
providing  the  Pacific  cod  TAG  for 
harvest.  NMFS  finds  for  good  cause  that 
implementation  of  this  action  cannot  be 
delayed  for  30  days.  Accordingly,  imder 
5  U.S.C.  553(d),  a  delay  in  the  effective 
date  is  hereby  waived. 

This  action  is  required  by  §  679.20 
and  is  exempt  from  review  under  E.O. 
12866. 

Andioritjr:  16  U.S.C.  1801  et  seq. 
Dated:  October  21. 1998. 
BniosCMorehaMl. 

Acting  Director.Ofpce  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 
(FR  Doc.  98-28646  Filed  10-21-98;  5:02  pm] 
MUMQ  COM  MtS-aS-P 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  nies  and  regulations.  The 
purpose  of  these  notices  is  to  grve  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  TRANSPORTATION 

F«d«ral  Aviation  Administration 

14CFRPart39 

[Doctot  No.  •7-SW-41-AO] 

AirwortMnass  Diractivas;  Eurocoptar 
Franca  Modal  AS332C.  L,  and  LI 


AQENCY:  Federal  Aviation 
Administration.  EXJT. 
action:  Notice  of  proposed  rulemaking 
(NPRM).       

SUMMARY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to 
Eurocopter  France  (Eiuocopter)  Model 
AS332C.  L.  and  LI  helicopters.  This 
proposal  would  require  the  replacement 
of  certaiix  main  rotor  hub  spindles 
(spindles)  and  flapping  hinge  pins 
(pins).  This  proposal  is  prompted  by 
testing  of  aged  frequency  adapters, 
which  shows  that  premature  failure  of 
the  spindles  and  pins  can  occur  due  to 
increased  loading  from  increased 
stiffiiess  of  the  aged  frequency  adapters. 
The  actions  specified  by  the  proposed 
AD  are  intended  to  prevent  the  loss  of 
a  main  rotor  blade  and  subsequent  loss 
of  control  of  the  helicopter. 
DATES:  Gomments  must  be  received  on 
or  before  November  27. 1998. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA).  Office  of  the 
Regional  Gounsel.  Southwest  Region. 
Attention:  Rules  Docket  No.  97-SW-41- 
AD,  2601  Meacham  Blvd..  Room  663. 
Fort  Worth.  Texas  76137.  Gomments 
may  be  inspected  at  this  location 
between  9:00  a.m.  and  3:00  p.m:. 
Monday  through  Friday,  except  Federal 
holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Eurocopter  France.  Direction  Technique 
Support,  13725  Marignane  Gedex 
France.  This  information  may  be 
examined  at  the  FAA.  Office  of  the 
Regional  Gouodsel,  Southwest  Region, 


2601  Meacham  Blvd.,  Room  663,  Fort 
Worth.  Texas  76137. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Mike  Mathias,  Aerospace  Engineer, 
FAA.  Rotorcraft  Directorate.  2601 
Meacham  Blvd.  Fort  Worth,  Texas 
76137.  telephone  817-222-5123.  fax 
817-222-5961. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  sudi 
written  data,  views,  or  arguments  as 
they  may  desire.  Gommimications 
should  identify  the  Rules  Docket 
number  and  be  submitted  in  triplicate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments,  specified 
above,  will  be  considered  before  taking 
action  on  the  proposed  rule.  The 
proposals  contained  in  this  notice  may 
be  changed  in  light  of  the  comments 
received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  sub^ance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Gommenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  97-SW-41-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

AvaUabiUtyofNPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA.  Office  of  the  Regional  Gounsel. 
Southwest  Region.  Attention:  Rules 
Docket  NO.  97-SW-41-AD.  2601 
Meacham  Blvd..  Room  663.  Fort  Worth, 
Texas  76137. 

Discussion 

The  Direction  Generale  De  L' Aviation 
Civile  (DGAG),  the  airworthiness 
authority  for  France,  recently  notified 
the  FAA  that  an  unsafe  condition  may 


exist  on  Eurocopter  Model  AS332C,  L, 
and  LI  helicopters.  The  DGAG  advises 
that  tests  revealed  that  agii^  of  the 
frequency  adapters  creates  significantly 
higher  than  normal  loads  on  the 
spindles  and  pins. 

Eurocopter  France  has  issued 
Eurocopter  France  Service  Bulletin  No. 
01.00.44,  dated  Mardi  26. 1996  (SB), 
which  specifies  the  removal  from 
service  of  certain  unreinforced  spindles 
and  pins  that  have  been  in  servioe  with 
frequency  adapters  whose  properties 
mi^t  have  been  modified  by  aging.  The 
DGAG  classified  this  SB  as  mandatory 
and  issued  DGAG  AD  96-100-058(B). 
dated  May  22. 1996,  to  ensure  the 
continued  airwcwthiness  of  these 
helicc^ters  in  France. 

These  helicopter  models  are 
manufactured  in  France  and  are  type 
certificated  for  oporation  in  the  United 
Stetes  under  the  provisicms  of  section 
21.29  of  the  Fedwal  Aviation 
Regulations  (14  GFR  21.29)  and  the 
applicable  bilateral  airwwthiness 
agreement.  Pursuant  to  this  bilateral 
airworthiness  agreement,  the  DGAG  has 
kept  the  FAA  informed  of  the  situation 
described  above.  The  FAA  has 
examined  the  finriing«  of  the  DGAC, 
reviewed  all  available  information,  and 
determined  that  AD  action  is  necessary 
for  products  of  this  type  design  that  are 
certificated  for  operation  in  the  United 
States. 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  Eurocopter  Model 
AS332G.  L,  and  Ll  helicopters  of  the 
same  type  design  registered  in  the 
United  States,  the  proposed  AD  would 
require  removing  and  replacing 
spindles.  P/N  332A31-1390-00  through 
-07  or  332A31-1398-00.  and  pins,  P/N 
332A31-1380-all  dash  numbers  at 
specified  time  intervals.  The  actions 
would  be  required  to  be  accomplished 
in  accordance  with  paragraphs  2.B.l(a) 
throu^  2.B.l(d)  and  2.B.2  of  the  SB 
previously  described.  Installation  of  a 
main  rotor  hub  assembly  that  has  been 
modified  per  Modification  332A07- 
43100  is  a  terminating  action  for  the 
requirem«ita  of  this  AD. 

The  FAA  estimates  that  four 
helicopters  of  U.S.  registry  would  be 
affected  by  this  proposed  AD.  that  it 
would  take  approximately  4  work  hours 
to  accomplish  the  proposed  actions  and 
that  the  average  labor  rate  is  $60  per 
work  hour.  Required  parts  would  cost 
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approximately  $21,600.  Based  on  these 
figures,  the  total  cost  impact  of  the 
proposed  AD  on  U.S.  operators  is 
estimated  to  be  $87,360. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
l>etween  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government. 

Therefore,  in  accordance  with 
Executive  Order  12612,  it  is  determined 
that  this  proposal  would  not  have 
sufficient  federalism  implications  to 
warrant  the  preparation  of  a  Federalism 
Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866:  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
A0WIES8ES. 

List  of  Subfecta  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  3»-AIRW0RTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 


139.13    [An 

2.  Section  39.13  is  amended  by 
adding  a  new  airworthiness  directive  to 
read  as  follows: 

Eurocopter  France:  Docket  No.  97-SW-41- 
AO. 
Applicability:  Eurocopter  France 
(Eurocopter)  Model  AS332C,  L.  and  Ll 
helicopters  with  main  rotor  hub  spindles 
(spindles).  Part  Number  (P/N)  332A31-1390- 
00  through  -07  or  332A31-139»-00  or 
flapping  hinge  pin  (pin).  P/N  332A31-1380- 
all  dash  numbers,  installed,  certificated  in 
any  category. 


Mole  1:  This  AO  applies  to  each  helicopter 
identiHed  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
helicopters  that  have  been  modified,  altered, 
or  repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  use  the  authority 
provided  in  paragraph  (g)  to  request  approval 
from  the  FAA.  This  approval  may  address 
either  no  action,  if  the  current  configuration 
eliminates  the  unsafe  condition,  or  different 
actions  necessary  to  address  the  unsafe 
condition  described  in  this  AD.  Such  a 
request  should  include  an  assessment  of  the 
effect  of  the  changed  configuration  on  the 
unsafe  condition  addressed  by  this  AD.  In  no 
case  does  the  presence  of  any  modification, 
alteration,  or  repair  remove  any  helicopter 
from  the  applicability  of  this  AD. 

Cmapliaiice:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  failure  of  the  spindles  or  pins 
that  could  result  in  loss  of  a  main  rotor  blade 
and  subsequent  loss  of  control  of  the 
helicopter,  accomplish  the  following: 

(a)  For  the  spindles  and  pins  that  have 
never  been  overhauled,  remove  the  spindles 
and  pins  and  replace  them  with  airworthy 
spindles  and  piiu  in  accordance  with 
paragraphs  2.B.l(a)  through  2.B.l(d)  and 
2.B.2  of  the  Accomplishment  Instructions  of 
Eurocopter  France  Service  Bulletin  No. 
01.00.44,  dated  March  26, 1996  (SB),  as 
follows: 

(i)  Within  6  calendar  months  for  spindles 
and  pins  that  have  been  in  service  for  12  or 
more  calendar  years. 

(ii)  Within  18  calendar  months  for  spindles 
and  pins  that  have  been  in  service  for  8  or 
more  calendar  years  but  less  than  12  calendar 
years. 

(b)  For  the  spindles  and  pins  that  have 
been  overhauled  at  least  once,  remove  the 
spindles  and  pins  and  replace  them  with 
airworthy  spindles  and  pins  in  accordance 
with  paragraphs  2.B.l(a)  through  2.B.l(d)  and 
2.B.2  of  the  SB  as  follows: 

(i)  Within  3  calendar  months  for  spindles 
and  pins  that  have  been  in  service  for  6  or 
more  calendar  years  since  last  overhaul. 

(ii)  Within  15  calendar  months  for  spindles 
and  pins  that  have  been  in  service  for  4  or 
more  calendar  years  but  less  than  6  calendar 
years  since  last  overhaul. 

(c)  Remove  spindle.  Serial  Number  (S/N) 
FR  25012,  and  pins.  S/N's  M  243,  FR  139,  FR 
230,  M  127,  or  M  112,  and  replace  them  with 
airworthy  spindles  and  pins  in  accordance 
with  paragraphs  2.B.l(a)  through  2.B.l(d)  and 
2.B.2  of  the  SB  within  6  calendar  months. 

(d)  Remove  spindle.  S/N  FR  25866.  and 
replace  it  with  an  airworthy  spindle  in 
accordance  with  paragraphs  2. B.  1(a)  through 
2.B.l(d)  and  2.B.2  of  the  SB  within  18 
calendar  months. 

(e)  This  AD  revises  the  Airworthiness 
Limitations  Section  of  the  Maintenance 
Manual  by  establishing  a  new  retirement  life 
of  8  calendar  years  for  the  spindles,  P/N 
332A31-1390-00  through  -07  and  332A31- 
1398-00,  and  pins.  P/N  332A31-1380-«11 
dash  numbers,  except  as  otherwise 
specifically  limited  by  this  AD. 

(f)  Installation  of  a  main  rotor  hub  with 
modification  332A07-43100  constitutes 


terminating  action  for  the  requirements  of 
this  AD. 

(g)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Rotorcraft 
Standards  Staff,  Rotorcraft  Directorate,  FAA. 
Operators  shall  submit  their  requests  through 
an  FAA  Principal  Maintenance  Inspector, 
who  may  concur  or  comment  and  then  send 
it  to  the  Manager,  Rotorcraft  Standards  Staff. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  FAA,  Office  of  the 
Regional  Counsel.  Southwest  Region,  2601 
Meacham  Blvd.,  Room  663,  Fort  Worth, 
Texas  76137. 

(h)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  helicopter 
to  a  location  where  the  requirements  of  this 
AD  can  be  accomplished. 

Note  3:  The  subject  of  this  AD  is  addressed 
in  Direction  Generale  De  L'Aviation  Qvile 
(France)  AD  96-100-0S8-<B),  dated  May  22, 
1996. 

Issued  in  Fort  Worth,  Texas,  on  October  19. 
1998. 

Hattfy  A.  AnBatroog, 

Managsr,  Rotorcraft  Directomte,  Aircraft 
Certification  Service. 

(FR  Doc.  98-28661  FUad  10-26-^98;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  AdmlnistFMton 

14  CFR  Part  39 

[Docket  No.  Se-mH-MO-AD] 
Rm2120-AA64 

AlrwortMnaas  Directlvaa;  Domlar 
Model  328-100  Series  Alrplanea 

AGENCY:  Federal  Aviation 
Administration.  DOT. 
ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  appUcable  to 
certain  Domier  Model  328-100  series 
airplanes.  This  proposal  would  require 
a  one-time  inspection  to  verify  correct 
installation  of  the  lockplates  of  the  roll 
spoiler  actuators,  and  corrective  actions, 
if  necessary.  This  proposal  is  prompted 
by  issuance  of  mandatory  continiung 
airworthiness  information  by  a  foreign 
civil  airworthiness  authority.  The 
actions  specified  by  the  proposed  AD 
are  intended  to  prevent  fatigue  cracking 
of  the  fork  flanges  of  the  roU  spoiler 
actuators  due  to  incorrect  installation  of 
the  lockplates,  which  could  result  in 
reduced  structural  integrity  of  the 


components  of  the  roll  spoiler  actuators, 
and  consequent  reduced  controllability 
of  the  airplane. 

DATES:  Comments  must  be  received  by 
November  27. 1998. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA).  Transport 
Airplane  Directorate.  ANM-114, 
Attention:  Rules  Dodcet  No.  98-NM- 
29G-AD.  1601  Lind  Avenue.  SW., 
Renton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
locaticHi  between  9:00  a.m.  and  3:00 
p.m..  Monday  through  Friday,  except 
Federal  holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
FAKCHILD  DORI4IER.  DORNIER 
Luftfehrt  GmbH.  P.O.  Box  1103.  I>- 
82230  Wessling.  Germany.  This 
information  may  be  examined  at  the 
FAA.  Transput  Airplane  Directorate. 
1601  Lind  Avenue.  SW..  Renton, 
Washington. 

FOR  RmTHER  NrOOMATION  CONTACT: 
Norman  B.  Martenson.  Manager. 
Intematicuud  Branch.  ANM-116,  PAA. 
Transport  Airplane  Directorate.  1601 
Lind  Avenue.  SW..  Renton.  Washington 
98055-4056:  telephone  (425)  227-2110: 
&x  (425)  227-1149. 
SUPPLEM0ITARY  MFORMATION: 

Comments  iDTtted 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  nile  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
simunarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  98-4MM-290-AD."  The 


postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

ATailabilityofNPRMi 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA.  Transport  Airplane  Directorate. 
ANM-114.  Attention:  Rules  Docket  No. 
98-NM-290-AD.  1601  Lind  Avenue. 
SW..  Ronton.  Washington  98055-4056. 

Diacueaion 

The  Luitfahrt-Bundesamt  (LEA), 
which  is  the  airworthiness  authority  for 
Germany,  notified  the  FAA  that  an 
unsafe  condition  may  exist  cm  certain 
Domier  Model  328-100  series  airplanes. 
The  LBA  advises  that  the  Airplane 
Maintenance  Manual  (AMM)  for  Domier 
Model  328-100  series  airplanes  did  not 
contain  the  correct  procedures  for 
installation  of  the  lockplates  of  the  roll 
spcHler  actuaton.  Although  the  AMM 
has  boon  revised  to  correct  the 
procedures,  lockplates  may  have  been 
inoorrectfy  installed  during  regular 
maintenance.  Incorrect  installaticm  of 
the  lockplates  could  lead  to  deformation 
of  the  fork  flanges  of  the  roll  ^>oiler 
actiutors,  whidi  may  cause  Catigue 
craddng.  Such  btigue  cracking,  if  not 
corrected,  could  result  in  reduced 
structiiral  integrity  of  the  components  of 
the  roll  spoiler  actuat(»s,  and 
consequent  reduced  controllability  of 
-the  airplane. 

Explanation  of  Relevant  Service 
InformatiMi 

Domier  has  issued  Service  Bulletin 
SB-328-27-263.  dated  June  29. 1998. 
which  describes  procedures  for  a  one- 
time visual  inspection  to  verify  correct 
installation  of  Uie  lockplates  of  the  roU 
spoiler  actuaton.  and  corrective  actions, 
if  necessary.  The  corrective  actions 
include  performing  either  an  eddy 
current  or  dye  penetrant  inspection  of 
the  area  surrounding  the  foric  flanges  for 
cracking:  and  replacement  of  the  roll 
spoiler  actiuiton  with  new  or 
serviceable  roll  spoiler  actuaton.  if 
necessary.  AccompUshment  of  the 
actions  specified  in  the  service  bulletin 
is  intended  to  adequately  address  the 
identified  imsafe  condition.  The  LBA 
classified  this  service  bulletin  as 
mandatory  and  issued  German 
airworthiness  directive  1998-358.  dated 
September  10. 1998.  in  order  to  assure 
the  continued  airworthiness  of  these 
airplanes  in  Germany. 

FAA's  Conclusions 

This  airplane  model  is  manu&ctured 
in  (jermany  and  is  type  certificated  for 
operatitm  in  the  United  States  under  the 

provisions  of  section  21.29  of  the 

Federal  Aviation  Regulations  (14  CFR 


21.29)  and  the  applicable  bilateral 
airworthiness  agreement.  Pursuant  to 
this  bilateral  airworthiness  agreement, 
the  LBA  has  kept  the  FAA  informed  of 
the  situation  described  above.  The  FAA 
has  examined  the  finHingK  of  the  LBA, 
reviewed  all  available  information,  and 
determined  that  AD  action  is  necessary 
for  products  of  this  type  design  that  are 
certificated  for  operation  in  the  United 
States. 

Explanatioa  ef  Reqaiieeaeiile  of 


^nce  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  m  other  airplanes  of  the  same 
type  design  regtstered  in  the  United 
States,  the  proposed  AD  would  require 
acctnnplishment  of  the  acti<ms  specified 
in  the  service  bulletin  described 
previously.  — 

CeatbqMCl 

The  FAA  estimates  that  50  airplanes 
of  U.S.  registry  would  be  afilscted  by  this 
proposed  AD,  that  it  would  take 
approximately  1  wrork  hour  per  airplane 
to  accomplish  the  proposed  inspection, 
and  that  the  average  labor  rate  is  $60  per 
woric  hour.  Baaed  on  these  figures,  the 
cost  impact  of  the  proposed  AD  on  U.S. 
operaton  is  estimated  to  be  $3,000.  or 
$60  pCT  airplane. 

The  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  AD  were  not  adopted. 

Eegnlatory  Impact 

The  regulations  propoaed  herein 
woidd  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  govunment  and 
the  States,  or  on  the  distribution  of 
poww  and  responsibilities  ammg  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612.  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment 

For  the  reasons  discussed  above.  1 
certify  that  this  proposed  regulaticm  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866:  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regi^tory  Policies  and  Procedures  (44 
FR  11034.  February  26. 1979):  and  (3)  if 
promulgated,  will  not  have  a  significant 
econ<Hnic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulattuy 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
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A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Sublacts  in  14  CFR  Part  30 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Propoeed  AmendnMnt 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Amharitjn  49  U.S.C.  106(g).  40113, 44701. 

130.19    [Amenctodl 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

Dofsier  Loft&hit  GMBH:  Dodwt  9S-NM- 
290- AD. 

Applicability:  Model  328-100  series 
■lipianes.  aerial  numbers  3005  through  3095 
inclusive:  cettiflcated  in  any  category. 

Note  1:  This  AO  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordanc3e  with  paragraph  (b)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD:  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  fatigue  cracking  of  the  fork 
flanges  of  the  roll  S{x>iler  actuators  due  to 
incorrect  installation  of  the  lockplates,  which 
could  result  in  reduced  itructural  integrity  of 
the  components  of  the  roll  spoiler  actuators, 
and  consequent  reduced  controllability  of  the 
airplane,  accomplish  the  following: 

(a)  Within  300  flight  hours  after  the 
effective  date  of  this  AD,  perform  a  one-time 
visual  inspection  to  verify  correct  installation 
of  the  lockplates  of  the  roll  spoiler  actuators, 
in  accordance  with  Domier  Service  Bulletin 
SB-32S-27-263,  dated  June  29. 1998. 

(1)  If  all  lockplates  of  the  roll  spoiler 
actuators  are  correctly  installed,  no  further 
action  is  required  by  this  AD. 

(2)  If  any  lockplate  of  any  roll  spoiler 
actuator  is  installed  incorrectly,  prior  to 
further  flight,  perform  either  an  eddy  current 
or  dye  penetrant  inspection  to  detect  cracks 
of  the  area  surrounding  the  fork  flanges  of  the 


roll  spoiler  actuators,  in  accordance  with  the 
service  bulletin. 

(i)  If  no  crack  is  detected,  no  fiirtber  action 
is  required  by  this  AD. 

(ii)  If  any  crack  is  detected,  prior  to  further 
flight,  replace  the  roll  spoiler  actuator  %^th 
a  new  or  serviceable  roll  spoiler  actuator  in 
accordance  with  the  service  bulletin. 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
International  Branch,  ANM-lie.  PAA, 
Transport  Airplane  Directorate.  Openton 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  International  Branch, 
ANM-116. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  International  Branch, 
ANM-116. 

(c)  Special  flight  permits  may  be  issued  in 
accordance  %irith  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  .this  AD 
can  be  accomplished. 

Note  3:  The  subject  of  this  AD  is  addressed 
in  German  airworthiness  directive  1998-358, 
dated  September  10. 1998. 

Issued  in  Renton,  Washington,  on  October 
21. 1998. 

DarraUM. 


Acting  Manager.  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
(FR  Doc.  98-28670  Filed  10-26-98;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

F«d«ral  Aviation  Administration 

14  CFR  Part  39 

(DockM  No.  SS-NM-244-AD1 

RtN  2120-AA64 

AlrworlttinMS  DiracttvM:  Saab  Modal 

SAAB  SF340A  and  SAAB  340B  Sarlaa 
Airplanas 

agency:  Federal  Aviation 
Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to 
certain  Saab  Model  SAAB  SF340A  and 
SAAB  340B  series  airplanes.  This 
proposal  would  require  removing  the 
control  quadrant,  securing  the  power 
lever  cam  screws  with  Loctite.  and 
reinstalling  the  control  quadrant.  This 
proposal  is  prompted  by  issuance  of 
mandatory  continuing  airworthiness 
information  by  a  foreign  civil 


airworthiness  authority.  Tlie  actions 
specified  by  the  proposed  AD  are 
intended  to  prevent  the  cam  screws  of 
the  engine  power  levere  from  backing 
out  and  interfering  with  the  movement 
of  the  engine  power  levere,  which  could 
result  in  limited  engine  power,  and 
consequent  reduced  controllability  of 
the  airplane. 

DATES:  Comments  must  be  received  by 
November  27, 1998. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-114. 
Attention:  Rules  Docket  No.  98-^4M- 
244-AD,  1601  Lind  Avenue,  SW.. 
Renton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9:00  a.m.  and  3:00 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Saab  Aircraft  AB,  SAAB  Aircraft 
Product  Support,  S-581.88,  Linkoping, 
Sweden.  This  information  may  be 
examined  at  the  FAA.  Transport 
Airplane  Directorate,  1601  Lind 
Avenue,  SW.,  Renton.  Washington. 
FOR  FURTHER  MFORMATION  OOMTACT: 
Norman  B.  Martenson,  Manager, 
International  Branch,  ANM-116,  FAA, 
Transport  Airplane  Directorate,  1601 
Lind  Avenue,  SW.,  Renton,  Washington 
98055-4056;  telephone  (425)  227-2110; 
fax  (425)  227-1149. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  aigiunents  as 
they  may  desire.  Commimications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  sptecified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  thin 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commentere  wishing  the  FAA  to 
acknowledge  receipt  of  their  conunents 
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submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  98-NM-244-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

ATailabUity  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA.  Transport  Airplane  Directorate, 
ANM-114.  Attention:  Rules  Docket  No. 
98-NM-244-AD.  1601  Lind  Avenue. 
SW.,  Renton,  Washington  98055-4056. 

Disciuaion 

The  Luftfartsverket  (LFV).  which  is 
the  airworthiness  authority  for  Sweden, 
notified  the  FAA  that  an  unsafe 
condition  may  exist  on  certain  Saab 
Model  SAAB  SF340A  and  SAAB  340B 
series  airplanes.  The  LFV  advises  that  it 
has  received  reports  of  the  engine  power 
levere  binding.  Investigation  revealed 
that,  during  a  previous  modification  of 
the  control  quadrant,  the  incorrect 
screws  were  used  to  install  the  spacer 
between  the  two  power  lever  cams  in 
the  flight  idle  stop  tmit.  Incorrect  screws 
may  also  have  been  used  during 
modification  of  the  control  quadrant  on 
other  airplanes.  Consequently,  the  cams 
screws  were  not  properly  secured, 
which  allowed  the  screws  to  back  out 
and  interfere  with  the  movement  of  the 
onginw  power  leven.  Such  interference, 
if  not  corrected,  could  result  in  limited 
engine  power,  and  consequent  reduced 
controllability  of  the  airplane. 

Enplanatkm  of  Relevant  Service 
Innrmation 

SAAB  has  issued  Service  Bulletin 
340-76-042.  dated  May  28. 1998, 
including  Attachmmts  1,  2,  and  3, 
.  dated  May  1, 1998,  which  describes 
procedures  for  removing  the  control 
quadrant,  securing  the  power  lever  cam 
screws  with  Loctite,  and  reinstalling  the 
control  quadrant  Accomplishment  of 
the  actions  specified  in  the  service 
bulletin  is  intended  to  adequately 
address  the  identified  unsafe  condition. 
The  LFV  classified  this  service  bulletin 
as  mandatory  and  issued  Swedish 
airworthiness  directive  1-128,  dated 
May  29, 1998,  in  order  to  assure  the 
continued  airworthiness  of  these 
airplanes  in  Sweden. 

FAA's  Conclusions 

These  airplane  models  are 
manufectiired  in  Sweden  and  are  type 
certificated  for  operation  in  the  United 
States  under  the  provisions  of  section 
21.29  of  the  Federal  Aviation 
Regulations  (14  CFR  21.29)  and  the 
applicable  bilateral  airworthiness 


agreement.  Pureuant  to  this  bilateral 
airworthiness  agreement,  the  LFV  has 
kept  the  FAA  informed  of  the  sitiiation 
described  above.  The  FAA  has 
examined  the  findings  of  the  LFV. 
reviewed  all  available  information,  and 
determined  that  AD  action  is  necessary 
for  products  of  this  type  design  that  are 
certificated  for  operation  in  the  United 
States. 

Explanation  of  Requirements  of 
Proposed  Rule 

Since  an  imsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design  registered  in  the  United 
States,  the  proposed  AD  would  require 
accomplishment  of  the  actions  specified 
in  the  service  bulletin  described 
previously. 

Cost  Impact 

The  FAA  estimates  that  283  airplanes 
of  U.S.  registry  would  be  afiiacted  by  this 
proposed  AD,  that  it  would  take 
approximately  9  worii:  houn  per 
airplane  to  accomplish  the  proposed 
actions,  and  that  the  average  labor  rate 
is  S60  per  work  hour.  Required  parts 
would  be  supplied  by  the  manufecturer 
at  no  cost  to  the  operatore.  Based  on 
these  figures,  the  cost  impact  of  the 
proposed  AD  on  U.S.  operatore  is 
estimated  to  be  $152320.  or  $540  per 
airplane. 

The  cost  impact  figure  discussed 
above  is  based  on  assiunptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requironents  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  AD  were  not  adopted. 

Regulalofy  Impact 

The  regulations  [utjposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Theref(»e, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment 

For  the  reasons  discussed  above,  I 
certify  that  this-proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT       \ 
Regulatory  Policies  and  Procedures  (44  j 
FR  11034,  February  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant! 
economic  impact,  positive  or  negative, 
on  a  substantial  niunber  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 


regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 


List  of  Subjects  in  14  CFR  Part  30 

Air  transp<»tation.  Aircraft,  Aviation 
safety,  Safe^. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrate,  the  Federal  Aviation 
Administraticm  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39-AIRWORTHMESS 
DIRECTIVES 

1 .  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

AaOority:  49  U.S.C  106(g),  40113.  44701. 

f  38.13   [Amandadl 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

SAAB  Aircraft  AB:  DockM  98-NM-244-AD. 

Applicability:  Model  SAAB  SF340A  and 
SAAB  340B  series  airplanes,  as  listed  in  Seab 
Service  Bulletin  340-76-042.  dated  May  28. 
1998.  certificated  in  any  categaiy. 

Nate  1:  This  AO  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whedier  it  has  been 
otherwise  modified,  altered,  or  repaired  in 
the  area  subiect  to  the  requirements  of  this 
AD.  For  airplanes  that  have  been  modified, 
altered,  or  repaired  so  that  the  perfonnanoe 
of  the  requirements  of  this  AD  is  afiisctad.  the 
owner/operator  must  request  approval  lor  an 
alternative  method  of  compliance  in 
accordance  vrith  paragraph  (c)  of  this  AO. 
The  request  should  iiKlude  an  asteatment  of 
the  effect  of  the  naxiification.  alteration,  or 
repair  on  the  unsafis  condition  addressed  by 
this  AD;  and.  if  the  unsafe  cooditioo  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  the  cam  screws  of  the  engine 
power  levers  from  backing  out  and 
interfering  with  the  movement  of  the  engine 
power  levers,  which  could  result  in  limited 
engine  power,  and  consequent  reduced 
controllability  of  the  airplane,  accomplish 
the  following: 

(a)  Within  1.200  flight  hours  or  6  months 
after  the  effective  date  of  this  AD.  whichever 
occurs  first,  remove  the  control  quadrant, 
secure  the  power  lever  cam  screws  with 
Loctite.  and  reinstall  the  control  quadrant,  in 
accordance  «nth  Saab  Service  Bulletin  340- 
76-042.  dated  May  28. 1998.  including 
Attachments  1,  2.  and  3.  all  dated  May  1, 
1998. 

(b)  As  of  the  effective  date  of  this  AD.  no 
person  shall  install  on  any  airplane  any 
control  quandrant  unit  having  part  number 
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(P/N)  S3082,  53162.  ex-  53170.  unless  the 
control  quandrant  unit  has  been  modified  in 
accordance  with  this  AD. 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
International  Branch,  ANM-116,  FAA. 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  International  Branch. 
ANM-lie. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  International  Branch, 
ANM-116. 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AO 
can  be  accomplished. 

Note  3:  The  subject  of  this  AD  is  addressed 
in  Swedish  airworthiness  directive  1-128, 
dated  May  29, 1998. 

Issued  in  Renton,  Washington,  on  October 
21.1998. 

Dwrell  M.  Padenon. 

Acting  Manager,  Transport  Airplane 
Dinctomtg,  Aircraft  Certification  Service. 
IFR  Doc  98-28668  Filed  10-26-98;  8:45  am] 
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DEPARTMEHT  OF  TRANSPORTATION 

Fwlaral  Aviation  Administration 

14CFRPart39 

[Doctot  No.  «e-NII*-a41-A0] 

RIN2120-AA64 

AlnworthlnMs  DiractivM:  LocldMad 
Modal  L-101 1-385-1  Sariaa  Airplanaa 

AOENCY:  Federal  Aviation 
Administration.  DOT. 

ACTION:  Notice  of  proposed  rulemakins 
(NPRM). 

SUMMARY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AO)  that  is  applicable  to 
certain  Lockheed  Model  L-1011-385-1 
series  airplanes.  This  proposal  would 
require  modification  of  the  power  drive 
imits  and  the  lower  drive  sprocket 
assemblies  of  the  galley  lift  system.  This 
proposal  is  prompted  by  a  report 
indicating  that,  due  to  fatigue  cracking, 
the  primary  and  secondary  drive  shafts 
of  the  galley  lift  failed  and  caused  the 
galley  lift  to  drop  to  the  lower  level, 
injuring  a  flight  attendant.  The  actions 
specified  by  the  proposed  AD  are 
intended  to  prevent  such  fatigue 
cracking  of  the  primary  and  secondary 
drive,  shafts,  which  could  result  in 


complete  fractturing  of  the  secondary 
shaft;  such  fracturing  could  allow  the 
galley  lift  to  drop  to  the  bottom  of  the 
shaft,  and  could  result  in  possible  injury 
to  crewmembers. 

DATES:  Comments  must  be  received  by 
December  11. 1998. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviadon 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-114. 
Attention:  Rules  Docket  No.  98-NM- 
241-AD,  1601  Und  Avenue,  SW.. 
Renton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9:00  a.m.  and  3:00 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Lockheed  Aeronautical  Systems 
Support  Company  (LASSC),  Field 
Support  Department.  Dept.  693.  Zone 
0755.  2251  Lake  Pari  Drive.  Smyrna, 
Georgia  30080.  This  information  may  be 
examined  at  the  FAA.  Transport 
Airplane  Directorate.  1601  Lind 
Avenue.  SW..  Renton.  Washington:  or  at 
the  FAA.  Small  Airplane  Directorate. 
Atlanta  Aircraft  Certification  Office. 
One  Crown  Center.  1895  Phoenix 
Boulevard,  suite  450.  Atlanta.  Georgia. 
FOR  FURTHER  MFORMATKM  CONTACT: 
Thomas  Peters.  Aerospace  Engineer. 
Systems  and  FUght  Test  Branch,  ACE- 
116A,  FAA,  Small  Airplane  Directorate, 
Atlanta  Aircraft  Certification  Office, 
One  Crown  Center,  1895  Phoenix 
Boulevard,  suite  450,  Atlanta,  Geoi^gia 
30349;  telephone  (770)  703-6063;  fax 
(770)  703-6097. 
SUPPI^MENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  argtunents  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
enviroimiental.  and  energy  aspects  of 
the  proposed  rule.  All  conunents 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
siunmarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 


proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  98-NM-241-AO."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

ATailability  ofNPKMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA.  Transport  Airplane  Directorate, 
ANM-114,  Attention:  Rules  Docket  No. 
98-NM-241-AD.  1601  Lind  Avenue, 
SW.,  Renton,  Washington  98055-4056. 

Discuasimi 

The  FAA  has  received  a  report 
indicating  that  the  primary  and 
secondary  drive  shafts  of  the  lower 
galley  Uft  failed  on  a  Lockheed  L^lOll- 
385-1  series  airplane.  This  failure 
resulted  in  the  galley  lift  dropping  to  the 
lower  level,  and  consequent  injury  to  a 
flight  attendant.  This  incident  was 
caused  by  tmdetected  fatigue  cracking  of 
the  secondary  shaft.  Such  fatigue 
cracking,  if  not  detected  and  corrected 
in  a  timely  manner,  could  result  in 
complete  fractiiring  of  the  secondary 
shaft,  which  could  allow  the  galley  lift 
to  drop  to  the  bottom  of  the  shaft,  and 
possible  injury  to  crewmembers. 

Explanation  of  Relevant  Service 
Information 

The  FAA  has  reviewed  and  approved 
Lockheed  Service  Bulletin  093-25-294. 
Revision  2.  dated  April  13. 1981.  which 
describes  procedures  for  modification  of 
the  power  drive  imits  and  the  lower 
drive  sprocket  assemblies  of  the  galley 
lift  system.  The  modification  includes 
rewoiidng  and  reidentifying  the  (left 
and  right)  power  drive  units  and  the 
lower  drive  sprocket  assemblies. 
Accomplishment  of  the  actions 
specified  in  the  Lockheed  service 
bulletin  is  intended  to  adequately 
address  the  identified  imsafe  condition. 

The  Lockheed  service  bulletin 
references  Lear  Siegler,  Inc.,  Service 
Bulletins  21192-25-08,  Revision  1, 
dated  October  19, 1979;  21192-25-09 
dated  August  17, 1979;  and  65806-25- 
03,  dated  June  9. 1979;  as  additional 
soiuces  of  service  information  for  the 
modification  of  the  power  drive  imits 
and  the  lower  drive  sprocket  assemblies. 

Explanation  of  Requirements  of 
Proposed  Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  products  of  this  same 
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type  design,  the  proposed  AD  would 
require  accomplishment  of  the  actions 
specified  in  the  Lockheed  service 
bulletin  described  previously,  except  as 
described  below. 

DiSinrences  Between  the  Proposed  Rule 
and  Service  Bulletin 

Operators  should  note  that,  although 
the  referenced  Lockheed  service  bulletin 
specifies  that  the  spare  power  drive 
units  and  the  lower  drive  sprocket 
assemblies  of  the  galley  lift  system  are 
not  affected  by  this  modification,  this 
proposed  AD  would  require  such  spares 
of  the  galley  lift  system  to  be  modified 
in  accordance  with  this  AD  prior  to 
installation  onto  the  galley  lift  system. 

Coat  Impact 

Hiere  are  approximately  148 
airplanes  of  the  affocted  design  in  the 
worldwide  fleet.  The  FAA  estimates  that 
77  airplanes  of  U.S.  registry  would  be 
affected  by  this  proposed  AD,  that  it 
would  take  approximately  16  worii 
houn  per  airplane  to  accomplish  the 
proposed  modification,  and  that  the 
average  labor  rate  is  $60  per  work  hour. 
Required  parts  would  cost 
approximately  $1,797  per  airplane. 
Based  on  these  figures,  the  cost  impact 
of  the  proposed  AD  on  U.S.  operators  is 
estimated  to  be  $212,289,  or  $2,757  per 
airplane. 

The  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  AO  were  not  adopted. 

lagnlatory  Impact 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  dirtribution  of 
power  and  responsibilities  among  the 
various  levels  of  government. 

llierefore,  in  accordance  with 
Executive  oirder  12612,  it  is  determined 
that  this  proposal  would  not  have 
sufficient  federalism  implicaticms  to 
warrant  the  preparation  of  a  Federalism 
Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  rsgulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR 11034,  February  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  niunber  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 


regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Sobfects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety,  Safe^. 

The  Pnqpooed  AflModment 

Accordingly,  punuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulaticms 
(14  CFR  part  39)  as  follows: 

PART  39-nAlRWORTHmESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C  106(g),  40113.  44701. 

f  39.13    [Amondad] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 


:  Docket  96-44M-241-AD. 
Applicability:  Model  L-1011-385-1.  L- 
1011-38S-1-14.  and  L-101 1-385-1-15 
series  airplanes,  equipped  with  lower  deck 
galleys;  certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subiect  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  perfonnanoe  of  the 
requirements  of  this  AD  is  afCscted,  the 
owner/operator  mtist  request  approval  for  an 
alternative  method  of  ctHnpliance  in 
accordance  with  paragraph  (c)  of  this  AD. 
The  request  should  imJude  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsais  condition  addressed  by 
this  AD;  and.  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it 

Compliance:  Required  as  indicated,  unless 
acomnplished  previously. 

To  prevent  btigue  cracking  of  the  primary 
and  secondary  drive  shafts,  which  could 
result  in  complete  fracturing  of  the  secondary 
shaft,  and  consequent  dropping  of  the  galley 
lift  to  the  bottom  of  the  shaft  and  possible 
injury  to  crewmembers,  accomplish  the 
following: 

(a)  Within  18  months  after  the  effective 
date  of  this  AD,  modify  the  power  drive  units 
and  the  lower  drive  sprocket  assemblies  of 
the  galley  lift  system  in  accordance  with 
Lockheed  Service  Bulletin  093-25-294. 
Revision  2.  dated  April  13. 1981. 

Note  2:  The  Lockheed  service  bulletin 
references  Lear  Siegler,  Inc.,  Service 
Bulletins  21192-25-08,  Revision  1,  dated 
October  19. 1979;  21192-25-09.  dated 
August  17. 1979:  and  65806-25-03,  dated 


)une  9. 1979:  as  additional  sources  of  service 
information  for  modification  of  the  power 
drive  units  and  the  lower  drive  sprocket 
assemblies. 

(b)  As  of  the  effective  date  of  this  AD,  no 
person  shall  install  on  any  airplane  a  power 
drive  unit  of  the  galfey  lift  syMem  having 
Lockheed  part  number  (P/N)  671960-191 
(Lew  Siegler  P/N  21192-004)  or  a  lower  drive 
sprocket  assembly  having  Lockheed  P/N 
671980-171  (Lear  Si^er  P/N  65806-313) 
unless  it  has  been  modified  in  accordance 
with  this  AD. 

(c)  An  alternative  method  of  compliance  or 
adjustnifent  of  the  compliance  time  tliat 
provides  an  acoeptabfe  level  of  safety  may  lie 
used  if  approved  by  the  Managsr.  Atlanu 
Aircraft  Certification  Office  (AGO).  FAA. 
Small  Airplane  Directorate.  Operators  shall 
submit  their  requests  thnnigh  an  appropriate 
FAA  Principal  Maintenance  Inspector,  who 
may  add  comments  and  then  send  it  to  the 
Manner.  Atlanta  AGO. 

Nate  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any.  may  be 
obtained  from  the  Atlanta  AGO. 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requiremoits  of  diis  AD 
can  Im  accomplished. 

Issued  in  Renton.  Washington,  on  October 
21. 1998. 


DwrrilM.1 

Actit^  Manager,  Transport  Airplane 
Directorate,  Aircraft  Cntification  Service. 
(FR  Doc.  98-28667  Filed  10-26-98:  8:45  am] 
cooc  seta-tt-r 


DEPARTMENT  OF  TRANSPORTATION 

Fadarai  Avlatfon  Adminlatratton 

14  CFR  Part  39 

[Doctot  Na  SS-NM-07-A0] 

Rm2120-AAS4 

AiiwortWnaaa  DhacMw— ;  Alrtw 
A319.  A320.  and  A321  Sarta 

AQBICV:  Federal  Aviation 
Administnticm.  DOT. 
action:  Supplemental  notice  of 
proposed  nilemaking;  reopening  of 
comment  period. 


SUMMARY:  This  dociunent  revises  an 
earlier  proposed  airworthiness  directive 
(AO),  apphcable  to  certain  Airbus 
Model  A319,  A320,  and  A321  series 
airplanes,  that  wouJd  have  required 
modification  of  the  airplane  wiring  to 
separate  the  electrical  inputs  sent  by  the 
engine  interface  units  (EIU)  to  certain 
probe  heat  computers  (PHQ.  That 
proposal  was  prompted  by  the  issuance 
of  mandatory  continuing  airworthiness 
information  by  a  foreign  civil 
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airworthiness  authority.  This  new 
action  revises  the  proposed  rule  by 
changing  the  procedure  for  testing  the 
modified  wiring  of  the  EIU's  and  PHC's 
for  certain  airplanes.  The  actions 
specified  by  this  new  proptosed  AD  are 
intended  to  prevent  simultaneous  loss 
of  heating  to  pi  tot  probes  1  and  3,  which 
could  result  in  incorrect  airspeed 
indications  to  both  the  pilot's  and  first 
officer's  airspeed  indication  systems. 
Malfunction  of  these  systems  could 
result  in  reduced  controllability  of  the 
airplane. 

DATES:  Comments  must  be  received  by 
November  23,  1998. 
AOOflCSSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate.  ANM-114. 
Attention:  Rules  Docket  No.  98-NM- 
07-AD.  1601  Lind  Avenue.  SW.. 
Renton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9:00  a.m.  and  3:00 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Airbus  Industrie,  1  Rond  Point  Maurice 
Bellonte.  31707  Blagnac  Cedex.  France. 
This  information  may  be  examined  at 
the  FAA.  Transport  Airplane 
Directorate.  1601  Lind  Avenue.  SW.. 
Renton.  Washington. 
FOR  FURTHER  INFORMATION  CONTACT: 
Norman  B.  Martenson,  Manager, 
International  Branch,  ANM-118,  FAA, 
Transport  Airplane  Directorate,  1601 
Lind  Avenue,  SW.,  Renton,  Washington 
98055-4056;  telephone  (425)  227-2110; 
fax  (425) 227-1149. 
SUPPLEMENTARY  INFORMATION: 

Qmiments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  conmients 
submitted  will  be  available,  both  before 
and  alter  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 


concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  98-NM-07-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Aveil^Oiiiity  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA.  Transport  Airplane  Directorate, 
ANM-114.  Attention:  Rules  Docket  No. 
98-NM-07-AD,  1601  Lind  Avenue. 
SW..  Renton.  Washington  98055-4056. 

Diacuaeion 

A  proposal  to  amend  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  to  add  an  airworthiness 
directive  (AD),  applicable  to  certain 
Airbus  Model  A319.  A320,  and  A321 
series  airplanes,  was  published  as  a 
notice  of  proposed  rulemaking  (NPRM) 
in  the  Federal  Regicter  on  February  23. 
1998  (63  FR  8886).  That  NPRM  would 
have  required  modification  of  the 
airplane  wiring  to  separate  the  electrical 
inputs  sent  by  the  engine  interface  tmits 
(EIU)  to  certain  probe  heat  computere 
(PHC).  That  NPRM  was  prompted  by  the 
issuance  of  mandatory  continuing 
airworthiness  information  by  a  foreign 
dvil  airworthiness  authority.  The 
existing  PHC's  1  and  3  receive  the  same 
discrete  information  from  EIU's  1  and  2 
to  automatically  control  the  pitot  probe 
heating.  Isolation  defects  caused  by 
internal  corrosion  of  a  PHC.  if  not 
corrected,  could  result  in  simultaneous 
loss  of  heating  to  pitot  probes  1  and  3. 
which  could  result  in  incorrect  airapeed 
indications  to  both  the  pilot's  and  first 
officer's  airspeed  indication  systems. 
Malfunction  of  these  systems  could 
result  in  reduced  controllability  of  the 
airplane. 

Actions  Since  Issuance  of  Previoiu 
Proposal 

Due  consideration  has  been  given  to 
the  comments  received  in  response  to 
the  NPRM. 

Requeet  to  Reference  Revised  Service 
Information 

One  commenter  (the  manufacturer) 
requests  that  the  FAA  revise  the 
proposed  AD  to  reference  Revision  02  of 
Airbus  Service  Bulletin  A320-30-1036. 
dated  February  4. 1998.  instead  of  the 
original  issue  of  that  service  bulletin, 
dated  May  9, 1997  (which  was 
referenced  as  the  appropriate  source  of 


service  information  in  the  original 
NPRM).  The  commenter  states  that  its 
analysis  shows  that  the  test  specified  in 
the  original  issue  of  the  service  bulletin 
is  not  adequate  for  airplanes  equipped 
with  engines  manufactured  by 
International  Aero  Engines  AG  (lAE). 
However,  Revision  02  of  the  service 
bulletin  does  specify  a  test  procedure 
that  is  appropriate  for  airplanes 
equipped  with  lAE  engines.  Revision  02 
also  retains  the  original  test  procedure 
for  airplanes  equipped  with  engines 
manutactured  by  CFM  International 
(CFMI). 

The  FAA  concun  with  the 
conunenter's  request  to  reference 
Revision  02  of  the  subject  service 
bulletin.  Since  issuance  of  the  NPRM. 
the  FAA  has  reviewed  Revision  02  of 
the  subject  service  bulletin.  That  service 
bulletin  describes  procedures  similar  to 
those  described  in  the  original  issue  for 
modification  of  the  airplane  wiring  to 
divide  electrical  inputs  sent  by  the  EIU's 
to  PHC's  1  and  3.  However,  Revision  02 
of  the  service  bulletin  difiiers  from  the 
original  issue  of  the  service  bulletin  in 
that  Revision  02  specifies  a  new 
procedure  for  testing  modified  wiring 
on  all  Airbus  Model  A319.  A320,  and 
A321  series  airplanes  equipped  with 
LAE  enmnes. 

The  Erection  G^nirale  de  I'Aviation 
Qvile  (DGAC).  which  is  the 
airworthiness  authority  for  France, 
classified  Revision  02  of  the  service 
bulletin  as  mandatory  for  airplanes 
equipped  with  LAE  engines  and  issued 
French  airworthiness  directives  97- 
203-102(B)Rl  and  98-152-114(6).  both 
dated  April  8. 1998.  in  order  to  assure 
the  continued  airworthiness  of  Airbus 
Model  A319.  A320,  and  A321  series 
airplanes  in  France. 

therefore,  the  FAA  has  revised 
paragraph  (a)  of  the  proposed  AD  to 
specify  the  original  issue  or  Revision  02 
of  the  service  bulletin  as  the  appropriate 
source  of  service  information  for  the 
modification  and  testing  of  wiring  on 
airplanes  equipped  with  CFMI  engines, 
and  to  specify  Revision  02  as  the 
appropriate  source  of  service 
information  for  the  modification  and 
testing  of  wiring  on  airplanes  equipped 
with  LAE  engines. 

Explanation  of  Applicability 

The  original  NPRM  specified  that  the 
proposed  AD  was  applicable  to  Airbus 
"Model  A319,  A320,  and  A321  series 
airplanes,  on  which  Airbus 
Modification  26403  or  Airbus  Service 
Bulletin  A320-30-1036  has  not  been 
accomplished,  certificated  in  any 
category."  As  described  previously,  the 
procedure  for  testing  the  modification 
that  was  specified  in  the  original  issue 


Federal  Register /Vol.  63.  No.  207 /Tuesday.  October  27.  1998  /  Proposed  Rules 


57265 


of  the  service  bulletin  was  not 
appropriate  for  all  airplanes,  and 
airplanes  that  were  modified  in 
accordance  with  the  original  issue  of  the 
service  bulletin  may  require  retesting. 
Therefore,  the  FAA  has  revised  the 
applicability  of  this  supplemental 
NPRM  to  specify.  "Model  A319.  A320, 
and  A321  series  airplanes;  excluding 
airplanes  on  which  Airbus  Modification 
26403  or  Airbus  Service  Bulletin  A320- 
30-1036,  Revision  02,  dated  February  4, 
1998.  has  been  accomplished; 
certificated  in  any  category." 

Concluskm 

Because  these  changes  expand  the 
scope  of  the  originally  proposed  rule, 
the  FAA  has  determined  that  it  is 
necessary  to  reopen  the  comment  period 
to  provide  additional  opportunity  for 
public  comment. 

Coat  Impact 

The  FAA  estimates  that  150  airplanes 
of  U.S.  registry  would  be  afiiacted  by  this 
proposed  AD. 

It  woiild  take  approximately  3  work 
hours  per  airplane  to  accomplish  the 
proposed  modification  (including 
testing),  at  an  average  labor  rate  of  $60 
per  work  hour.  Required  parts  would  be 
provided  by  the  manufecturer  at  no  cost 
to  the  Qperaton.  Based  on  these  figures, 
the  cost  impact  of  the  proposed  AD  on 
U.S.  operators  is  estimated  to  be 
$27,000.  or  $180  per  airplane: 

Should  an  operator  be  required  to  re- 
test  modified  wiring,  it  woidd  take 
approximately  1  additional  work  hour 
per  airplane  to  accomplish  the  test,  at  an 
average  labor  rate  of  $60  per  worit  hour. 
Based  on  these  figures,  the  cost  impact 
of  any  necessary  re-test  proposed  by  this 
AD  on  U.S.  operators  is  estimated  to  be 
$60  per  airplane. 

The  cost  impact  figure  discussed 
above  is  based  on  assimiptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  AD  were  not  adopted. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  substantial  direct  efiiects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612.  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above.  I 
certify  that  this  proposed  regulation  (1) 


is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  IXDT 
Regulatory  Policies  and  Procedures  (44 
FR  11034.  Febniary  26. 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  niunber  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  IXxJcet. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Fart  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Propoeed  Amendment 

Accordingly,  purauant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39-AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C  106(g).  40113. 44701. 

139.13    [Anwndedl 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

AiriNM  IndiHlrie:  Dockst  M-NM-07-AD. 
ApplicabUity:  Model  A319,  A320,  and 
A321  series  airplanes;  excluding  airplanes  on 
which  Airbus  Modification  26403  or  Airbus 
Service  Bulletin  A320-3O-1036,  Revision  02, 
dated  February  4, 1998.  has  been 
accomplished;  certificated  in  any  category. 
Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whetlier  it  has  been 
otherwise  modified,  altered,  or  repaired  in 
the  area  sub)ect  to  the  requiremenU  of  this 
AD.  For  airplanes  that  have  been  modified, 
altered,  or  repaired  so  that  the  performaiKV 
of  the  requiremenU  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (b)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effact  of  the  modification,  alteration,  or 
repair  on  the  unsafo  condition  addressed  l>y 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  simultaneous  loss  of  heating  to 
pitot  probes  1  and  3,  which  could  result  in 
incorrect  airspeed  indications  to  both  the 
-  pilot's  and  first  officer's  airspeed  indication 
systems,  and  reduced  controllability  of  the 
airplane,  accomplish  tlie  following: 


(a)  Within  6  montlis  after  the  efiiactive  date 
of  this  AD,  modify  the  airplane  wiring  to 
separate  the  electrical  inputs  sent  by  tlie 
engine  interfece  units  to  probe  heat 
computers  1  and  3,  and  test  the  modified 
%viring:  in  accordance  with  the  service 
bulletin  referenced  in  paragraph  (aHl)  or 
(aK2)  of  this  AD,  as  applicable. 

(1)  For  airplanes  equipped  with  engines 
manufectured  by  CFM  International  (CFMI): 
Modify  and  test  in  accordance  with  Airbus 
Service  Bulletin  A320-30-1036,  dated  May 
9, 1997;  or  Airbus  Service  Bulletin  A320-30- 
1036,  Revision  02,  dated  Febniary  4. 1998. 

Note  2:  For  airplanes  equipped  with  CFMI 
engines:  Accomplishment  of  the  modification 
and  test  in  accordance  with  Airbus  Service 
Bulletin  A3  20-30-1036,  Revision  01,  dated 
July  7, 1997,  is  considered  acceptable  for 
compliance  with  paragraph  (aXl)  of  tliis  AD. 

(2)  For  airplanes  equipped  with  engines 
manufectured  by  International  Aero  Engines 
AG  (lAE):  Modify  and  test  in  accordance  with 
Airbus  Service  Bulletin  A32O-3O-1036. 
Revision  02,  dated  Febniary  4, 1998. 

Note  S:  Fw  airplanes  equipped  with  lAE 
engines:  Accomplishment  of  the  modification 
in  accordance  with  Airtws  Service  Bulletin 
A32O-3O-1036,  dated  May  9, 1997,  or 
Revision  01,  dated  July  7, 1997.  prior  to  the 
effective  date  of  this  AD,  is  considered 
acceptable  for  compliance  vrith  the 
modification  specified  by  paragraph  (a)(2)  (rf 
this  AD,  provided  that  the  modification  is 
tested  in  accordance  with  the  pnxxduies 
specified  in  Airbus  Service  Bulletin  A320- 
30-1036.  Revision  02,  dated  Frfwuary  4, 
1998. 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  aafefy  may  be 
used  if  approved  by  the  Manager, 
International  Branch,  ANM-116,  FAA. 
Tianspoct  Airplane  Directorate.  Operators 
shall  submit  their  requesb  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  International  Branch, 
ANM-116. 

Note  4:  Infonnation  concerning  the 
existence  of  approved  alternative  metluxls  of 
compliance  with  tliis  AD,  if  any,  may  be 
obtained  from  the  International  Branch. 
ANM-116. 

(c)  Special  Sight  permits  may  be  issued  in 
accordance  with  $$  21.197  and  21.199  of  the 
Federal  Aviation  Regulations  (14  CFR  21.197 
and  21.199)  to  operate  the  airplane  to  a 
location  whoe  the  requirements  of  this  AO 
can  be  accomplished. 

Note  S:  The  subiect  of  this  AD  is  addressed 
in  French  airworthiness  directives  97-203- 
102(B)R1  and  98-152-114(8).  both  dated 
April  8.  1998. 

Issued  in  Renton,  Washington,  on  October 
21, 1998. 


DarreiIM.1 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
(FR  Doc  98-28666  Filed  10-26-98;  8:45  am] 
muMta  ooot  mf-1*-* 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14CFRPart39 

[Docket  No.  97-NM-10&-AD1 

Rm2120nAA64 

Airworthiness  Directives;  Brttlsli 
AsrosfMOS  (Jetstream)  Modei  4101 
Airplanss 

AGENCY:  Federal  Aviation 

Administration,  DCTT. 

ACTION:  Notice  of  proposed  rulemakins 

(NPRM). 

SUMMARY:  This  document  proposes  the 
supersedure  of  an  existing  airworthiness 
directive  (AD),  apphcable  to  certain 
British  Aerospace  (Jetstream)  Model 
4101  airplanes,  that  currently  requires 
repetitive  detailed  visual  inspections  to 
detect  cracks  in  the  shear  cleats  of  the 
roller  guide  structural  support  of  the 
passenger  door,  and  replacement  of  any 
cracked  shear  cleat  with  a  new  shear 
cleat.  That  AD  also  provides  for  an 
optional  terminating  modincation  that 
constitutes  terminating  action  for  the 
repetitive  inspections.  This  action 
would  mandate  accomplishment  of  the 
previously  optional  terminating 
modification.  This  proposal  is  prompted 
by  reports  indicating  that  fatigue 
cracking  was  detected  in  the  roller  guide 
shear  cleats  of  the  passenger  door.  The 
actions  specified  by  the  proposed  AD 
are  intended  to  prevent  such  fatigue- 
related  cracking,  which  could  result  in 
structural  failure  or  loss  of  the  passenger 
door,  and  consequent  rapid 
depressurization  of  the  airplane  during 
flight. 

DATES:  Comments  must  be  received  by 
November  27,  1996. 

AOOftESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-1 14, 
Attention:  Rules  Docket  No.  97-N-195- 
AD,  1601  Lind  Avenue,  SW.,  Itenton, 
Washington  98055-4056.  Comments 
may  be  inspected  at  this  location 
between  9:00  a.m.  and  3:00  p.m.. 
Monday  through  Friday,  except  Federal 
holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
AI(R)  American  Support,  Inc.,  13850 
Mclearen  Road,  Hemdon,  Virginia 
20171.  This  information  may  be 
examined  at  the  FAA,  Transport 
Airplane  Directorate,  1601  Lind 
Avenue,  SW.,  Renton,  Washington. 
FOR  FURTHER  INFORMATKM  CONTACT: 
Norman  B.  Martenson,  Manager, 
International  Branch.  ANM-1 16.  FAA. 


Transport  Airplane  Directorate.  1601 
Lind  Avenue.  SW.,  Renton,  Washington 
98055-4056:  telephone  (425) 227-2110; 
fax  (425)  227-1149. 
SUPPI^MENTARY  tlFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Conununications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  conunents, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  mil  be  filed  in  the  Rules 
Docket. 

Conunenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  97-NM-195-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  ofNPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA.  Transport  Airplane  Directorate. 
ANM-1 14,  Attention:  Rules  Docket  No. 
97-NM-195-AD,  1601  Und  Avenue. 
SW..  Renton,  Washington  98055-4056. 

Diacuaaion 

On  July  21. 1997,  the  FAA  issued  AD 
97-lft-Ol,  amendment  39-10090  (62  FR 
40267,  July  28, 1997).  applicable  to 
certain  British  Aerospace  (Jetstream) 
Model  4101  airplanes,  to  require 
repetitive  detailed  visual  inspections  to 
detect  cracks  in  the  shear  cleats  of  the 
roller  guide  structural  support  of  the 
passenger  door,  and  replacement  of  any 
cracked  shear  cleat  with  a  new  shear 
cleat.  That  AD  also  provides  for  an 
optional  modification  that  constitutes 
terminating  action  for  the  repetitive 
inspections.  That  action  was  prompted 
by  a  report  indicating  that  fatigue 
cracking  was  found  in  the  roller  guide 
shear  cleats  of  the  passenger  door.  The 


requirements  of  that  AD  are  intended  to 
detect  and  correct  such  Catigue-related 
cracking,  which  could  result  in 
structural  failure  of  the  passenger  door, 
and  consequent  rapid  depressurization 
of  the  airplane  or  loss  of  the  passenger 
door  while  the  airplane  is  in  flight. 

Actions  Since  laeuance  of  Previous  Rule 

When  AD  97-16-01  was  issued,  it 
contained  a  provision  for  an  optional 
modification  of  the  passenger  door 
which,  if  accomplished,  would 
constitute  terminating  action  for  the 
required  repetitive  inspections.  Also,  in 
AD  97-16-01.  the  FAA  indicated  that 
the  inspections  required  by  that  AD 
were  considered  "interim  action"  and 
that  it  was  considering  further 
rulemaking  action  to  mandate 
accomplishment  of  the  terminating 
modification.  This  action  proposes  such 
a  requirement,  to  be  accomplished  in 
accordance  with  Jetstream  Service 
Bulletin  J41-52-050.  dated  May  6, 1997. 
(This  service  bulletin  was  described 
previously  in  AD  97-15-01.) 

FAA'sConduaioiis 

This  airplane  model  is  manufactured 
in  the  United  Kingdom  and  is  type 
certificated  for  operation  in  the  United 
States  under  the  provisions  of  section 
21.29  of  the  Federal  Aviation 
Regulations  (14  CFR  21.29)  and  the 
applicable  bilateral  airworthiness 
agreement.  Punuant  to  this  bilateral 
airworthiness  agreement,  the  Qvil 
Aviation  Authority  (CAA).  which  is  the 
airworthiness  authority  for  the  United 
Kingdom,  has  kept  the  FAA  informed  of 
the  situation  described  above.  The  FAA 
has  examined  the  findings  of  the  CAA. 
reviewed  all  available  information,  and 
determined  that  AD  action  is  indeed 
necesstuy  for  products  of  this  type 
design  that  are  certificated  for  operation 
in  the  United  States. 

Explanation  of  Requirements  of 
Proposed  Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design  registereid  in  the  United 
States,  the  proposed  AD  would 
supersede  AD  97-16-01  to  continue  to 
require  repetitive  detailed  visual 
inspections  to  detect  cracks  in  the  shear 
cleats  of  the  roller  guide  structural 
support  of  the  passenger  door,  and 
replacement  of  any  cracked  shear  cleat 
with  a  new  shear  cleat.  In  addition,  the 
proposed  AD  would  mandate 
accomplishment  of  the  previously 
optional  terminating  modification. 
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Difierencas  Between  Propoeed  Rule  and 
Service  Bulletin 

Operators  should  note  that  this  AD 
proposes  to  mandate  the  modification  of 
the  passenger  door  described  in 
Jetstream  Service  Bulletin  J4 1-52-050 
as  terminating  action  for  the  repetitive 
inspections.  Incorporation  of  this 
terminating  action  was  classified  as 
optional  in  this  service  bulletin. 

The  FAA  has  determined  that  long- 
term  continued  operational  safety  will 
be  better  assured  by  design  changes  to 
remove  the  source  of  the  problem,  rather 
than  by  repetitive  inspections.  Long- 
term  inspections  may  not  be  providing 
the  degree  of  safety  assurance  necessary 
for  the  transport  airplane  fleet.  This, 
coupled  with  a  better  imderstanding  of 
the  human  factors  associated  vrith 
numerous  continual  inspections,  has  led 
the  FAA  to  consider  placing  less 
emphasis  on  inspections  and  more 
emphasis  on  design  improvements.  The 
pn^xwed  modification  requirement  is  in 
consonance  with  these  conditions. 

Ooit  Impact 

There  are  approximately  57  airplanes 
of  U.S.  registry  that  would  be  affected 
by  this  proposed  AD. 

The  inspiections  that  are  currently 
required  by  AD  97-16-01,  and  retained 
in  this  proposed  AD,  take  approximately 
3  work  hours  per  airplane  to 
accomplish,  at  an  average  labor  rate  of 
$60  per  work  hour.  Based  on  these 
figures,  the  cost  impact  of  the  currently 
required  inspections  on  U.S.  operators 
U  estimated  to  be  $10,260,  or  $180  per 
airplane,  per  inspection  cycle. 

The  new  modification  that  is 
proposed  by  this  AD  action  would  take 
approximately  55  work  hours  per 
airplane  to  accomplish,  at  an  average 
labor  rate  of  $60  per  work  hour. 
Required  parts  would  cost 
approximately  $2,460  per  airplane. 
Based  on  these  figiires,  the  cost  impact 
of  the  modification  proposed  by  this  AD 
on  U.S.  operators  is  estimated  to  be 
$328,320,  or  $5,760  per  airplane. 

The  cost  impact  figures  diisciissed 
above  are  based  on  assiunptions  that  no 
operator  has  yet  accomplished  any  of 
the  current  or  proposed  requirements  of 
this  AD  action,  and  that  no  operator 
would  accomplish  those  actions  in  the 
future  if  this  AD  were  not  adopted. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  substantial  direct  eflfiects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore. 


in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparaticm  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaliution  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  cc^y  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 
List  ofSobiects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety,  Safie^. 
The  Propoeed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  am«ad  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  3»-nAiRW0frmiNESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

AudMritr-  49  U.S.C.  106(g).  40113.  44701. 

138.13    [Amended] 

2.  Section  39.13  is  amended  by 
removing  amendment  39-10090  (62  FR 
40267.  July  28, 1997).  and  by  adding  a 
new  airworthiness  directive  (AD),  to 
read  as  follows: 
Britiah  Aeraspaoa  RagUmal  Ainraft 

IFonoerly  JaMrMm  Aircraft  Limited; 

British  Aerospace  (Commercial  Aircralt) 

Limited):  Docket  97-NfM-195-AD. 

Supersedes  AD  97-16-01,  Amendment 

39-10090. 
Applicability:  )etstream  Model  4101 
airplanes,  constructor's  numbers  41004 
through  41099  inclusive;  certificated  in  any 
category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whetiier  it  has  been 
modified,  altered,  or  repaired  in  the  area 
8ub)ect  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  afiiscted,  the 
ovnier/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  writh  paragraph  (d)  of  this  AD. 
The  request  should  include  an  assessment  of 


the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  propoeed  actions  to  address  it 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  btigue-related  cracking  in  the 
shear  cleaU  of  the  roller  guide  stnictural 
support  of  the  paaaenger  door,  which  could 
result  in  structural  {aihire  or  loss  of  the 
passenger  door,  and  consequent  rapid 
depreasurizatioo  of  the  airplane  during  flight, 
accomplish  tiw  following: 

(a)  Except  as  provided  by  panpaph  (b)  of 
this  AD:  Prior  to  the  acoimularion  of  64KI0 
landings,  or  writhin  60  days  after  August  12.     - 
1097  (the  effective  date  of  AD  97-16-01. 
amendment  39-10090),  whichever  occurs 
later,  perform  a  detailed  visual  inspection  to 
detect  cracks  of  the  shear  cleaU  of  the  roller 
guide  stroctuial  su^rart  of  the  passengsr 
door,  in  accordance  with  Part  1  of  the 
/irryiinpfiMhinont  Instiuctioas  of  )atstraam 
Alert  Sawioe  Bulletin  )41-A52-043,  Revision 
2.  datad  May  6, 1097.  Repeat  the  deteited 
visual  inspection,  as  spacifiad  in  Part  2  of  the 
Acomiplishment  Instructions  of  the  alert 
service  bulletin,  thereafter  at  intervals  not  to 
exceed  1300  landings. 

Nate  2:  Accomplishment  of  the  initial 
detailed  visual  inspection  prior  to  August  12. 
1997.  in  aooordance  with  Jetstream  Alert 
Service  Bulletin  )41-52-043.  dated  March  14. 
1997.  or  Revision  1.  dated  April  11. 1997.  is 
considered  acceptable  for  compliance  with 
the  initial  inspection  required  by  paragraph 
(a)  of  this  AD. 

(1)  If  one  cracked  shear  cleat  is  detected, 
and  the  crack  is  greater  than  O.SO  inches, 
prior  to  further  flight,  replace  the  cracked 
shear  cleat  with  a  new  shear  cleat  in 
accordance  with  the  alert  service  bulletin. 

(2)  If  one  crwdced  shear  cleat  is  detected, 
and  the  crack  is  less  than  or  equal  to  O.SO 
inches,  within  170  landings  following 
accomplishment  of  the  inspection  required 
by  this  pan^raph.  replace  the  cracked  shear 
cleat  with  a  new  shear  cleat  in  accordance 
with  the  alert  service  bulletin. 

(3)  If  more  than  one  cracked  shear  cleat  is 
detected,  but  no  single  crack  is  greater  than 
0.50  inches  in  length,  prior  to  further  flight, 
replace  all  cracked  shear  cleate  with  new 
shear  cleats  in  acoordanoe  with  the  alert 
service  bulletin. 

(b)  For  airplanes  on  which  all  sheer  cleats 
have  been  replaced:  Inspect  as  required  by 
par^raph  (a)  of  this  AD,  prior  to  the 
accumulation  of  6.000  total  landii^  o°  ^^ 
highest  time  new  shear  cleat,  or  within  60 
days  after  August  12. 1997.  whichever  occurs 
later.  Repeat  the  detailed  visual  inspectiao 
thereafter  at  intervals  not  to  exceed  1.500 


laflhtoAD 

(c)  Modify  the  passenger  door 
(Modification  No.  )M41S76)  at  all  four  roller 
guide  locations  in  accordance  with  Jetstream 
Snvica  Bulletin  )41-52-050.  dated  May  6, 
1997,  at  the  time  specified  in  paragraph  (cKD 
or  (c)(2)  of  this  AD.  whichever  occurs  later. 
Accomplishment  of  this  modification 


57268 


Federal  Eegiiter/VoL  63.  No.  207 /Tuesday.  October  27,  1998 /Proposed  Rules 


constitutM  tenninating  action  for  the 
requiramenti  of  this  AD. 

(1)  Within  4.000  landings  or  2  yean  after 
accomplishment  of  the  initial  inspection 
required  by  paragraph  (a)  of  this  AO.  Or 

(2)  Within  6  months  after  the  effisctive  date 
of  this  AO. 

(d)  An  alternative  method  of  compliance  or 
ad}ustment  of  the  compliance  time  that 
provides  on  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
International  Branch.  ANM-116,  FAA. 
Tranapwt  Airplane  Oiractorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  International  Branch, 
ANM-lie.      . 


J  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  International  Branch, 
ANM-116. 

(e)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requiremenU  of  this  AD 
can  be  accomplished. 

Issued  in  Renton.  Washington,  on  October 
21,  1998. 

Dairell  M.  Pedarsoa. 

Acting  Manager,  Tmnsport  Airplane 
Dtnctorate.  Aircraft  Certification  Service. 
(FR  Doc.  98-28665  Filed  10-26-98;  8:45  am] 
I  OOM  4t1«>1)-» 


DEPARTMENT  OF  TRANSPORTATK3N 

Federal  Aviation  Admlnietration 

14CFRPart71 

[Alnpaoe  Docket  No.  M-AAL-23| 

Propoeed  Revtalon  of  Claaa  D 
AlrafMce;  Ancfwiage.  Elmendorf  Air 
Force  Baae  (AFB)  Airport,  AK; 
Propoeed  Establlehment  of  Claae  E 
Airspeee;  Anchorage,  Elmendorf  AFB 
Airport.  AK 

AGENCY:  Federal  Aviation 

Administration  (FAA).  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  action  proposes  to  revise 
Class  O  airspace  operational  times  and 
establish  Class  E  airspace  at  Elmendorf 
AFB.  AK.  The  United  States  Air  Force 
(USAF)  has  requested  this  action  in 
response  to  a  critical  Air  Traffic  Control 
(ATC)  controller  shortage  at  Elmendorf 
AFB,  AK.  Adoption  of  this  proposal 
would  result  in  the  provision  of  a  part 
time  operation  of  the  Class  D  airspace 
and  establishment  of  Class  E  airspace 
for  Instrument  Flight  Rules  (IFR)  and 
Special  Visual  FUght  Rules  (VFR) 
operations  at  Elmendorf  AFB,  AK. 
DATES:  Comments  must  be  received  on 
or  before  December  11. 1998. 


AOORCSSCS:  Send  comments  on  the 
proposal  in  triplicate  to:  Manager. 
Operations  Branch,  AAL-530.  Docket 
No.  98-AAL-23.  Federal  Aviation 
Administration.  222  West  7th  Avenue, 
Box  14.  Anchorage.  AK  99513-7587. 

The  official  docket  may  be  examined 
in  the  Office  of  the  Regional  Counsel  for 
the  Alaskan  Region  at  the  same  address. 

An  informal  docket  may  also  be 
examined  during  normal  business  hours 
in  the  Office  of  the  Manager.  Operations 
Branch.  Air  Traffic  Division,  at  the 
address  shown  above  and  on  the 
hitemet  at  Alaskan  Region's  homepage 
at  http7/www.ala8ka.faa.gov/at  or  at 
address  http://162.58.28.41/at. 
FOR  FURTHER  MFORMATKM  CONTACT: 
Robert  van  Haasteit.  Operations  Branch. 
AAL-538,  Federal  Aviation 
Administration.  222  West  7th  Avenue, 
Box  14.  Anchorage.  AK  99513-7587; 
telephone  number  (907)  271-5863;  fax: 
(907)  271-2850;  email: 
Robert.van.HaastertOfiu.dot.gov. 
Internet  address:  http:// 
www.alaska.fiaa.gov/at  or  at  address 
http7/162.58.28.41/at. 
SUPPLEMENTARY  INFORMATION: 

Comnients  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy-related 
asfwcts  of  the  proposal. 
Communications  should  identify  the 
airspace  docket  nimiber  and  be- 
submitted  in  triplicate  to  the  address 
listed  above.  Commenters  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  notice  must  submit 
with  those  comments  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Airspace  Docket  No.  98- 
AAL-23."  The  postcard  will  be  date/ 
time  stamped  and  returned  to  the 
commenter.  All  communications 
received  on  or  before  the  specified 
closing  date  for  comments  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposal  contained 
in  this  notice  may  be  changed  in  U{(ht 
of  comments  received.  All  comments 
submitted  will  be  available  for 
examination  in  the  Operations  Branch. 
Air  Traffic  Division.  Federal  Aviation 
Administration.  222  West  7th  Avenue. 
Box  14,  Anchorage.  AK.  both  before  and 


after  the  closing  date  for  comments.  A 
report  summarizing  each  substantive 
public  contact  with  FAA  personnel 
concerned  with  this  rulemaking  will  be 
filed  in  the  docket. 

AvailabUity  of  NPRNTs 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the 
Gyrations  Branch.  AAL-530.  Federal 
Aviation  Administration.  222  West  7th 
'  Avenue.  Box  14.  Anchorage.  AK  99513- 
7587.  Communications  must  identify 
the  notice  number  of  this  NPRM. 
Persons  interested  in  being  placed  on  a 
mailing  list  for  future  NPRM's  should 
also  request  a  copy  of  Advisory  Circular 
No.  11-2A  which  describes  the 
application  procedure. 

mtemet  users  may  reach  the  Federal 
Ragiiter's  web  page  for  access  to 
recently  pubUshed  rulemaking 
doctunents  at  http://www. 

•ccess.gpo.gov/su docs/aces/aces 

140.htmJ. 

Hie  Proposal 

The  FAA  proposes  to  amend  14  CFR 
part  71  by  revising  the  Class  D  airspace 
operational  times  at  Elmendorf  AFB. 
AK.  due  to  a  critical  ATC  controller 
shortage.  Currently,  the  Class  D  airspace 
is  operational  24  hours  a  day,  seven 
days  a  week.  The  physical  dimensions 
of  the  Class  D  airspace  will  not  change. 
The  following  phraseology  will  be 
added  to  the  end  of  the  Class  D  airspace 
description:  "This  Class  D  airspace  area 
is  efiiective  during  the  specific  dates  and 
times  established  in  advance  by  a  Notice 
to  Airmen.  The  efiisctive  date  and  timq 
will  thereafter  be  continuously 
published  in  the  Airport/Facility 
Directory."  This  action  will  allow  part 
time  operation  of  the  Airport  Traffic 
Control  Tower  (ATCT)  at  Ehnendorf 
AFB.  AK.  The  USAF  has  indicated  the 
Elmendorf  AFB  tower  will  be  closed 
between  2300L  and  0700L.  During  this 
closure,  the  Class  D  airspace  will 
convert  to  Class  E  airspace  which  this 
proposal  is  establishing  for  IFR  and 
Special  VFR  operations.  During  these 
closure  times,  the  USAF  proptoses  to 
institute  a  recorded  message  on  the 
Automatic  Terminal  Information 
Service  (ATIS)  to  contact  Anchorage 
Approach  Control  if  ATC  services  are 
needed. 

The  area  would  be  depicted  on 
aeronautical  charts  for  pilot  reference. 
The  coordinates  for  this  airspace  docket 
are  based  on  North  American  Datum  83. 
The  Class  D  airspace  areas  are  pubUshed 
in  paragraph  5000  and  Class  E  airspace 
areas  designated  as  a  surfiace  area  are 
published  in  paragraph  6002  in  FAA 
Order  7400.9F.  Airspace  Designations 
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and  Reporting  Points,  dated  September 
10, 1998,  and  effective  September  16. 
1998,  which  is  incorporated  by 
reference  in  14  CFR  71.1  (63  FR  50139; 
September  21, 1998).  The  Class  D  and 
Class  E  airspace  listed  in  this  document 
would  be  revised  and  published  in  the 
Order. 

The  FAA  has  determined  that  these 
proposed  regulations  only  involve  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current.  It. 
therefore  —(1)  is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866;  (2)  is  not  a  "significant 
rule"  tmder  DOT  Regulatory  Policies 
and  Procedures  (44  FR  11034;  February 
26. 1979);  and  (3)  does  not  warrant 
preparation  of  a  regulatory  evaluation  as 
the  anticipated  impact  is  so  minimal. 
Since  this  is  a  routine  matter  that  will 
only  affect  air  traffic  procedures  and  air 
navigation,  it  is  certified  that  this  rule, 
when  promulgated,  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
imder  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  SubjecU  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

The  Propoeed  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  71  as 
follows: 

PART  71-OESIQNATION  OF  CLASS  A. 
CLASS  B,  CLASS  C,  CLASS  D.  AND 
CLASS  E  AIRSPACE  AREAS; 
AIRWAYS:  ROUTES;  AMD  REPORTING 
POINTS 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Aadiority:  49  U.S.C  106(g),  40103, 40113. 
40120:  E.O.  10854,  24  FR  9565.  3  CFR,  1959- 
1963  Comp.,  p.  389. 

§71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  Federal  Aviation 
Administration  Order  7400.9F.  Airspace 
Desigpations  and  Reporting  Points. 
dated  September  10, 1998.  and  effective 
September  16, 1998,  is  to  be  amended 
as  follows: 

Paragraph  5000    Class  D  Airspace 

*         •         •         •         • 

AALAKD    ABdiora9B.ElnMBdorfAFB 
Aiiport.  AK  [KaviMd] 

Anchorage,  Elmendorf  AFB  Airport,  AK 

(Ut  61*  15'11"  N.,  long.  149«  47'38"  W.) 
Elmendorf  Localizer 


(At.  61'  15'14"  N.,  long.  149»  46'48"  W.) 
That  airspace  extending  upward  from  the 
surface  to  and  including  3,000  feet  MSL 
within  a  4.7-mile  radius  of  Elmendorf  AFB 
Airport  and  within  2  miles  each  side  of  the 
Elmendorf  Localizer  front  course  extending 
from  the  4.7-mile  radius  to  a  point  5.5  miles 
from  Elmendorf  AFB  Airport;  excluding  that 
airsp>ace  east  of  long  149*  43'  W,  and  that 
airspace  within  the  Anchorage  International 
Airport,  AK,  Class  C  airspace  area  and  the 
Anchorage  Merrill  Field.  AK.  Class  D 
airspace  area.  This  Class  D  airspace  area  is 
effective  during  the  specific  dates  and  times 
established  in  advance  by  a  Notice  to 
Airmen.  The  effective  date  and  time  Mdll 
thereafter  be  continuously  published  in  the 
Airport/Facility  Directory. 

Paragraph  6002    Class  E  airspace  desiffiated 
as  surface  areas 

*         •         •         •         * 

AALAKE2    AndiorasB.EbBrendorf  AFB 
Airport.  AK  [New] 

Anchorage,  Elmendorf  AFB  Airport,  AK 

(Ut.  61°  15'  11"  N.,  long.  149"  47'  38"  W.) 
ElmendcKf  Localizer 

(At  61'  15'  14"  N.,  long.  149*  46'  48"  W.) 
That  airspace  extending  upward  from  the 
surface  to  and  including  3,000  feet  MSL 
within  a  4.7-mile  radius  of  Elmendorf  AFB 
Airport  and  within  2  miles  each  side  of  the 
Elmendorf  Localizer  front  course  extending 
from  the  4.7-mile  radius  to  a  point  5.5  miles 
from  Elmendorf  AFB  Airport;  excluding  that 
airspace  east  of  long  149°  43'  W,  and  that 
airspace  within  the  Anchorage  International 
Airport,  AK.  Class  C  airspace  area  and  the 
Anchorage  Merrill  Field,  AK,  Claaa  D 
airspace  area. 
*         *         •         •         • 

Issued  in  Anchorage.  AK.  on  October  20, 
1998. 

Trent  S.  CumMiags. 

Acting  Manager,  Air  Traffic  Division,  Alaskan 
Region. 
(FR  Doc.  98-28756  Filed  10-26-98;  8:45  ami 
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and  maintain  a  written  quaUfication 
program  for  individuals  performing 
covered  tasks  on  pipeline  facilities.  The 
intent  of  this  qualification  rule  is  to 
ensure  a  qualified  workforce  and  to 
reduce  the  probability  and  consequence 
of  incidents  caused  by  human  error. 
This  NPRM  proposes  to  create  new 
subparts  in  the  gas  and  hazardous  liquid 
pipeline  safety  regulations.  These  would 
establish  qualification  requirements  for 
individuals  performing  covered  tasks, 
and  would  also  amend  certain  training 
requirements  in  the  hazardous  liquid 
regulations.  This  proposed  rule  was 
developed  through  a  negotiation 
process. 

DATES:  RSPA  must  receive  written 
comments  to  this  proposed  rule  by 
December  28, 1998. 


DEPARTMENT  OF  TRANSPORTATION 

Raaaafdi  and  SpacW  Programa 
Adrnmiatratfon 

49  CFR  Parts  192  and  195 
Podwt  No.  R8PA-M-3783:  Nolico  1] 
nn  2137-AB98 

PipaUna  Sataly:  Qualification  of 
PIpeilna  Porsonnai 

AGENCY:  Research  and  Special  Programs 
Administration  (RSPA);  Office  of 
Pipeline  Safety  (OPS). 
action:  Notice  of  Proposed  Rulemaking 
(NPRM). 

SUMMARY:  This  proposed  nile  would 
require  pipeline  operators  to  develop 


;  Commmits  should  be  sent  to 

the  Dockets  Facility,  U.S.  Department  of 
Transportation.  Plaza  401.  400  Seventh 
Street.  SW.  Washington.  DC  20590- 
0001 .  Comments  may  also  be  filed 
electronically  by  e-mail  at 
ops.commentsOrspa.dot.gov.  Comments 
should  identify  the  docliLet  number 
(RSPA-98-3783).  Persons  should 
submit  the  original  document  and  one 
(1)  copy.  Persons  wishing  to  receive 
confinnation  of  receipt  of  their 
comments  must  include  a  self-addressed 
stamped  postcard.  The  Dockets  FadUty 
is  open  fin>m  9  a.m.  to  5  p.m..  M(mday 
through  Friday,  except  on  Federal 
hohdays.  Comments  can  also  be  vievred 
over  the  Internet  on  http://dms.dot.gov. 

FOR  FURTHER  mfOmAVOH  CONTACT: 
Eben  M.  Wyman.  (202)  366-0918,  or  by 
e-mail  at  eben.wyman#rspa.dot.gov. 
regarding  the  subiect  matter  of  this 
notice:  or  the  Dockets  Unit.  (202)  366- 
4453.  for  copies  of  this  notice  or  other 
material  in  the  docket. 
SUPH.EMENTARY  arOHMATION: 
Table  •rConlaBli  fv  Supplamaataiy 


I.  Introduction. 

n.  Sututoiy  Authority  and  Regulatory 

History, 
m.  Negotiated  Rulemaking. 

A.  Members  of  the  RSPA  Negotiated 
Rulemaking  Committee. 

B.  Negotiated  Rulemaking  Committee 
Groundrules. 

C  Conunittee  Meetings. 
IV.  Scope. 

A.  Persons  Covered  by  the  Proposed  Rule. 

B.  Operators  are  Responsible  for 
Identifying  Covered  Tasks. 

C  Identification  of  Covered  Tasks. 

1.  Tasks  Performed  on  a  Pipeline  Facility. 

2.  Operation  or  Maintenance  Tasks. 

3.  Tasks  Performed  Pursuant  to  a 
Requirement  in  49  CFR  part  192  or  195. 

4.  Tasks  Affecting  the  Operation  or 
Integrity  of  the  Pipeline. 
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D.  Amendments  to  §  195.403. 

V.  DeHnitions. 

VI.  Qualirication  program. 

VII.  Recordkeeping. 

VIII.  General. 

I.  Introduction 

Although  no  regulatory  program  is 
capable  of  completely  eliminating 
human  error,  the  objective  of  this 
proposed  rule  is  to  reduce  the  risk  of 
accidents  on  pipeline  facilities 
attributable  to  human  error.  This 
proposed  rule  for  the  qualification  of 
individuals  is  intended  to  provide  an 
additional  level  of  safety.  This  proposed 
rule  does  not  replace  existing 
qualification  requirements  in  49  CFR 
part  192.  However,  it  does  remove  the 
operations  and  maintenance  training 
requirements  of  §  195.403.  The 
proposed  rule  does  not  diminish  the 
importance  of  the  safety  requirements 
already  in  the  pipeline  safety 
regulations.  These  include  requirements 
for  safety  design  features,  such  as  relief 
valves  and  over-pressure  protection 
devices,  to  provide  protection  against 
human  error  and  other  causes  of 
incidents  and  accidents. 

The  proposed  rule  would  require 
operators  of  pipelines  to  develop  a 
qualiflcation  program  to  evaluate  an 
individual's  ability  to  perform  covered 
tasks,  and  to  recognize  and  react  to 
abnormal  operating  conditions  that  may 
occur  while  performing  covered  tasks. 

The  proposed  rule  would  also  set 
recordkeeping  requirements  that 
operators  must  follow  to  successfully 
demonstrate  compliance,  and  the 
information  that  must  be  maintained  on 
each  individual  who  has  been  evaluated 
and  deemed  qualified  to  work  on  a 
pipeline  facility.  Finally,  the  proposed 
rule  would  specify  the  deadlines  by 
which  operators  must  develop  and 
implement  their  qualiflcation  programs. 

This  proposed  rule  allows  operators 
with  existing  programs  to  modify  those 
programs  if  necessary  to  ensure 
compliance  with  the  minimum 
requirements  of  this  proposed  rule.  The 
proposed  rule  would  also  require 
operators  without  a  qualiflcation 
program  to  establish  a  program  to 
evaluate  the  qualiflcations  of 
individuals  performing  certain 
operation  and  maintenance  activities  on 
those  pipeline  facilities  that  could  affect 
pipeline  operation  or  integrity. 

This  proposed  rule  would  establish  a 
new  subpart  N  in  49  CFR  part  192  and 
a  new  subpart  G  in  49  CFR  part  195.  The 
proposal  would  amend  the  training 
regulations  in  49  CFR  195.403.  The 
emei^ncy  response  training 
requirements  remain  as  they  appear  in 
49  CFR  195.403. 


II.  Statutory  Authority  and  Regulatory 
History 

Sections  106  and  205  of  the  Pipeline 
Safety  Act  of  1992  (Pub.  L.  102-508) 
required  the  Department  of 
Transportation  to  establish  regulations 
requiring  that  "all  individuals 
responsible  for  the  operation  and 
maintenance  of  pipeline  facilities  be 
tested  for  qualiflcations  and  certifled  to 
operate  and  maintain  those  facilities." 
On  August  3, 1994.  RSPA  published 
a  notice  of  proposed  rulemaking  to 
establish  speciflc  training  requirements 
for  the  qualiflcation  of  pipeline  workers 
(59  FR  39506).  This  proposal  would 
have  introduced  qualiflcation  standards 
for  personnel  that  perform,  or  supervise 
persons  performing,  regulated 
operations,  maintenance,  and 
emergency  response  functions.  The 
purpose  of  the  proposal  was  to  improve 
pipeline  safety  by  requiring  operators  to 
ensure  the  competency  of  pipeline 
personnel  through  training,  testing,  and 
periodic  refresher  training. 

In  response  to  this  notice.  RSPA 
received  131  comments  that  expressed  a 
wide  variety  of  interests  and  concerns. 
Most  commenters  asserted  that  the 
proposal  should  have  taken  a  more' 
general  approach  to  qualiflcation  with 
broad  requirements  for  persons 
performing  "safety  related"  functions. 
Commenters  stated  that  the  proposal 
was  too  prescriptive  and  that  the  many 
references  to  training  requirements 
should  be  modifled  to  focus  the 
proposal  on  actual  qualiflcation,  rather 
than  on  the  methods(s)  of  achieving 
qualiflcation. 

OPS'  technical  advisory  committees, 
the  Technical  Pipeline  Safety  Standards 
Committee  and  the  Technical 
Hazardous  Liquid  Pipeline  Safety 
Standards  Committee,  disapproved  of 
the  proposal.  These  Committees  passed 
several  motions  for  amendments  to  the 
proposal.  These  motions  were  generally 
consistent  with  the  written  comments. 

Subsequently,  the  pipeline  safety  law 
was  amended  to  require  that  "all 
individuals  who  operate  and  maintain 
pipeline  facilities  shall  be  qualifled  to 
operate  and  maintain  the  pipeline 
facilities"  (49  U.S.C.  60102(a)).  This  law 
also  requires  that  the  "qualifications 
applicable  to  an  individual  who 
operates  and  maintains  a  pipeline 
facility  shall  address  the  ability  to 
recoj^ize  and  react  appropriately  to 
abnormal  operating  conditions  that  may 
indicate  a  dangerous  situation  or  a 
condition  exceeding  design  limits"  (49 
U.S.C.  60102(a)). 

Following  review  of  the  comments  to 
the  1994  proposed  rulemaking,  as  well 
as  recommendations  by  the  Technical 


Advisory  Committees,  and  a  petition  for 
withdrawal  and  alternative  proposal 
submitted  collectively  by  the  American 
Gas  Association,  the  American  Public 
Gas  Association,  and  the  Southern  Gas 
Association,  RSPA  decided  that  a 
regulatory  process  other  than  traditional 
rulemaking  would  better  address  the 
issues  surrounding  operator 
qualifications.  Consequently,  RSPA 
issued  a  Notice  of  Withdrawal  of  the 
1994  proposed  rulemaking  (61  FR 
34413.  July  22. 1996) and 
simultaneously  issued  a  Notice  of  Intent 
to  form  a  negotiated  rulemaiung 
committee  to  develop  a  proposed  rule 
on  the  qualification  of  pipeline 
personnel  (61  FR  34410,  July  22, 1996). 

in.  Negotiated  Rulemaking 

RSPA  understands  that  effective 
regulatory  solutions  to  certain  issues 
can  be  difficult  for  an  agency  to  craft.  In 
the  typical  rulemaking  process,  the 
participants  often  develop  adversarial 
relationships  that  prevent  efliective 
communication  and  creative  solutions. 
Exchange  of  ideas  that  may  lead  to 
solutions  that  are  acceptable  to  all 
interested  groups  does  not  often  occur 
in  the  traditional  notice  and  comment 
rulemaking  procedure. 

Negotiated  rulemaking  is  conducted 
under  authority  of  the  Negotiated 
Rulemaking  Act  of  1990  and  the  Federal 
Advisory  Committee  Act.  The  process 
involves  assembling  representatives  of 
the  affected  interests  assemble  to 
discuss  a  particular  issue  and  all 
potential  solutions.  The  goal  is  to  reach 
consensus  and  prepare  a  proposed  rule 
for  consideration  by  the  agency.  After 
public  comment  on  the  proposed  rule, 
the  group  may  reconvene  to  review  the 
comments  and  make  recommendations 
for  a  final  rule.  This  inclusive  process^ 
is  intended  to  make  the  proposed  rule 
more  acceptable  to  all  affected  interests 
and  minimize  the  likelihood  of  petitions 
for  reconsideration  and  litigation. 

RSPA  believed  that  the  negotiated 
rulemaking  process  would  provide 
ample  opportunity  for  all  affected 
parties  to  present  their  views  and  to 
reach  a  consensus  on  a  proposed 
qualification  rule.  Negotiated 
rulemakings  have  been  used     ^ 
successfully  by  the  Department  of 
Transportation,  including  the  Federal 
Aviation  Administration,  the  United 
States  Coast  Guard,  the  Federal 
Highway  Administration,  and  the 
National  Highway  Traffic  Safety 
Administration,  and  the  Federal 
Railroad  Administration.  In  addition, 
the  Environmental  Protection  Agency, 
and  the  Occupational  Safety  and  Health 
Administration  have  successfully  used 
the  process. 
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A.  Members  of  the  RSPA  Negotiated 
Rulemaking  Committee 

The  Fedisral  Mediation  and 
Conciliation  Service  (FMCS)  served  as 
the  convenor  and  facilitator  for  the 
Negotiated  Rulemaking  Committee. 
FMCS  chaired  the  negotiations,  offered 
suggestions  in  attempting  to  reach  the 
desired  consensus,  and  helped 
determine  the  feasibility  of  negotiating 
particular  issues.  From  the  beginning  of 
this  process,  RSPA  met  with  FMCS  on 
several  occasions  to  discuss  the  issues 
that  needed  to  be  addressed  and  the 
interests  that  needed  to  be  represented 
on  a  negotiated  rulemaking  committee. 
After  a  comprehensive  search,  (RSPA 
selected  the  following  organizations, 
representing  broad  interests,  to  serve  on 
the  Negotiated  Rulemaking  Committee: 

1.  American  Gas  Association  (A.G.A.): 
Represents  a  large  number  of  gas 
distribution  and  a  few  transmission 
companies  in  the  pipeline  industry. 
A.G.A.  members  consist  of  both  large 
and  small  operators. 

2.  American  Petroleum  Institute  (API): 
Represents  the  interests  of  the 
hazardous  liquid  pipeline  companies. 
API  is  the  major  trade  association  in  the 
petroleum  industry,  and  also  represents 
the  interests  of  operators  of  other 
hazardous  liquid  pipelines. 

3.  Interstate  Natural  Gas  Association 
of  America  (INGAA):  Represents  the 
interests  of  the  larger  interstate  gas 
transmission  pipeline  companies  in  the 
natural  gas  transportation  industry. 
INGAA  consists  mainly  of  the  larger 
interstate  gas  transmission  pipelines. 

4.  AjTierican  Public  Gas  Association 
(APGAh  Represents  publicly-owned  and 
municipal  gas  companies.  Although 
these  public  companies  are  generally 
small,  they  operate  a  large  number  of 
the  distribution  pipelines  in  American 
cities  and  subiurbs. 

5.  National  Propane  Gas  Association 
INPGAh  Represents  the  interests  of 
propane  marketing  and  distribution  at 
the  local  level .  NPGA  is  made  up  of 
both  large  and  small  companies. 

6.  Association  of  Texas  Intrastate 
Natural  Gas  Pipelines:  Represents  the 

-^interests  of  intrastate  natural  gas 
transmission  pipelines. 

7.  Midwest  Gas  Association  (MGAh 
Represents  over  300  investor-owned 
utilities,  municipal  utilities,  contractors 
and  manufacturers.  MGA  brought 
considerable  expertise  in  pipeline 
personnel  training  issues. 

,  8.  NACE  International.  The  Corrosion 
Society  (NACE):  An  organization  of 
corrosion  experts.  NACE  worics 
primarily  on  issues  of  corrosion  and 
corrosion  control  systems. 

9.  National  Association  of  Pipeline 
Safety  Representatives  (NAPSR): 


Represents  state  pipeline  safety 
programs.  Many  of  these  organizations 
will  incorporate  the  final  rule  on 
operator  qualiflcations  into  their 
pipeline  safety  program. 

10.  National  Association  of 
Regulatory  Utility  Commissioners 
(NARUC):  Represents  the  interests  of  the 
state  utility  commissioners,  who 
regulate  gas  rates  and  terms  of  service  in 
most  of  the  flfty  states. 

11.  National  Association  of  State  Fire 
h4arshals:  Represents  the  interests  of 
state  fire  officials  in  state  safety 
programs  and  the  issue  of  qualification 
for  emergency  response. 

12.  International  Union  of  Operating 
Engineers  (lUOE):  Represents  the 
interests  of  a  substantial  number  of 
pipeline  construction  and  maintenance 
workers. 

13.  International  Brotherhood  of 
Electrical  Workers  (IBEW):  Represents 
over  21,000  gas  industry  workers. 

14.  Office  of  Pipeline  Safety  (OPS): 
Served  as  the  representative  of  RSPA, 
and  the  Designated  Federal  Official  on 
the  Negotiated  Rulemaking  Committee. 

B.  Negotiated  Rulemaking  Committee 
Groundrules. 

Most  of  the  procedures  and  protocols 
followed  in  the  negotiation  were 
established  by  the  Committee.  A  set  of 
Committee  "groundrules"  was 
developed  by  participants  at  the  initial 
meeting.  Issues  discussed  and  agreed 
upon  by  the  Committee  included:  how 
discussions  would  be  conducted, 
possibility  of  subgroups  to  work  on 
particular  issues,  expectations  of 
Committee  members,  the  Committee's 
role  throughout  the  rulemaking  process, 
audience  participation,  and  other  topics. 
The  following  are  some  of  the  more 
significant  critical  groundrules 
established  by  the  Committee: 

1.  Membership:  All  organizations 
were  allowed  one  seat  at  the  table,  and 
permitted  to  name  one  alternate  to  serve 
in  their  absence. 

2.  Good  faith:  All  participants  were 
expected  to  act  in  good  faith  on  behalf 
of  their  organization.  OPS  agreed  to 
issue  the  Committee's  proposed  rule  as 
long  as  it  was  not  in  conflict  with  any 
other  legal  requirements.  In  turn,  the 
Committee  a^eed  to  support  the 
prop(»al  following  publication  in  the 
Federal  Register.  It  was  agreed  that  the 
Committee  would  be  actively  involved 
throu^  publication  of  the  final  rule. 

3.  Conduct  of  meetings:  Committee 
members  reserved  the  right  to  bring 
constituents  to  the  table  to  address  the 
Committee,  and  could  quietly  consult 
with  constituents  during  the  course  of 
the  negotiation.  All  meetings  were  open 
to  the  public.  The  Committee  agreed 


that  there  would  be  time  scheduled  on 
every  meeting  agenda  for  comment  by 
the  audience. 

4.  Public  Record:  RSPA  kept  a  record 
of  all  Committee  meetings.  "This  record 
was  placed  in  the  public  docket  (Docket 
No.  PS  94)  and  Isjpublicly  available. 

5.  Consensus:  "Uie  goal  of  the 
negotiating  process  is  consensus.  The 
Committee  developed  its  own  definition 
of  consensxis  for  the  purposes  of  this 
rulemaking,  which  was  as  follows:  "A 
decision  which  all  members  or 
designated  alternates  present  at  the 
meeting  can  a^ee  upon.  The  decision 
may  not  be  everyone's  first  choice,  but 
they  have  heard  it  and  everyone  can  Uve 
with  it." 

C.  Committee  S4eetings. 

The  Committee  convened  a  total  of 
seven  times  between  May,  1997,  and 
January,  1998.  Each  negotiating  session 
lasted  a  minimum  of  two  days,  with  two 
sessions  convening  for  two  and  a  half 
days.  The  Committee  reached  final 
consensus  on  the  NPRM  in  its  last 
meeting  in  January,  1998. 

IV.  Scope 

The  Accountable  Pipeline  Safety  and 
Partnership  Act  of  1996  required  RSPA 
to  adopt  r^ulations  requiring  that  "all 
individuals  who  operate  and  maintain 
pipeline  fecilities  shall  be  qualified  to 
operate  and  maintain  the  pipeline 
facilities"  and  "shall  address  the  ability 
to  recognize  and  react  appropriately  to 
abnormal  operating  conditions  that  may 
indicate  a  dangerous  situation  or  a 
condition  exceeding  design  limits"  (49 
U.S.C.  60102(a)).  The  Committee 
determined  that  a  national  qualification 
program  conducted  by  RSPA,  another 
federal  agency,  or  a  state  agency,  would 
not  be  an  appropriate  or  practical 
response  to  this  mandate.  Such  a  system 
offers  the  advantages  of  national 
consistency,  including  the  ability  of 
contractor  employees  to  work  for 
different  operators  under  a  single 
qualification  regime.  However,  it  was 
determined  that  the  complexity  and  cost 
of  administering  such  a  system,  coupled 
with  the  difficulty  of  devising  a  system 
appropriate  for  the  wide  variations  in 
the  operations  and  maintenance 
procedures  and  bdlities  of  individual 
operators,  precluded  this  from  being  an 
effective  option. 

The  Committee  determined  the 
mandate  would  liest  be  met  by  a  non- 
prescriptive,  performance  based 
regulation  requiring  each  operator  to 
develop,  or  have  developed,  a  written 
program  for  the  qualification  of 
individuals.  This  would  allow  each 
program  to  be  tailored  to  the  unique 
operations  and  practices  of  each 
operator. 


57272  Federal  Rggi»ter/Vol.  63.  No.  207 /Tuesday.  October  27.  1998 /Proposed  Rules 


A.  Persons  Covered  by  the  Proposed 
Rule 

This  proposed  rule  applies  to 
opOTatore  subject  to  the  requirements  of 
49  CTR  parts  192  or  195.  The  rule 
applies  to  all  individuals  who  perform 
covered  tasks,  regardless  of  whether 
they  are  employed  by  the  operator,  a 
contractor,  a  sub-contractor,  or  any 
other  entity  performing  covered  tasks  on 
behalf  of  the  operator. 

B.  Operators  are  Responsible  for 
Identifying  Covered  Tasks 

Under  this  proposed  rule,  the  operator 
would  be  responsible  for  identifying 
which  activities  performed  on  the 
pipeline  facility  are  covered  tasks.  The 
process  for  identifying  covered  tasks  is 
set  forth  in  49  CFR  192.801  and  195.501 
("Scope")  of  this  proposed  riile. 

The  Conunittee  discussed  whether  the 
regulator  or  the  operator  should  be 
responsible  for  identifying  covered 
tasks.  Because  of  large  differences 
between  operations  of  pipelines  across 
the  country,  a  uniform  list  of  tasks 
would  not  be  useful,  and  could  result  in 
overall  increased  costs.  For  example, 
some  operators  do  not  have 
transmission  lines  in  their  systems, 
others  operate  only  distribution  lines, 
and  others  do  not  have  compressors, 
pump  stations,  or  storage  fadUties. 
Some  operators  perform  a  lai]ge  number 
of  covered  tasks,  while  other,  smaller, 
operators  may  have  only  a  limited 
number  of  tasks  that  would  be  classified 
as  covered  tasks. 

Identification  of  covered  tasks  is  a  key 
component  of  the  qualification 
requirements  under  this  proposed  rule. 
The  Committee  proposed  that  it  would 
be  more  effective  and  practical  to  let 
each  operator  determine  the  covered 
tasks  requiring  qualification. 

However,  some  Committee  membere 
were  concerned  that  if  operatore  are 
allowed  to  determine  the  covered  tasks, 
the  proposed  rule  should  also  ensure 
that  the  regulators  retain  the  authority  to 
review  each  operator's  determinations. 
Some  Committee  memben  objected  to 
allowing  each  operator  to  identify 
covered  tasks  requiring  individuals  to 
be  qualified.  These  members  objected  to 
the  use  of  the  words  "determined  by," 
which  could  be  interpreted  to  preclude 
legulatore  from  questioning  the 
operator's  identification  of  covered 
tasks.  The  Committee  decided  to  use  the 
words  "identified  by"  to  mean  the 
selection  of  covered  tasks  by  the 
operator.  The  Committee  concluded  that 
the  authority  to  allow  pipeline  safety 
regulators  to  require  modifications  to 
programs  that  fail  to  meet  regulatory 
requirements  was  already  within  the 


scope  of  federal  and  state  jurisdiction, 
as  was  the  authority  to  question 
particular  activities  included  as  covered 
tasks  by  the  operator.  The  Committee 
concluded  that  covered  tasks  would  be 
activities  identified  by  the  operator. 

Therefore,  under  this  proposed  rule, 
the  operator  of  a  pipeline  facility  would 
be  responsible  for  identifying  which 
activities  performed  on  that  facility  are 
covered  tasks.  The  criteria  for 
identifying  such  tasks  on  gas  and 
hazardous  liquid  pipelines  is  set  forth  in 
49  CFR  192.801  and  195.501. 
respectively. 

Although  operaton  are  responsible  for 
identifying  covered  tasks  for  whidi 
individuals  must  be  qualified,  regulatore 
remain  responsible  for  reviewing 
operator  qualification  programs  and 
ensuring  that  federal  regulatory 
standards  are  applied  and  met 
nationwide.  R^ulatora  may  question  an 
operator's  inclusion  and  exclusion  of 
jMiticular  activities  as  covered  tasks. 
Regulatore  may  require  modifications  to 
programs  that  fail  to  meet  the 
requirements  of  the  rule. 

C.  Identification  of  Covered  Tasks 

The  proposed  rule  includes  a  four- 
part  test  that  each  operator  must  use  to 
determine  whether  an  activity 
constitutes  a  covered  task.  A  covered 
task  is:  (1)  Performed  on  a  pipeline 
facility;  (2)  an  operations  or 
maintenance  task;  (3)  performed 
pursuant  to  a  requirement  in  49  CFR 
part  192  or  195;  and  (4)  affecto  the 
operation  or  integrity  of  the  pipeline. 

1.  Tasks  performed  on  a  pipeline 
facility. 

The  phrase  "performed  on  a  pipeline 
facility"  means  an  activity  that  is 
performed  by  an  individual  whose 
performance  directly  impacts  the 
pifwline  facility.  An  individual  who 
works  on  a  pipeline  component  that  is 
physically  connected  to  the  pipeline 
system  is  performing  work  "on  a 
pipeline  facility"  and  may  be  subject  to 
the  proposed  rules,  regardless  of 
whether  or  not  product  is  flowing 
through  the  pipeline.  Howaver,  a  person 
who  repaira  a  pipeline  system  or 
appurtenance,  that  has  been  removed 
firom  the  system,  would  not  be 
performing  work  on  the  pipeline,  and 
therefore  would  not  be  (wiforming  a 
covered  task. 

2.  Operations  or  maintenance  tasks. 
The  Federal  pipeline  safety  law  requires 
that  all  individuals  who  operate  and 
maintain  pipeline  facilities  be  qualified 
to  operate  and  maintain  those  facilities 
(49  U.S.C.  60102(a)(1)(C)). 

Most  of  the  operations  and 
maintenance  activities  on  pipeline 
facihties  are  found  in  49  CFR  part  192, 


subparts  L  and  M,  or  in  49  CER  part  195, 
subpart  F.  In  addition,  the  regulations 
contain  other  subparts  that  include 
requirements  for  conducting  operations 
and  maintenance  activities.  For 
example,  part  192.  subpart  I.  establishes 
requirements  for  protecting  metallic 
pipelines  from  external,  internal,  and 
atmospheric  corrosion.  The 
requirements  to  monitor  corrosion 
control  systems  are  operations  activities. 
The  requirements  to  take  corrective 
action  when  deficiencies  are  found  in  a 
corrosion  control  program  are 
maintenance  activities.  Therefore,  the 
task  of  repairing  pipelines  affected  by 
corrosion  is  also  a  maintenance  activity. 

Certain  tasks  performed  on  pipeline 
facilities  may  be  covered  tasks  when 
performed  in  the  course  of  operation 
and  maintenance  activities,  but  not  be 
covered  tasks  in  the  course  of  other 
activities.  For  example,  the  task  of 
"welding"  could  be  a  covered  task  when 
performed  as  an  operations  and 
maintenance  activity  on  a  pipeline,  such 
as  when  installing  a  weld-over  sleeve  to 
repair  an  anomaly.  However,  the  task  of 
"welding"  is  not  a  covered  task  under 
this  subpart  when  performed  during  the 
fabrication  of  new  installations,  because 
this  would  not  be  an  operations  and 
maintenance  tasL 

However,  weldere  are  currently 
subject  to  qualification  requirements  in 
49  CFR  part  192.  subpart  E.  and  195. 
subpart  D.  To  comply  with  the  proposed 
rule,  welders  would  have  to  be 
additionally  qualified  to  recognize  and 
react  to  abnormal  operating  conditions 
when  welding  as  a  covered  task.  This 
also  applies  to  other  tasks  such  as 
"plastic  pipe  joining",  for  which  the 
regulations  contain  specific 
requirements. 

3.  Tasks  Performed  Pursuant  to  a 
Requirement  in  49  CFR  pari  192  or  195. 
Covered  tasks  include  only  those 
operations  and  maintenance  activities 
required  by  49  CFR  part  192  or  195. 
Examples  of  covered  tasks  might 
include: 

•  Purging  a  pipeline  because  it  is 
specifically  required  by  49  CFR  192.629; 

•  Leakage  surveys  of  distribution 
lines,  required  by  49  CFR  192.723; 

•  Starting,  operating,  and  shutting 
down  gas  compressor  units,  because  49 
CFR  192.605(b)(7)  specifically  requires 
written  procedures  on  these  tasks,  to 
provide  safety  during  maintenance  and 
operations; 

•  Inspectionof  navigable  water 
crossings  under  49  CFR  195.412;  and 

•  Inspection  of  breakout  tanks 
required  by  49  CFR  195.432. 

Operatore  of  pipeline  facilities  may 
voluntarily  conduct  operations  and 
maintenance  activities  that  are  not 
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required  by  a  specific  provision  in  49 
CFR  part  192  or  195.  However,  an 
activity  does  not  necessarily  become  a 
covered  task  simply  because  an  operator 
develops  procediues  for  conducting  the 
activity,  and  includes  those  procedures 
in  its  Operations  and  Maintenance  Plan. 
For  example,  an  operator  may 
voluntarily  dioose  to  maintain  a 
customer's  buried  piping,  and  include 
procedures  for  this  activity  in  its 
Operations  and  Maintenance  Plan. 
Because  such  maintenance  is  not 
specifically  required  by  49  CFR  part  192 
or  195.  the  associated  maintenance 
activities  are  not  covered  tasks. 

It  is  possible  for  a  task  to  be 
"performed  pureuant  to  a  requirement 
in  part  192  or  195"  even  if  the  task  is 
not  specifically  addressed  by  a 
particular  section.  The  task  need  only  be 
performed  pursuant  to  the  requirement 
contained  in  a  particular  section.  For 
example.  49  CFR  195.428  states  that 
each  operator  shall  inspect  overpressure 
protection  devices  and  ensure  these 
devices  are  operating  adequately. 
Section  195.428  does  not  explidtly 
discuss  calibrations  that  may  be 
necessary  to  address  low  pressure 
shutdowns;  yet  such  calibrations  may  be 
required  to  comply  with  the  regulation. 
Therefore,  the  tttdi  of  calibrating  the 
overpressure  protection  devices  to 
address  low  pressure  shutdowns  would 
be  performed  as  a  result  of  a 
requirement  contained  in  part  195. 

4.  rasics  affecting  the  operation  or 
integrity  of  the  pipeline. 

Under  the  proposed  rule,  covered 
tasks  include  only  those  activities  that 
could  affsct  the  operation  or  integrity  of 
thepipeline. 

The  main  purpose  of  the  proposed 
rule  is  to  ensure  safety  of  pipelines 
through  qualification  of  individuals. 
Initial  discussions  centered  around 
safety-related  tasks  and  the  need  to 
categorize  covered  tasks  as  only  those 
tasks  as  having  safety  implications. 
Some  Committee  membere  argued  that 
most  of  the  provisions  in  49  CFR  parts 
192  and  195  regulate  safety-related 
activities.  It  would  therefore  be 
redundant  to  include  the  word  "safe" 
on  pipeline  operations  addressed  under 
this  criteria,  "rherefore,  it  was  decided  to 
use  the  phrase,  "operation  or  integrity," 
because  some  tasks  do  not  adversely 
affect  the  ofteration  or  integrity  of  the 
pipeline,  even  though  they  meet  the 
other  three  criteria.  The  Committee 
decided  to  include  a  fourth  criteria  that 
must  be  satisfied  for  a  task  to  be  a 
covered  task,  namely  that  the  task 
affects  the  operation  or  integrity  of  the 
pipeline. 

The  Committee  disciissed  the  term 
"operation"  as  used  here  in  the  safety 


context  of  normal  versus  abnormal 
operation,  where  the  latter  could  result 
in  an  unsafe  condition.  For  example,  the 
control  of  flow  and  pressure  in 
pipelines  could  result  in  abnormal 
operation,  if  the  pressure  is  allowed  to 
rise  above  an  acceptable  limit. 
Therefore,  in  this  example,  activities 
that  include  controlling  flow  and 
pressure  on  a  pipeline  system  would  be 
considered  coveved  tasks  if  the  other 
three  criteria  for  covered  tasks  were  met. 

An  additional  example  of  a  task 
affecting  the  integrity  of  the  pipeline 
would  be  coating  or  jacketing  of 
aboveground  pipeline  components.  In 
the  event  atmospheric  corrosion  is 
present,  coating  or  jacketing  the 
component  could  affect  the  integrity  of 
the  pipeline.  However,  painting  a 
pipeline  for  aesthetic  reasons  would  not 
affsct  the  integrity  of  the  pipeline. 

The  "integrity"  of  the  pipeline  refers 
to  the  pipelhie's  ability  to  operate  safely 
and  to  withstand  stresses  imposed 
during  operations.  An  example  of  a 
short-term  effect  on  integrity  would  be 
exceeding  the  Maximimi  Allowable 
Operating  Pressure  (MAOP)  for  gas 
pipelines  and  Maximiun  Operating 
Pressure  (MOP)  for  liquid  pipelines.  An 
example  of  a  long-term  effect  would  be 
feilure  from  corrosion  due  to  improper 
coating  after  repair  of  a  welded  joint. 

Because  the  term  "pipeline  bdlity" 
was  used  in  the  firet  criteria,  the 
Committee  also  considwed  whether  it 
would  be  appropriate  to  use  the  term 
"pipeline  facilify,"  in  the  fourth  criteria 
instead  of  the  term  "pipeline". 
Although  some  argued  that  consistency 
should  be  maintained,  others  stated  that 
the  primary  goal  of  the  proposed  rule  is 
to  ensure  the  safe  operation  and 
integrity  of  the  pipeline  itself. 
Furdiermore.  the  term  "pipeline"  as 
defined  in  49  CFR  parts  192  and  195 
already  encompasses  the  "facilities" 
targeted  by  the  proposed  rule.  The 
Committee  therefore  agreed  that  this 
criterion  should  remain  unchanged. 

ff  a  task  fails  to  meet  any  one  of  the 
four  criteria,  the  task  would  not  be 
considered  a  covered  task  imder  this 
proposed  nde.  The  following  are 
hypothetical  examples  of  how  the  four- 
part  test  can  be  used  to  identify  a 
covered  task: 

Example  1 :  Leakage  surveys  on  gas 
transmission  pipelines. 

(1)  Performed  on  a  pipeline  facility?  Yes. 
because  leakage  surveys  are  performed 
immediately  above  the  pipeline  and  on  the 
pipeline  right-of-way. 

(2)  Is  an  operations  and  maintenance  task? 
Yes,  leakage  surveys  are  conducted  in  tlie 
course  of  pipeline  operations  and 
maintenance  activities. 


(3)  Is  perfonned  as  a  rBquirement  of  this 
part?  Yes,  leakage  surveys  are  required  by  49 
CFR  192.706  and  192.723. 

(4)  AfHscts  the  operation  or  integrity  of  tlie 
pipeline?  Yes,  if  a  leakage  survey  is  not 
properly  conducted,  a  leak  might  not  be 
detected  resulting  in  a  potentially  hazardous 
situation. 

Since  all  four  criteria  are  met,  die  leakage 
survey  is  a  covered  task. 

Example  2:  Measuring  pipe-to-soil 
potentials. 

(1)  Perfonned  on  a  pipeline  facility?  Yes. 
pipe-to-aoil  potentials  are  measured  at 
cathodic  test  stations  attached  directly  to  the 
pipeline. 

(2)  Is  an  operations  and  maintenance  task? 
Yes,  as  pipe-to-soil  potentials  are  read  in  the 
course  of  pipeline  operations  and 
maintenance  activities. 

(3)  Is  perfonned  as  a  requirament  of  this 

part?  Yes,  pipe-to-aoil  potential    

naeasuraments  are  required  by  49  CFR 
192.465  and  195.416. 

(4)  AfEscts  the  operation  or  integrity  of  the 
pipeline?  Yes,  pipe-to  -soil  potential 
measurements,  if  taken  improperly  will,  not 
accurately  reflect  the  level  of  cathodic 
protection  being  provided.  While  not 
■ffin-Hng  the  immediate  operation  of  the 
pipeline,  the  future  integrity  of  the  pipeline 
m^t  be  jeopardixad  (Le.  corrosion  might 
develop),  if  inadequate  cathodic  protactioo  is 
applied  to  the  pipeline  over  a  period  of  time. 

Since  all  four  criteria  are  met,  the 
measurement  of  pipe-to-aoil  potentiais  is  a 
covered  task. 

Example  3:  Meter  reading 

(1)  Petfianned  on  a  pipeline  tadhty?  Yes. 
a  meter  is  a  part  of  a  pipeline  facility. 

(2)  Is  an  operations  and  maintenance  task? 
Yes,  meteit  are  read  in  the  course  of  pipeline 
operations  and  maintenance  activities. 

(3)  Is  peffarmad  as  a  fequirament  of  this 
part?  No.  meter  reading  is  not  a  requirement 
of  49  CFR  part  192  or  part  195. 

(4)  Affocts  the  operation  or  integrity  of  tlie 
pipeline?  No,  meter  reading  has  no  impact  on 
pipeline  operation  or  inte^ty. 

Because  the  task  of  meter  reading  fails 
at  least  one  of  the  four  criteria,  meter 
reading  is  not  considered  a  covered  task. 

In  identifying  covered  tasks,  operatore 
must  consider  specific  tasks  and  not 
necessarily  the  job  classification  of 
individuals  performing  the  tasks, 
because  each  job  classification  may 
incorporate  several  tasks.  For  example, 
an  individual  with  the  job  dassificatioo, 
"meter  reader."  may  be  assigned  tasks 
other  than  reading  a  meter,  such  as 
distribution  line  patrolling  imder  49 
CFR  Part  §  192.721,  Uiat  could  be 
covered  tasks. 

D.  Amendments  to  §  195.403  (Tmiiditg) 

Section  195.403  currently  prescribes 
the  training  requirements  for  operations, 
maintenance,  and  emeigencies  for 
operatore  of  hazardous  liquid  pipelines. 
Because  the  proposed  rule  includes  a 
qualification  process  for  operations  and 
maintenance  activities,  but  does  not 
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address  emergency  response 
qualincation.  49  CFR  195.403  would  be 
amended  to  retain  emergency  response 
training  requirements.  This  rule 
proposes  to  remove  the  specific 
operations  and  maintenance  training 
requirements  addressed  in  49  CFR 
195.403.  Persons  performing  operations 
and  maintenance  tasks  would  need  to  be 
qualified  in  accordance  with  the 
proposed  rule. 

V.  Definitions 

The  definitions  section  of  this 
proposed  rule  was  developed  to 
facilitate  common  understanding  of  key 
terms.  The  Committee  began  using  a 
number  of  terms  that  were  not 
commonly  defined  by  all  members.  To 
facilitate  communication,  these  terms 
were  defined  and  are  provided  in  the 
proposed  rule. 

Abnormal  Operating  Condition 

An  abnormal  operating  condition,  as 
defined  in  this  profiosed  rule,  is  "a 
condition  identified  by  the  operator  that 
may  indicate  a  malfunction  of  a 
component  or  deviation  from  normal 
operations  that  may  indicate  a  condition 
exceeding  design  limits  or  result  in  a 
hazard(s)  to  persons,  property,  or  the 
environment."  This  definition  is 
derived  from  Federal  pipeline  safety  law 
(49  U.S.C.  60102),  and  49  CFR  192.605 
(c)(l)(v)  and  49  CFR  195.402(d)(l)(v). 


"Abnormal  operating  conditions"  is 
also  referenced  in  the  definition  of  the 
term  "qualified".  To  be  qualified,  an 
individual  needs  to  be  able  to  properly 
perform  assigned  covered  tasks  and  be 
able  to  recognize  and  react  to  an 
abnormal  operating  condition  that  may 
be  encountered  while  performing  the 
covered  task.  For  example,  this  may 
include  notifying  the  responsible  parties 
or  taking  corrective  action  to  mitigate 
the  condition. 

As  an  example,  an  individual  that  has 
been  qualified  to  perform  leak  surveys 
should  be  able  to  recognize  and  react  to 
an  abnormal  operating  condition  such 
as  blowing  gas.  Likewise,  an  individual 
who  is  qualified  to  perform  control  of 
gas  pressure  and  flow  should  be  able  to 
recognize  and  react  to  an  abnormal 
operating  pressure  in  a  pipeline 
segment. 

Not  all  atypical  o[>erating  conditions 
are  abnormal.  An  example  of  an  atypical 
operating  condition  that  is  not  abnormal 
is  a  pipeline  which  can  (not  to  exceed 
MAOF  or  MOP)  operate  up  to  200 
pounds  per  square  inch  (psig),  but 
which  typically  operates  at  50  psig. 
Operating  this  pipeline  at  150  psig 
could  be  atypical,  but  not  abnormal.  If 
however  the  atypical  operating 
condition  would  cause  the  pressure  in 
the  pipeline  to  exceed  its  allowable 
limits  or  cause  a  hazard  to  persons, 
property  or  the  environment,  an 
abnormal  operating  condition  would 


result.  A  qualified  individual 
performing  control  of  gas  pressure  and 
flow  who  observes  an  unanticipated 
pressure  increase  in  such  a  pipeline 
segment  should  know  to  investigate  the 
cause  of  the  change  before  it  reaches  the 
MAOP/MOPoftheline. 

Evaluation 

An  evaluation  of  an  individual's 
ability  to  perform  a  covered  task  is  the 
process  that  assesses  and  documents  the 
individual's  qualifications  to  perform 
the  covered  task.  Although  the 
definition  lists  several  acceptable 
methods  for  evaluation,  the  list  is  not 
all-inclusive. 

The  evaluation  of  an  individual's 
qualifications  should  be  an  objective, 
consistent  process  that  documents  an 
individual's  ability  to  perform  the 
covered  task.  This  includes  the 
individual's  ability  to  recognize  and 
react  to  abnormal  operating  conditions 
that  the  operator  could  reasonably 
anticipate  the  qualified  individual  will 
encounter  while  performing  the  covered 
task.  The  operator  should  establish  the 
acceptance  criteria  for  the  evaluation 
method  used  (for  example,  for  on-the- 
job  training  spell  out  the  performance 
criteria:  for  a  written  exam  establish  the 
cutoff  score).  The  following  table  was 
developed  in  Committee  discussion  and 
shows  acceptable  evaluation  methods 
for  'transitional',  'initial'  and 
'subsequent'  qualification: 


Evaluation  method 

TransitKxial' 
quaMication  * 

'tnitiar  quakfications 

'Sut)sequenr  qualification  3 

Written  exam _ 

YES 

YES     

YES „ 

May  not  t>e  used  as  ttte  sole  evaKiation 
method. 

YES 

YES „ 

YES 

VES 

VPS 

Oral  exam  

YES 

WofK  perlormafKa  htstory  review 

Perlormanca  on-the-job  

Orvthe-Jot)  Trainir>g _ 

Simutetion  

YES 

YES  

YES  

YES  

YES 

May  not  be  used  as  ttw  sole  evaluation 
method  after  the  three-year  comp)»- 
anoedate. 

YES 

YES 

YES 

YES 

Other „ 

YES "^Z"ZZZ. 

Notes: 

'  Transiliooarqualification  means  qualification  completed  durino  the  period  between  the  affective  date  of  the  njle  and  t»>e  three-year  comrtt- 
arK»  date,  of  indMduais  wtw  have  been  performing  a  covered  task  on  a  regular  basis  prior  to  the  effective  date  of  the  njle. 
.^'"*2L '*'?*?*''*!"  "*•*"*  qualification,  at  any  time,  of  indrviduals  who  were  not  perfonning  a  covered  task  on  a  regular  basis  prior  to  the  ef- 
fective date  of  the  rule. 

s'Sube^juenf  qualification  means  evaluatwn  of  an  individual's  quaMication.  after  transitionar  or  'inrtiar  qualification,'at  the  interval  established 
t>y  the  operator. 


Under  49  CFR  192.809(c)  and 
195.509(c).  a  work  performance  history 
review  may  not  be  used  as  a  sole 
evaluation  method  after  {INSERT  38 
MONTHS  FOLLOWING  PUBUCATION 
OF  THE  FINAL  RULE}  'Transitional' 
qualification  may  rely  on  a  work 
performance  history  review  as  the  sole 
evaluation  method.  'Initial'  qualification 
may  not  rely  on  only  a  work 
performance  history  review. 


'Subsequent'  qualifications  may  rely  on 
work  performance  history  review  if  used 
in  conjunction  with  at  least  one  other 
evaluation  method. 

The  operator  must  establish  the 
parameters  for  the  work  performance 
history  review.  For  example,  a  work 
performance  history  review  may 
include:  a  search  of  existing  records  for 
documentation  of  an  individual's  past 
satisfactory  performance  of  a  covered 


task(s);  verification  that  the  individual's 
work  performance  history  contains  no 
indications  of  substandard  work  or 
involvement  in  an  incident  (part  192)  or 
accident  (part  195),  caused  by  an  error 
in  performing  a  covered  task;  and, 
verification  that  the  individual  has 
successfully  performed  the  covered  task 
on  a  regular  basis  prior  to  the  effiective 
date  of  the  rule. 


Qualified 

(^edified,  means  that  an  individual 
has  been  evaluated  and  is  able  to 
properly  perform  a  covered  task(s).  and 
recognize  and  react  to  abnormal 
operating  conditions  that  may  be 
encotintered  during  the  performance  of 
the  covered  task(s).  An  individual  may 
be  qualified  using  any  of  the  evaluation 
methods  specified  in  the  operator's 
written  qualification  program. 

VL  Qualification  Program 

The  Committee  identified  the 
following  seven  elements  as 
reqtiirementsd  in  the  operator's 
qualification  program^ 

Paragraph  (a)  of  49  CFR  192.805  and 
195.505  require  operators  to  identify  the 
covered  tasks  to  he  included  in  the 
qualification  program.  Whether  an 
activity  is  a  covered  task  would  be 
determined  using  the  four  criteria  in  49 
CFR  192.801(b)  or  IQS.SOKb).  Because 
operatora  are  responsible  for  identifying 
covered  tasks,  variations  among 
qualification  programs  are  expected. 

A  concern  of  the  Committee  was 
whether  periodic  review  of  covered 
tasks  should  be  required.  Although  a 
periodic  review  requirement  was  not 
included  in  the  proposed  rule,  an 
operator  may  consider  a  periodic  review 
to  ensure  the  accuracy  of  its  covered 
task  list. 

Paragraph  (b)  reqtiires  that  the 
qualification  program  include 
provisions  to  ensure  through  evaluation 
that  individuals  performing  covered 
tasks  are  qualified.  This  would  set  forth 
the  evaluation  methods  to  determine  if 
an  individual  is  qualified.  The 
Committee  discussed  contractor 
personnel  and  who  is  responsible  for 
their  qualification  and  compliance 
under  this  rule.  Some  membere  believed 
contractors  should  not  be  subject  to  this 
proposed  rule  and  that  OPS  should  be 
responsible  for  ensiuing  the 
qualification  of  contractor  personnel. 
OPS  does  not  have  the  authority  to 
directly  enforce  compliance  by 
contractors  with  this  rule.  The  pipeline 
operator  is  responsible  for  all 
individuals  working  on  their  pipeline 
systems.  This  includes  operator  and 
contractor  personnel. 

The  Committee  discussed  the  role  of 
those  perfonning  evaluations.  Members 
agreed  not  to  include  a  provision  in  the 
rule  requiring  evaluators  be  "qualified" 
to  evaluate.  However,  persons 
performing  evaluations  should  possess 
the  requireid  knowledge  (1)  to  ascertain 
an  individuals  ability  to  perform 
covered  tasks  and  (2)  to  substantiate  an 
individuals  ability  to  recognize  and 
react  to  abnormal  operating  conditions 


that  might  surface  while  performing 
those  tasks.  This  does  not  necessarily 
mean^hat  the  persons  performing 
evaluations  should  be  physically  able  to 
perform  the  covered  tasks  themselves. 

The  Committee  discussed  the 
concerns  and  options  available  to  the 
operator  regarding  who  should  evaluate 
the  individuals  performing  covered 
tasks.  Because  the  operator  is 
responsible  for  the  development  and 
implementation  of  the  evaluation 
methods,  the  Committee  thought  that 
the  operator  should  also  be  responsible 
for  selecting  appropriately 
knowledgeable  individuais  to  perform 
evaluations.  The  proposed  rule  requires 
a  qualification  program  that  focuses  on 
ensuring  an  individual  can  properly 
perform  a  covered  task(s)  rather  than  the 
credentials  of  persons  conducting 
evaluations. 

Paragraph  (c)  allows  for  performance 
of  covered  tasks  by  individuals  who  are 
not  qualified  as  long  as  a  qualified 
individual  directly  observes  the  non- 
quaUfied  individual(s).  and  is  able  to 
take  immediate  corrective  actions  when 
necessary.  For  example,  a  distribution 
company  may  use  a  three-person  crew 
to  repair  gas  leaks.  Two  of  the  crew 
members  could  be  non-quaUfied.  The 
crew  excavates  and  repairs  leaking  gas 
mains  and  services  under  the  direct  and 
close  observation  of  the  qualified 
member  of  the  crew.  The  intent  of  this 
provision  is  to  ensure  that  non-quaUfied 
individuals  performing  covered  tasks 
are  subject  to  close  observation  by  a 
quahfied  individixal.  Ultimately,  the 
qualified  member  of  the  crew  is 
responsible  for  the  repair.  The  ratio  of 
non-quaUfied  individuab  to  a 
"qualified"  individual,  should  be  kept 
to  a  minimum. 

Paragraph  (d)  requires  the  operator  to 
evaluate  an  individual  if  the  operator 
has  reason  to  believe  that  the 
individual's  performance  of  a  covered 
task  could  have  contributed  to  an 
incident  as  defined  in  49  CFR  part  191 
or  accident  as  defined  in  49  CFR  part 
195.  If  so,  the  individual's  qualification 
should  be  evaluated  to  determine  if  the 
individiial  continues  to  be  qualified  to 
perform  the  covered  task. 

Paragraph  (e)  requires  the  operator  to 
evaluate  an  individual  if  there  is  reason 
to  beUeve  that  the  individual  is  no 
longer  qualified  to  perform  a  covered 
task.  This  could  occur  if  the  individual 
displays  unsatisfactory  performance  of 
the  ta^.  or  if  there  is  reason  to  believe 
the  individual  no  longer  can  perform 
the  task.  The  operator's  qualification 
program  must  include  provisions  for 
evaluating  an  individual's  quaUfication 
if  the  circumstances  warrant. 


Paragraph  (f)  recognizes  that  changes 
may  occur  that  impact  how  a  covered 
task  is  {}erformed.  Changes  that  may 
need  to  be  commtuiicated  to  individuals 
perfonning  covered  tasks  may  include: 

•  Modifications  to  company  poUdes 
or  procedures. 

•  Changes  in  state  or  Federal 
regulations. 

•  Utilization  of  new  equipment  and/ 
or  technology. 

•  New  i]]%nnati(m  from  equipment 
or  product  manufacturere. 

'the  proposed  rule  requires  that  the 
quaUfication  program  include 
provisions  for  communicating 
infcvmation  on  substantive  changes  to 
the  individuals  performing  the  afifected 
covered  tasks.  When  significant  changes 
occur,  the  operator  should  consider 
whether  additional  qualificaticm 
requirements  are  necessary  and  whether 
individuals  perfonning  the  covered  task 
should  be  evaluated  again. 

Paragraph  (g)  addresses  whether  an 
individual's  qualification  to  perfonn  a 
covered  task  should  be  subject  to 
evaluation  at  appropriate  intervals.  The 
appropriate  interval  may  vary 
depending  on  the  task.  It  was  therefore 
left  to  the  operator  to  detennine  which 
tasks  and  the  interval  at  vi^ch 
subsequent  qualification  of  an 
individual  perfoiming  a  covered  task 
%vill  occur.  The  Committee  felt  that  the 
evaluation  intervals  could  be  specified 
in  units  of  time,  frequency  of  task 
performance  or  other  appropriate  units. 
The  Committee  recognized  that 
subsequent  evaluation  methods  may 
differ  from  initial  qualification  methods. 

This  nde  does  not  require  that  the 
written  quaUfication  program  be 
incorporated  into  an  operator's 
Operations  and  Maintenance  Plan.  The 
operator  may  eiqMnd  any  of  the  seven 
required  elonents  and  add  additional 
elements  to  their  program  but  wriU  only 
bs  held  aocoimtable  to  meet  the 
requirements  of  this  Subpart. 

VIL  Recordkeeping 

Under  the  proposed  rule,  each 
operator  is  required  to  maintain  records 
that  demonstrate  compUance.  The 
Committee  had  considerable  discussion 
regarding  records  ccmtent,  records  to  be 
retained,  and  length  of  retention. 

The  records  that  support  an 
individual's  quaUfications  must  include 
the  identity  of  each  quaUfied  individual 
(for  example  name,  social  security 
number,  or  employee  number,  etc  may 
be  used),  identification  of  each  covered 
task  for  which  quaUfied,  date(s)  of 
ciurent  quaUfication  and  quaUfication 
method(s).  Records  of  an  individual's 
current  quaUfications  must  be 
maintained  while  the  individual  is 


57276 


Federal  Register /Vol.  63.  No.  207 /Tuesday.  October  27.  1998 /Proposed  Rules 


performing  the  covered  tasks  for  which 
qualified.  When  an  individual  is 
evaluated  for  subsequent  qualification, 
the  prior  qualification  records  must  be 
maintained  for  a  period  of  five  years. 
Also,  when  an  individual  stops 
performing  a  covered  task  (i.e..  the 
individual  retires,  is  promoted,  etc.)  the 
individual's  qualification  records  that 
were  current  at  that  time  must  be 
retained  for  a  period  of  five  years.  The 
Committee  selected  five  years  to  be 
consistent  with  other  regulatory  time 
periods.  The  records  may  be  kept  in 
paper,  electronic,  or  any  other 
appropriate  format.  The  records  may  be 
kept  at  a  central  location  or  at  multiple 
locations. 

The  proposed  rule  does  not  address 
whether  a  certification  or  other  record  of 
qualification  need  be  issued  to  each 
qualified  individual.  This  matter  is 
solely  within  the  discretion  of  the 
operator. 

Vm-GcMral 

Development  and  implementation  of  a 
qualification  program  will  take  some 
operators  longer  than  others.  Many 
operators  currently  have  adequate 
processes  or  programs  to  ensure  the 
qualification  of  individuals  working  on 
their  pipeline  systems.  However,  to 
ensure  that  this  proposed  rule  is 
enforceable,  definitive  time  fiames  must 
be  specified.  The  Committee  decided 
that  18  months  would  be  sufficient  time 
to  develop  a  written  qualification 
program. 

An  operator  will  have  three  years 
from  the  effective  date  of  the  fiinal  rule 
to  complete  the  qualification  of  all 
individuals  performing  covered  tasks  on 
its  system,  lliis  will  allow  operators 
with  more  limited  resources  and 
difiiering  budget  cycles  adequate  time  to 
complete  the  qualification  process. 
Those  operators  who  are  able  to  comply 
before  the  mandatory  compliance  date 
are  encouraged  to  do  so.  The  rule  does 
not  intend  to  penalize  early  compliance. 
Therefore,  the  starting  time  for 
subsequent  evaluation  intervals 
determined  by  the  operator  is  not 
required  to  b^in  until  the  compliance 
date. 

Finally,  work  performance  history 
review  will  only  be  allowed  as  the  sole 
method  of  evaluation  during  the  three- 
year  time  period  prior  to  mandatory 
compliance  with  the  rule.  After  this 
time,  work  performance  history  review 
will  be  an  acceptable  method  of 
evaluating  individuals  only  in 
combination  with  another  evaluation 
method. 


Rulemaking  Anal]raes  and  Notices 

Executive  Order  12866 

This  proposed  rule  is  considmed  a 
significant  regulatory  action  under 
section  3(f)  of  Executive  Order  12866 
and.  therefore,  is  subject  to  review  by 
the  Office  of  ManagAnent  and  Budget. 
The  proposal  is  considered  significant 
under  the  Department  of  Transportation 
Policies  and  Procedures  (44  FR  1103. 
February  26. 1979)  because  of  the 
substantial  interest  expressed  by  the 
pipeline  industry,  state  and  Federal 
agencies,  and  Congress.  This  section 
summarizes  the  conclusions  of  the  draft 
regulatory  evaluation.  Copies  of  the 
draft  regulatory  evaluation  are  available 
for  review  and  copying.  Several  groups, 
including  the  Congress,  the  National 
Transportation  Safety  Board,  and  the 
National  Association  of  State  Pipeline 
Safety  Representatives,  have  called 
repeatedly  for  a  pipeline  personnel 
qualification  rule. 

This  proposal  is  the  product  of  a 
negotiated  rulemaking  in  which  all 
major  interested  parties  to  the  rule 
participated,  including  trade 
associations,  pipeline  operators  both 
large  and  small,  organized  labor,  state 
pipeline  representatives,  and  the 
Federal  government.  Members  of  the 
negotiated  rulemaking  committee  all 
agreed  that  this  process  ensiued  that  a 
cost-effective  alternative  forpipeline 
qualification  was  adopted.  The 
American  Gas  Association  (AGA)  and 
other  participants  in  the  negotiated 
rulemaking  contributed  to  estimations 
of  the  cost  of  this  proposal.  RSPA 
adjusted  the  cost  estimates  to  provide  an 
annualized  cost  estimate  for  the  entire 
industry.  Based  on  an  estimated  175.000 
covered  pipeline  employees  (AGA 
estimate),  including  both  operator 
employees  and  contractors.  AGA 
provided  three  distinct  cost  categories 
for  compliance  with  the  proposed  rule 
by  gas  and  hazardous  liquid  pipeline 
operators: 

1.  Cost  for  qualification  program  set- 
up. $210  million 

2.  Cost  of  transitional  evaluation  and 
qualification.  $140  million 

3.  Cost  of  subsequent  evaluation  and 
qualification,  $87.5  million 

RSPA  estimated  that  a  qualification 
program  would  be  effective  for  a 
minimum  of  10  years.  Therefore,  RSPA 
amortized  the  set-up  costs  over  10  years 
using  a  7%  interest  rate  for  an 
annualized  cost  of  $29.3  million  for 
program  development  and  initial 
qualification. 

The  transitional  qualification  was 
amortized  over  a  six  year  period  (three 
years  before  the  effective  date  of  the 
regulation  that  requires  initial 


qualification,  and  an  estimated  three 
years  before  subsequent  qualification)  at 
7%  for  an  annualized  transitional 
qualification  of  $28.6  million. 

On  average,  qualification  for  various 
covered  tanks  would  be  reviewed 
approximately  every  three  years, 
loerefore.  the  next  qualification  (and 
each  subsequent  qualification)  is 
amortized  over  three  years  at  7%  or  an 
annual  subsequent  qualification  Cost  of 
$32.4  million. 

The  result  of  these  calculations  is  a 
cost  of  $57.9  million  per  year  for  the 
years  1-6  ($29.3  million  -f  $28.6 
million)and  a  cost  of  $61.7  million  per 
year  for  years  7-10  ($29.3  million  ••-  32.4 
million).  The  average  annual  cost  for 
compliance  with  the  proposed  rule  is  — . 
approximately  $59  million. 

The  preamble  to  this  proposed  nde 
notes  that  the  intent  of  die  qualification 
rule  is  to  ensure  a  qualified  workforce 
and  to  reduce  the  probability  and 
consequences  of  accidents  caused  by 
human  error.  Investigations  of  pipeline 
incidents/accidents  clearly  attributable 
to  human  error  often  indicate  a 
deficiency  of  knowledge  or  skill  (i.e.. 
lack  of  qualification)  on  the  part  of 
pipeline  personnel.  However,  the 
impact  of  inadequate  qualification  of 
pipeline  personnel  is  not  always 
apparent.  For  example,  incidents/ 
accidents  that  operators  attribute  to 
equipment  failure  or  corrosion  may 
actually  have  been  set  in  motion  by 
poorly  performed  operation  or 
maintenance  procedures.  Although 
many  state  pipeline  safety 
representatives  have  stated  that  this 
proposal  will  reduce  incidents/ 
accidents  by  ensuring  a  qualified 
workforce,  they  concede  that  the  task  of 

3uantifying  that  reduction  is  very 
ifficult. 

In  1997.  there  were  a  total  of  363 
reportable  pipeline  incidents/accidents. 
Of  these.  105  were  directly  attributable 
to  human  error.  This  data  shows  that 
human  error  played  a  direct  role  in  29% 
of  reportable  pipeline  failures  in  1997. 
These  incidents/accidents  resulted  in 
six  fatalities  (cost-approximated  at  $16 
million).  37  injuries  (cost-approximated 
at  $18  million),  and  $15  million  in 
property  damage,  resulting  in  a  total 
estimated  monetized  loss  of  $49  million. 
In  fact,  human  error  frequently  is  not 
cited  as  a  contributing  factor  in 
incident/accident  investigations,  even 
though  it  is  recognized  tl^t  human  error 
underlies  nearly  all  pipeline  failures  to 
some  degree.  Although  the  quantifiable 
benefits  directly  attributable  to  operator 
personnel  error  do  not  exceed  the 
annualized  cost  of  the  rule,  we  believe 
the  nonquantifiable  benefits  (as 
explained  below)  will  exceed  the  cost. 
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Perhaps  the  most  important  fitctor  to 
consider  when  assessing  the  benefits  of 
this  proposal  is  that  very  few  pipeline 
failures  occur  without  some  degree  of 
human  error.  However,  as  stated  above, 
available  data  does  not  always  capture 
the  contribution  of  human  error.  For 
example,  in  1907.  there  were  88 
reportable  incidents  attributed  to 
outside  force  damage  in  the  natiiral  gas 
pipeline  industry.  Although  the  data 
reflects  outside  force  dam^  as  the 
cause  of  the  incidents,  human  enor  is 
inherenUy  present  in  most  outside  force 
damage.  For  instance,  the  outside  force 
damage  may  have  resulted  from  a 
pipeline  worker  not  following  local  one- 
call  system  procediues  or  from 
improper  marking  of  the  pipeline  prior 
to  excavation.  These  scenarios  show  the 
difficulty  in  quantifying  the  benefits  of 
this  proposed  nde.  because  the  pipeline 
incident  data  does  not  always  accurately 
describe  the  role  of  himian  error.  (Of 
course,  some  outside  force  damage 
extends  outside  the  scope  of  this 
proposed  nde.  as  when  a  third  party 
disregards  one-call  procediues.) 

Although  quantifying  aU  the  benefits 
of  an  operator  qualification  rule  is 
impossible.  RSPA  believes  that  the 
overall  benefits  exceed  the  costs  of  the 
rule.  Although  relatively  few  fetalities 
and  injuries  occar  each  year  from 
pipeline  failures,  the  potential  exists  for 
significant,  and  very  costly,  disasters. 

For  example,  on  March  23. 1994.  a 
natural  gas  pipeline  explosion  destroyed 
eight  apartment  buildings  in  Edison, 
New  Jersey.  Although  deaths  and 
injuries  were  limited,  total  damages 
exceeded  $25  million.  The  investigation 
did  not  cite  operator  personnel 
qualification  as  a  direct  contributing 
fector,  but  this  incident  demonstrates 
the  extent  of  loss  that  can  result  from  a 
pipeline  incident/accident.  This 
proposed  rule  will  help  reduce  the 
likelihood  of  such  large-scale  disasters. 

Other  nonquantifiable  benefits  of  this 
proposed  rule  include  improved  worker 
productivity  and  reduced  down-time  for 
pipeline  operators  because  of  improved 
worker  performance.  This  should 
directly  translate  into  reduced  operating 
expenses.  Finally,  dociunentation  of  a 
qualified  woridorce  should  improve 
operator  public  relations  and  lead  to 
reduced  Litigation  costs  because 
pipeline  operatms  will  be  able  to 
demonstrate  that  their  employees  and 
contractors  possess  the  required  skills  to 
safely  perform  operations  and 
maintenance  activities.  RSPA  provides 
further  analysis  for  its  conclusion  that 
this  proposed  nde  will  have  a  positive 
benefit/cost  in  its  "Regulatory 
Evaluation." 


Comments  concerning  the  costs  and 
benefits  of  this  proposed  rule  can  be 
sent  to  the  dockets  office,  referenced  at 
the  beginning  of  this  notice. 

Regulatory  Flexibility  Act 

The  Negotiated  Rulemaking 
Committee  unanimously  agreed  that  all 
operators,  regardless  of  size,  shoidd  be 
subject  to  the  proposed  r\de.  One  of  the 
participants  in  the  negotiated 
niltmiwiring  was  a  representative  of  the 
American  Public  Gas  Association 
(APGA).  The  APGA  represents 
municipal  gas  distribution  companies, 
the  main  group  of  small  entities  in  the 
pipeline  industry.  Very  few  small 
entities  can  be  found  among  hazardous 
liquid  and  gas  transmission  companies 
because  these  businesses  tend  to  be 
large,  heavily  capitalized  firms.  In 
conversations  between  RSPA  and 
APGA,  APGA  indicated  that  as  a  trade 
association  it  woidd  make  itself 
available  to  assist  its  members  in 
complying  vrith  this  proposed  rule. 

As  indicated  in  the  regulatory 
evaluation,  many  resources  exist  to 
assist  both  small  and  large  operators  in 
compliance  with  this  proposal, 
including  classes  from  DOT'S 
Transportation  Safety  Institute, 
nonprofit  industry  associations,  as  well 
as  for  profit  companies.  Additionally, 
while  some  costs  such  as  the 
development  of  the  qualification 
program  is  on  a  per  com[>any  basis,  the 
actual  qualification  will  be  on  a  per 
employee  basis.  As  a  result,  costs 
incurred  by  smaller  companies  should 
be  less  than  those  incurred  by  larger 
companies. 

Fiuther,  the  Committee  considered 
the  flexibility  that  this  proposed  rule 
allows  in  tains  of  permitting  each 
company  to  tailor  its  wotker 
qualification  program  to  its  own  unique 
needs,  and  would  allow  small  operators 
to  interact  with  inspectors  to  evaluate 
and  modify  their  qualification  programs 
if  necessary.  Because  of  this  flexibility, 
the  availability  of  assistance  in 
developing  qualification  plans,  the  fact 
that  much  of  the  cost  will  be 
proportionate  to  the  number  of 
employees,  and  the  £act  that  very  few 
small  entities  can  be  found  among 
hazardous  liquid  and  gas  transmission 
companies,  I  certify  that  this  proposal 
will  not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 

Paperwork  Reduction  Act 

This  NPRM  contains  information 
collection  requirements.  As  required  by 
the  Paperwoiii  Reduction  Act  of  1995 
(44  U.S.C.  3507(d)).  the  Department  of 
Transportation  has  submitted  a  copy  of 


this  section  to  the  Office  of  Management 
and  Budget  for  its  review. 

The  public  infoimation  and 
recordkeeping  burden  for  this  oollectioo 
of  information  is  estimated  to  be  2.2 
millioo  hours  annually  (6.6  million 
hour8/3  years  s  2.2  million  per  year). 
The  total  number  of  respondents  is 
estimated  to  be  50,000.  The  average 
number  of  hours  per  respcmdent  is  44 
(2.2  million  hours/SO.OOO  =  44  hours). 

Oiganizations  and  individuals 
desiring  to  submit  comments  on  the 
information  collection  reqiurements 
should  direct  them  to  the  Office  of 
Information  and  Regulatory  AfEain, 
OMB,  Room  10235.  New  Executive 
Office  Building.  Washington.  DC  20503; 
Attention:  Desk  Office  for  U.S. 
Department  of  Transportaticm. 
Comments  should  be  sent  within  30 
days  of  the  publication  of  this  NPRM. 

The  Department  considers  comments 
by  the  pi^Uc  on  this  proposed 
collection  of  informatimi  in: 

Evaluating  whether  the  proposed 
collection  of  infonnation  is  necessary 
for  the  propw  perfonnance  of  the 
functions  of  the  Department,  including 
whether  the  infonnation  will  have  a 
practical  use. 

Evaluating  the  accuracy  of  the 
Department's  estimate  of  the  burden  of 
the  proposed  collection  of  information, 
including  the  validify  of  the 
methodology  and  assumptions  used. 

Enhnnring  the  quality,  usefrdness. 
and  clarity  of  the  infrmnatioo  to  be 
collected:  and 

Minimizing  the  burden  of  collection 
of  information  on  those  who  are  to 
respond,  including  through  the  use  of 
appropriate  automated  electronic, 
mechanical,  or  other  technological 
collection  techniques  or  other  forms  of 
information  technology;  e.g.,  pennitting 
electronic  submission  of  responses. 

According  to  the  Paperwork 
Reduction  Act  of  1995.  no  persrais  are 
required  to  respond  to  a  collecticm  of 
information  unless  it  displays  a  vaUd 
OMB  control  number.  The  valid  OMB 
control  number  for  this  information 
collection  mil  be  published  in  the 
Fadeial  Register  after  it  is  approved  by 
die  OMB. 

For  more  detaib  see  the  Paperworiik 
Reduction  Act  Aiudysis  available  for 
copying  and  review  in  the  public 
docket. 

Executive  Order  12612 

This  proposed  rule  has  been  anal3rzed 
with  the  principles  and  criteria  in 
Executive  Order  12612  ("Federalism") 
(52  FR  41685).  and  does  not  have 
sufficient  federalism  impacts  to  warrant 
the  preparation  of  a  fedwaiism 
assessment 
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Unfunded  Mandates  Reform  Ad  of  1995 

This  proposed  rule  does  not  impose 
unfunded  mandates  under  the 
Unfunded  Mandates  Reform  Act  of 
1995.  It  does  not  result  in  costs  of  $100 
million  or  more  to  either  State,  local,  or 
tribal  governments,  in  the  aggregate,  or 
to  the  private  sector,  and  is  the  least 
burdensome  alternative  that  achieves 
the  objective  of  the  proposed  rule. 

List  of  Subjects 

49  CFR  Part  192 

Natural  gas,  Pipeline  Safety. 
49  CFR  Part  195 

Anhydrous  ammonia.  Carbon  dioxide. 
Hazardous  liquids.  Petroleum,  Pi{>eline 
safety. 

In  consideration  of  the  foregoing, 
RSPA  hereby  proposes  to  amends  49 
CFR  parts  192  and  195  as  follows: 

PART  192— {AMENDED] 

1.  The  authority  citation  for  part  192 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  5103.  60102.  60104. 
60108.  60109. 10110. 60113.  and  60118;  and 
49  CFR  1.53. 

2.  Subpart  N  is  proposed  to  be  added 
to  read  as  follows: 


Subpart  N-OuaUflcation  of  PIpallna 

Sec. 

192.801 
192.803 

Scope. 
Definitions. 

192.805 
192.807 
192.809 

Qualificaiton  Program. 

Recordkeeping. 

General. 

Sut>part  N— Qualification  of  PIpelina 
Personnel 

1192.801    Scope. 

(a)  This  subpart  prescribes  the 
minimum  requirements  for  operator 
qualiHcation  of  individuals  performing 
covered  tasks  on  a  pipeline  facility. 

(b)  For  the  purpose  of  this  subpart,  a 
covered  task  is  an  activity,  identified  by 
the  operator,  that: 

(1)  Is  performed  on  a  pipeline  facility: 

(2)  Is  an  operations  or  maintenance 
task: 

(3)  Is  performed  as  a  requirement  of 
this  part;  and 

.  (4)  Affects  the  operation  or  integrity  of 
the  pipeline. 

1192.803    Definitions. 

Abnormal  operating  condition  means 
a  condition  identined  by  the  operator 
that  may  indicate  a  malfunction  of  a 
component  or  deviation  from  normal 
operations  that  may  indicate  a  condition 
exceeding  design  limits  or  result  in  a 
hazard(s)  to  persons,  property,  or  the 
environment. 


Evaluation  means  a  process, 
established  and  documented  by  the 
operator,  to  determine  an  individual's 
ability  to  perform  a  covered  task  by  any 
of  the  following:  written  examination; 
oral  examination;  work  performance 
history  review;  observation  during: 

(1)  Performance  on  the  job, 

(2)  On  the  job  training. 

(3)  Simulations:  or  other  forms  of 
assessment. 

Qualified  means  that  an  individual 
has  been  evaluated  and  can: 

(1)  Perform  assigned  covered  tasks; 
and 

(2)  Recognize  and  i^ct  to  abnonpal 
operating  conditions. 

f192.80S    Quaimcatton  Program. 

Each  operator  shall  have  and  follow  a 
written  qualification  program.  The 
program  shall  include  provisions  to: 

(a)  Identify  covered  tasks; 

(b)  Ensure  through  evaluation  that 
individuals  performing  covered  tasks 
are  qualified; 

(c)  Allow  individuals  that  are  not 
qualified  pursuant  to  this  subpart  to 
perform  a  covered  task  if  directed  and 
observed  by  an  individual  that  is 
qualified; 

(d)  Evaluate  an  individual  if  the 
operator  has  reason  to  believe  that  the 
individual's  performance  of  a  covered 
task  contributed  to  an  incident  as 
defined  in  part  191  of  this  chapter; 

(e)  Evaluate  an  individual  if  the 
operator  has  reason  to  believe  that  the 
individual  is  no  longer  qualified  to 
perform  a  covered  task; 

(f)  Communicate  changes  that  affect 
covered  tasks  to  individuals  performing 
those  tasks;  and, 

(g)  Identify  those  covered  tasks  and 
the  intervals  at  which  evaluation  of  the 
individual's  qualifications  is  needed. 

1192.807    F^ecordkeeplng. 

Each  operator  shall  maintain  records 
that  demonstrate  compliance  with  this 
subpart. 

(a)  Qualification  records  shall 
include: 

(1)  Identification  of  qualified 
individual(s); 

(2)  Identification  of  the  covered  tasks 
the  individual  is  qualified  to  perform; 

(3)  Date(s)  of  current  qualification; 
and 

(4)  Qualification  method(s). 

(b)  Records  supporting  an  individual's 
current  quaUfication  shall  be 
maintained  while  the  individual  is 
performing  the  covered  task.  Records  of 
prior  qualification  and  records  of 
individuals  no  longer  performing 
covered  tasks  shall  be  retained  for  a 
period  of  five  years. 


1192.800    Qeneral. 

(a)  Operators  must  have  a  written 
qualification  program  by  {INSERT 
DATE  2018  MONTHS  AFTER 
PUBUCATION  OF  FINAL  RULE}. 

(b)  Operators  must  complete  the 
qualification  of  individuals  performing 
covered  tasks  by  {INSERT  DATE  38 
MONTHS  AFTER  PUBUCATION  OF 
FINAL  RULE}. 

(c)  After  {INSERT  DATE  38  MONTHS 
AFTER  PUBUCATION  OF  FINAL 
RULE}  work  performance  history  may 
not  be  used  as  a  sole  evaluation  method. 

PART195— [AMENDED] 

3.  The  authority  citation  for  part  195 
continues  to  read  as  follows: 

AutfMrity:  49  U.S.C.  5103,  60102, 60104, 
60108.  60109,  60118:  and  49  CFR  1.53. 

4.  Section  195.043  would  be  revised 
to  read  as  follows: 

1196.403    Emergency  Response  Training. 

(a)  Each  operator  shall  establish  and 
conduct  a  continuing  training  program 
to  instruct  emergency  response 
personnel  to: 

(1)  Carry  out  the  emergency 
procedures  established  under  §  195.402 
that  relate  to  their  assignments; 

(2)  Know  the  characteristics  and 
hazards  of  the  hazardous  liquids  or 
carbon  dioxide  transported,  including, 
in  case  of  flammable  HVL.  flammability 
of  mixtures  with  air.  odorless  vapors, 
and  water  reactions; 

(3)  Recognize  conditions  that  are 
likely  to  cause  emergencies,  predict  the 
consequences  of  facility  malfunctions  or 
failures  and  hazardous  liquids  or  carbon 
dioxide  spills,  and  take  appropriate 
corrective  action; 

(4)  Take  steps  necessary  to  control 
.  any  accidental  release  of  hazardous 

liquid  or  carbon  dioxide  and  to 
minimize  the  potential  for  fire, 
explosion,  toxicity,  or  environmental 
damage. 

(5)  Learn  the  proper  use  of  firefighting 
procedures  and  equipment,  fire  suits, 
and  breathing  apparatus  by  utilizing, 
where  feasible,  a  simulated  pipeline 
emergency  condition;  and, 

(b)  At  the  intervals  not  exceeding  15 
months,  but  at  least  once  each  calendar 
year,  each  operator  shall: 

(1)  Review  with  personnel  their 
performance  in  meeting  the  objectives  of 
the  emergency  response  training 
program  set  forth  in  paragraph  (a)  of  this 
section;  and 

(2)  Make  appropriate  changes  to  the 
emergency  response  training  program  as 
necessary  to  ensure  that  it  is  effective. 

(c)  Each  operator  shall  require  and 
verify  that  its  supervisors  maintain  a 
thorough  knowledge  of  that  portion  of 
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the  emergency  response  procedures 
established  under  §  195.402  for  which 
they  are  responsible  to  ensure 
compliance. 

5.  Subpart  G  is  proposed  to  be  added 
to  read  as  follows: 

Sul)part  G-Qualiflcation  of  Pipeline 
Personnel 

195.501 
195.503 
195.505 
195.507 
195.509 


Scope. 
Definitions. 
Qualification  Program. 
Recordkeeping. 
General. 


Subpart  G— Qualification  of  Pipeline 
Peraonnel 

§195.501    Scope. 

(a)  This  subpart  prescribes  the 
minimiun  requirements  for  operator 
qualification  of  individuals  performing 
covered  tasks  on  a  pipeline  facility. 

(b)  For  the  piupose  of  this  subpart,  a 
covered  task  is  an  activity,  identified  by 
the  operator,  that: 

(1)  Is  performed  on  a  pipeline  facility; 

(2)  Is  an  operations  or  maintenance 
task; 

(3)  Is  performed  as  a  requirement  of 
this  part;  and 

(4)  Affects  the  operation  or  integrity  of 
the  pipeline. 

1195.503    Definitions. 

Abnormal  operating  condition  means 
a  condition  identified  by  the  operator 
that  may  indicate  a  malfunction  of  a 
component  or  deviation  from  normal 
operations  that  may  indicate  a  condition 
exceeding  design  limits  or  result  in  a 
hazard(s)  to  persons,  property,  or  the 
environment. 

Evaluation  means  a  process, 
established  and  dociunented  by  the 


operator,  to  determine  an  individual's 
ability  to  perform  a  covered  task  by  any 
of  the  following:  written  examination; 
oral  examination;  work  performance 
liistory  review;  observation  during: 

(1)  Performance  on  the  job, 

(2)  On  the  job  training, 

(3)  Simulations;  or  other  forms  of 
assessment. 

Qualified  means  that  an  individual 
has  been  evaluated  and  can: 

(1)  Perform  assigned  covered  tasks; 
and 

(2)  Recognize  and  react  to  abnormal 
operating  conditions. 

S  105.505  Qualification  Program. 

Each  operator  shall  have  and  follow  a 
written  quaUfication  program.  The 
program  shall  include  provisions  to: 

(a)  Identify  covered  tasks; 

(b)  Ensure  through  evaluation  that 
individuals  performing  covered  tasks 
are  qualified; 

(c)  Allow  individuals  that  are  not 
qualified  piu^uant  to  this  subpart  to 
perform  a  covered  task  if  directed  and 
observed  by  an  individual  that  is 
qualified; 

(d)  Evaluate  an  individual  if  the 
operator  has  reason  to  believe  that  the 
individual's  performance  of  a  covered 
task  contributed  to  an  accident  as 
defined  in  this  part  195; 

(e)  Evaluate  an  individual  if  the 
operator  has  reason  to  lielieve  that  the 
individual  is  no  longer  qualified  to 
perform  a  covered  task; 

(f)  Communicate  changes  that  affect 
covered  tasks  to  individuals  i>erforming 
those  tasks;  and 

(g)  Identify  those  covered  tasks  and 
the  intervals  at  which  evaluation  of  the 
individual's  qualifications  is  needed. 


{196.507    Recordkeeping. 

Each  operator  shall  maintain  records 
that  demonstrate  compliance  with  this 
subpart. 

(a)  Qualification  records  shall 
include: 

(1)  Identification  of  qualified 
individual(s); 

(2)  Identification  of  the  covered  tasks 
the  individual  is  qualified  to  perform; 

(3)  Date(s)  of  ciuient  qualification; 
and 

(4)  Qualification  method(s). 

(b)  Records  supporting  an  individual's 
current  quaUfication  shall  be 
maintained  while  the  individual  is 
performing  the  covered  task.  Records  of 
prior  quaUfication  and  records  of 
individuals  no  longer  performing 
covered  tasks  shall  be  retained  for  a 
period  of  five  years. 

§195.500    GeneraL 

(a)  Operators  must  have  a  written 
quaUfication  program  by  {INSERT 
DATE  20  MONTHS  AFTER 
PUBUCATION  OF  FINAL  RULE}. 

(b)  Operators  must  complete  the 
qualification  of  individuals  performing 
covered  tasl^s  by  {INSERT  DATE  38 
MONTHS  AFTER  PUBUCATION  OF 
FINAL  RULE}. 

(c)  After  {INSERT  DATE  38  MONTHS 
AFTER  PUBUCA^nON  OF  FINAL 
RULE}  woric  performance  history  may 
not  be  used  as  a  sole  evaluation  method. 

Issued  in  Washington,  DC  on  October  21, 
1998. 

RidMid  B.  Felder. 

Associate  Administrator  for  Pipeline  Safety. 
|FR  Doc.  98-28662  Filed  10-26-98;  8:45  am] 
BIUJNQ  OOOC  4S1S-W-P 
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Fadaral  Ragiatar 
Vol.  63.  No.  207 

Tuesday.  October  27,  1998 


This  section  of  the  FEDERAL  REGISTER 
contains  documents  other  than  rules  or 
proposed  rules  that  are  applicable  to  the 
public.  Notices  o(  hearings  and  investigations, 
oommitiee  meetings,  agency  decisions  and 
rulings,  delegations  of  authority,  filing  of 
petitions  and  applications  and  agency 
statenwrrts  of  organization  arKJ  furwtlons  are 
examples  of  documents  appearing  in  tNs 
section. 


COMMISSION  ON  CIVIL  RIGHTS 

AgMKto  and  Notica  of  Public  Mealing 
of  tha  Arizona  Adviaory  Cotnmlttaa 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  rules  and 
regulations  of  the  U.S.  Commission  on 
Qvil  Rights,  that  a  meeting  of  the 
Arizona  Advisory  Committee  to  the 
Commission  will  convene  at  10:00  a.m. 
and  adjourn  at  1:00  p.m.  on  November 
20. 1998,  at  the  Ramada  Hotel.  401 
North  First  Street,  Phoenix,  Arizona 
85004.  The  Committee  will  be  briefed 
by  representatives  of  the  Arizona 
Community  Foundation  and  discuss  the 
Arizona  Department  of  Transportation 
report.  The  subcommittee  will  report  on 
law  enforcement  issues. 

Persons  desiring  additional 
information,  or  planning  a  presentation 
to  the  Committee,  should  contact  Philip 
Montez,  Director  of  the  Western 
Regional  Office.  213-694-3437  (TDD 
213-694-3435).  Hearing-impaired 
persons  who  will  attend  the  meeting 
and  require  the  services  of  a  sign 
language  interpreter  should  contact  the 
Regional  Office  at  least  ten  (10)  working 
days  before  the  scheduled  date  of  the 
meeting. 

The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  rules 
and  regulations  of  the  Commission. 

Dated  at  Washington.  DC.  October  19. 
1998. 

Caioi-Lae  Hurley. 

Chief,  Regional  Progmms  Coordination  Unit. 
(PR  Doc.  98-28715  Filed  10-26-98:  8:45  am) 
MLUNO  COM  a336-01-P 


COMMISSION  ON  CIVIL  RIGHTS 

Agenda  and  Notica  of  Public  Meeting 
of  ttia  North  Carolina  Adviaory 
Committee 

.  Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  rules  and 
regulations  of  the  U.S.  Commission  on 


Civil  Rights,  that  a  meeting  of  the  North 
Carolina  Advisory  Committee  to  the 
Commission  will  convene  at  11:00  a.m. 
and  adjourn  at  4:00  p.m.  on  November 
18, 1998,  at  the  North  Carolina  A  &  T 
State  University,  Hodgin  Hall,  Room 
106,  Greensboro.  North  CaroUna  27411. 
The  purpose  of  the  meeting  is  to  review 
a  draft  report,  discuss  civil  rights 
progress  and  problems,  and  to  plan  the 
Committee's  next  project. 

Persons  desiring  additional 
information,  or  planning  a  presentation 
to  the  Committee,  should  contact  Bobby 
D.  Doctor,  Director  of  the  Southern 
Regional  Office.  404-562-7000  (TDD 
404-562-7004).  Hearing-impaired 
persons  who  will  attend  the  meeting 
and  require  the  services  of  a  sign 
language  interpreter  should  contact  the 
Regional  Office  at  least  ten  (10)  working 
days  before  the  scheduled  date  of  the 
meeting. 

The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  rules 
and  regulations  of  the  Commission. 

Dated  at  Washington.  DC,  October  15. 
1998. 

Carol-Lse  Hurley. 

Chief,  Regional  Progmms  Coordination  Unit. 
(FR  Doc.  98-28716  Filed  10-26-98:  8:45  am) 
HLUNO  COM  S33(^1-» 


COMMISSION  ON  CIVIL  RIGHTS 

Agenda  and  Notice  of  Public  Meeting 
of  tha  Utah  Adviaory  Committee 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  rules  and 
regulations  of  the  U.S.  Commission  on 
Civil  Rights,  that  a  meeting  of  the  Utah 
Advisory  Committee  to  the  Commission 
will  convene  at  6:00  p.m.  and  adjourn 
at  9:00  p.m.  on  Friday,  November  13, 
1998,  at  the  Horizonte  Instruction  and 
Training  Center,  1234  South  Main 
Street,  Room  540,  Salt  Lake  Qty,  Utah 
84101.  The  purpose  of  the  meeting  is  to 
plan  future  activities,  discuss  current 
issues  in  the  State,  and  provide  new 
member  orientation.  The  Committee 
will  reconvene  at  10:00  a.m.  and 
adjourn  at  2:00  p.m.  on  Saturday. 
November  14, 1998,  at  the  same 
location,  the  Horizonte  Instruction  and 
Training  Center.  The  Committee  will 
hold  a  briefing  on  civil  rights  issues 
including  presentations  from  Utah 
officials,  community  representatives 
and  citizens. 


Persons  desiring  additional 
information,  or  planning  a  presentation 
to  the  Committee,  should  contact  John 
Dulles.  Director  of  the  Rocky  Moimtain 
Regional  Office.  303-666-1040  (TDD 
303-666-1049).  Hearing-impaired 
persons  who  will  attend  the  meeting 
and  require  the  services  of  a  sign 
language  interpreter  should  contact  the 
Regional  Office  at  least  ten  (10)  working 
days  before  the  scheduled  date  of  the 
meeting. 

The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  rules 
and  regulations  of  the  Commission. 

Dated  at  Washington,  DC,  October  19, 
1998. 

Carol-Lee  Hurley. 

Chief,  Regional  Programs  Coordination  Unit. 
(FR  Doc.  98-28714  Filed  10-26-98;  8:45  am] 


CIVIL  RIGHTS  COMMISSION 
Sunahine  Act  Meeting 

AQENCY  HOUNNQ  THE  MEmNQ:  Nuclear 

Regulatory  Commission. 

DATES:  Weeks  of  October  26,  November 

2.  9,  and  16. 1998. 

PLACE:  Commissioners'  Conference 

Room.  11555  Rockville  Pike.  Rockville. 

Maryland. 

STATUS:  Public  and  Closed. 

MATTERS  TO  BE  CONSIDERED: 

Week  of  October  26 

Wednesday,  October  28 

11:30  a.m. — Affirmation  Session  (Public 
Meeting)  (if  needed). 

Week  of  November  2 — Tentative 

Monday,  November  2 

2:00  p.m. — Briefing  on  Reactor 
Oversight  Process  Improvements 
(Public  Meeting).  (Contact:  Frank 
Gillespie.  301-415-1275) 

3:30  p.m. — Affirmation  Session  (Public 
Meeting)  (if  needed). 

Week  of  November  9 — Tentative 

Thursday,  November  12 

11:30  a.m. — Affirmation  Session  (Public 
Meeting)  (if  needed). 

Friday.  November  13 

9:00  a.m. — Meeting  on  NRC  Response  to 
Stakeholders'  Concerns  (Public 
Meeting)  (Contact:  Bill  Hill.  301-415- 
1661/1969). 


Week  of  November  16— Tentative 

Tuesday.  November  17 

11:30  a.m. — Affirmation  Session  (Public 
Meeting)  (if  needed). 

Thursday.  November  19 

2:00  p.m. — Meeting  on  CX^  Cook  (Public 

Meeting). 

*The  schedule  for  Conunission 
meetings  is  subject  to  change  on  short 
notice.  To  verify  the  status  of  meetings 
caU  (Recording}— (301)  415-1292. 
Contact  person  for  more  information: 
Bill  Hill  (301)  415-1661. 

The  NRC  Commission  Meeting 
Sdiedule  can  be  found  on  the  Internet 
at:  http://www.nic.gov/SECY/smi/ 
schedule.htm 

This  notice  is  distributed  by  mail  to 
several  hundred  subscribers;  if  you  no 
longer  wish  to  receive  it.  or  would  like 
to  be  added  to  it.  please  contact  the 
Office  of  the  Seoetary.  Attn:  Operations 
Branch.  Washington.  D.C  20555  (301- 
415-1661).  In  addition,  distribution  of 
this  meeting  notice  over  the  Internet 
system  is  available.  If  you  are  interested 
in  receiving  this  Commission  meeting 
schedule  electronically,  please  send  an 
electronic  message  to  wmhOnrc.gov  or 
dkwOnrc.gov. 
WUliam  M.  HUI.  Jr.. 

Secy,  Tracking  Officer,  Office  of  the  Secretary. 
(FR  Doc  98-28881  Filed  10-23-98;  2:50  pm] 
■UMQ  OOOC  7tM-ai-H 


CORPORATION  FOR  NATIONAL  AND 
COMMUNITY  SERVICE 

AmarfCorpa*National  Civilian 
Community  Corpa  (NCC^ 

AGENCY:  Corporation  for  National  and 

Community  Service. 

action:  Notice  of  availability  of 

AmeriCorps'NCCC  teams  for 

collaboration. 

SUMMARY:  The  AmeriCorps*NCCC  seeks 
community  partners  in  the  performance 
of  service  projects  in  the  areas  of  the 
environment,  education,  public  safety, 
other  unmet  human  needs,  and  disaster 
relief. 

DATES:  Proposals  are  accepted  and 
reviewed  on  an  on-going  basis. 
FOR  FURTHER  INFORMATION:  See 
AmeriCorps*National  Qvilian 
Commimity  Corps'  projects  brochure  on 
the  World-wide  Web  at  http:// 
www.nationalservice.oig. 
SUPPLEMENTARY  INFORMATION:  The 
National  Civilian  Community  Corps  is 
an  AmeriCorps  program  of  the 
Corporation  for  National  and 
Community  Service.  The 


AmeriCorps*NOCC  manages  teams  of 
yotmg  adults  to  conduct  service  projects 
across  the  nation.  Teams  include 
approximately  twelve  18-24  year  old 
men  and  women  of  diverse  social, 
economic,  and  educational 
backgrounds,  and  a  trained  team  leader. 
Projects  are  typically  6  to  8  weeks  in 
duration;  the  period  of  service  for  larger, 
more  complex  projects  can  be  extended. 

Eligibility:  Private  nonprofit 
oiganizations;  governmental  entities  at 
the  federal,  state,  and  local  levels; 
educational  institutions:  community- 
based  organizations;  and  Native 
American  Tribal  Coimcils  are  eligible  to 
submit  proposals.  Proposals  are 
accepted,  reviewed,  and  approved  with 
consideration  for  compelling  needs, 
geographical  distribution,  availability  of 
teams,  and  AmeriCorps*NCOC  costs 
related  to  team  deployment. 

Cost:  There  is  no  charge  for  the 
services  of  an  AmeriCorps*  NCCC  team 
or  its  transportation;  however, 
collaborating  organizations  are  expected 
to  provide  the  necessary  materials, 
equipment,  and  technical  supervision 
for  projects,  as  well  as  assist  with  food 
and  lodging  if  the  project  site  is  beyond 
a  reasonable  commuting  distance  from 
the  AmeriCorps*NCCC  campus. 
AmeriCorps*NCOC  does  not  provide 
financial  grants  of  any  kind  in 
association  with  this  program. 
ADDRESSES:  For  interested  organizations 
in  Connecticut.  Delaware.  Maine. 
Maryland.  Massachusetts,  New 
Hampshire,  New  Jersey,  New  York, 
Rhode  Island,  and  Vermont,  contact: 
AmeriCorps'NCOC  Northeast  Region 
Campus,  Attn:  Ms.  LaQuine  Roberson. 
Director  of  Projects  and  Training.  P.O. 
Box  27.  Perry  Point.  MD  21902-0027. 
(410)  642-2411.  ext.  6264. 

For  interested  organizations  in 
Alabama.  Arkansas.  Florida,  Georgia, 
Kentucky.  Louisiana.  Mississippi,  North 
Carolina.  Puerto  Rico.  South  Carolina. 
Tennessee,  and  the  Virgin  Islands, 
contact: 

AmeriCorps'NCCC  Southeast  Region 
Campus.  Attn:  Ms.  Ruth  Rambo. 
Director  of  Projects  and  Training  2231 
South  Hobson  Avenue.  Charleston.  SC 
2940S-2438.  (843)  743-8600,  ext.  3007. 

For  interested  organizations  in 
Colmvdo.  Illinois.  Indiana.  Iowa. 
Kansas.  Michigan.  Minnesota,  Missouri, 
Montana.  Nebraska.  New  Mexico.  North 
Dakota,  Oklahoma.  South  Dakota.  Texas, 
Wisconsin,  and  Wyoming,  contact: 
AmeriCorps'NOCC  Central  Region 
Campus.  Attn:  Ms.  Karen  LaBat, 
Director  of  Projects  and  Training.  1059 
Yosemite  Street.  Building  758.  Room 
213.  Aurora.  CO  80010-6062.  (303)  340- 
7305. 


For  interested  oiganizations  in 
Alaska.  Arizona,  California.  Hawaii, 
Idaho.  Nevada,  Oregon,  Utah. 
Washington,  and  the  Pacific  U.S. 
territories,  contact:  AmeriCorps* NCCC 
Western  Region  Campus,  Attn:  Mr. 
Charles  Davenport,  CKrector  of  Projects 
and  Training,  2650  Truxton  Road,  San 
Diego,  CA  92106-6001.  (619)  524-0749. 

For  interested  organizations  in  the 
District  of  Columbia.  Ohio. 
Pennsylvania.  Virginia,  and  West 
Virginia,  contact:  AmeriCorps*  NCCC 
Capital  Region  Campus,  Attn:  Ms.  Kate 
Becker.  Campus  Director,  Two  D.C. 
Village  Lane.  S.W..  Washington,  D.C 
20032.  (202)  561-1091. 

Dated:  October  21, 1998. 
KanaeA  L.  Klbdwu. 
General  Courts^. 
(FR  Doc  98-28675  Piled  10-26-«8: 8:45  am) 


DEPARTMENT  OF  DEFENSE 

OfHoa  Of  tha  Sacratory 

Dafenae  Partnarahip  CouncH  MieMng 

agency:  Department  of  DeCanse. 
ACTION:  Notice  of  meeting. 

summary:  The  Department  of  Defense 
(DOD)  annotinoes  a  meeting  of  the 
Defense  Partnership  Council.  Notice  of 
this  meeting  is  required  under  the 
Federal  Advisory  Committee  Act  This 
meeting  is  open  to  the  public.  The 
topics  to  be  covered  will  include:  A 
discussion  of  a  project  to  examine 
current  initiatives  in  labor  relations 
training  and  labor-management 
partnership  affecting  the  Department's 
civilian  woridoroe;  and  other  topics 
related  to  the  enhancement  of  Labor- 
Management  partnerships  throughout 
DOD. 

DATES:  The  meeting  is  to  be  held 
November  18. 1998,  in  room  1E801. 
Conference  Rocnn  7,  the  Pentagon,  from 
1:00  pjn.  tmtil  3:00  pjn.  Conunoits 
should  be  received  by  November  11. 
1998.  in  order  to  be  considered  at  the 
November  18  meeting. 
ADDRESSES:  We  invite  interested 
pOTSons  and  oiganizations  to  submit 
written  comments  or  recommendations. 
Mail  or  deliver  your  comments  or 
recommendations  to  Mr.  Kenneth 
Oprisko  at  the  address  shown  below. 
Seating  is  limited  and  available  on  a 
first-come,  first-serve  basis.  Individuals 
wishing  to  attend  who  do  not  possess  an 
appropriate  Pentagon  building  pass 
should  call  the  below  listed  telephone 
number  to  obtain  instructions  foff  entry 
into  the  Pentagon.  Handicapped 
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individuals  wishing  to  attend  should 
also  call  the  below  listed  telephone 
number  to  obtain  appropriate 
accommodations. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Kenneth  Oprisko,  Chief,  Labor  Relations 
Branch,  Field  Advisory  Services 
Division,  Defense  CiviUan  Personnel 
Management  Service,  1400  Key  Blvd., 
Suite  B-200,  Arlington,  VA  22209- 
5144,  (703)  696-6301,  ext.  704. 

Dated:  October  21. 1998. 
LM.  Byniim, 

Altematie  OSD  Federal  Register  Liaison 

Officer.  Department  of  Defense. 

[FR  Doc.  98-28636  Filed  10-26-98;  8:45  am] 


DEPARTMENT  OF  DEFENSE 

Depanment  of  the  Army 

Notice  of  AvailabiHty  of  the  Draft 
LagMaUve  Envtroninantal  Impact 
Statement  for  the  McOregor  Range 
MHItary  Land  Withdrawal  Renewal  at 
Fort  BNaa,  Texaa  and  New  Mexico 

agency:  Department  of  the  Army,  DoD. 
ACTION:  Notice  of  availability. 

SUMMARY:  This  announces  the 
availabiUty  of  the  Draft  Legislative 
Environmental  Impact  Statement 
(DLEIS)  which  assesses  the  potential 
environmental  impact  of  the  proposed 
renewal  of  the  McGregor  Range  miUtary 
land  withdrawal. 

The  alternatives  considered  in  the 
DLEIS  are  (1)  the  current  l>oundaries  of 
McGregor  Range  would  remain  the 
same;  (2)  the  Tularosa  Basin  and  Otero 
Mesa  portions  of  McGregor  Range 
would  be  withdrawn  for  continued 
miUtary  use;  (3)  the  Tularosa  Basin 
portion  of  McGregor  Range  would  be 
withdrawn  for  continued  military  use; 
(4)  the  Tularosa  Basin  portion  of 
McGregor  Range  south  of  New  Mexico 
Highway  506  would  be  withdrawn  for 
continued  mihtary  use;  (5)  the  no-action 
alternative  was  also  considered  in  the 
DLEIS;  (6)  Congress  could  designate  the 
Otero  Mesa  and  Sacramento  Mountain 
foothills  as  a  National  Conservation 
Area  and  Culp  Canyon  as  a  wilderness 
area  on  lands  returned  to  the  public 
domain  imder  Alternatives  3,  4,  and  5. 
DATES:  Comments  should  be  received  no 
later  than  February  5, 1999,  to  ensure 
due  consideration. 
ADDRESSES:  To  obtain  copies  of  the 
DLEIS,  contact  Ms.  Irene  Reed,  OfBce  of 
the  Program  Manager,  McGregor 
Renewal,  ATTN:  ATZC-CSA,  Fort  BUss, 
TX  79916. 
FOR  FURTHER  SIFORMATION  CONTACT: 


Dr.  Andrew  Vliet,  Program  Manager, 
ATTN:  ATZC-CSA,  Ft.  Bliss,  TX  79916. 
Dr.  Vliet  may  be  contacted  at  (915)  568- 
6708  or  toll-free  at  (888)  248-^329.  For 
copies  of  the  DLEIS,  contact  Ms.  Irene 
Reed  at  (915)  568-6708  or  toll  free  at 
(888)  248-8329. 

SUPPLEMENTARY  INFORMATION:  The 
analysis  discusses  potential  impacts  of 
varying  degree  under  each  alternative  in 
the  areas  of  land  use,  biological 
resources  (including  federally  listed 
threatened  and  endangered  species), 
cultural  resources,  geology,  and  soils, 
transportation,  utilities, 
socioeconomics,  hazardous  materials 
and  items  of  special  concern,  and 
regional  cumidative  eCfocts  on  water 
resources.  However,  these  impacts  are 
not  expected  to  differ  significantly  from 
the  ciurent  conditions  for  each  of  these 
resources  as  they  exist  now. 

PubUc  meetings  for  the  purpose  of 
receiving  comments  on  the  DLEIS  will 
be  held  in  Alamogordo  and  Las  Cruces, 
New  Mexico  and  in  El  Paso,  Texas. 
Additional  details  will  follow  in  the 
media  and  through  mailings  to  persons 
and  organization  on  the  McGregor 
Range  Land  Withdrawal  Renewal 
mailing  Ust.  PubUc  comments  received 
on  the  DLEIS  will  be  considered  and 
addressed  in  the  Final  LEIS  and 
considered  by  the  Army  in  its 
recommendation  to  Congress. 

Dated:  October  20, 1998. 
R<7aond|.Fals. 

Deputy  Assistant  Secr&tary  of  the  Army 
(Environment,  Safety  and  Occupational 
Health).  OASA  (I.  LS-E). 
[FR  Doc.  98-28720  Filed  10-26-98;  8:45  am] 
■axato  COOK  sn*-M-M 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Anny 

Availability  of  Non-Exdualve. 
Exchiahre,  or  Partially  Exduahre 
Uoenalng  of  U.8.  Patent  Application 
09/047.389  Conooming  "Flow^through 
Call  Culture  Chamber" 

agency:  U.S.  Army  Medical  Research 
and  Materiel  Command,  DoD. 
ACTION:  Notice. 

summary:  In  accordance  with  37  CFR 
404.7,  annouoement  is  made  of  the 
availability  of  U.S.  Patent  AppUcation 
SN  09/047,389  entitled  "Flow-through 
Cell  Culture  Chamber."  This  patent  has 
been  assigned  to  the  United  States 
Government  as  represented  by  the 
Secretary  of  the  Army. 
ADDRESSES:  Conunander,  U.S.  Army 
Medical  Research  and  Materiel 
Command,  Command  Judge  Advocate, 


MCMR-)A,  Fort  Detrick,  MD  21702- 
5012. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Charles  Harris,  Patent  Attorney, 
301-619-7807,  Fax  301-619-5034. 

SUPPLEMENTARY  INFORMATION:  Invention 
provides  a  simple  and  efficient  flow- 
through  cell  oUture  chamber  that  can  be 
easily  assembled  and  disassembled 
without  use  of  special  tools,  is 
constructed  and  arranged  such  that 
breakage  of  cover  sUps  or  other  parts 
caused  by  uneven  or  over  tightening  is 
substantially  avoided  and  is  easily 
cleaned  and  sterilized.  It  can  be  lued, 
over  long  periods  of  time,  to  study  the 
effects  of  any  type  of  agent,  that  can  be 
added  to  the  perfusate,  on  an  unlimited 
variety  of  living  cells  using  either 
visible  microscopy  or  the  rapidly 
expanding  field  of  fluorescent  imaging. 
The  chanmer  can  be  adapted  to  any 
microscope  stage  while  using  a  wide 
variety  of  obfectives  to  allow 
observations  ranging  from  large 
populations  of  cells  to  single-cell 
studies  using  oil  immersion  lenses. 
Gngory  D.  Showaltar. 
Army  Federal  Begetter  Liaison  Officer. 
|FR  Doc.  98-28672  Filed  10-26-98;  8:45  am) 
MUMO  COOK  SnS-W>M 


DEPARTMENT  OF  DEFENSE 
Department  of  tlie  Army,  Corpa  of 


Intent  To  Prapare  a  Draft 
Environmental  Impact  Statement 
(DEIS)  for  the  Dade  County  Beach 
Eroaion  Control  and  Hurricane 
Protection  Project,  for  a  Teat  Beach  nil 
Udng  a  Foreign  Source  of  Cartwnate 
Sand;  Correction 

agency:  U.S.  Army  Corps  of  Engineers, 
Department  of  Defense. 
ACTION:  Correction. 

summary:  In  previous  Federal  Register 
notice  (Vol.  63.  No.  162,  pages  44850- 
44851)  Friday,  August  1, 1998,  make  the 
following  correcdons: 

On  page  44850  in  column  2,  line  33, 
increase  the  volume  and  length  of  the 
test  fill  to  approximately  600,000  cubic 
yards  from  monuments  DNR-36  to 
DNR-47  (approximately  &t>m  63rd 
Street  to  83rd  Street)  for  a  total  length 
of  approximately  8600  feet  (project 
needs  at  time  of  contact  award  Mrill 
dictate  exact  qiumtity,  length,  and 
location). 

On  page  44851  in  column  1,  line  14 
entitled  "DEIS  Preparation",  the 
estimated  date  of  availabiUty  of  the 
DEIS  is  now  November  19. 1998. 


We  continue  to  invite  the 
participation  of  all  interested  parties  in 
the  scoping  process  by  identifying  any 
additional  concerns  on  issues,  studies 
needed,  alternatives,  procedures  or 
other  related  matters. 

FOR  FURTHER  MFORMATKM  CONTACT: 

Kenneth  Dugger,  904-232-1686, 
Environmental  Branch,  Planning 
Division,  P.O.  Box  4970,  Jacksonville, 
Florida  32232-0019. 

SUPPI.EMENTARY  MFORMATION:  None. 

GregDcy  D.  Shewaltar, 

Army  Federal  Register  Liaison  Offkxr. 

(FR  Doc  98-28673  Filed  10-26-98;  8:45  am] 

■LUNQ  COM  Sn»-AJ-M 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Army,  Corpa  of 
Englneero 

Intent  to  Proparo  a  Draft  Environmental 
Impact  Statement  (DEIS)  for  West 
Hayden  Mand  Development, 
Multnomah  County,  Oragon 

agency:  U.S.  Aimy  Corps  of  Engineers. 
DoD. 

ACTION:  Notice  of  Intent. 

SUMMARY:  The  Port  of  Portland  is 
proposing  to  construct  marine  cargo 
facilities  on  West  Hayden  Island, 
including  an  access  bridge  across  North 
Portland  Harbor.  West  Hayden  Island  is 
an  846-acre  site  on  the  Columbia  River 
downstream  of  Interstate  5  in 
Multnomah  County,  Oregon.  Filling  of 
12.7  acres  of  wetlands  on  the  site  will 
require  a  Department  of  the  Army  (DA) 
permit  under  Section  404  of  the  Clean 
Water  Act.  Construction  of  the  ship  and 
barge  berth  and  any  associated  dredging 
will  require  a  DA  permit  under  Section 
10  of  the  River  and  Harbor  Act  of  1899. 
The  proposed  project  will  also  require  a 
bridge  permit  from  the  U.S.  Coast  Guard 
imder  Section  9  of  the  River  and  Harbor 
Act  of  1899.  Construction  of  the  bridge 
may  involve  Federal  funds  through  the 
Federal  Highway  Administration 
(FHWA).  The  Coast  Guard  and  FHWA 
will  serve  as  cooperating  agencies  in 
preparing  the  Draft  EIS.  The  U.S.  Army 
Corps  of  Engineers,  Portland  District, 
will  be  the  lead  agency. 

FOR  FURTHER  MFORMATION  CONTACT: 
Questions  about  the  proposed  action 
and  the  Draft  EIS  can  be  answered  by: 
David  Kurkoski,  Regidatory  Branch, 
Portland  District,  U.S.  Army  Corps  of 
Engineers,  Portland,  Oregon  97208- 
2946,  telephone  (503)  808-4377. 


SUPPLEMENTARY  INFORMATION: 

1.  Proposed  Actkm 

The  Port  of  Portland  is  proposing  to 
construct  marine  cargo  facilities  on 
West  Hayden  Island,  located  on  the 
Coliuibia  River  between  river  mile 
102.7  and  105.6  in  Multnomah  County, 
Oregon.  The  site  is  boimded  on  the  east 
by  the  Biulington  Northern  Santa  Fe 
Railroad  (BNSF)  tracks,  on  the  north 
and  west  by  the  Columbia  River,  and  on 
the  south  by  North  Portland  Harbor.  The 
purpose  of  this  project  is  to  provide 
suitable  waterfront  marine  cargo 
facilities  within  the  service  area  of  the 
Port  of  Portland  to  meet  future  market 
demands  for  international  export  and 
import  The  Port  proposes  to  develop 
this  jMOJect  in  three  phases  over  a  30- 
year  period. 

The  first  phase  of  development, 
%^ch  would  occur  within  three  to  five 
years  of  permit  approvals,  would 
include:  a  grain  or  bulk  mineral 
terminal,  including  a  quadruple  rail 
loop:  a  17-acre  storage  and  handling 
area  inside  the  loop;  an  o&hore  berth 
and  access  channel  for  ships  and  baiges; 
rail  access  bom  the  BNSF  main  line 
consisting  of  two  tracks,  providing  both 
access  and  train  storage  capacity;  an 
interim  highway  access  road  frxim  East 
Hayden  Island,  providing  vehicle  access 
for  employees,  grain  inspectors,  and 
occasional  maintenance  and  supply 
vehicles;  a  dock  on  each  bank  of  N(»th 
Portland  Harbor  to  allow  transport  of 
construction  materials  and  equipment  to 
the  project  site;  recreation 
improvements;  a  new  bridge  across 
North  Portland  Harbor  to  provide  access 
between  North  Marine  Drive  and  West 
Hayden  Island:  and  stockpiling  of 
drodged  materials  for  use  in  futtue 
development  phases. 

Phase  2  may  include  development  of 
220  acres  for  a  container  terminal, 
including  necessary  berths  and 
intermo<^  container  transfer  facilities. 
Other  improvements  would  include 
utility  systems,  navigation  channel 
access  and  turning  basin,  domestic 
iotermodal  yard  and  remaining  open 
space  improvements  not  implemented 
in  Phase  1. 

Phase  3  would  consist  of  either  a 
second  grain  or  bulk  terminal  or 
additionJal  container  &cility.  If 
warranted  a  secondary  rail  bridge  may 
be  constructed  to  connect  West  Hayden 
Island  with  the  Rivergate  Industrial  area 
to  the  south. 

When  all  phases  are  completed,  the 
project  would  include  474  acres  of 
development,  373  acres  of  undeveloped 
land  which  may  contain  recreational 
improvements  (such  as  trails,  parii,  boat 


dock,  viewpoints,  observation  and 
interpretation  area,  and  wildlife 
preserve),  and  on-site  mitigation  for 
wetland  and  shallow-water  habitats 
adversely  affected  by  the  project. 

This  phasing  sequence  would  be 
afiiacted  by  the  dynamics  of  the 
mariietplace,  but  it  is  considered  the 
most  likely  outcome  at  this  time.  Other 
phasing  scenarios  are  possible.  At  this 
time,  permits  and  approvals  are  being 
sou^t  only  for  Phase  1.  Phases  2  and 
3  are  included  in  the  project  description 
to  give  a  full  pictiue  of  the  long-term 
development  program. 

2.  Alternatives 

The  alternatives  to  be  ctmsidered  in 
this  EIS  are: 

a.  the  proposed  action. 

b.  other  sites,  including: 

(1)  development  of  other  Port-owned 
sites. 

(2)  re-development  of  other  Port  sites. 

(3)  acquisition  of  other  property. 

c  cooperative  work  with  other  ports, 
d.  no  action. 

3.  Scoping  and  Pnblic  iBvohraoieiit 

The  scoping  process  will  commence 
in  October,  1998  with  the  issuance  of  a 
scoping  notice.  Federal,  state  and  local 
agencies,  Indian  tribes,  and  interested 
oi'ganizations  and  individuals  will  be 
asked  to  comment  on  the  significant 
issues  relating  to  the  potential  efiiects  of 
the  alternatives.  There  are  no  plans  to 
hold  a  formal  scoping  meeting. 

Potentially  significant  issues  to  be 
addressed  in  detail  include  the  efiiscts  of 
the  project  on  wetlands  and  fisheries, 
including  federally  listed  threatened 
and  endangered  salmonid  fish  species, 
and  shallow  water  habitat. 

The  Draft  EiS  will  be  prepared 
concxirrently  with  other  environmental 
compliance  requirements,  including  the 
Endangered  Species  Act  and  the 
National  Historic  Preservation  Act.  The 
Corps  and  the  cooperating  agencies 
intend  to  integrate  the  consultation 
procedures  under  these  other  statutes 
with  the  EIS.  The  Corps  and  the 
applicant  have  already  begim 
consultation  with  the  National  Marine 
Fisheries  Service  (NMFS)  and  the  U.S. 
Fish  and  WUdlife  Sovioe  (USFWS) 
imder  the  Endangered  Species  Act 

This  proposed  project  also  requires  a 
Removal-Fill  Permit  from  Oregon 
Division  of  State  Lands  as  well  as  a 
Secticm  401  Water  Quality  Certification 
from  the  Oregon  Department  of 
Environmental  Quality. 


57284 


Federal  Register /Vol.  63,  No.  207  /  Tuesday,  October  27.  1998 /Notices 


Federal  Register /Vol.  63,  No.  207 /Tuesday,  October  27,  1998 /Notices 


57285 


4.  AvailabUity  of  Um  Dnh  EIS 

The  Draft  EIS  is  scheduled  for  release 
in  November  1999. 
Gregory  D.  Showaltar, 
Anny  Federal  Register  Liaison  Officer. 
|FR  Doc.  98-28671  Filed  10-26-98;  8:45  am) 
■UJNaOOM  S71*^«»# 

DEPARTMENT  OF  DEFENSE 

Department  of  the  Navy 

Availalilltty  of  Qovemment-Owmed 
Inventiona  for  IJcenaIng 

agency:  Department  of  the  Navy.  DoD. 
ACTION:  Notice. 

SUMMARY:  The  inventions  listed  below 
are  assigned  to  the  United  States 
Government  as  represented  by  the 
Secretary  of  the  Navy  and  are  made* 
available  for  licensing  by  the 
Department  of  the  Navy. 
AD0RE8SES:  Copies  of  patents  cited  are 
available  &om  the  Commissioner  of 
Patents  and  Trademarks.  Washington. 
D.C.  20231.  for  $3.00  each.  Requests  for 
copies  of  patents  must  include  the 
patent  number. 

Copies  of  patent  applications  cited  are 
available  from  the  National  Technical 
Information  Service  (NTIS).  Springfield. 
Virginia  22161  for  $6.95  each  ($10.95 
outside  North  American  Continent). 
Requests  for  copies  of  patent 
applications  must  include  the  patent 
application  serial  number.  Gaims  are 
deleted  from  the  copies  of  patent 
appUcations  sold  to  avoid  premature 
disclosure. 

The  following  patents  and  patent 
appUcations  are  available  for  licensing: 

Patent  5.684.690:  INTEGRATED 
ELECTRICAL  POWER  SUPPLY 
SYSTEM  FOR  PROPULSION  AND 
SERVICE  CONTROL;  filed  16  August 
1996;  patented  4  November  1997.// 
Patent  5.685.456:  REGULATED 
DISPENSING  SYSTEM;  filed  24  May 
1995;  patented  11  November  1997.// 
Patent  5.689.084:  BONDING  METHOD 
AND  THE  RESULTING  ARTICLE;  filed 
25  October  1974;  patented  18  November 
1997.//Patent  5.691,258:  TWO  PHASE 
HFB2-SIB4  MATERL\L;  filed  24  June 
1996;  patented  25  November  1997.// 
Patent  5.693,154:  TERBIUM- 
DYSPROSIUM-ZINC  AND  TERBIUM- 
GADOLINIUM-ZINC 
MAGNETOSTRICnVE  MATERIALS 
AND  DEVICES;  filed  3  April  1996; 
patented  2  E)ecember  1997.//Patent 
5.693,166:  METHOD  FOR 
FABRICATING  A  HIGH-DAMPING  RIB- 
STIFFENED  COMPOSITE  HOLLOW 
CYUNDER  CORE  CONFIGURATION; 
filed  12  April  1995:  patented  2 


Deceibber  1997.//Patent  5,694,342: 
METHOD  FOR  DETECTING  SIGNALS 
IN  NON-GAUSSL\N  BACKGROUND 
CLUTTER:  filed  24  October  1996; 
patented  2  December  1997.//Patent 
5.695.725:  METHOD  OF  PREPARING 
MONOCLINIC  BAO.A1203.2SIO2:  filed 
18  July  1989;  patented  9  December 
1997.//Patent  5.696.691:  SELF- 
ADJUSTING  STATISTICAL  NOISE 
ANALYZER  WITH  INTERFERENCE 
SUPPRESSION:  filed  29  June  1995; 
patented  9  December  1997.//Patent 
5.696,736:  HYDROPHONE  FOR 
DETERMINING  DIRECTION  OF 
UNDERWATER  SOUND:  filed  27 
November  1996:  patented  9  December 
1997.//Patent  5,703.594:  METHOD  FOR 
REMOTELY  DETECTING  TIDES  AND 
THE  HEIGHT  OF  OTHER  SURFACES: 
filed  24  June  1996;  patented  30 
December  1997.//Patent  5,704,976: 
HIGH  TEMPERATURE,  HIGH  RATE, 
EPrrAXL\L  SYNTHESIS  OF  DL\MOND 
IN  A  LAMINAR  PLASMA;  filed  8  May 
1991:  patented  6  January  1998.//Patent 
5,705,087:  FUEL  SYSTEM  ICING 
INHIBITOR  AND  DEIONG 
COMPOSITION;  filed  31  May  1996; 
patented  6  January  1998.//Patent 
5.705,191:  SUSTAINED  DELIVERY  OF 
ACTIVE  COMPOUNDS  FROM 
TUBULES,  WITH  RATIONAL 
CONTROL:  filed  18  August  1995; 
patented  6  January  1998.//Patent 
5.705.769:  VIBRATIONALLY  DAMPED 
STRUCTURE:  filed  14  May  1996: 
patented  6  January  1998./^atent 
5,705.863:  HIGH  SPEED 
MAGNETOSTRICnVE  LINEAR 
MOTOR;  filed  2  May  1995;  patented  6 
January  1998.//Patent  5,705,984: 
PASSIVE  INTRUSION  DETECTION 
SYSTEM;  filed  10  May  1996;  patented  6 
January  1998.//Patent  5,706,079: 
ULTRA-HIGH  SENSITIVITY 
TRANSDUCER  WITH  CHIRPED  BRAGG 
GRATING  REFLECTOR:  filed  29 
September  1995;  patented  6  January 
1998.//Patent  5,706.192:  ANTIPHASE 
SWITCHING  IN  ARRAYS  OF 
GLOBALLY  COUPLED  OSCILLATORS: 
filed  16  November  1995:  patented  6 
January  1998.//Patent  5.706.253: 
ACOUSTIC  RECEIVER  ARRAY 
ASSEMBLY;  filed  28  April  1996: 
patented  6  January  1998.//Patent 
5.707.702:  EPOXY  PIPELINING 
COMPOSITION  AND  METHOD  OF 
MANUFACTURE:  filed  26  June  1996: 
patented  13  January  1998.//Patent 
5.708.232:  HIGHLY  MANEUVERABLE 
UNDERWATER  VEHICLE;  filed  10 
October  1996;  patented  13  January 
1998.//Patent  5,708.626:  TRAJECTORY 
MEASUREMENT  SYSTEM  FOR 
UNDERWATER  VEHICLES;  filed  30 
December  1996;  patented  13  January 


1998.//Patent  5,708,738:  APPARATUS 
AND  PROCESS  FOR  MAKING  FIBER 
OPTIC  BRAGG  GRATINGS:  filed  5 
March  1996;  patented  13  January  1998./ 
/Patent  5,708,739:  METHOD  AND 
APPARATUS  FOR  PHOTOBLEACHING 
PATTERNS  IN  IRRADL\TED  OPTICAL 
WAVEGUIDES:  filed  9  September  1996; 
patented  13  January  1998.//Patent 
5,709.046:  SINGLE  TRIGGER  DUAL 
FIRING  MECHANISM:  filed  14  August 
1995:  patented  20  January  1998.//Patent 
5.710.431:  OUTDOOR  SCENE 
SIMULATING  APPARATUS  FOR 
TESTING  AN  INFRARED  IMAGING 
DEVICE:  filed  5  September  1996: 
patented  20  January  1998.//Patent 
5,712.424:  METHOD  AND  APPARATUS 
FOR  MEASURING  DIESEL  ENGINE 
CYLINDER  PRESSURE:  filed  25  March 
1996;  patented  27  January  1998.//Patent 
5,712,442:  METHOD  FOR  LAUNCHING 
PROJECTILES  WITH  HYDROGEN  GAS; 
filed  27  May  1988;  patented  27  January 
1998.//Patent  5,712,447: 
VIBRATIONALLY  AND 
ACOUSTICALLY  INSULATED 
STRUCTURE:  filed  14  May  1996: 
patented  27  January  1998.//Patent 
5.712,511:  PREPARATION  OF  FINE 
PARTICULATE  CL-20:  filed  3  March 
1997:  patented  27  January  1998.//Patent 
5,712,959:  NEURAL  NETWORK 
ARCHITECTURE  FOR  NON-GAUSSL\N 
COMPONENTS  OF  A  MIXTURE 
DENSITY  FUNCTION;  filed  7  July  1995; 
patented  27  January  1998.//Patent 
5,713,239:  PROJECTILE  TESTING 
SYSTEM  AND  METHOD;  filed  28 
Augvist  1996;  patented  3  February 
1998.//Patent  5,714,279:  NON- 
AQUEOUS LITHIUM  CELLS:  filed  24 
October  1989;  patented  3  February 
1998.//Patent  5,714,378: 
PSEUDOMONAS  CHLORORAPHIS 
MICROORGANISM  POLYURETHANE 
DEGRADING  ENZYME  OBTAINED 
THEREFROM  AND  METHOD  OF 
USING  ENZYME;  filed  31  March  1995; 
patented  3  February  1998.//Patent 
5,714,713:  ACOUSTIC  ABSORBING 
DEVICE:  filed  14  May  1996:  patented  3 
February  1998.//Patent  5,714,714: 
PROCESS  FOR  PREPARING 
AMMONIUM  DINITRAMIDE;  filed  15 
October  1992;  patented  3  February 
1998.//Patent  5,714.793: 
COMPLEMENTARY  VERTICAL 
BIPOLAR  JUNCTION  TRANSISTORS 
FORMED  IN  SIUCON-ON-SAPPHIRE; 
filed  21  August  1996:  patented  3 
February  1998.//Patent  5,714,901: 
HYSTERETIC  COUPLING  SYSTEM; 
filed  19  July  1995;  patented  3  February 
1998.//Patent  5,717.159:  LEAD-FREE 
PERCUSSION  PRIMER  MIXES  BASED 
ON  METASTABLE  INTERSTTTIAL 
COMPOSITE  (MIC)  TECHNOLOGY: 


filed  19  F^ruary  1997;  patented  10 
February  1998.//Patent  5,717,582: 
SELECTIVELY  CONTROLLED 
ELECTRICAL  POWER  SWITCHING 
SYSTEM:  filed  22  February  1996; 
patented  10  February  1998.//Patent 
5,717,657:  ACOUSTICAL  CAVITATION 
SUPPRESSOR  FOR  FLOW  FIELDS;  filed 
.24  June  1996:  patented  10  February 
1998.//Patent  5,717.658:  TRAWLING 
SONAR  SYSTEM:  filed  5  August  1996; 
patented  10  February  1998.//  Patent 
5.718,322:  CONVEYOR  SAFETY  TRAY: 
filed  21  March  1996;  patented  17 
February  1998.//Patent  5,719,061: 
FLUORESCENT  DETECTION  OF 
HYDRAZINE. 

MONOMETHYLHYDRAZINE,  AND  1.1- 
DIMETHYLHYDRAZINE  BY 
DERIVATEATION  WITH  AROMATIC 
DICARBOXALDEHYDES;  filed  20 
October  1994;  patented  17  February 
1998.//Patent  5,719,545:  HIGH  POWER 
FACTOR  SHIELDED 
SUPERCONDUCTING  TRANSFORMER; 
filed  12  October  1994:  patented  17 
February  1998.//Patent  5,721,131: 
SURFACE  MODinCATION  OF 
POLYMERS  WITH  SELF-ASSEMBLED 
MONOLAYERS  THAT  PROMOTE 
ADHESK)N,  OUTGROWTH  AND 
DIFFERENnATION  OF  BIOLOGICAL 
CELLS:  filed  28  April  1994;  patented  24 
February  1998.//Patent  5,721,391: 
ELECTRONIC  FIRING  CIRCUIT:  filed  26 
August  1996;  patented  24  February 
1998.//Patent  5,721.632:  EXCITED 
STATE  POLARIZATION  ALTERING 
OPTICAL  FILTER;  filed  30  August  1995; 
patented  24  February  19987/Patent 
5,721,712:  AIRCRAFT  DETECTION 
SYSTEM:  filed  5  August  1996;  patented 
24  February  1998.//Patent  5,722.090: 
BACK-REINFORCED  TWO-PIECE 
UPPER  TORSO  ASSEMBLY  FOR 
ARTICULATED  ONE- ATMOSPHERE 
DIVING  SUIT;  filed  15  July  1996; 
patented  3  March  1998.//Patent 
5,722.141:  FASTENER  RETAINER 
REMOVAL  TOOL:  filed  11  July  1996; 
patented  3  March  1998.//Patent 
5,724.135:  HYPER-SPECTRAL 
IMAGING  USING  ROTATIONAL 
SPECTRO-TOMOGRAPHY:  filed  27 
March  1996;  patented  3  March  1998.// 
Patent  5,724,162:  OPTICAL 
CORRELATOR  USING  SPATL\L  UGHT 
MODULATOR:  filed  27  November  1995; 
patented  3  March  1998.//Patent 
5,724,174:  INTERSUBBAND  ELECTRO- 
OPTICAL  MODULATORS  BASED  ON 
INTERVALLEY  TRANSFER  IN 
ASYMMETRIC  DOUBLE  QUANTUM 
WELLS:  filed  11  January  1996;  patented 
3  March  1998.//Patent  5,724.305: 
APPARATUS  FOR  ACOUSTIC  NEAR 
FIELD  SCANNING  USING 
CONFORMAL  ARRAYAL;  filed  30  June 


1995;  patented  3  March  1998.//Patent 
5.724.315:  OMNIDIRECTIONAL 
ULTRASONIC  MICROPROBE 
HYDROPHONE:  filed  29  May  1996; 
patented  3  March  1998.//Patent 
5,724.487:  NEURAL  NETWORK  FOR 
MAXIMUM  LIKELIHOOD 
CLASSinCATION  WITH  SUPERVISED 
AND  UNSUPERVISED  TRAINING 
CAPABILITY;  filed  7  July  1995; 
patented  3  March  1998.//Patent 
5,726.747:  COMPUTER  CONTROLLED 
OPTICAL  TRACKING  SYSTEM;  filed  22 
April  1996;  patented  10  March  1998.// 
Patent  5,727,298:  ROLLER  SHAFT 
EXTRACTOR:  filed  19  September  1996; 
patented  17  March  1998.//Patent 
5,727,381:  DUCT  FLOW  CONTROL 
SYSTEM:  filed  19  February  1997; 
patented  17  March  1998.//Patent 
5,727,561:  METHOD  AND  APPARATUS 
FOR  NON-INVASIVE  DETECTION  AND 
ANALYSIS  OF  TURBULENT  FLOW  IN 
A  PATIENTS  BLOOD  VESSELS;  filed 
23  April  1996;  patented  17  March  1998./ 
/Patent  5,727,906:  HEATED  SHELTER 
FOR  DIVER  DECOMPRESSION:  filed  10 
May  1996:  patented  17  March  1998.// 
Patent  5,728,944:  PHOTOELASTIC 
STRESS  SENSOR:  filed  17  January 
1996;  patented  17  March  1998.//Patent 
5,729,100:  METHOD  AND  APPARATUS 
FOR  CONTROLLING  BACKLASH  IN 
MOTOR  DRIVE  SYSTEMS;  filed  3 
February  1997;  patented  17  March 
1998.//Patent  5,729,171: 
PREAMPLIFIER  WITH  ADJUSTABLE 
INPUT  RESISTANCE:  filed  1  June  1992: 
patented  17  March  1998.//Patent 
5,729,239:  VOLTAGE  CONTROLLED 
FERROELECTRIC  LENS  PHASED 
ARRAY;  filed  31  August  1995;  patented 
17  March  1998.//Patent  5.729.338: 
COMPUTER  CONTROLLED  OPTICAL 
TRACKING  SYSTEM:  filed  1  July  1996; 
patented  17  March  1998.//Patent 
5.729.582:  METHOD  AND  APPARATUS 
FOR  DETERMINING  BOTH  DENSITY 
AND  ATOMIC  NUMBER  OF  A 
MATERL\L  COMPOSITION  USING 
COMPTON  SCATTERING,  filed  31  May 
1996;  patented  17  March  1998.//Patent 
5.730.144:  METHOD  AND  APPARATUS 
FOR  PREDICTING  THE  EFFICACY  OF 
CARDIOVERSION:  filed  10  July  1996; 
patented  24  March  1998.//Patent 
5.730.597:  UP  AND  CHEEK 
RETRACTOR;  filed  5  June  1996; 
patented  24  March  1998.//Patent 
5.732.044:  SYSTEM  AND  METHOD 
FOR  COMPENSATING  FOR  EX)PPLER 
SHIFTS  IN  SIGNALS  BY 
DOWNSAMPLING:  filed  19  September 
1996:  patented  24  March  1998.//Patent 
5.732.045:  FLUCTUATIONS  BASED 
DIGITAL  SIGNAL  PROCESSOR 
INCLUDING  PHASE  VARIATIONS: 
filed  31  December  1996;  patented  24 


March  1998.//Patent  5.732.499: 
SHOULDER-LAUNCHED  MULTIPLE- 
PURPOSE  ASSAULT  WEAPON:  filed  24 
January  1997;  patented  31  March  1998./ 
/Patent  5.733.485:  ELIMINATION  OF 
SURFACE  IRREGULARITIES  ON  THE 
WRAPAROUND  WINDOW  OF  A 
TORPEDO  NOSE  ARRAY;  filed  26 
August  1996;  patented  31  March  1998./ 
/Patent  5.733,606:  INTER-LEVEL 
DIELECTRICS  WITH  LOW  DIELECTRIC 
CONSTANTS:  filed  28  Felmiary  1997; 
patented  31  March  1998.//Patent 
5,733.679:  BATTERY  SYSTEM  AND  A 
METHOD  FOR  GENERATING 
ELECTRICAL  POWER;  filed  8  January 
1997:  patented  31  March  19987/Patent 
5,734.578:  OPTICAL  RF  SPECTRUM 
ANALYZER;  filed  13  February  1996: 
patented  31  March  1998.//Patent 
5.734.624:  WUKB-BAND  OMNI 
TELEMETRY  SYSTEM;  filed  31  October 
1996;  patented  31  March  1998.//P8tent 
5.734.667:  POLARIZATION-STABLE 
LASER;  filed  28  April  1995;  patented  31 
March  1998.//Patent  5.734.797: 
SYSTEM  AND  METHOD  FOR 
ENETERMINING  CLASS 
DISCRIMINATION  FEATURES:  filed  23 
August  1996;  patented  31  March  1998./ 
/Patent  5.735,927:  METHOD  FOR 
PRCOUONG  CORE/CLAD  GLASS 
CMTICAL  FIBER  PREFORMS  USING 
HOT  ISOSTATIC  PRESSING:  filed  28 
Jtme  1996;  patented  7  April  1998.// 
Patent  5.736.257: 

PHOTOACnVATABLE  POLYMERS 
FOR  PRODUCING  PATTERNED 
BIOMOLECULAR  ASSEMBLIES;  filed 
25  April  1995;  patented  7  April  1998./ 
/Patent  5,736.313:  METHOD  OF 
LYOPHILIZING  PLATELETS  BY 
INCUBATION  WITH  HIGH 
CARBOHYDRATE  CONCENTRATKDNS 
AND  SUPERCOOLING  PRIOR  TO 
FREEZING:  filed  20  October  1995; 
patented  7  April  1998.//Patent 
5.739.536:  FIBER  OPTIC  INFRARED 
CONE  PENETROMETER  SYSTEM:  filed 
14  Decembo- 1995;  patented  14  April 
1998.//Patent  5.744.337:  INTERNAL 
GELATION  METHOD  FOR  FORMING 
MULTILAYER  MICROSPHERES  AND 
PRODUCT  THEREOF:  filed  26 
December  1995;  patented  28  April 
1998.//Patent  5.745.234:  VARL\BLE 
ANGLE  REFLECTOMETER 
EMPLOYING  AN  INTEGRATING 
SPHERE  AND  A  UGHT 
CONCENTRATOR;  filed  31  July  1995; 
patented  28  April  1998.//Patent 
5.746.942:  ERBIUM-DOPED  LOW 
PHONON  HOSTS  AS  SOURCES  OF 
FLUORESCENT  EMISSION:  filed  31 
January  1996;  patented  5  May  1998.// 
Patent  5,748.312:  SENSING 
APPARATUS  AND  METHOD  FOR 
DETECTING  STRAIN  BETWEEN  FIBER 
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BRAGG  GRATING  SENSORS 
INSCRIBED  INTO  AN  OPTICAL  FIBER: 
filed  19  September  1995;  patented  5 
May  1998.//Patent  application  08/ 
733,455:  SENSE  AMPLIFIER  CONTROL 
SYSTEM  FOR  FERROELECTRIC 
MEMORIES:  filed  18  October  1996.// 
Patent  application  08/734,824: 
OMNIDIRECTIONAL  AND 
CONTROLLABLE  WING  USING  FLUID 
EJECTION;  filed  22  October  1996.// 
Patent  application  08/736.176:  NEURAL 
NETWORK  BASED  HEUCOPTER  LOW 
AIRSPEED  INDICATOR:  24  October 
1996.//Patent  application  08/759,359: 
APPARATUS  FOR  MONITORING 
ENVIRONMENTAL  PARAMETERS  AT 
NETWORK  SITES:  filed  12  November 
1996.//Patent  application  08/759,361: 
APPARATUS  FOR  OPTIMIZING  THE 
ROTATIONAL  SPEED  OF  COOLING 
FANS:  filed  12  November  1996.//Patent 
application  08/779.876:  FLOW 
ENERGIZING  SYSTEM  FOR 
TURBOMACHINERY:  filed  6  January 
1997.//Patent  application  8/805.529: 
NANOSTRUCTURED  CERAMIC 
NITRIDE  POWDERS  AND  A  METHOD 
OF  MAKING  THE  SAME:  filed  25 
February  1997.//Patent  application  08/ 
806.044:  BRIDGE  CONFIGURATION 
FOR  A  MAGNETO-RESISTIVE  LINEAR- 
DISPLACEMENT  SENSOR:  filed  13 
January  1997  .//Patent  application  08/ 
835,970:  METHOD  AND  APPARATUS 
OF  CLASSIFYING  MARINE 
SEDIMENTS:  filed  11  April  1997.// 
Patent  application  08/854.032:  PASSIVE 
PIEZOELECTRIC  PROSTHESIS  FOR 
THE  INNER  EAR:  filed  9  May  1997.// 
Patent  application  08/864,320: 
METHCX)  OF  PRODUCING  A  FILM 
COATING  BY  MATRDC  ASSISTED 
PULSED  LASER  DEPOSITION:  filed  28 
May  1997.//Patent  application  08/ 
883,037:  RE(x)M(l-x)Mn(y)0(delU) 
FILMS  FOR  MICROBOLOMETER- 
BASED  IR  FOCAL  PLANE  ARRAYS: 
filed  26  June  1997.//Patent  application 
08/886,574:  DESALINATION 
THROUGH  METHANE  HYDRATE:  filed 
30  June  1997.//Patent  application  08/ 
933,559:  MECHANICAL  STRAIN 
RELIEF:  filed  19  September  1997.// 
Patent  application  08/940,736: 
COMPOUNDS  LABELED  WITH 
CYANATE  OR  THIOCYANATE  METAL 
COMPLEXES  FOR  DETECTION  BY 
INFRARED  SPECTROSCOPY:  filed  30 
September  1997.//Patent  application  08/ 
951.968:  REGULATED  GAS  SOURCE 
FOR  UNDERWATER  GUN 
OPERATION:  filed  16  October  1997.// 
Patent  application  08/953.786:  SELF 
POWERED  UNDERWATER  ACOUSTIC 
ARRAY:  filed  14  October  1997.//Patent 
application  08/954,883:  METHOD  AND 
APPARATUS  FOR  RETAINING  WIRES 


IN  A  CYLINDRICAL  TUBE:  filed  9 
October  1997.//Patent  application  08/ 
954.884:  ECHO  SIMULATOR  FOR 
ACTIVE  SONAR:  filed  9  October  1997./ 
/Patent  appUcation  08/967,740: 
SYSTEM  AND  METHOD  FOR 
RECOVERING  A  SIGNAL  OF  INTEREST 
FROM  A  PHASE  MODULATED 
SIGNAL  USING  QUADRATURE 
SAMPLING:  filed  10  November  1997.// 
Patent  application  08/967,741: 
DEMODULATION  SYSTEM  AND 
METHOD  FOR  RECOVERING  A 
SIGNAL  OF  INTEREST  FROM  AN 
UNIKRSAMPLED.  MODULATED 
CARRIER:  filed  10  November  1997.// 
Patent  application  08/969,530:  VXI 
TEST  EXECUTIVE:  filed  16  September 
1997.//Patent  application  08/972.402: 
NANOP ARTICLE  PHOSPHORS 
MANUFACTURED  USING  THE 
BICONTINUOUS  CUBIC  PHASE 
PROCESS:  filed  18  November  1997.// 
Patent  application  08/976,133: 
VIBRATION  ISOLATING  FLANGE 
ASSEMBLY:  filed  29  September  1997./ 
/Patent  application  08/978,165: 
SHOULDER-LAUNCHED  MULTI- 
PURPOSE  ASSAULT  WEAPON:  filed  25 
November  1997.//Patent  application  08/ 
986.979:  METHOD  FOR 
CHARACTERIZING  CON(XSTIC»4  OF 
OBJECTS  IN  THREE  DIMENSIONS: 
filed  8  December  1997.//Patent 
application  09/008.921:  BULKHEAD 
PENETRATOR  AND  METHOD  FOR 
SEPARATING  CABLES  FROM  A 
BULKHEAD  PENETRATOR;  filed  20 
January  1998.//Patent  appUcation  09/ 
013.465:  ACOUSTIC  VECTOR  SENSING 
SONAR  SYSTEM;  filed  27  January 
1998.//Patent  application  09/014.688: 
SUPERCAVFTATING  WATER-ENTRY 
PROJECTILE;  filed  28  January  1998.// 
Patent  application  09/047,335: 
MONFTOR  PARTICULARLY  SUTTED 
FOR  NAVAL  TACTICAL  DATA 
SYSTEM  (NTDS)  INTERFACES  TYPES 
A  AND  B;  filed  25  March  1998.//Patent 
application  09/050,964:  RAPID,  HIGH- 
RESOLUTION  SCANNING  OF  FLAT 
AND  CURVED  REGIONS  FOR  GATED 
OPTICAL  IMAGING:  filed  31  March 
1998.//Patent  application  09/053,712: 
MONFFOR  PARTICULARLY  SUTTED 
FOR  NAVAL  TACTICAL  DATA 
SYSTEM  (NTDS)  INTERFACE  TYPE  E; 
filed  2  April  1998.//Patent  application 
09/056.715:  WRENCH-TO-BOLT 
COUPLING  ASSEMBLY:  filed  8  April 
1998.// 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
R. ).  Erickson,  Staff  Patent  Attorney. 
Office  of  Naval  Research  (Code  OOCC), 
Arlington,  VA  22217-5660.  telephone 
(703) 696-4001. 

(Authority:  35  U.S.C  207;  37  CFR  Put  404) 


Dated:  Octobv  19, 1998. 
RalpkW.Corajr. 

Conunander,  fudge  Advocate  General's  Corps, 
U.S.  Navy.  Federal  Register  Liaison  Officer. 
(PR  Doc  98-28737  Piled  10-28-98;  8:45  am] 


DEPARTMENT  OF  DEFENSE 

DflpsrtnMnt  of  ttw  Navy 

MMling  of  th*  Chtof  of  Naval 
(CNO) 


AGENCY:  Department  of  the  Navy,  DOD. 
ACTION:  Notice  of  closed  meeting. 


r:  The  Chief  of  Naval  Operations 
Executive  Panel  will  meet  to  conduct  a 
mid-term  briefing  of  the  Pacific  Strategy 
Task  Force  to  the  Chief  of  Naval 
(^rations.  This  meeting  will  be  closed 
to  the  public. 

DATES:  The  meeting  will  be  held  on 
November  10, 1998  from  1330-1430. 

ADDRESSES:  The  meeting  will  be  held  at 
the  office  of  the  Chief  of  Operations, 
2000  Pentagon.  Washington.  DC  20350. 

FOR  FURTHER  MFORMATION  CONTACT:  CDR 
Mic:hael  Franken,  CNO  Executive  Panel 
Assistant  for  Political-Military  Afiiairs. 
4401  Ford  Avenue,  Suite  601. 
Alexandria.  Virginia  22302-0268. 
telephone  niunber  (703)  681-6205. 

SUPPI^MENTARV  INFORMATKMI:  This 
notice  of  meeting  is  provided  in 
accordance  with  the  provision  of 
Federal  Advisory  Committee  Act  (5 
U.S.C  App.  2).  The  purpose  of  this 
meeting  is  to  conduct  the  mid-term 
briefing  of  the  Pacific  Strategy  Task 
Force  to  the  Chief  of  Naval  Operations. 
These  matters  constitute  classified 
information  that  is  s(>ecifically 
authorized  by  Executive  order  to  be  kept 
secret  in  the  interest  of  national  defense 
and  are.  in  fact,  properly  classified 
pursuant  to  such  Executive  order. 
Accordingly,  the  Secretary  of  the  Navy 
has  determined  in  writing  that  the 
public  interest  requires  that  all  sessions 
of  the  meeting  be  closed  to  the  public 
because  they  will  be  concerned  with 
matters  listed  in  section  552b(c)(1)  of 
title  5.  United  States  Code. 

Dated:  October  19. 1998. 
Ralph  W.  Cony, 

Commander,  Judge  Advocate  General's  Corps, 
U.S.  Navy,  Federal  Re^ster  Liaison  Offica: 
[PR  Doc.  98-28738  Filed  10-26-98;  8:45  am] 
aajjNQ  ooof  Mie-rF-# 


DEPARTMENT  OF  EDUCATION 

Advisory  Council  on  Education 
Statistics,  Policy  CommKlsa 

AGENCY:  National  Center  on  Education 
Statistics,  Education. 
ACTION:  Notice  of  meeting. 

summary:  This  notice  sets  forth  the 
schedule  and  proposed  agenda  of  a 
forthcoming  meeting  of  the  Advisory 
Council  on  Education  Statistics  (AC£S). 
This  notice  of  this  meeting  is  required 
under  Section  10(a)(2)  of  the  Federal 
Advisory  Committee  Act.  This 
document  is  intended  to  notify  the 
general  public  of  their  opportimity  to 
attend. 

DATES:  October  28-29, 1998. 
TKIES:  October  28, 1998— Full  Council. 
9:00  a.m.-l:00  p.m.;  Management 
Committee.  1:30  p.m.-5:00  p.m.; 
Statistics  Committee,  1:30  p.m.-5;00 
p.m.;  and  Strategy/Policy  Committee, 
1:30  p.m.-5:00  p.m.  October  29. 1998— 
Full  Council  11:45  a.m.-2:45  p.m.; 
Statistics  Committee,  8:30  a.m.-ll:30 
a.m.:  Strategy/Policy  Committee,  8:30 
a.m.-ll:30  a.m.:  and  Management 
Committee,  8:30  a.m.-ll:30  a.m. 
LOCATION:  Phoenix  Park  Hotel.  520 
North  Capitol  Street.  NW.  Washington. 
DC  20001. 

FOR  FURTHER  MFORMATION  CONTACT: 
Barbara  Marenus.  National  Center  for 
Education  Statistics.  555  New  Jersey 
Ave..  NW.  Room  400J,  Washington,  DC 
20208-5530  (202)  219-1835. 
SUPPlfMBfTARY  INFORMATION:  The 
Advisory  Council  on  Education 
Statistics  (ACES)  is  established  under 
Section  406(c)(1)  of  the  Education 
Amendments  of  1974,  Pub.  L.  93-380. 
The  Council  is  established  to  review 
general  policies  for  the  operation  of  the 
National  Center  for  Education  Statistics 
(NCES)  in  the  Office  of  Educational 
Research  and  Improvement  and  is 
responsible  for  advising  on  standards  to 
insure  that  statistics  and  analyses 
disseminated  by  NCES  are  of  high 
quality  and  are  not  subject  to  political 
influence.  In  addition.  ACES  is  required 
to  advise  the  Commissioner  of  NCES 
and  the  National  Assessment  Governing 
Board  on  technical  and  statistical 
matters  related  to  the  National 
Assessment  of  Education  Progress 
(NAEP).  The  meeting  of  the  Council  is 
open  to  the  public. 

The  proposed  agenda  for  the  full 
Council  includes  the  following: 

•  A  status  report  from  the  NCES 
Commissioner  on  major  Center 
initiatives: 

•  A  report  from  the  National  Research 
Council  on  its  evaluation  study  of 
NAEP:  and 


•  The  presentation  of  Committee 
reports. 

•  Individual  meetings  of  the  three 
ACES  subcommittee  will  focus  on 
specific  topics:  

•  The  agenda  for  the  Management 
Committee  includes  discussion  on  the 
imphcations  of  the  Center-wide  role  of 
statistics  and  technology  in  the  new 
organization,  a  briefing  on  customer 
service  activities  and  a  demonstration 
on  the  utilization  of  the  new 
practitioner  web  page,  a  discussion  of 
"capacity  building"  activities  for  NCES, 
and  a  discussion  of  NCES  organization 
planning  and  staffing  activities. 

•  The  agenda  for  the  Statistics 
Committee  includes  a  discussion  on 
issues  arising  from  statistical 
adjustments  to  data,  a  report  on  new 
methodological  projects  for  NCES,  and  a 
discussion  of  the  response  probability 
convention  in  assessment  scales. 

•  The  agenda  for  the  Strategy/Policy 
Committee  includes  a  discussion  on  a 
new  instructional  practice  study  for 
NCES.  a  discussion  on  teacher  quality 
and  the  Schools  and  Staffing  Survey, 
and  a  report  on  the  reauthorization  of 
the  Higher  Education  Act  and  the 
Implications  for  NCES. 

•  Records  are  kept  of  all  Council 
proceedings  and  are  available  for  public 
transportation  at  the  Office  of  the 
Executive  Director.  Advisory  Council  on 
Education  Statistics.  555  New  Jersey 
Avenue,  NW.  Room  400J,  Washington, 
D.C.  20208-7575. 

C  Kent  MoGoira. 

Assistant  Secretary  fm- Educational  Research 

and  Improvement. 

[PR  Doc  98-28742  Filed  10-26-98:  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Environmantal  Managemant  Slta> 
Spadflc  Advlaory  Board  Oai(  RIdga 
Resarvation;  Corraction 

agency:  Department  of  Energy. 
action:  Correction. 

summary:  In  notice  docimient  98-28257 
beginning  on  page  56166  in  issue  of 
Wednesday,  October  21, 1998,  make  the 
following  correction: 

On  page  56166  in  the  second  column, 
the  date  of  the  meeting  was  fisted  as 
Wednesday.  November  7, 1998.  The 
current  date  should  be  Wednesday, 
November  4, 1998. 


Issued  at  Washington.  D.C  on  CXnober  22. 
1998. 

BaciielM.Saauel. 

Deputy  Advisory  Committee  Management 
Officer. 
[FR  Doc.  9»-28700  Filed  10-26-98;  8:45  am] 


DEPARTMENT  OF  ENERGY 

En  w  Iron  wantal  Managamant  SHa* 
Spacific  Advlaory  Board.  Hanford  SIta 

agency:  Department  of  Energy. 
action:  Notice  of  open  meeting. 


Pursuant  to  the  provisions  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  No.  92-463,  86  Stat.  770)  notice 
is  hereby  given  of  the  following 
Advisory  Committee  meeting: 
Environmental  Management  Site- 
Specific  Advisory  Board  (EM  SSAB), 
Hanford  Site. 

DATES  AND  TBK8:  Thursday.  November 
5. 1998: 9KX)  a.m.-5:00  p.m.:  Friday. 
November  6. 1998:  8:30  a.m.-4:00  pjn. 
ADDRESSES:  DoubleTree  Hanford  House. 
802  George  Washington  Way.  Richland, 
WA  99352.  509-946-7611. 
FOR  FURTHER  INTORMATION  CONTACT:  Gail 
McClure.  Pubfic  Involvement  Program 
Manager,  Department  of  Energy 
Richland  Operations  Office,  P.O.  Box 
550  (A7-75),  Richland.  WA.  99352;  Ph: 
(509)  373-5647;  Fax:  (509)  376-1563. 
SUPPLB»ITARY  MFORMATION: 

Purpose  of  the  Board:  The  piupose  of 
the  Board  is  to  make  rectunmendations 
to  DOE  and  its  reg\jdators  in  the  areas  of 
environmental  restoration,  waste 
management,  and  related  activities. 

Tentative  Agenda:  The  Board  will 
receive  information  on  and  discuss 
issues  related  to  the  Tank  Waste 
Remediation  System  (TWRS) 
Privatization,  the  Spent  Fuel  Tri-Party 
Agreement  Change  Package,  FY  1999 
Budget.  Board's  1999  Work  Plan,  and 
the  Hanford  Remedial  Action 
Environmental  Impact  Statement. 

Public  Participation:  The  meeting  is 
open  to  the  public.  Written  statements 
may  be  filed  with  the  Committee  either 
before  or  after  the  meeting.  Individuals 
who  wish  to  make  oral  statements 
pertaining  to  agenda  items  should 
contact  Gail  h^Clure's  office  at  the 
address  or  telephone  number  listed 
above.  Requests  must  be  received  5  dajrs 
prior  to  the  meeting  and  reasonable 
provision  will  be  made  to  include  the 
presentation  in  the  agenda.  The 
Designated  Federal  Officer  is 
empowered  to  conduct  the  meeting  in  a 
fashion  that  will  fsdlitate  the  orderly 
conduct  of  business.  Each  individual 
wishing  to  make  pubUc  comment  will 
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be  provided  a  maximum  of  5  minutes  to 
present  their  comments  near  the 
beginning  of  the  meeting.  This  notice  is 
being  published  less  than  15  days  before 
the  day  of  the  meeting  due  to 
programmatic  issues  that  needed  to  be 
resolved. 

Minutes:  The  minutes  of  this  meeting 
will  be  available  for  public  review  and 
copying  at  the  Freedom  of  Information 
Public  Reading  Room,  lE-190,  Forrestal 
Building,  1000  Independence  Avenue, 
SW.  Washington,  DC  20585  between 
9:00  a.m.  and  4:00  p.m.,  Monday- 
Friday,  except  Federal  holidays. 
Minutes  will  also  be  available  by 
writing  to  Gail  McClure,  Department  of 
Energy.  Richland  Operations  Office. 
P.O.  Box  550,  Richland,  WA  99352,  or 
by  calling  her  at  (509)  37&-9628. 

Issued  at  Washington,  DC  on  October  21, 
1998. 

AhhM  T.  Vanaago. 

Acting  Deputy  Advisory  Conunittee 
Management  Officer. 

|FR  Doc.  98-28701  Filed  1&-26-98:  8:45  am) 


DEPARTMENT  OF  ENERGY 

EnvironnMntili  Management  Slta- 
Speciflc  Advlaory  Board.  Oak  RMge 


AQCNCY:  Department  of  Energy. 
ACTION:  Notice  of  open  meeting. 

tUMMAMV:  Pursuant  to  the  provisions  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  No.  92-463,  86  SUt.  770)  notice 
is  hereby  given  of  the  following 
Advisory  Committee  meeting: 
Environmental  Management  Site- 
Specific  Advisory  Board  (EM  SSAB). 
C^  Ridge  Reservation. 
DATES  AND  TMES:  Saturday,  November  7. 
1998,  10:00  a.m.-4:30  p.m. 
AOORESSCS:  Ramada  Inn.  420  S.  Illinois 
Avenue.  Oak  Ridge.  TN  37830. 
FOR  FURTHEfl  MR)miATION  CONTACT: 

Marianne  Heiskell,  Ex-Officio  Officer, 
Department  of  Energy  Oak  Ridge 
Operations  Office,  105  Broadway.  Oak 
Ridge.  TN  37830,  (423)  576-0314. 
SUPPLEMENTARY  MFORMAT10N: 

Purpose  of  the  Board:  The  purpose  of 
the  Board  is  to  make  recommendations 
to  DOE  and  its  regulators  in  the  areas  of 
environmental  restoration,  waste 
management,  and  related  activities. 

Tentative  Agenda:  The  meeting  will 
focus  on  Board  process  and  subjects  for 
consideration  in  FY  1999. 

Public  Participation:  The  meeting  is 
open  to  the  public.  Written  statements 
may  be  filed  with  the  Conunittee  either 
before  or  after  the  meeting.  Individuals 


who  wish  to  make  oral  statements 
pertaining  to  agenda  items  should 
contact  Marianne  Heiskell  at  the  address 
or  telephone  number  listed  above. 
Requests  must  be  received  5  days  prior 
to  tne  meeting  and  reasonable  provision 
will  be  made  to  include  the  presentation 
in  the  agenda.  The  Designated  Federal 
Officer  is  empowered  to  conduct  the 
meeting  in  a  fashion  that  will  facilitate 
the  orderly  conduct  of  business.  Each 
individual  Mrishing  to  make  public 
comment  will  be  provided  a  maximum 
of  5  minutes  to  present  their  comments 
near  the  beginning  of  the  meeting.  This 
notice  is  being  published  less  than  15 
days  before  the  date  due  to 
programmatic  Issues  that  needed  to  be 
resolved. 

Minutes:  The  minutes  of  this  meeting 
will  be  available  for  public  review  and 
copying  at  the  Freedom  of  Information 
Public  Reading  Room,  lE-190.  Forrestal 
Building,  1000  Indef>endence  Avenue. 
SW.  Washington.  DC  20585  between 
9:00  a.m.  and  4  p.m..  Monday-Friday, 
except  Federal  holidays.  Minutes  will 
also  be  available  at  the  Department  of 
Energy's  Information  Resource  Center  at 
105  Broadway.  Oak  Ridge.  TN  between 
8:30  am  and  5:00  pm  on  Monday. 
Wednesday,  and  Friday;  8:30  am  and 
7:00  pm  on  Tuesday  and  Thiu«day:  and 
9:00  am  and  1:00  pm  on  Saturday,  or  by 
writing  to  Marianne  Heiskell. 
Department  of  Energy  Oak  Ridge 
Operations  Office,  105  Broadway.  Oak 
Ridge.  TN  37830,  or  by  calling  her  at 
(423) 576-0314. 

Issued  at  Washington.  DC  on  October  22. 
1998. 

Rachel  M.  Sanuel. 

Deputy  Advisory  Committee  Management 

Officer. 

[PR  Doc.  98-28702  Filed  10-26-98;  8:45  ami 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

(Docket  No.  RPM-S1-0001 

Algonquin  LNG,  inc.;  Notica  of 
Proposed  Changes  In  FERC  Qss  Tarfff 

October  21, 1998. 

Take  notice  that  on  October  15. 1998, 
Algonquin  LNG.  Inc.  (ALNG)  tendered 
for  filing  as  part  of  its  FERC  Gas  Tariff. 
First  Revised  Voltmie  No.  1.  the 
following  tariff  sheet,  to  become 
effective  November  2, 1998: 

Fourth  Revised  Sheet  No.  83 

ALNG  asserts  that  the  purpose  of  this 
filing  is  to  comply  with  the 
Commission's  Order  No.  587-H,  Final 


Rule  Adopting  Standards  for  Intra-day 
Nominations  and  Order  Establishing 
Implementation  Date,  issued  on  July  15, 
1998  in  Docket  No.  RM96-1-008. 

ALNG  states  that  the  revised  tariff 
sheet  reflects  Version  1.3  standards 
promulgated  by  the  Gas  Industry 
Standards  Board  which  were  adopted  by 
the  Conunission  and  incorporated  by 
reference  in  the  Commission's 
Regulations. 

ALNG  states  that  copies  of  the  filing 
were  mailed  to  all  affected  customers 
and  interested  state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Conunission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

LlBwood  A.  WalMa.  fr.. 
Acting  Secretary. 

(FR  Doc.  98-28696  Filed  10-26-98;  8:45  am] 
MJJNO  COM  cnr-ot-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Rsgulatory 
Commission 

(Proiect  Noe.  2731-020  and  Z737-002I 

Centrsl  Vermont  Public  Service 
Corporation;  Notloe  of  Project  Scoping 
Meelinga  and  Sne  Vlatta  for  the  . 
Weybrldge  and  MMdtobuiy  Lower 
Hydroalactric  Proiscts  on  Otlsr  Crssit, 
Vermont 

October  21, 1998. 

The  Federal  Energy  regulatory 
Commission  (Commission)  is  reviewing 
Central  Vermont  Public  Service 
Corporation's  (CVPS)  applications  for 
new  licenses  for  the  continued 
operation  of  the  Weybridge  and 
Middlebury  Lower  Projects  on  Otter 
Creek.  Vermont. 

The  Commission's  staff  will  hold  two 
scoping  meetings  in  the  vicinity  of  the 
projects  for  the  public,  resource 
agencies,  and  any  other  interested 
parties.  The  public  scoping  meeting  will 
be  held  at  7:00  p.m.  on  Tuesday. 


November  17, 1998.  at  Ilsley  Public 
Library  Meeting  Room,  75  Main  Street, 
Middlebury,  VT  05753.  The  agency 
scoping  meeting  will  be  held  at  9:00 
a.m.  on  Wednesday.  November  18. 
1998.  at  Municipal  Building  Conference 
Room.  94  Main  Street.  Middlebury.  VT 
05753. 

The  scoping  meetings  will  be 
recorded  by  a  court  reporter,  and  all 
statements  (oral  and  written)  will 
become  part  of  the  Commission's  public 
record  for  the  projects.  Interested 
persons  also  are  invited  to  send  written 
comments  and  information  to  the 
Qnnmission  until  December  18. 1998. 

There  will  be  a  site  visit  to  the 
projects  on  November  17. 1998. 
beginning  at  1:00  p.m.  Those  visiting 
the  sites  will  meet  at  Middlebury  Lower 
Project  parking  lot  just  off  the  Seymour 
Street  extension.  Anyone  planning  to 
attend  the  site  visit  ^ould  contact  John 
Greenan  of  CVPS  at  (802)  747-5707. 

Parties  on  the  service  and  mailing 
lists  for  the  projects  will  be  receiving  a 
copy  of  the  Scoping  I  document  in  the 
mail.  Others  may  review  a  copy  at  Ilsley 
Public  Library  at  75  Main  Street  in 
Middlebury.  Vermont 

Any  questions  concerning  the  scoping 
process  for  the  Weybridge  and 
Middlebury  Lower  multiple  project 
Environmental  Assessment  should  be 
directed  to  Jack  Duckworth,  Federal 
Energy  Regulatory  Commission,  Office 
of  Hydropower  Licensing.  888  First 
Street.  NE.  Washington,  DC  20426;  or  E- 
mail  address. 

jack.duckworthOferc.fed.us;  or 
telephone  202-219-2818. 
Linwaod  A.  WaiaoD.  Ir., 
Acting  Secretary. 
(FR  Doc  98-28686  Filed  10-26-98;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Ctocket  No.  RP9»-89-000] 

Columbia  Gas  Transmission 
Corporation;  Notice  of  Proposed 
Changes  in  FERC  Gas  Tariff 

October  21. 1998 

Take  notice  that  on  Octolier  14. 1998, 
Columbia  Gas  Transmission  Corporation 
(Columbia)  tendered  for  filing  to  become 
part  of  its  FERC  Gas  Tariff.  Second 
Revised  Volume  No.  1,  the  tariff  sheets 
listed  on  Appendix  A  to  the  filing,  with 
a  proposed  effective  date  of  November 
16, 1998. 

Columbia  proposes  to  establish  Rate 
Schedule  PAL,  under  which 
interruptible  parking  and  lending 


services  would  be  performed,  in  order  to 
provide  its  customers  with  additional 
flexibility  to  manage  their  natural  gas 
supply  portfolios  and  transportation 
agreements.  Proposed  Rate  Schedule 
PAL  is  closely  modeled  after  the  parking 
and  lending  services  already  authorized 
by  the  Commission.  The  proposed 
parking  and  lending  services  will  allow 
Columbia's  customers  to  park  or  receive 
loaned  gas  at  agreed  upon  points  of 
service.  Columbia  states  that  Rate 
Schedule  PAL  services  are  optional  and 
have  the  lowest  scheduling  priority. 

Columbia  states  that  copies  of  its 
filing  have  been  mailed  to  all  finn 
customers  and  affected  state 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street.  N.E..  Washington.  D.C 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
detennining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  pubUc 
inspection  in  the  Public  Reference 
Room. 

LinwMMl  A.  Wataon,  Jr.. 
Acting  Secretary. 
(FR  Doc  98-28694  Filed  10-26-98;  8:45  am) 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP99-8S-C0(q 

Cove  Point  LNG  Umitsd  Partnership: 
Notice  of  Tariff  Rling 

Octot>er  21. 1998. 

Take  notice  that  on  October  14, 1996, 
Cove  Point  LNG  Limited  Partnership 
(Cove  Point)  tendered  for  filing  to 
become  a  part  of  Cove  Point's  FERC  Gas 
Tariff,  First  Revised  Volume  No.  1,  the 
following  revised  tariff  sheets  to  be 
effective  November  2, 1998: 

First  Revised  Sheet  No.  107A 
First  Revised  Sheet  No.  107B 
First  Revised  Sheet  No.  136 

Cove  Point  states  that  these  tariff 
sheets  are  filed  to  adopt  the  business 
practice  standards  promulgated  by  the 


Gas  Industry  Standards  Board  and 
adopted  by  the  Federal  Energy 
Regulatory  Commission  in  Order  Nos. 
587-G  and  587-H. 

Cove  Point  states  that  copies  of  the 
filing  virere  served  upon  Cove  Point's 
custraners  and  interested  state 
regulatory  conunissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intMvene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street.  NE.  Washington.  DC 
20426.  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  %vishing  to  bcKXNne  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

UbwomI  a.  maSean,  |r^ 
Acting  Secretary. 

(FR  Doc  98-28693  Filed  10-26-98;  8:43  am) 
I  oooc  snr-ev-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commisaion 

[DodBM  No.  RP9S-380-«01] 


I  Tennessee  Natural  Gas  Company; 
Notice  of  Compliance  FHIng 

October  21,  1998. 

Take  notice  that  on  October  15. 1998. 
East  Tennessee  Natural  Gas  Company 
(East  Tennessee),  tendered  for  filing  as 
part  if  its  FERC  Gas  Tariff.  Second 
Revised  Vohmie  No.  1 ,  the  following 
tariff  sheets,  with  an  effective  date  of 
October  1, 1998: 

Sub  Fifth  Revised  Sheet  No.  52A 
Sub  Original  Sheet  No.  S2B 
Sub  Original  Sheet  No.  213A 
Sub  Original  Sheet  No.  21 3B 

East  Tennessee  states  that  this  filing  is 
made  in  compliance  with  the 
Commission's  "Order  Accepting  Tariff 
Shoets  Subject  to  Conditions"  issued 
September  30, 1998  in  the  above- 
referenced  docket.  East  Tennessee 
Natural  Gas  Company,  84  FERC  161.339 
(1998).  East  Tennessee  further  states 
that  the  re\'ised  tariff  sheets  implement 
a  new  service  flexibility  titled  Storage 
Delivery  Option  whereby  a  balancing 
party  may  mitigate  its  imauthorized 
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oveiTun  charges  by  using  its  storage 
accounts  to  make  up  for  overtakes  of  gas 
from  East  Tennessee's  system. 

Any  person  desiring  to  protest  this 
filing  should  file  a  protest  with  the 
Fedoal  Energy  Regulatory  Commission. 
888  First  Street.  N.W..  Washington.  D.C. 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  rules  and 
Regulations.  All  stjch  protests  must  be 
filwl  as  provided  in  Section  154.210  of 
the  Commission's  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protesants  parties  to  the  proceedings. 
Copies  of  this  filing  are  on  file  with  the 
Commissiwi  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Acting  Secntaty. 

[PR  Doc  se-asees  PUwl  10-2»-M:  8:45  un] 
I  oooa  snr-si-M 


DEPARTMENT  OF  ENERGY 

FaMfW  EfMfyy  RaQulaioffy 


El 

of  MopoMd 

TarMf 


GaaCofMMnv: 

CnanQas  in  FERC 


October  21, 1098. 

Take  notice  that  on  October  16. 1998. 
El  Paso  Natural  Gas  Company  (El  Paso) 
tendered  for  filing  a  firm  Transportation 
Service  Agreement  (TSA)  between  El 
Paso  and  Pamax  Gas  y  Petroquimica 
Baaica  (Pemex)  and  Tenth  Revised  Sheet 
No.  1  to  its  FERC  Ges  Tariff.  Second 
Revised  Volume  No.  1-A 

El  Paso  sUtas  that  it  is  submitting  the 
TSA  for  Commission  approval  since  the 
TSA  contains  payment  provisions 
vdiidi  diflar  from  El  Paso's  Volume  No. 
1-A  General  Terms  and  Conditions.  The 
tariff  sheet,  which  relsranoes  the  TSA, 
is  propoeed  to  become  eCEisctive  on 
October  1. 1998. 

Any  parson  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street.  N.E..  Washington.  D.C 
20428,  in  aocordanoe  with  Sections 
385.214  or  385.211  «rf  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  acccwdance 
wiUi  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considared  by  the  Commission  in 
detennining  the  appropriate  action  to  be 
taken,  but  will  not  aerve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  tviahing  to  became  a  party 


must  file  a  motion  to  intervene.  Copies 

of  this  filing  are  on  file  with  the 

Commission  and  are  available  for  public 

inspection  in  the  Public  Reference 

Room. 

Linwood  A.  Watson,  Jr., 

Acting  SecT9taiy. 

IFR  Doc.  98-28685  Filed  10-26-98;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Fadecal  Energy  Regulatory 
Commiaaion 

[Docliat  Na  ER08-4381-00Q] 

Energy  Atlantic.  LLC;  Notica  of 
laauanca  of  Order 

October  21. 1998. 

Energy  Atlantic.  LLC  (Energy 
Atlantic),  a  wholly-owned  subsidiary  of 
Maine  Public  Service  Company,  filed  an 
application  requesting  that  the 
Commission  authorize  it  to  engage  in 
the  marketing  and  brokering  of  energy 
and  capacity  at  market-based  rates,  and 
for  certain  waivers  and  authorizations. 
In  particular.  Energy  Atlantic  requested 
that  the  Commission  grant  blanket 
approval  under  18  CFR  Part  34  of  all 
futiire  issuances  of  securities  and 
assumptions  of  liabilities  by  Energy 
Atlantic.  On  October  16. 1998.  the 
Commission  issued  an  Order  Accepting 
For  Filing  Imposed  Market-Based  Rates 
And  Reassignment  of  Transmission 
Capacity  ((>der).  in  the  above-docketed 
proceeding. 

The  Commission's  October  16, 1998 
Order  granted  the  request  for  blanket 
approval  under  Part  34,  subject  to  the 
conditions  found  in  Ordering 
PaiMraphs  (C).  (D).  and  (F): 

(C)  Within  30  days  alter  the  date  of 
issuance  of  this  order,  any  person 
desiring  to  be  heard  or  to  protest  the 
Conunission's  blanket  approval  of 
issuances  of  securities  or  assiunptions  of 
liabilities  by  Energy  Atlantic  should  file 
a  motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE,  Washington,  DC 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Conunission's  Rules  of 
Practice  and  Procedure,  18  CFR  385.211 
and  385.214. 

(D)  Absent  a  request  to  be  heard 
within  the  period  set  forth  in  Ordering 
Paragraph  (C)  above.  Energy  Atlantic  is 
hereby  authorized  to  issue  securities 
and  assume  obligations  and  liabilities  as 
guarantor,  indorser.  surety  or  otherwise 
in  respect  of  any  sectuity  of  another 
person;  providcNd  that  such  issue  or 
assumption  is  for  some  lawful  object 
within  the  corporate  purposes  of  Energy 
Atlantic,  compatible  with  the  public 


interest,  and  reasonably  necessary  or 
appropriate  for  such  purposes. 

(F)  The  Commission  reserves  the  right 
to  modify  this  order  to  require  a  further 
showing  that  neither  public  nor  private 
interests  will  be  adversely  affected  by 
continued  Commission  approval  of 
Energy  Atlantic's  issuances  of  securities 
or  assiunptions  of  liabilities. .  .  . 

Notice  IS  hereby  given  that  the 
deadline  for  filing  motions  to  intervene 
or  protests,  as  set  forth  above,  is 
November  16, 1998. 

Copies  of  the  fidl  text  of  the  Order  are 
available  from  the  Conunission's  Public 
Reference  Branch,  888  First  Street,  NE. 
Washington.  DC  20426. 
David  P.  BoerBsrs, 
Secretary. 

(FR  Doc.  98-28652  Filed  10-26-98;  8:45  am] 
aajjNG  oboe  tm-t-m 


DEPAfTTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
CommlaakMi 

[Docket  No.  TIM8-1-168-001] 

Kanaaa  Pi  palina  Company;  Notioa  of 
Ravlaad  Tariff  nilng 

October  21, 1998. 

Take  notice  that  on  October  14. 1998. 
Kansas  Pipeline  Company  (Kansas 
Pipeline)  tendered  for  filing  as  part  of  its 
FERC  Gas  Tariff.  Original  Volume  No.  1. 
Substitute  Revised  Tariff  Sheets,  to  be 
effective  November  1. 1998.  The 
substitute  tariff  sheets  replace  the 
revised  tariff  sheets  filed  by  Kansas 
Pipeline  in  this  docket  on  October  1, 
1998. 


Substitute 
SutMtitute 
Substitute 
Substitute 
Substitute 
Substitute 
Substitute 
Substitute 


First  Revised 
First  Revised 
First  Revised 
First  Revised 
First  Revised 
First  Revised 
First  Revised 
First  Revised 


Sheet 
Sheet 
Sheet 
Sheet 
Sheet 
Sheet 
Sheet 
Sheet 


No.  15 
No.  17 
No.  21 
No.  23 
No.  26 
No.  28 
No.  30 
No.  32 


Kansas  Pipeline  states  that  this  filing 
is  made  in  accordance  %vith  Section  23 
(Fuel  Reimbursement  Adjustment)  of 
the  General  Terms  and  Conditions  of 
Kansas  Pipeline's  FERC  Gas  Tariff.  The 
substitute  revised  tariff  sheets  reflect 
corrections  to  the  revised  tariff  sheets 
filed  on  October  1  and  reflect  the 
following  corrected  changes  to  the  Fuel 
Reimbursement  Percentages:  (1)  a  0.44% 
increase  in  the  Zone  1  Reimbiusement 
Percentage  for  volumes  delivered 
between  April  and  October.  (2)  a  9.1% 
increase  in  the  Zone  1  Ftiel 
Reimbiusement  Percentage  for  volumes 
delivered  between  November  and 
March;  (3)  the  Zone  2  Fuel 
Reimbursement  Percentage  has  be«i  set 


at  0.00%;  and  (4)  the  Zone  3  Fuel 
Reimbursement  Percentage  has  been  set 
at  0.00%. 

Kansas  Pipeline  states  that  the 
corrections  result  in  a  decrease  to  the 
Fuel  Iteimbursement  Percentage  for 
Zone  1,  as  previously  filed  on  October 
1.  The  Fuel  Reimbursement  Percentages 
for  Zones  2  and  3  remain  set  at  0.00%. 
Accordingly,  Kansas  Pipeline  requests 
that  the  Commission  grant  waiver  of 
Section  154.207  of  the  Commission's 
Regulations,  to  waive  the  30-day  notice 
period,  and  permit  the  tariff  sheets  to 
become  effective  on  November  1, 1998. 
Kansas  Pipeline  requests  that  the 
Commission  withdraw  the  tariff  sheets 
filed  on  October  1. 1998. 

Kansas  Pipeline  states  that  copies  of 
this  filing  are  being  served  on  all 
affected  customers  and  applicable  state 
regulatory  agencies. 

Any  person  desiring  to  protest  this 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street,  NE.,  Washington.  DC 
20426.  in  accordance  with  Section 
385.211  of  theCommission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission's  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  detennining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  FHiblic  Reference 
Room. 

Unwood  A.  Watson,  |r.. 
Acting  Secretary. 
(FR  Doc.  98-28698  Filed  10-26-98;  8:45  am] 

BHJJNG  COOE  Sn7-ei-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commiaaion 

(Docket  No.  RP9»-aO-00(q 

Maritlmaa  A  Northaaat  PIpallna,  LLC; 
Notica  of  Propoaad  Ctiangaa  in  FERC 
GaaTariff 

October  21, 1998. 

Take  notice  that  on  October  15. 1998, 
Maritimes  &  Northeast  F^peline,  L.L.C. 
(Maritimes)  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff,  Original  Voliune 
No.  1.  the  following  revised  tariff  sheets 
to  become  effective  November  2, 1998. 

First  Revised  Sheet  No.  225 
First  Revised  Sheet  No.  226 
Original  Revised  Sheet  No.  226A 
First  Revised  Sheet  No.  227 
First  Revised  Sheet  No.  292 

Maritimes  asserts  that  the  above  listed 
tariff  sheets  an  being  filed  to  comply 


with  Order  No.  587-H,  Final  Rule 
Adopting  Standards  for  Intra-day 
Nominations  and  Order  Establishing 
Implementation  Date  (Order  No.  587- 
H),  issued  on  July  15. 1998,  in  Docket 
No.  RM96-1-008. 

Maritimes  states  that  the  above  listed 
tariff  sheets  reflect  Version  1.3 
standards  promulgated  by  the  Gas 
Industry  Standards  Board  which  were 
adopted  by  the  Commission  and 
incorporated  by  reference  in  the 
Commission's  Regulations. 

Northwest  states  that  copies  of  the 
filing  were  mailed  to  all  affected 
customers  of  Maritimes  and  interested 
state  commissions.  ' 

Any  person  desiring  to  be  heard  or  to 
protest  this  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
detennining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  b«:ome  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Linwood  A.  Watson.  Jr.. 
Acting  Secretary. 

[FR  Doc.  98-28695  Filed  10-26-98:  8:45  am] 
aaiato  coos  CTir-ei-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commiaaion 

[Docket  No.  RP99-87-001] 

MlaalaaippI  Rhrer  Tranamiaalon 
Corporation:  Notica  of  Tariff  FHing 

October  21, 1998. 

Take  notice  that  on  October  16, 1998, 
Mississippi  River  Transmission 
Corporation  (MRT)  tendered  for  filing  as 
part  of  its  Gas  Tariff.  Third  Revised 
Voliune  No.  1,  First  Revised  Sheet  No. 
121A  to  become  effective  November  1, 
1998. 

MRT  states  that  the  purpose  of  this 
filing  is  to  correct  the  pagination  of  a 
duplicately  numbered  tariff  sheet,  filed 
in  its  compliance  filing  of  Order  587-H 
on  October  2, 1998. 

MRT  states  that  a  copy  of  this  filing 
is  being  mailed  to  each  of  MRTs 


customers  and  to  the  State  Commissions 
of  Arkansas,  Ulinois  and  Missouri. 

Any  person  desiring  to  protest  this 
filing  should  file  a  protest  with  the 
Fedwal  Energy  Regulatory  Commission. 
888  First  Street.  N.E.,  Washington,  D.C 
20426.  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission's  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  detennining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  pubUc 
inspection  in  the  Public  Reference 
Room. 

Liadwood  A.  Watson.  Jr.. 
Acting  Secretary. 

IFR  Doc  98-28692  Filed  10-26-98:  8:45  am] 
coocsn7-«i-« 


DEPARTMENT  OF  ENEftGY 

Federal  Energy  Regulatory 
Commiaaion 

(Docket  Noe.  ER98-4301 -000;  and  ER98- 
4302-000] 

Mountatnview  Power  Company, 
Rlveralde  Canal  Power  Company; 
Notica  of  laauanoe  of  Order 

October  21, 1998. 

Moimtainview  Power  Company  and 
Riverside  Canal  Power  Company 
(collectively,  Applicants),  filed  separate 
applications  requesting  that  the 
Commission  authorize  Applicants  to 
sell  capacity  and  energy  at  market-based 
rates  and  to  charge  market-based  rates 
for  certain  ancillary  services,  and  for 
certain  waivers  and  authorizations.  In 
particular.  Applicants  requested  that  the 
Commission  grant  blanket  approval 
under  18  CFR  Part  34  of  all  futiue 
issuances  of  seciuities  and  assumptions 
of  liabilities  by  AppUcants.  On  October 
16,  1998.  the  Commission  issued  an 
Order  Accepting  For  Filing  As 
Modified.  Proposed  Marlcet-Based  Rates 
For  Power  Sales  And  Ancillary  Services. 
Subfect  To  Fiuther  Orders  (Order),  in 
the  aliove-docketed  proceeding. 

The  Commission's  October  16. 1998 
Order  granted  the  request  for  blanket 
approval  under  Part  34,  subject  to  the 
conditions  found  in  Ordering 
Parasraphs  (D).  (E).  and  (G): 

P)  Within  30  days  of  the  date  of 
issuance  of  this  order,  any  person 
desiring  to  be  heard  or  to  protest  the 
Commission's  blanket  approval  of 
issuances  of  seciuities  or  assumptions  of 
liabilities  by  Applicants  should  file  a 
motion  to  intervene  or  protest  with  the 
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Federal  Energy  Regulatory  Commission, 
888  First  Street.  N.E..  Washington.  O.C. 
20426.  in  accordance  wit  Rules  211  ad 
214  of  the  Commission's  Rules  of 
Practice  and  Procedure,  18  CFR  385.211 
and  385.214. 

(E)  Absent  a  request  to  be  heard 
within  the  period  set  forth  in  Ordering 
paragraph  (D)  above.  Applicants  are 
hereby  authorized  to  issue  securities 
and  assume  obligations  and  liabilities  as 
guarantor,  indorser,  surety  or  otherwise 
in  respect  of  any  security  of  another 
person;  provided  that  such  issue  or 
assumption  is  for  some  lawful  object 
writhin  the  corporate  purposes  of 
Applicants,  compatible  with  the  public 
interest,  and  reasonably  necessary  or 
appropriate  for  such  purposes. 

(G)  The  Commission  reserves  the  right 
to  modify  this  order  to  require  a  further 
showing  that  neither  public  nor  private 
interests  will  be  adversely  affected  by 
continued  Commission  approval  of 
Applicant's  issuances  of  securities  or 
assumptions  of  liabilities  *   *   * . 

Notice  is  hereby  given  that  the 
deadline  for  filing  motion  to  intervene 
or  protest,  as  set  forth  above,  is 
November  16, 1998. 

Copies  of  the  full  text  of  the  Order  are 
available  from  the  Commission's  Public 
Reference  Branch,  888  First  Street,  N.E.. 
Washington,  D.C.  20426. 
David  P.  Bmi^hv. 
Setretary. 

IFR  Doc.  9S-286SS  Filed  10-2&-98:  8:45  am] 
■UMO  COM  anr-ai-M 


DEPARmENT  OF  ENERGY 

Fwtaral  En«rgy  Regulatory 
Comwilaaton 

(Docint  No.  EI.M-62-O00I 

Nortti  Amarican  Electric  Raliabllity 
CouncU;NoticaofFNing 

October  21. 1998. 

Take  notice  that  on  October  7, 1998. 
North  American  Electric  Reliability 
Council  (NERC)  filed  in  this  docket 
portions  of  NERC's  Operating  Policy  9 
as  adopted  by  its  Board  of  Trustees  on 
September  15, 1998.  The  document  filed 
sets  forth  NERC's  Transmission  Loading 
Relief  (TLR)  procedures.  NERC  sUtes 
that  the  version  adopted  by  the  Board  of 
Trustees  contained  slight  revisions  to 
the  TLR  procedures  as  compared  to  that 
originally  filed  by  NERC  in  this  docket 
on  June  5. 1998. 

NERC  states  that  a  copy  of  the  filing 
was  served  upon  all  parties  on  the 
Commission's  service  list  for  this 
proceeding. 

Because  the  new  version  of  the  TLR 
procedures  appears  to  be  in  all  material 


respects  the  same  as  originally  filed,  the 
Commission  is  not  a^ording  a  general 
opportunity  for  further  comment.  If  any 
party  believes  that  the  revisions  made 
require  a  modification  of  its  position  in 
this  proceeding,  it  may  file  a  motion  for 
leave  to  file  supplemental  comments  on 
the  revisions.  Such  motions  and 
comments  must  be  filed  no  later  than 
Novembers,  1998. 
David  P.  Boergnrs. 
Secretary. 

[FR  Doc.  98-28684  Filed  10^26-98;  8:45  am] 
■UMO  cooc  tnr-fti-M 


DEPARTMENT  OF  ENERGY 

Fadaral  Energy  Regulatory 
Commlaaion 


[Docket  Na  RP9»-347-01^ 

Northern  Natural  Gaa  Company;  Notice 
of  Filing 

October  21. 1998. 

Take  notice  that  on  October  15, 1998, 
pursuant  to  the  Commission's  Order 
dated  September  17, 1998  in  Docket  No. 
RP9&-347-013,  Northern  Natural  Gas 
Company  (Northern)  has  filed  various 
schedules  detailing  the  Carlton 
Commodity  Surcharge  dollars  refunded 
to  the  appropriate  parties. 

Northern  states  that  copies  of  the 
filing  were  served  upon  Northern's 
customers  and  interested  State 
Commissions. 

Any  person  desiring  to  protest  this 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  on  or  before  October  28, 1998. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room. 
Linwood  A.  Watson.  Jr.. 
Acting  Secretary.      ^ 

[FR  Doc.  9»-28687  Filed  10-26-98:  8:45  am] 
■UMO  COM  sriT-ai-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commlaaion 


[Docket  No.  RPM-2S-001] 

Norlhweat  Pipeline  Corporation;  Notice 
of  Propoaed  Changea  In  FERC  Gaa 
Tariff 

October  21, 1998. 

Take  notice  that  on  October  16, 1998, 
Northwest  Pipeline  Corporation 
(Northwest)  tendered  for  filing  and 
acceptance  as  part  of  its  FERC  Gas 
Tariff,  Third  Revised  Volume  No.  1,  the 
following  Tariff  sheets,  to  become 
effective  November  2,  1998. 

Substitute  Second  Revised  Sheet  No.  53 
Substitute  Third  Revised  Sheet  No.  54 

Northwest  states  that  it  is  submitting 
these  substitute  sheets  in  Docket  No. 
RP99-25  to  incorporate  changes  related 
to  Docket  No.  CP98-285,  which  has  tm 
earUer  proposed  effective  date. 

Northwest  also  states  that  it  seeks 
withdrawal  of  Second  Revised  Sheet 
No.  43  because  it  pertains  to  a  service 
which  is  expected  to  terminate 
November  1,  1998  with  the  acceptance 
of  the  Docket  No.  CP98-285  filing. 

Northwest  states  that  a  copy  of  this 
filing  has  been  served  upon  all 
interveners  in  Docket  No.  RP99-25. 

Any  person  desiring  to  protest  this 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission's  Regulations.  Protests 
will  be  considered  by  the  Conunission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Copies  of  this  fiUng  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  PubUc  Reference 
Room. 

LiBWood  A.  Watsoe.  |r.. 

Acting  Secretary. 

(FR  Doc.  98-28691  Filed  10-26-98:  8:45  am] 

WLUNO  cooc  snr-ai-ii 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commlaaion 

[Docket  No.  ER9e-«39»-00iq 

Spokane  Energy,  LLC;  Notice  of 
laauance  of  Order 

October  21. 1998. 

Spokane  Energy,  LLC  (Spokane 
Energy),  a  wholly-owned  subsidiary  of 
the  Washington  Water  Power  Company, 
filed  an  application  requesting  that  the 
Commissicm  authorize  it  to  engage  in 
wholesale  power  sales  at  market-based 
rates,  and  for  certain  waivers  and 
authorizations.  In  particular,  Spokane 
Energy  requested  that  the  Commission 
grant  blanket  approval  imder  18  CFR 
Part  34  of  all  future  issuances  of 
securities  and  assumptions  of  liabilities 
by  Spokane  Energy.  On  October  16, 
1998,  the  Commission  issued  an  Order 
Accepting  For  Filing  Proposed  Tariff 
For  Mariwt-Based  Power  Sales  (Order), 
in  the  above-docketed  proceeding. 

The  Commission's  October  16, 1998 
Order  granted  the  request  for  blanket 
approval  under  Part  34,  sub)ect  to  the 
conditions  found  in  Ordering 
Paragraphs  (C),  (D).  and  (F): 

(C)  Within  30  days  after  the  date  of 
issuance  of  this  order,  any  person 
desiring  to  be  heard  or  to  protest  the 
Commissicm's  blanket  approval  of 
Ifff""""**  of  securities  or  assumptions  of 
liabilities  by  Spokane  Energy  should  file 
a  motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street.  N.E..  Washington.  D.C. 
20426.  in  accwdanoe  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure.  18  CFR  385.211 
and  385.214. 

(D)  Absent  a  request  to  be  heard 
within  the  period  set  forth  in  Ordering 
Paragraph  (C)  above.  Spokane  Energy  is 
hereby  authorized  to  issue  securities 
and  assume  obligations  and  liabilities  as 
guarantor,  indorser.  surety  or  otherwise 
inrespectofany  security  of  another  . 
person;  provided  that  such  issue  or 
assumption  is  for  some  lawful  object 
within  the  corporate  purposes  of 
Spokane  Energy,  compatible  with  the 
public  interest,  and  reasonably 
necessary  or  appropriate  for  such 
purposes. 

(F)  The  Commission  reserves  the  right 
to  modify  this  order  to  require  a  further 
showing  that  neither  public  nor  private 
interests  will  be  adversely  affected  by 
continued  Commission  approval  of 
Spokane  Energy's  issuances  of  securities 
or  asstmiptions  of  liabilities  *  *  *. 

Notice  is  hereby  given  that  the 
deadline  for  filing  motions  to  intervene 


or  protests,  as  set  forth  above,  is 
November  16, 1998. 

Copies  of  the  fuU  text  of  the  Order  are 
available  from  the  Commission's  PubUc 
Reference  Branch,  888  First  Street ,  N.E., 
Washington,  D.C.  20426. 

David  P.  BoergBTs, 

Secretary. 

(FR  Doc.  9fr-28654  Filed  10-26-98;  8:45  am] 

aauNQ  cooc  snT-ai-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commlaaion 

[DockM  No.  RP98-378-001] 

Tenneaaee  Gaa  Pipeline  Company, 
Notice  of  Compliance  Filing 

OctobOT21.1998. 

Take  notice  that  on  October  15, 1998, 
Tennessee  Gas  Pipeline  Company 
(Tennessee),  tendered  for  filing  the 
revised  tariff  sheets  identified  in 
Appendix  A  to  the  filing,  for  inclusicm 
in  Tennessee's  FERC  Gas  Tariff,  Fifth 
Revised  Volume  No.  1.  Tennessee 
requests  that  these  revised  tariff  sheets 
be  deemed  effective  October  1, 1998. 

Tennessee  states  that  this  filing  is 
being  made  in  compliance  with  the 
Commissicm 's  Order  Accepting  Tariff 
Sheets  Subject  to  Conditions  issued  on 
September  30, 1998  in  the  above- 
referenced  docket.  Tennessee  Gas 
Pipeline  Company.  84  FERC  161.340 
(1998).  Tennessee  further  states  that  the 
revised  tariff  language  provides  that 
Tennessee's  ability  to  discount  is 
limited  to  discoimting  rates  between  the 
applicable  nrmYiirnifn  and  tniniTniim 

rates  for  the  service  being  provided. 

Any  person  desiring  to  protest  this 
filing  should  file  a  protest  with  the 
Fedoal  Energy  Regulatory  Commission, 
888  First  Street.  N.E..  Washington.  D.C 
20426.  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  stich  protests  must  be 
filml  as  provided  in  Section  154.210  of 
the  Commission's  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  detmnining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  PubUc  Reference 
Room. 

Linwood  A.  Watson.  Jr., 
Acting  Secretary. 

(FR  Doc.  98-28689  Filed  10-26-98:  8:45  am] 
■ajjNO  cooE  snr-ai-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
CommlMton 

[DodMt  No.  RPW-a2-0001 

Teiaa  Eaatom  Tranamlaaion 
Corporation;  Notice  of 
Ctiangea  hi  FERC  Gaa  Tariff 

October  21. 1998. 

Take  notice  that  on  October  IS,  1998, 
Texas  Eastern  Transmission  Corporation 
(Texas  Eastern)  tendered  for  filing  as 
part  of  its  FERC  Gas  Tariff,  Six  Revised 
Volimse  No.  1  and  Original  Volume  No. 
2,  the  tariff  sheets  listed  on  Appendix  A 
to  the  filing  to  become  effsctive 
December  1, 1998. 

Texas  Eastern  asserts  that  the  purpose 
of  this  filing  is  to  comply  with  the 
Stipulation  and  Agreement  filed  by 
Texas  Eastern  on  December  17, 1991  in 
Docket  Nos.  RP8»-67,  et  aL  (Phase  W 
PCBs)  and  approved  by  the  Commission 
on  March  18, 1992,  and  with  Secticm  26 
of  Texas  Eastern's  FERC  Gas  Tariff. 
Sixth  Revised  Volume  No.  1. 

Texas  Eastern  states  that  such  tariff 
sheets  reflect  a  decrease  in  the  PCB- 
Related  Cost  component  of  Texas 
Eastern's  currently  effective  rates.  For 
example,  the  decrease  in  the  100%  load 
factor  average  cost  of  long-haul  servioe 
imdo-  Rate  Schedule  FT-1  to  Market 
Zone  3  is  S0.0007  per  dekatheim. 

Texas  Eastern  states  that  copies  of  the 
filing  were  served  on  all  afEscted 
custcxners  of  Texas  Eastern  and 
interested  state  commissions.  Copies  of 
this  filing  have  also  been  mailed  to  all 
parties  on  the  service  list  in  Docket  Nos. 
RP88-67,  et  al.  (Phase  D/PCBs). 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motimi 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Conmiission. 
888  First  Street,  NE,  Washington.  DC 
20426,  in  accordance  with  Sectioos 
385.214  or  385.211  of  the  Conmiission's 
Rules  and  Regulations.  All  sudi  motions 
(w  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  R^ulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  acticm  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 


IA.Wa 

Acting  Secretary 

[FR  Doc.  98-28697  Filed  10-26-98:  8:45  am] 
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DEPARTMENT  OF  ENERGY 

FWleril  EiMtgy  Regulatory 
CommlMlon 

[Doctot  No.  CP99-8(M)00| 

Tranaconttnantal  Qas  np«  Una 
Corporation;  Notica  of  Raquaat  Undar 
Btankat  Authorization 

October  21, 1908. 

Take  notice  that  on  October  21, 1998. 
Transcontinental  Pipe  Line  Corporation 
(Applicant).  P.O.  Box  1396.  Houston. 
Texas.  77251.  filed  in  Docket  No.  CP99- 
30-000  a  request  pursuant  to  Sections 
157.205  and  157.212  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205  and 
157.212)  for  approval  to  construct  two 
new  delivery  taps  located  in  Lincoln 
County.  North  Carolina  for  service  to 
Piedmont  Natural  Gas  Company 
(Piedmont),  under  Applicant's  blanket 
certificate  issued  in  Docket  No.  CP82- 
426-000.  pursuant  to  Section  7(c)  of  the 
Natural  Gas  Act  (NGA).  all  as  more  fully 
set  forth  in  the  request  which  is  on  file 
with  the  Commission  and  open  to 
public  inspection. 

Applicant  states  that  the  subject 
delivery  taps  for  which  it  now  seeks 
blanket  certificate  construction 
authorization  will  be  used  by  Piedmont 
to  receive  into  its  local  distribution 
system  up  to  3.600  Mcf  per  day  by 
Applicant.  Applicant  fiirther  states  that 
it  has  siiffident  capacity  to  accomplish 
such  additional  deliveries  without 
detriment  or  disadvantage  to 
Applicant's  other  customers.  Applicant 
asserts  that  this  proposal  will  have  no 
impact  on  Applicant's  peak  day 
deUveries  and  little  or  no  impact  on 
Applicant's  annual  deliveries.  It  is 
indicated  that  Piedmont's  delivery  point 
entitlement  and  Applicant's  pressure 
and  firm  transportation  service 
obUgations  for  deliveries  to  Piedmont  at 
the  subject  delivery  taps  will  be 
governed  by  the  existing  firm 
transportation  service  agreements 
between  Piedmont  and  Applicant  and 
Applicant's  FERC  Gas  Tariff.  It  is  further 
indicated  that  the  estimated  total 
construction  cost  for  the  proposal  herein 
is  $58,000,  which  Piedmont  will  be 
responsible  for. 

Any  person  or  the  Commission's  Staff 
may.  within  45  days  of  the  issuance  of 
the  instant  notice  by  the  Commission. 
file  pursuant  to  Rtile  214  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214),  a  motion  to 
intervene  and  pursuant  to  Section 
157.205  of  the  regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205).  a 
protest  to  the  request.  If  no  protest  is 
filed  tvithin  the  time  allowed  therefor, 


the  proposed  activities  shall  be  deemed 
to  be  authorized  efiisctive  the  day  after 
the  time  allowed  for  filing  a  protest.  If 
a  protest  is  filed  and  not  withdrawn  30 
days  after  the  time  allowed  for  filing  a 
protest,  the  instant  request  shall  be 
treated  as  an  application  for 
authorization  pursuant  to  Section  7  of 
the  Natural  Gas  Act. 
Unwood  A.  Watson,  |r.. 
Acting  Secretary. 

(PR  Doc  98-28653  Filed  10-26-98;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Fadaral  Enargy  Ragulatory 
Commission 

(Dodwt  No.  RP96-387-001) 

Wllllaton  Baam  Inlarstala  Pipallna 
Company;  NoUca  of  Tariff  Filing 

October  21.  1998. 

Take  notice  that  on  October  IS.  1998. 
Williston  Basin  Interstate  Pipeline 
Company  (Williston  Basin),  tendered  for 
filing  as  part  of  its  FERC  Gas  Tariff, 
Second  Revised  Volume  No.  1.  the 
following  revised  tariff  sheets  to  become 
effective  October  1, 1998: 

Substitute  Fifth  Revised  Sheet  No.  91 
Substitute  Fifth  Revised  Sheet  No.  123 
Substitute  Third  Revised  Sheet  No.  608A 
Substitute  Third  Revised  Sheet  No.  658 

Williston  Basin  states  that  on  August 
31. 1998.  it  filed  revisions  to  its  FERC 
Gas  Tariff  to  add  language  to  its 
discount  request  form  and  intemiptible 
transportation  and  storage  Rate 
Schedules  and  Form  of  Service 
Agreements  to  specify  the  types  of 
discounts  which  may  be  granted  by 
Williston  Basin.  On  September  30, 1998, 
the  Commission  issued  its  "Order 
Accepting  Tariff  Sheets  Subject  to 
Conditions"  in  which  the  Commission 
stated  that  the  types  of  discounts 
Williston  Basin  proposed  are  similar  to 
the  tjrpes  of  discounts  previously 
accepted  by  the  Commission,  with  the 
exception  of  the  proposed  discount  for 
"specified  end-user(s)".  The 
Commission  rejected  this  provision  and 
reqtiired  that  Williston  Basin  file 
revised  tariff  sheets.  Williston  Basin  is 
submitting  the  above-referenced  tariff 
sheets  deleting  the  word  "end-user(s)" 
to  comply  with  the  Commission's 
September  30, 1998  Order. 

Any  person  desiring  to  protest  this 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street.  NE.  Washington.  DC 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 


filed  as  provided  in  Section  154.210  of 

the  Commission's  Regulations.  Protests 

will  be  considered  by  the  Commission 

in  determining  the  appropriate  action  to 

be  taken,  but  will  not  serve  to  make 

protestants  parties  to  the  proceedings. 

Copies  of  this  filing  are  on  file  with  the 

Commission  and  are  available  for  public 

inspection  in  the  Public  Reference 

Room. 

Unwood  A.  Watson.  Jr. 

Act^  Sacivtaiy. 

(FR  Doc  98-28690  Piled  10-26-98;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

(FRL-eiso-q 

Agancy  Information  CoPaction 
ActtvHIaa:  Submlaaion  for  0MB 
Haviawr,  Commant  Haquaat;  Milaatonas 
Plan  for  tita  DIaachad  Papargrada  Kraft 
and  Soda  Subcitsgory  of  tha  Pulp. 
Papar,  and  Paparboard  Point  Sourca 
Catagory 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

summary:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.),  this  document  announces 
that  the  following  Information 
Collection  Request  (ICR)  has  been 
forwarded  to  the  Office  of  Management 
and  Budget  (CMB)  for  review  and 
approval:  Information  Collection 
Riaquest  for  Milestones  Plan.  Effluent 
Limitations  Guidelines  and  Standards. 
Bleached  Papergrade  Kraft  and  Soda 
Subcategory.  Pulp,  Paper,  and 
Paperboard  Manufacturing  Category  (40 
CFR  Part  430).  EPA  ICR  No.  1877.01. 
DATES:  Comments  must  be  submitted  on 
or  before  December  28. 1998. 
FOR  FURTHER  WIFORMATKM  CONTACT: 
Contact  Sandy  Farmer  at  EPA  by  phone 
at  (202)  260-2740,  by  e-mail  at 
former.sandyO.epa.gov.  or  download  the 
ICR  off  the  Internet  at  http:// 
www.epa.gov/icr  and  refer  to  EPA  ICR 
NO.  1877.01. 

SUPPt^MENTARY  INFORMATION: 

Title:  Milestones  Plan  for  the 
Bleached  Pa(>ergrade  Kraft  and  Soda 
Subcategory  of  the  Pulp.  Paper,  and 
Paperboard  Point  Source  Category.  (EPA 
ICR  No.  1877.01).  This  is  a  new 
collection. 

Abstract:  On  April  15. 1998.  the 
Environmental  Protection  Agency  (EPA) 
promulgated  the  Final  Cluster  Rules  for 
portions  of  the  Pulp,  Paper  and 
Paperboard  Point  Source  Category  (40 
CFR  part  43).  See  63  FR  18504.  The 
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rules  included  the  Volimtary  Advanced 
Technology  Incentives  Pro-am  (VATIP) 
for  the  bleached  papergrade  kraft  and 
soda  subcategory.  40  CFR  430.24(b)  and 
430.25(c).  On  the  same  day.  EPA 

proposed  the  Milestones  Plan      

provisions  as  amendments  to  40  CFR 
430.24  reqiuring  owners  or  operators  of 
bleached  pafiergrade  kraft  and  soda 
mills  enrolled  in  the  VATIP  to  submit 
information  to  describe  how  they  intend 
to  achieve  the  VATIP  Best  Available 
Technology  Economically  Achievable 
(BAT)  limits.  See  63  FR  18796  (April  15, 
1998). 

EPA  has  structured  the  Plan  to 
provide  maximtmi  flexibility  to  the 
regulated  community  and  to  minimize 
administrative  burdens  on  National 
Pollutant  Discharge  Elimination  System 
(NPDES)  permit  authorities  that  regulate 
bleached  papergrade  kraft  and  soda 
mills.  EPA  does  not  expect  that  the 
majority  of  the  information  requested 
for  the  Milestones  Plan  to  be 
confidential  business  information  (CBI). 
However,  EPA  received  conunents  on 
the  proposed  Milestones  Plan  regulation 
(63  FR  18796,  April  15, 1998)  indicating 
that  a  mill  may  wish  to  claim  some 
information  as  CBI.  Such  claims  would 
then  be  handled  pursuant  to  40  CFR 
part  2  when  EPA  is  the  permitting 
authority  and  applicable  state  rules  and 
regulations  governing  CBI  when  states 
are  the  permitting  authorities  (see 
section  3(f)  of  the  Supporting  Statement 
for  more  infmmation). 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respcmd  to,  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  number.  The  OMB  control 
numbers  tor  EPA's  regiUations  are  listed 
in  40  CFR  pert  9  and  48  CFR  Chapter 
15. 

Burden  Statement:  The  initial,  one- 
time industry  reporting  and 
recordkeeping  burden  to  prepare  the 
Milestones  Plan  is  estimated  to  average 
approximately  120  hours  per 
respondent,  "niis  is  a  one-time  burden. 
State  NPDES  permitting  authorities 
burden  to  review  the  MilestcHies  Plan  is 
estimated  at  16  hours  per  respondent  as 
an  initial  burden  with  an  average 
recurring  incremental  review  burden  of 
6  hours  per  lespcmdent.  Agency  burden 
to  review  the  Milestones  Plans  is 
estimated  at  20  hours  per  respcHident  as 
an  initial  burden  %vith  an  average 
reciming  incremental  review  burden  of 
4  hours  per  respondent 

Burden  means  the  total  time,  effort,  or 
finanriwl  resouTces  expended  by  persons 
to  generate,  maintain,  retain,  or  disclose 
or  provide  information  to  or  for  a 
Federal  agency.  This  includes  time 
needed  to:  review  instructions;  develop. 


acquire,  install,  and  utilize  technology 
and  systems  for  the  purposes  of 
collecting,  validating,  and  verifying 
information,  processing  and 
maintaining  information  and  disclosing 
and  providing  information;  adjust  the 
existing  ways  to  comply  with  previously 
applicable  instructions  and 
requirements;  train  personnel  to  be  able 
to  respond  to  the  collection  of 
information;  search  data  sources; 
complete  and  review  the  collecticm  of 
information  and  transmit  or  otherwise 
disclose  the  information. 

Respondents/Affected  Entities: 
Entities  potentially  affected  by  this 
action  are  those  operations  that 
chemically  pulp  wood  fiber  using  kraft 
or  soda  methods  to  produce  bleached 
papergrade  pulp,  paperboard.  coarse 
paper,  tissue  paper,  fine  paper,  and/or 
paperboard.  and  State  permitting 
authorities. 

Estimated  Number  of  Respondents: 
29. 

Frequency  of  Response:  One-time 
response  fcv  industiy  and  State  NPDES 
permitting  authorities.  Annual  recurring 
burden  for  State  permitting  authorities. 

Estimated  Total  Annual  Hour  Burden: 
1.302  hours. 

Estimated  Total  Annualized  Cost 
Burden: SO. 

Send  comments  on  the  Agency's  need 
for  this  informatirai,  the  accuracy  of  the 
provided  burden  estimates,  and  any 
suggested  methods  for  minimizing 
respondent  burden,  including  through 
the  use  of  automated  collection 
tedmiques  to  the  following  addresses. 
Please  mkir  to  EPA  ICR  No.  1877.01  in 
any  conespondenoe. 

Ms.  Sandy  Farmer.  U.S.  Environmental 
Protection  Agency.  OP  Regulatory 
Information  Division  (2137),  401  M 
Street.  SW,  Washington.  DC  20460; 

■nd 

Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget.  Attention:  Desk  Officer  for 
EPA.  725  17th  Street.  NW, 
Washington.  DC  20503. 

Deted:  October  21, 1998. 
KichanlT.WMtlwMl, 
Acting  Director.  Begalatory  Information 
Division. 
(FR  Doc  98-28725  Filed  10-26-98;  8:45  am] 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[Ff«^iao-7i 

Sdanoa  Advlaory  Board;  Notification 
of  PuMIc  Advlaory  Commitlea 
MaaHngi;  Open  MaetlngD 

AGENCY:  Environmental  Protection 
Agency  (Q>A). 
ACTION:  Notice. 

SUMMARY:  Pursuant  to  the  Federal 
Advisory  Committee  Act,  Public  Law 
92-463,  notice  is  her^y  given  that  fotir 
committees/subcommittees  of  the 
Science  Advisory  Board  (SAB)  will  meet 
•on  the  dates  and  times  described  below. 
All  times  noted  are  Eastern  Time.  All 
meetings  are  open  to  the  public.  Due  to 
limited  space,  seating  at  meetings  will 
be  on  a  first-crane  basis.  For  further 
information  concerning  specific 
meetings,  please  contact  the  individuals 
listed  below.  Important  Notice: 
Documents  that  are  the  subject  of  SAB 
reviews  are  normally  available  frran  the 
originating  EPA  office  and  are  not 
available  from  the  SAB  Office — 
information  concerning  availability  of 
.  documents  from  the  relevant  Program 
Office  is  included  below. 

1.  Clear  Air  Srieatifk  Adviaorf 
Cooimittae  (CASAC) 

The  Clean  Air  Scientific  Advisory 
Committee  (CASAC)  of  the  Science 
Advisory  Board  (SAB)  will  meet  on 
Monday.  November  16. 1998  at  the 
Sheraton  Chapel  Hill  {fanaeirly  the 
Omni  Europe)  Hotel.  One  Europe  Drive. 
Chapel  Hill.  NC  27514-2301.  The  hotel 
phone  number  is  (919)  968-4900:  fax 
(919)  968-3520.  The  meeting  will  begin 
at  8:30  am  and  end  no  later  than  5:00 
pm. 

Purpose  of  the  Meeting:  At  this 
meeting,  the  Committee  will  review  and 
provide  advice  to  EPA  on  the  external 
review  draft  docimient:  Ozone  Research 
Needs  to  Improve  Health  and  Ecological 
Risk  Assessments.  Tliis  draft  document 
diaracterizes  major  data  gaps  and 
issues,  as  well  as  research  needed  to 
address  them,  to  reduce  uncertainties 
and  improve  the  scientific  basis  for 
assessment  of  ozone  health  risks, 
especially  as  related  to  future  periodic 
review  and  revision,  as  appropriate.  l>y 
EPA  of  the  criteria  and  Natioiial 
Ambient  Air  Quality  Standards 
(NAAQS)  for  Ozone.  The  Committee 
will  consider  presentations  from  Agency 
staff  and  the  interested  public  prior  to 
making  recommendations  to  the 
Administrator.  The  Committee  will  also 
receive  a  Iviefing  from  the  Office  of  Air 
Quality  Planning  and  Standards 
(OAQPS)  on  the  schedule  far  the 
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development  of  the  Caibon  Monoxide 
Staff  Paper. 

Availability  of  Review  Materials: 
Interested  parties  may  obtain  a  copy  of 
the  external  review  draft  of  the  Ozone 
Research  Needs  to  Improve  Health  and 
Ecological  Risk  Assessment  (EPA/600/ 
R-98/031)  by  contacting  Ms.  Diane  Ray 
(919)  S41-a637;  &x:  (919)  541-1818;  or 
via  E-Mail:  ray.dianeOBpa.gov,  being 
certain  to  specify  the  document  title  and 
ntmiber  as  stated  here.  For  technical 
questions  on  this  dociunent,  please 
contact  Dr.  Robert  S.  Chapman  (919) 
541-4492;  fax:  (919)  541-1818;  or  via  E- 
Mail  at:  chapman.robeifBua.gov.  The 
document  is  available  fctr  mMribution 
on  or  about  November  1, 1998.  The 
Agency  will  accept  written  comments 
on  the  draft  dociunent  through 
December  IS.  1998.  Written  comments 
should  be  submitted  to  Ms.  Diane  Ray, 
NCEA-RTP  (MD-^2).  U.S.  EPA. 
Researdi  Triangle  Park.  NC  27711. 

For  Further  Information:  Members  of 
the  public  desiring  additicmal 
infonnatian  about  the  meeting  should 
contact  Mr.  Robert  Flaak.  Dedgnated 
Federal  Officer.  Clean  Air  Scientific 
Advisory  Committee.  Science  Advismy 
Boerd  (1400).  Room  3702G.  U.S.  EPA. 
401  M  Street.  SW.  Washington,  DC 
20460;  talephcmA/voice  mail  at  (202) 
260-5133;  kx  at  (202)  260-7118;  or  via 
E-mail  at  llaak.rabeitOBpa.gov.  A  copy 
of  the  draft  Agenda  is  available  fnan  Ms. 
Diana  Pozun  at  (202)  260-6432;  fucat 
(202)  280-7118;  or  via  E-Mail  at 
ponm.dianaOBpa.gov. 

Members  of  the  public  who  wish  to 
make  a  brief  oral  presentation  to  the 
Committee  must  contact  Mr.  Flaak  in 
writing  (by  letter  or  by  bx — see 
previously  stated  information)  no  later 
than  12  noon  Eastern  Time.  Tuesday. 
November  10. 1998  in  order  to  be  . 
included  on  the  Agenda.  Public 
comments  will  be  Umited  to  ten  minutes 
per  speaker  or  organization.  The  request 
should  identify  the  name  of  the 
individual  making  the  presentation,  the 
oiganizatiao  (if  any)  they  wiU  represent, 
any  requirements  for  audio  visual 
equipment  (e.g..  ovwfaead  pro|ector. 
35mm  pro)ector.  chalkboard,  etc),  and  at 
least  35  copies  of  an  outline  of  the 
issues  to  be  addressed  or  of  the 
presentation  itself. 

2.  BadiatioB  Advisosy  Comnittee  (RAQ 

The  Science  Advisory  Board's  (SAB's) 
Radiation  Advisory  Committee  (RAC) 
will  meet  on  Tuesday.  November  17 
through  Thursday.  November  19. 1998. 
The  meeting  will  convene  each  day  at 
9:00  am  in  the  Science  Advisory  Board 
Conference  Room  3709  Waterside  Mall, 
U.S.  EPA  Headquarters.  401  M  Street. 


SW.  Washington.  IX  20460  and  adioum 
no  later  than  5:30  pm  each  day. 

At  this  meeting,  the  RAC  will:  (a) 
briefly  discuss  projects  planned  for 
review  in  Fiscal  Year  (FY)  1999;  (b) 
conduct  an  advisory  on  low-activity 
radioactive  waste;  (c)  hold  a 
consultation  on  approaches  to  calculate 
radon  risks  in  light  of  the  National 
Academy  of  Sciences  (NAS)  Biological 
Effects  of  Ionizing  Radiation 
committee's  report  (BEIR  VI)  on  risks 
from  indoor  radon  exposures;  (d) 
receive  a  briefing  on  the  National 
Academy  of  Sciences  Naturally 
Occurring  Radioactive  Material  (NORM) 
report:  (e)  conduct  a  closure  review  of 
the  draft  report  on  uncertainty  in 
radiogenic  cancer  risk  prepared  by  the 
RACs  Uncertainty  in  Radiogenic 
(Cancer)  Risks  Subcommittee  (URRS); 
and  (f)  discuss  other  projects  as  time 
permits. 

During  this  meeting,  the  RAC  intends 
to  draft  its  report  on  the  advisory  for 
low  activity  radioactive  Mraste.  focusing 
on  the  technical  aspects  of  the  disposal 
methodology  and  results  of  the  Office  of 
Radiation  and  Indoor  Air  (ORIA) 
performance  assessment  analyses.  The 
charge  questions  to  be  answered 
include,  but  are  not  limited  to  the 
follotdng: 

(a)  Does  the  EPA  dose  assessment 
reasonably  cover  the  hydrogeologic  and 
climatic  settings  that  might  be  used  tta 
the  disposal  oflow-activity  mixed 
waste? 

(b)  What  modeling  time  frame  does 
the  Committee  recommmd  be  used  to 

firoject  potential  doses  from  disposal  of 
ow-activity  mixed  waste?,  and 

(c)  Is  it  reasonable  to  assign  a  constant 
"hi^"  release  rate  frv  the  duration  of 
the  simulation,  or  does  the  SAB  advise 
an  alternative  approach  such  as 
assuming  a  lower  release  rate  at  the  start 
and  increasing  it  incrementally  over  the 
modeling  period,  thereby  mimicking  the 
gradual  deterioration  of  the  concrete? 

For  Further  fn/onnobon— Memben  of 
the  public  wishing  further  information 
concerning  the  meeting,  such  as  o^ies 
of  the  proposed  meeting  agenda,  the 
current  draft  of  the  URRS  report,  or  who 
wish  to  submit  written  comments 
should  contact  Mn.  Diana  L.  Pozim  at 
(202)  26&-8432;  fax  (202)  260-7118.  or 
via  E-Mail  at:  pozun.dianaOepa.gov. 
Membera  of  the  public  who  vrish  to 
make  a  brief  oral  presentation  to  the 
Committee  must  contact  Dr.  K.  Jack 
Kooyoomjian  in  writing  (by  letter  or  by 
fax — see  contact  information  below)  no 
later  than  12  noon  Eastern  Time. 
Tuesday,  November  10. 1998  in  order  to 
be  included  on  the  Agenda.  Public 
comments  will  be  normally  limited  to 
ten  minutes  per  speaker  or  organization. 


The  request  should  identify  the  name  of 
the  individual  making  the  presentation, 
the  organization  (if  any)  they  will 
represent,  any  requirements  for  audio 
visual  equipment  (e.g..  overiiead 
projector,  35mm  projector,  chalkboard. 
easel,  etc),  and  at  least  35  copies  of  an 
outline  of  the  issues  to  be  addressed  or 
of  the  presentation  itself.  For  further 
infcMination.  contact  Dr.  K.  Jack 
Kooyoomjian,  Designated  Federal 
Officer  for  the  Radiation  Advisory 
Committee.  Science  Advisory  Bmrd 
(1400),  U.S.  EPA.  Washington.  DC 
20460,  phone  (202)  260-2560;  fax  (202) 
260-7118;  or  via  E-Mail  at: 
kooyoomiian.jackOepa.gov. 

For  questions  pertainLog  to  the 
background  documents  provided  to  the 
SAB's  RAC.  please  contact  Dr.  Mary  E. 
Clark.  (6601J).  ORIA.  U.S. 
Environmental  Protection  Agency.  401 
M  Street.  SW,  Washington,  DC  20460, 
tel.  (202)  564-9348;  fiuc  (202)  565-2043; 
or  E-mail:  claik.maryeOBpa.gov. 

3.  Environiiiental  Econoinics  AdTisorjr 
Committee  (EEAC) 

The  Environmental  Economic 
Advisory  Committee  of  the  Science 
Advisory  Board  (SAB),  will  meet  on 
November  18,1998,  from  9:00  am  to  no 
later  than  4.-00  pm  at  the  Ramada  Hotel 
Old  Town.  901  North  Fairfrx  Street. 
Alexandria.  VA.  22314;  telephone  (703) 
683-6000.  This  meeting  is  open  to  the 
ptiblic.  however,  due  to  limited  space, 
seating  will  be  on  a  first-come  basis,  llie 
primary  purpose  of  the  meeting  will  be 
to  continue  the  review  the  economic 
analysis  guidelines  being  developed  by — ^ 
the  Environmental  Protection  Agency. 
The  agency  will  also  discuss  their 
possible  role  in  the  resumption  of  the 
Pollution  Abatement  and  Ccmtrol 
Expenditures  (PACE)  survey. 

Background  Information  on  Economic 
Analysis  Guidelines 

The  Environmental  Eotmomics 
Advisory  Committee  (EEAC  or  the 
Committee)  has  been  asked  to  review 
the  revised  Guidelines  for  Preparing 
Economic  Analyses,  a  document 
produced  under  the  direction  of  the 
EPA's  Regulatory  Policy  Council.  The 
guidelines  are  designed  to  reflect 
Agency  policy  on  the  conduct  of  the 
economic  analyses  called  for  under 
applicable  legislative  and  administrative 
requirements,  including,  but  not  limited 
to  Executive  Order  12866.  These 
guidelines  are  intended  to  provide  EPA 
analjwts  with  a  concise  but  thorough 
treatment  of  mainstream  thinking  cm 
important  technical  issues  to  help  them 
conduct  credible  and  consistent 
economic  analyses.  They  refer  to 
methods  and  practices  commonly 


accepted  in  the  environmental 
economics  profession;  however,  they  are 
not  intended  to  preclude  new  or 
innovative  forms  of  analysis.  The 
guidelines  are  shaped  by  administrative 
and  statutory  requirements  that  contain 
direct  references  to  the  development  of 
economic  information  during  the 
development  of  regulations. 

This  will  be  the  second  review 
meeting  for  the  guidelines.  The  EEAC 
was  first  briefed  on  the  draft  guidelines 
at  its  August  19. 1998  meeting.  At  that 
meeting,  the  Agency  presented 
information  on,  and  dien  discussed  with 
EEAC  members,  each  section  of  the  draft 
guidelines,  llie  Agency  has  made  a 
number  of  adjustments  to  its  draft 
document  since  the  August  meeting  (63 
FR  41820-41823.  August  5, 1998  ). 

Charge  to  the  Committee:  Please  refer 
to  63  FR  41820-41823.  August  5. 1998 
for  the  Charge. 

For  Further  Information — Single 
copies  of  the  guidelines  information 
provided  to  the  Committee  can  be 
obtained  by  contacting  Dr.  Brett  Snyder. 
Director.  Economy  and  Environment 
Division.  Office  of  Policy  (2172).  401  M 
Street  SW..  Washington  DC  20460. 
telephone  (202)  260-5610.  fax  (202) 
260-2685.  or  via  E-Mail  at: 
snyder.brett@epa.gov.  A  copy  of  the 
draft  agenda  is  available  from  Ms. 
Dorothy  Claik  at  (202)  260-6555;  fax  at 
(202)  260-7118;  or  via  E-Mail  at 
claik.dorothyOepa.gov.  Anyone  wishing 
to  make  an  oral  presentation  at  the 
meeting  must  contact  Mr.  Thomas 
Miller.  Designated  Federal  Officer  for 
the  Environmental  Economics  Advisory 
Committee,  in  writing  no  later  than  4:00 
pm,  November  11, 1998,  at  U.S.  EPA 
Science  Advisory  Board  (1400),  401  M 
Street  SW.,  Washington  DC  20460,  fax 
(202)  260-7118.  or  via  E-Mail  at: 
miller.tomOepa.gov.  The  request  should 
identify  the  name  of  the  individual 
making  the  presentation  and  an  outline 
of  the  issues  to  be  addressed.  In  general, 
each  individual  or  group  making  an  oral 
presentation  will  be  limited  to  a  totail 
time  of  ten  minutes.  At  least  35  copies 
of  any  written  comments  to  the 
Committee  are  to  be  given  to  Mr.  Miller 
no  later  than  the  time  of  the 
presentation  for  distribution  to  the 
Committee  and  the  interested  public.  To 
discuss  technical  aspects  of  the  meeting, 
please  contact  Mr.  Miller  by  telephone 
at  (202)  260-5886. 

4.  CASAC  Technical  Subcommittee  for 
Fine  Particle  Monitoring 

The  Clean  Air  Scientific  Advisory 
Committee  (CASAC)  Technical 
Subcommittee  for  Fine  Particle 
Monitoring  will  meet  on  Monday, 
November  30, 1998  at  the  U.S. 


Environmental  Protection  Agency  (U.S. 
EPA),  Environmental  Research  Center, 
Main  A  iditorium.  Route  54  and 
Alexander  Drive,  Research  Triangle 
Park,  NC  27711.  The  meeting  will  begin 
at  8:30  am  and  end  no  later  Uian  5:00 
pm.  This  is  the  first  meeting  of  this 
reconstituted  Subconunittee.  Additional 
public  meetings  or  public 
teleconferences  will  take  place,  but  are 
not  yet  scheduled. 

Purpose  of  the  Meeting 

This  technical  subcommittee  of 
CASAC  was  established  in  1996  to 
provide  advice  and  comment  to  EPA 
(through  CASAC)  on  appropriate 
methods  and  network  strategies  for 
monitoring  fine  particles  in  the  context 
of  implementing  the  revised  national 
ambient  air  quality  standards  (NAAQS) 
for  particulate  matter.  The 
Subcommittee  provided  such  advice  on 
the  Federal  Reference  Method  and  mass 
based  fine  particle  network  in  July  1996 
and  is  now  meeting  to  examine  EPA's 
plans  and  guidance  for  several 
components  of  the  fine  particle 
monitoring  networic  and  how  these 
components  are  linked  to  research 
priorities  for  particulate  matter.  In 
preparation  for  the  meeting.  EPA  will 
submit  the  following  back^und 
materials  and  draft  documents  for  the 
Subcommittee's  consideration:  (a) 
Overview  of  National  PM  23  Monitoring 
Networks;  (b)  Particulate  Matter  (PM  zj) 
Speciation  Guidance  Document  (July 
1998  draft):  (c)  Report  of  the  PM 
Measiuements  Research  Workshop 
(Supersites  Workshop  Report;  10/98): 
and  (d)  Draft  Supersites  Conceptual 
Plan  (November  9. 1998) 

At  the  meeting,  staff  from  the  Office 
of  Air  Quality  Planning  and  Standards 
(OAQPS)  and  the  Office  of  Research  and 
Development  (ORD)  will  provide 
briefings  regarding  status  and  plans  for 
the  fine  particle  monitoring  program 
with  an  emphasis  on  the  chemical 
speciation  and  "superaite"  study 
programs.  This  will  include  an  overview 
of  the  draft  guidance  for  networi^  design, 
siting  and  operations,  and  the  strategy 
for  integrating  the  planned  monitors 
with  particulate  matter  related  priority 
research  needs  identified  by  the 
National  Academy  of  Sciences 
Committee  on  Research  Priorities  for 
Airborne  Particulate  Matter.  The  Agency 
staff  and  Subcommittee  membera  will 
discuss  the  specific  issues  for  the 
Charge  to  the  Subcommittee  during  the 
meeting. 

Availability  of  Review  Materials:  Hard 
copies  of  the  materials  will  be  available 
from  Ms.  Breiida  Millar,  Office  of  Air 
Quality  Planning  and  Standards  (MD- 
14),  U.S.  EPA,  Research  Triangle  Park, 


NC  27711.  Ms.  Millar  can  also  be 
reached  by  telephone  at  (919)  541-4036 
or  by  fax  at  (919)  541-1903.  Electronic 
vereions  of  the  documents  will  be 
available  on  the  Agency's  TTN  Bulletin 
Board,  at  http://www.epa.gov/ttn/amtic. 

For  Further  Information:  Members  of 
the  public  desiring  additional 
information  about  the  meeting  should 
contact  Mr.  Robert  Flaak,  Designated 
Federal  Officer,  Clean  Air  Scientific 
Advisory  Committee,  Science  Advisory 
Board  (1400).  Room  3702G,  U.S.  EPA. 
401  M  Street.  SW.  Washington,  DC 
20460:  telephone/voice  mail  at  (202) 
260-5133:  fax  at  (202)  260-7118;  or  via 
E-mail  at  flaak.robertOepa.gov.  A  copy 
of  the  draft  agenda  is  available  frt>m  Ms. 
Diana  Pozun  at  (202)  260-8432  or  by 
FAX  at  (202)  260-71 18  or  via  E-Mail  at 
pozun.  dianaOepa.gov. 

Membera  of  tne  public  who  wish  to 
make  a  brief  oral  presentation  to  the 
Subconunittee  must  contact  Mr.  Flaak  in 
writing  (by  letter  or  by  fax — see 
previously  stated  information)  no  later 
than  12  noon  Eastern  Tune,  Tuesday, 
November  24, 1998  in  order  to  be 
included  on  the  Agenda.  Public 
comments  will  be  umited  to  ten  minutes 
per  speaker  or  organization.  The  request 
should  identify  the  name  of  the 
individual  making  the  presentation,  the 
organizaticm  (if  any)  they  mil  represent, 
any  requirements  for  audio  visual 
equipment  (e.g.,  overiiead  projector, 
35mm  projector,  chalkboard,  etc),  and  at 
least  35  copies  of  an  outline  of  the 
issues  to  be  addressed  or  of  the 
presoitation  itself. 

Providing  Oral  or  Written  CaauncBts  at 
SAB  Meetings 

The  Science  Advisory  Board  expects 
that  public  statements  presented  at  its 
meetings  will  not  be  repetitive  of 
previously  submitted  oral  or  written 
statements.  In  general,  each  individual 
or  group  making  an  oral  presentation 
will  be  limited  to  a  total  time  of  ten 
minutes.  For  conference  call  meetings, 
opportunities  for  oral  comment  will  be 
limited  to  no  more  than  five  minutes  fwr 
speaker  and  no  more  than  fifteen 
minutes  total.  Written  comments  (at 
least  35  copies)  received  in  the  SAB 
Staff  Office  sufficiently  prior  to  a 
meeting  date,  may  be  mailed  to  the 
relevant  SAB  committee  or 
siibccnunittee  prior  to  its  meeting: 
comments  received  too  close  to  the 
meeting  date  mil  normally  be  provided 
to  the  committee  at  its  meeting.  Written 
conunents  may  be  provided  to  the 
relevant  committee  or  subcommittee  up 
imtil  the  time  of  the  meeting. 

Additional  information  concerning 
tlie  Science  Advisory  Board,  its 
stmcttire,  function,  and  composition. 
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may  be  found  on  the  SAB  Website 
(http://wMrw.epa.gov/sab)  and  in  The 
Annual  Report  of  the  Staff  Director 
which  is  available  from  the  SAB 
Publications  Staff  at  (202)  260-4126  or 
via  fax  at  (202)  260-1889.  Individuals 
requiring  special  accommodation  at 
SAB  meetings,  including  wheelchair 
access,  should  contact  the  appropriate 
DFO  at  least  five  business  days  prior  to 
the  meeting  so  that  appropriate 
arrangements  can  be  made. 

Datad:  October  21. 1998. 
DoMldG.BaraM. 

Staff  Dinctor,  Science  Advisory  Board. 
(FR  Ooa  9S-28728  Piled  10-26-98;  8:45  am) 


ENVIRONMENTAL  PROTECTION 
AGENCY 

(OPPTS-ooiflM:  FnL-ao40-q 
CofMUfiMT  LatoHng  Inltiativ*;  Notfc*  of 


AODlCy:  Enviroomental  Ptotectioa 
Agency  (EPA). 
action:  Notice. 

•UMMARV:  EPA  is  announcing  the 
availability  of  siu-vey  data  on  the 
Consumer  Labeling  Initiative  (CXI) 
launched  in  1906.  The  first  stage  of  CLI 
concluded  writh  publication  of  the  CLI 
Phase  I  Report  As  part  of  Phase  II.  the 
Agency's  industry  and  trade  association 
partners  conducted  a  nation%vide 
quantitative  survey  designed  in 
cooperation  with  all  of  the  CLI  project 
participants.  The  survey  questions  and 
responses  are  now  available  fat  review 
in  the  CLI  Administrative  Record  (AR- 
139). 

OATIS:  Conunents  on  the  CLI  project  or 
CO  the  survey  data  can  be  sulnaitted  at 
any  time  to  the  address  under 
"ADDRESSES."  For  commenU  to  be 
included  in  the  CLI  Phase  II  Report, 
they  must  be  received  by  the  Agency  on 
or  before  November  27. 1998. 


Each  comment  must  bear 
the  docket  ouitrol  number  OPPTS- 
00169A.  All  comments  should  be  sent 
in  triplicate  to:  OPPT  Document  Control 
OCBcer  (7407),  AR-139-Consumer 
Labeling  Initiative.  Office  of  Pollution 
Prevention  and  Toxics.  Environmental 
Protection  Agency.  401  M  Street,  SW., 
Room  G-099.  East  Tower.  Washington. 
DC  20460. 

Comments  and  data  may  also  be 
submitted  electronically  to: 
-  opptncicCepe.gov.  Follow  the 
instiuctians  under  Unit  n.  of  this 
document  No  Confidential  Business 
inHannatian  (C8I)  should  be  submitted 
through  e-maiL 


All  comments  which  contain 
information  claimed  as  CBI  must  be 
clearly  marked  as  such.  Three  sanitized 
copies  of  any  comments  containing 
information  claimed  as  CBI  must  also  be 
submitted  and  mil  be  placed  in  the 
public  record  for  this  action.  Persons 
submitting  information  on  any  portion 
of  which  they  believe  is  entitled  to 
treatment  as  CBI  by  EPA  must  assert  a 
business  confidentiality  claim  in 
accordance  with  40  CFR  2.203(b)  for 
eafdi  such  portion.  This  claim  must  be 
made  at  the  time  that  the  information  is 
submitted  to  EPA.  If  a  submitter  does 
not  assert  a  confidentiality  claim  at  the 
time  of  submission.  EPA  will  consider 
this  as  a  waiver  of  any  confidentiality 
claim  and  the  information  may  be  made 
available  to  the  public  by  EPA  without 
further  notice  to  the  submitter. 

Persons  interested  in  reveiwing  the 
survey  data  should  contact  the  TSCA 
Nonconfidential  Information  Center 
(NQC)  at  Uie  address  under  Unit  n.  of 
this  document 

FOR  FURTHill  ■iTOWIIATKIN  OONTACT: 
Mary  Dominiak.  CLI  Task  Force  Co- 
Chair,  Chemical  Control  Division 
(7405).  Office  of  Pollution  Prevmtion 
and  Toxics.  Rm.  E-213B.  401  M  Street. 
SW.,  Washington.  DC  20460.  (202)  260- 
7768;  tax:  (202)  260-1096;  e-mail: 
consumer.labelAepa.gov. 

auppLaafrARY  MPomuTKM: 
LBackgroond 

EPA  laimched  a  voluntary  Consumer 
Labeling  Initiative  (CLI)  in  1996  (61  FR 
12011.  March  22. 1996)  to  explore  idees 
from  consumers,  industry,  and  health 
and  safety  professionals,  on  ways  to 
improve  the  environmental,  health  and 
safe  use  information  appearing  on 
household  product  labels,  specifically 
indoor  insecticides,  outdoor  pesticides 
and  household  hard  surfKe  deaners. 
The  first  stage  of  the  CLI  concluded 
writh  publication  of  the  CLI  Phase  I 
Report  (EPA-700-R-g6-001)  in 
September  1996.  As  part  of  Phase  II  of 
the  CU  project,  whidi  began  in  1997. 
the  Agency's  industry  and  trade 
association  partners  undertook  a 
nationwide  quantitative  survey 
designed  in  cooperation  with  all  of  the 
CU  nroject  participants.  The  survey, 
conducted  from  ApriHune  1998.  tested 
the  leemings  from  Phase  I.  explored 
alternatives  to  existing  label  language, 
and  established  a  baseline  of  current 
consumer  behavior  with  reactions  to 
labeU. 

The  survey  Questions  and  responses 
are  now  avaUable  for  review  in  the  CLI 
Administrative  Record  (AR-139). 
Detailed  findings,  conclusions,  and 
recommendations  developed  from  the 


survey  information  and  other  ongoing 
CU  activities  will  be  available  in  the 
CU  Phase  II  Report,  which  is  expected 
to  be  published  in  December  1998  or 
January  1999. 

n.  Public  Reoord  and  Electronic 
SabmiasiaBS 

The  official  record  for  this  action,  as 
well  ajbthe  public  version,  has  been 
established  for  this  action  under  docket 
control  number  OPPTS-00169A 
(including  comments  and  data 
submitted  electronically  as  described 
below).  A  public  version  of  this  record, 
including  printed,  paper  versions  of 
electronic  comments,  which  does  not 
include  any  information  claimed  as  CBI. 
is  available  for  inspection  bom  12  noon 
to  4  p.m.,  Mmday  through  Friday, 
excluding  legal  holidays.  The  official 
record  is  located  in  the  TSCA 
Nonconfidential  Information  Center, 
Rm.  NE-4607. 401  M  St.  SW.. 
Washington.  DC 

Electronic  comments  must  be 
identified  by  the  docket  control  number 
(M»PTS-00169A  and  "AR-13»- 
Consumer  Labeling  Initiative"  in  the 
subject  line  and  can  be  submitted 
directly  to  EPA  at: 

opptncicCBpa.gov 

Electronic  conunents  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  eiuayption.  Comments  and  data  will 
also  be  accepted  on  disks  in 
WordPerfect  5.1/6.1  or  ASCII  file 
format  All  comments  and  data  in 
electronic  form  must  be  identified  by 
the  docket  control  ntunber.  Electronic 
conunents  on  this  action  may  be  filed 
online  at  numy  Federal  Depository 
Ubraries. 

Liel  of  Subjects 

Enviroiunental  protection. 
DatMi:  October  20. 1998. 
iM-Amt. 


Chemical  Control  Division.  Office  of  Pollution 
Prevention  and  Toxice. 

(FR  Doc  98-28724  Filed  10-26-98;  8:4S  am) 


OFFICE  OF  NATIONAL  DRUG 
CONTROL  POUCY 

NODOV  Of  HMMing 

AOENCY:  Executive  Office  of  the 

President.  Office  of  National  Drug 

Control  Policy. 

ACTION:  The  Drug-Free  Communities 

Advisory  Conunission:  Notice  of 

meeting. 
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StIMMARY:  In  accordance  with  the 
Federal  Advisory  Committe  Act,  the 
first  meeting  of  the  Drug-Free 
Communities  Advisory  Commission 
will  be  held  November  23. 1998  bom 
10:00  a.m.  to  11:30  a.m.  and  bom  1:00 
p.m.  to  5:30  p.m.  in  the  5th  floor 
conference  room.  The  Office  of  National 
Drug  Policy.  750  17th  Street.  NW. 
Washington.  D.C.  20503. 

The  purpose  of  the  meeting  is  to  make 
recommendations  to  the  Director 
regarding  the  activities  of  the  Program. 
The  agenda  will  include  a  review  of 
ethics  issues  for  Advisory  Conunission 
members,  introduction  to  the  work  of 
ONDCP,  orientation  to  the  Drug-Free 
Communities  Act,  and  review  of  the  role 
of  Advisory  Commission  members  in 
the  morning.  A  review  and  discussion  of 
the  Drug-Free  Communities  grant 
program,  training  and  technical 
assistance,  and  evaluation  will  be 
conducted  in  the  afternoon. 
FOR  FURTHER  MF0RMAT10N:  Please  direct 
any  questions  to  Edward  )urith.  General 
Counsel.  (202)  395-6709,  The  Office  of 
National  Drug  Policy,  750  17th  Street, 
NW.  Washington.  D.C.  20503. 

Signed  at  Washington.  D.C  this  19th  day 
of  October.  1998. 
Edward  H.  )urith. 
Ceneml  Counsel. 

|FR  Doc.  98-28470  Filed  10-26-98:  8:45  am) 
aajJNQ  oooc  siis-si-# 


implementation  of  policies  and 
programs  designed  to  support  the 
expansion  of  &c-Im  bank's  financial 
commitments  in  Sub-Saharan  Africa. 
The  discussion  will  focus  on  the 
innovative  financial  structures 
necessary  to  meet  the  challenges  in  risk- 
taking  posed  for  Ex-Im  in  Sub-Saharan 
Africa  and  insights  in  the  Maiiieting 
region. 

PuWjc  Participation:  The  meeting  will 
be  open  to  public  participation,  and  the 
last  10  minutes  will  be  set  aside  for  oral 
questions  or  comments.  Members  of  the 
public  may  also  file  written  statement(s) 
before  or  ^er  the  meeting.  If  any  person 
wishes  auxiliary  aids  (such  as  a  sign 
language  interpreter)  or  other  special 
accommodations,  please  contact,  prior 
to  November  3, 1998.  Megan  Becher    . 
Room  1215. 811  Vermont  Avenue.  NW 
Washington.  DC  20571 ,  voice:  (202) 
565-3507  or  TDD  (202)  565-3377. 
FURTHER  tttFORMATKM  CONTACT:  For 
further  information,  contact  Megan 
Becher.  room  1215,  811  Vermont  Ave.. 
NW,  Washington,  DC  20571,  (202)  565- 
3507. 

EUine  SUngland, 
Deputy  General  Counsel. 
|FR  IJoc  98-28705  Filed  10-26-98:  8:45  am] 
eajjNQ  oooc  ssso-oi-M 


EXPORT-IMPORT  BANK  OF  THE 
UNITED  STATES 

Notice  of.  Open  Special  Meeting  of  the 
Sub-Saharan  Africa  Advlaory 
Commltlaa  of  the  Export-Import  Bank 
of  tha  United  States  (Export-bnport 
Banic) 

SUMMARY:  The  Sub-Saharan  Africa 
Advisory  Committee  was  established  by 
Pub.  L.  105-121,  November  26, 1997,  to 
advise  the  Board  of  Directors  on  the 
development  and  implementation  of 
policies  and  programs  designed  to 
support  the  expansion  of  the  Bank's 
fiiiancial  commitments  in  Sub-Saharan 
Africa  under  the  loan,  guarantee  and 
insurance  programs  of  the  Bank. 
Further,  the  committee  shall  make 
recommendations  on  how  the  Bank  can 
facilitate  greater  support  by  U.S. 
commercial  banks  for  trade  with  Sub- 
Saharan  Africa. 

Time  and  Place:  Tuesday.  November 
10. 1998.  at  9:30  a.m.  to  12:00  noon.  The 
meeting  will  be  held  at  the  Export- 
Import  Bank  in  room  1143,  811  Vermont 
Avenue,  NW,  Washington.  DC  20571. 

Agenda:  The  meeting  will  include  a 
disoission  of  the  development  and 


shares  of  First  Washington  Financial 
Corp..  Windsor,  New  Jersey. 

Board  of  Governors  of  the  Federal  Reserve 
Sj'stem.  October  22, 1998. 
Robert  deV.  Fiieraaa. 
Associate  Secretary  of  the  Board. 
IFR  Doc.  98-28717  Filed  10-26-98:  8:45  am] 
I  oooc  ana-at-f 


FEDERAL  RESERVE  SYSTEM 

Change  in  Bank  Control  Notioes: 
Acquisitions  of  Shares  of  Banks  or 
Bank  Holding  Companies 

The  notificants  listed  below  have 
applied  under  the  Change  in  Bank 
Control  Act  (12  U.S.C.  1817(j))  and  § 
225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  notices  are 
set  forth  in  paragraph  7  of  the  Act  (12 
U.S.C.  1817(j)(7)). 

The  notices  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  The  notices 
also  will  be  available  for  inspection  at 
the  offices  of  the  Board  of  Governors. 
Interested  persons  may  express  their 
views  in  writing  to  the  Reserve  Bank 
indicated  for  that  notice  or  to  the  offices 
of  the  Board  of  Governors.  Comments 
must  be  received  not  later  than 
November  11, 1998. 

A.  Federal  Reserve  Bank  of 
Philadelphia  (Michael  E.  Collins.  Senior 
Vice  President)  100  North  6Ui  Street. 
Philadelphia,  Peimsylvania  19105-1521: 

1.  Michael  Levin.  Lakewood,  New 
Jersey:  Raymond  Shea,  Farmingdale. 
New  Jersey:  and  Steven  PfeKer, 
Lakewood.  New  Jersey,  to  acquire  voting 


FEDERAL  RESERVE  SYSTEM 

Formations  of.  Acquisitions  by,  and 
Mergare  of  Bank  Hokflng  Companies 

The  companies  listed  in  this  notice 
have  applied  to  the  Board  for  approval, 
pursuant  to  the  Bank  Holding  Company 
Act  of  1956  (12  U.S.C.  1841  et  seq.) 
(BHC  Act).  Regulation  Y  (12  CFR  Part 
225).  and  all  odier  appUcable  statutes 
and  regulations  to  become  a  bank 
holding  company  and/ or  to  acquire  the 
assets  or  the  ownership  of.  control  of,  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 
banks  and  nonbanking  companies 
owned  by  the  bank  holding  company, 
including  the  companies  listed  below. 

The  applications  listed  Iwlow,  as  well 
as  other  related  filings  required  by  the 
Board,  are  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  The  application  also  will  be 
available  for  inspection  at  the  offices  of 
the  Board  of  Governors.  Interested 
persims  may  express  their  views  in 
writing  on  the  standards  enumerated  in 
tiie  BHC  Act  (12  U.S.C  1842(c)).  Utiie 
proposal  also  involves  the  acquisition  of 
a  nonbanking  c»mpany.  the  review  also 
includes  whether  tiie  acquisition  of  the 
nonbanking  company  compUes  with  the 
standards  in  section  4  of  the  BHC  Act 
Unless  otherwise  noted,  nonbanking 
activities  will  be  conducted  throughout 
the  United  States. 

Unless  otherwise  noted,  conunents 
regarding  each  of  these  applications 
must  be  received  at  the  Re«we  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  November  20, 
1998. 

A.  Federal  Reserve  Baidt  ef 
Philadelphia  (Michael  E.  Collins.  Seniw 
Vice  President)  100  North  6th  Street, 
Philadelphia,  Pennsylvania  19105-1521: 

I.  HarteysviUe  National  Corporation. 
Harieysville.  Pennsylvania:  to  acquire 
100  percent  of  the  voting  shares  of.  and 
thereby  merge  with  Northern  Lehigh 
Bancorp.  Inc.  Slatington.  Fetmsyivania. 
and  thereby  indirecdy  acquire  Citizms 
National  Bank  of  Slatington.  Slatington. 
PA  (Northern  Lehigh  Bancorp.  Inc., 
Slatington.  Peimsylvania). 

B.  Federal  Reserve  BaiJi  of 
(A.  Linwood  Gill  m. 
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Assistant  Vice  President)  701  East  Byrd 
Street.  Richmond,  Virainia  23261-4528: 

1.  Anchor  Financial  Corporation, 
Myrtle  Beach,  South  Carolina;  to  merge 
with  Bailey  Financial  Corporation, 
Clinton.  South  Carolina,  and  ther^y 
indirectly  acquire  The  Saluda  Coimty 
Bank.  Saluda,  South  Carolina,  and  M.S. 
Bailey  &  Son,  Bankers,  Clinton,  South 
Carolina;  and  Rock  Hill  Bank  &  Trust. 
Rock  Hill,  South  Carolina. 

C  Fedwal  Retenre  Bank  of  Chicago 
(Philip  Jackson.  Applications  Officer) 
230  South  LaSalle  Street,  Chicago. 
Illinois  60690-1413: 

1.  FBOP  Corporation.  Oak  Park. 
Illinois;  to  acquire  100  percent  of  the 
voting  shares  of  Pullman  Group,  Inc., 
Chicago,  Illinois,  and  thereby  indirectly 
acquire  Pullman  Bank  &  Trust 
Company,  Chicago.  Illinois. 

0.  Federal  Reserre  Bank  of  Dallas 
(W.  Arthur  Tribble,  Vice  President)  2200 
North  Pearl  Street.  Dallas,  Texas  75201- 
2272: 

1.  Nixon  Bancshares.  Inc.,  Nixon, 
Texas,  and  Nixon  Delaware  Bancshares, 
Inc.,  Dover.  Delaware;  to  become  bank 
holding  companies  by  acquiring  100 
percent  of  the  voting  shares  of  Nixon 
State  Bank.  Nixon,  Texas. 

Board  of  Covemora  of  the  Federal  Reserve 
System.  October  21.  J998. 
Rabart  daV.  Fitenoa. 
Associate  Secretary  of  the  Board. 
(PR  Doc.  98-28631  Filed  10-26-98;  8:45  am) 
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FEDERAL  RESERVE  SYSTEM 

Formation*  of,  Acquisitions  by,  and 
Msrgara  of  Bank  HokNng  Companias 

The  companies  listed  in  this  notice 
have  applied  to  the  Board  for  approval, 
pursuant  to  the  Bank  Holding  Company 
Act  of  1956  (12  U.S.C.  1841  et  seq.) 
(BHC  Act),  Regulation  Y  (12  CFR  Part 
225).  and  all  other  applicable  statutes 
and  regulations  to  become  a  bank 
holding  company  and/or  to  acquire  the 
assets  or  the  ownership  of,  control  of,  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 
banks  and  nonbanking  companies 
owned  by  the  bank  holding  company, 
including  the  companies  listed  below. 

The  applications  listed  below,  as  well 
as  other  related  filings  required  by  the 
Board,  are  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  The  application  also  will  be 
available  for  inspection  at  the  offices  of 
the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  on  the  standards  enumerated  in 
the  BHC  Act  (12  U.S.C  1842(c)).  If  the 
proposal  also  involves  the  acquisition  of 


a  nonbanking  company,  the  review  also 
includes  whether  tne  acquisition  of  the 
nonbanking  company  complies  with  the 
standards  in  section  4  of  the  BHC  Act. 
Unless  otherwise  noted,  nonbanking 
activities  will  be  conducted  throughout 
the  United  States. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  November  20. 
1998. 

A.  Federal  Reserve  Bank  of 
Richmond  (A.  Linwood  Gill  m. 
Assistant  Vice  President)  701  East  Byrd 
Street.  Richmond.  Virginia  23261-4528: 

1.  Capital  Bank  Corporation,  Raleigh. 
North  Carolina:  to  become  a  bank 
holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  Capital 
Bank,  Raleigh.  North  Carolina,  and 
Home  Savings  Bank  of  Siler  City,  Inc.. 
SSB.  Siler  City.  North  Carolina. 

Board  of  Governors  of  the  Federal  Reserve 
System.  October  22, 1998. 
Rooart  tUV,  Fiiaiaw, 
Associate  Secretary  of  the  Board. 
|FR  Doc.  98-28719  Filed  10-26-98;  8:45  am) 
MUMQ  coot  ttio-ai-r 


FEDERAL  RESERVE  SYSTEM 

Notica  of  Propoaals  to  Engaga  in 
Pamtlsalbia  Nonbankktg  Actlvltiaa  or 
to  Acquira  Companiaa  that  ara 
Engagad  In  Pafmlaait)la  Nonbanking 
Activltlaa 

The  companies  listed  in  this  notice 
have  given  notice  under  section  4  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843)  (BHC  Act)  and  RegulaUon  Y.  (12 
CFR  Part  225)  to  engage  de  novo,  or  to 
acquire  or  control  voting  securities  or 
assets  of  a  company,  including  the 
companies  listed  below,  that  engages 
either  directly  or  through  a  subsidiary  or 
other  company,  in  a  nonbanking  activity 
that  is  listed  in  $  225.28  of  Regulation 
Y  (12  CFR  225.28)  or  that  the  Board  has 
determined  by  Order  to  be  closely 
related  to  banking  and  permissible  for 
bank  holding  companies.  Unless 
otherwise  noted,  these  activities  will  be 
conducted  throughout  the  United  States. 

Each  notice  is  available  for  inspection 
at  the  Federal  Reserve  Bank  indicated. 
The  notice  also  will  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  the  proposal  complies 
with  the  standards  of  section  4  of  the 
BHC  Act. 

Unless  otherwise  noted,  comments 
regarding  the  applications  must  be 
received  at  the  Reserve  Bank  indicated 


or  the  offices  of  the  Board  of  Governors 
not  later  than  November  20. 1998. 

A.  Federal  Reserve  Bank  of  Chicago 

(Philip  Jackson.  Applications  Officer) 
230  South  LaSalle  Street.  Chicago. 
Illinois  60690-1413: 

1.  FBOP  Corporation.  Oak  Pari^, 
Illinois;  to  acquire  Calumet  Bancorp. 
Inc..  Dolton.  Illinois,  and  thereby 
indirectly  acquire  Calumet  Federal 
Savings  and  Loan  Association  of 
Chicago.  Chicago.  Illinois;  Calumet 
Savings  Service  Corporation.  Chicago. 
Illinois;  Caltunet  Financial  Corporation. 
Chicago.  Illinois;  and  Calumet  Mortgage 
Corporation  of  Idaho,  Ketchiun,  Idaho, 
and  thereby  engage  in  operating  a 
savings  association,  pursuant  to  § 
22S.28(b)(4)  of  Regulation  Y;  in 
providing  securities  tnvkerage  services, 
pursuant  to  §  225.25(b)(7)  of  Regulation 
Y;  and  in  making  and  servicing  loans, 
pursuant  to  §  225.28(b)(1)  of  Regulation 
Y. 

B.  Federal  Reserve  Bank  of  St.  Louis 
(Randall  C.  Sumner.  Vice  President)  411 
Locust  Street,  St.  Louis.  Missouri  63102- 
2034: 

1.  German  American  Bancorp.  Jasper. 
Indiana;  to  acquire  1st  Bancorp. 
Vinoennes.  Indiana,  and  thereby 
indirectly  acquire  First  Federal  Bank.  A 
Federal  Savings  Bank,  Vincennes. 
Indiana,  and  thereby  engage  in  the 
operation  of  a  thrift,  pursiumt  to  § 
225.28(b)(4)(ii)  of  Regulation  Y. 

Board  of  Governors  of  the  Federal  Reserve 
SystMn,  October  22, 1998. 

Robert  deV.  FrierMo. 

Associate  Secretary  of  the  Board. 

|FR  Doc.  98-28718  Filed  10-26-98;  8:45  am) 
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FEDERAL  RESERVE  SYSTEM 
Sunatiina  Act  Masting 

AGENCY  HOUMNQ  THE  MEETING:  Board  of 

Governors  of  the  Federal  Reserve 

System. 

TME  AND  DATE:  11:00  a.m..  Monday. 

November  2, 1998. 

PLACE:  Marriner  S.  Eccles  Federal 

Reserve  Board  Building.  20th  and  C 

Streets.  N.W.,  Washington.  D.C.  20551. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSiOEREO: 

1.  Proposed  1999  Federal  Reserve 
Board  employee  salary  structure 
adjustments  and  merit  program.  (This 
item  was  originally  announced  for  a 
close  meeting  on  October  26. 1998.) 

2.  Personnel  actions  (appointments, 
promotions,  assignments, 
reassigrmients.  and  salary  actions) 
involving  individual  Federal  Reserve 
System  employees. 
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3.  Any  items  carried  fcvward  firom  a 
previously  announced  meeting. 
CONTACT  PERSON  FOR  MORE  INFORMATION: 
Lynn  S.  Fox.  Assistant  to  the  Board; 
202-452-3204 

SUPPLBKNTARY  MFORMATKM:  You  may 
call  202-452-3206  beginning  at 
approximately  5  p.m.  two  business  days 
before  the  meetiiig  for  a  recorded 
announcement  of  bank  and  bank 
holding  company  applications 
scheduled  for  the  meeting;  or  you  may 
contact  the  Board's  Web  site  at  http:// 
www.federalre8erve.gov  for  an 
electnmic  aimouncement  that  not  only 
lists  applications,  but  also  indicates 
procedural  and  other  information  about 
the  meeting. 

Dated:  October  23. 1998. 
Baitera  R.  Lewrajr, 

Associate  Secretary  of  the  Board. 

(FR  Doc  98-28915  Filed  10-23-98;  3:54  pm] 
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GENERAL  SERVICES 
ADMMISTRATION 

Agency  Information  CoHactlon 
AcUvMaai  Announoamantof  0MB 
Approval 

AGENCY:  Federal  Technology  Service. 

GSA. 

ACTION:  Notice. 

SUMMARY:  The  General  Services 
Administration  is  announcing  that  a 
collection  of  information  entitled  "Blue 
Pages  Project"  has  been  approved  by  the 
Office  of  Management  and  Budget 
(CX^)  imder  the  Paperwori^  Reduction 
Act  of  1995  (44  U.S.C  Chapter  35). 
FOR  FURTHER  aVORMATION  CONTACT: 

Beth  Johnson,  Federal  Tedinology 
Service  l202)  501-1938. 
SUPPUaCNTARY  MFORMATKM:  In  the 
Federal  Regialer  on  August  14. 1998  (63 
FR  43715).  the  agency  announced  that 
the  proposed  information  ooUection  had 
been  submitted  to  OMB  for  review  and 
clearance  imder  section  3507  of  the 
Paperwork  Reduction  Act.  An  agency 
may  not  conduct  or  sponsor,  and  a 
person  if  not  required  to  respond  to  a 
collection  of  information  tmless  it 
displays  a  currently  valid  OMB  control 
number.  OMB  has  now  approved  the 
.  information  collection  and  assigned 
OMB  control  number  3090-0269.  The 
approval  expires  on  February  28. 1999. 

Dated:  October  19. 1998. 
Ida  M.  Ustad. 

Deputy  Associate  Administrator.  Office  of 

Acquisition  Policy. 

IFR  Doc.  98-28721  Filed  10-26-98;  8:45  am) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Car*  nnandng  AdmlniatralkNi 

[Document  ManWIen  HCFA-R-2S3  and 
HCFA-4I-2S1] 

Agency  Information  Colaction 
AcUvlllea:  Propoaed  CoMaction; 
Comment  Re(|ueet 

AGENCY:  Health  Care  Financing 
Administration. 

In  compliance  with  the  requirement 
of  section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995,  the 
Health  Care  Financing  Administration 
(HCFA),  Department  of  Health  and 
Human  Services,  is  pubUshing  the 
following  simmiary  of  proposed 
collections  for  puhUc  comment 
Intoested  persons  are  invited  to  send 
comments  regarding  this  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including  any 
of  the  foUowing  subiects:  (1)  The 
necessity  and  utiUty  of  the  propoaed 
information  collection  for  the  proper 
performance  of  the  agency's  functions; 
(2)  the  accuracy  of  the  estimated 
btirden:  (3)  ways  to  enhance  the  quahty, 
utility,  and  clarity  of  the  infotmation  to 
be  collected:  and  (4)  the  use  of 
automated  collection  tedmiques  or 
other  forms  of  information  tM:hnology  to 
minimiT«  the  information  collection 
burdm.  .-^^ 

(1)  Type  of  Information  Request: 
Extension  of  a  currently  approved 
collection. 

Title  of  Information  Collection:  Call- 
Bade  Survey  of  Callen  to  the 
Medicare^Choice  Toll-free  Line. 

Form  Munher:  HCFA-R-2S3  (OMB 
approval  *:  0938-0737). 

Use:  The  primary  purpose  of  the  call- 
back survey  is  to  obtain  infbnnatian 
from  callen  about  their  satisfaction  with 
the  Medicare4<Ihoioe  toll-free  line.  This 
information  will  be  used  to  identify 
problems  and  make  recommendations 
for  ways  of  improving  the  service 
provided  throiigh  the  Medicare^Choioe 
toll-free  line. 

Frequency:  On  occasion. 

Affected  Public:  Individuals  or 
Households. 

Numba-  of  Respondents:  1.050. 

Total  Aimual  Responses:  1.050. 

Total  Annual  Hours  Requested:  175 
hours. 

(2)  Type  of  Information  Collection 
Request:  Extension  of  a  currently 
approved  collection. 

Title  of  Information  Collection: 
Medicare  &  You  Bounce  Back  Survey 
Form. 

Form  No.:  HCFA-R-251  (OMB> 
0938-0740). 


Use:  The  (Himary  purpose  of  the 
bounce  beck  fram  is  to  provide  HCFA 
feedback  from  usos  of  the 
Medicaie+Choice  handbook.  The 
infcnrnation  collected  through  the 
bounce  back  form  will  be  used  in 
confimction  with  other  information 
collected  in  the  States  piloting  Medicare 
ft  You  to  make  revisions  for  future 
pubUcations  of  the  Medicare  ft  You. 
Medicare^Choioeiiandbook. 

Frequency:  On  occasicHL 

Abated  Public:  Individuals  or 
Households.  Businesses  or  other  For- 
profit 

Number  of  Respondents:  9.855. 

Total  Aimual  Responses:  9,855. 

Total  Annual  Hours:  966. 

To  obtain  copies  of  the  supporting 
statement  and  any  related  fcnms  for  the 
(Hoposed  paperwoik  collections 
referanoed  above,  access  HCFA's  Web 
Site  address  at  http://www.hcfe.gov/ 
rags/prdact95  Jitm.  or  E-mail  your 
request,  induding  your  address.  phcHie 
number.  OMB  number,  and  HCFA 
document  identifier,  to 
Pa|>erwaiktticfe.gov.  or  call  the  Reports 
aearanre  Office  on  (410)  786-1326. 
Written  comments  and 
recommendatioas  for  the  propoaed 
infannatiao  ooUectiaos  must  be  mailed 
within  60  days  of  diis  notice  directly  to 
the  HCFA  Paperwork  Clearance  Officer 
designated  at  the  following  address: 
HCFA.  Office  of  Information  Services. 
Security  and  Standards  Group.  Divisioo 
of  HCFA  Enterprise  Standards. 
Attentioa:  Dawn  Willinghan.  Ro(Hn  N2- 
14-26.  7500  Security  Boulevard. 
BaMmoce.  Maryland  21244-1850. 

Dalad:  October  20,  lasa. 


lakBP.Bvtein. 

HCFAReponsOeaimceOfficer.HCFAOffice 
<^bifoanation  Sarrices.  Security  and 
Standards  Group.  Division  of  HCFA 
Enterprise  Standards. 
(FR  Doc  98-28741  Filed  10-2ft-M:  8:45  am] 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 


(Document  MsmNisn  HCFA-A-Oisq 

Agency  Information  ColecHon 
Actfvttlee:  Sutanieeion  for  OMB 
Ravleaf;  Comment  Requaat 

AGENCY:  Health  Care  Financing 
Administration. 

In  compliance  with  the  requirement 
of  section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995.  the 
Hftalth  Care  Financing  Administration 
(HCFA).  Department  of  Health  and 
Human  Services,  is  publishing  the 
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following  summary  of  proposed 
collections  for  public  comment. 
Interested  persons  are  invited  to  send 
comments  regarding  this  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including  any 
of  the  following  subjects:  (1)  The 
necessity  and  utility  of  the  proposed 
information  collection  for  the  proper 
performance  of  the  agency's  functions; 
(2)  the  accuracy  of  the  estimated 
burden;  (3)  ways  to  enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected;  and  (4)  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology  to 
minimize  the  information  collection 
burden. 

Type  of  Information  Collection 
Request:  Extension  of  a  currently 
approved  collection;  Title  of 
Information  Collection:  Granting  and 
Withdrawal  of  E>eeming  Authority  to 
Private  Nonprofit  Accreditation 
Organizations  and  of  CLIA  Exemption 
Under  State  Laboratory  Programs  and 
Supporting  Regulations  in  42  CFR 
493.551-493.557;  Form  No.:  HCFA-R- 
185  (OMB«  0g3&-O686);  Use:  The 
information  required  is  necessary  to 
determine  whether  a  private 
accreditation  organization/State 
licensure  program  standards  and 
accreditation/licensure  process  is  equal 
to  or  more  stringent  than  those  of  CLIA. 
This  information  also  provides  a  CLIA 
exemption  of  laboratories  in  a  State  that 
applies  licensure  requirements  that  are 
equal  to  or  more  stringent  than  those  of 
CLIA;  Frequency:  Initial  Application/as 
needed;  Affected  Public.  Not-for-profit 
institutions,  and  State,  Local,  or  Tribal 
Govenunent;  Number  of  Respondents: 
22;  Total  Annua]  Responses:  11;  Total 
Annual  Hours:  2,112. 

To  obtain  copies  of  the  supporting 
statement  and  any  related  forms  for  the 
proposed  paperwork  collections 
referenced  above,  access  HCFA's  Web 
Site  address  at  http://www.hcfa.gov/ 
regs/prdact95.htm,  or  E-mail  your 
request,  including  your  address,  phone 
number,  OMB  number,  and  HCFA 
document  identifier,  to 
PaperworkOhcfa.gov,  or  call  the  Reports 
Clearance  Office  on  (410)  786-1326. 
Written  comments  and 
recommendations  for  the  proposed 
information  collections  must  be  mailed 
within  30  days  of  this  notice  directly  to 
the  OMB  desk  officer:  OMB  Human 
Resources  and  Housing  Branch, 
Attention:  Allison  Eydt,  New  Executive 
Office  Building,  Room  10235, 
Washington.  D.C.  20503. 


Dated:  October  19. 1998. 
John  P.  Burke  m, 

HCFA  Reports  Clearance  Officer.  HCFA  Office 
of  Information  Services,  Security  and 
Standards  Croup,  Division  of  HCFA 
Enterprise  Standards. 

[FR  Doc.  98-28739  Filed  10-26-98;  8:45  ami 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutas  of  Health 

Notica  of  Opportunltlaa  for 
CooparaUva  Raoaarch  and 
Davalopmant  Agraamanta 

National  Cancer  Institute: 
Opportuinities  for  Cooperative  Research 
and  Development  Agreements 
(CRADAs)  for  the  development  and 
evaluation  of  allogeneic  whole 
melanoma  cell  vaccines  based  on  the 
expression  of  shared  tumor-associated 
antigens  in  association  with  GM-CSF  as 
potential  treatments  for  cancer. 
AGENCY:  National  Institutes  of  Health, 
PHS,  DHHS. 

ACnON:  Notice  of  Opportunities  for 
Cooperative  Research  and  Development 
Agreements. 

SUMMARY:  Pursuant  to  the  Federal 
Technology  Transfer  Act  of  1986  (FTTA, 
15  U.S.C.  3710;  Executive  Order  12591 
of  April  10. 1987  as  amended  by  the 
National  Technology  Transfer  and 
Advancement  Act  of  1995).  the  National 
Cancer  Institute  (NQ)  of  the  National 
Institutes  of  Health  (NIH)  of  the  Public 
Health  Service  (PHS)  of  the  Department 
of  Health  and  Human  Services  (DHHS) 
seeks  Cooperative  Research  and 
Development  Agreements  (CRADAs) 
with  pharmaceutical  or  biotechnology 
companies. 

Any  CRADA  for  the  biomedical  use  of 
this  technology  will  be  considered.  The 
CRADAs  would  have  an  expected 
duration  of  three  (3)  to  five  (5)  years. 
The  goals  of  the  CRADAs  include  the 
rapid  publication  of  research  results  and 
timely  commerciaUzation  of  products, 
diagnostics  and  treatments  that  result 
from  the  research.  The  CRADA 
Collaborators  will  have  an  option  to 
negotiate  the  terms  of  an  exclusive  or 
nonexclusive  commercialization  license 
to  subject  inventions  arising  under  the 
CRADAs. 

EFFECTIVE  DATE:  Organizations  must 
submit  a  proposal  summary  preferably 
one  page  or  less,  to  NCI  within  two 
weeks  from  date  of  this  publication. 
Guidelines  for  preparing  full  CRADA 
proposals  will  be  communicated  shortly 
thereafter  to  all  respondents  with  whom 


initial  discussions  will  have  established 
sufficient  mutual  interest. 

AODflESSES:  Proposals  and  questions 
about  this  CRADA  opportunity  may  be 
addressed  to  E)r.  Suzanne  M.  Frisbie, 
Technology  Development  & 
Commercialization  Branch.  National 
Cancer  Institute,  6120  Executive  Blvd.. 
Suite  450,  Rockville,  MD  20852, 
Telephone:  (301)  496-0477,  Facsimile: 
(301)  402-2117. 

SUPPLEMENTARY  INFORMATION: 

Technology  Available 

Using  recombinant  DNA  technology. 
NCI  has  cloned  a  number  of  shared 
(commonly  expressed)  melanoma- 
associated  antigens  recognized  by 
immune  cells  derived  from  melanoma 
patients  and  thought  to  be  associated 
with  ttunor  regressions  in  patients 
undergoing  immiuiotherapy.  These 
antigens  include  MART-1,  gplOO,  gp75. 
tyrosinase,  TRP-2,  and  others.  NQ  has 
extensive  experience  in  the  design  and 
conduct  of  clinical  trials  to  assess  the 
potential  efficacy  of  vaccine  treatments, 
and  has  unique  expertise  in  developing 
in  vitro  immunologic  assays  to  monitor 
the  results  of  such  treatments.  NCI  has 
identified  select  cultured  melanoma  cell 
lines  which  express  a  plurality  of  shared 
melanoma  antigens  and  desires  to 
develop  these  cell  lines,  or  similar  cell 
lines,  as  allogeneic  whole  cell  vaccines 
for  the  treatment  of  melanoma. 
Furthermore,  based  on  extensive 
preclinical  experimentation 
demonstrating  the  unique  efficacy  of 
whole  timior  cell  vaccines  genetically 
engineered  to  secrete  large  amounts  of 
the  immunostimulatory  cytokine  GM- 
CSF,  NCI  desires  to  administer 
allogeneic  whole  melanoma  cell 
vaccines  engineered  to  secrete  this 
cytokine.  Published  data  dociunent  the 
importance  of  CD4  *  T  helper  cells  in 
anti-tumor  immune  responses  in  the 
context  of  GM-CSF-secreting  whole 
tmnor  cell  vaccines.  NQ  has  special 
expertise  in  defining  T  helper  cell 
responses  to  human  cancers  and  is  on 
the  forefrtint  of  developing  biochemical 
and  molecular  cloning  strategies  for 
identifying  novel  MHC  class  Il-restricted 
tumor  antigens.  Thus,  the  selected 
sponsor  will  collaborate  in  a  project 
aimed  to  develop  GM-CSF-secreting 
melanoma  cell  lines  for  use  in  human 
vaccination  trials,  to  monitor  the 
immunological  effects  of  such 
vaccination,  and  to  develop  improved  in 
vitro  methods  for  characterizing  T 
helper  cell  responses  to  such  a  vaccine. 

The  role  of  the  National  Cancer 
Institute  in  this  CRADA  may  include, 
but  not  be  limited  to: 
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1.  Providing  intellectual,  scientific, 
and  technical  expertise  and  experience 
related  to  hiunan  melanoma  cell 
cultures  expressing  shared  melanoma 
antigens. 

2.  Providing  human  melanoma  cell 
cultures  shown  to  express  several 
shared  melanoma  antigens. 

3.  Engineering  the  cell  cultiu^s  to 
secrete  large  quantities  of  human  GM- 
CSF  using  a  vector  suppUed  by  the 
CRADA  Collaborator. 

4.  Conducting  Phase  I/II  clinical  trials 
in  melanoma  patients  to  evaluate  the 
therapeutic  efficacy  of  allogeneic  whole 
melanoma  cell  vaccines  expressing 
multiple  shared  melanoma-associated 
antigens  in  association  with  GM-CSF, 
using  vaccines  manufactured  by  the 
Collidwrator. 

5.  Developing  model  in  vitro  systems 
to  optimize  methods  to  monitor  T 
helper  cell  immunity  based  on  nominal 
antigens  in  normal  donors  and  cancer 
patients.  Applying  these  model  in  vitro 
systems  to  study  and  characterize 
inunime  responses  generated  in 
vaccinated  patients  as  part  of  the  Phase 
I/II  clinical  trials. 

6.  Publishing  research  results. 

Tlie  role  of  tne  CRADA  Collaborator 
may  include,  but  not  be  limited  to: 

1.  Providing  significant  intellectual, 
scientific,  and  tedmical  expertise  or 
experience  to  the  research  project. 

2.  Obtaining  a  background  Uoense  in 
the  appropriate  fields  of  use  to  the 
relevant  Government  patent  rights. 

3.  Providing  an  efficient  vector  for 
introducing  the  gene  encoding  human 
GM-43SF  into  select  melanoma  cell  lines 
for  vaccine  development. 

4.  Manufacturing  GMP  certifiable 
GM-CSF-transduoed  whole  melanoma 
cell  vaccines  for  the  conduct  of  Phase  1/ 
n  clinical  trials  at  the  NQ.  including  all 
necessary  pre-clinical  safety  information 
and  preparation,  filing,  and  maintaining 
of  the  Dtug  Master  File  or  IND  as 
required  for  gene  therapy  clinical 
studies. 

5.  Providing  peripheral  blood 
lymphocytes  and  serum  from  select 
vaccinated  patients  for  in  vitro  use  in 
NQ  studies  of  T  helper  cell  reactivities 
to  shared  melanoma  antigens,  if  the 
Collaborator  also  sponsore  clinical  trials 
outside  the  NCI. 

6.  Providing  technical  and  financial 
support  to  Cacilitate  scientific  goals  and 
for  further  design  of  applications  of  the 
technology  outlined  in  the  agreement. 

7.  Pubushing  research  results. 
Selection  criteria  for  choosing  the 

CRADA  Collaborator  may  include,  but 
not  be  limited  to: 

1.  The  ability  to  collaborate  with  NQ 
on  the  research  and  development  of  this 
technology  and  obtain  a  background 


license  to  relevant  NQ  patent  rights. 
The  ability  to  collaborate  with  NQ  can 
be  demonstrated  through  experience 
and  expertise  in  this  or  related  areas  of 
technology  indicating  the  ability  to 
contribute  intellectually  to  ongoing 
research  and  development.  The 
Ucensing  contact  at  the  Office  of 
Technology  Transfer  is  Elaine  Gese 
(301-496-7735). 

2.  The  demonstration  of  adequate 
resources  to  perform  the  research  and 
development  of  this  technology  (e.g. 
facilities,  personnel  and  expertise)  and 
accomplish  objectives  according  to  an 
appropriate  timetable  to  be  outlined  in 
the  CRADA  Collaborator's  proposal. 

3.  The  willingness  to  commit  best 
effort  and  demonstrated  resources  to  the 
research  and  development  of  this 
technology,  as  outlined  in  the  CRADA 
Collaborator's  proposal. 

4.  The  demonstration  of  expertise  in 
the  commercial  development  and 
production  of  products  related  to  this 
area  of  technology. 

5.  The  level  of  financial  support  the 
CRADA  Collaborator  will  provide  for 
CRADA-related  Government  activities. 

6.  The  willingness  to  cooperate  with 
the  National  Cancer  Institute  in  the 
timely  publication  of  research  results. 

7.  The  agreement  to  be  bound  by  the 
appropriate  DHHS  regulations  relating 
to  human  subjects,  and  all  PHS  policies 
relating  to  the  use  and  care  of  laboratory 
animals. 

8.  The  willingness  to  accept  the  legal 
provisions  and  language  of  the  CRADA 
with  (mly  minor  modification,  if  any. 
These  provisions  govern  the  distribution 
of  patent  rights  to  CRADA  inventions. 
Generally,  the  rights  of  ownership  are 
retained  by  the  organization  that  is  the 
employer  of  the  inventor,  with  (1)  the 
grant  of  a  license  for  research  and  other 
Government  purposes  to  the 
Government  when  the  CRADA 
Collaborator's  employee  is  the  sole 
inventor,  or  (2)  the  grant  of  an  option  to 
elect  an  exclusive  or  nonexclusive 
license  to  the  CRADA  Collaborator 
when  the  Government  employee  is  the 
sole  inventor. 

Dated:  October  15. 1998. 
Kathlean  Syfaert. 

Acting  Director.  Office  of  Technology 
Development.  National  Cancer  Institute, 
National  Institutes  of  Health. 
(FR  Doc  98-28711  Filed  10-26-98;  8:45  am) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

PiMic  Haaltti  Sarvloa 

National  Toxicology  Progiam;  National 
Inatltuta  of  Envifonmantal  Haaltti 
Sdanoaa  (MENS);  Nattonallnstltiita  of 
Health  (NM)  NoHca  of  MaattnQ  to 
Ravlaw  ttta  Conoaltax*  Aaaay  aa  an 
ANamaUva  Taat  Malliod  for  Aaaaaamg 
ma  sun  corroaivRy  powmiai  oi 
Ctianiicala;  Rac|uast  for  Cowintants 


r:  Pursuant  to  Public  Law  103- 
43.  notice  is  hereby  given  of  a  ptiblic 
meeting  sponsored  by  the  NIEHS  and 
the  National  Toxicology  Program  (NTP). 
and  coordinated  by  the  Interagency 
Coordinating  Committee  on  the 
Vahdation  of  Alternative  Methods 
(lOCVAM)  and  the  NTP  Interagency 
Center  for  the  Evaluation  of  Ahemative 
Toxicology  Methods  (NICEATM).  The 
agenda  topic  is  the  scientific  peer 
review  of  the  Corrositex*  assay,  which 
is  proposed  as  an  in  vitro  alternative 
toxicological  test  method  for  assessing 
the  skin  corrosivity  potential  of 
chemicals  and  products.  The  meeting 
will  be  held  on  January  21. 1999.  at  the 
Natcher  Center.  National  Institute  of 
Health.  45  Center  Drive.  Bethesda.  MD. 
20892.  The  meeting  will  take  place  bom 
8:30  a.m.  to  5:30  pjn.  and  is  open  to  the 
pubUc. 

Beckgroniid 

Public  Law  103-43  directed  the 
NIEHS  to  develop  and  validate 
alternative  methods  that  can  reduce  or 
eliminate  the  use  of  «niin«U  in  acute  or 
dironic  toxicity  testing,  establish 
criteria  far  the  vaUdation  and  regulatcwy 
acceptance  of  alternative  testing 
methods,  and  recommend  a  process 
through  «vhich  scientifically  validated 
alternative  methods  can  be  accepted  for 
regulatory  use.  Criteria  and  prooesaas 
for  validation  and  regulatory  acceptance 
were  developed  in  conjunction  with  13 
other  Federal  agencies  and  programs 
with  broad  input  from  the  pubUc  These 
are  described  in  the  document 
"VaUdation  and  Regulatory  Acceptance 
of  Toxicological  Test  Methods:  A  Report 
of  the  Ad  Hoc  Interagency  Coordinating 
Committee  on  the  Validation  of 
Alternative  Methods"  NIH  publication 
97-3981.  March  1997,  which  is 
available  on  the  internet  at  httpJ/ntp- 
server.niehsJiih.gov/htdocs/ICCVAM/ 
lOCVAM  htm.  Additional  information 
on  lOCVAM  and  NICEATM  can  be 
found  through  the  KXVAM/NICEATM 
web  site  http://iccvam.nieh8.nih.gov.  -^ 

An  Interagency  Coordinating 
Committee  on  the  Validaticm  of 
Alternative  Methods  (ICCVAM)  was 
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subaequently  established  in  a 
collaborative  effort  by  NIEHS  and  13 
other  Federal  regulatory  and  research 
agencies  and  programs.  The 
Committee's  functions  include  the 
coordination  of  interagency  reviews  of 
lexicological  test  methods  and 
communication  with  stakeholders 
throughout  the  process  of  test  method 
development  and  validation.  The 
following  Federal  regulatory  and 
research  agencies  and  organizations  are 
participating  in  this  effort: 
Consumer  Product  Safety  Commission 
Department  of  Defense 
Department  of  Energy ' 
Department  of  Health  and  Human 
Services 

Agency  for  Toxic  Substances  and 
Disease  Registry 

Food  and  Drug  Administration 

National  Institute  for  Occupational 
Safety  and  Health/CDC 

National  Institutes  of  Health 

National  Cancer  Institute 

National  Institute  of  Environmental 
Health  Sciences 

National  Library  of  Medicine 
Department  of  the  Interior 
Department  of  Labor 

Occupational  Safety  and  Health 
Administration 
Department  of  Transportation 

Research  and  Special  Programs 
Administration 
Envinmmental  Protection  Agency. 

The  Corrositex*  assay  was  proposed 
to  ICCVAM  for  consideration  as  a  test  to 
identify  the  potential  of  rh«mir«li^  to 
cause  skin  corrosion.  An  ICCVAM 
Corrosivity  Working  Group  composed  of 
Federal  employees  detemdned  that 
there  was  sufficient  information 
available  to  merit  an  independent 
scientific  peer  review  of  the  Corroeitex® 
assay  test  method.  Peer  review  has  been 
determined  to  be  an  essential 
prerequisite  for  consideration  of  a 
method  for  regulatory  acceptance.  The 
peer  review  panel  will  be  oiarged  with 
developing  a  scientific  consensus  on  the 
usefulness  of  the  test  method  to  generate 
infwmation  for  human  hazard 
identification  purpoaes.  Following 
evaluation  at  this  peer  review  meeting, 
the  proposed  test  method  and  resiilts  of 
the  peer  review  will  be  forwarded  by 
ICCVAM  to  Federal  agencies  for 
consideration.  Federal  agencies  will 
determine  the  regulatory  acceptability  of 
a  method  according  to  their  mandates. 

Agenda 

There  will  be  a  brief  orientation  on 
ICCVAM  and  the  ICCVAM  review 
process,  followed  by  peer  review  of  the 
proposed  Corrositex*  test  method  and 
supporting  information.  The  peer 


review  panel  will  discuss  the  usefulness 
of  the  Corrositex*  assay  as  an 
alternative  to  test  methods  currently 
accepted  by  government  regulatory 
authorities  for  the  assessment  of  skin 
corrosivity  potential  of  chemicals  and 
products.  Copies  of  the  Corrositex*  Test 
Method  Protocol  and  supporting 
documentation  may  be  obtained  from 
NICEATM.  MD  EC-17,  P.O.  Box  12233, 
Research  Triangle  Park,  NC,  27709 
(919-541-3398),  FAX  (919-541-0947), 
e-mcdl:  ICCVAMOmehs.nih.gov.  The 
Corrositex*  test  method  documents  and 
copies  of  written  public  comments  can 
also  be  viewed  at  the  Consimier 
Products  Safioty  Commission.  Reading 
Room,  4330  East  West  Highway. 
Bethesda,  MD  20814  on  Monday 
through  Friday  from  8  am.  to  5  pm. 

Publk  ConiiiMnt 

NICEATM  invites  the  submission  of 
written  comments  on  the  proposed 
Corrositex*  test  method,  and  other 
available  infonnation  regarding  the 
usefulness  of  the  Corrositex*  assay, 
including  information  about  completed, 
ongoing,  or  planned  studies.  Written 
comments  and  additional  information 
should  be  sent  by  mail.  &x,  or  e-mail  to 
NICEATM  at  the  address  listed  above  by 
December  10. 1998.  Written  cmnments 
will  be  made  available  to  the  peer 
review  panel  members.  ICCVAM  agency 
representatives  and  experts,  and  will  be 
made  available  for  attendees  at  the 
meeting.  Members  of  the  public  who 
wish  to  present  oral  statonents  at  the 
meeting  should  also  contact  NICEATM 
as  soon  as  possible,  but  no  later  than 
January  10. 1999.  Speakers  will  be 
assigned  on  a  first-come,  first-serve 
basis  and  will  be  limited  to  a  maximum 
of  five  minutes  in  presentation  length. 
Written  coounents  accompanying  the 
oral  statement  should  be  submitted  in 
advance  so  that  copies  can  be  made  and 
distributed  to  the  peer  panel  members. 

NICEATM  will  furnish  an  agenda  and 
a  roster  of  peer  review  panel  members 
just  prior  to  the  meeting.  Summary 
minutes  and  a  final  report  of  the 
Corrositex*  assay  peer  review  meeting 
will  be  available  subsequent  to  the 
meeting  upon  request  to  the  Center. 
Persons  needing  special  assistance,  such 
as  sign  language  interpretation  or  other 
special  accommodations  should  contact 
NICEATM  as  described  above. 

Dated:  October  20, 1998. 
Kenneth  Oldm, 

Director,  National  Toxicology  Program. 
(PR  Doc.  98-28713  Filed  10-26-98;  8:45  am] 
MUJNQ  coot  414S-01-M 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-4328-fA-04 

Announcement  of  Funding  Awarde  for 
Flecal  Year  19M  HIepanIc  Serving 
institutlone  Work  Study  Program 

agency:  Office  of  the  Assistant 
Secretary  for  Policy  Development  and 
Research.  HUD. 

ACTION:  Announcement  of  funding 
awards. 

SUMMARY:  In  accordance  with  section 
102  (a)(4)(C)  of  the  Department  of 
Housing  and  Urban  Development 
Reform  Act  of  1989.  this  document 
notifies  the  public  of  funding  awards  for 
Fiscal  Year  1998  Hispanic-Serving 
Institutions  Woric  Study  Program  (HSI- 
WSP).  The  purpose  of  this  document  is 
to  announce  the  names  and  addresses  of 
the  award  winners  and  the  amount  of 
the  awards  to  community  colleges  to  be 
used  to  attract  economically 
disadvantaged  and  minority  students  to 
pre-professional  careers  in  community 
and  economic  development,  community 
planning  and  community  management, 
and  to  provide  a  cadre  of  well-qualified 
professionals  to  woik  in  local 
community  building  programs. 
FOR  FURTHER  MF0RMAT10N  CONTACT:  Jane 
Karadbil.  Office  of  University 
Partnerships.  Department  of  Housing 
and  Urban  Development.  Room  8110, 
451  Seventh  Street.  SW.  Washington, 
DC  20410.  telephone  (202)  708-1537, 
extensimi  5918.  To  provide  service  for 
persons  who  are  hearing-or  speech- 
impaired,  this  number  may  bie  reached 
via  TTY  by  dialing  the  Federal 
Information  Relay  Service  on  (800)  877- 
8339.  or  202-708-1455.  (Telephone 
numbers,  other  than  the  "800"  TTY 
number,  are  not  toll  free.) 
SUPPlfMENTARY  MFORMATKM:  The  HSI- 
WSP  is  administered  by  the  Office  of 
University  Partnerships  under  the 
Assistant  Secretary  for  Policy 
Development  and  Research.  The  Office 
of  University  Partnerships  administers 
HUD's  ongoing  grant  programs  to 
institutions  of  higher  education  and 
creates  initiatives  through  which 
colleges  and  universities  can  bring  their 
traditional  missions  of  teaching, 
research,  service,  and  outreach  to  bear 
on  the  pressing  local  problems  in  their 
communities. 

The  HSI-WSP  was  created  through  an 
earmark  of  funds  appropriated  for  the 
Community  Development  Work  Study 
Program.  Eligible  applicants  are  private 
non-profit  Hispanic-serving  community 
colleges  having  qualifying  academic  - 
degrees.  Each  participating  institution  of 
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higher  education  can  be  funded  for  a 
minimiim  of  three  and  a  maximum  of 
ten  students.  The  HSI-WSP  provides 
each  participating  student  up  to  $12,200 
per  year  for  a  work  stipend  (for 
internship-type  work  in  commtmity 
building]  and  tuition  and  additional 
support  (for  books  and  other  expenses 
related  to  the  academic  program). 
Additionally,  the  HSI-WSP  provides  the 
participating  institution  of  higher 
education  with  an  administrative 
allowance  of  $1,000  per  student  per 
year.  On  April  2. 1998  (63  FR 16340). 
HUD  published  a  Notice  of  Funding 
AvailabiUty  (NOFA)  of  $3  million  in  FY 
1998  funds  for  the  Hispanic-Serving 
Institutions  Woric  Study  Program.  The 
Department  reviewed,  evaluated  and 
scored  the  applications  received  based 
on  the  criteria  in  the  NOFA.  As  a  result. 
HUD  has  hmded  the  applications 
announced  below,  and  in  accordance 
vrith  section  102(a)(4)(C)  of  the 
Department  of  Housing  and  Urban 
Development  Reform  Act  of  1989  (103 
Stat.  1987. 42  U.S.Q  3545).  the 
Department  is  publishing  details 
concerning  the  recipients  of  funding 
awards,  as  follovrs 


List  of  Awardeas  for  FY  1998  Grant 
Aaaistance;  HiqMiik>Serviiig 
InstitntioiM  Work  Study  Program 
Fanding;  CooDqietitkHi.  by  Naoie, 
Address,  Phone  Number,  Grant 
Amooiil,  and  Number  of  Stodents 
Foiided 

New  York/New  Jersey 

1.  Fiorello  H.  LaCuardia  Community 
College,  Dr.  Harry  N.  Heineman, 
Fiorello  H.  LaCuardia  Community 
College,  31-10  Thomson  Avenue,  Long 
Island,  NY  11101,  (718)  482-5203. 
Grant:  $150,780  to  fund  nine  studoits. 

2.  Passaic  County  Community 
College,  Professor  Angelo  Tritini, 
Passaic  County  Community  College, 
Department  of  Humanities,  One  College 
Boulevard,  Peterson,  N)  07505,  (973) 
684-5532.  (kant:  $158,400  to  fund  six 
students. 

Southeast/Caribbean 

3.  Colegio  Tecnologico  del  Munidpio 
de  San  Juan,  Ms.  Maria  Quinones, 
Colegio  Tecnologico  del  Munidpio  de 
San  Juan,  180  Jose  Oliver  Street,  Urb. 
Tres  Monlitas,  San  Juan,  PR  00918. 
(7870  250-7111.  Grant:  $211,392  to 
fimd  nine  students. 

4.  Colegio  Universitario  Del  Este, 
Professor  Casilda  Umpiene,  Colegio 
Universitario  Del  Este,  P.O.  Box  2010, 
Carolina,  PR  00984,  (787)  257-7373,  ext. 
2506).  Grant:  $214,920  to  fimd  nine 
students. 


Midwest 

5.  St.  Augustine  College.  Mr.  Rafael 
Betancourt.  St.  Augustine  College.  1333 
W.  Argyle.  Chicago.  IL  60640.  (773) 
878-8756.  (kant:  $237,600  to  fimd  nine 
students. 

Southwest 

6.  San  Antonio  College.  Ms.  Sylvia 
DeLeon,  San  Antonio  College,  Public 
Administratis  Program,  1300  San 
Pedro  Avenue,  San  Antonio.  TX  78212. 
(210)  733-2888.  Grant:  $237,600  to  fund 
nine  students. 

7.  Noithem  New  Mexico  Community 
College.  Dr.  Felicia  Casados.  Noithem 
New  Mexico  Community  College. 
Planning  and  Spedal  Projects,  921 
Paseo  de  Onate,  Espanola.  NM  87532, 
(505)  747-2142.  Ckant:  $237,600  to  fund 
nine  students. 

8.  Southwest  Texas  Junior  College.  Dr. 
Gloria  Rivera,  Southwest  Texas  Junior 
College,  Instructional  Services.  2401 
Gamer  Field  Road.  Uvalde.  TX  78801. 
(830)  591-7286.  (kant:  $197,604  to  fund 
nine  students. 

Rocky  Mountains  

9.  Community  College  of  Denver,  Ms. 
Karen  Thies-McWilUam.  Community 
College  of  Denver.  Health  and  Human 
Services.  P.O.  Box  173363.  campus  Box 
950.  Denver.  CO  80217.  (303)  556-4583. 
Grant:  $255,180  to  fimd  nine  students. 

Pacific/Hawaii 

10.  Los  Angeles  Trade-Technical 
College.  Dr.  Denise  G.  Fairchild.  Los 
Angeles  Trade-Technical  CoUege.  400 
West  Washington  Blvd..  Los  Aisles. 
CA  90015.  (213)  744-9065.  Grant: 
$237,600  to  fimd  nine  students. 

11.  Los  Angeles  Harbor  College.  Ms. 
Clare  Adams.  Los  Angeles  Harbor 
College.  1111  Figueroa  Place. 
Wili^ngton.  CA  90744.  (310)  522-8318. 
Grant:  $237,600  to  fund  nine  students. 

12.  SanU  Ana  College.  Ms.  Becky 
Haglund.  Santa  Ana  College,  Nursing 
Department,  1530  W.  17th  Street.  Santa 
Ana.  CA  92706.  (714)  564-6828.  Grant: 
$237,600  to  fund  nine  students. 

13.  East  Los  Angeles  CoUege.  Mr. 
David  Fisher.  East  Los  Angeles  College. 
Academic  Affairs,  1301  Avenida  Cesar 
Chavez,  Monterery  Park.  CA  91754. 
(213)  264-8723.  (kant:  $234,450  to  fimd 
nine  students. 

Dated:  October  19. 1998. 
Lawranoe  L.  Tlmmpsoa, 
General  Deputy  Assistant  Secretary  for  Policy 
Development  and  Research. 
(FR  Doc.  98-28650  Filed  10-26-98;  8:45  un| 
aa^JNO  oooc  4»s-s»-r 


DEPARTMEHTOF  HOUSMQ  AND 
URBAN  DEVELOPfieiT 

[DocM  Na  Fn-4340-FA-04 

HOPE  VI  RevHaHzatfon  Fundbig 
Awaide  for  Flaeal  Year  1996 

AOENCY;  Office  of  the  Assistant 

Secretary  for  Public  and  Indian 

Housing. 

ACnON:  Annoimcement  of  funding 

awards. 

SUMMARY:  In  accordance  with  section 
102(a)(4MC)  of  the  Department  of 
Housing  and  Urban  Development 
Reform  Act  of  1989.  this  announcement 
notifies  the  public  of  funding  award 
4i^<nnn«  made  by  the  Department  in  a 
competition  Cor  funding  Pubfic  Housing 
Agendas.  The  announcement  contains 
the  names  and  addresses  of  the  agendas 
receivbig  grants  and  the  amount  of  the 
grants. 

FOR  FURTfCR  aVORMATKM  CONTACT: 
Robnt  Prescott.  Acting  Diredor,  Office 
of  Urban  Revitalization.  Room  4138. 
(Mfice  of  Public  Housing  InvestmenU. 
Department  of  Housing  and  Urban 
Development.  451  Seventh  Street.  SW. 
Washi^Ston.  DC  20410.  telephone  (202) 
401-8812.  Hearing-  or  speedi-impaired 
individuals  may  access  this  number  by 
calling  the  Federal  infonnation  Relay 
Sovice  on  1-800-877-8339  or 
(202)708-9300.  (With  the  exception  of 
the  "800"  numlwr.  these  are  not  toll  free 
numbos.) 

•UPPLBCNTARY  WiORMATION.  The  WDPE 
VI  Program  was  created  in  Odober  1992 
as  an  appropriation  for  grants  under  the 
name  "Urban  Revitalization 
Demcmstratian  Pragram."  Congress  did 
not  pass  an  authorization  bill  for  the 
program,  and.  therefore.  HUD  has  net 
issued  program  regulatians.  HOPE  VI 
has  bem  funded  t^  appropriatiai  in  FY 
1993-1998.  Gnats  are  governed  by  eadi 
Fiscal  Year's  Notice  of  Funding 
Availability  (NCX^A).  as  published  in  the 
Federal  tagtetar.  and  the  (kant 
Agreement  executed  between  each 
redpient  and  HUD.  The  purpose  of  the 
program  is  to  revitalise  severely 
distressed  or  obsolete  public  housing 
devefopments  through  demolition, 
rehabilitation,  and  new  construction  of 
safe  and  afibrdable  homes  that  blend 
into  the  surrounding  neighborhood. 

The  1998  awards  aimounced  in  this 
Notice  were  seleded  for  fimdiiw  in  a 
competition  announced  in  a  Federal 
H^fgf^tmr  NOFA  published  on  Mardi  31. 
1998  (63  FR  15490).  Applications  were 
scored  and  seleded  for  funding  on  the 
basis  of  selection  criteria  contained  in 
that  NOFA.  HUD  awarded  a  total  of 
$507  million  in  HOPE  VI  funds  to  22 
public  housing  authorities. 
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Tlie  FY  1998  HOPE  VI  Revitalization 
NOFA  also  annoimced  the  availability 
of  $26  million,  as  specifically 
appropriated  by  Ckingress,  to  fund 
projects  proposing  demolition  of 
•everely  distressed  elderly  public 
housing  projects  and  the  replacement, 
where  appropriate,  and  revitalization  of 
the  elderly  public  housing  as  new 
communities  for  the  elderly  designed  to 
meet  the  special  needs  and  physical 
requirements  of  the  elderly.  None  of  the 
applications  received  for  these  grants 
met  eligibility  thresholds,  and  therefore 
these  funds  were  not  awarded. 

In  accordance  with  section 
102(a)(4)(C)  of  the  Department  of 
Housing  and  Urban  Development 
Refiorm  Act  of  1989  (103  Stat.  1987.  42 
U.S.C.  3545),  the  Department  is 
publishing  the  names  and  addresses  of 
HUD-approved  agencies  awarded 
funding  under  the  FY  1998  HOPE  VI 
Revitalization  NOFA.  and  the  amount  of 
funds  awarded  to  each  public  housing 
agency.  This  information  is  provided  in 
Appendix  A  to  this  document. 

Dated:  October  20. 1998. 
Deborah  ViBcant. 

General  Deputy  Assistant  Secretary  for  Public 
and  Indian  Housing. 

AppoMlix  A— HOPE  VI  RvviUUxatten 
Grantaw  fcr  Fiscal  Year  letS 

Albany  Housing  Authority,  4  Lincoln  Square. 

Albany.  NY  12202-1698 
Amount  Awarded:  $28,852,200 
Development:  Edwin  Corning  Homes 
Alexandria  Redevelopment  and  Housing 

Authority,  600  North  Fairfax  Street, 

Alexandria,  VA  22314 
Amount  Awarded:  $6,716,250 
Development:  Samuel  Madden  Homes 
Housing  Authority  of  the  City  of  Atlanta,  739 

We«t  Peachtree  Street  NE.  Atlanta.  GA 

30365 
Amount  Awarded:  S34.669.400 
Development:  Carver  Homes 
Housing  Authority  of  Baltimore  City,  417  East 

Fayette  Street.  Baltimore.  MD  21207 
Amount  Awarded:  $21,500,000 
Development:  Flag  House  Courts 
Housing  Authority  of  the  City  of  Charlotte. 

1301  South  Boulevard.  Charlotte,  NC 

28203 
Amount  Awarded:  $34,724,570 
Development:  Fairview  Homes 
Chester  Housing  Authority.  P.O.  Box  380, 

Chester,  PA  19016-0380 
Amount  Awarded:  $9,751,178 
Development:  McCaffery  Villa^ 
Chicago  Housing  Authority.  626  West 

Jackson  Boulevard.  Chicago,  IL  60661- 

5601 
Amount  Awarded:  $35,000,000 
Development:  ABLA— Abbott,  Addams, 

Brooks  Extension 
Gncinnati  Metropolitan  Housing  Authority, 

16  Wast  Central  Parkway  Cincinnati,  OH 
45210 
Amount  Awarded:  $31,093,590 
Development:  Lincoln  Court 


Housing  Authority  of  Dallas.  3939  North 

Hampton  Road  Dallas,  TX  75212 
Amount  Awarded:  $34,907,186 
Development:  Roseland  Homes 
Housing  Authority  of  the  City  and  Coimty  of 
Denver.  1100  West  Colbx  Avenue,  Denver. 
CO  80204 
Amount  Awarded:  S25.753.220 
Development:  Curtis  Park 
Greensboro  Housing  Authority.  P.O.  Box 

21287,  Greensboro.  NC  27420 
Amount  Awarded:  $22,987,722 
Development:  Momingside  Homes 
Lexington— Fayette  Urban  County  Housing 
Authority.  300  West  New  Circle  Road. 
Lexington,  KY  40505 
Amount  Awarded:  $19,331,116 
Development:  Charlotte  Court 
Housing  Authority  of  the  Qty  of  Los  Angeles, 
2600  Wilshire  Boulevard,  Los  Angeles,  CA 
90057 
Amount  Awarded:  $23,045,297 
Development:  Aliso  Village 
Housing  Authority  of  the  City  of  Milwaukee, 

P.O.  Box  324,  Milwaukee,  WI  53201 
Amount  Awarded:  $34,230,500 
Development:  Parkla%ra 
New  Brunswick  Housing  and  Urban 
Development  Authority,  71  Neilsen  Street, 
New  Brunswick.  N)  08901 
Amount  Awarded:  $7,491,656 
Development:  New  Brunswick  Homes 
New  York  City  Housing  Authority,  250 

Broadway.  New  York.  NY  10007 
Amount  Awarded:  $21,405,213 
Development:  Prospect  Plaza 
Housing  Authority  of  the  City  of  Oakland, 

1619  Harrison  Street,  Oakland,  CA  94612 
Amount  Awarded:  $12,705,010 
Development:  Chestnut  Court  and  1114-14th 

Street 
Philadelphia  Housing  Authority,  2012 

Chestnut  Street.  Philadelphia.  PA  19103 
Amount  Awarded:  $25,229,950 
Development:  Martin  Luther  King  Plaza 
Qty  of  Roanoke  Redevelopment  and  Housing 
Authority,  2624  Salem  Turnpike,  NW, 
Roanoke,  VA  24017 
Amount  Awarded:  $15,124,712 
Development:  Lincoln  Terrace 
Seattle  Housing  Authority.  120  Sixth  Avenue 

North.  Seattle,  WA  98109-5003 
Amount  Awarded:  $17,020,880 
Development:  Roxbury  House  ft  Roxbury 

Village 
Housing  Authority  of  the  Qty  of  Tulsa,  P.O. 

Box  6369,  Tulsa.  OK  74148-0369 
Amount  Awarded:  $28,640,000 
Development:  Osage  Hills 
Wilmington  Housing  Authority,  400  North 

Walnut  Street,  Wilmington,  1%  19801 
Amount  Awarded:  $16,820,350 
Development:  Eastlake  Neighborhood 
(FR  Doc.  98-28651  Filed  10-26-98;  8:45  am] 
MUJNQ  COM  4*10-ai^ 


DEPARTMENT  OF  HOUSINQ  AND 
URBAN  DEVELOPMENT 

{Dodwt  No.  FR-4295-N-0?) 

Notice  of  Operating  Cost  Ad)ustinent 
Factors  for  Low-lncoine  Housing 
Preservation  and  Resident 
Homsownsrslilp  Projsets  Asslstsd 
with  Section  8  Housing  Assistance 
Payments 

agency:  Office  of  the  Secretary.  HUD. 
ACTION:  Retraction  and  reissuance  of 
February  25. 1998  Notice. 


SUftnURV:  The  Low-Income  Housing 
Preservation  and  Resident 
Homeownership  Act  of  1990 
("UHPRHA")  requires  that  future  rent 
adjustments  for  UHPRHA  projects  be 
made  by  applying  an  annual  factor  to  be 
determined  by  the  Secretary  to  the 
portion  of  rent  attributable  to  operating 
expenses  for  the  project  and.  where  the 
owner  is  a  priority  purchaser,  to  the 
portion  of  rent  attributable  to  project 
oversight  costs.  This  notice  supersedes 
and  corrects  HUD's  February  25. 1998 
Federal  Register  notice  annoimcing  the 
Operating  Cost  Adjustment  Factors 
(•'OCAF(s)")  to  be  used  for  rent 
increases  imder  UHPRHA.  which 
inadvertently  set  forth  erroneous 
OCAFs. 

In  those  cases  where  the  application 
of  an  eiToneous  OCAF  resulted  in  the 
use  of  a  budget-based  rent  adjustment, 
the  budget-based  calculation  will 
remain  in  effect  for  the  remainder  of  the 
annual  period.  If  an  owner  accepted  the 
erroneous  OCAF  published  in  the 
February  25. 1998  notice  without  taking 
the  budget-based  rent  adjustment 
option,  then,  at  such  o%vner's  request, 
the  Department  will  retroactively  apply 
the  revised  OCAFs  contained  in  this 
notice  to  the  appropriate  gross  rent 
potential.  The  corrected  OCAFs  set  forth 
in  this  notice  apply  in  all  other  cases. 
The  most  recent  published  OCAF  will 
be  applied  on  the  anniversary  date  of 
the  housing  assistance  payments 
contract. 

For  the  convenience  of  readers,  this 
notice  reprints  the  text  of  the  February 
25,  1998  notice,  which  included  an 
explanation  of  the  methodology 
employed  to  develop  the  OCAFs. 
EFFECnVf  DATE:  July  1, 1998. 
FOR  FURTHER  MFOmiATION  CONTACT: 
Ulyses  Brinkley.  Office  of  Multifamily 
Housing  Management,  Department  of 
Housing  and  Urban  Development,.  451 
Seventh  Street.  SW.  Washington,  DC 
20410;  telephone  (202)  708-0558;  (This 
is  not  a  toll-free  number).  Hearing  or 
speech-impaired  individuals  may  access 
this  number  via  TTY  by  calling  the  toll- 


Federal  Register /Vol.  63.  No.  207 /Tuesday,  October  27,  1998 /Notices 


57307 


free  Federal  Information  Relay  Service 
at  1-800-877-8339. 
SUPPLEMENTARY  MFORMATION: 

I.  OCAFS 

The  Low-Income  Housing 
Preservation  and  Resident 
Homeownership  Act  of  1990 
("UHPRHA")  (see.  in  particular,  section 
222(a)(2)(G)(i)  of  UHPRHA.  12  USC 
4112(a)(2)(G)  and  the  regulations  at  24 
CFR  248.145(a)(9))  requires  that  future 
rent  adjustinents  for  UHPRHA  projects 
be  made  by  applying  an  annual  factor  to 
be  determined  by  Uie  Secretary  to  the 
portion  of  project  rent  attributable  to 
operating  expenses  for  the  project  and, 
where  the  owner  is  a  priority  purchaser, 
to  the  portion  of  project  rent  attributable 
to  project  oversi^t  costs.  The  Secretary 
has  determined  to  use  the  OCAF  as  the 

annual  factor. 

n.  Budget-Based  Method  of  Calculatiiig 

Contract  Rent  Increases 

If  an  owner  believes  that  the  contract 
rents  approved  by  the  Secretary 
pursuant  to  the  OCAF  are  not  adeqiiate. 
an  owner  may  request  that  its  contract 
rent  increase  be  calculated  using  the 
budget-based  method.  Owners  rfiall:  (1) 
submit  dociunentation  to  HUD  pursuant 
to  the  procedures  in  Chapter  7  of  HUD 
Handbook  4350.1.  Insured  Project 
Servicing  Handbook,  and  (2) 
demonstrate  that  an  increase  in  contract 
rents  above  that  provided  by  the  OCAF 
is  necessary  to  reflect  extraordinary 
necessary  expenses  of  owning  and 
maintaining  the  Housing.  If  the 
Secretary  determines  that  the  project 
rents  pursuant  to  the  OCAF  are 
insufficient  to  cover  project  operating 
expenses,  the  Secretary  may  increase 
contract  rente  in  excess  of  the  amoimt 

determined  puretiant  to  the  OCAF  to 
reflect  extraordinary  necessary  expenses 
of  owning  and  maintaining  the  project. 
Any  contract  rent  increase  resulting 
from  using  the  budget-based  method 
shall  be  effective  for  the  year  approved. 

m.  Method  for  Calculating  OCAF 

In  seeking  to  find  the  best  operating 
cost  adjustment  factors  for  this  purpose, 
the  Department  analyzed  several 
sources  of  data.  HUD's  own  data  on 
rental  project  operating  costs  formed  the 
largest  and  most  reliable  set  of  time- 
series  data  on  actual  project  expenses. 
Bureau  of  Labor  Statistics  (BLS)  data  on 
wages  and  prices  were  foimd  to  offer  the 
most  reliable  surrogate  data  sources. 

After  exploring  alternative 
approaches,  two  methods  of  developing 
OCAFs  were  considered  for  detailed 
review.  One  was  to  use  administrative 
and  operating  expense  data  for 
unsubsidized  FHA-insured  projecte  as 


the  basis  for  developing  factore.  The 
other  was  to  use  BLS  data  on  wages  and 
prices  as  a  surrogate  indicator  of 
operating  cost  changes. 

An  analysis  of  the  HUD  FHA  data 
from  the  form  HUD-92410  showed  that 
utility,  tax.  and  insurance  expenses  had 
such  a  high  degree  of  variability  that 
measurements  of  area-  or  regional-level 
average  or  median  expense  changes  had 
little  relevance  to  most  projects,  and 
that  these  data  could  not  be  used  to 
provide  meaningful  measures  of  change 
Analysis  efforte  were  therefore 
concentrated  on  the  "Administrative" 
and  "Operating  and  Maintenance" 
expense  items  reported  on  the  form 
HUD-92410.  It  was  fotmd  that  a  large 
percentage  of  FHA-insured,  unassisted 
projects  had  tmusual  changes  in  year-to- 
year  administrative  and  operating  coste, 
possibly  due  to  expensing  of  major 
repairs  using  reserve  funds  that  are 
transferred  into  the  operating  expense 
account.  This  is  of  concern,  since  using 
operating  expense  change  factors  that 
partly  reflect  unspecified  inclusions  of 
reserve  expenditures  means  that  the 
data  do  not  provide  a  good  indicator  of 
normal,  on-going  operating  expenses  or 
of  changes  in  those  expenses.  This  also 
appeara  to  explain  why  change  factors 
developed  using  FHA-insured 
administrative  and  operating  expense 
data  do  not  have  a  significant  central 
grouping  tendency,  but  instead  are 
spread  relatively  evenly  over  a  wide 
range  of  values.  Use  of  an  average  or 
median  value  has  less  meaning  in  such 
situations  than  it  normally  does,  since 
only  a  few  projecte  have  values  near  the 
average.  ,  ,,  _^ 

Starting  in  1993.  HUD  began  to  collect 
more  detailed  budget  information  for  all 
FHA-insured  projecte.  including 
information  on  fiinds  transferred  fit>m 
project  reserves  to  cover  work  reported 
as  operating  and  maintenance  expenses. 
In  future  years,  this  information  may 
make  it  feasible  to  develop  reliable 
OCAFs  based  on  coste  incurred  by 
unassisted.  FHA-insured  projecte.  The 
Department  intends  to  re-examine  the 
feasibility  of  this  approach  as  more  date 
become  available,  but  believes  that 
actual  operating  expense  date  are  not  a 
reliable  basis  for  developing  OCAFs  at 
this  time  and  does  not  intend  to  use 
these  data  to  calculate  OCAFs. 

The  second  option  studied  takes 
advantage  of  the  fact  that  nearly  all 
administrative  and  operating  expenses 
are  either  labor-related  or  are  tied  to  the 
cost  of  non-food  producer  goods.  Labw- 
related  costs  should  normally  tend  to 
move  with  regional  changes  in  wages, 
while  the  cost  of  most  producer  goods 
should  change  in  a  similar  manner 
throughout  the  coimtry.  The  cost  of 


changes  in  goods  used  in  administrative 
and  maintenance  woric  can  be  measured 
by  the  BLS  Producer  Price  Index.  Wage 
and  employment  date  are  collected  on  a 
comprehensive  and  highly  reliable  basis 
by  the  Biu«au  of  Labor  Statistics  (BLS). 
HUD  uses  BLS  wage  date  in  calculating 
median  family  income  levels,  and  it 
uses  BLS  government  wage  date  as  the 
main  determinant  of  the  annual 
increases  for  Public  Housing  Allowed 
Expense  Leveb. 

Research  on  Public  Housing  program 
administrative  and  operating  expense* 
has  shown  that  approximately  60 
percent  of  such  expenses  are  labor- 
related  and  40  percent  are  tied  to 
purchased  goods.  Since  1983  HUD  has 
used  this  60-percent-wage/40-percent- 
prioe-index  ratio  to  update  Public 
Housing  Allowed  Operating  Expenses. 
The  approach  has  been  the  subject  of 
reseaich  and  has  been  found  to  work 
well.  It  was  used  to  develop  OCAF 
factors  that  measure  changes  in 
"Administrative"  and  "Operating  and 
Maintenance"  expenses,  as  follows: 
OCAF=(60%*BLS  private  sect<»  wage 
change4"40%*BLS  non-food  PPI 
change)  *(avg.  operating  and 
maintenance  costs/avg.  non-debt 
service  coste) 
The  FY  1998  OCAF  figures,  shown  on 
the  accompanying  appendix  were 
produced  for  the  metropolitan  and 
nonmetropolitan  area  parte  of  each  of 
the  ten  HUD  Regions  using  the  BLS  data 
from  die  final  annual  ES-202  series  date 
on  employment  and  wages.  This  is  the 
same  level  of  geography  used  for 
Section  8  Annual  Adjustment  Factors 
(AAFs).  and  has  the  advantage  of 
capturing  regional  economic  trends 
while  avoidUig  the  sometimes  erratic 
dianges  that  would  result  from  use  of 
more  localized  date.  Future  OCAF 
factors  will  be  published  on  an  annual 
basis. 


IV.  Findings  and  Certifications 

Environmental  Impact 

In  accordance  with  24  CFR  50.19(c)(6) 
of  the  HUD  regulations,  the  policies  and 
procedures  contained  in  this  notice  set 
forth  rate  determinations  and  related 
external  administrative  requiremente 
and  procedures  which  do  not  constitute 
a  development  decision  that  affecte  the 
physical  condition  of  specific  project 
areas  or  building  sites,  and  therefore  are 
categorically  excluded  from  the 
reqtiiremente  of  the  National 
Environmental  Policy  Act. 

Executive  Order  12612.  Federalism 

The  General  Counsel,  as  the 
Designated  Official  under  section  6(a)  of 
Executive  Order  12612.  Fed»alism,  has 
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determined  that  the  policies  contained 
in  this  notice  will  not  have  substantial 
direct  efiects  on  States  or  their  political 
subdivisions,  or  the  relationship 
between  the  Federal  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  As  a 


result,  the  notice  is  not  subject  to  review 
under  the  Order.  This  notice  pertains  to 
Operating  Cost  Adjustment  Factors 
(••OCAF(s)").  to  be  used  for  rent 
increases  under  LIHPRHA,  and  does  not 
substantially  alter  the  established  roles 
of  the  Department,  the  States,  and  local 
governments. 


(The  Cstalog  of  Federal  Ooinestic 
Assutance  Number  for  this  program  is 
14.187.) 

Dated:  September  25, 1998. 
Andrew  CiiOBo, 
Secretary. 


APPENDIX— LOW  INCOME  HOUSING  PRESERVATION  AND  RESIDENT  HOMEOWNERSHIP  ACT  OF  1990 

[FY  1996  Operating  Coat  Adjustment  Factors] 


HUD 


1 

2 
3 
4 
5 
6 
7 
8 
9 
10 


Area 


U.S.  TOTAL 


NEW  ENGLAND 

NEW  YORK-NEW  JERSEY 

MID-ATLANTIC 

SOUTHEAST 

MIDWEST „.. 

SOUTHWEST  .... 

GREAT  PLAINS 

ROCKY  MOUNTAINS  

PACIFK>«AWAII 

NORTHWEST/ALASKA  ....... 


(percent) 


2.5 
2.4 
2.1 
2.4 
2.1 
2.2 
2.5 
2.2 
2.0 
2.5 


Nonmetro 
(percent) 


2.2 


1.8 
1J 
1.7 
2.0 

^M 
ij 

2,0 
1.8 

1.6 
2.1 


1.9 


(FR  Doc.  98-28648  Filed  10-26-98;  8:45  am] 
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DEPARTMENT  OF  HOUSINQ  AND 
URBAN  DEVELOPMENT 

IDodist  Na  FR-4407-H-01] 

Perfonnance  Review  Board 

AOeiCV:  Office  of  the  Secretary.  HUD. 
ACTION:  Notice  of  appointments. 


Dated:  October  16, 1998. 
SaidN.laBfa«.Jr., 

Acting  Deputy  Secretary,  Department  of 
Housing  and  Urban  Development 
(FR  Doc  98-28647  Filed  10-26-98;  8:45  am] 
■axMQ  oooa  4tii 


SUMMARY:  The  Secretary  has  appointed 
new  members  to  the  Pepartmental 
Performance  Review  Board  as  follo%vs: 
Saul  N.  Ramirez,  Jr..  as  Chairperson 
and  Joeeph  F.  Smith  as  Vice 
Chairperson:  Marcella  E.  Beh.  Warren 
DeBlasio-Wilhehn.  Susan  M.  Forward. 
Jacqueline  L.  Johnson,  Jill  D.  Khadduri. 
Frank  M  Malone.  Mercedes  M. 
Marquez.  and  John  M.  Simmons  as 
members;  and  Gloria  R.  Parker  as  an 
alternate  member. 

The  address  is:  Department  of 
Housing  and  Urban  Development. 
Washington,  D.C.  20410. 

FOR  FURTHER  MFORMATKM  CONTACT: 
Persons  desiring  any  further  information 
about  the  Performance  Review  Board 
and  its  members  may  contact  Eamestine 
Pruitt,  Director,  Executive  Personnel 
Management  Division,  Department  of 
Housing  and  Urban  Development. 
Washington.  D.C.  20410.  telephone 
(202)  708-1381.  (This  is  not  a  toll-free 
number.) 


DEPARTMENT  OF  THE  INTERIOR 

U.8.  Geological  Survey 

National  SaMIHa  Land  Ramota 
Sanamg  Data  ArcMva  Advtaory 
Commltlaa;  Commitlaa  Maadng 

AOENCV:  U.S.  Geology  Survey. 
ACTION:  Notice  of  meeting. 

SUMMARY:  Pursuant  to  Public  Law  92- 
463.  the  National  Satellite  Land  Remote 
Sensing  Data  Archive  (NSLRSDA) 
Advisory  Committee  will  meet  at  the 
U.S.  Geological  Survey  (USGS)  Earth 
Resources  Observation  Systems  (EROS) 
Data  Center  (EDC)  near  Sioux  Falls, 
South  Dakota.  The  Committee, 
comprised  of  15  members  from 
academia.  industry,  government, 
information  science,  natural  science, 
and  social  science,  and  policy/law,  will 
provide  the  USGS.  EDC  management 
with  advice  and  consultation  on 
defining  and  accomplishing  the 
NSLRSDA 's  archiving  and  access  goals 
to  carry  out  the  requirements  of  the 
Land  Remote  Sensing  Policy  Act;  on 
priorities  of  the  NSLRSDA's  tasks;  and. 
on  issues  of  archiving,  data 
management,  science,  policy,  and 
public-private  partnerships. 


Topics  to  be  reviewed  and  discussed 
by  the  Onnmittee  include  determining 
the  content  of  and  upgrading  the  basic 
data  set  as  identifiecl  by  the  Congress; 
metadata  content  and  accessibility, 
product  characteristics,  availability,  and 
delivery:  and.  archiving,  data  access, 
and  distribution  policies. 

DATES:  October  28-30. 1998. 
commencing  at  8:30  a.m.  October  28 
and  adjourning  at  12  noon  on  October 
30. 

FOR  FURTHER  MFORMATKM  CONTACT: 
Mr.  Thomas  M.  Holm.  Assistant  to  the 
Center  Chief.  National  Land  Satellite 
Archive.  U.S.  Geological  Survey.  EROS 
Data  Center.  Sioux  Falls.  South  Dakota. 
57198  at  (605)  594-6960  or  email  at 
hobnQedcmail.cr.usgt.gov 

SUPPLEMENTARY  NIFORMATK)N:  Meetings 
of  the  National  Satellite  Land  Remote 
Sensing  Data  Archive  Advisory 
Committee  are  open  to  the  public.  The 
required  lead  time  for  notification  of 
this  meeting  could  not  be  met  due  to  an 
tmforseen  need  to  move  the  meeting  to 
an  alternate  and  earlier  date.  Inadequate 
motel  and  conmierdal  airline 
connections  to  Sioux  Falls,  South 
Dakota  forced  the  rescheduling  of  the 
Committee  Meeting  to  the  only  available 
date  given  the  conflicta  with  Sioux  Falls 
.  accommodations. 

Dated:  October  21 .  1998. 
Ucbard  E.  Wilmer. 

Chief,  National  Mapping  Division. 

(FR  Doc.  98-28630  Filed  10-26-98;  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

pD-MO-1020-01] 

Resource  Advisory  Council  Meeting 

AGENCY:  Bureau  of  Land  Management. 

Interior. 

ACTION:  Meeting  locations  and  times. 

SUMMARY:  In  accordance  with  the 
Federal  Land  Policy  and  Management 
Act  and  the  Federal  Advisory 
Committee  Act  of  1972  (FACA).  5 
U.S.C,  the  Department  of  the  Interior. 
Bureau  of  Land  Management  (BLM) 
council  meetings  of  the  Upper  Snake 
River  Districts  Resource  Advisory 
Coimcil  vdll  be  held  as  indicated  below. 
The  agenda  will  include  discussions  of 
the  implementation  of  rangeland 
standards  and  guides  and  BLM 
monitoring  of  noxious  weeds.  All 
meetings  are  open  to  the  public.  The 
public  may  present  written  comments  to 
the  council.  Each  formal  council 
meeting  will  have  a  time  allocated  for 
hearing  public  comments.  The  public 
comment  period  for  the  coimcil 
meetings  is  listed  below.  Depending  on 
the  niunber  of  persons  wishing  to 
comment,  and  the  time  available,  the 
time  for  individual  oral  comments  may 
be  limited.  Individuals  who  plan  to 
attend  and  need  further  information 
about  the  meetings,  or  need  special 
assistance,  such  as  sign  language 
interpretation  or  other  reasonable 
accommodations,  should  contact  David 
Howell  at  the  Upper  Snake  River 
Districts  Office.  1405  Hollipark  Drive. 
Idaho  Falls.  O  83401.  (208)  524-7559. 
DATES  AND  TMES:  The  first  meeting  viiVL 
be  held  November  20. 1998  at  BLM's 
Shoshone  Resource  Area  Office.  400 
West  F  Street,  in  Shoshone,  Idaho.  The 
meeting  will  start  at  8:30  a.m.  with 
public  comments  scheduled  from  8:40- 
9:10  a.m- 

The  second  meeting  will  be  held  on 
January  7, 1999  at  Eastern  Idaho 
Technical  College,  1600  South  25th  East 
in  Idaho  Falls,  Idaho.  The  meeting  will 
start  at  8:30  a.m.  with  public  comments 
scheduled  frtjm  8:40-9:10  a.m. 

SUPPt-EMENTARY  INFORMATION:  The 
purpose  of  the  council  is  to  advise  the 
Secretary  of  the  Interior,  through  the 
BLM,  on  a  variety  of  planning  and 
management  issues  associated  with  the 
management  of  the  public  lands. 

FOR  FURTHER  INFORMATION  CONTACT: 
David  Howell,  Upper  Snake  River 
Districts  Office,  1405  Hollipark  Drive, 
Idaho  Falls.  ED  83401.  (208)  524-7559. 


Dated:  October  15. 1998. 
Tom  Dyer. 
Area  Manager. 
[FR  Doc.  98-28735  Filed  10-26-98;  8:45  am] 

BHJJNG  CODE  431 0-OO-P 

DEPARTMENT  OF  THE  INTERIOR 

Minerals  Management  Service 

Agency  Information  Collection 
Activities:  Approved  Collection 

AGENCY:  Minerals  Management  Service 
(MMS),  Interior. 
ACTION:  Notice  of  approval  of 
information  collection  (1010-0106). 

SUMMARY:  As  part  of  our  continuing 
efi'ort  to  reduce  paperwork  and 
respondent  burden,  this  notice  informs 
the  public  and  other  Federal  agencies 
that  the  Office  of  Management  and 
Budget  (OMB)  has  approved  the 
collection  of  information  in  the  Oil  Spill 
Financial  Responsibility  for  Offshore 
Facilities  final  regulations.  The 
Paperwork  Reduction  Act  of  1995  (PRA) 
provides  that  an  agency  may  not 
conduct  or  sponsor,  and  a  person  is  not 
required  to  respond  to,  a  collection  of 
information  unless  it  displays  a 
currently  valid  OMB  control  number. 
FOR  FURTHER  INFORMATION  CONTACT: 
Alexis  London.  Rules  Processing  Team, 
telephone  (703)  787-1600.  You  may  also 
contact  Alexis  London  to  obtain  a  copy 
of  this  collection  of  information. 
SUPPLEMENTARY  INFORMATION: 

OMB  Control  Number:  1010-0106. 

Title:  30  CFR  Part  253 .  Oil  Spill 
Financial  Responsibility  for  Offshore 
Facilities. 

Abstract:  On  August  11, 1998.  we 
published  a  final  rule  on  this  collection 
(RIN  1010-AC33,  63  FR  42699)  with  an 
effective  date  of  October  13. 1998.  The 
preamble  to  the  final  rule  stated  that  the 
information  collection  aspects  of  this 
rule  would  not  take  effect  imtil 
approved  by  OMB  and  the  preamble 
established  the  required  60-day 
comment  period.  On  October  7. 1998, 
OMB  approved  the  collection  of 
information  requirements  and  MMS 
forms  required  in  30  CFR  part  253  with 
an  expiration  date  of  October  31.  2001. 
The  cover  sheet  to  the  approved  forms 
contains  the  required  Paperwoik 
Reduction  Act  of  1995  Statement.  The 
forms  covered  under  this  approval 
include: 
Form  MMS-1016.  Designated  Applicant 

Information 
Form  MMS-1017.  Desigiution  of 

Applicant 
Fonn  MMS-1018.  Self-insurance  or 

Indemnity  Information 


Form  MMS-1019,  Insurance  Certificate 
Form  MMS-1020.  Surety  Bond 
Form  MMS-1021,  Covered  Offehore 

Facilities 
Form  MMS-1022.  Covered  Offshore 

Facility  Changes 

These  forms  are  located  on  our 
website  at  www.gomr.mms.gov/ 
homepg/lsesale/osfr.html  in  PDF  format. 
You  may  also  obtain  copies  by 
contacting  Pat  Clancy  in  the  Gulf  of 
Mexico  OCS  Region,  Adjudication  Unit, 
at  (504)  736-2600. 

MMS  Information  Collection 
Clearance  Officer:  Jo  Ann  Lauterbach 
(202) 208-7744. 

Dated:  October  16. 1998. 
EP.  Danenherger. 

Chief,  En^neenng  and  Operations  Division. 
[FR  Doc.  98-28730  Filed  10-26-98;  8:45  am] 
BUJNQCOOE 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

National  Register  of  Historic  Places; 
Notification  of  Pending  Nominations 

Nominations  for  the  following 
properties  being  considered  for  listing 
in  the  National  Register  were  received 
by  the  National  Park  Service  before 
October  17, 1998.  Pursuant  to  S  60.13  of 
36  CFR  Part  60  written  comments 
concerning  the  significance  of  these 
properties  under  the  National  Register 
criteria  for  evaluation  may  be  forwarded 
to  the  National  Register,  National  Park 
Service,  1849  C  St.  NW.  NC400, 
Washington,  DC  20240.  Written 
comments  should  be  submitted  by 
NovemI«rl2, 1998. 
Patrick  Andnis. 
Acting  Keeper  of  the  National  Register. 

ARKANSAS 

Carroll  County 

Lake  Leatherwood  Park  Historic  District 
(Facilities  Constructed  by  the  Civilian 
Conservation  Corps  in  Arkansas  MPS).  Bet. 
US  62  and  AR  23  at  Leatherwood  L.. 
Eureka  Springs,  98001346.. 

CALIFORNIA 

Marin  CooBty 

Hamilton  Anny  Air  Field  Discontinuous 
Historic  District.  Mostly  the  SW  part  of 
Hamilton  Army  Air  Field,  Novate, 
98001347 

FLORIDA 

Pntaaa  Comty 

Central  Academy.  1207  Washington  St. 
Palatka.  98001348 


Suwauee  County 

Suwannee  County  Courthouse.  200  S.  Ohio 
Ave..  Uve  Oak.  98001349 
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IDAHO 
Lemhi  Counly 

Lemhi  Boarding  School  Girls  Dormitory, 
Hayden  Creeli  Rd...  1/8  mi.  SE  of  jet.  with 
US  93.  Lemhi  vicinity.  98001350 

ILLINOIS 

Cook  County 

Hangar  1.  Naval  Air  Station— Clenview.  1901 

Fourth  St.  Clenview.  98001357 
Loop  Retail  Historic  District.  Roughly 

bounded  by  Lake  St..  Wabash  Ave.. 

Congress  Parkway,  and  Sute  St.  Chicago, 

98001351 

Kendall  County 

Kendall  County  Courthouse,  109  W.  Ridge 
St..  Yorkville,  98001 3S4 

La  Sella  County 

Fisher— Nash— Griggs  House.  1333  Ottawa 
Ave..  Ottawa.  98001353 

Marion  County 

Illinois  Central  Railroad  Water  Tower  and 
J^xmp  House.  SW  of  jet.  of  LC*  C  and  E.I. 
R-Rs..  Kinmundy.  98001355 

Saline  County 

Harrisbuigaty  Hall,  110  E.  Locust. 
Harrisbuig.  98001356 

Teaewall  County 

Ayer  Public  Library  (Illinois  Carnegie 
Libraries  MPS).  200  Locust  St.,  Delavan. 
98001352 

KANSAS   ' 

Atchison  County 

St.  Patricks  Catholic  Church.  234th  Rd..  2 
mi.  W  of  US  73.  Atchison  vicinity. 
98001358 

Sedgwick  County 

Sedgwick  County  Memorial  Hall  and 
Soldiers  and  Sailors  Monument.  510  N. 
Main,  Wichita.  98001359 

LOUISL\NA 

Jefferson  Davis  Parish.  Strand  Theater.  432  N. 
Main  St..  Jennings.  98001360 

MASSACHUSETTS 

Sulfolk  Counly 

Cathedral  of  St.  George  Historic  District,  517- 
523-525  E.  Broadway.  Boston.  98001361 

MISSOURI 
Andrew  County 

Walnut  Park  Farm  Historic  District,  Jet.  of 
MO  59  and  MO  71.  St.  Joseph  vicinity. 
98001362 

MONTANA 

Flathaed  County 

Walsh,  Thomas  J.,  Lodge  (Glacier  National 

Park  MRA),  Upper  Lake  McDonald.  Apgar 

vicinity,  98001364 
Walsh,  Thomas  J..  Lodge  (Glacier  National 

Park  MRA),  Upper  Lake  McDonald,  Apgar 

vicinity,  98001365 


Sandon  County 

Symes  Hotel.  209  N.  Wall  St,  Hot  Springs. 
98001363 


PENNSYLVANIA 

Allegheny  County 

Chatham  Village  Historic  District,  Roughly 
bounded  by  Virginia  Ave.,  Bigham 
St.,Woodrufr  St..  Saw  Mill  Run  Blvd..  and 
Olympia  Rd.,  Pittsburgh.  98001372 

Elk  County 

Decker's  Chapel,  Jet.  Earth  Rd.  and  PA  255. 
St.  Marys.  98001367 

St.  Marys  Historic  District.  Roughly  bounded 
by  Walburga,  St.  Michael.  Fourth.  John, 
and  Mill  Sts..  St.  Marys,  98001368 

Lumat  County 

Stoddardsville  Historic  District,  S  side  of  PA 
115  at  Lehigh  R.,  Buck  Township. 
98001373 

Meroer  County 

Mercer  County  Court  House,  Roughly  along 
Diamond.  Erie  and  Pitt  Sts.,  Mercer. 
98001369 

Philadelphia  County 

Cobbs  Creek  Automobile  Sutmrb  Historic 
District.  Roughly  bounded  by  Cobbs  Creek 
Parkway.  Spruce  St.,  62nd  St,  and  Angora 
St.,  Philadelphia.  98001366 

Washington  County 

Friend.  Philip.  House.  105  Little  Daniels  Run 
Rd.,  North  Bethlehem  Township.  98001371 

White.  John.  House.  2151  N.  Main  St. 
Extension,  Chartiers  Township,  98001370 

TEXAS 
Bell  County 

Wilson.  Ralph.  St..  and  Sunny.  House.  1714 
S.  61st.  St..  Temple,  98001374 

Tairant  County 

Fairmount— Southside  Historic  District 
(Boundary  Increase),  Roughly  bounded  by 
Magnolia,  Hemphill,  Allen.  Travis  and 
Murphy.  Fort  Worth.  98001375 

UTAH 

Garfield  County 

Panguith  Social  Hall.  50  E.  Center  St.. 
Panguitch,  98001376 

WYOMING 

Johnson  County 

Sussex  Post  Office  and  Store,  Sussex  Rd..  and 
Powder  R..  Kaycee,  98001377 

URGENT 

A  Waver  of  the  normal  comment  period  is 
needed  for  the  following  resource: 
OOMMEIvrr  Period  is  three  (3)  days. 

NEW  HAMPSHIRE 

Coo*  County 

Martin  Homestead,  US  1.  3  mi.  N  of  North 
Stratford.  North  Stratford.  98001145 

A  request  for  REMOVAL  has  been  made  for 
the  following  resource: 


ARIZONA 

■  > 

Apecte  County 

Petrified  Forest  Bridge.  Petrified  Forest  Park 
Rd.  Over  Rio  Puerco,  Navajo  vicinity, 
88001616 

(FR  Doc.  96-28674  Filed  10-2fr-98:  8:45  am] 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Reclamation 

Umatilla  Baain  Pro|act  Phaae  III 
Faaaibillty  Study.  Umatilla  County, 
OraQon 

AGENCY:  Bureau  of  Reclamation. 
Interior. 

ACTION:  Notice  of  public  scoping 
meetings. 


SUMlAfrr:  Pursuant  to  section  102(2)(c) 
of  the  National  Enviroiunental  Policy 
Act  (NEPA)  of  1969.  as  amended,  the 
Department  of  the  Interior.  Bureau  of 
Reclamation  (Reclamation),  has 
scheduled  public  meetings  to  collect 
scoping  input  for  the  Umatilla  Basin 
Project  Phase  m  Feasibihty  Study 
(Study).  These  meetings  will  assist  in 
determining  issues,  concerns, 
objectives,  and  opportunities  to  be 
evaluated  in  the  Study.  The  primary 
purpose  of  the  Study  is  to  evaluate  the 
potential  for  modifying  and  expanding 
Reclamation's  existing  Umatilla  Basin 
Project  which  may  provide  additional 
flows  in  the  Umatilla  River  for 
anadromous  fish  through  a  water 
exchange  with  the  Westland  Irrigation 
District.  Additional  project  functions 
may  also  be  considered. 

DATES:  The  public  meetings  will  be  held 
on  November  18.  1998,  on  the  Umatilla 
Indian  Reservation  and  November  19, 
1998.  in  Hermiston.  Oregon.  Time  of  the 
meetings  vtrill  be  at  7:00  p.m.  Written 
comments  should  be  submitted  by 
December  15. 1998. 

ADDRESSES:  The  public  meetings  will  be 
held  at: 

•  Yellowhawk  Clinic.  Old  Mission 
Highway.  Umatilla  Indian  Reservation, 
Oregon 

•  Hermiston  Public  Library.  235  East 
Gladys.  Hermiston.  Oregon 

FOR  FURTHER  INFORMATION  CONTACT: 
Study  Issues:  Robert  Hamihon.  Activity 
Manager.  Bureau  of  Reclamation.  1150 
N.  Curtis  Road.  Boise,  ID  83706-1234; 
(208)  378-5087. 

NEPA  Compliance  Issues:  John 
Tiedeman,  NEPA  Compliance 
Specialist,  Bureau  of  Reclamation, 
Upper  Columbia  Area  Office,  PO  Box 
1749.  Yakima.  WA  98907-1749;  (509) 
575-5848  ext  238. 
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SUPPLEMENTARY  INFORMATION:  Public 
input  is  being  sought  to  help  refine  the 
issues  that  will  be  examined  during  the 
course  of  the  Umatilla  Basin  Project 
Phase  in  Feasibility  Study.  Public 
comments  may  be  oral  (presented  at  one 
of  the  meetings),  written  (presented  to 
Reclamation  staff  at  one  of  the  meetings 
or  sent  to  one  of  the  contacts  shown 
above),  or  both. 

Dated:  October  20. 1998 
Wak  File. 

Upper  Columbia  Area  Mana^r,  Bureau  of 
Reclamation. 
(FR  Doc  98-28660  Filed  10-26-98;  8:45  am] 


DEPARTMENT  OF  THE  INTERIOR 

Offica  Of  Surface  Mining  Reclamation 
and  Enfofoamant 

Notioaof  Propoaed  Information 
Collaction 

AGENCY:  Office  of  Surface  Mining 
Reclamation  and  Enforcement. 
action:  Notice  and  request  for 
comments. 

summary:  In  compliance  with  the 
Paperwork  Reduction  Act  of  1995.  the 
Office  of  Siuface  Mining  Reclamation 
and  Enforcement  (OSM)  is  announcing 
its  intention  to  request  approval  for  the 
collection  of  information  under  30  CFR 
Part  842  which  allows  the  collection 
and  processing  of  dtizm  complaints 
and  requests  for  inspection. 
DATES:  Comments  on  the  proposed 
information  collection  must  be  received 
by  December  28. 1998,  to  be  assured  of 
consideration. 

ADDRESSES:  Comments  may  be  mailed  to 
John  A.  Trelease.  Office  of  Sur&oe 
Mining  Reclamation  and  Enforcement, 
1951  Constitution  Ave.,  NW.,  Room 
210— SIB.  Washington.  DC  20240. 
Comments  may  also  be  submitted 
electronically  to  itrelea80osinre.gov 
FOR  FURTHER  MFORMATION  CONTACT. 
To  request  a  copy  of  the  information 
collection  request,  explanatory 
informatim  and  related  fonns,  contact 
John  A.  Trelease.  at  (202)  208-2783. 
SUPPt^CNTARY  MFORMATION:  The  Office 
of  Management  and  Budget  (OMB) 
regulations  at  5  CFR  1320.  which 
implemmting  provisions  of  the 
Papwwoik  Reduction  Act  of  1995  (Pub. 
L.  104-13).  require  that  interested 
members  of  the  public  and  afiscted 
agencies  have  an  opportunity  to 
comment  on  information  collection  and 
reooidkeeping  activities  (see  5  CFR 
1320.8(d)l.  This  notice  identifies 
infonnattoo  collections  that  OSM  will 


be  submitting  to  OMB  for  approval. 
These  collections  are  contained  in  30 
CFR  Part  842,  Federal  inspections  and 
monitoring.  OSM  will  request  a  3-year 
term  of  approval  for  each  information 
collection  activity. 

Comments  are  invited  on:  (1)  The 
need  for  the  collection  of  information 
for  the  performance  of  the  fimctions  of 
the  agency;  (2)  the  accuracy  of  the 
agency's  burden  estimates;  (3)  ways  to 
enhance  the  quaUty.  utility  and  clarity 
of  the  information  collection;  and  (4) 
ways  to  minimize  the  information 
collection  burden  on  respondents,  such 
as  use  of  automated  means  of  collection 
of  the  information.  A  simunary  of  the 
public  comments  will  accompany 
OSM's  submission  of  the  information 
collection  request  to  OMB. 

The  following  information  is  provided 
for  the  information  collection:  (1)  titie  of 
the  information  collection;  (2)  OMB 
control  number  (3)  summary  of  the 
information  collection  activity;  and  (4) 
frequency  of  coUecticm.  description  of 
the  res{>ondents.  estimated  total  annual 
responses,  and  the  total  annual 
reporting  and  recordkeeping  burden  for 
the  collection  of  information. 

Title:  Federal  inspections  and 
monitoring— 30  CFR  Part  842. 
OMB  Control  Number  102»-xxxx 
Summary.  For  purposes  of 
inframation  collection,  this  part 
establishes  the  procedures  for  any 
person  to  notify  the  Office  of  Surface 
Mining  in  writing  of  any  violation 
which  may  exist  at  a  surface  coal 
mining  operation.  The  information  will 
be  used  to  investigate  potential 
violaticms  of  the  Act  or  applicable  State 
regulations. 
Bureau  Form  Number:  None. 
Frequency  of  Collection:  OacB. 
Description  of  Respondents:  CitizBDS. 
State  governments. 

Total  Annual  Responses:  140. 
Total  Annual  Burden  Hours:  45 
minutes. 

Dated:  October  21, 1998. 
Richard  G.  BryMB. 
Chief.  Division  of  Regulatory  Support. 
(FR  Doc  96-28676  Filed  10-26-98;  8:45  am] 


DEPARTMENT  OF  JUSTICE 

Notica  of  Lodging  Of  Gonsant  Dacraa 
and  Motlona  To  ModHy  Prior  Consent 
Docfoaa  Pursuant  to  the 
Comprahanaiva  EnvlronmantBI 
naaponaa,  Cowpansrtion  and  Liability 
Act,  snd  the  Raaouroa  ConsarvaVon 
sndRaoovaryAct 

In  accordance  %nth  28  CFR  50.7  and 
Section  122  of  the  Comprdiensive 


Response.  Compensation  and  Liability 
Act  ("CERCLA"),  42  U.S.C.  9622.  the 
Department  of  Justice  gives  notice  that 
a  proposed  consent  decree  in  United 
States  v.  Akzo  Nobel  Coatings,  et  al.. 
dvil  No.  95-CV-71470  (E.D.  Mich.), 
was  lodged  with  the  United  States 
District  Court  for  the  Eastern  District  of 
Michigan  on  September  25. 1998, 
pertaining  to  the  Metamora  Landfill 
Superfimd  Site  ("Site"),  located  in 
Metamora  Tovraship.  Michigan.  The 
proposed  consmt  decree  would  resolve 
the  United  States'  dvil  claims  against 
two  of  the  five  defendants  remaining  in 
that  CERCLA  cost  recovery  action. 

Unda  the  proposed  consult  decree. 
Akzo  Nobel  Coatings.  Inc.  will  pay 
$4,111,999,  and  The  Dow  Chemical 
Company  will  pay  $3,000,000  in  partial 
reimbursement  of  the  costs  incurred  by 
the  United  States  in  connection  with  the 
Site. 

As  part  of  the  settiement.  the  United 
States  will  covenant  not  to  sue  the  two 
settling  defendants  under  Section  7003 
of  the  Resource  Conservation  and 
Recovery  Act  ("RCRA").  42  U.S.C 
§  6973.  as  well  as  CERCLA  Sections  106 
and  107. 42  U.S.C  9606  and  9607. 

The  United  States  also  has  lodged 
with  the  United  States  District  Court  for 
the  Eastern  District  of  Michigan  motions 
to  modify  several  other  consent  decrees 
that  have  Iwen  lodged  and/or  entered 
pertaining  to  the  Site.  The  purpose  of 
the  amendments  is  to  add  a  covenant 
not  to  sue  imder  RCRA  Section  7003. 42 
U.S.C  6973. 

The  Department  of  Justice  will 
receive,  for  a  period  of  thirty  (30)  days 
from  the  date  of  this  publication, 
comments  relating  to  the  proposed 
consent  decree  and  to  the 
aforementioned  proposed  modifications 
to  the  previously  entered/lodged 
consent  decrees.  In  accordance  with 
RCRA  Section  7003(d).  42  U.S.C 
6973(d),  commentore  also  may  request 
an  opportunity  for  a  public  meeting  in 
the  afiiacted  area  to  discuss  the  proposed 
covenants  not  to  sue  under  RCRA 
Section  7003. 42  U.S.C  6973. 

All  ccHnments.  and/or  requests  for  a 
public  meeting  under  RCRA  Section 
7003(d).  should  be  addressed  to  the 
-    Assistant  Attorney  General. 

Environment  and  Natural  Resource 
Division.  United  States  Department  of 
Justice.  Washington.  D.C  20530. 

Comments  pertaining  to  only  the 
propoeed  consmt  decree  involving 
Akzo  Nobel  Coatings  and  The  IXm 
riMMmiral  Company  should  refer  to 
United  Statesv.  Akto  NoM Coatingf.  et 
a/..  Civil  No.  95-CV-71470  (E.D.  Mich.) 
and  DOJ  Reference  No.  90-11-3-289A. 

Comments  and/or  requests  for  a 
public  meeting  regarding  only  the 
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proposed  covenants  not  to  sue  under     ' 
RCRA  Section  7003  should  refer  to: 

1.  U.S.\.  CertainTeed  Corporation  d/ 
b/a  Wolverine  Technologies,  Inc.,  et  al. 
(E.D.  Mich.,  Qv.  No.  98-71586)  (90-11- 
3-289J); 

2.  U.S.  V.  Arkwright,  Inc.  (E.D.  Mich.. 
Qv.  No.  9^75795)  (90-11-3-289E); 

3.  U.S.  V.  Kux  Manufacturing,  et  al. 
(E.D.  Mich.,  Civ.  No.  96-72189)  (DOJ 
Reference  No.  90-11-3-289L); 

4.  U.S.  V.  Champion  Enterprises,  Inc. 
(E.D.  Mich.,  Civ.  No.  98-71283)  (DOJ 
Reference  No.  90-1 1-3-289K); 

5.  U.S.  V.  Imlay  City,  et  al.  (E.D.  Mich., 
Qv.  No.  98-70520)  (DOJ  Reference  No. 
90-11-3-289M): 

6.  US  V.  Standard  Detroit  Paint 
Company  [E.D.  Mich.,  Qv.  98-73268) 
(DOJ  Reference  No.  90-11-3-289H);  and 

7.  United  States  v.  Akzo  Nobel 
Coatings,  et  al.,  (E.D.  Mich..  Qv.  No. 
95-71470)  (DOJ  Reference  No.  90-11-3- 
289A). 

The  proposed  consent  decree  may  be 
examined  at:  (1)  the  Office  of  the  United 
States  Attorney  for  the  Southern  District 
of  Ohio,  Federal  Building,  Room  602, 
200  W.  Second  St.,  Dayton,  Ohio  45400 
(937-225-2910);  (2)  the  United  States 
Environmental  Protection  Agency 
(Rc^on  5),  77  West  Jackson  Boulevard, 
Chicago,  Illinois  60604-3590  (contact 
Peter  Felitti  (312-886-5514));  and  (3) 
the  U.S.  Department  of  Justice, 
Environment  and  Natural  Resources 
Division  Consent  Decree  Library,  1120  G 
Street.  N.W..  4th  Floor,  Washington, 
DC.  20005  (202-624-0892).  A  copy  of 
the  proposed  consent  decree  may  be 
obtained  in  person  or  by  mail  from  the 
Consent  Decree  Library,  1120  G  Street, 
N.W..  4th  Floor.  Washington,  D.C. 
20005.  In  requesting  a  copy,  please  refer 
to  the  referenced  case  and  DOJ 
Reference  Number  and  enclose  a  check 
in  the  amount  of  $5.25  for  the  consent 
decree  only  (21  pages  at  25  cents  per 
page  reproduction  costs),  or  $6.00  for 
the  consent  decree  and  its  appendices  (3 
pages),  made  payable  to  the  Consent 
Decree  Library. 

Requests  for  copies  of  the  proposed 
stipulated  motions  should  be  directed  to 
the  United  States  Environmental 
Protection  Agency  (Region  5),  77  West 
Jackson  Boulevard.  Chicago.  Illinois 
60604-3590  (contact  Peter  Felitti  (312- 
886-5514)).  or  the  United  States 
Department  of  Justice  Environmental 
Enforcement  Section.  P.O.  Box  7611, 
Washington.  D.C.  20044  (contact 
Imogene  Solomon  (202-514-2487)  or 
Jennifer  Hales  (202-514-4150). 
Joel  M.  GroM, 

Chief.  Environmental  Enforcement  Section. 
Environment  and  Natural  Resources  Division. 
[FR  Doc.  98-28732  Filed  l(>-2&-98:  8:45  am] 
M.UNO  COOC  4410-1S-M 


DEPARTMENT  OF  JUSTICE 

Notic*  of  Lodging  of  Consent  Decra* 
Pursuant  to  tha  Claen  Watar  Act 


Notice  is  hereby  given  that  a  proposed 
consent  decree  in  United  States  v. 
Alexandria  Sanitation  Authority,  et  el.. 
Civil  Action  No.  98-1478A,  was  lodged 
on  October  9, 1998  with  the  United 
States  District  Court  for  the  Eastern 
District  of  Virginia.  The  United  States 
filed  this  action  pursuant  to  the  Clean 
Water  Act  to  obtain  an  injunction 
requiring  the  Alexandria  Sanitation 
Authority  to  install  and  operate 
equipment  at  the  Alexandria  Sanitation 
Authority's  plant  to  allow  that  plant  to 
comply  with  the  discharge  limits  and 
other  requirements  set  forth  in  a  permit 
issued  to  the  Authority.  The  Consent . 
Decree  requires  the  Authority  to  install 
treatment  equipment  and  achieve 
compliance  with  the  discharge  limits  in 
its  Permit.  In  addition,  the  Authority  is 
required  to  install  equipment  to  remove 
the  nitrogen  from  its  discharges. 
The  Department  of  Justice  will 
receive,  for  a  period  of  thirty  (30)  days 
from  the  date  of  this  publication, 
comments  relating  to  the  proposed 
consent  decree.  Comments  should  be 
addressed  to  the  Assistant  Attorney 
General  for  the  Environment  and 
Natural  Resources  Division.  Department 
of  Justice,  Washington.  D.C.  20530.  and 
should  refer  to  United  States  v. 
Alexandria  Sanitation  Authority,  et  al.. 
DO  Ref.  #90-5-1-1-4479. 

The  proposed  consent  decree  may  be 
examined  at  the  office  of  the  United 
States  Attorney,  2100  Jamieson  Avenue, 
Alexandria,  Virginia  22314;  the  Region 
in  Office  of  the  Environmental 
Protection  Agency,  1650  Arch  Street. 
Philadelphia,  Pennsylvania  19103;  and 
at  the  Consent  Decree  Library,  1120  G 
Street,  N.W.,  3rd  Floor,  Washington, 
DC.  20005,  (202)  624-0892.  A  copy  of 
the  proposed  consent  decree  may  be 
obtained  in  person  or  by  mail  bom  the 
Consent  Decree  Library.  1120  G  Street. 
N.W.,  3rd  Floor,  Washington,  D.C. 
20005.  In  requesting  a  copy  please  refer 
to  the  referenced  case  and  enclose  a 
check  in  the  amount  of  $4.75  (25  cents 
per  page  reproduction  costs)  for  each 
decree,  payable  to  the  Consent  Decree 
Library. 

Joel  M.  GroM, 

Chief  Environmental  Enforcement  Section, 
Environmental  and  Natural  Resources 
Division. 

IFR  Doc.  98-28733  Filed  10-2&-98;  8:45  am] 
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DEPARTMENT  OF  JUSTICE  ^^ 

Notica  of  Lodging  of  Conaant  Dacraa 
Pursuant  to  tha  Claan  Air  Act 

Notice  is  hereby  given  that  on  October 
9, 1998.  a  proposed  consent  decree  in 
United  States  v.  Glendale  Fuel  Oil 
Corporation,  et  al.,  Qvil  Actibn  No.  96- 
CV-4225,  was  lodged  with  the  United 
States  District  Court  for  the  Eastern 
District  of  New  York. 

In  this  action,  the  United  States 
alleged  that  the  Defendants  Glendale 
Fuel  Oil  Corporation,  Finest  Fuel  Oil 
Corporation,  Finest/Glendale  Energy 
Group.  Ltd.,  Angelo  Pedone.  John 
LaPreziosa.  Philip  Amico  and  Marshall 
Fisco  violated  the  low-sulfur  motor 
vehicle  diesel  fuel  requirements  of  the 
Clean  Air  Act  (Act).  42  U.S.C.  7545(g)(2) 
and  (I),  and  the  regulations  promulgated 
thereunder.  40  C.F.R.  Part  80.  by 
causing  and  allowing  the  introduction 
into  motor  vehicles,  as  well  as  the  sale 
and  transportation,  of  diesel  fuel  which 
contained  concentrations  of  sulfur  in 
excess  of  0.05  percent  by  weight.  The 
proposed  consent  decree  resolves  the 
United  States'  claims  against  the 
Defendants.  Under  the  terms  of  the 
proposed  consent  decree,  the 
Defendants  will,  inter  alia,  refrain  frxim 
further  violations  of  the  Act  and  pay  a 

civil  penalty  in  the  amount  of  $130,000. 

The  Deputment  of  Justice  will  receive 
for  a  period  of  thirty  (30)  days  from  the 
date  of  this  publication  comments 
relating  to  the  proposed  partial  consent 
decree.  Comments  should  be  addressed 
to  the  Assistant  Attorney  Genend  of  the 
Environment  and  Natural  Resources 
Division.  Department  of  Justice, 
Washington,  D.C.  20530,  and  should 
refer  to  United  States  v.  Glendale  Fuel 
Oil  Corporation,  et  al..  Civil  Action  No. 
996-CV-4225,  D.J.  Ref.  90-5-2-1-2065. 

The  proposed  consent  decree  may  be 
examined  at  the  Office  of  the  United 
States  Attorney.  Eastern  District  of  New 
York,  One  Pierrepont  Plaza,  14th  Floor. 
Brooklyn,  New  York  11201,  at  the  U.S. 
Environmental  Protection  Agency,  401 
M  Street,  S.W..  Washington,  D.C.  20460, 
and  at  the  Consent  Decree  Library,  1120 
G  Street,  N.W.,  3rd  Floor,  Washington. 
D.C.  20005.  A  copy  of  the  proposed 
consent  decree  may  be  obtained  in 
person  or  by  mail  from  the  Consent 
Decree  Library,  1120  G  Street,  N.W.,  3rd 
Floor,  Washington,  D.C.  20005.  In 
requesting  a  copy,  please  enclose  a 
check  in  the  amount  of  $5.00  (25  cent 
per  page  reproduction  cost). 
Joel  M.  Gross. 

Chief  Environmental  Enforcement  Section, 
Environment  and  Natural  Resources  Division. 
IFR  Doc.  98-28734  Filed  10-2&-98:  8:45  am] 
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DEPARTMENT  OF  JUSTICE 

Antttnist  Divialon 

Unllad  Slalaa  V.  City  of  Stihifall.  at  al^ 
Civ.  No.  M-1M  B.  Raaponaa  of  tha 
Unllad  Slalaa  to  PubNc  Commants 
Conoafning  tha  Propoaad  Conaant 


Puisuant  to  Section  2(d)  of  the 
Antitrust  Procedures  and  Penalties  Act, 
15  U.S.C  16(d),  the  United  Suites 
publishes  below  the  written  comments 
received  on  the  proposed  Ccmaent 
Deciee  in  United  States  v.  City  of 
StilweU.  et  al..  QvU  Action  No.  96-196 
B,  United  States  District  Court  for  the 
Eastern  District  of  Oklahoma,  together 
with  its  response  thereto. 

Copies  of  the  written  coounents  and 
the  rsspoiue  are  available  for  inspection 
and  copying  in  Room  215  of  the  U.S. 
Departmeot  of  Justice,  Antitrust 
Divisioa.  325  Seventh  Street,  NW. 
Washington.  DC  20530  (telephmie  202- 
514-2481)  end  at  the  Office  of  the  Clerk 
of  the  United  States  District  Court  for 
the  Eastern  District  of  Oklehoma,  United 
States  Courthouse.  5th  and  CHonulgee, 
Muskogee.  Oklahoma. 
BibMaP.Dkk. 
Deputy  Dinctor  of  Operaiimu. 


United  States' 


To  Public 


(Case  Na  OV  90-19681 

Pursuant  to  section  2(d)  of  the 
Antitrust  Procedures  and  Penalties  Act, 
15  U.S.C  16(d),  the  United  SUtes  files 
tii<«  naponae  to  a  public  comment 
ivarding  the  propoeed  Final  Judgment 
siumitted  for  entry  in  this  civil  antitrust 

proceeding. 

ThisacSon begm  on  April  25. 1996, 
i^ien  the  United  States  filed  a 
Complaint  d^^'gtng  defendants,  Qty  of 
StilweU  and  Stilwell  Area  Development 
Authority,  writh  violations  of  the 
antitrust  laws.  The  Complaint  alleges 
that  in  tha  partioos  of  StilweU  annexed 
into  the  Qty  since  1975,  the  defandants 
violated  the  antitrust  laws  by  refusing  to 
eeU  sewer  and  water  service  to 
customers  (services  for  which 
defendants  had  monopoly  power) 
unless  the  customer  would  also  agree  to 

{purchase  electricity  from  defsndants 
service  for  wdiicfa  defmdante  feceA 
competition).  The  effsct  of  this  "aU-w- 
none"  policy  was  to  eliminate  retaU 
electric  competition  in  the  annexed 
areas  of  StilweU. 

Aftw  more  than  two  years  of 
litigation,  and  with  trial  sdieduled  to 
fy>ininiiiinw  several  wedLS  later, 
defendants  agreed  to  the  entry  of  a  court 
Older  enjoining  them  from  continuing 
such  fuactioBS.  Thus,  on  July  15. 1998. 


the  United  States  filed  a  proposed  Final 
Judgment,  a  Competitive  Impact 
Statement,  and  a  stipulation  signed  by 
defendants  lot  entry  of  the  projposed 
Final  Judmnent. 

The  APPA  provides  for  a  60-day 
public  comment  period  on  the  propoeed 
Final  Judgment.  The  60-day  commmt 
period  commenced  on  August  3. 1998. 
and  expired  on  October  2. 1998.  The 
United  States  received  cme  comment  on 
the  inopoeed  Final  Judgment,  bom  the 
National  Rural  Electric  Cooperative 
Assodaticm  ("NRECA"),  a  not-for-profit 
national  service  organization 
representing  approximately  100  rural 
electric  cooperatives.  As  required  by  15 
U.S.C  16(b),  NRECA's  comment  is  being 
filed  with  this  response.  (Exhibit  A). 

NRECA  "applauds"  the  United  SUtes' 
suit  NRECA  observed  that  the  electric 
industry  is  becoming  more  competitive, 
but  warned  that  practices  like  that 
employed  by  demidants  work  to 
deprive  consumers  of  a  dioioe  of 
electric  service  providers.  NRECA 
mcouraged  the  Department  of  Justice 
"to  continue  monitoring  and 
^'Jifiimiging  time  types  of 
anticompetitive  actions  to  ensure  that 
the  evolving  electric  maricet  is  in  fiKt 
more  competitive."  FinaUy,  NRECA 
"thankled]  the  government  for  its 
actions"  in  this  case. 

NRECA's  comment  supports  tha 
common  sense  view  that  enjcdning 
defsndants  from  continuing  to  engags  in 
the  anticompetitive  practices  at  issue  is 
in  the  public  interest 

The  propoeed  Final  Judgment 
provides  all  the  substantive  relief 
requested  in  tlM  Complaint  against 
d^ndants,  without  the  substantial 
expense  of  a  triaL  The  reUef  provided  in 
the  decree  wiU  eliminate  the 
anticompetitive  aU-or-none  p(riicy.    . 
Thus,  entry  of  the  propoeed  Final 
Judgment  ia  in  the  public  interest 

Respectfully  submittsd. 
lateLlaai, 
Tinihihr  " — 
Mk^aatD-BilUsl. 

United  States  Depaitmmt  t^ Justice.  Antitrust 
DMskm.  325  Seventh  Street.  N.  W..  SuUe  500. 
Washiniton.  D.C  20530.  (202)  307-0460. 
October  13, 1998. 

RogHW.Ponet, 

CMef:  TiruiMportatkm.  Energy  and 

Agpcuhuie  Section,  Antitrust  Divisioa: 
United  States  Depaitmmt  of  Justice,  325 
Seventh  Street.  NoiAwest.  Suite  500. 
Washii^ton.  D.C.  20530 

Rr  Prapoasd  Final  Judpnent  and 

Con^Mtitive  tatmact  Ststiimimf.  United 
Stales  V.  Chy^Sttheea.  OK.  et  al.:  63 
Fed.  Rag.  41,292  (1998) 
Dear  Mr.  Fonas:  The  National  Ruxml 

Elactiic  Coopsntive  AsaodatioD  (NRECA)  is 

a  DOt-for-piTOt  natioDal  asnrice  (xganiation 


n^pnifnring  appcoximately  100  nual  electric 
coopeiativw  (RECs)  diat  ptovide  central 
■tation  dsdric  satvioe  to  appnndmatriy  30 
milUoo  coosumets  in  46  states.  Nearly  all  of 
NRBCA't  mwnbats  omM  tha  dwfinitinn  of 
"■mall  entity"  under  the  Small  BuainaM 
Ragulatay  Enfonament  Faimsss  Act  Of 
thaM  nml  systams.  man  than  60  ara 
gMf^wrtnt  and  transmission  (GaT) 
ooopantivw,  which  are  ouniad  by  and  aerrs 
naariy  750  trf  the  mace  dian  900  distribution 
oooperativas.  Kilowatt-hour  aalas  by  RECs 
■mount  to  7.4  pareant  of  total  electricity  aalaa 
in  die  United  Statas,  and  produce  revenuaa 
of  over  $14  bUUoo.  RECa  owned 
appfoxtanetriy  32.8  milUon  kilowatts  of 
installad  elactiic  c^wcity,  ar  4.S  parasnt  af 

■11  capacity  in  die  oountiy.  RBCa  own  and 
maintain  mace  than  2  miUioo  miks  of  power 
tinea  to  aarre  dieir  oacwumaca  (appcorimataly 
44  peccant  of  dM  total  milae  of  poww  Unoe 
opmtwl  by  all  electric  udUtiae  in  dw  United 

States), 
in  the  Ai«uat  3, 1998  Fedarai  Aefialar,  the 

Antltiust  diviaiao  of  die  United  States 
Depeitment  <rf  Justice  pubUdwd  a  propoeed 
final  {odement  in  Unieed  States  of  America 
w.CityofStawM.OkkiboaiaandStihv^ 
AieaDev^k^patentAuAotity.  United  Statea 
Oietzict  Court  for  dw  Eastacn  Oisuict  of 
Oklehacna  Caee  Na  OV  96-iaa-B.  Propoeed 
Final  Judgmant  and  Cacnpetitive  inflect 
Statament:  l/nilsd  Slalaa  V.  Otty  of  StifiMBlI, 
GK.  a(  a/..  63  Fed.  Rag-  41,292  (1998). 
As  explained  in  dM  pcoftoeed  finel 
judpnent.  die  Qty  of  StUwelL  OUehane  and 
die  StilweU  AreeDerelopanentAudiactty       ^ 
("DefaBdants")  are  the  eole  euppUeca  of  watar 
and  eeww  eecvioe  to  custocnacs  widiin 
Stilwell'a  dty  limits.  Throng  an  aitor-naoe 
udHty  policy,  Defandants  denied  watar  ar 
sewei  senke  In  enj  nistnmar  Tthft  ilfr^  not 

slao  umi  haee  elartrir  i * n.t.«A.w,»m 

("IViU^^  In  new  of  StllwaU  annaond  eftar 

1981.  Defandants  oampele  widi  Oncka  Rml 
Electric  Cooperadve  ("Oaecksl.  en  NRBCA 
in  selliiv  electric  power  to  new 
AlladiiV  lesuaint  of  trade  ar 

monopoliMtkm.  and  attampts  to 

monnpoliae.  die  United  Sttee  af  America 
sued  Dafandants  for  violating  aactian  1  and 
2  of  die  Shacman  Act.  IS  US.C  S§  1  a  2. 

In  fanacal  die  propoeed  final  tudvnant 
■nioins  Defanrianti  fiom  enfardng  the  Policy, 
wquiieePefapdMits  to  include  epyropciale 
disdeimera  on  certain  written  materiels. 
acdecs  Defandants  to  m**"*"'"  an  antitrust 
Tv^MipHmra  prQ^am.  and  panta  the  United 
States  certain  enfacoament  rights.  The 
propoeed  final  (udpnent.  however,  expiree 
ten  yens  firon  the  dete  of  entry. 

As  apedfied  in  dw  August  3. 1998  Federal 
■agfafar.  and  pursusnt  to  15  U.S.CA.  §  16 
(1997),  NRBCA  cacnments  upon  die  propoeed 

final  iudpnent 

NRBCA  appleuds  die  cfaalleaga  of  dw 
Defandants' Policy.  Coopeaa  enacted  fadaral 
entttiust  lawa  to  prevent  ectkms  thet  thwert 
competition  euthorisad  under  state  law. 
Under  exifHi^  state  law,  caitain  StilweU 
residents  mey  cfaooee  dwir  electitic  power 
provider.  Because  Defandants'  Policy 
prevents  dwse  StUweU  reeidents  from 
diooeiiw  an  electric  power  provider  odwr 
dien  Defandants.  Defendento'  Policy  violates 
1  and  2  of  the  Shennan  Act 
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There  is  an  underlying  programmatic 
concern  to  NRECA,  iu  members,  and  all 
consumers  of  electricity.  The  electric  utility 
industry  is  becoming  more  competitive.  In 
this  atmosphere  of  heightened  competition, 
the  role  of  antitrust  laws  as  guardians  of 
competition  becomes  even  more  critical. 

NRECA  is  concerned  that  other  municipal 
entities  may  operate,  formally  or  informally, 
imder  all-or-none  utility  policies  similar  to 
Defendanto'  Policy.  Many  NRECA  members, 
such  as  Ozarks.  are  located  near  these 
municipalities,  and  have  the  lawful  right  to 
provide  electric  power  to  qualified  municipal 
residents  who  choose  them.  Policies  similar 
to  Defendants'  Policy  deprive  these 
consumers  of  choosing  an  electric  power 
provider.  NRECA  encourages  the  [)epartment 
of  Justice  to  continue  monitoring  and 
challenging  these  types  of  anti-competitive 
additions  to  ensure  that  the  evolving  electric 
market  is  in  tsct  more  competitive. 

NRECA  appreciates  the  opportunity  to 
comment  upon  the  proposed  final  judgment, 
and  again  thanks  the  government  for  its 
actions  regarding  Defendants'  Policy.  If  you 
have  any  questions  regarding  these 
conunents,  please  call  me  or  Tyrus  H. 
Thompson,  NRECA  Corporate  Counsel,  at 
703-907-5855. 
Sincerely, 

Wallace  F.  Tillman. 
ChiefCounsel. 
ViVTIV» 

Cc:  Lairy  Watkins 
Charles  Cosby 
(PR  Doc  98-28731  Filed  10-2fr-98:  8:45  ami 
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DEPARTMENT  OF  JUSTICE 
Afitttnwt  DIvMon 

Intwnational  CompeiMon  Policy 
Advtooiy  Commmae:  Raqueat  For 


This  represents  a  request  for  papers 
by  the  International  Competition  Policy 
Advisory  Committee  (Advisory 
Committee).  The  follo%ving  is  an 
illustrative  list  of  topics  and  issues 
under  consideration  by  the  Advisory 
Committee  in  its  three  core  areas  of 
focus:  multiturisdictional  mergers;  trade 
and  competition  policy  interface 
matters;  and  enforcement  cooperation. 
The  intention  of  this  list  is  to  identify 
a  wide  range  of  key  issues  where  written 
submissions  from  U.S.  or  foreign 
economists,  lawyen.  business 
executives  or  other  experts  would  be 
particularly  welcome.  Interested  parties 
also  are  invited  to  submit  papers  on 
other  topics  of  their  particular  expertise 
if  relevant  to  the  three  core  areas 
identified  above. 

In  terms  of  timing,  the  Advisory 
Committee  intends  to  conclude  its  work 
in  the  fall  of  1999.  Thus,  we  would  very 
much  like  to  have  your  views  before  the 


Advisory  Committee  by  March  of  1999. 
Submissions  made  after  that  date  also 
would  be  considered.  However, 
submissions  made  prior  to  March  1999 
would  be  especially  timely. 

Muki|urisdictional  Merger  Review 

A  key  of  objective  of  the  Advisory 
Committee  in  this  area  is  to  identify  the 
burdens  and  conflicts  stemming  from 
procedural  and  substantive  differences 
between  competition  authorities  in 
multijurisdictional  merger  review,  and 
to  devise  policy  responses  that  might 
address  these  burdens  and  avoid 
conflicts  while  ensuring  that  antitrust 
authorities  have  the  tools  needed  to 
identify  and  remedy  anticompetitive 
mergen. 

1.  A  number  of  explanations  have 
been  advanced  by  experts  for  the 
increase  in  U.S.  domestic  and  cross- 
border  merger  activity,  among  them  the 
following:  a  robust  U.S.  economy  and 
stock  market;  increased  globalization; 
rapid  technological  cha^;  economic 
deregulation;  and  generafindustry 
upheaval  in  particular  industries.  This 
paper  would  explore  the  principal 
factore  driving  international  meigen. 
both  outbound  and  inbound,  and 
provide  commercial  and  ecantunic 
perspectives  on  the  merger  wave  of  the 
1990s.  Sectoral,  historical  and 
comparative  perspectives  would  be 
welcome.  For  example,  are  there 
systemic  diffarences  between  the 
ourent  wave  of  translational  meigera 
and  earlier  periods  of  robust  M&A 
activity,  be  that  in  terms  of  industries 
afbcted.  driving  bcton.  concentration 
levels,  or  other  facton? 

2.  The  Advisory  Committee  is  charged 
with  undertaking  a  medium-term 
perapective  on  international  antitrust 
issues.  Accordingly,  analysis  of  likely 
future  developments  in  intematitmal 
MftM  activity  could  prove  instructive, 
particularly  if  it  identified  likely 
regional,  sectoral,  industrial  and  other 
trends. 

3.  In  the  last  five  yean,  if  your  firm 
has  completed  an  acquisition,  merger  or 
joint  venttue  with  a  U.S.  or  foreign  firm 
which  in  turn  required  antitrust 
notification  to  one  or  more  foreign 
competition  authorities,  please  share 
your  perspectives  wiUi  respect  to  the 
foUowiM  matten: 

Describe  the  problems,  if  any,  that 
arose  because  of  imderlying  differences 
in  ovenight  by  competition  authorities 
at  home  and  abroad.  Consider  both 
procedural  and  substantive  Cactors— e.g., 
divergent  timing  and  filing 
requirements,  confidentiahty  concerns, 
transaction  costs,  diffoences  in 
substantive  law.  agency  procedures, 
politicization.  and  conflicts  in  law.  If 


applicable,  please  also  describe  how 
your  approach  to  addressing  these 
issues  (in  the  context  of  competition 
pohcy)  differed  from  your  approach  to 
addrmning  analogous  issues  caused  by 
differences  in  oversight  in  other  legal 
contexts,  i.e..  securities  laws,  tax  laws, 
etc. 

Please  also  describe  any  perceived 
benefits  from  difilBrences  in  oversight, 
such  as  the  ability  to  "arbitrage"  a 
favorable  decision  in  one  jtuisdictioo 
vis-a-vis  another  jurisdiction.  Also, 
what  do  you  see  as  the  positive  features 
of  foreign  merger  regulations,  is  any — 
e.g.,  speed,  limited  document 
production,  etc.? 

4.  From  your  experience  as  a  business 
executive,  lawyer  or  financial  advisor 
involved  in  transactions,  identify  any 
pohcy  measures  that  could  be 
undertaken  by  U.S.  antitrust  authorities, 
acting  on  their  own  or  in  cooperation 
with  foreign  authorities,  that  you 
believe  would  help  to  reduce  sources  of 
friction,  conflict  or  burden  that  arise  in 
the  context  of  meigere,  joint  ventures  or 
acquisitions  afiiscting  or  requiring 
antitrust  merger  not&cation  in  more 
than  (me  jurisdiction.  What  new 
arrangements,  if  any.  might  be  desirable 
to  fudlitate  resolution  of  ccmflicts 
between  U.S.  and  foreign  reviewing 
authorities? 

5.  This  paper  would  identify  the 
special  problems,  if  any,  arising  from 
(time-consuming)  multiple  merger 
review  processes  Csced  by  firms  in 
rapidly  changing,  high-tech  industiies 
and.  if  there  are  such  special  problems, 
identify  possible  solutions. 

6.  A  number  of  jurisdictions  extend 
the  reach  of  their  antitrust  merger 
control  laws  to  transactions  that 
arguably  have  only  a  tenuous  nexus  to 
the  jiuisdiction.  This  paper  would 
expkMre  whether  the  exercise  of 
extraterritorial  jiirisdiction  to  compel 
antitrust  notification  of  a  proposed 
transaction  with  no  (or  de  minimis) 
potential  efiiBct(s)  in  that  jurisdiction 
omflicts  with  principles  of  international 
law.  Further,  the  paper  would  consider, 
inter  alia,  whethw  an  "effects"  test, 
similar  to  that  applied  in  Sherman  Act 
cases  or  whether  limitations  on 
notification  requirements,  such  as  the 
exemptions  to  the  Hart-Scott-Rodino 
Antitrust  Improvements  Act  for  certain 
transactions  involving  foreign  parties, 
could  serve  as  a  model  for  other 
jurisdictions. 

7.  Regarding  premerger  notification 
requirements,  jurisdictions  differ  widely 
with  respect  to,  inter  a7/a,  jurisdictional 
thresholds,  timing,  information 
requirements  and  review  period.  Some 
argue  that  these  differences  hinder 
cooperation  among  antitrust 


enforcement  agencies  and  lead  to 
commercial  inconvenience,  additional 
transaction  costs  and  legal  uncertainty, 
even  for  parties  to  transactions  that  raise 
no  substantive  antitrust  issues.  This 
paper  would  evaluate  the  extent  to 
which  the  burdens  that  stem  from  these 
procediual  differences  in  pre-merger 
notification  requirements  are 
manageable  by  merging  parties  and 
experienced  counsel  and/or  are 
acceptable  costs  of  doing  transnational 
deals  and  those  that  warrant  reform. 
Further  this  paper  would  consider 
whether  procediual  harmonization  (e.g., 
conunon  forms,  common  timetables)  is 
the  appropriate  response  or  whether 
alternative  approadies  might  address 
these  burdens.  This  paper  should 
provide  as  much  detail  as  possible  with 
respect  to  the  specific  elements  of 
procedural  harmonization  that  are 
thought  to  be  the  most  useful  or  the 
ahemative  approaches  that  should  be 
considered. 

8.  This  paper  would  compare  the 
premerger  notification  systems  in  the 
United  SUtes,  the  EC.  Canada  and 
Japan,  identifying  the  major  differences 
and  similarities  across  the  systems. 
Further,  the  paper  would  explore  areas 
of  change  and  evolution  (e.g.,  has  there 
been  a  trend  toward  convergence  over 

time?). 

9.  When  more  than  one  jurisdiction's 
competition  authority  reviews  the  same 
transaction,  overlapping  review  may 
lead  to  conflicting  decisions  on  the 
merits  of  the  transaction  or  the 
appropriate  remedy.  For  example,  one 
authority  may  approve  and  another  seek 
to  blod(  the  same  deal,  often  forcing  the 
companies  to  respond  to  the  most 
restrictive  regime.  This  paper  would 
seek  to  identify  the  types  of  cases  that 
present  an  intematioiial  conflict.  That 
is,  when  do  diffierent  results  or  remedies 
rise  to  the  level  of  a  global  problem? 
Further,  what  mechanisms,  if  any, 
should  be  implemented  to  either  avoid 
and/or  resolve  these  conflicts? 

10.  The  antitrust  merger  control  laws 
in  a  number  of  jurisdictions  apply  to 
foreign  transactions.  That  is,  the 
acquisition  will  occur  outside  the 
jurisdiction  and  to  the  extent  the  target 
has  operations  within  the  jurisdiction, 
the  acquiror  would  acquire  only  indirect 
control  over  the  operations.  This  paper 
would  examine  generally  the  remedies 
that  may  be  imposed  in  foreign 
transactions,  particularly  where  the 
appropriate  remedy  may  be  located 
outside  the  reviewing  jurisdiction.  The 
paper  also  would  consider  whether  the 
findings  support  the  proposition  that  an 
antitrust  enforcement  agency  should 
.  decline  jurisdiction  where  an 
appropriate  remedy  cannot  be  fashioned 


or  defer  to  a  reviewing  agency  that  is 
able  to  impose  a  remedy.  The  paper  also 
would  seek  to  identify  the 
circumstances  where  extraterritorial 
remedies  would  be  perceived,  and 
alternatively  would  not  be  perceived,  to 
threaten  the  fundamental  sovereignty  of 
another  jurisdiction. 

11.  It  has  been  suggested  that 
transparency  of  laws  and  law 
enforcement  activities  has  the  potential 
to  reduce  uncertainty  for  merging 
parties,  fosters  consistency  in  case-by- 
case  decision-making,  encourages 
public  confidence  that  the  rules  are 
being  applied  in  even-handed  and 
rational  ways,  and  promotes  learning. 
This  paper  would  consider  how 
transparency  could  be  achieved  on  a 
global  basis  and  whether  there  is  a  way 
to  reach  an  agreement  at  the 
international  level  that  puts  the  onus  on 
national  authorities  to  improve 
transparency.  Respondents  also  might 
consider  whether  existing  international 
organizations  (e.g.,  the  OECD,  the  WTO. 
UNCTAD.  or  others)  can  play  a  role  in 
this  regard,  and  if  so  what  that  role 
might  be. 

12.  International  cooperation  between 
U.S.  and  foreign  competition  authorities 
reviewing  the  same  merger  offers  the 
possibility  of  reducing  costs  and  time, 
avoiding  unnecessary  duplication  of 
efforts,  enhancing  the  data  gathering 
process  and  avoiding  conflicts.  This 
paper  would  seek  to  identify  the  types 
of  cases  that  would  most  likely  benefit 
from  coordination  as  well  as  the  current 
impediments  to  cooperation.  For 
example,  some  commentators  have 
suggested  that  mergere  involving  global 
markets  or  where  the  product  maricet  is 
essentially  identical  worldwide  and/or 
where  a  remedy  imposed  by  one 
jurisdiction  is  potentially  capable  of 
alleviating  the  competitive  concerns  of 
other  jurisdictions  are  factors  indicating 
the  potential  benefits  of  cooperation  are 
significant.  By  contrast,  cooperation 
may  not  be  as  useful  in  cases  where  few 
jurisdictions  are  affected,  markets  are 
local,  market  structure  and  competitive 
conditions  are  factually  distinct,  and/or 
competition  concerns  arising  in  any 
country  are  remediable  by  divestiture  of 
one  of  the  merging  parties'  local 
subsidiaries.  Further,  confidentiality 
rules  are  considered  a  significant 
impediment  to  cooperation.  Can 
circumstances  be  identified  where  it 
would  be  in  the  best  interest  of  merging 
parties  to  waive  confidentiality?  Also, 
what  mechanisms  could  be 
implemented  to  encourage  waivers? 
This  paper  also  would  consider  the 
extent  to  which  private  antitrust 
enforcement  in  the  U.S.  and  abroad  has 


the  potential  to  undermii\e  effectiveness 
of  consultation/relief  coordination. 

13.  This  paper  woiUd  consider  the 
role  traditional  and/or  positive  comity 
should  play  in  merger  enforc^nent. 
Further,  what  are  the  policy  and  legal 
implications  of  an  agency  in  one 
jurisdiction  taking  action  under  its 
antitrust  merger  control  law  in  order  to 
remedy  antitrust  concerns  of  another 
jtirisdiction? 

14.  When  cooperation  and  other 
dispute  avoidance  efforts  fail,  antitrust 
authorities  are  left  with  attempting  to 
find  a  mechanism  for  dispute 
resolution.  CurrraiUy,  no  formal 
mechanism  is  in  place  to  handle  the  role 
of  dispute  resolution  between  two 
jurisdictions  which  have  reached 
different  and  incompatible  conclusions 
follo«ving  a  merger  investigation. 
Although  the  OECD  currenUy  provides 
a  volimtary  mechanism  for  (hspute 
resolution  among  OECD  Member  States, 
this  procedure  has  not  been  utilized  in 
the  past.  This  pap«  would  explore  what 
mechanisms,  if  any.  could  be 
implemented  to  resolve  disputes.  In 
particular,  whether  and  when  mediation 
would  be  an  attractive  option  in  the 
merger  context.  Consideration  also 
needs  to  be  given  to  the  appropriate 
forum,  timing,  the  composition  of  the 
decision-maldng  panel,  and  the  choice 
of  law/legal  test  that  would  be  applied. 

15.  liiis  paper  would  consider 
whether,  and  if  so  how,  the  U.S. 
premerger  notification  system  coidd  be 
reformed  in  the  framework  of  reform 
globally.  This  paper  would  identify  and 
^iiymot  those  aspects  of  the  U.S. 
premerger  notification  system  that 
adversely  impact  cm  international 
mergers.  Issues  to  consider  could 
include  whether  the  30  day/20  day 
review  periods  are  impractical,  and  if  so 
what  adjustments  would  be  necessary  to 
respond  both  to  the  needs  of  merging 
firms  as  well  as  those  officials  charged 
with  scrutinizing  proposed  mergers; 
whether  requests  for  additional 
info^Doation  are  overly  broad:  whether 
the  jurisdictional  test  (including  size  of 
the  parties  and  size  of  the  transaction 
thresholds)  should  be  altered  (e.g.. 
raised  or  lowered);  and  whether  the 
exemption  thresholds  for  transactions 
involving  foreign  firms  should  be  raised. 
In  addition,  this  paper  could  also 
consider  how  reform  of  domestic 
practices  might  be  viewed  by  foreign 
jurisdictions. 

16.  There  is  substantial  overlap 
between  the  Antitrust  Division  and 
other  federal  agencies  of  the  U.S. 
government  with  respect  to 
responsibility  for  reviewing  mergers, 
joint  ventiues  or  other  alliances.  This 
paper  would  provide  a  comparative 
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institutional  analysis  of  U.S.  agency 
responsibility  for  merger  review  and 
address  the  implications  of  "bifurcated' 
or  "overlapping"  responsibilities  in 
those  sectors  where  tne  markets  are 
global.  Fimher,  the  paper  would  draw 
comparative  implications  for  foreign 
regimes  that  also  have  bifurcated  or 
overlapping  review. 
17.  Naticmal  competition  poUdes 

governing  patent  and  know-how 
censing  contracts  impose  conflicting 
obstacles  to  cross-border  business 
transactions  and  arrangements, 
particularly  technology  Ucensing,  joint 
ventures,  mergers anddistribution 
arrangements.  For  example,  the  United 
States,  the  EU  and  Japan  have  adopted 
detailed  policies  on  the  validity  of 
restrictive  clauses  in  such  agreements. 
The  three  sets  of  rules  exhibit  mariied 
differences,  however,  in  both  procedure 
and  substance.  This  paper  would 
explore  the  diSiBrences  of  approach  (in 
these  and  other  major  countries), 
analyze  when  difdnences  are  justified 
and  when  compUance  with  different 
regimes  is  an  unnecessary  burden.  What 
are  possible  solutions  to  minimize  the 
burden?  b  harmonization  a  feasible 
option? 

18.  Concerns  about  confidentiality 
and  leakage  of  information  appear  to 
have  been  successfiUly  addressed  with 
respect  to  domestic  mergers  through  the 
Protocol  for  Coordination  in  Merger 
Investigations  Between  the  Federal 
Enforcement  Agencies  and  State 
Attorneys  General.  This  paper  should 
assess  that  arrangement,  with  particular 
focus  on  whether  or  not  the  approach 
taken  to  the  treatment  of  confidential 
information  and  the  penalties  associated 
with  misuse  might  provide  relevant 
precedence  for  new  international 
arranranents. 

19.  This  paper  would  identify  the 
areas  of  substantive  divergence  in  major 
jurisdictions  with  active  antitrust 
merger  control  regimes.  Further,  the 
paper  would  explore  areas  of  change 
and  evolution  (e.g.,  has  there  been  a 
trend  toward  convergence  over  time?) 

Tirade  and  Competition  bdnfacm  Ismms 

The  Advisory  Committee  is  interested 
in  considering  policy  responses  that 
could  deter  anticompetitive  foreign 
restraints  that  block  access  to  markets; 
reduce  baniera  to  effective  prosecution 
of  such  restraints  with  adverse  effects  in 
the  United  States,  and  expand 
cooperation  between  U.S.  and  foreign 
authorities.  Accordingly,  papera  need  to 
consider  what  might  be  done  to 
bcilitate  vigorous  enforcement  of 
competition  laws  and  poHcies  in  those 
jurisdictions  with  competition  laws  or 
policies  in  place,  as  well  as  those  steps 


that  might  usefully  be  undertaken  to 
promote  effective  competition. 

1 .  This  paper  would  consider  the 
evidence  that  anticompetitive 
arrangements  or  practices  involving 
conduct  that  occurs  in  more  than  one 
country  are  prohibiting  or  thwarting 
international  trading  nations  from 
deriving  the  gains  firom  international 
trade  liberaUzation.  More  specifically, 
how  do  anticompetitive  business 
practices  impede  U.S.  firms  from  selling 
goods  or  services  or  investing  abroad? 
How  serious  a  problem  in  this?  Which 
practices  cause  the  most  serious 
problems  from  the  standpoint  of 
international  trade  effects?  From  the 
standpoint  of  competition  policy? 

2.  What  is  the  proper  role  of 
competition  policy  in  addressing 
barrien  to  international  trade  and 
investment  stemming  bom  private 
anticompetitive  arrangement?  Should  a 
decision  by  a  nation  to  tolerate  private 
arrangements  that  create  such  barrien  to 
access  to  a  market  be  judged  by 
competition  prindplm  or  prindples  of 
trade  policy?  If  the  former,  should 
conduct  be  judged  by  that  nation's 
competition  prindples  under  a  non- 
discrimination standard  or  some  other 
competition  prindples? 

3.  Under  what  conditions  can 
traditional  tools  of  domestic 
competition  policy  be  applied  to 
address  anticompetitive  private 
practices  in  those  jurisdictions  that  have 
such  laws  and  polides  in  place? 

4.  Is  a  dedsion  by  one  nation  not  to 
adopt  or  enforce  consumer-oriented 
competition  laws  that  would  ameliorate 
access  problems  (a)  an  appropriate 
exerdse  of  its  sovereignty,  (b)  an  affront 
to  sound  competition  objectives,  or  (c) 

a  breach  of  govemment-to-govemment 
obligations  best  treated  as  a  trade 
dispute?  How  should  these  disputes  be 
addressed? 

5.  There  have  been  a  number  of 
international  trade  disputes  centering 
around  allegations  of  lax  or 
discriminatory  enforcement  of 
competition  laws.  In  addition,  the  very 
question  of  what  comprises  an  effective 
competition  policy  and  enforcement 
regime  is  under  examination  in  major 
international  fora  such  as  the  OECD  and 
elsewhere.  This  paper  would  analyze 
the  criteria  by  which  national  or 
international  competition  authorities 
could  assess  enforcement  of  competition 
laws.  How  might  one  judge  whether  a 
jurisdiction  has  a  strong  or  weak 
enforcement  record — e.g.,  using 
statistical  evaluations  of  cases  brought, 
investigatory  staff,  penalties  imposed, 
etc.?  Would  it  be  useful  for  international 
organizations  to  be  reviewing  such 


enforcement  practices?  If  so,  whether?  If 
not.  why  not? 

6.  This  paper  would  consider  the 
extent  to  which  non-competition  pohcy 
objectives  are  being  Cadhtated  by 
competition  polides  in  foreign 
jurisdictions— e.g.,  industrial  polides, 
job  preservation,  etc 

7.  This  paper  would  provide  an 
analysis  of  the  unilateral  enforcement  of 
the  U.S.  antitrust  laws  to  attack  foreign 
conduct  abroad  that  affects  U.S.  exports. 
It  would  analyze  the  government  and 
private  case  law  concerning  "outbound" 
foreign  commace. 

8.  Some  experts  view  positive  comity 
as  the  best  option  for  developing 
cooperation  between  U.S.  and  foreign 
competition  authorities  and  thereby 
attacking  anticompetitive  condud 
abroad  that  thwarts  exports  of  U.S. 
goods  and  services.  This  paper  would 
evaluate  the  record  to  date  as  well  as  the 
potential  application  of  the  positive 
comity  provisions  of  the  1991  EC-U.S. 
antitrust  cooperation  agreement  and  the 
1998  EC-U.S.  positive  comity 
agreement 

9.  It  has  long  been  recognized  that 
market  access  problems  can  stem  not 
only  from  private  anticompetitive 
restraints  that  can  nullify  the  effects  of 
trade  liberalization,  but  also  those 
restraints  that  emanate  from  hybrid 
government-private  arrangements.  This 
paper  would  analyze  the  different  ways 
in  which  governments  can  fedlitate 
anticompetitive  condud  including 
encouragement,  government  ownership 
or  part  ownership,  lack  of  enforcement 
of  competition  laws,  discriminatory 
enforcement,  as  well  as  other  means. 
What  role  should  antitrust  enforcement 
play  in  attacking  these  types  of 
practices? 

10.  What  role  should  unilateral  and 
bilateral  U.S.  trade  policy  initiatives 
play  in  addressing  anticompetitive 
condud  by  private  parties?  By 
government-owned  companies?  By 
private-public  hyMd  companies?  By 
private  parties  encouraged  by 
governmental  agendas? 

11.  The  W(H-ld  Trade  Organization 
(WTO)  has  taken  an  increasing  interest 
in  competition  policy  including  the 
formation  of  a  Working  Group  on  Trade 
an  Competition  Policy.  Is  the  WTO  a 
suitable  forum  for  competition  issues? 
Some  suggest  a  dispute  setUement  role 
for  the  WTO.  Otiiere  suggest  that  the 
WTO  could  serve  to  encourage  the 
development  of  effective  competition    ""-^ 
laws  and  enforcement  in  membera 
countries.  What  role  should  the  World 
Trade  Organization  (WTO)  play  in 
competition  policy?  What  should  be  the 
next  steps  for  the  WTO  Woiiung  group? 


12.  A  variety  of  proposals  are  being 
debated  to  address  the  conflicts  between 
competition  authorities  (in  both  the 
merger  and  cooperative  enforcement 
contexts).  As  a  way  of  evaluating  these 
dispute  resolution  proposals,  please 
describe  and  assess  dispute  resolution 
mechanisms  in  non-antitrust  public 
enforcement  actions,  i.e.,  tax, 
international  trade,  securities, 
commodities,  etc.  Are  there  any  lessons 
that  can  be  drawn  from  these 
experiences  that  might  apply  in  the 
antitrust  context? 

Enfiorcement  Cooperation 

Barriers  to  U.S.  Transnational  Litigation 
and  Investigation  Efforts 

It  has  long  been  argued  by  U.S. 
enforcement  officials  that  effective 
prosecution  of  anticompetitive 
restraints,  particularly  prosecutions 
involving  foreign  corporations  and 
defendants,  can  be  constrained  by 
limited  access  to  documents  and 
witnesses  located  abroad  e.g.,  by  a 
foreign  country's  law  (such  as  a 
blocking  law)  or  by  differences  in  legal 
standards.  Accordingly,  this  paper  (or 
papers)  could  consider 

1.  Those  barriers  most  often 
encountered  in  major  foreign 
jurisdictions  that  affed  U.S.      ., 
transnational  litigation  and 
investigation  efforts,  both  with  resped 
to  outboimd  and  inbound  effects  on  U.S. 
commerce.  Are  these  obsUdes  Statutory 
in  nature  (such  as  a  blocking  law)  or 
statutory  in  combination  with  local 
business  practice  (such  as  might  be  the 
case  with  secrecy  practices)?  Are  these 
barriers  traditional  or  have  they  arisen 
through  laws  enaded  within  the  past 
two  decades? 

2.  What  has  the  United  States  done — 
unilaterally  or  through  multilateral  or 
plurilateral  fora — to  overcome  barriere 
to  U.S.  transnational  litigation  and 
investigation  efforts?  Have  U.S.  efforts 
been  successful  in  lowering  or 
eliminating  barriere  to  litigation  and 
investigative  efforts  in  transnational 
matters?  Provide  examples  of  case  law 
or  of  spedfic  experiences  that  indicate 
the  results  achieved  by  any  such  efforts 
by  the  United  Sutes.  What  further  steps 
might  the  United  States  take  and  why? 
What  steps  would  be  inadvisable  for  the 
United  States  to  undertake  and  why? 

3.  From  the  pereiwctive  of  a 
potentially  cooperative  foreign 
defendant orwitness.  describe  the 
foreign  laws  or  practices  that  impede  or 
delay  a  person  from  providing 
information  to  U.S.  authorities  for  use  in 
an  antitrust  enforcement  matter.  What 
spedfic  examples  can  be  used  to 
illustrate  these  barriere?  How,  if  at  all. 


can  such  obstacles  be  overcome  and 
what  resulting  impad  would  there  be  on 
U.S.  antitrust  investigations  or 
litigation?  Would  any  changes  in  U.S. 
law  improve  the  likelihood  that  barriers 
might  be  lowered  for  foreign  persons 
providing  information  to  U.S.  antitrust 
authorities? 

4.  Enhancing  Antitrust  Enforcement 
in  Foreign  Jurisdictions.  This  paper 
could  address  several  questions:  How 
can  the  United  States  encourage  foreign 
jurisdictions  to  enhance  their  antitrust 
or  competition  law  enforcement 
programs  and.  in  particular,  to  engage  in 
stronger  enforcement  and  cooperative 
enforcement  undertakings  vis-a-vis  hard 
core  cartel  activities?  Are  criminal 
penalties  necessary?  Compare  the 
benefits  and  drawbacks  of  taking  up  this 
issue  in  regional  or  plurilateral  fora,  e.g.. 
respectively  NAFTA  or  the  OECD.  or  on 
a  bilateral  basis. 


Comparative  Antitrust  Enforcement 

The  suggestions  below  for  papers  may 
be  addressed  in  a  single  comprehensive 
piece  or  else  seleded  topics  may  the 
subjed  of  a  paper. 

5.  Compare  the  level  and  type  of 
federal  U.S.  antitrust  enforcement  with 
antitrust  enforcement  in  other  major 
jurisdictions  that  have  developed 
antitrust  or  competition  laws.  What 
accounts  for  differences  in  enforcement 
practices  and  records? 

6.  Compare  remedies  and  the 
effectiveness  of  remedies  for  antitrust 
violations  in  the  U.S.  and  other  major 
jurisdictions  with  developed  antitrust 

laws.  What  is  the  impad  of  these         

differences  on  detection  and 
enforcement  of  international  cartels? 
This  paper  should  focus  substantial 
attention  on  a  comparison  of  criminal 
antitrust  enforcement  programs  between 
the  United  States  and  other  jurisdictions 
with  criminal  antitrust  laws.  Similarly, 
this  paper  should  identify  those  U.S. 
enforcement  tools  and  U.S.  sanctions 
that  are  most  efiiective  in  advancing  the 
United  States  dvil  and  criminal 
antitrust  enforcement  efforts  (e.g..  in  the 
criminal  context,  enforcement  tools 
such  as  compulsory  powere.  grand  jury 
process,  and  the  Department  of  Justice's 
corporate  leniency  program;  and 
sanctions  including,  for  example, 
personal  liability  and  the  possibility  of 
incarceration). 

7.  To  what  extent  do  differences  in 
private  rights  of  action  impad  antitrust 
compliance  and  antitrust  enforcement 
in  the  United  States  and  in  fweign 
countries?  How  do  private  rights  and 
available  remedies  in  the  United  Sutes 
compare  with  those  in  other 
jurisdictions?  What  are  the  causes  of 
this  disparity?  What  other  jurisdictions 


have  active  private  antitrust  ban?  What 
propels  (or  inhibits)  private  actions  in 
these  jurisdictions  as  compared  with  the 
United  States?  Should  there  be  changes 
in  the  U.S.  laws  or  elsew^iere— why,  and 
how  might  these  be  accomplished? 

8.  Exchange  of  Confidential 
Information — Business  Perspective.  This 
paper  will  provide  the  business 
perepective  on  cooperative  antitrust 
enforcement  and  associated  concerns 
regarding  the  exchange  of  confidential 
business  information  between  the  U.S. 
and  foreign  antitrust  authorities  for  use 
in  their  respective  antitrust  enforcement 
activities.  Provide  spedfic  examples  of 
inddents  that  have  given  rise  to  such 
concerns  and  the  laws  or  practices 
underlying  such  inddents.  Include  any 
differences  in  concerns,  if  any.  that  exist 
when  the  information  is  exchanged  for 
use  in  a  dvil  or.  separately,  in  a 
criminal  matter. 

Exchange  of  Confidential  Information — 
Civil  Enforcement  Matters 

The  United  States  is  authorized  under 
the  International  Antitrust  Enforcement 
Assistance  Ad  of  1994  (lAEAA)  to 
negotiate  agreements  with  foreign 
jurisdictions  under  which  U.S.  antitrust 
authorities  who  are  engaged  in  a  dvil 
investigation  may  request  that  the 
foreign  authority  provide  confidential 
information  from  its  files  to  the  United 
States  or  that  the  foreign  authority 
retrieve  confidential  information  to 
assist  the  United  States  in  its 
investigation.  The  lAEAA  permite  U.S. 
antitrust  authorities,  with  certain 
assurances,  to  provide  redprocal 
assistance  to  the  foreign  authority  with 
which  it  has  a  mutual  assistance 
agreement  (excepting  confidential 
information  obtained  in  connection 
with  a  Hart-Scott-Rodino  premeigOT 
notification).  Fiuther.  the  lAEAA 
requires  that  a  foreign  authority  must 
accord  confidential  information 
furnished  to  it  by  U.S.  antitrust 
authorities  with  the  same  degree  of 
confidentiality  protection  as  the 
information  would  receive  in  the  United 
States,  induding  downstream 
omfidentiality.  The  United  States  and 
Australia  have  reoentiy  negotiated  a 
bilateral  accord  that  is  awaiting  final 
approval.  This  paper  (or  papera)  could 
consider  the  foUowing. 

9.  In  what  other  jurisdictions  are 
authorities  eligible  to  enter  into 
confidential  iniormation  sharing 
agreements?  With  the  goal  of  enhanced 
enforoement  cooperation  in  mind, 
should  the  United  States  encourage 
antitrust  authorities  in  other 
jurisdictions  to  obtain  authority  like  that 
in  the  United  Sutes  which  enables  the 
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exchange  and  protection  of  confidential 
information?  If  so.  how?  If  not,  why  not? 

10.  What  form  of  agreement(s)  would 
best  achieve  the  goal  of  enhanced 
enforcement  cooperation?  Should  such 
agreements  be  negotiated  on  a  bilateral 
or  another  basis? 
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Exchange  of  Confidential  Information — 
Criminal  Enforcement  Matters 

The  United  States  is  party  to  19 
bilateral  mutual  assistance  treaties  in 
criminal  matters  (MLATs),  under  which 
it  can  request  assistance  in  obtaining 
information,  including  confidential 
information,  from  its  MLAT  partners  for 
use  in  U.S.  criminal  antitrust 
enforcement  investigations  and 
litigation.  This  paper  (or  papers)  could 
consider  the  following. 

11.  What  has  been  Uie  United  States' 
experience  in  seeking  assistance  for 
criminal  antitrust  matters  under  its 
MLATs?  For  those  jurisdictions  that  are 
party  to  bilateral  antitrust  agreements 
with  the  United  States  but  not  to 
MLATs,  is  there  any  meaningful 
dinierence  in  the  assistance  that  can  be 
provided?  With  the  goal  of  enhanced 
cooperation  in  mind,  how  might  the 
United  States  encourage  antitrust 
authorities  in  other  jurisdictions  to' 
change  restrictions  in  their  laws  so  that 
existing  (or  future)  MLATs  with  such 
countries  may  extend  to  antitrust 
matters? 

12.  The  United  States  also  encounters 
obstacles  when  seeking  extradition  from 
abroad  of  defendants  to  U.S.  antitrust 
actions.  In  what  way  can  the  United 
States  encourage  foreign  countries  to 
lower  their  barriers  to  providing  the 
United  States  with  extradition 
assistance  in  antitrust  matters?  Provide 
examples  and  an  analysis  of  successes 
or  frustrations  in  U.S.  efforts  to  seek 
extradition  assistance  from  abroad  in 
connection  with  a  U.S.  criminal 
antitrust  matter. 

Transnational  Cartels 

The  topics  below  are  intended  to  be 
addressed  in  separate  essays. 

13.  This  paper  should  consider  the 
incidence  of  transnational  cartels.  What 
does  the  empirical  evidence  suggest  is 
the  impact  that  transnational  cartels 
have  on  the  United  States'  economy  and 
on  U.S.  business  interests?  This  paper 
should  also  compare  the  nature  and 
effioct  of  transnational  cartels  and  of 
cartel  enforcement  in  the  U.S.  today 
writh  earlier  periods.  This  paper  might 
also  explore  whether  the  structure  of 
international  markets  has  changed  so 
that  international  cartels  are  more  likely 
to  be  detected  now  than  in  earUer 
periods.  Finally,  this  paper  should 
assess  what  recent  evidence  suggests 


about  the  relative  economic 
significance,  in  terms  of  cartel  structure 
and  welfare  losses,  of  transnational 
versus  domestic  cartel  arraneements. 

14.  Is  there  any  evidence  that  weak 
antitrust  or  competition  policy 
enforcement  is  producing  environments 
that  are  home  to  international  cartels? 
Are  there  global  markets  or  market 
structures  that  are  likely  to  foster  cartel 
arrangements?  Or  more  generally,  are 
there  market  or  structural  factors  that 
can  be  identified  as  associated  with 
domestic  or  international  cartel 
formation  and  operations,  and  are  there 
any  differences  between  the  two? 

15.  Hard  Core  Cartels.  This  paper  will 
comment  on  whether  it  is  necessary  or 
useful  to  have  a  common  international 
understanding  about  what  constitutes  a 
"hard  core  cartel",  both  domestically 
and  internationally,  and  on  how  the 
term  should  be  defined.  This  paper 
would  consider  the  potential  for 
cooperation  under  existing  bilateral  or 
international  instruments  (e.g.,  bilateral 
accords  and  OECD  Recommendations, 
among  others),  and  assess  next  steps 
under  these  agreements.  Further,  this 
paper  would  make  suggestions  for 
enhanced  enforcement  cooperation 
between  the  United  States  and  foreign 
jurisdictions  in  enforcement  efforts 
against  hard  core  cartels.  These 
suggestions  would  include 
recommendations  for  positive 
incentives  the  United  States  might  offer 
to  foreign  jurisdictions  as 
encouragement  for  them  to  alert  the. 
United  States  to  hard  core  cartel 
activities  that  are  affecting  the  United 
States. 

Please  send  written  replies  to:  ICPAC, 
U.S.  Department  of  Justice,  Antitrust 
Division— Rm.  10011,  601  D  Street. 
N.W.,  Washington,  DC  20530,  Facsimile: 
(202)  514-4508,  Electronic  Mail: 
icpac.ati^  sdoj.gov. 
Merit  E.  Jaoow. 

Executive  Director,  International  Competition 

Policy  Advisory  Cpmmittee. 

[PR  Doc.  9»-28547  Filed  10-26-98;  8:45  am] 
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DEPARTMENT  OF  JUSTICE 
Federal  Bureau  of  Investigation 

DNA  Advisory  Board  MaeOng 

Pursuant  to  the  provisions  of  the 
Federal  Advisory  Committee  Act.  notice 
is  hereby  given  that  the  DNA  Advisory 
Board  (DAB)  will  meet  on  November  18. 
1998,  from  10:00  am  until  4:00  pm  at 
The  Double  Tree  Hotel,  300  Army  Navy 
Drive,  Arlington,  Vir<ginia,  22202.  All 
attendees  will  be  admitted  only  after 


displaying  personal  identification 
which  bevs  a  photograph  of  the 
attendee. 

The  DAB's  scope  of  authority  is:  To 
develop,  and  if  appropriate,  periodically 
revise,  recommended  standards  for 
qiiality  assurance  to  the  Director  of  the 
FBI,  including  standards  for  testing  the 
proficiency  of  forensic  laboratories,  and 
forensic  analysts,  in  conducting  analysis 
of  DNA:  To  recommend  standards  to  the 
Director  of  the  FBI  which  specify 
criteria  for  quality  assurance  and 
proficiency  tests  to  be  applied  to  the 
various  types  of  DNA  analysis  used  by 
forensic  laboratories,  including 
statistical  and  population  genetics 
issues  affecting  the  evaluation  of  the 
frequency  of  occurrence  of  DNA  profiles 
calculated  fitim  pertinent  population 
databa8e(s);  To  recommend  standards 
for  acceptance  of  DNA  profiles  in  the 
FBI's  Combined  DNA  Index  System 
(CODIS)  which  take  accoimt  of  relevant 
privacy,  law  enforcement  and  technical 
issues:  and.  To  make  recommendations 
for  a  system  for  grading  proficiency 
testing  performance  to  determine 
whether  a  laboratory  is  performing 
acceptably. 

The  topics  to  be  discussed  at  this 
meeting  include:  a  review  of  minutes 
fit>m  the  July  16, 1998.  meeting: 
introduction  of  the  newly  appointed 
Board  Chairman,  voting  on  the  DRAFT 
Quality  Assurance  Standards  for 
Convicted  Offender  DNA  Databasing 
Laboratories:  update  on  the  waiver 
process  for  technical  manager  or  leader 
discussion  of  certification:  and  a 
discussion  of  topics  for  the  next  DNA 
Advisory  Board  meeting. 

The  meeting  is  open  to  the  public  on 
a  first-come,  first  seated  basis.  Anyone 
wishing  to  address  the  DAB  must  notify 
the  Designated  Federal  Employee  (DFE) 
in  writing  at  least  twenty-four  hours 
before  the  DAB  meets.  TTie  notification 
must  include  the  requestor's  name, 
organizational  affiliation,  a  short 
statement  describing  the  topic  to  be 
addressed,  and  the  amount  of  time 
requested.  Oral  statements  to  the  DAB 
will  be  limited  to  five  minutes  and 
limited  to  subject  matter  directly  related 
to  the  DAB'S  agenda,  unless  otherwise 
permitted  by  the  Chairman. 

Any  memoer  of  the  public  may  file  a 
written  statement  for  Uie  record 
concerning  the  DAB  and  its  work  before 
or  after  the  meeting.  Written  statements 
for  the  record  will  be  furnished  to  each 
DAB  member  for  their  consideration 
and  will  be  included  in  the  official 
minutes  of  a  DAB  meeting.  Written 
statements  must  be  type-writ*en  on  ^W 
X  11"  xerographic  weight  paper,  one 
side  only,  and  bound  only  by  a  paper 
clip  (not  stapled).  All  pages  must  be 


numbered.  Statements  should  include 
the  Name,  Organizational  Affiliation. 
Address,  and  Telephone  number  of  the 
author(s).  Written  statements  for  the 
record  will  be  included  in  minutes  of 
the  meeting  immediately  following  the 
receipt  of  the  written  statement,  imless 
the  statement  is  received  within  three 
weeks  of  the  meeting.  Under  this 
dicimistance.  the  written  statement  will 
be  included  with  the  minutes  of  the 
following  meeting.  Written  statements 
for  the  record  should  be  submitted  to 
the  DFE. 

Inquiries  may  be  addressed  to  the 
DFE.  Dr.  Dwight  E.  Adams,  Chief. 
Scientific  Analysis  Section.  Laboratory 
Division— Room  3266.  Federal  Bureau 
of  Investigation.  935  Pennsylvania 
Avenue.  N.W.,  Washington.  DC  20535- 
0001.  (202)  324-4416,  FAX  (202)  324- 
1462. 

Dated:  October  21, 1998. 
Dwi§^E>  AdaMS. 

Chief,  Scientific  Analysis  Section  Federal 
Bureau  of  Investigation. 
[PR  Doc  98-28758  Filed  10-26-98;  8:45  ami 


DEPARTMEMT  OF  LABOR 

Emptoymam  and  Training 
Admlnistralion 

Job  Training  Partnarship  Act  Native 
Amarlean  Employmant  and  Training 

Council 

AOBICV:  Employment  and  Training 

Administratian.  Labor. 

/action:  Notice  of  meeting.    

summary:  Pursuant  to  secticm  10(a)(2)  of 
the  Federal  Advismy  Committee  Act 
(Pub.  L.  92-463).  as  amended,  and 
section  401(k)(l)  of  the  Job  Training 
Partnership  Act.  as  amended  (29  U.S.C 
1671(kMl)l.  notice  is  hereby  given  of  a 
meeting  of  the  Native  American 
Employment  and  Training  Council. 
TME  AND  DATC:  The  meeting  will  begin 
at  9H)0  ajn.  EST  on  Thursday. 
November  12, 1998.  and  continue  until 
5:00  p.m.  EST  that  day.  The  meeting 
will  reconvene  at  9:00  a jn.  EST  on 
Friday.  November  13. 1998.  and  adjourn 
at  4KN)  pjn.  EST  on  that  day.  The  period 
from  3KK>  pjn.  to  5KM  p.m.  EST  oo 
November  12  will  be  resarved  for 
participation  and  presentation  by 
members  of  the  public 
place:  Rooms  S-4215  A.  B.  ft  C  of  the 
Fiances  Peridns  Building.  U.S. 
Department  of  Labor.  200  Constitution 
Avenue,  NW.  Washington.  DC  20210. 
STATUS:  The  meeting  will  be  open  to  the 
public. 


MATTERS  TO  BE  00N8I0ERED:  The  agenda 
will  focus  on  the  following  topics:  (1) 
status  of  the  Program  Year  1998 
Partnership  Plan:  (2)  progress  of  the 
evaluation  of  the  section  401  program; 
(3)  progress  of  the  performance 
measures/standards  workgroup:  (4) 
status  of  technical  assistance  and 
training  provision  for  Program  Year 
1998  and  1999;  (5)  status  of  FY  1999 
Indian  and  Native  American  Welfare-to- 
WoriL  program  implementation:  and  (6) 
status  of  pending  implementation  of  the 
Workforce  Investment  Act.  including  a 
report  on  the  prog;ress  of  the  Regulations 
Wo^  Group. 

FOR  FURTHER  MFORMATKM  CONTACT:  Ms. 
Anna  W.  Goddard.  Director.  Office  of 
National  Programs.  Employment  and 
Training  Administration,  U.S. 
Depaitmoit  of  Labor,  Room  N-4641. 
200  Constitution  Avenue,  NW, 
Washington,  DC  20210.  Telephone: 
(202)  219-5500  ext  122  (VOICE)  or  (202) 
326-2577  (TDD)  (these  are  not  toll-free 
nimibers). 

Signed  at  Washington,  DC  this  21tt  day  of 
October,  1996. 
Anna  W.  Geddaid, 
Director,  Office  of  National  Prog^aira. 
(PR  Doc  98-28750  Filed  10-26-98;  8:45  am] 
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NATIONAL  FOUNDATION  FOR  THE 
ARTS  AND  HUMANITIES 

Instltula  of  Museum  and  LMrary 
Sarvioaa.  Oflloa  of  Ubrary  Sarvteas: 
Submlaaion  for  OMB  Review, 
Comment  Requaat;  Stale  Qrania 
Annual  Report 

AQENCV:  Institute  of  Museum  and 
Library  Services.  NFAH. 
ACTION:  Notice. 


r:  The  Institute  of  Museum 

Services  has  submitted  the  following 
public  information  request  to  the  Office 
of  Management  and  Budget  far  review 
and  approval  in  accordance  with  the 
Pape^rariL  Reduction  Act  of  1995  (P.L. 
104-13. 44  U.S.C  Chapter  35) 
Currendy.  the  Institute  of  Museum  and 
Library  Services  is  soliciting  comment 
concerning  a  new  collection  entitled. 
State  (kants  Annual  Report.  A  copy  of 
this  proposed  fann.  witti  appUcable 
supporting  documentatirai.  may  be 
obtained  by  calling  the  Institute  of 
Museum  and  Library  Services.  Director 
of  State  Program.  Director.  Jane  Heiser 
(202)  606-5395.  Individuals  «dio  use  a 
teleoommunications  device  for  the  deaf 
CTTY/TDD)  may  call  (202)  606-8636. 

Commoits  should  be  sent  to  Office  of 
InfonnatioQ  and  Regulatory  AfEaii*. 


Attn.:  OMB  Desk  Officer  for  Education, 
Office  of  Management  and  Budget. 
Room  10235.  Washington,  DC  20503 
(202)  395-7316).  by  Mardi  27. 1998. 

The  OMB  is  particularly  interested  in 
comments  which: 

•  Evaluate  whether  the  proposed 

collection  of  information  is  necessary 
lot  the  proper  performance  of  the 
functions  of  the  agency,  including 
v^ether  the  information  will  have 

practical  utility: 

•  Evaluate  the  accuracy  of  the 

agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

•  Enhance  the  quality.  utiUty,  and 

clarity  of  the  information  to  be 
collected;  and 

•  Minimize  the  burden  of  the 
coUecd(»  of  information  on  those  w^o  . 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  ether 
technological  collection  techniques  or 
other  frvms  of  information  tedmology, 
e.g..  permitting  electronic  submission  of 
responses. 

BocJtground:  Public  Law  104-208 
enacted  on  September  30, 1996  contains 
the  Library  Services  and  Tedmology 
Act.  a  reauthorization  and  refricusing  of 
federal  library  programs.  This 
'    legidation  provides  that  [The  State  plan 
shall]  provide  assurances  satisfactory  to 
the  Director  that  such  agency  will  make 
such  reports,  in  sudi  frxm  and 
containing  such  informaticMi.  as  the 
Director  may  reasonably  require  to  cany 
out  thjg  subchapter  and  to  (ktomine  the 
extent  to  whidi  fund  provided  imder 
thi«  subchapter  have  been  effective  in 
carrying  out  the  purposes  of  this 
subchapter.  The  Act  describes  the 
following  purposes. 

•  establish  or  enhance  electronic 

-    linkages  among  or  between  libraries 
electronically  link  libraries  with 
educational,  social  or  informaticm 
services;  assist  libraries  in  accessing 
informatioa  throogh  electronic 

networics;  

•  encourage  libraries  in  different 

areas,  and  encourage  different  types  of 
libraries,  to  establish  consortia  and 
share  resources;  or 

•  pay  costs  for  libraries  to  eoquire  or 

share  cmnputer  systems  and 
telerommunifT*^""*  tedmologies;  and 

•  target  library  and  information 
services  to  posons  having  difficulty 
iiaifig  a  library  and  to  undeiaerved 
urban  and  rural  communities,  including 
diildrai  (from  birth  througb  ag"  17) 
from  families  and  incomes  below  the 
powty  line  (as  defined  by  the  Office  of 
Management  and  Budget  and  revised 
annually  in  eooordanoe  with  sectirai 
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673(2)  applicable  to  family  size 
involved. 

Type  of  Review:  New  collection. 

Agency:  Institute  of  Museum  and 
Library  Services. 

Title:  State  Grant  Annual  Report. 

OMB  Number:  N/A 

Affected  Publics:  States  and  entities. 

Total  Respondents:  59. 

Frequency:  annually. 

Total  Responses:  59. 

Average  Time  per  Response:  2  hours. 

Estimated  Total  Burden  Hours:  118. 

Total  Burden  Cost  (capital/startup): 
SO. 

Total  Burden  Cost  (operating/ 
maintenance):  $0. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mamie  Bittner.  Director  Public  and 
Legislative  Affairs,  Institute  of  Museum 
and  Library  Services,  1100  Peimsylvania 
Ave.  IMW..  Washington,  DC  20506. 

Dited:  October  21. 199S. 
Mamie  BUtaar, 

Director  Public  and  Legislative  Affairs. 
(FR  Doc.  98-28656  Filed  10-26-98;  8:45  am] 
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NUCLEAR  REGULATORY 
COMMTOSION 

[Doctot  No*.  SO-417  and  ao-Siq 

Baltlmor*  Qm  and  El«ctr1c  Co..  Nolle* 
of  ConaMoration  of  iMuanco  of 
Amondmont  to  Facility  Operating 
Lkanaa.  Propoaad  No  Significant 
Hazarda  Conaldaratlon  Daiannlnation. 
and  Opportunity  for  a  Hearing 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  amendment 
to  Facility  Operating  License  Nos.  DPR- 
53  and  DPR-69  issued  to  Baltimore  Gas 
and  Electric  Company  (the  licensee)  for 
operation  of  the  Calvert  Cliffs  Nuclear 
Power  Plant.  Unit  Nos.  1  and  2  located 
in  Calvert  County,  Maryland. 

The  proposed  amendment  revises 
Technical  Specification  (TS)  3.3.1, 
"Reactor  Protective  System  (RPS) 
Instrumentation — Operating,"  and  TS 
3.3.2.  "Reactor  Protective  System  (RPS) 
Instrumentation — Shutdown."  to  clarify 
an  inconsistency  between  the  TS 
wording  and  the  design  bases  as 
described  in  the  TS  Bases  and  the 
Updated  Final  Safety  Analysis  Report 
(UFSAR).  Specifically,  the  proposed 
change  replaces  the  oi>erating  bypass 
input  process  vanable,  Thermal  Power, 
in  Footnotes  (a),  (b),  and  (d)  of  Table 
3.3.1-1  and  in  the  Note  to  Limiting 
Condition  for  Operation  (LCO)  3.3.2 
vrith  Nuclear  Instrument  (NI)  Power.  In 
addition,  it  clarifies  Footnote  (e)  of 
Table  3.3.1-1  by  indicating  the  input 


process  variable  as  "NUCLEAR 
INSTRUMENT  POWER."  Footnotes  (a), 
(b).  (d).  (e),  and  the  LCO  Note  describe 
operating  bypasses  for  RPS  Trip 
Functions  Rate  of  Change  of  Power — 
High,  Reactor  Coolant  Flow— Low, 
Axial  Power  Distribution— High, 
Thermal  Margin/Low  Pressure, 
Asymmetric  Steam  Generator  Transient, 
and  Loss  of  Load. 

Before  issuance  of  the  proposed 
license  amendment,  the  Commission 
will  have  made  findings  required  by  the 
Atomic  Energy  Act  of  1954,  as  amended 
(the  Act)  and  the  Commission's 
regulations. 

The  Commission  has  made  a 
proposed  determination  that  the 
amendment  request  involves  no 
significant  hazards  consideration.  Under 
the  Commission's  regulations  in  10  CFR 
50.92,  this  means  that  operation  of  the 
facility  in  accordance  with  the  proposed 
amendment  would  not  (1)  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  acadent  previously 
evaluated:  or  (2)  create  the  possibility  of 
a  new  or  difierent  kind  of  accident  from 
any  accident  previously  evaluated;  or 
(3)  involve  a  significant  reduction  in  a 
margin  of  safety.  As  required  by  10  CFR 
50.91(a),  the  Ucensee  has  provided  its 
analysis  of  the  issue  of  no  significant 
hazards  consideration,  which  is 
presented  below: 

1.  Would  not  involve  a  significant  increase 
in  the  probability  or  consequences  of  an 
accident  previously  evaluated. 

The  proposed  change  to  Technical 
Speciflcations  3.3.1  and  3.3.2  does  not 
adversely  impact  structure,  system,  or 
component  design  or  operation  in  a  manner 
that  would  result  in  a  change  in  the 
frequency  of  occurrence  of  accident 
initiation.  The  reactor  trip  bypass  and 
automatic  enable  functions  are  not  accident 
initiators.  Consequently,  the  proposed 
Technical  Specification  change  will  not 
significantly  increase  the  probability  of 
accidents  previously  evaluated.  Clarifying 
the  input  process  variable  of  the  operating 
bypasses  and  automatic  bypass  removals  of 
the  affected  reactor  trips  does  not  alter  the 
setpoint  nor  the  manner  of  operation  of  the 
operating  bypasses  and  automatic  bypass 
removals. 

Therefore,  the  proposed  change  does  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

2.  Would  not  create  the  possibility  cl  a  i.cw 
or  different  type  of  accident  from  any 
arcident  previously  evaluated. 

No  new  or  different  accidents  result  from 
clarifying  the  input  process  variable  of  the 
operating  bypasses  and  automatic  bypass 
removals  of  the  affected  reactor  trips.  The 
results  of  previously  performed  accident 
analyses  remain  valid. 

Therefore,  the  proposed  change  does  not 
create  the  possibility  of  a  new  or  different 


type  of  accident  from  any  accident 
previously  evaluated. 

3.  Would  not  involve  a  significant 
reduction  in  a  margin  of  safety. 

The  proposed  change  does  not  alter  the 
setpoint  nor  the  manner  of  operation  of  the 
operating  bypasses  and  automatic  bypass 
removals  of  the  affectedjeactor  trips.  The 
change  merely  replaces  the  identification  of 
the  input  process  variable  with  the 
appropriate  identification  of  power. 

Therefore,  this  proposed  modification  does 
not  significantly  reduce  the  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and.  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.g2(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

The  Commission  is  seeking  public 
comments  on  this  proposed 
determination.  Any  comments  received 
within  30  days  after  the  date  of 
publication  of  this  notice  will  be 
considered  in  making  any  final 
determination. 

Normally,  the  Commission  will  not 
issue  the  amendment  until  the 
expiration  of  the  30-day  notice  period. 
However,  should  circumstances  change 
during  the  notice  period  such  that 
failure  to  act  in  a  timely  way  would 
result,  for  example,  in  derating  or 
shutdown  of  the  facility,  the 
Commission  may  issue  the  license 
amendment  before  the  expiration  of  the 
30-day  notice  period,  provided  that  its 
final  determination  is  that  the 
amendment  involves  no  significant 
hazards  consideration.  The  final 
determination  will  consider  all  public 
and  State  comments  received.  Should 
the  Commission  take  this  action,  it  will 
publish  in  the  Federal  Register  a  notice 
of  issuance  and  provide  for  opportunity 
for  a  hearing  after  issuance.  The 
Commission  expects  that  the  need  to 
take  this  action  will  occur  very 
infrequently. 

Written  comments  may  be  submitted 
by  mail  to  the  Chief.  Rules  and 
Directives  Branch,  Division  of 
Administrative  Services,  Office  of 
Administration.  U.S.  Nuclear  Regulatory 
Commission,  Washington,  EX^  20555- 
0001.  and  should  cite  the  publication 
dcte  and  page  number  of  this  Federal 
Remitter  notice.  Written  comments  may 
also  be  delivered  to  Room  6D59,  Two 
White  Flint  North,  11545  Rockville 
Pike.  Rockville.  Maryland,  from  7:30 
a.m.  to  4:15  p.m.  Federal  workdays. 
Copies  of  written  comments  received 
may  be  examined  at  the  NRC  PubUc 
Document  Room,  the  Gelman  Building. 
2120  L  Street.  NW..  Washington.  DC. 
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The  filing  of  requests  for  hearing  and 
petitions  far  leave  to  intervene  is 
discussed  below. 

By  November  27, 1998.  the  licensee 
may  file  a  request  for  a  hearing  with 
respect  to  ismisnce  of  the  amendment  to 
the  subject  facility  operating  license  and 
any  person  whose  interest  may  be 
afiscted  by  this  proceeding  and  who 
%vishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  request 
for  a  heering  and  a  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and  a 
petition  for  leave  to  intervene  shall  be 
filed  in  aocQcdanoe  writh  the 
CommissiaD's  "Rules  of  PrKtice  for 
Domestic  Licensing  Proceedings"  in  10 
CFR  Part  2.  Intersitod  persons  should 
consult  a  current  copy  of  10  CFR  2.714 
M^ch  is  available  at  the  Commission's 
Public  Document  Room,  the  Gelman 
Building,  2120  L  Street.  NW.. 
Washington.  DC.  and  at  the  local  public 
document  room  located  at  the  Calvert 
County  Library.  Prince  Frederick, 
Maryland  20678.  If  a  request  for  a 
hearing  or  petition  for  leave  to  intervene 
is  filed  by  the  above  date,  the 
Commission  or  an  Atomic  Safety  and 
Licensing  Board,  designated  by  the 
Commission  or  by  the  Chairman  of  the 
Atomic  Safety  and  Licensing  Board 
Panel,  will  nde  on  the  request  and/or 
petition:  and  the  Secretary  or  the 
designated  Atomic  Safety  and  Licensing 
Board  will  issue  a  notioe  of  hearing  or 
an  appropriate  order._ 
As  required  by  10  CFR  2.714.  a 

dtion  for  leave  to  intervoie  shall  set 
b  with  paiticidarity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  afiscted  by  the 
remilu  of  the  proceeding.  Tlie  petition 
should  speci&:ally  explain  the  reasons 
why  intervention  should  be  permitted 
witn  particular  reference  to  me 
following  fectors:  (1)  the  nature  of  the 
petitioner's  light  under  the  Act  to  be 
made  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  prooeeding;  and  (3)  the  possible 
efisct  of  any  ordw  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest  The  petition  diould 
also  identify  the  specific  aqwct(s)  of  die 
sub)ect  matter  of  ttM  proceeding  as  to 
which  petitiCHier  wishes  to  intervene. 
Any  persoo  i^io  has  filed  a  petitian  for 
leave  to  intSKvene  or  mdio  has  been 
admitted  as  a  pezty  may  ammd  the 
petitian  without  requesting  leeve  of  the 
Boerd  up  to  15  days  prior  to  the  first 
piebeering  oonfaienoe  sdwduled  in  the 
prooeediBg.  but  sudi  an  amended 
petition  must  satisfy  the  qiecificity 
rsquiienMnts  described  above. 

Not  latar  than  15  days  prior  to  the  first 
pnheering  confcranoe  scteduled  in  the 


proceeding,  a  petitioner  shall  file  a 
supplement  to  the  petition  to  intervene 
which  must  include  a  list  of  the 
contentions  whidi  are  sou^t  to  be 
Utigated  in  the  matter.  Each  contention 
must  consist  of  a  specific  statement  of 
the  issue  of  law  or  feet  to  be  raised  or 
controverted.  In  addition,  the  petitioner 
shall  provide  a  brief  e)q)lanation  of  the 
beses  of  the  contention  and  a  concise 
statement  of  the  alleged  fects  or  expert 
opinion  whidi  support  the  contuitian 
and  on  yMcb.  the  petitioner  intends  to 
rely  in  proving  the  contention  at  the 
hi«Bri"g  The  petitioner  must  also 
provide  referoices  to  those  mcific 
sources  and  documents  of  whidi  the 
petitioner  is  aware  and  cm  which  the 
petitioner  intends  to  rely  to  eetsblish 
those  fects  or  expert  opinion.  Petitioner 
must  provide  sufficient  informatian  to 
show  that  a  genuine  dispute  exists  with 
the  applicant  on  a  material  issue  of  law 
or  feet  Contentions  shall  be  limited  to 
matters  within  the  scope  of  the 
amendment  under  consideration.  The 
contention  must  be  cme  ydiich,  if 
proven,  would  entitle  the  petitioner  to 
leliel  A  petitioner  who  feils  to  fife  such 
a  supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
finiit«rion«  in  the  order  granting  leave  to 
intervene,  and  have  the  opp«tunity  to 
participate  fully  in  the  conduct  of  the 
hiring,  including  the  opportunity  to 
present  evidence  and  cross-examine 

witnesses. 
If  a  heeling  is  requested,  the 

Commission  will  ooake  a  final 
determination  on  the  issue  of  no 
«ionifir»nt  hwr*"^»  ctmsideration.  Ilie 
finiil  determinatian  will  serve  to  decide 
when  the  hearing  fe  held. 

If  the  final  detominaticm  is  that  the 
ywMwuiinmit  request  involves  no 
fflgpiH/^nt  haiards  consideration,  the 
Commission  may  issue  the  amwndment 
and  make  it  immadiatsfy  efiscdve, 
notwithstanding  the  request  far  a 
heering.  Any  heering  hdd  would  take 
place  after  issuanoe  of  die  aBMndaent 

If  the  final  determinatian  fe  dial  the 
amendment  request  involvee  a 
significant  haiards  oonsidaratian,  any 
heering  hdd  would  take  place  befare 
the  issuanoe  of  awf  anksn^hnent 

A  request  far  a  hearing  or  a  petitian 
far  leeve  to  intervene  must  be  filed  with 
the  Secrataiy  of  the  Conunissian.  U.S. 
Nudeer  RagubAosy  ConuBissian, 
Washii«tan,  DC  20555-0001,  Attention: 
RulemSingi  and  Adhidicatians  Staff,  or 
miy  be  deiiveied  to  die  Cnmmission's 
Public  Document  Room,  the  Gehnan 
BuiMii^  2120  L  Street,  NW., 


Washingtcm.  DC  by  the  above  date.  A 
copy  of  dM  pet^on  should  elso  be  esiit 
to  the  Office  of  dn  General  GounseL 
U.S.  Nudecr  Regulatory  riwimiesinn, 
Wariiiiqitan.  DC  20555-0001.  and  to  )ay 
E.  ^Uwrg,  Esquire.  Shaw.  Pittman.  Potts 
and  Tiowlxidge.  2300  N  Street  NW. 
Wariiingten.  D.C  20037.  attorney  for  the 
licensee. 

Nontimely  filings  of  petitions  for 
leeve  to  intervene,  amended  petitions, 
supi^emental  petitions  and/or  requests 
for  HtMriwg  will  not  be  entertained 
abaent  a  determination  by  the 
Conunissian.  the  preriding  officer  or  the 
presiding  Atomic  Safety  and  Licensing 
Board  that  the  petitian  and/or  request 
should  be  granted  besed  upon  a 
b<ij«nHfig  of  the  fectors  specified  in  10 
CFR  2.714(aKlKiHv)  and  2.714(d). 

For  further  detaife  %vith  respect  to  this 
action,  see  die  application  far 
amendmfflit  dated  October  16. 1998. 
which  is  available  far  public  inspection 
at  the  Commission's  Public  Document 
Room,  the  Gelman  Building.  2120  L 
Street  NW..  Washington.  DC.  and  at  the 
local  public  document  room  located  at 
the  Calvert  County  Library.  Prince 
FiBderick.  Maryland  20678. 

Dated  at  Rockville.  Maryland,  this  21st  day 
of  October  1098. 
For  the  Nuclear  Ragulatory  CcouninioQ. 

■  1       ■  ■  !■■  If   rw^^^^rfa^    ^p 
AHBWBBSb  W.  MMW^KmrnOk^  ^v., 

Pn^ectUanager.PniectDirectcntel-l. 

DMsioB  of  Reactor  Protects— tm.  Office  of 

SudearBeoaarRegakition. 
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The  U.S.  Nucfeer  Ragukiaty 


panted  the  request 
CoBipeny.  et  aL  (the  Ucenaae)  to 
wididnw  its  i4aixh  10, 1007. 
mphoedon  far  proposed  ineodmsnt  to 
Facility  Opersrdng  Lioanse  Nos.  DPR-«6 

and  NPF-73  far  dM  Beaver  Valley 
Power  Station,  Unit  Noa.  1  and  2. 
located  in  Beevar  County,  Fennsyhranie. 

The  propoeed  anMndmant  would 
have  mvised  die  fedUty  Technical 
&MdyBcB<ians  pertaining  to  rapair  of 

r  tubes  by  inslallatian  of 
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sleeves  utiliziiig  the  electrosleeving 
process  developed  by  Pramatome 
Technologies,  Inc 

The  Conunission  had  previously 
issued  a  Notice  of  Conaidenitian  of 
Issiisnoe  of  Amendment  published  in 
the  Federal  Kagislar  on  April  23, 1997 
(62  FR 19931).  Ho%vever.  by  letter  dated 
October  13. 1998.  the  licensee  withdrew 
the  proposed  change. 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  March  10. 1997,  and 
the  licensee's  letter  dated  October  13. 
1996.  which  wnthdrew  the  application 
for  license  amendment  The  aoove 
documents  are  available  for  public 
inspection  at  the  Commission's  Public 
Document  Room,  the  Gelman  Building, 
2120  L  Street.  NW.,  Wsshington.  DC. 
snd  at  the  local  public  document  room 
located  at  the  B.  F.  Jones  Memorial 
Library.  663  Franklin  Avenue. 
Aliquippa.  FA  15001. 

Detwl  ■!  Rockvilk.  Maryland,  this  21ft  day 
ofOcto)Mrl998. 

For  th«  Nuclear  Regulatory  Comminion. 

IS, 


Senior  Prof&ct  Manager.  Profect  Directorate 
1-2.  Divigion  of  Reactor  Pro/ecta—l/n.  Office 
ofNudear  Reactor  Regulation. 
IFR  Ooc  9S-28747  Filed  10-2»-98:  8:45  un| 
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[Docket  Nee.  80-316  and  80-3iq 

Indiana  Mtehlgan  Power  Company; 
Notfoa  of  Conaidaratlon  of  laauanca  of 
Amendment  to  FadHtyCpawUng 
Uoenae,  Propeeed  Mo  SlQnIflcant 
HaanlB  ConaMeradon  Oetermlnalion, 
and  Opportunity  for  a  Hearing 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  amendment 
to  Facility  Operating  License  No.  DFR- 
58  and  Facility  Operating  License  No. 
DPR-74  issued  to  Indiana  Michigan 
Power  Company  (the  licensee)  for 
operation  of  the  Donald  C.  Cook  Nuclear 
Power  Plant,  Units  1  and  2  located  in 
Berrien  County,  Michisan. 

The  proposed  amendment  would 
revise  Technical  Specification  Section 
3.4.1.3,  "Reactor  Coolant  System 
IRCS}— Shutdown,"  and  its  associated 
bases  to  provide  separate  requirements 
for  mode  4,  mode  5  with  the  loops 
filled,  and  mode  5  with  the  loops  not 
filled.  The  proposed  changes  would 
allow  the  steam  generators  to  be  used  to 
remove  heat  from  the  primary  coolant  in 
mode  5  ivith  the  loops  filled. 

Before  issuance  oi^the  proposed 
license  amendment,  the  Commission 


will  have  made  finHingn  required  by  the 
Atomic  Energy  Act  of  1954.  as  amended 
(the  Act)  and  the  Commission's 
regulations. 

The  Commission  has  made  a 
proposed  determination  that  the 
amendment  request  involves  no 
significant  hazards  consideration.  Under 
the  Commission's  regulations  in  10  CFR 
50.92,  this  means  that  operation  of  the 
focility  in  accordance  with  the  proposed 
amendment  would  not  (1)  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated:  or  (2)  create  the  possibility  of 
a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated;  or 
(3)  involve  a  significant  reduction  in  a 
margin  of  safety.  As  required  by  10  CFR 
50.gi(a),  the  licensee  has  provided  its 
anal)rsis  of  the  issue  of  no  significant 
hazards  consideration,  whicnis 
presented  below: 

Oiterionl 

Does  the  change  involve  a  significant 
increase  in  the  probability  or  consequences 
of  an  accident  previously  evaluated? 

The  proposed  changes  do  not.affect  any 
accident  initiators  or  precursors.  In  mode  4 
and  mode  5,  coolant  loofw  ore  required  to 
remove  decay  beat  and  to  mitigate  a  boron 
dilution  event.  The  proposed  changes  allow 
the  steam  generators  to  be  used  to  remove 
heat  in  mode  S  with  the  reactor  coolant  loops 
filled.  The  redundancy  requirements 
continue  to  be  met.  Allowing  an  additional 
heat  removal  source  increases  the  availability 
of  a  backup  source.  Increasing  the  required 
steam  generator  water  level  in  mode  4  when 
a  reactor  coolant  pump  and  associated  steam 
generator  are  used  is  considered 
conservative.  This  provides  reasonable 
assurance  that  decay  heat  can  be  removed  as 
required.  The  proposed  value  bounds  values 
previously  used  for  emergency  and  abnormal 
operations.  The  proposed  value  includes 
margin  for  instrument  uncertainties  and 
process  errors. 

There  are  no  significant  impacts  on  loss  of 
a  residual  heat  removal  [RHR]  system  loop. 
The  risk  associated  with  reduced  RHR 
inventory  is  minimized  by  ensuring  that 
adequate  heat  removal  capability  is  available 
and  by  implementing  commitments  mode  in 
response  to  NRC  Generic  Letter  88-17,  "Loss 
of  Decay  Heat  Removal,"  and  Generic  Letter 
87-12,  "Loss  of  RHR  While  RCS  Partially 
Filled." 

The  proposed  changes  do  not  impact  the 
ability  of  the  low  temperature  overpressure 
protection  (LTOP)  system  to  protect  the  RCS 
from  overpressure  transients.  A  review 
determined  that  the  proposed  changes  do  not 
impact  the  Licensee's  previous  commitments 
regarding  LTOP.  The  proposed  changes  for 
mode  S  do  not  affect  the  ability  of  the  LTOP 
devices  to  limit  pressure  in  the  RCS.  Two 
events  that  would  cause  a  transient  are 
startup  of  an  idle  reactor  coolant  pump  with 
secondary  water  temperature  of  the  steam 
generator  less  than  or  equal  to  SO'F  above  the 
Res  cold  leg  temperature,  or  the  start  of  a 
charging  pump  and  its  injection  into  a  water 


solid  RCS.  The  first  event  is  addressed  by 
limitations  in  notes  to  the  mode  5  T/S.  The 
second  event  is  precluded  by  T/S  3.1.2.3.  The 
proposed  chanass  do  not  introduce  any  new 
events  that  could  cause  a  pressure  transient 
Therefore,  the  LTOP  system  continues  to 
serve  its  function. 

The  proposed  changes  have  no  impact  on 
the  ability  to  mitigate  the  postulated 
accidents.  A  review  of  the  accident  analyses 
determined  that  they  remain  bounding.  The 
proposed  changes  provide  assurance  that 
decay  heat  is  removed  as  designed  and  that 
redundancy  is  maintained.  Therefore,  it  was 
concluded  that  there  is  no  effect  on  the  types 
or  increase  in  the  amounts  of  any  effluent 
tiut  may  be  released  ofCiite.  It  was  also 
concluded  that  the  consequences  of  an 
accident  are  unchanged. 

Therefore,  this  proposed  amendment  does 
not  involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 


CriterioaZ 

Does  the  change  create  the  possibility  of  a 
new  or  different  lund  of  accident  from  any 
accident  [deviously  evaluated? 

The  proposed  chonges  do  not  affect  the 
design  or  operation  of  any  system,  structure, 
or  component  in  the  plant.  The  steam 
generators  are  designed  to  transfer  heat  from 
the  primary  coolant  to  the  secondary  coolant 
Using  them  as  an  alternate  heat  sink  in  mode 
5  with  the  reactor  coolant  loops  filled  is 
consistent  with  this  design.  There  are  no 
changes  to  parameters  governing  plant 
operation. and  no  new  or  different  type  of 
equipment  will  be  installed.  Therefore,  it  was 
concluded  that  the  proposed  clianges  do  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  frx>m  any  previously 
evaluated. 

CriteriooS 

Does  the  change  involve  a  significant 
reduction  in  a  margin  of  safety? 

The  proposed  changes  do  not  introduce 
new  equipment,  equipment  modifications,  or 
new  or  different  modes  of  plant  operation. 
These  changes  do  not  affect  the  operational 
characteristics  of  any  equipment  or  systems. 
Increasing  the  required  steam  generator  water 
level  in  mode  4  increases  the  amount  of  heat 
that  can  be  removed  from  the  primary 
coolants.  Allowing  an  alternate  heat  removal 
source  in  mode  5  with  the  loops  filled 
increases  margin  by  cooling  the  primary  via 
a  passive  system  (natural  circulation). 
Therefore,  it  was  concluded  that  no 
reduction  in  the  margin  of  safety  will  occur 
as  a  result. 

Therefore,  these  changes  do  not  involve  a 
significant  reduction  in  the  maigin  of  safety. 

Conclusion 

In  summary,  based  upton  the  above 
evaluation,  the  Licensee  has  concluded  that 
these  changes  involve  no  significant  hazards 
consideration. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and.  l>ased  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendment  request 
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involves  no  significant  hazards 
consideratifHi. 

The  Commission  is  seeking  public 
comments  on  this  proposed 
determination.  Any  comments  received 
%vithin  30  days  aftv  the  date  of 
publication  of  this  notice  wrill  be 
consideied  in  making  any  final 
detennination. 

Normally,  the  Commission  will  not 
issue  the  fmmnimwnt  until  the 
expiration  of  the  30Hiay  notice  period. 
However,  ffh""^'^  drcumslanoes  diange 
during  tfa«  notice  period  such  that 
failure  to  act  in  a  timely  way  would 
result,  for  example,  in  denting  or 
shutdown  of  the  fodlity.  the 
Commission  may  issue  the  license 
amendment  before  the  expiration  of  the 
30-day  notice  period,  provided  that  its 
ftnal  detennination  is  that  the 
amendment  involves  no  significant 
hazards  ctmsideration.  The  final 
determination  will  ocmsider  all  public 
and  State  comments  received.  Should 
the  Commissicm  take  this  action,  it  will 
publish  in  the  Fedsad  luftistsi  anotice 
of  issuance  and  psovide  for  raportmnty 
for  a  hearing  aftv  issuance,  "nks 
f-nin»«i<««fam  expects  that  the  need  to 
take  tlds  action  %nll  occur  very 
infrequentiy. 

Written  comments  msy  be  submitted 
by  mail  to  the  Chief,  Rules  and 
Directives  Branch.  Division  of 
Administrative  Services.  OCBce  of 
Administration,  U.S.  Nuclear  Regulatory 
CcHnmission,  Washington..  DC  20555- 
0001.  and  should  dte  the  publication 
date  and  page  number  of  this  Fadaral 
Sagislsr  notice.  Written  commoits  may 
also  be  delivered  to  Room  6D69.  Two 
White  Flint  Nortii.  11545  Rodndlle 
Pike.  Rockville.  Kfaryland.  from  7:30 
a.m.  to  4:15  p.m.  Federal  workdays. 
Copies  of  written  comments  received 
may  be  examined  at  the  NRC  Public 
Document  Room,  the  Gelman  Building. 
2120  L  Street.  NW..  Washiiu[ton.  DC. 

The  filing  of  requests  for  hearing  and 
petitions  for  leave  to  intervene  is 
discussed  bdow. 

By  November  27. 1998.  the  licensee 
may  file  a  request  for  a  hearing  with 
respect  to  issuance  of  the  amendment  to 
the  subject  facility  operating  license  and 
any  person  vrhoae  interest  may  be 
affected  by  diis  proceeding  and  who 
wishes  to  psrticipate  as  a  party  in  the 
proceeding  must  file  s  written  request 
for  a  h<wri"B  snd  a  petition  for  leave  to 
intervene.  Requests  for  s  hearing  and  a 

Sftiti(m  for  leave  to  intervene  shall  be 
ed  in  aoconlance  writh  the 
Commission's  "Rules  of  Prsctioe  for 
DcHnestic  I.ir««"«w8  Proceedings"  in  10 
CFR  Psit  2.  baterested  persons  should 
consult  a  current  copy  of  10  CFR  2.714 
wdiich  is  svailabls  at  the  Commission's 


Public  Document  Room,  the  Gelman 
Building.  2120  L  Street.  NW.. 
Washington.  DC.  and  at  the  local  public 
document  room  located  at  the  Maud 
Preston  Palenske  Memorial  Library.  500 
Market  Street.  St  foeeph.  MI  49085.  If 
a  request  for  a  betting  or  petition  for 
leave  to  intervene  is  filed  by  the  above 
date,  the  fVMifwiMiflw  or  an  Atomic 
Safety  and  Licensing  Board,  designated 
by  tlM  Conunission  or  by  the  Chairman 
of  the  Atnnic  Safety  and  licensing 
Board  Panel,  will  rule  on  the  request 
snd/or  petition;  snd  the  Secretaiy  or  the 
designated  Atomic  Safety  and  Licensing 
Board  will  issue  s  notice  of  hearing  or 

an  apprc^Hiate  order. 

As  required  by  10  CFR  2.714,  a 

dtion  for  leave  to  intervene  shall  set 
k  %vith  psrticulsrity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  tiiat  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  spedficslly  e]q>lain  the  reasons 
why  intervention  should  be  permitted 
with  psrticular  reference  to  me 
following  factors:  (1)  the  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  psrty  to  the  proceeding:  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  otfier  interest  in 
the  proceeding;  and  (3)  the  poeaibfe 
effect  of  any  arder  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest  The  petition  should 
also  identify  the  necific  aspecKs)  of  the 
subject  matter  of  tiie  proceMiing  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  «du>  hu  been 
admitted  aa  a  party  may  amend  the 
petition  without  requesting  leeve  of  the 
Bosrd  up  to  15  days  prior  to  the  first 
prehesring  confennoe  scheduled  in  the 
proceeding,  but  such  sn  amended 
petition  must  satisfy  the  specificity 
requirements  deso^ied  shove. 

Not  later  than  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  s  petitioner  shall  file  a 
supplement  to  the  petition  to  intervene 
which  must  include  a  list  of  the 
contentions  vdiidi  sre  sou^it  to  be 
litigated  in  the  matter.  Eadi  contention 
must  consist  of  s  specific  statement  of 
the  issue  of  law  or  fact  to  be  raised  or 
controverted.  In  additicm.  the  petitioner 
shall  provide  a  Mef  explanation  of  the 
bases  of  the  oontenti<»  and  a  concise 
statement  of  the  alleged  facts  or  ejqpert 
opinion  which  support  the  cmtention 
snd  on  which  the  petitions  intends  to 
rely  in  proving  the  ocmtention  at  the 
hearing.  The  petitioner  must  also 
provide  references  to  those  npecific 
sources  and  documents  of  whidi  the 
petitioner  is  swan  and  on  which  the 
petitioner  intends  to  rely  to  establish 
those  facts  or  expert  opinion.  Petitioner 


must  provide  sufficient  information  to 
show  that  a  gwnnino  diqntts  exists  with 
the  applicant  <m  a  material  issue  of  Isw 
or  fact  Cfffliiti»nt^""«  shall  be  limited  to 
nuttan  writhin  the  scope  of  the 
amendment  imder  Luniidsration  llie 
contentitm  must  be  one  wfaidi.  if 
proven,  would  entitle  tiie  petitioner  to 
relief.  A  petitioner  «^  fails  to  file  sudi 
s  supplement  whidi  satisfies  tiiese 
requirements  with  rsqiect  to  at  leest  ( 
contention  wrill  not  be  pennittad  to 
participate  as  a  party. 

Those  pennitted  to  intervene  I 
parties  to  the  proceeding,  subject  to  sny 
fimifHn«i«  ill  thm  iwAmr  gMHting  Iwew  to 

intsivme.  snd  have  the  opportunitv  to 
participstefulfy  in  the  conduct  of  me 
hiartng,  including  the  opportunity  to 
preaent  evidence  and  ( 


If  a  heering  is  requested,  the 
Commisstan  will  make  a  final 
detemiinatian  on  tin  issue  of  no 
significant  hazards  consideration.  The 
final  determination  will  serve  to  dacids 
whan  the  heering  is  hdd. 

If  the  final  dstemiBatian  ia  that  the 
amandmant  request  involves  no 
stgnificsnt  hazards  oonskksstaon.  the 
Commissian  may  issus  the  amandmant 
and  make  it  immedietafy  eSsctive, 
notwithstanding  die  request  for  s 
hearing.  Any  heering  held  would  take 
place  after  issusnre  of  the  amendment 

If  the  final  detennination  is  thst  tlie 
amendment  request  involves  a 
aignifimnt  hazards  consideration,  sny 
hearing  held  %vquld  taka  place  before 
the  iffw""*  of  any  amendment. 

A  request  for  s  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission.  UJ&. 
Nuclear  Reguhrtoty  Comniissinn. 
Wsshington.  DC  20555-0801.  Attention: 
Rulsmskings  and  Adjudications  Stsfi.  or 
may  be  driivered  to  the  Cnfcmission's 
Public  P~-»iiw*n»  Room,  the  Gefanan 
Building.  2120  L  Street  NW.. 
Weshii^on.  DC  by  the  ebove  date.  A 
copy  of  the  petition  ahonki  also  be  ssnt 
to  the  Office  of  the  Gsnssal  Counsel. 
U.S.  Nudesr  Rsgulttory  Cnwmission. 
Washin^on.  DC  20555-0001.  and  to 
)eramy ).  Euto.  Eaquin.  500  Circle 
Drive.  Budianan.  MI  49107.  attamey  for 
the  licensee. 

Nontimely  fihngs  of  petitians  fw 
lesve  to  intervene,  smoided  petitions, 
supplemental  petitions  and/or  requests 
for  heering  will  not  be  entertained 
abeent  a  detennination  by  the 
CooBBissicn.  tin  presidieg  officer  or  tin 
pnsiding  Atomic  Ssfrty  snd  licensing 
Board  that  the  petition  and/or  request 
should  be  gisnted  based  xipim  a 
baluwing  of  the  factors  specified  in  10 
CFR  2.714(sXl)0Hv)  snd  2.714(d). 
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For  fiuthar  details  writh  respect  to  this 
action,  see  the  application  for 
amendment  dated  October  8, 1998. 
which  is  available  for  public  inspection 
at  the  Commisnon's  Public  Document 
Room,  the  Gelman  Building.  2120  L 
Street.  NW..  Washington.  IX:.  and  at  the 
local  public  document  room  located  at 
the  Maud  Preston  Paknske  Memorial 
Library.  500  Market  Street.  St.  Joseph. 
MI  49085. 

Ditwi  at  Rockvilk.  Maryland,  thU  20di  day 
ofOctot»rl998. 

For  th«  Nuclear  Ragulatoiy  Commiasioo. 
lakaF.StaiVlr.. 

Sr.  ProiKt  »4anagn:  Profect  Dinctomte  m- 
I.  Division  (^ Reactor  Proiecla—lWIV.  Office 
ofNuchar  Reactor  Regulation. 
IFR  Doc  98-28749  FUmI  1&-28-98: 8:45  am] 
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(PeelNt  Nos.  »-SM  and  SO-aaq 

MdAmwIcan  Enwgy  Co.;  Quad  CWm 
Nuctaar  PoiMr  SMIon,  UnNB  1  and  2; 
Nodoa  of  Indhaet  Tranafar  of  Ueanaaa 

Notice  ia  hereby  given  that  the  United 
States  Nuclear  Regulatory  Commission 
(Commission)  is  considering  the 
issuance  of  an  order  approving  under  10 
CFR  50.80  the  indirect  transfer  of  the 
licenses  to  the  extent  held  by 
MidAmerican  Energy  Company 
(MidAmerican)  with  respect  to  its  25 
percent  ownership  interest  in  Quad 
Qties  Nuclear  Power  SUtion.  Units  1 
and  2.  eflectively  to  CalEnergy  Company 
(CalEneigy).  By  letters  dated  September 
10. 1998.  Commonwealth  Edison 
Company  (ComEd).  CalEneigy.  and 
MidAmoican  infonned  the  Commission 
that  CalEnogy  and  MidAmerican 
Energy  Holdings  Company  (MAHC).  the 
parent  hnlrftng  company  of 
MidAmerican,  have  entered  into  a 
merger  agreement,  under  which 
Cal^iergy  eCEsctively  will  acquire 
MAHC.  MidAmerican  will  become  a 
whoUyHmmed  subsidiary  of  what  is 
essentially  CalEnergy  and  remain  as  a 
Commission  licensee  as  described  in  the 
existing  facility  operating  licenses  for 
Quad  Qties. 

Pursuant  to  10  CFR  50.80.  no  license 
shall  be  transferred,  directly  or 
indirsctiy.  through  transfer  of  control  of 
the  license,  unless  the  Commission 
ctmsents  in  wrriting  after  notice  to 
interested  persons.  Such  approval  is 
contingent  upon  the  Commission's 
determination  that  the  holder  of  the 
license  following  the  transfer  of  the 
control  is  qualified  to  hold  the  license 
and  that  the  transfer  is  otherwise 


consistent  with  applicable  provisions  of 
law.  regulaticms  and  orders  of  the 
Commission.  MidAmerican  has 
requested  consent  under  10  CFR  50.80 
for  the  indirect  transfer  of  the  licenses 
to  the  extent  effected  by  the  merger 
described  above. 

For  further  details  with  respect  to  this 
action,  see  the  application  and 
respective  cover  letters  dated  September 
10. 1998.  and  supplemental  letter  dated 
September  16. 1998  and  attachments 
thereto  which  are  available  for  public 
inspection  at  the  Commission's  Public 
Document  Room,  the  Gelman  Building. 
2120  L  Street.  NW..  Washington.  DC. 
and  at  the  local  public  document  room 
located  at  the  Dixon  PubUc  Library.  221 
Hennepin  Avenue,  Dixon.  Illinois 
61021. 

Dated  at  Rockville,  Maryland,  this  20th  day 
of  October  1098. 

For  the  Nuclear  Regulatory  Commiasion. 
Stuart  A.  Mcfaanb. 

Director.  Profect  Directorate  IB-i.  Division 
of  Reactor  Projects— m/IV.  Office  <^  Nuclear 
Reactor  Regulation. 

(FR  Doc  98-28749  Filed  10-26-98:  8:45  ami 
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Nolloa  of  Slgmng  of  a  Ravlaad 
Maworandum  of  Undaratanding 
Batwaan  ttia  NRC  and  tha  Oapartmant 
ofLabor(DOg 


Nuclear  Regulatory 
Commission  and  the  Department  of 
Labor. 

ACTION:  Memorandum  of  Understanding 
Between  the  Nuclear  Regulatory 
Commission  and  the  Department  of 
Labor. 


':  The  Nuclear  Regulatory 
Commission  and  the  Department  of 
Labor  entered  into  a  revised 
Memorandtmi  of  Understanding  (MOU). 
effective  September  9, 1998.  The 
purpose  of  tiie  MOU  is  to  facilitate 
coordination  and  cooperation 
concerning  the  employee  protection 
provisions  of  Section  21 1  of  the  Energy 
Reorganization  Act  of  1974,  as 
amended,  42  U.S.C.  5851.  Botii  agencies 
agree  that  administrative  efficiency  and 
sound  enforcement  policies  will  be 
maximized  by  this  cooperation  and  the 
timely  exchange  of  information  in  areas 
of  mutual  interest.  The  text  of  the  MOU 
is  set  forth  below. 

FOn  FUimCR  MFORMATKM  CONTACT:  Mr. 
Edward  T.  Baker,  telephone  301-415- 
8529.  Office  of  Nuclear  Reactor 
Regulation.  MS  0-5E-7.  U.S.  Nuclear 


Regulatory  Commission,  Washington, 
D.C.  20555. 

Dated  at  Rockville,  Maryland,  this  21st  day 
of  October  1998. 

For  the  Nuclear  Regulatory  Commiasion. 

Edward  T.  Baker  m. 

Agency  Allegation  Advisor.  Office  of  Nuclear 
Reactor  ReguJation. 

Memoraiidiun  of  Understanding 
Between  the  DapartsMnt  of  Labor  and 
the  Nuclear  Ragolatory  Commission; 
Cooperation  Regarding  Employee 
Pralection  Matters 

l.Pnipoae 

The  U.S.  Nuclear  Regulatory 
Commission  (NRC)  and  the  Department 
of  Labor  (DOL)  enter  into  this  agreement 
to  facilitate  coordination  and 
cooperation  concerning  the  employee 
protection  provisions  of  Section  211  of 
the  Energy  Reorganization  Act  of  1974 
(ERA),  as  amended.  42  U.S.C.  5851. 

2.  Background 

Section  211  of  the  ERA  prohibits  any 
employer,  including  a  Nuclear 
Regulatory  Commission  licensee, 
license  applicant  or  a  contractor  or 
subcontractor  of  a  Commission  licensee 
or  applicant,  from  discriminating 
against  any  employee  with  respect  to  his 
or  her  compensation,  terms,  conditions 
or  privileges  of  employment  because  the 
employee  assisted  or  participated,  or  is 
about  to  assist  or  participate  in  any 
manner  in  any  action  to  carry  out  the 
purposes  of  either  the  ERA  or  the 
Atomic  Energy  Act  of  1954  (AEA),  as 
amended,  42  U.S.C.  2011  et  sec. 

The  NRC  and  DOL  have 
complementary  responsibilities  in  the 
area  of  employee  protection.  DOL  has 
the  responsibility  under  Section  211  of 
the  ERA  to  investigate  employee 
complaints  of  discrimination  and  may,  ' 
after  an  investigation  or  hearing,  order 
a  vioUtor  to  take  affirmative  action  to 
abate  the  violation,  reinstate  the 
complainant  to  his  or  her  former 
position  with  hack  pay.  and  award 
compensatory  damages,  including 
attorney  fees.  NRC.  although  without 
authority  to  provide  a  remedy  to  an 
employee,  has  independent  authority 
imder  the  AEA  to  take  appropriate 
enforcement  action  against  Commission 
applicants  and  licensees  and  their 
contractors  that  violate  the  AEA  or 
Commission  requirements,  (i.e..  10  CFR 
50.7  and  similar  requirements  in  other 
parts  of  Title  10  of  the  Code  of  Federal 
Regulations)  which  prohibit 
discrimination  against  employees  based 
on  their  engaging  in  protected  activities. 
NRC  enforcement  action  may  include 
issuance  of  a  Notice  of  Violation  to  the 
responsible  applicant,  licensee. 
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contractor,  and/or  individual: 
imposition  of  a  dvil  penalty;  issuance  of 
an  order  removing  the  responsible 
individual  from  licensed  activities;  and/ 
or  license  denial,  suspension, 
modification  or  revocation. 

Although  each  agency  will  carry  out 
its  statutory  responsibilities 
independenUy.  the  agencies  agree  that 
administrative  efficiency  and  sound 
enforcement  policies  will  be  maximized 
by  cooperation  and  the  timely  exchange 
of  information  in  areas  of  mutual 
interest. 

3.  Areas  of  Cooperation 

a.  DOL  agrees  to  prompUy  notify  NRC 
of  any  complaint  filed  with  DOL 
alleging  discrimination  within  the  scope 
of  Section  211  of  the  ERA  by  a 
Commission  licensee,  applicant  or  a 
contractor  or  subcontractor  of  a 
Commission  licensee  or  applicant.  DOL 
will  provide  a  quarterly  listing  of 
Section  211  complaints  received.  DOL 
%nll  prompUy  provide  NRC  a  copy  of  all 
complaints,  decisions  made  prior  to  a 
hearing,  investigation  reports,  and 
orders  associated  with  any  hearing  or 
administrative  appeal  on  the  complaint. 
DOL  will  also  cooperate  with  the  NRC 
and  shall  keep  the  NRC  informed  on  the 
status  of  any  judicial  proceedings 
seeking  review  of  an  order  of  DOL's 
Administrative  Review  Board  issued  in 
a  proceeding  under  Section  211  of  the 
ERA. 

b.  NRC  and  DOL  agree  to  cooperate 
with  each  other  to  the  fullest  extent 
possible  in  every  case  of  alleged 
discrimination  involving  employees  of 
Commission  licensees,  license 
applicants,  or  contractors  or 
subcontractors  of  Commission  licensees 
or  applicants.  Every  agency  agrees  to 
share  all  information  it  obtains 
concerning  a  particiilar  complaint  of 
discrimination  and,  to  the  extent 
permitted  by  law,  will  protect 
information  identified  as  sensitive  that 
has  been  supplied  to  it  by  the  other 
agency.  This  cooperation  does  not 
require  either  agency  to  share 
information  gathered  during  an 
investigation  until  the  investigation  is 
complete. 

c.  For  cases  in  which  the  NRC 
completes  its  investigation  of  a  Section 
211  ccHnplaint.  and  DOL's  investigation 
is  still  ongoing,  the  NRC  will  provide 
the  results  of  its  investigation  to  the 
appropriate  Occupational  Safety  k 
Health  Administration  (OSHA)  contact, 
subject  to  Department  of  Justice  (DO)) 
constraints  on  the  timing  of  the  release 
of  NRC  investigation  material.  NRC  will 
take  all  reasonable  steps  to  assist  DOL 
in  obtaining  access  to  licensed  facilities 
and  any  necessary  security  clearances. 


Consistent  with  relevant  statutes.  NRC 
regulations,  and  the  availability  of  NRC 
resources,  the  NRC  will  cooperate  with 
DOL  and  make  available  information, 
agency  positions,  and  agency  witnesses 
as  necessary  to  assist  DOL  in  completing 
the  adjudication  recc«ti  on  complaints 
filed  imder  Section  211. 

d.  If  the  NRC  receives  a  ccnnplaint 
concerning  a  possible  violation  of 
Section  211.  it  will  inform  the 
complainant  that  a  personal  remedy  is 
available  only  through  DOL  and  that  the 
pers<m  must  personally  contact  DOL  in 
order  to  file  a  complaint  NRC  will 
provide  the  complainant  the  local 
address  and  phone  number  of  the  OSHA 
office  and  advise  the  complainant  that 
OSHA  must  receive  the  complaint 
within  180  days  of  the  alleged 
discrimination. 

e.  Eech  agency  shall  designate  and 
maintain  points  of  contact  within  its 
headquarters  and  r^onal  offices  for 
purposes  of  implementation  of  the 
MOU.  Matters  affecting  program  and 
policy  issues  will  be  handled  by  the 
headquarters  offices  of  the  agencies. 

4.  Implementatioa 

The  NRC  official  responsible  for 
implementation  of  this  agreement  is  the 
Chairman  of  the  NRC  The  DOL  official 
resp<msible  for  implementation  of  this 
agreement  is  the  Secretary  of  Labor. 

5.  Amendment  and  Terminatian 

This  Ameement  may  be  amended  or 
modified  upon  written  agreement  by 
both  parties  to  the  Agreement  The 
Agreement  may  be  terminated  upon 
ninety  (90)  days  written  notice  by  either 
party. 

6.  Efiisctive  Date 

This  agreement  is.  effective  when 
signed  by  both  parties. 
Shirley  Ann  Jackson, 
Chairman,  (7.5.  Nudear  Regulatory 
Conunission. 

Dated:  September  1, 1998. 
Alexis  Herman, 
Secretary  of  Labor.  U.S.  Department  <^  Labor. 

Dated:  September  9, 1998. 
IFR  Doc  98-28743  Filed  10-26-98;  8:45  am] 
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Florida  Power  A  UgM  Co.;  8t  Luda 
Plant,  Unlla  1  and  2;  Tiwfcay  Pokil 
Plant.  Unlla  3  and  4;  laauanoa  of 
Diiaclor'a  DacMon  UndarlO  CFR 
2.206 

Notice  is  hereby  given  that  the 
Director.  Office  of  Nuclear  Reactor 
Regulation,  has  taken  action  with  regard 
to  a  Petition  dated  February  26,  and  27 
and  March  6, 1998,  (as  supplemented 
March  15  and  17, 1998)  and  March  29, 
and  30,  and  April  4. 1998.  filed  by 
Thomas  J.  Sapiorito.  )r.,  on  behalf  of 
himself  and  the  National  Litigation 
Consultants  (NLC)  (Petitioaers), 
pursuant  to  Section  2.206  of  Title  10  of 
the  Code  of  Federal  Regulations  (10  CFR 
2.206).  The  Petitioners  requested  that 
the  U.S.  Nucleer  Ragufatory 
Commissian  (Commission  or  NRC)  take 
action  with  regard  to  operatioos  at  the 
Florida  Power  ft  Light's  (FPL's  or 
licensee's)  St  Lude  Plant  Units  1  and 
2.  and  Turkey  Point  Plant.  Units  3  and 

4. 

The  Petitioners  requested  that  the 
Commission  take  numerous  acticms, 
including  certain  immediate  actions, 
with  regard  to  FPL's  St.  Lucie  and 
Turicey  Point  Plants.  The  Petition 
requested  that  the  NRC  (1)  take 
escafated  enforcement  action,  including 
modifying,  suspending,  or  revoking 
FPL's  operating  licenses  until  it 
demonstrates  that  thereds  a  work 
enviroiunent  that  encourages  employees 
to  raise  safety  concerns  direcUy  to  the 
NRC,  and  issuing  civil  penalties  for 
violations  of  the  NRCs  requirements:  (2) 
permit  the  Petitioners  to  intervene  in  a 
public  hearing  regarding  whether  FPL 
has  violated  the  NRCs  employee 
protection  regulations  and  require  FPL 
to  allow  NLC  to  assist  FPL's  employees 
in  understanding  and  exncising  their 
rights  under  these  regulations:  (3) 
conduct  investigations  and  require  FPL 
to  obtain  appraisals  and  third-party 
oversight  in  order  to  determine  whether 
its  work  enviroiunent  encourages 
employees  to  freely  raise  nuclear  safaty 
concerns:  (4)  infcwm  all  employees  of 
their  rights  under  the  Energy 
Reorganization  Act  and  NRCs 
regulations  to  raise  such  concerns;  and 
(5)  establish  a  website  cm  the  Internet  to 
allow  employees  to  raise  concerns 
directiy  to  the  NRC  As  grounds  Ux 
these  requests,  the  Petitioners  assert  that 
there  is  a  widespread  hostile  work 
environment  at  FPL's  facilities  and  that 
certain  employees  have  been  subjected 
to  discrimination  for  raising  nuclear 
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safety  concerns,  and  that  the  NRC's 
process  for  handUng  allegations  and 
responding  to  concerns  of 
discrimination  has  been  ineffective.  In 
addition,  the  Petition  requested  that  the 
NRC  immediately  investigate  concerns 
that  contamination  occurred  and 
remains  uncorrected  because  of  the  flow 
of  water  from  radiologically  controlled 
area  at  St.  Lucie  into  an  unlined  pond, 
that  FPL  is  improperly  grouping  work 
orders  in  order  to  reduce  the  number  of 
open  orders,  that  an  excessive  number 
of  outside  contract  laborers  remains  on 
site,  and  that  because  NRC  Resident 
Inspectors  are  only  assigned  to  the  day 
shift,  many  employees  do  not  have 
access  to  the  Resident  Inspectors  and 
they  cannot  monitor  safety-related  work 
functions  outside  the  day  shift.  As 
grounds  for  this  request,  the  Petitioners 
assert  that  the  storm  drains  from  FPL's 
radioactive  contaminated  area  flow  into 
the  pond  and  that  FPL  is  aware  of  the 
problem  but  has  failed  to  identify  or 
correct  this  and  directs  its  Health 
Physics  personnel  to  survey  the  pond  by 
sampling  only  surface  water. 

As  described  in  the  Director's 
Decision,  the  NRC  has  already 
undertaken  certain  of  the  actions  that 
the  Petitioners  have  requested. 
Specifically,  the  NRC  has  conducted 
numerous  inspections  evaluating  the 
circumstances  of  many  of  the  issues  that 
the  Petitioners  have  raised,  and  has 
reviewed  the  settlement  agreement 
referred  to  by  the  Petitioners  in  order  to 
determine  whether  it  contains  any 
restrictive  provisions  that  may  "chill" 
the  workforce.  Thus,  to  the  extent  that 
Petitioners  have  requested  that  the  NRC 
investigate  these  issues  and  review  the 
settlement  agreement,  the  Director  of  the 
Office  of  Nuclear  Reactor  Regulation  has 
granted  the  Petition.  In  all  ther  respects, 
the  Petition  is  denied.  The  reasons  for 
this  denial  are  explained  in  the 
"Director's  Decision  Pursuant  to  10  CFR 
2.206  '  (DD-98-10),  the  complete  text  of 
which  follows  this  notice  and  is 
available  for  public  inspection  at  the 
Commission's  Public  Document  Room, 
the  Gelman  Building,  2120  L  Street, 
NW.,  Washington,  DC.  A  copy  of  the 
Decision  will  be  filed  with  the  Secretary 
of  the  Commission  for  the  Commission 
and  will  be  reviewed  in  accordance 
with  10  CFR  2.206(c)  of  the 
Commission's  regulations.  As  provided 
for  by  this  regulation,  the  Decision  will 
constitute  the  final  action  of  the 
Coflunission  25  days  after  the  date  of 
issuance  of  this  Decision  unless  the 
Commission,  on  its  own  motion, 
institutes  a  review  of  the  Decision 
within  that  time. 


Dated  at  Rockville,  Maryland,  this  21st  day 
ofOctoberigsS. 

For  the  Nuclear  Regulatory  Commission. 
Samiwl  |.  ColliM, 

Director,  Office  of  Nuclear  Reactor 
Regulation. 

Director's  Dedsioii  Pursuant  to  10  CFR 
2.206 

I.  Intniductioii 

By  Petitions  dated  February  26  and 
27,  March  6, 1998  (as  supplemented 
March  15  and  17, 1998),  and  Petitions 
dated  March  29  and  30,  and  April  4, 
1998,  submitted  pursuant  to  Section 
2.206  of  Title  10  of  the  Code  of  Federal 
Regulations  (Petition),  Mr.  Thomas  ). 
Saporito,  Jr..  and  the  National  Litigation 
Consultants  (NLC)  (Petitioners) 
requested  that  the  U.S.  Nuclear 
Regulatory  Conunission  (NRC  or 
Conunission)  take  numerous  actions 
with  regard  to  operations  at  Florida 
Power  and  Light  Qnnpany's  (FPL's  or 
licensee's)  St.  Lude  and  Turkey  Point 
Plants.  Briefly  siunmarized,  the 
Petitioners  requested  that  the 
Commission:  (1)  take  escalated 
enforcement  action,  including 
modifying,  suspending,  or  revoking 
FPL's  operating  Ucenses  until  FPL 
demonstrates  that  there  is  a  work 
environment  which  encourages 
employees  to  raise  safety  concerns 
directly  to  the  NRC,  and  issue  civil 
penalties  for  violations  of  the  NRC's 
requirements:  (2)  permit  Petitionera  to 
intervene  in  a  public  hearing  regarding 
whether  FPL  has  violated  the  NRC's 
employee  protection  regulations  and 
require  FPL  to  allow  NLC  to  assist  its 
employees  in  tmderstanding  and 
exercising  their  rights  under  these 
regulations:  (3)  conduct  investigations 
and  require  FPL  to  obtain  appraisals  and 
third-party  overaight  of  its  performance; 
(4)  require  the  Ucensee  to  inform  all 
employees  of  their  rights  under  the 
Energy  Reorganization  Act  and  NRC's 
regulations  to  raise  nuclear  safety 
concerns;  and  (5)  establish  a  website  on 
the  Internet  to  allow  employees  to  raise 
concerns  to  the  NRC. 

On  May  4, 1998, 1  acknowledged 
receipt  of  the  Petition  and  informed  the 
Petitioners  that  the  Petition  had  been 
assigned  to  me  pursuant  to  10  CFR 
2.206  of  the  Commission's  regulations. 
In  my  acknowledgment  letter,  the 
Petitioners  were  informed  that  their 
request  for  immediate  action  was 
denied.  I  also  informed  the  Petitioners 
that  certain  of  their  requests  did  not 
meet  the  criteria  for  treatment  under  10 
CFR  2.206  (in  particular,  the  request 
that  the  NRC  establish  a  website  for  the 
raising  of  nuclear  safety  concerns  and 
the  request  to  intervene  in  a  public 


hearing),  and  that  these  requests  would 
be  addressed  in  separate 
correspondence.!  "The  Petitionera  were 
further  advised  that  their  assertions  of 
inadequate  NRC  action  had  been 
referred  to  the  Office  of  the  Inspector 
General  (OIG),  and  that  action  would  be 
taken  qp  the  Petitionera'  remaining 
requests  within  a  reasonable  time. 

On  August  6, 1998,  the  licensee  filed 
its  response  to  the  Petition.  In  its 
response,  the  licensee  maintained  that 
the  Petitionera  had  not  raised  any 
substantial  health  or  safety  issues,  and 
that  the  Petition  should  therefore  be 
denied. 

n.  Discuaaion 

The  Petitionera  have  raised  numerous 
issues  as  bases  for  their  requests  for 
various  actions  by  the  NRC.  In  order  to 
facilitate  consideratian  of  the 
Petitionera'  requests,  they  have  been 
grouped  together  in  the  following 
categories:  (1)  requests  related  to 
assertions  of  licensee  discrimination, 
"chilling  efiiBct"  on  the  raising  of 
nuclear  safety  concerns,  and  a  hostile 
worii  environment;  (2)  requests  related 
to  assertions  of  licensee  bilure  to 
establish  or  implement  procedures  or 
meet  technical  specifications;  and  (3) 
requests  related  to  investigation  of 
radioactive  contamination  and 
additional  safisty  ccmcems.  The  issues  . 
raised  by  the  Petitionera  in  support  of 
each  of  these  requests,  and  the  NRC's 
evaluation  of  these  issues,  are 
summarized  below. 

A.  Requests  Related  to  Assertions  of 
Licensee  Discrimination.  "Chilling 
Effect"  on  the  Raising  of  Nuclear  Safety 
Concerns,  and  a  Hostile  Work 
Environment 

The  Petitionera  have  made  numerous 
and  repetitive  requests  in  connection 
with  their  claim  that  the  licensee  has 
discriminated  against  employees  and 
that  the  work  environment  at  both  St. 
Lude  and  Turkey  Point  discourages  the 
raising  of  nuclear  safety  concerns.  In 
their  February  26, 1998,  submittal,  they 
request  that  the  NRC:  (1)  take  escalated 
enforcement  action,  including  action  to 
modify,  suspend  or  revoke  FPL's 
operating  Ucenses.  until  the  licensee 
demonstrates  that  there  is  a  work 
environment  which  encourages 
employees  to  raise  safety  concerns 
directly  to  the  NRC;  (2)  require  the 
licensee  to  post  and  provide  notice  to 
employees  and  ensure  through  its 
training  program  that  employees  are 
aware  that  they  may  raise  safety 
concerns  to  the  NRC,  and  provide 


■  TheM  request!  were  addreMad  in 
correkpondenca  to  Mr.  Saporito  dated  July  IS,  1998. 


written  doamientation  to  the  NRC 
affirming  that  the  licensee  has  complied 
with  these  requirements;  (3)  investigate 
the  circumstances  surrounding  adverse 
actions  taken  against  a  certiiin  named 
employee  and  other  employees  to 
determine  if  a  hostile  work  environment 
or  "chilling  effect"  exists,  if  FPL's 
Employee  Concerns  Program  (ECP)  is 
efflsctively  utilized,  and  whether 
management  needs  further  training  in 
developing  skills  to  enccmrage 
utilization  of  the  ECP;  and  (4)  establish 
an  Augmented  Maintenance  Inspection 
Team  to  investigate  Petitionera' 
concerns  regarding  asserted 
deterioration  of  licensee  pwformance, 
inadequate  vfoA  force,  and  strained 
resources.  As  grounds  for  these  requests. 
Petitionera  assert  that  as  a  result  of  the 
NRC's  failure  to  protect  employees,  a 
"diilling  effsct"  has  beem  instilled,  that 
FPL  has  discriminated  against 
employees  induding  one  specifically 
named  employee,  and  that  FPL  has 
engaged  in  "pimitive  suspensicms" 
whidi  one  can  infer  are  intended  to 
prevent  the  wori^  force  from  engaging  in 
protected  activity.  The  Petitionen  make 
similar  requests  and  assertions  in  their 
Fdmiary  27, 1998,  submittal.  For 
example,  diey  repeat  their  request  that 
the  NRC  initiate  an  Augmented 
Maintenance  Inspection  Team  to 
determine  if  licensee  layoff 
"restructuring"  has  resulted  in  an 
inadequate  woric  force.  In  addition,  they 
request  that  the  NRC  initiate  actions  to 
investigate  recent  allegedly 
discriminat(»y  actions  taken  by  the 
licensee  against  another  named 
employee.  As  groimds  for  these 
requests,  the  Petitionera  assert  that  this 
named  employee  and  other  employees 
are  concerned  about  retaliation  against 
them  for  raising  safety  concerns,  and 
that  FPL  has  announced  intentions  to 
significantly  cut  its  work  force. 

With  regard  to  the  Petiticmera' 
assertions  regarding  alleged 
discrimination  against  spedfically 
named  individu^.  the  Petitionera  have 
not  provided  suffident  information  to 
indicate  that  these  individuals  siiffered 
any  adverse  action  for  having  engaged 
in  proteded  activity.  Therefore,  no 
action  by  the  NRC  is  warranted  based 
upon  these  assertions.  With  regard  to 
the  Petitionera'  assertions  concerning  a 
"chilling  efiied"  at  the  licensee's 
fadlities.  the  Petitionera  have  offered  no 
evidence  to  substantiate  this  claim.  The 
results  of  the  two  most  recent  NRC 
inspections  of  FPL's  ECP,  conduded  in 
April-4^y  1996  and  June  1997,  indicate 
that  FPL's  ECP  has  been  effective  in 
h^nrfling  and  resolving  individual 
concerns.  The  inspections  also 
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determined  that  the  ECP  has  been 
readily  accessible,  and  employees  are 
familiar  with  the  various  available 
avenues  by  which  they  can  express  their 
concerns.  The  results  of  these 
inspections  are  documented  in 
Inspection  Report  Nos.  50-250/96-05, 
50-251/96-05,  50-335/96-07,  and  50- 
389/96-07,  dated  May  31, 1996,  and 
Inspection  Report  Nos.  50-335/97-08 
and  50-389/97-08,  dated  July  16. 1997. 
Although  some  weaknesses  were  noted 
during  the  April-^^y  1996  inspection, 
the  Jime  1997  inspection  determined 
that  improvements  had  been  made.  In 
addition,  during  this  inspection,  all  of 
the  employees  interviewed  by  the  NRC 
inspedore  indicated  that  they  would  be 
willing  to  raise  perceived  safety 
concerns  to  licensee  management.  In 
addition,  senior  NRC  regional 
management  has  met  with  FPL  oo 
severd  occasions  to  ensure  the 
continued  sensitivity  to  this  matter. 
In  addition.  FPL  has  taken  various 
actions  since  the  weaknesses  in  its 
program  were  identified  in  1996.  to 
ensure  that  employees  feel  free  to  raise 
safety  ccHM:ems.  These  actions  induded 
conducting  spedfic  training  for 
nianagera  and  supervisore  in  handling 
safety  concerns,  the  indusion  of  a 
discussion  on  the  rights  and 
responsibilities  of  employees  in  general 
onployee  training;  the  posting  of  ECP 
information  in  the  plants,  and  the 
issuance  of  various  site  communications 
on  the  topic  of  raising  safety  concerns. 
Most  recently,  in  April  1998.  the 
licensee  issued  a  communication  to  all 
employees  emphasizing  their  right  to 
raise  safsty  concerns  to  their 
supervisOTS.  to  the  ECP.  or  to  the  NRC 
The  licensee  induded  as  an  attachment 
to  this  conununication  a  copy  of  the 
NRC  Policy  Statement,  "Freedom  of 
Employees  in  the  Nudear  Industry  to 
Raise  Safsty  Concons  Without  Fear  of 
Retaliation." 

With  regard  to  the  Petitionera' 
assertion  that  the  licensee  has  engaged 
in  "pimitive  suspensions"  to  prevent 
the  walk  force  from  engaging  in 
protected  activity,  although  the  Ucensee 
estabUshed  a  mote  stringent 
disdplinary  action  program  in  mid- 
1997,  induding  suspensions  of 
employees,  this  prpgram  was 
established  in  response  to  continued 
non-compliances.  Contrary  to  the 
Petitionera'  assertion,  the  NRC  has  not 
found  any  indication  that  FPL  has 
engaged  in  "punitive  suspensions" 
intended  to  prevent  the  wrork  force  from 
engaging  in  proteded  activity  nor  have 
the  Petitionen  provided  any 
information  in  support  of  this  assertion. 
The  NRC's  assessment  is  based  on  the 
staff's  continued  involvement  in 


monitoring  licensee  performance  by 
way  of  the  Resident  Inspector  Program 
and  management  meetings  regarding  the 
effectiveness  of  FPL's  ECP.  Based  on  the 
above,  there  is  no  basis  for  initiation  of 
any  of  the  actions  that  the  Petitimere 
have  requested  in  these  submittals. 

In  their  March  IS  sulmiittal, 
Petitionera  request  that  the  NRC  order 
FPL  to:  (1)  provide,  through  its  training 
program,  and  by  written  communication 
to  employees,  information  about  the 
Energy  Reorganization  Ad  (ERA)  and 
Department  of  Labor  (DOL)  process;  and 
(2)  permit  NLC  to  address  iU  employees 
as  to  their  rights  under  the  ERA.  assist 
them  in  resolving  complaints  of 
retaliation,  and  ad  as  a  "conduit"  for 
employees  providing  concerns 
confitfentially  to  the  NRC  As  groimds 
for  these  requests.  Petitionera  have 
submitted  a  newspaper  article  which 
they  assert  documents  FPL's  employees' 
fear  of  raising  safety  concerns  to  the 
NRC  In  this  connection,  in  their  Mardi 
17  submittal,  Petitionera  additionally 
request  that  the  NRC  order  FPL  to 
immediately  infann  a  spedfically- 
named  employee  in  writing  that  FPL 
encourages  him  to  raise  safety  ccMicems 
directly  to  the  NRC  and  will  not 
retaliate  against  him  for  this  conduct  As 
grounds  for  this  request,  the  Petitionen 
assert  that  this  individual  faara 
retaliation  as  a  result  of  the  NRC  having 
released  his  identity  to  the  licensee  with 
resped  to  safety  concerns  that  he 
provided. 

As  fiilly  explained  in  Diredor's 
Decisions  issued  on  May  11. 1995  (DD- 
95-7,  41  NRC  339)  and  September  8, 
1997  (OD-47-20, 62  NRC  177)  in 
response  to  earlier  Petitions  filed  by  Mr. 
Saporito,  the  NRC  has  in  place 
numerous  measures  that  ensure  that 
employees  will  be  aware  of  their  right 
to  raise  nudear  safsty  concerns  and  of 
their  rights  under  the  ERA.  These 
measures  indude  the  requirement  in  10 
CFR  19.11(c)  that  all  licensees  post  NRC 
Form  3,  "Notice  to  Employees."  which 
describes  employee  rights  and 
protectitms.  In  addition,  10  CFR  50.7 
and  associated  regulations  were 
amended  in  1990  to  prohibit  agreements 
and/or  conditions  of  employment  that 
would  restrid,  prohibit,  or  otherwise 
discourage  employees  from  engaging  in 
protected  activity.  Finally,  in  November 
1996,  the  NRC  issued  a  brochure, 
"Reporting  Safety  Caacerus  to  the  NRC" 
(NUREG/BR-0240),  which  provided 
information  to  nuclear  employees  on 
how  to  report  safety  concerns  to  the 
NRC,  the  degree  of  protection  that  was 
afforded  the  employee's  identity,  and 
the  NRC  process  for  handling  an 
employee's  allegations  of 
discrimination.  These  measures  are 
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sufficient  to  alert  employees  in  the 
nuclear  industry  that  they  may  take 
their  concerns  to  the  NRC.  and  alert 
licensees  that  they  shall  not  take 
adverse  action  against  an  employee  who 
exercises  the  ri^t  to  take  concerns 
directly  to  the  NRC. 

The  newspaper  article  submitted  by 
the  Petitioners  in  support  of  their 
requests  ^  claims  that,  because  the  NRC 
inadvertently  released  names  of  some 
employees  who  filed  confidential 
reports  of  safety  concerns  about  the  St. 
Lude  plant,  employees  are  afraid  to 
continue  to  raise  concerns  to  the  NRC  or 
FPL.  By  way  of  background,  in  January, 
1998,  the  NRC  was  made  aware  that,  in 
response  to  two  inquiries  under  the 
Freedom  of  Information  Act  (FOIA),  it 
had  released  numerous  dociunents  in 
December  1997  and  January  1998  to  a 
local  newspaper  which  inadvertently 
included  the  names  of  employees  who 
had  filed  allegations  with  NRC,  and 
information  which  could  be  used  to 
identify  certain  other  alleeers.  Although, 
to  the  NRC's  knowledge,  ue  names  of 
these  employees  were  not  released  by 
the  newspaper,  FPL  obtained  some  of 
the  documents  which  provided 
sufficient  information  such  that  there 
may  have  been  a  possibility  that  the 
employees'  identities  could  have  been 
determined  by  the  licensee.' 

In  response  to  this  occurrence,  NRC 
Region  0  staff  performed  a  review  of 
previous  responses  to  FOIA  requests,  to 
determine  if  there  had  been  additional 
instances  in  which  information  may 
have  been  inappropriately  released  to 
the  pubUc.  As  a  result  of  this  review,  it 
was  determined  that  in  response  to  two 
additional  FOLA  requests  involving  the 
St.  Lucie  facility,  names  of  allegers  and 
certain  information  which  could  be 
used  to  identify  allegers  had  been 
inadvertently  released. 

The  NRC  took  numerous  actions  in 
response  to  these  events.  For  example, 
on  February  27, 1998,  the  Regional 
Administrator,  Region  U,  sent  a  letter  to 
FPL  documenting  the  inappropriate 
release  of  information  and  stressing  the 
need  for  FPL  and  its  managers  to 
emphasize  awareness  of  the 
Commission's  Employee  Protection 
regulations  and  policies  so  as  to 
maintain  an  environment  where 
individuals  are  not  subject  to  retaliatory 
discrimination  for  raising  safety 


concerns.*  In  addition,  tel^hone  and 
written  notifications  were  made  to  the 
allegers  affiected  by  the  release  of 
information,  apologizing  for  the 
inadvertent  release  of  this  information. 
Furthermore,  the  NRC  initiated 
extensive  corrective  actions  to  ensure 
that  there  would  not  be  a  recurrence  of 
such  an  incident.' 

With  regard  to  the  Petitioners' 
assertions  regarding  the  specifically 
named  employee's  fear  of  retaliation  as 
a  result  of  the  release  of  the  individual's 
identity,  the  NRC  Region  n  staff 
contacted  this  employee  orally  and  in 
writing  soon  after  the  release  of  this 
information  was  discovered  and 
apologized  for  the  error.  The  staff 
assured  the  employee  that  the  Regional 
Administrator  had  emphasized  to  the 
licensee  the  need  for  maintaining  an 
environment  where  employees  are  free 
from  retaliatory  discrimination  for 
raising  safety  concerns. 

As  contained  in  this  Decision,  the 
licensee  has  taken  numerous  actions  to 
ensure  that  there  is  a  safety-conscious 
wotk  Mivironment  at  its  facilities  in 
which  employees  are  encouraged  to 
raise  such  concerns.  These  actions  have 
included  incorporating  into  its  training 
program  for  supervisors  instructions 
regarding  the  lundling  of  safety 
concerns,  incorporating  into  its  general 
training  of  employees  kiformation 
regarding  the  right  of  employees  to  raise 
such  concerns  without  fear  of 
retaliation,  and  issuing  numerous 
communications  to  employees  regarding 
this  subject. 

The  Petitioners  have  not  provided  any 
specific  information  demonstrating  that 
these  measures  are  inadequate  to  ensure 
that  employees  %vill  continue  to  raise 
nuclear  safety  concerns  to  the  licensee 
and  the  NRC.  Therefore,  there  is  no 
need  for  the  NRC  to  take  the  additional 
actions  that  they  have  requested. 

Finally,  as  described  in  this  Decision, 
FPL  has  incorporated  into  its  training 
program  for  supervisors  instructions 
regarding  the  handling  of  safety 
concerns  and  into  its  general  training  of 
employees  information  regarding  the 
rights  of  employees  to  raise  such 
concerns  without  fear  of  retaliation,  and 
has  issued  numerous  communications 
to  employees  regarding  this  subject.  The 
NRC  has  carefully  evaluated  each  of  the 
issues  raised  by  the  Petitioners. 


>  Naitbar  Iba  muics  nor  date  of  the  article  have 
hmn  provided. 

'  In  iu  raspoiiM  to  the  Petition,  dated  August  6. 
t9es.  FPL  maintained  that  it  wai  not  aware  of  the 
identitiee  of  theae  employees  until  the  Petitioners 
tharoselvet  identiriad  an  alleger  by  name  in  a  latter 
to  the  President  of  the  United  Sutes.  dated 
February  a.  1996.  and  provided  a  copy  of  the  lener 
to  FPL. 


'By  letter  dated  April  3. 1998.  FPL  responded  to 
the  NRC  Region  11  Regional  Administrator's  letter. 
In  iu  reaponse.  FPL  emphasized  iu  agreement  with 
the  importance  of  mainuining  a  safety-conscious 
work  environment,  and  outlined  numerous  steps 
thai  it  has  ukan  to  assure  that  such  an  environment 
exiau  at  iu  bcilitiee. 

>  This  matter  has  alao  bean  referred  to  the  NRC 
QIC. 


However,  for  reasons  discussed 
previously,  the  Petitioners  have  failed  to 
demonstrate  that  there  is  any  need  for 
NRC  to  take  the  additional  actions 
requested. 

m  their  March  29  submittal,  the 
Petitioners  repeat  their  request  for  an 
NRC  investigation  of  wheuer  "a 
violation  of  NRC  requirements 
occurred"  with  regud  to  the  individuals 
already  named  in  their  earlier 
submittals,  as  well  as  "seven  instrument 
control  specialists"  and  Mr.  Saporito.  In 
addition.  Petitioners  request  that  the 
NRC  determine  whether  FPL's 
settlement  of  a  complaint  filed  with 
DOL  pursuant  to  Section  211  contains  a 
confidentiality  provision  that  may 
"chill"  the  licensee's  workforce  and 
determine  what  actions  by  the  NRC 
provided  any  measure  of  protection  to 
employees  against  retaliation  for  raising 
,  safety  concerns.  The  Petitioners' 
grounds  for  these  requests  can  be 
summarized  as  follows:  (1)  there 
appears  to  be  a  hostile  work 
environment  at  St.  Lucie.  (2)  the 
confidentiality  provision  prevents 
employees  from  gaining  sufficient 
knowledge  about  the  element 
agreement  to  determine  if  they  may  be 
afiCorded  a  "make-whole"  remedy  if  they 
elect  to  exercise  their  rights  under 
Section  211,  and  the  "secret  nature  of 
sealed  settlement  agreements 
undermines  the  effectiveness"  of  that 
statute,  and  (3)  the  NRC  has  failed  to 
take  enforcement  action  based  upon 
decisions  of  DOL  Administrative  Law 
Judges  in  a  case  involving  Mr.  Saporito 
at  'Turkey  Point  which  was  litigated 
before  DOL.  and  in  cases  involving 
other  employees  and  other  licensees. 
With  regard  to  their  assertion  that  a 
violation  of  NRC  requirements  may  have 
occurred  involving  "seven  instrument 
control  specialists."  as  the  Petitioners 
have  provided  no  further  information 
regarding  these  individuals  or  the 
alleged  violation  that  may  have 
occurred,  further  action  on  this  matter  is 
not  warranted.  With  regard  to 
Petitioners'  assertion  that  there  may 
have  been  a  violation  involving  Mr. 
Saporito  and  that  the  NRC  failed  to  take 
enforcement  action  for  this  violatioli 
based  upon  a  decision  by  a  DOL 
Administrative  Law  Judge  (ALJ),  this 
matter  was  fully  addressed  in  earlier 
Director's  Decisions  responding  to 
Petitions  filed  by  Mr.  Saporito  (DD-45- 
7  and  DD-97-20)..In  DD-97-20,  which 
was  issued  on  September  8, 1997, 1 
explained  that  there  had  been  no  final 
determination  by  the  Secretary  of  Labor 
in  Mr.  Saporito's  DOL  case  (89-ERA-7/ 
17)  that  discrimination  had  occurred. 
Rather,  the  Secretary  of  Labor  had 
remanded  the  case  to  the  ALJ  to  submit 
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a  new  recommendatian  on  whether  FPL 
would  have  dischaiged  Mr.  Saporito 
absent  his  engaging  in  protected 
activities.  I  also  stated  in  that  Decision 
that  NRC  would  monitor  the  DOL 
proceeding  and  determine  on  the  basis 
of  further  DOL  findings  and  rulings 
whether  enfaioememt  action  against  the 
licensee  was  warranted.  In  that 
coimection,  on  October  15, 1997,  the 
ALJ  issued  a  Recommended  Decision 
and  Order  on  Remand  fiiuling  that  FPL 
had  proven  that  Mr.  Saporito's 
unprotected  conduct  would  have  led  to 
his  termination  absent  his  protected 
activity.  In  a  Final  Decision  and  Order 
issued  on  August  11, 1998.  the 
Administrative  Review  Board  ^  issued  a 
final  decision  affirming  the  ALJ's 
Recommended  Decision  and  dismissing 
Mr.  Saporito's  complaint.  Based  uptm 
this  fijud  determination  by  DOL,  the 
NRC  has  determined  that  enforcement 
action  against  FPL  is  not  warranted  in 
this  matter. 

As  noted  above.  Petitioners  also  assert 
that  the  NRC  ^ould  take  the  action  they 
have  requested  because  the  NRC  has 
failed  to  take  mforcement  action  based 
upon  decisions  of  DOL  ALJs  in  cases 
involving  other  licensees.  The 
Petitioners  have  not  ofiiered  any 
explanation  aslo  why  their  assertions 
regarding  the  NRC's  alleged  Cailure  to 
take  enforcement  action  against  other 
licensees  should  have  any  bearing  upon 
the  disposition  of  Petitioners'  requests 
regarding  this  Ucensee.  Nonetheless. 
Petitioners'  assertions  of  NRC's  failure 
to  take  appropriate  enforcement  action 
have  becni  referred  to  the  OIG. 

"The  Petitioners  also  assert  that  a 
confidentiality  provision  in  a  particular 
settlement  agreement  may  "chill"  the 
woric  fcHce.  and  that  such  provisians  in 
general  undermine  the  efiiactiveness  of 
Section  211  because  onployees  are 
unable  to  ascertain  whether  they  can 
obtain  a  sufficient  remedy  for  raising 
safety  concwns.  Although  Section  211 
does  not  address  this  matter,  settlement 
agreements  may  not  contain  any 
provision  whidi  would  prohibit, 
restrict,  or  otherwise  discourage  an 

employee  frorn  participating  in 

protected  activity.  See.  e.g..  10  CFR 
5a7(Q.  The  NRC  has  reviewed  the 
settlement  agreement  refaned  to  by  the 
Petitioneis  and  detannined  that  it  does 
not  contain  any  restrictive  provisions 
which  would  violate  the  Commiasiaa's 
regulations  in  this  regard.  In  addition, 
contrary  to  the  Petitioners'  asaertian  that 
employees  are  unable  to  determine  the 
content  of  settlement  agreements.  DCM. 


•The  Adminiatrative  Review  Board  (ARB)  now 
iwriams  dedaiona  of  ADs  on  behalf  of  the  Secretary 
of  Labor.  SS  FR  8614  (Fafaniary  9.190S). 


has  made  clear  that  sodi  agreements 
may  be  (4)tained  under  the  Freedooi  of 
Information  Act.  5  U.S.C  552  (1968) 
(FOIA).  See  Coffman  v.  Alyeska  Pipeline 
Services  Co.  and  Arctic  Slope  Inspection 
Services.  ARB  Case  No.  96-141.  Final 
Order  Approving  Settlement  and 
Dismissing  Complaint.  June  24, 1996, 
slip  op.  at  2-3.  Therefore,  Petitioners' 
assertion  that  settlement  agreements 
such  as  the  one  at  issue  are  "secretive" 
is  without  merit  Nonetheless,  the 
Commission  emphasizes  that  all 
employees  have  a  right  to  raise  nuclear 
safety  concerns  to  their  management 
and/or  the  NRC  and  that  such 
employees  may  not  be  retaliated  against 
for  doing  so. 

In  their  March  30  submittal, 
Petitioners  requested  the  NRC  to 
immediately  issue  an  order  requiring 
FPL  to  conduct  an  independent  third- 
party  oversight  of  FPL's  nuclear  energy 
department's  resolution  of  employees' 
safety  concerns.  As  grounds  for  this 
request.  Petitioners  assert  that  the 
licensee  does  not  maintain  a 
comprehensive  plan  for  handling  safety 
concerns  raised  by  employees  and  for 
assuring  a  discrimination-free 
environment,  that  FPL  has  not  tolerated 
dissenting  views  or  been  effective  in 
reviewing  and  addressing  safety  issues, 
and  that  the  NRC's  process  for  handling 
allegations  at  FPL  appears  inadequate. 

Tne  Petitioners'  assertions  are  without 
merit  As  previously  described,  the  NRC 
has  determined  that  FPL's  ECP  has  been 
effective  in  handling  and  resolving 
employees'  concerns.  The  assertion  that 
the  NRCs  process  far  handling 
allegations  at  FPL  appears  inadequate 
has  been  referred  to  the  OIG. 

In  sum,  for  all  of  the  reasons 
discussed  above,  the  Petitioners  have 
not  provided  support  for  their  assertions 
that  FPL  has  discriminated  against 
particular  onployees  for  raising  nuclear 
safety  concerns,  that  th«e  has  been  a 
"chilling  effect"  upon  the  raising  of 
such  concerns,  or  that  there  is  a  hostile 
work  environment  at  the  licensees's 
facilities  that  would  provide  a  basis  for 
the  NRC  to  take  the  actions  whidi  they 
have  requested.  Therefore,  no  further 
action  by  the  NRC  is  warranted  based 
upon  these  asserticuis. 

B.  Requests  Related  to  Assertions  of 
licensee  Failure  To  Establish  or 
Implement  Procedures  or  Meet 
Teduucal  Specifications 

In  their  March  6  submittal,  the 
Petitioners  request  that:  (1)  the  NRC 
order  FPL  to  sulunit  a  plan  within  30 
days  for  an  independent  iwritten 
appraisal  of  St  I^icie  site  and  corponte 
organizations  and  activities  to  develop 
recommendations  for  imjHOveoient  in 


management  cootrols  and  oversi^  and 
assure  compliance  with  required 
procedures;  (2)  the  Ucensee  impleraemt 
an  oversight  progmn  to  monitor  safety 
pending  completion  of  NRC  review  of 
the  ^praisal  results;  (3)  the  Iicjuboo 
implement  and  complete  the 
recommendations  within  six  mcmths  of 
NRC  approval:  and  (4)  the  NRC  issue  a 
Notice  of  Violation  aikl  Proposed 
Imposition  of  Civil  Penalty  in  the 
amount  of  $500,000  for  repetitive 
violations  at  St.  Lude.  As  grounds  for 
these  requests.  Petitioners  assert  that  the 
licensee  has  failed  to  establish  or 
implement  procedures  at  St  Lucie  to 
assure  configuration  control  over  safety 
related  systems;  has  repeatedly  failed  to 
meet  Tedinical  Specifications  which 
has  resulted  in  repetitive  NRC 
enforcemoit  actions;  and  has  been 
ineffective  in  assuring  lasting 
improvements  as  a  result  of  leadership 
deficiencies.  In  further  support  of  their 
requests.  Petitioners  have  included,  as 
attadiments  to  their  submittaL 
newspaper  articles  documenting  similar 
concerns. 

Petitioners  are  correct  that  during  the 
1995-1996  time  frame,  the  NRC 
identified  certain  violations  involving 
configuration  control  for  i^iich 
escalated  enforoemoDt  action  was  taken, 
that  certain  violations  have  also  been 
identified  since  1996  assodated  with 
equipment  dearance  problems,  and  that 
there  have  been  instances  in  which 
certain  technical  spedficetion 
requirements  were  not  met.  However, 
the  licensee  has  initiated  extensive 
corrective  actions  in  regard  to  violations 
of  technical  specifications  and  the  NRC 
has  concluded  that  these  corrective 
actions  are  acceptable.  In  addition, 
overall  configuration  ctmtrol  of  safety- 
related  equipment  has  been  adequately 
implemented,  and  the  Ucensee's 
performance  in  connection  with 
configuraticm  control  of  safety-related 
equipmrat  has  improved.  For  example, 
the  SALP  report  issued  in  August  1998 
for  the  St  Lude  Plant  ^»edfically  noted 
mariced  improvement  in  the 
i^^amrtfiratirm  of  equipment  defidendes. 
For  the  SALP  period  of  January  1996  to 
March  1997.  the  St  Lude  Plant  received 
scares  of  "Good"  frv  the  categories  of 
Opoations,  Maintenance,  Engineering 
and  Plant  Support,  and  "Superior"  for 
Engineoing  and  Maintenance  fat  the 
period  of  April  1997  to  June  1998. 

Puithermae.  the  newspaper  articles 
provided  by  the  Petitioners  do  not 
include  any  information  not  already 
known  to  the  NRC  The  information'' 


^  A  Dumbar  of  Um  artidaa  are 
Florida  Public  Sarvica 
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was  previously  considered  by  the  NRC. 
In  fact,  much  of  the  information  was 
taken  from  NRC  inspection  reports  and 
other  NRC  documents.  For  these 
reasons,  the  Petitioners  have  not 
provided  a  sufficient  basis  for  the  NRC 
to  take  the  actions  that  they  have 
requested  in  this  submittal. 
Nonetheless.  NRC  inspectors  continue 
to  monitor  the  licensee's  performance  in 
areas  such  as  equipment  clearances. 

C.  Request  for  Investigation  of 
Radioactive  Contamination  and 
Additional  Safety  Concerns 

In  their  April  4. 1998.  submittal. 
Petitioners  request  that  the  NRC 
immediately  investigate  certain 
additional  safety  concerns.  Briefly 
summarized,  these  concerns  are  that:  (1) 
A  violation  occurred  and  remains 
uncorrected  involving  the  flow  of  water 
from  an  area  contaminated  with 
radioactivity  at  the  St.  Lude  facility  into 
an  unlined  pond  and  that  the  licensee 
directs  personnel  to  sample  only  the 
surface  water  and  not  to  survey  or 
sample  sediment  from  the  pond;  (2)  the 
Ucensee  is  "discriminating"  by  not 
allowing  certain  employees  to  be 
interviewed  by  evaluators  of  the 
Institute  of  Nuclear  Power  O{>erations 
(INPO)  on  site  conducting 
investigations:  (3)  the  licensee's  "Work 
It  Now"  (WIN)  team  is  improperly 
grouping  work  orders  in  order  to  reduce 
the  number  of  open  orders;  (4)  an 
excessive  amount  of  outside  contract 
labor  remains  on  site  due  to  under 
staffing  resulting  from  restructiiring;  and 
(5)  NRC  Resident  Inspectors  (RIs)  are 
only  assigned  to  work  the  day  shift,  so 
that  many  employees  do  not  have  access 
to  the  NRC  on  site,  and  the  three 
inspectors  on  site  are  insufiicient  to 
monitor  many  safety-related  work 
functions  outside  the  day  shift. 

Regarding  the  Petitioners'  assertions 
of  radioactive  contamination  from  the 
flow  of  water  from  storm  drains,  this 
matter  was  initially  evaluated  during  an 
inspection  conducted  April  26-29, 1977 
(Inspection  Report  No.  50-335/77-6).* 
The  inspection  determined  that,  as  a 
result  of  an  overflow  of  the  refueling 
water  tank  on  April  6,  1977,  water 
contaminated  with  radioactivity  was 
released  from  the  radiologically- 
controUed  area  to  a  storm  water  basin 
within  the  site  boundary.  The  layout  of 
the  storm  water  basin  was  such  that, 
under  routine  operating  conditions, 


decline  in  FPL't  diftribution  lytteni  (i.e.  ctutomer 
lervice)  and  provide  no  information  that  would 
indicate  this  decline  had  any  impact  upon  the 
aalety  performance  of  the  licenaee's  facililie*. 

■NRC'i  May  4.  1990  acluiowledgment  letter  to  the 
Petitioner*  incorrectly  referenced  NKC  Inspection 
Report  50-333/9^-17  aa  addressing  this  issue. 


liquids  collected  in  the  system  could 
not  drain  from  the  site  and,  after 
evaluating  alternative  means  of  removal, 
the  Ucensee  elected  to  pump  the  water 
from  the  storm  basin  to  the  discharge 
canal.  However,  there  was  no  indication 
that  the  release  of  the  water  to  the 
discharge  canal  resulted  in  any 
violations  of  the  licensee  technical 
specifications  or  that  the  limits 
established  in  10  CFR  Part  20  had  been 
exceeded. 

Ehiring  an  inspection  conducted 
February-March  1996  at  the  St.  Lude 
Plant  (Inspection  Report  50-335/96-04; 
389/96-04.  dated  April  29, 1996),  NRC 
inspectors  noticed  that  the  east  pond 
was  posted  with  signs  displaying  a 
radiation  symbol  and  the  words 
"Restricted  Area  Keep  Out,"  and 
"Radioactive  Materials  Area."  The 
inspector  determined  that  the  posting 
was  due  to  the  east  pond  having 
received  some  contaminated  water  from 
the  1977  spill.  The  inspector  learned 
that  the  licensee  had  sampled  and 
evaluated  the  soil  from  the  piond  berm 
and  bottom  in  1992  and  observed 
detectable  radioactive  contamination  at 
various  depths  of  one  to  six  feet,  with 
the  activity  decreasing  with  depth.  The 
most  significant  level  of  contamination 
detected  was  in  the  first  three  feet  of 
sediment  below  the  pond.  In  addition, 
the  inspection  determined  that  the 
water  was  free  of  measurable 
contamination.  No  violations  or 
deviations  from  NRC  requirements  were 
identified  in  connection  with  this 
matter.  The  presence  of  residual 
contamination  in  the  sediment  of  the 
pond  poses  no  public  health  or  safiaty 
hazard  because  the  pond  is  on  the 
licensee's  controlled  property  and  not 
accessible  to  the  public  and  because  the 
area  is  posted.  Ftirthermore,  the 
Petitioners  have  failed  to  provide  any 
evidence  that  (wrsonnel  were  "warned" 
or  "direded"  only  to  survey  or  sample 
the  water.  Finally,  given  the  age  of  mis 
issue,  the  fad  that  there  is  no  danger  to 
pubUc  health  and  safety,  and  the  fad 
that  the  NRC  is  aware  of,  and  has 
evaluated,  the  circumstances  of  this 
event,  this  issue  does  not  provide  a 
basis  for  the  actions  requested  by  the 
Petitioners. 

With  regard  to  the  Petitioners' 
concern  that  certain  employees  are  not 
allowed  to  speak  to  INPO  evaluators,  the 
NRC  has  found  no  evidence  that  the 
Ucensee  is  preventing  employees  from 
speaking  to  INPO  evaluators  in  order  to 
prevent  them  from  raising  nuclear  safety 
concerns  or  for  any  other  purpose  such 
as  would  violate  the  Commission's 
Employee  Protection  regulations.  FPL 
has  stated  in  its  )uly  1998  response  to 
the  Petition  that,  although  FPL  selects 


certain  employees  to  speak  with  INPO 
evaluators  on  certain  technical  issues,  . 
those  selections  are  based  on  the 
employee  having  knowledge  of  the  issue 
imder  review  by  INPO.  Moreover,  INPO 
evaluators  are  free  to  speak  with  any 
FPL  employee  or  contrador  at  any  time 
and  INPO  evaluators  who  visit  nuclear 
plant  sites  are  generally  badged  for 
unescorted  access,  which  aUows  them 
to  condud  their  evaluations  and 
interviews  with  employees  %vithout  first 
consulting  Ucensee  management.  The 
Petitioners  have  not  provided  any 
information  that  would  support  their 
assertion,  or  contradid  these  statements 
by  the  Ucensee,  and,  therefore,  the 
Petitioners'  request  is  denied. 

With  regard  to  the  Petitioners' 
assertion  that  the  Ucensee's  WIN  team  is 
improperly  grouping  plant  work  orders 
to  artifidally  reduce  the  number  of 
outstanding  requests,  the  Ucensee's  WIN 
process  was  intended  as  an  expedited 
process  to  resolve  minor  maintenance 
and  toolpouch  maintenance  tasks  that 
are  considered  within  the  "skill  of  the 
craft."  These  tasks  include  replacing 
Ught  bulbs,  painting,  and  replacing 
piping  insulation.  'Hiis  process  and 
procedures  for  expediting  minor 
maintenance  tasks  does  not  violate  any 
NRC  requirements,  nor  does  it 
artifidally  reduce  the  number  of 
outstanding  requests.  The  Petitioners' 
concern  regarding  the  grouping  of  plant 
work  orders  was  also  reviewed  during 
an  inspection  conduded  between 
February  15  and  March  28, 1998.  The 
results  of  that  inspection  are 
dociunented  in  NRC  Inspection  Report 
50-335/98-03,  50-389/98-03  dated 
April  27, 1998.  As  described  in  the 
Inspection  Report,  the  inspedors 
observed  portions  of  maintenance 
assodated  with  15  work  orders,  most 
notably  the  replacement  of  a  reader 
coolant  pump  seal  cartridge.  The 
inspectors  conduded  that  the  work  was 
adequately  performed  and  procediu«s 
were  being  appropriately  used  by 
quaUfied  personnel.  After  reviewing  the 
plant  work  order  and  maintenance 
programs,  the  inspedors  concluded  that 
the  Ucensee  was  aggressive  in  reducing 
the  maintenance  backlog  and  the 
backlog  was  being  well  controlled. 

Regarding  the  Petitioners'  concern 
about  the  Ucensee's  staffing  levels  and 
the  use  of  outside  contrad  labor,  NRC 
requirements  on  staffing  are  included  in 
the  Ucensee's  technical  specification 
administraUve  requirements.  The 
technical  spedfications  contain  no     - 
requirements  as  to  the  minimum 
number  of  maintenance  workers  or 
regarding  the  use  of  outside  contradors. 
However,  the  NRC  is  continuing  to 
monitor  the  quality  and  timeUness  of 
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maintenance  worit  at  the  licensee's 
ladUties  on  equipment  important  to 
safety. 

Finally,  there  is  no  merit  to  the 
Petitioners'  assertions  that  RIs  are  only 
assigned  to  the  day  shift  and  that  the 
three  inspedors  on  site  are  insuffident. 
The  Commission's  poUcy  (as  established 
in  Inspection  Manual  Chapter  2515) 
provides  that  RIs  diould  spend  10 
percmt  of  their  total  time  on  site  during 
other  than  normal  working  hours.  The 
adequacy  of  onsite  coverage  is  reviewed 
on  an  ongoing  basis  by  Regional 
management  The  number  of  RIs  and  the 
percentage  of  time  spent  by  RIs  during 
nwmal  woridng  hours  at  the  St.  Lude 
plant  is  consistent  with  Commission 
policy  and  that  at  other  U.S.  nuclear 
power  plants.  The  Petiticmers  have  not 
provided  suffident  information  to 
support  their  assertion  that  Ucensee 
employees  do  not  have  reastmable 
access  to  the  NRC  RIs  or  that  there  are 
too  few  RIs  on  site  to  monitw  safsty- 
relatedwork. 

For  all  of  these  reasons,  the 
Petitioners  have  not  set  forth  a  suffident 
basis  that  would  warrant  the  NRC  to 
take  any  of  the  actions  that  they  have 
requested.  Therefore,  these  requests  by 
the  Petitioners  are  denied. 

m.  Conchision 

The  NRC  has  carefully  evaluated  each 
of  the  many  issues  raised  by  the 
Petitioners,  As  described  above,  the 
NRC  has  undertadcen  certain  of  the 
actions  that  the  Petitioners  have 
requested.  Specifically,  the  NRC  has 
conduded  numerous  inspections 
evaluating  the  drcumstanoes  of  many  of 
the  issues  that  the  Petitioners  have 
raised,  and  has  reviewed  the  settlement 
agreement  referred  to  by  the  Petitioners 
in  order  to  determine  whether  it 
contains  any  restrictive  provisions  that 
may  "chill"  the  wockfoioe.  Thus,  to  the 
extent  that  Petitioners  have  requested 
that  the  NRC  investigate  these  issues 
and  review  the  settlement  agreement, 
the  Petition  is  granted.  However,  for  the 
reasons  discussed  previously,  no  basis 
exists  for  taking  the  additional  actions 
reqtiested  in  the  Petition.  Therefore,  in 
aU  other  respects,  the  Petitioa  is  denied. 

A  copy  ofthis  Decision  wriU  be  filed 
writh  the  Secretary  of  the  Commission 
for  the  Commission  to  review  in 
accordance  with  10  CFR  2.206(c).  As 
provided  by  that  regulation,  the 
Decision  wiU  constitute  the  final  action 
of  the  Commission  25  days  after 
issuance  unless  the  Commission,  on  its 
own  motion,  institutes  a  review  of  the 
Decision  within  that  time. 

Dated  at  Rockville.  Maryland,  this  21st  day 
of  October  199S. 


For  the  Nuclear  Regulatoty  Commission. 
SawMll.CaliiM. 
Director.  Office  of  Nuclear  Reactor 
Regulation. 
(PR  Doc  9»-28745  Filed  10-26-98;  8:45  am] 


NUCLEAR  REGULATORY 


Um  Of  PRA  in  PtOTt-SpecHIc 


The  Nuclear  Regulatoiy  Cnmmission 
has  issued  a  new  guide  in  its  Regulatmy 
Guide  Series.  Regulatory  Guide  1.178. 
"An  Approadi  for  Plant-Specific.  Risk- 
Informed  Decisionmaking:  Inservioe 
Inflection  of  Piping."  along  with  its 
conforming  section  of  the  Standard 
Review  Plan.  Section  3.9.8.  "Standard 
Review  Plan  for  the  Review  of  Risk- 
Infwmed  Inservice  Inspection  of 
Piping."  of  NUREG-0800.  "Standard 
Review  Plan."  Regulatory  Guide  1.178 
augments  the  guidance  presented  in 
Regulatory  Guide  1.174.  "An  Approach 
for  Using  Probabilistic  Risk  Assessment 
in  Risk-Informed  Decisions  on  Plant- 
Specific  Changes  to  the  Licensing 
Basis."  by  providing  guidance  specific 
to  incorporating  risk  insists  to 
inservice  inspection  programs  for 
piping,  llie  accompanying  Standard 
Review  Plan  Section  3.9.8  confonns  to 
the  guide  to  provide  guidance  to  the 
NRC  staff  in  reviewing  sudi  changes. 

These  doctunents  are  Iwing  issued  for 
trial  uae.  and  then  have  been  changes 
made  from  Ae  draft  versions  of  each. 

Regulatory  Guide  1.178  now  pennits 
partial  scope  risk-infonned  inservice 
inspection.  The  NRC  stafi*s  position  is 
that  applications  for  partial  scope  will 
be  deah  writh  on  the  merits  of  the 
submittals,  conformance  with  the 
requirements  of  the  regulations,  and 
conformance  with  the  guidelines  in 
RegulatcKy  Guide  1.174.  "An  Approach 
for  Using  Probabilistic  Risk  Assessment 
in  Risk-Infrmned  Decisions  on  Plant- 
Specific  Changes  to  the  Current 
Licensing  Basis."  induding  defense  in 
depth  and  maimn  considerations. 

The  second  &ange  is  in  regard  to 
some  nondestructive  examination  of  the 
primary  coolant  piping,  even  if  the 
piping  is  categorized  as  low  safety 
significant  and  of  low  faulure  potential. 
The  NRC  staff  considers  it  appropriate, 
for  defense  in  depth,  to  continue  to 
require  some  level  of  monitoring  to 
provide  verification  of  assumptions  in 
the  risk-informed  inservioe  inspection 
program  regarding  potential  modes  of 
degradation  as  pUmts  age. 


The  third  diange  is  that  the 
appendices  that  were  in  the  draft 
regulatoiy  guide  will  be  incorponted 
into  a  NUREG  document.  NUREG-1661. 
"Technical  Elements  of  Risk-lnfoimed 
Inservice  Inspection  Programs  for 
Piping."  Kidiich  wrill  be  issued  shmtly. 
NUREG-1661  will  also  address  the 
tarhniral  issues  raised  in  the  public 
comments  cm  quantification  of  risk  frtnn 
piping. 

The  documentation  requested  for 
inanvioe  inspection  program  submittals 
has  been  significantly  reduced  and 
clarified. 

Conmwnts  and  suggestions  in 
connedian  with  items  for  indusion  in 
guides  currently  being  devefoped  or 
imiwovements  in  all  published  guides 
are  encouraged  at  any  daoe.  Written 
comments  may  be  si^bmitted  to  the 
Rules  and  Directives  Branch.  Division  of 
Administrative  Services.  Office  of 
Administntian.  U.S.  Nuclear  Regulatory 
Commission.  Washington.  DC  20555. 

Single  copies  of  regulatory  guides, 
both  active  and  draft,  may  be  obtained 
free  of  diaige  by  wrriting  the 
Reproduction  and  Distribution  Services 
Section.  000.  USNRC.  Wadiington.  EX: 
20555-0001;  or  by  fex  to  (301)  415- 
2289;  or  by  email  to  OtWlCNRCGOV. 
Active  guides  may  also  be  purdiased 
bom  the  National  Technical  Information 
Service  on  a  standing  order  basis. 
Details  on  this  service  may  be  obtained 
by  writing  NTIS.  5285  Port  Royal  Road. 
Springfield.  VA  22161.  Sections  of 
NUREG-0800.  the  Standard  Review 
Plan,  may  be  purchased  frtxn  the  U.S. 
Govonment  Printing  Office.  P.O.  Box 
37082.  Waslungton.  DC  20402-9328 
(telephone  (202)  512-2249).  Copies  of 
active  and  draft  guides  and  the  Standard 
Review  Plan  are  available  for  inspecticm 
or  copying  for  a  fee  from  the  NRC  PidiUc 
Document  Room  at  2120  L  Street  NW.. 
Washington.  DC;  die  PDR's  maiHng 
address  is  Mail  Stop  LL^.  Washington. 
DC  20555:  telephone  (202)  634-3273; 
fex  (202)  634-3343.  Regulatory  guides 
are  not  copyri^ited.  and  Commission 
approval  is  not  required  to  rqwoduce 
them. 

(5  U.S.C  552(a)) 

DMed  at  RockvUle,  Maryland.  tfa»  13th  day 
ofOctobflrl998. 

For  die  Nudaar  Regulatoty  Conunission. 
AAakCThadaid. 
Director,  Office  of  Nuclear  Regulatory 
Reeeardi. 
(FR  Doc  98-28744  Fil«d  10-26-98:  8:4S  ami 
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OFFICE  OF  MANAGEMENT  AND 
BUDGET 

0MB  Oicular  A-21.  Com  Principlee  for 
Educational  bwlttiitlone 

AQfNCY:  OCBce  of  Management  and 

Budget,  Executive  Office  of  the 

President. 

ACTION:  Final  Revision. 

SUMMARY:  The  OfBce  of  Management 
and  Budget  (OMB)  is  adopting  the 
interim  final  revision  to  OMB  Circular 
A-21.  "Cost  Principles  for  Educational 
Institutions,"  to  allow  trustees'  travel 
expenses. 

DATES:  Effective  November  27. 1998. 
FOR  FURTMER  MFORMATKM  CONTACT: 
Gilbert  Tran.  Financial  Standards  and 
Reporting  Branch,  Office  of  Federal 
Financial  Management,  Office  of 
Management  and  Budget,  at  (202)  395- 
3993.  Non-Federal  organizations  should 
contact  the  organization's  cognizant 
Federal  agency.  The  revised  Circular  is 
available  on  the  OMB  Home  Page  at 
http://www.whitehouse.gov/WH/EOP/ 
omb,  as  well  as  from  the  EOP 
Publications  Office  at  (202)  395-7332. 
SUPPLOKNTARY  ^FORMATION;  On  June  1, 
1998  (63  FR  29786).  the  Office  of 
Management  and  Budget  (C^fB)  issued 
an  interim  final  revision  to  OMB 
Qicular  A-21,  "Cost  Principles  for 
Educational  Institutions."  to  allow 
trustees'  travel  expenses.  Only  two 
comments  were  received  in  response  to 
the  interim  final  revision;  both 
supported  the  revision.  Accordingly, 
OMB  is  adopting  in  final  form,  without 
change,  the  interim  final  revision  to 
Circular  A-21  which  was  published  at 
63  FR  29786  on  June  1. 1998. 
lacabJ.Uw. 
Dinctor. 

OMB  hereby  revises  Section  J.  SO  of 
OMB  Circular  A-21  to  read  as  follows: 

50.  Trustees.  Travel  and  subsistence 
costs  of  trustees  (or  directors)  are 
allowable.  The  costs  are  subject  to 
restricti(His  regarding  lodging, 
subsistence  and  air  travel  costs  provided 
in  Section  48. 

IFR  Doc  96-28704  Filed  10-26-98;  8:4S  am] 
I  oooa  siw-ai-^ 


SECURITIES  AND  EXCHANGE 

PM.  Ha.  10-23402;  S12-106S2I 

Tha  Saleet  Sactor  8PDR  Tniat,  at  •!.; 
Nolloa  of  Application 

October  20, 1998. 

AGENCY:  Securities  and  Exchange 

Commission  ("Commission"  or  "SEC"). 


ACTION:  Notice  of  application  for  an 
order  under  section  6(c)  of  the 
Investment  Company  Act  of  1940  (the 
"Act")  for  an  exemption  from  sections 
2(a)(32),  5(a)(1),  and  22(d)  of  the  Act 
and  rule  22c-l  under  the  Act,  and 
under  sections  6(c)  and  17(b)  of  the  Act 
for  an  exemption  bam  sections  17(a)(1) 
and  (2)  of  the  Act. 

SUMMARY  OF  APPLICATION:  Applicants 
request  an  order  that  would  permit 
certain  open-end  management 
investment  companies,  whose  portfolios 
will  consist  of  the  component  securities 
of  certain  indices,  to  issue  shares  of 
limited  redeemability;  permit  secondary 
market  transactions  in  the  shares  of  the 
companies  at  negotiated  prices;  and 
fwrmit  affiliated  persons  of  the 
companies  to  deposit  securities  into, 
and  receive  securities  from,  the 
companies  in  connection  with  the 
purchase  and  redemption  of 
aggregations  of  the  companies'  shares. 
APPLICANTS:  The  Select  Sector  SPDR 
Trust,  the  Index  Exchange  Listed 
Securities  Trust  (each  a  "Trust"  and 
together,  the  "Trusts").  State  Street 
Band  and  Trust  Company  (the 
"Adviser ").  and  ALPS  Mutual  Funds 
Services,  hic  (the  "Distributor"). 
FNJNO  DATES:  The  application  was  filed 
on  May  13, 1997,  and  amended  on 
September  4, 1998.  Applicants  have 
agreed  to  file  an  amendment,  the 
substance  of  which  is  incorporated  in 
this  notice,  during  the  notice  period. 
HEARMO  OR  NOnFICATION  OF  HEARMO:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  applicants  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  die  SEC  by  5:30  p.m.  on 
November  12. 1998,  and  should  be 
accompanied  by  proof  of  service  on 
applicants,  in  the  form  of  an  affidavit. 
Of,  for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  may  request  notification  of  a 
hearing  by  writing  to  the  SEC's 
Secretary. 

ADDRESSES:  Secretary,  SEC.  450  Fifth 
Street,  N.W..  Washii^on,  D.C.  20549. 
The  Select  Sector  SPDR  Trust,  the  Index 
Exchange  Listed  Securities  Trust,  and 
State  Street  Bank  and  Trust  Company. 
1776.  Heritage  Drive.  AFB4.  North 
Quincy,  MA  02171,  Attn:  Joseph  J. 
McBrien.  Esq.;  and  ALPS  Mutual  Fund 
Services.  Inc..  370  Seventeenth  Street. 
Suite  2.  Denver.  CO  80202.  Attn:  Tom 
Carter. 


FOR  FURTHER  INFORMATK)N  CONTACT: 
Brian  T.  Hourihan,  Senior  Counsel,  at 
(202)  942-0526,  or  Mary  Kay  Freeh, 
Branch  Chief,  at  (202)  942-0564 
(Division  of  Investment  Management. 
Office  of  Investment  Company 
Regulation). 

SUPPLEMENTARY  information:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  from  the  SEC's 
Public  Reference  Branch.  450  Fifth 
Street.  N.W..  Washington  D.C.  20549 
(tel.  (202)  942-8090). 

Applicants  Repreaentatioiu 

1.  Each  Trust  is  an  open-end 
management  investment  company 
organized  as  a  Massachusetts  business 
trust  and  registered  under  the  Act.  Each 
Trust  will  have  separate  investment 
portfolios  (each  a  "Fund").  The  Adviser 
will  act  as  investment  adviser  and 
custodian  for  each  Fund.  The 
Distributor,  a  broker-dealer  registered 
under  the  Securities  Exchange  Act  of 
1934  (the  "Exchange  Act"),  will  serve  as 
the  principal  imderwriter  of  each  Fund 
on  an  agency  basis. 

2.  Each  Fund  will  invest  in  a  portfolio 
of  equity  or  fixed  income  securities 
generally  consisting  of  the  component 
securities  of  a  specified  securities  index 
("Portfolio  Securities").  The  indices  will 
include:  the  Standard  &  Poor's  500  Basic 
Industries  Select  Sector  Index,  the 
Standard  &  Poor's  500  Consumer 
Services  Select  Sector  Index,  the 
Standard  ft  Poor's  500  Consimier 
Staples  Select  Sector  Index,  the 
Standard  &  Poor's  500  Cyclicals  and 
Transportation  Select  Sector  Index,  the 
Standard  ft  Poor's  500  Energy  Select 
Sector  Index,  the  Standard  ft  Poor's  500 
Financial  Select  Sector  Index,  the 
Standard  ft  Poor's  500  Industrial  Select 
Sector  Index,  the  Standard  ft  Poor's  500 
Technology  Select  Sector  Index  and  the 
Standard  ft  Poor's  500  Utilities  Select 
Sector  Index  (collectively,  the  "Select 
Sector  SPDR  Indices"),!  as  well  as  the 
Merrill  Lynch.  Pierce,  Fenner  ft  Smith 


>  Th«  SelMrt  Sector  SPDR  IndicM  track  the 
moveinants  of  companiM  that  ara  coraponent*  of 
tha  Sundard  k  Poor'i  500  Index  by  induatry 
aactort.  Tha  Select  Sector  SPDR  Indicaa  will  be 
calculated  by  the  Index  Sarvicaa  Group  of  the 
American  Stock  Exchai^.  Inc.  ("AMEX")  uaing  a 
"modified  market  capitalization"  methodolo^  to 
anaura  that  each  component  security  of  an  Index  ia 
rapreaantad  in  proportion  to  the  percentage  of  the 
total  market  CMitaliiation  of  tha  Index  rapretented 
by  the  Index.  Ttit  Select  Sector  SPDR  Truit  i* 
permitted  to  uae  the  Select  Sector  SPDR  Indices 
purauant  to  a  licanaing  agreement  writh  The 
Standard  a  Poor'i  Corporation,  the  AMEX.  and 
Menlll  Lynch.  Pierce.  Fenner  ft  Smith  Incorporated. 
The  Select  Sector  SPDR  Indices'  values  will  be 
disseminated  every  IS  second*  over  the 
Consolidated  Tape  Aaaociation  ("Consolidated 
Tape"). 
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Incorporated  Technology  100  Index  (the 
"Technology  100  Index."  and  together 
with  the  Select  Sector  SPDR  Indices,  the 
"Indices").* 

3.  The  investment  objective  of  each 
Fund  will  he  to  provide  investment 
results  that  correspond,  before  expenses, 
generally  to  the  price  and  yield 
performance  of  its  relevant  Index  A 
Fimd  may  not  hold  all  of  the  underlying 
securities  that  comprise  an  Index  in 
certain  instances.  When  a  potential 
component  security  is  illiquid,  a  Fimd 
may  hold  a  representative  sample  of  the 
component  securities  of  the  Index 
determined  using  a  technique  known  as 
"[Kntfolio  optimization."  ^  Applicants 
anticipate  that  a  Fund  that  utiUzes  the 
portfolio  optimization  technique  will 
not  track  its  Index  with  the  same  degree 
of  accuracy  as  an  investment  vehicle 
that  invested  in  every  component 
security  of  the  Index  with  the  same 
weighting.  Applicants  also  state  that 
over  time  the  Adviser  will  lie  able  to 
employ  the  portfolio  optimization 
technique  so  that  the  expected  tracking 
error  of  a  Fimd  relative  to  the 
performance  of  its  Index  will  be  less 
than  5  percent. 

4.  Shares  of  a  Fund  ("Shares") 
generally  will  Iw  issued  in  aggregations 
— ^  50.000  Shares  ("Creation  Units") 
depending  on  the  Fujid.  as  specified  in 
the  Fund's  prospectus.  The  price  of  a 
Creation  Unit  will  be  approximately 
$1,000,000  to  $1,100,000  (based  on  the 
values  of  the  Indices  as  of  October  6. 
1998).  To  be  eligible  to  purchase  a 
Creation  Unit,  an  investor  must  either 
be  a  participant  in  the  Continuous  Net 
Settlement  ("CNS")  System  of  the 
National  Securities  Clearing  Corporation 
("NSCC").  or  a  Depository  Trust 
Company  ("DTC")  participant.  An 
investor  washing  to  purchase  a  Creation 
Unit  from  a  Fund  will  have  to  transfer 
to  the  Fund  a  "Fund  Deposit"  consisting 
of:  (i)  a  portfolio  of  securities  that  has 
been  selected  by  the  custodian  to 


correspond  to  the  returns  on  the  Index 
("Deposit  Securities").^  and  (ii)  a  cash 
payment  to  equalize  any  differences 
between  the  market  value  per  Creation 
Unit  of  the  Deposit  Securities  and  the 
net  asset  value  ("NAV")  per  Creation 
Unit  of  the  Portfolio  Securities  ("Cash 
Component").  Certain  of  the  Funds  may 
include  as  put  of  the  Cash  Component, 
a  "Dividend  Equivalent  Payment" 
which  is  an  amount  equal  per  Creation 
Unit  to  the  dividends  accrued  on  the 
Portfolio  Securities  of  a  Fund  since  the 
last  dividend  payment  by  the  Fund,  net 
of  expenses  and  liabilities.'  An  investor 
purchasing  a  Creation  Unit  from  a  Fund 
will  be  charged  a  purchase  fee 
("Transaction  Fee")  to  prevrait  the 
dilution  of  the  interests  of  the  remaining 
shareholders  resulting  bom  the  Fund 
incurring  costs  in  connection  with  the 
purchase  of  the  Creation  Units."  Each 
Fund  will  disclose  in  its  prospectus 
and/or  statement  of  additicmal 
information  ("SAI")  the  Transaction 
Fees  charged  by  the  Fimd  or  the  method 
of  calculating  the  Transaction  Fees. 

5.  Ordere  to  purchase  Creation  Units 
will  lie  placed  with  the  Distributor  who 
will  be  responsible  for  transmitting  the 


*  The  Technology  100  Indvc  tracts  the  movemantt 
of  the  100  laigaet  domaatlcally  traded  stocks  and 
American  Dapoaitofy  Racaipto,  by  market 
capitalisation  altar  acraenlng  for  liquidity,  of 
companies  in  tachnoloiy-ralated  industries.  The 
Technology  100  Index  will  be  calculated  by  the 
Index  Sarvicaa  Group  of  AMEX  using  an  "equal 
dollar  weighting"  methodology  to  ensure  that  each 
component  security  of  the  Index  is  leprasented  in 
an  approximately  equal  dollar  amount  in  the  Index. 
The  Tedmology  100  Index's  value  will  be 
disseminated  every  IS  seconds  over  the 
consolidated  Tape. 

>  The  Adviser  will  consider  eech  component 
security  in  an  Index  for  inclusion  in  a  Fund  based 
on  the  aacurity's  contribution  to  certain 
capitaliiation,  industry,  and  fundamental 
investment  characteristics.  The  Adviser  will  seek  to 
construct  the  portfolio  of  a  Fund  so  that,  in  the 
aggregate,  iu  capitalization.  indu8ta7,  and 
fundamental  investment  characteristics  perform 
like  those  in  the  corresponding  Index^ 


*The  identity  and  number  of  shares  of  the 
Deposit  Securities  required  for  each  Fund  wUl 
rhangit  as  rebalancing  ad|u8tmants  and  corporate 
evenu  are  reflected  bom  time  to  time  by  the 
Adviser.  The  oompoaitiaa  of  tha  Dapoait  Securities 
may  alao  changs  in  reaponae  to  adjustments  to  the 
weightily  or  conqMsitioo  of  the  securidee 
constituting  an  Index. 

*  On  each  busineaa  day,  the  custodian  in 
consultation  «vith  the  Adviser  will  make  evailaUe, 
immediately  prior  to  the  opening  of  trading  on  the 
AMEX.  a  list  of  the  names  and  the  required  number 
of  aherea  of  each  Dapoait  Security,  as  well  as  the 
CMh  ComponMit.  each  as  of  tha  prior  buainaaa  day. 
par  outstanding  shares  of  eech  Fund.  The  Fund 
Dapoait  will  be  applicable  to  aftsct  purrhasas  of 
Ciaation  Unite  until  tha  Fund  Dapoait  campaaitioB 
is  next  announced.  In  addition,  each  Fund  reaarvea 
tha  rii^4o  permit  or  require  the  subatitution  of  an 
amount  of  caah  to  be  added  to  tha  Cash  Compoaant 
to  replace  any  Dapoait  Socority  that  may  be 
unavailabia  or  unavailable  in  sufficient  quantity  ior 
delivary  to  the  Fund  upon  the  purchaee  of  a 
Craetiaa  Unit,  or  whidt  may  be  ineligible  far 
tnnafar  through  the  CNS  of  the  NSOC  or  ineligible 
far  tradii^  by  an  NSOC  participant  or  tha  inveetor 
on  whoaa  behalf  tha  participaiit  is  acting,  fai 
additLon.  tha  AMEX  will  diaaeminate  every  15 
seconds  throughout  tha  trading  day  via  the 
Consolidated  Tape  an  amount  lepreeenting  on  a  par 
Shara  basis  tha  sum  of  the  Dividend  Equivalent 
Payment  elisctive  through  and  including  the  prior 
buainees  day.  plus  tha  current  value  of  the  Dejiaait 
Securitiea. 

•The  Transaction  Fee  for  eech  Fund  will  be 
separately  dateraiined.  The  Transaction  Fee  will  be 
limited  to  emounto  determined  by  the  Adviaar  to  be 
appropriate  and  trill  take  into  account  the 
traaaactiaa  coat*  aaaociatad  with  the  Depoeit 
Securitiee  of  eedi  Fund.  Brokaregs  commissions 
incurred  by  a  Fund  in  connection  with  tha 
acquisition  of  any  Index  Securities  ineligible  for 
transisr  through  the  systems  of  DTC  and  thsrafara 
ineligiUe  far  transfer  through  the  Shares  daering 
Procaea  will  be  cfaergad  to  the  Fund  and  will  atbct 
the  value  of  all  Sharaa  of  the  Fund,  unless  the 
Adviaar  adjusu  the  Transaction  Fee. 


orders  to  each  Fund.  The  Distributor 
will  issue  confirmations  of  acoeptanoe. 
issue  delivery  instructions  to  the  Fund 
to  implement  the  delivery  of  CreatioQ 
Units,  and  n?<''ntair»  recrnds  of  the 
orders  and  the  confirmations.  The 
Distributor  also  will  be  rttsponsible  for 
delivering  prospectuses  to  purdiaaers  of 
Creation  Units. 

6.  Pwsons  purchasing  Creation  Unit- 
size  aggregations  of  Shares  from  a  Fimd 
may  hold  the  Shares  or  sell  some  or  all 
of  them  in  the  secondary  market.  Shares 
will  be  listed  on  the  AMEX  and  traded 
in  the  secondary  market  as  other  equity 
securities.  An  AMEX  specialist  will  be 
assigned  to  make  a  market  in  Shares. 
The  price  of  Shares  on  the  AMEX  will 
be  based  on  a  current  bid/offer  market 
and  will  be  in  the  range  of  $15  to  S27 
per  Share  (baaed  on  the  values  of  the 
Indices  as  of  October  6. 1998). 
Transactions  involving  the  sale  of 
Shares  will  be  subject  to  customary 
brokerage  commissions  and  charges. 
Applicants  expect  that  the  price  at 
which  the  Shares  trade  wiU  be 
disciplined  by  arbitrage  opportimities 
created  by  the  ability  to  continually 
purchase  or  redeem  Creation  Units  at 
their  NAV,  which  should  ensure  that 
the  Shares  will  not  trade  at  a  material 
discount  or  premiiun  in  relation  to  their 

NAV. 

7.  AppUcants  expect  that  purchasers 
of  Creation  Units  will  include 
institutional  investors  and  arbitrageurs 
(v^ch  could  include  institutional 
investors).  The  AMEX  specialist,  in 
providing  for  a  feir  and  orderly 
secondary  market  for  Share,  also  may 
purchase  Shares  fat  use  in  its  market- 
making  activities  on  the  AMEX. 
Applicants  expect  that  secondary 
market  purdiasers  of  Shares  will 
include  both  institutional  and  retail 
investors.' 

8.  Shares  will  not  be  individually 
redeemable.  Shares  %vill  aoly  be 
redeemable  in  Creation  Unit-size 
aggregations  throu^  each  Fund.*  To 
redeem,  an  investor  will  have  to 
acciuntilate  enough  Shares  to  cxmstitute 
a  Creation  Unit.  An  investor  redeeming 
a  Creation  Unit  genorally  will  receive  a 
portfolio  of  securities  identical  to  the 
Deposit  Securities  in  effect  on  the  date 
the  redemption  request  is  made.  An 
inventoy  may  receive  the  cash 
equivalent  of  a  PortfoUo  Security  upon 
its-request  if,  for  example,  the  investor 


'  Share  wUl  be  ragiatared  in  book-entry  farm  only. 
DTC  or  iu  nominee  will  be  the  registered  owner  of 
all  outatandii^  Sharaa.  Records  reflecting  the 
beneficial  owitars  of  Sharaa  will  be  maintaiiwd  by 
DTC  or  ite  participents 

•Creetion  Unite  may  be  redeemed  through  either 
NSCC  or  DTC  Investors  who  redeem  through  DTC 
will  pey  a  higher  Tiansactioo  Fee. 
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were  constrained  from  effecting 
transactions  in  the  Portfolio  Security  by 
regulation  or  policy.  A  redeeming 
investor  will  also  receive  a  Dividend 
Equivalent  Payment,  and  may  also 
receive  an  amount  of  cash  to  equalize 
any  differences  between  the  market 
value  of  the  Portfolio  Securities  and  the 
NAV  per  Creation  Unit.  A  redeeming 
investor  will  pay  a  Transaction  Fee 
calculated  in  the  same  manner  as  a 
Transaction  Fee  payable  in  connection 
with  the  purchase  of  a  Creation  Unit." 

9.  Because  each  Fimd  will  redeem 
Creation  Units  in  kind,  a  Fund  will  not 

'  have  to  maintain  cash  reserves  for 
redemptions.  This  will  allow  the  assets 
of  each  Fund  to  be  committed  as  fully 
as  possible  to  tracking  its  Index. 
Accordingly,  applicants  state  that  each 
Fund  will  be  able  to  track  its  Index  more 
closely  than  certain  other  investment 
products  that  must  allocate  a  greater 
portion  of  their  assets  for  cash 
redemptions. 

10.  Applicants  state  that  neither  Trust 
nor  any  Fund  will  be  marketed  or 
otherwise  held  out  as  a  "mutual  fund." 
Rather,  appUcants  state  that  each  Fund 
will  be  marketed  as  an  "exchange- 
traded  fund."  All  marketing  materials 
will  refer  to  a  Fund  as  an  "investment 
company"  and  "fund"  without 
reference  to  an  "open-end"  or  "mutual 
fund,"  except  to  contrast  a  Fund  with  a 
conventional  open-end  management 
investment  company.  In  all  marketing 
materials  where  the  method  of 
obtaining,  buying  or  selling  Shares  is 
described,  applicants  will  include  a 
statement  to  the  effect  that  Shares  are 
not  redeemable  through  a  Fund  except 
in  Creation  Units.  The  same  type  of 
disclosure  will  be  provided  in  each 
Fund's  prospectus,  SAI.  advertising 
materials,  and  all  reports  to 
shareholders.*" 


*Sas  note  6,  tupra. 

'0  Applicanti  (Uta  that  peraoiu  purchasing 
Craation  Units  will  b*  cautioned  in  a  Fund's 
prospactus  thai  soma  activities  on  their  pan  may, 
depending  on  the  cireunutances.  result  in  their 
being  deemed  statutory  underwriters  and  subject 
them  to  the  prospectus  delivery  and  liability 
provisions  of  the  Securities  Act  of  1933  ("Securities 
Act").  For  example,  a  broker-dealer  firm  or  its  client 
may  be  deemed  a  statutory  underwriter  if  it  takes 
Creation  Units  after  placing  an  order  with  the 
Distributor,  breaks  them  down  into  the  constituent 
Shares,  and  sells  Shares  directly  to  its  customers: 
or  if  it  chooses  to  couple  the  creation  of  a  supply 
of  new  Shares  with  an  active  selling  effort  involving 
solicitation  of  secondary  market  demand  foi  Shares. 
A  Fund's  prospectus  will  sute  that  whether  a 
person  is  an  underwriter  depends  upon  all  the  facts 
and  circumstances  pertaining  to  that  person's 
activities.  A  Fund's  prospectus  also  will  state  that 
broker-dealer  firms  should  also  note  that  dealers 
who  are  not  "underwriters"  but  are  participating  in 
a  distribution  (as  contrasted  to  ordinary  secondary 
trading  transactions),  and  thus  dealing  with  Shares  ' 
that  are  part  of  an  "unsold  allotment"  within  the 


Applicants'  Legal  Analysis 

1.  Applicants  request  an  order  under 
section  6(c)  of  the  Act  granting  an 
exemption  from  sections  2(a)(32), 
5(a)(1),  and  22(d)  of  the  Act  and  rule 
22c-l  under  the  Act;  and  under  sections 
6(c)  and  17(b)  of  the  Act  granting  an 
exemption  from  sections  17(a)(1)  and  (2) 
of  the  Act. 

2.  Section  6(c)  of  the  Act  provides  that 
the  Commission  may  exempt  any 
person,  security,  or  transaction,  or  any 
class  of  persons,  securities,  or 
transactions,  if  and  to  the  extent  that 
such  exemption  is  necessary  or 
appropriate  in  the  public  interest  and 
consistent  with  the  protection  of 
investors  and  the  purposes  fairly 
intended  by  the  policy  and  provisions  of 
the  Act. 

Sections  5(a)(1)  and  2(aH32)  of  the  Act 

3.  Section  5(a)(1)  of  the  Act  defines  an 
"open-end  company"  as  a  management 
investment  company  that  is  offering  for 
sale  or  has  outstanding  any  redeemable 
security  of  which  it  is  the  issuer. 
Section  2(a)(32)  of  the  Act  defines  a 
redeemable  security  as  any  security, 
other  than  short-term  paper,  under  the 
terms  of  which  the  holder,  upon  its 
presentation  to  the  issuer  is  entitled  to 
receive  approximately  his  proportionate 
share  of  the  issuer's  current  net  assets, 
Drthe  cash  equivalent.  Because  Shares 
will  not  be  individually  redeemable, 
applicants  request  an  order  that  would 
permit  each  Trust  to  register  and  operate 
as  an  open-end  management  investment 
company.  Applicants  state  that 
investors  may  purchase  Shares  in 
Creation  Units  bom  each  Fund  and 
redeem  Creation  Units.  Applicants 
further  state  that  because  the  market 
price  of  Creation  Units  will  be 
disciplined  by  arbitrage  opportunities, 
investors  should  be  able  to  sell  Shares 
in  the  secondary  market  at 
approximately  their  NAV. 

Section  22(d)  of  the  Act  and  Rule  22c- 
1  Under  the  Act 

4.  Section  22(d)  of  the  Act,  among 
other  things,  prohibits  a  dealer  from 
selling  a  redeemable  security  that  is 
being  currently  offered  to  the  public  by 
or  through  an  imderwriter,  except  at  a 
ciurent  public  offering  price  described 
in  the  prospectus.  Rule  22c-l  under  the 
Act  generally  requires  that  a  dealer 
selling,  redeeming,  or  repurchasing  a 
redeemable  security  do  so  only  at  a 
price  based  on  its  NAV.  Applicants  state 
that  secondary  market  trading  in  Shares 


meaning  of  section  4(3)(C)  of  the  Securities  Act. 
would  be  utuble  to  take  advantage  of  the 
prospectus  delivery  exemption  provided  by  section 
4(3)  of  the  Securities  Act. 


will  take  place  at  negotiated  prices,  not 
at  a  current  offiering  price  described  in 
the  proq>ectus,  and  not  at  a  price  based 
on  NAV.  Thus,  purchases  and  sales  (rf 
Shares  in  the  secondary  market  will  not 
comply  with  section  22(d)  and  rule  22c- 
1.  Applicants  request  an  exemption 
from  these  provisions. 

5.  Applicants  assert  that  the  concerns 
sought  to  be  addressed  by  section  22(d) 
of  the  Act  and  rule  22c-l  imder  the  Act 
with  respect  to  pricing  are  equally 
satisfied  by  the  proposed  method  of 
pricing  Shares.  Applicants  maintain  that 
while  there  is  little  legislative  history 
regarding  section  22(^,  its  provisions, 
as  well  as  those  of  rule  22c-l,  appear  to 
have  been  designed  to  (1)  prevent 
dilution  caused  by  certain  riskless- 
trading  schemes  by  principal 
underwriters  and  contract  dealers,  (ii) 
prevent  unjust  discrimination  or 
preferential  treatment  among  buyers 
resulting  from  sales  at  diffierent  prices, 
and  (iii)  assure  an  orderly  distribution 
of  investment  company  shares  by 
eliminating  price  competition  from 
dealen  offering  shares  at  less  than  the 
published  sale  price  and  repurchasing 
shares  at  more  than  the  published 
redemption  price. 

6.  Applicants  believe  that  none  of 
these  purposes  will  be  thwarted  by 
permitting  Shares  to  trade  in  the 
secondary  market  at  negotiated  prices. 
Applicants  state  (i)  that  seconduy 
market  trading  in  Shares  does  not         s. 
involve  the  Fund  as  parties  and  cannot 
result  in  dilution  of  an  investment  in 
Shares,  and  (ii)  to  the  extent  different 
prices  exist  during  a  given  trading  day. 
or  from  day  to  day,  such  variances  occur 
as  a  result  of  third-party  market  forces, 
such  as  supply  and  demand,  not  as  a 
result  of  unjust  or  discriminatory 
manipulation.  Therefore,  applicants 
assert  that  secondary  market 
transactions  in  Shares  will  not  lead  to 
discrimination  or  preferential  treatment 
among  purchasers.  Finally,  applicants 
contend  that  the  proposed  distribution 
system  will  be  orderly  because  arbitrage 
activity  will  ensure  that  the  difference 
between  the  market  price  of  Shares  and 
their  NAV  remains  narrow. 

Section  1 7(a)  of  the  Act 

7.  Section  1 7(a)  of  the  Act  generally 
prohibits  an  affiliated  person  of  a 
registered  investment  company,  or  an 
affiliated  person  of  such  person,  from 
selling  any  security  to  or  purchasing  any 
security  from  the  company.  Because 
purchases  and  redemptions  of  Creation 
Units  will  be  "in-kind"  rather  than  cash 
transactions,  section  17(a)  may  prohibit 
affiliated  persons  of  the  Fund  bom 
purchasing  or  redeeming  Creation  Units. 
Because  the  definition  of  "affiliated 
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person"  of  another  person  in  section 
2(a)(3)  of  the  Act  includes  any  person 
owning  five  percent  or  more  of  an 
issuer's  outstanding  voting  securities, 
every  purchaser  of  a  Creation  Unit  will 
be  affiliated  with  a  Fund  so  long  as 
fewer  than  twenty  Creation  Units  of  the 
Fimd  are  extant.  Applicants  request  an 
exemption  from  section  17(a)  under 
sections  6(c)  and  17(b).  to  permit 
•  affiliated  persons  of  the  Funds  to 
purchase  and  redeem  Creation  Units. 

8.  Section  17(b)  authorizes  the 
Commission  to  exempt  a  proposed 
transaction  from  section  17(a)  if 
evidence  establishes  that  the  terms  of 
the  transaction,  including  the 
consideration  to  be  paid  or  received,  are 
reasonable  and  fair  and  do  not  involve 
overreaching,  and  the  proposed 
transaction  is  consistent  with  the 
policies  of  the  registered  investment 
company  and  the  general  provisions  of 
the  Act.  Applicants  contend  that  no 
useful  purpose  would  be  served  by 
prohibiting  affiliated  persons  of  a  Fund 
described  above  fit>m  purchasing  or 
redeeming  Creation  Units.  The 
composition  of  a  Fund  Deposit  made  by 
a  purchaser  or  given  to  a  redeeming 
investor  will  be  the  same  regardless  of 
the  investor's  identity,  and  will  be 
valued  under  the  same  objective 
standards  applied  to  valuing  the 
Portfolio  Securities.  Therefore, 
applicaots  state  that  "in  kind" 
purchases  and  redemptions  will  afford 
no  opportunity  for  an  affiliated  person 
of  a  Fund  to  effect  a  transaction 
detrimental  to  the  other  holders  of  its 
Shares.  Applicants  also  believe  that  "in 
kind"  purchases  and  redemptions  will 
■  not  result  in  abusive  self-dealing  or 
overreaching  by  affiliated  persons  of  the 
Fund. 

Applicants'  Conditioiis 

Applicants  agree  that  the  order 
granting  the  requested  relief  will  be 
subject  to  the  following  conditions: 

1.  Applicants  will  not  register  a  new 
Fund  of  a  Trust,  whether  identical  or 
similar  to  the  Funds,  by  means  of  filing 
a  post-effective  amendment  to  the 
Trust's  registration  statement  or  by  any 
other  means,  unless  Applicants  have 
requested  and  received  vrith  respect  to 
such  new  Fimd.  either  exemptive  relief 
from  the  Commission  or  a  no-action 
letter  from  the  Division  of  Investment 
Management  of  the  Commission. 

2.  Each  Fimd's  prospectus  will  claarly 
disclose  that,  for  purposes  of  the  Act. 
Shares  are  issued  by  the  Fimd  and  that 
the  acquisition  of  Shares  by  investment 
companies  is  subject  to  the  restrictions 
of  section  12(d)(1)  of  the  Act. 


For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 
Maigaral  H.  McFariand, 
Deputy  Secretary. 

(PR  Doc  9&-28641  Filed  10-26-98;  8:45  am] 
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•7-881 

Salf-ReguMory  OrBMtizattons; 
Amertean  Slock  Exchmgei  Inc.;  Order 
QrMilIng  Approval  10  PropoMd  Rule 
Change  and  AiMndment  No.  1  Thereto 
and  NoHca  of  Filing  and  Order 
QrMlIng  Acooleratod  Approval  to 
Amendment  Noa.  2. 3,  and  4  to  the 
Propoaad  Rule  Change  Ralaling  to 
Uattng  and  Tradbig  Opticna  on  the 
PauzaTombatona Common  Stock 
IndexSM 

October  19, 1998. 

L  iBtrodoctiaii 

On  October  8. 1997.  the  American 
Stock  Exchange.  Inc.  ("Amex"  or 
"Exchange")  submitted  to  the  Securities 
and  Exchange  Commission  ("SEC"  or 
"Commission"),  pursuant  to  Section 
19(b)(1)  of  the  Securities  Exchange  Act 
of  1934  ("Act") »  and  Rule  19b-4 
thereunder .2  a  proposed  rule  change  to 
authorize  Options  on  the  Pauze 
Tombstone  Common  Stock  Index. 

The  proposed  rule  change,  including 
Amendment  No.  1,  was  published  for 
comment  in  the  Federal  Register  on 
December  12, 1997.'  No  comments  were 
received  on  the  proposal.  On  May  29, 
August  19.  and  August  25. 1998. 
respectively,  the  Exchange  submitted 
Amendmoit  Nos.  2.*.  3.»  and  4"  to  the 
proposed  rule  change.  This  order 
approves  the  propmal  and  grants 
accelerated  approval  to  Amendment 
Nos.  2.  3.  and  4. 


•  15  U.S.C  78a(bXl)- 
» 17  era  2«.l«b-4. 

'Sacimties  Exchange  Act  Release  Na  39407  (Dec 
S.  1997),  62  ra  65463. 

•  See  Letter  from  Scott  G.  Van  Hatten.  Legal 
Counsel,  Derivatives  Legal  Department,  Amex.  to 
David  Sieradzki,  Attorney,  Division  of  Market 
RaguUtion  ("DivUioo"),  SEC  dated  May  26. 1996 
("Amendment  No.  2"). 

9See  Letter  from  Sco«&  Van  Hatten.  I^agal 
Counsel.  Derivatives  Legal  Department,  Amex.  to 
David  Sietadzki,  Attorney,  Division,  SlEC  dated 
August  18, 1998  ("Amendment  No.  3"). 

•  See  Letter  from  Scott  G.  Van  Hatten,  Legal 
Counsel.  DerivaUves  I>egal  Departooent,  Amex.  to 
David  Sieradzki.  Attorney.  Division.  SEC  dated 
August  24. 1998  ("Amendment  No.  4"). 


n.  Description  of  dw  Proposal 

A.  General 

Amex  proposes  to  trade  standardized 
options  on  the  Pauze  Tombstone 
Common  Stock  Index  ("Index"),  a  cash- 
settled  narrow  based  index  developed 
by  Pauze  Swanson  Capital  Management 
Co  ™  ("Pauze").  The  Index  is  composed 
of  the  stocks  often  ctHnpanies  involved 
in  the  death  care  services  or  products 
industry.  In  addition,  the  Anoex 
proposes  to  amend  Rule  902C  to  include 
the  Pauz6  Tombstone  CcHnmon  Stodi 
Index  in  the  disclaimer  provisions  of 
that  rule.' 

B.  Composition  of  the  Index 

The  Index  is  compoaed  of  the  stocks 
often  ccHnpanies  involved  in  providing 
death  care  services  at  products 
consisting  of  funeral  services,  cemetery 
services,  and  funeral  and  cemetery 
support  goods  and  services.  The  Index 
also  currently  serves  as  the  basis  for  an 
index  mutual  fund  being  offtered  by 
Pauze.  whidi  has  been  registered  with 
the  Commission  as  an  investment 
adviser  since  1993.  Pauze's  president. 
Philip  C.  Pause,  has  specialized  in 
providing  investment  management  for 
the  assets  of  pre-need  funeral  accounts 
and  cemetery  endowment  care  funds 
since  1985.  and  is  financial  consultant 
to  several  state-  and  nation-wide  funeral 
trusts  and  fimeral  directors  associations' 
retirement  plans. 

The  Exchange  will  use  a  modified 
market  capitalization  methodology  to 
calculate  the  value  of  the  Index*  The 
Index  was  initialized  at  a  level  of  100  at 
the  close  of  trading  on  its  base  date  of 
December  31, 1985." 

C.  Eligibility  Standards  for  Index 
Components 

Pauze,  as  developer  of  the  Index,  is 
responsible  for  selecting  and 
maintaining  the  list  of  companies  to  be 
included  in  the  Index.  Only  stocks  of 
companies  which  derive  at  least  fifteen 
percent  of  their  revenues  bom  the 
provision  of  goods  and/or  services  to  the 
death  care  sector  of  the  economy  are 
eligible  to  be  included.  The  Index 
conforms  with  the  criteria  of  Exchange 


'  Amex  Rule  902  will  be  amaoded  to  add 
subaectioa  (h)  wliich  will  provide,  among  other 
things,  that  Pause  Swanaoo  Capital  Management 
Co.  does  not  guarantee  the  accuracy  or 
completeness  of  the  Index  or  any  daU  includad 
therein,  nor  does  Pause  Swuaon  Capital 
Man^ament  Co.  make  any  wrananty.  either  expraas 
or  implied,  as  to  the  resulu  to  be  obuined  by  any 
person  or  entity  from  the  use  of  the  Index  or  any 
data  included  therein. 

•  See  in^  sacUon  n.  D.  entitled -Hndex 
Calculation"  for  a  daecriptioo  of  thU  calculation 
method. 

•The  Index's  value  at  the  doee  of  trading  on 
Al^ust  19.  1997  was  523.04. 
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Rule  901C  for  including  stocks  in  an 
index  on  which  standardized  options 
trade.  In  addition,  all  of  the  component 
seciuities  currently  meet  the  following 
standards:  (1)  each  component  has  a 
market  capitalization  of  at  least  $100 
million;  (2)  the  total  market 
capitalization  of  the  Index  is  greater 
than  S17  billion:  (3)  more  than  95%  of 
the  weight  of  the  Index  is  accounted  for 
by  securities  each  having  an  average 
monthly  trading  volume  of  greater  than 
1.000,000  shares  over  the  six  months 
preceding  the  date  of  this  filing;  (4) 
foreign  country  securities  or  American 
Depositary  Receipts  thereon  are  not 
currently  represented  in  the  Index;  (5) 
all  component  stocks  are  either  listed  on 
the  New  York  Stock  Exchange 
("NYSE"),  Amex.  or  traded  through  the 
facilities  of  the  National  Association  of 
Securities  Dealers  Automated  Quotation 
System  ("Nasdaq")  and  are  reported 
National  Market  System  securities;  and 
(6)  over  95%  of  the  numerical  value  of 
the  Index  is  accounted  for  by  securities 
that  meet  the  current  criteria  for 
standardized  options  trading  set  forth  in 
Exchange  Rule  915. i° 

While  the  shares  of  the  Service  Corp. 
International  constitute  58.10%  of  the 
overall  Index  value,  the  Exchange 
believes  that  the  price  of  Service  Corp. 
stock  is  not  readily  susceptible  to 
manipulation  because  the  company 
enfoys  a  sizable  market  capitalization  of 
more  than  10.89  billion  dollars,  has  over 
255  miUion  shares  outstanding,  and  has 
experienced  an  average  monthly  trading 
volume  of  almost  12  million  shares  in 
the  six  months  preceding  the  date  of 
this  order.  Furthermore,  its  contribution 
to  the  value  of  the  Index  will  diminish 
as  the  stocks  of  more  companies  are 
added.  The  Exchange  anticipates  that 
several  more  companies  will  qualify  for 
addition  to  the  Index  within  the  next 
few  months.  No  other  component 
security  in  the  Index  currently  aocoimts 
for  more  than  13.55%  of  the  value  of  the 
Index. 

The  Exchange  beUeves  the  potential 
for  manipulation  of  the  Index  is 
minimized  and.  in  particular,  the  lesser- 
traded  component  stocks  should 
properly  be  included  in  the  Index  for 
the  following  reasons:  (1)  the 


'•InitUl  eligibility  criteria  include:  (1)  the 
tecurity  must  have  a  minimum  of  7.000,000  tharea 
held  by  penons  other  than  thoae  required  to  report 
their  tecurity  holdings  under  Section  16(a)  of  the 
Act;  (2)  there  must  be  at  least  2.000  holders  of  the 
security:  (3)  the  security  must  have  a  trading 
volume  of  at  least  2.400.000  shares  over  the 
preceding  twelve  months;  (4)  the  security  must 
have  had  a  share  price  of  at  least  7  Vi  for  the 
majority  of  busineaa  days  for  the  Last  three  calendar 
months  preceding  the  date  of  selection,  and  (5)  the 
issuer  is  in  compliance  with  any  applicable 
requireoMnts  of  the  Act 


representation  of  these  stocks  in  relation 
to  the  overall  Index  value  (an  aggregate 
of  4.76%  of  the  weight  of  the  Index)  is 
small,  and  (2)  over  95%  of  the  value  of 
the  Index  is  accounted  for  by  stocks 
which  comply  with  the  listing  criteria 
for  standardized  options  trading  set 
forth  in  Rule  915  and  have  an  average 
marker  capitaUzation  of  3.12  billion 
dollars,  an  average  of  91  miUion  shares 
outstanding,  and  a  six-month  average 
monthly  trading  volume  of  5.14  million 
shares. 

D.  Index  Calculation 

The  Index  will  be  calculated  by  the 
Amex  using  a  modified  markcrt 
capitalization  methodology.  The  value 
of  the  Index  is  determined  by 
multiplying  the  price  of  each  stock 
times  the  number  of  its  shares 
outstanding  times  the  percentage  of  the 
company's  revenues  derived  from  the 
death  care  industry.  ^^  adding  those 
products  and  dividing  by  a  divisor. 
CurrenUy.  in  the  case  of  Hillenbrand 
Industries  and  American  Annuity 
Group,  only  46%  and  15%,  respectively, 
of  their  total  mariiet  capitalization  are 
valued  in  the  Index  siiu»  those 
proportions  of  the  companies'  revenues 
are  derived  from  business  in  the  death 
care  industry.  The  Exchange  represents 
that  the  percentage  of  a  components' 
business  that  comes  from  the  death  care 
industry  will  be  determined  by  David  D. 
Jones,  in  consultation  with  the 
Exchange,  using  the  components' 
financial  statements  filed  with  the 
Commission.^'  The  divisor  was  initially 
determined  to  yield  a  benchmark  Index 
value  of  100  at  the  close  of  trading  on 
its  base  date  of  December  31, 1985." 

Similar  to  other  stock  index  values 
published  by  the  Exchange,  the  value  of 
the  Index  will  be  calculated 
continuously  and  disseminated  every  15 
seconds  over  the  Consolidated  Tape 
Association's  Network  B  and  to  the 
Options  Price  Reporting  Authority 
("OPRA") 

E.  Index  h4aintenance 

The  Index  will  be  maintained  by  the 
Amex  in  consultation  with  David  D. 
Jones.'*  If  necessary  in  order  to 
maintain  continuity  of  the  Index,  its 
divisor  may  be  adjusted  to  refiect 
certain  events  relating  to  the  component 


"See  Amendment  No.  3,  tupn  note  5. 

■'See  Amendment  No.  4.  supra  note  6.  The 
Commission  notes  that  David  D.  Jones  and  the 
Exchange  reserve  the  right  to  consult  additional 
information  sources,  such  as  independent 
commercial  financial  information  vendor*  in 
making  their  determinations.  Id. 

■ '  The  Index's  val  ue  at  the  cloae  of  trading  on 
August  91.  1997  was  523.04. 

'*  See  Amendment  No.  2,  tupn  note  4. 


Stocks.  These  events  include,  but  are  not 
limited  to.  stock  distributions,  stock 
splits,  reverse  stock  splits,  spin-offs, 
certain  rights  issuance, 
recapitalizations,  reorganizations,  and 
mergers  and  acquisitions. 

The  Exchange  will  maintain  the  Index 
so  that  (1)  the  Index  is  comprised  of  no 
less  than  9  component  securities;  (2) 
each  of  the  component  securities 
constituting  the  top  90%  of  the  Index  by 
weigjit.  %vill  have  a  minimnin  market 
capitalization  of  $75  million  and  each  of 
the  component  stocks  constituting  the 
bottom  10%  of  the  Index,  by  weight, 
may  have  a  minimum  market 
capitalization  of  $50  million;  (3)  90%  of 
the  Index's  numerical  index  value  and 
at  least  70%  of  the  total  number  of 
component  securities  will  meet  the  then 
current  criteria  for  standardized  option 
trading  set  forth  in  Amex  Rule  915,  (4) 
foreign  country  seciuities  or  ADRs 
thereon  that  are  not  subject  to 
comprehensive  surveillance  agreements 
will  not  in  the  aggregate  represent  more 
than  20%  of  the  weight  of  the  Index;  (5) 
all  component  securities  will  either  be 
hsted  on  Amex,  the  NYSE,  or  Nasdaq/ 
NMS  listed;  and  (6)  90%  of  the 
component  securities  shall  have  a 
monthly  trading  volume  of  at  least 
500,000  shares  and  the  component 
seciuities  constituting  the  bottom  10% 
of  the  Index,  by  weight,  shall  have  a 
minimum  average  monthly  trading 
volume  of  at  least  100,000  shares. 

The  Exchange  shall  not  open  for 
trading  any  additional  option  series 
should  the  Index  fail  to  satisfy  any  of 
the  maintenance  criteria  set  forth  above 
unless  such  failure  is  determined  by  the 
Exchange  not  to  be  significant  and  the 
Commission  concurs  in  that 
determination. 

F.  Expiration  and  Settlement 

The  exercise  settiement  value  for  all 
of  the  Index's  expiring  options  will  be 
calculated  based  upon  the  primary 
exchange  regular  way  opening  sale 
prices  for  the  component  stofd^s.  In  the 
case  of  securities  traded  through  the 
Nasdaq  system,  the  fint  reported  regular 
way  sale  price  vyill  be  used.  If  any 
component  stock  does  not  open  for 
trading  on  its  primary  market  on  the  last 
trading  day  before  expiration,  then  the 
prior  day's  last  sale  price  will  be  used 
in  the  calculation.  *> 


"The  Commission  note*  that  puiauant  to  Article 
XVn.  Section  4  of  the  Options  Qearing 
Corporation's  ("OOC")  ^-laws.  OCC  is  empo«rared 
to  fix  an  exercise  settlement  amount  in  the  event 
it  determines  a  cumnt  index  value  is  unreported 
or  otherwise  unavailable.  Further.  OCC  has  the 
authority  to  fix  an  exercise  aattlement  anoount 
whenever  the  primary  market  for  the  securities 
representing  a  substantial  part  of  the  value  of  an 
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G.  Contract  Specifications 

The  proposed  options  on  the  Index 
will  be  European  style,'"  and  cash 
settied.  Standard  option  trading  hours 
(9:30  a.m.  to  4:02  p.m.  New  York  Time) 
will  apply.  The  options  on  the  Index 
will  expire  on  the  Saturday  following 
the  third  Friday  of  the  expiration 
month.  The  last  trading  day  in  an 
expiring  option  series  mil  normally  be 
the  second  to  last  business  day 
preceding  the  Saturday  following  the 
third  Friday  of  the  expiration  month 
(normally  a  Thursday).  The  Exchange 
plans  to  list  option  series  with 
expirations  in  the  three  near-term 
^tmAttr  months  and  in  the  two 
additional  calendar  months  in  the 
March  cycle.  In  addition,  longer  term 
option  series  having  up  to  thirty-six 
months  to  expiration  may  be  traded. 
Trading  in  expiring  options  will  cease  at 
the  close  of  trading  on  the  last  trading 
day.  The  Exchange  proposes  to  list  near- 
the-money  [i.e..  within  ten  points  above 
or  below  the  current  Index  value)  option 
series  on  the  Index  at  2'/^  point  strike 
(exercise)  price  intervals  when  the  value 
of  the  Index  is  below  200  points. 

H.  Position  and  Exercise  Limits.  Margin 
Requirements  and  Trading  Halts 

The  Index  is  deemed  to  be  a  Stock 
Index  Option  imder  Rule  90lC(a)  and  a 
Stock  Index  Industry  Group  under  Rule 
900C(b)(l).  Amex  Rules  900C  throu^ 
980C  wUl  apply  to  the  trading  of  option 
contracts  based  on  the  Index.  These 
Rules  cover  issues  such  as  surveillance, 
exercise  prices,  exercise  limits,  and 
trading  halt  procedures  '^  that  are 
applicable  to  trading  of  narrow-based 
index  options.  In  addition,  the  Exdiange 
has  set  a  position  limit  of  6,000 
contracts  on  the  same  side  of  the  market 
with  respect  to  options  on  this  Index. 

/.  Listing  of  Long-Term  Options  on  the 
Full  or  Reduced  Value  of  the  Index 

The  proposal  provides  that  the 
Exchange  may  list  longer  term  options 
series  having  up  to  thirty-six  months  to 
expiratitm  on  the  full  value  of  the  Index. 
Instead  of  such  long-term  options  on  a 
full  value  level,  the  Exchange  may  list 
long-term,  reduced  value  put  and  call 
options  based  on  one-tenth  ( Vio)  of  the 


Index's  full  value.  The  interval  between 
expirations  months  for  either  a  full 
value  or  reduced  value  long-term  option 
vnll  not  be  less  than  six  months.  The 
trading  of  any  long-term  options  would 
be  subject  to  the  same  rules  that  govern 
the  trading  of  all  the  Exchange's  index 
options,  including  sales  practice  rules, 
margin  requirements  and  floor  trading 
proradures.  and  all  options  will  have 
European  style  exercise. 

/.  Surveillance 

Surveillance  procedures  currently 
used  to  monitor  trading  in  each  of  the 
Exchange's  other  index  options  will  also 
be  used  to  monitor  trading  options  on 
the  Index.  These  procedures  include 
complete  access  to  trading  activity  in 
the  underlying  seciuities.  Further,  the 
Intermarket  Surveillance  Group  ("ISG") 
Agreement,  dated  July  14. 1983.  as 
amended  on  January  29. 1990.  will  be 
applicable  to  the  trading  of  options  on 
the  Index.*" 

Pauze  wiU  not  be  directly  involved 
with  the  (m-going  maintenance  of  the 
Index.  The  Index  will  be  maintained  by 
the  Exchange,  in  consultation  with 
David  D.  Jones.  Mr.  Jones,  a  former 
employee  of  Pauze  was  active  in  the 
development  of  the  Index.  Mr.  Jones, 
who  is  not  a  broker-dealer,  will  be 
entering  into  a  consulting  arrangement 
with  Pauze  to  worii  with  the  Exchange 
to  maintain  the  Index.  Mr.  Jones  and 
Pauze  will  adopt  procedures  to  prevent 
non-public  information  relating  to  the 
Index  from  being  discussed  with  anyone 
from  Pauze  before  such  information  has 
been  made  pubUc  through  the 
distribution  of  an  Information  circular 
by  the  Exchange.'* 


underlying  index  is  not  open  for  trading  at  the  time 
whan  tba  cumnt  index  value  (!>..  the  value  used 
far  exarciae  settlement  purpoaes)  ordinarily  vrould 
be  datennined.  See  Securities  Exd>ange  Act  Releaat 
No.  37315  (June  17, 1996).  61  FR  42671  (order 
approving  SR-OCC-9S-19). 

>•  A  European-style  option  can  be  exercised  only 
during  a  spwdfied  period  before  the  option  expires. 

•^Pursuant  to  Amax  rule  OiaC.  the  trading  of 
options  on  the  Index  «rill  be  halted  or  suspended 
whenever  trading  in  underlying  securities  wfaoee 
weighted  value  lapiMenU  more  than  20%  of  the 
Index's  value  are  halted  or  suspended. 


m.  Discuaaion 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rides  and  r^ulations  thereunder 
applicable  to  a  national  seciuities 
exchange,^  and,  in  particular,  with  the 
requirements  of  Secticm  6(b)(5).2' 
Specifically,  the  Commission  finds  that 
the  trading  of  options  on  the  Index, 
including  full-value  and  reduced  value 
index  options,  will  serve  to  promote  the 
pubUc  interest  and  help  to  remove 
impediments  to  a  free  and  open 
securities  market  by  providing  investors 
with  an  additional  means  to  hedge 
exposure  to  market  risk  associated  with 
stocks  in  the  death  care  industry.^ 

The  trading  of  options  oa  the  Index 
and  reduced-value  Index,  however, 
raises  several  issues  relating  to  index 
design,  customer  protection, 
surveillance,  and  market  impact.  The 
Commission  believes,  for  the  reasons 
discussed  below,  that  the  Amex 
adequately  has  addressed  these  issues. 

A.  Index  Design  and  Structure 

The  Commission  believes  it  is 
appropriate  for  the  Exchange  to 
designate  the  Index  as  narrow-based  for 
purposes  of  index  options  trading.  The 
Index  is  comprised  of  a  limited  number 
of  stocks  intended  to  track  discrete 
industry  groups  of  the  death  care  sectw 
of  the  stock  market  Accordingly,  the 
Commission  beheves  it  is  appropriate 
for  the  Amex  to  apply  its  ndes 
governing  narrow-based  index  options 


"ISG  was  fornied  on  |uly  14, 1963  to,  aniaag 
other  things,  coordinate  more  effectively 
surveillance  and  investigative  information  sharing 
arrangements  in  the  stock  and  options  markats.  See 
Inteimarfcet  Surveillance  Group  Agreement.  |uly  14, 
1983.  The  most  recent  amendment  to  the  ISG 
Agreement,  which  incorporates  the  original 
agreement  and  all  amendmMits  made  thereafter, 
was  signed  by  ISG  mambeis  oo  January  2<i.  199a 
See  Second  Amendment  to  the  Intermarket 
Surveillance  Group  Agreement  January  29, 1990. 
The  mamben  of  the  ISG  are:  the  Amax:  the  Boston 
.  Stock  Exchange,  Inc.:  tba  Chicago  Board  Options 
Exchange,  Inc;  the  Chicago  Stock  Exrhange,  Inc.: 
the  (National  Aaaociation  of  Securities  Dealers,  Inc; 
the  NYSE:  the  Pacific  Slock  Exchange,  hic  and  the 
Philadelphia  Stock  Exchange,  Inc.  Because  of 
potential  opportunities  for  trading  abuses  involving 
stock  index  futures,  stock  options,  and  the 
underlying  stock,  and  the  need  for  greater  sharing 
of  surveillance  information  for  these  potential 
inteimarkel  trading  abuses,  the  major  stock  index 
futuiea  tn^rtfy  (e.g..  the  Chicago  Mercantile 
Exchange  and  the  Chic^o  Boerd  of  Trade)  joined 
the  ISG  as  affiliate  members  in  1990. 

••See  Amendment  No.  2.  tupra  note  4.  In 
addition,  Mr.  Jones  tepresenU  that  he  will  not  enter 
into  any  transactions  in  any  securities  that  will  be 
added  or  deleted  fawn  the  Index  or  any  related 
derivative  securities  until  informetion  regarding 
thoae  cooipoaaot  awwitiaa  has  been  made  publicly 


available.  Finally,  Mr.  |aaea  has  lepieeented  thet  he 
will  not  engage  in  transactions  involving  the  Index, 
including  transactions  in  options,  contracts 
overlying  the  Index  and  its  individual  components. 
See  Letter  from  Soott  G.  Van  Hattan.  Legal  Counael. 
E)erivatives  Legal  Department  Amex.  to  Devid 
Sieradxki.  Attorney.  Division.  SEC  dated  August  16. 
1996. 

"la  approving  this  rule,  the  Commission  has 
considered  the  propoeed  rule's  impact  oo 
efficienc:y,  competition,  and  capital  fannatinn  15 
U.S£.  78c(a 

"15U.S.C78fn))(5). 

u  Pursuant  to  Section  6(bK5)  of  the  Act  the 
Commission  must  predicate  approval  of  any  new 
option  proposal  upon  a  Ending  that  the 
introduction  of  such  new  derivative  instrument  is 
in  the  public  interest  Such  s  finding  would  be 
difficult  for  s  derivative  instrument  that  served  no 
hedging  or  other  economic  function,  because  any 
benefits  that  might  be  derived  by  market 
paiticipanu  likely  would  be  outweighed  by  the 
p«i«^^nH«l  for  manipulation,  diminished  public 
confidence  in  the  integrity  of  the  markets,  and  othar 
valid  lagulatory  coocams.  In  this  regard,  the  trading 
of  listed  options  oo  the  Indaoi  will  provide  investors 
with  a  hedging  vehicle  that  should  reflect  the 
overall  movement  of  the  stocks  repteeenting 
companies  in  the  death  care  sector  in  the  U.S.  slock 
markets 
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to  trading  in  the  proposed  Index 
options.*' 

The  Commission  also  believes  that  the 
liquid  markets,  large  capitalizations, 
and  relative  weightings  of  the  stocks 
comprising  a  majority  of  the  weight  of 
the  Index  significantly  minimizes  the 
potential  for  manipulation  of  the  Index. 
First,  stocks  accounting  for  more  than 
90%  of  the  weight  of  the  index  and 
actively  traded.  Average  monthly 
trading  volume  in  the  aforementioned 
top  weighted  component  stocks  of  the 
Index  for  the  period  between  February 
14, 1998  and  July  14, 1998  ranged  from 
1.2  million  to  11.96  million  shares. 
Second,  the  market  capitalizations  of 
those  stocks  are  large,  ranging  from 
$10.89  billion  to  $474  million.  Third, 
the  Index  will  be  maintained  so  that  in 
addition  to  the  other  maintenance 
criteria  discussed  above  in  Section  II.  E. 
at  each  rebalancing,  at  least  90%  of  the 
Index's  numerical  value  and  at  least 
70%  of  the  total  number  of  component 
securities  will  be  composed  of  securities 
eligiUe  for  standardized  options 
trading.  Fourth.  Pauze  and  the  Amex 
will  be  required  to  ensure  that  each 
component  of  the  Index  is  subject  to  last 
sale  reporting  requirements  in  the  U.S. 
pursuant  to  Rule  llAa3-l  of  the  Act 
Fifth,  the  Commission  believes  that  it  is 
appropriate  for  the  Exchange  to  use  a 
"modified  market  capitalization" 
methodology  to  maintain  the  Index.  Use 
of  this  method  will  reduce  the  weight  in 
the  Index  of  securities  that  do  not  derive 
all  of  their  revenues  from  the  death  care 
sectcv.  The  Commission  observes, 
hoMrever,  that  reducing  the  weighting  of 
such  components  will  not  cause  the 
Index  to  batter  reflect  the  death  care 
sector.  Although,  the  weighting  of  those 
components  with  non-death  care 
business  will  be  reduced,  the  Index  will 
continue  to  reflect  the  impact  of  the 
components'  revenue  from  other  lines  of 
business  unrelated  to  the  death  care 
sector.  Finally,  the  Commission  believes 
that  Amex's  existing  mechanisms  to 
monitor  trading  activity  in  the 
component  stocks  of  the  Index,  or 
options  on  those  stocks  or  the  Index, 
will  help  deter  as  well  as  detect  any 
illegal  activity. 

B.  Customer  Protection 

The  Commission  believes  that  a 
regulatory  system  designed  to  protect 
pubhc  customers  must  be  in  place 
before  the  trading  of  sophisticated 
financial  instruments,  such  as  options 
on  the  Index,  can  commence  on  a 
national  securities  exchange.  The 


Commission  notes  that  the  trading  of 
standardized  exchange-traded  options 
occurs  in  an  environment  that  is 
designed  to  ensure,  among  other  things, 
that:  (1)  the  special  risks  of  options  are 
disclosed  to.public  customers;  (2)  only 
investors  capable  of  evaluating  and 
bearing  the  risks  of  options  trading  are 
engaged  in  such  trading:  and  (3)  special 
compliance  procedures  are  applicable  to 
options  accounts.  Accordingly,  because 
options  on  the  Index  will  be  subject  to 
the  same  regulatory  regime  as  the  other 
standardized  options  currently  traded 
on  the  Amex,  the  Commission  believes 
that  adequate  safeguards  are  in  place  to 
ensure  the  protection  of  investors  in 
options  on  the  Index.  Finally,  the  Amex 
has  stated  that  it  will  distribute 
information  circulars  to  members 
following  rebalancing  and  prior  to 
component  changes  to  notify  members 
of  changes  in  the  composition  of  the 
Index.  "Hie  Commission  believes  this 
should  help  to  protect  investors  and 
avoid  investor  confusion. 

C.  Surveillance 

The  Commission  believes  that  a 
surveillance  sharing  agreement  between 
an  exchange  proposing  to  list  a  stock 
index  derivative  product  and  the 
exchange(s)  trading  the  stocks 
underlying  the  derivative  product  is  an 
important  measure  for  surveillance  of 
the  derivative  and  underlying  securities 
markets.  Such  agreements  ensure  the 
availability  of  ii^ormation  necessary  to 
detect  and  deter  potential 
manipulations  and  other  trading  abuses, 
thereby  making  the  stock  index  product 
less  readily  susceptible  to 
manipulation.'*  In  this  regard,  markets 
on  which  the  components  of  the  Index 
currently  trade  and  the  markets  on 
which  all  component  stocks  trade  are 
members  of  the  ISG.  which  provides  for 
the  exchange  of  all  necessary 
surveillance  information." 

The  Commission  notes  that  Pauze  will 
not  be  directly  involved  with  the  on- 
going maintenance  of  the  Index.  The 
Index  will  be  maintained  by  Amex  in 
conjunction  with  David  D.  Jones.  Mr. 
Jones,  participated  in  the  development 
of  the  Index  and  is  not  a  broker-dealer. 
The  Exchange  has  represented  that  the 
consulting  agreement  between  Pauze 
and  Mr.  Jones  will  state  that  Mr.  Jones 
will  not  diviilge  or  discuss  information 
regarding  additions  or  deletions  frtmi 
the  Index  with  anyone  at  Pauze  until 
after  that  information  has  become  public 
through  the  distribution  of  an 


Information  Circular  by  the  Exchange.'* 
In  addition,  the  Exchange  represents 
that  Mr.  Jones  agrees  not  to  enter  into 
any  transactions  in  any  securities  (or 
related  derivative  securities)  that  will  be 
added  or  deleted  from  the  Index  until 
after  that  information  has  become  public 
through  the  distribution  of  an 
Information  Circular  by  the  Exchange.'' 

D.  Maiket  Impact 

The  Commission  believes  that  the 
listing  and  trading  of  options  on  the 
Index,  including  long-term  full-value 
and  reduced-value  Index  options,  on  the 
Amex  will  not  adversely  impact  the 
imderlying  seciuities  markets."  First,  as 
noted  above,  most  of  the  stocks 
contained  in  the  Index  have  relatively 
large  capitalizations  and  are  relatively 
actively  traded.  Second,  because  the 
weighting  of  Service  Corp.  International 
is  large,  the  Exchange  has  set  a  6,000 

contract  position  limit  to  minimirw 

potential  manipulation  and  market 
impact  concerns.  Third,  the  risk  to 
investors  of  contraparty  non- 
performance will  be  minimized  because 
the  options  (m  the  Index  will  be  issued 
and  guaranteed  by  the  Options  Clearing 
Corporation  just  like  any  other 
standardized  option  traded  in  the 
United  States. 

Lastly,  the  Commission  believes  that 
settling  expiring  options  on  the  Index 
(including  long-term  full-value  and 
reduced-value  Index  options)  based  on 
the  opening  prices  of  component 
seciuities  is  reasonable  and  consistent 
with  the  Act.  As  noted  in  other  contexts, 
valuing  options  for  exercise  settlement 
on  expiration  based  on  opening  prices 
rather  than  closing  prices  may  help 
reduce  adverse  effects  on  markets  for 
stocks  underlying  options  on  the 
Index." 

The  Commission  finds  good  cause  for 
approving  Amendment  Nos.  2,  3.  and  4 
to  the  proposed  rule  change  prior  to  the 
thirtieth  day  after  the  date  of 
publication  of  notice  of  filing  of  this 


**Sm  $upn  Saction  ILH  entitled  "Poaition  and 
ExarciM  Limit*.  IMargin  Raquirament*.  and  Trading 
Hata." 


>*  Sue  Sacuritie*  Exdianga  Act  Raleaia  No.  31243 
(Seplambar  28. 1992).  57  FR  45849  (Octobar  S. 
1992). 

"  See  $upn  nota  18. 


>•  See  lattar  from  Claiia  P.  McGrath.  Vies 
Pratidsnt  and  Special  Counael.  Derivative 
Securities,  Amex.  to  Michael  Walinakas.  Deputy 
Asaociata  Director.  Diviaion.  SEC  dated  May  26, 
1997. 

"W. 

**In  addition,  the  Amex  and  the  OPRA  have 
repreeented  that  the  Amex  and  the  OPRA  have  the 
necaaaary  lystema  capacity  to  auppoit  thoae  new 
aerie*  of  index  option*  that  «vould  teault  from  the 
introduction  of  option*  on  the  Index.  See  Letter 
from  Edward  Cook,  Jr.,  Managing  Director,  Trading 
Floor  Syttemi  ft  Tecluiology.  Amex,  to  Micliael 
Walinska*,  Deputy  A«aociate  Director,  Diviaion, 
SEC  dated  October  8, 1997;  and  letter  from  Joe 
Conigan.  Executive  Director.  OPRA.  to  Michael 
Walinaka*.  Deputy  Aaaociata  Director.  Division. 
SEC  dated  January  13, 1998. 

'•See  SecuriUea  Exchange  Act  Release  No.  30944 
Uuly  21. 1992).  57  FR  33378  (July  28. 1992). 
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amendment  in  the  Federal  Register. 
Amendment  No.  2  clarifies  the  proposal 
to  indicate  who  vidll  be  responsible  for 
maintaining  the  ludex.  In  addition. 
Amendment  No.  2  clarifies  that  David 
D.  Jones  will  not  divulge  information 
relating  to  the  maintenance  of  the  Index 
before  that  informaticm  becomes  public. 
Amendment  No.  3  clarifies  that  the 
percentage  of  each  component's  market 
value  represented  in  the  Index  is  based 
on  the  percentage  of  a  component's 
revenues  derived  from  its  activities  in 
the  death  care  sector  of  the  economy. 
Finally,  Amendment  No.  4  clarifies  that, 
to  determine  the  percentage  of  a 
components'  revenues  that  are  derived 
from  its  activities  in  the  death  care 
industry,  David  D.  Jones  and  the 
Exchange  will  look  at  the  components' 
financial  statements. 

As  a  result,  the  Commission  does  not 
believe  that  Amendment  Nos.  2,  3.  or  4 
raise  any  new  regulatory  issues.  Further, 
the  Commission  notes  that  the  original 
proposal  was  published  for  the  full  21- 
day  comment  period  and  no  comments 
were  received  by  the  Commission. 
Accordingly,  the  Commission  believes 
there  is  good  cause,  consistent  with 
Sections  6(b)(5)  and  19(b)  ^o  of  the  Act. 
to  approve  Amendment  Nos.  2.  3.  and 
4  to  the  Exdiange's  proposal  on  an 
accelerated  basis. 

IV.  SoUciUtion  of  Conunents 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  Amendment  Nos. 
2, 3,  and  4.  including  whether  they  are 
consistent  with  the  Act.  Persons  making 
written  submissions  should  file  six 
copies  thereof  with  the  Secretary. 
Securities  and  Exchange  Commission. 
450  Fifth  Street.  N.W..  Washington.  D.C. 
20549.  Copies  of  the  submission,  all 
subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552.  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  Amex.  All 
submissions  should  refier  to  File  No. 
SR-AMEX-^7-33  and  should  be 
submitted  by  November  17. 1998. 


V.  Conclusion 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act,3>  that  the 
proposed  rule  change  (SR-AMEX-fl7- 
33)  is  approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.** 

Margaral  H.  McFarlaod. 
Deputy  Secretary. 

[FR  Doc  9&-28642  Filed  10-26-98;  8:45  ami 
■HJJNQ  COOf  a»t»4t-M 
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[Releeee  No.  34-40566;  FHe  No.  8R-C80E- 
66-421 

Salf-Regulalory  Organlzatfons;  Notice 
of  niing  and  Immediale  EffecthMiiMS 
of  Profwaed  Rule  Change  by  the 
Chicago  Board  Opiiona  Exchange,  Inc. 
Ralattng  to  Exchange  Faaa 

October  19. 1998. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),*  notice  is  hereby  given  that  on 
September  23. 1998.  the  Chicago  Board 
Giitions  Exchange.  Inc.  ("CBOE"  ot 
"Exchange")  filed  with  the  Securities 
and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items.  I,  II.  and 
in  below,  which  Items  have  been 
prepared  by  the  CBOE.  The  Commissicm 
is  publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 

I.  Seir-R^ulatory  Organization's 
Statennent  of  tlie  Tenns  of  Subetance  of 
the  Fropoeed  Role  Change 

The  CBOE  proposes  to  amend  its  fise 
schedule  relating  to  the  filing  of  annual 
financial  statements  by  Exchange 
maricet-makers  who  are  required  to  file 
annual  financial  statements  pursuant  to 
Rule  17a-5(d)  under  the  Act.' 

The  text  of  the  proposed  rule  change 
is  available  at  the  Office  of  the 
Secretary.  CBOE  and  at  the  Commission. 

n.  Self-Regnlatory  Organixatian's 
SUtement  of  the  Pnipose  of,  and 
SUtntory  Basis  for,  the  Propoeed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
CBOE  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 


may  be  examined  at  the  places  specified 
in  Item  IV  below.  The  CBOE  has 
prepared  summaries,  set  forth  in 
sections  A,  B.  and  C  below,  of  the  most 
significant  aspects  of  such  statemoits. 

A  Self-Regulatory  Organization 's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

1.  Purpose 

The  purpose  of  the  proposed  rule 
change  is  to  change  the  fee  scdiedule  for 
CBOE  market-makers  who  must  file 
with  the  Exchange  annual  financial 
statements  pursuant  to  Rule  17a-5(d) 
under  the  Act  and  CBOE  Rule  15.5.  In 
1991,  the  Exchange  esUblished  a  $25 
filing  fee  for  this  "FOCUS"  report.'  The 
Exc^nge  has  discovered  in  the 
intervening  years  that  a  great  deal  of 
staff  time  must  be  devoted  to  reviewing 
and  sometimes  correcting  the  filings 
that  are  made  %irith  the  Exchange. 
Consequently,  to  offset  the  cost  of  staff 
review  of  these  filings,  the  Exchange  has 
determined  to  raise  the  filing  fee  to  $100 
for  those  CBOE  market-makers  wdio 
make  their  annual  filing  by  hard  copy. 
The  Exchange  has,  however.  reoenUy 
provided  members  the  opportunity  to 
file  their  FOCUS  reports  electronically 
through  the  Winjammer  system. 
Because  the  staff  is  able  to  review  and 
process  filings  such  quicker  if  they  are 
submitted  electronically,  the  Exdiange 
is  not  proposing  to  change  the  fee  fm 
those  maiket-makers  who  submit  their 
annual  finanfial  statements 
electronically  over  the  Winjammer 
system.  The  filing  fee  for  electronic 
filers,  therefore,  will  remain  at  $25. 

2.  Statutory  Basis 

The  proposed  rule  change  is 
consistent  with  Section  6(b)  of  the  Act.* 
in  general,  and  furthers  the  obiectives  of 
Section  6(b)(4)  of  the  Act,'  in  particular, 
in  that  it  is  designed  to  provide  for  the 
equitable  allocation  of  reasonable  dues, 
fees,  and  other  charges  among  CBOE 
members. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  burden  on  competition. 


>15  U.S.C  TSKbKS)  and  15  U.S.C  78«(b). 


"lSU.S.C78*(bX2). 

»» 17  era  2O0.3O-3(aXl2). 

>15U.S.C78a(b)(l). 

»17Cra240.17a-S(d). 


*Sacuritiaa  Exrha»y  Act  Retaaaa  Na  29482  (July 
24.  1991).  56  ra  36180  Quly  31. 1991). 
•  15  U.S.C  7e«b)- 
s  15  U.&C  781(b)(4). 
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C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

No  written  comments  were  solicited 
or  received  with  respect  to  the  proposed 
rule  change. 

m.  Date  of  ElIwtiYaiMaa  of  the 
Piupu— d  Rule  Chang*  and  Timing  for 
Commiaaion  Action 

Because  the  foregoing  rule  change 
establishes  or  changes  a  due,  fee.  or 
other  charge  imposed  by  the  Exchange, 
it  has  become  effiective  pursuant  to 
Section  19(b)(3)(A)(U)  of  the  Act*  and 
subparagraph  (e)(2)  of  Rule  19b-4 
thereunder.'  At  any  time  within  60  days 
of  the  filing  of  the  proposed  rule  change, 
the  Commission  may  summarily 
abrogate  such  rule  change  if  it  appears 
to  the  Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act. 

IV.  Solicitation  of  CoouMirta 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  nue 
change  is  consistent  with  tne  Act.* 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  N.W., 
Washington,  D.C  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  %vith  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  fnan  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C  552.  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  also  will  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  CBOE.  All 
submissions  should  refer  to  File  No. 
SR-CBOE-9»-42  and  should  be 
submitted  by  November  17, 1998. 

For  the  Comminion,  by  tlie  Division  of 
Markat  Ragulation,  punuant  to  delegated 
authority.* 


Margaral  H.  McFariaad. 

Deputy  Secretary. 

(FR  Doc  9S-28643  Filed  10-26-M:  8:45  am) 
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Regulatory  Jurlsdtotion  and 


Octobv  19, 199S. 
L  Introdnctioa 

On  July  7, 1998,  the  Cincinnati  Stock 
Exchange.  Inc.  ("CSE"  or  "Exchange") 
submitted  to  the  Securities  and 
Exchange  Coounission  ("SEC"  or 
"Commission"),  piusuant  to  Section 
19(b)(1)  of  the  Securities  Exchange  Act 
of  1934  ("Act")  1  and  Rule  igb^ 
thereunder,'  a  proposed  rule  change  to 
update  and  clarify  the  Exchange's  rules 
concerning  disciplinary  jurisdiction  and 
practice.  Amendment  No.  1  was 
submitted  to  the  Commission  on  July 
30. 1998.>  The  proposed  rule  change 
was  published  for  ccmunent  in  the 
Federal  Ragistar  on  August  31. 1998.« 
The  Commission  received  no  comments 
on  the  proposal.  This  order  approves  the 
proposal,  as  amended. 

O.  Daacription  oftlM  Propoaal 

The  CSE  proposes  to  clarify  and 
codify  the  Exchange's  disciplinary 
Jurisdiction  by  amending  and 
renumbering  the  rules  found  in  Chapter 
Vm  of  the  Ebcchange  Rules.  Acnnding  to 
the  CSE,  the  proposed  rule  change  is  not 
intended  to  expand  the  Exchange's 
existing  grant  of  regulatory  juriMiiction. 
but  rather  to  codify  existing  Exchange 
practices.' 


•lSU.S.C7Ss(bM3XAXU). 
'  17  Cnt  240.19b-4(aX2). 

■In  laviMring  tliia  propoaal.  tha CoouniMion  ha* 
coiuidMad  iu  potantial  impact  on  aCnciancy. 
oornpatitioo  and  capiul  fonnation.  IS  U.S.C  7Sc(0. 

•17  era  200.3fr-3(aXl2). 


M5U.S.C7a«(b)(l). 
>17CFR240.19b-4. 

*  In  Amandmant  No.  1.  tha  P»rh»fig«  added 
Sactioo  6(b)<6)  of  tha  Ad  a*  a  lUtutary  baaia  br  tha 
propoaad  niia  changa.  Tha  Exchanga  alao  tat  forth 
tha  pracadura.  undar  propoaad  CSE  Rule  S.3.  to  ba 
utiliaad  upon  tlM  redaction  of  ■  lattar  of  conaant  by 
the  Buainaaa  Conduct  Coounittaa.  Finally,  tha 
Kwhanga  clarified  languafa  in  propoaad  CSE  Rule 
a  1(a).  Letter  irom  Adam  Gurwiu.  Vice  Praaident 
La0il.  CSE.  to  Kelly  McCormick.  Attorney.  Diviaion 
of  Market  Ragulation,  Commiaaion.  dated  July  30, 
IMS  ("AmandmanI  No.  1"). 

*  Exchange  Act  Releaae  No.  40356  (Auguat  24, 
199S)  e3  FR  46259  (Augual  31.  1996). 

*  The  propoaal  renumber*  a  number  of  axiadi^ 
rulaa  to  acoommodate  (or  the  addition  of  new  rulee. 
The  rule  number*  raferancad  in  thia  order  correlate 
to  the  rulea  aa  propoaad. 


CSE  Rule    8.1 

Subsection  (a)  of  proposed  CSE  Rule 
8.1  provides  for  the  Exchange's  general 
regulatory  jurisdiction  and  authority 
and  states  that  the  Exchange's 
jurisdiction  extends  to  any  violation  of 
the  Act.  as  amended,  the  rules  and 
regulations  promulgated  thereimder, 
any  provision  of  the  Exchange's  Articles 
of  Incorporation.  By-Laws  or  rules,  any 
interpretation  thereof,  of  any  resolution 
•  or  order  of  the  Board  of  Trustees  or 
appropriate  Exchange  committee 
(hereinafter  collectively  referred  to  as 
the  "Rules").  In  addition,  proposed  CSE 
Rule  8.1(a)  states  that  any  violation  of 
the  Rules,  after  notice  and  an 
opportimity  for  a  hearing,  be  addressed 
by  expulsion,  suspensiim,  limitation  of 
activities,  functions  and  operations, 
fine,  censure,  suspension  or  bar  from 
association  with  a  member  or  any  other 
fitting  sanction. 

Proposed  CSE  Rule  8.1(a)  also 
clarifies  that  individual  Exchange 
members  as  well  as  responsible  parties 
or  persons  assodated  with  a  member 
oiganization  may  be  charged  with 
violations  of  the  Rules  committed  by 
employees  or  member  organizations. 
Similarly,  member  organizatimis  may  be 
cliaiged  with  violations  committed  l^ 
individuals.  This  provision  is  designed 
to  ensure  adequate  supervision  by 
members  of  their  employees.  The 
Exchange  also  explained  that  discipline 
for  the  failure  to  supervise  is  common 
in  the  industry  and  the  proposed  rule 
change  merely  clarifies  the  Exchainge's 
existing  authority. 

Proposed  CSE  Rule  8.1(b)  provides 
that  members  and  associated  persons 
remain  subject  to  the  Exchange's 
disciplinary  jurisdiction  upon 
termination  of  membership  or 
assooation  for  violations  uiat  occurred 
prior  to  such  termination.  The  Exchange 
notes  that  this  proposed  subsection 
expresses  long-standing  industry 
practice  and  prevents  members  and 
assodated  persons  from  avoiding 
disciplinary  actioiu  simply  by 
terminating  their  memberriiip  or 
association  with  a  member. 

Finally.  CSE  Rule  8.1(c)  clarifies  that 
summary  suspensions  or  other  actions 
taken  pursuant  to  Chapter  VII  of  the 
Exchange  Rules  are  not  considered 
disciplinary  actions.  Accordingly,  the 
provisions  of  Chapter  Vm  are  not 
applicable  to  sudi  Chapter  VII  actions. 

CSE  Rule    8.2 

Proposed  CSE  Rule  8.2.  addressing 
complainto  and  investigations,  adds 
new  subsections  (c)  through  (f). 
Subsection  (c)  sets  forth  that  a  member 
or  person  associated  with  a  member  has 
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an  obligation  to  fiimish  information  that 
the  Exuunge  may  request  in  connection 
with  any  investigation,  hearing,  or 
appeal.  In  addition,  proposed  CSE  Rule 
8.2(c)  provides  that  a  member  or  person 
associated  with  a  member  is  entitled  to 
be  represented  by  counsel  during  such 
an  investigation,  proceeding,  or  inquiry. 
Proposed  CSE  Ride  8.2(e)  provides  that 
any  failure  to  provide  requested 
inronnation  is  considered  a  violation  of 
proposed  CSE  Rule  8.2. 

l^>on  notice  by  the  Exchange  of  an 
alleged  violation  of  any  of  the  Rules,  the 
person  who  is  suspected  of  the  violation 
is  entitled  to  submit  a  statement  stating 
why  no  disciplinary  action  should  be 
taken— «  so-called  "Wells  submissi(m." 
Subsections  (d)  and  (f)  of  proposed  CSE 
Rule  8.2  provide  for  such  a  statement  to 
be  made  either  in  writing  or  by 
videotape  and  submitted  to  the  Business 
Conduct  Committee  ("BOC"). 

Additional  Changes 

Proposed  CSE  Riile  8.3  provides  for 
enpedited  proceedings.  Pursuant  to  this 
vue,  a  member  or  person  assoctated 
with  a  member  may  attempt  to  resolve 
a  matter  by  negotiating  a  letter  of 
consent.  The  Exchange  explains  that  for 
certain  cases  such  a  procedure 
facilitates  a  fair  and  equitable  resolution 
to  potential  disciplinary  matters. 

Settlement  offns  in  response  to  a 
statement  of  charges  are  addressed  in 
proposed  CSE  Ride  8.8.  In  subsection 
(b).  the  Exchange  provides  that  a 
respondent  may  submit  a  written 
statement  in  support  of  a  settlement 
ofiin-.  If  the  Exchange  staff  does  net 
recommend  acceptance  of  a  setUement 
offer,  the  respondmt  may  make  an  oral 
statement  to  the  BCC  addressing  viby 
the  settlement  offer  should  be  accepted. 
Subsection  (c)  limita  the  number  of 
written  settlement  offers  that  may  be 
submitted  to  the  BOC  to  a  maximum  of 
two.  The  Exchange  believes  the 
limitation  balances  the  desire  to 
facilitate  settlementa  with  a  need  to 
bring  closure  to  disciplinary 
proceedings. 

The  Exchange  also  proposes  CSE  Rule 
8.10(d).  which  addresses  the  review  of 
decisions  not  to  initiate  diarges. 
Pursuant  to  this  new  subsection,  the 
Board  of  Trustees  may  review  a  decision 
not  to  inittate  upon  appUcation  by  the 
President  or  the  Chairman. 

Finally,  the  proposed  rule  change 
adds  new  Interpretation  .01  to  proposed 
CSE  Rule  8.11.  This  Interpretation  states 
the  Exchange's  policy  concerning  staff 
compliance  with  the  procedural 
requirements  of  the  Rules.  In  addition, 
the  Interpretation  provides  the  policy 
concerning  publication  of  disciplinary 
matters.  The  proposal  e]q>lains  that  the 


CSE  does  not  routinely  release  such 
infbrmatimi.  but  if  circumstances 
warrant  such  a  release,  the  Exchange's 
Executive  Committee  may  direct  release 
to  the  public  by  the  staff. 

m.  Discuaaion 

After  careftd  review,  the  Commissicm 
finds  that  the  propcned  rule  change  is 
consistent  witn  the  requirementa  of  the 
Act  and  the  rules  and  regulations 
thereunder  applicable  to  a  national 
securities  exi±ange.*  In  particular,  the 
Commission  finds  that  the  proposed 
rule  change  is  consistent  with  the 
requirementa  of  Sections  6(b)(1),  6(b)(5). 
6(b)(6).  and  6(b)(7)  of  die  AcL' 

Section  6(b)(1)  of  the  Act  •  requires 
exchanges  to  possess  the  capacity  to 
enforce  compliance  by  their  membws 
and  persons  assodated  with  membos 
with  the  provisiau  of  the  Ad.  the  rules 
and  regulations  thereunda  and  the 
rules  of  the  Exchange.  Proposed  CSE 
Ride  8.1  helps  provide  sudi  capadty  by 
expressly  stating  the  Exchange's 
disdplinary  jurtadiction.  Moreover,  the 
rule  notes  the  Exchange's  authority  to 
pursue,  diadpline.  and  sanction 
members  and  persons  assodated  with 
members  for  violations  of  the  Rules. 
Proposed  CSE  Rule  8.1  should  further 
strengthen  the  Exdiange's  enforcement 
authority  by  holding  employes 
responsible  for  violations  committed  by 
employees  and  by  stating  that  the 
Exchange  has  continuing  jurisdiction 
over  terminated  members  or  persons 
assodated  with  members. 

Propmed  CSE  Rule  8.2  (c)  and  (e)  also 
«mhannw  the  CSE's  enforcement 
capadty.  By  requiring  the  submission  of 
information  pertinent  to  disdplinary 
actions,  this  rule  should  help  ensure 
that  Exchange  officials  making 
disdplinary  decisions  have  the  fecta 
necessary  to  enforce  the  Rules.  In 
addition,  the  medianism  for  Board  of 
Trustees  review  of  BCC  decisions  not  to 
initiate  charges  omtained  in  proposed 
CSE  Rule  8.10(d)  should  ensure  further 
oversight  of  the  enforcement  of  the 

Rules. 

The  fVwnTnigginn  also  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirementa  of  Section  6(b)(5)  of 
the  Ad*  which  provides,  among  other 
things,  that  the  mles  of  an  exchange  be 
designed  to  prevent  fraudulent  and 
manipulative  ads  and  practices  and  to 
proted  investors  and  the  public  The 


•In  laviewing  thia  propoaal.  the  Commiaaion  ha* 
conaidered  the  propoeed  rule'*  imped  on 
efficiency,  campetitioa.  and  capital  fonnation.  15 
U.S.C  7ee(f). 

'  15  U.S.C  78f(bXl):  15  U.S.C  78f(bK5):  15  U.S.C 
781(b)(6):  and  IS  U.S.C  78f(b)(7). 

•15U.S.C7SKbXl). 

•15U.SC78QbX5). 


proposed  rule  change  clarifies  and 
codifies  the  disdplinary  jurisdiction  of 
the  Exchange,  providing  notice  to 
members  and  persons  assodated  with 
members  that  violations  of  the  Rules  can 
lead  to  disdplinary  proceedings.  Such 
notice  should  discourage  fraudulent  and 
manipulative  ads  and  practices  and 
result  in  the  protection  of  investors  and 
the  public. 

In  addition,  the  Commission  finds 
that  the  proposed  rule  change  is 
consistent  with  the  requirementa  of 
Section  6(b)(6)  of  the  Ad.'o  because  it 
provides  that  members  and  persons 
assodated  with  members  shall  be 
appropriately  diadplined  for  notations 
of  the  Rules.  For  example,  CSE  Rule 
8.1(a)  expressly  providas  that  the 
Exchange  may  approprutely  diadpline 
memben  or  persons  associated  with 
members  by  expulsicm.  su^iension. 
limitation  of  activities,  functions  and 
operations,  fine,  censure,  suspension  or 
bar  from  assodation  with  a  member  or 
any  other  fitting  sanction. 

The  proposed  rule  change  also  U 
consistmt  with  the  tair  disciplinary 
procedure  requirementa  of  Section 
6(bX7)  of  the  Act"  The  Commiasion 
finds  that  the  proposed  rule  change  is 
designed  to  improve  the  transperency. 
speed,  and  efficiency  of  the  disdplinary 
process,  thereby  promoting  a  fair 
procedure  for  disciplining  members  and 
persons  assodated  with  membo*. 
Ch^ter  vm  of  the  Exchange  Rules 
increases  transparency  by  setting  forth 
the  disdplinary  process  to  be  employed 
for  disdplining  members  and  persons 
assodated  with  members.  Moreover, 
proposed  CSE  Rule  6.3  and  8.8 
specifically  provide  for  the  prompt 
resolution  of  diarges.  CSE  Rule  8.3 
oBws  a  member  or  person  assodated   . 
with  a  member  the  opportunity  to 
resolve  a  matter  by  negotiating  a  letter 
of  consent.  In  addition.  CSE  Rule  8.8 
furnishes  the  procedures  to  be 
employed  for  settlement  offers.  A 
member  or  person  assodated  with  a 
member  may  submit  an  offer  of 
setUement  in  lieu  of  the  disdplinary 
procedures.  When  a  settlement  offer  is 
not  accepted,  limiting  a  member  or 
person  assodated  with  a  member  to  one 
additional  settlement  ofiier  should  give 
appropriate  and  fair  dosure  to  the 
disdplinary  process. 

Proposed  CSE  Rule  8.2  further 
ouures  fair  disdplinary  prooeduies  by 
notifying  subjecta  of  allegations  made 
against  Uiem  and  by  allowing  members 
to  submit  either  a  written  or  video 
"Wells  submission"  in  response  to  a 
notice  of  charges.  This  provision 


««l5U.S.C7a«b)(6). 
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providM  an  efficient  method  for 
raeponding  to  •  violatioo  chaige  and  for 
identifying  where  a  disciplinary  action 
may  be  inappropriate.  C^  Rule  8.2  also 
expresaes  that  a  member  or  person 
associated  with  a  member  has  the  right 
to  be  represented  by  counsel  during  an 
investigation,  proceeding  or  inquiry, 
thereby  helping  to  ensure  the  Csimess  of 
the  proceedings. 

Fuially,  the  proposed  rule  change 
promotes  the  fsimess  of  disciplinary 
procedures  in  proposed  Interpretation 
.01  to  CSE  Rule  8.11.  Interpratatian  .01 
to  CSE  Rule  8.11  emphasizee  the 
Kxrhange's  commitment  to  a  fair 
disciplinary  process,  h  states  that  the 
staff  shall  comply  writh  all  procedural 
requirements  c^  die  Rules.  The 
interpretation  also  addresses  public 
disclosure  of  disciplinary  proceedings 
setting  forth  Exchuige  policy,  provimng 
for  a  fiiir  procedure  for  determining  if 
disclosure  is  appropriate. 

Accordingly,  the  Commission  believes 
the  proposed  rule  change  should  protect 
thoee  subject  to  the  CSE's  disciplinary 
process  while  ensuring  the  Exdiange's 
enforcement  of  the  Rules  meant  to 
protect  investors. 

IV.  Conchiaion 

If  Im  thenfotv  ordend.  pursuant  to 
Section  ig(bM2)  of  the  Act.<2  that  the 
proposed  rule  change  (SR-CSE-08-02) 
is  approved. 

For  th«  Commisaion,  by  the  Division  of 
Market  Ragulation.  pursuant  to  delagated 
■utbority.u 

Mvymt  a  HcFvlaad, 

Deputy  SeaMary. 

(FR  Doc  98-2W44  Filed  10-26-98:  8:4S  ami 
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October  20. 1996. 

On  April  22. 1998,  The  Depository 
Trust  Company  ("DTC")  filed  with  the 
Securities  and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  (File  No.  SR-DTC-98-7) 
pursuant  to  Section  19(b)(1)  of  the 


Securities  Exdiange  Act  of  1934 
("Act").i  Noticeof  the  proposal  was 
published  in  the  Federal  Kaigislar  on 
July  1. 1998.'  No  comment  letters  were 
received.  For  the  reasons  discussed 
below,  the  Commissicm  is  approving  the 
proposed  rule  change. 

L  Daecriptiou 

The  rule  change  provides  a 
mechanism  for  issidng  and  paying 
agents  ("IPAs")  and  dealers  to 
communicate  securities  infcnnatian, 
specifically  Fre-iasuance  Mnssaging 
("PIM")  instructions,  related  to  the 
issuance  of  money  market  instruments 
("MMI").  Although  the  PIM  service  is 
designed  to  accommodate  all  types  of 
MKOs.  initially  the  PIM  service  will  be 
utiliaed  onfy  for  commercial  paper 
("CP").  Hie  service  «vill  enable  dealers 
and  IPAs  to  communicate  issuance 
instructions  to  one  another  prior  to  the 
n*As' issuing  CP  by  book-entry  through 
DTC  or  through  physical  certificates 
outside  DTC 

Under  the  ride  change.  IPAs  and 
dealers  can  send  PIM  instructions  to 
each  odier  by  using  DTC  as  a  conduit  or 
central  swritch  for  die  messages.  PIM 
inrtructiomi_%»ill  be  sent  electronically 
to  DTC  DTC  will  not  perform  any 
processing  on  the  instructians  but  will 
instead  sutomatically  route  them  to  the 
recipient  indicated  in  the  sender's 
instructions. 

PIM  employs  several  levels  of  system 
security  in  addition  to  allowing  IPAs 
and  dealers  to  utilise  their  own 
passeword  security  per  message  if  they 
wish.  As  eech  message  sent  requires  sn 
acknowledgment  from  the  receiving 
party,  it  is  unlikely  that  messages  will 
be  lost.  Should  a  message  be 
undeliverable  for  some  reason.  DTC  will 
issiie  a  notice  to  the  message  originator 
indicating  the  message  could  not  be 
delivered.  The  originator  will  then  have 
to  reissue  a  new  message.  DTC  will 
charge  the  sending  paity  S.04  per 
message.  There  M^be  no  d&arge  to  the 
message  receiver.  Each  user  of  die  PIM 
Service  will  enter  into  a  PIM  apeement 
with  DTC 

n.  Discusafam 

Section  17A(b)(3)(F)  of  the  Act' 
requires  that  the  rales  of  a  clearing 
agency  be  designed  to  perfsct  the 
mechanism  of  a  naticmal  system  for  the 
prompt  and  accurate  clearance  and 
settlement  of  securities  transactions. 
The  Commission  believes  that  PIM 
should  enable  dealers  and  IPAs  to  better 


"15U.S.C7Sa(bN2). 

» 17  CFR  20a30-3UXl2). 


>  IS  U.&C  78t(bXl). 

*S«curitiM  Bxchanga  Act  Ratoua  No.  4011S 
(JuM  24.  ISeS).  63  FK  36008. 
MS  U.S.C  78«l-l(bX3)(F). 


communicate  issuance  instructions  to 
one  another  prior  to  the  IPAs'  issuing 
CP  by  book  entry  throu^  DTC  or 
through  physical  certificates  outside 
DTC  As  a  residt.  the  rule  change  should 
help  perfiBCt  the  national  clearance  and 
settlement  S3rstem.  Ilierefare.  the 
Conunissian  believes  that  DTCs 
proposed  rule  change  is  consistent  with 
its  statutory  obligation  undw  Section 
17A(b)(3)(F)ofUieAct 

m.  Ciwiriasion 

On  the  basis  of  the  foregoing,  the 
Commission  finds  that  the  propoeed 
rale  change  is  consistent  with  the 
requimnents  of  the  Act  and  in 
particular  with  Section  17A  of  the  Act 
and  the  rules  and  regulations 
thereunder. 

A  is  thereon  ordend,  pursuant  to 
Section  19(bM2)  of  the  Act.  that  the 
proposed  riils  change  (File  No.  SR- 
DTC-9e-7)  be  and  hereto  is  approved. 

For  the  Conunission  by  tlie  Division  of 
Market  Ragulatioo,  purtuant  to  dalsgated 
authority.* 

Marsaial  H.  McFariaad. 

Deputy  Secretary. 

(FR  Doc  98-26639  Filed  1O-26-06:  8:45  am] 


SECURfTIES  AND  EXCHANGE 


(Rsiaaaa  No.  S«-40B7t;  Fla  No.  SR-NASO- 
M-C7) 


ofSoeurMaa 


kilagrallon  of  ttia'~ 

■na  naoQnCMOoon  oorvi^  ina>-wio- 


October  20. 1908. 

Pursuant  to  Secticm  19(bMl)  of  the 
Securities  Exchange  Act  of  1934 
("Act").^  notice  is  hereby  given  that  on 
July  9, 1998,  the  National  Association  of 
Securities  Dealers.  Inc.  ("NASD"  or 
"Association"),  through  its  wholly- 
owned  subsidiary.  The  Nasdaq  Stock 
Maricet.  Inc.  ("Nasdaq"),  filed  widi  die 
Securities  and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  1.  n.  and 
ni  below,  which  items  have  been 
prepared  primarily  by  Nasdaq.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  from  interested 
persons  on  the  proposed  rule  change. 


•  17  CFK  200.30-3(aMl2). 
>lSU.S.C7aa(bKl). 
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L  Self-Regulatory  Organization's 
Statement  of  the  Tenns  of  Substance  of 
the  Proposed  Rule  Change 

Nasdaq  is  proposing  to  amend  rules  of 
the  NASD  to  integrate  the  functionality 
of  its  Trade  Acceptance  and 
Reconciliation  Service  ("TARS")  into  its 
Automated  Confirmation  Transaction 
Service  ("ACT"),  and  to  make  certain 
enhancements  to  ACT.  Below  is  the  text 
of  the  proposed  rule  change.  Proposed 
new  language  is  in  italics;  proposed 
deletions  are  in  brackets. 

4632.  Transaction  Reporting 

(a)(1)  through  (3)  No  Change. 

(4)  (Transacting)  Transaction 
Reporting  Outside  Normal  Market 
Hours. 

(A)  No  Change. 

(B)  Last  sale  reports  of  transactions  in 
designated  securities  executed  outside 
the  ours  of  8:00  a.m.  and  5:15  p.m. 
Eastern  Time  shall  be  reported  as 
follows: 

(i)  No  change. 

(ii)  Last  sale  reports  of  transactions 
executed  between  5:15  p.m.  and 
midnight  Eastern  Time  shall  be 
transmitted  through  ACT  on  the  next 
business  day  (T-t-1)  between  8:00  a.m. 
and  [1:30]  5:25  p.m.  Eastern  Time,  be 
designated  "as/of  trades  to  denote  their 
execution  on  a  prior  day,  and  be 
accompanied  by  the  time  of  execution. 

•  •        •        *        * 

(5)  All  members  shall  report  [weekly] 
as  soon  as  practicable  to  the  Market 
Regulation  Department  on  Form  T,  last 
sale  reports  of  transactions  in 
designated  securities  for  which 
electronic  submission  into  ACT  is  not 
possible  (e.g..  the  ticker  symbol  for  the 
security  is  no  longer  available  or  a 
market  participant  identifier  is  no 
longer  active),  [that  were  not 
transmitted  through  ACT.  for  whatever 
reason,  either  on  the  trade  date  or  the 
next  business  day.]  Transactions  that 
can  be  reported  into  ACT,  whether  on 
trade  date  or  on  a  subsequent  date  on 
an  "as  of  basis  (T+N).  shall  not  be 
reported  on  Form  T.  [Form  T  shall  be 
used  exclusively  as  a  back-up  mode 
whenever  electronic  entry  of  trade  data 
is  not  feasible  due  to  system 
malfunctions  or  other  unusual 
conditions.) 

(6)  through  (8)  No  Change. 

•  *•-•• 

4642.  Transaction  Reporting 

(a)  (1)  tiirough  (4)(B)(i)  No  Change. 

(ii)  Last  sale  reports  of  transactions 
executed  between  5:15  p.m.  and 
midnight  Eastern  Time  shall  be 
transmitted  through  ACT  on  the  next 
business  day  (T-t-1)  between  8:00  a.m. 


and  [1:30]  5:15  p.m.  Eastern  Time,  be 
designated  "as/oP'  trades  to  denote  their 
execution  on  a  prior  day,  and  be 
accompanied  by  the  time  of  execution. 

•        •        •        *        • 

(5)  All  members  shall  report  [we^yl 
as  soon  as  practicable  to  the  Marinet 
Regulation  Department  on  Form  T,  last 
sale  reports  of  transactions  in 
designated  sectirities  for  which 
electronic  submission  into  ACT  is  not 
possible  (e.g..  the  ticker  symbol  for  the 
security  is  no  longer  available  or  a 
market  participant  identifier  is  no 
longer  active),  [that  were  not 
transmitted  through  ACT,  for  whatever 
reason,  either  on  the  trade  date  or  the 
next  business  day.)  Transactions  that 
can  be  reported  into  ACT.  whether  on 
trade  date  or  on  a  subsequent  date  on 
an  "as  of"  basis  (T+N),  shall  not  be 
reported  on  Form  T.  [Form  T  shall  be 
used  exclusively  as  a  back-up  mode 
whenever  electronic  entry  of  trade  data 
is  not  feasible  due  to  system 
malfunctions  or  other  unusual 
conditions.) 

(6)  through  (8)  No  Change. 

4652.  Transaction  Reporting 

(a)  (1)  tiirough  (4)(B)(i)  No  change. 

(ii)  Last  sale  reports  of  transactions 
executed  between  5:15  p.m.  and 
midnight  Eastern  Time  shall  be 
transmitted  through  ACT  on  the  next 
business  day  (T-t-1)  between  8:00  a.m. 
and  [1:30]  5:25  p.m.  Eastern  Time,  be 
designated  "as/of*  trades  to  denote  their 
execution  on  a  prior  day,  and  be 
accompanied  by  the  time  of  execution. 

(5)  All  members  shall  report  [weekly] 
as  soon  as  practicable  to  the  Maricet 
Regulation  I>epartment  on  Form  T,  last 
sale  reports  of  transactions  in 
designated  securities  for  which 
electronic  submission  into  ACT  is  not 
possible  (e.g..  the  ticker  symbol  for  the 
security  is  no  longer  available  or  a 
market  participant  identifier  is  no 
longer  active),  [that  were  not 
transmitted  through  ACT,  for  whatever 
reason,  either  on  the  trade  date  or  the 
next  business  day.)  Transactions  that 
can  be  reported  into  ACT.  whether  on 
trade  date  or  on  a  subsequent  date  on 
an  "as  of  basis  (T+N).  shall  not  be 
reported  on  Form  T.  [Form  T  shall  be 
used  exclusively  as  a  back-up  mode 
whenever  electronic  entry  of  trade  data 
is  not  feasible  due  to  system 
malfunctions  or  other  unusual 
conditions.] 

(6)  through  (7)  No  change. 
•        •        •        •        • 

5109.  Clearance  and  Settlement  of 
International  Transactions 

(a)  No  Change. 


(b)  No  Change. 

(c)  Participation  in  [the  TTade 
Acceptance  and  Reconciliation  Service 
and]  the  AuUxnated  Confirmation 
Transaction  Service  is  mandatory  for 
self-clearing  Association  members 
participating  in  the  Service  directiy  or 
through  an  approved  affiliate. 


6120.  Participation  in  ACT 

(a)  Mandatory  Participation  for 
Clearing  Agency  Members. 

(1)  Pursuant  to  Article  VII,  Section 
1(a)(6)  and  (7)  of  the  By-Laws, 
participation  in  ACT  is  mandatcny  fat 
all  brokers  that  are  members  of  a 
clearing  agency  registered  with  the 
Commission  pursuant  to  Section  17A  of 
the  Act,  and  for  all  brokers  that  have  a 
clearing  arrangement  with  such  a 
broker.  Such  participation  shall  include 
the  reconciliation  of  all  over  the  counter 
clearing  agency  eligible  transactions. 
•        •        •        •        • 

(b)  No  change. 


6140.  ACT  Processing 


(a)  through  (c)  No  Change. 

[(d)  Next  Day  (T-H)  Trade  Processing. 

At  the  end  of  T-t-1  matching,  all 
declined  trade  reports  and  open  "as-oF' 
trade  reports  (i.e.,  those  trade  date 
trades  reported  on  T-t-1  and  unmatched 
or  unaccepted  by  the  end  of  T-f  1)  will 
be  purged  &t>m  the  ACT  system:  all 
other  trade  reports  that  remain  open  at 
the  end  of  T-t-1  will  be  treated  as  locked- 
in  trades  by  the  ACT  system  and 
submitted  as  sudi  to  NSCC] 

(d)  T*N  Trade  Processing. 

T+N  entries  may  be  submitted  until 
5:15  pjn.  each  business  day.  At  the  end 
of  daily  matching,  all  decUned  trade 
entries  will  be  purged  from  the  ACT 
system.  ACT  will  not  purge  any  open 
trade  (i.e.,  urunatched  or  unaccepted)  at 
the  end  of  its  entry  day.  but  will  carry- 
over such  trades  to  the  next  business 
day  for  continued  comparison  and 
reconciliation.  ACT  will  autmnatically 
lock  in  and  submit  to  NSCX^  as  such  any 
carried-over  T  to  T*21  (calendar  day) 
trade  if  it  remains  open  as  of  2:30  pjn. 
on  the  next  business  day.  ACT  will  not 
automatically  lock  in  T*22  (Calendar 
day)  or  older  open  "as-of  trades  that 
were  carried-over  from  the  previous 
business  day:  these  will  be  purged  by 
ACT  at  the  end  of  the  carry-over  day  if 
they  remain  open.  Members  may  re- 
submit these  T*22  or  older  "as-of 
trades  into  ACT  on  the  next  business 
day  for  continued  comparison  and 
reconciliation  for  up  to  one  calendar 
year. 
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6420.  Transaction  Reporting 

(aXD  through  (2)  No  Change. 

(3)(A)  AU  membws  shall  report 
transacti<Hu  in  eligible  aecurities 
executed  outside  the  hours  of  9:30  a.m. 
and  5:15  p.m.  Eastern  Time  as  follows: 

(i)  by  transmitting  the  individual 
trade  reports  throu^  ACT  on  the  next 
business  day  (T-f  1)  between  8:00  a.m. 
and  [1:301  5.15  p.m.  Eastern  Time; 

(ii)  No  Change. 

(iii)  No  Change. 

(B)  All  members  shall  report  (weekly) 
as  soon  as  practicable  to  the  Market 
Regulation  Department  on  Form  T.  last 
sale  reports  of  transactions  in 
designated  securities  for  which 
electronic  submission  into  ACT  is  not 
possible  (e.g..  the  ticker  symbol  for  the 
security  is  no  longer  available  or  a 
market  participant  identifier  is  no 
longer  active),  [that  were  not 
transmitted  through  ACT,  for  whatever 
reason,  either  on  the  trade  date  or  the 
next  business  day.)  Transactions  that 
can  be  reported  into  ACT,  whether  no 
trade  date  or  on  a  subsequent  date  on 
an  "as  of"  basis  (T*N).  shall  not  be 
reported  on  Form  T.  [Form  T  shall  be 
usod  exclusively  as  a  back-up  mode 
whenever  electronic  entry  of  trade  data 
is  not  feasible  due  to  system 
malfunctions  or  other  unusual 
conditions.) 


6620.  Transaction  Reporting 

(a)  (1)  through  (3)(A)  No  Change. 

(B)  Last  sale  reports  of  transactions  in 
OTC  Equity  Securities  executed  outside 
the  hours  of  8:00  a.m.  and  5:15  p.m. 
Eastern  Time  shall  be  reported  as 
follows: 

(i)  No  Change. 

(ii)  Last  sale  reports  of  transactions  in 
ADRs,  Canadian  issues,  or  domestic 
OTC  Equity  Seouities  that  are  executed 
between  5:15  p.m.  and  midnight  Eastern 
Time  shall  ha  transmitted  through  ACT 
on  the  next  business  day  (T-t-1)  between 
8:00  a.m.  and  [1:30]  5:15  p.m.  Eastern 
lime,  be  designated  "as/of'  trades  to 
denote  their  execution  on  a  prior  day, 
and  be  accompanied  by  the  time  of 
execution. 


(4)  All  members  shall  report  [weekly] 
as  soon  as  practicable  to  the  Maricet 
Regulatim  Department  on  Form  T,  last 
sale  reports  of  transactions  in 
designated  securities  for  which 
electronic  submission  in  ACT  is  not 
possible  (e^..  the  ticker  symbol  for  the 
security  is  no  longer  available  or  a 
market  participant  identifier  is  no 
longa-  active),  (that  were  not 
transmitted  through  ACT,  for  whatever 
reason,  either  on  die  trade  date  or  the 


next  business  day.)  7>aiMactfons  that 
can  be  repotted  iiOo  ACT.  wh^her  on 
trade  date  or  on  a  subsequent  date  on 
an  "OS  of  basis  (T*N).  shall  not  be 
reported  on  Form  T.  [Form  T  shall  be 
UMd  exclusively  as  a  back-up  mode 
whenever  electronic  entry  of  trade  data 
is  not  feasible  due  to  system 
malfunctions  or  other  iminnml 
conditions.) 

(5)  No  Change. 
•        •        •        •        • 

7010.  System  Services 

(a)  through  (d)  No  Change. 
[(e)  Trade  Acceptance  and 
Reconciliation  Service. 

The  service  charge  to  be  paid  by  the 
subscriber  for  terminals  receiving  Trade 
Acceptance  and  Reconciliation  Service 
(TARS)  and/or  Mimidpal  Bond 
Acceptance  and  Reconciliation  Service 
(MBARS)  shall  be  $100  per  month  for 
each  TARS/MBARS  de<Ucated  terminal 
providing  both  query  and  update 
capability.  $50  per  month  for  each 
shared  terminal  providing  query  and 
update  capability  for  TARS/MBARS  as 
well  as  other  services  and  $25  per 
month  for  each  terminal  providii^ 
query  only  capability.  In  addition, 
subscribers  shall  be  charged  $.25  for 
each  query/response  or  correction 
message  plus  equipment  related  charges 
as  detailed  in  Rules  7020,  7030,  and 
7040.  Charges  shall  be  billed  to 
subscribers  on  a  monthly  basis. 

Subscribers  averaging  less  than  30 
trades  per  day  during  the  previous 
calendar  quarter  may  access  TARS 
through  the  fadlitiesof  the 
Association's  Service  Desk.  The  service 
charge  to  be  paid  by  such  subscribers 
shall  be  $50  per  month.) 

(f)  through  (h)  re-letteied  (e)  thnnudi 
(g). 

[(i)]  (h)  Automated  Confirmation 
Transaction  Service. 

The  following  charges  shall  be  paid 
by  the  participant  for  use  of  the 
Automated  Confirmation  Transaction 
Service  (ACT): 
TrsDsectioD  Related 

diaigat: 

Compariaon S0.144/iide  per  100 

shares  (minimum 

400  shares;  maxi- 
mum 7,500  ahaies) 
Lata  Report—  $0.288/side 

T^UIN. 

Browaa/qufliy S0.288/quory* 

Terminal  be $57.0Q/month 

(ACT  only  tanninala) 

CrafM  $575.00/month 

Service  desk $S7.00/month** 

Trade  repotting S0.2fl/tide  (applica- 
ble only  to  report- 
able transactions 
not  nibiect  to 
trede  comperiaon 
through  ACT)  *** 


Risk  Ml 
Chaiges: 


$0.35/side  end 
$17.25/raonth  per 
conespondent  finn 


(j)  through  (n)  re-lett«ed  (i)  through 
(m).  ^^ 


[11180.  Use  of  Trade  Acceptance  and 
Reconciliation  Service 

Each  member  that  is  a  participant  in 
a  registered  clearing  agency,  for 
purposes  of  clearing  over  the  cotmter 
securities  transactions,  shall  subscribe 
to  and  reconcile  all  eligible  transactions 
through  the  facilities  of  the 
Association's  Ttade  Acceptance  and 
Reconciliation  Service.) 


n.  Self-Regnlatory  Organization's 
Statement  Of  the  Purpose  of,  and 

Statntofy  Basis  for,  die  Propoeed  Role 
Change 

In  its  filing  with  the  Commission, 
Nasdaq  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  VI  below.  Nasdaq  has  prepared 
sununaries,  set  fnth  in  sections  (A),  (B). 
and  (C)  below,  of  the  most  significant 
aspects  of  such  statements. 

(A)  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

General  Overview 

Since  1983,  the  NASD  has  offered 
TARS  to  members  that  are  participants 
in  a  registered  clearing  agency.  TARS  is 
an  online  trade  recondliation  facility 
that  allows  both  parties  to  a  trade, 
through  the  Nasdaq  Workstation,  to 
reconcile  breaks  on  contract  sheets  from 
their  clearing  agency  with  respect  to 
OTC  and  exchange-listed  stodu.  TARS 
is  currently  offered  as  an  independent 
service,  distinct  from  ACT.  ACT  is  the 
Nasdaq  system  used  by  members  to 
compare  trades  for  clearance  and 
settlement  and  transmit  trade  reports  for 
regulatory  purposes  and  public 
dissemination.'  Qven  the 
comparatively  low  reconciliation 
activity  in  TARS.  Nawlaq  has  been 
working  in  conjunction  with  the 
National  Securities  Chtmring  Corporation 


("NSCC')  to  optimize  the  trade 
comparison  and  reconciliation  process. 
Accordingly,  the  NASD  is  proposing 
to  integrate  TARS  functionality  into 
ACT  and  make  certain  enhancements 
described  below.  These  enhancements 
include  a  new  "step  out"  function  to 
streamline  the  clearance  and  settlement 
process  and  an  ability  to  submit  certain 
trade  reporting  entries  electronically 
without  using  a  paper  Form  T  report, 
which  should  improve  the  NASD's  trade 
reporting  and  surveillance  programs. 
Furthermore,  the  elimination  of  TARS 
as  an  independent  service  will  help 
member  firms.  NSCC,  and  Nasdaq 
eliminate  Y2K  incompatible  systems,  as 
the  current  TARS  sofhvare  uses  an 
incompatible  six  digit  date  format.  In 
oonjimction  with  the  migration  of  TARS 
into  ACT,  the  Municipal  Bond 
Acceptance  and  Reconciliation  Service 
("MBARS")  also  will  be  discontinued.^ 
MBARS  subscribers  have  been  notified 
that  they  will  have  to  make  their 
municipal  bond,  corporate  bond,  and 
unit  investment  trust  submissions 
directiy  to  NSCC.« 

ACT/TARS  Migration 

TARS  will  be  discontinued  as  an 
independent  service,  and  the 
functionality  of  TARS  will  be 
incorporated  into  ACT  with  the 
following  changes.  First,  participants 
will  be  able  to  enter  As-Of  Trades  and 
As-Of  TrtMle  Reversals  that  reference  a 
trade  date  up  to  one  year  prior  to  the 
date  of  subinission.  CurrenUy,  ACT  will 
only  accept  As-Of  trade  entries  that 
refinenoe  the  prior  trade  date  (i.e.,  they 
must  be  entered  on  trade  date  pltis  cme 
(T-fl)).  Second.  NSCC  %viU  be  the  sole 
source  of  compared  contract  sheet 
informaticm.  "ntis  is  a  rarely  used 
element  of  TARS  and  this  functionality 
will  not  be  available  in  ACT. 

In  addition,  the  following 
enhancements  to  ACT  also  will  be 
implemented: 

Expansion  of  ACT  Window  for  As-Of 
Trade  Entry 

The  As-Of  trade  entry  function  will  be 
expanded  to  allow  a  subscriber  to 
submit  entries  that  reference  a  trade 
date  for  a  period  of  up  to  one  calendar 
year  prior  to  the  date  of  the  As-Of  entry. 
As-Of  trades  that  are  entered  for  clearing 


*CiuiMidy.  99.S%  of  bad^  cufamittwl  by  ACT  to 
NSOC  are  iockMl-in  far  ciaarii«  and  MtUMMnL  Tha 
nmaining  9.2%  an  coo»paied  tbrough  NSOCi  OTC 
CompariMO  Cycia  or  raooocUad  in  TARS.  Thaaa 
cnnaiat  primarily  of  auppiaataalal  or  Aa-Or  itaow 
■ubmittad  aflar  tha  current  ACT  cyda  (m.,  aftw  dw 
orifinal  treda  data  and  T-fl). 


>  MBARS  allowa  (ubacribart  to  antar  original 
trade  input  and  reconcile  outstanding  tianaactions 
for  compariaon,  daaianca  and  aattlamant  through 
the  Fixed  Incooia  Tranaaction  Sanrice  operated  by 

usee 

«Thia  may  be  accomplishad  either  through  a 
direct  had  to  r4SGC  or  via  NSCCa  current  PC 
Platfafm.  In  addition.  NSOC  ia  in  the  pnwaaa  of 
lepiaciiv  ita  PC  Platform  with  a  new  aervice.  PC 
Wab  Diract.  which  trill  allow  direct  acoaaa  into 
NSOC  uaii^  a  standard  internet  tiowaar. 


are  sub)ect  to  matching/comparison 
with  the  counterparty.  These  trades  will 
be  eligible  for  daily  M2  matching  ^  via 
the  ACT  batch  cyde.  In  addition.  As-Of 
entries,  which  ciurrently  must  be  entered 
by  1:30  p.m.,  will  now  be  accepted  up 
until  5:15  p.m.  ACT  will  no  longer 
perform  an  on-line  M2  match  in  the 
afternoon  of  the  second  day.  Instead,  the 
M2  match  will  be  performed  at  the  end 
of  the  entry  day.  As-Of  trades  that  are 
entered  from  T-i-1  through  T-t-21 
(calendar  days)  that  remain  open  on  the 
afternoon  (as  of  2:30  p.m.)  of  the 
business  day  following  the  date  of  entry 
will-be  automatically  locked-in  by  ACT. 
This  responds  to  firms'  continuing  need 
for  an  "auto-lock"  feature  previously 
available  through  TARS  and  NSCC's 
"demand  advisory"  processing.  As-Of 
trades  submitted  from  T-t-22  through 
T-t-one  year  will  require  a  submission  by 
both  sides  for  comparison.  As-Of  trades 
that  are  submitted  against  non-ACT 
participants  Mrill  be  submitted  to  NSCC 
as  onoHtided  entries  at  the  end  of  the 
entry  day.  As-Of  trades  will  be  induded 
in  ACTS  risk  management  calculations 
and  will  be  subject  to  Blockbuster  and 
Sizable  Trade  processing. 

New  System  Feature:  ACT  As-Of  Trade 
Reversals 

The  revised  ACT  will  introduce  a  new 
reversal  function  ("Trade  Reversal")  to 
allow  partidpants  to  cancel  the  effects 
of  a  prim  submission  to  NSCC  This 
fimction  will  replace  the  current  TARS 
"withhold"  and  "demand  withhold" 
functions.  The  As-Of  Trade  Reversal 
wiU  be  subject  to  the  same  rules  as  the 
previously  described  As-Of  trade-entry 
function.  The  partidpant  will  need  to 
reverse  the  side  of  the  trade  wdien 
Submitting  an  As-Of  Trade  Reversal  into 
ACT.  Fot  example,  if  a  subscriber 
wishes  to  cancel  a  previously  sulanitted 
sell  trade,  the  subscriber  must  stibmit  an 
As-Of  reversal  trade  as  a  buy.  A 
subscriber  will  also  have  the  ability  to 
enter  an  As-Of  Trade  Reversal  on  a  net 
position  basis.  For  example,  if  a 
subscriber  entered  a  sell  trade  for  1.000 
shares,  but  the  trade  should  have  been 
for  800  shares,  the  subscriber  may  «iter 
an  As-Of  Trade  Reversal  for  200  shares 
as  a  buy  to  net  the  position  to  the 
correct  amoimt  Subscribers  may  find 
this  easier  than  entering  an  As-Of  Trade 
Reversal  buy  for  1,000  shares  and  an  As- 
Of  trade  sell  for  800  shares. 

Fonn  T  Trade  Reporting 

Both  the  As-Of  trade-entry  and  Trade 
Reversal  fimctions  described  above  can 


be  used  to  more  effidenUy  capture 
trades  that  currently  are  sulnnitted  aa 
paper  Form  T  for  reporting  purposes. 
Paper  Form  T  is  currentiy  used  by 
members  as  a  back-up  means  to  report 
trades  that  are  not  submitted  into  ACT 
electronically  within  the  current  system 
limitation  of  T+1  for  reporting  As-Of 
trades.*  Subscribers  that  have  failed  to 
report  a  trade  into  ACT  by  the  end  of  the 
T-f  1  window  will  now  be  able  to 
electronically  submit  these  trades  using 
the  expanded  As-Of  trade-entry  fiuicticm 
(T+2  to  T+N).  effectively  eliminating  the 
paper  form  in  most  instances.'  In 
addition,  the  As-Of  Trade  Reversal 
fimction  can  be  used  to  cancel  and/or 
correct  trades  on  an  As-Of  basis. 

ACT  Step-Outs 

The  revised  ACT  service  Mfill  also 
provide  a  new  Step-Out  transaction 
indicator  to  allow  membns  to  uniquely 
identify  Step-Out  "dearing-only" 
entries  submitted  to  ACT  for 
comparison,  clearance,  and  settiement 
through  NASOC  A  Step-Out  allows  the 
executing  broker  (Broker  A)  to  "step- 
out,"  or  dlocate,  all  or  part  of  the 
trade(s)  to  another  brbker<s)  (Broker  B). 
Broker  A  will  sutmiit  an  ACT  market- 
maker  entry  that  is  flagged  as  a  Step-Out 
against  Broker  B.  Broker  B  will  be 
required  to  admowledge  the  entry  by 
either  accepting  it  or  submitting  a 
in«rrhing  (uder-entry  firm  entry  that  is 
also  flagged  as  a  Step-Out  Since  the 
Step-Out  flag  will  be  part  of  the 
matdiing  criteria,  an  omission  of  the 
flag  by  either  side  will  cause  the  entries 
not  to  match.  Once  matched,  it  will  be 
submitted  to  NSOC  for  dearanoe  and 
settiement  and  will  indude  the  Step- 
Out  flag  for  identification  purpoaes. 

ACT  will  provide  a  separate  Step-Out 
selection  option  on  the  ACT  Trade  Scan 
Window  that  will  allow  firms  to  view 
all  their  Step-Out  entries  at  one  time. 
These  entries  will  not  Iw  reported  to  the 
tape  or  disseminated  to  the  media. 

ACT  Give-Up  Automatic  Lock-In 

The  ACT  Give-Up  Automatic  Lodt-in 
function  allows  an  introducing  Iwoker  to 
enter  and  lodc-in  a  trade  when  it  is 
responsible  for  both  sides  of  the  trade. 
This  occurs  when  two  of  its  "Qve-Upe" 


>M2  iMtr^ing  is  the  ACT  ptoceas  that  compeiea 
and  matches  previously  uncompaied  trades 
submitted  to  ACT. 


•  See,  e.g..  NASD  Rule  46S2(aKS)- 
'  While  this  should  significently  radnoe  the  I 
for  peper  Form  T  in  moat  situations,  it  will  lamain 
patmiaaible  to  use  the  paper  farm  aotaty  es  a  means 
to  ellow  firms  to  comply  with  NASD  treda  reporting 
rulea  in  certain  limited  dnnuutanoaa.  Specifically. 
Form  T  could  be  uaed  whan  ACT  cannot  eooept  a 
trade  report  or  revaraal  far  a  tranaectioB  in  which 
the  ticker  symbol  is  no  longer  evailabia  or 
racogniaed  by  NSCC  or  when  a  market  participant 
idaotifiar  is  no  ku^er  valid.  The  relevant  rule 
provisioBS  lafarencing  use  of  Form  T  are  being 
a—— ''"^  -'^'"^'"g'T 
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trade  with  each  other  or  the  introducing 
broker  trades  with  one  of  its  own  Give- 
Up  firms.  In  the  current  ACT  system, 
the  introducing  broker  may  submit  a 
market-maker  entry  for  one  side  and 
either  accept  the  trade  or  submit  an 
order-entry  firm  entry  to  match  the 
trade.  In  the  new  system,  by  specifying 
the  new  Give-Up  Automatic  LDck-In 
feature,  the  introducing  broker  will 
avoid  the  need  to  accept  the  trade  or 
submit  the  order-entry  side.  In  other 
words,  this  new  lock-in  feature  will 
allow  the  introducing  broker  to  submit 
just  one  entry  and  not  two.  ACT  will 
submit  this  trade  to  NSCC  as  an  Ml 
matched  locked-in  trade. 

No/Was  Trades 

Whereas  in  the  current  ACT  system  a 
trade  that  is  entered  incorrectly  or  for 
some  other  reason  is  declined  by  the 
counterparty  must  be  deleted  and  re- 
entered by  the  market-maker  side,  the 
enhanced  ACT  will  allow  the  market- 
maker  side  to  modify,  or  "No/Was,"  a 
trade  that  was  declined  by  the 
counterparty. 

".S"  Trade  Modifier 

Currently  the  ".S"  trade  modifier 
cannot  be  used  to  indicate  a  two-day 
settlement  period;  the  system  only 
recognizes  the  modifier  as  indicating 
four  or  more  days.  However,  in  the  new 
ACT.  the  allowable  entries  for  the  ".S" 
modifier  will  be  either  two  days,  or 
anywhere  fit>m  four  through  60  days. 

Statutory  Basis 

Nasdaq  beUeves  that  the  proposed 
rule  change  is  consistent  with  the 
provisions  of  Section  lSA(b)(6)  of  the 
Act  *  in  that  the  proposed  rule  change 
should  enhance  the  process  through 
which  membera  engage  in  the 
comparison  and  clearing  of  securities 
transactions.  Specifically,  Section 
lSA(b)(6)  requires  that  the  rules  of  a 
registered  national  securities  association 
are  designed  to  prevent  fraudulent  and 
manipulative  acts  and  practices,  to 
promote  just  and  equitable  principals  of 
trade,  to  foster  cooperation  and 
coordination  with  peraons  engaged  in 
regulating,  clearing,  settling,  processing 
information  with  respect  to,  and 
facilitating  transactions  in  securities,  to 
remove  impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market 
and  a  national  market  system,  and,  in 
general,  to  protect  investore  and  the 
public  interest:  and  are  not  designed  to 
permit  unfair  discrimination  between 
customers,  issuera.  broken,  or  dealere. 
The  proposed  rule  change  provides 
material  enhancements  to  the  process  of 


comparing,  and  ultimately  clearing  and 
settling,  securities  transactions,  and 
thus  is  wholly  consistent  in  the 
furtherance  of  the  purposes  of  the  Act. 

(B)  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

Nasdaq  does  not  believe  that  the 
proposed  rule  change  will  result  in  any 
burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act,  as  amended. 

(C)  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

Written  comments  were  neither 
solicited  nor  received. 


m.  Date  ofEflEBctiwneae  of  the 
Proposed  Rale  Change  and  Timing  for 
Commiasion  Action 

The  proposed  rule  change  has  become 
effective  pursuant  to  Section  ig(b)(3)(A) 
of  the  Act"  and  Rule  19b-4(e)(5) 
thereunder.*"  The  proposal  effects  a 
change  in  an  existing  order-entry  or 
trading  system  of  a  self-regulatory 
organization  that:  (i)  does  not 
significantly  affect  the  protection  of 
investon  or  the  public  interest:  (ii)  does 
not  impose  any  significant  burden  on 
competition:  and  (iii)  does  not  have  the 
effect  of  limiting  tlie  access  to  or 
availability  of  the  system. 

At  any  time  within  sixty  days  of  the 
filing  of  the  proposed  rule  chuige,  the 
Commission  may  summarily  abrogate 
such  rule  change  if  it  appean  to  the 
Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act. 

IV.  Solicitation  of  Conunents 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission.  450  Fifth  Street,  NW., 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  vmtten 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 


public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Section,  450  Fifth  Street,  NW., 
Washington.  DC  20549.  Copies  of  such 
filing  also  will  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  NASD.  All  submissions 
should  refer  to  File  No.  SR-NASD-98- 
47  and  should  be  submitted  by 
November  17, 1998. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.** 

MaiSaral  H.  McFariand. 

Deputy  Secretary. 

IFR  Doc.  98-28640  Filed  10-26-98: 8:4S  am] 
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98-4J 

8«lf-R«gulatory  Organizations; 
National  SacurftiM  Ctaaring 
Corpofatlon;  Ordar  Qrantlng  Approval 
of  a  Propoaad  Rula  Ctianga  Adopting 
an  IntMpralatton  of  tha  Board  of 
DIractora  Ragardbig  NSCCa 
Obligation  To  ContlnuoMly  Ravlaw 
PartiGipanta  To  Dalannina  If 
Parttdpanta  Ara  Raqulrad  To  Reapply 
for  Mambarrtilp  Dua  to  a  Malarial 
Ctianga  in  CondHlona 

October  20, 1998. 

On  April  24, 1998,  the  National 
Securities  Clearing  Corporation 
("NSCC")  filed  with  the  Securities  and 
Exchange  Commission  ("Commission") 
the  proposed  rule  change  (File  No.  SR- 
NSCC-98-4)  pursuant  to  Section 
19(b)(1)  of  the  Securities  Exchange  Act 
of  1934  ("Act").*  Notice  of  the  prop<Mal 
was  published  in  the  Federal  Register 
on  June  19. 1998.2  No  comment  letten 
were  received.  For  the  reasons 
discussed  below,  the  Commission  is 
approving  the  proposed  rule  change. 

L  Description 

New  Addendum  T  to  NSCC  Rules 
allow  NSCC:  (i)  to  reexamine  a 
participant  who  has  undergone  a 
material  change  in  circumstances,^  (ii) 


•lSU.S.C7ao-3(bXS). 


•15U.S.C78^)(3KA). 
'•17CFR240.19b-«(eK5). 


"  17  CFR  2O0.3O-3(aNl2). 

>  15  U.S.C  7as(b)(l). 

>  SecuritiM  Exchanga  Act  Ralaue  No.  40088 
Oune  12. 19M).  S3  FR  33750. 

>  Naw  Addandum  T  tats  forth  three  calegoriaa 
where  changes  may  warrant  reconsideration:  (1) 
material  cbangea  in  ownership,  control  or 
management,  (2)  material  cbanges'in  business  lines, 
including  but  not  limited  to,  new  business  linea 
undertaken,  or  (3)  participation  as  a  defendant  in 
litigation  which  could  raeaonably  have  a  direct 
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to  reconsider  the  participant's 
continuing  status  as  a  participant  as  if 
such  entity  was  initially  applying  for 
membership  when  conditions  originally 
in  existence  at  the  time  a  participant 
was  accepted  for  membership  have 
materially  changed:  and  (iii)  to  require 
the  participant  to  satisfy  any  concerns 
NSOC  may  have  as  to  the  participant's 
ongoing  membership  in  NSCC  as  part  of 
such  reevaluation.  In  addition,  new 
Addendum  T  explicitly  states  that 
participants  have  the  affirmative 
obligation  to  advise  NSCC  if  such 
material  change  occure. 

When  a  material  change  occurs  with 
respect  to  an  existing  participant's 
ownership,  control  or  management,  mix 
of  business,  use  of  third  party  service 
providers,  or  regulatory  history,  among 
other  areas,  NSCC  is  faced  with  a 
different  risk  perspective  than  it  faced  at 
the  time  it  approved  such  participant's 
application  for  membership.  The  NSCC 
board  has  concluded  that  it  is  in  the  best 
interests  of  NSCC  and  its  membership  as 
a  whole  that  NSCC  address  these  types 
of  changes,  including  the  ability  to 
require  the  participant  to  reapply  for 
memberehip,  as  if  the  participant  was 
not  already  a  participant.  If  NSCC  did 
not  have  the  ^ility  to  continually 
reexamine  participants'  status,  the 
purpose  behind  scrutinizing 
applications  and  the  comfort  level 
provided  by  such  process,  would  be 
undermined. 

ILDiacussion 

Section  17A(b)(3)(F)  of  the  Act* 
requires  that  the  rules  of  a  clearing 
agency  be  designed  to  assure  the 
safeguarding  of  securities  and  fimds 
which  are  in  the  custody  or  control  of 
the  clearing  agency  or  for  which  it  is 
responsible.  "Die  Commission  believes 
that  new  Addendum  T  to  NSCC  Rules 
wiU  clarify  NSCC's  right  to 
continuously  review  its  participants  to 
make  sure  that  they  have  not 
experienced  a-material  change  in 
circumstances  which  may  result  in  a 
material  change  in  a  participant's  risk 

Erofile.  Therefore,  the  Commission 
slieves  that  the  proposed  rule  change 
is  consistent  with  NSCC's  obligation 
under  Section  17A(b)(3)(F)  to  safeguard 
securities  and  fimds. 

m.  Conclusion 

On  the  basis  of  the  foregoing,  the 
Commission  finds  that  the  proposed 
rule  change  is  consistent  with  the 
requirements  of  the  Act  and  in 


particular  with  Section  17  A  of  the  Act 
and  the  rules  and  regulations 
thereimder. 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act,  that  the 
proposed  rule  change  (File  No.  SR- 
NSOC-98-4)  be  and  hereby  is  approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delisted 
authority.' 

Maisarat  H.  Mcf  ariand. 
Deputy  Secretary. 

(FR  Doc.  98-28638  FUed  10-26-98: 8:45  ami 
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negative  impact  on  the  participant's  business. 
Addendum  T  states  that  these  categories  ara  listed 
as  examples  and  should  not  be  vievred  as  exclusive 
in  tlie  pcoceaa. 
«15U.S.C78q-l(bK3KF). 


[nilieil  No.  34-40671 :  Fie  No.  SR-NYSE- 
90-301 

Salf-Ragulalory  Organizationa:  NoUca 
of  FHIng  of  Propoaad  Rule  Ctianga  t>y 
ttM  Naw  Yorft  Stock  Exchanga,  Inc. 
Raladng  to  Cuatomar  Account  Tranafer 

Contracta 

October  19, 1998. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),*  and  Rule  19b-4  thereunder,^ 
notice  is  hereby  given  that  on 
September  28, 1998,  the  New  York 
Stock  Exchange.  Inc.  ("NYSE"  or 
"Exchange")  filed  with  the  Securities 
and  Exchange  Commission  ("SEC"  or 
"Commission")  the  proposed  rule 
change  as  described  in  Items  I,  II,  and 
in  below,  which  Items  have  been 
prepared  by  the  Exchange.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Tenns  of  Snlietance  of 
the  Propoaed  Rule  Change 

The  proposed  rule  change  consists  of 
amendments  to  existing  Exchange  Rule 
412  ("Customer  Account  Transfer 
Contracts")  and  its  stated  interpretation. 
The  text  of  the  proposed  rule  diange  is 
as  follows  (additions  are  italicized: 
deletions  are  bracketed): 
•        •        •        •        • 

Customer  Account  Transfer  Contracts 

Rule  412.  (a)  no  change. 

(b)(1)  and  (b)(2)  no  change. 

(b)(3)  Within  (four  (4)1  three  (3; 
business  days  following  the  validation 
of  a  transfer  instruction,  the  carrying 
organization  must  complete  the  transfer 
of  the  customer's  securities  account  to 
the  receiving  organization.  The  carrying 


» 17  CFR  200.30-3(a)(12). 
« 15  U.S.C  7as(b)(l). 
217CFR24O.10b-4. 


orgaiuzation  and  the  receiving 
organization  must  establish  fail  to 
receive  and  Call  to  deliver  contracts  at 
then  current  market  values  upon  their 
respective  books  of  account  against  the 
long/short  positions  (including  options) 
in  the  customer's  securities  account  that 
have  not  been  phyncally  delivered/ 
received  and  the  receiving/carrying 
organization  must  debit/credit  the 
related  money  account.  The  customer's 
securities  account  shall  thereupon  be 
deemed  transferred. 

NYSE  Interpretation  of  Rule  412(b)(1) 

102    Exceptions  to  Transfer  Instruction 

A  carrying  organization  may  not  take 
exception  to  a  transfer  instruction,  and 
therefore  deny  validation  of  the  transfer 
instruction,  because  if  a  dispute  over 
securities  positions  or  the  money 
balance  in  the  account  to  be  transferred. 
Such  alleged  discrepancies 
notwithstanding,  the  carrying 
organization  must  transfer  the  securities 
positions  and/or  money  balance 
reflected  on  its  books  for  the  aocoimt. 

An  organization  may  take  exception 
to  a  transfer  only  it 

1-9  no  change. 

(10.  account  type  mismatch  (receiving 
organization's  account  type  does  not 
correspond  to  carryins  oiganization's):) 

(11. MO.  missing  authorization 
signature  (TIF  requires  an  additional 
client  signatiue  or  successor  custodian's 
acceptance  signature  or  custodial 
approval):  or 

[12.111.  client  takes  possession  (entire 
account  is  in  transfer  to  deUver  direct  to 
customer). 
•        •        •        •        • 

n.  Self-ReguUtory  Organization's 
Statement  of  tlie  Puipoee  of,  and 
Statutory  Basis  for,  tlw  Proposed  Rule 
Change 

In  its  filing  vnth  the  Commission,  the 
Exchange  included  statements 
concerning  the  purpose  of,  and  basis  for, 
the  propo^  rule  change  and  discussed 
any  commente  it  received  on  the 
proposed  rule  change.  The  text  of  these 
statemoits  may  be  examined  at  the 
places  specified  in  Item  IV  below.  The 
Exchange  has  prepared  sununaries,  set 
forth  in  Sections  A,  B,  and  C  below,  of 
the  most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Ckganization's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

1.  Purpose 

Rule  412  regulates  the  transfer  of 
customer  aocoimta  from  one  memlier 
organization  to  another.  Such  transfers 
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are  generally  effected  through  the 
Automated  Account  Transfer  Service 
("ACATS")  which  is  a  system 
administered  by  the  National  Securities 
Qearing  Corporation  ("NSCC").  Since 
ACATS's  inception  in  1985,  numerous 
enhancements  to  the  system  and  to  Rule 
412  have  allowed  for  fester  and  more 
efficient  transfers  of  customer  accounts. 
As  a  result  of  the  work  of  an  industry 
committee,  the  ACATS  system  is  in  the 
process  of  being  redesigned  to  enhance 
and  further  expedite  the  transfer 
process.  The  purpose  of  the  proposed 
rule  change  is  to  update  Rule  412  to 
reflect  these  upgrades. 

Currently,  the  ACATS  system  and 
Rule  412  provide  for  a  seven  day  cycle 
to  transfer  a  customer  account.  The 
proposed  enhancements  would  reduce 
this  cycle  to  six  days.  To  illustrate,  the 
current  "Normal  Transfer  Stage" 
function  cycle  breaks  down  as  follows: 


INPUT  TIF  3  (Receiv- 
ing Organization) 
AND  VAUOATE 
(DeHvaring  Organi- 

ZflDOOi   >••••■....■••,......, 

ASSET  REVIEW  (Rth" 
oeiving  Oganiza- 
lion) 

SETTLEMENT  PREP 
(ACATS) 

SETTLEMENT 
(ACATS) 


Proposed 
(dSys) 


The  propoeed  rule  changes  would 
reduce  the  total  post-validation  transfer 
period  from  four  to  three  days  by 
streamlining  the  ASSET  REVIEW 
portion  of  the  transfer  period  from  two 
davs  to  one  day. 

m  addition,  the  Exchange  proposes  to 
amend  an  interpretation  to  Rule  412 
with  respect  to  "reject  codes."  The 
interpretation  currently  enumerates  the 
reasons  for  which  a  member 
organization  may  re)ect  or  take 
exception  to  an  account  transfer  request. 
The  proposed  amendment  deletes  one 
current  "reason"  regarding  "Account 
Type  Nftismatch"  due  to  its  limited 
usefulness  arising  from  inconsistencies 
among  member  organizations  in 
defining  account  types. 

It  is  anticipated  that  ACATS  system 
changes  will  become  operational  on 
January  25, 1999.  Therefore,  the 
Exchange  proposes  that  the  proposed 
rule  changes  become  effective  in 
accordance  with  the  effective  date  of  the 
ACATS  system  changes. 


2.  Statutory  Basis 

The  basis  under  the  Act  for  this 
proposed  rule  change  is  the  requirement 
under  Section  6(b)(5)  *  that  an  exchange 
have  rules  that  are  designed  to  promote 
|ust  and  equitable  principles  of  trade,  to 
remove  impediments  to  and  to  perfect 
the  mechanism  of  a  free  and  open 
mariiet  and  a  national  market  system 
and,  in  general,  to  protect  investors  and 
the  public  interest.  The  proposed  rule 
change  is  designed  to  accomplish  these 
ends  by  reducing  the  time  frame 
allowed  for  the  transfer  of  custixner 
accounts  from  one  member  organization 
to  another. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members.  Participants,  or  Others 

The  Exchange  has  neither  solicited 
nor  received  written  comments  on  the 
proposed  rule  change. 


'TVaiufer  Initiation  Fonn.  A  buically 
■tandardiaad  induatry  fonn  lufamittad  by  th« 
racaiving  organization  to  tb*  dalivarii^ 
ocftnisation  to  raquMt  cuatooMr  account  tranafart. 


m.  Data  of  EffectiveiMaa  of  die 
Proposad  Rule  Change  and  Timing  far 
Commiasioo  Action 

Within  35  days  of  the  publication  of 
this  notice  in  the  Federal  Register  or 
Mrithin  such  longer  period  (i)  as  the 
Commission  may  designate  up  to  90 
days  of  such  date  if  it  finds  such  longer 
period  to  be  appropriate  and  publishes 
its  reasons  for  so  finding  or  (ii)  as  to 
which  the  Exchange  consents,  the 
Commission  will: 

(A)  By  order  approve  the  proposed 
rule  chan^,  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Caminents 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
argiunents  concerning  the  foregoing, 
including  whether  the  proposal  is 
consistent  %vith  the  Act.  Persons  making 
written  submissions  should  file  six 
copies  thereof  with  the  Secretary, 
Sectirities  and  Exchange  Commission, 
450  Fifth  Street.  NW.,  Washington,  DC 
20549.  Ck)pie8  of  the  submission,  all 
subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 


proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  tvith  the 
provisions  of  5  U.S.C  552.  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NYSE.  All 
submissions  should  refer  to  File  No. 
SR-NYSE-98-30  and  should  be 
submitted  by  November  17, 1998. 

For  the  Commiation,  by  the  Division  of 
Marlwt  Regulation,  pursuant  to  delegated 
authority.* 

Margarat  H.  McFariand. 

Deputy  Secretary. 

(FR  Doc  98-28645  Filed  10-2fr-fl8;  8:45  am] 


8MA1X  BUSINESS  AOMMISTRATION 

Rocky  Mountain  SiMes  RagioiMl 
Falmeee  Board  8>1»gy  Meedng 

The  U.S.  Small  Business 
Administration  Rocky  Mountain  States 
Regional  Fairness  Board  Strategy 
Meeting,  to  be  held  on  October  21, 1998, 
starting  at  10:30  am  at  721 19th  Street 
(Room  To  Be  Determined  and  Posted  at 
Building  Entrance),  Denver,  CO  80202, 
to  collect  Fairness  Board  members' 
comments  on  the  4/20/98  proceedings, 
as  %vell  as  to  obtain  recommendations 
and  other  input  for  the  annual  Report  to 
Congress. 

For  further  information  contact  Gary 
P.  Peele,  telephone  (312)  353-0880. 
ShiriTliomas. 

Director.  Office  of  External  Affairs. 
(FR  Doc  9»-28680  Filed  10-26-98;  8:45  am] 


SMALL  BUSINESS  ADMINISTRATION 

Region  IV.  North  Florida  District 
Jacfcaonvllla.  FL,  Advlaory  CouncH 
Maadng:  Public  Moving 

The  U.S.  Small  Business 
Administration,  North  Florida  District 
Office,  Jacksonville,  Florida.  Advisory 
Council  will  hold  a  public  meeting  fit>m 
12:00  p.m.  to  2:00  p.m.,  November  12, 
1998,  at  the  North  Florida  SEA  District 
Office,  7825  Baymeadows  Way,  Suite 
100-B,  Jacksonville,  Florida,  to  discuss 
such  matters  as  may  be  presented  by 
members,  staff  of  the  U.S.  Small 
Business  Administration,  or  othere 
present. 

For  further  information,  write  or  call 
Claudia  D.  Taylor.  U.S.  Small  Business 


Administration,  7825  Baymeadows 
Way,  Suite  100-B,  Jacksonville,  Florida 
32256-7504.  telephone  (904)  443-1933. 
SUAthnmn, 
Director,  External  Affairs. 
(FR  Doc  96-28678  Filed  10-26-98;  8:45  am] 
1-^ 


SMALL  BUSINESS  ADMINISTRATION 

PIttaburgh  District  Offica;  Adviaoiy 
Council  Maadng 

The  Pittsburgh  District  Office  will  be 
holding  an  Advisory  Council  meeting 
on  Friday,  November  6, 1998  at  10:00 
am.  The  meeting  will  be  held  at  the 
following  location:  Small  Business 
Administration,  Pittsbiugh  District 
Office,  Federal  Building  Koom  1128, 
1000  Liberty  Avenue,  Pittsburgh,  PA 
15222-4004.  to  discuss  such  matters  as 
may  be  presented  by  members,  staff  of 
the  U.S.  Small  Business  Administration, 
or  other  present. 

If  you  need  any  further  information, 
please  contact  Mary  Ann  Sperling  at 
(412)  395-^560,  ext  107. 
ShiriThwM, 
Director,  External  Affairs. 
[FR  Doc.  96-28679  Filed  10-26-98;  8:45  am] 


DEPARTMENT  OF  STATE 

(PubNe  NoHoa  Na  2»17I 

Dafanaa  Trada  Advlaory  Group;  Cloaad 


« 15  V.&.C  7Sf[bXS). 


*17CFR200.30-3(aMl2). 


The  Defense  Trade  Advisory  Group 
(DTAC)  will  meet  beginning  at  8:30  a.m. 
on  Friday.  November  6, 1998.  in  Room 
C-3116  at  the  National  Foreign  AQairs 
Training  Center,  4000  Arlington  Blvd., 
Arlington,  VA.  The  membership  of  this 
advisory  committee  consists  of  private 
sector  defense  trade  specialists 
appointed  by  the  Assistant  Secretary  of 
State  for  PoUtical-Military  Afhirs  who 
advise  the  Department  on  policies, 
regulations,  and  technical  issues 
affecting  defianse  trade. 

This  meeting  will  focus  on 
establishing  future  work  programs  in 
view  of  recent  specific  arms  transCar 
issues  and  cases.  It  will  involve 
discussions  of  classified  infcamation 
punuant  to  Executive  Order  12356.  The 
disclosure  of  classified  and/or  propriety 
inf(vmati(m  essential  to  formulating 
U.S.  defense  trade  policies  would 
substantially  undermine  U.S.  defense 
trade  relations  with  foreign  competitors. 
Therefore,  this  meeting  will  be  closed  to 
the  public,  pursuant  to  Secticm  10(d)  of 
the  Federal  Advisory  (Committee  Act 


(FACA).  5  U.S.C  552b(c)(l)  and  5  U.S.C. 
552b(c)(9)(B). 

FOR  FURTHER  MFORMATION  CONTACT: 
Mike  Slack.  DTAG  Secretariat.  U.S. 
Department  of  State.  Office  of  Regional 
Security  and  Anns  Transfer  Policy  (PM/ 
RSAT),  Room  7424  Main  State. 
Wash^on,  EX:  20520-2422.  Phone: 
(202)  647-2882,  Fax  (202) 647-9779. 

Dated:  October  20, 1998. 
PaiMla  L.  Frailer. 

Executive  Secretary, 

Defense  Trade  Advisory  Group. 

(FR  Doc  96-28706  Filed  10-26-98;  8:45  am] 
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TENNESSEE  VALLEY  AUTHORITY 
SunaMna  Act  Maadng 

AGENCY  HOUNNQ  THE  MEETWQ:  Tennessee 

Valley  Authority. 

FEDERAL  REOMTER  Cn-ATION  OF  PREVIOUS 

ANNOUNCEMENT:  63  FR  55914-15 

(October  19. 1998). 

PREVIOUSLY  ANNOUNCED  TME  AND  DATE  OF 

MEETMQ:  9  ajn.  (CDT),  Wednesday, 

October  21, 1998. 

PREVIOUSLY  ANNOUNCED  PLACE  OF 

MEETMQ:  Legislative  Plaza  Room  16. 19 

Legislative  Plaza,  Union  and  6th  Streets. 

Ni^ville.  Tennessee. 

CHANGES  M  THE  MEETVIG:  The  TVA 

Board  meeting  scheduled  for  October 

21. 1998,  has  been  postponed  due  to  the 

tragic  death  of  Tennessee  State  Senator 

Tommy  Buriu  of  Monterey.  The  meeting 

will  be  rescheduled  at  a  date  to  be 

annoimced  later. 

FOR  MORE  aiFORMATION:  Please  call  TVA 

Media  Relations  at  (423)  632-6000, 

Knoxville,  Tennessee.  Information  is 

also  available  through  TVA's 

Washington  Office  at  (202)  898-2999. 

Edward  S.  Chriataobury, 

General  Counsd  and  Secretary  of  the 

Corporation. 

(FR  Doc  98-28790  filed  10-22-98;  4:56  pm] 
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DEPARTMENT  OF  TRANSPORTATION 
Onica  Of  tha  Sacratary 

Raports,  Fonna  and  Racordkaaping 
Raquiramants 

AGENCY:  Office  of  the  Secretary.  DOT. 
ACTION:  Notice. 

SUMMARY:  This  notice  lists  reports,  and 
recordkeeping  requirements,  imposed 
upon  the  public,  transmitted  by  the 
Department  of  Transportation  to  the 
Office  of  Management  and  Budget 


(CM^)  fw  its  approval  in  accordance 
with  the  requirements  of  the  Paperwock 
Reduction  Act  of  1995  (44  U.S.C 
Chapter  35).  Section  3507  of  Title  44  of 
the  United  States  Code,  requires  that 
agencies  prepare  a  notice  for  publication 
in  the  Federal  Ri^islar,  listing 
infcHination  collection  request 
submitted  to  OMB  for  approval  or 
renewal  under  that  Act.  OMB  reviews 
and  approves  agency  submissions  in 
accordance  with  criteria  aet  fmth  in  that 
Act.  In  carrying  out  its  responsibiUties. 
C^IB  also  considOTS  public  comments 
on  the  proposed  forms  and  the  reporting 
and  reconUceeping  requirements.  OMB 
approval  of  an  information  collection 
requirement  must  be  renewed  at  least 
once  every  three  years. 

The  Federal  Registar  Notice  widi  a 
60-day  comment  period  soliciting 
comments  on  the  information  collection 
described  below  was  published  on 
August  19. 1998  (63  FR  44503-44505]. 
DATES:  Comments  on  this  notice  must  be 
received  on  or  before  November  27. 
1998. 

FOR  FURTHER  MFORMATION  CONTACT:  For 
copies  of  these  documents,  contact 
Elaiibara  Davis,  Office  of  Information 
Management,  202-267-2326. 
SUPPLEMENTARY  MFORMATION: 

U.S.Coaat  Guard 

Titye:  Official  Logbook. 

OMB  Control  Number  2115-0071. 

Type  of  Request:  Extension  of  a 
currently  af^roved  collection. 

Form(s):  706B. 

Affected  Public:  U.S.  Merchant 
Marinen  and  Shipping  Companies. 

Ahstract;  The  information  collected 
from  the  official  logbook  will  be  used  by 
the:  (a)  Coast  Guard  inspectors  to 
determine  compliance  with  various 
laws  and  to  examine  incidents  of 
shipboard  misccmduct.  and  (b)  various 
federal  agency  maritime  casualty 
investigators  of  Federal  and  Gvil  courts 
in  instances  of  injury  or  litigation 
between  a  seaman  and  his  ^pping 
company.  The  lo^mok  entries  are  made 
by  the  master  of  the  vessel  and  signed 
and  wdtnessed  by  the  chief  mate  or 
another  seaman. 

Need:  The  official  log^xmk  is  required 
by  both  statute  and  regulation  (46  CFR 
35.07).  The  official  logbook  provides  the 
vdiide  through  which  many  Coast 
Guard  recordkeeping  requirements  are 
maintained.  Of  particular  interest  to  the 
Coast  Guard  are  the  records  kept  of  all 
safety  related  drills  and  inspections. 

Burden  Estimate:  The  estimated 
burden  is  1.750  houn  annually. 
ADDRESSES:  Written  comments  on  the 
DOT  information  collecticm  request 
should  be  fonrarded.  within  30  days  of 
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publication,  to  Office  of  Infonnation  and 
Regulatory  ACEain,  Office  of 
Management  and  Budget,  New 
Executive  Office  Building.  Room  10102. 
Washington.  DC  20503.  ATTN:  USGG 
Desk  Officer.  If  you  anticipate 
submitting  sub^antive  comments,  but 
find  that  more  than  10  days  from  the 
date  of  publicati(Hi  are  needed  to 
prepare  them,  please  notify  the  OMB 
official  of  your  intent  immediately. 

CoiiunenlS  an  invited  on:  whetner  the 
proposed  collections  of  infonnation  are 
necessary  for  the  proper  performance  of 
the  functions  of  the  Department, 
including  wdiether  the  information  will 
-have  practical  utility:  the  accuracy  of 
the  Department's  estimate  of  the  burden 
of  the  propoeed  information  collections; 
%vays  to  enhance  the  quality,  utility  and 
clarity  of  the  information  to  be 
collected:  and  ways  to  minimiae  the 
burden  of  the  collection  of  information 
on  respondents,  including  the  use  of 
automated  coUectioo  techniques  or 
other  fonns  of  infocmatioa  tecfanolaRy. 

A  comment  to  OMB  is  beat  assured  of 
having  iU  full  effect  if  OMB  receives  it 
within  30  days  of  publication. 

laniad  in  Wuhinglon,  DC.  on  Octolwr  21, 
1998. 

PhUUp  A.  iMch. 

Oaorance  Offkxr,  Utdtad  Statn  Department 
of  TmnspoitaUon. 

(PR  Doc  98-28751  Piled  10-2fr-98:  8:45  unl 


OCPARTMEIffT  OF  TRANSPORTATION 

CowtQuard 
lUtOQUM  <BMi 

Agency  InfuniMMon  CoNwtkNt 


AQfNCY:  Coast  Guard,  DOT. 
ACTION:  Request  for  conunents. 


:  The  U.S.  Coast  Guard  has 
submitted  for  emeigency  processing  an 
information  collection  request  (ICR)  to 
the  Office  of  Management  and  Budget 
(OMB)  for  review  and  clearance  under 
the  Paperwork  Reduction  Act.  The  ICR 
concerns  the  U.S.  Coast  Guard 
International  Ice  Patrol  (IIP)  Customer 
Satisfection  Survey.  OMB  approval  of 
the  ICR  was  requested  by  October  13. 
1098. 

DATIS:  Comments  must  reach  the  Coast 
Guard  on  or  before  December  28. 1998. 
ADOWCIItl.  You  may  mail  comments  to 
the  Docket  Management  Facility. 
(USCG-1 998-4599),  U.S.  Departmoit  of 
Transportation,  room  PL-401.  400 
Seventh  Street  SW.  Washington.  IX 
20590-0001;  or  deliver  them  to  room 


PL^Ol.  located  on  the  Plaza  Level  of 
the  Nassif  Building  at  the  same  address 
between  9  a.m.  and  5  p.m.,  Monday 
through  Friday,  except  Federal  holidays. 
The  telephcme  number  is  202-366- 
9329. 

The  Docket  Management  Facility 
maintains  the  public  docket  fat  this 
dociunent.  Comments  will  become  part 
of  this  docket  and  wrill  be  available  for 
inspection  or  copying  at  rocm  PLr-401 , 
located  on  the  Plaza  Level  of  the  Nassif 
Building  at  the  same  address  between  9 
a.m.  and  5  p  jn.,  Monday  through 
Friday,  except  Federal  holidays.  You 
may  also  access  this  docket  on  the 
Internet  at  http://dms.dol.gov. 

Copies  of  the  complete  mformation 
Collection  Request  are  available  through 
this  docket  on  the  Intecnet  at  http:// 
dms.dot.gov  and  also  from  Commandant 
(G-SIl-2).  U.S.  Coast  Guard 
Headquarters,  room  6106,  (Attn:  Barbara 
Davis).  2100  Second  Street  SW. 
Washington.  IX  20593-001.  The 
tekphone  number  is  202-287-2326. 
FOR  RmrHDI  MRMMATKM  CONTACT: 
For  questions  on  this  document,  contact 
Barbara  Davis,  Office  of  Information 
Management.  202-267-2326.  For 
questions  on  this  docket,  contact 
Dorothy  Walker.  Chief.  Dodwts.  202- 
366-0330. 

ReqaeatJarConimeirts 

The  Coast  Guard  encourages 
interested  persons  to  submit  written 
comments.  Persons  submitting 
comments  should  include  their  names 
and  addresses,  identify  this  docrument 
(USCG-1998-4599)  and  the  specific 
Information  Collection  Request  (ICR)  to 
which  each  comment  applies,  and  give 
the  reason(s)  for  each  comment.  Please 
submit  all  comments  and  attachments  in 
an  tmbound  format  no  larger  than  8^6 
by  11  inches,  suitable  for  copying  and 
electronic  filing.  Persons  wanting 
acknowledgment  of  receipt  of  comments 
should  encloae  a  stamped,  self- 
addressed  postcard  or  envelope. 

Infonnation  Collection  Requests 

1.  mh:  U.S.  Coast  Guard 
Intematiooal  Ice  Patrol  (DP)  Customer 
Satisbction  Survey. 

2.  (MflB  Control  Number:  2115-new. 

3.  Summary:  The  information 
collection  is  a  customer  satisfaction 
siuvey  which  the  Coast  Guard  will  be 
conducting  to  determine  the  kind  and 
quality  of  services  its  customers  want 
and  expect,  as  well  as  their  satisfaction 
with  the  Coast  Guard's  existing  services. 
The  survey  will  be  published  in  the 
AMVER  Bulletin  and  is  strictly 
volimtary. 

Need:  Executive  Order  12862  directs 
Federal  Agencies  to  conduct  siu-veys  to 


determine  the  kind  and  quality  of 
services  customers  want  and  expect 
The  Coast  Guard  %vill  use  this 
information  to  measure  customer 
satisfaction  with  current  services  and 
service  standards.  This  will  allow  the 
Coast  Guard  to  improve  service  delivery 
and  determine  whether  additional 
services  are  requested  by  its  customers. 

Respondents:  Owners  and  c^Mrators 
of  ships  that  pass  through  the  Grand 
Bank  region  of  the  Northwest  Atlantic 
Ocean. 

Frequency:  Annually, 

Burden  Estimate:  The  estimated 
burden  is  300  hours  annually. 

Dated:  October  20, 1998. 

1  f>  tlibaiisin 

Acting  Director  of  Infonnation  and 
Tadimdogy. 

(FR  Doc  98-28633  Filed  10-26-08;  8:45  am) 


DEPARTMENT  OF  TRANSPORTATION 
CoMtOuard 

[USOO-1886-4«16jq 

NMIofial  OfMiori  Sataty  Advisory 
Commltlee:  Charter  RenavMl 

AOBICY:  Coast  Guard.  DOT. 
ACTION:  Notice  of  charter  renewal. 

SUMMARY:  The  Secretary  of 
Ttansportation  has  renewed  the  charter 
for  the  National  OCbhore  Safety 
Advisory  Committee  (NOSAC)  to 
remain  in  effect  for  a  period  of  2  years 
from  September  23, 1998,  until 
September  23.  2000.  NOSAC  is  a  federal 
advisory  committee  constituted  under  5 
U.S.C.  App.  2.  Its  purpose  is  to  provide 
advice  and  make  recommendations  to 
the  Coast  Guard  on  safety  and 
rulemaking  matters  affscting  the 
oCEshore  industry. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
questions  on  this  notice,  contact  Captain 
R.L.  Skewes,  Executive  Director  of 
NOSAC,  or  Mr.  Jim  Magill,  Assistant  to 
the  Executive  Director,  telephone  202- 
267-0214,  fax  202-267-4570.  For 
questions  on  vie%ving  the  docket, 
contact  Dorothy  Walker,  Chief,  Dockets, 
Department  of  Transportation,  202-366- 
9329. 

Dated:  October  19, 1998. 

losephl-Aagaio. 

Director  ofStandardt.  kktrine  Safety  and 
Environntental  Protection. 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Aviation  Rulamaldng  Advisory 
Commltiss;  Transport  Alrplans  and 
Engine  issues    New  Tssiis 

AGENCY:  Federal  Aviation 
Administration  (FAA).  DOT. 

ACTION:  Notice  of  new  task  assignments 
for  (he  Aviation  Rulemaking  Advisory 
Committee  (ARAC). 

SUMMARY:  Notice  is  given  of  new  tasks 
assigned  to  and  accepted  by  the 
Aviation  Rulemaking  Advisory 
Committee  (ARAC).  This  notice  informs 
the  public  of  the  activities  of  ARAC 

FOR  FURTHER  MFORMATION  CONTACT: 
Stewart  R.  Miller,  Transport  Standards 
Staff  (ANM-110).  Federal  Aviation 
AdmMstration,  1601  Lind  Avenue, 
SW.,  Renton,  WA  98055-4056;  phone 
(425)  227-1255;  fax  (425)  227-1320. 

SUPPLEMENTARY  INFORMATION: 
Background 

The  FAA  has  established  an  Aviation 
Rulemaking  Advisory  Committee  to 
provide  advice  and  recommendations  to 
the  FAA  Administrator,  through  the 
Associate  Administrator  for  Regulation 
and  Certification,  on  the  full  range  of 
the  FAA's  rulemaking  activities  with 
respect  to  aviation-related  issues.  This 
includes  obtaining  advice  and 
recommendations  on  the  FAA's 
commitment  to  harmonize  its  Federal 
Aviation  Regulations  (FAR)  and 
practices  with  its  trading  partners  in 
Europe  and  Canada. 

One  area  ARAC  deals  with  is 
Transport  Airplane  and  Engine  Issues. 
These  issues  involve  the  airworthiness 
standards  for  transport  category 
airplanes  and  engines  in  14  CFK  parts 
25,  33,  and  35  and  parallel  provisions  in 
14  CFR  parts  121  and  135. 

The  Tasks 

This  notice  is  to  inform  the  public 
that  the  FAA  has  asked  ARAC  to 
provide  advice  and  recommendation  on 
the  following  harmonization  tasks: 

Avionics  Systems 

Task  1:  Takeoff  Warning  System 

JAR  25.703(a)  is  more  specific  in  the 
requirements  than  the  FAR.  The  JAR, 
requires  parking  brake  input,  while  FAR 
is  silent.  Also,  the  JAR  25.703(b) 
references  gmdance  material  on  manual 
warning  deactivation  and  reset  of  the 
warning  that  needs  to  be  examined,  the 
FAA  advisory  material  generated,  and 
both  advisories  harmonized. 


Task  2:  Cockpit  Instriunent  Systems 

The  wording  of  25.1333(b)  is  difiierent 
between  FAR  and  JAR,  which  may  lead 
to  interpretation  differences.  In 
addition,  the  existing  JAR  guidance 
material  needs  to  be  examined  and 
harmonized.  Currentiy,  no  FAA 
guidance  material  exists,  therefore, 
advisory  circular  will  be  written.  AC/ 
AMJ  25.11  paragraph  4  to  be  revisited. 

The  FAA  expects  ARAC  to  submit  its 
recommendation(s)  by  March  31, 2001. 

For  each  of  the  above  tasks  the 
working  group  is  to  review 
airworthiness,  safety,  cost,  and  other 
relevant  factors  related  to  the  specified 
differences,  including  recent 
certification  and  fleet  experi«ice.  Must 
reach  consensus  on  harmonized  Part  25/ 
JAR  25  rule  and  guidance  material. 

The  FAA  also  has  asked  that  ARAC 
prepare  the  necessary  documents, 
including  notice  of  proposed 
rulemakkig  (NPRM)  and  economic 
analysis,  to  justify  and  carry  out  its 
recommendations.  If  the  resulting 
recommendation  is  one  or  more  NPRM's 
published  by  the  FAA,  the  FAA  may  ask 
ARAC  to  recommend  disposition  of  any 
substantive  comments  the  FAA  receives. 

ARAC  Acceptance  of  Tasks 

ARAC  has  accepted  the  tasks  and  has 
chosen  to  establish  a  new  Avionics 
Systems  Harmonization  Working  Group. 
The  working  group  will  serve  as  staff  to 
ARAC  to  assist  ARAC  in  the  analysis  of 
the  assigned  task.  Working  group 
recommendations  must  be  reviewed  and 
approved  by  ARAC  If  ARAC  accepts  the 
working  group's  recommendations,  it 
forwards  them  to  the  FAA  as  ARAC 
recommendations. 

WoiUng  Group  Activity 

The  Avionics  Systems  Harmonization 
Working  Group  is  expected  to  comply 
with  the  procedures  adopted  by  ARAC. 
As  part  of  the  procedures,  the  woriung 
group  is  expected  to: 

1.  Recommend  a  work  plan  for 
completion  of  the  task,  including  the 
rationale  supporting  such  a  plan,  for 
consideration  at  the  meeting  of  ARAC  to 
consider  transport  airplane  and  engine 
issues  held  following  publication  of  this 
notice. 

2.  Give  a  detailed  conceptual 
presentation  of  the  proposed 
recommendations,  prior  to  proceeding 
with  the  work  stated  in  item  3  below. 

3.  Draft  appropriate  regulatory 
docummts  with  supporting  economic 
and  other  required  analyses,  and/or  any 
other  related  guidance  material  or 
collateral  documents  the  working  group 
determines  to  be  appropriate:  or.  if  new 
or  revised  requirements  or  compliance 


methods  are  not  recommended,  a  draft 
report  stating  the  rationale  for  not 
maUng  such  recommendations.  If  the 
resulting  recommendation  is  one  or 
more  notices  of  proposed  rulemaking 
(NPRM)  pubUshed  by  the  FAA,  Uie  FAA 
may  ask  ARAC  to  reccnnmend 
disposition  of  any  substantive 
comments  the  FAA  receives. 

4.  Provide  a  status  report  at  each 
meeting  of  ARAC  held  to  consider 
transport  airplane  and  engine  issues. 

Participation  in  the  Working  Group 

The  Avionics  Systems  Harmonization 
Working  Group  will  be  composed  of 
technical  experts  having  an  interest  in 
the  assigned  task.  A  woriung  group 
member  need  not  be  a  representative  of 
a  member  of  the  full  committee. 

An  individual  who  has  expertise  in 
the  subject  matter  and  wishes  to  become 
a  member  of  the  working  group  should 
write  to  the  person  listed  under  the 
caption  FOR  FURTHBI  SiFORMATION 
CONTACT  expressing  that  desire, 
describing  his  or  her  interest  in  the 
tasks,  and  stating  the  expertise  he  or  she 
would  bring  to  the  woridng  group.  All 
requests  to  participate  must  be  received 
no  later  than  November  20. 1998.  The 
requests  will  be  reviewed  by  the 
assistant  chair  and  the  assistant 
executive  director,  and  the  individuals 
will  be  advised  whether  or  not  the 
request  can  be  accommodated. 

mdividuals  chosen  for  membership 
on  the  working  group  will  be  expected 
to  represent  their  aviation  community 
segment  and  participate  actively  in  the 
woriung  group  (e.g..  attend  all  meetings, 
provide  written  comments  when 
requested  to  do  so.  etc.).  They  also  will 
be  expected  to  devote  the  resources 
necessary  to  ensure  the  ability  of  the 
woriung  group  to  meet  any  assigned 
deadline(s).  Members  are  expected  to 
keep  their  management  chain  advised  of 
working  group  activities  and  decisions 
to  ensure  that  the  agreed  technical 
solutions  do  not  ccmflict  with  their 
sponsoring  organization's  position  when 
the  subject  being  negotiated  is  presented 
to  ARAC  for  a  vote. 

Once  the  working  group  has  begun 

deliberations,  members  will  not  be 
added  or  substituted  without  the 
approval  of  the  assistant  chair,  the 
assistant  executive  director,  and  the 
workiiu  group  chair. 

The  Secretary  of  Transportation  has 
determined  that  the  formation  and  use 
of  ARAC  are  necessary  and  in  the  public 
interest  iii  connection  with  the 
performance  of  duties  imposed  on  the 
FAA  by  law. 

Meetings  of  ARAC  «vill  be  open  to  the 
public.  Meetings  of  the  Avionics 
Systems  Harmonizaticm  Woriung  Group . 
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will  not  be  apta  to  th*  public,  sxcapt 
to  tbe  extent  that  individuals  with  an 
intwest  and  expertiae  are  selected  to 
participate.  No  public  announcement  of 
working  group  meetings  will  be  made. 

Inuad  in  Washington.  DC.  on  October  21. 
1998. 
losaph  A.  HawldM, 

Executive  Director,  Aviation  Rulemaking 

Advisory  Committee. 

|FR  Doc  9»-28757  Filed  10-26-08;  8:45  ami 
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To 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Admlnletratton 

of  Intent  To  Rule  on  Application 
and  Uae  Ihe  Revenue  From 
Fedllty  Charge  (PFC)  at 
Regional  Airport  MoMle.  AL 

AQfNCV:  Federal  Aviation 
Administration  (FAA).  DOT. 

ACTION:  Notice  of  intent  to  rule  of 
application. 

StJtHIARY:  The  FAA  proposes  to  rule  and 
invites  public  comment  on  the 
application  to  Impose  And  Use  the 
revenue  from  a  PFC  at  Mobile  Regional 
Airport  under  the  provisions  of  the 
Aviation  Safety  and  Capacity  Expansion 
Act  of  1990  (Title  IX  of  the  Chnnibus 
Budget  Reconciliation  Act  of  1990) 
(Pub.  L.  101-508)  and  Part  158  of  die 
Federal  Aviation  Regulations  (14  CFR 
Fart  158). 

DATES:  Comments  must  be  received  on 
or  before  November  27. 1998. 


AOOmaSES:  Cnunents  on  this 
application  may  be  mailed  or  delivered 
in  triplicate  to  tbe  FAA  at  the  following 
address;  FAA  Airports  District  OfBce, 
120  North  Hangar  Driver.  Suite  B. 
Jackson.  MS  39208-2306. 

In  addition,  one  copy  of  any 
comments  submitted  to  the  FAA  must 
be  mailed  or  delivered  to  Mobile 
Regional  Airport,  Mr.  Roger  Engstrom. 
Director  of  Aviation,  of  the  Mo^e 
Airport  Authority  at  the  fbUowing 
address:  Mobile  Airport  Authority.  P.O. 
Box  88004.  Mobile.  Alabama  36608- 
0004. 

Air  carriers  and  foreign  air  carriers 
may  submit  copies  of  written  comments 
previously  provided  to  the  Mobile 
Airport  authority  under  section  158.23 
of  Part  158. 

FOR  FURTICR  MFOfMMTION  CONTACT: 
Keafur  Grimes.  Program  Manager. 
Jackson,  Airports  EHstrict  Office.  120 
North  Hangar  Drive.  Suite  B.  Jackson. 
Mississippi  39208-2306.  telephone 
number  601-065-4628.  The  application 
may  be  reviewed  in  person  at  this  same 
location. 

SUPPLEMENTARY  INFORMATION:  The  FAA 
proposes  to  rule  and  invites  public 
comment  on  the  application  to  impose 
and  use  the  revenue  from  a  PFC  at 
Mobile  Regional  Airport  under  the 
provisions  of  the  Aviation  Safety  and 
Capacity  Expansion  Act  of  1990  (Title 
IX  of  the  Oinnibus  budget 
Reconciliation  Act  of  1990)  (Public  Law 
101-508)  and  part  158  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  158). 

On  September  29. 1998,  the  FAA 
determined  that  the  application  to 


Impoae  and  Use  the  revenue  from  a  PFC 
submitted  by  Mobile  Airport  Authority 
was  substantially  complete  within  the 
requirements  of  section  158.25  of  Part 
158.  The  FAA  will  approve  or 
disapprove  the  application,  in  whole  or 
in  part,  no  later  than  January  21, 1988. 

The  following  is  a  brief  overview  of 
the  application.  PFC  Application  No. 
98-02-C-OO-MOB. 

Lavel  of  the  proposed  PFC:  $3.00. 

Proposed  charge  effective  date:  May  1. 
1999. 

Proposed  charge  expiration  date: 
August  30. 1999. 

Total  estimated  PFC  revenue: 
$445,000. 

Brief  description  of  proposed 
projecUs):  Elevator.  Baggage  claim 
display:  and  Terminal  seating. 

Class  or  classes  of  air  carriers  which 
the  public  agency  has  requested  not  be 
reqiiired  to  collect  PFCs:  Air  Taxi/ 
Commercial  operators  (ATCO)  filing 
FAA  Form  1800-31. 

Any  person  may  inspect  the 
application  in  person  at  the  FAA  office 
listed  above  under  FOR  FURTHER 
INFORMATION  CONTACT.  In  addition,  any 
person  may.  upon  request,  inspect  the 
application,  notice  and  other  documents 
germane  to  the  application  in  person  at 
the  Mobile  Airport  Authority. 

Issued  in  Jackaon,  Mississippi  on  Ortober 
5,1998. 

WayMAtkiMoa. 

htanager,  Jackson  Airports  District  Office, 
Southern  Region. 

(FR  Doc.  98-28752  Filed  10-26-98;  8:45  am] 
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Fsdaral  Bagittar 

Vol.  63.  No.  207 
Tuesday.  October  27,  1998 


This  section  of  the  FEDERAL  REGISTER 
conlaina  edttorial  conrectwns  of  previousty 
published  Presidential,  Rule,  Proposed  Rule, 
and  Notice  documents.  These  corrections  are 
prepared  by  the  Office  of  the  Federal 
Register.  Agency  prepared  corrections  are 
issued  as  signed  documents  and  appear  in 
Ihe  awropiiate  document  categories 
elsewhere  in  the  issue. 


Wednesday.  October  21. 1998.  the 
docket  number  is  corrected  to  read  as 
set  forth  above. 

MLUNG  OODC  1Mfr«1« 


DEPARTMENT  OF  ENERGY 

FM«al  Efisrgy  Rogulatory 
Commission 

(Docket  NOw  TIM»-1-234)001 

Esslsm  Shors  Nstursi  Gas  Company: 
Nodes  of  ProposwJ  Cttangss  In  FERC 
Qas  Tariff 

Correction 

In  notice  document  98-28341 
appearing  on  page  56631.  in  the  issue  of 
Thursday.  October  22. 1998,  make  the 
following  correction: 

On  page  56631.  in  the  first  colimm. 
the  docket  number  is  corrected  to  read 
as  set  forth  above. 
■ajjNQ  COOK  isas«i-o 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40CFRPart271 
[FRL-6176-71 

Idsho:  Flnsl  Authorization  of  Stats 
Hazardous  Wasis  Managsmsnt 
Program  flsvlslon 

Correction 

In  rule  document  98-27702  beginning 
on  page  56086  in  the  issue  of 


DEPARTMENT  OF  JUSTICE 

Antitrust  Division 

IntsmsUonal  Compstition  Policy 
Advisory  Commltlsr,  Rsqusst  for  Input 

Correction 

In  notice  document  98-28120. 
beginning  on  page  56218.  in  the  issue  of 
Wednesday.  October  21. 1998.  make  the 
following  corrections: 

1.  On  page  56218.  in  the  third 
coliunn,  in  the  11th  line  from  the 
bottom,  "CoChaired"  should  read  "Co- 
Chaired". 

2.  On  the  same  page,  in  the  same 
column,  in  the  tenth  line  from  the 
bottom.  "Paul"  should  read  "Paula". 

3.  On  page  56219.  in  the  first  column, 
in  the  second  full  paragrah.  in  the  fifth 
and  sixth  lines,  "http://www.usd(H.gov/ 
atr/ipac/icpachtm"  should  read  "http:/ 
/www.usdoj.gOv/atr/icpac/ipcap.htm". 

4.  On  the  same  page,  in  the  second 
column,  the  headhig  "1. 
Multijuristictional  Merger  Review/' 
should  read  "2.  Muhijtiristictional 
Merger  Review". 

5.  On  the  same  page,  in  the  same 
column,  in  the  first  hill  paragraph,  in 
the  tenth  line,  "jurisdictional"  should 
read  "jurisdictions". 

6.  On  the  same  page,  in  the  same 
column,  in  the  same  paragraph,  in  the 
twelfth  line,  ""acquisitions"  should 
read  "acquisition". 

7.  On  the  same  page,  in  the  same 
column,  in  the  same  paragraph,  in  the 


third  line  from  the  bottom,  "had" 
shoul-*  read  "has". 

8.  On  page  56220.  in  the  first  column, 
in  paragraph  2.,  in  the  third  line, 
"perceive"  should  read  "perceived". 

9.  On  the  same  page,  in  the  same 
coltmm,  in  paragraph  3.,  in  the  seventh 
line,  "government-"  should 
read"govemmental— ". 

10.  On  the  same  page,  in  the  same 
column,  in  the  same,  in  tbe  ninth  line, 
"you"  should  read  "your". 

11.  On  the  same  page,  in  the  same 
column,  in  paragraph  5..  in  the  second 
line  from  the  bottom,  "instrument?" 
should  read  "instruments?". 

12.  On  the  same  page,  in  the  same 
column,  in  the  sixth  line  from  the 
bottom,  "with  respect"  should  be 
removed. 

13.  On  the  same  page,  in  the  same 
column,  in  the  second  line  from  the 
bottom,  "aboard"  should  read  "abroMl". 

14.  On  the  same  page,  in  the  second 
column,  in  the  eighth  line,  "content" 
should  read  "cootext". 

15.  On  the  same  page,  in  the  sune 
column,  in  the  12th  line,  "laws."  should 
read  "laws.". 

16.  On  the  same  page,  in  the  same 
column,  in  the  first  full  paragraph,  in 
the  first  line,  "and"  should  read  "any". 

17.  On  the  same  page,  in  the  same 
column,  in  paragraph  1..  under 
"Enforcemnt  Cooperation",  in  the  third 
line,  "aboard"  should  read  "alHoad". 
aajjNQ  oooc  1SIS41-0 


Tuesday 
October  27,  1998 


Part  II 

Environmental 
Protection  Agency 


40  CFR  Paris  51,  72,  75,  and  96 
Finding  of  Significant  ContfttMition  and 
Ruiemaldng  for  Certain  States  in  the 
Ozone  Transport  Assessment  Group 
Region  for  Purposes  of  Reducing 
Regional  Tran^x>rt  of  Ozone;  Rule 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  51, 72. 75.  and  M 

(FRL-ei71-21 

RIN  20eO-AH10 

Finding  of  Significant  ContrilMition  and 
Rulamaking  for  Certain  States  in  tite 
Oiona  Transport  Assessment  Group 
Region  for  Purposes  of  Reducing 
Regional  Transport  of  Ozone 

AQENCV:  Environmental  Protection 
Agency  (EPA). 
action:  Final  rule. 


:  In  accurdance  with  the  Clean 
Air  Act  (CAA).  today's  action  is  a  final 
rule  to  require  22  States  and  the  District 
of  Columbia  to  submit  State 
implementation  plan  (SIP)  revisions  to 
prohibit  specified  amounts  of  emissions 
of  oxides  of  nitrogen  (NOx)— one  of  the 
precursors  to  ozone  (smog)  pollution — 
for  the  purpose  of  reducing  NOx  and 
ozone  transport  across  State  boundaries 
in  the  eastern  half  of  the  United  States. 

Ground-level  ozone  has  long  been 
recognized,  in  both  clinical  and 
epidemiological  research,  to  affect 
public  health.  There  is  a  wide  range  of 
ozone-induced  health  effects,  including 
decreased  lung  function  (primarily  in 
children  active  outdoors),  increased 
respiratory  symptoms  (particularly  in 
highly  sensitive  individuals),  increased 
hospital  admissions  and  emergency 
room  visits  for  respiratory  causes 
(among  children  and  adults  with  pre- 
existing respiratory  disease  such  as 
asthma),  increased  inflammation  of  the 
lung,  and  possible  long-term  damage  to 
the  lungs. 

In  today's  action,  EPA  finds  that 
sources  and  emitting  activities  in  each 
of  the  22  States  and  the  District  of 
Columbia  (23  jurisdictions)  emit  NOx  in 
amounts  that  significantly  contribute  to 
nonattainment  of  the  1-hour  and  8-hour 
ozone  national  ambient  air  quality 
standards  (NAAQS).  or  will  interfere 
with  maintenance  of  the  8-hour 
NAAQS,  in  one  or  more  downwind 
States.  Further,  by  today's  action,  EPA 
is  requiring  each  of  the  aff^ected  upwind 
jurisdictions  (sometimes  referred  to  as 
upwind  States)  to  submit  SIP  revisions 
prohibiting  those  amounts  of  NOx 
emissions  which  significantly 
contribute  to  downwind  air  quality 
problems.  The  reduction  of  those  NOx 
emissions  will  bring  NOx  emissions  in 
each  of  those  States  to  within  the 
resulting  statewide  NOx  emissions 
budget  levels  established  in  today's  rule. 
The  23  jurisdictions  are:  Alabama. 
Connecticut,  Delaware.  District  of 


Columbia.  Georgia,  Illinois.  Indiana. 
Kentucky.  Massachusetts,  Maryland, 
Michigan.  Missouri,  North  Carolina. 
New  Jersey,  New  York,  Ohio, 
Pennsylvania,  Rhode  Island.  South 
Carolina,  Tennessee,  Virginia.  West 
Virginia,  and  Wisconsin.  These  States 
will  be  able  to  choose  any  mix  of 
pollution-reduction  measures  that  will 
achieve  the  required  reductions. 
EFFECTIVE  DATES:  This  rule  is  effective 
December  28,  1998.  The  incorporation 
by  reference  of  certain  publications 
listed  in  the  regulations  is  approved  by 
the  Director  of  the  Federal  Register  as  of 
December  28.  1998. 
A00RE88ES:  Dockets  containing 
information  relating  to  this  rulemaking 
(Docket  No.  A-96-56  and  Docket  No. 
A-9-35)  are  available  for  public 
inspection  at  the  Air  and  Radiation 
Docket  and  Information  Center  (6102). 
US  Environmental  Protection  Agency, 
401  M  Street  SW,  room  M-1500, 
Washington,  DC  20460,  telephone  (202) 
260-7548,  between  8:00  a.m.  and  4:00 
p.m.,  Monday  through  Friday,  excluding 
legal  holidays.  A  reasonable  fee  may  be 
charged  for  copying. 
FOR  FURTHER  INFORMATKM  COKTACT: 
General  questions  concerning  today's 
action  should  be  addressed  to  Kimber  S. 
Scavo,  Office  of  Air  Quahty  Planning 
and  Standards,  Air  Quality  Strategies 
and  Standards  Division.  MD-15, 
Research  Triangle  Park.  NC  27711, 
telephone  (919)  541-3354;  e-mail: 
scavo.kimberOepa.gov.  Please  refer  to 
SUMnXMENTARY  INFORMATION  below  for  a 
list  of  contacts  for  specific  subjects 
described  in  today's  action. 
SUPPLBMENTARY  INFORMATION: 

Availability  of  Related  Information 

Documents  related  to  the  Ozone 
Transport  Assessment  Group  (OTAG) 
are  available  on  the  Agency's  Office  of 
Air  Quality  Planning  and  Standards' 
(OAQPS)  Technology  Transfer  Networic 
(TTN)  via  the  web  at  http:// 
www.epa.gov/ttn/.  If  assistance  is 
needed  in  accessing  the  system,  call  the 
help  desk  at  (919)  541-5384  in  Research 
Triangle  Park,  NC.  Documents  related  to 
OTAG  can  be  downloaded  directly  from 
OTAG's  webpage  at  http:// 
www.epa.gov/ttnyotag/.  The  OTAG's 
technical  data  are  located  at  http:// 
www.iceis.mcnc.org/OTAGDC.  The 
notice  of  proposed  rulemaking  for  this 
final  action,  the  supplemental  notice  of 
proposed  rulemaking,  and  associated 
documents  are  located  at  http://epa.gov/ 
ttn/oarpg/otagsip.html.  Information 
related  to  Sections  II,  Weight  of 
Evidence  Determination  of  Covered 
States,  and  IV.  Air  Quality  Assessment, 
can  be  obtained  in  electronic  form  from 


the  following  EPA  website:  http:// 
www.epa.gov/scram001/regmodcenter/ 
t28.htm.  Information  related  to  Section 
ni.  Determination  of  Budgets,  may  be 
found  on  the  following  EPA  website: 
http://www.ei5a.gov/capi.  All 
information  in  electronic  form  may  also 
be  found  on  diskettes  that  have  been 
placed  in  the  docket  to  this  rulemaking. 

For  Additional  Information 

For  technical  questions  related  to  the 
air  quality  analyses,  please  contact 
Norm  Possiel;  Office  of  Air  Quality 
Planning  and  Standards;  Emissions, 
Monitoring,  and  Analysis  Division;  MD- 
14.  Research  Triangle  Park.  NC  27711, 
telephone  (919)  541-5692.  For  legal 
questions,  please  contact  Howard  J. 
Hoffman,  Office  of  General  Counsel.  401 
M  Street  SW,  MC-2344,  Washington. 
DC  20460.  telephone  (202)  260-5892. 
For  questions  concerning  the  statewide 
emissions  budget  revisions,  please 
contact  Laurel  Schultz;  Office  of  Air 
Quality  Planning  and  Standards; 
Emissions,  Monitoring,  and  Analysis 
Division:  MD-14.  Research  Triangle 
Park.  NC  27711.  telephone  (919)  541- 
5511.  For  questions  concerning  SIP 
reporting  requirements,  please  contact 
Bill  Johnson,  Office  of  Air  Quality 
Planning  and  Standards.  Air  Quality 
Strategies  and  Standards  Division,  MD- 
15.  Research  Triangle  Park,  NC  27711, 
telephone  (919)  541-5245.  For  questions 
concerning  the  model  cap-and-trade 
rule,  please  contact  Rob  Lacount,  Office 
of  Atmospheric  Programs.  Acid  Rain 
Division.  MC-6204J.  401  M  Street  SW. 
Washington.  DC  20460.  telephone  (202) 
564-9122.  For  questions  concerning  the 
regulatory  cost  analysis  of  electricity 
generating  sources,  please  contact  Ravi 
Srivastava.  Office  of  Atmospheric 
Programs,  Acid  Rain  Division.  MC- 
6204J.  401  M  Street  SW.  Washington  DC 
20460.  telephone  (202)  564-9093.  For 
questions  concerning  the  regulatory  cost 
analysis  of  other  stationary  sources  and 
questions  concerning  the  Regulatory 
Impact  Analysis  (RIA),  please  contact 
Scott  Mathias,  Office  of  Air  Quality 
Planning  and  Standards.  Air  Quality 
Strategies  and  Standards  Division.  MD- 
15.  Research  Triangle  Park,  NC  27711, 
telephone  (919)  541-5310. 
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CFR  Revisioiu  and  Additions 

Part  51 
S  51.121 
§51.122 
Part  72 
Part7S 
Part  96 

I.  Background  . 

A.  Summary  of  Rulemaking  and 
Affected  States 

By  notice  of  proposed  rulemaking 
(NPR.  proposal,  or  "proposed  SIP  call") 
(62  FR  60318,  November  7, 1997)  and  by 
supplemental  notice  (SNPR  or 
supplemental  proposal)  (63  FR  25902, 
May  11. 1998),  EPA  proposed  to  find 
that  NOx  emissions  firora  soiut:es  and 
emitting  activities  (sources)  in  23 
jurisdictions  (hereinafter  also  referred  to 
as  States)  will  significantly  contribute  to 
nonattainment  of  the  1-hour  and  8-hour 
ozone  NAAQS,  or  will  interfere  with 
maintenance  of  the  8-hour  NAAQS.  in 
one  or  more  downwind  States 
throughout  the  Eastern  United  States. 
The  Q'A  based  these  proposals  on  data 
generated  by  OTAG,  public  comments, 
and  other  relevant  information.  Today's 
final  action  confirms  that  proposed 
finding.  It  also  requires,  under  CAA 
section  110(a)(1)  and  110(k)(5),  that  the 
23  jurisdictions  adopt  and  submit  SIP 
revisions  that,  in  order  to  assure  that 
their  SIPs  meet  the  requirements  of 
secUon  110(a)(2)(D)(i)(I),  contain 
provisions  adequate  to  prohibit  sources 
in  those  States  from  emitting  NOx  in 
amounts  that  "contribute  significantly 
to  nonattainment  in,  or  interfere  with 
maintenance  by,"  a  downwind  State. 
The  23  jurisdictions  are:  Alabama, 
Connecticut.  Delaware,  District  of 
Columbia,  Georgia.  Illinois,  Indiana. 
Kentucky,  Massachusetts,  Maryland, 
Michigan.  Missouri.  North  Carolina, 


New  Jersey,  New  York.  Ohio, 
Pennsylvania,  Rhode  Island.  South 
Carolina,  Tennessee,  Virginia,  West 
Virainia,  and  Wisconsin. 

Each  of  these  States  and  the  District 
of  Columbia  is  required  to  adopt  and 
submit  by  September  30, 1999,  a  SIP 
revision.  The  SIP  revision  must  contain 
measures  that  will  assure  that  sources  in 
the  State  reduce  their  NOx  emissions 
sufficiently  to  eliminate  the  amounts  of 
NOx  emissions  that  contribute 
significantly  to  nonattainment,  or  that 
interfere  with  maintenance,  downwind. 
By  eliminating  these  amounts  of  NOx 
emissions,  the  control  measures  will 
assure  that  the  remaining  NOx 
emissions  will  meet  the  level  identified 
in  today's  rule  as  the  State's  NOx  -— 

emissions  budget.  For  simplicity,  this 
final  rule  may  refer  to  the  amounts  that 
such  SIP  provisions  must  prohibit  in 
order  to  meet  the  statute  as  the 
"significant  amounts"  of  NOx 
emissions.  After  prohibiting  these 
significant  amounts  of  NOx.  the 
remaining  amoimts  emitted  by  soim»s 
in  the  covered  States  will  not 
"significantly  contribute  to 
nonattainment,  or  interfere  with 
maintenance  by,"  a  downwind  State, 
under  section  110(a)(2)(D)(i)(I).  Section 
n.C,  Weight-of-Evidence  Determination 
of  Covered  States,  describes  how  EPA 
determined  which  States  include 
sources  that  emit  NOx  in  amoimts  of 
concern  (the  "covered"  States),  and 
Sections  II.D.  Cost  Effectiveness  of 
Emissions  Reductions:  lI.E.  Comparison 
of  Upwind  and  Downwind  Costs:  and 
m,  E)etermination  of  Budgets,  describe 
how  EPA  determined  the  significant 
amounts  of  emissions  and  the  resulting 
statewide  emissions  budgets  for  the 
States  identified  above.  Action  IV.  Air 
Quality  Assessment,  discusses  air 
quality  analyses  conducted  by  EPA 
which  help  confirm  the  decisions  and 
requirements  set  forth  in  this 
rulemaking.  Section  V,  NOx  Control 
Implementation  and  Budget 
Achievement  Dates,  primarily  discusses 
the  dates  by  which  (1)  the  States  must 
submit  SIP  revisions  in  response  to 
today's  action,  (2)  the  sources  must 
implement  the  measures  the  States 
choose  for  the  purpose  of  prohibiting 
the  significant  amounts  of  NOx.  and  (3) 
the  States  are  projected  to  achieve  the 
budget  levels.  Section  VI.  SIP  Criteria 
and  Emissions  Reporting  Requirements, 
describes  the  SIP  requirements 
themselves. 

The  SIP  requirements  permit  each 
State  to  determine  what  measures  to 
adopt  to  prohibit  the  significant 
amounts  and  hence  meet  the  necessary 
emissions  budget.  Consistent  with 
OTAG's  recommendations  to  achieve 
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NOx  emissions  decreases  primarily  from 
large  stationary  sources  in  a  trading 
program.  EPA  encourages  States  to 
consider  electric  utility  and  large  boiler 
controls  under  a  cap-and-trade  program 
as  a  cost-effective  strategy.  The 
recommended  cap-and-trade  program  is 
described  in  more  detail  in  Section  VII. 
NOx  Budget  Trading  Program.  The  EPA 
also  recognizes  that  promotion  of  energy 
efficiency  can  contribute  to  a  cost- 
efiective  strategy.  In  Section  VIII. 
Interaction  with  Title  IV  NOx  rule.  EPA 
explains  that  it  is  not  adopting  proposed  . 
revisions  to  the  title  IV  NOx  rule 
concerning  the  relationship  between 
this  rulemaking  and  the  title  IV  NOx 
rule.  The  remaining  parts  of  today's 
action  include  Section  IX.  Non-Ozone 
Benefits  of  NOx  Reductions,  and 
Section  X.  Administrative 
Requirements. 

"The  EPA  also  conducted  a  RIA  which 
is  available  in  the  docket  to  this 
rulemaking  as  a  technical  support 
document  (TSD).  enUtled  "Regulatory 
Impact  Analysis  for  the  Regional  NOx 
SIP  Call"  (docket  no.  VI-B-09).  A 
detailed  explanation  of  how  EPA 
calculated  the  budgets  is  also  available 
as  a  TSD  entitled  "Development  of 
Modeling  Inventory  and  Budgets  for  the 
Regional  NOx  SIP  Call"  (docket  no.  VI- 
B-10).  These  two  TSDs  have  been 
revised  for  the  final  rulemaking.  A 
detailed  explanation  of  the  air  quality 
modeling  analyses  is  also  available, 
entitled  "Air  Quality  Modeling        ' 
Technical  Support  Document  for  the 
Regional  NOx  SIP  Call"  (docket  no.  VI- 
B-11)  for  this  final  rulemaking.  This 
preamble  for  today's  notice  responds  to 
some  of  the  comments,  but  another 
doctunent.  entitled  "Response  to 
Significant  Comments  on  the  Finding  of 
Significant  Contribution  and 
Rulemaking  for  Certain  States  in  the 
OTAG  Region  for  Purposes  of  Reducing 
Regional  Transport  of  Ozone."  is 
included  in  the  docket  (docket  no.  VI- 
C-01). 
B.  General  Factual  Background 

In  today's  action.  EPA  takes  a 
significant  step  toward  reducing  ozone 
in  the  eastern  half  of  the  country. 
Ground-level  ozone,  the  main  harmful 
ingredient  in  smog,  is  produced  in 
complex  chemical  reactions  when  its 
precursors,  volatile  organic  compounds 
(VOC)  and  NOx.  react  in  the  presence  of 
sunlight.  The  chemical  reactions  that 
create  ozone  take  place  while  the 
pollutants  are  being  blown  through  the 
air  by  the  wind,  which  means  that 
ozone  can  be  more  severe  many  miles 
away  from  the  soim»  of  emissions  than 
it  is  at  the  source. 


The  science  of  ozone  formation, 
transport,  and  accumulation  is  complex. 
Ozone  is  produced  and  destroyed  in  a 
cyclical  set  of  chemical  reactions 
involving  NOx.  VOC  and  sunlight. 
Emissions  of  NOx  and  VOC  are 
necessary  for  the  formation  of  ozone  in 
the  lower  atmosphere.  In  part  of  the 
cycle  of  reactions,  ozone  concentrations 
in  an  area  can  be  lowered  by  the 
reaction  of  nitric  oxide  with  ozone, 
forming  nitrogen  dioxide:  as  the  air 
moves  downwind  and  the  cycle 
continues,  the  nitrogen  dioxide  forms 
additional  ozone.  The  importance  of 
this  reaction  depends,  in  part,  on  the 
relative  concentrations  of  NOx.  VOC 
and  ozone,  all  of  which  change  with 
time  and  location. 

At  groimd  level,  ozone  can  cause  a 
variety  of  ill  effects  to  hiunan  health, 
crops  and  trees.  Specifically,  ground- 
level  ozone  has  been  shown  in  clinical 
and/or  epidemiologial  studies  to  have 
the  following  health  effects: 

^  Decreased  lung  function,  primarily  in 
children  active  outdoors 

^  Increased  respiratory  symptoms, 
particularly  in  highly  sensitive  individuals 

►  Hospital  admissions  and  emergency 
room  visits  for  respiratory  causes  among 
children  and  adults  with  pre-existing 
respiratory  disease  such  as  asthma 

1^  Inflammation  of  the  lung 

^  Possible  long-term  damage  to  the  lungs 
or  even  premature  death. 

The  new  8-hour  primary  ambient  air 
quality  standard  (62  FR  38856.  July  18. 
1997)  will  provide  increased  protection 
to  the  public  from  these  health  efiiacts. 

Each  year»  ground-level  ozone  above 
backgroimd  is  also  responsible  for 
significant  agricultural  crop  yield  losses. 
Ozone  also  causes  noticeable  foUar 
damage  in  many  crops,  trees,  and 
ornamental  plants  (i.e..  grass,  flowers, 
shrubs,  and  trees)  and  causes  reduced 
growth  in  plants.  Studies  indicate  that 
ciurent  ambient  levels  of  ozone  are 
responsible  for  damage  to  forests  and 
ecosystems  (including  habitat  for  native 
animal  species). 

As  part  of  the  efforts  to  reduce 
harmfril  levels  of  smog.  EPA.  today,  is 
establishing  a  reqtiirement  for  certain 
States  to  revise  their  SIPs  in  order  to 
implement  the  necessary  regional-scale 
reductions  in  NOx  emissions,  and, 
thereby,  reduce  transported  NOx  and 
ozone.  Since  air  pollution  travels  across 
county  and  State  lines,  it  is  essential  for 
State  governments  and  air  pollution 
control  agencies  to  cooperate  to  solve 
the  problem. 

Currently,  the  following  areas, 
impacted  by  the  23  jurisdictions  that  are 
the  subject  of  today's  rulemaking,  are 
designated  nonattainment  areas  for 
ozone  under  the  1-hour  NAAQS: 


Atlanta.  GA 
Baltimore.  MD 
Birmingham.  AL 
Boston-Lawrence-Worcester  (eastern  MA). 

N4A-NH 
Chicago-Gary-Lake  County,  IL-IN 
Cincinnati-Hamilton,  OH-KY 
Door  County,  WI 
Greater  Connecticut 
Kent  ft  Queen  Anne's  CounUes.  MD 
Lancaster.  PA 
Louisville.  KY-IN 
Manitowoc  County.  WI 
Milwaukee-Racine.  WI 
Muskegon,  MI 
New  York-Northern  New  Jersey-Long  Island. 

NY-NJ-CT 
Philadelphia- Wilmington-Trenton.  PA-NJ- 

DE-MD 
Pittsburgh-Beaver  Valley.  PA 
Portland,  ME 

Portsmouth-Dover-Rochester,  NH 
Providence  (All  RI).  RI 
St  Louis.  MO-IL 
Springfield  (western  MA),  MA 
Washington.  DC-MD-VA 

These  areas  include  many  of  the 
major  urban  centers  in  the  eastern  half 
of  the  Nation.  The  combined  population 
for  these  areas  is  approximately  61.5 
million.  As  described  elsewhere,  the 
reductions  called  for  in  today's  action 
will  reduce  ozone  levels  throughout 
these  areas. 

Many  more  areas  cturently  violate  the 
8-hour  NAAQS.  The  EPA  estimates  that 
a  total  population  of  approximately  73 
million  in  the  23  jiuisdictions  live  in 
counties  for  which  air  quality  is 
monitored  to  be  in  violation  of  that 
NAAQS.  The  reductions  called  for  in 
today's  action  will  reduce  ozone  levels 
throughout  these  areas  as  well. 

Moreover,  as  discussed  below,  many 
of  these  areas  are  expected  to  be 
classified  as  "transitional,"  which 
means,  in  most  cases,  that  they  are 
expected  to  come  into  attainment  solely 
as  a  result  of  the  reductions  required  by 
today's  action.  Thus,  for  those  who  live 
in  these  areas,  the  reductions  required 
under  today's  action,  in-and-of-  — 

themselves,  are  expected  to  mean  the 
difference  between  imhealthful  ozone 
levels  and  acceptable  ozone  levels. 

Please  note  that  EPA  will  not 
designate  ozone  nonattainment  areas  for 
the  8-hour  NAAQS  until  2000.  and 
these  designations  will  be  based  on  the 
data  that  are  most  recently  available  at 
that  time. 

C.  Statutory  and  Regulatory  Background 

1.  CAA  Provisions 

a.  1970  and  1977  CAA  Amendments. 
For  almost  30  years.  Congress  has 
focused  major  efforts  on  ciubing 
ground-level  ozone.  In  1970.  Congress 
amended  the  CAA  to  require,  in  title  I. 
that  EPA  issue,  and  periodically  review 
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and  if  necessary  revise.  NAAQS  for 
ubiquitous  air  pollutants  (sections  108 
and  109).  Congress  required  the  States 
to  submit  SIPs  to  attain  and  maintain 
those  NAAQS,  and  Congress  included, 
in  section  110,  a  list  of  minimum 
requirements  that  SIPs  must  meet. 
Congress  anticipated  that  areas  would 
attain  the  NAAQS  by  1975. 

In  1977,  Congress  amended  the  CAA 
by  providing,  among  other  things, 
additional  time  for  areas  that  were  not 
attaining  the  ozone  NAAQS  to  do  so.  as 
well  as  by  imposing  specific  SIP 
requirements  for  those  nonattainment 
areas.  These  provisions  Hrst  required 
the  designation  of  areas  as  attainment, 
nonattainment,  or  unclassifiable,  under 
section  107;  and  then  required  that  SIPs 
for  ozone  nonattainment  areas  include 
the  additional  provisions  set  out  in  part 
D  of  title  I,  as  well  as  demonstrations  of 
attainment  of  the  ozone  NAAQS  by 
either  1982  or  1987  (section  172). 

In  addition,  the  1977  Amendments 
included  two  provisions  focused  on 
interstate  transport  of  air  pollutants:  the 
predecessor  to  current  section 
110(a)(2)(D),  which  requires  SIPs  for  all 
areas  to  constrain  emissions  with 
certain  adverse  downwind  effects;  and 
section  126,  which,  in  general, 
authorizes  a  downwind  State  to  petition 
EPA  to  impose  limits  directly  on 
upwind  sources  found  to  adversely 
affect  that  State.  Section  110(a)(2)(D), 
which  is  key  to  the  present  action,  is 
described  in  more  detail  below. 

b.  1990  CAA  Amendments.  In  1990, 
Congress  amended  the  CAA  to  better 
address,  among  other  things,  continued 
nonattainment  of  the  1-hour  ozone 
NAAQS;  the  requirements  that  would 
apply  if  EPA  revised  the  1-hour 
standard;  and  transport  of  air  pollutants 
across  State  boundaries  (Pub.  L.  101- 
549,  Nov.  15,  1990,  104  Stat.  2399,  42 
U.S.C,  7401-7671q).  Numerous 
provisions  added,  or  revised,  by  the 
1990  Amendments  are  relevant  to 
today's  proposal. 

(1)  1-Hour  Ozone  NAAQS.  In  the  1990 
Amendments,  Congress  required  the 
States  and  EPA  to  review  and.  if 
necessary,  revise  the  designation  of 
areas  as  attainment,  nonattainment,  and 
unclassifiable  under  the  ozone  NAAQS 
in  effect  at  that  time,  which  was  the  1- 
hour  standard  (section  107(d)(4)).  Areas 
designated  as  nonattainment  were 
divided  into,  primarily,  five 
classifications  based  on  air  quality 
design  values  (section  181(a)(1)).  Each 
classification  carries  specific 
requirements,  including  new  attainment 
dates  (sections  181-182).  In  increasing 
severity  of  the  air  quality  problem,  these 
classifications  are  marginal,  moderate, 
serious,  severe  and  extreme.  The  OTAG 


region  includes  nonattainment  areas  of 
all  classifications  except  extreme. 
As  amended  in  1990,  the  CAA 
requires  States  containing  ozone 
nonattainment  areas  classified  as 
moderate  or  above  to  submit  several  SIP 
revisions  at  various  times.  One  set  of 
SIP  revisions  included  specified  control 
measures,  such  as  reasonably  available 
control  technology  (RACT)  for  existing 
VOC  and  NOx  sources  (section 
182(b)(2),  182(f)).  In  addition,  the  CAA 
requires  the  reduction  of  VOC  in  the 
amount  of  15  percent  by  1996  from  a 
1990  baseline  (section  182(b)(1)). 
Further,  for  nonattainment  areas 
classified  as  serious  and  above,  the  CAA 
requires  the  reduction  of  VOC  or  NOx 
emissions  in  the  amount  of  9  percent 
over  each  3-year  period  from  1996 
through  the  attainment  date  (the  rate-of- 
progress  (ROP)  SIP  submittals),  under 
section  182(c)(2)(B).  In  addition,  the 
CAA  requires  a  demonstration  of 
attainment,  including  air  quality 
modeling,  for  the  nonattainment  area 
(the  attainment  demonstration),  as  well 
as  SIP  measures  containing  any 
additional  reductions  that  may  be 
necessary  to  attain  by  the  applicable 
attainment  date  (section  182(c)-(e)).  The 
CAA  established  November  15, 1994  as 
the  required  date  for  the  ROP  and 
attainment  demonstration  SIP 
submittals  for  areas  classified  as  serious 
and  above.  ■ 

(2)  Revised  NAAQS.  Section  109(d)  of 
the  CAA  requires  periodic  review  and, 
if  appropriate,  revision  of  the  NAAQS. 
As  amended  in  1990,  the  CAA  further 
requires  EPA  to  designate  areas  as 
attainment,  nonattainment,  and 
unclassifiable  under  a  revised  NAAQS 
(section  107(d)(1);  section  6103,  Pub.  L. 
105-178).  The  CAA  authorizes  EPA  to 
classify  areas  that  are  designated 
nonattainment  under  the  new  NAAQS 
and  to  establish  for  those  areas 
attainment  dates  that  are  as 
expeditiously  as  practicable,  but  not  to 
exceed  10  years  from  the  date  of 
designation  (section  172(a)). 

(3)  General  Requirements.  The  CAA 
continues,  in  revised  form,  certain 
requirements,  dating  from  the  1970 
Amendments,  which  pertain  to  all  areas, 
regardless  of  their  designation.  All  areas 
are  required  to  submit  SIPs  within 
certain  timeframes  (section  110(a)(1)), 
and  those  SIPs  must  include  specified 
provisions,  under  section  110(a)(2).  In 
addition,  SIPs  for  nonattainment  areas 
are  generally  required  to  include 
additional  specified  control 


requirements,  as  well  as  controls 
providing  for  attainment  of  any  revised 
NAAQS  and  periodic  reductions 
providing  "reasonable  further  progress" 
in  the  interim  (section  172(c)). 

(4)  Provisions  Concerning  Transport 
of  Ozone  and  Its  Precursors.  The  1990 
Amendments  reflect  general  awareness 
by  Congress  that  ozone  is  a  regional,  and 
not  merely  a  local,  problem.  As 
described  above,  ozone  and  its 
precursors  may  be  transported  long 
distances  across  State  lines  to  combine 
with  ozone  and  precursors  downwind, 
thereby  exacerbating  the  ozone 
problems  downwind.  The  phenomenon 
of  ozone  transport  was  not  generally 
recognized  until  relatively  recently.  Yet. 
ozone  transport  is  a  major  reason  for  the 
persistence  of  the  ozone  problem, 
notwithstanding  the  imposition  of 
numerous  controls,  both  Federal  and 
State,  across  the  country. 

Section  110(a)(2)(D)  provides  one  of 
the  most  important  tools  for  addressing 
the  problem  of  transport.  This 
provision,  which  applies  by  its  terms  to 
all  SIPs  for  each  pollutant  covered  by  a 
NAAQS,  and  for  all  areas  regardless  of 
their  attainment  designation,  provides 
that  a  SIP  must  contain  adequate 
provisions  prohibiting  its  sources  from 
emitting  air  pollutants  in  amounts  that 
will  contribute  significantly  to 
nonattainment.  or  interfere  with 
maintenance,  in  one  or  more  downwind 
States. 

Section  110(k)(5)  authorizes  EPA  to 
find  (hat  a  SIP  is  substantially 
inadequate  to  meet  any  CAA 
requirement.  If  EPA  makes  such  a 
finding,  it  must  require  the  State  to 
submit,  within  a  specified  period,  a  SIP 
revision  to  correct  the  inadequacy. 

The  CAA  further  addresses  interstate 
transport  of  pollution  in  section  126, 
which  Congress  revised  slightly  in  1990. 
Subsection  (b)  of  that  provision 
authorizes  each  State  (or  political 
subdivision)  to  petition  EPA  for  a 
finding  designed  to  protect  that  entity 
from  upwind  sources  of  air  pollutants.' 

In  addition,  the  1990  Amendments 
added  section  184.  which  delineates  a 
multistate  ozone  transport  region  (OTR) 
in  the  Northeast,  requires  specific 
additional  controls  for  all  areas  (not 
only  nonattainment  areas)  in  that 
region,  and  establishes  the  Ozone 
Transport  Commission  (OTC)  for  the 
purpose  of  recommending  to  EPA 
regionwide  controls  affecting  all  areas  in 
that  region.  At  the  same  time.  Congress 
added  section  176A,  which  authorizes 


■  For  moderate  ozone  nonaRainment  areas,  the 
attainment  demonstration  was  due  November  15. 
1993  (section  182(b)(1)(A)).  except  that  if  the  Sute 
elected  to  conduct  an  urban  airshed  model,  EPA 
allowed  an  extension  to  ^4ovemb•r  15,  1994. 


>In  addition,  section  115  authorizes  EPA  to 
require  a  SIP  revision  when  one  or  more  sources 
within  a  State  "cause  or  contribute  to  air  pollution 
which  may  reasonably  be  anticipated  to  endanger 
public  health  or  welfare  in  a  foreign  country." 
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the  formation  of  transport  regions  for 

other  pollutants  and  in  other  parts  of  the 

country. 

2.  Regulatory  Structure 

a.  March  2.  1995  Policy. 
Notwithstanding  significant  efforts,  the 
States  generally  were  not  able  to  meet 
the  November  15. 1994  statutory 
deadline  for  the  attainment 
demonstration  and  ROP  SIP 
submissions  required  under  section 
182(c).  The  major  reason  for  this  failure 
was  that  at  that  time.  States  with 
downwind  nonattainment  areas  were 
not  able  to  address  transport  from 
upwind  areas.  As  a  result,  in  a 
memorandum  from  Mary  D.  Nichols. 
Assistant  Administrator  for  Air  and 
Radiation,  dated  March  2. 1995.  entitled 
"Ozone  Attainment  Demonstrations." 
(March  2. 1995  Memorandum  or  the 
Memorandum),  EPA  recognized  the 
efforts  made  by  States  and  the 
remaining  difficulties  in  making  the 
ROP  and  attainment  demonstration 
submittals.  The  EPA  recognized  that 
development  of  the  necessary  technical 
information,  as  well  as  the  control 
measures  necessary  to  achieve  the  large 
level  of  reductions  likely  to  be  required, 
had  been  particularly  difficult  for  the 
States  affected  by  ozone  transport. 

Accordingly,  as  an  administrative 
remedial  matter,  the  Memorandum 
indicated  that  EPA  would  establish  new 
timeframes  for  SIP  submittals.  The 
Memorandum  indicated  that  EPA  would 
divide  the  required  SIP  submittals  into 
two  phases.  Phase  I  generally  consisted 
of  (i)  SIP  measures  providing  for  ROP 
reductions  due  by  the  end  of  1999.  (ii) 
an  enforceable  SIP  commitment  to 
submit  any  remaining  required  ROP 
reductions  on  a  specified  schedule  after 
1996.  and  (iii)  an  enforceable  SIP 
commitment  to  submit  the  additional 
SIP  measures  needed  for  attainment. 
Phase  n  consists  of  the  remaining 
submittals,  beginning  in  1997. 

The  Phase  n  submittals  primarily 
consisted  of  the  remaining  ROP  SIP 
measures,  the  attainment  demonstration 
and  additional  rules  needed  to  attain, 
and  any  regional  controls  needed  for 
attainment  by  all  areas  in  the  region. 
The  March  2. 1995  Memorandum 
indicated  that  the  attainment 
demonstration,  target  calculations  for 
the  post-1999  ROP  milestones,  and 
identification  of  rules  needed  to  attain 
and  for  post-1999  ROP  were  due  in  mid- 
1997.  To  allow  time  for  States  to 
incorporate  the  results  of  the  OTAG 
modeling  into  their  local  plans.  EPA 


extended  the  mid-1997  submittal  date  to 
April  1998.3 

b.  OTAG.  In  addition,  the  March  2. 
1995  Memorandum  called  for  an 
assessment  of  the  ozone  transport 
phenomenon.  The  Environmental 
Council  of  the  States  (ECOS)  had 
recommended  formation  of  a  national 
work  group  to  allow  for  a  thoughtful 
assessment  and  development  of 
consensus  solutions  to  the  problem.  The 
OTAG  was  a  partnership  between  EPA, 
the  37  easternmost  States  and  the 
District  of  Columbia,  industry 
representatives,  and  environmental 
groups.  The  OTAG's  air  quality 
modeling  and  recommendations  formed 
the  basis  for  today's  action. 

c.  ERA'S  Tmnsport  SIP  Call 
Regulatory  Efforts.  ShorUy  after  OTAG 
began  its  work.  EPA  began  to  indicate 
that  it  intended  to  issue  a  SIP  call  to 
require  States  to  implement  the 
reductions  necessary  to  address  the 
ozone  transport  problem.  On  January  10, 
1997  (62  FR  1420).  EPA  published  a 
notice  of  intent  that  articulated  this  goal 
and  indicated  that  before  taking  final 
action.  EPA  would  carefully  consider 
the  technical  work  and  any 
recommendations  of  OTAG.  The  EPA 
published  the  NPR  for  the  NOx  SIP  call 
by  notice  dated  November  7. 1997  (62 
FR  60319).  The  NPR  proposed  to  make 

a  finding  of  significant  contribution  due 
to  transported  NOx  emissions  to 
nonattainment  or  maintenance  problems 
downwind  and  to  assign  NOx  emissions 
budgets  for  23  jurisdictions.  The  EPA 
published  a  supplemental  notice  of 
proposed  rulemaking  (SNPR)  by  notice 
dated  May  11. 1998  (63  FR  25902) 
which  proposed  a  model  NOx  budget 
trading  program  and  State  reporting 
requirements  and  provided  the  air 
quality  analyses  of  the  proposed 
statewide  NOx  emissions  budgets.  The 
EPA  received  approximately  700 
comments  on  these  propjosals.  The 
comment  pwiods  are  described  in 
Section  LF,  Discussion  of  Comment 
Period  and  Availability  of  Key 
Information.  Throughout  the  course  of 
the  rulemaking.  EPA  has  added 
information  to  the  docket.  By  notice 
dated  August  24, 1998  (63  FR  45032). 
EPA  published  a  notice  of  availability 
listing  the  additional  documents  placed 
in  the  docket. 

d.  Revision  of  the  Ozone  NAAQS.  On 
July  18. 1997  (62  FR  38856).  EPA  issued 
its  final  action  to  revise  the  NAAQS  for 
ozone.  The  EPA's  decision  to  revise  the 
standard  was  based  on  the  Agency's 
review  of  the  available  scientific 


>  Guidance  Cor  Implementing  the  l-bour  Oxone 
and  Pre-ExisUng  PMIO  NAAQS.  Memorandum  from 
Richard  D.  Wilson,  dated  December  29. 1997. 


evidence  linking  exposures  to  ambient 
ozone  to  adverse  health  and  welfare 
effects  at  levels  allowed  by  the  pre- 
existing 1-hour  ozone  standards.  The  1- 
hour  primary  standard  was  replaced  by 
an  8-hour  standard  at  a  level  of  0.08 
parts  per  million  (ppm).  with  a  form 
based  on  the  3-year  average  of  the 
annual  fourth-highest  daily  maximum  8- 
hour  average  ozone  concentration 
measured  at  each  monitor  within  an 
area.  The  new  primary  standard  will 
provide  increased  protection  to  the 
public,  especially  children  and  other  at- 
risk  populations,  against  a  wide  range  of 
ozone-induced  health  effects.  Health 
effiects  are  described  in  paragraph  I.B. 
General  Factual  Background.  The  EPA 
retained  the  apiplicability  of  the  1-hour 
NAAQS  for  existing  nonattainment 
areas  until  such  time  as  EPA  determines 
that  an  area  has  attained  the  1-hour 

NAAQS  (40  CFR  50.9(b)).  

The  pre-existing  1-hour  secondary 
ozone  standard  was  replaced  by  an  8- 
hour  standard  identical  to  the  new 
primary  standard.  The  new  secondary 
standard  will  provide  increased 
protection  to  the  public  welfare  against 
ozone-induced  effiects  on  vegetation. 

D.  Section  126  Petitions 

In  a  separate  rulemaking,  EPA  is 
proposing  action  on  petitions  submitted 
by  eight  northeastern  States  under 
section  126  of  the  CAA.  Each  petition 
specifically  requests  that  EPA  make  a 
finding  that  NOx  emissions  from  certain 
major  stationary  sources  sipiificantly 
contribute  to  ozone  nonattainment 
problems  in  the  petitioning  State.  The 
eight  States  are  Connecticut. 
Massachusetts,  Maine.  New  Hampshire, 
New  York,  Pennsylvania.  Rhode  Island, 
and  Vermont. 

Both  the  NOx  SIP  call  and  the  section 
126  petitions  are  designed  to  address 
ozone  transport  through  reductions  in 
upwind  NOx  emissions.  However,  the 
EPA's  response  to  the  section  126 
petitions  differs  from  EPA's  action  in 
the  NOx  SIP  call  rulemaking  in  several 
ways.  In  today's  NOx  SIP  call.  EPA  is 
determining  that  certain  States  are  or 
will  be  significanUy  contributing  to 
nonattainment  or  maintenance  problems 
in  downwind  States.  The  EPA  is 
requiring  the  upwind  States  to  submit 
SIP  provisions  to  reduce  the  amounts  of 
each  State's  NOx  emissions  that 
significantly  contribute  to  downwind  air 
quality  jwoblems.  The  States  will  have 
the  discretion  to  select  the  mix  of 
control  measures  to  achieve  the 
necessary  reductions.  By  contrast,  under 
section  126.  if  findings  of  significant 
contribution  are  made  for  any  sources 
identified  in  the  petitions,  EPA  would 
determine  the  necessary  emissions 


57362 


Federal  Regi«ter/Vol.  63.  No.  207/Tuesday.  October  27,  1998/Rules  and  Regulations 


limits  to  address  the  amount  of 
significant  contribution  and  would 
directly  regulate  the  sources.  A  section 
126  remedy  would  apply  only  to 
sources  in  States  named  in  the  petitions. 

Based  on  the  view  that  the  SIP  call 
and  section  126  petitions  are  both 
designed  to  achieve  the  same  goal, 
several  commenters  urged  EPA  to 
coordinate  the  two  actions  to  the 
maximum  extent  possible.  The  EPA 
agrees  that  the  two  actions  are  closely 
related  and,  therefore,  should  be 
coordinated.  This  will  help  provide 
certainty  for  State  and  business 
planning  requirements,  bi  addition,  this 
coordination  can  help  to  facilitate  a 
trading  program  among  sources  in  SIP 
call  States  that  choose  to  participate  in 
the  NOx  trading  program,  and  any 
section  126  sources  that  would  be 
subfect  to  a  Federal  NOx  trading 
program. 

The  section  126  provisions  require 
that  any  control  remedy  be 
implemented  within  3  years  from  the 
date  of  the  finding  that  major  sources  or 
a  group  of  stationary  sources  emit  or 
would  emit  in  violation  of  the  relevant 
prohibition  in  section  110(a)(2)(D). 
Under  EPA's  anticipated  rulemaking 
schedule  *  on  the  petitions,  the 
compliance  date  for  sources  for  which 
EPA  makes  such  a  flnding  could  be 
April  30,  2002;  November  30.  2002;  or 
May  1,  2003.  Several  commenters 
expressed  concern  that  the  compliance 
deadline  under  section  126  was  driving 
EPA's  decision  on  the  compliance 
deadline  for  the  NOx  SIP  call. 
Therefore,  they  believed  that  no  changes 
would  be  made  in  the  proposed  NOx 
SIP  call  deadline  in  response  to 
comments. 

While  EPA  believes  it  is  advantageous 
to  coordinate  the  section  126  and  NOx 
SIP  call  actions.  EPA  disagrees  that  this 
constrains  EPA  from  being  responsive  to 
public  comments  and  considering 
alternative  compliance  dates.  See 
discussion  below  in  Section  V.  NOx 
Control  Implementation  and  Budget 
Attainment  Dates. 

In  the  NOx  SIP  call  NPR.  EPA 
proposed  that  States  be  required  to 
submit  SIPs  within  12  months  of  the 
final  SIP  call.  One  commenter  asserted 
that  the  timing  and  terms  of  the 
rulemaking  schedule  for  the  section  126 
petitions  precludes  EPA  from 


considering  public  comments 
advocating  different  SIP  due  dates  for 
the  NOx  SIP  call.  The  section  126 
rulemaking  schedule  provides  several 
options.  One  option  would  allow 
findings  on  the  petitions  to  be  deferred 
pending  certain  actions  by  the  States 
and  EPA  on  State  submittals  in  response 
to  the  NOx  SIP  call.  The  premise  for  the 
specified  schedule  is  that  the  SIP  due 
date  would  be  September  30, 1999  (i.e., 
roughly  12  months  from  signature  of  the 
notice  on  the  final  NOx  SIP  call).  As 
discussed  below  in  Section  VI,  SIP 
Revision  Criteria  and  Schedule,  EPA 
continues  to  believe  12  months  is  an 
appropriate  timeframe.  However,  had 
EPA  determined  that  a  longer  timeframe 
for  SIP  submittal  was  warranted,  the 
section  126  rulemaking  schedule  would 
not  have  restricted  EPA  from 
establishing  a  later  due  date. 

One  commenter  supported  the  section 
126  rulemaking  schedule  because  they 
thought  it  had  the  effect  of  using  the  SIP 
process  rather  than  the  source-based 
petitions  in  that  it  provides  an  option  of 
deferring  section  126  findings  if  EPA 
approves  a  State's  NOx  SIP.  Another 
commenter  thought  that  the  conditions 
for  deferring  section  126  findings  were 
too  stringent,  and,  therefore,  section  126 
would  inevitably  be  triggered  prior  to 
approval  of  any  SIP  provisions.  This 
issue  is  discussed  in  detail  in  Section 
II.A.2.C.  in  the  NPR  EPA  just  issued  on 
the  section  126  petitions,  which  appears 
in  the  docket. 


E.  OTAG 


«The  eight  northeastern  Sutes  that  filed  section 
126  petitions  also  filed  suit  in  the  DUtrict  Court  for 
the  Southern  District  of  New  York,  to  compel  EPA 
to  take  action  on  those  petitions  within  prescribed 
periods.  State  of  Connecticut  v.  Browner.  No  9ft- 
1376  (SONY.,  filed  Feb.  25.  1998).  The  EPA  and 
the  eight  northeastern  Slates  jointly  Hied  a  motion 
to  enter  a  cotjsent  order  prescribing  ceruin  dates  for 
EPA  action. 


As  discussed  in  the  proposed  SEP  call, 
OTAG  completed  the  most 
comprehensive  analyses  of  ozone 
transport  ever  conducted.  The  EPA 
participated  extensively  in  this  process. 
The  EPA  believes  that  the  OTAG 
process  was  successful  and  generated 
much  useful  technical  and  modeling 
information  on  regional  ozone  transport. 
This  information  provided  EPA  with  the 
foundation  for  this  rulemaking. 

The  EPA  received  numerous 
comments  regarding  the  relationship 
between  the  OTAG  recommendations 
and  EPA's  proposed  SIP  call.  Some 
commenters  asserted  that  the  Agency's 
proposal  was  inconsistent  with  the 
OTAG  recommendations,  while  others 
believed  that  EPA  used  the  information 
and  recommendations  from  OTAG 
appropriately.  Primarily,  commenters 
stated  that  OTAG  recommended  a  range 
of  controls  for  utiUty  sources  instead  of 
a  uniform  level  of  control  for  all  of  the 
included  States. 

The  OTAG  did  recommend 
consideration  of  a  range  of  controls,  and 
although  it  did  not  specifically 
recommend  uniform  controls  across  a 


broad  region,  such  a  control  scheme  is 
within  the  range  of  its  recommendation. 
The  EPA's  action  today  is  based  on  its 
consideration  of  OTAG's 
recommendations,  as  well  as 
information  resulting  from  EPA's 
additional  work,  and  extensive  public 
input  generated  through  notice-and- 
comment  rulemaking.  The  EPA 
continues  to  believe,  for  reasons 
explained  in  Section  III.F.l.  Uniform  vs. 
Regional  Controls,  that  requiring  NOx 
emissions  reductions  across  the  region 
in  amounts  achievable  by  uniform 
controls  is  a  reasonable,  cost-effective 
step  to  take  at  this  time  to  mitigate 
ozone  nonattainment  in  downwind 
States  for  both  the  1-hour  and  8-hour 
standards. 

Commenters  also  stated  that  EPA 
applied  an  electric  utility  control  level 
that  was  more  stringent  than  the  upper 
limit  of  the  OTAG  range  of  utility 
controls.  The  OTAG  recommended  a 
range  of  utility  controls  that  falls 
between  specific  CAA-required  controls 
and  the  less  stringent  of  85  percent 
reduction  from  the  1990  rate  (lb/ 
mmBtu).  or  0.15  Ib/mmBtu.  In 
determining  the  appropriate  level  of 
emissions  reductions,  EPA  considered 
what  levels  of  NOx  reductions  could  be 
obtained  by  applying,  to  various  source 
sectors,  controls  that  are  among  the 
most  cost  effective  and  feasible  with 
today's  proven  pollution  control 
technologies.  The  EPA  chose  emissions 
reductions  that  are  equivalent  to  an 
emission  limit  from  utilities  of  0.15  lb/ 
mmBtu.  The  EPA  acknowledges  that 
this  level  may  be  more  protective  than 
the  most  protective  level  contained  in 
the  OTAG  recommendation  in  some 
cases,  but,  as  discussed  below  in 
Section  IV,  Air  Quality  Assessment, 
EPA  believes  that  it  provides  the  most 
improvement  in  air  quality  while 
staying  within  the  bounds  of  the  most 
hi^ly  cost-effective  technology 
available.  (Cost  effectiveness  is 
discussed  in  Section  n.D.)  In  addition, 
by  relying  on  actual  1995-1996 
continuous  emission  monitoring  data, 
rather  than  relying  on  estimated  1990 
emission  data,  this  approach  provides  a 
more  accurate  way  of  determining  the 
States'  budgets  since  it  minimizes  any 
chances  of  over-or  under-estimation  of 
emissions. 

Commenters  asserted  that  OTAG 
recommended  12  months  for  additional 
modeling — especially  subregional 
modeling— before  promulgating  the  SIP 
call;  and  these  commenters  expressed 
concern  that  EPA  did  not  provide  this 
amount  of  time  following  publication  of 
the  NPR.  As  discussed  in  more  detail  in 
Section  I.F.  Discussion  of  Comment 
Period  and  Availability  of  Key 
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Information,  the  Agency  ultimately 
provided  approximately  1  year  from  the 
conclusion  of  OTAG  for  States  and  other 
members  of  the  public  to  complete  and 
submit  subregional  and  other  types  of 
modeling.  The  EPA  has  considered  this 
additional  modeling  in  finalizing 
today's  rule. 

Some  commenters  stated  that  the  goal 
of  OTAG  was  to  address  attainment  of 
the  ozone  NAAQS.  This  is  incorrect. 
The  OTAG's  goal  was  to  reduce  ozone 
transport,  which  is  one  of  the  steps 
necessary  to  enable  attainment;  the  goal 
was  not  to  recommend  an  overall 
strategy  that  would  yield  attainment 
through  regional  measures  alone.  The 
OTAG  articulated  its  overall  goal  as 
follows: 

*  •  •  identify  and  recommend  a  strategy 
to  reduce  transported  ozone  and  its 
precursors  which,  in  combination  with  other 
measures,  will  enable  attainment  and 
maintenance  of  the  national  ambient  ozone 
standard  in  the  OTAG  region.  A  number  of 
criteria  will  be  used  to  select  the  strategy 
including,  but  not  limited  to.  cost 
effectiveness,  feasibility,  and  impacts  on 
ozone  levels.* 

It  is  also  EPA's  goal  to  ensure  that 
sufficient  regional  reductions  are 
achieved  to  mitigate  ozone  transport  in 
the  eastern  half  of  the  United  States  and 
thus,  in  conjunction  with  local  controls, 
enable  nonattainment  areas  to  attain  and 
maintain  the  ozone  NAAQS. 

Commenters  indicated  that  OTAG 
focused  only  on  the  1-hour  standard 
nonattainment  problem  and  did  not 
assess  compliance  implications  of  the  8- 
hoiu-  standard.  For  this  reason, 
according  to  commenters,  EPA  should 
not  base  today's  action  on  the 
nonattainment  of  the  8-hour  NAAQS.  It 
is  true  that  OTAG  was  established  to 
address  transport  issues  associated  with 
meeting  the  1-hour  standard.  The  EPA 
did  not  promulgate  the  8-hour  standard 
until  shortly  after  OTAG  concluded: 
thus,  OTAG  did  not  recommend 
strategies  to  address  the  8-hour  NAAQS. 
However,  because  EPA  had  proposed  an 
8-hour  standard.  OTAG  did  examine  the 
impacts  of  different  strategies  on  8-hour 
average  ozone  predictions. 

In  light  of  OTAG's  work  and 
additional  information.  EPA  is  able  to 
assess  ozone  transport  as  it  relates  to  the 
8-hour  NAAQS  and  to  set  forth 
requirements  as  necessary  to  address  the 
8-hour  standard  in  this  rulemaking. 
Ozone  transport  causes  problems  for 
downwind  areas  under  either  the  1-hour 
or  8-hour  standard.  The  regional 
reductions  of  NOx  that  will  be  achieved 


through  this  SIP  call  for  the  1-hour 
NAAQS  are  key  components  for  meeting 
the  new  8-hour  ozone  standard  in  a 
cost-effective  manner.  Therefore,  EPA 
believes  that  the  OTAG 
recommendations  for  how  to  address 
ozone  transport  are  valid  for  both 
NAAQS. 

Several  commenters  urged  EPA  to 
adopt  and  implement  all  Federal 
measures  identified  in  the  OTAG 
recommendations.*  Thfr  Agency  is 
committed  to  continue  implementing 
national  control  measures  for  NOx.  as 
recommended  by  OTAG.  In  addition. 
EPA  has  adopted  the  following  national 
measures  for  purposes  of  reducing  VOC: 
architectural  and  industrial 
maintenance  coatings,  consumer/ 
commercial  products,  and  autobody 
refinishing.  The  EPA  has  made  no 
decisions  regarding  further  VOC 
reductions  beyond  the  reductions 
specified  as  phase  I  in  the  OTAG 
recommendations.' 

Other  more  specific  comments 
concerning  the  OTAG  reconunendations 
will  be  addressed  throughout  this 
rulemaking  as  the  issues  are  discussed. 


F.  Discussion  of  Comment  Period  and 
Availability  of  Key  Information 

The  EPA  received  numerous 
comments  concerning  the  adequacy  of 
the  comment  period  for  the  November  7. 
1997  NPR  and  May  11. 1998  SNPR. 
Some  commenters  remarked  that  the 
comment  period  for  the  NPR  should  be 
extended  to  allow  for  development  and 
review  of  techrucal  information, 
including  inventory  data,  growth 
factors,  and  the  resulting  budget. 
Commenters  stated  that  the  additional 
time  was  particularly  necessary  for 
subregional  air  quality  modeling,  which 
is  modeling  designed  to  isolate  the 
impacts  of  emissions  from  a  particular 
State  or  group  of  States  on  downwind 
areas.  Many  specifically  requested  an 
additional  120  days,  and  one  requested 
an  additional  9  months.  Some 
commenters  indicated  that  EPA  did  not 
incorporate  their  comments  from  the 
NPR  into  the  SNPR.  Other  commenters 
insisted  that  key  information  supporting 
the  rule  is  not  publicly  available.  The 
EPA  also  received  comments  that 
additional  pubUc  hearings  should  be 


'Ozone  Transport  Assessment  Group  Policy 
Paper  approved  by  the  Policy  Group  on  December 
4.  1995. 


•The  OTAG  recommendations  are  located  In 
Appendix  B  of  the  November  7. 1997  NPR  (62  FR 
60376). 

'  Letter  to  the  Honorable  Ken  Calvert.  Chairman. 
Subcommittee  on  Energy  and  Environment.  U.S. 
House  of  RepresenUtives,  from  Robert  D.  Brenner. 
Acting  Deputy  Assistant  Administrator  for  Air  and 
Radiation.  U.S.  EPA.  June  26.  1998.  transmitting 
EPA's  responses  to  questions  following  the  May  20. 
1996  congressional  hearing  on  EPA's  proposed  nile 
on  paints  and  coatings. 


held  in  other  locations  of  the  OTAG 
region. 

1.  Request  for  Extension  of  the 
Comment  Period 

The  EPA  allowed  a  120-day  public 
comment  period  for  the  November  7, 
1997  NPR.  which  closed  on  March  9. 
1998.  By  notice  (63  FR  17349.  April  9, 
1998),  H*A  reopened  the  comment 
period  for  members  of  the  public  to 
submit  additional  modeling  analyses,  as 
well  as  comments  concerning  the 
implications  that  any  additional 
modeling  may  have  for  the  State  NOx 
budgets  under  consideration  in  the 
November  7, 1997  proposal.  The 
comment  period  was  reopened  through 
the  end  of  the  comment  period  on  the 
SNPR.  The  SNPR,  which  was  published 
on  May  11,  1998,  allowed  a  comment 
period  until  June  25. 1998.  Thus,  for 
most  issues  addressed  in  the  NPR, 
including  air  quality  modeling  issues, 
commenters  received  an  almost  8-month 
formal  comment  period.  Indeed,  many 
commenters  had  access  to  the  NPR 
immediately  after  October  10. 1997, 
when  it  was  signed  and  posted  on  an 
EPA  website.  The  Agency  also  received 
a  number  of  comments  after  June  25, 
1998.  which  were  also  reviewed  and 
considered  in  developing  the  final  rule. 

The  EPA  believes  tnis  additional 
opportunity  for  the  public  to  submit 
comments  was  reasonable.  After  March 
9. 1998 — the  initial  date  for  close  of  the 
comment  period  on  the  NPR — EPA 
received  numerous  comments  on 
various  issues  raised  in  the  NPR. 
including  air  quality  issues.  Many  of 
these  conunents  were  extensive,  which 
indicates  that  commenters  received 
adequate  time. 
With  respect  to  the  concern  that  EPA 
"  did  not  incorporate  comments  received 
on  the  NPR  into  the  SNPR.  it  would  not 
have  been  practical  for  EPA  to 
incorporate  comments  received  on  the 
NPR  into  the  SNPR  because  the  SNPR 
was  completed  soon  after  the  close  of 
the  comment  period  for  the  NPR.  In 
general,  the  SNPR  addressed  different 
aspects  of  the  rule  than  the  NPR.  and 
one  of  the  purposes  of  the  SNPR  was  to 
take  comment  on  several  new  issues,  as 
noted  above.  The  EPA  has  addressed 
comments  on  both  the  NPR  and  SNPR 
in  today's  action. 

The  major  issues  raised  in  the 
comments  are  responded  to  throughout 
the  preamble  of  this  final  rule.  A 
comprehensive  summary  of  all 
significant  comments,  along  with  EPA's 
response  to  the  comments  which  have 
not  been  responded  to  in  the  preamble 
(Response  to  Comments),  can  l>e  found 
in  the  docket  for  this  rulemaking 
(Docket  No.  A-96-56). 
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2.  Request  for  Time  to  Conduct 
Additional  Modeling 

The  OTAG  Policy  Group,  at  its  June 
3. 1997  meeting,  recommended  that 
States  have  the  opportunity  to  conduct 
additional  local  and  subregional 
modeling  and  air  quality  analyses,  as 
well  as  to  develop  and  propose 
appropriate  levels  and  timing  of 
controls.  The  EPA  received  numerous 
comments  related  to  OTAG's 
recommendation.  The  commenters 
requested  that  the  Agency  give  States 
more  time  to  conduct  this  additional 
modeling  so  that  EPA  could  more 
accurately  assess  each  State's 
contribution  to  downwind 
nonattainment. 

The  EPA  signed  the  NPR  on  October 
10, 1997.  and  posted  it  on  a  website  at 
that  time,  although  it  was  not  published 
in  the  Federal  Register  until  November 
7, 1997.  As  noted  above.  EPA  reopened 
the  comment  period  through  June  25, 
1998  for  submittal  of  additional  air 
quality  modeling  runs.  In  effect,  this  has 
extended  the  amount  of  time  for 
modeling  analyses  to  over  a  year  from 
the  date  OTAG  submitted  its 
recommendations,  and  to  over  8  months 
from  the  signature  date  for  the  NPR.  By 
the  close  of  the  comment  period  on  June 
25. 1998,  EPA  had  received  numerous 
comments  containing  new  and 
extensive  air  quality  modeling  studies. 
Accordingly,  EPA  believes  that 
commenters  received  adequate  time. 

3.  Availability  of  Key  Information 

A  number  of  commenters  asserted 
that  EPA  failed  to  make  publicly 
available  key  information,  such  as 
modeling  and  emissions  inventory  data. 
Specifically,  commenters  stated  that 
they  did  not  have  access  to  the 
emissions  data  on  which  EPA  based  the 
air  quality  modeling  for  the  NPR.  In 
addition,  according  to  some 
commenters,  several  models  used  by 
EPA  and  OTAG  are  proprietary  models 
and  have  not  been  generally  available  to 
the  public. 

In  Section  ni.A.2,  Availability,  the 
Agency  discusses  the  availability  of 
emissions  inventory  data  to  the  public. 

The  OTAG  and  EPA  conducted  air 
quality  modeling  runs  to  determine  the 
level  of  contribution  from  emissions  in 
upwind  areas  to  ozone  nonattainment  in 
downwind  areas.  Some  of  this  modeling 
employed  UAM-V.»  The  UAM-V  has 
generally  been  available  to  the  public 
for  the  purpose  of  analyzing  information 
relevant  to  today's  rulemaking.  State 
and  local  agencies,  as  well  as  utility 


•Variabl«<;rid  UrtMm  AinhMj  Modal. 


companies  and  other  stakeholders,  have 
had  access  to  licenses  to  use  UAM-V. 
Commenters  objected  that  they  were 
obliged  either  to  purchase  licenses  for 
use  of  the  UAM-V  model  or  to  employ 
as  a  contractor  the  model  owner,  and 
that  these  financial  constraints 
restricted  their  access  to  the  model. 
Because  this  model  has.  in  general,  been 
privately  developed.  EPA  believes  that 
reasonable  fees  for  its  use  should  be 
exjpected.  The  EPA  did  not  receive 
information  indicating  that  the 
associated  expenses  were  other  than 
reasonable.  To  the  extent  that 
commenters  experienced  delays  in 
obtaining  the  UAM-V  model.  EPA 
believes  that  the  extensions  of  the 
comment  period  resulted  in  adequate 
time  for  comment.  In  any  event,  any 
commenter  who  was  not  able  to  gain 
access  in  the  timeframe  desired  was  able 
to  use  a  comparable  model,  such  as  the 
Comprehensive  Air  Quality  Model  with 
Extensions  (CAMx),  which  is  not 
proprietary.  For  the  purpose  of 
responding  to  public  comments,  EPA  is 
considering  all  information  based  on 
CAMx  and  similar  models. 

The  Agency  made  available  additional 
modeling  runs  used  to  determine 
emissions  changes,  costs  and  cost 
effectiveness  for  electricity  generating 
units  (EGUs).  These  runs  were  placed 
on  the  IPM  Analyses  web  site  at 
www.epa.gov/capi,  with  links  to  EPA's 
Office  of  Air  and  Radiation  Policy  and 
Guidance  web  site. 

On  August  10,  the  EPA  placed  in  the 
docket  and  made  available  on  the  web 
site,  modeling  analyses  and  other 
information  supporting  today's  action. 
As  noted  above,  by  notice  dated  August 
24,  1998  (63  FR  45032),  EPA  published 
a  notice  of  availability  which  stated  that 
throughout  the  course  of  the 
rulemaking.  EPA  had  placed 
information  in  the  docket  or  made  it 
available  on  various  web  sites.  This 
information  included  inventory  data 
and  additional  modeling  runs.  By 
placing  those  materials  in  the  docket 
and  informing  the  public  of  their 
availability,  EPA  provided  4-6  weeks 
for  review  and  comment  by  the  public. 
The  EPA  did  receive  comments 
concerning  this  information  from  the 
Utility  Air  Regulatory  Group  on 
September  9.  and  EPA  is  responding  to 
those  comments  in  the  Response  To 
Comments  document.  The  EPA  notes 
that  the  additional  modeling  analyses 
were  performed  in  response  to 
comments  received  on  the  NPR  urging 
EPA  to  conduct  State-by-State  modeling. 
The  Agency  does  not  believe  it  is 
required  to  provide  for  additional 
comment  on  every  action  it  takes  in 
response  to  comment,  particularly 


where,  as  here,  the  new  information 
confirms  the  Agency's  proposed 
conclusions.  Therefore,  the  Agency  did 
not  further  extend  the  comment  period. 

4.  Public  Hearings 

The  Agency  conducted  two  hearings 
in  Washington.  DC.  including  a  2-day 
hearing  on  February  3-4. 1998  for  the 
NPR.  and  a  1-day  hearing  on  May  29. 
1998  for  the  SNPR.  Some  commenters 
believe  that  additional  public  hearings 
should  have  been  held  in  other 
locations  in  the  OTAG  region.  The  EPA 
believes  these  hearings  provided 
reasonable  opportunity  for  oral 
comment  on  the  proposed  rulemaking 
given  the  timeframes  associated  with 
this  rulemaking.  Therefore,  the  Agency 
did  not  schedule  any  additional 
hearings.  The  public  also  had  an 
opportunity  to  submit  written  testimony 
within  approximately  30  days  after  each 
hearing  date. 

G.  Implementation  of  Revised  Air 
Quality  Standards 

On  July  18. 1997.  EPA  published  its 
final  rule  for  strengthening  the  NAAQS 
for  ozone  by  establishing  an  8-hour 
standard  (62  FR  38856).  Current 
monitoring  data  indicate  that  many 
areas  in  the  East.  Midwest  and  South 
violate  the  8-hour  NAAQS.  Along  with 
areas  violating  the  1-hour  NAAQS,  areas 
violating  the  8-hour  NAAQS  are  also 
affected  by  the  transport  of  ozone  across 
the  East.  The  regional  NOx  reduction 
strategy  finalized  in  today's  action  will 
provide  a  mechanism  to  achieve 
reductions  that  will  assist  States  in 
attaining  and  maintaining  this  revised 
standard.  In  fact,  the  regional  reductions 
alone  should  be  enough  to  enable  the 
vast  majority  of  the  new  counties 
violating  the  8-hour  NAAQS  that  are 
located  in  States  throughout  the  East  to 
attain  the  revised  8-hour  standard.^ 

On  July  16, 1997,  President  Clinton 
issued  a  directive  on  the 
implementation  of  the  revised  air 
quality  standards.  This  implementation 
poUcy  was  described  in  the  NPR  (62  FR 
60318,  60362-64).  The  EPA  received 
numerous  comments  on  this 
implementation  policy  and  on  EPA's 
plan  to  create  a  transitional 
classification'^  for  8-hour  ozone 
nonattainment  areas  that  meet  certain 


•In  the  NPR  (62  FR  60318.  60363).  EPA  provided 
estimates  of  the  number  of  counties  expected  to 
attain  as  a  result  of  the  NO,  SIP  call.  The  EPA  will 
update  this  list  in  the  coming  months.  The  updated 
estimates  of  which  counties  will  attain  will  be 
based  on  more  current  air  quality  data  and  on  tha 
Sute-by-State  emissions  budgets  contained  in 
today's  final  rule. 

">The  "transitional  classification"  EPA  intend* 
for  ft-hour  ozone  nonattainment  araas  is  further 
discussed  in  tha  NPR  (62  FR  60318. 60363). 
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criteria.  Since  these  comments  concern 
implementation  efforts  for  the  revised  8- 
hour  ozone  standard  and  do  not  relate 
directly  to  the  NOx  SIP  call  on  which 
EPA  is  taking  final  action  in  this 
rulemaking,  EPA  is  not  responding  in 
detail  to  the  comments.  The  EPA  vvill 
address  implementation  of  the  revised 
standard  separately.  In  August  1998, 
EPA  issued  proposed  guidance  for 
public  comment  to  explain  the 
implementation  policy  in  further  detail 
and  to  provide  details  on  SIP 
requirements  for  transitional  areas  (63 
FR  45060.  August  24. 1998).  The  EPA 
expects  to  finalize  the  August  1998  draft 
guidance,  as  well  as  guidance  for  areas 
other  than  transitional,  by  December 
1998." 

H.  Summary  of  Major  Changes  Between 
Pmposals  and  Final  Rule 

This  summary  describes  the  major 
changes  that  have  occurred  since  the 
NPR  and  SNPR  in  each  of  the  following 
sections  of  today's  final  rule. 

1.  EPA's  Analytical  Approach  (Section 
n.A) 

•  The  NPR  proposed  two 
interpretations  for  the  section 
110(a)(2)(D)(i)(I)  provisions  concerning 
the  "significant  contribution"  test. 
Under  the  first.  EPA  would  examine 
certain  factors  relating  to  level  of 
emissions  and  their  ambient  impact  to 
determine  whether  to  make  a  finding 
that  all  of  the  emissions  from  a 
particular  State's  sources  contribute 
significantly  to  nonattainment  or 
maintenance  problems  downvnnd.  If 
EPA  made  such  a  finding,  then  EPA 
would  examine  certain  cost  factors  to 
determine  the  extent  to  which  the  SIP 
for  the  State  must  mitigate  (reduce)  its 
emissions.  Under  the  second 
interpretation.  EPA  would  examine  all 
of  those  factors  together— level  of 
emissions,  ambient  impact,  and  costs — 
to  determine  whether  to  make  the 
finding  with  respect  to  a  specified 
amount  of  emissions.  If  EPA  made  the 
finding,  then  it  would  require  the  SIP  to 
eliminate  that  amount.  In  today's  final 
rule.  EPA  is  adopting  the  second 
interpretation.  The  EPA  indicates, 
however,  that  it  would  adopt  the  same 
rule  if  it  were  instead  implementing  the 
first  interpretation. 

2.  Cost  Efiisctiveness  of  Emissions 
Reducticms  (Section  ILD.) 

a  The  methodology  of  determining 
cost  effectiveness  has  not  changed.  For 


"  For  a  complala  listing  of  tha  guidance  and  other 
action*  BPA  plan*  to  issue  to  implamant  tha  lavised 
oMoa  and  PM  NAAQS.  sae  a  tabto  oo  EPA's 
implamentation  wabsita:  http:// 


all  sources,  the  inventory  and  as  a 
result,  the  source-specific  costs,  in  some 
cases,  have  changed.  This  results  in  a 
different  overall  budget  level  and  a 
different  overall  cost-effectiveness 
value.  For  the  non-EGUs,  while  the 
methodology  has  not  changed,  the 
analysis  focuses  on  large  non-EGU 
sources.  The  methodology  in  the  NPR 
focused  on  all  non-EGU  sources. 

3.  Determination  of  Budgets  (Section 

m.) 

a  For  EGU,  the  EPA  maintained  the 
approach  to  use  the  higher,  by  State,  of 
1995  or  1996  heat  input  data  to 
calculate  baseline  heat  input  rates  for 
the  NFR.  and  added  577  smaller  units 
to  the  State  budget  inventories  which 
had  erroneously  been  omitted  from  the 
NPR.  These  units  included  electricity 
generating  sources  of  25  megawatts 
(MW)  or  less  of  electrical  output  and 
additional  units  not  affiected  under  the 
Acid  Rain  Program.  Additional  controls 
are  not  assumed  for  these  soxm;es,  but 
they  are  added  to  the  budget  at  baseline 
levels.  The  Agency  has  decided  to  use 
State-specific  growth  factors  derived 
from  application  of  the  IPM  using  the 
1998  Base  Case  and  chose  to  retain  the 
0.15  ll>s/mmBtu  as  the  assiuned  uniform 
control  level  for  EGU  budget  emissions 
detennination. 

•  The  EPA  examined  alternatives  that 
focus  on  non-EGU  point  source 
reductions  from  the  largest  source 
categories,  and  within  each  of  these 
categories  assumed  controls  that  would 
result  in  a  regionwide  average  cost 
effectiveness  less  than  $2000/ton.  The 
resulting  budget  assimnes  the  emissions 
reductions  from  large  non-EGU  sources 
that  are  among  the  most  cost  effective  to 
control  and  does  not  include  reducticms 
from  smaller  sources  and  sources  that, 
as  a  group,  are  not  quite  as  cost  effective 
or  efficient  to  control,  or  are  already 
covered  by  other  Federal  measures.  As 
a  result,  this  final  rule  assumes,  for 
purposes  of  calculating  the  SUte  NOx 
budgets,  the  following  emissions 
decreases  from  imcontrolled  levels  for 
the  large  (generally  greater  than  250 
mmBtu  or  1  ton/day  non-EGU  sources 
(no  emission  reductions  are  assiuned  for 
the  smaller  sources): 
— Non-EGU  boilers  and  turbines— 60 

percent  decrease. 
— Stationary  internal  combustion 
engines — 90  percent  decrease. 
— Cement  manufacturing  plants — 30 
percmt  decrease. 

It  should  be  noted  that  point  sources 
with  capacities  less  than  250  nunBtu/hr 
but  with  emissions  greater  than  1  ton/ 
day  are  not  treated  differently  from 
sources  with  capacities  greater  than  250 


mmBtu/hr  for  purposes  of  calculating 
the  budget.  This  is  a  change  from  the 
NPR  which  included  RACT  controls  on 
units  with  capacities  less  than  250 
mmBtu/hr  and  emissions  greater  than  1 
ton/day  (see  Secticm  in.G.2.a).  As  under 
the  proposal,  the  rule  allows  States  to 
choose  control  measures  other  than  the 
EPA-assumed  controls  to  meet  the 
niunerical  budgets. 

a  The  EPA  has  implemented  the 
following  changes  that  the  Agency 
proposed  in  the  NPR  for  calculating 
baseline  NOx  emissions  from  highway 
vehicles.  A  1995  baseline  is  used  for  the 
final  rule  in  place  of  the  1990  baseline 
used  in  the  NPR.  The  Highway 
Performance  and  Monitoring  System 
data  were  used  to  estimate  States'  1995 
vehicle  miles  traveled  (VMT)  by  vehicle 
category,  except  in  those  cases  where 
EPA  accepted  revisions  offered  in  the 
comments.  Today's  action  includes 
those  mobile  source  reductions  which 
EPA  has  determined  are  appropriate  to 
implement  on  a  national  basis,  and 
which  have  been  promulgated  in  final 
form  or  are  expected  to  be  promulgated 
in  final  form  before  States  are  required 
to  comply  with  their  budgets.  The 
highway  vehicle  budget  components 
include  the  emission  reductions 
resulting  from  implementation  of  the 
National  Low  Emitting  Vehicle  (NLEV) 
program,  incliuling  the  phase-in 
schedule  agreed  to  by  the  States, 
automobile  manufactiuers,  and  EPA. 
The  hi^way  budget  compcments  do  not 
include  the  effect  of  Tier  2  light-duty 
vehicle  and  truck  standards  and  any 
associated  fuel  standards  since  these 
standards  have  not  yet  been  proposed. 
The  extent  of  the  refbrmufated  gasoline 
(RFG)  and  inspection  and  maintenance 
(I/M)  programs  was  not  assiuned  to 
change  beyond  that  assiuned  for  the 
NPR.  except  for  those  States  that  were 
able  to  demonstrate  that  the  NPR's 
modeling  assumptions  did  not  conform 
to  the  State's  SIP  and  did  not  reflect 

CAA  requirements, 
a  The  EPA  has  diosen  to  retain  the 

1990  baseline  inventories  for  nonroad 

mobile  sources  presented  in  the  NPR  for 

today's  action,  with  additional  changes 

made  in  respcmse  to  pubhc  comments. 

The  control  strategies  assumed  for 

calculating  the  nonroad  and  staticmary 

area  source  budget  components  have  not 

changed  from  the  SNPR. 

4.  NOx  Control  Implem«itation  and 
Budget  Achievement  Dates  (Section  V) 

•  The  EPA  proposed  that  the  SIP 
revisions  require  full  implementation  of 
the  necessary  State  measures  by 
September  2002  and  took  comment  on 
a  range  of  dates  from  September  2002 
through  September  2004.  Based  on 
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public  comments  and  feasibility 
analyses  conducted  by  EPA,  the  Agency 
is  requiring  an  implementation  date  of 
May  1.  2003.  The  Agency  is  also 
providing  some  compliance  flexibility 
to  States  for  the  2003  and  2004  ozone 
seasons  by  establishing  State 
compliance  supplement  pools.  This  is 
described  in  Section  III.F.6. 

5.  SIP  Criteria  (Section  VI.A) 

•  The  Agency  has  determined  that  the 
additional  SIP  approvability  criteria,  as 
proposed  in  the  SNPR,  should  apply  not 
only  when  States  choose  to  regulate 
ECUS  (63  FR  25912).  but  also  when 
States  choose  to  regulate  large  steam- 
producing  units  (i.e.,  combustion 
turbines  and  combined  cycle  systems 
with  a  capacity  greater  than  250 
mmBtu/hr). 

•  The  Agency  proposed  revisions  to 
part  51  requiring  continuous  emissions 
monitoring  systems  (CEMS)  on  all  large 
electrical  generating  and  steam- 
producing  sources  which  States  elect  to 
subject  to  emissions  reduction 
requirements  in  response  to  this 
rulemaking.  The  EPA  took  comment  on 
requiring  that,  if  a  State  chooses  to 
regulate  these  sources  to  meet  the  SIP 
call,  the  SIP  must  require  these  sources 
to  use  the  NOx  mass  monitoring 
provisions  of  part  75.  subpart  H,  to 
demonstrate  compliance  with 
applicable  emissions  control 
requirements.  After  considering 
comments,  the  Agency  is  requiring  that, 
in  these  circumstances,  the  SIP  specify 
that  large  sources  comply  with  the 
monitoring  provisions  of  part  75. 
subpart  H.  which  includes  non-CEMS 
monitoring  options  for  units  that  are 
infrequently  operated  or  units  that  have 
low  mass  emissions. 

6.  Emissions  Reporting  Requirements 
for  States  (Section  VI.B) 

•  The  proposed  rule  required  that 
States  report  full-year,  as  well  as  ozone- 
season,  emissions  from  all  sources  for 
the  triennial  inventories  commencing 
with  year  2002  emissions  and  the  2007 
inventory,  and  for  those  sources  for 
which  reports  had  to  be  submitted 
annually  starting  with  year  2003 
emissions.  The  final  rule  requires  only 
ozone-season  emissions  reporting  for  all 
sources. 

•  In  the  SNPR.  the  EPA  proposed,  for 
purposes  of  reporting  requirements,  to 
define  a  point  source  as  a  non-mobile 
source  which  has  NOx  emissions  of  100 
tons/year  or  greater.  Under  today's 
action.  States  have  the  option  of 
establishing  a  smaller  emission 
threshold  than  100  tons/year  of  NOx 
emissions  in  defining  point  source.  This 
will  allow  the  definition  of  point  source 


to  remain  consistent  with  current 
definitions  in  local  areas. 

7.  NOx  Budget  Trading  Program 
(Section  VU.) 

•  For  States  that  choose  to  participate 
in  the  NOx  Budget  Trading  Program,  the 
preamble  clarifies  the  intent  of  the 
model  rule  and  identifies  areas  of  the 
rule  where  States  have  flexibility  to 
include  variations  in  their  State  rules. 

•  In  the  SNPR.  the  Agency  solicited 
comment  on  a  range  of  options  for 
incorporating  banking  into  the  trading 
program.  After  considering  these 
comments,  the  Agency  is  including 
banking  provisions  in  the  final  rule.  The 
provisions  allow  for  unlimited  banking 
starting  in  2003  and  includes  a  flow 
control  mechanism  to  limit  the 
emissions  variability  associated  with 
banking. 

•  One  of  the  banking  approaches 
presented  in  the  SNPR  included  the 
option  for  sources  to  generate  and  use 
early  reduction  credits.  Consistent  with 
the  provisions  of  the  NOx  SIP  call 
which  provide  for  State  compliance 
supplement  pools,  the  final  rule  allows 
States  to  issue  early  reduction  credits 
for  certain  NOx  emissions  reductions 
achieved  between  September  30.  1999 
and  May  1,  2003. 

•  The  final  rule  clarifies  the  timing 
requirements  for  State  submission  of 
allowance  allocations  to  EPA  and.  as 
proposed,  lays  out  an  allocation 
approach.  Each  State  remains  free  to 
adopt  the  final  rule's  allocation 
approach  or  adopt  an  allocation  scheme 
of  its  own.  provided  it  meets  the 
specified  timing  requirements,  requires 
new  sources  to  hold  allowances,  and 
does  not  allocate  more  allowances  than 
are  available  in  the  State  trading  budget. 

8.  Interaction  with  Title  IV  NOx  Rule 
(Section  VID.) 

•  In  the  SNPR.  EPA  proposed 
revisions  to  part  76  addressing  the 
interaction  between  title  IV  and  the  NOx 
SIP  call.  In  this  final  rule.  EPA  explains 
that  the  Agency  is  not  adopting  any  of 
the  proposed  revisions  to  part  76. 

9.  Administrative  Requirements 
(Section  X.) 

•  NPR  Section  VID.  Regulatory 
Analyses,  has  been  replaced  in  the  final 
rule  by  Section  X.A,  Executive  Order 
12866:  Regulatory  Impacts  Analysis. 
The  new  final  rule  Section  X.A 
indicates  that  EPA  has  prepared  a  RIA 
for  the  final  rule  and  cites  the  cost  and 
benefit  estimates  from  that  analysis. 

•  The  final  rule  adds  several  Sections 
under  X,  Administrative  Requirements, 
that  were  absent  from  the  NPR.  These 
include:  Paperwork  Reduction  Act; 


Executive  Order  13045:  Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks;  Executive  Order 
12898:  Environmental  Justice;  Executive 
Order  12875:  Enhancing  the 
Intergovernmental  Partnerships; 
Executive  Order  13084:  Consultation 
and  Coordination  with  Indian  Tribal 
Governments;  Judicial  Review;  and 
Congressional  Review  Act.  These  new 
Sections  provide  a  more  comprehensive 
summary  of  the  Acts  and  Executive 
Orders  that  could  apply  to  the  final  rule. 
Each  Section  identifies  the  requirements 
of  the  relevant  Act  or  Executive  Order, 
indicates  EPA's  interpretation  of 
whether  the  Act  or  Executive  Order 
actually  applies  to  this  rulemaking,  and, 
if  so.  indicates  how  the  Agency  has 
addressed  the  Act  or  Executive  Order, 

II.  EPA's  Analytical  Approach 

A.  Interpretation  of  the  CAA's  Transport 
Provisions 

As  indicated  in  the  NPR.  62  FR  60323. 
the  primary  statutory  basis  for  today's 
action  is  the  "good  neighbor"  provision 
of  section  110(a)(2)(D)(i)(I).  under 
which,  in  general,  each  SIP  is  required 
to  include  provisions  assuring  that 
sources  within  the  State  do  not  emit 
pollutants  in  amounts  that  significantly 
contribute  to  nonattainment  or 
maintenance  problems  downwind.  This 
statutory  requirement  appUes  to  SIPs 
under  both  the  1-hour  ozone  NAAQS 
and  the  8-hour  ozone  NAAQS. 

1.  Authority  and  Process  for  Requiring 
SIP  Submissions  Under  the  1-Hour 
Ozone  NAAQS 

a.  Authority  for  Requiring  SIP 
Submissions  under  the  1-Hour  NAAQS. 
Each  State  is  currently  required  to  have 
in  place  a  SIP  that  implements  the  1- 
hour  ozone  NAAQS  for  areas  to  which 
that  standard  still  applies.  In  the 
NAAQS  rulemaking.  EPA  determined 
that  the  1-hour  NAAQS  would  cease  to 
apply  to  areas  that  EPA  determines  have 
air  quality  in  attainment  of  that  NAAQS 
(40  CFR  50.9(b)).  In  two  recent 
rulemakings.  EPA  identified  numerous 
areas  of  the  country  to  which  the  l-hour 
NAAQS  no  longer  applies.  "Final  Rule: 
Identification  of  Ozone  Areas  Attaining 
the  1-Hour  Standard  and  to  Which  the 
1-Hour  Standard  is  No  Longer 
Applicable."  (63  FR  31014,  June  5. 
1998);  "Final  Rule:  Identification  of 
Additional  Ozone  Areas  Attaining  the  1- 
Hour  Standard  and  to  Which  the  1-Hour 
Standard  is  No  Longer  AppUcable,"  (63 
FR  27247,  July  22, 1998). 

The  1-hour  NAAQS  remains 
applicable  to  areas  whose  air  quality 
continues  to  monitor  nonattainment.  As 
noted  above  in  Section  I.E.  General 
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Factual  Background,  these  include 
many  major  urban  areas  in  the  eastern 
half  of  the  United  States.  States  that 
contain  these  areas  remain  responsible 
for  meeting  CAA  requirements 
applicable  to  those  areas  for  the  purpose 
of  attaining  the  1-hour  NAAQS.  For 
example.  States  are  responsible  for 
attaiiunent  demonstrations  for  areas 
designated  nonattaimnent  and  classified 
as  moderate  or  higher. 

By  the  same  token,  States  that  are 
upwind  of  these  areas  are  responsible  to 
meet  the  "good  neighbor"  requirements 
of  section  110(a)(2)(D).  This 
responsibility  is  not  alleviated  simply 
because,  for  areas  other  than  the  current 
nonattainment  areas,  the  8-hour  NAAQS 
has  replaced  the  1-hour  NAAQS. 

b.  Process  for  Requiring  SIP 
Submissions  under  the  1-Hour  NAAQS. 
As  explained  in  the  NPR.  the 
appropriate  route  for  EPA  to  require  SIP 
submissions  under  section 
110(a)(2)(D)(i)(I)  with  respect  to  the  1- 
hour  standard  is  issuance  of  a  "SIP  call" 
under  section  110(k)(5)."  SecUon 
110(k)(5)  authorizes  EPA  to  find  that  a 
SIP  is  substantially  inadequate  to  meet 
a  CAA  requirement  and  to  require  ("call 
for")  the  State  to  submit,  within  a 
specified  pariod,  a  SIP  revision  to 
correct  the  inadequacy.  Specifically, 
section  110(k)(5)  provides,  in  relevant 
part: 

Whenever  the  Administrator  finds  that  the 
applicable  implementation  plan  for  any  area 
is  substantially  inadequate  to  attain  or 
maintain  the  relevant  (NAAQSl.  to  mitigate 
adequately  the  interstate  pollutant  transport 
described  in  section  176 A  or  section  184,  or 
to  otherwise  comply  with  any  requirement  of 
this  Act,  the  Administrator  shall  require  the 
State  to  revise  the  plan  as  necessary  to 
correct  such  inadequacies.  The  Administrator 
shall  notify  the  State  of  the  inadequacies,  and 
may  establish  reasonable  deadlines  (not  to 
exceed  18  months  after  the  date  of  such 
notice)  for  the  submission  of  such  plan 
revisions. 

By  today's  action,  EPA  is  determining 
that  the  SIPs  for  the  specified 
jurisdictions  are  substantially 
inadequate  to  comply  with  the 
requirements  of  section  110(a)(2)(D)(i)(I) 
because  the  relevant  SIPs  do  not  contain 
adequate  provisions  prohibiting  their 
sources  fmra  emitting  amounts  of  NOx 
emissions  that  contribute  significantly 
to  nonattainment  in  downwrind  areas 
that  remain  subject  to  the  1-hour 
NAAQS.  Based  on  these  determinations, 


"As  discussed  in  the  NPR  and  in  greater  detail 
further  below,  the  basis  for  requiring  a  transport- 
ralated  SIP  revision  for  the  ft-hour  standard  is  the 
rwjuirement  in  section  110(a)(1)  that  States  submit 
SIPs  meeting  the  requiremenu  of  section  110(a)(2) 
within  3  years  (or  an  earlier  date  esUblished  by 
EPA)  of  promulgation  of  a  new  or  revised  NAAQS. 
This  is  discusiad  in  further  detail  below. 


EPA  is  requiring  the  identified  States  to 
submit  SIP  revisions  containing 
adequate  provisions  to  limit  emissions 
to  the  appropriate  amount. 

If  a  State  does  not  submit  the  required 
SIP  provisions  in  response  to  this  SIP 
call.  EPA  will  issue  a  finding  that  the 
State  failed  to  make  a  required  SIP 
submittal  imder  section  179(a).  This 
finding  has  implications  for  sanctions  as 
well  as  for  EPA's  promulgation  of 
Federal  implementation  plans  (FIPs). 
Sanctions  and  FIPs  are  discussed  in 
Section  VI,  SIP  Criteria  and  Emissions 
Rei>orting  Requirements. 

(l)  Commenters'  Arguments 
Concerning  the  Transport  Provisions. 
Commenters  argued  that  EPA  does  not 
have  unilateral  authority  to  issue  a  SIP 
call  under  section  110(k)(5)  to  require 
States  to  remedy  SIPs  that  do  not  meet 
the  requirements  of  section  110(a)(2)(D). 
The  commenters  noted  that  when 
Congress  amended  the  CAA  in  1990. 
Congress  provided  that  the  sole 
authority  for  EPA  and  States  to  address 
interstate  transport  of  pollution  is 
through  transport  commissions.  In 
support,  the  commenters  state  that 
Congress:  (i)  Added  sections  176A  and 
184.  which  authorize  the  establishment 
of  transport  regions  and  the  formation  of 
transport  commissions;  (ii)  revised 
section  110(k)(5)  to  refer  to  those 
transport  provisions;  and  (iii)  revised 
secUon  110(a)(2)(D)(i)  to  require  that  SIP 
provisions  designed  to  eliminate 
interstate  pollutant  transport  be 
consistent  with  other  CAA 
requirements.  According  to  the 
commenters.  these  provisions,  read  as  a 
whole,  mandate  that  if  EPA  believes  that 
a  transport  problem  exists,  EPA's  sole 
recourse  is  to  form  a  transport  region 
under  sections  176A  and/or  184;  EPA 
may  issue  a  SIP  call  to  mandate 
comphance  with  section  110(a)(2)(p)(i) 
only  in  response  to  a  recommendation 
of  the  transport  region.  The  commenters 
also  claim  that  this  scheme  is  sensible 
because  it  provides  a  consensual  forum 
for  States  to  address  interstate  pollution 
rather  than  allowing  unilateral  action  on 
the  part  of  EPA  or  a  State. 

Tne  EPA  disagrees  with  the 
commenters'  conclusion  that  these 
statutory  provisions  make  clear  that 
EPA  cannot  require  a  State  to  address 
interstate  transport  without  first 
establishing  a  transport  commission  and 
in  the  absence  of  a  recommendation 
from  the  transport  commission.  There  is 
no  language  of  limitation  in  sections 
110(a)(2)(D)  or  (k)(5),  or  176A,  or  184. 
Nor  is  there  any  support  in  the 
legislative  history  for  such  a  narrow 
reading  of  the  statute.  Moreover,  under 
the  commenters'  interpretation,  the 
CAA  Amendments  of  1990  have  placed 


greater  constraints  on  States'  and  EPA's 
ability  to  address  the  interstate  transport 
of  pollution.  Such  an  interpretation 
would  be  inconsistent  with  the  overall 
purpose  of  the  CAA  to  ensure  healthful 
air.  Thus.  EPA  believes  that  the 
transport  provisions  were  added  as  an 
additional  tool  to  address  interstate 
transport  but  were  not  intended  to 
preclude  other  methods  of  addressing 
interstate  pollution  than  prior  to  passage 
of  the  amendments. 

Under  the  1990  Amendments. 
Congress  recognized  the  grovdng 
evidence  that  ozone  and  its  precursors 
can  be  transported  over  long  distances 
and  that  the  control  of  transported 
ozone  was  a  key  to  achieving  attainment 
of  the  ozone  standard  across  the  nation 
(Cong.  Rec  S16903  (daily  ed.  Oct.  27. 
1990)  (statement  of  Sen.  Mitchell); 
S16970  (conference  report)  S16986-87 
(statement  of  Sen.  Lieberman)).  Thus,  in 
1990,  Congress  added  a  new  mechanism 
to  address  interstate  transport. 
Specifically.  Congress  enacted  sections 
176A  and  184.  which  provide  a 
mechanism  for  States  to  work  together 
to  address  the  interstate  transport 
problem.  However,  by  their  terms,  these 
sections  simply  provide  authority  for 
EPA  to  designate  transport  regions  and 
establish  transport  commissions.  There 
is  nothing  in  the  language  of  these 
provisions  that  indicates  that  they 
supwsede  the  other  statutory 
mechanisms  for  addressing  interstate 
transport,  or  that  they  now  provide  the 
sole  mechanism  for  resolving  interstate 
pollution  transport. 

Moreover,  although  Congress 
expressly  added  these  two  provisions 
through  the  1990  Amendments. 
Congress  did  not  in  any  way  limit 
secUon  110(a)(2)(D).  which  requires 
States  to  address  interstate  transport  in 
their  SIPs.  The  addition  of  the  language 
providing  that  States'  actions  under 
section  110(a)(2)(D)  be  "consistent  with 
(title  1]  of  the  Act"  cannot  be  read  to 
limit  the  controls  States  may  adopt  to 
meet  section  110(a)(2)(D)  to  those 
recommended  by  a  transport 
commission.'^  After  all.  the  transport 
region  provisions  are  only  two  of  many 
provisions  in  title  I.  Rather,  this 


■'Taken  to  its  logical  concluston.  the 
commenters'  argument  %»ould  mean  that  State*  are 
precluded  from  submitting  a  section  110(a)(2)(D) 
SIP  unless  it  reflects  measures  recommended 
through  the  transport  commission  process.  The  EPA 
does  not  believe  that  Congreea  would  first  esublisb 
a  specific  mandate  (to  submit  a  SIP  to  address 
intantate  transport)  and  then  limit  it  in  such  a 
cryptic  fashion.  If  Congress  intended  section 
110(aX2}(D)  SIPs  to  only  reflect  transpott 
awnmission  recommandatioos.  Coocraa*  could 
have  specifically  referenced  sections  176A  and  184 
in  section  1  lOtaKaXD).  rather  than  generally 
pcovidii^  that  SIPs  be  "consistent"  with  title  I  of 
theCAA. 
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language  concerning  consistency  should 
be  read  as  clarifying  that  any  section 
110(a)(2)(D)  requirement  must  be 
consistent  with  other  provisions  of  title 
I.  Similarly,  this  language  makes 
explicit  that  SIP  revisions  required  in 
accordance  with  the  procedures  of  the 
transf>ort  provisions  would  meet  the 
requirements  of  section  110(a)(2)(D)(i). 

Furthermore,  it  is  significant  that 
Congress  did  not  in  any  sense  bind 
EPA's  ultimate  discretion  to  determine 
whether  State  plans  appropriately 
address  interstate  transport.  Under 
sections  176A  and  184,  the  States  may 
only  make  recommendations  to  EPA. 
Thus,  under  the  transport  provisions,  as 
well  as  the  general  SIP  requirements  of 
section  110(a)(2),  EPA  must  ultimately 
decide  whether  the  SIP  meets  the 
applicable  requirements  of  the  CAA.  If. 
as  the  commenters  contend.  EPA  is 
limited  to  calling  on  States  to  address 
interstate  transport  only  by  strategies 
recommended  by  the  State,  then  EPA 
would  be  precluded  from  ensuring  that 
States  address  interstate  transport.  For 
example,  EPA  could  establish  a 
transport  commission  but  the 
commission  could  fail  to  make 
recommendations  or  make  insufficient 
recommendations.  (Section  176A 
provides  that  transport  commissions 
may  make  recommendations  to  EPA 
only  by  "majority  vote  of  all  members" 
other  than  those  representing  EPA.) 
Such  a  reading  of  the  statute  would  be 
absurd  in  light  of  the  growing 
recognition  at  the  time  of  the  1990 
Amendments  that  transport  is  a  real 
threat  to  the  primary  purpose  of  title  I 
of  the  CAA— attainment  of  the  NAAQS. 

By  the  same  token,  in  amending 
section  110{k)(5)  in  the  1990 
Amendments,  Congress  did  not  add 
anything  that  explicitly  provides  that,  in 
the  case  of  interstate  transport,  section 
110(k)(5)  would  apply  only  when  EPA 
approved  (or  substituted  measures  for)  a 
transport  commission's 
recommendations.  The  reference  in 
section  110(k)(5)  to  the  transport 
provisions  of  sections  176A  and  184 
does  not  preclude  EPA's  use  of  the  SIP 
call  provision  to  call  on  States  to  ensure 
their  SIPs  meet  the  requirements  of 
section  110(a)(2)(D)(i).  Section  110(k)(5) 
also  provides  for  EPA  to  call  on  States 
"to  otherwise  comply  with  requirements 
of  this  Act;"  among  the  requirements  in 
chapter  I  of  the  CAA  is  the  requirement 
in  section  110(a)(2)(D).  The  reference  in 
section  110(k)(5)  to  the  transport 
provisions  simply  makes  explicit  that 
EPA  may  employ  section  110(k)(5)  for 
the  additional  purpose  of  requiring  SIPs 
to  include  the  control  measures  as 
recommended  by  transport  commissions 


and  approved  by  EPA  under  the 
transport  provisions. 

Moreover,  there  is  no  indication  in 
the  legislative  history  of  the  1990 
Amendments  that  Congress  intended 
the  sections  176A  and  184  transport 
provisions  to  supersede  the  section 
1 10(k)(5)  SIP  call  mechanism  for 
ensuring  compliance  with  section 
110(a)(2)(D)(i).  Reading  the  transport 
provisions  to  supersede  the  SIP  call 
mechanism  would  constitute  a 
significant  change  from  the  CAA  as  it 
read  prior  to  the  1990  Amendments. 
Even  if  the  statute  is  ambiguous  as  to 
whether  the  transport  provisions 
supersede  the  SIP  call  mechanism— and 
EPA  believes  the  statute  is  clear  that  the 
transport  provisions  do  not  supersede — 
congressional  silence  would  suggest  that 
Congress  did  not  intend  such  a 
signiflcant  change  (See  generally 
Harrison  v.  PPG  Industries,  Inc.,  446 
U.S.  578,  602,  100  S.Ct.  1889. 1902.  64 
L.Ed. 2d  525  (1980)  (Rehnquist.  J., 
dissenting),  cited  with  approval  in 
Chisom  V.  Roemer,  501  U.S.  380.  396  n. 
23.  Ill  S.Ct.  2354.  2364  n.  23. 115 
L.Ed.2d  348  (1991)). 

Finally,  the  commenter  asserts  that 
EPA's  interpretation  of  the  CAA  to 
allow  a  SEP  call  in  the  absence  of  a 
transport  commission  recommendation 
reads  out  of  the  CAA  the  consensual 
transport  commission  procedures  under 
sections  176A  and  184.  This  is  simply 
not  true.  The  EPA  interprets  the 
transport  commission  process  to  be  one 
tool  to  assess  and  address  interstate 
transport.  In  fact,  the  Northeast  Ozone 
Transport  Commission,  under  section 
184.  has  been  active  since  enactment  of 
the  1990  Amendments.  In  1995.  EPA 
approved  a  recommendation  of  that 
commission  (60  FR  4712  '*).  Transport 
commissions  remain  a  viable  means  for 
dealing  with  interstate  transport. 
Furthermore,  contrary  to  the  general 
implication  of  the  commenter's  remark, 
the  OTAG  process,  though  not  a  formal 
transport  commission,  provided  an 
opportunity  not  only  for  Federal  and 
State  governments  to  assess  jointly  the 
transport  issue,  but  also  involved 
industry,  environmental  groups  and 
others.  The  EPA  based  its  SIP  call  on 
information  developed  through  OTAG. 
as  well  as  additional  analyses  performed 
by  the  Agency  and  information 
submitted  by  a  variety  of  groups  during 


'«ln  Commonwealth  of  Virginia  v.  EPA.  106  F.3d 
1397  (D.C  Cir.  1997).  the  court  vacated  EPA's  SIP 
call  in  response  to  the  Northeast  Ozone  Transport 
Commission's  recommendation  on  the  basis  that  the 
EPA  could  not  require  States  to  adopt  a  speciHc 
control  measure  under  its  section  110(k)(5) 
authority  and  thai,  in  any  event.  EPA  could  not 
require  States  to  adopt  stricter  motor  vehicle 
emission  standards  under  either  section  110(k)(5)  or 
section  184. 


the  comment  period  on  the  proposed 
rule.  Thus,  the  OTAG  process  contained 
consensual  elements. 

(2)  Commenters'  Arguments 
Concerning  the  Virginia  case.  Under  one 
of  the  approaches  described  in  the 
proposed  rule.  EPA  proposed  to 
determine,  for  each  of  various  upwind 
States,  the  aggregate  "amounts"  of  air 
pollutants  (NOx)  that  contribute 
significantly  to  nonattainment.  and  that, 
therefore  must  be  prohibited  by  the 
various  SIPs.  The  NOx  emissions  budget 
for  each  State  is  an  expression  of  the 
amount  of  NOx  emissions  that  would 
remain  after  the  State  prohibits  the 
amount  that  contributes  signiHcantly  to 
downwind  nonattainment.  In  the  final 
rule  issued  today.  EPA  has  continued 
this  approach,  establishing  emissions 
budgets  for  each  of  the  23  jurisdictions 
based  on  required  reductions.  This 
determination  is  an  important  step 
toward  assuring  that  overall  air  quality 
standards  are  met  downwind. 

Commenters  argue  that  even  if  EPA 
has  authority  to  call  on  States  to  address 
interstate  transport.  EPA  does  not  have 
the  authority  under  section  110(a)(2)(D) 
to  mandate  that  upwind  States  limit 
NOx  emissions  to  specified  amounts. 
Rather,  according  to  this  view,  EPA's 
authority  is  limited  to  determining  that 
the  upwind  States'  SIPs  are  inadequate, 
and  generally  requiring  the  upwind 
States  to  submit  SIP  revisions  to  correct 
the  inadequacies.  The  upwind  States 
would  then,  according  to  this  view, 
submit  a  SIP  revision  that  implements 
what  the  upwind  States  determine  to  be 
the  appropriate  amount  of  NOx 
reductions.  If  EPA  believes  that  those    - 
amounts  are  too  small  to  correct  the 
inadequacy,  EPA  could  disapprove  the 
SIP  revisions. 

Proponents  of  this  view  rely  on  the 
recent  decision  in  Virginia  v.  EPA.  108 
F.3d  1397,  1406-10  (D.C.  Cir.  1997) 
[Virginia)  (citing  Train  v.  NRDQ,  in 
which  the  court  vacated  EPA's  SIP  call 
on  the  basis  that  through  it.  EPA  gave 
States  no  choice  but  to  adopt  the 
California  low  emission  vehicle  (LEV) 

Erogram.  The  court  found  that  the 
mguage  in  section  ll0(k)(5)  that 
provides  EPA  with  the  authority  to  call 
on  a  State  to  revise  its  SIP  "as 
necessary"  to  correct  a  substantial 
inadequacy  did  not  change  the 
longstanding  precept  that  States  have 
the  primary  authority  for  determining 
the  mix  of  control  measures  needed  to 
attain  the  NAAQS. 

The  EPA  disagrees  that  the  CAA 
prohibits  EPA  from  establishing  an 
emissions  budget  through  a  SIP  call 
requiring  upwind  States  to  prohibit 
emissions  that  contribute  significantly 
to  downwind  nonattainment.  Section 
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110(a)(2)(D)  is  silent  regarding  whether 
States  or  EPA  are  to  determine  the  level 
of  emission  reductions  necessary  to 
mitigate  signiHcant  contribution.  The 
caselaw  cited  by  the  commenters  only 
provides  that  States  are  primarily 
responsible  for  determining  the  mix  of 
control  measures — not  the  aggregate 
emission  reduction  levels  that  are 
necessary.  Moreover.  Train  v.  NRDC, 
which  underlies  the  Virginia  court's 
decision,  relied  on  section  107(a)  of  the 
CAA,  which  specifies  only  that  each 
State  is  primarily  res(>onsible  for 
determining  a  control  strategy  to  attain 
the  NAAQS  "within  such  State." 

Section  110(a)(2)(D)  does  not  provide 
who — ^EPA  or  the  States — is  to 
determine  the  level  of  emission 
reductions  necessary  to  address 
interstate  transport.  As  quoted  above, 
section  110(a)(2){D)(i)(I)  requires  that 
SIPs  contain  "adequate  provisions 
prohibiting  •   •   *  [sources]  from 
emitting  any  air  pollutant  in  amounts 
which  will  contribute  significantly  to 
nonattainment"  downwind.  Nor  does 
this  provision  indicate  the  criteria  for 
determining  the  "amounts"  of 
pollutants  diat  contribute  significantly 
to  nonattainment  downwind.  Nor  does 
this  provision  indicate  the  process  for 
determining  those  "amounts,"  including 
whether  EPA  or  the  States  should  cany 
out  this  responsibility.  '*  Under  Chevron 
U.S.A.,  Inc.  V.  Natural  Resources 
Defense  Council,  468  U.S.  1227, 105 
S.Ct.  28.  82  L.Ed.2d  921  (1984) 
[Chevron],  because  the  statute  does  not 
answer  these  specific  issues,  EPA  has 
discretion  to  provide  a  reasonable 
interpretation. 

Neither  the  decision  in  Virginia,  nor 
the  body  of  caselaw  upon  which  it 
relies,  addresses  this  issue.  Rather,  these 
cases  address  solely  the  division 
between  the  States  and  EPA  regarding 
the  initial  identification  of  control 
measures  necessary  to  attain  the 
ambient  air  quality  standards.  The  issue 
before  the  court  in  Virginia  was  whether 
EPA  had  offered  States  a  choice  in 
selecting  control  measures  or  instead 
bad  mandated  the  adoption  of  a  specific 
control  measure.  Relying  on  Train  v. 
NRDC,  421  U.S.  60,  95  S.Ct.  1470,  43 
L.Ed.2d  731  1975),  the  Virginia  court 
found  that  under  title  I  of  the  CAA,  EPA 
is  required  to  establish  the  overall  air 
quality  standards,  but  the  States  are* 
primarily  responsible  for  determining 
the  mix  of  control  measures  needed  to 
meet  those  standards  and  the  sources 
that  must  implement  controls,  as  well  as 


the  applicable  level  of  control  for  those 
sources.  The  EPA  must  then  review  the 
State's  determination  only  to  the  extent 
of  assuring  that  the  overall  air  quality 
standards  are  met.  If  EPA  determines 
that  the  SIP's  mix  of  control  measures 
does  not  result  in  achieving  the  overall 
air  quality  standards,  EPA  is  required  to 
disapprove  the  SIP  and  promulgate  a 
FTP,  imd6r  which  EPA  selects  the 
sources  for  emissions  reductions 
[Virginia.  108  F.3d  at  1407-08,  citing 
Train  v.  NRDC,  421  U.S.  60.  95  S.Ct. 
1470.  43  L.Ed.2d  731  (1975);  Union 
Electric  Co.  v.  EPA.  427  U.S.  246.  96 
set.  2518.  49  L.Ed.2d  474  (1976)).  This 
line  of  cases,  which  focuses  on  the 
selection  of  controls,  does  not  address 
whether  EPA  or  the  States — in  the  first 
instance — should  determine  the 
aggregate  amount  of  reductions 
necessary  to  address  interstate  transport. 

Moreover.  NBDC  v.  Train  addresses 
State  plans  for  purposes  of  intrastate 
emissions  planning.  In  determining  that 
States  have  the  primary  authority  for 
determining  the  control  measures 
needed  to  attain  the  standard,  the  court 
relied  on  section  107(a)  of  the  CAA, 
which  provided  (and  still  provides)  that: 

Each  State  shall  have  the  primary 
responsibility  for  assuring  air  quality  within 
the  entire  geographic  area  comprising  such 
State  by  submitting  an  implementation  plan 
which  will  specify  the  manner  in  which 
national  primary  and  secondary  ambient  air 
quality  standards  will  be  achieved  and 
maintained  within  each  air  quality  region  in 
such  State." 

(421  U.S.  at  64,  95  S.Ct  at  1474-75 
(emphasis  added)). 

Thus,  the  underlying  support  for  the 
court's  determination  in  Train  v.  NRDC 
applies  only  where  a  State  is 
determining  the  mix  of  controls  within 
its  boundaries,  not  to  the  broader  task  of 
determining  the  aggregate  emissions 
reductions  needed  in  conjunction  with 
emissions  reductions  bom  a  number  of 
other  States  in  order  to  address  the 
impact  of  transported  pollution  on 
downwind  States.  '* 

Although  the  cases  to  date  have  not 
addressed  directly  whether  it  is  the 
province  of  EPA  or  the  States  to 
determine  the  aggregate  amounts  of 
emissions  to  be  prohibited  (and  hence, 
the  amounts  that  may  remain — i.e..  the 


"The  EPA  is  not  contending  that  the  "as 
necessary"  language  in  section  IKXkXS)  provides 
the  iMsis  for  EPA's  authority  to  identify  the 
emissions  budget  for  upwind  States. 


'•The  court's  decision  in  Train  v.  A/ROC  appears 
to  rely  on  the  plain  language  of  the  statute  in 
holding  that  a  State  is  primarily  responsible  for 
determining  the  mix  of  control  measures  necessary 
to  demonstrate  attairmient  within  that  State's 
borders.  The  court  in  Virginia  appears  to  adopt  this 
"plain  meaning"  interpretation  without  addressing 
that  the  language  in  section  107(a)  applies  only  to 
intrastate  issues.  This  issue  is  not  relevant  in  the 
present  case,  however,  since  Stales  are  free  to 
decide  the  mix  of  control  measures  under  today's 
final  action. 


emissions  budgets),  EPA  believes  it 
reasonable  to  interpret  the  ambiguity  in 
section  110(a)(2)(D)(i)(I)  to  include  this 
determination  among  EPA's 
responsibilities,  particularly  in  the 
current  circumstances.  Determining  the 
overall  level  of  air  pollutants  allowed  to 
be  emitted  in  a  State  is  comparable  to 
determining  overall  standards  of  air 
quality,  which  the  courts  have 
recognized  as  EPA's  responsibility,  and 
is  distinguishable  from  determining  the 
particular  mix  of  controls  among 
individual  sources  to  attain  those 
standards,  which  the  caselaw  identifies 
as  a  State  resfxjnsibility.  In  Train,  a 
State  was  required  to  assure  that  its  owfl 
air  quality  attained  overall  air  quality 
standards  and  to  implement  emissions 
controls  to  do  so.  Under  these 
circumstances,  the  court  clarified  that 
while  the  responsibility  for  determining 
the  overall  air  quality  standards  was 
EPA's.  the  responsibility  for 
determining  the  specific  mix  of  controls 
designed  to  achieve  that  air  quality  was 
the  State's.  By  comparison,  as  stated 
earlier,  a  transport  case,  under  section 
110(a)(2)(D)(i),  does  not  concern  any 
requirement  of  the  upwind  State  to 
assure  that  its  own  air  quality  attains 
overall  air  quality  standards.  Rather,  a 
transport  case  concerns  the  upwind 
State's  requirement  to  assure  that  its 
emissions  are  reduced  to  a  level  that 
will  not  contribute  significantly  to 
nonattainment  downwind.  Determining 
this  overall  level  of  reductions  for  the 
upwind  State  is  analogous  to 
determining  overall  air  quality 
standards,  and,  thus,  should  be  the 
responsibility  of  EPA. 

Once  EPA  determines  the  overall 
level  of  reductions  (by  assigning  the 
aggregate  amoimts  of  emissions  that 
must  be  eliminated  to  meet  the 
requirements  of  section  110(a)(2)(D)).  it 
falls  to  the  State  to  determine  the 
appropriate  mix  of  controls  to  achieve 
those  reductions.  Unlike  the  regulation 
at  issue  in  Virginia,  today's  regulation 
establishing  emission  budgets  for  the 
States  does  not  limit  the  States  to  one 
set  of  emission  controls.  Rather,  the 
States  will  have  significant  discretion  to 
choose  the  appropriate  mix  of  controls 
to  meet  the  emissions  budget.  The  EPA 
has  based  the  aggregate  amounts  to  be 
prohibited  on  the  availability  of  a  subset 
of  cost-efiiective  controls  that  are  among 
the  most  cost  effective  available.  As 
explained  elsewhere  in  this  final  rule 
and  the  NPR.  the  State  may  choose  from 
a  broader  menu  of  cost-effective, 
reasonable  alternatives,  including  some 
(e.g.,  vehicle  inspection  and 
maintenance  programs  and  reformulated 
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gasoline)  that  may  even  be  more 
advantageous  in  light  of  local  concerns. 

The  task  of  determining  the 
reductions  necessary  to  meet  section 
110(a)(2)(D)  involves  allocating  the  use 
of  the  downwind  States'  air  basin.  This 
area  is  a  commons  in  the  sense  that  the 
contributing  State  or  States  have  a 
greater  interest  in  protecting  their  local 
interests  than  in  protecting  an  area  in  a 
downwind  State  over  which  they  do  not 
have  jurisdiction  and  for  which  they  are 
not  politically  accountable.  Thus,  in 
general,  it  is  reasonable  to  assume  that 
EPA  may  be  in  a  better  position  to 
determine  the  appropriate  goal,  or 
budget,  for  the  contributing  States, 
while  leaving  to  the  contributing  States* 
discretion  to  determine  the  mix  of 
controls  to  make  the  necessary 
reductions. 

The  EPA's  decision  to  assign  the 
budgets  in  the  Hnal  rule  is  particularly 
reasonable.  Today's  rulemaking 
involves  almost  half  the  States  in  the 
Nation,  and  although  these  States 
participated  in  OTAC  beginning  more 
than  3  years  ago.  they  still  have  not 
agreed  on  whether  particular  upwind 
States  should  be  treated  as  having 
sources  whose  emissions  contribute 
signiBcantly  to  downwind 
nonattainment.  what  the  aggregate  level 
of  emissions  reductions  should  be,  or 
what  the  State-by-State  reductions 
should  be.  The  sharply  divergent 
positions  taken  by  the  States  in  their 
comments  on  the  NPR  and  SNPR  raise 
doubts  that  those  disagreements  could 
ever  be  resolved  by  consensus.  It  is  most 
efficient — indeed  necessary — for  the 
Federal  government  to  establish  the 
overall  emissions  levels  for  the  various 
States.  This  is  particularly  true  for  an 
interstate  pollution  problem  such  as  the 
one  being  dealt  with  in  this  action 
where  the  downwind  areas  at  issue  are 
affected  by  pollution  coming  from 
several  States  and  the  actions  taken  by 
each  of  the  concerned  States  could  have 
an  effect  on  the  appropriate  action  to  be 
taken  by  another  State.  For  example,  if 
EPA  did  not  specify  the  emissions  to  be 
prohibited  from  each  of  the  various 
States  affecting  New  York  City,  each  of 
those  States  might  claim  it  could  reduce 
its  emissions  less  provided  other  States 
did  more.  Or,  a  State  close  to  New  York 
might  assert  that  it  could  just  as 
effectively  deal  with  its  contribution  to 
New  York  through  additional  VOC, 
rather  than  NOx.  reductions  and  submit 
a  section  110(a)(2)(D)  SIP  based  on  a 
VOC-control  rather  than  NOx-control 
strategy.  These  choices,  however,  even 
assuming  they  were  valid,  necessarily 
relate  to  the  choices  that  would  need  to 
be  made  by  the  other  upwind  States 
(e.g.,  Pennsylvania's  choice  of  a  VOC- 


dominated  110(a)(2)(D)  control  strategy 
to  deal  with  its  contribution  to  New 
York  could  affect  what  Ohio  or  New 
Jersey  would  need  to  do  to  deal  with 
their  own  contributions  by  lowering  the 
overall  level  of  NOx  reductions  being 
obtained  throughout  the  pertinent 
region).  Where  many  States  are  involved 
and  the  choices  of  each  individual  State 
could  affisct  the  choices  and  decisions  of 
the  other  States  the  need  for  initial 
federal  action  is  manifest.  The  EPA's 
action  to  determine  the  amount  of  NOx 
emissions  that  each  of  the  States  must 
prohibit  in  this  widespread  geographic 
{u«a  is  needed  to  enable  the  States  to 
decide  expeditiously  how  to  achieve 
those  reductions  in  an  efBcient  manner 
that  will  not  undermine  the  actions  of 
another  State.  By  notifying  each  State  in 
advance  of  its  reduction  requirements, 
EPA  enables  each  State  to  develop  its 
plan  with  full  knowledge  of  the  amount 
and  kind  of  reductions  that  must  be 
achieved  both  by  itself  and  other 
affected  States.  The  EPA's  action 
provides  the  minimum  framework 
necessary  for  a  multi-state  solution  to  a 
multi-state  problem  while  preserving 
the  maximum  amount  of  state  flexibility 
in  terms  of  the  specific  control  measures 
to  be  adopted  to  achieve  the  needed 
emission  reductions.  The 
reasonableness  of  EPA's  approach  to  the 
interstate  ozone  transport  problem  was 
recently  recognized  by  a  US  Court  of 
Appeals  in  the  context  of  upholding 
EPA's  redesignation  of  the  Cleveland 
ozone  nonattainment  area  to  attainment 
in  light  of  EPA's  approach  to  the 
regional  transport  problem.  In  the 
course  of  doing  so  the  court  rejected  the 
contention  that  a  separate  analysis  of 
the  current  adequacy  of  the  Cleveland 
SIP  under  section  110(a)(2)(D)  was 
required  as  a  prerequisite  to 
redesignation.  The  court,  after 
describing  the  November  7, 1997 
proposed  SIP  call  and  the  path  EPA  was 
on  to  deal  with  this  multi-state  regional 
problem,  upheld  EPA's  redesignation 
and  stated  that  "[wje  find  that  the  EPA's 
approach  to  the  regional  transport 
problem  is  reasonable  and  not  arbitrary 
or  capricious."  Southwestern 
Pennsylvania  Gmwth  Alliance  v. 
Bmwner.  144  F.3d  984,  990  (6th  Cir. 
1998). 

As  noted  above,  commenters  have 
argued  that  if  EPA  determines  to  issue 
any  SIP  call,  the  SIP  call  must  be  more 
general  (i.e.,  one  that  simply  requires 
revised  SIPs  from  upwind  areas)  and  not 
specify  the  amounts  of  NOx  emissions 
that  those  areas  must  prohibit.  However, 
if  EPA  issued  a  general  SIP  call  and  an 
upwind  State  responded  by  submitting 
an  inadequate  SIP  revision,  EPA  would 


disapprove  that  SIP,  and  in  the 
disapproval  rulemaking.  EPA  would  be 
obliged  to  justify  why  the  submitted  SIP 
was  unacceptable.  Without  determining 
an  acceptable  level  of  NOx  reductions, 
the  upwind  State  would  not  have 
guidance  as  to  what  is  an  acceptable 
submission.  The  EPA's  determination, 
as  part  of  the  issuance  of  the  SIP  call, 
of  the  amounts  of  NOx  emissions  the 
SIPs  must  prohibit  obviously  provides 
for  more  efficient  and  smooth-running 
administrative  processes  at  both  the 
State  and  Federal  levels.  For  the  same 
reasons  that  EPA  believes  it  is 
appropriate  for  the  Agency  to  establish 
the  emissions  budgets  under  the 
authority  of  section  110(a)(2)(D)  and 
(k)(5).  EPA  believes  that  it  is  necessary 
to  do  so  through  a  rule  under  the 
general  rulemaking  authority  of  section 
301(a).  Setting  such  a  rule  is  necessary, 
as  a  practical  matter,  for  the 
Administrator's  effective 
implementation  of  section  110(a)(2)(D). 
SeeNRDCv.  EPA.  22  F.3d  1125, 1146- 
48.  Without  such  a  rule  the  States  could 
be  expected  to  submit  SIPs  reflecting 
their  conflicting  interests,  which  could 
result  in  up  to  23  separate  SIP 
disapproval  rulemakings  in  which  EPA 
would  need  to  define  the  requirements 
that  each  of  those  States  would  need  to 
meet  in  their  later,  corrective  SIPs.  That 
in  turn  would  trigger  a  new  roimd  of  SIP 
rulemakings  to  judge  those  corrective 
SIPs.  The  delay  attendant  to  that  process 
would  thwart  timely  attainment  of  the 
ozone  standards. 

2.  Authority  and  Process  for  Requiring 
SIP  Submissions  under  the  8-Hour 
Ozone  NAAQS 

a.  Authority  for  Requiring  SIP 
Submissions  under  the  8-Hour  NAAQS. 
(1)  SIP  Submissions  Under  CAA  Section 
110(a)(1).  In  the  NPR  and  SNPR,  EPA 
proposed  to  require  the  23  upwind 
jurisdictions  to  submit  SIP  revisions  to 
reduce  emissions  that  exacerbate  ozone 
problems  in  downwind  States  under  the 
8-bour  ozone  NAAQS,  as  well  as  the  1- 
hour  NAAQS.  The  EPA  recognized  that 
under  the  8-hour  NAAQS,  areas  have 
not  yet  been  designated  as  attainment, 
nonattainment.  or  unclassifiable.  and 
are  not  yet  required  to  have  SIPs  in 
place.  Even  so,  EPA  proposed  that 
upwind  areas  be  required  to  submit  SIPs 
meeting  the  requirements  of  section 
110(a)(2)(D)(i)(I)  with  respect  to  the  8- 
hour  NAAQS. 

In  today's  action,  EPA  is  confirming 
its  view  that  it  has  authority  under  the 
8-hour  NAAQS  to  require  SIP  submittals 
under  section  110(a)(2)(D)(i)(I)  to  reduce 
NOx  emissions  by  the  prescribed 
amounts.  Section  110(a)(1)  provides,  in 
relevant  part — 


Each  State  shall  •  •  •  adopt  and  submit  to 
the  Administrator,  within  3  years  (or  such 
shorter  period  as  the  Administrator  may 
prescribe)  after  the  promulgation  of  a 
national  primary  ambient  air  quality  standard 
(or  any  revision  thereof)  *  *  •  a  plan  which 
provides  for  implementation,  maintenance, 
and  enforcement  of  such  primary  standard  in 
each  (area)  within  such  State. 

Section  110(a)(2)  provides,  in  relevant 

part — 

Each  implementation  plan  submitted  by  a 
State  under  this  Act  shall  be  adopted  by  Uie 
State  after  reasonable  notice  and  public 
hearing.  Each  such  plan  shall  [meet  certain 
requirements,  including  those  found  in 
section  110(a)(2)(D)l. 

The  provisions  of  section  110(a)(1) 
and  (a)(2)  apply  by  their  terms  to  all 
areas,  regardless  of  whether  they  have 
been  designated  as  attaiiunent, 
nonattainment,  or  unclassifiable  under 
section  107.  The  plain  meaning  of  these 
provisions,  read  together,  is  that  SIP 
revisions  are  required  under  the  revised 
NAAQS  within  3  years  of  the  date  of 
revision,  or  earlier  if  EPA  so  requires, 
and  that  thc^e  SIP  revisions  must  meet 
the  requirements  of  section  110(a)(2), 
including  subparagraph  (D). 

That  the  SIP  submission  requirements 
of  section  110(a)(1)  are  triggered  by  the 
promulgation  of  a  new  or  revised 
NAAQS  is  made  even  clearer  by 
comparing  section  172(b).  whidi  applies 
by  its  terms  only  to  areas  that  have  been 
designated  nonattainment  under  section 
107.  Section  172(b)  provides,  in  relevant 
part — 

At  the  time  the  Administrator  promulgates 
the  designation  of  any  area  as  nonattainment 
with  respect  to  a  (NAAQS)  under  section 
107(d)*  •  *.  the  Administrator  shall 
establish  a  schedule  according  to  which  the 
State  containing  such  area  shall  submit  a 
plan  or  plan  revision  •  •  •  meeting  the 
applicable  requirements  of  subsection  (c)  of 
this  section  and  section  nO(aM2)  "  *  *  Such 
schedule  shall  at  a  minimum,  include  a  date 
or  dates,  extending  no  later  than  3  years  from 
the  date  of  the  nonattainment  designation,  for 
the  submission  of  a  plan  or  plan  revision 
*  *  *  meeting  the  applicable  requirements  of 
sul>section  (c)  of  this  section  and  section 
110(aK2)*  •  • 

Section  172(b)  establishes  the 
schedule  for  submissions  due  with 
respect  to  nonattaiiunent  areas  under 
sections  172(c)  and  110(aH2).  The 
section  172(c)  requirements  apply  only 
with  respect  to  areas  designated 
nonattaiiunent.'^ 


•'  A*  quoted  abov«,  section  172(b)  nhn  to 
"appUcabU  nquiramanu  of  *  *  *  Mction 
110(aX2)."  This  rahranca  appMrs.to  tneui  those 
raquireimnu  of  section  1 10(a)(2)  that  eithar  (i) 
relate  to  all  SIP  submissions,  such  as  the 
requirement  for  reasonable  notice  and  public 
hewing  in  the  language  at  the  baginnii^  of  section 
110(aM2):  or  (ii)  relate  particularly  to  SIP 
submissions  required  for  nonattainment  areas,  but 
that  have  not  yet  been  submitted  by  the  State. 


In  the  NPR.  EPA  proposed  that 
section  110(a)(1)  mandates  SIP 
submissions  meeting  the  requirements 
of  section  110(a)(2)(D)  and  provides  full 
authority  for  EPA  to  establish  a 
submission  date  within  3  years  of  the 
July  18,  1997  8-hour  ozone  NAAQS 
promulgation  date  (62  PR  38856 
(NAAQS  rulemaking):  62  FR  60325 
(NOx  SIP  call  NPR)).  The  EPA  ftirther 
asserted  in  the  NPR  that  EPA  has  the 
authority  to  establish  different  submittal 
schedules  for  different  parts  of  the 
section  110(a)(1)  SIP  revision,  and  that 
EPA  may  require  the  section 
110ia)(2)P)  submittal  first  so  that 
upwind  reductions  may  be  secured  at  an 
earlier  stage  in  the  regional  SIP  plaiming 
process  (62  PR  60325).  Subsections  (ii) 
and  (iii)  of  this  section  further 
elaborates  on  the  reasoning  underlying 
EPA's  decision  to  retain  its  proposal  to 
require  SIP  submissions  under  section 
110(a)(2)(D)  for  the  8-hour  standard. 

(2)  Commenters  and  the  Definition  of 
'  'Nonattainment. ' '  Commenters 
challenged  several  aspects  of  EPA's 
proposal  to  evaluate  the  contribution  of 
upwind  areas  under  the  8-hour  NAAQS. 
Commenters  asserted  that  section 
110(a)(2)(D)(i)  applies  to  constrain 
emissions  from  upwind  sources  only 
with  respect  to  downwind  areas  that  are 
designated  nonattainment.  According  to 
these  commenters,  until  EPA  designates 
.  areas  nonattainment  under  the  8-hour 
NAAQS,  EPA  has  no  authority  to 
require  SIP  submissions,  under  section 
110(a)(1),  from  upwind  areas  with 
respect  to  the  8-hoiu'  NAAQS.  One 
commenter  pointed  out  that  the  new 
source  review  requirements  and  ozone 
nonattainment  requirements  enacted  in 
the  1990  Amendments  apply  only  to 
areas  designated  nonattainment. 

The  EPA  disagrees  with  this 
comment.  Section  110(a)(2)(D)(i)(I) 
provides  that  a  SIP  must  prohibit 
emissions  that  "contribute  significantly 
to  nonattainment  in  •  *  *  any  other 
State."  "  The  provision  does  not,  by  its 
terms,  indicate  that  this  downwind 
"nonattainment"  must  already  have 
been  designated  imder  section  107  as  a 
nonattainment  "area."  If  the  provision 
were  to  employ  the  term  "area"  in 
conjimction  with  the  term 
"nonattainment,"  then  it  would  have  to 
be  interpreted  to  apply  only  to  areas 
designated  nonattaiiunent.  Other 
provisions  of  the  CAA  do  employ  the 
term  "area"  in  conjimction  with 
"nonattaiiunent."  and  these  provisions 
clearly  refer  to  areas  designated 
nonattainment  (e.g.,  sections 


■•Section  110(aM2)(D)(!XI)  further  provides  that  a 
SIP  must  prohibit  emissions  that  "  interfere  with 
maintenance  by  *  *  *  any  other  State." 


107(d)(l)(A)(i),  181(b)(2)(A). 
211(k)(10)(D)).  Similarly,  the  provisions 
to  which  the  commenter  appeared  to 
refer— section  172(b)/172(c)(5)  (new 
sourt»  review)  and  section  181(a)(l)/182 
(classified  ozone  nonattainment  area 
requirements) — by  their  terms  apply  to 
a  nonattainment  "area."  In  contrast, 
section  110(a)(2)(D)  refers  to  only 
"nonattainment."  not  to  a 
nonattainment  "area." 

By  the  same  token,  section  176A(a) 
authorizes  EPA  to  establish  a  transpnirt 
region  whenever  "the  Administrator  has 
reason  to  believe  that  the  interstate 
transport  of  air  pollutants  from  one  or 
more  States  contributes  significanUy  to 
a  violation  of  a  [NAAQS]  in  one  or  more 
other  States."  This  reference  to  "a 
violation  of  a  [NAAQSj"  makes  clear 
that  EPA  is  authorized  to  form  a  • 
transp>ort  region  when  an  upwind  State 
contributes  significantly  to  a  downwind 
area  with  nonattainment  air  quality, 
regardless  of  whether  the  downwind 
area  is  designated  nonattainment.  The 
EPA  believes  that  section  110(a)(2)(D) 
should  be  read  the  same  way  in  light  of 
the  parallels  between  section 
110(a)(2)(D)  and  section  176A(a).  BoUi 
provisions  address  transport  and  both 
are  triggered  when  emissions  frvm  an 
upwind  area  "contribute  significantly" 
downwind.  It  seems  reasonable  to  apply 
a  consistent  approach  to  the  type  of 
affected  downwind  area,  which  would 
mean  interpreting  the  term 
"nonattainment"  in  section  110(a)(2)(D) 
as  synonymous  with  the  phrase  "a 
violation  of  a  [NAAQSj"  in  section 
176A(a).  The  CAA  contains  other 
provisions,  as  well,  that  refer  to  the 
factual,  air  quality  status  of  a  particular 
area  as  opposed  to  its  designation  status. 
These  provisions  include,  among  others, 
(i)  sections  172(c)(2)  and  171(1),  the 
reasonable  further  progress  requirement, 
which  requires  nonattainment  SIPs  to 
provide  for  "such  annual  incremental 
reductions  in  emissions  •  •  *  as  •  *  * 
may  *  *  *  be  required  •  *  '  for  the 
purpose  of  ensiuing  attaiiunent  of  the 
(NAAQS]"  (emphasis  added):  and  (ii) 
section  182(c)(2),  the  attainment 
demonstration  requimnent,  which 
mandates  a  "demonstration  that  the 
(SIP)  •   •   •  will  provide  for  attainmoit 
of  the  [NAAQS]"  (emphasis  added).  The 
emphcisized  terms  clearly  refv  to  air 
quality  status.  In  a  series  of  notices  in 
the  Federal  Regialer,  EPA  relied  on 
these  references  to  air  qtiality  status  in 
determining  that  areas  seeking  to 
redesignate  from  nonattainment  to 
attainment  did  not  need  to  complete 
ROP  SIPs  or  attaiiunent 
demonstrations— even  though  those 
reqtiiiements  generally  applied  to  areas 
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designated  nonattainment — as  long  as 
the  air  quality  for  those  redesignating 
areas  was,  in  fact,  in  attainment.  See 
"State  Implementation  Plans;  General 
Preamble  for  the  Implementation  of 
Title  I  of  the  Clean  Air  Act  Amendments 
of  1990:  Proposed  Rule,"  57  FR 13498. 
13564  (April  16.  1992):  "Determination 
of  Attainment  of  Ozone  Standard  for 
Salt  Lake  and  Davis  Counties,  Utah,  and 
Determination  Regarding  Applicability 
of  Certain  Reasonable  Further  Progress 
and  Attainment  E)emonstration 
Requirements:  Direct  Final  Rule,"  60  FR 
30189,  30190  (June  8, 1995):  and 
"Determination  of  Attainment  of  Ozone 
Standard  for  Salt  Lake  and  Davis 
Counties,  Utah,  and  Determination 
Regarding  Applicability  of  Certain 
Reasonable  Further  Progress  and 
Attainment  Demonstration 
Requirements:  Final  Rule."  60  FR 
36723.  36724  (July  18.  1995).  The  EPA's 
interpretation  was  upheld  by  the  Court 
of  Appeals  for  the  10th  Circuit,  in  Sierra 
Club  V.  EPA.  99  F.3d  1551, 1557  (10th 
Cir.  1996). 

Accordingly,  EPA  beUeves  it  clear 
that  the  reference  in  section 
110(a)(2)(D)(i)(I)  to  "nonattainment" 
refers  to  air  quality,  not  designation 
status.  The  EPA  believes  this  matter  is 
clearly  resolved  by  reference  to  the 
terms  of  the  provision  itself,  so  that 
under  the  first  step  of  the  Chevron 
analysis,  no  further  inquiry  is  needed. 
If,  however,  it  were  concluded  that  the 
provision  is  ambiguous  on  this  point, 
then  EPA  believes  that,  under  the 
second  step  in  the  Chevron  analysis, 
EPA  should  be  given  deference  for  any 
reasonable  interpretation.  Interpreting 
"nonattainment"  to  refer  to  air  quality  is 
reasonable  for  the  reasons  described 
above." 

The  structure  of  the  schedules  for 
requiring  SIP  submissions  and 
designating  areas  nonattainment 
provides  support  for  EPA's 
interpretation.  As  noted  above,  section 
110(a)(1)  requires  States  to  submit  SIPs 
covering  all  their  areas — regardless  of 
whether  designated,  or  how 
designated —  within  3  years  of  a 
NAAQS  revision  and  requires  that  those 
SIPs  include  provisions  meeting  the 
requirements  of  section  110(a)(2)(D).K 
When  a  new  or  revised  NAAQS  is 
promulgated,  section  107(d)(1) 


■«SimiUrly.  EPA  believe*  that  the  tenn 
"maintenance"  in  another  clause  of  section 
I10(aK2)(DKiMI)  refers  to  air  quality  status  as  well. 
Thia  clauae  includes  only  the  term  "maintenance," 
and  doe*  OM  include  the  term  "area." 

"See  "Re-issue  of  the  Early  Planning  Guidance 
for  (ha  Revised  Ozone  and  Particulate  Matter  (PM) 
National  Ambient  Air  Quality  Standards 
(NAAQS)."  memorandum  from  Sally  L  Shaver, 
dated  June  16, 1996. 


authorizes  a  process  of  up  to  3  years  for 
designations.  States  must  recommend 
designations  within  one  year  of 
promulgation  of  a  new  or  revised 
NAAQS  and  EPA  must  designate  areas 
within  2  years  of  promulgation;  EPA 
may  take  up  to  3  years  to  designate  areas 
if  insufBcient  information  prevents 
designations  within  2  years.  In  the  case 
of  the  8-hour  ozone  NAAQS,  Congress 
provided  specific  legislation  for 
designations  (Pub.  L.  105-178  §6103). 
Under  this  new  legislation.  States  are 
provided  2  years  to  make 
recommendations  and  EPA  must 
designate  areas  within  1  year  of  the  time 
State  recommendations  are  due. 
Because  of  this  legislation,  designations 
must  occur  3  years  following 
promulgation  of  the  NAAQS  (July  2000). 
The  EPA  believes  that  it  is  not  sensible 
to  interpret  the  term  "nonattainment"  in 
section  110(a)(2)(D)(i)(I)  to  refer  to 
nonattairunent  designations  because 
those  designations  may  not  be  made 
until  3  years  after  the  promulgation  of 
a  new  or  revised  NAAQS,  and  the 
section  110(a)(2)(D)  submittals  aie  due 
within  3  years. 

Further,  interpreting  the  reference  to 
"nonattainment"  as  a  reference  to  air 
quality,  and  not  designation,  is 
consistent  with  the  air  quality  goals  of 
section  110(a)(2)(D)  and  the  CAA  as  a 
whole.  In  the  present  case,  it  is  clear 
from  air  quality  monitoring  and 
modeling  that  large  areas  of  the  eastern 
part  of  the  United  States  are  in  violation 
of  the  8-hour  NAAQS,  and  it  is  also 
clear  from  air  quality  modeling  studies 
that  NOx  emissions  from  sources  in 
upwind  States  contribute  to  those  air 
quality  violations.  The  EPA  currently 
has  available  all  the  information  that  it 
needs  to  determine  whether  upwind 
States.should  be  required  to  revise  their 
SIPs  to  implement  appropriate 
reductions  in  NOx  emissions.  The 
designation  process  will  clarify  the 
precise  boundaries  of  the  downwind 
areas,  but  because  ozone  is  a  regional 
phenomenon,  information  as  to  the 
precise  boundaries  of  the  downwind 
areas  is  not  necessary  to  implement  the 
requirements  of  section  110(a)(2)(D)(i). 
As  a  result,  no  air  quality  purpose  will 
be  served  by  waiting  until  the 
downwind  areas  are  designated 
nonattainment. 

On  the  contrary,  taking  action  now  is 
necessary  to  protect  public  health.  As 
described  in  Section  I.G.,  the  regional 
NOx  reductions  required  under  today's 
action  will  allow  numerous  areas 
currently  in  violation  of  the  8-hour 
NAAQS  to  attain  that  standard.  For  the 
millions  of  people  living  in  those  areas, 
today's  action  will  advance  the  date  by 
which  these  areas  will  meet  the  revised 


ozone  standard.  Taking  action  now  is 
particularly  important  because  one  of 
the  sub-population  groups  at  higher  risk 
to  ozone  health  effects  is  children  who 
are  active  and  spend  more  time 
outdoors  during  the  summer  months 
>.when  ozone  levels  are  elevated. 

(3)  EPA 's  Authority  to  Require  Section 
1 10(a)(2)(D)  Submissions  in  Accordance 
with  section  110(a)(1).  Commenters 
argue  that  sections  110(a)(1),  (a)(2),  and 
172(b)  should  be  read  so  that  only 
requirements  under  section  110(a)(2) 
that  are  unrelated  to  nonattainment  are 
due  under  the  section  110(a)(1) 
timetable.  These  commenters  contend 
that  requirements  under  section 
110(a)(2)  that  are  related  to 
nonattainment — including  section 
110(a)(2)(D) — are  due  under  the  section 
172(b)  timetable,  that  is,  within  3  years 
of  the  designation  of  areas  as 
nonattainment.  In  support,  these 
commenters  rely  on  language  in  section 
110(a)(1)  indicating  that  the 
submissions  are  for  plans  for  air  quality 
regions  "within  such  State."  Finally, 
certain  commenters  cite  as  fiulher 
support  for  their  position  the  definition 
of  the  term  "nonattainment"  as  found  in 
section  107(d)(1)(A),  claiming  that  the 
definition  includes  interstate  transport 
areas. 

As  noted  above,  section  110(a)(1) 
provides  that  States  must  submit  SIP 
revisions  providing  "for  the 
implementation,  maintenance  and 
enforcement"  of  the  NAAQS  in  each 
area  of  the  State  within  3  years  (or  a 
shorter  time  prescribed  by  the 
Administrator)  following  promulgation 
of  a  new  or  revised  NAAQS.  Section 
110(a)(2)  then  sets  forth  the  applicable 
elements  of  a  SIP.  These  provisions 
apply  to  all  areas  within  the  State, 
regardless  of  designation.  Section  172(b) 
establishes  a  SIP  submission  schedule 
for  nonattainment  areas.  It  provides  that 
at  the  time  EPA  designates  areas  as 
nonattainment,  EPA  shall  establish  a 
SIP  submission  schedule  for  the 
submission  of  a  SIP  meeting  the 
requirements  of  section  172(c). 

While  EPA  agrees  that  there  is  overlap 
between  the  submission  requirements 
under  sections  110(a)(l)-{2)  and  172(c). 
EPA  believes  that  the  plain  language  of 
section  110(a)(l)-{2)  authorizes  EPA  to 
require  the  section  110(a)(2)(D)  SIPs  on 
the  schedule  described  today,  and  that 
there  is  nothing  to  the  contrary  in 
section  172.  Sections  110(a)(2)  and  172 
contain  cross-references  to  each  other." 


"  Section  110(aX2)(D)  ptoridas  that  areas 
designated  nonattaiimMnt  must  submit  SIPs  in 
accordance  with  "part  D"  (which  includes  section 
172).  Section  172(b)  raauires  EPA  to  establish  a 
schedule  for  designated  nonattainment  areas  to^ 
maat  the  requirements  of  sections  172(c)  and 
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These  cross-references  indicate  that 
under  certain  circumstances,  the  section 
110(a)(2)(D)  submittal  may  be  required 
under  section  110(a)(1);  and  under  other 
circumstances,  the  section  110(a)(2)(D) 
submittal  may  be  required  under  section 
172(b).  These  cross-references  are 
particularly  relevant  with  respect  to 
nonattainment  areas,  which  are  subject 
to  both  sections  110(a)  (1)  and  (2)  and 
172.  In  the  current  situation,  EPA 
believes  that  it  is  appropriate  to  require 
the  submissions  to  meet  section 
110{a)(2)(D)  in  accordance  with  the 
schedule  in  section  110(a)(1)  rather  than 
under  the  schedule  for  nonattainment 
areas  in  section  172(b)." 

The  EPA  has  provided  that,  for  the 
revised  ozone  and  particulate  matter 
NAAQS,  States  must  assess  their  section 
110  SIPs  by  )uly  18,  2000  to  ensure  that 
they  adequately  provide  for 
implementing  the  revised  standards.  See 
Re-issue  of  the  Early  Planning  Guidance 
for  the  Revised  Ozone  and  Particulate 
Matter  (PM)  National  Ambient  Air 
Quality  Standards  (NAAQS), 
memorandum  from  Sally  L.  Shaver, 
dated  June  16,  1998.  The  EPA 
recognized  that  the  section  110  SIP 
should  generally  be  sufficient  to  address 
the  revised  NAAQS.  However,  the 
Agency  noted  three  areas  that  the  States 
particularly  needed  to  assess,  including 
whether  the  SIP  adequately  addressed 
section  110(a)(2)(D).  The  EPA  also 
provided  that  the  States  should  submit 
revisions  to  address  section  110(a)(2)(D) 
on  the  timeframe  established  by  the 
final  NOx  SIP  call,  when  issued.  The 
submittal  date  that  EPA  has  specified  in 
th?  final  NOx  SIP  call  rule  is  consistent 
with  both  the  Early  Planning  Guidance 
and  with  section  110(a)(1)  and  (2)  of  the 
CAA. 

The  EPA  acknowledges  that  it  has  not 
historically  required  an  affirmative 
submission  under  section  110(a)(2)(D). 
applicable  to  specific  sources  of 
emissions,  in  response  to  the 
promulgation  of  a  new  or  revised 
NAAQS.  In  part,  this  is  because 
sufficient  technical  information  was  not 
available  to  determine  which  sources 
"contribute  significantly"  to 
nonattainment  in  a  downwind  area.  In 
the  absence  of  such  a  determination. 
States  were  imable  to  regulate  sources 
under  this  provision  in  any  meaningful 


110(aH2):  section  172(cX7)  requires  that 
nonanainment  SIPs  shall  meet  the  requirements  of 
section  110(a)(2). 

"In  other  situations.  EPA  has  indicated  that 
certain  elements  of  section  110(a)(2)  would  be 
better  addressed  in  accordance  with  the  timeframe 
esUblished  in  section  172.  See  e.g..  60  FR  12492. 
1250S  (March  7,  1995)  Proposed  Requirements  for 
Implementation  Plans  and  Ambient  Air  Quality 
Surveillance  for  Sulfur  Oxides  (Sulfur  Dioxide) 
National  Ambient  Air  Quality  Standard. 


way.  However,  based  on  the  many 
analyses  performed  over  the  last  several 
years.  EPA  believes  that  there  is  now 
affirmative  information  regarding 
significant  contribution  to  ozone 
violations  in  the  eastern  portion  of  the 
coimtry;  in  light  of  that  evidence,  it 
would  not  be  appropriate  to  defer  action 
under  section  110(a)(2)(D)  until  a  later 
time. 

Moreover,  as  noted  above,  the  section 
172(c)  SIP  submissions  apply  only  to 
areas  designated  nonattainment. 
Specifically,  section  172(b)  provides 
that  "[alt  the  time"  EPA  designates  an 
area  as  nonattainment,  EPA  shall  set  a 
schedule  "according  to  which  the  State 
containing  such  area  shall  submit"  SIPs. 
Section  171(2)  provides  further 
clarification  by  providing  that  for 
purposes  of  part  D  of  title  I  of  the  CAA 
(CAA  sections  171-193)  "[tlhe  term 
'nonattainment  area'  means,  for  any  air 
pollutant,  an  area  which  is  designated 
'nonattainment'  with  respect  to  that 
pollutant  within  the  nieaning  of  section 
107(d)."  By  its  terms  then,  section  172 
does  not  apply  to  areas  designated 
attainment  or  unclassifiable  (even  if 
such  areas  are  not  attaining  the 
standard)  or  for  areas  not  yet  designated. 
Thus,  section  110(a)(1)  provides  the 
only  submission  schedule  for  areas  not 
designated  nonattainment.  For  those 
areas,  the  commenters'  argument  that 
section  172(b)  should  estabUsh  the 
timetable  for  section  110(a)(2)(D)(i)  SIPs 
clearly  fails.  Since  certain  portions  of 
the  23  jurisdictions  covered  by  this  rule 
likely  will  not  be  designated 
nonattainment  for  the  8-hour  standard, 
EPA  believes  that  the  section  110(a)(1) 
schedule  is  the  only  schedule  (and  thus 
is  the  reasonable  schedule)  to  follow  for 
purposes  of  the  SIP  call. 

Furthermore,  contrary  to  the 
commenters'  assertions,  the  definition 
of  nonattainment  does  not  broadly 
include  areas  that  contribute  to 
nonattainment  in  a  downwind  State. 
The  definition  of  nonattainment 
includes  areas  that  have  monitored 
violations  of  the  standard  and  areas  that 
"contribute  to  ambient  air  quality  in  a 
nearby  area"  that  is  violating  the 
standard  (section  107(d)(l)(A)(i) 
(emphasis  added)).  Thus,  only  "nearby" 
areas  that  contribute  to  violations  of  a 
standard  will  be  included  in  the 
nonattainment  designation:  areas 
contributing  to  longer-range  transport 
will  not  be  designated  nonattainment 
based  solely  on  that  longer-range 
transport.  Therefore,  they  will  not  be 
subject  to  section  172(c)  requirements 
and  timing. 

The  commenters  argue  that  EPA's 
position  that  section  110(a)(1)  governs 
the  section  110(a)(2)(D)  SIP  submittal 


schedule  leads  to  the  absurd  result  that 
upwind  areas  will  be  required  to  submit 
SIPs  dealing  with  their  contribution  to 
a  nonattainment  problem  downwind 
before  the  downwind  area  will  be 
required  to  submit  SIPs  under  section 
172(b).  The  commenters  explain  that 
section  110(a)(2)  requires  SIP  submittals 
on  a  faster  timetable  (within  3  years 
from  the  date  of  promulgation  or 
revision  of  a  NAAQS)  than  section 
172(b)  (within  3  years  fit>m  the  date  of 
designation  as  nonattainment).  The 
commenters  also  contend  that  section 
107  provides  that  States  have  the 
primary  responsibility  for  ensuring 
attainment  within  their  boundaries: 
only  after  a  State  implements  all 
statutorily  required  and  necessary 
measures  can  it  pursue  reductions  in 
other  areas  through  a  SIP  call  or  section 
126.  The  commenters  contend  that  the 
SIP  call  is  contrary  to  the  plain  language 
of  section  107  and  congressional  intent 
because  it  would  require  upwind  areas 
to  implement  controls  before  the 
downwind  area  has  implemented  all 
statutorily  required  or  necessary 
controls. 

While  it  is  true  that  plans  to  meet  the 
emissions  budget  for  the  SIP  call  will  be 
due  prior  to  nonattainment  designations 
and  attainment  plans  for  areas 
designated  nonattainment  for  the  8-hour 
standard,  EPA  does  not  consider  this 
result  to  be  absurd  in  the  present  case. 

The  CAA.  at  least  since  its 
amendment  in  1970,  has  required  States 
to  regulate  ozone.  For  more  than  the 
past  25  years.  States  have  focused  on  the 
adoption  and  implementation  of  local 
controls  for  the  purp>ose  of  bringing 
nonattainment  areas  into  attainment. 
Thus,  historically,  the  downwind 
nonattainment  areas  have  borne  the 
brunt  of  the  control  obligations  through 
the  implementation  of  local  controls.  In 
comparison,  areas  in  attainment  of  the 
NAAQS.  but  upwind  of  nonattainment 
areas,  have  not  been  required  to 
implement  controls  designed  to 
ameliorate  the  air  quality  problems 
experienced  by  their  downwind 
neighbors. 

Since  the  CAA  Amendment  of  1977. 
designated  nonattainment  areas  have 
been  subject  to  specific  local  control 
obligations,  such  as  vehicle  I/M  and,  for 
stationary  sources,  the  requirement  to 
implement  RACT.  The  CAA 
Amendments  of  1990  tightened  these 
control  obligations  for  many  areas. 
Moderate,  serious,  severe  and  extreme 
areas  were  required  to  reduce  emissions 
by  15  percent  between  1990  and  1996. 
In  addition,  each  serious,  severe  and 
extreme  area  is  required  to  achieve  9 
percent  reductions  over  the  succeeding 
3  year  periods  imtil  the  area  attains  the 
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standard.  Additional  requirements,  such 
as  the  use  of  RFC  and  the  use  of  vapor 
recovery  devices  on  gasoline  pumps,  are 
also  required  for  certain  areas  (see 
generally,  CAA  section  182  and,  e.g., 
section  211(k)).  Thus,  downwind  areas 
with  nonattainment  problems  under  the 
1-hour  NAAQS  are  under  current 
obligations  to  submit  SIP  revisions 
containing  local  control  measures  for 
that  standard.  For  these  areas,  local 
reductions  needed  to  meet  the  1-hour 
standard  are  already  occurring  and  will 
be  achieved  prior  to  or  on  the  same 
schedule  as  reductions  States  may 
require  in  response  to  the  SIP  call. 

Furthermore,  in  many  of  the 
downwind  areas.  States  have  been 
taking  action  to  reduce  ozone  levels  for 
many  years  in  order  to  meet  the  1-hour 
ozone  NAAQS.  Although  the  fact  that 
the  8-hour  ozone  NAAQS  is  a  new  form 
of  the  ozone  standard,  however,  should 
not  obscure  the  fact  that  the  downwind 
States  have  been  making  efforts  to 
reduce  ozone  levels  for  decades.  The 
EPA  believes  that  the  history  of 
implementation  by  downwind  areas  of 
ozone  pollution  controls  further 
mitigates  the  commenters'  argument 
that  it  is  absurd  to  require  upwind  areas 
to  implement  controls  in  advance  of 
downwind  attainment  demonstrations 
under  the  8-hour  NAAQS." 

Moreover,  virtually  all  of  the 
downwind  States  affected  by  today's 
rulemaking,  due  to  8-hour  ozone 
nonattainment  or  maintenance 
problems,  are  themselves  upwind 
contributors  to  problems  further 
downwind,  and.  thus,  are  subject  to  the 
same  requirements  as  the  States  further 
upwind.^*  The  reductions  these 
downwind  States  must  implement  due 
to  their  additional  role  as  upwind  States 
will  help  reduce  their  own  8-hour  ozone 
problems  on  the  same  schedule  as 
emissions  reductions  for  the  upwind 
States.  Accordingly,  for  the  most  part, 
this  rulemaking  does  not  require 


"Although  lh«  SIP  call  will  provid*  a  benafit  to 
a  wide  number  of  anas,  the  focus  of  the  SIP  call 
is  to  reduce  boundary  conditions  for  a  number  of 
areas  that  will  have  difficulty  attaining  either  the  1- 
hour  or  a-hour  standard  (or  both)  witbout  the 
benefit  of  reductions  from  outside  the 
nonattainment  area.  Based  on  current  monitoring 
data  and  modeling.  EPA  predicts  that  there  will  be 
a  number  of  areas  that  are  meeting  the  1-hour 
standard  that  will  be  designated  noiuttainment  for 
the  S-hour  standard.  The  EPA  further  predicts  that 
many  of  these  areas  will  come  back  into  attainment 
due  solely  to  the  emission  reductions  achieved  by 
the  NOx  SIP  call.  However,  this  incidental  beneHt — 
which  likely  will  occur  without  the  need  for  local 
emission  reductions — does  not  preclude  EPA  from 
requiring  the  SIP  call  reductions,  which  are  needed 
to  help  other  more  seriously  polluted  areas  that 
have  long-standing  pollution  problems. 

><  Maine.  New  Hampshire,  and  Vermont  are  the 
only  downwind  States  that  are  not  subject  to 
today's  action. 


upwind  areas  to  take  action  in  advance 
of  any  action  by  downwind  areas  to 
ameliorate  the  downwind  problems. 

Finally,  even  if  EPA  were  requiring 
upwind  States  to  take  action  to  reduce 
downwind  nonattainment  and 
maintenance  in  advance  of  action  by  the 
downwind  States,  this  would  simply 
require  upwind  areas  to  take  the  first 
step  by  developing  SIPs  to  eliminate 
their  significant  contribution  to  the 
downwind  problem.  The  downwind 
areas  will  be  required  to  take  the  next 
step  by  developing  SIPs  that  address 
their  share.  Generally,  an  agency  may 
resolve  a  problem  (in  this  case, 
downwind  nonattainment)  on  a  step-by- 
step  basis  (see  e.g..  Group  Against  Smog 
and  Pollution.  Inc.  v.  EPA.  665  F.2d 
1284,  1291-92  (D.C.  Qr.  1981)). 

A  commenter  has  observed  that  under 
section  110(a)(1),  EPA  may  authorize 
section  110(a)(2)  submittals  as  late  as  3 
years  after  revision  of  a  NAAQS,  which, 
in  this  case,  would  run  until  July  2000. 
The  Early  Planning  Guidance,  described 
above,  indicates  that  States  are  allowed 
until  July  2000  to  make  submissions 
concerning  other  elements  of  section 
110(a)(2).  However,  as  described 
elsewhere,  EPA  has  determined  that  the 
section  110(a)(2)(D)  submittals  should 
be  submitted  by  the  end  of  September 
1999  to  assure  that  the  required  NOx 
reductions  will  be  implemented  as 
expeditiously  as  practicable,  which  EPA 
has  determined  is  no  later  than  the  May 
1  start  of  the  2003  ozone  season  (see 
Section  V,  below). 

Citing  section  107(a)  of  the  CAA,  the 
commenters  assert  that  the  CAA 
requires  downwind  areas  to  fully  adopt 
and  implement  all  statutorily  required 
or  necessary  measures  before  EPA  can 
require  upwind  areas  to  control 
emissions.  Section  107  provides  that 
States  shall  have  the  primary 
responsibility  for  assuring  air  quality 
within  the  State  by  submitting  a  plan 
that  specifies  how  the  NAAQS  will  be 
achieved  and  maintained  in  the  State. 
The  commenters  attempt  to  read  this 
statement  regarding  a  State's  authority 
to  choose  the  mix  of  control  measures 
within  State  boundaries  as  barring  the 
control  of  emissions  from  upwind 
States. 

This  provision  may  be  read  as 
focusing  on  the  State-Federal  balance  in 
controlling  criteria  pollutants,  such  as 
ozone,  not  any  upwind-State, 
downwind-State  balance.  The  provision 
indicates  that  although  EPA  may 
promulgate  Federal  measures  that 
provide  reductions  to  help  States  reach 
attainment.  States  bear  the  ultimate 
responsibility  for  assuring  attainment. 
Further,  this  provision  may  be  read  to 
indicate  that  States  may  choose  the  mix 


of  controls  to  reach  attainment  within 
their  own  boundaries.  Nothing  in  this 
provision  purports  to  address  the  need 
for  upwind  controls.  By  comparison, 
section  110(a)(2)(D)  affirmatively 
requires  States  to  submit  a  SIP 
prohibiting  emissions  that  significantly 
contribute  to  downwind  nonattainment 
or  interfere  with  maintenance  of  the 
NAAQS.  Thus,  the  statute,  read  as  a 
whole,  contemplates  that  interstate 
transport  will  be  addressed  as  part  of 
the  downwind  States'  attainment 
responsibilities.  Indeed,  determining  the 
upwind  area's  share  of  the  problem  is 
necessary  in  order  for  downwind 
attainment  planning.  In  the  absence  of 
the  upwind  reductions  that  will  be 
achieved,  the  downwind  area  would  be 
required  to  submit  an  attainment  plan  to 
demonstrate  attainment  regardless  of 
cost  and  without  benefit  of  the 
reduction  of  upwind  emissions  that 
significantly  contribute  to 
nonattainment.  In  light  of  the  statute  as 
a  whole,  it  is  absurd  to  ai^ue  that 
Congress  intended  downwind  areas  to 
reduce  emissions  at  any  cost  while 
upwind  sources  that  significantly 
contribute  to  that  nonattainment  remain 
unregulated.  Congress  attempted  to 
balance  responsibilities,  providing  that 
States  could  choose  the  mix  of  controls 
within  the  State's  borders  (CAA  section 
107(a))  and  are  ultimately  responsible 
for  assuring  attainment,  but  also 
recognizing  that  emissions  reductions 
from  upwind  States  may  be  needed  for 
attainment  (CAA  section  110(a)(2)(D)(i)). 

b.  Process  for  Requiring  SIP 
Submissions  under  the  8-Hour 
Standard.  The  time  by  which  the 
section  110(a)(2)(D)  SIP  revision  under 
the  8-hour  NAAQS  must  be  submitted  is 
governed  by  section  110(a)(l],  which 
requires  the  SIP  revision  to  be 
"adoptledj  and  submitfed)  to  the 
Administrator,  within  3  years  (or  such 
shorter  period  as  the  Administrator  may 
prescribe)  after  the  promulgation  of  a 
(NAAQS)  (or  any  revision  thereof) . . . 
."  In  the  NPR,  EPA  indicated  that  the 
SIP  revision  would  be  due  by  the  end 
of  September  1999.  which  EPA  expected 
to  be  1 2  months  from  the  date  of 
completing  today's  final  rule.  In  today's 
action,  EPA  is  confirming  that  the  SIP 
revision  will  be  due  September  30, 
1999,  for  the  reasons  described  below  in 
Section  VI.A.1,  Schedule  for  SIP 
Revision. 

3.  Requirements  of  Section  110(a)(2)p) 

a.  Summary.  Today's  action  is  driven 
by  the  requirements  of  CAA  section 
110(a)(2)(D).  This  provides  that  each  SIP 
must — 
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*  •   •  contain  adequate  provisions — (I) 
prohibiting,  consistent  with  the  provisions  of 
this  title,  any  source  or  other  type  of 
emissions  activity  within  the  State  from 
emitting  any  air  pollutant  in  amounts  which 
will — (I)  contribute  significantly  to 
nonattainment  in,  or  interfere  with 
maintenance  by.  any  other  State  with  respect 
to  any  such  national  primary  or  secondary 
ambient  air  quality  standard  *  ■  * 

According  to  section  110(a)(2)(D),  the 
SIP  for  each  area,  regardless  of  its 
designation  as  nonattainment  or 
attainment  (including  unclassifiable), 
must  prohibit  sources  within  the  area 
from  emitting  air  pollutants  in  amounts 
that  will  "contribute  significantly"  to 
"nonattainment"  in  a  downwind  State, 
or  that  "interfere  with  maintenance"  in 
a  downwind  State. 

b.  Determination  of  Meaning  of 
"Nonattainment"  (1)  Geographic  Scope. 
In  determining  the  meaning  and  scope 
of  section  110(a)(2)(D),  it  is  useful  first 
to  determine  the  geographic  scope  of 
"nonattainment"  downwind. 

At  proposal,  EPA  stated  that  it — 

•  •  •  proposes  to  interpret  this  term  to 
refer  to  air  quality  and  not  to  be  limited  to 
currently-designated  nonattainment  areas. 
Section  110(a)(2)(D)  does  not  refer  to 
"nonattainment  areas,"  which  is  a  phrase 
that  EPA  interprets  to  refer  to  areas  that  are 
designated  nonattainment 

under  *   •  *  section  107(d)(l)(AKI)  *  *  '  . 
Rather,  the  provision  includes  only  the  term 
'nonattainment'  and  does  not  define  that 
term.  Under  these  circumstances,  EPA  has 
discretion  to  give  the  term  a  reasonable 
definition,  and  EPA  proposes  to  define  it  to 
include  areas  whose  air  quality  currently 
violates  the  NAAQS,  and  will  likely  continue 
[to  violate  in  the  fiiture],  regardless  of  the 
designation  of  those  areas  *  *  * 

(62  FR  60324). 

To  determine  whether  areas  would 
continue  to  violate  in  the  future,  EPA 
proposed  to  take  into  account  the 
reductions  that  would  result  from 
current  CAA  control  requirements  (apart 
from  controls  that  may  be  required 
under  section  110(a)(2)(D)).  To  take 
these  reductions  into  account,  EPA 
determined  whether  the  area  would  be 
in  nonattainment  in  the  future  based  on 
air  quality  modeling  that  assumed  CAA- 
mandated  reductions  and  that 
accounted  for  growth.  If  an  area  would 
reach  attainment  based  on  required 
controls.  EPA  would  not  view  that  area 
as  having  a  nonattainment  problem  to 
which  any  upwind  areas  may  be 
considered  to  contribute. 

As  explained  earlier,  in  today's 
action.  EPA  has  determined  that  for 
purposes  of  the  8-hour  NAAQS,  the 
reference  to  "nonattainment"  should  be 
defined  as  EPA  proposed.  Thus,  in 
determining  whether  an  upwind  area 
contributes  significantly  to 


"nonattainment"  downwind,  EPA 
would  evaluate  downwind  areas  for 
which  monitors  indicate  current 
nonattainment,  and  air  quality  models 
indicate  future  nonattainment,  taking 
into  accoimt  CAA  control  requirements 
and  growth. 

For  the  1-hour  standard,  EPA 
proposed  to  define  nonattainment  to 
include  all  grid  cells  within  a  county 
when  a  monitor  in  that  county  indicated 
nonattainment.  Upon  further  study,  EPA 
found  that  in  some  instances,  a 
metropolitan  area  may  consist  of 
numerous  counties,  only  a  few  of  which 
contain  monitors  indicating 
nonattaiiunent.  The  EPA  recognizes  that 
under  the  l-hour  NAAQS, 
nonattainment  boundaries  are  generally 
used  to  describe  the  area  with  the 
nonattainment  problem;  accordingly. 
EPA  believes  that  this  geographic 
vicinity  offers  an  appropriate  indication 
of  an  area  that  may  be  expected  to  have 
nonattainment  air  quality.  The  EPA 
predicts  that  many  1-hour 
nonattainment  areas  that  currently 
monitor  nonattaiiunent  somewhere 
within  the  area  will  remain  in 
nonattainment  in  2007.  in  some  cases 
because  of  predicted  violations  in 
counties  that  currently  monitor 
attainment.  The  EPA  believes  that  the 
entire  area  should  be  considered  to  be 
in  nonattainment  until  all  monitors  in 
the  area  indicate  attainment  of  the 
NAAQS.  Thus,  in  today's  action.  EPA 
used  the  designated  nonattainment  area 
in  determining  the  downwind 
nonattaiimient  problem.^s 

As  noted  above,  commenters 
disagreed  with  EPA's  view  that  the  term 
"nonattaiiunent"  covers  areas  with  air 
quality  that  is  currently  in 
nonattainment.  regardless  of 
designation.  The  EPA's  response  to 
those  comments  is  also  set  forth  above. 

(2)  2007  Projection  Year.  In  the  NHl, 
EPA  indicated  that  it  would  adopt  the 
year  2007  as  the  year  for  determining 
whether  areas  achieved  their  required 
NOx  budget  levels.  Accordingly,  in 
determining  whether  downwind  areas 
should  be  considered  to  be,  and  remain 
in,  "nonattainment."  EPA  would  model 
their  air  quality  in  2007.  based  on  the 
implementation  of  CAA  required 
controls  by  that  date,  and  growth  in 
emissions — generally  due  to  economic 

>^t  should  be  reltaf«tad  that  EPA  relied  on  the 
designated  area  solely  as  a  proxy  to  determine 
which  areas  have  air  quality  in  nonattainment.  This 
proxy  is  readily  available  under  the  1-hour  NAAQS 
because  areas  have  long  been  designated 
nonattainment.  The  EPA's  reliance  on  designated 
nonattainment  areas  for  purposes  of  the  1-bour 
NAAQS  does  not  indicate  that  the  reference  in 
section  110(a)(2)(DHi)(I)  to  "nonattainment"  should 
be  interpreted  to  refer  to  areas  designated 
nonattainment 


growth  and  greater  use  of  vehicles — by 
that  date.  At  proposal.  EPA  adopted  this 
same  approach  with  respect  to  both  the 
1-hour  and  the  8-hour  NAAQS  (62  FR 
60325).  The  EPA  is  continuing  this 
approach. 

c.  Definition  of  Significant 
Contribution.  As  indicated  in  the  NPR. 
neither  the  CAA  nor  its  legislative 
history  provides  meaningfiil  guidance 
for  interpreting  the  term  "contribute 
significantly"  under  section 
110(a)(2)(D)(i)(I). 

(1)  "Contribute." The  initial  step  in 
defining  the  "contribute  significantly" 
term  is  to  determine  the  meaning  of  the 
term  "contribute."  In  the  NPR,  EPA 
stated  that  it  believes  this  term  should 
be  defined  broadly,  so  that  emissions 
"contribute"  to  nonattainment 
downwind  if  they  have  an  impact  on 
nonattainment  downwind  (62  FR 
60325).  Air  quality  modeling  indicated 
that  emissions  from  the  upwind  States 
clearly  impact  downwind 
nonattainment  problems;  as  a  result. 
EPA  generally  folded  this  step  of 
determining  whether  soiuces 
"contribute"  to  nonattainment 
downwind  into  the  step  of  determining 
whether  that  contribution  is 
"significant,"  discussed  below. 

In  addition,  section  110(a)(2)(D)(i)a) 
requires  the  SIP  to  prohibit  amounts  of 
emissions  "which  will  contribute 
significantly*  *  *"  (emphasis  added). 
The  EPA  believes  that  the  term  "will" 
means  that  SIPs  are  required  to 
eliminate  the  appropriate  amounts  of 
emissions  that  presently,  or  that  are 
expected  in  the  future,  contribute 
significantly  to  nonattainment 
downwind. 

Because  ozone  is  a  secondary 
pollutant  formed  as  a  result  of  complex 
chemical  reactions  involving  numerous 
sources,  it  is  not  possible  to  determine 
the  downwind  impact  on  each 
individual  source.  In  addition,  ozone 
generally  results  from  the  contributions 
of  numerous  sources.  As  indicated  in 
the  NPR: 

(U)nhealthful  levels  of  orone  result  from 
emissions  of  NOx  and  VOCs  from  thousands 
of  stationary  sources  and  millions  of  mobile 
sources  (and  consumer  products  and  other 
sources]  across  a  broad  geographic  area.  Each 
source's  contribution  is  a  small  percentage  of 
the  overall  problem:  indeed,  it  is  rue  for 
emissions  from  even  the  largest  single 
sources  to  exceed  one  percent  of  the 
inventory  of  ozone  precursors  even  tor  a 
single  metropolitan  area.  Under  these 
cimunstanoes,  even  complete  eliminaUon  of 
any  given  source's  nnissions  may  well  have 
no  measurable  impact  in  ameliorating  the 
nonattainment  problem.  Rather,  attainment 
requires  controls  on  numerous  sources  across 
a  bn>ad  area.  Osone  is  a  regional  scale 
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problem  that  raquiras  ragional  acale 
reductions 

(62  FR  60326). 

Accordingly,  EPA  has  adopted  a 
"collective  contribution"  approach  to 
determining  whether  sources 
"contribute"  to  nonattainment 
downwind:  EPA  determines  the  impact 
downwind  of  emissions  in  the  aggregate 
from  a  particular  geographic  region.  If 
the  aggregated  emissions  are  considered 
to  contribute  to  nonattainment 
downwind,  then  all  of  the  emissions  in 
that  region  should  be  considered  as 
contributors  to  that  nonattainment 
problem.  In  today's  action,  EPA  is 
continuing  the  same  interpretation  of 
the  term  "contribute,"  for  the  reasons 
|ust  described. 

(2)  "Significantly",  (a)  NoUce  of 
Proposed  Ruhmaking.  In  the  NPR,  EPA 
profMised  a  "weight-of-evidence,"  or 
multi-factor,  approach  for  determining 
whether  a  contribution  is  "significant." 

The  EPA  proposed  two  separate 
interpretations  for  the  term  "contribute 
significantly,"  which  had  implications 
as  to  which  factors  were  to  be 
considered  in  what  parts  of  the  analysis. 
Under  the  first  interpretation, 
significant  contribution  is  determined 
with  reference  to — 

*  *  *  factors  concerning  amounts  of 
emissions  and  their  ambient  impact, 
including  the  nature  of  how  the  pollutant  is 
formed,  the  level  of  emissions  and  emissions 
density  (defined  as  amount  of  omissions  per 
square  mile)  in  the  particular  upwind  area, 
the  level  of  eraiMions  in  other  upwind  areas, 
the  amount  of  contribution  to  ozone  in  the 
downwind  area  from  the  upwind  areas,  and 
the  distance  between  the  upwind  sources  and 
the  downwind  nonattainment  problem. 
Under  this  approach,  when  emissions  and 
ambient  impact  reach  a  certain  level,  as 
assessed  by  refsrence  to  the  factors  identified 
above,  thoee  emissions  would  be  considered 
to  "contribute  significantly"  to 
nonattainment 

(62  FR  60325). 

Under  this  interpretation,  after 
identifying  amoimts  of  emissions  that 
constitute  a  significant  contribution, 
EPA  then  determines  the  amount  of 
emissions  reductions  necessary  to 
adequately  mitigate  these  contributions. 
This  determination  entails — 

*  *  *  lelvaluation  of  the  cosU  of  available 
measures  for  reducing  upwind  emissions 

*  *  *  ••  wrell  as  to  tlM  extent  known  (at  least 
qualiutively).  the  refative  costs  of.  amounts 
of  reductions  from,  and  ambient  impact  of 
measures  available  in  the  downwind  areas. 

Id. 

Under  the  second  interpretation.  EPA 
considers  all  of  the  factors  under  both 
the  significant  contribution  prong  and 
the  mitigation  prong  of  the  first 
interpretation,  and.  once  EPA 


determines  an  amount  of  emissions  that 
does  signiRcantly  contribute  to 
downwind  nonattainment,  then  EPA 
would  determine  that  the  SIP  must 
contain  provisions  adequate  to  prohibit 
that  amount  of  emissions.  Id.  at  60325- 
26. 

(b)  Today's  Action.  The  EPA  has 
determined  that  the  second 
interpretation  should  be  used;  that  is, 
that  tbe  determination  of  significant 
contribution  includes  both  air  quality 
factors  relating  to  amounts  of  upwind 
emissions  and  their  ambient  impact 
downwind,  as  well  as  cost  factors 
relating  to  the  costs  of  the  upwind 
emissions  reductions.  Once  an  amount 
of  emissions  is  identified  in  an  upwind 
State  that  contributes  significantly  to  a 
nonattainment  problem  downwind,  or 
interfores  with  maintenance  downwind, 
the  SIP  must  include  provisions  to 
eliminate  that  amount  of  emissions. 

To  reiterate,  section  110(a)(2)(D)(i)(I) 
provides  that  the  SIP  must  "prohibit(]" 
sources  from  "emitting  any  air  pollutant 
in  amoimts  which  will  contribute 
significanUy  to  nonattainment  in.  or 
interfere  with  maintenance  by,  any 
other  State."  The  term  "prohibit"  is 
defined  as  "to  forbid  by  authority"  or 
"prevent,"  or  "preclude."  "The 
Ajnerican  Heritage  Dictionary  of  the 
English  Language"  (3d  ed.  1992.  1448). 
The  EPA  believes  that  the  term 
"prohibit"  means  that  SIPs  must 
eliminate  those  amounts  of  emissions 
determined  to  contribute  significanUy  to 
nonattainment  or  interfere  with 
maintenance  downwind.  Moreover.  EPA 
believes  that  whether  emissions 
"contribute  significantiy"  depends  on  a 
multifactor  test,  as  described  below. 
Thus,  section  110(a)(2)(D)(i)(I)  does  not 
require  the  elimination  of  all  upwind 
source  emissions  that  impact  downwind 
air  quality  problems,  but  only  those 
amoimts  of  emissions  that,  based  on  a 
multi-factor  test.  significanUy  contribute 
to  downwind  air  quality  problems. 

d.  Muhi-f actor  Test  for  Determining 
Significant  Contribution.  In  the  NPR, 
EPA  proposed  a  multi-factor  test  for 
determining  whether  emissions  from  an 
upwind  State  contribute  significanUy  to 
a  nonattainment  or  maintenance 
problem  downwind.  The  EPA  received 
numerous  comments  on  the  factors. 
Based  on  the  comments  and  EPA's 
further  analysis.  EPA.  in  today's  action, 
is  continuing  the  multi-factor  approach, 
with  some  refinements  in  response  to 
comments,  with  respect  to  the  factors 
EPA  considered  and  the  manner  in 
which  EPA  considered  them. 

In  determining  whether  emissions 
&x>m  upwind  States  affected  by  today's 
action  contribute  significantly  to 
downwind  nonattainment  or 


maintenance  problems.  EPA  specifically 
considered  the  following  factors  with 
respect  to  each  such  upwind  State. 
These  factors  were  the  primary 
components  in  EPA's  consideration. 

^  The  overall  nature  of  the  ozone 
problem  (i.e..  "collective  contribution") 

^  The  extent  of  the  downwind 
nonattainment  problems  to  which  the 
upwind  State's  emissions  are  linked, 
including  the  ambient  impact  of 
controls  required  under  the  CAA  or 
otherwise  implemented  in  the 
downwind  areas 

^  The  ambient  impact  of  the 
emissions  bom  the  upwind  State's 
sources  on  the  downwind 
nonattainment  problems 

^  Theavailability  of  highly  cost 
effective  control  measures  for  upwind 
emissions. 

The  first  three  of  these  factors  are 
related  to  air  quality:  the  fourth  is 
related  to  costs. 

In  addition,  EPA  generally  reviewed 
several  other  considerations  before 
concluding  that  upwind  emissions 
contribute  significanUy  to  downwind 
nonattainment.  The  EPA  did  not 
consider  it  necessary,  or  did  not  have 
adequate  information,  to  apply  each  of 
these  factors  with  specificity  with 
respect  to  eadi  upwind  State's 
emissions.  In  adoition,  in  some 
instances.  EPA  did  not  have  quantitative 
information  to  assess  certain  of  these 
factors,  and  instead  relied  on  qualitative 
information.  These  considerations  were 
secondary  aspects  of  EPA's  analysis. 
They  include: 

^  The  consistency  of  the  regional 
reductions  with  the  attainment  needs  of 
the  downwind  areas  with 
nonattainment  problems 

^  The  overall  Csimess  of  the  control 
regimes  required  of  the  downwind  and 
upwind  areas,  including  the  extent  of 
the  controls  required  or  implemented  by 
the  doMmwind  and  upwind  areas 

^  General  cost  considerations, 
including  the  relative  cost-effectiveness 
of  additional  downwind  controls 
compared  to  upwind  controls 

All  of  these  factors  and  considerations 
are  described  in  the  following  sections. 

e.  Air  Quality  Factors.  As  noted 
above.  EPA  specificaUy  considered 
three  air  quality  factora  with  respect  to 
each  upwind  State,  which  factors,  in 
conjunction  with  the  cost  factor 
discussed  in  the  next  section,  were  the 
primary  components  in  EPA's 
consideration: 

^  The  overall  nature  of  the  ozone 
problem  (i.e..  "collective  contribution") 

^  The  extent  of  the  downwind 
nonattainment  problems  to  which  the 
upwind  State's  emissions  are  linked. 
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including  the  ambient  impact  of 
controls  required  under  the  CAA  or 
otherwise  implemented  in  the 
downwind  areas 

^  The  ambient  impact  of  the 
emissions  from  the  upwind  State's 
sources  on  the  downwind 
nonattainment  problems 

(1)  Ck)Ilective  Contribution.  As 
indicated  elsewhere,  ozone  generally 
results  from  the  collective  contribution 
of  emissions  from  numerous  sources 
over  a  large  geographic  area.  For 
example,  for  urban  nonattainment  areas 
under  the  1-hour  NAAQS,  the 
downwind  sources,  comprise  numerous 
stationary  sources  as  weU  as  mobile  on- 
road  sources,  mobile  off-road  sources, 
and  consumer  and  commercial 
products.  Further,  additional 
contributions  are  made  by  numerous 
upwind  States,  both  adjacent  to  and 
further  away  from  the  nonattaiiunent 
area  itself.  'The  fact  that  virtually  every 
nonattainment  problem  is  caused  by 
numerous  sources  over  a  wide 
geographic  area  is  a  factor  suggesting 
that  the  solution  to  the  problem  is  the 
implementation  over  a  wide  area  of 
controls  on  many  sources,  each  of 
which  may  have  a  small  or 
unmeasureable  ambient  impact  by  itself. 

(2)  Extent  of  Downwind 
Nonattainment  Problems,  Including 
Ambient  Impact  of  Required  Controls. 
In  determining  whether  a  doMmwind 
area  has  a  nonattainment  problem  under 
the  1-hour  standard  to  which  an  upwind 
area  may  be  determined  to  be  a 
significant  contributor.  EPA  determined 
whether  the  downwind  area  currenUy 
has  a  nonattainment  problem,  and 
whether  that  area  area  would  continue 
to  have  a  nonattainment  problem  as  of 
the  year  2007  assuming  that  in  that  area, 
all  controls  specifically  required  under 
the  CAA  were  implemented,  and  all 
required  or  otherwise  expected  Federal 
measures  were  implemented.  If. 
foUowing  implementation  of  such 
required  CAA  controls  and  Federal 
measures,  the  downwind  area  would 
remain  in  nonattainment,  then  EPA 
considered  that  area  as  having  a 
nonattainment  problem  to  which 
upwind  areas  may  be  determined  to  be 
simificant  contributors. 

T^us,  this  analytical  approach 
assumes  that  downwind  areas 
implement  all  required  controls  and 
receive  the  benefit  of  reductions  from 
Federal  measures,  and  yet  have  a 
residual  nonattainment  problem  (prior 
to  the  implementation  of  the  regional 
reductions  required  by  today's  action). 
The  fact  that  a  nonattainment  problem 
pereists,  notwithstanding  fulfillment  of 
CAA  requirements  by  the  downwind 
sources,  is  a  factor  suggesting  that  it  is 


reasonable  for  the  upwind  sources  to  be 
part  of  the  solution  to  the  ongoing 
nonattainment  problem. 

llie  EPA  undertook  a  comparable 
analysis  with  respect  to  the  8-hour 
NAAQS.  That  is.  the  major  urban  areas 
in  the  northeast,  midwest,  and  south 
that  are  violating  the  8-hour  NAAQS  are 
designated  nonattainment  under  the  1- 
hour  NAAQS  as  weU.  After  these  areas 
are  designated  nonattainment  under  the 
8-hour  NAAQS.  they  will  become 
subject  to  the  control  requirements  of 
section  172(c).  However,  for  these  areas, 
the  section  172(c)  requirements  do  not. 
by  their  terms,  impose  any  specific 
controls  other  than  what  these  areas 
have  already  implemented  to  fulfill  the 
requirements  under  section  182 
attendant  to  their  designation  and 
classification  under  the  1-hour  NAAQS. 
Accordingly,  the  same  air  quality 
modeling  analyses  that  shows  residual 
nonattaiiunent  for  at  least  one  of  the 
urban  areas  linked  to  each  upwind  State 
under  the  1-hour  standard  shows 
residual  nonattainment  for  those  areas 
under  the  8-hour  NAAQS.  Indeed, 
modeling  analyses  relied  on  for  today's 
action  indicate  residual  nonattainment 
for  the  major  urban  areas  even  after  the 
implementation  of  regional  reductions 
comparable  to  those  required  today.^ 

{3)  Ambient  Impact  of  Emissions  from 
the  Upwind  Sources.  In  today's  action. 
EPA  examined  the  impact  of  numerous 
upwind  States  on  numerous  dowuMond 
areas  with  nonattainment  problems. 

Under  the  1-hour  NAAQS.  EPA 
conducted  various  air  quality  modeling 
analyses  that  examined  the  impact  of 
emissions  from  sources  in  each  upwind 
State  on  ozone  levels  in  downwind 
nonattainment  areas,  in  light  of  the 
impact  of  emissions  &t}m  sources  in 
other  upwind  States  on  the  downwind 
area's  nonattainment  problem.  Tbe  EPA 
assessed  the  frequency  and  magnitude 
of  each  upwind  State's  contribution  to 
downwind  nonattaiiunent  problems. 
Some  of  themodeling  analyses  also 
permitted  determining  the  magnitude  of 
the  average  contribution  and  the  peak 
contribution  from  each  upwind  State,  as 
well  as  the  percentage  of  each  upwind 
State's  contribution  to  the  downwind 
nonattainment  problem. 


*The  presenca  of  residual  nonattainmsnt  in 
maior  urban  areas  after  their  implementation  of 
specifically  required  CAA  controls  supporu  the 
regional  reiductions  required  under  today's  action. 
Thoae  regional  reductions  allow  the  maior  urban 
areas  to  progress  towards  attamment  under  the  S- 
hour  NAAQS,  and.  at  tbe  same  time,  significantly 
ameliorate  the  nooattaitunent  problems  under  tbe  S- 
houT  NAAQS  for  numerous  other  areas.  In  fact,  Q>A 
projectioiu  indicate  that  numerous  areas  with 
nonattainment  problems  will  achieve  attainment  of 
the  S-hour  NAAQS  as  a  rasuh  of  the  regional 
reductions. 


The  EPA  determined  that  for  each 
upwind  State  affected  by  today's  action, 
its  contribution  to  a  downwind 
nonattainment  problem,  in  conjunction 
with  the  contribution  from  other 
upwind  States,  comprised  a  relatively 
large  percentage  of  the  nonattainment 
problem.  The  EPA  further  determined 
that,  in  this  context,  the  impacts  from 
each  affected  upwind  State's  NOx 
emissions  are  mifBdenUy  large  and/or 
frequent  so  that  the  amounts  of  that 
State's  emissions  should  be  considered 
to  be  significant  contributions, 
depending  on  the  cost  factor  and  other 
relevant  considerations.  For  most 
upwind  States.  EPA  conducted  two 
types  of  modeling — UAM-V  and 
CAMx — that  isolated  the  impact  of 
emissions  from  the  upwind  State  alone 
on  downwind  nonattainment. 

The  EPA  also  conducted  much  the 
same  analysis  to  determine  the  impact 
of  emissions  from  each  upwind  State  on 
ozone  levels  in  downwind  States  under 
the  8-hour  NAAQS.  Because 
nonattainment  problems  under  the  8- 
hour  NAAQS  are  widespread,  and 
because  EPA  has  not  designated 
individual  nonattainment  areas.  EPA 
focused  this  part  of  its  inquiry  on  the 
upwind  State's  impact  on  the  entire 
downwind  State. 

The  EPA's  analysis  under  both  the  1- 
hour  and  8-hour  NAAQS  led  EPA  to 
conclude  that,  in  light  of  both  the 
collective  contribution  nature  of  the 
ozone  problem,  and  the  fact  that 
downwind  areas  continue  to  suffer  a 
nonattainment  problem  even  after 
implementation  of  all  required  CAA 
measures  and  Federal  measures, 
emissions  from  each  of  tbe  affected 
upwind  States  have  a  suffidenUy  large 
and/or  frequent  ambient  impact  such 
that  those  emissions  contribute 
significanUy  to  nonattainment 
downwind,  depending  on  the 
availability  of  highly  cost-effective 
measures  and  on  otber  considerations 
discussed  below. 

/.  Determination  ofHigfdy  Cost- 
effective  Reductions  and  of  Budgets. 
After  determining  the  degree  to  whidi 
NOx  emissions,  as  a  whole  from  the 
particular  up%vind  States,  contribute  to 
downwind  nonattainment  or 
maintenance  problems.  EPA  then 
determined  v^ether  any  amounts  of  the 
NOx  emissions  may  be  eliminated 
through  controls  that,  on  a  cost-per-too 
basis,  may  be  considered  to  be  highly 
cost  effective.  By  examining  the  cost 
effectiveness  of  recenUy  promulgated  or 
proposed  NOx  controls.  EPA 
determined  that  an  average  of 
approxiinately  $2,000  per  ton  removed 
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is  highly  cost  effective.  The  EPA  then 
determined  a  set  of  controls  on  NOx 
sources  that  would  cost  no  more  than  an 
average  of  S2,000  per  ton  reduced. 
Specifically,  EPA  determined  that  one 
set  of  these  controls  would  include  a 
cap-and-trade  program  for  (i)  electricity 
generating  boilers  and  turbines  larger 
than  25  Mwe  ("large  EGUs"),  and  (ii) 
large  non-electricity  generating 
industrial  boilers  and  turbines  ("large 
non-EGU  boilers  and  tiirbines").  The 
application  of  an  emission  rate  of  0.15 
Ib/mmBtu  and  1995-1996  utilization  for 
EGUs  and  60  percent  for  large  non-EGUs 
to  the  emissions  projected  to  occur  in 
2007  including  growth  and  CAA 
measures,  led  to  the  determination  of 
the  amounts  to  be  reduced.  T^e 
remaining  amount  is  a  State's  budget. 

The  EPA  further  determined  that 
additional  highly  cost-eff^active  controls 
are  also  available  for  cement 
manufacturing  sources  and  internal 
combustion  engines.  On  the  basis  of 
reasonable  assumptions  concerning 
growth  to  the  year  2007.  EPA  then 
determined  the  amounts  of  emissions 
from  these  source  categories  that  would 
be  eliminated  with  those  controls. 

The  EPA  further  determined  that 
there  were  no  other  controls  on  other 
NOx  sources  that  qualify  as  highly  cost 
efl^ective  (although  several  controls  are 
reasonably  cost-effective). 

On  the  oasis  of  the  determinations 
just  described  for  the  various  source 
categories,  EPA  determined  an  amount 
of  NOx  emissions  that  may  be 
eliminated  through  these  highly  cost- 
effective  measures.  Because  EPA  had 
also  determined  that  the  NOx  emissions 
from  the  affected  upwind  States  have  a 
large  and/or  frequent  imp>act  on 
downwind  nonattainment  or 
maintenance  problems,  EPA  concludes 
that  the  amount  of  NOx  emissions  from 
those  States  that  can  be  eliminated 
through  application  of  highly  cost- 
effiactive  control  measures  contributes 
significantly  to  nonattainment  or 
maintenance  problems  downwind. 

Under  section  110(a)(2)(D)(i)(I),  the 
SIP  must  include  "adequate  provisions 
prohibiting"  sources  from  emitting  these 
"amounts."  Because  no  highly  cost- 
effective  controls  are  available  to 
eliminate  the  remaining  amounts  of 
NOx  emissions,  EPA  concludes  that 
those  emissions  do  not  contribute 
significantly  to  downwind 
nonattainment  or  maintenance 
problems.  As  indicated  below  and  in 
Section  m,  there  are  cost-effective 
alternatives  available  to  States  that 
choose  not  to  adopt  all  of  the  highly 
cost-effective  measures  on  which  EPA 
based  its  selection  of  the  significant 
amounts  of  NOx  emissions. 


To  implement  EPA's  determinations, 
each  affected  upwind  State  is  required 
to  submit  for  EPA  approval  SIP  controls 
projected  to  be  sufficient,  by  the  year 
2007.  to  eliminate  the  amount  of  NOx 
emissions  in  the  State  that  EPA 
determined  contributes  significantly  to 
nonattainment.  The  EPA  determined 
this  amount  of  reductions,  for  each 
affected  upwind  State,  as  follows:  EPA 
first  determined  the  amount  of  NOx 
emissions  in  that  State  by  the  year  2007. 
based  on  assumptions  concerning  both 
growth  and  emissions  controls  that  are 
required  under  the  CAA  or  that  will  be 
implemented  due  to  Federal  actions  (the 
"2007  base  case").  Second.  EPA  applied 
the  control  measures  identified  as 
highly  cost  effective  to  the  2007  base 
case  amount  for  the  appropriate  source 
categories.  The  amount  of  NOx 
emissions  remaining  in  the  State  after 
application  of  controls  to  the  affected 
source  categories  constitutes  the  2007 
budget.  The  difference  between  the  2007 
base  case  and  the  2007  budget  is  the 
amount  of  NOx  emissions  in  that  State 
by  the  year  2007  that  EPA  has 
determined  to  contribute  significantly  to 
nonattainment  and  that,  therefore,  the 
SIPs  must  prohibit. 

The  upwind  State's  SIP  revision  due 
in  response  to  today's  action  must 
provide  controls  that,  on  the  basis  of  the 
same  assumptions  (including 
concerning  growth)  made  by  EPA  in 
determining  the  budget,  would  limit 
NOx  emissions  in  the  year  2007  to  no 
more  than  the  2007  budget.  The  State 
has  full  discretion  in  selecting  the 
controls,  so  that  it  may  choose  any  set 
of  controls  that  would  assure 
achievement  of  the  budget. 

As  EPA  stated  in  the  NPR: 

States  are  not  constrained  to  adopt 
measures  that  mirror  the  measures  EPA  used 
in  calculating  the  budgets.  In  fact,  EPA 
believes  that  many  control  measures  not  on 
the  list  relied  upon  to  develop  EPA's      t 
proposed  budgets  are  reasonable — especially 
those,  like  enhanced  vehicle  inspection  and 
maintenance  programs,  that  yield  both  NOx 
and  VOC  emissions  reductions. |  '^j  Thus,  one 
State  may  choose  to  primarily  achieve 
emissions  reductions  from  stationary  sources 
while  another  State  may  focus  emission 
reductions  from  the  mobile  source  sector. 
(62  FR  60328). 

The  EPA  believes  that  its  overall 
approach  derives  further  support  from 
the  mandate  in  section  110(a)(2)(D)  that 
each  SIP  include  provisions  prohibiting 
"any  source  or  other  type  of  emissions 
activity  within  the  State  from  emitting 


"At  indicated  in  tha  NPR.  EPA  consid«ra  that 
maaaurm  may  ba  raasonabla  in  light  of  thair 
reduction  of  VOC  and  NOx  amissions,  evan  though 
thair  cost -affect  iveness  in  terms  of  cost  par  NOx 
amissions  removed  is  relatively  high  (62  FR  60346- 


any  air  pollutant  in  amoimts'  that 
adversely  affect  downwind  areas.  The 
phrase  "any  source  or  other  type  of 
emissions  activity"  may  be  interpreted 
to  require  that  the  SIP  regulate  all 
sources  of  emissions  to  assure  that  the 
total  amoimt  of  emissions  generated 
within  the  State  does  not  adversely 
affect  downwind  areas.  By  its  terms,  the 
phrase  covers  all  emitters  of  any  kind 
because  every  emitter — stationary, 
mobile,  or  area — may  be  considered  a 
"source  or  other  type  of  emissicms 
activity."  This  interpretation  is 
consistent  with  the  legislative  history  of 
the  phrase.  Prior  to  the  CAA 
Amendments  of  1990.  the  predecessor 
to  section  110(a)(2)(D).  which  was 
section  110(a)(2)(E),  referred  to  "any 
stationary  source  within  the  State."  In 
the  1990  Amendments.  Congress  revised 
the  phrase  to  read  as  it  currently  does. 
A  Committee  Report  explained,  "Where 
prohibitions  in  existing  section 
110(a)(2)(E)  apply  only  to  emissions 
from  a  single  source,  the  amendment 
includes  "any  other  type  of  emissions 
activity."  which  makes  the  provision 
effective  in  prohibiting  emissions  from, 
for  example,  multiple  sounds,  mobile 
soiut»s,  and  area  soiut»s."  V  Leg.  Hist. 
8361.  S.  Rep.  No.  228. 101st  Cong..  1st 
Sess.  21  (1989). 

For  reasons  explained  below,  if  an 
upwind  State  chooses  to  achieve  all  or 
a  portion  of  the  required  reductions 
from  large  EGUs  or  large  non-EGU 
boilers  and  turbines,  then  the  SIP  must 
include  a  mass  emissions  limitation  for 
those  sources  computed  with  reference  ^ 
to  certain  growth  assumptions  and  tbe~~~~ 
emission  rate  limits  chosen  by  the  State. 
The  EPA  recommends  that  this  mass 
limitation,  or  cap.  be  accompanied  by  a 
trading  program.  Any  such  cap-and- 
trade  program  must  be  established  by 
May  1,  2003.  If  the  State  chooses  to 
achieve  all  or  a  portion  of  the  required 
reductions  from  other  sources,  then  the 
State  must  implement  controls,  by  the 
year  2003,  on  those  other  sources  that 
are  projected  to  achieve  the  required 
level  of  reductions,  based  on  certain 
assiunptions  (including  growth),  in  the 
year  2007.  The  controls  on  these  other 
sources  may  be  rate-based,  and  no 
emissions  cap  on  them  is  required.  By 
the  year  2007,  any  applicable  mass 
emissions  limitation  for  large  EGUs  or 
large  non-EGU  boilers  and  turbines 
must  continue  to  be  met.  and  any 
applicable  controls  on  other  sources 
must  continue  to  be  implemented.  The 
amount  of  the  2007  overall  budget  is 
used  to  compute  the  level  of  controls 
that  would  result  in  the  appropriate 
amoimt  of  emissions  reductions,  given 
assumptions  concerning,  for  example. 


growth.  To  this  extent,  the  2007  overall 
budget  is  an  important  accounting  tool. 
However,  the  State  is  not  required  to 
demonstrate  that  it  has  limited  its  total 
NOx  emissions  to  the  budget  amounts. 
Thus,  the  overall  budget  amount  is  not 
an  independently  enforceable 
requirement. 

g.  Other  Considerations  in 
Determination  of  Significant 
Contribution.  The  EPA  reviewed  several 
other  considerations  in  support  of  its 
determination  that  the  specified 
amounts  of  emissions  from  the  affected 
upwind  States  contribute  significantly 
to  nonattainment  downwind. 

(1)  Consistency  of  Regional 
Reductions  with  Downwind  Attainment 
Needs.  The  EPA  conducted  modeling 
analyses  of  emission  reductions  of 
virtually  the  same  magnitude  as  the 
regional  reductions  required  under 
today's  action.  Although  the  impact  on 
any  downwind  ozone  problem  of  each 
upwind  State's  emissions  reductions 
alone  may  be  relatively  small,  the 
impact  of  those  reductions,  when 
combined  with  the  reductions  from  the 
other  States,  is  substantial.  Based  on 
this  modeling,  EPA  determined  that  the 
regional  reductions  allow  dovtrnwind 
nonattainment  areas  under  the  1-hour 
NAAQS  to  make  appreciable  progress 
towards  attainment.  The  EPA  further 
determined  that  under  the  S-hoiu' 
NAAQS.  many  areas  with 
nonattainment  problems  are  expected  to 
reach  attainment  based  solely  on  the 
regional  reductions,  and  that  other 
(primarily  urban)  areas  would  benefit 
from  the  regional  reductions  but  are 
expected  to  experience  residual 
nonattaiiunent.  EPA  further  determined 
that  none  of  the  upwind  States  affected 
by  today's  action  are  affected  by 
"overkill,"  that  is.  required  reductions 
that  are  more  than  necessary  to 
ameliorate  downwind  nonattainment  in 
every  dovimwind  area  affiected  by  that 
upwind  State. 

(2)  Fairness.  The  EPA  also  considered 
the  overall  fairness  of  the  control 
regimes  required  of  the  downwind  and 
upwind  areas,  including  the  extent  of 
the  controls  required  or  implemented  by 
the  downwind  and  upwind  areas.  Most 
broadly,  EPA  believes  that  overall 
notions  of  faimess  suggest  that  upwind 
sources  which  contribute  significant 
amounts  to  the  nonattainment  problem 
should  implement  cost-effective 
reductions.  When  upwind  emitters 
exacerbate  their  downwind  neighbors' 
ozone  nonattainment  problems,  and 
thereby  visit  upon  their  downwind 
neighbors  additional  health  risks  and 
potential  clean-up  costs.  EPA  considers 
it  {air  to  require  the  upwind  neighbors 
to  reduce  at  least  the  portion  of  their 


emissions  for  which  highly  cost- 
effective  controls  are  available. 

In  addition.  EPA  recognizes  that  in 
many  instances,  areas  designated  as 
nonattainment  under  the  1-hour 
NAAQS  have  incurred  ozone  control 
costs  since  the  early  1970s.  Moreover, 
virtually  all  components  of  their  NOx 
and  VOC  inventories  are  subject  to  SIP- 
required  or  Federal  controls  designed  to 
reduce  ozone.  Furthermore,  these  areas 
have  complied  with  almost  all  of  the 
specific  control  requirements  under  the 
CAA,  and  generally  are  moving  towards 
compliance  with  their  remaining 
obligations.  The  CAA's  sanctions  and 
HP  provisions  provide  assurance  that 
these  remaining  controls  will  be 
implemented.  By  comparison,  many 
upwind  States  in  the  midwest  and  south 
have  had  fewer  nonattainment  problems 
and  have  incurred  fewer  control 
obligations. 

(3)  General  Cost  Considerations.  The 
EPA  also  considered  the  fact  that  in 
general,  areas  that  currently  have,  or 
diat  in  the  past  have  had,  nonattainment 
problems  under  the  l-hoiu-  NAAQS,  or 
that  are  in  the  Northeast  Ozone 
Transport  Region  (OTR),  have  already 
incurred  ozone  control  costs.  The 
controls  already  implemented  in  these 
areas  tend  to  be  among  the  less 
expensive  of  available  controls.  As 
described  in  more  detail  below,  EPA  has 
determined  that,  in  general,  the  next  set 
of  controls  identified  as  available  in  the 
downwind  nonattaiimient  areas  imder 
the  1-hour  NAAQS  would  cost 
approximately  $4,300  per  ton  removed. 
By  comparison,  EPA  has  determined 
that  the  cost  of  the  regional  reductions 
required  today  would  approximate 
$1,500  per  ton  removed.  Thus,  it 
appears  that  the  upwind  reductions 
required  by  today's  action  are  more  cost- 
effective  per  ton  removed  than 
reductions  in  the  downwind 
nonattainment  areas.  Moreover,  under 
the  1-hour  NAAQS,  the  reductions 
required  from  each  upwind  State,  in 
conjimction  with  reductions  from  other 
upwind  States,  result  in  ambient 
improvement  in  at  least  several 
downwind  areas  with  ncMiattainment 
problems. 

The  EPA  did  not  have  available,  and 
was  not  presented  with,  meaningful 
quantitative  information  indicating  the 
cost-effiectiveness  of  the  regional 
reductions  required  today  in  light  of 
their  ambient  impact  downwind  (e.g.. 
the  cost  of  emissions  reductions  per  ppb 
improvement  in  ambient  ozone  levels  in 
a  downwind  nonattainment  area).  This 
lack  of  information  limited  the  extent  to 
which  EPA  could  rely  on  this 
consideration  in  making  its 
determinations. 


The  various  considerations  just 
discussed  point  in  the  same  direction  as 
the  other  factors  described  above 
concerning  air  quality  and  costs.  These 
factors  and  considerations  lead  EPA  to 
conclude  that  the  amoimts  of  each 
upwind  State's  emissions  that  may  be 
eliminated  through  highly  cost-effective 
measures  contribute  significantly  to 
nonattainment  or  maintenance  problems 
downwind. 

h.  Interfere  with  Maintenance.  Once  a 
nonattainment  area  has  attained  the 
NAAQS,  it  is  required  to  maintain  that 
standard  (e.g.,  sections  107(d)(3)(E)(iv). 
110(a)(1)).  Section  110(a)(2)(D)(i)(I)  also 
requires  that  SIPs  contain  adequate 
provisions  prohibiting  amounts  of 
emissions  that  "interfere  with 
maintenance  by  *   *  *  any  (downwind) 
State."  The  EPA  explained  and  applied 
this  requirement  in  the  NPR  as  follows: 

This  (interfere-with-maintenancel 
requirement  *   *  ■  does  not.  by  its  terras, 
incorporate  the  qualifier  of  "significantly." 
Even  so,  EPA  Iwlieves  that  for  present 
purposes,  the  term  "interfere"  should  be 
interpreted  much  the  same  as  the  term 
"contribute  signi6cantly,"  that  is,  through 
the  same  weight-of-evidence  approach. 

With  respect  to  the  1-hour  NAAQS,  the 
"interfere-with-maintenance"  prong  appears 
to  be  inapplicable.  The  EPA  has  determined 
that  the  1-hour  NAAQS  will  no  longer  apply 
to  an  area  after  EPA  has  determined  that  the 
area  has  attained  that  NAAQS.  Under  these 
circimistances,  emissions  from  an  upwind 
area  cannot  interfere  with  maintenance  of  the 
1-hour  NAAQS. 

With  respect  to  the  8-hour  NAAQS.  the 
"interfere-with-maintenance"  prong  remains 
important.  After  an  area  has  rrached 
attainment  of  the  8-hour  NAAQS.  that  area  is 
obligated  to  maintain  that  NAAQS.  (See 
sections  110(aKl)  and  17SA.)  Emissions  from 
sources  in  an  upwind  area  may  interfere  with 
that  maintenance. 

The  EPA  proposes  to  apply  much  the  same 
approach  in  analyzing  the  first  component  of— 
the  "interfere-with-maintenance"  issue, 
which  is  identifying  the  downwind  areas 
whose  maintenance  of  the  NAAQS  may 
sufiier  interference  due  to  upwind  emissions. 
The  EPA  has  analyzed  the  "interfere-with- 
maintenance"  issue  for  the  8-hour  NAAQS 
by  examining  areas  whose  current  air  quality 
is  monitored  as  attaining  the  8-hour  NAAQS 
(or  which  have  no  current  air  quaUty 
monitoring],  but  for  which  air  quality 
modeling  shows  nonattainment  in  the  )re«r 
2007.  This  result-is  projected  to  occur, 
notwithstanding  the  imposition  of  certain 
controls  required  under  the  CAA.  because  of 
projected  increases  in  emissions  due  to 
growth  in  emissions  generating  activity. 
Under  these  circumstances,  emissions  from 
upwind  areas  may  interfere  «irith  the 
downwind  area's  ability  to  attain. 
Ascertaining  the  impact  on  the  downwind 
area's  air  quality  of  the  upwind  area's 
emissions  aids  in  detennlning  whetlier  the 
upwind  emissions  interfere  with 
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(62  FR  60326). 

In  today's  action,  EPA  is  taking  the 
same  positions  with  respect  to  the 
interfere-with-maintenance  test  as 
described  in  the  NPR.  Because  EPA 
generally  interprets  the  "interfere-with- 
maintenance"  test  the  same  as  the 
"contributes-significantly-to- 
nonattainment"  test,  for  purposes  of 
convenience,  in  this  final  rule,  EPA 
sometimes  refers  to  "contributes- 
significantly-to-nonattainment"  to  refer 
to- both  tests. 

/.  Dates.  In  today's  action,  EPA  is 
determining  that  SIP  submissions 
required  under  this  rulemaking  must  be 
submitted  by  September  30, 1999  (see 
Section  VI.A.1.  Schedule  for  SIP 
Revision). 

Further,  in  today's  action,  EPA  is 
reauiring  that  SIP  controls  required 
today  must  be  implemented  by  no  later 
than  May  1,  2003,  and  they  must 
achieve  reductions  computed  with 
reference  to  an  overall  budget  amount 
determined  as  of  September  30,  2007 
(see  Section  V,  NOx  Control 
Implementation  and  Budget 
Achievement  Dates). 

/.  Downwind  Areas'  Control 
Obligations.  Commenters  have  argued 
that  under  the  CAA,  downwind  States 
must  implement  additional  controls 
before  EPA  may  require  controls  in 
upwind  States.  Commenters  base  this 
argument  in  part  on  the  provisions  of 
CAA  section  107(a).  which  provides. 

Each  State  shall  have  the  primary 
responsibility  for  assuring  air  quality  within 
the  entire  geographic  area  comprising  such 
State  by  submitting  an  implementation  plan 
for  such  State  which  will  specify  the  manner 
in  which  (NAAQS)  will  be  achieved  and 
maintained  within  each  air  quality  control 
region  in  such  State. 

Commenters  further  note  that 
downwind  States  must  implement 
additional  reductions  (beyond  those 
specifically  required  by  the  CAA  ^*]  as 
needed  to  attain,  under  section 
182(b)(l)(A)(i)  and  182(c)(2)(A).  The 
commenters  add  that  section  179(d)(2) 
is  a  generally  applicable  provision  that 
limits  the  stringency  of  required 
controls  to  what  is  feasible.  The 
commenters  read  these  provisions 
together  to  conclude  that  downwind 
States  must  first  implement  all  feasible 
control  measures  in  an  effort  to  reach 
attairmient,  and  only  after  EPA 
determines  that  such  States  have  done 
so  but  have  not  reached  attainment  may 
EPA  require  upwind  contributors  to 
implement  controls.  The  commenters 


"Raductioiu  •pacifically  raquiied  by  the  CAA 
indud*.  far  axainpta.  the  3  parc«nt-par-y«ar  ROP 
reduction*  required  of  ozone  nonattainment  t 
claMified  at  serious  or  higher,  under  section 
lS2(cX2MB). 


further  observe  that  some  of  the 
downwind  States  in  the  Northeast  have 
not  implemented  all  feasible  SIP    ■ 
measures. 

The  EPA  disagrees  with  this  legal 
analysis.  The  provision  in  section  107(a) 
that  accords  to  States  the  primary 
responsibility  for  the  air  quality  of  their 
air  basins,  in  essence  provides  the 
underlying  rationale  for  the  requirement 
of  States  to  submit  SIP  revisions  that 
meet  CAA  requirements.  This  phrase 
clarifies  that  the  requirement  of  assuring 
attainment  does  not  fall,  in  the  first 
instance,  on  EPA.  This  provision  does 
not  have  implications  for  apportioning 
responsibility  between  the  downwind 
State  and  upwind  States  for 
contributions  from  upwind  States. 
Downwind  States  would  still  carry  the 
primary  responsibility  of  assuring  clean 
air  even  after  the  upwind  contributors 
have  revised  their  SIPs  to  meet  the 
requirements  of  section  110(a)(2)(D). 

Fiulhermore.  EPA  disagrees  that 
section  179(d)(2)  has  any  apphcation  to 
today's  rulemaking.  That  provision  in 
essence  provides  a  general  rule  that  if  a 
nonattainment  area  fails  to  attain  by  its 
attainment  date,  EPA  may  require  the 
State  to  implement  reasonable  controls 
that  can  be  "feasibly  implemented." 
This  requirement  is  not  relevant  to 
today's  rulemaking,  which  addresses  the 
requirements  imder  section 
110(a)(2)(D)(i)(I)  that  SIPs  include 
provisions  eliminating  amounts  of 
emissions  from  their  sources  that 
contribute  significantly  to  downwind 
nonattaimnent. 

In  addition,  the  requirement  of 
downwind  States  to  implement 
reductions  beyond  minimiun  CAA 
reqtiirements  if  needed  for  attainment 
does  not  place  the  burden  of 
implementing  those  reductions,  in  the 
first  instance,  on  the  downwind  States. 
This  requirement  should  be  read  to  go 
hand-in-hand  with  the  section 
110(a)(2)(D)  requirement  that  upwind 
States  include  SIP  provisions  that 
prohibit  their  sources  from  emitting  air 
pollutants  in  amounts  that 
"significantly  contribute"  to  downwind 
nonattainment.  In  today's  action,  EPA  is 
promulgating  criteria  for  interpreting 
section  110(a)(2)(D)  to  take  into  accoimt 
downwind  attainment  needs. 

As  a  practical  matter.  EPA  has 
reviewed  the  status  of  Northeast  States' 
efforts  to  comply  with  the  requirements 
of  the  1990  CAA  Amendments  and  has 
found  that  these  States  have  complied 
with  the  vast  maiority  of  the  SIP 
submission  requirements.  Even  so.  EPA 
is  well  aware  that  some  of  the  States 
have  not  made  certain  required 


submissions.  ^^^  However.  EPA  sees  no 
basis  in  section  110(a)(2)(D)  to  mandate 
that  downwind  areas  complete  their  SIP 
plaiming  and  implementation  before 
upwind  areas  are  required  to  begin  that 
process.  Upwind  areas  have  been 
subject  to  the  requirements  of  section 
110(a)(2)(D) — in  some  form — since  the 
predecessor  to  this  provision  was  added 
in  the  1977  CAA  Amendments.  The 
EPA  has  determined,  through  air  quality 
modeling,  that  even  after  the  downwind 
States  fulfill  their  prescribed  CAA 
requirements,  they  will  have  areas 
expected  to  remain  in  nonattaiimient. 
Under  these  circumstances,  the 
downwind  areas  continue  to  constitute 
areas  with  air  quality  in 
"nonattainment"  imder  section 
110(a)(2)(D).  As  a  result,  upwind  areas 
with  emissions  in  amoimts  that 
"significantly  contribute"  to  the 
nonattainment  air  quality  dov«mwind  are 
subject  to  control  reouirements  whether 
or  not  the  downwind  areas  they  affect 
have  met  all  of  their  planning 
obligations. 

k.  Section  110(aX2XD)  Caselaw.  In  the 
NPR.  EPA  noted  that  prior  to  the  CAA 
Amendments  of  1990.  EPA  had  issued 
several  rulemakings  under  section 
110(a)(2)(E),  the'predecessor  to  section 
110(a)(2)(D),  and  section  126  that 
addressed  the  issue  of  significant 
contribution  in  the  context  of  pollutant 
transport.  In  those  rul«nakings,  EPA 
generally  applied  a  multi-factor  test  to 
determine  wnether  the  emissions  from 
the  soiuces  in  question  constituted  a 
signficant  contribution  to  downwind 
jurisdictions.  In  each  instance.  EPA 
concluded  that  the  emissions  at  issue 
from  the  upwind  sources  were  not 
demonstrated  to  impact  downwind  air 
quality  in  a  manner  that  would 
constitute  significant  contribution. 
Several  of  these  determinations  resulted 
in  judicial  challenges,  but  in  each 
instance  the  courts  upheld  the  Agency's 
determination  of  no  significant 
contribution.  The  EPA  indicated  in  the 
NPR  that  the  prior  rulemakings  and  the 
related  court  holdings,  provide  limited 
precedents  for  today's  action.  The  EPA 
noted  that  these  decisions  have  limited 
relevance  because  they  involved 
difiiarent  facts  and  circumstances, 
including  different  pollutants,  different 


"If  downwind  areas  fail  to  meet  their  planning 
obligationi.  they  are  subject  to  sanctions  (See 
Section  VI.  below.  As  EPA  noted  in  the  NPR,  62  FR 
60322-23.  Ln  some  instances.  States  in  the 
Northeest  failed  to  submit  all  of  their  required  SIP 
revisions  or  othw  coaunitments  nn^  raasa  1  of 
the  March  2, 1995  Memorandum  and  as  a  resuh. 
EPA  initiated  the  sanctians  pracees  by  starting 
sanctions  dodcs.  In  (snaral.  those  Slates  have  since 
made  the  required  Phase  1  submissions,  and  EPA 
terminated  the  sanctions  process  by  stopping  the 


upwind  sources,  and  different 
downwind  effects. 

Several  commenters  asserted  that 
these  prior  rulemakings  and  cases  are 
relevant  to  today's  action,  and  compel 
EPA  to  conclude  that  the  emissions 
from  the  upwind  States  affected  by 
today's  action  do  not  contribute 
significantly  to  downwind 
nonattainment  or  maintenance 
problems.  The  EPA  disagrees  that  these 
earlier  determinations  are  controlling 
and  that  these  earlier  determinations  are 
inconsistent  with  today's  action.  The 
EPA  responds  to  these  comments  in 
detail  in  the  Response  to  Comment 
document. 

B.  Alternative  Interpretation  of  Section 
110(aH2)(D) 

As  discussed  above,  in  the  NPR  EPA 
advanced  an  alternative  interpretation 
of  section  110(a)(2)(D)  (62  FR  60327). 
Under  this  alternative  interpretation, 
EPA  would  determine  the  level  of 
emissions  that  significanUy  contribute 
to  nonattainment  downwind  based  on 
factors  relating  to  the  entire  amount  of 
upwind  emissions  fitim  a  particular 
upwind  State  and  their  ambient  impact 
downwind.  The  EPA  would  then 
determine  what  emissions  reductions 
must  be  required  to  adequately  mitigate 
that  significant  contribution  based  on 
factors  relating  to  cost  effectiveness  of 
reductions  and  attaiiunent  needs 
downwind. 

The  EPA  continues  to  believe  that  this 
alternative  interpretation  remains  a 
permissible  interpretation  of  the  statute 
for  the  reasons  described  in  the  NPR  (62 
FR  60327).  In  any  event,  it  should  be 
noted  that  for  purposes  of  today's 
action,  EPA  finds  no  practical  diffiarence 
between  the  requirements  that  would 
result  from  the  interpretation  of  section 
110(a)(2)(D)  adopted  today  and  those 
that  would  result  from  the  alternative 
interpretation  described  in  the  NPR. 
That  is,  even  imder  the  alternative 
interpretation,  today's  rulemaking 
would  contain  the  same  findings  and 
require  the  same  SIP  revisions  as  under 
the  Interpretation  adopted  today  (62  FR 
60327). 

C.  Weight-of-Evidence  Determination  of 
Covered  States 

As  discussed  above,  EPA  applied  a 
multi-factor  approach  to  identify  the 
amounts  of  NO^c  emissions  that 
contribute  significanUy  to 
nonattainment.  The  EPA  evaluated  three 
air  quality  factors  for  each  upwind 
jurisdiction  (hereafter  referred  to  as 
"States"  or  "upwind  States")  to 
determine  whether  each  has  emissions 
whose  contributions  to  downwind 
nonattainment  problems  are  large  and/ 


or  frequent  enough  to  be  of  concern. 
Further,  for  those  States  whose 
emissions  are  large  and/or  frequent 
enough  to  be  of  concern,  EPA  applied 
highly  cost-effective  controls  to 
determine  the  amount  of  NO,  in  upwind 
States  which  significantly  contributes  to 
nonattainment  in,  or  interferes  with 
maintenance  by,  a  downwind  State.  The 
EPA  also  generally  reviewed  several 
othei  considerations  before  drawing 
final  conclusions.  Even  though  the 
actual  finding  of  significant  contribution 
applies  only  to  the  portion  of  a  State's 
emissions  for  which  EPA  has  identified 
highly  cost-effective  controls,  for  ease  of 
discussion,  the  term  "significant"  (or 
like  term)  is  used  in  the  discussion  in 
this  section  to  characterize  the 
emissions  of  each  upwind  State  that 
make  a  large  and/or  frequent 
contribution  to  nonattainment  in 
downwind  States  sufficient  to  warrant 
eliminating  a  portion  of  its  emissions 
equivalent  to  what  can  be  removed 
tluough  those  controls. 

The  purpose  of  this  section  is  to 
describe  the  technical  analyses 
performed  by  EPA  to  (a)  quantify  the  air 
quality  contributions  from  emissions  in 
each  upwind  State  on  both  1-hour  and 
8-hour  nonattainment,  as  well  as  8-hour 
maintenance,  in  each  downwind  State, 
and  (b)  determine  whether  these 
contributions  are  significant. 
.  In  the  proposed  weight-of-evidence 
approach.  EPA  specifically  applied 
several  factors  to  each  upwind  State,  as 
discussed  in  Section  n.A.3.c,  Definition 
of  Significant  Contribution.  These 
factors  include: 

•  The  overall  nature  of  ozone 
problem  (i.e.,  "collective  contribution"); 

•  The  extent  of  the  downwind 
nonattainment  problems  to  which  the 
upwind  State's  emissions  are  linked, 
including  the  ambient  impact  of 
controls  required  under  the  CAA  or 
otherwise  implemented  in  the 
downwind  areas;  and 

e  The  ambient  impact  of  the 
emissions  from  the  upwind  State's 
soiuoes  on  the  downwind . 
nonattainment  problems. 

As  part  of  the  analysis  of  these  factors, 
EPA  considered  the  findings  from 
OTAG's  technical  analyses,  as  well  as 
the  findings  from  a  number  of  other 
studies  performed  by  OTAG 
p>articipants  independent  of  OTAG.  The 
major  findings  from  these  analyses  are 
described  below.  This  is  followed  by  an 
overview  of  the  approach  used  by  B'A 
in  the  proposal  for  considering  the 
above  factors  to  identify  States  that 
make  a  significant  contribution  to 
downwind  nonattainment.  The 
comments  and  EPA's  response  to 
comments  on  EPA's  weight-of-evidenoe 


proposal  are  then  discussed.  Following 
that  discussion,  the  results  of  additional 
State-by-State  UAM-V  modeling  and 
State-by-State  CAMx  "  source 
apportiorunent  modeling  performed  by 
EPA  in  response  to  comments  are 
summarized. '2  xhe  EPA's  analysis  of  the 
modeling  results  in  terms  of  the 
significance  of  the  contributions  of 
upvtnnd  States  to  downwind 
nonattainment  is  presented  in  Section 
II.C.4.  Confirmation  of  States  Making  a 
Significant  Contribution  to  Downwind 
Nonattaiimient. 

1.  Major  Findings  From  OTAG-Related 
Technical  Analyses 

The  major  findings  from  the  air 
quality  and  modeling  analyses  by  OTAG 
and  individual  OTAG  participants  that 
are  most  relevant  to  today's  rulemaking 
are  as  follows: 

e  several  different  scales  of  transport 
(i.e.,  intercity,  intrastate,  interstate,  and 
inter-regional]  are  important  to  the 
formation  of  high  ozone  in  many  areas 
of  the  East; 

•  emissions  reductions  in  a  given 
multistate  region/subregion  have  the 
most  effect  on  ozone  in  that  same 
region/subregion; 

•  emissions  reductions  in  a  given 
multistate  region/subregion  also  affect 
ozone  in  downwind  midtistate  regions/ 
subregions; 

•  downvdnd  ozone  benefits  decrease 
with  distance  from  the  source  region/ 
subregion  (i.e.,  farther  away,  less  effect); 

•  downwind  ozone  benefits  increase 
as  the  size  of  the  upwind  area  Iwing 
controlled  increases,  indicating  that 
there  is  a  cumulative  benefit  to 
extending  controls  over  a  lai]ger  area; 

•  downwind  ozone  lienefits  increase 
as  upwind  emissions  reductions 
increase  (the  larger  the  upwind 
reduction,  the  greater  the  downwind 
benefits); 

•  a  regional  strategy  focusing  on  NOx 
reductions  across  a  broad  portion  of  the 
region  will  help  mitigate  the  ozone 
problem  in  many  areas  of  the  East; 

•  both  elevated  and  low-level  NOx 
reductions  decrease  ozone 
concentrations  regionwide; 

•  there  are  ozone  benefits  across  the 
range  of  controls  considered  by  OTAG; 
the  greatest  benefits  occur  with  the  most 
emissions  reductions;  there  was  no 
"bright  line"  t)eyond  which  the  benefits 
of  emissions  reductions  diminish 
significantly; 

a  even  with  the  large  ozone 
reductions  that  would  occur  if  the  most 


>■  Comprehensive  Air  Quality  Model  with 
Extensions. 

"The  UAM-V  and  CAMx  models  are  described 
in  the  Air  Quality  Modeling  TSD. 
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stringent  controls  considered  by  OTAG 
were  implemented,  there  may  still 
remain  high  concentrations  in  some 
portions  of  the  OTAG  region;  and  a 
regional  NOx  emissions  reduction 
strategy  coupled  with  local  NOx  and/or 
VOC  reductions  may  be  needed  to 
enable  attainment  and  maintenance  of 
the  NAAQS  in  this  region. 

The  above  findings  provide  technical 
evidence  that  transport  within  portions 
of  the  OTAG  region  results  in  large 
contributions  from  upwind  States  to 
ozone  in  downwind  are^s,  and  that  a 
regionwide  approach  to  reduce  NOx 
emissions  is  an  effective  way  to  address 
these  interstate  contributions. 

2.  Summary  of  Notice  of  Proposed 
Rulemaking  Weight-of-Evidence 
Approach 

The  EPA  relied  on  OTAG  data  to 
develop  the  information  necessary  to 


evaluate  the  weight-of-evidence  fectors 
identified  above.  These  data  include 
emissions  (tons)  and  emission  density 
(tons  per  square  mile),  air  quality 
analyses,  trajectory,  wind  vector,  and 
"ozone  cloud"  analyses,  and 
subregional  zero-out  modeling.  In  brief, 
EPA's  proposed  approach  was  as 
follows: 

•  the  OTAG  transport  distance  scale 
was  applied  to  identify,  based  on  the 
meteorological  potential  for  transport, 
which  States  may  contribute  to  ozone  in 
downwind  States; 

•  the  results  of  the  OTAG  subregional 
modeling  runs  (described  below)  were 
used  to  quantify  the  extent  to  which 
each  subregion  contributes  to 
downwind  nonattainment  for  the  l-hoiu* 
and/or  8-hour  NAAQS; 

•  the  OTAG  2007  Base  Case  NOx 
emissions  and  emissions  density  were 


used  to  identify  States  which  emit  large 
amounts  of  NOx  and/or  have  a  high 
density  of  NOx  emissions  compared  to 
other  States  in  the  OTAG  region  and, 
therefore,  have  NOx  emissions  which 
may  be  great  enough  to  contribute  to 
downwind  nonattainment;  and  the 
OTAG  2007  Base  Case  NOx  emissions 
were  also  used  to  translate  the  findings 
ht)m  the  subregional  modeling  to  a 
State-by-State  basis. 

a.  Quantification  of  Contributions.  As 
part  of  OTAG's  assessment  of  transport, 
a  series  of  model  runs  were  performed 
to  examine  the  impacts  of  emissions 
from  each  of  12  multistate  subregions  on 
ozone  in  downwind  areas.  The  locations 
of  these  subregions  are  shown  in  Figxue 

n-i. 


Figure  II-l.      OTAG  Subregions 


In  each  subregional  model  run,  all 
manmade  emissions  were  removed  from 
one  upwind  subregion  and  the  model 
was  run  for  the  OTAG  )uly  1988  and 
1995  episodes.  The  "parts  per  billion 
(ppb)"  differences  in  ozone  between 
each  subregional  zero-out  run  compared 
to  the  corresponding  2007  Base  Case  rim 


were  used  to  quantify  the  air  quality 
impacts  of  the  subregion  on 
nonattainment  downwind. 

In  the  proposed  NOx  SIP  call.  EPA 
considered  areas  as  "nonattainment"  if 
air  quality  monitoring  indicates  that  the 
area  is  currently  measuring 
nonattainment  and  if  air  quality 


modeling  indicates  future 
nonattainment,  taiung  into  account  CAA 
control  requirements  and  growth.  In  this 
regard,  areas  were  considered 
nonattainment  for  the  1-hour  NAAQS  if 


they  had  1994-1996  ^3  monitoring  data 
indicating  measured  1-hour  violations 
and  2007  Base  Case  1-hour  predictions 
>=125  ppb.  Areas  were  considered  to  be 
nonattainment  for  the  8-hour  NAAQS  if 
they  had  1994-1996  monitoring  data 
indicating  measiired  8*hour  violations 
and  2007  Base  Case  8-hour  predictions 
>=85  ppb.  The  inconsistency  between 
the  form  of  the  8-hour  NAAQS.  which 
considers  3  years  of  data  for 
determining.the  average  of  the  fourth- 
highest  8-hour  daily  maximum 
concentration  at  a  monitor,  and  the 
limited  predictions  available  from  the 
OTAG  episodes  introduced  a 
complication  to  the  analysis  of  8-hour 
contributions.  It  was  not  possible  to  use 
the  model  predictions  in  a  way  that 
explicitly  matched  the  form  of  the  8- 
hoiu-  NAAQS.  Instead,  an  analysis  of 
seasonal  and  episodic  ozone 
measurements  was  performed  in  an 
attempt  to  link  8-hour  measured 
concentrations  during  the  OTAG 
episodes  to  the  form  of  the  8-hour 
NAAQS,  as  closely  as  possible.  The 
results  of  that  analysis  indicated  that  the 
3-episode  average  of  the  second  highest 
8-hour  ozone  concentrations  measured 
during  the  OTAG  1991, 1993,  and  1995 
episodes  corresponded  best,  overall,  to 
the  3-year  average  of  the  fourth  highest 
8-hour  daily  ambient  data.  However, 
since  OTAG  subregional  modeUng  was 
only  available  for  the  1988  and  1995 
episodes.  EPA  used  the  concentrations 
during  these  two  episodes  in  calculating 
average  second  hig^  8-hour 
concentrations.  ** 

b.  Evaluation  of  1 -Hour  and  8-,Hour 
Contributions.  In  the  proposal,  EPA 
siunmarized  the  "ppb"  contributions  to 
downwind  nonattainment  from  each 
subregion  in  terms  of  both  the  frequency 
and  the  magnitude  of  the  downwind 
impacts  over  specific  concentration 
ranges  (e.g..  2  to  5  ppb.  5  to  10  ppb.  10 
to  15  ppb.  etc.).  The  results  indicate 
that,  in  general,  large  contributions  to 
downwind  nonattainment  occur  on 
numerous  occasions.  Although  the  level 
of  downwind  contribution  varies  from 
subregion  to  subregion,  a  consistoat 
pattern  is  apparent  for  both  1-hour 
nonattainment  and  8-hour 
nonattainment.  Specifically,  the  results 
of  the  subregional  modeling  indicate 
that  emissions  bom  States  in  subregions 


**Data  for  1994-1996  were  used  because  these 
were  the  most  recent  quality-assured  daU  available 
at  the  time  the  analysis  was  performed. 

>*In  response  to  comments,  EPA  has  reexamined 
the  method  for  relating  8-hour  model  predictions 
during  the  OTAG  episodes  to  the  form  of  the  6-hour 
NAAQS.  This  is  discussed  further  in  Section 
II.C.2.C.  Comments  and  Responses  on  the  Proposed 
Weight  of  Evidence  Approach  to  Significant 
Contribution. 


1  through  9  produce  large  1-hour  and  8- 
hour  contributions  downwind  in  terms 
of  the  magnitude  and  frequency, 
including  geographic  extent,  of  the 
downwind  impacts.  In  addition, 
nonattainment  areas  within  many  States 
in  the  OTAG  region  receive  large  and/ 
or  frequent  contributions  from 
emissions  in  these  subregions.  The  EPA 
proposed  to  find  that  most  of  the  States 
whose  emissions  are  wholly  or  partially 
contained  within  one  or  more  of  these 
subregions  (i.e.,  Alabama,  Connecticut. 
£>elaware.  Georgia.  Illinois,  Indiana, 
Kentucky.  Maryland.  Michigan, 
Missouri,  New  Jersey,  New  York,  North 
Carolina.  Ohio.  Pennsylvania,  South 
Carolina,  Tennessee,  Virginia,  West 
Virginia,  and  Wisconsin,  as  well  as  the 
District  of  Columbia)  are  making  a 
significant  contribution  to  downwind 
nonattainment.  In  addition  to  the 
ambient  impact  demonstrated  by  the 
subregional  modeling,  this  proposed 
finding  was  based  on  a  determination 

that: 

•  OTAG  strategy  modeling  and  non- 

OTAG  modeling  indicate  that  NOx 
emissions  reductions  across  these  States 
would  produce  large  reductions  in  1- 
hour  and  8-hour  ozone  concentrations 
across  broad  portions  of  the  region 
including  1-hour  and  8-hour 
nonattainment  areas; 

•  these  States  are  upwind  from 
nonattainment  areeis  within  the  1-  to  2- 
day  distance  scale  of  transport: 

•  these  States  form  a  contiguous  area 
of  manmade  emissions  covering  most  of 
the  core  portion  of  the  OTAG  region; 

•  11  of  the  States  that  are  wholly 
within  subregions  1  through  9  have  a 
relatively  high  level  of  NOx  emissions 
from  sources  in  their  States;  these  States 
are  ranked  in  the  top  50  percent  of  all 
States  in  the  region  in  terms  of  total 
NOx  emissions  and/or  have  NOx 
emissions  exceeding  1000  tons  per  day; 

•  States  wholly  within  subregions  1 
through  9  with  lesser  emissions  have  a 
relatively  high  density  of  NOx 
emissions; 

•  for  the  seven  States  that  are  only 
partially  contained  in  one  of  subregions 
1  through  9,  the  State  total  NOx 
emissions,  as  well  as  each  State's 
contribution  to  NOx  emissions  in  the 
subregions  in  which  they  are  located, 
indicate  that  six  of  the  States  each  have: 
NOx  emissions  that  are  more  than  10 
percent  of  the  total  NOx  emissions  in 
one  of  these  subregions.  NOx  emissions 
in  the  top  50  percent  among  all  States, 
and/or  a  majority  of  its  NOx  emissions 
within  one  of  these  subregions. 

For  the  New  England  States  that  were 
not  included  in  any  of  the  OTAG  zero- 
out  subregions,  EPA  foimd  that  two  of 
these  States  (i.e.,  Massachusetts  and 


Rhode  Island)  have  a  high  density  of 
NOx  emissions.  Also,  the  trajectory  and 
wind  vector  analyses  indicated  that 
these  States  are  immediately  upwind  of 
nonattainment  areas  in  other  States. 

For  the  nine  States  in  the  OTAG 
region  which  are  wholly  within 
subregions  10, 11,  and  12  (i.e..  Florida. 
Kansas,  Louisiana,  Minnesota, 
Nebraska,  North  D^ota,  Oklahoma, 
South  Dakota,  and  Texas),  and  for 
Arkansas,  Iowa,  and  Mississippi.  EPA 
proposed  that  emissions  from  each  of 
these  States  should  be  considered  not  to 
significantly  contribute  to  downwind 
nonattainment.  These  States  are  further 
discussed  below  in  Section  II.C.5,  States 
Not  Covered  by  this  Rulemaking. 

c.  Comments  and  Responses  on 
Proposed  Weight-of-Evidence  Approach 
to  Significant  Contribution.  The  EPA 
received  a  number  of  comments  on 
various  elements  of  the  proposed 
weight-of-evidence  approach.  In 
addition,  EPA  received  new  modeling 
and  analyses  performed  by  commenters 
which  address  the  issue  of  significant 
contribution.  The  following  is  a 
summary  of  the  major  comments 
received  by  EPA  and  the  responses  to 
these  comments.  Additional  comments 
and  EPA's  response  to  these  comments 
are  provided  in  the  Response  to 
Comment  document. 

Comment:  Some  commenters  stated 
that  it  was  inappropriate  to  use  a 
weight-of-evidence  approach  to 
determine  the  significance  of  upwind 
emissions  on  downwind  nonattainment 
Rather,  it  was  argued  that  EPA  should 
use  a  specific  "bright  line"  criterion. 
Other  commenters  supported  the 
weight-of-evidence  approach. 

Response:  The  magnitude  and 
frequency  of  contributions  bom  an 
upwind  State  to  downwind 
nonattainment  depend  on  the  extent  of 
the  nonattainment  problem  in  the 
downwind  area,  the  emissions  in  the 
downwind  area,  the  emissions  in  the 
upwind  State,  the  distance  between  the 
upvnnd  State  and  the  downwind  area, 
and  weather  conditions  (i.e.,  winds  and 
temperatures  which  favor  ozone 
formation  and  transport).  Because  these 
factors  vary  in  a  complex  way  across  the 
OTAG  region,  it  is  not  possible  to 
develop  a  single  bright  line  test  for 
significance  that  will  be  appUcable  and 
appropriate  for  all  f>otential  upwind- 
State-to-downwind-area  linkages. 
Therefore.  EPA  believes  that  it  is  more 
appropriate  to  use  a  weight-of-evidence 
approach  to  account  for  all  of  these 
factors  than  establishing  a  bright  line 
criterion. 

Comment:  Some  commented  that  EPA 
should  not  use  the  trajectory,  wind 
vector,  and  "ozone  cloud"  anal)rses  as  a 
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basis  for  determining  significant 
contribution  because  these  techniques 
indicate  air  movement  and  do  not 
account  for  ozone  formation  and 
depletion  due  to  photochemical 
reactions  and  other  processes.  Other 
commenters  argued  in  favor  of  using 
this  information  as  means  of  iinlcing 
upwind  States  with  downwind 
nonattainment. 

Response:  The  EPA  agrees  that 
information  from  such  techniques 
should  not  be  used  as  the  sole  basis  for 
finding  that  certain  upwind  States 
significantly  contribute  to 
nonattainment  in  specific  downwind 
States.  However,  EPA  believes  that  it  is 
important  to  consider  the  "movement" 
of  ozone  and/or  precursors  as  part  of  the 
air  quality  evaluation  of  contributions 
from  upwind  States.  This  factor  is 
incorporated  into  the  air  quality  models 
used  by  EPA  for  this  rulemaking.  The 
inclusion  of  this  information,  in 
conjunction  with  numerous  other  air 
quality  factors  in  the  models,  provides 
for  a  more  technically  robust  analysis 
than  can  be  provided  by  the  trajectory, 
ozone  cloud,  and  wind  vector  analyses 
alone. 

Comment:  A  number  of  commenters 
stated  that  CAA  section  110(a)(2)(D) 
requires  a  State-by-State  demonstration 
that  emissions  within  an  upwind  State 
make  a  significant  contribution  to 
nonattainment  in  another  State  and 
thus,  EPA's  proposed  approach  of  using 
subregional  (i.e.,  multistate)  modeling, 
together  with  each  upwind  State's  NOx 
emissions,  to  establish  these  linkages  is 
legally  fiawed.  These  commenters 
argued  that  section  110(a)(2)(D)  requires 
"each  implementation  plan  submitted 
by  a  State"  to  contain  provisions  that 
prohibit  any  source  or  other  type  of 
emissions  activity  "within  the  State" 
firom  emitting  air  pollutants  in  amounts 
that  contribute  significantly  to  a 
downwind  nonattainment  problem.  The 
commenters  concluded  that  these 
provisions  require,  as  a  matter  of 
technical  procedure,  that  EPA  must  base 
its  determination  that  emissions  from  a 
particular  State  significantly  contribute 
to  nonattainment  downwind  on  a 
technical  analysis  of  that  particular 
State's  emissions.  According  to  the 
commenters,  section  110(a)(2)(D)  by  its 
terms,  prohibits  EPA  from  making  that 
technical  determination  by  examining 
the  impact  of  emissions  from  a  group  of 
States  on  a  downwind  nonattainment 
problem,  and  then  extrapolating  from 
that  information  to  determine  whether 
emissions  from  each  State  within  that 
group  should  be  considered  to  make  a 
significant  contribution. 

As  a  technical  matter,  these 
commenters  argue  that  if  emissions  from 


more  than  one  State  are  lumped  together 
in  assessing  the  contribution  to  a 
downwind  State,  there  is  no  way  to 
determine  the  amount  of  emissions  in 
each  contributing  State  that  must  be 
reduced.  The  commenters  argue  that  the 
only  way  to  establish  S{)ecific  upwind 
State  to  downwind  State  linkages  is 
through  air  quality  modeling  on  a  State- 
by-State  basis.  Further,  the  commenters 
contend  that  once  an  area  beyond  a 
particular  State's  boundaries  is 
modeled,  there  is  no  way  of  knowing 
how  much  farther  upwind  to  go  in  terms 
of  defining  a  source  area.  In  order  to 
address  these  issues,  many  commenters 
stated  that  EPA  must  do  State-by-State 
zero-out  UAM-V  modeling  and/or  State- 
by-State  source  apportionment 
modeling  using  the  CAMx  model  to 
determine  downwind  contributions 
from  upwind  States. 

Response:  On  the  legal  issue,  EPA 
disagrees  that  the  above-referenced 
provisions  of  section  110(a)(2)(D).  by 
their  terms,  mandate  the  technical 
procedure  for  EPA  to  make  the 
determination  of  significant 
contribution.  These  provisions  simply 
indicate  that  EPA  must  make  that 
determination  on  a  SIP-by-SIP  basis, 
that  is.  for  EPA  to  issue  a  SIP  call  with 
respect  to  a  particular  State,  EPA  must 
determine  that  the  provisions  of  that  SIP 
fail  to  adequately  control  emissions 
from  sources  within  the  State.  However, 
these  provisions  do  not  mandate  any 
particular  technical  procedure  fw 
making  that  determination.  As  a  result. 
EPA  may  employ  any  technical 
procedure  that  is  sufficiently  accurate. 
As  discussed  below,  EPA  believes  that 
its  subregional  approach  is  sufficiently 
accurate  to  justify  the  SIP  call.  However, 
in  response  to  this  and  other  comments, 
EPA  did  conduct  State-by-State 
modeling.  The  results  of  this  modeling, 
as  discussed  below,  confirm  the  results 
of  the  subregional  modeliM. 

On  the  tecnnical  issue,  ^A  used  the 
subregional  modeling  as  part  of  the 
proposed  approach  because  OTAG  had 
developed  and  relied  on  this  modeling 
as  part  of  its  analysis  to  quantify  the 
impacts  of  manmade  emissions  in 
upwind  areas  on  ozone  in  downwind 
areas.  In  addition,  in  conjunction  with 
other  information.  EPA  believes  that  it 
is  possible  to  make  rational 
extrapolations  from  the  subregional 
results  in  order  to  draw  conclusions  as 
to  the  contribution  of  individual  States. 
The  EPA  believes  that  it  is  credible  to 
use  NO,  emissions  in  each  State,  along 
with  the  subregional  modeling  results, 
in  the  determination  of  significance  in 
view  of  the  results  of  OTAG  modeling 
which  indicate  that,  in  addition  to  local 
emissions,  the  level  of  ozone  in  a 


downwind  State  is  directly  related  to 
the  magnitude  of  NO.  emissions  in 
upwind  areas  and  the  proximity  of  the 
upwind  area  to  the  downwind  State.  A 
more  detailed  discussion  of  the 
technical  validity  of  the  subregional 
modeling  is  contained  in  the  Response 
to  Comment  Document. 

The  EPA  recognizes  that  State-by- 
State  modeling  would  provide  some 
additional  precision  to  the  magnitude 
and  frequency  of  individual  State-to- 
State  contributions.  In  response  to  the 
recommendations  for  additional 
modeling.  EPA  performed  both  State-by- 
State  UAM-V  zero-out  modeling  and 
State-by-State  CAMx  source 
apportionment  modeling  for  many  of 
the  upwind  States  in  the  OTAG  region 
which  were  proposed  as  significant 
contributors.  The  EPA's  analysis  of  the 
contributions  to  downwind 
nonattainment  using  the  State-by-State 
modeling  confirms  the  overall  finding, 
based  on  the  proposed  subregional 
modeling,  that  the  23  jurisdictions 
identified  in  the  proposal  significantly 
contribute  to  nonattainment  in 
downwind  States.  Specifically,  the 
subregional  modeling  indicates  that 
manmade  emissions  from  sources  in 
subregions  1  through  9  make  large  and/ 
or  frequent  contributions  to  1-hour  and 
8-hour  nonattainment  in  specific 
downwind  States.  The  EPA's  analysis  of 
the  State-by-State  modeling 
demonstrates  that  each  of  die  23 
upwind  jurisdictions  identified  through 
subregional  modeling  significantly 
contribute  to  nonattainment  in  specific 
downwind  States.  In  addition,  the 
results  of  the  State-by-State  modeling 
show  that  the  specific  upwind-State-to- 
downwind-nonattainment  linkages 
indicated  by  the  subregional  modeling 
are  confirmed  overall  by  the  State-by- 
State  modeling.  The  State-by-State 
modeling  analyses  are  summarized 
below  and  more  fully  documented  in 
the  Air  Quality  Modeling  TSD. 

Comment:  'The  EPA  received 
conunmits  that  zero-out  modeling 
introduces  sharp  spatial  changes  in 
emissions  and  pollutants  along  the 
edges  of  the  zero-out  area.  The 
commenters  contend  that  this  is  not 
credible  and  provides  an  incorrect 
assessment  of  transport. 

Response:  The  EPA  disagrees  with 
this  conunent,  as  discussed  in  the 
Response  to  Comments  document.  Also. 
as  indicated  above,  in  response  to  other 
comments.  EPA  has  performed  CAMx 
source  apportionment  modeling  which 
does  not  use  a  zero-out  technique  for 
quantifying  ozone  contributions  from 
upwind  States.  In  general.  EPA  has 
found  that  the  source  apportionment 
technique  and  zero-out  modeling 


provide  consistent  information  on  the 
relative  contribution  of  upwind  States  to 
downwind  nonattainment.  In  cases 
where  the  two  techniques  do  not 
provide  consistent  results,  the  source 
apportionment  technique  tends  to 
indicate  larger  contributions  than  the 
zero-out  modeling.  The  differences 
between  these  two  modeling  techniques 
are  described  further  in  the  Air  Quality 
Modeling  TSD. 

Comment:  Some  comments  referenced 
a  study  which  analyzed  the  "noise" 
(i.e..  uncertainty)  in  the  UAM-V 
modeling  system.  This  study  purports  to 
show  that  the  contributions  from  some 
States  EPA  proposed  as  significant  are 
within  the  "noise"  of  the  model. 

Response:  This  study  focuses  on 
model  uncertainty  by  varying  many,  but 
not  all.  inputs  to  the  model.  The  study 
does  not  contend  that  the  inputs 
selected  by  OTAG  are  incorrect,  but 
rather  that  there  may  be  other  plausible 
values  for  these  inputs.  The  results 
indicate  that  there  is  a  range  of 
uncertainty  in  predicted  ozone 
associated  with  the  range  of  possible 
values  for  the  particular  inputs  studied 
by  the  commenter.  The  study  does  not 
indicate  that  there  is  any  bias  in  the 
model's  predictions  (i.e.,  there  is  no 
indication  that  the  predictions  are  too 
high  or  too  low).  The  specific  values  for 
the  inputs  being  used  by  EPA  in  its  air 
quality  modeling  are  the  same  values 
that  were  used  by  OTAG.  These  values 
were  selected  by  the  OTAG  Regional 
and  Urban  Scale  Modeling  Work  Group, 
which  included  experts  in  air  quality 
modeling  from  the  public  and  private^ 
sector,  in  conjtmction  with  the  model's 
developers.  Systems  Application 
International.  The  predictions  from 
OTAG's  model  runs  using  these  same 
input  values  were  evaluated  against 
ambient  measurements  and  found  by 
OTAG  to  provide  acceptable  results. 
The  EPA  continues  to  beUeve  that  the 
specific  inputs  selected  by  OTAG  are 
technically  sound  and  the  modeling 
results  are  credible.  A  further  discussion 
of  EPA's  response  to  this  comment  is  in 
the  Response  to  Comments  dociunent. 

Comment:  Several  commenters  stated 
that  emissions  from  large  point  sources 
of  NO,  in  specific  States  do  not 
contribute  significantly  to  downwind 
nonattainment. 

Response:  As  discussed  in  Section 
II.A.3.C.  Definition  of  Significant 
Contribution,  under  EPA's  collective 
contribution  approach,  if  emissions  in 
the  aggregate  from  a  particular 
geographic  region  or  State  are  found  to 
contribute  significantly  to 
nonattainment  downwind,  then  the 
emissions  in  that  region  or  State  are 
considered  to  be  significant  contributors 


to  that  nonattainment  problem. 
Moreover,  EPA  treats  emissions  as 
"contributing  significantly"  only  to  the 
extent  they  may  be  eliminated  through 
highly  cost-effective  reductions.  Thus,  if 
all  emissions  from  a  State,  when 
considered  in  the  aggregate,  are  found  to 
contribute  significantly  to 
nonattainment  downwind,  and  if  there 
are  highly  cost-effective  controls  for 
NO,  emissions  from  sources  in  the 
upwind  State,  then  the  amount  of  NO, 
emissions  from  these  sources  that  can  be 
eliminated  with  such  controls  are 
considered  to  be  making  a  significant 
contribution.  The  amount  of  emissions 
determined  through  this  approach  to 
make  a  significant  contribution  may  be 
relatively  small,  compared  to  the 
upwind  State's  entire  inventory;  and  the 
ambient  impact  downwind  of 
eliminating  that  amount  may  be 
relatively  small  as  well.  However,  this 
small  impact  does  not  mean  that  the 
emissions  themselves  are  not  significant 
insofar  as  their  contribution  to 
nonattainment  downwind.  Further,  as 
discussed  in  Section  IV.  Air  Quality 
Assessment,  when  the  amount  of 
emissions  required  to  be  eliminated 
from  upv«dnd  States  are  combined  and 
modeled  collectively,  their  ambient 
impact  downwind  is  larger. 

Comment:  One  commenter  provided  a 
recommendation  for  deaUng  with  the 
concern  that  the  spatial  resolution  of 
meteorological  inputs  to  the  air  quality 
model  may  be  too  coarse  to  require  that 
predicted  exceedences  correspond 
exactly  with  a  county  violating  the 
NAAQS.  The  commenter's 
recommendations  were  to  base  the 
selection  of  1-hour  nonattainment 
receptors  on  model  predicted 
exceedences  in  either  (a)  all  counties 
within  the  metropolitan  statistical  area 
containing  the  nonattaiiunent  area  or  (b) 
all  coimties  comprising  the  designated 
1-hour  nonattainment  area. 

Response:  The  EPA  beUeves  that  the 
appropriate  way  to  address  this  issue  is 
to  use  all  counties  comprising  the 
designated  1-hour  nonattaimnent  area. 
That  is.  all  counties  in  a  designated  1- 
hour  nonattainm«)t  area  should  be 
considered  as  possible  nonattainment 
receptors  for  the  purposes  of  evaluating 
contributions  to  nonattainment  under 
the  1-hour  NAAQS.  The  EPA  recognizes 
that  not  all  counties  within  a  designated 
nonattainment  area  have  monitors,  and 
that  some  counties  may  have  monitors 
that  indicate  attainment  in  that  county. 
Even  so.  EPA  recognizes  that  under  the 
1-hour  NAAQS.  nonattainment 
boundaries  are  generally  used  to 
describe  an  area  with  the  nonattainment 
problem.  Thus.  EPA  believes  that  this 
geographic  vicinity  offers  the  best 


indication  of  an  area  that  may  be 
expected  to  have  nonattainment  air 
quality  somewhere  within  its 
boundaries.  The  EPA  believes  that  it  is 
appropriate  to  include  all  counties  in 
the  designated  nonattainment  area 
because  the  entire  nonattainment  area  is 
responsible  for  meeting  the  1-hour 
NAAQS,  even  if  only  one  monitor 
measures  nonattainment  at  any  one 
time.  As  noted  elsewhere,  EPA  predicts 
that  many  1-hour  nonattainment  areas 
that  currently  monitor  nonattainment 
somewhere  within  the  area  will  remain 
in  nonattainment  in  2007,  in  some  cases 
because  of  predicted  violations  in 
counties  that  currently  monitor 
attainment.  The  EPA  believes  that  the 
entire  area  should  be  considered  to  be 
in  nonattainment  until  all  monitors  in 
the  area  indicate  attainment  of  the 
NAAQS.  Thus,  in  today's  rulemaking. 
EPA  used  the  designated  1-hour 
nonattainment  area  in  selecting  the 
receptors  to  be  used  to  evaluate  impacts 
on  downwind  nonattainment  problems. 

Comment:  Several  commenters 
questioned  the  validity  of  EPA's 
approach  of  using  the  3-episode  average 
of  the  second  bluest  8-hour  daily 
maximum  concentration  to  represent 
the  form  of  the  B-hoiu-  NAAQS  (i.e..  the 
3-year  average  of  the  fourth  highest  8- 
hour  daily  maximum  values  at  a 
monitor  '*).  Commenters  expressed  the 
concern  that  the  average  second  high 
may  not  be  representative  for  all  areas 
across  the  OTAG  domain.  Howrever, 
none  of  the  commenters  provided  any 
suggested  alternatives  to  EPA's 
approach. 

Response:  The  analysis  performed  by 
EPA  to  establish  a  relationship  between 
the  air  quality' during  the  OTAG 
episodes  and  the  ftmn  of  the  8-hour 
NAAQS  was  based  upon  an  analysis  of 
3  years  of  monitoring  data  compared  to 
monitoring  data  during  the  OTAG 
episodes.  In  response  to  comments.  EPA 
performed  an  analysis  to  determine  how 
the  predicted  average  second  high  8- 
hour  values,  as  well  as  several 
alternative  8-hour  values,  compared  to 
ambient  8-hour  design  values,  based  on 
1994  to  1996  measured  data.  Based  on 
this  analysis.  EPA  determined  that, 
overall,  the  model-predicted  average 
second  high  values  underestimate  the 
corresponding  ambient  design  values  for 
those  counties  in  the  OTAG  domain 
with  1994-1996  ambient  values  >=85 
ppb.  In  addition  to  the  average  second 
hi^.  EPA  also  compwred  six  other 
measures  of  8-hour  model  predictions  to 
ambient  design  values.  The  six  other 
measures  include  the  highest,  second 


'^  For  the  puipoM*  of  discuscion  in  this  Sactioa. 
thM*  ««luM  at*  nktnd  to  a*  "dMign"  valuM. 
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highest,  third  highest,  and  fourth 
highest  ozone  predictions  across  the 
July  1991.  1993,  and  1995  episodes;  the 
3-episode  average  of  the  highest 
concentrations;  and  the  3-episode 
average  of  the  highest,  second  highest, 
and  third  highest  concentrations.  The 
EPA  also  developed  the  same  measures 
using  model  predictions  from  all  4 
episodes  for  comparison  to  the  ambient 
design  values.  The  results  indicate  that 
none  of  the  alternative  measures 
provides  a  universal  best  match  to 
ambient  8-hour  design  values  in  all 
States.  Each  of  the  indicators 
overestimates  values  in  some  areas  and 
underestimates  values  in  other  areas  to 
a  varying  extent.  Furthermore,  the  best 
representation  of  8-hour  design  values 
using  predictions  from  the  OTAG 
episodes  varies  from  State  to  State. 
Given  that  the  predicted  average  second 
high  underestimates  ambient  8-hour 
design  values  and  that  none  of  the  other 
8-hour  indicators  examined  by  EPA 
provides  a  "best"  match  to  ambient 
values  in  all  cases,  EPA  has  decided  to 
analyze  the  contributions  to  8-hour 
nonattainment  problems  using  all  8- 
hour  predictions  >=85  ppb.  The  EPA 
believes  that  this  approach  is 
appropriate  given  that  EPA  is  using 
modeling  results  for  the  8-hour  NAAQS 
merely  as  an  indicator  of  the  likelihood 
that  areas  that  currently  monitor 
violations  of  the  8-hour  NAAQS  will 
continue  to  be  nonattainment  for  the  8- 
hour  NAAQS  and/or  have  8-hour 
maintenance  problems  in  2007. J*  Thus, 
the  air  quaUty  analysis  of  8-hour 
contributions,  described  below,  focuses 
on  all  8-hour  values  >=85  ppb. 

Comment:  Several  commenters 
submitted  new  State-by-State  zero-out 
modeling  using  UAM-V  and  CAM, 
source  apportionment  modeling 
purporting  to  show  that  contributions 
from  fmrticular  upwind  States  are 
insignificant. 

Response:  The  EPA  reviewed  the 
commenters'  modeling  to  determine  and 
assess  (a)  the  technical  aspects  of  the 
models  that  were  applied;  (b)  the  types 
of  episodes  modeled;  (c)  the  methods  for 
aggregating,  analyzing,  and  presenting 
the  results;  (d)  the  completeness  and 
applicability  of  the  information 
provided;  and  (e)  whether  the  technical 
evidence  supports  the  arguments  made 
by  the  commenters.  Overall,  the 


••SiinlUrly.  the  EPA  is  also  using  l-hour  modal 
pradictloiu  >-U5  ppb  as  an  indicator  that  arau 
cunvntly  designated  nonattainment  for  the  1-hour 
NAAQS  will  continue  to  be  nooatuinment  for  the 
1-hour  NAAQS  in  2007. 


modeling  submitted  by  commenters  is 
viewed  by  EPA  as  generally  technically 
credible,  although  not  complete  in  all 
cases.  The  EPA's  ability  to  fully  evaluate 
and  utilize  the  modeling  submitted  by 
commenters  was  hampered  in  some 
cases  because  only  limited  information 
on  the  results  was  provided.  For 
example,  a  commenter  may  have 
provided  results  for  only  1  or  2  days  in 
an  episode,  or  for  only  one  of  several 
episodes  with  no  information  presented 
on  the  results  for  the  remaining  days  or 
episodes  that  were  modeled.  As  another 
example,  results  were  presented  for  only 
the  peak  ozone  day  in  an  episode  while 
greater  contributions  may  have  been 
predicted  on  other  high  ozone  days  of 
the  episode.  For  some  of  the  modeling, 
the  information  was  only  presented  in 
graphical  form  which  made  the  results 
difHcult  to  evaluate  in  a  quantitative 
way.  Also,  in  some  cases  the  model 
predictions  were  only  presented  as 
episode  composite  values  without 
information  on  peak  contributions.  The 
EPA's  full  assessment  of  the  modeling 
submitted  by  commenters  is  provided  in 
the  Response  to  Comments  document. 

In  light  of  the  absence  of  complete 
information  in  the  modeling  provided 
by  commenters  and  other  comments 
calling  for  State-by-State  analyses,  EPA 
decided  to  perform  additional  air 
quality  modeling  of  the  tyjie  submitted 
by  commenters  in  order  to  consider  all 
of  the  data  resuhing  from  such  model 
runs.  The  EPA  modeling  includes  State- 
by-State  zero-out  modeling  using  UAM- 
V  and  State-by-State  CAM.  source 
apportionment  modeling. 

EPA  conducted  further  analysis  of 
other  factors  included  in  the  multi- 
factor  approach  for  significant 
contribution.  The  results  of  EPA's 
consideration  of  these  factors  and  EPA's 
modeling  are  described  next. 

3.  Analysis  of  State-specific  Air  Quality 
Factors 

a.  Overall  Nature  of  Ozone  Problem 
("Collective  Contribution").  As 
described  above,  EPA  believes  that  each 
ozone  nonattainment  problem  at  issue 
in  today's  rulemaking  is  the  result  of 
emissions  from  numerous  sources  over 
a  broad  geographic  area.  The 
contribution  from  sources  in  an  upwind 
State  must  be  evaluated  in  this  context. 
This  "collective  contribution"  nature  of 
the  ozone  problem  supports  the 
proposition  that  the  solution  to  the 
problem  lies  in  a  range  of  controls 
covering  sources  in  a  broad  area, 
including  upwind  sources  that  cause  a 


Federal  Register /Vol.  63.  No.  207 /Tuesday.  October  27.  1998 /Rules  and  Regulations  57387 


substantial  portion  of  the  ozone 
problem.  This  upwind  share  is  typically 
caused  by  NOx  emissions  from  sources 
in  numerous  States.  States  adjacent  to 
the  State  with  the  nonattainment 
problem  generally  make  the  largest 
contribution,  but  States  further  upwind, 
collectively,  make  a  contribution  that 
constitutes  a  large  percentage  in  the 
context  of  the  overall  problem.  As  an 
example  to  illustrate  the  overall  nature 
of  the  ozone  problem.  EPA  discusses 
below  the  ozone  problem  in  the  New 
York  City  nonattainment  area. 

b.  Extent  of  Downwind 
Nonattainment  Problems.  For  each 
downwind  area  to  which  an  upwind 
State  may  be  linked.  EPA  also  examined 
the  extent  of  the  downwind 
nonattainment  problem,  including  the 
air  quality  impacts  of  controls  required 
in  downwind  areas  under  the  CAA.  as 
well  as  of  controls  required  or 
implemented  on  a  national  basis.  As 
indicated  elsewhere.  EPA  determined 
that  a  downwind  area  should  be 
considered  "nonattainment"  for 
purposes  of  section  110(a)(2)(D)(i)(I) 
under  the  1  -hour  NAAQS  i  f  the  area 
currently  (as  of  the  1994-96  time 
period)  has  nonattainment  air  quality  " 
and  if  the  area  is  modeled  to  have 
nonattainment  air  quality  in  the  year 
2007.  after  implementation  of  all 
measures  specifically  required  of  the 
area  under  the  CAA  as  well  as 
implementation  of  Federal  measures 
required  or  expected  to  be  implemented 
by  that  date.  The  EPA  determined  that 
each  such  downwind  area  had  a 
residual  nonattainment  problem  even 
after  implementation  of  all  these  control 
measures.  The  presence  of  residual 
nonattainment  is  a  factor  that  supports 
the  need  to  reduce  emissions  from 
upwind  sources  to  allow  further 
progress  towards  attainment. *«  As  an 
example,  the  residual  nonattainment  for 
the  New  York  City  area  is  discussed  in 
more  detail  below. 


"As  explained  elsewhere,  for  the  l-hour 
standard,  EPA  based  its  determination  as  to  the 
boundaries  of  the  area  with  air  quality  violating  the 
NAAQS  on  the  boundaries  of  the  area  designated 
as  nonattainment. 

"Indeed,  the  modeling  relied  on  in  today's  action 
indicates  that  many  downwind  nonattainment  areas 
carry  a  residual  nonattainment  problem  even  after 
implementation  of  regional  reductions  by  all  the 
States  affected  by  today's  action.  Although  not 
essential  to  EPA's  conclusions,  the  presence  of  this 
nonattainment  problem  even  after  implementation 
of  regional  controls,  based  on  the  modeling  used  in 
today's  rulemating.  indicates  that  even  further 
reductions,  regionally  or  locally,  would  be  needed 
to  assure  attainment  in  thoee  downwind  < 


c.  Air  Quality  Impacts  of  Upwind 
Emissions  on  Downwind 
Nonattainment.  As  indicated  above,  in 
response  to  comments,  additional  air 
quality  modeling  was  performed  by  EPA 
to  confirm  the  proposed  approach 
which  relied  on  subregional  modeling  to 
quantify  the  impacts  of  emissions  6t)m 
upwind  States  on  nonattainment  in 
downwind  areas.  The  additional 
modeling  consisted  of  State-by-State 
zero-out  modeling  using  UAMr-V  and 
State-by-State  source  apportionment 
modeling  using  the  CAMx 
Anthropogenic  Precursor  Culpability 
Assessment  (APCA)  technique."  A 
description  of  these  models  is  contained 
in  the  Air  Quality  Modeling  TSD.  Both 
models  are  currently  being  used  by  the 
scientific  and  regulatory  community  for 
air  quality  assessments.  The  EPA  is  not 
aware  of  any  information  that  would 
indicate  that  either  model  provides 
more  credible  predictions  than  the 
other.  Each  modeling  technique  (i.e.. 
zero-out  and  source  apportionment) 
provides  a  different  technical  approach 
to  quantifying  the  downwind  impact  of 
emissions  in  upwind  States.  The  zero- 
out  modeling  analysis  provides  an 
estimate  of  downwind  impacts  by 
comparing  the  model  predictions  from  a 
Base  Case  run  to  the  predictions  frwm  a 
run  in  which  the  Base  Case  manmade 
emissions  are  removed  from  a  specific 
State.  In  contrast,  the  source 
apportionment  modeling  quantifies 
downwind  impacts  by  tracking 
formation,  chemical  transformation, 
depletion,  and  transport  of  ozone 
formed  bom  emissions  in  an  upwind 
source  area  and  the  impacts  that  ozone 


has  on  nonattainment  in  downwind 
areas.  The  EPA  ran  both  models  for  all 
four  OTAG  episodes  (i.e..  July  1-11, 
1988;  July  13-21. 1991;  July  20-30, 
1993;  and  July  7-18, 1995)  using  the 
2007  SIP  Call  Base  Case  emissions.  The 
development  of  emissions  for  this  Base 
Case  scenario  are  described  in  Section 
IV.  Air  Quality  Assessment. 

TTie  EPA  selected  several  metrics  in 
order  to  evaluate  the  downwrind 
contributions  from  emissions  in  upviond 
States.  The  metrics  were  designed  to 
provide  information  on  the  three 
fundamental  factors  for  evaluating 
whether  emissions  in  an  upv«rind  State 
make  large  and/or  frequent 
contributions  to  downwrind 
nonattainment.  These  factors  are  (a)  the 
magnitude  of  the  contribution,  (b)  the 
frequency  of  the  contribution,  and  (c) 
the  relative  amount  of  the  contribution. 
The  magnitude  of  contribution  factor 
refers  to  the  actual  amount  of  "ppbs"  of 
ozone  contributed  by  emissions  in  the 
upwind  State  to  nonattainment  in  the 
downwind  area.  The  frequency  of  the 
contribution  refers  to  how  often  the 
contributions  occxu'  and  how  extensive 
the  contributions  are  in  terms  of  the 
number  of  grids  in  the  downwind  area 
that  are  affected  by  emissions  in  the 
upwind  State.  The  relative  amount  of 
the  contribution  is  used  to  compare  the 
total  "ppb"  contributed  by  the  upwind 
State  to  the  total  "ppb"  of 
nonattainment  in  the  downwand  area. 

As  indicated  above,  two  modeling 
techniques  (i.e.,  UAM-V  zero-out  and 
CAMx  source  apportionment)  were  used 
for  the  State-by-State  evaluation  of 
contributions.  The  EPA  developed 


metrics  for  both  modeling  tedmiques 
for  each  of  the  three  factors.  However, 
because  of  the  differences  between  the 
two  techniques,  some  of  the  metrics 
used  for  the  UAM-V  modeling  and  the 
CAMx  modeling  are  different.  The 
specific  UAM-V  and  CAMx  metrics  and 
how  they  relate  to  the  three  factors  used 
for  the  evaluation  of  contributions  are 
described  below. 

The  EPA  examined  the  contributions 
from  upwind  States  to  downwind 
nonattainment  for  several  types  of 
nonattainment  receptors.  Nonattainment 
receptors  for  the  l-hour  analysis  include 
those  grid  cells  that  (a)  are  associated 
with  counties  designated  as 
nonattainment  for  the  l-hour  NAAQS 
and  (b)  have  l-hour  Base  Case  model 
predictions  >=125  ppb.  These  grid  cells 
are  refierred  to  as  "designated  plus 
modeled"  nonattainment  receptors. 
Using  these  receptors,  the  metrics  were 
calculated  for  each  l-hour 
nonattainment  area  as  well  as  for  each 
State.  To  calculate  the  metrics  by  State, 
all  of  the  l-hour  nonattainment 
receptors  in  that  Stote  were  pooled 
together. «>  Table  D-l  lists  the  l-hour 
nonattainment  areas  that  were 
considered  in  this  analysis,  along  writh 
the  State(s)  in  which  the  nonattainment 
area  is  located.  In  addition  to  the  areas 
listed  in  Table  D-l,  EPA  also  evaluated 
the  contributions  of  upwind  States  to 
ozone  concentrations  over  Lake 
Michigan  because  modeled  air  quality 
over  the  lake  can  be  indicative,  under 
certain  weather  conditions,  of  air 
quality  in  f)ortions  of  the  States 
surrounding  the  lake.*' 


Table  ll-l.— 1-Hour  nonattainment  Areas  Evaluated 


Nonattainment  area 


Atlanta 

Baltimore 

Birmingham 

Boston/Portsmouth  1 
Chicago/Milwaukee  2 

Cincinnati  

Greater  Connecticut  . 

Louisville  , .< 

Memphis 


New  Yo»k  City  

Philadelphia 

Pittsburgh - 

Portland 

Rhode  Island 

Southwestern  Michigan  > 


State(s) 


Georgia. 

Maryland. 

Alabama. 

Massachusetts.  New  Hampshire. 

Illinois.  Indiana,  Wisconsin. 

Kentucky.  Ohio. 

ConnecticuL 

Indiana,  Kentucky. 

Mississippi.  Tennessee. 

Connecticut.  New  Jersey,  New  Yoik. 

Delaware.  Maiyland,  New  Jersey,  Pennsytvama. 

Pennsylvania. 

Maine. 

Rhode  Island. 

MKhigan. 


"For  ease  of  discussion.  EPA  is  using  the  term 
"UAM-V  to  refer  to  the  UAM-V  Sute-by-State 
tero-out  modeling  and  the  term  "CAMx"  to  refer  to 
the  CAMx  source  apportionment  modeling. 

•For  ease  of  discussion  in  this  Section,  the  1- 
hour  nonattainment  areas  and  the  set  of 
nonattainment  receptors  pooled  over  an  entire  State 
are  referred  to  as  downwind  areas. 

«■  High  measured  ozone  concentrations  in 
portions  of  Illinois.  Indiana.  Michigan,  and 


Wisconsin  near  the  shoreline  of  Lake  Michigan  are 
often  associated  with  weather  conditions  which 
cause  ozone  precursor  pollutants  to  be  blown 
offshore  over  the  lake  during  the  morning,  where 
they  can  form  high  ozone  concentrations  which 
then  return  onshore  during  "lake  breeze"  wind 
flows  in  the  afternoon.  Because  the  size  of  the  grid 
celU  used  in  the  OTAG  modeling  is  reUtively  large 
compared  to  the  spatial  scale  of  the  lake  breeze,  the 
high  ozone  concentrations  predicted  over  the  lake 


may  not  be  blown  b«ck  onshore  in  the  model.  Since 
high  ooDcmtntions  over  the  lake  do.  in  reality. 
impact  air  quality  along  the  shoreline  of  one  or 
more  of  \bM»  Sutes.  the  EPA  beUeves  that  it  is 
appropriate  to  use  predicted  contributions  to  ozone 
over  Lake  Michigan  as  a  surrogate  for  contributions 
to  any  one  of  the  surrounding  Sutes  (i.e..  UlinoU. 
Indiana.  Michigan,  and  Wisconsin). 
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Table  »-l.— i-Hour  Nonattainment  Areas  Evaluated— Continued 


St  Louis 

wMrenQnn,  ix; 


SMaW 


OisMct  of  Columtiiii.  MarytoKl.  VIrginiiL 


1^?L!!L2SP!!S  2L*SJ!2!^ 


■■■  w  wnow.  inasne.  and  Wisconsin  Into  ■  aingto  doiwiwind  nonettiyniiisiii  wo^taf  i 


For  the  8-hour  analysis, 
nonattainment  receptors  are  those  grid 
cells  that  (a)  are  associated  «yith 
counties  currently  violating  the  8-hour 
NAAQS  (based  on  1994-1996  data)  and 
(b)  have  8-bour  Base  Case  model 
predictions  >=85  ppb.  These  grid  cells 
are  referred  to  as  "violating  plus 
modeled"  nonattainment  receptors.  The 
metrics  for  the  8-hour  contribution 
analyses  were  calculated  on  a  State-by- 
State  basis  by  pooling  together  the 
"violating  plus  modeled"  receptors  in  a 
State. 

(1)  UAM-V  State-by-State  Modeling. 
In  the  UAM-V  zero-out  model  nms  all 
mamnade  emissions  in  a  given  upwind 
State  were  removed  from  the  Base  Case 
scenario.  Each  zero-out  scenario  was 
run  for  all  4  episodes  and  the  ozone 
predictions  in  downwind  States  were 
then  compared  to  those  from  the  Base 
Case  run  in  order  to  quantify  the 
downwind  impacts  of  emissions  from 
the  upwind  State  (i.e..  the  State  in 
which  the  manmade  emissions  were 
removed).  The  EPA  performed  zero-out 
runs  for  the  following  set  of  States: 

•  Alabama,  Georgia.  Illinois,  Indiana, 
Kentucky.  Massachusetts,  Michigan, 
Missouri.  North  Carolina.  Ohio,  South 
Carolina,  Tennessee,  Virginia,  West 
Vireinia,  and  Wisconsin. 

2ero-out  modeling  for  Massachusetts 
was  performed  because  this  State  was 
the  only  State  in  the  Northeast  with 
relatively  large  NOx  emissions  that  was 
not  included  in  any  of  the  OTAG 
subregional  modeling.  The  other  States 
listed  above  were  selected  for  zero-out 
modeUng  in  order  to  respond  to 
comments  that  emissions  in  all  or 
portions  of  each  of  these  States  do  not 
contribute  significantly  to  downwind 
nonattainment. 

The  EPA  analyzed  the  model- 
predicted  ozone  concentrations  from  the 
zero-out  runs  using  the  four  metrics 
described  below.  The  results  for  these 
metrics  are  too  voluminous  to  include 
in  the  notice  in  their  entirety.  The  full 
set  of  results  is  contained  in  the  Air 
Quality  Modeling  TSD.  Each  meUic  was 
calculated  using  1-hour  daily  maximum 
concentrations  >=125  ppb  as  well  as  8- 


hour  daily  maximum  concentrations 
>=85  ppb.  Model  predictions  from  all  4 
episodes  were  used  for  calculating  the 
metrics.  *2 

UAM-V  Metric  1:  Exceedences.  This 
metric  is  the  total  number  of  predicted 
concentrations  exceeding  the  NAAQS 
(i.e.  1-hour  values  >sl25  ppb  and  8- 
hour  values  >=85  ppb)  within  the 
downwind  area.  In  calculating  this 
metric,  EPA  summed  the  number  of 
occurrences  of  values  above  the 
applicable  standard  (i.e..  1-hour  or  8- 
hour)  for  all  nonattainment  receptors 
within  the  downwind  area.  For 
example,  in  Downwind  Area  #1  there 
are  five  1-hour  "designated  plus 
modeled"  nonattainment  receptors.  For 
this  downwind  area,  the  Base  Case 
value  for  Metric  1  is  calculated  by  first 
counting  the  number  of  days,  across  all 
four  episodes,  that  had  1-hour  daily 
maximum  values  >=125  ppb  at  each  of 
the  five  receptors.  The  result  is  the  total 
number  of  exceedences  at  each  receptor 
over  all  days  in  all  four  episodes.  The 
total  niunber  of  exceedences  at  each 
receptor  is  then  summed  across  all  five 
receptors  to  produce  the  total  number  of 
exceedences  in  Downwind  Area  #1, 
which  is  the  value  for  Metric  1  for  this 
area. 

UAM-V  Metric  2:  Ozone  Reduced— 
ppb.  This  metric  shows  the  magnitude 
and  frequency  of  the  "ppb"  impacts 
from  each  upwind  State  on  ozone 
concentrations  in  each  downwind  area. 
These  impacts  are  quantified  by 
calculating  the  difference  in  ozone 
concentrations  between  the  zero-out  run 
and  the  Base  Case.  The  results  are  then 
tabulated  in  terms  of  the  number  of 
"impacts"  within  six  concentration 
ranges:  >=2  to  5  ppb,  >=5  to  10,  >=10 
to  15,  >=15  to  20,  >=20  to  25,  and  >=25 
ppb.  The  impacts  for  1-hour  daily 
maximum  values  and  8-hour  daily 
maximum  values  are  determined  by 


«  Model  prediction*  from  the  firit  few  days  of 
each  episode  are  considered  "ramp-up"  days  and 
were  excluded  from  the  analysis,  following  the 
procedures  adopted  by  OTAG.  The  ramp-up  days 
Include  the  firsl  3  days  of  the  July  ISSS.  1991.  and 
1995  episodes  and  the  flrst  2  days  of  the  July  1993 
episode. 


tallying  the  total  "number  of  days  and 
grid  cells"  >=125  ppb  or  >=85  ppb  that 
receive  contributions  within  the 
concentration  ranges.  In  the  analysis  of 
contributions,  as  described  below,  the 
data  bom  Metric  2  are  used  in 
conjunction  with  Metric  1  to  determine 
the  percent  of  the  exceedences  in  the 
downwind  area  that  receive 
contributions  of  >=2  ppb.  >=  5  ppb. 
>*10.  ppb.  etc  The  maviiniini  "ppb" 
impact  within  the  downwind  area  is 
also  calculated. 

UAM-V  Metric  3:  Total  ppb  Reduced. 
This  metric  quantifies  the  total  ppb 
contributed  in  the  downwind  area  from 
an  upwind  State,  not  including  that 
portion  of  the  contribution  that  occius 
below  the  level  of  the  NAAQS.  For  1- 
hour  concentrations.  Metric  3  is 
calculated  by  taking  the  difference 
between  the  Base  Case  predictions  in 
each  nonattainment  receptor  and  either 
(a)  the  corresponding  value  in  the  zero- 
out  run,  or  (b)  125  ppb,  whichever  is 
greater  (i.e.,  125  ppb  or  the  prediction 
in  the  zero-out  run).  The  Base  Case  vs. 
zero-out  differences  are  siunmed  over 
all  days  and  across  all  nonattainment 
receptors  in  the  downwind  area.  The 
calculation  of  this  metric  is  illustrated 
by  the  following  example.  If  the  Base 
Case  1-hour  daily  maximum  ozone 
prediction  is  150  ppb  and  the 
corresponding  value  trom  the  zero-out 
run  is  130  ppb.  then  the  difference  used 
in  this  metric  is  20  ppb.  However,  if  the 
value  from  the  zero-out  run  is  115  ppb. 
then  the  difference  used  in  this  metric 
is  25  ppb  (i.e..  150  ppb-125  ppb, 
because  115  ppb  is  less  than  125  ppb). 

For  analyzing  the  contributions  using 
Metric  3.  the  values  of  this  metric  are 
compared  to  the  total  amount  of  ozone 
above  the  NAAQS  (i.e.,  125  ppb,  1-hour 
or  85  ppb,  8-hour)  in  the  Base  Case.  This 
baseline  measure  of  the  "total  amount  of 
nonattainment"  (i.e..  the  total  "ppb"  of 
ozone  that  is  above  the  NAAQS)  is 
calculated  by  summing  the  "ppb" 
values  in  the  Base  Case  that  are  above 
the  level  of  the  NAAQS.  The  total 
contribution  &x)m  an  upwind  State  to  a 
particular  downwind  area  calculated  by 
Metric  3  is  expressed  in  relation  to  the 


amount  that  the  downwind  area  is  in 
nonattainment.  For  example,  if  Upwind 
State  *1  contributes  a  total  of  50  ppb 
>=125  ppb  to  Downwind  Area  *2  and 
the  total  Base  Case  ozone  >=125  ppb  in 
Downwind  Area  #2  is  500  ppb,  then  the 
contribution  from  Upwind  State  #1  (i.e., 
50  ppb)  to  Downwrind  Area  #2  is 
equivalent  to  10  percent  of  Downwind 
Area  #2's  nonattainment  problem  (i.e., 
50  ppb  divided  by  500  ppb,  times  100). 

IJAM-V  Metric  4:  Population- 
Weighted  Total  ppb  Reduced.  This 
metric  is  similar  to  the  "Total  ppb 
Reduced"  metric  except  that  the 
calculated  contributions  are  weighted 
by  (i.e..  multiplied  by)  population.  In 
calculating  this  metric,  the  "ppb" 
contributions  are  determined  for  each 
nonattainmmit  receptor,  then  summed 
across  all  nonattaiiunent  receptors  in  a 
particular  downwind  area.  During  this 
calculation,  the  population  in  the 
nonattainment  receptor  is  multiplied  by 
the  total  contribution  in  that  receptor 
(i.e..  grid  cell)  and  then  this  value  is 
added  to  the  corresponding  values  for 
the  other  receptors  in  the  downwind 
area.  The  results  for  this  metric  are 
expressed  relative  to  the  population- 
weighted  Base  Case  amount  similar  to 
the  approach  followed  with  Metric  3,  as 
described  above. 

(2)  CAMx  Source  Apportionment 
Modeling.  In  the  CAMx  modeling,  the 
source  apportionment  technique  was 
used  to  calculate  the  contributions  frtim 
upwind  States  to  ozone  concentrations 
above  the  NAAQS  in  downwind  areas. 
Due  to  computational  constraints,  it  was 
not  possible  for  EPA  to  treat  each  State 
in  the  OTAG  region  as  a  separate  source 
area.  Several  of  the  smaller  States  in  the 
Northeast  were  grouped  together  as 
were  seven  States  in  the  far  western 
portion  of  the  region.  The  following 
States  were  treated  as  individual  source 

ATRAS' 

•  Alabama.  Florida,  Georgia,  Illinois, 
Indiana,  Iowa,  Kentucky,  Louisiana, 
Maine,  Massachusetts,  Michigan, 
Mississippi,  Missouri.  New  Jersey,  New 
York,  North  Carolina,  Ohio. 
Pennsylvania,  South  Carolina, 
Tennessee,  Texas.  Virginia,  West 
Virginia,  and  Wisconsin. 

"AefoUowing  States  were  grouped 

together. 

•  Connecticut  and  Rhode  Island  were 

combined:  Maryland,  Delaware  and  the 
District  of  Columbia  were  combined: 
New  Hampshire  and  Vermont  were 
combined:  and  Arkansas  was  combined 
with  the  portions  of  Oklahoma,  Kansas, 
Miimesota,  Nebraska.  North  Dakota,  and 
South  Dakota  that  Ue  within  the  OTAG 

The  contributions  from  each  of  these 
source  areas  to  downwind 


nonattainment  were  evaluated  using 
four  metrics.  As  indicated  above,  the 
CAMx  metrics  are  calculated  for  the 
same  types  of  nonattainment  receptors 
as  the  UAM-V  zero-out  metrics.  The 
CAMx  metrics  are  calculated  in  a  way 
that  is  difiierent  &T>m  the  metrics  used 
for  the  zero-out  nms  in  large  part 
because  of  the  diforences  between  the 
two  techniques.  The  zero-out  modeling 
calculates  contributions  using  the 
diffoence  in  predictions  between  two 
model  runs  (i.e..  a  Base  Case  and  a 
State-specific  zero-out  run).  In  contrast, 
the  CAMx  source  apportionmrait 
technique  calcxilates  contributions  by 
internally  tracking  ozone  formed  from 
emissions  in  each  source  area.  In  raw 
form,  the  source  apportionment 
technique  produces  a  "ppb" 
contribution  from  each  source  area  to 
hourly  ozone  in  each  receptor  grid  cell. 
The  individual  hourly  "ppb" 
contributions  were  treated  in  the  way 
described  below  to  calculate  1-hour  and 
8-hour  values  for  the  four  metrics.  The 
approach  was  based  on 
recommendations  to  EPA  by  Environ, 
the  developers  of  CAMx.  For  1-hour 
concentrations  the  metrics  are 
calculated  based  on  contributions  to  all 
hourly  predictions  >=125  ppb.  For  8- 
hour  concentrations,  the  metrics  are 
calculated  based  on  the  contribution  to 
every  8-hour  period  in  a  day  with  an 
average  concentration  >=85  ppb.  In 
order  to  provide  a  link  to  the  way  1- 
hour  and  8-hour  concentrations  were 
treated  for  the  zero-out  rvms,  EPA  also 
calculated  the  CAMx  metrics  for  1-hour 
daily  maximum  values  >=125  ppb  and 
8-hoiu'  daily  maximmn  values  >=85 
ppb.  *3  The  full  set  of  results  for  all  of 
the  CAMx  metrics  is  contained  in  the 
Air  Quality  Modeling  TSD. 

The  CAMx  Metrics  1  and  2  provide 
information  on  the  magnitude  and 
frequency  of  contributions  in  a  form  that 
is  similar  to  UAM-V  MeUics  1  and  2. 

CAMx  Metric  3:  Highest  Daily 
Average  Contribution.  This  metric  is  the 
highest  daily  average  ozone  "ppb" 
contribution  from  each  upwind  source 
area  to  each  downwind  nonattainment 
receptor  area  over  all  days  modeled  in 
all  four  episodes.  The  following 
example  illustrates  how  this  metric  is 
calculated  for  1-hour  ozone 
concentrations.  Similar  procedures  are 
followed  for  calculating  this  metric  for 
8-hour  concentrations.  First,  the  hourly 


«  As  described  in  the  Air  Quality  Modeling  TSD. 
the  metrics  calculated  using  the  hourly 
contribution*  >»  125  ppb  are  consistent  with  the 
metrics  calculated  using  1-hour  daily  maximum 
contributions  >=  125  ppb.  Similarly,  the  metric* 
calculated  using  all  8-hour  period*  >«  85  ppb  are 
consistent  with  the  metric*  calculated  u*tng  S-bour 
daily  ma»'""""  values  >«  85  ppb. 


"ppb"  contributions  from  a  particular 
upwind  soiut:e  area  to  each 
nonattainmrait  receptor  in  a  downwind 
area  are  summed  across  all  receptors  in 
the  downwind  area.  This  total  daily 
contribution  is  then  divided  by  the 
numbemf  hours  and  grid  cells  >sl25 
ppb  in  the  downwind  area  to  determine 
the  daily  average  "ppb"  contribution. 
This  calculation  is  perfbnned  on  a  day 
by  day  basis  fat  eadi  day  in  the  4 
episodes.  After  the  average 
contributions  are  calculated  for  each 
day,  the  highest  daily  average  value 
across  all  episodes  is  selected  for         — 
analysis.  In  addition,  the  highest  daily 
average  contribution  is  expressed  as  a 
percent  of  the  downwind  area's  average 
ozone  >=125  ppb.  That  is.  the  highest 
daily  average  "ppb"  contribution  is 
divided  by  the  averse  of  the  ozone 
concentrations  >=125  ppb  on  that  day 
(i.e..  the  day  on  which  the  highest 
average  ppb  contribution  occurred).  For 
example,  if  the  highest  daily  average 
contribution  from  an  upwind  State  to 
nonattainment  downwind  is  15  ppb  and 
the  average  of  the  hourly  ozone  values 
>=125  ppb  on  this  day  in  the  downwind 
area  is  150  ppb,  then  the  15  ppb 
contribution,  expressed  as  a  percent,  is 
10  percent. 

CAMx  Metric  4:  Percent  of  Total 
Manmade  Ozone  Contribution.  This 
metric  represents  the  total  conUibution 
from  emissions  in  an  upwind  State 
relative  to  the  total  ozone  for  all  hours 
above  the  NAAQS  in  the  downwind 
area.  This  metric,  which  is  referred  to  as 
the  "average  contribution."  is  calculated 
for  each  episode  as  well  as  for  all  four 
episodes  combined.  The  following 
example  is  used  to  illustrate  how  this 
metric  is  calculated  for  a  single  episode 
for  a  particular  downwind  area,  in  step 
1 .  all  predicted  Base  Case  hourly  values 
>=125  ppb  in  the  downwind  area  are 
summed  over  all  nonattainment 
receptors  and  all  days  in  an  episode.  In 
step  2,  the  "ppb"  contributions  from  a 
source  area  to  this  dowmwind  area  are 
summed  over  all  nonattainment 
receptors  in  the  downwind  area  and  all 
days  in  the  episode  to  yield  a  total  ppb 
contribution.  The  total  contribution 
calculated  in  Step  2  is  then  divided  by 
the  total  ozone  >=125  ppb  in  the 
downwind  area  to  produce  the  fraction 
of  ozone  >=125  ppb  in  the  downwind 
area  that  is  due  to  emissions  from  the 
upwind  source  area.  This  fraction  is 
multiplied  by  100  to  express  the  result 
as  a  percent. 

4.  Confirmation  of  States  Making  a 
Significant  Contribution  to  Downwind 
Nonattainment 

In  the  proposal.  EPA  made  findings  of 
significant  contribution  baaed  on  a 
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weight-of-evidence  approach  that 
included  consideration  of  air  quality 
contributions  based  on  subregional 
modeling.  As  discussed  in  section  II.C.2, 
Summary  of  Notice  of  Proposed 
Rulemaking  Weight-of-Evidencn 
Approach.  EPA  believes  that  the 
subregional  modeling  provides  an 
adequate  independent  basis  for 
determining  which  States  contribute 
significantly  to  downwind 
nonattainment.  The  evaluation  of  the 
State-by-State  modeling  confirms  the 
overall  findings  that  were  based  on  the 
subregional  modeling  and  provides 
more  refined  information  regarding  the 
impacts  of  specific  upwind  States  on 
nonattainment  in  individual  downwind 
areas.  This  State-by-State  modeling  is 
discussed  in  more  detail  below. 

a.  Analysis  Approach.  The  EPA  has 
analyzed  the  results  of  the  State-by-State 
UAM-V  zero-out  modeling  and  the 
State-by-State  CAMx  source 
apportionment  modeling  for  each  of  the 
23  jurisdictions  for  which  this  modeling 
is  available.**  Both  UAM-V  and  CAMx 
modeling  results  are  available  for  fifteen 
States  (i.e.,  Alabama,  Georgia.  Illinois, 
Indiana.  Kentucky,  Massachusetts. 
Michigan,  Missouri.  North  Carolina, 
Ohio,  South  Carolina,  Tennessee, 
Virginia,  West  Virginia,  and  Wisconsin). 
For  an  additional  eight  States  (i.e., 
Connecticut,  Delaware,  the  District  of 
Columbia,  Maryland,  New  Jersey,  New 
York,  Pennsylvania,  and  Rhode  Island), 
CAMx  modeling  is  available.  Also,  as 
noted  above  in  Section  II.C.3,  State-by- 
State  Air  Quality  Modeling.  Connecticut 
and-Rhode  Island  were  combined  as  a 
single  source  area,  and  Maryland,  the 
District  of  Columbia,  and  Delaware  were 
also  combined  as  a  single  source  area. 
Because  the  NOx  emissions  and/or  NOx 
emissions  density  is  large  in  each 
jurisdiction  within  both  of  these 
combined  source  areas,  EPA  believes 
that  the  downwind  contributions  from 


these  combined  source  areas  can  be 
attributed  to  each  jurisdiction  within 
the  source  area. 

For  the  1-hour  NAAQS,  EPA 
evaluated  downwind  impacts  in  two 
ways  using  the  factors  described  in 
Section  II.C.3,  State-by-State  Air  Quality 
Modeling.  First,  EPA  evaluated  the 
contributions  from  each  upwind  State  to 
nonattainment  in  each  downwind  State. 
Second,  the  EPA  evaluated  the 
contributions  from  each  upwind  State  to 
nonattainment  in  each  downwind  1- 
hour  nonattainment  area.  In  downwind 
States  which  only  contain  a  single 
intrastate  nonattainment  area  (e.g.. 
Atlanta),  the  results  of  the  downwind 
State  and  downwind  nonattainment 
area  analyses  are  the  same  because  the 
same  nonattainment  receptors  are  used 
in  both  cases.  For  the  8-hour  NAAQS, 
EPA  evaluated  the  contributions  from 
upwind  States  to  8-hour  nonattainment 
in  each  downwind  State. 

The  EPA  used  the  following  process 
in  determining  whether  a  particular 
upwind  State  contributes  significantly 
to  1-hour  nonattainment  in  an 
individual  downwind  area.  First.  EPA 
reviewed  the  extent  of  the 
nonattainment  problem  in  the 
downwind  area  using  ambient  design 
values  and  model  predictions  of  future 
ozone  concentrations  after  the 
application  of  (a)  2007  Base  Case 
controls,  (b)  additional  local  NOx 
reductions,  and  (c)  regional  reductions 
(additional  local  plus  upwind  NOx 
reductions).*'  As  indicated  above,  EPA 
determined  that  each  downwind  area 
had  a  residual  nonattainment  problem 
even  after  implementation  of  the  control 
measures  in  the  2007  Base  Case. 

Second,  using  the  information  fh)m 
CAMx  Metric  4  *«,  EPA  reviewed  (a)  the 
relative  portion  of  the  ozone  problem  in 
each  downwind  area  that  is  due  to 
"local"  emissions  (i.e.,  emissions  from 
the  entire  State  or  States  in  which  the 


downwind  area  is  located),  (b)  the  total 
contribution  from  all  upwind  emissions 
(i.e.,  the  sum  of  the  contributions  from 
manmade  emissions  in  all  upwind 
States,  combined),  and  (c)  the 
contribution  from  manmade  emissions 
in  individual  upwind  States.  The  local 
versus  upwind  contributions  for  each 
downwind  area  are  provided  in  the  Air 
Quality  Modeling  TSD.  The  EPA 
analyzed  this  information  to  determine 
whether  upwind  emissions  are  an 
important  part  of  the  downwind  areas' 
nonattainment  problem.  In  general,  the 
data  indicate  that,  although  a  substantial 
portion  of  the  1-hour  nonattainment 
problem  in  many  of  the  downwind  areas 
is  due  to  local  emissions,  a  substantial 
portion  of  the  nonattainment  problem  is 
also  due  to  emissions  from  upwind 
States.  In  addition,  for  most  upwind- 
State-to-downwind-area  linkages  there 
is  no  single  upwind  State  that  makes  up 
all  of  the  upwind  contribution.  Rather, 
the  total  contribution  for  all  upwind 
States  combined  is  comprised  of 
individual  contributions  from  a  number 
of  upwind  States  many  of  which  are 
relatively  similar  in  magnitude  such 
that  there  is  no  "bright  line"  which 
distinguishes  between  the  contributions 
from  most  of  the  individual  upwind 
States. 

Third.  EPA  determined  whether  each 
individual  upwind  State  significantly 
contributes  to  nonattainment  in  a 
particular  downwind  area  using  the 
UAM-V  and  CAMx  metrics  to  evaluate 
three  aspects,  or  factors  of  the 
contribution.*'  These  factors  include  the 
magnitude,  frequency,  and  relative 
amount  of  the  contribution.  The  specific 
UAM-V  and  CAMx  metrics  which 
correspond  to  each  of  the  factors  are 
identified  in  Table  II-2.  As  indicated  in 
the  table,  there  is  at  least  one  metric 
from  each  modeling  technique  that 
corresponds  to  each  of  the  three  factors. 


Table  11-2.— Metrics  Associated  With  Each  Contribution  Factor 


Factor 


Magnrtude  of  Conthtxjtion  .... 

Frequency  of  Contribution  .... 

Relative  Amount  of  Conthtxi- 
tion. 


UAM-V 


Maximum  "ppb"  contribution  (Metric  2) 

Number  and  percent  of  exceedences  with  cxjntributions 
in  various  concentration  ranges  (Metric  1  and  2) 

Total  "ppb"  cootnbution  relative  to  the  total  "ppb"  that 
the  downwind  area  is  above  the  NAAOS  (Metric  3); 
and  Total  population-weighted  "ppb"  cootnbution  rel- 
ative to  the  total  population-vyeighted  "ppb"  that  the 
downwind  area  is  above  the  NAAQS  (Metric  4) 


CAMx 


Maximum  "ppb"  Contribution  (Metric  2);  and  Highest 
Daily  Average  Contribution  (Metric  3). 

Number  and  percent  of  exceedences  *»ith  contributions 
in  various  concentration  ranges  (Metric  1  and  2). 

Four-episode  average  percent  contribution  from  the 
upwind  State  to  nonattainment  in  the  downwind  area 
(Metric  4);  and  Highest  single-episode  average  per- 
cent contribution  from  the  upwind  State  to  nonattain- 
ment in  the  downwind  area  (Metric  4). 


••The  approach  for  dealing  with  the  15  States  in 
the  OTAC  domain  which  wtn  not  proposed  to 
make  a  signiricant  contribution  to  downwind 
nonattainment  are  discussed  below  in  Section 
lies.  States  Not  Covered  by  this  Rulemaking. 


«»  Scenarios  (b)  and  (c)  refer  to  the  runs  used  to 
assess  transport  as  described  in  Section  IV. 

**This  information  represents  the  average 
contributions  across  all  four  episodes.  In  addition 
to  the  four-episode  average  contribution.  EPA  also 
examined  the  highest  single-episode  average 


contribution  from  each  upwind  Slate  to  each 
downwind  area. 

"The  factors  used  to  interpret  the  metrics  should 
not  be  confused  with  the  multi-factor  approach 
used  to  identify  the  amounts  of  NOx  emissions  that 
contribute  signficantly  to  nonattainment. 
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It  should  be  noted  that  the  relative 
contributions  of  individual  upwind 
States  to  a  particular  downwind  area 
add  up  to  100  percent  for  the  CAMx  4- 
episode  average  percent  contribution. 
However,  this  is  not  the  case  for  the 
CAMx  highest  single-episode  average 
percent  contribution  since  the  value 
from  one  upwind  State  can  occur  in  a 
diHerent  episode  than  the  value  from 
another  upwind  State  for  the  same 
downwind  area.  In  addition,  it  should 
be  noted  that  UAM-V  Metrics  3  and  4 
are  used  in  combination  to  express  the 
total  contribution  above  the  NAAQS 
relative  to  the  total  amount  that  the 
dovmwind  area  is  above  the  NAAQS. 
The  values  for  each  of  these  metrics  also 
do  not  add  up  to  100  percent  when 
considering  contributions  from  multiple 
upwind  States  to  an  individual 
downwind  area. 

The  EPA  compiled  the  UAM-V  and 
CAMx  metrics  by  downwind  area  in 
order  to  evaluate  the  contributions  to 
downwind  nonattainment.  The  data  on 
1-hour  and  8-hour  contributions  were 
compiled  and  analyzed  separately.  The 
data  were  reviewed  to  determine  how 
large  of  a  contribution  a  particular 
upwind  State  makes  to  nonattainment 
in  each  downwind  area  in  terms  of  the 
magnitude  of  the  contribution  and  the 
relative  amount  of  the  total 
contribution.  The  data  were  also 
examined  to  determine  how  frequently 
the  contributions  occur. 

The  first  step  in  evaluating  this 
information  was  to  screen  out  Unkages 
for  which  the  contributions  were  very 
low.  as  described  in  the  Air  (Quality 
Modeling  TSD.  The  finding  of 
significance  for  linkages  that  passed  the 
initial  screening  criteria  was  based  on 
EPA's  technical  assessment  of  the 
values  for  the  three  contribution  factors. 
Each  upwind  State  that  had  large  and/ 
or  frequent  contributions  to  the 
downwind  area,  based  on  these  factors, 
is  considered  as  contributing 
significantly  to  nonattainment  in  the 
downwind  area.  The  EPA  believes  that 
each  of  the  factors  provides  an 
independent  legitimate  measiue  of 
contribution.  However,  there  had  to  be 


mtiltiple  factors  that  indicate  large  and/ 
or  frequent  contributions  in  order  for 
the  linkage  to  be  significant.  In  this 
regcurd.  the  finding  of  a  significant 
contribution  for  an  individual  linkage 
was  not  based  on  any  single  factor. 

For  many  of  the  individual  linkages 
the  factors  yield  a  consistent  result  (i.e.. 
either  large  and/or  frequent 
contributions  or  small  and/or  infrequent 
contributions).  In  some  cases,  however, 
not  all  of  the  factors  are  consistent.  For 
upwind-downwind  linkages  in  which 
some  of  the  fieuinors  indicate  high  and/or 
frequent  contributions  while  other 
factors  do  not.  EPA  considered  the 
overall  niimber  and  magnitude  of  those 
factors  that  indicate  large  and/or 
frequent  contributions  compared  to 
those  factors  that  do  not.  Based  on  an 
assessment  of  all  the  factors  in  such 
cases,  EPA  determined  that  the  upwind 
State  contributes  significantly  to 
nonattainment  in  the  downwind  area  if 
on  balance  the  foctors  indicate  large 
and/or  frequent  contributions  from  the 
upwind  State  to  the  downwind  area. 

The  EPA's  evaluation  of  the 
contributions  to  1-hour  nonattaiimient 
in  New  York  City  is  presented  as  an 
example  to  illustrate  this  process.  The 
New  York  City  area,  which  consists  of 
portions  of  New  York,  New  Jersey,  and 
Coimecticut,  is  designated  as  a  severe 
nonattainment  area  under  the  1-hour 
NAAQS.  The  ambient  1-hour  design 
value  in  New  York  Qty,  based  on  1994 
through  1996  monitoring  data  is  144 
ppb.  During  the  four  OTAG  episodes.  39 
percent  of  the  days  are  predicted  to  have 
1-hour  exceedences  in  2007  after  the 
implementation  of  all  CAA  controls  and 
Federal  measures.*"  Moreover.  EPA's  air 
quality  modeling  of  the  benefits  of 
*  regional  NOx  strategies,  as  described  in 
Section  IV.  Air  Quality  Assessment, 
indicates  that  there  would  still  be 
exceedences  of  the  l-hovu  NAAQS 
remaining  in  New  York  City  even  with 
eliminating  the  significant  amotmts  of 
emissions  required  by  this  NOx  SIP 

Call. 

In  the  assessment  of  contributions  to 
New  York  City,  EPA  examined  the  local 
versus  upwind  contributions  to  1-hour 


nonattainment  in  this  area,  as  shown  in 
Table  11-3.  Local  emissions  in  the  New 
York  City  nonattainment  area  are  spread 
among  numerous  stationary  sources, 
area  sources,  highway  sources,  and 
nonroad  sources,  each  of  which 
contributes  only  a  very  small,  indeed 
sometimes  immeasurable,  amount  to 
New  Yorit  City's  ozone  nonattainment 
problem.  Combined,  these  emissions 
result  in  approximately  55  percent  of 
the  New  York  City  area's  ozone 
problem.  Emissions  from  States  upwind 
of  New  York.  New  Jersey,  and 
Connecticut,  on  average  across  all  four 
episodes,  contribute  45  percent  of  the 
nonattaiimient  problem  in  New  York 
City  is  due  to.  However,  no  single  State 
stands  out  as  contributing  most  of  the 
total  upwind  contribution.  The  biggest 
single  contributor  is  Pennsylvania  (18 
percent)  followed  by  Maryland/ 
Washington.  DC/Delaware  (5  percent). 
The  total  contribution  from  all 
Northeast  States  is  23  percent.  A  similar 
amount  (22  percent)  of  the  total 
contribution  is  due  to  emissions  in 
those  States  outside  the  Northeast.  The 
data  in  Table  II-3  indicate  that  19 
percent  of  the  22  percent  is  fairly  evenly 
divided  among  ten  States,  whose 
contributions  range  from  1  percent  (6 
States)  to  4  percent  (Ohio  and  Virginia). 
The  remaining  3  percent  (i.e..  19  percent 
v$  22  percent)  is  from  States  that  each 
contribute  less  than  1  percent,  on 
average.  The  highest  single-episode 
contributions  from  States  upwind  of  the 
Northeast  range  from  1  percent 
(Tennessee)  to  8  percent  (Virginia).  In 
general,  the  contribution  data  in  Table 
II-3  indicate  that  a  substantial  amount 
of  New  York  City's  nonattainment 
problem  is  due  to  the  collective 
contribution  from  emissions  in  a 
number  of  upwind  States  both  within 
and  outside  the  northeast.  That  these 
upwind  contributions  are  a  meaningful 
j)art  of  New  York  Qty's  nonattainment 
problem  is  particularly  evident  in  light 
of  the  fact  that  the  contribution  to  the 
problem  made  by  New  York  City  itself 
is  comprised  of  the  collective 
contribution  of  numerous  sources. 


TABLE  I1-3.-PERCENT  CONTRIBUTION  FROM  UPWIND  STATES  TO  1-HOUR  NONATTAINMENT  IN  NEW  YORK  ClTY^ 


Downwind  area:  New  York  City 


Amount  due  to  "lijcar  Emissions* 

Total  Amount  from  aH  "Upwind"  States 

Contributions  from  Individual  Upwind  States 

PA •- 

MD/DC/DE  ..■■ 


Percent  of 

total  manmade 

emissions 

over4epi- 

sodes 


45 


18 
6 


Highest  sin(^ 
episode  per- 
cent 
contribution' 


4NA 
NA 


19 
6 


«ThU  is  further  describwi  in  the  Air  QuaUty 
Modeling  TSO. 


57392  Federal  Register /Vol.  63.  No.  207 /Tuesday.  October  27,  1998 /Rules  and  RegulaUons 


Table  11-3.— PERCE^f^  Contribution  From  Upwind  States  to  1-Hour  Nonattainment  in  New  York  City'— 

Continued 


Downwind  area:  New  York  City 


OH 

VA. 

WV 

IL  ... 
IN„. 
KY.. 
Ml  .. 
MO. 
NC  . 
TN.. 


reroent  oi 
total  manmade 
emissions 
over4  epi- 
sodes 


Highest  single- 
episode  per- 
cent 
contritxjtionz 


Total  Amount  from  All  0«»er  States,  combined 


•  These  values  are  based  on  CAMx  Metric  3  caicuiated  across  aN  4  episodes. 
:  These  values  are  based  on  CAMx  Metric  3  caicuiated  tor  each  episode  individually.  These  values  do  not  add  up 
3  3.  Total  contribution  from  the  State(s)  in  which  the  Nonattainment  area  is  located.  ««.  w  .«•  ««  up 

*  4.  Not  applicable. 


to  100  percent. 


6 

8 
7 
3 
2 
3 

■  4 
2 
2 
1 

NA. 


The  extent  of  New  York  City's 
nonattainment  problem  and  the  nature 
of  the  contributions  from  upwind  States 
were  considered  in  determining 
whether  the  values  of  the  metrics 
indicate  large  and/or  frequent 
contributions  for  individual  upwind 
States.  Specifically,  additional  controls 
beyond  the  local  and  upwind  NOx 
reductions  which  are  part  of  the 
regional  NOx  strategy  may  be  needed  to 
solve  New  York  City's  1-hour 
nonattainment  problem.  Also,  the  total 
contribution  from  all  upwind  States  is 
large  and  there  is  no  single  State  or 
small  number  of  States  which  comprise 
this  total  upwind  portion.  In  this  regard, 
the  contributions  to  New  York  City  from 
some  States  may  not  appear  to  be 
individually  "high"  amounts.  However, 
(as  described  below)  these 
contributions,  when  considered  together 
with  the  contributions  from  other  States 
(i.e.,  the  collective  contribution) 
produce  a  large  total  contribution  to 
nonattainment  in  New  York  City. 

The  EPA  evaluated  the  magnitude, 
frequency,  and  relative  amount  of 
contribution  from  emissions  in 
individual  upwind  States  to  determine 
which  States  contribute  significantly  to 
1-hour  nonattainment  in  New  York  City. 
The  UAM-V  and  CAMx  metrics  which 
quantify  each  upwind  State's 
contribution  to  New  York  City  for  each 
of  the  three  factors  are  provided  in  the 
Air  Quality  Modeling  TSD  and 
described  below.  Examination  of  the 
values  for  these  metrics  indicates  that 
the  upwind  States  can  be  divided  into 
three  general  groups,  based  on  the 
magnitude,  frequency,  and  relative 
amount  of  contribution.  The  first  group 
contains  those  upwind  States  for  which 
the  UAM-V  and  CAMx  metrics  all 


clearly  indicate  a  significant 
contribution  to  1-hour  nonattainment  in 
New  York  City.  The  second  group 
contains  those  States  for  which  the 
CAMx  and  UAM-V  metrics  are  not 
quite  as  consistent,  but  overall  the 
metrics  indicate  a  significant 
contribution  to  1-hour  nonattainment  in 
New  York  City.*»  The  third  group 
contains  those  States  for  which  the 
CAMx  and  UAM-V  metrics  clearly 
indicate  that  the  impacts  do  not  make  a 
significant  contribution  to  New  York 
City. 
Group  1     Upwind  States: 
The  CAMx  and  UAM-V  metrics  all 
clearly  indicate  that  emissions  fix)m 
Maryland/Washington,  DC/Delaware, 
Ohio,  Pennsylvania,  Virginia,  and  West 
Virginia  make  large  and/or  frequent 
contributions  to  1-hour  nonattainment 
in  New  York  City.  For  Pennsylvania  the 
magnitude  of  contribution,  as  indicated 
by  the  highest  daily  average 
contribution  (CAMx  Metric  3),  is  25  ppb 
and  the  relative  amount  of  contribution 
is  18  percent  (CAMx  Metric  4).  For  the 
other  upwind  areas,  the  magnitude  of 
the  contributions  range  from  9  ppb  to  15 
ppb  (CAMx  Metric  3,  highest  daily 
average  contributions)  with 
contributions  in  the  range  of  5  ppb  to  10 
ppb — from  Ohio,  Virginia,  and  West 
Virginia  (UAM-V  Metric  2,  maximum 
"ppb"  contribution).  In  terms  of  the 
frequency  of  the  contribution,  7  percent 


'•For  New  York  City,  each  of  the  "Group  2" 
States  were  found  to  make  a  significant 
contribution.  However,  this  vns  not  the  case  for  all 
of  the  Group  2  linkages  in  other  nonattainment 
areas.  For  example,  the  contribution  from  Kentucky 
to  Philadelphia  and  the  contribution  from 
Tennessee  to  Baltimore  were  Croup  2  situations  in 
which  EPA  determined  that  the  contributions  were 
not  significant. 


to  11  percent  of  the  total  number  of  grid- 
hours  >=125  ppb  in  New  York  City 
receive  contributions  of  10  ppb  from 
each  of  these  States  (CAMx  Metric  1  and 
2).  Also,  the  relative  amounts  of  the 
contribution  are  in  the  range  of  6 
percent  to  8  percent  (CAMx  Metric  4. 
highest  single-episode  average  percent 
contribution)  and  the  total  contribution 
from  each  of  three  States  (i.e.,  Ohio, 
Virginia,  and  West  Virginia)  is  large 
compared  to  the  total  amount  of 
nonattainment,  ranging  from  8  percent 
to  11  percent  (UAM-V  Metric  3). 
Group  2    Upwind  States: 
The  CAMx  and  UAM-V  metrics  are 
somewhat  less  consistent  on  the  extent 
of  contributions  frtim  each  of  5  States: 
Kentucky,  Illinois,  Indiana.  Michigan, 
and  North  Carolina.  None  of  the  metrics 
for  either  model  indicate  extremely  low 
or  extremely  high  contributions.  Rather, 
for  these  States  most  of  the  metrics 
indicate  relatively  high  contributions 
while  a  few  metrics  indicate  relatively 
low  contributions.  The  rationale  used  by 
EPA  for  evaluating  the  contributions 
from  these  States  involved  comparing 
and  contrasting  each  piece  of  data  for 
these  States  on  an  individual  "upwind 
State-by-upwind  State"  basis  and  as  a 
group  (i.e..  for  all  5  States,  together)  in 
order  to  weigh  the  relative  magnitude 
and  frequency  of  the  contributions  for 
making  a  determination  of  significance. 
UAM-V  Metrics — For  each  of  these  5 
States  the  "weakest"  factor  is  the 
magnitude  contribution  (UAM-V  Metric 
2)  in  that  the  highest  contributions  are 
in  the  range  of  2  to  5  ppb.  The  other 
UAM-V  Metrics,  however,  indicate  that 
the  contributions  from  each  State  are  of 
a  larger  frequency  and  relative  amount. 
Specifically,  four  of  these  States 
(Kentucky,  Indiana,  Illinois,  and 
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Michigan)  each  contribute  2  to  5  ppb  to 
as  many  as  3  percent  to  4  percent  of  the 
exceedences  in  New  York  City  (UAM- 

V  Metrics  1  and  2).  While  North 
Carolina  contributes  to  somewhat  fewer 
exceedences  (2  percent),  this  slight 
weakness  is  out-weighed  by  the  relative 
amount  of  contribution  (UAM-V 
Metrics  3  and  4)  which  indicates  that 
the  total  contribution  from  North 
Carolina  alone  is  equivalent  to  3  percent 
of  the  total  "ppb"  >=125  ppb  and  4 
percent  of  the  population-weighted 
"ppb"  >=125  ppb  in  New  York  City.  For 
Indiana,  Illinois,  and  Michigan  the 
relative  amount  of  contribution  (UAM- 

V  Metrics  3  and  4)  is  also  relatively  high 
and  ranges  from  3  percent  to  5  percent. 
The  relative  amount  of  contribution 
from  Kentucky  is  somewhat  weaker  at  2 
percent. 

CAMx  Metrics— For  Illinois,  atf  of  the 
CAMx  metrics  indicate  relatively  large 
and/or  frequent  contributions,  as 
described  below.  For  Kentucky.  Indiana. 
Michigan,  and  North  Carolina  the 
magnitude  of  contribution  is  large,  as 
indicated  by  the  maximum  contribution 
which  ranges  from  6  ppb  (Indiana)  to  11 
ppb  (North  Carolina).  Also,  the  highest 
daily  average  contribution  from 
Kentucky.  Michigan,  and  North  Carolina 
are  all  in  the  range  of  5  ppb  to  7  ppb. 
In  terms  of  the  frequency  of 
contribution,  Indiana  and  North 
Carolina  contribute  in  the  range  of  5  ppb 
to  10  ppb  to  3  percent  and  6  percent  of 
the  exceedences.  respectively,  in  New 
York  City.  For  Kentucky.  Indiana. 
Michigan,  and  North  Carolina  the 
relative  amounts  of  contribution  is 
somewhat  mixed  in  that  the  4-episode 
average  percent  contribution  is  only  1 
percent,  but  the  Wghest  single-episode 
average  percent  contributions  are  higher 
at  2  percent  from  both  Indiana  and 
North  Carolina.  3  percent  from 
Kentucky,  and  4  percent  bom  Michigan 
(CAMx  Metric  4). 

Overall  contributions  considering 
UAM-V  and  CAMx  Metricsr— 
Considering  the  CAMx  and  UAM-V 
metrics,  as  described  below,  the 
majority  of  the  contribution  factors 
indicate  that,  overall,  each  of  the  Group 
2  States  contributes  significantly  to  1- 
hour  nonattainment  in  New  York  City. 

Kentucky — 
Metrics  indicating  relatively  high 

and/or  frequent  contributions: 

— ^Magnitude  of  Contribution:  the 
maximum  contribution  bom  CAMx  is 
9  ppb  (CAMx  Metric  2)  and  highest 
daily  average  contribution  is  7  ppb 
(CAMx  Metric  3): 

— Frequency  of  Contribution:  4  fwrcent 
of  the  exceedences  receive 


contributions  of  more  than  2  ppb 

(UAM-V  Metrics  1  and  2);  and 
— Relative  Amount  of  Contribution:  the 

highest  single-episode  average 

contribution  is  3  percent  (CAMx 

Metric  4). 

Metrics  indicating  relatively  low  and/ 
or  infrequent  contributions: 
— Magnitude  of  Contribution:  the 

maximum  contribution  from  UAM-V 

is  2  ppb;  and 
— Relative  Amoimt  of  Contribution:  the 

4-episode  average  percent 

contribution  is  1  percent  (CAMx 

Metric  4). 

Indiana — 

Metrics  indicating  relatively  high 

and/or  frequent  contributions: 

— Magnitude  of  Contribution:  the 
maximum  "ppb"  contribution  is  6 
ppb  (CAMx  Metric  2); 

— Frequency  of  Contribution:  4  percent 
of  the  exceedences  receive 
contributions  of  more  than  2  ppb 
(UAM-V  Metrics  1  and  2) ;  and 

— Relative  Amount  of  Contribution:  the 
total  "ppb"  contribution  is  equivalent 
to  3  percent  of  total  amount  of 
nonattaimnent  (UAM-V  Metric  3). 
Metrics  indicating  relatively  low  and/ 

or  infrequent  contributions: 

— Magnitude  of  Contribution:  the 
maximum  contribution  frt>m  is  2  ppb 
(UAM-V  Metric  2);  and 

—Relative  Amount  of  Contribution:  the 
4-episode  average  percent 
contribution  is  1  percent  (CAMx 
Metric  4). 

Illinois — 
Metrics  indicating  relatively  high 

and/or  frequent  contributions: 

— Magnitude  of  Contribution:  the 
maximum  contribution  is  8  ppb 
(CAMx  Metric  2):  the  highest  daily 
average  contribution  is  6  ppb; 

— Frequency  of  Contribution:  3  percent 
of  the  exceedences  receive 
contributions  of  more  than  2  ppb;  and 

—Relative  Amount  of  Contribution:  the 
highest  single-episode  average 
contribution  is  3  percent  (CAMx 
Metric  4);  the  total  "ppb"  contribution 
is  equivalent  to  3  percent  of  total 
amount  of  nonattainment. 
Metrics  indicating  relatively  low  and/ 

or  infrequent  contributions: 

— Magnitude  of  Contribution:  the 
maximum  contribution  from  UAM-V 
is  2  ppb. 

Michigan — 

Metrics  indicating  relatively  high 
and/or  frequent  contributions: 
— Magnitude  of  Contribution:  the 

maximiun  contribution  is  7  ppb 


(CAMx  Metric  2);  the  highest  daily 
average  contribution  is  5  ppb  (CAMx 
Metric  3); 
— Frequency  of  Contribution:  3  percent 
of  the  exceedences  receive 
contributions  of  more  than  2  ppb 
(UAM-V  Metrics  1  and  2);  and 
— Relative  Amount  of  Contribution:  the 
highest  single-episode  average 
contribution  is  4  percent  (CAMx 
Metric  4);  the  total  "ppb"  contribution 
is  equivalent  to  3  percent  of  the  total 
amount  of  nonattainment. 
Metrics  indicating  relatively  low  and/ 
or  infrequent  contributions: 
— ^Magnitude  of  Contribution:  the 
maximum  contribution  from  UAM-V 
is  2  ppb 
— Frequency  of  Contribution:  1  percent 
of  the  exceedences  receive 
contributions  of  5  ppb  or  more  (CAMx 
Metrics  1  and  2);  and 
— Relative  Amount  of  Contribution:  the 
4-episode  average  percent 
contribution  is  1  percent  (CAMx 
Metric  4). 

North  Carolina — 

Metrics  indicating  relatively  high 
and/or  frequent  contributions: 
— ^Magnitude  of  Contribution:  the 
maximum  contribution  is  11  ppb 
(CAMx  Metric  2):  the  highest  daily 
average  contribution  is  6  ppb  (CAMx 
Metric  3): 
— Frequency  of  Contribution:  6  percent 
of  exceedences  receive  contributions 
of  5  ppb  or  more  (CAMx  Metrics  1 
and  2):  and 
— ^Relative  Amount  of  Contribution:  the 
total  "ppb"  contribution  is  equivalent 
to  3  percent  of  total  amount  of 
nonattainment 

Metrics  indicating  relatively  low  and/ 
or  infrequent  contributions: 

Relative  Amount  of  ContritMition:  the 

4-episode  average  percent 
contribution  is  1  percent  (CAMx 
Metric  4). 

Group  3    Upwind  States:  The  CAMx 
and  UAM-V  metrics  clearly  indicate 
that  the  emissions  from  the  following 
States  do  not  make  large  and/or  frequent 
contributions  to  1-hour  nonattainment 
in  New  York  City:  Alabama,  Georgia. 
Massachusetts,  Missouri.  South 
Carolina,  Tennessee,  and  Wisconsin. 
The  rationale  for  this  conclusion  is  as 
follows: 

— ^Magnitude  of  Contribution:  all  of 
these  upwind  States  individually 
contribute  less  than  2  ppb  to  1-hour 
daily  maximiun  exceeduices  in  New 
York  City  (UAM-V  Metric  2);  the 
highest  daily  average  contribution 
was  1  ppb  or  less  from  Alabama, 
Georgia,  and  Massachusetts,  and  2 
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ppb  from  South  Carolina,  Tennessee, 
and  Wisconsin  (CAMx  Metric  3);  and 
— Relative  Amount  of  Contribution:  the 
4-episode  average  contributions  from 
Alabama,  Georgia,  Massachusetts, 
South  Carolina,  and  Wisconsin  are 
less  than  1  percent  (CAMx  Metric  4); 
the  total  contributions  from  Missouri 
and  Tennessee  are  each  equivalent  to 
1  percent  of  the  total  amount  of 
nonattainment  in  New  York  City 
(UAM-V  Metric  3). 
Based  on  the  preceding  evaluation, 
EPA  believes  that  emissions  in  each  of 
the  following  twelve  jurisdictions 
contribute  significantly  to  1-hour 
nonattainment  in  the  New  York  City 
nonattainment  area:  the  District  of 
Columbia,  Delaware,  Illinois,  Indiana, 


Kentucky,  Maryland,  Michigan,  North 
Carolina,  Ohio,  Pennsylvania,  Virginia, 
and  West  Virginia. 

b.  States  Which  Contain  Sources  That 
Significantly  Contribute  to  Downwind 
Nonattainment.  The  results  of  EPA "s 
assessment  of  the  State-by-State  UAM- 
V  and  CAMx  modeling  confirms  the 
findings  based  on  subregional  modeling 
that  the  23  jurisdictions  contribute  large 
and/or  frequent  amounts  to  downwind 
nonattainment  under  both  the  1-hour 
and  8-hour  NAAQS  and  forms  an 
independent  basis  for  those  findings. 
The  specific  upwind  States  which 
significantly  contribute  to 
nonattainment  in  specific  downwind 
States  are  listed  in  Tables  11^  and  II- 
5  for  the  1-hour  NAAQS  and  Table  II- 


6  and  Table  II-7  for  the  8-hour  NAAQS. 
The  information  on  the  1-hour 
contribution  linkages  are  presented  by 
upwind  State  in  Table  II-4  and  by 
downwind  State  in  Table  11-5.  In  Table 
II-4  the  upwind  States  are  each  listed  in 
the  first  column  and  the  downwind 
States  to  which  each  upwind  State 
contributes  significantly  are  listed  in  the 
second  column.  In  Table  II-5.  the  same 
information  is  presented  by  downwind 
State.  In  this  table,  each  downwind 
State  is  listed  in  the  first  column  and 
the  upwind  States  that  contribute  to  that 
downwind  State  are  listed  in  the  second 
column.  The  8-hour  contribution 
linkages  are  presented  by  upwind  State 
in  Table  II-6  and  by  downwind  State  in 
Table  11-7. 


TABLE  II-4.-DOWNWIND  STATES  FOR  WHICH  UPWIND  STATES  CONTAIN  SOURCES  THAT  CONTRIBUTE  SIGNIFICANTLY  TO 

1-Hr  Nonattainment' 


Upwind  state 


AlaiMma 

Connectlciit  

IDelaware 

District  of  Columbia 

Georgia  

Illinois  

Indiana  

Kentucky  

Maryland  

Massachusetts  

Michigan 

Missouri 

New  Jersey  

New  York  „. 

North  Carolina 

Ohk) 

Pennsylvania 

Rhode  Island 

South  Carolina 

Tennessee  

Virgtnia  

West  Virginia 

Wooonsin 


Downwind  states 


GA,  IL*,  IN*.  Ml*.  TN,  Wl*. 

ME.  MA,  NH. 

CT.  ME.  MA,  NH-.  NJ,  NY,  PA,  Rl.  VA. 

CT,  ME,  MA,  NH*,  NJ,  NY.  PA,  Rl,  VA. 

AL,  TN. 

CT.  IN,  MD.  NJ*.  NY.  Ml,  MO,  Wl*. 

CT*.  DE*.  DC*.  IL*.  KY.  MD.  NJ*.  NY.  Ml.  OH.  VA*.  Wl* 

AL,  CT*,  DC*.  GA,  IL*,  IN.  MD.  Ml*.  NJ,  NY,  MO.  OH.  VA.  Wl* 

CT,  ME,  MA,  NH*,  NJ,  NY.  PA,  Rl.  VA 

ME.  NH. 

CT.  DC*.  MD.  NJ.  NY,  VA*. 

IL.  IN,  Ml.  Wl*. 

CT,  ME.  MA,  NH.  NY,  PA,  Rl. 

CT,  ME,  MA.  NH,  NJ,  Rl. 

CT*.  DC*.  GA,  KY,  MD.  NJ.  NY.  OH.  PA.  VA* 

CT,  DE,  DC*,  KY,  MD,  MA.  NH*.  NJ,  NY,  PA.  Rl,  VA 

CT,  DE,  DC,  ME,  MD,  MA,  NH,  NJ,  NY,  Rl,  VA. 

ME,  MA,  NH. 

AL,  GA,  TN. 

AL,  GA,  IL*,  IN,  KY,  Ml*,  OH,  Wl*. 

CT,  DE.  DC,  KY*.  MD,  MA,  NH*,  NJ,  NY.  PA.  RL 

CT,  DE,  DC,  MD.  MA.  NJ.  NY.  PA.  Rl,  VA 

IL*,  IN*,  Ml*  . 


Table  ii-5._upwind  States  that  Contain  Sources  that  Contribute  Significantly  to  1-Hr  Nonattainment  in 

Downwind  States  ' 


Downwind  state 


Alabama  

Connecticut  .„ 

Delaware 

District  of  Columbia 

Georgia 

Illi»x>is  „ 

Indiana  

Kentucky  

Maine  

Maryland  ...: 

Massachusetts  

Michigan „ „ 

Mtssoun  ....•,...„,...„„ 


Upwmd  states 


GA.  KY  SC  TN 

DE,  Dc',  IL*,'  IN*.'  KY*.  MD.  Ml*.  NJ,  NY,  NC*.  OH.  PA.  VA  WV 

IN*,  OH,  PA,  VA.  WV.  .       .       .    /VTTY. 

IN*.  KY*.  Ml*,  NC*,  OH*,  PA,  VA  WV. 

AL,  KY,  NC,  SC,  TN. 

AL*,  IN*,  KY*,  MO,  TN*,  Wl*. 

AL*,  IL,  KY,  MO,  TN,  Wl*. 

IN,  NC,  OH,  TN,  VA*. 

CT,  DE,  DC,  MD,  MA  NJ,  NY.  PA  Rl. 

IL,  IN.  KY.  Ml.  NC.  OH.  PA.  VA  WV. 

CT.  DE.  DC.  MO.  NJ.  NY.  OH.  PA  Rl.  VA  WV. 

AL*.  IL.  IN.  KY*.  MO,  TN*,  Wl*. 

IL.  KY. 
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TABLE  11-5  —UPWIND  STATES  THAT  CONTAIN  SOURCES  THAT  CONTRIBUTE  SiGNIFtCAMTLY  TO  1-HR  NONATTAINMENT  IN 

DOWNWIND  STATES  '—Continued 


Downwind  state 


New  Hampshire 

New  Jersey 

New  York  

Ohk) ..... 

Pennsylvania  .... 
Rhode  Island  .... 

Tennessee  

Virginia  

Wisconsin 


Upwind  states 


CT.  DC*.  DE*.  MD*.  MA.  NJ,  NY,  OH*.  PA,  Rl.  VA*. 

DE.  DC.  IL*.  IN*.  KY.  MD.  Ml.  NY,  NC,  OH,  PA  VA  WV. 

DE,  DC,  IL.  IN.  KY.  MD.  Ml.  NJ.  NC.  OH.  PA  VA  WV. 

IN.  KY.  TN.  NC. 

DE.  DC.  MD.  NJ.  NC.  OH.  VA  WV. 

DE.  DC.  MD.  NJ.  NY.  OH,  PA  VA  WV. 

AL.  GA.  SC. 

DE.  DC.  IN*.  KY.  MD.  Ml*.  NC*.  OH.  PA.  WV. 

AL*.  IL*.  IN*.  KY*.  MO'.  TN*  .       ^^^ 


and  Virginia  are  included  in  the  Washington.  DC  area. 
TABLE  II-6  —DOWNWIND  STATES  TO  WHICH  SOURCES  IN  UPWIND  STATES  CONTRIBUTE  SK5NIFICANTLY  FOR  THE  8-HOUR 

Standard 


Upwind  state 


Alat>ama 

Connectkajt  

Delaware 

District  of  Columbia 

Georgia  

Illinois  

Indiana  

Kentucky  

Maryland  

Massachusetts 

MKhigan 

Missouri  — - 

t4ew  Jersey  ....". 

New  York  

North  Carolina 

OtMO  

Pennsylvania 

Rhode  Island 

South  Carolina  

Tennessee  

Virginia  ■ 

West  Virginia 

Wisconsin 


Downwind  states 


GA  IL,  IN,  KY,  Ml,  MO,  NC,  OH.  PA  SC,  TN,  VA 

ME,  MA,  NH,  Rl. 

CT,  ME,  MA  NH,  NJ,  NY.  PA  Rl.  VA 

CT,  ME,  MO,  MA,  NH,  NJ,  NY,  PA.  Rl,  VA 

AL,  IL,  IN,  KY.  Ml,  MO.  NC.  SC.  TN,  VA 

AL.  CT,  DC,  DE,  IN,  KY,  MD,  Ml,  MO,  NJ,  NY,  OH,  PA  Rl.  TN,  WV,  Wl. 

DE,  IL,  KY,  MD,  Ml,  MO,  NJ,  NY,  OH,  PA  TN,  VA  WV.  Wl 

AL,  DC,  DE,  GA,  IL,  IN.  MO,  Ml,  MO,  NJ,  NY,  NC.  OH.  PA  SC.  TN.  VA  WV.  Wl. 

CT,  DE.  DC,  ME,  MA,  NH.  NJ.  NY.  PA  Rl.  VA 

ME.  NH 

CT.  DC.  DE,  MD.  MA  NJ.  NY.  OH.  PA  WV. 

IL.  IN.  KY,  Ml,  OH,  PA.  TN.  Wl. 

CT,  ME,  MA,  NH,  NY,  PA  Rl. 

CT,  ME.  MA,  NH,  NJ,  PA  Rl-  „    „^  .^.  .,.  ^, 

AL  CT  DE.  GA  IN,  KY,  ME,  MO,  MA  NJ,  NY,  OH,  PA  Rl.  SC.  TN.  VA  WV. 

CT  DC  DE,  IN.  KY.  MD.  MA  Ml.  NJ.  NY.  NC.  PA  Rl.  TN,  VA  WV. 

Ct!  DC,  DE,  ME,  MD,  MA,  NH,  NJ,  NY,  OH,  Rl,  VA 

ME,  MA,  NH. 

AL,  GA  IN,  KY,  NC,  TN,  VA  ^      ^  ,,^^  ^ 

AL.  DC,  DE,  GA,  IL,  IN,  KY,  MO,  Ml,  MO,  NC,  OH,  PA  SC,  VA  WV,  Wl. 

CT,  OE,  DC,  ME,  MD.  MA.  NJ.  NY.  NC.  OH.  PA  Rl.  SC.  WV. 

CT.  DC.  OE.  IN.  KY.  MD.  MA  NJ.  NY.  NC,  OH,  PA  Rl.  SC,  TN,  VA 

Ml.  


TABLE  11-7  -UPWIND  STATES  THAT  CONTAIN  SOURCES  THAT  CONTRIBUTE  SIGNIFICANTLY  TO  8-HOUR  NONATTAINMENT  IN 

Downwind  States. 


Downwind  state 


Alabama 

Connecticut  

District  of  Columbia 

Delaware 

Georgia  

Illinois  

Indiana  

Kentucky  ...„.........~ 

Maine  ... 

Maryland  

Massachusetts 

Mwhigan 

Missouri 

New  Hampshire  

rtew  Jersey  

l^ewYork  

North  Carolina 

Ohk) 

Pennsylvania 

Rhode  Island 


Upwind  states 


GA,  IL,  KY,  HC.  SC.  TN. 

OE.  DC.  IL.  MO.  Ml.  NJ.  NY.  NC.  OH.  PA.  VA  WV. 
IL.  KY.  MO.  Ml,  OH,  PA  TN,  VA  WV. 
lU  IN,  KY,  Ml,  NC,  OH.  PA  TN.  VA  WV. 
AL.  KY.  NC.  SC.  TN. 
AL.  GA  IN,  KY,  MO,  TN. 
AL.  GA  lU  KY.  MO.  NC.  OH.  SC.  TN,  WV. 
AL.  GA  IL.  IN,  MO.  NC.  OH.  SC,  TN,  WV. 
CT,  OE.  DC.  MD.  MA  NJ.  Ki.  NC.  PA  Rl.  VA 
DC.  IL.  IN.  KY.  Ml.  f^.  OH.  PA  TN.  VA  WV. 
CT.  DE.  DC.  MD,  Ml,  NJ,  NY.  NC.  OH.  PA  Rl.  VA  WV. 
AU  GA  lU  IN.  KY.  MO.  OH.  TN.  WL 
AL.  GA  lU  IN.  KY.  TN. 
CT.  OE.  DC.  MD.  MA  NJ.  NY.  PA  RI- 
DE. DC.  lU  IN,  KY,  MO,  Ml,  NC,  NY,  OH,  PA  VA  WV. 
DE  DC,  IL.  IN,  KY,  MD,  Ml,  HC.  NJ,  OH,  PA  VA  WV. 
AL.  GA  KY,  OH,  SC.  TN.  VA  WV. 
AL.  IL.  IN.  KY.  Ml,  MO.  NC.  PA  TN.  VA  WV. 
AU  OE  DC.  IL.  IN.  KY.  MO.  Ml,  MO,  NJ,  NY,  NC,  OH,  TN,  VA  WV. 
CT,  OE,  DC.  IL.  MO.  NJ.  NY.  NC.  OH.  PA  VA  WV. 
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Table  11-7.— upwind  States  that  Contain  Sources  that  Contribute  Significantly  to  8-hour  Nonattainment  in 

Downwind  States.— Continued 


SoUh  Caroline 

Tamene*  

Virginia  

Wast  Virginia  .. 
WiMxinsin 


UpiMind 


AL.  GA.  KY.  NC.  TN.  VA.  WV. 

AL.  QA.  IL.  IN.  KY.  MO.  NC.  OH,  SC.  WV. 

AL.  DE.  DC.  QA.  IN.  KY.  MD.  NC.  OH.  PA.  SC.  TN.  ¥W. 

lU  IN.  KY.  Ml.  NC.  OH.  TN.  VA. 

lU  IN.  KY.  MO.  TN. 


c.  Samples  of  Contributions  Fmm 
Upwind  States  to  Downwind 
Nonattainment.  A  full  discussion  of 
EPA's  analysis  8up{>orting  the 
determination  that  specific  upwind 
States  contribute  significantly  to 
individual  downwind  States  under  the 
1-hour  and  8-hour  NAAQS  is  provided 
in  the  Air  Quality  Modeling  TSD. 
Examples  of  the  types  of  contributions 
which  link  individual  upwind  States  to 
downwind  areas  are  provided  below  for 
the  1-hour  NAAQS  for  the  23  upwind 
jurisdictions. 

— Alabama's  Contribution  to  1-Hour 
Nonattainment  in  Atlanta 

Magnitude  of  Contribution:  The 
maximum  contribution  is  39  ppb 
(CAMx  Metric  2);  the  highest  daily 
average  contribution  is  31  ppb  (CAMx 
Metric  3). 

Frequency  of  Contribution:  Alabama 
contributes  at  least  10  ppb  to  12  percent 
of  the  1-hrexceedences  (UAM-V 
Metrics  1  and  2). 

Relative  Amount:  The  total 
contribution  bom  Alabama  is  equivalent 
to  14  percent  of  the  total  amount  >=125 
ppb  in  Atlanta  (UAM-V  Metric  3); 
Alabama  contributes  8  percent  of  the 
total  manmade  ppb  >=  125  ppb  in 
Atlanta  (CAMx  Metric  4;  4-episode 
average  percent  contribution). 

—Connecticut/Rhode  Island's 
Contribution  to  1-Hour  Nonattainment 
in  Western  Massachusetts 

Magnitude  of  Contribution:  The 
maximum  contribution  is  61  ppb 
(CAMx  Metric  2);  the  highest  daily 
average  contribution  is  50  ppb  (CAMx 
Metric  3). 

Frequency  of  Contribution: 
Connecticut/Rhode  Island  contribute  at 
least  10  ppb  to  100  percent  of  the  1-hr 
exceedences  (CAMx  Metrics  1  and  2). 

Relative  Amount:  Connecticut/Rhode 
Island  contribute  35  percent  of  the  total 
manmade  ppb  >=  125  ppb  in  Western 
Massachusetts  (CAMx  Metric  4;  4- 
episode  average  percent  contribution). 

— Georgia's  Contribution  to  1-Hour 
Nonattainment  in  Birmingham 

Magnitude  of  Contribution:  The 
maximum  contribution  is  51  ppb 


(CAMx  Metric  2);  the  highest  daily 
average  contribution  is  24  ppb  (CAMx 
Metric  3). 

Frequency  of  Contribution:  Geoigia 
contributes  at  least  10  ppb  to  11  percent 
of  the  1-hr  exceedences  (UAM-V 
Metrics  1  and  2). 

Relative  Amount:  The  total 
contribution  &t>m  Georgia  is  equivalent 
to  12  percent  of  the  total  amount  »125 
ppb  in  Birmingham  (UAM-V  Metric  3); 
Georgia  contributes  3  percent  of  the 
total  manmade  ppb  >»  125  ppb  in 
Birmingham  (CAMx  Metric  4;  4-epi8ode 
average  percent  contribution). 

— Ilhnois's  Contribution  to  1-Hour 
Nonattainment  in  New  York  Qty 

Magnitude  of  Contribution:  The 
maximum  contribution  is  8  ppb  (CAMx 
Metric  2):  the  highest  daily  average 
contribution  is  6  ppb  (CAMx  Metric  3). 

Frequency  of  Contribution:  Illinois 
contributes  at  least  5  ppb  to  20  percent 
of  the  1-hr  exceedences  (CAMx  Metrics 
1  and  2). 

Relative  Amount:  The  total 
contribution  from  Illinois  is  equivalent 
to  3  percent  of  the  total  amount  >=125 
ppb  in  New  York  Qty  (UAM-V  Metric 
3):  Illinois  contributes  3  percent  of  the 
total  manmade  ppb  >=  125  ppb  in  New 
York  City  (CAMx  Metric  4;  single      - 
highest  episode  percent  contribution). 

—Indiana's  Contribution  to  1-Hour 
Nonattainment  in  Baltimore 

Magnitude  of  Contribution:  The 
maximum  contribution  is  8  ppb  (CAMx 
Metric  2);  the  highest  daily  average 
contribution  is  6  ppb  (CAMx  Metric  3). 

Frequency  of  Contribution:  Indiana 
contributes  at  least  5  ppb  to  26  percent 
of  the  1-hr  exceedences  (CAMx  Metrics 
1  and  2). 

Relative  Amount:  The  total 
contribution  bom  Indiana  is  equivalent 
to  4  percent  of  the  total  amount  >=125 
ppb  in  Baltimore  (UAM-V  Metric  3); 
Indiana  contributes  3  percent  of  the 
total  manmade  ppb  >=  125  ppb  in  New 
York  City  (CAMx  Metric  4;  single 
highest  episode  percent  contribution). 


— Kentucky's  Contribution  to  l-4iour 
Nonattaiiunent  in  Baltimore 

Magnitude  of  Contribution:  The 
maximum  contribution  is  9  ppb  (CAMx 
Metric  2);  the  highest  daily  average 
contribution  is  8  ppb  (CAMx  Metric  3). 

Frequency  of  Contribution:  Kentucky 
contributes  at  least  5  ppb  to  24  percent 
of  the  1-hr  exceedences  (CAMx  Metrics 
1  and  2). 

Relative  Amount:  The  total 
contribution  fix>m  Kentucky  is 
equivalent  to  3  percent  of  the  total 
amount  >sl25  ppb  in  Baltimore  (UAM- 
V  Metric  3);  Kentucky  contributes  5 
percent  of  the  total  manmade  ppb  >= 
125  ppb  in  Baltimore  (CAMx  Metric  4; 
single  highest  episode  percent 
contribution). 

— Maryland/District  of  Columbia/ 
Delaware's  Contribution  to  1-Hour 
Nonattaiiunent  in  New  York  City 

Magnitude  of  Contribution:  The 
maximum  contribution  is  50  ppb 
(CAMx  Metric  2);  the  highest  daily 
average  contribution  is  IS  ppb  (CAMx 
Metric  3). 

Frequency  of  Contribution:  Maryland/ 
District  of  Columbia/Delaware 
contribute  at  least  10  ppb  to  14  percent 
of  the  1-hr  exceedences  and  at  least  5 
ppb  to  38  percent  of  the  1-hr 
exceedences  (CAMx  Metrics  1  and  2). 

Relative  Amount:  Maryland/District 
of  Columbia/Delaware  contribute  5 
percent  of  the  total  maiunade  ppb  >= 
125  ppb  in  New  York  Qty  (CAMx 
Metric  4;  4-episode  average  percent 
contribution). 

— ^Massachusetts'  Contribution  to  1- 
Hour  Nonattaiiunent  in  Portland.  ME 

Magnitude  of  Contribution:  The 
maximum  contribution  is  79  ppb 
(CAMx  Metric  2);  the  highest  daily 
average  contribution  is  67  ppb  (CAMx 
Metric  3). 

Frequency  of  Contribution: 
Massachusetts  contributes  at  least  10 
ppb  to  100  percent  of  the  1-hr 
exceedences  (UAM-V  Metrics  1  and  2). 

Relative  Amount:  The  total 
contribution  fitlm  Massachusetts  is 
equivalent  to  100  percent  of  the  total 
amount  >=125  ppb  in  Portland,  ME 
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(UAM-V  Metric  3);  Massachusetts 
contributes  56  percent  of  the  total 
maimiade  ppb  >=  125  ppb  in  Portland, 
ME  (CAMx  Metric  4;  4-episode  average 
percent  contribution). 

^Michigan's  Contribution  to  1-Hour 
Nonattainment  in  Baltimore 

Magnitude  of  Contribution:  The 
maximum  contribution  is  9  ppb  (CAMx 
Metric  2);  the  highest  daily  average 
contribution  is  8  ppb  (CAMx  Metric  3). 

Frequency  of  Contribution:  Michigan 
contributes  at  least  5  ppb  to  7  percent 
of  the  1-hr  exceedences  (CAMx  Metrics 
1  and  2). 

Relative  Amount:  The  total 
contribution  from  Michigan  is 
equivalent  to  5  percent  of  the  total 
amount  >=125  ppb  in  Baltimore  (UAM- 
V  Metric  3);  Michigan  contributes  5 
percent  of  the  total  maiunade  ppb  >= 
125  ppb  in  Baltimore  (CAMx  Metric  4; 
single  highest  episode  percent 
contribution). 

— ^Missouri's  Contribution  to  1-Hour 
Nonattaiiunent  over  Lake  Michigan 

Magnitude  of  Contribution:  The 
maximum  contribution  is  19  ppb 
(CAMx  Metric  2);  the  highest  daily 
average  contribution  is  12  ppb  (CAMx 
Metric  3). 

Frequency  of  Contribution:  Missouri 
contributes  at  least  10  ppb  to  66  percent 
of  the  1-hr  exceedences  (CAMx  Metrics 
1  and  2). 

Relative  Amount:  The  total 
contribution  from  Missouri  is  equivalent 
to  22  percent  of  the  total  amount  >=125 
ppb  over  Lake  Michigan  (UAM-V 
Metric  3);  Missouri  contributes  9 
percent  of  the  total  manmade  ppb  >= 
125  ppb  over  Lake  Michigan  (CAMx 
Metric  4;  4-episode  average  percent 
contribution). 

—New  Jersey's  Contribution  to  1-Hour 
Nonattainment  in  Western 
Massachusetts 

Magnitude  of  Contribution:  The 
maximum  contribution  is  30  ppb 
(CAMx  Metric  2);  the  highest  daily 
average  contribution  is  23  ppb  (CAMx 
Metric  3). 

Frequency  of  Contribution:  New 
Jersey  contributes  at  least  10  ppb  to  100 
percent  of  the  1-hr  exceedences  (CAMx 
Metrics  1  and  2). 

Relative  Amount:  New  Jersey 
contributes  16  percent  of  the  total 
manmade  ppb  >=  125  ppb  in  Western 
Massachusetts  (CAMx  Metric  4;  4- 
episode  average  percent  contribution). 


^New  York's  Contribution  to  1-Hour 

Nonattainment  in  Western 
Massachusetts 

Magnitude  of  Contribution:  The 
maximum  contribution  is  25  ppb 
(CAMx  Metric  2):  the  highest  daily 
average  contribution  is  23  ppb  (CAMx 
Metric  3). 

Frequency  of  Contribution:  New  York 
contributes  at  least  10  ppb  to  100 
percent  of  the  1-hr  exceedences  (CAMx 
Metrics  1  and  2). 

Relative  Amoimt:  New  York 
contributes  18  percent  of  the  total 
manmade  ppb  >=  125  ppb  in  Western 
Massachusetts  (CAMx  Metric  4;  4- 
episode  average  percent  contribution). 

—North  Carolina's  Contribution  to  1- 
Hour  Nonattainment  in  Philadelphia 

Magnitude  of  Contribution:  The 
maximum  contribution  is  10  ppb 
(CAMx  Metric  2);  the  highest  daily 
average  contribution  is  9  ppb  (CAMx 
Metric  3). 

Frequency  of  Contribution:  North 
Carolina  contributes  at  least  2  ppb  to  4 
percent  of  the  1-hr  exceedences  (UAM- 
V  Metrics  1  and  2). 

Relative  Amount:  The  total 
contribution  from  North  Carolina  is 
equivalent  to  4  percent  of  the  total 
amount  >=125  ppb  in  Philadelphia 
(UAM-V  Metric  3);  North  Carolina 
contributes  2  percent  of  the  total 
manmade  ppb  >=  125  ppb  in 
Philadelphia  (CAMx  Metric  4;  single 
highest  episode  percent  contribution). 

—Ohio's  Contribution  to  1-Hour 
Nonattainment  in  Baltimore 

Magnitude  of  Contribution:  The 
maximum  contribution  is  13  ppb 
(CAMx  Metric  2);  the  highest  daily 
average  contribution  is  12  ppb  (CAMx 

Metric  3). 

Frequency  of  Contribution:  Ohio 
contributes  at  least  5  ppb  to  51  percent 
of  the  1-hr  exceedences  (CAMx  Metrics 

I  and  2). 
Relative  Amount:  The  total 

contribution  bom  Ohio  is  equivalent  to 

II  percent  of  the  total  amount  >=125 
ppb  in  Baltimore  (UAM-V  Metric  3); 
Ohio  contributes  4  percent  of  the  total 
manmade  ppb  >=  125  ppb  in  Baltimore 
(CAMx  Metric  4;  4-episode  average 
percent  contribution). 

— Pennsylvania's  Contribution  to  1- 
Hour  Nonattainment  in  Greater 
Connecticut 

Magnitude  of  Contribution:  The 
maximum  contribution  is  28  ppb 
(CAMx  Metric  2);  the  highest  daily 
average  contribution  is  23  ppb  (CAMx 

Metric  3). 

Frequency  of  Contribution: 
Pennsylvania  contributes  at  least  10  ppb 


to  60  percent  of  the  1-hr  exceedences 
and  at  least  5  ppb  to  98  percent  of  the 
1-hr  exceedences  (CAMx  Metrics  1  and 

2)-  .       . 

Relative  Amount:  Pennsylvama 

contributes  10  percent  of  the  total 

manmade  ppb  >=  125  ppb  in  Greater 

Connecticut  (CAMx  Metric  4;  4-episode 

average  percent  contribution).   . 

— South  Carolina's  Contribution  to  1- 
Hour  Nonattainment  in  Atlanta 


Magnitude  of  Contribution:  The 
maximum  contribution  is  24  ppb 
(CAMx  Metric  2):  the  highest  daily 
average  contribution  is  23  ppb  (CAMx 
Metric  3). 

Frequency  of  Contribution:  South 
Carolina  contributes  at  least  5  ppb  to  6 
percent  of  the  1-hr  exceedences  (UAM- 
V  Metrics  1  and  2). 

Relative  Amount:  The  total 
contribution  from  South  Carolina  is 
equivalent  to  4  percent  of  the  total 
amount  >=125  ppb  in  Atlanta  (UAM-V 
Metric  3);  South  Carolina  contributes  2 
percent  of  the  total  manmade  ppb  >= 
125  ppb  in  Atlanta  (CAMx  Metric  4: 
single  highest  episode  percent 
contribution). 

—Tennessee's  Contribution  to  1-Hour 
Nonattainment  Over  Lake  Michigan 

Magnitude  of  Contribution:  The 
maximum  contribution  is  12  ppb 
(CAMx  Metric  2);  the  highest  daily 
average  contribution  is  11  ppb  (CAMx 

Metric  3). 

Frequency  of  Contribution:  Tennessee 
contributes  at  least  5  ppb  to  14  percent 
of  the  1-hr  exceedences  (UAM-V 
Metrics  1  and  2). 

Relative  Amount:  The  total 
contribution  from  Tennessee  is 
equivalent  to  6  percent  of  the  total 
amount  >=125  ppb  over  Lake  Michigan 
(UAM-V  Metric  3);  Tennessee 
contributes  10  percent  of  the  total 
manmade  ppb  >=  125  ppb  over  Lake 
Michigan  (CAMx  Metric  4;  single 
highest  episode  percent  contribution). 

—Virginia's  Contribution  to  1-Hour 
Nonattainment  in  New  York  City 

Magnitude  of  Contribution:  The 
maximum  contribution  is  25  ppb 
(CAMx  Metric  2);  the  highest  daily 
average  contribution  is  11  ppb  (CAMx 
Metric  3).  .    .   . 

Frequency  of  Contribution:  Virginia 
contributes  at  least  10  ppb  to  11  percent 
of  the  1-hr  exceedences  and  at  least  5 
ppb  to  36  percent  of  the  1-hr 
exceedences  (CAMx  Metrics  1  and  2). 

Relative  Amount:  The  total 
contribution  from  Virginia  is  equivalent 
to  11  percent  of  the  total  amount  >=125 
ppb  in  New  York  City  (UAM-V  Metric 
3);  Viiginia  contributes  4  percent  of  the 
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total  manmade  ppb  >=  125  ppb  in  New 
York  City  (CAMx  Metric  4: 4-episode 
average  percent  contribution). 

— West  Virginia's  Contribution  to  1- 
Hour  Nonattainment  in  New  York  City 

Magnitude  of  Contribution:  The 
maximum  contribution  is  14  ppb 
(CAMx  Metric  2):  the  highest  daily 
average  contribution  is  10  ppb  (CAMx 
Metric  3). 

Frequency  of  Contribution:  West 
Virginia  contributes  at  least  5  ppb  to  9 
percent  of  the  1-hr  exceedences  and  at 
least  2  ppb  to  28  percent  of  the  1-hr 
exceedences  (UAM-V  Metrics  1  and  2). 

Relative  Amount:  The  total 
contribution  from  West  Virginia  is 
equivalent  to  9  percent  of  the  total 
amount  >=125  ppb  in  New  York  City 
(UAM-V  Metric  3);  West  Virginia 
contributes  7  percent  of  the  total 
manmade  ppb  >=  125  ppb  in  New  York 
City  (CAMx  Metric  4;  single  highest 
episode  percent  contribution). 

— Wisconsin's  Contribufion  to  1-Hour 
Nonattainment  Over  Lake  Michigan 

Magnitude  of  Contribution:  The 
maximum  contribution  is  43  ppb 
(CAMx  Metric  2);  the  highest  daily 
average  contribution  is  8  ppb  (CAMx 
Metric  3). 

Frequency  of  Contribution:  Wisconsin 
contributes  at  least  10  ppb  to  11  percent 
of  the  1-hr  exceedences  (CAMx  Metrics 
1  and  2). 

Relative  Amount:  Wisconsin 
contributes  4  percent  of  the  total 
manmade  ppb  >=  125  ppb  over  Lake 
Michigan  (CAMx  Metric  4;  4-episode 
averaj^  percent  contribution).         , 
d.  Conclusions  From  Air  Quality 
Evaluation  of  Downwind  Contributions. 
As  indicated  above.  EPA  is  following  a 
multi-step  approach  for  determining 
whether  emissions  firom  an  upwind 
State  significantly  contribute  to 
nonattainment  downwind.  The  first  step 
involves  an  air  quality  evaluation  to 
determine  whether  the  air  quality 
factors,  and  particularly  the  extent  of 
the  downwind  contributions  from 
emissions  in  the  upwind  State,  indicate 
that  those  contributions  are  large  and/or 
frequent  enough  to  be  of  concern  under 
the  1-hour  and/or  8-hour  NAAQS.  The 
second  step,  as  described  below, 
employs  a  cost-effectiveness  analysis  to 
determine  which  of  the  upwind 
emissions  may  be  eliminated  through 
highly  cost-eri^ective  controls.  Any 
emissions  that  may  be  so  eliminated  are 
considered  to  be  emissions  that 
significantly  contribute  to 
nonattainment  downwind.  Finally,  to 
confirm  that  the  emissions  considered 
to  significantly  contribute,  taken  as  a 
whole,  have  a  meaningful  impact  on 


nonattainment  in  downwind  areas.  EPA 
modeled  the  air  quality  efliacts  of 
eliminating  that  amount  of  emissions 
(see  Section  IV.  Air  Quality  Assessment, 
below). 

The  EPA's  conclusions  firom  the  first 
step  in  this  process,  the  air  quality 
evaluation,  is  that  emissions  from 
sources  in  each  of  the  23  jurisdictions 
Usted  below  make  a  significant 
contribution  to  nonattainment 
downwind  for  both  the  1-hour  and  8- 
hour  NAAQS  and  interfere  with 
maintenance  of  the  8-hour  NAAQS. 
This  determination  was  based  on  two 
independent  sets  of  analyses,  each  of 
which  EPA  believes  provides  an 
independent  basis  for  these  conclusions. 
These  two  independent  analyses  are  (1) 
subregional  modeling  using  UAM-V. 
and  (2)  State-by-State  modeling  using 
CAMx  and  UAM-V.  For  the  subregional 
modeling,  EPA  examined  the  frequency 
and  magnitude  of  the  impacts  from  each 
subregion  along  with  State  emissions 
data  and  other  air  quality  information  to 
evaluate  the  contributions  from  upwind 
States  to  nonattainment  in  downwind 
areas.  For  the  UAM-V  and  CAMx  State- 
by-State  techniques,  a  number  of 
measures  of  ozone  contribution,  or 
metrics,  were  used  to  assess,  from 
several  perspectives,  the  air  quality 
effect  of  contributions  ftxim  sources  in 
different  upwind  States. 

The  EPA  weighed  the  results  of  its 
analysis  of  these  several  air  quality 
metrics  to  determine  which  upwind 
States  contain  sources  whose  emissions 
contribute  significantly  to  downwind 
nonattainment  or  maintenance 
problems.  By  examining  the  results  of 
several  air  quality  metrics,  EPA  assured 
that  no  one  metric  determined  whether 
a  State  contains  sources  whose 
emissions  contribute  to  downwind  air 

Duality  problems.  Rather,  the 
etermination  of  whether  an  upwind 
State  contained  sources  whose 
emissions  contribute  significantly  to  a 
downwind  nonattainment  problem  was 
based  on  the  extent  of  the  contributions 
reflected  by  multiple  metrics.  The  EPA 
concluded  that  each  set  of  modeling 
(i.e..  subregional  and  State-by-State) 
when  considered  independently  under 
EPA's  weight-of-evidence  approach 
provides  a  sound  technical  basis  for 
finding  that  NOx  emissions  from 
sources  in  the  following  23  jurisdictions 
make  a  significant  contribution  to 
nonattainment  of  the  1-hour  and  8-hour 
NAAQS  in.  or  interfere  with 
maintenance  of  the  8-hour  NAAQS  by, 
one  or  more  downwind  States: 

Alabama 

Connecticut 

Delaware 

District  of  Columbia 


Geoigia 

Illinois 

Indiana 

Kentucky 

Maryland 

Massachusetts 

Michigan 

Missouri 

New  Jersey 

New  York 

North  Carolina 

Ohio 

Pennsylvania 

Rhode  Island 

South  Carolina 

Tennessee 

Virginia 

West  Virginia 

Wisconsin 

The  remaining  15  OTAG  States  not 
covered  by  this  final  rule  are  discussed 
below. 

5.  States  Not  Covered  by  This 
Rulemaking 

In  Section  VI  of  the  NPR.  EPA 
proposed  to  find  that  emissions  from 
sources  in  the  following  15  States  in  the 
OTAG  region  do  not  significantly 
contribute  to  downwind  nonattainment 
under  the  1-hour  or  8-hour  ozone 
NAAQS.  or  interfere  with  maintenance 
under  the  8-hour  NAAQS:  Arkansas, 
Florida.  Iowa.  Kansas.  Louisiana.  Maine. 
Minnesota.  Mississippi.  North  Dakota. 
Nebraska,  New  Hampshire,  Oklahoma. 
South  Dakota,  Texas.  Vermont  (62  FR 
60369).  The  EPA  received  comments  on 
this  section  of  the  NPR  and  has  recently 
conducted  some  additional  CAMx 
analyses.so  The  CAMx  modeling 
suggested  that  further  analysis  using 
UAM-V  State-by-State  modeling  would 
be  warranted  in  order  to  have  a  set  of 
information  comparable  to  that  for  other 
States  that  are  subject  to  this  rule.  In 
today's  rulemaking,  EPA  is  taking  no 
action  on  whether  emissions  from 
sources  in  these  15  States  do  or  do  not 
contribute  significantly  to  downwind 
nonattainment,  or  interfere  with 
maintenance  downwind,  under  either 
NAAQS.  Thus,  by  today's  rulemaking, 
EPA  is  not  requiring  these  15  States  to 
submit  SIP  revisions  providing  for  NOx 
emissions  controls  to  meet  a  statewide 
NOx  emissions  budget:  nor  is  EPA 
determining  that  these  States  will  not  be 
required  to  make  these  SIP  submissions 
in  the  future.  The  EPA  is  continuing  to 
review  available  information  on  the 
downwind  impacts  of  these  States, 
including  comments  submitted  on  the 
NPR.  In  addition,  EPA  plans  to  conduct 
State-by-State  modeling  to  determine 
whether  a  SIP  revision  under  section        "~ 
110(a)(2)(D)(i)(I)  should  be  required 
from  any  of  these  States  in  the  future. 


»See  "Notice  of  Availability"  63  FR  45032 
(August  24.  199S). 
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The  EPA  intends  to  begin  this  modeling 
in  the  fall  of  1998. 

As  discussed  in  the  NPR  (62  FR  60318 
at  60370),  EPA  reiterates  that  these  15 
States  may  need  to  cooperate  and 
coordinate  SIP  development  activities 
with  other  States  that  are  subject  to 
today's  action.  Also,  States  with 
interstate  nonattainment  areas  for  the  1- 
hour  standard  and/or  the  new  8-hoiir 
standard  should  cooperate  in  reducing 
emissions  to  mitigate  local-scale 
interstate  transport  problems  (e.g., 
transport  bom  one  State  in  a  multi-state 
urban  nonattainment  area  to  another 
State  in  that  area)  to  provide  for 
attaiiunent  in  the  nonattainment  area  as 
a  whole.  The  EPA  encourages  the  15 
States  to  conduct  additional  analyses  on 
ozone  transport  recommended  by  the 
OTAG  Policy  Group,  which  indicated 
that  these  States,  "•  *  'will,  in 
cooperation  with  EPA,  periodically 
review  their  emissions,  and  the  impact 
of  increases,  on  downwind 
nonattainment  areas  and,  as 
appropriate,  take  steps  necessary  to 
reduce  such  impacts  including 
appropriate  control  measures."" 

Comment:  A  niunber  of  commenters 
supported  the  proposal  to  exclude  the 
proposed  States,  either  in  general  or  for 
specific  States.  Others  opposed  the 
proposal  in  general,  or  for  specific 

States. 

Response:  Because  EPA  is  taking  no 
action  on  the  15  States  at  this  time,  EPA 
will  not  respond  to  comments 
concerning  these  States  at  this  time.  As 
discussed  above,  EPA  intends  to 
continue  to  review  ambient  air  quality 
data,  air  quality  modeling  results,  and 
other  technical  information  on  the 
downwind  contribution  from  all  States 
not  found  to  be  significant  contributors 

in  today's  action. 

Comment:  Several  commenters  stated 
that  if  EPA  revisits  which  States  should 
be  included  in  the  rulemaking,  EPA 
must  reopen  the  public  comment 

period. 

Response:  The  EPA  agrees.  Because 
today's  action  does  not  propose  a 
change  from  the  NPR  concerning  which 
States  should  be  covered,  no  new 
comment  period  is  needed  at  this  time. 
As  EPA  noted  in  the  NPR,  if  results  firom 
additional  modeling  and  technical 
analyses  indicate  that  States  other  than 
the  22  States  (and  the  District  of 
Columbia)  that  are  the  subject  of  today's 
action  should  be  required  to  submit  a 
SIP  revision  under  section 
llO(a)(2)(D)(i)(I).  EPA  will  publish  a 
new  NPR  as  to  any  such  States  and 
provide  an  additional  comment  period. 


>'  OTAG  Racommendation:  Utility  NOx  Controls, 
approved  by  the  Policy  Group.  June  3. 1997. 


As  also  stated  in  the  NPR.  in  2007,  EPA 
will  reassess  transport  in  the  full  OTAG 
region  to  evaluate  the  effectiveness  of 
the  regional  NOx  measures  and  the 
need,  if  any,  for  additional  regional 
controls. 

D.  Cost  Effectiveness  of  Emissions 
Reductions 

As  discussed  above,  in  today's  action, 
EPA  considers  control  costs  in 
determining  whether,  and  the  extent  to 
which,  upwind  emissions  contribute 
significantly  to  nonattainment.  or 
interfere  with  maintenance  downwind. 
The  EPA  considers  cost  factors  in 
conjunction  with  other  factors  generally 
related  to  levels  of  emissions. 

1.  Sources  Included  In  the  Cost- 
Effectiveness  Determination 

lUs  subsection  describes  the 
rationale  used  to  determine  the  cost 
effectiveness  of  emissions  reductions 
measures.  The  EPA  evaluates  the 
relative  costs  of  the  available  control 
measures  using  average  cost 
effectiveness,  measured  as  dollars  per 
ton  of  NOx  reduced  relative  to  a 
baseline,  to  identify  those  emissions 
reductions  that  are  "highly  cost- 
effective."  In  performing  this 
evaluation,  EPA  considers  the  cost 
savings  of  a  regionwide  NOx  emissions 
trading  system  for  large  electricity 
generating  boilers  and  txirbines  (i.e., 
boilers  and  turbines  serving  a  generator 
larger  than  25  MWe).  As  described  in 
this  section,  EPA  has  determined  that 
these  emissions  reductions  are  highly 
cost  effective  on  a  regionwide  basis. 

To  assure  equity  among  the  various 
source  categories  and  the  industries 
they  represent,  EPA  considered  the  cost 
effectiveness  of  Controls  for  each  source 
category  separately  throughout  the  SIP 
call  region.  Sources  are  combined  into 
a  common  source  category  if  they  serve 
the  same  general  industry  (e.g.,  boilers 
and  turbines  that  are  used  by  the 
electricity  generation  industiy  are 
combined  in  the  same  category).  In 
general,  this  means  that  the  sources  in 
the  same  source  category  share  the  same 
six-digit  source  code  classification 
(SCC).  One  exception  is  in  the  case  of 
boilers  and  turbines  which  are 
combined  and  then  separated  into  (1)  a 
category  of  boilers  and  turbines  serving 
generators  that  produce  electricity  for 
sale  to  the  grid:  or  (2)  a  category  of 
boilers  and  turbines  that  exclusively 
generate  steam  and/or  mechanical  work 
(e.g.,  provide  energy  to  an  industrial 
pump),  or  produce  electricity  primarily 
for  internal  use  and  not  for  sale.  The 
EPA  believes  that  this  categorization 
better  reflects  the  industrial  sectors 
served. 


For  each  souice  category,  the  required 
emission  levels  (in  tons  per  ozone 
season)  were  determined  based  on  the 
application  of  NOx  controls  that  achieve 
the  greatest  feasible  emissions  reduction 
while  still  falling  within  a  coet-per-ton- 
reduced  range  that  EPA  considers  to  be 
highly  cost-effective  (haeinafter  also 
referred  to  as  "highly  cost-effective" 
measures).  Marginal  or  incremental 
costs  of  control  are  additional  cost- 
effective  measures  that  may  provide 
important  information  about 
alternatives.  In  particular,  incremental 
cost-effiactiveness  helps  to  identify 
whether  a  more  stringent  control  option 
imposes  much  higher  costs  relative  to 
the  average  cost  per  ton  for  further 
control.  The  use  of  an  average  cost- 
effectiveness  measure  may  not  fully 
jeveal  costly  incremental  requirements 
where  control  options  achieve  large 
reductions  in  emissions  (relative  to  the 
baseline). 

In  this  rulemaking,  EPA  has  chosen  to 
focus  on  an  average  cost-effectiveness 
measure  in  identifying  highly  cost- 
effactive  control  options  ror  several 
reasons.  Since  EPA's  determination  tat 
the  core  group  of  sources  is  based  on  the 
adoption  of  a  broad-based  trading 
program,  average  cost-effectiveness 
serves  as  an  adequate  measure  across 
sources  because  sources  with  high 
marginal  costs  will  be  able  to  take 
advantage  of  this  program  to  lower  their 
costs.  In  additi(xi,  average  cost- 
effiectiveness  estimates  are  readily 
available  for  other  recently  adopted 
NOx  control  measures. 

T^e  ^A  examined  a  representative 
sample  of  potentially  available  controls. 
NOx  controls  for  this  rulemaking  were 
considered  highly  cost-effective  for  the 
purposes  of  reducing  ozone  transport  to 
the  extent  they  achieve  the  greatest 
feasible  emissions  reduction  but  still 
cost  no  more  than  $2,000  per  ton  of 
ozone  season  NOx  emissions  removed 
(in  1990  dollars),  on  average,  for  each 
source  category.  The  discussion  below 
further  describes  the  basis  for  this  cost 
amount  and  the  techniques  used  for 
each  category.  Many  may  consider 
certain  controls  that  cost  more  than 
$2,000  per  ton  of  NOx  reduced  to  be 
i«asonably  cost-effective  in  reducing 
ozone  transport  or  in  achieving 
attainment  with  the  ozone  NAAQS  in 
specific  nonattainment  areas:  however. 
EPA  has  determined  to  focus  today's 
rulemaking  on  only  highly  cost-effective 
reductions.  In  the  future,  as  EPA 
continues  to  consider  the  impact  of 
ozone  transport  and  the  most  effective 
ways  to  assure  downwind  attainment, 
EPA  may  reconsider  whether  State  NOx 
budget  levels  should  be  lowered  to 
reflect  application  of  additional  controls 
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that,  although  more  expensive,  are 
nevertheless  cost-effective.  In  addition, 
as  discussed  below,  in  determining 
whether  to  assume  reductions  from 
source  categories  with  only  a  few 
sources  or  relatively  small  emissions, 
EPA  considered  administrative 
efficiency  in  developing  conclusions 
about  whether  to  assume  emissions 
reductions  for  these  sources. 

In  determining  the  cost  of  NOx 
reductions  by  large  electricity 
generating  units  (EGUs),  EPA  assumed 
an  emissions  trading  system.  As 
discussed  in  Section  IV  below.  EPA 
evaluated  and  compared  the  likely  air 
quality  impacts  of  this  rulemaking  with 
and  without  a  regionwide  NOx 
emissions  trading  system  for  electricity 
generating  sources.  This  analysis  shows 
that  a  regionwide  trading  program 
causes  no  significant  adverse  air  quality 
impacts.  Because  such  a  program  would 
result  in  signincant  cost  savings,  EPA's 
cost-effectiveness  determination  for 
large  electricity  generating  boilers  and 
turbines  assumes  that  each  State  will 
adopt  the  lowest  cost  approach,  i.e..  the 
States  will  elect  to  include  these  sources 

Table  i  .—Average  Cost- 


in  a  regionwide  NOx  emissions  trading 
program.  However.  States  retain  the 
option  of  choosing  other,  perhaps  more 
expensive,  approaches  to  achieving  the 
necessary  reductions.  For  non-EGU 
sources  in  the  core  group  of  the  trading 
program,  EPA  used  a  least  cost  method 
which  is  equivalent  to  an  assumption  of 
an  intrastate  trading  program.  Inclusion 
of  these  sources  in  a  regionwide  trading 
program  would  provide  further  cost 
savings.  For  other  source  categories  for 
which  EPA  identified  highly  cost- 
effective  controls  (i.e.,  internal 
combustion  engines  and  cement 
manufacturing),  EPA  assumed  source- 
specific  controls.  However,  a  State  may 
choose  to  include  such  categories  in  the 
trading  program  and  realize  further  cost 
savings. 

For  the  purposes  of  this  rulemaking, 
EPA  considers  the  following  sizes  of 
point  sources  to  be  large:  (1)  electricity 
generating  boilers  and  turbines  serving 
a  generator  greater  than  25  MWe;  or  (2) 
other  point  sources  with  a  neat  input 
greater  than  250  mmStu/hr  or  which 
emit  more  than  one  ton  of  NOx  per 
average  summer  day. 


In  the  NPR.  EPA  based  the  cost- 
effectiveness  determination  on  NOx 
emissions  controls  that  are  available  and 
of  comparable  cost  to  other  recently 
undertaken  or  planned  NOx  measures. 
Table  1  provides  a  reference  list  of 
measures  that  EPA  and  States  have 
recently  undertaken  to  reduce  NOx  and 
their  average  annual  costs  per  ton  of 
NOx  reduosd.  Most  of  these  measures 
fall  below  $2,000  per  ton.  With  few 
exceptions,  the  average  cost- 
effectiveness  of  these  measures  is 
representative  of  the  average  cost- 
effiactiveness  of  the  types  of  controls 
EPA  and  States  have  needed  to  adopt 
most  recently  because  their  previous 
planning  efforts  have  already  taken 
advantage  of  opportunities  for  even 
cheaper  controls.  The  EPA  believes  that 
the  cost-effectiveness  of  measures  that 
EPA  or  States  have  adopted,  or 
proposed  to  adopt,  forms  a  good 
reference  point  for  determining  which 
of  the  available  additional  NOx  control 
measures  can  most  easily  be 
implemented  by  upwind  States  whose 
emissions  impact  downwind 
nonattainment  problems. 


EFFECTIVENESS  OF  NOx  CONTROL  MEASURES  RECENTLY  UNDERTAKEN 
(1990doNars] 


Control  measure 


NOx  RACT 

Phase  II  Refonnulated  Gasoline ^."""""""""""1""!"""""."!" ' '*"^"' 

State  ImplementatKxi  of  the  Ozone  Transport  Commisston  MefTwandum  of  UnderrtaniM ■ 

New  Source  Pertormance  Standards  lor  Fossil  Steam  Electric  Generation  Units  

New  Source  Pertomiance  Standards  for  Industnal  Boders  " 


Cost  per  ton  of 
l^x  Removed 


150-1,300 
"4,100 

950-1.600 
1.290 
1,790 


Pr^'7l^,'^'®^^^2:^^!l!*«[!:!?^?l^  $2,180  to  S6.000  per  ton.  This  cost  represents  the  projected  addrtkHial  cost  of  complying  with  the 
Phase  II  RFG  NOx  standards,  beyond  the  cost  of  complying  with  the  other  standards  lor  Phase  II  RFg!^     «~«"««a.  www  m  wnnpiying  wnn  me 


The  Federal  Phase  II  RFG  costs 
presented  in  Table  1  are  not  strictly 
comparable  to  the  other  costs  cited  in 
the  table.  Federal  Phase  II  RFG  will 
provide  large  VOC  reductions  in 
addition  to  NOx  reductions.  Federal 
RFG  is  required  in  nine  cities  with  the 
nation's  worst  ozone  nonattainment 
problems;  other  nonattainment  areas 
have  chosen  to  opt  into  the  program  as 
part  of  their  attainment  strategy.  The 
mandated  areas  and  those  areas  in  the 
OTAG  region  that  have  chosen  to  opt 
into  the  program  are  areas  where 
significant  local  reductions  in  ozone 
precursors  are  needed;  such  areas  may 
value  RFG's  NOx  and  VOC  reductions 


diRierently  for  their  local  ozone  benefits 
than  they  would  value  NOx  reductions 
from  RFG  or  other  programs  for  ozone 
transport  benefits. 

Commenters  on  the  proposal 
generally  agreed  with  basing  the  cost- 
effectiveness  determination  on  the  cost 
effectiveness  of  other  recently 
undertaken  measures.  Therefore,  EPA 
has  considered  controls  with  an  average 
cost-effectiveness  less  than  $2,000  per 
ton  of  NOx  removed  to  be  highly  cost 
effective  and  has  calculated  the  amounts 
of  emissions  that  States  must  prohibit 
based  on  application  of  these  controls. 
Some  commenters  believed  that  a  more 
appropriate  measure  of  cost 


effectiveness  was  incremental — instead 
of  average — dollars  per  ton  of  NOx 
removed.  Other  commenters  believed 
that  a  more  appropriate  measure  was 
dollars  per  ppb  of  ozone  removed  from 
a  nonattainment  area.  The  EPA 
continues  to  depend  on  regionwide 
average  dollars  per  ton  of  NOx  removed 
when  evaluating  what  control  measures 
are  highly  cost-effective  for  the  purposes 
of  this  rulemaking. 

Table  2  summarizes  the  control 
options  investigated  for  each  source 
category  and  the  resulting  average, 
regionwide  cost  effisctiveness. 
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Table  2.— AvEfW3E  cost  Effectiveness  of  Options  Analyzed" 

[1990  dolws  in  2007] 


Source  category 


Average  Cott-effeclivenett  (Stozone 
control  opHon 


ton)  for  each 


Boilers  and  Tuft)ines  Generating  Etodridty 

Boilers  and  Tmtoines  not  Generating  Electricity 
Other  Stationary  Sources^  ......................_..»... 


Cement  Manularturing , 
Glass  Manutsrturing  ... 

Ii 


Inlamal  ContbusHon  Engines . 


0.20tVmmBtu  

$1,263  — ..„ 

50%  fsducMon 

$1.235 

$3.00(Mon  maxi- 
nun  per  souroe. 

$1.458 

$2^020  — 

$2.118 

$1,213 


0.15  fbhfwhOtu 

$1.468 

60%  reduction  ...„. 

$1.467 

$4,00(Vton  maid- 
mum  per  some. 

$1.458 

$2339  — 
$2,118  — 
$1,213  — 
$2.866 


ai2KlMmfilu. 

$1,760. 

70%  reduchon. 

$2,140. 

$6.00(Mon  maxi- 

mum  per  source. 
$1,458 
$4,758. 
$2,118. 
$1J21S. 
$2,898. 


are  regionwide  averages.  The 


ssTTw  cost  eWsctiverwat  values  in  Tsbie  2 
quirsd  l)y  TMis  IV  or  Tills  I  RACT.  whsie  sppicsble. 

>*For  cement  manufscluring.  indnaralors.  f 
nology  (at  ths  same  cost)  would  be  selected 
cost  oftocltveneBB  number  for  ttiese  souros  o 
enisstons  reductions  siould  be  obtained  from  mors  effective  and  mors  oosiy  ax<rol  technologies  as  the  oort 


vplueB  ropreient  reductions  beyond  tttoee  le- 


intemsl  oombuslion  engines  and  procesa  heaters,  the  tsMe 


wMi  WB  same  consoi  Mon- 


ths cost  oeMng  for  each  souroe  is  $3,000.  $4,000.  or  9&J0OO  psr  ton;  8ws  •« 
is  ttw  same  in  each  cdunwi.  For  glass  manufaduring.  ths  tana  ir 


The  following  discussion  explains  the 
controls  determined  by  EPA  to  be  highly 
cost-eCbctive  for  each  source  category. 

The  EPA  has  analyzed  the 
implications  of  each  State  limiting 
trading  within  its  borders  compared  to 
entering  into  a  common  trading  program 
with  all  other  States,  provided  that 
States  choose  to  control  EGUs  at  an 
average  level  of  0.15  Ib/mmBtu.  In  the 
case  of  intrastate  trading,  EPA  found 
that  the  average  cost  per  ton  of  the 
resulting  ozone  season  NOx  reduction 
was  about  $1,499  per  ton.  This  result 
from  the  IPM  model  was  for  all  the 
States  together  considering  changes  in 
dispatch  and  other  aspects  of  the  future 
operation  of  the  nation's  power  system. 
Individual  State  results  vrere  not 
provided  by  the  model.  As  explained 
below.  EPA  expects  that  individual 
State  cost  per  ton  results  are  likely  to  be 
fairly  close  to  this  collective  result. 

For  a  regionwide  budget  based  on 
0.15  Ib/mmBtu.  EPA's  analyses  suggest 
that  whether  (1)  there  were  individual 
State  trading  programs,  or  (2)  a  single 
regionwide  trading  program,  all  States 
experienced  a  substantial  reduction  in 
sununer  NOx  emissions  from  Base  Case 
emissions  levels.  For  this  to  occur,  there 
have  to  be  similar  opportunities 
throughout  the  SIP  call  region  for  highly 
cost-effective  reductions  to  occur  at 
EGUs.  If  this  were  not  true.  EPA  would 
have  found,  in  the  case  where  there  is 
a  single  trading  program  across  the 
entire  SIP  call  region,  that  some  States 
reduce  a  much  greater  share  of  their 
NOx  emissions  than  other  States  do. 
The  fact  that  there  are  similar 
opportimities  for  NOx  reductions  in 
each  of  the  States  indicates  that  if  there 


were  individual  State  trading  programs 
in  place  they  would  each  generally  have 
an  average  cost  effectiveness  for 
reducing  ozone  season  NOx  emissions 
that  is  fairly  close  to  the  cost 
effectiveness  of  trading  programs  in 
other  States.  Therefore,  eadk  State  is 
generally  likely  to  have  an  average  cost 
effectiveness  of  about  $1,550  per  ton, 
the  amount  we  found  in  the  results  of 
the  IPM  model  run  for  a  scenario  where 
each  State  ran  its  own  trading  program. 

a.  Electricity  Generating  Boilers  and 
Turbines.  For  EGUs  larger  than  25  MWe, 
the  control  level  was  determined  by 
applying  a  unifcmn  NOx  emissions  rate 
regionwide.  The  cost-effectiveness  for 
each  control  level  was  determined  using 
the  IPM.  Details  regarding  the 
methodologies  used  can  be  found  in  the 
Regulatory  Impact  Analysis  of  this 
rulemaking.  Table  2  summarizes  the 
control  levels  and  resulting  cost- 
effectiveness  of  three  options  analyzed. 

A  regionwide  level  of  0.20  Ib/mmBtu 
was  rejected  because  though  it  resulted 
in  an  average  cost  effectiveness  of  less 
than  $2,000  per  ton,  the  air  quality 
benefits  were  less  than  those  for  the  0.15 
Ib/mmBtu  level  which  was  also  less 
than  $2,000  per  ton.  The  results  suggest 
that  a  regionwide  level  of  0.15  lb/ 
mmBtu  diould  be  assumed  for  this 
souroe  category  when  calculating  the 
amount  of  emissions  that  should  be 
considered  significant  and  therefore 
prohibited  in  each  covered  State.  This 
control  level  has  an  average  cost- 
effectiveness  of  $1,468  per  ozone  season 
ton  removed.  This  amovmt  is  consistent 
with  the  range  for  cost-effectiveness  that 
EPA  has  derived  from  recmtly  adopted 
(or  proposed  to  be  adopted)  control 


measures.  As  discussed  later  in  this 
preamble.  EPA  has  determined  that  EGU 
sources  are  fiilly  capable  of 
implementing  this  level  of  control  by    . 
May  1.  2003. 

The  EPA  estimates  that  a  control  level 
based  on  0.12  Ib/mmBtu.  has  a  cost 
effectiveness  of  $1,760  per  ozone  season 
ton  removed,  which  is  within  the  upper 
range  of  cost  effectiveness.  This  estimate 
is  based  on  the  Agency's  best  estimates 
of  several  key  sssumptions  on  the 
performance  of  pollution  control 
technologies  and  electricity  generation 
requirements  in  the  future  which  the 
Agency  thoroughly  researched  over  the 
last  two  years.  Given  that  the  cost  per 
ton  estimate  for  0.12  Ib/mmBtu  trading 
is  much  closer  to  $2,000  than  the  0.15 
Ib/mmBtu  trading.  EPA  is  not  as 
confident  about  the  robustness  of  the 
results.  Also,  although  EPA  is  vefy 
comfortabfe  that  a  0.15  Ib/mmBtu 
trading  program  beginning  in  2003  will 
not  lead  to  installation  of  SCR 
technology  at  a  level  and  in  a  manner 
that  will  be  diCBciilt  to  implement  or 
result  in  reliability  problems  for  electric 
power  generation,  the  Agency's  level  of 
comfort  is  not  as  high  in  considering 
0.12  Ib/mmBtu-based  trading. >>  With  s 
strong  need  to  implement  a  program  by 
2003  that  is  rscos^iized  by  the  Sutes  as 
practical,  neoesssry.  and  broadly 
accepted  as  highly  cost  effective,  the 
Agmcy  has  decided  to  base  the 


''For  reMoos  axplainad  in  Sactiaa  V..  betow, 
EPA  hu  dMwniiiisd  that  May  1.  2003  U  the  auliart 
pncticabl*  data  for  acfaicving  tlw  level  of  •aiiMioDS 
reduction*  EPA  aatadad.  and  tbaraiMe  is  the 
appropriate  date  for  aduering  theee  leductiocu  in 
light  of  the  CAA't  attainment  date  requirement*. 
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emissions  budgets  for  EGUs  on  a  0.15 
Ib/mmBtu  trading  level  of  control. 

It  should  be  noted  that  the  cost- 
effectiveness  values  for  EGUs  were 
calculated  using  a  slightly  older  version 
of  the  final  ECU  inventory.  Changes 
made  to  the  inventory  and  growth 
assumptions  resulted  in  decreasing  the 
final  regionwide  allowable  emission 
level  for  EGUs,  under  the  0.15  option, 
to  543,825  tons  per  year  from  563,785 
tons  per  year.  Reducing  the  allowable 
regionwide  emissions  increased  the 
average  cost-en^ectiveness  value  of  the 
0.15  option  from  $l,468/ton,  to  $1,503/ 
ton. 

b.  Other  Stationary  Sources.  The 
appropriate  cost-effective  control  level 
for  large  non-EGU  source  categories  was 
determined  by  evaluating  various 
regulatory  alternatives.  For  industrial 
boilers  and  tuirbines  (i.e.,  boilers  and 
turbines  greater  than  250  mm/Btu  per 
hour  or  with  NOx  emissions  greater 
than  1  Xpd\,  the  control  level  was 
determined  by  applying  a  uniform 
percent  reduction  regionwide  in 
increments  of  10  percent.  For  all  other 
stationary  sources,  the  control  level  was 
determined  by  applying  source- 
category-specific  cost-effectiveness 
thresholds,  because  trading  was  not 
assumed  to  be  readily  available  for  these 
source  categories.  Details  regarding  the 
methodologies  used  are  in  the 
Regulatory  Impact  Analysis.  Table  2 
summarizes  the  control  levels  and 
resulting  cost-effectiveness  for  each 
option  under  each  category. 

Further,  for  large  non-EGUs.  the  cost- 
effectiveness  determination  includes 
estimates  of  the  additional  emissions 
monitoring  costs  that  sources  would 
incur  in  order  to  participate  in  a  trading 
program.  Some  non-EGUs  already 
monitor  their  emissions.  In  the  NJPR, 
EPA  had  not  included  monitoring  costs 
in  the  cost-effectiveness  determination 
because  such  costs  had  not  been 
estimated  at  that  time.  Since  then,  EPA 
has  evaluated  monitoring  system  costs. 
These  costs  are  defined  in  terms  of 
dollars  per  ton  of  NOx  removed  so  that 
they  can  be  combined  with  the  cost- 
effectiveness  figures  related  to  control 
costs.  Since  monitoring  costs  do  not 
vary  %vith  the  level  of  control,  the  cost 
per  ton  for  monitoring  varies  in 
accordance  with  the  amount  of  control 
being  required.  For  purposes  of  this 
analysis,  the  level  of  control  was 
assumed  to  be  the  level  of  control  used 
to  calculate  the  budget.  Monitoring  costs 
varied  from  about  $150  to  $400  per  ton 
of  NOx  removed,  depending  on  the  type 
of  source  category. 

The  EPA.  therefore,  determines  that: 
(1)  For  large  non-electricity-generating 
industrial  boilers  and  turbines,  a  control 


level  corresp<mding  to  60  percent 
reduction  from  baseline  levels  is  highly 
cost-effiective  (this  percent  reduction 
corresponds  to  a  regionwide  control 
level  of  about  0.17  Ib/mmBtu);  and  (2) 
for  large  internal  combustion  engines 
and  cement  manufacturing  sources,  a 
control  level  corresponding  to  the 
application  of  NOx  reduction 
technology  costing  no  more  than 
$5,000/ton  for  each  source  is,  on 
average,  highly  cost  effective.  As 
indicated  in  Table  2  and  described  in 
detail  in  the  RIA,  these  control  levels 
are  associated  with  a  cost  effectiveness 
of  approximately  $l,467/ton  for  boilers 
and  turbines,  $l,458/ton  for  cement 
manufacturing,  and  $l,215/ton  for 
internal  combustion  engines.  This 
results  in  an  average  emissions 
reduction  from  uncontrolled  emissions 
of  90  percent  for  internal  combustion 
engines  and  30  percent  for  cement 
manufacturing  sources.  The  EPA  notes 
that  States  may  include  these  source 
categories  in  the  model  NOx  budget 
trading  program,  further  assuring  that 
each  source  would  be  able  to  cost- 
effectively  meet  its  reduction 
requirements.  The  EPA  determined  that 
controlling  glass  manufacturing  sources, 
incinerators,  and  process  heaters  was 
not  highly  cost-effective  because  all  the 
options  analyzed  for  these  source 
categories  cost  more  than  $2,000  per  ton 
of  NOx  removed.  Thus,  no  additional 
controls  are  assumed  for  these  sources 
when  determining  the  significant 
amounts  that  must  be  reduced  in  each 
State. 

2.  Sources  Not  Included  In  the  Cost- 
effectiveness  Determination 

For  the  following  groups  of  sources, 
EPA  is  determining  that  no  additional 
control  measures  or  levels  of  control 
should  be  assumed  in  this  rulemaking, 
for  the  reasons  described. 

a.  Area  Sources.  In  the  NPR,  EPA 
noted  that  control  levels  for  area  sources 
(i.e.,  sources  other  than  mobile  or  point 
sources)  could  not  be  determined  based 
on  available  information  concerning 
applicable  control  technologies. 
Comments  to  the  NPR  did  not  identify 
specific  NOx  control  technologies  that 
were  both  technologically  feasible  and 
highly  cost-effective.  Because  EPA  has 
no  new  information  on  applicable 
control  technologies  for  area  sources,  no 
additional  control  level  is  assumed  for 
these  sources  in  this  rulemaking. 
Further  discussion  concerning  area 
sources  can  be  found  in  Section  III, 
below,  of  this  preamble. 

b.  Small  Point  Sources.  For  the 
purposes  of  this  rulemaking,  EPA 
considers  the  following  sizes  of  point 
sources  to  be  small:  (1)  Electricity 


generating  boilers  and  turbines  serving 
a  generator  25  MWe  or  less,  and  (2) 
other  point  sources  with  a  heat  input  of 
250  mmBtu/hr  or  less  and  which  emit 
less  than  one  ton  of  NOx  per  average 
summer  day.  In  the  NPR,  EPA  stated 
that  the  collective  emissions  from  small 
sources  were  relatively  small  (in  the 
context  of  this  rulemaking)  and  the 
administrative  burden,  to  the  States  and 
regulated  entities,  of  controlling  such 
sources  was  likely  to  be  considerable. 
As  a  result,  in  the  NPR,  EPA  proposed 
not  to  assiune  reductions  from  these 
sources  in  establishing  the  State 
budgets. 

Comments  to  the  NPR  did  not  identify 
specific  approaches  that  would  result  in 
significant  emission  reductions  and  be 
administratively  efficient  in  controlling 
these  sources.  On  the  contrary,  many 
comments  encouraged  EPA  to  exclude 
small  point  sources  from  any  budget 
calculations  for  this  rulemaking. 

Therefore,  in  today's  action,  EPA  is 
not  assuming  additional  control  levels 
for  these  sources.  Further  discussion 
concerning  small  point  sources  may  be 
found  in  section  ni,  below,  of  this 
preamble. 

c.  Mobile  Sources.  In  the  NPR,  EPA 
noted  that  it  could  not  identify  any 
additional  NOx  controls  that  States 
could  implement  for  mobile  or  nonroad 
sources  bneyond  those  already  reflected 
in  the  proposed  State  NOx  budgets  that 
were  both  technologically  feasible  and 
cost-effective,  relative  to  point  sources 
covered  by  this  rule,  for  the  purposes  of 
reducing  NOx.  Several  commenters 
stated  that  the  EPA  should  require 
States  to  implement  additional 
reductions  for  mobile  sources.  However, 
these  commenters  did  not  identify 
specific,  new,  technologically  feasible 
mobile  source  NOx  controls  that  were 
highly  cost-effiective  by  the  standards  of 
today's  action.  The  EPA  has  re- 
examined the  availability  of  mobile 
source  control  measures  available  to 
States,  as  discussed  in  more  detail  in 
sections  III.D.  and  III.E.  below,  and  has 
not  identified  any  such  controls  that  are 
both  technologically  feasible  and  highly 
cost-effective  for  NOx  control. 
Therefore,  the  States'  final  NOx  budgets 
promulgated  in  today's  action  do  not 
assume  implementation  of  additional 
highway  or  nonroad  mobile  source 
controls  or  expansion  of  existing 
controls  beyond  those  described  in  the 
NPR.  Further  discussion  concerning 
mobile  sources,  including  the  national 
measures  EPA  has  assumed  for  purposes 
of  today's  rule,  can  be  found  in  Section 
m.  Extermination  of  Budgets. 

d.  Other  stationary  sources.  The  EPA 
does  not  assume,  in  this  rulemaking, 
any  additional  control  measures  or 
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lower  emissions  levels  for  municipal 
waste  combustors  because  these 
combustors  are  already  being  controlled 
through  MACT  regulations.  Moreover, 
no  additional  control  measures  were 
assumed  for  source  categories  with 
relatively  small  NOx  emissions  (e.g., 
iron  and  steel  mills,  nitric  acid 
manufacturing  sources,  space  heaters, 
lime  kilns,  recovery  plants,  and  engine 
test  facilities).  Further  discussion 
concerning  why  controls  were  not 
assumed  for  these  source  categories  may 
be  found  in  Section  III  of  this  preamble. 
e.  Conclusion.  The  above  discussion 
described  the  controls  for  various  source 
categories  that  EPA  considers  to  be 
highly  cost-effective.  The  next  step  in 
the  process  is  to  determine  the  amounts 
of  NOx  emissions  that  would  be 
eliminated  by  applying  these  highly 
cost-effective  controls  to  the  respective 
source  categories.  The  EPA  considers 
those  emissions  to  be  the  amounts  that 
contribute  significantly  to 
nonattainment  in,  or  interfere  with 
maintenance  by,  downwind  States.  By 
assuming  that  reductions  of  this 
magnitude  should  occur,  EPA 
determined  the  resulting  State-specific 
"budget."  Section  m.  Determination  of 
Budgets  describes  the  process  EPA  used 
to  determine  each  State's  budget  and 
discusses  comments  received  on  the 
NPR. 

E.  Other  Considerations 

As  described  above,  EPA  determined 
the  amount  of  emissions  that 
significantly  contribute  to  downwind 
nonattainment  horn  sources  in  a 
particular  upwind  State  primarily  by  (i) 
evaluating,  with  respect  to  each  upwind 
State,  several  air  quality  related  factors, 
including  determining  that  all  emissions 
from  the  State  have  a  sufficiently  great 
impact  downwind  (in  the  context  of  the 
collective  contribution  nature  of  the 
ozone  problem);  and  (11)  determining  the 
amount  of  that  State's  emissions  that 
can  be  eliminated  through  the 
application  of  cost-effective  controls. 
Before  reaching  a  conclusion,  EPA 
evaluated  several  secondary,  and  more 
general,  considerations.  These  include: 

•  The  consistency  of  the  regional 
reductions  with  the  attainment  needs  of 
the  downwind  areas  with 
nonattainment  problems 

•  The  overall  fairness  of  the  control 
regimes  required  of  the  downwind  and 
upwind  areas,  including  the  extent  of 
the  controls  required  or  implemented  by 
the  downwind  and  upwind  areas 

•  General  cost  considerations, 
including  the  relative  cost-effectiveness 
of  additional  downwind  controls 
compared  to  upwind  controls  This 


section  tliscusses  these  additional 
considerations. 

1.  Consistency  of  Regional  Reductions 
With  Attainment  Needs  of  Downwind 
Areas 

a.  General  Discussion.  Currently,  air 
quality  levels  in  the  eastern  part  of  the 
United  States  are  above  the  1-hour 
NAAQS  in  various,  primarily  urban, 
areas.  Air  quality  levels  are  also  above 
the  8-hour  NAAQS  in  those  same  areas, 
as  well  as  many  others. 

The  OTAG,  and  subsequently  EPA, 
have  conducted  region-wide  air  quality 
modeling,  using  the  UAM-V  model, 
which  shows  that  in  approximately  20 
primarily  urban  areas,  the  1-hour 
nonattainment  problem  will  persist  by 
the  year  2007,  even  after  all  of  the 
controls  specifically  required  under  the 
CAA  as  well  as  Federal  measures  are 
implemented.**  This  nonattainment 
problem  that  remains  after 
implementation  of  those  mandated 
controls  may  be  termed  "residual 
nonattainment."  For  the  8-hour  NAAQS 
modeling  shows  that  under  the  same 
circumstances,  at  least  one  urban  area 
that  is  linked  to  each  upwind  State  will 
continue  to  experience  residual 
nonattainment,  and  significantly  more 
areas  will  be  in  nonattainment  as  well. 

Further,  as  discussed  above,  OTAG's 
subregional  modeling  as  well  as  EPA's 
CAMx  modeling  and  State-by-State 
zero-out  UAM-V  modeling,  indicate 
that  upwind  States  contribute 
significantly  to  those  downwind 
nonattainment  problems  under  both 
standards.  In  general,  under  the  1-hour 
standard,  emissions  from  each  upwind 
State  affect  at  least  several,  primarily 
urban,  nonattainment  areas  downwind. 
For  example,  each  of  the  midwest/ 
southern  States  of  Ohio,  Kentucky. 
Tennessee,  West  Virginia,  Virginia,  and 
North  Carolina  affects  between  five  and 
eight  downwind  nonattainment  areas. 
Under  the  8-hour  standard,  emissions 
from  each  upwind  State  affect 
nonattainment  problems  that  comprise 
an  even  larger  geographic  area.  For 
example,  Ohio,  Kentucky,  Tennessee, 
West  Virginia,  Virginia,  and  North 
Carolina  each  affect  between  eight  to 
thirteen  downwind  States  with 
nonattainment  problems. 

As  described  in  section  IV  below,  EPA 
has  conducted  additional  regionwide 
modeling  which  shows  that  upwind 
reductions  comparable  to  those  required 


"'As  described  elsewhere,  the  controls 
specincally  required  under  the  CAA  include  the 
controls  identified  in  the  modeling  baseline,  as  well 
as  certain  Federal  controls  such  as  NLEV.  These 
controls  do  not  include  any  additional  reductions 
that  may  be  required  in  the  local  nonattainment 
areas  as  part  of  their  attainment  demonstrations. 


under  today's  rule  have  an  appreciable 
impact  on  downwind  nonattainment 
problems  under  both  NAAQS.  The 
downwind  impact  from  each  individual 
upwind  State's  reductions  may  be 
relatively  small,  but  the  impact  from  all 
upwind  reductions,  collectively,  is 
appreciable.  This  regionwide 
modeling —  which  employs  the  UAM-V 
model  relied  upon  by  OTAG  and  also 
used  by  EPA  for  today's  action — 
indicates  that  even  after  implementation 
of  the  regional  reductions,  which  help 
downwind  areas  make  progress  toward 
attainment,  certain  downwind  areas 
imder  the  1-hour  NAAQS,  and 
numerous  downwind  areas  under  the  8- 
hour  NAAQS,  will  experience  residual 
nonattainment.  In  addition,  under  the  8- 
hour  NAAQS,  many  other  areas  with 
nonattainment  problems  are  expected  to 
reach  attainment  based  solely  on  the 
regional  reductions. 

Furthermore,  as  mentioned  earlier, 
the  above-described  modeling  indicates 
no  upwind  States  whose  required 
regional  reductions,  in  combination 
with  the  other  regional  reductions  and 
CAA  required  controls,  provide  more 
ozone  reduction  than  is  necessary  for 
every  downwind  nonattainment 
problem  affected  by  that  upwind  State 
to  attain  under  each  NAAQS.  That  is, 
there  is  no  instance  of  "overkill,"  so  that 
none  of  the  upwind  reductions  required 
under  today's  action  is  more  than 
necessary  to  ameliorate  downwind 
nonattainment. 

b.  8-Hour  Nonattainment  Problems. 
As  indicated  above,  the  upwind 
reductions  are  useful  in  ameliorating 
downwind  nonattainment  under  both 
NAAQS,  but  they  are  particularly  useful 
in  areas  with  nonattainment  problems 
under  the  8-hour  NAAQS  because  more 
areas  have  such  problems  under  that 
standard.  Emissions  reductions  from 
each  upwind  State  affect  a  broader 
swath  of  downwind  8-hour 
nonattainment  problems.  Including 
problems  adjacent  to,  and  further  away 
from,  the  upwind  State.  For  example, 
emissions  from  Ohio  affect 
nonattainment  problems  in  each  State 
adjacent  to  Ohio,  as  well  as  numerous 
States  further  away.  As  noted  above,  in 
some  cases,  the  upwind  reductions 
eliminate  the  downwind  nonattainment 
problem;  in  other  cases,  those 
reductions  ameUorate  the  downwind 
problem  but  residual  nonattainment 
remains. 

Moreover,  under  the  8-hour  NAAQS. 
upwind  contributions  tend  to  be  a 
particularly  large  percentage  of  the 
downwind  nonattainment  problem.  For 
example,  along  the  Northeast  corridor, 
cumulatively  upwind  States  including 
adjacent  States,  contribute  83  percent  of 
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Washington.  DC's  nonattainment 
problem:  68  percent  of  Maryland's 
nonattainment  problem;  65  percent  of 
Pennsylvania's  nonattainment  problem; 
and  85-88  percent  of  each  of  New 
Jersey's,  New  York's.  Connecticut's,  and 
Massachusett's  nonattainment 
problems.  These  high  levels  of  upwind 
contributions  to  widespread 
nonattainment  problems — both  near  to, 
and  far  from,  the  upwind  State — 
indicate  that  the  regional  reductions 
from  the  upwind  areas  may  be  expected 
to  be  useful  in  ameliorating  downwind 
nonattainment  under  the  8-hour 
NAAQS. 

c.  Commenters'  Concerns. 
Commenters  argued  that  in  the  NPR  that 
EPA  failed  to  demonstrate  that  the 
proposed  reductions  in  upwind 
emissions  were  necessary  for  downwind 
areas  to  demonstrate  attainment. 
Commenters  pointed  out  the  lack  of 
local  attainment  demonstrations  under 
the  1-hour  NAAQS." 

The  EPA  does  not  believe  a  local 
attainment  demonstration  is  required 
before  EPA  can  call  on  upwind  States  to 
reduce  emissions  pursuant  to  section 
110(a)(2)(D).  The  EPA  believes  that 
available  modeling  analyses 
demonstrate  that  upwind  reductions  are 
necessary  to  help  downwind  areas  come 
into  attainment.  The  OTAG  and  EPA 
subregional  modeling.  UAM-V  State-by- 
State  zero-out  modeling,  and  the  CAMx 
modeling,  described  above,  link  each 
upwind  State's  emissions  and 
downwind  attainment  needs,  in  a 
manner  that  is  sufficient  to  support 
today's  action.  To  reiterate,  under  the  1- 
hour  NAAQS,  the  emissions  reductions 
from  each  upwind  State,  combined  with 
other  emissions  reductions,  are  needed 
to  reduce  downwind  nonattainment 
problems.  That  need  is  underlined  by 
the  fact  that  the  modeling  relied  on  for 
today's  action  indicates  residual 
nonattainment  after  implementation  of 
all  required  controls  and  Federal 
measures.  Even  after  implementation  of 
the  regional  reductions,  there  is  residual 
nonattainment  for  at  least  one 
downwind  area  linked  to  each  upwind 
State.  The  same  is  true  for  the  8-hour 
NAAQS,  as  noted  above. 

The  EPA  recognizes  that  in  the  future, 
additional  information  may  become 
available  that  would  shed  further  light 
on  the  amount  of  emissions  reductions 
needed  for  downwind  areas  to  attain  the 
NAAQS.  Local-scale  modeling  may 
indicate  more  precisely  the  ambient 
impact  of  regional  and  local  reductions 


"As  noted  in  Section  U.A..  EPA  proposed  t%vo 
analytical  approaches,  the  second  of  wtilch  is  the 
same  as  EPA  is  today  promulgating.  The 
commeniers's  criticisms  seem  to  apply  equally  to 
both  approaches. 


on  downwind  nonattainment  areas  and 
the  amount  of  any  residual 
nonattainment.  Nevertheless,  it  should 
be  emphasized  that  the  models  relied  on 
for  today's  action  are  state-of-the-art, 
and  that  their  various  inputs — 
particularly  the  inventories — have 
recently  undergone  close  scrutiny  and 
careful  refinement  through  public 
comment  and  expert  analysis. 
Accordingly.  EPA  believes  that  the 
overall  model  results  indicating  the 
general  impact  of  upwind  emissions  and 
reductions  in  emissions  should  be 
viewed  as  valid.  Accordingly,  EPA 
believes  that  it  has  an  adequate  base  of 
information  to  require  the  regional 
reductions  under  the  1-hour  and  8-hour 
NAAQS  at  this  time. 

2.  Equity  Considerations 

The  EPA  believes  further  justification 
for  today's  action  is  provided  by  overall 
considerations  of  fairness  related  to  the 
control  regimes  required  of  the 
downwind  and  upwind  areas,  including 
the  extent  of  the  controls  required  or 
implemented  by  those  areas. 

The  OTAG  and  EPA  modeling 
analyses  clearly  indicate  that  upwind 
emissions  contribute  more  than  trivial 
amounts  to  downwind  nonattainment 
problems.  As  a  result,  upwind  emitters 
are  exacerbating  the  health  and  welfare 
risks  faced  by  those  who  live  and  work 
in  downwind  areas  afflicted  with 
unhealthful  levels  of  ozone.  The  EPA 
believes  that  the  principle  of  simple 
fairness  applies  here:  upwind  States 
should  reduce  their  emissions  that  visit 
those  health  and  welfare  problems  upon 
their  downwind  neighbors.  Otherwise, 
their  downwind  neighbors  would  be 
obliged  to  pay  additional  costs  to  reduce 
local  emissions  beyond  what  would 
otherwise  be  necessary  to  protect  their 
health  from  upwind  emissions.  In  EPA's 
judgment,  it  is  fair  to  require  the 
upwind  sources  to  reduce  at  least  the 
portion  of  their  emissions  for  which 
highly  cost-effective  controls  are 
available.  Indeed,  fairness 
considerations  would  point  towards 
requiring  upwind  reductions  even  if 
there  were  some  degree  of  cost 
inefficiency. 

Further,  it  should  be  recognized  that 
the  major  urban  nonattainment  areas 
have  been  required  to  incur  control 
costs  for  ozone  precursors  since  shortly 
after  the  1970  CAA  Amendments.  In 
general,  over  the  past  quarter  of  a 
century,  these  areas  have  implemented 
SIP  controls  that,  in  combination  with 
Federal  mea.sures,  place  ozone-related 
controls  on  virtually  all  portions  of  their 
inventory  of  ozone  precursors, 
including  VOCs  as  well  as  NO,.  The  Air 
Quality  Modeling  TSD  includes 


descriptions  of  the  control  measures  in 
place  for  several  major  urban 
nonattainment  areas.  Although  not 
every  major  urban  nonattainment  area 
has  complied  with  every  CAA 
requirement  for  ozone  precursors,  the 
major  urban  nonattainment  areas  have 
complied  with  almost  all  of  these 
requirements,  and  the  CAA  provides 
remedies  to  assure  complete 
implementation  of  the  required 
provisions.  These  measures  have 
already  lead  to  substantial  reductions  in 
ozone  levels.  By  comparison,  upwind 
States  have  not  implemented  reductions 
intended  to  reduce  their  impact  on 
downwind  nonattainment  areas. 

3.  General  Cost  Considerations 

The  EPA  also  generally  considered 
the  cost-effectiveness  of  additional  local 
reductions  in  the  1-hour  ozone 
nonattainment  areas.  The  EPA 
conducted  this  analysis  as  part  of  its 
Regulatory  Impact  Analysis,  completed 
under  Executive  Order  12866,  for  the 
rulemaking  in  which  EPA  revised  the 
ozone  NAAQS,  62  FR  38866  (July  18, 
1997).  The  EPA  surveyed  the  additional 
VOC  and  NO.  controls  available  in  areas 
throughout  the  country  that  are 
expected  to  be  nonattainment  under 
either  NAAQS.  The  EPA  ascertained 
that  nationally,  on  average,  these 
additional  measures  would  cost 
approximately  $4,300  per  ton  removed 
during  the  ozone  season.  See  "Control 
Measures  Analysis  of  Ozone  and  PM 
Alternatives:  Methodology  and  Results," 
July  17,  1997.  table  Vn-2.  p.  56. 
Although  this  figure  is  a  national  - 
average,  it  provides  a  basis  to  conclude 
that  local  reductions  may  be  expected  to 
be  more  expensive  than  the 
approximately  $1,500  in  cost  per  ozone- 
season  ton  removed  for  the  regional  NO, 
reductions  required  in  today's 
rulemaking. 

Commenters  criticized  EPA's  proposal 
to  measure  cost-effectiveness  in  terms  of 
cost  per  ton  of  emissions  removed 
because  it  did  not  take  into  account  the 
ambient  impact  downwind  of  the 
emissions  reductions.  Commenters 
cautioned  that  under  certain 
circumstances,  a  high  level  of  emissions 
reductions'upwind  may  result  in  high 
costs  (even  though  cost-effective  on  a 
per-ton  basis),  but  relatively  little 
ambient  benefit  downwind. 
Commenters  emphasized  that  emissions 
reductions  tend  to  have  the  greate.st 
ambient  benefit  when  they  are  within, 
or  adjacent  to.  the  area  with  the 
nonattainment  problem.  Commenters 
also  said  that  emissions  reductions 
further  upwind  have  less  ambient 
benefit.  Accordingly,  commenters  stated 
that  EPA's  cost-effectiveness 
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justification  did  not  support  its 
proposed  reduction  reqtiirements. 

Ine  EPA  acknowledges  the  concerns 
expressed  by  the  commenters  that 
focusing  solely  on  the  cost  effectiveness, 
defined  in  terms  of  cost  per  ton 
removed,  of  the  emissions  reductions 
would  exclude  consideration  of  the  total 
costs  incurred  by  the  upwind  sources, 
and  would  exclude  consideration  of  the 
downwind  ambient  benefits  that  those 
costs  achieve,  compared  to  the  costs  of 
achieving  the  same  ambient  impact 
through  either  local  reductions  or  more 
extensive  reductions  in  adjacent 
upwind  areas.  The  EPA  further 
acknowledges  air  quality  modeling 
makes  clear  that  reductions  in  emissions 
closer  to  the  air  quality  problem  have  a 
greater  ambient  impact. 

However,  EPA  has  not  been  presented 
with,  nor  been  able  to  develop,  an 
accurate  comparison  of  the  downwind 
costs  of  emissions  reductions  that 
would  acliieve  the  same  ambient  impact 
as  the  regional  reductions  required  by 
today's  action.  The  EPA  does  not  have 
comprehensive  information  concerning 
available  local  measiu«s  or  their  costs  or 
ambient  impacts. 

However,  as  a  qualitative  matter,  EPA 
believes  that  available  evidence 
indicates  that  the  upwind  costs  are 
reasonable  not  only  in  light  of  cost- 
effectiveness  per  ton  removed,  but  also 
in  light  of  the  downwind  ambient 
impact  of  the  emissions  reductions. 
Under  the  1-hour  NAAQS,  emissions 
from  each  upwind  State  generally  affect 
several  downwind  nonattainment  urban 
areas.  Thus,  matching  the  total  ambient 
impact  of  the  emissions  reductions  from 
the  upwind  State  would  require 
emissions  reductions  in  several 
downwind  areas.^* 

Although  presently  available 
information  does  not  permit  a  useful 
quantitative  comparison  of  total  upwind 
and  downwind  costs  in  terms  of  their 
ambient  impact,  EPA  believes  that 
upwind  reductions  replace  local 
reductions  that,  on  a  cost-per-ton 
removed  basis,  may  be  expected  to  be 
more  expensive.  Moreover,  it  should  be 
recognized  that  for  all  of  the 
nonattainment  areas  under  the  1-hour 
NAAQS,  the  residents  have  already 
incurred  substantial  control  costs  to 
eliminate  part  of  the  local  contribution 
to  the  air  quality  problem.  Under  these 
circumstances,  EPA  considers  it 
equitable  to  require  the  upwind  emitters 
to  offset  their  contribution  to  the 


"Although  the  reductions  required  of  any  one 
individual  upwind  State  under  today's  rule  may 
not,  by  themselves,  result  in  large  ambient  impacts 
downwind,  those  reductions,  when  combined  with 
reductions  from  other  upwind  States,  do  result  in 
appreciable  reductions  downwind. 


problem  through  at  least  the  reductions 
that  are  the  most  highly  cost-effective — 
in  terms  of  cost-per-ton  removed — 
rather  than  require  the  residents  of  the 
downwind  area  to  offset  those  upwind 
contributions  through  even  more  local 
control  measures. 

Furthermore,  under  the  8-hour 
NAAQS,  the  available  information — 
again,  on  a  qualitative  basis — indicates 
that  the  upwind  emissions  reducticms 
replace  a  significantly  greater  set  of 
local  measures.  As  indicated  above, 
emissions  from  each  upwind  State  affect 
a  wide  swath  of  downwind  areas  with 
nonattainment  problems.  As  a  result, 
the  emissions  reductions  from  the 
upwind  State  replace  local  reductions  in 
numerous  downwind  areas.  Moreover, 
some  of  these  downwind  areas  are 
adjacent  to  the  upwind  State,  while 
others  are  further  away.  Thus,  under  the 
8-hour  NAAQS,  EPA  believes  that  the 
qualitative  case  is  even  more  vivid  that 
the  upwind  emissions  reductions 
replace  substantial  and  costly  local 
measures. 

Finally,  with  respect  to  the 
meteorological  phenomenon  that 
upwind  reductions  have  less  ambient 
impact  the  further  away  they  are  from 
the  downwind  nonattairunent  problem: 
EPA  modeled  the  ambient  impact  of 
regional  variations  in  the  levels  of 
upwind  emissions  reductions.  This 
modeling,  and  its  results,  are  discussed 
in  the  Air  Quality  TSD.  In  brief,  the 
modeling  results  indicate  that  it  is 
neither  more  cost-effective  nor  more 
beneficial  to  air  quality  to  pursue 
subregional  variations  in  upwind 
emissions  controls. 

4.  Conclusion 

For  the  reasons  discussed  above,  EPA 
believes  that  adequate  information  is 
available  to  determine,  on  a  qualitative 
basis,  that  the  upwind  reductions 
required  by  today's  action  are 
reasonable  in  light  of  the  attainment 
needs  dowmwind.  and  that  the  costs  of 
those  reductions  are  reasonable  in  light 
of  the  costs  the  downwind  areas  would 
otherwise  face.  For  these  and  other 
reasons  noted  elsewhere,  EPA  believes 
that  requiring  the  regional  reductions  in 
today's  notice  is  a  reasonable  step  to 
take  at  this  time. 

Of  course,  as  more  comprehensive 
information  becomes  available 
(including  additional  modeling, 
additional  information  concerning  local 
control  options  and  costs,  as  well  as 
more  refined  regional  air  quality 
information),  EPA  will  continue  to 
examine  the  issue  of  regional  transport. 
In  addition,  as  described  in  Section  III., 
EPA  expects  to  review  the  issue  of 
regional  transport  by  the  year  2007  and 


may  require  additional  steps  by  either 
the  upwind  States  or  the  downwind 
States,  or  both,  to  address  the  issue 
further.  Even  so,  as  noted  above,  the 
information  that  is  available  provides  no 
evidence  that  the  regional  reductions 
required  today  may  prove  not  to  be 
needed. 

in.  DetemiinatitHi  of  Budgets 

The  EPA  used  the  highly  cost- 
effective  measures  identified  in  Section 
II.D.  above  to  calculate  the  amounts  of 
emissions  in  each  covered  State  that 
will  contribute  significantly  to 
nonattainment  or  interfere  with 
maintenance  in  one  or  more  downwind 
States  (the  "significant  amounts").  This 
Section  further  describes  issues  related 
to  cost-effective  controls  and  the  role  of 
these  controls  in  the  calculation  of 
budgets. 

First,  as  described  earlier  in  this 
notice,  EPA  projected  the  total  amount 
of  NOx  emissions  that  sources  in  eiach 
covered  State  would  emit,  in  light  of 
expected  growth,  in  2007  taking  into 
account  measures  required  under  the 
CAA  (the  "2007  base  year  emissions 
inventory").  The  EPA  then  projected  the 
total  amount  of  NOx  emissions  that  each 
of  those  States  would  emit  in  2007  if 
each  such  State  applied  these  highly 
cost-effective  measures  (2007  controlled 
inventory).  The  difference  between  the 
2007  base  inventory  and  the  2007 
controlled  inventory  for  each  covered 
State  is  the  "significant  amount"  that 
the  State's  SIP  must  prohibit  to  satisfy 
section  110(a)(2)(D)(i)(I).  Each  covered 
State's  2007  controlled  inventory — 
referred  to  in  this  Section  as  the  State's 
"emissions  budget  "^-expresses  the  total 
amount  of  NOx  emissions  remaining 
after  the  State's  SW  prohibits  the 
"significant  amount"  of  NOx  emissions 
in  that  State.  Each  covered  State  must 
demonstrate  that  its  SIP  includes 
sufficient  measures  (of  the  State's 
choice)  to  eliminate  those  emissions, 
and  thereby  meet  its  budget,  in  the  time 
frames  discussed  later  in  this  notice. 

A.  General  Comments  on  the  Base 
Emission  Inventory 

Background:  In  the  NPR.  EPA 
solicited  comment  on  technical 
information  used  in  revising  the  1996 
base  year  emissions  inventories  and  the 
growth  and  control  assumptions  used  to 
develop  the  2007  projection  year  base 
inventories.  The  EPA  received  over  2(K) 
comment  letters  (fix>m  industry, 
associations.  States,  environmental 
organizations,  and  U.S.  Congressional  — 
representatives)  on  the  condition  of 
1996  base  year  and  projected  2007 
emission  inventories.  The  EPA  accepted 
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proposed  modirications  to  the  extent 
EPA  was  able  to  validate  them. 

As  discussed  in  the  NPR  (62  FR 
60318),  EPA  established  a  120-day 
comment  period  (ending  March  9, 1998] 
to  address  issues  related  to  the  proposed 
rule.  In  order  to  develop  revisea 
inventories  used  to  recalculate  the 
budgets  for  final  rulemaking  in  a  timely 
manner,  EPA  felt  that  comments 
received  after  the  March  9,  1998 
deadline  would  be  addressed  only  if 
time  and  resources  were  available  and 
after  directing  attention  to  comments 
received  prior  to  the  end  of  the 
comment  period.  The  EPA  is  legally 
obligated  under  the  Administrative 
Procedure  Act  to  respond  only  to 
comments  timely  submitted  during  the 
public  comment  period.  Response  to 
comments  timely  submitted  before  the 
end  of  the  comment  period  fulHlls 
EPA"s  obligation  to  5  U.S.C.  553(c). 

Although  the  Agency  was  not  able  to 
address  all  comments  submitted  after 
March  9. 1998.  as  discussed  in  Section 
III.F.5.  of  this  notice,  EPA  is  allowing 
commenters  an  additional  opportunity 
to  request  revisions  to  the  source- 
speciflc  data  used  to  establish  each 
State's  budget.  During  this  time,  EPA 
will  be  addressing  those  comments 
submitted  during  the  NPR  and  SNPR 
comment  periods  which  were  not 
addressed  for  reasons  indicated  above, 
as  well  as  evaluate  comments  that  are 
submitted  per  Section  III.F.5.  of  the 
NFR. 

1.  Quality 

Comment:  Commenters  suggested  that 
the  OTAG  inventory  may  not  be  of 
sufficient  quality  for  use  in  the 
modeling  and  budget  determinations  for 
the  non-ECU  point,  area,  nonroad 
mobile,  and  highway  vehicle  source 
sectors.  The  commenters  stated  that 
OTAG  originally  intended  the 
inventories  to  be  used  in  analyzing 
ozone  transport  mechanisms  and  the 
effect  of  possible  control  measures,  not 
for  establishing  emission  budgets  as 
EPA  has  proposed.  Additionally,  as  one 
commenter  mentioned,  many  States  had 
prepared  inventories  only  for  their 
moderate  and  above  nonattainment 
areas,  so  that  the  remainder  of  the 
State's  counties  were  supplemented 
with  USEPA  data.  In  contrast  to  these 
criticisms,  other  commenters  supported 
the  quality  of  the  inventories  and  the 
procedures  used  in  their  development. 

Response:  Under  the  initial  OTAG 
inventory  collection  process,  the  37 
States  in  the  domain  provided  emission 
estimates  for  each  entire  State.  The 
majority  of  the  supplied  data  were  1990 
State  ozone  SIP  emission  inventories, 
but  some  States  supplied  data  from  later 


years  that  reflected  significant 
improvement  over  the  1990  data. 
Additionally,  OTAG  collected  point 
source  data  from  the  States  to  update 
and  revise  existing  emissions 
inventories  used  by  OTAG.  The  result  of 
these  efforts  was  an  improved  emissions 
inventory  which  OTAG  utilized  for 
modeling  as  well  as  strategy  analyses. 

The  EPA  used  the  final  OTAG  version 
of  the  inventory  for  the  emission 
estimates  in  the  NPR,  and  then 
improved  the  inventory  with  data 
supplied  by  the  States  and  industry 
through  the  public  comment  period.  As 
a  result,  the  revised  emissions  inventory 
is  the  most  accurate  available  for 
modeling,  strategy  analyses,  and  budget 
calculation  purposes.  The  inventory  has 
been  through  numerous  versions,  each 
version  reviewed  and  extensively 
commented  on  by  States,  industry,  and 
the  public.  These  inventory  data  are 
more  accurate  than  any  other  data  used 
in  the  past  as  the  basis  for  the  various 
State-specific  SIP  revisions  (such  as 
rate-of  progress  SIP  revisions  or 
attainment  demonstrations).  The  EPA 
considers  it  sufficiently  accurate  for 
purposes  of  determining  the  budgets. 

Tne  EPA  recognizes  that  emission 
inventories  change  as  more  accurate 
data  or  methods  are  developed  for 
estimating  emissions.  For  inventory 
changes  that  may  be  necessary  after 
final  promulgation  of  the  budgets,  EPA 
has  a  process  for  determining  what 
changes  need  to  be  made  as  well  as  how 
the  changes  would  be  made  to  the 
inventories.  This  is  discussed  in  further 
detail  in  Section  III.F.5.  of  this  notice. 

Comment:  Several  commenters  were 
concerned  that  the  initial  State  NOx 
emissions  inventories  submitted  by  the 
States  were  never  quality-assured  or 
commented  upon  by  the  States,  the 
regulated  community,  or  the  public. 
Some  commenters  suggested  the 
reevaluation  of  emissions  estimates  with 
State,  local,  and  industry  support. 

Response:  Under  the  guidance  of 
OTAG,  the  initial  emission  inventories 
submitted  by  the  States  were  quality- 
assured  by  technical  experts,  including 
State  and  local  emission  inventory 
contacts,  industry.  EPA  staff  and 
contractors,  and  the  OTAG  Emission 
Inventory  Technical  Committee.  As  EPA 
amended  and  modified  the  inventory  for 
use  in  the  modeling  for  the  NPR,  SNPR, 
and  the  budget  analyses,  additional 
quality  assurance  was  completed.  The 
most  accurate  inventory  development 
tools  available  at  the  time  were  used  to 
validate  these  data  and  to  quality  assure 
emission  calculations  in  these  data 
bases.  Existing  data  sets,  including  the 
NET  data,  the  OTC  NOx  Baseline 
emission  inventory,  EPA'S  AIRS/AFS 


major  point  source  reporting  system, 
and  EPA's  Emission  Tracking  System 
(ETS),  which  contains  data  submitted 
and  certified  as  correct  by  the  States, 
were  used  for  comparison  purposes. 
Where  discrepancies  were  found,  either 
before,  during,  or  after  the  public 
comment  period.  States  and  industry 
were  contacted  to  clarify  and  support 
revised  emission  estimates. 

2.  Availability 

Comment:  Commenters  asserted  that 
the  emissions  inventory  used  for  the  SIP 
modeling  and  budget  calculations  were 
not  made  available  for  public  review 
along  with  the  proposed  rule.  One 
commenter  stated  that  the  emissions 
inventory  that  forms  the  basis  for  the 
NPR  (the  SIP  Call  inventory)  did  not 
become  available  until  the  first  week  in 
February  1998. 

Response:  On  October  10, 1997.  EPA 
posted  emissions  data  on  the  TTN  for 
use  and  review  during  the  public 
comment  period  [See  NPR,  60318). 
These  data,  in  conjunction  with  the 
OTAG  inventories,  were  the  basis  of  the 
initial  proposed  budgets  and  modeling 
analyses  in  the  NPR.  Thus,  these  data 
were  available  to  the  public  before  the 
beginning  of  the  120-day  comment 
period  on  the  NPR,  which  allowed 
ample  time  to  develop  budget, 
modeling,  and  cost  analyses  for 
submission  during  the  comment  period. 
By  notice  dated  January  28,  1998  (63  FR 
4206),  EPA  issued  a  caution  that 
comments  on  the  inventory  must  be 
submitted  by  the  March  9, 1998  close- 
of-public-comment  date,  so  that  EPA 
could  finalize  the  inventories  and  use 
them  for  further  analyses. 

On  February  3, 1998,  in  response  to 
initial  public  comments  and  internal 
review  of  the  initially  released  data, 
draft  amendments  to  the  emissions 
inventory  were  posted  on  the  EPA's 
TTN  site.  These  changes  included  the 
addition  of  EGU  sources  less  than  or 
equal  to  25  MWe  which  were  excluded 
from  the  initial  budget  calculation, 
correction  of  EGU  growth  factors,  and 
the  reclassification  to  the  non-EGU  file 
of  some  sources  previously  erroneously 
identified  by  OTAG  as  EGU  sources.     . 
Erroneously  omitted  non-EGU  point 
source  records  were  also  added  to  the 
emissions  inventory.  Area,  highway, 
and  nonroad  mobile  source  information 
was  not  modified  in  this  iteration.  By  . 
posting  this  data  on  February  3, 1998, 
EPA  allowed  5  more  weeks  for  public 
comment  on  the  revised  data,  until  the 
conclusion  of  the  comment  period  for 
inventory  data  on  March  9,  1998. 
Because  the  revisions  were  fairly  minor, 
EPA  believes  this  amount  of  time  was 
adequate.  The  EPA  did  receive 
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comments  by  March  9, 1998  on  the 
revised  data  it  had  posted  on  February 
3, 1998. 

B..  Electricity  Generating  Units  (EGUs) 

Background:  To  determine  the  budget 
for  each  State's  electricity  generating 
sector,  EPA  developed  an  inventory  of 
baseline  heat  input  (mmBtu)  and  NOx 
emissions  (tons/ season)  data  for  each 
unit.  In  the  NPR,  EPA  proposed  to  use 
the  higher,  by  State,  of  1995  or  1996 
heat  input  data  to  calculate  baseline 
heat  input  rates  (62  FR  60352).  The  EPA 
maintained  this  approach  for  the  SNPR. 
but  added  577  smaller  units  to  the  State 
budget  inventories,  which  had 
erroneously  been  omitted  for  the  NPR. 
These  units  included  electricity 
generating  sources  of  25  megawatts  of 
electrical  output  (MWe)  or  smaller  and 
additional  units  not  affected  under  the 
Acid  Rain  Program. 

1.  Base  Inventory 

Comment:  Commenters  suggested  that 
using  the  higher  of  1995  or  1996 
utilization  rates  for  setting  the  baseline 
for  the  EGU  portion  of  the  budget  may 
not  be  appfopriate  in  all  instances.  In 
general,  commenters  argued  for  various 
degrees  of  flexibility  in  choosing  the 
baseline  year(s)  to  be  used  for 
calculation  of  budgets. 

Response:  As  discussed  below,  EPA 
has  made  corrections  to  the  baseline 
heat  input  data  for  a  small  number  of 
EGUs  based  on  careful  review  of  the 
data  supplied  with  source-specific 
comments.  Using  1997  CEMS  data  is  not 
a  practical  option  because  EPA  has  not 
had  time  to  extract  from  the  Acid  Rain 
Emissions  Tracking  System  (ETS)  the  5- 
month  ozone  season  heat  input  values, 
quality  assure  them,  or  publish  them. 
(Although  EPA's  Acid  Rain  Program 
intends  to  publish  its  1997  Emissions 
Scorecard  later  in  1998,  this  publication 
will  contain  only  annual,  not  ozone 
season,  data.)  Accordingly,  EPA  has 
finalized  the  EGU  portion  of  the  budget 
for  each  State  using  the  higher  of  the 
1995  or  1996  ozone  season  heat  input 
values. 

Comment:  Commenters  asserted 
revisions  were  needed  to  the  published 
heat  input  data  for  some  EGUs  and 
proposed  related  additional  source- 
specific  changes.  Commenters  on  this 
issue  stated  that  inaccurate  calculations 
of  heat  input  data  resulted  in  significant 
errors  in  the  Statewide  budgets.  Several 
suggested  the  need  for  revision  before 
calculation  of  final  budgets.  Many  of 
these  commenters  provided  specific 
data  that  they  urged  EPA  to  use  in  the 
final  budget  setting  process. 

Response:  The  EPA  has  analyzed  the 
data  submitted  by  these  commenters 


and,  where  warranted,  has  made  the 
requested  adjustments.  Approximately 
200  corrections  were  made  to  the 
baseline  heat  input  data  for  EGU  sector 
inventories. 

Comment:  Commenters  also  noted  the 
need  to  further  correct,  for  some  States, 
the  listing  of  units  in  the  electricity 
generating  sector  inventory. 
Commenters  listed  specific  EGUs  that 
EPA  should  either  include  or  remove 
from  the  inventory,  or  for  which  EPA 
should  correct  applicable  baseline  data 
(e.g.,  capacity,  operating  parameters). 
Several  commenters  argued  that 
substantial  revision  of  the  inventory  was 
necessary  before  setting  budgets  under 
the  final  rulemaking. 

Response:  The  EPA  has  analyzed  the 
data  submitted  by  these  commenters, 
including  following  up  with 
commenters  when  needed  to  assure 
proper  interpretation  of  the  data.  Where 
warranted,  EPA  has  corrected  the  State 
inventories  of  units  and  applicable 
baseline  data. 

While  the  vast  majority  of  corrections 
consisted  of  adding  small  units  (e.g., 
municipal  generators  and  peaking  diesel 
units),  combustion  turbines,  and 
independent  power  producers  not 
affected  under  the  Acid  Rain  Program, 
some  involved  deleting  units  that  are  no 
longer  operational  or  have  been 
misclassified  and,  in  actuality,  are 
industrial  non-electricity  generating 
boilers.  The  net  result  is  that  EPA  has 
added  approximately  800  units  to  the 
State  EGU  inventories.  The  EPA 
believes  that  these  inventories  are 
sufficiently  accurate  to  develop  a 
budget. 

Comment:  Commenters  suggested 
types  and  sizes  of  sources  to  include  or 
exclude  from  the  electricity  generating 
sector  inventory.  As  to  the  sizes  of 
sources  to  include  in  the  inventory, 
commenters  on  the  NPR  were  roughly 
split  on  the  inclusion  of  units  less  than 
or  equal  to  25  MWe.  Several  noted  that 
emissions  firom  sources  below  this  level 
were  negligible  and  should  not  be 
included.  One  commenter  noted, 
however,  that  these  sources  should  be 
included  in  the  final  budget  because 
they  tend  to  operate  on  peak  demand 
days  which  frequently  correspond  to 
high  ozone  days.  Several  suggested  that 
15  MWe  be  the  cutoff  for  the  utility 
component  of  the  budget. 

On  a  sefMrate  concern,  a  few 
commenters  disagreed  with  the 
inclusion  of  non-utility  power 
generators  in  the  utility  list  of  sources 
and  proposed  that  they  be  included 
with  industrial  non-electricity 
generating  unit  sources. 

Response:  Many  of  these  comments 
appear  to  confuse  discussions  of  other 


related  issues  (e.g.,  core  sources  for  NOx 
cap  and  trade  rule,  appropriate  sources 
for  cost-effective  control)  with  the  types 
and  sizes  of  EGUs  to  be  included  in  the 
l>aseline  inventory  for  setting  the 
budget.  All  emissions  should  be 
included  in  the  base  inventory  and, 
thus,  in  the  budget.  As  noted 
previously,  using  information  supplied 
by  commenters,  EPA  has  agreed  to  add 
many  small  units  to  the  base  inventories 
of  several  States.  Concurrently,  EPA  has 
also  decided  not  to  classify  EGUs  less 
than  or  equal  to  25MWe  as  core  sources 
for  the  trading  program,  as  discussed  in 
Section  VII  of  this  notice,  or  to  assume 
an  emissions  decrease  for  these  small 
units  ("cutoff  level")  as  part  of 
Statewide  budgets  for  EGUs. 

The  EPA  maintains  its  decision  to 
include  industrial  units  that  generate 
electricity  in  the  definition  of  EGUs  is 
entirely  consistent  with  the  changing, 
more  competitive,  character  of  today's 
electric  power  generation  industry  in 
the  US.  Also,  these  units  are  amenable 
to  the  same  NOx  control  technologies,  at 
generally  the  same  cost-effectiveness,  as 
utility  units. 

2.  Grovirth 

Background:  In  the  NPR  and  SNPR. 
EPA  used  forecasts  of  future  electricity 
generation  to  apply  State-specific 
growth  factors  in  calculating  the 
emissions  budgets  for  the  electricity 
generating  sector.  In  the  SNPR,  EPA 
revised  the  growth  factors  (the 
"corrected"  projections)  to  account  for 
projected  new  combustion  turbine  and 
combined  cycle  units  inadvertently 
excluded  in  the  analysis  developed  in 
support  of  the  NPR.  The  EPA  also 
discussed  in  the  SNPR  that  "revised" 
electricity  generation  projections  could 
lead  to  lower  growth  rates,  and  therefore 
lower  budgets,  and  placed  supporting 
information  in  the  docket.  However, 
EPA  proposed  to  use  the  "corrected" 
projections  in  calculating  State  budgets 
to  provide  additional  compliance 
flexibility  to  sources  and  States  (63  FR 
25905). 

a.  Gnowth  Rates. 

Comment:  The  EPA  received 
approximately  36  comments  in  response 
to  the  NPR  and  roughly  28  comments  in 
response  to  the  SNPR  regarding  the 
estimated  growth  rates  that  were  used  to 
determine  the  NOx  budget  for  each 
State.  These  comments  were  submitted 
by  State  agencies,  associations,  utilities, 
and  a  public  interest  group. 
Commenters  expressed  concern 
regarding  a  number  of  specific  issues, 
including  the  following: 

(i)  the  appropriateness  of  using 
growth  factors  to  determine  the  NOx 
budget. 
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(ii)  use  of  the  IPM  model  to  establish 
the  growth  factors  for  each  State,  and 

(ill)  the  use  of  the  "corrected"  instead 
of  the  "revised"  projections. 

Some  of  these  commenters  opposed 
growth  factors  generally,  but  many  of 
them  supported  the  concept  of — but  not 
the  method  proposed  for — applying  a 
growth  factor. 

Response:  The  OTAG's  technical 
analyses  of  NOx  emissions  suggested 
that  EPA  needed  to  consider  the  electric 
power  industry's  future  growth  in 
determining  the  amount  of  NOx 
reduction  that  would  be  reasonable  for 
the  power  industry  to  make  in  the 
future.  The  OTAC  factored  the  growth 
of  the  power  industry's  emissions  from 
1990  to  2007  into  the  air  quality 
analysis  that  it  performed.  The  results  of 
this  analysis  were  the  basis  of  its 
recommendations  to  EPA  to  lower  NOx 
emissions  from  the  power  industry  in 
many  Eastern  States.  Because  the 
Agency  made  its  predictions  about 
attainment  in  2007  based  on  projections 
of  emissions  considering  growth,  rather 
than  on  historical  emissions,  the  Agency 
also  believes  that  the  State  budgets  to  be 
used  up  to  2007  should  account  for 
growth  in  electricity  demand.  Not 
accounting  for  growth  in  demand  for 
electricity  would  require  States  to 
reduce  emissions  below  the  level  that 
EPA  predicted  was  necessary  to  reach 
attainment.  By  accounting  for  growth 
through  2007  and  applying  that  growth 
beginning  in  2003,  EPA  essentially 
allows  so\irces  to  emit  at  a  slightly 
higher  level  than  0.15  Ib/mmBtu  in  the 
years  2003  through  2006. 

In  today's  action,  the  Agency  has 
determined  to  continue  to  incorporate 
growth  out  to  2007  in  developing  State 
budgets  for  summer  NOx  emissions.  Not 
accounting  for  growth  would  mean  that 
additional  control  measures — to  offset 
growth — would  be  required,  and  EPA 
has  not  determined  that  those  additional 
control  measures  would  be  cost- 
effective.  In  considering  growth,  EPA 
has  determined  to  continue  to  use  either 
1995  or  1996  State-wide  heat  input  data, 
for  whichever  year  was  higher  for  units 
over  25  megawatts  that  bum  fossil  fuels 
for  baseline  data.  (More  details  on  this 
approach  can  be  found  above  in  Section 
m.B.l.  Base  Invmtory). 

To  estimate  growth,  EPA  considered 
several  options.  Ultimately,  the  Agency 
has  decided  to  use  State-speciRc  growth 
factors  derived  from  application  of  the 
Integrated  Planning  Model  (IPM)  using 
the  1998  Base  Case  ^  (also  referred  to  as 
the  "revised"  growth  factors).  This  is 
the  same  Base  Case  used  for  the 
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Regulatory  Analysis  in  supp>ort  of  the 
SNPR.  The  reasons  for  using  these  data 
are  discussed  below  under  "Use  of 
IPM." 

b.  Use  of  IPM. 

Comment:  Many  commenters 
questioned  whether  use  of  the  IPM 
model  was  appropriate  to  derive 
accurate  State-specific  growth  factors. 
Commenters  expressed  concern  that 
there  was  too  much  variation  between 
each  State's  individual  growth  rate  as 
determined  by  the  IPM  model,  and 
suggested  that  use  of  region-wide  IPM 
growth  factors  may  be  more  appropriate. 
They  also  questioned  the  reliability  and 
accuracy  of  the  IPM  model,  especially  as 
applied  on  an  individual  State  basis.  A 
number  of  commenters  stated  tha|  EPA's 
growth  projections  were  lower  than 
growth  rates  projected  in  the  context  of 
State  utility  planning  efforts.  Several 
commenters  suggested  that  EPA  base  its 
growth  rates  on  projections  other  than 
OTAG,  or  EPA's  IPM  forecasts;  they 
especially  urged  the  Agency  to  consider 
individual  State-prepared  forecasts. 
This  was  to  avoid  problems  that 
commenters  believe  exist  in  EPA's  use 
of  the  IPM  model  for  forecasting 
electricity  generation  in  various  areas  of 
the  country.  Specific  concerns  focused 
on: 

(i)  the  effect  of  IPM  projections  and 
associated  NOx  budgets  on  future 
growth  within  each  State,  and 

(ii)  how  the  IPM  model  accounts  for: 
— planned  nuclear  unit  retirements. 
— the  impact  of  a  deregulated  utility 

marketplace,  and 
— improvements  in  energy  efficiency 

and  control  technology. 

Many  commenters  also  generally 
expressed  concern  that  there  is 
insufficient  information  or 
documentation  on  how  EPA  used  the 
IPM  model  to  determine  growth  factors. 

Many  commenters  asserted  that  EPA 
should  not  incorporate  the  growth 
factors  into  the  budget  calculation 
process.  These  commenters  argued  that 
adding  growth  to  baseline  activity  and 
subsequently  applying  controls  reduces 
the  stringency  of  the  standards,  and 
introduces  an  unacceptable  level  of 
uncertainty.  They  suggested  that  the 
budgets  should  be  based  on  historic 
utilization  rates,  and  that  States  could 
then  determine  how  to  allocate  their 
budgets  to  provide  for  growth.  These 
commenters  recommended  that,  if  a 
growth  factor  must  be  used,  then  EPA 
should  apply  a  uniform  growth  rate 
region-wide  to  determine  the  NOx 
budget  for  each  State. 

Response:  The  EPA  initially 
considered  using  the  OTAG  growth 
rates,  but  found  that  they  were  largely 


based  on  past.  State-specific  generation 
trends  and  did  not  factor  in  the  more 
competitive  electric  power  market 
where  electricity  will  be  increasingly 
moving  between  regions  in  response  to 
the  cost  of  producing  electricity.  The 
Agency  also  found  that  there  were 
several  other  major  limitations  that  were 
described  in  the  NPR.  (62  FR  60352- 
60353). 

The  Agency  considered  setting  the 
State  NOx  budgets  based  on  past 
generation  levels  in  States,  but  this 
approach  also  does  not  consider  how 
competition  in  the  industry  in  the  future 
will  alter  electricity  generation 
practices.  It  ignores  growth  and  shifts  in 
production  altogether.  A  variant  of  this 
approach,  suggested  by  several 
commenters.  would  be  to  use  a  uniform 
growth  factor  for  all  States  based  on 
some  projection  of  future  growth 
through  the  23  jurisdictions  covered  by 
this  rule.  This  approach  appears  even- 
handed,  but  EPA  views  it  as  unfair  and 
inaccurate  with  respect  to  States  in 
which: 

(i)  utilities  are  particularly 
economical  to  operate,  and 

(ii)  the  generation  of  power  by  these 
firms  is  expected  to  grow  at  a  rate 
greater  than  average. 

Another  similar  alternative  suggested 
in  the  public  comments  was  that  EPA 
use  a  uniform  growth  factor  for  all 
States  in  the  same  region,  e.g.,  the  North 
American  Electricity  Reliability  Council 
(NERC)  regions,  or  subregions.  The 
problem  with  this  approach  is.  again, 
that  certain  States  within  the  same 
region  are  expected  to  vary  in  their  rate 
of  growth,  given  differences  in  their 
electric  utilities.  The  fact  that  some 
States  are  in  several  NERC  regions  also 
makes  this  approach  less  practical. 

The  Agency  looked  at  several  well- 
recognized  forecasts  of  regional 
electricity  generation  growth,  such  as 
those  provided  by  NERC.  the  Annual 
Energy  Outiook  of  the  Energy 
Information  Administration  (EIA).  and 
Data  Resources  Incorporated 's  (DRI) 
World  Energy  Service  U.S.  Outlook. 
None  of  these  modeling  systems 
provides  results  at  the  State  level. 
Therefore,  the  Agency  would  have  to 
develop  ways  to  apportion  these 
regional  predictions  to  States.  The  EPA 
knows  of  no  way  to  apportion  these 
regional  values  to  States  that  would 
resolve  the  concerns  expressed  by 
commenters.  Furthermore,  the  Agency 
uses  the  growth  rates  from  IPM  to 
calculate  the  cost-effiectiveness  of  NOx 
emission  reductions,  as  well  as  to 
determine  NOx  budgets  for  States. 
Therefore,  using  growth  rates  that  are 
not  from  D'M  would  lead  the  Agency  to 
using  one  set  of  State-specific 
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generation  estimates  to  develop  NOx 
budgets  and  a  different  set  of  State- 
specific  generation  estimates  for 
determining  cost-effectiveness.  As  a 
result.  EPA's  evaluations  of  future 
activities  of  the  power  industry  might 
not  be  considered  consistent.  Finally, 
although  each  of  these  sources  provides 
reasonable  electricity  generation 
forecasts,  each  of  the  forecasts  could  be 
criticized  for  the  assumptions  they  make 
in  a  manner  similar  to  the  way 
commenters  have  criticized  growth 
factors  from  IPM. 

Some  commenters  suggested  that  the 
Agency  use  individual  State  forecasts 
instead  of  IPM  forecasts,  including 
projections  used  for  State  utility 
planning  efforts.  The  EPA  rejected  this 
type  of  approach  for  two  reasons.  First, 
nothing  in  the  comments  suggested  to 
EPA  that  the  State  forecasts  are  more 
accurate  or  more  reliable  than  the  IPM 
forecasts.  Instead,  the  State  forecasts 
varied  State  by  State  in  the  way  they 
predicted  future  electricity  generation. 
Adoption  of  these  forecasts  could  result 
in  inconsistencies  in  setting  the  State 
budgets.  Electricity  generation  forecasts 
require  making  many  technical 
assimiptions  which,  admittedly,  lead  to 
some  uncertainty  in  the  results. 
Accordingly,  the  Agency  believes  that 
the  fairest  way  to  determine  emissions 
budgets  is  to  handle  these  assumptions 
in  a  consistent  way  for  all  of  the  States, 
as  long  as  a  reasonable  approach  and 
reasonable  modeling  assumptions  are 
used. 

Therefore.  EPA  has  decided  to  use  the 
IPM  1998  Base  Case  emissions  forecast 
for  deciding  State  NOx  budgets  in 
today's  action.  The  Agency  finds  it  to  be 
the  fairest  and  most  reliable  overall 
approach  to  estimating  growth  factors.  It 
deals  consistently  with  the  technical 
assumptions  that  occur  in  energy 
forecasting  and  employs  a  reasonable  set 
of  assimiptions  in  the  process  of  making 
a  forecast.  As  an  added  advantage,  it  has 
undergone  considerable  review  by  the 
electric  power  industry  over  the  last  two 
years,  and  the  industry  was  aware  that 
it  might  be  applied  as  it  is  in  today's 
rulemaking.  Finally.  EPA's  use  of  IPM 
for  forecasting  State  growth  rates 
provides  for  overall  consistency  in 
forecasting  future  emissions  and 
estimating  the  cost-effectiveness  of 
reductions  in  this  rulemaking. 

The  EPA  believes  that  IPM  provides  a 
reasonable  forecast  of  State  growth  rates 
because  it  carefully  takes  into  account 
the  most  important  determinants  of 
electricity  generation  growth  that  are 
facing  the  power  industry  today.  These 
major  hctors  include:  regional  demands 
for  electricity,  the  impacts  of  wholesale 
competition  that  lead  to  changes  in 


market  share  for  various  utilities, 
changes  in  fossil  fuel  prices,  expected 
improvements  in  electricity  generation 
technology,  costs  of  emission  control 
technology,  expected  changes  in 
generation  unit  operations  and  regional 
dispatch  practices  to  lower  production 
costs,  nuclear  unit  retirements, 
alteration  in  planning  reserve  margins  to 
meet  peak  demand,  and  limitations  in 
moving  power  between  regions  due  to 
transmission  constraints. 

An  explanation  of  how  EPA  uses  IPM 
to  address  these  issues  and  other 
important  factors  is  included  in  EPA's 
Analyzing  Electric  Power  Generation 
under  the  CAAA.  March  1998  (Docket 
no.  V-C-3).  Because  EPA's  assumptions 
have  been  reviewed  by  the  public  over 
the  last  two  years  and  the  Agency  has 
worked  with  EIA  and  other  groups  to 
improve  them  in  response  to  comments 
and  new  information,  the  Agency 
believes  that  it  has  made  reasonable 
assumptions  for  a  Base  Case  forecast  of 
electric  power  generation. 

c.  Use  of  "Corrected"  Growth  Rates. 

Comment:  Some  comments  on  the 
SNPR  expressed  concern  that  the  new 
"corrected"  growth  factors  are 
artificially  inflated  and  will  compromise 
efforts  to  improve  air  quality  throughout 
the  region.  Some  of  the  commentera 
suggested  that  States  should  have  the 
flexibility  to  determine  how  to  manage 
emissions  from  new  sources  in  the 
context  of  the  original  growth  factors 
and  NOx  budgets  proposed  in  the  NPR. 
Some  of  these  commenters  also  stated 
that  it  was  unclear  why  EPA  chose  to 
use  the  "revised"  projections  in  its  cost 
analysis  but  retained  the  "corrected" 
growth  factors  in  its  budget  calculations. 
Other  commenters,  however,  were 
supportive  of  the  new  growth  factors 
and  the  use  of  the  "corrected" 
projections.  Finally,  several  commenters 
requested  that  EPA  further  explain  how 
the  "corrected"  growth  factors  were 
derived  and  subsequently  used  to 
generate  the  NOx  budgets. 

Response:  In  the  NPR.  EPA  proposed 
a  set  of  growth  factors  based  u[>on  the 
1996  IPM  Base  Case  forecast.  In  the 
SNPR,  EPA  corrected  the  growth  factors 
used  in  calculating  State  budgets  to 
account  for  new  generation  that  had 
inadvertently  been  left  out  of  the 
original  calculations  (the  "corrected" 
growth  factors).  On  the  basis  of 
comments  that  EPA  has  received  on  its 
assumptions  for  forecasting  electricity 
generation  throughout  the  country 
during  the  last  year,  the  Agency  revised 
a  set  of  key  assumptions  at  the 
beginning  of  1998.  These  assiunptions 
lead  to  a  better  projection  of  electricity 
generation  nationally,  by  region,  and  by 
State.  Therefore,  the  Agency  has 


decided  to  use  the  1998  IPM  Base  Case 
forecast  over  the  1996  IPM  Base  Case 
forecast  as  the  basis  for  its  "revised" 
State  growth  estimates. 

The  recent  important  changes  that 
were  incorporated  into  EPA's  use  of  IPM 
in  1998  include  using  the  most  recent 
NERC  estimate  of  regional  electricity 
demand;  the  latest  available  EIA  and 
NERC  generation  unit  data;  updated  fuel 
forecasts;  updated  assumptions  on 
nuclear,  hydroelectric,  and  import 
assumptions  (v^th  special  attention  to 
differences  in  summer  use);  and  an 
increase  in  the  level  of  detail  in  the 
model  to  more  accurately  capture  the 
transmission  constraints  that  exist  for 
moving  power  between  various  regions 
of  the  country.  The  Agency  also  updated 
its  assumptions  on  the  size  and 
operation  of  all  electricity  generation 
units  of  utilities  and  independent  power 
producers  (with  special  attention  to 
cogenerators)  and  updated  its 
assumptions  on  planning  reserve 
margins  and  the  costs  of  building  new 
generation  capacity.  For  this,  the 
Agency  relied  heavily  on  information 
compiled  from  utilities  by  NERC  and 
the  EIA.  Each  of  these  agencies  has 
regular  contact  with  the  power  industry 
and  has  its  data  reviewed  by  the  power 
industry.  Again,  details  on  these 
improvements  in  IPM  can  be  found  in 
EPA's  Analyzing  Electric  Power 
Generation  under  the  CAAA,  March 
1998  (Docket  no.  V-C-3). 

In  the  SNPR,  EPA  used  the  "revised" 
growth  factors  in  the  IPM  model  in  its 
cost  analysis  but  used  the  higher, 
"corrected"  growth  factors  to  calculate 
State  budgets.  The  EPA  proposed  the 
higher  growth  factors  because  the 
Agency  believed  that  this  results  in  less 
cost  and  more  flexibiUty  for  sources  to 
achieve  their  budget  reductions 
begiiming  in  2003.  However,  some 
commenters  pointed  out  that  EPA  had 
provided  sufficient  flexibility  by 
accounting  for  growth  to  the  year  2(K)7 
and  applying  that  growth  estimate 
beginning  in  2003.  These  commenters 
remarked  that  it  was  not  necessary  to 
add  further  flexibility  by  using  the 
higher,  but  less  current  and  less 
accurate,  "corrected"  growth  rates.  They 
also  stated  that  EPA  should  use  the  most 
up-to-date  information  available.  The 
EPA  agrees  and  is  using  the  "revised" 
growth  rates  based  upon  the  1998  IPM 
Base  Case  forecast  to  calculate  the  State 
budgets  used  in  today's  final  rule. 

3.  Budget  Calculation 

a.  Input  vs.  Output. 

Background:  In  the  SNPR,  the 
component  of  each  State's  budget 
assigned  to  electricity  generation  was 
determined  using  the  State's  total  heat 
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input  applicable  erainkm  rate  (0.15  lb/ 
mmBtu),  and  projected  growth  in  total 
heat  input  to  2007.  The  Agency  solicited 
comment  on  an  alternative  approach  to 
calculating  the  State's  budget  using  each 
State's  share  of  the  23  jiuisdiction 
electricity  generation  (electrical  output). 
The  SNPR  describes  in  detail  the 
output-based  approach,  and  its  possible 
benefits  as  advanced  by  its  proponents 
(63  FR  25907).  The  Agency  asked  for 
comments  on  the  appropriateness, 
legaUty,  rationale,  and  methodology  for 
incorporating  the  output-based 
approach  when  calculating  the 
electricity  generation  component  of 
each  State's  budget. 

Comments:  The  Agency  received 
comments  both  supporting  and 
opposing  output-based  State  budgets. 
Supporters  of  output-based  budgets 
asserted: 

•  An  output-based  budget  would 
promote  competition  among  different 
types  of  electricity  providers  on  an 
equal  basis  in  a  deregulated  electric 
utility  industry. 

•  An  output-based  budget  would 
promote  CO2,  mercury,  SO2  and  off- 
season NOx  reductions  beyond  what 
would  occin  under  a  system  that  assigns 
State  budgets  based  upon  input. 

•  An  output-based  budget  may  result 
in  more  cost-effective  NOx  reductions. 

•  Issuing  output-based  budgets  is 
legally  permissible. 

The  commenters  opposed  to  output- 
based  State  budgets  objected  to  the 
allocation  of  allowances  to  non-NOx- 
emitting  units,  such  as  nuclear, 
hydroelectric,  solar,  or  geothermal 
power  plants.  They  claimed  that  this 
would  make  compliance  more  difficult 
and  more  costly  for  fossil-fuel  burning 


sotirces  because  fewer  allowances 
would  be  allocated  to  them. 

Commenters  opposed  to  output-based 
budgets  also  claimed  that: 

•  Output-based  budgets  would  not 
necessarily  improve  energy  efficiency 
compared  to  existing  incentives,  such  as 
fuel  costs. 

•  The  output-based  State  budgets  may 
not  result  in  the  same  geographic 
distribution  of  emissions  as  would 
occur  under  the  original  budget 
allocation. 

•  There  could  be  significant 
administrative  problems  with  changing 
the  basis  of  the  State  budgets. 

In  addition,  some  commenters, 
though  in  general  supporting  allocations 
by  output,  specifically  objected  to 
allocating  allowances  to  nuclear- 
powered  units  because  they  believed 
that  this  method  would  encourage 
nuclear-powered  electrical  generation, 
which,  they  further  believed,  would 
have  adverse  ancillary  impacts  on  the 
environment. 

The  Agency  received  additional 
comments  on  the  method  of  allocating 
State  budgets  to  sources.  Further 
discussion  of  these  comments  can  be 
found  in  Section  VI.C.2  of  this 
preamble. 

Response:  The  EPA  has  an  extensive 
history  of  promoting  the  efficient  use  of 
natural  resources,  particularly  energy, 
through  both  voluntary  and  regulatory 
measures.  Key  emissions  standards, 
such  as  the  standards  for  new  vehicles 
and  the  recently  promulgated  new 
source  performance  standards  to  new 
power  plants,  are  written  as  output- 
based  fuel-neutral  performance 
standards  that  promote  the  efficient  use 
of  energy.  The  EPA  has  begun  to  work 
with  States  to  find  mechanisms  to  more 
directly  credit  the  use  of  energy 


efficiency  measures  in  SIP.  The  EPA 
also  has  a  number  of  programs  that 
encourage  the  use  of  energy  efficient 
technologies  by  providing  energy  users, 
particularly  in  the  residential, 
commercial  and  industrial  sectors,  with 
information  on  the  economic  and 
environmental  benefits  of  such 
technologies. 

Although  the  Agency  has  concluded, 
for  the  reasons  stated  below,  that  heat- 
input-based  budgets  to  States  are  more 
appropriate  at  this  time,  the  EPA 
intends  to  work  with  stakeholders  to 
overcome  existing  obstacles  and  to 
design  an  output  allocation  system  that 
could  be  used  by  States  as  part  of  their 
trading  program  rules  in  their  SIPs  and 
by  EPA  in  future  allocations  to  States. 

The  EPA  considered  how  State  NOx 
budgets  would  be  changed  using  the 
output  approaches  suggested  by  the 
commenters.  The  EPA  revised  its  State 
budget  calculations  using  available 
electrical  generation  data  from  the  EIA 
for  utility  and  non-utility  generators  for 
the  higher  electrical  generation  output 
of  either  1995  or  1996.  by  State.  In  Table 
in-l  below,  Column  2  presents  the 
proposed  budgets  based  upon  heat 
input.  Coliunn  3  presents  the  revised 
budgets  based  upon  heat  input  and  the 
revised  growth  factors.  Column  4  shows 
output-based  budgets,  based  upon  all 
electrical  generation.  Some  commenters 
suggested  including  fossil-fuel  and 
renewable  energy  source  generation — 
including  hydroelectric,  solar,  wind, 
and  geothermal  generation — but  not 
nuclear  generation.  These  are  included 
in  Column  5.  One  commenter  suggested 
using  electrical  generation  from  fossil- 
fuel  only,  which  is  included  in  Column 
6. 


Table  lll-l.— State  Budgets  by  Energy  Source  Basis 

(Higher  of  1995  or  1996  EIA  data] 


Column  1 


Column  2 


Column  3 


Column  4 


Column  5 


Column6 


State 


Proposed 

input-tMsed 

txtdgets  lossil 

fueHMiming 

generators 


Revised  input- 
based  budgets 
fossitfu^ 
tHimlnggefv 
erators 


Output-t>ased 

budgets  all 

generation 

sources 


Output-based 
budgets— ell 
generation 
sources  ex- 
cept nudear 


Output-tMsed 

budgets  fossil 

fueH>uming 

generators 


Alatxama 

Connecticut 

Delaware 

District  of  Columbia 
Georgia  

Indiana  

Kentucky  

Maryland  

Massachusetts 

Michigan 

Missouri 

New  Jersey 

New  Yoik 


30644 

5245 

4994 

152 

32433 

36570 

51818 

38775 

12971 

14651 

29458 

26450 

8191 

31222 


29026 

2583 

3S23 

207 

30255 

32045 

49020 

34923 

15033 

14780 

28165 

23923 

10663 

30273 


34832 

7677 

2392 

100 

32223 

44253 

32212 

24847 

13284 

11017 

32275 

19790 

J2764 

39503 


35068 

5156 
3214 
133 
31713 
27888 
43285 
33389 
12969 
13248 
32037 
22700 
11227 
39440 


32744 
4456 

3417 
142 
30619 
29602 
45831 
34166 
13212 
13496 
32457 
23496 
11470 
32114 
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Table  lll-l.— STate  Budgets  by  Energy  Source  Basis— Continued 

(Higher  of  1995  or  1996  EIA  data] 


Column  1 

Column  2 

Column  3 

Column  4 

Cokjmn5 

Column  6 

State 

Proposed 

nput-based 

budgets  fossil 

fueT-buming 

generators 

Revised  input- 
t>ased  btxlgets 
fossil  fuet- 
buminggen- 
erators 

Output-based 

budgets  aN 

generation 

sources 

Output-based 
budgets— aH 
generation 
sources  ex- 
cept nudear 

Output-based 

budgets  fossil 

fuei-buming 

generators 

North  Carolirta 

32691 
51493 
45971 
1609 
19842 
26225 
20990 
24045 
17345 

31394 
48468 
52006 
1118 
16290 
25386 
18258 
26439 
18029 

32006 
39790 
53450 
2242 
23252 
26410 
19091 
22853 
15745 

30156 
47143 
47014 
3012 
14065 
26084 
15700 
30708 
16637 

29866 

Ohio 

50019 

Pennsylvania    

48476 

Rhode  island .- 

South  Cdrolind - 

Tennessee                . s. ....•.»•....• 

3202 
13831 
24770 

Virginia 

15567 

West  Virginia ™ 

Wisconsin    

32527 
16324 

Total 

563785 

542007 

542007 

542007 

542007 

The  Agency  then  calculated  the 
effective  NOx  emission  rate  for  each 
State  in  terms  of  Ib/mmBtu,  assuming 
that  the  entire  electricity  generation 
component  of  the  budgets,  as 
determined  by  the  input  or  output 
methods,  were  allocated  to  the  electric 
generating  units  (EGUs).  The  Agency 
wanted  to  evaluate  whether  the  effective 
NOx  emission  rate  would  be  too  low  to 
prove  feasible  absent  participation  by 
the  State  in  an  interstate  NOx  emission 


trading  program.  The  EPA  found  that 
under  output-based  State  budgets  from 
all  generation  sources,  three  States 
would  need  to  impose  an  effective 
emission  limitation  of  0.10  Ib/mmBtu  or 
less  on  their  fossil-fuel  burning 
electricity  generators  (see  Column  3  in 
Table  III-2  below).  One  State  would 
need  to  impose  an  emission  limitation 
of  0.07  Ib/mmBtu.  Such  a  low  effective 
emission  limitation  may  not  be 
technically  achievable  if  a  State  chooses 


not  to  join  an  interstate  allowance 
trading  program,  unless  the  State 
requires  some  sources  to  shutdown.  In 
contrast,  the  Agency  found  that  it  was 
feasible  and  cost-effective  to  make 
reductions  even  without  an  interstate 
NOx  trading  program  under  an  input- 
based  State  budget  calculated  using  a 
uniform  NOx  emission  rate  of  0.15  lb/ 
mmBtu. 


Table  II 1-2.— Effective  Emissions  Rates  for  Each  State  by  Output  Basis 

[Higher  of  1995  or  1996  EIA  data] 


Column  1 


State 


Column  2 


Effective  emis- 
sion rate 
under  input- 
t>ased  txjdgets 
(Fossil  fuel 
burning  gerv 
erators)  (tV 
mm^) 


Column3 


Effective  emis- 
sion rate 
under  output- 
t>ased  budgets 
(All  genera- 
tion) 


Column4 


Effective  emis- 
sion rate 
under  output- 
t>ased  budgets 
(aN  generation 
except  nu- 
dear) 


Column  5 


Effective  emis- 
sion rate 
under  output- 
based  budgets 
(Fossil  luel- 
bumingger)- 
erators) 


Alat>ama 

Connedicut 

Delaware 

Disthd  of  Columbia 

Georgia 

lllir)ois 

Indiana 

Kentucky 

Maryland 

Massachusetts 

Michigan  

Missouri 

NOW  wOTSOy  •«•••••••••« 

New  Yortt 

North  Carolina  

Ohio  

Pennsylvania  

Rhode  Island 

South  Carolina 

Tennessee  

Virginia „ 

West  Virginia  

Wisconsin 


0.15 
0.15 
0.15 
0.15 
0.15 
0.15 
0.15 
0.15 
0.15 
0.15 
0.15 
0.15 
0.15 
0.15 
0.15 
0.15 
0.15 
0.15 
0.15 
0.15 
0.15 
0.15 
0.15 


0.18 
0.45 
a.10 
0.07 
0.16 
0.21 
0.10 
0.11 
0.13 
0.11 
0.17 
0.12 
0.18 
0.20 
0.15 
0.12 
0.15 
0.30 
0.21 
0.16 
0.16 
0.13 
0.13 


0.18 
0.30 
0.14 
0.10 
0.16 
0.13 
0.13 
0.14 
0.13 
0.13 
0.17 
0.14 
0.16 
0.20 
0.14 
0.15 
0.14 
0.40 
0.13 
0.15 
0.13 
0.17 
0.14 


0.17 
026 
0.15 
0.10 
0.15 
0.14 
0.14 
0.15 
0.13 
0.14 
0.17 
0.15 
0.16 
0.16 
0.14 
0.15 
0.14 
0.43 
0.13 
0.15 
0.13 
0.16 
0.14 
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Advocates  of  an  output-based 
approach  contend  that  individual 
sources  would  have  the  greatest 
incentive  to  improve  their  efficiency, 
relative  to  all  other  sources  in  the 
program,  if  both  State  budgets  and 
individual  source  allocations  were  on 
an  output  basis  and  were  updated 
periodically.  For  example,  if  a  company 
replaces  a  turbine  with  a  more  efHcient 
one,  the  unit  supplying  the  turbine 
would  reduce  the  amount  of  fuel  (heat 
input)  the  unit  combusts  and  would 
reduce  NOx  emissions  proportionately, 
while  the  associated  generator  would 
produce  the  same  amount  of  electricity. 
Thus,  the  company  would  receive  the 
same  allowances  if  an  output-based 
allocation  were  updated  after  the 
efficiency  improvement.  This  same 
company  would  receive  fewer 
allowances  under  a  system  that 
reallocates  based  on  heat  input  after  the 
efficiency  improvement.  The  company 
would  keep  the  same  allowance 
allocation  if  it  had  a  permanent 
allocation,  based  upon  either  heat  input 
or  output.  With  a  permanent  allocation, 
the  company  would  have  more 
allowances  available  than  before  its 
efficiency  improvements  because  of  its 
emission  reductions,  but  fewer 
allowances  than  if  it  had  greater 
electrical  output  recognized  through  an 
updated  allfx:ation.  Thus,  of  the  four  . 
approaches,  an  updated  allocation  based 
upon  output  gives  the  greatest  incentive 
for  improving  efficiency  in  electricity 
generation. 

To  provide  an  incentive  within  the 
State  budget  determinations  for 
improving  efficiency  over  time,  EPA 
would  need  to  issue  the  State  budgets 
based  upon  output  and  periodically 
update  those  State  budgets.  However, 
many  industry  commenters  wanted 
long-term  or  permanent  allowance 
allocations  to  allow  for  compliance 
planning.  Updates  to  the  State  budgets 
would  require  States  to  reallocate 
allowances  to  their  sources.  In  addition. 
States  (both  upwind  and  downwind) 
would  find  it  easier  to  manage  their 
resources  for  improving  air  quality  if 
they  receive  a  fixed  budget  for  a  period 
of  years.  With  a  fixed  budget,  a  State 
would  have  the  choice  of  whether  to 
periodically  adjust  allocations  rather 
than  being  required  to  periodically 
reallocate  allowances  to  its  sources. 

Finally,  the  Agency  continues  to  have 
concerns  about  data  available  to 
establish  the  baseline  for  an  output- 
based  State  budget.  The  EIA  withholds 
some  of  the  electricity  generation 
information  it  collects  from  non-utility 
generators  in  order  to  protect  source 
confidentiality.  Therefore,  part  of  the 
generation  data  required  to  establish 


State  budgets  is  not  available  to  EPA. 
Thus,  EPA  would  have  difficulty  in 
computing  and  defending  State  budgets. 

In  addition,  some  units  are 
cogenerators,  which  are  electrical 
generators  that  divert  part  of  their 
heated  steam  to  provide  heat  (steam 
output),  rather  than  to  generate 
electricity.  Information  on  steam  output 
from  cogenerating  units  or  from 
industrial  boilers  is  not  currently 
available  to  EPA.  A  cogeneration  unit 
that  was  included  under  the  State 
budget  as  an  electricity  generating  unit 
based  upon  heat  input  would  only  have 
its  electrical  output  included  in  an 
output-based  State  budget,  ignoring  the 
portion  of  heat  input  used  to  generate 
steam  output.  Thus,  output-based  State 
budgets  based  on  currently  available 
data  could  inadvertently  underallocate 
budgets  to  States  with  many 
cogenerators,  which  are  some  of  the 
most  efficient  units.  This  could  actually 
discourage  improvements  in  efficiency 
through  cogeneration. 

For  the  reasons  stated  above,  the 
Agency  concludes  that  it  is  not 
appropriate  to  develop  output-basckl 
State  NOx  emission  budgets  at  this  time. 
However,  the  Agency  does  believe  that 
output-based  allocations  tb  sources 
could  provide  significant  benefits.  As 
stated  earlier  in  this  Section,  the  EPA 
intends  to  work  with  stakeholders  to 
overcome  existing  obstacles  and  to 
design  an  output  allocation  system 
based  on  electricity  and  steam 
generation  that  could  be  used  by  States 
as  part  of  their  trading  program  rules  in 
their  SIPs.  In  addition,  EPA  is  proposing 
FIPs  for  States  that  do  not  submit 
adequate  SIPs  by  the  deadline  required 
by  this  final  rulemaking.  As  part  of  its 
proposal,  the  Agency  is  soliciting 
comment  on  source  allocations  for  each 
State  based  upon  both  input  and  output. 
While  EPA  believes  that  the  output  data 
are  not  sufficiently  complete  or  accurate 
to  use  for  final  budgets  or  for  final 
source  allocations  at  this  time,  the 
Agency  is  taking  comment  on  the 
proposed  allocations  in  order  to  receive 
public  comment  and  to  develop  more 
accurate  and  more  complete  output  data 
that  could  be  used  in  the  final  FIP 
rulemaking. 

The  EPA  does  believe  that,  over  the 
long-term,  it  should  continue  to  look  at 
the  issues  that  surround  the  use  of 
output-based  allocations.  In  addition,  as 
stated  in  Section  in.B.5.  of  this 
preamble,  the  Agency  will  review  the 
progress  of  States  in  meeting  their 
budgets  in  2007.  hi  that  review,  the 
Agency  will  consider  not  only  whether 
the  SIPs  achieved  the  reductions  that 
had  been  projected  to  meet  the  budgets, 
but  also  issues  such  as  future  budget 


levels  and  allocation  mechanisms 
including  shifting  to  an  output-based 
allocation  method. 

b.  Alternative  Emission  Limits. 

Comments:  The  EPA  received 
numerous  comments  on  the  proposed 
uniform  control  level  of  0.15  Ibs/mmBtu 
for  the  EGU  sector  assumptions  across 
the  23  jurisdictions.  Many  States 
supported  this  proposed  control 
assumption.  The  IPA  also  received  a  ' 
number  of  alternative  proposals.  These 
contain  emission-reduction  assumptions 
ranging  from  0.12  Ib/mmBtu  to  be 
implemented  on  the  schedule  proposed 
in  the  NPR  to  a  phased  approach  that 
starts  with  0.35  Ib/mmBtu  to  be 
implemented  by  sector  and  provides  for 
further  evaluation  of  the  need  for  more 
stringent  levels.  The  latter  commenters 
based  their  recommendations  on  their 
views  that  emissions  from  upwind 
States  do  not  have  an  ambient  impact 
that  is  as  important  as  EPA  believes,  or 
that  implementation  of  the  EGU  control 
levels  proposed  by  EPA  would  not  be 
feasible  by  the  date  EPA  proposed.  In 
addition,  a  number  of  utilities  and  other 
commenters  voiced  concern  that  the 
proposed  control  assumption  of  0.15  lb/ 
mmBtu  would  be  too  stringent  to 
provide  sufficient  surplus  allowances 
for  trading. 

Response:  At  the  time  of  the  proposal. 
EPA  chose  0.15  Ib/mmBtu  as  the 
assumed  uniform  control  level  for  EGUs 
because  it  provided  the  greatest  air 
quality  improvements  feasible  and  was 
cost-effective  because  its  cost  ($1,700 
per  ton  NOx  removed  in  the  5-month 
ozone  season)  was.  on  average,  within 
the  cost  range  of  other  controls  that  had 
been  recently  promulgated  or  proposed. 
The  EPA  also  investigated  the  costs  of 
several  alternative  uniform  control 
options:  0.25,  0.20.  and  0.12  (though 
0.12  resulted  in  lower  emission  levels, 
its  average  cost-effectiveness  calculated 
at  the  time  of  the  proposal  was  $2,100/ 
ton,  exceeding  EPA's  target  cost  range  of 
$1,000  to  $2,000/ton). 

Subsequent  to  the  NPR  and  SNPR. 
EPA  updated  its  EGU  costing  model 
(IPM)  and  revised  stationary  source 
emission  inventories  (based  on  public 
comment).  These  revisions  and 
corrections  lowered  the  average  cost  of 
compliance  for  all  the  control  levels 
considered.  Additionally,  EPA 
conducted  extensive  air  quality 
modeling  of  a  number  of  alternative 
control  levels.  The  results  of  the  air 
quality  analyses  were  examined  using  a 
number  of  different  metrics  for  both  the 
one-hour  and  eight-hour  standards. 
These  air  quality  analyses  are  discussed 
in  more  detail  in  Section  IV  of  this 
notice. 
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The  revised  air  quality  analyses  show 
that  there  is  no  "bright  line"  to  illustrate 
at  what  control  levels  the  air  quality 
benefits  begin  to  diminish.  The  air 
quality  metrics  suggest  there  are 
corresponding  incremental  air  quality 
improvements  at  every  incremental 
control  level.  For  example,  tightening 
the  control  level  improves  ozone  levels 
in  many  non-attainment  areas  and  leads 
to  additional  counties  achieving 
attainment  under  the  one-and  eight- 
hour  standards.  All  metrics  analyzed 
show  that  as  the  control  level  moves 
from  0.25  to  0.20  to  0.15  to  0.12  lb/ 
mmBtu,  air  quality  benefits  increase. 
The  analyses  also  show  that  none  of  the 
alternative  control  options  results  in 
attainment  of  the  ozone  standard  in  all 
nonattainment  areas. 

The  EPA  did  not  select  levels  higher 
than  0.15  Ib/mmBtu  (such  as  0.20  lb/ 
mmBtu  or  higher)  because  the  0.15  lb/ 
mmBtu  level  offers  more  air  quality 
benefits  at  a  cost  that  is  still  highly  cost- 
effective.  Moreover.  EPA  did  not  have 
information  to  indicate  that  these  higher 
levels  could  be  implemented 
meaningfully  sooner  than  controls  at  the 
0.15  Ibs/MmBtu  level.  The  EPA 
acknowledges  that  the  0.12  Ibs/MmBtu 
emission  level  is  also  within  the  average 
cost-en^ectiveness  range  based  on  the 
revised  cost  analysis.  The  incremental 
cost -effectiveness  of  this  option  is 
$4,200  per  ton,  an  incremental  cost  per 
ton  which  is  85  percent  higher  than  that 
for  the  0.15  Ib/mmBtu  level.  However, 
for  reasons  explained  Section  II.D.,  the 
EPA  is  not  relying  on  this  emission 
level. 

The  revised  IPM  analyses  project  that 
under  the  0.12  control  option,  54 
percent  of  affected  EGU  capacity  should 
install  selective  catalytic  reduction 
(SCR)  and  41  percent  should  install 
selective  non-catalytic  reduction 
(SNCR).  The  installation  requirements 
for  SNCR  are  significantly  less  extensive 
than  for  SCR.  The  analysis  of  the  0.15 
Ib/mmBtu  control  option  projects  31 
percent  of  affected  EGU  capacity  should 
install  SCR  and  54  percent  should 
install  SNCR.  Further,  the  technical 
record  provides  many  examples  in  the 
United  States  and  internationally  of  the 
ability  of  coal-fired  units  to  achieve 
emission  levels  below  0.15  Ib/mmBtu 
with  the  installation  of  SCR.  The  record 
contains  fewer  international  examples, 
and  only  one  US  example,  of  a  coal- 
fired  unit's  ability  to  achieve  emission 
levels  below  0.12  Ib/mmBtu. 

In  terms  of  the  proposed  level  of 
control  on  which  the  trading  program 
budget  is  based.  EPA  believes  that 
trading  at  0.15  Ib/mmBtu  is  feasible 
because  the  proposed  limit  can  readily 
be  achieved  by  gas  and  oil-fired  boilers. 


In  fact,  more  than  50  percent  of  gas  and 
oil-fired  boilers  already  operate  at  NOx 
levels  below  0.15  Ib/mmBtu  and  should 
readily  be  able  to  generate  emission 
credits  if  affected  States  join  a  trading 
program. 

Tne  EPA  recognizes  that  for  coal-fired 
boilers  to  operate  at  or  below  a  0.15  lb/ 
mmBtu  emission  limit,  SCR  would 
generally  be  necessary.  Under  a  trading 
scenario,  however,  if  one  coal-fired 
boiler  is  able  to  emit  below  0.15  lb/ 
mmBtu  by  installing  SCR,  it  can  provide 
emission  credits  to  another  coal-fired 
boiler  and  obviate  the  need  for  that 
second  boiler  to  install  SCR. 

A  remaining  issue  is  whether  SCR  can 
achieve  NOx  levels  below  0.15  lb/ 
mmBtu.  The  EPA  believes  that  SCR 
technology  is  capable  both  of  reducing 
NOx  emissions  by  more  than  90  percent 
and  reducing  NOx  rates  below  the 
proposed  0.15  Ib/mmBtu  limit,  provided 
the  appropriate  regulatory  incentive 
(i.e.,  emission  limit  or  economic 
incentive)  exists.  As  discussed  in  EPA's 
recent  report,  "Performance  of  Selective 
Catalytic  Reduction  on  Coal-Fired 
Steam  Generating  Units,"  emission  rates 
below  0.15  Ib/mmBtu  are  currently 
being  achieved  by  a  number  of  coal- 
fired  boilers  using  SCRs.  Examples 
include:  (1)  Three  Swedish  boilers 
achieving  rates  between  0.04  and  0.10 
Ib/mmBtu;  (2)  six  German  boilers 
achieving  rates  between  0.08  and  0.14 
Ib/mniBtu;  (3)  two  Austrian  boilers 
achieving  rates  between  0.08  and  0.12 
Ib/mmBtu;  and  (4)  four  U.S.  boilers 
achieving  rates  between  0.07  and  0.14 
Ib/mmBtu.  The  EPA  also  recognizes  that 
these  boilers,  with  the  exception  of  the 
Swedish  boilers,  have  SCR  systems 
designed  to  achieve  target  emission 
limits.  As  a  result,  they  fail  to  provide 
an  accurate  picture  of  the  emission 
levels  which  SCR  is  capable  of 
achieving  below  the  target  emission 
threshold.  For  this  reason.  EPA  cannot 
confidently  conclude  that  enough  units 
can  feasibly  achieve  levels  at  0.12  lbs/ 
MmBtu.  In  summary.  EPA  believes  that 
an  emission  rate  of  0.15  Ib/mmBtu 
reflects  the  greatest  emissions  reduction 
that  EPA  can  confidently  conclude  is 
feasible  and  that  is  highly  cost-effective, 
and  provides  ample  allowances  to 
sustain  a  market  under  the  NOx  Budget 
Trading  Program. 

c.  Consideration  of  the  Climate 
Change  Action  Plan. 

Background:  The  President's  Climate 
Change  Action  Plan  (CCAP)  calls  for 
implementation  of  over  100  voluntary 
programs  aimed  at  reducing  greenhouse 
gas  emissions.  A  large  number  of  them 
are  aimed  at  reducing  future  electricity 
demand  throughout  the  country. 
Already,  some  of  these  programs  have 


shown  striking  results  in  accomplishing 
their  energy  efficiency  objectives. 

Comment:  Two  commenters  noted 
that  it  is  inappropriate  for  EPA  to 
incorporate  assumed  reductions  in 
energy  use  based  on  the  voluntary 
measures  of  the  CCAP.  which  are  not 
binding  like  a  regulation. 

Response:  The  EPA  believes  that  it  is 
appropriate  to  incorporate  the  impact  of 
the  voluntary  measures  in  the  CCAP  on 
future  electricity  demand.  The  EPA  has 
always  believed  that  it  is  appropriate  to 
incorporate  any  reasonable  assumptions 
that  the  Agency  can  support  that  will 
affect  future  electricity  demand,  or 
electricity  generation  practices,  into  its 
Base  Case  forecast.  For  example, 
improvements  in  electricity  generation 
technology,  fuel  prices  changes,  and 
other  types  of  assumptions  that  are 
important  elements  of  EPA's  forecast  of 
electricity  generation  and  resulting  air 
emissions  are  also  not  mandated  by 
regulation.  The  Agency  has  considered 
the  impact  of  the  CCAP  in  using  the  IPM 
model  for  analysis  since  1996,  and 
documentation  of  the  assumptions  that 
the  Agency  has  been  making  have  been 
available  for  public  review  since  April 
1996.  Until  now,  there  have  been  no 
challenges  to  this  consideration  in  the 
numerous  reviews  that  there  have  been 
of  EPA's  documentation  of  how  it  uses 
the  IPM  model.  Also,  no  one  has 
challenged  EPA's  specific  approach  to 
factoring  the  CCAP  into  its  electricity 
generation  forecast.  (This  can  be 
confimi'Hl  by  examination  of  the 
dockets  for  the  Clean  Air  Power 
Initiative  and  the  Phase  II  Title  IV  NOx 
Rule,  records  of  EPA's  Science  Advisory 
Board,  and  the  records  of  the  Ozone 
Transport  Assessment  Group  meetings.) 

The  EPA  updated  its  assumptions  in 
IPM  for  the  CCAP  at  the  beginning  of 
1998.  The  EPA  up>dated  its  assumptions 
in  the  same  manner  as  it  has  done  in  the 
past — by  lowering  the  most  recent  NERC 
demand  forecast  by  the  amoimt  of 
electricity  demand  between  2000  and 
2010  that  the  best  available  analysis 
suggests  will  occur  due  to  the  activities 
in  CCAP.  The  EPA  used  the  in-depth 
evaluation  of  the  future  implications  of 
the  CCAP  for  reducing  electricity 
demand  that  was  the  basis  for  the 
findings  in  the  Administration's  Climate 
Action  Report.  July  1997.  The  amount  of 
demand  reduction  that  occurs  appears 
in  Analyzing  Electric  Power  Generation 
under  the  Clean  Air  Act,  March  1998. 
The  Climate  Action  Report  analysis  was 
reviewed  extensively  within  the  Federal 
government  by  EPA,  the  Department  of 
Energy  and  other  Federal  agencies,  and 
the  report  was  reviewed  publicly  before 
its  pubUcation.  The  EPA  has  not 
received  criticism  that  it  has  overstated 
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the  electricity  demand  reductions  that 
are  the  basis  for  the  carbon  reductions 
under  the  CCAP. 

Notably,  the  electricity  demand 
reductions  were  distributed  evenly 
throughout  the  United  States,  and 
therefore  have  no  influence  on  the  share 
of  the  total  amount  of  NOx  emissions 
that  each  State  receives.  Furthermore, 
the  Agency  examined  the  implications 
on  its  cost-effectiveness  determination 
of  not  including  the  CCAP  reductions  in 
its  electricity  demand  forecast.  The  EPA 
found  that  even  if  the  Agency  did  not 
assume  the  CCAP  reductions,  it  was  still 
highly  cost-effective  to  develop  a 
regional  level  NOx  budget  for  the 
electric  power  industry,  based  on  the 
level  of  control  that  EPA  has  assumed. 
(These  results  appear  in  Chapter  6  of  the 
Regulatory  Impact  Analysis  for  the 
Regional  NOx  SIP  Call.  September 
1998.) 

C.  Non-ECU  Point  Sources 

Background:  The  EPA  developed  the 
NO"  SEP  call  emissions  inventory  for 
non-EGU  point  sources  based  on  data 
sets  originating  with  the  OTAG  1990 
base  year  inventory.  The  OTAG 
prepared  these  base  year  inventories 
with  1990  State  ozone  SIP  emission 
inventories,  and  EPA  supplemented 
them  with  either  State  inventory  data,  if 
available,  or  EPA's  National  Emission 
Trends  (NET)  data  if  State  data  were  not 
available. 

For  the  SNPR,  non-EGU  point  source 
inventory  data  for  1990  were  then 
grown  to  1995  using  Bureau  of 
Economic  Analysis  (BEA)  historical 
growth  estimates  of  industrial  earnings 
at  the  State  2-digit  Standard  Industrial 
Classification  (SIC)  level.  These 
emissions  were  grown  to  1995  for  the 
purposes  of  modeling  and  to  maintain  a 
consistent  base  year  inventory  with  the 
EGU  data.  Because  BEA  data  are 
historical  dociunentation  of  industry 
earnings,  EPA  considered  these  to  be 
among  the  best  available  indicators  of 
growth  between  1990  and  1995  (63  FR 
25915).  Once  the  common  base  year  of 
1995  was  established  for  these  source 
categories,  the  BEA  growth  assumptions 
utilized  by  OTAG  were  used  to  estimate 
the  2007  base  case  inventory. 

1.  Base  Inventory 

Conunent:  The  majority  of  comments 
related  to  the  non-EGU  point  source 
inventory  alleged  that  these  inventories 
were  incomplete  or  inaccurate.  The 
comments  generally  addressed  missing 
sources,  non-existent  or  retired  sources, 
incorrect  source  sizes,  mis-classification 
of  processes,  or  emission  allocation 
inconsistencies.  Many  of  these 
commenters  provided  specific 


adjustments  to  be  made  to  the 
inventories,  including  emissions 
modifications,  activity  factors,  source 
sizes,  and  facility  name  changes.  A 
number  of  States  supplied  completely 
new  inventories  to  replace  what  was  in 
the  proposed  data  sets.  Other 
commenters  made  broad,  general 
categorical  comment  on  the  quality  of 
the  inventories  with  no  supporting  data. 

Response:  As  was  followml  under  the 
OTAG  inventory  update  procedures,  all 
State  supplied  comments  were  generally 
incorporated  "as  is"  with  the 
understanding  that  each  State  quality- 
assured  its  own  data  before  submission. 
Industry-supplied  comments  were 
forwarded  to  respective  State  agencies 
for  review  and  where  data  were  deemed 
appropriate  for  inclusion,  integrated 
into  the  inventories.  In  some  instances. 
States  responded  that  the  data  provided 
by  the  State  should  override  that 
supplied  by  industry,  or  vice-versa. 
Comments  were,  in  some  cases,  not 
incorporated  when  necessary  to  prevent 
double  counting  of  emissions  in  point 
and  area  source  inventories,  where  base 
year  emission  modifications  were 
calculated  from  permitted  emission 
levels  and  not  actual  operating  activity, 
where  additional  supporting  data  could 
not  be  provided  by  the  commenter,  or 
where  comments  were  general 
characterizations  of  inventories  or 
inventory  sectors.  Note  that  even  after 
State  review,  if  the  EPA  felt  that  the 
data,  procedures,  methodologies,  or 
docimientation  provided  with  the 
comment  were  not  sufficient,  valid,  or 
justifiable,  comments,  or  portions 
thereof,  were  excluded  bom  the 
revision. 

Both  1990  and  1995  base  year 
emission  and  growth  modifications 
were  submitted  and  where  1990  data 
were  provided,  the  methods  described 
earlier  in  this  Section  were  utilized  to 
account  for  growth  to  1995  and  2007 
levels. 

2.  Growth 

Comment:  Several  commenters 
suggest  that  the  growth  factors  used  to 
determine  2007  non-EGU  point  source 
base  year  inventories  are  inaccurate  or 
inconsistent  across  regions  and 
categories  of  the  inventory.  They 
explained  that  if  growth  factors  are  to  be 
used  to  estimate  future  base  year 
emissions,  consistent  national  or  region- 
wide  values  should  be  utilized  for  all 
categories  across  all  States  within  the 
domain.  This,  they  continue,  would 
promote  equitable  potential  progress  to 
all  areas  and  not  penalize  those  that 
have  shown  past  poor  growth  rates. 
Some  commenters  go  on  to  state  that 
growth  rates  based  on  past  growth 


automatically  disadvantage  States 
which  have  sufiiBred  fit>m  unusually  low 
growth  rates.  In  addition  to  growth 
rates,  some  commenters  provided  2007 
base  year  emission  estimates  either  with 
or  without  the  growth  and  control 
information  needed  to  validate  their 
calculation. 

Response:  As  noted  above,  EPA  relied 
on  BEA  State-specific  historical  growth 
estimates  of  industrial  earnings  at  the  2- 
digit  SIC  level  as  among  die  best 
available  indicators  of  growth  for  non- 
EGU  point  sources.  The  BEA  projection 
{actors  assume  the  continuance  of  past 
economic  relationships.  These  factors 
are  published  every  five  years  and 
adjusted  to  account  for  recent 
production  and  growth  trends.  For  this 
reason,  BEA  data  provide  a  useful  set  of 
regional  growth  data  that  EPA 
recommends  for  use  in  preparing 
emission  inventory  projections.  It  is  ^e 
that  BEA  projection  factors  differ  among 
difiierent  areas  and  different  source 
categories  because  of  historical 
differences  in  industrial  growth  among 
those  different  areas  and  source 
categories.  However,  in  general,  these 
projection  factors  offer  the  most  reliable 
indicators  of  future  growth  as  are 
available. 

In  cases  where  commenters 
questioned  the  use  of  EPA's  growth 
rates  but  provided  no  alternative  of  their 
oMrn,  EPA  had  little  choice  but  to 
continue  to  use  the  BEA-derived  growth 
rates.  Some  commenters  provided 
alternative  or  supporting  information  for 
modification  of  source  category  or  State 
growth  estimates.  In  those  cases  where 
a  State  or  industry  may  have  had  more 
accurate  information  than  the  BEA 
forecast  (e.g.,  planned  expansion  or 
population  rates),  data  were  verified  and 
validated  by  the  affected  States  and  by 
EPA.  and  revisions  were  made  to  the 
fectors  used  for  that  category. 

3.  Budget  Calculation 

Background:  In  the  NPR  and  SNPR. 
EPA  proposed  that  EGUs  with  a 
capacity  less  than  or  equal  to  25  MWe 
or  250  mmBtu/hour  would  be 
considered  small  sources  ("cutoff 
level")  and,  as  such,  EPA  would  not 
assume  an  emissions  decrease  as  part  of 
the  Statewide  budget  for  this  group  of 
sources.  At  the  same  time,  EPA 
proposed  2  cutoff  levels  for  industrial 
(non-EGU)  boilers  and  turbines:  units 
with  a  capacity  greater  than  250 
mmBtu/hour  were  defined  as  large  imits 
subject  to  a  70  percent  emission 
reduction  assumption;  units  with  a 
capacity  less  than  or  equal  to  250 
mmBtu/hr  but  with  emissions  greater 
than  1  ton/day  were  defined  as  medium 
units  subject  to  reasonably  available 
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control  technology  (RACT):  and  units 
with  a  capacity  less  than  or  equal  to  250 
MmBtu/hr  and  with  emissions  less  than 
or  equal  to  1  ton  per  day  were 
considered  small  sources  for  which  no 
reduction  would  be  assumed  in  the 
budget.  In  the  SNPR,  EPA  specifically 
invited  comment  on  the  size  cutoffs  and 
on  treating  large  industrial  combustion 
sources  (greater  than  250  mmBtu  or 
approximately  1  ton  per  day)  at  control 
levels  equal  to  that  for  EGUs  (63  FR 
25909).  As  described  below,  this 
approach  has  been  modified  somewhat 
in  response  to  comments  and  further 
analysis. 

a.  Proposed  Control  Assumptions. 

Comments:  Some  comments 
supported  EPA's  proposed  approach  of 
assuming  70  percent  and  RACT  controls 
in  its  calculation  of  the  budgets. 
Numerous  comments  were  received 
stating  that  the  70  percent  reduction  is 
inappropriate,  may  not  be  cost-effective 
and  quay  not  be  achievable,  especially 
for  the  following  industries:  cement 
plants;  municipal  waste  combustors: 
certain  pulp  and  paf>er  operations, 
including  lime  kilns  and  recovery 
furnaces:  glass  manufacturing;  steel 
plants;  and  some  industrial  boilers. 
Some  comments  suggested  a  control 
level  of  60  percent  rather  than  70 
percent.  On  the  other  hand,  one 
commenter  stated  that  SCR  and  SNCR 
are  applicable  and  have  been  installed 
on  hundreds  of  industrial  sources. 

Response:  The  EPA  generally  agrees 
that  70  percent  emissions  reduction  is 
not  appropriate  for  all  large  sources  or 
all  large  source  categories,  even  though 
SCR  and  SNCR  are  applicable  and  cost- 
effective  for  many  sources.  Instead  of 
applying  a  one-size-fits-all  percentage 
reduction  to  all  large  non-EGU  sources, 
the  specific  emissions  decreases 
assigned  to  each  of  these  source 
categories  for  purposes  of  budget 
calculation  in  the  final  SIP  Call 
rulemaking  reflect  the  specific  controls 
available  for  each  source  category  that 
achieve  the  most  emissions  reductions 
at  costs  less  than  an  average  of  $2,000 
per  ton.  As  described  elsewhere  in  this 
notice,  EPA's  analysis  results  in 
calculating  budget  reductions  ranging 
from  30  percent  to  90  percent  for  several 
source  categories  and  no  controls  to 
several  other  source  categories. 

6.  Small  Source  Exemption. 

Comments:  In  general,  commenters 
were  supportive  of  EPA  including  a 
cutoff  level  as  part  of  the  budget 
calculation;  however,  there  were  many 
suggestions  on  what  the  cutoff  should 
be.  The  EPA  received  numerous 
comments  supporting  the  proposed 
cutoff  level  of  25  MWe  for  EGUs,  which 
is  approximately  equivalent  to  250 


mmBtu/hr  or  one  ton  per  day.  In 
addition,  EPA  received  a  few  comments 
supporting  a  250  mmBtu/hr  cutoff  for 
non-EGU  point  sources.  Commenters 
indicated  that  the  levels  were 
appropriate  and  that  it  was  important  to 
be  consistent  with  cutoff  levels  in  the 
OTC's  NOx  trading  program.  The  Ozone 
Transport  Commission  (OTC)  comprises 
the  States  of  Maine,  New  Hampshire, 
Vermont,  Massachusetts,  Connecticut, 
Rhode  Island,  New  Yori^,  New  Jersey, 
Permsylvania,  Maryland,  Delaware,  the 
northern  counties  of  Virginia,  and  the 
District  of  Columbia.  In  September 
1994,  the  OTC  adopted  a  memorandum 
of  imderstanding  (MOU)  to  achieve 
regional  emission  reductions  of  NOx. 
These  reductions  are  in  addition  to 
previous  OTC  state  efforts  to  control 
NOx  emissions,  which  included  the 
installation  of  reasonably  available 
control  technology.  The  OTC's  NO'x 
trading  program  requires  utility  and 
nonutility  boilers  greater  than  25  MWe 
or  250  mmBtu  to  reduce  emissions  in 
order  to  meet  a  NOx  budget  and  allows 
emissions  trading  consistent  with  that 
budget.  These  NOx  reductions  will  take 
place  in  two  phases,  the  first  phase 
beginning  on  May  1, 1999  and  the 
second  phase  on  May  1,  2003. 

Some  comments  suggested  assimning 
budget  controls  on  units  less  than  or 
equal  to  25  MWe  at  RACT  levels 
without  a  cutoff  level.  Others  supported 
EPA's  proposal  of  assuming  no 
additional  controls  on  these  sources. 
Some  comments  suggested  exempting 
medium-sized  non-EGU  sources. 

Many  commenters  supported  the 
general  1  ton  per  day  exemption 
contained  in  the  NPR  and  SNPR. 
However,  a  few  comments  suggested  a 
more  stringent  cutoff  level  of  50-100 
tons  per  year,  similar  to  definitions  of 
"major  sovuice"  in  the  CAA.  One 
commenter  recommended  a  less 
stringent  level  of  5  tons  per  day  cutoff 
level. 

A  few  comments  suggest  using  tons 
per  day  as  the  primary  criterion  to 
define  large-  and  medium-sized  non- 
EGU  sources,  rather  than  boiler 
capacity.  This  approach  would  exempt, 
for  example,  industrial  boilers  that 
exceed  the  250  mmBtu  capacity,  but 
which  emit  less  than  one  ton  f)er  day  on 
average.  The  EPA's  proposed  approach 
considers  a  source  large  if  heat  input 
capacity  data  are  available  and  exceed 
the  250  mmBtu  capacity  criterion. 
regardless  of  its  average  daily  emissions. 
In  support  of  this  approach,  conrunenters 
stated  that  industrial  o{>erations  do  not 
usually  operate  at  or  near  capacity, 
while  EGUs  often  do. 

A  few  commenters  indicated  that  the 
OTAG  recommendations  for  turbines 


and  internal  combustion  engines  (in 
terms  of  horsepower  cutoff  levels)  be 
used.  OTAG  had  recommended  cutoff 
levels  of  4,000  horsepower  for  stationary 
internal  combustion  engines  and  10,000 
horsepower  for  gas  turbines. 

Response:  For  reasons  described 
below  and  in  the  NPR  (62  FR  60354). 
EPA  believes  that  the  cutoff  levels  of 
250  mmBtu/hr  and  1  ton  per  day  for 
large  non-EGU  point  sources  are 
appropriate.  The  EPA  selected  250 
mmBtu/hr  and  1  ton  per  day  primarily 
because  this  is  approximately 
equivalent  to  the  25  MWe  cutoff  used 
for  the  EGU  sector.  Emission  decreases 
from  sources  smaller  than  the  heat  input 
capacity  cutoff  level,  and  that  emit  less 
than  1  ton  of  NOx  per  ozone  season  day. 
are  not  assumed  as  part  of  the  budget 
calculation;  these  sources  are  included 
in  the  budget  at  baseline  levels. 

The  EPA  believes  that  the  1  ton  per 
day  exclusion  contained  in  the  NPR  and 
SNPR  is  appropriate  and  necessary.  This 
level  allows  today's  rulemaking  to 
focus,  for  the  purpose  of  calculating  the 
budget,  on  the  group  of  emission 
sources  that  contribute  the  vast  majority 
of  emissions,  while  at  the  same  time 
avoids  assuming  emissions  reductions 
frt)m  a  very  large  number  of  smaller 
sources  (as  described  in  the  following 
paragraph).  In  taking  today's  first  major 
step  towards  reducing  regional  transport 
of  NOx.  EPA  does  not  believe  that 
emission  reductions  frt>m  these  small 
sources  need  to  be  assumed.  This 
approach  provides  more  certainty  and 
fewer  administrative  obstacles  while 
still  achieving  the  desired 
environmental  results.  Although  other 
cutoff  levels  were  suggested  by 
commenters,  EPA  believes  that  the 
cutoff  levels  described  above  strike  the 
appropriate  balance  so  that  reasonable 
controls  may  be  applied  by  States  to  a    . 
sufficient  but  manageable  number  of 
sources  to  efficiently  achieve  the  needed 
emission  reductions. 

Most  small  sources  emit  less  than  100 
tons  of  NOx  per  year.  Although  their 
total  emissions  are  low,  small  sources 
account  for  about  90  p>ercent  of  the  total 
number  of  point  sources.  Thus,  not 
assuming  controls  on  these  sources  at 
the  present  time  would  greatly  limit 
administrative  complexity  and  reporting 
costs.  This  common-sense  approach 
results  in  reducing  the  non-EGU 
population  potentially  affected  by  the 
ozone  transport  rule  from  more  than 
13,000  sources  estimated  in  the  NPR 
and  SNPR  to  under  1,200. 

Although  a  few  comments  suggested 
using  tons  per  day,  not  capacity  (MWe 
or  mmBtu/hr),  for  setting  cutoff  levels. 
EPA  chose  primarily  to  use  capacity 
indicators.  This  approach  is  consistent 
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with  the  firamework  of  the  emissions 
trading  program.  In  addition,  EPA  is 
concerned  that  units  could  have  low 
average  emissions  during  the  ozone 
season  but  relatively  high  emissions  on 
some  high  ozone  days.  Accordingly, 
EPA  is  relying  on  a  capacity  approach 
first  and  a  tons  per  day  approach  second 
(where  capacity  data  is  not  available  or 
appropriate)  to  deflne  units  for  which 
reductions  are  assumed  in  EPA's  budget 
calculations. 

As  noted  in  the  proposal  notices, 
horsepower  data  was  generally  absent 
from  the  available  emissions  inventory 
data.  Thus,  the  OTAG  recommendation 
could  not  be  used.  Because  quality 
assured  data  are  still  lacking,  EPA  used 
alternative  approaches  to  determine  size 
categories  as  described  above.  For  the 
purposes  of  calculating  the  State 
budgets,  the  following  approach  is  used 
to  determine  whether  controls  should  be 
assumed  on  a  particular  source  for  the 
purposes  of  calculating  the  budget: 

1.  Use  heat  input  capacity  data  for  each 
source  if  the  data  are  in  the  updated 
inventory. 

2.  If  heat  input  capacity  data  are  not 
available,  use  the  default  identification  of 
small  and  large  sources  developed  by  EPA/ 
Pechan  for  OTAG  and  also  used  to  develop 
the  NPR  and  SNPR  budgets  for  source 
categories  with  heat  input  capacity  fields 
("default  data"), 

3.  Emission  reductions  would  be  assumed 
if  specific  source  heat  Input  capacity  data  or 
debult  data  indicate  that  a  source  is  greater 
than  250  mmBtu/hr  in  the  updated 
inventory. 

4.  If  specific  or  default  heat  input  capacity 
data  are  not  available  in  the  updated 
inventory  (or  not  appropriate  for  a  particular 
source  category),  emission  reductions  would 
be  assumed  if  the  unit's  average  summer  day 
emissions  are  greater  than  one  ton  per  day 
t>asad  on  the  updated  inventory. 

5.  All  others  are  "small"  and  no  emission 
reductions  are  assiuned. 

c.  Exemptions  for  Other  Non-EGU 
Point  Sources. 

Comments:  Several  comments 
described  source  categories  that  might 
be  excluded  from  being  assigned 
assumed  emissions  deoeases  for 
purposes  of  calculation  of  the  NOx 
buckets.  In  the  NPR.  EPA  assumed  a  70 
percent  reduction  from  large  sources 
and  RACT  on  medium-sized  sources. 
Some  commented  that  it  is  not  possible 
to  control  lime  kilns  and  recovery 
furnaces  or  that  potential  NOx 
emissions  reductions  are  very  small. 
One  comment  noted  that  recovery  units 
typically  emit  at  a  rate  of  0.15  Ib/mmBtu 
or  less  and  lime  kilns  at  0.20  Ib/mmBtu 
or  less  and  suggested  establishing  an 
emissions  rate  floor  so  that  sources 
emitting  less  than  0.15  Ib/mmBtu  (or 
some  other  floor)  would  not  need  to 


further  control.  Other  commenters 
suggested  exempting  cyclone  boilers 
less  than  155  MWe  and  all  aircraft 
engine  test  facilities. 

Response:  The  EPA  agrees  that  for 
purposes  of  today's  rulemaking  the  State 
budgets  should  not  reflect  assumed 
reductions  in  emissions  from  lime  kilns, 
recovery  units  and  aircraft  engine  test 
facilities.  The  amount  of  emissions  from 
these  source  categories  is  very  small 
relative  to  other  point  source  categories 
considered  in  this  rulemaking.  Further, 
there  is  no  experience  in  applying  NOx 
control  technologies  full  scale  to  aircraft 
engine  test  cells  in  the  U.S.  (EPA-453/ 
R-94-068,  October  1994). 

The  EPA  acknowledges  that  NOx 
controls  may  be  available  at  costs  less 
than  $2,000  per  ton  for  lime  kilns, 
recovery  units  and  aircraft  engine  test 
cells.  However,  these  source  categories 
include  a  relatively  small  number  of 
sources  with  a  small  amount  of 
emissions.  The  EPA  is  concerned  that    . 
assimiing  controls  on  these  sources  for 
purposes  of  State  budgets  would 
encourage  States  to  attempt  to  regulate 
these  sources.  The  EPA  believes  State 
regtilation  could  be  inefficient  because 
of  the  relatively  high  administrative 
costs  of  developing  regulations  for  these 
few  source  categories  (particularly  for 
aircraft  engine  test  cells  because  no 
regulations  have  been  developed  for  this 
source  category). 

Similarly,  EPA  determined  for  each  of 
the  following  non-ECU  point  source 
categories  that  the  amount  of  emissions 
are  small  relative  to  the  total  non-EGU 
point  soiuce  emissions  and,  thus.  State 
regulation  could  be  inenicient  because 
of  the  relatively  high  administrative 
costs  of  developing  regulations  for  these 
few  source  categories:  ammonia, 
ceramic  clay,  fiberglass,  fluid  catalytic 
cracking,  iron  &  steel,  medical  lyaste 
incinerators,  nitric  acid,  plastics,  sand/ 
gravel,  secondary  aluminum,  space 
heaters,  and  miscellaneous  fuel  use 
operations.  Further,  for  many  of  these 
categories  the  number  of  sources  is 
small  and/or  control  technology 
information  is  limited  (e.g.,  where  an 
Alternative  Control  Techniques 
dociunent  does  not  exist  for  that 
category).  The  EPA  believes  that  it 
would  be  an  inefficient  approach  to 
suggest  that  States  consider  adopting 
emissions  reduction  regulations  for  each 
of  these  categories.  Therefore,  EPA  did 
not  calculate  emissions  reductions  from 
these  source  categories  for  piuposes  of 
calculating  the  budget. 

At  this  stage  in  the  process  to  reduce 
regional  transport,  EPA  ccmsiders  it 
most  efficient  to  focus  State  and 
administrative  resources  on  the  source 
categories  with  greater  amounts  of 


emissions.  While  States  may  choose  to 
control  any  mix  of  sources  in  response 
to  the  SIP  call,  EPA  is  not,  in  today's 
rulemaking,  assuming  reductions  from 
these  source  categories  as  part  of  the 
budget  reduction  calculation  and  does 
not  believe  it  is  necessary  for  States  to 
do  so. 

It  should  be  noted  that  EPA  is 
generally  treating  the  non-EGU  boilers/ 
turbines  in  the  same  manner  as  the 
EGUs  to  enable  States  that  opt  into  a 
trading  program  to  develop  a  simple  and 
efl^ective  trading  program.  Thus,  the  size 
cutoffs  discussed  earlier  in  this  section 
are  identical.  Further,  the  regulatory 
definition  of  a  unit  has  been  revised  to 
make  it  clear  that  only  fossil-fuel  fired 
boilers  and  turbines  are  affected;  this  is 
discussed  in  detail  in  the  trading 
program  section  later  in  today's  notice. 
In  addition,  it  should  be  noted  that  EPA 
is  not  excluding  reductions  from 
cyclone  boilers,  whether  ECU  or  non- 
EGU,  between  25-155  MWe  bom  the 
calculation  of  the  State  budgets  in  this 
rulemaking.  Such  sources  can  be  large 
emitters  of  NOx  and  EPA  expects  the 
control  costs  will  be  less  than  $2000/ton 
on  average  through  participation  in  the 
emissions  trading  program. 

d.  Sources  Without  Adequate  Control 
Information. 

Comments:  As  described  in  the  SNPR, 
there  are  many  sources  in  the  emissions 
inventory  which  lack  information  EPA 
would  need  to  determine  potentially 
applicable  control  techniques.  The 
SNPR  proposed  to  leave  these  sources  in 
the  budget  without  assigning  any 
emissions  reductions.  The  Q'A  received 
comments  that  generally  supported  the 
SNPR  approach  not  to  assign  emissions 
reductions  to  the  diverse  group  of 
sources  where  the  Agency  lacked 
sufficient  information  to  identify 
potential  control  techniques  (63  FR 
25909). 

Response:  This  group  of  soiuces  is 
diverse  and  does  not  fit  within  the 
categories  set  out  by  EPA.  but  total 
emissions  are  low  for  this  group.  The 
EPA  believes  that  the  effort  needed  to 
collect  adequate  information  concerning 
controls  for  those  sources  (about  6.000 
small  and  260  mediimi  or  large)  would 
be  time  consimiing,  the  quality  of  the 
information  may  be  uncertain,  and  it 
would  potentially  affect  only  a  small 
amount  of  NOx  emissions.  Therefore, 
for  purposes  of  today's  action,  EPA 
continues  not  to  assume  decreases  in 
emissions  for  these  soiuces  for  purposes 
of  calculation  of  the  State  budgets,  but 
to  keep  them  in  the  budgets  at  baseline 
levels.  In  the  futiue.  as  more 
information  becomes  available,  and  if 
additional  NOx  control  is  needed  to 
further  reduce  ozone  transport,  further 
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consideration  of  these  sources  may  be 
necessary.  Of  course.  States  with 
adequate  information  may  choose  to 
control  these  sources  to  meet  their 
budgets. 

e.  Case-By-Case  Analysis  of  Control 
■  Measures. 

Comments:  Some  commenters 
suggested  that  EPA  simply  assume 
reasonably  available  control  technology 
(RACT)  for  mediimi  and,  in  some 
comments,  large  sources  in  all  upwind 
States  on  a  case-by-case  basis  and  assure 
that  marginally  stringent  source-specific 
reduction  levels  are  rejected.  Many 
commenters  stated  that  RACT  defauh 
levels  used  by  EPA  were  not  sufficiently 
accurate  and  that  case-by-case  analysis 
was  needed  because  every  industrial 
source  is  different.  Other  comments 
generally  stated  that  control  level 
decisions  should  only  be  made  on  a 
case-by-case  basis  because  each  affected 
unit  may  have  unique  features  that  alter 
its  cost-effectiveness. 

Response:  In  the  final  budget 
calculation  procedure  EPA  does  not 
calculate  RACT  requirements  for 
mediiun-sized  sources.  The  assumption 
of  RACT  or  other  controls  on  industrial 
boilers  and  turbines  between  100-250 
mmBtu/hr  would  have  been 
inconsistent  with  EPA's  approach  for 
utility  boilers  and  turbines,  which 
exempts  units  less  than  or  equal  to  250 
mmBtu/hr.  To  be  consistent  with  the 
way  EPA  treats  EGUs  and  because  data 
is  often  lacking  for  the  smaller  size 
sources,  EPA  redefined  "affected"  non- 
EGU  imits  to  primarily  include  those 
greater  than  250  mmBtu.  In  cases  where 
neat  input  data  are  not  available, 
affected  non-EGU  units  are  those  greater 
than  1  ton  per  day;  this  level  is  also 
consistent  with  the  EGU  cutoff  because 
it  is  approximately  equivalent  to  the  250 
mmBtu  level.  Consistency  with  the  EGU 
approach  is  important  because  it 
provides  eauity,  especially  among  the 
smaller  boilers  and  tiubines  and 
simplifies  the  model  trading  program. 
Therefore,  the  final  rule  does  not 
calculate  budget  reductions  for  the 
mediiun  size  non-EGUs. 

For  the  above  reasons  and  as 
described  below,  EPA  has  examined  the 
non-EGU  sources  on  a  category-by- 
category  basis  and  determined 
appropriate  control  level  assumptions 
for  the  laige  units.  There  are  several 
reasons  why  EPA  did  not  choose  to 
calculate  the  budget  by  examining 
sources  on  a  case-by-case  basis.  First, 
such  an  approach  would  be  inefficient 
since  all  large  sources  would  need  to  be 
examined,  rather  than  some  source 
categories  being  eliminated  due  to 
category  specific  cost-effectiveness 
limitations  or  amount  of  emissions. 


Second,  it  would  be  very  difficult  for 
the  States  to  complete  a  case-by-case 
analysis  of  their  large  sources,  develop 
rules,  and  respond  to  the  SIP  call  within 
the  12  month  time  fi^me  (or  the 
statutory  maximum  18  months).  States 
needed  much  more  time  to  respond  to 
a  similar  requirement,  the  1990  CAA 
NOx  RACT  program.  The  CAA  allowed 
a  2-year  period  before  the  NOx  RACT 
rules  were  due  trom  the  States; 
however,  few  States  met  this  time  frame 
and  several  adopted  generic  RACT  rules 
which,  in  practice,  resulted  in  much 
longer  time  frames  before  the  case-by- 
case  RACT  analyses  were  completed 
and  State  rules  adopted.  Third,  the 
option  of  participating  in  a  trading 
program  should  mitigate  cost  impacts 
on  some  sources  that  may  have  unique 
configurations  or  other  constraints. 
Fourth.  EPA  has  often  issued  standards 
on  a  category-wide  basis  (e.g..  New 
Source  Performance  Standards)  which 
have  proved  workable  even  though 
some  individual  imits  have  higher  costs 
than  the  average-  Fifth,  the  results  of 
such  case-by-case  analyses  may  not  be 
perceived  to  be  as  equitable  as  the 
categorical  approach  because  the  control 
levels  resulting  fitjm  the  case-by-case 
approach  are  likely  to  vary  from  source- 
to-soiuce  and  State-to-State.  Finally,  the 
category-by-category  approach  selected 
by  EPA  is  preferred  because  it  will 
achieve  air  quality  benefits  sooner  than 
the  case-by-case  approach. 

/.  Cost-Effectiveness. 

Comments:  The  EPA  received 
numerous  comments  on  cost- 
effectiveness.  Those  conunents  related 
to  uniform  control  levels  or  cost  per  air 
quality  improvement  are  addressed 
elsewhere  in  this  notice.  Some 
comments  supported  EPA's  proposed 
$2,000  per  ton  approach.  Some 
commented  that  EPA  should  use 
incremental  costs,  which  are  the  costs 
and  reductions  associated  with 
obtaining  further  control  from  a  unit 
that  already  has  some  level  of  controls 
installed.  Several  commenters  suggested 
using  marginal  costs,  defined  as  the  cost 
of  the  last  ton  of  NOx  removed  by  a 
control  strategy.  Many  stated  that  the 
costs  for  non-EGUs  should  be  no  greater 
than  fm  utilities  on  a  $/ton  basis.  One 
commenter  noted  that  non-EGU  costs 
will  be  considerably  lower  than  EPA 
estimates.  One  onnment  suggested  that 
EPA  assume  no  furthw  controls  if  the 
source  has  BACT.  LAER.  MACT  or 
RACT  already  in  place.  One  comment 
supported  a  command-and-control 
approach  instead  of  the  least  cost  for  the 
non-EGUs.  and  asserted  that  controlling 
13,000  sources  through  this  rulemaking 
may  not  be  feasible.  Several  commenters 
suggested  that  CEMS  costs  for  non- 


utilities  should  be  included  in  the  cost- 
effectiveness  determinations  and  that 
alternative  monitoring  methodologies 
should  be  considered. 

Response:  The  EPA  believes  that  the 
approach  of  average  cost-effectiveness 
described  in  the  proposal  notices  is 
appropriate  for  this  rulemaking.  In 
establishing  the  upper  limit  of  the  cost- 
per-ton  range  that  EPA  considers  highly 
cost-effective  for  this  rulemaking.  EPA 
relied  on  average  cost-effectiveness 
values  estimated  for  recently  proposed 
or  promulgated  rulemakings.  The 
marginal  cost-effectiveness  for  the  level 
of  control  decided  upon  in  the  other 
programs  and  rulemakings  was  not 
always  estimated  or  readily  available. 
The  EPA's  latest  assessment  of  cost- 
effectiveness  does  account  for  the  level 
of  existing  or  planned  control  in  the 
baseline  case.  Therefore,  when  EPA 
refers  to  average  cost-effectiveness  it  is 
the  average  incremental  cost  between 
the  base  and  the  more  stringent  level  of 
control. 

For  the  non-EGU  point  sources,  in  the 
NPR  and  SNPR  EPA  had  aggregated  the 
non-EGUs  as  one  group,  which  meant 
that  a  few  source  categtHies  with 
relatively  low  costs  and  high  percentage 
emissions  decreases  dominated  overall 
average  cost-effectiveness.  For  today's 
final  action,  EPA  revised  its  approach 
and  analyzed  individual  source 
categories  to  determine  if  control 
tedmiques  are  available  at  average  costs 
less  than  $2,000  per  ton.  Further,  EPA 
included  in  this  cost-effectiveness 
approach  the  costs  related  to  CEMS, 
because  this  is  a  new  and  potentially 
high  cost  to  some  of  the  non-EGU  source 
categories.  As  described  in  the  RIA  that 
supports  this  final  rulemaking.  EPA's 
analysis  determined  that  the  following 
non-EGU  source  eatery  groupings 
could  achieve  substantial  emissions 
decreases  at  avnage  costs  less  than 
$2,000  per  ton:  industrial  boilers  and 
turbines,  stationary  internal  combustion 
engines,  and  cement  manufacturing.  As 
further  described  in  the  RIA.  controls 
for  sources  grouped  in  the  following 
categories  exceed  $2,000  per  ton:  glass 
manufacturing,  process  heaters,  and 
commercial  and  indtistrial  incinerators. 

The  EPA  believes  that,  over  time, 
costit  for  non-EGU  point  sources  will  be 
lower  than  current  EPA  estimates; 
however,  the  changes  cannot  be 
quantified  at  this  time.  As  discussed 
below,  EPA  agrees  that  one  source 
category  that  has  a  NOx  tfandard  set 
through  the  MACT  process  should  not 
be  assiuned  to  implonent  further 
controls. 

g.  Industrial  Boiler  Control  Costs. 

Comments:  Several  comments  were 
submitted  indicating  that  industrial 
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boiler  costs  are  gsnerally  higher  than 
utility  boiler  costs.  The  comnmnts  cited 
CM:ton  of  loed  vsiiability.  ■mailer  size/ 
economies  of  scale,  firing  of  multiple 
fuels,  snd  the  sbility  to  finance  new 
controls  snd  pass  on  costs.  Some 
cammsnts  stated  thet  most  industrial 
boilers  sre  one-seventh  the  siae  of 
utilities  and.  thus.  EPA  should 
reoosniae  that  the  costs  of  controls 
would  gsnerslly  be  higher  due  to 
economies  of  scale. 

Response:  The  EPA  agrees  that 
indurtrial  boiler  sources  are  ganecally 
smaller  than  utilitv  boilsr  sources; 
however,  some  individual  industrial 
souroBS  srs  laigsr  than  some  utility 
souross.  The  EPA  sgrses  that  costs,  on 
sverage.  to  the  industrial  sector  ere 
expected  to  be  somewhst  grsatsr  than 
that  saqtected  by  the  utilities  due.  in 
part,  to  econcaniee  of  scale  and  the  need 
lor  CE^fS  (which  are  alrsachr  in  place  st 
utilities).  Piimerily  due  to  the  coeU 
releted  to  continuous  emissions 
mawHnging  syftsms.  EPA's  rssnalysis  of 
oosl-^lKtivaosss  for  industrial  boilsn 
rssuhed  in  s  control  level  of  60  psnsnt. 
which  is  lees  stringent  on  averags  than 
that  far  utilities. 

h.  Cmnent  ktanufactutim. 

Coounents:  hi  this  NPR.  EPA  propoeed 
a  70  psrasnt  control  sseumptkai  on 
luge  eoufoee  and  RACf  on  medium 
souroee,  including  cement  plents.  Some 
««n«nlll^^^^^n  MiggBSted  thet  cement 
menuiKturinginould  be  excluded 
becsuse  in  the  SIP  Cell  sree.  there  ere 
only  e  few  osmsnt  plsnts  and  they  have 
low  emiasions.  Sewal  commenters 
noted  that  many  cement  plants  had 
alraadv  implemented  NChi  RACT 
controJs.  Same  comments  disMreed 
with  the  ooets  end  controls  contained  in 
EPA's  Ahsraative  Control  Terhnitpies 
doCTimsnt  (EPA-453/R-04-004.  Kisrch 
1904)  snd  added  thet  EPA  should  not 
assiimn  the  seme  controls  for  difhrsnt 
typee  of  cement  plents.  Several 
oommsntsrs  stated  that  70  percent 
control  is  not  isesible  snd  SCK  cosU 
would  be  grsatsr  then  $4,500  per  ton. 
but  that  20-30  paroent  control  is 
possible.  One  onmmenter  stated  that  the 
SIP  cell  would  provide  s  ma{or 
competitive  edvantage  to  plants  outside 
the  rsgion.  snd  diet  multi>plant 
mmpentes  may  shut  down  fsdlities 
inside  the  SIP  call  rsgion  snd  increase 
output  at  plsnts  outside. 

Hmponm:  Over  SO  cement 
manukcturing  units  together  emit  more 
than  twenty  percent  of  smissions  from 
large  point  sourcss  not  in  the  trading 
proffam  (about  4OJ0O0  tons  per  season). 
The  EPA  believee  thet  the  emissions 
from  this  one  industry  sre  sufficiently 
hl^  thet  it  is  sppropriete  to  exsmine 
die  availability  ol  oost-efisctive  controls. 


The  coet  snd  control  estimates  in  the 
Ahemative  Control  Techniques  (ACT) 
document  were  peer  reviewed  end.  ss 
■uch,  sre  considered  by  EPA  ss  the  best 
daU  avsilable.  Consistent  vrith  the  ACT 
document  for  this  industry,  EPA 
gsnerelly  sgrees  with  the  commenters 
thet  e  70  percent  control  level  would 
exceed  the  $2,000  per  ton  level  used  as 
EPA's  cost-effectiveness  framework. 
But.  with  the  evidence  cited  in  the 
cement  ACT  document  and  in  some 
comments,  EPA  believes  that  a  30 
percent  reduction  from  uncontrolled 
levels  would  be  within  the  coet- 
efbctiveness  range  far  reducing 
emissions  at  all  typee  of  cement 
manufacturing  facilities.  Therefare,  the 
budget  calculations  assume  a  30  percent 
control  level  for  this  source  cetegny. 
The  EPA  doee  not  entidpete  that,  if 
Statee  were  to  choose  to  epply  e  30 
percent  control  level  to  cement  plants, 
this  would  be  s  mB)ar  competitive 
disedventage  far  plants  looted  in  the 
SIP  call  area  beceuse  many  cement 
plants  in  the  rsgion  have  alreedy 
suoosesfuUy  implemented  such  controls 
in  Stete  RACT  progrsms. 

i.  Stotfonaiy  Interna/  Combustion 
Btudnet. 

Coounents;  One  comment  suggested 
EPA  set  RACT  levels  st  25  percent  for 
this  category. 

Jiesponae:  As  noted  sbove,  EPA  is  not 
using  e  RACT  qyfmiech  in  the  finel 
nilsmeking.  but  hes  examined  eech  non- 
BGU  point  eource  category  seperately  to 
determine  the  "«■*<""""  evailable 
emiesians  reductioDS  from  controls  that 
would  cost  less  than  $2,000  per  ton  on 
average.  As  described  in  the  RIA.  this 
process  of  looking  st  source  cetegories 
individually  resulted  in  EPA  rhangtng 
the  control  level  sssumption  for  this 
cetegory  from  70  percent  in  the  NPR  to 
90  percent  control  in  today's  final  rule. 
As  described  elsew^iere  in  this  notice. 
EPA  slso  dianged  the  control  level 
assumptions  for  other  source  categories 
throu^  this  more  detailed  approedi. 

For  this  source  category.  EPA 
determined  besed  on  the  relevant  ACT 
document,  that  post-combustion 
controls  sre  evailable  that  would 
achieve  e  90  percent  reduction  frxnn 
uncontrolled  levels  st  costs  well  below 
$2,000  per  ton.  (EPA-453/R-03-032. 
1093.)  Therefore,  the  budget 
calculatians  include  a  90  percent 
decreese  for  this  source  cetegory  from 
uncontrolled  levels. 

For  sperk  ignited  rich-bum  ""g*"**. 
non-selective  cetalytic  reduction  (NSCR) 
providee  the  gteetest  NO.  reduction  of 
sll  technologiee  considered  in  the  ACT 
document  end  is  cepeble  of  providing  e 
90  to  98  percent  reductian  in  NOx 
emissions.  The  control  technique  for 


spark  ignited  lean  bum.  diesel,  and  dual 
fuel  engines  is  selective  catalytic 
reduction  (SCR).  The  SCR  provides  the 
greetest  NOx  reduction  of  all 
technologies  considered  in  the  ACT 
document  for  these  engines  and  is 
cepeble  of  providing  a  90  percent 
reductian  in  NOx  emissions. 

/.  Industrial  Boilus  and  Turbines. 

Coounents:  Severel  commenters 
indiceted  that  boilers  using  SNCR  may 
achieve  40-60  percent  reduction,  but 
not  70  percent  Other  comments 
supported  the  70  percent  control  level 
propoeed. 

nesponse:  The  EPA  examined  the 
cetegory  of  industrial  boilers  and 
turbines  to  determine  the  largest 
emissions  reductions  that  wrould  result 
from  controls  costing  less  thsn  $2,000 
per  ton  on  everage,  including  coets 
releted  to  CEM  systems.  As  described  in 
the  RIA.  for  this  source  cetegory,  EPA 
determined  that  controls,  inchiding  SCR 
snd  SNCR.  are  evaiU)le  thet  wrould 
achieve  a  60  percent  reduction  fivun 
uncontrolled  levels  st  costs  less  than 
$2,000  per  ton  on  everagS.  For  thoee 
sourcss  that  perticipete  in  the  trading 
(Hngrsm.  EPA  believee  that  the  costs 
would  be  further  reduced.  Therefore, 
the  budget  calculations  include  e  60 
percent  reduction  for  this  source 
category  from  uncontrolled  leveb. 

k.  Municipal  Waste  Combustot* 
(hiWCs). 

Coounents:  Several  comments 
suggeeted  that  State  budgets  should  not 
reflect  wmi—inna  deoeeees  for  MWCs 
besrond  thoee  elreedy  required  by  the 
MACTrulee. 

Response:  The  NPR  did  not  assume 
reductions  for  MWCs  in  the  celculetion 
of  the  budgets.  However,  since  MACT 
reductions  are  required,  and  will  be 
echieved  well  before  2007,  those 
reductions  should  be  eccounted  for  in 
the  2007  besriine  emissions  inventory. 
The  EPA  egrees  that  additional 
emissions  decreeses  beyond  MACT 
levels  sre  not  warranted  for  this  source 
category  at  this  time  because  they  would 
exoMd  the  $2,000  per  ton  frameworic  for 
hi^y  coct-efliBCtive  controls.  Therefore, 
EPA  has  incorporated  the  NOx 
mniM<nn«  docreeses  due  to  the  MACT 
requirements  into  the  2007  beseline 
levels  and  not  assume  sny  further 
reductions. 

D.  Higftway  Mobile  Sources 

Background:  For  the  NPR  end  SNPR. 
hi^wsy  vdiide  wini«»in««  were 
projected  to  2007  from  e  bese  yeer  of 
1990.  The  NPR  need  the  1990  OTAG 
inventory  es  its  beseline.  The  1990 
OTAG  inventory  was  based  on  actual 
1990  vehide-milee-traveled  (VMT) 
levels  for  eedi  State,  besed  on  State 
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submittals  to  OTAG  where  available,  or 
on  historical  VMT  data  obtained  from 
the  Highway  Perfoimance  Monitoring 
System  (HPMS)  if  State  data  vtrere  not 
available.  The  EPA  proposed  to  switch 
to  historical  1995  VMT  levels  from  the 
HPMS;  States  were  encouraged  to 
submit  their  own  1995  VMT  estimates 
where  those  estimates  differed  from 
HPMS. 

In  today's  notice,  EPA  has 
implemented  the  changes  it  proposed  in 
the  NPR  in  calculating  baseline  and 
projected  future  NOx  emissions  from 
highway  vehicles.  A 1995  baseline  is 
used  for  today's  notice  in  place  of  the 
1990  baseline  used  in  the  NPR  The 
HPMS  data  were  used  to  estimate  States' 
1995  VMT  by  vehicle  category,  except 
in  those  cases  where  EPA  accepted 
revisions  per  the  comments.  These  VMT 
estimates  reflect  the  growth  in  overall 
VMT  from  1990  to  1995,  as  well  as  the 
increase  in  light  truck  and  sport-utility 
vehicle  use  relative  to  light-duty  vehicte 
use.  The  1995  NOx  emissions 
inventories  also  reflect  the  type  and 
extent  of  inspection  and  maintenance 
programs  in  effect  as  of  that  year  and  the 
extent  of  the  Federal  reformulated 
gasoline  program.  The  EPA  is 
continuing  to  use  the  growth  factors 
developed  by  OTAG  for  the  purpose  of 
projecting  VMT  growth  between  1995 
and  2007.  These  growth  factors  were 
revised  with  appropriately  explained 
and  dociunented  growth  estimates 
submitted  during  the  comment  period 
for  the  NPR. 

The  2007  highway  vehicle  budget 
components  presented  in  today's  notice 
are  based  on  EPA's  MOBlLESa  emission 
inventory  model  with  corrected  default 
inputs,  which  represents  the  most 
current  EPA  modeling  guidance  to 
States  when  developing  their  SIPs.'o 

1.  Base  Inventory 

Comment:  The  EPA  received  a 
number  of  comments  on  baseline 
highway  vehicle  emission  inventories. 
Most  of  these  commenters  proposed 


•oBoth  MOBILESa  and  MOBILESb  ara  official 
EPA  models.  States  can  use  either  model  in  their 
SIPs.  provided  they  us«  the  corrected  debult  inputs 
with  MOBILESa.  For  the  control  program* 
evaluated  in  today's  action,  MOBILESa  with 
corrected  default  inputs  gives  the  same  emission 
estimates  as  MOBILESb.  Because  both  models  ara 
considered  valid  by  EPA  and  give  the  same 
eniission  estimate*,  the  EPA  has  determined  that 
the  choice  of  which  model  to  use  in  calculating 
highway  vehicle  emission  budget  components  is  a 
matter  of  convenience.  The  EPA  has  chosen  to 
retain  the  use  of  MCffilLESa  for  today's  action  in 
order  to  maintain  consistency  with  the  OTAG 
process,  in  which  MOBILESa  «nth  corrected  default 
inputs  was  used  to  construct  its  highway  vehicle 
emission  inventories  and  to  calculate  the 
effectiveness  of  highway  vehicle  emission  control 
options. 


changes  to  baseline  VMT  estimates  or  to 
control  factors  related  to  highway, 
vehicle  emissions. 

Response:  In  the  NPR  and  SNPR,  EPA 
asked  commenters  to  provide 
sufficiently  detailed  infomiation  to 
permit  revision  to  coimty-level  emission 
inventories,  in  order  to  allow  airshed 
modeling  to  be  performed  using  the 
revised  inventories.  A  niunber  of 
proposed  VMT  revisions  submitted  by 
commenters  were  not  sufBdently 
detailed  to  permit  county-level 
inventcHy  revisions  and  therefore  these 
revisions  were  rejected.  Other 
commenters  provided  sufficiently 
detailed  data,  which  were  incorporated 
into  the  beee  year  VMT  inventory,  with 
two  exceptions.  Two  States  submitted 

1995  VMT  estimates  that  were 
inconsistent  with  EPA  and  U.S. 
Department  of  Transportation 
information  on  the  relative  contribution 
of  light-duty  trucks  to  total  VMT.  The 
EPA  chose  to  use  the  HPMS  default  data 
for  these  two  States. 

Comment:  One  commenter  asked  the 
EPA  to  use  VMT  from  the  1996  Periodic 
Emissions  Inventory  (PEI)  or  1996 
National  Emissions  Trends  (NET),  rather 
than  1995  Highway  Performance 
Modeling  System  (HPMS)  data  when 
calculating  baseline  inventories.  Several 
other  commenters  supported  EPA's  use 
of  1995  HPMS  data  to  calculate  baseline 
VMT  inventories. 

Response:  Guidance  on  how  to 
construct  the  1996  PEI  was  not  released 
imtil  July  1998  and  State  PEI  submittals 
are  not  expected  until  1999.  The  EPA 
has  determined  for  this  reason  that  the 

1996  PEI  is  not  suitable  for  calculating 
the  baseline  VMT  inventory.  The  EPA 
considered  using  1996  NET  VMT  data 
in  its  base  inventories,  but  those  data 
were  based  on  estimated  1995  HPMS 
inputs.  The  EPA  has  chosen  to  use  the 
actual  1995  HPMS  data  rather  than 
estimates  in  order  to  reduce  the 
uncertainties  associated  with  estimating 
baseline  and  2007  emission  inventories. 

Comment:  Chie  commenter  suggested 
using  a  multi-year  VMT  activity  average 
to  establish  the  highway  emission 
baselines  to  smooth  out  abnormal 
patterns,  instead  of  relying  solely  on 
1995  activity. 

Response:  The  EPA  proposed  using 
1995  VMT  in  order  to  shorten  the  time 
period  over  which  VMT  growth  would 
have  to  be  projected.  The  EPA  is  not 
aware  of  any  evidence  that  suggests  that 
1995  was  an  abnormal  year  in  tenns  of 
VMT  activity.  Furthermore,  States  did 
not  submit  multi-year  VMT  averages  in 
response  to  the  EPA's  invitation  to 
submit  their  own  VMT  data.  If  the  EPA 
were  to  construct  multi-year  averages,  it 
is  not  clear  what  time  frame  would  be 


appropriate.  The  EPA  beUeves  that  the 
uncertainty  related  to  havii^  to  project 
VMT  growth  estimates  over  a  longer 
time  period  is  at  least  as  great  as  the 
imcertainty  related  to  the 
representativeness  of  1995  VMT.  For 
these  reasons,  EPA  has  chosen  to  use 
1995  VMT  for  base  year  and  projection 
year  inventories. 

Comment:  A  number  of  commenters 
raised  various  issues  about  the  use  of 
the  MOBILES  emissicm  factor  model  for 
this  analysis.  Most  of  these  comments 
focused  on  specific  assumptions  or 
estimates  incorporated  in  MOBILES 
which  may  need  to  be  modified  or 
updated  to  account  for  new  information. 

Response:  The  EPA  is  currently 
developing  an  updated  emission  factor 
model  called  MOBILE6.  When  final,  this 
model  will  supersede  the  MOBILES 
model  used  by  the  EPA  to  develop 
baseline  and  2007  emission  inventories 
and  States'  highway  vehicfe  budget 
components.  The  concerns  raised  by 
commenters  are  being  evaluated  as  part 
of  the  MOBILE6  development  process. 
At  the  present  time,  however,  MOBILES 
remains  EPA's  official  emission  factor 
model.  The  EPA  currently  is  not  able  to 
determine  whether  the  highway  vehicle 
emission  modeling  concerns  raised  by 
commenters  are  valid  or  whether  the 
changes  they  suggest  would  raise  or 
lower  emission  estimates;  EPA  is  also 
not  able  to  quantify  the  effects  of 
commenters'  concerns  using  its  currmt 
emission  models.  Some  of  the  changes 
EPA  ex{>ects  to  make  in  its  next  official 
emission  factor  model,  such  as  the 
efiiects  of  aggressive  driving  and  air 
conditioner  use,  are  likely  to  raise 
emission  estimates;  others,  such  as  less- 
rapid  deterioration  of  emissions 
performance  than  previously  forecast, 
are  likely  to  lower  emission  estimates. 
Because  the  overall  effect  of  these  and 
other  changes  cannot  yet  be  determined, 
the  EPA  has  chosen  to  continue  using 
its  current  official  emission  model  in 
today's  action. 

As  discussed  in  Section  in.F.5,  the 
budgets  presented  in  today's  action 
serve  as  a  tool  for  projecting  in  advance 
whether  States  have  adopted  measiues 
that  would  produce  the  required 
amount  of  emissions  reductions,  as 
indicated  by  the  initial  demonstration 
submitted  in  September  1999.  The 
budgets  are  also  a  means  for 
determining  from  2003  to  2007  whether 
States  are  fully  implementing  those 
meesures.  Thus,  the  budgets  are  an 
accounting  mechanism  for  ensuring  that 
the  upwind  States  have  adopted  and 
implemented  control  measures  that 
prohibit  the  significant  amounts  of  NOx 
emissions  targeted  by  section 
110(a)(2)(D)(i)m.  Although  EPA's 
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projections  of  emissions  firom  highway 
vehicles  will  change  as  the  Agency 
improves  its  emission  models,  these 
changes  will  not  in  and  of  themselves 
require  changes  in  the  actions  States 
undertake  to  reduce  ozone  transport 
under  today's  action. 

2.  Growth 

Comments:  The  EPA  received 
numerous  conunents  concerning  its 
projection  of  States'  2007  highway 
vehicle  budget  components.  In  addition 
to  the  changes  in  baseline  VMT 
discussed  previously  in  Section  m.D.l 
of  this  notice,  the  EPA  received  from  a 
number  of  States  proposed  revisions  to 
VNfT  growth  estimates  and  the 
effectiveness  of  emission  control 
programs. 

Response:  In  today's  action,  EPA  has 
implemented  the  following  changes  it 
proposed  in  the  NPR  in  calculating 
States'  2007  highway  vehicle  budget 
components.  Ine  EPA  has  used  State 
projections  of  VMT  growth  from  1995 
through  2007  for  States  that  submitted 
appropriately  explained  projections  of 
VMT  growth  from  1995  to  2007.  For 
other  States.  EPA  projected  2007  VMT 
levels  bt>m  the  1995  baseline  VMT 
levels  using  the  OTAG  projected  growth 
rates. 

As  proposed  in  the  NPR.  neither  the 
highway  vehicle  budget  components  nor 
the  overall  NOx  budgets  promulgated  in 
today's  action  alter  the  existing 
conformity  process  or  existing  SIPs' 
motor  vehicle  emissions  budgets  under 
the  conformity  rule.  The  EPA  has 
determined  that  Federal  agencies  or 
Metropolitan  Planning  Organizations 
(MPOs)  operating  in  States  subject  to 
today's  action  do  not  have  to 
demonstrate  conformity  to  the  SIP  Call 
budgets  or  the  highway  vehicle  budget 
component  levels  used  to  calculate  the 
budgets.  However,  areas  will  be 
required  to  conform  to  the  motor  vehicle 
emissions  budgets  contained  in  the 
attainment  SIPs  for  the  new  eight-hour 
standard.  For  their  attainment  SIPs  for 
transitional  ozone  nonattainment  areas. 
States  might  seek  to  rely  on  the 
modeling  performed  for  the  SIPs 
submitted  in  response  to  today's  action. 
To  the  extent  that  this  occxirs.  the  VMT 
projections  and  motor  vehicle  emissions 
inventories  associated  %vith  today's 
action  could  have  a  role  in  the 
conformity  process,  beginning  when 
transitional  areas  are  designated  and 
classified  in  2000. 

3.  Budget  Calculation 

Bpckground:  The  EPA  proposed 
highway  budget  components  based  on 
projected  highway  vehicle  emissions  in 
2007  from  a  Dase  year  of  1990.  assuming 


implementation  of  CAA  measures,  such 
as  inspection  and  maintenance 
programs  and  reformulated  fuels, 
measures  already  implemented 
federally,  and  those  additional  measures 
expected  to  be  implemented  federally 
by  2007.  The  additional  Federal 
measures  included  the  National  Low 
Emission  Vehicle  Standards  and  the 
2004  Heavy-Duty  Engine  Standards.  The 
emission  effects  of  revisions  to  the 
Federal  Emissions  Test  Procedure, 
which  had  also  been  promulgated  in 
final  form,  were  not  reflected  in  the 
projected  2007  emissions  presented  in 
the  proposal  because  neither  the 
emissions  that  this  measure  is  designed 
to  control  nor  the  reductions  in  those 
emissions  expected  from  the  test 
procedure  revisions  had  been 
incorporated  in  the  projected  2007 
emission  estimates  or  in  peer-  and 
stakeholder-reviewed  EPA  emission 
models.  The  proposal  also  did  not 
incorporate  any  benefits  frt>m  Tier  2 
light-duty  vehicle  standards  since  the 
EPA  had  not  yet  proposed  or 

[>romulgated  regulations  concerning  the 
evel  and  implementation  schedule  for 
Tier  2  standards.  Seasonal  emissions 
were  calciilated  by  estimating  emissions 
for  a  specific  weekday,  Saturday  and 
Sunday  during  the  ozone  season  and 
multiplying  by  the  number  of  days  of 
each  type  in  the  ozone  season.  These 
estimates  were  based  on  temperatures 
and  temperature  ranges  recorded  for 
actual  ozone  episodes.  In  the  NPR.  EPA 
proposed  to  change  this  approach  to 
substitute  monthly  average  temperatures 
and  temperature  ranges  for  ozone 
episode-s(>ecific  temperatures  when 
constructing  the  2007  budgets.  The 
highway  vehicle  budget  components 
presented  in  today's  notice  reflects  this 
change. 

Comment:  A  number  of  commenters 
suggested  that  the  EPA  change  its 
assimiptions  regarding  emission  control 
programs  6t>m  those  used  in  the  NPR 
One  commenter  claimed  that  the  NPR 
did  not  include  a  number  of  cost- 
effiactive  highway  and  noru-oad  mobile 
source  NOx  reduction  programs  in  its 
budget  calculations.  Other  commenters 
suggested  that  the  EPA  focus  more  on 
expanding  the  RFC  and  I/M  programs, 
adopting  gasoline  sulfur  controls, 
implementing  a  reformulated  diesel  fiiel 
program,  or  implementing  the  Tier  2 
program.  ContiWy  to  these  positions,  a 
number  of  commenters  agreed  with  the 
EPA's  decision  not  to  assume  any 
expansion  of  the  RFG  or  I/M  programs, 
while  still  other  commenters  argued  that 
the  EPA  should  not  include  the 
emission  effects  of  gasoline  sulfur 
controls  or  reformulated  diesel  fiiel  in 


its  calculation  of  State  NOx  budgets. 
One  commenter  suggested  that  the  EPA 
change  its  NLEV  phase-in  assumptions 
to  match  the  final  NLEV  agreement.  One 
commenter  asked  EPA  to  include  the 
effect  of  the  recent  Revised  Federal  Test 
Procedure  rule,  which  is  aimed  at 
reducing  excess  emissions  from 
aggressive  driving  or  air-conditiorier 
use,  in  its  budget  calculation. 

Response:  Both  the  NPR  and  today's 
action  include  those  mobile  source 
reductions  which  EPA  has  determined 
or  proposed  to  determine  are 
technologically  feasible,  highly  cost- 
effective,  and  appropriate  to  implement 
on  a  national  basis,  and  which  have 
been  promulgated  in  final  form  or  are 
expected  to  be  promulgated  in  final 
form  before  States  are  required  to 
submit  revised  SIPs.  The  highway 
vehicle  budget  components  include  the 
emission. reductions  resulting  from 
implementation  of  the  NLEV  program, 
including  the  phase-in  schedule  agreed 
to  by  the  States,  automobile 
manufacturers,  and  EPA.  The  highway 
budget  components  do  not  include  the 
effect  of  Tier  2  light-duty  vehicle  and 
truck  standards  and  any  associated  fiiel 
standards  since  these  standards  have 
notvet  been  proposed. 

The  extent  of  Uie  RFG  and  I/M 
programs  was  not  assumed  to  change 
beyond  that  assumed  for  the  NPR. 
except  for  those  States  who  were  able  to 
demonstrate  that  the  NPR's  modeling 
assumptions  did  not  conform  to  the 
State's  SIP  and  did  not  reflect  CAA 
requirements.  As  discussed  elsewhere 
in  today's  notice  and  in  the  NPR,  the 
NOx  reductions  alone  fitim  these 
measures  do  not  appear  to  be  highly 
cost  effective  in  all  of  the  areas  mat 
would  be  subject  to  reduced  budgets. 
Because  these  measures  offer  additional 
benefits  beyond  NOx  reductions, 
specific  local  areas  may  determine  that 
these  measures  are  appropriate  and  cost 
effective  given  their  full  range  of 
benefits. 

The  baseline  and  budget  calculations 
include  neither  the  increased  emissions 
6t>m  aggressive  driving  or  air 
conditioner  use,  nor  the  reductions  in 
those  emissions  resulting  from  the 
Revised  Federal  Test  Procedure  rule. 
These  emission  effects  are  not  reflected 
in  EPA's  MOBILESa  model;  they  are 
being  evaluated  for  inclusion  in 
MOBILES.  While  the  EPA  has 
developed  a  modified  version  of  its 
MOBILES  model  to  estimate  these 
effects  for  its  Tier  2  study,  this  modified 
model  has  not  been  used  in  any 
regulatory  actions  and  is  still  subject  to 
revision  as  part  of  EPA's  model 
development  process.  As  discussed 
above  and  in  Section  III.F.5.  below,  any 
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changes  by  EPA  in  its  emission  models 
will  not  in  and  of  themselves  alter  the 
emission  reductions  States  must  achieve 
to  comply  with  the  requirements  of 
today's  action. 

Comment:  One  commenter  suggested 
that  the  EPA  not  split  VMT  using 
weekend  and  weekday  travel  fractions 
when  calculating  monthly  and  seasonal 
total  VMT.  Another  State  commenter 
proposed  an  alternative  method  for 
calculating  monthly  and  seasonal  VMT 
&t>m  average  daily  VMT  which  did  not 
rely  on  the  EPA  weekend/weekday 
travel  fractions,  but  instead  used 
monthly  travel  fractions  specific  to  that 
State.  Other  commenters  supported  the 
%«reekend/weekday  inventory  modeling 
approach  proposed  by  the  EPA. 

Response:  'The  EPA  and  other 
organlzati(nis  have  amassed 
considerable  evidence  that  weekend  and 
weekday  travel  patterns  differ 
significantly.  The  OTAG  Hnal  Report 
requested  day-specific  inventories  for 
developing  (Liy-of-the*week  activity 
levels  used  in  amiasian  inventory 
development  and  episode-specific 
modeling.  Given  this  requirement.  EPA 
has  determined  that  the  approach 
outlined  in  the  NPR  is  appn^ritfe  and 
reasonable.  The  alternative  method 
using  State-specific  monthly  travel 
fractions  as  proposed  by  one  State  is^ 
reasonable  alternative.  However, 
because  EPA  does  not  have  the 
necessary  infonnatioD  to  apply  this 
method  to  all  other  Stetes.  EPA  did  not 
incorporate  this  method  in  its  analysis. 

a.  I/M  Program  CovetagB. 
Comment  One  commenter  urged  the 

EPA  to  expand  I/M  programs  to  cover 
all  urbaniaed  areas  with  populations 
above  500.000  as  lecommended  by 
OTAG.  Other  commenten  also 
requested  that  EPA  expand  the  I/M 
program  or  require  specific  States  to 
adopt  specific  types  of  I/M  programs.  By 
contrast,  other  commenters  supported 
the  I/M  approach  taken  by  the  EPA  in 
the  NPR 

Response:  The  OTAG  recommended 
that  States  consider  expanding  I/M 
programs  to  cover  all  urbanized  areas 
%vith  populations  above  500.000.  The 
EPA  has  considered  this 
recommendation  but  does  not  believe  it 
to  be  appropriate  to  assimie  broader 
I/M  implementation  in  calculating  State 
budgets  for  the  reasons  outlined  in  the 
NPR  (62  FR  60355).  The  State  budgets 
promulgated  in  today's  action  reflect 
fiill  implementation  of  I/M  as  required 
by  the  CAA  and  State  SIPs. 

b.  Emissions  Cap. 

Comment:  One  commenter  suggested 
that  tfie  EPA  consider  capping  mobile 
source  emissions,  arguing  that  the 


proposed  rule  would  place  an  undue 
burden  on  stationary  sources. 

Response:  The  State  NOx  budgets 
promulgated  in  today's  action  include 
the  projected  emission  benefits  of  those 
NOx  controls  that  the  EPA  has 
determined  are  technologically  feasible 
and  highly  cost  effective,  as  well  as 
additional  controls  whose 
implementation  is  not  dependent  on 
this  rule.  While  the  EPA's  analysis 
indicates  that  certain  categories  of 
stationary  sources  offor  the  potential  for 
large,  hi^ly  cost-effiactive  NOx 
emission  reductions,  the  State  NOx 
budgets  also  reflect  the  emission  effects 
of  a  number  of  mobile  source  controls 
(See  Table  IV-2).  The  EPA  believes  that 
it  has  applied  its  criteria  for  determining 
which  OHitrols  to  assume  in  State  NOx 
budgets  equitably  to  both  mobile  and 
stationary  sources.  In  contrast  to  EGUs 
and  large  non-EGUs.  EPA  has  not 
concluded  that  a  mass  cap  (which 
would  efiiactively  require  offsets  fior 
VMT  growth)  is  highly  cost  effective. 
For  these  reasons.  EPA  does  not  believe 
that  today's  action  places  an  undue 
burden  on  any  emission  sector  and  does 
not  believe  that  a  separate  cap  on 
mobile  source  emissions  is  necessaiy. 

c.  Tier  2  Sitandards. 

Comment:  One  commenter  requested 
that  EPA  include  the  effects  of  Tiw  2 
li^t-duty  vehicle  standards  when 
calculating  Stale  budgets  if  die  NLEV 
program  fails.  Another  canunenter 
suggested  that  States  not  be  peonitted  to 
adjust  their  budgets  in  case  the  NLEV 
program  fails. 

Response:  This  issue  is  not  yet  "ripe" 
because  NLEV  is  currently  being 
implemented  and  there  are  no  signs  that 
the  program  will  fail.  The  EPA  will 
consider  whether  to  adjust  State  budgets 
if  automakers  representing  a  significant 
portion  of  new  vehicle  sales  withdraw 
finm  the  NLEV  progrun.  as  discussed  in 
Section  IILF.5. 

d.  Low  Sulfur  Fuel. 

Comment:  One  oommenter  stated  that 
the  EPA  disregarded  OTAG's  call  for 
reducing  sulfiu'  levels  in  foel.  which 
would  have  the  effect  of  reducing  NOx 
emissions. 

Response:  The  EPA's  proposed  rule 
and  other  actions  match  the  OTAG 
recommendations  cm  fuels,  contrary  to 
the  commenter's  suggestion.  The  OTAG 
gasoline  recommendation  stated,  "The 
USEPA  should  adopt  and  implement  by 
rule  an  appropriate  sulfur  standard  to 
further  reduce  emissions  and  assist  the 
vehicle  technology/foel  system  (to] 
achieve  maximum  long  term 
performance."  It  did  not  request  that 
EPA  implement  a  specific  sulfur 
reduction  proposal.  The  EPA  is 
evaluating  the  costs  and  benefits  of 


reducing  gasoline  sulfur  levels  as  part  of 
its  proposed  rulemaking  to  implement 
Tier  2  light-duty  vehicle  and  truck 
standards.  The  EPA  is  also  evaluating    . 
the  relationship  between  diesel  foel 
standards  and  the  emission  standards  as 
part  of  (i)  its  1999  technology  review  for 
its  2004  highway  heavy-duty  diesel 
engine  standards  and  (ii)  its  2001 
tedmology  review  for  the  Tier  3  and 
Tier  2  nonroed  diesel  engine  standards. 
Until  these  evaluations  are  complete. 
EPA  believes  it  is  premature  to  assume 
any  changes  in  foel  properties  when 
calculating  States'  highvvay  vriiide 
budget  oHnponents. 

e.  Conformity. 

Ctunment:  One  oommenter 
recommended  that  NOx  tran^Mirtation 
conformity  tvaivers  should  lapse  in  the 
wake  of  today's  action. 

Response:  Confonnity  wraivers  were 
granted  on  an  area-by-area  basis,  given 
tiie  facts  of  the  situation  in  eadi  local 
area.  Any  withdrawal  should  be  based 
om  similar  local  analysis,  (v  upon 
submittal  of  a  valid  attainment  plan. 
Today's  action  is  not  based  on  this  kind 
of  local  analysis.  Thus,  there  is  no  basis 
for  any  withdrawal  of  existing  NOx 
transportation  awionoiity  waivers. 
FuitlMrmore.  any  such  withdrawal 
would  not  alter  the  Statewide  NOx 
budgets  set  forth  in  today's  action.  For 
these  reesons.  the  □'A  has  concluded 
that  today's  actioa  does  not  aher 
fixisting  coofownity  requirements. 
jT>ch»d»wg  any  NOx  confonnity  waivers. 

Comnnent:  One  oommenter  eaipiessed 
coocero  that  if  current  confonnity 
budgets  do  not  incorporate  the  same 
control  assumptions  as  the  States' 
budgets  submitted  in  response  to 
today's  rulemaking,  the  growth  in  areas 
currently  subject  to  confonnity  Inidgets 
could  threaten  the  ability  of  States  to 
meet  the  SIP  call  budgets.  The 
commenter  continued  that  failure  to  tie 
conformity  budgets  to  tranqxirt  budgets 
would  allow  these  areas  to  grow  to  pre- 
SIP  call  control  budget  leveu  that  aouid 
cause  an  exoeedance  of  the  Statewide 
budget.  The  commenter  also  stated  that 
to  address  local  ozone  problems, 
transpcMtation  conformity  plans  should 
reflect  the  mobile  source  controls 
assumed  in  the  SIP  call. 

Response:  Conformity  iMidgets  cannot 
be  tied  directly  to  the  SIP  Call  budgets 
because  the  latter  are  statewide  and  the  ' 
former  are  nonattainment-aree-spedfic 
The  Statewide  NOx  budgets  will  be 
enforced  as  described  in  today's  action, 
regardless  of  the  conformity  budgets  in 
specific  areas  within  the  affected  States. 
These  budgets  should  reflect  the  actual 
level  of  motor  vehicle  emissions  which 
States  expect  to  occur. 
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As  noted  elsewhere  in  this  section, 
confonnity  budgets  will  reflect  the 
mobile  source  controls  assumed  in  the 
SIP  Call  budgets  to  the  extent  that  the 
attainment  SIP  ultimately  relies  upon 
those  controls.  Today's  action  does  not 
change  the  rules  governing  generation 
and  use  of  emission  reduction  credits  to 
offset  further  growth  in  the 
transportation  sector  as  part  of  a  local 
area's  conformity  demonstration. 

E.  Stationary  Area  andNonroad  Mobile 
Sources 

Background:  The  EPA  developed  the 
NOx  SEP  call  emissions  inventory  for 
area  and  nonroad  mobile  sources  based 
on  data  sets  originating  with  the  OTAG 
1990  base  year  inventory.  These  base 
year  inventories  were  prepared  with 
1990  State  ozone  SIP  emission 
inventories  supplemented  with  either 
State  inventory  data,  if  available,  or 
EPA's  National  Emission  Trends  (NET) 
data  if  State  data  were  not  available.  The 
OTAG  1990  nonroad  emission 
inventories  were  based  primarily  on 
estimates  of  actual  1990  nonroad 
activity  levels  found  in  the  October 
1995  edition  of  EPA's  annual  report. 
"National  Air  Pollutant  Emission 
Trends."  In  the  NPR,  EPA  proposed 
switching  to  EPA's  1997  "Trends" 
estimate  of  1995  nonroad  activity  levels. 

For  the  SNPR.  area  and  nonroad 
mobile  source  inventory  data  for  1990 
were  then  grown  to  1995  using  Bureau 
of  Economic  Analysis  (BEA)  historical 
growth  estimates  of  industrial  earnings 
at  the  State  2-digit  Standard  Industrial 
Classification  (SIC)  level.  Because  BEA 
data  are  historical  dociunentation  of 
industry  earnings,  EPA  considered  these 
to  be  among  the  best  available  indicators 
of  growth  between  1990  and  1995  (63 
FR  25915).  Once  the  common  base  year 
of  1995  was  established  for  these  source 
categories,  BEA  growth  assumptions 
utilized  by  OTAG  were  used  to  estimate 
the  2007  base  case  inventory. 

1.  Base  Inventory 

Comment:  The  EPA  received  several 
comments  on  baseline  area  and  nonroad 
mobile  source  emission  inventories.  - 
Several  commenters  submitted 
estimates  of  their  1990  nonroad  activity 
levels  that  differed  from  NPR  estimates. 
One  commenter  provided  statewide 
2007  base  year  emission»«stimates  for 
numerous  area  source  categories,  while 
others  provided  similar  information  for 
1990  or  1995  emission  estimates.  Many 
commenters  expressed  concern  with 
existing  area  source  inventory  estimates 
and  provided  revised  county-level  area 
source  inventories.  One  commenter 
suggested  using  a  multi-year  activity 
average  to  establish  the  nonroad 


emission  baseline,  arguing  that  a  multi- 
year  average  would  provide  a  more 
representative  baseline  than  would  a 
single  year's  data  alone. 

Response:  In  the  NPR  and  SNPR.  EPA 
asked  commenters  to  provide 
sufficiently  detailed  information  to 
permit  revision  to  county-level  emission 
inventories,  in  order  to  allow  airshed 
modeling  to  be  performed  using  the 
revised  inventories.  Some  proposed  area 
and  nonroad  inventory  revisions 
submitted  by  commentera  were  State- 
wide revisions  and  did  not  contain 
sufficient  detail  to  permit  the  EPA  to 
revise  county-level  nonroad  emission 
inventories.  Because  the  EPA  could  not 
use  these  submittals  to  revise  the 
county-level  inventories  used  as  inputs 
to  its  air  quality  modeling  analyses, 
these  submittals  were  not  accepted. 
Other  commenten  did  provide 
sufficiently  detailed  data,  and  EPA 
revised  the  appropriate  emission 
inventories  to  reflect  the  commenters' 
estimates.  These  revised  inventories 
were  then  grown  to  1995  using  BEA- 
derived  groMrth  factors,  as  described 
above. 

Although  EPA  proposed  in  the  NPR  to 
switch  to  a  1995  inventory  in 
calculating  baseline  NO^  emissions 
from  nonroad  mobile  sources,  EPA  has 
chosen  not  to  do  so  in  today's  action. 
Using  the  1995  inventory  presented  in 
the  "Trends"  report  as  the  baseline  for 
today's  action  would  have  required  the 
use  of  geographic  allocation  methods 
that  have  not  undergone  peer  review 
and  have  not  been  made  available  for 
public  comment  by  aflected  interests. 
The  EPA  has  concluded  that  the  use  of 
these  unreviewed  methods  in  today's 
action  would  have  deprived 
stakeholders  of  adequate  opportimity  to 
review,  understand,  and  comment  on 
their  baseline  inventories  and  the 
methods  used  to  construct  them.  Hence. 
EPA  has  chosen  to  retain  the  1990 
baseline  inventories  for  nonroad  mobile 
sources  presented  in  the  NPR  for  today's 
action,  with  the  changes  made  in 
response  to  comments. 

As  discussed  above,  EPA  has  chosen 
to  use  1990  nonroad  activity  level 
estimates  as  the  basis  for  its  nonroad 
inventory  projections.  The  EPA  is  not 
aware  of  any  evidence  that  suggests  that 
1990  was  an  abnormal  year  in  terms  of 
nonroad  activity.  Furthermore,  States 
did  not  submit  multi-year  nonroad 
activity  averages  in  response  to  EPA's 
invitation  to  submit  their  own  nonroad 
activity  data.  If  EPA  were  to  construct 
multi-year  averages,  it  is  not  clear  what 
time  frame  would  be  appropriate.  To 
reduce  the  impact  of  unusual  years.  EPA 
would  have  to  take  a  long-term  average. 
However,  doing  so  would  require  EPA 


to  use  an  even  earlier  year  as  its  base 
year  for  nonroad  activity  and  inventory 
projections.  The  EPA  believes  that  the 
uncertainty  related  to  having  to  project 
nonroad  activity  growth  estimates  over 
a  longer  time  period  is  at  least  as  great 
as  the  imcertainty  related  to  the 
representativeness  of  1990  nonroad 
activity. 

2.  Growth 

Comment:  Several  commenters 
suggest  that  the  growth  factors  used  to 
determine  2007  stationary  area  and 
nonroad  mobile  source  base  year 
inventories  are  inaccurate  or 
inconsistent  across  regions  and 
categories  of  the  inventory.  They 
explained  that  if  growth  factors  are  to  be 
used  to  estimate  hiture  base  year 
emissions,  consistent  national  or  region- 
wide  values  should  be  utilized  for  all 
categories  across  all  States  within  the 
domain.  This,  they  continue,  would 
promote  equitable  potential  progress  to 
all  areas  and  not  penalize  those  that 
have  shown  past  poor  growth  rates. 
Some  commentera  go  on  to  state  that 
growth  rates  based  on  past  growth 
automatically  disadvantage  States 
which  have  suffered  from  unusually  low 
growth  rates.  In  addition  to  growth 
rates,  some  commentera  provided  2007 
base  year  emission  estimates  either  with 
or  without  the  growth  and  control 
information  needed  to  validate  their 
calculation. 

Response:  As  noted  above,  EPA  relied 
on  BEA  State-specific  historical  growth 
estimates  of  industrial  earnings  at  the  2- 
digit  SIC  level  as  among  the  best 
available  indicaton  of  growth  for 
stationary  and  nonroad  area  sources. 
BEA  projection  factore  assume  the 
continuance  ofpast  economic 
relationships.  These  fectora  are 
published  every  five  yeare  and  adjusted 
to  account  for  recent  production  and 
growth  trends.  For  this  reason,  BEA  data 
provide  a  useful  set  of  regional  growth 
data  that  EPA  reconunends  for  use  in 
preparing  emission  inventory 
projections.  It  is  true  that  BEA 
projection  factore  differ  among  different 
areas  and  different  source  categories 
because  of  historical  differences  in 
industrial  grovtrth  among  those  different 
areas  and  source  categories.  However,  in 
general,  these  projection  fiactora  offer  the 
most  reliable  indicators  of  future  growth 
as  are  available. 

In  cases  where  commentera 
questioned  the  use  of  EPA's  growth 
rates  but  provided  no  alternative  of  their 
own.  EPA  had  little  choice  but  to 
continue  to  use  the  BEA-derived  growth 
rates.  Some  commentera  provided 
alternative  or  supporting  information  for 
modification  of  source  category  or  State 
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growth  estimates.  In  those  cases  where 
a  State  or  industry  may  have  had  more 
accurate  information  than  the  BEA 
forecast  (e.g.,  planned  expansion  or 
population  rates),  data  were  verified  and 
validated  by  the  affected  States  and  by 
EPA,  and  revisions  were  made  to  the 
factors  used  for  that  category. 

3.  Budget  Calculation 

Background:  The  EPA  proposed 
nonroad  mobile  source  budget 
components  based  on  projected  nonroad 
mobile  source  emissions  in  2007  from  a 
base  year  of  1990.  These  projections 
were  developed  by  estimating  the 
emissions  expected  in  2007  from  all 
nonroad  engines,  assuming 
implementation  of  those  measiu«s 
incorporated  in  existing  SIPs,  measures 
already  implemented  federally,  and 
those  additional  measures  expected  to 
be  implemented  federally.  The 
additional  Federal  measures  include: 
the  Federal  Small  Engine  Standards, 
Phase  II;  Federal  Marine  Engine 
Standards  (for  diesel  engines  of  greater 
than  50  horsepower);  Federal 
Locomotive  Standards;  and  the  Nonroad 
Diesel  Engine  Standards.  In  the  NPR, 
EPA  used  the  estimates  developed  by 
the  OTAG  for  nonroad  mobile  source 
baseline  emissions  and  growth  rates. 

Comments:  The  EPA  received 
comments  to  use  a  State-specific  set  of 
growth  rates  for  nonroad  mobile  source 
emissions. 

Response:  The  EPA  has  used  State 
estimates  of  1990  nonroad  activity 
levels  and  growth  rates  for  1990  through 
2007  received  during  the  conunent 
period  to  revise  its  estimates  of  nonroad 
NOx  emissions  in  2007.  where  those 
State  estimates  were  appropriately 
explained  and  documented.  For  other 
States,  the  EPA  has  retained  the  baseline 
activity  levels  and  growth  rates  used  in 
the  NPR,  which  in  turn  were  based  on 
the  growth  rates  developed  for  OTAG. 

F.  Other  Budget  Issues 

1.  Uniform  vs.  Regional  Controls 

Background:  In  the  NPR,  EPA  bases 
the  State  budgets  upon  assumed 
application  of  reasonable,  highly  cost- 
effisctive  NOx  control  measures.  These 
measures  were  uniform  across  the  23 
affected  jurisdictions.  They  consisted  of 
0.15  Ibs/MmBtu  for  the  EGU  sector,  and 
70  percent  control  for  laige,  and  RACT 
for  medium-sized,  non-EGU  point 
sources. 

Comments:  A  number  of  commentera 
opposed  calculating  budgets  based  on 
imiform  emissions  reductions  and  cited 
the  fact  that  OTAG  recommended  a 
range  of  control  levels.  These 
commentera  offered  no  specific 


alternatives,  such  as  varying  the 
assumed  control  levels  by  State  or  by 
groups  if  States,  or  alternative  methods 
for  detennining  different  control  levels. 
Numerous  comments  were  received 
supporting  the  proposed  uniform  level 
of  emissions  reductions. ' 

Response:  The  EPA  has  determined 
that  each  of  the  23  jurisdictions  has 
sources  that  emit  NOx  in  amounts  that 
significantly  contribute  to  downwind 
nonattainment  problems.  Moreover, 
EPA  has  determined  that  specified 
levels  of  control  on  certain  sources  in  all 
of  the  jurisdictions  would  be  highly 
cost-effective.  This  analysis  applies  with 
equal  force  to  each  of  the  23 
jurisdictions.  It  may  be  that  emissions 
from  some  States  have  greater  ambient 
im{>act  on  downwind  nonattainment 
areas  than  emissions  frxim  more  distant 
States.  Even  so,  each  of  the  States'  NOx 
emissions  have  a  sufficient  ambient 
impact  downwind  to  conclude  that 
those  amounts  are  significant 
contributions  and  that  NOx  emissions 
from  all  the  upwind  jurisdictions 
collectively  contribute  significantly  to 
nonattainment  downwind. 
Differentiating  the  contributions  of 
individual  upwind  States  on  multiple 
downwind  nonattainment  areas  is  a 
highly  complex  task.  The  contributions 
of  individual  States  are  likely  to  vary 
from  downwind  area  to  downwind  area, 
6t>m  episode  to  episode,  and  from 
NAAQS  to  NAAQS.  Accordingly,  it 
would  be  extremely  complex  to  develop 
«  budget  for  each  State  that  would 
reflect  the  diffierent  impacts  of  its 
sources'  emissions  on  different 
downwind  States. 

Among  many  factOTS  that  EPA 
considered  in  weighing  whether  to 
finalize  a  uniform  control  level  or 
regional  control  levels  in  calculating 
States'  emission  budgets  was  the 
concern  that  different  controls  in  one 
part  of  the  SIP  call  area  in  combination 
with  an  interstate  emissions  trading 
program  may  lead  to  increases  in 
pollution  within  areas  having  more 
restrictive  controls.  That  is,  if 
imrestricted  interstate  emissions  trading 
were  allowed  on  an  one-for-one  basis, 
emissions  reductions  might  be  expected 
to  shift  away  frtim  States  assigned  more 
restrictive  controls  to  States  which 
received  less  restrictive  control 
requirements  due  to  the  lower  control 
costs  likely  to  exist  in  States  with  less 
restrictive  controls.  This  may  result  in 
emissions  above  the  budget  level  in 
areas  with  more  restrictive  controls. 

There  are  two  ahematives  for 
addressing  the  problem  of  shifting 
emissions.  The  first  is  to  allow  trading 
only  within  imiform  control  regions,  but 
not  between  regions  Mrith  NOx  budgets 


reflecting  different  levels  of  control.  The 
advantage  to  this  approach  is  that  it 
provides  a  straightforward  way  of 
preventing  trades  of  excess  emissions 
into  regions  with  more  stringent 
standards.  However,  a  trading  program 
that  covera  a  smaller  market  area  will 
provide  less  flexibility  and  reduce  the 
possible  savings  for  the  affected  sources 
as  compared  with  larger  trading 
programs.  The  second  alternative  is  to 
establish  a  trading  ratio  for  trades 
between  regions,  to  reflect  the 
differential  impact  of  the  emissions  on 
nonattainment.  The  trading  ratio  should 
reflect  the  relative  contribution  of 
emissions  to  downwind  non-attainment 
problems.  The  advantage  to  this 
approach  is  that  it  provides  the 
flexibility  for  trades  between  regions 
when  the  benefits  of  such  trades  are 
large,  while  discouraging  a  shift  of 
excess  emissions  into  regions  with  more 
stringent  standards.  However,  none  of 
the  comments  on  the  proposal  included 
a  justification  or  description  for  trading 
ratios,  which  would  reflect  the 
differential  environmental  implicaticms 
and  discourage  inappropriate  shifting  of 
excess  emissions. 

The  ozone  problem  in  the  Eastern 
United  States  is  the  result  of  a  large 
number  of  different  types  of  sources 
which  affiect  widely  distributed 
nonattainment  areas  at  different  times 
under  changing  weather  patterns  such 
that  a  broadly-estabUshed  control 
program  is  necessary.  The  EPA  believes 
a  reasonable  strategy  is  to  apply  the 
most  cost-effective  control  strategies 
uniformly  in  contributing  States  in 
order  to  eliminate  the  combined 
significant  contributi(m  from  these 
multiple  sources  in  multiple  States. 

The  EPA  analyzed  costs  and  air 
quality  benefits  for  two  regional  control 
level  options  that  were  based  (m  a 
varying  level  of  controls  in  difiisrent 
parts  of  the  23  jurisdictions.  The 
analysis  did  not  show  that  these  two 
regional  control  alternatives  would 
provide  either  a  significant 
improvement  in  air  quality  or  a 
substantial  reduction  in  cost.  An 
anrfysis  of  the  costs  and  benefits  of 
different  control  options  can  be  found  in 
the  docket.  On  the  basis  of  the  analysis, 
EPA  believes  an  alternative  approach 
with  diffierentiated  NOx  budgets  and 
regionally  differentiated  trading  would 
not  yield  significant  additional  air 
quality  benefits  or  cost  savings  vis  a  vis 
a  regionwide  trading  program  based  on 
uniform  NOx  budgets. 

2.  Seasonal  vs.  Annual  Controls 

Comments:  One  commenter  suggested 
that  controls  should  be  required  for  the 
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entire  year  rather  than  just  during  the  5- 
month  ozone  season  as  proposed. 

Response:  The  EPA  recognizes  that 
control  of  nitrogen  oxide  emissions 
would  likely  produce  non-ozone 
benefits,  as  well  as  ozone  benefits.  For 
example,  NOx  control  would  likely 
reduce  surface  water  acidification  or 
eutrophication  of  surface  waters. 
Annual  control  of  NOx  may  have  a 
greater  impact  on  winter  and  spring 
NOx  emissions,  and  therefore  on 
acidification  and  eutrophication,  than 
ozone  season  (summer)  NOx  control  to 
the  extent  that  acidification  and 
eutrophication  result  from  the  release  of 
nitrogen  compounds  fitim  snowpack 
during  snowmelt  and  rain  in  the  spring. 
Control  of  NOx  emissions  also  reduces 
fine  particulates  and  regional  haze,  so 
that  annual  control  of  NOx  emissions 
would  result  in  greater  non-ozone 
benefits.  However,  the  commenter's 
suggestion  that  EPA  analyze  the  costs  of, 
and  assume  in  calculating  the  budgets, 
annual  NOx  control  to  address  non- 
ozone  problems  is  outside  the  scope  of 
this  rulemaking  proceeding.  Here,  EPA 
has  proposed  a  NOx  SIP  call  to  address 
the  failure  of  certain  SIPs  to  prohibit 
sources  from  emitting  NOx  in  amounts 
that  contribute  significantly  to 
nonattainment  (or  interfere  with 
maintenance  of  attainment)  of  the  ozone 
NAAQS  during  the  ozone  season. 

In  analyzing  the  benefits  of  ozone 
season  NOx  control  under  the  proposed 
NOx  SIP  call  for  purposes  of  the  RIA 
(though  not  as  a  basis  for  the  decisions 
in  today's  rule),  EPA  considered  both 
the  ozone  and  non-ozone  benefits.  Non- 
ozone  benefits  include  the  impact  of 
ozone  season  NOx  control  on 
acidification  and  eutrophication.  In 
particular,  emission  modeling 
performed  by  EPA  indicates  that  the  SIP 
Call  would  reduce  wintertime  NOx 
emissions.  This  results  in  part  because, 
once  installed  to  comply  with  the  NOx 
SIP  call,  some  NOx  control  systems 
(e.g.,  low  NOx  burners  which  alter  the 
combustion  process  and  cannot  simply 
be  turned  ofO  would  reduce  emissions 
throughout  the  year,  even  though  the 
NOx  limits  would  be  seasonal.  Also  see 
Section  IX. 

3.  Full  vs.  Partial  States 

Background:  In  the  NPR,  the  Agency 
indicated  it  was  proposing  to  include 
entire  States  rather  than  exempting 
portions  of  States  in  the  development  of 
emissions  budgets.  The  Agency's 
decision  to  include  full  States  was  based 
upon  three  major  points:  (1)  The 
division  of  individual  States  by  OTAG 
was  based,  in  part,  on  computational 
limitations  in  OTAG's  modeling 
analyses:  (2)  the  additional  upwind 


emissions  fit>m  fiill,  as  opposed  to 
partial.  States  would  provide  additional 
benefit  to  downwind  nonattainment 
areas:  and,  (3)  Statewide  emissions 
budgets  create  fewer  administrative 
difficulties  than  a  partial-State  budget. 

Comments:  During  the  two  comment 
periods,  43  conunents  were  received 
which  specifically  addressed  some  or  all 
of  the  major  points  outlined  above.  The 
underlying  theme  throughout  the 
comments  on  this  issue  was  that  the 
States  and  EPA  had  undertaken  a 
comprehensive,  scientifically  credible 
modeling/analysis  study  during  the 
OTAG,  and  that  the  Agency  should 
follow  OTAG's  recommendations  on 
this  issue  (i.e..  allow  for  partial-State 
emission  budgets).  Another  common 
theme  was  that  the  administrative 
difficulties  outlined  by  the  Agency  in 
the  NPR  were  exaggerated,  and  that  the 
affected  States  should  be  allowed  to 
generate  partial-State,  as  opposed  to 
statewide,  emissions  budgets,  if  their 
State  considered  it  feasible  to  do  so. 
Comments  were  received  that  portions 
of  Alabama,  Georgia,  Michigan. 
Missouri,  North  Carolina,  and 
Wisconsin  should  be  excluded  from  the 
SIP  Call. 

Response:  The  underlying  concepts 
for  responding  to  these  comments  are  (a) 
that  the  atmosphere  is  constantly  in 
motion  and  has  no  limitations  at  geo- 

f>ohtical  boundaries,  and  (b)  that  the 
arger  the  geographic  area  that  is 
controlled,  the  greater  the  downwind 
benefits.  For  the  States  requesting  . 

partial-State  emissions  budgets,  mere 
are  NOx  emissions  throughout  these 
entire  States.  The  EPA  did  State-specific 
modeling  for  each  of  the  affected  States, 
and  these  additional  modeling  analyses 
support  the  concept  of  statewide 
emissions  budgets  for  each  of  the 
affected  States.  Furthermore,  it  is  a 
reasonable  assumption,  given  the  nature 
of  ozone  chemistiy,  that  if  emissions 
from  part  of  a  State  contribute 
significantly  to  downwind 
nonattainment  or  maintenance 
problems,  emissions  from  the  entire 
State  contribute  significantly  to 
downwind  nonattainment  or 
maintenance  problems.  In  each  of  the 
affected  States,  there  is  no  peculiar 
meteorological  phenomenon  that  would 
indicate  that  emissions  from  some 
portion  of  that  State  would  not  impact 
downwind  nonattainment  or 
maintenance  problems.  Thus,  based  on 
additional  EPA  modeling  analyses  and 
their  technical  interpretation,  EPA  is  not 

Promulgating  partial-State  emissions 
udgets.  Since  each  State  has  the 
flexibility  to  determine  which  sources  to 
control  in  order  to  meet  the  budget,  a 
State  can  structure  its  control  strategy  to 


require  fewer  reductions  in  certain 
portions  of  the  State  and  greater  controls 
in  other  areas,  as  long  as  the  significant 
amounts  of  emissions  are  eliminated. 

4.  NOx  Waivers 

Comments:  The  EPA  received  several 
comments  supporting  the  approach 
outlined  in  the  NPR  in  which  EPA 
would  treat  areas  that  had  previously 
received  NOx  waivers  under  section 
182(0  of  the  CAA  in  the  same  manner 
as  other  areas  in  the  SIP  call.  The 
comments  stated  that  (1)  special 
treatment  (i.e..  higher  budget)  for  the 
waiver  areas  would  increase  the  burden 
on  downwind  States;  (2)  numerous 
modeling  efforts.  inclu(Ung  OTAG's. 
have  shown  that  such  disbenefits  are 
generally  minor  and  occur  on  days  with 
low  ozone  concentrations:  (3) 
disbenefits  are  small  when  upwind  NOx 
reductions  are  modeled:  (4)  disbenefits 
are  better  addressed  at  the  local  level; 
and  (5)  States  already  have  the 
flexibility  to  deal  with  NOx  disbenefits. 
if  any,  through  the  budget  and  trading 
by  meeting  the  budget  through  NOx 
emission  decreases  in  other  areas  of  the 
State  or  acquiring  allowances  through 
trading.  In  addition,  some  commenters 
requested  EPA  to  revoke  waivers 
previously  granted.  Commenters  also 
noted  that  the  localized  disbenefits  are 
no  less  of  a  problem  in  the  Northeast 
than  in  the  Midwest. 

Numerous  conunents  were  also 
submitted  which  oppose  the  approach 
outlined  in  the  NPR.  The  conunents 
generally  stated  that  in  States  with  NOx 
waiver  areas,  the  NOx  budget  should  be 
increased  where  NOx  decreases  lead  to 
ozone  increases;  otherwise  States  might 
seek  reductions  disproportionately 
outside  the  sensitive  areas,  resulting  in 
cost-effectiveness  levels  greater  th^n  the 
$2000  per  ton  b«mewoiic  described  in 
the  SIP  call  proposals.  Comments 
referred  to  disbenefits  in  Cincinnati, 
Louisville  and  the  Chicago/Gary  areas. 
Many  commenters  suggested  that  EPA 
wait  for  further  modeling  analyses  to  be 
completed  and  that  the  zero-out  nms  are 
inappropriate  for  evaluating  the  NOx 
disbenefit  issue.  Some  stated  that  the 
NOx  budget  might  interfiere  with  local 
attainment  and  harm  local  public 
health.  Other  conunents  recommended 
that  EPA  consider  the  impact  of 
additional  VOC  costs  that  might  be 
needed  to  offset  local  ozone  increases. 

Response:  In  today's  final  rulemaking. 
EPA  is  setting  NOx  emissions  budgets 
for  each  of  the  jurisdictions  affiected  by 
this  action.  These  budgets  are  set  in  the 
same  manner  for  areas  without  NOx 
waivers  as  areas  with  NOx  waivers, 
except  in  the  case  of  NOx  waivers 
granted  for  I/M  programs.  Although 
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adverse  comments  were  submitted, 
none  of  them  provided  any  modeling 
analysis  or  support  dociunentation 
showing  how  a  State  or  States  with  NOx 
waiver  areas  should  be  assigned  a  larger 
budget  or  proposing  a  specific 
alternative  approadb  for  assigning  those 
budgets.  In  contrast,  modeling  described 
by  EPA  in  the  NPR  and  SNPR  as  well 
as  additional  modeling  conducted  by 
the  Agency  and  some  commenters 
continues  to  show  that  the  benefits  of 
NOx  emissions  decreases  greatly 
outweigh  any  disbenefits.  These 
findings  are  discussed  in  Section  IV, 
and  summarized  below. 

The  EPA  considered  the  strengths  and 
limitations  in  the  commenters' 
modeling  analyses  in  evaluating 
whether  the  technical  evidence 
presented  in  the  comments  supports  the 
arguments  made  by  the  commenters. 
The  EPA's  review  of  the  commenters' 
modeling  indicates  that  in  general  (a) 
downwind  ozone  benefits  increase  as 
greater  NOx  controls  are  applied  to 
sources  in  upwind  States,  (b)  the  net 
benefits  of  NOx  control  at  the  level  of 
the  SIP  Call  outweigh  any  local 
disbenefits,  and  (c)  upwind  NOx 
reductions  tend  to  mitigate  local 
disbenefits  in  downwind  areas. 

One  commenter,  the  Lake  Michigan 
Air  Director's  Consortium  (LADCO), 
submitted  air  quality  modeling  directed 
toward  investigating  the  disbenefits  in 
nonattainment  areas  around  Lake 
Michigan  due  to  the  NOx  controls  in  the 
SIP  Call  proposal.  The  commenter's 
general  finding  was  that  the  greatest 
ozone  decreases  with  these  NOx 
controls  occiu  on  high  ozone  days, 
while  the  greatest  disbenefits  occur  on 
low  ozone  days.  The  EPA  concurs  with 
this  finding,  based  on  a  review  of  the 
technical  information  provided  by  the 
commenter.  Specifically,  there  were  no 
predicted  increases  in  ozone  (i.e., 
disbenefits)  in  peak  1-hour  ozone  on 
any  of  the  4  days  modeled  by  LADCO 
that  had  daily  maximum  1-hour 
concentrations  >=125  ppb  in  the  Base 
Case.  Also,  on  the  3  low  ozone  days 
which  had  predicted  disbenefits,  the 
increases  were  not  large  enough  to 
result  in  a  peak  value  >=12S  ppb. 
Concerning  8-hour  concentrations,  only 
1  of  the  9  days  with  a  predicted  8-hour 
daily  maximum  concentration  >=85  ppb 
had  an  increase  in  peak  ozone  due  to 
the  SIP  Call  NOx.controls.  Also,  there 
was  a  small  disbenefit  on  the  one  day 
modeled  which  had  an  8-hour  daily 
maximum  concentration  <85  ppb,  but 
the  magnitude  of  the  disbenefit  oh  this 
day  was  relatively  small  and  did  not 
cause  the  8-hour  peak  value  to  exceed 
85  ppb.  Thus,  based  on  this  evaluation, 
EPA  generally  found  that  the  submitted 


modeling  did  not  refute  the  overall 
conclusions  EPA  has  draMm  concerning 
the  impacts  of  NOx  emissions  in  the 
relevant  geographic  areas. 

As  described  in  the  NPR.  the  OTAG 
process  included  lengthy  discussions  on 
the  potential  increase  in  local  ozone 
concentrations  in  some  urban  areas  that 
might  be  associated  with  a  decrease  in 
local  NOx  emissions.  The  OTAG 
modeling  results  indicate  that  urban 
NOx  emissions  decreases  produce 
increases  in  ozone  concentrations 
locally,  but  the  magnitude,  time,  and 
location  of  these  increases  generally  do 
not  cause  or  contribute  to  high  ozone 
concentrations.  That  is,  NOx  reductions 
can  produce  localized,  transient 
increases  in  ozone  (mostly  due  to  low- 
level,  urban  NOx  reductions)  in  some 
areas  on  some  days,  but  most  increases 
occur  on  days  and  in  areas  where  ozone 
is  low.  In  the  SNPR,  EPA  documented 
the  estimated  ozone  benefits  of  the 
proposed  Statewide  NOx  budgets  based 
on  an  air  quality  modeling  analysis.  The 
major  findings  of  that  analysis  include: 
Any  disbenefits  due  to  the  NOx 
reductions  associated  with  the  budgets 
are  expected  to  be  very  limited 
compared  to  the  extent  of  the  air  quality 
benefits  expected  from  these  budgets. 

The  results  of  EPA's  assessment  of  the 
comments  and  available  modeling 
corroborate  and  extend  the  findings 
presented  in  the  SNPR.  Thus,  with 
respect  to  regional  ozone  transport  and 
today's  final  action,  EPA  believes  it  is 
not  appropriate  to  give  special  treatment 
to  areas  with  NOx  waivers. 

Several  nonattainment  areas  in  the  23 
jurisdictions  were  granted  waivers  6t>m 
certain  NOx  requirements  in  past 
rulemaking  actions.  In  the  Federal 
Register  notices  granting  the  waivers. 
EPA  stated  that  the  continued  approval 
of  these  waivers  is  contingent  on  the 
results  of  the  final  ozone  attainment 
demonstrations  and  plans  (See  61  FR 
2428  January  26,  1996,  LADCO).  The 
attaiiunent  plans  will  supersede  the 
initial  modeling  information  which  was 
the  basis  for  waivers  EPA  granted  (e.g., 
the  LADCO  waiver).  The  attainment 
plans  were  due  in  April  1998  and  were 
to  incorporate  the  results  of  the  OTAG 
process.  The  EPA's  rulemaking  action  to 
reconsider  the  initial  NOx  waiver  may 
occur  simultaneously  with  rulemaking 
action  on  the  attainment  plans. 
Therefore,  as  these  new  modeling 
analyses  are  submitted  to  EPA,  they  will 
be  reviewed  to  determine  if  the  NOx 
waiver  should  be  continued,  altered,  or 
removed. 

As  discussed  above,  EPA  has 
accounted  for  the  continued  presence  of 
NOx  waivers  for  I/M  programs  in 
modeling  States'  NOx  budgets. 


Historically,  EPA  gives  States 
considerable  latitude  in  designing  their  ~ 
I/M  programs.  This  latitude  is  granted  in 
recognition  of  the  unique  economic  and 
air  quality  circumstances  faced  by  each 
State.  States  have  used  this  latitude  to 
develop  a  range  of  I/M  program  designs. 
Some  States  have  adopted  EPA- 
recommended  enhanced  I/M  programs: 
other  States  have  adopted  different  I/M 
program  designs. 

l^e  EPA  acknowledges  that  some  of 
the  States  granted  NOx  waivers  may  be 
able  to  modify  their  programs  to  obtain 
NOx  reductions  at  minimal  cost. 
However,  some  of  the  States  which  have 
been  granted  an  I/M  NOx  waiver  have 
developed  unique  I/M  program  designs 
in  terms  of  the  model  years  covered,  the 
emission  testing  equipment  used,  and 
possibly  the  number,  location,  and 
design  of  the  testing  and  repair  stations. 
The  cost  for  these  States  to  modify  their 
I/M  programs  to  obtain  NOx  reductions 
are  likely  to  exceed  the  level  that  EPA 
has  determined  to  be  highly  cost- 
effective  for  the  piupose  of  reducing 
ozone  transport.  As  a  result,  the  EPA 
has  chosen  to  not  include  additional 
emissions  reductions  due  to  I/M  NOx 
programs  when  calculating  NOx 
budgets. 

5.  Recalculation  of  Budgets 

In  the  NPR,  the  EPA  made  proposals 
concerning  what  would  happen  if 
additional  information  becomes 
available  after  EPA's  final  rulemaking 
action.  Examples  of  such  information 
might  include:  (a)  Source-specific 
information  useful  in  determining 
RACT,  (b)  revised  growth  or  other 
assumptions,  (c)  revised  models  and 
inventory  estimates,  (d)  unexpectedly 
low  implementation  rates  for  NLEV,  and 
(e)  other  new  federal  measures,  i.e.  Tier 
2  controls.  In  the  Recalculation  of 
Budgets  Section  of  the  NPR.  EPA 
proposed  that  if  additional  data  become 
available  after  EPA's  final  rulemaking 
action,  such  data  could  be  considered 
prior  to  State  submittal  of  revised  SIPs. 
The  EPA  asked  for  comments  on  this 
approach. 

Most  of  the  comments  received  were 
in  favor  of  allowing  States  to  adjust  their 
emission  budgets  based  on  the  most 
recent  available  data  on  emissions  and 
RACT  levels.  There  were  several 
comments  that  any  new  calculation 
methodologies  should  be  applied  across 
all  States  and  be  approved  at  EPA 
Headquarters,  and  that  all  States  should 
use  the  same  methodology. 

A  lew  commenters  didnot  agree, 
however.  One  said  that  EPA  should  not 
recalculate  the  budgets  upward. 
Another  said  there  should  be  no 
downward  ratcheting  of  budgets.  One 
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commenter  said  that  it  would  be 
premature  to  assume  that  as  new 
information  becomes  available  the 
budget  should  be  adjusted  to  reflect  this. 
According  to  this  commenter.  it  would 
be  more  appropriate  to  perform  a 
complete  air  quality  modeling  analysis 
to  determine  if  an  adjustment  in  States' 
NOx  budgets  is  in  order. 

The  divergent  views  reflected  in  these 
comments  has  convinced  EPA  that  it 
should  clarify  the  role  of  the  budgets  in 
this  rule.  In  light  of  that  role,  as 
explained  below,  EPA  has  decided  to 
allow  only  a  limited  opportunity  to 
revise  the  budgets  in  the  very  near  term. 
However,  under  the  approach  the 
Agency  is  following,  the  rule  would  not 
penalize  States  for  not  ultimately 
achieving  the  budgets,  if  the  State 
initially  projected  compliance  using  the 
data  set  rorth  in  this  rule,  and  the  State 
has  fully  implemented  all  of  the 
measures  reflected  in  those  initial 
projections,  and  the  measures  are  as 
effective  in  reducing  NOx  emissions  as 
they  were  projected  to  be  in  the  State 
plan. 

As  explained  in  the  NPR.  SNPR.  and 
above.  EPA  based  the  budgets  on  its 
choice  of  measures  that  are  highly  cost- 
effective  and  therefore  are  the  easiest  for 
upwind  States  to  implement  to  reduce 
transport.  However,  EPA  sought  to 
structure  the  rule  to  give  the  upwind 
States  a  choice  of  which  mix  of 
measures  to  adopt  to  achieve  the 
aggregate  amount  of  required  NOx 
emissions  reduction. 

To  offer  the  States  this  choice,  EPA 
employed  a  multi-step  approach  leading 
to  a  numerical  budget  for  each  State.  In 
the  first  step,  EPA  projected  the  mass 
emissions  for  EGUs  and  industrial 
boilers  out  to  2007,  taking  into  account 
measures  required  under  the  CAA  and 
projected  growth.  The  result  was  a  base 
case  2007  subinventory  for  each  of  those 
two  categories.  Next,  EPA  projected  the 
2007  mass  emissions  for  other  sectors  of 
the  emission  inventory  (e.g.,  mobile 
sources),  again  taking  into  account 
projected  growth  and  measures  required 
under  the  CAA  and  existing  SIPs, 
thereby  creating  a  base  case  2007 
subinventory  for  each  of  them  as  well. 
The  aggregation  of  all  of  the  base  case 
2007  subinventories  is  the  complete 
base  case  2007  inventory.  The  EPA  then 
applied  cost-effective  control  measures 
to  the  ECU,  industrial  boiler  and  other 
non-EGU  source  categories  as  explained 
in  section  III.,  to  determine  the  amount 
of  the  reductions  from  these  categories. 
The  EPA  applied  control  measures  to 
the  base  case  inventory  to  develop  the 
final  budget.  Thus,  the  final  budget  is 
the  sum  of  (1)  the  emissions  remaining 
after  application  of  the  cost-effective 


control  measures  to  the  subinventories 
for  the  categories  for  which  controls  are 
assumed  for  purposes  of  budget 
calculation  and  (2)  the  emissions  in  the 
base  case  2007  subinventories  for  the 
categories  for  which  EPA  assumed  no 
controls. 

The  rule  then  requires  each  upwind 
State  to  use  the  same  base  case  2007 
inventory  in  its  1999  SIP  submittal  as 
EPA  used  in  developing  the  State's 
budget.  In  that  SIP  submittal,  the  State 
must  show  that  the  measures  it  has 
adopted  will  achieve  the  same  aggregate 
emissions  reductions  as  the  control 
strategies  assumed  by  EPA  in 
developing  the  State's  budget.  More 
specifically,  to  demonstrate  compliance 
with  the  SIP  call,  a  State  must  adopt  and 
implement  control  measures  that  are 
projected  to  achieve  the  aggregate 
emissions  reductions  determined  by 
EPA  based  on  the  application  of  highly 
cost-effiective  controls  to  EGUs, 
industrial  boilers  and  other  affected 
non-EGUs.  While  a  State  may  choose  to 
achieve  those  reductions  through 
application  of  measures  other  than  those 
used  by  EPA  in  calculating  required 
reductions,  any  measures  it  adopts  must 
achieve  the  reductions  assumed  by  EPA 
in  the  development  of  its  budgets. 

The  control  measures  that  tne  State 
chooses  to  require  will  become  the 
enforceable  mechanism  under  the  NOx 
SIP  call.  If  a  State  elects  to  regulate 
boilers,  turbines  or  combined  cycle 
units  that  are  greater  than  250  mmBtu/ 
hr —  regardless  of  whether  they  are 
connected  to  an  electrical  generator  of 
any  size — or  to  regulate  boilers,  turbines 
and  combined  cycle  units  that  serve 
electrical  generators  greater  than  25 
Mwe,  regardless  of  the  heat  input 
capacity  of  the  unit,  the  State  must 
provide  mass  emissions  limits  or  their 
equivalent  (see  section  VI.A.2)  for  these 
sources  or  source  categories.  The  mass 
emissions  limits  may  be  set  on  a  source- 
by-source  basis  or  may  be  set  for  an 
entire  group  of  sources  allowing  trading 
between  the  sources.  These  mass 
emission  limits  must  assume  growth  no 
greater  than  EPA's  calculations.  Any 
growth  that  occurs  in  that  category 
would  have  to  be  accommodated  within 
the  mass  emission  allocations  provided 
by  the  State  for  that  category,  even  if  the 
growth  in  that  category  should  prove  to 
exceed  EPA's  projections.  This  is 
appropriate  because  as  discussed  in  the 
SNPR  and  Section  VI.A.2.  of  today's 
preamble,  EPA  believes  that  the  control 
approaches,  growth  assumptions,  and 
monitoring  for  this  group  of  sources 
have  advanced  to  the  point  that 
complying  with,  tracking,  and  enforcing 
a  maximum  mass  emissions  limit  is 
reasonable.  Furthermore,  based  on  the 


analyses  in  the  RIA.  EPA  believes  that 
mass  emission  limits  remain  highly 
cost-efliective  for  these  categories  when 
growth  is  accommodated  within  the 
limits.  The  EPA  modeled  the  expected 
growth  in  capacity  and  capacity 
utilization  of  the  source  categories  listed 
above  based  on  growth  assumptions  in 
the  IPM  that  have  been  subject  to 
extensive  public  comment  and 
refinement  over  a  several-year  period. 
On  the  basis  of  their  growth, 
assumptions  and  assumed  emissions 
rates,  EPA  determined  that  mass 
emission  limits  would  remain  highly 
cost-effective  when  new  sources  are 
covered  within  the  limits.  EPA  projects 
that  even  if  actual  growth  for  this  group 
of  sources  exceeds  the  projected  growth 
by  over  one-third,  mass  emission  limits 
would  remain  highly  cost-effective 
according  to  the  criteria  used  for  this 
rule. 

For  other  categories,  EPA  will  not 
require  a  State  to  remain  within  a  mass 
emission  allocation.  Today's  rule  does 
require  a  State  to  use  the  base  case  2007 
inventory  in  its  budget  demonstration. 
However,  the  rule  does  not  require 
States  to  obtain  additional  reductions  in 
cases  where  a  State's  2007  emissions 
exceeds  its  budget  due  to  higher  than 
expected  emissions  from  source 
categories  other  than  the  categories 
listed  above  (certain  boilers,  turbines, 
and  combined  cycle  units).  These 
exceedances  may  be  the  result  of  growth 
that  exceeds  projections  for  those  source 
categories.  However,  if  a  State  elects  to 
control  these  other  source  categories  to 
achieve  the  required  reductions  in 
whole  or  part,  the  adopted  measures 
must  be  as  effective  in  reducing  NOx 
emissions  as  they  were  projected  to  be 
in  the  State  plan.  Any  failure  by  a  State 
to  adopt  measures  adequate  to  achieve 
reductions  equal  to  the  required  amount 
would  be  treated  as  noncompliance 
with  this  rule.  Any  failure  by  the  State 
to  implement  these  measures  by  the 
appropriate  date  would  be  considered  a 
failure  to  implement  those  measures. 

In  contrast,  the  overall  budget  number 
itself  is  not  enforceable  against  the 
State.  The  budget  serves  as  a  tool  for 
projecting  in  advance  whether  a  State 
has  adopted  measures  that  would 
produce  the  required  amount  of 
emissions  reductions,  as  indicated  by 
the  initial  demonstration  submitted  in 
September  1999.  The  budgets  are  also  a 
means  for  determining  from  2003  to 
2007  whether  States  are  fully 
implementing  those  measures.  Thus,  the 
budgets  are  an  accounting  mechanism 
for  ensuring  that  the  upwind  States  have 
adopted  and  implemented  control 
measures  that  prohibit  the  significant 
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amounts  of  NOx  emissions  targeted  by 
section  110(a)(2)(D)(i)a). 

Given  that  States  %vill  not  be  subject 
to  enforcement  actions  if  emissions  in 
2007  from  uncontrolled  sectors  exceed 
the  base  case  2007  inventory 
projections.  EPA  does  not  intend  to 
revise  those  projections  merely  because- 
such  new  information  becomes 
available  over  time.  Rather.  EPA  intends 
to  allow  commenters  an  additional 
opportimity  to  request  revisions  to  the 
source-specific  data  used  to  establish 
each  State's  budget  in  this  SIP  call.  This 
opportunity  will  be  made  available 
during  the  first  sixty  days  of  the  12- 
month  period  between  signature  of 
today's  rule  and  the  deadline  for 
submission  of  the  required  SIP  revisions 
(i.e.,  November  23, 1998).  Commenters 
would  need  to  submit  any  proposed 
changes  in  their  inventcnies  to  the  EPA 
Air  and  Radiation  docket  (A-96-56) 
within  that  sixty  day  period.  Individuals 
interested  in  modifications  requested  by 
commenters  may  review  the  materials  as 
they  are  submitted  and  available  in  the 
dodcet.  At  the  end  of  this  period,  EPA 
wrill,  within  sixty  days,  evaluate  the  data 
submitted  by  commenters  and,  if  it  is 
determined  to  be  technically  fustified, 
revise  this  rule  to  incorporate  it  into  the 
State  budget  determinations.  For  a 
comment  to  be  considered,  the  request 
few  modification  must  be  submitted  in 
electronic  format  containing,  at  a 
minimum,  the  data  elements  listed 
below  for  each  source  category. 
Additionally,  no  comment  will  be 
considered  unless  information  is 
provided  to  auroborate  and  justify  the 
need  for  the  requested  modification.  For 
example,  corroborating  information  in 
the  case  of  the  EGUs  can  be  the 
inclusion  of  copies  of  each  source's 
official  same  year  ELA  860  or  861  fonn 
submissions  that  supptnt  the  requested 
change.  For  non-EGUs,  corroborating 
information  can  include  1995 
operatianal  and  emissions  information 
officially  submitted  (during  that  time 
period)  by  the  source  to  a  federal.  State. 
or  local  government  regulating  entity. 

Each  request  for  modification  of  data 
for  ECU  sources  must  include  the 
following  information: 

•  Federal  Information  Placement 
System  State  Code. 

•  Federal  Information  Placement 
System  (FIPS)  County  Code. 

•  Plant  name. 

•  Plant  ID  numbers  (ORIS  code 
preferred.  State  agency  tracking  number 
also  or  otherwise). 

•  Unit  ID  numbers  (a  unit  is  a  boiler 
or  other  combustion  device). 

•  Unit  type  (also  known  as  prime 
mover,  e.g..  wall-fired  boiler,  stoker 


boiler,  combined  cycle,  combustion 
turbine,  etc.). 

•  Primary  fiiel  on  a  heat  input  basis. 

•  Maximum  rated  heat  input  capacity 
of  unit. 

•  For  electrical  generating  units, 
nameplate  capacity  of  the  largest 
generator  the  unit  serves. 

•  For  1995  and  1996  ozone  season 
heat  inputs. 

•  1996  (or  most  recent)  average  NOx 
rate  for  the  ozone  season. 

•  Latitude  and  longitude  coordinates. 

•  Stack  parameter  mformation 
(height,  diameter,  flow,  etc.). 

•  Operating  parameters  (hoiirs  per 
day,  seasonal  throu^put,  etc). 

•  Identification  01  specific  change  to 
the  inventory,  and 

•  The  reason  for  the  change. 

Each  request  for  modification  of  data 
for  non-EGU  point  sources  must  include 
the  following  information: 

•  Federal  Information  Placement 
System  State  Code. 

•  Federal  Information  Placement 
System  (FD>S)  County  Code. 

•  Plant  name. 

•  Facility  primary  standard  industrial 
classification  code  (SIC). 

•  Plant  ID  numbers  (NEDS,  AIRS/ 
AFS.  and  State  agency  tracking  number 
also  or  otherwise). 

•  Unit  ED  numbers  (a  unit  is  a  boiler 
or  other  combustirai  diavioe). 

•  Primary  source  classification  code 
(SCO. 

•  Maximum  rated  heat  input  capacity 
of  unit. 

•  1995  ozone  season  or  typical  ozone 
season  daily  NOx  emissions. 

•  1995  existing  NOx  control 
efficiency. 

•  Latitude  and  Imgitude  coordinates. 

•  Stack  parameter  mformation 
(height,  diameter,  flow,  etc). 

•  Opierating  parameters  (bours  per 
day.  seasonal  throu^iput,  etc). 

•  Identification  of  specific  change  to 
the  inventory,  and 

•  The  reason  for  the  change. 

Each  request  for  modification  of  data 
for  stationary  area  and  nonroad  mobile 
sources  must  include  the  folknring 
information: 

•  Federal  Information  Placement 
System  State  Code. 

•  Federal  Information  Placement 
System  (FIPS)  County  Code. 

•  Primary  source  classification  code 
(SCC). 

•  1995  ozone  season  or  typical  ozone 
season  daily  NOx  emissions. 

•  1995  existing  NOx  control 
efficiency. 

•  Identification  of  specific  change  to 
the  inventory,  and 

•  The  reason  for  the  change. 

Each  request  for  modification  of  data 
for  highway  mobile  sources  must 
include  the  following  information: 


•  Federal  Information  Placement 
System  State  Code. 

•  Federal  Information  Placement 
System  (FIPS)  Coimty  Code. 

•  Primary  source  classification  code 
(SCC)  or  vehicle  type. 

•  1995  ozone  season  or  typical  ozone 
season  daily  vdiicle  miles  traveled 
(VMT). 

•  1995  existing  NOx  control 
programs. 

•  Identification  of  specific  change  to 
the  inventory,  and 

•  The  reason  for  the  change. 
After  this  initial  "shake  out"  period 

before  sulHnission  of  the  SIP  revisions, 
EPA  will  not  adjust  inventories  or  the 
resulting  State  budgets  merely  because 
some  new  infonnatian  on  a  segment  of 
EPA's  projections  comes  to  its  attenticm. 
However,  wrfaen  EPA  reviews  each 
State's  repcMts.  it  will  pay  special 
attention  to  the  causes  for  any 
exceedanoe  of  the  portions  of  the 
inventory  that  the  State  is  controlling  as 
a  means  to  meet  today's  rule.  If  a  State 
exceeds  its  budget  because  erf  greater^ 
than-expected  growth  in  areas  not 
having  additional  controls,  EPA  would 
not  penalize  the  State  by  requiring  the 
State  to  ofiMt  those  increased 
emissiotts.  Rather,  EPA  would  use  the 
base  case  pnqectiaos  far  all  sectors  (as 
revised  after  the  initial  period  described 
above)  and  focus  on  wfaethar  the  State 
had  implemented  the  measures  that  its 
1999  damoostratian  had  shown  would, 
based  on  dioae  base  case  inventories, 
achieve  the  budget  levels.  Similarly,  die 
rule  would  not  penaBae  the  State  if 
comiianents  in  the  budget  prove 
inaocmate  because  of  diaages  in  models 
(e.g..  the  rekase  of  an  updiiad  MOBILE 
modal)  or  because  of  tedmical  anon 
(e.g.,  the  siae  of  a  unit  was  inairiectly 
idoitified  in  the  inventory,  a  unit  was 
douUe-oounted.  or  the  RACT  level 
assumed  in  the  base  is  difiannt  frooB 
what  the  State  uhiaMtely  sriectad  as 
RACT  with  EPA  approval). 

In  the  NPR.  EPA  also  raised  the 
question  of  what  would  happen  if  EPA 
adopts  national  measures  beyond  wdiat 
EPA  alraady  asstimed  in  the  base  case 
2007  invenUvy.  The  EPA  indicated  that 
it  could  use  either  of  two  approaches  in 
response:  (1)  States  could  receive  credits 
for  the  real  emission  reductions  that 
result  from  the  new  Federal  measuras 
and,  therefiDre,  implunent  a  smaller 
portion  of  its  planned  emission 
reductions,  ot  (2)  States  would  be 
required  to  continue  to  implement  the 
measures  in  their  revised  SIPs  because 
affected  States  are  required  to  continue 
to  achieve  emissions  reductions 
equivalent  to  those  which  can  tie 
achieved  through  application  of  highly 
cost-effective  control  measures. 
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One  commenter  supported  the 
emission  reduction  cnKlit  for  State  SIPs 
resulting  from  new  Federal  national 
measures  adopted  after  the  State 
emission  budgets  are  deflned  but  before 
2007.  According  to  this  commenter,  in 
such  a  case  the  State  could  implement 
a  smaller  portion  of  its  planned 
emission  reductions  because  of  the 
reduction  brought  about  by  the  Federal 
national  rule.  Ajiother  commenter  said 
the  EPA  should  allow  full  credit  for  all 
Federal  measures  and  encouraged  the 
EPA  to  timely  implement  and  adopt  all 
Federal  measures.  A  State  said  States 
should  be  allowed  to  take  full  SIP  credit 
for  Federal  measures  which  are 
implemented  in  these  States.  According 
to  one  commenter,  not  allowing  States 
to  take  credit  for  new  Federal  measures 
would  have  the  effect  of  downward 
ratcheting  of  NOx  budgets.  Other  States 
said  new  Federal  measures  not 
accounted  for  in  the  SIP  call  should  not 
be  used  to  offset  State  measures 
required  to  achieve  the  mandated  NOx 
emissions  reductions. 

The  EPA  has  decided  to  adopt  the 
second  approach  described  above.  Thus, 
EPA's  adoption  of  a  national  measiu« 
not  reflected  in  the  base  case  2007 
inventory  would  not  allow  the  State  to 
avoid  a  measure  that  would  otherwise 
be  needed  to  demonstrate  that  the  State 
will  achieve  the  required  reductions.  As 
stated  above,  the  SIP  must  prohibit  all 
emissions  that  contribute  significantly 
to  downwind  nonattainment  and 
maintenance  problems.  The  State 
therefore  is  required  to  eliminate  an 
amoimt  of  emissions  corresponding  to 
what  is  achievable  with  the  highly  cost- 
effective  measures  identified  in  this 
notice.  The  comments  received  have  not 
provided  an  adequate  basis  for 
concluding  that  EPA's  adoption  of  an 
additional  national  measure  justifies 
scaling  back  on  that  requirement.  For 
that  reason,  EPA  will  not  allow  States  to 
adjust  the  base  case  2007  inventory 
inventories  to  reflect  any  such 
additional  national  measures.  Rather, 
for  these  reports  the  States  should 
continue  to  use  the  base  case  2007 
inventory  set  forth  in  this  rule. 

In  the  SNPR,  EPA  also  discussed 
establishing  a  process  for  reassessing  the 
State  budgets  for  the  po8t-2007 
timeframe.  Today's  final  rule  is  based 
on  analyses  using  the  most  complete, 
scientifically-credible  tools  and  data 
available  for  the  assessment  of  transport. 
The  EPA  expects  that  there  will  be  a 
number  of  updates  and  refinements  in 
air  quality  methodologies  and  emissions 
estimation  techniques  over  the  next  10 
years.  Therefore,  EPA  intends  to 
reassess  ozone  transport  using  the  latest 
emissions  and  air  quality  monitoring 


data  and  the  next  generation  of  air 
quality  modeling  tools.  The 
reassessment  will  include  an  evaluation 
of  the  effectiveness  of  the  regional  NOx 
measures  States  have  implemented  in 
response  to  today's  final  rule.  Modeling 
analyses  will  be  used  to  evaluate 
whether  additional  local  or  regional 
controls  are  needed  to  address  residual 
nonattainment  in  the  post-2007 
timeframe.  The  assessment  will  also 
examine  differences  in  actual  growth 
versus  projected  growth  in  the  years  up 
to  2007  as  well  as  expected  future 
growth  throughout  the  entire  OTAG 
region.  The  reassessment  will  also 
review  advances  in  control  technologies 
to  determine  what  reasonable  and  cost- 
effective  measures  are  available  for 
purposes  of  controlling  local  and 
regional  ozone  problems.  In  addition, 
EPA  will  continue  to  look  at  the  issues 
that  surround  the  use  of  output-based 
State  budget  allocations.  Based  on  this 
reassessment,  EPA  may  establish  new 
budget  levels  and  allocation 
mechanisms  for  the  post-2007 
timeframe.  The  current  budget  levels 
and  the  measures  used  to  comply  with 
today's  final  rule  will  renoain  in  effiect 
until  EPA  takes  action  on  establishing 
new  State  budgets. 

6.  Compliance  Supplement  Pool 

The  EPA  has  received  comments 
expressing  concern  that  some  sources 
may  encounter  unexpected  problems 
installing  controls  by  the  compliance 
deadline  that,  in  turn,  could  causa 
unacceptable  risks  for  a  source  and  its 
associated  industry.  More  specifically, 
commenters  have  expressed  concerns 
related  to  the  electricity  industry.  If 
unexpected  problems  arise  for  specific 
sources  that  are  used  to  generate 
electricity,  some  commenters  believe 
that  compliance  with  the  May  1,  2003 
deadline  could  adversely  impact  the 
reliability  of  the  electricity  supply. 
Commenters  that  raised  concerns 
regarding  the  compliance  deadline 
generally  supported  additional 
compliance  flexibility  for  the  SIP  call. 

In  both  the  NPR  and  SNPR.  EPA 
solicited  comment  on  a  number  of 
provisions  that  would  provide 
additional  flexibility  to  both  States  and 
sources  for  the  requirements  of  the  NOx 
SIP  call.  In  the  NPR,  EPA  proposed  that 
the  NOx  SIP  call  would  require  full 
implementation  of  controls  by  no  later 
than  September  2002.  but  solicited 
comment  on  the  range  of 
implementation  dates  finm  between 
September  2002  and  September  2004.  In 
addition  to  the  compliance  deadline. 
EPA  also  soUcited  comment  on  the  role 
of  banking  as  a  separate  compliance 
flexibility  for  the  NOx  SIP  call.  Banking 


may  generally  be  defined  as  allowing 
sources  that  make  emissions  reductions 
beyond  current  requirements  to  save 
and  use  these  excess  reductions  to 
exceed  requirements  in  a  later  time 
period.  Depending  upon  the  design  of  a 
trading  program,  banking  provisions  can 
provide  companies  greater  latitude  for 
when  controls  are  installed  at  particular 
sources.  In  the  SNPR.  EPA  presented  a 
range  of  options  for  incorporating 
banking  in  the  NOx  Budget  Tradhig 
Program  including  early  reduction 
provisions  and  phasing  in  controls.  The 
EPA  received  many  comments 
supporting  banking  in  the  NOx  Budget 
Trading  Program  and  also  as  a  general 
flexibiUtv  mechanism  that  should  be 
permissible  for  any  State  program  used 
to  OHnply.  with  the  NOx  SIP  call. 

In  response  to  comments  supporting 
an  extended  compliance  deadune,  EPA 
has  moved  the  deadline  from  the 
proposed  date  of  September  2002  in  the 
NPR  to  May  1,  2003.  As  discussed 
further  in  Section  V,  this  change 

f>rovides  sources  7-8  additional  months 
or  implementing  control  requirements 
while  ensiiring  that  controls  are  fully 
implemented  by  the  2003  ozone  season. 
The  EPA  believes  that  the  compliance 
date  of  May  1 ,  2003  for  NOx  controls  to 
be  installed  to  comply  with  the  NOx  SIP 
call  is  a  feasible  and  reasonable 
deadline.  See  Section  V.A.I.  and  the 
technical  support  document  "Feasibility 
of  Installing  NOx  Control  Technologies 
By  May  2003"  for  further  discussion. 
To  provide  additioiuil  flexibility  to 
States  and  sources  for  complying  with 
the  NOx  SIP  call  beyond  the  extension 
of  the  compliance  deadline,  EPA  is 
establishing  banking  provisions  and  a 
compliance  supplement  pool  in  today's 
final  rule.  The  banking  provisions  are 
outlined  in  Section  III.F.7.  The 
compliance  supplement  pool  is  a 
voluntary  provision  that  provides 
flexibility  to  States  in  addressing 
concerns  associated  with  fiill 
comoliance  by  May  1.  2003.  Each  State 
will  be  able  to  use  the  pool  to  cover 
excess  emissions  of  sources  that  are 
imable  to  meet  the  compliance  deadline 
during  the  2003  and  2004  ozone 
seasons.  The  pool  may  be  used  to  credit 
sources  that  make  early  reductions  and 
to  directly  delay  the  compliance 
deadline  for  specific  sources.  Credits 
issued  from  the  compliance  supplement 
pool  will  not  be  valid  for  compliance 
past  the  2004  ozone  season.  Tne  EPA 
established  the  compliance  supplement 
pool  by  calculating  one  pool  for  the 
entire  NOx  SIP  call  region.  The  pool 
was  then  allocated  to  Uie  States  in 
proportion  to  the  size  of  the  emissions 
reduction  they  are  required  to  achieve 
under  the  NObc  SIP  call  so  that  each 
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State  has  its  own  compliance 
supplement  pool.  The  size  of  each 
State's  compliance  supplement  pool  and 
the  procedures  that  will  apply  to  the  use 
of  the  pool  are  described  below. 

a.  Size  of  the  Compliance  Supplement 
Pool.  The  EPA  believes  it  js  important 
for  the  size  of  the  pool  to  be  capped. 
Capping  the  {>ool  makes  it  possible  to 
estimate  the  potential  impact  that  the 
compliance  supplement  pool  may  have 
on  NOx  emissions  during  the  2003  and 
2004  ozone  seasons.  Furthermore.  EPA 
does  not  anticipate  problems  for  sources 
in  meeting  the  May  1.  2003  deadline.  If 
there  are  such  cases,  they  should  be 
relatively  fiaw  in  number.  Therefore,  the 
size  of  the  pool  only  needs  to  be  large 
enough  to  cover  the  limited  potential  for> 
unexpected  compliance  delays. 

Today's  final  rule  sets  the  size  of  the 
regional  compliance  supplement  pool  at 
200.000  tons.  The  EPA  believes  this  is 

Table 


a  reasonable  size  for  the  pool  given  the 
analyses  that  were  used  in  establishing 
the  Sute  NOx  budgets  for  today's  final 
rule.  As  disctissed  in  Section  V.A.I., 
EPA  believes  the  most  cost-effective 
control  strategies  available  to  comply 
with  the  proposed  budgets  include  post- 
combustion  controls  (Selective  Catalytic 
Reduction  (SCRl  and  Selective  Non- 
catalytic  Reduction  (SNCRl)  and 
combustion  controls  (e.g..  low  NOx 
burners,  overfire  air.  etc.)  on  large 
electric  generating  imits  and  large  non- 
electric generating  units.  For  the  reasons 
dted  in  Section  V.A.I..  EPA  estimates 
that  the  implementation  of  SCR  controls 
is  potentially  more  complicated  and 
requires  more  time  than  SNCR  or 
combustion  controls  and,  therefore, 
would  determine  what  the  longest 
schedule  would  be  for  full 
implementation  of  the  assumed  NOx 
controls.  Since  EPA  estimates  that  a 


single  SCR  installation  will  take  about 
23  months,  EPA  expects  the  first  SCR 
installations  to  be  completed  in  2001. 
Since  compliance  is  required  by  2003. 
one  can  assume  33  percent  of  SCR 
capacity  will  be  in^led  each  year  from 
2001  to  2003.  The  200,000  ton  number 
is  sufficient  to  cover  the  excess 
emissions  that  must  be  offset  if  one 
year's  worth  of  SCR  installations  were 
delayed  by  a  year.  Table  in-3  shows 
each  State's  compliance  supplement 
pool.  The  200,000  tons  were  allocated  to 
States  in  proportion  to  the  size  of  the 
emissitms  reduction  they  are  required  to 
achieve  under  the  NOx  SIP  call.  The 
EPA  used  this  allocation  methodology 
based  on  the  assumption  that  the  need 
for  the  pool  would  be  directly  related  to 
the  magnitude  of  the  emissions 
reductions  required  in  each  State  to 
comply  with  the  NOx  SIP  call. 


III_3.__State  Ck)MPLiANce  Supplement  Pools 

[Tonsl 


State 


AUbama 

Connecticut 


District  of  Columbia 
Georgia 


Kentudcy 

Maryland ~ 

Massachusetts. 

Michigan  

Missoun  . — 

now  *IOt«Wy   ..•«. 

New  Yak 

North  Caroma  . 

Ohio 

Pennsylvania  .. 
Rhode  Island  .. 
South  Cafolina 


Base 


Virginia 

West  Virginia 
Wisconsin  


Total 


218,610 

43,807 

20.936 

6,603 

240.540 

311.174 

316.753 

230.997 

92.570 

79315 

301.042 

175.089 

106.995 

190.358 

213.296 

372.626 

331.785 

8.295 

138.706 

252.426 

191.060 

190.887 

145.391 


Budget 


4.179.751 


158.677 

40.573 

18.523 

6.792 

177.381 

210,210 

202.584 

155.698 

71.388 

78.168 

212.199 

114.532 

97.034 

179.768 

151.847 

239398 

252.447 

8313 

108.425 

182.478 

155.718 

9^9eo 

106.540 


Tonnage 
reduction 


3.023.113 


58.933 
3.234 

2.413 

(189) 

63.159 

100.964 

114.169 

75.298 

21.182 

1.648 

88342 

60.567 

9360 

10.560 

61.450 

132.728 

79.338 

(18) 

29.281 

68.950 

36.332 

97387 

38361 


Cornpiance 

sptanx 

pool 


10361 

417 
0 
10319 
17.4S6 
19.738 
13318 


15368 

10.489 

1.722 

1331 

10.624 

22347 

13.716 

0 

5.082 
12.093 

6.108 
16337 

6.717 


200.000 


b.  State  Distribution  of  the 
Compliance  Supplement  Pool.  States 
have  two  options  for  making  the  pool 
available  to  sources.  One  option  is  to 
distribute  some  or  all  of  the  pool  to 
sources  that  generate  early  reductions 
during  ozone  seasons  prior  to  May  1. 
2003.  The  second  option  is  to  run  a 
public  process  to  provide  tons  to 
sources  that  demonstrate  a  need  for  a 
compliance  extension.  A  State  wishing 
to  use  the  compliance  supplement  pool 
may  divide  the  State  pool  and  make 


some  of  it  available  to  sotirces  throtigh 
both  options,  or  may  use  only  one  of  the 
options  for  distributing  the  pool  to 
sources  prior  to  May  1. 2003  according 
to  the  procedures  discussed  below.  Tons 
that  are  not  distributed  by  a  State  prior 
to  May  1.  2003  will  be  retired  by  EPA. 

(1)  Early  Reduction  Credits.  The  EPA 
encourages  States  to  consider  making 
the  comphance  supplement  pool 
available  to  sources  through  an  early 
reduction  credit  program.  States  may 
use  early  reduction  credits  as  an 


incentive  for  sources  to  make  NOx 
emissions  reductions  prior  to  the  2003 
ozone  season  that  would  otherwise  not 
occur.  By  generating  early  credits  or 
acquiring  them  from  other  sources, 
companies  will  be  able  to  use  the  early 
reduction  credits  to  extend  the 
timeframe  for  achieving  actual 
emissions  reductions  at  q>ecific  sources 
that  may  require  additional  time.  To 
establish  an  early  credit  program.  States 
that  participate  in  the  NOx  Budget 
Trading  Program  may  use  the  jwovisions 
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set  forth  in  that  trading  program  (See 
Section  Vn.F).  States  not  participating 
in  the  NOx  Budget  Trading  Pro^vm  are 
also  free  to  develop  their  own  rules  for 
granting  early  reduction  credits  and 
recognizing  the  credits  for  compliance 
during  the  2003  and  2004  ozone 
seasons.  The  procedures  for  establishing 
an  early  credit  program  are  presented 
below  in  Section  ni.F.7.c 

(2)  Direct  Distribution  to  Sources. 
States  may  also  distribute  the 
compliance  supplement  pool  directly  to 
sources  that  demonstrate  a  need  for  the 
compliance  supplement.  Under  this 
approech,  sources  would  be  responsible 
for  demonstrating  to  the  State  and 
public  that  achieving  compliance  by 
May  1.  2003  would  create  undue  risk 
either  to  its  ovm  operation  or  its 
asaocisted  industry.  Before  granting  a 
direct  distribution  to  a  source,  the  State 
must  provide  the  public  an  opportunity 
to  conunent  oo  the  validity  of  the  need 
for  dinct  distribution  of  the  compUanoe 
supplement.  The  direct  distribution 
pfOGsas  must  be  initiated  and  completed 
between  September  30. 2002  and  May  1. 
2003.  States  which  choose  to  grant  early 
reduction  credits  cannot  conduct  the 
direct  distribution  until  all  early 
reduction  credits  have  been  issued  by 
the  State.  By  postponing  the  direct 
distributiaQ  until  aftw  September  2002. 

sources  will  have  the  mmfiinnm 

opportuirity  to  achieve  compliance, 
either  througii  installation  of  controls  or 
with  early  reduction  credits,  before 
using  this  option.  States  and  the  public 
vrill  also  be  better  positioned  to 
detenniae  legitimate  requests  after 
September  2002. 

to  eneure  that  direct  distribution  of 
the  caniplianoe  supplement  is  only 
1  to  sources  that  truly  need  a 
KB  extension.  States  are  only 
panaitlBd  to  give  credits  to  an  owner  or 
operator  of  a  source  that  demonstrates 
the  foUowiBf: 

•  The  pracBSB  of  achieving 
lianoeby  Mav  1.  2003  would 
I  undue  ridt  ror  the  source  or  its 

I  industry.  For  electric 
J  units,  the  demonstration 
should  show  that  installing  controls 
would  aeate  unacceptable  risks  for  the 
reliability  of  the  electricity  supply 
during  the  time  of  installation.  This 
demonstration  would  include  a  showing 
that  it  was  not  feasible  to  import 
electricity  from  other  systems  during  the 
time  of  installation.  Non-electric 

Snerating  sources  may  also  be  eligible 
r  the  compliance  supplement  based  on 
a  demonstration  of  risk  comparable  to 
that  described  for  the  electricity 
industry. 

•  Fw  a  source  subject  to  on  early 
reduction  credit  program,  it  was  not 


possible  to  compensate  for  delayed 
compliance  by  generating  early 
reduction  credits  at  the  source  or  by 
acquiring  credits  generated  by  other 
sources. 

•  For  a  source  subject  to  an  emissions 
trading  program,  it  was  not  possible  to 
acquire  allowances  or  credits  for  the 
2003  ozone  season  from  sources  that 
will  make  reductions  beyond  required 
levels  during  the  2003  ozone  season. 

7.  Banking 

As  noted  in  the  NPR  and  SNPR.  States 
have  the  flexibility  to  choose  their  own 
set  of  control  measures  to  meet  their 
Statewide  NOx  budget  estabUshed 
under  the  NOx  SIP  call.  Sutes  and 
sources  have  supp<uted  the  use  of 
emissions  trading  programs  as  a  control 
measure  for  complying  with  the  NOx 
SIP  call  requirements.  EPA  has  provided 
a  model  cap-and-trade  program  (NQx 
Budget  Trading  Prooam)  for  large 
stationary  sources  that  States  can  adopt 
as  one  option  for  establishing  an 
emissions  trading  program.  A  number  of 
commmtere  (both  States  and  sources) 
have  also  expressed  interest  in  pursuing 
alternative  trading  programs  in  addition 
to  or  as  a  substitute  for  the  NOx  Budget 
Trading  Program.  One  possible 
flexibility  mechanism  avail^le  to 
sources  subiect  to  an  emissions  tiadii^ 
program  is  the  ability  to  bank  •mifi^pnt 
reductions.  Banking  may  ganerally  be 
defined  as  allowing  sources  that  make 
emissions  reductions  beyond  required 
levels  to  save  and  use  these  niiess 
reductions  to  compensate  for  emitting 
emissions  above  required  levels  in  a 
later  time  period.  In  the  SNPR.  EPA 
requested  comment  on  whathar  and 
how  hanking  should  be  incorporated 
into  the  design  of  the  NOx  Budget 
Trading  Pro-am.  In  the  proposal,  four 
banking  options  were  presented:  (1) 
Banking  would  not  be  a  feature:  (2) 
benking  would  begin  when  the  trading 
program  bmins  (May  2003):  (3)  aouicas 
would  be  allowed  to  generate  eariy 
reductions  credits  for  use  after  the  start 
of  the  program  and  banking  would 
continue  after  the  program  begins:  (4) 
banking  would  begin  with  the  firrt 
phase  of  a  two-phase  trading  {wogram 
and  continue  thereafter  (i.e..  phaaed-in 
control  requirements).  Tbe  EPA  also 
requested  comment  on  options  for 
managing  the  use  of  banked  allowances 
in  order  to  limit  the  potential  for 
emissions  to  be  significantly  higher  than 
budgeted  levels  because  of  banking.  The 
EPA  specifically  proposed  using  a  "flow 
control"  mechanism  in  the  latter  two 
banking  options  where  the  potential 
exists  for  a  large  amount  of  banked 
allowances  to  be  available  for  use  at  the 
start  of  the  program. 


a.  Banking  Startittg  in  2003. 
Comments  for  the  NOx  Budget  Trading 
Program  were  generally  supportive  of 
including  banking  in  the  trading 
program.  Commenters  noted  that 
allowing  sources  to  make  excess 
reductions  in  one  year  and  use  these 
reductions  to  emit  above  required  levels 
in  a  later  year  encourages  early  and  cost- 
saving  emission  reductions,  helps  avoid 
end-of-season  emissions  spikes  (because 
unused  allowances  retain  their  value  for 
ccnnpliance  in  fiitiire  yean),  and 
encourages  more  expedient 
devefopment  and  implementation  of 
NOx  control  technology.  Commentera 
pointed  out  that  banking  also  provides 
sources  flexibility  in  achieving  emission 
reduction  goals,  allowing  them  to  save 
allowances  in  yean  when  the  cost  of 
achieving  a  given  amiasion  level  is 
relatively  low  far  use  in  yean  when  the 
cost  is  relativriy  h^bar  (far  example,  a 
year  characteriaad  by  low  availability  of 
nuclear  and  hydro  generation  capacity 
would  be  a  higher  coat  year).  Thus, 
banking-was  seen  by  many  commentera 
as  a  critical  tool  Iot  soutom  to  respond 
to  uncertainty.  Some  commentera. 
bowrever.  expressed  caveats  along  with 
their  support  for  banking.  They  dted  the 
need  for  some  form  of  bank  management 
to  ensure  that  the  use  of  banked 
allowances  does  not  detract  from  the 
environmental  goal  of  the  NOx  SIP  calL 
At  leest  one  conunenter  recommended 
that  EPA  identify  hanlripg  as  an  area  to 
be  reviewed  for  problems  during  audits 
of  the  program  to  ensure  it  did  not  have 
a  detrimental  impact 

The  EPA  also  received  comments 
supporting  banking  that  were  not 
^Mdfic  to  the  NOx  Budget  Trading 
Program.  Many  conmienten  addressed 
the  concept  of  h«nHng  whan  proposing 
ahemative  strategies  for  establishing 
and  implementing  the  State  budgets  that 
were  proposed  in  the  NOx  SIP  call. 
Tliese  comments  regarded  h«nlriiig  as  a 
fundamental  fectm  in  establishing  the 
timing  and  control  level  for  the  State 
budgets.  With  all  other  fecton  being 
equal,  a  NOx  SIP  call  that  allows 
banking  provides  additiimal  flexibility 
and  cost  savings  to  affected  sources  than 
a  NOx  SIP  call  without  banUng.  For  this 
reascm.  many  commenten  included 
banking  in  their  alternative  proposals. 

In  order  to  provide  additional 
flexibility  to  States  and  sources  imder 
the  NOx  SIP  call  as  discussed  in  section 
IILF.6..  and  recognizing  that  States  may 
puraue  alternative  trading  programs 
other  than  the  NOx  Budget  Trading 
Program,  the  Agency  believes  it  is 
important  to  establish  criteria  for 
banking  that  would  apply  to  all 
programs  that  States  may  use  to  comply 
with  requirements  of  the  NOx  SIP  call. 
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Therefore,  EPA  is  setting  forth 
provisions  in  today's  final  rule  that  will 
allow  banking  in  the  NOx  Budget 
Trading  Program  and  other  State  trading 
programs.  Trading  programs  used  to 
comply  with  the  NOx  SIP  call  may 
allow  banking  to  start  in  the  first  control 
period  of  the  program.  May  1  through 
September  30.  2003.  Beginning  in  that 
control  period.  States  may  allow  sources 
included  in  these  programs  to  bank  NOx 
emissions  reductions  not  otherwise 
required  by  the  State's  SIP.  for 
compliance  in  future  control  periods.  As 
outlined  below,  the  banking  provisions 
also  require  the  use  of  a  flow  control 
mechanism  beginning  in  2004  and  allow 
States  to  credit  early  reductions 
generated  by  sources  prior  to  2003  that 
may  be  used  for  compliance  only  in  the 
2003  and  2004  ozone  seasons.  The  final 
rule  for  the  NOx  Budget  Trading 
Program  conforms  with  these  banking 
provisions.  Additionally,  alternative 
emissions  trading  programs  used  to 
comply  with  tiie  SIP  call  will  be  subject 
to  these  banking  criteria  as  well  other 
applicable  criteria  in  §  51.121  and  any 
other  applicable  EPA  guidance  such  as 
the  Economic  Incentive  Program  rules 
and  guidance. 

b.  h4anagement  of  Banked 
Allowances.  Many  utility  and  industry 
commenters  generally  opposed  the  use 
of  discounts  or  constraints  on  banked 
allowances,  arguing  that  such  measures 
would  reduce  the  incentives  to  control 
emissions  beyond  required  levels.  In 
addition,  commenters  felt  the  measures 
were  overly  complex  and  restrictive,  as 
well  as  unnecessary,  since  the  stringent 
control  level  proposed  would  serve  as  a 
barrier  to  overcontrol,  precluding  the 
establishment  of  a  sizeable  bank. 
Several  commenters  remarked  that  any 
decision  regarding  whether  and  to  what 
extent  a  trading  program  should  impose 
restrictions  on  the  use  of  banked 
allowances  should  proceed  from  an 
analysis  of  the  air  quality  effects  of  that 
use;  in  the  absence  of  such  an  analysis, 
there  would  be  littie  basis  for  imposing 
restrictions  or  for  deciding  what 
restrictions  would  properly  address  air 
quality  effects.  However,  these 
conunenters  did  not  provide  analyses 
demonstrating  that  the  use  of  banked 
allowances  in  any  given  season  would 
not  be  a  problem  in  the  context  of  the 
NOx  SIP  call.  One  commenter  pointed 
out  specifically  that  the  sheer 
magnitude  of  the  SIP  call  region  should 
preclude  EPA  from  implementing  a  flow 
control  management  scheme  similar  to 
that  used  under  the  Ozone  Transport 
Commission's  (OTC)  trading  program, 
since  protection  of  problem  areas  would 
not  be  feasible  on  such  a  lai^e  scale. 


Several  commenters  who  were 
opposed  to  the  management  of  banked 
allowances,  however,  stated  that  if 
restrictions  were  to  be  imposed,  they 
would  favor  flow  control  as  the  most 
cost-effective,  least  rigid  means  of 
management.  A  few  commenters  added 
that,  if  implemented,  flow  control 
should  be  applied  on  a  source-by-source 
basis  so  as  to  avoid  penalizing  all  of  the 
participants  in  the  trading  program  for 
the  excess  banking  of  individual 
participants.  One  commenter  stated  that 
if  EPA  concludes  that  there  is  an 
adequate  basis  for  imposing  some  type 
of  restriction,  it  should  avoid  placing 
any  absolute  limit  on  the  amount  of 
banked  allowances  that  can  be  used  in 
a  given  season.  Another  commenter 
suggested  that  if  EPA  chooses  to 
propose  managed  banking,  it  should 
consider  establishing  an  initial  period 
without  managed  banking  upon  which  a 
managCKl  banking  program  can  later  be 
based  if  it  turns  out  that  "trading 
contributes  to  nonattainment."  Several 
additional  commenters,  most  notably 
northeastern  States  and  a  few 
environmental  groups,  supported  the 
use  of  a  flow  control  management 
system  to  discourage  excess  use  of 
banked  allowances  in  any  one  ozone 
season.  One  such  commenter  suggested 
that  EPA  conduct  an  analysis  similar  to 
that  used  by  the  OTC  in  determining  the 
appropriate  level  of  flow  control  for  the 
SIP  call  region. 

Based  on  the  stated  goal  of  the  NOx 
SIP  call,  to  achieve  specified  limits  on 
NOx  emissions  for  the  purpose  of 
reducing  NOx  and  ozone  transport 
across  State  biiundaries  in  the  eastern 
half  of  tiie  United  States,  EPA  believes 
it  is  appropriate  to  place  some 
limitation  on  the  amount  of  emissions 
variability  that  may  occur  with  banking, 
and  therefore,  occur  with  the  transport 
of  NOx.  At  the  same  time,  any 
limitations  on  banking  should  still  fit 
within  the  market-based  structure  of 
trading  programs,  rather  than  imposing 
overly  stringent  limits  that  would 
potentially  eliminate  the  advantages  of 
having  banking  in  the  first  place.  For 
these  reasons.  EPA  is  including  a 
provision  in  today's  final  rule  requiring 
any  State  program  used  to  comply  with 
the  requirements  of  the  NOx  SIP  call 
that  allows  banking  to  limit  the 
potential  effects  of  banking  through  a 
flow  control  mechanism  aS  described 
below.  The  flow  control  mechanism  will 
be  applicable  starting  in  the  2004  ozone 
season.  In  this  year,  unused  credits  from 
the  compliance  supplement  pool  as  well 
as  imused  credits  or  allowances  fiom 
the  2003  ozone  season  would  be 
considered  banked. 


The  EPA  believes  that  the  flow 
control  mechanism  serves  as  an 
important  insurance  policy  against 
emissions  variability  in  emissions 
trading  programs  used  to  comply  with 
the  NOx  SIP  call.  The  mechanism  as 
described  below  would  only  restrict  the 
use  of  banked  allowances  or  credits 
when  a  significant  amount  are  used  for 
compliance  in  a  specific  ozone  season. 
Based  on  the  analyses  in  the  RLA,  EPA 
believes  that  the  flow  control 
mechanism  is  set  at  a  level  that  will 
allow  sources  to  use  banking  without 
restriction.  However,  the  flow  control 
mechanism  provides  the  extra  security 
to  downwind  areas  that  banking  will  not 
result  in  significant  increases  of 
emissions  above  budgeted  levels.  The 
EPA  also  recognizes  that  a  wide  variety 
of  emissions  trading  programs  may  be 
used  by  States.  Therefore,  the 
requirements  for  the  flow  control 
mechanism  described  below  are 
intended  to  be  general,  thus  allowing 
States  the  flexibility  to  adjust  the  flow 
control  mechanism  to  fit  the  specific 
needs  of  each  program.  Section  Vn.F. 
also  provides  further  discussion  of  the 
flow  control  mechanism  and  describes 
how  it  is  incorporated  into  the  NOx 
Budget  Trading  Program. 

The  flow  control  mechanism  allows 
the  imlimited  banking  of  emissions 
reductions  by  sources  during  and  after 
2003,  but  discourages  the  "excessive 
use"  of  banked  allowances  or  credits  by 
establishing  either  an  absolute  limit  on 
the  number  of  banked  allowances  or 
credits  that  can  be  used  each  season  or 
a  rate  discounting  the  use  of  banked 
allowances  or  credits  over  a  given  level. 
The  key  issue  with  flow  control  is  to 
establish  the  level  at  which  flow  control 
is  triggeied.  In  the  SNPR.  EPA  solicited 
comment  on  establishing  the  level  at  10 
percent  of  the  ozone  season  budget  for 
the  sources  included  in  the  trading 
program.  This  level  was  proposed 
because  10  percent  seems  to  be  a 
reasonable  number  that  would  allow  a 
significant  amount  of  banked 
allowances  or  credits  to  be  used,  but  not 
so  many  as  to  jeopardize  the  intended 
effects  of  Uie  NOx  SIP  call  in  a  given 
season.  The  EPA  also  proposed  the  10 
percent  number  because  it  is  the  level 
used  for  flow  control  in  the  OTC's 
trading  program.  Although  some 
coimnentere  questioned  whether  this 
number  is  appropriate  for  the  NOx  SIP 
call  region,  commenters  did  not  provide 
explicit  analyses  or  recommendations 
for  a  different  number.  Thus.  EPA 
continues  to  beUeve  that  10  percent  is 
a  reasonable  number  and  is  including 
this  in  today's  final  rule.  Based  on  Xhe 
analyses  in  the  RIA,  EPA  does  not 
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anticipate  sources  to  banle  above  the  10 
percent  level.  Therefore,  this  level 
should  prevent  significant  emissions 
increases  resulting  from  banking 
without  restricting  sources  normal 
operations.  The  effect  of  flow  control  set 
at  10  percent  of  the  trading  program 
budget  is  that  for  a  given  season,  sources 
may  use  banked  allowances  or  credits 
for  compliance  without  restrictions  in 
an  amount  up  to  10  percent  of  the  NOx 
budget  for  those  sources  in  the  trading 
program.  Banked  allowances  or  credits 
that  are  used  in  an  amount  greater  than 
10  percent  of  the  NOx  budget  for  those 
sources  will  have  restrictions  that  are 
described  below. 

The  EPA  believes  it  is  necessary  to 
provide  flexibility  to  States  for 
determining  how  to  apply  the  10 
percent  flow  control  in  individual 
trading  programs  and  for  determining 
the  appropriate  restrictions  for  banked 
allowances  or  credits  that  are  used  in  an 
amount  greater  than  the  10  percent 
number.  States  have  the  flexibility  to 
apply  the  flow  control  mechanism  to 
speciHcally  control  the  use  of  banked 
allowances  or  credits  at  each  source  or 
to  apply  the  mechanism  more  broadly 
across  the  entire  trading  program.  For 
example,  by  applying  flow  control  at  the 
source  level,  a  State  would  allow  each 
source  participating  in  the  trading 
program  to  use  banked  allowances 
without  restrictions  in  an  amount  not 
greater  than  10  percent  of  its  allowable 
NOx  emissions  for  the  ozone  season. 
Conversely,  flow  control  could  be 
applied  so  that  individual  sources  may 
use  banked  allowances  or  credits  in  an 
amount  more  than  10  percent  without 
restrictions,  but  the  total  number  used 
throughout  the  entire  trading  program 
(i.e..  total  number  of  banked  credits  or 
allowances  used  for  compliance 
throughout  all  States  participating  in  the 
trading  program)  could  not  exceed  10 
percent  of  the  allowable  NOx  emissions 
for  all  sources  in  the  trading  program 
without  restrictions.  The  net  effect  is  the 
same  under  either  approach — banked 
allowances  or  credits  may  be  used  each 
year  without  restrictions  in  an  amount 
that  does  not  exceed  10  percent  of  the 
allowable  NOx  emissions  for  all  sources 
covered  by  the  trading  program.  The 
NOx  Budget  Trading  Program  uses  the 
latter  approach.  See  Section  Vn.F.  for 
more  details. 

The  second  issue  for  the  flow  control 
mechanism  is  to  determine  what 
restrictions  should  be  placed  on  banked 
allowances  or  credits  that  are  used  in  an 
amount  greater  than  10  percent  of  the 
allowable  NOx  emissions  for  all  sources 
covered  by  the  trading  program.  Again. 
EPA  is  providing  flexibility  for  the 
restrictions  that  States  may  use.  States 


may  use  a  discount  that  is  no  less  than 
two-for-one.  requiring  sources  to  retire 
one  additional  banked  allowance  or 
credit  for  each  banked  allowance  or 
credit  used  for  compliance  in  an  amount 
greater  than  the  10  percent  level.  Or 
States  may  set  the  10  f>ercent  level  as  a 
hard  cap  and  not  allow  any  banked 
allowances  or  credits  to  be  used  in  an 
amount  greater  than  the  10  percent 
level.  Although  the  discount  option 
provides  more  flexibility  to  sources  and 
mora  uncertainty  regarding  NOx 
emissions  in  a  given  year,  EPA  believes 
both  options  serve  as  an  acceptable 
restriction  for  limiting  the  variability  of 
emissions  associated  with  banking.  As 
described  in  Section  Vn.F,  the  NOx 
Budget  Trading  Program  uses  the  2-fbr- 
1  discount  as  the  applicable  restriction. 

c.  Early  Reduction  Credits.  The 
majority  of  commenters  for  the  NOx 
Budget  Trading  Program  generally 
supported  the  option  of  awarding  early 
reduction  credits.  Commenters  noted 
that  the  issuance  of  credits  will  provide 
cost  savings  and  environmental  benefits 
by  encouraging  early  reductions, 
facilitate  compliance  with  the  budget  by 
allowing  sources  to  earn  allowances  that 
may  be  used  to  delay  more  stringent 
emission  reductions,  and  stimulate  the 
market  by  ensuring  allowances  are 
available  for  trading  at  the  program 
start.  Several  commenters  advocated 
making  early  reduction  credits  available 
for  any  reductions  that  exceed  baseline 
controls,  whereas  other  commenters 
supported  early  reduction  credits  only  if 
they  exceed  the  controls  required  under 
the  SIP  call,  as  was  proposed  by  EPA. 
A  few  other  commenters  suggested 
levels  between  these  two  options.  A  few 
OTC  States  suggested  that  OTC 
allowances  banked  in  Phase  II  (between 
1999-2003  for  reductions  beyond  an 
approximate  0.20  Ib/mmBtu  rate)  could 
be  used  as  early  reduction  credits  in  the 
NOx  Budget  Trading  Program,  either 
one-for-one  or  at  a  discount  ratio, 
depending  on  the  level  beyond  which 
credits  were  awarded  in  the  latter 
program.  A  few  remaining  commenters, 
concerned  about  the  potential  for 
creating  or  exacerbating  ozone 
violations,  supported  early  reduction 
credits  and  banking  only  if  coupled 
with  flow  control. 

Regarding  the  appropriate  length  of 
the  period  in  which  early  reductions 
could  be  earned,  some  commenters 
supported  EPA's  proposed  option  in  the 
SNPR  of  a  two-year  early  reduction 
period,  while  others  favored  a  three  or 
four-year  period.  At  least  one 
commenter  specifically  recommended 
that  the  early  reduction  period  start  in 
January  1995.  while  another  suggested 
September  1998.  Several  commenters 


rejected  EPA's  suggestion  that  eariy 
reduction  credits  be  calculated  as  a  set- 
aside  from  the  first  five  years  of 
allowances,  arguing  that  treating  the 
credits  as  set-asides  would  be 
inconsistent  with  the  natiue  of  early 
reduction  credits.  Conversely,  a  few 
other  commenters  fielt  the  credits  should 
be  awarded  from  within  State  budgets  to 
avoid  budget  inflation.  Additional 
commenters  criticized  EPA's  suggestion 
that  if  early  reduction  credits  were 
awarded,  they  be  awarded  at  the 
company  level,  arguing  instead  for 
individual  source  awaids.  One 
commenter  stated  that  awards  on  a 
company  basis  would  not  address  the 
load  shifting  concerns  EPA  cited,  while 
another  thought  EPA  could  address  the 
load  shifting  concern  by  basing  credits 
on  activity  levels  in  a  historic  period 
rather  than  by  shifting  to  a  company- 
level  award.  Finally,  at  least  one 
commenter  felt  that  States  should  be 
able  to  independently  establish 
parameters  for  awarding  voluntary  early 
reductions. 

For  the  reasons  set  forth  in  Section 
in.F.7,  Compliance  Supplement  Pool, 
EPA  is  allowing,  but  not  requiring. 
States  to  grant  early  reduction  credit  to 
sources  that  reduce  their  ozone  season 
NOx  emissions  below  levels  specified 
by  the  State  prior  to  the  2003  control 
period.  The  early  reduction  credits  may 
be  used  by  sources  for  compliance 
during  the  2003  and  2004  ozone 
seasons.  EPA  believes  that  an  early     . 
credit  program  can  be  helpful  to 
encourage  emissions  reductions  prior  to 
the  2003  ozone  season  that  would  not  be 
made  without  an  economic  incentive  for 
the  sources  to  act.  Furthermore,  the 
early  credit  program  will  provide 
additional  allowances  or  credits  for  use 
during  the  2003  and  2004  ozone 
seasons.  By  generating  early  credits  or 
acquiring  early  credits  hx)m  other 
sources  that  generated  credits, 
companies  would  have  greater  latitude 
in  determining  when  actual  emissions 
reductions  are  achieved  at  specific 
sources.  As  discussed  in  Section  III.F.7, 
this  may  be  beneficial  to  some 
companies  that  are  concerned  about  the 
time  and  efTort  required  to  install  all 
necessary  emissions  controls  prior  to 
May  2003.  States  will  be  limited  in  the 
amount  of  early  reduction  credits  that 
they  may  grant  by  the  amounts  set  forth 
in  Section  III.F.7  Compliance 
Supplement  Pool.  The  potential  pool  of 
credits  that  is  available  to  each  State  is 
intended  to  be  large  enough  to  provide 
a  real  incentive  for  early  reductions  and 
enough  flexibility  to  allow  the 
installation  of  some  control  equipment, 
if  necessary,  past  May  2003. 


Section  Vn.F.  of  today's  preamble 
outlines  how  the  early  credit  program  is 
being  incorporated  into  the  NOx  Budget 
Trading  Program  and  how  banked 
allowances  from  the  OTC  program  may 
oe  integrated  with  this  provision.  States 
that  develop  alternative  trading 
programs  may  craft  their  early  reduction 
program  to  meet  the  needs  of  their 
specific  trading  program.  The  follov«ng 
outlines  the  general  requirements  that 
any  early  reduction  program  used  to 
comply  with  the  NOx  SIP  call  should 
meet.  For  an  emission  reduction  to  be 
eligible  as  an  early  reduction  credit,  it 
must  meet  the  following  criteria: 

•  Surplus— The  reduction  is  not 
contained  in  the  State's  SIP  or  otherwise 
required  by  the  CAA. 

•  Verifiable — ^The  reduction  can  be 
verified  as  actually  having  occuied. 

•  Quantifiable— The  reduction  is 
quantified  according  to  procedures  set 
forth  by  the  State  and  approved  by  EPA. 
Early  reduction  credits  generated  by 
sources  serving  electric  generators  with 
a  nameplate  capacity  greater  than  25 
MWe  or  greater  or  boilers,  combustion 
turbines  and  combined  cycle  imits  with 
a  maximum  design  heat  input  greater 
than  250  mmBtu/hr,  should  be 
quantified  according  to  the  monitcving 
provisions  of  part  75,  subpart  H  as 
required  in  §  51.121(h)(l)(iv). 

Beyond  the  above  requirements. 
States  are  free  to  develop  an  early  credit 
program  that  meets  the  needs  of  their 
specific  trading  program  provided  the 
State  does  not  issue  credits  in  an 
amount  greater  the  size  of  the  credit 
pool  presented  in  Section  III.F.7.  A 
State's  early  credit  program  may  be 
established  for  any  ozone  season 
occurring  after  a  State's  early  credit  rule 
is  approved  by  EPA  into  the  State's  SIP 
revision  and  before  May  1,  2003. 

To  ensure  that  a  State  does  not  issue 
an  amount  of  early  credits  beyond  the 
amount  specified  in  each  State's 
compliance  supplement  pool,  EPA 
recommends  that  a  State  develop 
procedures  to  be  used  in  case  there  is  an 
over-subscription  of  the  early  credit 


pool.  Possible  options  include  granting 
early  credits  on  a  first-come,  first-served 
basis  or  waiting  until  all  applications 
are  submitted  and  then  discounting  the 
early  credits  on  a  pro-rata  basis  so  that 
the  amount  of  early  credits  issued 
equals  the  size  of  the  State's  pool.  States 
may  also  influence  the  amount  of  early 
credits  that  sources  generate  by 
considering  what  level  of  emissions 
reductions  the  State  will  recognize  as 
early  reductions.  For  example,  a  State 
may  choose  to  issue  early  reduction 
credits  for  any  reductions  below 
applicable  requirements.  However,  the 
State  may  choose  to  make  the 
demonstration  more  stringent  by 
requiring  early  reduction  credits  to  be 
generated  by  reductions  that  are  below 
a  limit  that  is  tighter  than  applicable 
requirements  (e.g.,  grant  early 
reductions  that  are  30  percent  below 
applicable  requirements  or  below  a 
fixed  level  such  as  0.20  Ib/mmBtu). 

hi  the  SNPR,  EPA  also  solicited 
comment  on  a  phased-in  NOx  Budget 
Trading  Program  that  would  begin  in 
2001,  two  years  prior  to  the  compliance 
date  for  the  NOx  SIP  call.  In  response 
to  the  proposal,  most  commenters  that 
discussed  the  phase-in  program  option 
were  generally  opposed  to  it.  Their 
primary  argument  was  that  such  a 
program  would  effectively  accelerate  the 
compliance  date  for  NOx  controls  under 
the  SIP  call.  A  fiew  commenters, 
however,  still  supported  the  phase-in 
approach  as  a  means  of  mitigating  the 
uncertainties  inherent  in  the  allowance 
market  that  would  develop  for  the  2003 
control  period,  allowing  sources  to  gain 
experience  prior  to  2003.  Some 
commenters  specifically  favored  a 
phase-in  approach  only  if  it  does  not 
interfere  with  the  2003  ozone  season 
compliance  schedule,  whereas  others 
supported  a  phase-in  approach  as  a 
means  of  reducing  the  burdens  of  the 
2003  ozone  season  compliance 

schedule. 

Today's  final  rule  requires  States  to 
achieve  the  necessary  emissions 
reductions  by  May  2003  and  does  not 


require  States  to  phase-in  controls  prior 
to  2003.  States  that  wish  to  phase-in 
controls  prior  to  2003  as  a  pliart  of  a  State 
trading  program  may  do  this,  but  they 
are  not  required  to  do  so  to  comply  with 
the  NOx  SIP  call.  SUtes  that  establish  a 
phased-in  trading  program  in  order  to 
allow  sources  to  generate  early 
reduction  credits  will  be  subiect  to  the 
requirements  for  early  reductions  as 
described  above,  including  the 
requirement  that  a  State  may  not  grant 
an  amount  of  early  reductions  in  excess 
of  the  State's  compliance  supplement 
pool.  For  a  discussion  of  how  the  Ozone 
Transport  Commission's  trading 
program  may  be  integrated  with  the 
compliance  supplement  pool  and  the 
early  reduction  provisions,  see  Section 
vn.F.  which  descrit>es  the  banking 
provisions  of  the  NOx  Budget  Trading 
Program. 

G.  Final  Statewide  Budgets 
l.EGU 

a.  Description  of  Sheeted  Approach. 
As  described  in  Section  III.B.3.  of  thU 
notice,  the  ECU  budget  component  is 
calculated  based  on  applying  a  0.15  lb/ 
mmBtu  emission  limit  to  sources  greater 
than  25  MWe.  This  limit  is  appUed 
unifcmnly  across  all  States  that  are 
covered  by  this  SIP  call.  The  higher  of 
1995  or  1996  heat  input,  grown  to  2007 
is  used  to  calculate  the  budget 
com{>onent. 

b.  Summary  of  Budget  Component. 
Both  the  2007  electricity  generating 
Base  Case  and  the  electricity  generating 
Budget  component  were  revised  from 
die  levels  in  the  SNPR  based  on  the 
changes  described  in  Section  III.B.3.  of 
this  notice.  These  revisions  are  shown 
in  Tables  in-4  and  ffl-5.  The  difference 
between  the  revised  2007  Base  Case  and 
Budget  emissions  from  the  SNPR  and 
the  final  Base  Case  and  Budget 
emissions  is  shown  in  Table  III-4. 
Negative  changes  indicate  decreases. 
The  final  percent  reduction  from  the 
2007  Base  Case  to  the  Budget  is  shown 
in  Table  III-5. 


J/^BUE  llM.— Changes  to  Revised 


SNPR  Base  Case  and  Budget  Componekts  for  ELEcraicnv  Generating 
Units 

(Tons  NOx/saason]  


ConnectKul 


District  of  Columbia 
Qawgia  


Kenluoky 


Revised  base 


86.201 

7,048 

10.727 

236 

84,890 

119,756 

158.917 

130919 


Rnalbese 


76.900 

5.600 

5.800 

•0 

86.500 

119.300 

136.800 

107,800 


Perosni 


-10 

-21 

-46 

-100 

2 

0 

-14 

-18 


budget 


30,644 

5.245 

4.994 

152 

32.433 

36.570 

51318 

38.775 


Fintf  budget 


29.061 

2.583 

3.523 

207 

302S6 

32.045 

49,020 

36,753 


Peroani 


-6 
-51 
-29 

36 

-7 

-12 

-5 

-5 
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TABLE  IIM.— Changes  to  Revised  SNPR  Base  Case  and  Budget  Components  for  Electricity  Generating 

Units— Continued 

rons  NOx/season] 


State 


Maryland  

MMaachusette 

Michigw) 

Missouri 

rMW  «Mr89y   

NewYorit  

North  Carolna  . 

OWo 

Pamytvania ... 
Rhods  Wand ... 
SoulhCaroina 

Tarmaasae  

Virginia  

Weat  Virginia ... 
Wiaoonsin  .......> 


Revisadbaae 


Total 


37,575 
24.998 
73.585 
81,799 
17,484 
43.706 
86372 
167.601 
120.979 
1.361 
57.146 
63,844 
51.113 
78.374 
45.538 


Final  base 


1.568,665 


32,600 

16,500 

86,600 

82.100 

18.400 

38.200 

84.800 

163.100 

123.100 

1.100 

36.300 

70.900 

40.900 

115.500 

52,000 


-13 

-34 

18 

0 

5 

-10 

2 
-19 
-36 

-18 

-80 

51 

14 


Raviaad 
budget 


1,501,800 


12.971 
14.651 
29.458 
26.450 

8.191 
31,222 
32.691 
51.493 
45,971 

1.609 
19342 
26.225 
20,990 
24.045 
17346 


Final  budget 


563,784 


14307 
15.033 
28.165 
23.923 
10363 
30.273 
31394 
48.468 
52.000 
1.118 
16.290 
25386 
18JZS8 
26.439 
17372 


Percent 
change 


543.825 


14 

3 

-4 

-10 
33 
-3 
-4 
-6 
13 

-31 

-18 
-3 

-13 

10 

4 


•The  baae  caae  lor  DC  is  adualy  projected  to  be  3  Ions  par  aeaaon.  The  base  caae  v*iea  in  Ihto  trt)le  era  rounded  10  the  naareat  100  tons. 


Table  III-5.— Final  NOx  Budget  Components  and  Percent  Reduction  for  Electricity  Generating  Units 

(tons/season) 


Slate 


Corvwclicut 


OteMctofColumbte 
Georgia 


Kentucky 


Final  base 


New  Yortt 
Norsi  uaroana 

Ohio 

Psmsywania  .. 


Soutt)  Carolna 

Tannaaaee  

Virgmte 

WaatVhginte  .. 


Total 


The 


for  DC  is  adualy  projected  to  be  3  tons  par 


76300 

5.600 

5300 

•0 

86300 

119300 

136300 

107300 

32.000 

16300 

86300 

82.100 

18.400 

36300 

84300 

163.100 

123.100 

1.100 

36300 

70300 

40300 

115300 

52,000 


Finiri  budget 


29361 
2363 
3323 
207 
303S6 
32345 
49320 
36.753 
14307 
15333 
28.166 
?3.9?3 
10363 
30373 
31394 
48.468 
52300 
t.118 
16390 
25386 
183S8 
26.439 
17372 


Percer4  reduo- 
Hon 


1,501300 


54332S 


62 
S4 
30 
NA 
66 
7S 
64 
06 
66 
9 
67 
71 
41 
23 
63 
70 
66 

56 

64 
86 

77 
66 

64 


The  base 


vshiss  in  this  tabte  are  roundsd  to  the  neerest  100  tons. 


2.  Non-EGU  Point  Sources 

As  indicated  in  the  proposal  and 
discussed  earlier  in  this  notice.  EPA 
continues  to  believe  that  technically 
feasible  control  measures  costing 
between  an  average  of  $1,000  to  $2,000 

Cir  ozone  season  ton  (1990  dollars)  are 
ghly  cost-eCbctive  and  therefore 
should  be  the  basis  for  determining  the 
significant  amounts  that  must  be 
eliminated  by  each  covered  (urisdiction. 
In  the  SNPR.  EPA  committed  to 
examining  alternatives  that  would  limit 


the  number  of  affected  non-EGU  souices 
for  the  purpose  of  establishing 
emissions  budgets,  yet  still  achieve  the 
environmental  objective  of  mitigwHng 
broad-scale  ozone  transport.  The  EPA 
examined  alternatives  that  target 
reductions  from  the  largest  non-EGU 
source  category  groupi^.  and  within 
each  of  the  largest  groupings  applied  the 
cost-effiBctiveness  criteria.  The  resulting 
emissions  budget  covers  the  majority  of 
emissions  from  large  non-utility 
sources,  and  does  not  include 


reductions  from  smaU  sources  and 
sources  that,  as  s  group,  are  not  efScient 
to  control,  or  are  already  covered  by 
other  Federal  meesures  (e.g.,  CAA  §  112 
MACT).  The  description  below 
summarizes  the  budget  approach  for 
mm-EGU  point  sources. 

a.  Description  of  Selected  Approach. 

(1)  NOx  Budget  Sources.  The 
following  approach  is  used  to  determine 
if  a  unit's  emissions  would  be  decreesed 
as  part  of  the  budget  calculation. 


Industrial  boilers,  turbines,  stationary 
internal  combustion  engines  and  cement 
manufecturing  are  the  only  non-EGU 
sources  for  which  reductions  are 
assumed  in  the  budget  calculation. 

1.  Use  heat  input  capad^  data  for 
each  source  if  the  data  are  in  the 
updated  inventory. 

2.  If  heat  input  capacity  data  are  not 
available,  use  the  defeult  identification 
of  fffn'tH  and  large  sources  developed  by 
EPA/Pechan  for  OTAG  and  also  used  to 
develop  the  NPR  snd  SNPR  budgeU  for 
source  categories  with  heat  input 
capacity  fidds  ("defeult  data"). 

3.  Emission  reducti<ms  would  be 
affiiiTMMt  if  specific  source  heat  input 
capacity  data  or  defeult  data  indicate 
that  a  source  is  greater  then  250  mmBtu/ 
hr  in  the  updat^  inventory. 

4.  If  speofic  or  defeult  heat  input 
capacity  data  are  not  available  in  the 
updated  inventcvy  (or  not  appropriate 

'  for  a  particular  source  cstegory). 
emission  reductions  would  be  assumed 
if  the  unit's  average  summer  day 
emissions  are  greater  than  one  ton  per 
day  based  on  the  updated  invoitory. 

5.  All  others  sre  ''small"  and  no 
emission  reductions  are  assumed. 

It  should  be  noted  (as  described 
earlier  in  this  section)  that  no  emissions 
reductions  are  assumed  for  point 
sources  with  capacities  less  than  at 
equal  to  250  mmBtu/hr  but  with 
emissions  greater  than  1  ton/day  for 


purposes  of  calculating  the  budget.  This 
is  a  change  from  the  NPR  whidi 
assumed  RACT  omtrols  on  units  with 
capacities  less  than  or  equal  to  250 
mmBtu/hr  and  emissions  greater  than  1 
ton/day. 

(2)  Control  Levels.  For  purpoees  of 
calculating  the  State  NOx  budgets  fot 
the  relevsnt  sources  (described  above), 
the  followring  emissions  decreeses  from 
uncontrolled  levels  were  assumed: 

1.  Non-EGU  boilers  snd  turbines— 
60%decreese. 

2.  Stationary  internal  combustion 
engines— 90%  decrease. 

3.  Cement  manufecturing  plants — 
30%  decrease. 

These  controls  result  in  sn  overall 
reduction  in  emissions  from  all  affected 
large  non^GU  point  sources  of  almost 
40  percent  (187300  tons  per  seeson 
deoeese). 

Each  State's  budget  is  based  on 
application  of  these  controls  beginning 
on  May  1. 2003.  The  EPA  recognizes 
that  if  States  include  these  source 
categories  in  a  regionwide  trading 
program,  as  EPA  encourages  States  to 
do.  eadit  State  will  comply  with  its 
budget  throv^  compliance  of  its 
aouroes  with  the  requirements  of  the 
region%vide  trading  jHOgram.  Of  course. 
xin^Vw  the  trading  progrsm.  sources  in  s 
State  may  acquire  or  sell  allowances 
that  will,  in  turn,  allow  for  higher  or 
lower  emissions  levels  for  that  State 


than  assumed  in  this  action.  Because 
EPA  has  determined  that  the  ambient 
effect  of  such  a  trading  program  acroas 
the  region  is  consistent  with  the  basis 
for  including  States  in  the  SIP  call  (see 
discussion  below  at  Section  IV).  B^A 
has  structured  its  rufe  to  allow  a  State 
to  meet  its  budget  by  including  the 
amount  of  emissioiis  for  vdiidi  sources 
in  the  State  hold  allowances  from  out- 
of-State  sources.  Ovoall.  total  NOx 
mni««inn«  in  the  rogicMi  will  be  within 
the  budget 

b.  Summary  of  Budget  Component 
Both  the  2007  Base  Case  sad  Budget 
component  for  non-electricity 
generating  p<Hnt  sources  Mittn  revised 
based  on  the  diangss  described  above. 
Changes  to  the  2007  bsse  reflect  dianges 
in  the  bese  year  (1995)  emissions  and 
changes  in  growth  fecton.  diangss  to 
the  budget  ctuapoaBUtt  reflect  these 
dianges  as  well  as  the  diange  in  level 
of  controL  These  resulting  budgst 
compooaots  are  diown  in  Triiles  in-6 
and  III-6.  The  dithnnce  between  the 
2(XI7  Bese  Case  and  Budget  emissions  ss 
mvised  in  the  SNPR  and  the  final  Base 
Case  and  Budget  emissions  far  noo- 
electridty  generating  point  aouroes  is 
shown  in  Table  ni-6.  Negative  diangSi~ 
indicate  decreaaes.  The  final  pansent 
reduction  friun  the  2007  Base  Csse  to 
the  Budget  is  shown  in  Tsble  10-7. 


TABLE  IIW -<>iANGES  TO  REVISED  BASE  CASE  AND  BUDGET  COMPON0*TS  FOR  NON^LECTROTY  GB«RAT»^ 

SOURCES 
(Tons  NOx/ssason) 


ConrwcHcul 


District  of  Columbis 
Georgia  


Kertucky 
Merytand 


Revised  bese 


lyiissouri 

NewYortc  

Nortti  Carolina . 

ONo ~ 

Pennsylvania  ... 
Rhode  istand  ... 
SouttiCwoNna 


Virginia 

West  Virginia 


Total 


48.167 
53S4 
5378 

311 
33339 
66361 
51339 
19319 
10.710 
9.978 
61356 
12320 
22328 
20353 
34.412 
53329 
74339 

327 
34394 
67.774 
25309 
42.733 
21363 


FinsI 


722.101 


49.761 
5373 
1.781 
310 
33.939 
55.721 
71370 
18.966 
10362 
9.943 
79334 
13.433 
22328 
25.791 
34.027 
53341 
73.748 
327 
34.740 
60.004 
39.766 
40.192 
22.796 


757381 


3 

0 

-66 

0 

0 

-15 

37 
0 
3 
0 

28 
9 
0 

24 

-1 
0 

-1 
0 

-1 
-11 

56 

-6 

7 


Revteed  budg- 
et 


24.416 

3.103 

2371 

250 

14306 

40.719 

29.167 

11396 

5352 

6307 

35357 

9312 

12.786 

14344 

19367 

30323 

41324 

327 

16371 

34306 

10319 

21366 

11.401 


Rnel  budget 


37306 
5356 
1345 
292 
27326 
42311 
44381 
14,706 
7393 
9.7B3 
46327 
11364 
19304 
24.126 
25384 
35.145 
65310 
327 
25.469 
35366 
27.076 
31386 
17373 


S 

-Si 

IS 

m 

3 
84 


14 

sr 

0 


309,416 


558.618 


40 
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Table  Ilk/.— Final  NOx  Budget  Components  and  Percent  Reduction  for  Nom^lectroty  Generating  Point 

Sources 

rona/MMon] 


Conmcticul . 


OMrid  of  Coimnbie 
Gaoigia 


Kantuoky 


New  Yodc  ....... 

Nom  v>anMna 
OWo 


South  OMolna . 
Tt 


3.  MoliUo  and  Aiea  SomcM 

a.  DncripftkM  <^  Sehctad  Budgtt 
Approach.  Am  diacuaaed  in  Section 
IILD.3  of  the  notice.  EPA  propoaed 
highway  budgat  aanponanta  baaed  on 
pn^ectad  higb«ray  whicia  emiaaiona  in 
2007  from  a  beae  yaar  of  1990.  aaauming 
implamantation  of  thoaa  meaauraa 
incorporated  in  aodating  SIPs.  such  as 
inapection  end  maintananoe  fHograma 
and  rafafmulaled  fuala.  measuiea 
alreedy  implemented  federally,  and 
thoae  additional  moafura«  expected  to 
be  implemented  federally  by  2007.  As 
diacuaaed  in  Section  OLE  of  this  notice. 
EPA  propoeed  nonroed  mobile  souroe 
budgat  components  based  on  projected 
nonroed  mobile  source  emissions  in 
2007  from  a  baae  year  of  1990.  These 
profactions  were  developed  by 


estimating  the  emisainna  expected  in 
2007  from  all  nonroed  enginea. 
metiming  implementatfao  of  thoee 
measuraa  incai  unrated  in  •«*«Ht^  siPa. 
meesurea  afaeady  implamanted 
federally,  and  dioae  additiaaal  meaauiea 
expected  to  be  implemaoted  federally. 
Pot  area  aouroea.  no  ooat-eflBctive 
control  meeavraa  wara  identified  in  the 
NPR.  Beceuae  no  comaaBta  were 
received  that  damenatiate  that 
additional  oontreb  for  highway, 
nonroed.  or  area  aouroaa  are  both 
feasible  and  highly  coat-effective,  the 
final  budgets  are  baaed  on  the  same 
levels  of  oontrola  that  were  propoaed. 
b.  Summary  of  Budgat  Component. 
Changes  ware  made  to  the  baaelioa 
stationary  araa.  nonroed  and  highway 
mobile  source  budget  data  aa  diacuaaed 
in  Sections  IILD.  and  OLE.  (rfthis  notice. 


Final  base 


Fmal  budget 


49.781 

37.696 

5.273 

5.066 

1.781 

1.645 

310 

292 

33.939 

27.026 

56.721 

42.011 

71.270 

44J81 

18.966 

14.706 

10.962 

7.593 

9X3 

9.763 

79.034 

48.627 

13.433 

11.064 

22.226 

19304 

2S.791 

24.128 

34.027 

25.904 

53.241 

36.145 

73.748 

66.510 

327 

327 

34.740 

25.460 

60.004 

36.566 

39.766 

27.076 

40.192 

31.206 

22.796 

17.973 

reduction 


757.281 


568.618 


24 
4 
8 
6 

20 

25 

37 

22 

31 
2 

38 

10 

11 
6 

24 

34 

11 
0- 

27 

41 


21 


26 


Budget  oompooents  wen  calculated 
using  the  updeted  baaeline  and  the 
ccmtrola  diacuaaed  above.  The  ramlting 
final  budget  components  far  theee 
sectors  are  rontained  in  Tables  01-7,  ID- 
8.  and  ID-O  below,  along  with  the 
diffirencB  between  the  propoeed  Budget 
amiaaions  and  the  final  Budget 
emiaaiona.  The  budget  components  are 
not  compared  to  the  2007  beae  because 
no  raductioos  wara  calculated  beyond 
the  baae  caae.  b  the  NPR  and  a^PR. 
EPA  uaed  a  2007  CAA  baaeline  for  these 
souroe  sectors.  Becauae  the  meesurea 
that  are  assumed  in  the  budgets  for 
these  sectors  are  measures  that  would 
occur  in  the  abaence  of  the  SIP  all.  EPA 
believes  that  it  is  mMe  appropriate  to 
use  the  budget  level  for  these  souroe 
sectors  as  the  beseline  and  compare  the 
total  budgeU  to  this  revised  baseline. 


Table  III-8.— Final  NOx  Budget  Components  for  Stationary  Area  Sources 

re 


Connecticut 


DWrict  o«  Columbie 


Kantudty 


Propoaed 
budget 

Fmal  budget 

Pefoent 
change 

25.229 

25.225 

0 

4.587 

4.588 

0 

1.035 

963 

-7 

741 

741 

0 

11,901 

11.902 

0 

7.270 

7322 

6 

25.545 

25.544 

0 

38.801 

38.773 

0 

8.123 

4.106 

-40 

10.297 

10.090 

-2 
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Table  III-8.— Final  NOx  Budget  Components  for  Stationary  Area  SouRCES-Continued 

[Tons/season] 


Michigan ~. 

Missouri  -. 

New  jersey  ..••.. 

New  Yojk 

Nofth  Carolina 

Ohio  ..- 

Pennsylvania  .. 
Rhode  Island  .. 
South  Carolina 

Tennessee  

Virginia 

West  Virginia  .. 
Wisconsin  


Proposed 
budget 


Total 


28,126 

6.626 
11.388 
15.585 

9.193 

19.446 

17,103 

420 

8,420 
11,991 
25.261 

4,901 
10,361 


Final  budget 


302,350 


28.128 

6.603 

11.096 

15.587 

10.651 

19.425 

17.103 

420 

8.359 

11.990 

18.622 

4,790 

8,160 


Percent 
change 


290,689 


0 

0 

-3 

0 

16 

0 

0 

0 

-1 

0 

-26 

-2 

-21 


-4 


Table  III-9.— Final  NOx  Budget  Components  and  Percent  Reduction  for  Nonroad  Sources 

[Torts/season] 


Proposed 


Alabama  .... 

Connecticut 

Delaware 


District  of  Columbia 

Georgia 

Illinois 

Indiana 

Kentucky 
Maryland 


Massachusetts. 

Michigan  

Missouri 

N0W  J©f80y  — — . 

New  York 

North  Carolina  . 

Ohto 

Pennsylvania  ... 
Rhode  Island  ... 
South  Carolina 

Tennessee 

Virginia 

West  Virginia  .. 
Wisconsin  


Total 


18.727 
9.581 
4.262 
3^582 
22.714 
56.429 
27,112 
22.530 
184)62 
19.305 
24,245 
19,102 
21,723 
30.018 
18.898 
42.032 
29.176 
2.074 
12331 
47.065 
25.357 
10,048 
15,145 


Fnal  budget 


500.018 


16.504 

9.584 

4.261 

3.470 

21,588 

47.035 

22.445 

19,627 

17,249 

18.911 

23,495 

17,723 

21,163 

29.260 

17.799 

37,781 

25,564 

2,073 

11JM3 

44.567 

21.561 

10.220 

12,965 


456318 


-11 
0 
0 

-3 

-6 

-17 

-17 

-13 

-4 

-2 

-S 

-7 

-S 

-S 

-§ 

-10 

-12 

0 

-7 

-6 

2 

-14 


-9 


Table  III-IO.  Final  NOx  Budget  Components  and  Percent  Reduction  for  Highway  Vehicles 

[Tons/season] 


Aiebama  

Connecticut 

Delaware 

Distrwt  of  Columbia 
Georgia — 


Kentucky 

Maryland 

Massachusetts 

Michigan  

Masouri 

New  Jersey  ....• 
New  York 


Proposed 


56.601 
17,392 
8,449 
2.267 
77.660 
77,690 
66,684 
46.258 
28,620 
23.116 
81,453 
55.066 
39376 
94.068 


Fmal  budget 


50.111 
18.762 
8.131 
2.062 
86311 
81.297 
60.694 
45341 
27334 
24371 
83.784 
56.230 
34.106 
80321 


-11 

S 

-4 

-« 

12 

S 

-• 

-1 

-3 

S 

3 

0 

-IS 

-14 
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Table  111-10.  Final  NOx  Budget  Components  and  Percent  Reductkdn  for  Highway  Vehicles— Continued 

[Tons/saason] 


Noith  Caraina 

Ohio 

Parmsytvanla  .. 
Rhode  Island  .. 
South  Caraina 

Tennessee , 

Virginia 

West  Virginia  ... 
Wisconsin  


Proposed 
budget 


Total 


73.056 
92.549 
73.176 
5.701 
49.503 
67,662 
79.848 
21,641 
41.651 


1.179.477 


Final  txjdget 


66.019 
99,079 
92,280 
4,375 
47,404 
64.965 
70.212 
20.185 
49.470 


1.173,163 


Percent 
change 


-10 

7 

26 

-23 

-4 
-4 
-12 
-7 
19 


-1 


4.  Potential  Alternatives  to  Meeting  the 
Budget 

The  EPA  believes  that  there  are 
additional  control  measures  and 
alternative  mixes  of  controls  that  a  State 
could  choose  to  implement  by  May  1, 
2003.  Examples  of  such  measures  are 
described  below  and  illustrate  that 
options  are  potentially  available  in 
several  source  categories. 

The  EPA  believes  that,  with  respect  to 
ECUs.  there  is  a  large  potential  for 
energy  efHciency  and  renewables  in  the 
NOx  SIP  call  region  that  reduce  demand 
and  provide  for  more  environmentally- 
friendly  energy  resources.  For  example, 
if  a  company  replaces  a  turbine  with  a 
more  efficient  one,  the  unit  supplying 
the  turbine  would  reduce  the  amount  of 
fuel  (heat  input)  the  unit  combusts  and 
would  reduce  NOx  emissions 
proportionately,  while  the  associated 
generator  would  produce  the  same 
amount  of  electricity.  Renewable  energy 
source  generation  includes 
hydroelectric,  solar,  wind,  and 
geothermal  generation.  EPA  recognizes 
that  promotion  of  energy  efficiency  and 
renewables  can  contribute  to  a  cost- 
effective  NOx  reduction  strategy.  As 
such,  EPA  encourages  States  in  the  NOx 
SIP  call  region  to  consider  including 
energy  efficiency  and  renewables  as  a 
strategy  in  meeting  their  NOx  budgets. 
One  way  to  achieve  this  goal  is  by 
including  a  provision  within  a  State's 
NOx  Budget  Trading  Rule  that  allocates 
a  portion  of  a  State's  trading  program 
budget  to  implementers  of  energy 
efficiency  and  renewables  projects  that 
reduce  energy-related  NOx  emissions 
during  the  ozone  season.  Another  is  to 
include  energy  efficiency  and 
renewables  projects  as  part  of  a  State's 
implementation  plan. 

'The  EPA  is  working  to  develop 
guidance  on  how  States  can  integrate 
energy  efficiency  into  their  SIPs  by  both 
of  these  mechanisms.  The  guidance  will 
present  EPA's  c  :n«nt  thinking  on  the 


important  elements  to  include  in  a 
functional  system  that  allocates  a 
portion  of  a  State's  trading  program 
budget  to  implementers  of  energy 
efficiency  and  renewables  projects 
within  the  context  of  the  NOx  Budget 
Trading  Program.  In  addition,  EPA  will 
issue  guidance  outlining  procedures  for 
including  energy  efficiency  and 
renewables  projects  in  a  State's  SIP  as 
control  strategies  for  achieving  the 
State's  NOx  budget,  separate  ^m  the 
NOx  Budget  Trading  Program.  EPA 
plans  to  issue  these  guidance 
documents  in  the  Fall  of  1998  so  that 
they  will  be  available  to  States  early  in 
their  SIP  planning  process. 

With  respect  to  non-EGUs,  individual 
States  could  choose  to  require  emissions 
decreases  from  sources  or  source 
categories  that  EPA  exempted  from  the 
budget  calculations.  For  example,  there 
are  many  large  sources  for  which  EPA 
lacked  enough  information  to  determine 
potential  controls  and  emissions 
reductions;  States  may  have  access  to 
such  information  and  could  choose  to 
apply  cost-effective  controls.  In 
addition.  States  could  choose  to  regulate 
one  or  more  of  the  non-EGU  stationary 
sources  or  source  categories  which  EPA 
had  exempted  because  emissions  were 
relatively  low  considering  other  source 
categories  in  the  23  jurisdictions.  In 
individual  States,  emissions  from  such 
sources  could  be  a  high  percentage  of 
uncontrolled  emissions  and,  thus,  be 
subject  to  efficient,  cost-effective  control 
for  that  particular  State.  Further.  States 
may  take  other  approaches  to 
developing  their  budgets,  such  as 
cutofl^s  based  on  horsepower  rather  than 
tons  per  day.  since  they  might  have 
access  to  data  that  EPA  did  not  have  for 
all  23  jurisdictions. 

With  respect  to  mobile  sources,  States 
could  implement  other  NOx  control 
measures  in  lieu  of  the  controls 
described  earlier  in  this  section.  For 
example,  vehicle  inspection  and 


maintenance  programs  can  provide 
significant  NOx  reductions  from 
highway  vehicles.  Additional  NOx 
reductions  can  be  obtained  by  opting 
into  the  reformulated  gasoline  program, 
by  implementing  measures  to  reduce  the 
growth  in  VMT,  and  by  implementing 
programs  to  accelerate  retirement  of 
older,  higher-emitting  highway  vehicles 
and  nonroad  equipment. 

5.  Statewide  Budgets 

The  revised  Statewide  budgets  that 
reflect  the  changes  to  the  base  year 
inventory  and  growth  factors  for  all 
sectors  and  the  revised  control  levels  for 
the  non-EGU  point  source  sector 
described  above  are  shown  in  Table  Hi- 
ll. For  the  23  jurisdictions  combined, 
the  budgets  result  in  a  28  percent 
reduction  from  the  base  case.  In  the  NPR 
and  SNPR  the  percent  reduction  was  35 
percent.  The  difference  in  the  percent 
reduction  is  due  to  several  factors.  First, 
in  the  NPR  and  SNPR  reductions  from 
certain  highway  and  nonroad  controls 
were  assumed  to  occur  as  a  result  of 
measures  implemented  between 
promulgation  of  this  rule  and  2007. 
These  measures  include  National  Low 
Emission  Vehicle  Standards,  the  2004 
Heavy-Duty  Engine  Standards,  the 
Federal  Small  Engine  Standards.  Phase 
II,  Federal  Marine  Engine  Standards  (for 
diesel  engines  of  greater  than  50 
horsepower),  Federal  Locomotive 
Standards,  and  the  Nonroad  Diesel 
Engine  Standards.  These  controls  were 
reflected  in  the  budget  but  were  not 
included  in  the  base  case.  For  the  final 
rule,  EPA  determined  that  these 
measures  should  be  included  in  the  base 
case,  rather  than  the  budgets,  because 
the  measures  would  be  implemented 
even  in  the  absence  of  this  rulemaking. 
Based  on  the  emission  levels  that  were 
used  in  the  SNPR.  the  effect  of  using 
this  approach  to  setting  the  base  case  is 
to  decrease  the  percent  reduction  from 
35  percent  to  approximately  31  percent. 


The  additional  change  in  the  percent 
reduction  (from  31  percent  to  28 
percent)  is  primarily  due  to  EPA's 
decision  not  to  assume  controls  for 
several  non-EGU  source  categories  and 


to  change  the  level  of  control  for  those 
non-EGU  categories  for  which  controls 
are  assiuned.  Although  the  overall 
percent  reduction  went  bom  35  percent 
to  28  percent,  the  difliarence  between 


the  budget  proposed  in  the  SNPR  and 
the  final  budgets  in  today's  notice  is  less 
than  3  percent. 


Table  IIM  1  .—Revised  Statewide  NOx  Budgets 

[Tons/season] 


State 


Alat>ama  

Connecticut 

Delaware  

District  of  Columt)ia 

Georgia 

Illinois - 

Indtana 

Kentucky — 

Maryland 

Massachusetts 

Michigan  

Missouri  

NOW  iioiDoy  ••••••••••••' 

New  York -. 

North  Carolina 

Ohio 

Pennsylvania 

Rhode  Island  

South  Carolina 

Tennessee  

Virginia 

West  Virginia 

Wisconsin  


Base 


Budget 


Total 


218.610 
43.807 
20.936 

6.603 

240.540 

311.174 

316.753 

230.997 

92.570 

79.815 

301.042 

75.089 

106.996 

190.358 

213.296 

372.626 

331.785 

8.295 
138.706 
2S2.426 
191.050 
190.887 
145.391 


Percent 
reduction 


4.179.751 


158.677 
40.57 

18.523 
6.792 
177.381 
210.210 
202.584 
155.688 

71.388 

78.168 
212.199 
114.532 

97.034 
179.768 
151347 
238.888 
252.447 

831 
109.425 
182.476 
155.718 
92320 
106340 


3.023.113 


27 
S7 
12 
-8 


SB 
38 
23 

2 
30 

36 
• 
t 


M 
30 
21 
23 
18 
SI 
27 


28 


IV.  Air  Quality  AaMStmeiit 

A.  Assessment  of  Proposed  Statevfide 
Budgets 

In  the  SNPR,  EPA  documented  the 
estimated  ozone  benefits  of  the 
proposed  Statewide  NOx  budgets  based 
on  an  air  quality  modeling  analysis.  The 
major  findings  of  that  analysis  are  as 
follows: 

(1)  The  emissions  reductions 
associated  with  the  proposed  Statewide 
budgets  are  predicted  to  produce  large 
reductions  in  both  1-hour  and  8-hour 
concentrations  in  areas  which  currently 
violate  the  NAAQS  and  which  would 
likely  continue  to  have  violations  in  the 
hiture  without  the  SIP  call  budget 
reductions. 

(2)  Looking  at  individual  ozone 
"problem  areas"  considered  by  OTAG 
shows  similar  results,  based  on  the 
available  metrics. 

(3)  Any  "disbenefits"  due  to  the  NOx 
reductions  associated  with  the  budgets 
are  expected  to  be  very  limited 
compared  to  the  extent  of  the  benefits 
expected  from  these  budgets. 

(4)  Even  though  the  budgets  are 
expected  to  reduce  1-hour  and  8-hour 
ozone  concentrations  across  all  23 
jurisdictions,  nonattainment  problems 


requiring  additional  local  control 
measures  will  likely  continue  in  some 
areas  ctirrently  violating  the  NAAQS. 
(63  FR  25903) 
B.  Comments  and  Responses 

The  EPA  received  numerous 
comments  on  the  air  quality  modeling  of 
the  proposed  NOx  budgets.  The 
following  is  a  summary  of  the  main 
comments  and  EPA's  responses. 

Comment:  Conmjenters  stated  that  the 
emissions  inventories  used  for  modeling 
were  flawed  because  EPA's  projection  of 
the  base  year  emissions  to  2007 
improperly  treated  growth  for  certain 
electric  generation  units  by  growing 
these  units  beyond  their  design 
capacity. 

Response:  The  EPA  agrees  with  this 
conmient  and  has  reviseid  the  2007 
emissions  projections  for  modeling  to 
take  this  factor  into  account.  For  the 
modeling  described  in  the  SNPR.  EPA 
applied  State-level  growth  factors 
uniformly  to  existing  sources  in  each 
State.  This  did  not  account  for 
maximum  capacity  and  could  have 
resulted  in  soiuces  being  modeled  v«th 
emissions  that  were  higher  than  their 
actual  capacity  would  allow.  For  the 
modeling  described  in  this  notice.  EPA 


has  revised  the  projection  procedures  to 
use  IPM  to  allocate  growth  to  existing 
units  considering  their  design  capacity. 
As  described  below.  EPA  has  remodeled 
the  2007  Base  Case  and  the  SUtewide 
budgets  using  this  revised  inventory  and 
found  that  the  conclusions  from  the 
revised  runs  do  not  difiier  from  those 
based  on  the  SNPR  model  runs  of  these 

budgets. 

Comment:  Commenters  stated  tliat 
EPA's  modeling  in  the  SNPR  examined 
the  impacts  of  the  budgets  applied 
regionwide  (i.e..  for  each  State  for  which 
a  budget  is  required),  rather  than  the 
impacts  on  downwind  nonattainment  of 
the  budgets  applied  only  in  upwind 
States.  Therefore,  according  to  the 
commenters.  this  modeling  is  not  useful 
for  indicating  the  impact  of  the  State 
budgets  on  downwind  nonattainment  or 
maintenance  problems. 

Response:  The  EPA  is  well  aware  that 
many  States  in  the  SIP  Call  region  are 
both  upwind  and  downwind  States,  that 
is.  they  are  upwind  of  certain 
nonattainment  areas  and  downwind 
from  other  States.  For  example. 
Permsylvania  is  upwind  of  New  York 
Gty.  and  emissions  from  Permsylvania 
sources  significantly  contribute  to  this 
nonattainment  problem;  and 
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Pennsylvania  is  downwind  of  several 
States,  emissions  from  which 
significantly  contribute  to 
Philadelphia's  nonattainment  problem. 

The  EPA  is  hirther  aware  that 
modeling  analyses  that  evaluate 
emissions  reductions  in  each  State 
afliacted  by  today's  rulemaking  do  not 
isolate  the  precise  impact  of  emissions 
reductions  from  each  upwind  State  on 
nonattainment  in  a  State  that  is  itself 
both  an  upwind  and  downwind  State. 
That  is,  the  emissions  reductions  in  that 
upwind/downwind  area  impact  its  own 
nonattainment  problems.  To  return  to 
the  example  noted  above,  because 
emissions  reductions  in  Pennsylvania 
affect  Philadelphia's  air  quality, 
modeling  Pennsylvania's  emissions 
reductions  along  with  emissions 
reductions  in  all  other  aflected  States 
does  not  isolate  the  impact  of  emissions 
reductions  from  States  upwind  of 
Pennsylvania  on  Philadelphia's  air 
quality.  As  a  result.  EPA  is  aware  that 
the  regionwide  modeling  of  diflierent 
budget  levels  does  not  indicate  the 
differential  impact  on  downwind  areas 
of  higher  budget  levels  as  compared  to 
lower  budget  levels  in  upwind  areas. 

Nevertheless,  EPA  believes  that 
regionwide  modeling  of  the  State 
budgets  is  a  useful  indication  of  the 
overall  impacts  of  various  budget  levels. 
Today's  rulemaking  requires  regionwide 
emissions  reductions,  which  will  carry 
certain  costs  and  will  have  certain 
impacts  viewed  on  a  State-by-State  basis 
and  on  a  regionwide  basis.  The  multi- 
State  budgets  promulgated  today  mean 
that  in  a  State  that  is  both  upwind  and 
downwind  of  other  States,  such  as 
Pennsylvania,  the  air  quality  will,  in 
fact,  be  improved  by  the  emissions 
reductions  in  upwind  States  and  by  the 
reductions  within  the  States  that  are 
required  to  improve  air  quality  further 
downwind.  Thus,  it  is  necessary  to 
consider  the  upwind  emissions 
reductions  together  with  the  downwind 
emissions  reductions  in  order  to  fiilly 
evaluate  the  air  quality  impacts  of  the 
Statewide  budgets.  Regionwide 
modeling  is  the  only  available  approach 
to  indicate  these  "real  world"  impacts 
in  individual  States,  as  well  as  allow  an 
assessment  of  those  impacts  in  light  of 
their  costs.  Accordingly,  this  modeling 
is  useful  in  evaluating  the  overall 
impacts  of  the  alternative  budget  levels 
considered  in  the  course  of  the 
rulemaking.  The  EPA  believes  that  a 
comparison  of  the  overall  impacts  of 
alternative  budget  levels,  in  turn,  serves 
as  a  means  to  confirm  whether  the 
budget  levels  promulgated  in  today's 
rulemaking  yield  meaningful  air  quality 
benefits.  Moreover,  EPA  has  conducted 
other  modeling  which  indicates  the 


impact  of  budget-level  emissions  on  air 
quality  downwind,  as  discussed  below. 

Comment:  Commenters  stated  that 
EPA  should  have  modeled  the  proposed 
budgets  on  a  State-by-State  basis  in 
order  to  assess  the  downwind  benefits 
of  applying  the  budgets  in  each  State. 

Response:  The  EPA  pjerformed  a 
multi-factcr  analysis  to  determine  the 
amount  of  a  State's  emissions  that 
significantly  contribute  to  downwind 
nonattainment  and  what  the  resulting 
State  budget  should  be.  This  is 
discussed  in  detail  in  Section  II.C. 
Weight  of  Evidence  Determination  of 
Covered  States.  Specifically.  EPA 
determined  that  emissions  from  all 
sources  in  certain  States  contribute  to 
downwind  problems,  but  that  only  a 
portion  of  those  emissions — in  some 
cases,  a  relatively  small  portion — may 
be  reduced  through  highly  cost-effective 
controls.  The  EPA  established  a  budget 
for  each  State  based  on  the  elimination 
of  these  emissions.  After  EPA 
established  the  budgets,  EPA  performed 
air  quality  modeling  to  quantify  the 
overall  ozone  benefits  of  the  budgets 
applied  in  all  upwind  States  on  selected 
downwind  areas.  This  modeling  is 
described  below.  The  EPA  considered 
the  results  of  this  modeling  as  an 
additional  piece  of  evidence  in  the 
analysis  to  confirm  that  the  amount  of 
emissions  reductions  from  upwind 
States  collectively  provide  meaningful 
reductions  in  nonattaiiunent  downwind. 

For  the  piuposes  of  this  modeling  it 
is  sufficient  to  model  the  budgets 
collectively,  and  not  State-by-State.  to 
demonstrate  that  the  intended  benefits 
of  the  budgets  are  achieved. 
Commenters  who  recommended  State- 
by-State  modeling  generally  ai^ed  that 
it  would  indicate  that  the  reductions 
from  a  particular  State  would  have  a 
relatively  small  impact  downwind, 
particularly  compared  to  the  impact  of 
local  reductions  or  reductions  &t>m 
other  upwind  States.  In  general,  such  a 
modeling  result  could  stem  from  the 
relatively  small  amount  of  emissions 
reductions  required  of  a  particular 
upwind  State  under  the  SIP  Call,  due  to 
EPA's  decision  to  base  the  budgets  on 
cost-effective  controls  rather  tlun,  more 
expensive  controls.  However,  EPA's  air 
quality  modeling  of  the  ambient  impact 
of  the  required  budgets  in  the  upwind 
States  on  downwind  nonattainment 
(discussed  below)  shows  that  even  ii  the 
downwind  ambient  impact  of  the 
required  reductions  fit>m  a  particular 
upwind  State  were  small,  that  impact, 
when  combined  with  the  impact  from 
the  reductions  required  from  other 
upwind  States,  provides  meaningful 
downwind  benefits.  Ozone  air  quality 
problems  are  caused  by  the  collective 


contribution  from  numerous  sources 
over  a  large  geographic  area,  so  that  it 
is  appropriate  to  assess  the  impact  of 
reductions  from  a  particular  upwind 
State  in  combination  with  reductions 
from  other  upwind  States.  The 
downwind  air  quality  benefits  from 
these  upwind  reductions  confirm  the 
appropriateness  of  the  promulgated 
budgets. 

Comment:  Commenters  stated  that 
EPA  should  have  modeled  alternative 
control  options  to  determine  if  less 
stringent  controls,  either  applied 
uniformly  or  on  a  subregional  basis  (i.e.. 
multi-State  subregional  variations  in 
control  levels),  would  provide  air 
quality  benefits  essentially  equivalent  to 
EPA's  proposal.  In  addition, 
commenters  submitted  a  considerable^^ 
number  of  new  modeling  analyses 
intended  to  show  that  (a)  sufficient 
downwind  ozone  benefits  can  be 
achieved  with  control  levels  less 
stringent  than  those  associated  with 
EPA's  proposal;  (b)  controls  applied  in 
certain  upwind  States,  when  examined 
on  a  State-by-State  basis,  do  not  provide 
"significant"  benefits  in  any  downwind 
nonattainment  area;  and/or  (c)  NOx 
controls  increase  ozone  locally  in  some 
areas  and  these  increases  are  greater 
than  the  predicted  decreases.  In 
addition  to  new  control  strategy 
modeling,  commentere  submitted 
modeling  that  pertains  to  the  finding  of 
significant  contribution.  The  EPA's 
responses  to  this  modeling  are 
discussed  in  Section  U.C.  Weight  of 
Evidence  Determination  of  Covered 
States  and  in  the  Response  to  Comment 
document. 

Response:  In  response  to  the 
comments  rai  the  need  to  model 
alternative  controls.  EPA  has  modeled 
alternative  budgets  based  on  several 
ECU  and  non-EGU  control  options.  For 
the  most  part,  these  alternative  budgets 
were  modeled  regionwide  in  order  to 
assess,  as  discussed  above,  the  benefits 
considering  both  downwind  and 
upwind  emissions  reductions, 
collectively.  Further,  as  discussed 
below.  EPA  modeled  several  other  types 
of  scenarios  including  runs  to  assess  the 
impacts  of  the  proposal  applied  in 
upwind  States  on  several  downwind 
areas.  The  EPA's  modeling  analyses  are 
summarized  below  and  described  in 
detail  in  the  Air  Quality  Modeling  TSD. 

Regarding  the  new  control  strategy 
modeling  submitted  by  commentere. 
EPA  has  reviewed  this  information  in 
the  same  way  it  reviewed  the  new 
modeling  on  "significant  contribution", 
as  described  in  Section  II.C.,  Weight  of 
Evidence  Determination  of  Covered 
States.  Specifically,  EPA  reviewed  the 
commentere'  modeling  to  determine  and 
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assess  (a)  the  technical  aspects  of  the  in  the  Response  to  Comment  document,  impacts  of  alternative  NOx  controls  are 

models  that  were  applied;  (b)  the  EPA's  ability  to  fully  evaluate  and  described  next. 

treaUnent  of  emissions  inventories;  (c)        utilize  the  modeling  submitted  by  ^  Assessment  of  Alternative  Control 

the  typws  of  episodes  modeled;  (d)  the        commenters  was  hampered  in  some  Levels 
methods  for  aggregating,  analyzing,  and      cases  because  only  limited  information 

presenting  the  results;  (e)  the  on  the  results  was  provided.  As  indicated  above,  EPA  has 

completeness  and  applicability  of  the  The  EPA  considered  the  strengths  and  remodeled  the  Base  Case  and  Statev>ride 

information  provided:  and  (f)  whether        limitations  in  the  commenters'  budgets  using  updated  ECU  emissions 

the  technical  evidence  supports  the  modeling  analyses  in  evaluating  which  do  not  exceed  the  capacity  of 

arguments  made  by  the  commenters.  A       whether  the  technical  evidence  individual  units.  In  addition,  EPA  has 

summary  of  this  review  is  discussed  presented  in  the  comments  supports  the  performed  modeling  of  various 

next.  For  the  most  part,  the  commenters     arguments  made  by  the  commentere.  A  alternative  ECU  and  non-EGU  control 

used  either  the  UAM-V  model  and/or        detailed  review  of  the  commentere'  options.  Further,  EPA  has  modeled  the 

the  CAMx  model  to  assess  the  relative        modeling  is  contained  in  the  Response  benefits  in  seized  downwind  areas  of 

impacts  of  various  NOx  control  to  Comment  document.  In  general,  this  the  budgets  applied  in  upwind  States, 

strategies.  As  discussed  in  Section  II.C.       review  indicates  that  (a)  dowmwind  The  results  of  EPA's  modeling  analyses 

Weight  of  Evidence  Determination  of  ozone  benefits  increase  as  greater  NOx  are  summarized  below  and  described  in 

Covered  States,  modeling  results  tram        controls  are  applied  to  sources  in  mwe  detail  in  the  Air  Quality  Modeling 

both  models  are  viewed  by  EPA  as  upwind  States,  (b)  emissions  reductions  TSD. 

technically  acceptable.  Concerning  the       at  the  level  of  the  SIP  Call,  even  when  ^  Scenarios  Modeled 
emissions  used  for  modeling,  most              evaluated  on  an  individual  State-by- 

commentere  stated  that  they  used  the         State  basis,  reduce  ozone  in  downwind  As  part  of  EPA's  ^sessment.  a  2007 

EPA  SNPR  or  IPM-derived  2007  Base  nonattainment  areas,  (c)  the  net  benefits  SIP  Call  Base  Case  (hereafter  referred  to 

Case  emissions  as  a  starting  point  for  of  NOx  control  at  the  level  of  the  SIP  as  the  "Base  Case")  and  eight  emissions 

developing  emissions  for  the  control  Call  outweigh  any  local  disbenefits,  and  scenarios  wore  modeled,  as  listed  m 

scenarios.  However,  the  commentere  did    (d)  upwind  NOx  reductions  tend  to  Table  IV-1.  The  first  four  samanM  (i.e. 

not  provide  emissions  data  summaries        mitigate  local  disbenefits  in  downwind  "0.25".  "0.20".  "O.lSf  ,  and  '0.12  ) 

in  order  for  EPA  to  confirm  which  areas.  Thus,  based  on  this  evaluation,  were  designed  to  evaluate  alternative 

inventories  were  used  in  the  modeUng.       EPA  generally  found  tiiat  the  submitted  EGU  and  non-EGU  controls  apphed 

Also,  the  commenters  did  not  document     modeling  did  not  refute  the  overaU  uniformly  m  all  23  junsdicti^.  For 

in  detail  how  they  applied  the  controls      conclusions  EPA  has  drawn  concerning  each  of  these  four  scenarios.  EGU 

to  the  emissions  inventory.  the  impacts  of  NOx  emissions  in  the  emissions  were  det«mined  aasiuning  a 

Most  of  the  control  strategy  modeling      relevant  geographic  areas.  However,  cap-and-trade  program  across  all  23^ 
submitted  by  commentere  was                   because  the  extent  and  level  of  detail  in     jurisdictions.  The  O.IW  sc»>no  "2?^ 

performed  for  the  July  1995  episode  the  informatira  presented  by  the  the  SIP  CaU  proposal  few  both  nonrBGU 

althou^  a  few  ccnnmentera  performed       commentere  was.  in  many  cases,  limited  and  EGU  sources.  Note  that  non-EGU 
modeling  for  all  four  OTAG  episodes         and/or  quaUUtive.  the  EPA  decided  to       controU  vtrere  modeled  at  the  level  of 
and  one  commenter  provided  modeling      model  a  number  of  alternative  control         the  proposal  for  all  soenanosexcept  for 
for  a  non-OTAG  episode  in  June  of             scenarios  for  all  four  OTAG  episodes.         the  0.25  scenario  for  which  lew 
1991.  As  discussed  in  Section  II.C..  and      The  results  of  EPA's  modeling  of  the  stringent  controls  were  assumed. 

Table  IV-1.— Emissions  Scenarios  Mcx)ELED 

Base  Case: 

2007  SIP  Cal  Base  Case  * 

Point  Soufoes:  CAA  Controls. 

Area  Sources:  OTAG -Level  1"  Controls.  ^^ 

HiglMny  Vehicles:  OTAG  n-ovel  0"  Controls. 
Control  acenwios  BecWdly  generation  unto— EGUt  Mon-EGU  poin  aowoa«« 

025 0.25 b/mmeiu.  inlarsMe trating 60% rackidion lor targesaurooa.  ^^ 

OiO 0.20  IVmmBtu.  interstate  Haling 70%  rarkidian  tor  laiga  aotaoaa.  RACT  tar  maciwn 

sources'. 
0.151 ai5t>ftnmBbJ,irterslaletred«g  70%  reduction  tor  large  aouroaa.  RACT  tor  madin 

ai2 0.12  fc/mmBlu.  interstate  tracing  70%  reAidion  tor  large  souoas.  RACT  tar  madhan 

0.isni 0.15  fcrtnmBtu.  intrastate  tradmg 70%  retkidiort  tor  laiga  aowoes.  RACT  tor  madtom 


Downwind  Scenarioa  tor  Analysis  of  Transport": 

(1)  ai5nl  EGU  tm  non-EGU  ooriaols  in  the  Northeast >:  2007  Base  Case 

C2)  aiSnt  EGU  ««d  non-EGU  cortroto  in  Georgia;  2007  Base  Case  amissiorts 

(3)  ai5nt  EGU  wd  non-EGU  oortrols  in  Mnois.  Indtana.  and  \Wisconain;  2007  Base  Case  emisaiorw 

'SeaTaWelV-^toralalinpolBaaaCaaeconlrolmaaaurBiL  «.^__o...«^ .. 

»RaducBons  wa  Irom  2007  ■unuaaiuiatf'  amisaiona.  Non-EGU  aourcas  >2S0[nrnBy>if  are  congdare 
but  >1tad  are  oonsidarad  as  "madMm".  The  norv€QU  point  souroe  oondolt  assumed  tor  puipoaas  of  iNs 
aumad  tor  the  purpose  ofcatajlBlino  the  fcialbodgate.^^^^^  ..     .  _ 
•Modhnart  indudas  Connecticut.  Delaware,  Dstnct  of  ColumtMa.  Maryland. 


<2S0iiwiiDaimr, 

modaing  do  not  nalcli  the  levals  aa- 

Now  Jaraey.  New  York.  Pennayatania.  and  Rhode 
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The  EPA  also  modeled  a  0.15 
intrastate  trading  scenario.  "O.lSnt", 
which  was  constructed  with  EGU 
emissions  that  meet  each  State's  budget 
without  interstate  trading.  In  developing 
the  EGU  emissions  for  this  S(»nario, 
intrastate  trading  among  sources  in  a 
State  was  allowed  to  occur.  The  beneflts 
of  the  O.lSnt  scenario  compared  to  those 
from  the  0.1  St  scenario  were  examined 
to  determine  whether  an  interstate 
trading  program  would  affect  the  overall 
benefits  of  the  proposal. 

The  last  three  scenarios  in  Table  IV- 
1  were  designed  to  evaluate  the 
downwind  benefits  resulting  from 
reductions  in  transport  due  to  the 
budgets  in  upwind  States.  Each  of  these 
scenarios  constitutes  a  separate 
modeling  nm  that  applies  the  O.lSnt 
scenario  in  a  diffiarent  downwind  area. 


For  example,  in  the  "ntlSNE"  scenario, 
the  O.lSnt  emissions  budgets  were 
applied  only  in  those  Northeast  States 
subject  to  the  SIP  Call.  The  predictions 
from  each  of  these  three  modeling  runs 
for  specific  downwind  areas  were 
compared  to  the  Base  Case  to  estimate 
the  impacts  of  the  budgets  applied  only 
within  the  downwind  area.  The 
predictions  from  these  three  runs  were 
then  compared  to  the  O.lSnt  scenario 
across  all  23  jurisdictions  to  estimate 
the  additional  benefits  in  each 
downwind  area  due  to  reductions  in 
transport  resulting  from  the  budgets 
applied  in  both  upwind  and  downwind 
States. 

2.  Emissions  for  Model  Riihs 

As  indicated  in  Table  IV-l,  Base  Case 
emissions  for  area  sources  (including 


nonroad),  highway  vehicles,  and  non- 
EGU  sources  represent  a  combination  of 
OTAG  emissions  data  for  various 
control  levels.  This  includes  CAA 
controls  on  non-EGU  point  sources, 
OTAG  "level  1"  controls  on  area 
sources,  and  "level  0"  controls  on 
highway  vehicles.  The  control  measures 
included  in  the  Base  Case  for  each 
source  category  are  listed  in  Table  IV- 
2.  These  modeling  runs  were  performed 
before  changes  were  made  to  the 
inventory  in  response  to  comments.  For 
the  23  jurisdictions  as  a  whole,  the  Base 
Case  NOx  emissions  that  were  modeled 
are  2  percent  higher  than  the  final  Base 
Case  emissions  that  reflect  changes 
made  in  response  to  comments. 


Table  IV-2.— 2007  SIP  Call  Base  Case  Controls 


BBUs: 

TWe  IV  Controls  ( phase  1  and  2  ]. 

-250  Ton  PSD  and  NSPS. 

—f\ACT  &  h4SR  in  non-waived  NAAs. 
Non-EQU  PoM: 

—NOx  RACT  on  major  sources  in  non-w«ivsd  NAAs.     ' 

—250  Ton  PSD  «id  NSPS. 

— NSR  in  non-waivsd  NAAs. 

— CTQ  and  Non^TTQ  VOC  RACT  at  major  sources  in  NAAs  and  OTR. 

—New  Source  LAER. 
Stationary  Area: 

—Two  Ptiases  o»  VOC  Consumer  and  Commercial  Products  and  One  Phase  of  Architectural  Coatings  controls 

—VOC  Stage  1  and  2  Petroleum  Datritxjtion  Controls  in  NAAs. 

—VOC  AtMobody.  Oegreasing  and  Dry  Cleaning  controls  in  NAAs. 
Norwoad  Mobile: 

Fed  Ptiase  II  Smaa  Eng.  Stds. 

-Pad  Mwme  Eng.  Sids. 

—Fed  Nonroad  Heavy-Outy  (s-50  hp)  Engine  Stds— Phase  1. 

—Fed  RFO  II  (statutory  and  opt-in  vaas). 

—0.0  RVP  maximum  sisawhere  in  OTAG  domain. 

—Fed  Locomotive  Stds  (not  including  rebuilds). 

—Fed  Nonroad  Diesel  Engine  Stde-Phases  2  and  3. 
HisN«y  Vehicles: 

— Nation^  LEV. 

—Pad  RFQ  II  (statutory  and  opt-in  areas). 

—4.0  RVP  maximum  elsewhere  in  OTAG  domain. 

—High  Enhanced  l/M  (serious  and  above  NAAs). 

—Low  Enhanced  l/M  tor  rest  of  OTR. 

—BaaiclM  (mandated  NAAs). 

—Clean  Fuel  Fleets  (mandated  NAAs). 

—On-tXMvd  vapor  recovery. 

-NOV  2  gm  std. 
Rale  of  Progress  Requirements: 

— Effecttvely.  ROP  through  1999. 


Note  that  area  and  mobile  source 
emissions  were  held  constant  at  Base 
Case  levels  in  all  scenarios.  The  Base 
C^ase  emissions  for  EGUs  were  obtained 
from  simulations  of  IPM  which 
projected  1996  electric  generation  to 
2007  based  on  economic  assumptions, 
unit  specific  capacity,  and  the 


requirements  in  Title  I  and  Title  IV  of 
the  CAA.  The  Base  Case  emissions  that 
were  modeled  for  the  EGU  sector  are  4 
percent  higher  than  the  final  Base  Case 
emissions  for  this  sector.  The  EGU 
emissions  estimates  for  each  of  the 
control  scenarios  in  Table  IV-l  were 
also  derived  using  the  IPM.  Table  rV-3 


summarizes  the  emissions  reductions 
provided  by  the  control  scenarios 
compared  to  the  Base  Case.  The 
development  of  emissions  data  for  air 
quality  modeling  is  further  described  in 
the  Air  Quality  Modeling  TSO. 
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TABLE  IV-^.— Summary  of  NQx  Emissions  Reductions 


0.25 


0.20 


aist 


ai2 


aisnt 


Paraent  Rediicilaa  in  Point  Soufca  NOx 


From  2007  MP  Cal 


^lMfltlk^A«f 

29 

40 

as 

37 

30 

51 
48 
48 

40 
80 
54 
57 

52 

66 
61 
62 

46 

tMUmmt            

80 

SoutwaM 

SIP  C«l» 

80 
57 

tnToMilOx 


LLa^-^k^^^f 

13 
22 

10 

ao 

18 
28 
26 
26 

22 

SO 
20 
30 

24 
36 
32 
33 

21 

HiMimH      

n 

Soutttaeat  ....„.._..__™._— ....—..--r™—"—— •———••— ~- 
SiP  Cdl» 

so 

30 

'The  Norttiaaal  hdudaa  Connedicul.  Dalmiwe.  DisMct  of  Columbia.  Maryland.  MMiachwiii.ffew  Jeraay.  Naw  Ygrtc. 
Rhode  Wwd:  the  Midwest  Mudaa  Wnois.  Mtana.  Kanlucky.  MhMgan.  Mtosowl  OWo.  Waat  Viigina.  and  ^MiMonain:  Ota 
Alabwiw.  Georgia,  NorO>CarolnaSou»»Carolna.Tenneaaae  and  Virginia.  ^^^  .   _.      .. 

2'^P  CdTlncludes  «w  total  percent  reduction  over  al  23  juriadhjtfona  subiactlo  budgets  as  part  of  ttaa  noioe. 


3.  Modeling  Results 

The  EPA  applied  UAM-V  fat  each  of 
the  four  OTAG  episodes  to  simulate 
ozone  concenttations  far  the  Base  Case 
and  each  scenario.  The  results  for  the 
uniform  regionwide  scenarios  are 
presented  first.  This  is  followed  by  the 
restdts  comparing  interstate  and 
intrastate  trading.  The  results  for  the 


assessment  of  overall  downwind 
benefits  of  the  budgets  applied  in 
upwind  States  is  presented  last 

The  analysis  of  model  predictions 
focused  1-hour  daily  maximum  values 
and  8-hour  daily  maximum  values 
predicted  for  all  4  episodes.  The 
rationale  for  analyzing  the  model 
{HBdictions  in  this  way  is  discussed  in 

TABLE  lV-4.— Air  Quality  Metrics 


Section  ILC  Each  of  the  control 
soenarios  was  evaluated  using  the  four 
"metrics"  listed  in  Table  IV-4.  Note  that 

the  model  predictions  used  in  

dV^ibiHng  the  metrics  were  restricted 
to  thoae  1-hour  values  >el25  ppb  aod  8- 
hour  values  >=65.  Model  predictions 
less  than  these  conueutiatioDs  woe  not 
included  in  the  analysis. 


Metric  1:  Exceedancei  — 

Metric  2:  Ozone  Reduoa(H)pt> '• 

MaMc  3:  Total  ppb  Reduced 

MeMc  4:  Population-WeigMad  Total  ppb  Re- 


The  number  of  viriues  above  the  oonoankaion  ieval  of  NAAOS.' 
The  magnilude  and  frequency  of  the  "ppb"  leduciona  in  ozone. 
The  toW  tvb"  reduced  by  a  given  aoanarfo.  not  indudtog  oat 

occurs  below  the  level  of  the  NAAOS. 
The  same  as  Melfto  3,  exoapt  that  the  ozone  reductions  are 

grid  eel  in  which  the  redudions  occur. 


of  Ow  ladudion 
t>y  the  popuaion  in 


1 1-hour  vtfues  >-12S  ppb;  8-hour  values  >-86  ppb. 


A  full  description  of  these  metrics  and 
the  procedures  for  selecting 
"nonattainment"  receptors  for 
calculating  the  metrics  can  be  found  in 
the  Air  Quality  Modeling  TSD.  In  l»ief. 
"ncmattainment"  reoepton  for  the  1- 
hour  analysis  include  those  grid  cells 
that  (a)  are  associated  with  counties 
designated  as  nonattainment  for  the  1- 
hour  NAAQS  and  (b)  have  1-hour  Base 
Case  model  predictions  >=125  ppb. 
These  grid  cells  are  referred  to  as 
"designated  plus  modeled" 
nonattainment  receptors.  Using  these 
receptors,  the  metrics  were  calculated 
for  eech  1-hour  nonattainment  area  as 
well  as  for  each  State.  To  calculate  the 
metrics  by  State,  the  "nonattainment" 
receptors  in  that  State  were  pooled 
together. 


For  the  8-hour  analysis, 
"nonattainment"  receptors  include 
those  grid  cells  that  (a)  are  associated 
with  counties  currently  violating  the  8- 
hour  NAAQS  and  (b)  have  8-hour  Base 
Case  model  predictions  >=85  ppb.  These 
grid  cells  are  refierred  to  as  "violating 
plus  modeled"  nonattainment  receptors. 
The  metrics  were  calculated  on  a  State- 
by-State  basis  for  the  8-hour  analyses. 

In  general,  the  four  metrics  leed  to 
Bimiliir  overall  conclusions.  The  residts 
for  the  full  set  of  receptor  areas  (i.e.. 
"designated  plus  modeled"  for  the  1- 
hour  NAAQS  and  "violating  plus 
modeled"  for  the  8-hour  NAAQS)  are 
provided  in  the  Air  Quality  Modeling 
TSD  for  all  four  metrics.  In  this 
preamble.  Metrics  1  and  3  are  presoited 
to  illustrate  the  results. 


a._  Impacts  (^Ahernative  Controls. 
The  imp**-**  on  oxone  uuuueutrations  of 
the  O.lSt  scenario  and  each  of  the 
aheroative  scenarios  are  provided  by 
region  (Le.,  Midvvest.  Southeest.  and 
Northeast)  in  Tables  IV-6  and  IV-6  for 
Mebrics  1  and  3.  respectively.  The 
complete  set  of  data  for  individual 
States  and  1-hour  nonattainment  areas 
is  iHovided  in  the  Air  Quality  Modeling 
TSD.  Table  IV-5  shows  the  percent 
reduction  in  the  number  of  exoeedanoes 
across  all  four  episodes  between  each 
control  scenario  and  the  Base  Case. 
Table  IV-6  shows  the  percent  reduction 
in  total  ozone  above  the  NAAQS 
provided  by  eadi  scenario,  compared  to 
the  total  ozcHie  above  the  NAAC^  in  the 
Base  Case. 
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Table  IV-5.— Results  for  Metric  1:  Number  of  Exceedances 


0.25 


0.20 


o.ist 


0.12 


o.i5m 


Pateiit  nartuciinn  In  tti*  NmrtMr  of 
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36 

30 

26 
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Table  lV-6.— Results  for  Metric  3:  Total  "ppb"  Reduced 
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ware  calculatad  by  divkJina  the  Total  "ppb'  Reduced  in  the  control  scenario  by  Ihe  Total  "ppb"  above  ttte  hMAOS  in 
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The  results  indicate  that  the  0.1 5t 
scenario  provides  substantial  reductions 
in  both  1-hour  and  8-hour  ozone 
concentrations  in  all  three  regions. 

In  the  Midwest  the  0.1 5t  scenario 
provides  a  38  percent  reduction  in  1- 
nour  exceedances  and  a  45  i>ercent 
reduction  in  "total  ozone"  >3l25  ppb. 
The  regionwide  Midwest  reductions  in 
8-hour  exceedances  and  "total  ozone" 
>«85  ppb  are  45  percent  and  50  percent, 
respectively.  Considering  individual  1- 
hour  nonattainment  areas  in  this  region, 
the  reduction  in  exceedances  due  to  the 
O.ist  controls  are  36  percent  over  Lake 
Michigan.*'  73  percent  in  Southwest 
Michigan,  and  54  percent  in  Louisville. 
The  corresponding  reductions  in  "total 
ozone"  >al2S  ppb  are  44  percent  over 
Lake  Michigan.  81  percent  in  southwest 
Michigan,  and  64  percent  in  Louisville. 
The  results  for  other  areas  are  contained 
in  the  Air  Quality  Modeling  TSD. 

In  t^e  Southeest.  1-hour  exceedances 
are  reduced  by  39  percent  and  the  "total 
ozone"  >«125  ppb  by  34  percent. 
Considering  individual  nonattainment . 
areas  in  the  Southeast,  the  0.1 5t 


**  TIm  rational*  for  uulyiing  th*  tanpicu  ow 
Lakm  Michifaii  U  dUouMd  in  SKtion  D.C  Walght 
of  Bvidanca  Oatanninatlon  of  Covarad  Sutaa. 


scenario  provides  a  36  percent 
reduction  in  1-hour  exceedances  in 
Atlanta  and  a  39  percent  reduction  in 
exceedances  in  Birmingham.  The 
reduction  in  "total  ozone"  >3l25  ppb  is 
41  percent  in  Atlanta  and  54  percent  in 
Birmingham.  The  overall  regionwide 
ozone  benefits  across  the  Southeest  are 
also  large  for  the  8-hour  NAAQS.  For 
example,  the  number  of  8-bour 
exceedances  in  this  region  is  reduced  by 
46  percent  with  the  O.lSt  scenario. 

In  the  Northeast,  O.lSt  provides  a  37 
percent  reduction  in  1-hour 
exceedances  and  a  34  percent  reduction 
in  "total  ozone"  >si25  pp.  For 
individual  nonattainment  areas  in  the 
Northeast,  the  reductions  in  both 
Metrics  1  and  3  range  from 
approximately  25  percent  in 
Washington,  DC  up  to  100  percent  in 
Pittsbuigh.  For  the  serious  and  severe  1- 
hour  nonattainment  areas  along  the 
Northeast  Corridor  from  Washington; 
IX  to  Boston,  the  1-hour  reductions 
vary  from  dty  to  city,  but  are  generally 
in  the  range  of  25  percent  to  55  percent 
The  regionwide  reductions  in  8-hour 
exceedances  and  "total  ozone"  >a85 
ppb  in  the  Northeast  are  above  40 
percent. 


In  general,  results  fit}m  the  scenarios 
evaluated  demonstrate  that  the  larger 
the  reduction  in  NOx  emissions,  the 
greater  the  overall  ozone  benefit.  As 
indicated  in  Table  IV-5  and  IV-6,  the 
0.25  and  0.20  scenarios  generally  do  not 
provide  the  same  level  of  reduction  as 
the  O.lSt  scenario  in  any  of  the  three 
regions,  whereas  the  0.12  sceiuuio 
provides  additicmal  ozone  benefits 
beyond  O.lSt  in  all  three  regions.  Also, 
the  results  indicate  that  even  with  the 
most  stringent  control  option 
considered,  nonattainment  problems 
requiring  additional  local  controls  may 
continue  in  some  areas  ciurently 
violating  the  NAAQS. 

The  impect  on  ozone  reductions  of  a 
trading  program  versus  meeting  the 
budgets  in  eech  State  can  be  seen  l^ 
comparing  the  results  for  the  O.lSt  and 
O.ISnt  scenarios.  The  data  in  Tables  IV- 
5  and  IV-6  indicate  that  there  is  no 
overall  loss  of  ozone  benefits  for  either 
1-hour  or  8-hour  concentrations  across 
the  23  jiuisdictions  due  to  trading.  On 
a  regional  basis,  the  benefits  of  interstate 
and  intrastate  trading  at  the  0.15  control 
level  are  essentially  the  same  in  the 
Northeast  and  Midwest  and  slightly  less 
with  interstate  trading  in  the  Southeest 
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As  indicated  in  the  summary  of 
comments,  several  commenters  stated 
that  there  would  be  local  disbenefits 
due  to  die  EPA  proposal  that  would 
outweigh  any  benefits.  The  modeling 
runs  discussed  here  shed  light  on  the 
issue.  Of  the  four  metrics  examined  by 
EPA.  Metrics  3  and  4  (Le..  'Total  ppb 
Reduced"  and  "Population-Weighted 
Total  ppb  Reduced")  are  most 
appropriate  for  identifying  any  net 
disbenefits  because  tha  ozone  decreases 
and  any  increeses  (disbenefits)  are 
considered  in  calculating  each  of  these 
metrics.  The  metrics  will  have  negative 
values  for  situations  in  which  the  total 
disbenefits  are  greater  than  the  total 
bmefits.  The  EPA  examined  the  1-hour 
estimates  for  these  metrics  for  each  1- 
hour  nonattainment  area  and  the  8-hour 
estimates  by  State  to  identify  any  areas 
in  whidi  the  modeling  indicated  a  net 
di^enefit  The  results  indicate  that  the 
only  net  disbenefit  predicted  in  any  of 
the  scenarios  was  in  Cincinnati  for  the 
1-hour  NAAQS.  However,  these 
disbenefits  occurred  only  in  the  0.25 
and  0.20  scenarios.  In  thie  aiSt  scenario, 
there  is  a  net  32  perorat  benefit  in 
r!iTtrinn«H  with  Metric  3  and  a  net 
benefit  of  23  percent  with  k^tric  4. 
There  ware  no  net  Statewide  8-hoiU' 
disbenefits  in  any  (rfthe  soenarioe 
examined  by  EPA. 

b.  Impacts  of  Upwind  Controh  on 
Downwind  Nonattainment  The  impects 
of  the  budgets  appUed  in  upwind  States 
on  downwind  ogeane  in  the  (a)  the 
NortfaeMt.  (b)  Geotgia.  and  (c)  niinate- 
Indiana-WiacoDsin.  wen  evahiated  by 
oampering  the  O.ISnt  eoenario  to  the 
three  downarind  trenepoft  esaessment 
soenarioe  listed  in  Table  IV-1.  In  eech 
of  theee  three  eoenarios.  EPA  modeled 
the  O.ISnt  option  in  one  of  the 
downwind  erees  widi  the  Beae  Case 
^■Tftiarinna  appliad  in  the  rest  of  the 
OTAG  region.*^  The  results  of  each 


downwind  control  run  were  compered 
to  the  Bese  Case  in  ordm  to  assess  the 
benefits  of  the  ocmtrols  applied  writhin 
those  areas  (Le..  the  downwind  areea). 
Similariy,  the  predictions  for  the  O.ISnt 
region%vide  scenario  were  compared  to 
the  Base  Case  to  estimate  the  benefits  in 
eech  area  of  the  downwind  plus  upwind 
controls.  The  benefits  of  the  upwind 
controls  were  detomined  by  calculating 
the  difference  between  the  benefits  of 
the  downwind  controls  onnpared  to  the 
benefits  of  the  downwind  plus  upwind 
controls.  The  results  are  {Hxmded  in 
Table  IV-7.  The  following  is  an  example 
of  how  the  benefits  of  upwind  controls 
were  calculated  for  Metric  1  (i.e.. 
number  of  exceedances).  In  the 
Northeest.  there  were  1052  grid-day 
exceedances  of  the  1-hour  NAAQS 
predicted  in  the  Base  Caae  scenario.  In 
the  downwind  control  scenario  (i.e.. 
O.ISnt  applied  in  the  Northeest  only), 
the  numoer  of  exceedances  declined  to 
827  grid-days  vrhich  represents  a  21 
percent  reduction  in  exceedances  from 
the  Base  Case  due  to  omtrob  in  the 
Northeast  In  die  downadnd  phis 
upwind  scenario,  the  nundier  of  1-hoor 
exceedances  declined  even  further  to 
670  grid-days  which  is  a  36  percent 
reduction  from  the  Base  Case.  Therefore, 
the  upwind  controls  provide  a  IS 
percent  reduction  in  1-hour 
exceedmoes  in  the  Northeest  (Le..  36 
percent  versus  21  percent). 

For  Metric  3  (Le^  Total  "ppb" 
Reduced),  the  impact  of  upwrind 
controls  on  downwind  oaone  was 
determined  using  two  approacfaee.  The 
first  epproadi  is  similar  to  the 
prooednres  followed  described  ebove  for 
exceedances.  For  exmple.  in  the 
Northeast  the  total  ppb  >«125  ppb 
(across  all  pids  and  days)  in  the  Bese 
Case  was  14,724  ppb.  In  the  downwind 
control  acenerio  the  total  ppb  reduced 
by  these  oontrals  ares  3289  ppb  wbidi 


repceeents  a  22  percent  reduction  (i.e.. 
3289  ppb  divided  by  14.724  ppb)  in 
total  ppb  >«125  ppb.  In  the  down%vind 
plus  upwind  control  scenario,  the  total 
ppb  reduced  was  5500  ppb  adiich 
represents  a  37  percent  reduction  in 
total  ppb  >=125  ppb  in  the  Bese  Case. 
Therefore,  the  upwind  controls  provide 
a  15  percent  reduction  in  total  {^ 
>=125  ppb  (i.e.,  37  percent  versus  22 
percent).  The  results  for  Metric  3 
ntV^ilatAtt  using  this  first  approach  are 
preeented  in  Table  IV-7. 

A  second  approach  to  analyze  the 
benefits  of  upwrind  controls  using 
Metric  3  is  to  detennine  the  fraction  or 
peroent^e  of  the  total  reduction  from 
downwind  plus  upwind  controls  that 
comas  from  fust  the  upwind  controls. 
This  is  detennined  by  first  subtracting 
the  ppb  reduced  by  downwind  controls 
from  the  ppb  reduced  by  downwind 
phis  upwind  controls.  This  diSerenoe 
provides  an  estimate  of  the  portion  of 
the  reduction  due  to  upwind  controls. 
Then,  the  portion  of  tlM  reduction  due 
to  upwind  controk  is  divided  by  the 
reduction  from  downwind  pliu  upwind 
controb  to  nstimate  the  peroant  of 
reduction  due  to  the  upwind  oontnds 
only.  For  example,  in  the  Northeest  the 
l^KNir  total  pfh  reduced  by  the 
downwind  plus  upwind  csntrob  is 
5500  ppb  and  the  total  ppb  reduced  by 
the  dbwnadnd  controb  is  3289  ppb.  Tlw 
difhraaoe  (2211  ppb)  is  the  estimatad 
amount  of  reduction  due  to  upwind 
controls.  Thus,  in  this  exaBple.  the 
uparind  ocaitxola^novide  40  paicant 
(La..  2211  ppb  divided  by  5500  ppb)  of 
dw  tol^  i^  reduction  in  die 
downarind  phis  uowrind  regionwide 
acanaria  The  reauJts  bv  Matric  3  uaing 
tiiia  second  eiqpoacb  far  eatimatiiig  die 
impacts  of  upwind  controb  are 
provided  in  TeUe  IV-8. 
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Table  IV-7.— Results  for  Transport  Runs  Compared  to  the  Base  Case— Continued 
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OW"  denotes  the  reductions  due  to  the  downwind  controis;  "DW  ♦  UW"  denotes  the  reductions  due  to  controls  applied  reoionwide  In  uowind 
plus  downwind  areas;  and  "UW  denotes  the  incremental  additional  reduction  in  exceedances.  -hh-~  »w~"w~»  "•  upwino 

»  NA:  The  metrics  tor  the  8-hour  NAAOS  were  not  calculated  tor  individual  1-hour  nonattainment  areas 
'The  1-hoor  results  lor  Georgia  are  the  same  as  tor  Atlanta  because  Atlanta  is  the  only  1-hour  nonattainment  area  in  that  State. 

Table  lV-8.— Percent  of  the  Total  ppb  Above  the  NAAQS  That  Is  Reduced  Due  to  Upwind  Controls 
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Lake  Ml  .. 
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In  the  following  disciission  of  the 
impacts  of  upwind  controls  on  ozone  in 
the  three  downwind  areas,  the  results 
for  Metric  3  focus  on  the  second 
approach  for  calculating  upwind 
impacts  using  this  metric  since  the 
results  based  on  the  Tirst  approach  are 
similar  to  those  for  Metric  1,  as 
indicated  in  Table  IV-7. 

In  the  Northeast,  the  upwind  controls 
provide  a  15  percent  reduction  in  1- 
hour  exceedances  and  a  22  percent 
reduction  in  8-hour  exceedances.  The 
results  in  Table  IV-8  indicate  that 
upwind  controls  provide  40  percent  or 
more  of  the  total  ppb  reduction  from  the 
downwind  plus  upwind  control 
scenario  for  both  the  1-hour  and  8-hour 
NAAQS.  Considering  the  results  for 
several  1-hour  nonattainment  areas  in 
the  Northeast,  the  upwind  controls 
reduce  the  number  of  1-hour 
exceedances  by  21  percent  in  Baltimore, 
12  percent  in  Philadelphia.  12  percent 
in  New  York  City.  19  percent  in  Greater 
Connecticut,  and  3  percent  in  Boston. 
The  percent  of  the  total  ppb  reduction 
from  the  downwind  plus  upwind 
controls  that  is  due  to  the  upwind 
controls  alone  is  48  percent  in 
Bahimore,  29  percent  in  Philadelphia, 
38  percent  in  New  York  City,  47  percent 
in  Connecticut,  and  25  percent  in 
Boston.  The  results  for  all  of  the 
Northeast  1-hour  nonattainment  areas 
are  provided  in  the  Air  Quality 
Modeling  TSD. 

The  impacts  of  upwind  controls  on 
nonattainment  in  Georgia  were 
examined  using  the  0.1 5nt  scenario  in 
Georgia  versus  the  Base  Case  scenario 
and  the  scenario  with  0.1 5nt  applied 
regionwide.  The  results,  as  shown  in 
Table  rV-7.  indicate  that  the  upwind 
controls  are  predicted  to  reduce  the 
number  of  1-hour  exceedances  in 


Atlanta  by  9  jiercent.  Also,  in  Atlanta, 
14  percent  of  the  1-hour  total  ppb  above 
the  NAAQS  reduced  by  the  downwind 
plus  upwind  regionwide  scenario  is  due 
to  the  controls  applied  in  upwind 
States.  For  the  8-hour  NAAQS.  the 
upwind  controls  provide  a  12  percent 
reduction  in  8-hour  exceedances  within 
the  State  of  Georgia.  The  upwind 
controls  provide  28  percent  of  the  total 
ppb  reduction  in  the  downwind  plus 
upwind  regionwide  control  scenario. 

To  assess  the  benefits  in  lUinois- 
Indiana-Wisconsin  due  to  upwind 
controls.  EPA  examined  the  data  for  the 
Lake  Michigan  receptor  area  and  for  the 
three  States,  combined.  The  discussion 
of  results  focuses  on  the  Lake  Michigan 
receptor  area.  The  data  for  this  area  and 
the  three  States  are  provided  in  Table 
IV-7.  For  the  Lake  Michigan  receptor 
area,  there  is  a  7  percent  reduction  in  1- 
hour  exceedances  and  a  6  percent 
reduction  in  8-hour  exceedances  due  to 
upwind  controls.  The  upwind  controls 
provide  12  percent  of  the  total  1-hour 
reduction  and  27  percent  of  the  total  8- 
hour  reduction  that  results  from  the 
downwind  plus  upwind  regionwide 
controls.  In  Illinois.  Indiana,  and 
Wisconsin,  the  reduction  in  1-hour  and 
8-hour  exceedances  due  to  upwind 
controls  are  larger  than  over  Lake 
Michigan  (i.e..  15  percent  and  30 
percent  for  1-hour  and  8-hour 
exceedances,  respectively).  The  upwind 
controls  provide  nearly  50  percent  of 
the  total  ppb  reductions  associated  with 
the  downwind  plus  upwind  regionwide  - 
control  scenario  for  both  the  1-hour  and 
8-hour  NAAQS. 

Based  on  the  results  discussed  above, 
EPA  believes  that  the  controls  in  today's 
rulemaking  applied  in  upwind  areas 
will  reduce  the  number  of  1-hour  and  8- 
hour  exceedances  in  downwind 


nonattainment  areas.  The  analysis 
indicates  that  in  downwind  areas,  a 
substantial  portion  of  the  1-hour  and  8- 
hour  ozone  reductions  provided  by  the 
regionwide  application  of  these  controls 
are  due  to  those  controls  in  upwind 
areas. 

c.  Summary  of  Finding.  The  EPA  has 
performed  an  air  quality  assessment  to 
estimate  the  ozone  benefits  of  the 
proposal  and  several  alternative  uniform 
regionwide  control  levels.  In  addition, 
EPA  examined  the  overall  benefits  in 
several  major  downwind  nonattainment 
areas  of  the  application  of  the  proposal 
in  upwind  States.  The  results  of  EPA 's 
assessment  corroborate  and  extend  the 
findings  presented  in  theiGNPR.  The 
major  findings  are  as  follows:  (1)  The 
NOx  emissions  reductions  associated 
with  the  proposed  Statewide  budgets 
are  predicted  to  produce  large 
reductions  in  (a)  1-hour  concentrations 
>=125  ppb  in  areas  which  are  currently 
nonattainment  for  the  1-hour  NAAQS 
and  which  would  likely  continue  to 
have  a  1-hour  nonattainment  problem  in 
the  future  without  the  SIP  call  budget 
reductions,  and  (b)  8-hour 
concentrations  >=85  ppb  in  areas  which 
currently  violate  the  8-hour  NAAQS  and. 
which  would  likely  continue  to  have  an 
8-hour  ozone  problem  in  the  future 
without  the  SIP  call  budget  reductions. 

(2)  The  more  NOx  emissions  are 
reduced,  the  greater  the  benefits  in 
reducing  ozone  concentrations.  There 
does  not  appear  to  be  any  "leveling  off" 
of  benefits  within  the  range  of  NOx 
reductions  associated  with  EPA's 
proposal.  That  is,  NOx  reductions  at 
control  levels  less  than  EPA's  proposal 
provide  fewer  air  quality  benefits  than 
the  proposal  and  NOx  reduction  greater 
than  the  proi>osal  provide  more  air 
quality  benefits. 
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(3)  Any  disbenefits  due  to  the  NOx 
reductions  associated  with  the  budgets 
are  expected  to  be  very  limited 
compued  to  the  extent  of  the  benefits 
expected  from  these  budgets. 

14)  There  are  likely  to  be  benefits  in 
major  nonattaininent  areas  due  to  the 
downwind  application  of  controls  in  the 
proposed  budgets.  Reductions  in  ozone 
transport  associatsd  with  the  collective' 
application  of  the  budgets  in  upwind 
States  are  e^qiected  to  provide 
substantial  ozone  ben^ts  in  downwind 
areas,  beyond  what  is  provided  by  the 
budgets  applied  in  the  downwind  areas 
alone.  Togedier,  the  downwind 
reductions  and  transport  reductions 
from  upwind  controls  will  provide 
significant  progress  toward  attainment 
in  major  nonattainment  areas  within  the 
OTAG  region.  However,  even  with  the 
most  stringent  control  option 
considered,  nonattainment  problems 
requiring  additional  local  control 
measures  may  continue  in  some  areas 
currently  violating  the  NAAQS. 

V.  NOx  Control  ImplemenUtian  and 
Budget  Aduevement  Date* 

A.  NOk  Control  Implementation  Date 

In  the  NPR.  the  EPA  proposed  to 
mandate  NOx  emissions  decreases  in 
each  afiected  State  leading  to  a  budget 
based  on  reductions  to  be  achieved  from 
both  Federal  and  State  measures.  The 
EPA  further  proposed  that  the  required 
SIP  revisions  for  achieving  the  portion 
of  the  NOx  reduction  from  State 
measures  be  implemented  by  no  later 
than  September  2002.  The  EPA  also 
requested  comment  on  a  range  of 
compliance  dates  between  September 
2002  and  September  2004. 

The  EPA  stated  that  this  range  of 
compliance  dates  is  consistent  with  the 
reqiiirement  for  severe  1-hour 
nonattainment  areas  to  attain  the 
standani  no  later  than  2005  (for  severe- 
15  areas)  or  2007  (for  severe-17  areas). 
With  respect  to  the  8-hour  ozone 
standard,  EPA  stated  that  the  CAA 
provides  for  attainment  within  5  years 
of  designation  as  nonattainment,  which 
must  occur  no  later  than  Jidy  2000.  with 
a  possible  extension  of  up  to  10  years 
following  designation  as  nonattainment. 
The  EPA  stated  that  the  range  of 
implementation  dates — bora  September 
2002  to  September  2004 — is  consistmt 
with  the  attainment  time  frames  for  the 
8-hour  standard  (62  FR  60328-29).  For 
the  reasons  described  in  Section  m. 
below,  the  applicable  attainment  date 
for  all  affected  downwind  areas  is  "as 
expeditiously  as  practicable,"  but  no 
later  than  certain  prescribed  dates.  In 
many  cases,  the  date  for  achieving  the 
upwind  reductions  will  make  the 


diffnenoe  as  to  when  downwind  States 
will  attain.  Thus,  it  is  appropriate  for 
EPA  to  require  the  upwrind  reductions  to 
be  achieved  as  expeditiously  as 
practicable.  Subsection  1.,  below, 
analyzes  the  earliest  date  feasible  fior 
achieving  the  upwind  reductions. 

1.  Practicability 

After  reviewing  the  comments  and 
analyzing  the  feasibility  of 
implementing  the  NOx  controls 
assiuned  for  purposes  of  developing  the 
State  emissions  budgets,  as  vrell  as  other 
measures  which  States  may  dioose  to 
rely  on  to  meet  the  rule,  the  EPA  is 
today  determining  that  the  required 
implementation  date  must  l>e  by  no  later 
than  May  1, 2003.  The  Agency  received 
many  comments  on  the  feesiUlity  of 
inntalling  appropriate  control 
technology  t^  2003,  and  the  sticoeeding 
paragraphs  address  many  of  the 
significant  comments  submitted  on  this 
topic. 

Some  commenters  asserted  that  a 
compliance  deadline  of  September  2002 
is  infeasible  fat  completing  the 
instaUaticm  of  the  assumed  NOx 
controls.  Some  of  these  commenters 
argued  that  there  are  not  enough  trained 
woricers.  engineering  services  or 
materials  and  equipment  to  install  NOx 
controb  by  the  S^tember  2002 
deadline.  Other  commenters  expressed 
concern  that  utilities  will  not  have 
sufficient  time  to  install  NOx  controls 
without  causing  electrical  power 
outages:  these  commenters  stated  that 
such  power  outages  would  have  advmse 
impacts  on  the  reliability  of  the 
electricity  supply.  Commenters  also 
expressed  ccmcem  that  retrofitting  NOx 
controls  would  require  increasing  the 
operation  of  less  efficient  units,  whidi 
woxild  increase  compliance  costs. 

In  response  to  these  comments,  the 
Agency  has  conducted  a  detailed 
examination  of  the  fiaasibility  of 
jpctalling  the  NOx  controls  that  EPA 
assumed  in  constructing  the  emissions 
budgets  for  the  affected  States 
(hereinafter,  the  "assumed  amtrol 
strategy").  See  the  technical  support 
document  "Feasibility  of  Installing  NOx 
Control  Technologies  By  May  2003." 
EPA.  Office  of  Atmospheric  Programs. 
September  1998.  The  Agency's  findings 
are  summarized  below.  Based  aa  these 
findings,  the  EPA  believes  that  the 
compliance  date  of  May  1.  2003  for  NOx 
controls  to  be  installed  to  comply  with 
the  NOx  SIP  call  is  a  feasible  and 
reasonable  deadline.  The  Agency  is  also 
providing  some  compliance  flexibility 
to  States  for  the  2003  and  2004  ozone 
seasons  by  establishing  State 
compliance  supplement  pools  as 
described  above  in  Section  IILF.6. 


The  EPA's  projectims  for  the 
assumed  control  strategy  include  poc(> 
combustion  controls  (Selective  Cataljrtic 
ReductioQ  [SCR]  and  Selective 
Noncatalytic  Reduction  (SNOQ)  and 
combustion  controls  (e.g..  low  NOx 
burners,  overfire  air,  etc.) 

a.  Combiution  Controls.  In  general, 
the  implemeotatian  of  combustion 
controls  should  be  readily  accomplished 
by  May  1, 2003  far  the  following 
reesons.  First,  tbare  is  oonaideFahle 
eiqperienoe  with  implemeiiting 
ctHnbustioo  controls.  Combustion 
control  retrofits  on  over  230  utility 
boilers,  aocoimting  for  over  75  GWe  of 
capacity  under  the  title  IV  NOx 
program,  took  place  within  4  years  (i.e.« 
from  1992  through  1995).  Moreover,  the 
combustion  retrofits  under  Phase  I  of 
the  Ozone  Transport  Commission's 
Memorandum  of  Understanding  were 
completed  in  the  same  time  frame.  As 
a  renilt  of  this  experience,  the  sources 
and  permitting  agencies  are  familiar 
with  the  inataU^on  of  ocHnbustion 
controls.  This  familiarity  should  result 
in  relatively  short  time  frames  for 
comfrfeting  technology  instaUations  and 
obtaining  relevant  permits. 

Second,  combustion  controls  are 
constructed  of  commonly  avail^le 
materials  sucih  as  steel,  piping,  etc.  and 
do  not  require  reagent  during  operation. 
Therefore,  the  Q>A  does  not  exJMCt 
defays  due  to  material  shortages  to 
occur  at  sites  implementing  these 
controls. 

Third,  there  are  many  vendcns  of 
combustion  control  tedmology.  These 
vendors  should  have  ample  capacity  to 
meet  the  NOx  SIP  call  needs  because 
they  were  abfa  to  satisfy  significant 
instaUation  needs  during  the  period 
1992  through  1995.  as  mentioned  above. 
Since  then  these  vendors  have  had 
refatively  faw  installation  needs  to  fill. 
Therefore,  it  is  reasonable  to  expect 
that  implementation  of  post-combtistion 
controls,  not  combustim  controls, 
would  determine  the  schedule  for 
implemmting  all  of  the  projected  NOx 
controls. 

b.  Post-Combustion  Controls.  Tables 
V-1  and  V-2  present  the  Agency 
projections  of  how  many  electricity 
generating  units  and  industrial  sources, 
respectively,  virould  need  to  be 
retrofitted  with  post-combustion  NOx 
controls  undbr  the  assumed  control 
strategy. 
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Table.  V-1.— Electricitv 
Generating  Units 


NOxContfoJ 

Proiactad 
No.  o(  in- 
stallations 

Coal  SCR 

142 

Co*  SNCR  

OiVoas  SNCR  

482 
15 

Total „ 

639 

Table.  V-2.— Non-Electricity 
Generating  Units 

NOxControl 

na^lTJa  it 

I'lUWLlSU 

No.  of  in- 
siSMions 

SCR  on  coal-fired  JKNirces  

SCR  on  otVgas-fired  murcas  .... 
SCR  on  other  sourcas 

56 
225 

1 

Total 

281 

SNCR  on  ooaHlred  souroas 

SNCR  on  oil/gas-fired  aouroas 
SNCR  on  ottMr  souroas  

195 

0 

40 

Total 

235 

There  are  three  tMsic  considerations 
related  to  implementation  of  post- 
combustion  controls  (SCR  and  SNCR)  by 
the  compliance  date:  (1)  Availability  of 
materials  and  labor,  (2)  the  time  needed 
to  implement  controls  at  plants  with 
single  or  multiple  retrofit  requirements, 
andfO)  the  potential  for  interruptions  in 
power  supply  resulting  from  outages 
needed  to  complete  installations. 

The  EPA  examined  each  of  these 
considerations.  An  adequate  supply  of 
off-the-shelf  hardware  (such  as  steal, 
piping,  nozzles,  pumps,  soot  blowere. 
fiuis,  ai\d  related  equipment),  reagent 
(ammonia  and  urea),  and  labor  would  be 
available  to  complete  implementation  of 
post-combustion  controls  projected 
under  the  assumed  control  strategy. 

However,  the  catalyst  used  in  the  SCR 
process  is  not  an  off-the-shelf  item  and, 
therefore,  requires  additional 
consideration.  Based  on  the  projections 
shown  in  the  tables  above,  the  EPA 
estimates  that  about  54,000  to  90,000  m' 
of  catalyst  may  be  needed  in  SCR 
installations.  The  EPA  has  found  that 
ciurently  the  catalyst  suppliers  can 
supply  about  43,000  to  67,000  m^  of 
catalyst  per  year.  However,  of  this 
supply  about  5,000  to  8.000  m'  of 
catalyst  per  year  is  needed  to  meat  the 
requirements  of  the  existing  worldwide 
SCK  installations.  Based  on  these 
estimates,  the  EPA  conservatively 
concludes  that  adequate  catalyst  supply 
should  be  available  if  SCR  installations 
were  to  occur  over  a  fieriod  of  two  yeare 
or  more. 


In  addition,  in  comments  to  EPA's 
proposed  NOx  reduction  program,  the 
Institute  of  Clean  Air  Companies  (ICAC) 
stated  that  more  than  sufficient  vendor 
cafMcity  existed  to  supply  retrofit  SCR 
catalyst  to  the  sources  that  would  be 
controlled  by  SCR  under  the  assiuned 
control  strategy. 

Implementation  of  a  NOx  control 
technology  on  a  combustion  imit 
involves  conducting  facility  engineering 
review,  developing  control  technology 
specifications,  awarding  a  procurement 
contract,  obtaining  a  construction 
permit,  completing  control  technology 
design,  installation,  testing,  and 
obtaining  an  operating  permit.  The  EPA 
evaluated  the  amount  of  time 
potentially  needed  to  complete  these 
activities  for  a  single  imit  retrofit  and 
found  that  about  21  months  would  be 
needed  to  implement  SCR  while  about 
19  months  would  be  needed  to 
implement  SNCR. 

The  EPA  examined  several 
particularly  complicated 
implementation  efforts  to  assure  an 
accurate  and  realistic  estimate  of  the 
time  needed  to  install  SCR  and  SNCR. 
The  EPA  examined  the  data  and 
determined  that  the  assumed  control 
strategy  might  lead  one  plant  to  choose 
to  install  a  maximum  of  6  SCRs.  In 
another  instance,  a  different  plant  might 
choose  to  install  a  maximum  of  10 
SNCRs  under  the  assimiad  control 
strategy.  The  estimated  total  time 
needed  to  complete  these  installations  is 
34  months  for  6  SCR  systems  and  24 
months  for  10  SNCR  systems. 

Finally,  the  EPA  examined  the 
impact(s)  that  outages  required  for 
connecting  NOx  post-combustion 
controls  to  EGUs  could  potentially  have 
on  the  supply  of  electricity  and  on  the 
cost  of  this  rule.  The  EPA  has  found 
that,  generally,  connections  between  a 
NOx  control  system  and  a  boiler  can  be 
completed  in  5  weeks  or  less.  This 
connection  period  has  been  accounted 
for  in  both  the  single  and  multi-unit 
implementation  times  presented  in  the 
previous  paragraph.  On  an  ECU,  the 
connection  would  have  to  be  completed 
diuing  an  outage  period  in  which  the 
unit  is  not  operational.  The  EPA's 
research  reveals  that  currently,  on 
average,  about  5  weeks  of  planned 
outage  hours  are  taken  every  year  at  an 
electricity  generating  unit.  Therefore, 
the  EPA  expects  that  connection 
between  a  NOx  control  system  and  such 
a  unit  would  be  completed  during  one 
of  these  planned  outages. 

Results  of  EPA's  analyses  reflect  that, 
even  if  all  of  the  post-combustion 
controls  projected  in  Table  V-1  for  the 
EGUs  were  to  be  connected  to  these 
units  in  one  single  year,  no  disruption 


in  the  supply  of  electricity  would  occur. 
If  each  of  Uiese  plants  takes  the  five 
week  outage  in  a  single  block  of  time, 
no  cost  increase  is  expected  to  occur. 
However,  if  a  plant  divides  the  five 
week  outage  into  two  or  more  periods, 
a  cost  increase  of  less  than  one-half  of 
one  percent  may  be  expected.  See  the 
technical  support  doctunent  "Feasibility 
of  Installing  l40x  Control  technologies 
By  May  2003,"  EPA.  Office  of 
Atmospheric  Programs.  September 
1998. 

Based  on  the  estimated  timelines  for 
implementing  NOx  cmtrols  at  a  plant 
and  availability  of  materials  and  labor, 
the  EPA  estimates  that  the  NOx  controls 
in  the  assumed  control  strate^  (which 
is  one  available  method  for  adoieving 
the  required  NOx  reductions  in  each 
covered  State)  could  be  readily 
implemented  by  September  2002. 
without  causing  an  adverse  impact  on 
the  electricity  supply  or  on  the  cost  of 
compliance.  The  EPA  bases  this 
conclusitm  on  its  analysis  that  the  most 
complex  and  time-consiuning 
implementation  effort — one  involving  6 
SCR  systems— would  take  34  months, 
and  that  all  of  the  controls  could  be 
installed  within  this  period  without 
causing  any  disruptions  in  the  supply  of 
electricity. 

Further,  the  EPA  notes  that  the 
September  27. 1994  OTC  NOx 
Memorandum  of  Understanding  (MOU) 
provides  that  large  utility  and  nonutility 
NOx  soiuces  should  comply  with  the 
Phase  m  controls  by  the  year  2003.  The 
levels  of  control  in  the  MOU  are  75 
percent  or  O.IS  Ib/lO*  btu  in  the  inner 
and  outer  zones  of  the  Northeast  OTR, 
levels  comparable  to  the  controls 
assumed  in  setting  the  budget  for 
today's  rulemaking.  Moreover,  several 
States  in  the  Northeast  OTR  have 
submitted  SIP  revisions  implementing 
this  level  of  emissions  reductions  firom 
NOx  sources  in  those  States  by  May  1. 
2003.  This  further  supports  the 
feasibility  of  the  May  1.  2003 
implementation  date  for  these  controls. 
The  EPA  has  determined  that  States 
would  have  sufficient  time  to 
implement  other  NOx  control  measures 
in  lieu  of  the  boiler  controls  described 
above.  For  example,  vehicle  I/M 
programs  have  historically  required  no 
more  than  two  years  to  implement, 
including  the  time  needed  to  pass 
enabling  State  legislation  and  to 
construct  the  necessary  emission  testing 
facilities.  The  time  required  to 
implement  measures  to  reduce  VMT 
depends  on  the  nature  of  the  measure, 
but  many  VMT  reduction  measures 
require  no  more  than  one  or  two  years 
to  implement.  State  opt-ins  to  the  RFC 
program  have  generaUy  required  less 
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than  one  year  to  implement.  Even  if  the 
EPA  were  to  determine  that  supply 
considerations  warranted  a  delay  in 
implementing  the  opt-in  request,  the 
delay  cannot  exceed  two  years. 

States  can  also  take  advantage  of  the 
NOx-reducing  benefits  that  energy 
efficiency  and  renewables  projects 
provide,  many  of  which  could  be 
developed  in  less  than  three  years  and 
incorporated  into  a  SIP.  Examples  of 
efficiency/renewables  projects  that  have 
been  accomplished  within  a  3-year  time 
frame  and  have  resulted  in  significant 
NOx  reductions  include  reducing  boiler 
fuel  tise  by  utilizing  waste  heat, 
implementing  short-term  steam  trap 
maintenance  and  inspection  programs, 
and  undertaking  building  upgrades 
using  EPA's  Energy  Star  Buildings 
approach. 

2.  Relationship  to  SIP  Submittal  Date 

Under  this  rule,  as  explained  in 
Section  B.  below.  States  are  required  to 
submit  reviMd  SIPs  by  September  30. 
1999.  Commenters  have  suggested  that 
based  on  the  requirements  of  this 
rulemaking,  sources  in  these  States 
would  need  to  begin  early  planning  of 
compliance  strategies  before  the 
September  30. 1999  date.  The  EPA 
disagrees.  The  EPA's  technical  analysis 
described  above  indicates  that  if  these 
sources  begin  planning  and 
specification  of  controls  by  even  as  late 
as  April  2000.  then  they  would  be  able 
to  complete  control  technology 
implementation  by  May  1,  2003. 

3.  Rationale 

To  assure  adequate  lead-time  for 
implementation  of  controls,  the  EPA  has 
moved  the  compliance  deadline  from 
the  proposed  date  of  September  2002  in 
the  NPR  to  May  1.  2003.  Since  the  ozone 
seasons  in  areas  in  the  eastern  U.S.  end 
in  the  fall  and  begin  in  the  spring, 
setting  the  implementation  date  for  May 
1.  2003  will  provide  sources  7-8 
additional  months  for  implementing 
control  requirements  while  not 
imdermining  the  ability  of  areas  to 
attain.  The  additional  implementation 
time  will  occur  during  the  cooler 
months  of  the  year,  a  time  when  ozone 
exceedances  generally  do  not  occur. 
Thus,  with  either  the  September  2002 
implementation  date  or  the  May  1.  2003 
implementation  date,  the  2003  ozone 
season  would  be  the  first  to  benefit  from 
full  implementation  of  the  SIP  call 
reductions. 

Several  commenters  contend  that  EPA 
does  not  have  the  authority  to  establish 
the  compliance  date.  Since  section 
110(a)(2)(D}(i)  is  silent  as  to  the 
implementation  schedule  for  measures 
to  prevent  significant  ctmtribution.  the 


EPA  disagrees  that  the  statute  prohibits 
the  EPA  from  establishing  an 
implementation  date  for  control 
measures  that  will  achieve  the 
reductions  established  by  the  SIP  call. 
Thus,  the  EPA  must  look  to  the  other 
provisions  in  the  CAA,  the  legislative 
history,  and  the  specific  facts  of  today's 
rule  to  determine  whether  it  is 
reasonable  for  the  Agency  to  set  the 
implementation  date  for  the  control 
meastues.  Furthermore,  for  the  reasons 
provided  in  this  Section,  the  EPA 
believes  it  is  necessary  to  use  its  genual 
rulemaking  authority  under  section 
301(a)  to  establi^  the  latest  date  fw 
implementation  through  a  rule  in  order 
to  ensiue  that  downwind  areas  attain 
the  standard  as  expeditiously  as 
practicable  and  that  areas  continue  to 
make  progress  toward  attaining  the 
NAAQS.  See  NRDCv.  EPA.  22  F.3d 
1125. 1146-48  P.C  Cir.  1994). 

With  respect  to  the  facts  of  this 
particular  situation,  this  SIP  call  entails 
a  complex  analysis  of  the  interstate 
transport  of  NO.  and  ozone  and 
involves  23  jurisdictions.  Although  the 
States  made  significant  progress  through 
the  OTAG  process,  they  were  imable  to 
reach  a  final  resolution  on  the  emission 
reductions  necessary  or  the  schedule  to 
achieve  reductions  to  address  upwind 
emissions.  Thus,  it  would  not  be 
reasonable  for  EPA  to  leave  open  the 
issue  of  implementation  in  light  of  the 
need  for  downwind  areas  to  rely  on 
these  reductions  in  order  to  demonstrate 
attainment  by  their  attainment  dates. 
See  also  the  discussion  in  Section  II.A. 

FurthermcHe.  EPA  believes  that 
requiring  implementation  of  the  SIP- 
required  upwind  controls,  and  therelnr 
mandating  those  upwind  reductions,  by 
no  later  t^n  May  1. 2003.  is  consistent 
with  the  purpose  and  structure  of  title 
I  of  the  CAA.  Under  both  section 
172(a)(2).  which  establishes  attainment 
dates  for  areas  designated 
nonattainment  for  the  8-hour  standard, 
and  section  181(a).  which  establishes 
attainment  dates  for  nonattainment 
areas  for  the  1-hour  standard,  areas  are 
required  to  attain  "as  expeditiously  as 
practicable"  but  no  later  than  the 
statutorily-prescribed  (for  section 
181(a))  or  EPA-prescribed  (for  section 
172(a)(2))  attainment  dates.  The 
implementation  date  of  May  1,  2003  fits 
with  both  the  more  general  requirement 
for  areas  to  attain  "as  expeditiously  as 
practicable"  and  the  latest  attainment 
dates  that  apply  for  purposes  of  the  1- 
hoiir  standud  and  that  EPA  will 
establish  for  the  8-hour  standard. 

The  overarching  requirement  for 
attainment  is  that  areas  attain  "as 
expeditiously  as  practicable."  This 
requirement  was  established  in  the  CAA 


in  the  1970  Amendments  and  has  been 
carried  through  in  both  the  1977  and 
1990  Amendments.  Thus,  although 
Congress  has  provided  outside 
attainment  dates  under  the  1970, 1977, 
and  1990  Amendments,  States  have 
always  been  required  to  attain  as 
expeditiously  as  practicable.  Congress 
has  furthered  this  concept  of  ensuring 
that  emission  reductions  are  achieved 
on  an  expeditious,  yet  practicable, 
schedule  through  its  inclusion  of  other 
provisicms  in  the  CAA  that  rely  on 
similar  concepts.  Most  notably,  imder 
both  subpart  1  and  subpart  2  of  part  D 
of  title  I  of  the  CAA,  areas  are  required 
to  make  reasonable  further  progress 
toward  attainment  and  thus  are  not 
allowed  to  delay  implementation  of  all 
measures  until  the  attainment  year.** 
While  the  KOP  requirements  directly 
apply  only  to  emission  reductions  that 
designated  nonattainment  areas  need  to 
achieve  to  address  local  violations  of  the 
standard,  these  provisions  highli^t 
congressional  Intent  that — at  a 
miniimim — reasonably  available  or 
practicable  measures  should  not  be 
delayed  if  such  measures  are  needed  to 
attain  the  standard  by  the  applicable 
attainment  data.  Thus,  it  is  consistent 
for  EPA  to  require  upwind  areas  to 
adopt  practicable  control  meesures  on  a 
schedule  tl^at  will  help  to  ensure  timely 
attainment  of  the  standard  in  do%vnwind 
areas. 

In  addition,  the  May  1 ,  2003 
implementation  date  is  consistent  with 
the  statutorily-prescribed  "outside"  1- 
hour  attainment  dates  for  many  of  the 
areas  that  %vill  benefit  from  the  SIP  call 
reduction^ 

Cunentiy,  areas  designated 
nonattainment  for  the  1-hour  standard 
have  attainment  dates  ranging  from 
1996  to  2010.  For  those  with  attainment 
dates  in  the  yean  1996-1999.  EPA  is 
analyzing  whether  sudi  areas  should 
receive  an  attaimnent  date  extensicm 
due  to  transported  emissions  or  whether 
such  areas  would  be  reclassified,  or 
"bumped  up,"  imder  section  181(b)(2). 
to  the  next  higher  classification  and 
thoefore  be  subject  to  additional  control 
requirements  and  a  later  attainment 


"CAA  skUou  171(1)  and  172(cX2)  (r«|uiriiig 
that  nonaltainiBMt  ana  SIP»  prarida  far  raductioos 
in  ff«i«i«i«  that  nwy  raaaonab^  ba  raquirad  by  tba 
Adminiftrator  far  tha  puipooa  of  anmrini 
attaimnant  of  tfaa  appUcabb  national  ambiaat  air 
quality  alandaid  by  tba  appUcabIa  data:  ISZfbND 
and  (cKZXB)  (raquirins.  laapadhraiy.  IS  pareant 
raduction*  balwaan  1990  and  199S  and  additional 
3  parcaat  aiwaga  raductiaos  par  yoar  until  tba 
attainoHit  data,  unlata,  amonf  otbar  thlnft.  tba 
plan  indudaa  "all  maasurea  that  can  ba  faaaibly 
^.»pUm««fH  In  th«  T— ■  in  light  of  tachnoloairal 
•chioTabiUty"). 
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date.**  To  the  extent  that  an  attainment 
date  extension  is  appropriate,  consistent 
with  the  general  requirement  of  the 
CAA,  it  should  be  no  later  than  the  date 
by  which  the  necessary  reductions  can 
practicably  be  achieved.  Thus,  it  is 
appropriate  for  EPA  to  require  upwind 
reductions  by  May  1,  2003 — a  date  that 
EPA  has  determined  can  be  practicably 
achieved — in  order  to  allow  these  areas 
to  attain  as  expeditiously  as  practicable. 
Additionally,  there  are  areas  with 
attainment  dates  of  2005  *'  and  2007  ■* 
that  wall  benefit  from  the  reductions 
upwind  States  will  reqiiire  in  response 
to  the  SIP  call.  The  May  1,  2003 
compliance  date  is  sensible  in  light  of 
the  requirement  for  these  areas  to  make 
reasonable  further  progress  toward 
attainment  under  section  182(c)(2)(B) 
and  to  attain  as  expeditiously  as 
practicable  but  no  later  than  2005  or 
2007. 

The  implementation  date  of  May  1. 
2003  is  also  consistent  with  the 
attainment  date  scheme  for  the  8-hour 
ozone  NAAQS.  The  EPA  is  required  to 
promulgate  designations  for  areas  under 
the  8-hour  ozone  NAAQS  by  )uly  2000. 
Pub.  L.  No.  105-178  section  6103  and 
CAA  section  107(d)(1).  In  draft  guidance 
EPA  made  available  for  comment  in 
August  1998.  the  EPA  indicated  that 
most  new  areas  that  violate  the  8-hour 
ozone  NAAQS  (but  not  the  1-hour  ozone 
NAAC^)  can  achieve  sufficient 
emissions  reductions  to  produce  one 
ozone  season's  clean  air  quality  by  the 
end  of  2003  if  EPA  establishes  May  1. 
2003  as  the  compUance  date  for  this 
rule.*'  The  EPA  suggested  that  these 
areas  would  also  be  eligible  for  an  ozone 
transitional  classification,  provided  they 
submit  a  SIP  by  2000  (see  the  Augtist 
1998  proposed  guidance).  Therefore,  in 
the  proposed  guidance,  EPA  has 
indicated  that  when  the  Agency  reviews 
and  approves  ozone  transitional  area 
SIPs.  the  Agency  anticipates 
establishing  December  31,  2003  as  the 


**  Sm  Gttidanc*  on  Extaiuion  of  Atuinment  Date* 
ior  Downwind  Transport  Atm*.  M«nonndum  from 
Richard  WlUon.  dated  |uly  17. 1998. 

**S«vara-lS  araaa,  (uch  as  Baltimore  and 
Philadelphia,  as  t*«U  as  anv  Serious  araas  that  do 
oM  receive  an  attainnwnt  date  extension  and  are 
bumped  up  due  to  a  {allure  to  attain,  will  need  to 
attain  no  later  than  2009. 

••  S«vefe-17  areas,  such  as  New  York  Qty. 
PhiladelphU.  Chicago  and  Milwaukee,  need  to 
attain  the  sUndard  no  later  than  2007. 

*'  "Proposed  Implemenution  Guidance  for  the 
Revised  Oxone  and  Particulate  Matter  (PM) 
National  Ambient  Air  Quality  Standards  (NAAQS) 
and  the  Regional  Haaa  Proeam."  John  S.  Seitz. 
Director.  Office  of  Air  Qualily  Planning  and 
Standards,  to  Regional  Office  Air  Division 
Directors,  August  18. 1998.  The  guidance  has  bean 
made  available  for  30-days  public  comment  tlvough 
a  Federal  Register  Notice  of  Availability  (83  FR 
4S080.  August  24. 1998).  The  date  of  the  notice  U 
Ifaa  oflkial  slait  dale  far  the  ooamant  period. 


attainment  date,  for  planning  purposes, 
for  almost  all  of  the  transiticmal  areas. 
The  EPA  believes  that  establishing 
December  31, 2003  as  the  attaiiunent 
date  for  these  araas  is  consistent  with 
the  reouirement  of  CAA  section 
172(a)(2)(A)  that  "the  attaiiunent  date 
for  an  area  designated  nonattainment 
with  respect  to  a  (NAAQS]  shall  be  the 
date  by  which  attainment  can  be 
achieved  as  expeditiously  as 
practicable,  but  no  later  Uian  5  years 
from  the  date  of  designation."  The  EPA 
interprets  this  requirement  to  mandate 
that  controls,  either  in  the  downwind 
nonattainment  area  or  in  upwind  areas, 
should  be  implemented  as  expeditiously 
as  practicable,  when  doing  so  would 
accelerate  the  date  of  attainment.  For 
the  reasons  described  elsewhere,  the 
EPA  believes  it  is  practicable  for  States 
to  implement  the  controls  mandated 
under  today's  rulemaking  by  May  1. 
2003,  and  that  doing  so  would  ensure 
that  areas  subject  to  the  8-hour  NAAQS 
will  attain  the  standard  as  expeditiously 
as  practicable.  Doing  so  will  be 
consistent  with  the  requirement  that 
downwind  nonattainment  areas  make 
reasonable  further  progress  toward 
attainment. 

B.  Budget  Achievement  Date 

In  the  NPR.  the  EPA  stated  that 
although  it  would  mandate  the  fiill 
implementation  of  the  required  SIP 
controls  by  an  earlier  date,  it  would 
require  the  afiiacted  States  to 
demonstrate  that  they  will  achieve  their 
NOx  budgets  as  of  the  year  2007.  The 
NPR  explained  that  the  2007  date  would 
allow  Q'A  to  make  use  of  the 
substantial  technical  information 
collected  by  OTAG.  The  OTAG  had 
selected  the  year  2007,  had  collected 
inventory  data  geared  towards  this  date, 
and  had  generated  air  quality  modeling 
information  geared  towards  this  date. 
The  NPR  further  stated  that  the  EPA  had 
doubts  that  there  would  be  significant 
differences  in  amounts  of  emissions  and 
impact  on  ambient  air  quality  between 
an  earlier  date  and  2007,  in  light  of  the 
fact  that  during  this  period,  emissions 
would  generally  increase  somewhat  as  a 
result  of  growth  in  activities  that 
generate  emissions,  but  would  also 
decrease  due  to  continued  application 
of  federally  mandated  controls. 

The  EPA  continues  to  believe  that 
2007  is  an  appropriate  target  date  for  the 
affected  States  to  use  in  demonstrating 
whether  their  SIP  will  achieve  the 
required  emissions  reductions,  generally 
for  the  same  reasons  as  expressed  in  the 
NPR.  Based  on  the  2007  projections. 
States  are  expected  to  achieve  their 
statewide  emissions  budgets  (based  on 
the  required  emissimis  rMluctions 


achieved  by  May  1.  2003)  by  September 
30.  2007  which  is  the  end  of  the  ozone 
season. 

Throu^out  this  mlamaking  process, 
the  EPA  has  relied  on  technical  data 
generated  by  OTAG  geared  towards  the 
2007  date,  and  it  would  be  an  ill* 
advised  use  of  resources  if  EPA  did  not 
incorporate  the  emissions  inventories 
and  modeling  results  generated  l^  the 
multi-stakeholder  OTAG  process,  and 
instead  developed  comparable 
information  for  an  earlier  date.  Such  an 
effcHt  would  be  time  consiuning  and 
resource  intensive.  Furthermore,  no 
State  is  disadvantaged  by  die 
requirement  to  demonstrate  compliance 
with  the  budget  later  than  the 
requirement  to  implement  SIP  controls 
becatise  States  may  count  both  the 
growth  in  emissions  and  the  reductions 
in  emissions  from  Federal  measures  that 
would  occur  in  the  interim.  Finally,  the 
year  2007  is  the  latest  attainment  date 
under  the  1-hour  NAAQS  forareas  in 
States  affected  by  today's  rulemaking, 
i.e.,  the  severe-17  areas  of  including 
Chicago,  Milwaukee,  and  New  York,  so 
that  this  date  is  a  smsible  target  date  for 
affected  States  to  use  in  projecting 
whether  they  will  achieve  the  required 
emissions  reductions. 

VL  SIP  CritsMa  and  Emiaeions 
Reporting  Reqniremeats 

A.  SIP  Criteria 

The  NPR  and  SNPR  discussed  SIP 
revision  approval  criteria  and  the 
schedule  for  States'  submission  plans 
for  meeting  statewide  emission  budgets 
in  response  to  this  SIP  call  imder 
section  110(a)(2)(D).  The  EPA  received  a 
number  of  comments  related  to  the 
proposed  SIP  approval  criteria.  This 
section  summarizes  these  eomments  on 
key  issues  and  presents  EPA  responses. 

1.  Schedule  for  SIP  Revision 

In  the  NPR,  EPA  proposed  that  each 
State  must  submit  a  demonstration  that 
it  will  meet  its  assigned  Statewide 
emission  budget  (including  adopted 
rules  needed  to  meet  the  emission 
budget)  by  September  30, 1999."  The 
EPA  received  numerous  comments 
concerning  this  proposed  timeframe. 

Comments:  The  EPA  received  many 
comments  on  the  practicality  of 
allowing  States  12  months  to  submit 
SIPs  in  response  to  this  rulemaking. 
Some  commentere  articulated  that  some 
States  anticipate  administrative 
obstacles  that  could  create  problems  in 


••In  the  NPR.  EPA  propoeed  the  SIP  submittal 
date  to  be  within  12  months  of  the  date  of  final 
promulgation  of  this  rulemaking  Promulgation 
means  signature  so  long  as  the  rulemaking  is  made 
available  to  the  public  on  the  same  day.        • 
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submitting  their  SIP  revisions  by  1999. 
On  the  other  hand,  many  commenters 
expressed  concern  about  extending  the 
SIP  submittal  deadline  to  18  months 
based  on  the  additional  adverse  impact 
that  NOx  emissions  frt>m  upwind  areas 
would  have  on  downwind  air  quality  if 
the  schedule  for  reductions  were 
extended.  Arguing  that  the  States  would 
have  ample  time  to  formulate  an 
approvable  SIP,  these  commenters 
supported  a  12-month  SIP  submission 
date. 

Response:  After  considering  these 
comments,  EPA  is  requiring  that  SIP 
revisions  be  submitted  within  12 
months  after  the  date  of  signature  of  this 
final  rule.  This  date  is  appropriate  in 
light  of  the  fact  that  States  which  are 
subject  to  today's  rulemaking  will  need 
to  achieve  reductions  in  NOx  emissions 
by  May  1,  2003.  Requiring  States  to 
submit  SIP  revisions  within  the  12- 
month  timeframe  will  ensure  that 
controls  necessary  to  reduce  these 
emissions  will  be  in  place  on  time. 

The  Agency  believes  the  health  risks 
associate  with  ozone  pollution  require 
the  NOx  SIP  call  to  proceed 
expeditiously.  Delaying  the  SIP 
submission  date  by  an  additional  6 
months  would  hinder  downwind  areas' 
efforts  to  improve  air  quality  in  a  timely 
manner. 

Twelve  months  is  adequate  time  to 
submit  a  NOx  reduction  SIP.  States  were 
involved  in  the  OTAG  for  2  years  and, 
during  that  time,  developed  lists  of 
feasible  NOx  control  strategies  and 
compiled  information  about  control 
strategy  costs.  This  groimdwork  will 
assist  States  in  making  decisions  about 
their  NOx  reduction  strategies  and 
should  expedite  the  SIP  submittal 
process.  Further.  States  developed  NOx 
emission  inventories  for  modeling 
purposes  during  the  OTAG  process.  The 
States,  therefore,  have  the  information 
for  the  source  categories  on  which  to 
focus.  As  a  result,  many  elements 
needed  for  putting  together  a  NOx 
reduction  strategy  have  already  moved 
forward. 

Since  OTAG  concluded  in  June  1997, 
the  States  have  had  time  for  internal 
review  of  data,  and  refinement  of  their 
emission  inventories.  This  SIP  call 
rulemaking  provides  EPA's  view  of  a 
reasonable  cost-effective  strategy  to 
reduce  NOx  in  the  23  jurisdictions.  The 
EPA's  action  provides  a  good  starting 
point  for  State  NOx  reduction  strategies: 
States  can  embrace  the  Agency's 
approach  or  use  it  as  a  lusis  for  tailoring 
their  own  programs.  If  States  elect  to 
participate  in  EPA's  model  trading  rule, 
the  SIP  process  will  be  further 
simplified  because  States  can  adopt  the 


entire  package  of  recommended 
strategies. 

Therefore,  under  section  110(k)(5)  for 
the  1-hour  NAAQS  and  section  110(a)(1) 
for  the  8-hour  NAAQS,  a  demonstration 
that  each  State  will  meet  the  assigned 
Statewide  emission  budget  (including 
adopted  rules  needed  to  meet  the 
emission  budget)  must  be  submitted  to 
EPA  in  its  SIP  revision. 

2.  Approvability  Criteria 

In  the  NPR,  EPA  described  the 
elements  listed  below  that  States  must 
include  in  their  ozone  transport  SIP 
revisions  (62  FR  60365). 

The  EPA  proposed  that  the 
approvability  criteria  for  transport  SIP 
submissions  appear  in  40  CFR  51.121. 
Most  of  the  criteria  are  substantially 
identical  to  those  that  already  apply  to 
attainment  SIPs,  for  example,  a 
description  of  control  measures  that  the 
State  intends  to  use. 

The  SNPR  proposed  additional  SIP 
approvability  criteria  for  control 
strategies  that  will  help  States  meet 
their  NOx  budgets  (63  FR  25912-25914). 
The  legal  authority  for  these  additional 
approvability  criteria  weis  articulated  in 
the  SNPR  (63  FR  25913,  footnote  5).  The 
EPA  received  numerous  comments 
related  to  these  additional  criteria. 

a.  Source  Categories  Subject  to 
Additional  Approvability  Criteria.  In  the 
SNPR,  EPA  proposed  that,  if  a  State 
should  choose  to  meet  this  SIP  call  by 
regulating  NOx  sources  (boilers, 
turbines  and  combined  cycle  units) 
serving  electric  generators  with  a 
nameplate  capacity  greater  than  25 
MWe  and  boilers  with  a  maximum 
design  heat  input  greater  than  250 
mmBtu/hr,  the  State  would  need  to 
frame  these  control  measures  and 
monitoring  requirements  as  either:  (1) 
Mass  emissions  limits,  (2)  emissions 
rates  assuming  maximum  utilization,  or 
(3)  an  alternative  approach,  as  described 
more  fully  in  the  next  subsection.  The 
EPA  solicited  comment  on  the 
reasonableness  of  extending  these 
approvability  criteria  to  additional  NOx 
sources.  The  EPA  explained  that  the 
ability  to  comply  wiUi  a  mass  emissions 
limit  using  reasonably  available 
technology  and  to  accurately  and 
consistently  monitor  mass  emissions 
were  key  factors  for  coverage  by  the 
additional  approval  criteria. 

In  the  SNPR  (63  FR  25923),  EPA  also 
outlined  criteria  for  sources  to 
participate  in  the  NOx  Budget  Trading 
Program.  The  EPA  explained  that  the 
ability  to  accurately  and  consistently 
monitor  NOx  mass  emissions  was  a  key 
fector  for  participation  in  the  trading 
program.  The  EPA  proposed  that  the 
trading  program  include  the  same 


sources  listed  above  as  well  as  other 
large  steam-producing  units  (units 
above  250  mmBtu/hr)  which  would 
include  combustion  turbines  or 
combined  cycle  systems,  as  well  as 
boilers  that  do  not  serve  electrical 
generators. 

The  EPA  now  believes  that  the  SIP 
approvability  criteria  should  cover  all 
NOx  sources  serving  electric  generators 
with  a  nameplate  capacity  greater  than 
25  Mwe  and  all  boilers,  combustion 
turbines  and  combined  cycle  units  with 
a  maximum  design  heat  input  greater 
than  250  mmBtu/hr.  The  Agency 
believes  this  group  is  appropriate 
because  of  the  considerations  set  forth 
in  the  SNPR  For  example,  all  of  these 
sources  can  comply  with  a  mass 
emissions  limit  using  reasonably 
available  technology  and  can  accurately 
and  consistently  monitor  mass 
emissions.  In  addition,  EPA  believes 
that  mass  emissions  limits  remain 
highly  cost-effective  for  these  sources, 
even  when  future  growth  is 
accommodated  within  the  limits.  Based 
on  the  analyses  in  the  RIA,  EPA  projects 
that  even  if  actual  growth  for  this  group 
of  sources  exceeds  EPA's  projected 
growth  by  over  one-third,  mass  emission 
limits  would  remain  highly  cost- 
efiective  according  to  the  criteria  used 
for  this  rule.  Therefore,  in  this  final  rule, 
EPA  is  requiring  that  the  additional  SIP 
approvability  criteria  outlined  below 
apply  to  States  that  select  regulatory 
requirements  covering  boilers,  turbines 
and  combined  cycle  units  that  are 
greater  than  250  mmBtu/hr-^egardless 
of  whether  they  are  connected  to  an 
electrical  generator  of  any  size — or  to 
boilers,  tvubines  and  combined  cycle 
units  that  serve  electrical  generators 
greater  than  25  Mwe.  regardless  of  the 
heat  input  capacity  of  the  unit. 

b.  Pollution  Abatement  Requirements. 
The  EPA  proposed  requiring  States  that 
choose  to  meet  their  budget  through 
control  requirements  for  such  large  NQx 
sources  to  express  the  requirements  in 
one  of  three  ways:  (1)  In  terms  of  mass 
emissions,  which  would  limit  total 
emissions  from  a  source  or  group  of 
sources:  (2)  in  terms  of  emissions  rates 
that  when  multiplied  by  the  affected 
sound's  maximum  operating  capacity 
would  meet  the  tonnage  component  of 
the  emissions  budget  for  this  source  or 
for  these  sources;  or  (3)  an  alternative 
approach  for  expressing  regulatory 
requirements,  provided  the  State 
demonstrates  to  EPA  that  its  alternative 
provides  assurance  equivalent  to  or 
greater  than  option  (1)  or  (2)  that 
seasonal  emissions  budgets  will  be 
attained  and  maintained. 

Comments:  Seven  commenters 
generally  support  the  approach  of 
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expressing  regulatory  requirements  as 
mass  emissions  limitations.  One  of  these 
commenters  does  not  object  to  a  mass 
limit  provided  that  the  limit  covers  a 
time  period  no  shorter  than  the  ozone 
season,  and  that  sources  should  be 
allowed  to  maintain  flexibility  within 
the  ozone  season.  Several  commenters 
generally  support  a  rate-based  limit,  one 
of  which  noted  that  EPA's  own  rule- 
effectiveness  studies  show  that  rate- 
based  limits  can  be  very  effective. 
Another  commenter  opposes  the  use  of 
mass  emission  limits  and  urges  EPA  not 
to  require  monitoring  procedures  and 
data  generation  that  are  inconsistent 
with  current  requirements  under  the 
Acid  Rain  Program  (namely  the  use  of 
an  emissions  rate  limit).  Other 
commenters  believe  that  States,  not 
EPA,  should  decide  the  form  of  the 
limit.  Finally,  one  commenter 
recommends  both  a  cap  on  mass 
emissions  and  an  emissions  rate 
limitation. 

Response:  As  explained  in  the  SNPR 
(63  Fll  25912),  EPA  believes  that 
regulatory  requirements  in  the  form  of  a 
maximum  level  of  mass  emissions  for  a 
source  or  group  of  sources  have  the 
greatest  likelihood  of  achieving  and 
maintaining  the  Statewide  NOx 
emissions  budget.  As  with  the  entire  SIP 
call,  the  new  approvability  criteria  are 
designed  to  apply  to  total  emissions 
throughout  the  ozone  season  and  are  not 
intended  to  apply  to  shorter  time 
periods  within  the  ozone  season.  This, 
however,  does  not  limit  a  State's  ability 
to  require  emissions  limitations  for  a 
shorter  time  period  if  deemed  necessary 
in  a  specinc  ozone  attainment  plan. 

Altnough  several  commenters 
supported  using  rate-based  limits,  they 
did  not  provide  evidence  to  refute  EPA's 
belief  that  the  proposed  criteria  would 
provide  superior  environmental  results 
over  rate-based  limits  alone.  The  EPA 
maintains  that  the  proposed  criteria 
provide  the  greatest  assurance  to 
downwind  States  that  the  air  emissions 
from  upwind  States  will  be  effectively 
mana^  over  time.  Regarding  EPA's 
rule  emctiveness  studies,  they  do 
confirm  that  rate-based  limits  can  be 
effective  in  achieving  a  specific 
emissicms  rate.  However,  the  studies  do 
not  address  the  emissions  variations 
that  may  take  place  at  the  regulated 
sources  due  to  changes  in  utilization 
under  rate-based  limits,  including  the 
potential  for  significant  increases, 
particularly  in  light  of  utility 
restructuiring.  Under  the  proposed 
criteria,  mass  emissions  from  the 
regulated  sources  would  stay  within  a 
fixed  tonnage  amount  despite  shifts  in 
utilization  of  the  sources.  Finally.  EPA 
does  not  believe  that  the  rate-based  NOx 


emissions  limits  prescribed  under  title 
IV  of  the  CAA  are  relevant  to  this 
rulemaking.  Since  the  time  of  the  1990 
CAA  amendments.  EPA.  States,  local 
governments,  and  the  regulated 
community  have  all  gained  considerable 
experience  with  regulatory  requirements 
expressed  in  terms  of  mass  emissions 
limitations  which  demonstrates  their 
feasibility  and  high  degree  of 
effectiveness.  For  these  reasons  and  the 
reasons  described  in  the  SNPR,  EPA  is 
including  these  additional  SIP 
approvability  criteria  in  today's  action. 

c.  Monitoring  Requirements.  The 
Agency  proposed  requiring  these  large 
combustion  NOx  sources  to  use 
continuous  emissions  monitoring 
systems  (CEMS),  and  requested 
comment  on  requiring  the  use  of  the 
NOx  mass  monitoring  provisions  in  40 
CFR  part  75  to  demonstrate  compliance 
with  applicable  emissions  control 
requirements. 

Comments:  Some  commenters 
generally  support  the  use  of  CXMS  for 
large  combustion  sources.  One 
commenter  noted  that  while  the 
preamble  and  the  proposed  revisions  to 
part  51  would  require  CEMS  on  all 
sources,  the  requirements  set  forth  in 
subpart  H  of  part  75  allow  for  non- 
CEMS  monitoring  options  for  units  that 
are  infrequently  operated  or  that  have 
low  mass  emissions  of  NOx- 

Response:  The  EPA  believes  that 
programs  like  the  Acid  Rain  Program 
and  RECLAIM  have  shown  that  CEMS 
can  be  effectively  used  on  boilers, 
turbines  and  combined  cyde  units  to 
demonstrate  compliance  with  a  mass 
emissions  limitation.  The  Agency  also 
believes  that,  while  CEMS  provide  more 
consistent  and  accurate  data,  allowing 
non-CEMS  monitoring  options  for  low- 
emitting  or  infrequently  operated  units 
greatly  increases  the  cost  effectiveness 
of  these  requirements  without 
significantly  jeopardizing  the  quality  of 
the  data  used  to  ensure  complice  vnth 
the  requirements  of  the  SIP  call. 
Therefore.  EPA  agrees  with  the 
commenter  that  the  part  75  provisions 
allowing  non-CEMS  monitoring  options 
for  low-emitting  or  infrequently 
operated  units  are  reasonable.  The  EPA 
is  requiring  the  use  of  the  NOx  mass 
monitraing  provisions  in  40  CFR  part  75 
in  the  final  SIP  approval  criteria. 

d.  Approvability  of  Trading  Pro-am. 
In  the  SNPR.  EPA  expressed  its  intent 
to  approve  the  p<»tion  of  any  State's  SIP 
submission  that  adopts  the  model  rule, 
provided:  (1)  The  State  has  the  legal 
authority  to  adopt  the  model  rule  and 
implement  its  responsibilities  under  the 
model  rule,  and  (2)  the  SIP  submission 
accurately  reflects  the  NOx  emissions 
reductions  to  be  expected  from  the 


State's  adoption  of  the  model  rule  (63 
FR  25913).  The  EPA  also  stated  that  a 
State  could  develop  State  regulations  in 
accordance  with  the  model  rule.  In 
Section  Vn.C.3  of  this  preamble,  the 
Agency  clarifies  the  extent  to  which  a 
State's  regulations  may  deviate  frx)m  the 
model  rule  and  still  receive  streamlined 
approval.  Regulations  providing  for 
streamlined  approval  appear  in 
paragraph  (p)  of  40  CFR  51.121. 

3.  Sanctions 

In  the  preamble  to  the  proposed  rule. 
EPA  explained  the  mandatory  sanctions 
process  that  is  established  in  section 
179(a)  and  (b)  of  the  CAA  (62  FR  60368). 
This  process  is  triggered  upon  a  finding 
by  EPA  that  a  State  failed  to  submit  a 
SIP  in  response  to  a  SIP  call.  One 
sanction — either  increased  offsets  for 
new  or  modified  major  stationary 
sources  or  restrictions  on  highway 
funding — is  imposed  18  months  after 
the  finding  is  made  and  the  second 
sanction  6  months  later.  The  EPA 
requested  comment  on  the  order  in 
which  these  two  sanctions  should  be 
imposed  in  response  to  the  SIP  call.  The 
EPA  further  requested  comment  on 
whether  EPA  should  use  its  discretion 
under  section  llO(m)  to  expand  the 
geographic  scope  of  the  hi^way 
funding  sanction. 

Comment:  One  commenter 
specifically  commented  on  the  order  in 
which  the  two  sanctions  should  be 
imposed.  The  commenter  recommended 
that  the  offset  sanctions  apply  first — 18 
months  after  the  finding— and  the 
restrictions  on  highway  funding  apply 
second— 6  months  after  the  offMt 
sanction. 

Response:  This  is  the  approach  that 
EPA  took  in  its  final  rule  addressing  the 
sequence  of  mandatory  sanctions  for 
State  feilures  to  respond  to  submittals 
required  under  part  D  of  title  I  of  the 
CAA.  For  the  reasons  stated  in  the 
preamble  to  that  final  rule  (59  FR 
39832).  EPA  is  providing  in  the  final  SIP 
call  ruto  that  the  offset  sanction  will 
apply  18  months  after  EPA  makes  a 
finding  and  the  restrictions  on  highway 
funding  will  apply  6  months  after  the 
offwt  sanction  appUes. 

Comments:  Several  commentere 
generally  commented  that  EPA  should 
be  fair  and  equitable  in  nmlfing  finding* 
and  imposing  sanctions.  Other 
commenters  suggested  that  to  be  feir 
and  equitable — and  because  the 
sanctions  are  an  important  backstop  to 
ensuring  emission  reduction  are 
achieved — ^EPA  should  apply  the  same 
or  similar  sanctions  to  upwind 
attainment  areas  as  to  nonattainment 
areas  that  do  not  comply  with  the  SIP 
call.  Recognizing  that  the  highway 
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sanction  can  apply  to  attainment  areas 
only  under  section  llO(m),  one 
commenter  encouraged  EPA  to  develop 
a  mandatory  clock  for  the  imposition  of 
discretionary  sanctions.  Finally,  one 
commenter  stated  that  the  nature  and 
timing  of  sanctions  should  reflect  a 
State's  particular  circumstances; 
however,  this  commenter  also 
emphasized  the  need  for  parties  to  know 
the  impact  of  sanctions  ahead  of  time  so 
that  they  can  efiiactively  react. 

Response:  The  EPA  agrees  that 
sanctions  are  an  important  backstop  and 
plans  to  make  timely  findings  where 
States  fell  to  submit  or  submit  an 
incomplete  or  disapprovable  SIP  in 
response  to  the  SIP  call.  The  EPA  agrees 
that  areas  should  be  treated  Cairly  and 
plans  to  ensiue  that  areas  with  similar 
circumstances  are  not  treated  difiiBrently 
in  making  findings  of  failure  to  submit 
and  incompleteness.  However,  at  this 
time.  EPA  is  not  prepared  to  determine 
whether  and  when  it  is  appropriate  to 
use  the  discretion  provided  under 
section  llO(m)  in  imposing  sanctions. 
The  EPA  beUeves  it  is  not  appropriate 
to  make  a  general  determination 
regarding  me  application  of  sanctions 
under  section  110(m);  rather  if 
drctimstances  warrant  the  use  of 
sanctions  imder  section  110(m),  EPA 
may  take  future  rulemaking  action  to 
use  that  authority.  Before  EPA  uses  the 
section  110(m)  authority.  EPA  must  go 
through  notice-and-comment 
rulemaking,  which  should  provide 
States  adequate  certainty  about  EPA's 
intentions  on  the  use  of  discretionaiy 
sanctions  and  time  to  respond  to  any 
action  that  EPA  may  take. 

Comment:  Oqe  commenter  suggested 
that  the  timeframes  for  the  imposition  of 
sanctions  are  too  short  and  will 
undermine  States'  efforts  to  comply 
with  the  SIP  cail.  In  addition,  the 
commenter  states  that  the  imposition  of 
sanctions  serves  no  useful  purpose  in 
light  of  EPA's  intent  to  promulgate  a 

FIP. 

Response:  The  EPA  did  not  propose 
imposing  sanctions  more  expeditiously 
than  the  timeframes  mandated  by  the 
CAA.  If  EPA  makes  a  finding  of  failure 
to  submit  or  incompleteness  shortly 
after  the  SIP  is  due.  the  State  will  have 
18  months  in  which  to  make  a 
submission  that  EPA  determines  is 
complete  before  the  first  sanction  would 
be  imposed.  Thus,  the  statute  provides 
sufBdent  additional  time  for  the  State  to 
correct  the  problem  before  any  sanction 
would  apply.  Under  the  statute, 
sanctions  apply  independently  of  EPA's 
obligation  to  promulgate  a  FIP.  Congress 
recognized  that  the  most  efBdent  and 
effective  programs  are  those  opoated  by 
the  State:  thus,  the  CAA  provides  for  the 


continued  imposition  of  sanctions  as  a 
means  to  encourage  States  to  adopt  a 
prmram  to  replace  the  FIP. 

C^nunent:  One  commenter  opposes 
restrictions  on  highway  funding 
imposed  by  any  highway  sanction  in 
nonattainment  areas  and  espedally 
Statewide. 

Response:  Under  section  179(a)  and 
(b).  the  highway  funding  sanction  is  one 
of  two  sanctions  that  must  be  imposed 
due  to  a  continuing  failure  of  a  State  to 
adopt  a  SIP  program,  including  a  SIP  in 
response  to  a  SW  call.  Under  section 
179(b).  the  highway  funding  sanction 
can  only  apply  in  a  nonattainment  area. 
However,  under  the  discretionary 
sanctions  provision  in  section  llO(m). 
EPA  may  impose  the  highway  funding 
Statewide.  (See  59  FR  1476. 1479-80  for 
a  more  detailed  discussion.)  The  EPA 
would  undertake  notice-and-comment 
rulemaking  before  imposing  sanctitxis 
beyond  the  nonattainment  area  pursuant 
to  section  110(m). 

Comments:  Finally,  several 
commenten  recommended  that  EPA  not 
sanction  serious  areas  for  failing  to 
demonstirate  attainment  by  1999  where 
those  areas  are  aSacted  by  transported 
emissions  that  will  not  be  controlled 
until  after  the  1999  attainment  date. 

Response:  The  EPA  is  not  addressing 
in  this  rulemaking  the  process  for 
imposing  sanctions  for  areas  that  fail  to 
submit  or  submit  incomplete  or 
unapprovable  attainment 
demonstrations.  The  EPA  recently 
issued  a  policy  memorandum 
explaining  how  it  antidpates  addressing 
transport  lor  serious  areas  through 
rulemaking  actions  on  submitted 
attainment  demonstrations.  See 
memorandum  from  Richard  D.  Wilson. 
EPA  Acting  Assistant  Administrator,  to 
EPA  Regicmal  Administrators,  dated 
July  16. 1998,  "Extension  of  Attainment 
Dates  for  Do%vnwind  Transport  Areas." 

In  the  preamble  to  the  proposed  rule, 
EPA  indicated  that  if  an  area  fails  to 
implement  an  approved  SIP.  the  Agency 
can  make  a  finding  that  triggers  the 
sanctions  clock  but  does  not  trigger  an 
obligation  to  promulgate  a  FIP.  Compare 
sections  179(a)(1)  and  110(c)(1).  One 
comm«iter  noted  that  EPA  should  take 
a  forceful  role  in  assiuing 
implementation.  Implementation  of 
control  measures  to  achieve  the 
reducti(Mis  required  under  the  NOx  SIP 
call  is  crudal  in  moving  all  areas  to 
attainment  of  the  ozone  standards.  The 
EPA  intends  to  make  findings  of  failure 
to  implement  where  the  circumstances 
warrant  such  a  finding. 

4.  FlPs 

Comment:  The  EPA  received  several 
oommenta  supporting  the  approach 


outlined  in  the  NPR  in  which  EPA 
would  propose  a  FIP  at  the  same  time 
as  taking  Ehial  action  on  the  SIP  call. 
The  commenta  noted  that  the  FIPs  may 
be  necessary  to  enforce  the  SIP  call 
budgets  and  to  assure  fair  treatment  of 
complying  States  and  industry  as 
compared  to  States  that  are  not 
responsive  to  the  SIP  call.  In  addition, 
many  comments  were  submitted  urging 
EPA  to  delay  proposal  of  FIPs  until  (1) 
after  the  States  have  had  time  to 
respond  to  the  SIP  call.  (2)  the  need  for 
the  FIP  is  established,  or  (3)  up  to  2 
yean  after  the  final  SIP  calL 

Response:  Also  signed  today  is  a 
separate  notice  titled  "Federal 
Implementation  Plans  to  Reduce  the 
Regional  Transport  of  Ozme."  Q*A  is 
proposing  FIPs  for  each  of  the 
jurisdictions  afiiBcted  by  the  final  SIP 
call  rulemaking.  While  EPA  will  have  a 
non-discretionary  duty  to  promulgate  a 
FIP  within  2  yean  of  a  finding  that  a 
State  has  failed  to  submit  a  complete 
SIP,  EPA  agrees  with  certain 
commentere  that  the  timing  of  the  FIP 
proposal  should  allow  for  promidgation 
in  time  to  require  NOx  emissions 
reductions  by  sources  at  about  the  same 
time  in  States  that  comply  with  the  SIP 
call  and  States  that  do  not  Under  a 
delayed  FIP  proposal  approadi,  sources 
in  the  non-complying  States  might 
experience  an  unfair  competitive 
advantage  over  sources  in  States  «i^ch 
elected  to  reduce  their  NOx  emissions 
and  reduce  interstate  transport  of  ozone 
and  ozone  precurson  in  an  earlier 
timeframe,  consistent  writh  the  SIP  call 
rulemaking.  More  importantly,  dela3ring 
the  FIP  proposal  would  potentially 
delay  reductions  of  ozone  pollution  and 
NOx  emissions  in  any  non-compljring 
State  which  would  unnecessarily 
jeopardize  attainment  and  public  health 
and  welfue.  Therefore,  proposing  a  FIP 
today  will  ensure  that  EPA  can 
promulgate  a  FIP  very  shortly  after  the 
time  the  SIPs  are  due.  in  the  event  of 
any  State's  failure  to  comply  with 
today's  final  rule. 

B.  Emissions  Reporting  Requirement  - 
for  States 

As  stated  in  the  Novembo-  7, 1997 
NPR  and  the  May  11. 1998  SNPR,  the 
EPA  believes  it  is  essential  that 
compliance  with  the  regional  control 
strategy  be  verified.  Tracking  emissions 
is  the  prindpal  mechanism  to  ensiue 
compliance  with  the  SEP  call  and  to 
assure  the  downwind  affacted  States 
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and  EPA  that  the  ozone  transport 
problem  is  being  mitigated.^ 

1.  Use  of  Inventory  Data 

If  tracking  and  periodic  reports 
indicate  that  a  State  is  not  implementing 
all  of  its  NOx  control  measures 
beginning  on  May  1,  2003  or  is  off  track 
to  meet  its  required  reductions  by 
September  30.  2007,  EPA  will  work 
with  the  ^ate  to  determine  the  reasons 
for  noncompliance  and  what  course  of 
remedial  action  is  needed.  The  EPA  will 
exfiect  the  State  to  submit  a  plan 
showing  what  steps  it  will  take  to 
correct  the  problems.  Noncompliance 
with  the  NOx  transport  SIP  call  may 
leed  EPA  to  make  a  finding  of  failure  to 
implement  the  SIP  and  potentially  to 
implement  sanctions,  if  the  State  does 
not  take  corrective  action  within  a 
specified  time  period. 

The  EPA  Mrill  use  2007  data  to  assess 
how  each  State's  SIP  actually  performed 
in  meeting  the  statewnde  NOx  emissions 
budget. 

2.  Response  to  Comments 

The  EPA  proposed  reporting 
requirements  in  the  May  11, 1998  SNPR. 
That  proposal  elicited  several  conunents 
during  the  public  comment  period. 
Some  of  these  comments  resulted  in 
changes  to  the  final  reporting 
requirements. 

Comment:  One  commenter  asked  that 
the  EPA  review  the  need  for  triennial 
collection  of  annual  (i.e  for  the  full  year) 
emissions  data  for  uncontrolled  sources, 
as  compared  to  collection  of  only  ozone 
season  data  for  uncontrolled  sources. 

Response:  The  EPA  has  reviewed  the 
need  for  reporting  of  full  year  emissions 
(as  opposed  to  only  ozone  season 
emissions),  and  has  revised  the  final 
rule  to  remove  a  requirement  that  full 
year  emissions  be  reported.  In  the  final 
rule,  only  ozone  season  emissions  must 
be  reported  in  the  annual,  triennial  and 
2007  reports.  This  NOx  SIP  call  is  aimed 
at  controlling  transport  of  emissions 
diuing  the  ozone  season  and  reporting 
of  fiill  year  emission  for  the  purposes  of 
this  SIP  call  is  not  necessary. 

Comment:  One  commenter  said  that 
EPA  should  evaluate  the  reporting 
burden  to  entities  other  than  the  22 
States  and  the  District  of  Columbia. 
These  entities  are  likely  to  include 
owners/operators  of  facilities  that  will 
be  required  to  report  emissions  data  to 
States  as  part  of  this  information 
collection.  Another  commenter  said 
EPA  should  address  the  additional 
resource  burden  on  States  and  facilities 
required  to  report. 


**La9tl  authority  for  the  reporting  requirements 
wM  articulated  in  the  supplemental  notice  of 
propoeed  rulemaking  (63  FR  25915-6). 


Response:  Since  the  emisaions 
reporting  rule  does  not  place 
requirements  directly  on  any  sources 
but  only  on  the  23  jurisdictions  which 
receive  the  SIP  call,  the  EPA  is  under  no 
legal  obligation  to  evaluate  the  indirect 
burdens  on  sources  that  may  result  &x>m 
the  promulgation  of  this  rule.  However, 
based  on  EPA's  assiuned  control 
strategy,  EPA  has  performed  an  analysis 
of  coats  which  could  be  incurred  by 
fisdlities  if  States  require  facilities 
analyzed  in  EPA's  assumed  control 
strategy  to  report  information  to  aid 
States  in  complying  with  the  rule.  This 
cost  information  includes  both  capital 
costs  for  monitoring  equipment,  such  as 
continuous  emission  monitors,  and 
labor  costs  for  testing.  These  costs  are 
included  in  the  RIA  for  this  rule  which 
is  located  in  the  docket  for  the 
rxilemaking  (docket  no.  A-96-56). 

Comment:  One  commenter  is 
concerned  that  the  definition  of  point 
and  area  sources  does  not  coincide  with 
the  definition  of  smaller  point  sources 
included  in  the  invratory.  nor  with  the 
definition  of  major  sources  in  ozone 
nonattainment  areas  where  the 
threshold  is  either  25  or  50  tons  per 
year.  Another  commenter  stated  that  the 
definition  of  "point  source"  should 
reach  at  least  down  to  the  50  ton  per 
year  level,  if  not  lower.  This  commenter 
also  said  that,  for  consistency.  EPA 
should  have  a  single  definition  of  "point 
source"  for  the  purpose  of  this  rule. 

Response:  All  sources  with  NOx 
emissions  equal  to  or  greater  than  100 
tons  per  year  will  remain  point  sources. 
However,  the  EPA  has  revised  its 
definition  of  point  source  for  this  final 
rule's  reporting  requirements  to  allow 
States  the  option  of  specifying  a  smaller 
threshold  than  100  tons/year  of  NOx  for 
defining  point  source.  When  a  State 
chooses  this  option,  non-mobile  sources 
smaller  than  the  State-defined  threshold 
would  be  area  sources  in  that  State.  This 
allows  States  to  tailor  their  definition  of 
point  source  to  maintain  consistency 
with  their  own  current  requirements. 

In  the  proposal,  the  EPA  specifically 
solicited  comments  on  whether  the 
State  reporting  time  for  source 
emissions  should  be  shortened  to  no 
later  than  6  or  9  months  after  the  end 
of  the  calendar  year  for  which  the  data 
are  collected.  This  would  allow 
corrective  actions,  if  needed,  to  be  taken 
prior  to  the  next  ozone  season.  The  EPA 
also  solicited  comments  on  whether 
different  reporting  schedules  should  be 
established  for  the  different  source 
categories,  so  that  the  data  whidi  can  be 
obtained  more  readily  would  be 
submitted  sooner.  The  EPA  has  received 
several  conunents  on  these  topics, 
suggesting  a  variety  of  reporting  times. 


Comment:  A  State  recommended  that 
since  the  performance  of  electric 
generating  facilities  is  known  promptly, 
EPA  should  shcxten  the  reporting  time 
to  no  later  than  4  to  6  months  after  the 
end  of  the  ozone  season  for  which  the 
data  are  collected.  The  comment  did  not 
spediy  whether  this  reporting  period . 
which  is  shorter  than  the  proposed  12 
months,  would  apply  only  to  electric 
generating  facilities  or  should  apply  to 
all  NOx  emitting  sources.  Another  State 
said  the  point  source  emissions 
reporting  period  can  be  shortened  to  9 
months.  Other  commmters  favored  a  12 
month  or  mme  reporting  period.  Several 
commenters  did  not  believe  that  12 
months  after  the  end  of  the  calendar 
year  is  a  reasonable  time  to  submit 
reports  and  suggested  periods  ranging 
bom  18  to  24  months.  Some 
conunenters  thought  the  reporting  time 
for  area  and  mobile  soiux»s  must  be 
longer  than  for  point  sources:  one 
commenter  thought  the  reporting  time 
for  all  source  types  should  be  uniform. 

Response:  Many  of  the  emissions  bom 
large  electric  generating  facilities  would 
be  reported  directly  to  EPA  more 
rapidly  than  12  months,  if  States  elect 
to  adopt  the  model  trading  program; 
however,  the  EPA  continues  to  believe 
that  12  months  from  the  end  of  the 
calendar  year  for  which  the  data  is 
collected  is  a  reasonable  time  to  require 
a  State  to  report  all  emissions  fit>m  all 
types  of  soiut:es.  This  12  month  period 
is  supported  by  the  comments  which 
say  that  12  months,  or  even  less  in  some 
situations,  is  a  sufficient  reporting  time. 
The  EPA  believes  that  States  can  report 
emissions  bom  area  and  mobile  sources, 
as  well  as  stationary  sources,  within  the 
12  month  period.  The  uniform  12  month 
reporting  period  for  all  source  types  was 
chosen  to  simplify  reporting 
requirements.  However,  a  State  has  the 
option  of  collecting  emissions  from 
particular  sectora  more  rapidly  if  it 
wishes.  Therefore  in  the  final  rule,  the 
EPA  is  requiring  that  States  submit  the 
required  annual  and  triennial  emissions 
inventory  reports  no  later  than  12 
months  after  the  end  of  the  calendar 
year  for  which  the  data  are  collected. 
Because  downwind  nonattainment  areas 
will  be  relying  on  the  upwind  NOx 
reductions  to  assist  them  in  reaching 
attainment  by  the  required  dates,  EPA 
believes  it  is  important  that  data  be 
submitted  as  soon  as  practicable  to 
verify  that  the  necessary  emissions 
reductions  are  being  achieved.  Early 
reports  will  allow  States  to  more  quickly 
respond  to  implementation  problems 
detected  by  the  reports.  States  should 
formally  notify  the  appropriate  EPA 
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Regional  Office  when  making  the 
submittals. 


3.  Final  Rule 

After  taking  into  accoimt  the 
comments  submitted  in  response  to  the 
May  11. 1998  proposal.  EPA  today  is 
promulgating  emission  inventory 


reporting  requirements  for  States  subject 
to  the  NOx  SIP  call.  The  regulatory  text 
appears  in  40  CFR  51.122.  and  the  main 
^»nnif»i>in  reporting  requirements  are 
summarized  in  T^le  VI-1  below. 


Table  Vl-l.— Summary  of  NOx  Reporting  Requirements 


H  you  o«vn  or  operate 


A  point  source 


ApoM  source 


An  area  source 


An  aree  source 


and 


A  mobile  source 


A  mobie  source 


You  are  not  subiact  to  reguialionB  reied  on  to 
actiieve  the  NOx  reductions  requirad  in  this 
SIPcal>. 


You  are  subfect  to  regulations  relied  on  to 
actiieve  the  NOx  reductions  required  in  tNs 
SIPctf'. 


You  are  not  subject  to  regulations  reled  on  to 
achieve  the  NOx  reductions  required  in  this 
SIPcal'. 


You  are  subject  to  regulations  reKed  on  to 
achieve  the  NOx  reductions  requirad  in  this 
SIP  cat  >. 


You  are  not  subject  to  regutations  reied  on  to 
achieve  the  NOx  reductions  requirad  in  this 
SIPcal'. 


You  are  subject  to  regulalions  refied  on  to 
achieve  the  NOx  reductions  requirBd  in  this 
SIP  call  >. 


then,  your  State  must  report  to  EPA  \ 
source's 


Ozone 


1.triennialy». 
2.  for  2007S. 
Ozone 


annualy' 


3.  for  2007  >. 

Ozorte  season  emissiona.. 


I.toiennialy. 

2.  tor  2007. 

Ozone  season  emissions. 


1.annualy« 
2.Mennialy 
3.  for  2007. 
Ozorte 


2.  for  2007 
Ozone 


l.annualy'. 

2.  tnemaey. 

3.  for  2007. 


•The  EPA  considefs  the  State  to  rely  on  regulations  to  achieve  the  NOx  reductions  required  II  Ihoee  regiiafions  require  reckjdione  beyond 
those  reflected  in  the  base  case  2007  invertory. 

JOzone  season  is  May  1  through  September  30.     ^      .    .  .     .   „.._      ' 

iTrienniai  reporting  (which  is  every  3  yeers)  starts  with  emissions  occumng  m  2002. 

♦Annual  reporting  starts  with  emissiorw  occurring  in  2003. t......,^ 

'Triennial  and  2M7  reports  for  point  sources  contain  adStonal  date  eteme^^ 

*The  data  elemente  in  the  annual  report  tor  area  and  mobie  sources  satisfy  the  wP9^'^3*^S?^iJ*?l?P2^1^^^ 
enntal  and  2007  reporte.  However,  ttwttennial  reports  start  with  emissions  occumng  m  the  year  2002  and  the  annual  reports  start  wm  enae- 

sions  occurring  in  ttie  year  2003.  ^ 


4.  Data  Elements  to  be  Reported 

In  addition  to  reporting  the  NOx 
emissions  values  shown  in  Table  VI-1, 
the  State  must  report  other  critical  data 
necessary  to  generate  and  validate  these 
values.  "Ilus  includes  data  used  to 
identify  source  categories  such  as  site 
name,  location  and  (source 
classification  code)  SCC  codes.  It  also 
includes  data  used  to  generate  the  NOx 
emissions  values  such  as  fiiel  heat 
content  and  activity  level.  The  specific 
data  elements  required  for  each  source 
category  are  further  defined  in  40  CFR 
51.122. 


5.  2007  Repwt 

The  EPA  is  requiring  that  States 
submit  to  EPA  for  the  year  2007  a 
special  onetime  statewide  NOx 
emissions  inventory  from  all  NOx 
soiuces  (point,  area,  and  mobile)  within 
the  State.  The  data  reputing 
requirements  are  identical  to  the 
reporting  requirements  for  the  triennial 
inventories,  and  this  reporting 
requirement  is  being  imposed  to  allow 
evaluation  of  whether  the  budget  is  met 
in  2007.  This  one-time  special  inventory 
is  necessary  because  the  ordinary  3-year 
reporting  cycle  does  not  fall  in  the  year 
2007. 

States  which  must  submit  the  2007 
inventory  may  project  incremental 


dianges  in  emissions  from  2007  to  2008 
to  allow  the  2008  inventory  requirement 
to  be  more  easily  met  and  to  reduce  the 
burden  on  States  which  must  submit 
full  NOx  inventories  for  consecutive 
years,  i.e.,  2007  and  2008. 

The  EPA  received  comments  saying 
that  EPA  should  not  reqiiire  the  special 
report  in  2007  due  to  increased 
resources  required  but  rather  should 
adjust  the  schedule  of  the  triennial 
reports  so  that  a  trieimial  report  year 
will  &U  on  2007.  Alternatively,  the  EPA 
could  eliminate  the  2008  triennial 
report.  The  B'A  has  considered  these 
alternatives,  but  believes  that  the 
schedule  which  was  proposed  is 
necessary  to  maintAJn  consistency  with 


57456  Federal  Register / Vol.  63,  No.  207 /Tuesday.  October  27,  iggs/Rules  and  Regulations 


other  EPA  reporting  requirements  and  is 
not  unnecessarily  burdensome. 

6.  Ozone  Season  Reporting 

The  EPA  is  requiring  that  the  States 
provide  ozone-season  (i.e.,  May  1 
through  September  30)  inventories  for 
the  sources  for  which  the  State  reports 
annual,  triennial  and  2007  emissions. 
The  ozone  season  emissions  may  be 
calculated  from  annual  data  by 
prorating  emissions  from  the  ozone 
season  by  utilization  factors  that  must 
be  reported  and  that  are  further  defined 
in  40  CFR  51.122.  For  the  triennial  and 
2007  reports,  ozone  season  emissions 
from  all  NOx  source  categories  within 
the  State,  controlled  or  uncontrolled, 
must  be  reported.  The  EPA  is  requiring 
that  each  State  provide  its  ozone  season 
calculation  method  to  EPA  for  approval. 

7.  Data  Reporting  Procedures 

When  submitting  a  formal  NOx 
budget  emissions  report  and  associated 
data,  the  State  should  formally  notify 
the  appropriate  EPA  Regional  Office  of 
its  activities.  States  are  required  to 
report  emissions  data  in  an  electronic 
format  to  one  of  the  locations  given 
below.  Several  options  are  available  for 
data  reporting.  The  State  may  choose  to 
continue  reporting  to  the  EPA 
Aerometric  Information  Retrieval 
System  (AIRS)  using  the  AIRS  facility 
subsystem  (AFS)  format  for  point 
sources.  (This  option  will  continue  for 
point  sources  for  some  period  of  time 
after  AIRS  is  reengineered  (before  2002). 
at  which  time  this  choice  may  be 
discontinued  or  modified.)  A  second 
option  is  for  the  State  to  convert  its 
emissions  data  into  the  Emission 
Inventory  Improvement  Program/ 
Electronic  Data  Interchange  (EnP/EDI) 
format.  This  file  can  then  be  made 
available  to  any  requestor,  either  using 
E-mail,  floppy  disk,  or  value  added 
network,  or  can  be  placed  on  a  file 
transfer  protocol  (FTP)  site.  As  a  third 
option,  the  State  may  submit  its 
emissions  data  in  a  proprietary  format 
based  on  the  EIIP  data  model.  For  the 
last  two  options,  the  terms  "submitting" 
and  "reporting"  data  are  defined  as 
either  providing  the  data  in  the  EHP/EDl 
format  or  the  EDP  baaed  data  model 
proprietary  format  to  EPA,  Office  of  Air 
Quality  Planning  and  Standards. 
Emission  Factors  and  Inventory  Group, 
directly  or  notifying  that  group  that  the 
data  are  available  in  the  specified  format 
and  at  a  specific  electronic  location 
(e.g.,  FTP  site).  A  fourth  option  for 
annual  reporting  (not  for  third  year 
reports)  is  to  have  sources  submit  the 
data  directly  to  EPA.  This  option  will  be 
available  to  any  source  in  a  State  that  is 
both  participating  in  an  approved 


trading  program  and  that  has  agreed  to 
submit  data  in  this  format.  The  EPA  will 
make  both  the  raw  data  submitted  in 
this  format  and  summary  data  available 
to  any  State  that  chooses  this  option. 
For  the  latest  information  on  data 
reporting  procedures,  call  the  EPA  Info 
Chief  help  desk  at  (919)  541-5285  or  e- 
mail  to  info.chiefOepamail.epa.gov. 

8.  Confidential  Data 

Emissions  data  being  requested  in 
today's  action  are  not  considered 
confidential  by  the  EPA  (See  42  U.S.C. 
7414).  However,  some  States  may 
restrict  the  release  of  certain  types  of 
data,  such  as  process  throughput  data. 
Where  Federal  and  State  requirements 
are  inconsistent,  the  EPA  Regional 
Office  should  be  consulted  for  final 
reconciliation. 

C.  Timeline 

The  reporting  requirements  fit  into 

the  general  time  line  summarized 

below: 
September  30, 1999— Deadline  for  SIP 

submissions  in  response  to  this  SIP  call. 

2002 — ^The  first  triennial  emissions 
inventory  report  must  be  submitted 
for  ozone  season  emissions  for  this 
year.  States  must  collect  emissions 
inventory  information  for  all  NOx 
sources  in  the  State.  This  report  must 
be  submitted  by  December  31,  2003 
(i.e.,  12  months  after  the  end  of  the 
calendar  year  for  which  the  data  are 
collected.) 

May  1,  2003 — ^The  SO*  measures 
required  to  achieve  the  NOx 
reductions  must  he  implemented  by 
this  date. 

2003 — The  first  annual  emissions 
inventory  report  must  be  submitted 
for  certain  ozone  season  NOx 
emissions  for  this  year.  Specifically, 
States  must  collect  emissions 
inf(Hination  regarding  all  sources  for 
which  the  State  is  relying  on 
measures  to  meet  its  NOx  budget 
("SIP  call  sources").  This  report  is 
due  December  31.  2004. 

2004 — ^The  second  annual  emissions 
inventory  report  must  be  submitted 
for  ozone  season  emissions  from  SIP 
call  sources  for  this  year.  This  report 
is  due  December  31,  2005. 

2005 — ^The  second  triennial  report  must 
be  submitted  for  ozone  season 
emissions  from  all  NOx  sources  for 
this  year.  The  report  is  due  December 
31,  2006. 

2006 — ^The  third  annual  report  must  be 
submitted  for  ozone  season  emissions 
from  SIP  call  sources  in  the  State  for 
this  year.  This  report  is  due  December 
31.  2007. 

2007 — ^The  special  year  2007  emission 
inventory  report  for  ozone  season 


emissions  from  all  NOx  sources  in  the 
State  must  be  submitted  for  this  year. 
This  report  is  due  December  31,  2008. 
The  EPA  will  assess  whether  States 
have  met  their  budgets  in  the  year 
2007. 
2008 — The  third  triennial  emissions 
inventory  report  must  be  submitted 
for  ozone  season  emissions  for  this 
year.  This  report  is  due  December  31, 
2009. 

Annual  and  triennial  reports  must 
continue  to  be  submitted  in  future  years 
beyond  2008  in  order  for  the  EPA  to 
track  compliance  with  the  budget  or  any 
revisions  to  the  budget  that  may  occur 
after  2007. 

Vn.  NOx  Budget  Trading  Program 

A.  General  Background 

In  the  November  7, 1997  proposed 
rulemaking,  EPA  offered  to  develop  and 
administer  a  multi-state  NOx  trading 
program  to  assist  States  in  the 
achievement  of  their  budgets.  Today's 
notice  sets  forth  a  model  program  on 
which  States  may  choose  to  base  their 
SIP  submittal.  The  trading  program 
employs  a  cap  on  total  emissions  in 
order  to  ensure  that  emissions 
reductions  under  the  transport 
rulemaking  are  achieved  and 
maintained,  while  providing  the  cost 
effectiveness  of  a  market-based  system. 
States  can  voluntarily  choose  to 
participate  in  the  NC^  Budget  Trading 
Program  by  adopting  the  final  model 
rule,  which  is  a  fully  approvable  control 
strategy  for  achieving  over  90  percent  of 
the  emissions  reductions  required  under 
the  transport  rulemaking. 

B.  NOx  Budget  Trading  Program 
Rulemaking  Overview 

Prior  to  publicatirai  of  the  proposed 
NOx  Budget  Trading  Program,  EPA  held 
two  public  workshops  to  solicit 
comments  and  suggestions  from  States 
and  other  stakeholders  on  a  NOx  cap- 
and-trade  program.  Over  150  people 
participated  in  each  of  the  workshops. 
To  facilitate  meaningful  comments  from 
these  participants.  EPA  developed 
papers  on  critical  issues  that  were  made 
available  for  review  prior  to  each 
workshop.  These  papers  discussed 
major  issues  relevant  to  developing  a 
NGbc  Budget  Trading  Rule,  delineated 
options  and.  in  some  cases,  offered 
recommendations.  The  issues  associated 
with  each  working  paper  were 
presented  at  the  woikshops.  followed  by 
open  discussion  periods  allowing 
woriuhop  participants  to  comment  and 
discuss  each  issue.  Input  frxnn 
workshop  participants  was  extremely 
helpful  in  drafting  the  proposed  NOx 
Budget  Trading  Program.  In  addition  to 
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input  gained  from  the  workshop 
process,  the  NOx  Budget  Trading 
Program  builds  directly  upon  the  Ozone 
Transport  Commission's  NOx  Budget 
Program  and  recommendations  from  the 
OTAG's  Trading  and  Incmtives 
Workgroup.  On  May  11. 1998.  EPA 
published  the  proposed  NOx  Budget 
Trading  Program  as  a  part  of  the 
supplemental  notice  for  the  proposed 
ozone  transport  rulemaking.  The  final 
NOx  Budget  Trading  Rule  published  in 
today's  notice  reflects  changes  that  have 
been  made  in  response  to  comments 
received  aaihe  May  11. 1998  proposal. 

C.Genaxd  Design  of  NOx  Budget 
Trading  Progmun 

1.  Appropriateness  of  Trading  Program 

The  EPA  proposed  that  a  volimtary 
market-based  program  be  established  as 
one  possible  means  for  a  State  to  meet 
its  NOx  emissions  reduction  obligations 
under  the  NOx  SIP  call.  The  vast 
majority  of  commenters.  including 
States,  industry,  and  environmental 
groups,  supported  a  market  approach 
over  traditional  "command  and  control" 
mechanisms  to  fulfill  reduction 
requir«nents.  Ho%vever.  many 
commenters  argued  that  the  proposed 
State  budgets,  based  cm  the  cost- 
efiiactiveness  of  an  emission  limit  of 
0.15  Ib/mmBtu  for  large  combustion 
sources,  are  too  stringent  to  provide 
sufficient  surplus  allowances  to  support 
a  market  Thne  ctHnmenters  argued  that 
cost  and  technological  constraints 
would  prevent  repilated  sources  frxmi 
overH»ntrolling.  thus  reducing  the  pool 
of  allowances  and  the  cost  savings  EPA 
predicts  would  accompany  trading. 
However,  sevoal  other  commenters 
stated  that  the  trading  program  was  the 
most  cost-eftsctive  means  to  reduce 
ffini^*""*  and  would  in  fact  generate 
sufficient  allowances  for  tracUng.  These 
commenters  noted  that  all  but  d^e 
hidiest  emitting  coal-fired  imito  can 
a^eve  this  rate,  and  that  many  sources 
are  able  to  achieve  emission  limits 
significantly  below  0.15  Ib/mmBtu. 
They  also  argued  that,  at  leest  in  the 
early  years  of  the  trading*  program,  the 
growth  tacton  used  to  determine  the 
budgets  will  lead  to  a  less  stringent 
emission  leduction  requirement  than 
0.15  Ib/mmBtu. 

The  EPA  notes  that  nothing  requires 
a  State  to  impose  a  0.15  Ib/mmBtu  limit 
on  its  large  combustiixi  sources.  The 
SUtes  wiU  select  in  their  SIPs  which 
sources  to  regulate  and  the  type  of 
regulation  to  impose  in  order  to  achieve 
their  NOx  budgets.  The  EPA  beUeves 
that  trading  for  large  combustion 
sources  under  a  budget  based  on  0.15 
Ib/mmBtu  is  a  Csasible.  highly  cost- 


effective  means  of  meeting  a  State's 
budget.  The  Agency  believes  that  0.15 
Ib/mmBtu  can  easily  be  adiieved  by  gas 
and  oil-fired  boilers.  In  fact,  more  thui 
50  percent  of  gas  and  oil-fired  boilers 
already  operate  at  NOx  levels  below 
0.15  Ib/mmBtu  and  should  thinefcne 
easily  be  able  to  generate  excess 
allowances  if  trading  is  allowed.  The 
EPA  recognizes  that  for  coal-fired 
boilers  to  operate  at  or  below  a  0.15  lb/ 
mmBtu  emission  limit,  selective 
catalytic  reduction  (SCR)  wrill  generally 
be  necessary.  Under  a  trading  scenario, 
however,  if  one  coal-fired  bcdler  is  able 
to  emit  below  0.15  Ib/mmBtu  by 
initfwlling  SCR.  it  can  provide  excess 
allowance  to  another  coal-fired  bmler 
and  obviate  the  need  for  that  boiler  to 
install  SCR.  (Pot  further  technical 
justification  for  the  feasibility  of  0.15  lb/ 
mmBtu.  see  Section  III.B.2  of  this 
preamUe.)  In  summary.  EPA  concludes 
that,  should  a  State  elect  to  control  large 
combustion  sources  with  a  budget  based 
on  an  emission  rate  of  0.15  Ib/nunBtu. 
ample  allowances  would  exist  to  sustain 
a  market  under  the  NOx  Budget  Trading 
Program. 

Several  of  the  oonunenters  who  did 
not  support  the  trading  program 
proposed  by  EPA  were  gmcnrally  wary  of 
the  use  of  market  approaches  for 
enviroiunental  regulaticHi.  especially  in 
the  context  of  ozone  attainment 
strategies,  citing  concerns  that 
emissians  in  existing  nmiattainment 
areas  may  increase  under  such  a 
program.  The  EPA.  however,  believes 
that  a  trading  (wogram  is  an  appropriate 
mechanism  to  adiieve  the  NC)x 
reductions  required  under  the  SIP  call. 
The  EPA  proposed  the  trading  program 
in  the  SNPR  based  on  reoommendaticms 
from  OTAG.  ejqierience  fnnn  the  Ozone 
Transport  Ccmmissian.  and  EPA's 
pubhc  woricslu^  held  in  November 
and  December  1997.  This  trading 
program  was  designed  to  mitigate 
transport  of  ozone  and  its  precursors  to 
facilitate  attainment  and  maintenance  of 
the  ozone  NAAQS.  Analyses  in 
conjunction  with  the  SIP  caU  show  that 
implonentatitm  of  a  trading  program 
with  a  uniform  control  level  results  in 

no  ««gnifiraint  fhangiMi  in  the  loCStiai  of 

emissions  reductions  than  would  result 
from  a  ncm-trading  somario 
("Supplemental  Ozone  Transport 
Rulenuddng  Regulatoiy  Analysis".  April 
1998.  pi^  2-19).  The  NOx  reductions 
lequked  by  the  SIP  call  will 
significantly  k>%ver  background  levels  of 
ozone  and  can  be  coupled  with  local 
measures  to  achieve  further  NOx 
reductions,  as  well  as  VOC  reductions, 
where  necessary  to  reach  attainment 
States  ocHicemed  with  contribution  by 


local  sources  in  the  trading  program  are 
free  to  limit  emissians  Ercun  particular 
sources  by  imposing  souroe4pecific 
emission  limits  where  deemed 
necessary. 

2.  Alternative  Market  Medianisms 

The  SNPR  proposed  to  establish  a 
model  cap-and-trade  program  for  certain 
large  combustion  sources.  This 
proposed  program  employs  a  cap  on 
total  emissions  to  ensure  achievement 
and  maintenance  of  the  emissions 
reductions  required  under  the  NOx  SIP 
call  while  providing  the  flexibility  and 
cost  effectiveness  of  a  market-baaed 
system.  Several  commenters  supported 
EPA's  recommmdation  for  a  cap-and- 
tiade  program.  Several  others 
complained  that  EPA's  focus  on  a 
capped  trading  program  was 
inappropriate,  citing  OTAG's 
reoognitian  that  NOx  market  systems 
could  also  be  implemented  writhout  an 
ami«Kinn«  cap.  At  a  resuH.  these 
conunenters  fieh  that  EPA  could  not 
make  a  cap  a  prerequisite  to  approval  of 
a  State  trading  program.  They  suggested 
that  EPA  recognize  that  a  rate-besed 
program  can  te  part  of  a  viaUe  SIP, 
pethaps  by  outlining  parameters  of  an 
acceptable  ahecnative  program  or 
woridng  widi  OTAG  States  to  develop  a 
rate-baaed  fwogram  that  would  better 
■coonunodate  future  growth.  Another 
iasue  raised  by  a  few  oommenters  was 
that  the  trading  propam  would  either 
conflict  with  or  would  ignore  existing 
local  or  State-based  tradLiB  prooams. 

The  EPA  first  reiterates  that  the  model 
program  is  volimtary  (63  FR  25918).  In 
providing  a  cq>-and-trade  program  as  a 
streamlined  means  by  i«diidi  to  comply 
with  the  NOx  SIP  call.  EPA  does  not 
preclude  implemmtation  of  other 
aolution*  The  purpose  of  the  trading 
program  is  to  provide  a  oomplianoe 
nHinli»ni«m  that  capitaliaas  on  a  proven 
means  of  cost  efisctivriy  meetings 
specific  emissians  budget  that  the 
Agency  will  assist  States  in 

administering. 
As  OTAG  oonchided.  the  procedures 

for  a  cap-and-trade  praoam  have 
•beady  been  devek^ped  and  used 
successfully,  wdwraas  procedures  far 
othsr  types  of  multi-slate  trading 
ppyma  hsve  not  been  developiMi  and 
implemented  to  the  same  degree. 
Therefore.  Q*A  does  not  have  the  same 
level  of  experience  or  established 
jmitaook  to  follow  in  the  design  and 
administration  of  other  types  of  trading 
programs.  The  OTAG  did  encourage 
development  of  provisions  to 
implement  other  types  of  trading 
programs,  and  EPA  recognizes  that  these 
ahonative  trading  programs  may  be 
appropriate  in  some  ciitnmistances. 
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However.  EPA  recommends  a  cap-and- 
trade  program  for  purposes  of  the  NOx 
SIP  call  because,  by  limiting  total  NOx 
emissions  to  the  level  determined  to 
address  the  interstate  transport  problem, 
a  cap  better  ensures  achievement  and 
maintenance  of  the  environmental  goal 
articulated  in  the  NOx  SIP  call.  In 
contrast,  tuider  a  non-cap  trading 
program,  the  addition  of  new  sources  to 
the  regulated  sector  or  increased 
utilization  of  existing  sources  could 
increase  total  emissions  above  the  level 
determined  to  address  transport,  even 
though  a  NOx  rate  limit  is  met. 

States,  however,  have  the  flexibility  to 
respond  as  they  see  fit  to  meet  their 
emissions  budgets  established  under  the 
NOx  SIP  call.  States  are  free  to  pursue 
other  regulatory  mechanisms  or  include 
other  types  of  trading  programs  in  their 
SIPs,  whether  newly  created  or  already 
existing,  on  the  condition  that  they  meet 
EPA's  SIP  approval  criteria  as 
delineeted  for  the  NOx  SIP  call.  These 
criteria  mandate  that  regulatory 
requirements  for  boilen,  turbines  and 
combined  cycle  imits  that  are  greater 
than  250  mmBtu  or  that  serve  electrical 
generatora  that  are  greater  than  25  MWe 
be  expressed  in  one  of  three  ways:  (1) 
In  terms  of  mass  emissions:  (2)  in  terms 
of  emissions  rates  that  when  multiplied 
by  the  affected  sources'  maximum 
operating  capacity  would  meet  the 
tonnage  component  of  the  emissions 
budget  for  these  sources;  or  (3)  an 
alternative  approach  for  expressing 
regulatory  requirements,  provided  the 
State  demonstrates,  to  EPA's 
satisfaction,  that  its  alternative  provides 
equivalent  or  greater  assurance  than 
options  (1)  or  (2)  that  seasonal 
emissions  budgets  will  be  attained  and 
maintained.  For  further  information 
regarding  SIP  approvability  criteria,  see 
Section  VLA.2.b  of  this  preamble. 

3.  State  Adoption  of  Model  Rule 

In  the  SNPR.  EPA  propoeed  that 
States  electing  to  participate  in  the  NOx 
Budget  Tradi^  Program  could  either 
adopt  the  model  rule  by  reference  or 
develop  State  regulations  in  accordance 
writh  the  model  rule.  The  flew 
oonunenten  on  this  issue  were 
primarily  concerned  about  lack  of 
guidance  l^  EPA  in  this  area  for  State 
adoption  of  the  model  rule  and  the 
potential  for  deviation  from  the  model 
rule  in  the  State-adopted  rules.  This 
section  clarifies  EPA's  intent  in  issuing 
a  model  rule  and  distinguishes  between 
sections  of  the  model  rule  that  State 
r\iles  must  mirror,  and  those  that  States 
may  chooee  to  alter  or  eliminate  while 
maintaining  a  SIP  that  is  approvable  for 
purpoaee  of  joining  the  N<^  Budget 
TMoing  Program. 


a.  Process  for  Adoption.  One 
commenter  suggested  that  rather  than 
adopting  the  NOx  Budget  Trading 
Program,  it  should  be  sufficient  for  each 
State  to  include  a  statement  in  its  SEP 
declaring  that  the  State  will  participate 
in  the  Federal  program,  along  with  a 
demonstration  of  the  authority  for  the 
State  to  do  so.  This  would  leave  the 
details  in  the  Federal  rule  and  avoid 
dinierences  that  could  arise  through 
each  State  adopting  its  own  rule. 
However,  EPA  does  not  have  the 
statutory  authority  under  title  I  to 
promulgate  a  Federal  cap-and-trade 
program  to  achieve  a  State's  SIP  call 
budget  unless  the  State  fails  to  respond 
adequately  to  the  SIP  call.  The  EPA 
understands  the  commenter's  concern 
regarding  differences  among  State  rules 
to  implement  the  NOx  Budget  Trading 
Program,  and  intends  to  ensure 
consistency  as  explained  in  the 
followijoe  Section. 

The  EPA's  intent  in  issuing  a  model 
rule  for  the  NOx  Budget  Trading 
Program  is  to  provide  States  with  a 
model  program  that  serves  as  an 
approvable  strategy  for  achieving  more 
than  90  percent  of  the  required 
reductions  under  the  NO^  SIP  call. 
States  choosing  to  participate  in  the 
program  will  be  responsible  for 
adopting  State  regulations  to  support 
the  NOx  Budget  Trading  Program,  and 
submitting  those  rules  as  part  of  the  SIP. 
As  articulated  in  the  proposed 
rulemaking  (63  FR  25920),  there  are  two 
legal  alternatives  for  a  State  to  use  in 
joining  the  NOx  Budget  Trading 
Program:  incorporate  40  CFR  part  96  by 
reference  into  tne  State's  regulations,  or 
adopt  State  regulations  that  mirror  40 
CFR  part  96  but  for  the  variations  and 
omissions  described  below. 

b.  Model  Rule  Variations.  The  EPA 
would  like  to  clarify  the  variations  and 
omissions  bom  the  model  rule  that  are 
acceptable  in  a  State  rule,  to  provide 
States  flexibility  whHe  still  ensuring  the 
environmental  results  and 
administrative  feasibility  of  the 
program.  More  specifically,  EPA  will 
clarify  thooe  variations  that  maintain  a 
State's  eligibility  for  the  streamlined  SIP 
approval  associated  with  adoption  of 
the  model  rule,  those  changes  that  will 
require  more  extensive  review  by  EPA 
prior  to  approval,  and  those  changes 
that  are  not  acceptable  for  incorporation 
into  the  NOx  Budget  Trading  Program. 

In  order  for  a  SEP  revision  to  be 
approved  for  State  participation  in  the 
NOx  Budget  Trading  Pro^«m.  on  a 
streamlined  basis  or  otherwise,  the  State 
rule  should  not  deviate  from  the  modri 
rule  except  in  the  areas  of  applicability, 
NOx  allowance  allocation  methodology, 
and  early  reduction  credit  methodology 


(all  of  which  are  described  briefly  in  the 
following  paragraphs  and  in  more  detail 
in  subsequent  Sections  of  today's 
notice).  Deviations  bom  the  model  rule 
regarding  allocation  methodologies  and 
early  reduction  credit  methodologies  as 
defined  in  this  Section  do  not  impuct  a 
State's  eligibility  for  streamlined 
approval  of  its  SIP  with  respect  to  the 
NOx  Budget  Trading  Program.  However, 
some  deviations  regarding  applicability 
will  require  more  extensive  D'A  review, 
as  explained  below.  Changes  to  program 
applicability  may  render  a  State's  rule 
ineligible  for  streamlined  approval, 
though  the  rule  would  still  be  eligible 
for  approval  after  a  more  thorough  EPA 
review. 

State  rules  that  deviate  beyond  the 
applicability,  allocation,  and  early 
reduction  credit  flexibility  provided  in 
the  model  rule  would  not  be  approvable 
for  inclusion  in  the  NOx  Budget  Trading 
Program.  SIPs  incorporating  a  trading 
program  that  is  not  approved  for 
inclusion  in  the  broader  NOx  Budget 
Trading  Program  may  still  be  acceptable 
for  piuposes  of  achieving  some  or  all  of 
a  State's  obligations  under  the  NOx  SIP 
call,  provided  the  SIP  criteria  outlined 
in  Section  VI.A.2.b  are  met.  However, 
only  States  participating  in  the  NOx 
Budget  Trading  Program  would  be 
included  in  EPA's  tracking  systems  for 
NOx  emissions  and  allowances  used  to 
administer  the  multi-state  trading 
program. 

For  States  participating  In  the  NOx 
Budget  Trading  Program,  applicability  is 
one  of  the  three  main  areas  in  which  the 
State  may  deviate  from  the  model  rule. 
State  rules  need  to  include  an 
applicability  section  that  at  least  covers 
the  core  sources  defined  in  the  model 
rule,  but  States  may  allow  additional 
stationary  sources  to  participate  in  the 
trading  program.  These  sources  must  be 
able  to  Inonitor  and  report  emissions  in 
accordance  with  the  model  rule,  and 
identify  an  individual  responsible  for 
fulfilling  program  requirements  to  be 
eligible  fm*  inclusion.  States  have  three 
options  to  expand  applicability  and  one 
to  limit  it,  as  explained  in  the  following 
paragraphs. 

States  may  choose  to  expand 
applicability  either  by:  (1)  Including 
smaller  sources  in  the  core  source 
categories,  (2)  including  additional 
source  categories,  or  (3)  providing 
individual  sources  the  ability  to  opt  in. 
Expansion  of  applicability  to  smaUer 
core  sources  will  maintain  the  State's 
eligibility  for  streamlined  SIP  approval 
with  regard  to  the  NOx  Budget  Trading 
Program.  Including  additional  source 
categories  beyond  the  core  sources  (e.g., 
municipal  waste  combustors),  however, 
will  require  more  careful  review  by  □'A 
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in  some  cases  to  ensiue  that  the  trading 
program  requirements  can  be  met.  and 
therefore  preclude  streamlined  SIP 
approval  otherwise  associated  with 
adoption  of  the  model  rule.  Regarding 
individual  source  opt-ins.  States  have 
the  discretion  to  determine  whether  or 
not  to  include  this  provision  in  their 
State  rule.  Tlie  opt-in  provinon  is  not  a 
pmeqmsite  to  approval  of  a  SIP 
incorporating  the  NOx  Budget  Trading 
Program.  However,  if  a  State  does 
choose  to  include  provisions  for  opt-in 
sources,  these  provisions  must  mirrcv 
those  in  the  model  rule.  Providing  the 
provisions  do  so.  the  SIP  remains 
elieible  for  streamlined  EPA  approval. 

States  may  also  choose  to  limit 
applicability  of  the  trading  program  by 
allowing  units  with  a  low  federally 
enforceable  NOx  emission  limit  (e.g.  25 
tons  per  control  period)  to  be  exempt 
from  trading  program  requirements.  A 
State  may  include  this  exemption 
provision  as  it  appears  in  the  model  rule 
to  allow  these  sources  not  to  participate 
in  the  trading  program,  or  a  State  may 
omit  the  provision.  Neither  of  these 
actions  will  interfere  with  streamlined 
SIP  approval  by  EPA,  provided  the 
exemption  provisions  mirror  the  model 
rule  it  included  in  the  State  rule. 

In  terms  of  allocations.  States  must 
include  an  allocation  section  in  their 
rule,  conform  to  the  timing 
requirements  for  submission  of 
allocations  to  EPA  that  are  described  in 
this  preamble,  and  allocate  an  amount 
of  allowances  that  does  not  exceed  their 
State  trading  program  budget.  However, 
States  may  allocate  NOx  allowances  to 
NOx  budget  sources  according  to 
whatever  methodology  they  choose.  The 
EPA  has  included  an  optional  allocation 
methodology  in  40  CFR  part  96,  but  - 
States  are  free  to  allocate  as  they  see  fit 
within  the  bounds  specified  above,  and 
still  receive  streamlined  SIP  approval 
for  purposes  of  the  NOx  Budget  Trading 
Program. 

Today's  final  rule  also  includes  an 
optional  methodology  in  §  96.55(c)  that 
States  may  use  for  issuing  early 
reduction  credits  from  the  State 
compUance  supplement  pools. 
However,  States  may  distribute  the  State 
compliance  supplement  pool  to  sources 
as  they  wish  in  accordance  with  the 
requirements  set  forth  in  40  CFR 
51.121(e)(3)  and  still  receive 
streamlined  SIP  approval  for  purposes 
of  the  NOx  Budget  Tradina  Program. 
In  summary,  a  State  is  eugible  for 
streamlined  approval  of  the  portion  of 
their  SIP  incorporating  the  NOx  Budget 
Trading  Program  if  the  State  adopts  all 
the  provisions  of  the  model  rule  (e.g.. 
banking  and  monitoring  provisions) 
with  variations  incorporated  only  in  the 


manner  explained  in  this  Section. 
Streamlined  approval  requires  that 
applicability  extends  only  to  the  core 
sources,  or  to  core  soim»s  and  smaUer 
sources  within  the  core  source 
categories  and  that  the  opt-in  provision 
and  the  exemption  option  for  sources 
with  a  low  federally  permitted  emission 
limit,  if  included,  mirror  those  in  the 
model  rule.  Regarding  allocations, 
eligibility  for  streamlined  approval 
extends  to  those  State  rules  whose 
allocations  do  not  exceed  the  State 
trading  program  budget  and  are 
determined  in  accordance  with  the 
timing  requirements  delineated  in  the 
model  rule.  A  State  rule  is  still  eligible 
for  approval,  but  not  streamlined 
approval,  if  the  applicability 
determination  for  the  NOx  Budget 
Trading  Program  extends  bejrond  the 
core  sources  to  additional  source 
categories,  to  allow  for  the  additicmal 
review  necessary  to  ensure  such  an 
extension  of  applicability  is 
administratively  feasible  and 
environmentally  sound.  A  State  rule  is 
also  eligible  for  streamlined  approval  if 
it  includes  methodologies  for  issuing 
credit  from  the  State  compliance 
supplement  pool  in  accordance  with  the 
provisi(ms  in  40  CFR  51.121(e)(3). 
Differences  among  States  in  these  areas 
will  provide  flexibility  while  not 
detracting  fit>m  the  operation  or 
implementation  of  the  multi-state 
trading  program.  Therefore,  variations 
as  explained  in  this  section  are 
acceptable  to  EPA  with  assurance  that 
State  rules  will  be  sufficiently 
consistent.  In  addition,  joint 
implementation  of  the  program  with 
EPA  will  ensure  that  once  these 
consistent  rules  are  established,  they 
will  be  implemented  consistently  as 
well. 

Several  commenters  expressed 
concern  that  the  lack  of  pndiilytions  on 
State-imposed  trading  restrictions  in 
conjunction  with  the  model  rule  would 
lead  to  variation  between  States  and 
cripple  the  trading  program.  The  EPA 
agrees  with  commenters  that  additional 
restrictions  imposed  on  the  trading 
program  by  individual  States  could 
increase  eomomic  costs  without 
providing  significant  environmental 
benefit.  'Hierefore.  EPA  does  not  believe 
that  any  restrictions  on  trading  are 
necessary,  and  does  not  foresee 
approving  State  rules  that  include 
trading  restrictions  in  SIPs 
incorporating  the  NOx  Budget  Trading 
Program.  However,  to  address  local  air 
quality  prt^lems.  a  State  partidpeting 
in  the  NOx  Budget  Trading  Pro-am 
may  establish  permit  limitations  for 
specific  sources  participating  in  the 


trading  program.  The  EPA  considers 
such  a  limitation  appropriate  given  local 
air  quality  concerns  and  does  not 
consider  it  a  trading  restriction,  and 
therefore  the  incorporaticm  of  such 
liniitations  will  not  preclude 
streemlined  SIP  approval.  These  soiuces 
would  still  participate  in  the  NOx 
Budget  Trading  Program  and  the 
unconstruned  market  operating  in  the 
program,  but  could  not  use  allowances 
to  exceed  their  permit  limitation:  the 
source  would  be  held  to  the  permitted 
limit,  regardless  of  how  many 
allowances  it  holds  for  the  purposes  of 
the  trading  program.  This  topic  is 
discussed  in  more  detail  in  the  next 
Section. 

4.  Unrestricted  Trading  Market 

a.  Geographic  Issues.  For  the  NOx  SIP 
call.  EPA  is  basing  the  State  budgets  on 
the  uniform  application  of  reasonable, 
cost-efiiective  NOx  control  measures  for 
eech  State  determined  to  contribute 
significantly  to  nonattainment  in  a 
downwind  State.  The  EPA's  analyses 
show  that  the  collective  reductions 
across  the  region  will  produce 
significant  air  quality  benefits  across  the 
region.  The  development  of  and 
justification  for  the  State  budgets  under 
the  NOx  SIP  call  is  described  in  Section 
m.  Determination  of  Budgets.  Although 
the  analyses  in  today's  final  action 
demonstrate  that  the  collective 
unissions  for  the  NOx  SIP  call  region 
significantly  contribute  to 
nonattainment,  the  location  of  particular 
emissions  does  impact  the  effects  that 
the  emissions  have  on  other  areas 
within  the  region.  Emissions  in  some 
locations  may  cause  greater  overall 
effects  than  tnimtirm*  bam  other 
locations. 

In  the  SNPR.  EPA  pmpoaed  a  single 
trading  program  allowing  all  emissions 
to  be  traded  on  a  one-for-one  basis 
%vithout  restrictions  on  trading 
allowances  within  the  SIP  call  region. 
The  EPA  also  solicited  commoit  on 
whether  the  trading  program  should 
attempt  to  factor  in  difiinential  effects  of 
NOx  emissions  based  on  the  location  of 
the  emissions.  Possible  options  for 
factoring  in  the  differential  effects 
include  defining  exchange  ratios  for 
trades  between  arees  based  on  the 
diCferential  effects  of  emissions  between 
areas,  establishing  subregions  far 
trading,  and/or  prohibiting  certain 
trades  (63  FR  25902  at  25919). 

The  Agency  received  more  than  fifty 
comments  on  this  issue  bom  the 
regulated  community.  States,  and 
envircHunental  organirations.  A  number 
of  commenten  did  support  limiting 
trading  by  establishing  smaller 
subregions  within  the  SIP  call  region  or 
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establishing  trading  ratios  based  on  the 
idea  that  there  are  differential  effects  of 
NOx  emissions  based  on  the  location  of 
the  emissions.  However,  none  of  these 
commenters  included  a  complete 
proposal  t«rith  a  justification  or 
description  for  the  appropriate 
subrsgional  boundaries  or  trading  ratios. 
The  majority  of  commenters  on  this 
subject  favored  unrestricted  trading 
within  areas  having  a  uniform  level  of 
control.  Most  commenters  supporting 
unrestricted  trading  stated  that 
restrictions  would  result  in  fewer  cost- 
savings  writhout  achieving  any 
additional  environmental  benefit  and 
would  increase  the  administrative 
burden  of  implementing  the  program. 
They  expressed  concern  that  discounts 
or  other  adjustments  or  restrictions 
would  unnecessarily  compUcate  the 
trading  program,  and  therefore  reduce 
its  effectiveness. 

Consistent  with  the  proposal,  the  final 
model  rule  is  designed  to  be  a  single 
jurisdiction  trading  program  allowing 
•11  emissions  to  be  traded  on  a  one-fbr- 
one  basis,  without  restrictions  or 
limitations  on  trading  allowances 
within  the  trading  area.  EPA  has  used 
the  IPM  to  evaluate  the  emissions  and 
cost  impacts  of  alternative  regulatory 
options  under  the  SIP  call  for  the 
electric  power  sector.  These  analyses 
can  be  found  in  the  RIA.  The  model  has 
been  used  to  show  the  level  and 
location  of  emissions  if  the  SIP  call  were 
implemented  under  a  number  of 
difraient  alternatives  including 
uniectricted  trading  and  command-and- 
control  approaches.  The  results  indicate 
that  significant  shifts  in  the  location  of 
emissions  reductions  would  not  occur 
with  unrestricted  trading  compared  to 
where  the  reductions  would  occur 
under  oommand-and-control  and 
intrastate  only  trading  scenarios., Based 
upon  the  IPM  results  and  EPA's  air 
quality  modeling.  EPA  has  chosen  a 
region-wide  tramng  program  allowing 
allemissions  to  be  traded  on  a  one-fbr- 
one  basis  %vithout  trading  restrictions. 
EPA's  analyses  suggest  that  the  net 
effect  of  all  the  trades  is  that  the  net 
emissions  %irill  not  significantly  shift 
within  the  region  compared  to  a 
command-and-control  scenario.  For  this 
reason.  EPA  believes  that  the  need  for 
tradina  subregions  or  trading  ratios  that 
differ  nom  one-for-one  are 
untubatantiated  for  the  purposes  of  this 
SIP  call  and  the  NOx  Budget  Trading 
Prosram. 

Although  the  location  of  net 
emissions  is  not  expected  to 
significantly  shift  as  a  result  of  trading, 
it  ia  poaaible  that  a  State  may  identify 
a  specillc  locetian  (e.g..  major  NOx 
•ouica  adfaoant  to  or  within  an  urban 


center)  where  NOx  reductions  would  be 
particularly  beneficial  for  ozone 
mitigation.  For  these  situations,  a  State 
may  establish  a  specific  permit 
limitation  restricting  the  amount  of  NOx 
that  may  be  emitted  bom  the  source. 
The  source  would  still  be  included  in 
the  trading  program  but  it  would  not  be 
allowed  to  emit  above  the  amount 
specified  in  the  permit  limitation 
regardless  of  the  ntmiber  of  NOx 
allowances  it  may  hold.  Tlie  source 
would  be  allowed  to  trade  the 
allowances  it  is  unable  to  use.  In  this 
way.  States  will  be  able  to  tailor  specific 
attainment  strategies  within  the 
framework  of  the  NOx  Budget  Trading 
Program  without  restricting  the  trading 
options  for  most  sources  included  in  the 
program. 

.  b.  Episodic  Issues.  The  EPA  also 
received  several  conunents  addressing 
the  episodic  nature  of  ozone  formation 
and  whether  this  should  be  fectorad  into 
the  design  of  the  trading  program. 
Commentera  noted  that  under  the  NOx 
SIP  call,  which  is  designed  to  reduce 
total  NOx  emissi(ms  firom  May  through 
September  of  each  year,  it  is  still 
possible  that  NOx  emissions  may  be 
relatively  highw  during  ozone  episodes 
compared  with  NOx  emissions  on  other 
da3rs  between  May  and  September.  In 
addition,  the  effect  of  a  unit  of 
emissions  may  be  higher  during  ozone 
episodes.  To  address  this  concern,  the 
commentera  stated  that  the  trading 
program  should  provide  incentives  or 
safisguards  to  ensure  that  NOx  emissions 
reductions  are  achieved  specifically 
during  ozone  episodes.  One  commenter 
asserted  that  emissions  could  either  be 
capped  during  ozone  episodes  or  that 
the  trading  program  could  place  a 
premium  on  the  use  of  NOx  allowances 
during  ozone  episodes.  The  commenter 
recommended  the  latter  option.  The 
premium  would  require  that  sources 
surrender  NOx  allowances  at  rates 
greater  than  1-to-l  for  each  ton  of  NOx 
emitted  during  the  ozone  episodes. 

Consistent  with  the  NOx  SIP  call,  the 
NOx  Budget  Trading  Program  focuses 
on  reducing  total  NOx  emissions  from 
May  to  September  for  the  jurisdictions 
that  are  identified  in  the  NOx  SIP  call 
and  that  choose  to  participate  in  the 
trading  program.  Propoaals  to  address 
NOx  emissions  during  specific  episodes 
and  in  specific  nonattainment  areas  are 
man  closely  tied  to  issues  affecting 
individual  attainment  plans  rather  than 
the  goal  of  the  NOx  SIP  call  which  is  to 
reduce  transport.  H  would  be  very 
difficuh  to  apply  the  appropriate 
premium  to  the  individual  sources  that 
contribute  NOx  emisaions  athcting 
specific  ozone  episodes.  The 
meteorology  and  source  contribution  for 


each  ozone  episode  is  different.  And  in 
some  cases,  NOx  emissions  and  the 
resulting  ozone  may  be  transported  for 
several  days  before  contributing  to  an 
ozone  violation. 

Provisions  designed  to  ensure  that 
NOx  emissions  reductions  are  achieved 
specifically  during  ozone  episodes  are 
more  likely  to  be  effective  in  controlling 
NOx  emissions  that  are  released 
adjacent  to  or  within  locations 
frequently  affected  with  elevated  ozone 
levels.  Where  a  State  identifies  such  a 
source,  EPA  believes  specific  permit 
limitations  are  an  appropriate  and 
effiactive  method  for  controlling  the 
source's  emissions.  As  stated  in  the 
previous  section,  EPA  believes  that 
States  may  use  permit  limitations  to 
tailor  specific  attainment  strategies 
within  the  framework  of  the  NOx 
Budget  Trading  Program  without 
restricting  the  trading  options  for  most 
sources  included  in  the  program. 
Furthermore,  this  provides  each  State 
more  flexibility  in  establishing  its 
attainment  plain  rather  than  applying 
one  approach  to  address  the  episodic 
natiue  of  ozone  throughout  the  SIP  call 
region.  Therefore.  EPA  has  not  included 
additional  trading  restrictions  to  address 
ozone  episodes  in  the  design  of  the  final 
NOx  Budget  Trading  Program. 

D.  Applicability  — 

1.  Core  Sources 

In  the  SNPR.  EPA  proposed  that 
compliance  with  the  emission  limitation 
requirements  of  the  NOx  Budget 
Trading  Rule,  i.e.,  the  requirement  to 
hold  sufficient  NOx  allowances  to  cover 
emissions,  apply  to  a  core  group  of  large 
stationary  sources  that  iixJudes  all 
fossil  fiiel-fired  stationary  boilen, 
combustion  tiirbines,  and  combined 
cycle  systems  (i.e.,  units)  that  serve  an 
electrical  generator  of  capacity  greater 
than  25  MWe  and  to  any  fossil  mel-fired 
stationary  boilen,  combustion  turbines, 
and  combined  cycle  systems  not  serving 
a  generator  that  have  a  heat  input 
capacity  greater  than  250  mmBtu/hr.  A 
unit  was  considered  fbasil  fuel-fired  if 
fossil  fuels  accounted  for  ratHe  than  50 
percent  of  the  unit's  heat  input  on  an 
annual  basis.  The  EPA  solicited 
comment  on  the  appropriateness  of  the 
categories  included  in  the  core  group, 
whether  the  size  cut-oflb  should  be 
higher  or  lower  for  the  source 
categories,  and  the  appropriateness  of 
including  other  source  categories  in  the 
core  group.  Comments  on  the  concept  of 
a  core  group  fell  into  three  broad 
categories: 

•  Those  who  agreed  with  the  core 
group  concept  and  who  generally  agreed 
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with  EPA's  proposed  core  group 
definition: 

•  Those  who  felt  that  the  core  group 
definition  was  too  limiting;  and 

•  Those  who  felt  that  the  core  group 
definition  was  too  inclusive. 

a.  Commenters  Who  FeH  the  Core 
Group  Should  Not  Be  Changed. 
Commenters  who  supported  the  concept 
of  a  core  group  generally  and  the  cut- 
ofb  proposed  by  EPA  specifically 
explained  that  the  cut-offs  are  consistent 
with  the  Add  Rain  Program  and  that  the 
use  of  a  core  group  will  minimize 
inconsistencies  that  could  impede 
establishment  of  interstate  trading. 
Commentera  also  added  that  the 
program  should  provide  the  flexibility 
to  aUow  additional  sources  to  opt-in  on 
an  individual  basis  or  for  States  to  bring 
in  additional  sources  on  a  categorical 
basis.  Some  of  these  commentera  added 
that  the  timing  for  bringing  in  these 
sources  or  source  categories  should  be 
dependent  upon  the  ^ility  of  the  source 
or  source  category  to  accurately  monitor 
emissions.  For  some  source  categories  it 
might  be  apmopriate  to  bring  them  in  at 
the  start  of  ue  program:  for  othere.  it 
might  be  necessary  to  wait  imtil  their 
abmty  to  quantify  emissions  has 

improved. 

Commentera  who  generally  supported 
the  concept  of  a  core  group  of  sources 
as  it  was  defined  in  the  SNPR  did  have 
several  specific  concerns.  One 
commenter  noted  that  while  the  SNPR 
preambto  clearly  explained  that  the  rule 
only  included  fossil-fuel-fired  units,  the 
rufe  itself  was  not  clear  on  this  issue. 
Another  commenter  suggested  that 
because  the  proposed  definition 
differentiated  between  electrical 
generating  units  and  non-electrical 
generating  units  it  excluded  sources  that 
should  be  in  the  trading  program  such 
as  cogeneration  fMalities  that  consisted 
of  boilen  greater  than  250  mmBtu/hr 
that  served  electric  goierating  units 
with  a  rating  of  less  than  25  MWe. 

The  EPA  agrees  that  the  establishment 
of  a  core  group  will  help  fecilitate 
interstate  trading  as  well  as  compliance 
with  the  emissions  budget.  If  there  is 
not  some  minimum  group  of  trading 
participants,  sources  that  are  in  the 
program  will  have  less  of  an 
opportunity  to  trade  aUovrances  and 
realize  the  economic  benefits  of  trading. 
In  addition,  by  ensuring  that  most  of  the 
amiwiinnit  from  industries  covered  by 
the  trading  program  are  included  in  a 
capped  system,  the  trading  program  can 
be  simplified  because  concerns  about 
load  ffhjfr<"e  *<>  uncapped  sources  is 
minimized.  The  EPA  also  agrees  that 
making  the  cut-offs  consistent  with 
existing  regulatory  programs  helps  to 
niinimiy.«  conflicts  with  existing 


regulatory  programs.  The  EPA  also 
agrees  with  boUi  of  the  concerns  raised 
by  the  commentera.  Hierefore  the 
iegulat(»y  definiticm  of  imit  has  been 
clarified  to  make  it  clear  that  a  unit 
must  be  fossil-fuel  fired.  The  EPA  has 
also  added  a  clarification  to  the 
definition  of  fossil-fuel  fired.  This 
clarification  is  intended  to  define  a 
baseline  period  for  determining  if  a  unit 
is  fossil-fuel  fired.  The  revised 
definition  states  that  fossil-fiiel  fired 
means  the  combustion  of  fossil  fuel, 
alone  or  in  combination  with  any  other 
fiiel,  where  the  fossil  fuel  comprises 
more  than  50  pwoent  of  the  annual  heat 
input  on  a  Btu  basis.  An  existing  imit  is 
considered  fossil-fuel  fired  if  it  meets 
this  criterion  for  any  year  since  1990  (or 
if  not  operating  since  1990  during  the 
last  year  of  operaticm).  A  new  unit  is 
considoed  fossil-fuel  fired  if  it  is 
projected  to  meet  this  criterion  or,  if 
after  operation  begins,  it  does  meet  this 
criterion. 

In  addition,  to  address  the  concern 
about  exdudiog  cogeneration  facilities 
that  are  greater  than  250  mmBtu/hr  that 
serve  electric  generating  units  with  a 
rating  of  less  than  25  MWe,  the 
applicability  has  been  dunged  to 
indude  all  units  greater  than  250 
mmBtu/hr,  regirdless  of  how  much 
electricity  they  generate. 

b.  Commenters  Who  FeH  the  Care 
Group  Should  Be  Expanded. 
Conmientere  viho  feh  the  trading 
program  should  be  expanded  focused  on 
a  number  of  areas.  Several  commentera 
argued  generaUy  that  the  {vogram 
should  allow  any  source  to  partidpate 
if  the  source  can  document  that 
ominainn*  reductions  have  been 
achieved.  A  number  of  commenten 
moitioned  as  examples  the  inclusion  of 
medium-sized  and  smaller  stationary 
sources  in  the  RECLAIM  program.  A  few 
commenten  argued  that  me  addition  of 
certain  sources  is  needed  for 
consistency  with  the  OTC  NOx  Budget 
Rule.  Other  commwiten  opposed  the 
core  group  ooooept  because  they  believe 
that  ragulation  of  low-level  and  local 
sources  in  the  Northeest  is  an  essential 
step  in  solving  the  osone  problem. 
Othen  argued  that  exduding  non-utility 
sources  bom  the  trading  program 
imfeiriy  exdudes  these  sources  from 
least-cost  compliance  options.  Some 
oommmtere  suggested  specific 
categories  of  units  that  should  be 
allowed  to,  but  not  required  to. 
partidpate  in  the  trading  program. 
These  induded: 

(1)  Munidpal  waste  ctxnbustan; 

(2)  Intenial  combustion  engines; 

(3)  Process  units; 


(4)  Units  far  whidi  the  output  product  is  not 
compardU*  to  odior  uniti  on  which  Xb» 
allocitiofis  ara  heaed.  cuch  as  process 
liMlwi.  hamdous  waste  incinerators, 
ptocew  veats  and  nitric  add  plants. 

The  EPA  believes  that  many  of  the 
concerns  about  the  core  source 
definition  stem  from  a 

juimntWytanding  nf  its  purpOSe.  The 

core  sources  definition  was  intended  to 
indicate  the  r^'n'mnm  applicability 
requirements  that  a  State  rule  would  ■ 
have  to  includ*  to  partidpate  in  a  larger 
multi-state  program  that  EPA  would 
help  to  administer.  It  was  not  intended 
to  limit  individual  States  bom  induding 
more  sources  (as  long  as  the  sources 
meet  certain  oiteria  further  explained 
below)  in  the  larger  multi-state  program 
(63  FR  25924).  Nor  was  it  intended  to 
{wtdubit  a  State  (or  group  of  States)  from 
developing  its  own  trading  program 
with  a  more  limited  applicrinlity. 

It  however,  a  State  or  group  of  Sutes 
developed  a  trading  program  that  did 
not  meet  the  T"inimiim  requirements  set 
forth  in  the  model  NO^  Budget  Trading 
Program,  such  as  n*'"'""""  ctwe  source 
applicability,  EPA  would  not  partidpate 
in  the  administration  of  sudi  a  trading 
program.  This  is  because  it  would  not  be 
administratively  ooet-effident  for  □'A 
to  miiagu  multipfe  trading  progranis 
with  a  variety  of  applicabiuty  sod  other 
requirements  designed  to  address  the 


The  EPA  is  not  expending  the  core 
source  group  to  indude  any  additional 
souioes  because  EPA  believes  that  this 
dedsicm  is  better  left  to  the  states. 
Therefore  the  model  rule  will  allow  a 
State  to  expand  the  applicability  of  the 
trading  program  to  include  additional 
stationary  souroaa  if  the  sounxs  meet 
certain  criteria.  Theae  oiteria  indude 
the  ^lility  to  accurately  and  consistently 
monitor  and  report  emissions  and  the 
alrility  to  identify  a  party  remonsible  for 
ensuring  that  monitoring  and  reporting 
requirements  are  met,  for  authorizing 

allowance  transfen  and  for  ensuring 

compliance.  The  EPA's  rationale  for 
setting  these  minimum  criteria  are  set 
forth  in  the  preamble  to  the  SNPR  (63 
FR  25923).  Also.  Q*A  addresses  issues 
spedfically  related  to  the  monitoring 
requirements  far  these  sources  in 
Section  D.3  of  today's  praambfe. 

There  are  two  mechanisms  that  can  be 
used  to  indude  more  sources  in  the 
program.  One  is  far  a  State  to  esqiand 
the  applicability  oiteria  to  include 
other  source  catsgoriea;  the  other  is  to 
give  individual  sources  the  ability  to 

opt-in. 

States  that  chooae  to  expand  the 
applicability  criteria  can  do  so  (1)  by 
lowering  4he  applicability  threshold  for 
source  categories  that  are  already  part  of 
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the  core  group  in  order  to  include 
smaller  sources  or  (2)  by  including 
additional  source  categories  that  are  not 
included  in  the  core  group.  For  instance 
a  State  in  the  OTC  might  choose  to 
lower  the  applicability  cut-off  for 
electrical  generating  units  to  15  MWe  to 
make  the  program  more  consistent  with 
the  existing  (jrrc  NOx  Budget  Program. 
If  a  State  chose  to  expand  the 
applicability  criteria  for  source 
categories  already  included  in  the  core 
group  this  would  not  affect  EPA's 
streamlined  approval  of  the  NOx  Budget 
Trading  program  component  of  the 
State's  SIP. 

A  State  might  choose  to  lower  the 
applicability  cut-off  for  sources  in  the 
core  group  to  create  different 
applicability  cut-offs  for  new  and 
existing  units.  This  could  help  to  better 
facilitate  integration  with  a  State's  new 
source  review  program.  The  EPA  took 
comment  on  this  concept  in  the  SNPR 
and  received  comments  both  for  and 
against  this  proposal.  Commenters  who 
opposed  it  suggested  that  it  would  be  a 
disincentive  to  replace  old  units  with 
new  cleaner  units.  Some  of  these 
commenters  also  noted  that  expanding 
the  applicability  cut-off  for  all  units 
would  provide  an  incentive  to  replace 
these  older  units.  Commenters  who 
Eavored  it  suggested  that  it  would  be  an 
incentive  to  make  new  units  as  clean  as 
possible.  The  EPA  believes  that  it  is 
appropriate  for  States  to  determine  how 
best  to  handle  the  issue  of  small  new 
units. 

Another  reason  to  allow  smaller 
sources  to  opt-in  is  to  simplify 
monitoring  tor  situations  in  which  a 
common  stack  is  shared  by  a  number  of 
units,  some  of  which  are  affected  and 
some  which  are  not.  In  this  situation  the 
owner  or  operator  would  have  to  either 
install  monitors  at  each  of  the  affected 
units,  or  install  monitors  at  the  common 
stack  and  at  all  of  the  non-affected  units, 
so  that  the  emissions  fiom  these  units 
could  be  deducted  from  the  emissions 
from  the  affected  units.  If  the  owner  or 
operator  is  allowed  to  opt-in  the 
nonafliected  unit,  they  will  be  able  to 
install  one  set  of  monitors  at  the 
common  stack  accounting  for  the 
emissions  from  all  of  the  units. 

If  a  State  chose  to  include  additional 
source  categories,  EPA  would  have  to 
review  the  SIP  submittal  to  ensure  that 
those  additional  source  categories  met 
the  minimum  criteria  for  monitoring 
and  reporting  emissions  and  for  having 
a  responsible  official.  As  further 
explained  in  the  SNPR  (63  FR  25924), 
EPA  would  also  have  to  determine  if  it 
could  successfully  administer  a  regional 
trading  program  with  the  inclusion  of 
these  additional  source  categories. 


In  the  SNPR.  EPA  proposed 
developing  a  list  of  specific  additional 
source  categories  beyond  the  core  group 
which  a  State  could  bring  into  the 
trading  program  without  affecting  EPA's 
streamlined  approval  of  the  trading 
component  of  the  SIP.  While  this 
concept  received  general  support,  none 
of  the  commentera  provided  enough 
specific  support  to  demonstrate  that  all 
of  the  sources  in  a  given  source  category 
could  meet  the  criteria  to  accurately  and 
consistently  monitor  emissions.  These 
comments  are  discussed  in  Section  D.3. 
The  EPA  believes  that  the  opportuinity 
for  States  to  expand  the  applicability  to 
include  additional  sources  addresses 
concerns  about  incompatibility  with  the 
applicability  requirements  of  existing 
programs,  such  as  the  OTC  Trading 
Program,  as  well  as  concerns  that  an 
individual  State  might  want  to  expand 
the  program  to  address  local  ozone 
problems. 

The  other  mechanism  that  can  be 
used  to  broaden  the  applicability  of  the 
program  is  the  individual  opt-in 
procedures  in  subpart  I  of  part  96.  These 
provisions  allow  a  source  to  opt-in,  if  it 
can  meet  the  monitoring  and  reporting 
requirements  of  part  75.  The  EPA 
received  a  number  of  comments  about 
the  monitoring  requirements  of  part  75 
as  they  related  to  opt-ins.  These 
comments  are  addressed  in  Section  D.3 
of  today's  preamble. 

In  the  SNPR  (62  FR  25940-25942  and 
62  FR  25991-25994).  EPA  proposed  that 
the  individual  opt-in  provisions  would 
only  be  applicable  to  fossil-fuel-fired, 
stationary  boilers,  combustion  turbines, 
and  combined  cycle  systems  smaller 
than  the  applicability  cut-offs  of  25 
MWe  or  250  nunBtu/hr.  The  EPA  agrees 
that  the  RECLAIM  program  has 
demonstrated  that  many  combustion 
sources  that  are  not  included  in  the  core 
applicability  criteria  can  accurately  and 
consistently  monitor  NOx  mass 
emissions  using  CEM  (or  other 
alternative  protocols  for  units  with  low 
mass  emissions)  that  are  very  similar  to 
the  provisions  in  subpart  H  of  part  75. 
Therefore,  in  today's  action  EPA  is 
allowing  States  to  expand  the  opt-in 
provisions  to  include  any  stationary 
combustion  source  that  emits  to  a  stack 
and  can  meet  the  monitoring  and 
re{>orting  requirements  of  subpart  H  of 
part  75. 

States  that  choose  to  add  other 
combusticm  sources  that  are  not  part  of 
the  core  group  would  also  have  to 
address  issues  related  to  allocating 
allowances  for  those  types  of  sources. 
Allocation  methodologies  that  may  be 
appropriate  for  source  categories 
covered  in  the  core  group  may  not  be  as 
applicable  for  other  source  categories. 


For  instance,  as  one  commenter  noted, 
an  output  based  allocation  methodology 
might  not  make  as  much  sense  for  a 
municipal  waste  combustor,  since  the 
primary  purpose  of  a  municipal  waste 
combustor  is  to  combust  waste,  not  to 
generate  usable  output. 

c.  Commenters  Who  Felt  the  Core 
Group  Is  Overly  Inclusive.  A  number  of 
commenters  argued  that  the  burdens 
associated  with  including  certain  source 
categories  would  outweigh  the  benefits 
and  that  particular  types  of  sources 
should  therefore  be  excluded  from  the 
core  group.  Many  of  these  commentera 
stated  that  individual  sources  in  these 
groups  should  be  allowed  to  opt  in 
where  there  is  a  net  economic  benefit  to 
them  to  participate  rather  than 
mandating  inclusion  of  the  source 
category.  Specific  categories  include: 
non-utility  Doilers  generally;  generators 
of  power  for  on-site  use;  combustion 
turbines  exempt  from  Title  IV;  small 
cyclone  boilera;  combustion  turbines 
below  100  MWe;  small,  particularly 
municipal,  electric  generating  units 
(e.g.,  those  under  25  MWe);  and  units 
with  low  potential  to  emit  as  defined  by 
enforceable  limits  (e.g.,  peaking  units 
with  potential  to  emit  less  than  100  tons 
pervear). 

Toe  EPA  does  not  believe  there  is  a 
great  distinction  between  similarly  sized 
utility  and  non-utility  boilera.  Both 
categories  of  boilen  are  similar  in 
design,  have  similar  control  options  and 
have  similar  control  costs.  Therefore, 
EPA  is  not  excluding  large  non-utility 
boilera  from  the  trading  program.  The 
EPA  believes  the  same  arguments  that 
apply  to  utility  and  non-utility  boilera 
also  apply  to  generatora  of  power  for  on- 
site  use  and  generatora  of  power  for 
resale.  In  light  of  the  fact  that  utility 
restructuring  will  provide  more 
opportunities  for  generatora  of  power  for 
on-site  use  to  resell  the  power  tney 
produce  in  the  future,  EPA  believes  that 
this  distinction  is  even  harder  to  make. 
Therefore,  EPA  is  not  excluding  large 
generatora  of  power  for  on-site  use  from 
the  trading  program. 

In  accordance  with  title  IV  of  the 
CAA,  the  Acid  Rain  Program  exempts 
simple  combustion  turbines  that 
commenced  commercial  operation 
before  November  15, 1990.  "These  imits 
were  exempted  from  the  Acid  Rain 
Program  because  the  SO2  emissions 
from  these  units  were  extremely  low. 
The  NOx  emissions  from  these  units  are 
potentially  higher,  therefore,  EPA  is  not 
adding  a  specific  exemption  for  these 
types  of  units.  However,  many  of  these 
imits  are  small  and/or  infi^quently 
operated,  so  their  actual  NOx  emissions 
may  be  quite  low;  therefore,  some  of 
these  units  may  qualify  for  the 
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alternative  compliance  options  for  units 
with  low  NOx  mass  emissions, 
explained  below.  Combustion  turbines 
smaller  than  100  MWe  are  also  likely 
candidates  to  qualify  for  the  alternative 
compliance  option  explained  below. 

"The  Acid  Rain  PropBm  exempts 
cyclone  boilera  with  a  maximiun 
continuous  steam  flow  at  100  percent 
load  of  greater  than  1060  thousand  lb/ 
hr  from  NOx  control  requirements 
under  part  76.  These  units  were 
exempted  because  one  of  the  primary 
criteria  in  title  IV  of  the  CAA  for  setting 
emissions  limitations  under  part  76  was 
comparability  of  cost  with  low  NOx 
emission  controls  on  boilera  categorized 
as  group  1  boilera  under  Title  IV  (large 
tangentially  fired  and  dry  bottom,  wall 
fired).  There  is  no  such  criterion  in  the 
CAA  applicable  to  this  rulemaking. 
Also,  since  the  emission  reductions 
required  by  this  rulemaking  are  more 
substantial  than  the  emission  reductions 
required  under  part  76  '^,  the  cost  per 
ton  of  reducing  NOx  emission 
reductions  is  correspondingly  higher, 
llierefore.  applicability  cutoffs  that 
were  relevant  in  the  part  76  rulemaking 
are  not  relevant  in  this  rulemaking. 

In  response  to  the  comment  that  small 
electrical  generatora  less  than  25  MWe 
should  be  exempt  from  the  NOx  Budget 
Trading  Program,  they  were  proposed  to 
be  exempt  and  will  be  exempt  under  the 
final  model  rule.  They  do  still  have  the 
option  of  opting  into  the  program  if  they 
choose  to  do  so. 

In  the  SNPR  (63  FR  25926),  EPA  took 
comment  on  allowing  units  with  a  low 
federally  enforceable  NOx  emission 
limit  (e.g.  25  tons  per  ozone  season), 
that  because  of  their  size  would  be 
included  in  the  trading  program,  to  be 
exempt  from  the  requirements  of  the 
trading  program.  In  general  commentera 
supported  &is  concept  One  commenter 
who  supported  the  concept  also  added 
that  it  would  be  important  to  ensiire  that 
there  were  adequate  requirements  to 
assure  that  the  individual  sources  who 
to^  advantage  of  this  option 
demonstrated  compliance  with  their 
unit-specific  caps.  The  commentera  who 
disagreed  with  this  option  expressed 
concern  that  a  State's  budget  could  be 
exceeded  if  emissi(ms  from  these  units 
■  were  not  accounted  for. 

Based  on  the  comments  received  EPA 
continues  to  believe  that  it  is 
appropriate  to  offer  States  the  option  of 
providing  units  that  are  above  the 
applicability  threshold  but  that  have  a 
very  low  potential  to  emit  an  alternative 
compliance  option.  This  option  would 
allow  units  that  meet  the  requirements 
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described  below  to  be  exempt  from  the 
requirements  to  hold  allowances,  and  to 
comply  with  quarterly  reporting 
requirements.  In  order  to  address  the 
concern  that  soiirces  must  demonstrate 
compliance  with  their  individual  cap, 
EPA  has  added  specific  requirements 
that  sources  must  meet  in  order  to  use 
this  alternative  compliance  option. 

Units  that  use  this  option  would  be 
required  to: 

(1)  have  a  federally  enforceable  permit 
restricting  ozone  season  emissions  to 
less  than  25  tons; 

(2)  keep  on  site  records  demonstrating 
that  the  conditions  of  the  permit  were 
met,  including  restrictions  on  operating 
time; 

(3)  report  houre  of  operation  during 
the  ozone  season  to  the  permitting 
authority  on  an  annual  basis. 

A  unit  choosing  to  use  this 
compliance  option  would  be  required  to 
determine  the  appropriate  restrictions 
on  its  operating  time  by  dividing  25  tons 
by  the  unit's  maximum  potential  hourly 
NOx  mass  emissions.  The  unit's 
maximum  potential  hourly  NOx  mass 
emissions  would  be  determined  by 
multiplying  the  highest  default  emission 
rate  for  any  fuel  that  the  unit  burned 
(using  the  default  einissicm  rates,  in  part 
75.19  of  this  chapter)  by  the  maximum 
rated  hourly  heat  input  of  the  imit  (as 
defined  in  part  72  of  this  chapter). 

States  would  be  allowed,  but  not 
required,  to  incorporate  this  alternative 
compliance  option  into  their  SIPs.  The 
EPA  does  agree  that  if  a  State  does 
incorporate  this  option  into  the  SIP.  it 
would  have  to  account  for  the  emissions 
under  its  budget.  Thus  a  State  that  chose 
to  use  this  option  would  have  to  either. 

(1)  Subtract  the  total  amount  of 
potential  emissions  permitted  to  be 
emitted  using  this  approach  from  the 
trading  portion  of  the  budget  before  the 
remaining  portion  of  the  trading  budget 
is  allocated  to  the  trading  participants; 
or  (2)  Offset  the  difCnence  between  total 
amount  of  potential  emissions  permitted 
to  be  emitted  using  this  approach  and 
the  2007  base  year  inventory  emisfcicms 
for  these  same  sources  with  additional 
reductions  outside  of  the  trading  portion 
of  the  budget 

If  States  choose  not  to  incorporate  this 
alternative  compliance  option  into  their 
SIPs.  or  if  they  dioose  to  incorporate  it 
exactly  as  it  is  set  forth  in  the  model 
rule,  it  %vill  not  afiiect  the  streamlined 
approval  of  the  trading  rule  portion  of 
the  SIP.  A  State  may  dioose  to  raouire 
an  alternative  means  of  ensuring  tnat 
the  potential  to  emit  for  units  utilizing 
the  alternative  means  of  compUanoe  is 
limited  to  less  than  25  tons,  however  if 
a  State  deviates  from  the  model  rule  in 


this  way.  the  SIP  will  no  longer  receive 
streamlined  approval. 

2.  Mobile/ Area  Sources 

The  proposed  rule  did  not  include 
mobile  or  area  sources  in  the  trading 
program,  but  solicited  comment  on 
expanding  applicability  to  include  these 
soiuces.  or  to  include  credits  generated 
by  these  soiut»s,  in  the  trading  program. 
Mobile  and  area  sources  were  not 
included  in  the  proposed  trading  rule 
due  to  EPA's  concerns  related  to 
ensuring  that  reductions  were  real, 
developing  and  implementing 
procedures  for  monitoring  emissions, 
and  identifying  responsible  parties  for 
the  implementation  of  the  program  and 
associated  emissions  reductions. 

The  EPA  received  comment  from 
State  and  local  government,  industry 
and  coalitions  of  industry,  and 
enviroiunental  groups  regarding  the 
inclusion  of  mc^ile  and  area  sources  W 
the  program.  Comments  focused  on  the 
following  main  areas:  inclusion  or 
exclusicHi  of  mobile  and  area  sources, 
subcategories  of  mobile  sources  for 
inclusion,  and  the  use  of  pilot  programs 
to  foster  innovation. 

Some  commentera  urged  EPA  to 
include  mobile  and  area  sources  with  as 
few  restrictions  as  possible  in  the 
trading  program,  primarily  on  an  opt-in 
or  volimtary  basis.  These  commentera 
argueid  that  excluding  mobile  sources 
would  reduce  the  potential  scope  and 
benefits  of  the  trading  by  placing  a  large 
portion  of  States'  NChc  inventory  outside 
the  scope  of  the  trading  program.  They 
noted  that  the  existence  of  RECLAIM 
protocols  for  mobile  and  area  source 
credit  generation  demonstrated  that 
EPA's  quantification,  verification,  and 
administration  concerns  were 
misplaced. 

The  majority  of  commentera, 
however,  indicated  that  mobile  sources 
should  not  be  included  at  this  time  and 
that  the  model  rule  should  not  be 
delajred  to  address  concerns  related  to 
inclusion  of  these  sources.  Some 
annmentera  argued  against  ever 
including  mobile  and  area  sources  in 
the  program.  One  State  argued  that 
inclusion  of  mobile  and  area  sources 
would  destroy  the  integrity  of  the 
program  since  mobile  and  area  source 
reductions  are  not  necessarily  real, 
verifiable  and  quantifiable,  failing  to 
display  a  level  of  cntainty  comparable 
to  those  sources  included  in  the  trading 
program.  A  few  ccmunenten  indicated 
that  mobile  sources  were  inberentiy 
unsuited  to  a  capped  system,  since  the 
difficulties  of  measuring  emissions  from 
these  sources  precludes  their  inclusion 
in  a  budget 
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Several  commenten  suggested  that 
some  categories  of  mobile  sources 
should  be  included  while  other 
categories  should  not.  Commenters 
indicated,  for  example,  that  it  is  not 
fiaasible  to  have  individual  motorists 
participate  in  the  cap-and-trade  program 
due  to  the  burdens  and  administrative 
complexity  associated  with  such  a  vast 
number  of  sources  and  responsible 
parties  in  a  trading  system. 
Alternatively,  commenters  argued  that 
manufacturers,  fuel  distributors,  and 
fleet  owners  could  be  included  if  they 
WBT9  able  to  generate  surplus  emission 
reductions  by  going  beyond  the 
requirements  established  by  sOme 
Federal  measures.  These  commenters 
specifically  cited  the  low-RVP 
regulations,  the  vehicle  scrappage 
guidance,  and  the  locomotive 
regulations  as  examples  of  such  Federal 
measures. 

Several  commenters  who 
recommended  that  mobile  sources  not 
be  included  in  the  program  at  this  time 
also  recommended  that  EPA  sponsor 
pilot  programs  in  States  to  study  the 
feasibility  of  inter-sector  trading  and  to 
develop  mechanisms  to  address  the 
specific  concerns  mentioned  regarding 
the  inclusion  of  mobile  and  area 
sources.  Along  similar  lines,  one 
industry  commenter  stated  that  mobile 
sources  may  be  appropriate  candidates 
for  participation  in  the  trading  program 
only  if  adequate  emission  reduction 
measurement  protocols  can  be 
developed.  Foreseeing  this  occurrence, 
some  commenters  felt  that  EPA  should 
leave  a  placeholder  in  the  rule  or  add  a 
provision  that  would  include  mobile 
and  area  sources  once  the  mechanisms 
to  address  the  speciHc  concerns  of  EPA 
and  others  have  been  developed. 

The  model  trading  program  that  EPA 
is  fmalizing  today  will  not  include 
mobile  and  area  sources  for  the  reasons 
outlined  in  the  SNPR.  The  EPA  concurs 
wdth  the  concerns  raised  by  commenters 
against  the  inclusion  of  mobile  and  area 
sources,  regarding  program  integrity, 
emissions  monitoring,  and 
accountability.  Most  of  the  proponents 
of  including  mobile  or  area  sources 
listed  general  reasons  for  including 
them  such  as  increasing  market 
efficiency,  lowering  costs,  or  simply  the 
existence  of  RECLAIM  protocols  to  do 
so.  However,  these  commenters  did  not 
provide  sufficient  information  or 
documentation  to  support  the  validity  of 
these  assertions,  and  several 
acknowledged  that  the  potential  for 
improvement  in  market  efficiency  or 
lower  compliance  costs  was  difficult  to 
ascertain.  Further,  one  proponent 
acknowledged  that  the  RECLAIM 


protocols  are  new  and  not  yet 
extensively  utilized. 

In  fact,  a  recent  audit  of  the  RECLAIM 
program  indicates  that  the  volume  of 
mobile  source  credits  used  imder  the 
program  is  very  small  (only  99  NOx  tons 
have  been  converted  firom  mobile  source 
reductions  in  the  last  five  years).  Only 
5  requests  for  conversion  of  mobile 
source  emission  reduction  credits  to 
RECLAIM  trading  credits  were  approved 
in  1994.  and  no  further  requests  had 
been  received  as  of  May  1998.  The  small 
amount  of  credits  relative  to  the 
significant  resource  expenditure  for  the 
conversion  of  mobile  source  credits 
under  the  RECLAIM  program  (i.e..  the 
need  for  case-by-case  review  given  the 
variability  and  complexity  of  the 
petitions)  suggests  that  the  RECLAIM 
mobile  source  protocols  and  strategy  are 
not  yet  a  cost-eniective  option  for  the 
tradingprogram. 

The  EPA  remains  willing  to  consider 
adding  mobile  or  area  sources  to  the 
trading  program  in  the  future.  Most 
commenters  recommended  that  the 
program  be  opened  to  mobile  or  area 
sources  once  adequate  mechanisms  are 
developed  for  addressing  related 
concerns.  In  response  to  these 
comments,  and  those  recommending 
that  EPA  support  pilot  programs  in 
States  in  order  to  facilitate  resolution  of 
the  areas  of  concern  for  mobile  and  area 
sources.  EPA  will  investigate  how  grant 
funding  may  be  used  for  such  pilots. 
Additionally.  EPA  is  pursuing  possible 
ways  to  incorporate  mobile  and  area 
source  strategies  into  other  trading  and 
incentive  programs.  Through  these 
efforts,  EPA  will  work  with  States  in 
finding  solutions  to  adequately  address 
concerns  such  as  emissions  variability, 
difficulty  in  controlling  emissions 
growth,  difficulty  in  monitoring 
emissions  levels,  and  difficulty  in 
establishing  emissions  baselines. 
Through  this  process.  EPA  and  States 
will  explore  and  develop  the  necessary 
protocols  that  could  eventually  allow 
the  inclusion  of  mobile  and  area  sources 
in  some  capacity  in  the  NOx  Budget 
Trading  Program.  Anticipating  that  the 
quantification,  verification,  and 
administration  concerns  regarding 
expansion  of  the  trading  program  to 
include  mobile  and  area  sources  may  be 
sufficiently  resolved  in  the  future,  EPA 
is  reserving  in  this  rulemaking  a  section 
in  part  96  for  future  inclusion  of  mobile 
or  area  sources  in  the  NOx  Budget 
TradingProgram . 

The  EPA  is  aware  of  other  concerns 
on  which  the  Agency  did  not  receive 
comment,  including  the  adequacy  of 
some  of  the  existing  mobile  source 
protocols  and  the  enforcement  of  mobile 
source  credit  generation  strategies. 


These  emerging  issues,  coupled  with 
past  experience,  and  the  issues  raised  by 
commenters  lead  EPA  to  conclude  that 
it  is  not  appropriate  to  include  mobile 
and  area  sources  in  the  NOx  Budget 
Trading  Program  at  this  time. 

3.  Monitoring 

For  the  reasons  set  forth  in  the  SNPR 
(63  FR  25938-40),  EPA  proposed  that 
sources  in  the  NOx  Budget  Trading 
Program  use  the  monitoring 
methodologies  in  proposed  subpart  H  of 
part.  75  to  quantify  their  NOx  mass 
emissions  (63  FR  28032).  The  comments 
that  EPA  has  received  can  be  classified 
into  three  main  categories: 

•  Support  for  requiring  the  use  of  part 
75  to  demonstrate  compliance  with  the 
trading  program, 

•  Support  for  using  CEMS  on  large 
units,  but  concerns  about  using  part  75 
as  the  monitoring  protocol,  and 

•  Concerns  about  requiring  CEMS. 
Some  of  the  commenters  concerned 

about  requiring  CEMS  focused  on  units 
of  any  size  that  are  not  subject  to  the 
provisions  of  the  Acid  Rain  Program. 
Others  focused  on  smaller  units. 

The  EPA  proposed  revisions  to  part 
75  (63  FR  28032)  for  a  number  of 
reasons,  one  of  which  was  to  add 
procedures  for  monitoring  NOx  mass 
emissions  (subpart  H).  These  procedures 
could  be  used  by  sources  to  comply 
with  any  State  or  Federal  program 
requiring  measurement  and  reporting  of 
NOx  mass  emissions.  In  particular, 
subpart  H  would  be  used  by  sources  to 
meet  the  monitoring  and  reporting 
requirements  of  the  NOx  Budget 
Trading  Rule  (part  96)  and  the 
monitoring  and  reporting  requirements 
of  the  SIP  call  for  (1)  combustion  units 
(boilers,  turbines  and  combined  cycle 
units)  which  serve  electric  generators 
greater  than  25  MWe  and  (2) 
combustion  units  greater  than  250 
mmBtu/hr,  regardless  of  whether  they 
serve  a  generator. 

The  part  75  revisions  also  proposed  to 
make  a  number  of  other  changes  that 
would  affect  units  using  part  75  to 
comply  either  with  the  requirements  of 
title  rV  or  the  requirements  of  a  NOx 
mass  emissions  program  that 
incorporated  or  adopted  the 
requirements  of  part  75.  These  included 
a  number  of  minor  changes  to  simplify 
and  streamline  the  rule  to  make  it  more 
efficient  for  both  affected  facilities  and 
EPA,  a  new  excepted  monitoring 
methodology  that  would  reduce 
monitoring  burdens  for  affected  facility 
units  with  low  mass  emissions,  new 
quality  assurance  requirements  based  on 
gaps  identified  by  EPA  during 
evaluation  of  the  initial  implementation 
of  part  75,  and  several  minor  technical 
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dianges  to  im*'"***"  uniformity  vrithin 
part  75  and  to  daiify  various  provisions. 

lite  following  discussion  addresses 
comments  received  in  the  SNPR  docket 
(A-^g6-56)  that  are  related  to  the  goieral 
requirement  to  monitor  emissions,  the 
requirement  to  monitor  emissions  using 
GEMS,  and  the  requirement  to  monitor 
using  part  75.  Although  EPA  had 
requested  that  all  comments  related  to 
the  use  of  part  75  for  monitoring  NOx 
mass  be  suomitted  to  the  part  75  docket 
(A-g7-35),  some  comments  also  dealt 
%vith  the  specific  requirements  set  forth 

in  part  75. 

m  today's  rulemaking.  EPA  is 
finaliTing  sectioDS  of  part  75  related  to 
moDitorine  NOx  mass  emissions  as  well 
as  thoee  iiraich  address  the  excepted 
monitoring  methodology  for  units  Mrith 
low  moss  onissions  of  NOx  and  SO2 
that  combust  oil  or  natiual  gas.  Units 
luring  this  methodology  to  comply  with 
the  requirements  of  part  96  would  be 
subject  only  to  the  NOx  mass  emissicm 
lequirements  and  not  to  the  SO2  mass 
emission  requirements.  For  a  mote 
complete  discussion  of  the  NOx  mass 
monitoiing  and  reporting  provisions  in 
part  75,  see  the  Amendments  to  Part  75 
Section  below  and  Appendix  A  of  this 
preamble.  These  Sections  discuss  both 
the  comments  received  in  the  part  75 
dodiet  as  wdl  as  the  comments  received 
in  the  SNPR  dodcet  that  address  the 
specific  reouirements  of  part  75. 

a.  Use  of  Part  75  to  Ensure 
Compliance  with  the  NOx  Budget 
Ttacang  Proffom.  Several  commenters 
suppoited  the  idea  of  requiring  all 
sources  in  the  trading  program  to  meet 
the  monitoring  provisions  of  part  75. 
Some  of  these  commenters  noted  that 
part  75  provides  the  consistent  and 
accurate  monitoring  requiremrats 
necessary  to  ensure  the  integrity  of  a  cap 
and  trade  program.  They  also  noted  that 
the  propoeed  revisions  offlBted  the 
flexibility  needed  for  sources  to  be  able 
to  reasonably  comply. 

Several  oommentars  supported  the 
concept  fA  trying  to  consolidate  the 
monitoring  and  reporting  requirements 
for  uniU  in  the  NOx  Bui^  Trading 
Program  already  sid>)ect  to  part  75  under 
the  Acid  Rain  Prqmm. 

Response:  The  B>A  agrees  that 
accurate  uid  consistent  data  are 
important  to  ensure  the  integrity  of  a 
trading  program  and  that  the  protocols 
in  part  75  provide  for  such  accurate  and 
consistent  data  from  stationary 
combustion  sources.  Today's  final 
model  rule  would  require  all  sources  in 
the  trading  program  (including  sources 
currently  sul^ect  to  part  75)  to  use  the 
monitoiing  and  reporting  procediues  set 
fJMth  in  subpart  H  of  part  75. 

b.  Use  of  CEMS  on  Large  Uxiits.  A 
number  of  commenters  expressed 


support  for  the  requirement  that  large 
units  should  use  CEMS  to  quantify  NOx 
mass  emissions.  Many  of  these 
commenters  did,  however,  have 
concerns  about  using  part  75  as  the 
basis  for  this  monitoring.  Some  of  these 
commenters  elaborated  that  part  75  was 
specifically  developed  for  utility  units 
and  that  it  might  not  be  applicable  to 
other  types  of  units.  Commenters  also 
expressed  cmcems  about  costs 
associated  with  upgrading  existing  CEM 
systems  to  meet  the  part  75 
requirements.  The  main  alternatives 
they  suggested  were  either  using 
existing  State  mcmitoring  and  reporting 
requirements  or  allowing  States  the 
discretion  to  create  or  approve  new 
monitoiing  and  repmting  requirements. 
Response:  For  reasons  set  lorth  in  the 
preamble  to  the  SNPR.  EPA  believes 
that  the  use  of  CEMS,  in  general,  and 
the  protocols  in  part  75.  more 
spedficaUy.  are  the  most  efiiective  way 
to  ensure  uut  NOx  mass  emissions  from 
large  combustian  sources  are  quantified 
in  an  accurate  and  consistent  manner 
from  source  to  source  and  are  reported 
in  a  consistent  and  cost-efficient  wray. 
This  is  important  to  iM<nt«in  the 
integrity  and  efficiency  of  the  trading 

system. 

The  EPA  believes  that  the  protocols  m 
part  75  can  appropriately  be  applied  to 
all  of  the  core  sources  (fossil  fuel-fired 
electric  generating  units  and  industrial 
boilers).  The  issues  associated  with 
monitoring  NOx  mass  emissicMis  from  a 
stack  att^ed  to  a  boiler,  tuibine,  or 
combined  cycle  unit  are  the  same 
regardless  of  whether  that  boiler, 
tuibine.  or  combined  cycle  unit  is 
owned  or  operated  by  a  utility,  byan 
independent  power  producer,  or  oy  a 
manubcturer.  The  EPA  does 
acknowledge  that  there  may  be 
additiovial  issues  associated  with 
monitoiing  NOx  mass  from  units  such 
as  procemheaters  at  cement  kilns. 

Tlie  RECLAIM  program  uses  very 
gimilitr  protocols  to  US  ODOS  in  part  75 
to  quantify  NOx  mass  emissions.  Both 
RECLAIM  and  part  75  require  the  use  of 
NOx  CEMS  and  flow  CEMS  to  quantify 
NC^  mass  emissions  from  luge  sources 
combusting  solid  fiiel.  Both  RECLAIM 
and  part  75  also  ofier  large  oil  and  gas 
units  an  additional  option  for 
monitoring.  This  opticm  involves  the 
use  of  a  fuel  flowmeter  and  fiiel 
sampling  and  analysis.  The  RECLAIM 
program  requires  monitoring  of  source 
categories  that  are  in  theJNOx  Budget 
TVuHing  Program  cote  group,  such  as 
boilers  and  turbines,  but  also  requires 
monitoring  of  source  categories  that  are 
not  in  the  core  group,  sucn  as  process 
heaters  and  cement  kilns. 

RECIAIM  needed  to  establish  a 
standing  working  group  to  resolve 


issues  related  to  monitoring  NOx  mass 
from  such  a  wide  range  of  source 
categories  (See  South  Coast  Air  Qualify 
MaiMgement  District,  RECLAIM 
Program  Three  Year  Audit  and  Progress 
Repcwt.  May  8, 1998).  EPA  does  not 
believe  that  the  problems  that  RECLAIM 
h»»  huH  with  monitoring  are  related  to 
the  protocols  that  program  uses.  Rather, 
EPA  believes  these  problems  are  due  to 
the  limited  experience  that  both  States 
and  sources  have  with  monitoring  sudi 
a  wide  range  of  source  categories. 

The  EPA  believes  that  regardless  of 
vib»t  protocols  are  used,  if  States  <^t  to 
bring  additional  source  categories  into 
the  trading  propam.  issues  related  to 
monitoring  at  specific  source  categories 
will  arise.  These  issues  will  need  to  be 
resolved,  thus  improving  State  and  EPA 
ejqperienoe  with  those  source  categories. 
If  a  State  wants  to  include  additional 
sources  beyond  thoee  included  in  the 
ooie  group,  then  EPA  wrould  resolve 
issues  through  the  initial  certification 
process  far  opt-in  units.  The  □'A  will 
also  provide  additional  guidance  on 
gpedBc  eouroe  categories,  sharing  the 
experiences  gained  with  individual  opt- 
in  units. 

Using  one  basic  set  of  protocols  will 
make  it  easier  for  states,  sources  and 
EPA  to  work  together  wdiile  gaining 
more  experience  with  these  sources  and 
resolving  the  issues  in  a  cooperative  and 
consistent  mannw. 

The  EPA  believes  that  the  most 
yjgnifinant  costs  assooated  with 
uppadii^  from  an  existing  NOx 
emissian  rate  monitoring  system  to  a 
part  75  NOx  mass  monitoring  system  are 
associated  with  the  need  to  monitor 
NOx  mass  wid  would  be  incurred 
regardless  of  the  qwcific  monitoring 
protocol  that  was  required.  Many 
existing  CEM  rules  other  dian  part  75 
require  sources  to  monitor  NOx 
emission  rate  (in  Ibs/miiiBtu)  or  NOx 
concentraticHi  comcted  for  oxygen  (in 
pimi)(e.g.  monitoring  requirements 
undw  Subpart  D.  Da.  Db  of  part  60).  In 
order  to  meet  these  requirements,  a  NOx 
monitoring  system  must  consist  oi» 
NOx  concentration  CEM.  a  diluent  CEM 
and  a  data  acquisitian  and  handling 
system  (DAHS).  The  DAHS  is  the  part 
of  the  system  thai  odlects  raw  monitor 
data,  performs  calculations,  end 
generates  reports. 

Id  ordo-  to  upgrade  an  existing  system 
so  that  it  can  monitor  NOx  mass,  a 
source  must  install  a  flow  CEMS,  if  it 
hums  solid  fiiels.  or  must  install  either 
a  flow  CEMS  or  a  fuel  flow  meter  if  it 
bums  a  homogeneous  oil  or  gas.  In 
addition,  the  source  would  have  to 
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upgrade  its  DAHS  to  reflect  the 
raporting  of  NOx  mass  rather  than  NOx 
einlssion  rate  or  NOx  concentration. 
These  costs  must  be  incurred,  regardless 
of  the  protocol  that  a  source  used  to 
monitor  NOx  mass. 

The  EPA  believes  that  a  single 
monitoring  and  reporting  protocol  for 
the  NOx  Budget  Tradins  Program  will 
keep  the  costs  of  upgramng  systems  to 
a  minimum.  This  is  oecause  equipment 
vendors  will  be  able  to  create 
standardized  systems  that  will  be 
applicable  to  all  sources  in  the  programi 
rather  than  having  to  create  many 
diflerent  State-  and  source-specific 
systems.  A  single  monitoring  and 
repoitinfl  protocol  will  also  help  ensure 
a  level  playing  field  for  all  affected 
sources. 

For  these  reasons,  part  96  requires  all 
large  units  to  monitor  NOx  mass 
emissions  using  CEMS  in  accordance 
with  part  75.  However,  as  explained 
below,  part  75  does  offer  various 
monitoring  options  for  low-emitting  or 
infraquenUy  operated  oil-  and  gas- fired 
units,  in  addition  to  CEMS. 

c.  Comnwnten  Who  Do  Not  Believe 
That  CEMS  Are  Necessary.  Some 
oommentera  expressed  concerns  about 
requiring  CEMS  on  any  unit  that  does 
not  currently  have  a  CEMS  monitoring 
requirement.  Suggested  alternatives 
included  the  use  of  stack  test  data  and 
emission  Cactora.  Some  commentere  also 
suggested  the  testing  and  monitoring 
provisions  of  a  source's  title  V  permit. 

Response:  For  large  sources,  EPA  does 
not  believe  that  stad^  test  data  and 
emission  CKton  provide  the  consistent 
and  accurate  daU  needed  to  tsdlitate  a 
trading  program.  Stack  test  data  provide 
a  one-time  assessment  of  a  source's 
emission  rate.  Emission  factors  at  best 
are  based  on  a  series  of  stack  tests  at 
similar  units.  A  unit's  actual  emission 
rate  may  fluctuate  greatly  over  time  due 
to  fiM:ton  such  as  the  way  the  unit  and/ 
or  its  associated  control  equipment  is 
operated  and  maintained  and  the 
quality  of  fuel  that  the  unit  bums.  An 
emission  factor  or  stack  test  will  often 
not  be  representative  of  that  unit's 
actual  normal  emissions.  Continuous 
mcmitoring  of  actual  emissions  will 
ensura  that  fluctuations  in  emission 
rates  are  accounted  for.  Because  CEMS 
provide  continuous  monitoring,  they 
can  also  indicate  when  emission  control 
equipment  is  malfunctioning,  thus, 
helping  to  ensun  that  the  ownera  of 
units  continue  to  properly  operate  and 
maintain  any  installed  emission  control 


itle  V  permits  incorporate  all  of  the 
monitoring  requirements  to  which  a 
source  is  subject  in  order  to  demonstrate 
compliance  with  its  current  regulatory 


requirements.  In  addition,  where  a 
source  is  not  subject  to  any  other 
monitoring  requirements,  it  sets  forth 
minimum  monitoring  requirements.  In 
many  cases  the  current  regulatory 
requirements  do  not  require  compliance 
with  a  mass  emissions  limitation. 
Therefore,  the  monitoring  requirements 
are  not  designed  to  demcmstrate 
compliance  with  a  mass  emission 
limitation. 

Even  when  a  source  may  have 
monitoring  requirements  designed  to 
demonstrate  compliance  with  a  mass 
emissions  limitation,  the  stringency  of 
these  requirements  often  varies  fnan 
source  to  source  and  from  State  to  State. 
These  variations  in  turn  lead  to 
inconsistencies  in  sources'  accounting 
of  mass  emissions.  This  both  creates  an 
uneven  playing  field  for  sources  and 
undermines  the  integrity  of  the  trading 
program. 

lie  EPA  believes  that  it  is  necessary 
for  all  sources  in  the  trading  program  to 
be  subject  to  accurate  and  consistent 
monitoring  requirements  designed  to 
demonstrate  compliance  with  a  mass 
emission  limitation.  This  will  ensure 
compliance  with  the  requirements  of  the 
SIP  Call  and  will  ensure  the  integrity  of 
the  trading  program. 

The  EPA  does  beKeve  that  it  is 
appropriate  to  provide  lower  coat 
monitoring  options  for  units  with  low 
NOx  mass  emissions.  Part  75  allows 
non-CEMS  alternatives  to  quantify  NOx 
mass  emissions  for  gas  and  oil  fired 
units  that  have  low  NOx  mass  emissions 
and/or  that  operate  infrequently. 

In  contrast,  EPA  does  not  beUeve  that 
the  types  of  protocols  set  forth  in  the 
Compliance  Assurance  Monitoring 
(CAM)  rule,  part  64.  are  q>propriate  for 
a  trading  program  because  they  were  not 
designed  to  quantify  mass  emissions. 
The  preamble  to  the  CAM  rule  further 
elaborates  why  these  protocols  are  not 
appropriate  fair  a  tradLig  program  (62  FR 
54915.  54916.  54922). 

The  EPA  believes  that  the  types  of 
protocols  in  RECLAIM  and  the  Ozone 
Transport  Commissioo's  NOx  Budget 
Trading  Program  ("OTC  Program")  are 
mora  appropriate  for  a  trading  program 
because  they  were  specifically  designed 
to  quantify  NOx  mass  emissions.  The 
EPA  also  believes  that  the  flexible 
monitoring  options  oCbred  by  part  75 
are  consistent  with  the  type  of 
flexibilities  ofEered  in  RECLAIM  and  the 
OTC  Program.  RECLAIM  requires  CEMS 
on  all  imits  that  bum  solid  fitels  and  all 
units  that  emit  mora  than  10  tons  per 
year,  regardless  of  the  type  of  fuel  they 
bum..  The  OTC  Program  requires  CEMS 
on  all  imits  that  bum  solid  niels  and  all 
units  that  do  not  qualify  as  peaking 
imits.  that  are  largisr  than  250  mmBtu/ 


hr  or  that  serve  generatora  greater  than 
25  MW.  Like  RECLAIM  and  the  OTC 
Program,  part  75  reouires  CEMS  on  all 
units  that  bum  solid  fiiel.  Part  75  also 
requires  the  use  of  CEMS  on  oil  and  gas 
fired  units  that  emit  more  than  50  tons 
of  NOx  annually  (or  for  units  that  only 
report  during  the  ozone  seasrai.  25  tons 
of  NOx  during  the  ozone  season),  or  that 
don't  qualify  as  peaking  units.  In  both 
the  ore  Program  and  part  75,  a  peaking 
unit  is  defineid  as  a  unit  that  has  a 
capacity  factor  of  no  more  than  10 
percent  per  year  averaged  over  a  three 
year  period  and  no  more  than  20 
percent  in  any  one  year. 

The  EPA  believes  that  these 
exceptions  in  part  75  provide  cost- 
eCbctive  monitoring  ahnnatives  to 
CEMs  for  small,  low  mass  emitting,  or 
infrequmtly  used  imits,  and  therefore,  it 
is  appropriate  that  part  96  require  all 
units  to  use  part  75. 

d.  Issues  Related  to  Monitoring  and 
Reporting  Needed  to  Support  a  Heat 
Input  Allocation  Methodology.  For 
mooitoiing  and  reporting  NOx  mass 
emissions,  subpart  H  of  part  75  requires 
the  use  a  NOx  concmtration  CEM  and 
a  flow  CEM.  Since  the  methodology 
does  not  require  the  use  of  heat  input. 
EPA  would  not  require  sources  to 
monitor  or  report  heat  input  or  NOx 
emission  rate  for  a  NOx  mass  emission 
reduction  program.  If  a  State  elects  to 
use  a  periodinlly  updating  allocation 
methodology  that  utilizes  heat  input,  it 
may  need  to  require  sources  using  this 
methodology  to  monitor  and  report  heat 
input  also. 

e.  Amendments  to  Part  75  (1)  Summary 
of  Part  75  Rulemaking,  lltle  IV  of  the 
CAA  requires  the  EPA  to  promulgate 
regulations  for  continuous  emissions 
monitoring  (CEM).  On  January  11. 1993, 
final  rules  (40  CFR  part  75)  were 
published  (58  FR  3590).  Technical 
cofiectirais  were  published  on  June  23. 
1993  (58  FR  34126)  and  July  30, 1993 
(58  FR  40746).  A  notice  of  direct  final 
rulemaking  and  a  notice  of  interim  final 
rulemaking  twHng  further  changes  to 
the  regulations  were  published  on  May 
17. 1995  (60  FR  26510  and  60  FR  26560. 
respectively).  Subsequently,  on 
November  20. 1996,  a  final  rule  was 
published  in  response  to  public 
comments  received  on  the  direct  final 
and  interim  rules  (61  FR  59142). 

The  EPA  proposed  further  revisions  to 
part  75  on  May  21, 1998  (63  FR  28032). 
T^ese  revisions  included  a  new  subpart 
H  which  sets  forth  procedures  for 
monitoring  NOx  mass  emissions,  which 
could  be  used  by  sources  to  comply 
with  any  State  or  Federal  program 
requiring  measurement  of  NC^  mass 
emissicms,  including  the  requirements 
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of  the  NOx  Budget  Trading  Rule  (part 
96).  The  May  21 .  1998  proposed 
revisions  also  proposed  to  make  a 
number  of  other  dianges  that  would 
afiiect  units  that  were  using  part  75  to 
comply  either  with  the  requirements  of 
title  IV  or  the  requirements  of  a  NOx 
mass  trading  program  under  title  I  that 
incorporated  or  adopted  the 
requirements  of  part  75.  These  included 
a  number  of  minor  changes  to  simplify 
and  streamline  the  rule  to  make  it  more 
efficient  for  both  affected  facilities  and 
EPA:  a  new  excepted  monitoring 
methodology  that  would  reduce 
mcmitoring  burdens  for  affected  facility 
units  mth  low  mass  emissions:  and  new 
quality  assurance  requirements  to  fill  in 
gaps  identified  by  EPA  during 
evaluation  of  the  initial  implementation 
of  Part  75. 

(2)  Schedule  For  Part  75  Final 
Rulemaking.  The  comment  period  for 
the  proposed  revisions  to  part  75  ended 
on  July  20, 1998.  EPA  anticipates 
completing  mlemaking  on  all  of 
proposed  revisions  to  part  75  by  the  end 
of  the  year.  However,  because  the 
revisions  to  subpart  H  of  part  75  relating 
to  the  monitoring  and  reporting  of  NOx 
mass  emissions  are  inte^al 
requirements  of  the  SIP  Call,  EPA  is 
finAliring  most  of  the  requirements  of 
subpart  H  of  part  75  with  today's  action. 

"Hie  EPA  is  also  finalizing  a  new 
excepted  monitoring  methodology  for 
units  that  combust  natural  gas  and  or 
fuel  oil  with  low  mass  emissions  of  NOx 
and  SO2.  These  provisions  are  being 
finalized  beoause  they  are  one  of  the 
methodologies  that  certain  gas  and  oil 
imits  can  use  to  quantify  NOx  mass 
under  the  new  subpart  H  of  part  75. 

The  EPA  is  not  finalizing  the  rest  of 
the  proposed  revisions  to  Part  75  at  this 
time  because  EPA  is  still  evaluating  the 
comments  received  on  the  proposed 
rulonaking.  Many  of  these  remaining 
provisicms  wiU  be  applicable  to  any  unit 
that  must  use  the  requirements  of  part 
75  in  order  to  meet  the  requirmnents  of 
title  IV  (v  to  meet  the  requirements  of 
a  State  or  Federal  NOx  reduction 
program  that  adopts  the  part  75 
requirements.  For  example,  the 
proposed  revisions  would  allow  a  unit 
with  CEMS  to  be  exempt  bom  the 
requirement  to  perform  a  linearity  test 
in  any  quarter  that  the  combustion  unit 
for  which  the  CEMs  is  installed  operates 
for  less  than  166  hours.  If  EPA 
ultimately  finalizes  this  proposed 
flexibility,  it  will  become  available  both 
to  units  using  part  75  to  comply  with 
title  IV  and  to  units  using  it  to  comply 
with  the  part  96  model  trading  mle.  As 
another  example,  EPA  proposed  quality 
assurance  requirements  for  moisture 
moniton  that  would  be  needed  if 


pollutant  concentration  (NOx,  SO3  or 
OO2)  were  measured  on  a  dry  basis  and 
needed  to  be  converted  to  a  wet  basis  so 
that  mass  emissions  could  be 
determined  using  a  stack  flow  meter.  If 
EPA  ultimately  finalizes  this  proposed 
requirement  it  will  affect  both  units 
using  part  75  to  comply  with  title  IV 
and  units  using  it  to  comply  with  part 
96  (or  a  State  or  Federal  NOx  mass 
reduction  program  that  adopts  part  75). 
The  EPA  is  also  not  yet  finalizing  the 
recordkeeping  and  refiorting 
requirements  associated  with  either  the 
NOx  mass  monitoring  provisions  in 
subpart  H  or  the  low  mass  emitter 
monitoring  methodology  because  EPA 
believes  that  these  reporting 
requirements  should  be  comdinated 
with  any  changes  in  the  reporting 
requirements  that  result  from  the 
finalization  of  the  rest  of  proposed 
revisions  to  part  75. 

Therefore,  EPA  has  closed  the  part  75 
docket  (A-97-35.  with  respect  to  the 
provisions  that  are  being  finalized  in 
today's  rulemaking:  section  75.19.  a  new 
excepted  methodology  for  estimating 
emissions  for  units  with  low  mass 
emissions:  and  subpart  H,  a  new  subpart 
setting  forth  provisions  for  monitoring. 
recOToing  and  reporting  NOx  mass 
emissions,  except  where  EPA  has 
reserved  final  action  on  related  aspects 
of  these  provisions.  EPA  has  not  closed 
the  docket  with  req>ect  to  the  other 
provisions  that  were  the  subject  of 
EPA's.  May  21. 1998  proposal  (63  FR 
28032). 

(3)  Summary  of  Major  Differences 
Between  Proposed  and  Final  Revisions 
to  Part  75.  The  final  rule  contains  two 
main  diffierences  to  the  NOx  mass 
mcmitoring  and  reporting  provisions 
from  what  was  proposed.  The  first  is 
that  a  new  methodolo^  for  calculating 
NOx  mass  emissions  is  included.  This 
methodology  utilizes  a  NOx 
concentration  CEM  and  a  flow  CEM  to 
calculate  NOx  mass  emissions.  The 
second  is  that  sources  that  are  not 
subject  to  title  IV  are  not  required  to 
monitor  and  report  data  outside  of  the 
ozone  season  unless  otherwise  required 
to  do  so  by  the  Administrator  at  the 
permitting  authority  administering  the 
NOx  mass  trading  program. 

li^e  final  mle  also  contains  two  main 
differences  &t>m  the  proposal  with 
regard  to  the  new  excepted  monitoring 
methodology  for  low  mass  emitters.  The 
first  is  that  the  methodology  is 
applicable  to  units  with  calculated  NOx 
mass  emissions  of  up  to  50  tons,  rather 
than  25  tons  as  proposed.  The  second  is 
that  in  lieu  of  using  default  rates  for 
NOx  set  forth  in  the  rule,  the  owner  or 
operator  of  a  unit  using  this 
methodology  may  instead  elect  to 


determine  a  unit  specific  rate  by 
conducting  stack  testing.  All  of  these 
changes  are  discussed  in  greater  detail 
in  Appendix  A  of  this  notice.  At  this 
time  EPA  is  only  addressing  the 
commmits  dealing  with  the  two  main 
issues  for  which  EPA  is  finalizing 
revisions  to  part  75,  the  reporting  of 
NOx  Mass  (subpart  H)  and  a  new 
excepted  monitoring  methodology  for 
low  emitters  (§  75.19).  The  EPA  intends 
to  address  the  rest  of  the  comments  on 
the  part  75  rulemaking  in  a  separate, 
future  rulemaking.  The  discussions  in 
Appoidix  A  also  address  commmits 
received  in  the  SNPR  docket  (A-9&-56) 
that  related  specifically  to  the 
monitoring  requirements  set  forth  in 
put  75. 

E.  Emission  Limitations/Allowance 
Allocations 

Each  State  has  the  ultimate 
responsibility  for  determining  the  size 
of  its  trading  program  budget  and  its 
individual  source  allocations  as  long  as 
the  trading  budget  plus  emissions  from 
all  other  sources  do  not  exceed  the 
State's  SIP  Call  budget.  The  proposed 
mle  published  on  May  11, 1998  set 
timing  requirements  identifying  when 
the  allocations  should  be  completed  by 
each  State  and  submitted  to  EPA  far 
inclusion  in  the  NOx  Allowance 
Traddng  Syston  (NATS)  and  provided 
an  option  specifying  how  a  State  might 
allocate  NC^  allowances  to  the  NOx 
budget  units.  Today's  final  model  rule 
clarifies  the  timing  requirements  for 
sulnnission  of  allowance  allocations  to 
EPA  and  provides  an  optional  allocation 
approach.  Each  State  remains  free  to 
adopt  the  Model  Rule's  allocatian 
approacii  or  adopt  an  allocation  scheme 
of  its  own  provided  it  meets  the 
specified  timing  requirements,  requires 
new  sources  to  hold  allowances,  and 
does  not  allocate  more  allowances  than 
are  available  in  the  SUte  trading  budget. 

1.  Timing  Requirements 

In  the  SNPR.  B>A  set  timing 
requirements  identifying  whoa  a  SUte 
would  finalize  NOx  aUowanoe 
allocatians  (or  each  control  period  in 
the  NOx  Budget  Trading  Program  and 
submit  them  to  EPA  for  inclusion  into 
the  NATS.  In  developing  the  proposal, 
the  Agency  reasoned  that  uniform 
timing  requirements  would  be 
important  to  ensure  that  all  NOx  budget 
units  in  the  trading  program  would  have 
sufficient  time  and  the  same  amount  of 
time  to  plan  for  compliance  for  eadi 
control  period,  and  sufficient  time  and 
the  same  amount  of  time  to  trade  NOx 
allowances.  After  considering  a  range  of 
timing  requirements.  EPA  proposed 
options  that  allocated  NOx  allowances  5 
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to  10  3reara  in  advance  of  the  applicable 
control  period.  The  proposal  attempted 
to  strike  a  balance  between  systems  that 
change  the  allocations  on  an  annual 
basis  and  systems  that  establish  a  single, 
permanent  allocation. 

The  proposed  rule  included  the 
following  timing  requirements  for  the 
allocation  of  NQx  allowances:  by 
September  30.  1999,  each  participating 
State  would  submit  NOx  aJlowanoe 
allocations  to  EPA  for  the  control 
periods  in  the  years  2003.  2004.  2005, 
2006.  and  2007.  After  the  initial 
allocation,  two  timing  requirements 
were  proposed  for  allocations  following 
the  year  2007.  The  option  set  forth  in 
the  proposed  Model  Rule  would  require 
a  State  to  submit  allocations  to  EPA  for 
the  control  period  in  the  year  that  is  5 
years  after  the  applicable  submission 
deadline.  For  example,  by  January  1, 
200 J  each  State  participating  in  the 
trading  program  would  issue  its 
allocations  for  the  control  period  in 
2008.  The  State  would  issue  allocations 
for  the  2009  summer  season  by  January 
1,  2004.  The  second  option,  discussed 
in  the  preamble  of  the  supplemental 
notice,  would  require  the  State  to 
submit  five  years'  worth  of  allowance 
allocations  at  a  time,  every  five  years, 
starting  in  2003.  For  example,  by 
January  1 ,  2003,  each  State 
participating  in  the  trading  program 
would  issue  allocations  for  the  control 
periods  in  the  years  2008  through  2012. 
The  supplemental  notice  solicited 
comment  on  these  timing  options  as 
well  as  the  full  range  of  possible  timing 
requirements  (including  a  single, 
permanent  allocation  system  and  an 
annually  changing  allocation  system). 
The  supplemental  notice  also  soUcited 
comment  on  a  provision  requiring  EPA 
to  allocate  NOx  allowances  to  NOx 
budget  units  if  a  State  were  to  bil  to 
meet  the  timing  requirements. 

Comments:  Although  comments 
covered  the  entire  range  of  possible 
timing  requirements,  conunenters 
generally  supported  striving  for 
administrative  simplicity  and  ensuring 
sufficient  planning  horizons  for  affected 
sources,  while  still  addressing  the  needs 
of  a  changing  marketplace.  Most 
comments  fell  into  one  of  five 
eateries. 

First,  a  few  conunenters  favored  the 
option  set  forth  in  the  proposed  Model 
Rule  that  would  update  the  allocations 
each  year,  five  yean  in  advance  of  the 
applicable  control  period.  Ho%vever. 
most  of  these  conunenters  also 
supported  a  system  which  would 
update  the  allocations  less  than  five 
years  prior  to  the  applicable  control 
period  as  that  woula  allow  more  recent 
data  to  be  used  in  the  allocatioas.  One 


commenter  advocated  allocating  for  the 
previous  season  based  on  current  year 
data  (i.e.,  allocations  would  be  issued  at 
the  end  of  the  season  for  the  preceding 
control  period). 

Approximately  ten  commenters 
favored  the  approach  which  would 
issue  allowances  five  to  ten  years  in 
advance.  This  group  found  that  five  to 
ten  years  of  allocations  satisfies  the 
desire  to  have  a  sufficient  planning 
horizon  while  still  ensuring 
responsiveness  to  changing  market 
conditions.  Utilities  generally  opposed 
allocating  single  year  allowances  as  it 
might  be  disruptive  to  utility  planning. 

liie  third  category  of  commenters 
advocated  longer  term  or  permanent 
allocations.  Most  utility  and  business 
commenters  favored  allocations  that 
were  issued  in  ten  year  blocks  at  a 
minimum  to  provide  sufficient  time  to 
plan  future  activities  and  amortize 
investments.  A  report  submitted  by  a 
State  proposed  that  allocations  extend 
over  the  capital  life  of  equipment, 
which  was  at  least  ten  years. 

A  fourth  set  of  commenters.  which 
included  three  States,  favored  shorter 
term  allocations.  These  States 
commented  that  they  may  want  to  base 
their  allocations  on  more  recent  data 
than  that  proposed  by  the  Model  Rule 
and  suggested  that  three  years  would 
provide  sufficient  planning  time  for 
sources.  One  State  suggested  tying 
allocations  to  the  submission  of 
triennial  inventories. 

A  final  group  of  commenters 
suggested  that  no  timing  requirement 
was  necessary.  They  suggested  that  Just 
as  sources  may  participate  in  an 
interstate  trading  program  with 
allocations  based  upon  different 
methodologies,  those  same  sources  may 
participate  in  such  a  program  evra  if 
they  receive  their  allowances  at 
different  times  or  for  different  periods. 

Several  State  commenters  asserted 
that  September  1909  was  too  early  to 
have  allocations  set.  These  States 
suggested  that  the  allocation  process  is 
difficult  and  takes  longer  than  one  year. 
One  State  suggested  tl^t  the  early 
allocation  deadline  would  effectively 
prevent  States  fnm  issuing  allowances 
based  upon  output  for  the  first  period 
because  an  output  approach  could  not 
be  developed  in  time. 

Response:  Most  commenters 
supported  issuing  allowances  at  least  a 
couple  of  years  prior  to  the  season  in 
which  they  would  be  used.  The 
commenters  generally  dted  the  goal  of 
balancing  changing  market  conditions 
with  providing  sufficient  planning 
horizons,  as  had  the  Agency  in  the  - 
proposal.  The  EPA  agrees  that  the 
certainty  in  having  allowances  at  least  a 


couple  of  years  into  the  future  would 
provide  some  predictability  for  sources 
in  their  control  planning  and  build 
confidence  in  the  maricet.  Most  of  the 
State  commenters  suggested  three  years 
prior  to  the  control  season  as  an 
adequate  length  of  time  for  sources  to 
know  their  allocations.  The  Agency 
agrees  that  a  trading  system  could  work 
with  sources  knowing  their  allocations 
three  years  prior  to  the  control  season. 
Therefore.  EPA  has  modified  its  original 
proposal  to  ensure  that  sources  would 
always  have  allowances  at  least  three 
years  in  advance  of  the  use  date. 

In  addition  to  addressing  how  many 
years  in  advance  the  allocations  are 
determined,  the  Agency  has  also 
considered  whether  allocations  should 
be  issued  one  control  period  at  a  time 
or  for  multiple  control  periods  at  a  time 
(e.g..  five  to  ten  control  periods).  In 
response  to  the  comments  received,  the 
Agency  has  determined  that  it  would  be 
appropriate  to  set  minimum  timing 
requirements  rather  than  prescribing  a 
set  length  of  time  for  all  States. 
Therefore,  the  Agency  is  now  requiring 
States  choosing  to  participate  in  the 
NOx  Budget  Trading  Pro-am  to  allocate 
a  minimum  of  one  summer  season  of 
allowances  at  a  time  (at  least  three  years 
in  advance  of  the  applicable  control 
period). 

Moving  from  requiring  five  summer 
seasons  of  allocations  (three  years  in 
advance  of  the  first  season)  to  one 
summer  season  of  allocations  (three 
years  in  advance)  has  the  advantage  of 
allowing  the  allocation  system  tone 

rted  sooner  with  more  recent  data, 
would  provide  those  States  that 
want  to  use  updating  systems  to  more 
fully  avail  themselves  of  an  updating 
system.  The  system  could  also 
incorporate  new  sources  more  quickly, 
thus  reducing  the  need  for  larger  new 
source  set-asides. 

However,  the  Agency  has  determined 
that  a  State  may  decide  to  issue 
allowances  further  into  the  future  than 
the  one-season  miniTmim  period 
required  by  this  final  hile  and  still 
receive  streamlined  EPA  review  of  its 
trading  program.  The  NOx  Allowance 
Tracking  Syston  will  be  able  to  handle 
allocations  for  longer  periods. 
Therefore,  this  Fbul  Rufe  sets  out 
minimum  timing  raquirements  of  one 
season  (three  years  in  advance),  but 
States  may  issiie  allocations  in  larger 
blocks  for  as  manv  as  30  seasons  into 
the  future  and  still  receive  streamlined 
EPA  review.  However,  in  determining 
the  length  of  time  far  which  a  State 
issues  allocations,  a  State  should 
consider  any  potential  adjustments  that 
may  occur  to  its  fiituie  State  budgets. 
For  example,  as  stated  in  Section  ULB.S. 
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of  this  preamble,  the  Agency  may 
establi^  new  budget  levels  for  the  post- 
2007  timefreme.  States  issuing  long- 
term  allocations  should  addr^  how  the 
allocations  would  ^  adjusted  if  new 
budget  levels  are  establiished  in  the 
future.  The  Agency  does  believe  that 
having  allocations  three  years  prior  to 
the  relevant  control  period  would  be  the 
minimum  needed  to  support  an  active 
multi-state  trading  market  intended  to 
reduce  compliance  costs  for  all  States 

involved. 

The  three-year  minimimi  timing 
requirement  also  is  compatible  with 
beginning  the  program  in  2003,  with  at 
least  the  first  year's  allocations 
submitted  to  EPA  by  September  30, 
1999.  Sources  will  know  their  first 
year's  allocations  three  years  prior  to  the 
start  of  the  program,  and  by  April  1. 
2003.  all  sources  will  have  allocations 
for  at  least  four  seasons— 2003,  2004. 
2005  and  2006.  The  Agency  maintains 
that  the  first  year's  allowances  should 
be  issued  by  September  30. 1999  to 
provide  some  predictability  for  sources 
in  their  control  planning  and  bmld 
confidence  in  the  market.  It  also  ties  in 
with  the  State's  SIP  submittal  deadlines. 
For  States  participating  in  the  trading 
program,  the  allowances  are  an  integral 
part  of  the  State's  plan  to  satisfy  the 
requirements  of  this  SIP  call.  For 
sources  in  the  Trading  Program,  the 
allowances  are  the  mechanism  by  which 
State  budget  requirements  are  translated 
into  source-specific  limitations,  and 
therefore  the  allocations  should  be 
submitted  with  the  SIP  submittals.  In 
response  to  States  who  are  worried 
about  completing  allocations  in  this 
time  frame.  EPA  notes  that  one  State  in 
the  OTC  resolved  its  allocations  in  six 
weeks,  demonstrating  that  it  is  possible 
to  establish  allocations  in  less  than  one 

year. 

Requiring  only  one  year's  worth  of 
allowances  at  a  time  has  the  added 
bmefit  of  being  able  to  more  quickly 
accommodate  States  that  want  to  switch 
allocation  methodologies  after  the  start 
of  the  program.  For  example,  a  State 
may  decide  to  issue  its  initial 
allocations  based  on  heat  input  data 
because  it  has  not  yet  finalized  an 
approach  to  issuing  output-based 
allocations.  The  State  coidd  take  a  few 
additional  years  to  refine  the  alternative 
approach  to  issuing  allowances.  When 
the  State  is  ready  to  adopt  the  output 
approach,  the  State  would  be  able  to 
start  using  the  new  approach  much 
sooner  than  it  wo\ild  be  able  to  under 
a  system  that  issued  allocations  in  larger 
blocks. 

Therefore,  this  preamble  sets  the 
following  timing  requirements  for  the 
allocation  of  NOx  allowances  which 


will  be  able  to  accommodate  States  that 
want  to  issue  allocations  one  year  at  a 
time  as  well  as  States  that  would  like  to 
issue  allocations  in  larger  blocks:  by 
September  30, 1999.  the  State  would 
submit  NOx  allowance  allocations  to 
EPA  for  at  least  the  control  period  of 
2003.  After  this  initial  allocation,  by 
April  1  of  every  year  starting  in  2001, 
the  State  must,  at  a  minimum,  submit 
allowance  allocations  to  EPA  for  the 
control  period  in  the  year  that  is  three 
years  after  the  applicable  submission 
deadline.  For  example,  by  April  1, 2001. 
a  State  would  submit  allocations  for  the 
contirol  period  in  2004.  By  April  1,  2002, 
a  State  would  submit  allocations  for  the 
control  period  in  2005.  This  minimum 
requirement  would  allow  a  State  to 
submit  blocks  of  allowances  that 
represent  any  number  of  years  should 
the  State  prefer  to  do  so.  For  example, 
by  the  September  30, 1999  deadline,  a 
State  could  submit  allocations  for  only 
the  2003  control  period  or  for  multiple 
control  periods  (e.g..  the  five  control 
periods  of  2003-2007).  The  SIP  would 
provide  that  if  the  State  fails  to  submit 
allocations  by  the  required  date,  EPA 
would  allocate  allowances  based  on  the 
previous  year's  allocation  within  60 
days  of  the  applicable  deadline.  This 
approach  would  ensure  that  starting  in 
2003.  all  sources  would  always  have  at 
least  three  years  of  allowances  in  their 
accounts. 

Today's  Model  Rule  presents  an 
allocation  approach  that  satisfies  the 
minimum  timing  requirements. 
However,  the  initial  allocation  is  for 
three  control  periods  (2003-2005) 
because  this  would  avoid  updating 
allocations  on  an  input  basis.  Any 
variation  on  the  following  approach 
would  be  acceptable  providing  it 
satisfies  the  minimum  requirements 
specified  in  the  previous  paragraph. 
After  this  initial  allocation,  the  model 
rule  would  have  the  State  submit 
allowance  aUocations  to  EPA  for  the 
control  period  in  the  year  that  is  three 
years  after  the  applicable  submission 
deadline.  By  April  1.  2003,  a  State 
would  submit  allocations  for  the  control 
period  in  2006.  By  April  1. 2004.  a  State 
would  submit  allocations  for  the  control 
period  in  2007,  and  so  forth. 

2.  Options  fin'  NOx  Allowance 
Allocation  Methodology 

The  Agency  proposed  that  the  NOx 
Budget  Trading  Rule  include  a 
recommended  NOx  allowance 
allocation  methodology.  The  proposed 
Model  Rule  laid  out  an  example  of  an 
allocation  methodology  unng  heat  input 
data  for  source  allocations.  The 
preamble  to  the  proposed  Model  Rule 
solicited  comment  on  this  methodology 


as  well  as  two  additional  options  using 
either  input  or  output  data  for 
determining  allocations.  The  first 
alternative  to  using  heat  input  would 
base  the  allocation  reconunendation  on 
heat  input  data  for  the  first  five  control 
periods  of  the  trading  program  and  then 
convert  the  allocations  to  an  output 
basis  for  the  control  periods  after  2007. 
The  final  option  would  base  the 
allocation  recommendation  on  output 
data  for  all  NOx  Budget  unite  frxHn  the 
start  of  the  trading  program.  The  Agency 
also  solicited  comment  on  a  suggested 
schedule  fw  establishing  a  method  for 
output-based  allocations,  and  on  any 
technical  or  data  issues  relevant  to 
output-based  allocations,  as  well  as  on 
the  use  of  a  fuel-neutral  or  output- 
neutral  calculation  to  determine 
allocations  for  NOx  Budget  units. 

Comments:  The  Agency  received 
numerous  commente  on  the  issue  of 
whethra-  to  suggest  an  allocation 
recommendation  to  States. 
Approximately  25  commmters 
suggested  that  no  recommendation  is 
necessary.  Many  of  these  commenters 
emphasized  that  EPA  had  no  authority 
to  prescribe  an  allowance  allocation 
methodology  and  a  recommendation 
could  be  misinterpreted  as  a 
requirement  for  SIP  approval.  Several 
commenters  requested  that  EPA  clarify 
that  the  SIP  approval  process  «vill  be 
consistentiy  applied  to  all  States 
regardless  of  the  allocation  method 
chosen  by  a  State,  as  long  as  the  total 
allocaticm  does  not  exceed  a  State's 
trading  budget  Approximately  half  of 
the  commenters  who  stated  that  no 
recommendation  was  necessary 
siiggested  that  if  EPA  were  going  to 
make  a  recommendation,  the 
recommendation  should  be  a  beet  input 
approach. 

Close  to  fifty  commenters  suggested 
that  an  Agency  reconunendation  was  a 
good  idee,  but  they  were  divided  on  the 
appropriate  methodology.  This  group 
included  all  the  State  commenters  who 
suggested  that  a  reoHnmended  approach 
was  appropriate  fcH-  use  as  a  default 
allocation  mechanism  by  States  that  did 
not  determine  their  own  allocations. 

Many  commenters  supported  the  beet 
input  approach  used  in  the  example  in 
the  supplemental  notice.  Two  State 
conunenters  said  that  the  proposed 
example  approedi  was  a  usefol  default 
for  States  that  did  not  come  up  with 
their  own  allocations.  Other 
commenters  suggested  that  beet  input  is 
an  easily  understood  metric  for  all 
sources  and  the  data  is  readily  available. 

Ho%rava',  many  suggested  that  EPA 
shoidd  recommend  an  output  method 
because  they  believe  output-based 
flllocytinns  tend  to  reward  more  efficient 
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fiiels  over  fuels  that  require  a  higher 
heat  input  to  generate  the  same  amount 
of  electricity.  Other  reasons  cited  for 
output-based  allocations  include  the 
incentive  that  updating  output 
allocations  provides  for  reducing 
emissions  of  pollutants  such  as  CO2  and 
mercury.  Several  commenters  suggested 
that  output-based  allocations  would 
allow  the  environmental  goals  of  the 
program  to  be  achieved  more  cost- 
efliectively;  their  arguments  rested  upon 
assertions  that  issuing  allowances  to 
non-NOx  emitting  units  in  an  output- 
based  system  would  reduce  the  need  for 
NOx  controls  over  time.  One  State 
commenter  said  that  an  output  approach 
was  the  consensus  of  participants  at 
EPA  Workshops  held  prior  to  drafting  of 
the  Supplemental  Notice  and  therefore 
should  be  the  recommended  approach 
suggested  by  EPA. 

One  commenter  had  a  specific 
recommendation  for  an  updating 
output-based  allocation  system  which 
would  issue  allowances  each  year  for 
the  current  control  period. 
Administrative  simplicity,  economic 
efficiency,  incentives  for  innovation, 
and  lower  consumer  impact  were  cited 
as  reasons  supporting  that  position. 

Additional  commenters  ravored  the 
output-based  approach  but  only  for 
fossil-fuel  firecl  sources  and  renewables. 
Several  commenters  submitted  letters 
opposing  a  "fuel-neutral"  policy  and 
objected  to  including  nuclear  sources  in 
an  output  allocation  to  sources.  They 
stated  that  a  fuel  neutral  policy  would 
provide  incentives  for  nuclear 
generation  which  has  the  potential  to 
release  small  amounts  of  radiation  to  the 
environment  as  well  as  the  potential  for 
generation  of  high-and  low-level 
radioactive  waste. 

Response:  As  was  stated  in  the  SNPR, 
EPA  believes  that  it  is  important  for  as 
many  States  as  possible  to  participate  in 
the  NOx  Budget  Trading  Program.  The 
Agency  recognizes  that  States  have 
unanimously  favored  flexibility  in 
developing  their  own  allocation 
methodologies.  Further,  the  comments 
that  EPA  received  in  response  to  the 
SNPR  (as  well  as  in  response  to  the 
workshops  held  prior  to  publication  of 
the  SNPR)  provided  no  clear  consensus 
for  one  meUiodology  over  another. 

However,  the  Agency  believes  it  is 
important  to  provide  a  model  allocation 
methodology  that  States  may  choose  to 
use  as  a  guide  for  their  own  allocation 
process.  Several  States  have  commented 
that  including  an  example  method  in 
the  Model  Rule  would  be  useful  as  a 
backup  for  States  who  do  not  come  up 
with  an  alternative  method  of 
allocation.  An  outlined  approach  in  the 
Model  Rule  may  also  facilitate  the 


regulatory  process  within  a  State  that 
wants  to  quickly  adopt  the  Model  Rule. 

Therefore,  today's  Model  Rule 
includes  an  optional  allocation 
methodology.  The  Agency  has  carefully 
considered  arguments  for  alternative 
allocation  methods.  The  EPA  would 
support  a  decision  by  a  State  to  use 
either  heat  input  or  output  data  as  a 
basis  for  source  allocations  or  for  the 
State  to  auction  some  or  all  of  its 
allocation.  In  determining  the  basis  for 
the  methodology  presented  in  today's 
Model  Rule,  EPA  has  decided  to  use  the 
heat  input  approach  because  it  is 
concerned  that  an  output-based 
approach  has  not  been  fully  developed 
or  made  available  for  public  comment. 
Further,  before  issuing  a  model  output- 
based  allocation  approach,  the  Agency 
would  need  to  make  several  revisions  to 
current  reporting  and  monitoring 
provisions.  EPA  would  have  to  revise 
part  75  to  monitor  and  report 
temperature,  pressure,  and  steam  heat 
output  (mmBtu)  for  imits  with  some  or 
all  of  their  output  as  heated  steam.  EPA 
would  also  need  to  put  in  place 
procedures  which  take  advantage  of  the 
most  accurate  data  possible.  For 
example,  the  Energy  Information 
Administration  (EIA)  solicited  comment 
in  a  July  17, 1998  Federal  Register 
Notice  on  a  proposal  to  make  electricity 
generating  data  non-confidential  and 
publicly  available  from  non-utility 
electricity  generators  (63  FR  38620). 
EPA  will  not  know  if  this  information 
is  available  to  the  Agency  or  to  States 
through  EIA  for  some  time.  If  EIA  were 
to  decide  that  this  information  should 
remain  confidential  in  the  hiture,  then 
EPA  and  States  would  need  to  collect 
their  own  data  bom  sources. 
Additionally,  the  Agency  is  ciurently 
unaware  of  any  public  databases  of 
output  information  besides  those  for 
electrical  generation  output  for  certain 
electrical  generating  units.  Output 
information  would  only  become 
available  if  sources  report  it  directly  to 
the  Agency  or  to  States. 

While  today's  final  Model  Rule 
includes  a  heat  input  approach,  the 
Agency  is  continuing  to  work  on 
developing  an  updating  output 
approach  to  source  allocations.  For 
States  that  wish  to  use  output  in 
developing  their  source  allocations  and 
are  willing  to  wait  for  EPA  to  finalize 
such  an  approach.  EPA  plans  to  issue  a 
proposed  system  for  output-based 
allocations  in  1999  and  finalize  an 
output-based  option  in  2000.  However, 
the  Agency's  ability  to  issue  an  output- 
based  approach  on  this  schedule  is 
contingent  upon  resolving  the  issues 
and  promulgating  the  necessary  rule 


changes  mentioned  in  the  previous 
paragraph. 

Assuming  EPA  finalizes  an  output- 
based  option  in  early  2000,  States 
wishing  to  use  this  output-baseid  system 
could  adopt  the  necessary  rules,  and 
output  data  could  be  measured  and 
collected  at  NOx  budget  units  during 
the  control  periods  in  the  yeare  2001 
and  2002.  Output  data  could  then  be 
available  for  States  to  calculate 
allocations  for  the  control  periods 
starting  in  2006.  Heat-input-based 
allocations  could  be  used  for  the  2003 
through  2005  cqntrol  seasons. 

However,  this  does  not  prohibit  a 
State  fit>m  developing  its  own  output- 
based  system  on  a  faster  timeline.  For 
example,  if  a  State  has  developed  an 
output-based  approach  for  use  in  its 
initial  allocations,  it  may  use  that 
approach.  Or,  the  State  may  issue  its 
initial  allocation  for  2003  using  heat 
input  data  and  then  by  April  1,  2001 
issue  output  allocations  for  the  control 
periods  starting  in  2004. 

The  Agency  recognizes  that  a  State's 
choice  of  when  and  for  what  blocks  of 
time  it  issues  allocations  is  intertvtdned 
with  the  choice  of  allocation 
methodology.  Several  commenters 
suggested  that  more  incentives  for 
generation  efficiency  and  therefore 
ancillary  environmental  benefits  (CXh' 
and  mercury  reductions)  are  provided  in 
an  output  system  writh  periomc  updates, 
and  those  incentives  are  lost  in  an  heat 
input  system  that  is  periodically 
updated.  These  commenters  suggested 
that  with  a  heat-input-based  system. 
States  should  issue  permanent 
allocations  rather  than  updating  the 
allocations.  An  allocation  system  that 
issues  permanent  streams  of  allowances 
(using  either  a  heat  input  or  an  output 
methodology)  would  still  provide  an 
incentive  for  generation  efficiency 
although  perhaps  not  to  the  extent  that 
an  updating  output  system  might. 
However,  if  a  State  issues  a  permanent 
stream  of  allowances  to  existing  sources, 
that  State  would  have  to  decide  how  to 
address  new  sources  (options  include 
establishing  an  allocation  set  aside  or  an 
auction,  or  requiring  new  sources  to 
obtain  allowances  from  existing 
sources). 

3.  New  Source  Set- Aside 

The  Agency  proposed  an  allocation 
set-aside  accoimt  equaling  2  percent  of 
the  State  trading  program  budget  for 
each  control  period  for  new  NO.  Budget 
units  as  part  of  its  recommended 
allocation  approach.  The  concept  and 
size  of  the  set-aside  is  included  only  as 
an  optional  feature  of  the  Model  Rule; 
however,  the  Model  Rule  requires  new 
sources  to  hold  allowances  to  cover 
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their  emissions.  The  supplemental 
notice  proposed  that  allowances  from 
the  set-aside  be  given  out  on  a  first- 
come,  first-served  basis  at  an  emission 
rate  of  0.15  Ib/mmBtu  multiplied  by  a 
budget  unit's  maximum  design  heat 
input.  The  source  would  then  be  subject 
to  a  reduced  utilization  calculation  so 
that  a  reduction  in  the  emission  rate 
below  0.15  Ib/mmBtu  would  be 
rewarded,  but  a  reduction  in  utilization 
would  not.  In  other  words,  EPA  would 
deduct  NO,  allowances  following  each 
control  period  based  on  the  unit's  actual 
utilization  for  the  control  period.  After 
the  deduction,  the  allocation  that  had 
been  granted  to  the  new  unit  fix>m  the 
set-aside  would  equal  the  product  of 
0.15  Ib/mmBtu  and  the  budget  unit's 
actual  heat  input  for  the  season.  EPA 
solicited  comments  on  the  tise  of  a  set- 
aside  as  pari  of  the  recommended 
allocation  methodology  as  well  as  the 
proposed  size  and  operation  of  the  set- 
aside. 

Comments:  The  Agency  received 
many  comments  regarding  the  proposal 
for  a  new  source  set-aside.  While  several 
commenters  were  opposed  to  a  new 
source  set-aside  because  it  might  bias 
control  decisions  in  favor  of  adding  new 
sources  relative  to  controlling  existing 
sources,  numerous  other  commentere 
expressed  general  support  for 
accommodating  new  sources  with 
allowances. 

Several  of  these  commenters  offered 
suggestions  for  how  the  set-aside  should 
bedesigned.  A  few  commenters  stated 
that  the  size  of  the  set-aside  should  be 
related  to  the  timing  requirements  and 
noted  that  shorter  timing  requirements 
make  it  easier  to  accommodate  new 
growth.  One  commenter  who  advocated 
annually  updating  the  allocation  system 
noted  that  its  proposal  would  eliminate 
tile  need  for  a  ngy  source  set-aside. 
~-"Soi6e  conuQnttBisJSupported  the  set- 
-aside  cement  bu^asserted  that  States 
should  be  able  to  decide  the  coirect  size. 
Other  commenters  agreed  with  the  set- 
aside  concept  in  theory  but  did  not 
think  the  allowances  should  come  from 
existing  sources. 

Additional  commenters  had  specific 
proposals  for  the  size  of  the  set-aside. 
One  commenter  suggested  that  the  size 
of  the  set-asi(te  should  reflect  the  actual . 
growth  projected  in  budget  calculations 
and  that  the  imused  portion  of  the  set- 
aside  should  be  retired.  A  few 
commenters  agreed  with  the  proposed  2 
percent  size. 

Several  commenters  offered 
suggestions  on  how  to  issue  the  set- 
asiSe  allowances  to  new  sources.  One 
conunentw  suggested  that  the 
allowances  should  be  given  to  new 
souroes  at  the  actual  emission  rate  if  it 


was  below  the  proposed  0.15  Ib/mmBtu 
level. 

Finally,  several  commenters  suggested 
that  the  concept  of  a  set-aside  was  an 
issue  that  should  be  left  completely  up 
to  the  States. 

Response:  The  Agency  believes  that  a 
new  soiuce  set-aside  should  be  large 
enough  to  provide  all  new  units 
entering  the  trading  program  with 
allocations.  The  Agency  maintains  that 
as  much  as  possible  within  the  context 
of  the  overall  trading  budget,  allocations 
should  be  provided  to  new  sources  on 
the  same  basis  as  that  used  for  existing 
units  until  the  time  when  the  new 
sources  receive  an  allocation  as  part  of 
an  updating  allocation  system. 
Therefore,  tiie  Agency  continues  to 
include  a  new  source  set-aside  as  part 
of  its  optional  allocation  methodology 
described  in  the  Model  Rule.  The  EPA 
proposed  the  2  percent  set-aside  in  the 
SNPR  after  looldng  at  the  amount  of 
gro%vth  &x>m  new  sources  projected  by 
the  Integrated  Planning  Model  (and 
used  in  the  budget  determinations)  and 
estimating  how  much  growth  could  be 
expected  over  the  five  year  period  that 
new  sources  might  have  to  wait  before 
receiving  an  aUocation.  In  light  of  the 
allocation  methodology  and  timing 
specified  in  today's  Model  Rule  as  well 
as  revisions  made  to  the  growth  {actors 
used  in  State  budget  determinations 
since  the  SNPR.  the  Agency  has  re- 
evaluated the  size  of  the  new  source  set- 
aside  proposal.  The  revised  Integrated 
Planning  Model  projects  approximately 
Vt  percmt  annual  growth  in  capacity 
utiUzatiCHi  for  new  sources.  Crfven  the 
timing  and  optional  allocation 
methcklology  specified  in  today's  Model 
Rule,  the  2003.  2004.  and  2005  set-aside 
would  need  to  accommodate  any  source 
that  started  operating  after  May  1. 1995. 
Assiuning  the  Vt  percent  growth  rate 
projected  by  IPM.  the  Agency  finds  that 
a  5  percent  set-aside  should  be  large 
enougb  to  accommodate  all  new  sources 
for  the  2003,  2004.  and  2005  control 
seasons. 

After  2005,  the  new  source  set-aside 
would  need  to  accommodate  any  source 
that  commenced  operation  after  May  1 
of  the  control  period  three  years  prior  to 
the  control  period  in  which  the  set-aside 
would  be  available.  For  example,  in 
2006.  the  set-aside  should  be  large 
enough  to  accommodate  any  source  that 
commenced  operation  after  May  1. 
2003.  Assuming  the  growth  rates 
predicted  by  the  IPM.  the  Agency  finds 
that  a  2  percent  set-aside  should  be  large 
ffliough  to  accommodate  new  source 
growth  after  May  1 ,  2003. 

A  5  perorat  set-aside  provision  for  the 
first  three  control  seasons  and  2  percent 
for  the  control  periods  starting  in  2006 


is  incorporated  into  today's  Model  Rule 
as  an  option  States  may  adopt  However, 
States  may  choose  to  handle  new 
sources  in  any  way  as  long  as  the 
emissions  from  new  sources  are  subject 
to  the  overall  State  budget.  For  example, 
some  States  may  choose  to  issue 
allowances  for  longer  periods  of  time 
than  that  outlined  as  the  minimum 
requirement  in  today's  Model  Rule. 
These  States  may  find  that  a  5  percent 
set-aside  is  not  sufficient  to 
accommodate  all  their  new  source 
growth,  and  may  want  to  consider  a 
urger  set-aside  or  alternative  means  to 
accommodate  new  sources.  Or.  States 
may  decide  to  allocate  allowances  based 
on  a  new  source's  permitted  or  actual 

emissions,  which  may  be  lower  than    

0.15  Ib/mmBtu.  This  would  require  a 
smaller  set-aside. 

In  the  model  rule  set-aside  provision, 
allowances  will  be  issued  to  new 
sources  on  a  first-come,  first-served 
basis.  Allowances  that  are  not  issued  to 
new  sources  in  the  appUcable  control 
period  vtiU  be  returned  to  the  existing 
sources  in  the  State  on  a  pro-rata  basis 
to  guard  against  the  possibility  of  a 
disproportionately  lai^  set-aside. 

Ilie  EPA  maintains  its  {xjsition  that 
new  sources  should  receive  allowances 
at  the  same  rate  as  that  applied  to 
existing  soiuces  (i.e.,  large  electric 
generating  units  would  receive 
allowances  at  a  0.15  Ib/mmBtu  rate, 
large  non-electric  generating  units 
would  receive  allowances  at  the  average 
emission  rate  for  existing  large  non- 
electric generating  units  after  controls 
are  in  place,  as  explained  in  section  4 
below).  However,  to  reinforce  the 
flexibility  available  on  these  issues,  as 
long  as  a  State  requires  new  sources  to 
hold  allowances,  the  Agency  reiterates 
that  States  may  have  any  size  set-aside 
(including  zero),  may  allocate  the  set- 
aside  in  whatevo'  manner  they  dioose, 
and  may  cany  over  from  one  year  to  the 
next  any  amount  of  allowances  (subject 
to  the  banking  provisions  <m  this  SIP 
call).  If  a  State  decides  to  return  unused  * 
allowances  from  a  new  source  set-aside 
to  existing  sources,  the  State  would 
indicate  to  EPA  (as  the  administrator  of 
the  allowance  tracking  system)  what 
number  of  allowances  should  be 
returned  to  which  existing  units. 

4.  Optional  NOx  Allocation 
Methodology  in  Model  Rule 

While  specific  source  allocations  are 
required  for  States  participating  in  the 
NOx  Budget  Trading  Program,  the 
allocation  methodology  presented  here 
is  an  optional  approach  that  may  be 
adopted  by  States.  As  long  as  a  Sute  (1) 
does  not  allocate  more  allowrances  than 
are  available  in  the  State  NOx  trading 
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budget,  (2)  requires  new  sources  to  hold 
allowances,  and  (3)  issues  allocations  on 
a  schedule  that  meets  the  minimum 
timing  requirements,  the  State  may 
adopt  whatever  methodology  it  finds  the 
most  appropriate  and  still  qualify  for 
inclusion  in  the  NOx  Budget  Trading 
Program. 

The  Model  Rule  contains  the 
following  optional  allocation 
methodology.  It  differs  firom  the 
approach  presented  in  the  proposed  rule 
on  the  timing  provisions,  the  allocation 
methodology  for  non-electric  generating 
units,  and  the  size  of  the  optional  new 
source  set-aside.  As  proposed  in  the 
SNPR,  initial  unadjusted  allocations  to 
existing  NOx  Budget  units  serving 
electric  generators  would  be  based  on 
actual  heat  input  data  (in  mmBtu)  for 
the  units  multiplied  by  an  emission  rate 
of  0.15  Ib/mmBtu.  For  the  control 
periods  in  2003,  2004,  and  2005,  the 
heat  input  used  in  the  allocation 
calculation  for  large  electric  generating 
units  equals  the  average  of  the  heat 
input  for  the  two  highest  control  periods 
for  the  years  1995.  1996,  and  1997.  Once 
the  State  completes  the  initial  allocation 
calculation  for  all  the  existing  NOx 
budget  units  serving  electric  generators 
for  2003,  2004,  and  2005,  the  State 
would  adjust  the  allocation  for  each  unit 
upward  or  downward  so  that  the  total 
allocations  match  the  aggregate 
emission  levels  apportioned  by  an 
approved  SIP  to  the  State's  NOx  Budget 
units  serving  electric  generators.  Then, 
the  State  would  adjust  the  allocation  for 
each  unit  proportionately  so  that  the 
total  allocation  equals  95  percent  of  the 
aggregate  emission  levels  apportioned  to 
the  State's  NOx  Budget  units  serving 
electric  generators  (to  provide  for  the  5 
percent  new  source  set-aside).  A  State 
would  submit  the  2003,  2004,  and  2005 
allocations  to  EPA  by  September  30, 
1999. 

For  the  control  periods  starting  in 
2006,  the  heat  input  used  in  the 
allocation  calculation  for  large  electric 
generating  units  equals  the  heat  input 
measured  during  the  control  period  of 
the  year  that  is  four  years  before  the  year 
for  which  the  allocations  are  being 
calculated.  Once  the  State  completes  the 
initial  allocation  calculation  for  all 
existing  budget  units,  and  the  State 
adjusts  the  allocations  to  match  the 
aggregate  emission  levels  apportioned  to 
NOx  Budget  units  serving  electric 
generators,  the  State  would  adjust  the 
allocation  for  each  unit  proportionately 
so  that  the  total  allocation  equals  98 
percent  of  the  aggregate  emission  levels 
apportioned  to  NOx  Budget  units 
serving  electric  generators  (to  provide 
for  the  2  percent  new  source  set-aside). 


For  reasons  explained  elsewhere  in 
today's  rulemaking,  EPA  determined  the 
aggregate  emission  levels  for  large  non- 
electric generating  units  in  each  State 
budget  based  upon  a  60  percent 
reduction  rather  than  the  70  percent 
proposed  in  the  SNPR.  The  60  percent 
reduction  results  in  an  average  emission 
rate  across  the  region  of  0.17  Ibs/nunBtu 
for  large  non-electric  generating  imits. 
Therefore,  initial  unadjusted  allocations 
to  existing  large  non-electric  generating 
units  would  be  based  on  actual  heat 
input  data  (in  mmBtu)  for  the  luuts 
multiplied  by  an  emission  rate  of  0.17 
Ib/mmBtu.  For  non-electric  generating 
units  subject  to  the  trading  program, 
1995  heat  input  data  is  used  in  the 
allocation  calculation  for  the  control 
periods  2003,  2004,  and  2005  (1995  is 
the  most  recent  data  the  Agency  knows 
is  currently  available  for  non-electric 
generating  units).  Once  the  State 
completes  the  initial  allocation 
calculation  for  all  the  existing  large  non- 
electric generating  units  for  2003,  2004, 
and  2005,  the  State  would  adjust  the 
allocation  for  each  unit  upward  or 
downward  so  that  the  total  allocations 
match  the  aggregate  emission  levels 
apportionedby  an  approved  SIP  to  the 
State's  large  non-electric  generating 
units.  Then,  the  State  would  adjust  the 
allocation  for  each  unit  proportionately 
so  that  the  total  allocation  equals  95 
percent  of  the  aggregate  emission  levels 
apportioned  to  the  State's  large  non- 
electric generating  units  (to  provide  for 
the  5%  new  source  set-aside).  A  State 
would  submit  the  2003,  2004,  and  2005 
allocations  to  EPA  by  September  30, 
1999. 

For  the  control  periods  starting  in 
2006,  the  heat  input  used  in  the 
allo€:ation  calculation  equals  the  heat 
input  measured  during  the  control 
period  of  the  year  that  is  four  years 
before  the  year  for  which  the  allocations 
are  being  calculated.  Once  the  State 
completes  the  initial  allocation 
calculation  for  all  existing  budget  imits, 
and  the  State  adjusts  the  allocations  to 
match  the  aggregate  emission  levels 
apportioned  to  large  non-electric 
generating  units,  the  State  would  adjust 
the  allocation  for  each  unit 
proportionately  so  that  the  total 
allocation  equals  98  percent  of  the 
aggregate  emission  levels  apportioned  to 
large  non-electric  generating  units  (to 
provide  for  the  2%  new  source  set- 
aside). 

A  State  would  establish  a  separate 
allocation  set-aside  for  new  units  each 
control  period.  Five  percent  of  the 
seasonal  trading  budget  will  be  held  in 
a  set-aside  account  for  the  control 
periods  in  2003,  2004,  and  2005.  At  the 
end  of  the  relevant  control  period,  the 


State  would  submit  a  NOx  allowance 
transfer  request  to  EPA  to  return  any 
allowances  remaining  in  the  account  to 
the  existing  sources  in  the  State  on  a 
pro-rata  basis. 

The  allowances  would  be  issued  to 
new  sources  on  a  first-come  first-served 
basis  at  a  rate  of  0.15  Ib/mmBtu  for  NOx 
Budget  units  serving  electric  generators 
and  0.17  Ib/mmBtu  for  large  non- 
electric generating  units  multiplied  by 
the  budget  unit's  maximum  design  heat 
input.  Following  each  control  period, 
the  source  would  be  subject  to  a 
reduced  utilization  calculation,  in 
which  EPA  would  deduct  NOx 
allowances  based  on  the  unit's  actual 
utilization.  Because  the  allocation  for  a 
new  unit  from  the  set-aside  is  based  on 
maximum  design  heat  input,  this 
procedure  adjusts  the  allocation  by 
actual  heat  input  for  the  control  period 
of  the  allocation.  This  adjustment  is  a 
surrogate  for  the  use  of  actual  utilization 
in  a  prior  baseline  period  which  is  the 
approach  used  for  allocating  NOx 
allowances  to  existing  units. 

F.  Banking  Pmvisions 

As  explained  in  Section  III.F.7.,  EPA 
requested  comment  in  the  SNPR  on 
whether  and  how  banking  should  be 
incorporated  into  the  design  of  the  NOx 
Budget  Trading  Program.  Banking  may 
generally  be  defined  as  allowing  sources 
that  make  emissions  reductions  beyond 
current  requirements  to  save  and  use 
these  excess  reductions  to  exceed 
requirements  in  a  later  time  period. 
Options  ranged  from  a  program  without 
banking  to  several  variations  of  a 
program  with  banking,  prior  to  and/or 
following  the  start  of  the  program.  The 
EPA  also  requested  comment  on  options 
for  managing  the  use  of  banked 
allowances  in  order  to  limit  the 
emissions  variability  associated  with 
banking.  The  EPA  specifically  proposed 
using  a  "flow  control"  mechanism  in 
cases  where  the  potential  exists  for  a 
large  amount  of  banked  allowances  to  be 
available. 

This  section  addresses  how  banking 
has  been  incorporated  into  the  NOx 
Budget  Trading  Program  based  on  the 
criteria  set  forth  in  the  NOx  SIP  call. 

1.  Banking  Starting  in  2003 

In  accordance  with  the  provisions 
discussed  in  III.F.7.a.,  trading  programs 
used  to  comply  with  the  NOx  SIP  call 
may  allow  banking  to  start  in  the  first 
control  period  of  the  program,  the  2003 
ozone  season.  The  majority  of 
commenters  supported  banking  in  the 
context  of  the  NOx  Budget  Trading 
Program.  Based  on  the  advantages  that 
banking  can  provide,  as  discussed  in  the 
SNPR  and  the  comments,  the  NOx 
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Budget  Trading  Program  has  been 
designed  to  allow  banking  starting  in 
the  first  control  period  of  the  trading 
program.  NOx  Budget  imits  that  hold 
additional  NOx  allowances  beyond 
what  is  required  to  demonstrate 
compliance  for  a  given  control  period 
may  carry-over  those  allowances  to  the 
next  control  period.  These  banked 
allowances  may  be  used  or  sold  for 
compliance  in  futtue  control  periods. 

2.  Management  of  Banked  Allowances 

The  NOx  SIP  call  establishes  that  a 
flow  control  mechanism  be  paired  with 
any  banking  provisions  to  limit  the 
potential  for  emissions  to  be 
significantly  higher  than  budgeted 
levels  because  of  banking.  This 
mechanism  allows  unlimited  banking  of 
allowances  saved  through  emissions 
reductions  by  sources,  but  discourages 
the  "excessive  use"  of  banked 
allowances  by  establishing  either  an 
absolute  limit  on  the  number  of  banked 
allowances  that  can  be  used  each  season 
or  a  rate  discounting  the  use  of  banked 
allowances  over  a  given  level.  In  the 
SNPR,  EPA  solicited  comment  on  the 
application  of  flow  control  in  the  NOx 
Budget  Trading  Program.  Although 
many  conunenters  were  opposed  to  any 
restrictions  on  the  use  of  banked 
allowances,  several  commenters  stated 
that  if  restrictions  were  to  be  imposed, 
they  would  favor  flow  control  as  the 
most  cost-efiiBctive,  least  rigid  means  of 
management.  A  few  commenters  added 
that,  if  implemented,  flow  control 
should  be  applied  on  a  source-by-source 
basis  so  as  to  avoid  penalizing  all  of  the 
participants  in  the  trading  program  for 
the  excess  banking  of  individual 
participants.  One  commenter  stated  that 
if  EPA  concludes  that  there  is  an 
adequate  basis  for  imposing  some  type 
of  restriction,  it  should  avoid  placing 
any  absolute  limit  on  the  amount  of 
banked  allowances  that  can  be  used  in 
a  given  season. 

The  NOx  SIP  call  established  that 
flow  control  should  be  set  at  the  10 
percent  level.  The  effect  of  setting  flow 
control  at  10  percent  of  the  trading 
program  budget  is  that  on  a  season-by- 
season  basis,  sources  may  use  banked 
allowances  or  credits  for  compliance 
without  restrictions  in  an  amount  up  to 
10  percent  of  the  NOx  budget  for  those 
sources  in  the  trading  program.  Banked 
allowances  or  credits  that  are  used  in  an 
amount  greater  than  10  percent  of  the 
NOx  budget  for  those  sources  will  have 
restrictions  on  their  use. 

The  following  provides  a  brief 
description  of  exactly  how  the  flow 
control  mechanism  will  operate  in  the 
NOx  Budget  Trading  Prog^.  The 
number  of  banked  allowances  held  by 


all  participants  in  the  multi-state  trading 
program  will  be  tabulated  each  year 
foUovdng  the  compliance  certification 
process  to  determine  what  percentage 
banked  allowances  are  of  the  overall 
multi-state  trading  budget  for  the  next 
year.  If  this  percentage  is  equal  to  or 
below  10  percent,  all  banked  allowances 
may  be  used  in  the  upcoming  control 
season  on  a  one  allowance  for  one  ton 
basis.  If  this  percentage  is  greater  than 
10  percent,  flow  control  will  be 
triggered.  In  years  when  flow  control  is 
triggered,  a  withdrawal  ratio  wall  be 
established  prior  to  the  control  period 
for  which  it  would  apply.  The 
vtrithdrawal  ratio  will  be  calculated  by 
dividing  10  percent  of  the  total  trading 
program  budget  by  the  total  number  of 
banked  allowances.  This  ratio  will  be 
applied  to  each  compliance  or  overdraft 
account  (only  accounts  used  for 
compliance)  holding  banked  allowances 
as  of  the  allowance  transfer  deadline  at 
the  end  of  the  control  period  for  which 
it  applies.  Banked  allowances  in  each 
account  may  be  used  for  compliance  on 
a  one-for-one  basis  in  an  amount  not 
exceeding  the  amoxmt  established  by  the 
withdrawal  ratio.  Banked  allowances 
used  in  an  amount  exceeding  that 
established  by  the  withdrawal  ratio 
must  be  used  on  a  two-for-one  basis.  By 
setting  the  withdrawal  ratio  prior  to  the 
applicable  control  period  (in  years  flow 
control  is  triggered)  and  applying  it  at 
the  time  of  compliance  certification  at 
the  end  of  the  applicable  control  period, 
sources  have  one  full  control  period  to 
incorporate  the  value  of  using  banked 
allowances  into  their  operations. 

As  described  above,  the  NOx  Budget 
Trading  Program  applies  the  flow 
control  mechanism  on  a  regional  basis 
and  establishes  a  2-for-l  discount  for 
banked  allowances  that  are  used  in  an 
amount  greater  than  the  flow  control 
limit.  The  regional  approach  for 
applying  flow  control  was  selected  over 
the  source-by-source  approach  for  the 

following  reasons: 

•  EPA  oelieves  this  option  provides 
more  flexibility  to  individual  sources 
than  the  source-by-source  approach.  If 
the  10  percent  limit  were  placed  on 
each  soiuce  based  on  the  source's 
allocation,  the  limit  would  be  in  effect 
every  year  for  every  soiirce.  even  when 
the  amount  of  banked  allowances 
throughout  the  entire  trading  region  was 
below  10  percent  of  the  regional  trading 
budget.  In  contrast,  the  regional 
approach  only  applies  flow  control 
when  the  amount  of  banked  allowances 
throughout  the  region  (entire  multi-state 
trading  area)  exceeds  the  10  percent 
limit.  In  response  to  the  commenter 
suggesting  that  the  regional  approach 
penalizes  all  participants  in  the  trading 


program  for  the  excess  banking  of 
individual  participants,  EPA  notes  that 
it  would  be  difficult  for  a  few  sources 
to  cause  the  entire  regional  bank  to 
exceed  10  percent  of  the  budget.  In 
addition,  based  on  the  analyses 
presented  in  the  RIA,  EPA  does  not 
anticipate  that  flow  control  is  likely  to 
be  triggered.  ConsequenUy,  flow  control 
is  more  of  an  insurance  policy,  rather 
than  a  provision  that  is  routinely 
expected  to  be  operational. 

•  The  regional  approach  also 
provides  flexibility  to  sources  if  and 
when  it  is  triggered.  Because  the 
withdrawal  ratio  is  set  before  the 
applicable  control  period  but  not 
applied  until  the  control  period's 
allowance  transfer  deadline,  sources 
have  over  seven  months  to  manage  the 
amount  of  banked  allowances  they  use 
on  a  1-for-l  basis  versus  a  2-for-l  basis. 

•  EPA  believes  the  regional  approach 
is  also  a  more  universal  approach  than 
the  source-by-source  approach  under  a 
variety  of  allocation  programs  that 
States  may  use  in  the  NOx  Budget 
Trading  Program.  To  apply  the  flow 
control  mechanism  on  a  source-by- 
souroe  basis,  the  10  percent  limit  would 
be  applied  to  each  source's  allocation. 
In  this  way,  a  source  could  use  an 
amount  of  banked  allowances  up  to  10 
percent  of  it's  allocation  without 
restrictions.  Restrictions  would  be 
placed  on  banked  allowances  that  the 
source  uses  in  an  amount  greater  than 
10  percent  of  its  allocation.  Under 
certain  allocation  programs.  States  may 
choose  not  to  allocate  NOx  allowances 
to  new  sources  and  require  that  these 
sources  obtain  the  necessary  amount  of 
NOx  allowances  for  compliaiu»  from 
the  maricet.  By  not  having  an  allocation 
of  NOx  allowances,  new  sources  would 
be  prevented  fit>m  using  banked 
allowances  under  the  source-by-source 
approach.  EPA  believes  that  approaches 
to  accommodate  soiuces  without  a  fixed 
allocation  under  the  source-by-souroe 
flow  control  approach  would  overly 
complicate  the  system. 

•  The  regional  approach  for  applying 
flow  control  is  also  the  approach  used 
in  the  Ozone  Transport  Commission's 
(OTC)  trading  program.  Because  the 
NOx  Budget  Trading  Program  is 
designed  to  include  States  currenUy 
operating  in  the  OTC  program,  using  the 
same  approach  for  flow  control  will 
minimize  the  disruption  for  these 
sources  to  convert  to  the  NOx  Budget 
Trading  Program. 

Hie  other  issue  for  flow  control  is  the 
type  of  restriction  to  place  on  banked 
allowances  used  in  an  amoimt  greater 
than  the  10  percent  limit  The  NOx 
Budget  Trading  Program  includes  the  2- 
for-l  discount  as  the  applicable 
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restriction.  EPA  agrees  with  the 
commenters  that  favored  this  approach 
over  using  an  absolute  limit.  The  EPA 
believes  the  2-for-l  discount  provides 
more  flexibility  for  sources  to  achieve 
compliance  than  is  offered  by  the 
absolute  limit.  The  discount  is  also 
beneficial  to  the  environment,  when 
triggered,  by  allowing  only  one  ton  of 
NOx  emissions  for  every  two  tons 
removed.  Additionally,  the  OTC 
program  uses  the  2-for-l  discount. 

Ine  following  example  illustrates 
how  flow  control  will  be  used.  For  the 
year  2006,  assume  the  total  trading 
program  budget  across  all  States  equals 
300,000  allowances  and  35,000 
allowances  are  banked  from  control 
periods  prior  to  the  2006  control  period. 
Since  more  than  10  percent  (35,000/ 
300,000  =  11.7%)  of  the  total  trading 
program  budget  is  banked,  a  tvithdrawal 
ratio  will  be  established  prior  to  the 
2006  control  period  and  will  apply  to  all 
compliance  and  overdraft  accounts 
(only  accounts  that  may  be  used  for 
compliance)  holding  banked  allowances 
at  the  end  of  the  2006  control  period.  In 
this  case,  the  withdrawal  ratio  would  be 
0.86  (determined  by  dividing  10  percent 
of  the  total  trading  program  budget  by 
the  total  number  of  banked  allowances, 
or  30.000/35.000).  Thus  if  a  source 
holds  1,000  l>anked  allowances  at  the 
end  of  the  2006  control  period,  it  will 
be  able  to  use  860  on  a  1-for-l  basis,  but 
will  have  to  use  the  remaining  140.  if 
necessary,  on  a  2-for-l  basis.  As  a  result, 
if  the  source  used  all  its  banked 
allowances  for  compliance  in  the  2006 
control  period,  the  1,000  banked 
allowances  could  be  used  to  cover  only 
930  tons  of  NOx  emissions  (860  -f  140/ 
2).  Of  course,  a  source  could  buy 
additional  current  year  allowances  to 
cover  emissions  on  a  1-for-l  basis  or  buy 
additional  banked  allowances 
(allowances  not  needed  by  other  sources 
for  compliance)  to  increase  the  amount 
of  banked  allowances  it  may  use  on  a  1- 
for-1  basis. 

3.  Early  Reduction  Credits 

As  described  in  section  ni.F.7.c.,  the 
majority  of  commenters  generally 
supported  the  option  of  awarding  early 
reauction  credits.  EPA  is  allo%ving,  but 
not  requiring.  States  to  grant  early 
reduction  credits  to  sources  for 
reductions  in  ozone  season  NOx 
emissions  prior  to  the  2003  ozone 
season.  States  may  issue  early  reduction 
credits  in  an  amount  not  exceeding  the 
State's  compliance  supplement  pool. 
The  compliance  supplement  pool  is 
further  explained  in  section  III.F.6. 

Based  on  the  support  the  commenters 
on  the  NOx  Budget  Trading  Program 
expressed  for  early  reduction  credits. 


EPA  is  including  optional  provisions  in 
the  trading  program  that  States  may  use 
for  issuing  credits.  States  participating 
in  the  NCb(  Budget  Trading  Pro^Bm  that 
choose  to  issue  early  reduction  credits 
may  follow  the  methodology  included 
in  part  96  or  may  develop  their  own 
methodology,  provided  the  State's 
program  meets  the  following 
requirements.  The  State  program  must 
ensure  that  early  reduction  credits  will 
not  be  issued  in  an  amount  exceeding 
the  State's  compliance  supplement  pool. 
The  State  program  must  also  meet  the 
criteria  for  early  reduction  credits 
disciissed  in  section  III.F.7.C.  Finally, 
the  State  should  notify  EPA  of  the 
amount  of  credits  issued  to  particular 
NOx  Budget  imits  by  no  later  than  May 
1,  2003.  Early  reduction  credits  shall  be 
issued  to  units  as  allowances  for  the 
2003  control  period.  For  purposes  of  the 
banking  provisions,  the  allowances  will 
not  be  considered  banked  in  the  2003 
control  period.  However,  any  unused 
allowances  carried  bom  the  2003 
control  period  to  the  2004  control 
period  shall  be  considered  banked  as 
will  be  the  case  for  all  unused 
allowances  carried  over  to  the  next 
control  period.  Per  the  requirements 
discussed  in  section  III.F.7.C., 
allowances  issued  for  early  reduction 
credits  may  be  used  for  compliance  by 
sources  in  the  2003  and  2004  control 
periods.  Any  of  these  allowances  that 
are  not  used  for  compliance  in  the  2003 
or  2004  control  periods  shall  be  retired 
by  EPA  from  the  accoimt  in  which  they 
are  held. 

As  discussed  in  Section  ID.F.B.b.ii.. 
States  also  have  the  option  of  issidng 
some  or  all  of  the  State's  compliance 
supplement  pool  directly  to  sources 
according  to  the  criteria  for  direct 
distribution.  Consequently.  States 
participating  in  the  NOx  Budget  Trading 
Program  may  also  use  the  direct 
distribution  option  for  issuing  the 
compliance  supplement  pool.  In  this 
case,  the  State  must  notify  EPA  by  May 
1,  2003  of  the  specific  NOx  Budget  units 
that  will  be  receiving  the  direct 
distribution. 

4.  Optional  Methodology  for  Issuing 
Early  Reduction  Credits 

The  methodology  described  below  is 
an  optional  methodology  included  in 
part  96  that  States  participating  in  the 
NOx  budget  Trading  Pro^vm  and 
choosing  to  issue  early  reduction  credits 
may  follow.  States  participating  in  the 
NOx  Budget  Trading  Prog^vm  may  also 
choose  to  develop  their  own 
methodology  as  discussed  above.  The 
following  methodology  is  designed  to 
meet  the  criteria  for  issuing  early 
reduction  credits  discussed  in  section 


III.F.7.C.  and  to  provide  incentives  for  a 
State's  NOx  budget  units  to  generate 
early  credits  in  an  amoimt  no  greater 
than  the  size  of  the  State's  compliance 
supplement  pool.  The  State  may  choose 
to  issue  the  entire  compliance 
supplement  pool  as  early  reduction 
credits  through  this  methodology,  or  the 
State  may  choose  to  reserve  some  of  the 
compliance  supplement  pool  to  be 
issued  to  soiuces  according  to  the  direct 
distribution  criteria  as  described  above. 

This  methodolc^  is  applicable  for 
reductions  made  during  tne  2001  and 
2002  ozone  seascms.  NOx  budget  units 
that  request  early  reduction  credits  will 
be  required  to  monitor  ozone  season 
NOx  emissions  according  to  the 
monitoring  provisions  of  part  75. 
subpart  H  by  the  2000  ozone  season. 
The  information  from  the  2000  ozone 
season  shall  be  used  to  establish  a 
baseline  emission  rate  for  the  NOx 
budget  unit.  To  be  eligible  for  early 
reduction  credits,  a  NOx  budget  unit 
shall  reduce  its  emissions  rate  in  the 
2001  and/or  2002  control  period(s)  no 
less  than  20  percent  below  its  baseline 
emissions  rate  established  for  the  2000 
ozone  season.  The  size  of  the  early 
reduction  credit  request  shall  equal  the 
difference  between  0.25  Ib/mmBtu  and 
the  unit's  actual  emissions  rate 
multiplied  by  the  unit's  actual  heat 
input  for  the  applicable  control  period. 
NOx  Budget  units  requesting  early 
reduction  credits  should  submit  the 
request  to  the  State  by  no  later  than 
October  30  of  the  year  for  which  the 
eariy  reductions  were  generated. 

Tne  methodology  conforms  with  the 
NOx  SIP  call's  criteria  for  early 
reduction  credits.  By  requiring  that  the 
reductions  be  measured  using 
provisions  in  part  75,  the  reductions 
will  be  verified  as  having  actually 
oocurred  and  will  be  quantified 
according  to  the  same  procedures  as 
required  for  compliance  with  the 
general  requirements  of  the  NOx  Budget 
Trading  Program.  The  procedure  for 
calculating  the  credit  request  is 
intended  to  ensure  that  the  reductions 
are  surplus.  Phase  II  of  the  title  IV  NOx 
emissions  limits  are  required  to  be 
installed  at  specific  coal-fired  boilera  by 
January  1,  2000.  By  requiring  that  an 
early  reduction  credit  must  be  generated 
by  no  less  than  a  20  pat»nt  reauction 
below  the  2000  baseline  emission  rate, 
credits  will  only  be  issued  for 
reductions  that  go  below  emissions 
levels  achieved  for  compliance- with 
title  IV  requirements.  This  provision 
ensures  that  the  early  reduction  credits 
are  only  issued  for  reductions  below 
existing  requirements  (i.e.,  surplus). 

Calculating  the  early  credit  based  on 
the  difference  between  0.25  Ib/nmiBtu 
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and  the  imit's  actual  emissions  rate 
establishes  a  standard  emissions  rate 
from  which  all  early  reduction  credits 
are  calculated.  This  approach  ensures 
that  sources  with  higher  NOx  emissions 
rates  prior  to  the  2001  ozone  season  are 
not  provided  an  opportunity  to  generate 
more  early  reduction  credits  than 
relatively  cleaner  sources.  In  this  way. 
all  soiut^s  have  an  equal  opportimity  to 
generate  early  reduction  creoits  below  a 
standard  emissions  rate. 

According  to  the  requirements  in  the 
NOx  SIP  call,  States  may  not  issue  early 
reduction  credits  in  an  amount  greater 
than  the  State's  compliance  supplement 
pool.  To  ensure  this  provision  is  met. 
the  optional  methodology  is  designed 
for  States  to  issue  all  early  reduction 
credits  following  the  2002  ozone  season. 
By  October  30.  2002.  a  State  will  have 
received  all  early  reduction  requests  for 
both  the  2001  and  2002  ozone  seasons. 
After  review  of  the  requests,  the  State 
would  issue  credit  to  all  valid  reouests 
according  to  the  following  procedure.  If 
the  amount  of  valid  requests  is  less  than 
the  size  of  the  State's  compliance 
supplement  pool,  the  State  would  issue 
one  allowance  for  each  ton  of  early 
reduction  credit  requested.  If  the 
amount  of  valid  requests  is  more  than 
the  size  of  the  State's  pool,  the  State 
would  reduce  the  amount  in  the  credit 
requests  on  a  pro-rata  basis  so  that  the 
requests  equal  the  size  of  the  State's 
pool.  After  the  requests  have  been 
reduced,  the  State  would  then  issue 
allowances  based  on  the  remaining  size 
of  each  credit  request.  States  would 
complete  the  issuance  of  allowances  for 
the  early  reduction  credit  requests  as 
soon  as  possible  following  October  30. 
2002.  but  no  later  than  May  1,  2003. 

5.  Integrating  the  OTC  Program  With  the 
NOx  Budget  Trading  Program's  Banking 
Provisions 

The  OTC  NOx  Budget  Program  is  a 
multi-state,  capped  NOx  trading 
program  that  begins  in  1999  and 
includes  many  States  subject  to  today's 
action.  By  the  start  of  the  NOx  Budget 
Trading  Program  under  the  NOx  SIP 
call,  sources  in  the  OTC  program  will 
potentially  hold  banked  NOx  * 
allowances  resulting  frt>m  early 
reductions  and/or  overcontrol  with 
program  requirements.  At  issue  is  the 
ability  of  OTC  sources  to  use  these 
banked  allowances  in  the  NOx  Budget 
Trading  Program. 

Commenters  have  supported  allowing 
OTC  sources  to  use  badced  allowances 
(i.e..  early  reductions  from  the  1997  and 
1998  ozone  seasons  and  unused 
allowances  from  the  1999  through  2002 
ozone  seasons)  bom  the  OTC  program ' 
for  compliance  in  the  NOx  Budget 


Trading  Program.  Commenters  have 
stated  that  because  OTC  sources  will  be 
subject  to  a  market-based  cap-and-trade 
program  prior  to  the  2003  ozone  season, 
it  is  important  to  create  a  smooth 
transition  from  the  OTC  program  to  the 
NOx  Budget  Trading  Program.  They 
have  suggested  discounting  OTC  Phase 
n  allowances  to  make  them  equivalent 
to  those  achieved  under  the  NOx  SIP 
call.  One  OTC  State  suggested 
accomplishing  this  by  adjusting  the 
OTC  banked  allowances  by  a  ratio  of  the 
Phase  n  OTC  control  requirement  to  the 
Phase  in  OTC  control  requirement, 
working  with  EPA  to  determine  the 
exact  ratio.  A  few  OTC  States  suggested 
that  OTC  allowances  banked  in  Phase  II 
could  be  used  as  early  reduction  credits 
in  the  NOx  Budget  Trading  Program.  A 
commenter  &t>m  outside  the  OTC 
voiced  concern  that  the  use  of  OTC 
allowances  banked  by  soiut»s  for  the 
years  1999  through  2002  could  distort 
the  larger  trading  market  established 
under  the  SIP  call. 

The  EPA  believes  that  the  compliance 
supplement  pool  provides  the 
opportimity  to  integrate  the  OTC 
program  into  the  NOx  Budget  Trading 
Program  by  allowing  OTC  States  to 
bring  their  banked  allowances  into  the 
NOx  Budget  Trading  Program  as  early 
reduction  credits  after  the  2002  ozone 
season.  The  EPA  established  two 
primary  criteria  for  the  generation  of 
early  reduction  credits  in  III.F.7.C.:  first, 
the  credits  must  be  surplus,  verifiable, 
and  quantifiable;  and  second,  a  State 
may  not  grant  an  amount  of  early 
reduction  credits  in  excess  of  a  State's 
compliance  supplement  pool.  EPA 
believes  that  banked  allowances  held  by 
soiuces  in  the  OTC  program  would 
qualify  as  being  surplus,  verifiable,  and 
quantifiable.  Tne  bulked  allowances 
would  be  surplus  because  they  would 
represent  emissions  reductions  that  go 
beyond  what  is  required  by  the 
emissions  limitations  established  by  the 
OTC  program  in  the  applicable  ozone 
seasons.  The  banked  allowances  would 
also  be  verified  and  quantified 
according  to  the  procedures  in  the  OTC 
program  which  are  essentially  identical 
to  the  requirements  that  will  be  in  place 
under  the  NOx  Budget  Trading  Program. 

As  for  the  second  criterion  that  a  State 
issue  no  more  early  reduction  credits 
than  provided  through  the  compliance 
supplement  pool.  EPA  beheves  this 
could  be  addressed  according  to  the 
following  procedure.  If  the  number  of 
banked  aUowances  held  by  an  OTC 
State's  NOx  Budget  units,  after  the 
compliance  certification  process  for  the 
2002  ozone  season,  is  less  than  the 
number  of  credits  available  in  the  pool 
for  that  State,  the  NOx  budget  units  in 


that  State  may  carry  all  of  their  banked 
allowances  from  the  OTC  program  into 
the  NOx  Budget  Trading  Program.  The 
banked  allowances  brought  in  bom  the 
OTC  program  would  be  subtracted  from 
the  State's  compliance  supplement  pool. 
Any  remaining  credits  in  the 
compUance  supplement  pool  could  be 
distributed  by  the  OTC  State  through 
the  direct  distribution  option,  if 
necessary.  If,  on  the  other  hand,  an  OTC 
State's  NOx  Budget  units  hold  banked 
allowances  from  the  OTC  program  in 
excess  of  the  amount  of  credits  in  the 
State's  pool,  after  the  compliance 
certification  process  for  the  2002  ozone 
season,  the  State  would  need  to  reduce 
the  amount  of  allowances  eligible  for 
being  carried  into  the  NOx  Budget 
Trading  Program.  This  could  be 
achieved  by  reducing  the  amount  of 
banked  allowances  held  by  the  units  on 
a  pro  rata  basis  so  that  the  number  of 
allowances  carried  into  the  NOx  Budget 
Trading  Program  is  less  than  or  equal  to 
the  size  of  the  State's  compUance 
supplement  pool. 

The  process  described  above  pr6vides 
a  mechanism  for  OTC  States  to  use  the 
compliance  supplement  pool  to  cany 
banked  allowances  from  the  OTC 
program  as  of  the  end  of  the  compliance 
period  in  2002  over  into  the  NOx 
Budget  Trading  Program.  The  EPA 
believes  this  integration  acknowledges 
the  important  reductions  made  in  the 
OTC  program  prior  to  2003  while 
providing  similar  opportimities  for 
sotuces  outside  the  OTC  to  generate 
credits  for  early  reductions.  Since  all 
States  in  the  NOx  Budget  Trading 
Program  will  have  an  opportunity  to 
receive  credit  for  early  reductions,  EPA 
does  not  believe  any  market  distortion 
will  occur. 

G.  New  Source  Review 

Undw  the  New  Source  Review  (NSR) 
provisions  of  section  1 73  of  the  CAA.  a 
new  major  source  or  a  major 
modification  to  an  existing  major  source 
of  a  particular  pollutant  that  proposes  to 
locate  in  an  area  designated 
nonattainment  for  that  pollutant  must 
offset  its  new  emissions.  In  the  SNPR. 
the  EPA  solicited  conunent  on  whether 
and  how  the  ofiiset  requirement  could  be 
met  by  sources'  participation  in  the  NOx 
Budget  Trading  Program.  The  Agency 
statMl  its  belief  that  sources  obligated  to 
obtain  NOx  ofEsets  under  the  NSR 
program  should  be  able  to  do  so  by 
acquiring  NOx  allowances  through  the 
trading  program.  In  essence,  the  EPA 
reasoned  that,  where  a  trading  program 
is  a  capped  syston.  a  new  souroe's 
acquisition  of  allowances  to  cover  its 
increased  emissions  would  necessarily 
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result  in  actual  emissions  reductions 
elsewhere  in  the  system. 

The  EPA  continues  to  believe  that 
nonattainment  NSR  offset  requirements 
of  the  CAA  can  be  met  using  the 
mechanism  of  the  NOx  Budget  Trading 
Program.  However,  there  are  a  number 
of  complex  issues  involved  with 
integrating  these  programs,  for  example, 
the  statutory  requirements  to  obtain 
offsets  from  certain  geographic  areas 
and,  depending  on  the  classification  of 
the  1-hour  ozone  nonattainment  area,  at 
certain  offset  ratios.  Because  the  Agency 
is  continuing  to  evaluate  these  issues,  it 
will  not  be  providing  guidance  at  this 
time  on  integrating  these  programs: 
however,  the  EPA  intends  to  provide 
such  guidance  as  soon  as  possible.  At 
that  time,  the  EPA  will  respond  to  the 
comments  received  on  this  topic  in  the 
course  of  this  rulemaking. 

Vni.  Interaction  With  Title  IV  NOx 
Rule 

The  EPA  proposed,  in  the  May  11, 
1998  supplemental  notice,  to  add  a  new 
§  76.16  to  part  76,  the  Acid  Rain  NOx 
Emission  Reduction  Program 
regulations.  The  purpose  of  the 
proposed  §  76.16  was  to  increase 
utilities'  flexibility  in  situations  where 
units  owned  or  operated  by  a  utility 
were  subject  to  both  a  NOx  cap-and- 
trade  program  and  the  Phase  n  NOx 
emission  limitations  under  the  Acid 
Rain  NOx  Emission  Reduction  Program. 
Under  proposed  §  76.16,  a  State  or 
group  of  States  could  request  that  the 
Administrator  relieve  all  units  located 
in  the  State  or  States  and  otherwise 
sub)ect  to  the  Phase  11  NOx  emission 
limitations  (under  §§  76.6  and  76.7)  of 
the  requirement  to  comply  with  such 
emission  Limitations.  The  Administrator 
could  also  take  this  action  on  his  or  her 
own  motion.  All  Group  1  boilers  (i.e., 
tangentially  fired  or  dry  bottom  wall 
fired  boilers)  would  remain  subject  to 
the  Phase  I  NOx  emission  limitations 
(under  §  76.5).  while  Group  2  boilen 
(i.e.,  cell  burner  boilers,  cyclones,  wet 
bottom  boilers,  and  vertically  fired 
boilers)  would  have  no  NOx  limits 
under  the  Acid  Rain  Program.  This 
relief  would  be  available  if  all  such 
units  were  subject,  under  a  SIP  or  a  FTP, 
to  a  NOx  cap-and-trade  program 
meeting  certain  requirements.  The  NOx 
cap-and-trade  program  had  to  include, 
inter  alia,  either  an  annual  cap  or 
seasonal  caps  that  together  limited  total 
annual  emissions  and  a  requirement 
that  each  unit  use  authorizations  to  emit 
(or  allowances)  to  account  for  all  NOx 
emissions.  In  addition,  there  had  to  be 
a  demonstration  that  total  annual  NOx 
emissions  from  all  units  otherwise 
subject  to  the  Add  Rain  NOx  emission 


limitations  and  located  in  the  State  or 
group  of  States  would,  under  the  NOx 
cap-and-trade  program,  be  equal  to  or 
lower  than  the  total  number  of  annual 
NOx  emissions  if  the  units  remained 
subject  to  the  Acid  Rain  NOx  epiission 
limitations.  Alternative  emission 
limitations  and  NOx  averaging  plans 
under  part  76  would  not  be  taken  into 
account  in  such  a  demonstration. 

Although  the  purpose  of  proposed 
§  76.16  was  to  provide  more  flexibility 
to  utilities  consistent  with  the 
requirements  of  section  407,  almost  all 
utility  commenters  and  many  State  and 
State  agency  commenters  opposed  the 
proposal.  Many  commenters  argued  that 
relieving  a  utility's  units  in  one  State  of 
the  applicability  of  the  Phase  II  NOx 
emission  limitation  would  prevent  the 
utility  &t>m  using  those  units,  along 
-  with  imits  that  the  utility  owns  or 
operates  in  other  States,  in  an  interstate 
averaging  plan  under  the  Acid  Rain 
Nitrogen  Oxides  Emission  Reduction 
Program.  Under  section  407(e)  of  the 
CAA,  as  implemented  under  §  76.11.  a 
utility  may  comply  with  the  Acid  Rain 
NOx  emission  limitations  by  averaging 
the  emissions  of  units  that  the  utiUty 
owns  or  operates  in  the  same  State  or 
other  States.  Many  utilities  have 
complied,  or  plan  to  comply,  with  the 
Acid  Rain  NOx  Emission  Reduction 
Program  by  using  averaging  plans, 
including  some  interstate  averaging 
plans.  However,  a  tmit  that  has  no  Acid 
Rain  emission  limitation  obviously 
cannot  be  included  in  an  averaging  plan 
since  EPA  would  have  no  authority 
under  title  IV  to  limit  the  unit's 
emissions,  whether  on  an  individual- 
unit  or  a  group-average  basis.  Further,  as 
a  practical  matter,  the  group  average 
limit  for  any  given  year,  which  must  be 
calculated  based  on  the  limit  applicable 
to  each  individual  unit  in  the  averaging 
plan,  coiUd  not  reflect  any  limit  for  such 
a  unit.  See  40  CFR  76.11(a)  (1)  and  (2) 
(allowing  only  units  with  Add  Rain 
NOx  emission  limitations  in  effect  to 
partidpate  in  an  averaging  plan)  and 
(d)(l)(ii)(A)  (showing  calculation  of  the 
group  average  limit  using  each  unit's 
Acid  Rain  NOx  emission  limitation). 

In  the  proposal,  EPA  attempted  to 
address  the  issue  of  the  potential  impact 
of  proposed  §  76.16  on  averaging  plans. 
Proposed  §  76.16(b)(l)(ii)  required  that, 
in  determining  whether  a  NOx  cap-and- 
trade  program  met  the  requirements  for 
granting  units  relief  from  the  Phase  n 
NOx  emission  limitations,  the 
Administrator  must  consider  "whether 
the  cost  savings  frtun  trading  will  be 
offset  by  elimination  of  the  ability  of  an 
owner  or  operator  of  a  unit  in  the  State 
or  the  group  of  States  to  use  a  NOx 
averaging  plan  under  §  76.11. "  63  FR 


25974.  However,  commentere  were  still 
concerned  that  the  Administrator  could, 
even  after  taking  this  into  consideration, 
grant  the  relief  over  a  utility's  objections 
and  prevent  the  utility  from  using  an 
averaging  plan  that  included  the  units 
for  which  the  Administrator  made  the 
Phase  n  NOx  emission  limitations 
inapplicable.  In  light  of  the  utilities' 
concerns  that  proposed  §  76.16  would 
actually  reduce  utilities'  compliance 
flexibility,  albeit  under  tide  IV,  and 
prevent  the  use  of  averaging  plans 
authorized  under  section  407(e),  EPA 
has  dedded  not  to  revise  part  76  as 
proposed  and  is  not  adopting  proposed 
§  76.16  as  a  final  rule. 

Suggestions  by  some  commentere 
that,  instead  of  adopting  proposed 
§  76.16,  EPA  extend  the  compliance 
date  under  the  Add  Rain  Program  for 
the  Phase  II  NOx  emission  limitations 
are  rejected  as  outside  the  scope  of  this 
rulemaking.  As  acknowledged  by 
commenters,  that  issue  was  raised  in  the 
rulemaking  adopting  the  Phase  II  NOx 
emission  limitations,  and  the 
compliance  deadline  of  lanuary  1,  2000 
set  in  that  rulemaking  was  recently 
upheld  by  the  courts  in  Appalachian 
Power  V.  EPA.  135  F.3d  791  (D.C.  Cir. 
1998).  The  SIP  call  rulemaking  did  not 
indude  any  proposal  to  alter  ihat  date. 
On  the  contrary.  EPA  stated  in  the  SIP 
call: 

Obviously,  in  proposing  a  new  40 
CFR  76.16,  EPA  is  not  requesting 
comment  on  any  aspect  of  the  December 
19, 1996  final  rule  (i.e.,  the  rule  that  set 
the  Phase  0  NOx  emission  limitations 
and  that  included  an  earlier,  proposed 
venion  of  §  76.16).  induding  any  issues 
addressed  by  the  Court  in  Appalachian 
Power.  63  FR  25951. 

Similarly,  commentere'  suggestions 
concerning  other  revisions  to  the  Add 
Rain  NOx  Emission  Reduction  Program 
regulations  (e.g..  revisions  to  change  the 
averaging  provisions  in  the  Acid  Rain 
regulations  to  allow  averaging  among 
units  that  lack  common  ownera  or 
operatore)  are  rejeded  as  outside  the 
scope  of  this  rulemaking. 

EX.  Noo-Ohmm  Benefits  of  NOx 
Emisnonsl 


A.  Summary  of  Comments 

One  commenter  suggested  that 
drinking  water  nitrate  is  not  affeded  by 
atmospheric  emissions  and  that  the 
impacts  of  eutrophication  are  umknown. 
although  no  evidence  was  presented. 
Another  commenter  stated  that  EPA 
should  estimate  in  the  RIA  the  benefits 
of  the  SIP  call  with  resped  to  the  non- 
ozone  impacts.  One  comment  was 
received  stating  that  EPA  should  not 
consider  non-ozone  benefits  as 
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justification  for  the  proposed  emission 
reductions. 

B.  Response  to  Comments  and 
Conclusion 

1.  Drinking  Water  Nitrate 

There  is  no  disagreement  that  high 
levels  of  nitrate  in  drinking  water  is  a 
health  hazard,  espedally  for  infants. 

The  contribution  of  atmospheric 

nitrogen  (N)  deposition  to  elevated 
levels  of  nitrate  in  drinking  water 
supplies  can  be  described  as  an  evolving 
impad  area.  The  Ecological  Society  of 
America  has  included  discussion  of  this 
impad  in  a  recent  major  review  of 
causes  and  consequences  of  human 
alteration  of  the  global  N  cycle  in  its 
Issues  in  Ecology  series  (Vitousek,  Peter 
M.,  John  Aber,  Robert  W.  Howarth,  Gene 
E.  Likens,  et  al.  1997.  Human  Alteration 
of  the  Global  Nitrogen  Cyde:  Causes 
and  Consequences.  Issues  in  Ecology. 
Published  by  Ecological  Society  of 
America,  Number  1.  Spring  1997).  For 
decades.  N  concentraticHis  in  major 
rivers  and  drinking  water  supplies  have 
been  monitored  in  the  United  States. 
Europe,  and  other  developed  r^ons  of 
the  world.  Analysis  of  these  data 
confirms  a  substantial  rise  of  N  levels  in 
surface  watere.  which  are  highly 
correlated  with  himian-generated  inputs 
of  N  to  their  watersheds.  These  N  inputs 
are  dominated  by  fertilizera  and 
atmospheric  deposition. 

Increases  in  atmospheric  N  deposition 
to  sensitive  forested  watersheds 
approadiing  N  saturation  would  be 
expected  to  result  in  increesed  nitrate 
concentrations  in  stream  water.  This 
phenomenon  has  been  documented  in 
the  Los  Angeles,  California  area  and  has 
been  well-established  for  areas  in 
Germany  and  the  Netherlands  (Riggan, 
P.J..  RN.  Lockwood,  and  E.N.  Lopez. 
.  "Deposition  and  Processing  of  Airborne 
Nitrogen  Pollutants  in  Mediterranean- 
Type  Ecosystems  of  Southern 
Caufomia"  Environmental  Sdence  and 
Technology,  vol.  19. 1985).  Stream 
water  nitrate  concentrations  in 
watOT^eds  subjed  to  chronic  air 
pollution  in  the  Los  Angles  area  were 
two  to  three  orders  of  magnitude  greater 
than  in  chaparral  regions  outside  the  air 
bMin. 

2.  Eutrophication 

The  EPA  believes  that  the 
eutrophication  problem  assodated  with 
atmospheric  nitrogoi  deposition  is  well 
established.  The  National  Raseardi 
Coundl  recently  identified 
eutrophication  as  the  most  serious 
pollution  problem  Csdng  the  estuarine 
watera  of  Um  United  States  (NRC.  1993). 
NOx  emissions  contribute  directly  to  the 


widespread  accelerated  eutrophication 
of  United  States  coastal  waters  and 
estuaries.  Atmospheric  nitrogen 
deposition  onto  surface  watere  and 
deposition  to  watershed  and  subsequent 
transport  into  the  tidal  watere  has  been 
documented  to  contribute  from  12  to  44 
percent  of  the  total  nitrogen  loadings  to 
United  States  coastal  water  bodies. 
Nitrogen  is  the  nutrient  limiting  growth 
of  algae  in  most  coastal  watere  and 
estuaries.  Thus,  addition  of  nitrogen 
results  in  accelerated  algae  and  aquatic 
plant  growth  causing  adverse  ecological 
effects  and  economic  impacts  that  range 
from  nuisance  algal  blooms  to  oxygen 
depletion  and  fish  kills. 

3.  Regulatory  Impad  Analysis 

The  EPA  believes  it  is  important  to 
note  the  potential  impacts  of  the 
nUemaking,  induding  the  substantial 
benefits  to  die  environment  of  several 
non-ozone  impacts.  As  described  in  the 
Nov«nber  7  proposal,  in  addition  to 
contributing  to  attainment  of  the  ozone 
NAAQS.  decreases  of  NOx  onissions 
will  also  likely  help  improve  the 
environment  in  several  important  wajrs: 
(1)  On  a  national  scale,  decreases  in 
NOx  emissions  will  also  decrease  add 
deposition,  nitrates  in  drinking  water, 
excessive  nitrogen  loadings  to  aquatic 
and  terrestrial  ecosystems,  and  ambient 
concMitrations  of  nitrogen  dioxide, 
particulate  matter  and  toxics:  and  (2),  on 
a  global  scale,  decreases  in  NOx 
emissions  «vill,  to  some  degree,  reduce 
greenhouse  gases  and  stratospheric 
ozone  depletion.  These  benefits  were 
also  spedfically  recognized  by  OTAG. 
wdiich  in  its  July  8. 1997  final 
recommendations,  stated  that  it 
"recognizes  that  NOx  controls  for  ozone 
feducti<Mis  purposes  have  collateral 
public  health  and  environmental 
benefits,  induding  reductions  in  add 
deposition,  eutrophication.  nitrification, 
fine  particto  pollution,  and  regional 
haze."  However,  the  benefits  of  some  of 
these  impacts  are  very  difficult  to 
estimate.  Where  possible.  EPA  provides 
estimates  of  the  impacts  of  the 
rulemaking — both  ozone  and  non- 
ozone— in  the  RIA. 

4.  Justification  for  Rulemaking 

While  EPA  believes  this  information 
is  important  for  the  public  to 
understand  and.  thus,  needs  to  be 
described  as  part  of  the  rulemaking  and 
RIA,  there  should  be  no 
misunderstanding  as  to  the  legal  basis 
for  the  rulemaking,  which  is  described 
in  Section  I.  Badiground.  of  this  notice 
and  does  not  depend  on  the  non-ozone 
benefits.  The  non-ozooe  benefits  did  not 
afiiBd  the  method  in  which  EPA 


determined  significant  contributicm  nor 
the  calculation  of  the  emissions  budgets. 

X.  Administrative  Requirements 

A.  Executive  Order  12866:  Regulatory 
Impacts  Analysis 

Under  Executive  Order  12886  (58  FR 
51735,  Odober  4, 1993),  the  Agency 
must  determine  whether  a  regulatory 
action  is  "significant"  and  therefore 
subject  to  Office  of  Management  and 
Budget  (OMB)  review  and  the 
requirements  of  the  Executive  Order. 
The  Order  defines  "significant 
regulatory  action"  as  one  that  is  likely 
to  result  in  a  rule  that  may: 

1.  Have  an  aimual  efiiad  aa  the 
econmny  of  SlOO  milUon  or  more  or 
adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivity,  competiti(m,  jobs,  the 
environment,  public  health  or  safety,  or 
State,  local,  or  tribal  governments  or 
communities: 

2.  Create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  aoency: 

3.  Materially  alter  the  budgetary 
impact  of  entitfements.  grants,  user  fees, 
or  loan  programs  or  the  rigbts  and 
obligations  of  redpients  thereof:  or 

4.  Raise  novel  l^al  or  policy  issues 
arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  prindples 
set  forth  in  die  Executive  Order. 

In  view  of  its  important  policy 
implications  and  potential  eCbd  on  the 
economy  of  over  $100  million,  this 
action  has  been  judged  to  be  a 
"significant  regulatory  action"  within 
the  meaning  of  the  Executive  Order.  As 
a  result,  the  final  rulemaking  was 
submitted  to  OMB  for  review,  and  B*A 
has  prepared  a  Regulatory  Impad 
Analysis  (RIA)  mtitled  "RagiUatory 
Imped  Analysis  fat  the  Re^onal  hlOx 
SIP  Call  (S^tember  1998)." 

This  RIA  aff«f«  the  costs,  benefits, 
and  economic  impacts  associated  with 
potential  State  implementation 
strategies  for  cranptying  with  this 
rulemaking.  Any  wrritten  comments 
from  OMB  to  EPA  and  any  %irritten  EPA 
reqKxise  to  those  comments  are 
induded  in  the  docket  The  docket  is 
available  for  public  inspection  at  the 
EPA's  Air  Dodcet  Section,  wdiich  is 
listed  in  the  AOOnEMBi  Section  of  this 
preamble.  The  RIA  is  available  in  hard 
copy  by  contacting  the  EPA  Library  at 
the  address  under  "Availability  of 
Related  Information"  and  in  electronic 
form  as  discussed  above  under 
"Availability  of  Related  Infonnation." 

The  RIA  attempts  to  simulate  a 
possible  set  of  Stete  implementetion 
strategies  and  estimates  the  costs  and 
benefits  associated  widi  that  set  of 
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strategies.  The  RIA  concludes  that  the 
national  annual  cost  of  possible  State 
actions  to  comply  with  the  SIP  call  are 
approximately  Si. 7  billion  (1990 
dollars).  The  associated  benefits,  in 
terms  of  improvements  in  health,  crop 
yields,  visibility,  and  ecosystem 
protection,  that  EPA  has  quantified  and 
monetized  range  from  $1.1  billion  to 
$4.2  billion.  Oue  to  practical  analytical 
limitations,  the  EPA  is  not  able  to 
quantify  and/or  monetize  all  potential 
benefits  of  this  action. 

B.  Regulatory  Flexibility  Act:  Small 
Entity  Impacts 

The  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.)  (RFA).  as  amended 
by  the  Small  Business  Regulatory 
Enforcement  Fairness  Act  (Pub.  L,.  No. 
104-121)  (SBREFA),  provides  that 
whenever  an  agency  is  reouired  to 
publish  a  general  notice  oi  proposed 
rulemaking,  it  must  prepare  and  make 
available  an  initial  regulatory  flexibility 
analysis,  unless  it  certifies  that  the 
proposed  rule,  if  promulgated,  will  not 
have  "a  significant  economic  impact  on 
a  substantial  number  of  small  entities." 
5  U.S.C.  605(b).  Courts  have  interpreted 
the  RFA  to  require  a  regulatory 
flexibility  analysis  only  when  small 
entities  will  be  subject  to  the 
requirements  of  the  rule.  See,  Motor  and 
Equip.  Mfrs.  Ass'n  v.  Nichols,  142  F.3d 
449  (D.C  Cir.  1998):  United  Distribution 
Cos.  V.  FERC.  88  F.3d  1105, 1170  (D.C. 
Cir.  1996):  Mid-Tex  Elec.  Co-op.  Inc.  v. 
FERC.  773  F.2d  327,  342  (D.C  Cir.  1985) 
(agency's  certification  need  only 
consider  the  rule's  impact  on  entities 
subject  to  the  rule). 

The  NOx  SIP  Call  would  not  establish 
requirements  applicable  to  small 
entities.  Instead,  it  would  require  States 
to  develop,  adopt,  and  submit  SIP 
revisions  that  would  achieve  the 
necessary  NOx  emissions  reductions, 
and  would  leave  to  the  States  the  task 
of  determining  how  to  obtain  those 
reductions,  including  which  entities  to 
regulate.  Moreover,  because  affected 
States  would  have  discretion  to  choose 
which  sources  to  regulate  and  how 
much  emissions  reductions  each 
selected  source  would  have  to  achieve, 
EPA  could  not  predict  the  effect  of  the 
rule  on  small  entities. 

For  these  reasons,  EPA  appropriately 
certified  that  the  rule  would  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities.  Accordingly, 
the  Agency  did  not  prepare  an  initial 
RFA  for  the  proposed  rule. 

For  the  final  rule,  EPA  is  confirming 
its  initial  certification.  However,  the 
Agency  did  conduct  a  more  general 
analysis  of  the  potential  impact  on  small 
entities  of  possible  State 


implementation  strategies.  This  analysis 
is  documented  in  the  RIA.  The  EPA  did 
receive  comments  regarding  the  impact 
on  small  entities.  These  comments  will 
be  addressed  in  the  Response  to 
Comment  document. 

This  final  rule  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities  because  the 
rule  does  not  establish  requirements  . 
applicable  to  small  entities.  Therefore,  I 
certify  that  this  action  will  not  have  a 
signincant  impact  on  a  substantial 
number  of  small  entities. 

C.  Unfunded  Mandates  Reform  Act 

Title  n  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (Pub.  L.  104-4) 
(UMRA).  establishes  requirements  for 
Federal  agencies  to  assess  the  effects  of 
their  regulatory  actions  on  State,  local, 
and  tribal  governments  and  the  private 
sector.  Under  section  202  of  the  UMRA. 
2  U.S.C  1532.  EPA  generally  must 
prepare  a  written  statement,  including  a 
cost-benefit  analysis,  for  any  proposed 
or  final  rule  that  "includes  any  Federal 
mandate  that  may  result  in  the 
expenditure  by  State,  local,  and  tribal 
governments,  in  the  aggregate,  or  by  the 
private  sector,  of  $100,000,000  or  more 
•  •  *  in  any  one  year."  A  "Federal 
mandate"  is  defined  under  section 
421(6).  2  U.S.C  658(6).  to  include  a 
"Federal  intergovernmental  mandate" 
and  a  "Federal  private  sector  mandate." 
A  "Federal  intergovernmental 
mandate."  in  turn,  is  defined  to  include 
a  regulation  that  "would  impose  an 
enforceable  duty  upon  State,  local,  or 
tribal  governments."  section 
421(5)(A)(i).  2  U.S.C.  658(5)(A)(i). 
except  for.  among  other  things,  a  duty 
that  is  "a  condition  of  Federal 
assistance."  section  421(5)(A)(i)(I).  A 
"Federal  private  sector  mandate" 
includes  a  regulation  that  "would 
impose  an  enforceable  duty  upon  the 
private  sector."  with  certain  exceptions, 
section  421(7)(A).  2  U.S.C.  658(7)(A). 

Before  promulgating  an  EPA  rule  fior 
which  a  written  statement  is  needed 
imder  section  202  of  the  UMRA.  section 
205,  2  U.S.C.  1535,  of  the  UMRA 
generally  requires  EPA  to  identify  and 
consider  a  reasonable  number  of 
regulatory  alternatives  and  adopt  the 
least  costly,  most  cost-effective,  or  least 
burdensome  alternative  that  achieves 
the  objectives  of  the  rule. 

The  EPA  has  prepared  a  written 
statement  consistent  with  the 
requirements  of  section  202  of  the 
UMRA  and  placed  that  statement  in  the 
docket  for  this  rulemaking. 
Furthermore,  as  EPA  stated  in  the 
proposal,  EPA  is  not  directly 
establishing  any  regulatory 
requirements  that  may  significantly  or 


uniquely  affect  small  governments, 
including  tribal  governments.  Thus. 
EPA  is  not  obligated  to  develop  under 
section  203  of  the  UMRA  a  small 
government  agency  plan.  Furthermore, 
as  described  in  the  proposal,  in  a 
manner  consistent  with  the 
intergovernmental  consultation 
provisions  of  section  204  of  the  UMRA 
and  Executive  Order  12875.  EPA  carried 
out  consultations  with  the  governmental 
entities  affected  by  this  rule.  Finally,  the 
written  statement  placed  in  the  docket 
also  contains  a  discussion  consistent 
with  the  requirements  of  section  205  of 
the  UMRA. 

For  several  reasons,  however,  EPA  is 
not  reaching  a  final  conclusion  as  to  the 
applicability  of  the  requirements  of 
UMRA  to  this  rulemaking  action.  First, 
it  is  questicmable  whether  a  requirement 
to  submit  a  SIP  revision  would 
constitute  a  federal  mandate  in  any  case. 
The  obligation  for  a  state  to  revise  its 
SIP  that  arisett  out  of  sections  110(a)  and 
110(k)(5)  of  the  CAA  is  not  legally 
enforceable  by  a  court  of  law,  and  at 
most  is  a  condition  for  continued 
receipt  of  highway  funds.  Therefore,  it 
is  possible  to  view  an  action  requiring 
such  a  submittal  as  not  creating  any 
enforceable  duty  within  the  meaning  of 
section  421(5)(ga)(I)  of  UMRA  (2  U.S.C 
658  (a)(1)).  Even  if  it  did.  the  duty  could 
be  viewed  as  foiling  within  the 
exception  for  a  condition  of  Federal 
assistance  under  section  421(5)(a)(i)(I)  of 
UMRA  (2  U.S.C  658(5)(a)(i)(I)). 

As  noted  earlier,  however, 
notwithstanding  these  issues  EPA  has 
prepared  the  statemmt  that  would  be 
required  by  UMRA  if  its  statutory 
provisions  applied  and  has  consulted 
with  governmental  entities  as  would  be 
required  by  UMRA.  Consequently,  it  is 
not  necessary  for  EPA  to  reach  a 
conclusion  as  to  the  applicability  of  the 
UMRA  requirements,  llie  analysis 
assumes  that  states  would  adopt  the 
control  strategies  that  EPA  assumed  in 
its  analyses  tinderlying  this  action.  The 
EPA  further  notes  that  in  two  related 
proposals  also  signed  today — one 
concerning  federal  implementaticm 
plans  if  States  do  not  comply  with  the 
SIP  call  and  one  concerning  the 
petitions  submitted  to  the  Agency  under 
section  126  of  the  CAA— EPA  is  taking 
the  position  that  the  requirements  of 
UMRA  apply  because  both  of  those 
actions  could  result  in  the  establishment 
of  enforceable  mandates  directiy 
applicable  to  sources  (including  sources 
owned  by  state  and  local  governments). 

D.  Paperwork  Reduction  Act 

The  information  collection 
requirements  in  this  rule  have  been 
submitted  for  approval  to  the  Office  of 
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Management  and  Budget  (OMB)  under 
the  Paperwork  Reduction  Act.  44  U.S.C. 
3501  et  seq.  An  Information  Collection 
Request  (ICR)  document  has  been 
prepared  by  EPA  (ICR  No.  1857.02)  and 
a  copy  may  be  obtained  from  Sandy 
Fanner  by  mail  at  Regulatory 
Information  Division:  U.S. 
Environmental  Protection  Agency 
(2137):  401  M  St..  SW..  Washington,  DC 
20460,  by  email  at 
farmer.sandyOepa.gov,  or  by  calling 
(202)  260-2740.  A  copy  may  also  be 
downloaded  &t>m  the  internet  at  http:/ 
/www.epa.gov/icr.  The  information 
requirements  are  not  effective  until 
OMB  approves  them. 

The  EPA  believes  that  it  is  essential 
that  compliance  with  the  regional 
control  strategy  be  verified.  Tracking 
emissions  is  the  principal  mechanism  to 
ensure  compliance  with  the  budget  and 
to  assure  the  downwind  affected  States 
and  EPA  that  the  ozone  transport 
problem  is  being  mitigated.  If  tracking 
and  periodic  reports  indicate  that  a 
State  is  not  implementing  all  of  its  NOx 
control  measures  beginning  %vith  the 
compliance  date  for  NOx  controls  or  is 
off  track  to  meet  its  statewide  budget  by 
September  30.  2007.  EPA  will  work 
with  the  State  to  determine  the  reasons 
for  noncompliance  and  what  course  of 
remedial  action  is  needed. 

Tlie  reporting  requirements  are 
mandatory  and  the  legal  authority  for 
the  reporting  requirements  resides  in 
section  110(a)  and  301(a)  of  the  CAA. 
Emissions  data  being  requested  in 
today's  rule  is  not  be  considered 
confidential  by  EPA.  Certain  process 
data  may  be  identified  as  sensitive  by  a 
State  and  are  then  treated  as  "State- 
sensitive"  by  EPA. 

llie  reporting  and  record  keeping 
burden  for  this  collection  of  information 
is  described  below: 

Respondents/Affected  Entities:  States, 
along  with  the  District  of  Columbia, 
which  are  included  in  the  NOx  SIP  call. 

Number  of  Respondents:  23. 

Frequency  of  Response:  annually, 
triennially. 

Estimated  Annual  Hour  Burden  per 
Respondent:  289. 

Estimated  Annual  Cost  per 
Respondent:  $7,140.00. 

^timated  Total  Annual  Hour  Burden: 
6.197. 

Estimated  Total  Annualized  Cost: 
$164,190.00. 

There  are  no  additional  capital  or 
operating  and  maintenance  costs  for  the 
States,  along  with  the  District  of 
Columbia,  associated  with  the  reporting 
requirements  of  this  rule.  During  the 
1980s,  an  EPA  initiative  establi^ed 
electronic  commimication  with  each 
State  environmental  agency.  This 


included  a  computer  terminal  for  any 
States  needing  one  in  order  to 
communicate  with  the  EPA's  national 
data  base  systems.  Costs  associated  with 
replacing  and  maintaining  these 
terminals,  as  well  as  storage  of  data 
files,  have  been  accounted  for  in  the  ICR 
for  the  existing  annual  inventory 
reporting  requirements  (OMB  #  2060- 
0088). 

Burden  means  the  total  time,  effort,  or 
financial  resources  expended  by  persons 
to  generate,  maintain,  retain,  or  disclose 
or  provide  information  to  or  for  a 
Federal  agency.  This  includes  the  time 
needed  to  review  instructions;  develop, 
acquire,  install,  and  utilize  technology 
and  systems  for  the  purposes  of 
collecting,  validating,  and  verifying 
information,  processing  and 
maintaining  information,  and  disclosing 
and  providing  information:  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements;  train  personnel  to  be  able 
to  respond  to  a  collection  of 
information;  search  data  sources: 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information. 

An  Agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to  a  collection  of  infonnation 
unless  it  displays  a  currenUy  vaUd  OMB 
control  number.  The  OMB  control 
numbers  for  EPA's  regulations  are  listed 
in  40  CFR  Part  9  and  48  CFR  Chapter 
15. 

Send  comments  on  the  Agency's  need 
for  this  infonnation.  the  accuracy  of  the 
provided  burden  estimates,  and  any 
suggested  methods  for  minimizing 
respondent  burden,  including  through 
the  use  of  automated  collection 
techniques  to  the  Director.  Office  of 
Policy.  Regulatory  Information  Division: 
U.S.  Environmental  Protection  Agency 
(2137):  401  M  St.,  SW.:  Washington,  DC 
20460:  and  to  the  Office  of  .Infoi™*tion 
and  Regulatory  AfCain,  Office  of 
Management  and  Budget,  725  17th  St.. 
NW..  Washington.  DC  20503,  marked 
"Attention:  Desk  Officer  for  EPA." 
Comments  are  requested  by  November 
27. 1998.  Include  the  ICR  number  in  any 
correspondence. 

E.  Executive  Order  13045:  Protection  of 
Children  From  Envirotmtental  Health 
Risks  and  Safety  Risks 

1.  Applicability  of  E.0. 13045 

The  Executive  Order  13045  applies  to 
any  rule  that  EPA  determines  (1) 
"economically  significant"  as  defined 
under  Executive  Order  12866.  and  (2) 
the  environmental  health  or  safety  risk 
addressed  by  the  rule  has  a 
disproportionate  effect  on  children.  If 


the  regulatory  action  meets  both  criteria, 
the  Agency  must  evaluate  the 
environmental  health  or  safety  effects  of 
the  planned  rule  on  children;  and 
explain  why  the  planned  regulation  is 
preferable  to  other  potentially  effective 
and  reasonably  feasible  alternatives 
considered  by  the  Agency.  This 
proposed  rule  is  not  subject  to  E.O. 
13045,  entitled  "Protection  of  Children 
from  Environmental  Health  Risks  and 
Safety  Risks  (62  FR  19885.  April  23, 
1997),  because  it  does  not  involve 
decisions  on  environmental  health  risks 
or  safety  risks  that  may 
disproportionately  affect  children. 

2.  Children's  Health  Protection 

In  accordance  with  section  5(501),  the 
Agency  has  evaluated  the 
environmental  health  ot  safety  effects  of 
the  rule  on  children,  and  found  that  the 
rule  does  not  separately  address  any  age 
groups.  However,  the  Agency  has 
conducted  a  general  analysis  of  the 
potential  changes  in  ozone  and 
particulate  matter  levels  experienced  by 
children  as  a  result  of  the  NOx  SIP  call; 
these  findings  are  presented  in  the 
Regulatory  Impact  Analysis.  The 
findings  include  population-weighted 
exposure  characterizations  for  projected 
2007  ozone  and  PM  concentrations.  The 
population  includes  a  census-derived 
subdivision  for  the  under  18  group. 

F.  Executive  Order  12898: 
Environmental  Justice 

Executive  Order  12896  requires  that 
eadi  Federal  agency  make  achieving 
environmental  justice  part  of  its  mission 
by  idmtifying  and  addressing,  as 
appropriate,  disproportionately  high 
and  adverse  human  health  or 
environmental  effacts  of  its  programs, 
policies,  and  activities  on  minorities 
and  low-income  populations.  The 
Agency  has  conducted  a  general 
analysis  of  the  potential  changes  in 
ozone  and  particulate  matter  levels  that 
may  be  experienced  by  minority  and 
low-income  populations  as  a  rmult  of 
the  NOx  SIP  call;  these  findings  are 
presented  in  the  Regulatory  Impact 
Analysis.  The  findings  include 
population-weighted  exposure 
characterizations  for  projected  ozone  - 
concentrations  and  I^  concentraticms. 
The  population  includes  census-derived 
subdivisions  for  whites  and  non-w^tes. 
and  for  low-income  groups. 

G.  Executive  Order  12875:  Enhancing 
the  Intergovernmental  Partnerships 

Under  Executive  Order  12875.  EPA 
may  not  issue  a  regulation  that  is  not 
required  by  statute  and  that  creetes  a 
mandate  upon  a  State,  local  or  tribal 
government,  unless  the  Federal 
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government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  those  governments.  If 
the  mandate  is  unfunded,  EPA  must 
provide  to  the  Office  of  Management 
and  Budget  a  description  of  the  extent 
of  EPA 's  prior  consultation  with 
representatives  of  affected  State,  local 
and  tribal  governments,  the  nature  of 
their  concerns,  copies  of  any  written 
communications  m>m  the  governments, 
and  a  statement  supporting  the  need  to 
issue  the  regulation.  In  addition. 
Executive  Order  12875  requires  EPA  to 
develop  an  effective  process  permitting 
elected  officials  and  other 
representatives  of  State,  local  and  tribal 
governments  "to  provide  meaningful 
and  timely  input  in  the  development  of 
regulatory  proposals  containing 
simificant  unhinded  mandates." 
Today's  rule  does  not  create  a 
mandate  on  State,  local  or  tribal 
governments.  As  explained  in  the 
discussion  of  UMRA  (Section  X.C).  this 
rule  does  not  impose  an  enforceable 
duty  on  these  entities.  Accordingly,  the 
requirements  of  section  1(a)  of 
Executive  Order  12875  do  not  apply  to 
this  rule.        - 

H.  Executive  Order  13084:  Consultation 
and  Coordination  With  Indian  Tribal 
Governments 

Under  Executive  Order  13084,  EPA 
may  not  issue  a  regulation  that  is  not 
required  by  statute,  that  significantly  or 
uniquely  affects  the  communities  of 
Indian  tribal  governments,  and  that 
imposes  substantial  direct  compliance 
costs  on  those  communities,  unless  the 
government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  the  tribal 
governments.  If  the  mandate  is 
unfunded,  EPA  must  provide  to  the 
Office  of  Management  and  Budget,  in  a 
separately  identified  section  of  the 
preamble  to  the  rule,  a  description  of 
the  extent  of  EPA's  prior  consultation 
with  representatives  of  affected  tribal 
governments,  a  summary  of  the  natiu« 
of  their  concerns,  and  a  statement 
supporting  the  need  to  issue  the 
regulation.  In  addition.  Executive  Order 
13084  requires  EPA  to  develop  an 
effective  process  permitting  elected  and 
other  representatives  of  Indian  tribal 
governments  "to  provide  meaningful 
and  timely  input  in  the  development  of 
regulatory  policies  on  matters  that 
significantly  or  uniquely  affect  their 
communities." 

Today's  rule  does  not  significantly  or 
uniquely  affect  the  communities  of 
Indian  tribal  governments.  The  rule 
applies  only  to  certain  States,  and  does 
not  require  Indian  tribal  governments  to 
take  any  action.  Moreover,  EPA  does 


not.  by  today's  rule,  call  on  States  to 
regulate  NC^  sources  located  on  tribal 
lands.  Accordingly,  the  requirements  of 
section  3(b)  of  Executive  Order  13084 
do  not  apply  to  this  rule. 

The  only  circiunstance  in  which  the 
rule  might  even  indirectly  affect  sources 
on  tribal  lands  would  be  if  the  budget 
set  for  one  or  more  of  the  23 
jurisdictions  reflects  assumed  emissions 
reductions  from  NOx  sources  on  tribal 
lands  located  within  the  exterior 
boundaries  of  those  States.  The  EPA  is 
not  aware  of  any  such  sources. 
However,  to  address  the  possibility  that 
one  or  more  of  the  State  budgets  reflects 
reductions  from  such  sources,  and 
because  any  such  State  generally  would 
not  have  jurisdiction  over  such  sources 
(see  EPA's  rule  promulgated  under  CAA 
section  301(d),  63  FR  7254,  February  12. 
1998).  EPA  M^l  consider  any  request  to 
revise  as  appropriate  the  budget  and 
base  year  2007  emissions  inventory  for 
such  a  State,  based  on  a  demonstration 
that  the  State  does  not  have  authority  to 
regulate  those  sources. 

/.  Judicial  Review 

Section  307(b)(1)  of  the  CAA  indicates 
which  Federal  Couris  of  Appeal  have 
venue  for  petitions  of  review  of  final 
actions  by  EPA.  This  Section  provides, 
in  part,  that  petitions  for  review  must  be 
filed  in  the  Court  of  Appeals  for  (he 
District  of  Columbia  Circuit  if  (i)  the 
agency  action  consists  of  "nationally 
applicable  regulations  promulgated,  or 
final  action  taJcen.  by  the 
Administrator,"  or  (ii)  such  action  is 
locally  or  regionally  applicable,  if  "such 
action  is  based  on  a  determination  of 
nationwide  scope  or  effiect  and  if  in 
taking  such  action  the  Administrator 
finds  and  publishes  that  such  action  is 
based  on  such  a  determination." 

Any  final  action  related  to  the  NOx 
SIP  call  is  "nationally  applicable" 
within  the  meaning  of  section  307(b)(1). 
As  an  initial  matter,  through  this  rule, 
EPA  interprets  section  110  of  the  CAA 
in  a  way  that  could  affect  futtue  actions 
regulating  the  transport  of  pollutants.  In 
addition,  the  NOx  SIP  call,  as  proposed, 
would  require  22  States  and  the  District 
of  Columbia  to  decrease  emissions  of 
NOx.  The  NOx  SIP  call  also  is  based  on 
a  common  core  of  factual  findings  and 
analyses  concerning  the  transport  of 
ozone  and  its  precursors  between  the 
different  States  subject  to  the  NOx  SIP 
call.  Finally,  EPA  has  established 
uniform  approvability  criteria  that 
would  be  applied  to  all  States  subject  to 
the  NOx  SIP  call.  For  these  reasons,  the 
Administrator  also  is  determining  that 
any  final  action  regarding  the  NC^  SIP 
call  is  of  nationwide  scope  and  effect  for 
purposes  of  section  307(b)(1).  Thus,  any 


petitions  for  review  of  final  actions 
regarding  the  NOx  SIP  call  must  be  filed 
in  the  Court  of  Appeals  for  the  District 
of  Columbia  Circuit  within  60  days  bom 
the  date  final  action  is  published  in  the 
Federal  Register. 

/.  Congressional  Review  Act 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  xtf  1996.  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  The  EPA  will 
submit  a  report  containing  this  rule  and 
other  required  information  to  the  U.S. 
Senate,  the  U.S.  House  of 
Representatives,  and  the  Comptroller 
General  of  the  United  States  prior  to 
publication  of  the  rule  in  the  Federal 
Register.  A  "major  rule"  cannot  take 
effect  until  60  days  after  it  is  published 
in  the  Federal  Register.  This  action  is  a 
"major  rule"  as  defined  by  5  U.S.C. 
§  804(2).  This  rule  will  be  effective 
December  28. 1998. 

K.  National  Technology  Transfer  and 
Advancement  Act 

Section  12(d)  of  the  National 
Technology  "Transfer  and  Advancement 
Act  of  1995  (NTTAA).  Pub.  L.  No.  104- 
113.  section  12(d)  (15  U.S.C  272  note) 
directs  EPA  to  use  voluntary  consensus 
standards  in  its  regulatory  activities 
imless  to  do  so  would  be  inconsistent 
writh  applicable  law  or  otherwise 
impractical.  Voliutary  consensus 
standards  are  technical  standards  (e.g.. 
materials  specifications,  test  methods, 
sampling  procedures,  and  bunness 
practices)  that  are  developed  or  adopted 
by  voltmtary  consensus  standards 
bodies.  The  NTTAA  directs  EPA  to 
provide  Congress,  through  OMB. 
explanations  when  the  Agency  decides 
not  to  use  available  and  applicable 
voluntary  consensus  standards. 

Iliis  final  rulemaking  sets  forth  a 
model  trading  program  including 
environmental  monitoring  and 
measurement  provisions  that  States  are 
encoiuaged  to  adopt  as  part  of  their 
SIPs.  If  States  adopt  those  provisions, 
sources  that  participate  in  the  trading 
program  would  be  required  to  meet  the 
applicable  monitoring  requirements  of 
part  75.  In  addition,  this  final 
rulemaking  requires  States  that  choose 
to  regulate  certain  large  stationary 
sources  to  meet  the  requirements  of  the—r: 
SIP  call  to  use  part  75  to  ensure 
compliance  with  their  regulations.  Part 
75  already  incorporates  a  niunber  of 
voluntary  consensus  standards.  In 
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addition.  EPA's  proposed  revisions  to 
part  75  proposed  to  add  two  more 
volimtaiy  consensus  standards  to  the 
rule  (see  63  FR  at  28116-17.  discussing 
ASTM  D5373-93  "Standard  Methods 
for  Instnunental  Determination  of 
Carbon,  Hydrogen  and  Nitrogen  in 
laboratory  samples  of  Coal  and  Coke," 
and  API  Section  2  "Conventional  Pipe 
Provers"  from  Chapter  4  of  the  Manual 
for  Petroleum  Measiuement  Standardb. 
October  1988  edition).  The  EPA's 
proposed  revisions  to  part  75  also 
requested  comments  on  the  inclusion  of 
additional  voluntary  consensus 
standards.  The  EPA  is  finalizing  some 
revisions  to  part  75  now.  inclucung  the 
incorporation  of  two  voluntary 
consensus  standards,  in  response  to 
comments  submitted  on  the  proposed 
part  75  rulemaking: 

(1)  American  Petroleum  Institute 
(API)  Petroleum  Measurement 
Standards,  Chapter  3.  Tank  Gauging: 
Section  lA.  Standard  Practice  for  the 
Manual  Gauging  of  Petroleum  and 
Petroleum  Products,  December  1994; 
Section  IB,  Standard  Practice  for  Level 
Measurement  of  Liquid  Hydrocarbons  in 
Stationary  Tanks  by  Automatic  Tank 
Gauging,  April  1992  (reaffirmed  January 
1997);  Section  2,  Standard  Practice  for 
Gauging  Petroleiun  and  Petroleiun 
Products  in  Tank  Cars,  September  1995; 
Section  3,  Standard  Practice  for  Level 
Measurement  of  Liquid  Hydrocarbons  in 
Stationary  Pressurized  Storage  Tanks  by 
Automatic  Tank  Gauging,  June  1996; 
Section  4,  Standard  Practice  for  Level 
Measurement  of  Liquid  Hydrocarbons 
on  Marine  Vessels  by  Automatic  Tank 
Gauging,  April  1995;  and  Section  5. 
Standani  Practice  for  Level 
Measurement  of  Light  Hydrocarbon 
Liquids  Onboard  Marine  Vessels  by 
Automatic  Tank  Gauging,  March  1997; 
for  §  75.19  and, 

(2)  Shop  Testing  of  Automatic  Liquid 
Level  Gages.  Bulletin  2509  B.  December 
1961  (Reaffirmed  October  1992).  for 
§75.19. 

These  materials  are  availabfe  for 
purchase  from  the  following  address: 
American  Petroleum  Institute. 
Publications  Department.  1220  L  Street 
NW.  Washington.  DC  20005-4070. 

These  standards  are  used  to  quantify 
fuel  use  frt)m  units  that  have  low 
emissions  of  NOx  and  SOx. 

The  EPA  intends  to  finalize  other 
revisions  to  part  75  in  the  near  future 
and  address  comments  related  to  the 
proposed  voluntary  consensus 
standards  and  to  additional  voluntary 
consensus  standards  at  that  time. 

Consistent  with  the  Agency's 
Performance  Based  Measurement 
System,  part  75  sets  forth  performance 
criteria  that  allow  the  use  of  alternative 


methods  to  the  ones  set  forth  in  part  75. 
The  PBMS  approach  is  intended  to  be 
more  flexible  and  cost  efiiective  for  the 
regulated  community;  it  is  also  intended 
to  encourage  iimovation  in  analytical 
technology  and  improved  data  quality. 
The  EPA  is  not  precluding  the  use  of 
any  method,  whether  it  constitutes  a 
voluntary  consensus  standard  or  not.  as 
long  as  it  meets  the  performance  criteria 
specified,  however  any  alternative 
methods  must  be  approved  in  advance 
before  they  may  be  used  under  part  75. 

List  of  Subjects 

40  CFR  Part  51 

Air  pollution  control.  Administrative 
practice  and  procedure,  Carbon 
monoxide.  Environmental  protection, 
Intergovernmental  relations.  Nitrogen 
dioxide.  Ozone.  Particulate  matter, 
Reporting  and  recordkeeping 
requirements.  Sulfur  oxides. 
Transportation,  Volatile  organic 
compounds. 

40  CFR  Parts  72  and  75 

Air  ptollution  control.  Carbon  dioxide. 
Continuous  emissions  monitors.  Electric 
utilities.  Environmental  protection. 
Incorporation  by  reference.  Nitrogen 
oxides.  Reporting  and  recordkeeping 
requirements.  Sulfur  dioxide. 

40  CFR  Part  96 

Environmental  protectimi. 
Administrative  practice  and  procedure. 
Air  pollution  control.  Nitrogen  dioxide. 
Reporting  and  recordkeeping 
requirements. 

Dated:  September  24, 1998. 
Carol  M.  Browner, 
Administrator. 

Appendix  A  to  the  Preamble— Detailed 
Discussion  of  Changes  to  Part  75 

The  following  discussion  addresses 
the  comments  received  Irath  on  the 
SNPR  (68  FR  25902)  and  the  proposed 
part  75  revisions  (68  FR  28032)  that 
relate  to  the  monitoring  of  NOx  mass 
emissions.  In  addition,  it  addresses  the 
comments  received  on  the  excepted 
monitoring  methodology  for  low  mass 
emitting  units  that  would  apply  to  both 
units  affected  by  title  IV  of  the  CAA  and 
to  units  affiected  by  a  State  or  Federal 
NOx  mass  reduction  program  that 
adopted  or  incorporated  the 
requirements  of  this  part. 

I.  NOx  Mass  Monitoring  and  Reporting 
Provisions 

Commenters  raised  four  main  issues 
with  the  proposed  NOx  mass 
monitoring  and  reporting  provisions  in 
subpart  H.  The  first  issue  has  to  do  with 
the  appropriate  monitoring 


requirements  necessary  to  support  a 
NOx  mass  monitoring  program, 
particularly  in  light  of  the  feet  that 
many  of  the  units  that  would  be  subject 
to  a  program  based  on  Part  96  are  not 
currently  monitoring  NOx  mass 
emissions.  The  second  has  to  do  with 
using  a  NOx  concentration  CEMS  and  a 
flow  CEMS  to  calculate  NOx  mass.  The 
third  has  to  do  with  the  requirement  to 
report  NOx  mass  emissions  year  round 
even  though  the  ozone  season  is  only  5 
months  long.  The  final  issue  has  to  do 
with  the  requirement  to  have  petitions 
for  alternatives  to  part  75  be  approved 
by  both  the  state  permitting  authority 
and  by  EPA. 

A.  Background  on  Use  of  Part  75  to 
Monitor  and  Report  NOx  Mass 
Emissions 

Subpart  H  of  the  proposed  part  75 
rule  set  forth  general  monitoring  and 
reporting  requirements  that  sources 
subject  to  a  State  or  Federal  NOx  mass 
emission  reduction  program  could 
incorporate  or  adopt  into  that  program. 
Several  commenters  argued  that  it  was 
inappropriate  to  require  sources,  who 
were  not  already  required  to  meet  the 
requirements  of  part  75.  to  meet  those 
requirements  for  purposes  of  a  state 
program. 

Commenters  who  suggested  that  it 
was  inappropriate  to  require  a  source 
that  is  not  already  subject  to  part  75  to 
meet  the  requirements  of  part  75  for 
purposes  of  a  state  program  suggested 
that  the  State  should  decide  what 
requirements  the  source  needs  to  meet. 
The  EPA  agrees  that  this  would  be 
appropriate  in  the  case  of  a  program  that 
only  affected  that  state.  For  instance,  if 
a  State  was  developing  a  NOx  reduction 
program  to  address  its  own  non- 
attainment  problem,  it  would  not  be 
necessary  to  adopt  requirements  that 
were  consistent  across  a  larger 
geographic  area.  However,  in  a  multi- 
state  program,  particularly  a  multi-state 
trading  program  which  engages  in 
interstate  commerce  like  the  one  set 
forth  in  part  96,  EPA  believes  it  is 
necessary  to  account  for  emissions  in  a 
consistent  manner  across  the  whole 
region.  This  ensures  that  all  sources  that 
participate  in  the  trading  program 
account  for  their  emissions  in  a 
consistent  manner,  ensuring  both 
integrity  in  the  trading  program  and  a 
level  playing  field  for  all  program 
participants.  Therefore,  EPA  believes 
that  it  is  necessary  to  create  one  set  of 
consistent  monitoring  and  reporting 
requirements  that  can  be  used  for  such 
a  program.  This  is  consistent  with  the 
way  the  Act  mandated  that  a  multi-state 
trading  program  be  implemented  under 
Title  rv.  It  is  also  consistent  with  the 
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approach  taken  in  implementing  other 
emissions  standards,  such  as  the  new 
source  performance  standards  that  affect 
many  states.  This  approach  also  makes 
it  easier  for  states  designing  their 
programs  since  they  would  not  have  to 
reinvent  the  monitoring  requirements  in 
each  case. 

Commenters  who  suggested  that  part 
75  did  not  provide  enough  flexibility 
focused  on  three  areas:  they  suggested 
that  other  programs  such  as  REC3AIM 
or  the  ore  trading  program  provided 
more  flexible  non-(XMS  options  for 
units  that  operated  infrequently  or  had 
low  NOx  mass  emissions;  they 
suggested  that  sources  should  be 
allowed  to  use  predictive  emissions 
monitoring  systems  (PEMS);  and  they 
suggested  that  sources  should  be 
allowed  to  use  coal  sampling  and 
weighting  to  determine  heat  input. 

Tne  EPA  believes  that  the  flexibilities 
offered  by  part  75  are  consistent  with 
the  type  of  flexibilities  offered  in 
RECLAIM  and  the  OTC  Program. 
RECLAIM  requires  CEMS  on  all  units 
that  emit  more  than  10  tons  of  any 
individual  pollutant  per  year.  The  OTC 
Program  requires  CEMS  on  all  units  that 
do  not  qualify  as  peaking  units  that  are 
larger  than  250  mmBtu  or  serve 
generators  greater  than  25  MWs.  Subpart 
H  of  part  75  allows  non-CEMS 
alternatives  for  units  that  have 
emissions  less  than  50  tons  per  year  of 
NOx-  If  a  imit  is  not  required  to  report 
SO2  and  CO2  for  Acid  Rain  compliance, 
then  the  unit  may  use  the  low  mass 
emissions  provisions  of  Part  75  if  its 
NOx  emissions  are  less  than  50  tons  per 
year.  Part  75  also  allows  non-CEMS 
alternatives  for  units  that  qualify  as 
peaking  units.  In  both  the  OTC  Program 
and  part  75,  a  peaking  imit  is  defined  as 
a  unit  that  has  a  capacity  factor  of  no 
more  than  10  percent  per  year  averaged 
over  a  three  year  period  and  no  more 
than  20  percent  in  any  one  year.  The 
EPA  believes  that  these  options  provide 
cost  effective  monitoring  methodologies 
for  small  or  infrequently  used  units. 

While  commenters  wno  supported  the 
use  of  PEMS  and  the  use  of  coal 
sampling  and  weighting  asserted  that 
these  methodologies  would  provide  data 
equivalent  to  that  provided  by  the 
methodologies  in  Part  75.  none  of  the 
commentersprovided  any  data  to  justify 
this  claim.  Therefore  EPA  is  not  adding 
specific  requirements  that  would  allow 
either  of  these  methodologies.  It  should 
be  noted  that  subpart  E  of  part  75  does 
provide  a  means  for  a  source  to 
demonstrate  that  an  alternative 
methodology  such  as  PEMS  or  coal 
sampling  and  weighting  is  equivalent  to 
CEMS.  Subpart  E  of  part  75  is  consistent 
with  Performance  Bued  Measurement 


Systems  criteria.  Any  source  %vishing  to 
use  an  alterative  methodology  may 
petition  the  agency  under  subpart  E  of 
part  75. 

B.  Background  on  Use  of  a  NOx 
Concentration  CEMS  and  a  Flow  CEMS 
to  Calculate  NOx  Mass 

Subpart  H  of  the  proposed  part  75 
rule  called  for  sources  in  the  NOx 
Budget  Program  to  monitor  NOx 
emission  rate  in  Ib/mmBtu  using  a  NOx 
concentration  monitor  and  a  diluent 
monitor,  and  then  to  multiply  this  by 
heat  input,  calculated  using  a  flow 
monitor  and  a  diluent  monitor.  Under 
this  proposal,  sources  would  then 
calculate  NOx  mass  emissions  by 
multiplying  the  hourly  NOx  emission 
rate  by  the  hourly  heat  input  to  obtain 
the  poimds  of  NOx  emitted  during  the 
hour.  The  EPA  also  requested  comment 
on  whether  it  would  be  appropriate  for 
sources  in  the  NOx  Budget  Program  to 
use  the  NOx  concentration  monitor  and 
flow  monitor  without  a  diluent  monitor 
to  calculate  NOx  mass  emissions.  This 
is  analogous  to  the  Acid  Rain  Program's 
ourent  approach  to  monitoring  SO2 
mass  emissions. 

Commenters  recommended  that  the 
Agency  require  sources  to  determine 
NOx  mass  emissions  from  pollutant 
concentration  and  stack  gas  volumetric 
flow.  The  commenters  stated  that  this 
approach  would  be  more  accurate,  more 
familiar  to  sources,  and  more  consistent 
with  the  SQ2  mass  emissions  monitoring 
in  the  existing  part  75. 

The  Agency  agrees  that  using  NOx 
pollutant  concentration  and  voliunetric 
flow  is  an  appropriate  method  for 
monitoring  NOx  mass  emissions. 
Today's  final  rule  includes  provisions  in 
Subpart  H  and  Section  8  of  Appendix  F 
of  part  75  tQjillow  sources  to  choose  one 
of  several  options  for  monitoring  and 
calculating  NOx  mass  emissions. 
Sources  may  monitor  NOx  mass 
emissions  by  using  either: 

All  Units 

•  A  NOx  pollutant  concentration 
monitor  and  a  volumetric  flow  monitor, 
or  a  NOx  concentration  monitor  and  a 
diluent  monitor  to  calculate  NOx 
emission  rate  in  Ib/mmBtu.  and  a  flow 
monitor  and  a  diluent  monitor  to 
calculate  heat  input;  or 

•  A  NOx  concentration  mcmitor  and  a 
diluent  monitor  to  calculate  NOx 
emission  rate  in  Ib/mmBtu.  and  a  fiiel 
flow  meter  and  oil  or  gas  sampling  and 
analysis  to  calculate  heat  input;  or 

Oil/Natural  Gas  Fired  Units 

•  Peaking  units  may  use  NOx  to  load 
correlation  procedures  from  Appendix  E 
of  part  75  for  NOx  emission  rate,  and  a 


fuel  flow  meter  and  oil  or  gas  sampling 
and  analysis  to  calculate  heat  input;  or 

•  Units  with  less  than  50  tons  of  Nox 
and  25  tons  of  SO2  may  use  emission 
rates  multiplied  by  either  the  maximiun 
rated  heat  input  capacity  of  the  unit  or 
by  the  actual  heat  input  of  the  unit 
which  may  be  determined  on  a  longer 
term  basis  than  a  single  hour. 

The  EPA  decided  to  allow  sources 
several  options  so  that  they  could  use 
monitoring  equipment  that  is  already 
installed  imder  part  75  to  the  greatest 
extent  possible. 

In  implementing  these  options,  a 
source  would  need  to  designate  a 
primary  approach  to  calculating  NOx 
mass  emissions.  For  example,  the 
designated  representative  of  a  coal-fired 
unit  could  choose  to  designate  a 
primary  monitoring  approach  under 
Option  1  (pollutant  concentration 
monitor  and  diluent  monitor,  and 
diluent  monitor  and  flow  monitor).  The 
designated  representative  could  then 
use  a  (pollutant  concentration  monitor 
and  flow  monitor)  as  a  backup 
monitoring  approach.  This  would  be 
useful  for  periods  when  the  diluent 
monitor  is  not  operating  properly, 
where  NOx  emission  rate  data  in  lb/ 
nunBtu  would  not  be  available,  but  NOx 
mass  emission  data  in  lb  could  still  be 
available.  The  OTC  NOx  Budget 
Program  allows  this  approach  (see 
docket  A-97-35  item  II-I-7). 

In  order  to  make  monitoring  as 
consistent  as  possible  between  the  first 
two  approaches  for  monitoring  NOx 
mass  emissions  using  continuous 
emission  monitoring  systems  (CEMS), 
EPA  is  making  additional  changes  to 
part  75.  First,  the  Agency  is  adcung 
language  in  Section  8  of  Appendix  F 
that  specifies  the  calculations  for  NOx 
mass  emissions  using  either  approach. 
Second,  EPA  is  requiring  sources  that 
use  a  NOx  pollutant  concentration 
monitor  and  a  flow  monitor  as  the 
primary  method  for  calculating  NOx 
mass  emissions  to  substitute  for  missing 
NOx  pollutant  concentration  data  using 
the  same  missing  data  procedures  as  for 
NOx  CEMS  (Ib/mmBtu)  under 
§§  75.31(c).  75.33(c)  and  Appendix  C 
Third,  the  Agency  is  establishing  a 
relative  accuracy  testing  requirement  for 
NOx  pollutant  concentration  monitors 
that  are  used  to  calculate  NOx  mass 
emissions  independently  of  a  NOx 
CEMS  (Ib/mmBtu).  The  NOx  pollutant 
concentration  monitors  will  need  to 
meet  a  relative  acciiracy  of  10.0  percent 
to  pass  the  relative  acciiracy  test  audit 
(RATA).  They  mil  need  to  meet  a 
relative  accuracy  of  7.5  percent  to 
perform  a  RATA  on  an  annual  basis 
instead  of  a  semi-annual  basis.  Because 
the  vast  majority  of  NOx  CEMS  (lb/ 
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mmBtu)  and  SO2  pollutant 
concentration  monitors  routinely  meet  a 
relative  accuracy  of  7.5  percent  or  less, 
the  Agency  concludes  that  it  will  also  be 
possible  for  a  NOx  pollutant 
concentration  monitor,  which  is  part  of 
a  NOx  CEMS,  to  meet  this  standard. 
Fourth,  EPA  requires  these  sources  to 
test  their  NOx  pollutant  concentration 
monitor  and  flow  monitor  for  bias.  If  the 
monitor  is  found  to  be  biased  low,  then 
the  source  must  either  fix  the  monitor 
and  retest  it  to  show  it  is  not  biased,  or 
apply  a  bias  adjustment  factor  to  hoiu-ly 
data.  These  changes  to  part  75  make 
monitoring  consistent  between  the 
difiierent  monitoring  approaches  using 
CEMS.  prevent  underestimation  of 
emissions,  preserve  monitoring 
accuracy,  and  take  advantage  of 
approaches  already  developed  for  other 
monitoring  systems  that  will  be  familiar 
to  sources. 

The  EPA  decided  to  allow  sources  to 
calculate  NOx  mass  emissions  using 
NOx  concentration  and  flow  rate  for 
several  reasons: 

•  This  approach  would  allow  sources 
to  remove  bias  due  to  the  diluent 
monitor  fit>m  calculations  of  NOx  mass 
emissions. 

•  Sources  affected  by  the  NOx  Budget 
Program,  but  not  by  the  Acid  Rain 
PrMram.  such  as  industrial  boilers,  may 
be  Me  to  simplify  their  recordkeeping 
and  reporting  because  they  will  not 
need  to  oilculate  or  report  NOx 
emission  rate  in  Ib/mmBtu  for  each  hour 
for  the  trading  program. 

•  Sources  will  be  able  to  maintain 
higher  availability  of  quality-assured 
NOx  mass  emission  data,  because  they 
will  not  need  to  substitute  missing  data 
for  purposes  of  NOx  mass  emissions 
when  data  are  not  available  from  the 
diluent  monitor. 

•  As  the  conunehters  suggested,  this 
approach  is  more  analogous  to 
monitoring  for  SO2  mass  emissions  in 
the  Add  Rain  Program. 

Because  this  approach  is  already 
allowed  under  the  OTC  NOx  budget 
Program,  EPA  already  has  accounted  for 
this  possibility  in  the  electronic  data 
reporting  format  and  in  its 
computerized  Emission  Tracking 
System. 

For  these  reasons,  the  Agency  believes 
that  it  is  appropriate  to  allow  sources 
the  option  of  monitoring  and  calculating 
NOx  mass  emissions  using  NOx 
pollutant  concentration  and  flow 
mmitors. 

Sources  using  this  approach  may  still 
be  required  to  install  maintain  and 
operate  a  diluent  monitor  to  calculate 
heat  input  if  required  to  do  so  by  their 
state  for  purposes  of  obtaining  data 


needed  to  support  allocation  of  NOx 
allowances. 

C.  Background  on  Year  Round 
Reporting  of  NOx  Mass  Emissions 

The  proposal  would  have  required  all 
units  to  report  NOx  mass  emissions  on 
an  annual  basis  rather  than  on  an  ozone 
season  basis.  One  commenter  noted  that 
since  the  proposed  SIP  call  would  not 
require  emission  reductions  outside  of 
the  ozone  season  it.is  not  necessary  to 
report  NOx  mass  emissions  outside  of 
the  ozone  season.  The  EPA  agrees  that 
solely  for  the  purposes  of  an  ozone 
program,  it  may  not  be  necessary  to 
report  NOx  mass  emissions  outside  of 
the  ozone  season  except  if  a  source 
wants  to  qualify  for  the  low  mass 
emissions  provision.  However  the 
requirements  of  subpart  H  could  be  used 
to  support  NOx  mass  emission 
reduction  programs  where  reductions 
would  be  required  annually.  In 
addition,  the  monitoring  and  reporting 
requirements  could  be  used  to  help 
consolidate  other  State  or  Federal 
reporting  that  would  be  required  on  an 
annual  basis.  Therefore  in  the  final  rule 
the  requirements  of  subpart  H  have  been 
modified  so  that  they  no  longer  require 
aimual  reporting  of  NOx  mass 
emissions,  but  rather  defer  to  the  State 
or  Federal  rule  that  is  incorporating 
these  requirements  to  define  the 
applicable  time  period  for  reporting. 

fai  addition  a  new  section  has  been 
added  to  subpart  H  that  details  how  the 
requirements  of  part  75,  which  are 
designed  to  be  used  annually,  should  be 
used  if  monitoring  and  reporting  is 
being  done  for  only  part  of  the  year. 

Some  of  the  most  significant 
differences  include: 

•  Owners  and  operators  of  units  using 
the  fuel  sampling  procedures  in 
Appendix  D  must  ensure  that  they  have 
accurate  fuel  sampling  information  at 
the  beginning  of  the  ozone  season.  This 
requires  either  sampling  the  fuel  tank 
itself  before  the  start  of  the  ozcme  season 
or  meeting  the  requirements  to  sample 
fuel  deliveries  on  a  year  round  basis. 

•  Historical  lookback  periods  for 
missing  data  periods  only  need  to 
include  data  from  the  ozone  season. 
However,  if  a  monitor  is  out  of  control 
at  the  beginning  of  the  season,  historical 
data  from  seven  months  ago  may 
represent  significantly  different 
operating  conditions  (e.g.  fuel  burned  or 
use  of  control  equipment).  Therefore  the 
AAR  would  have  to  certify  that  the 
operating  conditions  are  representative 
of  the  previous  years  operating 
conditions.  If  the  conditions  are  not 
representative,  the  standard  missing 
data  procedures  could  not  be  used.  In 


this  case  maximiun  potential  NOx  mass 
emissions  would  have  to  be  substituted. 

•  The  owner  or  operator  of  a  unit 
must  ensure  that  the  monitors  used  for 
monitoring  and  reporting  are  in  control. 
Since  CEMS  require  ongoing  quality 
assurance  to  ensure  that  they  are 
operating  properly,  owners  and 
operators  of  units  that  do  not  meet  this 
requirement  during  the  non-ozone 
season  will  have  to  recertify  their 
monitors  before  the  start  of  the  ozone 
season. 

D.  Background  on  Requiring  EPA  and 
the  State  Permitting  Authority  to 
Approve  Alternatives  to  Part  75 

The  proposal  would  have  required 
owners  and  o{>erators  of  units  that  are 
not  subject  to  the  requirements  of  title 
IV  of  the  CAA  that  msh  to  petition  for 
an  alternative  to  any  of  the  requirements 
of  part  75  to  petition  both  the  state 
permitting  authority  and  the 
Administrator.  Several  commenters 
suggested  that  approval  of  one  or  the 
other  should  suffice.  Some  of  the 
commenters  also  noted  that  the 
requirements  were  different  for  units 
affected  by  title  IV,  who  are  only 
required  to  petition  the  Administrator. 

The  EPA  agrees  that  the  requirements 
for  units  afiiacted  by  title  IV  and  units 
not  affiected  by  title  IV  are  inconsistent. 
Because  of  diffierent  requirements  of  the 
Act  this  inconsistency  is  necessary.  The 
EPA  has  the  sole  authority  to  grant 
petitions  to  imits  affected  by  title  IV 
under  §  75.66  of  part  75.  If  a  State 
incorporates  those  monitoring 
requirements  into  its  State  rules,  this 
still  does  not  give  it  the  authority  to 
diange  or  waive  the  monitoring 
requirements  for  a  imit  subject  to  title 
IV.  However,  recognizing  that  granting  a 
petition  aCbcts  the  accounting  of  NOx 
mass  emissions  for  a  State  program.  EPA 
does  intmd  to  woik  cooperatively  with 
State  agencies  on  petition  requests  that 
could  afiiact  monitoring  and  reporting  of 
NOx  mass  emissions. 

For  sources  not  affacted  by  title  IV 
that  are  complying  with  the 
requirements  of  sij^part  H  because  they 
have  been  adopted  or  incorpmated  into 
a  State  SIP.  neither  EPA  nor  the  State 
has  sole  authority  to  apfHove  a  petition 
for  an  alternative.  While  the  State  does 
have  the  authority  to  set  forth  specific 
mtmitoring  and  reporting  requirements 
in  a  SIP  and  submit  those  requirements 
for  EPA  approval,  a  State  does  not  have 
the  discretion  to  modify  the  SIP  by 
ch<»nging  or  Kvaiving  those  monitoring 
and  reporting  requirements  without 
obtaining  EPA  approval.  Likewise.  EPA 
does  not  have  sole  authority  to  revise  a 
SIP  since  the  primary  responsibility  to 
develop  and  implement  a  SIP  is  granted 
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to  the  States  under  the  CAA.  The  EPA 
is  however  required  by  the  CAA  to 
review  and  approve  or  disapprove  SIP 
revisions.  Since  a  petition  to  change  or 
waive  unspedfled  requirements  related 
to  monitoring  and  reporting  can  not  be 
approved  as  part  of  the  original  SIP 
approval  process.  EPA  must  be  involved 
in  any  approvals  of  alternatives  to  the 
SIP. 

In  addition  to  the  title  I  requirements 
for  EPA  to  be  involved  in  approval  of 
petitions  for  alternatives  to  part  75, 
there  are  several  other  reasons  that  EPA 
needs  to  be  involved.  The  first  is  that 
since  EPA  is  administering  the 
emissions  data  collection  system  under 
part  75.  EPA  must  ensure  that  any 
changes  to  the  reporting  requirements 
can  be  handled  by  the  emissions 
tracking  system  that  EPA  maintains. 
Secondly,  in  order  to  ensure  the 
integrity  of  a  multi-state  market  based 
system  and  to  ensure  that  participants 
in  the  system  are  treated  equitably,  it  is 
important  to  ensure  that  sources  are 
treated  equitably  from  State  to  State. 
Therefore,  if  interstate  trading  is  taking 
place  EPA  clearly  has  a  role  in 
approving  petitions  for  alternatives  to 
ensure  that  sources  are  treated 
consistently  from  state  to  state  when 
engaging  in  such  interstate  commerce. 

n.  Low  Mass  Emissions  Excepted 
Monitoring  Methodology 

A.  Background 

In  the  January  11, 1993  Add  Rain 
permitting  rule.  EPA  provided  for  a 
conditional  exemption  from  the 
emissions  reduction,  permitting,  and 
emissions  monitoring  requirements  of 
the  Add  Rain  Program  for  new  units 
having  a  nameplate  capadty  of  25  MWe 
or  less  that  bum  fuels  with  a  sulfur 
content  no  greater  than  0.05  percent  by 
weight,  because  of  the  de  minimis 
nature  of  their  potential  SO3.  CO2  and 
NOx  emissions  (see  58  FR  3593-94  and 
3645—46).  Moreover,  in  the  January  11. 
1993  monitoring  rule,  EPA  allowed  gas- 
fired  and  oil-fired  peaking  units  to  use 
the  provisions  of  Appendix  E,  instead  of 
CEMS,  to  determine  the  NOx  emission 
rate,  stating  that  this  was  a  de  minimis 
exception.  The  EPA  allowed  this 
exception  from  the  requirements  of 
section  412  of  the  CAA  because  the  NOx 
emissions  from  these  units  would  be 
extremely  low,  both  collectively  and 
individually  (see  58  FR  3644-45).  One 
utility  wrote  to  the  Agency,  suggesting 
that  the  Agency  consider  further 
regulatory  relief  for  other  units  with 
extremely  low  emissions  that  do  not  fall 
under  the  categories  of  small  new  units 
burning  fuels  with  a  sulfur  content  less 
than  or  equal  to  0.05  percent  by  weight 


or  gas-fired  and  oil-fired  peaking  imits 
(see  IDocket  A-97-35,  Item  II-D-31). 
The  utility  specifically  suggested  that 
the  Agency  consider  an  exemption,  the 
ability  to  use  Appendix  E.  or  some  other 
simplified  methods  which  are  more  cost 
effective. 

In  the  process  of  implementing  part 
75.  other  utilities  also  nave  suggested  to 
EPA  that  it  provide  regulatory  relief  to 
low  mass  emitting  units  (see  Docket  A- 
97-35.  Items  II-D-29. 11-^^25).  These 
units  might  be  low  mass  emitting 
because  they  use  a  clean  fuel,  such  as 
natural  gas.  and/or  because  they  operate 
relatively  infrequently.  Some  utilities 
stated  that  they  spend  a  great  deal  of 
time  reviewing  the  emissions  data  when 
preparing  quarterly  reports  for  these 
units.  Others  argued  that  it  would  be 
important  to  reduce  monitoring  and 
quality  assurance  (QA)  requirements  in 
order  to  save  time  and  money  currently 
devoted  to  imits  with  minimal 
emissions  (see  Docket  A-97-35,  Item  II- 
E-25). 

In  response  to  the  requests  far 
simplified  monitoring  and 
recordkeeping  requirements  for  units 
which  both  operate  infrequently  and 
have  low  mass  emissions  on  May  21, 
1998  the  Agency  proposed,  under 
$  75.19  of  part  75.  changes  to  the 
monitoring  requirements  that  would 
allow  a  new  excepted  methodology  for 
low  mass  emission  units.  The  proposed 
low  mass  emissions  methodology  would 
have  allowed  units  which  have 
emissions  less  than  25  tons  of  both  NOx 
and  SO2  to  use  a  methodology  with 
reduced  monitoring,  reporting  and 
quality  assurance  requirements  than  the 
use  of  CEMS  or  either  appendix  D  or  E 
methodologies.  The  meUiodology 
proposed  used  a  unit's  maximum  rated 
hourly  heat  input  and  generic  defaults 
for  SO2.  NOx  and  CO2  mass  emissions. 
The  proposed  methodology  was  a  less 
accurate  methodology  for  determining 
emissions  for  SO2,  NOx  and  CO2  but 
would  significantly  reduce  the  burden 
on  industry  for  these  sources.  The 
allowance  of  this  methodology  was 
justified  using  the  de  minimis 
individual  and  aggregate  emissions 
represented  by  the  units  who  would 
qualify  for  the  methodology. 

While  the  proposed  meuodology  did 
not  contain  an  explidt  cutoff  for  CO2. 
EPA  believes  that  the  limited 
applicability  of  the  proposal  ensured 
that  emissions  of  CO2  from  units  that 
would  qualify  to  use  the  proposal  was 
also  de  minimis.  This  is  important, 
because  under  section  821  of  the  Act. 
the  agency  is  also  required  to  collect 
CO2  emissions  data  from  sources  subject 
to  title  IV.  This  data  is  required  to  be 
collected  "in  the  same  manner  and  to 


the  same  extent"  as  required  imder  title 
IV. 

The  Agency  solidted  comments  on 
both  the  proposed  methodology  for 
determining  emissions  and  the 

!>roposed  applicability  limits  of  25  tons 
or  both  NOx  and  SO2  as  well  as  any 
other  comments  related  to  the  proposed 
low  mass  emission  methodology.  In 
reviewing  the  comments  submitted  on 
the  proposal,  the  Agency  noted  that 
several  commenters  suggested  the 
methodology  was  too  restrictive  and 
would  only  allow  reduced  monitoring  to 
a  limited  number  of  units.  The 
commenters  suggested  various  methods 
for  expanding  applicability  to  the  low 
mass  emission  methodology  the  most 
common  which  are;  (i)  remove  the 
requirement  for  imits  to  have  both  SO2 
and  NOx  emissions  of  less  than  25  tons 
and  instead  to  allow  units  to  use  the 
methodology  on  a  pollutant  spedfic 
basis;  (ii)  increase  the  25  ton  limit  for 
NOx  and  SO2  to  50, 100  or  250  tons;  (iii) 
allow  additional  methods  for  calculating 
heat  input;  and  (iv)  allow  the  use  of 
imit-specific  NOx  emission  rates.  One 
other  significant  comment  was  received 
which  indicated  that  the  default  values 
for  NOx  emission  rate  in  table  lb  of 
proposed  §  75.19  (c)  could  significantly 
underestimate  emissions  from  certain 
tynes  of  units. 

In  response  to  the  comments,  which 
generally  advocating  the  applicability  of 
the  low  mass  emissions  methodology  to 
more  units,  the  Agency  is  adopting  the 
proposed  low  mass  emissions 
methodology  Mdth  the  following 
changes:  (1)  the  NOx  applicabiUty  limit 
is  being  raised  to  50  tons  which  will    . 
increase  the  number  of  units  that  can 
use  the  methodology;  (2)  units  are  being 
allowed  an  optional  procedure  for  heat 
input  which  will  increase  the  number  of 
units  that  can  use  the  methodology  and 
provide  more  accurate  emission 
estimates;  (3)  units  are  being  allowed  to 
use  unit-specific  NOx  emission  rates 
determined  through  testing  which  will 
allow  increased  applicability  and  more 
accurate  emissions  estimates  for  NOx: 
and  (4)  the  values  for  NOx  emission  rate 
in  table  lb  of  proposed  75.19  (c)  are 
being  changed  to  prevent 
underestimation  of  emissions  using  the 
methodology. 

B.  Discussion  of  Low  Mass  Emissions 
Methodology 

Today's  new  Low  Mass  Emissions 
methodology  incorporates  optional 
reduced  monitoring,  quality  assurance, 
and  reporting  requirements  into  part  75 
for  units  that  bum  only  natural  gas  or 
fuel  oil,  emit  no  more  than  25  tons  of 
SO3  and  no  more  than  50  tons  of  NOx 
annually,  and  have  calculated  annual 
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SO2  and  NOx  emissions  that  do  not 
exceed  such  limits.  Units  that  are  not 
subject  to  Title  IV  of  the  Act  and  that 
are  only  subject  to  subpart  H  of  part  75 
are  not  required  to  meet  the  SO2  limit 
to  qualify  to  use  the  methodology.  In 
addition,  if  allowed  by  their  State,  they 
may  qualify  as  low  mass  emission  units 
during  the  ozone  season  if  they  emit  less 
than  25  tons  of  NOx  per  ozone  season. 

A  imit  may  initially  qualify  for  the 
reduced  requirements  by  demonstrating 
to  the  Administrator's  satisfaction  that 
the  unit  meets  the  applicability  criteria 
in  §  75.19(a)-  Section  75.19(a)  requires 
fiadlities  to  submit  historical  actual  (or 
projections,  as  described  below)  and 
calciUated  emissions  data  from  the 
previous  three  calendar  years 
demonstrating  that  a  unit  falls  below  the 
25-ton  cutoff  for  SO2  and  the  50  ton 
cutoff  for  NOx-  The  calculated  SOj  mass 
emissions  data  for  the  previous  three 
calendar  years  will  be  determined  by 
choosing  one  of  the  two  heat  input 
options  in  §  75.19(c)  and  the  appropriate 
emission  rate  bom  table  la  in  §  75.19(c). 
The  calculated  NOx  mass  emissions 
data  for  the  previous  three  calendar 
yean  will  be  determined  by  choosing 
one  of  the  two  heat  input  options  in 
§  75.19(c)  and  either  the  appropriate 
emission  rate  &t>m  table  lb  in  §  75.19(c) 
or  a  unit-spedfic  NOx  emission  rate  as 
allowed  under  §  75.19(c).  The  data 
demonstrating  that  a  unit  meets  the 
applicability  requirements  of  §  75.19(a) 
wiU  be  sulMnitted  in  a  certification 
application  for  approval  by  the 
A(uninistrator  to  use  the*  low  mass 
emissions  excepted  methodology. 

For  units  that  lack  historical  data  for 
one  at  more  of  the  previous  three 
calendar  years  (including  new  imits  that 
lack  any  historical  data).  §  75.19(a)  will 
require  the  fadlity  to  provide  (1)  any 
historical  emissions  and  operating  data, 
beginning  with  the  unit's  first  calendar 
year  of  commerdal  operation,  that 
demonstrates  that  the  unit  falls  under 
the  25-ton  cutoffs  for  SO2  and  the  50  ton 
cutoff  for  NOx.  both  with  actual 
emissions  and  with  calculated 
emissions  using  the  proposed 
methodology,  as  described  below;  and 
(2)  a  demonstration  satisfactory  to  the 
Administrator  that  the  unit  will 
continue  to  emit  below  the  tonnage 
cuto^  (e.g.,  for  a  new  unit,  applying  the 
applicable  emission  rates  and  applicable 
hourly  heat  input,  under  §  75.19(c),  to  a 
projection  of  annual  operation  and  fiiel 
usage  to  determine  the  projected  mass 
emissions). 

For  units  with  histcmcal  actual  (or 
projections,  as  described  above) 
amiMiinn*  and  calculated  emissions 
falling  below  the  tonnage  cutoffs. 
CMdlities  allowed  to  use  the  optional 


methodology  in  §  75.19(c)  in  lieu  of 
either  CEMS  or.  where  applicable,  in 
lieu  of  the  excepted  methods  under 
Appendix  D,  E,  or  G  for  the  purpose  of 
determining  and  reporting  heat  input. 
NOx  emission  rate,  and  NOx.  SO2,  and 
CO2  mass  emissions.  The  fadlity  will  no 
longer  be  required  to  keep  monitoring 
equipment  installed  on  low  mass 
emissions  units,  nor  will  it  be  required 
to  meet  the  quality  assurance  test 
requirements  or  QA/QC  program 
requirements  of  Appendix  B  to  part  75. 
Moreover,  emissions  reporting 
requirements  will  be  reduced  by 
requiring  only  that  the  fadlity  report  the 
unit's  hourly  mass  emissions  of  SOj. 
CO2.  and  NOx.  the  fuel  type{s)  burned 
for  each  hour  of  operation,  and  report 
the  quarterly  total  and  year-to-date 
cumulative  mass  emissions,  heat  input, 
and  operating  time,  in  addition  to  the 
unit's  quarterly  average  and  year-to-date 
average  NOx  emission  rate  for  each 
quarter.  Owners  and  operators  may  also 
choose  to  report  partial  hour  operating 
time  and  use  the  operating  time  to 
obtain  a  more  accurate  estimate  of  beat 
input  determined  using  the  maximum 
hourly  heat  input  option.  For  units 
which  use  the  optional  long  term  fuel 
flow  methodology  for  heat  input  the 
source  will  report  hourly  and 
cumulative  quarterly  and  yearly  output 
in  either  megawatts  electrical  output  or 
thousands  of  pounds  of  steam.  For  units 
which  use  unit-specific  NOx  emission 
rates  determined  through  testing, 
reporting  of  the  Part  75  Appendix  E  test 
results  will  be  required.  For  units  that 
have  NOx  controls,  data  demonstrating 
that  these  controls  are  operating 
properfy  will  have  to  be  kept  aa  site. 
Fadlities  will  continue  to  be  required  to 
monitor,  record,  and  report  opadty  data 
for  oil-fired  units,  as  spedfied  under 
§§  75.14(a).  75.57(0,  and  75.64(a)(iii) 
respectively.  Under  §  75.14(c)  and  (d). 
however,  gas-fired,  diesel-fired.  and 
dual-fuel  redprocating  engine  units  will 
continue  to  be  exnnpt  from  opadty 
monitoring  requirements. 

If  an  initially  qualified  imit 
subsequently  bums  fuel  other  than 
natural  gas  or  fiiel  oil.  the  unit  will  be 
disqualified  from  using  the  reduced 
requirements  starting  the  first  date  on 
which  the  fuel  (other  than  natural  gas  or 
fiiel  oil)  burned. 

In  a<klition.  if  an  initially  qualified 
unit  subsequently  exceeds  the  25-ton 
cutoff  for  either  SO2  or  the  50  ton  cutoff 
for  NOx  while  using  the  adopted 
methodology,  the  facility  will  no  longer 
be  allowed  to  uae  the  reduced 
requirements  in  §  75.19(c)  for 
determining  the  afiiacted  unit's  heat 
input.  NOx  emissiao  rate,  or  SO2.  OO2. 
and  NOx  mass  emisaiona  (unless  at  a 


future  time  the  unit  can  again  meet  the 
applicability  requirements  based  on  the 
recent  three  years  of  data).  Adopted 
§  75.19(b)  allows  the  fadlity  two 
quarters  fit>m  the  end  of  the  quarter  in 
which  the  exceedance  of  the  relevant 
ton  cutoff(s)  occurred  to  install,  certify, 
and  report  SO2, 0O2,  and  NOx  daU  from 
a  monitoring  system  that  meets  the 
requirements  of  §§  75.11.  75.12.  and 
75.13.  respectively. 

Under  Uie  low  mass  emission 
excepted  methodologies  in  §  75.19(c),  a 
facility  will  calculate  and  report  hourly 
SO2.  NOx  and  CO2  mass  emissions  by 
multiplying  hourly  unit  heat  input  by 
an  appropriate  emission  rate.  Unit  heat 
input  is  determined  using  one  of  two 
heat  input  methodologies,  maximum 
rated  hourly  heat  input  or  long  term  fuel 
flow;  unit  SO2  and  OO2  emission  rates 
are  determined  using  gen«ic  defaults; 
and  unit  NOx  emission  rate  is 
determined  using  one  of  two 
methodologies,  generic  defaults  or  unit- 
spedfic  NOx  emission  rate  testing. 

Commenters  raised  three  major  issues, 
v^ch  have  led  EPA  to  modify  its 
proposal.  The  three  major  issues  raised 
were:  (i)  Should  the  propoaed  initial 
and  ongoing  applicability  criteria  of  25 
tons  of  both  NChc  and  SC^  be  modified; 
(ii)  was  the  proposed  methodology  for 
estimating  emissions  appropriate  and. 
should  other  options  for  calculating 
emissions  be  allowed;  and  (iii)  what 
should  the  reduced  monitoring  and 
quality  assurance  requirements  be  for 
these  units? 

1.  Applicability  Criteria 

a.  Approach.  Based  on  the  rationale 
described  in  the  preamble  to  the  May 
12. 1998  proposal  (63  FR  28037)  and  in 
the  absence  of  significant  adverse 
comment,  the  Ag«icy  is  using  both 
actual  and  calculated  emissimis  as  the 
basis  for  determining  initial 
applicability. 

b.  Cutoff  Untit  for  Apj^iadality. 
Several  commenters  requested  that  the 
cutoff  limit  for  applicaUlity  of  the  low 
mass  emission  provision  be  incroaaod. 
These  comments  fell  into  two  broad 
categories:  (1)  decouple  the  NOx  and 
SO2  requiremoits  and  allow  units 
«^ch  qualify  as  a  low  mass  emissions 
unit  for  only  one  pollutant  to  monitor 
that  pollutant  using  the  low  mass 
emissions  methodology  (see  Docket  A- 
97-35.  Items.  IV-t)-24.  IV-D-11,  IV-D- 

23.  IV-G-03.  IV-D-20):  and  (2)  raise  the 
tonnage  cutoff  fior  NOx  and  SO2  (see 
Dodaat  A-^7-35.  Items.  IV-G-03.  IV-D- 

24.  IV-D-22.  IV-D-23.  IV-O-07.  IV-G- 
02). 

c.  Determining  tite  Crttwia  for  Low 
Mass  Emitters.  Based  on  oomm«its 
received  the  Agency  believes  that  the 
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low  mass  emission  provision  is 
appropriate  for  units  which  have  low 
mass  emissions  because:  (i)  a  unit  has  a 
low  capacity  factor  usage  or  operates 
infrequently:  or  (ii)  a  unit  has  low  mass 
emissions  despite  a  relatively  high 
capacity  factor  due  to  the  small  size  of 
the  unit.  For  these  units,  the  cost  of 
installing  and  maintaining  CEMS  would 
represent  a  relatively  large  portion  of 
the  total  value  of  the  electricity  or  steam 
produced  by  the  unit.  The  Agency,  also 
reasoned  that  the  types  of  units 
identified  above  can  use  the  excepted 
methodology  without  any  significant 
risk  to  the  environment  or  impairment 
of  the  Agency's  ability  to  meet  its 
obligations  under  the  CAA. 

The  Agency  also  determined  the  types 
of  units  which  were  not  appropriate 
candidates  for  use  of  the  low  mass 
emissions  excepted  methodology.  In 
particular,  the  Agency  has  concerns 
about  allowing  large  numbers  of 
controlled  units  to  use  an  estimation 
methodology  such  as  the  low  mass 
emission  methodology.  Because  many  of 
these  units  have  low  mass  emissions  not 
because  they  operate  infrequently,  but 
rather  because  they  have  controls  which 
reduce  their  emission  rates,  their 
continued  low  mass  emissions  is 
dependent  on  continued  proper 
operation  of  the  controls  on  the  unit. 
The  EPA  believes  that  monitoring  actual 
emission  rates  is  necessary  to  ensure 
that  installed  emission  controls  are 
operating  properly  and  that  actual 
emissions  remain  low.  On  the  other 
hand,  EPA  believes  that  it  is  appropriate 
to  allow  small  or  infrequently  operated 
units  with  controls,  such  as  peaking 
turbines  with  water  or  fuel  injection,  to 
use  the  low  mass  emissions  provision. 
This  is  appropriate  because  as  long  as 
these  units  continue  to  limit  their 
operation,  their  potential  to  emit  still 
remains  low,  even  if  their  controls  are 
not  working.  Therefore,  while  EPA 
believes  it  is  appropriate  to  allow  small 
infrequently  operated  units  with 
controls  that  have  both  low  actual 
emissions  and  a  low  potential  to  emit 
(as  long  as  they  continue  to  operate  at 
low  levels),  EPA  does  not  believe  that  it 
is  appropriate  to  allow  controlled  units 
that  have  large  potential  to  emit  if  their 
controls  are  not  operating  properly  to 
use  this  methodology. 

The  low  mass  emission  excepted 
methodology  is  a  new  exception,  in 
addition  to  the  exceptions  in  the 
existing  rule,  from  the  requirement  for 
a  NOx  CEMS.  The  determination  of 
whether  individual  and  collective 
emissions  covered  by  the  exceptions 
from  CEMS  are  de  minimis  must 
include  consideration  of  emissions  from 
both  new  and  existing  units  that  will 


qualify  to  use  the  new  low  mass 
emissions  excepted  methodology  and 
also  new  and  existing  units  that  will 
qualify  to  use  other  exceptions  frtnn  the 
NOx  CEM  requirement,  i.e.  units  using 
the  existing  appendix  E  excepted 
methodology  and  units  with  new  unit 
exemptions  under  §  72.7. 

The  EPA  has  first  considered  the  level 
of  projected  aggregate  emissions 
determined  to  be  de  minimis  for 
purposes  of  developing  the  new  unit 
exemption  promulgated  in  the  January 
11. 1993  Add  Rain  permitting  rule  (58 
FR  3593-94  and  3645-46).  Aggregate 
emissions  projected  for  units  under  the 
exemption  were  approximately  138 
cumulative  tons  of  SO2  and  1934 
cumulative  tons  of  NOx  emitted  per 
year  from  an  estimated  170  new  units 
which  might  qualify  for  the  exception 
before  the  year  2000.  As  of  September 
of  1998.  278  exemptions  have  actually 
been  granted  under  the  new  unit 
exemption.  The  Agency  estimates  that 
the  level  of  SO3  and  NOx  mass 
emissions  from  these  units  is  226  tons 
of  NOx  and  3163  tons  of  SO2.  The 
Agency  further  believes  that  this  group 
of  excepted  units  will  continue  to 
increase  at  the  current  rate. 

The  EPA  has  also  considered  the  level 
of  emissions  projected  to  be  covered  by 
appendix  E.  The  EPA.  in  the  January  11. 
1993  Add  Rain  monitoring  rule, 
allowed  gas-fired  and  oil-fired  peaking 
units  to  use  the  provisions  of  appendix 
E.  instead  of  CEMS.  to  determine  the 
NOx  emission  rate.  The  Aeency  stated 
that,  even  though  this  method  was  less 
accurate  than  CXMS.  this  was  a  de 
minimis  exception  because  emissions 
from  all  units  that  qualify  to  use  the 
appendix  E  reporting  methodology  were 
projected  to  be  extremely  low.  the  units 
did  not  have  a  NOx  compliance 
obligation,  and  the  cost  of  installing  and 
operating  CEMS  for  these  units  would 
be  high  (see  58  FR  3644-45).  The 
preamble  to  the  January  11, 1993  rule 
estimated  the  emissions  from  oil  and  gas 
units  which  operated  with  a  capadty 
factor  of  less  than  10  percent  to  be 
40.000  tons  of  NOx  per  year.  The 
Agency  has  analyzed  existing  appendix 
E  units  to  determine  the  actual  NOx 
mass  emissions  reported  by  these  units 
in  1997.  This  analysis  indicates  that  in 
1997  approximately  235  units  used  the 
appendix  E  methodology  and  had  total 
emissions  of  approximately  11,000  tons 
of  NOx  in  1997.  (see  Docket  A-97-35, 
Items,  rV-A-l). 

The  Agency  has  then  considered  what 
level  of  total  NOx  emissions  would  be 
de  minimis  for  all  units  that  may  be 
covered  by  de  minimis  exceptions  from 
the  requirement  to  use  CEMS  i.e.  all 
units  using  the  new  unit  exemption. 


appendix  E.  and  the  new  low  mass 
emissions  methodology.  The  Agency 
maintains  that  a  de  minimis  level  of 
total  NOx  emissions  should  not  be  more 
than  one  percent  of  the  total  NOx 
emission  inventory  currently  or  in  the 
future  for  all  units.  This  approach  is 
supported  by  the  treatment  of  40.000 
tons  of  NOx  as  de  minimis  in  the 
January  11. 1993  rule  preamble 
concerning  appendix  E.  which  is 
somewhat  less  than  1  percent  of  the 
total  NOx  emissions  estimated  for  1993. 
However,  the  40.000  tons  of  NOx 
determined  to  be  de  minimis  emissions 
in  1993  is  not  an  appropriate  de 
minimis  level  with  regud  to  current  and 
future  levels  of  NOx  emissions.  Several 
factors  have  increased  the  importance  of 
monitoring  lower  levels  of  NOx 
emissions  induding:  (i)  The  new  more 
stringent  NAAQS  for  ozone  (NOx  is  an 
ozone  precursor);  (ii)  title  IV  Phase  n 
NOx  reductions  which  will  reduce  the 
total  NOx  inventory:  (iii)  today's  NOx 
SIP  call  which  may  result  in  NOx 
compliance  obligations  for  gas-and  oil- 
fired  xmits  and  will  reduce  the  NOx 
emission  inventory;  and  (iv)  State  and 
regional  NOx  reduction  programs,  such 
as  the  OTC  program.  State  RACT  rules 
and  the  RECLAIM  program  in 
California,  which  result  in  NOx 
compliance  obligations  for  gas-and  oil- 
fired  units  and  reduced  NCix  emission 
inventory.  As  a  result,  EPA  views  about 
20.000  tons  (close  to  1  percent  of 
projected  NOx  emission  inventory)  as 
the  de  minimis  level  of  NOx  emissions 
for  the  present  and  foreseeable  future. 
Given  that  appendix  E  units  and  new 
unit  exemption  units  currently  account 
for  about  14,100  tons  of  NOx  there  is  not 
a  large  margin  left  for  establishing 
additional  exception  to  the  CEM 
requirements.  The  Agency  has 
considered  potential  future  growth  in 
the  number  of  units  using  the  new  unit 
exemption  or  appendix  E  in  order  to 
estimate  what  level  of  additional  NOx. 
SO2  and  CO2  emissions  might  be 
appropriate  to  allow  under  the  low  mass 
emissions  methodology.  Taking  account 
of  the  uncertainty  inherent  in  such 
estimates  EPA  has  set  the  applicability 
criteria  for  the  low  mass  emission 
methodology  so  that  the  NOx  emissions 
covered  by  the  methodology  plus  future 
growth  in  NOx  emissions  covered  by  the 
other  current  de  minimis  exceptions 
(appendix  E  and  the  new  unit 
exemption)  will  not  exceed  5000  tons  of 
NOx  per  year  in  the  future. 

The  Agency  has  analyzed  SO2,  NOx 
and  CO2  emissions  and  determined  that, 
as  long  as  the  cutoff's  for  NOx  and  SO2 
are  coupled  so  that  a  unit  must  meet 
both  the  50  tons  of  NOx  and  25  tons  of 
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SO2  limits,  that  SO2.  NOx  and  CO2 
emissions  imder  all  exceptions  from 
CEMS  requirements  will  remain  de 
minimus.  Additionally  decoupling  the 
NOx  and  SO2  tons  would  allow  only 
marginal  simplification  in  monitoring 
while  significantly  complicating  the  low 
mass  emissions  methodology. 

d.  Determining  the  Tonnage  Cutoffs 
for  SO2  and  NOx-  The  Agency  has 
conducted  a  study  of  actual  emissions 
data  frtjm  1997  quarterly  reports  under 
part  75  and  evaluated  potential  tonnage 
cutofk  for  SOx  and  NOx  (see  Docket  A- 
97-35.  Item  IV-A-1).  The  analysis  was 
based  on  the  assumption  that  reported 
1997  emissions  of  NOx  and  SO2  will  be 
more  representative  of  calculated 
emissions  under  the  final  low  mass 
emissions  methodology  than  they  would 
have  been  under  the  proposed 
methodology.  The  assumption  is 
considered  vaUd  because  the  final  low 
mass  emissions  methodology  allows 
more  accurate  heat  input  determination 
using  long  term  fuel  flow  and  the  use  of 
fuel  and  unit  specific  NOx  emission 
rates.  These  options  allow  more 
accurate  emissions  estimates  than  the 
proposed  methodology  would  have. 
This  differs  frt>m  the  analysis  performed 
for  the  proposed  low  mass  emission 
metho(U)logy  which  calculated 
emissions  based  on  operating  hours  and 
maximum  rated  heat  input. 

Based  on  this  analysis.  EPA  estimates 
that  the  existing  Acid  Rain  affected 
sources  that  would  qualify  for  the  low 
mass  emissions  excepted  methodology 
using  a  coupled  50  tons  NOx  and  25 
tons  SO2  limit  would  represent 
aggregate  emissions  of  approximately 
3100  tons  of  NOx  and  approximately 
260  tons  of  SO2  in  1997  from  224  units. 
The  andysis  indicates  that  the 
applicability  has  been  substantially 
increased  in  response  to  the  comments 
received. 

For  the  proposed  25  ton  NOx  cutoff . 
whidi  is  the  limiting  factor  for 
applicability  in  nearly  all  instances,  the 
Agency  has  considered  increasing  the 
tons  of  NOx  to  50  tons.  75  tons.  100 
tons,  and  250  tons  as  suggested  by 
various  commenters.  In  its  analysis,  the 
Agency  kept  SO2  at  25  tons,  as 
discussed  above. 

llie  analysis  showed  that  by 
increasing  the  NOx  limit  to  250  tons 
coupled  to  25  tons  of  SOj.  the  aggregate 
tons  of  NOx  and  SO2  emitted  by  units 
which  could  currently  qualify  for  the 
low  mass  emissions  methodology 
increased  to  approximately  23124  tons 
NOx  and  4503  tons  of  SO2;  this  is 
without  considering  potential  future 
growth  in  the  number  of  units  that 
could  qualify  to  use  this  exemption. 
Increasing  the  cutoff  for  NOx  to  250  tons 


could  also  allow  many  units  with  highly 
effiactive  NOx  controls  to  use  the  low 
mass  emissions  provision.  As  explained 
previously,  units  with  effective  NOx 
controls  and  high  operating  capadty 
should  not  use  the  low  mass  emission 
provision.  The  EPA  condudes  that  with 
a  250  ton  NOx  mass  emissions 
applicability  cutoff,  the  aggregate  NOx 
tons  and  percentage  of  inventory 
potentially  covered  by  all  the  exceptions 
encompassed  would  easily  exceed  the 
de  minimis  level  of  emissions.  The  EPA 
has  therefore,  not  adopted  an  increased 
cutoff  limit  for  NOx  of  250  tons. 
Similarly.  EPA  concludes  that  an 
increased  cutoff  of  100  tons  of  NOx 
would  not  be  consistent  with  the  type 
of  source  which  the  Agency  has 
identifiied  for  use  of  the  low  mass 
emission  excepted  methodology  or  fit 
under  the  de  minimis  level  of  emissions  ' 
defined  for  NOx  by  the  Agency.  At  the 
100  ton  cutoff  for  NOx  coupled  to  a  25 
ton  cutoff  for  SOj  the  aggregate  NOx 
emissions  are  8841  tons  of  NOx  and  540 
tons  of  SO2  from  408  qualifying  units. 
The  analysis  performed  by  the  Agency 
indicates  that  50  tons  of  NOx  coupled 
to  25  tons  of  SO2  is  the  appropriate 
cutoff  limit  for  applicability  to  the  low 
mass  emissions  excepted  methodology. 
The  approximate  aggregate  emissions  of 
3600  tons  of  NOx  and  250  tons  of  SO2 
from  240  sources  allows  the  appropriate 
type  of  units  to  use  the  provisions 
without  great  potential  of  exceeding  a 
de-minimus  level  of  NOx  emissions.  In 
choosing  the  50  ton  NOx  mass  emission 
cutoff  limit  over  other  limits,  the 
Agency  evaluated  the  available  data  and 
applied  the  following  criteria:  (1)  The 
NOx  tons  limit  should  allow  reduced 
monitoring  for  the  units  which  EPA 
determined  were  appropriate  candidates 
for  the  low  mass  emissions  provisions 
during  the  rulemaking  process,  namely  . 
units  with  low  mass  emissions  both 
collectively  and  individually  due  to  low 
operating  levels  or  small  size  but  not 
highly  controlled  units  which  operate  at 
higher  levels;  (2)  the  NOx  tons  limit 
should  allow  reduced  monitoring  for  a 
group  of  units  consistent  with  the  level 
of  de  minimis  emissions  inventory  for 
all  exoeptioios  for  the  CEMS 
requirement;  and  (3)  the  limit  should 
not  jeopardize  the  Agency's  ability  to 
effectively  fulfill  its  obligations  under  of 
the  CAA. 

From  the  analysis  performed,  the 
Agency  has  demonstrated  that 
increasing  the  25  ton  limit  for  SO2 
would  result  in  allowing  few  additional 
sources  the  option  to  use  the  low  mass 
emissions  m^odology.  For  example  at 
a  coupled  50  tons  of  NOx  and  25  tons 
of  SO2  increasing  the  SO2  tonnage  cutoff 


to  50  tons  would  allow  only  7 
additional  imits  to  use  the  methodology. 
The  additional  imits  identified  all 
combusted  oil  as  the  primary  fuel  which 
has  a  very  high  sulfur  content  in 
comparison  to  natural  gas.  While 
natural  gas  fired  units  could  easily 
increase  operations  without  substantial 
increases  in  SO2  emissions  oil  fired 
units  could  not.  The  additicmal  units 
which  bum  oil  and  qualify  are 
considered  inappropriate  candidates  for 
use  of  the  low  mass  emission  provision. 
Therefore,  the  Agency  has  chosen  to 
leave  the  tonnage  limit  at  the  proposed 
level  of  25  tons  for  SO2.  Leaving  the 
cutoff  for  applicabiUty  for  SO2  at  25  tons 
also  reflected  the  opinion  of 
commenters  who  suggested  raising  only 
the  NOx  tonnage. 

When  considering  the  size  cutofb. 
EPA  also  took  into  account  both  the 
effect  that  the  use  of  this  methodology 
could  have  on  other  regulatory  actions 
and  the  effed  that  other  regulatory 
actions  could  have  on  the  number  of 
units  and  percentage  of  emissions  that 
could  be  covered  by  units  using  this 
methodology.  In  particular.  EPA  was 
concerned  about  the  SIP  call.  Units  that 
could  qualify  to  use  the  low  mass 
emission  methodology  do  not  have  a 
NOx  emission  limit  under  title  IV. 
However,  under  the  SIP  call,  imits  that 
are  using  the  monitoring  requirements 
of  part  75  to  comply  wrifii  the 
requirements  of  the  SIP  call,  induding 
units  that  could  qualify  to  use  the  low 
mass  emitter  methodology,  would  have 
an  emission  limit.  As  explained  in 
Section  VI.A.2.C  and  VII.D.3  of  today's 
preamble.  EPA  believes  that  it  is 
important  that  large  sources  of  NOx 
mass  emissions  aociuately  account  for 
their  emissions.  Because  EPA  is 
expecting  substantial  reductions  in  NOx 
emissions  from  the  title  IV  phase  n  NOx 
emission  rate  limits,  the  SIP  call  and 
other  similar  programs.  EPA  believes 
that  even  if  the  total  NOx  emissions 
coming  from  units  that  could  quahfy  for 
the  low  mass  emittw  methodology  does 
tiot  increase,  the  percentage  of 
emissions  coming  from  these  units  will 
increase.  The  EPA  also  believes  that  the 
incentives  provided  under  a  trading 
program  could  encourage  smaller  oil 
and  gas  fired  units  that  may  not 
currently  qualify  under  the  low  mass 
emission  methodology  to  install 
controls.  As  a  resuh,  this  could  increase 
the  number  of  units,  the  amount  of 
emissions  and  the  percentage  of 
emissicms  that  could  be  accounted  for 
by  units  using  this  methodology.  EPA 
believes  that  the  50  ton  cutoff  is 
adequate  to  ensure  that  emissions  from 
units  that  qualify  for  the  low  mass 
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emitter  methodology  are  de-minimis 
today.  In  the  future  however,  growth  in 
the  number  of  units  may  cause  the  level 
of  NOx.  SO2  or  CXI>2  emissions  firom 
units  qualifying  for  and  using  the  new 
unit  exemption,  appendix  E,  the  low 
mass  emitter  provision  and  other 
programs  such  as  the  SIP  call  to  exceed 
a  de-minimis  level  and  the  agency 
reserves  the  right  to  re-assess  any  and 
all  of  these  exceptions  in  the  future  if 
the  need  arises. 

e.  Decoupling  NOx  ond  SO2.  In  order 
to  qualify  for  the  low  mass  emissions 
excepted  methodology,  the  applicability 
criteria  require  a  unit  to  meet  annual 
tonnage  cutoffs  of  25  tons  fw  SO2  and 
50  tons  for  NOx-  The  EPA  has 
considered  whether  the  excepted 
methodology  should  be  available  on  a 
pollutant  specific  level  so  that,  for 
example,  a  tmit  which  fadls  below  the 
tonnage  cutoff  for  SO2  but  not  for  NOx 
could  use  the  excepted  methodology 
under  §  75.19  to  measure  SO2  emissions 
but  use  a  NOx  CEM  or  the  excepted 
methodology  under  appendix  E,  where 
applicable,  to  measure  NOx  emissions. 
All  analysis  the  Agency  has  done 
indicates  that  the  NOx  tonnage  is  the 
limiting  fKtor  for  greater  than  90 
percent  of  all  units  when  applicability 
is  for  units  to  meet  a  coupled  50  tcm 
NOx  and  25  fbn  SO2  limit  (see  Docket 
A-97-35,  Items,  D-A-IO,  IV-A-1)  For 
example,  approximately  20  units  were 
identified  which  would  potentially  be 
qualified  to  use  the  low  mass  emission 
methodology  for  a  50  tons  of  NOx  cutoff 
who  would  not  meet  the  25  tons  of  SO2 
cutoff  and  therefore  be  disqualified  fitnn 
using  the  methodology.  Conversely,  the 
agency's  analysis  indicated  that  leaving 
the  tonnage  cutoff  for  SO2  mass 
emissions  at  25  tons  and  decoupling 
NOx  and  SO2  would  potentially  allow 
approximately  650  units  in  the  program 
to  use  the  low  mass  emissions 
methodology  for  SO3  (see  Docket  A-97- 
35,  Items,  D-A-lO,  IV-A-1).  In 
particular  allowing  decoupling  could 
impair  the  Agency's  ability  to  collect 
data  on  CX>2  amissions  as  required 
under  the  CAA  section  821.  The 
analysis  performed  by  the  Agency 
indicates,  that  even  with  a  25  ton  limit 
on  SO3, 652  units  could  qualify  for  the 
use  of  the  low  mass  emissions 
methodology  for  SO2  only.  Hie  652 
units  identified  represent  approximately 
10  percent  of  the  total  program  heat 
input  and  greater  than  6  percent  of  the 
total  program  OO2  emissions.  If  a  unit 
which  qualified  for  the  use  of  only  SO2 
were  allowed  to  use  the  low  mass 
emissions  methodology  fat  CX)]  the 
result  could  be  overestimation  of  CO2 
emissions  from  a  sizeable  percentage  of 


the  total  CX)]  inventory.  Futiue 
decisions  based  on  such  data  might 
draw  inccHTect  conclusions. 

For  the  reason  stated  above,  if  a  unit 
were  allowed  to  qualify  for  a  single 
pollutant  the  unit  wouJd  be  allowed  to 
use  the  low  mass  emissions 
methodology  for  that  pollutant  only  and 
not  for  CO2  or  heat  input  estimations. 
Therefore,  no  practical  benefit  for 
industry  would  result  from  decoupling 
SO3  and  NOx.  Decoupling  would  not  be 
particularly  beneficiu  because 
qualifying  for  one  pollutant  only  allows 
onfy  minimal  monitoring  reductions 
when  CX)]  and  heat  input  are  not 
simplified.  In  addition  decoupling 
woiild  dramatically  increaae  the 
complexity  of  the  low  mass  emissions 
methodology.  The  added  complications 
which  would  benefit  a  limited  number 
of  sources  in  only  a  limited  way  would 
increase  the  time  and  effort  needed  for 
all  other  sources  in  understanding  and 
implementing  the  methodology.  "Hie 
agency  concludes  that  the  burden  from 
the  increased  rule  complexity  outweighs 
the  benefit  from  decoupling  SO3  and 
NOx. 

The  following  discussions  further 
explain  the  Agencies  position. 

One  of  the  prime  bmefits  of  the  low 
mass  emissions  excepted  methodology 
will  be  the  simplified  reporting  «^(£ 
will  require  less  time  and  a  less 
sophisticated  Data  Acquisition  and 
Handling  System  (DAHS).  In  particular, 
the  need  for  a  DAHS  that  could 
calculate  substitute  data  using  the 
current  missing  data  algorithms  will  be 
removed  because  there  are  no  missing 
data  algorithms  fw  the  low  mass 
emissions  excepted  methodology.  If  the 
excepted  methodology  is  only  ^>plied 
to  one  of  the  pollutants,  much  of  the 
benefit  would  be  negated  because  the 
DAHS  will  still  need  to  be  capable  of 
calculating  substitute  data  for  the 
measured  pollutant  and  close  to  the  full 
quarterly  report  would  still  be  required. 

Another  prime  benefit  of  the  low  mass 
nnissions  excepted  methodology  will  be 
the  reduction  of  monitoring  and  quality 
assurance  requirements.  A  unit  which 
would  qualify  for  SO]  only  would  stiU 
need  to  determine  CX)]  mass  emissions 
using  a  fuel  flow  meter.  Additionally 
the  units  which  would  qualify  are 
primarily  gas  fired  units  whidi  would 
be  aUowed  to  use  appendix  D  for  SO]. 
In  this  case  no  benefit  is  allowed  by 
using  the  low  mass  emisdcms 
methodology.  A  limited  niunber  of  oil 
fired  units  would  be  granted  soma 
reduced  sampling  requirements. 

The  agency's  analysis  indicates  that 
most  units  which  would  qualify  for  NOx 
only  can  use  the  excepted  methodology 
under  appendix  E. 


As  stated  before  the  analysis  indicates 
that  the  benefits  of  decoupling  are 
outweighed  by  the  complications  of 
allowing  decoupliiw. 

/.  The  use  of  the  Low  Mass  Emitter 
Methodology  with  fuels  other  than  oil 
and  natural  gas.  Otoe  commenter 
suggested  that  the  applicability  should 
be  expanded  to  include  other  fuels 
including  low  sulfur  solid  fuels  such  as 
wood.  EPA  disagrees  mth  the 
ccunmenter  who  claims  that  the 
methodology  should  be  irrespective  of 
fuel  type.  "Hie  fuel  type  is  an  integral 
part  of  the  emissions  calculations  and 
insures  that  emissions  are  not 
underestimated.  The  Agency  does  not 
have,  and  the  commenter  did  not 
provide,  sufficient  data  to  justify 
including  wood  fired  solid  fiiel  units 
into  the  low  mass  emission 
methodology.  The  limited  data  EPA  has 
does  not  provide  assurance  that  wood  is 
always  low  in  sulfur  or  that  it  results  in 
low  mass  emissirais  of  NOx.  The  use  of 
AP  42  emission  factors  %vas  considered 
but  rejected  based  00  the  possibility  of 
underestimaticm  of  NOx  emissions 
using  the  AP  42  fKtors.  as  stated  in  the 
January  11, 1993  rule  preamble  at  58  FR 
364445.  If  EPA  is  provided  mth 
information  addrnsing  this  issue  in  the 
future,  EPA  will  consider  expanding  the 
appliosbility  to  units  that  bum  wood  in 
the  future. 

2.  Method  for  Determining  Emissions 

On  May  21, 1998  the  Agency 
propoaed  a  low  mass  emiiuions 
metnodology  which  used  maximum 
rated  heat  input  as  the  only  heat  input 
opticHi  and  default  emission  rates  for 
SO].  NOx.  and  OOi.  The  Agency 
requested  comment  on  whether  this 
methodology  was  appropriate  or 
whether  an  alternate  approach  should 
be  adopted  for  low  mass  emitting  units. 
In  response,  several  commenters 
suggested  dunging  the  method  for 
determining  emissions.  One  commenter 
suggested  allowing  the  use  of  unit- 
specific  NOx  testing  (see  Docket  A-97- 
35.  Item  IV-4)-20).  Another  commenter 
suggested  that  long  term  fuel  flow  heat 
input  be  allowed  as  an  alternative  to  the 

Sroposed  maximum  rated  heat  input 
ne  Docket  A-97-35,  Item  IV-D-13). 
Two  other  commenters  suggested  that 
further  unspecified  options  be  allowed 
for  determining  heat  input  (see  Docket 
A-97-35.  Items.  IV-D-03.  IV-G-02). 
Additionally  several  commenters 
suggested  that  the  reduced  monitoring 
under  the  low  mass  emission 
methodology  was  being  limited  to  too 
fsw  sources  (see  Docket  A-97-35.  Items. 
TV-D-07.  IV-D-22,  IV-4>-23.  IV-4)-24. 
IV-Cy-03).  Other  commenters  made  the 
general  suggestion  that  pari  75  should 
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be  more  consistent  with  the  monitoring 
requirements  of  the  OTC  NOx  Budget 
Program.  Finally  the  Agency  received 
both  comments  and  data  which 
indicated  that  for  uncontrolled  gas  fired 
turbines  combusting  both  oil  and  gas  the 
default  emission  rates  for  NOx  in 
proposed  table  lb  of  §  75.19  (c)  were 
potentially  substantial  underestimations 
of  actual  emission  from  these  types  of 
units  (see  Docket  A-97-35,  Item  IV-D- 
22).  Fiuther  analysis  by  the  Agency 
provided  supporting  evidence  that  the 
emission  rates  in  proposed  75.19  (c), 
table  lb,  might  imderestimate  emissions 
significantly  for  gas  and  oil  fired 
turbines  (see  Docket  A-97-35,  Item  IV- 
A-l).  In  response  to  these  comments 
which  reflected  a  general  desire  to 
expand  the  applicability  of  the  low  mass 
emission  methodology  through  changes 
in  both  the  heat  input  and  NOx 
emissions  methodology,  and  in  light  of 
no  negative  comments  reflecting 
opposition  to  allowing  the  low  mass 
emission  methodology,  the  Agency 
began  analysis  of- what  changes  in  the 
methods  for  determining  heat  input  and 
NOx  emissions  could  be  allowed 
without  risk  of  underestimation  of 
emissions,  or  negative  environmental 
consequences.  The  Agency  received  no 
comments  on  changing  eiUier  the  SO]  or 
CO]  methods  for  determining  emissions 
and  therefore  did  not  attempt  to  change 
these  methodologies. 

a.  Adoption  of  the  Proposed 
Methodology.  In  the  proposal,  the 
Agency  considered  several  methods  for 
determining  the  estimated  emissions  as 
the  basis  for  applicability  of  the  reduced 
monitoring  and  reporting  excepted 
methodology.  For  each  of  the  methods 
considered,  rather  than  using  actual 
measured  sulfur  and  carbon  values, 
CO2.  SO],  and  flow  CEM  readings,  NOx 
CEM  readings,  or  NOx  values  from  an 
Appendix  E  NOx-versus-heat  input 
correlation,  a  facility  will  calculate  the 
unit's  emissions  based  on  an  emission 
rate  factor  and  one  of  two  heat  input 
methodologies.  Since  the  units  that  will 
qualify  for  the  excepted  methodology 
will  still  be  accountable  for  reporting 
emissions  to  the  Agency  and 
siurendering  allowances  based  on  those 
emissions,  where  applicable,  the 
emissions  estimations  will  not  just  be 
used  to  determine  if  the  wait  qualifies 
imder  the  exception;  the  reported 
estimations  will  also  be  used  to 
determine  compliance.  Prior  to  the 
proposal,  some  industry  representatives 
suggested  that  facilities  would  be 
willing  to  use  a  conservative  emission 
estimate,  such  as  a  maximum  potential 
emission  rate  times  the  maximiun  heat 
input,  if  it  would  allow  them  to  save 


time  and  money  currently  spent  on 
monitoring  and  quality  assurance  (see 
Docket  A-97-35.  Items  n-D-30,  II-D- 
43.  n-D-45,  n-E-13,  and  D-E-ZS).  The 
Agency  decided  it  was  appropriate  to 
retain  the  proposed  methodologies  of 
maximum  rated  heat  input  and  default 
SO2,  NOx  and  CO2  emission  rates  for  the 
final  rule.  It  was  also  decided  to  allow 
increased  applicability  of  the  low  mass 
emissions  methodology  throug^ 
optional  unit-specific  NOx  emission  rate 
determinations  and  the  use  of  an 
optional  heat  input  methodology  (e.g., 
long  term  fuel  flow). 

b.  Change  in  Table  lb,  Defauh  NOx 
Emission  Rates.  In  deciding  to  retain  the 
proposed  low  mass  emission 
methodology  as  part  of  the  final  rule  the 
Agency  had  to  consider  that  some 
values  for  NOx  emission  rate  in 
proposed  table  lb  of  §  75.19  (c)  had  a 
high  potential  for  imderestimating 
emissions  in  at  least  some  cases.  The 
Agency  acknowledged  that  increasing 
the  default  NOx  emission  rates  in  table 
lb  of  §  75.19  (c)  will  reduce  the  number 
of  units  allowed  to  use  the  low  mass 
emissions  methodology.  Based  on  the 
comments  received  (see  Docket  A-97- 
35,  Item  IV-D-20)  and  to  both  allow 
increased  applicability  and  increase  the 
default  rates  to  an  appropriate  level,  the 
use  of  NOx  testing  to  determine  units- 
specific  NOx  emissiwj  rates  will  be 
allowed  as  an  alternative  option  to  using 
the  default  NOx  emission  rates  in  table 
lb  of  §  75.19  (c).  Allowing  the  option  of 
unit-specific  NOx  emission  rates  will 
generate  more  realistic  NOx  emission 
rates  than  the  default  NOx  emission 
rates  in  table  lb  of  §  75.19  (c)  and  will 
maintain  some  of  the  simplicity  of  the 
NOx  mass  methodology  from  the  low 
mass  emissions  methodolMy  proposal. 

The  next  issue  was  deciding  which 
defauh  NOx  emission  rates  in  table  lb 
of  §  75,19  (c)  to  raise  and  what  level  to 
raise  the  defaults  to.  As  a  first 
consideration  the  Agency  noted  that  the 
default  NOx  emission  rates  in  table  lb 
of  proposed  §  75.19  (c)  should  be 
incr^ed  to  the  level  at  which  it  will  be 
highly  unlikely  that  any  unit  that 
performed  testing  will  have  a  hi^er 
emission  rate  than  the  defaulL  In  this 
case,  a  source  might  opt  to  use  a  default 
which  would  knowingly  underestimate 
emissions  under  certain  operating 
conditions.  Since  all  of  the  defaults 
used  in  table  lb  of  proposed  §  75.19  (c) 
were  based  on  the  90th  percentile  it  is 
very  likely  that  some  imits  would  have 
a  higher  emission  rate  than  the  NOx 
emission  rates  in  table  lb  of  proposed 
75.19  (c).  For  this  reason,  all  of  the  NOx 
emission  rate  values  in  proposed  table 
lb  were  increased  to  a  level  which  will 
ensure  that  units  will  not  have  higher 


tested  emission  rates  than  the  default 
rates  in  Table  lb.  A  commenter 
suggested  that  these  provisions  be  more 
consistent  with  the  provisions  for  the 
Ozone  Transport  Commission  (OTC), 
NOx  Budget  Program  (see  Docket  A-97- 
35,  Item  IV-D-13).  The  default  emission 
rates  the  Agency  decided  to  adopt  are 
the  default  rates  used  in  the  OTC  NOx 
Budget  Program  (see  Docket  A-97-35, 
Item  n-4-7).  In  the  OTC  NOx  Budget 
Program,  units  similar  in  emission 
characteristics  to  those  who  will  quaUfy 
as  low  mass  emission  units  under 
today's  rule  have  the  option  of  unit 
specific  testing  or  unit  generic  default 
OTC  NOx  emissitm  rates.  In  the  OTC 
NOx  Budget  Program  units  have  chosen 
both  options  basBd  on  owner  or  operator 
preference.  Finally,  adopting  the  NOx 
Budget  Program  dehiults  creates 
consistency  among  programs  which  is  a 
supplementary  benefit. 

c.  Unit-Specific  NOx  Emission  Rate 
Testing.  In  considering  the  options  for 
unit-specific  NOx  emission  rate  testing 
the  Agency  had  to  address  several 
concerns,  including  the  following:  (1) 
Units  wiUi  NOx  controls  who  performed 
imit  specific  testing  with  the  controls 
operating  might  have  the  potential  to 
grossly  underestimate  emissions  if  the 
controls  failed:  (2)  what  sort  of  test 
would  be  appropriate  for  determining 
the  low  mass  emissions  methodology 
fiiel  -and-imit-spedfic  NOx  emission 
rate:  (3)  how  fong  a  period  should  a 
soiUY»  be  allowed  to  use  the  unit- 
specific  NOx  rate  once  determined 
through  testing:  (4)  under  what 
conditions  should  a  source  be  required 
to  retest  for  a  new  imit-specific  NOx 
emission  rate:  (5)  for  sources  with 
historical  reported  nnissions  data  usmg 
CEMS  under  part  75.  what  historical 
NOx  emisaon  rate  value  might  be 
appropriate  for  use  in  lieu  of  an  initial 
test:  and  (6)  if  a  soiut»  owns  multiple 
identical  units,  should  representative 
testing  be  allowed  at  some  of  the  units 
to  represent  all  units. 

The  first  issue  resolved  was  the  use  of 
Appendix  E  of  Part  75  procedures  for 
determination  of  a  imit-spedfic  NOx 
emission  rate  for  each  fuel  combusted 
by  the  unit.  The  unit-specific  NOx 
emission  rate  selected,  for  each  foel 
tested,  will  be  the  highest  recorded  NOx 
emission  rate  from  the  test  at  any  test 
load  or  operating  condition  multiplied 
by  1.15.  Units  which  combust  mtritiple 
foels  can  use,  for  diffwrent  fuels,  either 
a  unit-specific  NOx  rate  determined 
through  testing  or  use  the  default  NOx 
emission  rates  listed  in  table  lb  of 
§  75.19  (c).  For  example,  a  unit  which 
primarily  combusts  oil  but  occasionally 
combusts  natural  gas  could  determine  a 
iinit-specific  NOx  emission  rate  for  oil 
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through  Appendix  E  testing  and  use  the 
default  NOx  emission  rate  ftx)m  table  lb 
of  §  75.19  (c)  for  gas.  For  hours  in  which 
a  unit  combusts  multiple  fuels  in  one 
hour,  the  unit  must  use  the  highest 
emission  rate  for  that  hour  for  all  fuels 
combusted.  In  conducting  the  Appendix 
E  test,  the  requirement  for  monitoring 
heat  input  to  the  unit  during  the  test  is 
removed  as  it  is  an  unnecessary  burden. 
The  multiplier  of  1.15  is  required 
because  of  Agency  analysis  which 
indicates  that  appendix  E  testing  is  not 
representative  of  emissions  at  a  given 
load  at  all  times.  In  particular,  the 
analysis  of  units  witn  NOx  emission  rate 
CEMS  indicated  that  the  NOx  emission 
rate  can  vary  an  average  of  15  percent 
at  a  given  load  during  different  periods 
of  operation.  The  most  probable  cause  of 
the  difference  noted  is  variations  in 
atmospheric  moisture  content.  The 
agency  notes  that  units  which  do 
appendix  E  testing  during  hot  humid 
conditions  would  likely  underestimate 
emissions  during  cooler  less  humid 
conditions.  The  Appendix  E  test  was 
chosen  for  several  reasons  including:  (1) 
many  current  Acid  Rain  sources  which 
might  qualify  for  the  low  mass 
emissions  methodology  already  have 
performed  Appendix  E  testing  and  will 
be  allowed  to  use  their  historical 
Appendix  E  test  data  to  determine  a 
unit-specific  NOx  emission  rate  without 
further  requirements:  (2)  the 
requirements  of  Appendix  E  testing  are 
already  familiar  to  sources  and 
contractors  who  may  perform  the 
testing,  thus  reducing  further  burden 
imposed  by  requiring  new  testing 
methodologies:  (3)  The  use  of  the 
Appendix  E  test  and  the  multiplier  of 
1.15  ensures  that  a  unit  uses  a  NOx 
emission  rate  which  will  not 
underestimate  emissions  at  any  normal 
operating  condition. 

Once  the  Appendix  E  test  was  chosen, 
the  use  of  a  five  year  testing  frequency 
was  deemed  appropriate  as  it  matched 
the  current  Appendix  E  test  period  and 
matches  the  current  permit  renewal 
cjrcle. 

A  special  provision  was  included  in 
the  low  mass  emission  methodology  to 
allow  units  with  historical  CEMS  NG^ 
onission  rate  data  to  determine  a  unit- 
specific  NOx  emission  rate  from 
historical  certified  CEMS  data.  Under 
this  provision  a  unit  will  analyze 
historical  data  from  hours  in  which  a 
unit  combusted  a  particular  fuel.  The 
analysis  will  determine  the  unit-specific 
NOx  emission  rate  which  will  yield  a  95 
percent  confidence  that  the  unit  will  not 
emit  at  a  higher  NOx  emission  rate 
while  combusting  the  fuel  being 
analyzed.  The  Agency  also  considered 
using  the  highest  NOx  rate  fit>m 


historical  data  but  reasoned  that  the 
large  data  sets  used  to  generate  the  unit- 
and  fuel-specific  emission  rate  would 
contain  outliers  which  would  make  the 
procedure  unfeasible  for  most  units.  The 
Agency  considered  several  options  for 
units  which  used  NOx  controls  and 
wished  to  use  unit-specific  NOx 
emission  rates  determined  through 
Appendix  E  testing.  One  option  was  to 
allow  units  to  test  with  the  NOx  control 
devices  not  operating  or  minimized. 
This  option  was  rejected  for  the 
following  two  reasons:  (1)  the  Agency 
does  not  support  adopting  a  rule  which 
would  require  sources  to  operate  in  a 
manner  that  would  increase  emissions: 
and  (2)  some  sources  which  have 
controls  are  not  allowed  to  operate 
when  the  controls  are  not  operating  by 
permit  restrictions  and  these  units 
would  be  disallowed  from  using  the  low 
mass  emission  methodology  unfairly. 
The  Agency  also  considered  not 
allowing  units  with  NOx  emission 
controls  to  use  the  low  mass  emission 
methodology.  While  the  Agency  does 
believe  that  it  is  not  appropriate  to 
include  large  controlled  units,  the 
Agency  does  feel  it  is  appropriate  to 
allow  infrequently  used  controlled 
units,  such  as  peaking  turbines  with 
steam  or  water  injection  to  benefit  from 
the  reduced  requirements  of  this 
methodology  (as  further  explained 
above).  Therefore  this  solution  was 
rejected  as  excluding  many  units  for 
which  the  Agency  believes  it  is 
appropriate  to  allow  reduced 
monitoring  from  more  accurate  and 
more  costly  monitoring  requirements. 

The  Agency  also  considered  allowing 
only  units  with  certain  types  of  controls 
to  use  the  low  mass  emission 
methodology.  This  approach  was 
rejected  because  the  Agency  does  not,  at 
this  time,  have  the  necessary 
information  or  expertise  to  make  an 
appropriate  determination  on  this 
approach. 

The  Agency  also  considered  allowing 
units  to  determine  a  unit-specific  NOx 
emission  rate  using  NOx  controls  with 
no  restriction.  In  analyzing  this  option, 
the  Agency  identified  several  units 
which  would  qualify  for  the  low  mass 
emission  methodology  based  on  the 
applicability  criteria  of  50  tons  of  NOx 
and  25  tons  of  SOj  which  the  Agency 
did  not  believe  were  appropriate  to  use 
the  low  mass  emission  methodology. 
The  units  identified  had  advanced 
control  technologies  such  as  selective 
catalytic  reduction  (SCR)  and  burned 
low  sulfur  fuels  such  as  natural  gas.  The 
units  identified  consistently  reported 
hourly  emission  rates  as  low  as  0.01  lb/ 
mmBtu  as  compared  to  uncontrolled 
rates  which  are  generally  10  to  100 


times  higher  for  these  units.  The  best 
method  of  continued  assurance  that  a 
unit's  NOx  controls  are  o(>erating  is 
monitoring  with  a  NOx  CEMS.  These 
units  also  operated  during  more  than 
half  the  hours  of  a  year  at  an  average 
heat  input  of  greater  than  1000  mmBtu/ 
hr.  While,  for  these  units,  the  potential 
to  underestimate  SOz  emissions  was 
low.  the  potential  to  grossly 
underestimate  NOx  mass  emissions 
using  the  low  mass  emission 
methodology  was  much  greater.  For  this 
reason,  the  Agency  rejected  allowing  a 
controlled  unit  to  use  a  single  emission 
rate  determined  through  Appendix  E 
testing  once  every  five  years  while  NOx 
controls  were  operating. 

The  methodology  the  Agency  adopted 
in  this  rule  was  the  use  of  a  lower  limit 
of  0.15  Ib/mmBtu  for  a  unit-specific 
NOx  emission  rate  for  units  which  opt 
to  perform  unit-and  fuel-specific 
Appiendix  E  testing  while  controls  are 
operating.  For  units  vtrith  NOx  emission 
controls,  which  perform  unit-specific 
NOx  emission  rate  testing  and  whose 
test  results  in  a  NOx  emission  rate  of 
less  than  0.15  Ib/mmBtu.  the  source  will 
use  the  NOx  emission  rate  limit  of  0.15 
Ib/mmBtu  for  the  unit-specific  NOx 
emission  rate  instead  of  the  lower  tested 
NOx  emission  rate.  Units  with  NOx 
emission  controls  who  perform  unit- 
specific  NOx  emission  rate  testing  and 
whose  results  from  the  testing  indicate 
a  NOx  emission  rate  of  higher  than  0.15 
Ib/mmBtu  will  be  required  to  use  the 
higher  NOx  emission  rate  as  the  fuel- 
and  unit-specific  NOx  emission  rate.  In 
considering  this  approach  the  Agency 
considered  using  the  lowest  NOx 
emission  rate  proposed  in  75.19  (c). 
Table  lb.  of  0.172  Ib/mmBtu.  as  well  as 
0.15  Ib/mmBtu.  0.1  Ib/mmBtu  and  0.05 
Ib/mmBtu  as  lower  limits  for  NOx 
emission  rate.  The  proposed  gas  fired 
turbine  emission  rate  was  0.172  lb/ 
mmBtu.  Using  0.172  Ib/mmBtu  as  the 
lower  limit  for  controlled  imits  was 
rejected  as  being  an  arbitrary  choice 
based  on  a  number  representative  of 
only  a  single  class  of  units  and  not 
representative  of  the  difference  between 
controlled  and  uncontrolled  units.  An 
analysis  was  performed  to  determine  a 
reasonable  lower  cutoff  between 
controlled  and  uncontrolled  units 
which  would  allow  controlled  imits  to 
qualify  for  the  reduced  monitoring 
provisions  of  the  excepted  low  mass 
emission  methodology  without  serious 
risk  of  underestimation  of  emissions. 
The  analysis  indicated  that  a  minimum 
allowable  emission  rate  of  0.15  lb/ 
mmBtu  for  controlled  units  best  allowed 
for  fairness  between  controlled  and 
uncontrolled  units  and  insured  that  very 
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large  units  with  high  operating  hours 
and  extremely  low  NOx  emission  rates 
will  not  be  allowed  to  use  the  low  mass 
emission  excepted  methodology.  The 
Agency's  decision  was  also  heavily 
influenced  by  the  desire  to  insure  that 
overall,  the  emission  rate  chosen  would 
insure  that  aggregate  emissions  of 
controlled  units  were  indeed  de 
minimis.  The  Agency  notes  that  the 
lower  limit  of  0.15  Ib/mmBtu  NOx 
emission  rate,  when  coupled  with  the 
annual  limit  of  50  tons  of  NOx, 
effectively  limits  the  annual  heat  input 
of  units  using  the  methodology  to 
666.666  mmBtu  annual  heat  input. 
Analysis  done  by  EPA  foimd  this  to  be 
an  appropriate  limit  on  heat  input  for 
the  low  mass  emission  excepted 
methodology  (see  Docket  A-97-35.  Item 
IV-D-20).  In  general,  the  lower 
emission  rate  limit  for  controlled  units, 
and  uncontrolled  units  inability  to 
achieve  such  low  rates,  combines  to 
limit  the  low  mass  emission 
methodology  to  the  infrequently 
operated  low  mass  emitting  imits  the 
Agency  was  targeting  for  use  of  the 
provision  in  today's  new  rule. 

Controlled  units  that  use  this 
methodology  are  also  subject  to 
additional  requirements.  The  owner  or 
operator  of  the  imit  must  ensure  that  the 
controls  we  being  operated  in  the  same 
manner  that  they  were  operated  during 
the  unit  specific  testing.  Documentation 
of  this  must  be  kept  on  site.  Any  hoiu 
that  the  controls  are  not  operating 
properly,  the  owner  or  operator  must 
use  the  default  emission  rates  for  NOx 
in  table  l.b  of  §  75.19  (c).  rather  than  the 
emission  rate  determined  through  unit 
specific  testing. 

Based  on  experience  gained  workmg 
with  the  ore  in  the  implementation  of 
the  OTC  NOx  budget  program.  EPA 
believes  that  many  of  the  units  that  may 
benefit  from  this  new  excepted 
monitoring  methodology  are  banks  of 
identical  small  emission  turbines.  The 
OTC  has  allowed  these  imits  to  do 
representative  sampling  at  a  number  of 
units  rather  than  requiring  testing  at  all 
of  the  units.  While  none  of  the 
commenters  mentioned  this  specific 
flexibility  of  the  OTC  NOx  Budget 
program.  EPA  believes  that  this  is  one 
of  the  flexibilities  that  commenters  who 
suggested  adopting  some  of  the 
meiSiodologies  that  the  OTC  has  allowed 
for  smaller  units  were  referring  to. 
Therefore  this  final  rule  contains  a 
similar  allowance  for  identical  units.  If 
the  owner  or  operator  of  a  number  of 
imits  that  are  located  at  one  facility  can 
demonstrate  that  those  units  are 
identical,  this  final  rule  will  allow, 
emission  rate  testing  to  be  done  at  a 
representative  number  of  units. 


d.  The  Adoption  of  Maximum  Rated 
Heat  Input  as  Proposed.  While  several 
commenters  suggested  allowing 
alternative  methods  for  determining 
heat  input,  none  directly  suggested 
replacing  or  altering  the  basic  heat  input 
approach  as  an  option  (as  described  in 
68  FR  28037-8).  For  this  reason  the 
maximum  rated  hourly  heat  input 
option  from  the  proposal  was  retained 
as  a  less  accurate  but  acceptable 
approach. 

e.  Long  Term  Fuel  Flow  for  Heat  Input 
Determination.  To  allow  greater 
flexibility  to  units  under  the  low  mass 
emissions  methodology  and  to  allow 
more  realistic  estimations  of  heat  input 
as  suggested  by  several  commenters  the 
Agency  is  allowing  the  use  of  long  term 
fuel  flow  measurements  to  determine 
heat  input  to  low  mass  emitting  units  as 
described  earlier.  The  Agency  chose  to 
adopt  this  methodology  for  the 
following  reasons:  (1)  The  methodology 
allows  more  accurate  measurements  of 
total  heat  input  into  a  unit  over  the 
reporting  period  than  the  use  of 
maximum  rated  hourly  heat  input;  (2) 
the  methodology  has  proven  to  be 
usable  by  sources  who  have  chosen  to 
use  a  similar  method  in  the  Ozone 
Transport  Commission,  NOx  Budget 
Program:  and  (3)  the  methodology  is 
straightforward  and  is  optional  for 
sources  which  might  be  excluded  from 
using  the  low  mass  emissions 
methodology  if  allowed  to  use 
maximum  rated  hourly  heat  input  only. 

3.  Reduced  Monitoring  and  Qiality 
Assurance  Requirements.  As  discussed 
above,  today's  rule  allows  facilities  to 
use  a  maximum  rated  hourly  heat  input 
value  and  an  emission  rate  factor  to 
determine  the  mass  emissions  from  a 
low-emitting  unit  for  each  hour  of  actual 
operation.  This  approach  involves  no 
actual  emissions  monitoring  and 
minimal  quality  assurance  activities. 
Instead,  the  facility  will  only  need  to 
keep  track  of  whether  the  unit 
combusted  any  fuel  for  a  particular  hour 
and  what  type  of  fuel  was  combusted. 
In  this  way.  the  revised  rule 
significantly  reduces  the  burden  on 
affected  facilities,  while  sUll  ensuring 
that  emissions  are  not  under  reported. 

For  owners  or  operators  which  opt  to 
use  either  the  long  term  fuel  flow 
methodology  or  a  fuel-and  unit-specific 
NOx  emission  rate,  some  additional 
quality  assurance  will  be  required.  As 
these  two  options  under  the  low  mass 
emission  methodology  are  not  required 
and  will  allow  units  which  would  not 
otherwise  qualify  to  use  the  low  mass 
emission  methodology,  the  additional 
quality  assurance  requirements  are  not 
burdensome  to  the  sources  using  either 


long  term  fuel  flow  or  unit-specific  NOx 
emission  rates. 

For  the  reasons  set  forth  in  the 
preamble,  parts  51,  72,  75,  and  96  of 
chapter  I  of  title  40  of  the  Code  of 
Federal  Regufations  are  amended  as 
follows: 

PART  51— REQUIREMENTS  FOR 
PREPARATKNI,  ADOPTION.  AND 
SUBMITTAL  OF  IMPLEMENTATION 
PLANS 

1.  The  authority  citation  for  part  51 
continues  to  read  as  follows: 

Aulbority:  42  U.S.C  7401-7671q.       

Subpart  Q— Control  Stratagy 

2.  Subpart  G  is  amended  to  add 

§§  51.121  and  51.122  to  read  as  follo*»rs: 

f  51.121  HndkigsandraquirMnMilsfor 
submistfon  of  State  hnplwiwnMton  plan 
ravMona  rMMne  to  emiaalom  ol  oxMm  of 


(a)(1)  The  Administrator  finds  that  the 
State  implementation  plan  (SIP)  for  each 
jurisdiction  listed  in  paragraph  (c)  of 
this  section  is  substantially  inadequate 
to  comply  with  the  requirements  of 
secUon  110(a)(2KDMi)a)  of  the  Clean  Air 
Act  (CAA),  42  U.S.C  7410(a)(2)(D)(i)(I). 
because  the  SIP  does  not  include 
adequate  provisions  to  prohibit  sources 
and  other  activities  from  emitting 
nitrogen  oxides  ( "NOx")  in  amounts 
that  will  contribute  significantly  to 
nonattainment  in  one  or  more  other 
States  with  respect  to  the  1-hour  ozone 
national  ambient  air  quality  standards 
(NAAQS).  Each  of  the  jurisdictions 
listed  in  paragraph  (c)  of  this  section 
must  submit  to  EPA  a  SIP  revision  that 
cures  the  inadequacy. 

(2)  Under  section  110(a)(1)  of  the 
CAA.  42  U.S.C.  7410(a)(1).  the 
Administrator  determines  that  each 
jurisdiction  listed  in  paragraph  (c)  of 
this  section  must  submit  a  SIP  revision 
to  comply  with  the  requirements  of 
secUon  110(a)(2)(D)(i)a).  42  U.S.C 
74lO(a)(2)P)(i)a).  through  the  adopUon 
of  adequate  provisions  prohibiting 
sources  and  other  activities  fit>m 
emitting  NOx  in  amounts  that  will 
contribute  significantly  to 
nonattaiiunent  in,  or  interfere  with 
maintenance  by.  one  or  more  other 
SUtes  with  respect  to  the  8-hour  ozone 
NAAQS. 

(b)(1)  For  each  jurisdiction  listed  in 
paragraph  (c)  of  this  section,  the  SIP 
revision  required  under  paragraph  (a)  of 
this  section  will  contain  adequate 
provisions,  for  purposes  of  complying 
with  section  110(a)(2)(D)(i)(I)  of  the 
CAA,  42  use  7410(aM2)(D)(i)(I).  only 
ifthe  SIP  revision: 
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(i)  Contains  control  measures 
adequate  to  prohibit  emissions  of  NOx 
that  would  otherwise  be  projected,  in 
accordance  with  paragraph  (g)  of  this 
section,  to  cause  the  jurisdiction's 
overall  NOx  emissions  to  be  in  excess  of 
the  budget  for  that  jurisdiction 
described  in  paragraph  (e)  of  this 
section  (except  as  provided  in  paragraph 
(b)(2)  of  this  section), 

(ii)  Requires  full  implementation  of 
all  such  control  measures  by  no  later 
than  May  1,  2003.  and 

(iii)  Meets  the  other  requirements  of 
this  section.  The  SIP  revision's 
compliance  with  the  requirement  of 
paragraph  (b)(l)(i)  of  this  section  shall 
be  considered  compliance  with  the 
jurisdiction's  budget  for  purposes  of  this 
section. 

(2)  The  requirements  of  paragraph 
(b)(l)(i)  of  this  section  shall  be  deemed 
satisfied,  for  the  portion  of  the  budget 
covered  by  an  interstate  trading 
program,  if  the  SIP  revision: 

(i)  Contains  provisions  for  an 
interstate  trading  program  that  EPA 
determines  will,  in  conjunction  with 
interstate  trading  programs  for  one  or 
more  other  jurisdictions,  prohibit  NOx 
emissions  in  excess  of  the  sum  of  the 
portion  of  the  budgets  covered  by  the 
trading  programs  for  those  jurisdictions; 
and 

(ii)  Conforms  to  the  following  criteria: 

(A)  Emissions  reductions  used  to 
demonstrate  compliance  with  the 
revision  must  occur  during  the  ozone 
season. 

(B)  Emissions  reductions  occurring 
prior  to  the  year  2003  may  be  used  by 
a  source  to  demonstrate  compliance 
with  the  SIP  revision  for  the  2003  and 
2004  ozone  seasons,  provided  the  SIP's 
provisions  regarding  such  use  comply 
with  the  requirements  of  paragraph 
(e)(3)  of  this  section. 

(C)  Emissions  reduction  credits  or 
emissions  allowances  held  by  a  source 
or  other  person  following  the  2003 
ozone  season  or  any  ozone  season 
thereafter  that  are  not  required  to 
demonstrate  compliance  with  the  SEP 
for  the  relevant  ozone  season  may  be 
banked  and  used  to  demonstrate 
compliance  with  the  SIP  in  a 
subsequent  ozone  season. 

(D)  Early  reductions  created  according 
to  the  provisions  in  paragraph 
(b)(2)(ii)(B)  of  this  section  and  used  in 
the  2003  ozone  season  are  not  subject  to 
the  flow  control  provisions  set  forth  in 
paragraph  (b)(2)(ii)(E)  of  this  section. 

(E)  Starting  with  the  2004  ozone 
season,  the  SIP  shall  include  provisions 
to  limit  the  use  of  banked  emissions 
reduction  credits  or  emissions 
allowances  beyond  a  predetermined 


amount  as  calculated  by  one  of  the 
following  approaches: 

[1]  FolTowmg  the  determination  of 
compliance  after  each  ozone  season,  if 
the  total  number  of  emissions  reduction 
credits  or  banked  allowances  held  by 
sources  or  other  persons  subject  to  the 
trading  program  exceeds  10  percent  of 
the  sum  of  the  allowable  ozone  season 
NOx  emissions  for  all  sources  subject  to 
the  trading  program,  then  all  banked 
allowances  used  for  compliance  for  the 
following  ozone  season  shall  be  subject 
to  the  following: 

(j)  A  ratio  will  be  established 
according  to  the  following  formula: 
(0.10)  X  (the  sum  of  the  allowable  ozone 
season  NOx  emissions  for  all  sources 
subject  to  the  trading  program)  -•■  (the 
total  number  of  banked  emissions 
reduction  credits  or  emissions 
allowances  held  by  all  sources  or  other 
persons  subject  to  the  trading  program). 

{ii)  The  ratio,  determined  using  the 
formula  speciHed  in  paragraph 
(b)(2)(ii)(E)(l)(i)  of  this  section,  will  be 
multiplied  by  the  number  of  banked 
emissions  reduction  credits  or 
emissions  allowances  held  in  each 
account  at  the  time  of  compliance 
determination.  The  resulting  product  is 
the  number  of  banked  emissions 
reduction  credits  or  emissions 
allowances  in  the  account  which  can  be 
used  in  the  ciurent  year's  ozone  season 
at  a  rate  of  1  credit  or  allowance  for 
every  1  ton  of  emissions.  The  SIP  shall 
specify  that  banked  emissions  reduction 
credits  or  emissions  allowances  in 
excess  of  the  resulting  product  either 
may  not  be  used  for  compliance,  or  may 
only  be  used  for  compliance  at  a  rate  no 
less  than  2  credits  or  allowances  for 
every  1  ton  of  emissions. 

[2)  At  the  time  of  compliance 
determination  for  each  ozone  season,  if 
the  total  number  of  banked  emissions 
reduction  credits  or  emissions 
allowances  held  by  a  source  subject  to 
the  trading  program  exceeds  10  percent 
of  the  soiut:e's  allowable  ozone  season 
NOx  emissions,  all  banked  emissions 
reduction  credits  or  emissions 
allowances  used  for  compliance  in  such 
ozone  season  by  the  source  shall  be 
subject  to  the  following: 

(j)  The  source  may  use  an  amount  of 
banked  emissions  reduction  credits  or 
emissions  allowances  not  greater  than 
10  percent  of  the  source's  allowable 
ozone  season  NOx  emissions  for 
compliance  at  a  rate  of  1  credit  or 
allowance  for  evenr  i  ton  of  emissions. 
iii)  The  SIP  shall  specify  that  banked 
emissions  reduction  credits  or 
emissions  allowances  in  excess  of  10 
percent  of  the  source's  allowable  ozone 
season  NOx  emissions  may  not  be  used 
for  compliance,  or  may  only  be  used  for 


compliance  at  a  rate  no  less  than  2 
credits  or  allowances  for  every  1  ton  of 
emissions. 

(c)  The  following  jurisdictions 
(hereinafter  referred  to  as  "States")  are 
subject  to  the  requirements  of  this 
section:  Alabama,  Connecticut, 
Delaware.  Georgia.  Illinois,  Indiana. 
Kentucky.  Maryland.  Massachusetts, 
Michigan,  Missouri,  New  Jersey,  New 
York,  North  Carolina,  Ohio, 
Pennsylvania,  Rhode  Island,  South 
Carolina,  Tennessee,  Virginia,  West 
Virginia,  Wisconsin,  and  the  District  of 
Columbia. 

(d)(1)  The  SIP  submissions  required 
under  paragraph  (a)  of  this  section  must 
be  submitted  to  EPA  by  no  later  than 
September  30, 1999. 

(2)  The  State  makes  an  official 
submission  of  its  SIP  revision  to  EPA 
only  when: 

(i)  The  submission  conforms  to  the 
requirements  of  appendix  V  to  this  part; 
and 

(ii)  The  State  delivers  five  copies  of 
the  plan  to  the  appropriate  Regional 
Office,  with  a  letter  giving  notice  of 
such  action. 

(e)(1)  The  NOx  budget  for  a  State 
listed  in  paragraph  (c)  of  this  section  is 
defined  as  the  total  amount  of  NOx 
emissions  from  all  sources  in  that  State, 
as  indicated  in  paragraph  (e)(2)  of  this 
section  with  respect  to  that  State,  which 
the  State  must  demonstrate  that  it  will 
not  exceed  in  the  2007  ozone  season 
pursuant  to  paragraph  (g)(1)  of  this 
section. 

(2)  The  State-by-State  amounts  of  the 
NOx  budget,  expressed  in  tons,  are  as 
follows: 


State 

Alabama , 

Connecticut , 

Delaware 

District  ol  Columbia 

Georgia  

Illinois 

Indiana _.. 

Kentucky 

Maryland 

Massactiusetts 

Michigan 

Missouri 

New  Jersey 

h4ew  York  

North  Carolina 

Ohk)  

Permsytvania .^ 

Rhode  Island „. 

S<xilh  Carolina 

Tennessee  

Virginia „ 

West  Virginia 

Wisconsin , 

Total 


Budget 


158,677 

40,573 

18,523 

6,792 

177,381 

210.210 

202.584 

155.698 

71.388 

78.168 

212,199 

114,532 

97,034 

179,769 

151,847 

239,898 

252,447 

8,313 

109,425 

182,476 

155,718 

92,920 

106.540 


3.023.113 
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(3)(i)  Notwithstanding  the  State's 
obligation  to  comply  with  the  budgets 
set  forth  in  paragraph  (e)(2)  of  this 
section,  a  SIP  revision  may  allow 
sources  required  by  the  revision  to 
implement  NOx  emission  control 
measures  by  May  1,  2003  to  demonstrate 


occurred  during  an  ozone  season 
between  September  30, 1999  and  May  1, 
2003. 

[4)  The  emissions  reduction  must  be 
quantified  according  to  procedures  set 
forth  in  the  SIP  revision  and  approved 
by  EPA.  Emissions  reductions 


compliance  in  the  2003  and  2004  ozone      implemented  by  sources  serving  electric 


seasons  using  credit  issued  from  the 
State's  compliance  supplement  pool,  as 
set  forth  in  paragraph  (e)(3)(iii)  of  this 
section. 

(ii)  A  source  may  not  use  credit  from 
the  compbance  supplement  pool  to 
demonstrate  compliance  after  the  2004 
ozone  season. 

(iii)  The  State-by-State  amounts  of  the 
compliance  supplement  pool  are  as 
follows: 


State 


AUbama 

Connecticut 

Delaware 

District  ol  Columbia 

Georgia 

Illinois 

Indiana ~ 

Kentucky 

Maryland 

Massachusetts 

Mictiigan 

Missouri 

New  Jersey — 

New  York 

North  Carolina 

Ohio 

Pennsylvania 

Rhode  IsiwKl 

South  Carolina 

Termessee  

Virginia - 

West  Virginia 

Wisconsin 


Compliance 

supplement 

pool  (tons 

of  NOx) 


Total 


10.361 

559 

417 

0 

10.919 

17.455 

19.738 

13.018 

3.662 

285 

15.359 

10.469 

1.722 

1.831 

10,624 

22,947 

13,716 

0 

5.062 

12.093 

6.106 

16.937 

6.717 


_ 


200.000 


(iv)  The  Sn*  revision  may  provide  for 
the  distribution  of  the  compliance 
suDolement  pool  to  sources  that  are 

required  to  iAiplement  control  measures     '"'^""""°  "' ""XUThthe  Sff 
ISng  one  or  bSth  of  the  following  two        ^^^^  *°  ^^^^^  "^^  ^  ^^ 

[ii)  For  a  source  not  used  to  generate 


generators  with  a  nameplate  capacity 
greater  than  25  MWe.  or  boilers, 
combustion  turbines  or  combined  cycle 
units  with  a  maximum  design  heat 
input  greater  than  250  mmBtu/hr.  must 
be  quantified  according  to  the 
requirements  in  paragraph  (i)(4)  of  this 
section. 

(5)  If  the  SIP  revision  contains 
approved  provisions  for  an  emissions 
trading  program,  sources  that  receive 
credit  according  to  the  requirements  of 
this  paragraph  may  trade  the  credit  to 
other  sources  or  persons  according  to 
the  provisions  in  the  trading  program. 

(B)  The  State  may  issue  some  or  all  of 
the  compliance  supplement  pool  to 
sources  that  demonstrate  a  need  for  an 
extension  of  the  May  1,  2003 
compliance  deadline  according  to  the 
following  provisions: 

(1)  The  State  shall  initiate  the 
issuance  process  by  the  later  date  of 
September  30,  2002  or  after  the  State 
issues  credit  according  to  the 
procedures  in  paragraph  (e)(3)(iv)(A)  of 
this  section. 

(2)  The  State  shall  complete  the 
issuance  process  by  no  later  than  May 
1,  2003. 

(3)  The  State  shall  issue  credit  to  a 
source  only  if  the  source  demonstrates 
the  following: 

(i)  For  a  source  used  to  generate 
electricity,  compliance  with  the  SIP 
revision's  applicable  control  measures 
by  May  1,  2003,  would  create  imdue 
risk  for  the  reliabiUty  of  the  electricity 
supply.  This  demonstration  must 
include  a  showing  that  it  would  not  be 
feasible  to  impcnt  electricity  from  other 
electricity  generation  systems  during  the 
installation  of  control  technologies 


usmg 
mechanisms: 

(A)  The  State  may  issue  some  or  all 
of  the  compliance  supplement  pool  to 
sources  that  implement  emissions 
reductions  during  the  ozone  season 
beyond  all  applicable  requirements  in 
years  prior  to  the  year  2003  according  to 
the  following  provisions: 

(l)The  State  shall  complete  the 
issuance  process  by  no  later  than  May 
1   2003. 

*  (2)  The  emissions  reduction  may  not 
be  required  by  the  State's  SIP  or  be 
otherwise  required  by  the  CAA. 

[3)  The  emissions  reduction  must  be 
verified  by  the  source  as  actually  having 


electricity,  compliance  with  the  SIP 
revision's  applicable  control  measures 
by  May  1,  2003.  would  create  undue 
risk  for  the  source  or  its  associated 
industry  to  a  degree  that  is  comparable 
to  the  risk  described  in  paragraph 
(e)(3)(iv)(B)(3)(i)  of  this  section. 
[iii)  For  a  source  subject  to  an 
approved  SIP  revision  that  allows  for 
early  reduction  credits  in  accordance 
with  paragraph  (e)(3)(iv)(A)  of  this 
section,  it  was  not  possible  for  the 
source  to  comply  with  applicable 
control  measures  by  generating  early 


reduction  credits  or  acquiring  early 
reduction  credits  from  other  sources. 

(jV)  For  a  source  subject  to  an 
approved  emissions  trading  program,  it 
was  not  possible  to  comply  with 
applicable  control  measures  by 
acquiring  sufficient  credit  &t)m  other 
sources  or  persons  subject  to  the 
emissions  trading  program. 

(4)  llie  State  shall  ensure  the  public 
an  opportunity,  through  a  public 
hearing  process,  to  comment  on  the 
appropriateness  of  allocating 
compliance  supplement  pool  credits  to 
a  source  under  paragraph  (e)(3)(iv)(B)  of 
this  section. 

(4)  If,  no  later  than  November  23, 
1998,  any  member  of  the  pubUc  requests 
revisions  to  the  source-specific  data 
used  to  establish  the  State  budgets  set 
forth  in  paragraph  (e)(2)  of  this  section 
or  the  2007  baseline  sub-inventory 
information  set  forth  in  paragraph 
(g)(2)(ii)  of  this  section,  then  EPA  will 
act  on  that  request  no  later  than  )anuary 
22,  1999,  provided: 

(i)  The  request  is  submitted  in 
electronic  format; 

(ii)  Information  is  provided  to 
corroborate  and  justify  the  need  for  the 
requested  modification; 

(iii)  The  request  includes  the 
following  data  information  regarding 
any  electricity-generating  source  at 

issue: 

(A)  Federal  Information  Placement 

System  (FIPS)  State  Code; 

(B)  FIPS  County  Code; 

(C)  Plant  name; 

P)  Plant  ID  numbers  (ORIS  code 
preferred,  State  agency  tracking  number 
also  or  otherwise); 

(E)  Unit  ID  numbers  (a  unit  is  a  boiler 
or  oUier  combustion  device): 

(F)  Unit  type; 

(G)  Primary  fuel  on  a  heat  input  basis; 
(H)  Maximum  rated  heat  input 

capacity  of  unit; 

U)  Nameplate  capacity  of  the  largest 
generator  the  unit  serves; 

(J)  Ozone  season  heat  inputs  for  the 
years  1995  and  1996; 

(K)  1996  (or  most  recent)  average  NOx 
rate  for  the  ozone  season; 

(L)  Latitude  and  longitude 
coordinates; 

(M)  Stack  parameter  information  ; 

(N)  Operating  parameter  information; 

(o)  Identification  of  specific  change  to 
the  inventory;  and 

(p)  Reason  for  the  change; 

(iv)  TTie  request  includes  the 
following  data  information  regarding 
any  non-electridty  generating  point 
source  at  issue: 

(A)  FIPS  State  Code; 

(B)  FIPS  County  Code; 

(C)  Plant  name; 

(D)  FadUty  primary  standard 
industrial  dassification  code  (SIC); 
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(E)  Plant  ID  numbers  (NEDS.  AIRS/ 
AFS.  and  State  agency  tracking  number 
also  or  otherwise); 

(F)  Unit  ID  numbers  (a  unit  is  a  boiler 
or  other  combustion  device): 

(G)  Primary  source  classification  code 
(SCO; 

(H)  Maximum  rated  heat  input 
capacity  of  unit; 

(I)  1995  ozone  season  or  typical  ozone 
season  daily  NOx  emissions: 

(J)  1995  existing  NOx  control 
efficiency; 

(K)  Latitude  and  longitude 
coordinates; 

(L)  Stack  parameter  information: 

(M)  Operating  parameter  information: 

(N)  Identification  of  specific  change  to 
the  inventory;  and 

(O)  Reason  for  the  change; 

(v)  The  request  includes  the  following 
data  information  regarding  any 
stationary  area  source  or  nonroad 
mobile  source  at  issue: 

(A)  FIPS  State  Code; 

(B)  FIPS  County  Code: 

(C)  Primary  source  classiHcation  code 
(SCO; 

(D)  1995  ozone  season  or  typical 
ozone  season  daily  NOx  emissions; 

(E)  1995  existing  NOx  control 
efficiency; 

(F)  IdentiHcation  of  specific  change  to 
the  inventory:  and 

(G)  Reason  for  the  change: 
(vi)  The  request  includes  the 

following  data  information  regarding 
any  highway  mobile  source  at  issue: 

(A)  FIPS  State  Code; 

(B)  FIPS  County  Code; 

(C)  Primary  source  classification  code 
(SCO  or  vehicle  type; 

(D)  1995  ozone  season  or  typical 
ozone  season  daily  vehicle  miles 
traveled  (VMT); 

(E)  1995  existing  NOx  control 
programs: 

(F)  identification  of  specific  change  to 
the  inventory;  and 

(G)  reason  for  the  change. 


State 


Alatjama 

Connecticut  

Delaware 

District  of  Columbia 

Georgia  

Illirwis  

Indiana  

Kentucky  , 

Maryland 

Massachusetts  ..;...., 

Michigan _.. 

Missoun 

New  Jersey  

New  York  

North  Carolina 

C3hk) 

Pennsylvania 


(f)  Each  SIP  revision  must  set  forth 
control  measures  to  meet  the  NOx 
budget  in  accordance  with  paragraph 
(b)(l)(i)  of  this  section,  which  include 
the  following: 

(1)  A  description  of  enforcement 
methods  including,  but  not  limited  to: 

(i)  Procedures  for  monitoring 
compliance  with  each  of  the  selected 
control  measures; 

(ii)  Procedures  for  handling 
violations;  and 

(iii)  A  designation  of  agency 
responsibility  for  enforcement  of 
implementation. 

(2)  Should  a  State  elect  to  impose 
control  measures  on  fossil  fuel-fired 
NOx  sources  serving  electric  generators 
with  a  nameplate  capacity  greater  than 
25  MWe  or  boilers,  combustion  turbines 
or  combined  cycle  units  with  a 
maximum  design  heat  input  greater  than 
250  mmBtu/hr  as  a  means  of  meeting  its 
NOx  budget,  then  those  measures  must: 

{i)(A)  Impose  a  NOx  mass  emissions 
cap  on  each  source: 

(B)  Impose  a  NOx  emissions  rate  limit 
on  each  source  and  assume  maximum 
operating  capacity  for  every  such  source 
for  purposes  of  estimating  mass  NOx 
emissions;  or 

(C)  Impose  any  other  regulatory 
requirement  which  the  State  has 
demonstrated  to  EPA  provides 
equivalent  or  greater  assurance  than 
options  in  paragraphs  (f)(2)(i)(A)  or 
(f](2)(i)(B)  of  this  section  that  the  State 
will  comply  with  its  NOx  budget  in  the 
2007  ozone  season;  and 

(ii)  Impose  enforceable  mechanisms  to 
assure  that  collectively  all  such  sources, 
including  new  or  modified  units,  will 
not  exceed  in  the  2007  ozone  season  the 
total  NOx  emissions  projected  for  such 
sources  by  the  State  pursuant  to 
paragraph  (g)  of  this  section. 

(3)  For  purposes  of  paragraph  (f)(2)  of 
this  section,  the  term  "fossil  fiiel-fired" 
means,  with  regard  to  a  NOx  source: 

(i)  The  combustion  of  fossil  fuel, 
alone  or  in  combination  with  any  other 


fuel,  where  fossil  fuel  actually 
combusted  comprises  more  than  50 
percent  of  the  annual  heat  input  on  a 
Btu  basis  during  any  year  starting  in 
1995  or,  if  a  NOx  source  had  no  heat 
input  starting  in  1995,  during  the  last 
year  of  operation  of  the  NOx  source 
prior  to  1995;  or 

(ii)  The  combustion  of  fossil  fuel, 
alone  or  in  combination  with  any  other 
fuel,  where  fossil  fuel  is  projected  to 
comprise  more  than  50  percent  of  the 
annual  heat  input  on  a  Btu  basis  during 
any  year;  provided  that  the  NOx  source 
shall  be  "fossil  fuel-fired"  as  of  the  date, 
during  such  year,  on  which  the  NOx 
source  begins  combusting  fossil  fuel. 

(g)(1)  Each  SIP  revision  must 
demonstrate  that  the  control  measures 
contained  in  it  are  adequate  to  provide 
for  the  timely  compliance  with  the 
State's  NOx  budget  during  the  2007 
ozone  season. 

(2)  The  demonstration  must  include 
the  following: 

(i)  Each  revision  must  contain  a 
detailed  baseline  inventory  of  NOx  mass 
emissions  fix)m  the  following  sources  in 
the  year  2007,  absent  the  control 
measures  sp)ecified  in  the  SIP 
submission:  electric  generating  units 
(ECU),  non-electric  generating  units 
(non-EGU),  area,  nonroad  and  highway 
sources.  The  State  must  use  the  same 
baseline  emissions  inventory  that  EPA 
used  in  calculating  the  State's  NOx 
budget,  as  set  forth  for  the  State  in 
paragraph  (g)(2)(ii)  of  this  section, 
except  that  EPA  may  direct  the  State  to 
use  different  baseline  inventory 
information  if  the  State  fails  to  certify 
that  it  has  implemented  all  of  the 
control  measures  assumed  in 
developing  the  baseline  inventory. 

(ii)  The  base  year  2007  NOx  emissions 
sub-inventories  for  each  State, 
expressed  in  tons  per  ozone  season,  are 
as  follows: 


EGU 

NorvEGU 

Area 

Nonroad 

Highway 

Total 

76.900 

49.781 

25.225 

16,594 

50,111 

218,610 

5,600 

5,273 

4.588 

9.584 

18,762 

43,807 

5.800 

1,781 

963 

4.261 

8,131 

20.936 

'0 

310 

741 

3.470 

2,082 

6.603 

86.500 

33,939 

11.902 

21.588 

86,611 

240.540 

119.300 

55,721 

7.822 

47.035 

81,297 

311,174 

136,800 

7U70 

25.544 

22.445 

60,694 

316,753 

107,800 

18,956 

38,773 

19,627 

45,841 

230,997 

32.600 

10.982 

4,105 

17,249 

27,634 

92,570 

16.500 

9,943 

10.090 

18,911 

24.371) 

79,815 

86.600 

79,034 

28.128 

23.495 

83.784 

301,042 

82,100 

13,433 

6.603 

17.723 

55,230 

175,089 

18.400 

22.228 

11,098 

21.163 

34,106 

106,995 

39,200 

25.791 

15,587 

29.260 

80,521 

190.358 

84.800 

34.027 

10,651 

17,799 

66,019 

213,296 

163.100 

S3241 

19,425 

37,781 

99,079 

372.626 

123.100 

73.748 

17,103 

25,554 

92,280 

331,785 
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State 


Rhode  Island  ... 
South  Carolina 

Tennessee  

Virginia  

West  Virginia  ... 
Wisconsin 


Total 


EGU 


1.100 
36.300 
70,900 
40,900 
115.500 
52,000 


Non-EGU 


327 
34,740 
60.004 
39.765 
40.192 
22.796 


1.501,800 


757281 


Area 


420 

8,359 

11,990 

18,622 

4,790 

8.160 


290.689 


Nonroad 


2.073 
11,903 
44,567 
21,561 
10.220 
12,965 


456318 


Highway 


4,375 
47,404 
64,965 
70,212 
20,185 
49,470 


1.173,163 


Total 


8.295 
138.706 
252.426 
191.050 
190.887 
145.391 


4.179.751 


1  The  l>ase  case  tor  the  Distrk*  o«  Columbia  is  actually  projected  to  be  30  tons  per  season.  The  base  case  vak»^ 
the  nearest  100  tons. 


(iii)  Each  revision  must  contain  a 
summary  of  NOx  mass  emissions  in 
2007  projected  to  result  from 
implementation  of  each  of  the  control 
measures  specified  in  the  SIP 
submission  and  from  all  NOx  sources 
together  following  implementation  of  all 
such  control  meastues,  compared  to  the 
baseline  2007  NOx  emissions  inventory 
for  the  State  described  in  paragraph 
(g)(2)(i)  of  this  section.  The  State  must 
provide  EPA  with  a  siunmary  of  the 
computations,  assiunptions,  and 
judgments  used  to  detennine  the  degree 
of  reduction  in  projected  2007  NOx 
emissions  that  will  be  achieved  from  the 
implementation  of  the  new  control 
measures  compared  to  the  baseline 
emissions  inventory. 

(iv)  Each  revision  must  identify  the 
sources  of  the  data  used  in  the 
projection  of  emissions. 

(h)  Each  revision  must  comply  with 
§51.116  of  this  part  (regarding  data 
availability).  • 

(i)  Each  revision  must  provide  for 
monitoring  the  status  of  compliance 
with  any  control  measures  adopted  to 
meet  the  NOx  budget.  Specifically,  the 
revision  must  meet  the  following 
requirements: 

(1)  The  revision  must  provide  for 
legally  enforceable  procedures  for 
requiring  owners  or  operators  of 
stationary  sources  to  maintain  records  of 
and  periodically  report  to  the  State: 

(i)  Information  on  the  amount  of  NOx 
emissions  from  the  stationary  sources: 

and 

(ii)  Other  information  as  may  bo 
necessary  to  enable  the  State  to 
determine  whether  the  sources  are  in 
compliance  v»rith  applicable  portions  of 
the  control  measures; 

(2)  The  revision  must  comply  with 
$  51.212  of  this  part  (regarding  testing, 
inspection,  enforcement,  and 

complaints); 

(3)  If  the  revision  contains  any 
transportation  control  measures,  then 
the  revision  must  comply  with  §  51.213 
of  this  part  (regarding  transportation 
control  measures); 

(4)  If  the  revision  contains  measures 
to  control  fossil  fuel-fired  NOx  sources 
serving  electric  generators  with  a 


nameplate  capacity  greater  than  25 
MWe  or  boilers,  combustion  turbines  or 
combined  cycle  units  with  a  maximum 
design  heat  input  greater  than  250 
mmBtu/hr,  then  the  revision  must 
require  such  sources  to  comply  with  the 
monitoring  provisions  of  part  75, 

(5)For  purposes  of  para^ph  (i)(4)  of 
this  section,  the  term  "fossil  hiel-fired" 
means,  v«th  regard  to  a  NOx  source: 

(i)  The  combustion  of  fossil  fuel, 
alone  or  in  combination  with  any  other 
fuel,  where  fossil  fuel  actually 
combusted  comprises  more  than  50 
percent  of  the  annual  heat  input  on  a 
Btu  basis  during  any  year  starting  in 
1995  or,  if  a  NOx  source  had  no  heat 
input  starting  in  1995.  during  the  last 
year  of  operation  of  the  NOx  source 
prior  to  1995;  or 

(ii)  The  combustion  of  fossil  fuel, 
alone  or  in  combination  with  any  other 
fuel,  where  fossil  fuel  is  projected  to 
comprise  more  than  50  percent  of  the 
annual  heat  input  on  a  Btu  basis  diuing 
any  year,  provided  that  the  NOx  source 
shall  be  "fossil  hiel-fired"  as  of  the  date, 
during  such  year,  on  which  the  NOx 
soiuce  begins  combusting  fossil  fuel. 

(j)  Each  revision  must  snow  that  the 
State  has  legal  authority  to  carry  out  the 
revision,  including  authority  to: 

(1)  Adopt  emissions  standards  and 
limitations  and  any  other  measiues 
necessary  for  attainment  and 
maintenance  of  the  State's  NOx  budget 
specified  in  paragraph  (e)  of  this 
section: 

(2)  Enforce  applicable  laws, 
regulations,  and  standards,  and  seek 
injunctive  relief: 

(3)  Obtain  information  necessary  to 
determine  whether  air  pollution  sources 
are  in  compliance  with  applicable  laws, 
regulations,  and  standards,  including 
authority  to  require  recordkeeping  and 
to  make  inspections  and  conduct  tests  of 
air  pollution  sources: 

(4)  Reqtiire  owners  or  operators  of 
stationary  sotirces  to  install,  maintain, 
and  use  emissions  monitoring  devices 
and  to  make  periodic  reports  to  the  State 
on  the  nature  and  amoimts  of  emissions 
from  such  stationary  sources:  also 
authority  for  the  State  to  make  such  dato 


available  to  the  public  as  reported  and 
as  correlated  with  any  applicable 
emissions  standards  or  limitations. 

(k)(l)  The  provisions  of  law  or 
regulation  which  the  State  determines 
provide  the  authorities  required  under 
this  section  must  be  sp)ecifically 
identified,  and  copies  of  such  laws  or 
regulations  must  be  submitted  with  the 
SDP  revision. 

(2)  Legal  authority  adequate  to  fulfill 
the  requirements  of  paragraphs  (j)(3) 
and  (4)  of  this  section  may  be  delegated 
to  the  State  under  section  114  of  the 
CAA. 

(1)(1)  A  revision  may  assign  legal 
authority  to  local  agencies  in 
accordance  with  §  51.232  of  this  part. 
(2)  Each  revision  must  comply  with 
§  51.240  of  this  part  (regarding  general 
plan  requirements). 

(m)  Each  revision  must  comply  with 
§  51.280  of  this  part  (regarding 
resources). 

(n)  For  purposes  of  the  SIP  revisions 
required  by  this  section,  EPA  may  make 
a  finding  as  applicable  under  section 
179(a)(lH4)  of  the  CAA,  42  U.S.C 
7509(a)(l)--(4),  starting  the  sanctions 
process  set  forth  in  section  179(a)  of  the 
CAA.  Any  such  finding  will  be  deemed 
a  finding  xmder  §  52.31(c)  of  this  part 
and  sanctions  will  be  imposed  in 
accordance  with  the  order  of  sanctions 
and  the  terms  for  such  sanctions 
established  in  §  52.31  of  this  part. 

(o)  Each  revision  must  provide  for 
State  compliance  with  the  reporting 
requirements  set  forth  in  S  51.122  of  this 

part. 

(p)(l)  Notwithstanding  any  other 
provision  of  this  section,  if  a  State 
adopts  regulations  substantively 
identical  to  40  CFR  part  96  (the  model 
NOx  budget  trading  program  for  SIPs). 
incorporates  such  pwt  by  reference  into 
its  regulations,  or  adopts  regulations 
that  differ  substantively  frtan  such  part 
only  as  set  forth  in  paragraph  (p)(2)  of 
this  section,  then  that  portion  of  the 
State's  SIP  revision  is  automatically 
approved  as  satisfying  the  same  portion 
of  the  State's  NOx  emission  reduction 
obligations  as  the  State  projects  such 
regulations  will  satisfy,  provided  that: 
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(i)  The  State  has  the  legal  authority  to 
take  such  action  and  to  implement  its 
responsibilities  under  such  regulations, 
and 

(ii)  The  SIP  revision  accurately 
reflects  the  NOx  emissions  reductions  to 
be  expected  from  the  State's 
implementation  of  such  regulations. 
(2)  If  a  State  adopts  an  emissions 
trading  program  that  differs 
substantively  from  40  CFR  part  96  in 
only  the  following  respects,  then  such 
portion  of  the  State's  SIP  revision  is 
approved  as  set  forth  in  paragraph  (p)(l) 
of  this  section: 

(i)  The  State  may  expand  the 
applicability  provisions  of  the  trading 
program  to  include  units  (as  defined  in 
40  CFR  96.2)  that  are  smaller  than  the 
size  criteria  thresholds  set  forth  in  40 
CFR  96.4(a); 

(ii)  The  State  may  decline  to  adopt  the 
exemption  provisions  set  forth  in  40 
CFR  96.4(b). 

(iii)  The  State  may  decline  to  adopt 
the  opt-in  provisions  set  forth  in  subpart 
I  of  40  CFR  part  96; 

(iv)  The  State  may  decline  to  adopt 
the  allocation  provisions  set  forth  in 
subpart  E  of  40  CFR  part  96  and  may 
instead  adopt  any  methodology  for 
allocating  NOx  allowances  to  individual 
sources,  provided  that: 

(A)  The  State's  methodology  does  not 
allow  the  State  to  allocate  NOx 
allowances  in  excess  of  the  total  amount 
of  NOx  emissions  which  the  State  has 
assigned  to  its  trading  program;  and 

(B)  The  State's  metnodoTogy  conforms 
with  the  timing  requirements  for 
submission  of  allocations  to  the 
Administrator  set  forth  in  40  CFR  96.41: 
and 

(v)  The  State  may  decline  to  adopt  the 
early  reduction  credit  provisions  set 
forth  in  40  CFR  96.55(c)  and  may 
instead  adopt  any  methodology  for 
issuing  credit  from  the  State's 
compliance  supplement  pool  that 
complies  with  paragraph  (e)(3)  of  this 
section. 

(3)  If  a  State  adopts  an  emissions 
trading  program  that  differs 
substantively  from  40  CFR  part  96  other 
than  as  set  forth  in  paragraph  (p)(2)  of 
this  section,  then  such  portion  of  the 
State's  SIP  revision  is  not  automatically 
approved  as  set  forth  in  paragraph  (p)(l) 
of  this  section  but  will  be  reviewed  by 
the  Administrator  for  approvability  in 
accordance  with  the  other  provisions  of 
this  section. 

151.122    EiniaakMis  reporting 
laqulranianta  for  MP  rovMona  relating  to 
budgala  for  NOx  emiaelona 

(a)  For  its  transport  SIP  revision  under 
§  51.121  of  this  part,  each  State  must 
submit  to  EPA  NOx  emissions  data  as 
described  in  this  section. 


(b)  Each  revision  must  provide  for 
periodic  reporting  by  the  State  of  NOx 
emissions  data  to  demonstrate  whether 
the  State's  emissions  are  consistent  with 
the  projections  contained  in  its 
aporoved  SIP  submission. 

(1)  Annua]  reporting.  Each  revision 
must  provide  for  annual  reporting  of 
NOx  emissions  data  as  follows: 

(i)  The  State  must  report  to  EPA 
emissions  data  from  all  NOx  sources 
within  the  State  for  which  the  State 
specified  control  measures  in  its  SIP 
submission  under  §  51.121(g)  of  this 
part.  This  would  include  all  sources  for 
which  the  State  has  adopted  measures 
that  differ  from  the  measures 
incorporated  into  the  baseline  inventory 
for  the  year  2007  that  the  State 
developed  in  accordance  with 
§51.121(g)  of  this  part. 

(ii)  If  sources  report  NOx  emissions 
data  to  EPA  annually  pursuant  to  a 
trading  program  approved  under 
§51.121(p)  of  this  part  or  pursuant  to 
the  monitoring  and  reporting 
requirements  of  subpart  H  of  40  CFR 
part  75,  then  the  State  need  not  provide 
annual  reporting  to  EPA  for  such 
sources. 

(2)  Triennial  reporting.  Each  plan 
must  provide  for  triennial  (i.e..  every 
third  year)  reporting  of  NOx  emissions 
data  from  all  sources  within  the  State. 

(3)  Year  2007  reporting.  Each  plan 
must  provide  for  reporting  of  year  2007 
NOx  emissions  data  from  all  sources 
within  the  State. 

(4)  The  data  availability  requirements 
in  §  51.116  of  this  part  must  be  followed 
for  all  data  submitted  to  meet  the 
requirements  of  paragraphs  (b)(l).(2) 
and  (3)  of  this  section. 

(c)  The  data  reported  in  paragraph  (b) 
of  this  section  for  stationairy  point 
sources  must  meet  the  following 
minimum  criteria: 

(1)  For  annual  data  reporting  purposes 
the^ata  must  include  the  following 
minimum  elements: 

(i)  Inventory  year. 

(ii)  State  Federal  Information 
Placement  System  code. 

(iii)  County  Federal  Information 
Placement  System  code. 

(iv)  Federal  ID  code  (plant). 

(v)  Federal  ID  code  (point). 

(vi)  Federal  ID  code  (process). 

(vii)  Federal  ID  code  (stack). 

(vii)  Site  name. 

(viii)  Physical  address. 

(ix)  sec. 

(x)  Pollutant  code. 

(xi)  Ozone  season  emissions. 

(xii)  Area  designation. 

(2)  In  addition,  the  annual  data  must 
include  the  following  minimum 
elements  as  applicable  to  the  emissions 
estimation  methodology. 


(i)  Fuel  heat  content  (annual), 
(ii)  Fuel  heat  content  (seasonal), 
(iii)  Source  of  fiiel  heat  content  data, 
(iv)  Activity  throughput  (annual), 
(v)  Activity  throughput  (seasonal), 
(vi)  Source  of  activity/throughput 
data, 
(vii)  Spring  throughput  (%). 
(viii)  Summer  throughput  (%). 
(ix)  Fall  throughput  (%). 
(x)  Work  weekday  emissions, 
(xi)  Emission  factor, 
(xii)  Source  of  emission  factor, 
(xiii)  Hour/day  in  operation, 
(xiv)  Operations  Start  time  (hour), 
(xv)  Day/week  in  operation, 
(xvi)  Week/year  in  operation. 
(3)  The  triennial  and  2007  inventories 
must  include  the  following  data 
elements: 

(i)  The  data  required  in  paragraphs 
(c)(1)  and  (c)(2)  of  this  section, 
(ii)  X  coordinate  (latitude). 

(iii)  Y  coordinate  (longitude).      . 

(iv)  Stack  height, 
(v)  Stack  diameter, 
(vi)  Exit  gas  temperature, 
(vii)  Exit  gas  velocity, 
(viii)  Exit  gas  flow  rate, 
(ix)  SIC. 

(x)  Boiler/process  throughput  design 
capacity, 
(xi)  Maximum  design  rate, 
(xii)  Maximum  capacity, 
(xiii)  Primary  control  efficiency, 
(xiv)  Secondary  control  efficiency, 
(xv)  Control  device  type, 
(d)  The  data  reported  in  paragraph  (b) 
of  this  section  for  area  sources  must 
include  the  following  minimum 
elements: 

(1)  For  annual  inventories  it  must 
include: 
(i)  Inventory  year, 
(ii)  State  FIPS  code, 
(iii)  County  FIPS  code, 
(iv)  sec. 

(v)  Emission  factor, 
(vi)  Source  of  emission  factor, 
(vii)  Activity/throughput  level 
(annual). 

(viii)  Activity  throughput  level 
(seasonal). 

(ix)  Source  of  activity/throughput 
data, 
(x)  Spring  throughput  (%). 
(xi)  Summer  throughput  (%). 
(xii)  Fall  throughput  (%). 
(xiii)  Control  efficiency  (%). 
(xiv)  Pollutant  code, 
(xv)  Ozone  season  emissions, 
(xvi)  Source  of  emissions  data, 
(xvii)  Hour/day  in  operation, 
(xviii)  Day/week  in  operation, 
(xix)  Week/year  in  operations. 
(2)  The  triennial  and  2007  inventories 
must  contain,  at  a  minimum,  all  the  data 
required  in  paragraph  (d)(1)  of  this 
section. 
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(e)  The  daU  reported  in  paragraph  (b) 
of  this  section  for  mobile  sources  must 
meet  the  following  minimum  criteria: 

(1)  For  the  annual,  triennial,  and  2007 
inventory  purposes,  the  following  data 
must  be  reported: 

(i)  Inventory  year. 

(ii)  State  FIPS  code. 

(iii)  County  FIPS  code. 

(iv)  see. 

(v)  Emission  factor. 

(vi)  Source  of  emission  factor. 

(vii)  Activity  (this  must  be  reported 
for  both  highway  and  nonroad  activity. 
Submit  nonroad  activity  in  the  form  of 
hours  of  activity  at  standard  load  (either 
full  load  or  average  load)  for  each 
engine  type,  application,  and 
horsepower  range.  Submit  highvvay 
activity  in  the  form  of  vehicle  miles 
traveled  (VMT)  by  vehicle  class  on  each 
roadway  type.  Report  both  highway  and 
nonroad  activity  for  a  typical  ozone 
season  weekday  day,  if  the  State  uses 
EPA's  default  weekday/weekend 
activity  ratio.  If  the  State  uses  a  different 
weekday/weekend  activity  ratio,  submit 
separate  activity  level  information  for 
weekday  days  and  weekend  days). 

(viii)  Source  of  activity  data. 

(ix)  Pollutant  code. 

(x)  Summer  work  weekday  emissions. 

(xi)  Ozone  season  emissions. 
-     (xii)  Source  of  emissions  data. 

(2)  (Reserved) 

(f)  Approval  of  ozone  season 
calculation  by  EPA.  Each  State  must 
submit  for  EPA  approval  an  example  of 
the  calculation  procedure  used  to 
calculate  ozone  season  emissions  along 
vnth  sufficient  information  for  EPA  to 
verify  the  calculated  value  of  ozone 
season  emissions. 

(g)  Reporting  schedules.  (1)  Annual 
reports  are  to  begin  with  data  for 
emissions  occurring  in  the  year  2003. 

(2)  Triennial  reports  are  to  begin  wdth 
data  for  emissions  occurring  in  the  year 
2002. 

(3)  Year  2007  data  are  to  be  submitted 
for  emissions  occurring  in  the  year 
2007. 

(4)  States  must  submit  data  for  a 
required  year  no  later  than  12  months 
after  the  end  of  the  calendar  year  for 
which  the  data  are  collected. 

(h)  Data  reporting  procedures.  When 
submitting  a  formal  NOx  budget 
emissions  report  and  associated  data, 
States  shall  notify  the  appropriate  EPA 
Regional  Office. 

(1)  States  are  required  to  report 
emissions  data  in  an  electronic  format  to 
one  of  the  locations  listed  in  this 
paragraph  (h).  Several  options  are 
available  for  data  reporting. 

(2)  An  agency  may  choose  to  continue 
reporting  to  the  EPA  Aerometric 
Information  Retrieval  System  (AIRS) 


system  using  the  AIRS  facility 
subsystem  (AFS)  format  for  point 
sources.  (This  option  will  continue  for 
point  sources  for  some  period  of  time 
after  AIRS  is  reengineered  (before  2002), 
at  which  time  this  choice  may  be 
discontinued  or  modified.) 

(3)  An  agency  may  convert  its 
emissions  data  into  the  Emission 
Inventory  Improvement  Program/ 
Electronic  Data  Interchange  (EIIP/EDI) 
format.  This  file  can  then  be  made 
available  to  any  requestor,  either  using 
E-mail,  floppy  disk,  or  value  added 
network  (VAN),  or  can  be  placed  on  a 
file  transfer  protocol  (FTP)  site. 

(4)  An  agency  may  submit  its 
emissions  data  in  a  proprietary  format 
based  on  the  EUP  data  model. 

(5)  For  options  in  paragraphs  (h)(3) 
and  (4)  of  this  section,  the  terms 
submitting  and  reporting  data  are 
defined  as  either  providing  the  data  in 
the  EIIP/EDI  format  or  the  EIIP  based 
data  model  proprietary  format  to  EPA. 
Office  of  Air  Quality  Plaiming  and 
Standards,  Emission  Factors  and 
Inventory  Group,  directly  or  notifying 
this  group  that  the  data  are  available  in 
the  specified  format  and  at  a  specific 
electronic  location  (e.g.,  FTP  site). 

(6)  For  annual  re[K>rting  (not  for 
triennial  reports),  a  State  may  have 
sources  submit  the  data  directly  to  EPA 
to  the  extent  the  sources  are  subiect  to 
a  trading  program  that  qualifies  for 
approval  under  %  51.121(q)  of  this  part, 
and  the  State  has  agreed  to  accept  data 
in  this  format  The  EPA  will  make  both 
the  raw  data  submitted  in  this  format 
and  summary  data  available  to  any  State 
that  chooses  this  option. 

(i)  Definitions.  As  used  in  this  section, 
the  following  words  and  terms  shall 
have  the  meanings  set  forth  below: 

(1)  Annual  emissions.  Actual 
emissions  for  a  plant,  point,  or  process, 
either  measured  or  calculated. 

(2)  Ash  content.  Inert  residual  portion 
of  a  fiiel. 

(3)  Area  designation.  The  designation 
of  the  area  in  which  the  reporting  source 
is  located  with  regard  to  the  ozone 
NAAQS.  This  would  include  attainment 
or  nonattainment  designations.  For 
nonattainment  designations,  the 
classification  of  the  nonattainment  area 
must  be  specified,  i.e.,  transitional, 
marginal,^moderate,  serious,  severe,  or 
extreme. 

(4)  Boiler  design  capacity.  A  measure 
of  the  size  of  a  boiler,  based  on  the 
reported  maximum  continuous  steam 
flow.  Capacity  is  calculated  in  units  of 
MMBtu/hr. 

(5)  Control  device  type.  The  name  of 
the  type  of  control  device  (e.g..  wet 
scrubber,  flaring,  or  process  change). 


(6)  Control  efficiency.  The  emissions 
reduction  efficiency  of  a  primary  control 
device,  which  shows  the  amount  of 
reductions  of  a  particular  pollutant  bam 
a  process'  emissions  due  to  controls  or 
material  change.  Control  efficiency  is 
usually  expressed  as  a  percentage  or  in 
tenths. 

(7)  Day/week  in  operations.  Days  per 
week  that  the  emittiJDg  process  operates. 

(8)  Emission  factor.  Ratio  relating 
emissions  of  a  specific  pollutant  to  an 
activity  or  material  throughput  level. 

(9)  Exit  gas  flow  rate.  Niuneric  value 
of  stack  gas  flow  rate. 

(10)  Exit  gas  temperature.  Numeric 
value  of  an  exit  gas  stream  temperature. 

(11)  Exit  gas  velocity.  Niuneric  value 
of  an  exit  gas  stream  velocity. 

(12)  Fall  throughput  (%).  Portion  of 
throughput  for  the  3  fell  months 
(September,  October,  November).  This 
represents  the  expression  of  annual 
activity  information  on  the  basis  of  four 
seasons,  typically  spring,  summer,  fell, 
and  winter.  It  can  be  represented  either 
as  a  percentage  of  the  annual  activity 
(e.g..  production  in  summer  is  40 
percent  of  the  year's  production),  or  in 
terms  of  the  units  of  the  activity  (e.g., 
out  of  600  imits  produced,  spring  >  150 
units,  summer  =  250  units,  fell  -  150 
units,  and  winter  =  50  units). 

(13)  Fedwal  ID  code  (plant).  Unique 
codes  for  a  plant  or  fecility.  containing 
one  or  more  pollutant-emitting  sources. 

(14)  Federal  ID  code  (point).  Unique 
codes  for  the  point  of  generation  of 
emissions,  typically  a  physical  piece  of 
equipment. 

(15)  Fedeml  ID  code  (stadc  number). 
Unique  codes  for  the  point  where 
emissions  from  one  or  more  processes 
are  released  into  the  atmosphere. 

(16)  Federal  Information  Placanent 
System  (FTPS).  The  system  of  unique 
numeric  codes  developed  by  the 
government  to  identify  States,  counties, 
towns,  and  townships  for  the  entire 
United  States.  Puerto  Rico,  and  Guam. 

(17)  Heat  content.  The  theimal  heat 
ener^  content  of  a  solid,  liquid,  or 
gaseous  fuel.  Fuel  heat  content  is 
typically  expressed  in  units  of  Btu/lb  of 
foel.  Btu/gal  of  foel,  ioules/kg  of  fu^ 
etc. 

(18)  Hr/day  in  operations.  Hoars  pet 
day  that  the  emitt^  process  operates. 

(19)  h4aximum  design  rate.  Maximum 
fuel  use  rate  based  on  the  equipment's 
or  process'  physical  size  or  operational 
capabilities. 

(20)  Maximum  nameplate  capacity.  A 
measure  of  the  size  of  a  generator  which 
is  put  on  the  unit's  namepUte  by  the 
manufacturer.  The  data  element  is 
reported  in  megawatts  (MW)  or 
kUowatts  (KW). 
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(21)  Mobile  source.  A  motor  vehicle, 
nonroad  engine  or  nonroad  vehicle, 
where: 

(i)  Motor  vehicle  means  any  self- 
propelled  vehicle  designed  for 
transporting  persons  or  property  on  a 
street  or  highway: 

(ii)  Nonmad  engine  means  an  internal 
combustion  engine  (including  the  fuel 
system)  that  is  not  used  in  a  motor 
vehicle  or  a  vehicle  used  solely  for 
competition,  or  that  is  not  subject  to 
standards  promulgated  under  section 
1 11  or  section  202  of  the  CAA; 

(iii)  Nonroad  vehicle  means  a  vehicle 
that  is  powered  by  a  nonroad  engine 
and  that  is  not  a  motor  vehicle  or  a 
vehicle  used  solely  for  competition. 

(22)  Ozone  season.  The  period  May  1 
through  September  30  of  a  year. 

(23)  Physical  address.  Street  address 
of  facility. 

(24)  Point  source.  A  non-mobile 
source  which  emits  100  tons  of  NOx  or 
more  per  year  unless  the  State 
designates  as  a  point  source  a  non- 
mobile  source  emitting  at  a  speciHed 
level  lower  than  100  tons  of  NOx  per 
year.  A  non-mobile  source  which  emits 
less  NOx  per  year  than  the  point  source 
threshold  is  an  area  source. 

(25)  Pollutant  code.  A  tmique  code  for 
each  reported  pollutant  that  has  been 
assigned  in  the  EIIP  Data  Model. 
Character  names  are  used  for  criteria 
pollutants,  while  Chemical  Abstracts 
Service  (CAS)  numbers  are  used  for  all 
other  pollutants.  Some  States  may  be 
using  storage  and  retrieval  of  aerometric 
data  (SAROAD)  codes  for  pollutants,  but 
these  should  be  able  to  be  mapped  to 
the  EIIP  Data  Model  pollutant  codes. 

(26)  Process  rate/throughput.  A 
measurable  factor  or  parameter  that  is 
directly  or  indirectly  related  to  the 
emissions  of  an  air  pollution  source. 
Depending  on  the  type  of  source 
category,  activity  information  may  refer 
to  the  amount  of  fuel  combusted,  the 
amount  of  a  raw  material  processed,  the 
amount  of  a  product  that  is 
manufactured,  the  amount  of  a  material 
that  is  handled  or  processed, 
population,  employment,  number  of 
units,  or  miles  traveled.  Activity 
information  is  typically  the  value  that  is 
multiplied  against  an  emission  factor  to 
generate  an  emissions  estimate. 

(27)  sec.  Source  category  code.  A 
process-level  code  that  describes  the 
equipment  or  operation  emitting 
pollutants. 

(28)  Secondary  control  efficiency  (%). 
The  emissions  reductions  efficiency  of  a 
secondary  control  device,  which  shows 
the  amount  of  reductions  of  a  particular 
pollutant  firom  a  process'  emissions  due 
to  controls  or  material  change.  Control 


efficiency  is  usually  expressed  as  a 
percentage  or  in  tenths. 

(29)  SIC.  Standard  Industrial 
Classification  code.  U.S.  Department  of 
Commerce's  categorization  of  businesses 
by  their  products  or  services. 

(30)  Site  name.  The  name  of  the 
facility. 

(31)  Spring  throughput  (%).  Portion  of 
throughput  or  activity  for  the  3  spring 
months  (March,  April,  May).  See  the 
definition  of  Fall  Throughput. 

(32)  Stack  diameter.  Stack  physical 
diameter. 

(33)  Stack  height.  Stack  physical 
height  above  the  surrounding  terrain. 

(34)  Start  date  (inventory  year).  The 
calendar  year  that  the  emissions 
estimates  were  calculated  for  and  are 
applicable  to. 

(35)  Start  time  (hour).  Start  time  (if 
available)  that  was  applicable  and  used 
for  calculations  of  emissions  estimates. 

(36)  Summer  throu^put  (%).  Portion 
of  throughput  or  activity  for  the  3 
summer  months  (June,  July,  August). 
See  the  definition  of  Fall  Throughput. 

(37)  Summer  work  weekday 
emissions.  Average  day's  emissions  for 
a  tvpical  day. 

(38)  VMT  by  Roadway  Class.  This  is 
an  expression  of  vehicle  activity  that  is 
used  with  emission  factors.  The 
emission  factors  are  usually  expressed 
in  terms  of  grams  per  mile  of  travel. 
Since  VMT  does  not  directly  correlate  to 
emissions  that  occur  while  the  vehicle 
is  not  moving,  these  non-moving 
emissions  are  incorporated  into  EPA's 
MOBILE  model  emission  factors. 

(39)  Week/year  in  operation.  Weeks 
per  year  that  the  emitting  process 
operates. 

(40)  Work  Weekday.  Any  day  of  the 
week  except  Saturday  or  Sunday. 

(41)  A^  coordinate  (latitude).  East-west 
geographic  coordinate  of  an  object. 

(42)  Y  coordinate  (longitude).  North- 
south  geographic  coordinate  of  an 
object. 

PART  72--PERMITS  REQULATKMI 

1.  The  authority  for  {>art  72  continues 
to  read  as  follows: 

Authority:  42  U.S.C  7601  and  76Si.  etseq. 

2.  Section  72.2  is  amended  by  revising 
the  definition  for  "excepted  monitoring 
system."  and  adding  new  definitions  in 
alphabetical  order  for  "low  mass 
emissions  unit",  "maximiun  potential 
hourly  heat  input",  "maximum  rated 
hourly  heat  input,"  and  "ozone  season" 
to  read  as  follows: 

f72.2    DennMona. 

•        •        •        •        • 

Excepted  monitoring  system  means  a 
monitoring  system  that  follows  the 


procedures  and  requirements  of  §  75.19 
of  this  chapter  or  of  appendix  D  or  E  to 
part  75  for  approved  exceptions  to  the 
use  of  continuous  emission  monitoring 
systems. 

•  •        •        •        • 

Low  mass  emissions  unit  means  an 
affected  unit  that  is  a  gas-fired  or  oil- 
fired  unit,  bums  only  natural  gas  or  fuel 
oil  and  qualifies  under  §  75.19  of  this 
chapter. 

•  •        *        •        • 

Maximum  potential  hourly  heat  input 
means  an  hourly  heat  input  used  for 
reporting  purposes  when  a  unit  lacks 
certified  monitors  to  report  heat  input. 
If  the  imit  intends  to  use  appendix  D  of 
part  75  of  this  chapter  to  report  heat 
input,  this  value  should  be  calculated, 
in  accordance  with  part  75  of  this 
chapter,  using  the  maximum  fuel  flow 
rate  and  the  maximum  gross  calorific 
value.  If  the  unit  intends  to  use  a  flow 
monitor  and  a  diluent  gas  monitor,  this 
value  should  be  reported,  in  accordance 
with  part  75  of  this  chapter,  using  the 
maximum  potential  flow  rate  and  either 
the  maximum  carbon  dioxide 
concentration  (in  percent  COj)  or  the 
minimum  oxygen  concentration  (in 
percent  O2). 

Maximum  rated  hourly  heat  input 
means  a  unit-specific  maximum  hourly 
heat  input  (mmBtu)  which  is  the  higher 
of  the  manufacturer's  maximum  rated 
hourly  heat  input  or  the  highest 
observed  hourly  heat  input. 
•        •        •        •        • 

Ozone  season  means  the  period  of 
time  beginning  May  1  of  a  year  and 
ending  on  September  30  of  the  same 
year,  inclusive. 


PART  75— CONTINUOUS  EMISSION 
MONITORINQ 

3.  The  authority  citation  for  part  75 
continues  to  read  as  follows: 

Authority:  42  U.S.C  7601  and  7651  k,  7651 
and  note. 

4.  Section  75.1  is  amended  by  revising 
paragraph  (a)  to  read  as  follows: 

{75.1    PurpoM  and  Mopei 

(a)  Purpose.  The  purpose  of  this  part 
is  to  establish  requirements  for  the 
monitoring,  recordkeeping,  and 
reporting  of  sulfur  dioxide  (SO2), 
nitrogen  oxides  (NOx),  and  carbon 
dioxide  (CO2)  emissions,  volumetric 
flow,  and  opacity  data  from  affscted 
units  under  the  Acid  Rain  Program 
pursuant  to  sections  412  and  821  of  the 
CAA.  42  U.S.C.  7401-7671q  as  amended 
by  Public  Law  101-549  (November  15. 
1990).  In  addition,  this  part  sets  forth 


Federal  Register / Vol.  63,  No.  207 /Tuesday,  October  27.  1998 /Rules  and  Regulations  57499 


provisions  for  the  monitoring, 
recordkeeping,  and  reporting  of  NOx 
mass  emissions  with  which  Q'A, 
individual  States,  or  groups  of  States 
may  require  sources  to  comply  in  order 
to  demonstrate  compliance  with  a  NOx 
mass  emission  reduction  program,  to  the 
extent  these  provisions  are  adopted  as 
requirements  under  such  a  program. 

5.  Section  75.2  is  amended  by  revising 
paragraph  (a)  and  adding  a  new 
paragraph  (c)  to  read  as  follows: 

175,2    AppNcaMHty. 

(a)  Except  as  provided  in  paragraphs 
(b)  and  (c)  of  this  section,  the  provisions 
of  this  part  apply  to  each  affected  unit 
subject  to  Add  Rain  emission 
limitations  or  reduction  requirements 
for  SO2  or  NOx. 
•        •        •        •        • 

(c)  The  provisions  of  this  part  apply 
to  sources  subject  to  a  State  or  fediBral 
NOx  mass  emission  reduction  program, 
to  the  extent  these  provisions  are 
adopted  as  requirements  under  such  a 
program. 

6.  Section  75.4  is  amended  by  revising 
paragraph  (a)  introductory  text  to  read 
as  follows: 


{75.4   CompNanoe 

(a)  The  provisions  of  this  part  apply 
to  each  existing  Phase  I  and  Phase  n 
unit  on  February  10, 1993.  For 
substitution  or  compensating  imits  that 
are  so  designated  under  the  Acid  Rain 
permit  which  governs  that  unit  and 
contains  the  approved  substitution  or 
reduced  utilization  plan,  pursuant  to 
S  72.41  or  §  72.43  of  this  chapter,  the 
provisions  of  this  part  become 
applicable  upon  the  issuance  date  of  the 
Acid  Rain  permit.  For  combustion 
sources  seeking  to  enter  the  C^t-in 
Program  in  accordance  with  part  74  of 
this  chapter,  the  provisicms  of  this  part 
beccane  applicable  upon  the  submission 
of  an  opt-in  pomit  application  in 
accordance  with  §  74.14  of  this  chapter. 
The  provisions  of  this  part  far  the 
monitoring,  recording,  and  reporting  of 
NOx  mass  nnissions  become  applicable 
on  the  deadlines  specified  in  the 
applicable  SUte  or  federal  NOx  mass 
emission  reduction  program,  to  the 
extent  these  provisions  are  adopted  as 
requirements  under  such  a  program.  In 
accordance  with  §  75.20.  the  ovmer  or 
operator  of  each  existing  affected  unit 
shall  ensure  that  all  monitoring  systems 
required  by  this  part  for  monitoring  SO2. 
NOx.  CO2.  opacity,  and  volumetric  flow 
are  installed  and  that  all  certification 
tests  are  completed  no  later  than  the 
follo%ving  dates  (except  as  provided  in 


paragraphs  (d)  through  (h)  of  this 
section): 

•  •        *        •        • 

7.  Section  75.6  is  amended  by  adding 
paragraph  (f)  to  read  as  follows: 

{75.6    HKOtponOonbrnHurmtem. 

•  •        •        •        • 

(f)  The  following  materials  are 
available  for  purchase  from  the 
following  address:  American  Petroleum 
Institute.  Publications  Department.  1220 
L  Street  NW.  Washington.  DC  20005- 
4070. 

(1)  American  Petroleiun  Institute 
(API)  Petroleum  Measurement 
Standards,  Chapter  3.  Tank  Gauging: 
Section  lA.  Standard  Practice  for  the 
Manual  Gauging  of  Petroleum  and 
Petroleum  Products.  December  1994; 
Section  IB.  Standard  Practice  for  Level 
Measurement  of  Liquid  Hydrocarbons  in 
Stationary  Tanks  by  Automatic  Tank 
Gauging,  April  1992  (reaffirmed  January 
1997);  Section  2,  Standard  Practice  for 
Gauging  Petroleum  and  Petroleum 
Products  in  Tank  Cars,  September  1995; 
Section  3,  Standard  Practice  for  Level 
Measurement  of  Liquid  Hydrocarbons  in 
Stationary  Pressiuized  Storage  Tanks  by 
Automatic  Tank  Gauging.  June  1996; 
Section  4.  Standard  Practice  for  Level 
Measurement  of  Liquid  Hydrocarbons 
on  Marine  Vessels  by  Automatic  Tank 
Gauging.  April  1995;  and  Section  5. 
Standard  Practice  for  Level 
Measurement  of  Light  Hydrocarbon 
Liquids  Onboard  MJirine  Vessels  by 
Automatic  Tank  Gauging.  March  1997; 
for  S  75.19. 

(2)  Shop  Testing  of  Automatic  Liquid 
Level  Gages.  Bulletin  2509  B.  December 
1961  (Reaffirmed  August  1987.  October 
1992).  for  §75.19. 

8.  Section  75.11  is  amended  by 
removing  the  period  at  the  end  of 
paragraph  (d)(2)  and  replacing  it  with  "; 
or"  and  adding  paragraph  (d)(3).  to  read 
as  followrs: 


(d)  Low  mass  emissions  units. 
Notwithstanding  the  requirements  of 
paragraphs  (a)  and  (c)  of  this  section,  the 
owner  or  operator  of  an  affected  unit 
that  qualifies  as  a  low  mass  emissions 
unit  under  §  75.19(a)  and  (b)  shall 
comply  with  one  of  the  following: 

(1)  Meet  the  general  (grating 
requirements  in  §  75.10  for  a  NOx 
continuous  emission  monitoring  system; 

(2)  Meet  the  requirements  specified  in 
paragraph  (dK2)  of  this  section  for  uung 
the  excepted  monitoring  procedures  in 
appendix  E  to  this  part,  if  applicable;  or 

(3)  Use  the  low  mass  emissions 
excepted  methodology  in  {  75.19(c)  for 
estimating  houriy  NOx  emission  rate 
and  hourly  NOx  mass  emissions,  if 
applicable  under  §  75.19(a)  and  (b). 

•        •        •        •        • 

10.  Section  75.13  is  amended  by 
adding  paragraph  (d)  to  read  as  follows: 


{75.13    Specific 
00, 


{75.11 
8O1 


(8O2  and  flow  iiMMilloci^ 


(3)  By  using  the  low  mass  emissions 
excepted  methodology  in  §  75.19(c)  for 
estimating  hourly  SO2  mass  ranissions  if 
the  afiiected  unit  qualifies  as  a  low  mass 
emissicms  unit  under  §  75.19(a)  and  (b). 
•        •        •        •        • 

9.  Section  75.12  is  amended  by 
revising  the  section  heading,  by 
redesignating  paragraph  (d)  as 
paragraph  (e) .  and  by  adding  new 
paragraph  (d)  to  read  as  follows: 

{75.12    Specific  provMons  for  moiiMoiIng 
NOx  emiaalon  rais  (NOx  and  dHuMit  gas 


pfovlalona  for  monNonnQ 


(d)  DMerminafion  0/CO2  mass 
emissions  from  low  mass  emissions 
units.  The  owner  or  operator  of  a  unit 
that  qualifies  as  a  low  mass  emissions 
tmit  under  §  75.19(a)  and  (b)  shall 
comply  with  one  of  the  following: 

(1)  Meet  the  general  operating 
requirements  in  $  75.10  for  a  CO2 
continuous  emission  moniUwing  system 
and  flow  monitoring  system: 

(2)  Meet  the  requirements  specified  in 
paragraph  (b)  or  (c)  of  this  section  fat 
use  of  the  methods  in  appendix  G  or  F 
to  this  part,  respectively;  or 

(3)  Use  the  low  mass  emissi<ms 
excepted  methodology  in  §  75.19(c)  for 
estimating  hourly  OO2  mass  emissions, 
if  applicable  undo-  §  75.19(a)  and  (b). 

•        •        •         •         • 

11.  Section  75.17  is  amended  by 
adding  introductory  text  before 
paragraph  (a)  to  read  as  follows: 

{75.17    SpedUcprowlaioniformonllertng 


for  NOx 

Notwithstanding  the  provisions  of 
paragraphs  (a),  (b),  and  (c)  of  this 
section,  the  owner  or  operator  of  an 
affected  unit  that  is  using  the 
procedures  in  this  part  to  meet  the 
monitoring  and  reporting  requirements 
of  a  State  or  federal  NOx  mass  emission 
reduction  program  must  also  meet  the 
provisions  for  monitoring  NOx  emission 
rate  in  SS  75.71  and  75.72. 

12.  Secti(Hi  75.19  is  added  to  subpart 
B  to  read  as  follows: 
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f  75.19    Optional  SO:,  NOx.  and  CO} 
•mlaaions  calculation  for  low  maaa 
amiaatona  unlta. 

(a)  Applicability.  (1)  Consistent  with 
the  requirements  of  paragraphs  (a)(2) 
and  (b)  of  this  section,  the  low  mass 
emissions  excepted  methodology  in 
paragraph  (c)  of  this  section  may  be 
used  in  lieu  of  continuous  emission 
monitoring  systems  or,  if  applicable,  in 
lieu  of  excepted  methods  under 
appendix  D  or  E  to  this  part,  for  the 
purpose  of  determining  hourly  heat 
input  and  hourly  NOx.  SO2.  and  CO2 
mass  emissions  from  a  low  mass 
emissions  unit. 

(i)  A  low  mass  emissions  unit  is  an 
affected  unit  that  is  gas-fired,  or  oil-fired 
unit,  that  bums  only  natural  gas  or  fuel 
oil  and  for  which: 

(A)  An  initial  demonstration  is 
provided,  in  accordance  with  paragraph 
(a)(2)  of  this  section,  which  shows  that 
the  unit  emits  no  more  than  25  tons  of 
SO2  annually  and  no  more  than  50  tons 
of  NOx  annually:  and 

(B)  An  annual  demonstration  is 
provided  thereafter,  using  one  of  the 
allowable  methodologies  in  paragraph 
(c)  of  this  section,  showing  that  the  low 
mass  emission  unit  continues  to  emit  no 
more  than  25  tons  of  SO2  annually  and 
no  more  than  50  tons  of  NOx  annually. 

(ii)  Any  qualifying  unit  must  start 
using  the  low  mass  emissions  excepted 
methodology  in  the  first  hour  in  which 
the  unit  operates  in  a  calendar  year. 
Notwithstanding,  the  earliest  date  for 
which  a  unit  that  meets  the  eligibility 
requirements  of  this  section  may  begin 
to  use  this  methodology  is  January  1. 
2000. 

(2)  A  unit  may  initially  qualify  as  a 
low  mass  emissions  unit  only  under  the 
following  circumstances: 

(i)  If  the  designated  representative 
submits  a  certification  application  to 
use  the  low  mass  emissions  excepted 
methodology  and  the  Administrator 
certifies  the  use  of  such  methodology. 
The  certification  application  must 
contain: 

(A)  Actual  SO2  and  NOx  mass 
emissions  data  for  each  of  the  three 
calendar  years  prior  to  the  calendar  year 
in  which  the  certiHcation  application  is 
submitted  demonstrating  to  the 
satisfaction  of  the  Administrator  that  the 
unit  emits  less  than  25  tons  of  SO2  and 
less  than  50  tons  of  NOx  annually;  and 

(B)  Calculated  SO2  and  NOx  mass 
emissions,  for  each  of  the  three  calendar 
years  prior  to  the  calendar  year  in  which 
the  certification  application  is 
submitted,  demonstrating  to  the 
satisfaction  of  the  Administrator  that  the 
unit  emits  less  than  25  tons  of  SO2  and 
less  than  50  tons  of  NOx  annually.  The 
calculated  emissions  for  each  year  shall 


be  determined  using  either  the 
maximum  rated  heat  input  methodology 
described  in  paragraph  (c)(3)(i)  of  this 
section  or  the  long  term  fuel  flow  heat 
input  methodology  described  in 
paragraph  (c)(3)(ii)  of  this  section,  in 
conjunction  with  the  appropriate  SO2. 
NOx.  and  CO2  emission  rate  from 
paragraph  (c)(l)(i)  of  this  section  for 
SO2.  paragraph  (c)(l)(ii)  or  (c)(l)(iv)  of 
this  section  for  NOx  and  paragraph 
(c)(l)(iii)  of  this  section  for  CO2;  or 
(ii)  When  the  three  full  years  of 
actual,  historical  SO2  and  NOx  mass 
emissions  data  required  under 
paragraph  (a)(2)(i)  of  this  section  are  not 
available,  the  designated  representative 
may  submit  an  application  to  use  the 
low  mass  emissions  excepted 
methodology  based  upon  a  combination 
of  historical  SO2  and  NOx  mass 
emissions  data  and  projected  SO2  and 
NOx  mass  emissions,  totaling  three 
years.  Historical  data  must  be  used  for 
any  years  in  which  historical  data  exists 
and  projected  data  should  be  used  for 
any  remaining  future  years  needed  to 
provide  capacity  factor  data  for  three 
consecutive  calender  years.  For 
example,  if  a  unit  commenced  operation 
two  years  ago.  the  designated 
representative  may  submit  actual, 
historical  data  for  the  previous  two 
years  and  one  year  of  projected 
emissions  for  the  current  calendar  year 
or.  for  unit  that  commenced  operation 
after  January  1.  1997,  the  designated 
representative  may  submit  three  years  of 
projected  emissions,  beginning  with  the 
current  calendar  year.  Any  actual  or 
projected  annual  emissions  must 
demonstrate  to  the  satisfaction  of  the 
Administrator  that  the  imit  will  emit 
less  than  25  tons  of  SO2  and  less  than 
50  tons  of  NOx  annually.  Projected 
emissions  shall  be  calculated  using 
either  the  default  emission  rates  in 
tables  1,2  and  3  of  this  section,  or  for 
NOx  emission  rate  a  fuel-and-unit- 
specific  NOx  emission  rate  determined 
in  accordance  with  the  testing 
procedures  in  paragraph  (c)(l)(iv)  of  this 
section,  in  conjunction  with  projections 
of  unit  operating  hours  or  fuel  type  and 
fuel  usage,  according  to  one  of  the 
allowable  calculation  methodologies  in 
paragraph  (c)  of  this  section. 

(h)  On-going  qualification  and 
disqualification.  (1)  Once  a  low  mass 
emission  unit  has  qualified  for  and  has 
started  using  the  low  mass  emissions 
excepted  methodology,  an  aimual 
demonstration  is  required,  showing  that 
the  unit  continues  to  emit  less  than  25 
tons  of  SO2  annually  and  less  than  50 
tons  of  NOx  annually.  The  calculation 
methodology  used  for  the  annuai 
demonstration  shall  be  the  same 
methodology,  from  paragraph  (c)  of  this 


section,  by  which  the  unit  initially 
qualified  to  use  the  low-<mass  emissions 
excepted  methodology. 

(2)  If  any  low  mass  emission  unit  fails 
to  provide  the  required  annual 
demonstration  under  paragraph  (b)(1)  of 
this  section,  such  that  the  calculated 
cumulative  year-to-date  emissions  for 
the  unit  exceed  25  tons  of  SO2  or  50 
tons  of  NOx  in  any  calendar  quarter  of 
any  calendar  year,  then; 

(i)  The  low  mass  emission  unit  shall 
be  disqualiRed  ht)m  using  the  low  mass 
emissions  excepted  methodology  as  of 
the  end  of  the  second  calendar  quarter 
following  such  quarter  in  which  either 
the  25  ton  limit  for  SO2  or  the  50  ton 
limit  for  NOx  was  exceeded;  and 

(ii)  The  owner  or  operator  of  the  low 
mass  emission  unit  shall  have  two 
calendar  quarters  from  the  end  of  the 
quarter  in  which  the  unit  exceeded  the 
25  ton  limit  for  SO2  or  the  50  ton  limit 
for  NOx  to  install,  certify,  and  report 
SO2.  NOx,  and  CO2  emissions  from 
monitoring  systems  that  meet  the 
requirements  of  §§  75.11.  75.12,  and 
75.13. 

(3)  If  a  low  mass  emission  unit  that 
initially  qualifies  to  use  the  low  mass 
emissions  excepted  methodology  under 
this  section  changes  fuels,  such  that  a 
fuel  other  than  those  allowed  for  use  in 
the  low  mass  emissions  methodology 
(e.g.  natural  gas  or  fuel  oil)  is  combusted 
in  the  unit,  the  unit  shall  be  disquahHed 
from  using  the  low  mass  emissions 
excepted  methodology  as  of  the  first 
hour  that  the  new  fuel  is  combusted  in 
the  unit.  The  owner  or  operator  shall 
install,  certify,  and  report  SO2,  NOx. 
and  CO2  from  monitoring  systems  that 
meet  the  requirements  of  §§  75.11, 
75.12.  and  75.13  prior  to  a  change  to 
such  fuel.  The  owner  or  operator  must 
notify  the  Administrator  in  the  case 
where  a  unit  switches  fuels  without 
previously  having  installed  and  certified 
a  SO2,  NOx  and  CO2  monitoring  system 
meeting  the  requirements  of  §§  75. 1 1 . 
75.12.  and  75.13. 

(4)  If  a  unit  commencing  operation 
after  January  1. 1997  initially  qualifies 
to  use  the  low  mass  emissions  excepted 
methodology  under  this  section  and  the 
o%vner  or  operator  wants  to  u^  a  low 
mass  emissions  methodology  for  the 
unit,  he  or  she  must: 

(i)  Keep  the  records  specified  in 
paragraph  (c)(2)  of  this  section, 
beginning  with  the  date  and  hour  of 
commencement  of  commercial 
operation,  for  a  imit  subject  to  an  Acid 
Rain  emission  limitation,  and  beginning 
with  the  date  and  hour  of  the 
conunencement  of  operation,  for  a  unit 
subject  to  a  NOx  mass  reduction 
program; 


Federal  Register /Vol.  63.  No.  207 /Tuesday.  October  27,  1998 /Rules  and  Regulations         57501 


(ii)  Use  these  records  to  determine  the 
cumulative  heat  input  and  SO2.  NOx. 
and  OO2  mass  emissions  in  order  to 
continue  to  qiudi^  as  a  low  mass 
emission  imit;  ana 

(iii)  Determine  the  cumulative  SO2 
and  NOx  mass  emissions  according  to 
paragraph  (c)  of  this  section  using  the 
same  procedures  used  after  the 
certification  deadline  for  the  iinit,  for 
purposes  of  demonstrating  eligibility  to 
use  the  excepted  methodology  set  forth 
in  this  section.  For  example,  use  the 
default  emission  rates  in  tables  1,  2  and 
3  of  this  section  or  use  the  fuel-and- 
unit-specific  NOx  emission  rate 
determined  acccvding  to  paragraph 
(c)(l)(iv)  of  this  section.  The 
Administrator  will  not  coimt  SO2  mass 
emissions  calculated  for  the  period 
bet¥ireen  commencement  of  commercial 
operation  and  the  certification  deadline 
for  the  unit  undm  §  75.4  against  SO2 
allowances  to  be  held  in  the  unit 
account. 

(5)  A  low  mass  emission  unit  that  has 
been  disqualified  frtnn  using  the  low 
mass  emissions  excepted  methodology 
may  subsequently  qualify  again  to  use 
the  low  mass  emissions  methodology 
under  paragraph  (a)(2)  of  this  section, 
provided  that  if  such  unit  qualified 
under  paragraph  (a)(2)(ii)  of  this  section, 
the  unit  may  subsequently  qualify  again 
only  if  the  tmit  meets  the  requirements 
of  paragraph  (a)(2Hi)  of  this  section. 

(c)  Low  mass  emissions  excepted 
methodology,  calculations,  and  values. 

(1)  Determination  ofSOt.  NOx.  and 
COi  emission  rates. 

(i)  Use  Table  1  of  this  section  to 
determine  the  appropriate  SO2  emission 
rate  for  use  in  calculating  hourly  SO2 
mass  emissions  under  this  section. 

(ii)  Use  either  the  appropriate  NOx 
emission  fKtor  from  Table  2  of  this 
section,  or  a  fuel-and-unit-spedfic  NOx 
emission  rate  determined  according  to 
paragraph  (c)(l)(iv)  of  this  section,  to 
calculate  hourly  NOx  mass  emissions 
under  this  section. 

(iii)  Use  Table  3  of  this  section  to 
determine  the  appropriate  CO2  onission 
rate  for  use  in  calculating  hourly  OO2 
mass  emissions  under  this  section. 

(iv)  In  lieu  of  using  the  default  NOx 
emission  rate  from  Table  2  of  this 
section,  the  owner  or  operator  may.  for 
each  fuel  combusted  by  a  low  mass 
emission  unit,  determine  a  fuel-and- 
unit-specific  NOx  emission  rate  for  the 
purpose  of  calculating  NOx  mass 
emissions  under  this  section.  Hiis 
option  may  be  used  by  any  unit  which 
qualifies  to  use  the  low  mass  emission 
excepted  methodology  under  paragraph 
(a)  of  this  section,  and  also  by  groups  of 
units  which  combust  fuel  frtun  a 
common  source  of  supply  and  which 


use  the  long  term  fuel  flow  methodology 
under  paragraph  (c)(3)(ii)  of  this  section 
to  determine  heat  input.  If  this  option  is 
chosen,  the  following  procedures  shall 
be  used. 

(A)  Except  as  otherwise  provided  in 
paragraphs  (c)(l)(iv)(F)  and  (G)  of  this 
paragraph,  determine  a  fuel-and-unit- 
spedfic  NOx  emission  rate  by 
conducting  a  four  load  NOx  emission 
rate  test  procedure  as  specified  in 
section  2.1  of  appendix  E  to  this  part, 
for  each  type  of  niel  combusted  in  the 
unit.  For  a  group  of  imits  sharing  a 
common  fuel  supply,  the  appendix  E 
testing  must  be  performed  on  each 
individual  imit  in  the  group,  unless 
some  OT  all  of  the  units  in  the  group 
belong  to  an  identical  group  of  units,  as 
defined  in  paragraph  (c)(l)(iv)(B)  of  this 
section,  in  whi^  case,  representative 
testing  may  be  conducted  on  units  in 
the  identiod  group  of  tmits.  as 
described  in  paragraph  (c)(l)(iv)(B)  of 
this  section.  For  QtB  purposes  of  this 
section,  make  the  following 
modifications  to  the  appendix  E  test 
prooediues: 

[1]  Do  not  measure  the  heat  input  as 
reqidred  under  2.1.3  of  appendix  E  to 
this  part. 

(2)  Do  not  plot  the  test  results  as 
specified  under  2.1.6  of  appendix  E  to 
this  part. 

(B)  Representative  appendix  E  testing 
may  be  done  on  low  mass  emission 
units  in  a  group  of  identical  units.  All 
of  the  imits  in  a  group  of  identical  units 
must  combust  the  same  fuel  type  but  do 
not  have  to  share  a  common  fiwl  supply. 

(1)  To  be  tonsidered  identical,  all  low 
mass  emission  units  must  be  of  the  same 
size  (based  on  maximum  rated  hourly 
heat  input),  manufacturer  and  model, 
and  must  have  the  same  history  of 
modifications  (e.g.,  have  the  same 
cxmtrols  installed,  the  same  types  of 
bumen  and  have  undergone  major 
overhauls  at  the  same  frequency  (based 
on  houn  of  operation)).  AJso,  under 
similar  operating  ooncfitions.  the  stack 
or  turbine  outlet  temperature  of  each 
imit  must  be  within  ±50  degrees 
Fahnnheit  of  the  average  stack  or 
turbine  outlet  temperature  for  all  of  the 
units. 

(2)  If  all  of  the  low  mass  emission 
units  in  the  group  qualify  as  identical, 
then  representative  testing  of  the  units 
in  the  group  may  be  poformed 
according  to  Table  4  of  this  section. 

(3)  If  there  are  (mly  two  low  mass 
omi—inn  uuits  in  the  group  of  identical 
units,  the  results  of  the  representative 
testing  under  paragraph  (c)(l)(iv)(B)(l) 
of  this  section  may  be  used  to  establish 
the  fuel-and-unit-spedfic  NOx  emission 
rate(s)  for  the  units.  However,  if  there 
are  more  than  two  low  mass  emission 


units  in  the  group,  the  testing  must 
confirm  that  the  units  are  identical  by 
meeting  the  following  criteria.  The 
results  of  the  representative  testing  may 
only  be  used  to  establish  the  fuel-and- 
unit-spedfic  NOx  emission  rate(s)  for 
such  units  if  the  following  criteria  are 
met: 

(j)  at  each  of  the  four  load  levels 
tested,  the  NOx  emission  rate  for  each 
tested  low  mass  emission  unit  does  not 
differ  by  more  than  ±10%  from  the 
average  of  the  NOx  emissiaa  rates  for  all 
units  tested,  or, 

(ii)  if  the  average  NOx  emission  rate 
of  all  low  mass  emission  units  tested  at 
all  four  load  levels  is  less  than  0.20  lb/ 
mmBtu.  an  alternative  criteria  oi  ±0.020 
Ib/mmBtu  may  be  use  in  lieu  of  the  10% 
criteria.  Units  must  all  be  within  •fO.020 
Ib/mmBtu  of  the  average  from  the  test  to 
be  considered  identical  units  under  this 
section. 

(4)  If  the  acceptance  criteria  in 
paragaph  (c)(l)(iv)(B)(3)  of  this  section 
are  not  met  then  the  group  of  low  mass 
emission  units  is  not  considered  an 
identical  group  of  units  and  individual 
appendix  E  testing  of  each  unit  is 
required. 

(5)  Fuel  and  unit  specific  NOx 
emission  rates  determined  aoootding  to 
paragraphs  (cKl)(iv)(F)  and  (c)(l)(ivMG) 
of  this  section  may  be  used  in  lieu  of 
appendix  E  testing  for  one  or  mcue  low 
mass  emission  units  in  a  group  of 
identical  units. 

(C)  Baaed  cm  the  results  of  the 
appendix  E  testing,  determine  the  fiiel- 
and-unit-^Mcdfic  NOx  emissicm  rate  as 
follows: 

(1)  For  an  individual  low  mass 
emission  imit  with  no  NOx  emissions 
controls  of  any  kind,  the  hi^iest  NOx 
emission  rate  obtained  for  a  particular 
type  of  foel  in  the  ^pendix  E  test 
multiplied  by  1.15  shall  be  the  fuel-and- 
unit-specific  NOx  emission  rate,  for  that 
type  of  fuel. 

[2)  For  a  group  of  low  mass  emissicm 
unit*  sharing  a  ccxnmon  fuel  supply 
with  no  NOx  controls  of  any  kind  cm 
any  of  the  units,  the  highest  NOx 
emission  rate  obtained  for  a  particular 
type  of  fuel  in  all  of  the  ^>penclix  E  tests 
of  all  units  in  the  group  of  units  sharing 
a  cxmuncm  fiiel  supply  multiplied  by 
1.15  shall  be  the  fud-and-unit-q>ecific 
NOx  emissicHi  rate  for  each  unit  in  the 
group,  for  that  type  of  fiiel. 

( jf  For  a  group  of  identical  low  mass 
emission  units  which  perfann 
refneaentative  testing  accxwding  to 
paragraph  (cXl)(iv)(B)  of  this  section 
with  no  NOx  cxmtrols  of  any  kind  cm 
any  of  the  units,  the  fuel-and-unit- 
spedfic  NOx  emissicm  rate  for  all  units, 
for  a  particular  type  of  fuel,  multiplied  ■ 
by  1.15  shall  be  the  hi^st  NOx 
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emission  rate  from  any  unit  tested  in  the 
group,  for  that  type  of  fuel. 

(4)  For  an  individual  low  mass 
emission  unit  which  has  NOx  emission 
controls  of  any  kind,  the  fuel-and-unit- 
specific  NOx  emission  rate  for  each  type 
of  fuel  combusted  in  the  unit  shall  be 
the  lugher  of: 

(j)  Tne  highest  emission  rate  from  the 
appendix  E  test  for  that  type  of  fuel 
multiplied  by  1.15;  or 

Ui)  0.15  Ib/nunfitu. 

(5)  For  a  group  of  low  mass  emission 
units  sharing  a  common  fuel  supply, 
one  or  more  of  which  has  NOx  controls 
of  any  kind,  the  fuel-and-unit-specific 
NOx  emission  rate  for  each  unit  in  the 
group  of  imits  sharing  a  common  fiiel 
supply  shall,  for  a  particular  type  of  fuel 
combusted  by  the  group  of  units  sharing 
a  common  fuel  supply,  shall  be  the 
higher  of: 

U)  The  highest  NOx  emission  rate 
from  all  appendix  E  tests  of  all  low  mass 
emission  units  in  the  group  for  that  type 
of  fuel  multiplied  by  1.15;  or 

(ii)  0.15  Ib/mmBtu. 

(6)  For  a  group  of  identical  low  mass 
emission  units,  which  perform 
representative  testing  according  to 
paragraph  (c)(l)(iv)(B)  of  this  section 
and  have  identical  NOx  controls,  the 
fuel-and-unit-specific  NOx  emission 
rate  for  each  tmit  in  the  group  of  units, 
for  a  particular  type  of  fuel,  ^all  be  the 
higher  of: 

(i)  The  highest  NOx  emission  rate 
from  all  appendix  E  tests  of  all  tested 
low  mass  emission  units  in  the  group  of 
identical  units  for  that  type  of  fuel 
multiplied  by  1.15;  or 

(ii)  0.15  Ib/mmfitu. 

(D)  For  each  low  mass  emission  unit, 
each  unit  in  a  group  of  tmits  sharing  a 
common  fuel  supply,  or  identical  units 
for  which  the  provisions  of  paragraph 
(c)(l)(iv)  of  this  section  are  used  to 
account  for  NOx  emission  rate,  the 
owner  or  operator  shall  determine  a  new 
fuel-and-unit-specific  NOx  emission 
rate  every  five  years,  unless  changes  in 
the  fuel  supply,  physical  changes  to  the 
unit,  changes  in  the  manner  of  unit 
operation,  or  changes  to  the  emission 
controls  occur  which  may  cause  a 
significant  increase  in  the  unit's  actual 
NOx  emission  rate.  If  such  changes 
occur,  the  fuel-and-unit-specific  NOx 
emission  rate(s)  shall  be  re-determined 
according  to  paragraph  (c)(l)(iv)  of  this 
section.  If  a  low  mass  emission  unit 
belongs  to  a  group  of  identical  units  and 
it  is  required  to  retest  to  determine  a 
new  fuel-and-unit-specific  NOx 
emission  rate  because  of  changes  in  the 
fuel  supply,  physical  changes  to  the 
unit,  changes  in  the  manner  of  unit 
operation  or  changes  to  the  emission 
controls  occur  which  may  cause  a 


significant  increase  in  the  unit's  actual 
NOx  emission  rate,  any  other  imit  in 
that  group  of  identical  units  is  not 
required  to  re-determine  the  fuel-and- 
unit-specific  NOx  emission  rate  unless 
such  unit  also  undergoes  changes  in  the 
fuel  supply,  physical  changes  to  the 
unit,  changes  in  the  manner  of  unit 
operation  or  changes  to  the  emission 
controls  occur  which  may  cause  a 
significant  increase  in  the  unit's  actual 
NOx  emission  rates. 

(E)  Each  low  mass  emission  unit,  each 
low  mass  emission  unit  in  a  group  of 
units  combusting  a  common  fuel,  or 
each  low  mass  emission  unit  in  a  group 
of  identical  units  for  which  a  fuel-and- 
unit-specific  NOx  emission  rate(s)  are 
determined  shall  meet  the  quality 
assurance  and  quality  control  provisions 
of  paragraph  (e)  of  this  section. 

(r )  Low  mass  emission  units  may  use 
the  results  of  appendix  E  testing,  if  such 
test  results  are  available  bom  a  test 
conducted  no  more  than  five  years  prior 
to  the  time  of  initial  certification,  to 
determine  the  appropriate  fuel-and-unit- 
specific  NOx  emission  rate(8).  However, 
fuel-and-unit-specific  NOx  emission 
rates  from  historical  testing  may  not  be 
used  longer  than  five  years  after  the 
apoendix  E  testing  was  conducted. 
(G)  Low  mass  emission  units  for 
which  at  least  3  years  of  NOx  emission 
rate  continuous  emissions  monitoring 
system  data  and  corresponding  fuel 
usage  data  are  available  may  determine 
fuel-and-unit-specific  NOx  emission 
rates  &t>m  the  actual  data  using  the 
following  procedure.  Separate  the  actual 
NOx  emission  rate  data  into  groups, 
according  to  the  type  of  fuel  combusted. 
Discard  data  from  periods  when 
multiple  fuels  were  combusted.  Each 
fuel-specific  data  set  must  contain  at 
least  168  houra  of  data  and  must 
represent  all  normal  operating  ranges  of 
the  unit  when  combusting  the  fuel.  Sort 
the  data  in  each  fuel-specific  data  set  in 
ascending  order  according  to  NOx 
emission  rate.  Determine  the  95th 
percentile  NOx  emission  rate  for  each 
data  set  as  defined  in  §  72.2  of  this 
chapter.  Use  the  95th  percentile  value 
for  each  data  set  as  the  fuel-and-unit- 
specific  NOx  emission  rate,  except  that 
for  a  unit  with  NOx  emission  controls 
of  any  kind,  if  the  95th  percentile  value 
is  less  than  0.15  Ib/mmBtu.  a  value  of 
0.15  Ib/mmBtu  shall  be  used  as  the  fuel- 
and-unit-specific  NOx  emission  rate. 

(H)  Fot  low  mass  emission  units  with 
NOx  emission  controls,  the  owner  or 
operator  shall,  during  every  hour  of  unit 
operation  during  the  test  period, 
monitor  and  record  parameten.  as 
required  under  paragraph  (e)(S)  of  this 
section,  which  indicate  that  the  NOx 
emission  controls  are  operating 


properly.  After  the  test  period,  these 
same  parameters  shall  be  monitored  and 
recorded  and  kept  for  all  operating 
houra  in  order  to  determine  whether  the 
NOx  controls  are  operating  properly  and 
to  allow  the  determination  of  the  correct 
NOx  emission  rate  as  required  under 
paragraph  (c)(l  )(iv)  of  this  section. 

(I)  For  low  mass  emission  units  with 
steam  or  water  injection,  the  steam-to- 
fuel  or  water-to-fiiel  ratio  used  during 
the  testing  must  be  dociunented.  The 
water-to-fuel  or  steam-to-fuel  ratio  must 
be  maintained  during  unit  operations 
for  a  imit  to  use  the  hiel  and  unit 
specific  NOx  emission  rate  determined 
during  the  test.  Ownen  or  operatore 
must  include  in  the  monitoring  plan  the 
acceptable  range  of  the  water-to-fuel  or 
steam-to-fuel  ratio,  which  will  be  used 
to  indicate  hourly,  proper  operation  of 
the  NOx  controls  for  each  unit.  The 
water-to-fuel  or  steam-to-fuel  ratio  shall 
be  monitored  and  recorded  during  each 
hoitf  of  unit  operation.  If  the  water-to- 
fuel  or  steam-to-fuel  ratio  is  not  within 
the  acceptable  range  in  a  given  hour  the 
fuel  and  imit  specific  NOx  emission  rate 
may  not  be  used  for  that  hour. 

(2)  For  low  mass  emission  units  with 
other  types  of  NOx  controls,  appropriate 
parameten  and  the  acceptable  range  of 
the  parametera  which  indicate  hourly 
proper  operation  of  the  NOx  controls 
must  be  specified  in  the  monitoring 
plan.  These  piarametera  shall  be 
monitored  during  each  subsequent 
operating  hour.  If  any  of  these 
parameten  are  not  within  the  acceptable 
range  in  a  given  operating  hour,  the  fuel 
and  unit  specific  NOx  emission  rates 
may  not  be  used  in  that  hour. 

(2)  Records  of  operating  time,  fuel 
usage,  unit  output  and  NOx  emission 
control  operating  status.  The  owner  or 
operator  shall  keep  the  following 
records  on-site,  for  three  yean,  in  a  form 
suitable  for  inspection: 

(i)  For  each  low  mass  emission  unit, 
the  owner  or  operator  shall  keep  hourly 
records  which  indicate  whether  or  not 
the  unit  operated  during  each  clock 
hour  of  each  calendar  year.  The  owner 
or  operator  may  report  partial  operating 
houra  or  may  assume  that  for  each  hour 
the  unit  operated  the  operating  time  is 
a  whole  hour.  Units  using  partial 
operating  houn  and  the  maximum  rated 
hourly  heat  input  to  calculate  heat  input 
for  each  hour  must  report  partial 
operating  houn. 

(ii)  For  each  low  mass  emissions  unit, 
the  owner  or  operator  shall  keep  hourly 
records  indicating  the  type(s)  of  fuel(s) 
combusted  in  the  unit  during  each  hour 
of  unit  operation. 

(iii)  For  each  low  mass  emission  imit 
using  the  long  term  fiiel  flow 
methodology  under  paragraph  (cK3)(ii) 
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of  this  section  to  determine  hourly  heat 
input,  the  owner  or  operator  shall  keep 
hourly  records  of  unit  output  (in 
megawatts  or  thousands  of  pounds  of 
steam),  for  the  purpose  of  apportioning 
heat  input  to  the  individual  unit 
operating  houn. 

(iv)  For  each  low  mass  emission  unit 
with  NOx  emission  controls  of  any  kind, 
the  owner  or  operator  shall  keep  hourly 
records  of  the  hourly  value  of  the 
parameter(s)  specified  in  (c)(l)(iv)(H)  of 
this  section  used  to  indicate  proper 
operation  of  the  unit's  NOx  ccntrols. 

(3)  Heat  input  Hourly,  quarterly  and 
annual  heat  input  for  a  low  mass 
emission  unit  shall  be  determined  using 
either  the  mw^""'™  rated  hourly  heat 
input  method  under  paragraph  (c)(3)(i) 
of  *hi«  section  or  the  long  term  ftiel  flow 
method  under  paragraph  (c)(3Hii)  of  this 
section. 

(i)  Maximum  rated  houiiyheat  input 
method.  (A)  Fm  the  purposes  of  the 
mass  emission  calculation  methodology 
of  paragraph  (c)(3)  of  this  section,  the 
hourly  heat  input  (mmBtu)  to  a  low 
mass  emission  unit  shall  be  deemed  to 
equal  the  mairimiim  rated  hourly  heat 
input,  as  defined  in  §  72.2  of  this 
chapter,  multiplied  by  the  operating 
time  of  the  unit  for  each  hour.  The 
owner  or  operator  may  choose  to  record 
and  report  partial  operating  houn  or 
may  assume  that  a  unit  operated  for  a 
whole  hour  for  each  hour  the  unit 
operated.  However,  the  owner  or 
operator  of  a  unit  may  petition  the 
Administrator  under  §  75.66  for  a  lower 
value  for  maximum  rated  hourly  heat 
input  than  that  defined  in  §  72.2  of  this 
chapter.  The  Administrator  may 
approve  such  lower  value  if  the  owner 
or  operator  demonstrates  that  either  the 
maximum  hourly  heat  input  specified 
by  the  manufacturer  or  the  highest 
observed  hourly  heat  input,  or  both,  are 
not  representative,  and  such  a  lower 
value  is  representative,  of  the  unit's 
current  capabilities  because 
modifications  have  been  made  to  the 
unit.  iJTpiting  its  capacity  permanently. 

(B)  The  quarterly  heat  input.  Hlqi,.  in 
mmBtu.  slull  be  deteiminMl  using 
Equation  Lh4-1: 
HI^=T^xW*,        (Eq.LM-1) 
Where: 

Tpr  =  Actual  number  of  operating  houn 

in  the  Quarter  (hi). 
HIkr  -  Hourly  heat  input  under 

paragraph  (c)(3)(i)(A)  of  this  section 

(mmBtu). 

(C)  The  year-to-date  cumulative  heat 
input  (nunBtu)  shall  be  the  sum  of  the 
quarterly  heat  input  values  for  all  of  the 
calendar  quartera  in  the  year  to  date. 

(ii)  Long  term  fuel  flow  heat  input      . 
method.  "Hie  owner  or  operat(H  may.  for 


the  purpose  of  demonstrating  that  a  low 
mass  emission  unit  or  group  of  low 
mass  emission  units  sharing  a  common 
fuel  supply  meets  the  requirements  of 
this  section,  use  records  of  long-term 
fuel  flow,  to  calculate  hourly  heat  input 
to  a  low  mass  emission  unit. 

(A)  Tills  option  may  be  used  for  a 
group  of  low  mass  emission  units  only 

if: 

(1)  The  low  mass  emission  umts 
combust  fiiel  from  a  cmimon  source  of 
supply;  and 

(2)  Records  are  kept  of  the  total 
amount  of  fuel  combusted  by  the  group 
of  low  mass  emission  units  and  the 
hourly  output  (in  megawatts  at  pounds 
of  steam)  from  each  unit  in  the  group; 

and 

(3)  AU  of  the  unite  in  the  group  are 
low  mass  emission  unite. 

(B)  For  each  fuel  used  during  the 
quarter,  the  volume  in  standard  cubic 
feet  (for  gas)  or  gallons  (for  oil)  may  be 
determiiwd  using  any  of  the  following 
methods; 

(1)  Fuel  billing  records  (for  low  mass 
4»n)ii»ginn  unite.  Or  groups  of  low  mass 
PTniiMtifn  unite,  whlch  purdiase  fuel 
from  non-affiliated  sources); 

(2)  American  Petroleum  Institute 
(/^PI)  standard.  American  Petroleum 
Institute  (API)  Petroleum  Measurement 
Standards.  Chapter  3.  Tank  Gauging: 
Section  lA.  Standard  Practice  fw  the 
Manual  fi««iging  of  Petroleum  and 
Petroleum  Producte.  December  1994; 
Section  IB.  Standard  Practice  for  Level 
Measurement  of  Liquid  Hydrocarbcms  in 
Stetionary  Tanks  by  Automatic  Tank 
Gauging.  April  1992  (reaffirmed  January 
1997):  Section  2.  Standard  Practice  for 
Gauging  Petroleum  and  Petroleum 
Producte  in  Tank  Can.  September  1995; 
Section  3.  Standard  Practice  for  Level 
Measurement  of  Liquid  Hydrocartxuis  in 
Stetionary  Pressurized  Storage  Tanks  l>y 
Automatic  Tank  Gauging.  June  1996; 
Section  4.  Standard  Practice  for  Level 
Measurement  of  Liquid  Hydrocarbons 
on  Marine  Vessels  by  Automatic  Tank 
Gauging.  April  1995;  and  Section  5. 
Standard  Practice  for  Level 
Measurement  of  Light  Hydrocaibcm 
Liquids  Onboard  Marine  Vessels  by 
Automatic  Tank  Gauging.  March  1997; 
Shop  Testing  of  Automatic  Liquid  Level 
Gages.  Bulletin  2509  B.  December  1961 
(Reaffirmed  August  1987.  October  1992) 
(incorporated  Ir^  reference  under  §  75.6); 

(3)  A  fuel  flow  meter  certified  and 
maintained  according  to  appendix  D  to 
this  part. 

(C)  For  each  fuel  combusted  during  a 
quarter,  the  gross  calorific  value  of  the 
fuel  shaU  be  determined  by  either 

(1)  Using  the  applicable  procedures 
for  gas  and  oil  analysis  in  sections  2.2 


and  2.3  of  appendix  D  to  this  part.  If  this 
option  is  chosen  the  highest  gross 
calorific  value  recorded  during  the 
previous  calendar  year  shall  be  used;  or 
(2)  Using  the  appropriate  default  gross 
calorific  value  listed  in  Table  5  of  this 
section. 

(D)  ¥<x  each  type  of  fuel  oil 
combusted  during  the  quarter,  the 
specific  gravity  of  the  oil  shall  be 
determined  either  by: 

(1)  Using  the  prooBdures  in  section 
2.2.6  of  appoidlx  D  to  this  part.  If  this 
option  is  chosen,  use  the  highest 
specific  gravity  value  recorded  during 
the  previous  calendar  year  shall  be 
used:  or 

(2)  Using  the  appropriate  default 
specific  gravity  value  in  Table  5  of  this 
section. 

(E)  The  quarterly  heat  input  from  each 
type  of  fii^  combusted  during  the 
quarter  by  a  low  mass  emission  unit  or 
group  of  low  mass  emission  unite 
ffbaring  a  common  fuel  supply  shall  be 
determined  using  Equation  LM-2  for  oil 
and  LM-3  for  natural  gas. 


HI 


=  M. 


GCV. 


10* 


Eq  LM-2  (fw  fuel  oil  or  diesel  fuel) 

Where: 

HIj^.^  =  Quarteriy  total  heat  input  from 

oil  (mmBtu). 
Mqv  =  Mass  of  oil  consumed  during  the 

entire  quarter,  determined  as  the 
product  of  the  volume  of  oil  undOT 
paragraph  (c)(3)(il)(B)  of  this  section 
and  the  specific  gravity  under 
paragraph  (c)(3)(u)(D)  of  this 
section  (lb) 

GCVmm*  -  Ckoss  calorific  value  of  oil.  as 
determined  undv  paragraph 
(c)(3)(ii)(C)  of  this  section  (Btu/lb) 

10*= Conversion  of  Btu  to  mmBtu. 


HI 


fii^^ 


=Q. 


10* 


Eq  LM-3  [fat  natural  gas) 

Where: 

Kjkei.^ = Quarterly  heat  input  from 
natural  eas  (mmBtu). 

Qs  =  Value  of  natural  gas  combusted 
during  the  quarter,  as  determined 
under  paragraph  (c)(3)(u)(B)  of  this 
secticm  standard  cubic  fiset  (scf). 

GCV,  -  (koss  calorific  value  of  the 
natural  gas  combusted  during  the 
quarter,  as  determined  under 
paragraph  (c)(3Mii)(C)  of  this  section 
(Btu/scf) 

IQB  s  Convenion  of  Btu  to  mmBtu. 
(F)  The  quarterly  heat  input  (mmBtu) 

for  all  fuels  for  the  quarter.  HI^.«aML 

shall  be  the  sum  of  the  HItaei-«r  values 

detennined  using  Equations  LM-2  and 

LM-3. 
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HI 


qir-«Ml 


=    IHI 

■U-tek 


(Eq.  LM-4) 

(G)  The  year-to-date  ciunulative  heat 
input  (mmBtu)  for  all  fiieU  shall  be  the 
sum  of  all  quarterly  total  heat  input 
(HlqtfHoui)  values  for  all  calendar 
quarters  in  the  year  to  date. 

(H)  For  each  low  mass  emission  unit, 
each  low  mass  emission  imit  of  an 
identical  group  of  units,  or  each  low 
mass  emission  unit  in  a  group  of  units 
sharing  a  common  fuel  supply,  the 
owner  or  operator  shall  determine  the 
quarterly  unit  output  in  megawatts  or 
pounds  of  steam.  The  quarterly  unit 
output  shall  be  the  sum  of  the  hourly 
unit  output  values  recorded  under 
paragraph  (c)(2)  of  this  section  and  shall 
be  determined  using  Equations  LM-5  or 
LM-6. 

all-houn 

Eq  LM-5  (for  MW  output) 

ST^=     XST 

aU-houn 
Eq  LM-6  (for  steam  output) 
Where: 

MW,,B  =  the  power  produced  during  all 
hours  of  operation  during  the 
quarter  by  the  unit  (MW) 
STj^i^r  =  the  total  quarterly  steam 

output  produced  during  all  hours  of 
operation  during  the  quarter  by  the 
unit  (klb) 
MW=  the  power  produced  during  each 
hour  in  which  the  unit  operated 
during  the  quarter  (MW). 
ST  =  the  steam  output  produced  during 
each  hour  in  which  the  unit 
operated  during  the  quarter  (klb) 
(I)  For  a  low  mass  emission  unit  that 
is  not  included  in  a  group  of  low  mass 
emission  units  sharing  a  common  fuel 
supply,  apportion  the  total  heat  input 
for  the  quarter.  Hl^^-uui  to  each  hour  of 
unit  operation  using  either  Equation 
LM-7  or  LM-«: 

HI|^  =  HIq,,_,„,j 


MW„ 


(Eq  LM-7  for  MW  output) 
HI|,  =HI,,a,.^o^ 


STj. 
ST 


q* 


(Eq  LM-8  for  steam  output) 
Where: 

Hlhr  =  hourly  heat  input  to  the  unit 

(mmBtu) 
MW/w  =  hourly  output  from  the  unit 

(MW) 


ST/w  -  hourly  steam  output  from  the  unit 
(klb) 

(J)  For  each  low  mass  emission  unit 
that  is  included  in  a  group  of  units 
sharing  a  coounon  fuel  supply, 
apportion  the  total  heat  input  for  the 
quarter.  Hl^-mMoi  to  each  hour  of 
operation  using  either  Equation  LM-7a 
or  LM-8a: 

HI     -  HI  ^^>r 

■Dhbuu 

(Eq  LM-7a  for  MW  output) 

STw 


HI,^  -  HIq,„^om 


Tsx; 


(Eq  LM-8a  for  steam  output) 

Where: 

HIiv  s  hourly  heat  input  to  the 

individual  unit  (mmBtu) 
MWhrs  hourly  output  from  the 

individual  unit  (MW) 
STtr  =  hourly  steam  output  &t>m  the 

individual  imit  (Idb) 

5]  MW^  =  Sum  of  the  quarterly  out- 

•ll-uniu 

puts  (from  Eq.  LM-S)  for  all  units 
in  the  group  (MW) 

X  STqff  =  Sum  of  the  quarterly  steam 

all-units 

outputs  (from  Eq.  LM4)  for  all 
uniu  in  the  group  (klb) 

(4)  Calculation  ofSCh,  NOx  and  CCh 
mass  emissions.  The  owner  or  operator 
shall,  for  the  purpose  of  demonstrating 
that  a  low  mass  emission  unit  meets  the 
requirements  of  this  section,  calculate 
SO2,  NOx  and  CO}  mass  emissions  in 
accordance  with  the  following. 

(i)  SO2  mass  emissions.  (A)  The 
hourly  SO3  mass  emissions  (lbs)  for  a 
low  mass  emission  unit  shall  be 
determined  using  Equation  LM-9  and 
the  appropriate  ^el-based  SO2  emission 
factor  from  Table  1  of  this  section  for 
the  fuels  combusted  in  that  hour.  If 
more  than  one  fuel  is  combusted  in  the 
hour,  use  the  highest  emission  factor  for 
all  of  the  fuels  combusted  in  the  hour. 
If  records  are  missing  as  to  which  fuel 
was  combusted  in  the  hour,  use  the 
highest  emission  factor  for  all  of  the 
fuels  capable  of  being  combusted  in  the 
unit. 

Wso2=EFso2xHIh,        (Bq.  LM-9) 
where: 

Wso2=Hourly  SO3  mass  emissions  (lbs). 
EFso3=S02  emission  factor  from  Table  1 
of  this  section  (Ib/mmBtu). 


HIitfsEither  the  minriiniiin  rated  hourly 
heat  input  under  paragraph 
(c)(3)(i)(A)  of  this  section  or  the 
hourly  heat  input  under  paragraph 
(c)(3)(ii)  of  this  section  (mmBtu). 

(B)  The  quarterly  SO]  mass  emissions 
(tons)  for  the  low  mass  emission  unit 

-shall  be  the  sum  of  all  the  hourly  SO2 
mass  emissions  in  the  quarter,  as 
determined  under  paragraph  (c)(4)(i)(A) 
of  this  section,  divided  by  2000  lb/ton. 

(C)  The  year-to-date  cumulative  SOj 
mass  emissions  (tons)  for  the  low  mass 
emission  unit  shall  be  the  sum  of  the 

Quarterly  SO2  mass  emissions,  as 
etermined  under  paragraph  (c)(4)(i)(B) 
of  this  section,  for  all  of  the  calendar 
quarters  in  the  year  to  date. 

(ii)  NOx  mass  emissions.  (A)  The 
hourly  NOx  mass  emissions  for  the  low 
mass  emission  unit  (lbs)  shall  be 
determined  using  Equation  LM-10.  If 
more  than  one  fuel  is  combusted  in  the 
hour,  use  the  highest  emission  rate  for 
all  of  the  fuels  combusted  in  the  hour. 
If  records  are  missing  as  to  which  fiiel 
was  combusted  in  the  hour,  use  the 
highest  emission  factor  for  all  of  the 
fuels  capable  of  being  combusted  in  the 
unit.  For  low  mass  emission  units  with 
NOx  emission  controls  of  any  kind  and 
for  which  a  fuel-and-unit-specific  NOx 
emission  rate  is  determined  imder 
paragraph  (c)(l)(iv)  of  this  section,  for 
any  hour  in  wluch  the  parameters  under 
paragraph  (c)(l)(iv)(A)  of  this  section  do 
not  show  that  the  NOx  emission 
controls  are  operating  properly,  use  the 
NOx  emission  rate  from  Table  2  of  this 
section  for  the  fiiel  combusted  during 
the  hour  Mdth  the  highest  NOx  emission 
rate. 


Wno«=EFnoxxHIi» 
Where: 


(Eq.  LM-10) 


WNOx=Hourly  NOx  mass  emissions 
(lbs). 

EFNOx=Either  the  NOx  emission  factor 
from  Table  lb  of  paragraph  (c)(l)(ii) 
.    of  this  section  of  this  section  or  the 
fuel-and-unit-spedfic  NOx 
emission  rate  determined  under 
paragraph  (c)(l)(iv)  of  this  section 
(Ib/mmBtu). 

HIiv=Either  the  maximiun  rated  hourly 
heat  input  frt>m  paragraph 
(c)(3)(i)(A)  of  this  section  or  the 
hourly  heat  input  as  determined 
under  paragraph(c)(3)(ii)  of  this 
section  (mmBtu). 

(B)  The  quarterly  NOx  mass  emissions 
(tons)  for  the  low  mass  emission  unit 
shall  be  the  sum  of  all  of  the  hourly 
NOx  mass  emissions  in  the  quarter,  as 
determined  imder  paragraph  (c)(4)(ii)(A) 
of  this  section,  divided  by  2000  lb/ton. 

(C)  The  year-to-date  cumulative  NOx 
mass  emissions  (tons)  for  the  low  mass 
emission  unit  shall  be  the  sum  of  the 
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Suaiterly  NOx  mass  emissions,  as 
etermined  under  paragraph  (c)(4)(ii)(B) 
of  this  section,  for  all  of  the  calendar 
quarters  in  the  year  to  date. 

(iii)  CO2  Mass  Emissions.  (A)  The 
hourly  CX)2  mass  emissions  (tons)  for 
the  affected  low  mass  emission  unit 
shall  be  determined  using  Equation  LM- 
11  and  the  appropriate  fuel-based  CO2 
emission  factor  from  Table  3  of  this 
secticHi  fcHT  the  fuel  being  combusted  in 
that  hour.  If  more  than  one  fiiel  is 
combusted  in  the  hour,  use  the  highest 
emissicm  factor  for  all  of  the  fuels 
combusted  in  the  hour.  If  records  are 
miiMing  as  to  whlch  fuel  was  combusted 
in  the  hour,  use  the  highest  emission 
factor  for  all  of  the  fuels  capable  of 
being  combusted  in  the  imit. 
WCO2  =  EFOO2  X  Hlhr        (Eq.  LM-11) 
Where: 
}f/CXh  =  Hourly  CO  mass  emissions 

(tons). 
EFOO2  =  Fuel-based  CO2  emission  factor 
from  Table  3  of  this  section  (ton/ 
mmBtu). 
Ktm  =  Either  the  maximum  rated  hourly 
heat  input  from  paragraph 
(c)(3)(i)(A)  of  this  section  or  the 
hourly  beat  input  as  determined 
under  paragraph  (c)(3)(ii)  of  this 
section  (mmBtu). 

(B)  The  quarterly  OO2  mass  emissions 
(tons)  for  the  low  mass  emission  unit 
shall  be  the  sum  of  all  of  the  hourly  CO2 
mass  emissions  in  the  quarter,  as 
determined  under  paragraph 
(c)(4)(iii)(A)of  this  section. 

(C)  The  year-to-date  cimiulative  CO2 
mass  emissions  (tons)  for  the  low  mass 
emission  unit  shall  be  the  simi  of  all  of 
the  quarterly  CO2  mass  emissions,  as 
determined  under  paragraph 
(c)(4)(iii)(B)  of  this  section,  for  all  of  the 
calendar  quarters  in  the  year  to  date. 

(d)  Each  unit  that  qualifies  imder  this 
section  to  use  the  low  mass  emissions 
methodology  must  follow  the 
recordkeeping  and  reporting 
requirements  pertaining  to  low  mass 
emissions  units  in  subparts  F  and  G  of 
this  part. 

(e)  The  quality  control  and  quality 
assurance  requirements  in  §  75.21  are 
not  applicable  to  a  low  mass  emissions 
unit  for  which  the  low  mass  emissions 
excepted  methodology  under  paragraph 
(c)  of  this  section  is  being  used  in  lieu 
of  a  continuous  emission  monitoring 
system  or  an  excepted  monitoring 
system  under  appendix  D  or  E  to  this 
part,  except  for  fuel  flowmeters  used  to 
meet  the  provisions  in  paragraph 
(c)(3)(ii)  of  this  section.  However,  the 
owner  or  operator  of  a  low  mass 
emissions  imit  shall  implement  the 
following  quality  assurance  and  quality 
control  provisions: 


(1)  For  low  mass  emission  units  or 
groups  of  units  which  use  the  Icmg  term 
fuel  flow  methodology  under  paragraph 
(c)(3)(ii)  of  this  secti<Hi  and  which  use 
fiiel  UlUng  records  to  determine  fiiel 
usage,  the  owner  or  operator  shall  keep, 
at  the  facility,  fm  three  years,  the 
records  of  the  fuel  billing  statements 
used  for  Icmg  term  fuel  flow 
determinations. 

(2)  For  low  mass  emission  units  or 
groups  of  units  which  use  the  long  term 
fuel  flow  methodology  under  paragraph 
(c)(3)(ii)  of  this  section  and  whidi  use 
American  Petroleum  Institute  (API) 
standard,  American  Petroleum  Institute 
(API)  Petroleum  Measurement 
Standards,  Chapter  3,  Tank  Gauging: 
Section  lA,  Standard  Practice  for  the 
Manual  Gauging  of  Petroleum  and 
Petroleum  I^oducts.  December  1994; 
Section  IB,  Standard  Practice  for  Level 
Measurement  of  Liquid  Hydrocarbons  in 
Stationary  Tanks  by  Automatic  Tank 
Gauging.  April  1992  (reaffirmed  January 
1997);  Section  2.  Standard  Practice  for 
Gauging  Petroleum  and  Petroleum 
Products  in  Tank  Cars.  September  1995; 
Secticm  3,  Standard  Practice  for  Level 
Measurement  of  Liquid  Hydrocaibons  in 
Stationary  Pressurized  Storage  Tanks  by 
Automatic  Tank  Gauging,  ]une  1996; 
Section  4,  Standard  Practice  for  Level 
Measurement  of  Liquid  Hydrocarbons 
on  Marine  Vesseb  by  Automatic  Tank 
Gauging,  April  1995;  and  Section  5. 
Standard  Practice  for  Level 
Measurement  of  Light  Hydrocarbon 
Liquids  Onboard  Marine  Vessels  by 
Automatic  Tank  Gauging.  March  1997. 
Shop  Testing  of  Automatic  Liquid  Level 
Gages,  Bulletin  2509  B,  December  1961 
(Reaffirmed  August  1987.  October  1992) 
(incorporated  by  reference  under  §  75.6), 
to  determine  fuel  usage,  the  owner  or 
operator  shall  keep,  at  the  facility,  a 
copy  of  the  standaid  used  and  shall 
keep  records,  for  three  years,  of  all 
measurements  obtained  for  each  quarter 
using  the  methodology. 

(3)  For  low  mass  emission  units  or 
groups  of  units  which  use  the  long  term 
fuel  flow  methodology  under  paragraph 
(c)(3)(ii)  of  this  section  and  which  use 

a  certified  fuel  flow  meter  to  determine 
fuel  usage,  the  owner  or  operator  shall 
comply  with  the  quality  control  quality 
assurance  requirements  for  a  fuel  flow 
meter  under  section  2.1.6  of  appendix  D 
of  this  part. 

(4)  For  each  low  mass  emission  unit 
for  which  fiiel-and-unit-specific  NOx 
emission  rates  are  determined  in 
accordance  with  paragraph  (c)(l)(iv)  of 
this  section,  the  owner  or  operator  shall 
keep,  at  the  facility,  records  which 
document  the  results  of  all  NOx 
emission  rate  tests  conducted  according 
to  appendix  E  to  this  part.  If  GEMS  data 


are  used  to  determine  the  fuel-and-unit- 
specific  NOx  emission  rates  under 
paragraph  (c)(l)(iv)(G)  of  this  section, 
the  owner  or  operator  shall  keep,  at  the 
facility,  records  of  the  GEMS  data  and 
the  data  analysis  performed  to 
determine  a  fiiel-and-unit-specific  NOx 
emission  rate.  The  appendix  E  test 
records  and  historical  CEMS  data 
records  shall  be  kept  until  the  fuel  and 
unit  specific  NOx  emission  rates  are  re- 
determined. 

(5)  For  each  low  mass  emission  unit 
for  which  fiiel-and-unit-specific  NOx 
emissicm  rates  are  determined  in 
accordance  with  paragraph  (c)(l)(iv)  of 
this  section  and  which  have  NOx 
emission  controls  of  any  kind,  the 
owner  or  operator  shall  develop  and 
keep  on-site  a  quality  assurance  plan 
which  explains  the  procedures  lued  to 
document  proper  operation  of  the  NOx 
emission  controls.  The  plan  shall 
include  the  parameters  monitored  (e.g.. 
water-to-fuel  ratio)  and  the  acceptable 
ranges  for  each  parameter  used  to 
determine  proper  operation  of  the  unit's 
NOx  controls. 

Table  1  of  §75.19:  SO2  Emission 
Factors  (Ib/mmBtu)  for  Various 
Fuel  Types 


Fuel  type 


Pipeline  Natural  Gas 
Other  Natural  Gas  .... 

Residual  Oil 

Diesel  Fuel  . — 


SO2  emission  factors 


0.0006  l]/mmB«u. 
0.06  li^VranBlu. 
2.1  tynwnBta 
0.5t^mmBtu. 


Table  2  of  §75.19:  NOx  Emission 
Rates  (fa/mmBtu)  for  Various  Boil- 
er/Fuel Types 


Boiertype 

Fuel 
type 

emnnon 

Turtiine  

Twtine 

Boier 

Bofler  

Gas  .... 

01 

Gas  -.. 
01 

0.7 
1.2 
1.5 
2 

TABLE  3  OF  §75.19:  CO2  Emission 
Factors  (ton/mmBtu)  for  Gas  and  Oil 

Fuel  type 

GO2  emission  (actors 

Natural  Gas 

an 

O.OSe  tor^mmBtu. 
QQB1  ton/mmBtu. 

TABLE  4  OF  §75.19:  IDENTICAL  UNIT 

Testing  Requirements 

Nurnber  o(  identic^ 
units  in  the  grot^) 

Numtwr  of  appandn 
E  tasts  required 

2  — 

3  to  6 

1 
2 
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Table  4  of  §75.19:  iDEhmcAL  Unit 
Testing  Requirements— Continued 


Number  of  identical 
units  in  the  group 


7  _ 
>7 


Number  of  appendix 
E  tests  required 


n  tests:  wtteren  n  - 
number  of  units  di- 
vided by  3and 
rounded  to  nearest 
integer. 


Table  5  of  §75.19:  Default  Gross 
Calorific,  Values  (GCVs)  for 
Various  Fuels 


Fuel 

QCV  tor  use  in  equa- 
tion LM-2  or  LM-3 

Pipeline  Natural  Gas 
Natural  Gas 

1051  Btu/scf. 
1118Btu/scf. 

Residual  Oil 

19.706  Btu/ga«on. 
20.500  Btu/gallon. 

Diesel  Fuel  

Table  6  of  §75.19:  Default  Spe- 
cific Gravity  Values  for  Fuel 
Oil 


Fuel 

Specific 

gravity  (KV 

gal) 

Residual  Oil  

8.5 

Diesel  Fuel 

7.4 

13.  Section  75.20  is  amended  by 
adding  new  paragraph  (b)  to  read  as 
follows: 


175.20 


(b)  Initial  certification  and 
recertification  procedures  for  low  mass 
emission  units  using  the  excepted 
methodologies  under  §  75.19.  Tbe  owner 
or  operator  of  a  gas-Bred  or  oil-fired  unit 
using  tbe  low  mass  emissions  excepted 
metbodology  under  §  75.19  sball  meet 
tbe  applicable  general  operating 
requirements  of  §  75.10,  tbe  applicable 
requirements  of  §  75.19,  and  the 
applicable  certification  requirements  of 
this  paragraph. 

(1 J  Monitoring  plan.  The  designated 
representative  sball  submit  a  monitoring 
plan  in  accordance  with  §§  75.53  and 
75.62.  Tbe  designated  representative  for 
an  owner  or  operator  who  wishes  to  use 
fuel-and  unit-specific  NOx  emission  rate 
testing  for  units  with  NOx  controls 
under  §  75.19(c)(l)(iv)  must  submit  in 
tbe  monitoring  plan  tbe  parameters 
monitored  which  will  be  used  to 
determine  operation  of  tbe  NOx 
emission  controls.  For  units  using  water 
or  steam  injection  to  control  NOx.  the 
water-to-fuel  or  steam-to-fuel  range  of 
values  must  be  documented. 


(2)  Certification  application. 
(reserved] 

(3)  Approval  of  certification 
applications.  Tbe  provisions  for  tbe 
certification  application  formal  approval 
process  in  the  introductory  text  of 
paragraph  (a)(4)  and  in  fMuagraphs 
(a)(4)(i),  (ii),  and  (iv)  of  this  section  shall 
apply,  except  that  "continuous  emission 
or  opacity  monitoring  system"  shall  be 
replaced  with  "excepted  methodology." 
The  excepted  methodology  shall  be 
deemed  provisionally  certified  for  use 
under  the  Add  Rain  Program,  as  of  tbe 
following  dates: 

(i)  For  a  unit  that  commenced 
operation  on  or  before  January  1, 1997, 
from  January  1  of  tbe  year  following 
submission  of  tbe  certification 
application  until  tbe  completion  of  tbe 
period  for  tbe  Administrator's  review;  or 

(ii)  For  a  unit  that  commenced 
operation  after  January  1. 1997,  from  tbe 
date  of  submission  of  a  certification 
application  for  approval  to  use  tbe  low 
mass  emissions  excepted  methodology 
under  §  75.19  imtil  the  completion  of 
the  period  for  the  Administrator's 
review,  except  that  tbe  methodology 
may  be  used  retrospectively  until  tbe 
date  and  hour  that  tbe  unit  commenced 
operation  for  purposes  of  demonstrating 
that  the  unit  qualified  to  use  the 
methodology  under  §  75.19(b}(4)(iii). 

(4)  Disapproval  of  certification 
applications.  If  the  Administrator 
determines  that  the  certification 
application  does  not  demonstrate  that 
the  unit  meets  tbe  requirements  of 
§§  75.19(a)  and  (b),  the  Administrator 
shall  issue  a  written  notice  of 
disapproval  of  the  certification 
application  within  120  days  of  receipt. 
By  isstiing  the  notice  of  disapproval,  tbe 
provisional  certification  is  invalidated 
by  tbe  Administrator,  and  tbe  data 
recorded  under  tbe  excepted 
methodology  shall  not  be  considered 
valid.  Tbe  owner  or  operator  shall 
follow  tbe  procedures  for  loss  of 
certification: 

(i)  Tbe  owner  or  operator  sball 
substitute  the  following  values,  as 
applicable,  for  each  hour  of  unit 
operation  during  the  p>eriod  of  invalid 
data  specified  in  p>aragraph  (a)(4)(iii)  of 
this  section  or  in  §§  75.21(e) 
(introductory  paragraph)  and 
75.21(e)(1):  the  maximum  potential 
concentration  of  SO2,  as  defined  in 
section  2.1.1.1  of  appendix  A  to  this 
part  to  report  SO2  concentration:  tbe 
maximum  potential  NOx  emission  rate, 
as  defined  in  §  72.2  of  this  chapter  to 
report  NOx  emission  rate;  tbe  maximum 
potential  flow  rate,  as  defined  in  section 
2.1  of  appendix  A  to  this  part  to  report 
volumetric  flow;  or  tbe  maximum  CXDj 
concentration  used  to  determine  tbe 


maximum  potential  concentration  of 
SO2  in  section  2.1.1.1  of  appendix  A  to 
this  part  to  report  CO2  concentration 
data.  For  a  unit  subject  to  a  State  or 
federal  NOx  mass  reduction  program 
where  tbe  owner  or  operator  intends  to 
monitor  NOx  mass  emissions  with  a 
NOx  pollutant  concentration  monitor 
and  a  flow  monitoring  system, 
substitute  for  NOx  concentration  using 
the  maximum  potential  concentration  of 
NOx,  as  defined  in  section  2.1.2.1  of 
appendix  A  to  this  part,  and  substitute 
for  voliunetric  flow  using  the  maximum 
potential  flow  rate,  as  defined  in  section 
2.1  of  appendix  A  to  this  part.  The 
owner  or  operator  shall  substitute  these 
values  until  such  time,  date,  and  hour 
as  a  continuous  emission  monitoring 
system  or  excepted  monitoring  system, 
where  applicable,  is  installed  and 
provisionally  certified; 

(ii)  Tbe  designated  representative 
shall  submit  a  notification  of 
certification  test  dates,  as  specified  in 
§  75.61(a)(l)(ii),  and  a  new  certification 
application  according  to  tbe  procedtires 
in  paragraph  (a)(2)  of  this  section:  and 

(iii)  Tbe  owner  or  operator  shall 
install  and  provisionally  certify 
continuous  emission  monitoring 
systems  or  excepted  monitoring 
systems,  where  applicable,  two  calendar 
quarten  from  the  end  of  tbe  quarter  in 
which  tbe  unit  no  longer  qualifies  as  a 
low  mass  emissions  unit. 

14.  Section  75.24  is  amended  by 
revising  paragraph  (d)  to  read  as 
follows: 

{75.24   Ou«-o>«ontroi  pertoda. 

•        •        •        •        • 

(d)  When  tbe  bias  test  indicates  that 
an  SO2  monitor,  a  volumetric  flow 
monitor,  a  NOx  continuous  emission 
monitoring  system  or  a  NOx 
concentration  monitoring  system  used 
to  determine  NOx  mass  emissions,  as 
defined  in  $  75.71(a)(2),  is  biased  low 
(i.e.,  tbe  arithmetic  mean  of  tbe 
diffierences  between  tbe  reference 
method  value  and  the  monitor  or 
monitoring  system  measurements  in  a 
relative  accuracy  test  audit  exceed  tbe 
bias  statistic  in  section  7  of  appendix  A 
to  this  part),  tbe  owner  or  operator  sball 
adjust  the  monitor  or  continuous 
emission  monitoring  system  to 
eliminate  tbe  cause  of  bias  such  that  it 
passes  tbe  bias  test,  or  calculate  and  use 
the  bias  adjustment  factor  as  specified 
in  section  2.3.3  of  appendix  B  to  this 
part  and  in  accordance  with  $  75.7. 


16.  Subpart  H  is  added  to  part  75  to 
read  as  follows: 
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SubfMrt  H— NOx  Masa  Emissions 


75.70  NOx  mass  emissions  provisions. 

75.71  Specific  provisions  for  monitoring 
NOx  emission  rate  and  heat  input  for  the 
purpose  of  calculating  NOx  mass 
emissions. 

75.72  Determination  of  NOx  mass 
emissions. 

75.73  Recordkeeping  and  reporting 
I  Reserved). 

75.74  Annual  and  ozone  season  monitoring 
and  reporting  requirements. 

75.75  Additional  ozone  season  calculation 
procedures  for  special  circumstances. 

SubfMft  H— NOx  Mass  Emissions 
Provisions 

f  75.70    NOx  masa  emiasiona  provlsiona. 

(a)  Applicability.  The  owner  or 
operator  of  a  unit  shall  comply  with  the 
requirements  of  this  subpart  to  the 
extent  that  compliance  is  required  by  an 
applicable  State  or  federal  NOx  mass 
emission  reduction  program  that 
incorporates  by  reference,  or  otherwise 
adopts  the  provisions  of,  this  subpart. 

(1)  For  purposes  of  this  subpart,  the 
term  "affected  unit"  shall  mean  any  unit 
that  is  subject  to  a  State  or  federal  NOx 
mass  emission  reduction  program 
requiring  compliance  with  this  subpart, 
the  term  "nonaffected  unit"  shall  mean 
any  unit  that  is  not  subject  to  such  a 
program,  tbe  term  "permitting 
authority"  sball  mean  the  permitting 
authority  under  an  applicable  State  or 
federal  NOx  mass  emission  reduction 
program  that  adopts  tbe  requirements  of 
this  subpart,  and  the  term  "designated 
representative"  sball  mean  tbe 
responsible  party  under  the  applicable 
State  or  federal  NOx  mass  emission 
reduction  program  that  adopts  the 
requirements  of  this  subpart. 

(2)  bi  addition,  the  provisions  of 
subparts  A.  C,  D,  E,  F,  and  G  and 
appendices  A  through  G  of  this  part 
applicable  to  NOx  concentration,  flow 
rate,  NOx  emission  rate  and  heat  input, 
as  set  forth  and  referenced  in  this 
subpart,  shall  apply  to  tbe  owner  or 
operator  of  a  unit  required  to  meet  tbe 
requirements  of  this  subpart  by  a  State 
or  federal  NOx  mass  emission  reduction 
program.  When  applying  these 
requirements,  tbe  term  "affected  unit" 
shall  mean  any  unit  that  is  subject  to  a 
State  or  federal  NOx  mass  emission 
reduction  program  requiring  compliance 
with  this  subpart,  the  term  "permitting 
authority"  shall  mean  tbe  permitting 
authority  under  an  applicable  State  or 
federal  NOx  mass  emission  reduction 
program  that  adopts  tbe  requirements  of 
this  subpart,  and  tbe  term  "designated 
representative"  shall  mean  tbe 
responsible  party  under  tbe  applicable 


State  or  federal  NOx  mass  emission 
reduction  program  that  adopts  the 
requirements  of  this  subpart.  Tbe 
requirements  of  this  part  for  SO2.  CO2 
and  opacity  monitoring,  recordkeeping 
and  reporting  do  not  apply  to  units  that 
are  subject  to  a  State  or  federal  NOx 
mass  emission  reduction  program  only 
and  are  not  affected  units  with  an  Acid 
Rain  emission  limitation. 

(b)  (Compliance  dates.  The  owner  or 
operator  of  an  affected  unit  shall  meet 
the  compliance  deadlines  established  by 
an  applicable  State  or  federal  NOx  mass 
emission  reduction  program  that  adopts 
tbe  requirements  of  this  subpart. 

(c)  Prohibitions.  (1)  No  owner  or 
operator  of  an  affected  unit  or  a  non- 
affected  unit  under  §  75.72(b)(2)(ii)  shall 
use  any  alternative  monitoring  system, 
alternative  reference  method,  or  any 
other  alternative  for  the  required 
continuous  emission  monitoring  system 
without  having  obtained  prior  written 
approval  in  accordance  with  paragraph 
(h)  of  this  section. 

(2)  No  owner  or  operator  of  an 
affected  unit  or  a  non-affected  unit 
under  §  75.72(b)(2)(ii)  shall  operate  the 
unit  so  as  to  discharge,  or  allow  to  be 
discharged  emissions  of  NOx  to  the 
atmosphere  without  accounting  for  all 
such  emissions  in  accordance  with  the 
applicable  provisions  of  this  part, 
except  as  provided  in  §  75.74. 

(3)  No  owner  or  operator  of  an 
affected  unit  or  a  non-affiected  unit 
under  §  75.72(b)(2)(ii)  shall  disrupt  tbe 
continuous  emission  monitoring  system, 
any  portion  thereof,  or  any  other 
approved  emission  monitoring  method, 
and  thereby  avoid  monitoring  and 
recording  NOx  mass  emissions 
discharged  into  the  atmosphere,  except 
for  periods  of  recertification  or  periods 
when  calibration,  quality  assurance 
testing,  or  maintenance  is  performed  in 
accordance  with  tbe  provisions  of  this 
part  applicable  to  monitoring  systems 
under  §  75.71,  except  as  provided  in 
§75.74. 

(4)  No  owner  or  operator  of  an 
affected  unit  or  a  non-affected  unit 
under  §  75.72(b)(2)(ii)  shall  retire  or 
permanently  discontinue  use  of  the 
continuous  emission  monitoring  system, 
any  component  thereof,  or  any  other 
approved  emission  monitoring  system 
under  this  part,  except  under  any  one  of 
the  following  circumstances: 

(i)  Diuing  tbe  period  that  the  unit  is 
covered  by  a  retired  unit  exemption  that 
is  in  effect  under  tbe  State  or  federal 
NOx  mass  emission  reduction  program 
that  adopts  the  requirements  of  this 
subpart: 

(ii)  Tbe  owner  or  operator  is 
monitoring  NOx  mass  emissions  from 
the  affected  unit  with  another  certified 


monitoring  system  approved,  in 
accordance  with  the  provisions  of 
paragraph  (d)  of  this  section;  or 

(iii)  The  designated  representative 
submits  notification  of  the  date  of 
certification  testing  of  a  replacement 
monitoring  system  in  accordance  with 
§75.61. 

(d)  Initial  certification  and 
recertification  procedures.  (1)  The 
owner  or  operator  of  an  affected  unit 
that  is  subject  to  an  Acid  Rain  emissions 
limitation  shall  comply  with  tbe  initial 
certification  and  recertification 
procedures  of  this  part,  except  that  tbe 
owner  or  operator  sball  meet  any 
additional  requirements  set  forth  in  an 
applicable  State  or  federal  NOx  mass 
emission  reduction  program  that  adopts 
the  requirements  of  this  subpart. 

(2)  The  owner  or  operator  of  an 
affected  unit  that  is  not  subject  to  an 
Acid  Rain  emissions  limitation  shall 
comply  with  tbe  initial  certification  and 
recertification  procedures  established  by 
an  applicable  State  or  federal  NOx  mass 
emission  reduction  program  that  adopts 
tbe  requirements  of  this  subpart.  The 
owner  or  operator  of  an  affected  unit 
that  is  subject  to  an  Acid  Rain  emissions 
limitation  shall  comply  with  the  initial 
certification  and  recertification 
procedures  established  by  an  applicable 
State  or  federal  NOx  mass  emission 
reduction  program  that  adopts  the 
requirements  of  this  subpart  for  any 
additional  NOx-diluent  GEMS,  fiow 
monitors,  diluent  monitors  or  NOx 
concentration  monitoring  system 
required  under  tbe  NOx  mass  emissicms 
provisions  of  §  75.71  or  the  common 
stack  provisions  in  §  75.72. 

(e)  Quality  assurance  and  quality 
control  requirements.  For  units  that  use 
continuous  emission  monitoring 
systems  to  account  for  NOx  mass 
emissions,  the  owner  or  operator  sball 
meet  tbe  quality  assurance  and  quaUty 
control  requirements  in  §  75.21  that 
apply  to  NOx-diluent  continuous 
emission  monitoring  systems,  flow 
monitoring  systems,  NOx  concentration 
monitoring  systems,  and  diluent 
monitors  under  §  75.71.  A  NOx 
concentration  monitoring  system  for 
determining  NOx  mass  emissions  in 
accordance  with  §  75.71  shall  meet  tbe 
same  certification  testing  requirements, 
quality  assurance  requirements,  and 
bias  test  requirements  as  are  specified  in 
this  part  for  an  SO2  pollutant 
concentration  monitor.  Units  using 
excepted  methods  under  §  75.19  shall 
meet  tbe  applicable  quaUty  assurance 
requirements  of  that  section,  and  tmits 
using  excepted  monitoring  methods 
under  appendix  D  and  E  to  this  part 
sball  meet  the  applicable  quaUty        
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assurance  requirements  of  those 
app«idices. 

(0  Missing  data  procedures.  Exce|:>t  as 
provided  in  §  75.34  and  paragraph  (g)  of 
this  section,  the  owner  or  operator  shall 
provide  substitute  data  from  monitoring 
systems  required  under  §  75.71  for  each 
affected  unit  as  follows: 

(1)  For  an  owner  or  operator  using  a 
continuous  emissions  monitoring 
system,  substitute  for  missing  data  in 
accordance  with  the  missing  data 
procedures  in  subpart  D  of  this  part 
whenever  the  unit  combusts  fuel  and: 

(i)  A  valid  quality  assured  hour  of 
NOx  emission  rate  data  (in  Ib/mmBtu) 
has  not  been  measured  and  recorded  for 
a  unit  by  a  certified  NOx-diluent 
continuous  emission  monitoring  system 
or  by  an  approved  monitoring  system 
under  subpart  E  of  this  part; 

(ii)  A  valid  quality  assured  hour  of 
flow  data  (in  scfh)  has  not  been 
measured  and  recorded  for  a  unit  from 
a  certified  flow  monitor  or  by  an 
approved  alternative  monitoring  system 
under  subpart  E  of  this  part;  or 

(iii)  A  valid  quality  assured  hour  of 
heat  input  data  (in  mmBtu)  has  not  been 
measured  and  recorded  for  a  unit  from 
a  certified  fiow  monitor  and  a  certified 
diluent  (CO2  or  O2)  monitor  or  by  an 
approved  alternative  monitoring  system 
under  subpart  E  of  this  part  or  by  an 
accepted  monitoring  system  under 
appendix  D  to  this  part,  where  heat 
input  is  required  either  for  calculating 
NOx  mass  or  allocating  allowances 
under  the  applicable  State  or  federal 
NOx  mass  emission  reduction  program 
that  adopts  the  requirements  of  this 
subpart:  or 

(iv)  A  valid,  quality-assured  hour  of 
NOx  concentration  data  (in  ppm)  has 
not  been  measured  and  recorded  by  a 
certified  NOx  concentration  monitoring 
system,  or  by  an  approved  alternative 
monitoring  method  under  subpart  E  of 
this  part,  where  the  owner  or  operator 
chooses  to  use  a  NOx  concentration 
monitoring  system  with  a  volumetric 
flow  monitor,  and  without  a  diluent 
monitor,  to  calculate  NOx  mass 
emissions.  The  initial  missing  data 
procedures  for  determining  monitor 
data  availability  and  the  standard 
missing  data  procedures  for  a  NOx 
concentration  monitoring  system  shall 
be  the  same  as  the  procedures  specified 
for  a  NOx-diluent  continuous  emission 
monitoring  system  under  §§  75.31,  75.32 
and  75.33,  except  that  the  phrase  "NOx 
concentration  monitoring  system"  shall 
be  substituted  for  the  phrase  "NOx 
continuous  emission  monitoring 
system",  the  phrase  "NOx 
concentration"  shall  be  substituted  for 
"NOx  emission  rate';  and  the  phrase 
"maximum  potential  NOx 


concentration,  as  defined  in  section 
2.1.2.1  cf  appendix  A  of  this  part"  shall 
be  substituted  for  the  phrase  "maximum 
potential  NOx  emission  rate,  as  defined 
in  §  72.2  of  this  chapter". 

(2)  For  an  owner  or  operator  using  an 
excepted  monitoring  system  under 
appendix  D  or  E  of  this  part,  substitute 
for  missing  data  in  accordance  with  the 
missing  data  procedures  in  section  2.4 
of  appendix  D  to  this  part  or  in  section 
2.5  of  appendix  E  to  this  part  whenever 
the  unit  combusts  fuel  and: 

(i)  A  valid,  quality-assured  hour  of 
fuel  flow  rate  data  has  not  been 
measured  and  recorded  by  a  certified 
fuel  flowmeter  that  is  part  of  an 
excepted  monitoring  system  under 
appendix  D  or  E  of  this  part;  or 

(ii)  A  fuel  sample  value  for  gross 
calorific  value,  or  if  necessary,  density 
or  specific  gravity,  from  a  sample  taken 
an  analyzed  in  accordance  with 
appendix  D  of  this  part  is  not  available; 
or 

(iii)  A  valid,  quality-assured  hour  of 
NOx  emission  rate  data  has  not  been 
obtained  according  to  the  procedures 
and  specifications  of  appendix  E  to  this 
part. 

(g)  Repotting  data  prior  to  initial 
certification.  If  the  owner  or  operator  of 
an  affected  unit  has  not  successfully 
completed  all  certification  tests  required 
by  the  State  or  federal  NOx  mass 
emission  reduction  program  that  adopts 
the  requirements  of  this  subpart  by  the 
applicable  date  required  by  that 
program,  he  or  she  shall  determine, 
record  and  report  hourly  data  prior  to 
initial  certification  using  one  of  the 
following  procedures,  consistent  with 
the  monitoring  equipment  to  be 
certified: 

(1)  For  units  that  the  owner  or 
operator  intends  to  monitor  for  NOx 
mass  emissions  using  NOx  emission  rate 
and  heat  input,  the  maximum  potential 
NOx  emission  rate  and  the  maximum 
potential  hourly  heat  input  of  the  unit, 
as  defined  in  §  72.2  of  this  chapter. 

(2)  For  units  that  the  owner  or 
operator  intends  to  monitor  for  NOx 
mass  emissions  using  a  NOx 
concentration  monitoring  system  and  a 
flow  monitoring  system,  the  maximum 
potential  concentration  of  NOx  uid  the 
maximum  potential  flow  rate  of  the  unit 
under  section  2.1  of  Appendix  A  of  this 
part; 

(3)  For  any  unit,  the  reference 
methods  under  §  75.22  of  this  part. 

(4)  For  any  unit  using  the  low  mass 
emission  excepted  monitoring 
methodology  under  §  75.19,  the 
procedures  in  paragraphs  (g)(1)  or  (2)  of 
this  section. 

(5)  Any  unit  using  the  procedures  in 
paragraph  (g)(2)  of  Uiis  section  that  is 


required  to  report  heat  input  for 
purposes  of  allocating  allowances  shall 
also  report  the  maximum  potential 
hourly  heat  input  of  the  unit,  as  defined 
in  §  72.2  of  this  chapter. 

(h)  Petitions.  (1)  The  designated 
representative  of  an  affected  unit  that  is 
subject  to  an  Add  Rain  emissions 
limitation  may  submit  a  petition  to  the 
Administrator  requesting  an  alternative 
to  any  requirement  of  this  subpart.  Such 
a  petition  shall  meet  the  requirements  of 
§  75.66  and  any  additional  requirements 
established  by  an  applicable  State  or 
federal  NOx  mass  emission  reduction 
program  that  adopts  the  requirements  of 
this  subpart.  Use  of  an  alternative  to  any 
requirement  of  this  subpart  is  in 
accordance  with  this  sub(>art  and  with 
such  State  or  federal  NOx  mass 
emission  reduction  program  only  to  the 
extent  that  the  petition  is  approved  by 
the  Administrator,  in  consultation  with 
the  permitting  authority. 

(2)  Notwitlutanding  paragraph  (h)(1) 
of  this  section,  petitions  requesting  an 
alternative  to  a  requirement  concerning 
any  additional  CEMS  required  solely  to 
meet  the  common  stack  provisions  of 
§  75.72  shall  be  submitted  to  the 
permitting  authority  and  the 
Administrator  and  shall  be  governed  by 
paragraph  (h)(3)(ii)  of  this  section.  Such 
a  petition  shall  meet  the  requirements  of 
§  75.66  and  any  additional  requirements 
established  by  an  applicable  State  or 
federal  NOx  mass  emission  reduction 
program  that  adopts  the  requirements  of 
this  subpart. 

(3)(i)  The  designated  representative  of 
an  affected  unit  that  is  not  subject  to  an 
Acid  Rain  emissions  limitation  may 
submit  a  petition  to  the  permitting 
authority  and  the  Administrator 
requesting  an  alternative  to  any 
requirement  of  this  subpart.  Such  a 
petition  shall  meet  the  requirements  of 
§  75.66  and  any  additional  requirements 
established  by  an  applicable  State  or 
federal  NOx  mass  emission  reduction 
program  that  adopts  the  requirements  of 
this  subpart. 

(ii)  Use  of  an  alternative  to  any 
requirement  of  this  subpart  is  in 
accordance  with  this  subpart  only  to  the 
extent  that  it  is  approved  by  the 
Administrator  and  by  the  permitting 
authority  if  required  by  an  applicable 
State  or  federal  NOx  mass  emission 
reduction  program  that  adopts  the 
requirements  of  this  subpart. 

175.71    SpeeMcprovtaioM  for  monitoring 
NOx  emiaaion  rati  and  heat  input  for  Ow 
purpooa  of  eateuiaUng  NOx  I 


(a)  Coal-fired  units.  The  owner  or 
operator  of  a  coal-fired  affected  imit 
shall  either: 
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(1)  Meet  the  general  operating 
requirements  in  §  75.10  for  a  NOx- 
diluent  continuous  emission  monitoring 
system  (consisting  of  a  NOx  pollutant 
concentration  monitor,  an  Or  or  CX);- 
diluent  gas  monitor,  and  a  data 
acquisition  and  handling  system)  to 
measure  NOx  emission  rate  and  for  a 
flow  monitoring  system  and  an  Or  or 
COj-diluent  gas  monitor  to  measure  heat 
input,  except  as  provided  in  accordance 
with  subpart  E  of  this  part;  or 

(2)  Meet  the  general  operating 
requirements  in  §  75.10  for  a  NOx 
concentration  monitoring  system 
(consisting  of  a  NOx  pollutant 
concentration  monitor  and  a  data 
acquisition  and  handling  system)  to 
measure  NOx  concentration  and  for  a 
flow  monitoring  system.  In  addition,  if 
heat  input  is  requ^ed  to  be  reported 
under  the  applicable  State  or  federal 
NOx  mass  onission  reduction  program 
that  adopts  the  requirements  of  this 
subpart,  the  owner  or  operator  also  must 
meet  the  general  operating  requirements 
for  a  flow  monitoring  system  and  an  O2- 
or  COr<iiluent  gas  monitor  to  measure 
heat  input,  or,  if  applicable,  use  the 
procedures  in  appendix  D  to  this  part. 
These  requirements  must  be  met,  except 
as  provided  in  accordance  with  subpart 
E  of  this  part. 

(b)  Moisture  correction.  If  a  correction 
for  the  stack  gas  moisture  content  is 
needed  to  properly  calculate  the  NOx 
emission  rate  in  Ib/mmBtu  (i.e..  if  the 
NOx  pollutant  concentration  monitor 
measures  on  a  different  moisture  basis 
from  the  diluent  monitor)  or  NOx  mass 
emissions  in  tons  (i.e.,  if  the  NOx 
concentration  monitoring  sjrstem  or 
diluent  monitor  measures  on  a  different 
moisture  basis  from  the  flow  rate 
monitor),  the  owner  or  operator  of  an 
affected  unit  shall  account  for  the 
moisture  content  of  the  flue  gas  on  a 
continuous  basis  in  accordance  with 

§  75.11(b)  except  that  the  term  "SO2" 
shall  be  replaced  by  the  term  "NOx*. 

(c)  Gas-fired  nonpeaking  units  or  oil- 
fired  nonpeaking  units.  The  owner  or 
operator  of  an  affected  unit  that,  based 
on  information  submitted  by  the 
designated  representative  in  the 
monitoring  plan,  qualifies  as  a  gas-fired 
or  oil-fired  unit  but  not  as  a  pealidng 
unit,  as  defined  in  §  72.2  of  this  chapter, 
shall  either 

(1)  Meet  the  requirements  of 
paragraph  (a)  of  this  section  and,  if 
applicable,  paragraph  (b)  of  this  section; 
or 

(2)  Meet  the  general  operating 
requirements  in  §  75.10  for  a  NOx- 
diluent  continuous  emission  monitoring 
system,  except  as  provided  in 
accordance  with  subpart  E  of  this  part, 
and  use  the  procedujes  specified  in 


appendix  D  to  this  part  for  determining 
hourly  heat  input  However,  the  heat 
input  apportionment  provisions  in 
section  2.1.2  of  appendix  D  to  this  part 
shall  not  be  used  to  meet  the  NOx  mass 
reporting  provisions  of  this  subpart, 
except  as  provided  in  §  75.72(a);  or 

(3)  Meet  the  requirements  of  the  low 
mass  emission  excepted  methodology 
under  paragraph  (e)(2)  of  this  section 
and  under  $  75.19,  if  applicable. 

(d)  Gas-fired  or  oil-fired  peaking 
units.  The  owner  or  operator  of  an 
affected  unit  that  qualifies  as  a  peaking 
unit  and  as  either  gas-fired  or  oil-fiied, 
as  defined  in  §  72.2  of  this  chapter, 
based  on  information  submitted  by  the 
designated  representative  in  the 
monitoring  plan,  shall  either: 

(1)  Meet  the  requirements  of 
paragraph  (c)  of  this  section;  or 

(2)  Use  the  procedures  in  appendix  D 
to  this  part  for  determining  hourly  heat 
input  and  the  procedures  specified  in 
appendix  E  to  this  part  for  estimating 
hourly  NOx  emission  rate.  However,  the 
heat  input  apportionment  provisions  in 
section  2.1.2  of  appendix  D  to  this  part 
shall  not  be  used  to  meet  the  NOx  mass 
reporting  provisions  of  this  subpart 
except  for  units  using  an  excepted 
incmitoring  system  under  appendix  E  to 
this  part  and  except  as  provided  in 

§  75.72(a).  In  addition,  if  after 
certification  of  an  excepted  monitoring 
system  under  appendix  E  to  this  part,  a 
unit's  operations  exceed  a  capacity 
factor  of  20.0  percent  in  any  calendra- 
year  or  exceed  a  capacity  factcM'  of  10.0 
percent  averaged  over  three  years,  the 
owner  or  operator  shall  meet  the 
requirements  of  paragraph  (c)  of  this 
section  or,  if  applicable,  paragraph  (e)  of 
this  section,  by  no  later  than  December 
31  of  the  following  calender  year. 

(e)  Low  mass  emissions  units. 
Notwithstanding  the  requirements  of 
paragraphs  (c)  and  (d)  of  this  section, 
the  owner  or  operator  of  an  affected  unit 
that  qualifies  as  a  low  mass  emissions 
unit  under  §  75.19(a)  shall  comply  with 
one  of  the  following: 

(1)  Meet  the  applicable  requirements 
specified  in  paragraphs  (c)  or  (d)  of  this 
section;  or 

(2)  Use  the  low  mass  emissions 
excepted  methodology  in  §  75.19(c)  fcv 
estimating  hourly  emission  rate,  hourly 
heat  input,  and  hourly  NOx  mass 
emissions. 

(f)  Other  units.  The  owner  or  operator 
of  an  affected  unit  that  combusts  wood, 
refuse,  or  other  materials  shall  comply 
with  the  monitoring  provisions 
specified  in  paragraph  (a)  of  this  section 
and.  where  applicable,  paragraph  (b)  of 
this  section. 


178.72 


ofNOxi 


Except  as  provided  in  paragraphs  (e) 
and  (f)  of  this  section,  the  owner  or 
operator  of  an  affected  unit  shall 
calculate  hourly  NOx  mass  emissions 
(in  lbs)  by  multiplying  the  hourly  NOx 
emission  rate  (in  Ibs/mmEItu)  by  the 
hourly  heat  input  (in  mmBtu/hr)  and 
the  hourly  operating  time  (in  hr).  The 
owner  or  operator  d^all  also  calculate 
quarterly  and  cumulative  year-to-date 
NOx  mass  emissions  and  amiulative 
NOx  mass  emissions  for  the  ozone 
season  (in  tons)  by  summing  the  hourly 
NOx  mass  emissions  aooonting  to  the 
procedures  in  section  8  of  appendix  F 
to  this  part 

(a)  Unit  utilizing  common  stock  with 
otha-  affected  unit(s).  When  an  affected 
unit  utilizes  a  common  stack  writh  one 
or  more  affected  units,  but  no 
nonaffacted  units,  the  owner  or  opoator 
shall  either 

(1)  Record  the  combined  NOx  mass 
emissions  for  the  units  exhausting  to  the 
cranmon  stack,  install,  certify,  operate, 
and  nrmintiiin  a  NOx-dilueot  continuous 
«wni««inn«  monitoring  sjrstem  in  the 
common  stack,  and  either 

(i)  Install,  certify,  operate,  and 
maintain  a  flow  monitoring  sjrstem  at 
the  conunon  stack,  llie  ownw  or 
operator  also  shall  provide  beat  input 
values  for  each  unit,  either  by 
monitoring  each  unit  individually  using 
a  flow  monitor  and  a  diluent  monitor  or 
by  apportioning  heat  input  aooHding  to 
the  procedures  in  $  75.16(eM5);  or 

(ii)  If  any  of  the  units  using  the 
conunon  stack  are  eligible  to  use  the 
procedures  in  appendix  D  to  this  pert, 

(A)  Use  the  procedures  in  appendix  D 
to  this  part  to  determine  heat  input  for 
that  unit;  and 

(B)  Install,  certify,  operate,  and 
nuinmin  a  flow  monitoring  system  in 
the  duct  to  the  common  stadc  for  each 
remaining  unit:  or 

(2)  Install,  onrtify.  operate,  and 
maintain  a  NOx-diluent  cootinuous 
wmi««inn«  monitoring  system  in  the  duct 
to  the  common  stack  from  each  uiut  and 
either 

(i)  Install,  certify,  operate,  and 
maintain  a  flow  monitoring  system  in 
the  duct  to  the  conunon  stack  from  eadi 
iuut:or 

(ii)  For  any  unit  using  the  commoo 
stack  and  eligible  to  use  the  procedures 
in  appendix  D  to  this  part 

(A)  Use  the  procedures  in  appendix  D 
to  determine  heat  input  for  that  unit; 
and 

(B)  Install,  certify,  operate,  and 
maintain  a  flow  monitoring  system  in 
the  duct  to  the  common  stack  for  each 
remaining  unit 
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(b)  Unit  utilizing  common  stack  with 
nonaffected  unit(s).  When  one  or  more 
affected  units  utilizes  a  common  stack 
with  one  or  more  nonaffected  units,  the 
owner  or  operator  shall  either: 

(1)  Install,  certify,  operate,  and 
maintain  a  NOx-diluent  continuous 
emission  monitoring  system  in  the  duct 
to  the  common  stack  from  each  affected 
unit;  and 

(i)  Install,  certify,  operate,  and 
maintain  a  flow  monitoring  system  in 
the  duct  to  the  common  stack  from  each 
affected  unit;  or 

(ii)  For  any  affected  unit  using  the 
common  stack  and  eligible  to  use  the 
procedures  in  appendix  D  to  this  part, 

(A)  Use  the  procedures  in  appendix  D 
to  determine  heat  input  for  that  unit; 
however,  the  heat  input  apportionment 
provisions  in  section  2.1.2  of  appendix 
D  to  tliis  part  shall  not  be  used  to  meet 
the  NOx  mass  reporting  provisions  of 
this  subpart;  and 

(B)  Install,  certify,  operate,  and 
maintain  a  flow  monitoring  system  in 
the  duct  to  the  common  stack  for  each 
remaining  affected  unit  that  exhausts  to 
the  common  stack;  or 

(2)  Install,  certify,  operate,  and 
maintain  a  NOx-diluent  continuous 
emission  monitoring  system  in  the 
common  stack;  and 

(i)  Designate  the  nonaffected  units  as 
affected  units  in  accordance  with  the 
applicable  State  or  federal  NOx  mass 
emissions  reduction  program  and  meet 
the  requirements  of  paragraph  (aKD  of 
this  section;  or 

(ii)  Install,  certify,  operate,  and 
maintain  a  flow  monitoring  system  in 
the  common  stack  and  a  NOx-diluent 
continuous  emission  monitoring  system 
in  the  duct  to  the  common  stack  &t>m 
each  nonaffected  unit.  The  designated 
representative  shall  submit  a  petition  to 
the  permitting  authority  and  the 
Administrator  to  allow  a  method  of 
calculating  and  reporting  the  NOx  mass 
emissions  from  the  affected  units  as  the 
difference  between  NOx  mass  emissions 
measured  in  the  common  stack  and  NOx 
mass  emissions  measured  in  the  ducts 
of  the  nonaffected  units,  not  to  be 
reported  as  an  hourly  value  less  than 
zero.  The  permitting  authority  and  the 
Administrator  may  approve  such  a 
method  whenever  the  designated 
representative  demonstrates,  to  the 
satisfaction  of  the  permitting  authority 
and  the  Administrator,  that  the  method 
ensures  that  the  NOx  mass  emissions 
from  the  affected  units  are  not 
imderestimated.  In  addition,  the  owner 
or  operator  shall  also  either: 

(A)  Install,  certify,  operate,  and 
maintain  a  flow  monitoring  system  in 
the  duct  frt>m  each  nonaffected  unit  or. 


(B)  For  any  nonaffected  unit 
exhausting  to  the  common  stack  and 
otherwise  eligible  to  use  the  procedures 
in  appendix  D  to  this  part,  determine 
heat  input  using  the  procediues  in 
appendix  D  for  that  unit.  However,  the 
heat  input  apportionment  provisions  in 
section  2.1.2  of  appendix  D  to  this  part 
shall  not  be  used  to  meet  the  NOx  mass 
reporting  provisions  of  this  subpart.  For 
any  remaining  nonaffected  unit  that 
exhausts  to  the  common  stack,  install, 
certify,  operate,  and  maintain  a  flow 
monitoring  system  in  the  duct  to  the 
common  stack;  or 

(iii)  Install  a  flow  monitoring  system 
in  the  common  stack  and  record  the 
combined  emissions  from  all  units  as 
the  combined  NOx  mass  emissions  for 
the  affected  units  for  recordkeeping  and 
compliance  purposes;  or 

(iv)  Submit  a  petition  to  the 
permitting  authority  and  the 
Administrator  to  allow  use  of  a  method 
for  apportioning  NOx  mass  emissions 
measured  in  the  common  stack  to  each 
of  the  units  using  the  common  stack  and 
for  reporting  the  NOx  mass  emissions. 
The  permitting  authority  and  the 
Administrator  may  approve  such  a 
method  whenever  the  designated 
representative  demonstrates,  to  the 
satisfaction  of  the  permitting  authority 
and  the  Administrator,  that  the  method 
ensiuvs  that  the  NOx  mass  emissions 
from  the  affected  units  are  not 
underestimated. 

(c)  Unit  with  bypass  stack.  Whenever 
any  portion  of  the  flue  gases  from  an 
a^cted  unit  can  be  routed  to  avoid  the 
installed  NOx-diluent  continuous 
emissions  monitoring  system  or  NOx 
concentration  monitoring  system,  the 
owner  and  operator  shall  either. 

(1)  Install,  certify,  operate,  and 
maintain  a  NOx-diluent  continuous 
emissions  monitoring  system  and  a  flow 
monitoring  system  on  the  bypass  flue, 
duct,  or  stack  gas  stream  and  calculate 
NOx  mass  emissions  for  the  unit  as  the 
sum  of  the  emissions  recorded  by  all 
reouired  monitoring  systems;  or 

(2)  Monitor  NOx  mass  emissions  on 
the  bypass  flue.  duct,  or  stack  gas  stream 
using  the  reference  methods  in 

§  75.22(b)  for  NOx  concentration,  flow, 
and  diluent,  or  NOx  concentration  and 
flow,  and  calculate  NOx  mass  emissions 
for  the  unit  as  the  sum  of  the  emissions 
recorded  by  the  installed  monitoring 
systems  on  the  main  stack  and  the 
emissions  measured  by  the  reference 
method  monitoring  systems. 

(d)  Unit  with  multiple  stacks. 
Notwithstanding  §  75.17(c),  when  the 
flue  gases  from  a  affected  unit  discharge 
to  the  atmosphere  through  mora  than 
one  stack,  or  when  the  ffue  gases  from 

a  unit  subject  to  a  NOx  mass  emission 


reduction  program  utilize  two  or  more 
ducts  feeding  into  two  or  more  stacks 
(which  may  include  flue  gases  from 
other  affected  or  nonaffiected  unit(s)).  or 
when  the  flue  gases  frt>m  an  affected 
unit  utilize  two  or  more  ducts  feeding 
into  a  single  stack  and  the  owner  or 
operator  chooses  to  monitor  in  the  ducts 
rather  than  in  the  stack,  the  owner  or 
operator  shall  either:. 

(1)  Install,  certify,  operate,  and 
maintain  a  NOx-diluent  continuous 
emission  monitoring  system  and  a  flow 
monitoring  system  in  each  duct  feeding 
into  the  stack  or  stacks  and  determine 
NOx  mass  emissions  from  each  affected 
unit  using  the  stack  or  stacks  as  the  sum 
of  the  NOx  mass  emissions  recorded  for 
each  duct;  or 

(2)  Install,  certify,  operate,  and 
maintain  a  NOx-diluent  continuous 
emissions  monitoring  systemi  and  a  flow 
monitoring  system  in  each  stack,  and 
determine  NOx  mass  emissions  from  the 
affected  unit  using  the  sum  of  the  NOx 
mass  emissions  recorded  for  each  stack, 
except  that  where  another  imit  also 
exhausts  flue  gfises  to  one  or  more  of  the 
stacks,  the  owner  or  operator  shall  also 
comply  with  the-applicable 
requirements  of  paragraphs  (a)  and  (b)  of 
this  section  to  determine  and  record 
NOx  mass  emissions  from  the  units 
using  that  stack;  or 

(3)  If  the  unit  is  eligible  to  use  the 
procedures  in  appendix  D  to  this  part, 
install,  certify,  operate,  and  maintain  a 
NOx-diluent  continuous  emissions 
monitoring  system  in  one  of  the  ducts 
feeding  into  the  stack  or  stacks  and  use 
the  procedures  in  appendix  D  to  this 
part  to  determine  heat  input  for  the  unit, 
provided  that: 

(i)  There  are  no  add-on  NOx  controls 
at  the  unit; 

(ii)  The  unit  is  not  capable  of  emitting 
solely  through  an  unmonitored  stack 
(e.g.,  has  no  dampen);  and 

(lii)  The  owner  or  operator  of  the  unit 
demonstrates  to  the  satisfaction  of  the 
{>ermitting  authority  and  the 
Administrator  that  the  NOx  emission 
rate  in  the  monitored  duct  or  stack  is 
representative  of  the  NOx  emission  rate 
in  each  duct  or  stack. 

(e)  Units  using  a  NOx  concentration 
monitoring  system  and  a  flow 
monitoring  system  to  determine  NOx 
mass.  The  owner  or  operator  may  use  a 
NOx  concentration  monitoring  system 
and  a  flow  monitoring  system  to 
determine  NOx  mass  emissions  in 
paragraphs  (a)  through  (d)  of  this  section 
(in  place  of  a  NOx-diluent  continuous 
emission  monitoring  system  and  a  flow 
monitoring  system).  When  using  this 
approach,  calculate  NOx  mass  according 
to  sections  8.2  and  8.3  in  appendix  F  of 
this  part.  In  addition,  if  an  applicable 
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State  or  federal  NOx  mass  reduction 
program  requires  determination  of  a 
unit's  heat  input,  the  owner  or  operator 
must  either: 

(1)  Install,  certify,  operate,  and 
maintain  a  CCh  or  O2  diluent  monitor  in 
the  same  location  as  each  flow 
monitoring  system.  In  addition,  the 
owner  or  operator  must  provide  heat 
input  values  for  each  imit  utilizing  a 
common  stack  by  either 

(i)  Apportion  heat  input  from  the 
common  stack  to  each  unit  according  to 
§  75.16(e)(5),  where  all  units  utilizing 
the  common  stack  are  affected  units,  or 

(ii)  Measure  heat  input  from  each 
a^cted  unit,  using  a  flow  monitor  and 
a  CO2  or  O2  diluent  monitor  in  the  duct 
bom  each  affected  unit;  or 

(2)  For  units  that  are  eligible  to  use 
appendix  D  to  this  part,  use  the 
procedures  in  appendix  D  to  this  part  to 
determine  heat  input  for  the  imit. 
However,  the  use  of  a  fuel  flowmeter  in 
a  common  pipe  header  and  the 
provisions  of  sections  2.1.2.1  and  2.1.2.2 
of  appendix  D  of  this  part  are  not 
applicable  to  any  unit  that  is  using  the 
provisions  of  this  subpart  to  monitor, 
record,  and  report  NCbc  mass  emissions 
under  a  State  or  federal  NOx  mass 
emission  reduction  program  and  that 
shares  a  common  pipe  or  a  common 
stack  with  a  nonaffected  unit. 

(f)  Units  using  the  low  mass  emitter 
excepted  methodology  under  §  75. 1 9. 
For  units  that  are  using  the  low  mass 
emitter  excepted  methodology  \mder 
§  75.19,  calculate  ozone  season  NOx 
mass  emissions  by  siunming  all  of  the 
hourly  NOx  mass  emissions  in  the 
ozone  season,  as  determined  under 
paragraph  §  75.19(c)(4)(u)(A)  of  this 
section,  divided  by  2000  lb/ton. 

(g)  Procedures  for  apportioning  heat 
input  to  the  unit  level.  If  the  owner  or 
operator  of  a  unit  using  the  common 
stack  monitoring  provisions  in 
paragraphs  (a)  or  (b)  of  this  section  does 
not  monitor  and  record  heat  input  at  the 
unit  level  and  the  owner  or  operator  is 
required  to  do  so  under  an  applicable 
State  or  federal  NOx  mass  emission 
reduction  program,  the  owner  or 
operator  should  apportion  heat  input 
from  the  common  stack  to  each  unit 
according  to  $  75.16(e)(5). 

f  78.79  Recordkeeping  and  raporang. 


179.74    Annual  and  oaona 

monNorfng  and  reporting  lequlraments. 

(a)  Annual  monitoring  requirement. 
(1)  The  owner  or  operator  of  an  affected 
imit  subject  both  to  an  Add  Rain 
emission  limitation  and  to  a  State  or 
federal  NOx  mass  reduction  program 
that  adopts  the  provisions  of  this  part 


must  meet  the  requirements  of  this  part 
during  the  entire  calendar  year. 

(2)  The  owner  or  operator  of  an 
affected  unit  subject  to  a  State  or  federal 
NOx  mass  reduction  program  that 
adopts  the  provisions  of  this  part  and 
that  requires  monitoring  and  reporting 
of  hourly  emissions  on  an  annual  basis 
must  meet  the  requirements  of  this  part 
during  the  entire  calendar  year. 

(b)  Ozone  season  monitoring 
requirements.  The  owner  or  operator  of 
an  affected  unit  that  is  not  required  to 
meet  the  requirements  of  this  subpart  on 
an  aimual  basis  under  paragraph  (a)  of 
this  section  may  either: 

(1)  Meet  the  requirements  of  this 
subpart  on  an  annual  basis;  or 

(2)  Meet  the  requirements  of  this  part 
during  the  ozone  season,  except  as 
specified  in  paragraph  (c)  of  this 
section. 

(c)  If  the  owner  or  operator  of  an 
affected  unit  chooses  to  meet  the 
requirements  of  this  subpart  on  less 
than  an  annual  basis  in  accordance  with 
paragraph  (b)(2)  of  this  section,  then: 

(1)  The  owner  or  operator  of  a  unit 
that  uses  continuous  emissions 
monitoring  systems  to  meet  any  of  the 
requirements  of  this  subpart  must 
perform  recertification  testing  of  all 
continuous  emission  monitoring 
systems  under  §  75.20(b).  If  the  owner  or 
operator  has  not  successfully  completed 
all  recertification  tests  by  the  first  nour 
of  unit  operation  during  the  ozone 
season  each  year,  the  owner  or  operator 
must  substitute  for  data  following  the 
procedures  of  §  75.20(b). 

(2)  The  owner  or  operator  is  required 
to  operate  and  maintain  continuous 
emission  monitoring  systems  and 
perform  quality  assurance  and  quality 
control  procedures  under  §  75.21  and 
appendbc  B  of  this  part  each  year  from 
the  time  the  continuous  emission 
monitoring  system  is  initially  certified 
or  is  recertified  under  paragraph  (c)(1) 
of  this  section  through  September  30. 
Records  related  to  the  quality  assurance/ 
quality  control  program  must  be  kept  in 
a  form  suitable  for  inspection  mi  a  jrear- 
round  basis. 

(3)  The  owner  or  operator  of  a  unit 
using  the  procedures  in  appendix  D  of 
this  part  to  determine  heat  input  is 
required  to  operate  or  maintain  fuel 
flowmeters  only  during  the  ozone 
season,  except  that  for  purposes  of 
determining  the  deadline  for  the  next 
periodic  quality  assurance  test  on  the 
fuel  flowmeter,  the  owner  or  operator 
shall  count  all  quartere  during  the  year 
when  the  fuel  floMrmeter  is  usad,  not 
just  quarters  in  the  ozone  season.  The 
owner  or  operator  shall  record  and  the 
designated  representative  shall  report 


the  number  of  quarters  when  a  fuel  is 
combusted  for  each  fuel  flowmeter. 

(4)  The  owner  or  operator  of  a  unit 
using  the  procedures  in  appendix  D  of 
this  part  to  determine  heat  input  is  only 
required  to  sample  fuel  during  the 
ozone  season,  except  that: 

(i)  The  owner  or  operator  of  a  diesel- 
fired  unit  that  performs  sampling  from 
the  fuel  storage  tank  upon  delivery  must 
sample  the  tank  between  the  date  and 
hour  of  the  most  recent  delivery  before 
the  first  date  and  hour  that  the  unit 
operates  in  the  ozone  season  and  the 
first  date  and  hour  that  the  unit  operates 
in  the  ozone  season. 

(ii)  The  owner  or  operator  of  a  diesel- 
fired  unit  that  performs  sampling  upon 
delivery  from  the  delivery  vehicle  must 
ensure  that  all  shipments  received 
during  the  calendar  year  are  sampled. 

(iii)  The  owner  or  operator  of  a  unit 
that  performs  samplir^  on  each  day  the 
unit  combusts  fuel  oil  or  that  performs 
oil  sampling  continuously  must  sample 
the  fuel  oil  starting  on  the  first  day  the 
unit  operates  during  the  ozone  season. 
The  owner  or  operator  then  shall  use 
that  sampled  value  for  all  hours  of 
combustion  during  the  first  day  of  unit 
operation,  continuing  until  the  date  and 
hour  of  the  next  sample. 

(5)  The  owner  or  operator  is  required 
to  record  and  report  the  hourly  data 
required  by  this  subpart  for  the  longer 

of: 

(i)  The  period  of  time  that  the  owmer 
or  operator  of  the  unit  is  required  to 
perform  the  quality  assurance  and 
quality  control  procedures  of  §  75.21 
and  appendix  B  of  this  part  under 
paragraph  (c)(2)  of  this  section;  or 

(ii)  The  period  of  time  of  May  1 
throi^  September  30. 

(6)The  owner  or  operator  shall  use 
quality-assured  data,  in  accordance  with 
paragraph  (c)(2)  or  (c)(3)  of  this  section, 
in  the  substitute  data  procedures  under 
subpart  D  of  this  part  and  section  2.4  of 
appendix  D  of  this  part. 

(i)  The  lookback  periods  (e.g.,  2160 
quality-assured  monitor  operating  hours 
for  a  NOx-diluent  continuous  emission 
monitoring  system,  a  NOx  concentration 
mtKiitoring  system,  at  a  flow  monitoring 
system)  used  to  calculate  missing  data 
must  include  only  data  from  periods 
when  the  monitors  were  quality  assured 
under  paragraph  (c)(2)  or  (c)(3)  of  this 
section. 

(ii)  If  the  NOx  emission  rate  or  NOx 
concoitration  of  the  unit  was 
consistently  lower  in  the  previous  ozone 
season  because  the  unit  combusted  a 
fuel  that  produces  less  NOx  than  the 
fuel  currently  being  combusted  or 
because  the  unit's  add-on  emission 
controls  are  not  operating  properly,  then 
the  owner  or  operator  shall  not  use  the 
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missijig  data  procedures  of  §§  75.31 
through  75.33.  Instead,  the  owner  or 
operator  shall  substitute  the  maximum 
potential  NOx  emission  rate,  as  defined 
in  $  72.2  of  this  chapter,  from  a  NOx- 
diluent  continuous  emission  monitoring 
system,  or  the  maximum  potential 
concentration  of  NOx.  ^  defined  in 
aection  2.1.2.1  of  appendix  A  to  this 
part,  from  a  NOx  concentration 
mcmitoring  system.  The  owner  or 
operator  shall  substitute  these 
ip^iyimiim  potential  values  for  each  hour 
of  missing  NOx  data,  from  completion 
of  recertification  testing  until  the 
earliest  of: 

(A)  720  quality-assured  monitor 
operating  hours  after  the  completion  of 
recertification  testing  (not  to  go  beyond 
September  30  of  that  ozone  season),  or 

(B)  For  a  imit  that  changed  fuels,  the 
first  hour  when  the  unit  combusts  a  fuel 
that  produces  the  same  or  less  NOx  than 
the  Kiel  combusted  in  the  previous 
ozone  season,  or 

(C)  For  a  unit  with  add-on  emission 
controls  that  are  not  operating  properly, 
the  first  hour  when  the  add-on  emission 
controls  operate  properly. 

(7)  The  owner  or  operator  of  a  unit 
with  NOx  add-on  emission  controls  or 
a  unit  capable  of  combusting  more  than 
one  fuel  shall  keep  records  during  ozcme 
season  in  a  form  suitable  for  inspection 
to  demonstrate  that  the  typical  NQx 
emission  rale  or  NOx  concentration 
during  the  prior  ozone  season(s) 
included  in  the  missing  data  lookback 
period  is  representative  of  the  ozone 
season  in  wmich  missing  data  ate 
substituted  and  that  use  of  the  missing 
data  procedures  will  not  systematically 
underestimate  NOx  mass  emissions. 
These  records  shall  include: 

(i)  For  units  that  can  combust  more 
than  (Mie  fuel,  the  hiel  or  fuels 
combusted  each  hour,  and 

(ii)  For  units  with  add-on  emission 
controls,  the  range  of  operating 
parameters  for  add-on  emission 
controls,  as  described  in  §  75.34(a)  and 
information  for  verifying  proper 
operation  of  the  add-on  emission 
controls,  as  described  in  §  75.34(d). 

(8)  The  designated  representative 
shall  certify  with  each  quarterly  report 
that  NOx  emission  rate  values  or  NOx 
concentration  values  substituted  for 
missing  data  under  subpart  D  of  this 
part  are  calculated  using  only  values 
from  an  ozone  season,  that  substitute 
values  measured  during  the  prior  ozone 
season(s)  included  in  the  missing  data 
lookback  period  are  representative  of 
the  ozone  season  in  which  missing  data 
are  substituted,  and  that  NOx  emissions 
ate  not  systematically  underestimated. 

(9)  Umts  may  quahfy  to  use  the  low 
mass  emission  excepted  monitoring 


methodology  in  §  75.19  on  an  ozone 
seascm  basis.  In  order  to  be  allowed  to 
use  this  methodology,  a  unit  may  not 
emit  more  than  25  tons  of  NOx  per 
ozone  season.  The  owner  or  operator  of 
the  unit  shall  meet  the  requirements  of 
§  75.19,  with  the  following  exceptions: 

(i)  The  phrase  "50  tons  of  NOx 
annually"  shall  be  replaced  by  the 
phrase  "25  tons  of  NOx  during  the 
ozone  season." 

(ii)  If  any  low  mass  emission  unit  &ils 
to  provide  a  demonstration  that  its 
ozone  season  NOx  mass  emissions  are 
less  than  25  tons,  than  the  unit  is 
disqualified  from  using  the 
meuiodology.  The  owner  or  operator 
must  install  and  certify  any  equipment 
needed  to  ensure  that  the  unit  is 
monitoring  using  an  acceptable 
methodology  by  May  1  of  the  following 
year. 

(10)  Units  may  qualify  to  use  the 
optional  NOx  mass  emissions 
estimation  protocol  for  gas-fired  peaking 
units  and  oil-fired  peaking  units  in 
ai^Mndix  E  to  this  part  on  an  o^one 
season  basis.  In  order  to  be  allowed  to 
use  this  methodology,  the  unit  must 
meet  the  definition  of  peaking  unit  in 
§  72.2  of  this  part,  except  that  the  word 
"calender  year"  shall  be  replaced  by  the 
word  "ozone  season"  and  the  word 
annual  in  the  definition  of  the  term 
"capacity  bctor"  in  $  72.2  of  this  part, 
shall  be  replaced  by  the  word  "ozone 
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(a)  The  ovmer  or  operator  of  a  imit 
that  is  required  to  calculate  ozone 
season  heat  input  for  purposes  of 
providing  data  needed  for  determining 
allocations,  shall  do  so  by  summing  the 
ujoit's  hourly  heat  input  determined 
according  to  the  procedures  in  this  part 
for  all  hours  in  which  the  unit  operated 
duringthe  ozone  season. 

(b)  The  owner  or  operator  of  a  unit 
that  is  required  to  datermine  ozone 
season  NOx  emission  rate  (in  lbs/ 
mmBtu)  shall  do  so  by  dividing  ozone 
season  NOx  mass  emissions(in  lbs) 
determined  in  accordance  with  this 
subpart,  by  heat  input  determined  in 
accorduioe  with  paragr^>h  (a)  of  this 
section. 

17.  Section  3  of  appendix  A  to  part  75 
is  amended  by  revising  the  tide  of 
section  3.3.2  and  by  adding  and 
reserving  section  3.3.6,  by  adding  new 
section  3.3.7  and  by  revising  section 
3.4.1  to  read  as  follows: 

APPENDIX  A  TO  PAKT  7^- 
SPEOFICATIONS  AND  TEST 
PROCXDURES  — 


3.3.2    RELATIVB  ACCURACY  FOR  NOx 
DILUENT  CONTINUOUS  EMISSION 
MONITORING  SYSTEMS 

•  •         *         •         • 

3.3.6  (Reserved) 

3.3.7  RELATIVE  ACCURACY  FOR  NOx 
CONCENTRATION  MONITORING 
SYSTEMS 

The  following  requirament  applies  only  to 
NOx  oonoentration  monitoring  systems  (i.e., 
NC^  pollutant  concentration  monitors)  that 
are  used  to  detannine  NOx  mass  emissions, 
when  the  owner  or  operator  elects  to 
monitor  and  report  NOx  mass  emissions 
using  a  NOx  concentration  monitoring 
system  and  a  flow  monitoring  system. 

The  relative  acctitacy  for  NOx 
concentration  monitoring  systems  shall  not 
exceed  10.0  percent 

•  •         •         •         • 

3.4.1    SO2  POLLITTANT 
CONCENTRATION  MONTTOf^S.  NOx 
CONCENTRATION  MONITORING 
SYSTEMS  AND  NOx-DILUENT 
CONTINUOUS  EMISSION  MCM4ITORING 
SYSTEMS 

SO3  pollutant  concentration  monitors  and 
NOx  emission  rate  continuous  emissions 
monitoring  systems  shall  not  be  biased  low 
as  determined  by  the  test  procedura  in 
section  7.6  of  this  appendix.  NOx 
concentration  manitoring  systems  used  to 
determine  NOx  mass  emissions,  as  defined  in 
S  75.71,  shall  not  be  biased  low  as 
determined  by  the  test  procedure  in  section 
7.6  of  this  appendix  The  bias  specification 
applies  to  all  SO3  pollutant  concentration 
monitors,  including  those  maatiiring  an 
aversga  SOi  oonoentration  of  250.0  ppm  or 
less,  and  to  all  NOx-diluent  continuous 
emission  monit<xing  systems,  including 
those  measuring  an  avenge  NOx  emission 
rate  of  0.20  Ib/mmBtu  or  less. 


18.  Section  6  of  appendix  A  to  part  75 
is  amended  by  revising  the  first 
sentence  of  the  introductory  text  of 
section  6.5  and  by  adding  a  new 
sentence  after  the  first  sentence,  to  read 
as  follows: 


6.5    Relative  Accutacy  and  Bias  Testt 

Perform  relative  accuracy  test  audits  fcH' 
each  CO2  and  SOj  pollutant  concentration 
monitor,  each  NOx  concentration  monitoring 
system  used  to  determine  NOx  mass 
emissions;  each  O2  monitor  used  to  calculate 
heat  input  or  OO2  concentration;  eech  SOj- 
diluent  continuous  emission  monitraing 
system  (Ib/nunBtu)  used  by  imits  with  a 
qualifying  Phase  I  technology  for  the  period 
during  which  the  units  an  required  to 
monitor  SO2  emission  removal  efficiency, 
from  )anuaiv  1, 1997  through  December  31, 
1999;  eech  flow  monitor,  and  each  NOx- 
diluent  continuous  emission  monitoring 
system.  Perform  relative  accuracy  test  audits 
for  each  NOx  concentration  monitoring 
system  used  to  determine  NOx  mass 
emissions,  as  defined  in  $  7S.71(a)(2),  using 
the  same  general  procedures  as  for  OO2  and 


SO2  pollutant  concentration  moniton; 
however,  use  the  refsrance  methods  for  NOx 
concentration  listed  in  section  6.5.10  of  this 
appendix.  *  *  * 

•         •        •        •        * 

19.  Section  7  of  appendix  A  is 
amended  by  revising  the  introductory 
text  of  section  7.6  and  by  adding  three 
sentences  to  the  end  of  section  7.6.5  to 
read  as  follows: 


7.6    Bias  Test  and  Adjustment  Facta- 

Test  the  relative  accuracy  test  audit  data 
sets  for  bias  for  SO2  pollutant  concentration 
monitors;  flow  monitora;  NOx  concentration 
monitoring  systems  used  to  determine  NOx 
mass  emissions,  as  defined  in  S  75.71(aN2); 
and  NOx-diluent  continuous  emission 
monitoring  systems  using  the  procedures 
outlined  below. 

•  •        •      '  •        • 

7.6.5^  Bias  Adjustment 

*  *  *  In  addition,  use  the  adjusted  NOx 
concentration  and  flow  rate  values  in 
computing  substitution  values  in  the  missing 
data  procedure,  as  specified  in  subpart  D  of 
this  part,  and  in  reporting  the  NOx 
concentration  and  the  flow  rate  when  used  to 
calculate  NOx  mass  emissions,  as  specified 
in  subpert  H  of-this  pari.  Do  not  use  an 
adjusted  NOx  concentration  value  to 
calculate  NOx  emission  rate  using  Equations 
F-5  or  F-6  of  Appendix  F  of  this  part  When 
monitoring  NOx  emission  rate  and  heat 
input,  use  the  adjusted  NOx  emission  rate 
and  flow  rate  values  in  computing 
substitution  values  in  the  missing  data 
procedure,  as  specified  in  subpart  D  of  this 
pari,  and  in  reporting  the  NOx  emission  rate 
and  the  heat  input 

20.  Appendix  C  to  part  75  is  amended 
by  revising  sections  2.1,  2.2.2,  2.2.3, 
2.2.5,  and  2.2.6  to  read  as  follows: 

APPENDDC  C  TO  PART  75— MISSING 
DATA  ESTIMATION  PROCEDURES 

•  •         •         •         • 

2.1  Applicability 

This  procedure  is  applicable  for  data  from 
all  affected  units  for  use  in  accordance  with 
the  provisions  of  this  part  to  provide 
substitute  data  for  volumetric  flow  rate  (scfh), 
NOx  emission  rate  (in  Ib/mmBtu),  and  NOx 
concentration  data  (in  ppm)  from  NOx 
concentration  monitoring  systems  used  to 
determine  NOx  mass  emissions. 

2.2  Procedura 

2.2.1*  •  • 

2.2.2    Beginning  with  the  fint  hour  of  unit 
opwation  after  installation  and  certification 
of  the  flow  monitor  or  the  NOx  continuous 
emission  monitoring  system  (or  a  NOx 
concentration  monitoring  system  used  to 
determine  NOx  mass  emissions,  as  defined  in 
S  75.71 .  for  eech  hour  of  unit  operation 
record  a  number,  1  through  10  (or  1  through 
20  for  flow  at  common  stacks),  that  identifies 
the  operating  load  range  corresponding  to  the 


integrated  houriy  grass  load  of  the  unit(s) 
recorded  for  eadi  unit  operating  hour. 

2.2.3  Beginning  with  the  first  hour  of  unit 
operation  after  installation  and  certification 
of  the  flow  monitor  or  the  NOx  continuous 
emission  monitoring  system  (or  a  NOx 
concentration  monitoring  system  used  to 
deteimine  NOx  mass  emissions,  as  defined  in 
$  75.71  and  continuing  thereafter,  the  data 
acquisition  and  h*n«<l'"g  system  must  be 
capable  of  calculating  and  recording  the 
foUowing  information  for  each  unit  operating 
hour  of  missing  flow  or  NOx  data  within 
each  identified  load  range  during  the  shorter 
of:  (1)  the  (Hevious  2,160  quality  assured 
monitcH'  operating  houn  (on  a  rolling  basis), 
or  (2)  all  previous  quality  assured  monitix^ 
operating  houra. 

2.2.3.1  Average  of  the  houriy  flow  rates 
.  reported  by  a  Sow  monitor,  in  scfli. 

2.2.3.2  The  90th  percentile  value  of 
houriy  flow  rates,  in  scfii. 

2.2.3.3  The  9Sth  percentile  value  of 
hourly  flow  rates,  in  scfh. 

2.2.3.4  The  maxim'""  value  of  houriy 
flow  rates,  in  scfh. 

2.2.3.5  Average  of  the  houriy  NOx 
emission  rate,  in  Ib/mmBtu,  raported  by  a 
NOx  continuous  emission  monitoring 
system. 

2.2.3.6  The  90th  percentile  value  of 
houriy  NOx  emission  rates,  in  Ib/mmBtu. 

2.2.3.7  The  95th  percentile  value  of 
hourly  NOx  emission  rates,  in  Ib/mmBtu. 

2.2.3.8  The  iiMiriininn  value  of  hourly 
NOx  emission  rates,  in  Ib/mmBtu. 

2.2.3.9  Average  of  the  hourly  NOx 
pollutant  concentration,  in  ppm.  reported  by 
a  NOx  concentration  monitoring  system  used 
to  determine  NOx  mass  emissions,  as  defined 
in  §75.71. 

2.2.3.10  The  90th  percentile  value  of 
houriy  NOx  pollutant  concentration,  in  ppm. 

2.2.3.11  The  9Sth  percentile  value  of 
houriy  NOx  pollutant  concentration,  in  ppm. 

2.2.3.12  The  n"*"""""  value  of  hourly 
NOx  pollutant  concentration,  in  ppm. 

2.2.4  *  •  • 

2.2.5  When  a  bias  adjustment  is  necessary 
for  the  flow  monitor  or  the  NOx  continuous 
emission  monitoring  system  (or  the  NOx 
concentration  monitoring  system  used  to 
deteimine  NOx  mass  emissions,  as  defined  in 
$  75.71),  apply  the  adjustment  fisctor  to  all 
monitor  or  continuous  emission  monitoring 
system  data  values  placed  in  the  loed  ranges. 

2.2.6  Use  the  calculated  monitor  or 
monitoring  system  data  averages,  msximum 
values,  and  percentile  values  to  substitute  foe 
missing  flow  rate  and  NOx  emission  rate  data 
(and  where  applicable,  NOx  concentration 
data)  according  to  the  procedures  in  subpart 
D  of  this  part. 

•  •        •        •        • 

21.  Secticm  2  of  appendix  D  to  part  75 
is  amended  by  revising  the  introductory 
text  of  section  2.1.2  to  read  as  follows: 

APPENIXX  D  TO  PART  7S— OPTIONAL  SO2 
EMISSKMS  DATA  PKOrTOOOL  FOR  GAS- 
FDtED  AND  CML-niED  UNITS 

•  •         •         •         • 

2.1 . 2    Install  and  use  fiiel  flowmetera 
meeting  the  requirementa  of  this  appendix  in 


a  pipe  going  to  each  unit,  or  install  and  use 
a  fuel  flowmeter  in  a  common  pipe  header 
(i.e.,  a  pipe  carrying  fuel  for  multiple  unite). 
Howrever,  the  use  of  a  fuel  flowmeter  in  a 
rtmnmnn  pipe  header  and  the  provisions  of 
sections  2.1.2.1  and  2.1.2.2  of  this  appendix 
era  not  a{^licable  to  any  unit  that  is  using 
the  provisions  of  subpart  H  of  this  part  to 
monit<v,  record,  and  report  NOx  mass 
emissions  under  a  State  or  federal  NOx  mass 
emission  reduction  program,  except  as 
provided  in  S  75.72(a)  for  unite  vrith  a  NOx 
CEMS  installed  in  a  common  stack  or  except 
as  provided  for  unite  monitored  with  an 
excepted  monitoring  system  under  appendix 
E  to  this  part.  For  all  other  unite,  if  the  fuel 
flowmeter  is  installed  in  a  oommon  pipe 
header,  do  one  of  the  followring: 


22.  Sectitm  8  of  appendix  F  to  part  75 
is  added  to  read  as  follows: 

APPCNinC  F  TO  PART  75— CONVERSION 
PROODURES 


8.  Procedures  for  NOx  Moss  EaUssions 

The  owner  cw  operator  of  a  unit  that  is 
required  to  monitor,  record,  and  report  NOx 
mass  emissions  under  a  State  or  fsderal  NOx 
mass  emission  reduction  program  must  use 
the  proceduras  in  section  8.1  to  account  for 
houriy  NOx  mass  emissions,  and  the 
procedures  in  section  8.2  to  account  for 
quarteriy.  seasonal,  and  annual  NOx  mass 
emissions  to  the  extent  that  the  provisions  of 
sutqiart  H  of  this  part  are  adopted  as 
requiremente  under  such  a  program. 

8.1    Use  the  foUowing  procedures  to 
calculate  houriy  NOx  mass  emissioos  in  Iha 
for  the  hour  using  houriy  NOx  emission  rate 
and  heat  input 

8.1.1    If  both  NOx  emission  rate  and  heat 
input  are  monitored  at  the  same  unit  or  stack 
level  (e.g,  the  NOx  emission  rate  value  and 
heat  input  value  both  represent  all  of  the 
unite  exhausting  to  the  common  stack),  use 
the  following  equation: 


^(NOx)fc  =^(NOx)fc™fc*fc 


(Eq.F-24) 


where: 

M(No>»  =  NOx  mass  emissions  in  lbs  for  the 
hour. 

E<No.»  »  Hourly  average  NOx  emissioo  rate 
for  hour  h,  Ib/mmBtu,  fiom  secticm  3  of 
this  appendix,  from  method  19  of 
appendix  A  to  part  60  of  this  chaptv,  or 
from  section  3.3  of  appendix  E  to  this 
part.  (Include  bias-adjusted  NOx 
emission  rate  values,  where  the  bias-test 
procediues  in  appendix  A  to  this  part 
shows  a  bias-adjustment  fKtor  is 
necessary.) 

HIk  "  Houriy  average  heat  input  rate  for  hour 
h,  mmBtu/hr.  (Include  bias-adjusted  flow 
rate  values,  wrhera  the  bias-test 
procedures  in  appendix  A  to  this  part 
sho«»  a  bias-adjustment  fiKtor  is 
necessary.) 
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tk  >  Monitoring  location  operating  time  for 
hour  h.  in  hours  or  fraction  of  an  hour 
(in  equal  increments  that  can  range  from 
one  hundredth  to  one  quarter  of  an  hour, 
at  the  option  of  the  owner  or  operator). 
If  the  combined  NOx  emission  rste  and 
heat  input  are  monitored  for  all  of  the 
units  in  a  common  stack,  the  monitoring 
location  operating  time  is  equal  to  the 
total  time  when  any  of  those  units  was 
exhausting  through  the  common  stack. 

8.1.2    If  NOx  emission  rate  is  measured  at 
a  common  stack  and  heat  input  is  measured 
at  the  unit  level,  sum  the  hourly  heat  inputs 
at  the  unit  level  according  to  the  following 
formula: 


i;Hi.t. 


HI«  = 


_  —I 


(Eq.F-25) 


'cs 


where: 

Hies  *  Hourly  avenge  heat  input  rate  for 
hour  h  for  the  units  at  the  common  stack. 
mmBtii/hr. 

tcs  *  Common  stack  operating  time  for  hour 
h,  in  hours  or  fivction  of  an  hour  (in 
equal  increments  that  can  range  from  one 
hundredth  to  one  quarter  of  an  hour,  at 
the  option  of  the  owner  or  operator Xe.g.. 
total  time  when  any  of  the  units  which 
exhaust  through  the  rnmmon  stack  are 
operating). 

HI.  *  Hourly  average  heat  input  rata  for  hour 
h  for  the  unit,  nunBtu/hr. 

W  •  Unit  operating  time  for  hour  h,  in  hours 
or  fraction  of  an  hour  (in  equal 
increments  that  can  range  frtim  one 
hundredth  to  (me  quarter  of  an  hour,  at 
the  option  of  the  owner  or  operator). 
Use  the  hourly  heat  input  rate  at  the 

common  stack  level  and  the  hourly  average 

NOx  emission  rate  at  the  common  stack  level 

and  the  procedures  in  section  8.1.1  of  this 

appendix  to  determine  the  hourly  NOx  mass 

emissions  at  the  common  stack. 

8.1.3  Ifa  unit  has  mxiltiple  ducts  and 
NOx  emission  rate  is  only  measured  at  one 
duct,  use  the  NOx  emission  rate  meastired  at 
the  duct,  the  heat  input  measured  for  the 
unit,  and  the  procedures  in  section  8.1.1  of 
this  appendix  to  determine  NOx  mass 
emissions. 

8.1.4  Ifa  unit  has  multiple  ducts  and 
NOx  emission  rate  is  measured  in  each  duct, 
heat  input  shall  also  be  measured  in  each 
duct  and  the  procedures  in  section  8.1.1  of 
this  appendix  shall  be  used  to  determine 
NOx  mass  emissions. 

8.2    If  a  unit  calculates  NOx  mass 
amissions  using  a  NOx  concentration 
monitoring  system  and  a  flow  monitoring 
system,  calculate  hourly  NOx  mass  rate 
during  unit  (or  stack)  operation,  in  Ib/hr, 
using  Equation  P-1  or  F-2  in  this  appendix 
(as  applicable  to  the  moisture  basis  of  the 
monitors).  When  using  Equation  P-1  or  F-2, 
replace  "SO,"  with  "NOx"  and  replace  the 
value  of  K  with  1.1»4  x  10'^  (lb  NOx  /scf)/ 
ppm.  (Include  bias-adjusted  flow  rate  or  NOx 
concentration  values,  where  the  bias-test 
procedures  in  appendix  A  to  this  part  sho«vs 
a  bias-adiiutment  fKtor  is  necessary.) 


8.3    If  a  unit  calculates  NOx  mass 
emissions  using  a  NOx  concentration 
monitoring  system  and  a  flow  monitoring 
system,  calculate  NOx  mass  emissions  for  the 
hour  (lb)  by  multiplying  the  hourly  NOx 
mass  emission  rate  during  imit  operation  (lb/ 
hr)  by  the  unit  operating  time  during  the 
hour,  as  follows: 


M(NOx),=E,l,  (Eq.F26) 

When: 

M(No«»  *  NOx  mass  emissions  in  lbs  for  the 
hour. 

Eb  *  Hourly  NOx  mass  emission  rate  during 
unit  (or  stack)  operation,  Ib/hr,  from 
section  8.2  of  this  appendix 

tk  ■>  Monitoring  location  operating  time  for 
hour  h,  in  hours  or  fraction  c^an  hour 
(in  equal  increments  that  can  range  from 
one  hundredth  to  one  quarter  of  an  hour, 
at  the  option  of  the  owner  or  operator). 
If  the  NOx  mass  emission  rate  is 
monitored  for  all  of  the  imits  in  a 
common  stack,  the  monitoring  location 
operating  time  is  equal  to  the  total  time 
whan  any  of  thoae  units  was  exhausting 
through  the  common  stack. 

8.4    Use  the  following  procedures  to 
calculate  quarterly,  cumulative  ozone  season, 
and  cumulative  yearly  NOx  mass  emissions, 
in  tons: 


M 


M  -  h«l 

""(NOxWpBW- 


(NOx)fc 


(Eq.F-27) 


2000 

Where: 

M<Noa)  ite*  pvia«  »  NOx  msss  emissions  in  tons 
for  the  given  time  period  (quarter, 
cumulative  ozone  season,  ctunulative 
year-to-date). 

M<NOa»  *  NOx  mass  emissions  in  lbs  for  the 
hour,  p  *  The  number  of  hours  in  the 
given  time  period  (quarter,  cumulative 
ozone  season,  cumulative  year-to-data). 

0.5  Specific  pnvisionM  for  monUoring  NOx 
OHUt  »mia$iont  from  common  stacks.  The 
owner  or  operator  of  a  unit  utilizing  a 
common  stack  may  account  for  NOx  mass 
emissions  using  either  of  the  following 
methodologies,  if  the  provisions  of  subpart  H 
are  adopted  as  requirements  of  a  State  or 
federal  NOx  mass  reduction  program: 

8.5. 1  The  owner  or  operator  may 
determine  both  NOx  emission  rate  and  heat 
input  at  the  common  stack  and  use  the 
procedures  in  section  8.1.1  of  this  appendix 
to  determine  hourly  NOx  mass  emissions  at 
the  common  stacL 

8.5.2  The  owner  or  operator  may 
determine  the  NOx  emission  rate  at  the 
common  stack  and  the  heat  input  at  each  of 
the  units  and  use  the  procedures  in  section 
8.1.2  of  this  appendix  to  determine  the 
houriy  NOx  mass  emissions  at  each  unit. 

23.  Part  96  is  added  to  read  as  follows: 


PART  9e— NOx  BudoM  Trading 
Program  for  Stale  ImplomentBtion 
Plana 

Subpart  A— NOx  Budget  Trading 


doc* 

96.1  Purpose. 

96.2  Definitions. 

96.3  Measurements,  abbreviations,  and 
acronyms. 

96.4  AppUcability. 

96.5  Retired  unit  exemption. 

96.6  Standard  reqiiiiements. 

96. 7  Computation  of  time. 

Subpart  B—AifUioflnd  Account 
RapraeanMlwe  for  NOx  Budget  Sourcea 

96.10  Authorization  and  responsibilities  of 
the  NOx  authorized  account 
representative. 

96.11  Alternate  NOx  authorized  account 
representative. 

96.12  Changing  the  NOx  authorized 
account  lepraaentative  and  the  alternate 
NOx  authorized  account  representative; 
changas  in  the  owners  and  operators. 

96. 1 3  Account  certificate  of  representation. 

96.14  Objections  concerning  the  NOx 
authorized  account  representative. 


96.20  General  NOx  Budget  permit 
requirements. 

96.21  Submission  of  NOx  Budget  permit 
applications. 

96.22  Infbrmaticm  raqtiirements  for  NOx 
Budget  permit  applications. 

96.23  NOx  Budgst  permit  contents. 

96.24  Effective  date  of  initial  NOx  Budget 
permit. 

96.25  NOx  Budget  permit  revisions. 


96.30  Compliance  certification  report. 

96.31  Pennitting  authority's  and 
Administrator's  action  on  compliance 
certifications. 

Suiipert  E-~NOx  AMowmce  AUocaUone 

96.40  State  trading  program  budget 

96.41  Timing  requirements  kx  NOx 
allo%vance  allocations. 

96.42  NOx  allowance  allocations. 

Subpert  r   NOx  AHovMnoe  Tiaddng 


96. 50  NOx  Allowance  Tracking  System 
accounts. 

96. 51  Establishment  of  accounts. 

96. 52  NOx  Allowance  Tracking  System 
responsibilities  of  NOx  author^ed 
account  repreaentative. 

96. 53  Recordation  of  NOx  allowance 
allocations. 

96.54  Compliance. 

96.55  Banking. 

96.56  Account  enor. 

96:57    Closing  of  general  accounts. 
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Suk>part  G— NOx  Allowance  Tranafers 

96.60  Scope  and  submission  of  NOx 
allowance  transfers. 

96.61  EPA  recordation. 

96.62  Notification. 

Subpart  H— Monitoring  and  Reporting 

96.70  General  requirements. 

96.71  Initial  certification  and  recertification 
procedures. 

96. 72  Out  of  control  periods. 

96.73  Notifications. 

96.74  Recordkeeping  and  reporting. 

96.75  Petitions. 

96.76  Additional  requirements  to  provide 
heat  input  data  for  allocations  purposes. 

Subpert  I— Indlviduai  Unit  Opt-ins 

96.80  Applicability. 

96.81  General. 

96.82  NOx  authorized  account 
representative. 

96.83  Applying  for  NOx  Budget  opt-in 
permit. 

96.84  Opt-in  process. 

96.85  NOx  Budget  opt-in  permit  contents. 

96.86  Withdrawal  from  NOx  Budget 
Trading  Program. 

96.87  Change  in  regulatory  status. 

96.88  NOx  allowance  allocations  to  opt-in 
units. 

Subpart  J— Mobile  and  Area  Sources 


Authority:  42  U.S.C.  7401,  7403.  7410,  and 
7601 

Subpart  A— NOx  Budget  Trading  Program 
Qaneral  Provisions 

f96.1    Purpose. 

This  part  establishes  general 
provisions  and  the  applicability, 
pennitting,  allowance,  excess  emissions, 
monitoring,  and  opt-in  provisions  for 
the  NOx  Budget  Trading  Program  for 
State  implementation  plans  as  a  means 
of  mitigating  the  interstate  transport  of 
ozone  and  nitrogen  oxides,  an  ozone 
precursor.  The  owner  or  operator  of  a 
unit,  or  any  other  person,  shall  comply 
with  requirements  of  this  part  as  a 
matter  of  federal  law  only  to  the  extent 
a  State  that  has  jurisdiction  over  the 
unit  incorporates  by  reference 
provisions  of  this  part,  or  otherwise 
adopts  such  requirements  of  this  part, 
and  requires  compliance,  the  State 
submits  to  the  Achninistrator  a  State 
implementation  plan  including  such 
adoption  and  such  compliance 
requirement,  and  the  Administrator 
approves  the  portion  of  the  State 
implementation  plan  including  such 
adoption  and  such  compliance 
requirement.  To  the  extent  a  State 
adopts  requirements  of  this  part, 
including  at  a  minimum  the 
requirements  of  subpart  A  (except  for 
§  96.4(b)),  subparts  B  through  D,  subpart 
F  (except  for  §  96.55(c)).  and  subparts  G 


and  H  of  this  part,  the  State  authorizes 
the  Administrator  to  assist  the  State  in 
implementing  the  NOx  Budget  Trading 
Program  by  carrying  out  the  functions 
set  forth  for  the  Administrator  in  such 
requirements. 

190.2    Definitions. 

The  terms  used  in  this  part  shall  have 
the  meanings  set  forth  in  this  section  as 
follows: 

Account  certificate  of  representation 
means  the  completed  and  signed 
submission  required  by  subpart  B  of  this 
part  for  certifying  the  designation  of  a 
NOx  authorizisd  account  representative 
for  a  NOx  Budget  source  or  a  group  of 
identified  NOx  Budget  sources  who  is 
authorized  to  represent  the  owners  and 
operators  of  such  source  or  sources  and 
of  the  NOx  Budget  units  at  such  source 
or  sources  with  regard  to  matters  under 
the  NOx  Budget  Trading  Program. 

Account  number  means  the 
identification  number  given  by  the 
Administrator  to  each  NOx  Allowance 
Tracking  System  account. 

Acid  Rain  emissions  limitation 
means,  as  defined  in  §  72.2  of  this 
chapter,  a  limitation  on  emissions  of 
sulfur  dioxide  or  nitrogen  oxides  under 
the  Acid  Rain  Program  under  title  IV  of 
theCAA. 

Administrator  means  the 
Administrator  of  the  United  States 
Environmental  Protection  Agency"  or  the 
Administrator's  duly  authorized 
representative. 

Allocate  or  allocation  means  the 
determination  by  the  permitting 
authority  or  the  Administrator  of  the 
number  of  NOx  allowances  to  be 
initially  credited  to  a  NOx  Budget  unit 
or  an  allocation  set-aside. 

Automated  data  acquisition  and 
handling  system  or  DAHS  means  that 
component  of  the  GEMS,  or  other 
emissions  monitoring  system  approved 
for  use  under  subpart  H  of  this  part, 
designed  to  interpret  and  convert 
individual  output  signals  from  pollutant 
concentration  monitors,  flow  monitors, 
diluent  gas  monitors,  and  other 
component  parts  of  the  monitoring 
system  to  produce  a  continuous  record 
of  the  measiued  parameters  in  the 
measurement  units  required  by  subpart 
H  of  this  part. 

Boiler  means  an  enclosed  fossil  or 
other  fuel-fired  combustion  device  used 
to  produce  heat  and  to  transfer  heat  to 
recirculating  water,  steam,  or  other 
medium. 

CAA  means  the  CAA.  42  U.S.C.  7401. 
et  seq.,  as  amended  by  Pub.  L.  No.  101- 
549  (November  15,  1990). 

Combined  cycle  system  means  a 
system  comprised  of  one  or  more 
combustion  turbines,  heat  recovery 


steam  generators,  and  steam  turbines 
configured  to  improve  overall  efficiency 
of  electricity  generation  or  steam 
production. 

Combustion  turbine  means  an 
enclosed  fossil  or  other  fuel-fired  device 
that  is  comprised  of  a  compressor,  a 
combustor,  and  a  turbine,  and  in  which 
the  flue  gas  resulting  from  the 
combustion  of  fuel  in  the  combustor 
passes  through  the  turbine,  rotating  the 
turbine. 

Commence  commercial  operatipn 
means,  with  regard  to  a  unit  that  serves 
a  generator,  to  have  begun  to  produce 
steam,  gas,  or  other  heated  medium 
used  to  generate  electricity  for  sale  or 
use,  including  test  generation.  Except  as 
provided  in  §  96.5,  for  a  unit  that  is  a 
NOx  Budget  unit  under  §96.4  on  the 
date  the  unit  commences  commercial 
operation,  such  date  shall  remain  the 
unit's  date  of  commencement  of 
conmiercial  operation  even  if  the  unit  is 
subsequently  modified,  reconstructed, 
or  repowered.  Except  as  provided  in 
§  96.5  or  subpart  I  of  this  part,  for  a  unit 
that  is  not  a  NOx  Budget  unit  imder 
§  96.4  on  the  date  the  unit  commences 
commercial  operation,  the  date  the  unit 
becomes  a  UOx  Budget  unit  under 
§  96.4  shall  be  the  unit's  date  of 
commencement  of  commercial 
operation. 

Commence  operation  means  to  have 
begun  any  mechanical,  chemical,  or 
electronic  process,  including,  with 
regard  to  a  unit,  start-up  of  a  unit's 
combustion  chamber.  Except  as 
provided  in  §  96.5,  for  a  unit  that  is  a 
NOx  Budget  unit  imder  $  96.4  on  the 
date  of  commencement  of  operation, 
such  date  shall  remain  the  imit's  date  of 
commencement  of  operation  even  if  the 
unit  is  subsequently  modified, 
reconstructed,  or  repowered.  Except  as 
provided  in  §  96.5  or  subpart  I  of  this 
part,  for  a  unit  that  is  not  a  NOx  Budget 
unit  under  §  96.4  on  the  date  of 
commencement  of  operation,  the  date 
the  unit  becomes  a  NOx  Budget  unit 
under  §  96.4  shall  be  the  unit's  date  of 
commencement  of  operation. 

Common  stack  means  a  single  flue 
through  which  emissions  from  two  or 
more  units  are  exhausted. 

Compliance  account  means  a  NOx 
Allowance  Tracking  System  account, 
established  by  the  Administrator  far  a 
NOx  Budget  unit  under  subpart  F  of  this 
part,  in  which  the  NOx  allowance 
allocations  for  the  unit  are  initially 
recorded  and  in  which  are  held  NOx 
allowances  available  for  use  by  the  unit 
for  a  control  period  for  the  purpose  of 
meeting  the  unit's  NOx  Budget 
emissions  limitation. 

Compliance  certification  means  a 
submission  to  the  permitting  authority 


57516  Federal  Register /Vol.  63.  No.  207 /Tuesday.  October  27,  1998 /Rules  and  Regulations 


or  the  Administrator,  as  appropriate, 
that  is  required  under  subpart  D  of  this 
part  to  report  a  NOx  Budget  source's  or 
a  NOx  Budget  unit's  compliance  or 
noncompliance  with  this  part  and  that 
is  signed  by  the  NOx  authorized  account 
representative  in  accordance  with 
subpart  B  of  this  part. 

Continuous  emission  monitoring 
system  or  CEMS  means  the  equipment 
required  under  subpart  H  of  this  part  to 
sample,  aiulyze,  measure,  and  provide, 
by  readings  taken  at  least  once  every  15 
minutes  of  the  measured  parameters,  a 
permanent  record  of  nitrogen  oxides 
emissions,  expressed  in  tons  per  hour 
for  nitrogen  oxides.  The  following 
systems  are  component  parts  included, 
consistent  with  part  75  of  this  chapter, 
in  a  continuous  emission  monitoring 
system: 

(1)  Flow  monitor; 

(2)  Nitrogen  oxides  pollutant 
concentration  monitors; 

(3)  Diluent  gas  monitor  (oxygen  or 
carbon  dioxide)  when  such  monitoring 
is  required  by  subpart  H  of  this  part; 

(4)  A  continuous  moisture  monitor 
when  such  monitoring  is  required  by 
subpart  H  of  this  part;  and 

(5)  An  automated  data  acquisition  and 
handling  system. 

Control  period  means  the  period 
beginning  May  1  of  a  year  and  ending 
on  September  30  of  the  same  year, 
inclusive. 

Emissions  means  air  pollutants 
exhausted  from  a  unit  or  source  into  the 
atmosphere,  as  measured,  recorded,  and 
reported  to  the  Administrator  by  the 
NOx  authorized  account  representative 
and  as  determined  by  the  Administrator 
in  accordance  with  subpart  H  of  this 
part. 

Energy  Information  Administration 
means  the  Energy  Information 
Administration  of  the  United  States 
Department  of  Energy. 

Excess  emissions  means  any  tonnage 
of  nitrogen  oxides  emitted  by  a  NOx 
Budget  unit  during  a  control  period  that 
exceeds  the  NOx  Budget  emissions 
limitation  for  the  unit. 

Fossil  fuel  means  natural  gas, 
petroleum,  coal,  or  any  form  of  solid, 
liquid,  or  gaseous  fuel  derived  from 
such  material. 

Fossil  fuel-fired  means,  with  regard  to 
a  unit: 

(1)  The  combustion  of  fossil  fuel, 
alone  or  in  combination  with  any  other 
fuel,  where  fossil  fuel  actually 
combusted  comprises  more  than  50 
percent  of  the  annual  heat  input  on  a 
Btu  basis  during  any  year  starting  in 
1995  or,  if  a  unit  had  no  heat  input 
starting  in  1995,  during  the  last  year  of 
operation  of  the  unit  prior  to  1995;  or 


(2)  The  combustion  of  fossil  fuel, 
alone  or  in  combination  with  any  other 
fuel,  where  fossil  fuel  is  projected  to 
comprise  more  than  50  percent  of  the 
annual  heat  input  on  a  Btu  basis  during 
any  year;  provided  that  the  unit  shall  be 
"fossil  fuel-fired"  as  of  the  date,  during 
such  year,  on  which  the  unit  begins 
combusting  fossil  fuel. 

General  account  means  a  NOx 
Allowance  Tracking  System  accoimt, 
established  under  subpart  F  of  this  part, 
that  is  not  a  compliance  account  or  an 
overdraft  account. 

Generator  means  a  device  that 
produces  electricity. 

Heat  input  means  the  product  (in 
mmBtu/time)  of  the  gross  calorific  value 
of  the  fuel  (in  Btu/lb)  and  the  fuel  feed 
rate  into  a  combustion  device  (in  mass 
of  fuel/time),  as  measiued,  recorded, 
and  reported  to  the  Administrator  by  the 
NOx  authorized  account  representative 
and  as  determined  by  the  Administrator 
in  accordance  with  subpart  H  of  this 
part,  and  does  not  include  the  heat 
derived  from  preheated  combustion  air. 
recirculated  flue  gases,  or  exhaust  from 
other  sources. 

Life-of-the-unit,  firm  power 
contractual  arrangement  means  a  unit 
participation  power  sales  agreement 
under  which  a  utility  or  industrial 
customer  reserves,  or  is  entitled  to 
receive,  a  specified  amount  or 
percentage  of  nameplate  capacity  and 
associated  energy  firom  any  specified 
unit  and  pays  its  proportional  amount  of 
such  unit's  total  costs,  pursuant  to  a 
contract: 

(1)  For  the  life  of  the  unit; 

(2)  For  a  cumulative  term  of  no  less 
than  30  years,  including  contracts  that 
permit  an  election  for  early  termination; 
or 

(3)  For  a  period  equal  to  or  greater 
than  25  years  or  70  percent  of  the 
economic  useful  life  of  the  unit 
determined  as  of  the  time  the  unit  is 
built,  with  option  rights  to  purchase  or 
release  some  portion  of  the  nameplate 
capacity  and  associated  energy 
generated  by  the  imit  at  the  end  of  the 
period. 

Maximum  design  heat  input  means 
the  ability  of  a  unit  to  combust  a  stated 
maximum  amount  of  fuel  per  hour  on  a 
steady  state  basis,  as  determined  by  the 
physical  design  and  physical 
characteristics  of  the  imit. 

Maximum  potential  hourly  heat  input 
means  an  hourly  heat  input  used  for 
reporting  purposes  when  a  imit  lacks 
certified  monitors  to  report  heat  input. 
If  the  unit  intends  to  use  appendix  D  of 
part  75  of  this  chapter  to  report  heat 
inpui,  this  value  should  be  calculated, 
in  accordance  with  part  75  of  this 
chapter,  using  the  maximum  fuel  flow 


rate  and  the  maximum  gross  calorific 
value.  If  the  unit  intends  to  use  a  flow 
monitor  and  a  diluent  gas  monitor,  this 
value  should  be  reported,  in  accordance 
with  part  75  of  this  chapter,  using  the 
maximum  potential  flowiate  and  either 
the  maximum  carbon  dioxide 
concentration  (in  percent  CO2)  or  the 
minimum  oxygen  concentration  (in 
percent  O2). 

Maximum  potential  NOx  emission 
rate  means  the  emission  rate  of  nitrogen 
oxides  (in  Ib/mmBtu)  calculated  in 
accordance  with  section  3  of  appendix 
F  of  part  75  of  this  chapter,  using  the 
maximum  potential  nitrogen  oxides 
concentration  as  defined  in  section  2  of 
appendix  A  of  part  75  of  this  chapter, 
and  either  the  maximum  oxygen 
concentration  (in  percent  O2)  or  the 
minimum  carbon  dioxide  concentration 
(in  percent  CO}),  imder  all  operating 
conditions  of  the  unit  except  for  imit 
start  up,  shutdown,  and  upsets. 

Maximum  rated  hourly  heat  input 
means  a  unit-specific  maximum  hourly 
heat  input  (mmBtu)  which  is  the  higher 
of  the  manufacturer's  maximum  rated 
hourly  heat  input  or  the  highest 
observed  hourly  heat  input. 

Monitoring  system  means  any 
monitoring  system  that  meets  the 
requirements  of  subpart  H  of  this  part, 
including  a  continuous  emissions 
monitoring  system,  an  excepted 
monitoring  system,  or  an  alternative 
monitoring  system. 

Most  stringent  State  or  Federal  NOx 
emissions  limitation  means,  with  regard 
to  a  NOx  Budget  opt-in  source,  the 
lowest  NOx  emissions  limitation  (in 
terms  of  Ib/mmBtu)  that  is  applicable  to 
the  unit  under  State  or  Federal  law, 
regardless  of  the  averaging  period  to 
which  the  emissions  limitation  applies. 

Nameplate  capacity  means  the 
maximum  electrical  generating  output 
(in  MWe)  that  a  generator  can  sustain 
over  a  specified  period  of  time  when  not 
restricted  by  seasonal  or  other  deratings 
as  measured  in  accordance  with  the 
United  States  Department  of  Energy 
standards. 

Non-title  V  permit  means  a  federally 
enforceable  permit  administered  by  the 
{wrmitting  authority  pursuant  to  the 
CAA  and  regulatory  authority  under  the 
CAA,  other  than  title  V  of  the  CAA  and 
part  70  or  71  of  this  chapter. 

NOx  allowance  means  an 
authorization  by  the  permitting 
authority  or  the  Administrator  under  the 
NOx  Budget  Trading  Program  to  emit  up 
to  one  ton  of  nitrogen  oxides  during  the 
control  period  of  the  specified  year  or  of 
anv  year  thereafter. 

NOx  allowance  deduction  or  deduct 
NOx  allowances  means  the  permanent 
withdrawal  of  NOx  allowances  by  the 
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Administrator  from  a  NOx  Allowance 
Tracking  System  compliance  account  or 
overdraft  account  to  account  for  the 
number  of  tons  of  NOx  emissions  fit>m 
a  NOx  Budget  unit  for  a  control  period, 
determined  in  accordance  with  subpart 
H  of  this  part,  or  for  any  other  allowance 
surrender  obligation  under  this  part. 

NOx  allowances  held  or  hold  NOx 
allowances  means  the  NOx  allowances 
recorded  by  the  Administrator,  or 
submitted  to  the  Administrator  for 
recordation,  in  accordance  with 
subparts  F  and  G  of  this  part,  in  a  NOx 
Allowance  Tracking  System  account. 

NOx  Allowance  Tracking  System 
means  the  system  by  which  the 
Administrator  records  allocations, 
deductions,  and  transfers  of  NOx 
allowances  under  the  NOx  Budget 
Trading  Program. 

NOx  Allowance  Tracking  System 
account  means  an  account  in  the  NOx 
Allowance  Tracking  System  established 
by  the  Administrator  for  purposes  of 
recording  the  allocation,  holding, 
transferring,  or  deducting  of  NOx 
allowances. 

NOx  allowance  transfer  deadline 
means  midnight  of  November  30  or,  if 
November  30  is  not  a  business  day, 
midnight  of  the  first  business  day 
thereafter  and  is  the  deadline  by  which 
NOx  allowances  may  be  submitted  for 
recordation  in  a  NOx  Budget  unit's 
compliance  account,  or  the  overdraft 
account  of  the  source  where  the  unit  is 
located,  in  order  to  meet  the  unit's  NOx 
Budget  emissions  limitation  for  the 
control  period  immediately  preceding 
such  deadline. 

NOx  authorized  account 
representative  means,  for  a  NOx  Budget 
source  or  NOx  Budget  unit  at  the  source, 
the  natural  person  who  is  authorized  by 
the  owners  and  operators  of  the  source 
and  all  NOx  Budget  units  at  the  source, 
in  accordance  with  subpart  B  of  this 
part,  to  represent  and  legally  bind  each 
owner  and  operator  in  matters 
pertaining  to  the  NOx  Budget  Trading 
Program  or,  for  a  general  accoimt,  the 
natural  person  who  is  authorized,  in 
accordance  with  subpart  F  of  this  part, 
to  transfer  or  otherwise  dispose  of  NOx 
allowances  held  in  the  general  account. 

NOx  Budget  emissions  limitation 
means,  for  a  NOx  Budget  unit,  the 
toniuige  equivalent  of  the  NOx 
allowances  available  for  compliance 
deduction  for  the  unit  and  for  a  control 
period  under  §  g6.54(a)  and  (b),  adjusted 
by  any  deductions  of  such  NOx 
allowances  to  account  for  actual 
utilization  under  §  96.42(e)  for  the 
control  period  or  to  account  for  excess 
emissions  for  a  prior  control  period 
under  §  96.54(d)  or  to  accoimt  for 
withdrawal  from  the  NOx  Budget 


Program,  or  for  a  change  in  regulatory 
status,  for  a  NOx  Budget  opt-in  source 
under  §96.86  or  §96.87. 

NOx  Budget  opt-in  permit  means  a 
NOx  Budget  permit  covering  a  NOx 
Budget  opt-in  source. 

NOx  Budget  opt-in  source  means  a 
unit  that  has  been  elected  to  become  a 
NOx  Budget  unit  under  the  NOx  Budget 
Trading  Program  and  whose  NOx 
Budget  opt-in  permit  has  been  issued 
and  is  in  effect  under  subpart  I  of  this 
part. 

NOx  Budget  permit  means  the  legally 
binding  and  federally  enforceable 
written  document,  or  p>ortion  of  such 
document,  issued  by  the  permitting 
authority  under  this  part,  including  any 
permit  revisions,  specifying  the  NOx 
Budget  Trading  Program  requirements 
applicable  to  a  NOx  Budget  source,  to 
each  NOx  Budget  unit  at  the  NOx 
Budget  source,  and  to  the  owners  and 
operators  and  the  NOx  authorized 
account  representative  of  the  NOx 
Budget  source  and  each  NOx  Budget 
unit. 

NOx  Budget  source  means  a  source 
that  includes  one  or  more  NOx  Budget 
units. 

NOx  Budget  Trading  Program  means 
a  multi-state  nitrogen  oxides  air 
pollution  control  and  emission 
reduction  program  established  in 
accordance  with  this  part  and  pursuant 
to  §51.121  of  this  chapter,  as  a  means 
of  mitigating  the  interstate  transport  of 
ozone  and  nitrogen  oxides,  an  ozone 
precursor. 

NOx  Budget  unit  means  a  unit  that  is 
subject  to  the  NOx  Budget  Trading 
Program  emissions  limitation  under 
§96.4  or  §96.80. 

Operating  means,  with  regard  to  a 
unit  under  §§  96.22(d)(2)  and  96.80, 
having  documented  heat  input  for  more 
than  876  hours  in  the  6  months 
immediately  preceding  the  submission 
of  an  application  for  an  initial  NOx 
Budget  permit  under  §  96.83(a). 

Operator  means  any  person  who 
operates,  controls,  or  supervises  a  NOx 
Budget  unit,  a  NOx  Budget  source,  or 
unit  for  which  an  application  for  a  NOx 
Budget  opt-in  permit  under  §  96.83  is 
submitted  and  not  denied  or  withdrawn 
and  shall  include,  but  not  be  limited  to, 
any  holding  company,  utility  system,  or 
plant  manager  of  such  a  unit  or  source. 

Opt-in  means  to  be  elected  to  become 
a  NOx  Budget  unit  under  the  NOx 
Budget  Trading  Program  through  a  final, 
effective  NOx  Budget  opt-in  permit 
under  subpart  I  of  this  part. 

Overdraft  account  means  the  NOx 
Allowance  Tracking  System  account, 
established  by  the  Administrator  under 
subpart  F  of  this  part,  for  each  NOx 


Budget  source  where  there  are  two  or 
more  NOx  Budget  units. 

Owner  means  any  of  the  following 
persons: 

(1)  Any  holder  of  any  portion  of  the 
legal  or  equitable  title  in  a  NOx  Budget 
unit  or  in  a  unit  for  which  an 
application  for  a  NOx  Budget  opt-in 
permit  under  §  96.83  is  submitted  and 
not  denied  or  withdrawn;  or 

(2)  Any  holder  of  a  leasehold  interest 
in  a  NOx  Budget  unit  or  in  a  unit  for 
which  an  application  for  a  NOx  Budget 
opt-in  permit  under  §  96.83  is  submitted 
and  not  denied  or  withdrawn;  or 

(3)  Any  purchaser  of  power  from  a 
NOx  Budget  unit  or  from  a  unit  for 
which  an  application  for  a  NOx  Budget 
opt-in  permit  under  §  96.83  is  submitted 
and  not  denied  or  withdrawn  under  a 
life-of-the-iinit,  firm  power  contractual 
arrangement.  However,  unless  expressly 
provided  for  in  a  leasehold  agreement, 
owner  shall  not  include  a  passive  lessor, 
or  a  person  who  has  an  equitable 
interest  through  such  lessor,  whose 
rental  payments  are  not  based,  either 
directly  or  indirectly,  upon  the  revenues 
or  income  from  the  NOx  Budget  unit  or 
the  unit  for  which  an  application  for  a 
NOx  Budget  opt-in  permit  under  §  96.83 
is  submitted  and  not  denied  or 
withdrawn;  or 

(4)  With  respect  to  any  general 
account,  any  person  who  has  an  — 
ownership  interest  with  respect  to  the 
NOx  allowances  held  in  the  general 
account  and  who  is  subject  to  the 
binding  agreement  for  the  NOx 
authorized  account  representative  to 
represent  that  person's  ownership 
interest  with  respect  to  NOx  allowances. 

Permitting  authority  means  the  State 
air  pollution  control  agency,  local 
agency,  other  State  agency,  or  other 
agency  authorized  by  the  Administrator 
to  issue  or  revise  permits  to  meet  the 
requirements  of  the  NOx  Budget 
Trading  Program  in  accordance  with 
subpart  C  of  this  part. 

Receive  or  receipt  of  means,  when 
referring  to  the  permitting  authority  or 
the  Administrator,  to  come  into 
possession  of  a  document,  information, 
or  correspondence  (whether  sent  in 
writing  or  by  authorized  electronic 
transmission),  as  indicated  in  an  official 
correspondence  log,  or  by  a  notation 
made  on  the  document,  information,  (v 
correspondence,  by  the  permitting 
authority  or  the  Administrator  in  the 
regular  course  of  business. 

Recordation ,  record,  or  recorded 
means,  with  regard  to  NOx  allowances, 
the  movement  of  NOx  allowances  by  the 
Administrator  from  one  NOx  Allowance 
Tracking  System  account  to  anothw,  for 
purposes  of  allocation,  transfer,  or 
deduction. 
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Reference  method  means  any  direct 
test  method  of  sampling  and  analyzing 
for  an  air  pollutant  as  s{>ecified  in 
appendix  A  of  part  60  of  this  chapter. 

Serial  number  means,  when  referring 
to  NOx  allowances,  the  unique 
identification  number  assigned  to  each 
NOx  allowance  by  the  Administrator, 
under  §  96.53(c). 

Source  means  any  governmental, 
institutional,  commercial,  or  industrial 
structure,  installation,  plant,  building, 
or  facility  that  emits  or  has  the  potential 
to  emit  any  regulated  air  pollutant 
under  the  CAA.  For  purposes  of  section 
S02(c)  of  the  CAA,  a  "source,"  including 
a  "source"  with  multiple  units,  shall  be 
considered  a  single  "facility." 

State  means  one  of  the  48  contiguous 
States  and  the  District  of  Columbia 
speciHed  in  §51.121  of  this  chapter,  or 
any  non-federal  authority  in  or 
including  such  States  or  the  District  of 
Columbia  (including  local  agencies,  and 
Statewide  agencies)  or  any  eligible 
Indian  tribe  in  an  area  of  such  State  or 
the  District  of  Columbia,  that  adopts  a 
NOx  Budget  Trading  Program  pursuant 
to  §  51.121  of  this  chapter.  To  the  extent 
a  State  incorporates  by  reference  the 
provisions  of  this  part,  the  term  "State" 
shall  mean  the  incorporating  State.  The 
term  "State"  shall  have  its  conventional 
meaning  where  such  meaning  is  clear 
from  the  context. 

State  trading  program  budget  means 
the  total  number  of  NOx  tons 
apportioned  to  all  NOx  Budget  units  in 
a  given  State,  in  accordance  with  the 
NOx  Budget  Trading  Program,  for  use  in 
a  given  control  period. 

Submit  or  serve  means  to  send  or 
transmit  a  document,  information,  or 
correspondence  to  the  person  specified 
in  accordance  with  the  applicable 
regulation: 

(1)  In  person: 

(2)  By  United  States  Postal  Service;  or 

(3)  By  other  means  of  dispatch  or 
transmission  and  delivery.  Compliance 
with  any  "submission."  "service,"  or 
"mailing"  deadline  shall  be  determined 
by  the  date  of  dispatch,  transmission,  or 
mailing  and  not  the  date  of  receipt. 

TitJe  V  operating  permit  means  a 
permit  issued  under  title  V  of  the  CAA 
and  part  70  or  part  71  of  this  chapter. 

Title  V  operating  permit  regulations 
means  the  regulations  that  the 
Administrator  has  approved  or  issued  as 
meeting  the  requirements  of  title  V  of 
the  CAA  and  part  70  or  71  of  tbis 
chapter. 

Ton  or  tonnage  means  any  "short  ton" 
(i.e.,  2,000  pounds).  For  the  purpose  of 
determining  compliance  with  the  NOx 
Budget  emissions  limitation,  total  tons 
for  a  control  period  shall  be  calculated 
as  the  sum  of  all  recorded  hourly 


emissions  (or  the  tonnage  equivalent  of 
the  recorded  hourly  emissions  rates)  in 
accordance  with  subpart  H  of  this  part, 
with  any  remaining  fraction  of  a  ton 
equal  to  or  greater  than  0.50  ton  deemed 
to  equal  one  ton  and  any  fraction  of  a 
ton  less  than  0.50  ton  deemed  to  equal 
zero  tons. 

Unit  means  a  fossil  fuel-fired 
stationary  boiler,  combustion  turbine,  or 
combined  cycle  system. 

Unit  load  means  the  total  (i.e.,  gross) 
output  of  a  unit  in  any  control  period 
(or  other  specified  time  period) 
produced  by  combusting  a  given  heat 
input  of  fuel,  expressed  in  terms  of: 

(1)  The  total  electrical  generation 
(MWe)  produced  by  the  unit,  including 
generation  for  use  within  the  plant;  or 

(2)  In  the  case  of  a  unit  that  uses  heat 
input  for  purposes  other  than  electrical 
generation,  the  total  steam  pressure 
(psia)  produced  by  the  unit,  including 
steam  for  use  by  the  unit. 

Unit  operating  day  means  a  calendar 
day  in  which  a  unit  combusts  any  fuel. 

Unit  operating  hour  or  hour  of  unit 
operation  means  any  hoiu-  (or  fraction  of 
an  hour)  during  which  a  unit  combusts 
any  fuel. 

Utilization  means  the  heat  input 
(expressed  in  mmBtu/time)  for  a  unit. 
The  unit's  total  heat  input  for  the 
control  period  in  each  year  will  be 
determined  in  accordance  with  part  75 
of  this  chapter  if  the  NOx  Budget  unit 
was  otherwise  subject  to  the 
requirements  of  part  75  of  tbis  chapter 
for  the  year,  or  will  be  based  on  the  best 
available  data  reported  to  the 
Administrator  for  the  unit  if  the  unit 
was  not  otherwise  subject  to  the 
requirements  of  part  75  of  this  chapter 
for  the  year. 

§96.3    Maaaufwmants, abbreviationa, and 


Measiuements,  abbreviations,  and 
acronyms  used  in  this  part  are  defined 
as  follows: 

Btu — British  thermal  unit, 
hr — hour. 

Kwh — kilowatt  hour, 
lb— pounds. 
mmBtu — million  Btu. 
MWe — megawatt  electrical, 
ton — 2000  pounds. 
CO] — carbon  dioxide. 
NOx — nitrogen  oxides. 
Or— oxygen. 

fM.4    AppllcabiHty. 

(a)  The  following  units  in  a  State  shall 
be  NOx  Budget  units,  and  any  source 
that  includes  one  or  more  such  units 
shall  be  a  NOx  Budget  source,  subject  to 
the  requirements  of  this  part: 

(1)  Any  unit  that,  any  time  on  or  after 
January  1, 1995,  serves  a  generator  with 
a  nameplate  capacity  greater  than  25 


MWe  and  sells  any  amount  of 
electricity;  or 

(2)  Any  unit  that  is  not  a  unit  under 
paragraph  (a)  of  this  section  and  that  has 
a  maximum  design  heat  input  greater 
than  250  mmBtu/hr. 

(b)  Notwithstanding  paragraph  (a)  of 
this  section,  a  unit  under  paragraph  (a) 
of  this  section  shall  be  subject  only  to 
the  requirements  of  this  paragraph  (b)  if 
the  unit  has  a  federally  enforceable 
permit  that  meets  the  requirements  of 
paragraph  (b)(1)  of  this  section  and 
restricts  the  unit  to  burning  only  natural 
gas  or  fuel  oil  during  a  control  period 
in  2003  or  later  and  each  control  period 
thereafter  and  restricts  the  unit's 
operating  hoius  during  each  such 
control  period  to  the  number  of  hours 
(determined  in  accordance  with 
paragraph  (b)(l)(ii)  and  (iii)  of  this 
section)  that  limits  the  imit's  potential 
NOx  mass  emissions  for  the  control 
period  to  25  tons  or  less. 
Notwithstanding  paragraph  (a)  of  this 
section,  starting  with  the  eflective  date 
of  such  federally  enforceable  permit,  the 
unit  shall  not  be  a  NOx  Budget  unit. 

(1)  For  each  control  period  under 
paragraph  (b)  of  this  section,  the 
federally  enforceable  permit  must- 

(i)  Restrict  the  unit  to  burning  only 
natural  gas  or  fuel  oil. 

(ii)  Restrict  the  unit's  operating  hours 
to  the  number  calculated  by  dividing  25 
tons  of  potential  NOx  mass  emissions  by 
the  unit's  maximiun  potential  hourly 
NOx  mass  emissions. 

(iii)  Require  that  the  unit's  potential 
NOx  mass  emissions  shall  be  calculated 
as  follows: 

(A)  Select  the  default  NOx  emission 
rate  in  Table  2  of  §  75.19  of  this  chapter 
that  would  otherwise  be  applicable 
assuming  that  the  unit  bums  only  the 
type  of  fuel  (i.e.,  only  natural  gas  or  only 
Kiel  oil)  that  has  the  highest  default 
NOx  emission  factor  of  any  type  of  fuel 
that  the  unit  is  allowed  to  biun  under 
the  fuel  use  restriction  in  paragraph 
(b)(l)(i)  of  this  section;  and 

(B)  Multiply  the  default  NOx  emission 
rate  under  paragraph  (b)(l)(iii)(A)  of  this 
section  by  the  unit's  maximiun  rated 
hourly  heat  input.  The  owner  or 
operator  of  the  unit  may  petition  the 
permitting  authority  to  use  a  lower 
value  for  the  unit's  maximum  rated 
hourly  heat  input  than  the  value  as 
defined  under  §  96.2.  The  permitting 
authority  may  approve  such  lower  value 
if  the  owner  or  operator  demonstrates 
that  the  maximum  hourly  heat  input 
specified  by  the  manufactiuer  or  the 
highest  observed  hourly  heat  input,  or 
both,  are  not  representative,  and  that 
such  lower  value  is  representative,  of 
the  unit's  current  capabilities  because 


modifications  have  been  made  to  the 
unit,  limiting  its  capacity  permanently. 

(iv)  Require  that  the  owner  or  operator 
of  the  unit  shall  retain  at  the  source  that 
includes  the  imit,  for  5  years,  records 
demonstrating  that  the  operating  hours 
restriction,  the  fuel  use  restriction,  and 
the  other  requirements  of  the  permit 
related  to  these  restrictions  were  met. 

(v)  Require  that  the  owner  or  operator 
of  the  unit  shall  report  the  unit's  hours 
of  operation  (treating  any  partial  hour  of 
operation  as  a  whole  hour  of  operation) 
during  each  control  period  to  the 
permitting  authority  by  November  1  of 
each  year  for  which  the  unit  is  subject 
to  the  federally  enforceable  permit. 

(2)  The  permitting  authority  that 
issues  the  federally  enforceable  permit 
with  the  fuel  use  restriction  under 
paragraph  (b)(l)(i)  and  the  operating 
hours  restriction  under  paragraphs 
(b)(l)(ii)  and  (iii)  of  this  section  will 
notify  the  Administrator  in  writing  of 
each  unit  under  paragraph  (a)  of  this 
section  whose  federally  enforceable 
permit  issued  by  the  permitting 
authority  includes  such  restrictions.  The 
permitting  authority  will  also  notify  the 
Administrator  in  writing  of  each  unit 
under  paragraph  (a)  of  this  section 
whose  federally  enforceable  permit 
issued  by  the  permitting  authority  is 
revised  to  remove  any  such  restriction, 
whose  federally  enforceable  permit 
issued  by  the  permitting  authority 
includes  any  such  restriction  that  is  no 
longer  applicable,  or  which  does  not 
comply  with  any  such  restriction. 

(3)  If.  for  any  control  period  imder 
paragraph  (b)  of  this  section,  the  fuel 
use  restriction  under  paragraph  (b)(l)(i) 
of  this  section  or  the  operating  hours 
restriction  under  paragraphs  (b)(l)(ii) 
and  (iii)  of  this  section  is  removed  bom 
the  unit's  federally  enforceable  permit 
or  otherwise  becomes  no  longer 
applicable  or  if,  for  any  such  control 
period,  the  unit  does  not  comply  with 
the  fuel  use  restriction  imder  paragraph 
(b)(l)(i)  of  this  section  or  the  operating 
hours  restriction  imder  paragraphs 
(b)(l)(ii)  and  (iii)  of  this  section,  the  unit 
shall  be  a  NOx  Budget  unit,  subject  to 
the  requirements  of  this  part  Such  imit 
shall  be  treated  as  commencing 
operation  and,  for  a  unit  under 
paragraph  (a)(1)  of  this  section, 
commencing  conunercial  operation  on 
September  30  of  the.control  period  for 
which  the  fuel  use  restriction  or  the 
operating  hours  restriction  is  no  longer 
applicable  or  during  which  the  unit 
does  not  comply  with  the  fuel  use 
restriction  or  the  operating  houra 
restriction. 


§  M.5    Retirad  unit  exemption. 

(a)  This  section  applies  to  any  NOx 
Budget  unit,  other  than  a  NOx  Budget 
opt-in  source,  that  is  permanently 
retired. 

(b)(1)  Any  NOx  Budget  unit,  other 
than  a  NOx  Budget  opt-in  source,  that 
is  permanently  retired  shall  be  exempt 
from  the  NOx  Budget  Trading  Program, 
except  for  the  provisions  of  this  section. 
§§  96.2.  96.3.  96.4.  96.7  and  subparts  E. 
F,  and  G  of  tbis  part. 

(2)  The  exemption  under  paragraph 
(b)(1)  of  this  section  shall  become 
effective  the  day  on  which  the  unit  is 
permanently  retired.  Within  30  days  of 
permanent  retirement,  the  NOx 
authorized  account  representative 
(authorized  in  accordance  with  subpart 
B  of  this  part)  shall  submit  a  statement 
to  the  permitting  authority  otherwise 
responsible  for  administering  any  NOx 
Budget  permit  for  the  unit.  A  copy  of 
the  statement  shall  be  submitted  to  the 
Administrator.  The  statement  shall  state 
(in  a  format  prescribed  by  the  permitting 
authority)  that  the  unit  is  permanently 
retired  and  will  comply  with  the 
requirements  of  paragraph  (c)  of  this 
section. 

(3)  After  receipt  of  the  notice  under 
paragraph  (b)(2)  of  this  section,  the 
permitting  authority  will  amend  any 
permit  covering  the  source  at  which  the 
unit  is  located  to  add  the  provisions  and 
requirements  of  the  exemption  under 
paragraphs  (b)(1)  and  (c)  of  this  section. 

(c)  Special  provisions.  (1)  A  unit 
exempt  under  this  section  shall  not  emit 
any  nitrogen  oxides,  starting  on  the  date 
that  the  exemption  takes  effect.  The 
owners  and  operators  of  the  unit  will  be 
allocated  allowances  in  accordance  with 
subpart  E  of  this  part. 

(2)(i)  A  unit  exempt  under  this  section 
and  located  at  a  source  that  is  required, 
or  but  for  this  exemption  would  be 
required,  to  have  a  title  V  operating 
permit  shall  not  resume  operation 
unless  the  NOx  authorized  account 
representative  of  the  source  submits  a 
complete  NOx  Budget  permit 
application  under  §  96.22  for  the  unit 
not  less  than  18  months  (or  such  lesser 
time  provided  under  the  permitting 
authority's  tiUe  V  operating  permits 
regulations  for  final  action  on  a  permit 
application)  prior  to  the  later  of  May  1, 
2003  or  the  date  on  which  the  unit  is  to 
first  resume  operation. 

(ii)  A  unit  exempt  under  this  section 
and  located  at  a  source  that  is  required, 
or  but  for  this  exemption  would  be 
required,  to  have  a  non-tiUe  V  permit 
shall  not  resume  operation  unless  the 
NOx  authorized  account  representative 
of  the  source  submits  a  complete  NOx 
Budget  permit  application  under  §  96.22 
for  the  unit  not  less  than  18  months  (or 


such  lesser  time  provided  under  the 
permitting  authority's  non-title  V 
permits  regulations  for  final  action  on  a 
permit  application)  prior  to  the  later  of 
May  1,  2003  or  the  date  on  which  the 
unit  is  to  first  resume  operation. 

(3)  The  owners  and  operators  and,  to 
the  extent  applicable,  the  NOx 
authorized  account  representative  of  a 
unit  exempt  under  this  section  shall 
comply  with  the  requirements  of  the 
NOx  Budget  Trading  Program 
concerning  all  periods  for  which  the 
exemption  is  not  in  effect,  even  if  such 
requirements  arise,  or  must  be  complied 
with,  after  the  exemption  takes  effect. 

(4)  A  unit  that  is  exempt  under  this 
section  is  not  eligible  to  be  a  NOx 
Budget  opt-in  source  under  subpart  I  of 
this  part. 

(5)  For  a  period  of  5  years  from  the 
date  the  records  are  created,  the  owners 
and  operators  of  a  unit  exempt  under 
this  section  shall  retain  at  the  source 
that  includes  the  unit,  records 
demonstrating  that  the  unit  is 
permanenUy  retired.  The  5-year  period 
for  keeping  records  may  be  extended  for 
cause,  at  any  time  prior  to  the  end  of  the 
period,  in  writing  by  the  permitting 
authority  or  the  Administrator.  The 
ovmers  and  operators  bear  the  burden  of 
proof  that  the  unit  is  permanently 
retired. 

(6)  Loss  of  exemption,  (i)  On  the 
earlier  of  the  foUovying  dates,  a  unit 
exempt  under  paragraph  (b)  of  this 
section  shall  lose  its  exemption: 

(A)  The  date  on  which  the  NOx 
authorized  account  representative 
submits  a  NOx  Budget  permit 
application  under  paragraph  (c)(2)  of 
this  section;  or 

(B)  The  date  on  whidi  the  NOx 
authorized  account  representative  is 
required  under  paragraph  (c)(2)  of  this 
section  to  submit  a  NOx  Budget  permit 
appUcation. 

(ii)  For  the  purpose  of  applying 
monitoring  requirements  under  subpart 
H  of  this  part,  a  unit  that  loses  its 
exemption  under  this  section  shall  be 
treated  as  a  unit  that  commences 
operation  or  commercial  operation  on 
the  first  date  on  which  the  unit  resumes 
operatim. 


f9S.6    StHtderdi 

(a)  Permit  Requirements.  (1)  The  NOx 
authorized  account  representative  of 
each  NOx  Budget  source  required  to 
have  a  federally  enforceable  poinit  and 
each  NOx  Budget  unit  required  to  have 
a  federally  enforceable  permit  at  the 
source  shall: 

(i)  Submit  to  the  permitting  authority 
a  complete  NOx  Budget  permit 
application  under  §  96.22  in  accordance 
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with  the  deadlines  speciRed  in 
§  96.2 1(b)  and  (c); 

(ii)  Submit  in  a  timely  manner  any 
supplemental  information  that  the 
permitting  authority  determines  is 
necessary  in  order  to  review  a  NOx 
Budget  permit  application  and  issue  or 
deny  a  NOx  Budget  permit. 

(2)  The  owners  and  operators  of  each 
NOx  Budget  source  required  to  have  a 
federally  enforceable  permit  and  each 
NOx  Budget  unit  required  to  have  a 
federally  enforceable  permit  at  the 
source  shall  have  a  NOx  Budget  permit 
issued  by  the  permitting  authority  and 
operate  the  unit  in  compliance  with 
such  NOx  Budget  permit. 

(3)  The  owners  and  operators  of  a 
NOx  Budget  source  that  is  not  otherwise 
required  to  have  a  federally  enforceable 
permit  are  not  required  to  submit  a  NOx 
Budget  permit  application,  and  to  have 
a  NOx  Budget  permit,  under  subpart  C  - 
of  this  part  for  such  NOx  Budget  source. 

(b)  Monitoring  requirements.  (1)  The 
owners  and  operators  and.  to  the  extent 
applicable,  the  NOx  authorized  account 
representative  of  each  NOx  Budget 
source  and  each  NOx  Budget  unit  at  the 
source  shall  comply  with  the 
monitoring  requirements  of  subpart  H  of 
this  part. 

(2)  The  emissions  measurements 
recorded  and  reported  in  accordance 
with  subpart  H  of  this  part  shall  be  used 
to  determine  compliance  by  the  unit 
with  the  NOx  Buaget  emissions 
limitation  under  paragraph  (c)  of  this 
section. 

(c)  Nitrogen  oxides  requirements.  (1) 
The  owners  and  operators  of  each  NOx 
Budget  source  and  each  NOx  Budget 
unit  at  the  source  shall  hold  NOx 
allowances  available  for  compliance 
deductions  under  §  96.54,  as  of  the  NOx 
allowance  transfer  deadline,  in  the 
unit's  compliance  account  and  the 
source's  overdraft  account  in  an  amount 
not  less  than  the  total  NOx  emissions  for 
the  control  period  from  the  unit,  as 
determined  in  accordance  with  subpart 
H  of  this  part,  plus  any  amount 
necessary  to  account  for  actual 
utilization  under  §  96.42(e)  for  the 
control  period. 

(2)  Each  ton  of  nitrogen  oxides 
emitted  in  excess  of  the  NOx  Budget 
emissions  limitation  shall  constitute  a 
separate  violation  of  this  part,  the  CAA, 
and  applicable  State  law. 

(3)  A  NOx  Budget  unit  shall  be  subject 
to  the  requirements  under  paragraph 
(c)(1)  of  this  section  starting  on  the  later 
of  May  1,  2003  or  the  date  on  which  the 
unit  commences  operation. 

(4)  NOx  allowances  shall  be  held  in, 
deducted  from,  or  transferred  among 
NOx  Allowance  Tracking  System 


accoimts  in  accordance  with  subparts  E. 
F,  G,  and  I  of  this  part. 

(5)  A  NOx  allowance  shall  not  be 
deducted,  in  order  to  comply  with  the 
requirements  under  paragraph  (c)(1)  of 
this  section,  for  a  control  period  in  a 
year  prior  to  the  year  for  which  the  NOx 
allowance  was  allocated. 

(6)  A  NOx  allowance  allocated  by  the 
permitting  authority  or  the 
Administrator  under  the  NOx  Budget 
Trading  Program  is  a  limited 
authorization  to  emit  one  tan  of  nitrogen 
oxides  in  accordance  with  the  NOx 
Budget  Trading  Program.  No  provision 
of  the  NOx  Budget  Trading  Program,  the 
NOx  Budget  permit  application,  the 
NOx  Budget  permit,  or  an  exemption 
under  §  96.5  and  no  provision  of  law 
shall  be  construed  to  limit  the  authority 
of  the  United  States  or  the  State  to 
terminate  or  limit  such  authorization. 

(7)  A  NOx  allowance  allocated  by  the 
permitting  authority  or  the 
Administrator  under  the  NOx  Budget 
Trading  Program  does  not  constitute  a 
property  right. 

(8)  Upon  recordation  by  the 
Administrator  under  subpart  F,  G,  or  I 
of  this  part,  every  allocation,  transfiar,  or 
deduction  of  a  NOx  allowance  to  or 
from  a  NOx  Budget  unit's  compliance 
account  or  the  overdraft  accoimt  of  the 
source  where  the  unit  is  located  is 
deemed  to  amend  automatically,  and 
become  a  part  of.  any  NOx  Budget 
permit  of  the  Ndx  Budget  unit  by 
operation  of  law  without  any  fiulher 
review. 

(d)  Excess  emissions  requirements.  (1) 
The  owners  and  operators  of  a  NOx 
Budget  unit  that  has  excess  emissions  in 
any  control  period  shall: 

(i)  Surrender  the  NOx  allowances 
required  for  deduction  under 
§  96.54(d)(1);  and 

(ii)  Pay  any  fine,  penalty,  or 
assessment  or  comply  with  any  other 
remedy  imposed  under  §  96.54(d)(3). 

(e)  I(econlkeeping  and  Reporting 
requirements. 

(1)  Unless  otherwise  provided,  the 
ownera  and  operators  of  the  NOx  Budget 
source  and  each  NOx  Budget  unit  at  the 
source  shall  keep  on  site  at  the  source 
each  of  the  following  doctiments  for  a 
period  of  5  yean  from  the  date  the 
document  is  created.  This  period  may 
be  extended  for  cause,  at  any  time  prior 
to  the  end  of  5  yeare,  in  writing  by  the 
permitting  authority  or  the 
Administrator. 

(i)  The  account  certificate  of 
representation  for  the  NOx  authorized 
account  representative  for  the  source 
and  each  NOx  Budget  unit  at  the  source 
and  all  docimients  that  demonstrate  the 
truth  of  the  statements  in  the  account 
certificate  of  representation,  in 


accordance  with  §96.13;  provided  that 
the  certificate  and  documents  shall  be 
retained  on  site  at  the  source  beyond 
such  5-year  period  until  such 
documents  are  superseded  because  of 
the  submission  of  a  new  account 
certificate  of  representation  changing 
the  NOx  authorized  account 
representative. 

(ii)  All  emissions  monitoring 
information,  in  accordance  with  subpart 
H  of  this  part;  provided  that  to  the 
extent  that  subpart  H  of  this  part 
provides  for  a  3-year  period  for 
recordkeeping,  the  3-year  period  shall 
apply. 

Oil)  Copies  of  all  reports,  compliance 
certifications,  and  other  submissions 
and  all  records  made  or  required  under 
the  NOx  Budget  Trading  Program. 

(iv)  Copies  of  all  dociunents  used  to 
complete  a  NOx  Budget  permit 
application  and  any  other  submission 
imder  the  NOx  Budget  Trading  Program 
or  to  demonstrate  compliance  with  the 
requirements  of  the  NOx  Budget 
Trading  Proraam. 

(2)  Ine  NOx  authorized  account 
representative  of  a  NOx  Budget  source 
and  each  NOx  Budget  unit  at  the  source 
shall  submit  the  reports  and  cortipliance 
certifications  required  under  the  NOx 
Budget  Trading  Program,  including 
those  under  subparts  D,  H,  or  I  of  this 
part. 

(f)  Liability.  (1)  Any  peraon  who 
knowingly  violates  any  requirement  or 
prohibition  of  the  NOx  Budget  Trading 
Program,  a  NOx  Budget  permit,  or  an 
exemption  under  §  96.5  shall  be  subject 
to  enforcement  pursuant  to  appHcable 
State  or  Federal  law. 

(2)  Any  person  who  knowingly  makes 
a  false  material  statement  in  any  record, 
submission,  or  report  imder  the  NOx 
Budget  Trading  Program  shall  be  subject 
to  criminal  enforcement  pursuant  to  the 
applicable  State  or  Federal  law. 

(3)  No  p>ermit  revision  shall  excuse 
any  violation  of  the  requirements  of  the 
NOx  Budget  Trading  Program  that 
occtirs  prior  to  the  date  that  the  revision 
takes  effect. 

(4)  Each  NOx  Budget  source  and  each 
NOx  Budget  unit  shall  meet  the 
requirements  of  the  NOx  Budget 
Trading  Program. 

(5)  ^y  provision  of  the  NOx  Budget 
Trading  Program  that  appUes  to  a  NOx 
Budget  source  (including  a  provision 
applicable  to  the  NOx  authorized 
account  representative  of  a  NOx  Budget 
source)  shall  also  apply  to  the  owners 
and  operators  of  such  source  and  of  the 
NOx  Budget  units  at  the  source. 

(6)  Any  provision  of  the  NOx  Budget 
Trading  Program  that  applies  to  a  NOx 
Budget  unit  (including  a  provision 
applicable  to  the  NOx  authorized 
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account  representative  of  a  NOx  budget 
unit)  shall  also  apply  to  the  owners  and 
operators  of  such  unit.  Except  with 
regard  to  the  requirements  applicable  to 
units  with  a  common  stack  under 
subpart  H  of  this  part,  the  owners  and 
operators  and  the  NOx  authorized 
account  representative  of  one  NOx 
Budget  unit  shall  not  be  liable  for  any 
violation  by  any  other  NOx  Budget  unit 
of  which  they  are  not  oumers  or 
operators  or  the  NOx  authorized 
account  representative  and  that  is 
located  at  a  source  of  which  they  are  not 
ownera  or  operators  or  the  NOx 
authorized  account  representative, 
(g)  Effect  on  other  authorities.  No 
provision  of  the  NOx  Budget  Trading 
Program,  a  NOx  Budget  permit 
application,  a  NOx  Budget  permit,  or  an 
exemption  under  §  96.5  shall  be 
construed  as  exempting  or  excluding  the 
owners  and  operators  and,  to  the  extent 
applicable,  the  NOx  authorized  account 
representative  of  a  NOx  Budget  source 
or  NOx  Budget  unit  from  compliance 
with  any  other  provision  of  the 
applicable,  approved  State 
implementation  plan,  a  federally 
enforceable  permit,  or  the  CAA. 

fM.7   Computation  of  time. 

(a)  Unless  otherwise  stated,  any  time 
period  scheduled,  under  the  NOx 
Budget  Trading  Program,  to  begin  on  the 
occurrence  of  an  act  or  event  shall  begin 
on  the  day  the  act  or  event  occurs. 

(b)  Unless  otherwise  stated,  any  time 
period  scheduled,  under  the  NOx 
Budget  Trading  Program,  to  begin  before 
the  occurrence  of  an  act  or  event  shall 
be  computed  so  that  the  period  ends  the 
day  before  the  act  or  event  occurs. 

(c)  Unless  otherwise  stated,  if  the  final 
day  of  any  time  period,  under  the  NOx 
Budget  Trading  Program,  foils  on  a 
weekend  or  a  State  or  Federal  holiday, 
the  time  period  shall  be  extended  to  the 
next  business  day. 

Subpart  B— NOx  Authorized  Account 
ReprMentattv*  for  NOx  Budget 
Sources 

196.10    Auttwdiation  and  reaponaMlltlea 
of  tite  NOx  autttortaed  aecounl 
lepreeentatlve. 

(a)  Except  as  provided  under  §96.11, 
each  NOx  Budget  source,  including  all 
NOx  Budget  units  at  the  source,  shall 
have  one  and  only  one  NOx  authorized 
account  representative,  with  regard  to 
all  matters  under  the  NOx  Budget 
Trading  Program  concerning  the  source 
or  any  NOx  Budget  unit  at  the  source. 

(b)  The  NOx  authorized  account 
representative  of  the  NOx  Budget  source 
shall  be  selected  by  an  agreement 
binding  on  the  ownera  and  operatora  of 


the  source  and  all  NOx  Budget  units  at 
the  source. 

(c)  Upon  receipt  by  the  Administrator 
of  a  complete  account  certificate  of 
representation  under  §  96.13,  the  NOx 
authorized  account  representative  of  the 
source  shall  represent  and,  by  his  or  her 
representations,  actions,  inactions,  or 
submissions,  legally  bind  each  owner 
and  operator  of  the  NOx  Budget  source 
represented  and  each  NOx  Budget  imit 
at  the  source  in  all  matters  jjertaining  to 
the  NOx  Budget  Trading  Program,  not 
withstanding  any  agreement  between 
the  NOx  authorized  account 
representative  and  such  ownera  and 
operatora.  The  ownera  and  operatora 
shall  be  bound  by  any  decision  or  order 
issued  to  the  NOx  authorized  account 
representative  by  the  permitting 
authority,  the  Administrator,  or  a  court 
regarding  the  soiuce  or  unit. 

(d)  No  NOx  Budget  permit  shall  be 
issued,  and  no  NOx  Allowance  Tracking 
System  account  shall  be  established  for 
a  NOx  Budget  unit  at  a  source,  until  the 
Administrator  has  received  a  complete 
account  certificate  of  representation 
under  §  96.13  for  a  NOx  authorized 
account  representative  of  the  source  and 
the  NOx  Budget  units  at  the  source. 

(e)(1)  Each  submission  under  the  NOx 
Budget  Trading  Program  shall  be 
submitted,  signed,  and  certified  by  the 
NOx  authorirad  account  representative 
for  each  NOx  Budget  source  on  behalf 
of  which  the  submission  is  made.  Each 
such  submission  shall  include  the 
following  certification  statement  by  the 
NOx  authorized  account  representative: 
"I  am  authorized  to  make  this 
submission  on  behalf  of  the  ownera  and 
operatora  of  the  NOx  Budget  sources  or 
NOx  Budget  units  for  which  the 
submission  is  made.  I  certify  under 
penalty  of  law  that  I  have  personally 
examined,  and  am  familiar  with,  the 
statements  and  information  submitted 
in  this  document  and  all  its 
attachments.  Based  on  my  inquiry  of 
those  individuals  with  primary 
responsibility  fix  obtaining  the 
information,  I  certify  that  die  statements 
and  information  are  to  the  best  of  my 
knowledge  and  beUef  true,  accurate,  and 
complete.  I  am  aware  that  there  are 
significant  penalties  for  submitting  false 
statements  and  information  or  omitting 
required  statements  and  information, 
including  the  possibility  of  fine  or 
imprisonment." 

(2)  The  permitting  authority  and  the 
Administrator  will  accept  or  act  on  a 
submission  made  on  behalf  of  owner  or 
operatora  of  a  NOx  Budget  source  or  a 
NOx  Budget  unit  only  if  the  submission 
has  been  made,  signed,  and  certified  in 
accordance  with  paragraph  (e)(1)  of  this 
section. 


f  06.11    AHamale  NOx  autliortMd  account 
I  epi  aeanletl  ve. 

(a)  An  account  certificate  of 
representation  may  designate  one  and 
only  one  alternate  NOx  authorized 
account  representative  who  may  act  on 
behalf  of  the  NOx  authorized  account 
representative.  The  agreement  by  which 
the  alternate  NOx  authorized  account 
representative  is  selected  shall  include 

a  procedure  for  authorizing  the  alternate 
NOx  authorized  accoimt  representative 
to  act  in  lieu  of  the  NOx  authorized 
account  representative. 

(b)  Upon  receipt  by  the  AdministratOT 
of  a  complete  account  certificate  of 
representation  under  §  96.13,  any 
representation,  action,  inaction,  or 
submission  by  the  alternate  NOx 
authorized  account  representative  shall 
be  deemed  to  be  a  representation, 
action,  inaction,  or  submission  by  the 
NOx  authorized  account  representative. 

(c)  Except  in  this  section  and 

§§  96.10(a).  96.12,  96.13.  and  96.51, 
whenever  the  term  "NOx  authorized 
account  representative"  is  used  in  this 
part,  the  term  shall  be  construed  to 
include  the  alternate  NOx  authorized 
account  representative. 

f96.12    CtwngmgltwNOx 
account  iepieiwiiaM»»  and  thm 
NOx  authorisMl  acoount 


In  ttw  owners  and 

(a)  Changing  the  NOx  authorized 
account  representative.  The  NOx 
authorized  account  representative  may 
be  changed  at  any  time  upon  receipt  by 
the  Administrator  of  a  superseding 
complete  account  certificate  of 
representation  under  §  96.13. 
Notwithstanding  any  such  change,  all 
representations,  actions,  inactions,  and 
submissions  by  the  previous  NOx 
authorized  account  representative  prior 
to  the  time  and  date  when  the 
Administrator  receives  the  superseding 
account  certificate  of  representation 
shall  be  binding  on  the  new  NOx 
authorized  account  representative  and 
the  ownere  and  operatora  of  the  NOx 
Budget  source  and  the  NOx  Budget 
units  at  the  source. 

(b)  Changing  the  alternate  NOx 
authorized  accoimt  representative.  The 
alternate  NOx  authorized  account 
representative  may  be  changed  at  any 
time  upon  receipt  by  the  Adbiinistrator 
of  a  superseding  complete  account 
certificate  of  repres«itation  under 
§96.13.  Notwithstanding  any  such 
change,  all  representations,  actions, 
inactions,  and  submissions  by  the 
previous  alternate  NOx  authorized 
account  representative  prior  to  the  time 
and  date  when  the  Administrates 
receives  the  superseding  account 
certificate  of  representation  shall  be 
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binding  on  the  new  alternate  NOx 
authoriaed  account  representative  and 
the  ownen  and  operators  of  the  NOx 
Budget  aource  and  the  NOx  Budget 
units  at  the  source. 

(c)  Changes  in  the  owners  and 
operators.  (1)  In  the  event  a  new  owner 
or  operator  of  a  NOx  Budget  source  or 
a  NOx  Budget  unit  is  not  included  in 
the  liirt  of  owners  and  operators 
submitted  in  the  account  certificate  of 
representation,  such  new  owner  or 
operator  shall  be  deemed  to  be  subject 
to  and  bound  by  the  account  certificate 
of  representation,  the  representations, 
actions,  inactions,  and  submissions  of 
the  NOx  authorized  account 
representative  and  any  alternate  NOx 
authorized  account  representative  of  the 
source  or  unit,  and  the  decisions, 
orders,  actions,  and  inactions  of  the 
permitting  authority  or  the 
Administrator,  as  if  the  new  owner  or 
operator  wera  included  in  such  list. 

(2)  Within  30  days  following  any 
change  in  the  ownen  and  operators  of 
a  NOx  Budget  source  or  a  NOx  Budget 
unit,  including  the  addition  of  a  new 
owner  or  operator,  the  NOx  authorized 
account  representative  or  alternate  NOx 
authorized  account  representative  shall 
submit  a  revision  to  the  account 
certificate  of  representation  amending 
the  list  of  ownen  and  operaton  to 
include  the  change. 

fMilS    AeeouM 


(a)  A  complete  account  certificate  of 
representatiao  for  a  NOx  authorized 
account  representative  or  an  alternate 
NOx  authorized  account  representative 
shall  include  the  following  elements  in 
a  format  prescribed  by  the 
Administrator 

(1)  Identification  of  the  NOx  Budget 
source  and  each  NOx  Budget  unit  at  the 
source  for  which  the  account  certificate 
of  representation  is  submitted. 

(2)  The  name,  address,  e-mail  address 
(if  any),  telephone  number,  and 
facsimile  transmission  number  (if  any) 
of  the  NOx  authorized  account 
representative  and  any  alternate  NOx 
authorized  account  representative. 

(3)  A  list  of  the  ownen  and  operaton 
of  the  NOx  Budget  source  and  of  each 
NOx  Budget  imit  at  the  source. 

(4)  The  following  certification 
statement  by  the  NOx  authorized 
account  representative  and  any  alternate 
NOx  authorized  account  representative: 
"I  certify  that  I  was  selected  as  the  NOx 
authorized  account  representative  or 
alternate  NOx  authorized  account 
representative,  as  applicable,  by  an 
agreement  binding  on  the  ownen  and 
operators  of  the  NOx  Budmt  source  and 
eadi  NOx  Budget  unit  at  me  source.  I 


certify  that  I  have  all  the  necessary 
authority  to  carry  out  my  duties  and 
responsibilities  under  the  NOx  Budget 
Trading  Program  on  behalf  of  the 
ownen  and  operaton  of  the  NOx  Budget 
source  and  of  each  NOx  Budget  unit  at 
the  source  and  that  eadi  such  owner 
and  operatcn-  shall  be  fiilly  bound  by  my 
representations,  actions,  inactions,  or 
submissions  and  by  any  decision  or 
order  issued  to  me  by  the  permitting 
authority,  the  Administrator,  or  a  court 
regarding  the  source  or  unit." 

(5)  The  signature  of  the  NOx 
authorized  account  representative  and 
any  alternate  NOx  authorized  account 
representative  and  the  dates  signed. 

(b)  Unless  otherwise  required  by  the 
permitting  authority  or  the 
Administrator,  documents  of  agreement 
referred  to  in  the  account  certificate  of 
representation  shall  not  be  submitted  to 
the  permitting  authority  or  the 
Administrator.  Neither  the  permitting 
authority  nor  the  Administrator  shall  be 
imder  any  obligation  to  review  or 
evaluate  the  sufficiency  of  such 
documents,  if  submitted. 

196.14   ObfeettoiM  eonceming  the  NOx 
MrttMrtaed  aocount  I 


Subpart  C—Pwinlia 

196.20   Qsnam  NOx  Budget  trwing 


(a)  Once  a  complete  account 
certificate  of  representation  under 
§  96.13  has  been  submitted  and 
received,  the  permitting  authority  and 
the  Administrator  will  rely  on  the 
account  certificate  of  representation 
unless  and  until  a  superseding  complete 
account  certificate  of  representation 
under  $  96.13  is  received  by  the 
Administrator. 

(b)  Except  as  provided  in  §96. 12(a)  or 
(b),  no  ob)ection  or  other 
communication  submitted  to  the 
permitting  authority  or  the 
Administrator  concerning  the 
authorization,  or  any  representation, 
action,  inactim,  or  submission  of  the 
NOx  authorized  account  representative 
shall  afisct  any  representation,  action, 
inaction,  or  submission  of  the  NOx 
authorized  account  representative  or  the 
finality  of  any  decision  or  order  by  the 
permitting  authority  or  the 
Administrator  under  the  NOx  Budget 
Trading  Program. 

(c)  Neither  the  permitting  authority 
nor  the  Administrator  will  adjudicate 
any  private  legal  dispute  concerning  the 
authorization  or  any  representation, 
action,  inaction,  or  submission  of  any 
NOx  authorized  accoimt  representative, 
including  private  legal  disputes 
concerning  the  proceeds  of  NOx 
allowance  transfers. 


(a)  For  each  NOx  Budget  source 
required  to  have  a  federally  enforceable 
permit,  such  permit  shall  include  a  NOx 
Budget  permit  administered  by  the 
permitting  authority. 

(1)  For  NOx  Budget  sources  required 
to  have  a  title  V  operating  permit,  the 
NOx  Budget  portion  of  the  title  V  permit 
shall  be  administered  in  accordance 
with  the  permitting  authority's  title  V 
operating  permits  regulations 
promulgated  under  part  70  or  71  of  this 
chapter,  except  as  provided  otherwise 
by  this  subpart  or  subpart  I  of  this  part. 
Tlie  applicable  provisions  of  such  title 
V  operating  permits  regulations  shall 
include,  but  are  not  limited  to,  those 
provisions  addressing  operating  permit 
applications,  operating  permit 
application  shield,  operating  permit 
duration,  operating  permit  shield, 
operating  permit  issiumce,  operating 
permit  revision  and  reopening,  public 

ncipation.  State  review,  and  review 
,     le  Administrator. 

(2)  For  NOx  Budget  sources  required 
to  have  a  non-title  V  permit,  the  NOx 
Budget  portion  of  the  non-title  V  permit 
shall  be  administered  in  accordance 
with  the  permitting  authority's 
regulations  promulgated  to  administer 
non-title  V  permits,  except  as  provided 
otherwise  by  this  subpart  or  subpart  I  of 
this  part.  The  applicable  provisions  of 
such  non-title  V  permits  regulations 
may  include,  but  are  not  limited  to. 
provisions  addMssing  permit 
applications,  permit  application  shield, 
permit  duration,  permit  shield,  permit 
issuance,  permit  revision  and 
reopening,  public  participation,  State 
review,  and  review  by  the 
Administrator. 

(b)  Each  NOx  Budget  permit 
(including  a  draft  or  proposed  NOx 
Budget  permit,  if  applicable)  shall 
contain  all  applicable  NOx  Budget 
Trading  Program  requirements  and  shall 
be  a  complete  and  segregable  portion  of 
the  permit  under  paragraph  (a)  of  this 
section. 

196.21    Submiaeion  of  NOx  Budget  pennit 


(a)  Duty  to  apply.  The  NOx  authorized 
account  representative  of  any  NOx 
Budget  source  required  to  have  a 
federally  enforceable  permit  shall 
submit  to  the  permitting  authority  a 
complete  NOx  Budget  permit 
application  under  $  96.22  by  the 
applicable  deadline  in  paragraph  (b)  of 
this  section. 
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(b)(1)  For  NOx  Budget  sources 
required  to  have  a  title  V  operating 
permit: 

(i)  For  any  source,  with  one  or  more 
NOx  Budget  units  under  §  96.4  that 
commence  operation  before  January  1, 
2000.  the  NOx  authorized  account 
representative  shall  submit  a  complete 
NOx  Budget  permit  application  under 
§  96.22  covering  such  NOx  Budget  units 
to  the  permitting  authority  at  least  18 
months  (or  such  lesser  time  provided 
imder  the  permitting  authtwity's  title  V 
operating  permits  regulations  for  final 
action  on  a  permit  application)  before 
May  1.  2003. 

(li)  For  any  source,  with  any  NOx 
Budget  imit  under  §  96.4  that 
commences  operation  on  or  after 
January  1,  2000.  the  NOx  authorized 
account  representative  shall  submit  a 
complete  NOx  Budget  permit 
application  imder  §  96.22  covering  such 
NOx  Budget  unit  to  the  permitting 
authority  at  least  18  months  (or  such 
lesser  time  provided  under  the 
permitting  authority's  title  V  operating 
permits  regulations  for  final  action  on  a 
permit  application)  before  the  later  of 
May  1,  2003  or  the  date  on  which  the 
NOx  Budget  unit  commences  operation. 
(2)  For  NOx  Budget  sources  required 
to  have  a  non-title  V  permit: 

(i)  For  any  source,  with  one  or  more 
NOx  Budget  units  under  §  96.4  that 
commence  operation  before  January  1, 
2000,  the  NOx  authorized  account 
representative  shall  submit  a  complete 
NOx  Budget  permit  application  under 
§96.22  covering  such  NOx  Budget  units 
to  the  permitting  authority  at  least  18 
months  (or  such  lesser  time  provided 
under  the  permitting  authority's  non- 
title  V  permits  regulations  for  final 
action  on  a  permit  application)  before 
May  1,  2003. 

(li)  For  any  source,  with  any  NOx 
Budget  unit  under  §  96.4  that 
commences  operation  on  or  after    - 
January  1,  2000,  the  NOx  authorized 
account  representative  shall  submit  a 
complete  NOx  Budget  permit 
application  under  §  96.22  covering  such 
NOx  Budget  unit  to  the  permitting 
authority  at  least  18  months  (or  such 
lesser  time  provided  under  the 
permitting  authority's  non-title  V 
permits  regulations  for  final  action  on  a 
permit  application)  before  the  later  of 
May  1,  2003  or  the  date  on  which  the 
NOx  Budget  unit  commences  operation. 

(c)  Duty  to  reapply.  (1)  For  a  NOx 
Budget  source  required  to  have  a  title  V 
operating  permit,  the  NOx  authorized 
account  representative  shall  submit  a 
complete  NOx  Budget  permit 
application  under  §  96.22  for  the  NOx 
Budget  source  covering  the  NOx  Budget 
units  at  the  source  in  accordance  with 


the  permitting  authority's  title  V 
operating  permits  regulations 
addressing  operating  permit  renewal. 

(2)  For  a  NOx  Budget  source  required 
to  have  a  non-title  V  permit,  the  NOx 
authorized  account  representative  shall 
submit  a  complete  NOx  Budget  permit 
application  under  §  96.22  for  the  NOx 
Budget  source  covering  the  NOx  Budget 
units  at  the  source  in  accordance  with 
the  permitting  authority's  non-title  V 
permits  regulations  addressing  permit 
renewal. 

f96.22    kifonrattonrequlramentsforNOx 
Budget  parmH  ap^NcaMona. 

A  complete  NOx  Budget  permit 
application  shall  include  the  following 
elements  concerning  the  NOx  Budget 
source  for  which  the  application  is 
submitted,  in  a  format  prescribed  by  the 
permitting  authority: 

(a)  Identification  of  the  NOx  Budget 
source,  including  plant  name  and  the 
ORIS  (Office  of  Regulatory  Information 
Systems)  or  facility  code  assigned  to  the 
source  by  the  Energy  Information 
Administration,  if  applicable; 

(b)  Identification  of  each  NOx  Budget 
unit  at  the  NOx  Budget  source  and 
whether  it  is  a  NOx  Budget  unit  imder 
§  96.4  or  under  subpart  I  of  this  part; 

(c)  The  standard  requirements  under 
§96.6;  and 

(d)  For  each  NOx  Budget  opt-in  unit 
at  the  NOx  Budget  source,  the  following 
certification  statements  by  the  NOx 
authorized  account  representative: 

(1)  "I  certify  that  each  unit  for  which 
this  permit  application  is  submitted 
under  subpart  I  of  this  part  is  not  a  NOx 
Budget  unit  under  40  CFR  96.4  and  is 
not  covered  by  a  retired  unit  exemption 
under  40  CFR  96.5  that  is  in  effect." 

(2)  If  the  application  is  for  an  initial 
NOx  Budget  opt-in  permit,  "I  certify 
that  each  unit  for  which  this  permit 
application  is  submitted  under  subpart 
I  is  currently  operating,  as  that  term  is 
defined  under  40  CFR  96.2." 

§96.23   NOx  Budget  permit  contents. 

(a)  Each  NOx  Budget  permit 
(including  any  draft  or  proposed  NOx 
Budget  permit,  if  applicable)  will 
contain,  in  a  format  prescribed  by  the 
permitting  authority,  all  elements 
required  for  a  complete  NOx  Budget 
permit  application  under  §  96.22  as 
approved  or  adjusted  by  the  permitting 
authority. 

(b)  Each  NOx  Budget  permit  is 
deemed  to  incorporate  automatically  the 
definitions  of  terms  under  §  96.2  and, 
upon  recordation  by  the  Administrator 
under  subparts  F.  G,  or  I  of  this  part, 
every  allocation,  transfer,  or  deduction 
of  a  NOx  allowance  to  or  fit>m  the 
compliance  accounts  of  the  NOx  Budget 


units  covered  by  the  permit  or  the 
overdraft  account  of  the  NOx  Budget 
source  covered  by  the  permit. 

§96.24    Effective  date  olinMal  NOx  BudgM 


The  initial  NOx  Budget  permit 
covering  a  NOx  Budget  unit  for  which 
a  complete  NOx  Budget  permit 
application  is  timely  submitted  under 
§  96.21(b)  shall  become  effective  by  the 
later  of. 

(a)  May  1,  2003; 

(b)  May  1  of  the  year  in  which  the 
NOx  Budget  unit  commences  operation, 
if  the  unit  commences  operatitm  on  or 
before  May  1  of  that  year; 

(c)  The  date  on  which  the  NOx'  Budget 
unit  commences  operation,  if  the  unit 
commences  operation  during  a  control 
period;  or 

(d)  May  1  of  the  year  following  the 
year  in  which  the  NOx  Budget  unit 
commences  operation,  if  the  unit 
commences  operation  on  or  after 
October  1  of  the  year. 


§96.25    NOxBudgMpermKi 

(a)  For  a  NOx  Budget  source  with  a 
title  V  operating  permit,  except  as 
provided  in  §  96.23(b),  the  permitting 
authority  will  revise  the  NOx  Budget 
permit,  as  necessary,  in  accordance  with 
the  permitting  authority's  title  V 
operating  permits  regulations 
addressing  permit  revisions. 

(b)  For  a  NOx  Budget  source  with  a 
non-title  V  permit,  except  as  provided 
in  §  96.23(b),  the  permitting  authority 
will  revise  the  NOx  Budget  permit,  as 
necessary,  in  accordance  with  the 
permitting  authority's  non-title  V 
permits  regulations  addressing  permit 
revisions. 

Subpart  P— Compliance  Cw  UBta  tion 

§66.30    CowipMance  certMlcalion  rsport 

(a)  Applicability  and  deadline.  For 
each  control  period  in  which  one  or 
m(»e  NOx  Budget  units  at  a  source  are 
subject  to  the  NOx  Budget  emissions 
limitation,  the  NOx  authorized  account 
representative  of  the  source  shall  submit 
to  the  permitting  authority  and  the 
Administrator  by  November  30  of  that 
year,  a  compliance  certification  report 
for  each  source  covering  all  such  units. 

(b)  Contents  of  report.  The  NOx 
authorized  account  representative  shall 
include  in  the  compliance  certification 
report  under  paragraph  (a)  of  this 
section  the  following  elements,  in  a 
format  prescribed  by  the  Administrator, 
concerning  each  unit  at  the  source  and 
subject  to  the  NOx  Budget  emissions 
limitation  for  the  control  period  covered 
by  the  report: 

(1)  Identification  of  each  NOx  Budget 

unit; 
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(2)  At  the  NOx  authorized  account 
representative's  option,  the  serial 
numbers  of  the  NOx  allowances  that  are 
to  be  deducted  from  each  unit's 
compliance  accoimt  under  §  96.54  for 
the  control  period: 

(3)  At  the  NOx  authorized  account 
representative's  option,  for  units  sharing 
a  common  stack  and  having  NOx 
onissions  that  are  not  monitored 
separately  or  apportioned  in  accordance 
with  subpart  H  of  this  part,  the 
percentage  of  allowances  that  is  to  be 
deducted  from  each  unit's  compliance 
accotmt  under  §  96.54(e);  and 

(4)  The  compliance  certificaticMi 
under  paragraph  tc)  of  this  section. 

(c)  Compliance  certification.  In  the 
compliance  certification  report  under 
paragraph  (a)  of  this  section,  the  NOx 
authorized  account  representative  shall 
certify,  based  on  reasonable  inquiry  of 
those  persons  with  primary 
responsibility  for  operating  the  source 
and  the  NOx  Budget  units  at  the  source 
in  compliance  with  the  NOx  Budget 
Trading  Program,  whether  each  NOx 
Budget  unit  for  which  the  compliance 
certification  is  submitted  was  operated 
during  the  calendar  year  covered  by  the 
report  in  compliance  with  the 
requirements  of  the  NOx  Budget 
Trading  Program  applicable  to  the  unit, 
including: 

(1)  Whether  the  unit  was  operated  in 
compliance  with  the  NOx  Budget 
emissions  limitation: 

(2)  Whether  the  monitoring  plan  that 
governs  the  unit  has  been  maintained  to 
reflect  the  actual  operation  and 
monitoring  of  the  unit,  and  contains  all 
information  necessary  to  attribute  NOx 
emissions  to  the  unit,  in  accordance 
with  subpart  H  of  this  part: 

(3)  Whether  all  the  NOx  emissions 
from  the  unit,  or  a  group  of  units 
(including  the  unit)  using  a  common 
stack,  were  monitored  or  accounted  for 
through  the  missing  data  procedures 
and  reported  in  the  quarterly  monitoring 
reports,  including  whether  conditional 
data  were  reported  in  the  quarterly 
reports  in  accordance  with  subpart  H  of 
this  part.  If  conditional  data  were 
reported,  the  owner  or  operator  shall 
indicate  whether  the  status  of  all 
conditional  data  has  been  resolved  and 
all  necessary  quarterly  report 
resubmissions  has  been  made: 

(4)  Whether  the  facts  that  form  the 
basis  for  certification  under  subpart  H  of 
this  part  of  each  monitor  at  the  unit  or 

a  group  of  units  (including  the  unit) 
using  a  common  stack,  or  for  using  an 
excepted  monitoring  method  or 
alternative  monitoring  method  approved 
under  subpart  H  of  this  part,  if  any,  has 
changed;  and 


(5)  If  a  change  is  required  to  be 
reported  under  paragraph  (c)(4)  of  this 
section,  specify  the  natiire  of  the 
change,  the  reason  for  the  change,  when 
the  change  occiirrad,  and  how  ue  unit's 
compliance  status  was  determined 
submquent  to  the  change,  including 
what  method  was  used  to  determine 
emissions  when  a  change  mandated  the 
need  for  monitor  recertification. 

ty.31    PenwHUngemhofWyeand 
Adminlsiraior's  eelkNi  on  oompNinoe 

(a)  The  permitting  authority  or  the 
Administrator  may  review  and  conduct 
independent  audits  concerning  any 
compliance  certification  or  any  other 
submission  under  the  NOx  Budget 
Trading  Program  and  make  appropriate 
adjustments  of  the  information  in  the 
compliance  certifications  or  other 
submissions. 

(b)  The  Administrator  may  deduct 
NOx  allowances  frt>m  or  transfer  NOx 
allowances  to  a  unit's  compliance 
account  or  a  source's  overdraft  account 
based  on  the  information  in  the 
compliance  certifications  or  other 
submissions,  as  adjusted  under 
paragraph  (a)  of  this  section. 

Subpart  E— NOx  Allowance  Allocationa 

f  96.40    State  trading  program  budget 
The  State  trading  program  budget 
allocated  by  the  permitting  authority 
under  §  96.42  for  a  control  period  will 
equal  the  total  number  of  tons  of  NOx 
emissions  apportioned  to  the  NOx 
Budget  units  under  §  96.4  in  the  State 
for  the  control  period,  as  determined  by 
the  applicable,  approved  State 
implementation  plan. 

f  96.41    Timing  requirementa  for  NOx 
allowanoe  alloeaUons. 

(a)  By  September  30, 1999.  the 
permitting  authority  will  submit  to  the 
Administrator  the  NOx  allowance 
allocations,  in  accordance  with  §  96.42, 
for  the  control  periods  in  2003,  2004, 
and  2005. 

(b)  By  April  1.  2003  and  April  1  of 
each  year  thereafter,  the  permitting 
authority  will  submit  to  the 
Administrator  the  NOx  allowance 
allocations,  in  accordance  with  §  96.42. 
for  the  control  period  in  the  year  that  is 
three  years  after  the  year  of  the 
applicable  deadline  for  submission 
under  this  paragraph  (b).  If  the 
permitting  authority  fails  to  submit  to 
the  Administrator  the  NOx  allowance 
allocations  in  accordance  with  this 
paragraph  (b),  the  Administrator  will 
allocate,  for  the  applicable  control 
period,  the  same  number  of  NOx 
allowances  as  were  allocated  for  the 
preceding  control  period. 


(c)  By  April  1.  2004  and  April  1  of 
each  year  tneraafter.  the  permitting 
authority  will  submit  to  Uie 
Administrator  the  NOx  allowance 
allocations,  in  accordance  with  $  96.42. 
for  any  NOx  allowances  remaining  in 
the  allocation  set-aside  for  the  prior 
control  period. 


196.42    NOx  I 

(a)(1)  The  heat  input  (in  mmBtu)  used 
for  calculating  NOx  allowance 
allocations  for  each  NOx  Budget  unit 
under  §96.4  will  be: 

(i)  For  a  NOx  allowanoe  allocation 
under  §  96.41(a),  the  average  of  the  two 
highest  amounts  of  the  unit's  heat  input 
for  the  control  periods  in  1995, 1996, 
and  1997  if  the  unit  is  under  §  96.4(a)(1) 
or  the  control  period  in  1995  if  the  imit 
is  under  §  96.4(a)(2);  and 

(ii)  For  a  NOx  allowance  allocation 
under  $  96.41(b).  the  unit's  heat  input 
for  the  control  period  in  the  year  that  is 
four  years  before  the  year  for  which  the 
NOx  allocation  is  being  calculated. 

(2)  The  imit's  total  heat  input  for  the 
control  period  in  each  year  specified 
under  paragraph  (a)(1)  of  this  section 
will  be  determined  in  accordance  with 
part  75  of  this  chapter  if  the  NOx  Budget 
unit  was  otherwise  subject -to  the 
requirements  of  part  75  of  this  chapter 
for  the  year,  or  will  be  based  on  the  best 
available  data  reported  to  the  permitting 
authority  for  the  unit  if  the  unit  was  not 
otherwise  subject  to  the  requirements  of 
part  75  of  this  chapter  for  the  year, 
(b)  For  each  control  period  ujider 
§  96.41.  the  permitting  authority  will 
allocate  to  all  NOx  Budget  units  under 
§  96.4(a)(1)  in  the  State  that  commenced 
operation  before  May  1  of  the  period 
used  to  calculate  heat  input  under 
paragraph  (a)(1)  of  this  section,  a  total 
number  of  NOx  allowances  equal  to  95 
percent  in  2003.  2004.  and  2005,  or  98 
percent  thereafter,  of  the  tons  of  NOx 
emissions  in  the  State  trading  program 
budget  apportioned  to  electric 
generating  units  under  §  96.40  in 
accordance  with  the  following 
procedures: 

(1)  The  permitting  authority  will 
allocate  NOx  allowances  to  each  NOx 
Budget  unit  under  §  96.4(a)(1)  in  an 
amount  equaling  0.15  Ib/mmBtu 
multiplied  by  the  heat  input  determined 
under  paragraph  (a)  of  this  section, 
rounded  to  the  nearest  whole  NOx 
allowance  as  appropriate. 

(2)  If  the  initial  total  number  of  NOx 
allowances  allocated  to  all  NOx  Budget 
units  under  §  96.4(a)(1)  in  the  State  for 
a  control  period  under  paragraph  (b)(1) 
of  this  section  does  not  equal  95  percent 
in  2003.  2004,  and  2005.  or  98  percent 
thereafter,  of  the  number  of  tons  of  NOx 
emissions  in  the  State  trading  program 


Federal  Rggtoter/Vol.  63.  No.  207 /Tuesday.  October  27,  1998 /Rules  and  RegulaUons 


57525 


budget  apportioned  to  electric 
generating  imits.  the  permitting 
authority  will  adjust  the  total  number  of 
NOx  allowances  allocated  to  all  such 
NOx  Budget  units  for  the  control  period 
under  paragraph  (b)(1)  of  this  section  so 
that  the  total  number  of  NOx  allowances 
allocated  equals  95  percent  in  2003. 
2004.  and  2005.  or  98  percent  thereafter, 
of  the  number  of  tons  of  NOx  emissions 
in  the  State  trading  program  budget 
apportioned  to  electric  generating  imits. 
l^s  adjustment  will  be  made  by: 
multiplying  each  imit's  allocation  by  95 
percent  in  2003.  2004.  and  2005.  or  98 
percent  thereafter,  of  the  number  of  tons 
of  NOx  emissions  in  the  State  trading 
program  budget  apportioned  to  electric 
generating  imits  divided  by  the  total 
number  of  NOx  allowances  allocated 
under  paragraph  (b)(1)  of  this  section, 
and  rounding  to  the  nearest  whole  NOx 
allowance  as  appropriate. 

(c)  For  each  control  period  under 
$96.41,  the  permitting  authority  will 
allocate  to  all  NOx  Budget  units  under 
§  96.4(a)(2)  in  the  State  that  commenced 
operation  before  May  1  of  the  period 
used  to  calculate  heat  input  under 
paragraph  (a)(1)  of  this  section,  a  total 
number  of  NOx  allowances  equal  to  95 
percent  in  2003.  2004,  and  2005,  or  98 
percent  thereafter,  of  the  tons  of  NOx 
emissions  in  the  State  trading  program 
budget  apportioned  to  non-electric 
generating  units  under  §  96.40  in 
accordance  with  the  following 
procedures: 

(1)  The  permitting  authority  will 
allocate  NOx  allowances  to  each  NOx 
Budget  imit  under  §  96.4(a)(2)  in  an 
amount  equaling  0.17  Ib/mmBtu 
multiplied  by  the  heat  input  determined 
under  paragraph  (a)  of  this  section, 
rounded  to  the  nearest  whole  NOx 
allowance  as  appropriate. 

(2)  If  the  initial  total  number  of  NOx 
allowances  allocated  to  all  NOx  Budget 
imits  under  §  96.4(a)(2)  in  the  State  for 
a  control  period  under  paragraph  (c)(1) 
of  this  section  does  not  equal  95  percent 
in  2003.  2004.  and  2005.  or  98  pwcent 
thereafter,  of  the  number  of  tons  of  NOx 
emissions  in  the  State  trading  program 
budget  apportioned  to  non-electric 
generating  units,  the  permitting 
authority  will  adjust  the  total  number  of 
NOx  allowances  allocated  to  all  such 
NOx  Budget  units  for  the  control  period 
under  paragraph  (c)(1)  of  this  section  so 
that  the  total  number  of  NOx  allowances 
allocated  equals  95  percent  in  2003, 
2004,  and  2005,  or  98  percent  thereafter, 
of  the  number  of  tons  of  NOx  emissions 
in  the  State  trading  program  budget 
apportioned  to  non-electric  generating 
units.  This  adjustment  v>rill  be  made  by: 
multiplying  each  unit's  allocation  by  95 
percent  in  2003,  2004.  and  2005.  or  98 


percent  thereafter,  of  the  number  of  tons 
of  NOx  emissions  in  the  State  trading 
program  budget  apportioned  to  non- 
electric generating  units  divided  by  the 
total  number  of  NOx  allowances 
allocated  under  paragraph  (c)(1)  of  this 
section,  and  rounding  to  the  nearest 
whole  NOx  allowance  as  appropriate. 

(d)  For  each  control  period  under 
§  96.41.  the  permitting  authority  will 
allocate  NOx  allowances  to  NOi  Budget 
units  undw  §  96.4  in  the  State  that 
conunenced  operation,  or  is  projected  to 
commence  operation,  on  or  after  May  f 
of  the  period  used  to  calculate  heat 
input  under  paragraph  (a)(1)  of  this 
section,  in  accordance  with  the 
following  procedures: 

(1)  The  permitting  authority  will 
establish  one  allocation  set-aside  for 
each  control  period.  Each  allocation  set- 
aside  will  be  allocated  NOx  allowances 
equal  to  5  percent  in  2003,  2004,  and 
2005,  or  2  percent  thereafter,  of  the  tons 
of  NOx  emissions  in  the  State  trading 
program  budget  under  §  96.40.  rounded 
to  the  nearest  whole  NOx  allowance  as 
appropriate. 

(2)  The  NOx  authorized  account 
representative  of  a  NOx  Budget  unit 
under  paragraph  (d)  of  this  section  may 
submit  to  the  permitting  authority  a 
request,  in  writing  or  in  a  format 
specified  by  the  permitting  authority,  to 
be  allocated  NOx  allowances  for  no 
more  than  five  consecutive  control 
periods  under  §  96.41,  starting  with  the 
control  period  during  which  the  NOx 
Budget  unit  commenced,  or  is  projected 
to  commence,  operation  and  ending 
with  the  control  period  preceding  the 
control  period  for  which  it  v«ll  receive 
an  allocation  under  paragraph  (b)  or  (c) 
of  this  section.  The  NOx  allowance 
allocation  request  must  be  submitted 
prior  to  May  1  of  the  first  control  period 
for  which  the  NOx  allowance  allocation 
is  requested  and  after  the  date  on  which 
the  permitting  authority  issues  a  permit 
to  construct  the  NOx  Budget  unit. 

(3)  In  a  NOx  allowance  allocation 
request  under  paragraph  (d)(2)  of  this 
section,  the  NOx  authorized  account 
representative  for  units  under 

§  96.4(a)(1)  may  request  for  a  ccmtrol 
period  NGbc  allowances  in  an  amount 
that  does  not  exceed  0.15  Ib/mmBtu 
multiplied  by  the  NOx  Budget  unit's 
maximum  design  heat  input  (in  mmBtu/ 
hr)  multiplied  by  the  number  of  hours 
remaining  in  the  control  period  starting 
with  the  first  day  in  the  control  period 
on  which  the  unit  operated  or  is 
projected  to  operate. 

(4)  In  a  NOx  allowance  allocation 
request  under  paragraph  (d)(2)  of  this 
section,  the  NOx  authorized  account 
representative  for  units  under 

§  %.4(a)(2)  may  request  for  a  control 


period  NOx  allowances  in  an  amount 
that  does  not  exceed  0.17  Ib/mmBtu 
multiplied  by  the  NOx  Budget  imit's 
maximum  design  heat  input  (in  mmBtu/ 
hr)  multiplied  by  the  number  of  hours 
remaining  in  the  control  period  starting 
with  the  first  day  in  the  control  period 
on  which  the  unit  operated  or  is 
projected  to  operate. 

(5)  The  permitting  authority  will 
review,  and  allocate  NOx  allowances 
pursuant  to,  eadi  NOx  allowance 
allocation  request  under  paragraph 
(d)(2)  of  this  section  in  the  order  that  the 
request  is  received  by  the  permitting 
authority. 

(i)  Upon  receipt  of  the  NOx  allowance 
allocation  request,  the  permitting 
authority  will  determine  whether,  and 
will  make  any  necessary  adjustments  to 
the  request  to  ensure  that,  for  units 
under  §  96.4(a)(1),  the  control  period 
and  the  number  of  allowances  specified 
are  consistent  with  the  requirements  of 
paragraphs  (d)(2)  and  (3)  of  this  section 
and,  for  units  under  $  96.4(a)(2).  the 
control  period  and  the  number  of 
allowances  specified  are  consistent  with 
the  requirements  of  paragraphs  (d)(2) 
and  (4)  of  this  section. 

(ii)  If  the  allocation  set-aside  for  the 
control  period  for  which  NOx 
allowances  are  requested  has  an  amount 
of  NOx  allowances  not  less  than  the 
number  requested  (as  adjusted  under 
paragraph  (d)(5)(i)  of  this  section),  the 
permitting  authority  will  allocate  the 
amount  of  the  NOx  allovrances 
requested  (as  adjusted  under  paragraph 
(d)(5)(i)  of  this  section)  to  the  NOx 
Budget  unit. 

(iii)  If  the  allocation  set-aside  for  the 
control  period  for  which  NOx 
allowances  are  requested  has  a  smaller 
amount  of  NOx  allowances  than  the 
number  requested  (as  adjusted  under 
paragraph  (d)(5)(i)  of  this  section),  the 
permitting  authority  will  deny  in  part 
the  request  and  allocate  only  the 
remaining  number  of  NOx  allowances  in 
the  allocation  set-aside  to  the  NOx 
Budget  unit. 

(iv)  Once  an  allocation  set-aside  for  a 
control  period  has  been  depleted  of  all 
NOx  allowances,  the  permitting 
authority  will  deny,  and  will  not 
allocate  any  NOx  allowances  purauant 
to,  any  NOx  allowance  allocation 
request  under  which  NOx  allowances 
have  not  already  been  allocated  fat  the 
control  period. 

(6)  Within  60  days  of  receipt  of  a  NOx 
allowance  allocation  request,  the 
permitting  authority  Mrill  take 
appropriate  action  under  paragraph 
(d)(5)  of  this  section  and  notify  the  NOx 
authorized  account  representative  that 
submitted  the  request  and  the 
Administrator  of  the  number  of  NOx 
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allowances  (if  any)  allocated  for  the 
control  period  to  the  NOx  Budget  unit. 

(e)  For  a  NOx  Budget  unit  that  is 
allocated  NOx  allowances  under 
paragraph  (d)  of  this  section  for  a 
control  period,  the  Administrator  will 
deduct  NOx  allowances  under  §  96.54(b) 
or  (e)  to  account  for  the  actual 
utilization  of  the  unit  during  the  control 
period.  The  Administrator  will  calculate 
the  number  of  NOx  allowances  to  be 
deducted  to  account  for  the  unit's  actual 
utilization  using  the  following  formulas 
and  rounding  to  the  nearest  whole  NOx 
allowance  as  appropriate,  provided  that 
the  number  of  NOx  allowances  to  be 
deducted  shall  be  zero  if  the  number 
calculated  is  less  than  zero: 

NOx  aJlowancat  deducted  for  actual 

utilization  for  uniti  under  S96.4(aMl)  - 
(Unit's  NOx  allowances  allocated  for 
control  period)  -  (Unit's  actual  control 
period  utilization  x  0.15  Ib/nunBtu):  and 

NOx  allowances  deducted  for  actual 

utilization  for  units  under  §  96.4(aX2) « 
(Unit's  NOx  allowances  allocated  for 
control  period)  -  (Unit's  actual  control 
period  utilization  x  0.17  ll>/mmBtu) 

Where: 

"Unit's  NOx  allowances  allocated  for 
control  period"  is  the  number  of  NOx 
allowances  allocated  to  the  unit  for  the 
control  period  under  paragraph  (d)  of  this 
section;  and 

"Unit's  actual  control  period  utilization"  is 
the  utilization  (in  mmBtu).  as  defined  in 
§  96.2.  of  the  unit  during  the  control  period. 

(f)  After  making  the  deductions  for 
compliance  imder  §  96.54(b)  or  (e)  for  a 
control  period,  the  Administrator  will 
notify  the  permitting  authority  whether 
any  NOx  allowances  remain  in  the 
allocation  set-aside  for  the  control 
period.  The  permitting  authority  will 
allocate  any  such  NOx  allowances  to  the 
NOx  Budget  units  in  the  State  using  the 
following  formula  and  rounding  to  the 
nearest  whole  NOx  allowance  as 
appropriate: 

Unit's  share  of  NOx  allowances  remaining  in 
allocation  set-aside  ::  Total  NOx 
allowances  remaining  in  allocation  set- 
aside  X  (Unit's  NOx  allowance  allocation 
*  (State  trading  program  budget 
excluding  allocation  set-aside) 

Where: 

"Total  NOx  allowances  remaining  in 
allocation  set-aside"  is  the  total  number  of 
NOx  allowances  remaining  in  the  allocation 
set-aside  for  the  control  pwriod  to  which  the 
allocation  set-aside  applies; 

"Unit's  NOx  allowance  allocation"  is  the 
number  of  NOx  allowances  allocated  under 
paragraph  (b)  or  (c)  of  this  section  to  the  unit 
for  the  control  period  to  which  the  allocation 
set-aside  applies;  and 

"State  trading  program  budget  excluding 
allocation  set-aside"  is  the  State  trading 
program  budget  under  S  96.40  for  the  control 
period  to  which  the  allocation  set-aside 
applies  multiplied  by  95  percent  if  the 


control  period  is  in  2003,  2004,  or  2005  or 
98  percent  if  the  control  period  is  in  any  year 
thereafter,  rounded  to  the  nearest  whole  NOx 
allo«rance  as  appropriate. 

Subpart  F— NOx  Allowanca  Tracking 
Sysiam 

f96^   NOx  Allowanee  Tracking  System 
account*. 

(a)  Nature  and  function  of  compliance 
accounts  and  overdraft  accounts. 
Consistent  with  §  96.51(a),  the 
Administrator  will  establish  one 
compliance  accoimt  for  each  NOx 
Budget  unit  and  one  overdraft  accoimt 
for  each  source  with  one  or  more  NOx 
Budget  units.  Allocations  of  NOx 
allowances  pursuant  to  subpart  E  of  this 
part  or  §  96.86  and  deductions  or 
transfers  of  NOx  allowances  pursuant  to 
§  96.31,  §  96.54,  §  96.56,  subpart  G  of 
this  part,  or  subpart  I  of  this  part  will 

be  recorded  in  the  compliance  accoimts 
or  overdraft  accounts  in  accordance 
with  this  subpart. 

(b)  Nature  and  function  of  general 
accounts.  Consistent  with  §  96.51(b),  the 
Administrator  will  establish,  upon 
request,  a  general  account  for  any 
person.  Transfsrs  of  allowances 
pursuant  to  subpart  G  of  this  part  will 
be  recorded  in  the  general  account  in 
accordance  with  this  subpart. 

196.51    EstabNslMnantofacoounta. 

(a)  Compliance  accounts  and 
overdraft  accounts.  Upon  receipt  of  a 
complete  account  certificate  of 
representation  under  §  96.13.  the 
Administrate  will  establish: 

(1)  A  compliance  account  for  each 
NOx  Budget  unit  for  which  the  accoimt 
certificate  of  representation  was 
submitted;  and 

(2)  An  overdraft  accoimt  for  each 
source  for  which  the  account  certificate 
of  representation  was  submitted  and 
that  has  two  or  more  NOx  Budget  units. 

(b)  Genera]  accounts.  (1)  Any  person 
may  apply  to  open  a  geneiiil  account  for 
the  purpose  of  holding  and  transferring 
allowances.  A  complete  application  for 
a  general  account  shall  be  submitted  to 
the  Administrator  and  shall  include  the 
following  elements  in  a  format 
prescribed  by  the  Administrator 

(i)  Name,  mailing  address,  e-mail 
address  (if  any),  telephone  number,  and 
facsimile  transmission  number  (if  any) 
of  the  NOx  authorized  account 
representative  and  any  alternate  NOx 
authorized  account  representative; 

(ii)  At  the  option  of  the  NOx 
authorized  account  representative, 
organization  name  and  type  of 
organization; 

(iii)  A  list  of  all  persons  subject  to  a 
binding  agreement  for  the  NOx 
authorized  account  representative  or 


any  alternate  NOx  authorized  account 
representative  to  represent  their 
ownership  interest  with  respect  to  the 
allowances  held  in  the  general  account; 

(iv)  The  following  certification 
statement  by  the  NOx  authorized 
account  representative  and  any  alternate 
NOx  authorized  account  representative: 
"I  certify  that  I  was  selected  as  the  NOx 
authorirad  account  representative  or  the 
NOx  alternate  authorized  account 
representative,  as  applicable,  by  an 
agreement  that  is  binding  on  all  persons 
who  have  an  ownership  interest  with 
respect  to  allowances  held  in  the 
general  account.  I  certify  that  I  have  all 
the  necessary  authority  to  carry  out  my 
duties  and  responsibilities  under  the 
NOx  Budget  Trading  Program  on  behalf 
of  such  persons  and  that  each  such 
person  shall  be  fully  bound  by  my 
representations,  actions,  inactions,  or 
submissions  and  by  any  order  or 
decision  issued  to  me  by  the 
Administrator  or  a  court  regarding  the 
general  account." 

(v)  The  signature  of  the  NOx 
authorized  account  representative  and 
any  alternate  NOx  authorized  account 
representative  and  the  dates  signed. 

(vi)  Unless  otherwise  required  by  the 
permitting  authority  or  the 
Administrator,  documents  of  agreement 
referred  to  in  the  account  certificate  of 
representation  shall  not  be  submitted  to 
the  permitting  authority  or  the 
Administrator.  Neither  the  permitting 
authority  nor  the  Administrator  shall  be 
under  any  obligation  to  review  or 
evaluate  the  sufficiency  of  such 
documents,  if  submitted. 

(2)  Upon  receipt  by  the  Administrator 
of  a  complete  application  for  a  general 
account  under  paragraph  (b)(1)  of  this 
section: 

(i)  The  Administrator  will  establish  a 
general  account  for  the  person  or 
persons  for  whom  the  application  is 
submitted. 

(ii)  The  NOx  authorized  accoimt 
representative  and  any  alternate  NOx 
authorized  account  representative  for 
the  general  account  shall  represent  and, 
by  his  or  her  representations,  actions, 
inactions,  or  submissions,  legally  bind 
each  person  who  has  an  ownership 
interest  with  respect  to  NOx  allowances 
held  in  the  general  account  in  all 
matters  pertaining  to  the  NOx  Budget 
Trading  Program,  not  withstanding  any 
agreement  between  the  NOx  authorized 
account  representative  or  any  alternate 
NOx  authorized  account  representative 
and  such  person.  Any  such  person  shall 
be  bound  by  any  order  or  decision 
issued  to  the  NOx  authorized  account 
representative  or  any  alternate  NOx 
authorized  account  representative  by 
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the  Administrator  or  a  court  regarding 
the  general  account. 

(iii)  Each  submission  concerning  the 
general  account  shall  be  submitted, 
signed,  and  certified  by  the  NOx 
authorized  account  representative  or 
any  alternate  NOx  authorized  account 
representative  for  the  persons  having  an 
ownership  interest  with  respect  to  NOx 
allowances  held  in  the  general  account. 
Each  such  submission  shall  include  the 
following  certification  statement  by  the 
NOx  authorized  account  representative 
or  any  alternate  NOx  authorized  account 
representative  any:  "I  am  authorized  to 
make  this  submission  on  behalf  of  the 
persons  having  an  ownership  interest 
with  respect  to  the  NOx  allowances  held 
in  the  general  account.  I  certify  under 
penalty  of  law  that  I  have  personally 
examined,  and  am  familiar  with,  the 
statements  and  information  submitted 
in  this  document  and  all  its 
attachments.  Based  on  my  inquiry  of 
those  individuals  with  primary 
responsibility  for  obtaining  the 
information,  I  certify  that  the  statements 
and  information  are  to  the  best  of  my 
knowledge  and  belief  true,  accurate,  and 
complete.  I  am  aware  that  there  are 
significant  i>enalties  for  submitting  false 
statements  and  information  or  omitting 
required  statements  and  information, 
including  the  possibility  of  fine  or 
imprisonment." 

Civ)  The  Administrator  will  accept  or 
act  on  a  submission  concerning  the 
general  account  only  if  the  submission 
has  been  made,  signed,  and  certified  in 
accordance  with  paragraph  (b)(2)(iii)  of 
this  section. 

(3)(i)  An  application  for  a  general 
accoimt  may  designate  one  and  only  one 
NOx  authorized  account  representative 
and  one  and  only  one  alternate  NOx 
authorized  account  representative  who 
may  act  on  behalf  of  the  NOx  authorized 
account  representative.  The  agreement 
by  which  the  alternate  NOx  authorized 
account  representative  is  selected  shall 
include  a  procedure  for  authorizing  the 
alternate  NOx  authorized  account 
representative  to  act  in  lieu  of  the  NOx 
authorized  account  representative. 

(ii)  Upon  receipt  by  the  Administrator 
of  a  complete  application  for  a  general 
account  under  paragraph  (b)(1)  of  this 
section,  any  representation,  action, 
inaction,  or  subiiiission  by  any  alternate 
NOx  authorized  account  representative 
shall  be  deemed  to  be  a  representation, 
action,  inaction,  or  submission  by  the 
NOx  authorized  account  representative. 

(4)(i)  The  NOx  authorized  account 
representative  for  a  general  account  may 
be  changed  at  any  time  upon  receipt  by 
the  Administrator  of  a  superseding 
complete  application  for  a  general 
account  under  paragraph  (b)(1)  of  this 


section.  Notwithstanding  any  such 
change,  all  representations,  actions, 
inactions,  and  submissions  by  the 
previous  NOx  authorized  account 
representative  prior  to  the  time  and  date 
when  the  Administrator  receives  the 
superseding  application  for  a  general 
account  shall  be  binding  on  the  new 
NOx  authorized  account  representative 
and  the  persons  with  an  ownership 
interest  with  respect  to  the  allowances 
in  the  general  accoimt. 

(ii)  The  alternate  NOx  authorized 
account  representative  for  a  general 
accoimt  may  be  changed  at  any  time 
upon  receipt  by  the  Administrator  of  a 
superseding  complete  application  for  a 
general  account  under  paragraph  (b)(1) 
of  this  section.  Notwithstanding  any 
such  change,  all  representations, 
actions,  inactions,  and  submissions  by 
the  previous  alternate  NOx  authorized 
account  representative  prior  to  the  time 
and  date  when  the  Administrator 
receives  the  superseding  application  for 
a  general  account  shall  be  binding  on 
the  new  alternate  NOx  authorized 
account  representative  and  the  persons 
with  an  ownership  interest  with  respect 
to  the  allowances  in  the  general 
account. 

(iii)(A)  In  the  event  a  new  person 
having  an  ownership  interest  with 
respect  to  NOx  allowances  in  the 
general  account  is  not  included  in  the 
list  of  such  persons  in  the  account 
certificate  of  representation,  such  new 
person  shall  be  deemed  to  be  subject  to 
and  bound  by  the  account  certificate  of 
representation,  the  representation, 
actions,  inactions,  and  submissions  of 
the  NOx  authorized  account 
representative  and  any  alternate  NOx 
authorized  account  representative  of  the 
source  or  unit,  and  the  decisions, 
orders,  actions,  and  inactions  of  the 
Administrator,  as  if  the  new  person 
were  included  in  such  list. 

(B)  Within  30  days  following  any 
change  in  the  persons  having  an 
ownership  interest  with  respect  to  NOx 
allowances  in  the  general  account, 
including  the  addition  of  persons,  the 
NOx  authorized  account  representative 
or  any  alternate  NOx  authorized  account 
representative  shall  submit  a  revision  to 
the  application  for  a  general  account 
amending  the  list  of  persons  having  an 
ownership  interest  with  respect  to  the 
NOx  allowances  in  the  general  account 
to  include  the  change. 

(5)(i)  Once  a  complete  application  for 
a  general  account  under  paragraph  (b)(1) 
of  this  section  has  been  submitted  and 
received,  the  Administrator  will  rely  on 
the  application  unless  and  until  a 
superseding  complete  application  for  a 
general  account  under  paragraph  (b)(1) 


of  this  section  is  received  by  the 
Administrator.  — - 

(ii)  Except  as  provided  in  paragraph 
(b)(4)  of  this  section,  no  objection  or 
other  communication  submitted  to  the 
Administrator  concerning  the 
authorization,  or  any  representation, 
action,  inaction,  or  submission  of  the 
NOx  authorized  account  represenutive 
or  any  alternate  NOx  authorized  account 
representative  for  a  general  account 
shall  afiiect  any  representation,  action, 
inaction,  or  submission  of  the  NOx 
authorized  account  representative  or 
any  alt«iiate  NOx  authorized  account 
representative  or  the  finality  of  any 
decision  or  order  by  the  Administrator 
under  the  NOx  Budget  Trading  Program. 

(iii)  The  Administrator  will  not 
adjudicate  any  private  legal  dispute 
concerning  the  authorization  or  any 
representation,  action,  inaction,  or 
submission  of  the  NOx  authorized 
account  representative  or  any  alternate 
NOx  authorized  account  representative 
for  a  general  account,  including  private 
legal  disputes  concerning  the  proceeds 
of  NOx  allowance  transfms. 

(c)  Account  identification.  The 
Administrator  will  assign  a  unique 
identifying  number  to  each  account 
established  under  paragraph  (a)  at  (b)  of 
this  section. 


fMS2    NOx 


TrsckNig  Syewni 
of  NOx  mMtioflaedi 


(a)  Following  the  establishmoit  of  a 
NOx  Allowance  Tracking  System 
account,  all  submissions  to  the 
Administrator  pertaining  to  the  account, 
including,  but  not  limited  to. 
submissions  concerning  the  deduction 
or  transfer  of  NOx  allowances  in  the 
account,  shall  be  made  only  by  the  NOx 
authorized  account  representative  for 
the  account. 

(b)  Authorized  account  representative 
identification.  The  Administrator  will 
assign  a  unique  identifying  number  to 
each  NOx  authorized  account 
representative. 

{96,59    RecofdaBonolNOx 


(a)  The  Administrator  will  record  the 
NOx  allowances  for  2003  in  the  NOx 
Budget  units'  compliance  accounts  and 
the  allocation  set-asides,  as  allocated 
under  subpart  E  of  this  part.  The 
Administrator  will  also  record  the  NOx 
allowances  allocated  under  §  96.88(a)(1) 
for  each  NOx  Budget  opt-in  source  in  its 
compliance  account. 

(b)  Each  year,  after  the  Administrator 
has  made  all  deductions  from  a  NOx 
Budget  unit's  compUance  account  and 
the  overdraft  account  pursuant  to 

§  96.54,  the  Administrator  will  record 
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NOx  allowancss,  as  allocated  to  the  unit 
under  subpart  E  of  this  part  or  under 
§  96.88(a)(2),  in  the  compliance  account 
for  the  3re«r  after  the  last  year  for  which 
allowances  were  previously  allocated  to 
the  compliance  account.  Each  year,  the 
Administrator  will  also  record  NOx 
allowances,  as  allocated  under  subpart  E 
of  this  part,  in  the  allocation  set-aside 
for  the  year  after  the  last  year  for  which 
allowances  were  previously  allocated  to 
an  allocation  set-aside. 

(c)  Serial  numbers  for  allocated  NOx 
allowances.  When  allocating  NOx 
allowances  to  and  recording  them  in  an 
account,  the  Administrator  will  assign 
each  NOx  allowance  a  unique 
identification  niunber  that  will  include 
digits  identifying  the  year  for  which  the 
NOx  allowance  is  allocated. 

9e&o4  coiiipiiBnoe, 

(a)  M^  allowance  tranafer  deadline. 
The  NOx  allowances  are  available  to  be 
deducted  for  compliance  with  a  unit's 
NOx  Budget  emissions  limitaticm  for  a 
control  period  in  a  given  year  only  if  the 
NOx  allowances: 

(1)  Were  allocated  for  a  control  period 
in  a  prior  year  or  the  same  year:  and 

(2)  Are  neld  in  the  unit's  compliance 
account,  or  the  overdraft  account  of  the 
source  where  the  unit  is  located,  as  of 
the  NOx  allowance  transfer  deadline  for 
that  control  period  or  are  transfBrred 
into  the  compliance  account  or 
overdraft  account  by  a  NOx  allowance 
transfer  correctly  submitted  for 
recordation  under  §  96.60  by  the  NOx 
allowance  transfer  deadline  for  that 
control  period. 

(b)  Deductions  for  compliance.  (1) 
Following  the  recordation,  in 
accordance  with  §96.61.  of  NOx 
allowance  transfere  submitted  for 
recordation  in  the  unit's  compliance 
account  or  the  overdraft  account  of  the 
source  where  the  unit  is  located  by  the 
NOx  allowance  transfer  deadline  for  a 
control  period,  the  Administrator  will 
deduct  NOx  allowances  available  under 
paragraph  (a)  of  this  section  to  cover  the 
unit's  NOx  emissions  (as  determined  in 
accordance  with  subpart  H  of  this  part), 
or  to  account  for  actual  utilization  under 
$g6.42(e),  for  the  control  period: 

(i)  From  the  compliance  account;  and 
(ii)  Only  if  no  more  NOx  allowances 
available  under  paragraph  (a)  of  this 
section  remain  in  the  compliance 
account,  from  the  overdraft  account.  In 
deducting  allowances  for  units  at  the 
source  bora  the  overdraft  account,  the 
Administrator  will  begin  with  the  unit 
having  the  compliance  account  with  the 
lowest  NOx  Allowance  Tracking  System 
account  number  and  end  with  the  unit 
having  the  compliance  account  with  the 
highest  NOx  Allowance  Tracking 


System  accoimt  number  (with  account 
numbers  sorted  beginning  with  the  left- 
most character  and  ending  with  the 
right-most  character  and  the  letter 
charactere  assigned  values  in 
alphabetical  order  and  less  than  all 
numeric  charactera). 

(2)  The  Administrator  will  deduct 
NOx  allowances  first  under  paragraph 
(b)(l)(i)  of  this  section  and  then  under 
parasaph  (b)(l)(u)  of  this  section: 

(i)  UnUl  the  number  of  NOx 
aUowances  deducted  for  the  control 
period  equals  the  number  of  tons  of 
NOx  emissions,  determined  in 
accordance  with  subpart  H  of  this  part, 
from  the  unit  for  the  control  period  for 
which  compliance  is  being  determined, 
plus  the  number  of  NOx  allowances 
required  for  deduction  to  account  for 
actual  utilization  under  §  96.42(e)  for 
the  control  period;  or 

(ii)  Until  no  more  NOx  allowances 
available  under  paragraph  (a)  of  this 
section  remain  in  the  respective 
account 

(c)(1)  Identification  of  NOx 
allowances  by  serial  number.  The  NOx 
authorized  account  representative  for 
each  compliance  account  may  identify 
by  serial  number  the  NOx  allowances  to 
be  deducted  from  the  unit's  compliance 
account  under  paragraph  (b).  (d).  or  (e) 
of  this  section.  Such  identification  shall 
be  made  in  the  compliance  certification 
report  submitted  in  accordance  with 
§96.30. 

(2)  First-in,  first-out.  The 
Administrator  will  deduct  NOx 
allowances  for  a  control  pwriod  from  the 
compliance  account,  in  the  absence  of 
an  identification  or  in  the  case  of  a 
partial  identification  of  NOx  allowances 
by  serial  number  under  paragraph  (c)(1) 
of  this  section,  or  the  overdraft  account 
on  a  first-in,  first-out  (FIFO)  accoimting 
basis  in  the  following  order 

(i)  Those  NOx  allowances  that  were 
allocated  for  the  control  period  to  the 
unit  under  subpart  E  or  I  of  this  part; 

(ii)  Those  NOx  allowances  that  were 
allocated  for  the  control  period  to  any 
unit  and  transfaired  and  recorded  in  the 
account  punuant  to  subpart  G  of  this 
part,  in  order  of  their  date  of 
recordation: 

(iii)  Those  NOx  allowances  that  were 
allocated  for  a  prior  control  period  to 
the  unit  under  subpart  E  or  I  of  this  part; 
and 

(iv)  Those  NOx  allowances  that  were 
allocated  for  a  prior  control  period  to 
any  unit  and  transferred  and  recorded  in 
the  account  punuant  to  subpart  G  of 
this  part  in  order  of  their  date  of 
recordation. 

(d)  Deductions  for  excess  emissions. 
(1)  Afker  making  the  deductions  for 
compliance  under  paragraph  (b)  of  this 


section,  the  Administrator  will  deduct 
frt>m  the  unit's  compliance  account  or 
the  overdraft  account  of  the  source 
where  the  imit  is  located  a  niunber  of 
NOx  allowances,  allocated  for  a  control 
period  after  the  control  period  in  which 
the  unit  has  excess  emissions,  equal  to 
three  times  the  number  of  the  unit's 
excess  emissions. 

(2)  If  the  compliance  account  or 
overdraft  account  does  not  contain 
sufficient  NOx  allowances,  the 
Administrator  will  deduct  the  required 
number  of  NOx  allowances,  regardless 
of  the  control  period  for  which  they 
were  allocated,  whenever  NOx 
allowances  are  recorded  in  either 
account. 

(3)  Any  allowance  deduction  required 
under  paragraph  (d)  of  this  section  shall 
not  afiect  the  Uability  of  the  ownere  and 
operaton  of  the  NOx  Budget  unit  for 
anv  fine,  penalty,  or  assessment,  or  their 
obligation  to  comply  with  any  other 
remedy,  for  the  same  violation,  as 
ordered  under  the  CAA  or  applicable 
State  law.  The  following  guidelines  will 
be  followred  in  assessing  fines,  penalties 
or  other  obligations: 

(i)  For  purposes  of  determining  the 
number  of  days  of  violation,  if  a  NOx 
Budget  unit  bias  excess  emissions  for  a 
control  period,  each  day  in  the  control 
poiod  (153  days)  constitutes  a  day  in 
violation  unless  the  ownere  and 
operatora  of  the  unit  demonstrate  that  a 
lesser  number  of  days  should  be 
considered. 

(ii)  Each  ton  of  excess  emissions  is  a 
separate  violation. 

(e)  Deductions  fix-  units  sharing  a 
common  stack.  In  the  case  of  imits 
sharing  a  common  stack  and  having 
emissions  that  are  not  separately 
monitored  or  apportioned  in  accordance 
with  subpart  H  of  this  part: 

(1)  The  NOx  authorized  account 
representative  of  the  units  may  identify 
the  percentage  of  NOx  allowances  to  be 
deducted  from  each  such  unit's 
compliance  account  to  cover  the  unit's 
share  of  NOx  emissions  frt>m  the 
common  stack  for  a  control  period.  Such 
identification  shall  be  made  in  the 
compliance  certification  report 
submitted  in  accordance  with  §  96.30. 

(2)  Notwithstanding  paragraph 
(b)(2)(i)  of  this  section,  the 
Administrator  will  deduct  NOx 
allowances  for  each  such  unit  until  the 
number  of  NOx  allowances  deducted 
equals  the  unit's  identified  percentage 
(under  paragraph  (e)(1)  of  this  section) 
of  the  number  of  tons  of  NOx  emissions, 
as  determined  in  accordance  with 
subpart  H  of  this  part,  from  the  common 
stacx  for  the  control  period  for  which 
compliance  is  being  determined  or.  if  no 
percentage  is  identified,  an  equal 


Federal  Register / Vol.  63.  No.  207 /Tuesday,  October  27.  1998 /Rules  and  Regulations  57529 


percentage  for  each  such  unit,  plus  the 
number  of  allowances  required  for 
deduction  to  account  for  actual 
utilization  under  §  96.42(e)  for  the 
control  period. 

(f)  The  Administrator  will  record  in 
the  appropriate  compliance  account  or 
overdraft  account  all  deductions  from 
such  an  account  pursuant  to  paragraphs 
(b),  (d),  or  (e)  of  this  section. 

§96.55    Banking. 

(a)  NOx  allowances  may  be  banked  for 
future  use  or  transfer  in  a  compliance 
account,  an  overdraft  account,  or  a 
general  account,  as  follows: 

(1)  Any  NOx  allowance  that  is  held  in 
a  compliance  account,  an  overdraft 
account,  or  a  general  account  will 
remain  in  sudh  account  unless  and  until 
the  NOx  allowance  is  deducted  or 
transferred  under  §  96.31.  §  96.54, 

§  96.56,  subpart  G  of  this  part,  or 
subpart  I  of  this  part. 

(2)  The  Administrator  will  designate, 
as  a  "banked"  NOx  allowance,  any  NOx 
allowance  that  remains  in  a  compliance 
account,  an  overdraft  account,  or  a 
general  account  after  the  Administrator 
has  made  all  deductions  for  a  given 
control  period  from  the  compliance 
account  or  overdraft  account  pursuant 
to  §96.54. 

(b)  Each  year  starting  in  2004,  after 
the  Administrator  has  completed  the 
designation  of  banked  NOx  allowances 
under  paragraph  (a)(2)  of  this  section 
and  before  May  1  of  the  year,  the 
Administrator  will  determine  the  extent 
to  which  banked  NOx  allowances  may 
be  used  for  compliance  in  the  control 
period  for  the  current  year,  as  follows: 

(1)  The  Administrator  will  determine 
the  total  number  of  banked  NOx 
allowances  held  in  compliance 
accounts,  overdraft  accounts,  or  general 
accounts. 

(2)  If  the  total  number  of  banked  NOx 
allowances  determined,  under 
paragraph  (b)(1)  of  this  section,  to  be 
held  in  compliance  accounts,  overdraft 
accounts,  or  general  accounts  is  less 
than  or  equal  to  10%  of  the  sum  of  the 
State  trading  program  budgets  for  the 
control  period  for  the  States  in  which 
NOx  Budget  units  are  located,  any 
banked  NOx  allowance  may  be 
deducted  for  compliance  in  accordance 
with  §96.54. 

(3)  If  the  total  number  of  banked  NOx 
allowances  determined,  imder 
paragraph  (b)(1)  of  this  section,  to  be 
held  in  compliance  accounts,  overdraft 
accounts,  or  general  accounts  exceeds 
10%  of  the  sum  of  the  State  trading 
program  budgets  for  the  control  period 
for  the  States  in  which  NOx  Budget 
units  are  located,  any  banked  allowance 
may  be  deducted  for  compliance  in 


accordance  with  §  96.54,  except  as 
follows: 

(i)  The  Administrator  will  determine 
the  following  ratio:  0.10  multiplied  by 
the  siun  of  the  State  trading  program 
budgets  for  the  control  period  for  the 
States  in  which  NOx  Budget  units  are 
located  and  divided  by  the  total  number 
of  banked  NOx  allowances  determined, 
under  paragraph  (b)(1)  of  this  section,  to 
be  hela  in  compliance  accounts, 
overdraft  accounts,  or  general  accounts. 

(ii)  The  Administrator  will  multiply 
the  number  of  banked  NOx  allowances 
in  each  compliance  account  or  overdraft 
account.  The  resulting  product  is  the 
number  of  banked  NOx  allowances  in 
the  account  that  may  be  deducted  for 
compliance  in  accordance  with  §  96.54. 
Any  banked  NOx  allowances  in  excess 
of  the  resulting  product  may  be 
deducted  for  compliance  in  accordance 
with  §  96.54,  except  that,  if  such  NOx 
allowances  are  used  to  make  a 
deduction,  two  such  NOx  allowances 
must  be  deducted  for  each  deduction  of 
one  NOx  allowance  required  under 
§96.54. 

(c)  Any  NOx  Budget  unit  may  reduce 
its  NOx  emission  rate  in  the  2001  or 
2002  control  period,  the  owner  or 
operator  of  the  unit  may  request  early 
reduction  credits,  and  the  permitting 
authority  may  allocate  NOx  allowances 
in  2003  to  the  unit  in  accordance  with 
the  following  requirements. 

(1)  Each  NOx  Budget  unit  for  which 
the  owner  or  operator  requests  any  early 
reduction  credits  under  paragraph  (c)(4) 
of  this  section  shall  monitor  NCbc 
emissions  in  accordance  with  subpart  H 
of  this  part  starting  in  the  2000  control 
period  and  for  each  control  period  for 
which  such  early  reduction  credits  are 
requested.  The  unit's  monitoring  system 
availabiUty  shall  be  not  less  than  90 
percent  during  the  2000  control  period, 
and  the  unit  must  be  in  compliance 
with  any  applicable  State  or  Federal 
emissions  or  emissions-related 
requirements. 

12)  NOx  emission  rate  and  heat  input 
under  paragraphs  (c)(3)  through  (5)  of 
this  section  shall  be  determined  in 
accordance  with  subpart  H  of  this  part. 

(3)  Each  NOx  Budget  unit  for  which 
the  owner  or  operator  requests  any  early 
reduction  credits  under  paragraph  (c)(4) 
of  this  section  shall  reduce  its  NOx 
emission  rate,  for  each  control  period 
for  which  early  reduction  credits  are 
requested,  to  less  than  both  0.25  lb/ 
mmBtu  and  80  percent  of  the  imit's  NOx 
emission  rate  in  the  2000  control  period. 

(4)  The  NOx  authorized  account 
representative  of  a  NOx  Budget  unit  that 
meets  the  requirements  of  paragraphs 
(c)(l)and  (3)  of  this  section  may  submit 
to  the  permitting  authority  a  request  for 


early  reduction  credits  for  the  unit 
based  on  NOx  emission  rate  reductions 
made  by  the  unit  in  the  control  period 
for  2001  or  2002  in  accordance  with 
paragraph  (c)(3)  of  this  section. 

(i)  In  the  early  reduction  credit 
request,  the  NOx  authorized  account 
may  request  early  reduction  credits  for 
such  control  period  in  an  amount  equal 
to  the  unit's  heat  input  for  such  control 
period  multiplied  by  the  diflierence 
between  0.25  Ib/mmBtu  and  the  unit's 
NOx  emission  rate  for  such  control 
period,  divided  by  2000  lb/ton,  and 
rounded  to  the  nearest  ton. 

(ii)  The  early  reduction  credit  request 
must  be  submitted,  in  a  format  specified 
by  the  permitting  authority,  by  October 
31  of  the  year  in  which  the  NOx 
emission  rate  reductions  on  which  the 
request  is  based  are  made  or  such  later 
date  approved  by  the  permitting 
authority. 

(5)  The  permitting  authority  will 
allocate  NOx  allowances,  to  NOx  Budget 
units  meeting  the  requirements  of 
paragraphs  (c)(l]  and  (3)  of  this  section 
and  covered  by  early  reduction  requests 
meeting  the  requirements  of  paragraph 
(c){4)(ii)  of  this  section,  in  accordance 
with  the  following  procedures: 

(i)  Upon  receipt  of  each  early 
reduction  credit  request,  the  permitting 
authority  will  accept  the  request  only  if 
the  requirements  of  paragraphs  (c)(1). 
(c)(3).  and  (c)(4)(ii)  of  this  section  are 
met  and.  if  the  request  is  accepted,  will 
make  any  necessary  adjustments  to  the 
request  to  ensure  that  the  amount  of  the 
early  reduction  credits  requested  meets 
the  requirement  of  paragraphs  (c)(2)  and 
(4)  of  this  section. 

(ii)  If  the  State's  compliance 
supplement  pool  has  an  amount  of  NOx 
allowances  not  less  than  the  number  of 
early  reduction  credits  in  all  accepted 
early  reduction  credit  requests  for  2001 
and  2002  (as  adjusted  under  paragraph 
(c)(S)(i)  of  this  section),  the  permitting 
authority  will  allocate  to  each  NOx 
Budget  imit  covered  by  such  accepted 
requests  one  allowance  for  each  early 
reduction  credit  requested  (as  adjusted 
under  paragraph  (c)(5)(i)  of  this  section). 

(iii)  If  the  State's  compliance 
supplement  pool  has  a  smaller  amount 
of  NOx  allowances  than  the  number  of 
early  reduction  credits  in  all  accepted 
early  reduction  credit  requests  for  2001 
and  2002  (as  adjusted  under  par^raph 
(c)(5)(i)  of  this  section),  the  permitting 
'authority  %vill  allocate  NOx  allowances 
to  each  NOx  Budget  imit  covered  by 
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such  accepted  requests  according  to  the 
following  formula: 

Unit's  allocated  early  reduction  credits  » 
((Unit's  adjusted  early  reduction  credits) 
/  (Total  adjusted  early  reduction  credits 
requested  by  all  units)]  x  (Available  NOx 
allowances  from  the  State's  compliance 
supplement  pool) 
where: 

"Unit's  adjusted  early  reduction  credits"  is 
the  number  of  early  reduction  credits  for  the 
unit  for  2001  and  2002  in  accepted  early 
reduction  credit  requests,  as  adjusted  under 
paragraph  (c)(5)(i]  of  this  section. 

"Total  adjusted  early  reduction  credits 
requested  by  all  units"  is  the  number  of  early 
reduction  credits  for  all  units  for  2001  and 
2002  in  accepted  early  reduction  credit 
requests,  as  adjusted  under  paragraph  (c)(5)(i) 
of  this  section. 

"Available  NOx  allowances  from  the 
State's  compliance  supplement  pool"  is  the 
number  of  NOx  allowances  in  the  State's 
compliance  supplement  pool  and  available 
for  early  reduction  credits  for  2001  and  2002. 

(6)  By  May  1.  2003.  the  permitting 
authority  will  submit  to  the 
Administrator  the  allocations  of  NOx 
allowances  determined  under  paragraph 
(c)(5)  of  this  section.  The  Administrator 
will  record  such  allocations  to  the 
extent  that  they  are  consistent  with  the 
requirements  of  paragraphs  (c)(1) 
through  (5)  of  this  section. 

(7)  NOx  allowances  recorded  under 
paragraph  (c)(6)  of  this  section  may  be 
deducted  for  compliance  under  §  96.54 
for  the  control  periods  in  2003  or  2004. 
Notwithstanding  paragraph  (a)  of  this 
section,  the  Administrator  will  deduct 
as  retired  any  NOx  allowance  that  is 
recorded  under  paragraph  (c)(6)  of  this 
section  and  is  not  deducted  for 
compliance  in  accordance  with  §  96.54 
for  the  control  period  in  2003  or  2004. 

(8)  NOx  allowances  recorded  under 
paragraph  (c)(6)  of  this  section  are 
treated  as  banked  allowances  in  2004  for 
the  purposes  of  paragraphs  (a)  and  (b)  of 
this  section. 

f  M.56    Account  error. 

The  Administrator  may,  at  his  or  her 
sole  discretion  and  on  his  or  her  own 
motion,  correct  any  error  in  any  NOx 
Allowance  Tracking  System  account. 
Within  10  business  days  of  making  such 
correction,  the  Administrator  will  notify 
the  NOx  authorized  account 
representative  for  the  account. 

196.57    CkMlng  of  general  accotints. 

(a)  The  NOx  authorized  account 
representative  of  a  general  account  may 
instruct  the  Administrator  to  close  the 
account  by  submitting  a  statement 
requesting  deletion  of  the  account  from 
the  NOx  Allowance  Tracking  System 
and  by  correctly  submitting  for 
recordation  under  §  96.60  an  allowance 


transfer  of  all  NOx  allowances  in  the 
account  to  one  or  more  other  NOx 
Allowance  Tracking  System  accounts. 

(b)  If  a  general  account  shows  no 
activity  for  a  period  of  a  year  or  more 
and  does  not  contain  any  NOx 
allowances,  the  Administrator  may 
notify  the  NOx  authorized  account 
representative  for  the  .account  that  the 
account  will  be  closed  and  deleted  firom 
the  NOx  Allowance  Tracking  System 
following  20  business  days  after  the 
notice  is  sent.  The  account  will  be 
closed  after  the  20-day  period  imless 
before  the  end  of  the  20-day  period  the 
Administrator  receives  a  correctly 
submitted  transfer  of  NOx  allowances 
into  the  account  under  §  96.60  or  a 
statement  submittedl>y  the  NOx 
authorized  account  representative 
demonstrating  to  the  satisfaction  of  the 
Administrator  good  cause  as  to  why  the 
account  should  not  be  closed. 

Subpart  0— NOx  Aliowartc*  Transfars 

fM.60    Submlasion  of  NOx  allowanoe 
transfers. 

The  NOx  authorized  account 
representatives  seeking  recordation  of  a 
NOx  allowance  transfer  shall  submit  the 
transfer  to  the  Administrator.  To  be 
considered  correctly  submitted,  the  NOx 
allowance  transfer  shall  include  the 
following  elements  in  a  format  speciRed 
by  the  Administrator: 

(a)  The  numbers  identifying  both  the 
transferor  and  transferee  accoiuits; 

(b)  A  specification  by  serial  number  of 
each  NOx  allowance  to  be  transferred; 
and 

(c)  The  printed  name  and  signature  of 
the  NOx  authorized  account 
representative  of  the  transferor  account 
and  the  date  signed. 

fM.61    EPA  recordation. 

(a)  Within  5  business  days  of 
receiving  a  NOx  allowance  transfer, 
except  as  provided  in  paragraph  (b)  of 
this  section,  the  Administrator  will 
record  a  NOx  allowance  transfer  by 
moving  each  NOx  allowance  firom  the 
transferor  account  to  the  transferee 
account  as  specified  by  the  request, 
provided  that: 

(1)  The  transfer  is  correctly  submitted 
under  §96.60: 

(2)  The  transferor  account  includes 
each  NOx  allowance  identified  by  serial 
number  in  the  transfer;  and 

(3)  The  transfer  meets  all  other 
requirements  of  this  part. 

(b)  A  NOx  allowance  transfer  that  is 
submitted  for  recordation  following  the 
NOx  allowance  transfer  deadline  and 
that  includes  any  NOx  allowances 
allocated  for  a  control  period  prior  to  or 
the  same  as  the  control  period  to  which 


the  NOx  allowance  transfer  deadline 
applies  will  not  be  recorded  until  after 
completion  of  the  process  of  recordation 
of  NOx  allowance  allocations  in 
§  96.53(b). 

(c)  Where  a  NOx  allowance  transfer 
submitted  for  recordation  fails  to  meet 
the  requirements  of  paragraph  (a)  of  this 
section,  the  Administrator  will  not 
record  such  transfer. 

196.62    NotHlcaUon. 

(a)  Notification  of  recordation.  Within 
5  business  days  of  recordation  of  a  NOx 
allowance  transfer  under  §  96.61,  the 
Administrator  will  notify  each  party  to 
the  transfer.  Notice  will  be  given  to  the 
NOx  authorized  account  representatives 
of  both  the  transferror  and  transferee 
accounts. 

(b)  Notification  of  non-recordation. 
Within  10  business  days  of  receipt  of  a 
NOx  allowance  transfer  that  fails  to 
meet  the  requirements  of  §  96.61(a).  the 
Administrator  will  notify  the  NG^ 
authorized  accoimt  representatives  of 
both  accounts  subject  to  the  transfer  of: 

(1)  A  decision  not  to  record  the 
transfer,  and  (2)  The  reasons  for  such 
non-recordation. 

(c)  Nothing  in  this  section  shall 
preclude  the  submission  of  a  NOx 
allowance  transfer  for  recordation 
following  notification  of  non- 
recordation. 

SubfMrt  K— Monitoring  and  Roportirtg 

f  96.70    Qsneral  rsquirsments. 

The  owners  and  operators,  and  to  the 
extent  applicable,  the  NOx  authorized 
account  representative  of  a  NOx  Budget 
unit,  shall  comply  with  the  monitoring 
and  reporting  requirements  as  provided 
in  this  subpart  and  in  subpart  H  of  p>art 
75  of  this  chapter.  For  purposes  of 
complying  with  such  requirements,  the 
definitions  in  §96.2  and  in  §  72.2  of  this 
chapter  shall  apply,  and  the  terms 
"affected  unit,"  "designated 
representative,"  and  "continuous 
emission  monitoring  system"  (or 
"CEMS")  in  part  75  of  this  chapter  shall 
be  replaced  by  the  terms  "NOx  Budget 
unit,"  "NOx  authorized  account 
representative,"  and  "continuous 
emission  monitoring  system"  (or 
"CEK4S"),  respectively,  as  defined  in 
§96.2. 

(a)  Requirements  for  installation, 
certification,  and  data  accounting.  The 
owner  or  operator  of  each  NOx  Budget 
unit  must  meet  the  following 
requirements.  These  provisions  also 
apply  to  a  unit  for  which  an  application 
for  a  NOx  Budget  opt-in  permit  is 
submitted  and  not  denied  or  withdrawn, 
as  provided  in  subpart  I  of  this  part: 

(l)  Install  all  monitoring  systems 
required  under  this  subpart  for 
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monitoring  NOx  mass.  This  includes  all 
systems  required  to  monitor  NOx 
emission  rate,  NOx  concentration,  heat 
input,  and  flow,  in  accordance  with 
SS  75.72  and  75.76. 

(2)  Install  all  monitoring  systems  for 
monitoring  heat  input,  if  required  imder 
§  96.76  for  developing  NOx  allowance 
allocations. 

(3)  Successfully  complete  all 
certification  tests  required  under  §  96.71 
and  meet  all  other  provisions  of  this 
subpart  and  part  75  of  this  chapter 
applicable  to  the  monitoring  83rstenis 
under  paragraphs  (a)(1)  and  (2)  of  this 
secticm. 

(4)  Record,  and  report  data  from  the 
moutOTing  systems  under  paragraphs 
(a)(1)  and  (2)  of  this  section. 

(b)  Compliance  dates.  The  owner  or 
opwator  must  meet  the  requirem«its  of 
paragraphs  (a)(1)  through  (a)(3)  of  this 
section  on  or  before  the  following  dates 
and  must  record  and  report  data  on  and 
after  the  following  dates: 

(1)  NOx  Budget  units  for  which  the 
owner  or  operator  intends  to  apply  for 
early  reduction  credits  under  §  96.55(d) 
must  comply  with  the  requirements  of 
this  subpart  by  May  1 .  2000. 

(2)  Except  for  NOx  Budget  units  under 
paragraph  (b)(1)  of  this  section,  NOx 
Budget  units  under  §  96.4  that 
commence  operation  before  January  1, 
2002.  must  comply  with  the 
requirements  of  this  subpart  by  May  1, 
2002. 

(3)  NOx  Budget  units  under  §  96.4 
that  commence  operation  on  or  after 
January  1.  2002  and  that  report  on  an 
annual  basis  under  §  96.74(d)  must 
comply  with  the  requirements  of  this 
subpart  by  the  later  of  the  following 
dates: 

(i)  May  1.  2002;  or 

(ii)  The  earlier  of: 

(A)  180  days  after  the  date  on  whidi 
the  imit  commences  operation  or,  (B) 
For  units  under  §  96.4(a)(1),  90  days 
after  the  date  on  which  the  unit 
commences  commercial  operation. 

(4)  NOx  Budget  units  imder  §  96.4 
that  commence  operation  on  or  after 
January  1, 2002  and  that  report  on  a 
control  season  basis  under  §  96.74(d) 
must  comply  with  the  requirements  of 
this  subpart  by  the  latw  of  the  following 
dates: 

(i)  The  earlier  ot 

(A)  180  days  after  the  date  on  which 
the  unit  commences  operation  or. 

(B)  For  units  under  §  96.4(a)(1).  90 
days  after  the  date  on  whidi  die  unit 
commences  commercial  operation. 

(ii)  However,  if  the  applicable 
deadline  under  paragraph  (b)(4)(i) 
section  does  not  occur  during  a  control 
period.  May  1:  immediately  following 


the  date  determined  in  accordance  with 
paragraph  (b)(4)(i)  of  this  section. 

(sfpor  a  NOx  Budget  unit  with  a  new 
stack  or  flue  for  whidi  construction  is 
completed  after  the  applicable  deadline 
under  paragraph  ( b)(l).  (b)(2)  or  (b)(3) 
of  this  section  or  subpart  I  of  this  part: 

(i)  90  days  after  the  date  on  which 
emissions  first  exit  to  the  atmosphere 
through  the  new  stack  or  flue: 

(ii)However.  if  the  unit  reports  on  a 
control  season  basis  under  §  96.74(d) 
and  the  applicable  deadline  under 
paragraph  (b)(5)(i)  of  this  section  does 
not  occur  during  the  ccmtrol  period. 
May  1  immediately  following  the 
applicable  deadline  in  paragraph 
(b)(S)(i)  of  this  secticMi. 

(6)  For  a  unit  for  v^ch  an  application 
for  a  NOx  Budget  opt  in  permit  is 
submitted  and  not  denied  or  withdrawn, 
the  compliance  dates  specified  under 
subpart  I  of  this  part 

(cO  Reporting  aata  prior  to  initial 
certification.  (1)  The  owner  ot  operstor 
of  a  NOx  Budget  unit  that  misses  the 
certification  deadline  under  paragraph 
(b)(1)  of  this  section  is  not  eligible  to 
apply  for  early  reduction  credits.  The 
owner  or  operator  of  the  unit  becomes 
sub)ect  to  the  certification  deadline 
underparagraph  (b)(2)  of  this  section. 

(2)  Ine  owner  or  operator  of  a  NOx 
Budget  under  paragraphs  (b)(3)  or  (b)(4) 
of  this  section  must  determine,  record 
and  report  NOx  mass,  heat  input  (if 
required  for  purposes  of  allocations)  and 
any  other  values  required  to  determine 
NOx  Mass  (e.g.  NOx  emission  rate  and 
heat  input  or  NOx  concentration  and 
stack  flow)  using  the  provisions  qf 
§  75.70(g)  of  this  chapter,  from  the  date 
and  hour  that  the  unit  starts  operating 
until  all  required  certification  tests  are 
successfully  completed. 

(d)  PrcMbitions.  (1)  No  owner  or 
operator  of  a  NOx  Budget  unit  or  a  non- 
NOx  Budget  unit  monitored  under 
§  75.72(b)(2)(ii)  shall  use  any  aheraative 
monitoring  system,  alternative  reference 
method,  or  any  other  alternative  for  the 
required  continuous  emission 
monitoring  system  without  having 
obtained  prior  written  approval  in 
accordance  with  §  96.75. 

(2)  No  o«vner  or  operator  of  a  NOx 
Budget  unit  or  a  non-NOx  Budget  unit 
monitored  under  §  75.72(b)(2)(u)  shall 
operate  the  unit  so  as  to  discharge,  or 
allow  to  be  discharged.  NOx  emissions 
to  the  atmosphere  without  accounting 
for  all  such  emissions  in  accordance 
with  the  applicable  provisions  of  this 
subpart  and  part  75  of  this  chapter 
except  as  provided  for  in  §  75.74  of  this 

chapto'. 

(3)  No  owner  or  operator  of  a  NOx 
Budget  imit  or  a  non-NOx  Budget  unit 
monitored  under  §  75.72(b)(2)(ii)  shall 


disrupt  the  continuous  emission 
monitoring  system,  any  portion  thereof, 
or  any  other  approved  emission 
manitoring  mediod,  and  thereby  avoid 
mcmitoring  and  recording  NOx  niass 
emissions  discharged  into  the 
atmosphere,  except  for  periods  of 
racertificaticm  or  periods  vrhea 
calibration,  quality  assurance  testing,  or 
maintenance  is  performed  in  aocordanoe 
with  the  applic^de  provisicMis  of  this 
subpart  and  part  75  of  this  chapter 
except  as  provided  for  in  $  75.74  of  this 
cbaptOT. 

(4)  No  owner  ot  operator  of  a  NOx 
Budget  unit  or  a  noo-NOx  Budget  unit 
monitorad  under  $  75.72(b)(2Xii)  shall 
retire  ot  permanently  discontinue  use  of 
the  continuous  emission  monitoring 
system,  any  component  thereof,  or  any 
other  approved  emission  moaiUning 
system  under  this  sutqMrt.  except  under 
any  one  of  the  following  circumstances: 

(i)  During  the  period  tnat  the  unit  is 
covered  by  a  retted  unit  exemption 
under  §  96.5  that  is  in  efiect; 

(ii)  llie  owner  or  operator  is 
monitoring  emissiaas  from  the  unit  widi 
another  certified  manitoring  syston 
approved,  in  accordance  with  the 
applicable  provisions  of  this  subpart 
and  part  75  of  this  chapter,  by  the 
permitting  authority  for  use  at  that  unit 
that  provides  emission  data  for  the  same 
pollutant  or  parameter  as  the  retired  or 
disccntinued  monitoring  system;  or 

(iii)  The  NOx  authori»a  account 
representative  submits  notification  of 
the  date  of  certification  testing  of  a 
replacement  monitoring  system  in 
accordance  with  §  96.71(b)(2). 


§96.71    InMW 


(a)  The  owner  ot  operator  of  a  NOx 
Budget  unit  that  is  subject  to  an  Acid 
Rain  emissions  lim****'"**  shall  oomply 
with  the  initial  certification  and 
recertification  procedures  of  part  75  of 
this  diapter,  except  that: 

(1)  If.  prior  to  Juiuary  1, 1998,  the 
Administrator  approved  a  petiticm 
under  §  75.1 7(a)  ot  (b)  of  this  chapter  for 
appiKtioning  the  NOx  emission  rate 
measured  in  a  common  stadc  or  a 
petition  under  §  75.66  of  this  chapter  for 
an  alternative  to  a  requiremoit  in 

§  75.17  of  this  chapter,  the  NOx 
authorized  account  representative  shall 
resubmit  the  petition  to  the 
Administrator  under  §  96.75(a)  to 
determine  if  the  approval  applies  under 
the  NOx  Budget  Trediiw  Program. 

(2)  For  any  additionalCAAS  required 
under  the  comnxm  stadL  provisions  in 
§  75.72  of  this  chapter,  or  for  any  NOx 
concoitration  COkS  used  under  the 
provisions  of  §  75.71(aX2)  of  this 
chapter,  the  ownw  or  operator  shall 
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meet  the  requirements  of  paragraph  (b) 
of  this  section. 

(b)  The  owner  or  operator  of  a  NOx 
Budget  unit  that  is  not  subject  to  an 
Acid  Rain  emissions  limitation  shall 
comply  with  the  following  initial 
certification  and  recertification 
procedures,  except  that  the  owner  or 
operator  of  a  unit  that  qualiBes  to  use 
the  low  mass  emissions  excepted 
monitoring  methodology  under  §  75.19 
shall  also  meet  the  requirements  of 
paragraph  (c)  of  this  section  and  the 
owner  or  operator  of  a  unit  that  qualifies 
to  use  an  alternative  monitoring  system 
under  subpart  E  of  part  75  of  this 
chapter  shall  also  meet  the  requirements 
of  paragraph  (d)  of  this  section.  The 
owner  or  operator  of  a  NOx  Budget  unit 
that  is  subject  to  an  Acid  Rain  emissions 
limitation,  but  requires  additional 
CEMS  under  the  common  stack 
provisions  in  §  75.72  of  this  chapter,  or' 
that  uses  a  NOx  concentration  CEMS 
under  §  75.71(a)(2)  of  this  chapter  also 
shall  comply  with  the  following  initial 
certification  and  recertification 
procedures. 

(1)  Requirements  for  initial 
certification.  The  owner  or  operator 
shall  ensure  that  each  monitoring 
system  required  by  subpart  H  of  part  75 
of  this  chapter  (which  includes  the 
automated  data  acquisition  and 
handling  system)  successfully 
completes  all  of  the  initial  certification 
testing  required  under  §  75.20  of  this 
chapter.  The  owner  or  operator  shall 
ensure  that  all  applicable  certification 
tests  are  successfully  completed  by  the 
deadlines  specified  in  §  96.70(b).  In 
addition,  whenever  the  owner  or 
operator  installs  a  monitoring  system  in 
order  to  meet  the  requirements  of  this 
part  in  a  location  where  no  such 
monitoring  system  was  previously 
installed,  initial  certification  according 
to  §  75.20  is  required. 

(2)  Requirements  for  recertification. 
Whenever  the  owner  or  operator  makes 
a  replacement,  modification,  or  change 
in  a  certified  monitoring  system  that  the 
Administrator  or  the  permitting 
authority  determines  significantly 
affects  the  ability  of  the  system  to 
accurately  measure  or  record  NOx  mass 
emissions  or  heat  input  or  to  meet  the 
requirements  of  §  75.21  of  this  chapter 
or  appendix  B  to  part  75  of  this  chapter, 
the  owner  or  operator  shall  recertify  the 
monitoring  system  according  to 

§  75.20(b)  of  this  chapter.  Furthermore, 
whenever  the  owner  or  operator  makes 
a  replacement,  modification,  or  change 
to  the  flue  gas  handling  system  or  the 
unit's  operation  that  the  Administrator 
or  the  permitting  authority  determines 
to  significantly  change  the  flow  or 
concentration  profile,  the  owner  or 


operator  shall  recertify  the  continuous 
emissions  monitoring  system  according 
to  §  75.20(b)  of  this  chapter.  Examples  of 
changes  which  require  recertification 
include:  replacement  of  the  analyzer, 
change  in  location  or  orientation  of  the 
sampling  probe  or  site,  or  changing  of 
flow  rate  monitor  polynomial 
coefficients. 

(3)  Certification  approval  process  for 
initial  certifications  and  recertification. 
(I)  Notification  of  certification.  The  NOx 
authorized  account  representative  shall 
submit  to  the  f>ermitting  authority,  the 
appropriate  EPA  Regional  Office  and  the 
permitting  authority  a  written  notice  of 
the  dates  of  certification  in  accordance 
with  §96.73. 

(ii)  Certification  application.  The  NOx 
authorized  account  representative  shall 
submit  to  the  permitting  authority  a 
certification  application  for  each 
monitoring  system  required  under 
subpart  H  of  part  75  of  this  chapter.  A 
complete  certification  application  shall 
include  the  information  specified  in 
subpart  H  of  part  75  of  this  chapter. 

(iii)  Except  for  units  using  the  low 
mass  emission  excepted  methodology 
under  §  75.19  of  this  chapter,  the 
provisional  certification  date  for  a 
monitor  shall  be  determined  using  the 
procedures  set  forth  in  §  75.20(a)(3)  of 
this  chapter.  A  provisionally  certified 
monitor  may  be  used  under  the  NOx 
Budget  Trading  Program  for  a  period  not 
to  exceed  120  days  after  receipt  by  the 
permitting  authority  of  the  complete 
certification  application  for  the 
monitoring  system  or  component 
thereof  under  paragraph  (b)(3)(ii)  of  this 
section.  Data  measured  and  recorded  by 
the  provisionally  certified  monitoring 
system  or  component  thereof,  in 
accordance  with  the  requirements  of 
part  75  of  this  chapter,  will  be 
considered  valid  quality-assured  data 
(retroactive  to  the  date  and  time  of 
provisional  certification),  provided  that 
the  permitting  authority  does  not 
invalidate  the  provisional  certification 
by  issuing  a  notice  of  disapproval 
within  120  days  of  receipt  of  the 
complete  certification  application  by  the- 
permitting  authority. 

(iv)  Certification  application  formpi 
approval  process.  The  permitting 
authority  will  issue  a  written  notice  of 
approval  or  disapproval  of  the 
certification  application  to  the  owner  or 
operator  within  120  days  of  receipt  of 
the  complete  certification  application 
under  paragraph  (b)(3)(ii)  of  this  section. 
In  the  event  the  permitting  authority 
does  not  issue  such  a  notice  within  such 
120-day  period,  each  monitoring  system 
which  meets  the  applicable  performance 
requirements  of  part  75  of  this  chapter 
and  is  included  in  the  certification 


application  will  be  deemed  certified  for 
use  under  the  NOx  Budget  Trading 
Program. 

(A)  Approval  notice.  If  the 
certification  application  is  complete  and 
shows  that  each  monitoring  system 
meets  the  applicable  performance 
requirements  of  part  75  of  this  chapter, 
then  the  permitting  authority  will  issue 
a  written  notice  of  approval  of  the 
certification  application  within  120 
days  of  receipt. 

(B)  Incomplete  application  notice.  A 
certification  application  will  be 
considered  complete  when  all  of  the 
applicable  information  required  to  be 
submitted  under  paragraph  (b)(3)(ii)  of 
this  section  has  been  received  by  the 
permitting  authority.  If  the  certification 
application  is  not  complete,  then  the 
permitting  authority  will  issue  a  written 
notice  of  incompleteness  that  sets  a 
reasonable  date  by  which  the  NOx 
authorized  account  representative  must 
submit  the  additional  information 
required  to  complete  the  certification 
application.  If  the  NOx  authorized 
account  representative  does  not  comply 
with  the  notice  of  incompleteness  by  the 
specified  date,  then  the  permitting 
authority  may  issue  a  notice  of 
disapproval  under  paragraph 
(b)(3)(iv)(C)  of  this  section. 

(C)  Disapproval  notice.  If  the 
certification  application  shows  that  any 
monitoring  system  or  component 
thereof  does  not  meet  the  performance 
requirements  of  this  part,  or  if  the 
certification  application  is  incomplete 
and  the  requirement  for  disapproval 
under  paragraph  (b)(3)(iv)(B)  of  this 
section  has  been  met,  the  permitting 
authority  will  issue  a  written  notice  of 
disapproval  of  the  certification 
application.  Upon  issuance  of  such 
notice  of  disapproval,  the  provisional 
certification  is  invalidated  by  the 
permitting  authority  and  the  data 
measured  and  recorded  by  each 
uncertified  monitoring  system  or 
component  thereof  shall  not  be 
considered  valid  quality-assured  data 
beginning  with  the  date  and  hour  of 
provisional  certification.  The  owner  or 
operator  shall  follow  the  procedures  for 
loss  of  certification  in  paragraph 
(b)(3)(v)  of  this  section  for  each 
monitoring  system  or  component 
thereof  which  is  disapproved  for  initial 
certification. 

(D)  Audit  decertification.  The 
permitting  authority  may  issue  a  notice 
of  disapproval  of  the  certification  status 
of  a  monitor  in  accordance  with 
§  96.72(b). 

(v)  Procedures  for  loss  of  certification. 
If  the  permitting  authority  issues  a 
notice  of  disapproval  of  a  certification 
application  under  paragraph 
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(b)(3)(iv)(C)  of  this  section  or  a  notice  of 
diaapproval  of  certification  status  under 
paragraph  (b)(3)(iv)(D)  of  this  section, 
then: 

(A)  The  owner  or  operator  shall 
substitute  the  following  values,  for  each 
hour  of  unit  operation  during  the  period 
of  invalid  data  beginning  with  the  date 
and  hour  of  provisional  certification  and 
continuing  until  the  time,  date,  and 
hour  specified  tmder  §  75.20(a)(5)(i)  of 
this  chiapter. 

(1)  For  units  using  or  intending  to 
monitor  fw  NOx  emission  rate  and  heat 
input  or  for  units  using  the  low  mass 
emission  excepted  meUiodology  under 
§  75.19  of  this  chapter,  the  maximum 
potential  NOx  emission  rate  and  the 
maximum  potential  hourly  heat  input  of 
the  imit. 

(2)  For  units  intending  to  monitor  for 
NOx  mass  emissions  using  a  NOx 

Eollutant  concentration  monitor  and  a 
ow  monitor,  the  maximum  potential 
concentration  of  NOx  and  the  maximum 
potential  flow  rate  of  the  unit  under 
section  2.1  of  appendix  A  of  part  75  of 
this  chapter. 

(B)  The  NOx  authorized  account 
representative  shall  submit  a 
notification  of  certification  retest  dates 
and  a  new  certification  application  in 
accordance  vrith  paragraphs  (b)(3)(i)  and 
(ii)  of  this  section;  and 

(C)  The  owner  or  operator  shall  repeat 
all  certification  tests  or  other 
requirements  that  were  failed  by  the 
monitoring  system,  as  indicated  in  the 
permitting  authority's  notice  of 
disapproval,  no  later  than  30  unit 
operating  days  after  the  date  of  issuance 
of  the  notice  of  disapproval. 

(c)  Initial  certification  and 
recertification  procedures  for  law  mass 
emission  units  using  the  excepted 
methodologies  under  §75.19  of  this 
chapter.  The  owner  or  operator  of  a  gas- 
fired  or  oil-fired  unit  using  the  low  mass 
emissions  excepted  methodology  under 
§  75.19  of  this  diapter  shall  meet  the 
applicable  general  operating 
requirements  of  §  75.10  of  this  chapter, 
the  applicable  reqtiirements  of  §  75.19  of 
thin  chapter,  and  the  applicable 
certification  requirements  of  §  96.71  of 
this  chapter,  except  that  the  excepted 
methodology  shall  be  deemed 
provisionally  certified  for  use  under  the 
NOx  Budget  Trading  Program,  as  of  the 
following  dates: 

(1)  For  imits  that  are  reporting  on  an 
annual  basis  under  §  96.74(d): 

(i)  For  a  unit  that  has  commences 
operation  before  its  compliance 
deadline  under  §  96.71(b).  from  January 
1  of  the  year  following  submission  of 
the  certification  application  for  approval 
to  use  the  low  mass  emissions  excepted 
methodology  under  §  75.19  of  this 


chapter  imtil  die  completion  of  the 
period  for  the  permitting  authority 
review;  or 

(ii)  For  a  tmit  that  commences 
operatimi  after  its  compliance  deadline 
under  §  96.71(b),  the  date  of  submission 
of  the  certification  application  for 
approval  to  use  the  low  mass  emissions 
excepted  methodology  imder  $  75.19  of 
this  chapter  until  the  completion  of  the 
period  for  permitting  authority  review, 
or 

(2)  For  units  that  are  reporting  on  a 
control  period  basis  undo' 
§  96.74(bX3Mii)  of  diis  part: 

(i)  For  a  unit  that  commenced 
operation  before  its  compliance 
deadline  under  §96. 71(b),  where  the 
certification  appUcation  is  submitted 
before  May  1,  from  May  1  of  the  year  of 
the  submission  of  the  certification 
application  for  approval  to  use  the  low 
mass  emissions  excepted  methodology 
\mder  §  75.19  of  this  chapter  until  the 
completion  of  the  period  for  the 
permitting  authority  review;  or 

(ii)  For  a  imit  that  commenced 
operation  before  its  Qomplianoe 
deadline  under  §  96.71(b),  ^ere  the 
certification  application  is  submitted 
after  May  1,  from  May  1  of  the  year 
foUowing  submission  of  the  certification 
application  for  approval  to  use  the  low 
mass  emissions  excepted  methodology 
under  §  75.19  of  this  chapter  until  the 
completion  of  the  period  for  the 
permitting  authority  review;  or 

(iii)  For  a  unit  that  commences 
operation  after  its  cunpliance  deadline 
imder  §  96.71(b),  where  the  unit 
commences  operation  before  May  1. 
from  May  1  of  the  year  that  the  unit 
commenced  operation,  until  the 
completion  of  the  period  for  the 
permitting  authority's  review. 

(iv)  For  a  unit  that  has  not  operated 
after  its  compliance  deadline  under 
§  96.71(b).  where  the  certification 
application  is  submitted  after  May  1.  but 
before  October  1st.  from  the  date  of 
submission  of  a  certification  application 
for  approval  to  use  the  low  mass 
emissicms  excepted  methodology  under 
§  75.19  of  this  chapter  until  the 
completion  of  the  period  for  the 
permitting  authority's  review. 

(d)  C^mfication/recatification 
procedures  for  alternative  monitoring 
systems.  The  NOx  authorized  account 
representative  representing  the  owner  at 
operator  of  each  unit  applying  to 
monitor  using  an  alternative  monitoring 
system  approved  by  the  Administrator 
and,  if  applicable,  the  permitting 
authority  under  subpart  E  of  part  75  of 
this  chapter  shall  apply  for  certification 
to  the  permitting  audwrity  prior  to  use 
of  the  system  under  the  NGbc  Trading 
Program.  The  NOx  authorized  account 


representative  shall  apply  for 
recntification  following  a  replacement, 
modification  or  diange  according  to  the 
procedures  in  paragraph  (b)  of  this 
section,  llie  owner  at  operator  of  an 
alternative  mooitoring  system  shall 
comply  with  the  notification  and 
application  requirements  for 
certification  accofding  to  the  procedures 
specified  in  paragraph  (bK3)  of  this 
section  and  §  75.20(f)  of  this  chapter . 

§Mb72   Out  o(  control  pertodik 

(a)  Whenever  any  mODitoring  system 
EbUs  to  meet  the  quality  assurance 
requirements  of  appendix  B  of  part  75 
of  this  chapter,  data  shall  be  substituted 
niring  the  applicaUe  ptooaduns  in 
subpart  D,  appendix  D,  or  appendix  E  of 
part  75  of  this  diapter. 

(b)  Audit  decertification.  Whenever 
both  an  audit  of  a  monitcving  system 
and  a  review  of  the  initial  certification 
or  recertification  application  reveal  that 
any  system  or  oomponent  should  not 
have  been  certified  or  recertified 
because  it  did  not  meet  a  particular 
perfuimance  specification  at  other 
requirement  under  §  96.71  or  the 
applicable  provisions  of  part  75  of  this 
copter,  botb  at  the  time  of  the  initial 
certification  or  recertification 
application  submission  and  at  the  time 
of  the  audit,  the  permitting  authority 
will  issue  a  notice  of  disapproval  of  the 
certification  status  of  such  system  or 
oomponenL  For  the  purposes  of  this 
paragraph,  an  audit  shall  be  either  a 
field  audit  or  an  audit  of  any 
information  submitted  to  Om  permitting 
authority  or  the  Administrate.  By 
issuing  the  notice  of  disapproval,  the 
permitting  authority  rev(^ces 
prospectively  the  oertificatian  status  of 
the  system  or  component  The  data 
measured  and  recorded  by  the  syston  or 
component  shall  not  be  considered 
vaUd  quality-assured  data  from  the  date 
of  iffiianr^  of  the  notification  of  the 
revcdwd  certification  status  until  the 
date  and  time  that  the  owner  or  operator 
completes  subsequently  approved  initial 
certification  or  recertification  tests.  The 
owner  or  operator  shall  follow  the 
initial  certification  or  recertification 
procedures  in  §  96.71  for  eadi 
disapproved  syston. 


{•6.73 

The  NOx  authorized  account 
representative  for  a  NOx  Budget  unit 
shall  submit  written  notice  to  the 
permitting  authority  and  the 
Administrator  in  accordance  with 
§  75.61  of  this  chapter,  except  that  if  the 
unit  is  not  subject  to  an  Add  Rain 
mnissions  limitation,  the  notification  is 
only  required  to  be  sent  to  the 
permitting  authority. 
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|96w74    RaoordhMplng and  raportinQ. 

(a)  General  provisions.  (1)  The  NOx 
authorized  account  representative  shall 
comply  with  all  recordkeeping  and 
reporting  requirements  in  this  section 
and  with  the  requirements  of  §  96.10(e). 

(2)  If  the  NOx  authorized  account 
representative  for  a  NOx  Budget  unit 
subject  to  an  Acid  Rain  Emission 
limitation  who  signed  and  certified  any 
submission  that  is  made  under  subpart 
F  or  G  of  part  75  of  this  chapter  and 
which  includes  data  and  information 
required  under  this  subpart  or  subpart  H 
of  part  75  of  this  chapter  is  not  the  same 
person  as  the  designated  representative 
or  the  alternative  designated 
representative  for  the  unit  under  pent  72 
of  this  chapter,  the  submission  must 
also  be  signed  by  the  designated 
representative  or  the  alternative 
designated  representative. 

(bj  Afoniton/ig  plans.  (1)  The  owner  or 
operator  of  a  unit  subject  to  an  Acid 
Rain  emissions  limitation  shall  comply 
with  requirements  of  §  75.62  of  this 
chapter,  except  that  the  monitoring  plan 
shall  also  include  all  of  the  information 
required  by  subpart  H  of  part  75  of  this 
chapter. 

(2)  The  owner  or  operator  of  a  unit 
that  is  not  subject  to  an  Acid  Rain 
emissions  limitation  shall  comply  with 
requiremenU  of  %  75.62  of  this  chapter, 
except  that  the  monitoring  plan  is  only 
required  to  include  the  information 
required  by  subpart  H  of  part  75  of  this 
chapter. 

(c)  Certification  applications.  The 
NOx  authorized  account  representative 
shall  submit  an  application  to  the 
permitting  authority  within  45  days 
after  completing  all  initial  certification 
or  recertincation  tests  required  under 
$96.71  including  the  information 
required  under  subpart  H  of  part  75  of 
this  chapter. 

(d)  Quarterly  reports.  The  NOx 
authorized  account  representative  shall 
submit  quarterly  reports,  as  follows: 

(1)  If  a  unit  is  subject  to  an  Acid  Rain 
emission  limitation  or  if  the  owner  or 
operator  of  the  NOx  budget  unit  chooses 
to  meet  the  annual  reporting 
requirements  of  this  subpart  H,  the  NOx 
authorized  account  representative  shall 
submit  a  quarterly  report  for  each 
calendar  quarter  beginning  with: 

(i)  For  units  that  elect  to  comply  with 
the  early  reduction  credit  provisions 
under  S  96.55  of  this  part,  the  calender 
quarter  that  includes  the  date  of  initial 
provisional  certification  under 
§96.7l(b)(3)(iii).  Data  shall  be  reported 
firom  the  date  and  hour  corresponding  to 
the  date  and  hour  of  provisional 
certification:  or 

(ii)  For  imits  commencing  of>eration 
prior  to  May  1.  2002  that  are  not 


required  to  certify  monitora  by  May  1. 
2000  under  §  96.70(b)(1),  the  earlier  of 
the  calender  quarter  that  includes  the 
date  of  initial  provisional  certification 
under  §96.71^)(3)(ui)  or,  if  the 
certification  tests  are  not  completed  by 
May  1.  2002,  the  partial  calender  quarter 
from  May  1,  2002  through  Jime  30, 
2002.  Data  shall  be  recorded  and 
reported  from  the  earlier  of  the  date  and 
hour  corresponding  to  the  date  and  hour 
of  provisional  certification  or  the  first 
hour  on  May  1,  2002;  or 

(iii)  For  a  unit  that  commences 
operation  after  May  1,  2002,  the 
calendar  quarter  in  which  the  unit 
commences  operation.  Data  shall  be 
reported  frY>m  the  date  and  hour 
corresponding  to  when  the  unit 
commenced  operation. 

(2)  If  a  NOx  budget  unit  is  not  subject 
to  an  Acid  Rain  emission  limitation, 
then  the  NOx  authorized  account 
representative  shall  either: 

(i)  Meet  all  of  the  requirements  of  part 
75  related  to  monitoring  and  reporting 
NOx  mass  emissions  during  the  entire 
year  and  meet  the  reporting  deadlines 
specified  in  paragraph  (d)(1)  of  this 
section:  or 

(ii)  Submit  quarterly  reports  only  for 
the  pwriods  from  the  earlier  of  May  1  or 
the  date  and  hour  that  the  owner  or 
operator  successfully  completes  all  of 
the  recertification  tests  required  under 
§  75.74(d)(3)  through  September  30  of 
each  year  in  accordance  with  the 
provisions  of  §  75.74(b)  of  this  chapter. 
The  NOx  authorized  accoimt 
representative  shall  submit  a  quarterly 
report  for  each  calendar  quarter, 
bc«inning  with: 

(A)  For  units  that  elect  to  comply  with 
the  early  reduction  credit  provisions 
under  §  96.55,  the  calender  quarter  that 
includes  the  date  of  initial  provisional 
certification  under  §96.71  (b)(3)(iii). 
Data  shall  be  reported  frxim  the  date  and 
hour  corresponding  to  the  date  and  hour 
of  nrovisional  certification:  or 

(B)  For  units  commencing  operation 
prior  to  May  1,  2002  that  are  not 
required  to  certify  monitora  by  May  1. 
2000  under  §  96.70(b)(1),  the  earlier  of 
the  calender  quarter  that  includes  the 
date  of  initial  provisional  certification 
under  §  96.71(b)(3)(iii).  or  if  the 
certification  tests  are  not  completed  by 
May  1,  2002.  the  partial  calender  quarter 
from  May  1,  2002  through  June  30, 
2002.  Data  shall  be  reported  from  the 
earlier  of  the  date  and  hour 
corresponding  to  the  date  and  hour  of 
provisional  certification  or  the  first  hoiu* 
of  May  1.  2002:  or 

(C)  For  units  that  commence 
operation  after  May  1,  2002  during  the 
control  period,  the  calender  quarter  in 
which  the  imit  commences  operation. 


Data  shall  be  reported  from  the  date  and 
hour  corresponding  to  when  the  unit 
commenced  operation:  or 

[D)  For  units  that  commence 
operation  after  May  1. 2002  and  before 
May  1  of  the  year  in  whidi  the  imit 
commences  operation,  the  earlier  of  the 
calender  quarter  that  includes  the  date 
of  initial  provisional  certification  under 
§96.71(b)(3)(ui)  or.  if  the  certification 
tests  are  not  completed  by  May  1  of  the 
year  in  which  the  unit  conunences 
operation.  May  1  of  the  year  in  which 
the  unit  commences  operation.  Data 
shall  be  reported  from  the  earlier  of  the 
date  and  hour  corresponding  to  the  date 
and  hour  of  provisional  certification  or 
the  first  hour  of  May  1  of  the  year  after 
the  unit  commences  operation. 

(£)  For  units  that  commence  operation 
after  May  1,  2002  and  after  September 
30  of  the  year  in  which  the  unit 
commences  operation,  the  earlier  of  the 
calender  quarter  that  includes  the  date 
of  initial  provisional  certification  under 
§96.71(b)(3)(iii)  or.  if  the  certification 
tests  are  not  completed  by  May  1  of  the 
year  after  the  unit  commences 
operation.  May  1  of  the  year  after  the 
unit  commences  operation.  Data  shall  be 
reported  from  the  earlier  of  the  date  and 
hour  corresponding  to  the  date  and  hour 
of  provisional  certification  or  the  first 
hoxu  of  May  1  of  the  year  after  the  unit 
commences  operation. 

(3)  The  NOx  authorized  account 
representative  shall  submit  each 
quarterly  report  to  the  Administrator 
within  30  days  following  the  end  of  the 
calendar  quarter  covered  by  the  report. 
Quarterly  reports  shall  be  submitted  in 
the  manner  specified  in  subpart  H  of 
part  75  of  this  chapter  and  §  75.64  of 
this  chapter. 

(i)  For  units  subject  to  an  Add  Rain 
Emissions  limitation,  quarterly  reports 
shall  include  all  of  the  data  and 
information  required  in  subpart  H  of 
part  75  of  this  chapter  for  each  NOx 
Budget  unit  (or  group  of  units  using  a 
common  stack)  as  well  as  information 
required  in  subpart  G  of  part  75  of  this 
chapter. 

(ii)  For  units  not  subject  to  an  Add 
Rain  Emissions  limitation,  quarterly 
reports  are  only  required  to  include  all 
of  the  data  and  information  required  in 
subpart  H  of  part  75  of  this  chapter  for 
each  NOx  Budget  unit  (or  group  of  units 
using  a  common  stack). 

(4)  Compliance  certification.  The  NOx 
authorized  account  representative  shall 
submit  to  the  Administrator  a 
compliance  certification  in  support  of 
each  quarterly  report  based  on 
reasonable  inquiry  of  those  persons  with 
primary  responsibiUty  for  ensuring  that 
all  of  the  unit's  emissions  are  correctly 
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and  fully  monitored.  The  certification 
shall  state  that: 

(i)  The  monitoring  data  submitted 
were  recorded  in  accordance  with  the 
applicable  requirements  of  this  subpart 
and  part  75  of  this  chapter,  induding 
the  quality  assurance  procediues  and 
spedfications:  and 

(ii)  For  a  unit  with  add-on  NOx 
emission  controls  and  for  all  hours 
where  data  are  substituted  in 
accordance  writh  §  75.34(a)(1)  of  this 
chapter,  the  add-on  emission  controls 
were  operating  within  the  range  of 
parametera  listed  in  the  monitoring  plan 
and  the  substitute  values  do  not 
systematically  underestimate  NOx 
emissions:  and 

(iii)  For  a  unit  that  is  reporting  on  a 
control  period  basis  under  §  96.74(d)  the 
NOx  emission  rate  and  NOx 
concentration  values  substituted  for 
missing  data  under  subpart  D  of  part  75 
of  this  chapter  are  calculated  vising  only 
values  from  a  control  period  and  do  not 
systematically  underestimate  NOx 
emissions. 

fM.7S    PalHlon& 

(a)  The  NOx  authorized  account 
represenUtive  of  a  NOx  Bud^  imit  that 
is  subject  to  an  Acid  Rain  emissions 
limitation  may  submit  a  petition  imder 
§  75.66  of  tbiis  chapter  to  the 
Administrator  requesting  approval  to 
apply  an  alternative  to  any  requirement 
of  this  subpart. 

-  (i)Apphcation  of  an  alternative  to 
any  requirement  of  this  subpart  is  in 
accordance  with  this  subpart  only  to  the 
extent  that  the  petition  is  approved  by 
the  Administrator,  in  consultation  with 
the  permitting  authority. 

(2)  Notwithstanding  paragraph  (a)(1) 
of  this  section,  if  the  petition  requests 
approval  to  apply  an  alternative  to  a 
requirement  concerning  any  additional 
CEMS  required  under  the  common  stack 
provisions  of  §  75.72  of  this  chapter,  the 
petition  is  governed  by  paragraph  (b)  of 
this  section. 

(b)  The  NOx  authorized  accoimt 
representative  of  a  NOx  Budget  unit  that 
is  not  subject  to  an  Add  Rain  emissions 
limitation  may  submit  a  petition  under 
§  75.66  of  this  chapter  to  the  permitting 
authority  and  the  Administrator 
requesting  approval  to  apply  an 
alternative  to  any  requirement  of  this 
subpart. 

(1)  The  NOx  authorized  account 
representative  of  a  NOx  Budget  unit  that 
is  subject  to  an  Acid  Rain  emissions 
limitation  may  submit  a  {>etition  under 
§  75.66  of  this  chapter  to  the  permitting 
authority  and  the  Administrator 
requesting  approval  to  apply  an 
alternative  to  a  requirement  concerning 
any  additional  C^S  required  under  the 


common  stadc  provisions  of  S  75.72  of 
this  chapter  or  a  NOx  concentration 
CEMS  used  under  7S.71(a)(2)  of  this 
chapter. 

(2)  Application  of  an  alternative  to 
any  requirement  of  this  subpart  is  in 
accordance  with  this  subpart  only  to  the 
extent  the  petition  under  paragraph  (b) 
of  this  section  is  approved  by  both  the 
I>ermitting  authority  and  the 
Administrator. 

$96.79    Addnional  raqmramente  to  provide 
heallnput  date  for  allocations  purpoees. 

(a)  The  owner  or  operator  of  a  unit 
that  elects  to  monitor  and  report  NOx 
Mass  emissions  using  a  NOx 
concentration  system  and  a  flow  system 
shall  also  monitor  and  report  heat  input 
at  the  unit  level  using  the  procedures  set 
forth  in  part  75  of  this  chapter  for  any 
source  located  in  a  state  developing 
source  allocations  based  upon  heat 
input. 

(b)  The  owner  or  operator  of  a  unit 
that  monitor  and  report  NOx  Mass 
emissions  using  a  NOx  concentration 
system  and  a  flow  system  shall  also 
monitor  and  report  heat  input  at  the 
unit  level  using  the  procedures  set  forth 
in  part  75  of  this  chapter  for  any  source 
that  is  applying  for  early  reduction 
credits  under  $  96.55. 

Subpart  I— Indivklual  Unit  Opt-ins 

$96.80    Applicability. 

A  unit  that  is  in  the  State,  is  not  a 
NOx  Budget  unit  under  §  96.4,  vents  all 
of  its  emissions  to  a  stack,  and  is 
operating,  may  qualify,  under  this 
subpart,  to  become  a  NOx  Budget  opt- 
in  source.  A  unit  that  is  a  NOx  Budget 
unit,  is  covered  by  a  retired  unit 
exemption  under  §  96.5  that  is  in  effect, 
or  is  not  operating  is  not  eligible  to 
become  a  NOx  Budget  opt-in  source. 


$96.81 

Except  otherwise  as  provided  in  this 
part,  a  NOx  Budget  opt-in  source  shall 
be  treated  as  a  NOx  Budget  unit  fior 
purposes  of  applying  subparts  A 
through  H  of  this  part. 

$06.82    NOx auttwrtied account 


A  unit  for  which  an  application  for  a 
NOx  Budget  opt-in  permit  is  submitted 
and  not  denied  or  withdrawn,  or  a  NOx 
Budget  opt-in  source,  located  at  the 
same  source  as  one  or  more  NOx  Budget 
units,  shall  have  the  same  NOx 
authorized  account  representative  as 
such  NOx  Budget  units. 

$96.83    Applying  for  NOx  Budget  opt-m 
permit. 

(a)  Applying  for  initial  NOx  Budget 
opt-in  permit.  In  order  to  apply  for  an 


initial  NOx  Budget  opt-in  permit,  the 
NOx  authorized  account  representative 
of  a  unit  qualified  under  §96.80  may 
submit  to  the  permitting  authority  at 
any  time,  except  as  provided  under 
§  96.86(g): 

(1)  A  complete  NOx  Budget  permit 
application  under  §  96.22: 

(2)  A  monitoring  plan  submitted  in 
accordance  with  subpart  H  of  this  part; 
and 

(3)  A  complete  account  certificate  of 
representation  under  §  96.13,  if  no  NOx 
authorized  account  representative  has 
been  previously  designated  for  the  unit. 

(b)  Duty  to  reapply.  The  NOx 
authorized  account  representative  of  a 
NOx  Budget  opt-in  source  shall  submit 
a  complete  NOx  Budget  permit 
application  under  §  96.22  to  renew  the 
NOx  Budget  opt-in  permit  in  accordance 
with  §  96.21(c)  and,  if  applicable,  an 
updated  monitoring  plan  in  accordance 
with  subpart  H  of  this  part. 

$96^4   OpMnproceea. 

The  permitting  authority  will  issue  or 
deny  a  NOx  Bu<i^  opt-in  permit  for  a 
unit  for  which  an  initial  appUcation  for 
a  NOx  Budget  opt-in  permit  under 
§  96.83  is  submitted,  in  accordance  with 
§  96.20  and  the  following: 

(a)  Interim  review  of  monitoring  plan. 
The  permitting  authority  will 
determine,  on  an  interim  basis,  the 
suffidency  of  the  monitoring  plan 
accompanying  the  initial  appUcation  for 
a  NOx  Budget  opt-in  permit  under 
§96.83.  A  monitoring  plan  issuffident, 
for  purposes  of  interim  review,  if  the 
plan  appears  to  contain  informaticm 
demonstrating  that  the  NOx  emissions 
rate  and  heat  input  of  the  unit  are 
monitored  and  reported  in  accordance 
with  subpart  H  of  this  part.  A 
determination  of  suffidency  shall  not  be 
construed  as  acceptance  or  approval  of 
the  unit's  monitoring  plan. 

(b)  If  the  permitting  authority 
determines  that  the  unit's  monitoring 
plan  is  sufficient  under  paragraph  (a)  of 
this  section  and  after  completion  of 
monitoring  system  certification  under 
subpart  H  of  this  part,  the  NOx 
emissions  rate  and  the  heat  input  of  the 
unit  shall  be  monitored  and  reported  in 
accordance  with  subpart  H  of  this  part 
for  one  full  control  period  during  which 

monitoring  system  availability  is  not 

less  than  90  percent  and  during  whidi 
the  unit  is  in  hill  compliance  %vith  any 
appUcable  State  or  Federal  emissions  or 
emissions-related  requirements.  Solely 
for  purposes  of  applying  the 
requirements  in  the  prior  sentence,  the 
unit  shall  be  treated  as  a  "NOx  Budget 
unit"  prior  to  issuance  of  a  NOx  Budget 
opt-in  permit  covering  the  unit 
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(c)  Based  on  the  information 
monitored  and  reported  under 
paragraph  (b)  of  this  section,  the  unit's 
baseline  heat  rate  shall  be  calculated  as 
the  unit's  total  heat  input  (in  mmBtu) 
for  the  control  period  and  the  unit's 
baseline  NOx  emissions  rate  shall  be 
calculated  as  the  unit's  total  NOx 
emissions  (in  lb)  for  the  control  period 
divided  by  the  unit's  baseline  heat  rate. 

(d)  After  calculating  the  baseline  heat 
input  and  the  baseline  NOx  emissions 
rate  for  the  unit  under  f>aragraph  (c)  of 
this  section,  the  permitting  authority 
will  serve  a  draft  NOx  Budget  opt-in 
permit  on  the  NOx  authorized  account 
representative  of  the  unit. 

(e)  Confirmation  of  intention  to  opt-in. 
Within  20  days  after  the  issuance  ef  the 
draft  NOx  Budget  opt-in  permit,  the 
NOx  authorized  account  representative 
of  the  unit  must  submit  to  the 
permitting  authority  a  confirmation  of 
the  intention  to  opt  in  the  unit  or  a 
withdrawal  of  the  application  for  a  NOx 
Budget  opt-in  permit  under  §  96.83.  The 
permitting  authority  will  treat  the 
failure  to  make  a  timely  submission  as 

a  withdrawal  of  the  NOx  Budget  opt-in 
permit  application. 

(f)  Issuance  of  draft  NOx  Budget  opt- 
in  permit.  If  the  NOx  authorized  account 
representative  confirms  the  intention  to 
opt-in  the  unit  under  paragraph  (e)  of 
this  section,  the  permitting  authority 
will  issue  the  draft  NOx  Budget  opt-in 
permit  in  accordance  with  §  96.20. 

(g)  Notwithstanding  paragraphs  (a) 
through  (f)  of  this  section,  if  at  any  time 
before  issuance  of  a  draft  NOx  Budget 
opt-in  permit  for  the  unit,  the  permitting 
authority  determines  that  the  unit  does 
not  qualify  as  a  NOx  Budget  opt-in 
source  under  §  96.80,  the  permitting 
authority  will  issue  a  draft  denial  of  a 
NOx  Budget  opt-in  permit  for  the  unit 
in  accordance  with  §  96.20. 

(h)  Withdrawal  of  application  for  NOx 
Budget  opt-in  permit.  A  NOx  authorized 
account  representative  of  a  unit  may 
withdraw  its  application  for  a  NOx 
Budget  opt-in  permit  under  §  96.83  at 
any  time  prior  to  the  issuance  of  the 
final  NOx  Budget  opt-in  permit.  Once 
the  application  for  a  NOx  Budget  opt-in 
permit  is  withdrawn,  a  NOx  authorized 
account  representative  wanting  to 
reapply  must  submit  a  new  application 
for  a  NOx  Budget  permit  under  $  96.83. 

(i)  Effective  date.  The  effective  date  of 
the  initial  NOx  Budget  opt-in  permit 
shall  be  May  1  of  the  first  control  period 
starting  after  the  issuance  of  the  initial 
NOx  Budget  opt-in  permit  by  the 
permitting  authority.  The  unit  shall  be 
a  NOx  Budget  opt-in  source  and  a  NOx 
Budget  unit  as  of  the  effective  date  of 
the  initial  NOx  Budget  opt-in  permit. 


f96.8S    NOx  Budget  opMn  permH 
contents. 

(a)  Each  NOx  Budget  opt-in  permit 
(including  any  draft  or  proposed  NOx 
Budget  opt-in  permit,  if  applicable)  will 
contain  all  elements  required  for  a 
complete  NOx  Budget  opt-in  |}ermit 
application  under  §96.22  as  approved 
or  adjusted  by  the  permitting  authority. 

(b)  Each  NOx  Budget  opt-in  permit  is 
deemed  to  incorporate  automatically  the 
definitions  of  terms  under  §  96.2  and. 
upon  recordation  by  the  Administrator 
under  subpart  F.  G.  or  I  of  this  part, 
every  allocation,  transfer,  or  deduction 
of  NOx  allowances  to  or  from  the 
compliance  accounts  of  each  NOx 
Budget  opt-in  source  covered  by  the 
NOx  Budget  opt-in  permit  or  the 
overdraft  account  of  the  NOx  Budget 
source  where  the  NOx  Budget  opt-in 
source  is  located. 

196.86    WMMrawal  from  NOx  Budget 
Trading  Program. 

(a)  Requesting  withdrawal.  To 
withdraw  fitim  the  NOx  Budget  Trading 
Program,  the  NOx  authorized  account 
representative  of  a  NOx  Budget  opt-in 
source  shall  submit  to  the  permitting 
authority  a  request  to  withdraw  effective 
as  of  a  specified  date  prior  to  May  1  or 
after  September  30.  The  submission 
shall  be  made  no  later  than  90  days 
prior  to  the  requested  effective  date  of 
withdrawal. 

(b).  Conditions  for  withdrawal.  Before 
a  NOx  Budget  opt-in  source  covered  by 
a  request  under  paragraph  (a)  of  this 
section  may  withdraw  from  the  NOx 
Budget  Trading  Program  and  the  NOx 
Budget  opt-in  permit  may  be  terminated 
under  paragraph  (e)  of  this  section,  the 
following  conditions  must  be  met: 

(1)  For  the  control  period  immediately 
before  the  withdrawal  is  to  be  effective, 
the  NOx  authorized  account 
representative  must  submit  or  must 
have  submitted  to  the  permitting 
authority  an  annual  compliance 
certification  report  in  accordance  with 
$96.30. 

(2)  If  the  NOx  Budget  opt-in  source 
has  excess  emissions  for  the  control 
period  immediately  before  the 
withdrawal  is  to  be  effective,  the 
Administrator  will  deduct  or  has 
deducted  from  the  NOx  Budget  opt-in 
source's  compliance  account,  or  the 
overdraft  account  of  the  NOx  Budget 
source  where  the  NOx  Budget  opt-in 
source  is  located,  the  full  amount 
required  under  §  96.54(d)  for  the  control 
period. 

(3)  After  the  requirements  for 
withdrawal  under  paragraphs  (b)(1)  and 
(2)  of  this  section  are  met.  the 
Administrator  will  deduct  from  the  NOx 
Budget  opt-in  source's  compliance 


account,  or  the  overdraft  account  of  the 
NOx  Budget  source  where  the  NOx 
Budget  opt-in  source  is  located,  NOx 
allowances  equal  in  number  to  and 
allocated  for  the  same  or  a  prior  control 
period  as  any  NOx  allowances  allocated 
to  that  source  under  §  96.88  for  any 
control  period  for  which  the  withdrawal 
is  to  be  effective.  The  Administrator  will 
close  the  NOx  Budget  opt-in  source's 
compliance  account  and  will  establish, 
and  transfer  any  remaining  allowances 
to,  a  new  general  account  for  the  ovtmers 
and  operators  of  the  NOx  Budget  opt-in 
source.  The  NOx  authorized  account 
representative  for  the  NOx  Budget  opt- 
in  source  shall  become  the  NOx 
authorized  account  representative  for 
the  general  account. 

(cj  A  NOx  Budget  opt-in  source  that 
%vithdraws  from  the  NOx  Budget 
Trading  Program  shall  comply  with  all 
requirements  under  the  NOx  Budget 
Trading  Program  concerning  all  yeare 
for  which  such  NOx  Budget  opt-in 
source  was  a  NOx  Budget  opt-in  source, 
even  if  such  requirements  arise  or  must 
be  complied  with  after  the  withdrawal 
takes  effect. 

(d)  Notification.  (1)  After  the 
requirements  for  withdrawal  under 
para^phs  (a)  and  (b)  of  this  section  are 
met  (including  deduction  of  the  full 
amount  of  NOx  allowances  required), 
the  permitting  authority  will  issue  a 
notification  to  the  NOx  authorized 
account  representative  of  the  NOx 
Budget  opt-in  source  of  the  acceptance 
of  the  withdrawal  of  the  NOx  Budget 
opt-in  source  as  of  a  specified  effective 
date  that  is  after  such  requirements  have 
been  met  and  that  is  prior  to  May  1  or 
after  September  30. 

(2)  If  the  requirements  for  withdrawal 
under  paragraphs  (a)  and  (b)  of  this 
section  are  not  met,  the  permitting 
authority  will  issue  a  notification  to  the 
NOx  audiorized  account  representative 
of  the  NOx  Budget  opt-in  source  that  the 
NOx  Budget  opt-in  source's  request  to 
withdraw  is  denied.  If  the  NOx  Budget 
opt-in  source's  request  to  withdraw  is 
denied,  the  NOx  Budget  opt-in  source 
shall  remain  subject  to  the  requirements 
for  a  NOx  Budget  opt-in  source. 

(e)  Permit  amendment.  After  the 
permitting  authority  issues  a 
notification  under  paragraph  (d)(1)  of 
this  section  that  the  requirements  for 
withdrawal  have  been  met,  the 
permitting  authority  will  revise  the  NOx 
Budget  permit  covering  the  NOx  Budget 
opt-in  source  to  terminate  the  NOx 
Budget  opt-in  permit  as  of  the  effective 
date  specified  under  paragraph  (d)(1)  of 
this  section.  A  NOx  Budget  opt-in 
source  shall  continue  to  be  a  NOx 
Budget  opt-in  source  until  the  effective 
date  of  the  termination.  : 
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(f)  Reapplication  upon  failure  to  meet 
conditions  of  withdrawal.  If  the 
permitting  authority  denies  the  NOx 
Budget  opt-in  source's  request  to 
withdraw,  the  NOx  authorized  account 
representative  may  submit  another 
request  to  withdraw  in  accordance  with 
paragraphs  (a)  and  (b)  of  this  section. 

(g)  Ability  to  return  to  the  NOx  Budget 
Trading  Program.  Once  a  NOx  Budget 
opt-in  source  withdraws  fit}m  the  NOx 
Budget  Trading  Program  and  its  NOx 
Budget  opt-in  permit  is  terminated 
under  this  section,  the  NOx  authority 
account  representative  may  not  submit 
another  application  for  a  NOx  Budget 
opt-in  i}ermit  under  §  96.83  for  the  unit 
prior  to  the  date  that  is  4  years  after  the 
date  on  which  the  terminated  NOx 
Budget  opt-in  p>ermit  became  effective. 

$96.87   Cttanga  in  regulatory  status. 

(a)  Notification.  When  a  NOx  Budget 
opt-in  source  becomes  a  NOx  Budget 
unit  under  §  96.4,  the  NOx  authorized 
account  representative  shall  notify  in 
writing  the  permitting  authority  and  the 
Administrator  of  such  change  in  the 
NOx  Budget  opt-in  source's  regulatory 
status,  within  30  days  of  such  change. 

(b)  Permitting  auUtority's  and 
Administrator's  action.  (l)(i)  When  the 
NOx  Budget  opt-in  source  becomes  a 
NOx  Budget  unit  under  §  96.4,  the 
permitting  authority  will  revise  the  NOx 
Budget  opt-in  source's  NOx  Budget  opt- 
in  permit  to  meet  the  requirements  of  a 
NOx  Budget  permit  under  §  96.23  as  of 
an  effective  date  that  is  the  date  on 
which  such  NOx  Budget  opt-in  source 
becomes  a  NOx  Budget  unit  under 
§96.4. 

(ii)(A)  The  Administrator  will  deduct 
from  the  compliance  account  for  the 
NOx  Budget  unit  under  paragraph 
(b)(l)(i)  of  this  section,  or  the  overdraft 
account  of  the  NOx  Budget  source 
where  the  unit  is  located.  NOx 
allowances  equal  in  number  to  and 
allocated  for  the  same  or  a  prior  control 
period  as: 

(1)  Any  NOx  allowances  allocated  to 
the  NOx  Budget  unit  (as  a  NOx  Budget 
opt-in  source)  under  §  96.88  for  any 
control  period  after  the  last  control 
period  during  which  the  unit's  NOx 
Budget  opt-in  permit  was  effective;  and 

(2)  If  the  effective  date  of  the  NOx 
Budget  permit  revision  under  paragraph 
(b)(l)(i)  of  this  section  is  during  a 
control  period,  the  NOx  allowances 
allocated  to  the  NOx  Budget  unit  (as  a 
NOx  Budget  opt-in  source)  under 

§  96.88  for  the  control  period  multiplied 
by  the  ratio  of  the  number  of  days,  in 
the  control  period,  starting  with  the 
effective  date  of  the  permit  revision 
under  paragraph  (b)(l)(i)  of  this  section. 


divided  by  the  total  number  of  days  in 
the  control  period. 

(B)  The  NOx  authorized  account 
representative  shall  ensure  that  the 
compliance  account  of  the  NOx  Budget 
unit  under  paragraph  (b)(l)(i)  of  this 
section,  or  the  overdraft  account  of  the 
NOx  Budget  source  where  the  unit  is 
located,  includes  the  NOx  allowances 
necessary  for  completion  of  the 
deduction  under  paragraph  (b)(l)(ii)(A) 
of  this  section.  If  the  compliance 
account  or  overdraft  account  does  not 
contain  sufficient  NOx  allowances,  the 
Administrator  will  deduct  the  required 
number  of  NOx  allowances,  regardless 
of  the  control  period  for  which  they 
were  allocated,  whenever  NOx 
allowances  are  recorded  in  either 
account. 

(iii)(A)  For  every  control  period 
during  which  the  NOx  Budget  permit 
revised  under  i}aragraph  (b)(l)(i)  of  this 
section  is  effective,  the  NOx  Budget  unit 
under  paragraph  (b)(l)(i)  of  this  section 
will  be  treated,  solely  for  purposes  of 
NOx  allowance  allocations  imder 
§  96.42.  as  a  unit  that  commenced 
operation  on  the  effective  date  of  the 
NOx  Budget  permit  revision  under 
paragraph  (b)(l)(i)  of  this  section  and 
will  be  allocated  NOx  allowances  under 
§96.42. 

(B)  Notwithstanding  paragraph 
(b)(l)(iii)(A)  of  this  section,  if  the 
effective  date  of  the  NOx  Budget  permit 
revision  under  paragraph  (b)(l)(i)  of  this 
section  is  during  a  control  period,  the 
following  nimiber  of  NOx  allowances 
will  be  allocated  to  the  NOx  Budget  unit 
imder  paragraph  (b)(l)(i]  of  this  section 
under  §96.42  for  the  control  period:  the 
number  of  NOx  allowances  otherwise 
allocated  to  the  NOx  Budget  unit  under 
§  96.42  for  the  control  period  multiplied 
by  the  ratio  of  the  number  of  days,  in 
the  control  period,  starting  with  the 
effective  date  of  the  permit  revision 
under  paragraph  (b)(l)(i)  of  this  section, 
divided  by  the  total  number  of  days  in 
the  control  period. 

(2)(i)  When  the  NOx  authorized 
account  representative  of  a  NOx  Budget 
opt-in  source  does  not  renew  its  NOx 
Budget  opt-in  permit  imder  §  96.83(b). 
the  Administrator  will  deduct  from  the 
NOx  Budget  opt-in  unit's  compliance 
account,  or  the  overdraft  account  of  the 
NOx  Budget  source  where  the  NOx 
Bud^t  opt-in  source  is  located,  NOx 
allowances  equal  in  number  to  and 
allocated  for  the  same  or  a  prior  control 
period  as  any  NOx  allowances  allocated 
to  the  NOx  Budget  opt-in  source  under 
§  96.88  for  any  control  period  after  the 
last  control  period  for  which  the  NOx 
Budget  opt-in  permit  is  effective.  The 
NOx  authorized  account  representative 
shall  ensure  that  the  NOx  Budget  opt-in 


source's  compliance  account  or  the 
overdraft  account  of  the  NOx  Budget 
source  where  the  NOx  Budget  opt-in 
source  is  located  includes  the  NOx 
allowances  necessary  for  completion  of 
such  deduction.  If  the  compliance 
account  or  overdraft  accoimt  does  not 
contain  sufficient  NOx  allowances,  the 
Administrator  will  deduct  the  required 
number  of  NOx  allowances,  reganlless 
of  the  control  period  for  which  they 
were  allocated,  whenever  NOx 
allowances  are  recorded  in  either 
account. 

(ii)  After  the  deduction  under 
paragraph  (b)(2)(i)  of  this  section  is 
completed,  the  Administrator  will  close 
the  NOx  Budget  opt-in  source's 
compliance  account.  If  any  NOx 
allowances  remain  in  the  compliance 
account  after  completion  of  such 
deduction  and  any  deduction  under 
§  96.54.  the  Administrator  will  close  the 
NOx  Budget  opt-in  source's  compliance 
account  and  will  establish,  and  transfer 
any  remaining  allowances  to.  a  new 
general  account  for  the  owners  and 
operators  of  the  NOx  Budget  opt-in 
source.  The  NOx  authorized  account 
representative  for  the  NOx  Budget  opt- 
in  source  shall  become  the  NOx 
authorized  account  representative  for 
the  general  account. 

196.88    NOx  allewanca  aWocattons  to  opt- 
In  units. 

(a)  NOx  allowance  allocation.  (1)  By 
December  31  immediately  before  the 
first  control  period  for  which  the  NOx 
Budget  opt-in  permit  is  effective,  the 
permitting  authority  will  allocate  NOx 
allowances  to  the  NOx  Budget  opt-in 
source  and  submit  to  the  Administrator 
the  allocation  for  the  control  period  in 
accordance  with  paragraph  (b)  of  this 
section. 

(2)  By  no  later  than  December  31.  after 
the  first  control  period  for  which  the 
NOx  Budget  opt-in  permit  is  in  effect, 
and  December  31  of  each  year  thereafter, 
the  permitting  authority  will  allocate 
NOx  allowances  to  the  NOx  Budget  opt- 
in  source,  and  submit  to  the 
Administrator  allocations  for  the  next 
control  period,  in  accordance  with 
paragraph  (b)  of  this  section. 

(b)  For  each  omtrol  pniod  for  which 
the  NOx  Budget  opt-in  source  has  an 
approved  NOx  Budget  opt-in  permit,  the 
NOx  Budget  opt-in  source  will  be 
allocated  NOx  allowances  in  accordance 
with  the  following  procedures: 

(1)  The  heat  input  (in  mmBtu)  used 
for  circulating  NOx  allowance 
allocations  will  be  the  lesser  of: 

(i)  The  NOx  Budget  opt-in  source's 
baseline  heat  input  determined 
pureuant  to  §  96.84(c):  or 
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(ii)  The  NOx  Budget  opt-in  aouroe's 
heat  input,  as  detennined  in  accordance 
with  subpart  H  of  this  part,  for  the 
control  period  in  the  year  prior  to  the 
year  of  the  control  period  for  which  the 
NOx  allocations  are  being  calculated. 

(2)  The  permitting  authority  will 
allocate  NOx  allowances  to  the  NOx 
Budget  opt-in  source  in  an  amount 
equaling  the  heat  input  (in  mmBtu) 
determined  under  paragraph  (b)(1)  of 
this  section  multiplied  by  the  lesser  of: 

(i)  The  NOx  Budget  opt-in  source's 
baseline  NOx  emissions  rate  (in  lb/ 
mmBtu)  determined  purstiant  to 
§  96.84(c):  or 

(ii)  The  most  stringent  State  or 
Federal  NOx  emissions  limitation 
applicable  to  the  NOx  Budget  opt-in 
source  during  the  control  period. 

Subpart  J-MoMI*  and  ArM  SourcM 
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DEPARTMEHT  OF  EDUCATION 

Ltot  of  Approvvd  "AbUlty-to-BwMm" 
TMts  and  PaMing  Scotm 

AOENCY:  Department  of  Education. 
action:  Update  Notice. 

summary:  The  Secretary  gives  notice 
that  he  has  approved  the  American 
College  Testing  Service  {ACT)  test  as  an 
"ability-to-benefit"  (ATB)  test.  The  ACT 
test  consists  of  a  test  in  English  and  a 
test  in  Math.  The  Secretary  has 
approved  the  score  of  14  as  the  passing 
score  for  the  English  test  and  the  score 
of  15  as  the  passing  score  for  the  Math 
test. 

The  Secretary  has  approved  this  test 
and  passing  score  under  the  authority  of 
section  484(d)  of  the  Higher  Education 
Act  of  1965.  as  amended  (HEA)  and  the 
regulations  the  Secretary  promulgated  to 
implement  that  section  in  34  CFR  Part 
668,  Subpart  ).  An  institution  must  use 
this  test,  or  one  of  the  other  previously 
approved  ATB  tests  listed  in  this  notice 
to  determine  if  a  student,  who  does  not 
have  a  high  school  diploma  or  its 
recognized  equivalent,  is  eligible  to 
receive  funds  under  any  title  IV.  HEA 
program.  The  tiUe  IV,  HEA  programs 
include  the  Federal  Pell  Grant,  Federal 
Family  Education  Loan,  William  D. 
Ford  Federal  Direct  Loan,  Federal 
Peridns  Loan,  Federal  Work-Study, 
Federal  Supplemental  Educational 
Opportimity  Grant,  and  State  Student 
Incentive  Grant  programs. 
FOR  FURTHER  INFORMATION  CONTACT: 
Lorraine  Kennedy,  U.S.  Department  of 
Education,  600  Independence  Avenue, 
SW.  Regional  Office  Building  3.  Room 
3045,  Washington,  DC  20202-5451, 
Telephone:  (202)  708-8242.  Individuals 
who  use  a  telecommunications  device 
for  the  deaf  (TDD)  may  call  the  Federal 
Information  Relay  Service  (FIRS)  at  1- 
800-677-8339  between  8  a.m.  and  8 
p.m..  Eastern  time,  Monday  through 
Friday. 

Individuals  with  disabilities  may 
obtain  this  doounent  in  an  alternate 
format  (e.g..  Braille,  large  print, 
audiotape,  or  computer  diskette)  on 
request  to  the  contact  person  listed  in 
the  preceding  paragraph. 
SUPPLEMDfTARY  INFORMATION:  The 
Secretary  is  publishing  this  notice 
because,  under  34  CFR  668.145(c)(1), 
when  the  Secretary  approves  an  ATB 
test,  the  Secretary  publishes  the  name  of 
the  test  and  the  passing  scores  on  the 
test  in  the  Federal  Kef^tar. 

The  ACT  test  is  approved  for  five- 
years,  unless  the  Secretary  withdraws 
this  approval  or  the  pubUsher  requests 
that  approval  of  the  test  be  withdjrawn. 
In  either  case,  the  Secretary  will  publish 


a  notice  in  the  Federal  Register 
indicating  this  change.  For  the' 
convenience  of  institutions  participating 
in  the  title  IV,  HEA  Programs  and  other 
parties,  the  following  is  a  listing  of  the 
nine  approved  ATB  tests  and  passing 
scores. 

1.  American  Ck>llege  Testing  (ACT): 
(English  and  Math) 

Passing  Scores:  The  approved  passing 
scores  on  this  test  are  as  followrs: 
English  (14)  and  Math  (15). 

Publisher:  The  test  publisher  and  the 
address,  contact  person,  telephone,  and 
fax  number  of  the  test  publisher  are: 
American  College  Testing  (ACT). 
Placonent  Assessment  Programs.  2201 
North  Dodge  Street,  P.O.  Box  168,  Iowa 
City.  Iowa  52243,  Contact:  James  Maxey, 
Telephone:  (319)  337-1100,  Fax:  (319) 
337-1790. 

2.  ASSET  Program:  Basic  Skills  Tests 
(Reading,  Writing,  and  Numerical}— 
Forms  B2  and  C2. 

Passing  Scores:  The  approved  passing 
scores  on  this  test  are  as  follows: 
Reading  (34),  Writing  (34).  and 
Numerical  (33). 

Publishv:  lie  test  publisher  and  the 
address,  contact  person,  telephone,  and 
fax  number  of  the  test  publi^er  are: 
American  College  Testing  (ACT). 
Placement  Assessment  Programs,  2201 
North  Dodge  Street,  P.O.  Box  168,  Iowa 
City,  Iowa  52243,  Contact:  John  D.  Roth, 
Telephone:  (319)  337-1030,  Fax:  (319) 
337-1790. 

3.  Career  Programs  Assessment 
(CPAT)  Basic  Skills  Subtests  (Language 
Usage,  Reading  and  Numerical} — Forms 
A,  B.  and  C. 

Passing  Scores:  The  approved  passing 
scores  on  this  test  are  as  fellows: 
Language  Usage  (43),  Reading  (44),  and 
Numerical  (42). 

Publisher:  The  test  publisher  and  the 
address,  contact  person,  telephone,  and 
fax  number  of  the  test  publisher  are: 
American  College  Testing  (ACT), 
Placement  Assessment  Programs,  2201 
North  Dodge  Street,  P.O.  Box  168,  Iowa 
City,  Iowa  52243,  Contact:  John  D.  Roth, 
Telephone:  (319)  337-1030.  Fax:  (319) 
337-1790. 

4.  COMPASS  Subtests:  Prealgebra/ 
Numerical  Skills  Placement,  Reading 
Placement,  and  Writing  Placement. 

Passing  Scores:  The  approved  passing 
scores  on  this  test  are  as  follows: 
Prealgebra/Numerical  (21).  Reading  (60). 
and  Writing  (31). 

Publisher:  The  test  publisher  and  the 
address,  contact  person,  telephone,  and 
fax  number  of  the  test  publisner  are: 
American  College  Testing  (ACT), 
Placement  Assessment  Prt^grams,  2201 
North  Dodge  Street,  P.O.  Box  168,  Iowa 
City,  Iowa  52243.  Contact:  John  D.  Roth, 


Telephwe:  (319)  337-1030,  Fax:  (319) 
337-1790. 

5.  Computerized  Placement  Tests 
(CPTs)/Accuplacer  (Reading 
Comprehension,  Sentence,  Skills,  and 
Arithmetic). 

Passing  Scores:  The  approved  passing 
scores  on  this  test  are  as  follows: 
Reading  Comprehension  (52),  Sentence 
Skills  (60).  and  Arithmetic  (36). 

Publisher:  The  test  publisher  and  the 
address,  contact  person,  telephone,  and 
fax  number  of  the  test  publisher  are:  The 
College  Board.  45  Coltunbus  Avenue. 
New  Yorii.  New  York  10023-6992. 
Contact:  Ms.  Loretta  M.  Chiuch. 
Telephone:  (212)  713-8000.  Fax:  (212) 
713-8063. 

6.  Descriptive  Tests:  Descriptive  Tests 
of  Language  Skills  (DTLS)  (Reading 
Comprehension,  Sentence  Structure  and 
Conventions  of  Written  English}— Forms 
MK-3KDT  and  MK-3WT:  and 
Descriptive  Tests  of  Mathematical  Skills 
(DTMS)  (Arithmetic}— Forms  M-K-3KDT 
andMK-3LDT. 

Passing  Scores:  The  approved  passing 
scores  on  this  test  are  as  follows: 
Reading  Comprehension  (108).  Sentence 
Structure  (9).  Conventions  of  Written 
English  (309).  and  Arithmetic  (506). 

Publisher:  The  test  publisher  and  the 
address,  contact  person,  telephone,  and 
fax  number  of  the  test  publisher  are:  The 
College  Board.  45  Columbus  Avenue. 
New  York.  New  Yoric  10023-6992. 
Contact:  Ms.  Loretta  M.  Church. 
Telephone:  (212)  713-8000,  Fax:  (212) 
713-8063. 

7.  Test  of  Adult  Basic  Education 
(TABE):  (Reading.  Mathematics 
Computation,  Applied  Mathematics 
Language,  and  Spelling) — Forms  5  tmd 
6.  Level  A. 

Passing  Scores:  The  approved  passing 
scores  on  this  test  are  as  follows: 
Reading  (768).  Mathematics 
Computation  (804),  Applied 
Mathematics  Concepts  and  Applications 
(759).  Language  (714).  and  Spelling 
(749). 

Publisher:  The  test  publisher  and  the 
address,  contact  person,  telephone,  and 
fax  number  of  the  test  publisher  are: 
CTB/McGraw-Hill,  11301  JoUyville 
Road,  Townhouse  1-4,  Austin,  TX 
78759,  Contact:  Ms.  Lome  Harrison. 
Telephone:  (512)  349-7578.  Fax:  (512) 
349-7580. 

8.  Test  of  Adult  Basic  Education 
(TABE):  (Reading.  Mathematics 
Computation,  Applied  Mathematics 
Language,  and  Spelling — Forms  7  and  8, 
Level  A. 

Passing  Scores:  The  approved  passing 
scores  on  this  test  are  as  rollows: 
Reading  (559).  Mathematics 
Computation  (558),  Applied 
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Mathematics  (559).  Language  (545),  and 
Spelling  (540). 

Publisher:  The  test  publisher  and  the 
address,  contact  person,  telephone,  and 
£bx  niunber  of  the  test  publisher  are: 
CTB/McGraw-Hill.  11301  JoUyville 
Road.  Towmhouse  1-4,  Austin,  TX 
78759,  Contact:  Ms.  Loma  Harrison, 
Telephone:  (512)  349-7578.  Fax:  (512) 
349-7580. 

9.  Wonderiic  Basic  Skills  Test 
(WBST)— Verbal  Forms  VS-1  &■  VS-2. 
Quantitative  Forms  QS-1  Sr  QS-2. 

Passing  scores:  The  approved  passing 
scores  on  this  test  are  as  follows:  Verbal 
(200)  and  QuantiUtive  (210). 

Publisho':  The  test  publi^er  and  the 
address,  contact  person,  telephone,  and 
fax  niunber  of  the  test  publisner  are: 
Wonderiic  Personnel  Test,  Inc.,  1509  N. 
Milwaukee  Ave..  Libertyville,  IL  60046- 
1380,  Contact:  Mr.  Victor  S.  Artese, 
Telephone:  (800)  323-374,  Fax:  (847) 
680-9492. 

Exception:  Section  668.153  sets  fcwth 
special  provisions  for  testing  students 


whose  native  language  is  not  English 
and  who  are  not  fluent  in  English,  and 
for  student^  who  have  disabilities.  None 
of  these  tests  have  been  approved  for 
those  purposes.  Accordiiigly, 
institutions  may  continue  to  make  ATB 
eligibility  determiiutions  for  those  t]rpes 
of  students  under  the  tests  approved  as 
of  June  30, 1996.  McMeover,  the 
administration  of  those  tests  will  not  be 
govraned  by  the  provisions  of  34  CFR 
Part  668,  Subpart  J. 

Electronic  Aooeaa  to  This  Docmnent 

Anyone  may  view  this  document,  as 
well  as  all  other  Department  of 
Education  documents  published  in  the 
Federal  Register,  in  text  or  portable 
document  format  (pdf)  on  the  World 
Wide  W^  at  either  of  the  following 
sites: 

http  ://ocfo.ed.gov/f(Bdreg.htm 
http://www.ed.gov/news.htinl 

To  use  the  pdf  you  must  have  the 
Ad(^  Acrobat  Reader  Program  with 


Search,  which  is  available  free  at  either 
of  the  previous  sites.  If  you  have 
questions  about  using  the  pdf,  call  the 
U.S.  Government  Printing  Office  at  (202) 
512-1530,  or,  toll  free,  at  1-888-293- 
6498. 

Anyone  may  also  view  these 
documents  in  text  copy  only  on  an 
electronic  bulletin  boaird  of  the 
Department.  Telephone:  (202)  219-1511 
or,  toll  free.  1-800-222-4922.  The 
docummts  are  located  under  Option 
G — ^Files/Aimouncanents,  Bulletins  and 
Press  Releases. 

Noli.  The  official  veraion  of  thia  document 
is  the  document  published  in  the  fmimni 


Deted:  October  21.  leeS. 
David  A.  Lo^uMckar. 

Assistant  Secntaiyfor  Pogtsecondary 

Education. 

(FR  Doc.  98-286S9  Filed  10-26-98;  8:45  am) 
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DEPARTMENT  OF  EDUCATION 
(CFDA  Na  84.326R] 

Office  of  SfMcM  Education  and 
R«hai)illtatlve  Servicas;  Offica  of 
Special  Education  Programs;  Notice 
InvWng  Applications  for  New  Awarda 
for  nacal  Year  (FY)  19M 

AQENCV:  Department  of  Education. 
ACTION:  Correction  notice. 

SUMHMRY:  On  October  9,  1998,  a  notice 
inviting  applications  for  new  awards 
under  the  Tecimical  Assistance  to 
Improve  Services  and  Results  for 
Children  with  ENsabilities  program  was 
published  in  the  Federal  Regiater  (63 
PR  54546).  The  list  of  eligible  applicants 
stated  that  eligible  applicants  had  to  be 
in  Region  I.  The  requirement  should 
state  that  eligible  applicants  serve 
Region  I.  in  addition,  "for-profit 
organizations"  was  inadvertently 
omitted  from  the  list  of  eligible 
applicants  for  the  Regional  Resource 
Osnter  in  Region  I  priority. 

Note  to  Applicants:  The  notice 
contained  closing  dates  and  other 
information  regarding  the  transmittal  of 
applications  for  the  FY  1999 
competition  under  the  Technical 
Assistance  to  Improve  Services  and 
Results  for  Children  with  Disabilities 
program  authorized  by  IDEA,  as 


amended.  This  notice  corrects  the 
Eligible  Applicants  section  under  tliis 
priority  by  stating  that  eligible 
applicants  serve  Region  I  as  further 
defined  in  the  application  notice  and  by 
including  "for-profit  organizations"  in 
the  listing  of  eligible  applicants. 
Potential  applicants  should  consult  the 
statement  of  the  final  priority  published 
on  October  9.  1998  (63  PR  54546)  to 
ascertain  the  substantive  requirements 
for  their  applications. 
FOR  FURTHER  MFORMATKM  CONTACT:  For 
further  information  on  this  priority 
contact  Debra  Sturdivant,  U.S. 
Department  of  Education,  600 
Independence  Avenue,  SW,  room  3317, 
Switzer  Building,  Washington,  DC 
20202-2641.  PAX:  (202)  205-8717  (FAX 
is  the  preferred  method  for  requesting 
information).  Telephone:  (202)  205- 
8038.  Internet: 

Debra SturdivantOed.gov  Individuals 

who  use  a  telecommunications  device 
for  the  deaf  (TDD)  may  call  the  TDD 
number:  (202)  205-8953. 

Individuals  with  disabilities  may 
obtain  a  copy  of  this  notice  in  an 
alternate  format  (e.g.  Braille,  large  print, 
audiotape,  or  computer  diskette)  by 
calling  (202)  205-8113. 

Electronic  Acceaa  to  This  DocnmeBt 

Anyone  may  view  this  document,  as 
well  as  all  other  Department  of 


Education  documents  published  in  the 
Federal  Register,  in  text  or  portable 
document  format  (pdf)  on  the  World 
Wide  Web  at  either  of  the  following 
sites: 

http://ocfo.ed.gov/fedreg.htm 
http://www.ed.gov/news.html 

To  use  the  pdf  you  must  have  the  Adobe 
Acrobat  Reader  Program  with  Search, 
which  is  available  free  at  either  of  the 
previous  sites.  If  you  have  questions 
about  using  the  pdf,  call  the  U.S. 
Government  Printing  Office  at  (202) 
512-1530  or.  toll  free  at  1-888-293- 
6498. 

Anyone  may  also  view  these 
docniments  in  text  copy  only  on  an 
electronic  bulletin  board  of  the 
Department.  Telephone:  (202)  219-1511 
or,  toll  free.  1-800-222-4922.  The 
docxunents  are  located  under  Option 
G — Piles/ Announcements,  Bulletins, 
and  Press  Releases. 

Mole:  The  official  version  of  a  document  is 
the  document  published  in  the  Federal 
Kagietar. 

Dated:  October  21, 1998. 
Judith  E.  Heumana, 

Assistant  Secretary  for  Special  Education  and 
Rehabilitative  Services. 
(PR  Doc.  98-28650  Filed  10-26-98;  8:45  am] 
I  cooc  400»-ei-p 
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October  27,  1998 


Part  V 


Department  of  the  Treasury 

Internal  Revenue  Service 

26  CFR  Part  54 

HIPAA  Newlx>m8'  and  Mothers'  Health 

Protection  Act:  Temporary  Regulations 

Cross-Reference;  Proposed  Rule 

Department  of  Labor 

Pension  and  Welfare  Benefits 
Administration 

29  CFR  Part  2590 

Department  of  Health  and 
Human  Services 

Health  Care  Financing  Administration 
45  CFR  Parts  144,  146,  and  148 

Group  Health  Plans  and  Health  Insurance 
Issuers  Under  ttie  Newtxmis'  and 
Mothers'  Health  Protection  Act;  Joint 
interim  Rule 
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DEPARTMENT  OF  THE  TREASURY 

Intemal  Revenue  Service 

26CFRPart54 

[TDtTIQ 

RM1845-nAVS2 

DEPARTMENT  OF  LABOR 

PWMlon  and  WeNara  Beneflta 


29CFRPwt2SM 
RM  1210^AAn 

DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Care  Hnancing  AdmlnMratlon 

45  CFR  Parts  144. 146.  and  148 

Interim  Rulee  for  Group  Health  Plana 
and  Health  Ineurance  laeuers  Under 
me  NewDome  ana  momeTe  neenn 

^^M^a  ail  111    Ad»# 

AOENOCS:  Internal  Revenue  Service. 
Department  of  the  Treasury;  Pension 
and  Welfue  Benefits  Administration. 
Department  of  Labor,  Health  Care 
Financing  Administration,  Department 
of  Health  and  Human  Services. 

ACTION:  Interim  riiles  with  request  for 
comments. 

SUMMARY:  This  document  contains 
interim  rules  governing  the  Newborns' 
and  Mothers'  Health  Protection  Act  of 
1996  (NMHPA).  The  interim  rules 

Erovide  guidance  to  employers,  group 
ealth  plans,  health  insurance  issuers, 
and  participants  and  beneficiaries 
relating  to  new  requirements  for 
hospital  lengths  of  stay  in  connection 
with  childbirth.  The  rules  contained  in 
this  docimient  implement  changes  to 
the  Employee  Retirement  Income 
Security  Act  of  1974  (ERISA)  and  the 
Public  Health  Service  Act  (PHS  Act) 
made  by  NMHPA,  and  changes  to  the 
Internal  Revenue  Code  of  1986  (Code) 
enacted  as  pnt  of  the  Taxpayer  Relief 
Act  of  1997  (TRA  '97).  Interested 
persons  are  invited  to  submit  comments 
on  the  interim  rules  for  consideration  by 
the  Department  of  the  Treasury,  the 
Department  of  Labor,  and  the 
Department  of  Health  and  Human 
Services  (Departments)  in  developing 
final  rules. 

DATES:  Effective  Date:  The  interim  niles 
are  efiisctive  January  1, 1999. 

Applicability  Dates:  Group  market 
rules.  The  interim  rules  for  the  group 
market  apply  to  group  health  plans  and 


group  health  insurance  issuers  for  plan 
years  beginning  on  or  after  January  1. 
1999. 

Individual  matlcet  rules.  The  interim 
rules  for  the  individual  market  apply 
with  respect  to  health  insurance  * 

coverage  offered,  sold,  issued,  renewed, 
in  effect,  or  operated  in  the  individual 
market  on  or  after  January  1. 1999. 

Comment  Date.  Written  comments  on 
these  interim  rules  are  invited  and  must 
be  received  by  the  Departments  on  or 
before  January  25. 1999. 
AOORESSCS:  Written  comments  should 
be  submitted  with  a  signed  original  and 
three  copies  (except  for  electronic 
submissions  to  the  Internal  Revenue 
Service  (IRS))  to  any  of  the  addresses 
specified  below.  For  convenience, 
comments  may  be  addressed  to  any  of 
the  Departments,  except  that  comments 
relating  primarily  to  the  individual 
market  regulations  should  be  addressed 
to  the  Department  of  Health  and  Human 
Services  (HHS).  Any  comment  that  is 
submitted  to  any  Department  will  be 
shared  with  the  other  Departments. 

Comments  to  the  IRS  can  be 
addressed  to: 

CC:DOM:CORP:R  (REG-10970fr-97), 
Room  5228,  Internal  Revenue  Service, 
POB  7604,  Ben  Franklin  Station. 
Washington.  DC  20044 
In  the  alternative,  commmits  may  be 
hand-delivered  between  the  hours  of  8 
a.m.  and  5  p.m.  to: 
CC:DOM«DRP:R  (REfc-109708-97). 
Courier's  Desk,  Internal  Revenue 
Service.  1111  Constitution  Avenue. 
NW..  Washington  DC  20224 
Alternatively,  comments  may  be 
transmitted  electronically  via  the  IRS 
Internet  site  at: 

http'7/www.ir8.ustreas.gov/prod/ 
tax__regs/comments.html 
Comments  to  the  Department  of  Labor 
can  be  addressed  to: 
U.S.  Department  of  Labor,  Pension  and 
WeUue  Benefits  Administration,  200 
Constitution  Avenue  NW.,  Room  N- 
5669.Washington.  DC  20210, 
Attention:  NMHPA  Comments 
Alternatively,  comments  may  be 
hand-delivered  between  the  hours  of  9 
a.m.  and  5  p.m.  to  the  same  address. 

Comments  to  HHS  can  be  addressed 
to: 

Health  Care  Financing  Administration, 
Department  of  Health  and  Hiunan 
Services,  Attention:  HCFA-2892-IFC, 
P.O.  Box  26688,  Baltimore,  MD  21207 
In  the  alternative,  comments  may  be 
hand-delivered  between  the  hours  of 
8:30  a.m.  and  5  p.m.  to  either: 
Room  309-G.  Hubert  Humphrey 
Building,  200  Independence  Avenue, 
SW.,  Washington,  DC  20201 


or 
Room  C5-09-26,  7500  Security 

Boulevard,  Baltimore,  MD  21244- 

1850 

All  submissions  to  the  IRS  will  be 
open  to  public  inspection  and  copying 
in  room  1621, 1111  Constitution 
Avenue,  NW..  Washington.  DC  from  9 
a.m.  to  4  p.m.  All  submissions  to  the 
Department  of  Labor  will  be  open  to 
public  inspection  and  copying  in  the 
Public  Documents  Room,  Pension  and 
Welfare  Benefits  Administration.  U.S. 
Department  of  Labor,  Room  N-5638. 
200  Constitution  Avenue.  NW.. 
Washington.  DC  from  8:30  a.m.  to  5:30 
p.m.  All  submissions  to  HHS  will  be 
open  to  public  inspection  and  copying 
in  room  309-G  of  the  Department  of 
Health  and  Human  Services,  200 
Independence  Avenue,  SW., 
Washington,  DC  from  8:30  a.m.  to  5  p  jn. 
FOR  FURTHER  MFORMATKM  OONTACT: 
Amy  Scheingold  Turner,  Pension  and 
Welfare  Benefits  Administration, 
Department  of  Labor,  at  (202)  219^377; 
Suzanne  Long.  Health  Care  Financing 
Administration.  Department  of  Healti^ 
and  Human  Services,  at  (410)  786-1565; 
or  Russ  Weinheimer,  Internal  Revenue 
Service,  Department  of  the  Treasury,  at 
(202) 622-4695. 
SUPPLEMENTARY  INFORMATION: 

Customer  Sanrioe  Infianiiation 

Individuals  interested  in  obtaining  a 
copy  of  the  Department  of  Labor's 
booklet  entitled  "Questions  and 
Answen:  Recent  Changes  in  Health  Care 
Law,"  which  includes  information  on 
NMHPA,  may  call  the  following  toll-free 
number:  1-800-998-7542.  Information 
on  NMHPA  and  other  recent  health  care 
laws  is  also  available  on  the  Department 
of  Labor  website  (www.dol.gov/dol/ 
pwba)  and  the  Department  of  Health 
and  Human  Services'  website 
(www.hcfa.gov). 

A.  Background 

The  Newborns'  and  Mothers'  Health 
Protection  Act  of  1996  (NMHPA)  (Pub. 
L.  104-204)  was  enacted  on  September 
26, 1996  to  provide  protections  for 
mothers  and  their  newborn  children 
with  regard  to  hospital  lengths  of  stay 
following  childbirth.'  In  section  602  of 
NMHPA.  Congress  declared  its  findings 
that: 

(1)  The  length  of  poet-delivery  hoapital 
stay  should  be  based  on  the  unique 


■  NMHPA  add*  to  protection*  alieady  ettablithed 
under  the  Health  Ineurance  Portability  and 
AccounUbility  Act  of  ISSS  (HIPAA)  (Pub.  L.  104- 
ISl).  Among  other  thing*.  HIPAA  provide*  that  a 
group  health  plan  and  a  group  heeltb  in*utance 
iMuer  may  not  impo*e  any  preexiating  condition 
exdution  relating  to  pregnancy  a*  a  preexisting 
condition. 
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characteristics  of  each  mother  and  her 
newborn  child,  taking  into  consideration  the 
health  of  the  mother,  the  health  and  stability 
of  the  newborn,  the  ability  and  confidence  of 
the  mother  Rnd  the  fether  to  care  for  their 
newborn,  the  adequacy  of  support  systems  at 
home,  and  the  access  of  the  mother  and  her 
newborn  to  appropriate  follow-up  health 
care:  and  (2)  the  timing  of  the  discharge  of 
a  mother  and  her  newborn  child  from  the 
hospital  should  be  made  by  the  attending 
provider  in  consultation  with  the  mother. 

Provisions  substantially  similar  to  those 
in  NMHPA  were  later  added  to  the 
Internal  Revenue  Code  of  1986  (Code) 
by  the  Taxpayer  Relief  Act  of  1997  (TRA 
•97)  (Pub.  L.  105-34),  which  was 
enacted  on  August  5, 1997.  All 
references  hereafter  to  "NMHPA" 
include  the  relevant  provisions  of  TRA 
•97. 

NMHPA  was  incorporated  into  the 
administrative  framework  established 
by  Titles  I  and  IV  of  the  Health 
Insurance  Portability  and 
Accountability  Act  of  1996  (HIPAA) 
(Pub.  L.  104-191).^  These  titles  of 
HIPAA  include  substantially  similar 
changes  to  the  Internal  Revenue  Code, 
the  Employee  Retirement  Income 
Security  Act  (ERISA),  and  the  Public 
Health  Service  Act  (PHS  Act)  relating  to 
group  health  plans  and  issums  of  group 
health  insiuance  coverage.'  Certain 
other  provisions  in  Titles  I  and  IV  of 
HIPAA  amended  only  ERISA  or  only  the 
PHS  Act.  In  particular,  the  PHS  Act,  as 
amended  by  HIPAA,  contains 
provisions  governing  health  insurance 
issued  to  small  groups  and  health 
insurance  sold  in  the  individual  market. 
The  regulations  implementing  these 
provisions  added  by  HIPAA  were  made 
available  to  the  public  on  April  1. 1997 
and  published  in  the  Federal  Register 
on  April  8, 1997.  The  group  market 
regulations  were  issued  jointly  by  the 
Secretaries  of  the  Treasury,  Labor,  and 
Health  and  Human  Services  (HHS)  (62 
FR  16894).  The  individual  market 
regulations  were  issued  only  by  HHS 
(62  FR  16985).  See  also  62  FR  31669- 
31670  and  31690-31696  (June  10, 1997) 
(containing  technical  corrections  to  botb 


>  NMHPA  amended  Chapter  100  of  Subtitle  K  of 
the  Code,  Part  7  of  Subtitle  B  of  Title  I  of  the 
Employee  Retiiement  Income  Security  Act  (ERISA), 
and  Title  XXVn  of  the  Public  Health  Service  Act 
(PHS  Act). 

'  The  tenns  group  health  plan  and  health 
inturance  issuer  m  deflned  in  Code  section  9832(a) 
and  (bH2).  ERISA  lection  733(a)  and  (b)(2).  and  PHS 
Act  section  2781(a)  and  (b)(2).  The  term  group   ■ 
health  insurance  covetage  is  defined  in  ERISA 
section  733(b)(4)  and  PHS  Act  section  2791(bK4). 
Generally,  any  health  insurance  coverage  that  does 
not  meet  the  definition  of  group  health  insurance 
coverage  is  individual  coverage  even  if  State  law 
treet*  the  coverage  as  group  coverage  for  other 
purpoaes.  The  terms  individual  health  insurance 
coverage  and  individual  market  are  defined  in  PHS 
Act  section  2791(b)(5)  and  (eXl). 


the  group  market  and  individual  market 
regulations). 

NMHPA  applies  to  health  coverage  in 
the  large  and  small  group  markets, 
and  in  the  individual  market.  The 
Secretaries  of  the  Treasury,  Labor,  and 
HHS  share  jurisdiction  over  the 
NMHPA  provisions.  These  provisions 
are  substantially  similar,  except  as 
follows: 

e  The  NMHPA  provisions  in  the  Code 
generally  apply  to  all  group  health  plans 
(including  church  plans)  other  than 
governmental  plans,  but  they  do  not 
apply  to  health  insurance  issuers.  The 
NMHPA  provisions  in  the  Code  do  not 
contain  the  requirement  that  a  plan 
provide  the  special  notice  that  is 
required  under  the  NMHPA  provisions 
in  ERISA  and  the  PHS  Act.  An  employer 
or  plan  that  fails  to  comply  with  the 
NMHPA  provisions  in  the  Code  may  be 
subject  to  an  excise  tax  under  section 
4980DoftheCode. 

e  The  NMHPA  provisions  in  ERISA 
generally  apply  to  all  group  health  plans 
other  than  governmental  plans  and 
church  plans.  These  provisions  also 
apply  to  health  insurance  issuers  that 
offer  health  insurance  in  connection 
with  such  group  health  plans. 
Generally,  the  Secretary  of  Labor 
enforces  the  provisions  of  NMHPA  in 
ERISA,  except  that  no  enforcement' 
action  may  be  taken  by  the  Secretary 
against  issuere.  However,  individuals 
may  generally  piusue  actions  against 
issuers  imder  ERISA  and,  in  some 
circumstances,  imder  State  law. 

e  The  NMHPA  provisions  in  the  PHS 
Act  generally  apply  to  health  insurance 
issuers  and  to  certain  State  and  local 
governmental  plans.  States,  in  the  first 
instance,  enforce  the  PHS  Act  with 
respect  to  issuers.  Only  if  a  State  does 
not  substantially  enforce  any  provisions 
under  its  insurance  laws  will  HHS 
enforce  the  provisions,  through  the 
imposition  of  civil  money  penalties. 
HHS  has  primary  enforcement  authority 
with  respect  to  State  and  local 
governmental  plans. 

The  interim  rules  being  issued  today 
by  the  Secretaries  of  the  Treasury, 
Labor,  and  HHS  have  been  developed 
on  a  coordinated  basis  by  the 
Departments.  In  addition,  these  interim 
rules  take  into  account  comments 
received  by  the  Departments  in  response 
to  the  request  for  public  comments  on 
NMHPA  published  in  the  Federal 
Registn-  on  June  26, 1997  (62  FR  34604). 
Except  to  the  extent  needed  to  reflect 
the  statutory  differences  described 
above,  the  interim  rules  of  each 
Department  are  substantively  identical. 
However,  there  are  certain 
nonsubstantiveL.differences,  including 
certain  stylistic  differences  in  language 


and  structure  to  conform  to  conventions 
used  by  a  particular  Department.  These 
diSerenoes  have  been  minimized  and 
any  differences  in  wording  (other  than 
those  reflecting  differences  in  the 
NMHPA  statutory  provisions  described 
above)  are  not  intended  to  create  any 
substantive  difitsrenoe.  Finally,  the 
individual  market  regulations  are  issued 
solely  by  HHS. 

B.  (hrerriew  of  NMHPA  and  the  Interim 


The  General  Rule  for  Hospital  Lengths 
of  Stay 

NMHPA  and  the  interim  rules  provide 
a  general  rule  imder  which  a  group 
health  plan  and  a  health  insurance 
issuer  may  not  restrict  mothers'  and 
newborns'  benefits  for  a  hospital  length 
of  stay  in  connection  with  childbirth  to 
less  than  48  hours  following  a  vaginal 
delivery  or  96  hours  following  a 
delivery  by  cesarean  section.^  The 
general  rule  requires  plans  and  issuers 
providing  benefits  for  hospital  lengths 
of  stay  in  connection  with  childbirth  to 
cover  the  minimum  length  of  stay  tot  all 
deliveries.  The  interim  rules  provide 
that  the  deteiminaticHi  of  whether  an 
admission  is  in  connection  with 
childbirth  is  a  medical  dedsion  to  be 
made  by  the  attending  provider.  An 
example  clarifies  that  delivery  does  not 
have  to  occur  inside  a  hospital  in  order 
for  an  admission  to  be  "in  connection 
with  childbirth."  NMHPA  and  the 
interim  rules  permit  an  exoepticm  to  the 
48-hour  (or  96-hour)  general  rule  if  the 
attending  provider  deddes,  in 
consultation  with  the  motho'.  to 
discharge  the  mother  (m-  her  newborn 
earlier. 

Many  commenters  asked  whether  the 
length  of  stay  should  be  calculated  from 
the  time  of  delivery.  Under  the  interim 
rules,  when  deUvery  occurs  in  the 
hospital,  the  stay  begins  at  the  time  of 
delivery  (or  in  the  case  of  multiple 
births,  at  the  time  of  the  last  delivery). 
When  delivery  occurs  outside  the 
hospital,  the  stay  begins  at  the  time  the 
mother  or  newborn  is  admitted. 

An  attending  provider  is  an 
individual  who  is  licensed  under 
applicable  State  law  to  provide 
maternity  or  pediatric  care  and  who  is 
directly  responsible  for  providing  such 
care  to  a  mother  or  newborn  child. 
Therefore,  a  plan,  hospital,  managed 
care  organization,  (»  other  issuer  is  not 
an  attending  provider.  However,  a  nurse 
midwife  or  a  physician  assistant  may  be 


'The  interim  rule*  use  the  term  "vaginal 
delivery"  to  clarify  that  all  vaginal  deUvaries, 
whether  with  complications  or  without 
complications,  are  subject  to  the  46-bour  length-of- 
stay  requirement 
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an  attending  provider  if  licensed  in  the 
State  to  provide  maternity  or  pediatric 
care  in  connection  with  childbirth. 

Prohibitioas 

As  noted  above,  an  exception  to  the 
48-hour  (or  96-hour)  general  rule 
applies  if  the  attending  provider 
decides,  in  consuhation  with  the 
mother,  to  discharge  the  mother  or 
newbwn  earlier.  NMHPA  and  the 
interim  rules  prohibit  certain  practices 
to  ensure  that  this  exception  will  not 
result  in  early  discharges  that  could 
adversely  afiect  the  health  or  well-being 
of  the  mother  or  newborn. 

Specifically,  with  respect  to  mothers, 
NhOlPA  provides  that  a  group  health 
plan  or  health  insurance  issuer  may  not 
deny  a  mother  or  her  newborn  child 
eligibility  or  continued  eligibility  to 
enroll  or  renew  coverage  under  the 
terms  of  the  plan  or  policy  solely  to 
avoid  the  NMHPA  requirements,  or 
provide  monetary  pajm^nts  or  rebates 
to  a  mother  to  encourage  her  to  accept 
less  than  the  minimiim  protections 
available  under  NMHPA.  The  interim 
rules  clarify  that  such  prohibited 
payments  include  payments-in-kind. 
However,  an  example  in  the  interim 
rules  clarifies  that  a  plan  or  issuer  does 
not  violate  this  prohibition  by  providing 
after-dischaige,  follow-up  services  to  a 
mother  and  newborn  discharged  early  if 
those  services  are  not  more  than  what 
the  mother  and  newborn  would  have 
received  if  they  had  stayed  in  the 
hospital  the  full  48  hours  (or  96  hours). 

In  addition,  with  respect  to  benefit 
restrictions,  NMHPA  and  the  interim 
rules  provide  that  a  plan  or  issuer  may 
not  restrict  the  benefits  for  any  portion 
of  a  48-hour  (or  96-hour)  hospital  length 
of  stay  in  a  manner  that  is  less  favorable 
than  the  benefits  provided  fw  any 
preceding  portion  of  the  stay.  This 
prohibition  includes  certain  types  of 
precertification  requirements,  discussed 
below  in  the  Authorization  and 
precertification  section. 

Finally,  with  respect  to  attending 
providers,  NMHPA  provides  that  a  plan 
or  issuer  may  not  penalize,  or  otherwise 
reduce  or  limit  the  reimbursement  of,  an 
attending  provider  because  the  provider 
furnished  care  to  a  mother  or  newborn 
in  accordance  with  NMHPA,  or  provide 
monetary  or  other  incentives  to  an 
attending  provider  to  induce  the 
provider  to  furnish  care  to  a  mother  or 
newborn  in  a  manner  inconsistent  with 
NMHPA.  The  interim  rules  clarify  this 
prohibition  in  four  ways.  First,  the 
prohibition  applies  to  both  direct  and 
indirect  incentives  to  attending 
providers.  Second,  penalties  against  an 
attending  provider  include  taking 
disciplinary  action  against  or  retaliating 


against  the  attending  provider.  Third, 
the  term  "compensation"  is  used  in  the 
interim  rules  rather  than  the  term 
"reimbursement"  to  clarify  that  all 
forms  of  remimeration  to  attending 
providers  are  included  in  the 
prohibition,  and  to  avoid  any  confusion 
that  otherwise  could  result  from  the  fact 
that  the  term  "reimbursement"  has  a 
narrower  meaning  in  some  insurance 
contexts.  Fourth,  the  statutory  phrase 
"to  indiice"  is  interpreted  to  include 
providing  any  incentive  that  could 
induce  an  attending  provider  to  furnish 
care  inconsistent  wdu  NMHPA  and  the 
interim  rules  (whether  or  not  a  specific 
attending  provider  is  actually  induced 
to  fiimiu  care  inconsistent  with 
NMHPA  and  the  interim  rules). 

Construction 

NMHPA  and  the  interim  rules  apply 
only  to  group  health  plans  and  health 
insurance  issuers  that  provide  bmefits 
for  a  hospital  stay  in  connection  with 
childbirth.  NMHPA  and  the  interim 
rules  do  not  require  plans  and  issuers  to 
provide  these  benefits.'  In  addition, 
NMHPA  and  the  interim  rules  do  not 
prevent  plans  or  issuers  from  imposing 
deductibles,  coinsurance,  or  other  cost- 
sharing  measures  for  health  benefits 
relating  to  hospital  stays  in  connection 
with  childbirth  as  long  as  the  cost- 
sharing  for  any  portion  of  a  hospital  stay 
subject  to  the  general  rule  is  not  less 
favorable  to  mothers  and  newborns  than 
that  imposed  on  any  preceding  portion 
of  the  stay.  Thus,  for  example,  with 
respect  to  a  48-hour  hospital  stay,  the 
coinsurance  for  the  second  24  hours 
cannot  be  greater  than  that  for  the  first 
24  hours. 

With  respect  to  health  insurance 
coverage  olfored  in  the  individual 
maricet,  NMHPA  and  the  interim  rules 
apply  to  all  health  insurance  coverage, 
and  are  not  limited  in  their  application 


>  White  f4MHPA  and  th*  intarira  nik*  do  not 
raquira  pUn*  tod  iMuan  to  provid*  cx>verage  for 
botpiul  ttay*  in  conaaction  with  childbirth,  othar 
lagal  raquiramaiits  may  apply,  iadudiaf  Titia  Vn 
of  tha  Civil  Rifhtt  Act  of  19M  (TlUa  VH).  TiUa  VO 
prohibit*  diacrimination  on  tha  basia  of  aex. 
including  bacauta  of  pragnancy,  childbirth,  or 
ralatad  madical  conditiao*.  42  U.S.C  2000a-<k). 
Tha  Equal  EmploynMot  Opporttinity  Commiaaion 
(EEOC)  haa  oomnianlad.  by  lattar  datad  July  28, 
1097.  that,  "lulndar  Titio  Vn,  woman  aflKtad  by 
pregnancy,  childbirth,  or  ralatad  madical  conditions 
must  ba  traatad  tha  sama  as  individuals  affactad  by 
othar  madical  conditions.  This  appliea  to  all  aspects 
of  amplojrmant.  including  amployar-providad 
haahh  insurance  benefits.  *  *  *  Thus,  Title  VII 
prohibits  a  plan  bT>m  excluding  hospital  stay 
benefits  in  connection  with  childbiiih  if  the  plan 
providea  hospital  stay  banaflts  in  connection  with 
othar  madical  conditions."  EEOC  is  tha  federal 
agency  responsible  for  enforcing  Title  VO  and  other 
fMlaral  equal  employment  opportunity  laws. 
Quaationa  regarding  Title  VU  should  be  directed  to 
tha  EEOC 


to  coverage  that  is  provided  to  eligible 
individuals,  as  defined  in  section 
2741(b)  ofthePHS  Act 

Authorization  and  Precertification 

NMHPA  and  the  interim  rules  contain 
three  provisions  that  affect 
authorizaticm  and  precertification  for 
hospital  lengths  of  stay  in  connection 
with  diildbirth. 

•  Under  paragraph  (a)  of  the  interim 
rules  (relating  to  hospital  length  of  stay), 
a  group  health  plan  or  a  health 
insurance  issuer  may  not  require  a 
physician  or  other  health  care  provider 
to  obtain  authorisation  from  the  plan  or 
issuer  to  prescribe  a  hospital  length  of 
stay  that  is  sub|ect  to  the  general  rule. 

•  Under  paragraph  (b)  of  the  interim 
rules  (relating  to  prohibitions),  a  plan  or 
issuer  may  not  restrict  benefits  for  part 
of  a  stay  sid>iect  to  the  general  rule  in 

a  way  that  is  less  favorable  than  a  prior 
portion  of  the  stay.  Under  an  example 
in  the  interim  rules,  a  plan  or  issuer  is 
precluded  from  requiring  a  covered 
individual  to  obtain  precertification  for 
any  portion  of  a  hospital  stay  that  is 
subject  to  the  general  rule  if 
precertification  is  not  required  fat  any 
preceding  portion  of  the  stay.  However, 
the  interim  nUes  do  not  prevent  a  plan 
or  issuer  from  requiring  preoertificaticm 
for  any  portion  of  a  stay  after  48  hoius 
(or  96  hours),  or  from  requiring 
precertification  for  an  entire  stay. 

e  In  addition,  under  paragraph  (c)  of 
the  interim  rules  (containing  rules  of 
construction),  a  plan  or  issuer  may  not 
increase  an  individual's  coinsurance  for 
any  later  portion  of  a  48-hour  (or  96^ 
hour)  hospital  stay.  An  example 
illustrates  that  plans  and  issuers  may 
vary  cost-sharing  in  certain 
circumstances,  provided  the  cost- 
sharing  rate  is  consistent  throughout  the 
48-hour  (or  96-hour)  hospital  length  of 
stay. 

Compensation  of  Attending  Provider 

IMMHPA  and  the  interim  rules  do  not 
prevent  a  group  health  plan  or  a  health 
insurance  issuer  bxxm  negotiating  with 
an  attending  provider  the  level  and  type 
of  compensation  for  care  furnished  in 
accordance  with  the  interim  ndes 
(including  the  prohibitions  section). 

Applicability  in  Certain  States 

There  is  an  exception  to  the  NMHPA 
requirements  for  health  insurance 
coverage  in  certain  States.'  Specifically, 


*Tha  term  State  iodudaa  tha  50  Sutas.  the 
District  of  Columbia,  Puerto  Rico,  tha  Virgin 
Islands.  American  Samoa,  Guam,  Wake  Island,  the 
Northern  Mariana  Islands,  and  the  Canal  Zona  (La., 
the  areas  and  installations  in  the  Republic  of 
Panama  made  available  to  the  Unitsid  States 
pursuant  to  the  Panama  Canel  Ttaaty  of  1077  and 
related  agreemanu,  until  »■«■■«*»  31, 1990.) 
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NMHPA  and  the  interim  rules  do  not 
apply  with  respect  to  health  insurance 
coverage  if  there  is  a  State  law'^  that 
meets  any  of  the  following  criteria: 

•  The  State  law  requires  health 
insurance  coverage  to  provide  at  least  a 
48-hour  (or  96-hour)  hospital  length  of 
stay  in  connection  with  childbirth, 

•  The  State  law  requires  health 
insurance  coverage  to  provide  for 
maternity  and  pediatric  care  in 
accordance  MriUi  guidelines  established 
by  the  American  College  of 
CKwtetridans  and  G3rnecologists,  the 
American  Academy  of  Pediatrics,  or  any 
other  established  professional  medical 
associatian,  OT 

•  The  State  law  requires  that 
decisions  regarding  the  appropriate 
hospital  length  of  stay  in  connection 
with  childbirth  be  left  entirely  to  the 
attending  provider  in  consultation  with 
the  mother.  The  interim  ndes  clarify 
that  State  laws  that  require  the  mother 
to  ccmsent  to  the  decision  made  by  the 
attending  provider  satisfy  this  criterion. 

Althot^  this  NMHPA  exception 
applies  with  respect  to  insured  group 
health  plans,  it  does  not  apply  with 
respect  to  a  group  health  plan  to  the 
extent  the  plan  provides  benefits  for 
hospital  lengths  of  stay  in  connection 
with  childbirth  other  than  through 
health  insurance  coverage.* 

Notice  Requirements  Under  ERISA  and 
the  PHS  Act 

ERISA  background.  ERISA  generally 
requires  that  participants  in,  and 
beneficiaries  receiving  benefits  under,  a 
group  health  plan  be  furnished  a 
summary  plan  description  (SPD)  to 
apprise  them  of  their  rights  and 
obligations  under  the  plan.  ERISA  and 
its  implementing  regtUations  prescribe 
what  is  to  be  included  in  the  SPD,  and 
the  manner  in  which  participants  and 
beneficiaries  are  to  be  notified  of  any 
"material  modification"  to  the  terms  of 
the  plan  or  any  change  in  the 
information  required  to  be  included  in 
the  SPD.  A  summary  description  of  a 


^Generally,  under  Part  7  of  ERISA  and  Title 
XXVn  of  the  PHS  Act.  a  Sute  law  that  "prevenU 
the  application  of  "  those  provisions  is  preempted 
by  section  731(aKl)  of  ERISA  and  sectioiu 
2723(aHl)  and  2762(a)(1)  of  the  PHS  Act.  However, 
NMHPA  specifies  that  Sute  laws  that  meet  the 
statutory  criteria  wrill  apply  even  though  they  might 
otherwise  "prevent  the  application  of  the  NMHPA 
requirements.  See  section  711(f)  of  ERISA  and 
sections  27(M(f)  and  27Sl(c)  of  the  PHS  Act. 

■In  conducting  an  economic  analysis  of  the 
interim  rules,  the  Departments  of  Labor  and  HHS 
conducted  a  preliminary  review  of  State  laws  to 
determine  the  applicability  of  NMHPA's 
requirements  in  each  State.  This  discussion,  in 
section  D  of  this  preamble,  includes  a  list  of  the 
States  in  which  the  Departments  of  Labor  and  HHS 
assumed,  solely  for  the  purpose  of  the  economic 
analysia,  that  NMHPA's  requirements  apply. 


material  modification  is  generally 
required  to  be  furnished  not  later  than 
210  days  after  the  end  of  the  plan  year 
in  which  the  change  is  adopted.  A 
summary  of  any  material  reducticm  in 
covered  servifss  or  benefits  is  generally 
required  to  be  furnished  not  l^w  than 
60  days  after  adoption  of  the  change. 

NMHPA  changes  to  ERISA  andthe 
PHS  Act.  The  NMHPA  amendments  to 
ERISA  added  section  711(d).  which 
requires  that  the  imposition  of  the 
NMHPA  requiranents  is  to  be  treated  as 
a  material  modification  to  the  plan, 
except  that  the  summary  description' of 
the  modification  must  be  provided  by 
not  later  than  60  days  after  the  first  day 
of  the  first  plan  year  in  which  the 
requirements  apply.  NMHPA  also 
amended  both  the  group  and  individual 
market  provisions  of  title  XXVII  of  the 
PHS  Act  to  apply  the  ERISA  notice 
requirement  to  certain  entities  not 
otherwise  subject  to  ERISA. 

The  Department  of  Ltbor  published 
interim  regulations  implementing 
section  711(d)  of  ERISA  on  April  8, 
1997  (62  FR  16979),  issued  separately 
from  the  HIPAA  r^ulations  published 
on  the  same  date. 

Sectitui  2704(d)  of  the  PHS  Act 
requires  nonfederal  governmental  plans 
to  comply  with  the  notice  requirement 
contained  in  section  711(d)  of  ERISA  as 
if  that  section  applied  to  the  plan. 
Similarly,  section  27Sl(b)  of  the  PHS 
Act  requires  a  health  insurance  issuer  in 
the  individual  maiiiet  to  comply  with 
the  notice  requirement  in  section  711(d) 
of  ERISA  as  if  that  section  applied  to  the 
issuer  and  as  if  the  issuer  were  a  group 
health  plan. 

The  NMHPA  interim  rules  published 
today  include  the  notice  provisions 
applicable  imder  the  PHS  Act.  They  are 
based  on  the  requirements  contained  in 
the  Department  of  Labor's  original 
notice  regidations,  but  have  been 
adapted  for  two  reasons.  First,  changes 
were  made  to  accommodate  the 
Departments'  interpretations  of 
NMHPA's  substantive  requirements  as 
contained  in  these  interim  rules.  A 
revision  of  the  notice  provisions 
applicable  to  plans  subject  to  ERISA 
recenUy  was  published  in  the  Federal 
Register  in  onder  to  accommodate  these 
interpretations.  63  FR  48372  (September 
9. 1998).  Second,  the  statute  provides 
that  covered  individuals  in  both  the 
individual  and  group  markets  (in  group 
health  plans  subject  to  either  EIRISA  or 
the  PHS  Act)  be  notified  of  their  rights 
under  NMHPA.  While  there  are 
fundamental  differences  in  the  types  of 
entities  regiUated  under  ERISA  as 
compared  to  the  PHS  Act,  and  in  the 
structtire  of  the  two  Acts,  the 
Departments  are  coordinating  their  work 


on  these  two  regidations  to  ensure  that 
afiiacted  individuals  will  receive  the 
same  disclosure  of  rights,  ad^ed  as 
apprt^riate  to  take  into  account  the 
diflbrent  contexts. 

Substance  of  the  PHS  Act  notice 
requirements — In  the  ffoup  market. 
Section  2704  of  the  PHS  Act  applies  the 
NMHPA  requirements  to  group  health 
plans  that  are  subject  to  the  group 
market  provisions  of  Part  A  of  Title 
XXVD  of  the  PHS  Act.  The  only  group 
health  plans  that  are  subject  to  the  PHS 
Act  are  nonfederal  governmental  plans, 
which  are  not  directly  subject  to  any 
ERISA  requirements.  In  addition,  these 
plans  may  elect  to  be  exempt  from  most 
of  the  requirements  of  Title  XXVn. 
including  the  NMHPA  requirements, 
with  respect  to  self-insured  benefits. 
Section  2704(d)  states  that  a  group 
health  plan  subject  to  the  PHS  Act 
"shall  comply  with  the  notice 
requirement  under  section  711(d)  of 
(ERISA)  with  respect  to  the 
requirements  of  this  section  as  if  such 
section  applied  to  such  plan." 

These  mterim  rules  interpret  secticm 
2704(d)  of  the  PHS  Act  to  require  that 
nonfederal  governmental  plans  that 
provide  benefits  for  hospital  lengths  of 
stay  in  connection  with  childbirth,  and 
that  are  subject  to  the  NMHPA 
requirements,  provide  participants  and 
beneficiaries  with  a  statement 
describing  those  requiranents.  The 
statement  must  be  included  in  the  plan 
document  that  provides  a  description  of 
plan  benefits  to  participants  and 
beneficiaries  and  must  be  furnished  to 
participants  and  beneficiaries  not  Uter 
than  60  days  after  the  first  day  of  the 
first  plan  year  beginning  on  or  after  the 
efiiective  date  of  tiiese  interim  rules.* 
The  interim  rules  set  forth  the  language 
that  must  be  used  by  plan 
administrators  to  satisfy  the  notice 
requirement  for  group  health  plans 
subject  to  the  PHS  Act. 

In  the  individual  market.  Section 
2751(a)  of  the  PHS  Act  applies  the 
NMHPA  requirements  to  health 
insurance  issuers  in  the  individual 
market.  Section  2751(b)  states  that  a 
health  insurance  issuer  subject  to  the 
individual  market  provisions  of  the  PHS 
Act  "shall  comply  with  the  notice 
requirement  under  section  711(d)  of 
[ERISA]  with  respect  to  (the  NMHPA 
requirements]  as  if  such  section  applied 
to  such  issuo'  and  such  issuer  were  a 
group  health  plan."  Issuers  in  the 
individual  market  are  not  subject  to  any 


*  Although  the  specific  requiremants  of  these 
interim  rules  therefore  apply  for  plan  yaers 
beginning  on  or  after  January  1 ,  1900,  the 
underlying  statutory  requirement  went  into  effiect 
for  plan  years  beginning  on  or  after  Jenuary  1,  lOOS, 
the  eflactiva  date  of  NMHPA. 
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federal  requirements  comparable  to 
disclosure  of  a  "summary  plan 
description"  under  ERISA,  although 
they  may  be  subject  to  similar  State  law 
requirements.  In  addition,  the  concept 
of  a  "plan  year"  does  not  apply  in  the 
individual  market,  and  the  effective  date 
of  the  NMHPA  requirements  is  not  tied 
to  a  plan  year.  Accordingly,  the 
requirements  of  these  interim  rules 
apply  to  health  insurance  coverage 
"oniBred,  sold,  issued,  renewed,  in 
effsct,  or  operated"  in  the  individual 
mariiet  on  or  after  the  effective  date  of 
these  interim  rules.  ■<> 

These  interim  rules  interpret  section 
2751(b)  of  the  PHS  Act  to  require  that 
issuers  of  individual  health  insurance 
coverage  that  includes  benefits  for 
hospital  lengths  of  stay  in  connection 
with  childbirth  must  include  a 
statement  in  the  insiuance  contract 
describing  the  NMHPA  requirements, 
and,  not  later  than  60  days  after  the 
effective  date  of  the  interim  rules, 
provide  covered  individuals  with  a  rider 
or  equivalent  docimiait  that  gives 
notice  of  the  NMHPA  requirraients.  The 
interim  rules  set  forth  the  language  that 
must  be  used  in  an  insurance  contract 
(or  rider)  to  satisfy  the  notice 
requirement  added  by  NMlff  A. 

Efiiective  Dates 

Group  market  NMHPA  applies  to 
group  health  plans  and  group  health 
insurance  issuers  for  plan  years 
beginning  on  or  after  January  1, 1998. 
The  interim  rules  for  the  group  market 
apply  to  group  health  plans  and  group 
healdi  insurance  issuers  for  plan  years 
besinning  on  or  after  January  1, 1999. 

JndiviauaJ  market.  NMHPA  applies  to 
health  insurance  coverage  offered,  sold, 
issued,  renewed,  in  effect,  or  operated 
in  the  individual  market  on  or  after 
January  1, 1998.  The  interim  rules  for 
the  individual  market  apply  to  health 
insurance  coverage  offered,  sold,  issued, 
renewed,  in  effect,  or  operated  in  the 
individual  market  on  or  after  January  1, 
1999. 

C  Interim  Rules  and  Request  for 
Comments 

Section  9833  of  the  Code  (formerly 
section  9806),  section  734  of  ERISA 
(formerly  section  707),  and  section  2792 
of  the  PHS  Act  authorize  the  Secretaries 
of  the  Treastuy,  Labor,  and  HHS  to 
promulgate  any  interim  final  rules  that 
they  determine  are  appropriate  to  carry 
.  out  the  provisions  of  Chapter  100  of 
Subtitle  K  of  the  Code,  Part  7  of  Subtitle 


"Although  Um  apacinc  requiramaoU  of  thaaa 
intarim  nilM  thatabr*  apply  on  or  afler  January  1. 
IWe,  Iha  undarlylng  atalutoty  laquinmanl  want 
into  aflact  January  1.  IMS.  tha  aflactiva  (iata  of 
NMHPA. 


B  of  TiUe  I  of  ERISA,  and  TiUe  XXVD 
of  the  PHS  Act,  which  include  the 
NMHPA  provisions.  The  Departments 
have  determined  that  interim  final  rules 
are  appropriate  because  there  is  a  need 
to  define  the  substance  of  the  federal 
requirements  and  the  scope  of  their 
applicability  in  anticipation  of  the  1999 
plan  year. 

Many  commenters  have  asked  the 
Departments  to  clarify  certain  NMHPA 
provisions.  For  example,  the 
Departments  have  been  asked  whm  the 
48-hour  (or  96-hour)  stay  begins,  and 
whether  the  requirements  apply  <Hily 
after  birth  in  a  hospital.  In  addition, 
NMHPA  does  not  apply  to  health 
insurance  coverage  if  there  is  a  State  law 
that  meets  certain  criteria  outlined  in 
the  NMHPA  exception.  Currently,  there 
are  many  States  that  have  such  laws 
meeting  the  NMHPA  exception. 
Commenters  have  asked  the 
Departments  to  clarify  the  applicability 
of  federal  law  in  these  States  as  well  as 
in  other  States  that  do  not  have  a  law 
meeting  NMHPA 's  criteria. 

On  June  26. 1997  the  Departments  of 
Labor  and  HHS  issued  a  Request  for 
Information  (RFI)  inviting  comments  on 
the  NMHPA  provisions.  After 
consideration  of  the  many  comments 
received  in  response  to  the 
Departments'  RFI  and  in  light  of  the 
outstanding  questions  relating  to  the 
substance  and  applicability  of  NMHPA. 
the  Departments  have  determined  that  it 
is  appropriate  to  issue  intnim  final 
rules  at  this  time  to  ensure  that  group 
health  plans  and  health  insurance 
issuers  have  timely  guidance  before  they 
prepare  their  open  season  materials  in 
anticipation  of  the  1999  plan  year. 
(More  than  one  half  of  plans  begin  their 
fiscal  years  on  January  1.)  Written 
comments  on  these  interim  rules  are 
invited. 

D.  Executive  Order  12866.  Effect  of  the 
Statute,  and  Paperwork  Reduction  Act — 
The  Departments  of  Labor  and  HHS 

Executive  Order  12866 

Executive  Order  12866  requires 
agencies  to  assess  all  costs  and  benefits 
of  available  regulatory  alternatives,  and 
when  regulation  is  necessary,  to  select 
regulatory  approaches  that  maximize 
net  benefits  (including  potential 
economic,  environmental,  public  health 
and  safety  effects;  distributive  impacts; 
and  equity).  Section  3(f)  of  Executive 
Order  12866  requires  agencies  to 
prepare  a  regulatory  impact  analysis  for 
any  rule  that  is  deemed  a  "significant 
regulatory  action"  according  to 
specified  criteria.  This  includes  whether 
the  rule  may  have  an  annual  effect  on 
the  economy  of  $100  milUon  or  more  or 


certain  other  specified  effects,  or 
whether  the  rule  raises  novel  legal  or 
poUcy  issues  arising  out  of  the 
President's  priorities. 

The  Office  of  Management  and  Budget 
(OMB)  has  determined  this  to  be  a  major 
rule,  as  well  as  an  economically 
significant  regulatory  action  under 
Section  3(f)  of  Executive  Order  12866. 
The  estimated  impact  of  NMHPA  on 
insiued  costs  is  in  the  ranoe  of  $130 
million  to  $200  million.  Ine  following 
analysis  was  conducted  by  the 
Departments  of  Labor  and  Health  and 
Human  Services. 

The  interim  rules,  fior  the  most  part, 
mirror  the  statutory  provisi<NU.  which 
are  largely  self-executing.  While  the 
interim  rules  make  interpretations  or 
clarifications  to  some  of  the  statutory 
provisions,  none  of  these  has  a 
significant  economic  impact.  The  effiect 
of  the  statute  is  addressed  below. 

Effect  of  the  Statute 

NMHPA  was  passed  in  response  to  a 
finding  by  the  Congress  that  group 
health  plans  and  health  insurance 
issuers  tend  to  limit  benefits  for  hospital 
lengths  of  stay  in  connection  with 
childbirth.  The  main  intent  of  the  law 
was  to  ensure  that  adequate  care  is 
provided  to  mothers  and  their  newborns 
during  the  first  (aw  critical  days 
following  birth.  The  Congress  was 
concerned  that  the  decision  to  discharge 
the  mother  and  newborn  was  being 
driven  by  the  financial  motivations  of 
plans  and  issuers,  rather  than  the 
medical  interests  of  the  patient. 

NMHPA  was  modeled  after  guidelines 
developed  by  the  American  College  of 
Obstetricians  and  Gynecologists  (ACOG) 
and  the  American  Academy  of 
Pediatrics  (AAP).  NMHPA  aUows  the 
attending  provider,  in  consultation  with 
the  mother,  to  make  hospital  length  of 
stay  decisions,  rather  than  the  plan  or 
issuer.  Although  mothers  and  their 
newborns  are  not  obligated  to  stay  in  the 
hospital  for  any  period  of  time  following 
delivery,  plans  and  issuers  must  now 
cover  at  least  48  hours  following  a 
vaginal  deUvery  and  at  least  96  hours 
foUowing  a  delivery  by  cesarean  section 
unless  the  attending  provider,  in 
consultation  with  the  mother,  decides  to 
discharge  earlier. 

Many  believe  that  the  minimum 
length  of  stay  requirements  of  48  hour* 
for  a  vaginal  delivery  and  96  hours  for 
a  cesarean  section  wrill  have  a  positive 
impact  on  the  overall  health  and  well* 
being  of  mothers  and  newborns.  The 
longer  stays  will  allow  health  care 
providers  sufficient  time  to  screen  for 
metaboUc  and  genetic  disorders  in 
newborns.  It  will  also  permit  time  to 
provide  parental  education  to  mothers 
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and  to  assess  their  ability  to  care  for 
their  newborn. 

Although  some  services  performed  in 
an  inpatient  hospital  setting  may  be 
effectively  provided  in  other  settings, 
such  as  cUnics  or  physicians'  offices, 
not  all  women  have  had  access  to  the 
full  range  of  appropriate  follow-up  care. 
NMHPA  ensures  that  many  women  and 
newborns  with  health  coverage  will 
now  be  provided  an  acceptable  level  of 
postpartiun  care. 

Many  States  > '  have  enacted  laws  that 
prescribe  benefits  for  hospital  lengths  of 
stay  in  connection  with  childbirth. 
NMHPA  provides  that  the  federal 
NMHPA  requirements  do  not  apply 
with  respect  to  health  insiuance 
coverage  '^  if  there  is  a  State  law  that 
satisfies  one  or  more  of  the  following 
criteria:  (1)  requires  such  coverage  to 
provide  for  at  least  a  48-hoiu'  hospital 
length  of  stay  following  a  vaginal 
delivery  and  at  least  a  96-hour  length  of 
stay  following  a  delivery  by  cesarean 
section,  (2)  requires  such  coverage  to 
provide  for  matemify  and  pediatric  care 
in  accordance  with  guidelines 
estabUshed  by  the  American  College  of 
Obstetricians  and  Gynecologists,  the 
American  Academy  of  Pediatrics,  or 
other  established  profisssional  medical 
assodaticHU.  or  (3)  reqtiires.  in 
connection  with  such  coverage  for 
maternity  care,  that  the  hospital  length 
of  stay  for  such  care  is  left  to  the 
decision  of  (or  is  required  to  be  made 
by)  the  attending  provider  in 
consultation  with  the  mother. 

Accordingly,  the  federal  NMHPA 
requirements  do  not  apply  to  insured 
plans  (and  partially-inmired  plans,  to 
the  extent  benefits  for  hospital  lengths 
of  stay  in  connection  with  childbirth  are 
provided  through  insiuanoe  coverage)  in 
States  in  vidiich  a  State  law  meets  one 


■  ■  For  purpoaaa  of  Part  7  of  ERISA  and  Tula 
XXVn  of  tha  PHS  Act  (indniling  tha  NMHPA 
pioviakMu).  Iha  tann  Slate  indudaa  tha  SO  Sutaa, 
tha  Diatrici  of  Columbia.  Puatto  Rioo,  tha  Virgin 
lalanda.  Amarican  Samoa.  Guam,  Waka  bland,  tha 
Northam  Mariana  lalanda.  and  tha  Canal  Zona  (La., 
tha  araaa  and  inatallationa  in  tha  Rapublic  of 
Panama  mada  availabia  to  tha  Unitad  Stataa 
pursuant  to  tha  Panama  Canal  Traaty  of  1977  and 
ralatad  agtaamanta.  until  Dacambar  31, 19M.) 

■>  Tha  term  health  inaurance  cotremge  maana 
'Iwnefita  constating  of  medical  car*  (provided 
directly,  through  Insurance  or  reimbursement,  or 
otherwiae  and  including  any  itama  and  aarvicaa 
paid  ior  aa  medical  care)  undar  any  hoepital  or 
inmAii^l  service  policy  or  certificate,  hoepital  or 
medicel  service  plan  contract  or  haelth 
■i>«intMMiir»  otganiaition  contract  offered  by  a 
heehh  insurance  issuer."  ERISA  sectioa  733(bNl) 
and  PHS  Act  section  27«l(bXl)-  The  term  heaith 
insiuance  iauer  maena  "an  insurance  compeny, 
insurance  aetvice,  or  inaurance  organization  *  *  * 
%rhich  ia  licenaed  to  ei^aga  in  the  bualneaa  of 
inaurance  in  a  State  and  which  ia  aubfact  to  State 
law  which  regulates  insurance.*  *  *  Such  tann 
does  not  include  a  group  haelth  plan."  ERISA 
sectioa  733(bK2)  and  PHS  Ad  aaction  27«l(bH2). 


or  more  of  the  above  criteria.  Moreover, 
the  federal  NMHPA  requirements  do  not 
apply  to  issuers  (both  in  the  group 
market  and  the  individual  market)  in 
States  in  which  State  law  meets  one  or 
more  of  the  above  criteria.  However,  the 
federal  NMHPA  requirements  apply  to 
self-insured  plans  (and  partially-insured 
plans,  to  the  extent  benefits  for  hospital 
lengths  of  stay  in  connection  with 
childbirth  are  provided  other  than 
through  instuance  coverage),  regardless 
of  State  law. 

According  to  a  chart  developed  by  the 
National  Association  of  Insurance 
Commissioners  for  a  hearing  in 
September  1997  before  the  House 
Committee  on  Ways  and  Means, 
Subcommittee  on  Health,  many  States 
already  had  provisions  in  their  laws  or 
regulations  prescribing  benefits  for 
hospital  lengths  of  stay  in  connection 
with  childbirth  before  the  enactment  of 
NMHPA.  Subsequently,  for  piuposes  of 
this  discussion  of  the  Effect  of  the 
Statute,  the  Departments  performed  a 
preliminary  review  of  State  laws  as  of 
July  1, 1998.1'  As  a  residt  of  this  review, 
it  is  estimated  that  40  States  have  laws 
that  appear  to  meet  the  criteria  specified 
in  NMHPA.  These  States  are  as  follows: 
Alabama.  Alaska.  Arizona.  Arkansas. 
Cahfomia,  Colorado.  Connecticut,  the 
District  of  Columbia.  Florida.  Georgia, 
Illinois,  Indiana,  Iowa,  Kansas, 
Kentucky,  Louisiana,  Maine,  Maryland. . 
Massachusetts,  Minnesota.  Missouri. 
Montana.  Nevada,  New  Hampshire. 
New  Jersey.  New  Mexico.  New  YoriL. 
North  Carolina.  North  Dakota,  Ohio. 
Oklahoma.  Pennsylvania,  Rhode  Island, 
South  Carolina,  South  Dakota, 
Tennessee,  Texas.  Virginia.  Washington, 
and  West  Virginia. 

Accordingly,  in  these  40  States,  only 
church  plans,  self-instuad  private-sector 
employer-sponsored  group  health 
plans, '^  and  self-insuired  nonfederal 
governmental  plans  '^  will  be  affiected 


» In  conducting  the  review,  the  Departments 
considered  State  statutea.  ragulatkMis,  rules, 
bulletins,  and  caaa  law.  However,  tha  review  did 
not  take  into  account  other  State  actions  that  should 
be  considered  when  making  a  legal  determinatioo 
regarding  whether  a  State  law  msets  tha  criteria 
specified  in  NMHPA. 

■*Hereefter,  other  private  sector  employer- 
sponsored  group  health  plans  are  refarred  to  as 
ERISA  plana. 

■'The  tem  nonfederal  governmental  plan  meens 
a  govemmaalal  plan  thet  ia  not  a  federal 
goveranwntal  plan.  PHS  Act  aection  27«i(d)(8NC). 
The  term  goyetnimental  pkm  generally  maena  a  plan 
eatablished  or  meintained  far  its  employee*  by  the 
government  of  the  United  Slates,  by  the  government 
of  any  State  or  politicel  aubdivisioa  thereof,  or  by 
any  agency  or  instrumentality  of  any  of  the 
fnregoii^.  PHS  Act  aection  2791(dXaXA).  The  term 
fedml  governmental  plan  means  a  governmental 
plan  eataUished  or  maintained  far  its  employees  by 
the  govenmient  of  the  United  Stataa  or  by  any 


by  NMHPA.  Based  on  data  from  the 
March  1996  Ciurent  Population  Stuvey 
and  other  sources.  Price  Waterfaouse  bias 
estimated  that  there  are  approximately 
270,000  self-insured  ERISA  plans 
covering  53  millicm  individuals.  In 
addition,  based  on  data  from  the  March 
1996  Current  Population  Survey  and 
other  sources.  Price  Waterfaouse 
estimated  that  there  are  approximately 
30,000  self-insured  nonfederal 
governmental  plans  covering  18  million 
individuals.'* 

NMHPA  will  also  affect  insured 
ERISA  plans,  insured  church  plans, 
insured  nonfederal  governmental  plans, 
and  issuers  in  the  individual  market  in 
States  that  do  not  have  a  law  meeting 
one  or  mate  of  the  criteria  specified  in 
NMHPA.  For  purposes  of  this  review  of 
the  Effect  of  the  Statute,  the 
Departments  performed  a  preliminary 
review  of  State  laws  as  of  Jidy  1, 1998. 
As  a  result  of  this  review,  it  is  estimated 
that  the  federal  NMHPA  requirements 
will  apply  to  health  insurance  coverage 
in  18  States.'^  These  States  are  as 
follows:  Delaware,  Hawaii,  Idaho. 
Midiigan,  Mississippi,  Nebraska, 
Oregon,  Utah,  Vermont.  Wisconsin, 
Wyoming.  Puerto  Rico,  the  Virgin 
Islands.  American  Samoa.  Guam,  Wake 
Island,  the  Northern  Mariana  Islands, 
and  the  Canal  Zone  (i.e.,  the  areas  and 
installations  in  the  Republic  of  Panama 
made  available  to  the  United  States 
pursuant  to  the  Panama  Canal  Tteety  of 
1977  and  related  agreements,  imtil 
December  31, 1999). 

Based  on  data  from  the  March  1996 
Current  Population  Survey  and  other 
sources.  Price  Waterfaouse  estimated 
that  there  are  approximately  2.5  miUion 
insured  ERISA  plans.  145.000  insured 
nonfederal  governmental  plans,  and 
1,000  issuers  in  the  individual  market 
For  a  variety  of  reasons,  these  totals 
cannot  be  broken  down  by  State.  These 
reasons  include  a  lack  of  detailed  data 
at  the  State  level  and  inconsistencies  in 
how  data  are  reported,  both  within  and 
across  States.  In  additicm,  the 


agency  or  instrumentality  of  auch  government  PHS 
Act  aection  2791(dXS)(B). 

•^Sponsor*  of  self-insured  nonfadaral 
govanmiental  plant  can  elect  to  heve  their  plana 
axanqtled  from  most  of  the  taquiraoiaats  of  Title 
XXVn  of  the  PHS  Act.  including  the  NMHPA 
requiraments,  with  reaped  to  aetf-inanred  benefits 
To  data,  fewer  than  600  qwoaors  have  elected  to 
heve  their  plena  exempted  in  wbole  or  in  part,  and 
at  leeat  aome  of  theaa  plana  have  cboaen  to  be 
exempt  from  NMHPA.  This  means  the  number  of 
self-insured  nonfederal  govemmeotal  plans  afiaOad 
by  NMHPA  wiU  be  leaa  than  the  30,000  plana  dtwl 
above. 

"The  federal  NMHPA  provisions  appeer  to  apply 
in  thaee  IS  States  becauae  either  tha  Slate  bea  not 
enacted  any  law  that  meeta  the  NMHPA  criteria  or 
the  State  hat  incorporated  tha  federal  NMHPA 
requirements  by  tefeteooe. 
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complexities  and  volatility  of  today's 
health  care  environment,  the 
segmentation  of  the  health  care  markets, 
and  the  rapid  increase  in  various  forms 
of  managed  care  arrangements  make  it 
difficult  to  define  and  track  such 
plans.  ■' 

The  Congressional  Budget  Office 
(CBO)  did  not  estimate  costs  for 
implementing  NN4HPA,  passed  by  the 
Qjngress  in  September  1996.  However, 
CBO  estimated  the  costs  for 
implementing  S.969,  the  Senate  version 
of  NMHPA.  While  there  are  several 
differences  between  8.969  and  the  final 
joint  legislation,"  the  CBO  estimates  for 
implementing  S.  969  are  the  only 
relevant  cost  data  available,  and  can  be 
used  as  a  baseline  estimate  for  the  cost 
impact  of  NMHPA. 

After  making  adjustments  to  reflect 
the  effects  of  State  laws  in  effect  at  the 
time  of  their  estimates,  CBO  concluded 
that  about  900,000  insured  births  a  year 
have  shorter  hospital  lengths  of  stay 
than  the  minimum  lengths  of  stay 
provided  under  NMHPA.  CBO  assumed 
that  some  of  these  births  would  result  in 
an  additional  inpatient  day,  and  some 
would  receive  a  follow-up  visit.  Some 
mothers  would  still  choose  to  go  home 
before  the  full  time  allowed  by  NMHPA. 
while  others  are  already  receiving  a 
timely  follow-up  visit  and  therefore 
would  not  incur  any  additional  costs. 
CBO  estimated  that  inpatient  hospital 
days  would  increase  by  approximately 
400,000  days  and  follow-up  care  would 
increase  by  approximately  200.000 
visits  annually. 

CBO  estimated  that  the  additional 
utilization  due  to  the  implementation  of 
S.  969  would  have  resulted  in  an 
aggregate  increase  in  insured  costs  of 
0.06  percent  for  all  employment-based 
and  individually  purchased  health 
plans.  CBO  assiuned  that,  in  response  to 
the  increase  in  premiums,  employers 
and  individuals  may  choose  to  rmiuce 
coverage  or  drop  benefits.  Although 
some  plans  may  make  slight  reductions 
in  overall  benefits  to  o£Etet  this  minimal 
increase  in  cost,  the  Departments 
believe  that  virtually  no  employers  will 
drop  health  coverage  entirely  or  drop 
coverage  for  hospital  stays  in 
connection  with  childbirth.  After  taking 
behavioral  responses  into  account.  CBO 
estimated  that  employer  contributions 
for  health  insurance  would  only  rise  by 
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about  0.02  percent  and  most  of  that 
increase  likely  would  be  passed  back  to 
employees  in  the  form  of  reduced 
wages. 

Applying  the  same  0.06  percent 
increase  to  the  cost  of  health  insurance 
for  covered  employees  of  nonfederal 
governmental  plans  would  raise 
expenditures.  However,  CBO  assumed 
that  most  of  these  costs  would  be  passed 
back  to  employees. 

Apart  from  increased  benefit  costs  for 
their  employees.  States  may  face 
additional  costs  for  enforcing  NMHPA 's 
requirements  on  issuers  of  health 
insurance  in  the  group  and  individual 
markets.  Because  States  currently 
regulate  the  private-sector  health 
insurance  market,  CBO  assumed  that  the 
increase  in  costs  would  be  marginal. 
However,  in  cases  where  States  fail  to 
implement  NMHPA  or  their  own  laws 
meeting  the  criteria  specified  in 
NMHPA,  the  federal  government 
assumes  enforcement  authority, 
[topending  on  the  need  for  federal 
enforcement,  some  of  the 
aforementioned  costs  may  be  shifted  to 
the  federal  government. 

Although  the  CBO  estimates  for 
implementing  S.  969  can  tw  used  as  a 
baseline  few  determining  the  cost  impact 
of  NMHPA,  they  must  be  updated  to 
reflect  the  enactment  in  several 
additional  States  of  laws  or  regulations 
meeting  the  criteria  specified  in 
NMHPA  and  for  the  elimination  of  post- 
delivery  follow  up  care.  Adjusting  the 
CBO  estimates  for  28  States  that  had 
laws  that  met  the  criteria  specified  in 
NMHPA  at  the  time  of  NMHPA's 
enactment,  reduces  the  number  of 
people  directly  affected  by  NMHPA. 
Approximately  60  percent  of  people 
covered  by  insured  ERISA  plans  and 
therefore  subject  to  State  laws,  are  in  the 
28  States  that  had  enacted  laws  prior  to 
NMHPA. 

With  fewer  people  affected,  the 
assumed  increase  in  utilization  is  also 
lower,  which  should  translate  into  a 
smaller  increase  in  aggregate  health  care 
costs.  However,  as  discussed  previously. 
S.  969  had  a  provision  for  follow-up 
visits  in  place  of  an  additional  inp^ent 
day.  CBO  assumed  that  about  one-third 
of  the  additional  utilization  would  be 
follow-up  visits,  and  that  the  cost  of  a 
follow-up  visit  is  only  about  one-fouith 
the  cost  of  a  post-delivery  hospital  day. 

Based  on  tnose  assumptions,  if  all  of 
those  who  would  have  cnosen  a  follow- 
up  visit  under  S.  969  elected  to  remain 
in  the  hospital  for  an  additional  day.  the 
estimated  aggregate  increase  in  insured 
costs  would  be  0.07  percent,  slightly 
higher  than  the  CBO  estimate.  If. 
however,  mothers  and  physicians 
determine  that  some  of  the  follow-up 


care  is  unnecessary,  and  that  less  than 
the  minimum  hospital  length  of  stay  is 
necessary,  some  of  the  additional  costs 
will  not  be  incurred.  If  none  of  the 
follow-up  visits  were  converted  to 
additional  inpatient  days,  the  estimated 
aggregate  increase  in  insured  costs 
would  be  0.04  percent.  Therefore,  the 
impact  of  NMHPA  on  insured  costs  is  in 
the  0.04  to  0.07  percent  range,  or  $130 
million  to  $200  million  (1996  dollars). 

It  should  be  noted  that  since  the 
enactment  of  NMHPA.  twelve 
additional  States  have  enacted  laws  or 
regulations  meeting  the  criteria 
specified  in  NMHPA.  These  laws  apply 
to  an  additional  25  percent  of  those  in 
fully  insured  health  insurance  plans. 
While  some  of  these  States  passed 
legislation  in  direct  response  to  the 
federal  law,  other  States  had  already 
considered  hospital  lengths  of  stay  for 
childbirth,  but  without  final  passage  of 
legislatim.  Thus,  the  estimates  of  the 
statutory  impacts,  as  of  the  date  of 
enactment,  probably  overstate  the  direct 
impact  of  NMHPA. 

Paperwork  Reduction  Act 

The  interim  rules  contain  no  new 
information  collection  requirements  that 
are  subject  to  review  and  approval  by 
OMB  under  the  Paperwork  Reduction 
Act  of  1995  (Pub.  L  104-13.  44  U.S.C 
Chapter  35).  The  agencies  reported  the 
infonnation  collection  burdens 
associated  with  NMHPA  in  the  interim 
rules  (Interim  Rules  Amending  ERISA 
Disclosure  Requirements  for  Group 
Health  Plans)  implementing  section 
711(d)  of  ERISA  that  were  published  in 
the  Federal  Regisler  on  April  8. 1997 
(62  FR  16979).  OMB  approved  these 
infonnation  collection  requirements 
under  OMB  control  number  1210-0039. 
Subsequently,  the  agencies  published 
the  OMB  control  numbw  in  the  Federal 
R^Mw  at  62  FR  36205  (July  7. 1997). 

In  addition,  the  group  and  individual 
mariwt  notification  requirements  for 
group  health  plans  under  section 
2704(d).  and  issuers  under  2751(b)  of 
the  PHS  Act.  are  not  considered 
"infbimation"  as  defined  in  5  CFR 
1320.3(cH2)  and  are  therefore  not 
subject  to  the  Paperworii  Reduction  Act 
of  1995.  In  particular.  5  CFR 
1320.3(c)(2)  states  that  "the  public 
disclosure  of  infonnaticm  originally 
supplied  by  the  federal  government  to 
the  recipient  for  the  purpose  of 
disclosure  to  the  public  is  not  included 
within  the  definition"  of  a  collection  of 
informaticHi. 
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£.  Regulatory  Flexibility  Act,  Unfunded 
Mandates  Reform  Act  of  1995.  and 
Small  Business  Regulatory  Enforcement 
Fairness  Act  of  1 995 

Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  (RFA) 
(5  U.S.C.  601  et  seq)  requires  that, 
whenever  an  agency  is  required  to 
publish  a  general  notice  of  proposed 
rulemaking,  the  agency  shall  prepare 
and  make  available  for  public  comment 
an  initial  regulatory  flexibility  analysis. 
The  analysis  describes  the  impact  of  the 
rule  on  small  entities  and  identifies  any 
significant  alternatives  to  the  rule  which 
accomplish  the  stated  objectives  of  the 
applicable  law  and  which  would 
minimize  the  impact  on  small  entities. 
For  purposes  of  the  RFA,  States  and 
individuals  are  not  considered  small 
entities.  Small  employers  and  small 
group  health  plans  are  considered  small 
entities. 

Since  these  rules  are  being  issued  as 
interim  final  rules  and  not  as  a  Notice 
of  Proposed  Rulemaking  (NPRM),  the 
RFA  does  not  apply  and  a  regulatory 
flexibility  analysis  is  not  required. 
Nonetheless,  the  Departments  have 
considered  the  likely  impact  of  the  rules 
on  small  entities  and  believe  that  the 
rules  will  not  have  a  significant  impact 
on  a  substantial  niunber  of  small  entities 
for  the  following  reasons:  (1)  the  major 
provisions  of  the  rules  mirror  the 
statutory  provisions,  which  are  largely 
self-executing  and  do  not  afford  the 
Departments  substantial  discretion  to 
exercise  regulatory  flexibility;  (2)  the 
interpretations  or  clarifications  to  the 
statutory  provisions  that  are  made  by 
these  ndes  are  minor  and  will  not  have 
a  significant  impact;  and  (3)  because 
most  States  have  laws  that  apply  in 
place  of  the  NMHPA  standanu.  in  those 
States  the  interim  rules  will  not  apply 
to  insurance  issuers,  whic^  are  subject 
to  State  law.  and  will  have  no  impact  on 
group  health  plans  that  purchase 
insurance  in  those  States.  Therefore  the 
main  impact  of  these  rules  will  be  on 
group  health  plans  that  self-insure. 
Because  small  plans  are  more  likely  to 
purchase  State-regulated  insurance  than 
to  self-insure,  they  will  be  less  likely  to 
be  affected  by  these  rules. 

Althou^.  for  the  reasons  stated,  we 
believe  that  these  rules  will  not  have  a 
significant  impact  on  small  entities, 
specific  data  that  would  permit  a 
complete  evaluation  of  the  impact  on 
small  entities  is  not  currently  available. 
Therefore,  the  Departments  invite 
interested  persons  to  submit  comments 
on  the  impact  of  these  rules  on  small 
entities  for  consideration  in  the 
development  of  the  final  rules 
implementing  NMHPA.  Consistent  with 


the  RFA,  the  Departments  also 
encourage  the  public  to  submit 
comments  on  alternative  rules  that  will 
accomplish  the  stated  purpose  of 
NMHPA  and  minimize  the  impact  on 
small  entities. 

Unfunded  Mandates  Reform  Act  of  1995 

The  Unfunded  Mandates  Reform  Act 
of  1995  (UMRA,  Pub.  L.  104-4)  requires 
agencies  to  prepare  several  analytic 
statements  before  proposing  any  rules 
that  may  result  in  annual  expenditures 
of  $100  milhon  by  State,  local,  and 
Indian  tribal  governments  or  the  private 
sector.  These  rules  are  not  subject  to  the 
UMRA  because  they  are  interim  rules. 
However,  consistent  with  the  policy 
embodied  in  the  UMRA,  the  interim 
rules  have  been  designed  to  be  the  least 
burdensome  alternative  for  State,  local, 
tribal  governments,  and  the  private 
sector. 

Small  Business  Regulatory  Enforcement 
Fairness  Act  of  1996 

The  Administrator  of  the  Office  of 
Infonnation  and  Regulatory  Affiairs  of 
OMB  has  determinml  that  this  is  a  major 
rule  for  purposes  of  the  Small  Business 
Regulatory  Enforcement  Fairness  Act  of 
1996  (5  U.S.C.  801  et  seq.)  (SBREFA).  In 
general,  SBREFA  provides,  among  other 
things,  that  a  federal  agency  must 
submit  all  rules  for  fiill  Congressional 
review.  Porsuant  to  SBREFA,  Congress 
has  60  session  days  to  review  and 
approve  cv  disapprove  a  major  rule.  The 
Secretaries  have  determined  that  the 
effective  date  of  these  interim  rules  is 
January  1, 1999.  Because  the  efiiective 
date  of  these  interim  rules  is  more  than 
60  days  after  publication  in  the  Federal 
Register  and  receipt  by  Congress,  the 
requirements  of  SBREFA  have  been 
satisfied  with  respect  to  these  rules. 

Statutory  Aathocity 

The  Department  of  the  Treasury 
temporary  rule  is  adopted  pursuant  to 
the  authority  contained  in  section  7805 
and  in  section  9833  of  the  Code  (26 
U.S.C.  7805. 9833),  as  added  by  HIPAA 
(Pub.  L.  104-191. 110  SUt.  1936)  and 
amended  by  TRA  '97  (Pub.  L.  105-34. 
Ill  Stat.  788). 

The  Departinent  of  Labor  interim  final 
rule  is  adopted  pursuant  to  the  authority 
contained  in  sections  505.  711,  734  of 
ERISA  (29  U.S.C  1135. 1181.  and  1194). 
as  added  by  HIPAA  (Pub.  L.  104-191. 
110  Stat.  1936)  and  amended  by 
NMHPA  (Pub.  L.  104-204, 110  Stat. 
2935).  and  Secretary  of  Labor's  Order 
No.  1-87.  52  FR  13139.  April  21. 1987. 

The  HHS  interim  final  rule  is  adopted 
pursuant  to  the  authority  contained  in 
sections  2701  through  2763. 2791.  and 
2792  of  the  PHS  Act  (42  U.S.C.300gg 


through  300gg-63.  300gg-91.  and 
300gg-92).  as  added  by  HIPAA  (Pub.  L 
104-191. 110  Stat.  1936)  and  amended 
by  NMHPA  (Pub.  L.  104-204. 110  SUt. 
2935). 

LiatofSubiects 

26  CFR  Part  54 

Excise  taxes.  Health  insurance. 
Pensions,  Reporting  and  recordkeeping 
requirements. 

29  CFR  Part  2590 

Employee  benefit  plans.  Employee 
Retirement  Income  Security  Act,  Health 
care.  Health  insurance.  Reporting  and 
recordkeeping  requirements. 

45  CFR  Parts  144  and  146 

Health  care.  Health  insurance. 
Reporting  and  recordkeeping 
requirements.  State  regulation  of  health 
insurance. 

45  CFR  Part  148 

Administrative  practice  and 
procedure.  Health  care.  Health 
insurance,  Penalties,  Reporting  and 
recordkeeping  requirements. 

Adoption  of  Amcfidments  to  the 
Regulations 

INTEfWAL  REVENUE  SERVICE  26  CFR 
CHAPTER! 

Accordingly,  26  CFR  Part  54  is 
amended  as  follows: 

PART  54-PENSION  EXCISE  TAXES 

Paragra|»h  1.  The  authority  citation  for  part 
54  is  amended  by  adding  an  entry  for 
§  54.981 1-lT  in  numerical  wder  to  read  in 
part  as  follows: 

Anlliority:  26  U.S.C  7805  *  *  * 

Section  54.981 1-lT  also  issued  under  26 
U.S.C  9833.  •   •   • 

Par.  2.  Section  54.9801-lT  is 
amended  by: 

1.  Revising  par^paph  (a). 

2.  Revising  the  first  sentence  of 
(Mragraph  (c). 

The  revisions  read  as  follows: 


f54J801-1T 


(a)  Statutmy  basis.  Sections  54.9801- 
IT  through  54.9801-6T,  54.9802-lT. 
54.9811-lT,  54.9812-lT,  54.9831-lT, 
and  54.9833-lT  (portability  sections) 
implement  Chapter  itiO  of  Subtitie  K  of 
the  Internal  Revenue  Code  of  1986. 

(c)  Similar  Requiranents  under  the 
Public  Health  Service  Act  and  Employee 
Retirement  Income  Security  Act. 
Sections  2701,  2702,  2704,  2705.  2721. 
and  2791  of  the  PubUc  Health  Sovice 
Act  and  sections  701,  702.  703.  711. 
712,  732.  and  733  of  the  Employee 
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Retirament  Income  Security  Act  of  1974 
impose  requiiements  similar  to  those 
imposed  under  Chapter  100  of  Subtitle 
K  with  respect  to  health  insurance 
issuers  offering  group  health  insurance 
coverage.  •  •  • 

•  •        •        •        • 

Par.  3.  In  §  54.9801-27,  the 
introductory  text  is  revised  to  read  as 
follows: 

}84.90O1^T    DafNtMofW  IMMpOfafy). 

Unless  otherwise  provided,  the 
definitions  in  this  section  govern  in 
applying  the  provisions  of  §§  54.9801- 
IT  through  54.9801-6T,  54.9802-lT, 
54.981 1-lT,  54.981 2-lT,  54.983 1-lT, 
and  54.9833-lT. 

•  •        •        •        • 

Par.  4.  Section  54.981 1-lT  is  added 
to  read  as  follows: 

154.9611-1    SlHidardaraiallngtobenama 
foe  nottiafi  and  i 


(a)  Hospital  length  of  stay — ( 1 ) 
General  rule.  Except  as  provided  in 
paragraph  (8)(5)  of  this  section,  a  group 
health  plan  that  provides  benefits  for  a 
hospit^  length  of  stay  in  connection 
mth  childbirth  for  a  mother  or  her 
newborn  may  not  restrict  benefits  for 
the  stay  to  less  than — 

(i)  48  hours  following  a  vaginal 
delivery;  or 

(ii)  96  hoius  following  a  delivery  by 
cesarean  section. 

(2)  When  stay  begins — (i)  Delivery  in 
a  hospital.  If  delivery  occiirs  in  a 
hospital,  the  hospital  length  of  stay  for 
the  mother  or  newborn  child  begins  at 
the  time  of  deUvery  (or  in  the  case  of 
multiple  births,  at  the  time  of  the  last 
delivery). 

(ii)  Delivery  outside  a  hospital.  If 
delivery  occurs  outside  a  hospital,  the 
hospital  length  of  stay  begins  at  the  time 
the  mother  or  newborn  is  admitted  as  a 
hospital  inpatient  in  connection  with 
childbirth.  The  determination  of 
whether  an  admission  is  in  connection 
%vith  childbirth  is  a  medical  decision  to 
be  made  by  the  attending  provider. 

(3)  Examples.  The  rules  of  paragraphs 
(a)(1)  and  (2)  of  this  section  are 
illustrated  by  the  following  examples.  In 
each  example,  the  group  health  plan 
provides  benefits  for  hospital  lengths  of 
stay  in  connection  with  childbirth  and 
is  subject  to  the  requirements  of  this 
section,  as  follows: 

ficampfo  1.  (i)  A  pregnant  woman  covered 
under  ■  group  health  plan  goes  into  labor  and 
is  admitted  to  the  hospital  at  10  p.m.  on  June 
11.  She  gives  birth  by  vaginal  delivery  at  6 
a.m.on)un«  12. 

(ii)  In  this  Example  t,  the  48-hour  period 
described  in  paragraph  (aMlNO  of  this  section 
ends  at  6  a.m.  on  June  14. 

Example  2.  (i)  A  woman  covered  under  a 
group  health  plan  givee  birth  at  home  by 


vaginal  delivery.  After  the  delivery,  the 
woman  begins  bleeding  excsssivelv  in 
connection  with  the  childbirth  and  is 
admitted  to  the  hospital  for  treatment  of  the 
excessive  bleeding  at  7  p.m.  on  October  1. 

(ii)  In  this  Example  2,  the  48-hour  period 
described  in  paragraph  (aKl)(i)  of  this  section 
ends  at  7  p.m.  on  October  3. 

Example  3.  (i)  A  woman  covered  under  a 
group  health  plan  gives  birth  by  vaginal 
delivery  at  home.  The  child  later  develops 
pneumonia  and  is  admitted  to  the  hospital. 
The  attending  provider  determines  that  the 
admission  is  not  in  connection  with 
childbirth. 

(ii)  In  this  Example  3.  the  hospital  length- 
of-stey  requirements  of  this  section  do  not 
apply  to  the  child's  admission  to  the  hospital 
because  the  admission  is  not  in  connection 
with  childbirth. 

(4)  Authorization  not  required — (i)  In 
general.  A  plan  may  not  require  that  a 
physician  or  other  health  care  provider 
obtain  authorization  fiom  the  plan,  or 
bom  a  health  insurance  issuer  offering 
health  insurance  coverage  under  the 
plan,  for  prescribing  the  hospital  length 
of  stay  required  under  paragraph  (a)(1) 
of  this  section.  (See  also  paragraphs 
(b)(2)  and  (c)(3)  of  this  section  for  rules 
and  examples  regarding  other 
authorization  and  certain  notice 
requirements.) 

(li)  Example.  The  rule  of  this 
paragraph  (a)(4)  is  illustrated  by  the 
following  example: 


Example,  (i)  In  the  case  of  a  delivery  by 
cesarean  section,  a  group  health  plan  subiect 
to  the  requirements  6f  this  section 
automatically  provides  beneflts  for  any 
hospital  length  of  stay  of  up  to  72  hours.  For 
any  longer  stay,  the  plan  requires  an 
attending  provider  to  complete  a  certificate  of 
medical  necessity.  The  plan  then  makes  a 
determination,  based  on  the  certificate  of 
medical  necessity,  whether  a  longer  stay  is 
medically  necessary. 

(ii)  In  this  Example,  the  requirement  that 
an  attending  provider  complete  a  certificate 
of  medical  necessity  to  obtain  authorization 
for  the  period  between  72  hours  and  96  houn 
following  a  delivery  by  cesarean  section  is 
prohibited  by  this  paragraph  (a)(4). 

(5)  Exceptions — (i)  Discharge  of 
mother.  If  a  decision  to  discharge  a 
mother  earlier  than  the  period  specified 
in  paragraph  (a)(1)  of  this  section  is 
made  by  an  attending  provider,  in 
consultation  with  the  mother,  the 
requirements  of  paragraph  (a)(1)  of  this 
section  do  not  apply  for  any  period  after 
the  discharge. 

(ii)  Discharge  of  newborn.  If  a 
decision  to  discharge  a  newborn  child 
earlier  than  the  period  specified  in 
paragraph  (a)(1)  of  this  section  is  made 
by  an  attending  provider,  in 
consultation  with  the  mother  (or  the 
newborn's  authorized  representative), 
the  requirements  of  paragraph  (a)(1)  of 
this  section  do  not  apply  for  any  period 
after  the  discharge. 


(iii)  Attending  provider  defined.  Fot 
purposes  of  this  section,  attending 

Erovider  means  an  individual  who  is 
censed  under  applicable  State  law  to 
provide  maternity  or  pediatric  care  and 
who  is  directly  responsible  for 
providing  maternity  or  pediatric  care  to 
a  mother  or  newborn  child. 

(iv)  Example.  The  rules  of  this 
paragraph  (a)(5)  are  illustrated  by  the 
following  example: 

Example,  (i)  A  pregnant  woman  covered 
under  a  group  health  plan  sub)ect  to  the 
requirements  of  this  section  goes  into  labor 
and  is  admitted  to  a  hospital.  She  gives  birth 
by  cesarean  section.  On  the  third  day  after 
the  delivery,  the  attending  provider  for  the 
mother  consults  with  the  mother,  and  the 
attending  provider  for  the  newlmm  consults 
with  the  mother  regarding  the  newborn.  The 
attending  providers  authorize  the  early 
discharge  of  both  the  mother  and  the 
newborn.  Both  are  discharged  approximately 
72  hours  after  the  delivery.  The  plan  pays  for 
the  72-hour  hospital  stays. 

(ii)  In  this  Example,  the  requirements  of 
this  paragraph  (a)  have  been  satisfied  with 
respect  to  the  mother  and  the  newborn.  If 
either  is  readmitted,  the  hospital  stay  for  the 
readmission  is  not  subject  to  this  section. 

(b)  Prohibitions — (1)  With  respect  to 
mothers — (i)  In  general.  A  group  health 
plan  may  not — 

(A)  Deny  a  mother  or  her  newborn 
child  eligibility  or  continued  eligibility 
to  enroll  or  renew  coverage  under  the 
terms  of  the  plan  solely  to  avoid  the 
requirements  of  this  section;  or 

(B)  Provide  payments  (including 
payments-in-kind)  or  rebates  to  a 
mother  to  encoiuage  her  to  accept  less 
than  the  minimum  protections  available 
under  this  section. 

(ii)  £jr(unp/es.  The  ndes  of  this 
paragraph  (b)(1)  are  illustrated  by  the 
following  examples.  In  each  example, 
the  group  health  plan  is  subject  to  the 
requirements  of  this  section;  as  follows: 

Example  1.  (i)  A  group  health  plan 
provides  benefits  for  at  least  a  48-hour 
hospital  length  of  stay  following  a  vaginal 
delivery.  If  a  mother  and  newborn  covered 
under  the  plan  are  discharged  within  24 
hours  after  the  delivery,  the  plan  will  waive 
the  copayment  and  deductible. 

(ii)  In  this  Example  1,  because  waiver  of 
the  copayment  and  deductible  is  in  the 
nature  of  a  rebate  that  the  mother  would  not 
receive  if  she  and  her  newborn  remained  in 
the  hospital,  it  is  prohibited  by  this 
paragraph  (b)(1).  (In  addition,  the  plan 
violates  paragraph  (b)(2)  of  this  section 
because,  in  effect,  no  copayment  or 
deductible  is  required  for  the  first  portion  of 
the  stay  and  a  double  copayment  and  a 
deductible  are  required  for  the  second 
portion  of  the  stay.) 

Example  2.  (i)  A  group  health  plan 
provides  benefits  for  at  least  a  48-hour 
hospital  length  of  stay  following  a  vaginal 
delivery.  In  the  event  that  a  mother  and  her 
newborn  are  discharged  earlier  than  48  hours 
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and  the  discharges  occur  after  consultation 
with  the  mother  in  accordance  vrith  the 
requirements  of  paragraph  (aMS)  of  this 
section,  the  plan  provides  for  a  follow-up 
visit  by  a  nurse  within  48  hours  after  the 
discharges  to  provide  certain  services  that  the 
mother  and  her  newbcKn  would  otherwise 
receive  in  the  hospital. 

(ii)  In  this  Example  2,  because  the  follow- 
up  visit  does  not  provide  any  services 
beyond  what  the  mother  and  her  newlxim 
would  raoeive  in  the  hospital,  coverage  for 
the  follow-up  visit  is  not  prohibited  by  this 
paragraph  (bHD- 

(2)  With  respect  to  benefit 
restrictions — (i)  In  general.  Subject  to 
paragraph  (c)(3)  of  this  section,  a  group 
health  plan  may  not  restrict  the  boiefits 
for  any  pcntion  of  a  hospital  length  of 
stay  required  under  paragraph  (a)  of  this 
section  in  a  manner  that  is  less  favorable 
than  the  benefits  provided  for  any 
preceding  portion  of  the  stay. 

(ii)  Example.  The  rules  ofthis 
paragraph  (b)(2)  are  illustrated  by  the 
following  example: 

Example,  (i)  A  group  health  plan  subject  to 
the  requirements  of  this  section  provides 
benefite  for  hospital  lengths  of  sUy  in 
connection  with  childbirth.  In  the  case  of  a 
delivery  by  cesarean  section,  the  plan 
automatically  pays  for  the  first  48  hours. 
With  respect  to  each  succeeding  24-hour 
period,  the  participant  or  beneficiary  must 
call  the  plan  to  olMain  precartification  from 
a  utilization  revie%rar,  who  determines  if  an 
additional  24-hour  period  is  medically 
necessary.  If  this  approval  is  not  obtained, 
the  plan  %vill  not  provide  benefits  for  any 
succeeding  24-hour  period. 

(ii)  In  this  Example,  the  requirement  to 
obtain  precartification  for  the  two  24-hour 
periods  immediately  following  the  initial  48- 
hour  stay  is  prohibited  by  this  paragraph 
(bX2)  because  benefiU  for  the  latter  part  of 
the  stey  are  restricted  in  a  manner  that  is  less 
favorable  than  benefits  for  a  preceding 
portion  of  the  stey.  (However,  this  section 
does  not  prohibit  a  plan  from  requiring 
precertification  bx  any  period  after  the  first 
96  hours.)  In  addition,  if  the  plan's 
utilization  reviewrer  denied  any  mother  or  her 
newborn  benefits  within  the  96-hour  stey,  the 
plan  would  also  violate  paragraph  (a)  of  this 
section. 

(3)  With  respect  to  attending 
providers.  A  group  health  plan  may  not 
directly  or  indirecdy 

(i)  Penalize  (for  example,  take 
disciplinary  action  against  or  retaliate 
against),  or  otherwise  reduce  or  limit  the 
compensation  of,  an  attending  provider 
because  the  provider  furnished  care  to 
a  participant  or  beneficiary  in 
accordance  with  this  section;  or 

(ii)  Provide  monetary  or  other 
incentives  to  an  attending  provider  to 
induce  the  provider  to  fujrnish  care  to  a 
participant  or  beneficiary  in  a  manner 
inconsistent  with  this  section,  including 
providing  any  incentive  that  could 
induce  an  attending  provider  to 


discharge  a  mother  or  newborn  earlier 
than  48  hotus  (or  96  hours)  after 
delivery. 

(c)  Construction.  With  respect  to  this 
section,  the  following  rules  of 
construction  apply: 

(1)  Hospital  stays  not  mandatory.  This 
section  does  not  require  a  mother  to — 

(i)  Give  birth  in  a  nospital;  or 
(ii)  Stay  in  the  hospital  for  a  fixed 

period  of  time  following  the  birth  of  her 

child. 

(2)  Hospital  stay  benefits  not 
mandated.  This  section  does  not  apply 
to  any  group  health  plan  that  does  not 
provide  benefits  for  hospital  lengths  of 
stay  in  connection  with  childbirth  for  a 
mother  or  her  newborn  child. 

(3)  Cost-sharing  rules — (i)  In  general. 
This  section  does  not  prevent  a  group 
health  plan  from  imposing  deductibles, 
coinsurance,  or  other  cost-sharing  in 
relation  to  benefits  for  hospital  lengths 
of  stay  in  connection  with  childbirth  for 
a  mother  or  a  newborn  under  the  plan 
or  coverage,  except  that  the  coinsurance 
or  other  cost-sharing  for  any  portion  of 
the  hospital  length  of  stay  reqtiired 
under  paragraph  (a)  of  this  section  may 
not  be  greater  than  that  for  any 
preceding  portion  of  the  stay. 

(ii)  Examples.  The  rules  of  this 
paragraph  (c)(3)  are  illustrated  by  the 
following  examples.  In  each  example, 
the  group  health  plan  is  subject  to  the 
requirements  of  this  section,  as  follows: 

Example  1.  (i)  A  group  health  plan 
provides  benefite  for  at  least  a  48-hour 
hospital  length  of  stey  in  connection  vrith 
vaginal  deliveries.  The  plan  covers  80 
percent  of  the  cost  of  the  stey  for  the  first  24- 
hour  period  and  50  percent  of  the  cost  of  the 
stey  for  the  second  24-hour  period.  Thus,  the 
coinsurance  paid  by  the  patient  increases 
friMn  20  percent  to  50  percent  after  24  houn. 

(ii)  In  this  Example  J.  the  plan  violates  the 
rules  of  this  paragraph  (c)(3)  because 
coinsurance  for  the  second  24-hour  period  of 
the  48-hour  stey  is  greater  than  that  for  the 
preceding  portion  of  the  stey.  (In  addition, 
the  plan  also  violates  the  similar  rule  in 
paragraph  (b)(2)  of  this  section.) 

Example  2.  (i)  A  group  health  plan 
generally  covers  70  percent  of  the  cost  of  a 
hospital  length  of  stey  in  coimection  with 
childbirth.  However,  the  plan  will  cover  80 
percent  of  the  cost  of  the  stey  if  the 
participant  or  beneficiary  notifies  the  plan  of 
the  pregnancy  in  advance  of  admission  and 
uses  whatever  hospital  the  plan  may 
designate. 

(ii)  In  this  Example  2,  the  plan  does  not 
violate  the  rules  of  this  paragraph  (cX3) 
because  the  level  of  benefite  provided  (70 
percent  or  80  percent)  is  consistent 
throughout  the  48-hour  (or  96-hour)  hospital 
length  of  stey  required  under  paragraph  (a)  of 
this  section.  (In  additicn,  the  plan  does  not 
violate  the  rules  in  paragraph  (aM4)  or  (bK2) 
of  this  section.) 

(4)  Compensation  of  attending 
provider.  This  section  does  not  prevent 


a  group  health  plan  from  negotiating 
with  an  attendijog  provider  die  level  and 
type  of  compensation  for  care  furnished 
in  accordance  with  this  section 
(including  paragraph  (b)  of  this  section). 

(d)  Notice  reiTuiremenf.  See  29  CFR 
2520.102-3(u)  and  (v)(2)  for  rules 
relating  to  a  notice  requirement  imposed 
under  section  711  of  the  Employee 
Retirement  Income  Security  Act  of  1974 
(29  U.S.C  1181)  on  owtain  group  health 
plans  that  provide  benefits  for  hospital 
lengths  of  stay  in  connection  with 
dtildbirth. 

(e)  Applicability  in  certain  States— {\) 
Health  insurance  coverage.  The 
requirements  of  section  9811  and  this 
section  do  not  apply  with  reelect  to 
health  insurance  coverage  o^red  in 
connecti(Hi  with  a  group  health  plan  if 
there  is  a  State  law  regulating  the 
covoage  that  meets  any  of  the  following 
criteria: 

(i)  The  State  law  requires  the  coverage 
to  provide  for  at  least  a  48-hour  hoepiul 
leogth  of  stay  following  a  vaginal 
delivery  and  at  least  a  96-hour  hospital 
length  of  stay  following  a  deUvery  by 
cesarean  section. 

(ii)  The  State  law  requires  the 
coverage  to  provide  for  maternity  and 
pediatric  care  in  aocordanoe  with 
guidelines  established  by  the  American 
College  of  Obstetricians  and 
Gynecologists,  the  American  Academy 
of  Pediatrics,  or  any  other  established 
professional  medical  associaticm. 

(iii)  The  State  law  requires,  in 
connection  with  the  coverage  for 
maternity  care,  that  the  hospital  length 
of  stay  for  such  care  is  left  to  the 
decision  of  (or  is  required  to  be  made 
by)  the  attending  provider  in 
consultation  with  the  mother.  State  laws 
that  require  the  decision  to  be  made  by 
the  attending  provider  with  the  consent 
of  the  mother  satisfy  the  criterion  of  this 
paragraph  (e)(l)(iii). 

(2rGroup  health  plaits— {i)  Fully- 
insured  plans.  For  a  group  health  plan 
that  provides  benefits  solely  through 
healdi  insurance  coverage,  if  the  State 
law  regulating  the  health  insurance 
coverage  meets  any  of  the  criteria  in 
paragraph  (e)(1)  of  this  section,  then  the 
requirements  of  section  9811  and  this 
section  do  not  apply.  — 

(ii)  Self-insurea  plans.  For  a  group 
health  plan  that  provides  all  benefits  for 
hospital  lengths  of  stay  in  connectitm 
with  childbirth  other  than  through 
health  insurance  coverage,  the 
requirements  of  section  9811  and  this 
section  apply. 

(iii)  PartiaUy-insured  plans.  For  a 
group  health  plan  that  provides  some 
benefits  through  health  insurance 
coven^,  if  the  State  law  regidating  the 
health  insurance  coverage  meets  any  of 
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the  criteria  in  paragraph  (e)(1)  of  this 
section,  then  the  requirements  of  section 
9811  and  this  section  apply  only  to  the 
extent  the  plan  provides  benefits  for 
hospital  lengths  of  stay  in  connection 
with  childbirth  other  than  through 
health  inturanoe  coverage. 

(3)  Pnemption  provisions  under 
ERISA.  See  29  CFR  2590.711(e)(3) 
regarding  how  rules  parallel  to  those 
under  paragraph  (e)(1)  of  this  section 
relate  to  other  preemption  provisions 
under  the  Employee  Retirement  Income 
Security  Act  of  1974. 

(4)  Examples.  The  rules  of  this 
paiagraph  (e)  are  illustrated  by  the 
following  examples: 

Example  1.  (i)  A  group  health  plan 
buys  group  health  insurance  coverage  in 
a  State  that  requires  that  the  coverage 

Krovida  for  at  least  a  48-hour  hospital 
mgth  of  stay  following  a  vaginal 
delivery  and  at  least  a  96-hour  hospital 
length  of  stay  following  a  delivery  by 
cesarean  section. 

(ii)  In  this  flxoinpye  I,  the  coverage  U 
subiect  to  State  law,  and  the  requirements  of 
section  Mil  and  this  section  do  not  apply. 

Example  2.  (i)  A  self-insured  group  health 
plan  covers  hospital  lengths  of  stay  in 
connection  with  childbirth  in  a  State  that 
requires  health  insurance  coverage  to  provide 
far  maternity  care  in  accordance  with 
guidelioM  ettablished  by  the  American 
CoUegs  of  Obstetricians  and  Gynecologists 
and  to  provide  for  pediatric  care  in 
accordance  with  guidelines  established  by 
the  American  Academy  of  Pediatrics. 

(ii)  In  this  Example  2,  even  though  the 
State  law  satisfies  the  criterion  of  paragraph 
(eMlMii)  of  this  section,  because  the  plan 
provides  benefits  for  hospital  lengths  of  stay 
in  connection  with  childbirth  other  than 
through  health  insurance  coverage,  the  plan 
is  subject  to  the  requirements  of  section  9811 
and  this  section. 

(f)  Effective  date.  Section  981 1  applies 
to  group  health  plans  for  plan  years 
beginning  on  or  after  January  1 .  1998. 
This  section  applies  to  group  health 
plans  for  plan  years  beginning  on  or 
after  January  1, 1999. 

Par.  5.  In  §  54.9831-lT,  paragraph 
(b)(1)  is  revised  to  read  as  follows: 

IS4JI31-1T    SpacWnilaeraMlngto 


(b)  Excepted  benefits — (1)  In  general. 
The  requirements  of  §§  54.9801-lT 
through  54.9801-6T,  54.9802-lT. 
54.9811-lT.  and  54.9812-lT  do  not 
apply  to  any  group  health  plan  in 
relation  to  its  provision  of  the  benefits 
described  in  paragraph  (b)(2).  (3),  (4).  or 
(5)  of  this  section  (or  any  combination 
of  theae  benefits). 


Approved:  August  14, 1098. 
Michael  P.  Daiaa. 

Deputy  Commissioner  of  Internal  Revenue. 

Donald  C  Lnbick. 

Assistant  Secretary  of  the  Treasury. 

PENSION  AND  WELFAftE  BENEFITS 
ADMINISTRATION  29  CFR  CHAPTER  XXV 

29  CFR  Part  2590— is  amended  as 
follows: 

PART  2S00-fnJLE8  AND 
REGULATIONS  FOR  HEALTH 
mSURANCE  PORTABILITY  AND 
RENEWABILITY  FOR  GROUP  HEALTH 
PLANS 

1.  The  authority  citation  for  Part  2590 
is  revised  to  read  as  follows: 

AuthstMy.  Sacs.  107,  209,  505,  701-703, 
711,  712,  and  731-734  of  ERISA  (29  U.S.C 
1027,  1059, 1135, 1171-1173.  1181, 1182. 
and  1191-1194),  as  amended  by  HIPAA  (Pub. 
L  104-191. 110  SUt  1936)  and  NMHPA 
(Pub.  L  104-204, 110  Stat.  2935).  and 
Secretary  of  Labor's  Order  Na  1-87.  52  FR 
13139.  April  21. 1987. 

Subpart  B— Olfwr  Raqulrewnte 

2.  Section  2590.711  is  revised  to  read 
as  follows: 

f2Sea7ll    Standards  ralating  to  benelNe 
ror  momeraana  nvwiioma. 

(a)  Hospital  length  of  stay— (\) 
General  rule.  Except  as  provided  in 
paragraph  (a)(5)  of  this  section,  a  group 
health  plan,  or  a  health  insurance  issuer 
offering  group  health  insurance 
coverage,  that  provides  benefits  for  a 
hospital  length  of  stay  in  connection 
with  childbirth  for  a  mother  or  her 
newborn  may  not  restrict  benefits  for 
the  stay  to  less  than — 

(i)  48  hours  following  a  vaginal 
delivery;  or 

(ii)  96  hours  following  a  delivery  by 
cesarean  section. 

(2)  When  stay  begins — (i)  Delivery  in 
a  hospital.  If  delivery  occurs  in  a 
hospital,  the  hospital  length  of  stay  for 
the  mother  or  newborn  child  begins  at 
the  time  of  delivery  (or  in  the  case  of 
multiple  births,  at  the  time  of  the  last 
delivery). 

(ii)  Delivery  outside  a  hospital.  If 
delivery  occurs  outside  a  hospital,  the 
hospitid  length  of  stay  begins  at  the  time 
the  mother  or  newtxim  is  admitted  as  a 
hospital  inpatient  in  connection  %vith 
childbirth.  The  determination  of 
whether  an  admission  is  in  coimection 
with  childbirth  is  a  medical  decision  to 
be  made  by  the  attending  provider. 

(3)  Examples.  The  rules  of  paragraphs 
(a)(1)  and  (2)  of  this  section  are 
illustrated  by  the  following  examples.  In 
each  example,  the  group  health  plan 
provides  benefits  for  hospital  lengths  of 
stay  in  connection  with  childbirth  and 


is  subject  to  the  requirements  of  this 
section,  as  follows: 

Example  1.  (i)  A  pregnant  woman  covered 
under  a  group  health  plan  goes  into  labor  and 
is  admitted  to  the  hospital  at  10  p.m.  on  June 
11.  She  gives  birth  by  vaginal  delivery  at  6 
a.m.  on  )une  12. 

(ii)  In  this  Example  t,  the  48-hour  period 
described  in  paragraph  (a)(l)(i]  of  this  section 
ends  at  6  a.m.  on  June  14. 

Example  2.  (i)  A  woman  covered  under  a 
group  health  plan  gives  birth  at  home  by 
vaginal  delivery.  /3ter  the  deliveiy,  the 
woman  begins  bleeding  excessively  in 
connection  %vith  the  childbirth  and  is 
admitted  to  the  hospital  fior  treatment  of  the 
excessive  bleeding  at  7  pjn.  on  October  1. 

(ii)  In  this  Example  2,  the  48-hour  period 
dncribed  in  paragraph  (aMlHi)  of  this  section 
ends  at  7  p.m.  on  October  3. 

Example  3.  (i)  A  woman  covered  under  a 
group  health  plan  gives  birth  by  vaginal 
delivery  at  home.  The  child  later  develops 
pneunoonia  and  is  admitted  to  the  hospital. 
The  attending  provider  determines  that  the 
admission  is  not  in  connection  with 
childbirth. 

(ii)  In  this  Example  3.  the  hospital  length- 
of-stay  requirementa  of  this  section  do  not 
apply  to  the  child's  admission  to  the  hospital 
because  the  admission  is  not  in  connection 
with  childbirth. 

(4)  Authorization  not  required — (i)  In 
general.  A  plan  or  issuer  may  not 
require  that  a  phjrsician  or  other  health 
care  provider  obtain  authorization  from 
the  plan  or  issuer  for  prescribing  the 
hospital  length  of  stay  required  under 
paragraph  (a)(1)  of  this  section.  [See  also 
paragraphs  (b)(2)  and  (c)(3)  of  this 
section  for  rules  and  examples  regarding 
other  authorization  and  certain  notice 
reqtiirements.) 

(ii)  Example.  The  rule  of  this 
paragraph  (a)(4)  is  illustrated  by  the 
following  example: 

Example,  (i)  In  the  case  of  a  delivery  by 
caesarean  section,  a  group  health  plan  subject 
to  the  requirements  of  this  section 
automatically  provides  beneHU  for  any 
hospital  length  of  stay  of  up  to  72  hours.  For 
any  longer  stay,  the  plan  requires  an 
attending  provider  to  complete  a  certificate  of 
medical  necessity.  The  plan  then  makes  a 
determination,  based  on  the  certificate  of 
medical  necessity,  whether  a  longer  stay  is 
medically  necessary. 

(ii)  In  this  Example,  the  requirement  that 
an  attending  provider  complete  a  certificate 
of  medical  necessity  to  obtain  authorization 
for  the  period  Iwtween  72  hours  and  96  houra 
following  a  delivery  by  caesarean  section  is 
prohibited  by  this  paragraph  (a)(4). 

(5)  Exceptions — (i)  Discharge  of 
mother.  If  a  decision  to  discharge  a 
mother  earlier  than  the  period  specified 
in  paragraph  (a)(1)  of  this  section  is 
made  by  an  attending  provider,  in 
consultation  with  the  mother,  the 
requirements  of  paragraph  (a)(1)  of  this 
section  do  not  apply  for  any  period  after 
the  discharge. 
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(ii)  Discharge  of  newborn.  If  a 
decision  to  discharge  a  newborn  child 
earlier  than  the  period  specified  in 
paragraph  (a)(1)  of  this  section  is  made 
by  an  attending  provider,  in 
consultation  vntii  the  mother  (or  the 
newborn's  authorized  representative), 
the  requirements  of  paragraph  (a)(1)  of 
this  section  do  not  apply  for  any  period 
after  the  discharge. 

(iii)  Attending  provider  defined.  For 
purpoees  of  this  section,  attending 

erovider  means  an  individual  who  is 
censed  under  applicable  State  law  to 
provide  matemi^  or  pediatric  care  and 
who  is  directly  responsible  for 
providing  matmnity  or  pediatric  cue  to 
a  mother  or  newborn  child. 

(iv)  Example.  The  rules  of  this 
paragraph  (a)(5)  are  illustrated  by  the 
following  example: 

Example,  (i)  A  pregnant  woman  covered 
under  a  group  health  plan  subject  to  the 
requirementa  of  this  section  goes  into  labor 
and  is  admitted  to  a  hospital  She  gives  birth 
by  caesarean  section.  On  the  third  day  after 
the  delivery,  the  attending  provider  far  the 
motlier  oonsulta  with  tlie  mother,  and  the 
attending  provider  far  the  newborn  consulta 
with  the  ooother  regarding  the  newborn.  The 
attending  providers  authoriza  the  early 
discharge  of  IxMh  the  mother  and  the 
newborn.  Both  an  discharged  approximately 
72  hours  after  the  delivery.  The  plan  pays  for 
the  72-bour  hospital  stays. 

(ii)  In  this  Example,  the  requirementa  of 
this  pai^raph  (a)  have  been  satiafiad  with 
respect  to  the  motlier  and  the  newtiom.  If 
either  is  readmitted,  the  hospital  stay  for  the 
readmission  is  not  subject  to  this  section. 

(b)  Prohibitions— (1)  With  respect  to 
mothers— {i)  In  general.  A  group  health 
plan,  and  a  health  insurance  issuer 
ofiiaring  group  health  insurance 
coverage,  may  not — 

(A)  Deny  a  mother  or  her  newtram 
diild  eligibility  or  continued  eligibility 
to  enroll  or  renew  coverage  under  the 
terms  of  the  plan  solely  to  avoid  the 
requirements  of  this  section;  or 

Jfi)  Provide  payments  (including 
payments-in-ldnd)  or  rebates  to  a 
mother  to  encourage  her  to  accept  less 
thAn  the  minimiiin  protections  available 
under  this  secticm. 

(U)  Examples.  The  rules  of  this 
paragraph  (b)(1)  are  illustrated  by  the 
foUowing  examples.  In  each  example, 
the  group  health  plan  is  subject  to  the 
requirements  of  this  section,  as  follows: 

Example  l.  (i)  A  group  health  plan 
provides  benefita  fur  at  least  a  48-hour 
hoq>ital  length  of  stay  foUowing  a  vaginal 
delivery.  If  a  mother  and  newborn  covered 
under  the  plan  are  discliaiged  within  24 
hours  after  die  delivery,  the  plan  will  waive 
the  copayment  and  deductible. 

(ii)  In  this  Example  1,  because  waiver  of 
the  copayment  and  deductible  is  in  the 
nature  of  a  rebate  tliat  the  mother  would  not 


receive  if  she  and  her  newborn  remained  in 
the  hospital,  it  is  prohibited  by  tliis 
paragraph  (bKl)-  (In  addition,  the  plan 
violates  peragraph  (b)(2)  of  this  section 
because,  in  effect,  no  copayment  or 
deductible  is  required  far  the  first  portion  of 
the  stay  and  a  double  copayment  and  a 
deductible  an  required  fin  the  second 
portion  of  the  stay.) 

Example  2.  (i)  A  group  health  plan 
provides  benefita  far  at  least  a  48-bour 
hospital  length  of  stay  follovring  a  vaginal 
delivery.  In  die  event  that  a  modMr  and  her 
newboni  are  dischaiged  eariierthan  48  hours 
and  the  dischaifss  occur  after  oonsultation 
with  the  mother  in  acoordanoe  with  the 
requirementa  of  parapaidi  (a)(S)  of  this 
section,  the  plan  provi<be  far  a  follow-up 
visit  by  a  nurse  within  48  hours  after  tlie 
discharges  to  provide  certain  services  that  the 
mother  and  har  newtxira  vronld  otherwiae 
receive  in  the  hoqtital. 

(ii)  In  this  Example  2.  Iwcauae  the  follow- 
up  visit  does  not  provide  any  services 
lieyond  wrhat  the  mother  and  her  newborn 
%vould  receive  in  the  hospital,  coverage  far 
the  follow-up  visit  is  not  prohibited  by  this 
puagraph  (bXl). 

(2)  With  respect  to  benefit 
restrictio/w— (i)  In  general.  Subject  to 
paragraph  (c)(3)  of  this  section,  a  group 
health  plan,  and  a  health  insurance 
issuer  offering  group  health  insurance 
coverage,  may  not  restrict  the  benefita 
for  any  portion  of  a  hospital  length  of 
stay  required  imder  paragraph  (a)  of  this 
section  in  a  manner  that  is  less  favorable 
than  the  benefits  provided  for  any 
preceding  portion  of  the  stay. 

(ii)  Example.  The  rules  of  this 
paragraph  (b)(2)  are  illustrated  by  the 
following  example: 

Example,  (i)  A  group  health  plan  subject  to 
tlM  requirementa  of  tliis  section  provides 
benefita  far  hospital  lengths  of  stay  in 
connection  with  childbirth.  In  tlie  case  of  a 
delivery  l^  caeearean  section,  the  plan 
automatically  pays  for  the  first  48  hours. 
With  respect  to  each  succeeding  24-hour 
period,  the  participant  or  benefiduy  must 
call  the  plan  to  obtain  preoertification  from 
a  utilizatiaa  reviewer,  who  determines  if  an 
additional  24-hour  period  is  medically 
necessary.  If  this  approval  is  not  obta^ied, 
the  plan  will  not  provide  benefita  for  any 
succeeding  24-hour  period. 

(ii)  In  tlxis  Example,  the  requirement  to 
olMain  preoertification  for  the  two  24-hour 
periods  immadiataly  following  the  initial  48- 
hour  stay  is  prohibited  by  this  paragraph 
(bM2)  because  benefita  for  the  latter  put  of 
the  stay  are  restricted  in  a  manner  that  is  less 
favorable  than  benefita  for  a  preceding 
portion  of  the  stay.  (However,  this  section 
does  not  prohibit  a  plan  from  requiring 
preoertification  for  any  period  after  the  first 
96  liouTB.)  In  addition,  if  the  plan's 
utilization  reviewer  denied  any  mother  or  her 
newborn  benefita  within  the  96-hour  stay,  the 
plan  wrould  also  violate  paragraph  (a)  of  this 
section. 

(3)  With  respect  to  attending 
providers.  A  group  health  plan,  and  a 


health  insurance  issiier  offering  group 
health  instuance  coverage,  may  not 
directly  or  indirectly — 

(i)  Penalize  (for  example,  take 
disciplinary  action  against  or  retaliate 
against),  or  otherwiae  reduce  or  limit  the 
compensation  of.  an  attending  provider 
because  the  provider  furnished  care  to 
a  participant  or  beneficiary  in 
acoordanoe  with  this  section;  <x 

(ii)  Provide  monetary  or  other 
Incentives  to  an  attending  provider  to 
induce  the  provider  to  furnish  care  to  a 
participant  or  beneficiary  in  a  manner 
inconsistent  with  this  eectioii.  including 
providing  any  incentive  that  could 
induce  an  attending  provider  to 
discharge  a  mother  or  newrbom  earlier 
than  48  hotirs  (or  96  hours)  after 
delivery. 

(c)  Construction.  Widi  respect  to  this 
secticm.  die  foUowing  rules  of 
constnictiaa  apply: 

(1)  Hospital  £tays  not  mandatory.  This 
sectitm  does  not  require  a  mother  to— 

(i)  Give  birdi  in  a  nospital;  or 
(ii)  ^ay  in  the  hospital  for  a  fixed 

period  of  time  following  the  birth  of  her 

child. 

(2)  Hospital  stay  benefits  not 
mandated.  This  section  does  no«  ^ply 
to  any  group  health  plan,  or  any  group 
liealth  insurance  coverage,  diat  does  not 
provide  benefita  for  hospital  lengdis  of 
stay  in  coimection  with  diildbiith  for  a 
mother  or  her  newborn  child. 

(3)  Cost-s/ion/tg  niie*— (i)  In  general. 
This  section  does  not  prevent  a  group 
health  plan  or  a  health  insurance  issuer 
offoring  group  health  insurance 
coverage  from  imposing  deductibles, 
coinsurapoe.  or  other  cost-sharing  in 
relaticm  to  benefita  for  hospital  lengths 
of  stay  in  coiuwction  with  diildbirth  for 
a  mother  or  a  newliom  under  the  plan 
or  coverage,  except  that  the  coinsurance 
or  other  cost-sharing  for  any  portion  of 
the  hospital  length  of  stay  required 
under  paragraph  (a)  of  tbiis  section  may 
not  be  greater  than  that  for  any 
preceding  portion  of  the  stay. 

(ii)  Examples.  The  rules  of  this 
paragraph  (c)(3)  are  illustrated  by  the 
following  examples.  In  each  example, 
the  group  heelth  plan  is  subject  to  the 
requirem«ita  of  this  section,  as  follows: 

Example  2.  (i)  A  group  health  plan 
provides  benefita  for  at  leest  a  48-hour 
hospital  length  of  stay  is  connection  with 
v^inal  deliveries.  The  plan  covers  80 
percent  of  tiw  cost  of  tiie  stay  far  the  first  24- 
hour  period  and  50  percent  of  the  cost  of  the 
stay  far  the  second  24-hour  period.  Thus,  the 
coinsurance  paid  by  the  patient  increases 
from  20  percent  to  50  percent  alter  24  hours. 

(ii)  In  this  Example  1,  the  plan  violates  the 
rules  of  this  paragraph  (cM3)  because 
coinsurance  far  the  second  24-hour  period  oi 
the  48-hour  stay  is  paater  than  that  far  tlis 
preceding  portion  of  tlie  stay.  (In  addition. 
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the  plan  alao  violates  the  similar  nile  in 
paragraph  (bM2)  of  this  section.) 

Example  2.  (i)  A  group  health  plan 
generally  covers  70  percent  of  the  cost  of  a 
hospital  length  of  stay  in  connection  with 
childbirth.  However,  the  plan  will  cover  80 
percent  of  the  cost  of  the  stay  if  the 
participant  or  beneficiary  ootifies  the  plan  of 
the  pregnancy  in  advance  of  admission  and 
uses  whatever  hospital  the  plan  may 
designate. 

(ii)  In  this  Example  2.  the  plan  does  not 
violate  the  rules  of  this  paragraph  (c)(3) 
because  the  level  of  benefits  provided  (70 
percent  or  80  percent)  is  consistent 
throughout  the  48-hour  (at  96-hour)  hospital 
length  of  stay  required  under  paragraph  (a)  of 
this  section.  (In  addition,  the  plan  does  not 
violate  the  rules  in  paragraph  (aH4)  or  (b)(2) 
of  this  section.) 

-  (4)  Compensation  of  attending 
provider.  This  section  does  not  prevent 
a  group  health  plan  or  a  health 
insurance  issuer  oflering  group  health 
insurance  coverage  from  negotiating 
with  an  attending  provider  the  level  and 
type  of  compensation  for  care  furnished 
in  accordance  with  this  section 
(including  paragraph  (b)  of  this  section). 

(d)  Notice  requirement.  See  29  CFR 
2520.102-3  (u)  and  (v)(2)  (relating  to  the 
disclosure  requirement  under  section 
711(d)  of  the  Act). 

(e)  Applicability  in  certain  States— (1) 
Health  insurance  coverage.  The 
requirements  of  section  71 1  of  the  Act 
and  this  section  do  not  apply  with 
respect  to  health  insurance  coverage 
ofiered  in  connection  with  a  group 
health  plan  if  there  is  a  State  law 
regulating  the  coverage  that  meets  any 
of  the  following  criteria: 

(i)  The  State  law  requires  the  coverage 
to  provide  for  at  least  a  48-hour  hospital 
length  of  stay  following  a  vaginal 
delivery  and  at  least  a  96-hour  hospital 
length  of  stay  following  a  delivery  by 
caesarean  section. 

(ii)  The  State  law  requires  the 
coverage  to  provide  for  maternity  and 
pediatric  care  in  accordance  with 
guideUnes  established  by  the  American 
College  of  Obstetricians  and 
Gynecologists,  the  American  Academy 
of  Pediatrics,  or  any  other  estabUshed 
professional  medical  association. 

(iii)  The  State  law  requires,  in 
connection  with  the  coverage  for 
maternity  care,  that  the  hospital  length 
of  stay  for  such  care  is  left  to  the 
decision  of  (or  is  required  to  be  made 
by)  the  attending  provider  in 
consultation  with  the  mother.  State  laws 
that  require  the  decision  to  be  made  by 
the  attending  provider  with  the  consent 
of  the  mother  satisfy  the  criterion  of  this 
paragraph  (e)(l)(iii). 

(2)  Group  health  plans — (i)  Fully- 
insured  plans.  For  a  group  health  plan 
that  provides  benefits  solely  through 


health  insurance  coverage,  if  the  State 
law  regulating  the  health  insurance 
coverage  meets  any  of  the  criteria  in 
paragraph  (e)(1)  of  this  section,  then  the 
requirements  of  section  711  of  the  Act 
and  this  section  do  not  apply. 

(ii)  Self-insured  plans.  For  a  group 
health  plan  that  provides  all  benefits  for 
hospital  lengths  of  stay  in  connection 
with  childbirth  other  than  through 
health  insurance  coverage,  the 
requirements  of  section  711  of  the  Act 
and  this  section  apply. 

(iii)  Partially-insured  plans.  For  a 
group  health  plan  that  provides  some 
benefits  throi^  health  insurance 
coverage,  if  the  State  law  regulating  the 
health  insurance  coverage  meets  any  of 
the  criteria  in  paragraph  (e)(1)  of  this 
section,  then  the  requirements  of  section 
711  of  the  Act  and  this  section  apply 
only  to  the  extent  the  plan  provides 
benefits  for  hospital  lengths  of  stay  in 
connection  with  childbirth  other  than 
throu^  health  insurance  coverage. 

(3)  Relation  to  section  731(a)  of  the 
Act.  The  preemption  provisions 
contained  in  section  731(a)(1)  of  the  Act 
and  §  2590. 73 1(a)  do  not  supersede  a 
State  law  described  in  paragraph  (e)(1) 
of  this  section. 

(4)  Examples.  The  rules  of  this 
paragraph  (e)  are  illustrated  by  the 
following  examples: 

Example  I.  (i)  A  group  health  plan  buys 
group  health  insurance  coverage  in  a  State 
that  requires  that  the  coverage  provide  for  at 
least  a  48-hour  hoapital  len^  of  stay 
following  a  vaginal  delivery  and  at  least  a  96- 
hour  hospital  length  of  stay  following  a 
delivery  by  caesarean  section. 

(ii)  In  this  Example  1,  the  coverage  is 
subject  to  State  law,  and  the  requirements  of 
section  711  of  the  Act  and  this  section  do  not 
apply. 

Example  2.  (i)  A  self-insured  group  health 
plan  covers  hospital  lengths  of  stay  in 
connection  with  childbirth  in  a  State  that 
requires  health  insurance  coverage  to  provide 
for  maternity  care  in  accordance  %vith 
guidelines  established  by  the  American 
College  of  Obstetricians  and  Gynecologists 
and  to  provide  for  pediatric  care  in 
accordance  with  guidelines  established  by 
the  American  Academy  of  Pediatrics. 

(ii)  In  this  Example  2.  even  though  the 
State  law  satisfies  the  criterion  of  paragraph 
(e)(l)(ii)  of  this  section,  because  the  plan 
provides  benefits  for  hospital  lengths  of  stay 
in  connection  with  childbirth  other  than 
through  health  insurance  coverage,  the  plan 
is  subject  to  the  requirements  of  section  711 
of  the  Act  and  this  section. 

(f)  Effective  date.  Section  711  of  the 
Act  applies  to  group  health  plans,  and 
health  insurance  issuers  offering  group 
health  insurance  coverage,  for  plan 
years  beginning  on  or  after  January  1 . 
1998.  This  section  appUes  to  group 
health  plans,  and  health  insurance 
issuere  offering  group  health  insurance 


coverage,  for  plan  yean  beginning  on  or 
after  January  1. 1999. 

Signed  at  Washington,  DC  this  19th  day  of 
October,  1998. 

Maraditfa  Millar. 

Deputy  Assistant  Secretary  fm- Policy,  Pension 
and  Welfare  Benefits  Administration, 
Department  of  Labor. 

HEALTH  CARE  FINANCINQ 
ADMINISTRATION 

45  CFR  SUBTITLE  A.  SUBCHAPTER  B 
45  CFR  subtitle  A.  subchapter  B,  45 

CFR  subtitle  A.  subchapter  B.  is 

amended  as  set  forth  below: 
A.  Part  144  is  amended  as  follows: 

PART  144— REQUIREMENTS 
RELATINQ  TO  HEALTH  INSURANCE 
COVERAGE 

1.  The  authority  citation  for  part  144 
continues  to  read  as  follows: 

Anifaarttjr:  Sees.  2701  through  2763, 2791, 
and  2792  of  the  Public  Health  Service  Act, 
42  U.S.C.  300gg  through  SOOgg-eS,  30Qgg-91. 
and  300gg-92. 

2.  Section  144.101  is  revised  to  read 
as  follows: 


1144.101  BMleandpurpoM. 
Part  146  of  this  subchapter 

implements  sections  2701  through  2723 
of  the  Public  Health  Service  Act  (PHS 
Act.  42  U.S.C.  300gg.  et  seq.).  Its 

Etupose  is  to  improve  access  to  group 
ealth  insiuanoe  coverage,  to  guarantee 
the  renewability  of  all  coverage  in  the 
group  maiicet.  and  to  provide  certain 
protections  for  mothen  and  newborns 
with  respect  to  coverage  for  hospital 
stays  in  connection  with  childbirth.  Part 
148  of  this  subchapter  implements 
sections  2741  through  2763  of  the  PHS 
Act.  Its  purpose  is  to  improve  access  to 
individual  health  insurance  coverage  for 
certain  eligible  individuals  who 
previously  had  group  coverage,  to 
guarantee  the  renewability  of  all 
coverage  in  the  individual  market,  and 
to  provide  protections  for  mothere  and 
newborns  with  respect  to  coverage  for 
hospital  stays  in  connection  with 
childbirth.  Sections  2791  and  2792  of 
the  PHS  Act  define  terms  used  in  the 
regulations  in  this  subchapter  and 
provide  the  basis  for  issuing  these 
regulations,  respectively. 

3.  In  §  144.102.  paragraph  (b)  is 
revised  to  read  as  follows: 

1144.102  Scope  and  appNeablHty. 

•        •        •        •        • 

(b)  The  protections  afforded  under  45 
CFR  parts  144  through  148  to 
individuals  and  employers  (and  other 
sponsora  of  health  insurance  offeied  in 
connection  with  a  group  health  plan) 
are  determined  by  whether  the  coverage 
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involved  is  obtained  in  the  small  group 
maricet.  the  large  group  market,  or  the 
individual  manet.  Small  employers, 
and  individuals  who  are  eligible  to 
enroll  under  the  employer's  plan,  are 
guaranteed  availability  of  insurance 
coverage  sold  in  the  small  group  market. 
Small  and  large  employers  are 
guaranteed  the  right  to  renew  their 
group  coverage,  subject  to  certain 
exceptions,  ^gible  individuals  are 
guaranteed  availability  of  oovoage  sold 
in  the  individual  market,  and  all 
coverage  in  the  individual  mariwt  must 
be  guaranteed  renewable.  All  coverage 
issued  in  the  small  or  large  group 
maricet.  and  in  the  individual  maricet, 
must  provide  certain  protections  for 
mothers  and  newborns  with  respect  to 
coverage  for  hospital  stays  in 
connection  with  childlarth. 
•       •••'• 

B.  Part  146  is  amended  as  follows: 

PART  14S-REQUIREMENTS  FOR  THE 
GROUP  HEALTH  ttlSURANCE 
MARKET 

1.  The  authority  citation  for  part  146 
continues  to  read  as  follows: 

fti<hwMj  Sacs.  2701  through  2763,  2791, 
and  2792  of  the  PHS  Act  (42  U.S.C  300gg 
through  300gg-«3,  300gg-«l.  and  300gg-92). 

2.  In  $  146.101.  paragraph  (a)  is 
revised,  paragraphs  (b)(2)  throu^  (b)(4) 
are  rededgnated  as  paragraphs  (b)(3) 
through  (b)(5).  respectively,  and  a  new 
paragraph  (b)(2)  is  added  to  read  as 
follows: 


Subpart  C— Requirement*  RelaBno  •» 
DeiiefliB 

3.  Section  146.130  is  added  to  Subpart 
C  to  read  as  follows: 


f14«.101 

(a)  Statiitory  basis.  This  part 
implements  sections  2701  through  2723 
of  the  PHS  Act.  Its  purpose  is  to 
improve  access  to  group  health 
insurance  coverage,  to  guarantee  the 
renewability  of  all  coverage  in  the  group 
market,  and  to  provide  certain 
protections  for  mothers  and  newborns 
with  respect  to  coverage  for  hospital 
stays  in  connection  with  childbirth. 
Sections  2791  and  2792  of  the  PHS  Act 
define  terms  used  in  the  regulations  in 
this  subchapter  and  provide  the  basis 
for  issuing  Uiese  regulations, 
respectively. 

(2)  Subpart  C.  Subpart  C  of  this  part 
sets  forth  the  requirements  that  apply  to 
plans  and  issuers  with  respect  to 
coverage  for  hospital  stays  in 
connection  with  childbirth.  It  also  sets 
forth  the  regulations  governing  parity 
between  medical/stugical  benefits  and 
mental  health  benefits  in  group  health 
plans  and  health  insurance  coverage 
offered  by  issuere  in  connection  with  a 
group  health  plan. 


1146.130 

lOr  moeiera  enn 

(a)  Hospital  length  of8tay--{l) 
General  rule.  Except  as  provided  in 
paragraph  (a)(5)  of  this  section,  a  group 
health  plan,  or  a  health  insurance  issuer 
offering  group  health  insurance 
coverage,  that  provides  benefits  for  a 
hospital  length  of  stay  in  cannection 
with  childbirth  for  is  mother  or  her 
newborn  may  not  restrict  benefits  for 
the  stay  to  1ms  than — 

(i)  48  houn  following  a  vaginal 
delivery;  or 

(ii)  96  houn  following  a  delivery  by 
cesarean  section. 

(2)  When  stay  begin»—(i)  Delivery  in 
a  hospita/.  If  delivoy  OCCUR  in  a 
hospital,  the  hospital  length  of  stay  for 
the  mother  or  newborn  child  begins  at 
the  time  of  delivery  {m  in  the  case  of 
multiple  births,  at  the  time  of  the  last 
delivery). 

(ii)  [Mhrery  outside  a  hospital.  If 
delivery  occurs  outside  a  hospital,  the 
hospital  Imgth  of  stay  begins  at  the  time 
the  mother  or  newbcnn  is  admitted  as  a 
hospital  inpatient  in  connection  with 
childbirth.  The  determination  of 
whether  an  admission  is  in  connection 
with  childbirth  is  a  medical  decision  to 
be  made  by  the  attending  provider. 

(3)  Examples.  The  rules  of  paragraphs 
(a)(1)  and  (a)(2)  c^  this  secticm  are 
illustrated  l^  the  following  examples.  In 
each  example,  the  group  health  plan 
provides  benefits  f<a  hospital  lengths  of 
stay  in  connection  with  childbirth  and 
is  subject  to  the  requirements  of  this 
section,  as  followrs: 

Example  1.  (i)  A  pngnant  woman  covorad 
under  a  group  health  plan  goes  into  labor  and 
is  admitted  to  the  hospital  at  10  p.m.  on  )une 
11.  She  gives  birth  by  vaginal  deliveiy  at  6 
a.m.  on  Jime  12. 

(ii)  In  this  Exam/de  1,  the  48-hour  period 
described  in  paragraph  (aXlMi)  of  this  section 
ends  at  6  a.m.  on  Jtme  14. 

Example  2.  (i)  A  woman  covered  under  a 
group  health  plan  gives  birth  at  home  by 
vaginal  delivery.  After  the  delivery,  the 
woman  begins  bleeding  excessively  in 
connection  with  the  childbirth  and  is 
admitted  to  the  hospital  for  treatment  of  the 
excessive  bleeding  at  7  p.m.  on  October  1. 

(ii)  In  this  Example  2,  the  48-hour  period 
described  in  paragraph  (aXlKi)  of  this  section 
ends  at  7  p.m.  on  October  3. 

Example  3.  (i)  A  woman  covered  under  a 
group  health  plan  gives  birth  by  vaginal 
delivery  at  home.  The  child  later  develops 
pneumonia  and  is  admitted  to  the  hospital. 
The  attending  provider  detennines  that  the 
admission  is  not  in  connection  with 
childbirth. 


(U)  In  thisfmnpJe  3.  the  bospUal  iM^h- 
of-stay  leuuiieiusms  of  this  ssetioii  do  not 
apply  to  me  child's  admiaaioo  to  die  hoapital 
because  the  admission  is  not  in  ooanectiaa 
with  diildUrth. 

(4)  Authorization  not  required— {i)  In 
genaal.  A  plan  or  issuer  may  not 
reqiure  that  a  physician  at  other  health 
care  provider  obtain  authorization  tram 
the  plan  or  issuer  for  prescribing  the 
hoqtital  length  of  stay  required  under 
paragraph  (aMl)  of  this  section.  [See  also 
paragraphs  (bH2)  and  (cM3)  of  this 
section  for  rules  and  examples  regarding 
other  authorisation  and  certain  notice 
requirements.) 

(ii)  Example.  The  rule  of  this 
paragraph  (aN4)  U  illustrated  by  the 
following  example: 

Example,  (i)  In  die  caas  of  a  driivary  by 
cesarean  aactkm,  a  group  baaldi  plan  sub)act 
to  dia  raquirameots  of  ^is  asctkm 
automatkaily  pcoridM  benefits  far  any 
hospital  langdi  of  stay  of  up  to  72  boins.  For 
any  laqgar  stay,  the  plu  vaquiras  an 
attending  provi«iar  to  ctwnpirte  a  cartiJBcrta  at 
medical  nacasaity.  The  plan  then  makes  a 
detannination.  based  CO  the  cattifkxte  of 
jDMhcal  neoaaaity,  whatbar  a  longsr  stay  is 
madicaUy  nacaaauy. 

(ii)  In  this  Example,  the  raquiramant  that 
an  attending  ptovidar  iiainilta  a  oestificals 
of  medical  necaeeity  to  obtain  autharizatka 
far  the  period  between  72  houn  and  96  hours 
following  a  dalivwy  by  oaaaiean  sactioa  is 
prohibited  by  this  paragr^  (aM4). 

(5)  Exceptions— (i)  Diecharge  of 
mother.  If  a  decision  to  discharge  a 
mothm  earlier  than  the  period  qiecified 
in  par^nph  (aMl)  of  this  secticm  is 
made  by  an  attending  provider,  in 
consuhation  with  the  mother,  the 
requirementa  crfparagrqA  (aXD  of  this 
section  do  not  apply  far  any  period  after 
the  discharge. 

(ii)  Discharge  ofnevubrxn.  If  a 
decision  to  discharge  a  newbcwn  duld 
earlier  than  the  period  specified  in 
paragraph  (aMl)  of  this  section  is  made 
by  an  attending  provider,  in 
considtatioo  wim  the  mother  (cr  the 
newborn's  authorized  representative), 
the  requiremento  of  paragraph  (aMl)  of 
this  section  do  not  q>ply  for  any  period 
after  the  discharge. 

(iii)  Attending  provider  defined.  For 
purposes  of  this  section,  attending 
provider  means  an  individual  who  is 
licensed  imder  applicable  State  law  to 
provide  maternity  or  pediatric  care  and 
who  is  directly  responsible  for 
providing  maternity  or  pediatric  care  to 
a  mother  or  newborn  c^iild. 

(iv)  Example.  The  rtiles  of  this 
paragraph  (aM5)  are  iUustrated  by  the 
following  example: 

Example,  (i)  A  pregnant  woman  covered 
under  a  group  health  plan  subject  to  the 
requirements  of  this  section  goes  into  labor 
and  is  admitted  to  a  hospital  She  gives  birth 


57560  Federtl  Ragi«tw/Vol.  63,  No.  207 /Tuesday.  October  27,  1998 /Rules  and  Regulations 


by  caMNUi  Mction.  On  tha  third  day  aftar 
tha  dalivary,  tha  attandlng  provider  for  the 
mother  oonaults  with  tha  mother,  and  tha 
attending  provider  for  the  newborn  consults 
with  the  nsother  regarding  the  newborn.  The 
attending  providers  autboriza  tha  early 
discharge  of  both  the  mother  and  the 
newborn.  Both  are  discharged  approximately 
72  hours  after  the  delivery.  The  plan  pays  fi^ 
the  72-hour  hospital  stays. 

(ii)  In  this  Examph.  the  requirements  of 
this  paragraph  (a)  have  been  satisfied  with 
respect  to  the  mother  and  the  newborn.  If 
either  is  readmitted,  the  hospital  stay  tot  the 
readmission  is  not  subject  to  this  sectioa 

(b)  Prohibitions— {!)  With  mpect  to 
mothers — (i)  In  general.  A  group  health 
plan,  and  a  health  insurance  issuer 
offering  group  health  insurance 
cover^,  may  not — 

(A)  Oisny  a  mother  or  her  ne%vbom 
child  eligibility  or  continued  eligibility 
to  enroll  or  renew  coverage  under  the 
terms  of  the  plan  solely  to  avoid  the 
requirements  of  this  section;  or 

(B)  Provide  payments  (including 
pajrments-in-kind)  or  rebates  to  a 
mother  to  encourage  her  to  accept  less 
than  the  minimum  [Ht)tections  available 
under  this  section. 

(ii)  Examples.  The  rules  of  this 
paragraph  (d)(1)  are  illustrated  by  the 
following  examples.  In  each  example, 
the  group  health  plan  is  subject  to  the 
requirements  of  this  section,  as  follows: 

Ejuunple  1.  (i)  A  group  health  plan 
provides  benefits  far  at  least  a  48-hour 
hospital  length  of  stay  following  a  vaginal 
delivery.  If  a  mother  and  newb«n  covered 
under  the  plan  are  discharged  within  24 
hours  after  the  delivery,  the  plan  wrill  waive 
the  inpayment  and  deductible. 

(ii)  In  this  Example  I,  because  wraiver  of 
tha  copayinent  and  deductible  is  in  the 
nature  of  a  rebete  that  the  mother  would  not 
receive  if  she  and  her  newborn  remained  in 
the  hospital,  it  is  prohibited  by  this 
paragraph  (bXD-  (In  addition,  the  plan 
violates  paragraph  (b)(2)  of  this  section 
becauae.  in  effect,  no  copayment  or 
deductible  is  required  for  the  first  portion  of 
the  stay  and  a  double  copeyment  and  a 
deductible  are  required  for  the  second 
portion  of  the  stay.) 

Example  2.  (i)  A  group  health  plan 
provides  benefits  for  at  least  a  48-hour 
hoapital  length  of  stay  following  a  vaginal 
delivery.  In  the  event  that  a  mother  and  her 
newborn  are  discharged  earlier  than  48  hours 
and  the  diachargas  occur  after  consultation 
with  the  mother  in  accordance  with  the 
requirements  of  paragraph  (a)(S)  of  this 
section,  the  plan  provides  for  a  follow-up 
visit  by  a  nurse  within  48  hours  after  the 
disduiigBS  to  provide  certain  services  that  the 
mother  and  her  newborn  would  otherwise 
receive  in  the  hospital. 

(ii)  In  this  Example  2,  because  the  follow- 
up  visit  does  not  provide  any  services 
be3rond  what  the  mother  and  her  newborn 
would  receive  in  the  hoapital,  coverage  for 
the  follow-up  visit  is  not  prohibited  by  this 
parsgraph  (bMl). 


(2)  With  respect  to  benefit 
restrictions — (i)  In  general.  Subject  to 
paragraph  (c)(3)  of  this  setition,  a  group 
health  plan,  and  a  health  insurance 
issuer  offering  group  health  insiuanoe 
coverage,  may  not  restrict  the  benefits 
for  any  p<»tion  of  a  hospital  length  of 
stay  required  imder  paragraph  (a)  of  this 
section  in  a  manner  that  is  less  favorable 
than  the  benefits  provided  for  any 
preceding  portion  of  the  stay. 

(ii)  Example.  The  rules  ofthis 
{Mragraph  (d)(2)  are  illustrated  by  the 
folloMong  example: 

Example,  (i)  A  group  health  plan  subject  to 
the  requirements  of  this  section  provides 
benefits  for  hoapital  lengths  of  stay  in 
connection  vrlth  childbirth.  In  the  case  of  a 
delivery  by  cesarean  section,  the  plan 
automatically  pays  for  the  first  48  hours. 
With  respect  to  each  succeeding  24-hour 
period,  the  participant  or  beneficiary  must 
call  the  plan  to  obtain  preoertification  from 
a  utilizatitm  reviewer,  who  determines  if  an 
additional  24-hour  period  is  medically 
neceesary.  If  this  approval  is  not  obtained, 
the  plan  will  not  provide  benefits  for  any 
succeeding  24-hour  period. 

(ii)  In  this  ExamplB.  the  requirement  to 
obtain  {wecartification  for  the  two  24-hour 
periods  immediately  following  the  initial  48- 
bour  stay  is  prohibited  by  this  paragraph 
(bK2)  because  benefits  for  the  latter  part  of 
the  stay  are  restricted  in  a  manner  that  is  less 
Civorable  than  benefits  for  a  preceding 
portion  of  the  stay.  (However,  this  section 
does  not  prohibit  a  plan  from  requiring 
preoertification  for  any  period  aner  the  first 
96  hours.)  In  addition,  if  the  plan's 
utilization  reviewrer  denied  any  mother  or  her 
newborn  benefits  within  the  96-hour  stay,  the 
plan  would  also  violate  paragraph  (a)  of  this 
section. 

(3)  With  respect  to  attending 
providers.  A  group  health  plan,  and  a 
health  insurance  issuer  offering  group 
health  instuanoe  coverage,  may  not 
directly  or  indirectly — 

(i)  Penalize  (for  example,  take 
disciplinary  action  against  or  retaliate 
agaiiut),  or  otherwise  reduce  or  limit  the 
compensation  of.  an  attending  provider 
because  the  provider  ftunished  care  to 
a  participant  or  beneficiary  in 
accordance  with  this  section;  or 

(ii)  Provide  monetary  or  other 
incentives  to  an  attending  provider  to 
induce  the  provider  to  furnish  care  to  a 
participant  or  beneficiary  in  a  manner 
incon^stent  with  this  section,  including 
providing  any  incentive  that  could 
induce  an  attending  provider  to 
discharge  a  mother  or  newborn  earlier 
than  48  hours  (or  96  hours)  after 
delivery. 

(c)  Construction.  With  respect  to  this 
section,  the  following  rules  of 
construction  apply: 

(1)  Hospital  stays  not  mandatory.  This 
section  does  not  require  a  mother  to— 

(i)  Give  birth  in  a  nospital;  or 


(ii)  SUy  in  the  hospital  for  a  fixed 
pwiod  of  time  following  the  birth  of  her 
child. 

(2)  Hospital  stay  benefits  not 
mandated.  This  section  does  not  apply 
to  any  group  health  plan,  or  any  group 
health  insurance  coverage,  that  does  not 
provide  benefits  for  hospital  lengths  of 
stay  in  connection  with  childbiith  for  a 
mother  or  her  newborn  child. 

(3)  Cost-sharing  rules— {i)  In  general. 
This  section  does  not  prevent  a  group 
health  plan  or  a  health  insurance  issuer 
ofiisring  group  health  insurance 
coverage  from  imposing  deductibles, 
coinsurance,  or  other  cost-sharing  in 
relation  to  benefits  for  hospital  lengths 
of  stay  in  connection  with  childbirth  for 
a  mother  or  a  newborn  under  the  plan 
or  coverage,  except  that  the  oginsurance 
or  other  cost-sharing  for  any  portion  of 
the  hospital  length  of  stay  required 
under  paragraph  (a)  of  this  section  may 
not  be  greater  than  that  for  any 
preceding  portion  of  ihe  stay. 

(ii)  Examples.  The  rules  of  this 
paragraph  (c)(3)  are  illustrated  by  the 
following  examples.  In  each  example, 
the  group  health  plan  is  subject  to  the 
requirements  of  this  section,  as  follows: 

Example  1.  (i)  A  group  health  plan 
provides  benefiu  far  at  lesnrt  a  48-bour 
hospital  length  of  stay  in  connection  with 
vaginal  deliveries.  The  plan  covers  80 
percent  of  the  cost  of  the  stay  for  the  first  24- 
hour  period  and  SO  percent  of  the  cost  of  the 
stay  for  the  second  24-hour  period.  Thus,  the 
coinsurance  paid  by  the  patient  incraaaes 
from  20  percent  to  SO  percent  after  24  hours. 

(ii)  In  this  Example  1.  the  plan  violates  the 
rules  of  this  paragraph  (cM3)  because 
coinsurance  for  the  eecood  24-hour  period  of 
the  48-hour  stay  is  greater  than  that  Ua  the 
preceding  portion  of  the  stay.  (In  addition, 
the  plan  also  violates  the  similar  rule  in 
peragraph  (bK2)  ofthis  section.) 

Example  2.  (i)  A  group  health  plan 
generally  covers  70  percent  of  the  cost  of  a 
hospital  length  of  stay  in  connection  with 
childbirth.  Ho%vever,  the  plan  will  cover  80 
percent  of  the  cost  of  the  stay  if  the 
participant  or  beneficiary  notifies  the  plan  of 
the  pregnancy  in  advance  of  admission  and 
uaes  whatever  hoapital  the  plan  may 
designate. 

(ii)  In  this  Example  2,  the  plan  does  not 
violate  the  rules  of  this  paragraph  (c)(3) 
because  the  level  of  benefits  provided  (70 
percent  or  80  percent)  is  consistent 
throughout  the  48-hour  (or  96-hour)  hospital 
length  of  stay  required  under  paragraph  (a)  of 
this  section.  (In  addition,  the  plan  does  not 
violate  the  rules  in  paragraph  (aM4)  or 
paragraph  (b)(2)  of  this  section.) 

(4)  Compensation  of  attending 
provider.  This  section  does  not  prevent 
a  group  health  plan  or  a  health 
instuance  issuer  ofiisring  group  health 
insurance  coverage  from  negotiating 
with  an  attending  provider  the  level  and 
tjrpe  of  compensation  for  care  furnished 
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in  accordance  with  this  section 
(including  paragraph  (b)  ofthis  section). 

(d)  Notice  requirement.  Except  as 
provided  in  paragraph  (d)(4)of  this 
section,  a  group  health  plan  that 
provides  benefits  for  hospital  lengths  of 
stay  in  connection  with  childbirth  must 
meet  the  following  requirements: 

(1)  Required  statement.  The  plan 
document  that  provides  a  description  of 
plan  benefits  to  participants  and 
beneficiaries  must  disclose  information 
that  notifies  participants  and 
beneficiaries  of  their  rights  imder  this 
section. 

(2)  Disclosure  notice.  To  meet  the 
disclosure  requirement  set  forth  in 
paragraph  (d)(1)  ofthis  section,  the 
following  disclosure  notice  must  be 
used: 

Stalamant  of  Rights  Under  die  Newbema' 
and  Mathers' Healdi  Prolacttoii  Act 

Under  federal  law,  group  health  plans  and 
health  insurance  issuen  offsring  group 
health  insurance  coverage  generally  may  not 
restrict  benefiU  for  any  hospital  length  of 
stay  in  connection  with  childbirth  for  the 
mother  or  newborn  child  to  less  than  48 
hours  following  a  vaginal  delivery,  or  less 
than  96  hours  following  a  delivery  by 
cesarean  section.  However,  the  plan  or  issuer 
may  pay  for  a  shorter  stay  if  the  attending 
provider  (e.g.,  your  physician,  nurse 
midwife,  or  physician  assistant),  after 
consultation  vrith  the  mother,  discharges  the 
mother  or  newborn  eariier. 

Also,  under  federal  law,  plans  and  issuers 
may  not  set  the  level  of  benefits  or  out-of- 
podcet  costs  so  that  any  later  portion  of  the 
48-hour  (or  96-hour)  stay  is  treated  in  a 
manner  less  tsvorable  to  the  mother  or 
newborn  than  any  eariier  portion  of  the  stay. 

In  addition,  a  plan  oT  issuer  may  not.  imder 
federal  law,  requira  that  a  physician  or  other 
health  can  provider  obtain  authorization  for 
prescribing  a  length  of  stay  of  up  to  48  hours 
(or  96  hours).  However,  to  use  certain 
providera  or  facilities,  or  to  reduce  your  out- 
of-pocket  costs,  you  may  be  required  to 
obtain  precertification.  For  information  on 
precertification,  contact  your  plan 
administrator. 

(3)  Timing  of  disclosure.  The 
disclosure  notice  in  paragraph  (d)(2)  of 
this  section  shall  be  fumLshed  to  each 
participant  covered  under  a  group 
health  plan,  and  each  beneficiary 
receiving  benefits  under  a  group  health 
plan,  not  later  than  60  days  after  the 
first  day  of  the  first  plan  year  beginning 
on  or  after  January  1. 1999. 

(4)  Exceptions.  The  requirements  of 
this  paragraph  (d)  do  not  apply  in  the 
folkraving  situations: 

(i)  Self-insured  plans.  The  benefits  for 
hospital  lengths  of  stay  in  connection 
with  childbGth  are  not  provided 
through  health  insurance  coverage,  and 
the  group  health  plan  has  made  the 
election  described  in  §  146.180  to  be 


exempted  from  the  requirements  of  this 
section. 

(ii)  Insured  plans.  The  benefits  for 
hospital  lengths  of  stay  in  coimection 
with  childbirth  are  provided  through 
health  insurance  coverage,  and  the 
coverage  is  regulated  under  a  State  law 
described  in  paragraph  (e)  of  this 

section. 

[e)  Applicability  in  certain  States — (1) 

Health  insurance  coverage.  The 

requirements  of  section  2704  of  the  PHS 

Act  and  this  section  do  not  apply  with 

respect  to  health  insurance  coverage 

ofiiered  in  connection  with  a  group 

health  plan  if  there  is  a  State  law 

regulating  the  coverage  that  meets  any 

of  the  following  criteria: 

(i)  The  State  law  requires  the  coverage 
to  provide  for  at  least  a  48-hour  hospital 
length  of  stay  following  a  vaginal 
delivery  and  at  least  a  96-bour  hospital 
length  of  stay  following  a  delivery  by 
cesarean  section. 

(ii)  The  State  law  requires  the 
coverage  to  provide  for  maternity  and 
pediatric  care  in  accordance  with 
guidelines  established  by  the  American 
Collie  of  Obstetricians  and 
Gynecologists,  the  American  Academy 
of  Pediatrics,  or  any  other  established 
professional  medical  association. 

(iii)  The  State  law  requires,  in 
connection  with  the  coverage  for 
maternity  care,  that  the  hospital  length 
of  stay  for  such  care  is  left  to  the 
decision  of  (or  is  required  to  be  made 
by)  the  attending  provider  in 
consultation  with  the  mother.  State  laws 
that  require  the  decision  to  be  made  by 
the  attending  provider  with  the  consent 
of  the  mother  satisfy  the  critericm  of  this 
paragraph  (e)(l)(iii). 

{ifC^up  health  plans— {i)  Fully- 
insured  plans.  For  a  group  health  plan 
that  provides  benefits  solely  throi^ 
healdi  insiuanoe  coverage,  if  the  State 
law  regulating  the  health  insurance 
coverage  meets  any  of  the  criteria  in 
paragraph  (e)(1)  of  this  section,  then  the 
requirements  of  section  2704  of  the  PHS 
Act  and  this  section  do  not  apply. 

(ii)  Self-insured  plans.  For  a  group 
health  plan  that  provides  all  benefits  for 
hospital  lengths  of  Stay  in  connection 
with  chii(fi>irth  other  than  through 
health  instuance  coverage,  the 
requirements  of  section  2704  of  the  PHS 
Act  and  this  section  apply. 

(iii)  Partiidly-insurea  plans.  For  a 
group  health  plan  that  provides  some 
benefits  through  health  insurance 
coverage*  if  the  State  law  regulating  the 
health  insurance  coverage  meets  any  of 
the  criteria  in  paragraph  (e)(1)  of  this 
section,  then  the  requirements  of  section 
2704  of  the  PHS  Act  and  this  section 
apply  only  to  the  extent  the  plan 
provides  benefits  for  hospital  lengths  of 


stay  in  connection  with  childbirth  other 
thui  through  health  insurance  coverage. 

(3)  Relation  to  section  2723(a)  of  the 
PHS  Act.  The  preemption  provisions 
contained  in  section  2723(a)(1)  of  the 
PHS  Act  and  §  146.143(a)  do  not 
supersede  a  State  law  described  in 
paragraph  (e)(1)  of  this  section. 

(4)  Examples.  The  rules  ofthis 
paragraph  (e)  are  illustrated  by  the 
following  examples: 

Example  1.  (i)  A  group  health  plan  buys 
group  health  insurance  coverage  in  a  State 
that  requires  that  the  coverage  provide  for  at 
least  a  48-hour  hocpiul  length  of  stay 
following  a  vaginal  delivery  and  at  least  a  96- 
hour  hospital  length  of  stay  following  a 
delivery  by  cesarean  section. 

(ii)  In  this  Example  1 .  the  coverage  is 
subject  to  State  law,  and  the  requirements  of 
section  2704  of  the  PHS  Act  and  this  section 
do  not  apply. 

Example  2.  (i)  A  self-insured  group  health 
plan  covers  hospital  lengths  of  stay  in 
connection  with  childbirth  in  a  State  that 
requires  health  insurance  coverage  to  provide 
for  maternity  care  in  accordance  with 
guidelines  established  by  the  American 
College  of  Obstetricians  and  Gynecologists 
and  to  provide  far  pediatric  care  in 
accordance  with  guidelines  established  by 
the  American  Academy  of  Pediatrics. 

(ii)  In  this  Example  2.  even  though  the 
State  law  satisfies  the  criterion  of  paragraph 
(e)(lXii)  of  this  section,  because  the  plan 
provides  benefits  for  hospital  lengths  of  stay 
in  connection  «rith  childbirth  other  than 
through  health  insurance  coverage,  the  plan 
is  subject  to  the  requirements  of  section  2704 
of  the  PHS  Act  and  this  section. 

(f)  Effective  date.  Section  2704  of  the 
PHS  Act  applies  to  group  health  plans, 
and  health  insurance  issuera  oCCuing 
group  health  insurance  coverage,  for 
plan  years  beginning  on  or  after  January 
1, 1998.  This  section  applies  to  group 
health  plans,  and  healUi  insurance 
issuers  oSiering  group  health  insurance 
coverage,  tar  plan  years  beginning  on  or 
after  January  1,1999. 

C.  Part  148  is  amended  as  follows: 

PART  148-REQUIREMENTS  FOR  THE 
MMVIMJAL  HEALTH  MSURANCE 
MARKET 

1.  The  authority  citation  for  part  148 
continues  to  read  as  follows: 

Aaftorily:  Sacs.  2741  Uirough  2763.  2791. 
and  2792  of  the  Public  Health  Service  Act  (42 
U.S.C  300gg-41  through  30Qgg-63,  SOQgg- 

91,  and  300gg-42). 

2.  Section  148.101  is  revised  to  read 
as  follows: 


1148.101 

This  part  implements  sections  2741 
through  2763  and  2791  and  2792  of  the 
PHS  Act.  Its  purpose  is  to  improve 
access  to  individual  health  insurance 
coverage  for  certain  eligible  individuals 
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who  previously  had  group  coverage,  and 
to  guarantee  the  renewability  of  all 
coverage  in  the  individual  market.  It 
also  provides  certain  protections  for 
mothers  and  newborns  with  respect  to 
coverage  for  hospital  stays  in 
connection  with  childbirth. 

3.  In  §  148.102,  paragraphs  (a) 
heading,  (a)(2),  and  (b)  are  revised  to 
read  as  follows: 

f14«.102    Scope,  appUcabUlty.  and 


(a)  Scope  and  applicability.  •  •  • 

(2)  The  requirements  of  this  part  that 
pertain  to  guaranteed  availability  of 
individual  health  insurance  coverage  for 
certain  eligible  individuals  apply  to  all 
issuers  of  individual  health  insurance 
coverage  in  a  State,  unless  the  State 
implements  an  acceptable  alternative 
mechanism  as  described  in  §  148.128. 
The  requirements  that  pertain  to 
guaranteed  renewability  for  all 
individuals,  and  to  protections  for 
mothers  and  newborns  with  respect  to 
hospital  stays  in  connection  with 
childbirth,  apply  to  all  issuers  of 
individual  health  insurance  coverage  in 
the  State,  regardless  of  whether  a  State 
implements  an  alternative  mechanism. 

(d)  Effective  date.  Except  as  provided 
in  §§  148.124  (certificate  of  coverage), 
148.128  (alternative  State  mechanisms), 
and  148.170  (standards  relating  to 
benefits  for  mothers  and  newborns),  the 
requirements  of  this  part  apply  to  health 
insurance  coverage  entered,  sold,  issued, 
renewed,  in  effect,  or  operated  in  the 
individual  market  after  June  30, 1997, 
regardless  of  when  a  period  of  creditable 
coverage  occurs. 

4.  A  new  subpart  C  is  added  to  read 
as  follows: 

Subpart  C— flequlrementa  Related  to 
Benefits 

f14&170   SiMKisnto  ralattng  to  bwMfHs 


(a)  Hospital  length  of  stay— (\) 
General  rule.  Except  as  provided  in 
paragraph  (a)(5)  of  this  section,  an  issuer 
oCfiering  health  insurance  coverage  in 
the  individual  market  that  provides 
benefits  for  a  hospital  length  of  stay  in 
connection  with  childbirth  for  a  mother 
or  her  newborn  may  not  restrict  benefits 
for  the  stay  to  less  than — 

(i)  48  hours  following  a  vaginal 
delivery;  or 

(ii)  96  hours  following  a  delivery  by 
cesarean  section. 

(2)  When  stay  begins — (i)  Delivery  in 
a  hospital.  If  delivery  occurs  in  a 
hospital,  the  hospital  length  of  stay  for 
the  mother  or  newborn  child  begins  at 
the  time  of  delivery  (or  in  the  case  of 
multiple  births,  at  the  time  of  the  last 
delivery). 


(ii)  Delivery  outside  a  hospital.  If 
delivery  occurs  outside  a  hospital,  the 
hospital  length  of  stay  begins  at  the  time 
the  mother  or  newborn  is  admitted  as  a 
hospital  inpatient  in  connection  with 
childbirth.  The  determination  of 
whether  an  admission  is  in  connection 
with  childbirth  is  a  medical  decision  to 
be  made  by  the  attending  provider. 

(3)  Examples.  The  rules  of  paragraphs 
(a)(1)  and  (a)(2)  of  this  section  are 
illustrated  by  the  following  examples.  In 
each  example,  the  issuer  provides 
benefits  for  hospital  lengths  of  stay  in 
connection  vn\h  childbirth  and  is 
subject  to  the  requirements  of  this 
section,  as  follows: 

Example  I.  (i)  A  pregnant  woman  covered 
under  a  policy  issued  in  the  individual 
market  goes  into  labor  and  is  admitted  to  the 
hospital  at  10  p.m.  on  June  11.  She  gives 
birth  by  vaginal  delivery  at  6  a.m.  on  June  12. 

(ii)  In  this  Example  1,  the  48-hour  period 
described  in  paragraph  (a)(l)(i)  of  this  section 
ends  at  6  a.m.  on  June  14. 

Example  2.  (i)  A  woman  covered  under  a 
policy  issued  in  the  individual  market  gives 
birth  at  home  by  vaginal  delivery.  After  the 
delivery,  the  woman  begins  bleeding 
excessively  in  connection  with  the  childbirth 
and  is  admitted  to  the  hospital  for  treatment 
of  the  excessive  bleeding  at  7  p.m.  on 
October  1. 

(ii)  In  this  Example  2,  the  48-hour  period 
described  in  paragraph  (a)(1)(i)  of  this  section 
ends  at  7  p.m.  on  October  3. 

Example  3.  (i)  A  woman  covered  under  a 
policy  issued  in  the  individual  market  gives 
birth  by  vaginal  delivery  at  home.  The  child 
later  develops  pneumonia  and  is  admitted  to 
the  hospital.  The  attending  provider 
determines  that  the  admission  is  not  in 
connection  with  childbirth. 

(ii)  In  this  Example  3,  the  hospital  length- 
of-stay  requirements  of  this  section  do  not 
apply  to  the  child's  admission  to  the  hospital 
because  the  admission  is  not  in  connection 
with  childbirth. 

(4)  Authorization  not  required — (i)  In 
general.  An  issuer  may  not  require  that 
a  physician  or  other  health  care 
provider  obtain  authorization  from  the 
issuer  for  prescribing  the  hospital  length 
of  stay  required  under  paragraph  (a)(1) 
of  this  section.  [See  also  paragraphs 
(b)(2)  and  (c)(3)  of  this  section  for  rules 
and  examples  regarding  other 
authorization  and  certain  notice 
requirements.) 

(ii)  Example.  The  rule  of  this 
paragraph  (a)(4)  is  illustrated  by  the 
following  example: 

Example,  (i)  In  the  case  of  a  delivery  by 
cesarean  section,  an  issuer  subject  to  the 
requirements  of  this  section  automatically 
provides  benefits  for  any  hospital  length  of 
stay  of  up  to  72  hours.  For  any  longer  stay, 
the  issuer  requires  an  attending  provider  to 
complete  a  certificate  of  medical  necessity. 
The  issuer  then  makes  a  determination,  based 
on  the  certificate  of  medical  necessity, 
whether  a  longer  stay  is  medically  necessary. 


(ii)  In  this  Example,  the  requirement  that 
an  attending  provider  complete  a  certificate 
of  medical  necessity  to  obtain  authorization 
for  the  period  between  72  hours  and  96  hours 
following  a  delivery  by  cesarean  section  is 
prohibited  by  this  par^raph  (a)(4). 

(5)  Exceptions — (i)  Discharge  of 
mother.  If  a  decision  to  discharge  a 
mother  earlier  than  the  period  specified 
in  paragraph  (a)(1)  of  this  section  is 
made  by  an  attending  provider,  in 
consultation  with  the  mother,  the 
requirements  of  paragraph  (a)(1)  of  this 
section  do  not  apply  for  any  period  after 
the  discharge. 

(ii)  Discharge  of  newborn.  If  a 
decision  to  discharge  a  newborn  child 
earlier  than  the  period  specified  in 
paragraph  (a)(1)  of  this  section  is  made 
by  an  attending  provider,  in 
consultation  wiUi  the  mother  (or  the 
newborn's  authorized  representative), 
the  requirements  of  paragraph  (a)(1)  of 
this  section  do  not  apply  for  any  period 
after  the  discharge. 

(iii)  Attending  provider  defined.  For 
purposes  of  this  section,  attending 
provider  means  an  individual  who  is 
licensed  under  applicable  State  law  to 
provide  maternity  or  pediatric  care  and 
who  is  directly  responsible  for 
providing  maternity  or  pediatric  care  to 
a  mother  or  newborn  child. 

(iv)  Example.  The  rules  of  this 
paragraph  (a)(5)  are  illustrated  by  the 
following  example: 

Example,  (i)  A  pregnant  woman  covered 
under  a  policy  offered  by  an  issuer  subject  to 
the  requirements  of  this  section  goes  into 
labor  and  is  admitted  to  a  hospital.  She  gives 
birth  by  cesarean  section.  On  the  third  day 
after  the  delivery,  the  attending  provider  for 
the  mother  consults  with  the  mother,  and  the 
attending  provider  for  the  newborn  consults 
with  the  mother  regarding  the  newborn.  The 
attending  providers  authorize  the  early 
discharge  of  both  the  mother  and  the 
newborn.  Both  are  discharged  approximately 
72  hours  after  the  delivery.  The  issuer  pays 
for  the  72-hour  hospital  stays. 

(ii)  In  this  Example,  the  requirements  of 
this  paragraph  (a)  have  been  satisfied  with 
respect  to  the  mother  and  the  newlx>rn.'  If 
either  is  readmitted,  the  hospital  stay  for  the 
readmission  is  not  subject  to  this  section. 

(b)  Prohibitions — (1)  With  respect  to 
mothers — (i)  In  general.  An  issuer  may 
not — 

(A)  Deny  a  mother  or  her  newborn 
child  eligibility  or  continued  eligibility 
to  enroll  in  or  renew  coverage  solely  to 
avoid  the  requirements  of  this  section; 
or 

(B)  Provide  payments  (including 
payments-in-kind)  or  rebates  to  a 
mother  to  encourage  her  to  accept  less  _^ 
than  the  minimum  protections  available^ 
under  this  section. 

(ii)  Examples.  The  rules  of  this 
paragraph  (b)(1)  are  illustrated  by  the 
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following  examples.  In  each  example, 
the  issuer  is  subject  to  the  requirements 
of  this  section,  as  follows: 

Example  I.  (i)  An  issuer  provides  benefits 
for  at  least  a  4a-hour  hospital  length  of  stay 
following  a  vaginal  delivery.  If  a  mother  and 
newborn  covered  undw  a  policy  issued  in 
the  individual  market  are  discharged  within 
24  hours  after  the  delivwy,  the  issuer  will 
waive  the  copayment  and  deductible. 

(ii)  In  this  Example  1,  because  waiver  of 
the  copayment  and  deductible  is  in  the 
nature  of  a  rebate  that  the  mother  would  not 
leceive  if  she  and  her  newborn  remained  in 
the  hospital,  it  is  prohibited  by  this 
paiagraph  (b)(1).  (In  addition,  the  issuer 
violates  paragraph  (bM2)  of  this  section 
because,  in  affect,  no  oopajnnent  or 
deductible  is  required  far  Oie  first  portion  of 
the  stay  and  a  double  copayment  and  a 
deductible  are  required  for  the  second 
portion  of  the  stay.) 

Example  2.  (i)  An  issuer  provides  benefits 
for  at  least  a  46-hour  hospital  length  of  stay 
following  a  vaginal  delivery.  In  the  event  that 
a  mother  and  her  newborn  are  diachaigsd 
earlier  than  48  hours  and  the  discharges 
occur  after  consultation  with  the  mother  in 
accordance  wdth  the  requiremenU  of 
par^raph  (a)(5)  of  this  section,  the  issuer 
provides  for  a  fbllow-up  visit  by  a  nurse 
within  48  hours  after  the  discharges  to 
provide  certain  services  that  the  mother  and 
her  newborn  would  othwfiae  recrtve  in  the 
hospital. 

(ii)  In  this  Example  2,  because  the  follow- 
up  visit  does  not  provide  any  services 
beyond  what  the  mother  and  her  newtmm 
would  receive  in  the  hospital,  coverage  for 
the  foUow-up  visit  is  not  prohibited  by  this 
paragraph  (bMD. 

(2)  With  respect  to  benefit 
restrictions — (i)  In  general.  Subject  to 
paragraph  (c)(3)  of  this  section,  an  issuer 
may  not  restrict  the  benefits  for  any 
portion  of  a  hospital  length  of  stay 
required  under  paragraph  (a)  of  this 
section  in  a  manner  that  is  less  favorable 
than  the  benefits  provided  for  any 
preceding  portion  of  the  stay. 

(ii)  Example.  The  rules  of  this 
paragraph  (b)(2)  are  illustrated  by  the 
following  example: 

Example,  (i)  An  issuer  subject  to  the 
requirements  of  this  section  provides  benefits 
for  boepital  lengths  of  stay  in  coimection 
with  childbiith.  In  the  case  of  a  delivery  by. 
cesarean  section,  the  issuer  automatically 
pays  for  the  first  48  hours.  With  respect  to 
each  succeeding  24-hour  period,  the  covered 
individual  must  call  the  issuer  to  obtain 
precertification  from  a  utilization  reviewer, 
who  determines  if  an  additional  24-hour 
period  is  medically  necessary.  If  this 
approval  is  not  obtained,  the  issuer  will  not 
provide  benefita  for  any  succeeding  24-hour 
period. 

(ii)  In  this  Example,  the  requirement  to 
obtain  precertification  for  the  two  24-hoiu' 
periods  immediately  following  the  initial  48- 
hour  stay  is  prohibited  by  this  paragraph 
(b)(2)  because  benefits  for  the  latter  part  of 
the  stay  are  restricted  in  a  manner  that  is  less 


fevorable  than  benefits  for  a  preceding 
portion  of  the  stay.  (However,  this  section 
does  not  prohibit  an  issuer  from  requiring 
precertification  for  any  period  after  the  first 
96  hours.)  In  addition,  if  the  issuer's 
utilization  reviewer  denied  any  mother  or  her 
newborn  benefits  %inthin  the  96-hour  stay,  the 
issuer  would  also  violate  paragraph  (a)  of  this 
section. 

(3)  With  respect  to  attending 
providers.  An  issuer  may  not  directly  or 
indirectly  " 

(i)  Penalize  (for  example,  take 
disciplinary  action  against  or  retaliate 
against),  or  otherwise  reduce  or  limit  the 
compensation  of.  an  attending  provider 
because  the  provider  furnished  care  to 
a  covered  individual  in  accordance  with 
this  section;  or 

(ii)  Provide  mcmetary  or  other 
incentives  to  an  attending  provider  to 
induce  the  provider  to  furnish  care  to  a 
covered  individual  in  a  manner 
inconsistent  with  this  section,  including 
providing  any  incentive  that  could 
induce  an  attending  provider  to 
discharge  a  mother  or  newborn  earlier 
than  48  hours  (or  96  hours)  after 
delivery. 

(c)  Construction.  With  respect  to  this 
section,  the  following  rules  of 
construction  apply: 

(1)  Hospital  stays  not  mandatory.  This 
section  does  not  require  a  mother  to 

(i)  Give  birth  in  a  hospital:  or 
(ii)  Stay  in  the  hospital  for  a  fixed 

period  of  time  following  the  birth  of  her 

child. 

(2)  Hospital  stay  benefits  not 
mandated.  This  section  does  not  apply 
to  any  issuer  that  does  not  provide 
benefits  for  hospital  lengths  of  stay  in 
connection  with  childbirth  for  a  mother 
or  her  newborn  child. 

(3)  Cost-sharing  rules — (i)  In  general. 
This  section  does  not  prevent  an  issuer 
from  imposing  deductibles, 
coinsurance,  or  other  cost-sharing  in 
relation  to  benefits  for  hospital  lengths 
of  stay  in  connection  with  childbirth  for 
a  mother  or  a  newborn  tinder  the 
coven^.  except  that  the  coinsurance  or 
other  cost-sharing  for  any  portion  of  the 
hospital  length  of  stay  required  under 
paragraph  (a)  of  this  section  may  not  be 
greater  than  that  for  any  preceding 
portion  of  the  stay. 

(ii)  Examples.  The  rules  of  this 
paragraph  (c)(3)  are  illustrated  by  the 
following  examples.  In  each  example, 
the  issuer  is  subject  to  the  requirements 
of  this  section,  as  follows: 

Example  I.  (i)  An  issuer  provides  benefits 
for  at  least  a  48-hour  hospital  length  of  stay 
in  connection  with  vagiiul  deliveries.  The 
issuer  covers  80  percent  of  the  cost  of  the 
stay  for  the  first  24-hour  period  and  50 
percent  of  the  cost  of  the  stay  for  the  second 
24-hour  period.  Thus,  the  coinsurance  paid 


by  the  patient  increases  from  20  percent  lo 
50  percent  after  24  hours. 

(ii)  In  this  Example  1,  the  issuer  violates 
the  rules  of  this  paragr^ih  (cX3)  because 
coinsurance  for  the  second  24-hour  period  of 
the  48-hour  stay  is  greater  than  that  for  the 
preceding  portion  of  the  stay.  (In  addition, 
the  issuer  also  violates  the  similar  rule  in 
paragraph  (bM2)  of  this  section.) 

Example  2.  (i)  An  issuer  generally  covers 
70  percent  of  the  cost  of  a  hospital  length  of 
stay  in  connection  with  childbirth.  However, 
the  issuer  will  cover  80  percent  of  the  cost 
of  the  stay  if  the  covered  individual  notifies 
the  issuer  of  the  pregnancy  in  advance  of 
admission  and  uses  whatever  hospital  the 
issuer  may  designate. 

(ii)  In  this  Example  2.  the  issuer  does  not 
violate  the  rules  of  this  paragraph  (cN3) 
because  the  level  of  beniisfita  provided  (70 
percent  or  80  percent)  is  consistent 
throughout  the  48-hour  (or  96-hour)  hospital 
length  of  stay  required  under  paragraph  (a)  of 
this  section.  (In  addition,  the  issuer  does  not 
violate  the  rules  in  paragraph  (aX4)  or 
paragraph  (b)(2)  of  this  section.) 

(4)  Compensation  of  attending 
provider.  This  section  does  not  prevent 
an  issuer  from  negotiating  with  an 
attending  provider  the  level  and  type  of 
compensaticm  for  care  furnished  in 
accordance  with  this  section  (including 
paruraph  (b)  of  this  section). 

(StAppUcability.  This  section  appUes 
to  all  health  insurance  coverage  issued 
in  the  individual  market,  and  is  not 
limited  in  its  application  to  coverage 
that  is  provided  to  eligible  individuals 
as  defined  in  section  2741(b)  of  the  PHS 
Act. 

(d)  Notice  requirement.  Except  as 
provided  in  paragraph  (dX4)  (rfthis 
section,  an  issuer  offering  health 
insurance  in  the  individual  market  must 
meet  the  following  requirements  Mrith 
respect  to  benefits  for  hospital  lengths  of 
stay  in  connection  with  childbirth: 

(1)  Required  statement.  The  insurance 
contract  must  disclose  information  that 
notifies  covmed  individuals  of  their 
rights  under  this  section. 

(2)  Disclosure  notice.  To  meet  the 
disclosure  requirement  set  forth  in 
para^aph  (d)(1)  of  this  section,  the 
following  disclosure  notice  must  be 
used: 


taflighteUBdarlkt 
aad  ModMrs' Haahh  Pratacliaa  Ad 


Under  federal  law,  health  insurance  issuen 
generally  may  not  restrict  benefits  for  any 
hospital  length  of  stay  in  connection  with 
childbirth  for  the  mother  or  newborn  child  to 
less  than  48  hours  following  a  vaginal 
delivery,  or  less  than  96  hours  following  a 
delivery  by  cesarean  section.  However,  the 
issuer  may  pay  for  a  shorter  stav  if  the 
attending  {wovider  (e.g..  your  physician, 
nurse  midwife,  or  physician  assistant),  after 
consultation  with  the  mother,  diachaiges  the 
mother  or  newboni  earlier. 

Also,  under  federal  law,  issuers  may  not 
set  the  fevel  of  benefits  or  oat-of-pocket  costs 
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so  that  any  later  portion  of  the  48-hour  (or 
96-hour)  stay  is  treated  in  a  manner  less 
favorable  to  the  mother  or  newborn  than  any 
earlier  portion  of  the  stay. 

In  addition,  an  issuer  may  not,  under 
fisderal  law,  require  that  a  physician  or  other 
health  care  provider  obtain  authorization  for 
prescribing  a  length  of  stay  of  up  to  48  hours 
(or  96  hours).  However,  to  use  certain 
providers  or  facilities,  or  to  reduce  your  out- 
of-pocket  costs,  you  may  be  required  to 
obtiin  preoertification.  For  information  on 
precertification,  contact  your  issuer. 

(3)  Timing  of  disclosure.  The 
disclosure  notice  in  paragraph  (d)(2)  of 
this  section  shall  be  furnished  to  the 
covered  individuals  in  the  form  of  a 
copy  of  the  contract,  or  a  rider  (or 
equivalent  amendment  to  the  contract), 
not  later  than  March  1, 1999. 

(4)  Exception.  The  reqtiiiements  of 
this  paragraph  (d)  do  not  apply  with 
respect  to  coverage  regulated  under  a 
State  law  described  in  paragraph  (e)  of 
this  section. 

(e)  Applicability  in  certain  States — (1) 
Health  insurance  coverage.  The 
requirements  of  section  2751  of  the  PHS 
Act  and  this  section  do  not  apply  with 


respect  to  health  insurance  coverage  in 
the  individual  market  if  there  is  a  State 
law  regulating  the  coverage  that  meets 
any  of  the  following  criteria: 

(i)  The  State  law  requires  the  coverage 
to  provide  for  at  least  a  48-hour  hospital 
length  of  stay  following  a  vaginal 
delivery  and  at  least  a  96-hotir  hospital 
length  of  stay  following  a  delivery  by 
cesarean  section. 

(ii)  The  State  law  requires  the 
coverage  to  provide  for  maternity  and 
pediatric  care  in  accordance  with 
guidelines  established  by  the  American 
College  of  Obstetricians  and 
Gynecologists,  the  American  Academy 
of  Pediatrics,  or  any  other  established 
professional  medical  association. 

(iii)  The  State  law  requires,  in 
connection  with  the  coverage  for 
maternity  care,  that  the  hospital  length 
of  stay  for  such  care  is  left  to  the 
decision  of  (or  is  required  to  be  made 
by)  the  attending  provider  in 
consultation  with  the  mother.  State  laws 
that  require  the  decision  to  be  made  by 
the  attending  provider  with  the  consent 


of  the  mother  satisfy  the  criterion  of  this 
paragraph  (e)(l)(iii). 

(2)  Relation  to  section  2762(a)  of  the 
PHS  Act.  The  preemption  provisions 
contained  in  section  2762(a)  of  the  PHS 
Act  and  §  148.210(b)  do  not  supersede  a 
State  law  described  in  paragraph  (e)(1) 
of  this  section. 

(f)  Effective  date.  Section  2751  of  the 
PHS  Act  applies  to  health  insurance 
coverage  offered,  sold,  issued,  renewed, 
in  effect,  or  operated  in  the  individual 
maricet  on  or  after  January  1. 1998.  This 
section  applies  to  health  Insurance 
coverage  offered,  sold,  issued,  renewed, 
in  effect,  or  operated  in  the  individual 
maiicet  on  or  after  January  1. 1999. 

Dated:  August  27, 1998. 

Naacy-Aaa  Mia  DeParla. 

Administrator,  Health  Care  Financing 
Administration. 

Dated:  September  21, 1998. 

DMuaE-Shalala. 

Secretary,  Department  of  Health  and  Human 
Services. 

(FR  Doc  98-28442  Filed  10-26-98;  8:45  am] 
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DEPARTMENT  OF  THE  TREASURY 

Irrtamal  Revenue  Servte* 

26CFRPaft54 
[Reg-100706-97] 
RM  1546-AV12 

MPAA  Newfbome'  and  Mothers'  HeeNh 
Protection  Act 

AQBICY:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Notice  of  proposed  rulemaking 

by  cross-reference  to  temporary 

regulations. 

SUMMARY:  Elsewhere  in  this  issue  of  the 
Federal  Register,  the  IRS  is  issuing 
temporary  regulations  relating  to 
mininnim  hospital  length-of-stay 
requirements  imposed  on  group  health 
plans  with  respect  to  mothera  and 
newborns.  The  hospital  length-of-stay 
requirements  were  added  to  the  Internal 
Revenue  Code  by  section  1531  of  the 
Taxpayer  Relief  Act  of  1997.  The  IRS  is 
issuing  the  temporary  regulations  at  the 
same  time  that  the  Pension  and  Welfere 
Benefits  Administratimi  of  the  U.S. 
Department  of  Labor  and  the  Health 
Care  Financing  Administratitm  of  the 
U.S.  Department  of  Health  and  Human 
Services  are  issuing  substantially 
similar  interim  final  regulations  relating 
to  hospital  length-of-stay  requirements 
added  by  the  Newborns'  and  Mothera' 
Health  Protection  Act  of  1996  to  the 
Employee  Retirement  Income  Security 
Act  of  1974  and  the  Public  Health 
Service  Act  The  temporary  regulations 
provide  guidance  to  employera  and 
group  health  plans  relating  to  the  new 
hospital  length-of-stay  requirements. 
The  text  of  those  tonporary  regulations 
also  serves  as  the  text  of  these  proposed 
regulations. 

DATES:  Written  conunents  and  requests 
for  a  public  hearing  must  be  received  by 
January  25. 1999. 
AOOKESSES:  Send  submissions  to: 
CCiDOM<XyKP:R  (REG-109708-97). 
room  5226.  Internal  Revenue  Service. 
POB  7604,  Ben  Franklin  Station, 
Washington.  DC  20044.  Submissions 
may  be  hand-delivered  to: 
CC:DOM:CORP:R  (REG-109708-97), 
room  5226,  Internal  Revenue  Service. 


1111  Constitution  Avenue.  NW.. 
Washington.  DC  Alternatively, 
taxpayen  may  submit  comments 
electraoically  via  the  Internet  by 
selecting  the  'Tax  Regs"  option  on  the 
IRS  Home  Page,  or  by  submitting 
comments  directly  to  the  IRS  Internet 
site  at:  http://%vww.in.ustrBas.gov/prod/ 
tax__regs/commentsJitml. 

FOR  FURTHER  STOnMATIOM  CONTACT:  Russ 
Weinheimer.  (202)  622-4695  (not  a  toll- 
free  ntmiber). 
SUPPLBKNTARV  MFORMATION: 

Backgronnd 

The  temporary  regulatimxs  published 
elsewhere  in  this  issue  of  the  Federal 
Regbter  add  §  54.981 1-lT  to  the 
Miscellaneous  Excise  Tax  Regulations. 
These  regulations  are  being  published  as 
part  of  a  joint  rulemaking  with  the 
Department  of  Labor  and  the 
Department  of  Health  and  Human 
Services  (the  joint  rulemaking). 

The  text  of  those  temporary 
regulations  also  serves  as  the  text  of 
these  i^oposed  regulations.  The 
preamble  to  the  temporary  regulaticms 
explains  the  temporary  regulations. 

Special  Aiial3raas 

This  regulation  is  not  subject  to  the 
Ui^unded  Mandates  Reform  Act  of  1995 
because  the  regulation  is  an  interpretive 
regulation.  It  has  also  been  determined 
that  section  553(b)  of  the  Administrative 
Procedure  Act  (5  U.S.C.  chapter  5)  does 
not  apply  to  this  regulation,  and  because 
the  regulation  does  not  impose  a 
collection  of  information  on  small 
entities,  the  Regulatory  Flexibility  Act 
(5  U.S.C*chapter  6)  does  not  apply.  For 
further  infonnation  and  for  analyses 
relating  to  the  joint  rulemdring,  see  the 
preamble  to  the  joint  rulemaking. 
Pursuant  to  secticm  7805(f)  of  the 
Intunal  Revenue  Code,  this  notice  of 
proposed  rulemaking  will  be  submitted 
to  the  Chief  Counsel  for  Advocacy  of  the 
Small  Business  Administraticm  for 
comment  on  its  impact  on  small 
business. 

Comaients  and  Requests  fbr  a  PiMic 
Hearing 

Before  these  proposed  regulations  are 
adopted  as  final  regulations, 
consideration  will  be  given  to  any 


%mtteii  conunents  (a  signed  original  and 
ei|^  (8)  copies)  that  are  sidanitted 
timely  to  the  IRS.  All  comments  will  be 
available  bu  public  inspection  and 
copying.  A  public  hearing  may  be 
scheduled  if  requested  in  writing  by  a 
person  that  timely  submits  wrritten 
comments.  If  a  public  hearing  is 
scheduled,  notice  of  the  date,  time,  and 
place  for  the  h— ring  will  be  published 
in  the  Federal  r 


DrafU^  Infarmatioa;  The  principal 
author  of  these  proposed  regulations  is 
Russ  Weinheimer.  Office  of  the  Chief 
Counsel  (Employee  Benefits  and  Exempt 
Organizations).  IRS.  However,  other 
personnel  from  die  IRS  and  Treasury 
Department  participated  in  their 
development  The  proposed  regulations, 
as  well  as  the  temporary  regulations, 
have  been  devel<^ed  in  coordination 
Kvith  perscnmel  from  the  U.S. 
Department  of  Labor  and  the  U.S. 
Departmoit  of  Health  and  Human    — 
Services. 

List  of  Sobfeds  in  2S  CFR  Part  M 

Excise  taxes.  Health  insurance. 
Pensions.  Reporting  and  recordkeeping 
requirements. 

Propoeed  Amendments  to  the 
Regnlatknis 

Accordingly,  26  CFR  part  54  is 
proposed  to  he  amended  as  follows: 

PART  64— PENSION  EXCISE  TAXB 

Parayaph  l.  The  audiority  cttaboo  far  part 
54  is  amended  by  adding  an  entry  in 
numerical  order  to  reed  as  foUowr 

Ambarfty:  28  U.S.C  7805  *  *  * 

Section  54.9811-1  also  issued  tmder 
26  U.S.C  9833.  "  •  " 

Par.  2.  Sectioo  54.8611-1  u  added  to  ra«l 
as  follows: 

f  54JS11-1 

(The  text  of  this  propoeed  sectioo  is  the  same 

as  the  text  of  S  54.9811-lT  puhliahad 

elsewhere  in  this  issue  of  the  Fadarai 

tagislsr) 

fOdwd  P.  DalaB. 

Deputy  Commissioaer  of  Internal  BeveniMe. 

(FR  Doa  98-28443  Filed  10-26-98;  8:45  am] 


Tuesday 
October  27,  1998 


Part  VI 


Department  of  Defense 

General  Services 
Administration 

National  Aeronautics  and 
Space  Administration 


48  CFR  Parts  8  and  42 
Federal  Acquisition  Regulation;  Javits- 
Wagner-O'Day  Proposed  Revisions; 
Proposed  Rule 
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DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMMI8TRATI0N 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMMSTRATION 

48CFRPwts8and42 
[PAROM»M-«m 

RM  9000-^16 

Federal  AcquisMon  Regulation:  JavIt*- 
WagnerO'Day  Propoeed  Revlelone 

AOENOES:  Department  of  Defeiue  (DoD). 
General  Services  Administration  (GSA), 
and  National  Aeronautics  and  Space 
Administration  (NASA). 

action:  Proposed  rule. 

SUMMARY:  The  Qvilian  Agency 
Acquisition  Council  and  the  Defense 
Acquisition  Regulations  Council  are 
proposing  to  amend  the  Federal 
Acquisition  Regulation  (FAR)  to  provide 
procedures  for  recognizing  a  name 
change  or  a  successor  in  interest  for 
Javits-Wagner-OTtay  Act  (JWOD) 
participating  nonprofit  agencies.  This 
regulatory  action  was  not  sub)ect  to 
Office  of  Management  and  Budget 
review  imder  Executive  Order  12866, 
dated  September  30, 1993.  and  is  not  a 
major  rule  under  5  U.S.C.  804. 

DATES:  Comments  should  be  submitted 
on  or  before  December  28, 1998  to  be 
considered  in  the  formulation  of  a  final 
rule. 

A00RCS8ES:  biterested  parties  should 
submit  written  comments  to:  General 
Services  Administration,  FAR 
Secretariat  (MVR).  Attn:  Laurie  Duarte. 
1800  F  Street.  NW.  Room  4035. 
Washington.  DC  20405. 

E-mail  comments  submitted  over 
Internet  should  be  addressed  to: 
fBrcase.98-602Ogsa.gov. 

Please  cite  FAR  case  98-602  in  all 
correspondence  related  to  this  case. 

FOR  FURTHSR  INFORMATION  CONTACT:  The 
FAR  Secretariat.  Room  4035,  GS 
Building.  Washington.  DC  20405.  (202) 
501-4755,  for  infonnation  {wrtaining  to 
status  or  publication  schedules.  For 
clarification  of  content,  contact  Mr. 
Ralph  De  SteCano,  Procurement  Analyst, 
at  (202)  501-1758.  Please  dte  FAR  case 
98-602. 


SUPPLEMENTARY  MFORMATION: 

A.  Background 

This  proposed  rule  adds  a  new 
section  to  provide  procedures  for 
recognizing  a  name  change  or  a 
successor  in  interest  for  a  JWOD 
participating  nonprofit  agency 
providing  supplies  or  services  on  the 
Procurement  List,  and  amends  FAR 
42.1203  to  exempt  JWOD  participating 
nonprofit  agencies  from  requirements  of 
that  section  pertaining  to  the  processing 
of  a  name  change  or  a  successor  in 
interest.  This  rule  is  consistent  with  .41 
U.S.C.  48.  which  concerns  the 
requirement  (with  certain  exceptions)  to 
procure  supplies  and  services,  that  are 
on  the  Committee's  For  Purchase  From 
People  Who  Are  Blind  or  Severely 
Disabled  (Committee)  Procurement  List, 
from  nonprofit  agencies  designated  by 
the  Committee. 

B.  Regnlatory  Flexibility  Act 

This  proposed  rule  is  not  expected  to 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities 
within  the  meaning  of  the  Regulatory 
Flexibility  Act.  5  U.S.C.  601.  et  seq.. 
because  the  rule  merely  sets  forth  an 
existing  practice  and  clarifies  that 
certain  administrative  procedures 
pertaining  to  a  name  change  or  a 
successor  in  interest  do  not  apply  to 
JWOD  participating  nonprofit  agencies. 
Therefore,  an  Initi^  Regulatory 
Flexibility  Analysis  has  not  been 
prepared.  Comments  are  invited  from 
small  businesses  and  other  interested 
parties.  Comments  from  small  entities 
concerning  the  afiected  FAR  sul^Mrt 
will  be  considered  in  accordance  with  5 
U.S.C.  610  of  the  Act.  Such  comments 
must  be  submitted  separately  and 
should  dte  5  U.S.C  601.  et  seq.  (FAR 
case  98-602).  in  correspondence. 

C  Paperwork  RednctioB  Act 

The  Paperwork  Reduction  Act  does 
not  apply  because  the  proposed  dumges 
to  the  FAR  do  not  impose  recordkeeping 
or  information  collection  requirements, 
or  collections  of  information  &t>m 
oOeton,  contractora,  or  memben  of  the 
public  which  require  the  approval  of  the 
Office  of  Management  and  Budget  under 
44  U.S.C.  3501.  et  seq. 

List  of  Siib)Mis  in  4«  CFR  Parts  8  and 
42 

Government  procurement. 


Dated:  October  22. 1998. 
Edward  CLoab. 

Dinctor,  Federa]  Acquisition  Policy  Division. 

Therefore,  it  is  proposed  that  48  CFR 
Parts  8  and  42  be  amended  as  set  forth 
below: 

1.  The  authority  dtation  for  48  CFR 
Parts  8  and  42  continues  to  read  as 
follows: 

AndMcity:  40  U.S.C.  486(c):  10  U.S.C 
chapter  137;  and  42  U.S.C  2473(c). 

PART  8-REQUIRED  SOURCES  OF 
SUPPLIES  AND  SERVICES 

2.  Subpart  8.7  is  amended  by  adding 
a  new  section  to  read  as  follows: 


S.7XX 


When  the  Committee  recognizes  a 
name  change  or  a  successor  in  interest 
for  a  JWOD  partidpating  nonprofit 
agency  providing  supplies  or  services 
on  the  Procurement  list — 

(a)  The  Committee  will  provide  a 
notice  of  a  change  to  the  Procurement 
List  to  the  cognizant  contracting 
offioere;  and 

(b)  Upon  receipt  of  a  notice  of  a 
change  to  the  Procurement  List  from  the 
Conunittee.  the  contracting  officer 
shall— 

(1)  Prepare  a  Standard  Fonn  (SF)  30. 
Amendment  of  Solicitation/ 
Modification  of  Contrad,  incorporating 
a  summary  of  the  notice  and  attaching 
a  list  of  contracts  afieded;  and 

(2)  Distribute  the  SF  30.  induding  a 
copy  to  the  Conunittee. 

PART  42— CONTRACT 
ADMMI8TRAT10N  AND  AUDIT 
SERVICES 

3.  Section  42.1203  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 

42.1203    Proc— Ing  agreanMnta. 

(a)  When  a  firm  performing 
Government  contracts  wishes  the 
Government  to  recognize  a  successor  in 
interest  to  these  contracts  or  a  name 
change,  the  contrador  shall  submit  a 
written  request  to  the  responsible 
contracting  officer  (see  42.1202).  For 
contracts  with  a  Javits-Wagner-O'Day 
Ad  partidpating  nonprofit  agency 
providing  supplies  or  services  on  the 
Procurement  List,  see  8.7XX. 


Tuesday 
October  27,  1998 


Part  VII 

Department  of 
Education 


34  CFR  Part  702 

Standards  for  Conduct  and  Evaluation  of 
Activities  Carried  Out  by  the  Office  of 
Educational  Research  and  improveinent 
(OERI>— Evaluation  of  the  Performance  of 
Recipients  of  Grants,  Cooperathre 
Agreements,  and  Contracts;  Hnal  Rule 


(PR  Doc  98-28682  Filed  10-26-98;  8:45  am] 
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DEPARTMENT  OF  EDUCATION 

34  CFR  Part  702 
RIN1M0-AA54 


I  tor  Conduct  and  Evalualion 
of  Ae«vMee  Canted  Out  by  the  Office 
of  EducaUonal  Neeearah  and 
Improvement  (OERO—EvahjaOon  of 
■••  i^nonnancv  oi  necipienia  oi 


AOmCY:  0£Bc«  of  Educatioiul  RasMrch 

and  Improvement.  Department  of 

Education. 

ACnON:  Final  regulations. 

•UMHARr:  The  Assistant  Secretary 
establishes  regulations  pursuant  to 
OERI's  authorizing  legislation,  the 
Educational  Reseuch.  Development, 
Dissemination,  and  Improvement  Act  of 
1994.  The  ma)or  purpoee  of  these 
standards  is  to  ensure  that  the  research, 
development,  and  dissemination 
activities  carried  out  by  the  recipients  of 
grants  from  and  contracts  and 
cooperative  agreements  with  OERl  meet 
the  highest  standards  of  professional 
excellence. 

VFECnvE  DATE:  These  regulations  take 
effsct  November  27. 1998. 
RM  FunTNm  wroaauTiow  contact: 
Sharon  Bobbitt.  U.S.  Department  of 
Education,  555  New  Jersey  Avenue, 
NW,  Room  5O0C.  Washington.  D.C 
Telephone:  (202)  219-2126.  Internet: 
(Sharon— BobbittAed.gov).  Individuals 
who  use  a  telecommunications  device 
for  the  deaf  (TDD)  may  call  the  Federal 
Information  Relay  Service  (FIRS)  at  1- 
800-877-6339  between  6  a.m.  and  8 
p.m..  Eastern  time.  Monday  through 
Friday. 

Individuals  with  disabilities  may 
obtain  this  document  in  an  alternate 
format  (e.g..  Braille,  large  print, 
audiotape,  or  computer  diskette)  on 
request  to  the  contact  perscm  listed  in 
the  preceding  paragraph. 
tUPfLimiTAflY  MR)f«IAT10N: 

BackgrottDd 

On  March  31. 1994,  President  Clinton 
signed  Pub.  L.  10^-227,  which  includes 
Title  DC.  the  Educational  Research, 
Development,  Dissemination,  and 
Improvement  Act  of  1994  (the  Act).  The 
Act  restructured  OERI  and  provided  it 
with  a  broad  mandate  to  conduct  an 
array  of  research,  development, 
dissemination,  and  improvement 
activities  aimed  at  strengthening  the 
education  of  all  students. 

Statntofy  Reipdramenta 

The  Act  directed  the  Assistant 
Secretary  to  develop,  in  consultation 


with  the  National  Edocitian^  Reseaich 
Poliqr  and  Priorities  Board  (the  Board), 
such  standards  as  may  be  necessary  to 
govern  the  conduct  and  evaluation  of  all 
research,  development,  and 
dissemination  activities  carried  out  by 
OERI  to  ensure  that  these  activities  meet 
the  highest  standards  of  professional 
excellence.  The  Board  is  responsible  for 
reviewing  and  approving  the  standards. 
The  legislation  raoiiires  that  the 
standards  be  developed  in  three  phases. 

In  the  first  phase,  standards  were 
created  and  promulgated  to  TtTMith  the 
peer  review  process  and  evaluation 
criteria  to  be  used  for  the  review  of 
applications  for  grants  and  cooperative 
agreements  and  proposals  for  contiacts. 
The  final  regulati(ms  setting  out  these 
standards  were  published  on  September 
14. 1995  (60  FR  47808).  In  the  second 
phase,  standards  were  created  and 

Eromulgated  to  establish  the  criteria  to 
B  used  in  reviewing  potentially 
exemplary  and  promising  educational 
programs.  The  final  regulations  setting 
out  these  standards  were  published  on 
November  17. 1997  (62  FR  61427). 
In  the  third  phase,  which  is  the 
sub|ect  of  these  final  regulations,  the 
Act  requires  that  OERI  develop 
standards  for  evaluating  and  assessing 
the  performance  of  all  recipients  of 
grants  from  and  cooperative  agreements 
and  contracts  with  OERI.  This 
evaluation  must  take  place  both  during 
and  at  the  conclusion  of  the 
performance  of  the  grant,  cooperative 
agreement,  or  contract,  and  must 
include  the  use  of  a  system  of  peer 
review  for  the  final  assessment. 

In  developing  the  standards,  the 
Assistant  Secretary  was  required  to 
review  the  procedures  utilized  by  the 
National  Institutes  of  Health  (NIH).  the 
National  Science  Foundation  (NSF).  and 
other  Federal  departments  or  agencies 
engaged  in  research  and  development 
and  to  solicit  recommendations  from 
research  organizati<ms  and  members  of 
the  general  public  OERI  has  reviewed 
the  orooedures  used  to  evaluate  the 
perrormanca  of  recipients  of  grants, 
contracts,  or  cooperative  agreements  by 
several  offices  within  NIH  and  NSF,  the 
Office  of  Energy  Research  in  the 
Department  oiEnergy.  the  Food  and 
Drug  Administration,  the  National 
Institute  of  Standards  and  Technology, 
the  National  Aeronautics  and  Space 
Administration,  and  the  University 
Research  Initiative  of  the  Department  of 
Defense.  Recommendations  concerning 
these  standards  have  been  obtained 
from  the  American  Educational 
Research  Association,  the  Council  for 
Educational  Development  and  Research, 
and  the  Organization  of  Research 
Centers. 


Standards 

The  standards  have  been  developed 
by  the  Assistant  Secretary  in 
oonsultaticm  with  the  Board.  These 
standards  cover  all  giants,  cooperative 
agreements,  and  contracts  administered 
by  C^RI.  ranging  from  the  smallest 
purduue  orders  and  ccnnmissioned 
papers  to  the  largest  research  pro)ects 
and  research  omters.  The  standards: 

•  Require  at  least  one  interim 
assessment  as  well  as  a  final  assessment 
of  the  performance  of  recipients  of 
grants,  cooperative  agreements,  and 
contracts. 

•  Establish  procedures  for  selecting 
peer  review  panels  to  conduct  the 
sssessments. 

•  Establish  prooedurss  and  criteria 
that  the  peer  review  penels  use  in 
conductLig  the  asssssments. 

•  Establish  specific  additional  criteria 
that  peer  review  panels  use  in 
conducting  the  sssessments  for  National 
Research  and  Development  Centers, 
Regional  Educational  Laboratories. 
Field-Initiated  Studies,  and  ERIC 
Clearinghouses. 

In  an  effort  to  fulfill  the  law's 
intention  of  ensuring  high-quality 
research,  development,  and  evaluation, 
OESl  has  developed  standards  in  which 
interim  and  final  assessments  may  be 
supplemented  by  a  self-assessment  by 
the  recipient  of  a  grant,  cooperative, 
agreement,  or  contract.  The  Board  and 
the  Assistant  Secretary  believe  that  the 
collection  and  review  of  evidence  on 
one's  own  performance  is  itself  a  useful 
tool  for  improvement. 

The  Government  Performance  and 
Results  Act  requires  the  establishment 
of  performance  indicators  for 
Department  activities.  Information 
collected  pursuant  to  those  indicators 
will  be  considered,  as  appropriate,  in 
the  evaluation  of  individual  recipients. 

On  February  24. 1998.  the  Assistant 
Secretary  published  a  notice  of 
proposed  rulmnaking  (NPRM)  for  these 
standards  in  the  Federal  Ragiater  (63  FR 
9393).  These  final  regulations  contain 
four  major  changes  from  the  NPRM. 
These  changes  are  fully  explained  in  the 
"Analysis  of  Comments  and  Changes" 
elsewhere  in  this  preamble.  The  major 
changes  pertain  to  clarification  of  the 
purpose  of  the  regulation,  how  OERI 
determines  the  number  of  interim 
assessments  necessary,  the  role  of 
Department  of  Education  staff  in  the 
assessments,  and  the  use  of  interim 
assessments  as  a  source  of  information 
for  the  final  assessment. 

Analjrsis  of  Conunents  and  Changes 

In  response  to  the  Secretary's 
invitation  in  the  NPRM.  four  parties 
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submitted  comments  on  the  proposed 
regulations.  In  addition  to  the  public 
comment,  conunents  from  the  Board's 
Subcommittee  on  Standards  are 
addressed  as  required  by  the  legislation. 
The  full  Board  approved  the  final 
regulations  at  a  meeting  on  September 
18. 1998.  An  analysis  of  the  comments 
and  of  the  changes  in  the  regulations 
since  publication  of  the  NPRM  follows. 
Major  issues  are  grouped  according  to 
subject  with  appropriate  sections  of  the 
regulations  rererenced  in  parentheses. 
Technical  and  other  minor  changes — 
and  suggested  changes  the  Secretary  is 
not  legally  authorized  to  make  under  the 
appliad>le  statutory  authority — are  not 
addressed. 

Purpose  IS  702.1) 

Conwients:  Three  commenters 
suggested  that  the  purpose  of  the 
standards  be  clarified.  One  commenter 
suggested  that  the  standards  themselves 
cannot  ensure  the  highest  standards  of 
professional  excellence.  Another 
commenter  asked  specifically  whether 
the  purpose  for  conducting  assessments 
was  to  make  decisions  about  future 
funding  or  to  provide  a  system  for 
monitoring  and  enhancing  current  and 
future  projects. 

Discussion:  The  Secretary  agrees  that 
the  purpose  of  the  standards  should  be 
clarified  to  go  beyond  their  stated 
statutory  piupose,  which  is  to  "ensure 
the  highest  standards  of  professional 
excellence,"  to  include  the  objectives  of 
continuously  improving  the  quality  of 
funded  activities  and  of  amsidering  the 
residts  as  one  of  the  factors  in 
determining  continuation  funding  for 
multi-^year  awards. 

Changes:  Section  702.1  has  been 
modified  to  include  a  provision  that  the 
purpose  of  the  standards  is  to  provide 
feedback  to  help  improve  the  quality  of 
funded  activities  and  to  provide 
information  for  consideration  as 
continuation  funding  decisions  are 
made. 

Additional  Activities  that  iday  be 
Evaluated    (§702.3) 

Comment:  Oae  commenter  thought 
that  the  statement  that  these  standards 
could  be  applied  to  other  activities 
funded  by  the  Department  was  too 
broad  and  should  be  deleted. 

Discussion:  The  Secretary  believes 
that  this  statement  is  necessarily  broad 
to  allow  all  Department  programs  to  use 
these  standards,  when  appropriate,  to 
assess  the  performance  of  any  of  their 
funded  activities  without  developing 
their  own  unique  regulations.  This 
statemoit  is  also  consistent  with  the 
earlier  standards  which  established  the 
peer  review  process  and  evaluation 


criteria  to  be  used  for  the  review  of 
applications  for  grants  and  cooperative 
agreements  and  proposals  for  contracts. 
Changes:  None. 

Number  of  Interim  Assessments 
(§702.4) 

Comments:  Two  commenters 
suggested  changes  to  this  provision.  One 
commenter  su^ested  since  there  may 
be  more  than  one  interim  assessment, 
that  it  be  clear  in  $  702.4(d)(1).  The 
OERI  Board  suggested  that  the 
requirements  for  a  single  interim 
assessment  for  total  awards  of 
$5,000,000  or  less  be  modified  to  reflect 
total  awards  of  $3.0004)00  or  less. 

Discussion:  In  response  to  the 
comments,  the  Secretary  now  Iwlieves 
that  considerations  such  as  difficulty  in 
achieving  project  objectives  rathCT  than 
the  dollar  levels  of  awards  should 
determine  whether  a  particular  project 
merits  more  than  one  interim 
assessment.  Elimination  of  the  dollar 
threshold  clarifies  the  original  intent  of 
this  section  which  is  to  require  that  all 
awards  receive  one  interim  assessment. 
More  than  one  interim  assessment  Mrill 
be  performed  only  when  a  recipient  is 
having  difficiilty  achieving  project 
objectives  as  determined  by  the  initial 
interim  assessment  or  through  the 
monitoring  efibrts  of  Department  of 
Education  staff.  The  Assistant  Secretary 
will  make  the  determination  of  the 
number  of  interim  assessments  on  a 
case-by-case  basis. 

Changes:  Section  702.4(b)  has  been 
modified  to  delete  the  dollar  threshold 
and  to  reflect  that  all  awards  will 
receive  at  least  one  interim  assessment. 
A  new  paragraph  702.4(c)  has  Iwen 
added  to  cluify  that  the  Assistant 
Secretary  will  require  more  than  one 
interim  assessment  when  a  recipient  has 
been  identified,  either  in  the  initial 
interim  review  or  through  monitoring 
efforts  of  Department  of  Education  staff, 
as  having  difficulty  in  achieving  project 
objectives.  Former  paragraph  702.4(c) 
has  been  redesignated  as  §  702.4(d). 
Section  702.4(d)(1)  has  been  modified  to 
define  an  interim  assessment  as  "any 
assessment"  conducted  during  a 
recipient's  period  of  performance. 

Definitions    (§702.5) 

Comment:  One  commenter  suggested 
that  the  terms  referred  to  in  this  section 
include  the  specific  definitions  and  not 
references  to  the  OERI  statute  and  to  the 
Education  Department  General 
Administrative  Regulations. 

Discussion:  The  Secretary  believes 
that  providing  the  citations  for  specific 
terms  rather  than  the  definitions 
themselves  keeps  regulations  short  and 
concise  while  still  cross  referencing 


easily  accessible  resources  for  the 
defiiiitions. 
Changes:  None. 

Characteristics  of  Peer  Reviewers 
(§702.10) 

Comment:  (tee  commenter  suggested 
that  paragraph  702.10(a)  "(4)  knowledge 
of  a  broad  range  of  educaticm  poUcies 
and  practices;"  be  deleted  from  the  list 
of  knowledge  and  expertise  required  of 
peer  reviewers,  because  it  is  redundant 
with  the  other  crit«ia  and  is  very  vague. 

IXscussion:  The  Secretary  beUeves 
that  this  criterion  provides  for  a  balance 
between  specific  program  knowledge 
and  a  broader  perspective  of  education 
poUcies  and  practices  and  is  therefore 
not  redundant  with  the  other,  more 
focused,  characteristics  required  of  peer 
revieMrers. 

Changes:  Ncme. 

Role  of  Department  Staff   (§  702.10) 

Comments:  Two  commenters 
expressed  concem  over  the  appropriate 
role  of  the  OERI  staff  in  the  review 
process.  One  commenter  urged  the 
Department  to  use  all  outside  reviewers. 
The  other  commenter  acknowledged  the 
knowledge  and  skills  of  die  OERI  staff 
but  suggMted  that  staff  not  serve  as  peer 
reviewers  within  the  primary  division  of 
an  agency  in  whic^  they  wcuk  and  that 
each  peer  review  panel  be  limited  to  one 
Department  staff  person.  This 
commenter  suggeeted  that  the  staff  focus 
on  the  important  role  of  mentoring  and 
designing  competiticms. 

Discussion:  The  Secretary  agrees  that 
the  primary  role  of  the  OERI  rtaff  should 
be  management  of  competitions 
including  afff^^ng  the  results  of  pew 
reviews  and  monitoring  awards.  The 
Secretary  believes  that  the  purpose  of 
the  peer  review  process  should  be  to 
acquire  the  perspective  of  outside 
experts  independent  of  OERI.  The 
Secretary  also  believes  that  there  may  be 
exceptional  circumstances  where 
e^qMitise  resides  in  OERI  or  in  the 
Department,  or  where  outside  reviewers 
are  not  required  such  as  in  the  review 
of  small  purchase  cmiers.  The 
exceptions  should  be  determined  by  the 
Assistant  Secretary. 

Changes:  Section  702.10(d)  has  been 
reworded  to  preclude  OERI  and  other 
Departmoat  staff  bom  saving  as  peer 
reviewers  except  in  exceptional 
circumstances  as  determined  by  the 
Assistant  Secsetary. 

Conflict  of  Intaest    (§702.11) 

Comment:  One  commenter  was 
(X>nc«ned  that  while  the  confUct  of 
interest  reqiurements  were  "legally 
correct"  they  failed  to  address  the 
problem  occasioned  by  reviewers  who 
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may  have  ideological  or  methodological 
view  points  that  difiiar  from  those  otthe 
recipient  to  be  avaluated.  or  who  are 
affiliated  with  competing  institutional 
oimoizations. 

Discussion:  The  commenter  appears 
to  be  concerned  that  the  proposed 
conflict  of  interest  provision  does  not 
address  the  potential  problem  of  bias  on 
the  part  of  a  panel  against  a  particular 
grantee  on  ideologiosl  or  other  grounds. 
The  Secretary  first  believes  that  it  is 
esswntlsl  to  retain  the  present  language, 
which  parallels  the  provision  inthe 
standards  at  34  CFR  701.11(c).  because 
it  highlit ts  the  important  issue  of 
improper  financial  gain  or  the 
appearance  of  improper  gain.  However, 
the  Secretary  agrees  that  adding  a 
requirement  to  the  effect  that  panels 
selected  by  the  Assistant  Secretary 
reflect  a  l»oad  range  of  perspectives 
could  strengthen  the  regulation. 

Changes:  A  new  paragraph  "(c)"  has 
been  added  to  S  702.13  requiring  the 
Assistant  Secretary,  to  the  greatest 
extent  feasible,  to  select  peer  reviewers 
for  each  evaluation  who  represent  a 
broad  range  of  perspectives. 

Sources  of  Information    (§§  702.22  and 
702.23) 

Conunent:  One  commenter  suggested 
that  the  use  of  Government  Performance 
and  Results  Act  (GPRA)  information 
should  be  encouraged  rather  than 
required  fior  both  interim  and  final 
assessments.  The  onnmenter  is 
concerned  that  information  currently 
being  collected  under  GPRA  to  evaluate 
the  effectiveness  of  a  program  or  a 
system-level  activity  will  not  provide 
information  relevant  to  the  assessment 
of  individual  awards  under  that 
program  or  system-level  activity  and 
therefore  should  not  be  required. 

Discussion:  The  Secretary  agrees  that 
information  obtained  by  GPRA-related 
reports  on  the  effectiveness  of  a  program 
or  system  level  activity,  e.g..  how 
efbctively  a  program  is  meeting  the 
overall  obfectives  defined  for  it  in  its 
authorizing  legislation,  may  not 
necessarily  include  information  related 
to  an  individual  award  being  reviewed 
iinder  this  regulation.  However,  the 
Secretary  believes  that  information  on 
the  effectiveness  of  the  particular 
program  under  which  a  recipient 
receives  funding  «vill  help  to  provide  a 
context  for  the  review  of  an  individual 
award  and  must  be  considered  by  the 
panel.  Moreover,  these  regulations  make 
it  clear  that  the  GPRA  information  is 
only  one  of  a  number  of  sources  used  in 
conducting  the  review. 

Changes:  None. 

Comment:  One  commenter  suggested 
that  the  findings  and  information  from 


interim  assessments  would  be  an 
important  source  of  infbrmation  for  the 
final  assessments  and  should  be 
included  under  $  702.23(a). 

Discussion:  The  Secretary  agrees  that 
the  results  of  interim  assessments 
should  be  a  source  of  information  for 
final  assessments. 

Change:  Section  702.23(a)  has  been 
modified  to  add  a  new  paragraph 
(§  702.23(a)(5))  to  require  that  the  results 
of  interim  assessments  be  considered  as 
a  source  of  information  for  final 
assessments. 

Evaluation  Criteria    (§  702.24} 

Comments:  Two  oommenters 
suggested  changes  to  this  section.  One 
commenter  sunested  that  there  be  a 
single  menu  cncriteria  for  the  standards, 
because  the  proposed  menu  is  too  long. 
The  second  commenter  suggested  that 
since  Field  Initiated  Studies  are  not 
likely  to  provide  sovices.  the  word 
"services"  be  dieted  from  the  criterion 

in§702.24(e)(4)(il): addresees 

issues  of  national  significance  through 
its  products  <v  services,  or  both." 

Discussion:  The  Secretary  believes  the 
current  menu  approach  provides  a 
comprehensive  strategy  far  nwsnrnlng  the 
performance  of  all  activities,  ranging 
from  the  smallest  purchase  order  to  the 
largest  research  investments.  The 
categories  in  die  regulation  reflect  the 
specific  authorities  in  the  OERI  statute. 
In  addition,  the  menu  provides  for  other 
criteria  fat  future  research  investments 
that  do  not  fit  within  the  statutory 
authorities  yet  also  must  be  assessed.  A 
single  menu  would,  of  necessity,  be  too 
generic  to  apply  to  the  wide  range  of 
activities  covered  by  these  standards. 
The  Secretary  agrees  that  assessing 
"services"  is  not  appropriate  for  Field 
Initiated  Studies  projects. 

Changg:  Section  702.24(e)(4)(ii)  has 
been  modified  to  delete  the  word, 
"services." 

Paperwork  Reduction  Act  <rfl999 

Under  the  Paperwork  Reduction  Act 
of  1905.  no  persons  are  required  to 
respond  to  a  collection  of  information 
unless  it  displays  a  valid  C^4B  control 
number.  The  v^d  OMB  control  niunber 
assigned  to  the  collection  of  information 
in  these  final  regulations  is  di^layed  at 
the  end  of  the  affected  sections  of  the 
regulations. 


Based  on  the  response  to  the  NPRM 
and  on  its  own  review,  the  Department 
has  determined  that  the  regulations  in 
this  document  do  not  require 
transmission  of  information  that  is  being 
gathered  by  or  is  available  from  any 
other  agency  or  authority  of  the  United 
States. 

Ktoctronk  Accms  to  This  Document 

Anyone  may  view  this  docummit,  as 
well  as  all  other  Department  of 
Education  documents  published  in  the 
Federal  Kagislar.  in  text  or  portable 
document  format  (pdQ  on  the  World 
Wide  Web  at  either  of  the  following 
sites: 

httpV/ocfo.ed.gov/iBdreg.htm 
http://vnivw.ed.gov/news.html 

To  use  the  pdf  you  must  have  the 
Adobe  Acrobat  Reader  Program  with 
Search,  whidi  is  available  five  at  either 
of  the  previous  sites.  If  you  have 
questions  about  using  the  pdf.  call  the 
U.S.  Government  Printing  Office  at  (202) 
512-1530  or.  toll  free,  at  1-888-293- 
6498. 

Anyone  may  also  view  these 
documents  in  text  copy  only  on  an 
electronic  bulletin  board  of  the 
Department  Tel^cme:  (202)  219-1511 
or.  toll  free.  1-800-222-4922.  The 
documents  are  located  under  Option 
G — Files/ Announcements,  Bulletins  and 
Press  Release*. 

Note:  The  offidal  version  of  this  document 
is  the  documant  publislisd  in  tits  Fedsral 


List  of  Subjects  in  34  CFR  Part  702 

Education,  Educational  research. 
Reporting  and  recordkeeping 
requirements. 

(Catalog  of  Federal  Damastic  Assistance 
Number  does  not  apply.) 

Dated:  October  22. 19M. 
CKsot  McCain, 

AMsigtant  Secretary  for  Educational  Research 
and  Improvement. 

.The  Secretary  amends  Chapter  VD  of 
TiUe  34  of  the  Code  of  Federal 
Regulations  by  adding  a  new  Part  702  to 
read  as  follows: 


of  Edvcational  Impact 

In  the  NPRM  the  Secretary  requested 
comments  on  whether  the  proposed 
regulations  would  require  transmission 
of  information  that  is  being  gathered  by 
or  is  available  from  any  other  agency  or 
authority  of  the  United  States. 
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PART  702-STANOARDS  FOR 
CONDUCT  AND  EVALUATION  OF 
ACnvmES  CARRIED  OUT  BY  THE 
OFFICE  OF  EDUCATIONAL 
RESEARCH  AND  MPROVEMENT 
(OERI)-EVALUATION  OF  THE 
PERFORMANCE  OF  RECff>IBIT8  OF 
GRANTS.  COOPERATIVE 
AQREEMENTS,  AND  CONTRACTS 


Subparti 

Sec 

702.1  Whst  is  the  purpose  of  these 
standards? 

702.2  What  activities  mtist  be  evaluated  by 
tbesa  standards? 

702.3  What  additional  activities  may  be 
evaluated  by  tliesa  standards? 

702.4  When  is  peifccinance  assessed  under 
these  stsndards? 

702.5  What  definitions  apply? 

lOfl 


702.10  What  sia  the  characteristics  of  peer 
reviewers? 

702.11  What  constitutes  a  conflict  of 
interest  for  grants  and  cooperative 
agreements? 

702.12  What  constitutes  a  conflict  of 
interest  for  contrscts? 

702.13  How  are  peer  revienvers  selected  tor 
paneb? 

Subpart  C— TIM  E^alulion  Prooaaa 

702.21  How  does  a  peer  review  panel 
evaluate  tlie  perfannance  of  a  recipient? 

702.22  What  inftMmatioD  does  a  peer 
review  panel  consider  tor  an  interim 
assessment? 

702.23  Whst  informstion  does  s  peer 
review  penel  consider  far  s  final 
anetsinent? 

702.24  Whst  evaluation  criteria  must  be 
used  for  perfonnance  assessments? 

AntlMrily:  20  U.S.C  6011(i),  unlets 
otherwise  noted. 


SubpmXt 

{702.1    Whatiathapurpoeeofltiaaa 


grants  from  and  contracts  and 
cooperative  agreements  with  the  Office 
of  Educatioial  Research  and 
Improvement  (OERI)  meet  the  highest 
standards  of  professional  excellence. 

(Authority:  20  U.S.C  6011(i)(2XF)) 


1702^ 

byttes 

These  standards  apply  to  activities 
carried  out  by  OERI  using  funds 
appropriated  imder  section  912(m)  of 
the  Act  induding  activities  carried  out 
by  the  followring  mtities  at  programs: 

(a)  The  National  Education  Research 
Institutes. 

(b)  The  Office  of  Reform  Assistance 
and  Dissemination. 

(c)  The  Educati<mal  Resources 
Infannatian  Center. 

(d)  The  Regional  Educational 
L^Kvatories. 

(e)  The  Teacher  Research 
Dissemination  Demonstration  Program. 

(f)  The  Goals  2000  Community 
Partnerdupe  Program. 

(g)  Hie  National  Educational  Reeeerch 
Policy  and  Pricwities  Board. 

(Authority:  20  U.S.C  6011(iMl)) 


and  bnjvovement  Act  of  1994.  The 

following  terms  used  in  this  part  are 

defined  in  20  U.S.C  601ia)(l): 

Development 

Dissemination 

Educatitmal  Resaardi 

(b)  Definitions  in  the  Education 
Department  General  Administrative 
Regulatimis.  The  following  tnms  used 
in  this  part  are  defined  in  34  CFR  77.1: 

Application 

Aifinard 

Department 

Giant 

Pitted 

Seaatary 

(c)  Definitions  in  the  Federal 
Acquisition  Regulation.  The  following 
term  used  in  tltis  part  is  defined  in  48 
CFR  C3iapter  1:  Contract  ProposaL 
(Autiiority:  20  U.S.C  6011(i)(2)(F) 


(a)  The  standards  in  this  part 
implement  section  912(i)  of  the 
Educational  Research.  Development, 
Dissemination,  and  Improvement  Act  of 
1994  (the  Act). 

(b)  These  standards  establish  criteria 
and  a  peer  review  process  to  provide 
recipients  of  OERI  grants,  cooperative 
agreements  and  contract  awards  with 
assessments  of  their  projects. 

(1)  The  purpose  of^the  assessments  is 
to  provide  feedback  to  recipients  to 
improve  the  quality  of  funded  activities 
and  to  provide  information  to  OERI  as 
it  determines  if  a  recipient  of  a  multi- 
year  award  merits  continuation  funding. 

(2)  The  criteria  and  peer  review 
process  are  intended  to  address  the 
statutory  requirement  that  the  research, 
development,  and  dissemination 
activities  carried  out  by  the  recipients  of 


f702.3    WhiU 

The  Secretary  may  apply  these 
standards  to  other  activities  funded  by 
the  Depeitment,  as  appropriate. 

(Authority:  20  U.3.  C  6011  (iXD) 


(a)  The  Secretary  vdll  assess  the 
performance  of  recipients  of  OERI 
grants,  contracts,  and  cooperative 
agreements  sub)ect  to  these  standards 
during  and  at  the  conclusion  of  their 
period  of  performance. 

(b)  The  Department  requires  at  least 
one  interim  assessment  by  a  peer  review 
panel  for  all  awards. 

.(c)  The  Assistant  Secretary  will 
approve  and  require  more  than  one 
interim  assessment  when  an  award  is 
identified,  either  by  the  initial  interim 
review  or  by  Department  of  Education 
staff  monitoring  the  award,  as  having 
difficulty  in  achieving  project 
objectives. 

(d)  A  final  assessment  by  a  peer 
review  panel  is  required  for  all  awards. 

(e)  As  used  in  this  part — 

(1)  Interim  assessment  is  any 
assessment  conducted  during  a 
recipient's  period  of  performance. 

(2)  Final  assessment  is  one  conducted 
at  the  conclusion  of  a  recipient's  period 
of  performance.  . 

(Authority:  20  U.S.C  6011(i)(2XF)) 

f702.5    WlMtdeflnltiona  apply? 

(a)  Definitions  in  the  Educational 
Research.  Development,  Dissemination. 


f  702.10   Wlwlareiw 


(a)  The  Assistant  Secretary  sdects 
eadh  peer  reviewer.  Each  peer  reviewer 
must  have  the  necessary  knowledge  and 
ejqMrtise  in  the  area  of  the  project  being 
reviewed  to  evaluate  the  performance  of 
a  recipient  This  experience  may 
include^ 

(1)  Expert  knowledge  of  subject  matter 
in  the  area  of  the  activities  to  be 
reviewed; 

(2)  Expert  knowledge  of  theory  or 
methods  or  both  in  the  area  of  the 
activities  to  be  reviewed: 

(3)  Practical  experience  in  the  area  of 
the  activities  or  type  of  institution  or 
both  to  be  reviewiBd: 

(4)  Knowledge  of  a  broad  range  of 
education  policies  and  practices; 

(5)  Ejqpwience  in  managing  complex 
organizations;  or 

(6)  Expertise  and  experience  in 
evaluation  theory  and  practice. 

(b)  Each  peer  reviewer  must  be  free  of 
conflict  of  interest,  as  determined  in 
a4yr^H»nr«  with  §  702.11  or  §  702.12. 

(c)  The  Assistant  Secretary  may  solicit 
nominations  for  peer  reviewers  from 
professional  associations,  nationally 
recognized  experts,  and  other  sources. 

(d)  OERI  and  other  Department  staff 
who  possess  the  qualifications  in 
paragraphs  (a)  and  (b)  of  this  section 
may  serve  as  peer  reviewers  only  in 
exceptional  circiunstances  as 
determined  by  the  Assistant  Secretary. 

(Authority:  20  U.S.C  6011(i)(2)(B)) 


1702.11    What 


a  oonMctof 


lor  Qrantaand 


A  peer  reviewer  assessing  the 
performance  of  the  recipient  of  a  grant 
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&Y>in  or  cooperative  agreement  with 
OERI  is  considered  an  employee  of  the 
Department  for  the  purposes  of  conflict 
of  interest  analysis.  As  an  employee  of 
the  Department,  the  peer  reviewer  is 
subject  to  the  provisions  of  18  U.S.C. 
208.  5  CFR  2635.502.  and  the 
Department's  policies  used  to 
implement  those  provisions. 

(Authority:  20  U.S.C  6011(iM2)(B)) 

1702.12   WhtconlUm— •eonWctd 
Nimvei  nir  ooniraciaT 

A  peer  reviewer  assessing  the 
performance  of  the  recipient  of  a 
contract  with  OERI  is  considered  an 
employee  of  the  Department  in 
accordance  with  the  Federal  Acquisition 
Regulation  (FAR).  48  CFR  3.104-«(h)(2). 
As  an  employee  of  the  Departmmt.  the 
peer  reviewer  is  sub)ect  to  the 
provisions  of  the  FAR.  48  CFR  Fart  3. 
Improper  Business  Practices  and 
Personal  Conflict  of  Interest. 

(Authority:  41  U.S.C  423) 

§702.13    How ve pMf fewlewera Miecled 
forpaneleT 

(a)  The  Assistant  Secretary  assigns 
peer  reviewers  to  panels  that  conduct 
the  performance  assessments. 

(d)  The  Assistant  Secretary  may 
establish  panels  by  category  of  recipient, 
such  as  a  panel  to  review  the 
performance  of  all  Regional  Educational 
Laboratories.  Each  recipient  is  evaluated 
individually  by  reviewers  who  have 
been  assigned  to  this  type  of  panel. 

(c)  In  establishing  panels,  tne 
Assistant  Secretary,  to  the  greatest 
extent  feasible,  selects  peer  reviewers 
for  each  evaluation  who  represent  a 
broad  range  of  perspectives. 

(Authority:  20  U.S.C  6011(i)(2)(B)) 

Subpart  C— The  Evaluation  Proceae 

f  702.21    How  does  a  pear  review  panel 
evehiele  ttie  perfonnenoe  of  ■  ledplentr 

(a)  In  each  evaluation,  a  peer  review 
panel — 

(1)  Considers  relevant  information 
about  the  recipient's  performance,  as 
described  in  §§  702.22  and  702.23;  and 

(2)  Makes  judgments  about  the 
recipient's  performance,  using  the 
criteria  in  §  702.24. 

(b)  Each  peer  reviewer  prepares  a 
report  based  on  the  reviewer's 
assessment  of  the  quality  of  the  project 
according  to  the  evaluation  criteria. 

(c)  After  each  peer  reviewer  has 
evaluated  each  project  independently, 
the  panel  may  be  convened  to  discuss 
the  strengths  and  weaknesses  of  the 
project.  Each  reviewer  may  then 
independently  re-evaluate  each  project 
with  appropriate  changes  made  to  the 
written  report. 


(d)  The  report  of  the  interim 
assessment  must  include  any 
recommendations  the  peer  reviewer 
may  have  for  improving  the  recipient's 
performance. 

(e)  The  report  of  the  final  assessment 
must  contain  each  peer  reviewer's 
evaluative  summary  of  the  recipient's 
performance,  from  the  beginning  of  the 
contract,  grant,  or  cooperative 
agreement  to  its  conclusion. 

(Authority:  20  U.S.C  6011(i)(2)(F)) 

f702J2   WhetMormellondoeeapeer 


proposal  or  grant  application,  together 
with  documentation  of  any  changes  in 
the  work  described  in  the  proposal  or 
application,  including  reasons  for  the 


(a)  Sources  of  information  for  the 
interim  assessment  must  include — 

(1)  The  original  request  for  proposals 
or  grant  annoimcement  and  the  contract 
proposal  or  grant  application; 

(2)  Documentation  of  any  changes  in 
the  woik  described  in  the  contract, 
grant,  or  cooperative  agreement, 
including  reasons  for  the  changes; 

(3)  Any  progress  reports  delivered  to 
the  Department  or  made  available  to  the 
public  by  the  recipient: 

(4)  Examples  of^products  delivered  to 
the  Department  or  made  available  to  the 
public  by  the  recipient; 

(5)  Any  relevant  reports  written  by 
OERI  staff,  including  reports  of  site 
visits  by  OERI  staff: 

(6)  Any  performance  evaluations 
conducted  under  the  FAR  or  the 
Education  Department  General 
Administrative  Regulations  (34  CFR  Part 
75). 

(7)  Any  relevant  information  provided 
by  the  recipient  in  respimse  to 
Government  Performance  and  Results 
Act  (GPRA)  (Pub.  L.  103-62) 
reauirements;  and 

(8)  Any  reports  from  program 
evaluations  commissioned  by  the 
Department. 

(b)  Sources  of  information  for  the 
interim  assessment  may  also  include — 

(1)  A  self-assessment,  prepared  by  the 
recipient,  addressing  the  criteria  in 

§  702.24; 

(2)  One  or  more  site  visits  by  the  peer 
review  panel; 

(3)  One  or  more  oral  or  written 
presentations  to  the  panel  by  the 
recipient  describing  its  performance;  or 

(4j  Other  information  about  the 
recipient's  performance. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  1850-0746) 
(Authority:  20  U.S.C  6011(i)(2MF)) 

1702.23    Whetlnfomntion  doee  a  pear 
iwww  pwwi  conwoer  lor  ■  iwim 

.  (a)  Sources  of  information  for  the  final 
assessment  must  include — 

(1)  The  original  request  for  proposals 
or  application  notice  and  the  contract 


ges; 

(2)  If  consistent  with  the  recipient's 
contract,  grant,  or  cooperative 
agreement  with  OERI,  a  written  report 
or  oral  presentation  or  both  by  the 
recipient  summarizing  its  activities  and 
accomplishments; 

(3)  Any  relevant  information  provided 
by  the  recipient  in  response  to 
Government  Performance  and  Results 
Act  ICPRA)  (Pub.  L.  103-62) 
requirements; 

(4)  Any  reports  from  program 
evaluations  commissioned  by  the 
Department:  and. 

(5)  Any  relevant  information  provided 
by  the  interim  assessment. 

(b)  The  final  assessment  may  also 
include  other  sources  of  information, 
such  as  one  or  more  of  those  listed  in 
$702.22. 

(Approved  by  the  0£Bce  of  Management  and 
Budget  under  control  number  1850-0746) 
(Authority:  20  U.S.C  eoil(i)(2)(F)) 

§702.24   Whalevalualloncmarlaimiatba 
uwa  Kir  penoniiHioe  ■■■■■■■imiiis  r 

(a)  Peer  reviewers  (and  those 
recipients  who  conduct  self-evaluations) 
shall  use  the  critoria  in  paragraph  (b)  of 
this  section  to  assess  pmformance  and. 
in  case  of  interim  assessments,  to 
identify  areas  in  which  the  performance 
of  recopients  may  need  improvement. 

(b)  "nie  folloMring  evaluation  criteria 
are  to  guide  the  assessment  process 
undertaken  by  peer  reviewers.  The  peer 
reviewers  determine  the  extent  to  which 
recipients  meet  these  criteria: 

(1)  Implementation  and  management. 
(i)  Peer  reviewers  shall  consider  the 
degree  to  which  the  recipient  has  fully 
executed  its  program  of  work.  In  doing 
so,  poer  reviewers  shall  consider 
evidence  on  the  extent  to  which  the 
recipient  completes  the  work  described 
in  the  approved  application  or  contract, 
including  any  approved  modifications, 
in  the  time  period  proposed  and  in  an 
efficient  manner. 

(ii)  In  examining  the  degree  of 
implementation,  peer  reviewers  may 
also  consider  evidence  on  the  extent  to 
which — 

(A)  The  recipient  implements  and 
utiUzes  a  quality  assurance  system  for 
its  products  or  services  or  both:  and 

(B)  The  recipient  conducts  self- 
assessment  or  self-evaluation  activities, 
including  periodically  seeking  out 
independent  critiques  and  evaluations 
of  its  work,  and  uses  the  results  to 
improve  {wrformance. 

(2)  Quality,  (i)  Peer  reviewers  shall 
consider  the  degree  to  which  the 
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recipient's  work  approaches  or  attains 
professional  excellence.  In  determining 
quality,  peer  reviewers  shall  consider 
evidence  on  the  extent  to  which — 

(A)  The  recipient  utilizes  processes, 
methods,  and  techniques  appropriate  to 
achieve  Uie  goals  and  objectives  for  the 
program  of  work  in  the  approved 
application:  and 

[B)  The  recipient  applies  appropriate 
processes,  methods,  and  techniques  in  a 
manner  consistent  with  the  highest 
standards  of  the  profession. 

(ii)  In  determining  quality,  peer 
reviewers  may  also  consider  the  extent 
to  which  the  recipient  conducts  a 
coherent,  sustained  program  of  work 
informed  by  relevant  research. 

(3)  Utility,  (i)  In  determining  the 
utility  of  the  recipient's  products  or 
services  or  both,  peer  reviewers  shall 
consider  evidence  on  the  extent  to 
which  the  recipient's  work  (including 
information,  materials,  processes, 
techniques,  or  activities)  is  effectively 
used  by  and  is  useful  to  its  customers 
in  appropriate  settings. 

(ii)  In  determining  utility,  peer 
reviewers  may  also  consider  the  extent 
to  which  the  recipient  has  received 
national  recognition;  e.g.,  articles  in 
refereed  journals  and  presentations  at 
professional  conferences. 

(4)  Outcomes  and  impact,  (i)  Peer 
reviewers  shall  consider  the  results  of 
the  recipient's  work.  In  examining 
outcomes  and  impact,  peer  reviewers 
shall  consider  evidence  on  the  extent  to 
which — 

(A)  The  recipient  meets  the  needs  of 
its  customers;  and 

(B)  The  recipient's  work  contributes 
to  the  increased  knowledge  or 
understanding  of  educational  problems, 
issues,  or  efi^ective  strategies. 

(ii)  In  examining  outcomes  and 
impact,  peer  reviewers  may  also 
consider  the  extent  to  which  recipients 
address  issues  of  national  significance 
throti^  its  products  or  services  or  both. 

(c)  For  National  Research  and 
Development  Centers,  peer  reviewers 
also  shall  consider  evidence  on  the 
extent  to  which  recipients  meet  the 
following  criteria: 

(1)  Quality,  (i)  The  recipient  uses  a 
well-conceptualized  framework  and 


sound  theoretical  and  methodological 
tools  in  conducting  professionally 
rigorous  studies;  and 

(ii)  The  recipient  conducts  work  of 
sufficient  size,  scope,  and  duration  to 
produce  sound  gtiidance  for 
improvement  efforts  and  future 
research. 

(2)  Utility.  The  recipient  documents, 
reports,  and  disseminates  its  work  in 
vrays  to  faciUtate  the  effective  use  of  its 
work  in  appropriately  targeted  settings. 

(3)  Outcomes  and  impact,  (i)  The 
recipient's  work  contributes  to  the 
development  and  advancement  of 
theory  in  the  field  of  study,  including  its 
priority  area;  and 

(ii)  'The  recipient  addresses  issues  of 
national  significance  through  its 
products  or  services  or  both. 

(d)  For  the  Regional  Educational 
Laboratories,  peer  reviewers  also  shall 
consider  evidence  on  the  extent  to 
which  recipients  meet  the  following 
criteria: 

(1)  Quality,  (i)  The  recipient  utilizes  a 
well-conceptualized  framework  and 
soimd  theoretical  and  methodological 
tools  in  conducting  professionally 
rigorous  studies; 

(ii)  The  recipient  conducts  work  of 
sufficient  size,  scope,  and  duration  to 
produce  sound  guidance  for 
improvement  efforts;  and 

(lii)  The  recipient's  products  are  well 
tested  and  based  on  sound  research. 

(2)  Utility.  The  recipient  documents, 
reports,  and  disseminates  its  vioik  in 
ways  to  faciUtate  its  effective  use  in 
appropriately  targeted  settings, 
particularly  in  school  improvement 
efforts  of  States  and  localities. 

(3)  Outcomes  and  impact,  (i)  The 
recipient  assists  States  and  localities  to 
implement  comprehensive  school 
improvement  strategies  through  the 
provision  of  research-based  information 
(including  well-tested  models  and 
strateraes),  materials  and  assistance;  and 

(ii)  The  recipient's  work  results  in 
widespread  access  to  information 
regarding  research  and  best  practices, 
particularly  within  its  region. 

(e)  For  Field-Initiated  Studies,  peer 
reviewers  also  shall  consider  evidence 
on  the  extent  to  which  recipients  meet 
the  following  criteria: 


(1)  Implementation  and  management. 
The  recipient's  work  responds  to  the 
goals,  objectives  and  mission  of  the 
National  Institute  from  which  it  is 
funded. 

(2)  Quality.  The  recipient  utilizes  a 
well-conceptualized  framework  and 
sound  theoretical  and  methodological 
tools  in  conducting  professionally 
rigorous  studies. 

(3)  Utility.  The  recipient  documents, 
reports,  and  disseminates  its  woik  in 
ways  to  facilitate  its  effective  use  in 
appropriately  targeted  settings. 

(4)  Outcomes  and  impact,  (i)  The 
recipient's  work  contributes  to  the 
development  and  advancement  of 
theory  and  knowledge  in  the  field  of 
study:  and 

(ii)  The  recipient  addresses  issues  of 
national  significance  through  its 
products. 

(f)  For  the  ERIC  Clearinghouses,  peer 
reviewers  also  shall  consider  evidence 
on  the  extent  to  which  recipients  meet 
the  following  criteria: 

(1)  Quality.  The  recipient  applies  an 
integrated  approach  to  acquiring  and 
disseminating  significant  and  high- 
quahty  educational  literature  and 
materials  to  maintain  and  enhance  the 
ERIC  database. 

(2)  Utility.  The  recipient  contributes 
to  the  development  of  the  ERIC  daUbase 
as  a  source  of  literature  and  materials 
that  reflects  trends  and  issues  within  its 
scope. 

(3)  Outcomes  and  impact,  (i)  The 
recipient  meets  the  informational  and 
educational  needs  of  its  ciistomers 
through  dissemination  and  outreach 
approaches  and  the  development  of  an 
array  of  print  and  non-print  materials; 
and 

(ii)  The  recipient  provides  national 
leadership  on  the  use  of  current 
computer,  networidng,  and  information 
technology. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  numbo- 1850-0746) 
(Authority:  20  U.S.C  6011(iK2)(F)j 
[FR  Doc.  98-28729  Filed  l0-26-«8:  8:45  am) 
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57045-57232 .26 

57233-57576 .27 


Federal  Register 

Vol.  63.  No.  207 
Tuesday.  October  27.  1998 


CFR  PARTS  AFFECTED  DURING  OCTOBER 

At  the  end  of  each  month,  the  Office  of  the  Federal  Register 
publishes  separately  a  List  of  CFR  Sections  Affected  (LSA).  which 
lists  parts  and  sections  afiected  by  documents  published  since 
the  revision  date  of  each  title. 

7CFR 

25 53779 

301 52579.  54037.  56537 

319 54553.56781 

354 54553.  56781 

457 55497.  55779.  57046 

723 55937.  56939 

800 _ 55321 

vUD  .■>•••  ...>•■•••>••••••«•■>■»*>  •• .  .9949  / 

906 54553 

yirir  II j^j#  I 

931 55005 

948 54342 

958 55779 

966 54556 

987.. 54344 

989 56781 

993 52959 

1207 „ 53543 

1464 55937.  55939 

1710 53276 

1951 56290 

Oh.  XXXII .57233 


.52957 
.53271 
.53541 
.53777 
.54027 
.54029 
.54551 
.55309 
..55311 
.55315 
..55317 
.56319 
..56935 
..56073 
..56075 


.56079 


3  CFR 

ProclOTMAionK 

7128 

7129 

7130 

7131 

7132 

7133 

7134 

7135 

7136 

7137 

7138 ..... 

7139 

7140 -.. 

7141 

7142 

Ex>cuthf#  OntofS: 
12978  (See  Notice  of 

October  19.  1998)... 
13011  (See  EG 

13103) 53273 

13021  (amended  by 

EO  13104)... .56535 

13103 53273 

13104 56535 

AdmlnisMlM  Ordvs: 

Pf^SMMItM  DSlBniUIHikHlSC 

No.  98-36  o( 

Septemt>er  25.  1998 

(See  Department  of 

the  Air  Force 

Notice) 56921 

No.  98-37  of 

September  29. 

1998 54031 

No.  98-38  of 

September  29, 

1998 54033 

No.  98-39  of 

September  30, 

1998 55001 

No.  98-40  of 

September  30, 

1998 55003 

No.  98^1  of 

September  30, 

1998 54035 

Notice  of  October  19, 

1998 56079 


1 

51... 
201. 
225.. 
246. 


967.....: 

1065 

1788 54385 

1924 53616 


53852 
3o096 
56964 
54617 
54629 
55559 

.90999 

52967 
54382 
.54383 


8CFR 

212 

245 

286 


...55007 
...55007 
...54526 


103. 
273. 


.568C9 
.56869 


•  CFR 

3 55012 

50 - 53546 

77 - 53547 

78 53548,  53780.  53781 

93 53783 

130 „ 53783 


5CFR 

231 

315 

430 

534 

581 

582 

591 


.57045 
.57045 
.53275 
.53275 
.56537 
.56537 
..56430 


381 57078 


10  CFR 

50 

72...„ 

625 


.57236 
.54559 
.54196 


532 54616 


35. 
50. 


.52990.  54080. 


..90099 

54389. 
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«3 

72.......... 

11  CFR 


56098 

.56056 
.56098 


, .56056 

55066 

56066 


102 

103 , 

106 

12CFR 

28 ~ 57047 

30 „ 56462.  55468 

201 56785 

208 56462 

220 57237 

224 57237 

263 56468 

364 55462.  55468 

570 „.. 55462.  56468 

1502 57236 

1503 57236 

1506 57236 

1 506 57236 

1507 57236 


.56873 
.56873 
.56873 
.56873 


614. 
616. 
618. 
621. 


13  cm 

121 

125 


.56786 
.56786 


14CFR 

Ch.  1 56539 

23 53278.55012 

25 53278 

33 53278 

39 52579,  52583.  52585. 

52587,  52961.  53549,  53550. 
53552.  53553,  53555,  53556. 
53558.  53560.  53562.  53798, 
53800.  54938.  54039,  54347, 
54562,  54564,  54565,  54567, 
54569.  54570,  55015,  55321. 
55324.  55325.  55327,  55500. 
55603.  55604.  55506,  55515, 
55517,  55520,  55522,  55524, 
55527.  55528.  55783.  55918. 
56940.  56541,  56542,  56544, 
56545.  56547,  57048.  57240. 
57244 

61 .53632 

67 53532 

71 52589.  52590.  52591. 

52963.  52964,  52965,  52966. 
53279.  53802.  54349,  54350, 
56329,  55330,  55331.  55530. 
56631.  55532,  55942.  56548. 
56549.  56550.  56551.  56707 

73 53279,53804 

97 54572.  54573.  57053. 

57054 

107 57182 

108 57162 

136 53804 

141 :. 53532 

142 53532 

440 55175 

Propo— d  Rutos: 

39 52992.  52994.  54080. 

54391.  54393.  54395.  54399, 
54401.  54635.  55066.  55069. 


55061.  56063.  56065,  56343. 

55345.  56346.  56348.  55360. 

55352.  55660.  56579.  56582. 

57078.  57257.  57258.  57260. 
57262.  57263.  57266 

65 55290.  56920.  56125 

66 55290 

71 S2996.  52997.  52998. 

52999.  53000.  53001.  53002. 

53319.  53320.  53321.  53322. 

53323.  53324.  53325.  53747. 

64403.  54637.  56354.  55971. 

55972.  55973.  55974.  56975. 

56976.  56977.  55978.  57268 
147 55290 


15CFR 

&9  ••■■<■••••••■•••■••  •■•'•••■•••••••••■^3904 

740 56017 

743 56017 


.54638 


Ch.  VII 

17CFR 

10 56784 

201 57164 

275 54306 

279 54308 


240 54404 

406 53326 


18CFR 

35 

37 

284 


.53805 

.54258 
.53666 


2 „ 56682 

3 57081 

4 53853,57086 

153 53853.  55682.  57086 

157 53853.  55682.  57086 

181 ™...55562.  55563 

250 55562.  55563 

284 56562.  55663 

341 57081 

342 57081 

343 57081 

346 57081 

357 57081 

362 57081 

375 53853,  55682.  57086 

380 55682,  55715 

385 56682.  57081 


19CFR 

4 

24 


.52967 
.55332 


20CFR 

10 ........„; 56752 

422 :„ 56562 

PrapOMdRulM: 

404 54417 

416 54417 

422 57066 

654 53244 

656 153244 

21CFR 

175 56786 

177 55942 

178 55944,  55945.  56789 

201 56789 

343 56802 


520.. 52968 

522 53577.  53578 

566 53578,  54352,  57245 

558 52968,  52969.  54352. 

57245,  57248 

573 53579 

814 54042 

878 „ 57058 

900 56565 


216 54082.  55564 

315 55067 

352 56584 

601 55067 

872 53859 

1310 56811 


22CFR 

41 


.52969 


23CFR 

1270 .....53580 

1275 55796 

1335 54044 

1345 52592 

24CFR 

401 

402 

598 

888 

1710 


35 

36 

37..... 
3282. 


..55333 

..56333 
.53262 
.52858 
.54332 

.54422 
.54422 
.54422 

.54528 


2eCFR 

1 :....52600.  52971,  55020. 

55333.56559 

54 57546 

301 56559 

602 52971.  55020.  56559 

Propwd  RuH>: 

1 52660.  55355.  55564. 

55918.  56878 

53 .: 53862 

54 57546 

301 56878 


27CFR 

53 


.52601 


28CFR 

2 57060 

500 55774 

503 55774 

551 56774 


.55069 


31 _ 

29CFR 

70a 56740 

71 56740 

1952 „ 53280 

2590 „ ^...57546 

4044 55333 


4022 67228,  57229 

4044 57228.  57229 

4050 57229 


30CFR 
48 


75 53750 

77 53750 

203 57249 

915 „ 55025 

917 53252 


75 „ 55811 

936 55979 

936 53618 

943 53003 


31CFR 
586 


.54575 


212. 


.54426 


32CFR 

41 56081 

199.„ 56081 

216 _ „ 56819 

655 53809 

33CFR 

66 „..,_ 55946 

100 „ 53686 

110 55027 

117 53281.  54353.  55029. 

56030.  55947,  57250 

120 53587 

128 53587 

165 52603.  53503.  55027, 

55532,56082 


.54639 


165 

34CFR 

200 

668 

674...™. 
675. 


54996 

56756 

55948 

_ 52854 

702 57570 

PrancMMl  Riilas; 

361 55292 

3SCFR 

PropoMdRulM: 

117 56589 


36CFR 

200 53811 

81 1 54354 

37CFR 


1. 


38CFR 

3 

Propose  RutoK 
17 


.52609 
.53498 

.53593 
.54756 


39CFR 

111 

501 


.55454.  56565 
53812 


.53750 


40  era 

9 53980.56968 

51... 57356 

52 52983.  53282.  53596, 

54050,  54053. 54358,  54585, 

55804,  55949,  56083.  56086. 

56568.56824 

50 .55175 
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60 53288.56707 

62 54055.  54058 

63 53980 

68 55954 

72 ~ 57356 

75.....„ 57356 

80 54753 

81 53282 

82 53290 

86 56968 

89 56968 

96 „..„..57356 

148 54356 

180 53291.  53294.  53813. 

53815.  53818,  53820,  M826. 

53829.  53835,  53837,  54058. 

54066.  54357.  54360.  54362. 

54587.  54594,  55533,  55540, 
57062,  57067 

185 57062 

186 - 57062,57067 

239 57026 

257 57026 

258 57026 

261 54356 

264 „ 53844,  56710 

265 53844.  56710 

266 54356 

268 54356 

270 56710 

271 54356,  56086,  56710, 

56830,  56834,  57353 

300 53847.  53848 

302 54356 

745 55547 

763 57251 


Rtapoaad 

52 .;: 

55812. 

56394 

62 

RulM: 
.53350. 
55983, 
.56590 

540R9.  54645. 
56127.  56292. 
.  56881.  57086 
54090 

63 

68  

.54646. 

55178.  55812. 

56707 

55983 

81..: 

97   

..53350.  57086 
56292 

98 

56394 

180... 

.55565.  56882 

185 

268 

56886 

271 

300 

721 

..53005 

.56128.  56891 
.55985.55986 
57089 

745 

52662 

799 

..54646.  54649 

41CFR 

101 

56089 

105 

56839 

42CFR 

400 

, 52610 

403 

, 52610 

405  .... 

52614 

409 

53301 

410 

411 

412 

.52610.  53301 

.52610.  53301 

52614 

413 

..52614.  53301 

417 

52610 

422. 52610.  54526 

424 _ 53301 

483 53301 

489 53301 

493 55031 

PropoaMl  Rutes: 

416 52663 

488 .: .52663 


43CFR 

2200 

2210 

2240 

2250...... 

2270 

3100 

3150 

3160 

3180 

3200 

3500 

3510 

3520 

3530 

3540 

3550 

3580 

3590 

3600 

3800 

3860 

4300 


..52615 
..52615 
.52615 
..52615 
..52615 
.52946 
..52946 
.52946 
..52946 
..52946 
..52946 
..52946 
.52946 
.52946 
..52946 
..52946 
..52946 
..52946 
..52946 
..52946 
..52946 
.55548 


44CFR 

64 54369,  54371,  55956 

65 54373.  54376.  55035 

67 54378,55037 


67 54427.55072 


4SCFR 

144 

146 

148 

PropoMd  RuIm: 

1628 

1635 


.57546 
.57546 
.57546 

.56591 
.56594 


46CFR 

15 

28 

107 

108 

109 

133 

168 


.57252 
.52802 
..52802 
..52802 
.52802 
..52802 
..52802 


199 52802.  56066 

351 55039 

503 53306 

47CFR 

0. 52617 

1 .._ 56090 

1 52983.54073 

2 54073 

20 54073 

26 56573 

64 54379 

69 55334 

73 52983,  54380,  54599. 


54600.  55807.  55808.  55809. 
55958.56578 

79 55959 

80 53312 

95 54073 

97 54073 


Ch.  1 56892 

0 53619 

1 53350.  54090 

20 „_ 52665 

^&  .•••••■■■••>*•«■••••••••*-••••■«■••  ••9<3w9U 

25 _ 54100 

32 .56900 

43 54090.  56900 

52 „ 54090 

54 54090 

61 54430 

64 54090.55077 

65 55988 

69 54430 

73 53008.  53009.  54431. 

55831 
101 53350 

48CFR 

19 56738 

212 55040 

215 55040 

217 55040.  56290 

225 55040 

227 55040 

230 55040 

237 _ 54078.  55040 

242 - 55040 

247 55040 

252.... 55040 

253 56040 

903 56849 

915 56849 

916 56849 

919 56849 

935 » 56849 

970..... 56849 

1609 55336 

1632 55336 

1652 „ -.. 55336 

1817 56091 

1834 56091 

1852 56091 


57568 

57568 

„...52666 

„..» OtcDDD 

52666 

52666 

52666 

52666 

52666 

52666 

52666 


8 

42 

1201. 
1205. 
1206. 
1211. 
1213. 
1215. 
1237. 
1252. 
1253. 


4SCFR 

107 

171 

172 

173 

175 

176 


.52844 
.32844 
..52844 
..52844 
..52844 
.52844 


177 „ 52844 

178 52844 

179 52844 

180 „ 52844 

213 „ 54078 

268 54600 


192 57269 

195..... ..57269 

9PQ  Ad1(U 

231 .'- 54104 

232..._ 54104 

395 . 54432 

395 54432 

571  ......." MWeTssSis.  54652. 

57069.  57091 

572 _...- 53848 

574 „„ 55832 

580 52630 

585 57091 

587 57091 

595 - 57091 

1146 55996 


..„ 52632 

52632 

.._ 52632 

52632 

52632 

52632 


50CFR 

2 

10 „ 

13 

14 

16 

17 52632.  52824.  53596, 

54938.  54956.  54972.  54975, 
55553 

20 54016.  54022 

21 ™ 52632 

22 52632 

23 „ 52632 

216 52984.  56094 

217 55053 

227 52984,  55053.  56094 

285 54078.  55339 

600 52984,  53313.  56094 

630 55998 

648 52639.  56867 

660 53313.  53317.  55658. 

56809 
679 52642,  52658.  52659. 

52985.  52986.  53318.  54381. 

54610.  54753.  55340.  55341, 
55342.  56095.  57255 


17 53010.  53620.  53623. 

53631.  54660.  55839,  56128. 

56134 

20 53635.  54753,  55840 

222 .53635 

227 53635.  56596 

285 57093 

600 52676 

630 54661.  55572.  57093 

644 54433 

648 52676.  55355,  55357. 

56135 

649 55357 

660 53636 

678 57093 

679 56601,  57094 
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REMINDERS 

Ttw  items  in  this  list  were 
editoriaMy  conip«led  as  an  aid 
to  FedefBl  Register  users. 
Inclusion  or  exclusion  from 
this  list  has  no  legal 
significanca. 

RULES  QOINQ  INTO 
EFFECT  OCTOBER  ZT, 
1908 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug 
Administration 

Animal  drugs,  feeds,  and 
related  products: 
New  drug  applications — 
Chkxtetracydtne; 

published  10-27-98 
Narasin  and  nicart>azin 
with  lincomycin; 
published  10-27-98 

TRANSPORTATION 
DEPARTMENT 
Fadarai  Aviation 
Administration 

Airworthiness  directives: 
AirtMJs;  published  9-22-98 

Bombardier  published  9-22- 

98 
British  Aerospace;  published 

9-22-98 
Domier,  published  9-22-98 
McDonnell  Douglas; 

published  9-22-98 
Saab;  published  9-22-98 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 

Agrlcutturai  Marketing 


Kiwifruit  grown 

California;  comments  due  by 
11-3-98;  published  9-3-98 
Soyt>ean  promotion  and 

research  program; 

comments  due  by  11-3-98; 

published  9-4-98 

AGRICULTURE 
DEPARTMENT 
Animal  and  Plant  Health 
Inapactlon  Sarvica 

Interstate  transportation  of 
animals  and  animal  products 
(quarantine): 
Brucellosis  in  cattle  and 
ttsorv— 

Procedures  for  retaining 
class  free  State  status; 
comments  due  by  11-2- 
98:  publishad  9-17-98 
Plant-related  quarantine, 
foreign: 


Orchids  in  growing  rriedia; 
comments  due  by  1 1-2- 
98;  published  9-1-98 

AGRICULTURE 
DEPARTMENT 

Aerial  photographic 
reproductions;  fee  schedule; 
comments  due  by  11-6-98; 
pubUshed  10-7-98 

COMMERCE  DEPARTMENT 

Grants  and  agraamants  with 
institutions  of  higher 
education,  hospitals,  otfier 
non-profit,  and  commercial 
organizations;  uniform 
administrative  requirements; 
comments  due  by  11-3-98; 
published  9-4-98 

COMMERCE  DEPARTMENT 
Export  Adminiatratlon 
Buraau   ■ 

Export  licensing: 
Commerce  control  list — 
Encryption  Items 
transferred  from  U.S. 
Munitions  List  to 
Commerce  Control  List; 
comments  due  by  11-6- 
98;  published  9-22-98 

COMMERCE  DEPARTMENT 
Natlonal  Oceanic  and 
Atmospheric  Administration 

Endangered  and  threatened 
species: 

Sea  turtle  conservation; 
shrimp  trawling 
requirements — 
Turtle  excluder  devices; 
comments  due  by  11-6- 
98;  pubHshed  10-14-98 
Fishery  conservation  and 
management: 

West  Coast  States  and 

Western  Padlic 

fisheries — 

Pacific  Coast  groundfish; 
comments  due  by  11-5- 
98;  puMshad  106-98 

CORPORATION  FOR 
NATIONAL  AND 
COMMUNITY  SERVICE 

Foster  grandparent  program; 

comments  due  by  11-2-98; 

published  9-3-98 
Retired  and  senior  volunteer 

program;  comments  due  by 

11-2-96;  published  9-3-98 
Senior  companion  program; 

comments  due  by  11-2-98; 

published  9-3-98 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  pollutants,  hazardous; 
national  emission  standards: 

Ferroalloys  production; 
comments  due  by  11-4- 
98;  published  10-13-98 
Air  quality  implamantation 

plans;  VAVapprovai  and 

promulgation;  various 


States;  air  quaMy  planning 
purposes;  designation  of 
areas: 

Connecticut;  comments  due 
by  11-4-98;  pubkshad  10- 
5-98 
Drinking  water 
National  primary  and 
secor>dary  drinldng  water 
regulations- 
Chemical  and 
microbiological 
contaminants;  analytical 
methods  for  compliance 
determinations; 
comments  due  by  11-2- 
98;  publishad  9-3-98 
Chemical  and 
microbiological 
contaminants;  analytical 
methods  for  compUanca 
determinations; 
comments  due  by  11-2- 
98;  published  9-3-98 
Pesticides;  tolerances  in  food, 
animal  feeds,  and  raw 
agricultural  commodities: 
Alder  bark;  comments  due 
by  11-4-98;  published  10- 
5-98 
Superlund  programs: 
Natk>nal  oil  and  hazardous 
sut>stances  contingency 
plan— 

Natkyial  pribrities  list 
update;  comments  due 
by  11-2-98;  pubUshed 
10-2-98 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Common  carrier  services: 
Satellite  oommunicatk>ns— 
18GHz  frequency  band 
redesignation,  blanket 
licensing  of  satellite 
Earth  stations,  and 
alkxation  of  additk)r>al 
spectrum  for  broadcast 
satellite  servk:e  use; 
comments  due  by  11-5- 
98:  published  10-6-98 
Organization,  functions,  and 
authority  delegations: 
Wireless  communications 
services — 

Gettysburg,  PA.  refererKe 
factUty  ctosing;  biennial 
regulatory  review; 
comments  due  t>y  11-5- 
98;  published  10-6-98 
Radio  stations;  table  of 
assignments: 

Georgia;  comments  due  by 

11-2-98;  published  9-17- 

98 
Missouri;  comments  due  by 

11-2-98;  published  9-17- 

98 
New  Mexico;  comments  due 

by  11-2-98;  oublished  9- 

17-98 


Texas;  comments  due  by 
11-2-98;  published  9-17- 
98 
HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Health  Raaourcaa  and 
Sarvicaa  Adminiatratlon 
Medically  underserved 
populations  and  health 
professional  shortage  areas; 
designaton  process 
consdidatkxi;  comments 
due  by  11-2-98;  published 
9-1-98 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Inspaetor  Ganaral  Offlca. 
Hsalth  and  Human  Sarvicaa 
Dapartmant 

Health  care  programs;  fraud 
and  abuse: 

Health  Insurance  Portability 
and  Accountability  Act — 
Medk»re  and  State  health 
care  programs;  anti- 
fraud  and  abuse 
auttKxity  increase 
through  exduskm  and 
civil  money  penalty 
provisions;  comments 
due  by  11-2-98; 
published  9-2-98 

JUSTICE  DEPARTMENT 
Immigration  and 
Naturalization  Sarvica 

Immigration: 
Allans— 
Surrender  of  aliens 
ordered  removed  from 
U.S.;  comments  due  by 
11-3-98;  published  9-4- 
98 

LABOR  DEPARTMENT 
Mine  Safety  and  Health 
Administration 

Coal  and  metal  and  nonmetal 
mine  safety  and  health: 
Underground  mines — 
Lighting  equipment,  coal 

dust/rock  dust 

analyzers,  and  methane 

detectors;  regulations 

improved  and 

eliminated;  comments 

due  by  11-2-98; 

published  9-3-98 
Coal  mine  safety  and  health: 
Underground  mines — 
Approved  books  and 

records;  regulatkms  = 

improved  and 

eliminated;  comments 

due  by  11-2-98; 

published  9-3-98 
Coal  mine  respirable  dust 

samplers;  calbratkm 

arKJ  maintenance 

procedures;  regulatkms 

improved  and 

eliminated;  comments 

due  by  11-2-98; 

published  9-3-98 


POSTAL  SERVICE 

Domestic  Mail  Manual: 
Commercial  mail  receiving 
agency:  delivery  of  mail; 
procedure  clarification: 
comments  due  by  11-2- 
98;  published  9-2-98 
Postage  meters  manufacture 
and  use — 

Postal  security  devices 
and  indkaa  (postmarks) 
spectficatkxis; 
comments  due  by  11-2- 
98;  published  9-2-98 

SECURITIES  AND 
EXCHANGE  COMMISSION 

Securities: 
Securities  depository 
accounts;  increased 
effkaency  and  certainty  in 
processing  of 
reorganizatkm  events, 
tender  offers,  and 
exchange  offers; 
comments  due  by  11-3- 
98:  published  9-4-98 

TRANSPORTATION 

DEPARTMENT 

Coast  Guard 

Ports  and  waterways  safety: 
Cleveland  Harbor.  OH; 
regulated  navigatkm  area; 
comments  due  by  11-5- 
98;  pubUshed  8-7-98 

Vessel  documentation  and 
measuremerrt: 

Undocumented  barges  over 
100  gross  tons; 
mandatory  numt>erir)g 
system;  comments  due  by 
11-3-98;  published  7-6-98 

TRANSPORTATION 

DEPARTMENT 

AcquisitkMi  regulatk>ns: 
Miscellaneous  amendments; 
comments  due  by  11-2- 
98:  published  10-1-98 

TRANSPORTATION 

DEPARTMENT 

Fadarai  Aviation 

Administration 

Airmen  certifKatkKi: 


Mechanics  and  repairmen; 
certifk:ation  and  training 
requirements:  comments 
due  by  11-6-98;  putMished 
7-9-98 

Pikits.  flight  instructors,  and 
ground  instructors  outskle 
U.S.;  iKensing  and 
training;  comments  due  by 
11-4-98;  published  10-5- 
98 
Airworthiness  directives: 

Boeing;  comments  due  t>y 
11-2-98;  published  9-2-98 

Bombardier  comments  due 

by  11-2-98;  published  10- 

2-98 
GuHstream;  comments  due 

by  11-2-98;  published  9-3- 

98 

McDonnell  Douglas; 
comments  due  by  11-2- 
98;  published  9-3-98 

New  Piper  Aircraft,  Inc.; 
comments  due  t)y  11-5- 
98;  published  9-24-98 

Pratt  &  Whitney;  comments 
due  by  11-2-98;  published 
9-2-98 

Saab;  comments  due  by  11- 
2-98;  published  10-2-98 

Class  D  and  Class  E 
airspace;  comments  due  by 
11-2-98;  published  10-2-98 

Class  E  airspace;  commerrts 
due  by  11-2-98;  puiilished 
10-2-98 

VOR  Federal  ainways; 
comments  due  by  11-4-98; 
published  10-5-98 

TRANSPORTATION 
DEPARTMENT 

Fadarai  Highway 
Administration 

Motor  carrier  safety  standards: 

Driver  qualifications — 

Medical  examination 
certificates;  comments 
due  by  11-3-98; 
published  8-5-98 


TRANSPORTATION 
DEPARTMENT 
Natlonal  Highway  Traffic 
Safety  Administration 

Motor  vehkde  safety 
standards: 

Lamps,  reflective  devnes,  ' 
and  associated 
equipment — 
Daytime  running  lamps; 
glare  reductkm; 
comments  due  by  11-5- 
98:  published  9-18-98 

TREASURY  DEPARTMENT 
Inlsmal  Ravanus  Sarvios 
Excise  taxes: 
Charitable  organlzatkyis 

qualilKatkjn  requirements: 

excess  benefit 

transactk>ns;  comments 

due  by  11-2-98;  published 

8-4-98 
TREASURY  DEPAfTTMENT 
Government  Securities  Act; 
implementatnn: 

Brokers  and  dealers 
reporting  requirement; 
Year  2000  compliar>ce; 
comments  due  by  11-4- 
98;  published  10-5^ 


UST  OF  PUBLIC  LAWS 

This  is  a  continuing  list  of 
put>lic  bills  from  the  current 
session  of  Congress  which 
have  become  Federal  laws.  N 
may  be  used  in  conjunctkxi 
with  -PLUS"  (Public  Laws 
Update  Service)  on  202-523- 
6641.  This  list  is  also 
availat>le  online  at  http7/ 
www.nara.gov/1edreg. 

The  text  of  laws  is  not 
published  in  the  Federal 
Register  but  may  be  ordered 
in  "slip  law"  (Individual 
pamphlet)  form  from  Vne 
Superintendent  of  Documents, 
U.S.  Government  Printing 
Office.  Washington,  DC  20402 


(phone,  202-512-1806).  The 
text  will  also  be  made 
available  on  the  Internet  from 
QPO  Access  at  htip:// 
www.access.gpo.gov/su_docs/. 
Some  laws  may  not  yet  be 
available. 

H.R.  4112n>.L.  106-27S 
Legislative  Branch 
Appropriations  Act,  1999  (Oct. 
21.  1998;  112  Stat  2430) 

HJL  41»«P.L.  10S-Z76 

Making  appropriations  tor  ttw 
Departments  of  Veterans 
Affairs  and  Housing  and 
UrtMH  Devekipment,  and  tor 
sundry  independent  agencies, 
boards,  commissions, 
corporations,  and  offk«s  for 
ttie  fiscal  year  ertding 
Septemt>er  30.  1999.  and  for 
other  purposes.  (Oct  21, 
1998;  112  Stat  2461) 

KR.  432a/P.L.  105-277 

Omnitxis  Consolidated  and 
Emergency  Supplemental 
Appropriations  Aa,  1999  (Oct 
21.  1998;  112  Stat.  2681) 

Last  List  OctdMr  23.  19M 


Public  Laws  Electronic 
Notification  Service 
(PENS) 

PENS  is  a  tree  electronic  mal 
notiTicatton  servwe  of  newly 
enacted  put>lic  laws.  To 
sut>scrit>e,  ser>d  E-mail  to 
llstproc@tucky.fsd.gov  with 
the  text  message: 

sulMcrlbe  PUBLAWS-L  Your 
Name. 

Note:  This  servkx  is  strictly 
tor  E-ntail  notification  of  new 
public  laws.  The  text  of  laws 
is  not  avariat>le  through  this 
service.  PENS  car>not  respond 
to  specifk:  inquiries  sent  to 
tttis  address. 
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A  Guids  for  the  Umt  of  the  Fadsral  Regirtw— 
Code  of  Federal  Regulstfame  ^ntem 

This  handbook  is  used  for  the  educational 
workshops  conducted  by  the  Office  of  the 
Federal  Register.  For  those  persons  unable  to 
attend  a  workshop,  this  handbook  will  provide 
guidelines  for  using  the  Federal  Register  and 
related  pubUcations.  as  well  as  an  explanation 
of  how  to  solve  a  sample  research  problem. 
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1    I  GPO  Deposit  Account        I    I    I    I    I    I 1 I  ~  I I 


(CooifMny  or  Ptnoaai  Name) 
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Would  you  llko 
to  know... 

if  any  changes  have  been  made  to  the 
Code  of  Federal  Regulations  or  what 
documents  have  been  published  in  the 
Federal  Register  without  reading  the 
Federal  Register  every  day?  If  so.  you 
may  wish  to  subscribe  to  the  LSA 
(List  of  CFR  Sections  Affected),  the 
Federal  Regi^er  Index,  or  both. 


•  LM  of  cm  SMttoiw  Aftoded 

The  LSA  (LM  of  CFR  SocHona  Affodad) 
is  deeigned  to  lead  ueara  of  the  Code  d 
Federal  ReguMione  to  amendelofy 
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□  Check  payable  to  Suparlntandent  of  Documaots 

OQPODepoart Account  I    I    M   M  Tl-H 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14CFRPart39 

[Dociwt  No.  96-MM-281-AD;  AmamlnMnt 
3»-10e59;  AO  96-22-12] 

RIN2120^AA64 

Airworthiness  Directives;  Boeing 
Model  787  Series  Airplanes 

AQENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule;  request  for 
comments. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  that  is 
applicable  to  certain  Boeing  Model  767 
series  airplanes.  This  action  requires 
repetitive  detailed  visual  inspections  to 
detect  cracked,  corroded,  or  stained 
collar  fittings  on  both  inboard  trailing 
edge  flaps;  and  follow-on  corrective 
actions,  if  necessary.  This  amendment  is 
prompted  by  a  report  indicating  that  a 
collar  fitting  sufiisred  a  complete 
fiBcture  as  a  result  of  stress  corrosion 
cracking.  The  actions  specified  in  this 
AD  are  intended  to  prevent  separation 
of  the  inboard  trailing  edge  flap  from  the 
airplane  due  to  fiwrtured  collar  fittings. 

DATES:  Effective  November  12, 1998. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  November 
12. 1998. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
December  28, 1998. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate.  ANM-114, 
Attention:  Rules  Docket  No.  98-NM- 
281-AD,  1601  Lind  Avenue,  SW.. 
Renton,  Washington  98055-4056. 

The  service  information  refarenced  in 
this  AD  may  be  obtained  from  Boeing 


Commercial  Airplane  Group.  P.O.  Box 
3707,  Seattle,  Washington  98124-2207. 
This  information  may  be  examined  at 
the  FAA.  Transport  Airplane 
Directorate,  1601  Lind  Avenue.  SW.. 
Renton,  Washington:  or  at  the  Office  of 
the  Federal  Register,  800  North  Capitol 
Street,  NW.,  suite  700,  Washington.  DC. 

FOR  FURTHER  NIFORMATION  CONTACT: 
Patrick  Safarian.  Aerospace  Engineer, 
Airfitune  Branch,  ANM-120S.  FAA, 
Transport  Airplane  Directorate,  Seattle 
Aircraft  Certification  Office,  1601  Lind 
Avenue,  SW..  Renton.  Washington 
98055-4056:  telephone  (425)^27-2775; 
fax  (425)  227-1181. 

SUPPLEMENTARY  MFORMATION:  The  FAA 
has  received  a  report  indicating  that  an 
operator  has  found  two  collar  fittings 
cracked  or  fractiired  on  an  inboard 
trailing  edge  flap  of  a  Boeing  Model  767 
series  airplane.  The  affected  airplane 
was  over  13  years  old  and  had 
accumulated  28.300  total  flight  cycles  at 
the  time  the  £ailiue  was  disoDv«ed. 
These  collar  fittings  are  designed  to 
attach  the  flap  to  the  flap  actuation 
linkage.  A  fractiired  collar  fitting  could 
cause  the  inboard  end  of  the  flap  to 
become  unrestrained,  which  in  turn 
could  lead  to  a  separation  of  the  entire 
inboard  trailing  edge  flap.  Investigation 
has  revealed  that  the  cracking  initiated 
at  corrosion  pits  on  the  internal  splines 
of  the  collar  fitting;  the  cracking 
thereafter  propagated  due  to  stress 
corrosion  cracking  until  complete 
fiailure  of  the  collw  fitting  occurred. 

Fractured  collar  fittings,  if  not 
detected  and  corrected,  could  result  in 
a  separati<m  of  the  inboard  trailing  edge 
flap  and  a  consequent  reduction  in  the 
controllability  of  the  airplane. 

Explanatkm  of  Rdevant  Service 
Information 

llie  FAA  has  reviewed  and  approved 
Boeing  Alert  Service  Bulletin  767- 
57A0066.  Revision  1.  dated  August  6. 
1998.  which  describes  procedures  for 
repetitive  detailed  visual  inspections  to 
detect  cracking,  corrosion,  or  staining  of 
the  collar  fittings  on  the  inboard  trailing 
edge  flap;  and'follow-on  corrective 
actions,  if  necessary.  The  follow-on 
corrective  actions  include  replacing  any 
collar  fitting  that  is  foimd  to  be  cracked 
and  repairing  any  collar  fitting  that  is 
foimd  to  be  corroded. 


Explanation  of  the  Reqaifanent  (rf^the 
Rnk 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design,  this  AD  is  being  issued  to 
prevent  separation  of  the  inboard 
trailing  edge  flap  &t>m  the  airplane  due 
to  fractured  collar  fittings.  This  AD 
requires  accomplishment  of  the  actions 
specified  in  the  Boeing  alert  service 
bulletin  described  previously,  except  as 
discussed  below. 

DiffBranoes  Between  the  Role  and  the 
Relevant  Service  Information 

Operators  should  note  that,  although 
the  alert  service  bulletin  specifies  that 
the  manufacturer  may  be  contacted  for 
to  obtain  instructions  for  certain  repair 
conditicms,  this  rule  requires  that  the 
repairs  be  accomplished  in  accordance 
with  a  method  approved  by  the  FAA. 

Operators  should  also  note  that 
although  the  alert  service  bulletin 
specifies  that  certain  repetitive  detailed 
visual  inspection  intervals  are  to  be  30 
days  long,  this  rule  allows  these 
intervals  to  be  extended  to  45  days.  The 
longer  interval  provides  an  acceptable 
level  of  safisty. 

Interim  Action 

This  is  considered  to  be  interim 
action  until  final  action  is  identified,  at 
which  time  the  FAA  may  consider 
further  rulemaking. 

Peterminatiwi  of  Rnle'a  Elfoctive  Date 

Since  a  situatim  exists  that  requires 
the  immediate  adoption  of  this 
regulation,  it  is  found  that  notice  and 
opportunity  for  prior  public  conunent 
hereon  are  impracticwle,  and  that  good 
cause  exists  for  making  this  amendment 
effective  in  less  than  30  days. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  ruk  that  involves  requirements 
affecting  flight  safety  and,  thus,  was  not 
preceded  by  notice  and  an  opportunity 
for  public  comment,  comments  are 
invited  on  this  rule.  Interested  persons 
are  invited  to  comment  on  this  rule  by 
submitting  such  written  data,  views,  or 
arguments  as  they  may  desire. 
CommunicaticHis  shall  identify  the 
Rules  Docket  number  and  be  submitted 
in  triplicate  to  the  address  specified 
imder  the  caption  ADDRESSES.  All 
communications  received  on  or  before 
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the  closing  date  for  comments  will  be 
considered,  and  this  rule  may  be 
amended  in  light  of  the  comments 
received.  Factual  information  that 
supports  the  commenter's  ideas  and 
suggestions  is  extremely  helpful  in 
evalxiating  the  effectiveness  of  the  AO 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
siunmarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this  AO 
will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  rule  must 
submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  98-NM-281-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612. 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  must  be  issued  immediately  to 
correct  an  unsafe  condition  in  aircraft, 
and  that  it  is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866.  It  has  been  determined 
further  that  this  action  involves  an 
emergency  regulation  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034.  February  26. 1979).  If  it  is 
determined  that  this  emergency 
regulation  otherwise  would  be 
significant  under  DOT  Regulatory 
Policies  and  Procedures,  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket.  A  copy 
of  it.  if  filed,  may  be  obtained  from  the 
Rules  Docket  at  the  location  provided 
under  the  caption  A00RES8CS. 


List  of  Sublects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety,  Incorporation  by  reference. 
Safety. 

Adopticm  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C  106(g),  40113, 44701. 

139.13    [Amendodl 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

96-22-12    Boeing:  Amendment  39-10859. 
Docket  98-NM-281-AO. 

Applicability:  Model  767  seriea  airplanes, 
line  numbers  1  through  721  inclusive, 
certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subfect  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  perfbnnance  of  the 
requirements  of  this  AD  is  affscted.  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (b)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD:  and.  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  separation  of  the  inboard 
trailing  edge  flap  from  the  airplane  due  to 
fractured  collar  fittings,  accomplish  the 
following: 

(a)  Within  8  yean  since  the  date  of 
manuhcture  of  the  airplane,  or  within  90 
days  after  the  effective  date  of  this  AD, 
whichever  occurs  later,  perform  a  detailed 
visual  inspection  of  the  collar  fittings  of  both 
inboard  trailing  edge  flaps  to  detect  cradu, 
corrosion,  or  staining,  in  accordance  with 
Part  1  of  the  Accomplishment  Instructions  of 
Boeing  Alert  Service  Bulletin  767-57 A0066. 
Revision  1.  dated  August  6, 1998. 

(1)  If  no  craclced,  corroded,  or  stained 
collar  fitting  is  found,  repeat  the  detailed 
visual  inspection  required  by  paragraph  (a)  of 
this  AD  thereafter  at  intervals  not  to  exceed 
120  days. 

(2)  If  any  cracked  collar  fitting  is  found, 
prior  to  further  flight,  insuU  a  new  collar 
fitting  in  accordance  with  Part  2  of  the 
Accomplishment  Instructions  of  the  alert 
service  bulletin. 


(3)  If  any  corroded  collar  fitting  is  found, 
prior  to  further  flight,  repair  the  corrosion  in 
accordance  with  a  method  approved  by  the 
Manager,  Seattle  Aircraft  Certification  Office 
(ACO),  FAA.  Transport  Airplane  Directorote. 

(4)  If  any  stained  collar  fitting  is  found, 
accomplish  the  requirements  of  paragraphs 
(a)(4)(i)  and  (a)(4)(ii)  of  thU  AD  at  the 
compliance  times  specified. 

(i)  Repeat  the  detailed  visual  inspections 
required  by  paragraph  (a)  of  this  AD 
thereafter  at  intervals  not  to  exceed  45  days; 
and 

(ii)  Within  18  months  after  finding  the 
stained  collar  fitting,  accomplish  Part  2  of 
Accomplishment  Instructions  of  the  alert 
service  bulletin.  If  any  corroded  collar  fitting 
is  found,  prior  to  further  flight,  repair  the 
corrosion  in  accordance  «nth  a  method 
approved  by  the  Manager,  Seattle  ACX). 

(b)  An  altemadve  method  of  compliance  or 
adjustment  of  the  (xnnpliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Seattle 
AGO.  Operators  shall  submit  their  requests 
through  an  appropriate  FAA  Principal 
Maintenance  Inspector,  who  may  add 
comments  and  then  send  it  to  the  Manager. 
SeetUe  ACO. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD.  if  any,  may  be 
obtained  from  the  Seattle  ACO. 

(c)  Special  flight  permiu  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(d)  The  inspections  and  iiutallation  shall 
be  done  in  accordance  with  Boeing  Alert 
Service  Bulletin  767-57 A0066,  Revision  1. 
dated  August  6, 1998.  This  incorporation  by 
reference  was  approved  by  the  Director  of  the 
Federal  Register  in  accordance  writh  5  U.S.C 
552(a)  and  1  CFR  part  51.  Copies  may  be 
obtained  from  Boeing  Commercial  Airplane 
Group,  P.O.  Box  3707,  Seattle.  Washiiigton 
98124-2207.  Copies  may  be  inspected  at  the 
FAA.  Transport  Airplane  Directorate.  1601 
Lind  Avenue,  SW.,  Ronton,  Washington;  or  at 
the  Office  of  the  Federal  Register.  800  North 
Capitol  Street.  NW..  suite  700.  Washington. 
DQ 

(e)  This  amendment  becomes  effective  on 
November  12, 1998. 

Issued  in  Ronton.  Washington,  on  October 
21. 1998. 

Darrell  M.  PedersoB. 
Acting  Manager.  Tmnsport  Airplane 
Directorate.  Aircraft  Certification  Service. 
(FR  Doc.  98-28669  Filed  lfr-27-98;  8:45  am] 
MLUNO  COOK  4eie-1SrU 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviatkxi  Administiallon 

14  CFR  Part  39 

pocket  No.  97-Nlft-132-A0;  Amendment 
)9-108tO;AOM-22-13] 

RIN2120-AA64 

Airworthiness  Olrectlvee;  McDonnell 
DouglM  Model  DC-9-10.  -20,  -30.  and 
-40  Seriea  Ahplanas;  and  C-0 
(Military)  Seriea  Airplanaa 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airwoithiness  directive  (AD), 
applicable  to  certain  McDonnell 
Douglas  Model  DC-9-10,  -20.  -30.  and 
-40  series  airplanes:  and  certain  C-9 
(military)  series  airplanes.  This 
amendment  requires  modifying  the 
piping  of  the  potable  water  system.  This 
amendment  is  prompted  by  reports  of 
ice  forming  on  the  control  cables  in  the 
w^eel  well  of  the  left  main  lanHipg  gear 
due  to  the  freezing  and  rupturing  of 
undrained  potable  water  pipes.  The 
actions  specified  by  this  AD  are 
intended  to  prevent  such  ice  formation, 
which  could  render  the  slat,  aileron, 
and  spoiler  flight  controls  inoperative, 
and  consequently  could  result  in 
reduced  controllability  of  the  airplane. 

DATES:  E£EBCtive  December  2. 1998. 
The  incorporation  by  lefaience  of 
certain  publications  listed  in  the   . 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  December 
2.1998. 

ADDRESSES:  The  service  inftnmatian 
refnenoed  in  this  AD  may  be  obtained 
from  The  Boeing  Company,  Douglas 
Products  Division,  3855  Lakewood 
Boulevard,  Long  Beach,  California 
90846,  Attention:  Technical 
Publications  Business  Administrati(Hi, 
Dept.  Cl-LSl  (2-60).  This  information 
may  be  examined  at  the  Federal 
Aviation  Administration  (FAA), 
Transport  Airplane  Directorate,  Rules 
Dodcet,  1601  Lind  Avenue,  SW., 
Renton,  Washington:  or  at  the  FAA, 
Transport  Airplane  Directorate,  Los 
Angeles  Aircraft  Certification  OfBce, 
3960  Paramount  Boulevard,  Lakewood. 
California;  or  at  the  OfBce  of  the  Federal 
Register.  800  North  Capitol  Street.  NW., 
suite  700.  Washington.  DC. 
FOR  RmTMER  MTORMATION  CONTACT: 
Albert  Lam,  Aerospace  Engineer, 
Systems  and  Equipment  Branch,  ANM- 
13QL.  FAA.  Transport  Airplane 
Directorate,  Los  Angeles  Aircraft 
Certification  Office.  3960  Paramount 


Boulevard,  Lakewood,  Califomia 
90712-4137:  telephone  (562)  627-5346; 
fax  (562)  627-5210. 
SUPPLEMENTARY  MTORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  all  McDonnell 
Douglas  Model  DC-9-10,  -20,  -30.  and 
-40  series  airplanes:  and  all  C-9 
(military)  series  airplanes;  was 
published  in  the  Federal  Register  on 
September  15. 1997  (62  FR  48189).  That 
action  proposed  to  require  modifying 
the  piping  of  the  potable  water  system. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
comments  received. 

Support  for  the  Proposal 

One  commenter  supports  the 
proposed  rule. 

Request  To  Revise  Applicability 

One  commoiter  requests  that  the 
applicability  of  the  proposed  AO  be 
revised.  The  ccHnmenter  states  that  the 
AD  should  exclude  airplanes  on  whidi 
the  pressuiized  potable  water  system 
has  been  deactivated.  In  support  of  this 
request,  the  ocanmenter  states  that 
airplanes  that  do  not  use  a  pressurized 
potable  water  system  do  not  have 
exposure  to  the  unsafe  condition 
identified  in  the  proposed  AD.  The 
c»mmenter  adds  that  the  efbctivity  of 
McDonnell  Douglas  E)C-9  Service 
Bulletin  38-27,  Revision  1,  dated  May 
16, 1978,  v^dch  is  referenced  as  the 
appropriate  source  of  service 
infonnaticm  in  the  proposed  AD.  is 
limited  to  airplanes  incorporating  a 
pressurized  potable  water  system. 

The  FAA  concurs  partially, 
acknowledging  that  some  operators  may 
have  deectivatod  anafiiBCted  potable 
water  system  ormay  be  nsiag  a  gravify 
feed  system  installed  on  top  of  the 
lavatory.  However,  the  intent  of  this  AD 
is  to  prevent  freezing  water  from 
fonnUig  ice  on  the  control  cable  in  the 
wheel  well  due  to  water  line  breakage 
over  the  center  wing  box  area. 
Therefiore.  this  AD  applies  to  airplanes 
on  which  potable  vntet  piping  systems 
(either  pressurized  or  unpressurized)  are 
installed  over  the  center  wing  box  area. 
The  applicability  of  the  final  rule  has 
been  revised  accordingly. 

Although  modification  of  the  potable 
water  system  is  required  only  for 
airplanes  having  activated  systems,  the 
FAA  has  determined  that  the 
applicability  cannot  exclude  airplanes 
on  which  the  system  has  been 
deactivated,  in  the  event  a  deactivated 
system  may  be  subsequently  reactivated. 


However,  the  final  rule  has  been  revised 
to  add  a  new  paragraph  (b)  to  clarify 
that  airplanes  are  exempt  &t>m  the 
modification  requirement  for  any  period 
during  which  the  syston  is  deactivated. 

Reqoest  To  Revise  ^tedficatioDs  of 
Modification  Requiregseiit 

One  commenter  requests  that  the 
proposed  AD  be  revised  to  allow  the  use 
of  parts  other  than  those  specified  in  the 
AD.  Specifically,  the  commenter 
requests  that  the  proposed  AD 
additionally  allow  the  use  of  hardware 
that  is  stnictiually  equivalent  to  that 
specified  in  McDonnell  Douglas  DC-9 
Service  Bulletin  38-27.  Revisitm  1. 
dated  May  16, 1978  (the  source  of 
service  information  dted  in  this  AD  for 
accomplishment  of  the  required 
actions).  Further,  the  commenter 
requesta  that  the  proposed  AD  allow  the 
use  of  1.5-inch-diiameter  ABS  pipe  as  an 
alternative  to  the  currently  rsquiied 
1.25-inch-diameter  aluminum  tube  for 
the  shroud.  The  commenter  states  that, 
on  some  of  ita  airplanes,  it  already  has 
installed  a  shroud  and  hardware  that  are 
"equivalent"  to  the  parts  specified  by 
the  proposed  AD.  although  the  part 
niunbers  are  different 

The  FAA  does  not  concur  with  the 
commenter's  reqtwst  The  FAA 
considers  it  inappropriate  to  include  in 
an  AD  various  provisions  that  are 
qiplicable  to  a  single  operator's  unique 
use  of  affected  airplanes.  However, 
paragraph  (c)  of  diis  AD  ""*»«"«  a 
puoviBian  far  requestittg  approval  of  an 
alternative  metluxl  of  compliance  to 
address  these  t]rpes  of  imique 
circumstances. 

CooclaeioB 

After  careful  review  of  the  availabfe 
data,  induding  the  commoite  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  with  the  changes 
previously  tlescribed.  The  FAA  has 
determined  that  these  dianges  will 
neither  increese  the  eocmomic  burden 
on  any  operator  nor  increase  the  scope 
of  the  AD. 

Costlmpad 

There  are  approximately  570 
airplanes  of  the  afilBcted  design  in  the 
worldwide  fleet.  The  FAA  estimates  that 
316  airplanes  of  U.S.  registry  will  be 
affected  by  this  AD,  that  it  will  take 
approximately  20  work  hours  per 
airplane  to  accomplish  the  required 
actions,  and  that  the  average  labor  rate 
is  $60  per  woiii  hour.  Required  parts 
will  cost  approximately  S4,000  per 
airplane.  Based  on  these  figures,  the  cost 
impact  of  the  AD  on  U.S.  operators  is 
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estimated  to  be  $1,643,200.  or  $5,200 
per  airplane. 

The  cost  impact  figiire  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AO  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  future  if  this  AD 
were  not  adopted.  However,  the  FAA 
has  been  advised  that  219  U.S.- 
registered  airplanes  are  in  compliance 
in  accordance  with  the  requirements  of 
this  AO.  Therefore,  the  future  economic 
cost  impact  of  this  rule  on  U.S. 
operators  is  now  $504,400. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
R^pdatory  Policies  and  Procedures  (44 
FR  11034,  February  26. 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  &t>m  the  Rules 
Docket  at  the  location  provided  under 
the  caption  A00AE8SCS. 

List  of  Snbiects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safisty.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  purauant  to  the 
authority  delegated  to  me  by  the~ 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Aulhoritr.  49  U.S.C  106(g).  40113,  44701. 


198.13    [AiMndMl] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

ea-X»-13    McOooimII  OonglaK  Amendment 
39-10860.  Docket  97-NM-132-AD. 

Applicability:  Model  DC-9-10,  -20.  -30, 
and  -40  series  airplanes,  and  C-9  (militaiy) 
series  airplanes;  hisving  ■  pressurized  or 
unpressurized  potable  water  piping  system 
installed  over  the  center  wing  box; 
ceitificated  in  any  category. 

Nela  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  wheUwr  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requiremenU  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  peifdnnance  of  the 
requirements  of  this  AD  is  afiiBcted,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (c)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  eftsct  of  the  modification,  alteration,  or 
repair  on  the  unsafie  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  ice  firom  forming  on  the  control 
cables  in  the  wheel  well  of  the  left  main 
landing  gear,  which  could  render  the  slat, 
aileron,  and  spoiler  fli^t  controls 
inoperative,  and  consequently  could  result  in 
reduced  controllability  of  the  airplane, 
accomplish  the  following: 

(a)  Except  as  provided  by  paragraph  (b)  of 
this  AD:  Within  IB  months  after  the  effective 
date  of  this  AD.  modify  the  piping  of  the 
potable  water  system  in  accordance  with 
McDonnell  Douglas  DC-9  Service  Bulletin 
38-27,  Revision  1,  dated  May  16, 1978. 

(b)  For  any  period  during  which  the 
potable  water  piping  system  is  deactivated, 
the  actions  specified  in  paragraph  (a)  of  this 
AD  are  not  required. 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Los 
Angeles  Aircraft  Certification  Office  (ACX3). 
FAA,  Transport  Airplane  Directorate. 
Operatora  shall  submit  their  requests  through 
an  appropriate  FAA  IMndpal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Los  Angeles  AGO. 

Nola  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Los  Angeles  AGO. 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(e)  The  actions  shall  be  done  in  accordance 
with  McDonnell  Douglas  Service  Bulletin 
38-27.  Revision  1.  dated  May  16, 1978.  This 
incorporation  by  reference  was  approved  by 

the  Director  of  the  Federal  Register  in  

accordance  with  5  U.S.C  552(a)  and  1  CFR 


part  51.  O^ias  may  be  obtained  from  The 
Boeing  Company.  Douglas  Products  Division, 
3855  Lake%rood  Boulevard.  Long  Beach, 
California  90646,  Attention:  Technical 
Publications  Business  Administration.  Dept 
C1-L51  (2-60).  Copies  may  be  inspected  at 
the  FAA,  Transport  Airplane  Directorate. 
1601  Lind  Avenue,  SW.,  Ronton. 
Washington;  or  at  the  FAA,  Transport 
Airplane  Directocate,  Los  Angeles  AGO,  3960 
I>aramount  Boulevard.  Lakawood.  California; 
or  at  the  Office  of  the  Federal  Register,  800 
North  Capitol  Street.  NW..  suite  700. 
Washington,  DC 

(0  This  amendment  becomes  efCsctive  on 
December  2, 1998. 

Issued  in  Renton,  Washington,  on  October 
21, 1998. 


DairaUM. 

Acting  Manager.  Transport  Airplarte 
Directorate,  Aircraft  Certification  Service. 
(FR  Doc  98-28664  Filed  10-27-08;  8:45  am) 


MUMO  0001 4aia-i»-u 


DEPARTMENT  OF  TRANSPORTATION 

Federal  AviaUon  AdmlnlatFation 

14  CFR  Part  39 

[Docket  No.  9e-NI»-184-AD:  Amendment 

39-10186:  AD  se-aaroq 

nN212(MU64 

AlrworthineM  DIrectlvea;  Daaaautt 
Model  Falcon  2000  Sertee  Ahrplanea 

AOBICV:  Federal  Aviation 

Administration.  DOT. 

ACTION;  Final  rule. 

summary:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicabfe  to  certain  Dassault  Model 
Falcon  2000  series  airplanes,  that 
requires  modification  of  the  front  galley 
and  rear  lavatory  water  heatere.  This 
amendment  is  prompted  by  isstiance  of 
mandatory  continuing  airworthiness 
information  by  a  foreign  dvil 
airworthiness  authority.  The  actions 
specified  by  this  AD  are  intended  to 
prevent  feilure  of  the  water  heater 
control  thermostat  and  the  associated 
electrical  relay,  which  could  lead  to 
overiieating  of  the  water  and  damage  to 
the  ad)acent  wiring,  and  consequent 
smoke  and  fumes  in  the  passenger  cabin 
and  possible  injury  to  the  flight  crew 
and  passengera. 

DATES:  Effective  December  2. 1998. 
The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Roister  as  of  December 
2.1998. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Dassault  Falcon  jet,  P.O.  Box  2000. 
South  Hackensack.  New  Jersey  07606. 
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This  information  may  be  examined  at 
the  Federal  Aviation  Administration 
(FAA).  Transport  Airplane  Directorate. 
Rules  Docket.  1601  Lind  Avenue.  SW.. 
Renton.  Washington;  or  at  the  Office  of 
the  Federal  Register,  800  North  Capitol 
Street.  NW..  suite  700.  Washington.  DC 
FOR  FURTHER  INFORMATION  CONTACT: 
Norman  B.  Martenson.  Manager, 
International  Branch.  ANM-116.  FAA. 
Transport  Airplane  Directorate,  1601 
Lind  Avenue,  SW..  Renton.  Washington 
98055-4056;  telephone  (425)  227-2110; 
fax  (425)  227-1149. 
SUPPLEMENTARY  MFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  certain  Dassault 
Model  Falcon  2000  series  airplanes  was 
published  in  the  Federal  Re^ster  on 
August  26, 1998  (63  FR  45417).  That 
action  proposed  to  require  modification 
of  the  front  galley  and  rear  lavatory 
water  heatere. 

Coounents 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  No 
comments  were  submitted  in  response 
to  the  proposal  or  the  FAA's 
determination  of  the  cost  to  the  public. 

Conclusion 

The  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed. 

CoatlnqMct 

The  FAA  estimates  that  23  airplanes 
of  U.S.  registry  will  be  affected  by  this 
AD.  that  it  will  take  approximately  2 
vroA  hours  per  airplane  to  accomplish 
the  required  modification,  and  that  the 
average  labor  rate  is  $60  per  work  hour. 
Required  parts  will  cost  approximately 
$240  per  airplane.  Baaed  on  these 
figures,  the  cost  impact  of  the 
modification  required  by  this  AD  on 
U.S.  operatore  is  estimated  to  be  $8,280, 
or  $360  per  airplane. 

The  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  future  if  this  AD 
were  not  adopted. 

Rqpiletory  Impact 

Hie  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612. 


it  is  detennined  that  this  final  rule  does 

not  have  sufficient  federalism 
implications  to  warrant  the  jneparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above.  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  imder 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034.  February  26, 1979);  and  13) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  imder 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  tfie  Amendment 

Accordingly,  pureuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulatimis  (14  CFR 
part  39)  as  follows: 

PART  39— AIRVVORTHMESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

AudMiitjr:  49  U.S.C  106(g),  40113,  44701. 

f39.13    [Amendadl 

2.  Section  39.13  is  amended  by 
adding  the  followring  new  airworthiness 
directive: 


DaasBuit  Aviatiaa:  Amendment 
39-10656.  Docket  98-NM-184-AD. 


AppHcahility:  Model  Falcon  2(XW  i 
airplanes  equipped  with  BFGoodrich  «vater 
heaters,  part  number  (P/N)  8921082G2,  or 
Dassaidt  Aviation  Falcon  )et  P/N  770224- 
501;  certificated  in  any  categoiy. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whethsr  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  aSscted,  the 
owtler/operator  must  request  approval  ior  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (c)  of  this  AD 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD,  and,  if  the  imaafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  propoaed  actions  to  address  it 


Compliance;  Required  as  indicated,  unless 
acooniplished  previously. 

To  prevent  feilure  of  the  water  heater 
control  thermostat  and  the  associated 
electrical  relay,  which  could  lead  to 
overheating  of  the  vrater  and  daina^n  to  the 
adjacent  wiring,  and  consequent  smoke  and 
fumes  in  the  passenger  cabin  and  possible 
injury  to  the  flight  crew  and  passengers, 
aocomplish  the  foUonring: 

(a)  Within  7  months  or  330  flight  hours 
after  the  effective  date  of  this  AD,  whichever 
occurs  first,  modify  the  water  heaters  for  the 
front  galley  and  rear  lavatory,  in  accordance 
with  the  Accomplishment  Instructions  of 
Dassault  Aviation  Service  Bulletin  F200O- 
115  (F200O-3»-<).  dated  December  17, 1997. 

Note  2:  The  Dassault  senrice  bulletin 
references  BFGoodrich  Service  Bulletin 
SBe921082G2-3S-2,  dated  February  10. 
1996,  as  an  additional  source  of  service 
iniannation  fDr  accomplishment  of  the 
modification. 

(b)  As  of  the  effective  date  of  this  AD,  no 
person  shall  install  on  any  airplane  a 
BFGoodrich  water  heater  haviiog  P/N 
e9210e2G2  or  a  Oassauh  Aviation  Falcon  )et 
water  boator  having  P/N  770224-501. 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  bo 
used  if  approved  by  the  Hanagar. 
International  Brandi,  ANM-116,  FAA. 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  ooomients  and  then 
send  it  to  the  Manager.  International  Branch, 
ANM-116. 

Nate  3:  InConnation  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AO.  if  any.  may  be 
obtained  fawn  the  International  Branch, 
ANM-116. 

(d)  Special  flight  permits  may  he  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished 

(e)  The  modification  shall  bo  done  in 
accordance  with  Dassault  Aviation  Service 
Bulletin  F2000-115  (F2000-38-4),  dated 
December  17, 1997.  This  incorporatioo  by 
reference  was  approved  by  the  Director  of  the 
Fednal  Register  in  aooocdance  with  5  U.S.C 
552(a)  and  1  CFR  port  51.  Copies  may  he 
obtained  from  Dassault  Falcon  Jot.  P.O.  Box 
2000,  South  Hackensack,  New  Jersey  07606. 
Copies  may  be  inspected  at  the  FAA, 
Transport  Airplane  Directorate,  1601  Lind 
Avenue,  SW.,  Renton,  Washington;  or  at  the 
Office  of  the  Federal  Register,  800  North 
Capitol  Street,  NW.,  suite  700,  Washington. 
DC 

Note  4:  The  subject  of  this  AD  is  addressed 
in  Frmch  airworthiness  directive  97-18S- 
003(B)R1,  dated  November  19, 1997. 

(f)  This  amendment  becomes  effective  oo 
December  2. 1996. 
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Inued  in  Rsnton,  Washington,  on  October 
19. 1996. 

Dwi«UM.Pwl««OB. 
Acting  Manager,  Transport  Airplane 
Dtrectomte.  Aircraft  Certification  Sennce. 
(FR  Doc  9a-28537  Filed  10-27-9«:  8:4S  am) 
■UMO  OOM  4»1«-1S-U 

DEPARTMENT  OF  TRANSPORTATION 
FMeral  Aviation  Admlnlstrs^n 

14CFRPwt39 

[Doctat  No.  98-NM-iei-A0;  AmwidiTMnt 
39-10666;  AO96-22-0q 

RIN212(MkA64 


AlrworlMMM  (Nroctlvoo; 
Model  8N  601  (CorvMe) 
Alrplanoo 

AQENCY:  Federal  Aviation 
Administration,  DOT. 
action:  Final  rule. 


f:  This  amendment  adopts  a 
new  airworthiness  directive  (AO). 
applicable  to  certain  Aerospatiale  Model 
SN  601  (Corvette)  series  airplanes,  that 
requires  repetitive  inspections  to  detect 
discrepancies  of  the  upper  and  lower 
reinforcement  panels  and  panel 
fasteners  of  the  wing  roots;  and 
corrective  actions,  if  necessary.  This 
amendment  is  prompted  by  issuance  of 
mandatory  continuing  airworthiness 
infwmation  by  a  foreign  civil 
airworthiness  authority.  The  actions 
specified  by  this  AD  are  intended  to 

firevent  debonding  of  the  upper  and 
ower  reinforcement  panels  of  the  wing 
roots,  which  could  result  in  reduced 
structiual  integrity  of  the  wing. 
DATES:  Effective  December  2,  1998. 
The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Raster  as  of  December 
2. 1998. 

A00RES8E8:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Aerospatiale,  316  Route  de 
Bayonne,  31060  Toulouse,  Cedex  03, 
France.  This  information  may  be 
examined  at  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate.  Rules  Docket, 
1601  Lind  Avenue,  SW.,  Renton. 
Washington:  or  at  the  Office  of  the 
Federal  Register,  800  North  Capitol 
Street.  NW.,  smte  700,  Washington,  DC. 
FOR  FURTHER  MFORMATION  CONTACT: 
Norman  B.  Martenson,  Manager. 
International  Branch,  ANM-116,  FAA. 
Transport  Airplane  Directorate.  1601 
Lind  Avenue,  SW.,  Renton.  Washington 
98055-4056:  telephone  (425)  227-2110; 
fax  (425)  227-1149. 


SUPPLEMENTARY  WFOWMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  certain  Aerospatiale 
Model  SN  601  (Corvette)  series 
airplanes  was  published  in  the  Federal 
Register  on  August  27. 1998  (63  FR 
45775).  That  action  proposed  to  require 
repetitive  inspections  to  detect 
discrepancies  of  the  upper  and  lower 
reinforcement  panels  and  panel 
fasteners  of  the  wing  roots;  and 
corrective  actions,  if  necessary. 

Couuiients 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  No 
comments  were  submitted  in  response 
to  the  proposal  or  the  FAA's 
determination  of  the  cost  to  the  public. 

Conclusion 

The  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed. 

Cost  Impact 

The  FAA  estimates  that  1  airplane  of 
U.S.  registry  will  be  affected  by  this  AD. 
that  it  will  take  approximately  2  woik 
hours  per  airplane  to  accomplish  the 
required  inspection,  and  that  the 
average  labor  rate  is  $60  per  work  hour. 
Based  on  these  figures,  the  cost  impact 
of  the  inspection  required  by  this  AD  on 
the  single  U.S.  operator  is  estimated  to 
be  $120.  per  inspection  cycle. 

The  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  future  if  this  AD 
were  not  adopted. 

Regulatory  Impact 

The  regulations  adopted  herein  mil 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612. 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above.  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034.  February  26. 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 


substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rvdes  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rides 
Docket  at  the  location  provided  imder 
the  caption  ADDRESSES. 

List  ofSnlifecIs  in  14  CFR  Part  39 

Air  transportation,  Aircraft.  Aviation 
safety.  Incorporation  by  refBrence. 
Safety. 


Ad<^»tian  of  the . 

Accordingly,  pursiiant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Fedoal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  9»-nAIRWORTHINE8S 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Anthflrtty:  49  U.S.C  106(g),  40113. 44701. 

f3S.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

9a-22-0a    Aenwpaltato;  Amendment  39- 
10855.  Docket  9H»IM-161-AD. 

Applicability:  Model  SN  601  (Corvette) 
series  airplanes  on  which  Aerospatiale 
Modification  1049  has  been  installed, 
certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
otherwise  modified,  altered,  or  repaired  in 
the  area  subject  to  the  requirements  of  this 
AD.  For  airplane*  that  iiave  been  modified, 
altered,  or  repaired  so  that  the  performance 
of  the  requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (c)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  efilMrt  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  debonding  of  the  upper  and 
lower  reinforcement  panels  of  the  wing  roots, 
which  could  result  in  reduced  structural 
integrity  of  the  wring,  accomplish  the 
following: 

(a)  For  airplanes  that  have  been  modified 
in  accordance  with  Aerospatiale  Corvette 
Service  Bulletin  57-25,  dated  November  21, 
1990:  Within  8.300  fli^t  cycles  after 
installation  of  the  modification,  or  within 
100  flight  cycles  after  the  effective  date  of 
this  AD,  whichever  occurs  later,  perform  a 
sonic  resonance  inspection  to  detect 
debonding  of  the  upper  and  lower 
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reinforcement  panels  of  the  wing  roots  and 
a  visual  inspection  to  detect  fetigue  damage 
of  the  panel  festeners,  in  accordance  with  the 
Acciunplishment  Instructions  of  Aerospatiale 
Corvette  Service  Bulletin  57-24,  Revision  1, 
dated  May  30, 1994. 

(1)  If  no  panel  debonding  or  fastener 
dunagB  is  found,  repeat  the  sonic  resonance 
inspection  and  the  visual  inspection 
thereafter  at  intervals  not  to  exceed  1,000 
flight  cycles. 

(2)  If  any  panel  debonding  or  fastener 
damage  is  found,  prior  to  fiirther  flight,  repair 
in  accordance  with  a  method  approved  by 
either  the  Manager,  International  Branch, 
ANM-116,  or  the  Direction  Generate  de 
I'Aviation  Qvite  (DGAQ,  which  is  the 
airworthiness  authority  for  Franca  (or  its 
delegated  agent). 

(b)  For  airplanes  that  have  not  been 
modified  in  accordance  with  Aerospatiale 
Corvette  Service  Bulletin  57-25,  dated 
November  21, 1990:  Prior  to  the 
accumulation  of  8,200  total  flight  cycles,  or 
within  100  flight  cycles  after  the  effective 
date  of  this  AD,  whichever  occurs  later, 
perform  a  sonic  resonance  inspection  to 
detect  debonding  of  the  upper  and  lowm- 
reinforcement  panels  of  the  wing  roots,  and 
a  visual  inspection  to  detect  fetigue  damage 
of  the  panel  fasteners,  in  accordance  with  the 
Accomplishment  Instructions  of  Aeroapatiale 
Corvette  Service  Bulletin  57-24,  Revision  1, 
dated  May  30. 1994. 

(1)  For  any  reinforcement  panel  on  which 
no  debonding  or  fastener  damage  is  found, 
repeat  the  sonic  resonance  inspection  and  the 
visual  inspection  thereaffer  at  intervals  not  to 
exceed  2,500  flight  cycles  at  three  years, 
whichever  occurs  first. 

(2)  For  any  reinforcement  panel  on  which 
debonding  is  detected,  and  the  total 
debonded  area  is  less  than  ex  equal  to  45% 
of  the  total  area,  and  no  contiguous  debonded 
area  on  the  panel  is  greater  than  5%  of  the 
total  area  of  the  panel,  repeat  the  sonic 
resonance  inspection  and  the  visual 
inspection  thereafter  at  the  interval  specified 
in  paragraph  {b)(2)(i),  (b)(2)(ii),  or  (b)(2)(iii), 
as  applicable,  of  this  AD. 

(i)  If  the  total  debonded  area  on  the  panel 
is  less  than  or  equal  to  10%  of  the  total  area, 
repeat  the  inspections  of  that  panel  thereafter 
at  intervals  not  to  exceed  2,500  flight  cycles 
at  3  yean,  whichever  occius  first 

(ii)  If  the  total  debonded  area  on  the  panel 
is  greeter  than  10%  and  less  than  or  equal  to 
30%  of  the  total  area,  repeat  the  inspections 
of  that  panel  thereafter  at  intervals  not  to 
exceed  2,000  flight  cycles  or  3  years, 
whichever  occun  first 

(iii)  If  the  total  debonded  area  of  the  panel 
is  greater  than  30%  and  less  than  or  equal  to 
45%  of  the  total  area,  repeat  the  inspections 
of  that  panel  thereafter  at  intervals  not  to 
exceed  1,000  flight  cycles  or  2  years, 
whichever  occurs  first 

(3)  For  any  reinforcement  panel  on  wdiich 
debonding  is  detected,  and  the  total 
debonded  area  of  the  panel  is  greater  than 
45%  of  the  total  area,  or  if  any  single 
debonded  area  on  any  single  panel  is  greater 
than  5%  of  the  total  area  of  that  panel,  or  if 
any  panel  fastener  damage  is  detected, 
accomplish  the  actions  specified  in 
paragraphs  (b)(3)(i)  and  (b)(3Mii)  of  this  AD. 


(i)  Prior  to  further  flight,  inspect  the  skin 
to  determine  the  level  of  corrosion  relative  to 
the  skin  thickness  in  accordance  with  a 
method  approved  by  either  the  Manager, 
International  Branch,  ANM-116,  or  the 
DGAC  (or  its  delegated  agent). 

(A)  If  the  depth  of  corrosion  of  the  skin  is 
less  than  or  equal  to  10%  of  the  skin 
thickness,  remove  and  replace  the  panel  and 
treat  the  sldn  for  corrosion,  in  accordance 
with  the  Accomplishment  Instructions  of 
Aerospatiale  Corvette  Service  Bulletin  57-25, 
dated  November  21, 1990. 

(B)  If  the  depth  of  corrosion  of  the  skin 
exceeds  10%  of  the  skin  thickness,  repair  in 
accordance  with  a  method  approved  by  the 
Manager,  International  Branch,  ANM-116,  or 
in  accordance  with  a  method  approved  by 
the  DGAC  (or  its  delegated  agent). 

(ii)  For  airplanes  on  which  the  actions  of 
par^raph  (bX3)(iMA)  of  this  AD  have  been 
accomplished:  Within  8,300  flight  cycles 
after  accomplishment  of  paragraph 
(bX3)(i)(A)  of  this  AD,  perform  a  sonic 
resonance  inspection  to  detect  debonding  of 
the  panel  and  a  visual  inspection  to  detect 
fatigue  damage  of  the  panel  fasteners,  in 
accordance  with  the  Accomplishment 
Instructions  of  Aerospatiale  Corvette  Service 
Bulletin  57-24,  Revision  1,  dated  May  30, 
1994. 

(A)  If  no  debonding  or  fastener  <<«inag«  U 
found,  repeat  the  inspection  thereafter  at 
intervals  not  to  exceed  1 ,000  flight  cycles. 

(B)  If  any  debonding  or  fastener  damage  is 
detected,  prior  to  further  flight  repair  in 
accordance  with  a  method  approved  by  the 
Manager,  International  Branch,  ANM-116,  or 
in  accordance  writh  a  method  apfHoved  by 
the  DGAC  (or  its  delegated  agent). 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
International  Branch,  ANM— 116.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  International  Branch, 
ANM-116. 

Note  2:  Infonnation  concerning  the 
existence  of  apfRoved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  International  Branch. 
ANM-116. 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  R^ufations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  acctMnplished. 

(e)  Except  as  {»ovided  by  paragraphs  (a)(2), 
(bM3Mi).  (b)(3Xi)(B),  and  (b)(3Xii)(B)  of  this 
AD,  the  actions  shall  be  done  in  accordance 
with  Aerospatiale  Corvette  Service  Bulletin 
57-25,  dated  November  21, 1990,  and 
Aerospatiale  Corvette  Service  Bulletin  57-24, 
Revision  1,  dated  May  30, 1994.  This 
incorporation  by  reference  «vas  approved  by 
the  Director  of  the  Federal  Register  in 
accordance  with  5  U.S.C  552(a)  and  1  CFR 
p>art  51.  Copies  may  be  obtained  frooa 
Aerospatiale,  316  Route  de  Bayonne,  31060 
Toulouse,  Cedex  03.  France.  Copies  may  be 
inspected  at  the  FAA,  Transport  Airplane 
Directorate,  1601  Lind  Avenue,  SW.,  Renton, 


Washington:  or  at  the  Office  of  the  Federal 
Register,  800  North  Capitol  Street,  NW.,  suite 
700,  Washington,  DC 

Nate  3:  The  subject  of  diiis  AD  is  addressed 
in  French  airworthiness  directive  91-045- 
010(B)R1.  dated  August  3. 1994. 

(f)  This  amendment  becomes  effective  oo 
December  2. 1998. 

Issued  in  Renton,  Washington,  on  October 
19. 1998. 

Dnn«UM.l 


Acting  Mattager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
(FR  Doc.  98-28536  Filed  10-27-98;  8:45  am) 
I  OOOf  4SIS-1S-U 
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AQENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  nde;  request  for 
comments. 


r:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  that  is 
applicable  to  General  Electric  Company 
C7&-6,  -45,  -50,  -BOA.  and  -80C2 
series  turbofan  engines.  This  action 
requires,  prior  to  further  flight,  an 
idtrasonic  immeraion  inspection  for 
cracks  in  stage  1  fan  disks,  and,  if 
necessary,  replacement  with  servioed>le 
parts.  This  amendment  is  prompted  by 
reports  of  cracked  fan  disks  found 
during  routine  shop  inspections  on  Cm 
disks  manubctured  between  late  1984/ 
eariy  1985.  The  actions  specified  in  this 
AD  am  intended  to  prevent  tui  disk 
failure  due  to  cracks,  wfaidi  could  result 
in  an  unoontained  engine  tsihue  and 
damage  to  the  aircraft 
DATES:  Effective  November  23. 1998. 

The  incorporation  by  refisrenoe  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  Novonber 
23. 1998. 

Comments  ftit  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
December  28. 1998. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA).  New  England 
Region.  Office  of  the  Regional  Counsel. 
Attention:  Rules  Docket  No.  98-ANE- 
52-AD.  12  New  England  Executive  Park, 
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Burlington.  MA  01803-5299.  Comments 
may  also  be  sent  via  the  Internet  using 
the  following  address:  "9-ad- 
enginepropttraa.dot.gov".  Comments 
sent  via  the  Internet  must  contain  the 
docket  number  in  the  subject  line. 

llie  service  information  referenced  in 
this  AD  may  be  obtained  from  General 
Electric  Company  via  Lockheed  Martin 
Technology  Services,  10525  Chester 
Road.  Suite  C.  Cincinnati.  OH  45215; 
telephone  (513)  672-6400.  fax  (513) 
672-8422.  This  information  may  be 
examined  at  the  FAA.  New  England 
Region,  Office  of  the  Regional  Counsel, 
12  New  England  Executive  Park, 
Burlington,  MA;  or  at  the  Office  of  the 
Federal  Register,  800  North  Capitol 
Street,  NW.,  suite  700,  Washington,  DC 
FOR  FUirrHER  MFORMATION  CONTACT: 
Karen  Curtis,  Aerospace  Engineer, 
Engine  Certification  Office,  FAA,  Engine 
and  Propeller  Directorate,  12  New 
England  Executive  Park.  Burlington,  MA 
01803-5299:  telephone  (781)  238-7192. 
fax  (781) 238-7199. 
SUPPI^MCNTARV  MFOMIATION:  The 
Federal  Aviation  Administration  (FAA) 
has  received  reports  of  three  stage  1  fan 
disks  installed  on  General  Electric 
Company  (GE)  CF6  series  turbofan 
engines  found  cracked  during  routine 
shop  inspections.  The  investigation 
revealed  that  these  fan  disks  contained 
titanium  impurities  including  hard 
alpha  or  other  high  density  inclusions 
that  can  be  introduced  during  the 
manufacturing  process.  Fatigue  cracks 
can  originate  in  the  area  of  inclusions 
and  propagate  in  service  to  disk  failure. 
These  fan  disks  were  manufactured 
from  "older  material,"  defined  as  triple 
melt  titanium  alloys  made  prior  to  late 
1984/early  1985,  when  significant 
titanium  melting,  foiging,  and 
inspection  process  improvements  were 
introduced.  Approximately  90  fan  disks 
manufactured  from  the  older  material 
remain  unaccounted  for  at  this  time  and 
may  be  introduced  into  service  or  be  in 
service.  Previous  reconunendations  for 
immersion  ultrasonic  inspection  by  the 
manufacturer  to  the  operators  (via 
service  bulletins,  wrires,  etc.)  have  failed 
to  identify  the  location  or  status  of  these 
disks.  This  condition,  if  not  corrected, 
could  result  in  fan  disk  failure  due  to 
cracks,  which  could  result  in  an 
uncontained  engine  failure  and  damage 
to  the  aircraft. 

Tlie  FAA  has  reviewed  and  approved 
the  technical  contents  of  the  following 
GE  Alert  Service  Bulletins  (ASBs),  that 
describe  procedures  for  ultrasonic 
immersion  inspection  for  cracks:  CF6-6 
ASB  72-A996.  Revision  4.  dated  )ime  9, 
1998,  CF6-50  ASB  72-A988,  Revision  6, 
dated  August  25, 1998,  CF6-80A  ASB 


72-A565,  Revision  5,  dated  June  9, 
1998,  and  CF6-80C2  ASB  72-A478, 
Revision  4.  dated  June  9, 1998. 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  engines  of  the  same 
type  design,  this  AD  is  being  issued  to 
prevent  fan  disk  failure.  This  AD 
requires,  prior  to  further  flight,  an 
ultrasonic  immersion  inspection  for 
cracks  in  stage  1  fan  disks,  and,  if 
necessary,  replacement  with  serviceable 
parts.  The  actions  are  required  to  be 
accomplished  in  accordance  with  the 
ASBs  described  previously. 

Since  a  situation  exists  that  requires 
the  immediate  adoption  of  this 
regulation,  it  is  found  that  notice  and 
opportunity  for  prior  public  comment 
hereon  are  impracticable,  and  that  good 
cause  exists  for  making  this  amendment 
effective  in  less  than  30  days. 

Conunents  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  that  involves  requirements 
affecting  flight  safety  and.  thus,  was  not 
preceded  by  notice  and  an  opportunity 
tor  public  comment,  comments  are 
invited  on  this  rule.  Interested  persons 
are  invited  to  comment  on  this  rule  by 
submitting  such  written  data,  views,  or 
argtunents  as  they  may  desire. 
Communications  should  identify  the 
Rules  Docket  number  and  be  submitted 
in  triplicate  to  the  address  specified 
under  the  caption  A0ORC8SC8.  All 
communications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered,  and  this  rule  may  be 
amended  in  light  of  the  comments 
received.  Factual  information  that 
supports  the  conunenter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
enviroiunental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this  AD 
will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  98-ANE-52-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 


The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
lutional  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  must  be  issued  immediately  to 
correct  an  unsafe  condition  in  aircraft, 
and  is  not  a  "significant  regulatory 
action"  imder  Executive  Order  12866.  It 
has  been  determined  further  that  this 
action  involves  an  emergency  regulation 
under  DOT  RegtUatory  Policies  and 
Procedures  (44  FR 11034.  February  26. 
1979).  If  it  is  determined  that  this 
emergency  regulation  otherwise  would 
be  significant  under  DOT  Regulatory 
Policies  and  Procedures,  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket.  A  copy 
of  it.  if  filed,  may  be  obtained  from  the 
Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 

List  of  Sobfecta  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendnient 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  3»— AiRWORTHMESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Aediarttjr:  49  U.S.C  106(g).  40113. 44701. 

130.13   {Amandedl 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 


Ebdric  CoaipaDy: 

Amendment  3»-10653.  Docket  M-ANE- 

52-AD. 
Applicability.  General  Electric  Company 
(GE)  CF6-6,  -45,  -50.  -80A,  and  -80C2  laries 
tuiboEui  engines,  with  itagB  1  hn  dislu 
installed,  identified  by  serial  numbers  (S/Ns) 
In  the  following  GE  Alert  Service  Bulletins 
(ASBs):  CF&-e  ASB  72-A9Q6,  Revision  4, 
dated  June  9, 1998;  CFB-SO  ASB  72-A988. 
Revision  6.  dated  Ai^ust  25, 1998:  CF6-80A 
ASB  72-A565,  Revision  5,  dated  June  9. 
1996:  and  CF6-60C2  ASB  72-A478.  Revision 
4,  dated  June  9, 1996.  These  engines  are 
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installed  on  but  not  limited  to  Boeing  747 
and  767,  Airbus  A300  and  A310,  McDonnell 
Douglas  DC-10  and  McDonnell  Douglas  MD- 
11  series  aircraft. 

Note  1:  This  airworthiness  directive  (AD) 
applies  to  each  engine  identified  in  the 
preceding  applicability  provision,  regardless 
of  whether  it  has  been  modified,  altered,  or 
repaired  in  the  area  subject  to  the 
requirements  of  this  AD.  For  engines  that 
have  been  modified,  altered,  or  repaired  so 
that  the  performance  of  the  requirements  of 
this  AD  is  affected,  the  owner/operator  must 
request  approval  for  an  alternative  method  of 
compliance  in  accordance  with  paragraph  (b) 
of  this  AD.  The  request  should  include  an 
assessment  of  the  effect  of  the  modification, 
alteration,  or  repair  on  the  unsafe  condition 
addressed  by  this  AD;  and,  if  the  imsafe 
condition  has  not  been  eliminated,  the 
request  should  include  specific  proposed 
actions  to  address  it. 


Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  £an  disk  failure  due  to  cracks, 
which  could  result  in  an  uncontained  engine 
failure  and  damage  to  the  aircraft , 
accomplish  the  following: 

(a)  Prior  to  further  flight,  perform  an 
ultrasonic  immersion  inspection  for  cracks  of 
afiiected  stage  1  fan  disks,  and,  if  necessary, 
replace  with  serviceable  parts,  as  follows: 

(1)  For  GE  CF6-6  series  engines,  in 
accordance  with  GE  CF6-6  ASB  72-A996. 
Revision  4.  dated  June  9, 1998. 

(2)  For  GE  CF6-45  and  -50  series  engines, 
in  accordance  with  GE  CF&-50  ASB  72- 
A988,  Revision  6,  dated  August  25. 1998. 

(3)  For  GE  CF6-80A  series  engines,  in 
accordance  with  CF6-80A  ASB  72-AS65. 
Revision  5,  dated  Jime  9, 1998. 

(4)  For  GE  CF6-60C2  series  engines,  in 
accordance  «vith  CF&-80C2  ASB  72-A478. 
Revision  4.  dated  June  9, 1996. 

(5)  Remove  from  service  cracked  fan  disks 
and  replace  with  serviceable  parts. 


(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  lie 
used  if  approved  by  the  Manager,  Engine 
Certification  Office.  Operators  shall  submit 
their  requests  through  an  appropriate  FAA 
Principal  Maintenance  Inspector,  who  may 
add  comments  and  then  send  it  to  the 
Manager,  Engine  Certification  Office. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  vrith  this  airworthiness  directive, 
if  any,  may  be  obtained  from  tlie  Engine 
Certification  Office. 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  aircraft  to 
a  location  where  the  requirements  of  this  AD 
can  tte  accomplished. 

(d)  The  actions  required  by  tliis  AD  shall 
be  done  in  accordance  with  the  following  GE 
ASBs: 


Document  No. 


CF6-8  ASB  72-A996 

Total  pages:  13 
CF8-60  ASB  72-A9e8  .... 
Total  pages:  13 
Cr=5-80A  ASB  72-A565  . 
Total  pages:  13 
CF6-80C2  ASB  72-A478 
Total  pages:  13. 


Pages 


1-13 
1-13 
1-13 
1-13 


Revisnn 


Date 


June  9, 1998. 
AuguM  25, 1996. 
June  9. 1996. 
June  9,  1998. 


This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Raster  in  accordance  with  5  U.S.C  5S2(a) 
and  1  CFR  part  51.  Copies  may  be  obtained 
frmn  General  Electric  Company  via  Lockheed 
Martin  Technology  Services,  10525  Chester 
Road.  Suite  C,  Cincinnati,  OH  45215; 
telephone  (513)  672-6400,  fax  (513)  672- 
8422.  Copies  may  be  inspected  at  the  FAA, 
New  England  R^cm.  Office  of  the  Regional 
Counsel.  12  New  England  Executive  ^rk, 
Burlington,  MA;  or  at  the  Office  of  the 
Federd  Register,  800  North  Capitol  Street, 
NW..  suite  700.  Washington.  DC 

(e)  This  amendment  becomes  effective  on 
November  23, 1998. 

Issued  in  Burlington,  Massachusetts,  on 
October  19. 1996. 
Jay  J.  Pardee. 

Manager,  Enpne  and  Propeller  Directorate, 
Aircraft  Certification  Service. 
[FR  Doc.  98-28535  Filed  10-27-96;  8:45  am) 
aaxeiQ  0001 4eie-i»-u 


DEPARTMENT  OF  TRANSPORTATION 
FMtoral  Aviation  Adminlstrrtion 
14  CFR  Part  71 

[Airapoce  DodtM  No.  96^CE-44 

Ramova  Class  D  Aliapaca:  Fort 
KS 


AQENCV:  Federal  Aviation 
Administration  (FAA).  DOT. 


action:  Direct  final  rule;  request  for 
comments. 

summary:  This  action  will  remove  the 
Class  D  airspace  area  at  Fort 
Leavenworth.  KS.  The  Control  Tower  at 
Foit  Leavenworth,  Shennan  Aimy 
Airfield,  KS,  has  been  closed  and  will 
not  be  operational  in  the  foreseeable 
future. 'Die  intended  effect  of  this  rule 
removes  the  Class  D  surface  area. 

DATES:  This  direct  final  rule  is  effective 
on  0901  irrc.  January  28. 1999. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
November  17, 1998. 

ADDRESSES:  Send  comments  regarding 
the  rule  in  triplicate  to:  Manager, 
Airspace  Branch.  Air  Traffic  Division, 
ACE-520,  Federal  Aviation 
Administration,  Docket  Ntunber  98- 
ACE-44,  601  East  12th  Street,  Kansas 
aty,  MO  64106. 

The  official  docket  may  be  examined 
in  the  Office  of  the  Regional  Counsel  for 
the  Cmtral  Region  at  the  same  address 
between  9KK)  a.m.  and  3:00  p.m., 
Monday  through  Friday,  except  Federal 
holidays. 

An  informal  docket  may  also  be 
examined  during  normal  business  hours 
in  the  Air  Traffic  Division  at  the  same 
address  listed  below. 


FOR  FURTHER  SVORMATION  CONTACT. 
Kathy  Randolph.  Air  Traffic  Division. 
Airspace  Brandi.  ACE-520C.  Fednal 
Aviation  Administration,  601  East  12th 
Street,  Kansas  Qty.  MO  64106: 
telephone:  (816)  426-3408. 
SUPPl£MBfTARY  MFORMAT10N:  The 
Control  Tower  at  Fort  Leavenworth, 
Sherman  Army  Air  Field,  KS.  has  been 
closed  and  will  not  be  operational  in  the 
foreseeable  future.  The  Department  of 
the  Army  has  requested  the  Class  D 
airspace  area  be  removed. 

Tbe  Direct  Final  Rule  Procednre 

The  FAA  anticipates  that  this 
regulation  will  not  result  in  adverse  or 
negative  comment  and,  therefme,  is 
issuing  it  as  a  direct  final  rule.  Previous 
actions  of  this  nature  have  not  been 
controvorsial  and  have  not  resulted  in 
adverse  comments  or  objections.  The 
amendment  will  enhance  safety  for  all 
flight  operations  by  designating  an  area 
where  VFR  pilots  may  anticipate  the 
presence  of  IFR  aircraft  at  lower 
altitudes,  especially  diuing  inclement 
weather  conditions.  A  greater  degree  of 
safiety  is  achieved  by  depicting  the  area 
on  aeronautical  charts.  Unless  a  written 
adverse  or  negative  comment,  or  a 
written  notice  of  intent  to  stilHuit  an 
adverse  or  negative  comment  is  received 
within  the  comment  period,  the 
regulation  will  become  effective  on  the 
date  specified  above.  After  the  close  of 
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the  comment  period,  the  FAA  will 
publish  a  docxunent  in  the  Federal 
Register  indicating  that  no  adverse  or 
negative  comments  were  received  and 
confirming  the  date  on  which  the  final 
rule  will  become  efiiective.  If  the  FAA 
does  receive,  within  the  comment 
period,  an  adverse  or  negative  comment, 
or  written  notice  of  intent  to  submit 
such  a  comment,  a  dociunent 
withdrawing  the  direct  final  rule  will  be 
published  in  the  Federal  Register,  and 
a  notice  of  proposed  rulemaking  may  be 
published  with  a  new  comment  period. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  and  was  not  preceded  by  a 
notice  of  proposed  rulemaking, 
comments  are  invited  on  this  rule. 
Interested  persons  are  invited  to 
comment  on  this  rule  by  submitting 
such  written  data,  views,  or  arguments 
as  they  may  desire.  Communications 
should  identify  the  Rules  Docket 
number  and  be  submitted  in  triplicate  to 
the  address  specified  under  the  caption 
ADDRESSES.  All  communications 
received  on  or  before  the  cloeing  date 
for  comments  will  be  considered,  and 
this  rule  may  be  amended  or  withdrawn 
in  light  of  the  comments  received. 
Factual  information  that  supports  the 
commenter's  ideas  and  suggestions  is 
extremely  helpful  in  evaluating  the 
effectiveness  of  this  action  and 
determining  whether  additional 
rulemaking  action  would  be  needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy-related 
aspects  of  the  rule  that  might  suggest  a 
ncwd  to  modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this 
action  will  be  filed  in  the  rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  rule  must 
submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  98-ACE-44."  The  postcard 
will  be  date  stamped  and  returned  to  the 
commenter. 

Agency  Findings 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  die  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612. 


it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

The  FAA  has  determined  that  this 
regulation  is  noncontroversisl  and 
unlikely  to  result  in  adverse  or  negative 
comments.  For  the  reasons  discussed  in 
the  preamble.  I  certify  that  this 
regulation  (1)  is  not  a  "significant 
regulatory  action"  when  Executive 
Order  12866;  (2)  is  not  a  "significant 
rule"  under  Department  of 
Transportation  (DCfT)  Regulatory 
Policies  and  Procedures  (44  FR 11034, 
February  26,  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic-impact,  positive  or  negative, 
on  a  substantial  nimiber  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  ofSublects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

Adoption  of  the  Amendment 

Accordingly,  the  Federal  Aviation 
Administration  amends  14  CFR  part  71 
as  follows: 

PART  71— AMENDED 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C  106(g),  40103, 40113, 
40120:  E.O.  10854,  24  FR  9565.  3  CFR,  1959- 
1963  Comp..  p.  389. 

171.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  Federal  Aviation 
Administration  Order  7400. 9F,  Airspace 
Designations  and  Reporting  Points, 
dated  September  10, 1998,  and  effective 
September  16, 1998.  is  amended  as 
follows: 

Paragraph  6005    Qass  D  airspace 


ACEKSD 

|R«Mmd) 


Fort  Loavonworth.  KS 


Issued  in  Kansas  City.  MO,  on  September 
18. 1998. 

Jack  L.  SkoHon. 

Acting  Manager,  Air  Traffic  Division.  Central 
Region. 

(FR  Doc  98-26295  Filed  10-27-98;  8:45  am) 


DEPARTMENT  OF  TRANSPORTATION 

FWIsral  AvMlon  Admlnistrstlon 

14CFRPwt71 

(Alrapaoe  Docket  No.  SSnAQL-Stq 

Esteblishindnt  of  Class  E  Airapacs; 
Loogvilld,  MN 

AOnCY:  Federal  Aviation 
Administration  (FAA).  DOT. 
action:  Final  rule. 

summary:  This  action  estabUshes  Class 
E  airspace  at  Longville.  MN.  A 
Nondirectional  Beacon  (NDB)  Standard 
Instrument  Approach  Procedure  (SIAP) 
to  Runway  (RWY)  31  has  been 
developed  for  Longville  Municipal 
Airport.  Controlled  airspace  extending 
upward  from  700  to  1200  feet  above 
ground  level  (ACL)  is  needed  to  contain 
aircraft  executing  the  approach.  This 
action  creates  controlled  airspace  for 
Longville  Municipal  Airport. 
EFFECTIVE  DATE:  0901  UTC.  January  28, 
1999. 

FOR  FURTHER  MFORMATKM  CONTACT: 
Michelle  M.  Behm.  Air  Traffic  Division. 
Airspace  Branch.  AGL-520.  Federal 
Aviation  Administration,  2300  East 
Devon  Avenue,  Des  Plaines,  Illinois 
60018.  telephone  (847)  294-7568. 
SUPPLEMENTARY  INFORMATION: 

History 

On  Friday.  August  14, 1998,  die  FAA 
proposed  to  amend  14  CFR  part  71  to 
establish  Class  E  airspace  at  Longville. 
MN  (63  FR  43651).  The  proposal  was  to 
add  controlled  airspace  extending 
upward  from  700  to  1200  fset  AGL  to 
contain  Instrument  Flight  Rules  (IFR) 
operations  in  controlled  airspace  during 
portions  of  the  terminal  operation  and 
while  transiting  between  the  enroute 
and  terminal  environments. 

Interested  parties  were  invited  to 
participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
No  comments  objecting  to  the  proposal 
were  received.  Class  E  airspace 
designations  for  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth  are 
published  in  paragraph  6005  of  FAA 
Order  7400.9F  dated  September  10, 
1998,  and  effective  September  16, 1998. 
which  is  incorporated  by  reference  in  14 
CFR  71.1.  The  Class  E  airspace 
designation  listed  in  this  document  will 
be  published  subsequenUy  in  the  Order. 

The  Rule 

This  amendment  to  14  CFR  part  71 
establishes  Class  E  airspace  at  Longville. 
MN.  to  accommodate  aircraft  executing 
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the  proposed  NDB  Rwy  31  SIAP  at 
Longville  Municipal  Airport  by  creating 
controlled  airspace  for  the  airport.  The 
area  will  be  depicted  on  appropriate 
aeronautical  charts. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  Therefore,  this  regulation — (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866:  (2)  is  not 
a  "significant  rule"  imder  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034:  February  26. 1979):  and  (3) 
does  not  warrant  preparation  of  a 
Regulatory  Evaluation  as  the  anticipated 
impact  is  so  minimal.  SinoB  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  nmnber  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Snbfects  in  14  CFR  part  71 

Airspace.  Incorporation  by  reference. 
Navigation  (air). 

Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  follows: 

PART  71— DESIGNATION  OF  CLASS  A. 
CLASS  B.  CLASS  C.  CLASSD,  AND 
CLASS  E  AIRSPACE  AREAS; 
AIRWAYS:  ROUTES;  AND  REPORTING 
POINTS 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

AaAarttr-  49  U.S.C  106(g).  40103, 40113, 
40120:  E.0. 10854,  24  FR  9565,  3  CFR,  1959- 
1963  Comp.,  p.  389. 

{71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400.9F,  Airspace 
Designations  and  Reporting  Points, 
dated  September  10, 1998,  and  effective 
September  16, 1998,  is  amended  as 
follows: 

Paragraph  6005  Qass  E  airspace  areas 
extaiding  upward  from  700  feet  m  more 
above  the  surface  of  the  earth. 

•        •        •         •        • 

AGLMNE5    Longville,  MN  (New] 

Longville  Municipal  Airport,  MN 
(UL  46-59'30"  N.  long.  94»12'01"  W) 
That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  7.0-nule 
radius  of  Longville  Municipal  Airport. 


Issued  in  Des  Plaines,  Illinois  on  October 
13, 1998. 
Manraaa  Woods, 
Manager.  Air  Traffic  Division. 
(FR  Doc  98-28829  Filed  10-27-98: 8:45  am] 
mujua  oooc  4ats-i3-M 

DEPARTMENT  OF  TRANSPORTATION 

Federal  AvMon  AdmlntotraOon 

14CFRPart71 

[Alrapooe  Docket  No.  9»-AQL-4q 

Modification  Of  Class  E  Alrapao*; 
Grand  Rapids,  MN 

agency:  Federal  Aviation 
Administraticm  (FAA),  DOT. 
ACTION:  Final  rule. 


SUMMARY:  This  action  modifies  Class  E 
ainpace  at  Grand  Rapids,  MN.  A  Global 
Positioning  System  (C9^)  Standard 
Instriunent  Approech  Procedure  (SLAP) 
to  Runway  (Rwy)  16,  and  a  VHF 
Omnidirecticmal  Range  (VOR)  or  GPS 
SIAP  to  Rwy  34.  Amendment  (Amdt) 
10.  have  been  developed  fm  Grand 
Rapids/Itasca  County.  Gordon 
Newstrom  Field  Airport  Controlled 
airepaoe  extending  upward  from  the 
surfeoe  is  needed  to  contain  aircraft 
executing  the  approaches.  This  action 
modifies  the  existing  surface  area  by 
adding  an  extension,  and  increases  the 
radius  of  the  existing  controlled 
airspace  for  this  airport. 
EFFECTIVE  DATE:  0901  UTC.  January  28. 
1999. 

FOR  FURTHER  MFORMATION  CONTACT: 
Michelle  M.  Behm.  Air  Traffic  EHvision. 
Ainpace  Branch.  AGL-520.  Federal 
Aviation  Administration.  2300  East 
Devon  Avenue.  Des  Plaines,  Illinois 
60018,  telephone  (847)  294-7568. 
SUPPLBCNTARY  MFORMATION: 

Hillary 

On  Tuesday,  August  11, 1998  the 
FAA  proposed  to  amend  14  CFR  part  71 
to  modify  Class  E  airspace  at  Oand 
Rapids.  MN  (63  FR  42772).  The 
proposal  was  to  expand  the  surface  area 
and  add  controlled  airspace  extending 
upward  from  700  to  1200  feet  AGL  to 
contain  Instrument  Flight  Rules  (IFR) 
operatitMis  in  controlled  airspace  during 
portions  of  the  terminal  operation  and 
while  transiting  between  the  mroute 
and  terminal  environments. 

Interested  parties  were  invited  to 
participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
No  comments  ob)ecting  to  the  proposal 
were  received.  Class  E  airspace 
designations  for  airspace  areas 


extending  upward  frcmi  700  feet  or  mme 
above  the  surfeoe  of  the  eeith  are 
published  in  paragraph  6005  of  FAA 
Order  7400.9F  dated  September  10. 
1998.  and  effective  September  16. 1998. 
which  is  incorporated  by  reference  in  14 
CFR  71.1.  The  Class  E  airroace 
designation  listed  in  this  document  will 
be  published  subsequentiy  in  the  Order. 

TheRnk 

This  amendment  to  14  CFR  part  71 
modifies  Class  E  airspace  at  Grand 
Rapids.  MN.  to  accommodate  aircraft 
executing  the  proposed  CPS  Rwy  16 
SIAP  and  VOR  or  GPS  Rwy  34  SIAP. 
Amdt  10.  at  Grand  Rapids/Itasca 
County.  Gordon  Newstrom  Field  Airport 
by  adding  an  extension  to  the  existing 
surfeoe  area  and  increasing  the  radius 
the  existing  controlled  airspace  for  the 
airport  The  area  will  be  depicted  on 
appropriate  aeronautical  chaits. 

Tlie  FAA  has  detmnined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  tvhic^ 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
currant  Therefore,  this  regulation — (1) 
is  not  a  "significant  regulatory  actimi" 
under  Executive  Order  12866:  (2)  is  not 
a  "significant  rule"  under  DOT 
Regidatory  Policies  and  Procedures  (44 
FR  11034:  F^Huary  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
Regulatory  Evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act 
List  ofSabtects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  followrs: 

PART  71— DESIGNATION  OF  CLASS  A. 
CLASS  B.  CLASS  C  CLASS  0.  AND 
CLASS  E  AIRSPACE  AREAS; 
AfflWAYS:  ROUTES;  AND  REPORTMG 
POMTS 

1 .  The  authority  citation  for  part  71 
continties  to  read  as  follows: 


, :  49  U.S.C  108(g),  40103. 40113. 

4012a.  E.0. 10854,  24  FR  9565,  3  CFR.  1959- 
1963  Comp..  p.  389. 

fTl.l    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  740a9F,  Airspace 
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Designations  and  Reporting  Points, 
dated  September  10,  1998.  and  effective 
September  16, 1998,  is  amended  as 
foUows: 

Paragraph  6002    Class  B  airspace  areas 
designated  as  a  surface  area  for  an  airport. 


AGL  MN  E2  Grand  Rapids,  MN  (RerkMll 

Grand  Rapids/Itasca  County,  Gordon 
Newstrom  Field  Airport,  MN 
(Lat.  4n2'40"  N..  long.  93»30'35"  W.) 
Grand  Rapids  VOR/DME 

(Lat.  47*09'49"  N.,  long.  93*29'ig"  W.) 
Witliin  a  4.4-miIe  radius  of  Grand  Rapids/ 
Itaaca  County.  Gordon  Newstrom  Field 
Airport,  and  that  airspace  extending  &oin  the 
surfoce  within  2.4  miles  each  side  of  the 
Grand  Rapida  VOR  160°  radial,  extending 
from  the  4.4-mile  radius  to  7.0  miles 
southeast  of  the  VOR/DME.  This  Class  E 
airspace  area  is  effective  during  the  specific 
dates  and  times  established  in  advance  by  a 
Notice  to  Airman.  The  effective  date  and  time 
will  thereafter  be  continuously  published  in 
the  Airpoit/fiKility  Directory. 


Paragraph  6005  Class  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth. 


AGLMNES    Grand  Rapids,  MN  (Raviasd) 

Grand  Rapids/Itasca  County,  Gordon 
Newstrom  Field  Airport,  MN 
(Lat.  47*12'40"  N.,  long.  93*30'35  "  W.) 
Grand  Rapids  VOR/DME 
(Lat.  47n)9'49"  N.,  long,  gs^ag'ig"  w.) 
That  airspace  extending  upward  from  700 
feet  above  the  sur&ce  within  an  6.8-mile 
radius  of  the  Grand  Rapids/Itasca  County, 
Gordon  Newstrom  Field  Airport,  and  4.4 
miles  each  side  of  the  Grand  Rapids  VOR 
161°  radial,  extending  from  the  6.8-mile 
radius  to  7.0  miles  southeast  of  the  VOR/ 
DME. 
•  •         •         •         • 

Issued  in  Des  Plaines,  Illinois,  on  October 
13. 1998. 

Mauraen  Woods, 

Manager.  Air  Traffic  Division. 

(FR  Doc  98-28830  Filed  10-27-98;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Admlniatratlon 

14CFRPart71 

[Alrapaoe  Oodwt  No.  98nACC-23] 

EataMlah  Claaa  E  AlrafMoe;  Quthria,  lA 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 
action:  Final  rule. 

SUMMARY:  This  action  establishes  the 
Class  E  airspace  area  at  Guthrie,  LA.  The 
development  of  Global  Positioning 


System  (GPS)  Runway  (RWY)  36  and 
Nondirectional  Radio  Eieacon  (NDB) 
RWY  18  Standard  Instrument  Approach 
Procedures  (SIAPs)  have  made  this  rule 
necessary.  This  action  is  intended  to 
provide  adequate  controlled  airspace 
extending  upward  &x>m  700  feet  Above 
Ground  Level  (AGL)  for  Instnunent 
Flight  Rules  (IFR)  operations  at  Guthrie 
County  Regional  Airport,  Guthrie,  LA. 

EFFECTIVE  DATE:  0901  UTC  December  3, 
1998. 

FOR  FURTHER  MFORMATION  CONTACT: 
Kathy  Randolph,  Air  Traffic  Division, 
Ainpace  Branch,  ACE-520C,  Federal 
Aviation  Administration,  601  E.  12th 
Street,  Kansas  City,  MO  64106: 
telephone:  (816)  426-3408. 

8UPPI.EMENTARY  INFORMATION: 
History 

On  July  28, 1998,  a  proposal  to  amend 
part  71  of  the  Federal  Reflations  (14 
CFR  part  71)  to  establish  Class  E 
airspace  area  at  Guthrie,  LA,  was 
published  in  the  Federal  Ragiater  (63 
FR  40228).  This  proposal  was  to 
estabUsh  controlled  airspace  extending 
upward  from  700  feet  AGL.  The 
intended  effect  of  the  proposal  was  to 
provide  adequate  Class  E  airspace  to 
contain  aircraft  executing  GPS  RWY  36 
and  NDB  RWY  18  SIAPs  at  Guthrie 
Couinty  Regional  Airport,  Guthrie,  LA. 

Interested  parties  were  invited  to 
participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
No  comments  objecting  to  the  proposal 
were  received. 

The  Rule 

This  amendment  to  part  71  of  the 
Federal  Regulations  (14  CFR  part  71) 
establishes  the  Class  E  airspace  area  at 
Guthrie,  lA. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  Therefore,  this  regulation  (1)  is 
not  a  "significant  regulatory  action" 
imder  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
Regulatory  Evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  niunber  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 


List  of  Subjects  in  14  CFR  Part  71 

Aviation,  Incorporation  by  reference. 
Navigation  (air). 

Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  follows: 

PART  71— DESIGNATION  OF  CLASS  A, 
CLASS  B.  CLASS  C.  CLASS  D.  AND 
CLASS  E  AIRSPACE  AREAS; 
AIRWAYS:  ROUTES;  AND  REPORTING 
POINTS 

1.  The  authority  citation  for  Part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40103,  40113, 
40120;  E.0. 108S4.  24  FR  9565,  3  CFR.  1959- 
1963Comp.,p.  389. 

f71.1     [AmMldwl] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  Federal  Aviation 
Administration  Order  7400.9F,  Airapace 
Designations  and  Reporting  Points, 
dated  September  10, 1998,  and  effective 
September  16, 1998,  is  amended  as 
follows: 

Paragraph  6005  Class  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth 


ACEIAE5    Guthfte,  lA  (New] 

Gutlirie  County  Regional  Airport,  lA 

(Lat.  41*41'16"N.,  long.  94»25'07"W.) 
Gutlirie  Center  NDB 
(Lat.  41*40'55"N.,  long.  94»26'00"W.) 
That  airspace  extending  upward  from  700 
fee  above  the  surface  within  a  6.4-mile  radius 
of  the  Guthrie  County  Regional  Airport,  and 
within  2.5  miles  each  side  of  the  350°  bearing 
fit>m  the  Gutluie  Center  NDB  extending  from 
the  6.4-mile  radius  to  7  miles  north  of  the 
airport. 
•         •         •         •         • 

Issued  in  Kansas  City.  MO  on  September 
17.  ^998. 

lack  L.  Skelton. 

Acting  h4anager.  Air  Traffic  Division.  Central 

Region. 

[FR  Doc.  98-26299  Filed  10-27-98;  8:45  am] 

Husto  cooc  4tia-is-«i 
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DEPARTMENT  OF  COMMERCE 

National  Ocaanic  and  Atmoapheric 
Admlniatratlon 

15CFRPart902 

50  CFR  Part  622 

[Dodwt  No.  9806061 51-82SS-02;  1.0. 
122497B] 

RiN0648-AK43 

Haharlaa  of  the  Caribbean,  Gulf  of 
Mexico,  and  South  Atlantic;  Golden 
Crab  nahery  of  the  South  Atlantic 
Region;  Gear  and  Veaael  Management 


agency:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

action;  Final  rule. 

summary:  NMFS  issues  this  final  rule  to 
implement  a  regidatory  amendment 
prepared  by  the  South  Atlantic  Fishery 
Management  Council  (Council)  in 
accordance  with  framework  procedures 
for  adjusting  management  measures  of 
the  Fishery  Management  Plan  for  the 
Golden  Crab  Fishery  of  the  South 
Atlantic  Region  (FMP).  For  the  golden 
crab  fishery  in  the  South  Atlantic 
exclusive  economic  zone  (EEZ),  the 
regulatory  amendment  revises  the  vessel 
size  limitations  applicable  when  a 
vessel  permit  is  transferred  to  another 
vessel  and  extends  through  December 
31,  2000,  the  authorization  to  use  wire 
cable  for  a  mainline  attached  to  a  golden 
crab  trap.  In  addition,  NMFS  is 
removing  from  the  regulations  the 
eligibility  criteria  and  procedures  for 
obtaining  initial  commercial  vessel 
permits  in  the  South  Atlantic  golden 
crab  fishery.  Such  criteria  and 
procedures  are  no  longer  applicable. 
NMFS  is  also  revising  the  Ust  of  control 
numbers  applicable  to  Title  50  of  the 
Code  of  Federal  Regulations  to  reflect 
removal  of  the  eligibility  criteria  and 
procedures  for  obtaining  initial 
commercial  vessel  permits  for  this 
fishery.  The  intended  effects  of  this  rule 
are  to  allow  for  additional  evaluation  of 
cable  used  as  mainlines  for  traps,  to 
provide  greater  flexibility  for  fishermen 
to  fish  with  vessels  of  different  lengths 
without  adversely  affecting  the  FMP's 
cap  on  fishing  effort,  and  to  simplify  the 
regulations. 

DATES:  This  rule  is  effective  October  28, 
1998. 

FOR  FURTHER  INFORMATION  CONTACT: 
Peter  Eldridge,  727-570-5305. 
SUPPLEMENTARY  INFORMATION:  The 
golden  crab  fishery  in  the  EEZ  of  the 


South  Atlantic  is  managed  under  the 
FMP.  The  FMP  was  prepared  by  the 
Council  and  is  implemented  under  the 
authority  of  the  Magnuson-Stevens 
Fishery  Conservation  and  Management 
Act  (Magnuson-Stevens  Act)  by 
regulations  at  50  CFR  part  622. 

The  Council  proposed  adjusted 
management  measures  (a  regulatory 
amendment)  for  the  South  Atlantic 
golden  crab  fishery.  The  Council 
submitted  this  regulatory  amendment  to 
NMFS  for  its  review,  approval,  and 
implementation.  These  measures  were 
developed  and  submitted  to  NMFS 
under  die  FMP's  framework  procedure 
for  adjustments  in  gear  regulations  and 
permit  requirements.  Additional         ^ 
background  for  these  measures  and  for 
measures  proposed  by  NMFS  to 
simplify  the  regiUations  was  published 
in  the  preamble  to  the  proposed  rule  (63 
FR  34842,  June  26, 1998)  and  is  not 
repeated  here. 

Comments  and  Responses 

Two  comments  on  the  proposed  rule 
were  received  from  the  Council. 

Comment  The  Council  requested  that 
wire  cable  be  allowed  to  be  used  for  a 
main  line  in  the  golden  crab  fishery 
through  December  31,  2000,  rather  than 
through  January  31, 1999,  as  proposed. 
The  Council  concluded  that  this 
additional  time  was  needed  to  collect 
sufficient  data  to  evaluate  properly  the 
use  of  wire  cable  in  the  fishery.  In  its 
comment,  the  Council  noted  that  the 
opportimity  for  public  comment  on  this 
issue  was  provided  at  the  June  1998 
Council  meeting;  however,  no  public 
comment  was  received. 

Response:  NMFS  concurs  and  has 
modified  §622.40(d)(2)(ii)  of  this  final 
rule  accordingly. 

Comment.  The  Council  noted  that 
§  622.40(d)(2)(ii)  of  the  proposed  rule 
included  the  outdated  phrase,  "except 
that  wire  cable  is  allowed  for  a  buoy 
line  through  January  31, 1998."  The 
Council  recommended  deletion  of  that 
phrase. 

Response:  NMFS  concurs  and  has 
modified  §622.40(d)(2)(ii)  of  this  final 
rule  accordingly. 

Changes  From  the  Proposed  Rule 

In  response  to  public  comment  noted 
above,  in  §  622.40(d)(2)(ii),  the  phrase, 
"for  a  buoy  line  throu^  January  31, 
1998,  and"  has  been  removed,  and 
"January  31, 1999"  has  been  revised  to 
read  "December  31,  2000." 

NMFS  also  is  making  a  technical 
amendment,  which  was  not  included  in 
the  proposed  rule,  hi  15  CFR  902.1(b), 
in  the  listing  of  sections  in  title  50  of  the 
CFR  where  information  collection 
requirements  are  located,  the  entry 


"622.17"  and  the  entry  for  the 
corresponding  OMB  control  number. 
"-020S,"  are  removed.  These  removals 
correspond  with  the  removal  from  the 
regulations  of  the  eligibiUty  criteria  and 
procedures  for  obtaining  initial 
commercial  vessel  permits  in  this 
fishery. 

Under  NOAA  Administrative  Order 
205-11,  7.01.  dated  December  17, 1990, 
the  Under  Secretary  for  Oceans  and 
Atmosphere  has  delegated  to  the 
Assistant  Administrator  for  Fisheries 
(AA),  NOAA,  the  authority  to  sign 
material  for  pubfication  in  the  Federal 


Qaaaification 

This  final  rule  has  been  determined  to 
be  not  significant  for  purposes  of  E.O. 
12866. 

The  Assistant  General  Counsel  for 
Legislation  and  Regulation  of  the 
Department  of  Commerce,  based  on  the 
Councirs  regidatory  impact  review 
(RIR)  that  assesses  the  econcHnic 
impacts  of  the  management  measures  in 
this  rule  on  fishery  participants, 
certified  to  the  Chief  Counsel  for 
Advocacy  of  the  Small  Business 
Administration  that  this  rule  would  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
No  comments  were  received  regarding 
this  certification.  As  a  result,  a 
regulatory  flexibility  analysis  was  not 
prepared. 

This  final  r\ile  relieves  a  restriction 
regarding  use  of  wire  cable  for  main  line 
and  a  restriction  related  to  vessel 
transfer.  Both  of  these  provisions 
provide  greater  flexibility  to  fishery 
participants  in  terms  of  dieir 
prosecution  of  the  fishery.  Accordingly, 
the  AA  finds  that  these  reasons 
constitute  good  cause,  under  5  U.S.C. 
553(d)(3),  to  waive  the  30-day  delay  in 
the  effectiveness  of  this  rule. 

LiatafSnbiects 

15  CFR  Part  902 

Reporting  and  recordkeeping 
requirements. 

50  CFR  Part  622 

Fisheries,  Fishing,  Puerto  Rico, 
Reporting  and  recordkeeping 
requirements.  Virgin  Islands. 

Dated:  October  22, 1998. 
Gary  C  Matlock, 

Acting  Assistant  Administrator  for  Fisheriea, 
National  Marine  Fisheries  Service. 

For  the  reasons  set  out  in  the       

preamble,  15  CFR  part  902  and  50  CFR 
part  622  are  amended  as  follows: 
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15CFRCtMptM-IX 

PART  902-MOAA  INFORMATION 
COLLECTION  REQUIREMENTS  UNDER 
THE  PAPERWORK  REDUCTION  ACT: 
0MB  CONTROL  NUMBERS 

1 .  The  authority  citation  for  part  902 
continues  to  read  as  follows: 

Authority:  44  U.S.C.  3501  et  seq. 

1902.1    (Amentfed) 

2.  In  §902.1,  paragraph  (b)  table, 
under  50  CFR,  in  the  left  column,  the 
entry  "622.17"  is  removed  and  the 
corresponding  entry  in  the  right 
column,  "-0205",  is  also  removed. 

SOCFRCtMplwVI 

PART  822-FISHERtES  OF  THE 
CARIBBEAN.  QULF.  AND  SOUTH 
ATLANTIC 

3.  The  authority  citation  for  part  622 
continues  to  read  as  follows: 

Autiiority:  16  U.S.C  1801  etseq. 

4.  In  §  622.4.  paragraph  (a)(2)(x)  is 
added  to  read  as  follows: 

faa2.4    PennHeandieee. 

(•)  *  *  • 
(2)  •  •  • 

(x)  For  a  person  aboard  a  vessel  to  fish 

for  golden  crab  in  the  South  Atlantic 

EEZ,  possess  golden  crab  in  or  firam  the 

South  Atlantic  EEZ,  off-load  golden  ctab 

from  the  South  Atlantic  EEZ,  or  sell 

golden  crab  in  or  from  the  South 

Atlantic  EEZ,  a  commercial  vessel 

permit  for  golden  crab  must  be  issued  to 

the  vessel  and  must  be  on  board.  It  is 

a  rebuttable  presumption  that  a  golden 

crab  on  board  a  vessel  in  the  South 

Atlantic  or  off-loaded  from  a  vessel  in 

a  port  adjoining  the  South  Atlantic  was 

harvested  from  the  South  Atlantic  EEZ. 

See  §  622.17  for  limitations  on  the  use, 

transfer,  and  renewal  of  a  commercial 

vessel  permit  for  golden  crab. 


1 822.5    (Amended] 

5.  In  §622.5.  in  paragraph  (a)(l)(v), 
the  reference  to  "§  622.17(a)"  is 
removed  and  "§  622.4(a)(2)(x)"  is  added 
in  its  place. 

ft22.6    [Amended] 

6.  In  §  622.6,  in  paragraph  (a)(l)(i) 
introductory  text,  the  phrase  "or 
§622.17"  is  removed. 

§622.7    [Amended] 

7.  In  §622.7,  in  paragraph  (a),  the 
phrase  "or  §622.17"  is  removed,  in 
paragraph  (b).  the  phrase  "or  in 
§622.17,"  is  removed,  in  paragraph  (c), 
the  phrase  "or  §  622.17(g)"  is  removed. 


and  in  paragraph  (z),  the  reference  to 

"§  622.17(h)"  is  removed  and 

"§  622.17(b)"  is  added  in  its  place. 

f  622.8    [Amended] 

8.  In  §  622.8,  in  paragraph  (a),  the 
reference  to  "§  622.17(a)"  is  removed 
and  "§622.4(a)(2)(x)"  is  added  in  its 
place. 

9.  Section  622.17  is  revised  to  read  as 
follows: 

§622.17   South  Adanlicgoldan  crib 
controlled  aooeee. 

(a)  General.  In  accordance  with  the 
procedures  specified  in  the  Fishery 
Management  Plan  for  the  Golden  Cr^ 
Fishery  of  the  South  Atlantic  Region, 
initial  vessel  permits  have  been  issued 
for  the  fishery.  No  additional  permits 
mav  be  issued. 

(b)  Fishing  zones.  (1)  The  South 
Atlantic  EEZ  is  divided  into  three 
fishing  zones  for  golden  crab.  A 
permitted  vessel  may  fish  for  golden 
crab  only  in  the  zone  shoivn  on  its 
permit.  A  vessel  may  possess  golden 
crab  only  in  that  zone,  except  that  other 
zones  may  be  transited  if  the  vessel 
notifies  NMFS.  Office  of  Enforcement. 
Southeast  Region.  St.  Petenburg.  FL,  by 
telephone  (813-570-5344)  in  advance 
and  does  not  fish  in  an  unpermitted 
zone.  The  designated  fishing  zones  are 
as  follows: 

(i)  Northern  zone— the  South  Atlantic 
EEZ  north  of  28*  N.  lat. 

(ii)  Middle  zone— the  South  Atlantic 
EEZ  from  25*  N.  lat.  to  28*  N.  lat. 

(iii)  Southern  zone— the  South 
Atlantic  EEZ  south  of  25*  N.  lat. 

(2)  An  owner  of  a  permitted  vessel 
may  requestthat  NMFS  change  the  zone 
specified  on  a  permit  from  the  middle 
or  southern  zone  to  the  northern  zone. 
A  request  for  such  change  and  the 
existing  permit  must  be  submitted  bom 
an  owner  of  a  permitted  vessel  to  the 
RD. 

(c)  Transfer.  (1)  An  owner  of  a  vessel 
with  a  valid  golden  crab  permit  may 
request  that  NMFS  transfer  the  permit  to 
another  vessel  by  returning  the  existing 
permit(8)  to  the  RD  with  an  application 
for  a  permit  for  the  replacement  vessel. 

(2)  To  obtain  a  commercial  vessel 
permit  via  transfer,  the  owner  of  the 
replacement  vessel  must  submit  to  the 
RD  a  valid  permit  for  a  vessel  with  a 
documented  length  overall,  or  permits 
for  vessels  with  documented  aggregate 
lengths  overall,  of  at  least  90  percent  of 
the  documented  length  overall  of  the 
replacement  vessel. 

(3)  In  addition  to  the  provisions  of 
paragraph  (c)(2)  of  this  section,  the 
owner  of  a  permitted  vessel  who  has 
requested  that  NMFS  transfer  that 
permit  to  a  smaller  vessel  (i.e.. 


downsized)  may  subsequenUy  request 
NMFS  transfer  that  permit  to  a  vessel  of 
a  length  calculated  from  the  length  of 
the  permitted  vessel  immediately  prior 
to  downsizing. 

(d)  Renewal.  In  addition  to  the 
proosdures  and  requirements  of 
§  622.4(h)  for  commercial  vessel  permit 
renewals,  for  a  golden  crab  permit  to  be 
renewed,  the  SRD  must  have  received 
reports  for  the  permitted  vessel,  as 
required  by  §  822.5(a)(l)(v). 
dociunenting  that  at  least  5,000  lb  (2.268 
kg)  of  golden  crab  were  landed  from  the 
South  Atlantic  EEZ  by  the  permitted 
vessel  during  at  least  one  of  the  two  12- 
month  periods  immediately  prior  to  the 
expiration  date  of  the  vessel  permit. 

§622.31    [Amended] 

10.  hi  §622.31.  in  paragraph  (a)  the 
phrase  "or  622.17"  is  removed. 

§622^   [Amended] 

11.  In  §  622.35.  in  paragraph  (f).  the 
reference  to  "§  622.17(h)"  is  removed 
and  "§  622.17(b)"  is  added  in  its  place. 

12.  hi  §622.40.  in  paragraph  (c)(3)(ii). 
the  reference  to  "§  622.17(h)"  is 
removed  and  "§  622.17(b)"  is  added  in 
its  place,  and  parwraph  (d)(2)(ii)  is 
revised  to  read  as  follows: 


§622.40    UmlMloneon 


(d)  •  •  • 

(2)  •  •  * 

(U)  Rope  is  the  only  material  allowed 
to  be  used  for  a  buoy  line  or  mainline 
attached  to  a  golden  crab  trap,  except 
diet  wire  cable  is  allowed  for  a  mainline 
through  December  31.  2000. 

§622.46   [Amended] 

13.  hi  §622.45.  m  paragraph  (0(2).  the 
reference  to  "§  622.17(a)"  is  removed 
and  "§  622.4(a)(2)(x)"  is  added  in  its 
place. 

[PR  Doc.  98-28862  Filed  10-27-98;  8:45  am] 
OOMMIS-a-F 


SOCIAL  SECURITY  ADMMISTRATION 

20  CFR  Part  404 
RIM0660nAE30 

Application  of  Stat*  Law  in 
DatMmlnlng  Child  Raiattonshlp 

AQENCV:  Social  Security  Administration 
(SSA). 

ACTION:  Final  rules. 

SUMMARY;  These  final  regulations  revise 
our  rules  on  determining  whether  a 
natural  child  has  inheritance  rights 
under  appropriate  State  law  and 
therefore  may  be  entitled  to  Social 
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Security  benefits  as  the  child  of  an 
insured  worker.  Specifically,  they  revise 
our  rules  to  explain  which  version  of 
State  law  we  will  apply,  depending  on 
whether  the  insured  is  living  or 
deceased,  how  we  will  apply  State  law 
requirements  on  time  limits  for 
determining  inheritance  rights,  and  how 
we  will  apply  State  law  requirements 
for  a  court  determination  of  paternity. 
They  also  clarify  our  current  rule  on 
determining  an  applicant's  status  as  a 
legally  adopted  child  of  an  insured 
individual. 

EFFECTIVE  DATE:  These  regulations  are 
effective  November  27, 1998. 
FOR  FURTHER  MFORMATKM  CONTACT:  Lois 
Beig.  Legal  Assistant,  Office  of  Process 
and  Innovation  Management,  Social 
Security  Administration,  6401  Security 
Boufevard.  Baltimore,  MD  21235.  (410) 
965-1713  or  TTY  (410)  966-5609.  For 
information  on  eligibility,  claiming 
benefits,  or  coverage  of  earnings,  call 
our  national  toll-fiee  number,  1-800- 
772-1213  or  TTY  1-800-325-0778. 
SUPPUSKNTARY  MFORMATION: 

Time  for  Detennining  Relationship  of 
Natnral  Child 

Section  216(h)(2)(A)  of  the  Social 
Security  Act  (the  Act)  states  in  part  that 
in  detennining  whether  an  applicant  is 
the  child  of  a  deceased  insured 
individual,  the  Commissioner  of  Social 
Security  (the  Commissioner)  shall  apply 
such  law  as  would  be  applied  in 
detennining  the  devolution  of  intestate 
personal  property  by  the  courts  of  the 
State  in  whidi  the  insured  individual 
was  domiciled  at  the  time  of  his  or  her 
deaUi. 

A  child  of  a  valid  marriage  has 
inheritance  rights  imder  the  laws  of  all 
States.  When  determining  the 
relationship  of  a  child  b<»n  out  of 
wedlock  to  a  deceased  insured  person 
under  section  216(h)(2)(A),  we  have 
always  looked  to  the  law  that  was  in 
effect  in  the  insured's  State  of  domicile 
at  the  time  he  or  she  died.  Some  Federal 
courts  have  also  interpreted  the 
provision  this  way.  See  Schaefer  on 
behalf  of  Schae/erv.  Heckler,  792  F.2d 
81  (7th  Cir.  1986):  Ramon  v.  Califano. 
493  F.  Supp.  158  (W.D.  Tex.  1980);  and 
Allen  V.  Califano.  452  F.  Supp.  205  (D. 
Md.  1978). 

Other  courts  have  adopted  different 
interpretations.  For  example,  in  Oivens 
v.  Sc/iweiJcer,  692  F.2d  80  (9th  Or. 
1982).  the  coiut  held  that  section 
216(h)(2)(A)  should  be  read  to  require 
the  use  of  the  SUte  law  of  domicile  that 
was  in  effect  at  the  time  of  our 
determination  on  the  child's  claim.  We, 
therefore,  published  a  final  rule  (49  FR 
21512)  on  May  22. 1984.  amending 


§  404.354  of  our  regulations  to  clarify 
and  reinforce  our  policy  on  applying 
State  inheritance  Laws.  However,  after 
we  amended  our  regulations,  we  also 
published  Acquiescence  Ruling  (AR) 
86-17(9)  to  clarify  that  we  would  apply 
the  Owens  decision  to  claims  of 
children  redding  in  the  9th  Circuit.  (We 
are  publishing  a  notice  today  to  rescind 
AR  86-17(9)  effective  with  the  effective 
date  of  these  final  regulations.) 

Still  other  courts  have  held  that  the 
relevant  law  is  the  law  in  force  at  the 
time  the  child  appUes  for  benefits  (see 
Cox  on  behalf  of  (Jox  v.  Scbweiker.  684 
F.2d  310  (5th  Gr.  1982):  and  Hart  by 
and  t/uoug/i  Morse  v.  Bowen,  802  F.2d 
1334  (11th  Cir.  1986)). 

Recognizing  that  the  language  in 
section  216(h)(2)(A)  could  be  viewed  as 
ambiguous  and  has  not  been  interpreted 
the  same  by  all  courts,  we  are  amending 
our  policy  as  stated  in  §  404.354(b).  We 
believe  that  a  policy  that  permits  us  to 
apply  any  of  sever^  potentially 
appUcable  State  inheritance  laws  would 
best  effectuate  Congress'  intent  with 
regard  to  serving  the  interests  of  a 
surviving  child  bom  out  of  wedlodi. 
Therefore,  when  the  insured  is 
deceased,  we  will  determine  the  status 
of  such  a  child  by  applying  the  State 
inheritance  law  that  is  in  effect  when 
we  adjudicate  the  child's  claim  for 
benefits.  If  the  diild  does  not  have 
inheritance  rights  under  that  version  of 
State  law.  we  will  apply  the  State  law 
that  was  in  effect  when  the  insured 
died,  or  any  version  of  State  law  in 
effiect  from  the  time  the  child  first  could 
be  entitled  to  benefits  based  on  his  or 
her  application  until  the  time  we  make 
our  bael  decision  on  the  claim, 
whichever  vereion  is  more  boieficial  to 

the  child. 

We  also  explain  in  these  final 
regulations  how  we  will  determine 
which  law  was  in  effect  as  of  the  date 
of  death.  First  we  will  look  to  the 
inheritance  law  that  was  in  effect  on  the 
date  of  the  insured's  death.  Then,  if  a 
law  enacted  after  the  insured's  death  is 
retroactive  to  the  date  of  his  at  her 
death,  we  will  apply  that  law.  However, 
if  a  law  in  effect  at  the  time  of  deeth  was 
later  declared  unconstitutional,  we  Mdll 
apply  the  State  law  which  superseded 
the  unconstitutional  law. 

Regarding  the  child  of  a  living  insured 
worker,  our  rule  in  §  404.354(b) 
provided  that  the  Commissioner  will 
apply  the  inheritance  law  that  was  in 
effect  when  the  child's  claim  was  filed. 
We  are  amending  §§  404.354  and 
404.355  to  clarify  that  %ve  will  look  to 
the  versions  of  State  inheritance  laws 
that  were  in  effect  from  the  first  month 
for  which  the  child  could  be  entitied  to 
benefits  up  to  and  including  the  time  of 


our  final  decision  and  we  will  apply  the 
version  most  beneficial  to  the  child. 

State  Law  Time  Limits 

As  previously  stated,  section 
216(h)(2)(A)  of  the  Act  provides  that,  in 
detennining  whether  an  appUcant  is  the 
child  of  a  deceased  insured  individual, 
the  Commissioner  shall  apply  such  law 
as  would  be  apphed  in  determining  the 
devolution  of  intestate  perstmal 
property  by  the  courts  of  the  State  in 
which  the  insured  individual  was 
domiciled  at  the  time  of  his  or  her 
death.  That  section  further  sUtes  that  an 
apphcant  who,  according  to  such  law, 
would  have  the  same  status  relative  to 
taking  intestate  personal  property  as  a 
child  or  parent  shall  be  deemed  such 
respective  child  or  parent. 

Many  State  laws  impose  time  limits 
within  which  someone  must  act  to 
establish  paternity  for  purposes  of 
intestate  succession.  Such  time  limits 
are  intended  to  provide  for  an  orderly 
and  expeditious  settiement  of  estates. 
Since  this  is  not  the  purpose  of  Social 
Security  braiefite  for  children,  we 
provide  in  these  final  regulations  that 
we  will  not  apply  a  State's  time  limits 
within  which  a  diild's  relationship 
must  be  established  when  we  detennine 
the  child's  status  under  section 
216(h)(2)(A).  Not  applying  time  limits  is 
consistent  with  our  belief  that  such  a 
poUcy  on  applying  State  inheritance 
laws  will  best  serve  the  interests  of  the 
children  Congress  sought  to  protect 
when  it  enacted  section  216(h)(2)(A)  of 
the  Act 

Court  Order  Raqainmeats 

Some  State  laws  require  a  court 
determination  of  paternity  for  a  child 
bom  out  of  wedlock  to  have  inheritance 
rights.  In  determining  a  child's  status 
under  section  216(h)(2MA).  our  policy 
has  been  to  require  that  a  claimant 
submit  a  court  determination  of 
paternity  if  one  is  required  under  State 
inheritance  law.  However,  we  are 
revising  this  policy  by  stating  in  these 
mles  that,  regarding  a  State  tibat  requires 
a  court  determination  of  paternity,  we 
will  use  the  standard  of  proof  that  the 
State  court  would  use  as  the  basis  for 
such  a  determination,  but  we  will  not 
actually  require  a  determination  by  a 
State  court.  Of  course,  if  a  State  court 
with  jurisdiction  over  the  mattw 
declares  that  a  child  can  take  a  child's 
share  of  an  insured  individual's  estate 
under  intestate  inheritance  laws,  or  if  a 
State  court  determines  a  child's 
paternity  and  such  determinaticm  would 
prevail  in  that  State's  intestacy 
proceedings,  SSA  could  generally  rely 
on  such  State  court  findings.  So.  while 
we  will  not  require  an  appUcant  to 
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obtain  a  State  court's  determination,  we 
will  be  guided  by  such  detennination 
that  an  applicant  has  obtained,  subject 
to  the  prerequisites  stated  in  Social 
Security  Ruling  83-37c  for  accepting 
State  court  determinations.  Those 

!>rerequisites  are:  (1)  an  issue  in  a  claim 
or  Social  Security  benefits  previously 
has  been  determined  by  a  State  court  of 
competent  jurisdiction:  (2)  this  issue 
was  genuinely  contested  before  the  State 
court  by  parties  with  opposing  interests: 

(3)  the  issue  falls  within  the  general 
category  of  domestic  relations  law;  and 

(4)  the  resolution  by  the  State  trial  court 
is  consistent  with  the  law  enimciated  by 
the  highest  court  in  the  State. 

If  we  evaluate  paternity  by  using  the 
same  standards  that  the  appropriate 
State  court  would  use  if  the  issue  were 
properly  before  it,  we  believe  we  will 
satisfy  the  intent  of  section  216(h)(2)(A) 
that  we  apply  "such  law  as  would  be 
applied"  by  the  State  court  to  determine 
inheritance  rights.  We  believe  that  the 
requirement  of  section  216(h)(2)(A)  to 
apply  State  law  mil  be  satisfied  if  we 
apply  the  same  substantive  standard  as 
a  State  court  would  apply  to  determine 
paternity. 

Legally  Adopted  Child 

The  provisions  for  paying  benefits  to 
children  of  an  insured  individual  were 
added  to  the  Act  by  the  Social  Security 
Act  Amendments  of  1939  (Public  Law 
76-379).  Our  policy  for  determining 
whether  an  applicant  qualifies  as  the 
"child"  of  an  insured  individual  has 
always  been  that  we  apply  State  law  on 
inheritance  rights  to  determine  the 
status  under  the  Act  of  a  natural  child, 
i.e..  biological  child,  and  State  law  on 
adoption  to  determine  the  status  of  a 
child  legally  adopted  by  the  insured.  To 
avoid  any  uncertainty  about  our  policy, 
we  are  amending  our  regulations  to  state 
more  clearly  how  we  determine  a 
child's  status  as  an  individual's  natural 
child  or  adopted  child. 

Section  202(d)(1)  of  the  Act  provides 
for  benefits  to  a  child  as  defineid  in 
section  216(e)  of  the  Act.  Section  216(e) 
states,  in  part,  that  the  term  "child" 
means  the  child  or  legally  adopted  child 
of  an  individual.  Section  216(e)  fiulher 
states  the  requirements  for  a  person  to 
be  deemed  the  legally  adopted  child  of 
a  deceased  individud.  Se^on  216(e) 
thus  distinguishes  between  a  natural 
child  and  an  adopted  child. 

Further,  section  216(h)(2)(A)  provides 
that  the  status  of  an  applicant  for 
benefits  as  a  child  (as  opposed  to  a 
legally  adopted  child,  a  stepchild,  or 
other  type  of  individual  who  can  qualify 
under  section  216(e)  of  the  Act  as  a 
"child"  for  purposes  of  section  202(d)  of 
the  Act)  is  determined  by  applying  the 


law  on  devolution  of  intestate  personal 
property  that  would  be  applied  by  the 
courts  in  the  State  of  the  insured 
individual's  domicile.  This  is  a  test  for 
the  status  of  a  natural  child. 

The  legislative  history  of  sections 
216(e)  and  216(h)(2)(A)  shows  that 
Congress  intended  us  to  use  section 
■216(h)(2)(A)  to  determine  the  status  of 
natural  (±ildren.  Section  209(k). 
enacted  in  1939.  provided  the  first 
definition  of  "child"  by  stating  in  part 
that  the  term  means  the  child  of  an 
individual,  the  stepchild  of  an 
individual,  and  a  child  legally  adopted 
by  an  individual  before  the  adopting 
individiial  attained  age  60  and  prior  to 
the  beginning  of  the  twelfth  month 
before  the  month  in  which  he  or  she 
died.  Section  209(m).  also  enacted  in 
1939.  contained  language  that  is  the 
same  as  the  present  section  216(h)(2)(A) 
and  described  how  we  determine 
whether  an  applicant  is  the  child  of  the 
insured  individual. 

Then  in  1946.  Congress  amended 
section  209(k)  to  allow  some  children 
adopted  by  individuals  aged  60  w  older 
to  receive  benefits.  Congress' 
explanation  of  the  amended  section 
209(k)  was  that  under  existing 
provisions  of  the  Act.  a  stepchild  or  an 
adopted  child  is  not  a  "child"  for 
benefit  purposes  unless  certain 
conditions  are  met.  H.R.  Rep.  No.  2526. 
79th  Cong..  2d  Sess.  26  (1946);  S.  Rep. 
No.  1862,  79th  Cong..  2d  Sess.  34 
(1946).  Thus,  since  the  first  provision 
for  paying  benefits  to  children  of  an 
insured  worker,  there  has  been  a  clearly 
defined  distinction  between  natural 
children  and  adopted  children  and 
clearly  defined  conditions  for 
determining  the  status  of  an  adopted 
child,  which  conditions  are  not  afiiscted 
by  section  216(h)(2)(A). 

Along  with  the  structure  of  the  Act 
and  the  legislative  history  of  provisions 
defining  "child."  we  have  consistently 
interpreted  the  State  intestacy  law 
provisions  of  section  216(h)(2)(A)  as  not 
applying  to  children  legally  adopted  by 
the  insured  individual.  Our  first 
regulation  on  the  status  of  a  child  was 
published  in  1940.  That  regulation 
defined  a  "child"  as  a  son  or  daughter 
(by  blood)  of  a  wage  ecuner  and  then 
went  on  to  define  "adopted  children." 
5  FR  1880  (May  21. 1940).  We  have 
maintained  that  position  from  the  first 
regulation  to  the  present.  In  the  present 
§  404.354.  we  state  that  a  child  may  be 
related  to  the  insured  as  a  natural  child, 
legally  adopted  child,  stepchild, 
grandchild,  stepgrandchild.  or  equitably 
adopted  child.  In  §  404.355,  we  explain 
the  conditions  for  eligibility  as  a  natural 
child,  which  include  applying  State 
inheritance  law.  and  in  %  404.356  we 


state  the  requirement  for  eligibility  as  a 
leoallv  adopted  child. 

In  these  final  regulations,  we  are 
amending  $  404.356  to  ejqpUcitly 
provide  that  we  will  detennine  an 
applicant's  status  as  a  legally  adopted 
diild  by  applying  the  adoption  laws  of 
the  State  or  foreign  country  where  the 
adoptim  took  place. 

Addition  of  Norlfaani  Mariana  Islands 

Further,  we  are  adding  the  Northern 
Mariana  Islands  to  the  names  of  entities 
whose  laws  we  will  use  to  determine  a 
child's  relationship  to  the  insured 
individual,  depending  on  his  or  her 
permanent  home. 

ComnMnts  on  Notica  of  Prapoaed 
Rulemaking  (NPSM) 

On  January  30. 1997.  we  published 
proposed  rules  in  the  Federal  Register 
at  62  FR  4494  and  provided  a  60-day 
period  for  interested  individuals  to 
comment.  We  received  three  letters  with 
comments.  One  conunenter  said  the 
proposed  regulations'  use  of  the  law 
most  beneficial  to  the  interests  of  the 
child  is  a  positive  change  which  is 
consistent  with  the  Personal 
Responsibility  and  Woric  Opportimity 
Reconciliation  Act  of  1996  (Public  Law 
104-193).  Following  are  summaries  of 
the  other  two  comments  and  oui 
responses  to  them. 

Comment:  One  conunenter  suggested 
that  a  mechanism  be  implemented 
whereby  SSA  would  notify  the  State 
Child  Support  Enforcement  agency  of 
all  paternity  determinations  we  make. 

Response:  A  detennination  of 
paternity  made  by  SSA  is  not  the 
equivalent  of  an  administrative  order  of 
paternity  required  by  the  States. 
Paternity  determinations  made  by  SSA 
are  used  only  for  SSA  purposes. 

Comment:  One  conunenter  was 
concerned  that  proposed  §404.355 
might  be  interpreted  such  that  a  child 
bom  out  of  wedlock  for  whom  paternity 
was  not  established  while  the  insured 
was  alive  would  not  qualify  as  the  child 
of  the  insured.  The  conunenter 
suggested  that  we  add  darifyring 
language  to  §  404.355(a)(3)  to  address 
this  issue. 

Response:  We  have  revised 
§  404.355(a)  to  clarify  that  paragraphs  1 
through  4  are  alternative  means  of 
establishing  a  child's  status  under  the 
Act.  As  revised,  subsection  (a)  provides 
that  a  child  may  be  eligible  for  benefits 
as  the  insured's  natiual  child  if  the 
child  qualifies  under  any  of  the  four 
paragraphs. 

Alter  considering  the  comments  on 
the  proposed  regulations,  we  have 
revised  §  404.355(a).  as  discussed  in  the 
response  to  the  public  comment.  We 
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have  also  revised  paragraph  (b)(3)  of 
§  404.355  to  clarify  the  rule  on  selecting 
the  State  law  that  we  apply  in 
determining  the  relationship  between  a 
child  and  an  insured  individual  when 
the  insured  is  alive  at  the  time  the  child 
applies  for  benefits  on  the  insured's 
earnings  record.  As  revised,  paragraph 
(b)(3)  provides  that  we  determine  the 
State  where  the  insiued  individual  had 
his  or  her  permanent  home  when  the 
child  applies  for  child's  insiuanoe 
benefits,  and  we  apply  the  law  of  that 
State.  In  addition,  we  have  made  several 
minor,  nonsubstantive  revisions  to  the 
rules.  With  these  exceptions,  we  are 
publishing  the  proposed  regulations 
unchanged  as  final  regulations. 

Regolatory  Procadures 

Regulatory  Flexibility  Ad 

We  certify  that  these  final  regulations 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  because  they  affect  only 
individuals.  Therefore,  a  regulatory 
flexibility  analysis  as  provided  in  the 
Regulatory  Flexibility  Act.  as  amended, 
is  not  required. 

Executive  Order  12866 

We  have  consulted  with  the  Office  of 
Management  and  Budget  (OMB)  and 
determined  that  these  final  rules  do  not 
meet  the  criteria  for  a  significant 
regulatory  action  under  Executive  Order 
12866.  Thus,  they  were  not  subject  to 
OMB  review. 

Paperwork  Reduction  Act 

These*  final  regulations  impose  no 
additional  reporting  or  recordkeeping 
requirements  necessitating  clearance  by 
OMB. 

List  ofSnbiects  in  20  CFR  Part  404 

Administrative  practice  and 
procedure.  Blind.  Disability  benefits. 
Old-Age.  Survivors  and  Disability 
Insiuance.  Reporting  and  recordkeeping 
requirements.  Social  Security. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  96.001  Social  Security- 
Dinability  Insurance;  96.002  Social  Security- 
Retirament  Insiuvnca;  96.004  Social  Security- 
Survivors  Insurance) 

Dated:  October  20. 1998. 
Kannett  S.  Apfel. 
Commission^'  of  Social  Security. 

For  the  reasons  set  out  in  the 
preamble,  we  are  amending  subpart  D  of 
part  404  of  chapter  lH  of  title  20  of  the 
Code  of  Federal  Regulations  as  set  forth 
below. 


PART  404— FEDERAL  OLD-AGE. 
SURVIVORS  AND  DISABIUTY 
INSURANCE  (1950-    ) 

Subpart  D— (Amended!! 

1.  The  authority  citation  for  subpart  D 
of  part  404  continues  to  read  as  follows: 

AHthoritjr:  Sees.  202, 203(a)  and  (b).  205(a), 
216.  223,  225,  228(a)-(e).  and  702(a)(5)  of  the 
Social  Security  Act  (42  U.S.C  402. 403(a) 
and  (b),  40S(a),  416, 423, 425, 428(a>-<e).  and 
902(aM5)). 

2.  Section  404.354  is  revised  to  read 
as  follows: 


1404.354    YourraMlonatilptottial 

You  may  be  related  to  the  insured 
person  in  one  of  several  ways  and  be 
entitled  to  benefits  as  his  or  her  child, 
i.e..  as  a  natural  child,  legally  adopted 
child,  stepchild,  grandchild, 
stepgrandchild.  or  equitably  adopted 
child.  For  details  on  now  we  determine 
your  relationship  to  the  insured  person, 
see  §§  404.355  throu^  404.359. 

3.  Section  404.355  is  revised  to  read 
as  follows: 


f  404.356 
cMMT 


Who  ia  «M  hMurad'a  natural 


(a)  Eligibility  as  a  natural  child.  You 
may  be  eligible  for  benefits  as  the 
insiued's  natural  child  if  any  of  the 
following  conditions  is  met: 

(1)  You  could  inherit  the  insured's 
personal  property  as  his  or  her  natural 
child  under  State  inheritance  laws,  as 
described  in  paragraph  (b)  of  this 
section. 

(2)  You  are  the  insured's  natural  child 
and  the  insured  and  yaui  mother  or 
father  went  through  a  ceremony  which 
would  have  resulted  in  a  valid  marriage 
betiween  them  except  for  a  "legal 
impediment"  as  described  in 

§  404.346(a). 

(3)  You  are  the  insured's  natural  child 
and  your  mother  or  father  has  not 
married  the  insured,  but  the  insured  has 
either  acknowledged  in  writing  that  you 
are  his  or  her  child,  been  decreed  by  a 
court  to  be  your  father  or  mother,  or 
been  ordwod  by  a  court  to  ccmtribute  to 
your  support  because  you  are  his  or  her 
child.  If  the  insured  is  deceased,  the 
acknowledgment,  court  decree,  or  court 
order  must  have  been  made  or  issued 
before  his  or  her  death.  To  determine 
whether  the  conditions  of  entitlement 
are  met  throughout  the  first  month  as 
stated  in  §  404.352(a).  the  written 
acknowledgment,  court  decree,  or  court 
order  wiU  he  considered  to  have 
occiured  on  the  first  day  of  the  month 
in  which  it  actually  occurred. 

(4)  Your  mother  or  father  has  not 
married  the  insiued  but  you  have 
evidence  other  than  the  evidence 


described  in  paragraph  (a)(3)  of  this 
section  to  show  that  the  insured  is  your 
natural  father  or  mother.  Addition^y, 
you  must  have  evidence  to  show  that 
the  insured  was  either  living  with  you 
or  contributing  to  your  support  at  the 
time  you  applied  for  benefits.  If  the 
insured  is  not  alive  at  the  time  of  your 
application,  you  must  have  evidence  to 
show  that  the  insiired  was  either  living 
with  you  or  contributing  to  yoiu  support 
when  he  or  she  died.  See  §  404.366  for 
an  explanation  of  the  terms  "living 
with"  and  "contributions  for  support." 

(b)  Use  of  State  Laws— (1)  General.  To 
decide  whether  you  have  inheritance 
rights  as  the  natural  child  of  the 
insured,  we  use  the  law  on  inheritance 
rights  that  the  State  courts  would  use  to 
decide  whether  you  could  inherit  a 
child's  share  of  the  insiu«d's  personal 
property  if  the  insured  were  to  die 
without  leaving  a  will.  If  the  insured  is 
living,  we  look  to  the  laws  of  the  State 
¥^iere  the  insured  has  his  or  her 
pennanent  home  when  you  apply  for 
benefits.  If  the  insured  is  deceased,  we 
look  to  the  laws  of  the  Sute  where  the 
insured  had  his  or  her  pennanent  home 
when  he  or  she  died.  If  the  insured's 
permanent  home  is  not  or  was  not  in 
one  of  the  50  States,  the  Commonwealth 
of  Puerto  Rico,  the  Virgin  Islands. 
Guam.  American  Samoa,  or  the 
Northern  Mariana  Islands,  we  will  look 
to  the  laws  of  the  District  of  Columbia. 
For  a  definition  of  permanent  home,  see 
§  404.303.  For  a  further  discussion  of 
the  State  laws  we  use  to  determine 
whether  you  qualify  as  the  insured's 
natural  diild,  see  paragraphs  (b)(3)  and 
(b)(4)  of  this  section.  If  these  laws  would 
permit  you  to  inherit  the  insured's 
posonal  property  as  his  or  her  child,  we 
will  consider  you  the  child  of  the 
insured. 

(2)  Standards.  We  will  not  apply  any 
State  inheritance  law  requirement  that 
an  action  to  establish  paternity  must  be 
taken  within  a  specified  period  of  time 
measured  from  tne  worker's  death  or  the 
diild's  birth,  or  that  an  action  to 
establish  paternity  must  have  been 
started  or  completed  before  the  worlcer's 
death.  If  applicable  State  inheritance 
law  requires  a  court  determination  of 
paternity,  we  will  not  require  that  you 
obtain  such  a  determination  but  will 
decide  your  paternity  by  using  the 
standard  of  proof  that  the  State  court 
would  use  as  the  basis  for  a 
determination  of  patemitv. 

(3)  Insured  is  living.  If  tne  insured  is 
living,  we  apply  the  law  of  the  State 
where  the  insured  has  his  or  her 
permanent  home  when  you  file  your 
application  for  benefiu.  We  apply  the 
version  of  State  law  in  effect  when  we 
make  our  final  decision  on  your 
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application  for  benefits.  If  you  do  not 
qualify  as  a  child  of  the  insured  under 
that  version  of  State  law,  we  look  at  all 
versions  of  State  law  that  were  in  effect 
from  the  first  month  for  which  you 
could  be  entitled  to  benefits  up  imtil  the 
time  of  our  final  decision  and  apply  the 
version  of  State  law  that  is  most 
beneficial  to  you. 

(4)  Insured  is  deceased.  If  the  insujed 
is  deceased,  we  apply  the  law  of  the 
State  where  the  insured  had  his  or  her 
permanent  home  when  he  or  she  died. 
We  apply  the  version  of  State  law  in 
efiiact  when  we  make  our  final  decision 
on  your  application  for  benefits.  If  you 
do  not  qualify  as  a  child  of  the  insured 
under  that  version  of  State  law,  we  will 
apply  the  version  of  State  law  that  was 
in  effisct  at  the  time  the  insured  died,  or 
any  version  of  State  law  in  effect  bom 
the  first  month  for  which  you  could  be 
entitled  to  benefits  up  until  our  final 
decision  on  your  application.  We  will 
apply  whichever  version  is  most 
beneficial  to  you.  We  use  the  following 
rules  to  determine  the  law  in  effect  as 
of  the  date  of  death: 

(i)  If  a  State  inheritance  law  enacted 
after  the  insured's  death  indicates  that 
the  law  would  be  retroactive  to  the  time 
of  death,  we  will  apply  that  law;  or 

(ii)  If  the  inheritance  law  in  effect  at 
the  time  of  the  insiued's  death  was  later 
declared  unconstitutional,  we  will 
apply  the  State  law  which  superseded 
the  unconstitutional  law. 

4.  Section  404.356  is  amended  by 
adding  a  sentence  at  the  end  to  read  as 
follows: 

§404.360   Wlwtothelneurad'slegMy 

*  *  *  We  apply  the  adoption  laws  of 
the  State  or  foreign  country  where  the 
adoption  took  place,  not  the  State 
inheritance  laws  described  in  $  404.355, 
to  determine  whether  you  are  the 
insured's  legally  adopted  child. 

(PR  Doc.  98-20707  Piled  10-27-96;  6:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  101 

[DodBMNatTN-OSa^ 

Food  LaboHng:  Warning  and  Nolico 
Stalomont;  LaboHng  of  Juico  Products; 
Tschnical  SdsntMc  Workshops; 
Roquosts  for  Additional  TImo  to 
Achisvs  tho  PaltMgon  Roduction 
Standard 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

action:  Technical  scientific  woricshops; 

requests  for  additional  time  to  achieve 

the  pathogen  reduction  standard;  rule 

related. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  annoimcing 
two  technical  scientific  workshops  to 
discuss  and  clarify  issues  related  to  the 
implementation  of  the  agency's  rule 
requiring  a  warning  statement  for 
certain  juice  products.  In  particular,  the 
workshops  will  address  the  pathogen 
reduction  interventions  that  have  been 
developed  for  citrus  fuice  production 
and  the  methods  for  measuring  and 
validating  such  systems.  FDA  is  also 
announcing  a  process  by  which 
individual  manufacturers  of  citrus 
juices  may  request  additional  time, 
beyond  the  current  compliance  date  of 
November  5, 1998.  to  implement  a 
validated  system  of  control  measures 
that  achieves  the  required  reduction  in 
pathogenic  microorganisms. 
Manufactuirers  who  implement  such 
control  measures  will  not  be  required  to 
use  the  warning  statement  on  their  juice 
products.  These  actions  are  being  taken 
in  response  to  requests  from  several 
fresh  citrus  juice  manufJacturers  that 
have  indicated  they  want  to  implement 
improved  controls  but  need  additional 
time  to  do  so. 

DATES:  The  technical  scientific 
workshops  will  be  held  on  November 
12. 1998.  and  on  November  19. 1998. 
Both  workshops  will  be  from  8:30  a.m. 
to  5:30  p.m.  Registration  for  the 
woriuhops  will  be  provided  on  a  first 
come,  first  served  basis  and  must  be 
received  by  November  6, 1998. 

Individual  fresh  citrus  jmce  producers 
may  request  additional  time  to  comply 
with  the  pathogen  reduction  standard  in 
§101.17(g)(7)(i)  (21  CFR  101.17(g)(7)(i)) 
until  December  19. 1998.  For  requests 
for  additional  time,  see  the  FDA  District 
Directors  listed  under  the 
SUPPLEMENTARY  MFORMATKM  section  of 
this  dociunent. 


ADDRESSES:  The  technical  scientific 
woikshops  will  be  held  at  the  following 
locations: 
The  November  12. 1998.  workshop 
will  be  held  at  the  Citrus  Research 
and  Education  Center.  University  of 
Florida.  Lake  Alfired.  FL  33850. 
941-956-1151  and 
the  November  19. 1998.  workshop 
will  be  held  at  the  FDA  District 
Office.  19900  MacArthur  Blvd.. 
suite  300.  Irvine.  CA  90015-2486, 
949-252-7592. 
For  requests  for  additional  time,  see 
the  FDA  District  Directors  listed  under 
the  SUPPLEMENTARY  MFORMATKM  section 
of  this  dociunent. 
ron  FURTHER  MFORMATKM  CONTACT: 

To  register  for  a  technical  workshop, 
please  contact  Catherine  M.  DeRoever. 
Center  for  Food  Safety  and  Applied 
Nutrition  (CFSAN)  (HFS-22).  Food  and 
Drug  Administraticm.  200  C  St.  SW.. 
Washington.  DC  20204.  202-205-42^ 
FAX  202-205-4970  or  e-mail  ^ 

"cderoeveObangate.fda.gov". 
Registration  information  (including 
name,  title,  firm  name,  address, 
telephone  and  fax  numbers)  must  be 
received  no  later  than  November  6. 
1998. 

For  information  on  requests  for 
additional  time  to  achieve  the  pathogen 
reduction  standard,  please  contact,  as 
listed  in  the  SUPPLEMENTARY 
INFORMATION  section  of  this 
document,  the  Director  of  the  FDA 
District  Office  in  which  the  firm  is 
located. 

If  you  need  special  accommodations 
due  to  a  disability,  please  contact 
Catherine  M.  DeRoever  at  the  previous 
address  at  least  7  days  in  advance. 

Interested  persons  should  note  that 
additional  information  regarding  the 
technical  scientific  workshops,  making 
requests  for  additional  time  and  other 
relevant  information  will  be  posted  on 
CFSAN's  web  site. 
"www.cf5an.fda.gov."  as  it  becomes 
available.  Accordingly,  such  persons 
may  wish  to  visit  that  web  site  on  a 
regular  basis  until  the  woricshop 
convenes. 

SUPPLEMENTARY  MFORMATKM:  Requests 
by  individual  dtnis  firms  for  additional 
time  to  implement  control  measures  and 
validate  that  the  process  achieves  the 
pathogen  reduction  in  §  101.17(g)(7)(i) 
should  be  addressed  to  the  Director  of 
the  FDA  District  in  which  the  firm  is 
located.  For  firms  in  Florida,  Texas, 
Arizona,  and  California  the  addresses 
are: 

Douglas  Tolen.  District  Director.  FDA 
Florida  District  Office.  7200  Lake 
Ellenor  Dr..  suite  120.  Orlando,  FL 
32809.  407-475-4700; 
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Joseph  Baca.  District  Director.  FDA 
Dallas  District  Office,  3310  Live  Oak  St.. 
Dallas.  TX  75204. 214-655-5315;  or 
Elaine  C.  Messa.  District  Director, 
FDA  Los  Angeles  District  Office,  19900 
MacArthur  Blvd.,  suite  300.  Irvine.  CA 
92612-2445. 949-798-7714. 

In  the  Federal  Register  of  July  8. 1998 
(63  FR  37030).  FDA  published  a  final 
regulation  that  requires  a  warning 
statement  on  fruit  and  vegetable  juice 
products  that  have  not  been  processed 
to  prevent,  reduce,  or  eliminate 
pathogenic  microorganisms  that  may  be 
present  in  such  juices.  The  regulation 
provides  that  the  warning  statement 
requirement  does  not  apply  to  a  juice 
that  has  been  processed  in  a  manner 
-  that  will  produce,  at  a  minimum,  a 
reduction  in  the  pertinent 
microorganism  of  at  least  a  5-log 
magnitude  (i.e..  100.000  fold).  In  the 
preamble  to  the  proposed  nile  (63  FR 
20486.  April  24. 1998).  FDA  recognized 
that  pasteurization  is  a  process  that  can 
produce  the  5-log  reduction.  The  agency 
also  noted  that  manufecturers  may  be 
able  to  use  other  technologies  and 
practices,  individually  or  in 
combination  (such  as  a  combination  of 
eliminating  use  of  drops,  brushing, 
washing  and  using  sanitizers)  to  achieve 
the  5-log  reduction,  provided  that  the 
manu&cturer's  process  is  validated  to 
adueve  the  5-log  reduction  in  the  target 
microorganism. 

In  the  preamble  to  the  final 
regulation.  FDA  stated  its  expectation 
that  citrus  juice  processors  should  be 
able  to  achieve  and  validate  a  5-log 
reduction  without  pasteurization  (63  FR 
37030  at  37042).  FDA  also  indicated 
that  it  would  be  willing  to  meet  with 
manufacturers  or  groups  of 
manufecturers  to  discuss  and  evaluate 
their  proposed  processes.  In  addition. 
FDA  stated  that  in  order  to  help 
processors  meet  the  pathogen  reduction 
standard,  the  agency  would  make 
available,  in  accordance  with  21  CFR 
part  20  of  its  regulations,  information 
received  by  the  agency  regarding 
processes  that  have  been  validated  to 
achieve  a  5-log  reduction. 

FDA  has  received  requests  fix>m 
several  manufacturers  of  fresh  citrus 
juice  for  18-additional  months  beyond 
the  November  5, 1998,  compliance  date 
for  the  warning  statementjequirement 
to  permit  such  firms  to  develop  and  to 
validate  procedures  that  will  achieve 
the  5-log  reduction  in  dtnis  juices.  In 
discussions  with  the  agency,  there  was 
evidence  of  widespread  confiision 
among  juice  manufacttuers  as  to  how 
FDA  expects  the  5-log  reduction  to  be 
achieved. 

Upon  consideration  of  the  fresh  dtrus 
juice  manufecturers'  request  and  in  light 


of  other  informaticm  before  the  agency 
regarding  progress  made  by  some  dtrus 
juice  manufacturers  in  identifying 
effective  mechanisms  for  pathogen 
reduction.  FDA  has  developed  a  two- 
part  strategy  to  respond  to  these 
requests.  First.  FDA  will  sponsor  two 
technical  sdentific  wtnkshops  far  the 
dtrus  juice  industry,  open  to  the  public, 
on  November  12  and  November  19. 
1998.  Each  workshop  will  indude  a 
discussion  of  the  control  measures  of 
which  FDA  is  aware  that  are  being  used 
for  dtrus  juice  production  and  of  the 
methods  for  measuring  and  validating 
the  effectiveness  of  the  measures  in 
reducing  pathogens.  FDA  believes  that 
these  workshops  will  provide  an 
opportunity  for  industry  representatives 
and  other  membws  of  the  public  to 
share  information  regarding  control 
measiues  that  are  believed  to  achieve 
the  5-log  reduction.  Paitidpants  are 
requested  to  bring  to  the  woriiLshop  at 
least  150  copies  of  any  written  or 
published  materials  they  wish  to 
distribute  at  the  woricshop.  Agency 
experts  will  be  available  to  answer 
technical  questions. 

Second,  as  noted,  several  firms  have 
requested  that  FDA  extend  the  final 
rule's  compliance  date  for  citrus  juices 
to  permit  those  firms  additional  time  to 
develop  and  validate  intervention 
measures  that  achieve  the  S-log 

Gthogen  reduction  standard.  FDA 
lieves  that  a  formal  extension  of  the 
r\ile's  compliance  date  is  not  feasible  in 
the  current  drcmnstances  because  such 
eictension  would  arguably  require  notice 
and  comment  rulemaking.  Nevertheless. 
FDA  believes  that  under  certain 
conditions  (which  are  enumerated  as 
follows),  it  would  be  an  appropriate 
exercise  of  the  agency's  enforcement 
discretion  to  suspend  enforcement  of 
the  final  rule  for  a  limited  period  of 
time.  In  particular.  FDA  will  consider 
such  an  exerdse  of  its  enforoement 
discretion  for  those  dtrus  juice 
producers  who  no  later  than  December 
19, 1998.  request  such  consideration 
and  who  mue  the  following 
commitments  in  writing: 

(1)  The  firm  agrees  to  use  the  time 
period  between  November  4. 1998.  and 
July  8. 1999.  to  develop,  adapt,  and 
validate  procedures  that  are  suffident  to 
achieve  a  5-log  reduction  in  the 
pertinent  micnxnganism;  and, 

(2)  The  firm  agrees  to  establish 
interim  protection  measures  in  the  form 
of  a  system  that  applies  hazard  analjrsis 
and  critical  control  point  (HAOCP) 
prindples.  This  interim  system  wrill 
indude.  at  a  minimum,  good 
manufacturing  practices  and  spedfic 
control  measvires  such  as  chemical 
washing  and  brushing  of  the  fruit. 


f^nitiring,  culling  of  damaged  fruit,  and 
utilization  of  only  those  types  of  fruit 
with  skins  that  are  suffidentiy  smooth 
and  durable  to  be  cleanable  and  to 
remain  intact  after  cleaning;  and, 

(3)  The  firm  agrees  to  comply  with  the 
provisions  of  the  warning  label 
regulation  (§  101.17  (g))  no  later  than 
July  8, 1999.  As  a  result  of  this 
commitment,  the  firm  will  use  the 
warning  label  on  its  products  beginning 
July  8. 1999,  if  it  has  been  unable  to 
implement  validated  control  measures 
that  achieve  the  5-log  rBducti<m. 

FDA  believes  that  this  two-part 
strategy  is  reasonable  and  will  provide 
appropriate  public  health  protection.  As 
nc^ed  in  the  warning  statement 
rulemaking,  because  the  warning 
statement  provides  consumers  Mrith 
important  information  about  the  risk  of 
foodborne  illness,  the  warning 
requirement  contributes  to  public  health 
protection  in  that  it  allows  consiuners  to 
make  informed  purchase  decisions.  In 
FDA's  view,  this  warning  statement 
requirement  is  primarily  an  interim  step 
designed  to  reduce  the  risk  of  fresh  juice 
consumption  pending  completion  of  a 
final  HACCF  mle  and  its 
implementation.  However,  because  the 
warning  statement  requirement  may 
nevertheless  allow  contaminated  juice 
products  to  reach  the  marketplace,  FDA 
does  not  exped  the  statement  to  Iw  as 
eSsctive  in  protecting  consumers  as 
would  a  validated  5-log  reducticm 
program.  FDA  believes  it  is  appropriate 
to  consider  exerdsing  its  enforoement 
discretion  where,  as  a  result  of  such 
exerdse,  the  agency  can  provide  an 
incentive  for  dtrus  juice  processing 
firms  to  produce  safe  juice  earUer  than 
such  firms  would  otherwise  do. 

Because  of  the  relationship  between 
particular  provisions  in  the  warning 
statement  regulation  and  the  HAOCP 
proposal.  FDA  is  announcing  its 
intention  to  reopen  the  comment  period 
on  die  juice  HAOCP  proposal  (63  FR 
20450)  entiUed  "Hazard  Analysis  and 
Critical  Control  Point  (HAOCP); 
Procedures  for  the  Safe  and  Sanitary 
Processing  and  Importing  of  Juice."  This 
reopening  will  allow  information  and 
data  presented  at  the  workshop  to  be 
induded  in  the  record  of  the  HAOCP 
rulemaking.  A  Federal  Ragirter 
dociunoit  announcing  the  reopening  of 
the  juice  HACCP  proposal  comment 
period  will  be  pubUshed  at  a  later  date. 
Transcripts  of  the  workshops  will  be 
prepared.  Copies  of  the  transcripts  may 
be  requested  in  writing  from  the 
Freedom  of  Information  Office  (HF1-35). 
Food  and  Drug  Administration.  5600 
Fishers  Lane.  rm.  12A-16,  Rockville. 
MD  20857.  approximately  15-WOTking 
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days  after  the  meetings  at  a  cost  of  10 
cents  per  page. 

Dated:  October  23. 1998. 
Williaa  B.  Schultz, 
Deputy  Commissioner  for  Policy. 
|FR  Doc.  98-28901  Filed  10-23-98;  3:47  pm| 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Onig  Administration 

21  CFR  Part  172 
[Doetotlk>.97F-03aq 

Food  Addttlvaa  Pannltlad  For  Direct 
AddHlon  to  Food  For  Human 
Consumption;  Polydoxtroso 

AOCNCV:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Final  rule. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
food  additive  regulations  to  permit 
aqueous  transition  metal  catalytic 
hydrogenation  in  the  production  of 
polydextrose  and  to  adopt  the 
specifications  for  polydextrose  of  the 
Food  Chemicals  Codex.  4th  ed.,  1996. 
This  action  is  in  response  to  a  petition 
filed  by  Cultor  Food  Science,  Inc. 
DATES:  This  regulation  is  effective 
October  28, 1998:  written  objections  and 
requests  for  a  hearing  by  November  27, 
1998.  The  Director  of  the  Office  of  the 
Federal  Register  approves  the 
incorporation  by  reference  in 
accordance  with  5  U.S.C  552(a)  and  1 
CFR  part  51  of  certain  publications  in 
§  172.841(b)  (21  CFR  172.841(b), 
October  28. 1998. 

AOOncsSES:  Submit  written  objections  to 
the  Dockets  Management  Branch  (HFA- 
305).  Food  and  Drug  Administration. 
5630  Fishers  Lane.  rm.  1061.  Rockville. 
MD  20852. 

FOR  FURTHER  INFORMATION  OONTACT: 
Rosalie  M.  Angeles,  Center  for  Food 
Safety  and  Applied  Nutrition  (HFS- 
206).  Food  and  Drug  Administration. 
200  C  St.  SW..  Washington,  DC  20204, 
202-41&-3107. 

SUPPUMENTART  MFORMATION:  In  a  notice 
published  in  the  Federal  Register  of 
September  25. 1997  (62  FR  50387).  FDA 
announced  that  a  food  additive  petition 
(FA?  7A4556)  had  been  filed  by  Cultor 
Food  Science.  Inc.  205  East  4 2d  St.. 
New  York.  NY  10017.  proposing  that 
S  172.841  Polydextrose  (21  CFR  172.841) 
be  amended  to  permit  aqueous 
transition  metal  catalytic  hydrogenation 
in  the  production  of  polydextrose  and  to 
adopt  the  specifications  for 


polydextrose  of  the  Food  Chemicals 
Codex.  4th  ed.  1996.  pp.  297-300. 
The  proposed  optional  transition 
metal  catalytic  hydrogenation  step  in 
the  production  of  polydextrose  yields  a 
partially  reduced  form  of  polydextrose 
in  which  the  glucose  moiety  of  glucose- 
terminated  polydextrose  polymers  and 
the  residual  glucose  monomers  are 
converted  to  sorbitol  moieties.  The 
petitioner  submitted  data  demonstrating 
that  this  partially  reduced  form  of 
polydextrose  is  functionally  equivalent 
to  the  currenUy  regulated  polydextrose 
and  that  no  new  chemical  species  are 
formed  as  a  result  of  the  proposed 
hydrogenation  step.  These  data  also 
show  that  the  components  of 
polydextrose  produced  by  the  proposed 
hydrogenation  step  are  the  same  as  the 
compounds  of  the  currently  regulated 
polydextrose  and  that  only  the  relative 
amounts  of  sorbitol-terminated 
polydextrose  and  of  free  sorbitol  are 
changed.  The  proposed  adoption  of  the 
specifications  for  polydextrose  in  the 
Food  Chemicals  Codex,  4th  ed..  will 
allow  the  partially  reduced  form  of 
polydextrose.  with  increased  residual 
free  sorbitol,  to  meet  the  specifications 
for  polydextrose. 

No  new  uses  and  no  changes  in 
ciurent  use  leveb  of  polydextrose  are 
proposed  in  the  petition.  Polydextrose 
produced  by  the  proposed 
hydrogenation  step  is  expected  to  be 
used  as  a  replacement  for  the  currently 
regulated  polydextrose.  Therefore,  FDA 
concludes  that  there  will  be  no  increase 
in  dietary  exposure  to  polydextrose 
from  the  promulgation  of  this 
amendment  to  the  regulation  (Ref.  1). 

Based  on  its  evaluation  of  the  data  in 
the  petition  and  other  relevant  material 
in  its  files,  FDA  concludes  that  the 
reduced  form  of  polydextrose  produced 
by  the  proposed  optional  hydrogenation 
step  is  safe,  that  it  will  achieve  its 
intended  technical  effect,  and  that 
therefore,  the  regulations  should  be 
amended  as  set  forth  below. 

In  accordance  with  $  171.1(h)  (21  CFR 
171.1(h)).  die  petition  and  the 
documents  that  FDA  considered  and 
relied  upon  in  reaching  its  decision  to 
approve  the  petition  are  available  for 
inspection  at  the  Center  for  Food  Safety 
and  AppUed  Nutrition  by  appointment 
with  the  information  contact  person 
listed  above.  As  provided  in  §  171.1(h), 
the  agency  will  delete  from  the 
documents  any  materials  that  are  not 
available  for  public  disclosure  before 
making  the  documents  available  for 
inspection. 

The  agency  has  carefully  considered 
the  potential  environmental  effects  of 
this  action.  FDA  has  concluded  that  the 
action  will  not  have  a  significant  impact 


on  the  human  environment,  and  that  an 
environmental  impact  statement  is  not 
required.  The  agency's  finding  of  no 
significant  impact  and  the  evidence 
supporting  that  finding,  contained  in  an 
environmental  assessment,  may  be  seen 
in  the  Dockets  Management  Branch 
(address  above)  between  9  a.m.  and  4 
p.m..  Monday  through  Friday. 

This  final  rule  contains  no  collections 
of  information.  Therefore,  clearance  by 
the  Q£Bce  of  Management  and  Budget 
under  the  Paperwork  Reduction  Act  of 
1995  is  not  required. 

Any  person  who  will  be  adversely 
affected  by  this  regulation  may  at  any 
time  on  or  before  November  27, 1998, 
file  with  the  Dockets  Management 
Branch  (address  above)  written 
objections  thereto.  Each  objection  shall 
be  separately  numbered,  and  each 
numbered  objection  shall  specify  with 
particularity  the  provisions  of  the 
regulation  to  which  objection  is  made 
and  the  grounds  for  the  objection.  Each 
numbered  objection  on  which  a  hearing 
is  requested  shall  specifically  so  state. 
Failure  to  request  a  hearing  for  any 
particular  objection  shall  constitute  a 
waiver  of  the  right  to  a  hearing  on  that 
objection.  Each  numbered  objection  for 
which  a  hearing  is  requested  shall 
include  a  detailed  description  and 
analysis  of  the  specific  factual 
information  intended  to  be  presented  in 
support  of  the  objection  in  the  event 
that  a  hearing  is  held.  Failure  to  include 
such  a  description  and  analysis  for  any 
particular  objection  shall  ccmstitute  a 
waiver  of  the  right  to  a  hearing  on  the 
objection.  Three  copies  of  all  documents 
shall  be  submitted  and  shall  be 
identified  with  the  docket  number 
found  in  brackets  in  the  heading  of  this 
document.  Any  objections  received  in 
response  to  the  regulation  may  be  seen 
in  the  Dockets  Management  Branch 
between  9  a.m.  and  4  p.m..  Monday 
through  Friday. 

Reference 

The  follonving  reference  has  been 
placed  on  display  in  the  Dockets 
Management  Branch  (address  above) 
and  may  be  seen  by  interested  persons 
between  9  a.m.  and  4  p.m..  Monday 
through  Friday. 

1.  Memonndum  dated  September  27', 
1997,  from  M.  DiNovi,  Division  of  Product 
Manufacture  and  Uae,  FDA,  to  R.  M.  Angeles. 
Division  of  Product  Policy,  FDA. 

List  of  Sul^acts  in  21  CFR  Part  172 

Food  additives.  Reporting  and 
recordkeeping  requirements. 
Incorporation  by  reference. ' 

Therefore,  under  the  Federal  Food. 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
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of  Food  and  Drugs  and  redelegated  to 
the  Director.  Center  for  Food  Safety  and 
Applied  Nutrition,  21  CFR  part  172  is 
amended  as  follows: 

PART  172-FOOD  ADDITIVES 
PERMm^D  FOR  DIRECT  ADDITION 
TO  FOOD  FOR  HUMAN 
CONSUMPTION 

1.  The  authority  citation  for  21  CFR 
part  172  continues  to  read  as  follows: 

Aiidiortty:  21  U.S.C.  321. 341.  342,  348, 
371.  379e. 

2.  Section  172.841  is  amended  by 
revising  paragraphs  (a)(2)  and  (b)  to  read 
as  follows: 

I172J41    Polydextroee. 

(a)  •  •  • 

(2)  Polydextrose  may  be  partially 
neutralized  with  potassium  hydroxide, 
or  partially  reduced  by  transition  metal 
catalytic  hydrogenation  in  aqueous 
solution. 

(b)  The  additive  meets  the 
specifications  of  the  "Food  Chemicals 
Codex,"  4tii  ed.  (1996),  pp.  297-300, 
which  is  incorporated  by  reference  in 
accordance  with  5  U.S.C.  552(a)  and  1 
CFR  part  51.  Copies  are  available  from 
the  National  Academy  Press,  2101 
Constituticm  Ave.  NW..  Washington.  DC 
20418,  or  may  be  examined  at  the 
Center  for  Food  Safety  and  Applied 
Nutrition's  Library,  Food  and  Drug 
Administration.  200  C  St.  SW..  rm. 
3321.  Washington.  DC.  or  at  the  Office 
of  the  Federal  Register,  800  North 
Capitol  St.  NW.,  suite  700,  Washington, 

DC 

•        ••••' 

Dated:  October  18, 1998. 
L.SabartLaks. 

Directed,  Office  of  Policy.  Planning  and 
Strategic  Initiatives,  Center  for  Food  Safety 
and  Applied  Nutrition. 
(FR  Doc  98-28780  Filed  10-27-98;  8:45  am] 
eaiMO  oooK  4iw-*i-f 


POSTAL  SERVICE 

39CFRPart111 
[DocliatNo.R97-1] 

Amsndmsnts  to  ItM  Rats.  Fss.  snd 
Classtflcation  Ctisngos  snd  the 
Domsstfc  Mail  Msnual  ImplsmsnMion 


AQENCV:  Postal  Service. 
ACTION:  Final  rule. 


r:  This  final  rule  sets  forth 
revised  rates,  fees,  and  mail  preparation 
standards  for  In-County  Periodicals 


automation  mail.  Destination  Delivery 
Unit  Parcel  Post,  and  Library  Mail 
adopted  by  the  Postal  Service  in  the 
October  5, 1998.  Decision  of  the 
Governors  of  the  Postal  Service  in  Postal 
Rate  Commission  Docket  No.  R97-1.  It 
also  contains  corrections  and  additicms 
to  the  implementation  standards  in  the 
final  rule  published  in  the  Federal 
Register  on  Tuesday.  July  14. 1998  (63 
FR  37946). 

EFFECTIVE  DATE:  This  final  rule  is 
effective  at  12:01  a.m.  on  January  10. 
1999. 

FOR  FURTHER  SIFORMATION  CONTACT: 
Lynn  M.  Martin.  202-268-6351. 
SUPPLEMENTARY  SIFORMATION:  In  their 
Decision  on  June  29, 1998,  in  Docket 
No.  R97-1,  the  Governors  of  the  Postal 
Service  returned  three  matters  to  the 
Postal  Rate  Commission  for 
reconsideration.  On  September  24, 
1998,  the  Commission  issued  its  further 
Recommended  Decision  on  those 
matters.  The  Governors  approved  the 
rate  and  classification  changes  included 
within  the  further  Reconunended 
Decision  on  October  5, 1998,  and  the 
Board  set  the  implementation  date  for 
these  changes  as  January  10, 1999,  to 
coincide  with  the  other  changes  from 
Docket  No.  R97-1  being  implemented 
on  that  date.  The  categories  afiiected  by 
these  changes  are  In-County  Periodicids 
automation  mail.  Destination  Delivery 
Unit  Parcel  Post,  and  Library  Mail. 

This  rule  contains  the  Domestic  Mail 
Manual  changes  adopted  by  the  Postal 
Service  to  implement  the  Governors' 
October  5. 1998.  decision.  This  rule  also 
contains  clarifications,  corrections,  and 
additions  to  the  final  rule  published  in 
the  Federal  Register  on  July  14, 1998 
(63  FR  37946)  that  contained  Domestic 
Mail  Manual  changes  adopted  by  the 
Postal  Service  to  implement  the  Jime  29, 
1998.  Decision  of  the  Governors  of  the 
Postal  Service  in  Postal  Rate 
Commission  Docket  No  R97-1.  Part  A  of 
this  rule  contains  revisions  to  portions 
of  the  July  14. 1998.  Federal  Regielar 
that  did  not  contain  Domestic  Mail 
Manual  language.  Part  B  descrities  the 
changes  to  the  Domestic  Mail  Manual. 
Part  C  contains  the  revisions  to  the 
Domestic  Mail  Manual.  The  DMM 
amendments  and  revisions  published  in 
this  rtde  reflect  renumbering  of  the 
DMM  based  on  revisions  published 
subsequent  to  the  July  14  final  rule.  The 
revised  DMM  standards  will  take  effect 
on  January  10. 1999. 

A.  Conectioiis  to  the  Federal  R^isler 

In  the  Federal  Register  issue  of  July 
14. 1998  (63  FR  37946)  on  page  37950. 
third  column,  under  5a.  delete  the  third 
sentence  and  replace  it  with  the 


following:  "Nonprofit  ECR  pound  rates 
will  decrease.  Nonprofit  subclass  pound 
rates  will  increase." 

In  the  Federal  Register  issue  of  July 
14, 1998  (63  FR  37946)  on  page  38033, 
third  coliunn,  delete  the  last  sentence 
and  replace  it  with  the  following:  "An 
appropriate  amendment  to  39  CFR  111.3 
will  be  published  to  reflect  these 
changes." 

B.  Deoiestic  Mail  Manual  Amendments 
and  Revisaons 

1.  COIO.1.3  is  amended  to  reflect  the 
new  oversized  Parcel  Post  dimensions. 

2.  C05O.S.0  is  amended  to  clarify  that 
merchandise  samples  prepared  with 
detached  address  labels  are  considered 
irregular  parcels  only  if  they  are  not 
letter-size  and  are  not  flat-size.  This 
means  that  merchandise  samples  that 
are  letter-size  or  flat-size  as  defined  in 
C050  will  not  be  subject  to  the  residual 
shape  surcharge. 

3.  DlOO.2.1  is  amoided  to  change  the 
phrase  "single-piece  rate  Priority  Mail" 
to  "Priority  Mail." 

4.  DlOO.2.6  is  amended  to  change  the 
phrase  "single-piece  rate  Priority  Mail" 
to  "Priority  Mail." 

5.  E630.2.5  concerning  eligibility  of 
Bound  Printed  Matter  for  the  barcoded 
discount  is  revised  to  remove  references 
to  5-digit  bundles  when  preparing 
Presorted  Boimd  Printed  Matter  under 
the  sortation  requirements  for 
machinable  parcels.  This  section  is 
further  corrected  to  refer  to  5-digit 
bundles  under  the  provisions  for 
preparing  bedloaded  bundles,  and  to 
clarify  tlut  such  5-digit  bundles  may 
qualify  for  the  barcoded  discount.  Other 
sortaticm  levels  of  bedloaded  bimdles 
will  not  qualify  for  the  barcoded 
discount. 

6.  The  requirements  for  eligibility  of 
Special  Standard  Mail  for  baicoded 
discounts  are  moved  frtun  E630.4.7  to 
E630.3.1. 

7.  E630.5.1  is  revised  to  add 
requirements  fw  eligibility  of  Library 
Mail  for  Presorted  5-digit  rates  and 
Presorted  BMC  rates,  llie  requirements 
for  eligibiUty  of  Library  Mail  fbr 
barcoded  discounts  are  moved  from 
E630.5.8  to  E630.5.1.  E630.5.3.  which 
specified  that  mailings  of  1,000  t>r  more 
identical  weight  pieces  of  single-piece 
rate  Library  Mail  must  be  presorted,  is 
deleted.  Single-piece  rate  Library  Mail 
fn«iling«  of  1,000  OT  moie  ideuticsl- 
weight  pieces  will  no  longer  be  required 
to  be  presorted.  E630.5.4  through 
E630.5.7  is  renumbered  as  E630.5.3 
through  E630.5.6. 

8.  Former  E630.6.0,  Bulk  Parcel  Post, 
is  renumbered  as  E630.7.0. 
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9.  E630.6.0  is  added  for  the  eligibility 
requirements  for  presorted  Library  Mail 
rates. 

10.  E652.3.2C  is  added  to  include 
information  previously  located  in 
P750.2.12  that  requires  a  mailer  of  a 
Parcel  Post  mailing  that  contains  pieces 
eligible  for  more  than  one  destination 
entry  discount  to  physically  separate 
pieces  into  groups  by  destination  entry 
discount  at  the  time  of  verification. 

11.  E651.3.3  and  E652.3.4C  are 
amended  to  specify  that  mailers  must 
contact  a  destination  delivery  unit 
(DDU)  by  telephone  at  least  24  hours  in 
advance  to  make  an  appointment  for  a 
drop  shipment.  The  language  indicating 
that  mailers  desiring  electronic 
confirmation  of  IH)U  mail  entry  must 
also  schedule  a  DDU  api>ointment 
through  the  district  control  center  is 
deleted  because  electronic  confirmation 
will  not  be  available  for  all  DDUs  on 
January  10. 1999.  It  is  expected  that  all 
DDUs  will  become  part  of  the  electronic 
appointment  system  (DSAS)  by  the 
siunmer  of  1999  when  the  system  will 
become  web-based.  Between  January  10. 
1999,  and  the  implementation  of  the 
web-based  system,  mailers  desiring 
appointments  with  electronic 
confirmation  at  those  DDUs  that  are 
currently  on  the  electronic  system  may 
continue  to  use  DSAS  for  those  DDU 
drop  shipment  appointments.  However 
mailers  schediiling  DDU  appointments 
using  DSAS  must  also  telephone  the 
DDU  at  least  24  hours  in  advance  to 
confirm  the  drop  shipment. 

12.  Amendments  are  made  to  Exhibits 
E652.5.0.  E652.6.0.  and  E652.7.0. 

13.  M012.3.5  is  added  to  reflect  the 
requirement  for  a  "Presorted"  nmrking 
in  addition  to  the  "Library  Mail"  or 
"Library  Rate"  marking  when  mailing  at 
presorted  Library  Mail  rates. 

14.  Exhibit  M03.1.3.  3-Digit  Content 
Identifier  Numbers,  is  amended  to  add 
use  of  the  content  identifier  numbers 
ciurently  assigned  for  use  with  sacks  of 
presorted  Special  Standard  with 
presorted  Library  Mail. 

15.  M033.1.7  is  revised  to  note  that 
origin/entry  3-digityscheme  tray  and 
sack  preparation  is  appUcable  to  all  mail 
except  flat-size  Periodicals.  DMM 
M033.1.8  is  added  to  describe 
mandatory/optional  preparation  of 
origin/entry  SCF  sacks  for  flat-size 
Periodicals. 

16.  The  heading  of  M04S.4.3  is 
amended  to  show  pallet  presort  levels 
for  presorted  Library  Mail. 

17.  M630.5.0  is  revised  to  add 
provisions  for  marking  and  presorting 
mail  to  qualify  for  presorted  Library 
Mail  rates.  These  marking  and  sortation 
requirements  are  similar  to  those  for 
presorted  Special  Standard  Mail. 


18.  Exhibit  P710.3.3b.  Rate  Category 
Abbreviations  Standard  Mail  (A),  is 
amended  to  delete  the  code  and  rate 
category  description  "SP  Single-Piece 
Rate  (when  fewer  than  200  pieces 
accompany  automation  rate  mail)"  that 
appears  at  the  bottom  of  this  exhibit. 

19.  P7S0.2.13  is  revised  for  clarity  and 
simplicity.  Information  concerning 
separation  of  Parcel  Post  destination 
entry  discoimt  mail  at  the  time  of 
verification  previously  contained  in  this 
section  is  moved  to  E652.3.2C. 

20.  R200.2.2  is  amended  to  reflect 
revised  Periodicals  In-Cotmty 
automation  per-piece  rates. 

21.  R600.5.4  is  amended  to  reflect 
revised  Parcel  Post  destination  delivray 
unit  (DDU)  rates. 

22.  R600.6.0  is  amended  to  delete 
former  section  6.1a  and  to  renumber 
6.1b  as  0.1.  Renumbered  R600.6.1  is 
further  corrected  by  deleting  footnote  1 
and  renumbering  footnote  2  as  footnote 
1. 

23.  Reoo.7.0  is  amended  to  include 
Library  Mail.  The  separate  rate  chart  for 
single-piece  Library  Mail  in  R600.8.0  is 
deleted.  Former  R600.9.0  is  renumbered 
R600.8.0  and  new  R600.8.1e  is  added 
for  the  $100  aimual  fee  for  mailing 
presorted  Library  Mail. 

C  Domestic  Mail  Manual  KeviaiaBS 
List  ofSiibfacts  in  39  CFR  Part  111 

Postal  Service. 

For  the  reasons  discussed  above  the 
Postal  Service  hereby  adopts  the 
following  amendments  to  the  Domestic 
Mail  Manual,  which  is  incorporated  by 
reference  in  Uie  Code  of  Federal 
Regulations  (see  39  CFR  Part  111). 

PART  111— (AMENDED] 

1.  The  authority  citation  for  39  CFR 
part  111  continues  to  read  as  follows: 

Antfaority:  5  U.  S.  C  552(a):  39  U.  S.  C 
101. 401,  403, 404.  3001-3011.  3201-3219, 
3403-3406,  3621.  3626,  5001. 

2.  Revise  the  following  sections  of  the 
Domestic  Mail  Manual  as  follows: 

C    Characteristics  and  Content 

COlO    General  Mailability  Standards 

1.0    MINIMUM  AND  MAXIMUM 
DIMENSIONS 


1.3    Maximum 

(Revise  1.3  to  read  as  follows:] 

No  mailpiece  may  weigh  more  than 
70  pounds.  Except  for  Parcel  Post  (se« 
C600),  no  mailpiece  may  measure  more 
than  108  inches  in  length  and  girth 
combined^arcel  Post  pieces  measiuing 
over  108  inches  in  combined  length  and 
girth,  but  not  more  than  130  inches  in 


combined  length  and  girth,  are  mailable 
at  the  applicable  oversized  rate.  Length 
is  the  distance  of  the  longest  dimension 
as  determined  by  1.1,  and  girth  is  the 
distance  around  the  thickest  part. 
•       •       •       •       • 

CD50    MaUProcesaing  Categories 


5.0    IRREGULAR  PARCEL 
(NONMACHINABLE) 

(Amend  5.0  by  adding  "and  are  not 
letter-size  or  flat-size"  to  the  second 
sentence  to  read  as  follows.] 

An  irregular  parcel  is  a  parcel  not 
meeting  the  dimensional  criteria  in  4.1. 
This  processing  category  also  includes 
parcels  that  cannot  be  processed  by 
BMC  parcel  sorters,  including  rolls  and 
tubes  up  to  26  iuches  long:  merchandise 
samples  that  are  not  individually 
addressed  and  are  not  letter-size  or  flat- 
size;  unwrapped,  paper-wrapped,  or 
sleeve-wrappBd  articles  that  are  not 
letter-size  or  flat-size;  and  articles 
enclosed  in  envelopes  that  are  not  letter- 
size,  flat-size,  or  machinable  parcels. 

CilO    Letters  and  Carda 


2.0    DIMENSIONS 

•  •        •        •        • 

2.3    Maximum  Weight 

[Amend  2.3  by  replacing  the  word 
"nonautomation"  with  die  word 
"Presorted"  in  2.3a.l 

•  •        •        •        • 

D    Depoait.  CoUeclion,  and  Deliveiy 

•  •       •       •       • 

DlOO    Fint-ClaiaMaU 

•  •        •        •        • 

2.0  MAIL  DEPOSIT 

2.1  Single-Piece  and  Card  Rates 

(Amend  the  first  sentence  of  2.1  by 
changing  the  phrase  "single-piece  rate 
Priority  Mail"  to  "Priority  Mail."] 

•  •        •        •        • 

2.6    Restriction 

[Amend  2.6  by  deleting  the  term 
"single-piece  rate"  in  Uie  first  sentence.] 

•  •        •        •        • 

E    Eligibility 

•  •        •        •        • 

E600    Standard  Mail 


E630    Standard  MaU  (B) 
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2.0    BOUND  PRINTED  MATTER 


[Revise  2.5  to  read  as  follows:] 
2.S    Barcoded  Discount 

The  barcoded  discount  applies  to 
machinable  parcels  (C050)  bearing  a 
correct,  readable  barcode  under  C850  for 
the  ZIP  Code  shown  in  the  delivery 
address  that  are  part  of  a  mailing  of  at 
least  50  Boimd  Printed  Matter  pieces, 
and  are  mailed  at  the  single-piece  rates, 
or  under  the  following  conditions, 
mailed  at  the  presorted  rates.  Presorted 
Bound  Printed  Matter  that  is  prepared 
under  the  machinable  parcel 
preparation  standards  in  M045  and 
M630  is  eligible  for  the  barcoded 
discount.  Biedloaded  bundles  of 
presorted  Bound  Printed  Matter  (that  are 
required  to  be  prepared  under  the 
sortati(Hi  standards  for  flats  and 
irregular  parcels)  are  not  eligible  for 
barcoded  discounts,  with  the  exception 
that  5-digit  bedloaded  bundles  are 
eligible  for  the  barcoded  discount. 
Carrier  route  Bound  Printed  Matter  is 
not  eligible  for  the  barcoded  discount. 

3.0  SPECLVL  STANDARD  MAIL 
(Amend  3.1  by  inserting  new  3.1d  to 
read  as  follows.] 

3.1  Qualification 

Special  Standard  Mail  is  Standard 
Mail  matter  meeting  the  standards  in 
E611.  E613.  and  those  below.  Special 
Standard  Mail  rates  are  based  on  the 
weight  of  the  piece,  without  regard  to 
zone.  The  rate  categories  and  discounts 
are  as  follows: 


d.  Barcoded  Discount.  The  barcoded 
discount  applies  to  machinable  parcels 
(C050)  mailed  at  single-piece  rates  and 
Presorted  Special  Standard  Mail  BMC 
rates  that  bear  a  correct,  readable 
barcode  imder  C850  for  the  ZIP  Code 
shown  in  the  delivery  address  and  that 
are  part  of  a  mailing  of  at  least  50  pieces 
of  Special  Standard  Mail.  The  discount 
does  not  apply  to  pieces  mailed  at  the 
presorted  Special  Standard  mail  5-digit 
rates. 


4.0    PRESORTED  SPECLVL 
STANDARD  MAIL 
•        •        •        *        • 
(Delete  E630.4.7.] 

5.0  LIBRARY  MAIL 

5.1  Qualification 

(Revise  5.1  to  read  as  follows:] 

Library  Mail  is  Standard  Mail  matter 
meeting  the  standards  in  E611.  E613, 
and  those  below.  Library  Mail  rates  are 


based  on  the  weight  of  the  piece, 
without  regard  to  zone.  The  rate 
categories  and  discounts  are  as  follows: 

a.  Single-Piece  Rate.  The  single-piece 
rate  applies  to  Library  Mail  not  mailed 
at  a  5-digit  or  BMC  rate. 

b.  Presorted  5-Digit  Rate.  The  5-digit 
rate  ^plies  to  Presorted  Library  Mail 
mailings  of  at  least  500  pieces  and 
meeting  the  other  requirements  of  6.0 
and  that  are  prepared  and  presorted  to 
5-digit  destination  ZIP  Codes  as 
specified  in  M630  or  M041  and  M045. 

c.  Presorted  BMC  Rate.  The  BMC  rate 
applies  to  Presorted  Library  Mail 
mailings  of  at  least  500  pieces  and 
meeting  the  other  reqiiirements  of  6.0 
and  that  are  prepared  and  presorted  to 
destination  bulk  mail  centers  as 
specified  in  M630  or  M041  and  M045. 

d.  Barcoded  Discoimt  The  barcoded 
discount  applies  to  machinable  parcels 
(COSO)  mailed  at  single-piece  rates  and 
Presorted  Library  Mtdl  BMC  rates  that 
bear  a  correct,  readable  barcode  under 
C850  fat  the  ZIP  Code  shown  in  the 
delivery  address  and  that  are  part  of  a 
mailing  of  at  least  50  pieces  of  Library 
Mail.  The  discoimt  does  not  apply  to 
pieces  mailed  at  the  Presorted  Library 
Mail  5-digit  rates. 

(Delete  E630.5.3.  Redesignate  former 
E630.5.4  through  5.7  as  E630.5.3 
through  E630.5.6  respectively.  Delete 
former  E630.5.8.  Redesignate  former 
E630.6.0  as  E  630.7.0.  Insert  new 
E630.6.0  to  read  as  follows:] 

6.0  PRESORTED  LIBRARY  MAIL 

6.1  Basiclnfonnation 

The  Presorted  Library  Mail  rates 
apply  to  Library  Mail  matter  mailed  in 
piinimiiTn  quantities  at  a  place  and  time 
designated  by  the  postmaster,  subject  to 
the  preparation  standards  in  M630.  The 
size  and  content  of  each  piece  in  the 
mailing  does  not  need  to  be  identical. 
Nonidentical  pieces  may  be  merged, 
sorted  together,  and  presented  as  a 
single  mailing  either  with  postage  paid 
with  a  permit  imprint  if  authorized  by 
the  RCSC  serving  the  post  office  of 
mailing,  or  with  the  correct  postage 
affixed  to  each  piece  in  the  mailing. 

6.2  Mailing  Fee 

A  mailing  fee  must  be  paid  once  each 
12-month  period  at  each  post  office  of 
mailing  by  or  for  any  person  who  mails 
at  the  Presorted  Library  Mail  rates.  The 
fee  may  be  paid  in  advance  only  for  the 
next  year  and  only  during  the  last  30 
days  of  the  current  service  period.  The 
fee  charged  is  that  in  efiiect  on  the  date 
of  payment. 


6.3  One  Presort  Level 

A  Preswted  Library  Mail  mailing 
receives  only  one  level  of  presort  rate. 
The  mailer  may.  however,  prepare  two 
separate  mailings  in  order  to  use  both 
levels  of  presort  rates  and  claim  them  on 
the  same  postage  statnnent  Library 
Mail  pieces  that  do  not  qualify  for  a 
presort  rate  must  be  presented 
separately  from  any  presorted  rate 
mailings,  but  may  be  claimed  on  the 
same  postage  statement  as  a  5-digit  rale 
and  BMC  presort  rate  mailing. 

6.4  DafinitioM 

For  this  standard: 

a.  FuU  sack  means  either  at  least  eight 
pieces  or  a  quantity  of  pieces  equaling 
at  least  1.000  cubic  inciies  of  volume  or 
weighing  from  20  to  70  pounds. 

b.  Substantially  full  sack  means  either 
at  least  four  pieces  or  a  quantity  of 
pieces  equaling  at  least  1.000  cubic 
indies  of  volume  or  wei^iing  from  20 
to  70  pounds. 

6.5  5-DigURate 

To  qualify  for  the  Presorted  Library 
Mail  5-digit  rate,  a  piece  must  be  in  a 
mailing  of  at  least  500  pieces  receiving 
identi^  service,  prepared  and  sorted 
either  under  M630  to  full  5-digit  sacks 
or  under  M041  and  M045  to  S-digit 
pallets.  These  conditions  also  apply: 

a.  Mailings  of  at  least  500 
nonmachinable  outside  parcels  may 
qualify  for  the  Presorted  Library  Mail  5- 
digit  rate  if  prepared  to  preserve 
sortatitm  by  5-digit  ZIP  Code  as 
prescribed  by  the  mailing  office 
postmaster.  The  postmaster  may  require 
a  24-hour  notice  before  the  mailing  is 
presented. 

b.  Mailings  prepared  as  palletized 
packages  must  consist  of  5-digit 
{Mckages  each  containing  at  least  eight 
pieces,  or  a  quantity  of  pieces  equaling 
1.000  cubic  inches  of  volume  or 
weighing  20  pounds.  No  package  may 
exceed  40  pounds.  If  there  is  more  than 
20  pounds  of  mail  to  a  5-digit 
destination,  the  mailer  must  prepare  the 
miiiTnim  number  of  packages  that  do 
not  exceed  40  pounds  each.  If  the  pieces 
are  machinable  parcels  under  COSO,  the 
pieces  must  be  placed  directly  on  a  5- 
digit  pallet  without  packaging. 

6.6  BMC  Rate 

To  qualify  for  the  Presorted  Library 
Mail  BMC  rate,  a  piece  must  be  in  a 
mailing  of  at  least  500  pieces  receiving 
identic^  service,  prepared  and  sorted 
either  under  M630  to  full  or 
substantially  fiill  bulk  mail  center 
(BMC)  sacks  or  under  M041  and  M045 
to  BMC  pallets.  These  conditions  also 
apply: 
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a.  Mailings  of  at  least  500 
nonmachinable  outside  parcels  may 
qualify  for  the  Presorted  Library  Mail 
BMC  rate  if  prepared  to  preserve 
sortation  by  BMC  as  prescribed  by  the 
mailing  office  postmaster.  The 
postmaster  may  require  a  24-hour  notice 
before  the  mailing  is  presented. 

b.  Mailings  prepared  as  palletized 
packages  must  consist  of  BMC  packages 
each  containing  at  least  eight  pieces,  or 
a  quantity  of  pieces  equaling  1,000 
cubic  inches  of  volume  or  weighing  20 
pounds.  No  package  may  exceed  40 
pounds.  If  there  is  more  than  20  poimds 
of  mail  to  a  BMC  destination,  the  mailer 
must  prepare  the  minimum  number  of 
packages  that  do  not  exceed  40  pounds 
each.  If  the  pieces  are  machinable 
parcels  under  C050.  the  pieces  must  be 
placed  directly  on  a  BMC  pallet  without 
packaging. 

•        •        •        •        • 

Eeso  Daetiiurtion  Entry 

E651  Ragnlar,  Nonprofit,  and 
Enhanced  Carrier  Route  Standard  Mail 


3.0  IKPOSIT 


3^  Advance  Schednling 

[Amend  3.3  by  revising  scheduling  for 
DDU  deposit  to  read  as  follows:] 

Except  under  4.0,  a  mailer  must 
schedule  deposit  of  destination  rate 
mailings  at  least  24  hours  in  advance  by 
contacting  the  proper  district  or  BMC 
control  center  or  destination  delivery 
unit.  Appointments  at  deUvery  units 
must  be  made  by  calling  the  delivery 
unit  at  least  24  hours  in  advance. 
Appointments  for  ASFs.  SCFs.  ur  for 
any  multistop  loads  must  be  made 
through  the  USPS  district  control 
center.  Appointments  for  BMC  loads 
must  be  scheduled  by  the  proper  BMC 
control  center.  When  contacting  the 
USPS  to  make  an  appointment  or  as 
soon  as  available,  the  mailer  must 
provide  the  following  information: 

a.  Mailer's  name  and  address  and  the 
name  and  telephone  number  of  the 
mailer's  agent  or  local  contact. 

b.  Name  of  what  is  being  mailed, 
number  of  mailings,  volume  of  mail. 


how  prepared  and  whether 
containerized  (e.g..  pallets). 

c.  Where  and  how  mniHng  was  (or 
must  be)  verified. 

d.  Method  of  postage  payment. 

e.  Requested  date  and  destination 
facility  for  mailing. 

f.  Vehicle  identification  number,  size, 
and  type. 

•        •        •        •      '  • 

E652  Parcel  Poet 


3.0  iffiposrr 


3.2  Prasentatiaa 


(Renumber  E652.3.2c  through  fas 
E652.3.2d  through  g,  respectively.  Insert 
new  E6S2.3.2C  to  read  as  follows:] 

Destination  entry  rate  mwiling*  must 
be  verified  under  a  plant-verified  drop 
shipment  authorization  by  a  detached 
mail  imit  (DMU)  in  the  mailer's  plant  or 
at  the  origin  post  office  business  mail 
entry  unit  (BMEU)  serving  the  mailer's 
plant.  They  also  may  be  deposited  for 
verification  at  a  BMEU  located  at  a 
destinadon  BMC.  destination  sectional 
center  fiacility.  or  other  designated 
destination  postal  facility.  Gtaly  plant- 
verified  drop  shipments  may  be 
deposited  at  a  destination  delivery  unit 
not  co-located  with  a  post  office  or  other 
postal  facility  having  a  BMEU.  When 
presented  to  the  USPS,  destination  entry 
mailings  must  meet  the  following 
requirements: 

c.  When  a  mailer  claims  more  than 
one  destination  entry  discount  for  a 
mailing  to  be  deposited  at  the  same 
postal  facility,  the  mail  eligible  for  each 
destination  entry  discount  must  be 
physically  separated  at  the  time  of 
verification. 


3.4  Appointments 

(Amend  3.4  by  revising  3.4c  to  change 
and  update  appointment  procedures  as 
follows:] 

Ap(>ointments  must  be  made  for 
destination  entry  rate  mail  as  follows: 
•        •        •        •        • 

c.  For  deposit  of  DDU  mailings,  an 
appointment  must  be  made  by 


contacting  the  DDU  at  least  24  hours  in 
advance.  If  the  appointment  must  be 
canceled,  a  mailer  must  notify  the  DDU 
at  least  a  day  in  advance  of  a  scheduled 
appointment.  Recurring  (standing) 
appointments  will  be  allowed  if 
shipment  frequency  is  weekly  or  more 
often. 


Exhibit  E652.5.0.  BMC  Deposit  of  DSCF 
Rate  Pallets 

[Amend  Exhibit  E652.5.0.  by  revising 
the  entries  for  the  Chicago  and  Des 
Moines  BMCs  to  read  as  follo%vs:] 


nut* 


Dasiinalion  ZIP  code 


CHICAGO  ...  53140-44. 
53401-M. 
60016-17,  19. 25.  53.  56. 68. 

70.76-77. 
60103.  05-07.  20-23.  31 .  60- 

65  76 
6040iB.  11-12.  15,  22.  25.  30- 

33.35-36,38^1,46,53- 

58,  62,  64-65,  67.  73.  77- 

78.  82,  90. 
60604-06. 15-17,  21-23, 2S- 

26.  40.  42,  63-68. 98. 
60601.05,06-60.67,81,90. 

93-04. 
60714. 
60803-05. 


Des  Moines      None. 


ExUbH  E652.e.0,  Delivery  Facility 
Exceptions  to  the  "Majority  of  City 
Carriers"  Rule 

(Amend  Exhibit  E652.6.0  by  revising  the 
facility  name  under  KANSAS  for  ZIP 
Code  66619  from  "Hicrest"  to  "Pauline 
Station."] 


ExhibU  E852.7.0,  DeUvery  FacUities 
Dilbrent  Than  Those  in  die  Drop 
Shipment  Product 

(Amend  Exhibit  E652.7.0  by  adding  the 
ZIP  Code  10069  under  New  York- 
Central  Parcel  Post  Facility,  and  adding 
the  following  new  ZIP  Codes  and  DDU 
locations  under  New  York: 


ZIP  codes  served 


Destination  delivery  unit  location 


New  York 


10002-07.  09-14. 16.  19.  20.  23-25.  56,  38.  41.  69 
10103-07. 10.  49.  58 


New  York— Central  Parcel  Post  Facility.  341  9lh  Avenue.  New  York. 
NY  10199-0991. 
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ZIP  codes  served 


Destinatiop  delivery  unit  kxation 


10210.  56-60.  65,  70,  71 ,  79,  80-82,  85,  86,  92. 

•  •  •  •  •  «  • 

10453  t Bronx:  Hightxidge  Station,  1315  Inwood  Avenue.  Bronx.  NY  10452- 

9998. 
10458 Bronx:  Tremont  Station,  575  E  Tremont  Avenue.  Bronx,  NY  10457- 

9990. 

•  •••••• 

13088 - Bayt)erry  Station:  7608  Oswego  Road.  Baytwrry  Plaza.  Uverpooi,  NY 

13090. 


M    Mail  Preparation  and  Sortation 


M012    Markings  and  Endorsements 


3.0    PLACEMENT  OF  MARKINGS- 
STANDARD  MAIL  (B) 


(Insert  new  3.5  to  read  as  follows:] 

3.5    Other  Library  Mail  Markings 

The  required  maridng  "Presorted"  or 
"PRSRT'  for  presorted  Library  Mail 
may  be  placed  in  the  location  specified 
in  3.1.  Alternatively,  it  may  be  placed  in 
the  address  area  on  the  line  directly 
above  or  two  lines  above  the  addrras  if 
the  marking  appears  alone  (no  other 
infonnation  appears  on  that  line). 
•        •        •        •        • 

M030    CoBtahMTS 


M032    Barcoded  Labels^ 

1.0    BASIC  STANDARDS— TRAY  AND 
SACK  LABELS 


Exhibit  1.3    3-Digit  Content  Identifier 
Numbers 


[Amend  Exhibit  1.3a.  Standard  Mail  (B). 
by  changing  the  heading  "Presorted 
Special  Standard  Flats — 5-Digit  and 
BMC"  to  "Presorted  Special  Standard 
and  Presorted  Library  Mail  Flats — 5- 
Digit  and  BMC."] 

(Amend  Exhibit  1.3a,  Standard  Mail  (B), 
by  changing  the  heading  "Presorted 
Special  Standard  IrregtUar  Parcels —  5- 
Digit  and  BMC"  to  "Presorted  Special 
Standard  and  Presorted  Library  Mail 
Irregular  Parcels— 5-Digit  and  BMC."] 
[Amend  Exhibit  1.3a,  Standard  Mail  (B). 
by  rhAnging  the  heading  "Presorted 
Special  Standard  Machinable  Parcels — 
5-Digit  and  BMC"  to  "Presorted  Special 
Standard  and  Presorted  Library  Mail 


Machinable  Parcels — 5-Digit  and 
BMC'l 

•  •        •        •        • 

M033    Sacks  and  Trays 

1.0    BASIC  STANDARDS 

•  •        •        •        • 

1.7  rWigiii/BntTy  3-Digit^Schenie  Trays 
andSacks 

[Revise  1.7  to  read  as  follows:] 

Except  for  flat-size  Periodicals  under 
1.8.  after  all  required  carrier  route.  5- 
digit.  3-digit  (and.  for  automation 
letters.  3-dLgit  sdieme)  sacks  or  trays  are 
prepared,  a  3-digit  tray  or  sack  (or  if 
applicable.  3-digit  scheme  tray)  must  be 
prepared  to  contain  any  remaining  mail 
for  each  3-digit  {at  3-digit  scheme)  area 
serviced  by  the  SCF  (mail  processing 
plant)  serving  the  post  office  where  the 
mail  is  verified,  and  may  be  prepared 
for  each  3-digit  (<»r  3-digit  scheme)  area 
served  by  the  SCF/plant  where  mail  is 
entered  (if  that  is  difCarent  fiom  the 
SCF/plant  serving  the  post  office  where 
the  mail  is  verifiml.  e.g.,  a  PVDS  deposit 
site).  In  all  cases,  only  one  less-than-full 
sack  or  tray  may  be  prepared  for  each 
3-digit  (or  3-digit  scheme)  area. 

[Add  new  1.8  to  read  as  follows:) 

1.8  Periodicals  Flats  Origin/Eatry  SCF 
Sacks 

For  flat-size  periodicals,  after  aU 
required  carrier  route,  S-digit,  3-digit, 
and  SCF  sacks  are  prepared,  an  SCF 
sack  must  be  prepued  to  contain  any 
remaining  5-digit  and  3-digit  packages 
for  the  3-digit  ZIP  Code  area(s)  served 
by  the  SCF  serving  the  post  office  where 
the  mail  is  verified,  and  may  be 
prepared  for  the  area  served  by  the  SCF/ 
plant  where  mail  is  entered  (if  that  is 
different  from  the  SCF/plant  serving  the 
post  office  where  the  mail  is  verified, 
e.g.,  a  PVDS  deposit  site).  In  all  cases, 
only  one  less-than-full  sack  may  be 
prepared  for  each  SCF  area. 


M0«5    Palletiaed  Mailings 


4.0    PALLET  PRESORT  AND 
LABELING 

[Amend  the  heading  of  4.3  by  adding 
"Library  Mail"  to  read  "Presorted 
Special  Standard  and  Library  Mail."] 

M630    Standard  Mail  (B) 


5.0  LIBRARY  MAIL 

5.1  Basic  Standards 

[Revise  5.1  to  read  as  follows:] 

There  are  no  preparation  standards  for 
single-piece  Library  Mail.  Presorted 
Library  Mail  must  be  prepared  under 
5.4,  5.5  and  5.6,  unless  palletized  under 
M041  and  M045  and  E630.5.  Mailings  of 
nonmachinable  (outside)  pieces  eligible 
for  the  prescwt  rates  must  be  prepared  to 
preserve  the  required  presort  as 
instructed  by  the  mailing  office 
postmaster. 

5.2  Marking 

[Amend  5.2  by  adding  maikings  for 
presorted  Library  Mail  to  read  as 
followrs:] 

Each  piece  claimed  at  Library  Mail ' 
rates  must  be  marked  "Library  Rate"  or 
"Library  Mail"  under  M012.  Eadi  piece 
claimed  at  presorted  Library  Mail  rates 
also  must  be  marked  "Presorted"  or 
"PRSRT'  under  M012.  Pieces  not 
mariied  as  required  are  treated  as  single- 
piece  Parcel  Post,  sub)ect  to  additional 
postage  as  necessary. 

5.3  Documentation 

(Amend  5.3  to  read  as  follows:] 

A  complete,  signed  postage  statement, 
using  the  correct  USPS  form  or  an 
approved  facsimile,  must  accompany 
each  mailing  at  other  than  single-piece 
rates. 

[Insert  new  5.4  through  5.6  to  add 
preparation  requirements  for  presorted 
Library  Mail  to  read  as  follows:) 
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5.4  Sack  Praparatioa  (S-Oigit  Rate) 

Sack  size,  preparation  sequence,  and 
labeling:  5-digit  (only):  required 
(minimum  of  eight  pieces/20  pounds/ 
1,000  cubic  inches,  smaller  volume  not 
pennitted);  for  Line  1  use  5-digit  ZIP 
Code  destination  of  pieces,  preceded  for 
military  mail  by  the  prefixes  under 
M031. 

5.5  Sack  Preparation  (BMC  Rate) 

Sack  size,  preparation  sequence,  and 
Line  1  labeling:  destination  BMC  (only); 
required  (minimum  of  four  pieces/20 
pounds/ 1,000  cubic  inches,  smaller 
volume  not  permitted):  for  Line  1,  use 
L601. 

5.6  Sack  Line  2 

Line  2: 

a.  5-digit:  "STD  FLTS  5D  NON  BC." 
or  "STD  B IRREG  5D,"  or  "STD  B 
MACH  5D,"  as  applicable. 

b.  BMC  "STD  FLTS  BMC  NON  BC," 
or  "STD  B  IRREG  BMC."  or  "STD 
B  MACH  BMC,"  as  applicable. 

c.  Any  line  2  processing  code  required 
by  the  labeling  list  must  be  right- 
justified. 


P    Poatage  and  Payment  Methods 


P700    Special  Postage  Payment 
Sjrstems 

P710    Manifest  Mailing  System  (MMS) 


3.0    KEYUNE 

3.3    Rate  Category  Abbreviations 

•        •        •        •        •      . 

Exhibit  3.3b— Rate  Category 
Abbreviations — Standard  Mail  (A) 

(Amend  Exhibit  3.3b.  by  deleting  the 
code  and  rate  category  description  "SP 
Single-Piece  Rate  (when  fewer  than  200 
pieces  accompany  automation  rate 
mail)"  that  appeare  at  the  bottom  of  the 
exhibit.) 


P750    Plant-Verified  Drop  Shipment 
(PVDS) 

•  *        •        •        • 

2.0    PROGRAM  PARTICIPATION 

•  •        •        •        • 


2.13    Separation  of  PVDS  Mailings 

[Revise  2.13  to  read  as  follows:] 

When  a  vehicle  contains  more  than 
one  PVDS  for  a  single  destination 
facility,  the  shipments  must  be 
separated  to  allow  reconciliation  with 
each  accompanying  Form  8125  and 
8125-C.  When  a  vehicle  contains 
shipments  for  multiple  destination 
facilities,  the  shipment  for  each 
destination  must  be  physically 
separated.  Where  applicable,  a  single 
Form  8125  that  identifies  all  the  mail  for 
a  single  facility  must  be  prepared  for  a 
shipment  of  copalletized  or  combined 
mailings. 
•        •        •        •        • 

R    Rates  and  Fees 


R200    Periodicals 

2.0    PREFERRED— IN-COUNTY 


2.2    Piece  Rates 

[Amend  2.2  by  revising  the  automation 
rates  to  read  as  follows:) 
Per  addressed  piece: 


Presortleve« 

Nonautomation 

Letter-size 

Flat-size 

Basic  

3-D4Qit ...» 

5-Oigit „.. 

Carrier  Route  „.. 

■•••••••»••••••••••••«■•••••••••■•■■••■•■••■•■•••••••••■•••■•■••■■■•••••■•••••••■■•••>••••••••••••••••••••>•••■•• ••••■•••• 

S0.095 
0.068 
0.060 
0.043 
0.029 
0.025 

$0,046 
0.044 
0.041 

$0,065 
0.062 
0.058 

High  Density  „... 
Saturatiwi 

••■■•••■■a  •••••••■•••■•••■••■•••■••■••••••■••••••••••■•■•■>■*•>••••••••«•••  ••••••••••••••••■••«•••••••••••■••••••■••••■•■• 

^  Lower  maximum  waigM  limits  apply:  Mtar-siza  at  3  ounces  (or  3.3103  ourx^s  tor  heavy  letters):  flat-size  at  16  ourx^s  (FSM  881)  and  6 
pounds  (FSM  1,000). 


R600    Standard  Mail 


5.0    PARCEL  POST  STANDARD  MAIL 
(B) 


5.4    Destination  Entry  Parcel  Post 
(DDU/DSCF/DBMa 

[Amend  5.4  by  revising  DDU  rates  to 
read  as  follows:] 

Destination  facility  ZIP  Codes  only, 
discount  included: 


DBMCzone'2'' 

Weight  not  over  (pourxjs) 

DDU'* 

DSCF'2 

1  and2 

3 

4 

5 

2  

$1.21 

$1.67 

$2.23 

$2.40 

$2.40 

$2.40 

3  _ 

1.26 
1.32 

1.78 

1.91 

2.40 
2.58 

2.86 
3.17 

2.87 
3.18 

2.89 

4  ...: 

3.94 

5  

1.37 

2.02 

2.74 

3.45 

3.48 

4.40 

6  - 

1.41 

2.12 

2.88 

3.73 

3.75 

4.83 

#      •••••»•••••••••••••••••••••••••«••■••••••••>•»••••*••>«•••••• 

1.45 

2.21 

3.02 

3.97 

4.00 

522 

8  . 

1.50 

2.30 

3.15 

.    4.19 

4.23 

5.60 

9  

1.56 

2.40 

3.28 

4.37 

4.46 

5.95 

1 0  . 

1.56 

2.48 

3.40 

4.51 

4.68 

6.29 

^■y 

1.63 
1.67 
1.72 

2.56 
2.64 
2.72 

3.51 
3.62 
3.73 

4.67 
4.81 
4.93 

4.87 
5.07 
5.25 

6.59 

12  .„ 

6.89 

13 

7.16 

14  

1.74 

2.78 

3.82 

5.08 

5.43 

7.42 

15  

1.78 

2.84 

3.91 

5.20 

5.59 

7.67 

16  

1J2 

2.82 

4.01 

5.32 

S.7S 

7.91 
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DBMCzone'23 

Weight  rK>t  over  (pourxls) 

DDU'2 

DSCF'2 

1  and2 

3 

4 

5 

17 

1.85 

2.98 

4.09 

5.43 

5.91 

8.13 

18 

1.90 

3.04 

4.18 

5.54 

6J)5 

8.35 

19 

1.92 

3.10 

4.26 

5.64 

6.19 

836 

20  . - ~~ 

1.96 

3.16 

4.34 

5.75 

6.34 

8.74 

21  . 

'     1.99 

3.22 

4.42 

5.85 

6.47 

8.94 

22  

2.02 

3.27 

4.49 

5.94 

6.60 

9.12 

23  

2.06 

3.32 

4.56 

6.06 

6.73 

9.30 

24  

2.06 

3.38 

4.63 

6.14 

&84 

9.46 

25  ., ...^.....,_... ............ 

2.12 

3.43 

4.70 

6.21 

6J6 

9.62 

26  

2.15 

3.47 

4.76 

6.31 

7J07 

9.78 

27  „. 

2.19 

3.53 

4.83 

6.38 

7.18 

9.92 

28  

??1 
2.25 

3.63 

4.89 
4.96 

6.47 
6.57 

729 
7.40 

^osy7 

29  „... 

10.21 

30  

2.27 

3.67 

5.01 

6.63 

7.49 

1035 

31  „ 

2.31 

3.72 

5.06 

6.70 

7.50 

10.48 

32  

2.33 
2.36 

3.76 
3.81 

5.13 
5.19 

6.79 
6.85 

7.69 
7.79 

10.61 

33  ~ ..... 

10.73 

34  

2.40 

3.86 

5.25 

6.92 

7.87 

10J4 

35  .. 

2.43 

3.90 

5.31 

6.99 

7J7 

10J6 

36  „. . _... 

2.46 

3.94 

&36 

7.05 

8.06 

11.06 

37  

2.47 

3.97 

5^ 

7.11 

8.14 

11.19 

38  

2.51 

4.02 

5.46 

7.19 

8.22 

11.29 

39  

2.54 

4.06 

5.51 

7.24 

6.31 

1136 

40  „ 

2.57 

4.10 

5.56 

7.31 

8.38 

1130 

41  

2.60 

4.14 

5.61 

7.38 

8.47 

1136 

42  -.. 

2.62 

4.17 

5.65 

7.44 

834 

11J88 

43  

2.65 

4J22 

5.71 

7.49 

8.62 

11.79 

44  .. 

2.67 

4.26 

5.75 

7.54 

8.70 

11.87 

45  

2.70 

4.29 

5.79 

7.61 

8.76 

11.96 

45  ........ 

2.74 

4J4 

5.85 

7.67 

8.84 

12.04 

47  

2.77 

4.37 

5.89 

7.72 

8J0 

12.13 

48  

2.79 
2.82 

4.40 
4.45 

5.93 
5.96 

7.77 
7.83 

6.96 
9J0* 

12.22 

49  

12.29 

50  . 

2M 

4.46 

6.02 

7.88 

9.11 

1236 

51  .„.„. 

2.87 

4.51 

6.06 

7.93 

9.17 

12.45 

52 

2.90 

4.56 

6.11 

8.00 

9.24 

1232 

53  -    -. 

2.92 

4.56 

6.14 

8.05 

9.30 

12.80 

54  

2.94 

4.61 

6.18 

8.06 

9.36 

1237 

55  

2.96 

4.66 

6.23 

8.13 

9.42 

12.74 

56  

3.01 

4.69 

6.27 

&19 

9.49 

1230 

57  

3.03 

4.71 

6J0 

8.24 

934 

1236 

58  . 

3.07 

4.76 

6.35 

8.28 

9.59 

1234 

56  

3.07 

4.78 

6.38 

8.33 

9.66 

1331 

60  

3.10 

4.82 

6.42 

8.39 

9.71 

1337 

61  .„ 

3.13 

4.85 

6.46 

8.42 

9.77 

13.14 

62  

ai6 

4.86 

6.50 

8.46 

9.82 

13.19 

63  

3.18 

4.91 

6.53 

8.52 

9.88 

13.25 

64  

3.21 

4.M 

6.57 

&56 

9.93 

1331 

55  _„^ , 

3.24 

4.96 

6.61 

a6i 

9.98 

1337 

66  

3.27 

5.01 

6.66 

a66 

10.04 

13.43 

67  

3.29 

5.04 

6.68 

a70 

iao9 

13.48 

58  . . 

3.31 
3.34 

5.07 
5.10 

6.71 
6.75 

8.74 
8.76 

10.14 
10.19 

1334 

69  

1339 

70  

3.38 

5.14 

6.79 

8.83 

10.24 

13.64 

8.69 

11.99 

15.43 

22.73 

28.00 

2830 

'  Parcels  ttiat  weigh  less  than  15  pounds  but  measure  more  Ittan  84  inches  (but  not  more  than  106  inctws)  in  corrbined  length  and  girth  are 
cttaraed  the  applicable  rate  tor  a  15-pound  parcel. 

^Pieces  that  measure  more  than  108  incnes  (but  not  more  than  130  inches)  in  combined  length  and  girth  pay  ttte  oversized  rale,  regardtess  o( 
the  actual  weight  o(  ttie  piece. 

3For  baicoded  discount,  deduct  $0.03  per  piece  (machinable  parcels  only).  Barcoded  decouni  is  not  availabte  tor  DOU  and  DSCF  rates  and 
DBMC  mail  entered  at  an  ASF.  Barcoded  discount  is  available  for  Parcel  Post  at  the  Ptx)enix.  AZ.  ASF. 
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6.0  BOUND  PRINTED  MATTER 
STANDARD  MAIL  (B) 

6.1  Single-Piece  Rate 

(Amend  6.1  by  deleting  section  6.1a. 
Redesignate  6.1b  as  6.1.  In  redesignated 


6.1,  delete  footnote  1  and  redesignate 
footnote  2  as  footnote  1.] 


6.2    Presorted  Rate 

(Amend  6.2  by  revising  the  colimui 
heading  "Weight  Not  Over  (pounds)"  to 
read  "Weight  (pounds)"  in  6.2b.] 


7.0    SPECIAL  STANDARD  MAIL  AND 
UBRARY  MAIL 


Weight  not  over  (pounds) 

Single-piece^ 

5Kligit 

BMC' 

, 

$1.13 

$0.64 

$0.95 

2 

1.58 

1.09 

1.40 

3 

2.03 

1.54 

1J5 

2.48 

1.99 

2.30 

6 . 

2.93 

2.44 

2.75 

6 

3.38 

2.89 

320 

7 

3.83 

3.34 

3.65 

8 

4.11 

3.62 

3.93 

9.... 

4.38 

3.90 

421 

10 

4.67 

4.18 

4.49 

4.95 

4.46 

4.77 

12 

5.23 
5.51 

4.74 
5.02 

5.05 

13 

5.33 

14 

5.79 

5.30 

5.61 

15 

6.07 
6.35 

5.58 
5.86 

5.89 

18 

6.17 

17 

6.63 

6.14 

6.45 

18 

19 :...... 

20 

6.91 
7.19 
7.47 

6.42 
6.70 
6.98 

6.73 
7.01 
729 

21 

7.75 

7.26 

7.57 

22 

6.03 
8.31 
a.59 
8.87 
9.15 
9.43 

7.54 
7.82 
8.10 
8.38 
8.66 
8.94 

7.85 

23 

8.13 

24 

8.41 

25 

26 - 

27 i 

8.69 
8.97 
925 

28 ........... .......... ... . . .... 

9.71 

9.22 

9.53 

29 .„•... . . . ....... ..... ..... . .. 

9.99 

9.50 

9.61 

30 : 

10.27 

fl             9.78 

10.09 

31  : : 

10.55 

10.06 

10.37 

32 

10.83 

10.34 

10.65 

33 .^. . ,.^ 

11.11 

10.62 

10.93 

34 _....... .. ......... 

11.39 

10.90 

1121 

35                   „ 

11.67 
11.95 

11.18 
11.46 

11.49 

36 

11.77 

37  ; „ 

12.23 
12.51 

11.74 
12.02 

12.05 

38 

12.33 

39 ................-._ ...... ............ .............................................................. .. 

12.79 

12.30 

12.61 

40 

13.07 

12.58 

12.89 

41 

13.35 

12.86 

13.17 

42 

13.63 

13.14 

13.45 

43 

13.91 

13.42 

13.73 

44 

14.19 
14.47 

13.70 
13.98 

14.01 

1429 

46 . ,. . „ 

14.75 

1426 

14.57 

47 .. 

15.03 

14.54 

14.85 

48 

15.31 

14.82 

15.13 

49 

SO 

51  

15.59 
15.87 
16.15 

15.10 
15.38 
15.66 

15.41 
15.69 
15.97 

52 

16.43 

15.94 

1625 

53 

16.71 

16.22 

16.53 

54 

16.99 

16.50 

16.81 

56 

17.27 
17.55 

16.78 
17.06 

17.06 

56 — 

1757 

57 

17.83 

17.34 

17.65 

58 „.. 

18.11 

17.62 

17.93 

SO ..„. 

18.39 

17.90 

1821 

60 

18.67 

18.18 

18.49 

61 

18.95 

16.46 

18.77 

62 

1923 

18.74 

19.05 

19.51 

19.02 

19.33 

64 „ 

19.79 

19.30 

19.61 
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Weight  not  over  (pounds) 

Singteiiiece' 

&<fgM 

BMC' 

65 „ 

66 

20.07 
20.35 
20.63 
20.91 
21.19 
21.47 

19.58 
19.86 
20.14 
20.42 
20.70 
20.98 

19J9 
20.17 
2045 

67 

68 . 

69 ~ „ 

70 

20.73 
21.01 
2129 

*  For  tnrcoded  discount,  deduct  $0.03  per  piece  (machinable  parcels  only).  Barcoded  dncount  is  not  available  for  parcels  rraied  at  ttw  5-digit 
rate. 


[Delete  current  8.0  and  renumber 
current  9.0  as  8.0.] 

8.0  FEES 

8.1  Mailing 

(Add  new  8.1e  as  follows:] 

Fee,  as  appropriate,  per  12-month 
period: 

•  •        •        «        • 

e.  Presorted  Library  Mail:  $100.00. 

•  •        •        •        • 

An  appropriate  amendment  to  39  CFR 
111.3  will  bie  published  to  reflect  these 
changes. 
Neva  R.  Walaon. 
Attorney,  Office  of  Legal  Policy. 
(FR  Doc.  98-28802  Filed  10-27-98;  8:45  am) 
aaiMO  oooe  ttis-is-p 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40CFRPart271 
[FRL-8178-3] 

Arizona:  Final  Authorization  of  State 
Hazardoua  Wasta  Management 
Program  Raviaions 

AQENCV:  Environmental  Protection 

Agency. 

ACTION:  Immediate  final  rule. 

summary:  The  State  of  Arizona  has 
applied  for  final  authorization  of 
revisions  to  its  hazardous  waste 
program  imder  the  Resoiuce 
Ck)nservation  and  Recovery  Act  (RCRA), 
as  amended. -The  Enviroiunental 
Protection  Agency  (EPA)  has  completed 
its  review  of  Arizona's  application  and 
has  made  a  decision,  subject  to  public 
review  and  conmient,  that  Arizona's 
hazardous  waste  program  revisions 
satisfy  all  of  the  requirements  necessary 
to  qualify  for  final  authorization.  Thus, 
EPA  intends  to  approve  Arizona's 
hazardous  waste  program  revisions. 
Arizona's  application  for  program 
revision  is  available  for  public  review 
and  conunent. 

DATES:  Final  authorization  for  Arizona 
is  effective  December  28, 1998  unless 


EPA  publishes  a  prior  Federal  Register 
action  withdrawing  this  immediate  final 
rule.  All  conunents  on  Arizona's 
program  revision  application  must  be 
received  by  the  close  of  business 
November  27, 1998. 

ADDRESSES:  Copies  of  Arizona's  program 
revision  application  are  available  during 
the  business  hours  of  9:00  a.m.  to  5:00 
p.m.  at  the  following  addresses  for. 
inspection  and  copying: 
Arizona  Department  of  Enviroimiental 
Quahty,  3033  N.  Ontral  Avenue, 
Phoenix.  AZ  85012,  Contact:  Russell 
F.  Rhoades,  Director,  Phone:  602/207- 
4211  or  1-800-234-5677. 
U.S.  EPA  Region  IX  Library-Information 
Center,  75  Hawthorne  Street,  San 
Francisco,  CA  94105,  Phone:  415/ 
744-1510. 

Written  comments  should  be  sent  to: 
Jean  Killpack,  U.S.  EPA  Region  DC 
(WST-3),  75  Hawthorne  Street,  San 
Francisco,  CA  94105,  Phone:  415/744- 
2033. 

FOR  FURTHER  INFORMATION  CONTACT:  Jean 
KiUpack .  U.S.  EPA  Region  DC  (WST-3), 
75  Hawthorne  Street,  San  Francisco,  CA 
94105  Phone:  415-744-2033. 
SUPPt£MENTARY  INFORMATION: 

A.  Background 

States  with  final  authorization  imder 
section  3006(b)  of  the  Resource 
Conservation  and  Recovery  Act 
("RCRA"  or  "the  Act"),  42  U.S.C 
6926(b),  have  a  continuing  obligation  to 
maintain  a  hazardous  waste  program 
that  is  equivalent  to,  consistent  with, 
and  no  less  stringent  than  the  Federal 
hazardous  waste  program.  Revisions  to 
State  hazardous  waste  programs  are 
necessary  when  Federal  or  State 
statutory  or  regulatory  authority  is 
modified  or  when  certain  other  changes 
occur.  Most  commonly.  State  program 
revisions  are  necessitated  by  dianges  to 
EPA's  regulations  in  40  CFR  parts  260- 
266, 268, 124,  270  and  279. 

B.  Arizona  -^ 

Arizona  received  final  authorization 
for  the  base  program  on  November  20, 
1985.  Arizona  has  since  received  final 


authorization  for  revisions  to  ita 
hazardous  waste  program  on  August  6, 

1991,  July  13, 1992,  and  November  23, 

1992,  October  27, 1993,  June  12, 1995, 
and  May  6, 1997.  These  revisions 
include  substantially  all  the  Federal 
RCRA  implemraiting  r^ulations 
published  in  the  Federal  B«gi«tT 
through  July  1, 1995.  On  April  20, 1998, 

Arizona  submitted  an  application  for 

additional  revision  approvals.  Today, 
Arizona  is  seeking  approval  of  ita 
program  revisions  in  accordance  with 
40  CyR  271.21(b)(3). 

EPA  has  revie%ved  Arizona's 
appUcation,  and  has  made  an  inunediate 
final  decision  that  Arizona's  hazardous 
waste  program  revisions  satisfy  all  of 
the  requirementa  necessary  to  qualify 
for  final  authorization.  Consequently, 
EPA  intends  to  approve  final 
authorization  for  Arizona's  hazardous 
waste  program  revisions.  The  pubUc 
may  submit  written  comments  on  EPA's 
immediate  final  decision  up  until 
November  27. 1998.  Copies  of  Arizona's 
applications  for  program  revision  are 
available  for  inspection  and  copying  at 
the  locations  indicated  in  the 
"Addresses"  section  of  this  notice. 

Approval  of  Arizona's  program 
revisions  is  effective  in  60  days  unless 
an  adverse  comment  pertaining  to  the 
State's  revisions  discussed  in  this  notice 
is  received  by  the  end  of  the  comment 
period.  If  an  adverse  comment  is 
received,  EPA  will  pubUsh  eith«'  (1)  a 
withdrawal  of  the  immediate  final 
decision  or  (2)  a  notice  containing  a 
response  to  the  comment  w^ch  either 
affirms  that  the  immediate  final 
decision  takes  effect  or  reverses  the 
decision. 

Arizona  is  applying  for  authorization 
for  changes  and  additions  to  the  Federal 
RCRA  implementing  regulations  that 
occtured  between  July  1, 1995  and  July 
1. 1996  and  three  that  were  promulgated 
after  July  1,  1996.  consisting  of  the 
following  Federal  hazardous  waste 
regulations: 
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Fedoial  Requiramants: 

Criteria  for  Classification  of  Solid  Waste  Disposal  Facilities  and  Practices: 
Identification  and  Listing  of  Hazardous  Waste;  Requirements  for 
(HSWA)  Authorization  of  state  Hazardous  Waste  Programs  (61  FR 
342S2.  July  1,  1996) 

Identification  and  Listing  of  Hazardous  Waste;  Amendments  to  Definition 
of  Solid  Waste  (Non-HSWA)  (61  FR  13103,  March  26. 1996) 
State  Analog: 

Arizona  Revised  Statutes  (ARS)  49-922.AAB:  Arizona  Administrative 
Code  (AAC)Rl8-8-261.A3.  G  ft  H.. 

Hazardous  Waste  Management;  Uquids  in  Landfills  (HSWA)(60  FR  35703, 
July  11, 1995). 

Hazardous  Waste  Treatment.  Storage,  and  Disposal  Facilities  and  Hazard- 
ous Waste  Generators:  Organic  Air  Emission  Standards  for  Tanks,  Sur- 
face Impoundments,  and  Containers  (HSWA)  (61  FR  59932.  November 
25, 1996). 

RCRA  Expanded  Public  Participation  (Non-HSWA)  (60  FR  63417.  July  11, 
1996). 

Land  Disposal  Restrictions  Phase  ID-Decharacterized  Wastewaters,  Carba- 
mate Waste,  and  Spent  Potliners  (HSWA)  (61  FR  15566,  April  8,  1996; 
61  FR  15660,  April  8,  1996;  61  FR  19177,  April  30,  1996:  61  FR  33680, 
June  28,  1996;  61  FR  36419,  July  10.  1996;  61  FR43924.  August  26. 
1996;  62  FR  7502.  February  19, 1997.  « 


ARS  49-922.A&B:  AAC  R18-8-281.AAB 

ARS  49-922.A&B:  AAC  R18-8-264.A,  R18-8-265.A 

ARS     49-922.AftB:      AAC      R18-8-261.A&B,      R-18-»- 
262.AftB,  Rl8-8-264j\.  R18-8-265.A 


ARS  49-922.AftB:  AAC  R-18-6-271.A,  R18-8-271.A 
ARS  49-922.AftB;  AAC  R18-B-268 


The  State  is  responsible  for  issuing, 
denying,  modifying,  reissuing  and 
terminating  permits  for  all  hazardous 
waste  treatment,  storage  and  disposal 
faciUties  in  a  manner  consistent  with  all 
Federal  requirements  for  which  Arizona 
is  authorized.  Arizona  is  not  being 
authorized  to  operate  any  portion  of  the 
hazardous  waste  program  on  Indian 
lands. 

C  Decision 

I  conclude  that  Arizona's  application 
for  program  revision  meets  all  of  the 
statutory  and  regulatory  requirements 
established  by  RCRA.  Accordingly, 
Arizona  is  granted  final  authorization  to 
operate  its  hazardous  waste  program  as 
revised. 

Arizona  is  now  responsible  for 
permitting  treatment,  storage,  and 
disposal  focilities  within  its  borders  and 
carrying  out  the  aspects  of  the  RCRA 
program  described  in  its  revised 

erogram  application,  subject  to  the 
mitations  of  the  Hazardous  and  Solid 
Waste  Amendments  of  1984  (Public  Law 
98-616,  November  8, 1984)  ("HSWA"). 
Arizona  also  has  primary  enforcement 
responsibilities,  although  EPA  retains 
the  right  to  conduct  inspections  under 
section  3007  of  RCRA  and  to  take 
enforcement  actions  iwder  sections 
3008,  3013  and  7003  of  RCRA. 

D.  Administrative  Requirements 

Unfunded  Mandates  Reform  Act 

Title  n  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA).  P.L.  104- 
4.  establishes  requirements  for  Federal 
agencies  to  assess  the  effects  of  their 
regulatory  actions  on  State,  local,  and 
tribal  governments  and  the  private 
sector.  Under  section  202  of  the  UMRA, 
EPA  generally  must  prepare  a  written 
statement,  including  a  cost-benefit 
analysis,  for  proposed  and  final  rules 


with  "Federal  mandates"  that  may 
result  in  expenditures  to  State,  local, 
and  tribal  governments,  in  the  aggregate, 
or  to  the  private  sector,  of  SlOO  million 
or  more  in  any  one  year.  Before 
promulgating  an  EPA  rule  for  which  a 
written  statement  is  needed,  section  205 
of  the  UMRA  generally  requires  EPA  to 
identify  and  consider  a  reasonable 
nimiber  of  regulatory  alternatives  and 
adopt  the  least  costly,  most  cost- 
effective  or  least  burdensome  alternative 
that  achieves  the  objectives  of  the  rule. 
The  provisions  of  section  205  do  not 
apply  when  they  are  inconsistent  with 
applicable  law.  Moreover,  section  205 
aUows  EPA  to  adopt  an  alternative  other 
than  the  least  costly,  most  cost-effective 
or  least  burdensome  alternative  if  the 
Administrator  publishes  with  the  final 
rule  an  explanation  why  that  alternative 
was  not  adopted.  Before  EPA  establishes 
any  regulatory  requirements  that  may 
significantly  or  imiouely  affect  small 
governments,  including  tribal 
governments,  it  must  have  developed 
under  section  203  of  the  UMRA  a  small 
government  agency  plan.  The  plan  must 
provide  for  notifying  potentially 
affected  small  governments,  enabling 
officials  of  affected  small  governments 
to  have  meaningful  and  timely  input  in 
the  development  of  EPA  regulatory 
proposals  with  significant  Federal 
intergovernmental  mandates,  and 
informing,  educating,  and  advising 
small  governments  on  compliance  with 
the  regulatory  requirements. 

EPA  has  determined  that  section  202 
and  205  requirements  do  not  apply  to 
today's  action  because  this  rule  does  not 
contain  a  Federal  mandate  that  may 
result  in  annual  expenditures  of  $100 
million  or  more  for  State,  local,  and/or 
tribal  governments  in  the  aggregate,  or 
the  private  sector.  Costs  to  State,  local 
and/or  tribal  governments  already  exist 


under  the  Arizona  program,  and  today's 
action  does  not  impose  any  additioncd 
obligations  on  regulated  entities.  In  fact, 
EPA's  approval  of  State  programs 
generally  may  reduce,  not  increase, 
compliance  costs  for  the  private  sector. 
Further,  as  it  applies  to  the  State,  this 
action  does  not  impose  a  Federal 
intergovernmental  mandate  because 
UMRA  does  not  include  duties  arising 
from  participation  in  a  voluntary  federal 
program. 

The  requirements  of  section  203  of 
UMRA  also  do  not  apply  to  today's 
action  because  this  rule  contains  no 
regulatory  requirements  that  might 
significantly  or  uniquely  affect  small 
governments.  Although  small 
governments  may  be  hazardous  waste 
generators,  transporters,  or  own  and/or 
operate  TSDFs,  they  are  already  subject 
to  the  regulatory  requirements  under  the 
existing  State  laws  that  are  being 
authorized  by  EPA,  and,  thus,  are  not 
subject  to  any  additional  significant  or 
unique  requirements  by  viriue  of  this 
program  approval. 

Certification  Under  the  Regulatory 
Flexibility  Act 

Pursuant  to  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601  et  seq.,  as  amended  by 
the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996), 
whenever  an  agency  is  required  to 
publish  a  notice  of  rulemaking  for  any 
proposed  or  final  rule,  it  must  prepare 
and  make  available  for  public  comment 
a  regulatory  flexibility  analysis  that 
describes  the  effect  of  the  rule  on  small 
entities  (i.e.,  small  businesses,  small 
organizations,  and  small  governmental 
jurisdictions).  This  analysis  is 
unnecessary,  however,  if  the  agency's 
administrator  certifies  that  the  rule  will 
not  have  a  significant  economic  impact 
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on  a  substantial  number  of  small 
entities. 

The  EPA  has  determined  that  this 
authorization  will  not  have  a  significant 
economic  impact  on  a  substantial 
niunber  of  small  entities.  Such  small 
entities  which  are  hazardous  waste 
generators,  transporters,  or  which  own 
and/or  operate  TSDFs  are  already 
subject  to  the  regulatory  requirements 
under  the  existing  State  laws  that  are 
now  being  authorized  by  EPA.  The 
EPA's  authorization  does  not  impose 
any  significant  additional  burdens  on 
these  small  entities.  This  is  because 
EPA's  authorization  would  simply 
result  in  an  administrative  change, 
rather  than  a  change  in  the  substantive 
requirements  imposed  on  these  small 
entities. 

Pursuant  to  the  provision  at  5  U.S.C. 
605(b),  the  Agency  hereby  certifies  that 
this  authorization  will  not  have  a 
significant  economic  impact  on  a 
substantial  niunber  of  small  entities. 
This  authorization  approves  regidatory 
requirements  under  existing  State  law  to 
which  small  entities  are  already  subject. 
It  does  not  impose  any  new  burdens  on 
small  entities.  Hiis  rule,  therefore,  does 
nOt  require  a  regidatory  flexibility 
analysis. 

Sulanission  to  Congress  and  the 
Comptroller  General 

The  Congressional  Review  Act,  5 
U.S.C  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  Gmeral 
of  the  United  States.  The  EPA  will 
submit  a  report  containing  this  rule  and 
other  required  information  to  the  U.S. 
Senate,  die  U.S.  House  of 
Representatives  and  the  Comptroller 
General  of  the  United  States  prior  to 
publication  of  the  rule  in  today's 
Federal  Ri^jster.  This  rule  is  not  a 
"major  rule"  as  defined  by  5  U.S.C. 
804(2). 

Compliance  With  Executive  Order 
12866 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  Executive  Order  12866. 

Compliance  with  Executive  Order  12875 

Under  Executive  Order  12875,  EPA 
may  not  issue  a  regulation  that  is  not 
required  by  statute  and  that  creates  a 
mandate  upon  a  State,  local  or  tribal 
government,  unless  the  Federal 
government  provides  the  funds 
necessary  to  pay  the  direct  compliance 


costs  incurred  by  those  governments,  or 
EPA  consults  with  those  govenunents.  If 
EPA  coi  iplies  with  consulting, 
Executi>'e  Order  12875  requires  EPA  to 
provide  to  the  Office  of  Management 
and  Budget  a  description  of  the  extent 
of  EPA's  prior  consultation  with 
representatives  of  affected  State,  local 
and  tribal  governments,  the  nature  of 
their  concerns,  copies  of  any  written 
communications  from  the  governments, 
and  a  statement  supporting  the  need  to 
issue  the  regulation.  In  addition. 
Executive  Order  12875  requires  EPA  to 
develop  an  effective  process  permitting 
elected  officials  and  other 
representatives  of  State,  local  and  tribal 
govenmients  "to  provide  meaningful 
and  timely  input  in  the  development  of 
regulatory  proposals  containing 
simificant  unfunded  mandates." 

This  rule  does  not  create  a  mandate 
on  State,  local  or  tribal  governments. 
The  rule  does  not  impose  any 
enforceable  duties  on  these  entities.  The 
State  administers  its  hazardous  waste 
program  voluntarily,  and  any  duties  on 
other  State,  local  or  tribal  governmental 
entities  arise  from  that  program,  not 
from  today's  action.  Accordingly,  the 
requirements  of  Executive  Order  12875 
do  not  apply  to  this  rule. 

Compliance  With  Executive  Order 
13045 

Executive  Order  13045.  "Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks,"  applies  to  any 
rule  that  (1)  the  Office  of  Management 
and  Budget  determines  is  "economically 
significant"  as  defined  under  Executive 
Chtler  12866,  and  (2)  concerns  an 
environmental  health  at  safety  risk  that 
EPA  has  reason  to  believe  may  have  a 
disproportionate  effect  on  children.  If 
the  regidatory  action  meets  both  criteria, 
the  Agency  must  evaluate  the 
enviroiunental  health  or  saftety  effects  of 
the  planned  rule  on  children  and 
explain  why  the  planned  regulation  is 
preferable  to  other  potentiaUy  effective 
and  reasonably  feasible  alternatives 
considered  by  the  Aaency. 

This  rule  is  not  suoject  to  E.0. 13045 
because  it  is  not  an  economically 
significant  rule  as  defined  by  E.O. 
12866,  and  because  it  does  not  involve 
decisions  based  on  environmental 
health  or  safety  risks. 

Compliance  With  Executive  Order 
13084 

Under  Executive  Order  13084,  EPA 
may  uot  issue  a  regulation  that  is  not 
required  by  statute,  that  significantly  or 
uniquely  affects  the  communities  of 
Indian  tribal  governments,  and  that 
imposes  substantial  direct  compliance 
costs  on  those  communities,  unless  the 


Federal  government  provides  the  funds 
necessary  to  pay  the  direct  compUance 
costs  incurred  by  the  tribal 
governments,  or  EPA  consults  with 
those  governments.  If  EPA  complies 
with  consulting.  Executive  Order  13084 
requires  EPA  to  provide  to  the  Office  of 
Management  and  Budget,  in  a  separately 
identified  section  of  the  preamble  to  the 
rule,  a  description  of  the  extent  of  EPA's 
prior  consultation  with  representatives 
of  affected  tribal  governments,  a 
summary  of  the  nature  of  their  concerns, 
and  a  statement  supporting  the  need  to 
issue  the  regulation.  In  addition. 
Executive  Otder  13084  requires  EPA  to 
develop  an  effective  process  permitting 
elected  officials  and  other 
representatives  of  Indian  tribal 
governments  "to  provide  meaningful 
and  timely  input  in  the  development  of 
regulatory  policies  on  matters  that 
significantly  or  uniquely  affect  their 
communities. ' ' 

This  rule  is  not  subject  to  E.0. 13084 
because  it  does  not  significantly  or 
uniquely  affects  the  communities  of 
Indian  tribal  governments.  Arizona  is 
not  authorized  to  implement  the  RCRA 
hazardous  waste  program  in  Indian 
country.  This  action  has  no  effiact  on  the 
hazardous  waste  program  that  EPA 
implements  in  the  Indian  coimtry 
within  the  State. 

Paperwork  Reduction  Act 

Under  the  Paperwork  Reduction  Act, 
44  U.S.C.  3501  et  seq..  Federal  agencies 
must  consider  the  paperwork  biutlen 
imposed  by  any  information  request 
contained  in  a  proposed  nde  or  a  final 
rule.  This  rule  will  notimpose  any 
inf(Hinati<m  requirements  upon  the 
regulated  community. 

National  Technology  Trarafer  and  • 
Advancement  Act 

Section  12(d)  of  the  National 
Technology  Transfw  and  Advancement 
Act  of  1995  ("NTTAA"),  Pub  L.  No. 
104-113,  §  12(d)  (15  U.S.C  272  note) 
directs  EPA  to  use  voluntary  consensus 
standards  in  its  regulatory  activities 
unless  to  do  so  would  be  inconsistent 
with  applicable  law  or  otherwise 
impractical.  Voluntary  omsensus 
standards  are  technical  standards  (e.g.. 
materials  specifications,  test  methods, 
sampling  procedures,  and  business 
practices)  that  are  developed  or  adopted 
by  voluntary  consensus  standards 
bodies.  The  NTTAA  directs  EPA  to 
provide  Congress,  through  OMB. 
explanations  when  the  Agency  decides 
not  to  use  available  and  applicable 
voluntary  consensus  standards. 

Hiis  action  does  not  involved 
technical  standards.  Therefore,  EPA  did 
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not  consider  the  use  of  any  voluntary 
consensus  standards. 

List  of  Subiecto  in  40  CFR  Part  271 

Environmental  protection. 
Administrative  practice  and  procedure. 
Confidential  business  information. 
Hazardous  materials  transportation. 
Hazardous  waste.  Indian  lands. 
Intergovernmental  relations.  Penalties. 
Reporting  and  record  keeping 
requirements,  Water  pollution  control. 
Water  supply. 

Authority:  This  notice  is  issued  under  the 
authority  of  Sections  2002(a),  3006  and 
7004(b)  of  the  Solid  Waste  Disposal  Act  as 
amended,  42  U.S.C.  6912(a),  6926.  and 
6974(b). 

Dated:  August  30, 1998. 
Felicia  Marcus. 
Regional  Administrator. 
IFR  Doc.  96-28870  Filed  10-27-98;  8:45  am] 
MJJNQCOOCi 


EHV1RONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  300 
[FRL-4181-1] 

National  Oil  and  Hazardoua 
Subatancaa  Contlnganqf  Plan; 
National  PrIorMas  Ust  Updata 

AQENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Final  rule:  notice  of  deletion  of 
the  Operable  Unit  2  of  the  South 
Andover  Salvage  Yards  Superfund  site 
from  the  National  Priorities  List  (NPL). 

summary:  The  Environmental  Protection 
Agency  (EPA)  announces  the  deletion  of 
the  Operable  Unit  2  of  the  South 
Andover  Salvage  Yards  Superfund  Site 
in  Minnesota  from  the  National 
Priorities  List  (NPL).  The  NPL  is 
Appendix  B  of  40  CFR  part  300.  which 
is  the  National  Oil  and  Hazardous 
Substances  Contingency  Plan  (NCP), 
which  EPA  promulgated  pursuant  to 
section  105  of  the  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act  of  1980 
(CERCLA),  as  amended.  This  action  is 
being  taken  by  EPA  and  the  State  of 
Minnesota,  because  it  has  been 
determined  that  Responsible  Parties 
have  implemented  all  appropriate 
response  actions  required  for  this 
particular  operable  unit.  Moreover.  EPA 
and  the  State  of  Minnesota  have 
determined  that  remedial  actions 
conducted  at  the  site  to  date  remain 
protective  of  public  health,  welfare,  and 
the  environment. 
EFFECTIVE  DATE:  October  28. 1998. 


FOR  FURTHER  INFORMATION  CONTACT:  )ohn 
O'Grady  at  (312)  866-1477  (SR-6J). 
Remedial  Project  Manager  or  Gladys 
Beard  at  (312)  866-7253,  Associate 
Remedial  Project  Manager,  Superfund 
Division,  U.S.  EPA— Region  V,  77  West 
Jackson  Blvd.,  Chicago,  IL  60604. 
Information  on  the  site  is  available  at 
the  local  information  repository  located 
at:  Andover  City  Hall.  1685  N.  W. 
Crosstown  Blvd.,  Andover.  MN  55303. 
Requests  for  comprehensive  copies  of 
documents  should  be  directed  formally 
to  the  Regional  Docket  Office.  The 
contact  for  the  Regional  Docket  Office  is 
Jan  Phmdheller  (H-7J).  U.S.  EPA. 
Region  V.  77  W.  Jackson  Blvd..  Chicago. 
IL  60604.  (312)  353-5821. 

SUPPlfMENTARY  INFORMATION:  The 
portion  of  the  site  to  be  deleted  from  the 
NPL  is:  Operable  Unit  2  of  the  South 
Andover  Salvage  Yards  located  in 
Andover.  Minnesota.  A  Notice  of  Intent 
to  Delete  for  this  portion  of  the  site  was 
published  September  15. 1998  (63  FR 
178).  The  closing  date  for  comments  on 
the  Notice  of  Intent  to  Delete  was 
October  14. 1998.  EPA  received  no 
comments  and  therefore  no 
Responsiveness  Summary  was  prepared. 

The  EPA  identifies  sites  which  appear 
to  present  a  significant  risk  to  public 
health,  welfare,  or  the  environment  and 
it  maintains  the  NPL  as  the  list  of  those 
sites.  Sites  on  the  NPL  may  be  the 
subject  of  Hazardous  Substance 
Response  Trust  Fimd  (Fund-)  financed 
remedial  actions.  Any  site  or  portion  of 
a  site  deleted  from  the  NPL  remains 
eligible  for  Fund-financed  remedial 
actions  in  the  unlikely  event  that 
conditions  at  the  site  warrant  such 
action.  Section  300.425(e)(3)  of  the  NCP 
states  that  Fund-financed  actions  may 
be  taken  at  sites  deleted  from  the  NPL 
in  the  unlikely  event  that  conditions  at 
the  site  warrant  such  action.  Deletion  of 
a  site  from  the  NPL  does  not  affect 
responsible  party  liability  or  impede 
agency  efforts  to  recover  costs 
associated  with  response  efforts. 

List  of  Subjects  in  40  CFR  Part  300 

Environmental  protection.  Air 
pollution  control.  Chemicals.  Hazardous 
substances.  Hazardous  waste, 
Intergovernmental  relations,  Penalties, 
Reporting  and  recordkeeping 
requirements,  Superfund,  Water 
pollution  control.  Water  supply. 

Dated:  October  19, 1998. 
David  Ullrich. 

Acting  Regional  Administrator, 
Region  V. 

40  CFR  part  300  is  amended  as 
follows: 


PART  300— [AMENDED] 

1.  The  authority  citation  for  Part  300 
continues  to  read  as  follows: 

Audiority:  33  U.S.C  1321(c)(2):  42  U.S.C 
9601-9657;  E.O.  12777.  56  FR  54757,  3  CFR, 
1991  Comp.;  p.351;  E.O.  12580.  52  FR  2923. 
3  CFR.  1987  Comp.;  p.  193. 

Appendix  B— {Amandad] 

2.  Table  1  of  Appendix  B  to  part  300 
is  amended  by  removing  the  Site  "South 
Andover  Site.  Andover,  Minnesota." 

(FR  Doc.  98-28868  Filed  10-27-98:  8:45  am) 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47CFRPart73 

PMM  Docket  No.  «7-13a  RM-8751] 

Radio  Broadcasting  Sarvicaa: 
Ottumwa,IA 

AGENCY:  Federal  Commimications 
Commission. 

ACTION:  Final  rule. 

SUMMARY:  This  document  substitutes 
Channel  224C3  for  Channel  224C2  at 
Ottumwa,  Iowa,  and  modifies  the 
license  of  Station  KTWA.  Ottumwa, 
Iowa,  to  specify  operation  on  Channel 
224C2.  See  62  FR  27710.  May  21. 1997; 
The  reference  coordinates  for  Channel 
224C2  at  Ottumwa,  Iowa,  are  41-01-11 
and  92-27-33.  With  this  action,  the 
proceeding  is  terminated. 
EFFECTIVE  DATE:  December  1. 1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  Hayne.  Mass  Media  Bureau  (202) 
418-2177. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Report 
and  Order  in  MM  Docket  No.  97-130. 
adopted  October  7,  1998,  and  released 
October  16. 1998.  The  hill  text  of  this 
decision  is  available  for  inspection  and 
copying  during  normal  business  hours 
in  the  FCC  Reference  Center  (Room 
239).  1919  M  Street,  NW.  Washington. 
DC.  The  complete  text  of  this  decision 
may  also  be  purchased  from  the 
Commission's  copy  contractor. 
International  Transcription  Service, 
Inc..  (202)  857-3805. 1231  M  Street. 
NW.  Washington,  DC  20036. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

Part  73  of  Title  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 
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PART  73— {AMENDED] 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C  154,  303.  334,  336. 

$73,202    [Amended] 

2.  Section  73.202(b).  the  Table  of  FM 
Allotments  under  Iowa,  is  amended  by 
removing  Channel  224C3  and  adding 
Channel  224C2  at  Ottiunwa. 

Federal  Communications  Commission. 

Jfriin  A.  KarouMM, 

Chief,  Allocations  Branch,  Policy  and  Rules 
Division,  Mass  Media  Bureau. 

[FR  Doc.  98-28772  Filed  10-27-98;  8:45  am] 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

PMM  Docket  No.  96-139;  RM-0312] 

Radio  Broadcasting  Sarvicaa;  King 
Salmon,  AK 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Final  rule. 

SUMMARY:  This  document  allots  Channel 
221A  to  King  Salmon.  Alaska,  as  that 
commimity's  first  local  aural 
transmission  service  in  response  to  a 
petition  filed  on  behalf  of  Zimin 
Broadcasting  Corp.  See  53  FR  41766. 
August  5. 1998.  With  this  action,  the 
proceeding  is  terminated. 
DATES:  Effective  November  30, 1998.  A 
filing  window  for  Channel  221A  at  King 
Salmon,  Alaska,  will  not  be  opened  at 
this  time.  Instead,  the  issue  of  opening 
a  fiUng  window  for  this  channel  will  be 
addressed  by  the  Commission  in  a 
subsequent  Order. 
FOR  FURTHER  INFORMATION  CONTACT: 
Nancy  Joyner.  Mass  Media  Bureau.  (202) 
418-2180.  General  questions  related  to 
the  application  filing  process  should  be 
addre^ed  to  the  Audio  Services 
EKvision.  (202)  418-2700. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Report 
and  Order.  MM  Docket  No.  98-139. 
adopted  October  7. 1998.  and  released 
October  16.1998.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC's  Reference 
Center  (Room  239).  1919  M  Street.  NW.. 
Washington.  CXZ.  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy  contractor. 
International  Transcription  Service. 
Inc..  1231  20th  Street.  NW.. 
Washington.  DC  20036.  (202)  857-3800. 


List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

Part  73  of  Title  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART73-{AMENDED] 

1.  The  authority  citation  for  part  73 
reads  as  follows: 

Authority:  47  U.S.C.  154,  303,  334,  336. 

173.202    [Amended] 

2.  Section  73.202(b).  the  Table  of  FM 
Allotments  under  Alaska,  is  amended 
by  adding  King  Salmon.  Channel  221A. 

Federal  Communications  Commission. 
John  A.  Karoueos, 

Chief,  Allocations  Branch,  Pol  icy  and  Rules 
Division,  Mass  Media  Bureau. 

IFR  Doc.  98-28775  Filed  10-27-98;  8:45  am] 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47CFRPart73 

[MM  Docket  No.  97-243;  RM-9194] 

Radio  Broadcaatlng  Sarvicaa;  Balzoni 
andTchula.MS 

AGENCY:  Federal  Conunuhications 

Commission. 

action:  Final  rule. 

SUMMARY:  In  response  to  a  request  by 
Team  Broadcasting  Company,  permittee 
of  Station  WGNG(FM).  Channel  292A. 
Belzoni.  Mississippi,  this  document 
substitutes  Channel  292C3  for  Channel 
292A  at  Belzoni.  reallots  Channel  292C3 
to  Tchula.  Mississippi,  and  modifies  the 
license  for  Station  WGNG(FM) 
accordingly,  pursiiant  to  the  provisions 
of  Sections  1.420(g)  and  (i)  of  the 
Commission's  Rules.  See  62  FR  66324. 
December  18. 1997.  Coordinates  used 
for  Channel  292C3  at  Tchula  are  33-09- 
43  NL  and  90-12-34  WL.  With  this 
action,  the  proceeding  is  terminated. 
EFFECTIVE  DATE:  November  30. 1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Nancy  Joyner.  Mass  Media  Bureau.  (202) 
416-2180. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Report 
and  Order.  MM  Docket  No.  97-243. 
adopted  October  7. 1998.  and  released 
October  16, 1998.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC's  Reference 
Center  (Room  239),  1919  M  Street,  NW.. 
Washington.  IX^.  The  complete  text  of 
this  decision  may  also  be  purchased 
fiom  the  Commission's  copy  contractor. 


International  Transcription  Service. 
Inc.,  1231  20Ui  Street.  NW.. 
Washington.  EX:  20036.  (202)  857-3800. 

List  of  Sul^ects  in  47  CFR  Part  73 

Radio  broadcasting. 

Part  73  of  Tide  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  73— [AMENDED] 

1.  The  authority  citation  for  part  73 
reads  as  follows: 

Audiarity:  47  U.S.C  154,  303.  334,  336. 

173.202    [Amended] 

2.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  Mississippi  is 
amended  by  removing  Channel  292A  at 
Belzoni  and  by  adding  Tchula.  Channel 
292C3. 

Federal  Communications  Commission. 

lohn  A.  Kanmaos, 

Chief,  Allocations  Branch,  Policy  and  Rules 

Division,  Mass  Media  Bureau. 

(FR  Doc  98-28776  Filed  10-27-98:  8:45  am] 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[MM  Docket  No.  97-7;  RM-a9471 

Radto  Broadcaatlng  Sarvicaa; 
Chahalia,  WA  and  Tillamook.  OR 

AQBICY:  Federal  Communications 

Commission. 

action:  Final  rule. 

SUMMARY:  The  Commission,  at  the 
request  of  C.  C.  Broadcasting  Company, 
allots  Channel  282A  at  Chehalis, 
Washington,  as  the  community's  first 
local  commercial  FM  transmission 
service  (RM-6947).  See  62  FR  3653. 
January  24. 1997.  We  also  deny  the  one- 
step  upgrade  appUcation  (BPH- 
970224IC)  filed  by  Oregon  Eagle.  Inc.. 
requesting  the  substitution  of  Channel 
282C1  for  Channel  281C3  at  Tillamook. 
Oregon,  and  the  modification  of  Station 
KriL-FM's  hcense  accordingly. 
Channel  282A  can  be  allotted  at 
Chehalis  in  compliance  with  the 
Commission's  minimum  distance 
separation  requirements  with  a  site 
restriction  of  1.4  kilometers  (0.9  miles) 
south  to  avoid  a  short-spacing  to  the 
licensed  site  of  Station  KAFE(FM). 
Channel  282C.  Bellingham.  Washington. 
The  coordinates  for  Channel  282A  at 
Chehalis  are  North  Latitude  46-36-57 
and  West  Longitude  122-57-58.  Since 
Chehahs  is  located  within  320 
kilometers  (200  miles)  of  the  U.S.- 
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Canadian  border,  concurrence  of  the 
Canadian  government  has  been 
obtained.  With  this  action,  this 
proceeding  is  terminated. 
EFFECTIVE  DATE:  November  30, 1998.  A 
Bling  window  for  Channel  282A  at 
Chehalis,  Washington,  will  not  be 
opened  at  this  time,  kistead,  the  issue  of 
opening  a  filing  window  for  this 
channel  will  be  addressed  by  the 
Commission  in  a  subsequent  order. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sharon  P.  McDonald,  Mass  Media 
Bureau,  (202)  418-2180. 
SUPPI^MENTARV  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  97-7. 
adopted  October  7,  1998,  and  released 
October  16, 1998.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Reference 
Center  (Room  239),  1919  M  Street,  NW., 
Washington,  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Conunission's  copy 
contractors.  International  Transcription 
Service,  Inc..  (202)  857-3800. 1231  20th 
Street.  NW.  Washington,  DC  20036. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

Part  73  of  Title  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  73— {AMENDED] 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Authority:  Sections  47  U.S.C.  154.  303. 
334.  336. 

f73.202    [Anwmtod] 

2.  Section  73.202(b).  the  Table  of  FM 
Allotments  under  Washington,  is 
amended  by  adding  Chehalis,  Channel 
282A. 

Federal  Communications  Commission. 

John  A.  Karousos, 

Chief.  Allocations  Branch,  Policy  and  Rules 

Division,  Mass  Media  Bureau. 

(FR  Doc.  98-28777  Filed  10-27-98:  8:4S  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Office  of  the  Secretary 

49  CFR  Part  1 

IQST  Dodwl  No.  1;  AmdL  1-29S] 

Organization  and  Delegation  of  Povvers 
and  Dutiee;  Delegation  to  the  Federal 
Railroad  Adminletrator 

AGENCY:  Office  of  the  Secretary,  DOT. 


ACTION:  Final  rule. 


SUMMARY:  The  Secretary  is  delegating 
his  authority  to  the  Federal  Railroad 
Administrator  under  section  322  to  Title 
23  of  the  United  States  Code.  Section 
322,  titled  the  Magnetic  Levitation 
Transportation  Technology  Deployment 
Program,  was  added  by  section  1218  of 
the  Transportation  Equity  Act  for  the 
21st  Century,  Public  Law  105-178  (June 
9, 1998).  Section  322  provides  a  total  of 
$55  million  for  Fiscal  Years  1999 
through  2001  for  preconstruction 
planning  activities,  final  design, 
engineering,  and  construction  activities 
for  maglev  deployment:  Si 5  million  is 
available  in  Fiscal  Year  1999  and  $40 
million  for  Fiscal  Years  2000  and  2001. 
Also,  section  322  authorizes — but  does 
not  appropriate — additional  Federal 
funds  of  $950  million  for  final  design 
and  construction  of  the  most  promising 
project.  The  authority  of  the  Secretary  in 
section  322  to  make  financial  assistance 
available  to  states  through  the 
establishment  of  eligibility  criteria, 
solicitation  of  applications,  and  the 
selection  of  projects  for  funding  should 
be  delegated  to  the  Federal  Railroad 
Administrator  because  FRA  has  the 
expertise  and  staff  to  carry  out  this 
program  in  accordance  with  the 
statutory  requirements. 
EFFECTIVE  DATE:  October  28, 1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Gareth  W.  Rosenau,  Office  of  Chief 
Counsel  (RCC-20),  Federal  Railroad 
Administration,  400  Seventh  Street,  SW. 
(Stop  10),  Washington,  DC  20590. 
Phone:  (202)  493-6054. 
SUPPLEMENTARY  INFORMATION:  Since  this 
amendment  relates  to  departmental 
organization,  procedure  and  practice, 
notice  and  comment  on  it  are 
unnecessary  under  5  U.S.C.  553(b). 
Further,  since  the  amendment  expedites 
the  Federal  Railroad  Administration's 
ability  to  meet  the  statutory  deadlines  of 
the  Magnetic  Levitation  Transportation 
Technology  Deployment  Program,  the 
Secretary  finds  good  cause  under  5 
U.S.C.  553(d)(3)  for  the  final  rule  to  be 
effiective  on  the  date  of  publication  in 
the  Federal  Register. 

List  of  Subjects  in  49  CFR  Part  1 

Authority  delegations  (Government 
agencies),  Organization  and  functions 
(Government  agencies). 

In  consideration  of  the  foregoing,  part 
1  of  title  49.  Code  of  Federal 
Regulations,  is  amended,  effective  upon 
publication,  to  read  as  follows: 

PART  1— {AMENDED] 

1.  The  authority  citation  for  part  1 
continues  to  read  as  follows: 


Authority:  49  U.S.C  322;  Public  Law  101- 
552.  28  U.S.C  2672,  31  U.S.C  3711(aK2). 

2.  In  §  1.49  (Delegations  to  Federal 
Railroad  Administrator),  the  following 
section  (kk)  is  added  at  the  end  thereof. 

f1.49    DatogaUons  to  tha  Fadaral  RaHroad 
AdntinlatraUon. 


(kk)  Carry  out  the  functions  and 
exercise  the  authority  vested  in  the 
Secretary  by  23  U.S.C.  322.  titled  the 
Magnetic  Levitation  Transportation 
Technology  Deployment  Program. 

Issued  in  Washington.  DC,  this  21st  day  of 
October.  1998. 
Rodney  E.  Slater. 
Secretary  of  Transportation. 
|FR  Doc.  98-28821  Filed  10-27-98;  8:45  ami 
MLUNQ  coot  4t10-«>-l> 


DEPARTMENT  OF  THE  INTERIOR 
Fish  and  Wildlife  Service 

50  CFR  Part  17 

RIN  1018-AE36 

Endangered  and  Threatened  Wildlife 
and  Plants;  Endar>gered  Status  for 
Three  Aquatic  Snails,  and  Threatened 
Status  for  Tfuee  Aquatic  Snails  in  ttte 
Mobile  River  Basin  of  Alabama 

AGENCY:  Fish  and  Wildlife  Service, . 

Interior. 

ACTION:  Final  rule. 

summary:  The  Fish  and  Wildlife  Service 
(Service)  determines  the  cylindrical 
lioplax  [Lioplax  cyclostomafonnis).  flat 
pebblesnail  (Lepyrium  showalten),  and 
pUcate  rocksnail  (Leptoxis  plicata)  to  t>e 
endangered  species;  and  the  painted 
roclLsnail  [Leptoxis  taeniata),  round 
rocksnail  [Leptoxis  ampla),  and  lacy 
elimia  [Elimia  crenatella)  to  be 
threatened  species  under  the  authority 
of  the  Endangered  Species  Act  of  1973, 
as  amended  (Act).  These  aquatic  snails 
are  found  in  localized  portions  of  the 
Black  Warrior,  Cahaba,  Alabama,  and 
Coosa  rivers  or  their  tributaries  in 
central  Alabama.  Impoundment  and 
water  quality  degradation  have 
eliminated  the  six  snails  from  90 
percent  or  more  of  their  historic  habitat. 
Surviving  populations  are  currently 
threatened  by  pollutants  such  as 
sediments  and  nutrients  that  wash  into 
streams  from  the  land  surface.  This 
action  implements  the  protection  of  the 
Act  for  these  six  snail  species. 

DATES:  This  nde  is  effective  November 
27.  1998. 

ADDRESSES:  The  complete  file  for  this 
rule  is  available  for  inspection,  by 
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appointment,  during  normal  business 
hours  at  the  Jackson  Field  Office,  U.S. 
Fish  and  Wildlife  Swvice.  6578 
Dogwood  View  Parkway.  Jackson. 
Mississippi  39213. 

FOR  FURTHER  MFORMATION  CONTACT:  Mr. 
Paul  Hartfield  (see  A00RE8SCS  section). 
601/965-4900,  extension  25. 
SUPPiaCfTARY  aiFORMATKM: 

Background 

The  Mobile  River  Basin  (Basin) 
historicaUy  supported  the  greatest 
diversity  of  frtnihwater  snail  species  in 
the  world  (Bogan  et  al.  1995).  including 
six  genera  and  over  100  species  that 
were  endemic  to  the  Basin.  During  the 
past  few  decades,  pubUcations  in  the 
scientific  litwature  have  primarily  dealt 
with  the  apparent  decimation  of  this 
Caima  following  the  construction  of 
dams  within  the  Basin  and  the 
inundation  of  extensive  shoal  (a  shallow 
place  in  a  body  of  water)  habitats  by 
impounded  waters  (Goodrich  1944. 
Atheam  1970,  Heard  1970,  Stein  1976, 
Palmer  1986,  Gamer  1990). 

In  1990.  the  Service  initiated  a  status 
review  of  the  endemic  freshwater  snails 
of  the  Basin.  An  extensive  literature 
survey  identified  sources  of  information 
on  taxonomy,  distribution,  ecology,  and 
status  of  the  fauna  and  was  used  to 
assemble  a  checklist  of  the  Basin's 
snails  and  their  distributions  (Bogan 
1992).  Field  surveys  and  collections 
were  made  for  snails  and  other 
freshwater  mollusks  throughout  the 
Basin  (Bogan  and  Pierson.  1993a,b; 
McGregor  et  al.  1996;  Service  Field 
Recorc^.  Jackson.  Mississippi  1989- 
1996;  Bogan  in  lift.  1995;  M.  Pierson 
Field  Records,  Calera,  Alabama,  in  litt. 
1993-1994;  J.  Gamer.  Alabama 
Department  of  Conservation,  pers. 
comm.  1996;  J.  Johnson.  Aubum 
University,  in  litt.  1996). 

Bogan  et  al.  (1995)  siunmarized  the 
results  of  their  efforts  noting  the 
apparent  extinction  of  numerous  snail 
species  in  the  Coosa  and  Cahaba  River 
drainages,  and  the  imperiled  state  of 
many  other  aquatic  snails  in  the  Basin. 

The  taxonomy  used  in  this  final  rule 
follows  Burch  (1989).  which  relies 
almost  exclusively  on  shell  morphology. 
Many  of  the  Basin's  freshwater  snail 
species,  particularly  in  the  feunily 
Pleuroceridae,  are  known  to  exhibit 
marked  clinal  variation  (gradual  change 
in  characters  of  a  species  that  manifests 
itself  along  a  geographic  gradient)  in 
shell  form,  some  of  which  has  been 
described  as  environmentally  induced 
(e.g.,  Goodrich  1934, 1937).  Four  of  the 
six  species  considered  in  this  final  rule 
belong  to  the  family  Pleuroceridae  and 
their  relationships  to  each  other,  as  well 


as  to  other  Pletutxxridae.  are  poorly 
understood.  In  order  to  better  docimient 
taxonomic  relationships  among  these 
snails,  a  genetic  study  was  conducted 
during  t^  status  review  of  a  select 
group  of  the  Basin's  Pleuroceridae 
(Lydeard  et  al.  1997).  The  four  snails 
within  this  Eamily  considered  herein 
(lacy  elimia,  round  rocksnail,  plicate 
rocksiuil.  and  painted  rocksnail)  were 
included  in  the  genetic  study.  This 
study  supported  their  current  taxonomic 
status  (Lydeard  et  al.  1997). 

The  cylindrical  Uoplax  [Lioplax 
cyclosiomafonnis  (Lea  1841))  is  a  gill- 
breathing  snail  in  the  family 
Viviparidae.  The  shell  is  elongate, 
reaching  about  28  millimeters  (mm)  (1.1 
inches  (in))  in  length.  Shell  color  is  light 
to  dari^  oUvaceous-green  externally,  and 
bluish  inside  of  the  aperture  (shell 
opening).  The  cylindrical  lioplax  is 
distinguished  from  other  viviparid  (eggs 
hatch  internally  and  the  young  are  bom 
as  juveniles)  snails  in  the  Basin  by  the 
number  of  whorls,  and  differences  in 
size,  sculpture,  microsculpture.  and 
spire  angle.  No  other  species  of  Uoplax 
snails  are  known  to  occur  in  the  Mobile 
Basin  (see  Clench  and  Turao'  1955  for 
a  more  detailed  description). 

Habitat  for  the  cylindrical  lioplax  is 
unusual  for  the  genus,  as  well  as  for 
other  genera  of  viviparid  snails.  It  lives 
in  mud  under  lar^ge  rocks  in  rapid 
currents  over  stream  and  river  shoals. 
Other  lioplax  species  are  usually  found 
in  exposed  situations  or  in  mud  or 
muddy  sand  along  the  margins  of  rivers. 
Little  is  known  of  the  biology  or  life 
history  of  the  cylindrical  Uoplax.  It  is 
believed  to  brood  its  yoimg  and  filter- 
feed,  as  do  other  members  of  the 
Viviparidae.  Life  spans  have  been 
reported  from  3  to  11  years  in  various 
species  of  Viviparidae  (Heller  1990). 

Collection  records  for  the  cylindrical 
lioplax  exist  from  the  Alabama  River 
(Dallas  County,  Alabama),  Black  Warrior 
River  (Jefferson  County.  Alabama)  and 
tributaries  (Prairie  Creek,  Marengo 
County.  Alabama;  Valley  Creek. 
Jefferson  County,  Alabama),  Coosa  River 
(Shelby,  Elmore  counties,  Alabama)  and 
tributaries  (Oothcalooga  Creek,  Bartow 
County,  Georgia;  Coahulla  Creek, 
Whitfield  County.  Georgia;  Armuchee 
Creek.  Floyd  Coimty.  Georgia;  Little 
Wills  Creek.  Etowah  County,  Alabama; 
Choccolocco  Creek,  Talladega  Coimty, 
Alabama;  Yellowleaf  Creek,  Shelby 
County,  Alabama),  and  the  Cahaba  River 
(Bibb,  Shelby  counties,  Alabama)  and  its 
tributary.  Little  Cahaba  River  (Jefferson 
County,  Alabama)  (Clench  and  Turner 
1955).  A  single  collection  of  this  species 
has  also  been  reported  from  the  Tensas 
River,  Madison  Parish,  Louisiana 
(Clench  1962).  however,  there  are  no 


previous  at  subsequent  records  outside 
of  the  Alabama-Coosa  system,  and 
searches  of  the  Tensas  River  in 
Louisiana  by  Service  biologists  (1995) 
and  others  (Vidrine  1996)  have  found  no 
evidence  of  the  species  or  its  typical 
habitat 

The  cylindrical  Uoplax  is  currently 
known  only  from  approximately  24 
kilometers  (km)  (15  miles  (mi))  of  the 
Cahaba  River  above  the  Fall  L^e  in 
Shelby  and  Bibb  cotmties,  Alabama 
(Bogan  and  Pierson  1993b).  Survey 
efforts  by  Davis  (1974)  failed  to  locate 
this  snail  in  the  Coosa  or  Alabama 
rivers,  and  m(»e  recent  stuvey  efforts 
have  also  fruled  to  relocate  the  species 
at  historic  locaUties  in  the  Alabama. 
Black  Warrior,  Little  Cahaba.  and  Coosa 
rivers  and  their  tributaries  (Bogan  and 
Pierson  1993a.  1993b;  M.  Pierson  in  litt. 
1993. 1994;  Service  Field  Records  1991, 
1992, 1993). 

The  flat  pebblesnail  [Lepyrium 
showaheri  (Lea  1861))  is  a  smaU  snail  in 
the  family  Hydrobiidae;  however,  the 
species  has  a  large  and  distinct  sheU. 
relative  to  other  hydrobiid  species.  This 
snail's  shell  is  also  distinguished  by  its 
depressed  spire  and  expanded,  flattened 
body  whorl.  The  shells  are  ovate  in 
outline,  flattened,  and  grow  to  3.5  to  4.4 
mm  (0.1-0.2  in)  tiigh  and  4  to  5  nun  (0.2 
in)  wide.  The  umbiUcal  area  is 
imperforate  (no  opening),  and  there  are 
2  to  3  whorls  which  rapidly  expand. 
The  anatomy  of  this  species  has  been 
described  in  detail  by  Thompson  (1984). 
The  flat  pebblesnail  is  found  attadied  to 
clean,  smooth  stones  in  rapid  currents 
of  river  shoals.  Eggs  are  laid  singly  in 
capsules  on  hard  surfeoes  (Thompson 
1984).  Little  else  is  known  of  the  natural 
history  of  this  species. 

The  flat  pebblesnail  %vas  historically 
known  from  the  mainstem  Coosa  River 
in  Shelby  and  Talladega  counties,  the 
Cahaba  River  in  Bibb  and  Dallas 
counties,  and  Little  Cahaba  River  in 
Bibb  County,  Alabama  (Thompson 
1984).  The  flat  pebblesnail  has  not  been 
found  in  the  Coosa  River  portion  of  its 
range  since  the  construction  of  Lay  and 
Lo^n  Martin  Dams,  and  recent  survey 
efforts  have  failed  to  locate  any 
surviving  populations  outside  of  the 
Cahaba  River  drainage  (Bogan  and 
Pierson,  1993a,b;  McGregor  et  al.  1996; 
Swvice  Field  Records,  Jackson, 
Mississippi  1989-1996;  Bogan  in  litt. 
1995;  M.  Pierson  Field  Records,  Calera, 
Alabama,  in  litt.  1993-1994;  J.  Gamer 
pers.  comm.  1996;  ].  Johnson  in  litt. 
1996).  The  flat  pebblesnail  is  currently 
known  bom  one  site  on  the  Little 
Cahaba  River.  Bibb  County,  and  from  a 
single  shoal  series  on  the  Cahaba  River 
above  the  Fall  Line,  Shelby  County, 
Alabama  (Bogan  and  Pierson  1993b). 
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The  lacy  elimia  (Elimia  cnnatella 
(Lea  I860))  is  a  small  species  in  the 
family  Pleuroceridae.  Growing  to  about 
1.1  centimeters  (cm)  (0.4  in)  in  length, 
the  shell  is  conic  in  shape,  strongly 
striate,  and  often  folded  in  the  upper 
whorls.  Shell  color  is  darii  brown  to 
black,  often  purple  in  the  apertiue,  and 
without  banding.  The  aperture  is  snull 
and  ovate.  The  lacy  elimia  is  easily 
distinguished  bom  other  elimia  species 
by  a  combination  of  characters  (i.e.,  size, 
ornamentation,  color). 

In  a  recent  genetic  sequence  study  of 
the  16S  rRNA  gene,  the  lacy  elimia  was 
found  to  be  very  similar  to  the  compact 
elimia  (Elimia  showalteri)  (Lydeard  et 
al.  1997).  Despite  their  apparent  close 
genetic  relationship,  the  authors  made 
no  suggestion  that  the  two  species 
represented  a  single  species.  Upon 
review  of  Lydeard  et  al.  (1997),  Dillon 
(College  of  Charleston,  Charleston, 
South  Carolina,  in  litt.  1997)  suggested 
that  additional  genetic  studies  were 
needed  to  demonstrate  the  genetic 
uniqueness  of  the  lacy  elimia.  However, 
the  Lydeard  et  al.  (1997)  genetic  study 
addressed  only  one  small  genetic 
character  of  the  genome  (entire  genetic 
make-up  of  an  individual)  of  these 
species,  and  other  characters  strongly 
support  the  taxonomic  status  of  the  lacy 
elimia.  The  two  species  are  allopatric 
(do  not  overlap  in  distribution — the 
compact  elimia  occurs  in  the  Cahaba 
River,  whereas  the  lacy  elimia  was 
found  in  the  Coosa  River  and 
tributaries),  and  are  strikingly  different 
in  size,  appearance,  and  behavior.  The 
compact  elimia  has  a  large,  robust, 
smooth  shell  boldly  colored  brown  and/ 
or  green,  whereas  the  lacy  elimia  has  a 
small,  delicate,  darkly  colored,  and 
ornamented  shell.  The  lacy  elimia  is  one 
of  the  few  elimia  snails  in  the  Basin  that 
does  not  exhibit  clinal  variation 
(Goodrich  1936).  In  addition,  compact 
elimia  are  found  grazing  individually 
throughout  shoal  habitats,  whereas  the 
lacy  elimia  is  usually  found  in  tight 
clusters  or  colonies  on  larger  rocks 
wathin  a  shoal  (P.  Hartfield.  Jackson, 
MS,  pers.  obsv.).  Allopatry,  morphology, 
and  behavior  are  strong  characters 
supporting  species  specific  status  of  the 
lacy  elimia. 

Elimia  snails  are  gill  breathing  snails 
that  typically  inhabit  highly  oxygenated 
waters  on  rock  shoals  and  gravel  bars. 
Most  species  graze  on  periphyton 
growing  on  benthic  (bottom)  substrates. 
Individual  snails  are  either  male  or 
female.  Eggs  are  laid  in  early  spring  and 
hatch  in  about  2  weeks.  Snails 
apparently  become  sexually  mature  in 
their  first  year,  but,  in  some  species, 
females  may  not  lay  until  their  second 


year.  Some  elimia  may  live  as  long  aa 
5  years  (Dillon  1988). 

The  lacy  elimia  was  historically 
abundant  in  the  Coosa  River  main  stem 
from  St.  Clair  to  Chilton  County, 
Alabama,  and  was  also  known  in  several 
Coosa  River  tributaries— Big  Will's 
Creek,  DeKalb  County;  Kelley's  Creek, 
St.  Clair  County;  and  Choccolocco  and 
Tallaseehatchee  creeks,  Talladega 
County,  Alabama  (Goodrich  1936).  The 
lacy  elimia  has  not  been  recently 
located  at  any  historic  collection  site. 
However,  as  a  result  of  the  recent  siwey 
efforts,  previously  uiueported 
populations  were  discovered  in  three 
Coosa  River  tributaries — Cheaha, 
Emauhee,  and  Weewoka  creeks, 
Talladega  County,  Alabama  (Bogan  and 
Pierson  1993a).  The  species  is  locally 
abundant  in  the  lower  reaches  of 
Cheaha  Creek.  This  stream  origiiutes 
within  the  Talladega  National  Forest; 
however,  no  specimens  of  the  lacy 
elimia  have  been  collected  on  Forest 
Service  lands.  The  species  has  also  been 
found  at  single  sites  in  Emauhee  and 
Weewoka  creeks,  where  specimens  are 
rare,  and  difficult  to  locate. 

The  painted  rocksnail  [Leptoxis 
taeniata  (Conrad  1834))  is  a  small  to 
medium  snail  about  19  mm  (0.8  in)  in 
length,  and  subglobose  to  oval  in  shape. 
The  aperture  is  broadly  ovate,  and 
rounded  anteriorly.  Coloration  varies 
from  yellowish  to  olive-brown,  and 
usually  with  four  dark  bands.  Some 
shells  may  not  have  bands  and  some 
have  the  bands  broken  into  squares  or 
oblongs  (see  Goodrich  1922  for  a 
detailed  description).  All  of  the 
rocksnails  that  historically  inhabited  the 
Basin  had  broadly  rounded  apertures, 
oval  shaped  shells,  and  variable 
coloration.  Although  the  various  species 
were  distinguished  by  relative  sizes, 
coloration  patterns,  and  ornamentation, 
identification  could  be  confusing. 
However,  the  painted  rocksnail  is  the 
only  known  survivor  of  the  15  rocksnail 
species  that  were  historically  known 
from  the  Coosa  River  drainage. 

Rocksnails  are  gill  breathing  snails 
found  attached  to  cobble,  gravel,  or 
other  hard  substrates  in  the  strong 
currents  of  riffles  (a  shallow  area  in  a 
strearabed  that  causes  ripples  in  the 
water)  and  shoals.  Adult  rocksnails 
move  very  Uttle,  and  females  probably 
glue  their  eggs  to  stones  in  the  same 
habitat  (Goodrich  1922).  Heller  (1990) 
repx>rted  a  short  life  span  (less  than  2 
years)  in  a  Tennessee  River  rocksnail. 
Longevity  in  the  painted  and  the  Basin's 
other  rocksnails  is  unknown. 

The  painted  rocksnail  had  the  largest 
range  of  any  rocksnail  in  the  Mobile 
River  Basin  (Goodrich  1922).  It  was 
historically  known  fix>m  the  Coosa  River 


and  tributaries  from  the  northeastern 
comer  of  St.  Clair  Coimty,  Alabama, 
downstream  into  the  mainstem  of  the 
Alabama  River  to  Claiborne,  Monroe 
County,  Alabama,  and  the  Cahaba  River 
below  the  Fall  Line  in  Perry  and  Dallas 
counties,  Alabama  (Goodrich  1922, 
Burch  1989).  Surveys  by  Service 
biologists  and  others  (Bogan  and  Pierson 
1993a,  1993b;  M.  Pierson,  in  litt.  1993) 
in  the  Cahaba  River,  imimpounded 
portions  of  the  Alabama  River,  and  a 
ntmiber  of  free-flowing  Coosa  River 
tributaries  have  located  only  three 
localized  Coosa  River  drainage 
populations. 

"rhe  painted  rocksnail  is  ctirrently 
known  bom  the  lower  reaches  of  tluee 
Coosa  River  tributaries — Choccolocco 
Creek,  Talladega  County:  Buxahatchee 
Creek,  Shelby  County  (Bogan  and 
Pierson  1993a);  and  Ohatchee  Creek, 
Calhoun  County,  Alabama  (Pierson  in 
litt.  1993). 

The  round  rocksnail  {Leptoxis  ampla 
(Anthony  1855))  grows  to  about  20  mm 
(0.8  in)  in  lengdi.  The  shell  is 
subglobose,  with  an  ovately  rounded 
apertiue.  The  body  whorl  is  shouldered 
at  the  suture,  and  may  be  ornamented 
with  folds  or  pUcae.  Color  may  be 
yellow,  dark  brown,  or  olive  green, 
usually  with  four  entire  or  broken  bands 
(Goodrich  1922).  Round  rocksnails 
inhabit  riffles  and  shoals  over  gravel, 
cobble,  or  other  rocky  substrates. 

Lydeard  et  al.  (1997)  found  slight 
differences  in  DNA  sequencing  between 
the  painted  rocksnail  and  the  round 
rocksnail,  and  considered  them  to  be 
sister  species.  Following  analysis  by 
allozyme  electrophoresis  on  these  same 
species,  Dillon  [in  litt.  1997)  speculated 
that  the  two  species  represented  isolated 
populations  faielonging  to  a  single 
species.  The  two  species  are 
geographically  separated,  with  the 
painted  rocksnail  inhabiting  Coosa 
River  tributaries,  while  the  round 
rocksnail  is  the  only  surviving  rocksnail 
species  in  the  Cahaba  River  drainage. 
Both  species  are  ciurently  recognized  by 
the  malacological  community  (e.g., 
Burch  1989;  Turgeon  et  al.  1988, 
revision  in  review),  and  are  treated  as 
distinct  in  this  final  rule. 

The  round  rocksnail  was  historically 
found  in  the  Cahaba  River,  and  its 
tributary.  Little  Cahaba  River,  Bibb 
County,  Alabama;  and  the  Coosa  River, 
Elmore  County,  and  tributaries — Canoe 
Creek  and  Kelly's  Creek,  St.  Clair 
County:  Ohatchee  Creek,  Calhoun 
County;  Yellowleaf  Creek,  Shelby 
County;  and  Waxahatchee  Creek, 
Shelby/Chilton  counties,  Alabama 
(Goodrich  1922). 

The  round  rocksnail  is  currently 
known  from  a  shoal  series  in  the  Cahaba 
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River,  Bibb  and  Shelby  counties, 
Alabama,  and  fit>m  the  lower  reach  of 
the  Little  Cahaba  River,  and  the  lower 
reaches  of  Shade  and  Six-mile  creeks  in 
Bibb  County,  Alabama  (Bogan  and 
Pierson  1993b). 

The  plicate  rocksnail  (Leptoxis  plicata 
(Conrad,  1834))  grows  to  about  20  mm 
(0.8  in)  in  length.  Shells  are  subglobose 
with  lutMdly  roimded  apertiues.  The 
body  whorl  may  be  ornamented  with 
strong  folds  or  plicae.  Shell  color  is 
usually  brown,  occasionally  green,  and 
often  with  four  equidistant  color  bands. 
The  columella  (central  column  or  axis) 
is  smooth,  rounded,  and  typically 
pigmented  in  the  upper  haH.  The 
aperture  is  usually  bluish-white, 
occasionally  pink  or  white.  The 
operculum  (plate  that  closes  the  shell 
when  the  snail  is  retracted)  is  dark  red, 
and  moderately  thick  (Goodrich  1922). 
Although  morphologically  similar  to  the 
Basin's  other  three  surviving  rocksnail 
species,  the  plicate  rocksnail  is 
genetically  distinct  (Lydeard  et  al.  1997, 
Dillon  in  litt.  1997). 

The  plicate  rocksnail  historically 
occurred  in  the  Black  Warrior  River  and 
its  tributary,  the  Little  Warrior  River, 
and  the  Tombigbee  River  (Goodrich 
1922).  Status  survey  efforts  found 
populations  of  plicate  rocksnails  only  in 
an  approximately  88km  (55  mi)  reach  of 
the  Locust  Fork  of  the  Black  Warrior 
River,  Jefferson  and  Blount  counties, 
Alabama  (Service  Field  Records, 
Jackson,  Mississippi  1991, 1992; 
Malcolm  Pierson,  Calera,  Alabama, 
Field  Notes  1993).  Surveys  diuing  1996 
and  1997  indicate  that  the  snail  has 
recently  disappeared  from  the  upstream 
two-third  portion  of  that  habitat  and 
now  appears  restricted  to  an 
approximately  32  km  (20  mi)  reach  in 
Jefferson  Coimty  (Gamer  in  litt.  1998). 

Previous  Federal  Action 

The  six  aquatic  snails  were  identified 
as  Category  2  species  in  notices  of 
review  published  in  the  Federal 
Regbter  on  November  21. 1991  (56  FR 
58804).  and  November  15. 1994  (59  FR 
58982).  At  that  time,  a  Category  2 
species  was  one  that  was  being 
considered  for  possible  addition  to  the 
Federal  List  of  Endangered  and 
Threatened  Wildlife,  but  for  which 
conclusive  data  on  biological 
vulnerability  and  threat  were  not 
available  to  support  a  proposed  mle. 
Designation  of  Category  2  species  was 
discontinued  in  the  February  28. 1996, 
Notice  of  Review  (61  FR  7596).  The  six 
snails  considered  in  this  final  mle  were 
approved  as  Candidate  species  by  the 
Service  on  November  9, 1995,  and 
identified  as  Candidates  in  the  1996 
Notice  of  Review  (61  FR  7601).  A 


Candidate  species  is  defined  as  a 
species  for  which  the  Service  has  on  file 
sufficient  information  on  biological 
vulnerability  and  threats  to  support 
issuance  of  a  proposed  rule. 
.  A  status  review  siunmary,  that 
included  these  six  snails,  was  mailed  on 
August  23, 1994  (62  letters),  to 
appropriate  species  authorities.  State 
and  Federal  agencies,  private 
organizations,  and  interested 
individuals.  A  cover  letter  provided 
notification  that  a  status  review  was  in 
progress  by  the  Service,  stated  that  the 
species  appeared  to  qualify  for  listing 
under  the  Act,  and  requested  a  review 
of  the  status  review  summary  fat 
accuracy  regarding  taxonomy, 
distribution,  threats,  and  status.  Three 
species  authorities  responded  by 
telephone  concurring  with  the  status 
reviews.  No  other  comments  were 
received  as  a  result  of  this  notification. 

An  updated  status  report,  along  with 
a  review  request,  was  mailed  on  March 
11, 1997  (157  letters),  following 
elevation  of  the  snails  to  Candidate 
status.  One  snail  authority  concurred 
with  the  status  review  analysis; 
however,  he  recommended  additional 
genetic  studies  on  the  lacy  elimia  (see 
"Background"  section  above).  Two 
other  snail  authorities  responded 
concurring  with  the  analysis,  as  well  as 
the  taxonomic  treatment  of  the  six 
species. 

On  September  5, 1995,  the  Service 
received  two  petitions,  dated  August  31, 
1995,  from  a  coalition  of  environmental 
organizations  (Coosa-Tallapoosa  Pro)ect, 
Biodiversity  Legal  Foundation,  and 
Alabama  Wilderness  Alliance) 
represented  by  Mr.  Ray  Vaughan.  The 
petitioners  requested  Uie  Sorvice  to  list 
the  plicate  rodfisnail  as  endangered  and 
to  designate  critical  habitat  for  this 
species.  The  second  petition  requested 
the  Service  to  list  the  lacy  elimia  as  a 
threatened  species  and  to  designate 
critical  habitat. 

Section  4  (b)(3)(A)  of  the  Act  and 
implementing  regulations  at  50  CFR 
424.14  require  that,  to  the  extent 
practicable,  the  Service  make  a  finding 
of  substantiality  on  any  petition  within 
90  days  of  its  receipt,  and  publish  a 
notice  of  its  finding  in  the  Federal 
Register.  If  a  substuitial  90-day  finding 
is  made,  the  Service  is  required,  to  the 
extent  practicable,  within  12  months  of 
receipt  of  the  petition,  to  make  a  finding 
as  to  whether  the  action  requested  in  the 
petition  is:  (a)  Not  warranted;  (b) 
warranted;  or  (c)  warranted  but 
precluded.  Because  of  reductions  in 
funding  and  the  lasting  effects  of  a 
congressionally  imposed  listing 
moratorium  from  April  10. 1995.  to 
April  26. 1996,  the  Service's  listing 


program  was  essentially  shut  do«vn  and 
the  Service  was  precluded  from 
processing  petitions  and  developing 
proposed  rules  from  Octobw  1. 1995, 
through  April  26. 1996.  When  the 
mcHatorium  was  lifted  and  funds  were 
appropriated  for  the  administration  of 
the  listing  program,  the  Service  was 
faced  with  a  significant  backlog  of 
listing  activities.  Petitions  and  other 
listing  actions  were  processed  according 
to  the  listing  priority  guidance 
published  in  the  FedCTal  Roister  on 
December  5, 1996  (61  FR  64475).  The 
guidance  clarified  the  order  in  which 
the  Service  processed  listing  actions 

during  fiscal  year  1997.  The  guidance    

called  for  giving  highest  priority  (Tier  1) 
to  handling  emergency  situations  and 
second  bluest  priority  (Tier  2)  to 
resolving  the  status  of  outstanding 
proposed  listings.  Third  priority  (Tier  3) 
was  given  to  resolving  the  conservation 
status  of  Candidate  species  and 
processing  administrative  findings  on 
petitions  to  add  species  to  the  lists  or 
reclassify  threatened  species  to 
endangered  status.  The  processing  of 
these  two  petitions  and  the  propcraed 
rule  fell  under  Tier  3.  A  proposal  to  list 
three  aquatic  snails  as  endangered,  and 
three  aquatic  snails  as  threatened  was 
pubhshed  in  the  Federal  Registw  (62 
FR  54020)  on  October  17, 1997.  The 
proposal  constituted  the  90-day  and  12- 
month  finding  on  the  petitioned  actions. 
The  processing  of  this  final  rule 
conforms  with  the  Service's  final  Usting 
priority  guidance  for  fiscal  years  1998 
and  1999  published  in  the  Federal 
Register  on  May  8, 1998  (63  FR  25502). 
The  guidance  calls  for  giving  highest 
priority  (Tier  1)  to  handling  emergency 
situations,  second  highest  priority  (Tier 

2)  to  resolving  the  listing  status  of 
outstanding  proposed  listings,  resolving 
the  conservation  status  of  candidate 
species,  processing  administrative 
fUidings  on  petitions,  and  processing  a 
limited  nun^r  of  delistings  and 
reclassifications,  and  third  priority  (Tiw 

3)  to  processing  proposed  and  final 
designations  of  critical  habitat.  The 
processing  of  this  final  rule  falls  under 

Tier  2.  The  Southeast  Region  has  no 
pending  Tier  1  actions. 

Sammaiy  of  Comments  and 
Raoammendations 

In  the  October  17, 1997.  fHDposed  mle 
(62  FR  54020)  and  associated 
notifications,  all  interested  parties  were 
requested  to  submit  foctual  inf(Hination 
that  might  assist  the  Service  in 
determining  whether  these  taxa  warrant 
listing.  Direct  notification  of  the 
proposal  was  made  to  205  institutions 
and  individuals,  including  State  and 
Federal  agencies,  county  governments. 
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scientific  organizations,  and  other 
interested  parties.  Newspaper  legal 
notices  announcing  the  proposal  and 
inviting  public  comment  were 
published  in  The  Birmingham  News, 
Daily  Home.  Montgomery  Advertiser, 
and  Aimiston  Star.  The  comment  period 
closed  on  December  16, 1997.  During 
the  initial  comment  period,  a  public 
hearing  was  requested  by  Gorham  ft 
Waldrep,  a  legal  firm  representing  The 
Birmingham  Water  Works  Board.  The 
public  comment  period  was  reopened 
on  December  19. 1997  (62  FR  66583), 
and  extended  until  January  23, 1998,  to 
accommodate  the  pubUc  hearing.  The  . 
Service  notified  by  letter  appropriate 
State  and  Federal  agencies,  county 
governments,  scientific  organizations, 
and  other  interested  parties  of  the 
public  hearing  and  the  reopening  of  the 
comment  period.  In  addition, 
newspaper  notices  announcing  the 
public  hearing  and  reopening  of  the 
comment  period  were  pubUshed  in  The 
Birmingham  News,  Anniston  Daily  Star, 
Montgomery  Advertiser,  and  Daily 
Home.  The  hearing  was  held  at  the 
Dwight  Beeson  Hall  Auditorium  on  the 
campus  of  Samford  University  in 
Birmingham,  Alabama,  on  January  13. 
1998,  with  23  people  in  attendance. 
Oral  comments  were  received  from  six 
individuals,  four  in  support  of  the 
proposed  action,  and  two  requesting 
clarification  of  language  in  the  proposal. 

During  the  comment  periods,  the 
Service  received  over  200  cards  and 
letters  concerning  the  proposal.  Most 
individuals  expressed  sup{>ort  for  the 
proposed  listing;  however,  one 
individual  expressed  concern  over  the 
listing  of  the  plicate  rocksnail,  another 
individual  supported  preservation  of  the 
species  but  opposed  the  listing  on 
constitutional  grounds,  and  several 
individuals  expressed  concern  over 
specific  statements  within  the  proposal. 

Written  conunents  and  oral 
statements  presented  at  the  public 
hearing  and  received  during  the 
comment  periods  are  either 
incorporated  into  the  appropriate 
section  of  this  rule,  or  are  addressed  in 
the  following  siunmary.  Comments  of  a 
similar  nature  or  point  are  grouped  into 
a  number  of  general  issues.  These  issues 
and  the  Service's  response  to  each  are 
discussed  below: 

Issue  1:  The  Service  lacks  authority  to 
regulate  these  species  under  the 
Commerce  Clause  of  Article  I.  Section  8 
of  the  United  States  Constitution. 

Response:  On  June  22, 1998,  the 
Supreme  Court,  without  comment, 
rejected  the  argimient  that  using  the  Act 
to  protect  species  that  live  only  in  one 
State  goes  beyond  Congress'  authority  to 
regulate  interstate  commerce.  This 


decision  upholds  a  decision  made  by 
the  United  States  Court  of  Appeals  for 
the  District  of  Columbia  Qrcuit 
(National  Association  of  Homebuilders 
vs.  Babbitt,  97-1451)  that  regulation 
under  the  Act  is  within  Congress' 
Commerce  Clause  power  and  that  loss  of 
animal  diversity  has  a  substantial  effect 
on  interstate  commerce.  Thus,  although 
these  six  snails  are  found  only  within 
the  State  of  Alabama,  the  Service's 
application  of  the  Act  to  list  these 
species  is  constitutional. 

Issue  2:  Emergency  listing  is 
appropriate  for  the  cylindrical  lioplax. 
flat  pmblesnail.  and  the  plicate 
rocksnail. 

Response:  Emergency  listing  is 
appropriate  only  in  cases  where 
imminent  threats  to  a  species  have  been 
identified  requiring  the  immediate 
protection  of  the  Act  for  the  species.  As 
noted  in  the  proposed  rule,  nonpoint 
source  pollution  is  the  primary  threat  to 
all  knoMm  populations  of  these  six 
species.  The  deleterious  effects  of 
nonpoint  source  pollution  on  these 
snails  are  gradtial  and  cumulative,  and 
cannot  be  easily  eliminated  or 
specifically  identified.  Federal  and  State 
agencies  are  cu^ently  working  with  the 
Service  in  attempts  to  identify  and 
address  similar  problems  of  nonpoint 
source  pollutants  on  other  listed  species 
within  the  Mobile  River  Basin. 
Emergency  listing  would  not  accelerate 
this  process. 

Issue  3:  Endangered  status  is  more 
appropriate  for  the  lacy  elimia  and 
round  rocksnail. 

Response:  There  are  three  known 
popuUitions  of  the  lacy  elimia,  and  four 
known  populations  of  the  round 
rocksnail.  The  primary  threat  to 
populations  of  both  species  is  from 
nonpoint  source  pollution.  This  is  an 
insidious  but  unpredictable  threat,  and 
no  two  of  the  distinct  populations  of 
these  species  are  likely  to  be  faced  with 
identical  impacts  fit>m  stormwater 
runoff  since  they  all  occupy  distinct 
watersheds.  Although  boUi  species  have 
declined  significantly  in  overall  range, 
one  or  more  populations  of  each  species 
is  ciurently  vigorous,  with  high 
numbers  of  individuals  and  s&ong 
recruitment.  Therefore,  the  Service 
believes  that  threatened  status  is 
appropriate  for  these  species.  If 
conditions  should  deteriorate  in  the 
future,  the  status  of  one  or  both  species 
could  be  elevated  to  endangered. 

Issue  4:  Critical  habitat  should  be 
designated  for  all  six  species  because 
the  Alabama  Department  of 
Environmental  Management  (ADEM) 
would  have  to  maintain  and  protect 
designated  critical  habitat  as  an  existing 
use  under  Federal  and  State  water 


quality  regulations.  The  U.S. 
Environmental  Protection  Agency  (EPA) 
commented  that  it  does  not  have  the 
authority  to  require  water  use 
classifications  higher  than  the  minimum 
goal  of  Fish  and  WildUfe  or  Swimmable, 
and  suggested  that  designation  of 
critical  habitat  might  encovuvge  the 
State  to  elevate  the  use  classifications  of 
streams  where  the  snails  occur  to  higher 
levels. 

Response:  As  discussed  in  the 
propcMsed  rule  and  in  this  final  rule  (see 
"Critical  Habitat"  section),  critical 
.  habitat  designation,  by  definition, 
directly  affects  only  Federal  actions. 
The  presence  of  listed  species  is  already 
an  existing  use  of  a  water  body  which 
ADEM.  under  authority  delegated  by 
EPA.  is  responsible  to  maintain.  ADEM 
has  been  informed  of  the  location  of  the 
six  species,  and  the  threats  confronting 
them.  Therefore,  critical  habitat 
designation  will  have  no  effect  on 
AD^'s  responsibilities  to  maintain 
State  water  quality  that  do  not  already 
accrue  &x>m  the  Usting.  The  Service, 
through  coordination  and  cooperation 
with  the  EPA  and  ADEM.  will  continue 
to  definewater  quality  impacts  and 
work  to  revise  State  and  Federal  water 
quality  standards  and  stream  use 
classifications  where  appropriate. 

Issue  5:  The  Service  snouid  not 
construe  its  mandate  to  designate 
critical  habitat  as  narrowly  as  was  done 
in  the  proposed  rule.  i.e..  there  are 
benefits  to  critical  habitat  designation 
beyond  the  section  7  consultation  ■ 
process.  The  prior  controversy 
surrounding  the  proposed  listing  of  the 
Alabama  sturgeon  should  not  be  a  factor 
in  determining  critical  habitat  for  the 
snails. 

Response:  The  Service  recognized  and 
discussed  benefits  that  might  accrue 
from  identifying  stream  and  river 
reaches  currently  tmoccupied  by  these 
species  as  critical  habitat.  However.  ^~~: 
because  stream  and  river  habitats 
change  rapidly  in  response  to  watershed 
land  use.  and  it  is  difficult  to  project 
waterahed  conditions  and  stream  habitat 
values  into  the  future,  the  Service  is 
working  through  a  dynamic  process 
with  State  and  other  Federal  agencies 
and  private  parties.  In  a  cooperative 
relationship,  these  entities  periodically 
survey,  assess,  and  protect  habitat,  as 
well  as  potential  habitat,  for  hsted 
aquatic  species  and  species  of  concern 
within  this  Mobile  River  Basin. 
Additionally,  the  Service  believes  that 
any  benefits  that  might  be  derived  from 
designation  of  critical  habitat  for  these 
species  would  be  outweighed  by 
increasing  the  threat  of  vandalism  that 
might  result  bom  such  a  designation. 
The  proposed  listing  and  designation  of 
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critical  habitat  for  the  Alabama  sturgeon 
was  used  as  an  example  of  increased 
potential  for  vandalism  that  can  result 
from  proposed  designation  of  critical 
habitat.  Other  examples  can  also  be 
given;  however,  the  Alabama  sturgeon 
inhabits  the  same  drainage  basin  as 
these  snails,  and  reflects  the  public 
mood  within  the  basin. 

Issue  6:  EPA  requested  clarification 
regarding  the  potential  that  these  snails 
may  be  more  susce|)tible  to  common 
pollutants  than  organisms  currently 
used  in  bioassays.  EPA  provided  a  table 
demonstrating  that  at  least  nine  species 
of  snails  have  been  used  for  bioassays  in 
the  development  of  criterion  for  arsenic, 
copper,  lead,  mercury,  ammonia, 
aluminum,  as  well  as  several  other 
chemicals,  and  showing  them  less 
sensitive  than  other  species,  e.g..  guppy, 
crayfish,  bluegill,  etc. 

Response:  None  of  the  six  snaib 
addressed  herein  have  been  used  for 
bioassays.  Of  the  nine  snail  species 
referenced  in  the  table  provided  by  EPA, 
all  are  widespread,  most  occur  far  north 
of  the  Mobile  River  Basin,  and  only  one 
is  closely  related  to  any  of  the  six 
species  considered  herein.  The  liver 
eumia.  Elimia  livescens,  is  within  the 
same  genus  as  the  lacy  elimia.  but  is  a 
widely  distributed  and  locally  abimdant 
species  in  the  Great  Lakes  and  its 
drainages.  The  other  species  that  have 
been  used  for  bioassays  included  five 
pulmonate  (limg  breathing  and  include 
land  and  freshwater  snails)  snails, 
which  are  often  considered  tolerant 
species,  two  hydrobiid  (small  aquatic 
snail  in  Hydrobiidae  family)  species, 
and  one  viviparid  species.  The  high 
tolerance  demonstrated  by  the  snails  in 
the  data  provided  by  EPA  supports  the 
Service's  assertion  that  current 
standards  must  be  assumed  protective 
until  further  evidence  proves  otherwise. 
The  Service  and  EPA  are  working  to 
identify  appropriate  surrogates  for  Usted 
species  for  use  in  bioassays. 

Issue  7:  Dams  and  impoundment  may 
not  be  the  primary  cause  of  decline  of 
the  six  snail  species.  The  plicate 
rocksnail  has  continued  to  decline  in 
the  unimpounded  Locust  Fork, 
suggesting  that  nonpoint  source 
pollution,  or  other  factors  not  addressed 
in  the  proposed  rule,  such  as  flood 
scour,  loss  of  food  source,  water 
temperettue  changes,  etc.,  represent  the 
primary  threats  to  this  species.  Dams 
can  increase  habitat  suitability  for 
aquatic  snails  by  providing  flood  flow 
control,  flow  augmentation,  and 
retention  of  sediments  and  toxins. 

Response:  Dams  and  impounded 
watera  have  long  been  recognized  as  a 
cause  of  decline,  extirpation,  and 
extinction  of  aquatic  snails  in  the  Basin 


(see  discussion  under  Factor  A  in  the 
"Summary  of  Factors  Affecting  the 
Species"  section).  Pollution, 
particularly  nonpoint  source  pollution, 
is  the  primary  tlueat  to  surviving 
populations  of  the  six  species  in 
unimpounded  stream  and  river  habitats. 
Flood  scour  was  not  addressed  in  the 
proposed  rule,  and  may  have  been,  and 
continue  to  be  a  factor  in  the  decline  of 
the  species.  However,  all  six  species 
inhabit  the  most  dynamic  portions  of 
the  stream  channel  and  are  well  adapted 
to  strong  flows. 

The  Service  agrees  that  there  are 
situations  in  which  dams  can  serve  to 
moderate  or  augment  flows,  and  retain 
sediments  and  contaminants.  However, 
it  must  also  be  recognized  that  none  of 
the  six  snail  species  addressed  in  this 
rule  survive  in  tailwaters  below  any  of 
the  many  dams  constructed  within  their 
historic  ranges. 

Summary  of  Factors  Affiecting  the 
Species 

After  a  thorough  review  and 
consideration  of  all  information 
available,  the  Service  has  determined 
that  the  cylindrical  lioplax  [Lioplax 
cyclostomaformis),  flat  pebblesnail 
[Lepyrium  showalteii),  and  plicate 
rodisnail  [Leptoxis  plicata)  should  be 
classified  as  endangered  species,  and 
the  painted  rocksnail  (Leptoxis 
taeniata),  round  rocksnail  [Leptoxis 
ampla),  and  lacy  elimia  [Elimia 
crenatella)  should  he  classified  as 
threatened  species.  Procedures  found  at 
section  4(a)(1)  of  the  Act  and  regulations 
implementing  the  listing  provisions  of 
the  Act  (50  CFR  part  424)  were 
followed.  A  species  may  be  determined 
to  be  an  endangered  or  threatened 
species  due  to  one  or  more  of  the  five 
factors  described  in  section  4(a)(1). 
These  factors  and  their  application  to 
the  cylindrical  Uoplax,  flat  pebblesnail, 
pUcate  rocksnail,  painted  rocksnail, 
roimd  rocksnail,  and  lacy  elimia  are  as 
follows: 

A.  The  present  or  threatened 
destruction,  modification,  or 
curtailment  of  its  habitat  or  range.  The 
cylindrical  lioplax,  flat  pebblesnail,  lacy 
elimia,  round  rocksnail,  painted 
rocksnail,  and  pUcate  rocksnail  have  all 
disappeared  from  more  than  90  percent 
of  their  historic  ranges.  All  of  these 
snails  were  historically,  and  continue  to 
be.  strongly  associated  with  river  or 
stream  habitats  characterized  by  flowing 
currents,  and  hard,  clean  bottoms  (e.g., 
bedrock,  boulder,  gravel)  (Goodrich 
1922, 1936;  Clench  and  Turner  1955). 
The  curtailment  of  habitat  and  range  for 
diese  six  species  in  the  Basin's  larger 
rivere  (Coosa.  Alabama,  Tombigbee.  and 
Black  Warrior)  is  primarily  due  to 


extensive  construction  of  dams  and  the 
inundation  of  the  snail's  shoal  habitats 
by  impounded  waters.  Thirty  dams  have 
changed  this  system  from  a  continuum 
of  free-flowing  riverine  habitats  into  a 
series  of  impoundments  connected  by 
short,  free-flowing  reaches.  On  the 
Alabama  River,  there  are  3  dams  (built 
between  1968-1971);  the  Black  Warrior 
has  5  (1915-1959);  the  Coosa  10  (1914- 
1966),  and  the  Tombigbee  12  (1954- 
1979).  Dams  impound  approximately 
1,650  km  (1,022  mi)  of  river  channel  in 
the  Basin. 

These  six  snail  species  have 
disappeared  from  all  portions  of  their 
historic  habitats  that  have  been 
impounded  by  dams.  As  noted  earlier, 
they  are  all  associated  with  fast  currents 
over  clean,  hard  bottom  materials.  Dams 
change  such  areas  by  eliminating  or 
reducing  currents,  and  allowing 
sediments  to  accumulate  on  inundated 
channel  habitats.  Impounded  waters 
also  experience  changes  in  water 
chemistry  which  could  affect  survival  or 
reproduction  of  riverine  snails.  For 
example,  many  reservoirs  in  the  Basin 
currently  experience  eutrophic 
(enrichment  of  a  water  Ixxly  with 
nutrients)  conditions,  including 
chronically  low  dissolved  oxygen  levels 
(Alabama  Department  of  Environmental 
Management  (ADEM)  1994,  1996).  Such 
physical  and  chemical  changes  can 
affect  feeding,  respiration,  and 
reproduction  of  these  riffle  and  shoal 
snail  species. 

A  site  on  the  Locust  Fork  River  is 
being  considered  for  the  construction  of 
a  water  supply  impoundment,  however, 
no  formal  proposal  has  been  made  and 
no  permits  have  been  issued  (C. 
Waldrep,  Gorham  &  Waldrep,  PC. 
Montgoinery,  Alabama,  in  litt.  1995;  G. 
Hanson,  Birmingham  Water  Worths 
Board,  in  litt.  1998).  Plicate  rodisnails 
occiured  in  riffle  and  shoal  habitats 
above  and  below  the  reservoir  site  in 
1994.  In  1996,  plicate  rocksnails  could 
not  be  relocated  in  the  portion  of  the 
river  to  be  flooded  by  the  reservoir, 
however,  they  were  confirmed  to 
continue  to  survive  in  an  approximately 
32  km  (20  mi)  reach  of  river  below  the 
potential  dam  site,  which  would  be 
subject  to  impacts  from  construction 
activities  and  post-construction  changes 
in  water  quality  (Gamer  in  litt.  1998). 

In  addition  to  directly  altering  snail 
habitats,  dams  and  their  impounded 
watera  also  formed  barriers  to  the 
movement  of  snails  that  continued  to 
live  below  dams  or  in  unimpounded 
tributaries.  It  is  suspected  that  many 
such  isolated  colonies  gradually 
disappear  as  a  result  of  local  water  and 
habitat  quality  changes.  Unable  to 
emigrate  (move  out  of  the  area),  the 
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isolated  snail  populations  are 
vulnerable  to  local  discharges  as  well  as 
any  detrimental  land  surface  runofT 
within  their  watersheds.  Although  many 
watershed  impacts  have  been 
temporary,  eventually  improving  or 
even  disappearing  with  the  advent  of 
new  technology,  management  practices, 
or  laws,  dams  and  their  impoimded 
waters  prevent  natural  recolonization  by 
snail  populations  surviving  elsewhere. 

Prior  to  the  passage  of  the  Clean 
Water  Act  and  the  adoption  of  State 
water  quality  criteria,  water  pollution 
may  have  beian  a  significant  factor  in  the 
disappearance  of  snail  populations  from 
unimpounded  tributaries  of  the  Basin's 
impounded  mainstem  rivers.  For 
example,  Hurd  (1974)  noted  the 
extirpation  of  freshwater  mussel 
communities  from  several  Coosa  River 
tributaries,  including  the  Conasauga 
River  below  Dalton,  Georgia,  the 
Chatooga  River,  and  Tallaseehatchee 
Creek,  apparently  as  a  result  of  textile 
and  carpet  mill  waste  discharges.  He 
also  attributed  the  disappearance  of  the 
mussel  fauna  from  the  Etowah  River, 
Talladega  and  Swamp  creeks,  and  from 
many  of  the  lower  trioutaries  of  the 
Coosa  River,  to  organic  f>ollution  and 
siltation. 

Short-term  and  long-term  impacts  of 
point  and  nonpoint  source  water  and 
habitat  degradation  continue  to  be  a 
primary  concern  for  the  survival  of  all 
these  snails,  compounded  by  their 
isolation  and  localization.  Point  source 
discharges  and  land  surface  nmoff 
(nonpoint  pollution)  can  cause 
nutrification,  decreased  dissolved 
oxygen  concentration,  increased  acidity 
and  conductivity,  and  other  changes  in 
water  chemistry  that  are  likely  to 
seriously  impact  aquatic  snails.  Point 
sources  of  water  quality  degradation 
include  municipal  and  industrial 
eflluents. 

Nonpoint  source  pollution  from  land 
surface  runoff  can  originate  from 
virtually  all  land  use  activities,  and  may 
include  sediments,  fertilizers, 
herbicides,  pesticides,  animal  wastes, 
septic  tank  and  gray  water  leakage',  and 
oils  and  greases  (ADEM  1996).  During 
many  recent  surveys  for  these  snails, 
sediment  deposition  and  nutrient 
enrichment  of  stream  reaches  was  noted 
as  being  associated  with  the  absence  of 
snails  from  historic  collection  localities 
(Began  and  Pierson  1993a,  1993b: 
Hartfield  1991;  Service  Field 
Observations  1992-1994,  Jackson  Field 
Office.  MS). 

Excessive  sediments  are  believed  to 
impact  riverine  snails  requiring  clean, 
hard  shoal  stream  and  river  bottoms,  by 
making  the  habitat  unsuitable  for 
feeding  or  reproduction.  Similar 


impacts  resulting  &t>m  sediments  have 
been  noted  for  many  other  components 
of  aquatic  commimities.  For  example, 
sediments  have  been  shown  to  abrade 
and/or  suffocate  periphyton  (organisms 
attached  to  underwater  surfaces,  upon 
which  snails  may  feed);  afliBCt 
respiration,  growth,  reproductive 
success,  and  behavior  of  aquatic  insects 
and  mussels:  and  affect  fish  growth, 
survival,  and  reproduction  (Waters 
1995). 

Sediment  is  the  most  abimdant 
pollutant  produced  in  the  Basin  (ADEM 
1989).  Potential  sediment  sources 
within  a  watershed  include  virtually  all 
activities  that  disturb  the  land  surface, 
and  all  localities  currently  occupied  by 
these  snails  are  affected  to  varying 
degrees  by  sedimentation.  The  amount 
and  impact  of  sedimentation  on  snail 
habitats  may  be  locally  correlated  with 
the  land  use  practice.  For  example,  the 
use  of  agriculttire,  forestry,  and 
construction  Best  Management  Practices 
can  reduce  sediment  amounts  and 
impacts. 

Land  surface  runoff  contributes  the 
majority  of  human-induced  nutrients  to 
water  bodies  throughout  the  coimtry 
(Louisiana  Etepartment  of 
Environmental  Quality  1995).  Excessive 
nutrient  input  (from  fertilizers,  sewage 
waste,  animal  maniue,  etc.)  can  result  in 
periodic  low  dissolved  oxygen  levels 
that  are  detrimental  to  aquatic  species 
(Hynes  1970).  Nutrients  also  promote 
heavy  algal  growth  that  may  cover  and 
eliminate  clean  rock  or  gravel  habitats  of 
shoal  dwelling  snails.  Nutrient  and 
sediment  pollution  may  have  synergistic 
effects  (a  condition  in  which  the  toxic 
effect  of  two  or  more  pollutants  is  much 
greater  than  the  sum  of  the  efl'ects  of  the 
pollutants  when  operating  individually) 
on  freshwater  snails  and  their  habitats, 
as  has  been  suggested  for  aquatic  insects 
(Waters  1995). 

The  cylindrical  lioplax,  flat 
{>ebblesnail,  and  the  round  rocksnail 
currently  survive  in  localized  reaches  of 
the  Cahaba  River  drainage.  Water 
quality  studies  in  the  upper  Cahaba 
River  drainage  by  the  Geological  Survey 
of  Alabama  (Shepard  et  al.  1996)  found 
that  discharges  from  34  waste  water 
treatment  plants  (WWTPs)  in  the  upper 
drainage  have  contributed  to  water 
quality  impairment.  This  was  reflected 
by  low  levels  of  dissolved  oxygen 
downstream  of  Birmingham:  ammonia 
and  chlorination  by-products  in  excess 
of  recommended  water  quality  criteria; 
and  eutrophication  due  to  excessive 
levels  of  phosphorus  and  nitrogen.  The 
study  noted  that  these  problems  are 
chronic  and  have  been  a  factor  in  a  loss 
of  mollusk  and  Hsh  diversity  throughout 
the  drainage.  Their  results  indicate  that 


the  upper  Cahaba  River  drainage  is 
primarily  impacted  by  nonpoint  runoff 
and  WWTPs  through  physical  habitat 
destruction  by  sedhnentation,  and 
chronic  stress  from  exposure  to  toxics 
and  low  dissolved  oxygen.  The  middle 
Cahaba  River  is  primarily  impacted  by 
eutrophication  and  associated  affects. 
The  lacy  elimia  is  now  restricted  to 
three  small  stream  channels  in 
Talladega  County,  Alabama — Cheaha, 
Emauhee,  and  Weewoka  creeks  (Coosa 
Rivw  drainage).  The  painted  rocksnail 
currently  survives  in  localized  reaches 
of  three  other  Coosa  River  tributaries, 
Choccolocco,  Buxahatchee,  and 
Ohatchee  creeks.  The  plicate  rocksnail 
inhabits  a  single  short  reach  of  the 
Locust  Fork  River  in  Jefferson  County, 
Alabama  (Black  Warrior  River  drainage). 
All  of  these  streams  are  variously 
impacted  by  sediments  and  nutrients 
fit>m  a  variety  of  upstream  rural, 
suburban,  and/or  urban  sources.  The 
streams  are  all  small  to  moderate  in  size 
and  volumes  of  flow,  and  their  water 
and  habitat  quality  can  be  rapidly 
affected  by  local  and  offisite  pollution 
sources. 

B.  Ovenitilization  for  commercial, 
recreational,  scientific,  or  educational 
purposes.  The  six  aquatic  snail  species 
are  currently  not  of  commercial  value, 
and  overutihzation  has  not  been  a 
problem.  However,  as  their  rarity 
becomes  known,  they  may  become  more 
attractive  to  collectors.  Unregulated 
collecting  by  private  and  institutional 
collectors  poses  a  threat.  The  cylindrical 
lioplax.  flat  pebblesnail,  plicate 
rocksnail,  painted  rocksnail,  round 
rocksnail,  and  lacy  elimia  inhabit 
shallow,  fast-flowing  waters  of  shoals 
and  riffles.  Because  of  their  occiirrence 
and  exfKKure  in  such  areas,  they  are 
readily  vulnerable  to  overcoUecting 
and/or  vandalism.  In  these  areas,  the 
snails  are  also  exposed  to  crushing  by   . 
recreational  activities  such  as  canoeing, 
wading,  swimming,  or  fishing:  however, 
normal  recreational  activities  are  not 
believed  to  be  a  factor  in  their  decline. 

C.  Disease  orpredation.  Aquatic 
snails  are  consumed  by  various 
vertebrate  predators,  including  fishes, 
mammals,  and  possibly  birds.  Predation 
by  naturally  occurring  predators  is  a 
normal  aspect  of  the  population 
dynamics  of  a  species  and  is  not 
considered  a  threat  to  these  species. 
However,  the  potential  now  exists  for 
black  carp  (Mylopharyngodon  piceus),  a 
nonselective  molluskivore  recently 
introduced  into  waters  of  the  United 
States,  to  eventually  enter  the  Mobile 
River  Basin.  Exotic  black  carp  recently 
escaped  to  the  Osage  River  in  Missouri 
when  hatchery  ponds  were  flooded 
during  a  1994  spring  flood  of  the  river 
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(LMROC  newsletter,  1994).  The  extent  of 
stocking  black  carp  for  snail  control  in 
aquacultuie  ponds  within  the  Basin  is 
unknown:  however,  black  carp  are 
cturently  cultured  and  sold  within  the 
State  of  Mississippi  P.  Reike. 
Mississippi  Department  of  Wildlife, 
Fisheries,  and  Parks.  1997). 

D.  The  inadequacy  of  existing 
regulatory  mechanisms.  Although  the 
negative  effects  of  point  source 
discharges  on  aquatic  communities  have 
probably  been  reduced  over  time  by 
compliance  with  State  and  Federal 
regulations  pertaining  to  water  quality, 
there  is  cturently  no  information  on  the 
sensitivity  of  the  Mobile  River  Basin 
snail  fauna  to  common  industrial  and 
municipal  pollutants.  Current  State  and 
Federal  regulations  regarding  such 
discharges  are  assiuned  to  be  protective; 
however,  these  snails  may  be  more 
susceptible  to  some  pollutants  than  test 
organisms  ciurently  used  in  bioassays. 
A  lack  of  adequate  research  and  data 
cturently  may  prevent  existing 
authorities,  such  as  the  Clean  Water  Act 
(CWA).  administered  by  EPA  and  the 
Army  Corps  of  Engineers  (Corps),  &t>m 
being  fully  utiUzed.  The  Service  is 
cturently  working  with  EPA  to  develop 
a  Memorandum  of  Agreement  that  will 
address  how  EPA  and  the  Service  will 
interact  relative  to  CWA  water  quality 
criteria  and  standards  within  the 
Service's  Southeast  Region. 

Lacking  State  or  Federal  recognition, 
these  snails  are  not  ciurently  given  any 
special  consideration  tmder  other 
environmental  laws  when  project 
impacts  are  reviewed. 

E.  Other  natural  or  manmade  factors 
affecting  its  continued  existence.  The 
narrow  distribution  of  extant 
populations  of  all  six  snail  species  and 
the  nature  of  their  habitats  (i.e.,  small  to 
moderate  sized  streams)  renders  them 
vulnerable  to  a  natural  catastrophic 
event  (e.g.,  flood,  drought). 

Habitat  fragmentation  and  population 
isolation  are  a  significant  threat  to  the 
continued  survival  of  the  lacy  elimia 
and  painted  rocksnail.  The  known 
populations  of  these  two  species  are 
isolated  by  extensive  areas  of 
impoundment,  and  there  is  little,  if  any, 
possibility  of  genetic  exchange  between 
them.  Over  time,  this  isolation  may 
result  in  genetic  drift,  with  each 
population  becoming  unique  and 
vulnerable  to  environmental 
disturbance. 

The  Service  has  carefully  assessed  the 
best  scientific  and  commercial 
information  available  regarding  the  past, 
present,  and  future  threats  faced  by 
these  species  in  determining  to  make 
this  rule  final.  Based  on  these 
evaluations,  the  preferred  action  is  to 


list  the  cylindrical  hoplax.  flat 
pebblesnail,  and  plicate  rocksnail  as 
endangered:  and  the  painted  rocksnail, 
round  rockmail,  and  lacy  elimia  as 
threatened.  All  of  these  species  have 
been  rendered  vulnerable  due  to 
significant  loss  of  habitat  and  severe 
ra^e  restriction. 

llie  cylindrical  lioplax  is  confined  in 
distribution  to  a  short  reach  of  the 
Cahaba  River.  The  flat  pebblesnail 
currently  survives  in  localized  portions 
of  the  Cahaba  River  and  the  Little 
Cahaba  River.  Both  species  are 
vulnerable  to  extinction  by  their 
confined  ranges,  and  cturent  impacts 
from  water  quality  degradation  in  the 
Cahaba  River  drainage.  The  single 
known  population  of  the  plicate 
rocksnail  has  experienced  a  significant 
reduction  in  range  within  the  past  2 
years,  apparently  due  to  pollution  of  its 
habitat  frt)m  nonpoint  sources.  Habitat 
that  was,  until  recently,  occupied  by  the 
species  is  within  a  potential  site  for 
reservoir  construction.  Endangered 
status  is  appropriate  for  these  three 
species  due  to  their  single  populations, 
restricted  numbers  within  these 
populations,  existing  threats  to  their 
occupied  habitats,  and  in  the  case  of  the 
plicate  rocksnail,  an  ongoing  decline  in 
ra^e. 

Tne  lacy  elimia,  painted  rocksnail, 
and  round  rocksnail  are  each  currently 
known  from  three  distinct  drainage 
localities.  Extant  populations  and 
colonies  of  these  three  species  are 
localized,  isolated,  and  are  vulnerable  to 
water  quality  degradation,  future  human 
activities  that  would  degrade  their 
habitats,  and  random  catastrophic 
events.  Threatened  status  is  considered 
more  appropriate  for  these  species  due 
to  the  larger  number  of  populations  or 
colonies,  and  the  less  immediate  nature 
of  these  threats. 

Critical  Habitat 

Critical  habitat  is  defined  in  section  3 
of  the  Act  as:  (i)  the  specific  areas 
within  the  geographical  area  occupied 
by  a  species,  at  the  time  it  is  listed  in 
accordance  with  the  Act,  on  which  are 
found  those  physical  or  biological 
features  (I)  essential  to  the  conservation 
of  the  species  and  (II)  that  may  require 
special  management  consideration  or 
protection:  and  (ii)  specific  areas 
outside  the  geographical  area  occupied 
by  a  species  at  the  time  it  is  listed,  upon 
a  determination  that  such  areas  are 
essential  for  the  conservation  of  the 
species.  "Conservation"  means  the  use 
of  all  methods  and  procedures  that  are 
necessary  to  bring  the  species  to  the 
point  at  which  the  measures  provided 
pursuant  to  the  Act  are  no  longer 
necessary. 


Section  4(a)(3)  of  the  Act.  as 
amended,  and  implementing  regulations 
(50  CFR  424.12)  require  that,  to  the 
mnviiTiiiin  extent  prudent  and 
determinable,  the  Secretary  designate 
critical  habitat  at  the  time  the  species  is 

determined  to  be  endangered  or       

threatened.  Service  regulations  (50  CFR 
424.12(a)(1))  state  that  designation  of 
critical  habitat  is  not  prudent  when  one 
or  both  of  the  following  situations  exist: 
(i)  The  species  is  threatened  by  taking 
or  other  activity  and  the  identification 
of  critical  habitat  can  be  expected  to 
increase  the  degree  of  threat  to  the 
species  or  (ii)  such  designation  of 
critical  habitat  would  not  be  beneficial 
to  the  species.  The  Service  finds  that 
designation  of  critical  habitat  is  not 
presently  prudent  fw  any  of  these  six 
aquatic  snails. 

Critical  habitat  designation,  by 
definition,  directly  affects  only  Federal 
agency  actions.  Since  these  snail  species 
are  aquatic  throughout  their  life  cycles. 
Federal  actions  that  might  affect  these 
species  and  their  habitats  include  those 
with  impacts  on  stream  channel 
geometry,  bottom  substrate  composition, 
water  quantity  and  quaUty,  and 
stoimwater  runoff.  Such  activities 
would  be  subject  to  review  under 
section  7(a)(2)  of  the  Act.  whether  or  not 
critical  habitat  was  designated.  Section 
7(a)(2)  requires  Federal  agencies  to 
ensiue  that  activities  they  authorize, 
fund,  or  carry  out  are  not  likely  to 
jeopardize  the  continued  existence  of  a 
fisted  species  or  to  destroy  or  adversely 
modify  its  critical  habitat.  The 
cylindrical  lioplax,  flat  pebblesnail  and 
plicate  rocksnail  have  become  so 
restricted  in  distribution  that  any 
significant  adverse  modification  or 
destruction  of  their  occupied  habitats 
would  likely  jeoftardize  Uieir  continued 
existence.  The  round  rocksnail,  painted 
rocksnail,  and  lacy  elimia  are  not  as 
restricted  in  distribution  as  the  other 
three  snails,  none  the  less,  projects 
found  to  cause  a  significant  adverse 
modification  or  destruction  of  their 
occupied  habitats  would  also  likely 
jeopardize  their  continued  existence. 
This  would  also  hold  true  as  the  species 
recovers  and  its  numbers  increase. 
Therefore,  habitat  protection  for  these 
six  species  can  be  accomplished 
through  the  section  7  jeopardy  standard 
and  there  is  no  benefit  in  designating 
currently  occupied  habitat  of  these 
species  as  critical  habitat. 

Recovery  of  these  species  will  require 
the  identification  of  unoccupied  stream 
and  river  reaches  appropriate  for 
reintroduction.  Critical  habitat 
designation  of  unoccupied  stream  and 
river  reaches  might  l>enefit  these  species 
by  alerting  permitting  agencies  to 
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potential  sites  for  reintroduction  and 
allow  them  the  opportunity  to  evaluate 
projects  which  may  aflect  these  areas. 
The  Service  is  currently  working  with 
the  State  and  other  I^ederal  agencies  to 
periodically  survey  and  assess  habitat 
potential  of  stream  and  river  reaches  for 
listed  and  candidate  aquatic  species 
within  the  Mobile  River  basin.  This 
process  provides  up  to  date  information 
on  instream  habitat  conditions  in 
response  to  land  use  changes  within 
watersheds.  Information  generated  from 
surveys  and  assessments  is 
disseminated  through  Service 
coordination  with  other  agencies.  The 
Service  will  continue  to  work  with  State 
and  Federal  agencies,  as  well  as  private 
property  owners  and  other  affected 
parties,  through  the  recovery  process  to 
identify  stream  reaches  and  potential 
sites  for  reintroduction  of  these  species. 
Thus,  any  benefit  that  might  be 
provided  by  designation  of  unoccupied 
habitat  as  critical  will  be  accomplished 
more  effectively  with  the  current 
coordination  process  and  is  preferable 
for  aquatic  habitats  which  change 
rapidly  in  response  to  watershed  land 
use  practices.  In  addition,  the  Service 
believes  that  any  potential  benefits  to 
critical  habitat  designation  are 
outweighed  by  additional  threats  to  the 
species  that  would  result  from  such 
designation,  as  discussed  below. 

Though  critical  habitat  designation 
directly  afiiects  only  Federal  agency 
actions,  this  process  can  arouse  concern 
and  resentment  on  the  part  of  private 
landowners  and  other  interested  parties. 
The  publication  of  critical  habitat  maps 
in  the  Federal  Ragiatar  and  local 
newspapers,  and  other  publicity  or 
controversy  accompanying  critical 
habitat  designation  may  increase  the 
potential  for  vandalism  as  well  as  other 
collection  threats  (See  Factor  B  under 
"Summary  of  Factors  Affecting  the 
Species"  section).  For  example,  on  June 
15, 1903,  the  Alabama  stiugeon  was 
proposed  for  endangered  status  with 
critical  habitat  (59  FR  33148).  Proposed 
critical  habitat  included  the  lower 
portions  of  the  Alabama.  Cahaba,  and 
Tombigbee  rivers  in  south  Alabama.  The 
proposal  generated  thousands  of 
comments  with  the  primary  concern 
that  the  actions  would  devastate  the 
economy  of  the  State  of  Alabama  and 
severely  impact  adjoining  States.  There 
were  reports  from  State  conservation 
agents  and  other  knowledgeable  sources 
of  rumors  inciting  the  capture  and 
destruction  of  Alabama  sturgeon.  A 
primary  contributing  factor  to  this 
controversy  was  the  proposed 
designation  of  critical  habitat  for  the 
sturgeon.  ,. 


The  six  snail  species  addressed  in  this 
rule  are  especially  viilnerable  to 
vandalism.  They  all  are  found  in 
shallow  shoals  or  riffles  in  restricted 
stream  and  river  segments.  The  flat 
pebblesnail,  plicate  rocksnail,  round 
rocksnail,  painted  jocksnail,  and  lacy 
elimia  attach  to  the  surfaces  of  bedrock, 
cobble,  or  gravel,  while  the  cylindrical 
lioplax  is  found  under  large  boulders. 
The  six  species  are  relatively  immobile 
and  unable  to  escape  collectors  or 
vandals.  They  inhabit  remote  but  easily 
accessed  areas,  and  they  are  sensitive  to 
a  variety  of  easily  obtained  commercial 
chemicals  and  products.  Because  of 
these  factors,  vandalism  or  collecting 
could  be  undetectable  and  uncontrolled. 
For  example,  the  plicate  rocksnail 
recently  disappeared  from 
approximately  80  percent  of  its  known 
occupied  habitat.  While  the  Service  has 
been  unable  to  determine  the  cause  of 
this  decline,  the  disappearance 
illustrates  the  vulnerability  of  this  and 
the  other  snail  species. 

All  known  populations  of  these  six 
snail  species  occur  in  streams  flowing 
through  private  lands.  The  primary 
threat  to  all  surviving  populations 
appears  to  be  pollutants  in  stormwater 
runoff  that  originate  froinprivate  land 
activities  (see  Factor  A).  Therefore,  the 
siirvival  and  recovery  of  these  snails 
will  be  highly  dependent  on  landowner 
cooperation  in  reducing  land  use 
impacts.  Controversy  r«nilting  frtim 
critical  habitat  designation  has  been 
known  to  reduce  private  landowner 
cooperation  in  the  numagement  of 
species  listed  tinder  the  Act  (e.g., 
spotted  owl,  golden  cheeked  warbler), 
"nie  Alabama  sturgeon  experience 
suggests  that  critiral  habitat  designation 
could  affect  landowner  cooperation 
within  watersheds  occupied  by  these  six 
snails. 

Based  on  the  above  analysis,  the 
Service  has  concluded  critical  habitat 
designation  would  provide  little 
additional  benefit  for  these  species 
beyond  those  that  would  accrue  from 
listing  under  the  Act.  The  Service  also 
concludes  that  any  potential  benefit 
from  such  a  designation  would  be  offset 
by  an  increased  level  of  vulnerability  to 
vandalism  or  collecting,  and  by  a 
possible  reduction  in  landowner 
cooperation  to  manage  and  recover 
these  species.  The  designation  of  critical 
habitat  for  these  six  snail  species  is  not 
prudent. 

Available  Conservation  Measures 

Conservation  measures  provided  to 
species  listed  as  endangered  or 
threatened  under  the  Act  include 
recognition,  recovery  actions, 
requirements  for  Federal  protection,  and 


prohibitions  against  certain  practices. 
Recognition  through  listing  encourages 
and  results  in  conservation^actions  by 
Federal.  State,  and  private  agencies, 
groups,  and  individuals.  The  Act 
provides  for  possible  land  acquisition 
and  cooperaticm  with  the  States  and 
requires  that  recovery  actions  be  carried 
out  for  all  listed  species.  The  protection 
required  of  Federal  agencies  and  the 
prohibitions  against  taking  and  harm  are 
discussed,  in  pari,  below. 

Section  7(a)  of  the  Act.  as  amended, 
requires  Federal  agencies  to  evaluate 
their  actions  with  respect  to  any  species 
that  is  proposed  or  listed  as  endangered 
or  threatened  and  with  respect  to  its 
critical  habitat,  if  any  is  being 
dMignated.  Regulations  implementing 
this  interagency  cooperation  provision 
of  the  Act  are  codified  at  50  CFR  part 
402.  Section  7(a)(2)  requires  Federal 
agencies  to  ensuje  that  activities  they 
authorize,  fimd.  or  carry  out  are  not 
likely  to  jeopardize  the  continued 
existence  of  such  a  species  or  to  destroy 
or  adversely  modify  its  critical  habitat. 
If  a  Federal  action  may  adversely  affect 
a  listed  species  ox  its  critical  habitat,  the 
responsible  Federal  agency  must  enter 
into  formal  consultation  with  the 
Service. 

Federal  activities  that  could  occur  and 
impact  these  species  include,  but  are 
not  limited  to.  the  carrying  out  or  the 
issuance  of  permits  for  reservoir 
construction,  stream  alterations, 
discharges,  wastewater  facility 
development,  water  withdrawal 
projects,  pesticide  registration,  mining, 
and  road  and  bridge  construction. 
Activities  affecting  water  quality  may 
also  impact  these  species  and  are 
subject  to  the  Corps  and  EPA's 
regulations  and  permit  requirements 
under  authority  of  the  CWA  and  the 
National  Pollutant  Discharge 
Elimination  System  (NPDES).  It  has 
been  the  experience  of  the  Service, 
however,  that  nearly  all  section  7 
consultations  have  been  resolved  so  that 
the  species  have  been  protected  and  the 
project  objectives  have  been  met.  Other 
than  a  potential  dam  on  the  Locust  Foric 
River,  Jeffierson  and  Blount  counties. 
Alabama,  no  other  Federal  activities  that 
may  affect  these  species  are  currently 
known  to  be  under  consideration. 

The  Act  and  its  implementing 
regulations  found  at  50  CFR  17.21  for 
endangered  species,  and  17.21  and 
17.31  for  threatened  species,  set  forth  a 
series  of  general  prohibitions  and 
exceptions  that  apply  to  all  endangered 
or  threatened  wildlife.  These 
prohibitions,  in  part,  make  it  illegal  for 
any  person  subject  to  the  jurisdiction  of 
the  United  States  to  take  (includes 
harass,  harm,  pursue,  hunt,  shoot. 
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wound,  kill.  trap,  or  collect,  or  to 
attempt  any  of  mese),  imp<»t  or  export, 
ship  in  interstate  commerce  in  the 
course  of  commercial  activity,  or  sell  or 
offer  for  sale  in  interstate  or  foreign 
commerce  any  listed  species.  It  also  is 
illegal  to  possess,  sell,  deliver,  carry, 
transport,  or  ship  any  wildlife  that  has 
been  taken  illegally.  Certain  exceptions 
apply  to  agents  of  the  Service  and  State 
conservation  agencies. 

Permits  may  oe  issued  to  carry  out 
otherwise  prohibited  activities 
involving  endangered  or  threatened 
wildlife  species  under  certain 
ciromistances.  Regulations  governing 
permits  are  at  50  CFR  17.22  for 
endangered  species  and  17.32  for 
threatened  species.  Such  permits  are 
available  for  scientific  purposes,  to 
enhance  the  propagation  or  survival  of 
the  species,  and/or  for  incidental  take  in 
connection  with  otherwise  lawful 
activities.  For  threatened  species,  there 
are  also  permits  for  zoological 
exhibition,  educational  purposes,  or 
special  purposes  consistent  with  the 
purposes  of  the  Act. 

It  is  the  policy  of  the  Service, 
published  in  the  Federal  Register  on 
July  1. 1994  (59  FR  34272),  to  identify, 
to  the  maximum  extent  practicable, 
those  activities  that  would  or  would  not 
constitute  a  violation  of  section  9  of  the 
Act.  The  intent  of  this  policy  is  to 
increase  public  awareness  as  to  the 
effects  of  these  listings  on  future  and 
ongoing  activities  within  a  species' 
range. 

Activities  which  the  Service  believes 
are  unlikely  to  result  in  a  violation  of 
section  9  for  these  six  snails  are: 

(1)  Existing  discharges  into  waten 
supporting  these  species,  provided  these 
activities  are  carried  out  in  accordance 
vrith  existing  regulations  and  permit 
requirements  (e.g.,  activities  subject  to 
sections  402.  404,  and  405  of  the  Clean 
Water  Act  and  discharges  regulated 
under  the  NPDES. 

(2)  Actions  that  may  affect  these  six 
snail  species  and  are  authorized,  funded 
or  carried  out  by  a  Federal  agency  when 
the  action  is  conducted  in  accordance 
with  any  reasonable  and  prudent 
measiues  given  by  the  Service  in 
accordance  with  section  7  of  the  Act 

(3)  Normal  agricultural  and 
silvicultural  practices  that  are  carried 


out  in  accordance  with  any  existing 
regulations,  permit  requirements,  and 
b^  management  practices. 

(4)  Development  and  construction 
activities  designed  and  implemented 
pursuant  to  Federal.  State,  and  local 
water  quality  regulations. 

(5)  Existing  recreational  activities 
such  as  swimming,  wading,  canoeing, 
and  fishing. 

Activities  that  the  Service  believes 
could  potentially  result  in  "take"  of 
these  snails  include: 

(1)  The  unauthorized  collection  or 
capture  of  the  species; 

(2)  Unauthorized  destruction  or 
alteration  of  the  species  habitat  (e.g.. 
instream  dredging,  channelization, 
discharge  of  fill  material); 

(3)  Violation  of  any  discharge  or  water 
withdrawal  permit; 

(4)  Illegal  discharge  or  dumping  of 
toxic  chemicals  or  other  pollutants  into 
watera  supporting  the  species. 

Other  activities  not  identified  above 
will  be  reviewed  on  a  case-by-case  basis 
to  determine  if  a  violation  of  section  9 
of  the  Act  may  be  likely  to  result  from 
such  activity.  The  Service  does  not 
consider  these  lists  to  be  exhaustive  and 
provides  them  as  information  to  the 
public. 

Questions  regarding  whether  specific 
activities  may  constitute  a  violation  of 
section  9  should  be  directed  to  the  Field 
Supervisor  of  the  Service's  Jackson 
Field  Office  (see  A0ORES8ES  section). 
Requests  for  copies  of  regulations 
regarding  listed  species  and  inquiries 
about  prohibitions  and  permits  should 
be  addressed  to  the  U.S.  Fish  and 
Wildlife  Service.  Ecological  Services 
Division,  1875  Century  Boulevard, 
Atlanta.  Georgia  30345  (Phone  404/679- 
7313;  Fax  404/679-7081). 

National  Environmental  Policy  Act 

The  Fish  and  Wildlife  Service  has 
determined  that  an  Environmental 
Assessment,  as  defined  under  the 
authority  of  the  National  Enviroiunental 
Policy  Act  of  1969,  need  not  be 
prepu«d  in  connection  with  regulations 
adopted  pursuant  to  Section  4(a)  of  the 
Act.  A  notice  outlining  the  Service's 
reasons  for  this  determination  was 
published  in  the  Federal  Register  on 
October  25, 1983  (48  FR  49244). 


Paperwork  Redactfaa  Act 

This  riile  does  not  contain  any  new 
collections  of  information  other  than 
those  already  approved  under  the 
Paperwork  Reduction  Act.  44  U.S.C 
3501  et  set}.,  and  assigned  Office  of 
Management  and  Budget  clearance 
number  1018-0094.  An  agency  may  not 
conduct  or  sponsor,  and  a  person  is  not 
required  to  respond  to  a  collection  of 
information,  unless  it  displays  a 
cuirenUy  valid  control  number.  For 
additional  information  concerning 
permit  and  associated  requirements  for 
endangered  and  threatened  species,  see 
50  CFR  17.22  and  17.32.  respectively. 

Refeiences  Cited 

A  complete  list  of  all  references  cited 
herein,  as  well  as  others,  is  available 
upon  request  from  the  Field  Supervisor 
(see  AOORESSES  section). 

Author 

The  primary  author  of  this  final  rule 
is  Paul  Hartfield  (see  AOOftCSSCS 
section)(601/965-4900,  extension  25). 

List  orSabjects  in  50  CFR  Part  17 

Endangered  and  threatened  species. 
Exports,  Imports.  Reporting  and 
recordkeeping  requirements. 
Transportation. 

Regulation  Pramiilgatiao 

Accordingly,  the  Service  amends  part 
17.  subchapter  B  of  diapter  I,  title  50  of 
the  Code  of  Federal  Regulaticms.  as 
follows: 

PART  17— (AMENOEPI 

1.  The  authority  citation  for  part  17 
continues  to  read  as  follows: 

Aalharilr- 16  U-S-C.  1361-1407;  16  U.SXI 
1531-1544;  16  U.S.C  4201-4245;  Pub.  L.  99- 
625. 100  StaL  3500.  unless  odi«ni<ri9e  noted. 

2.  Amend  section  17.11(h)  by  adding 
the  following,  in  alphabetical  order 
under  SNAILS,  to  the  List  of 
Endangered  and  Threatened  Wildlife  to 
read  as  follows: 


§17.11 


(h)* 


gpff^j^^ 


Convnon  name 


Sdeolific  name 


Historic  range 


Vertebrate  popu- 
lation where  endan- 
gered or  itveatened 


Critical 


Status     Whenlistad        ^^SSk 


rules 


Snals 


Elmia.  lacy ElMa  cnnaMto U.S>.  (AL) 


NA 


661 
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jptJM 


Convnon  nanw 


OciwtNk  nanw 


Vartabrato  popu-  /».aj«-i 

Historic  range         latton  where  andarv      Status     WhenHstad        ('"Kai 
garad  or  (hraaianad 


Special 
rules 


Uopiax.  cylndrical  ...  Uopku         '  U^A  (AL) NA E 

cyctostomBkxmh. 

•  •                              •  •  » 

Pebtoiesnail.  flat  Lapyrium  ahcmaHeri  U.S>.  (AL) NA E 

•  •                               •  «  » 
Rocksnail.  painted  ...  Laploxis  taeniata  —  U.SA  (AL)  .„. „..    NA T 

•  •                             •  •  '  • 
RockanaH.  pticata Lapkuis  ptcata U.SA  (AL) NA E 

•  •                              •  •  .  •■ 

HodorwH.  rouTKl Z.«plDuds  ampla U.SA  (AL) NA ^„.  T  . 


asi 

661 
661 
661 
661 


NA 


NA 


NA 

NA 
NA 


NA 


MA 


Dated:  October  16.  1998. 
Jamie  Rappaport  Clark, 
Director,  Fish  and  Wildlife  Senrice. 
|FR  Doc.  9S-2B884  Filed  10-27-98;  8:45  am] 
aa^jNa  coot  4310-M-p 

DEPARTMENT  OF  COMMERCE 

National  Ocaanic  and  Atmoapharlc 
Admlniatratton 

50  CFR  Parts  217  and  227 
pj).  itnoaaA] 

RIN0648-AH97 

8aa  Turtia  ConaarvaUon;  ^rtmp 
Trawling  Raqulramants 

AOCNCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Notification  of  an  exemption 
and  request  for  comments. 

8UIMARY:  NMFS  issues  this  rule  to 
allow  the  use  of  limited  tow  times  by 
shrimp  trawlers  in  the  inshore  waters  of 
Mississippi  and  in  the  inshore  waters  of 
Louisiana,  north  and  east  of  the 
Mississippi  River  to  its  terminus  at  the 
South  Pass,  as  an  alternative  to  the 
requirement  to  use  Turtle  Excluder 
Devices  (TEDs).  This  area  was  affected 
by  Hurricane  Georges  on  and  about 
September  27  to  29. 1998.  NMFS  has 
been  notified  by  the  Director  of  the 
Mississippi  Department  of  Marine 
Resources  that  large  amounts  of  debris 
in  Mississippi  Sound  in  the  aftermath  of 
the  hurricane  are  causing  difficulty  with 
the  performance  of  TEDs.  NMFS  has 
been  notified  by  the  Secretary  of  the 
Louisiana  Department  of  Wildlife  and 
Fiaheries  that  his  department  had 


received  documentation  that  hurricane- 
related  debris  was  interfering  with  TED 
performance  in  their  shrimping  grounds 
east  of  the  river.  NMFS  will  monitor  the 
situation  to  ensure  there  is  adequate 
protection  for  sea  turtles  in  this  area  and 
to  determine  whether  impacts  from  the 
hurricane  continue  to  nuJie  TED  use 
impracticable. 

DATES:  This  rule  is  effiective  from 
October  23, 1998.  throu|^  October  31. 
1998.  when  tow  times  must  be  limited 
to  no  more  than  55  minutes  measured 
from  the  time  trawl  doors  enter  the 
water  until  they  are  retrieved  from  the 
water,  and  from  November  1. 1998,  until 
November  23. 1998.  when  tow  times 
must  be  limited  to  no  more  than  75 
minutes.  Comments  on  this  rule  are 
requested,  and  must  be  received  by 
November  23. 1998. 
A00RE8SC8:  Comments  on  this  action 
should  be  addressed  to  the  Chief. 
Endangered  Species  Division.  Office  of 
Protected  Resources.  NMFS.  1315  East- 
West  Highway,  Silver  Spring.  MD 
20910. 

FOR  FURTHER  MFORMATION  CONTACT: 
Charles  A.  Oravetz.  813-570-5312.  or 
Barbara  A.  Schroeder.  301-713-1401. 
SUPPLEMENTARY  MFORMATION: 

BaiJcground 

All  sea  turtles  that  occur  in  U.S. 
waters  are  listed  as  either  endangered  or 
threatened  under  the  Endangered 
Species  Act  of  1973  (ESA).  The  Kemp's 
ridley  {Lepidochelys  kempii], 
leatherback  (Dermochelys  coriacea).  and 
hawksbill  {Eretmochelys  imbricata)  are 
listed  as  endangered.  Loggerhead 
[Caretta  caretta)  and  green  (Chelonia 
mydas)  turtles  are  listed  as  threatened, 
except  for  populations  of  green  turtles 
in  Florida  and  on  the  Pacific  coast  of 
Mexico,  which  are  listed  as  endangered. 


The  incidental  take  of  these  species, 
as  a  result  of  shrimp  trawling  activities, 
have  been  documented  in  the  Gulf  of 
Mexico  and  along  the  Atlantic.  Under 
the  ESA  and  its  implementing 
regulations,  taking  sea  turtles  is 
prohibited,  with  exceptions  identified 
in  50  CFR  227.72.  Existing  sea  turtle 
conservation  regulations  (50  CFR  part 
227,  subpart  D)  require  most  shrimp 
trawlers  operating  in  the  Gulf  and 
Atlantic  areas  to  have  a  NMFS-approved 
TED  installed  in  each  net  rigged  for 
fishing,  year  round. 

The  regulations  provide  for  the  use  of 
limited  tow  times  as  an  alternative  to 
the  use  of  TEDs  for  vessels  with  certain 
specified  characteristics  or  under 
certain  special  circumstances.  The 
provisions  of  50  CFR  227.72  (e)(3)(ii) 
specify  that  the  Assistant  Administrator 
for  Fineries.  NOAA  (Assistant 
Administrator),  may  authorize 
"compliance  with  tow  time  restrictions 
as  an  alternative  to  the  TED 
requirement,  if  [he]  determines  that  the 
presence  of  algae,  seaweed,  debris  or 
other  special  environmental  conditions 
in  a  particular  area  makes  trawling  with 
TED-equipped  nets  impracticable."  The 
provisions  of  50  CFR  227.72(e)(3)(i) 
specify  the  maximum  tow  times  that 
may  be  used  when  authorized  as  an 
alternative  to  the  use  of  TEDs.  llie  tow 
times  may  be  no  more  than  55  minutes 
from  April  1  through  October  31  and  no 
more  than  75  minutes  from  November  1 
through  March  31.  NMFS  has  selected 
these  tow  time  limits  to  minimize  the 
level  of  mortality  of  sea  turties  that  are 
captured  by  trawl  nets  that  are  not 
equipfmd  with  TEDs. 

Recent  Events 

On  September  27.  Hurricane  (Gorges 
made  landfall  on  the  Mississippi  coast. 


Federal  Register / Vol.  63,  No.  208 /Wednesday,  October  28.  1998 /Rules  and  Regulations       57621 


The  hurricane  remained  stationary  over 
the  Mississippi  coast  for  over  24  hours 
and  deposited  as  much  as  30  inches  (76 
cm)  of  rain  on  some  areas.  The 
combination  of  heavy  rains  and  10-12 
foot  (3.0  m-3.7  m)  hurricane  storm 
surge  produced  severe  flooding  in  all 
three  Mississippi  coastal  coimties.  The 
Director  of  the  Mississippi  Department 
of  Marine  Resources  (Mississippi 
Director)  sent  an  October  13  letter  to  the 
NMFS  Southeast  Regional 
Administrator  stating,  "MOst  of  the 
coastal  rivers  in  Mississippi  exceeded 
flood  stage  and  deposited  large  amounts 
of  debris  into  [Mississippi  Soimd], 
which  has  resulted  in  problems  for 
shrimpers."  He  further  stated  that  the 
"debris.. .is  having  a  negative  impact  on 
trawl  and  TED  performance"  and  that 
"(wlhen  TEDs  become  clogged  they  can 
no  longer  effectively  exclude  sea  turties. 
possibly  increasing  the  chance  of 
mortality  to  these  endangered  animals." 
His  letter  requested  that  NMFS  use  its 
authority  to  allow  the  use  of  55-minute 
tow  times  as  an  alternative  to  TEDs  for 
a  30-day  period  in  Mississippi's  inshore 
waters. 

Flooding,  high  winds,  and  storm 
surge  also  affected  areas  in  eastern 
Louisiana.  The  Secretary  of  the 
Louisiana  Department  of  Wildlife  and 
Fisheries  (Louisiana  Secretary)  sent  an 
October  20  letter  to  the  NMFS  Southeast 
Regional  Administrator  stating.  "We 
have  acquired  dociunentation  that 
debris  caused  by  Hurricane  (Georges  is 
interfering  with  TED  performance  in 
[Louisiana  waters  east  of  the  Mississippi 
River]."  His  letter  requested  that  an 
exemption  from  the  required  use  of 
TEDs  be  granted  immediately  in  the 
affected  area. 

Coastal  areas  of  Alabama  were  also 
affected  by  Hurricane  Georges.  NMFS 
has  already  authorized  the  use  of 
limited  tow  times,  as  an  alternative  to 
the  required  use  of  TEDs,  in  Alabama 
inshore  waters  (63  FR  55053;  October 
14, 1998). 

Special  Environmental  Conditiona 

.   The  Assistant  Administrator  finds 
that  the  impacts  of  Hurricane  Georges 
have  created  special  environmental 
conditions  in  some  areas  that  may  make 
trawling  with  TED-equipped  nets 
impracticable.  Therefore,  the  Assistant 
Administrator  issues  this  rule  to 
authorize  the  use  of  restricted  tow  times 
as  an  alternative  to  the  use  of  TEDs  in 
the  inshore  waters  of  Mississippi,  and  in 
the  inshore  waters  of  Louisiana,  north 
and  east  of  the  Mississippi  River  to  its 
terminus  at  South  Pass.  The  States  of 
Mississippi  and  Louisiana  are 
continuing  to  monitor  the  situation  and 
are  cooperating  with  NMFS  in 


determining  the  ongoing  extent  of  the 
debris  problem.  Moreover,  the 
Mississippi  Director  has  stated  that 
Marine  Enforcement  Division  of  the 
Mississippi  Department  of  Wildlife, 
Fisheries,  and  Parks  has  agreed  to  assist 
with  the  enforcement  of  the  restricted 
tow  times,  and  the  Louisiana  Secretary 
has  pledged  that  his  department  will 
enforce  tow  time  restrictions  for  the 
duration  of  any  exemption  period. 
Ensuring  compliance  with  tow  time 
restrictions  is  critical  to  effective  sea 
turtle  protection,  and  the  commitments 
from  the  Mississippi  Director  and  the 
Louisiana  Secretary  to  provide 
additional  enforcement  of  the  tow  time 
restrictions  is  an  important  factor 
enabling  NMFS  to  issue  this 
authorization. 

Continued  Use  ofTEDs 

NMFS  encourages  shrimp  trawlers  in 
Mississippi  and  Louisiana  inshore 
waters  who  are  authorized  under  this 
rule  to  use  restricted  tow  times  to 
continue  to  use  TEDs  if  possible.  NMFS 
studies  have  shown  that  the  problem  of 
clogging  by  seagrass,  algae  or  by  other 
debris  is  not  unique  to  TED-equipped 
nets.  When  fishermen  trawl  in  problem 
areas,  they  may  experience  clogging 
with  or  without  TEDs.  A  particular 
concern  of  fishermen,  however,  is  that 
clogging  in  a  TED-equipped  net  may 
hold  open  the  turtie  escape  opening  and 
increase  the  risk  of  shrimp  loss.  On  the 
other  hand.  TEDs  also  help  exclude 
certain  types  of  debris  and  allow 
shrimpers  to  conduct  longer  tows. 

NKffS'  gear  experts  provide  several 
operational  recommendations  to 
fishermen  to  maximize  the  debris 
exclusion  ability  ofTEDs  that  may  allow 
some  fishermen  to  continue  using  TEDs 
vnthout  resorting  to  restricted  tow 
times.  NMFS  has  had  good  experience 
with  hard  TEDs  made  of  either  solid  rod 
or  hollow  pipe  that  incorporate  a  bent 

angle  at  the  escape  opening  and 

recommends  use  of  this  type  of  TED,  in 
a  bottom-opening  configuration,  to  help 
exclude  debris.  In  addition,  the 
installation  angle  of  a  hard  TED  in  the 
trawl  extension  is  an  important 
performance  element  in  excluding 
debris  from  the  trawl.  High  installation 
angles  can  result  in  debris  clogging  the 
bars  of  the  TED;  NMFS  recommends  an 
installation  angle  of  45°,  relative  to  the 
normal  horizontal  flow  of  water  through 
the  trawl,  to  optimize  the  TED's  ability 
to  exclude  turtles  and  debris. 
Furthermore,  the  use  of  accelerator 
funnels,  which  are  allowable 
modifications  to  hard  TEDs,  is  not 
recommended  in  areas  with  heavy 
amounts  of  debris  or  vegetation.  Lastly, 
the  webbing  flap  that  is  usually 


installed  to  cover  the  turtle  escape 
opening  may  be  modified  to  help 
exclude  debris  quickly:  the  webbing  flap 
can  either  be  cut  horizcmtally  to  shorten 
it  so  that  it  does  not  overlap  the  frame 
of  the  TED  or  be  slit  in  a  fore-and-aft 
direction  to  facilitate  the  exclusion  of 
debris. 

All  of  the  preceding  recommendations 
represent  legal  configurations  of  TEDs 
for  shrimpers  in  the  inshore  areas  of 
Mississippi  and  eastern  Louisiana  (not 
sub)ect  to  special  requirements  effective 
in  the  Gulf  Shrimp  Fishery-Sea  Turtle 
Conservation  area).  This  rule  authorizes 
the  use  of  restricted  tow  times  as  an 
alternative  to  the  required  use  of  TEDs. 
This  rule  does  not  authorize  any  other 
departure  from  the  TED  requirements, 
including  any  illegal  modifications  to 
TEDs.  In  particular,  if  TEDs  are  installed 
in  trawl  nets,  they  may  not  be  sewn 
shut. 

Alternative  to  Required  Uae  ofTEDs 

The  authorization  provided  by  this 
rule  applies  to  all  shrimp  trawlers  that 
would  otherwise  be  required  to  use 
TEDs  in  accordance  with  the 
requirements  of  50  CFR  227.72(e)(2) 
who  are  operating  in  all  inshore  waters 
of  the  State  of  Mississippi  and  in  the 
inshore  waters  of  the  State  of  Louisiana, 
north  and  east  of  the  Mississippi  River 
to  its  terminus  at  South  Pass,  in  areas 
which  the  states  have  opened  to 
shrimping.  "Inshore  waters",  as  defined 
at  50  CFR  217.12.  means  the  marine  and 
tidal  waters  landward  of  the  72 
COLREGS  demarcation  line 
(International  Regulations  for 
Preventing  Collisions  at  Sea,  1972).  as 
depicted  or  noted  on  nautical  charts 
published  by  NOAA  (Coast  Charts, 
1:80.000  scale)  and  as  described  in  33 
CFR  part  80.  Instead  of  the  required  use 
of  TEDs,  shrimp  trawlers  may  comply 
with  the  sea  turtle  conservation 
regulations  by  using  restricted  tow 
times.  Through  October  31. 1998,  a 
shrimp  trawler  utilizing  this 
authorization  must  limit  tow  times  to  no 
more  than  55  minutes,  measured  from 
the  time  trawl  doors  enter  the  water 
imtil  they  are  retrieved  from  the  water. 
From  November  1. 1998  until  November 
23. 1998,  tow  times  pust  be  limited  to 
no  more  than  75  minutes  measured  from 
the  time  trawl  doors  enter  the  water 
until  they  are  retrieved  from  the  water. 

AdditkMial  Conditioiis 

NMFS  expects  that  shrimp  trawlers 
operating  in  Mississippi  or  eastern 
Louisiana  inshore  waters  without  TEDs 
in  accordance  with  this  authorization 
will  retrieve  debris  that  is  caught  in 
their  nets  and  return  it  to  shore  for 
disposal  or  to  other  locations  defined  by 
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the  Mississippi  Director  or  the 
Louisiana  Secretary,  rather  than  simply 
disposing  of  the  debris  at  sea.  Proper 
disposal  of  debris  should  help  the 
restoration  of  the  shrimping  grounds  in 
the  wake  of  the  hurricane.  Shrimp 
trawlers  are  reminded  that  regulations 
under  33  U.S.C.  1901  et  seq.  (Act  to 
Prevent  Pollution  From  Ships)  may 
apply  to  disposal  at  sea. 

Alternative  to  Required  Use  of  TEDs; 
Termination 

The  Assistant  Administrator,  at  any 
time,  may  modify  the  alternative 
conservation  measures  through 
publication  in  the  Federal  Roister,  if 
necessary  to  ensure  adequate  protection 
of  endangered  and  threatened  sea 
turtles.  Under  this  procedure,  the 
Assistant  Administrator  may  modify  the 
affected  area  or  impose  any  necessary 
additional  or  more  stringent  measures, 
including  more  restrictive  tow  times  or 
synchronized  tow  times,  if  the  Assistant 
Administrator  determines  that  the 
alternative  authorized  by  this  rule  is  not 
sufficiently  protecting  turtles,  as 
evidenced  by  observed  lethal  takes  of 
turtles  aboard  shrimp  trawlers,  elevated 
sea  turtle  strandings,  or  insufficient 
compliance  with  the  authorized 
alternative.  The  Assistant  Administrator 
may  also  terminate  this  authorization 
for  these  same  reasons,  or  if  compliance 
cannot  be  monitored  effectively,  or  if 
conditions  do  not  make  trawling  with 
TEDs  impracticable.  The  Assistant 
Administrator  may  modify  or  terminate 
this  authorization,  as  appropriate,  at  any 
time.  A  document  will  he  published  in 
the  Federal  Register  aimouncing  any 
additional  sea  turtle  conservation 
measures  or  the  termination  of  the  tow 
time  option  in  Mississippi  inshore 
waters.  This  authorization  will  expire 
automatically  on  November  23. 1998, 
unless  it  is  explicitly  extended  through 
another  notification  to  be  published  in 
the  Federal  Register. 

Qassification 

This  action  has  been  determined  to  be 
not  significant  for  purposes  of  E.O. 
12866. 

The  AA  has  determined  that  this 
action  is  necessary  to  respond  to  an 
emergency  situation  to  allow  more 
efficient  fishing  for  shrimp,  while 
providing  adequate  protection  for 
endangered  and  threatened  sea  turtles 
pursuant  to  the  ESA  and  other 
applicable  law. 

Pursuant  to  section  553(b)(B)  of  the 
Administrative  Procedures  Act  (APA), 
the  Assistant  Administrator  finds  that 
there  is  good  cause  to  waive  prior  notice 
and  opportunity  to  comment  on  this 
rule.  It  is  impracticable,  unnecessary. 


and  contrary  to  the  public  interest  to 
provide  prior  notice  and  opportunity  for 
comment.  The  Assistant  Administrator 
.finds  that  an  unusually  large  amount  of 
debris  exists  in  the  aftermath  of 
Hurricane  George,  creating  special 
environmental  conditions  that  may 
make  trawling  with  TED-equipped  nets 
impracticable.  The  Assistant 
Administrator  has  determined  that  the 
use  of  limited  tow  times  for  the 
described  area  and  time  would  not 
result  in  a  significant  impact  to  sea 
turtles.  Notice  and  comment  are 
contrary  to  the  public  interest  in  this 
instance  because  providing  notice  and 
comment  would  prevent  the  agency 
from  providing  relief  within  the 
necessary  timeframe.  Fiulhermore,  the 
public  had  notice  and  an  opportiuiity  to 
comment  on  SO  CFR  227.72(e)(3)(ii) 
when  that  regulation  was  finalized. 

Pursuant  to  section  5S3(d)(l)  of  the 
APA,  for  the  reasons  cited  above,  and 
because  this  action  relieves  a  restriction, 
this  rule  is  effective  immediately.  As 
prior  notice  and  an  opportimity  for 
public  comment  are  not  required  to  be 
provided  for  this  rule  by  5  U.S.C  553. 
or  any  other  law,  the  analytical 
requirements  of  5  U.S.C.  601  et.  seq.  are 
inapplicable. 

liie  Assistant  Administrator  prepared 
an  Environmental  Assessment  (EA)  for 
the  final  rule  (57  FR  57348.  December 
4. 1992)  requiring  TED  use  in  shrimp 
trawls  and  creating  the  regulatory 
framework  for  the  issuance  of  actions 
such  as  this.  Copies  of  the  EA  are 
available  (see  ADDRESSES). 

Dated:  October  22, 1998. 
Gai7  C  Matlock. 

Acting  Assistant  Administrator  for  Fisheries, 
National  Marine  Fisheries  Service. 
(FR  Doc.  98-28826  Filed  10-23-98:  3:31  pm| 
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DEPARTMENT  OF  COMMERCE 

National  Ocaanic  and  Atmospharic 
Administration 

50CFRPart648 

[Docket  No.  97101 524»-7293-02;  I.D. 
10229eA] 

Flsharias  of  tha  Northaastam  Unitad 
Stataa;  Summar  Flounder  Fishary; 
Commarcial  Quota  Harvastsd  for  Naw 
York 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Commercial  quota  harvest. 


SUMMARY:  NMFS  announces  that  the 
siunmer  flounder  commercial  quota 
available  to  the  State  of  New  York  has 
been  harvested.  Vessels  issued  a 
commercial  Federal  fisheries  permit  for 
the  siunmer  flounder  fishery  may  not 
land  summer  flounder  in  New  York  for 
the  remainder  of  calendar  year  1998 
unless  additional  quota  becomes 
available  through  a  transfer.  Regulations 
governing  the  summer  flounder  fishery 
require  publication  of  this  notification 
to  advise  the  State  of  New  York  that  the 
quota  has  been  harvested  and  to  advise 
vessel  permit  holders  and  dealer  permit 
holders  that  no  commercial  quota  is 
available  for  landing  summer  flounder 
in  New  York. 

DATES:  Effective  0001  hours  October  27, 
1998.  through  December  31. 1998. 
FOR  FURTHER  INFORMATKM  CONTACT:  Paul 
H.  Jones.  Fishery  Policy  Analyst.  (978) 
281-9273. 

SUPPLEMENTARY  INFORMATION: 
Regulations  governing  the  summer 
flounder  fishery  are  found  at  50  CFR 
part  648.  The  regulaticms  require  Hnnun) 
specification  of  a  commercial  quota  that 
is  apportioned  among  the  coastal  states 
from  North  Carolina  through  Maine.  The 
process  to  set  the  annual  commercial 
quota  and  the  percent  allocated  to  each 
state  are  described  in  §648.100. 

The  initial  total  commercial  quota  for 
summer  flounder  for  the  1998  calendar 
year  was  set  equal  to  11.105,636  lb 
(5.037.432  kg)  (62  FR  66304.  December 
18. 1997).  The  percent  allocated  to 
vessels  landing  summer  floimder  in 
New  York  is  7.64699  percent.or  849.680 
lb  (385.408  kg). 

Section  648.100(e)(4)  stipulates  that 
any  overages  of  commercial  quota 
landed  in  any  state  be  deducted  from 
that  state's  annual  quota  for  the 
following  year.  In  calendar  year  1997,  a 
total  of  815.741  lb  (370.014  1^)  were 
landed  in  New  York,  creating  a  61,398 
lb  (27.850  kg)  overage  that  was  deducted 
from  the  amount  allocated  for  landings 
in  the  state  during  1998  (63  FR  23227. 
April  28.  1998).  The  resulting  quota  for 
New  York  is  788.282  lb  (357,559  kg). 

Section  648.101(b)  requires  the 
Administrator.  Northeast  Region.  NMFS 
(Regional  Administrator),  to  monitor 
state  commercial  quotas  and  to 
determine  when  a  state's  commercial 
quota  is  harvested.  The  Regional 
Administrator  is  further  required  to 
publish  notification  in  the  Federal 
Register  advising  a  state  and  notifying 
Federal  vessel  and  dealer  permit  holders 
that,  effective  upon  a  specific  date,  the 
state's  commercial  quota  has  been 
harvested  and  no  commercial  quota  is 
available  for  landing  summer  flounder 
in  that  state.  The  Regional 


Federal  Register / Vol.  63,  No.  208 / Wednesday,  October  28.  1998 /Rules  and  Regulations 


57623 


Administrator  has  determined,  based 
upon  dealer  reports  and  other  available 
information,  that  the  State  of  New  York 
has  attained  its  quota  for  1998. 

The  regulations  at  §  648.4(b)  provide 
that,  as  a  condition  of  the  permit. 
Federal  permit  holders  agree  not  to  land 
summer  flounder  in  any  state  that  the 
Regional  Administrator  has  determined 
no  longer  has  commercial  quota 
available.  Therefore,  effective  0001 
hours  October  27. 1998.  further  landings 
of  summer  flounder  in  New  York  by 
vessels  holding  commercial  Federal 


fisheries  permits  are  prohibited  for  the 
remainder  of  the  1998  calendar  year 
unless  additional  quota  becomes 
available  through  a  transfer  and  is 
announced  in  the  Federal  Register. 
Effective  October  27. 1998,  federally 
permitted  dealers  are  also  advised  that 
they  may  not  purchase  sunmier  flounder 
from  federally  permitted  vessels  that 
land  in  New  York  for  the  remainder  of 
the  calendar  year,  or  until  additional 
quota  becomes  available  through  a 
transfer. 


Classification 


This  action  is  required  by  50  CFR  part 
648  and  is  exempt  from  review  imder 
E.O.  12866. 

AmhMitjr:  16  U.S.C  1801  et  seq. 

Dated:  October  22. 1998. 
BniGB  C  MonhsMl, 

Acting  Director,  Office  ofSustainaUe 
Fisheries,  National  Marine  Fisheries  Service. 
[FR  Doc  98-28827  Filed  10-23-98;  3:31  pm] 
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TNs  section  of  the  FEDERAL  REGISTER 
containa  notices  to  the  public  ci  the  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  these  rx>ticas  is  to  give  interested 
persom  an  opportunity  to  participate  in  the 
rule  making  prior  to  ttie  adoption  of  the  finaJ 
rules. 


DEPAFITMENT  OF  AGRICULTURE 

Agricultural  MariMttng  S«rvic« 

7CFRPart205 

[TM-M-00-7] 

MN  0681-AA40 

National  Organic  Program    latua 


AOENCV:  Agriculhual  Marketing  Service, 

USDA. 

ACTION:  Proposed  Rule;  request  for 

comments  on  Issue  Papers. 


f:  Agricultural  Marketing 
Service  (AMS)  is  seeking  comments  on 
three  papers  that  address  certain  issues 
raised  in  the  comments  received  on  the 
National  Oiganic  Program  proposed  rule 
published  in  the  Federal  Regiater  on 
December  16, 1997.  These  issue  papers 
which  address  Uvestock  confinement, 
livestock  health  care,  and  certification 
termination,  and  comments  received  on 
them  will  be  considered  during  the 
development  of  a  re"ised  National 
Organic  Program  proposed  rule. 

DATES:  Comments  must  be  submitted  on 
or  before  December  14, 1998. 

AOORESSCS:  Interested  persons  are 
invited  to  submit  written  comments  on 
these  issues  to:  Eileen  S.  Stommes, 
Deputy  Administrator.  USDA-AMS-TM- 
NOP.  Room  4007-S,  AG  Stop  0275,  P.O. 
Box  96456,  Washington.  D.C  20090- 
6456.  Comments  may  also  be  sent  by  fax 
to  (202)  690-4632  or  via  e-mail  to: 
NOPlssue  Papers&usda.gov. 
Additionally,  USDA  plans  to  accept 
comments  via  the  National  Organic 
Program  home  page  at  a  future  date. 
Notification  of  acceptance  of  comments 
by  this  form  will  occur  through  an 
additional  Federal  Register  notice. 
FOR  FURTHER  INFORMATION  CONTACT:  T. 
Keith  Jones,  Program  Manager.  USDA- 
AMS-TM-NOP.  Room  2510-S.  AG  Stop 
0275.  P  O.  Box  96456.  Washington,  D.C. 
20090-6456.  Phone  (202) 720-3252. 
8UPPt.EMENTARY  INFORMATION:  AMS  is 
seeking  comments  on  three  papers  that 


address  certain  issues  raised  during  the 
National  Organic  Program's  proposed 
rule  comment  period.  These  issue 
papers  which  address  livestock 
confinement,  Uvestock  health  care,  and 
certification  tennination,  and  comments 
received  on  them  will  be  considered 
during  the  development  of  a  revised 
National  Organic  Program  proposed 
rule. 

The  issue  papers  are:  Issue  Paper  1. 
Livestock  Confinement  in  Organic 
Production  Systems;  Issue  Paper  2.  The 
Use  of  Antibiotics  and  Parasiticides  in 
Organic  Livestock  Production:  and  Issue 
Paper  3.  Termination  of  Certification  by 
Private  Certifiers.  These  issue  papers  are 
being  pubUshed  in  an  effort  to  provide 
the  opportimity  for  public  input.  USDA 
is  committed  to  a  process  that  is  open 
to  all  interested  parties. 

All  comments,  whether  mailed,  faxed, 
or  submitted  via  the  Internet,  will  be 
available  for  viewing  at  the  USDA- 
AMS,  Transportation  and  Mariceting 
Programs,  Room  2945-South  Building, 
1400  Independence  Ave.,  S.W., 
Washington,  D.C.  from  9:00  a.m.  to  1:00 
p.m.,  and  from  2:00  pjn.  to  4:30  p.m., 
Monday  through  Friday  (except  ofBcial 
Federal  holidays).  Persons  wanting  to 
visit  the  USDA  South  Building  to  view 
comments  received  in  response  to  this 
proposal  are  requested  to  make  an 
appointment  in  advance  by  calling 
Gayle  Patterson  at  (202)  720-3252. 

The  issue  papers  are  published  below. 

Issue  Paper  1.  Livestock  Confinement  in 
Organic  Production  Sjrstems 

l.Goal 

USDA's  goal  is  to  establish  clear, 
consistent  regulations  that  stimulate  the 
growth  of  the  organic  livestock  sector, 
satisfy  consumer  expectations  and  allow 
oiganic  livestock  producers  flexibility  in 
making  site-specific,  real-time 
management  decisions. 

2.  Issue 

Commenters  on  USDA's  proposed 
rule,  published  December  16, 1997  (62 
PR  65850),  assert  that  the  language  in 
the  proposed  rule, 

if  necessary,  livestock  may  be  maintained 
under  conditions  that  restrict  the  available 
space  for  movement  or  access  to  the  outside, 

section  205.15(b),  creates  a  significant 
loophole  for  factory  farming  of  livestock 
despite  the  other  requirements  for 
access  to  outdoors  and  space  for 
movement.  USDA  believes  that 


commenters  are  concerned  that  the  term 
if  necessary,  could  be  broadly 
interpreted  by  public  and  private 
certifiers. 

3.  Background 

The  Oiganic  Foods  Production  Act  (7 
U.S.C.  6501-6522)  (OFPA)  is  silent  on 
livestock  confinement.  In  its  proposed 
rule,  USDA  specifically  requested 
public  comment  on  the  conditions 
under  which  animals  may  be 
maintained,  specifically  with  regard  to 
the  available  space  for  movement  and 
access  to  the  outdoors.  Many 
commenters  advocated  USDA's 
adoption  of  the  National  Organic 
Standards  Board  (NOSB) 
recommendations  on  livestock 

Eroduction  which  recognize  that  proper 
vestock  management  may  provide  for 
times  when  livestock  are  confined.  The 
NOSB  said 

temporary  indoor  housing  may  be  justified 
for:  1.  inclement  weather  conditions:  2. 
health,  care,  safety  and  well-being  of  the 
livestock;  and  3.  protection  of  soil  and  «rater 
quality. 

Therefore,  commenters  who  support  the 
NOSB  recommendations  appear  to 
accept  animal  confinement  as  long  as 
the  aiteria  allowing  confinement  are 
clearly  delineated. 

In  writing  the  proposed  rule,  USDA. 
like  the  NOSB,  sou^t  to  balance  animal 
health  issues,  such  as  prevention  of 
exposure  to  disease  and  predators,  with 
the  concepts  that  organic  management  is 
soil-based,  and  that  animals  should  be 
allowed  access  to  the  soil.  USDA 
envisioned  that  the  language  of  section 
205.15(b)  would  allow  the  flexibility 
needed  for  producers  to  confine  animals 
during  critical  periods  such  as 
farrowing. 

In  keeping  with  this  intent,  USDA 
chose  the  term  if  necessary  to  capture 
the  spirit  of  the  NOSB  recommendation. 
The  terms  if  necessary  or  justified,  used 
respectively  in  the  proposed  rule  and 
the  NOSB  recommendation,  envisioned 
guidelines  by  which  a  producer  or 
certifier  would  benchmark  the 
management  decision.  USDA  believed 
that  such  guidelines  would  be 
formulated  during  development  of  a 
program  manual  for  the  National 
Organic  Program.  USDA  also  concluded 
that  the  proposed  livestock  standards, 
when  taken  as  a  whole,  serve  as  a 
delimiting  mechanism  to  large-scale 
confined  animal  feeding  operations. 
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Many  commenters  indicated 
opposition  to  factory  farming  of 
livestock.  It  is  imclear  how  these 
commenters  would  define  the  term 
factory  farming  and  whether  those  who 
oppose  factory  fanning  are  concerned 
about  animal  space  requirements, 
environmental  issues,  or  a  particular 
business  structure.  Like  NOSB  and 
USDA.  they  believe  that  routine, 
continuous  confinement  of  livestock 
must  be  prohibited,  but  some 
commenters  stated  that  the  proposed 
livestock  requirements,  which  required 
access  to  outdoors  and  space  for 
movement,  fall  short  of  consumer 
expectations  for  the  production  of 
organically  grown  livestock.  Therefore, 
a  more  detailed  delineation  of  the 
criteria  for  appropriate  confinement 
may  be  necessary  to  satisfy  the  concerns 
of  these  commenters. 

4.  Options 

In  response  to  these  comments,  USDA 
is  considering  the  following  options: 

Option  1 — Retain  the  Current  Language 
but  Elaborate  on  Its  Intent 

Pms:  Consistent  with  NOSB 
recommendations; 

Allows  for  producer/certifier 
flexibility; 

Allows  for  various  animal  space 
requirements. 

Cons:  May  not  meet  expectations  of 
some  commenters; 

Compliance  verification  could  be 
difficult. 

Option  2 — ^Establish  Animal  Space 
Requirements  in  Animal  Feeding 
Operations 

Pros:  Addresses  commenter  concerns 
about  animal  space  requirements. 

Simplifies  animal  space  verification. 

Cons:  An  issue  not  addressed  by 
NOSB  or  USDA; 

Criteria  for  space  requirements  could 
be  difficult  to  establish; 

Further  reduces  producer/certifier 
flexibility. 

Option  3 — Estabhsh  Requirements  for 
Access  to  Pastiue. 

Pros:  Would  satisfy  commenter 
concerns; 

Would  address  animal  safisty 
concerns; 

Allows  for  various  animal  space 
requirements; 

Cons:  An  issue  not  addressed  by 
NOSB  or  USDA; 

Compliance  verification  could  be 
difficult; 

May  not  be  appropriate  for  all  species 
of  livestock; 

Further  reduces  producer/certifier 
flexibility. 


Option  4 — ^Explore  Feasibility  of 
Allowing  Livestock  Products  Labeled  as 
Organic  To  Include  Additional  Label 
Claims.  Such  as  Pasture-Raised.  Free- 
Range  or  Never  Confined  in  a  Feedlot 

Pros:  Provides  consmners  with  more 
product  information; 

Allows  producers  to  market  to  a 
further  defined  niche. 

Cons:  Could  cause  consuimer 
confusion; 

Could  devalue  the  term  organic; 

Limited  verification  for  label  claims. 

USDA  is  interested  in  exploring  other 
options.  Additionally,  we  are  seeking 
comments  on  the  following  questions: 
Should  the  rule  ban  confined  animal 
feediag  operations?  Would  requiring 
access  to  pasture  satisfy  commenters, 
including  those  who  oppose  factory 
fanning?  What  economic  impact  would 
these  options  have  on  organic  livestock 
producers?  How  would  additional 
labeling  claims  afiiect  the  marketing  of 
oiganic  livestock  products? 

Would  annual  or  semi-annual  organic 
certification  site  visits  be  sufficient  to 
ensure  that  routine,  continuous 
confinement  is  not  occtining?  How 
should  certifiers  determine  that 
confinement  is  being  employed  in 
accordance  with  the  regulations? 

How  should  access  to  pasture  be 
defined?  Should  a  species-by-species 
approach  be  taken?  When  permitted  by 
regulation,  should  the  duration  and 
frequency  of  confinement  be  resolved 
on  a  case-by-case  basis  between  certifier 
and  producer? 

Issue  Paper  2. — ^The  Use  of  Antibialics 
ami  Parasiticides  in  Oi:gaaic  Livestock 
Prodnctioa 

l.Goal 

USDA's  goal  is  to  establish  clear, 
consistent  regulations  that  stimulate  the 
growth  of  the  organic  livestock  sector, 
satisfy  ccmsiuner  expectations  and  cdlow 
organic  livestock  producers  flexibility  in 
making  site-specific,  real-time 
management  decisions. 

2.  Issue 

In  its  proposed  rule  published 
December  16, 1997  (62  FR  65850). 
USDA  specifically  requested  public 
comment  on  the  use  of  animal  drugs  in 
the  production  of  oiganic  livestock. 
Many  commenters  advocated  the 
adoption  of  the  National  Oiganic 
Standards  Board  (NOSB) 
recommendations  on  both  antibiotics 
and  parasiticides.  The  NOSB 
recommendations  prohibit  the  use  of 
antibiotics  and  parasiticides  in  organic 
production  except  under  certain  clearly 
delineated  animal  health  conditions. 


Many  other  commenters  go  beyond 
the  options  proposed  by  USDA  and  the 
NOSB  by  advocating  an  absolute 
prohibition  on  the  use  of  antibiotics  in 
organic  livestock  production.  Further, 
commenters  who  specifically  mention 
the  use  of  parasiticides  as  an  area  of 
concern  assert  that  the  language  in  the 
proposed  rule  defining  the  term  routine 
use  of  parasiticides  as  administering  a 
parasiticide  to  an  animal  without  cause 
is  inadequate.  These  commenters 
suggest  that  it  would  be  too  easy  for 
producers  to  find  cause  to  administer  a 
parasiticide,  and  that  they  might 
therefore  become  reliant  on 
parasiticides  rather  than  on  preventative 
measiires.  Some  commenters  would 
prefer  a  complete  ban  on  the  use  of  all 
animal  medications,  including 
antibiotics  and  parasiticides,  in  organic 
livestock  production. 

3.  Background 

The  OFPA  prohibits  only  the  use  of 
subtherapeutic  doses  of  antibiotics  and 
of  synthetic  internal  parasiticides  on  a 
routine  basis.  Since  young  animals  are- 
especially  vulnerable  to  disease.  USDA 
believed  there  was  sufficient 
justification  for  additional  protection  in 
the  early  days  of  life.  To  ensure  the 
health  of  animals  during  critical 
periods.  USDA  also  allowed  the 
thnapeutic  use  of  antibiotics  in  dairy 
and  breeder  stock  because  of  the 
animals'  longevity  and  the  potential  for 
infections  arising  from  pregnancy  and 
deUvery.  USDA  attempted  to  capture 
the  statutory  prohibition  on  routine  use 
of  parasiticides  by  defining  such  use  as. 
administering  a  parasiticide  to  an 
animal  without  cause. 

4.  Options 

In  light  of  these  comments,  USDA  is 
analyzing  options  to  assist  in 
determining  the  proper  role  for 
antibiotics  and  parasiticides  in  organic 
livestock  production.  Options  under 
consideration,  alcmg  with  USDA's 
assessment  of  the  pros  and  cons  of  each 
option,  are  listed  below: 

Option  1 — Prohibit  all  use  of  antibiotics 
and  parasiticides. 

Pros:  Consistent  with  many 
comments. 

Cons:  Animal  health  could  be 
adversely  affected,  particularly  that  of 
young  animals; 

Inconsistent  with  NOSB 
recommendations; 

Compliance  verification  could  be 
difficult; 

Could  limit  industry  growth  by 
preventing  the  production  of  some  types 
of  livestock  in  specific  geographic  areas. 
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Option  2— Prohibit  the  Dm  of  All 
Aninul  Medications.  Other  Than 
Vaodnatioiu.  Including  Antibiotics  and 
Parasiticides. 

Aos:  Consistent  with  some 

Cons:  Animal  health  could  be 
adversely  afiected.  particularly  that  of 
young  animals; 

Inconsistent  with  NOSB 
recommendations;    . 

Compliance  verification  could  be 
difBcult; 

Could  limit  industry  growth  by 
preventing  the  producti<m  of  some  types 
of  livestock  in  specific  geographic  areas. 

Option  3 — Allow  the  Therapeutic  Use  of 
Antibiotics  and  the  Non-Routine  use  of 
Parasiticides  Under  Specific  Animal 
Health  Conditions. 

Pros:  Consistent  with  NOSB 
recommendations; 

Allo%vs  for  the  protection  of  animal 
health: 

Animal  production  could  be 
enhanced; 

Provides  producer/certifier  flexibility 
to  respond  to  rapidly  changing  animal 
health  conditions. 

Cons:  Compliance  verification  could 
be  difficult. 

USDA  is  interested  in  exploring  other 
options.  Additionally,  we  are  seeking 
comments  on  the  following  questions: 
What  economic  impact  would  the 
prohiUtion  of  all  medication,  including 
antibiotics  and  parasiticides,  have  on 
organic  livestooL  producers? 

Under  what  conditions,  if  any,  could 
an  animal  far  slaughter  receive  a 
synthetic  internal  parasiticide?  An 
external  parasiticide?  What  about 
breeding  stock  or  dairy  animals? 

Should  we  make  provisions  for  the 
use  of  synthetic  parasiticides  where 
other  measures  has  proven  ineffective? 

Would  annual  or  semi-annual  organic 
certification  site  visits  be  sufficient  to 
ensure  that  preventative  meesures  are 
being  cairled  out  and  that  antibiotics 
and  parasiticides  are  being  administered 
in  aooordance  with  the  Act  and  its 
regulations?  When  permitted  by 
r^ulation,  should  tne  use  of  antibiotics 
and  parasiticides  be  resolved  on  a  case- 
by-caae  basis  between  certifier  and 
producer? 


iPaper3.Ti 
GaftiflcalioabyPrivi 

l.Goal 

USDA's  goal  is  to  implement  the 
Organic  Foods  Production  Act  (OFPA) 
at  the  local  level,  wdtile  utilizing,  to  the 
extant  poasible,  the  existing 
infrastnicture  of  organic  oertificatioa. 


2.  Issue 

Many  conunenters  on  USDA's 
proposed  rule,  published  December  16. 
1997  (62  FR  65850),  assert  that  the 
proposed  process  for  termination  of 
certification  would  be  imduly 
bureaucratic  and  would  complicate 
local  certifiers'  efforts  to  ensure  the 
integrity  of  the  organic  label. 

3.  Backffound 

In  the  proposed  rule,  USDA  sought  to 
balance  the  public  policy  goal  of 
withdrawing  certification  from  a  farmer 
or  handler  who  violates  the  Act  against 
the  constitutional  protections  afforded 
to  entities  certified  under  the  OFPA. 
The  National  Organic  Standards  Board 
did  not  make  any  specific 
recommendation  on  this  issue.  Under 
the  OFPA,  accredited  certifiers  are 
agents  of  the  Secretary  in  carrying  out 
their  responsibilities  under  the  Act. 
Certifiers'  authority  is  derived  fit>m 
their  accreditation  under  the  OFPA. 

USDA,  acting  directiy  or  through 
accredited  certifiers,  cannot  suspend  or 
revoke  a  certification  once  granted 
without  providing  due  process  of  law. 
which  requires  providing  an 
opportimity  to  be  heard  before  the 
suspension  or  revocation  of 
certification. 

A  certified  entity  must  be  afforded  the 
opportunity  for  a  hearing  before 
certification  can  be  suspended  or 
revoked.  Although  private  certifiers 
have  expressed  considerable 
dissatisfaction  with  this  process,  there  is 
no  legal  mechanism  to  allow  private 
certifiers  to  suspend  or  revoke 
certifications,  llius,  section  205.219(b) 
of  our  proposed  rule,  stated  that  if  a 
certifying  agent  had  reason  to  believe 
that  a  certified  operation  had  violated 
the  Act,  the  certifying  agent  would 
recommend  that  USDA  terminate 
certification.  After  review  of  the 
recommendation,  the  Administrator  of 
the  Agricultural  Marketing  Service 
could  institute  proceedings  to  terminate 
certification. 

4.  Options 

USDA  continues  to  review  cmnments 
on  this  issue  and  to  consider  various 
alternatives  that  would  achieve  the 
objectives  expressed  in  the  comments. 
Options  under  consideration,  along  with 
USDA's  assessment  of  the  pros  and  cons 
of  each  option,  are  listed  below.  USDA 
welcomes  alternative  suggestions. 


Option  1 — Create  a  Uniform  and 
Efficient  Information  System  To  Inform 
the  Public  of  USDA  Actions  To  Suspend 
or  Revoke  Certification 

Pms:  Would  provide  timely 
information  concerning  the  compliance 
status  of  certified  entities; 

Provides  necessary  and  timely 
information  about  the  compliance  status 
of  a  certified  entity  during  the  pendency 
of  an  enforcement  action. 

Cons:  Does  not  fulfill  conunenters' 
desire  for  revocation  authority  at  the 
certifier  level; 

Does  not  fulfill  conunenters'  desire  for 
immediate  revocation,  since 
certification  would  remain  in  full  effect 
pending  case  resolution.         _ 

Option  2 — Provide  for  an  Expedited 
Process,  Including  Special  Rules  of 
Practice  and  Shortened  Time  Frames, 
To  Review  Certifier  Recommendations 
and  Make  Determinations 

Pms:  Would  provide  due  process; 

Could  result  in  quicker  resolution  of 
enforcement  issues; 

Might  reduce  enforcement  costs  for  all 
parties  to  the  dispute. 

Cons:  Does  not  fulfill  conunenters' 
desire  for  revocation  authority  at  the 
certifier  level; 

Does  not  fulfill  conunenters'  desire  for 
immediate  revocation,  since 
certification  would  remain  in  full  effect 
pending  case  resolution. 

Option  3 — ^Design  an  Informal 
Alternative  Procedure  To  Resolve   . 
Enforcement  Issues  on  an  Expedited 
Basis  Short  of  an  Ad)udicatory  Hearing 

Pros:  Would  provide  due  process; 

Could  result  in  quicker  resolution  of 
enforcement  issues; 

Might  reduce  enforcement  costs  for  all 
parties  to  the  dispute. 

Cons:  Does  not  fulfill  conunenters' 
desire  for  revocation  authority  at  the 
certifier  level; 

Does  not  fulfill  conunenters'  desire  for 
immediate  revocation,  since 
certification  would  remain  in  fidl  efiiacrt 
pending  case  resolution. 

A  45-day  comment  period  is  provided 
for  interested  persons  to  provide 
comment.  This  period  is  deemed 
appropriate  because  any  comments 
received  will  be  considered  in  the 
development  of  a  revised  National 
Organic  Program  proposed  rule. 

Anlbarify:  7  U.S.C  6501-6522. 

Dated:  October  23. 1998. 
EikeiB  S.  StoauMS. 

Deputy  Administrator  Transportation  and 
Marketing. 

(FR  Doc  96-26880  Filed  10-23-48:  2:54  pml 
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DEPARTMENT  OF  AGRICULTURE 

Agricultural  Marliating  Servic* 

7  CFR  Part  1260 
[No.  LS-«»-006] 

Amendment  to  th«  B««f  Promotion  and 
Research  Rules  and  Rsgulations: 
Extension  of  Commsnt  Psriod  on 
PropossdRuls 

agency:  Agricultural  Marketing  Service. 

USDA. 

ACTION:  Extension  of  comment  period  on 

the  proposed  rule  to  amend  the  Beef 

Promotion  and  Research  Rules  and 

Regulations. 

summary:  The  Agricultural  Marketing 
Service  (AMS)  is  extending  the  public 
comment  period  from  October  27, 1998. 
to  November  27. 1998,  on  the  proposed 
rule  to  amend  the  Beef  Promotion  and 
Reseerch  Rules  and  Regulations  (Rules 
and  Regulations)  established  under  the 
Beef  Promoticm  and  Research  Act  of 
1985  (Act)  to  clarify  requirements  for 
documoiting  cattle  sales  transactions 
for  which  no  assessments  are  due.  This 
proposed  rule  was  published  in  the 
Federal  Register  on  August  28, 1998. 
DATES:  Written  comments  must  be 
received  on  or  before  November  27. 
1998. 

ADDRESSES:  Send  two  copies  of 
conunents  to  Ralph  L.  Tapp;  U.S. 
Department  of  Agriculture;  Livestock 
and  Seed  Program,  AMS;  Marketing 
Programs  Branch;  STOP  0251,  Room 
2606-S;  1400  Independence  Avenue, 
SW.;  Washington.  D.C.  20090-0251. 
Comments  received  may  be  inspected  at 
this  location  between  8:00  a.m.  and  4:30 
p.m.,  Monday  through  Friday,  except 
holidays.  State  that  your  comments  refer 
to  Docket  No.  LS-98-005. 

FOR  FURTHER  MF0RMAT10N  CONTACT: 
Ralph  L.  Tapp,  202/720-1115. 

SUPPLEMENTARY  INFORMATION: 
Purpoae 

A  proposed  rule  was  published  in  the 
Federal  Register  on  August  28, 1998  (63 
FR  45971).  The  purpose  of  the  rule  is  to 
clarify  the  fact  that  persons  selling  cattie 
who  are  not  classified  as  producers 
under  the  Act  must  file  a  Statement  of 
Certification  of  Non-Producer  Status 
form  with  the  collecting  person  in  a 
timely  manner  or  otherwise  an 
assessment  is  due  under  the  Act. 

Reason  fiir  Granting  an  Extensitm 

The  Livestock  Mariieting  Association 
(LMA),  a  national  trade  organization 
representing  900  livestock  auction  and 
terminal  markets  and  livestock  dealers 


and  order  buyers  has  requested  a  30  day 
extension  of  the  comment  period. 

LMA  has  stated  that  it  and  other 
interested  parties  need  more  time  to 
have  a  niunber  of  questions  answered 
concerning  the  impact  of  the  proposed 
rule  on  those  it  affects  including 
producers,  markets,  dealers,  feedlots. 
and  brand  inspectors. 

LMA  members  collect  about  one-third 
of  the  total  assessments  paid  by 
producers  under  the  Act  and  therefore 
have  a  keen  interest  in  any  changes 
involving  the  collection  process. 

After  careful  considerati<m  of  the 
request  submitted  to  the  Agency,  AMS 
has  decided  to  grant  an  extension  of  the 
comment  period  for  an  additional  30 
days,  or  imtil  November  27. 1998.  AMS 
believes  this  30  day  extension  making  a 
total  comment  period  of  90  days 
provides  a  sufficient  period  of  time  for 
all  interested  perstms  to  review  the 
proposed  rule  and  submit  comments. 

Accordingly,  AMS  is  extending  the 
comment  period  on  the  proposed  rule 
until  November  27, 1998. 

Autfaorilr.  7  U.S.a  2901  et  seq. 

Dated:  October  23. 1998. 
Bany  L.  Caipanlar, 

Deputy  Administrator.  Livestock  and  Seed 
Program. 

(FR  Doc.  98-28971  Piled  10-26-98: 11:15 
am] 
aaxato  cooc  S4M-»# 
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10CFRPart63 

Notioa  of  Availability  of  Staff 
Rooommandations  to  ttw  Commission: 
Draft  Regulations  for  Disposal  of  High- 
Laval  Radtoactlva  Wastes  at  a 
Proposad  Qaologic  Repository  at 
Yucca  Mountain.  Nevada 

AGENCY:  Nuclear  Regulatory 

Commission  (NRC). 

ACTION:  Notice  of  availabiUty. 

summary:  The  NRC  is  reissuing  this 
notice  due  to  an  error  in  the  website 
address  which  appeared  in  the  version 
published  October  14. 1998  (63  FR 
55056).  lite  NRC  is  making  available 
NRC  staff  recommendations  for  draft 
regulations  governing  disposal  of  high- 
level  radioactive  wastes  at  a  proposed 
geologic  repository  at  Yucca  Mountain. 
Nevada.  The  Commission  is  presentiy 
reviewing  these  staff  reconunendations, 
and  has  not  yet  approved  publication  of 
the  recommended  draft  regulations  as  a 
proposed  rule.  The  Commission  is 
making  the  staff  recommendations 
available  now  to  enable  all  stakeholders 


to  have  preliminary  access  to  the 
document  When  the  Commission  has 
approved  a  proposed  rule,  it  will  be 
published  in  the  Federal  Register  for 
formal  public  comment. 
addresses:  A  copy  of  the  staff 
recommendations  can  be  obtained 
electronically  at  the  NRC  Tedmical 
Conference  Forum  Website  under  the 
topic  "Draft  Proposed  Rule  for  Disposal 
of  High-Level  Radioactive  Wastes  at  a 
Proposed  Geologic  Repository  at  Yucca 
Mountain,  Nevada"  at  http:// 
techconf.llnl.gov/cgi-bin/topics  or  from 
the  NRC's  Public  Document  Room.  2120 
L  Street,  NW..  (Lower  Level). 
Washington.  DC  20555;  telephone  202- 
634-3273;  fax  202-634-3343.  To  view 
the  working  peper  at  the  Website,  select 
"Draft  Proposed  Rule  for  Disposal  of 
High-Level  Radioactive  Waste  at  a 
Proposed  Geologic  Repository  at  Yucca 
Moimtain,  Nevada." 

Comments  may  be  posted 
electronically  on  the  NRC  Tedmical 
Conlnence  Forum  Website  mentitmed 
above.  Comments  submitted 
electronically  can  also  be  viewed  at  that 
W^Mite.  Conunents  may  also  be  mailed 
to  the  Office  of  the  Secretary,  U.S. 
Nuclear  Regulatory  Commission. 
Washington,  DC  20555. 
FOR  FURTHER  SrORMATION  CONTACT: 
Clark  Prichard,  Office  of  Nucleer 
Material  Safety  and  Safeguards,  U.S. 
Nuclear  Regulatory  Commission. 
Washington,  DC  20555-0001,  telephone 
<301)  415-6203;  e-mail  cwpSnrc.gov.;  or 
Timothy  McCartin.  Office  of  Nuclear 
Material  Safety  and  Safegxiards.  U.S. 
Nuclear  Regulatory  Commission. 
Washington,  DC  20555-0001,  telephone 
(301)  415-6681;  e-mail  tjm30nrc.gov. 

Dated  at  RockvUle,  Maryland  this  21at  day 
of  October,  1998. 

For  the  Nuclear  Regulatory  Commiasion. 
DoDaldA.CoeL 

Director,  Division  of  Industrial  and  Medical 
Nuclear  Safety.  SMSS. 
[FR  Doc.  98-28814  Filed  10-27-98;  8:45  am] 


DEPARTMENT  OF  TRANSPORTATION 
Fadaral  Aviation  Administration 
14  CFR  Part  71 
{Alrapoce  Dodiat  No.  9S-AEA-4Z| 


Proposed  Ainandmant  to  Class  E 
Airspacr.  WInchsstor,  VA 

AGENCY:  Federal  Aviation 

Administration  (FAA),  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 


57628 


Federal  Segiater/Vol.  63.  No.  208 /Wednesday.  October  28.  1998 /Proposed  Rules 


summary:  This  notice  proposes  to 
amend  the  Class  E  airspace  area  at 
Winchester,  VA.  The  dBvelopment  of  a 
new  Standard  histruinent  Approach 
Procedure  (SLAP)  based  on  the  Global 
Positioning  System  (GPS)  at  Winchester 
Regional  Airport  has  made  this  proposal 
necessary.  Additional  controlled 
airspace  extending  upward  from  700 
feet  Above  Ground  Level  (AGL)  is 
needed  to  accommodate  the  SLAP  and 
for  Instrxmient  Flight  Rules  (IFR) 
operations  at  the  airport. 
DATES:  Comments  must  be  received  on 
or  before  November  27, 1998. 
AOORCSSCS:  Send  comments  on  the 
proposal  in  triplicate  to:  Manager. 
Airspace  Branch,  AEA-520.  Docket  No. 
98-AEA-42.  F.A.A.  Eastern  Region, 
Federal  Building  fill,  John  F.  Kennedy 
Int'l  Airport.  Jamaica.  NY  11430. 

The  ofBcial  docket  may  be  examined 
in  the  Office  of  the  Regional  Counsel, 
AEA-7,  F.A.A.  Eastern  Region,  Federal 
Building  #111,  John  F.  Kennedy 
International  Airport,  Jamaica.  New 
York  11430. 

An  informal  docket  may  also  be 
examined  during  normal  business  hours 
in  the  Airspace  Branch,  AEA-520, 
F.A.A.  Eastern  Region,  Federal  Building 
#111,  John  F.  Kennedy  International 
Airport.  Jamaica.  NY  11430. 
KM  FUimCR  SrOWMATlOW  CONTACT: 
Mr.  Francis  T.  Jordan,  Jr.,  Airspace 
Specialist,  Airspace  Branch,  A£A-520 
F.A.A.  Eastern  Region.  Federal  Building 
#111.  John  F.  Kennedy  International 
Airport.  Jamaica,  New  York  11430; 
telephone:  (718)  553-4521. 
SUPPI^MOfTARY  MFORMATION: 

Conaments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Conunents  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  economic,  environmental, 
and  energy-related  aspects  of  the 
proposal.  Communications  should 
identify  the  airspace  docket  number  and 
be  submitted  in  triplicate  to  the  address 
listed  above.  Commenters  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  notice  must  submit 
%vith  those  comments  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made. 
"Comments  to  Airspace  Docket  No.  98- 
AEA-42."  The  postcard  will  be  date/ 
time  stamped  and  returned  to  the 
commenter.  All  communications 


received  on  or  before  the  closing  date 
for  comments  will  be  considered  before 
taking  action  on  the  proposed  rule.  The 

Eroposal  contained  in  this  notice  may 
B  changed  in  light  of  comments 
received.  All  comments  submitted  will 
be  available  for  examination  in  the 
Rules  Docket  both  before  and  after  the 
closing  date  for  comments.  A  report 
simimarizing  each  substantive  public 
contact  with  the  FAA  personnel 
concerned  with  this  rulemaking  will  be 
filed  in  the  docket. 

AvaUabUity  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Office  of 
the  Regional  Counsel,  AEA-7.  F.A.A. 
Eastern  Region,  Federal  Building  #111, 
John  F.  Kennedy  International  Airport, 
Jamaica.  NY  11430.  Communications 
must  identify  the  notice  number  of  this 
NPRM.  Persons  interested  in  being 
placed  on  a  mailing  list  for  future 
NPRMs  should  also  request  a  copy  of 
Advisory  Circular  No.  112-2A.  whidi 
describfw  the  application  procedure. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  Part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  71)  to 
amend  the  Class  E  airspace  area  at 
Winchester,  VA.  A  GPS  RWY  14  SIAP 
has  been  developed  for  Winchester 
Regional  Airport.  Additional  controlled 
airapace  extending  upward  from  700 
feet  AGL  is  needed  to  accommodate  the 
SL^P  and  for  IFR  operation  at  the 
airport.  Class  E  airspace  designations  for 
airspace  areas  extending  upward  from 
700  feet  or  more  above  the  surface  are 
published  in  Paragraph  6005  of  FAA 
Order  7400.9F,  dated  September  10, 
1998,  and  effective  September  16. 1998, 
which  is  incorporated  by  reference  in  14 
CFR  71.1.  The  Class  E  airspace 
designation  listed  in  this  docimient 
would  be  pubUshed  subsequently  in  the 
Order. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current. 
Therefore,  this  proposed  regulation — (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26,  1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  would  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  proposed  rule 


would  not  have  significant  economic 
impact  on  a  substantial  number  of  small 
entities  under  the  criteria  of  the 
Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

The  Proposed  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
proposes  to  amend  14  CFR  Part  71  as 
follows: 

PART  71— (AMENDED] 

1.  The  authority  citation  for  Part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C  106(g),  40103, 40113, 
40120:  E.O.  108S4;  24  FR  9565,  3  CFR,  195»- 
1963  Comp.,  p.  389. 

f71.l    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  Federal  Aviation 
Administration  Order  7400.9F,  dated 
September  10, 1998,  and  effective 
September  16, 1998,  is  proposed  to  be 
amended  as  follows: 

Paragraph  6005  Qass  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth. 

•  •         •         •         • 

AEAVAES    WindwrtBr,  VA  (Reviaedl 

Winchester  Regional  Airport.  VA 

(Lat.  39"08'37"N..  long.  78'08'40"W.) 

That  airspace  extending  upward  bom  700 
feet  above  the  surfece  within  an  8.2-mile 
radius  of  Winchester  Regional  Airport. 

•  •         *         •         • 

Issued  in  Jamaica.  New  York,  on  October 
19, 1998. 
lamM  K.  Bucklw. 

Acting  Manager.  Air  Traffic  Division.  Eastern 

Region. 

(FR  Doc.  98-28831  Filed  10-27-98;  8:45  am] 
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DEPARTMENT  OF  THE  TREASURY 

Customs  Ssrvic* 

Guldsllnss  for  ths  imposition  and 
MHigation  of  Psnaltiss  for  Violations  of 
19  U.S.C.  1502 

19  CFR  Part  171 

RIN  151ft-AO0e 

AQENCV:  U.  S.  Customs  Service. 

Department  of  the  Treasury. 

ACTION:  Notice  of  proposed  rulemaking. 

summary:  This  dociunent  proposes  to 
revise  Appendix  B  to  Part  171  of  the 
Customs  Regulations,  which  sets  forth 
the  guidelines  for  remitting  and 
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mitigating  penalties  relating  to 
violations  of  section  592  of  the  Tariff 
Act  of  1930.  as  amended.  A  violation  of 
section  592  involves  the  entry  or 
introduction  or  attempted  entry  or 
introduction  of  merchandise  into  the 
United  States  by  fraud,  gross  negligence, 
or  negligence.  Many  of  the  proposed 
changes  to  Appendix  B  reflect  the 
Customs  Modernization  Act  and  its 
themes  of  "informed  compliance"  and 
"shared  responsibility." 
DATES:  Comments  must  be  received  on 
or  before  December  28. 1998. 
ADDRESSES:  Comments  (preferably  in 
triplicate)  may  be  submitted  to  and 
inspected  at  the  Regulations  Branch. 
Office  of  Regulations  and  Rulings.  U.S. 
Customs  Service.  1300  Peimsylvania 
Avenue.  N.W.,  3rd  Floor.  Washington. 
D.C.  20229. 

FOR  FURTHER  INFORMATION  CONTACT: 
Robert  Pisani.  Penalties  Branch.  (202) 
927-1203. 
SUPPLEMENTARY  INFORMATION: 

Background 

On  December  8. 1993.  the  President 
signed  the  North  American  Free  Trade 
Agreement  Implementation  Act  (Public 
Law  103-182).  The  Customs 
Modernization  portion  of  this  Act  (Title 
VI).  popularly  Imown  as  the  Customs 
Moidemization  Act  or  "the  Mod  Act", 
became  effective  when  it  was  signed. 
Tlie  Mod  Act  emphasizes  the  themes  of 
shared  responsibility  and  informed 
compliance  for  Customs  and  the  public. 

Consistent  with  the  Mod  Act. 
Customs  has  initiated  a  thorough 
examination  and  review  of  its 
procedures  and  processes  relating  to 
importer  compliance  with  Customs 
laws,  regulations,  and  policies.  In  this 
review,  the  agency  has  considered  a 
nimiber  of  innovative  approaches  to 
improving  the  service  it  provides  the 
importing  public  as  well  as  new 
approaches  to  encourage  compliance 
and  address  incidents  of  non- 
compliance. 

With  regard  to  compliance.  Customs 
is  dedicated  to  educating  its  personnel 
to  improve  agency  selection  of 
appropriate  remedies  to  address 
incidents  of  non-compliance.  In  Iweping 
with  the  Mod  Act  theme  of  informed 
compliance,  Customs  is  also  attempting 
to  educate  the  importing  public  about 
its  requirements,  particularly  in  areas 
involving  complex  import  transactions. 
A  more  informed  pubUc  promotes  an 
overall  greater  level  of  compliance  than 
the  threat  of  an  occasional  and  often 
inefiiective  penalty.  A  significant  aspect 
of  this  "shaired  responsibility"  and 
"informed  compliance"  approach  is 
reflected  in  the  proposed  revision  of  the 


guidelines  for  remitting  and  mitigating 
penalties  relating  to  violations  of  §  592 
of  the  Tariff  Act  of  1930,  as  amended 
(19  U.S.C.  1592)  (hereinafter  reforred  to 
as  §  592).  A  violation  of  §  592  involves 
the  entry  or  introduction  or  attnnpted 
entry  or  introduction  of  merchandise 
into  the  United  States  by  fraud,  gross 
negligence,  or  negligence.  The 
guidelines  for  remitting  and  mitigating 
penalties  relating  to  violations  of  §  592 
appear  as  Appendix  B  to  Part  171  of  the 
Customs  Regulati(His. 

The  full  text  of  the  proposed  revised 
guidelines  appears  at  the  end  of  this 
document  It  is  preceded  by  a  summary 
of  the  more  significant  proposed 
revisions  to  the  guidelines.  Much  of  the 
proposed  revision  of  the  penalty 
guidelines  consists  of  a  reorganizaticm 
of  the  content  of  the  current  guidelines 
into  a  new  format  that  is  intended  to 
more  clearly  identify  important 
provisions  which  are  contained  in  the 
present  text. 

Sununaiy  of  Proposed  Guidelines 

After  the  introductory  text,  the 
proposed  revised  guidelines  Ineak 
current  paragraph  (A)  into  2  paragraphs. 
Proposed  paragraph  (A)  now  discusses 
what  constitutes  §  592  violations  and 
proposed  paragraph  (B)  discusses  what 
is  meant  by  materiality. 

Paragraph  (A)  now  clarifies  that 
placing  merchandise  in-bond  is 
considered  entering  or  introducing 
merchandise  into  the  United  States  for 
purposes  of  §  592.  The  paragraph  also 
makes  it  clear  that  if  one 
unintentionally  transmits  a  clerical  error 
to  Customs  electronically,  and  that 
clerical  error  is  transmitted  repetitively 
by  the  electronic  system.  Customs  will 
not  consider  repetitions  of  the  non- 
intentional  electronic  transmissiim  of 
the  initial  clerical  error  as  constituting 
a  pattern,  imless  Customs  has  drawn  the 
error  to  the  party's  attention. 

In  the  prop€«ed  new  paragraph  (B). 
defining  materiality  under  §  592.  that 
definition  is  expanded  by  providing  that 
a  document,  statement,  act.  or  omission 
is  material  if  it  significanUy  impain 
Customs  ability  to  collect  and  report 
accurate  trade  statistics,  deceives  the 
public  as  to  the  sotirce.  origin  or  quality 
of  the  merchandise,  or  constitutes  an 
unfair  trade  practice  in  violation  of 
federal  law. 

Proposed  paragraph  (C)  now  discusses 
the  degrees  of  culp^iUty  under  §  592. 
The  degrees  of  culpability  are  currentiy 
discussed  in  paragraph  (B). 

A  new  paragrapn  (D)  is  proposed  to  be 
added  to  include  terms  used  throughout 
the  guidelines.  Included  in  this 
paragraph  are  discussions  of  the  terms: 
duty  loss  violations;  non-duty  loss 


violations:  actual  loss  of  duty;  potential 
loss  of  duty;  reasonable  care;  clerical 
error,  and  mistake  of  fact 

The  proposed  guidelines  contain  a 
new  paragraph  (E)  that  is  intended  to 
track  the  administrative  penalty  process 
in  chronological  order.  It  is  a  revision  of 
current  paragraph  (C).  It  begins  with  the 
case  initiation  and  proceeds  to  describe 
the  considerations  pertinent  to  the 
decision  to  issue  a  pre-penalty  notice 
and  how  the  diffierent  types  of  violations 
can  produce  difEerent  proposed  claim 
amounts  depending  upon  the  level  of 
culpability  and  the  presence  of 
mitigating  and/or  aggravating  bctors. 
The  proposed  guidelines  now  contain 
express  guidance  regarding  statute  of 
limitations  considerations  and  Customs 
policy  regarding  waivers  when  the 
issuance  of  pre-penalty  and  penalty 
notices  are  involved. 

Continuing  in  their  chronological 
progression,  the  proposed  guidelines 
next  address  steps  to  be  taken  when 
Customs  decides  whether  to  close  a  case 
or  issue  a  penalty  notice.  Most  of  this 
material  is  presentiy  contained  in 
paragraph  (C)(2)  of  the  current 
guidelines.  However,  the  propoeed 
guidelines  provide  that  poialty  notices 
can  indicate  higher  degrees  of 
culpability  and  propoeed  penalty 
amounts  than  were  contained  in  the 
original  pre-penalty  notice  if  less  than  9 
mcmths  remain  before  the  expiration  of 
the  statute  of  limitations,  and  a  waiver 
of  the  statute  has  not  been  received  The 
current  guidelines  provide  that  such 
increased  penalty  notices  would  only  be 
issued  if  less  than  3  months  remained. 

Paragraph  (F)  of  the  proposed 
guidelines  covers  the  proosdures  that 
are  to  be  followed  and  elements  that 
Customs  will  consider  as  part  of  the 
case  record  for  any  mitigating  and/or 
aggravating  factors.  The  existing 
guidelines  discuss  mitigating  factors  in 
paragraph  (F)  and  aggravating  fiacton  in 
paragraph  (G).  The  new  paragraph  is 
arranged  so  the  various  types  and 
degrees  of  violations  are  explained  and 
respective  mitigation  considerations  are 
explained.  The  paragraph  also  informs 
the  reader  who  within  Customs  has  the 
authority  to  cancel  or  remit  peaiahy 
claims. 

Paragraph  (F)(2Hf)  provides  a 
discussion  of  prior  disclosure  and  the 
reduced  penalties  besed  upon  the 
different  levels  of  culpability  for  a  valid 
prior  disclosure.  Prior  disclosure  is 
discussed  in  paragraph  (E)  of  the 
existing  guidelines. 

Paragraph  (G)  of  the  proposed 
guidelines  discusses  the  fnctore  that  are 
considered  by  Customs  in  proposing  a 
penalty  or  mitigating  an  assessed 
penalty  claim.  Among  these  factora  are: 
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an  error  by  Customs  that  contributed  to 
the  violation;  the  extent  of  cooperation 
by  the  violator  with  the  investigation  by 
Customs  into  the  alleged  violation; 
whether  or  not  the  violator  takes 
immediate  steps  to  remedy  the  situation 
that  caused  the  violation;  and  the  prior 
record  of  the  violator  in  its  dealings 
with  Customs.  This  paragraph  combines 
the  factors  currently  located  in 
paragraphs  (F)  and  (H)  of  the  existing 
guidelines.  It  was  fslt  that  a  separate 
paragraph  was  no  longer  necessary  for 
"extraordinary"  factors  such  as  the 
ability  of  Customs  to  obtain  personal 
jurisdiction  over  the  violatcu',  the 
violator's  financial  status,  and  whether 
Customs  had  actual  knowledge  of 
repeated  violations  but  failed  to  inform 
the  violator  thus  depriving  him  of  the 
opportunity  to  take  corrective  action. 
Ml  these  factors  are  now  contained  in 
the  one  paragraph,  but  additional  factors 
may  be  considered  in  appropriate 
circumstances. 

Paragraph  (H)  contains  the  factors  that 
Customs  believes  are  to  be  treated  as 
aggravating  factors  when  considering 
mitigation  of  proposed  or  assessed 
penalties.  Most  of  these  Esfitors  are 
currently  contained  in  paragraph  (G)  of 
the  existing  guidelines.  While  the  list  of 
factors  is  not  intended  to  be  all- 
inclusive,  two  new  factors  have  been 
added.  They  are:  the  discovery  of 
evidence  of  a  motive  to  evade  a 
prohibition  or  restriction  on  the 
admissibility  of  merchandise,  and 
failiue  to  comply  with  a  lawful  demand 
for  records  or  a  Customs  summons. 

Paragraph  (I)  of  the  proposed 
guidelines  addresses  ofiiers  in 
compromise  (settlement  offers).  This  is 
a  new  element  not  contained  in  the 
existing  guidelines.  The  paragraph 
instructs  parties  who  wish  to  submit  a 
civil  offer  in  compromise  pursuant  to  19 
U.S.C.  1617  to  follow  procures 
outlined  in  §  161.5  of  the  Customs 
Regulations  (19  CFR  161.5).  The 
paragraph  summarizes  what  steps  will 
be  taken  by  both  parties  once  such  an 
offer  has  faieen  made. 

Paragraph  (J)  of  the  proposed 
guidelines  contains  instructions  to  be 
followed  in  instances  where  Customs 
makes  a  demand  for  payment  of  actual 
loss  of  duties  pursuant  to  §  592(d).  This 
is  a  subject  not  addressed  in  the  existing 
guidelines,  the  paragraph  provides  that 
Customs  will  follow  the  procedures  set 
forth  in  §  162.79b  of  the  Customs 
Regulations  (19  CFR  162.79b)  and  states 
that  no  such  demand  will  be  issued 
unless  the  record  establishes  the 
presence  of  a  violation  of  §  592(a).  The 
paragraph  states  that,  absent  statute  of 
limitations  problems.  Customs  will 
endeavor  to  issue  S  592(d)  demands  to 


concerned  sureties  and  non-violator 
importers  only  after  default  by 
principals. 

Pan^ph  (K)  of  the  proposed 
guidelines  addresses  violations  of  §  592 
by  brokers.  The  existing  guidelines 
discuss  brokers  in  paragraph  (I).  The 
paragraph  continues  the  present 
practice  of  applying  the  overall 
mitigation  guidelines  in  instances  of 
baud  or  where  the  broker  shares  in  the 
financial  benefits  of  a  violation. 
However,  where  there  has  beoi  no  baud 
or  sharing  of  the  financial  benefits,  the 
proposal  removes  the  dollar  limitations 
contained  in  the  present  guidelines  and 
instructs  Customs  to  proceed  against  the 
broker  under  19  U.S.C.  1641. 

Paragraph  (L)  of  the  proposed 
guidelines  covers  arriving  travelera  and 
consists  of  a  reordering  of  the  ctirrent 
provisions  of  paragraph  (J)  of  the 
present  guidelines. 

Paragraph  (M)  of  the  proposed 
guidelines  refera  Customs  offioen  to 
other  Federal  agencies  for 
recommendations  in  instances  where 
violations  of  laws  administered  by  other 
agencies  are  discovered.  These 
provisions  are  the  same  as  those 
contained  in  paragraph  (K)  of  the 
existing  guidelines. 

Cnmments 

Before  adopting  this  proposal, 
consideration  will  be  given  to  any 
written  comments  (preferably  in 
triplicate)  that  are  timely  submitted  to 
Ciutoms.  All  such  comments  received 
from  the  public  pursuant  to  this  nodce 
of  proposed  rulemaking  will  be 
available  for  public  inspection  in 
accordance  with  the  Freedom  of 
Information  Act  (5  U.S.C.  552).  $  1.4. 
Treasury  Department  Regulations  (31 
CFR  1.4).  and  §  103.11(b).  Customs 
Regulations  (19  CFR  103.11(b)).  on 
regular  business  days  between  the  hours 
of  9:00  a.m.  and  4:30  p.m..  at  the 
Regulations  Branch,  1300  Pennsylvania 
Avenue.  NW.  3rd  Floor,  Washington, 
D.C. 

Regulatory  Flexibility  Act 

Although  comments  have  been 
solicited  on  this  proposal,  because  the 
proposed  amendment  relates  to  rules  of 
agency  procedure  and  poUcy  no  notice 
of  proposed  rulemaking  is  required 
pursuant  to  5  U.S.C.  553.  For  this  reason 
the  document  is  not  subject  to  the 
provisions  of  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601  et  seq.). 

ExacudTe  Order  12866 

Because  the  dociunent  is  not 
regulatory  in  nature,  but  merely  serves 
to  inform  the  public  about  certain 
agency  procedures  and  practices,  the 


proposed  amendment  does  not  meet  the 
criteria  for  a  "significant  regulatory 
action"  under  E.0. 12866. 

Drafting  Information:  The  principal 
author  of  this  document  was  Peter  T. 
Lynch.  Regulations  Branch,  Office  of 
Regulations  and  Rulings,  U.S.  Customs 
Service.  However,  personnel  from  other 
offices  participated  in  its  development 

List  of  Subjects  in  19  CFR  Part  171 

Customs  duties  and  inspection.  Law 
enforcement.  Penalties.  Seizures  and 
forfeitures. 

Proposed  Amendment  to  the 
Reipdatioas 

It  is  proposed  to  amoid  Part  171  of 
the  Customs  Regulations  (19  CFR  part 
171)  as  set  forth  below: 

PART  171— FMES.  PENALTIES.  AND 
FORFEITURES 

1.  The  general  authority  citation  fen' 
Part  171  continues  to  read  as  follows: 

AnOority:  19  U.S.C  66. 1592, 1618, 1624. 
The  provisioiu  of  tubpert  C  also  issued 
under  22  U.S.C  401;  46  U.S.C  App.  320 
unless  otherwiie  noted. 

2.  It  is  proposed  to  revise  Appendix 
B  to  Part  171  to  read  as  follows: 

Appendix  B  to  Fait  171— Costams 
SegnlatkMis,  GnideliBes  fttr  tiie 
ImpoeitkMi  and  MitigatioB  ofPenaltiee 
fiiir  VioUtknis  of  19  U.S.C  1592 

A  monetary  penalty  incuned  under 
section  592  of  the  Tariff  Act  of  1930,  as 
amended  (19  U.S.C.  1592;  hereinafter 
referred  to  as  section  592)  may  be 
remitted  or  mitigated  imder  section  618 
of  the  Tariff  Act  of  1930,  as  amended 
(19  U.S.C.  1618).  if  it  is  determined  that 
there  are  mitigating  circumstances  to 
justify  remission  or  mitigation.  The 
guidelines  below  will  be  used  by  the 
Customs  Service  in  arriving  at  a  just  and 
reasonable  assessment  and  disposition 
of  liabilities  arising  under  section  592 
within  the  stated  limitations.  It  is 
intended  that  these  guidelines  shall  be 
applied  by  Customs  offioen  in  pre- 
penalty  proceedings  and  in.determining 
the  monetary  penalty  assessed  in  any 
penalty  notice.  The  assessed  penalty  or 
penalty  amount  set  forth  in  Customs 
administrative  disposition  determined 
in  accordance  with  these  guidelines 
does  not  limit  the  penalty  amount 
which  the  Government  may  seek  in 
bringing  a  civil  enforcement  action 
pureuant  to  section  592(e).  It  should  be 
understood  that  any  mitigated  penalty  is 
conditioned  upon  payment  of  any  actual 
loss  of  duty  as  well  as  a  release  by  the 
party  that  indicates  that  the  mitigation 
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decision  constitutes  full  accord  and 
satisfaction.  Further,  mitigation 
decisions  are  not  rulings  within  the 
meaning  of  part  1 77  of  the  Customs 
Regulations  (19  CFR  part  177).  Lastly, 
these  guidelines  may  supplement,  and 
are  not  intended  to  preclude  application 
of.  any  other  special  guidelines 
promulgated  by  Customs. 

(A)  Violations  of  Section  592 

Without  regard  to  whether  the  United 
States  is  or  may  be  deprived  of  all  or  a 
portion  of  any  lawful  duty  thereby,  a 
violation  of  section  592  occurs  when  a 
person,  through  fieud.  gross  negligence, 
or  negligence,  enters,  introduces,  or 
attempts  to  enter  or  introduce  any 
merchandise  into  the  commerce  of  the 
United  States  by  means  of  any 
document,  written  or  oral  statement,  or 
act  that  is  material  and  false,  or  any 
omission  that  is  material;  or  when  a 
person  aids  or  abets  any  other  person  in 
the  entry,  introduction,  or  attempted 
entry  or  introduction  of  merchandise  by 
such  means.  It  should  be  noted  that  the 
language  "entry,  introduction,  or 
attempted  mtry  or  introduction" 
encompasses  placing  merchandise  in- 
bond  (e.g..  filing  an  immediate 
transp<Htation  application).  There  is  no 
violation  if  the  fusity  or  omission  is  due 
solely  to  clerical  error  or  mistake  of  fact, 
unless  the  error  or  mistake  is  part  of  a 
pattern  of  negligent  conduct.  Also,  the 
unintentional  repetition  by  an  electronic 
system  of  an  initial  cleric^  error 
generally  shall  not  constitute  a  pattern 
of  negligent  conduct.  Nevertheless,  if 
Customs  has  drawn  the  party's  attention 
to  the  unintenticmal  repetition  by  an 
electronic  system  of  an  initial  clerical 
error,  subsequent  failure  to  correct  the 
error  could  constitute  a  violation  of 
section  592.  Also,  the  unintentional 
repetition  of  a  clerical  mistake  over  a 
significant  period  of  time  or  involving 
many  entries  could  indicate  a  pattern  of 
negligent  conduct  and  a  failure  to 
exercise  reasonable  care. 

(B)  Definition  of  htateriality  Under 
Section  592. 

A  document,  statement,  act,  or 
omission  is  material  if  it  had  the 
potential  to  influence  or  was  capable  of 
influencing  agency  action  including,  but 
not  limited  to  a  Customs  action 
regarding:  (1)  determination  of  the 
classification,  appraisement,  or 
admissibility  of  merchandise  (e.g.. 
whether  merchandise  is  prohibited  or 
restricted);  (2)  determination  of  an 
importer's  Utility  for  duty  (including 
marking,  antidumping,  and/or 
countervailing  duty);  (3)  collection  and 
reporting  of  aociuate  trade  statistics;  (4) 
determination  as  to  the  source,  origin,  or 


quality  of  merchandise;  (5) 
determination  of  whether  an  unfair 
trade  practice  has  been  committed 
under  the  anti-dumping  or 
countervailing  duty  laws  or  a  similar 
statute;  (6)  determination  of  whether  an 
imfair  act  has  been  committed  involving 
patent,  trademarii.  or  copyright 
infringement;  or  (7)  the  determination  of 
whether  any  other  unfair  trade  practice 
has  been  committed  in  violation  of 
federal  law. 

(C)  Degrees  of  Culpability  Under  Section 
592 

The  three  degrees  of  culpability  tinder 
section  592  for  the  purposes  of 
administrative  proceedings  are: 

(1)  NegUgfince.  A  violation  is 
determined  to  be  negligent  if  it  results 
&t>m  an  act  or  acts  (of  commission  or 
omission)  done  through  either  the 
failiue  to  exercise  the  degree  of 
reasonable  care  and  competence 
expected  from  a  person  in  the  same 
circumstances  either  (a)  in  ascertaining 
the  facts  or  in  drawing  inferences 
therefrom,  in  ascertaining  the  offender's 
obligations  under  the  statute;  or  (b)  in 
communicating  information  in  a  manner 
so  that  it  may  be  understood  by  the 
recipient.  As  a  general  rule,  a  violation 
is  negligent  if  it  results  from  failure  to 
exercise  reasonable  care  and 
competence:  (a)  to  ensure  that 
statements  made  and  information 
provided  in  connection  with  the 
importation  of  merchandise  are 
complete  and  accurate;  or  (b)  to  perform 
any  material  act  required  by  statute  or 
regulation. 

(2)  Gmss  Neg^gence.  A  violation  is 
deemed  to  be  grossly  negligent  if  it 
results  from  an  act  or  acts  (of 
conunission  or  omission)  done  with 
actual  knowledge  of  or  wanton 
disregard  for  the  relevant  facts  and  with 
indi&ronce  to  or  disregard  for  the 
offender's  obligations  under  the  statute. 

(3)  Fmud.  A  violation  is  determined 
to  be  fraudulent  if  a  material  false 
statement,  omissicm.  or  act  in 
connection  with  the  transaction  was 
committed  (or  omitted)  knowingly,  i.e.. 
was  done  voluntarily  and  intentionally, 
as  established  by  clear  and  ccmvincing 
evidence. 

(D)  Discussion  of  Additional  Tarns 

(1)  Duty  Loss  Violations.  A  section 
592  duty  loss  violation  involves  those 
cases  where  there  has  been  a  loss  of 
duty  attributable  to  an  alleged  violation. 

(2)  Non-du(yLos5  Vjo7atJons.  A 
section  592  non-duty  loss  violatim 
involves  cases  where  the  record 
indicates  that  an  alleged  violation  is 
principally  attributable  to  evasion  of  a 
prohibition,  restriction,  or  other  non- 


duty  related  consideration  involving  the 
importation  of  the  merchandise. 

(3)  Actual  Loss  of  Duties.  An  actual 
loss  of  duty  occurs  where  there  is  a  loss 
of  duty  induding  any  marking,  anti- 
diunping,  or  countervailing  duties,  or 
any  tax  and  fee  (e.g.,  merchandise 
processing  and/or  harbor  maintenance 
fees)  attributable  to  a  liquidated 
Customs  entry,  and  the  merchandise 
covered  by  the  entry  has  been  entered 
or  introduced  (or  attempted  to  be 
entered  or  introduced)  in  violation  of 
section  592. 

(4)  Potential  Loss  of  Duties.  A 
potential  loss  of  duty  occurs  where  an 
entry  remains  unliquidated  and  there  is 
a  loss  of  duty,  including  any  marking, 
anti-dumping  or  countervailing  duties 
or  any  tax  and  fee  (e.g.,  merchandise 
processing  and/or  harbor  maintenance 
fees)  attributable  to  a  violation  of 
section  592,  but  the  violation  was 
discovered  prior  to  liquidation.  In 
addition,  a  potential  loss  of  duty  exists 
where  Customs  discovers  the  violation 
and  corrects  the  entry  to  reflect 
liquidation  at  the  proper  classificati(Hi 
and  value.  In  other  words,  the  potential 
loss  in  such  cases  equals  the  amount  of 
duty,  tax  and  fee  that  would  have 
occurred  had  Customs  not  discovered 
the  violation  prior  to  liquidation  and 
taken  steps  to  correct  thiB  entry. 

(5)  Total  Loss  of  Duty.  The  total  loss 
of  duty  is  the  sum  of  any  actual  and 
potential  loss  of  duty  attributabfe  to 
allied  violations  of  section  592  in  a 
particular  case.  Payment  of  any  actual 
and/or  potential  loss  of  duty  shall  not 
affect  or  reduce  the  total  loss  of  duty 
used  for  assessing  penalties  as  set  forth — 
in  these  guidelines.  The  "multiples"  set 
forth  below  in  paragraph  (FH2) 
involving  assessment  and  disposition  of 
cases  shall  utilize  the  "total  loss  of 
duty"  amount  in  arriving  at  the 
appropriate  assessment  or  disposition. 

(6)  neasonable  Care.  General 
Standard:  Imp(»ten  of  record  or  their 
agents  are  required  to  exercise 
reasonable  care  in  fulfilling  their 
responsibilities  involving  entry  of 
mochandise.  These  responsibilities 
include,  but  are  not  limited  to: 
providing  a  classification  and  value  for 
the  merchandise:  furnishing  information 
sufficient  to  permit  Customs  to 
determine  the  final  classification  and 
valuation  of  merchandise:  and  taking 
measures  that  will  lead  to  and  assure 
the  preparation  of  accurate 
documentation.  Customs  will  consider 
an  importer's  failure  to  follow  a  binding 
Customs  ruling  a  lack  of  reasonable 
care.  In  additicm,  unreasonable 
classification  will  be  considered  a  lack 
of  reascmable  care  (e.g.,  imported  snow 
skis  are  classified  as  water  slds).  Failure 
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to  exercise  reasonable  care  in 
connection  with  the  importation  of 
merchandise  may  result  in  imposition  of 
a  section  592  penalty  for  fraud,  gross 
negligence  or  negligence. 

(7)  Clerical  Error.  A  clerical  error  is  an 
error  in  the  preparation,  assembly  or 
submission  of  import  documentation  or 
information  provided  to  Customs  that 
results  from  a  mistake  in  arithmetic  or 
transcription  that  is  not  part  of  a  [>attem 
of  negligence.  The  mere  non-intentional 
repetition  by  an  electronic  system  of  an 
initial  clerical  error  does  not  constitute 
a  pattern  of  negligence.  Nevertheless,  as 
stated  earlier,  if  Customs  has  drawn  a 
party's  attention  to  the  non-intentional 
repetition  by  an  electronic  system  of  an 
initial  clerical  error,  subsequent  failure 
to  correct  the  error  could  constitute  a 
violation  of  section  592.  Also,  the 
unintentional  repetition  of  a  clerical 
mistake  over  a  significant  period  of  time 
or  involving  many  entries  coidd 
indicate  a  pattern  of  negligent  conduct 
and  a  failure  to  exercise  reasonable  care. 

(8)  Mistake  of  Fact.  A  mistake  of  fact 
is  a  false  statement  or  omission  that  is 
based  on  a  bona  fide  erroneous  belief  as 
to  the  facts,  so  long  as  the  belief  itself 
did  not  result  from  negligence  in 
ascertaining  the  accuracy  of  the  facts. 

(E)  Penalty  Assessment 

(1)  Case  Initiation — Pre-penalty 
Notice. 

(a)  Generally.  As  provided  in  section 
162.77,  Customs  Regulations  (19  CFR 
162.77).  if  the  appropriate  Customs  field 
officer  has  reasonable  cause  to  believe 
that  a  violation  of  section  592  has 
occurred  and  determines  that  further 
proceedings  are  warranted,  the  Customs 
field  officer  shall  issue  to  each  person 
concerned  a  notice  of  intent  to  issue  a 
claim  for  a  monetary  penalty  (i.e.,  the 
"pre-penalty  notice").  In  issuing  such  a 
pre-penalty  notice,  the  Customs  field 
officer  shall  make  a  tentative 
determination  of  the  degree  of 
culpability  and  the  amount  of  the 
proposed  claim.  Payment  of  any  actual 
and/or  potential  loss  of  duty  shall  not 
affect  or  reduce  the  total  loss  of  duty 
used  for  assessing  penalties  as  set  forth 
in  these  guidelines.  The  "multiples"  set 
forth  in  paragraphs  (F)(2)(a)(i),  (b)(i)  and 
(c)(i)  involving  assessment  and 
disposition  of  duty  loss  violation  cases 
shall  use  the  "total  loss  of  duty"  amount 
in  arriving  at  the  appropriate  assessment 
or  disposition.  Further,  where  separate 
duty  loss  and  non-duty  loss  violations 
occiir  on  the  same  entry,  it  is  within  the 
Customs  field  officer's  discretion  to 
assess  both  duty  loss  and  non-duty  loss 
penalties,  or  only  one  of  them.  Where 
only  one  of  the  penalties  is  assessed,  the 
Customs  field  officer  has  the  discretion 


to  select  which  penalty  (duty  loss  or 
non-duty  loss)  shall  be  assessed.  Also, 
where  there  is  only  one  violation 
accompanied  by  an  incidental  or 
nominal  loss  of  duties,  the  Customs 
field  officer  may  assess  a  non-duty  loss 
penalty  where  the  incidental  or  nominal 
duty  loss  resulted  from  a  separate  non- 
duty  loss  violation.  The  Customs  field 
officer  shall  propose  a  level  of 
culpability  in  the  pre-penalty  notice  that 
coi^onns  to  the  level  of  culpability 
suggested  by  the  evidence  at  the  time  of 
issuance.  Moreover,  the  pre-penalty 
notice  shall  include  a  statement  that  it 
is  Customs  practice  to  base  its  actions 
on  the  earliest  point  in  time  that  the 
statute  of  limitations  may  be  asserted 
(i.e.,  the  date  of  occurrence  of  the 
alleged  violation)  inasmuch  as  the  final 
resolution  of  a  case  in  court  may  be  less 
than  a  finding  of  fraud.  A  pre-penalty 
notice  that  is  issued  to  a  party  in  a  case 
where  Customs  determines  a  claimed 
prior  disclosure  is  not  valid — owing  to 
the  disclosing  party's  knowledge  of  the 
commencement  of  a  formal 
investigation  of  a  disclosed  violation — 
shall  include  a  copy  of  a  written 
document  that  evidences  the 
commencement  of  a  formal 
investigation.  In  addition,  a  pre-penalty 
notice  is  not  required  if  a  violation 
involves  a  non-commercial  importation 
or  if  the  proposed  claim  does  not  exceed 
$1,000. 

(b)  Pre-[>enalty  Notice-^*roposed 
Claim  amoiuit. 

(i)  Fmud.  In  general,  if  a  violation  is 
determined  to  be  the  result  of  fraud,  the 
proposed  claim  ordinarily  will  be 
assessed  in  an  amount  equal  to  the 
domestic  value  of  the  merchandise. 
Exceptions  to  assessing  the  penalty  at 
the  domestic  value  may  be  warranted  in 
unxiffusl  circumstances  such  as  a  case 
where  the  domestic  value  of  the 
merchandise  is  disproportionately  high 
in  comparison  to  the  loss  of  duty 
attributable  to  an  alleged  violation  (e.g., 
a  total  loss  of  duty  of  $10,000  involving 
10  entries  with  a  total  domestic  value  of 
$2,000,000).  Also,  it  is  incumbent  upon 
the  appropriate  Customs  field  officer  to 
consider  whether  mitigating  factors  are 
present  warranting  a  reduction  in  the 
customary  domestic  value  assessment. 
In  all  592  cases  of  this  nature  regardless 
of  the  dollar  amount  of  the  proposed 
claim,  the  Customs  field  officer  shall 
obtain  the  approval  of  the  Penalties 
Branch  at  Headquarters  prior  to 
issuance  of  a  pre-penalty  notice  at  an 
amount  less  than  domestic  value. 

(ii)  Gross  Negligence  and  Negligence. 
In  determining  the  amount  of  the 
proposed  claim  in  r-ses  involving  gross 
negligence  and  negligence,  the 
appropriate  Customs  field  officer  shall 


lake  into  account  the  gravity  of  the 
offense,  the  amotmt  of  loss  of  duty,  the 
extent  of  wrongdoing,  mitigating  or 
aggravating  factors,  and  other  factors 
bearing  upon  the  seriousness  of  a 
violation,  but  in  no  case  shall  the 
assessed  penalty  exceed  the  statutory 
ceilings  prescribed  in  section  592.  In 
cases  involving  gross  negligence  and 
negligence,  penalties  equivalent  to  the 
ceilings  stated  in  paragraphs  (F)(2)(b) 
and  (c)  regarding  disposition  of  cases 
may  be  appropriate  in  cases  involving 
serious  violations,  e.g.,  violations 
involving  a  high  loss  of  duty  or 
significant  evasion  of  import 
prohibitions  or  restrictions.  A  "serious" 
violation  need  not  result  in  a  loss  of 
duty.  The  violation  may  be  serious 
because  it  affecta  the  admissibility  of 
merchandise  or  the  enforcement  of  other 
laws,  as  in  the  case  of  quota  evasions, 
false  statements  made  to  conceal  the 
dumping  of  merchandise,  or  violations 
of  exclusionary  orders  of  the 
International  "Trade  Commission. 

(c)  Technical  Violations.  Violations 
where  the  loss  of  duty  is  nonexistent  or 
minimal  and/or  that  have  an 
insignificant  impact  on  enforcement  of 
the  laws  of  the  United  States  may  justify 
a  proposed  penalty  in  a  fixed  amount 
not  related  to  the  value  of  merchandise, 
but  an  amount  believed  sufficient  to 
have  a  deterrent  effect:  e.g..  violations 
involving  the  subsequent  sale  of 
merchandise  or  vehicles  entered  for 
personal  use;  violations  involving 
failure  to  comply  with  declaration  or 
entry  requirementa  that  do  not  change 
the  admissibility  or  entry  status  of 
merchandise  or  ita  appraised  value  or 
classification;  violations  involving  the 
illegal  diversion  to  domestic  use  of 
ins^iunenta  of  international  traffic;  and 
local  point-to-point  traffic  violations. 
Generally,  a  penalty  in  a  fixed  amount 
ranging  from  $1,000  to  $2,000  is 
appropriate  in  cases  where  there  are  no 
prior  violations  of  the  same  kind. 
However,  fixed  simu  ranging  from 
$2,000  to  $10,000  may  be  appropriate  in 
the  case  of  multiple  or  repeated 
violations.  Fixed  siun  penalty  amounta 
are  not  subject  to  further  mitigation  and 
may  not  exceed  the  minriniiiin  amounta 
stated  in  section  592  and  in  these 
guidelines. 

(d)  Statute  of  Limitations 
Considerations — Waivers.  Prior  to 
issuance  of  any  section  592  pre-penalty 
notice,  the  approprtate  Customs  field 
officer  shall  calculate  the  statute  of 
limitations  attributable  to  an  alleged 
violation.  Inasmuch  as  592  cases  are 
reviewed  de  novo  by  the  Court  of 
International  Trade,  the  statute  of 
limitations  calculation  in  cases  alleging 
fiaud  should  assume  a  level  of 
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culpability  of  gross  negligence  or 
negligence,  i.e.,  ordinarily  applying  a 
shorter  period  of  time  for  statute  of 
limitations  purposes.  In  accordance 
with  section  162.78  of  the  Customs 
Regulations,  if  less  than  1  year  remains 
before  the  statute  of  limitations  may  be 
raised  as  a  defense,  a  shortened 
response  time  may  be  specified  in  the 
notice— but  in  no  case,  less  than  7 
business  days  from  the  date  of  mailing. 
In  cases  of  ^ortened  response  times, 
the  Customs  field  officer  should  notify 
alleged  violators  by  telephone  and  use 
all  reasonable  means  (e.g.,  Cacsimile 
transmission  of  a  copy  of  the  notice)  to 
expedite  receipt  of  the  notice  by  the 
alleged  violators.  Also  in  such  cases,  the 
appropriate  Customs  field  officer  should 
advise  the  alleged  violator  that 
additional  time  to  respond  to  the  pre- 
penalty  notice  will  be  granted  only  if  an 
acceptable  waiver  of  the  statute  of 
limitations  is  submitted  to  Customs. 
With  regard  to  waivers  of  the  statute  of 
limitations,  it  is  Customs  practice  to 
request  waivers  concurrently  both  from 
all  potential  alleged  violators  and  their 
sureties. 

(2)  Closure  of  Case  or  Issuance  of 
Penalty  Notice. 

(a)  Case  Clixure.  The  appropriate 
Customs  field  officer  may  find,  after 
consideration  of  the  record  in  the  case, 
including  any  pre-penalty  response/oral 
presentation,  that  issuance  of  a  penalty 
notice  is  not  vvarranted.  In  such  cases, 
the  Customs  field  officer  shall  provide 
written  notification  to  the  alleged 
violator  who  received  the  subject  pre- 
poialty  notice  that  the  case  is  closed. 

(b)  Issuance  of  Penalty  Notice.  In  the 
event  that  circumstances  warrant 
issuance  of  a  notice  of  penalty  pursuant 
to  section  162.79  of  the  Customs 
Regulations,  the  appropriate  Customs 
field  officer  shall  give  consideration  to 
all  available  evidence  with  respect  to 
the  existence  of  material  false 
statemento  or  omissions  (including 
evidence  presented  by  an  alleged 
violator),  the  degree  of  culpabiUty,  the 
existence  of  a  prior  disclosure,  the 
seriousness  of  the  violation,  and  the 
existence  of  mitigating  or  aggravating 
factors.  In  cases  involving  fraud,  the 
penalty  notice  shall  be  in  the  amount  of 
the  domestic  value  of  the  merchandise 
unless  a  lesser  amount  is  warranted  as 
described  in  paragraph  (E)(l)(b)(i).  In 
general,  the  degree  of  culpability  or 
proposed  penalty  amoimt  stated  in  a 
pre-penalty  notice  shall  not  be  increased 
in  the  penalty  notice.  If,  subsequent  to 
the  issuance  of  a  pre-penalty  notice  and 
upon  further  review  of  the  record,  the 
appropriate  Ciistoms  field  officer 
determines  that  a  higher  degree  of 
culftability  exista.  the  original  pre- 


penalty  notice  should  be  rescinded  and 
a  new  pre-penalty  notice  issued  that 
indicates  the  higher  degree  of 
culpability  and  increased  proposed 
peiulty  amount.  However,  if  less  than  9 
months  remain  before  expiration  of  the 
statute  of  limitations,  and  a  waiver  of 
the  statute  of  limitations  has  not  been 
provided  to  Customs  by  the  party 
named  in  the  pre-penalty  notice,  the 
higher  degree  of  culpabihty  and  higher 
penalty  amount  may  be  indicated  in  the 
notice  of  penalty  without  rescinding  the 
earlier  pre-penalty  notice.  In  such  cases, 
the  Customs  field  officer  shall  consider 
whether  a  lower  degree  of  culpability  is 
appropriate  or  wheUier  to  change  the 
information  contained  in  the  pre- 
penalty  notice. 

(c)  Statute  ofUinitatidns 
Considerations.  Prior  to  issuance  of  any 
section  592  penalty  notice,  the 
appropriate  Customs  field  officer  again 
shall  calcidate  the  statute  of  limitations 
attributable  to  the  alleged  violation  and 
request  a  waiver(s)  of  the  statute,  if 
necessary.  In  acccwdanoe  vdth  section 
171.12  of  the  Customs  Regulations,  if 
less  than  180  days  remain  before  the 
statute  of  limitaticHis  may  be  raised  as  a 
defense,  a  shortened  response  time  may 
be  specified  in  the  notice — but  in  no 
case  less  than  7  business  days  from  the 
date  of  mailing.  In  such  cases,  the 
Customs  field  officer  should  notify  an 
alleged  violator  by  telephone  and  use  all 
reasonable  means  (e.g..  facsimile 
transmission  of  a  copy)  to  expedite 
receipt  of  the  penalty  notice  by  the 
alleged  violator.  Also,  in  such  cases,  the 
Customs  field  officer  should  advise  an 
alleged  violator  that,  if  an  acceptable 
waiver  of  the  statute  of  limitations  is 
provided,  additional  time  to  respond  to 
the  penalty  notice  may  be  granted. 

(F)  Administrative  Penalty  Disposition 

(1)  Generally.  It  is  the  policy  of  the 
Department  of  the  Treasury  and  the 
Customs  Service  to  grant  mitigation  in 
appropriate  drcumstanoes.  In  certain 
cases,  based  upon  criteria  to  be 
developed  by  Customs,  mitigation  may 
take  an  alternative  form,  whereby  a 
violator  may  eliminate  or  reduce  his  or 
her  section  592  penalty  Uability  by 
taking  action(s)  to  correct  problems  that 
caused  the  violation.  In  any  case,  in 
determining  the  administrative  section 
592  penalty  disposition,  the  appropriate 
Customs  field  officer  shall  consider  the 
entire  case  record — taking  into  account 
the  presence  of  any  mitigating  or 
aggravating  factors.  All  such  factors 
should  be  set  forth  in  the  written 
administrative  section  592  penalty 
decision.  An  administrative  disposition 
is  considered  "mitigated"  if  the 
remission  amount  in  the  Customs 


decision  is  less  than  the  amount  stated 
as  a  penalty  in  the  penalty  notice.  Once 
again.  Customs  emphasizes  that  any 
penalty  liabiUty  which  is  mitigated  is 
conditioned  upon  payment  of  any  actual 
loss  of  duty  in  addition  to  that  penalty. 
Finally,  section  592  penalty  dispositions 
in  duty-loss  and  non-duty-loss  cases 
will  proceed  in  the  maimer  set  fcMth 
,  below. 

(2)  Dispositions. 

(a)  Fraudulent  Violation.  Penalty 
dispositions  for  a  fraudulent  violation 
shall  be  calcidated  as  follows:  

(i)  Z>utyLoss  Violation.  An  amount 
ranging  from  a  minimum  of  5  times  the 
total  loss  of  duty  to  a  maximtim  of  8 
times  the  total  loss  of  duty — but  in  any 
sudi  case  the  amount  may  not  exceed 
the  domestic  value  of  the  merchandise. 
A  penalty  disposition  greater  than  8 
times  the  total  loss  of  duty  may  be 
imposed  in  a  case  involving  an 
egregious  violation,  or  a  public  health 
and  safety  violation,  or  due  to  the 
presence  of  aggravating  factors,  but 
again,  the  amount  may  not  exceed  the 
domestic  value  of  the  merchandise. 

(ii)  Non-Duty  Loss  Violation.  An 
amount  ranging  from  a  miniminn  of  50 
percent  of  the  dutiable  value  to  a 
maximiun  of  80  percent  of  the  dutiable 
value  of  the  merchandise.  A  penalty 
disposition  greater  than  80  percent  of 
the  dutiable  value  may  be  imposed  in  a 
case  involving  an  egregious  violation,  or 
a  pubUc  healdi  and  safety  violation,  or 
due  to  the  presence  of  aggravating 
factors,  but  the  amount  may  not  exceed 
the  domestic  value  of  the  merchandise. 

(b)  Grossly  Ne^igent  Violation. 
Pnialty  dispositions  for  a  grossly 
negligent  violation  shall  be  calculated  as 
foUows: 

(i)  Duty  Loss  Violation.  An  amount 
ranging  from  a  minifnnin  of  2.5  times 
the  total  loss  of  duty  to  a  maximum  of 
4  times  the  total  loss  of  duty — but  in  any 
such  case,  the  amount  may  not  exceed 
the  dranestic  value  of  the  merchandise. 

(ii)  Non-Duty  Loss  Violation.  An 
amount  ranging  from  a  minimiitn  of  25 
percent  of  the  dutiable  value  to  a 
nrmyiniiim  of  40  percent  of  the  dutuble 
value  of  the  merchandise — but  in  any 
such  case,  the  amount  may  not  exceed 
the  domestic  value  of  the  merchandise. 

(c)  Negligent  Violation.  Penalty 
dispositions  for  a  negligent  violation 
shall  be  calculated  as  follows: 

(i)  Duty  Loss  Violation.  An  amount 

ranging  from  a  minimum  of  0.5  times 

the  total  loss  of  duty  to  a  maximum  of 
2  times  the  total  loss  of  duty,  but.  in  any 
such  case,  the  amount  may  not  exceed 
the  domestic  value  of  the  merchandise. 

(ii)  Non-Duty  Loss  Violation.  An 
amount  ranging  from  a  minimum  of  5 
percent  of  the  dutiable  value  to  a 


57634 


Federal  Register/ Vol.  63,  No.  208 /Wednesday,  October  28.  1998 /Proposed  Rules 


maximum  of  20  percent  of  the  dutiable 
value  of  the  merchandise,  but.  in  any 
such  case,  the  amount  may  not  exceed 
the  domestic  value  of  the  merchandise. 

(d)  Authority  to  Cancel  Claim.  Upon 
issuance  of  a  penalty  notice,  Customs 
has  set  forth  its  formal  monetary  penalty 
claim.  Except  as  provided  under  19  CFR 
171.31,  in  those  section  592  cases 
within  the  administrative  jurisdiction  of 
the  concerned  Customs  field  ofHce,  the 
appropriate  Customs  field  officer  shall 
cancel  any  such  formal  claim  whenever 
it  is  determined  that  an  essential 
element  of  the  alleged  violation  is  not 
established  by  the  agency  record, 
including  pre-penalty  and  penalty 
responses  provided  by  the  alleged 
violator.  Except  as  provided  under  19 
CFR  171.31,  in  those  section  592  cases 
within  Customs  Headquarters 
jurisdiction,  the  appropriate  Customs 
field  officer  shall  cancel  any  such 
formal  claim  whenever  it  is  determined 
that  an  essential  element  of  the  alleged 
violation  is  not  established  by  the 
agency  record,  and  such  cancellation 
action  precedes  the  date  of  the  Customs 
field  officer's  receipt  of  the  alleged 
violator's  petition  responding  to  the 
penalty  notice.  On  and  after  the  date  of 
Customs  receipt  of  the  petition 
responding  to  the  penalty  notice, 
jurisdiction  over  the  action  rests  with 
Customs  Headquarters  including  the 
authority  to  cancel  the  claim. 

(e)  Remission  of  Claim.  If  the  Customs 
field  officer  believes  that  a  claim  for 
monetary  penalty  should  be  remitted  for 
a  reason  not  set  forth  in  these 
guidelines,  the  Customs  field  officer 
should  first  seek  approval  from  the 
Chief,  Penalties  Branch,  Customs 
Service  Headquarters. 

(0  Prior  Disclosure  Dispositions.  It  is 
the  policy  of  the  Department  of  the 
Treasury  and  the  Customs  Service  to 
encourage  the  submission  of  valid  prior 
disclosures  that  comport  with  the  laws, 
regulations,  and  policies  governing  this 
provision  of  section  592.  Customs  will 
determine  the  validity  of  the  prior 
disclosure  including  whether  or  not  the 
prior  disclosure  sets  forth  all  the 
required  elements  of  a  violation  of 
section  592.  A  valid  prior  disclosure 
warrants  the  imposition  of  the  reduced 
Customs  civil  penalties  set  forth  below: 

(1)  Fraudulent  Violation. 

(a)  Dufy  Loss  Violation.  The  claim  for 
monetary  penalty  shall  be  equal  to  100 
percent  of  the  total  loss  of  duty  (i.e., 
actual  -f  potential)  resulting  from  the 
violation. 

(b)  Non-Duty  Loss  Violation.  The 
claim  for  monetary  penalty  shall  be 
equal  to  10  percent  of  the  dutiable  value 
of  the  merchandise  in  question. 


(2)  Cross  Negligence  and  Ne^igence 
Violation. 

(a)  Duty  Loss  Violation.  The  claim  for 
monetary  penalty  shall  be  equal  to  the 
interest  on  the  actual  loss  of  duty 
computed  from  the  date  of  liquidation 
to  the  date  of  the  party's  tender  of  the 
actual  loss  of  duty  resulting  frt>m  the 
violation.  Customs  notes  that  there  is  no 
monetary  penalty  in  these  cases  if  the 
duty  loss  is  potential  in  nature. 

(b)  Non-Duty  Loss  Violation.  There  is 
no  monetary  penalty  in  such  cases  and 
any  claim  for  monetary  penalty  which 
had  been  issued  prior  to  the  decision 
granting  prior  disclosure  shall  be 
remitted  in  full. 

(G)  Mitigating  Factors 

The  following  factors  shall  be 
considered  in  mitigation  of  the 
proposed  or  assessed  penalty  claim  or 
the  amount  of  the  administrative 
penalty  decision,  provided  that  the  case 
record  sufficiently  establishes  their 
existence.  The  Ust  is  not  all-inclusive. 

(1)  Contributory  Customs  Error.  This 
factor  includes  misleading  or  erroneous 
advice  given  by  a  Customs  official  in 
writing  to  the  alleged  violator  only  if  it 
appears  that  the  alleged  violator 
reasonably  relied  upon  the  information 
and  the  alleged  violator  fully  and 
accurately  informed  Customs  of  all 
relevant  facts.  The  concept  of 
comparative  negligence  may  be  utilized 
in  determining  the  weight  to  be  assigned 
to  this  factor.  If  it  is  determined  that  the 
Customs  error  was  the  sole  cause  of  the 
violation,  the  proposed  or  assessed 
penalty  claim  shall  be  canceled.  If  the 
Customs  error  contributed  to  the 
violation,  but  the  violator  also  is 
culpable,  the  Customs  error  shall  be 
considered  as  a  mitigating  factor. 

(2)  Cooperation  with  the  Investigation. 
To  obtain  the  benefits  of  this  factor,  the 
violator  must  exhibit  extraordinary 
cooperation  beyond  that  expected  from 
a  person  under  investigation  for  a 
Customs  violation.  Some  examples  of 
the  cooperation  contemplated  include 
assisting  Customs  officers  to  an  unusual 
degree  in  auditing  the  books  and  records 
of  the  violator  (e.g.,  incurring 
extraordinary  expenses  in  providing 
computer  runs  solely  for  submission  to 
Customs  to  assist  the  agency  in  cases 
involving  an  unusually  large  number  of 
entries  and/or  complex  issues).  Another 
example  consists  of  assisting  Customs  in 
obtaining  additional  information 
relating  to  the  subject  violation  or  other 
violations.  Merely  providing  the  books 
and  records  of  the  violator  should  not  be 
considered  cooperation  justifying 
mitigation  inasmuch  as  Customs  has  the 
right  to  examine  an  importer's  books 


and  records  pursuant  to  19  U.S.C  1508- 
1509. 

(3)  Immediate  Remedial  Action.  This 
factor  includes  the  payment  of  the 
actual  loss  of  duty  prior  to  the  issuance 
of  a  penalty  notice  and  within  30  days 
after  Customs  notifies  the  alleged 
violator  of  the  actiud  loss  of  duties 
attributable  to  the  alleged  violation.  In 
appropriate  cases,  where  the  violator 
provides  evidence  that  immediately 
after  learning  of  the  violation, 
substantial  remedial  action  was  taken  to 
correct  organizational  or  procedural 
defacts,  immediate  remedial  action  may 
be  granted  as  a  mitigating  factor. 
Customs  encourages  immediate 
remedial  action  to  ensure  against  future 
incidents  of  non-compliance. 

(4)  Prior  Good  Record.  Prior  good 
record  is  a  factor  only  if  the  alleged 
violator  is  able  to  demonstrate  a 
consistent  pattern  of  importations 
without  violation  of  section  592,  or  any 
other  statute  prohibiting  false  or 
fraudulent  importation  practices.  This 
factor  will  not  be  considered  in  alleged 
fraudulent  violations  of  section  592. 

(5)  Inability  to  P^y  the  Customs 
Penalty.  The  party  claiming  the 
existence  of  this  factor  must  present 
docimientary  evidence  in  support 
thereof,  including  copies  of  income  tax 
returns  for  the  previous  3  years,  and  an 
audited  financial  statement  for  the  most 
recent  fiscal  quarter.  In  certain  cases. 
Customs  may  waive  the  production  of 
an  audited  financial  statement  or  may 
request  alternative  or  additional 
financial  data  in  order  to  facilitate  an 
analysis  of  a  claim  of  inability  to  pay 
(e.g.,  examination  of  the  financial 
records  of  a  foreign  entity  related  to  the 
U.S.  company  claiming  inability  to  pay). 

(6)  Customs  Knowledge.  Additional 
reUef  in  non-fraud  cases  (which  also  are 
not  the  subject  of  a  criminal 
investigation)  will  be  granted  if  it  is 
determined  that  Customs  had  actual 
knowledge  of  a  violation  and,  Mrithout 
justification,  failed  to  inform  the 
violator  so  that  it  could  have  taken 
earlier  corrective  action.  In  such  cases, 
if  a  penalty  is  to  be  assessed  involving 
repeated  violations  of  the  same  kind,  the 
maximum  penalty  amount  for  violations 
occurring  ^er  the  date  on  which  actual 
knowledge  was  obtained  by  Customs 
will  be  limited  to  two  times  the  loss  of 
duty  in  duty-loss  cases  or  twenty 
percent  of  the  dutiable  value  in  non- 
duty-loss  cases  if  the  continuing 
violations  were  the  result  of  gross 
negligence,  or  the  lesser  of  one  time  the 
loss  of  duty  in  duty-loss  cases  or  ten 
percent  of  dutiable  value  in  non-duty- 
loss  cases  if  the  violations  were  the 
result  of  negligence.  This  factor  shall 
not  be  applicable  when  a  substantial 
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delay  in  the  investigation  is  attributable 
to  the  aUeged  violator. 

(H)  Aggravating  Factors 

Certain  factors  may  be  determined  to 
be  aggravating  factors  in  calculating  the 
amount  of  the  proposed  or  assessed 
penalty  claim  or  the  amount  of  the 
administrative  penalty  decision.  The 
presence  of  one  or  more  aggravating 
factors  may  not  be  used  to  raise  the  level 
of  culpability  attributable  to  the  alleged 
violations,  but  may  be  utilized  to  ofEset 
the  presence  of  mitigating  factors.  The 
following  factors  shall  be  considered 
"aggravating  factors,"  provided  that  the 
case  record  sufficiently  estabUshes  their 
existence.  The  list  is  not  exclusive. 

(1)  Obstructing  an  investigation  or 
audit, 

(2)  Withholding  evidence, 

(3)  Providing  misleading  information 
concerning  the  violation. 

(4)  Prior  substantive  violations  of 
section  592  for  which  a  final 
administrative  finding  of  culpability  has 
been  made, 

(5)  Textile  imports  that  have  been  the 
subject  of  illegal  transshipment, 
whether  or  not  the  merchandise  bears 
false  coimtry  of  origin  maridngs, 

(6)  Evidence  of  a  motive  to  evade  a 
prohibition  or  restriction  on  the 
admissibiUty  of  the  merchandise  (e.g., 
evading  a  quota  restriction). 

(7)  Failure  to  comply  witb  a  lawful 
demand  for  records  or  a  Customs 
stimmons. 

(I)  Offers  in  Compromise  ("Settlement 
Offers") 

Parties  who  wish  to  submit  a  dvil 
offer  in  compromise  pursuant  to  title  19, 
United  States  Code,  section  1617  (also 
known  as  a  "settlement  offer" )  in 
connection  with  any  section  592  claim 
or  potential  section  592  claim  should 
follow  the  procedures  outlined  in 
section  161.5  of  the  Customs 
Regulations  (19  CFR  161.5).  Settlement 
offers  do  not  involve  "mitigation"  of  a 
claim  or  potential  claim,  but  rather 
"compromise"  an  action  or  potential 
action  where  Customs  evaluation  of 
potential  litigation  risks,  or  the  alleged 
violator's  financial  position,  justifies 
such  a  disposition.  In  any  case  where  a 
portion  of  the  offered  amount  represents 
a  tender  of  unpaid  duties,  the  ofiisror 
may  designate  the  amoimt  attributable 
to  such  duties  in  the  written  ofCsr, 
otherwise  the  Customs  letter  of 
acceptance  will  so  designate  any  such 
duty  amount.  The  offered  amount 
should  be  deposited  at  the  Customs 
field  office  responsible  for  handling  the 
section  592  claim  or  potential  section 
592  claim.  The  offered  amount  will  be 
held  in  a  suspense  account  pending 


acceptance  or  rejection  of  the  offer  in 
compromise.  In  the  event  the  offer  is 
rejected,  the  concerned  Customs  field 
office  shall  promptly  initiate  a  refund  of 
the  money  deposited  in  the  suspense 
account  to  the  offeror. 

(f)  Section  592(d)  Demands 

Section  592(d)  demands  for  actual 
losses  of  duty  ordinarily  are  issued  in 
connection  with  a  penalty  action,  or  as 
a  separate  demand  without  an 
associated  peiulty  action.  In  either  case, 
information  must  be  present 
establishing  a  violation  of  section 
592(a).  In  those  cases  where  the 
appropriate  Customs  field  officer 
determines  that  issuance  of  a  penalty 
under  section  592  is  not  warranted 
(notwithstanding  the  presence  of 
information  establishhig  a  violation  of 
section  592(a)),  but  that  circumstances 
do  warrant  issuance  of  a  demand  for 
payment  of  an  actual  loss  of  duty 
pursiiant  to  section  592(d),  the  Customs 
field  officer  shall  follow  the  procedures 
set  forth  in  section  162.79b  of  the 
Customs  Regulations  (19  CFR  162.79b). 
Except  in  cases  where  less  than  one  year 
remains  before  the  statute  of  limitations 
may  be  raised  as  a  defense,  information 
copies  of  all  section  592(d)  demands 
shotdd  be  sent  to  all  concerned  sureties 
and  the  importer  of  record  if  such  party 
is  not  an  alleged  violator.  Also,  except 
in  cases  where  less  than  one  year 
remains  before  the  statute  of  limitations 
may  be  raised  as  a  defense.  Customs 
will  endeavor  to  issue  all  section  592(d) 
demands  to  concerned  sureties  and  non- 
violator  importers  of  record  only  after 
default  by  principals. 

(K)  Customs  Brokers 

If  a  oistoms  broker  commits  a  section 
592  violation  and  the  violaticm  involves 
fraud,  or  the  broker  committed  a  grossly 
negligent  or  negligent  violation  and 
shored  in  the  benefits  of  the  violation  to 
an  extent  over  and  above  customary 
brokerage  fees,  the  customs  broker  shall 
be  subject  to  these  guidelines.  However, 
if  the  customs  broker  commits  either  a 
grossly  negligent  or  negligent  violation 
of  section  592  (without  sharing  in  the 
benefits  of  the  violation  as  described 
above),  the  concerned  Customs  field 
officer  shall  proceed  against  the  customs 
broker  pursuant  to  the  remedies 
provided  under  19  U.S.C  1641. 

(L)  Arriving  Travelers 

(1)  Liability.  Except  as  set  fr»th  below, 
proposed  and  assessed  penalties  for 
violiations  by  an  arriving  traveler  must 
be  determined  in  accordance  with  these 
guidelines. 

(2)  Limitations  on  Liability  on  Non- 
commercial Violations.  In  the  abeenoe  of 


a  referral  ha  criminal  prosecution, 
numetary  penalties  assessed  in  the  case 
of  an  alleged  first-offense,  non- 
commercial, fraudulent  violation  by  an 
arriving  traveler  will  generally  be 
limited  as  follows: 

(a)  Fraud — Duty-loss  Violation.  An 
amount  ranging  from  a  minimum  of 
three  times  the  loss  of  duty  to  a 
inAiriiniim  of  five  times  the  loss  of  duty, 
provided  the  loss  of  duty  is  also  paid: 

(b)  Fraud— Non-duty  Loss  Violation. 

An  amount  ranging  from  a  minimiim  of 

30  percent  of  the  dutiable  value  of  the 
merchandise  to  a  maximum  of  50 
percent  of  its  dutiable  value; 

(c)  Gross  Ne^gence — Duty  Loss 
Violation.  An  amount  ranging  from  a 
tninimiim  of  1.5  times  the  loss  of  duty 
to  a  mJ^"""'"*  of  2.5  times  the  loss  of 
duty  provided  the  loss  of  duty  is  also 
paid; 

(d)  Gross  Negligence — Non-duty  Loss 
Violation.  An  amount  ranging  from  a 
minimum  of  15  percent  of  the  dutiable 
value  of  the  merchandise  to  a  maximum 
of  25  percent  of  its  dutiable  value; 

(e)  Neg^gence — Duty  Loss  Violation. 
An  amount  ranging  from  a  minimum  of 
.25  times  the  loss  of  duty  to  a  maximum 
of  1.25  times  the  loss  of  duty  provided 
that  the  loss  of  duty  is  also  paid; 

(f)  Negligence— Non-duty  Loss 
Violation.  An  amoimt  ranging  from  a 
minimum  of  2.5  percent  of  tlie  dutiable 
value  of  the  merchandise  to  a  maximum 
of  12.5  percent  of  its  dutiable  value; 

(g)  Special  Assessments/Disposition*. 
No  penalty  action  shall  be  initiated 
against  an  arriving  travellw  if  the 
violation  is  not  fraudulent  or 
commercial,  the  loss  of  duty  is  SlOO.OO 
or  less,  and  there  are  no  other 
concurrent  or  prior  violations  of  section 
592  or  other  statutes  pitdiibiting  false  or 
fraudulent  importation  practices. 
However,  all  lawful  duties  shall  be 
collected.  Also,  no  penalty  cases  shall 
be  initiated  against  an  arriving  traveler 
if  the  violation  is  not  fraudulmt  or 
commercial,  there  are  no  other 
concurrent  or  prior  violations  of  section 
592,  and  a  perualty  is  not  beUeved 
necessary  to  deter  future  violations  or  to 
serve  a  law  enforcement  purpose. 

(M)  Violations  of  Laws  Administered  by 
Other  Federal  Ageixies 

Violations  of  laws  administered  by 
other  federal  agencies  (sudi  as  the  Food 
and  Drug  Adndnistration,  Consumer 
Product  Safety  Commission.  Foreign 
Assets  Control,  Agriculture,  Fish  and 
Wildlife)  should  be  referred  to  the 
appropriate  agency  for  its 
rocommendation.  Such 
recommendation,  if  promptly  tendered, 
will  be  given  due  considoatioa.  and 
may  be  followed  provided  the 
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recommendation  would  not  result  in  a 

disposition  inconsistent  with  these 

guidelines. 

SamiMl  H.  Banks. 

Acting  Commissioner  of  Customs. 

Approved:  August  3, 1998. 
Dnnis  M.  O'ComwU. 

Acting  Deputy  Assistant  Secretary  of  the 

Treasury. 

[FR  Doc  98-28786  Filed  10-27-98:  8:45  am] 


DEPARTMENT  OF  THE  TREASURY 
Internal  Ravenua  Service 
26  CFR  Part  1 


[REO-104641-97] 


RIN  1546-AV48 


Equity  Optlona  Without  Standard 
Terma;  Special  Ruiea  and  Dellnltiona: 
Hearing  Cancellation 

agency:  Internal  Revenue  Service  (IRS). 
Treasury. 

ACTION:  Cancellation  of  notice  of  public 
hearing  on  proposed  regulations. 


This  document  provides 
notice  of  cancellation  of  a  public 
hearing  on  proposed  regulations  that 
provide  guidance  on  the  application  of 
the  rule  governing  qualified  covered 
calls. 

DATES:  The  public  hearing  originally 
scheduled  for  Wednesday,  November  4, 
1998,  beginning  at  10  a.m.  is  cancelled. 
FOR  FUfmCR  MFO«WATION  CONTACT: 
Mike  Slaughter  of  the  Regulations  Unit. 
Assistant  Chief  Counsel  (Corporate). 
(202)  622-7190  (not  a  toll-free  number). 

SUPPLEMENTARY  MFORMAT10N:  The 
subject  of  the  public  hearing  is  proposed 
regulations  under  section  1092  of  the 
Internal  Revenue  Code.  A  notice  of 
proposed  rulemaking  and  notice  of 
public  hearing  appearing  in  the  Federal 
Ragiator  on  Thiusday,  )ime  25. 1998  (63 
FR  34616).  announced  that  the  public 
hearing  would  be  held  on  Wednesday, 
November  4. 1998.  beginning  at  10  a.m.. 
in  room  2615.  Internal  Revenue 
Building.  1111  Constitution  Avenue. 
NW..  Washington.  DC. 

The  public  hearing  scheduled  for 
Wednesday.  November  4. 1998.  is 
cancelled. 
Cyadda  E.  GrigAjr. 

Chief  Regulations  Unit,  Assistant  Chief 
Counsel  (Corporate). 

|FR  Doc  98-28789  Filed  10-27-98;  8:45  am) 
■fcUNOOOoa  mm  oi-u 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  745 
[OPPrS-62156C:  FRL-6041-1] 
RtN2070-AC63 

Lead,  Idantlflcation  of  Dangaroua 
Lavala  of  Lead:  Notica  of  Public 


AGENCY:  Environmental  Protecticm 
Agency  (EPA). 
ACTION:  Proposed  Rule. 

summary:  EPA  will  hold  a  meeting  to 
provide  an  opportunity  for  the  public  to 
provide  additional  comment  on  a 
proposed  rule  to  establish  standards  for 
lead-based  paint  hazards  in  most  pre- 
1978  housing  and  child-occupied 
facilities.  The  rule  is  being  issued  under 
authority  of  section  403  of  the  Toxic 
Substances  Control  Act  (TSCA).  The 
proposed  rule  would  also  establish, 
under  authority  of  TSCA  section  402. 
residential  lead  dust  cleanup  levels  and 
amendments  to  dust  and  soil  sampling 
requirements  and.  under  authority  of 
TSCA  section  404.  amendments  to  State 
and  Tribal  program  authorization 
requirements. 

DATES:  The  public  meeting  will  take 
place  from  1  p.m.  to  5  p.m.,  and  frt>m 
6  p.m  to  9  p.m.  on  November  16. 1998. 
ADDRESSES:  The  meeting  will  be  held  at 
the  Grand  Hyatt  San  Francisco.  345 
Stockton  Street.  San  Francisco,  CA 
94108. 

FOR  FURTHER  VIFORMATION  CONTACT:  To 
register  for  time  to  present  public 
comments,  please  contact:  National 
Lead  Information  Clearinghouse  (NLIC). 
1025  Connecticut  Ave.,  Washington  DC 
20036-5405,  telephone:  800-424-LEAD 
(5323).  For  technical  and  policy 
questions  contact:  Jonathan  Jacobson. 
National  Program  Chemical  Division 
(7404).  Office  of  Pollution  Prevention 
and  Toxics.  Environmental  Protection 
Agency,  401  M  St..  SW..  Washington. 
DC  20460.  Telephone:  (202)  260-3779. 
e-mail: 

jacobson.jonathanOepamail.epa.gov. 
SUPPLEMENTARY  INFORMATION: 

L  Background 

In  the  Federal  Register  of  )une  3. 1998 
(63  FR  30302)(FRI^5791-9),  EPA  issued 
a  proposed  rule  under  Title  IV  of  TSCA. 
Section  403  of  TSCA  (15  U.S.C.  2683) 
directs  EPA  to  promulgate  regulations 
identifying  lead-based  paint  hazards, 
lead-contaminated  dust,  and  lead- 
contaminated  soil.  Section  402  of  TSCA 
(15  U.S.C.  2682)  directs  EPA  to 
promulgate  regulations  governing  lead- 
based  paint  activities.  Section  404  of 


TSCA  (15  U.S.C.  2684)  requires  that  any 
State  that  seeks  to  administer  and 
enforce  the  requirements  established  by 
the  Agency  under  section  402  of  TSCA 
may  submit  to  the  Administrator  a 
request  for  authorization  of  such  a 
program. 

In  response  to  growing  interest  in  the 
proposed  rule.  EPA  published  in  the 
Federal  Register  of  July  2. 1998  (63  FR 
3g262)(FRL-6017-4).  an  extension  of 
the  original  deadline  for  submission  of 
comments  from  September  1, 1998  to 
October  1. 1998.  The  Agency  has  now 
decided  that  it  would  like  to  provide 
members  of  the  public  the  opportunity 
to  present  oral  conunents  to  Agency 
officials.  Accordingly,  EPA  published  in 
the  Federal  Register  of  October  1. 1998, 
(63  FR  52662)(FRLr^037-7).  notice  of  a 
further  extension  of  the  comment  period 
to  November  30. 1998.  to  allow  for  this 
meeting.  The  purpose  of  this  meeting  is 
to  enhance  the  discussion  of  the  issues 
by  enabling  interested  parties  to  hear 
each  other's  perspectives. 

n.  Meeting  Proceaa 

EPA  will  hear  oral  comments  on  a 
first-come,  first-served  basis. 
Individuals  are  requested  to  limit  their 
presentations  to  10  minutes  in  order  to 
allow  as  many  persons  as  possible  a  fair 
chance  to  participate.  Individuals 
interested  in  presenting  comments  at 
the  meeting  should  register  in  advance 
by  contacting  the  National  Lead 
Information  Clearinghouse  at  1-800- 
424-LEAD  (5323).  Individuals  should 
indicate  whether  they  wish  to  speak  at 
the  afternoon  or  evening  session.  EPA 
requests  that  members  of  the  public 
register  by  November  9. 1998.  although 
persons  may  register  to  speak  at  the 
meeting.  Persons  who  register  to  speak 
at  the  meeting  will  be  accommodated  on 
a  time  available  basis.  All  statements 
will  be  made  a  part  of  the  public  record 
and  will  be  considered  in  the 
development  of  the  final  rule. 

m.  Public  Record 

The  official  record  for  this 
rulemaking,  as  well  as  the  public 
version,  has  been  established  for  this 
rulemaking  imder  docket  control 
number  OPPTS-62156C.  which  does 
not  contain  any  information  claimed  as 
Confidential  Business  Information  (CBI), 
and  is  available  for  inspection  from  12 
noon  to  4  p.m..  Monday  through  Friday 
exculding  legal  holidays.  The  official 
rulemaking  record  is  located  in  the 
TSCA  Nonconfidential  Information 
Center.  Rm.  NE-B607.  401  M  St..  SW., 
Washington.  DC 
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List  of  Subjects  in  40  CFR  Fart  745 

Environmental  protection.  Hazardous 
substances.  Lead-based  paint.  Lead 
poisoning.  Reporting  and  recordkeeping 
requirements. 

Dated:  October  21, 1998. 

William  H.  Saodsra  m. 

Director,  Office  ofP<dlution  Prevention  and 
Toxics. 

[FR  Doc.  98-28867  Filed  10-27-08;  8:45  am) 
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FEDERAL  COMMUNICATIONS 

47  CFR  Part  73 

[MM  Docket  No.  M-1S7,  RM-M711 

Radk>  Broadcasting  Sarvicaa;  Daa 
Moinaa.  lA  and  Bennington,  NE 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 


r:  The  Commission  requests 

comments  on  a  petition  jointly  filed  by 
Triathlon  Broadcasting  of  Omaha 
Licensee,  Inc.,  licensee  of  Station  KTNP. 
Bennington.  NE.  and  Saga 
Communications  of  Iowa,  Inc..  licensee 
of  Station  KIOA-^^.  Des  Moines.  lA, 
requesting  (1)  the  substitution  of   . 
Channel  227C3  for  Channel  227A  at 
Beimington  and  the  modification  of 
Station  ICTNP's  license  to  specify  the 
higher  class  channel  and  (2)  the 
substitution  of  Chaimel  227C1  for 
Channel  227C  at  Des  Moines  and  the 
modification  of  Station  KIOA-FM's 
license  to  specify  the  lower  class 
channel.  Channel  227C1  can  be  allotted 
to  Des  Moines  in  compliance  with  the 
Commission's  minimum  distance 
separation  requirements  and  utilized  at 
Station  KIOA-FM's  licensed  site,  at 
coordinates  41-37-54  North  Latitude 
and  93-27-24  West  Longitude.  Channel 
227C3  can  be  allotted  to  Beimington 
with  a  site  restriction  of  15.2  Idlometers 
(9.4  miles)  east  at  coordinates  41-20-43 
North  Latitude  and  95-58-33  West 
Longitude,  to  accommodate  petitioners' 
desired  transmitter  site. 
DATES:  Comments  must  be  filed  on  or 
before  December  7, 1998,  and  reply 
comments  on  or  hefrte  December  22. 
1998. 

ADDRESSES:  Federal  Communications 
Commission.  Washington.  DC  20554.  In 
addition  to  filing  OHnments  with  the 
FCC,  interested  parties  should  serve  the 
petitiono'.  or  its  counsel  or  constdtant. 
as  follows:  Martin  R.  Leader.  Colette  M. 
Capretz,  Fisher  Wayland  Cooper  Leader 
k  Zaragoza  LL.P.,  2001  Pramsylvania 


Avenue,  NW,  Suite  400.  Washington. 
DC  20006-1851.  (Counsel  to  Triathlon 
Broadcasting  of  Omaha  Licensee,  Inc.); 
Gary  S.  Smithwick,  Smithwick  k 
Belendiuk,  P.C.  1990  M  Street.  NW. 
Suite  £lO.  Washington.  D.C.  20036 
(Counsel  to  Saga  Communications  of 
Iowa.  Inc.) 

FOR  FURTHER  INFORMATION  CONTACT: 
Leslie  K.  Shapiro.  Mass  Media  Biueau. 
(202)  418-2180. 

8UPPI.EMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making.  MM  Docket  No. 
98-187.  adopted  October  7, 1998.  and 
released  October  16. 1998.  The  full  text 
of  this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Reference  Center  (Room  239).  1919  M 
Street.  NW..  Washington.  DC  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractor.  International 
Transcription  Services.  Inc..  (202)  857- 
3800. 1231  20th  Street.  NW. 
Washington.  DC  20036. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one.  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contacts. 

For  information  regarding  proper 
filing  procedures  for  comments,  see  47 
CFR  1.415  and  1.420. 

List  orSnbjecto  ia  47  CFR  Part  73 

Radio  broadcasting. 
Federal  Conimunications  Commission. 

Chief,  Allocations  Branch,  Policy  and  Rules 
Division,  Mass  Media  Bureau. 
(FR  Doc  98-28773  Filed  10-27-98: 8:45  ami 
I  COOK  sns-ai-^ 


FEDERAL  COMMUNICATIONS 


47CFRPwt73 

|MM  Oocfcet  No.  tft-ISS.  RW-n4e) 

Radto  Broadcaating  Sarvicae:  Paonia, 
CO 

AQBICV:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 

summary:  This  document  requests 
conunents  on  a  petition  for  rule  making 


filed  by  Angel  T.  Babudro,  seddng  the 
allotm«it  of  FM  Chaimel  293  A  to 
Paonia.  Colorado,  as  that  community's 
first  local  commercial  FM  transmission 
service.  Coordinates  used  for  this 
proposal  are  38-52-06  and  107-35-36. 

DATES:  Comments  must  be  filed  on  or 
before  December  7, 1998.  and  reply 
comments  on  or  before  December  22. 

ADDRESSES:  Secretary.  Federal 
Communications  Commission. 
Washington.  DC  20554.  In  addition  to 
filing  conunents  with  the  FCC, 
interested  parties  should  serve  the 
petitioner,  as  follows:  Angel  T.  Babudro. 
302  Grand  Avenue.  P.O.  Box  132, 
Paonia.  CO  81428. 

FOR  FURTHER  SffOWMATION  CONTACT: 
Nancy  Joyner.  Mass  Media  Bureau,  (202) 
41fr-2180. 

SUPPLBCNTARV  ■rORMATION:  This  is  a 
synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making.  MM  Dodwt  No. 
98-188.  adopted  October  7. 1998.  and 
released  October  16. 1998.  The  full  text 
of  this  Commission  decisian  is  available 
for  inspection  and  copying  during 
normal  b\isiness  hours  in  the  FOCs 
Reference  Center  (Room  239).  1919  M 
Street.  NW..  Washington.  DC  The 
complete  text  of  this  dedsioo  may  also 
be  purdiased  from  the  Commission's 
copy  contractor.  International 
Transcription  Service,  Inc.,  1231  20th 
Street,  NW.,  Washington.  DC  20036, 
(202) 857-3800. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  luit  apply  to 
this  proceeding. 

Members  of  the  pubUc  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  mattw 
is  no  longer  subject  to  Commission 
consideraticm  or  court  review,  all  ex  * 
parte  cmitacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one.  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contacts. 

For  information  regarding  proper 
filing  procedures  fior  comments.  See  47 
CFR  1.415  and  1.420. 

Lkt  ofSiAfects  ia  47  CFR  Part  73 

Radio  broadcasting. 
Federal  CommunicatioDS  Cnmmlsiioa. 

Chief  Allocatioas  Branch.  Policy  and  Rules 

Divisimi.  Mass  Media  Bureau. 

[FR  Doc  98-28774  Piiad  10-27-«a:  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION      8UPPLEMEMTARY  MTOMIATKM: 


National  Highway  Traffic  Safety 
Admlniatratlon 

49  CFR  Part  571 

(NEW  DOT  Doclwt  Na  9»-««39| 

mt  2127-AH1S 

Fwlaral  Motor  Vehlda  Safety 
Standarda;  Lampa,  ftoflacttva  Davlcaa 
and  Aaaoclatad  Equipment 

AOCNCY:  National  Highway  Traffic 
Safety  Administration.  (NHTSA).  DOT. 
ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  The  Federal  Motor  Vehicle 
Safety  Standard  (FMVSS)  on  lamps, 
reflective  devices,  and  associated 
equipment  includes  a  provision 
regulating  headlamp  concealment 
devices.  In  this  document.  NHTSA 
proposes  to  amend  that  FMVSS  so  that 
manufacturers  of  motor  vehicles  with 
headlamp  concealment  devices  may 
choose  between  complying  with  that 
existing  provision,  or  with  a  new 
provision  incorporating  by  reference  the 
United  Nations  Economic  Commission 
for  Europe's  standard  (ECE  standard)  on 
headlamp  concealment  devices.  The 
agency  tentatively  concludes  that  the 
ECE  standard  is  at  least  functionally 
equivalent  (i.e..  yields  at  least  as  much 
safety  benefit  or  requires  at  least  as 
much  safety  performance)  to  NHTSA 's 
existing  provision  on  headlamp 
concealment  devices. 

DATES:  Comments  must  be  received  on 
or  before  December  28,  1998. 
AOORESSCS:  All  comments  should  refer 
to  the  docket  number  and  notice 
number  in  the  heading  of  this  notice 
and  be  submitted,  preferably  in  ten 
copite.  to:  DOT  Docket  Management 
Facility.  U.S.  Department  of 
Transportation.  Room  PLr^l.  400 
Seventh  Street.  SW.  Washington.  DC 
20590-0001.  The  DOT  docket  is  open  to 
the  public  from  10  am  to  5  pm, 
Mondays  through  Fridays. 
FOR  FURTHER  MIFORMATION  CONTACT:  The 
following  persons  at  the  National 
Highway  Traffic  Safety  Administration. 
400  Seventh  Street.  SW.  Washington. 
DC  20590. 

For  technical  issues:  Mr.  Patrick 
Boyd.  Office  of  Crash  Avoidance.  Mr. 
Boyd's  telephone  number  is:  (202)  366- 
6346.  and  his  FAX  number  is  (202)  493- 
2739. 

For  legal  issues:  Ms.  Dorothy  Nakama. 
Office  of  the  Chief  Counsel.  Ms. 
Nakama 's  telephone  number  is  (202) 
366-2902.  and  her  FAX  number  is  (202) 
366-3820. 


Background 

The  United  States  is  a  party  to  several 
international  agreements,  including  the 
General  Agreement  on  Tarifl^s  and 
Trade.  That  agreement  was  most 
recently  amended  by  the  Uruguay 
Round  Agreements.  One  of  those 
agreements  is  the  Agreement  on 
Technical  Barriers  to  Trade  (TBT).  The 
TBT  Agreement  seeks  to  avoid  creating 
unnecessary  obstacles  to  trade,  while 
recognizing  the  rig^t  of  signatory 
countries  to  establish  and  maintain 
technical  regulations  for  the  protection 
of  human,  animal  and  plant  life  and 
health  and  the  enviroimient. 

Among  other  things,  the  TBT 
Agreement  also  provides  that  a  party  to 
the  Agreement  will  consider  accepting 
as  eouivalent  the  technical  regulations 
of  other  party  nations,  provided  they 
adequately  fulfill  the  objectives  of  the 
party's  existing  domestic  standards.  On 
May  13. 1998.  the  National  Highway 
Traffic  Safety  AdministraUon  (NHTSA) 
amended  49  CFR  Fart  553.  Rulemaking 
Procedures,  by  adding  a  new  Appendix 
B  setting  forth  a  statement  of  policy 
about  the  process  that  the  agency  will 
use  to  make  potential  findings  of 
"functional  equivalence"  between 
Federal  Motor  Vehicle  Safety  Standards 
(FMVSSs)  and  the  corresponding 
vehicle  safety  standards  of  other 
countries  (63  FR  265061. 

In  a  submission  dated  August  13. 
1997.  the  American  Autom<^ile 
Manufacturers  Association  (AAMA)  and 
the  Association  of  International 
Automobile  Manufactiirers.  Inc. 
(AIAM),  petitioned  the  agency  to  amend 
several  FMVSSs  to  permit  vehicle 
manufacturers  to  choose  to  comply  with 
either  the  existing  requirements  of  those 
FMVSSs  or  the  counterpart 
requirements  of  vehicle  safety  standards 
recognized  in  most  European  countries. 
These  European  standards  take  the  form 
of  European  Union  directives  and  are 
usually  taken  from  a  body  of  standards 
developed  by  the  United  Nations 
Economic  Commission  for  Europe  (UN/ 
ECE).  Of  the  several  AAMA/ AIAM 
petitions  on  functional  equivalence. 
NHTSA  believes  the  petition  addressing 
headlamp  concealment  devices  presents 
the  easiest  issues  to  resolve. 

The  first  test  used  by  NHTSA  under 
Ap(>endix  B  to  determine  functional 
equivalence  is  whether  the 
requirements,  test  conditions,  and  test 
procedures  appear  to  be  the  same  or 
similar,  with  any  differences  being 
minor  and  lacking  in  safety 
consequences.  NHTSA  tentatively 
concludes  that  the  European 
requirements  for  headlamp  concealment 
devices  pass  this  test.  The  fundamental 


performance  requirements  of  the  U.S. 
and  European  standards  are  the  same. 
Further,  assimiing  that  the  option  of 
complying  with  the  ECE  requirements 
would  be  restricted,  as  proposed  below, 
to  manufacturers  of  veldcles  equipped 
with  headlamps  that  do  not  require  the 
use  of  external  aimers,  the  differences 
between  the  standards  are  minor  and 
inconsequential  to  safety.  These  issues 
are  further  discussed  below. 

Fundamental  Perfonnuioe 
Requirements 

FMVSS  No.  108.  Lamps,  reflective 
devices,  and  associated  equipment,  at 
Si  2..  Headlamp  Concealment  Devices, 
requires  that,  in  normal  operation,  there 
be  a  single  switch  whose  operation 
causes  both  the  headlamps  to  illuminate 
and  the  headlamp  concealment  device 
to  fully  open  in  not  more  than  3 
seconds,  at  any  temperature  within  a 
range  of  -  30  to  •f50  degrees  Celsius.  In 
ECE  R.48.01.  Paragraphs  5.14.3  and 
5.14.5  set  forth  the  same  requirements. 

Standard  No.  108  also  t^uires  certain 
failsafe  performance  of  headlamp 
concealment  devices.  In  the  event  of  a 
loss  of  power  to  a  headlamp 
concealment  device,  an  illuminated 
headlamp  must  stay  in  the  fully  open 
position.  Also,  in  the  event  of  a 
malfunction  of  a  component  that 
controls  or  conducts  power  for  the 
actuation  of  the  concealment  device,  it 
must  be  possible  to  open  the 
concealment  device  without  the  use  of 
tools  and  have  it  stay  fully  open  until 
intentionally  closed.  Paragraph  5.14.2  of 
ECE  R.48.01  requires  the  same  failsafe 
performance. 

Inconsequential  Diffeieucas 

Standard  No.  108  also  requires  that  a 
headlamp  concealment  device  be 
installed  so  that  the  headlamp  may  be 
mounted,  aimed  and  adjusted  without 
removing  any  component  of  the  device, 
other  than  components  of  the  headlamp 
assembly.  This  requirement  addresses  a 
potential  aiming  problem  that  could 
affect  safety.  The  external  aimers,  which 
are  used  for  spme  kinds  of  U.S. 
headlamps  and  which  attach  to  the 
headlamp  lens,  could  potentially 
interfere  with  a  component  of  the 
headlamp  concealment  device.  If  so. 
removal  of  the  component  could  affect 
the  accuracy  of  the  aim.  Alternatively, 
efforts  to  avoid  the  removal  of 
components  could  result  in  improper 
shortcuts  in  aiming. 

The  ECE  standard  has  no  comparable 
aiming  provision  because  vehicles  in 
Etuope  do  not  use  external  aimers  that 
could  introduce  an  interference 
problem.  Headlamps  with  the  Etut>pean 
beam  pattern  have  always  been  visually 
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aimable  on  a  screen  because  of  sharp 
gradients  which  identify  the  beam 
position. 

The  ECE  standard  also  has  several 
provisions  that  do  not  have  any  parallel 
in  S12.  of  Standard  No.  108.  The  ECE 
standard  prohibits  the  possibility  of  the 
driver  being  able  to  stop  the  movement 
of  lighted  headlamps  before  they  reach 
the  in-use  position.  It  prohibits  also  the 
actuation  of  the  headlamps  imtil  they 
reach  the  in-use  position  if  there  are 
intermediate  positions  in  which 
illiunination  would  result  in  glare  to 
other  drivers. 

NHTSA  also  notes  that  the  ECE 
standard  does  not  have  a  phrase 
analogous  to  Standard  No.  108's  S12.3 
and  Si  2.5  "except  for  malfunctions 
covered  by  S12.2."  that  make  it  clear 
S12.3  and  S12.5  apply  only  to 
functioning  systems.  NHTSA  would 
interpret  the  ECE  standard  alternative 
by  limiting  it  to  functioning  systems 
only,  and  would  not  require  systems 
with  a  failure  mode  to  comply  with 
performance  requirements  in  addition  to 
the  failsafe  performance  requirements. 

Finally.  NHTSA  notes  a  t>'pographical 
error  in  Paragraph  5.14.5  of  the  ECX 
standard,  that  states:  "Then  the 
concealment  device  has  a  temperature 
of  -  30  degrees  Celsius  to  ■f50  degrees 
Celsius  the  headlamps  must  be  capable 
of  reaching  the  position  of  use  within 
three  seconds  of  initial  operation  of  the 
control.  "  Clearly,  "then"  should  be 
"when."  NHTSA  would  interpret 
Paragraph  5.14.5  as  beginning  with 
"When." 

NHTSA's  proposal 

NHTSA  tentatively  concludes  that 
paragraph  5.14  of  ECE  R.48.01  meets  the 
Appendix  B  test  set  forth  above  and 
accordingly  proposes  to  amend 
Standard  No.  108  to  permit 
maniifacturers  of  motor  vehicles  with 
headlamp  concealment  devices  to 
choose  between  complying  with  Si  2  of 
that  standard,  or  with  a  new  provision 
incorporating  by  reference  paragraph 
5.14  of  ECE  standard  R.  48.01.  This 
proposal  to  permit  compliance  with  the 
ECE  standard  is  limited  to  vehicles 
using  either  a  new  U.S.  alternative  beam 
pattern  which  allows  European-style 
visual/optical  aim  or  a  headlamp  with  a 
built-in  aimer  (VHAD)  that  eliminates 
the  need  for  external  aimers.  Therefore, 
there  is  no  safety  consequence  to  the 
lack  of  a  provision  in  paragraph  5.14 
addressing  the  interference  problem  that 
may  be  associated  with  the  use  of 
external  aimers. 

Vehicle  Manufacturer's  Certification 

NHTSA  notes  that,  when  a  safety 
standard  provides  manufacturers  more 


than  one  compliance  option,  the  agency 
needs  to  know  which  option  has  been 
selected  in  order  to  conduct  a 
compliance  test.  Moreover,  based  on 
previous  experience  with  enforcing 
standards  that  include  compliance 
options,  the  agency  is  aware  that  a 
manufacturer  confronted  with  an 
apparent  noncompliance  for  the  option 
it  has  selected  (based  on  a  compliance 
test)  may  respond  by  arguing  that  its 
vehicles  comply  with  a  different  option 
for  which  the  agency  has  not  conducted 
a  compliance  test,  lliis  response  creates 
obvious  difficulties  for  the  agency  in 
managing  its  available  resources  for 
carrying  out  its  enforcement 
responsibilities,  e.g.,  the  possible  need 
to  conduct  multiple  compliance  tests  for 
first  one  compliance  option,  then 
another,  to  determine  whether  there  is 
a  noncompliance. 

Accordingly,  tmder  this  proposed 
rule,  prior  to  or  at  the  time  a 
manufacturer  certifies  that  a  vehicle 
with  headlamp  concealment  devices 
meets  all  applicable  FMVSSs  (pursuant 
to  49  CFR  Part  567.  Certification),  the 
manufactiuer  must  decide  whether  it 
certifies  that  vehicle  as  meeting  512.1 
through  Si  2.5  or  the  ECE  standard  (that 
would  be  established  in  Si  2.6).  The 
selected  alternative  need  not  be  stated 
on  the  certification  label.  However,  the 
manufacturer  must  advise  the  agency  of 
its  selection  when  asked  by  the  agency 
to  do  so.  The  manufactiirer's  decision 
would  be  irrevocable. 

NHTSA's  Choice  of  European  Standard 
toRefierence 

Most  of  the  harmonized  standards 
among  the  countries  of  the  European 
Union  (EU)  were  developed  as  ECE 
regulations  and  later  adopted  as  EU 
directives.  Consequently,  the  same 
standards  are  known  under  both  ECE 
regulation  niunbers  and  EU  directive 
numbers.  The  petitioner  asked  that  both 
the  ECE  and  EU  numbers  for  the 
identical  technical  requirements  lie 
cited  as  alternatives  to  the  requirements 
of  Standard  No.  108.  However,  NHTSA 
is  proposing  that  only  one  reference  to 
the  European  standard  be  cited  to  avoid 
confusion  and  to  reduce  the  potential 
need  for  amendments  to  updated 
versions  of  European  standards.  We 
intend  to  cite  the  ECE  regulation  when 
possible  because  the  ECE  is  a  body  in 
which  the  U.S.  participates,  and  also  its 
regulations  may  be  adopted  by  coimtries 
outside  of  the  European  Union  as  well. 
The  agency  understands  that  it  will  not 
always  be  possible  to  cite  an  ECE 
standard  because  some  EU  directives 
with  potential  as  functionally 
equivalent  alternatives  to  Federal  motor 


vehicle  safety  standards  have  no  ECE 
counterpart 

Leadtime 

NHTSA  proposes  that,  if  made  final, 
the  changes  proposed  in  this  NPRM  take 
effect  60  days  after  the  publication  of 
the  final  rule,  with  manufacturers  given 
the  option  to  comply  with  (and  certify 
to)  the  ECE  standard  for  headlamp 
concealment  devices,  immediately. 

Regulatory  Impacts 

A.  Executive  Order  12866  and  DOT 
Regulatory  Policies  and  Procedures 

NHTSA  has  examined  the  impact  of 
this  rulemaking  action  under  E.O.  12866 
and  the  Department  of  Transportation's 
regulatory  policies  and  procedures.  This 
rulemaking  document  was  not  reviewed 
under  E.  O.  12866,  'Regulatory 
Planning  and  Review."  This  action  has 
been  determined  to  be  not  "significant" 
under  EXJT's  regulatory  policies  and 
procedures.  If  made  final,  this  rule 
would  have  no  substantive  effect  on 
manufacturers  of  motor  vehicles  that 
have  headlamp  concealment  devices. 
The  ECE  standard  on  headlamp 
concealment  devices  proposed  for 
inclusion  in  the  Federal  motor  vehicle 
safety  standards  does  not  differ 
substantively  from  existing 
requirements.  Vehicle  manufacturers 
would  not  incur  additional  costs  as  a 
result  of  meeting  any  new  requirements. 
The  impacts  of  this  action  would  be  so 
minor  that  a  full  regulatory  evaluation 
for  this  proposed  rule  has  not  been 
prepared. 

B.  Regulatory  Flexibility  Act 

The  agency  has  also  considered  the 
effects  of  this  rulemaking  action  under 
the  Regulatory  Flexibility  Act  (5  U.S.C. 
601  et  seq.).  I  certify  that  this  proposed 
rule  would  not,  if  promulgated,  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  following  is  NHTSA's  statement 
providing  the  factual  basis  for  the 
certification.  (5  U.S.C  §  605(b)). 

The  proposed  rule  would  affect 
passenger  car,  light  truck,  and 
multipurpose  passenger  vehicle 
manufacturers  that  have  headlamp 
concealment  devices  on  the  vehicles 
they  manufacture.  The  Small  Business 
Administration's  size  standards  (13  CFR 
Part  121)  are  organized  according  to 
Standard  Industrial  Classification  Codes 
(SIC).  SIC  Code  3711  "Motor  Vehicles 
and  Passenger  Car  Bodies"  has  a  small 
business  size  standard  of  1,000 
employees  or  fewer. 

TTie  proposed  rule  would  apply  to  the 
previously  described  vehicle 
manufacturers,  regardless  of  their 
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volume  of  production.  There  would  be 
no  significant  economic  impact  on  any 
vehicle  manufacturer  because  no 
manufacturer  would  be  required  to 
provide  headlamp  concealment  devices. 
There  would  be  no  economic  impact  on 
manufacturers  that  already  provide  the 
devices  because  the  devices  meet  the 
existing  headlamp  concealment  device 
requirements  in  the  FMVSSs,  and 
NHTSA  tentatively  concludes  that  the 
ECE  standard  does  not  differ 
substantively  from  the  FMVSSs.  If  made 
final,  the  rule  would  permit  vehicle 
manufacturers  a  choice  between 
certifying  that  the  vehicle  with  a 
headlamp  concealment  device  meets  the 
old  FMVSS  or  the  incorporated  ECE 
standard.  NHTSA  does  not  believe  there 
would  be  a  cost  advantage  to  certifying 
to  one  standard  over  another. 

C.  Environmental  Impacts 

In  accordance  with  the  National 
Environmental  Policy  Act  of  1969,  the 
agency  has  considered  the 
environmental  impacts  of  this  proposed 
rule  and  determined  that,  if  adopted  as 
a  final  rule,  it  would  not  have  a 
significant  impact  on  the  quality  of  the 
human  environment. 

D.  Federalism 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612.  and  it  has  been  determined  that 
the  proposed  rulemaking  does  not  have 
sufficient  federalism  implications  to 
warrant  the  preparation  of  a  Federalism 
Assessment. 

E.  Civil  Justice  Reform 

This  proposed  rule  would  not  have  a 
retroactive  effect.  Under  49  U.S.C. 
Section  30103,  whenever  a  Federal 
motor  vehicle  safety  standard  is  in 
effect,  a  state  may  not  adopt  or  maintain 
a  safety  standard  applicable  to  the  same 
aspect  of  performance  which  is  not 
identical  to  the  Federal  standard.  A 
procedure  for  judicial  review  of  final 
rules  establishing,  amending  or  revoking 
Federal  motor  vehicle  safety  standards 
is  set  forth  in  49  U.S.C.  Section  30106. 
That  section  does  not  require 
submission  of  a  petition  for 
reconsideration  or  other  administrative 
proceedings  before  parties  may  file  suit 
in  court. 

F.  Unfunded  Mandates  Reform  Act  of 
1995 

The  Unfunded  Mandates  Reform  Act 
of  1995  (Public  Law  104-4)  requires 
agencies  to  prepare  a  written  assessment 
of  the  cost,  benefits  and  other  effects  of 
proposed  or  final  rules  that  include  a 
Federal  mandate  likely  to  result  in  the 


expenditure  by  State,  local,  or  tribal 
governments,  in  the  aggregate,  or  by  the 
private  sector,  of  more  than  $100 
million  annually.  Because  this  proposed 
rule  would  not  have  a  $100  million 
effect,  no  Unfunded  Mandates 
assessment  has  been  prepared. 

Public  Commenta 

Interested  persons  are  invited  to 
submit  comments  on  the  proposal.  It  is 
requested,  but  not  required,  that  10 
copies  be  submitted. 

All  comments  must  not  exceed  15 
pages  in  length.  (49  CFR  553.21). 
Necessary  attachments  may  be 
appended  to  these  submissions  without 
regard  to  the  15-page  limit.  This 
limitation  is  intended  to  encourage 
commentere  to  detail  their  primary 
arguments  in  a  concise  fashion. 

U  a  commenter  wishes  to  submit 
certain  information  under  a  claim  of 
confidentiality,  three  copies  of  a 
complete  submission,  including 
purportedly  confidential  business 
information,  should  be  submitted  to  the 
Chief  Counsel,  NHTSA,  at  the  street 
address  given  above,  and  seven  copies 
from  which  the  purportedly  confidential 
information  has  been  deleted  should  be 
submitted  to  the  E)ocket  Section.  A 
request  for  confidentiality  should  be 
accompanied  by  a  cover  letter  setting 
forth  the  information  specified  in  the 
agency's  confidential  business 
information  regulation.  49  CFR  part  512. 

All  comments  received  before  the 
close  of  business  on  the  comment 
closing  date  indicated  above  for  the 
proposal  will  be  considered,  and  will  be 
available  for  examination  in  the  docket 
at  the  above  address  both  before  and 
after  that  date.  To  the  extent  possible, 
comments  filed  after  the  closing  date 
will  also  be  considered.  Comments 
received  too  late  for  consideration  in 
regard  to  the  final  rule  will  be 
considered  as  suggestions  for  further 
rulemaking  action.  Comments  on  the 
proposal  will  be  available  for  inspection 
in  the  docket.  The  NHTSA  will  continue 
to  file  relevant  information  as  it 
becomes  available  in  the  docket  after  the 
closing  date,  and  it  is  recommended  that 
interested  persons  continue  to  examine 
the  docket  for  new  material. 

Those  persons  desiring  to  be  notified 
upon  receipt  of  their  comments  in  the 
rules  docket  should  enclose  a  self- 
addressed,  stamped  postcard  in  the 
envelope  with  their  comments.  Upon 
receiving  the  comments,  the  docket 
supervisor  will  return  the  postcard  by 
mail. 


List  of  Subject*  in  49  CFR  Part  571 

Imports,  Motor  vehicle  safety.  Motor 
vehicles,  Rubber  and  rubber  products. 
Tires. 

In  consideration  of  the  foregoing,  it  is 
proposed  that  the  Federal  Motor  Vehicle 
Safety  Standards  (49  CFR  Part  571),  be 
amended  as  set  forth  below. 

PART  571— FEDERAL  MOTOR 
VEHICLE  SAFETY  STANDARDS 

1.  The  authority  citation  for  part  571 
would  continue  to  read  as  follows: 

Authority:  49  U.S.C  322,  30111,  30115, 
30117.  and  30166:  delegation  of  authority  at 
49  CFR  1.50. 

2.  Section  571.108  would  be  amended 
by  adding  S12.6  and  S12.7  to  read  as 
follows: 

|571.l0e   Stmdvd  No.  106;  Lamps, 


eQulpmant. 

•       •        •        •        • 

Si  2.6    As  an  alternative  to  complying 
with  the  reqtiirements  of  Si  2.1  through 
Si  2.5,  a  vehicle  with  headlamps 
incorporating  VHAO  or  visual/optical 
ainung  in  accordance  with  paragraph  S7 
may  meet  the  requirements  for 
Concealable  lamps  in  paragraph  85.14 
of  the  following  version  of  the  Economic 
Commission  for  Europe  Regulation  48: 
E/ECE/324— E/ECE/TRAN/505.  Rev.l/ 
Add.47/Rev.l,  22  March  1994,  in  the 
English  language  veraion. 

S12.7    Manufacturers  of  vehicles 
with  headlamps  incorporating  VHAD  or 
visual/optical  aiming  shall  elect  to 
certify  to  S12.1  through  S12.5  or  to 
Si  2.6  prior  to,  or  at  the  time  of 
certification  of  the  vehicle,  piusuant  to  _^ 
49  CFR  part  567.  The  selection  is  ^ 

irrevocable. 

Issued  on:  October  23. 1998. 
L.  Sobert  Shehon, 

Associate  Administrator  for  Safety . 
Performance  Standards. 
[PR  Doc.  96-28817  Filed  10-27-98:  8:45  am] 
BRJJNO  COM  4M»4»-r 


DEPARTMENT  OF  THE  INTERIOR 

Hsh  and  Wildlife  Servica 

50  CFR  Part  17 

Endangered  and  Threatened  Wildlife 
and  Plants;  90-Day  Finding  for  a 
Petition  To  List  the  Junaluska 
Salamander  as  Endangered  With 
Critical  Habitat 

agency:  Fish  and  Wildlife  Service. 
Interior. 
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action:  Notice  of  90-day  petition 
finding  and  initiation  of  status  review. 

SUMMARY:  The  Fish  and  Wildlife  Service 
(Service)  announces  a  90-day  finding  for 
a  petition  to  list  the  Junaluska 
salamander  [Eurycea  junaluska)  imder 
the  Endangered  Species  Act  of  1973,  as 
amended  (Act).  The  Service  finds  that 
the  petition  presents  substantial 
information  indicating  that  listing  this 
species  may  be  warranted.  A  status 
review  is  initiated. 

DATES:  The  finding  announced  in  this 
document  was  made  on  October  8, 1998. 
To  be  considered  in  the  12-month 
finding  for  this  petition,  information 
and  comments  should  be  submitted  to 
the  Service  by  December  28, 1998. 
ADDRESSES:  Data,  information, 
comments,  or  questions  concerning  this 
petition  should  be  sent  to  the  State 
Supervisor,  U.S.  Fish  and  Wildlifie 
Service,  Asheville  Field  Office,  160 
Zillicoa  Street.  Asheville,  North 
Carolina  28801.  The  petition  finding, 
supporting  data,  and  comments  are 
avaUable  for  public  inspection,  by 
appointment,  during  normal  business 
houre  at  the  above  address. 
FOR  FURTHER  MPORMATION  CONTACT:  Mr. 
].  Allen  Ratzlaff  (see  "ADDRESSES" 
section),  telephone  828/258-3939.  Ext. 
229:  facsimile  828/258-5330. 
SUPPI.EMENTARY  MFORMATKM: 

Beckgronnd 

Section  4(b)(3)(A)  of  the  Endangered 
Species  Act  (Act)  of  1973.  as  amended 
(16  U.S.C.  1531  et  seq.),  requires  that  the 
Service  make  a  finding  as  to  whether  a 
petition  to  list,  delist,  or  reclassify  a 
species  presents  substantial  scientific  or 
commercial  information  to  demonstrate 
that  the  petitioned  action  may  be 
warranted.  This  finding  is  to  be  based 
on  all  information  available  to  the 
Service  at  the  time  the  finding  is  made. 
To  the  maximum  extent  practicable,  the 
finding  shall  be  made  within  90  days 
following  receipt  of  the  petition  and 
promptly  published  in  the  Federal 
Register.  Following  a  positive  finding, 
section  4(b)(3)(B)  of  the  Act  requires  the 
Service  to  promptly  conunence  a  status 
review  of  the  species. 

The  processing  of  this  petition 
conforms  with  the  Service's  final  listing 
priority  guidance  for  fiscal  yeare  1998 
and  1999,  published  in  the  Federal 
Register  on  May  8, 1998  (63  FR  25502). 
The  guidance  c^lls  for  giving  highest  • 
priority  to  handling  emergency 
situations  (Tier  1);  second  highest       / 
priority  to  resolving  the  listing  status  of 
outstanding  proposed  listings,  resolving 
the  conservation  status  of  candidate 
species,  processing  administrative 


findings  on  petitions,  and  processing  a 
limited  number  of  delistings  and 
reclassifications  (Tier  2);  and  third 
priority  to  processing  proposed  and 
final  designations  of  critical  habitat 
(Tier  3).  llie  processing  of  this  petition 
falls  imder  Tier  2. 

The  Service  has  made  a  90-day 
finding  on  a  petition  to  list  the 
Junaliuka  salamander  (Eurycea 
junaluska].  The  petition,  dated  March 
30, 1998,  was  submitted  by  Mr.  Ray 
Vaughan  on  behalf  of  Appalachian 
Voices  and  the  Biodiversity  Legal 
Foundation  and  was  received  by  the 
Service  on  March  31, 1998.  It  requests 
the  Service  to  list  the  Junaluska 
salamander  as  endangered  and 
designate  critical  habitat  under  16 
U.S.C.  §  1533(a)(3)(A)  of  the  Endangered 
Species  Act.  The  petition  identifies 
timber  harvesting,  nonnative  trout, 
exposure  to  add-beaiing  rock,  siltation. 
genetic  drift,  the  inadequacy  of  current 
laws,  and  natvually  occurring  events  as 
immediate  threats  to  the  species' 
continued  existence. 

The  petitioners  submitted  claims  that 
the  Junaluska  salamander  is  imperiled 
because,  "despite  decades  of  searching, 
only  six  or  seven  populations  have  been 
found"  and  "even  within  those 
populations,  adult  individuals  are 
extremely  rare."  Fiuther  elaborating  on 
this  point,  the  petitioners  quote  one 
source  as  stating,  "Trends  of  existing 
populations  are  not  known;  however, 
the  rarity  of  existing  populations 
suggests  that  most  populations  have 
suffered  long-term  declines."  Some  of 
the  demographic  problems  associated 
with  small  population  size  are  also  cited 
as  threats.  "The  petitioners  also  identify 
"stocked  trout,  timber  harvesting, 
'exposure  to  acid-bearing  Anakeesta 
rock  formations  during  road 
construction.'  and  other  disturbances 
that  diimp  silt  into  their  stream  habitat" 
as  threats  to  the  species.  The  petitioners 
also  claim  that  existing  laws  are 
inadequate  to  protect  die  species, 
specifically  the  U.S.  Forest  Service's 
(USES)  National  Forest  Management 
Act. 

The  Service  concurs  with  the 
petitionere  that  this  is  a  rare  species, 
currently  knowm  from  only  six 
populations.  However,  rarity  in  itself  is 
not  a  listing  criterion  (see  section  4  of 
the  Act).  The  petitioners  assert  that  the 
rarify  of  adults  is  indicative  of  low 
recruitment  into  the  popiilation,  citing 
one  researcher  as  colleddng  only  50 
adults  in  10  years  of  field  work.  This 
may  be  true,  but  others  have  collected 
as  many  as  18  adults  in  a  single  night 
(W.  Gutzke.  University  of  Memphis, 
personal  communication,  1998).  The 


rarity  of  collected  adults  is  possibly 
more  a  function  of  sampline. 

One  of  the  main  reasons  tne 
petitioners  cite  for  the  need  to  list  the 
Junaluska  salamander  is  "clearcuts  and 
sediment  from  timber  sales  and  road 
building  operations  of  the  U.S.  Forest 
Service"  (specifically,  a  salvage  sale  in 

the  Snowbird  Creek  drainage  in  Graham 

County,  North  Carolina).  The 
drciunstances  regarding  the  proposed 
USES  salvage  operation  on  Snovirbird 
Creek  have  changed  since  the  petition 
was  written,  and  the  mitigation  efforts 
implemented  to  minimize  impacts  to 
the  species,  specifically  sedimentation, 
may  now  nullify  this  sale  as  an  example 
of  the  potential  threats  to  the  species 
and  its  habitat 

The  Service  recognizes  the  potential 
threat  from  the  exposiire  of  acid-bearing 
rock  in  watersheds  that  haibor  the 
Junaluska  salamander.  Construction  of 
the  Cherohala  Skyway  from 
Robbinsville.  North  Carolina,  to  Tellico 
Plains,  Tennessee,  resulted  in  exposure 
of  acid-bearing  rock  (Anakeesta)  in  the 
Santeetlah  Creek  drainage  as  well  as 
portions  of  the  Tellico  River  system  in 
Tennessee.  Add-producing  materials 
(usually  rock  containing  pyritic  sulfur 
in  excess  of  0.5  percent,  with  littie  or  no 
alkaline  materials)  produce  acidic 
leachate  upon  weathering.  The  acidic 
leachate  may  result  in  downstream  pH 
values  of  <4.5.  Excavation  for  road 
construction  facilitates  weathering  by 
exposing  additional  rock  surfece  area. 
The  Federal  Highway  Administration 
(FHWA)  has  published  gmdelines  for 
handling  situations  with  add-producing 
materials  (FHWA  1989).  However,  it  is 
not  clear  what  efCed  some  of  the 
mitigatimi  measures  for  handling  addic 
rock  may  idtimately  have  on  aquatic 
life. 

The  Service  agrees  that  the  other 
threats  listed  by  the  petitioners  (genetic 
drift,  nonnative  trout,  and  naturally 
occurring  events  (at  least  for  individual 
populations]),  along  with  several  other 
fadors  (including  nonpoint  source 
pollution  from  other  than  USFS 
activities  and  competiticm  with  other 
salamander  spedes)  could  potentially 
threaten  this  spedes. 

The  Service  nas  reviewed  the  petition, 
its  accompanying  literature,  and  other 
literatxire  and  information  in  the 
Service's  files.  On  the  basis  of  the  best 
sdentific  and  commerdal  infonnation 
available,  the  Service  finds  that  the 
petition  presents  substantial 
information  indicating  that  listing  the 
Junaluska  salamander  may  be 
warranted.  The  Service  beUeves  the 
petitioners  have  presented  adequate 
information  about  the  status, 
distribution,  and  abundance  of  the 
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)unaluska  salamander  and  that  they 
have  addressed  most  of  the  potential 
threats  to  the  species  in  North  Carolina. 
However,  the  Service  is  in  need  of 
additional  information  to  adequately 
assess  the  status  of  the  species  in 
Tennessee,  to  locate  additional 
populations,  and  to  identify  those 
Csctors  that  may  affect  its  persistence. 
Prior  to  receiving  the  subject  petition, 
the  Service  had  some  knowledge  of  the 
status  of  the  Junaluska  salamander, 
principally  in  North  Carolina. 
Consequently,  the  Service  had  initiated 
a  status  survey  for  the  Tennessee 
portion  of  the  species'  range.  In 
addition,  the  USPS  is  working  with  the 
Service  and  several  other  agencies  and 
organizations  to  begin  a  multi-agency 
conservation  agreement  to  minimize  or 
eliminate  the  threats  to  the  species  in 
North  Carolina. 

The  petitioners  also  requested  that 
critical  habitat  be  designated  for  the 
Junaluska  salamander.  If  after 
completion  of  the  status  review  the 
Service  determines  that  the  petition  to 
list  the  Junaluska  salamander  as 
endangered  is  warranted,  the  issue  of 
designating  critical  habitat  would  be 
addressed  in  the  subsequent  proposed 
rule. 
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The  authority  for  this  action  is  the 
Endangered  Species  Act  (16  U.S.C  1531 
etseq.). 

Dated:  October  8. 1998. 
Jamie  Rappaporl  dark. 
Director,  Fish  and  Wildlife  Service. 
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Endangarad  and  ThTMlMMd  Wildlife 
and  Ptafita;  Propoaad  Endangarad 
Statua  for  iha  Armorad  Snail  and 
Slandar  Campalonia 

agency:  Pish  and  Wildlife  Service, 
Interior. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Pish  and  Wildlife  Service 
(Service)  proposes  to  list  the  annwed 
snail  (PyiTgulojpsis  {=Marstonia]  pachyta) 
and  slender  campeloma  (Campeloma 
decampi)  as  endangered  species  under 
the  Endangered  Species  Act  of  1973,  as 
amended  (Act).  The  armored  snail  is 
known  only  from  Piney  and  Limestone 
creeks,  Limestone  County,  Alabama, 
and  the  range  of  the  slender  campeloma 
has  been  reduced  (Aquatic  Resources 
Center  (ARC)  1997)  by  at  least  three- 
quarters  from  its  historical  distribution 
and  is  now  found  only  in  Round  Island. 
Piney,  and  Limestone  creeks.  Limestone 
County.  Alabama.  These  species  are  in 
a  particularly  precarious  position,  being 
restricted  to  a  few  isolated  sites  along 
two  or  three  short  river  reaches. 
Siltation  and  other  pollutants  &t>m  poor 
land-use  practices,  and  waste 
discharges,  are  contributing  to  the 
general  deterioration  of  water  quality, 
likely  impacting  these  species. 
DATES:  Comments  from  all  interested 
parties  must  be  received  by  December 
28. 1998.  Public  hearing  requests  must 
be  received  by  December  14. 1998. 
ADDRESSES:  Comments  and  materials 
concerning  this  proposal  should  be  sent 
to  the  State  Supervisor,  Asheville  Pield 
Office,  U.S.  Fish  and  WildUfe  Service, 
160  Zillicoa  Street,  Asheville.  North 
Carolina  28801.  Comments  and 
materials  received  will  be  available  for 
public  inspection,  by  appointment, 
diuing  normal  business  hours  at  the 
above  address. 

F0«  FURTHER  INFORMATION  CONTACT:  Mr. 
J.  Allen  Ratzlaff.  at  the  above  address 


(telephone  828/258-3939.  Ext.  229; 
facsimile  828/258-5330). 
SUPRLBMKNTARY  VIFORMATION: 

Background 

The  armored  snail  {Marstonia 
pachyta)  was  described  by  Thompson  in 
1977  and  was  later  reassigned  to  the 
genus  Pyrgulopsis  by  Hershler  and 
Thompson  (1987).  llie  armored  snail  is 
a  small,  presimiably  annual,  species 
(usually  less  than  4  millimeters  (pun) 
(0.16  inch  (in))  in  length)  (Thompson 
1984).  It  is  distinguished  from  other 
closely  related  species  by  the 
characteristics  of  both  its  verge  (male 
reproductive  organ)  and  shell.  The 
armored  snail  has  a  small  raised  gland 
on  the  ventral  surface  of  the  verge  (a 
trait  common  only  with  the  beaverpond 
snail  [P.  castor)  of  this  genus)  and  two 
small  glands  along  the  left  margin  of  the 
apical  (tip)  lobe.  The  apical  lobe  is 
smaller  than  in  most  species  of 
Pyrgulopsis  (Thompson  1977).  Gamer 
(1993)  noted  some  variation  in  verge 
characteristics  (more  developed  apical 
lobes)  but  attributed  the  differences  to 
temporal  changes  in  verge  morphology 
throughout  the  annual  life  cycle.  The 
shell  is  easily  identified  by  its  ovate- 
conical  shape,  its  pronounced  thickness, 
and  its  complete  [leristome  (edge  of  the 
opening).  Other  Pyrgulopsis  species 
with  ovate-conical  shells  have  much 
thinner,  almost  transparent,  shells,  and 
the  peristome  is  seldom  complete  across 
the  parietal  margin  (area  along  the 
opening  abutting  the  main  body  of  the 
shell)  of  the  aperture  (opening) 
(Thompson  1977). 

The  armored  snail  occurs  only  in 
Piney  and  Limestone  creeks.  Limestone 
County,  Alabama  (Gamer  1993,  Hershler 
1994,  ARC  1997).  and  has  never  been 
noted  outside  this  area.  Piney  Creek  was 
a  tributary  to  Limestone  Creek  prior  to 
the  construction  of  Wheeler  Lake  on  the 
Tennessee  River.  Thus,  the  two 
populations  of  the  armored  snail  are 
likely  remnants  of  a  once  larger 
population.  Armored  snails  are 
generally  found  among  submerged  tree 
roots  and  bryophytes  (nonflowering 
plants  comprising  mosses  and 
liverworts)  along  stream  margins  in 
areas  of  slow  to  moderate  flow. 
Occasionally  they  are  found  in  the 
submerged  detritus  (oiganic  matter  and 
rock  fragments)  along  pool  edges. 

The  armored  snail  is  in  a  (>articularly 
precarious  position,  being  restricted  to  a 
few  isolated  sites  along  two  short  river 
reaches.  Inhabited  sites  appear  to  be 
ra^er  small,  covering  only  a  few  square 
meters. 

The  slender  campeloma  belongs  to  the 
ovoviviparous  family  Viviparidae.  All 
species  in  this  family  give  birth  to 
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young  crawling  snails  rather  than  laying 
eggs  that  hatch  in  an  external 
environment.  The  sexes  are  separate  in 
the  Viviparidae.  with  males  being 
distinguishable  by  their  modified  right 
tentacle  that  serves  as  a  copulatory 
organ.  This  modified  tentacle  in  males 
is  shorter  and  thicker  than  the  left 
tentacle  or  either  of  the  bilaterally 
symmetrical  tentacles  of  the  females 
(Burch  and  Vail  1982). 

Burch  and  Vail  (1982)  describe 
Campeloma  decampi  ("Currier"  Binney 
1865)  as  follows:  Shell  medium  to  large 
but  generally  less  than  35  mm  (1.40  in) 
in  length;  shell  without  spiral  nodules: 
outer  margin  of  shell  aperttire  not 
concave  and  its  oblique  angle  to  the 
shell  axis  not  exaggerated:  columellar 
margin  of  operculum  (plate  that  closes 
the  shell  when  the  snail  is  retracted)  not 
reflected  inward;  operculiun  entirely 
concentric,  including  its  nucleus: 
whorls  without  spiral  angles,  ridges,  or 
sulci  (grooves);  shells  without  spiral 
color  bands;  length  of  aperture 
noticeably  greater  than  width;  lateral 
and  maii^nal  teeth  simple  with  very 
fine,  difficult-to-distinguish  ctisps 
(points);  shell  narrow,  relatively  thin. 

Enerally  with  prominent  raised  spiral 
les. 

The  slender  campeloma  can  be  easily 
distinguished  from  the  sympatric  (two 
or  more  closely  related  species 
occupying  identical  or  overlapping 
territwies)  Campeloma  decisum  (a 
widespread  and  common  species  in 
northern  Alabama)  by  the  presence  of 
fine  sculpture  in  tbe  form  of  faint 
striations  and  a  relatively  higher  spire 
on  the  shell  of  C.  decampi.  Many  C. 
decampi  specimens  have  strongly 
developed  ridges,  referied  to  as  axial 
growth  ridges  by/31ench  and  Turner 
(1955).  All  whorLs  in  juveniles  and  early 
whorls  in  adults  are  carinate  (keel- 
shaped).  The  shell  of  C.  decisum  is 
smooth,  without  carination. 

Campeloma  decampi  is  typically 
found  burrowing  in  soft  sediment  (sand 
and/or  mud)  or  detritus.  At  no  site  does 
it  appear  abundant,  and  the  spotty 
distributicMi  appears  consistent  with 
other  Campeloma  species  (Bovbjerg 
1952.  Medcof  1940.  van  der  Schalie 
1965).  Several  size  classes  were  found 
in  1996.  ranging  from  5  mm  to  31  mm 
in  shell  hei^t,  indicating  reproducing 
populations  (ARC  1997).  The  life  history 
of  C.  decampi  has  not  been  studied. 
Based  on  other  studies  of  species  in  the 
genus  Campeloma,  a  genus  exclusive  to 
North  America,  a  few  genoalities  can  be 
inferred.  Van  Cleave  and  Altringer 
(1937).  in  their  study  of  C.  nifum  in 
Illinc^.  found  gravid  (pregnant)  females 
year-round,  pe^dng  in  May.  with  the 
most  barren  females  found  in  June. 


Partiuition  (birth)  was  also  most  active 
in  May  but  extended  until  September 
first.  Chamberlain  (1958)  found  similar 
results  with  C.  decisum  in  North 
Carolina  (partiuition  extending  from 
mid-March  imtil  the  end  of  Jime)  as  did 
Medcof  (1940)  in  his  study  of  C. 
decisum  in  Ontario  (partiuition 
extending  from  Marcii  to  September). 
Van  Cleave  and  Altringer  (1937)  and 
van  der  Schalie  (1965).  in  their  work 
with  C.  ponderosum  coarctatum,  both 
found  females  carrying  young  in  their 
uterus  over  winter.  Given  the  wide 
range  of  sizes  found  by  ARC  (1997),  the 
timing  of  parturition  and  the  abiUty  of 
females  to  over-winter  young  in  their 
uterus  is  likely  similar  for  C.  decampi. 
However,  it  should  be  noted  that  C. 
rufum  and  C.  decisum  are 
puthenogenic  (production  of  young  by 
females  without  fertilization  by  males), 
as  several  of  the  northern  Campeloma 
species  appear  to  be.  The  food  habits  of 
the  slender  campeloma  are  not  known, 
but  they  likely  feed  on  detritus. 

The  range  given  for  Campeloma 
decampi  in  Burch  (1989)  is  Jackson. 
Limestone,  and  Madison  counties. 
Alabama.  These  counties  all  lie  along 
the  north  side  of  the  Tennessee  River. 
However,  the  type  locality  (location 
where  the  specimoi  was  collected  and 
described)  of  C  decampi  is  Decatur. 
Alabama,  in  Morgan  County,  across  the 
river  from  Limestone  County  (Qench 
1962). 

Clench  and  Turner  (1955)  identified 
museum  specimens  of  C.  decampi  from 
several  localities  in  northern  Alabama. 
These  sites  were  located  primarily  on 
stream  impoundments  and  included 
Swan  and  Bass  Lakes,  Limestone 
County;  Brim  (=Braham)  and  Byrd 
Lakes.  Madison  County;  and  an 
unspecified  locality  in  Jackson  County. 
Surveys  conducted  in  1996  (ARC  1997) 
found  no  Swan  Lake  in  North  Alabama. 
A  lake  by  that  name  was  apparently 
located  in  Limestone  County,  across  the 
river  from  Decatur,  but  was  inundated 
by  Wheeler  Reservoir.  This  was  likely 
the  "Decatur"  locality  (type)  mentioned 
in  Clench  (1962).  Brim  (=Braham)  Lake 
was  surveyed,  but  no  C.  decampi  were 
found,  though  another  viviparid 
[VivipaTus gemffonus)  was  abundant  at 
the  site.  Byrd  Spring,  on  Redstone 
Arsenal,  was  not  accessible. 

Based  on  the  1996  surveys  (ARC 
1997).  the  range  of  Campeloma  decampi 
has  been  reduced  by  at  least  three- 
quarters  from  its  historical  distribution, 
and  existing  populations  are  now 
isolated  by  Wheeler  Reservoir.  The 
species  is  now  in  a  particularly 
precarious  positicm.  being  restricted  to  a 
few  isolated  sites  along  ihne  short 


stream  reaches — Limestone.  Piney.  and 
Round  Island  creeks. 

Previous  Federal  Actkm 

The  armored  snail  was  identified  as  a 
category  2  species  in  notices  of  review 
published  in  the  Federal  Kegietwr  on 
January  6, 1989  (54  PR  554).  November 
21. 1991  (56  PR  58804).  and  November 
15, 1994  (59  PR  58982).  The  slender 
campeloma  was  identified  as  a  category 
2  species  in  the  notice  of  review 
published  in  the  Federal  BegielHr  on 
November  IS.  1994  (59  PR  58982).  At 
that  time,  a  category  2  species  was  one 
that  was  being  considered  for  possible 
addition  to  the  Federal  List  of 
Endangered  and  Threatened  Wildlife 
but  for  whidi  conclusive  data  on 
biological  vulnerability  and  threats  were 
not  available  to  support  a  proposed  rule. 
Designation  of  category  2  status  was 
discontinued  in  the  F^niary  28, 1996, 
notice  of  review  (61  PR  7956).  The  two 
snails  in  this  proposed  rule  were 
approved  as  candidate  ^ledes  on 
August  29, 1997,  after  pubUcation  of  the 
1996  notice  of  review.  A  candidate 
species  is  defined  as  a  species  for  which 
the  Service  has  on  file  niffident 
infannation  on  biologicd  vulnerability 
and  threats  to  suppcnt  issuance  of  a 
proposed  rule. 

On  October  20. 1993,  the  Service 
notified  (by  mail.  34  letters)  potentially 
affected  Federal  and  State  agencies  and 
local  governments,  and  interested 
individuals  within  the  species'  present 
range  that  a  status  review  of  the  armored 
snail  was  being  conducted.  No 
ot^ections  to  t&  potential  listing  of  the 
armwed  snail  were  received.  No 
notification  was  made  cumMining  the 
slender  campeloma  because  the  ranges 
are  so  similar. 

The  processing  of  this  proi>osed  rule 
caaiaaas  with  tbe  Service's  final  listing 
priority  guidance  for  fiscal  years  1998 
and  1999  published  in  the  Federal 
Rflgifter  on  May  8. 1998  (63  FR  25502). 
The  guidance  calls  for  giving  highest 
priority  to  handling  emergency 
situations  (Tiw  1);  second  highest 
priority  (Tier  2)  to  resolving  the  listing 
status  of  outstanding  prop<Med  listings, 
resolving  the  conservation  status  of 
candidate  species,  processing 
administrative  finrfing«  on  petitions, 
and  (wooessing  a  limited  number  of 
delistings  and  reclaissificaticHis;  and 
third  priority  (Tier  3)  to  processing 
proposed  and  final  designations  of 
critical  habitat  The  processing  of  this 
proposed  rule  Gdls  under  tier  2. 

of  Factors  AliKta^g  llw 


Section  4  of  the  Act  and  regulations 
(50  CFR  part  424)  promulgatad  to 
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implement  the  listing  provisions  of  the 
Act  set  forth  the  procedures  for  adding 
species  to  the  Federal  list.  A  species 
may  be  determined  to  be  an  endangered 
or  threatened  species  due  to  one  or  more 
of  the  five  factors  described  in  Section 
4(a)(1).  These  factors  and  their 
application  to  the  armored  snail 
{Pyrgulopsis  (=Marstonia)  pachyta)  and 
slender  campeloma  (Campeloma 
deccanpi\  are  as  follows: 

A.  The  present  or  threatened 
destruction,  modification,  or 
curtailment  of  its  habitat  or  range.  The 
armored  snail  is  known  only  from 
Limestone  and  Piney  creeks.  Limestone 
County.  Alabama,  and  has  never  been 
noted  outside  this  area.  The  slender 
campeloma  is  currently  known  from 
Round  Island,  Piney.  and  Limestone 
creeks.  Limestone  County,  Alabama  (a 
range  reduction  of  about  three-quarters 
from  its  historical  distribution).  Their 
extremely  limited  distribution,  limited 
occupied  habitat,  and  annual  life  cycle 
(in  the  case  of  the  armored  snail)  make 
these  species  extremely  vulnerable  to 
extirpation.  The  annual  life  cycle  of  the 
armored  snail  increases  its  vulnerabiUty 
to  extirpation,  because  an  event 
resulting  in  the  extirpation  or  disruption 
of  any  portion  of  the  lilie  cycle  could 
result  in  the  loss  of  this  snail.  Threats 
to  these  species  include  siltation.  direct 
loss  of  habitat,  altered  water  chemistry, 
and  chemical  pollution. 

Piney  Creek  was  a  tributary  to 
Limestone  Creek  prior  to  the 
construction  of  Wheeler  Lake  on  the 
Tennessee  River.  Thus,  populations  of 
both  the  armored  snail  and  slender 
campeloma  inhabiting  these  two  creeks 
are  likely  remnants  of  once  larger 
populations.  In  addition  to  directly 
altering  snail  habitat,  dams  and  their 
impounded  waters  form  barriers  to  the 
movement  of  snails.  Sediment 
accuimulation  and  changes  in  flow  and 
water  chemistry  in  impounded  stream 
and  river  reachjM  reduce  food  and 
oxygen  availability  and  eliminate 
essential  breeding  habitat  for  riverine 
snails.  It  is  suspected  that  isolated 
colonies  gradually  disappear  as  a  result 
of  local  water  and  habitat  quality 
changes.  Unable  to  emigrate  (move  to 
another  area),  isolated  snail  populations 
are  vulnerable  to  local  discharges  in 
surface  run-off  within  their  watersheds. 
Although  many  watershed  impacts  have 
been  temporary,  eventually  improving 
or  even  disappearing  with  the  advent  of 
new  technology,  practices,  or  laws, 
dams  and  their  impoundments  prevent 
natural  recolonization  by  surviving  snail 
populations. 

Sedimentation  of  rivers  and  streams 
may  affect  the  reproductive  success  of 
aquatic  snails  by  eliminating  breeding 


habitat  and  interfering  with  their 
feeding  activity  by  reducing  or 
eliminating  periphyton  (plankton  which 
live  attached  to  rooted  aquatic  plants) 
food  sources.  Sources  of  sediments 
likely  affecting  these  species  include 
channel  modification,  agriculture,  catUe 
grazing,  run-off  from  unpaved  roads, 
and  industrial  and  residential 
development. 

Other  types  of  water  quality 
degradation  from  both  point  and 
nonpoint  sources  currently  affect  these 
species.  Stream  discharges  6t>m  these 
sources  may  result  in  eutrophication, 
decreased  dissolved  oxygen 
concentration,  increased  acidity  and 
conductivity,  and  other  changes  in 
water  chemistry.  Nutrients,  usually 
phosphorus  and  nitrogen,  may  emanate 
bom  agricultural  fields,  residential 
lawns,  livestock  operations,  and  leaking 
septic  tanks  in  levels  that  result  in 
eutrophication  and  reduced  oxygen 
levels  in  small  streams.  The  Round 
Island,  Limestone,  and  Piney  Creek 
drainages  are  dominated  by  agriculttual 
use,  primarily  cotton  (a  high  pesticide 
use  crop),  which  makes  these  creeks 
susceptible  to  pesticide  contamination. 
Pestidde  containers  were  found  in 
Limestone  and  Piney  creeks  during  site 
visits  in  1997  (J.  Allen  Ratzlaff,  personal 
observation).  Timber  harvesting  for 
wood  chip  mills  proposed  for 
northeastern  Alabama  and  southivestem 
Tennessee  could  also  contribute  to  a 
deterioration  of  water  quality. 

Many  bridge  crossings  occur  within 
these  species'  range.  Highway  and 
bridge  construction  and  widening  could 
impact  these  species  through 
sedimentation  or  the  physical 
destruction  of  its  habitat  unless 
appropriate  precautions  are 
implemented. 

Limestone  Creek  currenUy  supports 
one  endangered  snail  species,  Atheamia 
anthonyi  (Anthony's  riversnail),  and 
most  of  its  mussel  fauna  has  been 
extirjMted  (17  species),  including  five 
species  currentiy  listed  as  endangered. 
"The  specific  reasons  for  the  loss  of  these 
species  are  not  known  but  are  likely  a 
combination  of  the  above-listed  impacts. 

B.  Overutilization  for  commercim, 
recreational,  scientific,  or  educational 
purposes.  The  two  snail  species 
addressed  in  this  proposed  rule  are 
currently  not  of  commercial  value,  and 
overutilization  has  not  been  a  problem. 
However,  as  their  rarity  becomes 
known,  they  may  become  mcHe 
attractive  to  collectors.  Although 
scientific  collecting  is  not  presently 
identified  as  a  threat,  unregulated 
collecting  by  private  and  institutional 
collectors  could  pose  a  threat  to  these 
locally  restricted  populations. 


C.  Disease  or  predation.  Diseases  of  • 
aquatic  snails  are  imknown.  Although 
both  the  armored  snail  and  slender 
campeloma  are  undoubtedly  consumed 
by  various  vertebrate  predators, 
including  fishes,  mammals,  and 
possibly  birds,  predation  by  naturally 
occurring  predators  is  a  normal  aspect 
of  the  population  dynamics  of  a  species 
and  is  not  considered  a  threat  to  these 
species  at  this  time. 

Chamberlain  (1958)  found  the  uterus 
of  some  specimens  of  Campeloma 
decisum  infected  by  the  trematode 
Leucochloridomorpha  constantiae,  a 
black  duck  [Anas  rubripes)  parasite, 
with  the  snail  evidently  being  an 
intermediate  host.  It  is  not  known 
whether  the  slender  campeloma  is 
parasitized  or  to  what  degree  any 
parasitism  inhibits  its  life  cycle. 

D.  The  inadequacy  of  existing 
regulatory  mechanisms.  The  State  of 
Alabama's  prohibitions  against  taking 
fish  and  wildhfe  for  scientific  purposes 
without  State  collecting  permits  provide 
some  protection  for  these  snails. 
However,  these  species  are  generally  not 
protected  frtim  other  threats.  These 
snails  are  not  given  any  special 
consideration  under  otiier 
environmental  laws  when  project 
impacts  are  reviewed.  Although  the 
negative  effects  of  point  source 
discharges  on  aquatic  communities  have 
probably  been  reduced  over  time  by 
complianbe  with  State  and  Federal 
regulations  pertaining  to  water  quality, 
there  is  ciirrenUy  no  information  on  the 
sensitivity  of  snail  buna  to  conunon 
industrial  and  municipal  pollutants. 
Current  State  and  Federal  regulations 
regarding  such  discharges  are  assumed 
to  be  protective;  however,  these  snails 
may  be  more  susceptiUe  to  some 
pollutants  than  test  organisms  ciurently 
used  in  bioassays.  A  lack  of  adequate 
research  and  data  currently  may  prevent 
existing  authorities,  such  as  the  Clean 
Water  Act  (CWA),  administered  by  EPA 
and  the  Army  Corps  of  Engineers 
(Corps),  from  being  fully  utilized  to 
protect  these  species,  llie  Service  is    ' 
ciirrenUy  working  with  EPA  to  develop 

a  Memorandum  of  Agreement  that  will 
address  how  EPA  and  the  Service  will 
interact  relative  to  CWA  water  quality 
criteria  and  standards  within  the 
Service's  Southeast  Region. 

E.  Other  natural  or  manmade  factors 
affecting  its  continued  existence.  Both 
species  inhabit  short  creek  reaches; 
thus,  they  are  vulnerable  to  extirpation 
from  naturally  occurring  events  such  as 
toxic  chemical  spills.  All  three  creeks 
are  crossed  by  a  niunber  of  roads, 
railroads,  and  power  lines  that  pose 
additional  direct  threats  (e.g..  loss  of 
riparian  vegetation)  and  indirect  threats 
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(potential  toxic  spills  and  run-off). 
Additionally,  because  these  populations 
are  isolated,  their  long-term  genetic 
viability  is  questionable.  Because  all 
three  creeks  are  isolated  by  an 
impoundment,  recolonization  of  an 
extirpated  population  is  not  likely 
without  human  intervention. 

Further,  since  most  of  Limestone 
Creek's  mussel  feuna  has  already  been 
lost,  this  is  a  strong  indicator  of  a 
severely  impacted  ecosystem  that  has 
undergone  significant  degradation. 
Because  the  life  history  and  biology  of 
these  species  are  virtually  unknown,  it 
is  likely  they  may  continue  to  decline 
due  to  currently  unrecognized  impacts 
and  stresses  to  their  populations. 

The  Service  has  carerully  assessed  the 
best  scientific  and  commercial 
information  available  regarding  the  past, 
present,  and  future  threats  faced  by 
these  species  in  determining  to  propose 
this  rule.  Based  on  this  evaluation,  the 
preferred  action  is  to  Ust  the  armored 
snail  and  slender  campeloma  as 
endangered.  The  armored  snail  is 
currently  knorwn  only  from  Piney  and 
Limestone  oredLS,  Limestone  Coimty, 
Alabama,  and  the  slender  campeloma  is 
known  only  &x>m  the  afiorementioned 
creeks  and  Round  Island  Creek, 
Limestone  County,  Alabama.  These 
snails  and  their  fauabitat  have  been  and 
continue  to  be  threatened.  Their  limited 
distribution  also  makes  them  vulnerable 
to  toxic  chemical  spills.  Because  of  their 
restricted  distribution  and  vulnerability 
to  extinction,  endangered  status  is  the 
most  appropriate  classification  for  these 
species. 

Critical  HabiUt 

Critical  habitat  is  defined  in  section  3 
of  the  Act  as:  (i)  the  specific  areas 
within  the  geographical  area  occupied 
by  a  species,  at  the  time  it  is  listed  in 
accordcmce  with  the  Act,  on  which  are 
found  those  physical  or  biological 
features  (I)  essential  to  the  conservation 
of  the  species  and  (0)  that  may  require 
special  management  considerations  or 
protection,  and  (ii)  specific  areas 
outside  the  geographical  area  occupied 
by  a  species  at  the  time  it  is  listed,  upon 
a  determination  that  such  areas  are 
essential  for  the  conservation  of  the 
species.  "Conservation"  means  the  use 
of  all  methods  and  procedures  needed 
to  bring  the  species  to  the  point  at 
which  listing  under  the  Act  is  no  longer 
necessary. 

Section  4(a)(3)  of  the  Act,  as 
amended,  and  implementing  regulations 
(50  CFR  424.12)  requires  that,  to  the 
maximum  extent  prudent  and 
determinable,  the  Secretary  designate 
critical  habitat  at  the  time  the  species  is 
determined  to  be  endangered  or 


threatened.  Service  regulations  (50  CFR 
424.12(a)(1))  state  that  designation  of 
critical  habitat  is  not  prudent  when  one 
or  both  of  the  following  situations  exist: 
(i)  The  species  is  threatened  by  taking 
or  other  human  activity,  and 
identification  of  critical  habitat  can  be 
expected  to  increase  the  degree  of  threat 
to  the  species,  or  (ii)  such  designation 
of  critical  habitat  would  not  be 
beneficial  to  the  species.  The  Service 
finds  that  designation  of  critical  habitat 
is  not  presently  prudent  for  these  two 
species. 

Critical  habitat  designation,  by 
definition,  directly  affects  only  Federal 
agency  actions.  Because  these  snails  are 
aquatic  throughout  their  life  cycles. 
Federal  actions  that  might  affect  these 
species  and  their  habitats  include  those 
with  impacts  on  stream  channel 
geometry,  bottom  substrate  composition, 
water  quantity  and  quality,  and  storm- 
water  run-off.  Such  activities  would  be 
subject  to  review  under  section  7(a)(2) 
of  the  Act  regardless  of  whether  critical 
habitat  was  designated.  Secticm  7(a)(2) 
requires  Federal  agencies  to  ensure,  in 
consultation  with  and  with  the 
assistance  of  the  Service,  that  activities 
diey  authorize,  fund,  or  carry  out  are  not 
ukely  to  jeopardize  the  continued 
existence  of  any  listed  species  or 
destroy  or  adversely  modify  its  critical 
habitat,  if  any  is  designated.  Also, 
section  7(a)(4)  requires  Federal  agencies 
to  confer  informally  with  the  Service  on 
any  action  that  is  likely  to  jeopardize 
the  continued  existence  of  a  pro{>osed 
species  or  result  in  the  destruction  or 
adverse  modification  of  proposed 
critical  habitat  See  "Available 
Conservation  Measures"  section  for  a 
further  discussion  of  section  7.  As  part 
of  the  development  of  this  proposed 
rule.  Federal  and  State  agencies  were 
notified  of  the  armored  snail's  general 
distribution  (with  the  slender 
campeloma  being  similar,  no  specific 
notification  was  sent  regarding  it),  and 
they  were  requested  to  provide  data  on 
proposed  Federal  actions  that  might 
adversely  affect  the  species.  No  specific 
projects  were  identified.  Should  any 
future  projects  be  proposed  in  areas 
inhabited  by  these  snails,  the  involved 
Federal  agency  will  already  have  the 
general  distributional  data  needed  to 
determine  if  the  species  may  be 
impacted  by  their  action,  and  more 
specific  distributional  information 
would  be  provided  if  needed. 

Regulations  promidgated  for  the 
implementation  of  section  7  of  the  Act 
provide  for  both  a  "jeopardy"  standard 
and  a  "destruction  or  adverse 
modification"  of  critical  habitat 
standard.  Both  standards  are  defined  in 
very  similar  language.  Due  to  the  highly 


precarious  statiis  of  the  armored  snail 
and  slender  campeloma.  any  significant 
adverse  modification  or  destruction  of 
these  species'  habitat  also  would  likely 
jeopardize  the  species'  continued 
existence,  ther^y  triggering  both 
standards.  Therefore,  no  additional 
protection  for  the  snails  would  accrue 
from  a  critical  habitat  designation  that 
would  not  also  occur  from  listing  of  the 
species.  U  Usted,  habitat  protection  for 
these  snails  will  be  accomplished 
through  the  section  7  "jeopardy" 
standard  and  the  section  9  prohibitions 
against  take. 

Recovery  of  these  species  will  require 
the  identification  of  unoccupied  creeks 
and  creek  reaches  appropriate  for 
reintroduction.  Critical  habitat 
designation  of  unoccupied  creeks  and 
creek  reaches  may  benefit  these  species 
by  alerting  permitting  agencies  to  areas 
considered  crucial  to  these  species  and 
allowing  them  the  opportunity  to 
evaluate  projects  which  may  affect  these 
areas.  The  Service  will  work  with  the 
State  and  other  Fed«al  agencies  to 
periodically  siuvey  and  assess  habitat 
potential  of  creeks  and  creek  reaches  for 
listed  and  candidate  aquatic  species 
within  tlie  watersheds  in  and  around 
Limestone  County.  This  process  will 
provide  up  to  date  information  on 
instream  habitat  conditions  in  response 
to  land  use  changes  within  watersheds. 
Information  generated  fitHn  surveys  and 
assessments  %viU  be  disseminated 
through  Service  coordination  with  other 
agencies.  Should  this  rule  become  final, 
the  Service  will  woiiw  with  State  and 
Federal  agencies,  as  well  as  private 
property  owners  and  other  aJEfected 
parties,  through  the  recovery  process  to 
identify  creek  reaches  and  potential 
sites  for  reintroduction  of  these  species. 
Thus,  the  benefit  provided  by 
designation  of  unoccupied  habitat  as 
critical  habitat  will  be  accompUshed 
more  effectively  with  this  coordination 
process  and  is  preferable  for  aquatic 
habitats  which  change  rapidly  in 
response  to  watershed  land  use 
practices.  In  addition,  the  Service 
lieUeves  that  any  potential  benefits  to 
critical  habitat  designation  are 
outweighed  by  additional  threats  to  the 
species  that  would  result  from  such 
designation,  as  discussed  below. 

Though  critical  habitat  designation 
directly  affects  only  Federal  agency 
actions,  this  process  can  arouse  concern 
and  resentment  on  the  part  of  private 
landowners  and  other  interested  parties. 
The  publication  of  critical  habitat  maps 
in  the  Federal  Register  and  local 
newspapers  and  other  pubUdty  or 
controversy  aocompanjring  critical 
habitat  designation  may  increase  the 
potential  for  vandalism  as  well  as 
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collection  threats  (See  Factor  B  under 
"Summary  of  Factors  Affecting  the 
Species").  For  example,  on  jime  15, 
1993,  the  Alabama  sturgeon  was 
proposed  for  endangered  status  with 
critical  habitat  (50  CFR  33148).  The 
proposal  generated  thousands  of 
comments,  with  the  primary  concern 
being  that  the  action  would  devastate 
the  economy  of  the  State  of  Alabama 
and  severely  impact  adjoining  States. 
There  were  reports  from  State 
conservation  agents  and  other 
knowledgeable  sources  of  rumors 
inciting  die  capture  and  destruction  of 
Alabama  sturgeon.  A  primary 
contributing  factor  to  this  controversy 
was  the  proposed  designation  of  critical 
habitat  for  the  sturgeon. 

The  two  snail  species  addressed  in 
this  proposal  are  especially  vulnerable 
to  vandalism.  They  are  found  in  very 
restricted  segments  of  relatively  short 
creek  reaches.  They  are  relatively 
immobile  and  unable  to  escape 
collectors  or  vandals.  They  inhabit 
easily  accessible  areas  and  are  sensitive 
to  a  variety  of  readily  available 
commercial  chemicals  and  products. 
Because  of  these  factors,  vandalism  or 
collecting  would  b«  difficult  to  detect 
and/or  control.  For  example,  another 
Alabama  snail,  the  plicate  rocksnail, 
recently  disappeared  from  80  percent  of 
its  known  occupied  habitat.  Although 
the  Service  has  been  unable  to 
determine  the  cause  of  this  decline,  this 
disappearance  illustrates  the 
vulnerability  of  this  and  other  snail 
species. 

All  known  popidations  of  these  two 
species  occur  in  creeks  flowing  through 
private  land.  One  of  the  primary  threats 
to  surviving  populations  appears  to  be 
run-off  from  private  land  activities  (see 
Factor  A).  Therefore,  the  survival  and 
recovery  of  these  species  will  be  highly 
dependent  on  landowner  cooperation  in 
reducing  land-use  imjMcts. 

Controversy  resulting  from  critical 
habitat  designation  has  been  known  to 
reduce  private  landowner  cooperation 
in  the  management  of  listed  species 
under  the  Act  (e.g.,  spotted  owl,  golden- 
cheeked  warblers).  The  Alabama 
sturgeon  experience  suggests  that 
critical  habitat  designation  could  affect 
landowner  cooperation  within  the 
watersheds  occupied  by  these  two 
snails. 

Based  on  the  above  analysis,  the 
Service  has  concluded  that  a  critical 
habitat  designation  would  provide  few 
additional  benefits  for  these  species 
beyond  those  that  would  occur  from 
listing  under  the  Act.  The  Service  also 
concludes  that  any  potential  benefit 
from  such  a  designation  would  be 
outweighed  by  an  increased  level  of 


vulnerability  to  vandaUsm  and 
collecting  and  could  possibly  cause 
landowners  to  be  less  willing  to 
cooperate  with  the  Service  in  the 
management  and  recovery  of  these 
species.  The  designation  of  critical 
habitat  for  these  two  snails  is  therefore 
not  prudent. 

Available  Conservation  Measures 

Conservation  measures  provided  to 
species  listed  as  endangered  or 
threatened  under  the  Act  include 
recognition,  recovery  actions, 
reqiiirements  for  Federal  protection,  and 
prohibitions  against  certain  practices. 
Recognition  through  listing  results  in 
public  awareness  and  conservation 
actions  by  Federal.  State,  and  local 
agencies,  private  organizations,  and 
individuals.  The  Act  provides  for 
possible  land  acquisition  and 
cooperation  with  the  States  and  requires 
that  recovery  actions  be  carried  out  for 
all  listed  species.  The  protection 
required  of  Federal  agencies  and  the 
prohibitions  against  taking  and  harm  are 
discussed,  in  part,  below. 

Section  7(a)  of  the  Act.  as  amended, 
requires  Federal  agencies  to  evaluate 
their  actions  with  respect  to  any  species 
that  is  proposed  or  listed  as  endangered 
or  threatened  and  with  respect  to  its 
critical  habitat,  if  any  is  being 
designated.  Regulations  implementing 
this  interagency  cooperation  provision 
of  the  Act  are  codified  at  50  CFR  part 
402.  Section  7(a)(4)  requires  Federal 
agencies  to  confer  informally  with  the 
Siervice  on  any  action  that  is  likely  to 
jeopardize  the  continued  existence  of  a 
proposed  species  or  result  in  the 
destruction  or  adverse  modification  of 

Eroposed  critical  habitat.  If  a  species  is 
sted  subsequently,  section  7(a)(2) 
requires  Federal  agencies  to  ensure  that 
activities  they  authorize,  fund,  or  carry 
out  are  not  likely  to  jeopardize  the 
continued  existence  of  such  a  species  or 
to  destroy  or  adversely  modify  its 
critical  habitat.  If  a  Federal  action  may 
adversely  affect  a  listed  species  or  its 
critical  habitat,  the  responsible  Federal 
agency  must  enter  into  formal 
consultation  with  the  Service. 

The  Service  notified  Federal  agencies 
that  may  have  programs  or  projects 
affecting  the  armored  snail.  No 
notification  was  given  about  the  slender 
campeloma  because  its  range  is  so 
similar  and  because  no  controversy 
arose  from  the  notification  of  the 
potential  listing  of  the  armored  snail.  No 
specific  proposed  Federal  actions  were 
identified  that  would  likely  affect  the 
species.  Federal  activities  that  could 
occur  and  impact  the  species  include, 
but  are  not  limited  to,  the  carrying  out 
or  the  issuance  of  permits  for  reservoir 


construction,  stream  alterations, 
wastewater  facility  development, 
pesticide  registration,  and  road  and 
bridge  construction.  Activities  affecting 
water  quality  may  also  impact  these 
species  and  are  subject  to  the  Corps  and 
EPA's  regulations  and  permit 
requirements  under  authority  of  the 
CWA  and  the  National  Pollutant 
Discharge  Elimination  System  (NPDES). 
It  has  been  the  Service's  experience  that 
nearly  all  section  7  consultations  can  be 
resolved  so  that  the  species  is  protected 
and  the  project  objectives  are  met. 

The  Act  and  implementing 
regulations  found  at  50  CFR  17.21  set 
forth  a  series  of  general  prohibitions  and 
exceptions  that  apply  to  all  endangered 
wildlife.  These  prohibitions,  in  part, 
make  it  illegal  for  any  person  subject  to 
the  jurisdiction  of  the  United  States  to 
take  (includes  harass,  harm,  pureue. 
hunt,  shoot,  wound,  kill,  trap,  or  collect 
or  to  attempt  any  of  these),  import  or 
export,  ship  in  interstate  commerce  in 
the  course  of  commercial  activity,  or  sell 
or  offer  for  sale  in  interstate  or  foreign 
commerce  any  listed  species.  Jt  also  is 
illegal  to  possess,  sell,  deliver,  carry, 
transport,  or  ship  any  such  wildUfe  that 
has  been  taken  illeg^y.  Certain 
exceptions  apply  to  agents  of  the 
Service  and  State  conservation  agencies. 

Permits  may  be  issued  to  carry  out 
otherwise  prohibited  activities 
involving  endangwed  or  threatened 
wildlife  species  imdar  certain 
circumstances.  Regulations  governing 
permits  are  at  50  OHl  17.22  for 
endangered  species.  Such  permits  are 
available  for  scientific  purposes,  to 
enhance  the  propagation  or  survival  of 
the  species,  and/or  forincidental  take  in 
connection  with  otherwise  lawful 
activities. 

It  is  the  policy  of  the  Service, 
published  in  the  Federal  Register  on 
July  1, 1994  (59  FR  34272).  to  identify, 
to  the  maximum  extent  practicable, 
those  activities  that  would  or  would  not 
constitute  a  violation  of  section  9  of  the 
Act  if  these  species  are  listed.  The  intent 
of  this  policy  is  to  increase  public 
awareness  of  the  effects  of  this  proposed 
listing  on  proposed  and  ongoing 
activities  within  the  species'  range. 

Activities  that  the  Service  believes  are 
unlikely  to  result  in  a  violation  of 
section  9  for  these  two  snails  are: 

(1)  Existing  discharges  into  waters 
supporting  these  species,  provided  these 
activities  are  carried  out  in  accordance 
with  existing  regulations  and  permit 
requirements  (e.g.,  activities  subject  to 
sections  402,  404,  and  405  of  the  Clean 
Water  Act  and  discharges  regulated 
under  the  NPDES). 

(2)  Actions  that  may  affect  these  two 
snail  species  and  are  authorized,  funded 
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or  carried  out  by  a  Federal  agency  when 
the  action  is  conducted  in  accordance 
with  any  reasonable  and  prudent 
measures  given  by  the  Service  in 
accordance  with  section  7  of  the  Act. 

(3)  Normal  agricidtural  and 
silvicultural  practices,  including 
pesticide  and  herbicide  use,  that  are 
carried  out  in  accordance  with  any 
existing  regulations,  permit  and  label 
requirements,  and  best  management 
practices. 

(4)  Development  and  construction 
activities  designed  and  implemented 
pursuant  to  State  and  local  water  quality 
regulations. 

(5)  Existing  recreational  activities, 
such  as  swimming,  wading,  canoeing, 
and  fishing. 

Activities  that  the  Service  believes 
could  result  in  "take"  of  these  snails,  if 
they  should  be  listed,  include: 

(1)  Unauthorized  collection  or  capture 
of  these  species. 

(2)  Unauthorized  destruction  or 
alteration  of  the  species'  habitat  (e.g.,  in- 
stream  dredging,  channelization, 
discharge  of  fill  material). 

(3)  Violation  of  any  discharge  or  water 
withdrawal  permit. 

(4)  Illegal  discharge  or  dumping  of 
toxic  chemicals  or  other  pollutants  into 
waters  supporting  these  two  species. 

(5)  Use  of  pesticides  and  herbicides  in 
violation  of  Label  restrictions  within  the 
species'  watersheds. 

Other  activities  not  identified  above 
will  be  reviewed  on  a  case-by-case  basis 
to  determine  if  a  violation  of  section  9 
of  the  Act  may  be  likely  to  result  from 
such  activity  should  these  snails  be 
listed.  The  Service  does  not  consider 
these  lists  to  be  exhaustive  and  provides 
them  as  information  to  the  public. 

Questions  regarding  whether  specific 
activities  may  constitute  a  futxue 
violation  of  section  9  shoidd  these 
snails  be  listed  should  be  directed  to  the 
Service's  Asheville  Field  Office  (see 
ADDRESSES  section).  Requests  for  copies 
of  regulations  regarding  listed  species 
and  inquiries  about  prohibitions  and 
permits  shoiUd  be  addressed  to  the  U.S. 
Fish  and  Wildlife  Service,  Ecological 
Services  Division.  1875  Century 
Boulevard,  Atlanta,  Georgia  30345 
(telephone  404/679-7313:  facsimile 
404/679-7081). 

Public  Conunents  Solicited 

The  Service  intends  that  any  final 
action  resulting  from  this  proposal  will 
be  as  accurate  and  as  effective  as 
possible.  Therefore,  comments  or 
suggestions  from  the  public,  other 
concerned  governmental  agencies,  the 


scientific  community,  industry,  or  any 
other  interested  party  concerning  this 
proposed  rule  are  hereby  solicited. 
Comments  particularly  are  sought 
concerning: 

(1)  Biological,  commercial  trade,  or 
other  relevant  data  concerning  any 
threat  (or  lack  thereof)  to  the  armored 
snail  or  slender  campeloma; 

(2)  The  location  of  any  additional 
populations  of  the  armored  snail  or 
slender  campeloma  and  the  reasons  why 
any  habitat  should  or  should  not  be 
determined  to  be  critical  habitat  as 
provided  by  section  4  of  the  Act; 

(3)  Additional  information  concerning 
the  range  and  distribution  of  these 
species:  and 

(4)  Current  or  planned  activities  in  the 
subject  area  and  their  possible  impacts 
on  die  armored  snail  or  slender 
campeloma. 

Final  promulgation  of  the  regulations 
on  these  species  will  take  into 
consideration  the  comments  and  any 
additional  information  received  by  die 
Service,  and  such  communications  may 
lead  to  final  regulations  that  differ  from 
this  proposal. 

You  may  request  a  public  hearing  on 
this  proposal.  Your  request  for  a  hearing 
must  be  made  in  writing  and  filed 
within  45  days  of  the  date  of  publication 
of  this  proposal  in  the  Federal  Register. 
Address  your  request  to  the  State 
Supervisor  (see  ADDRESSES  section). 

Executive  Order  12866 

Executive  Order  12866  requires 
agencies  to  write  regulations  that  are 
easy  to  understand.  We  invite  your 
comments  on  how  to  make  this  proposal 
easier  to  understand  including  answers 
to  questions  such  as  the  following:  (1) 
Is  the  discussion  in  the  "Supplementary 
Information"  section  of  the  preamble 
helpful  in  understanding  the  proposal? 
(2)  Does  the  proposal  contain  technical 
language  or  jargon  that  interferes  with 
its  clarity?  (3)  Does  the  format  of  the 
proposal  (grouping  and  order  of 
sections,  use  of  headings,  paragraphing, 
etc.)  aid  or  reduce  its  clarity?  What  else 
could  we  do  to  make  the  proposal  easier 
to  imderstand? 

Send  a  copy  of  any  comments  that 
concern  how  we  could  make  this  notice 
easier  to  understand  to:  Office  of 
Regulatory  Affairs,  Department  of  the 
Interior,  Room  7229, 1849  C  Street,  NW. 
Washington.  DC  20240.  You  may  also  e- 
mail  the  comments  to: 
ExsecOios.doi.gov. 


National  EnTiroameBtal  Policy  Ad 

The  Service  has  determined  that  an 
environmental  assessment,  as  defined 
under  the  authority  of  the  National 
Environmental  PoUcy  Act  of  1969,  need 
not  be  prepared  in  connection  with 
regulations  adopted  pursuant  to  section 
4(a)  of  the  Act.  A  notice  outlining  the 
Service's  reasons  for  this  detwmination 
was  published  in  the  Federal  Register 
on  October  25, 1983  (48  FR  49244). 

Paperwork  Reduction  Act 

This  rule  does  not  contain  any  new 
collections  of  information  other  than 
those  already  approved  under  the 
Paperwork  Reduction  Act,  44  U.S.C 
3501  et  seq.,  and  assigned  Office  of 
Management  and  Budget  clearance 
number  1018-0094.  An  agency  may  not 
conduct  or  sponsor,  and  a  person  is  not 
required  to  respond  to  a  collection  of 
information,  unless  it  displays  a 
currently  vahd  control  number.  For 
additional  information  concerning 
permit  and  associated  requirements  for 
endangered  species,  see  50  CFR  17.22. 

Refer  encxs  Cited 

A  complete  Ust  of  all  references  cited 
herein,  as  well  as  others,  is  available 
upon  request  from  the  State  Supervisor 
(see  ADDRESSES  section). 

Author  The  piimary  authcH^  of  this 
proposed  rule  is  Mr.  J.  Allen  Ratzlaff, 
(see  "ADDRESSES"  section)  (828/258- 
3939.  Ext  229). 

List  of  Sobiects  in  50  CFR  Part  17 

Endangered  and  threatened  wildlifie. 
Exports,  Imports,  Reporting  and 
recordkeeping  requirements. 
Transportation. 

Propoeed  Regulation  Pmmnlgatien 
PART  17-HAMENDEiq 

Accordingly,  part  17,  subchapter  B  of 
chapter  I.  title  50  of  the  Code  of  Fedoal 
Regiilations,  is  amended  as  set  forth 
below: 

1.  The  authorify  citation  for  part  17 
continues  to  read  as  follows: 

Aaftariljr:  16  U.S.C  1361-1407;  16  U.S.C 
1S31-1S44: 16  U.S.C  4201-424S:  Pub.  L  9»- 
625. 100  Sut  3500;  unless  otherwin  noted. 

2.  Amend  §  17.11(h)  by  adding  the 
following,  in  alphatwtical  order  under 
SNAILS,  to  the  list  of  Endangered  and 
Threatened  Wildlife: 


§17,11 


(h) 
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Species 


Common  name 


Scientific  name 


Vertebrate  popu-  ^  ...    . 

Historic  range  laiion  wtiere  endan-      Status      When  listed        9'^^  Special 


Snajls 


gered  or  threatened 


habitat 


rules 


Campeloma.  slender     Canrpeloma 
decairpi. 


U.SA  (AL) NA E 


NA 


SnaH,  armored 


Pyrguhpsis 
(mMarstonia) 
pachyta. 


U.S.A.  (AL) NA  .._ E 


^    NA 


NA 


Dated:  October  16. 1998. 
Jamie  Rappaport  Qaik, 

Director,  Fish  and  Wildlife  Senrice. 

IFR  Doc.  98-28883  Filed  10-27-98;  8:45  am] 
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DEPARTMENT  OF  AGRICULTURE 

Office  of  the  Secretary 

Commission  on  21st  Century 
Production  Agriculture  Meeting 

agency:  Office  of  the  Secretary,  USDA. 
ACTION:  Notice  of  meeting. 

summary:  The  U.S.  Department  of 
Agriculture  (USDA)  has  established  the 
Commission  on  21st  Century  Production 
Agriculture.  In  accordance  with  Section 
10(a)(2)  of  the  Federal  Advisory 
Committee  Act  (FACA),  notice  is  hereby 
given  of  the  third  meeting  of  the 
Commission  on  21st  Century  Production 
Agriculture.  The  purpose  of  this 
meeting  is  to  review  the  report  on  the 
effects  of  the  Federal  Agricultural 
Improvement  Act  of  1996  and  to  plan 
Commission  activities  for  1999.  This 
meeting  will  be  open  to  the  public. 
^LACE,  DATE  AND  TIME  OF  MEETING:  The 
meeting  will  be  held  in  Room  5140, 
South  Building,  U.S.  Department  of 
Agriculture,  1400  Independence 
Avenue,  SW,  Washington.  DC  20250. 
from  8:30-5:00  EST  on  November  16, 
1998,  and  8:30  am  12  noon  EST  on 
November  17, 1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Keith  J.  Collins  (202-720-5955),  Chief 
Economist,  Room  112-A,  Jamie  L. 
Whitten  Federal  Building,  1400 
Independence  Avenue,  SW., 
Washington,  DC  20250-3810. 

Dated:  October  21 ,  1998. 
Keith  J.  Collins. 
Chief  Economist. 

[PR  Doc.  98-28788  Filed  10-27-98:  8:45  ami 
BIUJNQ  COOE  3410-01-M 


DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Customer  Service  Comment  Cards 
AGENCY:  Forest  Service.  USDA. 


ACTION:  Notice  of  information  collection; 
request  for  comments. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995,  the 
Forest  Service  announces  its  intent  to 
establish  a  new  information  collection. 
The  new  collection  is  necessary  to 
monitor  customer  satisfaction  with 
existing  Forest  Service  customer 
services,  business  practices,  operations, 
and  facilities,  and  to  provide  a  means  to 
address  customer  complaints. 
DATES:  Comments  must  be  received  in 
writing  December  28, 1998. 

ADDRESSES:  Send  written  comments  to 
Director,  Office  of  Communications,  2 
CEN  AUD,  Forest  Service,  USDA.  P.O. 
Box  96090,  Washington,  D.C.  20090- 
6090,  or  e-mail  comments  to 
Barbara.Hunter/wo@fs.fed.us. 

The  public  may  inspect  comments  in 
the  Office  of  the  Director  of 
Communications.  To  facilitate  entrance 
into  the  building,  visitors  are 
encouraged  to  call  ahead  (202)  205- 
1273. 

FOR  FURTHER  INFORMATION  CONTACT: 
Barbara  B.  Hunter,  Office  of 
Communications,  National  Customer 
Service  Team,  telephone  (202)  205- 
0979,  or  e-mail  to  Barbara.Hunter/ 
wo@fs.fed.us. 

Description  of  Information  Collection 

Title:  "Your  Comments"  Customer 
Service  Comment  Card 

OMB  Number  New. 

Expiration  Date  of  Approval:  New. 

Type  of  Request:  This  is  a  new 
information  collection  that  has  not 
received  approval  from  the  Office  of 
N4anagement  and  Budget. 

Abstract:  Executive  Order  12862. 
issued  September  11, 1993,  directed 
Federal  agencies  to  change  the  way  they 
do  business,  to  reform  their 
management  practices,  to  provide 
service  to  the  public  that  matches  or 
exceeds  the  best  service  available  in  the 
private  sector,  and  to  estabUsh  and 
implement  customer  service  standards 
to  carry  out  the  principles  of  the 
National  Performance  Review.  In 
response  to  this  order,  the  Forest 
Service  established  and  implemented 
customer  service  standards  and  posted 
these  standards  at  all  Forest  Service 
offices,  work  sites,  and  visitor  centers. 
"Your  Comments"  Customer  Service 
Comment  Cards  are  voluntary  customer 
surveys,  which  will  be  used  to  monitor 


customer  perceptions  of  how  well  the 
Forest  Service  meets  its  posted  customer 
service  standards,  as  well  as  how  Forest 
Service  customers  view  the  agency's 
business  practices,  operations,  and 
facilities.  The  survey  also  will  provide 
a  means  to  learn  about  and  address 
customer  complaints. 

Forest  Service  personnel  will  collect 
information  everywhere  the  agency  does 
business.  Forest  Service  personnel  will 
make  customer  service  survey  cards 
available  to  customers  in  person,  by 
mail,  and  on  the  internet.  The  "Your 
Conunent"  Customer  Service  Cards  will 
include  the  following  survey  statements 
that  will  be  rated  on  a  scale  of  1  to  5, 
with  1  being  "Strongly  agree"  and  5 
being  "Not  applicable." 

1. 1  received  prompt  courteous 
service. 

2. 1  was  provided  the  information  or 
service  I  needed. 

3.  For  my  request  or  business,  the 
procedure  was  clear  and  efficient. 

4. 1  was  satisfied  with  the  facilities 
used. 

Completion  of  this  card  MriH  be 
voluntary.  Customers  will  mail  the 
cards  back  to  the  Chief  of  the  Forest 
Service  in  Washington,  DC,  or  send 
their  responses  electronically  on  the 
internet.  The  data  from  this  information 
collection  will  be  evaluated  and 
included  in  reports  to  the  National 
Partnership.for  Reinventing  Government 
(formerly  the  National  Performance 
Review),  the  Department  of  Agriculture, 
to  agency  officials,  and  to  Forest  Service 
customers.  The  "Your  Comment" 
Customer  Service  Comment  Cards  and 
e-mail  messages  will  be  mailed  back  to 
Forest  Service  personnel  in  the 
respective  field  imits  where  the 
customers  were  served,  so  that  any 
complaints  and  suggestions  may  be  used 
to  improve  services,  business  practices,- 
operations,  and  focilities  at  the  units. 
l^s  will  give  Forest  Service  persoimel 
an  opportimity  to  respond  to  customers 
by  phone,  e-mail,  or  mail,  when 
considered  necessary  and  appropriate. 

Estimate  of  Burden:  5  minutes. 

Type  of  Respondents:  Respondents 
will  include  anyone  who  visits  or 
contacts  one  of  the  Forest  Service 
offices,  work  sites,  or  visitor  centers, 
either  in  pers(m,  by  telephone  or  on  the 
internet.  This  includes  individuab  and 

groups  of  varying  ages  and  abilities.  U.S. 

citizens  and  citizens  from  other 
coimtries.  who  visit  or  plan  to  visit 
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National  Forest  System  lands,  for 
recreation  or  educational  purposes; 
special  interest  groups;  local  residents; 
and  individuals  conducting  business 
with  the  Forest  Service  including,  but — 
not  limited  to.  grazing  permittees, 
minerals,  oil  and  gas  permitees.  land 
lessees,  timber  customers,  other  forest 
products  customers,  research  scientists, 
special-use  customers,  educators, 
lihrarians.  historians,  writers,  media 
contacts,  moviemakers,  law  enforcement 
officers,  fire  fighters,  representatives  of 
other  Federal.  State,  county,  or  local 
Government  agencies,  and  foreign 
governments. 

Estimated  Number  of  Respondents: 
20.500. 

Estimated  Number  of  Responses  per 
Respondent:  1. 

Estimated  Total  Annual  Burden  on 
Respondents:  1 ,708  hours  per  year. 

Comment  Is  Invited 

The  agency  invites  comments  on  the 
following:  (a)  Whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility:  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
incfudins  the  validity  of  the 
methodology  and  assumptions  used;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  the  use  of 
automated,  electronic,  mechanical,  or 
other  technological  collection 
techniques  or  other  forms  of  information 
technology. 

Use  of  Coinment 

All  comments,  including  name  and 
address  when  provided,  will  become  a 
matter  of  public  record.  Comments 
received  in  response  to  this  notice  will 
be  summarized  and  included  in  the 
request  for  Office  of  Management  and 
Budget  approval. 

Dated:  October  22. 1998. 
Sandra  H.  Key, 
Acting  Associate  Chief. 
[PR  Doc.  98-28822  Filed  10-27-98;  8:45  am) 
MUJNO  OOOE  M1»-11-P 


DEPARTMENT  OF  AGRICULTURE 

ForMt8«rvic« 

lnt«rgov«nf>nwntal  Advisory 
CommittM  SubconwnittM  MMling 

AOBICY:  Forest  Service,  USDA. 
action:  Notice  of  meeting.    


SUMMARY:  The  Intergovemment 
Advisory  Committee  will  meet  on 
November  5, 1998,  at  the  Embassy 
Suites  Portland  Downtown,  319  SW 
Fine  Street,' Portland,  Oregon  97204- 
2726.  The  purpose  of  the  meeting  is  to 
continue  discussions  on  the 
implementation  of  the  Northwest  Forest 
Plan.  The  meeting  will  begin  at  9:15 
a.m.  and  continue  imtil  3:00  p.m. 
Agenda  items  to  be  discussed  include, 
but  are  not  limited  to:  continued 
discussion  of  future  agenda  topics; 
review  ongoing  and  potential  activities 
for  the  coming  year;  and  progress 
reports  on  effectiveness  monitoring  and 
information  issues.  The  lAC  meeting 
will  be  open  to  the  public  and  is  fully 
accessible  for  people  with  disabilities. 
Interpreters  are  available  upon  request 
in  advance.  Written  comments  may  be 
submitted  for  the  record  at  the  meeting. 
Time  will  also  be  scheduled  for  oral 
public  comments.  Interested  persons  are 
encouraged  to  attend. 

FOR  FURTHER  INFORMATION  CONTACT: 

Questions  regarding  this  meeting  may 
be  directed  to  Don  Knowles,  Executive 
Director,  Regional  Ecosystem  QfBce.  333 
SW  1st  Avenue.  P.O.  Box  3623, 
Portland,  OR  97208  (Phone  503-808- 
2180). 

Dated:  October  21, 1998. 
Donald  R.  KnowlM. 
Designated  Federal  Official. 
(PR  Doc.  98-28819  Filed  10-27-98;  8:45  am] 
HUJNO  COM  MIO-IV-M 


DEPARTMENT  OF  AQRICULTURE 
ForMtS«rvlc« 

Southwest  Oregon  Provinco 
Intsragoncy  Exscutivo  CommitlM 
(PIEC)  Advisory  Commlttss 

AOECNY:  Forest  Service,  USDA. 

ACTION:  Notice  of  meeting. ^ 

summary:  The  Southwest  Oregon  PIEC 
Advisory  Committee  will  meet  on 
November  17, 1998  in  Roseburg,  Oregon 
at  the  Umpqua  National  Forest 
Supervisor's  OfBce.  The  meeting  will 
begin  at  9:00  a.m  and  continue  until 
5:00  p.m.  Agenda  items  to  be  covered 
include:  (1)  local  issues  presentation  by 
management  representatives  of  the 
Roseburg  Bureau  of  Land  Management 
and  Umpqua  National  Forest;  (2)  Public 
comment;  (3)  Applegate  Adaptive 
Management  Area  Guide;  (4)  Mining 
and  riparian  area  conflicts;  (5)  Possibly 
a  representative  from  the  Regional 
Ecosystem  Office  will  discuss  Advisory 
Committee  questions.  All  Province 
Advisory  Committee  meetings  are  open 
to  the  public. 


FOR  FURTHER  INFORMATION  CONTACT: 
Direct  questions  regarding  this  meeting 
to  Chuck  Anderson,  Province  Advisory 
Committee  Coordinator.  USDA,  Forest 
Service,  Rogue  River  National  Forest, 
333  W.  8th  Street,  Medford,  Oregon 
97501,  phone  (541) 858-2322. 

Dated:  October  21, 1998. 
Charles  J.  Andenon, 
Acting  Designated  Federal  Official. 
(FR  Doc.  98-28864  Filed  10-27-98;  8:45  am) 

BNJJNa  OOOE  Mie-11-M 


DEPARTMENT  OF  AQRiCULTURE 

Natural  Rasources  Cortsarvation 
Sarvica 

Notica  of  Propoaad  Changa  to  tha 
Natural  Raaourcas  Conaarvation 
Sarvica'a  National  Handboolt  of 
Conaarvation  Practicaa 

AQENCY:  Natural  Resources 
Conservation  Service  (NRCS),  U.S. 
Department  of  Agriculture. 
ACTION:  Notice  of  availability  of 
proposed  changes  in  the  NRCS  National 
Handbook  of  Conservation  Practice  for 
review  and  comment. 

summary:  Notice  is  hereby  given  of  the 
intention  of  NRCS  to  issue  a  series  of 
new  or  revised  conservation  practice 
standards  in  its  National  Handbook  of 
Conservation  Practices.  These  standards 
include  "Contour  Buffer  Strips",  "Cross 
Wind  Trap  Strips".  "Dry  Hydrant ". 
"Field  Border".  "Filter  Strip", 
"Irrigation  Water  Management", 
"Residue  Management,  Mulch  Till". 
"Residue  Management,  No  Till  and 
Strip  Till"  "Waste  Utilization".  NRCS 
State  Conservationist's  who  choose  to 
adopt  these  practices  for  use  within 
their  state  will  incorporate  them  into 
Section  IV  of  their  Field  Office 
Technical  Guide  (FOTG).  These 
practices  may  be  used  in  conservation 
systems  that  treat  highly  erodible  land 
or  on  land  determined  to  be  wetland. 
DATES:  Comments  will  be  received  for  a 
60-day  period  commencing  with  this 
date  of  publication.  This  series  of  new 
or  revised  conservation  practice 
standards  will  be  adopted  after  the  close 
of  the  60  day  period. 

FOR  FURTHER  INFORMATION  CONTACT: 
Single  copies  of  these  standards  are 
available  from  NRCS-CED  in 
Washington,  DC.  Submit  individual 
inquires  in  writing  to  William  Hughey, 
National  Agricultural  Engineer,  Natural 
Resources  Conservation  Service,  P.O. 
Box  2890,  Room  6139-S,  Washington, 
DC  20013-2890. 

SUPPlfMBlTARY  INFORMATION:  Section 
343  of  the  Federal  Agricultiue 
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Improvement  and  Reform  Act  of  1996 
requires  the  NRCS  to  make  available  for 
public  review  and  comment  proposed 
revisions  to  conservation  practice 
standards  used  to  carry  out  the  highly 
erodible  land  and  wetland  provisions  of 
the  law.  For  the  next  60  days,  the  NRCS 
will  receive  comments  relative  to  the 
proposed  changes.  Following  that 
period  a  determination  will  be  made  by 
the  NRCS  regarding  disposition  of  those 
comments  and  a  final  determination  of 
change  will  be  made. 
Pearlie  S.  Reed, 

Chief,  Natural  Resources  Conservation 
Service,  Washington  D.C. 
(FR  Doc.  98-28787  Filed  10-27-98;  8:45  am) 
BIUJNQ  OOOE  M1»-1«-P 


DEPARTMENT  OF  AQRiCULTURE 

Natural  Raaourcas  Conaarvation 
Sarvica 

Mining  Specifications  for  Prints 
FsrmiarKi 

AGENCY:  Natural  Resources 
Conservation  Service,  USDA. 

ACTION:  Notice  of  proposed 
specifications  with  request  for 
comments. 

SUMMARY:  The  Natural  Resources 
Conservation  Service  (NRCS)  of  the 
Department  of  Agriculture  (USDA)  is 
issuing  proposed  specifications  for  soil 
handling  in  relation  to  mining  activities 
on  prime  farmland,  as  provided  for  in 
the  Surface  Mining  Control  and 
Reclamation  Act  of  1977  (SMCRA). 
SMCRA  requires  the  Secretary  of 
Agriculture  to  establish  specifications 
for  the  removal,  storage,  replacement, 
and  reconstruction  of  prime  farmland 
soils.  The  Soil  Conservation  Service, 
now  called  the  Natural  Resources 
Conservation  Service,  first  proposed 
these  specifications  on  February  19. 
1988  (53  FR  4989).  NRCS  has  made 
revisions  to  the  proposed  specifications 
and  now  seeks  additional  public 
comment  prior  to  issuance  of  final 
specifications. 

DATES:  Comments  must  be  received  by 
November  27. 1998. 

ADDRESSES:  Mail  written  comments  to 
Gary  Nordstrom,  Director.  Conservation 
Operations  Division.  Natural  Resources 
Conservation  Service.  P.O.  Box  2890. 
Washington.  D.C.  20013.  Submit 
electronic  comments  to 
gary.nordstrom@usda.gov 

FOR  FURTHER  INFORMATION  CONTACT:  Gary 
Nordstrom,  Director,  Conservation 
Operations  Division,  Natural  Resources 
Conservation  Service,  202-720-1845. 


SUPPLEMENTARY  INFORMATION: 

General  Background  on  Proposed 
Specifications 

Section  515(b)(7)  of  the  Surface 
Mining  Control  and  Reclamation  Act  of 
1977  (SMCRA).  Public  Law  95-87,  30 
U.S.C,  1265(b)(7),  authorizes  the 
Secretary  of  Agriculture  to  establish 
specifications  for  soil  removal,  storage, 
replacement,  and  reconstruction  for  all 
prime  farmlands,  as  identified  in 
Section  507(b)(16)  of  the  Act,  30  U.S.C. 
1257(b)(16).  to  be  mined  and  reclaimed. 
This  authority  is  delegated  to  NRCS  in 
7  CFR  2.61(a)(22). 

NRCS  determined  that  national 
specifications  for  soil  handling  must 
allow  for  consideration  of  the  wide 
diversity  of  soils,  geology,  climate, 
mining  equipment,  and  crops  in  coal 
mining  areas  across  the  nation.  These 
differences  are  recognized  in  the 
permanent  program  regulations 
published  by  the  Office  of  Surface 
Mining  Reclamation  and  Enforcement. 
U.S.  Department  of  the  Interior, 
specifically  in  30  CFR  823.4(a),  which 
states  that  "NRCS  within  each  State 
shall  establish  specifications  for  prime 
farmland  soil  removal,  storage, 
replacement,  and  reconstruction." 

Accordingly,  NRCS  developed  the 
specifications  set  forth  in  this  proposed 
notice  to  ensure  that  local  and  site- 
specific  factors  are  considered.  Within 
the  individual  States,  each  NRCS  State 
Conservationist  will  maintain  and  make 
available  a  local  version  of  these 
specifications  that  incorporates  the 
general  criteria  set  forth  in  these 
specifications  and  any  modifications 
made  for  the  respective  State.  To  the 
fullest  extent  possible,  the  basic 
specifications  and  the  applicable 
modifications  for  individual  States 
reflect  the  latest  scientific  information 
and  experience  regarding  reclamation 

techniques. 

During  the  development  of  the 
proposed  specifications,  NRCS  national 
office  provided  certain  general 
guidelines  to  assist  the  NRCS  State  staffs 
in  developing  specifications  at  the  local 
level.  These  guidelines  were  set  out  in 
the  advance  notice  of  the  proposed  rule 
published  on  August  26, 1985  (50  FR 
34490).  The  first  version  of  these 
proposed  specifications  was  published 
on  February  19, 1988  (53  FR  4989).  The 
specifications  in  this  notice  reflect 
comments  received  as  a  result  of  the 
1988  publication  and  includes  technical 
revisions  based  on  research  results  and 
improvements  in  technology  which 
have  occurred  since  the  1988 
publication. 

Although  NRCS  had  originally 
intended  to  publish  these  specifications 
as  a  codified  regulation  under  7  CFR 


part  652.  it  has  been  determined  that  the 
guidance  included  within  this  notice  is 
advisory  in  nature,  not  regulatory. 
Therefore,  these  specifications  will  not 
appear  in  the  Code  of  Federal 
Regulations  as  a  rule. 

Discussion  of  the  Proposed 
Specifications 

The  Soil  Removal  section  provides 
guidance  on  the  identification  of  prime 
farmland  soils  where  a  published  survey 
is  not  available  and  outlines  how  a  soil 
scientist  should  proceed  with 
identifying  and  sampling  the  soils  to  be 
removed  for  later  replacement  and 
reconstruction.  This  section  identifies 
needed  documentation  of  field 
conditions,  including  rooting  zones; 
surface  reUef;  pre-mining  drainage 
conditions  (including  subsurface);  flood 
frequency;  physical,  chemical,  and 
morphological  soil  properties  of  the 
soils  to  be  removed;  and  the  equipment 
and  proceduj«s  to  be  used  in  soil 
removal.  The  soil  removal  specifications 
address  the  handling  of  the  various  soil 
horizons  encountered  on  prime 
farmland  and  the  procedures  to  be 
followed  if  substitute  materials  are  to  be 
used.  NRCS  recognizes  that  compaction 
of  prime  farmland  soils  during  removal 
and  reconstruction  is  a  significant  factor 
in  prime  farmland  reclamation  and, 
therefore,  the  specifications  include 
guidance  to  avoid  compaction  problems. 

In  the  Soil  Stockpiling  section.  NRCS 
recognizes  that  stockpiling  of  soil 

horizons,  while  not  the  preferred        

procedure  for  reclamation,  is  often 
necessary  because  of  weather 
conditions,  limitations  or  availability  of 
equipment,  or  the  reclamation  method 
utilized.  These  specifications  provide 
guidance  to  ensure  that  if  stockpiling  is 
utilized,  the  soil  resources  will  be 
protected  until  reconstruction  begins. 
This  section  provides  criteria  for 
stockpile  site  selection,  protection 
against  contamination  and  loss,  and 
temp>orary  distribution  if  long-term 
stockpiling  is  required. 

In  tne  Soil  Reconstruction  section. 
NRCS  incorporates  the  principle  of 
SMCRA  that  the  reclamation  of  prime 
farmland  requires  the  re-establishment 
of  the  pre-mining  productivity  of  the 
disturbed  soils.  'The  soil  reconstruction 
specifications  provide  a  framework 
which,  if  followed  and  the  required 
conditions  are  achieved,  should 
maximize  the  probability  that  the 
reconstructed  soil  will  achieve  the 
required  productivity. 

Many  ractors  contribute  to  the  pre- 
mining  productivity  of  prime  fermland. 
including  the  chemical  and  physical 
characteristics  of  the  soil  horizons,  the 
soil  depth,  the  soil  slope,  and  the 
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drainage  conditions.  Research  has 
shown  that  when  the  post-mining  soil 
characteristics  are  similar  to  the  pre- 
mining  characteristics,  pre-mining 
productivity  can  be  achieved. 

These  specifications  provide  for 
documentation  of  the  characteristics  of 
original  soil,  as  required  by  sections  507 
and  508  of  SMCRA.  30  U.S.C  1257  and 
1258.  and  provide  that  the  reconstructed 
soils  should  achieve,  as  best  as  possible, 
these  characteristics.  These 
specifications  provide  guidance  on  how 
to  utilize  pre-mining  information  in  the 
development  of  a  reconstruction  plan 
for  successful  reclamation.  This 
guidance  includes  provisions  regarding 
rooting  depths,  chemical  and  physical 
characteristics  of  the  soil  horizons,  and 
site  conditions.  These  specifications 
also  include  erosion  control  measures  to 
ensure  that  the  reconstructed  soils 
remain  in  place  after  reclamation. 

NRCS  has  attached  appendices  A  and 
B  for  information  and  compliance 
assistance  purposes.  These  appendices 
do  not  establish  an  obligation  not 
otherwise  imposed  by  rules  and 
regulations,  nor  do  they  detract  from 
obligations  imposed  by  other  rules  and 
regulations.  Appendix  A  contains 
information  describing  the  procedures 
for  determining  the  rooting  zone  of  the 
pre-mined  prime  farmland  soil. 
Appendix  B  contains  information 
describing  the  procedure  and 
quantitative  specifications  which  can  be 
used  to  evaluate  the  rooting  zone  of  the 
reconstructed  soil  in  relation  to  the  pre- 
mined  soil. 

Implementation  laeues 

It  is  important  that  the 
implementation  and  administration  of 
the  specifications  be  luiderstood  by 
everyone  with  an  interest  in  the 
successful  reclamation  of  surface  mined 
prime  farmlands.  Once  these 
specifications  are  finalized,  NRCS  will 
place  these  specifications  in  each  NRCS 
State  Office.  NRCS  will  send  copies  to 
each  State  Regulatory  Authority  (RA) 
and  each  OSM  office  so  that  the 
specifications  can  be  used  in  carrying 
out  their  responsibilities  for  prime 
farmland  reclamation. 

The  applicant  for  a  mining  permit  on 
prime  farmland  will  prepare  a 
reclamation  plan,  as  required  by 
sections  507  and  508  of  SMCRA.  30 
U.S.C.  1257  and  1258,  based  upon  the 
particular  prime  farmland  soils 

Eroposed  to  be  mined,  the  equipment  to 
B  used,  and  the  physical  characteristics 
of  the  site.  Because  these  conditions 
vary  considerably  among  sites,  the 
mining  and  reclamation  plans  will  also 
vary.  The  RA  must  rely  on  its  technical 
staff  to  assure  the  proposed  reclamation 


plan  will  likely  yield  the  required 
results.  The  RA  technical  staff  will 
utilize  the  NRCS  specifications  in 
making  their  recommendations  for 
approving,  disapproving,  or  revising  the 
proposed  reclamation  plan.  In  addition 
to  the  plan  review  by  the  RA  technical 
staff,  the  RA  will  consult  with  the  NRCS 
State  Conservationist  on  the  plan  prior 
to  a  final  decision.  The  NRCS  State 
Conservationist  will  review  and 
comment  on  the  proposed  reclamation 
plan  and,  if  the  plan  does  not  reflect 
NRCS  specifications,  the  NRCS  State 
Conservationist  will  suggest  appropriate 
plan  revisions  to  the  RA. 

The  RA  will  make  a  final  decision  on 
the  reclamation  plan  based,  in  part,  on 
its  review  of  NRCS  specifications  and 
consideration  of  conunents  received 
from  the  NRCS  State  Conservationist. 
The  decision  will  be  specific  to  the 
particular  permit  under  review. 

If  a  NRCs  State  Conservationist 
determines  that  a  revision  in  the  State 
reconstruction  specifications  is 
desirable,  then  NRCS,  in  consultation 
and  cooperation  with  the  RA,  will 
utilize  a  public  outreach  process  to 
obtain  comments  on  the  proposed 
revision.  Under  no  circumstances  will 
the  State  reconstruction  specifications 
be  less  effective  than  the  National 
specifications.  After  a  public  comment 
process,  including  publication  in  the 
Federal  Regiater  and  internal  review  by 
the  NRCS  and  RA,  the  NRCS  State 
Conservationist  will  incorporate  the 
changes  into  the  specifications  and 
distribute  them  to  the  NRCS  local 
offices  within  the  State  and  to  the  RA. 
The  RA  will  make  the  revised 
specifications  available  to  mine 
operators  and  other  interested  parties. 

Questions  and  Answers 

NRCS  lists  below  questions  related  to 
implementation  of  NRCS  s{>ecifications 
which  have  arisen  during  their 
development  along  with  answers  to 
those  questions. 

Question  1:  Are  the  RA's  required  to 
incorporate  the  NRCS  specifications 
into  their  approved  state  program 
through  the  formal  amendment  process? 

Answer:  The  RA  will  use  the 
specifications  in  making' their 
determinations  on  prime  farmland 
reclamation  plans,  but  they  are  not 
required  to  Iw  a  part  of  the  approved 
state  program. 

Question  2:  What  if  the  RA  decides 
not  to  incorporate  the  State 
Conservationist's  recommendations  into 
a  reclamation  plan? 

Answer:  The  RA  is  required,  under 
section  510(d)(1)  of  SMCRA.  30 
U.S.C.1260(d)(l].  to  consult  with  the 
State  Conservationist  and  to  consider 


any  suggested  revisions.  It  is  not 
mandatory  that  NRCS  recommendations 
be  adopted  on  the  permit  application 
and  reclamation  plan.  Under  the  OSM 
regulations.  30  CFR  823.15.  success  of 
prime  farmland  reclamation  is  based  on 
crop  production.  NRCS  specifications 
are  provided  to  aid  the  permittee  and 
RA  in  reviewing  and  approving 
reclamation  plans  and  in  achieving 
productivity  standards.  The 
specifications  are  not  performance 
standards.  Section  515(b)(7).  30  U.S.C. 
1265(b)(7).  sets  forth  the  general 
performance  standards  for  mining  and 
reclamation  activities  on  prime 
farmland.  Under  the  OSM  regulation, 
the  ultimate  standard  which  must  be 
met  is  the  production  standard.  The 
specifications  were  not  developed  to 
restrict  prime  fiarmland  reclamation,  but 
rather  to  provide  a  basis  upon  which  a 
prime  farmland  reclamation  plan  can  be 
developed.  A  reclamation  plan  that 
differs  fit>m  the  specification  can  be 
approved  if.  in  consultation  with  NRCS. 
the  RA  determines  that  a  plan  takes  into 
consideration  the  particular  soil 
conditions,  equipment,  and  mining 
reclamation  methods  applicable  to  a  site 
and  will  yield  the  desired  results. 

Question  3:  The  proposed 
specifications  would  require  permit 
applicanta  to  submit  information  which 
may  not  be  required  under  the  current 
RA  regulations  or  in  the  current  permit 
application  form.  What  will  be  required 
of  the  RA's  to  address  this  issue? 

Answer:  The  proposed  specifications 
allow  for  a  variety  of  options  in  the  area 
of  needed  information.  This  approach  is 
consistent  with  the  variable  site 
conditions,  mining  and  reclamation 
equipment,  and  procedures  inherent  in 
mining.  Individual  State  RA's  will 
determine  their  informational  needs 
using  the  NRCS  specifications.  Some 
RA's,  at  their  discretion,  may  wish  to 
change  permit  information 
requirementa. 

Question  4:  How  will  the  adoption  of 
the  NRCS  Soil  Reconstruction 
Specifications  change  the  manner  in 
which  prime  farmlauad  plans  are 
cturently  being  approved? 

Answer:  Adoption  of  these 
specifications  will  formaUze  the 
knowledge  and  expertise  that  NRCS  has 
brought  to  prime  farmland  reclamation 
for  over  20  years.  State  and  Federal  RA's 
and  mine  operators  have  always  relied 
upon  the  NRCS  for  technical  advice 
relating  to  prime  farmland 
reconstruction.  State  RA's  have  been 
required  to  consult  with  NRCS  on  every 
acre  of  non-exempted  prime  farmland 
which  has  been  mined  since  enactment 
of  SMCRA.  Many  State  RA's  with  a  large 
amount  of  prime  farmland  being  mined. 
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such  as  Illinois,  have  included  NRCS  in 
their  mine  plan  review  prior  to  the 
enactment  of  SMCRA.  Because  of  this 
long  relationship  and  prior  history  of 
consultation,  most  of  what  will  happen 
after  the  adoption  of  these  specifications 
will  not  be  new.  Formalization  of  the 
specifications  will  provide  a  written 
framework  developed  during  many 
years  of  experience  and  research,  from 
which  RA's  and  permittee  can  operate. 
The  specifications  will  be  available  to 
all  who  have  an  interest  in  prime 
farmland  restoration. 

Applicdbility. 

The  specifications  apply  to  the 
removal,  stockpiling,  replacement,  and 
reconstruction  of  soil  materials  during 
surface  coal  mining  and  reclamation 
operations  on  prime  farmland,  as 
defined  and  regulated  by  the  Surface 
Mining  Control  and  Reclamation  Act  of 
1977  (SMCRA).  30  U.S.C.  1201  et  sea. 

These  specifications  are  to  be  used  in 
conjunction  with  the  permanent 
program  performance  standards  of  the 
Office  of  Surface  Mining  Regulation  and 
Enforcement.  Department  of  the  Interior, 
which  are  set  forth  in  30  CFR  785.17, 
816.22.  and  part  823.  These 
specifications  apply  to  prime  farmlands 
as  defined  by  the  Secretary  of 
Agriculture  in  7  CFR  part  657  and 
historically  used  for  cropland. 

Definitions 

The  following  definitions  apply  to  all 
documenta  issued  in  accordance  with 
these  specifications,  unless  specified 
otherwise: 

Prime  farmland  means  that  land 
which  is  defined  by  the  Secretary  of 
Agricultiue  in  7  CFR  part  657  and 
which  has  been  historically  used  for 
cropland. 

Reclamation  Plan  means  the  part  of  a 
permit  application  that  details  the 
actions  a  mine  operator  will  take  to 
restore  the  area  to  be  mined  to  an 
approved  post-mining  land  use. 

Hooting  zon^  means  the  part  of  the 
soil  that  can  be  penetrated  by  plant 
roota.  The  rooting  zone  of  a  soil  can  be 
obtained  from  a  published  NRCS  soil 
survey  or  determined  in  the  field  by  a 
soil  scientist  in  accordance  with 
procedures. 

Soil  characteristics  mean  properties  of 
the  soil  which  can  be  described  or 
measured  by  field  or  laboratory 
observations,  such  as  color, 
temperature,  water  content,  structure. 
pH.  and  exchangeable  cations. 

Soil  morphology  meaas:  a.  The 
physical  constitution  of  a  soil  profile  as 
exhibited  by  the  kinds,  thickness,  and 
arrangement  of  the  horizons  in  the 
profile,  and  by  the  texture,  structure. 


consistence,  and  porosity  of  each, 
horizon:  or 

b.  The  visible  characteristics  of  the 
soil  or  any  of  ita  parte. 

State  regulatory  authority  means  the 
agency  in  each  State  which  has  the 
primary  responsibility  at  the  state  level 
for  administering  the  initial  or 
permanent  state  regulatory  program. 

Soi7  scientist  means  a  technical 
specialist  with  the  academic  credentials 
or  woric  experience  which  enables  the 
specialist  to  use  established  procedures 
to  collect  the  required  informaticm  about 
soils. 

Soil  survey  means  field  and  other 
investigations  which  restilt  in  a  map 
showing  the  geographic  distribution  of 
different  kinds  of  soils  and  an 
accompanying  report  that  describes, 
classifies,  and  interprets  such  soils  for 
use.  and  which  meeta  the  standards  of 
the  National  Cooperative  Soil  Survey 
and  the  procedures  of  the  USDA  as 
incorporated  by  reference  in  30  CFR 
785.17(c)(1). 

Soil  removal 

Specifications  for  Designating  Prime 
Farmland  Soils  for  Removal 

a.  A  soil  scientist  should  locate  and 
mark,  on  the  ground  and  on  the  plan 
map,  the  boundaries  of  prime  fiarmland 
soils  that  will  be  removed  during 
mining.  Prime  farmland  soils  on  the 
proposed  mining  site  will  be  identified 
from  a  pubUshed  NRCS  soil  survey.  If  a 
soil  survey  is  not  available  or  does  not 
provide  the  physical,  chemical,  and 
morphological  soil  properties  described 
in  30  CFR  785.17(c)(ii).  a  soil  scientist 
should  sample  and  document  those 
properties  for  the  identified  prime 
farznland  soils  using  the  following 
procedures: 

i.  Soil  laboratory  analysis  for  testing 
any  sample  will  use  the  procedures 
described  in  Soil  Survey  Investigations 
Report  No.  42. 

ii.  Identify  the  rooting  zone  of  the 
undisturbed  prime  fannland  soils  in  the 
reclamation  plan. 

iii.  Identify  the  original  topography  of 
prime  farmland  soils  to  be  mined  in  the 
reclamation  plan. 

iv.  Identify  the  pre-mining  surface 
and  internal  drainage  conditions, 
flooding  frequency,  and  surface  or 
subsurface  drainage  systems  of  the 
prime  fannland  in  the  reclamation  plan. 

v.  Identify  the  equipment  that  will  be 
used  for  soil  removal  in  the  reclamation 
plan. 

Specifications  for  Soil  Removal. 

a.  Soil  removal  should  be 
accomplished  with  adherence  to  the 
following  principles: 


i.  Minimize  pre-mining  compaction 
and  destruction  of  the  soil  structure  by 
using  equipment  that  will  have  the  least 
impact  on  the  natvuvl  soil. 

ii.  Route  soil  removal  equipment  and 
adjust  removal  depth  wdth  each  cycle  of 
that  equipment  to  minimize  the 
compaction  and  destruction  of  soil 
structure  in  the  natural  soil. 

iii.  Remove  the  topsoil  layer  (A.  AP. 
AE.  AB.  E  horizons  and.  where 
appropriate,  dark  noncalcareous  Bw  and 
Bt  horizons)  and,  if  there  is  not  a 
currently  or  recently  mined  area  to 
replace  the  topsoil,  place  it  in  a 
designated  stodqiile.  If  the  natural 
topsoil  layer  is  less  than  6-inches  thick, 
remove  the  top  6  inches  of  soil  and  treat 
it  as  topsoil.  'The  topsoil  of  prime 
farmlands  may  be  mixed  only  if  the 
resulting  topsoil  will  have  greater 
potential  productivity,  as  determined 
using  the  characteristics  set  forth  in 
Appendix  B.  than  the  prime  farmland 
topsoil  alone.  In  no  case  will  prime 
farmland  topsoil  be  mixed  writh  topsoil 
containing  rocks  larger  than  2mm. 

iv.  Remove  the  B  horizon  and/or  C 
horizon,  or  an  RA  approved  substitute 
rooting  medta  and.  if  there  is  not  a 
currently  or  a  recently  mined  area  to 
concurrently  place  the  rooting  media, 
place  it  in  a  designated  stockpile. 

V.  Soil  removal  should  occur  only  in 
water  state  classes  that  are  slightly  dry 
or  dryer,  as  defined  in  the  Soil  Survey 
Manual.  United  States  Department  of 
Agriculture.  Handbook  No.  18.  October 
1993. 

b.  Substitution  of  selected  overburden 
materials  for  any  portion  of  a  prime 
farmland  soil  is  subject  to  the 
regulations  in  30  CFR  785.17.  816.22. 
and  part  823.  Substitution  of  any 
material  fat  naturally  occurring  prime 
farmland  soils  should  be  approved  by 
the  RA.  in  consultation  with  the  NRCS. 
only  when  the  substitute  material  will 
have  a  clearly  demonstrated 
productivity  potential  equivalent  to  or 
higher  than  the  reconstructed  original 
soil  material.  This  will  be  based  on 
characteristics  outlined  in  Appendix  B. 

Soil  Stodqpiling 

Specifications  For  Stockpiling 

Stockpiling  is  permitted  only  if  the 
soil  removal  and  reconstruction 
operations  cannot  be  carried  out 
concurrently. 

a.  Stockpiled  materials  should: 

i.  Be  plMoed  on  a  stable  site  within  the 
permit  area; 

ii.  Be  protected  from  contaminants 
and  unnecessary  compaction  that  would 
interfiaie  with  revegetation: 

iii.  Be  protected  from  wind  and  water 
erosion  through  prompt  establishment 


57654 


Federal  Register /Vol.  63,  No.  208 /Wednesday.  October  28.  1998 /Notices 


and  maintenance  of  an  efiiBctive.  quick 
growing  vegetative  covo*  or  through 
other  measures  approved  by  the 
resulatory  authority;  and 

(iv)  Not  be  moved  until  required  for 
redistribution. 

b.  Where  long-term  surface 
disturbances  will  result  from  facilities, 
such  as  support  facilities  and 
preparation  plants,  and  where 
stockpiling  of  soils  would  be 
detrimental  to  the  quality  or  quantity  of 
those  soils,  the  RA  may  approve  the 
temporary  distribution  of  the  removed 
soil  materials  to  an  approved  site  within 
the  permit  area  to  enhance  the  current 
use  of  that  site  until  needed  for  later 
reclamation,  provided  that  diminish  the 
capability  of  host  site  and  the  soil 
material  will  be  retained  in  a  condition 
more  suitable  for  redistribution  than  if 
stockpiled. 

c.  Sites  subject  to  flooding  or  slippage 
are  to  be  avoided  for  stockpiling  of  soil. 
The  soil  survey  map  for  the  proposed 
stockpiling  site,  as  well  as  a  field 
investigation,  should  be  used  to 
determine  if  a  proposed  soil  stockpile 
location  will  be  subject  to  flooding  or 
sliopage. 

d.  Ponding  of  water  should  be 
avoided  on  aJl  stockpiles. 

e.  All  woody  vegetation  and  any  other 
materials  on  the  stockpile  site  that  may 
degrade  the  quality  of  stored  material  or 
interfere  with  placement  or  removal  of 
stockpiled  soils  should  be  removed. 

f.  Tne  topsoil  should  be  stockpiled 
separately  from  the  subsoil  or  approved 
substitute  material. 

g.  If  possible,  topsoil  and  subsoil 
stockpiles  should  not  be  located  on 
prime  farmland  soils.  If  prime  farmland 
must  be  used  as  a  stockpile  site,  actions 
should  be  taken  to  avoid  and  mitigate 
any  adverse  effects  such  as  compaction. 

Soil  Replacement  and  Racoaatmction 

Specifications  for  soil  replacement 
and  reconstruction  are  as  follows: 

a.  The  minimum  depth  of  soil  and 
substitute  soil  material  to  be 
reconstructed  should  be  48  inches:  or 
(1)  a  lesser  depth  equal  to  the  depth  of 
a  sub-surface  horizon  in  the  natural  soil 
that  inhibits  or  prevents  root 
penetration;  or  (2)  a  greater  depth  if 
determined  by  the  RA,  in  consultation 
with  the  ^4RCiS,  to  be  necessary  to 
restore  the  original  soil  productive 
capacity. 

0.  The  rooting  zone  of  the  pre-mining 
soils  will  be  used  as  a  basis  for 
determining  the  replacement  soil  depth. 
Appendix  A  provides  guidance  for 
establishing  the  pre-mining  rooting  zone 
depth.  The  depth  and  quality  of  the 
rooting  zone  of  the  reconstructed  prime 
Carmlarid  soils  should  be  equal  to  or 


greater  than  the  pre-mined  soil  rooting 
zone.  The  depth  and  quality  of  the 
replaced  subsoil  should  be  verified, 
udng  characteristics  in  Appendix  B, 
before  replacement  of  the  topsoil. 

c.  Topsoil,  or  the  approved  substitute 
materiad,  must4)e  returned  to  the  mined 
area  to  a  thickness  not  less  than  that  of 
the  pre-mined  topsoil  or  to  a  minimum 
of  6  inches  if  the  topsoil  before  niining 
was  less  than  6  inches  thick. 

d.  The  reconstructed  soil  should  have 
a  hydraulic  conductivity,  texture, 
porosity,  consistency,  penetration 
resistance,  and  other  physical  properties 
which  approximates  the  pre-mined  soil 
or  are  mere  favorable  for  plant  growth 
as  outlined  in  Appendix  B. 

e.  The  reaction  (pH)  and  other 
chemical  properties  of  the  major 
horizon  of  the  reconstructed  soil  must 
be  within  the  ranges  of  the  pre-mined 
soil  or  be  more  favorable  for  plant 
growth.  (Appendix  B  provides 
additional  guidance  on  desirable 
physical  and  chemical  properties  for  the 
reconstructed  soils). 

f.  Final  grading  of  the  reconstructed 
soil  should  provide  for  adequate  surface 
drainage  and  for  slope  gradients  within 
the  range  of  the  pre-mined  prime 
farmland  mapping  units.  In  semi-arid 
and  arid  regions,  surface  drainage 
patterns  and  slope  gradients  must  be 
reestablished  to  ensure  that 
reconstructed  prime  fumland  soils 
receive  approximately  the  same  amount 
of  surface  water  run-on  frtim  adjacent 
areas  as  they  did  in  their  pre-mined 
condition. 

g.  Soon  after  topsoil  replacement,  the 
soil  should  be  tilled  at  sufficient  depth 
to  encourage  root  and  water  penetration 
into  the  subsoil  to  reduce  runoff  and 
erosion. 

h.  Erosion  control  measures  contained 
in  the  approved  reclamation  plan 
should  be  implemented  immediately 
after  replacement  of  the  topsoil.  These 
erosion  control  measures  would  meet, 
at  a  minimum,  the  specifications  found 
in  Section  IV  of  the  local  NRCS  Field 
Office  Technical  Guide  for  seeding, 
mulching,  and  other  appropriate  erosion 
control  methods. 

All  field  observation  and  testing 
should  be  performed  by  a  soil  scientist 
or  persons  under  the  direction  of  a  soil 
scientist. 

Appendices 

Appendix  A:  Criteria  for  Determining 
pie-Mining  Rooting  TLone 

Soil  horizons  are  considered  as 
preventing  root  penetration  if  their 
physical  or  chemical  properties  or  water 
holding  capacity  cause  them  to  prevent 
penetration  by  roots  of  plants  conunon 


to  the  area.  Soil  features,  e.g.  tillage  pan. 
formed  during  mechanical  disturbance 
are  not  to  be  considered  as  root 
inhibiting  for  purposes  of  determining 
pre-mining  rooting  zaao. 

Most  prime  fiuinland  soils  have  a 
favorable  rooting  depth.of  at  least  48 
inches  and.  for  such  soils,  proper  soil 
reconstruction  to  this  depth  will  help  in 
the  restoration  of  productivity. 
However,  there  may  be  some  prime 
farmland  soils  for  which  reconstructicHi 
to  a  greater  depth  is  needed.  Where 
bedrock  or  approved  root  inhibiting 
horizons  are  at  a  depth  of  less  than  48 
inches,  reconstruction  is  thus  required 
to  a  lesser  depth.  Fragipans  or  other  root 
inhibiting  layers,  in  order  to  qualify  for 
exclusion  from  reconstruction,  must 
contribute  little  or  nothing  to  the 
productive  capacity  of  the  soil.  This 
contribution  must  be  less  than  0.06 
inches  per  inch  of  available  water 
capacity  to  qualify  for  such  exclusion. 

The  rooting  zone  of  the  prime 
farmland  soiU  before  mining  will  be 
determined  and  documented  in  the 
reclamation  plan.  The  rooting  zone  can 
be  obtained  from  published  soil  surveys 
or  field  determination. 

If  a  soil  survey  or  field  determination 
(observation  of  rooting  depth  in  an 
excavation)  is  not  used  to  determine  the 
rooting  zone,  the  following  guidelines 
will  be  used  to  determine  depth  (below 
20  inches)  to  a  root  inhibiting  soil  layer 
for  each  of  the  followiiig  factors. 

Sodium  Adsorption  Ratio  (SAR):  This 
is  a  measure  of  the  amount  of  sodium 
(Na  * )  relative  to  calcium  (Ca  * )  and 
magnesium  (Mg  '*' )  in  the  water  extract 
from  saturated  soil  paste.  SAR  is 
calculated  bom  the  following  equation: 


SAR  =  Na*/  ^(Ca**  +  Mg**)/2 

Soils  having  the  SAR  values  listed 
below  will  have  increased  dispersion  of 
organic  matter  and  clay  particles, 
reduced  permeability  and  aeration,  and 
a  degradati<m  of  soil  structure. 
SAR  Values 

A  value  of  greater  than  30  is  a  root 
inhibiting  soil  layer 

Electrical  Conductivity:  This  is  a 
measure  of  the  concentration  of  water 
soluble  salts  in  a  soil  (from  an  extract  of 
saturated  soil  paste)  and  is  used  to 
indicate  saline  soils.  High 
concentrations  of  neutraJ  salts  interfere 
with  the  absorption  of  water  by  plants 
because  the  osmotic  pressure  in  the  soil 
solution  is  higher  than  that  in  the  plant 
cells.  Salts  in  a  soil  layer  can  interfere 
with  the  exchange  capacity  of  nutrient 
ions,  thereby  resulting  in  nutritional 
deficiencies  in  plants.  Soils  having  the 
following  value  will  be  root  inhibiting: 
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A  value  of  greater  than  8  mmho/cm. 

Aluminum  Saturation:  Excess 
aluminum  restricts  plant  root 
penetration  and  proliferation  in  acid 
subsoils  by  decreasing  water  uptake  in 
plants.  Aluminum  toxicities  damage 
roots  to  the  extent  that  they  cannot 
absorb  adequate  water.  High 
concentrations  of  aluminum  are  linked 
to  adverse  interaction  with  other 
elements,  e.g.,  iron  and  calcium.  The 
relationship  of  aluminum  and  calciimi 
is  the  most  important  factor  affecting 
calcium  uptake  by  plants.  Aluminum 
toxicity  is  linked  to  phosphorus 
deficiency,  and  conversely,  aluminum 
tolerance  is  related  to  the  efficient  use 
of  phosphorus.  A  value  of  equal  to  or 
more  than  55  percent  aluminum 
saturation  for  cotton,  peanuts,  soybeans, 
and  other  similar  crops  and  equal  to  or 
more  than  60  percent  aluminum 
saturation  for  com,  wheat,  sorghum,  and 
other  similar  crops  is  a  root  inhibiting 
soil  layer  using  the  following  equation — 

Potassium  chloride  (KCl) 
extractable  aluminum 

NH40AC  Extractable  bases  +KC1 
extractable  aluminum 

Root  Inhibiting  Structures: 
Separations  between  structural  units 
that  allow  roots  to  enter  have  an  average 
spacing  of  more  than.  4  inches  on  the 
horizontal  dimension  before  being 
considered  root  inhibiting  structure. 
Any  of  the  following  soil  conditions 
will  be  considered  a  root  inhibiting  soil 
layer: 

Strong  subangular  blocky  larger  than 
4  inches  or,  moderate  subangular  blocky 
larger  than  4  inches  or. 

Strong  angular  blocky  larger  than  4 
inches  or,  moderate  angular  blocky 
larger  than  4  inches  or, 

Prismatic  larger  than  4  inches  or.  . 
columnar  larger  than  4  inches. 

Separations  between  structural  units 
that  allow  roots  to  enter  will  have  an 
average  spacing  of  more  than  4  inches 
on  the  horizontal  dimensions  before 
being  considered  a  root  inhibiting 
structure.  The  consistency  is  always 
firm  or  firmer.  The  kind  and  size  of 
structure  and  consistency  are  always 
evaluated  under  moderately  moist  or 
very  moist  conditions. 

Moist  Bulk  Density:  Bulk  density  is  an 
indicator  of  the  soil's  ability  for  root 
development,  both  vertically  and 
horizontally.  A  soil  having  moist  bulk 
density  equal  to  or  more  than  values 
shown  in  table  1  is  considered  having 
a  soil  root  inhibiting  layer: 


Table  l.— R(X)t-Limiting  Bulk  Den- 
sities FOR  Each  Family  Texture 
Class 


Family  texture  dass 


Sandy  

Coarse  loamy 

Fine  loamy  

Coarse  silty 

Fifw  silty 

Clayey: 

35-45%  day 
>45%  day  .... 


Rooting-lim- 

(6ng  bul( 

density^ 

cm3 


1.85 
1.80 
1.78 
1.79 
1.65 

1.58 
1.47 


Root  Permissive  Structure:  The 
reconstructed  soil  must  have  a  root 
permissive  structure  after  the  soil 
material  has  been  subject  to  the  passage 
of  at  least  1.5  pore  volumes  of  water  in 
excess  of  the  retention  at  15  bar  bringing 
all  parts  through  the  depth  of 
consideration  at  least  one  time  to  very 
moist  or  wet.  The  pore  volume  is 
obtained  by  multiplying  the  depth  zones 
by  the  water  holding  capacity  volume 
fi^ctions  to  follow:  stratified  by  family 
pariicle-size  class  excluding  the  effect  of 
those  larger  than  two  mm: 


Soi7  Strength:  Soil  strength 
measurements  with  the  deep-profile 
penetrometer  appear  to  be  a  viable 
parameter  for  assessing  rooting  depth  to 
root  inhibiting  soil  layer  when  chemical 
and  plant  nutritional  variables  are  not 
crop  yield-limiting  factors.  A  review  of 
the  literature  for  field  measurements  of 
soil  strength  over  a  period  of  about  15 
years  has  concluded  that  more  field 
measurements  are  needed  before  useful 
limits  of  soil  strength  can  be 
established. 

Appendix  B:  Desirable  Characteristics 
for  Physical  and  Chemical  Properties  of 
Reconstructed  Soils 

The  reconstructed  soils  should  have 
the  following  characteristics.  These 
characteristics  will  help  ensure  the 
success  of  meeting  the  performance 
standards.  Terms  used  in  this  Appendix 
are  explained  in  Appendix  A. 

All  rooting  media  must  meet  the 
following  chemical  and  physical 
properties  to  have  the  minimal  favorable 
environment  for  root  growth: 

Sodium  Adsorption  Ratio 


SAR  =  Na*/  J(Ca**+Mg**)/2 

SAR:  A  value  of  less  than  4. 

Electrical  Conductivity: 
A  value  of  less  than  4  mmho/cm. 

Aluminum  Saturation:  Aluminum 
saturation  value  of  less  than  20  percent 
for  cotton,  peanuts,  soybeans,  and  other 
similar  crops  and  less  than  35  percent 
aluminum  saturation  for  com,  wheat 
sorghum,  and  other  similar  crops  using 
the  following  equation — 


Potassium  chlorkie  (KCl) 
extractable  aluminum 

NH40AC  Extractable  bases  +KC1 
extractable  aluminum 


Family  partide  size* 

Volume 
traotinn 

Sandy ™. 

Coarse-k)amy — 

Fif>e-loamy  

Coarse-siRv    

0.10 
0.18 
0.20 
0.25 

Fif>e-S*v      

0.23 

Clavev 

0.15 

xIOO 


■Family  partide  size  dasses  defir>ed  in  Soil 
Taxorxxny  Agricutture  Handbook  436. 

Alternative  volume  fiactions  may  be 
substituted  if  doctmiented.  The  volume 
of  water  for  the  family  particle-size  class 
is  multiplied  by  the  thickness  of  the 
zone  and  the  amounts  of  zones  are 
added  through  to  48  inches.  Under  rain 
fed  conditions,  the  water  addition  is 
taken  as  the  aggregate  of  successive 
mcMithly  positive  differences  between 
precipitation  and  the  evapotranspiration 
as  computed  by  an  acceptable  method. 
Figtire  1  is  a  method  for  determination 
of  soluble  salts  and  percent  sodium 
bom  extract  for  identifying  dispersive 
soils.  Irrigation  should  be  considered 
when  precipitation  is  insufficient  to 
subject  the  reclaimed  soil  to  the  passage 
of  at  least  one  pore  volume  of  water 
while  all  parts  of  the  soil  are  very  moist 
or  wet.  The  water  added  must  not 
change  the  soil  solution  chemistry  from 
indicative  of  dispersion  (zone  A  in 
figure  1)  to  non-dispersive  (zone  B). 

Figure  1.  The  field  of  percent  sodium 
and  total  dissolved  solids,  both  for  the 
satiuation  extract,  divided  into  a  non- 
dispersive  part  (zone  A),  a  dispersive 
part  (zone  B),  and  a  transitional  part 
(zone  C).  From  Flanagan.  C.P.  and 
G.G.S.  Holmgren.  1977.  Field  methods 
for  determination  of  soluble  salts  and 
percent  sodium  from  extract  for 
identifying  dispersive  soils.  Am.  Soc. 
Test  Mat.  STP  623.  Reference  Address: 
American  Society  for  Testing  and 
Materials  (ASTM).  100  Barr  Harbor 
Drive,  West  Conshohcken.  PA  19428- 
2959 
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Moist  Bulk  density  is  an  indicator  of 
the  soil's  ability  for  root  development, 
both  vertically  and  horizontally.  Table  2 
has  values  for  bulk  densities  for  use 
during  reclamation  of  mined  soils  by 


family  soil  texture  classes  for 
nonlimiting  to  rooting,  critical  to 
rooting,  and  root-limiting.  As  a  general 
rule,  reclaimed  soils  do  not  have 
continiiity  of  pores  or  interpedal  voids: 


therefore,  values  in  table  2  are  important 
consideration  during  the  reconstruction 
and  reclamation  of  mined  soils. 


Table  2.— Nonumuinq.  Critical,  and  Root-Limiting  Bulk  Densities  for  Each  Family  Texture  Class 


Family  texture  class 


Nonimiling 
twk  density 


Critical  buk 
density  g^ctn^ 


Rootino-lfTiit- 
ingtxat  den- 
sity 


Sandy  

Coarse  loamy 

r  Vis  lOBfity  •■••■•••■•! 

Coarse  silty 

Fine  silly  

Clayay: 

35-45%  day 
>«5%clay  ... 


1.60 
1.50 
1.46 
1.43 
1.34 

1.40 
1.30 


1.69 
1.63 
1.67 
1.67 
1.54 

1.49 
1.39 


1.85 
1.80 
1.78 
1.79 
1.66 

1.58 
1.47 


Caution — Because  of  the  diversity  of 
soil  texture,  rock  fragments,  climate, 
mining  equipment,  and  other  variables 
during  reclamation,  moist  bulk  density 
values  are  only  a  giiide.  In  spite  of 
overall  high  bulk  density,  there  are 
cases  where  good  root  deployment  and 
targeted  crop  yields  have  been  achieved, 
m^nly  because  the  pattern  of  pore 
spaces  was  Csvorable.  On  the  other 
hand,  there  are  cases  in  which  the 
overall  bulk  density  is  not  high  and 
good  root  deployment  was  expected,  but 
a  very  thin  highly  compacted  layer  that 
could  not  be  detected  in  a  standard  test 
method  prohibited  the  entry  of  plant 
roots. 

Soil  Strength:  Soil  strength  is  highly 
correlated  to  crop  yields  on  reclaimed 
and  reconstructed  mined  soils.  The 
response  is  curvilinear  %vith  crop  yield 


decreasing  as  soil  strength  increases. 
There  appears  to  be  a  lower  and  upper 
thresholds  to  the  effect  of  soil  strength 
on  crop  yield. 

The  mechanical  impedence  is  at  a 
minimum  at  or  near  10  PSI.  Therefore, 
the  rooting  voliune  does  not  change 
dramatically  below  the  level  of  100  PSI. 
Soil  strength  with  150  PSI  range  begins 
to  impact  rooting,  and  in  the  range  of 
280  PSI  is  root-luting.  Even  though  a 
reconstructed  mined  soil  has 
nonlimiting  soil  strength  for  rooting,  a 
significant  difference  in  crop  yield  may 
occur  compared  to  the  soils  on  the 
permit  area  prior  to  mining.  It  must  be 
understood  that  the  quality  of  subsoil 
material,  which  is  replaced  during 
reconstruction  and  reclamation  as  well 
as  reclamation  practices,  will  become  a 
dominate  influence  to  any  further 


increase  in  yield  for  soils  having  non- 
limiting  soil  strength.  The  PSI  values  are 
determined  by  inserting  into  the  soil 
profile  a  3/4  inch  rod  with  a  300  right 
circular  cone  point  welded  to  the  end  of 
the  rod. 

Signed  at  Washington,  D.C  on  October  15. 
1998. 

Pearlies.  Reed. 

Chief,  Natural  Resources  Conservation 
Savice. 

(FR  Doc.  9»-28467  Filed  10-27-98;  8:45  am] 
sauNQ  oooK  3«ia-ie-p 


DEPARTMENT  OF  COMMERCE 

Membership  of  the  Depertmental 
Performance  Review  Board 

agency:  Department  of  Commerce. 
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ACTION:  Notice  of  membership  of 
Departmental  Performance  Review 
Board. 

summary:  In  accordance  with  5  U.S.C. 
4314(c)(4),  DOC  aimounces  the 
appointment  of  persons  to  serve  as 
members  of  the  Department 
Performance  Review  Board  (DPRB).  The 
DPRB  is  responsible  for  reviewing 
performance  appraisals  and  ratings  of 
Senior  Executive  Service  (SES)  members 
and  serves  as  the  higher  level  review  for 
executives  who  report  to  an  appointing 
authority.  Such  reviews  are  conducted 
only  at  the  executive's  request.  The 
appointment  of  these  members  to  the 
DPRB  will  be  for  periods  of  24  months. 

EFFECTIVE  DATE:  The  effective  date  of 
service  of  appointees  to  the 
Departmental  Performance  Review 
Board  is  October  1. 1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Deborah  Jefferson,  Executive  Resources 
Program  Manager,  Office  of  Human 
Resources  Management,  Office  of  the 
Director.  14th  and  Constitution  Avenue. 
N.W..  Washington.  D.C.  20230.  (202) 
482-8075. 

SUPPLEMENTARY  INFORMATION:  The 
names,  positions  titles,  and  type  of 
appointment  of  the  members  of  the 
DPRB  are  set  forth  below  for 
organization. 

Chief  of  Staff  and  Chief  Financial  Officer  and 
Assistant  Secretary  for  Administration 

Erias  A.  Hyman,  Senior  Advisor  to  the 
Deputy  Secretary  and  Counselor 

Pamice  Green,  Director,  Office  of  White 
House  Ijaison 

Suellen  P.  Hamby,  Chief  Strategy  Officer 

K.  David  Holmes,  Jr.,  Deputy  Assistant 
Secretary  for  Security 

General  Counsel 

Kathryn  R.  Lunney,  Deputy  General  Counsel 
Barbara  S.  Fredericlcs,  Assistant  General 
Counsel  for  Administration 

Economics  and  Statistics  Administration 

James  L  Price,  Chief  Economist 
James  K.  White,  Executive  Director  for 

Economic  Affairs 
William  G.  Barron,  Jr.,  Deputy  Under 

Secretary  or  Economic  Afiairs 
Marvin  D.  Raines,  Associate  Director  for 

Field  Operations 
Rosemary  D.  Marcuss,  Deputy  Director 
Cyimthia  Z.F.  Clark,  Associate  Director  for 

Methodology  and  Standards 

Technology  Administration 

James  Albus,  Chief,  Intelligent  Systems 

Division 
Keith  Calhoun-Senghor,  Director,  Office  of 

Air  and  Space  Conmiercialization 
William  Ott,  Deputy  Director,  Physics 

Laboratory 
Rosalie  Reugg,  Director,  Economic 

Assessment  Office 
Henry  C.  Watera,  Director  of  Marlceting 


Willie  E.  May.  Chief,  Analytical  Chemistry 

Division 
Laura  J.  Powell,  Director,  Advanced  ^ 

Technology  Program 

National  Telecommunications  and 
Information  Administration 

Bemadett  McGuire-Rivera,  Associate 

Administrator 
Shirl  G.  Kinney,  Deputy  Assistant  Secretary 

for  Administration 

Economic  Development  Administration 

Chester  J.  Struab,  Jr.,  Deputy  Assistant 

Secretary 
Pedro  Garza,  Southwest  Regional  Director 

International  Trade  Administration 

Charles  M.  Ludolph,  Deputy  Assistant 

Secretary  for  Europe 
Majory  E.  Searing,  Deputy  Assistant 

Secretary  for  Japan 
Johnathan  C  Menes,  Director,  Office  of  Trade 

and  Economic  Analysis 
Susan  H.  Kuhbach.  Senior  Director, 

Antidumping  and  Countervailing 

Enforcement  Group 
Leslie  R.  Doggett,  Deputy  Assistant  Secretary 

for  Tourism  Industries 
Edward  J.  Casselle,  Senior  Advisor 
Mary  F.  Kiichner,  Deputy  Assistant  Secretary 

Cot  Export  Promotion  Services 

National  Ocean  and  Atmospheric 
Administration 

Susan  B.  Fruchter,  Counselor  to  the  Under 

Secretary 
William  B.  Wheeler,  Director,  Office  of 

Legislative  AfEurs 
Sally  J.  Yoszell,  Deputy  Assistant  Secretary 
Nancy  M.  Foster,  Assistant  Administrator  for 

Ocean  Service  and  Coastal  Zone 

Management 
Irwin  T.  David,  Chief  Financial  Officer/Chief 

Administrative 
OfBcer  Jay  S.  Johnson,  Deputy  General 

Counsel  for  Fisheries,  &iforc8ment  and 

Regions 
Stewart  S.  Remer,  Director  for  Himun 

Resources  Management 
Louisa  Koch,  Deputy  Assistant 

Administrator,  Office  of  Oceanic  and 

Atmospheric  Research 

Patent  and  Trademark  Office 

Robert  M.  Anderson,  Deputy  Assistant 

Commissioner  for  Trademarlcs 
Janice  A.  Howell,  Patent  Examining  Group 

Director 

Bureau  of  Export  Administration 

Eileen  M.  Albanese,  Director,  Office  of 

Exporter  Services 
Steven  C  Goodman,  Director,  Office  of 

Chemical  and  Biological  Controls  and 

Treaty  Compliance 
Dexter  M.  Price,  Director,  Office  of 

Antiboycott  Compliance 

Dated:  October  22, 1998. 
Deborah  lefierson. 
Executive  Secretary,  DPRB. 
(FR  Doc.  98-28898  Filed  10-27-98;  8:45  am] 
■ajJNQ  OOOC  361 


DEPARTMENT  OF  COMMERCE 

International  Trade  AdmlniatraUon 

Antidumping  and  Countervailing  Duty 
Proceedings,  Aseeeamentof 
Antidumping  Dulles:  Nottoe  of 
Extension  of  Due  Data  for  tlie 
Submission  of  Comments 

AGENCY:  Import  Administration, 
International  Trade  Administration. 
Department  of  Commerce. 
ACTION:  Notice  of  extension  of  due  date 
for  the  submission  of  comments. 
FOR  FURTHER  SIFORMATION  CONTACT:  Joan 
L.  MacKenzie,  Senior  Attcvney,  Office  of 
the  Chief  Counsel  for  Import 
AdministraticHi,  (202)  482-1310,  or 
Laurie  Parkhill,  Director,  Office  3, 
Import  Administration.  (202)  482-4733. 
SUPPLEMENTARY  SIFORMATION:  On 
October  15, 1998,  the  Department  of 
Commerce  (the  Department)  published 
Antidumping  and  Countervailing  Duty 
Proceedings:  Assessment  of 
Antidumping  Duties  in  the  Federal 
Roister  (63  FR  55361).  In  that  notice 
the  Department  announced  a 
clarification  of  19  CFR  351.212(c),  the 
automatic-liquidation  regulation,  and 
invited  the  public  to  submit  comments 
by  October  30, 1998,  on  the  proposed 
clarification.  We  have  received  a  request 
to  extend  the  comment  period. 
In  response  to  the  request  for 
additional  time  to  comment,  we  are 
extending  the  due  date  for  the 
submission  of  comments.  The  revised 
due  date  for  comments  is  November  13. 
1998.  Parties  should  address  written 
comments  to  Rc^iert  S.  LaRussa, 
Assistant  Secretary  for  Import 
Administration,  Dockets  Center,  Room 
1870,  Pomsylvania  Avenue  and  14th 
Street,  N.W.,  Washington,  D.C  20230, 
Attention:  Laurie  PaiUiill,  Comment  on 
Automatic  Liquidation. 

Robert  S.LaKiMaa. 

Assistant  Secretary  for  Import 
Administration. 

Dated:  October  21, 1998. 
[FR  Doc.  98-28892  Filed  10-27-98:  8:45  am) 

■auNQCooc  3si»-oa-r 


DEPARTMENT  OF  COMMERCE 

National  Oceenic  and  Atmoapheric 
Administration 

PJ>.  1016S0Q) 

FIshsries  of  the  Northsaitam  United 
Statea;  Adanlic  Surf  Clam  and  Ocean 
Quahog  Fisheries;  Nodes  Thst  Vendor 
WIN  Provide  1999  Cage  Tags 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS).  National  Oceanic  and 
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Atmospheric  Administration  (NOAA). 

Commerce. 

ACTION:  Authorization  of  vendor  to 

provide  1999  cage  tags. 

•mMURY:  NMFS  informs  surf  clam  and 
ocean  quahog  allocation  owners  that 
they  will  be  required  to  purchase  their 
1999  cage  tags  from  a  vendor. 
ADDRESSES:  Written  inquiries  may  be 
sent  to  Tom  Warren.  Northeast  Regional 
Office,  NMFS,  One  Blackburn  Drive, 
Gloucester.  MA  01930-3799. 
FOn  FUflTMER  MFOMMTION  CONTACT:  Tom 
Warren,  Fishery  Management  Specialist. 
(978) 281-9347. 

SUPPLEMENTARY  MFORMATKM:  The 
Atlantic  Surf  Clam  and  Ocean  Quahog 
Fisheries  regulations  st  50  CFR 
648.75(b)  authorize  the  Regional 
Administrator,  Northeast  Region. 
NMFS,  to  specify  in  the  Federal 
Regiatar  a  vendor  from  whom  cage  tags, 
required  under  the  management  plan, 
shall  be  purchased.  Notification  is 
hereby  given  that  National  Band  and 
Tag  Company  of  Nevrport,  KY,  is  the 
authorized  vendor  of  cage  tags  required 
for  the  1999  Federal  surf  clam  and 
ocean  quahog  fisheries.  Detailed 
instructions  for  purchasing  these  cage 
tags  will  be  provided  in  a  letter  to 
allocation  owners  within  the  next 
several  weeks. 

OatMi:  October  22, 1098. 

Acting  Director,  Office  of  Sustainable 
Pishvies,  National  Marine  Fisheries  Service. 
(PR  Doc  98-28863  FUed  10-27-98:  8:45  ami 


DEPARTMEHT  OF  COMMERCE 

Mallnnsl  Ooaanic  and  Atmosohorlc 
AtlinlnlsUBdon 

[Doekel  No.  SS0S0S232-S2»-O1 
L0.( 
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RnancW  Asaistano*  for  Raaaafch  and 
Dawalopwiant  Pro|acta  In  ttM  QuH  of 
Mwdco  and  Off  ttw  U.8. 8o«ilh  Atlantic 
Coastal  SMm;  Marina  FiahariM 
lnHiatlv«(MARFIN) 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA). 
Department  of  Commerce  (DOC). 
ACTION:  Notice. 

summary:  Subject  to  the  availability  of 
funds.  NMFS  will  continue  MARFIN  to 
assist  persons  in  carrying  out  research 
and  development  projects  that  optimize 
the  use  of  fisheries  in  the  Gulf  of  Mexico 
and  off  the  South  Atlantic  States  of 


North  Carolina.  South  Carolina,  Georgia, 
and  Florida  involving  the  U.S.  fishing 
industry  (recreational  and  commercial), 
including  fishery  biology,  resource 
assessment,  socio-economic  assessment, 
management  and  conservation,  selected 
harvesting  methods,  and  fish  handling 
and  processing.  NMFS  issues  this  notice 
describing  the  conditions  under  which 
applications  will  be  accepted  and 
selected  for  funding.  Areas  of  emphasis 
for  MARFIN  were  formulated  from 
recommendations  received  bom  non- 
Federal  scientific  and  technical  experts 
and  frtim  NMFS  research  and  operations 
officials. 

DATES:  Applications  for  funding  under 
this  program  will  be  accepted  between 
October  28. 1998.  and  5  p.m.  eastern 
daylight  time  on  December  28. 1998. 
Applications  received  after  that  time 
will  not  be  considered  for  funding.  No 
facsimile  applications  will  be  accepted. 
ADDRESSES:  Send  appUcations  to:  Ellie 
Francisco  Roche.  Qiief.  State/Federal 
Liaison  Office.  Southeast  Regional 
Office.  NMFS.  9721  Executive  Center 
Drive.  N..  St.  Petersburg.  FL  33702. 
FOR  FURTHER  aiFORMATION  CONTACT:  Ellie 
Francisco  Roche.  727-570-5324. 
SUPPLEMENTARY  INFORMATKM: 

L  Authortty 

The  Secretary  of  Commerce 
(Secretary)  is  authorized  under  15 
U.S.C  713c-3(d)  to  carry  out  a  national 
program  of  research  and  development 
addressed  to  such  aspects  of  U.S. 
fisheries  as  harvesting,  processing, 
marketing  and  associated 
infrastructures,  if  not  adequately 
covered  by  projects  assisted  under  15 
U.S.C  713c-3(c).  as  the  Secretary  deems 
appropriate. 

n.  Catalog  of  Federal  Domestic 


This  program  is  described  in  the 
"Catalog  of  Federal  Domestic 
Assistance"  (CFDA)  imder  program 
number  11.433.  Marine  Fisheries 
Initiative. 

m.  Program  Daacription 

MARFIN  is  a  competitive  Federal 
assistance  program  that  promotes  and 
endorses  programs  that  seek  to  optimize 
research  and  development  benefits  frt>m 
U.S.  marine  fishery  resources  through 
cooperative  efforts  that  involve  the  best 
research  and  management  talents  to 
accompbsh  priority  activities:  Projects 
funded  under  MARFIN  are  focused  into 
cooperative  efforts  that  provide  answers 
for  fishery  needs  covered  by  the  NMFS 
Strategic  Plan,  available  from  the 
Southeast  Regional  Office  (see 
ADDRESSES),  partioilarly  those  goals 


relating  to  rebuilding  overfished  marine 
fisheries,  maintaining  currently 
prodtictive  fisheries,  and  integrating 
conservation  of  protected  species  and 
fisheries  management 

Emphasis  wul  be  placed  upon 
funding  projects  that  have  the  greatest 
probabiUty  of  recovering,  maintaining, 
improving,  or  developing  fisheries; 
improving  the  understanding  of  factors 
affecting  recruitment  success;  and/or 
generating  increased  values  and 
recreational  opportunities  from 
fisheries.  Projects  will  be  evaluated  as  to 
the  likelihood  of  achieving  these 
benefits  through  both  short-  and  long- 
term  research  efforts,  with  consideration 
given  to  the  magnitude  of  the  eventual 
economic  or  sodlEd  benefits  that  may  be 
realized.  Short-term  projects  that  may 
yield  more  immediate  benefits  and 
projects  yielding  longer-term  benefits 
will  receive  eqiul  consideration. 

IV.  Funding  Availability 

This  solicitation  announces  that 
funding  of  approximately  $1.10  million 
may  be  avaiuble  in  fiscal  yeer  (FY) 
1999.  MARFIN  financial  assistance 
started  in  FY  1986  for  financial 
assistance  to  conduct  research.for 
fishery  resources  in  the  Gulf  of  Mexico 
and  off  the  South  Atlantic  states  of 
North  Carolina.  South  Carolina.  Georgia, 
and  Florida.  There  is  no  guarantee  that 
sufficient  funds  wdll  be  available  to 
make  awards  for  all  approved  projects. 

Project  proposals'acoepted  for  funding 
for  a  project  period  over  1  year  that 
include  multiple  project  components 
and  severable  tasks  to  be  funded  during 
each  budget  period  will  not  onnpete  for 
funding  in  subsequent  budget  periods 
within  the  approved  project  period. 
However,  funding  for  subsequent 
project  components  is  contingent  upon 
the  availability  of  funds  from  Congress 
and  satisfactory  perfonnance  and  will 
be  at  the  sole  discretion  of  the  agency. 
Publication  of  this  notice  does  not 
obligate  NMFS  to  award  any  specific 
cooperative  agreement  or  to  commit  all 
or  any  parts  of  the  available  funds. 

V.  Matching  Requirements 

Applications  must  reflect  the  total 
budget  necessary  to  accomplish  the 
project,  including  contributions  and/or 
donations.  Cost-sharing  is  not  required 
for  the  MARFIN  program.  However, 
cost-sharing  is  encouraged  and.  in  case 
of  a  tie  in  considering  proposals  for 
funding,  cost-sharing  may  affect  the 
final  decision.  The  ^owability  of  all 
cost-sharing  will  be  determined  on  the 
basis  of  guidance  provided  in  applicable 
Federal  cost  principles.  If  an  applicant 
chooses  to  cost-shaire,  and  if  that 
application  is  selected  for  funding,  the 
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applicant  will  be  bound  by  the 
percentage  of  the  cost  share  reflected  in 
the  cooperative  agreement  award. 

The  non-Federal  share  may  include 
the  value  of  in-kind  contributions  by  the 
applicant  or  third  parties  or  funds 
received  from  private  sources  or  frt>m 
state  or  local  governments.  Federal 
funds  may  not  be  used  to  meet  the  non- 
Federal  share  of  matching  funds,  except 
as  provided  by  Federal  statute.  Third 
party  in-kind  contributions  may  be  in 
the  form  of,  but  are  not  limited  to. 
personal  services  rendered  in  carrying 
out  functions  related  to  the  project  and 
use  of  real  or  personal  property  owned 
by  others  (for  which  consideration  is  not 
required)  in  carrying  out  the  projects. 
NMFS  must  contribute  at  least  50 
percent  of  total  project  costs,  as 
provided  by  statute.  15  U.S.C.  713c- 
3(c)(4)(B). 

The  total  cost  of  a  project  begins  on 
the  effective  award  date  of  an 
authorized  cooperative  agreement 
between  the  applicant  and  the  NOAA 
Grants  Officer  and  ends  on  the  date 
specified  in  the  award.  Accordingly, 
costs  incurred  either  in  the  development 
of  a  project  or  the  financial  assistance 
application  or  in  time  expended  in  any 
subsequent  discussions  or  negotiations 
prior  to  the  awrard  are  neither 
reimbursable  nor  recognizable  as  part  of 
the  recipient's  cost  share. 

VL  Type  of  Fonding  Instroment 

The  cooperative  agreement  has  been 
determined  to  be  the  appropriate 
funding  instrument  NMFS  is 
substantially  involved  in  developing 
program  research  priorities,  conducting 
cooperative  activities  with  recipients, 
and  evaluating  the  performance  of 
recipients  for  effectiveness  in  meeting 
national  and  regional  goals  for  fishery 
research  in  the  southeastern  United 
States. 

Vn.  Eligibility  Criteria 

,  A.  Applications  for  cooperative 
agreements  for  MARFIN  projects  may  be 
made,  in  accordance  with  the 
procedures  set  forth  in  this  notice,  by: 

1.  Any  individual  who  is  a  citizen  or 
national  of  the  United  States  or  a  citizen 
of  the  Republic  of  the  Marshall  Islands. 
Republic  of  Palau.  or  the  Federated 
States  of  Micronesia. 

2.  Any  corporation,  partnership,  or 
other  entity,  non-profit  or  otherwise,  if 
such  entity  is  a  citizen  of  the  United 
States  within  the  meaning  of  section  2 
of  the  Shipping  Act,  1916,  as  amended 
(46  U.S.C  802).  Colleges,  universities, 
and  game  and  fish  departments  of  the 
several  states  are  included  in  this 
eligibility  criteria. 


DOC/NOAA/NMFS  are  committed  to 
cultviral  and  gender  diversity  in  their 
programs  and  encour^e  women  and 
minority  individuals  and  groups  to 
submit  appUcations. 

B.  Federal  agencies,  Federal 
instrumentalities,  including  Regional 
Fishery  management  Councils  and  their 
employees,  Federal  employees, 
including  NOAA  employees  (full-time, 
part-time,  and  intermittent  personnel  or 
their  immediate  families),  and  NOAA 
offices  or  centere  are  not  eligible  to 
submit  an  application  under  this 
solicitation  or  aid  in  the  preparation  of 
an  application  during  the  60-day 
solicitation  period,  except  to  provide 
information  about  the  MARFIN  program 
and  the  priorities  and  procedures 
included  in  this  solicitation.  However, 
NOAA  employees  are  permitted  to 
provide  information  about  ongoing  and 
planned  NOAA  programs  and  activities 
that  may  have  implication  for  an 
application.  Potential  applicants  are 
encouraged  to  contact  Ellie  Francisco 
Roche  at  the  NMFS  Southeast  Regional 
Office  (see  ADDRESSES)  for  infonnation 
on  NOAA  programs. 

Vm.  Award  Period 

The  award  period  for  the  pn^ect  may 
be  more  than  1  year  consisting  of  one. 
two,  or  three  budget  periods  that 
correspond  to  the  funding  for  the 
proposed  project  components.  The 
awud  poiod  will  depend  upon  the 
duration  of  funding  requested  by  the 
applicant  in  the  Application  for  Federal 
Assistance,  the  decision  of  the  NMFS 
selecting  official  on  the  amount  of 
funding,  the  results  of  post-selecticm 
negotiations  between  the  applicant  and 
NOAA  officials,  and  pre-award  review 
of  the  application  by  NOAA  and  DOC 
officials.  Normally,  each  budget  period 
may  be  no  more  than  12  months  in 
duration.  NOAA  policy  limits  the  total 
duration  of  a  project  to  3  yeara. 

K.  Indirect  Costs 

The  Project  Budget  form  may  include 
an  amount  for  indirect  costs  if  the 
applicant  has  an  established  indirect 
cost  rate  with  the  Federal  government. 
The  total  dollar  amount  of  the  indirect 
costs  proposed  in  an  application  under 
this  program  must  not  exceed  the 
indirect  cost  rate  negotiated  and 
approved  by  a  cognizant  Federal  agency 
prior  to  the  proposed  effective  date  of 
the  award,  or  100  percent  of  the  total 
proposed  direct  costs  dollar  amount  in 
the  application,  whichever  is  less.  The 
Federal  share  of  the  indirect  costs  may 
not  exceed  25  percent  of  the  total 
proposed  direct  costs.  Applicants  with 
approved  indirect  cost  rates  above  25 
percent  of  the  total  proposed  direct 


costs  may  use  the  amount  above  the  25- 
percent  level  up  to  the  100-percent 
level  as  part  of  the  non-Federal  share.  If 
applicable,  a  copy  of  the  current, 
approved,  negotiated  indirect  cost 
agreement  with  the  Federal  government 
must  be  included  in  the  appUcation. 

X.  Profit  or  Fees 

Profit  or  management  fees  paid  to  for- 
profit  or  commercial  organization 
grantees  are  allowable  at  the  discretion 
of  NOAA.  However,  they  shall  not 
exceed  7  percent  of  the  total  estimated 
direct  costs.  There  must  be  no  profit  or 
fees  to  the  recipient  in  any  overhead 
charge.  Payment  of  fees  or  profit  must 
be  subject  to  successful  completion  of 
project  objectives. 

XL  Application  Fonns  and  Kit 


Before  submitting  an  appUcaticm 
under  this  program,  applicants  should 
contact  the  NMFS  Southeast  Regional 
Office  for  a  copy  of  this  solicitation's 
MARFIN  Application  Package  (see 
ADDRESSES). 

Applications  for  project  funding 
unifer  this  program  must  be  complete 
and  in  accordance  with  instructions  in 
the  MARFIN  Application  Package.  They 
must  identify  the  principal  participants 
and  include  copies  of  any  agreements 
describing  the  specific  tasks  to  be  — 

perfbnned  by  participants.  Project 
applications  shotild  give  a  clear 
presentation  of  the  proposed  vroA,  the 
methods  for  carrying  out  the  project,  its 
relevance  to  managing  and  enhancing 
the  use  of  Gulf  of  Mexico  and/or  South 
Atlantic  fishery  resources,  and  cost 
estimates  as  thiey  relate  to  specific 
aspects  of  the  project.  Bud^ts  must 
include  a  detailed  breakdown,  by 
category  of  expenditures,  with 
appropriate  justification  for  both  the 
Federal  and  non-Federal  shares. 
Applicants  should  not  assume  prior 
knowledge  on  the  part  of  NMFS  as  to 
the  relative  merits  of  the  project 
described  in  the  application. 
Applications  are  not  to  be  bound  in  any 
manner  and  must  be  printed  ooly  on 
one  side  of  eadi  sheet  of  paper.  All 
incomplete  applications  will  be 
returned  to  the  applicant.  Ten  copies 
(one  original  and  nine  copies)  of  each 
application  are  required  and  should  be 
submitted  to  the  NMFS  Southeast 
Regional  Office,  State/Federal  Liaison 
Office  (see  ADDRESSES).  OMB  has 
approved  10  copies,  under  Approval 
#0648-0175. 

Xn.  Proiect  Fnnding  Priorities 

Proposals  for  FY  1999  should  exhibit 
famiUarity  with  related  woric  that  is 
completed  or  ongoing.  Where 
appropriate,  proposals  should  be  midti- 
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disciplinary.  Coordinated  efforts 
involving  multiple  institutions  or 
persons  are  encouraged.  The  areas  of 
special  emphasis  are  listed  here,  br.t 
proposals  in  other  areas  will  be 
considered  on  a  funds-available  basis> 

In  addition  to  referencing  specific 
area(s)  of  special  interest  as  listed 
below,  proposals  should  state  whether 
the  research  will  apply  to  the  Gulf  of 
Mexico  only,  the  South  Atlantic  only,  or 
to  both  areas.  Successful  applicants  may 
be  required  to  collect  and  manage  data 
in  accordance  with  standardized 
procedures  and  formats  approved  by 
NMFS  and  to  participate  with  NMFS  in 
specific  cooperative  activities  that  will 
be  determined  by  consultations  between 
NMFS  and  successful  applicants  before 
project  grants  are  awardeid.  All 
recipients  of  financial  assistance  under 
this  program  shall  include  funding  in 
the  budget  for  the  principal  investigator 
to  participate  in  an  annual  MARFIN 
Conference  in  Tampa,  PL,  at  the 
completion  of  the  project. 

Bycatch 

The  bycatch  of  biological  organisms 
(including  interactions  with  sea  turtles 
and  marine  mammals)  by  various 
fishing  gears  can  have  wide-reaching 
impacts  from  a  fisheries  management 
and  an  ecological  standpoint,  with  the 
following  major  concerns: 

A.  Shrimp  trawl  fisheries.  Studies  are 
needed  to  contribute  to  the  regional 
shrimp  trawl  bycatch  program 
(including  the  rock  shrimp  fishery) 
being  conducted  by  NMFS  in 
cooperation  with  state  fisheries 
management  agencies,  commercial  and 
recreational  fishing  organizations  and 
interests,  environmental  organizations, 
universities.  Councils,  and 
Commissions.  Specific  guidance  and 
research  requirements  are  contained  in 
the  Cooperative  Bycatch  Flan  for  the 
Southeast,  available  from  NMFS  (see 
ADDRESSES).  \n  particular,  the  studies 
should  addiress: 

1.  Data  collection  and  analyses  to 
expand  and  update  current  bycatch 
estimates,  temporally  and  spatially 
emphasizing  areas  of  greatest  impact  by 
shrimping.  Sampling  effort  should 
include  estimates  of  numbers,  weight, 
and  random  samples  of  size  (age) 
structure  of  associated  bycatch  complex, 
with  emphasis  on  those  overfished 
species  under  the  jurisdiction  of  the 
Councils. 

2.  Assessment  of  the  statiis  and 
condition  of  fish  stocks  significantly 
impacted  by  shrimp  trawler  bycatch, 
with  emphasis  given  to  overfished 
species  under  the  jurisdiction  of  the 
Councils.  Other  sources  of  fishing  and 


nonfishing  mortality  should  be 
considered  and  quantified  as  well. 

3.  Identification,  development,  and 
evaluation  of  gear,  non-gear,  and  tactical 
fishing  options  to  reduce  bycatch. 

4.  Improved  methods  for 
communicating  with  and  improving 

technology  and  information  transfer 
to  the  shrimp  industry. 

5.  Development  and  evaluation  of 
statistical  methods  to  estimate  the 
bycatch  of  priority  management  species 
in  the  Gulf  and  South  Atlantic  shrimp 
trawl  fisheries. 

B.  Pe/qgic  longline  fisheries.  Several 
pelagic  longline  fisheries  exist  in  the 
Gulf  and  South  Atlantic,  targeting  such 
highly  migratory  species  as  timas. 
sharks,  billfish.  and  swordfish.  Priority 
areas  include: 

1.  Development  and  evaluation  of  gear 
and  fishing  tactics  to  minimize  bycatch 
of  undersized  and  unwanted  species, 
including  sea  turtles,  marine  mammals, 
and  overfished  finfish  species/stocks. 

2.  Assessment  of  the  biological  impact 
of  longline  bvcatch  on  related  fisheries. 

C  Reef  fish  fisheries.  The  reef  fish 
complex  is  exploited  by  a  variety  of 
fishing  gear  and  tactics.  The  following 
research  on  bycatch  of  reef  fish  species 
is  needed: 

1.  Development  and  evaluation  of  gear 
and  fishing  tactics  to  minimize  the 
bycatch  of  undersized  and  unwanted 
species,  including  sea  turtles  and 
marine  mammals. 

2.  Characterization  and  assessment  of 
the  impact  of  bycatch  of  undersized 
target  species,  including  release 
mortality,  during 

recreational  fishing  and  during 
commercial  longline,  bandit  gear  and 
trap  fishing. 

3.  Determination  of  the  release 
mortality  of  red  snapper  caught  on 
commercial  bandit  rigs  that  are 
electrically  or  hydraulically  powered. 

D.  Finfish  trawl  fisheries.  Studies  are 
needed  on  quantification  and 
quahfication  of  the  bycatch  in  finfish 
trawl  fisheries,  such  as  the  flounder  and 
fly-net  fisheries  in  the  South  Atlantic. 

E.  Gillnet  fisheries.  Studies  are  needed 
on  quantification  and  qualification  of 
the  bycatch  in  coastal  and  shelf  gillnet 
fisheries  for  sciaenids.  scombrids, 
bluefish  and  other  dogfish  sharks  of  the 
South  Atlantic  and  Gulf  of  Mexico 
(particularly  interaction  with  sea  t\irtles 
and  marine  mammals). 

F.  Economic  considerations  of 
bycatch  reduction. 

1.  Develop  and  test  models,  using 
actual  or  hypothesized 

data  that  explicitly  consider  the  costs 
to  the  directed  fishery  and  gains  to  the 
bycatch  fishery.  The  models  should 
include  the  effects  of  the  management 


systems  for  the  directed  and  bycatch 
fisheries  and  should  attempt  to  describe 
criteria  for  the  correct  level  of  bycatch 
reduction  (e.g..  marginal  cost  and  value 
of  reduction  are  equal). 

2.  Develop  economic  incentives  and 
other  innovative  alternatives  to  gear  and 
season/area  restrictions  as  ways  to 
reduce  bycatch.  The  proposal  should 
attempt  to  contrast  the  relative  costs, 
potential  gains,  and  levels  of  bycatch 
reduction 

associated  with  traditional  methods 
and  any  innovative  alternatives 
addressed  by  the  proposals. 

3.  Describe  the  costs  and  returns 
performance  of  South  Atlantic  shrimp 
fisheries  as  necessary  background  for 
the  economics  of  bycatch  reduction. 

Reef  Fish 

Some  species  within  the  reef  fish 
complex  are  showing  signs  of  being 
overfished  either  because  of  directed 
efforts  or  because  of  being  the  bycatch 
of  other  fisheries.  The  ecology  of  reef 
fish  makes  them  vulnerable  to 
overfishing  because  they  tend  to 
concentrate  over  specific  types  of 
habitat  with  patchy  distribution.  This 
behavior  pattern  can  make  traditional 
fishery  statistics  misleading.  Priority 
research  areas  include: 

A.  Collection  of  basic  biological  data 
for  species  in  commercially  and 
recreationally  important  fisheries. 

1.  Age  and  growth  of  reef  fish. 

a.  Description  of  age  and  growth 
patterns,  especially  for  red.  vermilion, 
gray,  and  cubera  snappers;  gray 
triggerfish;  gag;  black  grouper;  hogfish; 
red  porgy;  and  other  less  dominant 
forms  in  the  management  units  for 
which  data  are  lacking. 

b.  Contributions  to  the  development 
of  annual  age-length  keys  and 
description  of  age  structures  for 
exploited  populations  for  all  species  in 
the  complex  addressed  in  the  Reef  Fish 
and  Snapper/Grouper  Management 
Plans  for  the  Gulf  and  South  Atlantic, 
respectively,  prioritized  by  importance 
in  the  total  catch. 

c.  Design  of  sampling  systems  to 
provide  a  production-style  aging 
program  for  the  reef  fish  fishery. 
Effective  dockside  sampling  programs 
are  needed  over  a  wide  geographic 
range,  especially  for  groupers,  to  collect 
information  on  reproductive  state,  size, 
age,  and  sex. 

2.  Reproduction  studies  of  reef  fish. 
a.  Maturity  schedules,  fecundity,  and 

sex  ratios  of  commercially  and 
recreationally  important  reef  fish.         — 
especially  gray  triggerfish.  gag.  and  red 
poigy  in  the  Gulf  and  South  Atlantic. 
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b.  Studies  of  all  species  to 
characterize  the  actual  reproductive 
contribution  of  fiemales  by  age. 

c.  Identification  and  characterization 
of  spawning  aggregations  by  species, 
area,  size  group,  and  season. 

d.  Effiacts  of  fishing  on  changes  of  sex 
ratios  for  gag,  red  grouper,  and  scamp, 
and  disruption  of  aggregations. 

e.  Investigations  oi  the  reproductive 
biology  of  gag.  red  grouper  and  other 
grouper  species. 

3.  Recruitment  of  reef  fish. 

a.  Source  of  recruitment  in  Gulf  and 
South  Atlantic  waters,  especially  for 
snappers,  groupers,  and  amberjacks. 

b.  Annual  estimation  of  the  absolute 
or  relative  recruitment  of  juvenile  gag. 
gray  snapper,  and  lane  snapper  to 
estuarine  habitats  off  the  west  coast  of 
Florida  and  to  similar  estuarine  nursery 
habitats  along  the  South  Atlantic  Bight; 

development  of  an  index  of  juvenile 
gag  recruitment  for  the  South  Atlantic 
based  on  historical  databases  and/or 
field  studies. 

c  The  contribution  of  live-bottom 
habitat  and  habitat  areas  of  particular 
concern  [Oculina  banks)  off  Fort  Pierce. 
Florida  and  off  west  central  Florida  to 
reef  fish  recruitment. 

4.  StocJc  structure  of  reef  fish. 

a.  Movement  and  migration  patterns 
of  commercially  and  recreationally 
valuable  reef  fish  species,  especially  gag 
in  the  Gulf  and  South  Atlantic  and 
greater  amberjack  between  the  South 
Atlantic  and  Gulf. 

b.  Biochemical/immunological  and 
morphological/meristic  techniques  to 
allow  field  separation  of  lesser 
amberjack.  almaco  jack,  and  banded 
rudderfish  &t>m  greater  amberjack  to 
facilitate  acciuate  reporting  of  catch. 

c.  Stock  structiire  of  wreckfish  in  the 
South  Atlantic  and  of  greater  amberjack 
in  the  Gulf  and  South  Atlantic. 

B.  Population  assessment  of  reef  fish. 

1.  Effect  of  reproductive  mode  and  sex 
change  (protogynous  hermaphroditism) 
on  population  size  and  characteristics, 
with  reference  to  sizes  of  fish  exploited 
in  the  fisheries  and  the  significance  to 
proper  management. 

2.  Source  and  quantification  of 
natural  and  human-induced  mortalities, 
including  release  mortality  estimates  for 
charter  boats,  headboats.  and  private 
recreational  vessels,  especially  for  red 
snapper  and  the  grouper  complex. 

3.  Determination  of  the  habitat  and 
limiting  facton  for  important  reef  fish 
resources  in  the  Gulf  and  South 
Atlantic.  4.  Description  of  habitat  and 
fish  populations  in  the  deep  reef 
community  and  the  prey  distributions 
supporting  the  community. 

5.  Development  of  statistically  valid 
indices  of  abundance  for  important  reef 


fish  species  in  the  South  Atlantic  and 
Gulf,  especially  red  grouper,  jewfish. 
and  Nassau  grouper. 

6.  Assessment  of  tag  performance  on 
reef  fish  species,  primarily  snappere  and 
groupers.  Characteristics  examined 
should  include  shedding  rate,  effects  on 
growth  and  survival,  and  ultimately,  the 
effects  of  these  characteristics  on 
estimations  of  vital  population 
parameters. 

7.  Stock  assessments  to  establish  the 
status  of  major  recreational  and 
conunercial  species.  Innovative  methods 
are  needed  for  stock  assessments  of 
aggregate  species,  including  the  effect  of 
fishing  on  genetic  structure  and  the 
incorporation  of  sex  change  for 
protogynous  hermaphrodites  into  stock 
assessment  models. 

8.  Assessment  of  Florida  Bay  recovery 
actions  on  reef  fish  recruitment  and 
survival. 

C.  Management  of  reef  fish. 

1.  Research  in  direct  support  of 
management,  including  cateh-and- 
release  mortaUties,  by  gear  and  depth. 

2.  Evaluation  of  the  use  of  marine 
reserves  as  an  alternative  or  supplement 
to  current  fishery  management  practices 
and  measures  for  reef  fish.  Studies 
should  focus  on  the  Experimental 
Oculina  Reef  Reserve,  the  Florida  Keys 
National  Marine  Sanctuary,  as  well  as 
on  the  identification  of  prime  sites  for 
the  establishment  of  reserves  in  the  U.S. 
South  Atlantic  and  Gidf  of  Mexico. 

3.  Characterization  and  evaluation  of 
biological  impacts  (e.g.,  changes  in  age 
or  size  structure  of  reef  fish  populations 
in  response  to  management  strategies). 

4.  Evaluation  of  vessel  log  data  tor 
monitoring  the  fishery  and  for  providing 
biological,  economic,  and  social 
information  for  management;  and 
methods  for  matching  log  data  to  Trip 
Information  Program  samples  for 
indices  of  effort. 

Coastal  Miffvtory  Pelagic  Fisheries 

The  commercial  and  recreational 
demand  for  migratory  coastal  pelagics 
has  led  to  overfishing  for  certain 
species,  including  some  stocks  of  king 
and  Spanish  mackerel.  Additionally, 
some  are  transboundary  with  Mexico 
and  other  countries  and  may  ultimately 
demand  international  management 
attention.  Current  high  priorities 
include: 

A.  Recruitment  indices  for  king  and 
Spanish  mackerel,  cobia,  dolphin, 
vrahoo.  and  bluefish.  primarily  from 
fishery-independent  data  sources. 

B.  Fishery-independent  methods  of 
assessing  stock  abimdance  of  king  and 
Spanish  mackerel. 

C.  Release  mortality  data  for  all 
coastal  pelagic  species. 


D.  Improved  catch  statistics  for  all 
species  in  Mexican  waters,  with  special 
emphasis  on  king  mackerel.  This 
includes  length-frequency  and  life 
history  information. 

E.  Infonnation  on  populations  of    

coastal  pelagics  overwintering  off  the 
Gulf  of  Mexico  and  the  South  Atlantic 
States  of  North  Carolina.  South 
Carolina,  Georgia,  and  Florida, 
especially  concerning  population  size, 
age  and  movement  patterns. 

F.  Development  of  a  practical  method 
for  aong  dolphin. 

F.  Basic  biostatistics  for  cobia. 
dolphin,  and  wahoo  to  develop  age- 
length  keys  and  maturation  schedules 
for  stock  assessments. 

H.  Impact  of  bag  limits  on  total  catch 
and  lanriings  of  king  and  Spanish 
mackerel. 

I.  Demand  and/or  supply  functions  for 
the  commercial  king  mackerel  fisheries, 
including  baseline  cost  and  return  data. 
Cooperative  efforts  that  cover  the  entire 
Southeast  and  employ  common 
methodologies  for  all  geographic  areas 
are  strongly  encouraged. 

).  Sociological  and  anthropological 
surveys  of  coastal  pelagic  fisheries. 

Groundfish  and  Estuarine  Fishes 

Substantial  stocks  of  groundfish  and 
estuarine  species  occur  in  the  Gulf  and 
South  Atlantic.  Most  of  the  database  for 
assessments  comes  from  studies 
conducted  by  NMFS  and  state  fishery 
management  agencies.  Because  of  the 
historical  and  current  size  of  these  fish 
stocks,  their  importance  as  predator  and 
prey  species  and  their  current  or 
potential  use  as  commercial  and 
recreational  fisheries,  more  information 
on  their  biology  and  life  history  is 
needed.  General  research  needs  are: 

A.  Red  drum. 

1.  Size  and  age  structure  of  the 
oCEshore  adult  stock  in  the  Gulf. 

2.  Life  history  parameters  and  stock 
striicture  for  the  Gulf  and  the  South 
Atlantic:  Migratory  patterns,  long-term 
changes  in  Abundance,  growth  rates,  and 
age  structure.  Specific  research  needs 
for  Atlantic  red  drum  are  estimates  of 
fecundity  as  a  function  of  length  and 
weight  and  improved  coastwide 
coverage  for  age-length  keys. 

3.  Catch-and-release  mortaUty  rates 
from  inshore  and  nearshore  waters. 

B.  Life  history  and  stock  structure  for 
waakfish.  menhaden,  spot,  and  croaker 
in  the  Gulf  and  the  Soirth  Atlantic: 
Migratory  patterns,  long-term  changes  in 
abundance,  growth  rates,  and  age 
structure  and  comparisons  of  the 
inshore  and  of&hore  components  of 
recreational  and  conunercial  fisheries. 

C  Improved  catch-and-effort  statistics 
from  recreational  and  commercial 
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fisheries,  including  development  of  age- 
length  keys  for  size  and  age  structure  of 
the  catch,  to  develop  production 
models. 

D.  Abundance  and  distribution 
information  on  spiny  dogfish  off  the 
coast  of  North  Carolina,  and  particularly 
southern  North  Carolina. 

Geneni7 

There  are  many  other  areas  of 
research  that  need  to  be  addressed  for 
improved  understanding  and 
management  of  fishery  resources.  These 
include  methods  for  data  collection, 
management,  analysis,  and  better 
conservation.  Examples  of  high-priority 
research  needs  include: 

A.  Identification  of  fishing 
communities,  characterization  of 
commimity  dependance  upon  fishery 
resources  and  demographics  of  the 
families  dependent  on  fishing  or  fishing 
related  businesses. 

B.  Development  of  improved  methods 
and  procedures  for  transferring 
technology  and  educating  constituency 
groups  concerning  fishery  management 
and  conservation  programs.  Of  special 
importance  are  programs  concerned 
with  controlled  access  and  introduction 
of  conservation  gear. 

B.  Design  and  evaluation  of 
innovative  approaches  to  fishery 
management  with  special  attention 
given  to  those  approaches  that  control 
access  to  specific  fisheries. 

D.  Social,  cultural,  and  /or  economic 
aspects  of  establishing  fishery  reserves. 
Studies  should  employ  surveys  or  other 
accepted  data  collection  methods  and 
shoidd  include  consumptive  users,  non- 
consiunptive  users,  and  persons  not 
dependent  on  use  of  marine  resources. 
Various  management  alternatives 
should  be  considered  in  the  studies, 
e.g.,  exclude  all  users,  exclude  all 
consumptive  users,  size  of  reserve, 
anchoring  rules,  or  any  other  relevant 
manuement  tools. 

E.  Dissign  and  evaluation  of  limited 
access  options  for  the  red  snapper  and 
king  mackerel  recreational  fisheries 
with  specific  emphasis  on  modes  of 
fishing  and  jurisdictional  issues. 

F.  Estimation  of  demand  models  for 
recreational  fishing  trips  when  the  target 
species  include  a  single  species,  an 
aggregate  of  related  species,  or  all 
species  combined.  Studies  using  new 
data  from  the  Southeast  economics  add- 
on to  Marine  Recreational  Fisheries 
Statistics  Survey  are  highly  encouraged. 
Priority  species  include  red  drum 
Spanish  mackerel,  red  grouper,  and 
dolphin. 

G.  Sociocultural  survey  of  commercial 
fishing  in  the  Florida  Keys.  Proposals 
should  address  all  fishing  enterprises 


including  potential  sociocultural  effiscts 
of  large  marine  reserves  in  the  Tortugas 
area. 

H.  Coat  and  returns  and  marketing 
studies  fm  the  live  rock  aquiculture 
industry. 

I.  Studies  to  evaluate  the  value  of  non- 
consumptive  uses  of  marine  resources, 
espedaUy  as  related  to  diving  activities 
and  marine  reserves. 

).  Develop  a  scientific  basis  for 
refining  essential  fish  habiut  (EFH) 
designation  for  future  amendments  to 
fishery  management  plans. 

Prituity  in  program  emphasis  will  be 
placed  upon  funding  profects  that  have 
the  greatest  probability  of  recovering, 
maintaining,  improving,  or  developing 
fisheries:  improving  the  understanding 
of  factors  affecting  recruitment  success; 
and  generating  increased  values  and 
recreational  opportunities  from 
fisheries.  Projects  will  be  evaliuted  as  to 
the  likelihood  of  achieving  these 
benefits  through  short-  and  long-term 
research  efforts,  with  consideration 
given  to  the  magnitude  of  the  eventual 
economic  benefits  that  may  be  realized. 

Xm.  EvalaatioB  Criteria 

Successful  applicants  generally  will 
be  recommended  within  210  days  from 
the  date  of  publication  of  this  notice. 
The  earliest  start  date  of  awards  will  be 
about  90  days  after  each  project  is 
selected  and  after  all  NMFS/applicant 
negotiations  of  cooperative  activities 
have  been  completed  (the  earliest  start 
date  of  awards  will  be  about  300  days 
after  the  date  of  publication  of  this 
notice).  Applicants  should  consider  this 
selection  and  processing  time  in 
developing  requested  start  dates  for 
their  applications.  Proposed  projects 
will  be  evaluated  and  ranked  as  follows: 

A.  Unless  otherwise  specified  by 
statute,  in  reviewing  applications  for 
cooperative  agreements,  including  those 
that  include  consultants  and  contracts, 
NOAA  will  make  a  determination 
regarding  the  following: 

1.  Is  the  involvement  of  the  applicant 
necessary  to  the  conduct  of  the  project 
and  to  the  accomplishment  of  its  goals 
and  objectives? 

2.  Is  the  proposed  allocation  of  the 
applicant's  time  reasonable  and 
commensurate  with  the  applicant's 
involvement  in  the  project? 

3.  Are  the  proposed  costs  for  the 
applicant's  involvement  in  the  project 
reasonable  and  commensurate  with  the 
benefits  to  be  derived  bom  the 
applicant's  participation? 

4.  Is  the  project  proposal  substantial 
in  character  and  design? 

B.  Applications  meeting  the  above 
requirements  will  be  forwarded  for 
technical  evaluation  by  a  panel  of  at 


least  3  experts  from  non-NOAA  as  well 
as  NOAA  organizations.  Applicants 
submitting  applications  not  meeting  the 
above  requirements  will  be  notified. 
Comments  submitted  to  NMFS  by  each 
evaliutor  will  be  taken  into 
consideration  in  the  ranking  of  projects. 
NMFS  will  provide  point  scores  on 
proposals,  based  on  the  following 
evaluation  criteria: 

1.  Does  the  proposal  have  a  clearly 
stated  goal  with  associated  objectives 
that  meet  the  needs  outlined  in  the 
Project  Narrative?  (30  points) 

2.  Does  the  proposal  clearly  identify 
and  describe,  in  the  Project  Outline  and 
Statement  of  Work,  scientifically  valid 
methodologies  and  analytical 
procedures  that  will  adequately  address 
project  goals  and  objectives?  (30  points) 

3.  Do  the  principal  investigators 
provide  a  sdentifically  realistic 
timetable  to  enable  fuU  accomplishment 
of  all  aspects  of  the  Statements  of  Worit? 
(20  points) 

4.  Do  the  principal  investigators 
define  how  they  will  maintain 
stewardship  of  the  project  performance. 
finanriM,  cooperative  relationships,  and 
reporting  requirements  for  the  proposal? 
(10  points) 

5.  Are  the  proposed  costs  appropriate 
for  the  scope  of  woric  proposed?  (10 
points) 

XIV.  Selection  Prooednras 

All  applications  will  be  ranked  by  a 
NMFS  scientific  panel  into  two  groups: 
"Recommended,"  and  "Not 
Recommended."  Proposals  ranked  as 
"Not  Recommended"  will  not  be  given 
further  consideration  for  selection  and 
funding.  "Recommended"  rankings  will 
be  presented  to  a  panel  of  non-NOAA 
fishery  experts  who  will  individually 
consider  the  significance  of  the  problem 
addressed  in  each  project  proposal,  the 
technical  evaluation,  and  need  for 
funding.  These  panel  members  will 
provide  individual  recommendations  to 
NMFS  on  each  proposal  classified  as 
"Recommended." 

The  individual  comments, 
recommendations,  and  evaliutions  of 
the  non-NOAA  panel  members,  and 
recommendations  of  the  NMFS 
scientific  panel  and  of  the  NMFS 
Southeast  Program  Officer  will  be 
considered  by  the  Regional 
Administrator.  Southeast  Region.  NMFS 
(Regional  Administrator).  The  Regional 
Administrator,  in  consultation  with  the 
Assistant  Administrator  for  Fisheries, 
will  (a)  determine  which  projects  do  not 
substantially  duplicate  other  projects 
that  are  currently  funded  by  NOAA  or 
are  approved  for  funding  by  other 
Federal  offices,  (b)  select  the  projects  to 
be  funded,  (c)  determine  the  amount  of 
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funds  available  for  each  project,  and  (d) 
determine  which  components  of  the 
selected  projects  shall  be  funded.  The 
exact  amount  of  funds  awarded,  the 
final  scope  of  activities,  the  project 
duration,  and  specific  NMFS 
cooperative  involvement  with  the 
activities  of  each  project  will  be 
determined  in  pre-award  negotiations 
among  the  applicant,  the  NOAA  Grants 
Office,  and  the  NMFS  Program  Staff. 
Projects  must  not  be  initiated  by 
recipients  until  a  signed  award  is 
received  from  the  NOAA  Grants  Office. 
NMFS  will  make  project  applications 
available  for  review  as  follows: 

A.  Consultation  mth  members  of  the 
fishing  industry,  management  agencies, 
environmental  organizations,  and 
academic  institutions.  NMFS  shall,  at 
its  discretion,  request  comments  frttm 
members  of  the  fishing  and  associated 
industries,  groups,  organizations,  and 
institutions  who  have  knowledge  in  the 
subject  matter  of  a  project  or  who  would 
be  affected  by  a  project. 

B.  Consultation  with  Government 
agencies.  Applications  will  be  reviewed 
by  the  NMFS  Southeast  Region  Program 
Office  in  consultation  with  the  NMFS 
Southeast  Fisheries  Science  Center, 
including  appropriate  operations  and 
laboratory  personnel,  the  NOAA  Grants 
Office,  and,  as  appropriate.  DOC 
bureaus  and  other  Federal  agencies. 

XV.  Other  Requirements 

A.  Federal  policies  and  procedures. 
Recipients  and  subrecipients  are  subject 
to  all  Federal  laws  and  Federal  and  DOC 
policies,  regulations,  and  procedures 
applicable  to  Federal  financial 
assistance  awards.  Women  and  minority 
individuals  and  groups  are  encouraged 
to  submit  applications  imder  this 
program. 

B.  Past  performance.  Any  first-time 
applicant  for  Federal  grant  funds  is 
subject  to  a  pre-award  accounting 
survey  prior  to  execution  of  the  award. 
Unsatisfactory  performance  under  prior 
Federal  awards  may  result  in  an 
application  not  being  considered  for 
funding. 

C.  Pre-award  activities.  If  applicants 
incur  any  costs  prior  to  an  awud  being 
made,  they  do  so  solely  at  their  own  risk 
of  not  being  reimbursed  by  the 
Government.  Notwithstanding  any 
verbal  or  written  assurance  that  they 
may  have  received,  there  is  no 
obligation  on  the  part  of  DOC  to  cover 
pre-award  costs. 

D.  No  obligation  of  future  funding.  If 
an  application  is  selected  for  funding. 
DOC  has  no  obligation  to  provide  any 
additional  futuure  funding  in  connection 
with  the  award.  Renewal  of  an  award  to 
increase  funding  or  extend  the  period  of 


performance  is  at  the  total  discretion  of 
DOC. 

E.  Delinquent  Federal  debts.  No 
award  of  Federal  funds  shall  be  made  to 
an  applicant  or  to  its  subrecipients  who 
have  any  outstanding  delinquent 
Federal  debt  or  fine  until: 

1.  The  delinquent  account  is  paid  in 
fuU: 

2.  A  negotiated  repayment  schedule  is 
established  and  at  least  one  payment  is 
received;  or 

3.  Other  arrangements  satisfactory  to 
DOC  are  made. 

F.  Name  check  review.  All  non-profit 
and  for-profit  applicants  are  subject  to  a 
name-check  review  process.  Name 
checks  are  intended  to  reveal  if  any  key 
individuals  associated  with  the 
applicant  have  been  convicted  of.  or  are 
presently  facing,  such  criminal  charges 
as  baud,  theft,  perjury,  or  other  matters 
that  significantly  reflect  on  the 
applicant's  management  honesty  or 
financial  integrity.  Potential  non-profit 
and  for-profit  recipients  may  also  be 
subject  to  reviews  of  Dun  and  Bradstreet 
data  or  of  other  similar  credit  checks. 

G.  Prirttary  applicant  certifications. 
All  prin:  jy  applicants  must  submit  a 
Completed  Form  CD-511, 
"Certifications  Regarding  Debarment. 
Suspension  and  Other  Responsibility 
Matters;  E>rug-Free  Workplace 
Requirements  and  Lobbying,"  and  the 
following  explanations  are  hereby 
provided: 

1.  Nonprocurement  debarment  and 
suspension.  Prospective  participants  (as 
defined  at  15  CFR  26.105)  are  subject  to 
15  CFR  part  26,  "Nonprocurement 
Debarment  and  Suspension"  and  to  the 
related  section  of  the  certification  form 
prescribed  here: 

2.  Drug-five  workplace.  Grantees  (as 
defined  at  IS  CFR  26.605)  are  subject  to 
15  CFR  part  26,  subpart  F,  "Government 
wide  Requirements  for  Drug-Free 
Workplace  (Grants)"  and  to  the  related 
section  of  the  certification  form 
prescribed  here; 

3.  Anti-lobbying.  Persons  (as  defined 
at  15  CFR  28.105)  are  subject  to  the 
lobbying  provisions  of  31  U.S.C.  1352. 
"Limitation  on  use  of  appropriated 
funds  to  influence  certain  Federal 
contracting  and  financial  transactions." 
The  lobbying  section  of  the  CD-51 1 
applies  to  applications/bids  for  grants, 
cooperative  agreements,  contracts  for 
more  than  $100,000,  and  to  loans  and 
loan  guarantees  for  more  than  $150,000. 

4.  Anti-lobbying  disclosures.  Any 
applicant  who  has  paid  or  will  pay  for 
lobbying  using  any  funds  must  submit 

a  Form  SL-LLL,  "Disclosure  of  Lobbying 
Activities,"  as  required  under  IS  CFK 
part  28,  appendix  B. 


H.  Lower  tier  certifications.  Recipients 
shall  require  applicants/bidders  for 
subgrants,  contracts,  subcontracts,  or 
other  lower  tier  covered  transactions  at 
any  tier  under  the  award  to  submit,  if 
applicable,  a  completed  Form  CD-512. 
"Certifications  Regarding  Debarment. 
Suspension.  Ineligibility  and  Voluntary 
Exclusion-Lower  Tim  Covered 
Transactions  and  Lobbying"  and 
disclosure  form  SF-LLL.  "Disclosure  of 
Lobbying  Activities."  Form  CD-512  is 
intended  Ux  the  use  of  recipients  and 
should  not  be  transmitted  to  DOC.  A 
form  SF-LLL  submitted  by  any  tier 
recipient  or  subrecipient  diould  be 
submitted  to  DOC  in  accordance  with 
the  instructions  contained  in  the  award 
document. 

I.  False  statements.  A  false  statement 
on  the  application  is  grounds  for  denial 
or  termination  of  funds  and  grounds  for 
possible  punishment  by  a  fine  or 
imprisoiunent  as  provided  in  18  U.S.C. 
1001. 

).  Intergovernmental  review. 
Applications  under  this  program  are 
subject  to  the  provisions  of  E.0. 12372. 
"Intergovernmental  Review  of  Federal 
Programs." 

K.  Requirement  to  buy  American- 
made  equipment  and  products. 
Applicants  are  hereby  notified  that  they 
are  encouraged,  to  the  extent  feasible,  to 
purchase  American-made  equipment 
and  products  with  funding  provided 
under  this  program. 

Ctaaaification 

Prior  notice  and  an  opportimity  for 
public  comments  are  not  required  by  the 
Administrative  Procedure  Act  or  any 
othw  law  for  this  notice  concerning 
grants,  benefits,  and  contracts. 
Therefore,  a  regulatory  flexibility 
analysis  is  not  required  for  purposes  of 
the  Regulatory  Flexibility  Act. 

This  action  has  been  determined  to  be 
not  significant  for  purposes  of  E.O. 
12866. 

Cooperative  agreements  awarded 
pursuant  to  pertinent  statutes  shall  be  in 
accordance  with  the  Fisheries  Research 
Plan  (comprehensive  program  of 
fisheries  research)  in  effsct  on  the  date 
of  the  award. 

Federal  participation  under  the 
MARFIN  Program  may  include  the 
assigmnent  of  DOC  scimtific  personnel 
and  equipment. 

Reasoiiable.  negotiated  financial 
compensation  will  be  provided  under 
awards  for  the  work  of  eligible  grantee 
workers. 

Information-collection  requirements 
contained  in  this  notice  have  been 
approved  by  the  Office  of  Management 
and  Budget  (OMB  control  number  0648- 
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0175)  under  the  provinons  of  the 
Paperwork  Reduction  Act. 

Notwithstanding  any  other  provision 
of  law,  no  person  is  required  to  respond 
to,  nor  shall  any  person  be  subject  to  a 
penalty  for  £ulure  to  comply  with,  a 
collection  of  information  subject  to  the 
requirements  of  the  Paperwork 
Reduction  Act  unless  mat  collection  of 
infonnatioD  displays  a  currently  valid 
C^B  control  number. 

Public  reporting  burden  for  agency- 
specific  coUection-of-information 
elements,  exclusive  of  requirements 
specified  under  applicable  OMB 
circulars,  is  estimated  to  average  4  hours 
per  response,  including  the  time  for 
reviewing  instructions,  searching 
existing  data  sources,  gathering  and 
maintaining  the  data  needed,  and 
completing  and  reviewing  the  collection 
of  information.  Send  comments 
regarding  this  reporting  burden  estimate 
or  any  other  aspect  of  this  collection  of 
information,  including  suggestions  for 
reducing  the  burden,  to  NMFS  (see 
ADDRESSES). 

Aetkettty:  IS  U.S.C  713c-3(d). 

Dited:  October  19. 199S. 
Andrew  A.  Russiibag. 
Deputy  Assistant  Administrator  for  Fisheries. 
IFR  Doc  98-28M1  Filed  10-27-M:  8:4S  am] 
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DEPARTMENT  OF  COMMERCE 

NatlofMl  Oceanic  and  Atmoaphertc 
AdmlnlstrstkN) 

PookM  No.  9S0S1721S-S21S-O1] 

Reviaed  NOAA  Prooaduraa 
Implefnenllng  the  National 
Envkonmantal  Policy  Act 

AOENCV:  National  Oceanic  and 

Atmospheric  Administration  (NOAA). 

Commerce. 

action:  Notice  of  Availability;  proposed 

revised  environmental  review 

procedures  for  NOAA. 

SUMMARY:  This  notice  announces  the 
availability  of  proposed  revised 
environmental  review  procedures  for 
implementing  the  National 
EnviionmenUl  Policy  Act  (NEPA) 
within  the  National  Oceanic  and 
Atmospheric  Administration.  The 
proposed  revisions  will  update  the 
agency's  procedures  published  in  1984, 
based  on  changing  Agency  direction, 
laws,  and  public  concerns.  The 
revisions  reflect  new  initiatives  and 
mandates  for  NOAA,  particularly 
involving  the  Magnuson-Stevens  Act. 
Endangered  Species  Act.  and  Marine 


Mammal  Protection  Act.  The  revisions 
provide  information  on  preparing  NEPA 
documents  and  streamlining  of  N^A 
and  other  analyses  or  documents  within 
NOAA. 

DATES:  Comments  must  be  received  no 
later  than  December  14, 1998. 
ADDRESSES:  Comments  should  be  sent 
to:  Susan  Fruchter,  Acting  NEPA 
Coordinator.  Office  of  PoUcv  and 
Strategic  Planning.  National  Oceanic 
and  Atmospheric  Administration.  Room 
5805.  Herbert  C.  Hoover  Building, 
Department  of  Commerce,  Washington. 
DC.  20230. 

FOR  RIRTHER  MFORMATION  CONTACT:  Bill 
Archambault  or  Ramona  Schreiber, 
Office  of  Policy  and  Strategic  Planning. 
202-482-5181.  A  copy  of  the  proposed 
revised  NOAA  Administrative  Order 
(NAO)  216-6  is  available  from  the  above 
contact  or  via  the  Internet  at:  http:// 
www.rdc.noaa.gov/-foia/adrian.ntml 
under  "Policies  and  Administrative 
Manuals  that  Afiisct  the  Public": 
"Notices.  Proposed  Rules  and  Final 
Rules". 

SUPnjMENTARV  MFORMATKM:  NOAA's 
existing  environmental  review 
procedures  for  implementing  NEPA 
appear  in  NAO  216-6.  These  procedures 
are  consistent  with  the  Council  on 
Environmental  Quality's  regulations  for 
implementing  NEPA.  These  procedures 
were  last  revised  in  1991.  A  copy  of  that 
version  is  available  at  http:// 
www.rdc.noaa.ROv/-nao/216-6.html. 

The  proposea  revisions  are 
administrative  and  procedural 
improvements  intended  to  enhance 
NOAA's  ability  to  comply  with  a  variety 
of  legislative  mandates  and  Executive 
Chders  without  unnecessarily  delaying 
and  duplicating  steps  in  the 
decisionmaking  process  while  ensuring 
public  involvement  in  decisionmaking. 
These  improvements  will  result  in  a 
better  understanding  of  agency  roles  and 
responsibilities  relative  to  NEPA. 

Notable  changes  in  this  version  of 
NAO-216-6  include:  reoiganization  of 
the  document  such  that  users  can 
review  the  general  requirements  for 
preparing  NEPA  documents,  as  well  as 
specific  guidance  on  NEPA 
requirements  for  particular  programs 
and  activities  within  NOAA; 
incorporation  of  new  policies  and 
procedures  to  streamline  and  improve 
NOAA's  NEPA  compliance;  spet^c 
guidance  for  NOAA's  NEPA 
responsibilities  under  the  Magnuson- 
Stevens  Act.  Endangered  Species  Act, 
Marine  Mammal  Protection  Act,  and  Oil 
Pollution  Act;  and  incorporation  of 
NOAA's  requiremenU  under  E.0. 12898 
issued  on  February  11. 1994.  for 
Environmental  Ju^ce  in  Minority 


Populations  and  Low-Income 
Populations;  and  guidance  on  NOAA 
facilities  and  construction  prcnects. 

This  document  is  available  by  request 
through  the  contact  identified  above 
(see  ADDRESSES)  as  well  as  via  the 
Internet  at:  http://%irww.rdc.noaa.gov/ 
-foia/adrian.html  under  "Policies  and 
Administrative  Manuals  that  Affect  the 
Public";  "Notices.  Proposed  Rules  and 
Final  Rules". 

Claaiifiaition 

It  was  determined  that  this  procedxiral 
rule  is  not  significant  for  purposes  of 
Executive  O^r  12866. 

The  Assistant  General  Coimsel  for 
LegislaticHi  and  Regulation  certified  to 
the  Chief  Counsel  tor  Advocacy,  Small 
Business  Administration,  that  this  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  because  it  is  a  procedural  rule, 
and  it  Mrill  have  no  economic  impact  on 
entities.  Therefore,  a  Regulatory 
Flexibility  Analysis  is  not  required  and 
was  not  prepared. 

Dated:  October  21, 1998. 


Difector,  Office  (^Policy  and  Strategic 

Planning.  National  Oceanic  and  Atmospheric 

Administration. 

(PR  Doc.  98-28801  Filed  10-27-98;  8:45  am) 

BCUNQ  oooc  isis-ia-r 


DEPARTMENT  OF  COMMERCE 
National  Oceanic  and.Atmoapharlc 


pj).  1019SSJ1 

Endangered  Spadea;  PannHs 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Receipt  of  an  application  for  an 

incidental  take  permit  (1150). 

SUMMARY:  Notice  is  hereby  given  that 
the  Idaho  Department  of  Fish  and  Game 
at  Boise,  ID  (n)FG)  has  applied  in  due 
form  for  a  permit  that  would  authorize 
an  incidental  take  of  anadromous  fish 
species  listed  under  the  Endangered 
Species  Act. 

DATES:  Written  comments  or  requests  for 
a  public  hearing  on  this  application 
must  be  received  on  or  before  November 
27. 1998. 

ADDRESSES:  The  application  and  related 
documents  are  available  for  review  in 
the  following  offices,  by  appointment: 
Protected  Resources  Division  (PRD), 
F/NW03,  525  NE  Oregon  Street.  Suite 
500.  Portland.  OR  97232-4169  (503- 
23O-5400):  and 
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Office  of  Protected  Resources.  F/PR3. 
NMFS.  1315  East-West  Highway.  Silver 
Spring.  MD  20910-3226  (301-713- 
1401). 

Written  comments  or  requests  for  a 
public  hearing  should  be  submitted  to 
the  Chiefs  PRD  in  Portland.  OR. 
FOR  FURTHER  MFORMATKM  CONTACT: 
Robert  Koch  (503-230-5424). 
SUPPLBKNTARY  MFORMATION:  IDFG 
requests  a  permit  under  the  authority  of 
section  10  of  the  Endangered  Species 
Act  of  1973  (ESA)  (16  U.S.C.  1531- 
1543)  and  the  NMFS  regulations 
governing  ESA-listed  fish  and  wildlife 
permits  (50  CFR  parts  217-227). 

IDFG  requests  a  5-year  permit  for  an 
annual  incidental  take  of  adult, 
endangered.  Snake  River  sockeye 
salmon  (Oncorhync/ius  nerka);  adult 
and  juvenile,  threatened,  naturally 
produced,  Soake  River  spring/summer 
Chinook  salmon  (O.  tshawytscha);  adidt. 
threatened,  Snake  River  fall  chinook 
salmon;  and  adiilt,  threatened.  Snake 
River  steelhead  (O.  mykiss)  associated 
with  the  State  of  Idaho's  sport-fishing 
programs.  The  new  permit  is  requested 
to  replace  permit  844  which  expires  on 
December  31, 1998.  IDFG  proposes  to 
implement  four  categories  of  nport- 
fishing  regulations:  (1)  General  Fishing 
Regulations  (non-listed  resident  fish 
species).  (2)  Anadromous  Salmon  (non- 
listed)  Fishing  Regulations.  (3) 
Steelhead  (non-listed)  Fishing 
Regulations,  and  (4)  a  kokanee  fishery  at 
the  Redfish  Lake  area.  IDFG  states  that 
the  sport-fishing  programs  conducted  in 
previous  years  in  Idaho  have  had 
minimal  impact  on  ESA-listed  fish 
species  in  the  State  and  pose  no  threat 
to  the  viabiUty  or  continued  existence  of 
such  populations.  IDFG  included  a 
conservation  plan  in  the  permit 
application  that  proposes  measures  to 
monitor,  minimize,  and  mitigate 
impacts  to  ESA-listed  fish.  Annual  ESA- 
listed  fish  incidental  mortalities 
associated  with  the  sport-fishing 
programs  are  also  requested. 

To  date,  protective  regulations  for 
threatened  Snake  River  steelhead  imder 
section  4(d)  of  the  ESA  have  not  been 
promulgateid  by  NMFS.  This  notice  of 
receipt  of  an  application  requesting  a 
take  of  this  species  is  issued  as  a 
precaution  in  the  event  that  NMFS 
issues  protective  regulations  that 
prohibit  takes  of  Siuke  River  steelhead. 
The  initiation  of  a  30-day  public 
comment  period  on  the  application, 
including  its  proposed  take  of  Snake 
River  steelhead,  does  not  presuppose 
the  contents  of  the  eventual  protective 
regulations.  Those  individuals 
requesting  a  hearing  on  this  permit' 
application  should  set  out  the  specific 


reasons  why  a  hearing  would  be 
appropriate  (see  ADDRESSES).  The 
holding  of  such  a  hearing  is  at  the 
discretion  of  the  Assistant 
Administrator  for  Fisheries,  NOAA.  All 
statements  and  opinions  contained  in 
the  above  application  siunmary  are 
those  of  the  applicant  and  do  not 
necessarily  reflect  the  views  of  NMFS. 

Dated:  October  19, 1998. 
Kevin  CDlUns, 

diief.  Endangered  Species  Division.  Office 
of  Protected  Resources.  National  Marine 
Fisheries  Service. 

(FR  Doc  98-28859  FU«d  10-27-98;  8:45  am] 
aajjNQ  OOOC  Mis-a>-F 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atrooapharic 
Admlnlali  allon 

p.D.  loiaseiq 

Endangered  Spedea;  PannHs 

agency:  National  Marine  Fisheries 
Service  (NMFS).  National  Oceanic  and 
Atmospheric  Administration  (NOAA). 
Commerce. 

action:  Receipt  of  an  application  for  a 
scientific  rescNUch  permit  (1184)  and  a 
modification  to  a  scientific  research 
permit  (895);  Issiiance  of  scientific 
research  permits  (1138. 1166. 1177). 

summary:  Notice  is  hereby  given  of  the 
following  actions  regarding  pennits  for 
takes  of  endangered  and  threatened 
species  for  the  purposes  of  scientific 
research  and/or  enhancement:  NMFS 
has  received  a  permit  application  from 
Garcia  and  Associates  in  San  Anselmo. 
CA  (GAA)(1184):  NMFS  has  received  an 
application  to  modify  an  existing  permit 
from  the  U.S.  Army  Corps  of  Engineers. 
Walla  Walla  District  at  Walla  Walla.  WA 
(Corps-WWD)(895);  NMFS  has  issued 
permits  to:  Dr.  JennifiBr  Nielsen  (1138), 
A. A.  Rich  and  Associates  (AARC)(1166). 
and  the  U.S.  Army  Corps  of  Engineers. 
Portland  District  in  Portland.  OR  (Corps- 
PD)(1177). 

DATES:  Written  comments  or  requests  for 
a  public  hearing  on  any  of  the 
applications  must  be  received  on  or 
before  November  27, 1998. 
ADDRESSES:  The  applications  and 
related  documents  are  available  for 
review  in  the  following  offices,  by 
appointment: 

For  permiU  1138. 1166.  and  1184: 
Protected  Species  Division,  NMFS.  777 
Sonoma  Avenue,  Room  325.  Santa  Rosa. 
CA  95404-6528  (707-575-6066): 

For  permits  895  and  1177:  Protected 
Resources  Division.  F/NW03,  525  NE 
Oregon  Street.  Suite  500.  Portland,  OR 
97232-4169  (503-230-5400). 


All  documents  may  also  be  reviewed 
by  appointment  in  the  Office  of 
Protected  Resources.  F/PR3,  NMFS, 
1315  East-West  Highway.  Silver  Spring. 
MD  20910-3226  (301-713-1401). 
FOR  FURTHER  SVORMATION  CONTACT.  For 
pernuts  1138, 1166,  and  1184:  Tom 
Hablett.  Protected  Resources  Division. 
(707-575-6066). 

For  permit  895:  Robert  Koch, 
Portland.  OR  (503-230-5424). 

For  permit  1177:  Tom  Lidiatowicfa. 
Portland,  OR  (503-230-5438). 
SUPPLEMENTARY  MFORMATUN: 

Authority 

Pomits  are  requested  tmder  the 
authority  of  section  10  of  the 
Endangered  Species  Act  of  1973  (ESA) 
(16  U.S.C.  1531-1543)  and  the  NMFS 
regulations  governing  ESA-listed  fish 
and  wildlife  permits  (SO  CFR  parts  217- 

227). 

Those  individuals  requesting  a 
hearing  on  these  requests  for  permits 
should  set  out  the  specific  reasons  H^y 
a  hearing  would  be  appropriate  (see 
ADDRESSES).  The  holding  of  such  a 
hearing  is  at  the  discretion  of  the 
Assistant  Administrate  for  Fisheries, 
NOAA.  All  sUtements  and  opinions 
contained  in  the  below  appUcation 
summaries  are  those  of  the  applicant 
and  do  not  necessarily  reflect  the  views 
of  NMFS. 

Issuance  of  permits,  as  required  by  the 
ESA,  is  based  on  a  finding  that  sudi 
permits:  (1)  Are  applied  for  in  good 
taith:  (2)  will  not  opwate  to  the 
disadvantage  of  the  listed  species  whidi 
are  the  subject  of  the  peimiU;  and 
(3)  are  consistent  with  the  purposes  and 
poUcies  set  forth  in  sectioD  2  of  the 
ESA.  Permits  are  also  issued  in 
accordance  with  and  are  subject  to  parts 
217-222  of  Title  50  CFR.  the  NMFS 
regulations  governing  listed  species 
permits. 

Spedee  Corered  IB  This  Notice 

The  following  ESA-listed  species  are 
covered  in  this  notice:  Chinook  salmon 
(Oncorftynciius  ts/iowytsc/ia).  Coho 
salmon  (O.  Jdsutdi).  Sockeye  salmon  (O. 
nerica),  and  Steelhead  trout  (O.  mykiu). 

New  AppUcatioo  Received 

GAA  (1184)  requests  a  5-year  permit 
for  takes  of  adult  and  juvenile, 
threatened,  central  California  coast 
(COC)  a^o  salmon,  and  adult  and 
juvenile,  endangered,  southern 
Califwnia  coast  (SOC)  steelhead 
associated  «vith  fish  population  studies 
throughout  the  Evolutionarily 
Significant  UniU  (ESUs)  within 
California.  Salmon  and  steelhead 
studies  conducted  by  GAA  consist  of 
four  assessment  tasks  for  whidi  ESA- 
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listed  fish  are  proposed  to  be  taken:  (1) 
Presence/absence,  (2)  population 
estimates.  (3)  fish  rescue,  and  (4)  tissue/ 
scale  sampling  for  genetic  studies.  Fish 
will  be  obiserved  or  captured, 
anesthetized,  handled  (weighed, 
measured,  fin-clipped),  allowed  to 
recover  fit>m  the  anesthetic,  and 
released.  Indirect  mortalities  associated 
with  the  research  are  also  requested. 

Modification  Request  Received 

Ck)rps-WWD  requests  modification  5 
to  permit  895.  which  authorizes  annual 
direct  takes  of  juvenile,  endangered. 
Snake  River  sockeye  salmon:  juvenile, 
threatened,  naturally  produced  and 
artificially  propagated.  Snake  River 
spring/summer  chinook  salmon; 
juvenile,  threatened.  Snake  River  fall 
chinook  salmon:  and  juvenile, 
endangered,  naturally  produced  and 
artificially  propagated,  upper  Columbia 
River  steelhead  associated  with  the 
operation  of  the  Juvenile  Fish 
Transportation  Program  at  four 
hydroelectric  projects  on  the  Snake  and 
Columbia  Rivers  in  the  Pacific 
Northwest  (Lower  Granite.  Little  Goose, 
Lower  Monumental,  and  McNary 
Dams).  Permit  895  also  authorizes 
Corps- WWD  annual  incidental  takes  of 
adult  salmonids  associated  with 
fallbacks  through  the  juvenile  fish 
bypass  systems  at  the  four  dams.  The 
purpose  of  the  Juvenile  Fish 
Transportation  Program  is  to  enhance 
the  survival  of  migrating  anadromous 
salmonids  that  would  otherwise  be 
subjected  to  adverse  environmental 
conditions  at  the  dams  and  reservoirs  on 
the  rivers.  For  modification  5,  the  Corps 
requests  an  increase  in  the  aimual  direct 
take  of  juvenile,  threatened.  Snake  River 
fall  chinook  salmon.  Due  to  unknown 
factors,  an  unusually  large  number  of 
wild  juvenile  fall  chinook  salmon  are 
migrating  out  of  the  Snake  River  in  1998 
and  are  being  collected  and  transported 
at  the  Corps  projects.  An  associated 
increase  in  juvenile  fall  chinook  salmon 
indirect  mortalities  are  also  requested. 
Modification  5  is  requested  to  be  valid 
for  the  duration  of  the  permit,  which 
expires  on  December  31, 1999. 

Permits  Issued 

Notice  was  published  on  )uly  14,1998 
(63  FR  37851),  that  an  application  had 
been  filed  by  Dr.  Jennifer  Nielsen  for  a 
scientific  research  permit.  Permit  1138 
was  issued  to  Dr.  Nielsen  on  October  14, 
1998,  and  authorizes  the  receiving, 
possession  and  analyzing  of  tissues 
taken  from  adult  and  juvenile, 
threatened.  CCC  and  southern  Oregon/ 
northern  California  coast  (SONCC)  coho 
salmon,  and  adult  and  juvenile. 
endangered,  SCC  steelhead  associated 


with  genetic  studies  throughout  the 
ESUs.  Fish  will  be  captured  only  by 
other  authorized  NMFS  Permit  Holders. 
Permit  1138  expires  on  June  30,  2003. 

Notice  was  published  on  July  14,1998 
(63  FR  37851),  that  an  application  had 
been  filed  by  AARC  for  a  scientific 
research  permit.  Permit  1166  was  issued 
to  AARC  on  October  14. 1998.  and 
authorizes  takes  of  of  adult  and  juvenile, 
threatened.  CCC  and  SONCC  coho 
salmon,  and  takes  of  adult  and  juvenile, 
endangered.  SCC  steelhead  associated 
with  fish  population  and  habitat  studies 
throughout  the  ESUs.  ESA-listed  fish 
may  be  captured,  handled,  and  released. 
Indirect  mortalities  are  also  authorized. 
Permit  1166  expires  on  June  30.  2003. 

Notice  was  published  on  August  31, 
1998  (63  FR  46218),  that  an  application 
had  been  filed  by  Corpa-PD  for  a 
scientific  research/enhancement  permit. 
Permit  1177  was  issued  to  Corps-PD  on 
October  15. 1998,  and  authorizes  annual 
direct  takes  of  adult  and  juvenile, 
threatened,  SONCC  coho  salmon 
associated  with  scientific  research  and 
an  adult  fish  trap-and-haul  program  at 
Elk  Creek  Dam  on  the  Rogue  River  in 
OR.  The  purpose  of  the  trap-and-haul 
program  is  to  move  returning  ESA-listed 
adult  fish  above  Elk  Creek  I)am,  an 
impassable  barrier  for  adult  salmonids, 
so  that  the  fish  may  use  the  habitat 
upstream  of  the  dam  for  natural 
spawning.  To  determine  the  aimual 
spawning  success  of  the  fish  upstream 
of  the  dam,  ESA-listed  juvenile  fish  will 
be  observed  by  snorkeling.  In  addition, 
ESA-listed  adult  fish  carcasses  will  be 
examined  for  evidence  of  spawning  and 
immediately  returned  to  the  stream. 
Permit  1177  expires  on  June  30,  2000. 

Dated:  October  21, 1998. 
Kevin  Collins, 

Chief.  Endangered  Species  Division,  Office 
of  Protected  Resources,  National  Marine 
Fisheries  Service. 

(FR  Doc.  9ft-28860  Filed  10-27-98;  8:45  am) 

BIUMO  COM  MIO-a-F 


COMMnTEE  FOR  THE 
MPLEMEm-ATION  OF  TEXTILE 
AQREEMEHTS 

EstablistMfnant  of  an  Import  Umit  for 
Cartaln  Cotton  and  M«n4iad»  Hbar 
Taxtlla  Products  Producod  or 
Manufactured  In  Cambodia 

October  22, 1998. 

AQENCY:  Committee  for  the 

Implementation  of  Textile  Agreements 

(OTA). 

ACnOM:  Issuing  a  directive  to  the 

Commissioner  of  Customs  establishing  a 

limit. 


EFFECTIVE  DATE:  October  29. 1998. 

FOR  FURTHER  INFORMATION  CONTACT:  Roy 
Unger,  International  Trade  Specialist. 
Office  of  Textiles  and  Apparel.  U.S. 
Department  of  Commerce,  (202)  482- 
4212.  For  information  on  the  quota 
status  of  this  limit,  refer  to  the  Quota 
Status  Reports  posted  on  the  bulletin 
boards  of  each  Customs  port  or  call 
(202)  927-5850.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202)  482-3715.  For  information  on 
categories  on  which  consultations  have 
been  requested,  call  (202)  482-3740. 

SUPPLEMENTARY  INFORMATION: 

Authority:  SecUon  204  of  the  Agricultural 
Act  of  1956,  as  amended  (7  U.S.C  1854); 
Executive  Order  11651  of  March  3. 1972.  as  ' 
amended. 

As  authorized  by  section  204  of  the 
Agricultural  Act  of  1956.  as  amended  (7 
U.S.C.  1854),  the  United  States 
Government  has  decided  to  continue  the 
restraint  limit  on  Categories  331/631  for 
an  additional  twelve-month  period, 
begiiming  on  October  29, 1998  and 
extending  through  October  28, 1999. 

The  United  States  remains  committed 
to  finding  a  mutual  solution  concerning 
Categories  331/631.  Should  such  a 
solution  be  reached  in  consultations 
with  the  Government  of  Cambodia, 
further  notice  will  be  published  in  the 
Federal  Register. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  62  FR  66057, 
published  on  December  17, 1997).  Also 
see  63  FR  7405,  published  on  February 
12. 1998. 
TroyRCribb, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 


I  for  the  Implementation  of  Textile 
Ajraements 

October  22, 1998. 
Commissioner  of  Customs, 
Department  of  the  Treasury,  Washington,  DC 
20229. 

Dear  Commissioner.  Pursuant  to  section 
204  of  the  Agricultural  Act  of  1956,  as 
amended  (7  U.S.C.  1854);  and  Executive 
Order  11651  of  March  3,  1972.  as  amended, 
you  are  directed  to  prohibit,  effective  on 
October  29, 1998,  entry  into  the  United  States 
for  consumption  and  withdrawal  from 
warehouse  for  consumption  of  cotton  and 
man-made  fiber  textile  products  in  Categories 
331/631,  produced  or  manuCactured  in 
Cambodia  and  exported  during  the  twelve- 
month period  beginning  on  October  29, 1998 
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and  extending  through  October  28, 1999,  in 
excess  of  1,250,841  dozen  pairs  ^ 

Products  in  the  above  categories  exported 
during  the  period  October  29, 1997  through 
October  28, 1998  shall  be  charged  to  the 
applicable  category  limit  tor  that  period  (see 
directive  dated  February  9, 1998)  to  the 
extent  of  any  unfilled  balance.  In  the  event 
the  limit  established  for  that  period  has  been 
exhausted  by  previous  entries,  such  products 
shall  be  chafed  to  the  limit  set  forth  in  this 
directive. 

In  carrying  out  the  above  directions,  the 
Commissioner  of  Customs  should  construe 
entry  into  the  United  SUtes  for  consumption 
to  include  entry  for  consumption  into  the 
Commonwealth  of  Puerto  Rico. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that  this 
action  blls  within  the  foreign  affairs 
exception  of  the  rulemaking  provisions  of  5 
U.S.C  5S3(a)(l). 

Sincerely, 
Troy  H.  Crihb, 

Chairman,  CommittBefor  the  Imphmentation 
of  Textile  Agreements. 
(FR  Doc.  98-28857  Filed  10-27-98;  8:45  am] 


The  current  limita  for  certain 
categories  are  being  increased  for  swing 
and  carryforward. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  62  FR  66057, 
published  on  December  17, 1997).  Also 
see  62  FR  67827,  published  on 
December  30, 1997. 
TWiyH-Crflib. 

Chainnan,  Committee  for  the  Implementation 
of  Textile  Agreements. 

)  far  the  ImplaaMBtation  of  Textile 


Calagoiy 


363  ...... 

369-0* 
410 


AdMMtwetve-monlh 
imi' 


COMMnTEE  FOR  THE 
MIPLEMENTATION  OF  TEXTILE 
AQREEMEHTS 

Ad|ustmant  of  Import  Umits  for  Certain 
Cotton,  Wool.  Man  Made  FIbar.  Silt 
Bland  and  Other  VagataMa  FIbar 
TaxtHaa  and  Taxlila  Products 
Produoad  or  Manufaduiad  In  tha 
Paopla'a  Republic  of  China 

October  22. 1998. 

AGENCY:  Committee  for  the 

Implementation  of  Textile  Agreemente 

(OTA). 

action:  Issuing  a  directive  to  the 

Commissioner  of  Ctistoms  increasing 

limita.  ^_^ 

EFFECTIVE  DATE:  October  28, 1998. 

FOR  FURTHER  INFORMATION  CONTACT: 
Janet  Heinzen,  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Conunerce, 
(202)  482-4212.  For  information  on  the 
quota  status  of  these  limita,  refer  to  the 
Quota  Status  Reporta  posted  on  the 
bulletin  boards  of  each  Customs  port  or 
call  (202)  927-5850.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202)  482-3715. 

SUPPLEMENTARY  INFORMATION: 

Anlhorily:  Section  204  of  the  Agricultural 
Act  of  1956.  as  amended  (7  U.S.C  1854); 
Executive  Order  11651  of  March  3. 1972,  as 
amended. 


October  22, 1998. 
Commissioner  of  Customs, 
Department  of  the  Treasury.  Washington.  DC 
20229. 

Dear  Coounissioner  This  directive 
amends,  but  does  not  cancel,  the  directive 
issued  to  you  on  December  22. 1997,  by  the 
Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements.  That  directive 
concerns  impwts  of  certain  cotton,  wool, 
man-made  fiber,  silk  blend  and  other 
vegetable  fiber  textiles  and  textile  producU, 
produced  or  manufoctured  in  China  and 
exported  during  the  twelve-month  period 
which  began  on  January  1, 1998  and  extends 
through  December  31, 1998. 

Effective  on  October  28, 1998,  you  are  - 
directed  to  increase  the  limiu  for  the 
following  categories,  as  provided  for  under 
the  terms  of  the  current  bilateral  textile 
■gwrnnant  between  the  Governments  of  the 
United  States  and  the  People's  Republic  of 
China: 


433 
435 
436 
436 
443 


445/446 
447 


614. 

617. 

631 
633 
634 
636 


Category 


>  The  limit  has  not  been  adjusted  to  account  for 
any  imports  exported  after  October  2S.  1998. 


Sut)levels  in  Group  I 

200 

218 . 

237 

230 

314 

334 

340  . 

345 

347/348 

«30 1    ••■••••••••••■••••••■■■•" 

Tjjf   («••••■•••■•••■••••»••••• 

360 


361 
362 


Adusted  twetwe-monlh 
imH' 


752,987  kMogram*. 
12,103,713  sqiMre 


640 

642 

643 

644/844 
645/646 

647 

649 

651  . — 


652 

65»-«* 
659-S> 


2,119203  dozea 
3,174,522  tdtograms. 
50,875,249  square 


5,571370  dozen  pairs. 

337,034  dozen 

850,413  dozen  of 

which  not  more  than 

413396  dozen  shal 

be  in  Celsgory  340- 

135,213  dozea 

2,458,943  dozen. 

591 ,232  dozen. 

1,719,164  dozen. 

7,765,562  numbers  o( 
which  not  more  tfwn 
5,452.646  nunteis 
shrf  be  in  Caisgofy 
360-P'. 

4,553,412  nunt)er8. 

7,674,564  nun«»er». 


22,364,197  numbers. 

5,034,883  Mograms. 

1X106,938  squar 
Ibis  of  wtiich  not 
more  tan  806,774 


be  in  Calagofy  410- 
A'and  not  mora 
Vwn  848,420  square 
mslsrsahal  be  in 
CaMoory  41(>-e«. 

22.406  dozea 

26X)70  dozen. 

16.212  dozen. 

28,388  dozen. 

138,607  numbers. 

215,110  nuntMfS. 

310,779  dozea 

75,886  dozert 

23,718  dozen. 

12.710.730  square 


835 

836 

840 

Group  II 

330.  332.  349.  353. 
354,  359-0  «, 
431,432,439. 
456,6^0,63^ 
663,  664  and  659- 
0^>,  asagroup. 


18.157378 


1384344  dozen 

61 312  dozen. 

647354  dozen. 

684,060  dozen. 

2.606,731  dozen. 

1,490,044  dozen. 

357,695  dozen. 

560.631  nwrtars. 

3342.481  msTtMis. 

864.604  dozea 

1333,486  dozea 

1.004.176  dozea 

813,734  dozen  of 
which  not  more  ttien 
134381  dozen  shal 
be  in  Calagory  661- 
B'. 

2356.428  dozea 

2.981 374  tdtograms. 

640.150  tdtograms. 

3,794,012  tdtograms  of 
wtiich  not  more  then 
13S632S  tdtograms 
shal  be  in  Caiagory 
686-C'«. 

16341,781  tdtograms. 
129,442  dozea 

299386  dozea 

512,786  dozea 


126,038.150 : 
meters  equwatert. 
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*°Catogory 
63O3.92i006. 


666-C:    onty    HTS    numlMr 


Catogofy 

mm' 

Group  III 

201.220.222.223. 

261.446.831  square 

224-V  '<.  224- 

meters  equivalenL 

0'»  225.227. 

229.  369-0 '•. 

- 

400,  414.  464, 

465.  469,  600, 

603,604-0". 

606,  618-622. 

624-629.665, 

66»-0<«and 

670-O*».8sa 

group- 

Group  IV 

832.  834.  838.  839. 

11.712.490  square 

843.860-852.858 

meters  equivalenL 

and  859.  as  a 

group. 

Laval  nolin  a  Group 

870 „„ 

35.418.329  kilograms. 

670-L:    only    HTS    numbers 

4202.12.8070.    4202.92.3020. 

4202.92.9026  and 


^The  limits  have  not  been  adjusted  to  ac- 
count for  any  imports  exported  after  December 
31.1997. 

'Category  340-Z:  only  HTS  numbers 
6206.20%15.  6205.20.2020.  6205.20.2050 
and  6206.20.2060. 

3  Category  360-P:  onty  HTS  numbers 
6302.21.3010.  6302.21.5010.  6302.21.7010. 
6302.21.9010.  6302.31.3010.  6302.31.5010, 
6302.31.7010  and  6302.31.9010. 

^Category  369-D:  onty  HTS  numbers 
6302.60.0010.  6302.91.0005  and 

6302.91.0045. 

^Category  410-A:  only  HTS  numbers 
5111.11.3000.  5111.11.70M.  5111.11.7060. 
5111.19.2000.  5111.19.6020.  5111.19.6040. 
5111.19.6060.  5111.19.6060.  5111.20.9000. 
5111.30.9000.  5111.90.3000.  5111.90.9000. 
5212.11.1010.  5212.12.1010,  5212.13.1010, 
5212.14.1010.  5212.15.1010.  5212.21.1010. 
5212.22.1010.  5212.23.1010.  5212.24.1010. 
5212.25.1010.  5311.00.2000.  5407.91.0510. 
5407.92.0610.  5407.93.0510.  5407.94.0510. 
5408.31.0610.  540&32.0510.  5408.33.0510. 
5406.34.0510.  5515.13.0510.  5515.22.0610, 
5615.92.0510.  5516.31.0510.  5516.32.0510. 
5516.33.0510.  5516.34.0610  WKt 

6301.20.0020. 

•Category  410-S:  only  HTS  numbers 
5007.10.6030.  5007.90.6030.  5112.11.2030. 
5112.11.2060.  5112.19.9010.  5112.19.9020. 
5112.19.9030.  5112.19.9040,  5112.19.9050. 
5112.19.9060.  5112.20.3000.  5112.30.3000, 
5112.90.3000.  5112.90.9010.  5112.90.9090. 
5212.11.1020.  5212.12.1020.  5212.13.1020. 
5212.14.1020.  5212.15.1020.  5212.21.1020. 
5212^.1020.  5212.23.1020,  5212.24.1020. 
5212.25.1020,  5309.21.2000,  5309.29.2000. 
5407.91.0620.  5407.92.0520.  5407.93.0520. 
5407.94.0520.  540a31.0520.  5408.32.0520. 
5408.33.0520,  5408.34.0520,  5515.13.0520. 
5515.22.0520.  5515.92.0520.  5516.31.0520. 
5516.32.0520.  5516.33.0520  and 

5516.34.0520. 

'Category  651-B:  only  HTS  numbers 
6107.22.0015  and  6108.32.0015. 

•Category  659-H:  only  HTS  numbers 
6502.00.9030.  6504.00.9015.  6504.00.9060, 
6506.90.5090.  6505.90.6090.  6505.90.7090 
and  6505.90.8090. 

•Category  659-S:  only  HTS  numbers 
6112.31.0010.  6112.31.0020.  6112.41.0010, 
6112.41.0020.  6112.41.0030.  6112.41.0040. 
6211.11.1010.  6211.11.1020.  6211.12.1010 
and  621 1.12.1020. 


4202.12 

4202.92.3031. 

6307.90.9907. 

^'Category  359-0:  aH  HTS  numbers  except 
6103.42^025,    6103.49.8034.    6104.62.1020. 

6114.20.0048. 

6203.42.2090. 

6211.32.0025, 
359-C): 

6104.12.0040. 

6110.20.1024. 

6110.90.9044. 

6202.92.2020. 

6204.12.0040, 


6114.20.0062, 
6204.62^10. 
6211.42.0010 
6103.19.2030. 
6104.19.8040. 
6110.20.2030. 
6110.90.9046. 
6203.19.1030. 
6204.19.8040. 


6104.69.8010, 

6203.42.2010, 

6211.32.0010. 

(Category 

6103.19.9030, 

6110.20.1022. 

6110.20.2035. 

6201.92.2010. 

6203.19.9030, 

6211.32.0070   and   6211.42.0070   (Category 

359-V). 

'=>Category  660-O:  al  HTS  numbers  except 
6103.23.0065,  6103.43.2020,  6103.43.20K. 
6103.49.2000,  6103.49.8038,  6104.63.1020. 
6104.63.1030,  6104.69.1000.  6104.68.8014. 
6114.30.3044,  6114.30.3054,  6203.43.2010. 
6203.43.2090,  6203.49.1010,  6203.49.1090. 
6204.63.1510.  6204.69.1010.  6210.10.9010. 
6211.33.0010.  6211.33.0017.  6211.43.0010 
(Category  659-C):  6502.W.9030. 

6504.00.9015,  6504.00.9060.  6606.90.5090. 
6505.90.6090.  6506.90.7090.  6506.90.8090 
(Category  6S9-»);  61 1 2.31 .001 0. 

6112.31.0020.  6112.41.0010.  6112.41.0020, 
6112.41.0030,  6112.41.0040.  6211.11.1010. 
6211.11.1020,  6211.12.1010  and 

6211.12.1020  (Category  659-S). 

<*C:atogory  224-V:  only  HTS  numbers 
5801 .21.0000.  5801.23.0000.  5801.24.0000, 
5801.25.0010.  5601.25.0020.  5801.26^)010. 
5801.26.0020.  5801.31.0000,  5801.33.0000. 
5801.34.0000.  5801.35.0010.  5801.35.0020. 
5801.36.0010  and  5801.36.0020. 

'•Category  224-0:  al  HTS  numbers  except 
5801 .21.0000.  5801.23.0000.  5601.24.0000, 
5801.25.0010,  5801J2S.0020.  5801.26.0010, 
5801.26.0020,  5801.31.0000,  5801.33.0000. 
5801.34.0000,  5801.35.0010,  5801.35.0020. 
5801.36.0010  and  5801.36.0020  (Category 
224-V). 

'"Category  369-0:  all  HTS  numbers  except 
6302.60.0010.  6302.91.0005  wid 

6302.91.0045  (Category  368-0); 

4202.22.4020.  4202.22.4500.  4202.22.8030 
(Category  368-H):  4202.12.4000. 

4202.12.8020.  4202.12.8060.  4202.92.1500. 
4202.92.3016.  4202.92.6091.  6307.90.9905 
(Category  369-L):  and  6307.10.2005  (Cat- 
egory 3^-S) 

''Category  604-O:  all  HTS  numbers  except 
5509.32.0000  (Category  604-A). 

'•Category  669-0:  all  HTS  numbers  except 
6305.32.(»l6.  6305.32.0020.  6305.33.0010. 
6305.33.0020   and    6306.39.0000    (Category 


670-O:    only    HTS    numt>ers 
4202.22.8050  md 


669-P) 

'•Category 
4202.22.4030, 
4202.32.9550. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  afhirs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C.  553(a)(1). 

Sincerely, 
Troy  H.  Cribb, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 
[FR  Doc98-28856  Filed  10-27-98:  8:45  am) 

aHJJNQCOOE  3Sie-0A-F 


COMMnTEEFORTHE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Adjustntant  of  an  Import  Limit  for 
Cortain  Wool  Taxttia  Products 
Producad  or  Manufactured  In  Costa 
Rica 

October  22, 1998. 

agency:  Committee  for  the 

Implementation  of  Textile  Agreements 

(OTA). 

ACTION:  Issuing  a  directive  to  the 
Commissioner  of  Customs  increasing  a 
limit. 

EFFECTIVE  DATE:  October  28,  1998. 

FOR  FURTHER  INFORHATION  CONTACT: 
Naomi  Freeman,  International  Trade 
Specialist.  Office  of  Textiles  and 
Apparel.  U.S.  Department  of  Commerce. 
(202)  482-4212.  For  information  on  the 
quota  status  of  this  limit,  refer  to  the 
()uota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port  or 
call  (202)  927-5850.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202)  482-3715. 

SUPPLEMENTARY  INFORMATION: 

Auliioritjr:  Section  204  of  the  Agricultural 
Act  of  1956,  as  amended  (7  U.S.C  1854); 
Executive  Order  11651  of  March  3, 1972.  as 
amended. 

The  current  limit  for  Category  443  is 
being  increased  for  carryforward. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
(X)RRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  62  FR  66057. 
published  on  December  17, 1997).  Also 
see  62  FR  63520.  published  on 
December  1, 1997. 
Troy  R  Cribb, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

Committae  for  the  Implementation  of  Textile 
Agieenents 
October  22. 1998. 
Commissioner  of  Customs, 
Department  of  the  Treasury,  Washington,  DC 
20229. 

Dear  Commissioner  This  directive 
amends,  but  does  not  cancel,  the  directive 
issued  to  you  on  November  24, 1997,  by  the 
Chainnan,  Committee  for  the  Implementation 
of  Textile  Agreements.  That  directive 
concerns  impwrts  of  certain  cotton,  wool  and 
man-made  fiber  textile  products,  produced  or 
manufactured  in  Costa  Rica  and  exported 
during  the  twelve-month  period  which  began 
on  )anuary  1. 1998  and  extends  through 
December  31, 1998. 

EfGactive  on  October  28, 1998,  you  are 
directed  to  increase  the  current  limit  for 
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Category  443  to  243,095  numbers  >,  as 
provided  for  under  the  Uruguay  Round 
Agreement  on  Textiles  and  Clothing.  The 
guaranteed  access  level  for  Category  443 
remains  unchanged. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  detennined  that  this 
action  foils  within  the  foreign  affairs 
exception  of  the  rulemaking  provisions  of  5 
U.S.C.  553(a)(1). 

Sincerely. 
Troy  H.  Cribb. 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 
(FR  Doc.  98-28854  Filed  10-27-98;  8:45  am) 

BUXMQ  CODE  «10-OR-f 


COMMTTTEEFORTHE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Adjustment  of  Import  Umlts  for  Cartain 
Cotton  and  Man-Made  Hlier  Textile 
Products  Produced  or  Manufactured  in 
India 

October  23. 1998. 

AGENCY:  Committee  for  the 
Implementation  of  Textile  Agreements 
(CTTA). 

ACTION:  Issuing  a  directive  to  the 
Commissioner  of  Customs  adjusting 
limits.  ^ 

EFFECTIVE  DATE:  October  28. 1998. 

FOR  FURTHER  INFORMATION  CONTACT: 
Janet  Heinzen,  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Ck)inmerce, 
(202)  482-4212.  For  information  on  the 
quota  status  of  these  limits,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port  or 
call  (202)  927-5850.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202) 482-3715. 

SUPPLEMENTARY  INFORMATION: 

Authority:  Section  204  of  the  Agricultural 
Act  of  1956.  as  amended  (7  U.S.C  1854); 
Executive  Order  11651  of  March  3, 1972,  as 
amended. 

The  current  limits  for  certain 
categories  are  being  adjusted,  variously, 
for  swing,  carryforward  and  special 
carryforward. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
ntmibers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Clategories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  62  FR  66057. 
published  on  December  17. 1997).  Also 


see  62  FR  67831,  published  on 
December  30, 1997. 
Troy  H.  Cribb. 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

Committee  for  the  Implementation  of  Textik 
Agreements 
October  23, 1998. 
Commissioner  of  Customs, 
Department  of  the  Treasury,  Washington,  DC 
20229. 

Dear  Commissioner:  This  directive 
amends,  but  does  not  cancel,  the  directive 
issued  to  you  on  December  22. 1997,  t>y  the 
Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements.  That  directive 
concerns  imports  of  certain  cotton,  man- 
made  fiber,  silk  blend  and  other  vegetable 
fiber  textiles  and  textile  products,  produced 
or  manufoctured  in  India  and  exprnrted 
during  the  twelve-month  period  which  began 
on  January  1, 1998  and  extends  through 
December  31, 1998. 

Effective  on  October  28, 1998,  you  are 
directed  to  adjust  the  limits  for  the  following 
categories,  as  provided  for  under  the  Uruguay 
Roimd  Agreement  on  Textiles  and  Clothing: 


Category 

Kmil' 

Levels  in  Grovp  1 
219 

315     

66.578.074  square 

mMers. 
13.718,714  square 

326 

nwters. 
7,765,839  square  me- 

342/642  

641        

ters. 
1,21 1,756  rtorert 
1,275,563  dozen. 

>  The  limit  has  not  been  adjusted  to  account  for 
any  imports  exported  after  December  31. 1997. 


1  Ttw  limits  tiave  r>ot  been  adjusted  to  ac- 
count for  any  imports  exported  after  December 
31,  1997. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  to  the  rxilemaking  provisions  of  5 
U.S.C  553(a)(1). 

Sincerely, 
Troy  H.  Cribb, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 
(FR  Doc.98-28858  Filed  10-27-98:  8:45  am] 

aajjNO  oooE  asio-on-F 


COMMTTTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Adjustment  of  Import  Limits  for  Certain 
Cotton,  Wool.  Man-Made  Fit>er.  Silk 
Blend  and  Other  Vegetable  FHmt 
Textiles  and  Textile  Products 
Produced  or  Manufactured  in  Macau 

October  22, 1998. 

AGENCY:  Committee  for  the 

Implementation  of  Textile  Agreements 

(OTA). 


ACTION:  Issuing  a  directive  to  the  

Commissioner  of  Customs  adjusting 
limits. 

EFFECTIVE  DATE:  October  28. 1998. 

FOR  FURTHER  INFORMATION  CONTACT: 
Janet  Heinzen.  International  Trade 
Specialist.  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202)  482-4212.  For  information  on  the 
quota  status  of  these  limits,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port  or 
call  (202)  927-5850.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202) 482-3715. 

SUPPI^MENTARY  INFORMATION: 

Authority:  Section  204  of  the  Agricultural 
Act  of  1956.  as  amended  (7  U.S.C  1854): 
Executive  Order  11651  of  March  3. 1972.  as 
amended. 

The  current  limits  for  certain 
categories  are  being  adjusted,  variously, 
for  swing,  carryover  and  carryforward. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Regisler  notice  62  FR  66057, 
published  on  December  17, 1997).  Also 
see  62  FR  66054,  published  on 
December  17, 1997. 
TVoylLCrihb. 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

Committee  for  the  Implemeiitatioii  of  Textile 
AgrasmcBts 

October  22. 1998. 
Commissioner  of  Custtxns. 
Department  of  the  Treasury,  Washington,  DC 
20229. 

Dear  Commissioner  This  directive 
amends,  but  does  not  cancel,  the  directive 
issued  to  you  on  E)ecember  9, 1997,  by  the 
Chairman,  Committee  for  the  bnplemenution 
of  Textile  AgreemenU.  That  directive 
concerns  imports  of  certain  cotton,  wool, 
man-made  fiber,  silk  blend  and  other 
vegetable  fiber  textiles  and  textile  products, 
produced  or  manufactured  in  Macau  and 
exported  during  the  period  which  began  on 
January  1. 1998  and  extends  through 
December  31.  1998. 

Effective  on  October  28. 1998,  you  are 
directed  to  adjust  the  limits  for  the  following 
categories,  as  provided  for  under  the  Uruguay 
Round  Agreement  on  Textiles  and  Qotiung: 


Category 


Levels  in  Group  I 
225 -.. 


317 


Adjusted  twelve-month 


5,917.149  square  me- 
ters. 

4.170,449  square  me- 
ters. 
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Category 

lifnll' 

333/334/335^833/ 

342.890  dozen  of 

834/835. 

wtiicti  not  morettian 

153.070  dozen  Shan 

be  in  Categories 

333/335/833/835. 

336/836 

77.827  dozen. 

338 

402J294  dozen. 

339 

1.762.763  dozea 

340 

417.449  dozen. 

341  

262.743  dozen. 

342 

121  908  dozea 

345 

69,319  dozen. 

347/348/847 

964.562  dozen 

350/860 

81.271  dozen. 

351/851  

89.594  dozen 

35©-C«50-C»  

444.417  kilograms. 

35e-V3  

162.547  kilograms. 
5,997.860  square  me- 

625^26/827/628/629 

ters. 

633/634/635    

661 .743  dozea 

&3fl/939/838 

2.170,009  dozea 

640 

160.766  dozea 

641/840 -„ 

267.740  dozea 

642/842 

160  983  dozea 

645/646 

354.494  dozea 

647/648 „ 

760,219  dozea 

650-S*  

162,547  kilograms. 

Group  II 

400-431.433- 

1.730.190  square  me- 

438.440-448. 

ters  equivalenL 

456pL».464. 

and469pt«.a* 

agrotp. 

Sublevel  in  Group  II 

445/446  

91 .370  dozen. 

<  The  Nmits  heve  not  been  adiusted  to  ac- 
count kx  any  imports  exported  after  Oeoember 
31.  1997. 

'Category  359-C:  only  HTS  numbers 
6103.422O2S.  6103.49.8^.  6104.62.1020. 
6104.60.8010.  6114.20.0048.  6114.20.0062. 
6203.42.2010.  6203.42.2090.  6204.62.2010. 
6211.32.0010.  6211.32.0025  and 

6211.42.0010:  Category  659-C:  only  HTS 
numbers  6103.23.0065.  6103.43.2020. 
6103.43.2025.  6103.49.2000.  6103.49.8038. 
6104.63.1020.  6104.63.1030.  6104.60.1000. 
6104.69.8014.  6114.30.3044.  6114.30.3064. 
6203.43.2010.  6203.43.2090.  6203.49.1010. 
6203.49.1090,  6204.63.1510.  6204.60.1010. 
6210.10.9010.  6211.33.0010.  6211.33.0017 
and  621 1.43.0010. 

^Category  369-V:  only  HTS  numbers 
6103.19!2030.  6103.19.9^.  6104.12.0040. 
6104.19.8040.  6110.20.1022.  6110.20.1024. 
6110.20.2030.  6110.20.2035.  6110.90.9044. 
6110.90.9046.  6201.92.2010.  6202.92.2020. 
6203.19.1030.  6203.19.9030,  6204.12.0040. 
6204.19.8040.  6211.32.0070  tnd 

6211.42.0070. 

^Cateoory  659-S:  only  HTS  numbers 
6112J1.0010.  6112.31.0W0,  6112.41.0010. 
6112.41.0020.  6112.41.0030.  6112.41.0040. 
6211.11.1010.  6211.11.1020.  6211.12.1010 
and  621 1.12.1020. 

^Cateoory  450pL:  al  HTS  numbers  except 
6405.20.60te.  6406.20.6060.  6405.20.6090. 
6406.99.1505  and  6406.99.1560. 

•Category  469pt.:  al  HTS  numbers  except 
5601.29.0020.  5603.94.1010  and 

6406.10.9020. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  of  the  rulemaking  provisions  of  5 
U.S.C  553(a)(1). 


Sincerely, 
Troy  H.  Cribb. 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreemen  ts. 

|FR  Doc.  98-28853  Filed  10-27-98;  8:45  am] 
iKJjNa  ooof  Mia-oa-F 


COMMnTEEFORTHE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 


IncTMM  of  ■  DMlgnaled  Consultation 
L»vl  lor  Cftain  Cotton  and  Min  Made 
Hbar  Taxtll*  Products  Produced  or 
Manufactured  in  Mexico 

October  22. 1998. 

agency:  Committee  for  the 
Implementation  of  Textile  Agreements 
(CTTA). 

ACTION:  Issuing  a  directive  to  the 
Commissioner  of  Customs  increasing  a 
designated  consultation  level. 

EFFECTIVE  DATE:  October  28, 1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Naomi  Freeman,  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202)  482-4212.  For  information  on  the 
quota  status  of  this  level,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port  or 
call  (202)  927-5850.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202) 482-3715. 

SUPPlfMENTARY  INFORMATION: 

Authority:  Section  204  of  the  Agricultural 
Act  of  1956.  as  amended  (7  U.S.C  1854); 
Executive  Order  11651  of  March  3. 1972,  as 
amended. 

The  Government  of  the  United  States 
has  agreed  to  increase  the  current 
Designated  Consultation  Level  (EKX)  for 
Categories  338/339/638/639  to  721.500 
dozen.  The  1999  DCL  for  Categories 
338/339/638/639  will  be  reduced  by 
71,500  dozen,  the  equivalent  amount  of 
the  increase. 

The  level  does  not  apply  to  NAFTA 
(North  American  Free  Trade  Agreement) 
originating  goods,  as  defined  in  Aimex 
300-B.  Chapter  4  and  Annex  401  of  the 
agreement.  In  addition,  this  consultation 
level  does  not  apply  to  textile  and 
apparel  goods  that  are  assembled  in 
Mexico  from  fabrics  wholly  formed  and 
cut  in  the  United  States  and  exported 
from  and  re-imported  into  the  United 
States  under  U.S.  tariff  item  9802.00.90. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  62  FR  66057, 


published  on  December  17, 1997).  Also 
see  62  FR  67836,  published  on 
December  30, 1997. 
Tray  H.  Cribb. 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

Committee  for  the  Implemenlatioa  of  Textile 
Agreenenls 

October  22. 1998. 
Commissioner  of  Customs. 
Department  of  the  Treasury,  Washington,  DC 
■20229. 

Dear  Commissioner  This  directive 
amends,  but  does  not  cancel,  the  directive 
issued  to  you  on  December  22, 1997  by  the 
Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements.  That  directive 
concerns  imports  of  certain  cotton,  wool  and 
man-made  fiber  textile  products,  produced  or 
manuCactured  in  Mexico  and  exptorted  during 
the  period  which  began  on  January  1, 1998 
and  extends  through  December  31, 1998.  The 
levels  established  in  that  directive  do  not 
apply  to  NAFTA  (North  American  Free  Trade 
A^eement)  originating  goods,  as  defined  in 
Annex  300-B,  Chapter  4  and  Annex  401  of 
NAFTA  or  to  goods  assembled  in  Mexico 
from  fabrics  wholly  formed  and  cut  in  the 
United  States  and  exported  from  and  re- 
imported  into  the  United  States  under  U.S. 
tariff  item  9802.00.90. 

Effective  on  October  28, 1998.  you  are 
directed  to  increase  the  current  designated 
consulUtion  level  for  Categories  338/339/ 
638/639  to  721,500  dozen  >.  pursuant  to 
exchange  of  letters  dated  December  5. 1997 
and  provisions  of  the  NAFTA  (North 
American  Free  Trade  Agreement). 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that  this 
action  falls  within  the  foreign  affairs 
exception  of  the  rulemaking  provisions  of  5 
U.S.C  553(a)(1). 

Sincerely. 

Troy  H.  Cribb. 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

(FR  Doc.  98-28855  Filed  10-27-98;  8:45  am) 

aHJJNG  OOOC  MIMM-P 


DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

(OMB  Control  No.  9000-0013] 

Submission  for  OMB  Rsvisw; 
Commant  Raquast  Entltiad  Cost  or 
Pricing  Data  Raquiremonts  and 
Information  Otttar  Than  Cost  or  Pricing 
Data 

AOENOES:  Department  of  Defense  (DOD), 
General  Services  Administration  (GSA), 


'  The  limit  has  not  twen  adjutted  to  account  tot 
any  impoiU  expottad  aflar  Oecember  31,  1997. 
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and  National  Aeronautics  and  Space 
Administration  (NASA). 
ACTION:  Notice  of  request  for  an 
extension  to  an  existing  OMB  clearance. 

SUMMARY:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35),  the  Federal 
Acquisition  Regulation  (FAR) 
Secretariat  has  submitted  to  the  Office 
of  Management  and  Budget  (OMB)  a 
request  to  review  and  approve  an 
extension  of  a  currently  approved 
information  collection  requirement 
concerning  Cost  or  Pricing  Data 
Requirements  and  Information  Other 
Than  Cost  or  Pricing  Data.  A  request  for 
public  comments  was  published  at  63 
FR  31448,  June  9, 1998.  No  comments 
were  received. 

DATES:  Comments  may  be  submitted  on 
or  before  November  27, 1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jeremy  Olson.  Federal  Acquisition 
Policy  Division,  GSA  (202)  501-3221. 
ADDRESSES:  Send  comments  regarding 
this  burden  estimate  or  any  other  aspect 
of  this  collection  of  information, 
including  suggestions  for  reducing  this 
burden,  to:  FAR  Desk  Officer.  OMB, 
Room  10102,  NEOB,  Washington,  DC 
20503,  and  a  copy  to  the  General 
Services  Administration.  FAR 
Secretariat  (MVRS).  1800  F  Street,  NW, 
Room  4035.  Washington,  DC  20405. 
Please  cite  OMB  Control  No.  9000-0013, 
Cost  or  Pricing  Data  Requirements  and 
hiformation  Other  Than  Cost  Pricing 
Data,  in  all  correspondence. 
SUPPLEMBITARY  INFORMATION: 

A.Purpose 

The  Truth  in  Negotiations  Act 
requires  the  Government  to  obtain 
'  certified  cost  or  pricing  data  xmder 
certain  circumstances.  Contractors  may 
request  an  exemption  fi-om  this 
requirement  under  certain  conditions 
and  provide  other  information  instead. 

B.  Annual  Reporting  Burden 

Public  reporting  burden  for  this 
collection  of  information  is  estimated  to 
average  50.51  hours  per  response, 
including  the  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
dataneeded,  and  completing  and 
reviewing  the  collection  of  information. 
The  annual  reporting  burden  is 
estimated  as  follows:  Respondents, 
33,332;  responses  per  respondent,  6; 
total  annual  responses,  199.992; 
preparation  hours  per  response,  50.51; 
and  total  response  burden  hours, 
10.101.684. 

OBTAIMNQ  COPIES  OF  PROPOSAI^: 
Requester  may  obtain  a  copy  of  the 
justification  from  the  General  Services 


Administration,  FAR  Siecretariat 
(MVRS),  1800  F  Street.  NW,  Room  4035, 
Washington,  DC  20405,  telephone  (202) 
501-4755.  Please  cite  OMB  Control  No. 
9000-0013,  Cost  or  Pricing  Data 
Requirements  and  Information  Other 
Than  Cost  Pricing  Data,  in  all 
correspondence. 

Dated:  October  23, 1998. 
Edward  C  Locb, 

Director,  Federal  Acquisition  Policy  Division. 
(FR  Doc.  98-28824  Filed  10-27-48;  8:45  am) 
BILUNQOOOE 


DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[OMB  Control  Na  SOOO-OOiq 

SutNnission  for  OMB  Review; 
Comment  Request  Entitled 
Certification  of  independent  Price 
Determination  and  Parent  Company 
and  identifying  Data 

AGENCIES:  Department  of  Defense  (DCX», 
General  Services  Administration  (GSA), 
and  National  Aeronautics  and  Space 
Administration  (NASA). 
action:  Notice  of  request  for  an 
extension  to  an  existing  OMB  clearance. 

SUMMARY:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35).  the  Federal 
Acquisition  Regulation  (FAR) 
Secretariat  has  submitted  to  the  Office 
of  Management  and  Budget  (OMB)  a 
request  to  review  and  approve  an 
extension  of  a  ciurently  approved 
information  collection  requirement 
concerning  Certification  of  Independent 
Price  Determination  and  Parent 
Company  and  Identifying  Data. 
DATES:  Qomments  may  be  submitted  on 
or  before  November  27. 1998. 
FOR  FURTHER  INFORMATION  CONTACT:  Paul 
Linfield,  Federal  Acquisition  Policy 
Division,  GSA  (202)  501-1757. 
ADDRESSES:  Send  comments  regarding 
this  burden  estimate  or  any  other  aspect 
of  this  collection  of  information, 
including  suggestions  for  reducing  this 
burden,  to:  FAR  Desk  Officer,  OMB, 
Room  10102,  NEOB.  Washington,  DC 
20503.  and  a  copy  to  the  General 
Services  Administration,  FAR 
Secretariat  (MVRS),  1800  F  Street.  NW. 
Room  4035.  Washington.  DC  20405. 

SUPPLEMBITARY  INFORMATION: 

A.  Purpose 

Agencies  are  required  to  report  under 
41  U.S.C.  252(d)  and  10  U.S.C.  2305(d) 


suspected  violations  of  the  antitrust 
laws  (e.g.,  collusive  bidding,  identical 
bids,  imiform  estimating  systems,  etc.) 
to  the  Attorney  General. 

As  a  first  step  in  assuring  that 
Government  contracts  are  not  awarded 
to  firms  violating  such  laws,  offerors  on 
Government  contracts  must  complete 
the  certificate  of  independent  price 
determination.  An  offer  will  not  be 
considered  for  award  where  the 
certificate  has  been  deleted  or  modified. 
Deletions  or  modifications  of  the 
certificate  and  suspected  false 
certificates  are  reported  to  the  Attorney 
General. 

B.  Annual  Reporting  Burden 

Public  reporting  burden  for  this 
collection  of  information  is  estimated  to 
average  .04  hours  for  the  first 
completion.  .0083  hours  for  subsequent 
completions,  or  an  average  of  .01  hours 
per  completion,  including  the  time  for 
reviewing  instructions,  searching 
existing  data  soiuces,  gathering  and 
mainlining  the  data  needed,  and 
completing  and  reviewing  the  collection 
of  information. 

The  annual  reporting  biuden  is 
estimated  as  follows:  Respondents. 
64.250:  responses  per  respondent,  20; 
total  aimual  responses.  1 ,285,000; 
preparation  hours  per  respcmse.  .02;  and 
total  response  burden  hours.  25.700. 

OeTANSNQ  COPIES  OF  PROPOSALS: 
Requester  may  obtain  a  copy  of  the 
justification  from  the  General  Services 
Administration.  FAR  Secretariat 
(MVRS).  1800  F  Street.  NW.  Room  4035, 
Washington,  DC  20405,  telephone  (202) 
501-4755.  Please  cite  OMB  clearance 
9000-0018,  Certification  of  Independent 
Price  Determination  and  Parent 
Company  and  Identifying  Data,  in  all 
correspondence. 

Dated:  October  23, 1998. 
Edward  CLoeb, 

Director,  Federal  Acquisition  Policy  Division. 
[FR  Doc.  98-28825  Filed  10-27-98:  8:45  ami 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Army 

Notice  of  Avaiiat)iiity  of  a  Draft 
Environmental  Impact  Statement 
(DOS)  for  ttte  L-and  Exchange  Between 
Fort  Benning  and  the  City  of 
Columbus,  GA 

AGENCY:  U.S.  Army  Infontry  Center  and 
Fort  Benning.  Department  of  the  Army,- 
DoD. 
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ACnON:  Notice  of  availability. 

SUMMARY:  This  announces  the 
availability  of  the  DEIS  which  assesses 
the  potential  environmental  impacts  of 
the  exchange  of  tracts  of  land  between 
Fort  Benning  and  the  City  of  Columbus 
(hereafter  referred  to  as  the  City). 
Section  2829  of  Pub.  L.  101-510. 
enacted  November  5. 1990.  authorized  a 
land  exchange  between  the  City  and 
Fort  Benning.  The  proposed  action  is  to 
transfer  the  North  Tract  (ranging  in  size 
from  2113  acres  to  2,760  acres)  to  the 
City  in  exchange  for  the  South  Tract, 
which  ranges  from  2.156  to  2.848  acres. 
DATES:  The  public  comments  period  for 
the  DEIS  will  end  45  days  after 
publication  of  the  NOA  in  the  Federal 
Register  by  the  U.S.  Environmental 
Protection  Agency. 

AOOflESSES:  To  obtain  copies  of  the  DEIS 
contact  the  U.S.  Army  Infantry  Center, 
Directorate  of  Public  Works. 
Environmental  Management  Division. 
(ATTN:  Mr.  John  Brent),  Fort  Benning, 
Georgia  31905-5122,  or  send  e-mail  to 
BrentjObenning.army.mil. 
FOR  FURTHER  INFORMATION  CONTACT: 
Questions  regarding  this  proposal  may 
be  directed  to  Mr.  John  Brent  at  (706) 
545-4766. 

SUPPI.EMENTARY  INFORMATION:  On  June 
26,  1996,  Fort  Benning  conveyed  346 
acres  to  the  City  for  landfill 
development  in  exchange  for  380  acres, 
as  authorized  under  the  same  enabling 
legislation  as  the  currently  proposed 
exchange.  An  Environmental 
Assessment  was  prepared  pursuant  to 
the  National  Environmental  Policy  Act 
(NEPA)  of  1969.  and  a  Finding  of  No 
Significant  Impact  was  pre(>ared  for  the 
landfill  land  exchange.  This  notice  of 
availability  pertains  only  to  the 
proposed  North-South  Tract  land 
exchange  DEIS,  involving  the  remaining 
2,760  acres  of  Fort  Benning  land  (the 
North  Tract)  and  2,848  acres  of  the  City 
land  (the  South  Tract). 

The  City  intends  to  use  the  North 
Tract  land  for  economic  development 
and  (Missive  recreation.  Fort  Benning 
would  use  the  land  it  receives  for 
dismounted  light  infantry  training. 

The  alternative  actions  considered  in 
this  DEIS  are: 

a.  Alternative  I:  No-Action.  No  land 
would  be  exchanged  under  this 
alternative.  Impacts  associated  with  the 
Fort  Benning  mission  and  land  use  are 
evaluated  for  the  North  Tract.  Impacts 
associated  with  the  City's  projected  use 
of  the  South  Tract  for  industrial 
development  also  are  analyzed. 

b.  Alternative  II:  Minimum 
Development  of  North  Tract.  A  North 
Tract  of  2.760  acres  would  be  exchanged 


for  a  South  Tract  of  2.848  acres.  This 
alternative  would  provide 
approximately  885  acres  of  the  North 
Tract  for  economic/light  industrial 
development.  Also  approximately  690 
acres  of  the  North  Tract  would  become 
a  Parks  and  Recreation  Area  near  Bull 
Creek  and  may  be  used  for  wetland 
mitigation.  The  remaining  1.185  acres  of 
the  North  Tract  would  be  conservation 
areas.  The  Army  would  use  the  South 
Tract  for  dismounted  light  infantry 
training. 

c.  Alternative  ID:  Maximum 
Development  of  North  Tract.  This 
alternative  would  also  include  transfer 
of  a  North  Tract  of  2,760  acres  in 
exchange  for  a  South  Tract  of  2,848 
acres.  Approximately  690  acre  Parks 
and  Recieation  Area  near  Bull  Creek 
would  be  established  on  the  North  Tract 
and  may  be  used  for  wetland  mitigation. 
The  remaining  North  Tract  property 
(approximately  2,070  acres)  would  be 
developable  land.  The  Army  would  use 
the  South  Tract  for  dismounted  light 
infantiT  training. 

d.  Alternative  IV:  Development  of  the 
North  Tract  with  Habitat  Conservation 
Area  (HCA).  This  alternative  would  also 
include  transfer  of  a  North  Tract  of 
2.760  acres  in  exchange  for  a  South 
Tract  of  2,848  acres.  An  HCA  would  be 
established  and  managed  for  protected 
species  on  approximately  708  acres.  An 
approximately  690  acre  Parks  and 
Recreation  Area  near  Bull  Creek  would 
be  established  on  the  North  Tract  and 
may  be  used  for  wetland  mitigation.  The 
remaining  North  Tract  property 
(approximately  1.362  acres)  would  be 
developable.  The  Army  would  use  the 
South  Tract  for  dismounted  light 
infantry  training. 

e.  Alternative  V  (Preferred 
Alternative):  Development  of  Reduced 
North  Tract  Without  the  HCA.  This 
alternative  would  reduce  the  North 
Tract  to  2.113  acres  in  exchange  for  a 
South  Tract  of  2,156  acres.  Most  of  the 
area  identified  for  an  HCA  in 
Alternative  fV  would  remain  with  Fort 
Benning.  Approximately  690  acre  Parks 
and  Recreation  Area  would  be 
established  on  the  North  Tract  and  may 
be  used  for  wetlands  protection,  leaving 
approximately  1.423  acres  of 
developable  land.  The  Army  would  use 
the  reduced  South  Tract  for  dismounted 
Ught  infantry  training.  The  City  would 
continue  timber  production  on  the 
portion  retained  from  the  South  Tract 
(692  acres). 

The  DEIS  includes  analyses  of  the 
environmental  consequences  each 
alternative  may  have  on  topographical 
setting  and  land  use,  aesthetics,  air 
quality  and  climate,  noise,  geology  and 
soils,  water  resources,  biological 


resources,  ciiltural  resources,  human 
health  and  safety,  socioeconomics, 
infrvstnicture,  hazardous  and  toxic 
materials/wastes,  and  environmental 
justice.  The  findings  indicate  that 
potential  environmental  impacts  bom 
each  alternative  may  include  changes  to 
land  use,  impacts  to  biological  resources 
and  cultural  resources,  and  cimnulative 
impacts  to  biological  resources. 

A  public  meeting  for  the  purpose  of 
receiving  comments  on  this  DEIS  will  be 
held  in  Columbus.  Georgia.  Additional 
details  will  follow  in  the  media  or  may 
be  obtained  by  contacting  the  Fort 
Benning  Public  Affairs  Office  at  (706) 
545-2211.  Public  comments  received  on 
the  DEIS  will  be  considered  and 
addressed  in  the  final  EIS  and 
considered  by  the  Army  in  its  Record  of 
Decision. 

The  DEIS  and  supporting  documents 
are  available  for  public  review  at  the 
following  locations:  W.C.  Bradley 
Memorial  Library.  1120  Bradley  Drive. 
Columbus.  Georgia:  South  Lumpkin 
Library,  2034  South  Lumpkin  Road. 
Columbus,  Geoigia:  Sawyers  Library. 
Building  93.  Fort  Benning,  Georgia; 
Simon  Schwob  Memorial  Library, 
Columbus  State  University.  4225 
University  Avenue.  Columbus.  Georgia; 
Columbus  Chamber  of  Commerce.  901 
Front  Street,  Columbus,  Geoigia;  and 
Columbus  Government  Center  Tower, 
Columbus,  Georgia. 

Dated:  October  23, 1998. 
Raymond  J.  Fatz, 

Deputy  Assistant  Secretary  of  the  Army 
(Environment.  Safety  and  Occupational 
Health)  OASA  11.L6-E}. 

(FR  Doc.  98-28885  Filed  10-27-98;  8:45  am) 
■MJJNO  coot  sna-w-M 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Anny 

Draft  Programmatic  Environmental 
Impact  Statement  for  the  lAaslon  and 
Maaler  Plan,  Fort  BNaa,  Texas,  and 

nVW  HWXICO 

AQENCY:  Department  of  the  Army,  DoD. 
ACnON:  Extension  of  public  comment 
period. 

SUMMARY:  To  accommodate  requests 
bom  the  public,  the  Department  of  the 
Army  has  decided  to  extend  the  public 
comment  period  on  the  Draft 
Programmatic  Environmental  Impact 
Statement  (DPEIS)  for  the  Mission  and 
Master  Plan,  Fort  Bliss,  Texas  and  New 
Mexico  from  October  5, 1998  to 
November  5, 1998. 

DATES:  Comments  on  the  DEIS  should 
be  postmarked  by  November  5. 1998  to 
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ensure  consideration.  Comments 
postmarked  after  that  date  will  be 
considered  to  the  extent  practicable. 
ADDRESSES:  To  request  information 
about  this  DPEIS,  contact  Vicki 
Hamilton  via  e-mail  at 
PEISOemhlO.bliss.army.mil.  Written 
comments  should  be  sent  to  U.S.  Army 
Air  Defense  Artillery  Center  and  Fort 
Bliss.  Directorate  of  the  Environment. 
ATTN:  AZC-DOE-C  (PEIS).  Building 
624  North,  Pleasanton  Road,  Fort  Bliss, 
TX  79916-6812. 

FOR  FURTHER  INFORMATTON  CONTACT:  Vick 
Hamilton  at  (915)  568-2774. 
SUPPLEMENTARY  INFORMATION:  On  August 
18, 1998,  Department  of  the  Army 
published  a  notice  in  the  Federal 
Register  (63  FR  44247)  (63  FR  44247) 
announcing  the  availability  of  the 
subject  DPEIS  and  the  locations  of  the 
planned  public  meetings  as  well  as  the 
repositories  for  the  DPEIS.  The  dates 
and  times  for  the  public  meetings  were 
announced  subsequently  in  the  public 
media  in  the  vicinity  of  Fort  Bliss  and 
the  meetings  were  held  on  September  3. 
4,  and  5, 1998.  The  Environmental 
Protection  Agency  published  its  Notice 
of  Availability  for  the  DPEIS  on  August 
21. 1998  (63  FR  44859).  Department  of 
the  Army  has  received  requests  from 
several  parties  to  extend  the  comment 
period.  In  response  to  these  requests, 
and  to  ensure  that  all  interested  parties 
hiave  time  to  comment,  the  comment 
period  has  been  extended  to  November 
5. 1998. 

Dated:  October  23, 1998. 
Kaymood  |.  Fatz. 

Deputy  Assistant  Secretary  of  the  Army, 
(Environment.  Safety  and  Occupational 
Health)  OSASA  (H^E). 
(FR  Doc.  98-28886  Filed  10-27-98;  8:45  ami 
BHUNQ  oow  sn»-«a-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Conwwiaaion 

[Docket  Na  ER96-4109-0011 

El  Dorado  Energy.  LLC;  Notice  of 
Rling 

October  22, 1998. 

Take  notice  that  on  October  13, 1998, 
El  Dorado  Energy,  LLC  tendered  for 
filing  a  revised  code  of  conduct  in 
compliance  with  the  Commission's 
Older  issued  on  October  1, 1998,  in 
Docket  No.  ER98-4 109-001. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatoiy  Commission,  888 


First  Street,  NE.,  Washington,  DC  20426, 
in  accordance  with  Rules  211  and  214 
of  the  Commission's  Rules  of  Practice 
and  Procedure  (18  CFR  385.211  and  18 
CFR  385.214).  All  such  motions  and 
protests  should  be  filed  on  or  before 
November  2, 1998.  Protests  will  be 
considered  by  the  Commission  to 
determine  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Linwood  A.  Watson,  Jr.. 
Acting  Secretary. 

(FR  Doc.  98-28799  Filed  10-27-98;  8:45  am] 
■HXMQ  CODE  srir-ei-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commlaslon 

pockM  No.  CP9S-363-0001 

Etowah  LNG  Company,  LLC;  Notice 
ofStteVWt 

October  22, 1998. 

On  November  4  and  5, 1998,  the 
Office  of  Pipeline  Regulation  staff  will 
be  conducting  and  environmental  site 
visit  of  Etowah  LNG  Company's 
proposed  Etowah  LNG  Project  in  Polk, 
Paulding,  and  Cobb  Counties,  Georgia. 
All  parties  may  attend.  Those  planning 
to  attend  must  provide  their  own 
transportation. 

For  fiirther  information  about  where 
the  site  visit  will  begin,  please  call  Paul 
McKee  at  (202)  208-1088. 
Linwood  A.  Watson,  |r.. 
Acting  Secretary. 

[FR  Doc.  98-28793  Filed  10-27-98;  8:45  ami 
■ajjM  CODE  tri7-«i-«i 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commiaaion 

[DoekM  Na  CPM-13-0001 

Florida  Gaa  Tranamlaalon  Company; 
Notice  of  Requeat  Under  Blanket 
Authorization 

October  22, 1998. 

Take  notice  that  on  October  13. 1998, 
Florida  Gas  Transmission  Company 
(FGT),  1400  Smith  Street,  Houston. 
Texas  77002.  filed  a  request  with  the 
Commission  in  Docket  No.  CP98-13- 
000.  pursuant  to  Sections  157.205  and 
157.212  of  the  Commission's 


Regulations  under  the  Natural  Gas  Act 
(NGA)  for  authorization  to  construct  and 
o{>erate  a  new  delivery  point  in  Polk 
County.  Florida  for  Chesapeake  Utilities 
Corporation  (Chesapeake),  authorized  in 
blanket  certificate  issued  in  Docket  No. 
CP82-553-000,  all  as  more  fully  set 
forth  in  the  request  on  file  with  the 
Commission  and  open  to  public 
inspection. 

FGT  proposes  to  construct,  operate, 
and  own  an  additional  delivery  point  in 
Polk  County,  Florida  for  Chesapeake  at 
or  near  mile  post  26.1  on  FGT's  existing 
6-inch  Avon  Park  Lateral.  FGT  states 
that  the  subject  delivery  point  would 
include  a  tap,  minor  connecting  pip>e. 
electronic  fiow  measurement 
equipment,  and  any  other  related 
apjpurtenant  facilities  necessary  for  FGT 
to  transport  for  and  deliver  to 
Chesapeake  up  to  100  MMBtu  per  day 
and  36,500  MMBtu  per  year  of  natiu«l 
gas.  Chesapeake  would  reimburse  FGT 
for  the  S74,000  estimated  construction 
costs.  FGT  further  states  that 
Chesapeake  would  construct,  own,  and 
operate  the  meter  and  regulation  staticm. 
Any  person  or  the  Commission's  staff 
may,  within  45  days  after  the 
Commission  has  issued  this  notice,  file 

pursuant  to  Rule  214  of  the  

Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intwvene  or  notice 
of  intervention  and  pursuant  to  Secticm 
157.205  of  the  Regulations  under  the 
NGA  (18  CFR  157.205)  a  protest  to  the 
request.  If  no  protest  is  filed  with  the 
allowed  time,  the  proposed  activity 
shall  be  deemed  to  be  authorized 
effective  the  day  after  the  time  allowred 
for  filing  a  protest.  If  a  protest  is  filed 
and  not  wiUidrawn  within  30  days  after 
the  time  allowed  for  filing  a  protest,  the 
instant  request  shall  be  treated  as  an 
application  for  authorization  pursuant 
to  Section  7  of  the  NGA. 
Linwood  A.  Watson,  Jr.. 
Acting  Secretaiy. 

[FR  Doc.  98-28794  Filed  10-27-98;  8:45  ami 
■LLMO  oooc  anr-oi-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commiaaion 

{Proleet  Na  2S86-000,  Nor«i  CvolMll 

Norttibroolc  Carolina  Hydro.  L.L.C^ 
Nodce  Soliciting  Appicatfona 

October  22, 1998. 

On  luly  28, 1995.  Duke  Power 
Company,  the  original  licensee  of  the 
Idols  Project  No.  2585.  filed  a  Notice  of 
Intent  to  file  an  application  for  a  new 
license,  pursiiant  to  section  15(b)(1)  of 
tli4  Federal  Power  Act  (Act).  16  U.S.C 
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808  (1994).  The  Idols  Project  license 
was  transferred  firom  Duke  Power 
Company  to  Northbrook  Carolina 
Hydro.  L.L.C.  (Northbrook)  on 
November  20,  1996.  77  FERC  162.100. 
The  license  for  Project  No.  2585  expires 
July  31.  2000. 

The  project  is  located  on  the  Yadkin 
River  in  Forsjrth  County,  North 
Carolina.  The  project  consists  of:  (1)  a 
15-foot-high,  660-foot-long  nibble  dam 
with  an  ungated  spillway:  (2)  a  1-mile- 
long  reservoir  with  a  35-acre  surface 
area  and  no  appreciable  storage  at 
normal  pool  elevation:  (3)  an  integral 
stone  masonry  and  wood  powerhouse 
containing  six  generating  units  having  a 
total  installed  capacity  of  1.411  kW;  and 
(4)  appurtenant  facilities. 

On  July  6. 1998.  Northbrook  notified 
the  Commission  that  it  will  surrender  its 
license  for  Project  No.  2585.  Northbrook 
states  that  a  fire  destroyed  all  generating 
equipment  and  the  wood  powerhouse  at 
the  project  in  February,  1998. 
Northbrook  will  transfer  the  remaining 
facilities  to  the  City  of  Winston  Salem, 
North  Carolina,  which  currently 
operates  a  water  supply  station  at  the 
project  impoundment. 

Pursuant  to  Section  16.20  of  the 
Commission's  regulations,  the  deadline 
for  filing  an  application  for  subsequent 
license  and  for  filing  a  competing 
license  application  was  July  31, 1998. 
No  license  applications  for  this  project 
are  pending  before  the  Commission. 
Pursuant  to  Section  16.25,  the 
Commission  hereby  invites  potential 
applicants,  other  than  the  existing 
licensee  to  file  acceptable  license 
applications  for  this  project. 

A  potential  applicant  must  file  its 
notice  of  intent  within  90  days  fit>m  the 
date  of  issuance  of  this  notice.  A 
potential  applicant  that  has  filed  such  a 
notice  may  apply  for  a  license  under 
Part  I  of  the  Federal  Power  Act  and  Part 
4  (except  Section  4.38)  of  the 
Commission's  regulations  within  18 
months  of  the  date  on  which  it  has  filed 
its  notice.  Such  an  applicant  must 
comply  with  the  requirement  of  Section 
16.8  of  the  Commission's  regulations. 
Finally,  pursuant  to  Section  16.19  of  the 
Conunission's  regulations,  Northbrook 
is  required  to  m^e  available  certain 
information  described  in  Section  16.7  of 
the  Commission's  regulations.  Such 
information  is  available  from  the 
Ucensee  at  Northbrook  Carolina  Hydro, 
L.L.C..  275  Wacker  Drive.  Suite  2330. 
Chicago.  Illinois  60306. 
Unwood  A.  Watson.  Jr.. 
Acting  Secretary. 
IFR  Doc.  98-28791  Filed  10-27-98;  8:45  am) 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

P>ociiet  No.  CP9»-19-000] 

Tennessee  Qas  Pipeline  Company; 
Notice  of  Request  Under  Blanket 
Autttorizatlon 

October  22. 1998. 

Take  notice  that  on  October  15. 1998. 
Tennessee  Gas  Pipeline  company 
(Tennessee).  P.O.  Box  2511,  Houston, 
Texas  77252-2511,  filed  in  Docket  No. 
CP99-1 9-000  a  request  pursuant  to 
Sections  157.205  and  157.212  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205. 
157.212)  for  authorization  to  construct 
and  operate  a  new  delivery  point, 
located  in  Hickman  County.  Tennessee, 
to  provide  service  to  Tennessee  Valley 
Authority  (TVA),  an  electric  utility, 
under  Tennessee's  blanket  certificate 
issued  in  Docket  No.  CP82-413-000. 
pursuant  to  Section  7(c)  of  the  Natural 
Gas  Act,  all  as  more  fully  set  forth  in  the 
request  that  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

"Tennessee  states  that  at  TVA's 
request.  Tennessee  proposes  to 
construct  and  operate  a  new  delivery 
point  on  its  system  located  at 
approximately  Mile  Post  80-3-»'5.99  and 
Mile  Post  80-4-»-5.99  in  Hickman 
County.  Tennessee  to  provide  up  to 
550.000  Mcf  (approximately  558.250 
dekatherms)  of  natural  gas  per  day  to 
TVA.  Specifically,  Tennessee  proposes 
to  install,  own,  and  operate  two  (2) 
twenty-four  inch  tie-in  assemblies, 
electronic  gas  measurement  (EGM)  and 
communications  equipment,  gas 
chromatograph  equipment,  EGM/ 
chromatograph  building,  valving, 
instrumentation,  conduit,  heat  traced 
tubing,  and  appurtenant  equipment  and 
facilities. 

Tennessee  states  that  TVA  will  install, 
own,  operate,  and  maintain  the 
interconnecting  pipeline  and  will 
install,  own.  and  maintain  the 
measurement  and  flow  Control  facilities. 

Tennessee  declares  that  TVA  will 
reimburse  them  for  the  cost  of  this 
project,  which  is  estimated  to  be 
$521,600.  Tennessee  asserts  that  all 
facilities  downstream  of  the 
measurement  facilities  will  be  installed, 
owned,  operated,  and  maintained  by 
TVA. 

Tennessee  proposes  to  provide  service 
to  TVA  pursuant  to  its  intemiptible 
transportation  (IT)  rate  schedule. 

Any  person  or  the  Commission's  staff 
may,  within  45  days  after  issuance  of 
the  instant  notice  by  the  Commission. 


file  pursuant  to  Rule  214  of  the 
commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to  Section 
157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 

grotest  to  the  request.  If  no  protest  is 
led  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed 
for  filing  a  protest,  the  instant  request 
shall  be  treated  as  an  application  for 
authorization  pursuant  to  Section  7  of 
the  Natural  Gas  Act. 
LiB%rood  A.  Watson.  Jr.. 
Acting  Secretary. 

(FR  Doc.  98-28795  Filed  10-27-98;  8:45  am] 
nujNO  OOM  STir-oi-ai 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  Na  RP99-«»-00Cq 

Texas  Eastern  Transmission 
Corporation;  Notice  of  Proposed 
Ciianges  In  FERC  Qas  Tariff 

October  22, 1998. 

Take  notice  that  on  October  19, 1998, 
Texas  Eastern  Transmission  Corporation 
(Texas  Eastern)  tendered  for  filing  as 
part  of  its  FERC  Gas  Tariff,  Sixth 
Revised  Volume  No.  1,  and  Original 
Volume  No.2,  revised  tariff  sheets  listed 
on  Appendix  A  to  the  filing,  to  become 
effective  December  1, 1998. 

Texas  Eastern  states  that  the  revised 
tariff  sheets  are  being  filed  (i)  pursuant 
to  Section  15.6.  Applicable  Shrinkage 
Adjustment  (ASA),  contained  in  the 
General  Terms  and  Conditions  of  Texas 
Eastern's  FERC  Gas  Tariff.  Sixth  Revised 
Volume  No.  1.  and  (ii)  pursuant  to 
Texas  Eastern's  Docket  No.  RP85-177- 
119.  et  al.  Stipulation  and  Agreement 
("Settlement")  filed  January  31, 1994 
and  approved  by  Commission  order 
issued  May  12,  1994. 

Texas  Eastern  states  that  it  has 
recently  filed  its  Annual  PCB-Related 
Cost  Filing  to  reflect  the  PCB-Related 
Cost  rate  components  to  be  effective  for 
the  twelve  month  period  December  1, 
1998  through  November  30. 1999  (PCS 
Year  9).  Texas  Eastern  states  that  the 
combined  impact  on  Texas  Eastern's 
rates  at  December  1. 1998  of  this  filing 
in  combination  with  the  PCB  Year  9 
Filing  for  typical  long  haul  service 
under  Rate  Schedule  FT-1  from  Access 
Area  Zone  East  Louisiana  to  Market 
Zone  3  (ELA-M3)  equates  to  an  overall 
increase  of  0.85  cents  as  follows: 
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Ratebnpect 


PCB  Year  7  FHIng 

ASA  and  Qtobel  Setttemanl: 

ASA  Surcharge 

Spot  Fuel  Coinponent .. 

Aooourt  858  Coats  ...... 

Total  Rate  Innped 


Fuel  Relertion  Impact  Annual  Avg.  ASA  Percentage  lncreaae-1.34% 

Rate  Equivalent  at  P.I.RA  proieded  price  of  $2.28/dtti 

Netlmped  : - 


lOO%LFIm- 
pect(SMlh) 


0.0063 
(0.0281) 
0.0004 
(0.aZ21) 

0X006 
0.0085 


Texas  Eastern  states  that  the  filing 
reflects  a  significant  change  from 
previous  ASA  and  Global  Settlement 
filings  because  since  the  time  of  the  last 
filing  Texas  Eastern  has  reached 
separate  agreements  on  buyouts  of  its 
obligations  \mder  each  of  the  three 
contracts  listed  on  Appendix  C  of  the 
Settlement  ("Appendix  C  Contracts") 
for  the  purchase  of  gas  from  South  Pass 
89.  Texas  Eastern  states  that  as  a  result 
of  the  settlement  of  the  Appendix  C 
Contracts.  Texas  Eastern  no  longer 
purchases  gas  under  the  Appendix  C 
Contracts,  and  accordingly  it  will  no 
longer  collect  the  Spot  Cost  of  siich 
purchases  in  rates  and  reduce  its  ASA 
shrinkage  facton  by  the  quantity  of  gas 
purchased  and  used  as  fuel  under  the 
Appendix  C  Contracts. 

Texas  Eastern  states  that  the  changes 
proposed  to  become  effective  beginning 
December  1. 1998  consist  of:  (1)  ASA 
Percentages  designed  to  retain  in-kind 
the  projected  quantities  of  gas  required 
for  the  operation  of  Texas  Eastern's 
system  in  providing  service  to  its 
ciistomere.  without  reduction  for 
quantities  projected  to  be  purchased 
from  Appendix  C  Contracts  under  the 
Settlement;  (2)  the  ASA  Surcharge 
designed  to  recover  the  net  monetary 
value  recorded  in  the  Applicable 
Shrinkage  Deferred  Account  as  of 
August  31. 1998.  as  reduced  by  the 
transfer  of  the  credit  balances  in  the 
Spot  Fuel  Deferred  Account  and  the 
Account  No.  858  Cost  Deferred  Account; 
(3)  the  removal  of  the  Spot  Fuel 
Components  from  Texas  Eastern's  rates 
due  to  the  termination  of  all  Spot  Costs, 
as  defined  in  the  Settlement,  and  the 
transfer  of  the  balance  in  the  Spot  Fuel 
Deferred  Account  to  the  ASA;  (4)  A  Fuel 
Reservation  Charge  Adjiistment 
designed  to  recover  the  excess  (limited 
to  a  maximum  rate  specified  by  the 
Settlement)  of  the  August  31. 1998 
balance  in  the  Non-Spot  Fuel  Deferred 
Account  over  the  threshold  amount  of 
$15  million  specified  in  Appendix  E  of 
the  Settlement;  and  (5)  the  elimination 
of  the  Account  No.  858  Costs  rate 
components  due  to  the  termination  of 
all  Accoimt  No.  858  Costs  and  the 


transfer  of  the  Accoimt  No.  858  Costs 
Deferred  Account  balance  to  the  ASA. 
Texas  Eastern  states  that  this  filing  also 
constitutes  Texas  Eastern's  report  of  the 
Bnniml  reconciliation  of  the 
intemiptible  revenues  under  Rate 
Schedules  IT-I.  PTI  and  ISS-I,  as  well 
as  for  Rate  Schedule  LLIT  and  for  Rate 
Schedule  VKIT. 

Texas  Eastern  states  that  copies  of  its 
filing  have  been  mailed  to  all  affected 
customera  of  Texas  Eastern  and 
interested  state  commissions,  as  well  as 
all  parties  to  the  Settlement  in  Docket 
No.  RP85-177-119.  et  al. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  life  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street.  N.E..  Washington.  DC 
20426.  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  tbiK  filing  are  on  file  with  the 
Commission  and  are  available  for  pubUc 
inspection  in  the  Public  Reference 
Room. 

Unwood  A.  WatMO.  Jr.. 
Acting  Secretary. 

(FR  Doc  98-28796  Filed  10-27-98;  8:45  am) 
■BoatQ  OOK  tnT-at-ai 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[DecfcetManwe  8  29  002] 

Transcontinantal  Qas  Pipe  Uns 
Cofporatton;  Notice  of  Propossd 
Ctiangas  in  FERC  Qas  Tariff 

October  22. 1998. 

Take  notice  that  on  October  19. 1998. 
Transcontinental  Gas  Pipe  Line 


Corpwation  (Transoo)  tendered  for 
filing  to  its  FERC  Gas  Tariff,  Third 
Revised  Volume  No.  1.  Tenth  Revised 
Sheet  No.  29  and  Alternate  Toith 
Revised  Sheet  No.  29.  Such  tariff  sheets 
are  proposed  to  be  effiective  November 
1.1998. 

Transoo  states  that  the  purpose  of  the 
instant  filing  is  to  comply  with  the 
Commission's  letter  order  issued 
October  2. 1998  in  Docket  No.  TM98-9- 
29-001  (the  Order).  The  Ordm  directs 
Transco  to  revise  the  fuel  retention 
percentages  under  Rate  Sdiedule  GSS. 
LG-A  and  LG-S  to  correct  an 
accounting  and  measurement  eiror. 

Transco  states  that  it  is  serving  copies 
of  the  instant  filing  to  its  affected 
customera  and  interested  State 
Commissions. 

Any  person  desiring  to  protest  this 
filing  should  file  a  {notest  with  the 
Fedwal  Energy  Regulatory  Commission. 
888  First  Street.  NE..  Washington,  DC 
20426.  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission's  Regulations.  Protests 
will  be  considered  by  the  Cnmmissioo 
in  detennining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestanta  parties  to  the  proceedings. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Acting  Secretary. 

(FR  Doc.  ge-28798  Filed  10-27-98: 8:4S  ami 
COOK  Sn7-*«-«i 


DEPARTMENT  OF  ENERQY 
Federal  Energy  RaguMory 


fDochet  No.  RP99-84-O001 


Wiiliston  Basin  I 

Company;  NoHoe  of  Tariff  FHIng 

October  22. 1998. 

Take  notice  that  on  October  19. 1998. 
Wiiliston  Basin  Interstate  Pipeline 
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Company  (Williston  Basin),  tendered  for 
filing  as  part  of  its  FERC  Gas  Tariff, 
Second  Revised  Volume  No.  1.  the 
following  revised  tariff  sheets  to  become 
effective  November  18, 1998: 

Sixtii  Revised  Sheet  No.  91 
Sixth  Revised  Sheet  No.  123 
Fourth  Revised  Sheet  No.  608A 
Fourth  Revised  Sheet  No.  658 

Williston  Basin  states  it  is  proposing 
to  add  language  to  its  interruptible 
transportation  and  storage  Rate 
Schedules  and  Form  of  Service 
Agreements  to  clarify  the  type  of  end- 
userfs)  to  which  discounts  may  be 
granted  by  Williston  Basin. 

Any  person  desiring  to  be  heard  or  to 
protest  said  ^ling  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street.  NE.  Washington,  DC 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
of  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  bmnme  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  PubUc  Reference 
Room. 

LiBweod  A.  Watson.  Jr.. 
Acting  Secretary. 

IFR  Doc.  9d-28797  Filed  10-27-98;  8:45  am] 
MXMO  COOC  STir-OI-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commiaaion 

NoUce  of  laauanoe  of  Drafl  Uoanaa 
Application  and  Preliminary  Draft 
Environmental  Aaaeaement  (PDEA) 

October  22. 1998. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection: 

a.  Type  of  Application:  Major  New 
License:  Applicant-Prepared 
Environmental  Assessment  Process. 

b.  Project  No.:  11588-001. 

c.  Applicant:  Alaska  Power  k 
Telephone  Company  (APftT). 

d.  Name  of  Project:  Otter  Creek 
Hydroelectric  Project. 

e.  Location:  Entirely  within  the 
Tongass  National  Forest,  on  ICasidaya 
Creek  three  miles  south  of  Skasway, 
Alaska. 


f.  Applicant  Contact:  Mr.  Robert 
Grimm,  President,  Alaska  Power  & 
Telephone.  P.O.  Box  3222,  Port 
Townsend.  WA  98368. 

Send  Comments  to:  Mr.  Glen  Martin. 
Project  Manger,  Alaska  Power  k 
Telephone,  P.O.  Box  3222,  Port 
Townsend.  WA  98368. 1-800  982-0136. 
(360) 385-1733  X122. 

g.  FERC  Contact:  Carl  Keller  (202) 
219-2831. 

h.  AP&T  mailed  a  copy  of  the 
Preliminary  Draft  Environmental 
Assessment  (PDEA)  and  draft  license 
application  to  interested  parties  on 
October  19. 1998.  The  Commission 
received  a  copy  of  the  PDEA  and  draft 
license  application  on  October  20. 1998. 

i.  With  this  notice,  we  are  soliciting 
preliminary  terms,  conditions, 
prescriptions,  and  recommendations  on 
the  PDEA,  and  comments  on  the  draft 
license  application.  After  the 
application  is  officially  filed  with  the 
Commission,  we  will  request  final 
terms,  conditions,  prescriptions,  and 
recommendations  on  the  DEA  and  final 
application. 

j.  All  comments  on  the  PDEA  and 
draft  license  application  for  the  Otter 
Creek  Project  should  be  sent  to  the 
address  noted  above  in  item  (f)  with  one 
copy  sent  to  the  Commission  at  the 
following  address:  Carl  J.  Keller,  Project 
Coordinator,  Federal  Energy  Regulatory 
Commission,  Office  of  Hydropower 
Licensing— Room  6H-10, 888  First 
Street,  NE.,  Washington,  DC  20426. 

All  cominents  must  (1)  bear  the 
heading  "Preliminary  Comments". 
"Preliminary  Recommendations". 
"Preliminary  Terms  and  Conditions",  or 
"Preliminary  Prescriptions":  and  (2)  set 
forth  in  the  heading  the  name  of  the 
applicant  and  the  project  number  of  the 
appUcation.  Any  party  interested  in 
commenting  must  do  so  before  January 
18. 1999. 

k.  With  this  notice,  we  are  initiating 
consultation  with  the  State  Historic 
Preservation  Officer,  as  required  by 
%  106.  National  Historic  Preservation 
Act,  and  the  regulations  of  the  Advisory 
Council  on  Historic  Preservation,  36 
CFR  800.4. 
Unwood  A.  WatMm.  Jr.. 
Acting  Secretary. 

(PR  Doa  98-28792  Filed  10-27-98;  8:45  am) 
■LUNQ  COM  (nr-ai-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

(FRL-eiSI-q 

Nationai  Drinking  Water  Advlaory 
Council:  Notice  of  Open  Meetlnga 

Under  Section  10(a)(2)  of  PubUc  Law 
92-423.  "The  Federal  Advisory 
Committee  Act."  notice  is  hereby  given 
that  a  meeting  of  the  National  Drinking 
Water  Advisory  Council  established 
imder  the  Safe  Drinking  Water  Act,  as 
amended  (42  U.S.C.  S300f  et  seq.),  will 
be  held  on  November  17, 1998,  bom 
9:00  p.m.  until  approximately  6:00  p.m.. 
and  on  November  18. 1998.  from  8:30 
a.m.  until  approximately  5:00  p.m.  at 
the  Hilton  Qystal  Qty.  2399  Jefferson 
Davis  Highway.  Arlington.  Virginia 
22202.  li^e  purpose  of  the  meeting  is  to 
discuss  the  ciurent  status  of  the 
Environmental  Protection  Agency's 
(EPA)  activities  and  the  1999  priorities 
and  goals.  The  Council  will  also  be 
provided  recommendations  from  the 
Benefits.  Operator  Certification,  Right  to 
ICnow  and  Small  Systems  Working 
Groups. 

The  meeting  is  open  to  the  public. 
The  Council  encourages  the  hearing  of 
outside  statements  and  will  allocate  one 
hour  for  this  purpose.  Oral  statements 
will  be  limited  to  five  minutes,  and  it  is 
preferred  that  only  one  person  present 
the  statement.  Any  outside  parties 
interested  in  presenting  an  oral 
statement  should  petition  the  Council 
by  telephone  at  (202)  260-2285  before 
November  12. 1998. 

Any  person  who  wishes  to  file  a 
written  statement  can  do  so  before  or 
after  a  Council  meeting.  Written 
statements  received  prior  to  the  meeting 
will  be  distributed  to  all  members  of  the 
Council  before  any  final  discussion  or 
vote  is  completed.  Any  statements 
received  after  the  meeting  will  become 
part  of  the  permanent  meeting  file  and 
will  be  forwarded  to  the  Council 
members  for  their  information. 

Members  of  the  public  that  would  like 
to  attend  the  meeting,  present  an  oral 
statement,  or  submit  a  written 
statement,  should  contact  Ms.  Charlene 
Shaw.  Designated  Federal  Officer. 
National  Drinking  Water  Advisory 
Council.  U.S.  EPA.  Office  of  Ground 
Water  and  Drinking  Water  (4601).  401  M 
Street  SW.  Washington.  D.C.  20460.  The 
telephone  number  is  Area  Code  (202) 
260-2285  or  E-Mail 
Shaw.CharleneOepamail.epa.gov. 
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Dated:  October  22, 1998. 
Elizabelh  J.  Fellows, 

Deputy  Director.  Office  of  Ground  Water  and 

Drinking  tVinter. 

(FR  Doc  98-28872  Filed  10-27-98;  8:45  am) 

MLLM0C00E( 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6181-21 

Announcement  of  Public  Meeting  on 
the  Safe  Drf nicing  Water  Information 
Syatam  (SDWIS/FED) 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 


summary:  Notice  is  hereby  given  that 
EPA  is  sponsoring  three  public  meetings 
to  discuss  drinking  water  data  quality 
on  November  5,  6.  and  9, 1998.  The 
meetings  will  be  held  in  Denver. 
Colorado  (Nov.  5th).  Washington.  D.C. 
(Nov.  6th).  and  Kansas  Qty,  Missouri 
(Nov.  9th).  The  Denver  meeting  will  be 
held  in  the  Lakewood  Sheraton,  360 
Union  Blvd..  Lakewood.  CO  80228.  from 
8:30  a.m.  to  4:30  p.m.  The  Washington 
meeting  will  be  held  in  the  Auditorium 
at  the  Environmental  Protection  Agency 
(EPA).  401  M  Street.  SW,  Washington, 
D.C  20460,  from  9:30  a.m.  to  4:30  p.m. 
The  Kansas  Qty  meeting  will  be  held  in 
the  Downtown  Marriott  Hotel,  200  W. 
12th  St.,  Kansas  Qty.  MO  64105.  from 
9  a.m.  to  4  p.m. 

The  purpose  of  these  meetings  is  to 
obtain  comments  on  EPA's  draft  action 
plan  to  improve  drinking  water  data 
quaUty.  The  plan  addrsMes  data  quality 
at  all  levels:  from  laboratories  and 
public  water  utilities  to  local 
governments,  state  government,  and 
finally  to  EPA.  where  daU  are  housed  in 
the  Safe  Drinking  Water  Information 
System,  or  SDWIS/FED.  database.  EPA 
is  particularly  interested  in  what  is  an 
appropriate  data  quality  goal,  how  data 
quality  problems  originate,  and  how 
EPA  can  characterize,  quantify,  and 
improve  data  quality.  EPA  will  ask  for 
help  in  prioritizing  activities  to  begin 
working  on  the  most  important 
activities  first.  Finally,  participants  wrill 
discuss  ways  to  improve  the  way  EPA 
presents  SDWIS/FED  data  in  its 
Envirofacts  web  site. 

For  more  information  on  the  Denver 
meeting,  please  contact:  Aundrey 
Wilkins.  U.S.  EPA.  Region  8,  999  18th 
Street.  8P-W-^S.  Suite  500,  Denver, 
CO  80202  (phone:  303-312-6245.  e-mail 
address:  aundrey.wilkins^pa.gov).  For 
more  information  on  the  Washington 
meeting,  please  contact:  Christine 
O'Brien.  U.S.  EPA.  Office  of  Ground 


Water  and  Drinking  Water  (4606).  401  M 
Street  SW.  Washington.  D.C.  20460 
(phone:  202-260-4275.  e-mail  address: 
obrien.christine9epa.gpv).  For  more 
information  on  the  Kansas  City  meeting, 
please  contact  Ann  Keener,  U.S.  EPA, 
Region  7,  726  Minnesota  Ave.,  WWPP/ 
RMBC,  Kansas  Qty,  KS  66101  (phone: 
913-551-7388,  e-mail  address: 
keener.ann&epa.govS. 

To  register  for  any  of  the  meetings, 
call  the  Safe  Drinking  Water  Hotline:  1- 
800-426-4791. 

Dated:  Ocober  21. 1998. 
EUxabedi  Fellows. 

Acting  Director,  Office  of  Ground  Water  and 
Drinking  Water. 

(FR  Doc.  98-28871  Filed  10-27-98;  8:45  am) 
MUMOOOM 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6180-8] 

Agency  Information  Collection 
Activities  0MB  Rasponaes 

agency:  Environmental  Protection 

Agency. 

action:  Notices. 

SUMMARY:  This  docimient  announces  the 
Office  of  Management  and  Budget's 
(OMB)  responses  to  Agenqr  clearance 
requests,  in  compliance  with  the 
PaperworiL  Reduction  Act  (44  U.S.C 
3501  et  seq.).  An  agency  may  not 
conduct  or  sponsor,  and  a  person  is  not 
required  to  respond  to.  a  collection  of 
information  uiiless  it  displays  a 
currently  valid  OMB  control  number. 
The  OMB  control  numbers  for  EPA's 
regulations  are  listed  in  40  CFR  part  9 
and  48  CFR  Chapter  15. 
FOR  FURTHER  MFORMATKM  CONTACT: 
Call  Sandy  Farmer  at  (202)  260-2740.  or 
E-mail  at 

"farmer.sandy®epamail.epa.gov",  and 
please  refer  to  the  appropriated  EPA 
Infomution  Collection  Request  (ICR) 
Number. 
SUPPI.EMENTARY  INFORMATION: 

OMB  Responses  to  Agency  Clearance 
Requests 

OMB  Approvals 

EPA  ICR  No.  1442.16:  Land  Disposal 
Restriction  (LDR  Phase  IV:  Treatment 
Standards  for  Wastes  from  Toxicity 
Characteristic  Metals,  Mineral 
Processing  Secondary  Materials,  and  the 
Exclusion  of  Recycled  Wood):  in  40  CFR 
Part  261.4(a)(15)(vi);  was  approved  10/ 
01/98;  OMB  No.  2050-0085;  expires  08/ 
31/2000. 

EPA  ICR  No.  1189.06:  Identification, 
Listing  and  Rule  Making  Petitions;  in  49 


CFR  Parts  261.4  and  268:  was  approved 
09/30/98;  OMB  No.  2050-0053;  e^ires 
09/30/2001. 

EPA  ICR  No.  1 189.07:  Identification. 
Listing,  and  Rule  Making  Petition  (LDR 
Phase  IV:  Treatment  Standards  for 
Wastes  ftom  Toxicity  Characteristics 
Metals,  Mineral  Processing  Secondary 
Materials,  and  the  Exclusion  of 
Recycled  Wood  Preserving  Waste 
Waters);  in  40  CFR  Part  261.4(a)(9)()iu); 
vras  approved  10/01/98;  OMB  No.  2050- 
0053;  expires  09/30/2001. 

EPA  ICR  No.  0186.08:  NESHAP  for 
Vinyl  Chloride,  Information 
Requirements;  in  40  CFR  Part  61, 
Subpart  F;  was  approved  09/30/98; 
OMB  No.  2060-0071;  expires  09/30/ 
2001. 

EPA  ICR  No.  1686.03:  Secondary  Lead 
Smelter  Industry.  Information 
Requirements— MACT;  in  40  CFR  Part 
63.  Subpart  X;  was  approved  09/30/98; 
OMB  No.  2060-0296;  expires  09/30/ 
2001. 

EPA  ICR  No.  1657.03;  Record  ICeeping 
and  Reporting  Requirements  for 
NESHAP  for  Total  HAP  Emissions  from 
the  Pulp  and  Paper  Production  Sources 
Category.  Process  Operations;  in  40  CFR 
Part  63.  Subpart  MM;  was  approved  09/ 
30/98;  OMB  No.  2060-0387;  expires  09/ 
30/2001. 

EPA  ICR  No.  J  832.02,  Consumer 
Confidence  Reports  for  Community 
Water  Systems;  in  40  CFR  Part  141;  was 
approved  09/30/98;  OMB  No.  2040- 
0201;  expires  09/30/2001. 

EPA  ICR  No.  0270.38:  Public  Water 
Systems  Supervision  Program;  in  40 
CFR  Part  141;  was  approved  09/29/98; 
OMB  No.  2040-0090;  expires  09/30/ 
2001. 

EPA  ICR  No.  0143.06:  Record  ICeeping 
Requirements  for  Producers  of 
Pesticides  under  Section  8  of  the 
Federal  Insecticide.  Fungicide,  and 
Rodentidde  Act  (FIFRA);  in  40  CFR  Part 
169;  was  approved  09/30/98;  OMB  No. 
2070-0028;  expires  09/30/2001. 

EPA  ICR  No.  1488.04:  Superfund  Site 
Evaluation  and  Hazard  Ranking  System: 
in  40  CFR  Part  300.  Appendis  A;  was 
approved  09/30/98;  OMB  No.  205O- 
0095;  expires  09/30/2001. 

EPA  ICR  No.  1639.03:  National 
Pollutant  Discharge  Elimination  System 
Great  Lakes  Water  Quality  Guidance;  in 

40  CFR  Part  132;  was  approved  09/30/ 

-98;  OMB  No.  2040-0180;  expires  09/30/ 

2001. 

EPA  ICR  No.  1800.01:  Information 
Requirements  for  Locomotives  and 
Locomotive  Engines;  in  40  CFR  Part  92: 
was  ^proved  09/30/98;  OMB  No.  2060- 
0392;  expires  09/30/2001. 

EPA  ICR  No.  1741.02.CorTection  of 
Misreported  Chemical  Substances  on 
the  Toxic  Substances  Control  Act 
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(TSCA)  Chemical  Substance  Inventory: 
in  40  CFR  Part  710;  was  approved  09/ 
30/98;  OMB  No.  2070-0145;  expires  09/ 
30/2001. 

EPA  ICB  No.  1597.03:  Hazardous 
Waste  Management  Systems 
Modifications  of  the  Hazardous  W.)ste 
Recycling  Regulatory  Program; 
Standards  for  Universal  Waste 
Management;  in  40  CFR  Part  273;  was 
approved  09/30/98;  OMB  No.  2050- 
0145;  expires  09/30/2001. 

EPA  ICH  No.  1246.06:  Reporting  and 
Record  Keeping  Requirements  for 
Asbestos  Abatement  Worker  Protection; 
in  40  CFR  Part  763,  Subpart  G;  was 
approved  09/30/98;  OMB  No.  2070- 
0072;  expires  09/30/2001. 

EPA  ICH  No.  1730.01:  Standards  of 
Performance  for  New  Sources:  Hospital/ 
Medical/Infectious  Waste  Incinerators: 
in  40  CFR  Part  60,  Subpart  Ec;  was 
approved  09/30/98;  OMB  No.  2060- 
0363;  expires  09/30/2001. 

EPA  ICR  No.  1637.04;  General 
Conformity  of  Federal  Actions  to  State 
Implementation  Plans;  in  40  CFR  Part 
51.  Subpart  W  and  Part  93.  Subpart  B; 
was  approved  09/30/98;  OMB  No.  2060- 
0279;  expires  09/30/2001. 

EPA  ICR  No.  0820.07;  Hazardous 
Waste  Generator  Standards;  in  40  CFR 
Parts  262.  and  265;  was  approved  09/30/ 
98;  OMB  No.  2050-0035;  expires  09/30/ 
2001. 

EPA  ICR  No.  1062.06;  Standards  of 
Performance  for  Coal  Preparation  Plants; 
in  40  CFR  Part  60.  Subpart  Y;  was 
approved  09/30/98;  OMB  No.  2060- 
0122;  expires  09/30/2001. 

EPA  ICR  No.  1391.04;  Clean  Water 
Act  State  Revolving  Fund  Program;  in 
40  CFR  Part  35;  was  approved  09/30/98; 
OMB  No.  2040-0118;  expires  09/30/ 
2001. 

EPA  ICR  No.  1681.03:  National 
Emission  Standards  for  Hazardous  Air 
Pollutants  for  Epoxy  Resin  Production 
and  Non-Nylon  Polyamide  Production: 
in  40  CFR  Part  63.  Subpart  W;  was 
approved  09/30/98;  OMB  No.  2060- 
0290;  expires  09/30/2001. 

EPA  ICR  No.  1876.01;  National 
Emission  Standards  for  Hazardous  Air 
Pollutants  for  Industrial  Process  Cooling 
Towers:  in  40  CFR  Part  63.404;  was 
approved  09/30/98;  OMB  No.  2060- 
0268;  expires  09/30/2001. 

EPA  ICR  No.  1723.02;  Reporting  and 
Record  Keeping  Requirements  for  the 
Importation  of  Nonconforming  Marine 
Engines;  in  40  CFR  Part  91,  Subpart  H; 
was  approved  09/30/98;  OMB  No.  2060- 
0320;  expires  09/30/2001. 

EPA  ICR  No.  1736.02;  Reporting  and 
Record  Keeping  Requirements  under 
EPAs  Natural  Gas  STAR  Program:  non- 
regulatory;  was  approved  09/30/98; 
OMB  No.  2060-0328;  expires  09/30/ 
2001. 


EPA  ICR  No.  0229.11;  Discharge 
Monitoring  Report  for  the  National 
Pollutant  Discharge  Elimination  System 
(NPDES)  Sewage  Sludge  Monitoring 
Reports:  in  40  CFR  Parts  501  and  503; 
was  approved  09/30/98:  OMB  No.  2040- 
0004;  expires  09/30/2001. 

EPA  ICR  No.  0370.16;  Underground 
Injection  Control  Program;  in  40  CFR 
Part  144;  was  approved  09/30/98;  OMB 
No.  2040-0042;  expires  09/30/2001. 

EPA  ICR  No.  1 791 .02;  Establishment 
of  No-Discharge  Zones  for  Discharges 
Incidental  to  the  Normal  Operation  of 
Armed  Forces  Vessels  under  CWA 
Section  312(n);  in  40  CFR  Part  139;  was 
approved  09/30/98;  OMB  No.  2040- 
0187;  expires  10/31/2000. 

EPA  ICR  No.  1669.02;  Lead 
Requirements  for  Hazard  Education 
before  Renovation  of  Target  Housing;  in 
40  CFR  Part  745.103;  was  approved  09/ 
30/98:  OMN  No.  207(M)158:  expires  09/ 
30/2001. 

EPA  ICR  No.  1808.02;  Environmental 
Impact  Assessment  of  Non- 
governmental Activities  in  Antarctica: 
in  40  CFR  Part  8;  was  approved  09/30/ 
98:  OMB  No.  2020-0007:  expires  09/30/ 
2001. 

EPA  ICR  No.  1487.06;  Cooperative 
Agreements  and  Superfund  Contracts 
for  Superfund  Response  Actions:  in  40 
CFR  Part  35;  was  approved  09/30/98: 
OMB  No.  2010-0020:  expires  09/30/ 
2001. 

EPA  ICR  No.  0193.06:  National 
Emission  Standards  for  Hazardous  Air 
Pollutants.  Beryllium,  Information 
Requirements:  in  40  CFR  Part  61, 
Subpart  C;  was  approved  09/30/98; 
OMB  No.  2060-0092;  expires  09/30/ 
2001. 

EPA  ICR  No.  1831.01;  NESHAP  for 
Ferro  Alloys  Production:  in  40  CFR  Part 
63.  Subpart  SSS;  was  approved  09/30/ 
98;  OMB  No.  2060-0391;  expires  09/30/ 
2001. 

EPA  ICR  No.  1360.05;  Underground 
Storage  Tanks:  Technical  and  Financial 
Requirements  and  State  Program 
Approval  Procedures:  in  40  CFR  Parts 
280  and  281;  was  approved  09/30/98; 
OMB  No.  2050-0068;  expires  09/30/ 
2001. 

OMB  Disapprovals 

EPA  ICR  No.  1850.01;  NESHAP  for 
Primary  Cooper  Smelters:  was 
disapproved  by  OMB  on  09/30/98. 

EPA  ICR  No.  1820.01;  Phase  II  of  the 
NPDES  Storm  Water  Program;  was 
disapproved  by  OMB  on  09/30/98. 

Dated:  October  21. 1998. 
Richanl  T.  WMtluad. 
Acting  Director.  Regulatory  Information 
Division. 

IFR  Doc.  98-28727  Filed  10-27-98;  8:45  am) 
aiUJNQOOOf  I 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-«18ft-q 

Notic*  Of  PropoMd  Adminlstrativ*  De 
Minimis  Sttlwnsnt  Pursuant  to 
Saction  122(g)  of  tha  Comprahansiva 
Envlronmantal  Rasponsa. 
Companaation  and  Liability  Act  and 
Notica  of  Public  Masting  and  Propoaad 
Ssttlamant  Pursuant  to  Saction  7003(d) 
of  tha  Raaourcs  Conssrvation  snd 
Racovary  Act;  In  Ra:  Lanz  Oil  Sarvicaa, 
Inc.,  Sita,  LanKNit,  IL 

AOENCY:  Environmental  Protection 
Agency. 

ACTION:  Notice;  request  for  public 
comment. 

8IMMARY:  In- accordance  with  section 
122(I)(l)  of  the  Comprehensive 
Environmental  Response. 
Compensation,  and  Liability  Act,  as 
amended  ("CERCLA"),  and  section 
7003(d)  of  the  Resource  Conservation 
and  Recovery  Act,  as  amended 
("RCRA"),  notice  is  hereby  given  of  a 
proposed  administrative  de  minimis 
settlement  under  section  122(h)(1)  of 
CERCLA  and  section  7003  of  RCRA 
concerning  the  Lenz  Oil  Services.  Inc., 
site  ("Site")  in  Lemont,  Illinois.  Subject 
to  review  and  comment  by  the  public 
pursuant  to  this  Notice,  the  agreement 
has  been  approved  by  the  United  States 
Department  of  Justice.  Pursuant  to 
RCRA  section  7003(d),  upon  public 
request  EPA  %vill  provide  for  a  public 
meeting  in  the  vicinity  of  the  Site  to 
discuss  this  settlement. 

The  settlement  resolves  an 
Environmental  Protection  Agency  (EPA) 
claim  imder  section  107(a)  of  CERCLA 
and  section  7003  of  RCRA,  and  a  State 
of  Illinois  claim  under  section  22.2a  of 
the  Illinois  Environmental  Protection 
Act.  against  618  parties  who  have 
executed  binding  certifications  of  their 
consent  to  the  settlement,  as  listed 
below  in  the  8UPPL»»fTARY 
INFORMATION  section.  However,  the 
settlement  is  being  modified  as 
specified  in  an  errata  sheet  to  correct 
certain  errors  in  the  settlement 
documents  and  to  supplement 
settlement  terms  relating  to  federal 
Agency  settlors.  Consequently, 
following  the  public  comment  period, 
each  party  who  has  executed  a 
certification  of  its  consent  to  the 
settlement  will  be  provided  with  an 


Fadaral 


/Vol.  63.  No.  208 /Wednesday,  October  28,  1998 /Noti 


57679 


opportunity  to  ratify  the  errata  changes, 
or  to  withchaw  from  the  settlement 
wiUiout  penalty. 

The  settlement  requires  the  settling 
parties  to  pay  a  total  of  $4,029,002.91  to 
'  the  Haxsraous  Substances  Superfund, 
Lenz  Oil  Services.  Inc.,  Special 
Account.  In  addition,  the  settlement 
requires  the  settling  parties  to  pay  to 
reimburse  the  State  of  Illinois  a  total  of 
$1,240,446.20  for  costs  incurred  relating 
to  past  response  actions  relating  to  the 
Site.  The  total  of  these  payments  by  the 
settling  parties  U  $5,269,449.11.  Each 
settling  party  is  required  to  pay  an 
amount  specified  for  that  party  in  the 
settlement  based  upon  the  volume  of 
waste  that  party  contributed  to  the  Site; 
except  as  to  tvralve  parties,  who  are 
paying  a  lesser  amoimt  which  is  based 
upon  an  analysis  of  their  ability  to  pay 
the  settlement  Payments  received  shall 
be  applied,  retained  or  used  to  finance 
the  response  actions  taken  or  to  be  taken 
at  or  in  connection  with  the  Site, 
including  payments  for  past  response 
costs,  future  oversight  costs  and/ot  other 
future  costs  of  conducting  the  response. 
For  thirty  (30)  days  following  the  date 
of  publication  of  this  notice,  and  at  the 
public  meeting  identified  above,  the 
Agency  Mdll  receive  written  comments 
relating  to  the  settlement  The  Agency 
will  consider  all  comments  received  and 
may  modify  or  withdraw  its  ocmsent  to 
the  settlement  if  commmts  received 
disclose  facts  or  considerations  which 
indicate  that  the  aettlonent  is 
inappropriate,  improper,  or  inadequate. 
The  Agency's  response  to  any  cranments 
received  will  be  available  for  pubUc 
inspection  at  the  Lemont  Town  Hall. 
418  Main  Street.  Lemont.  Illinois  and  at 
the  EPA.  Region  5,  7th  Floor  File  Room, 
77  West  Jackson  Boulevard.  Chicago, 
niinoU. 

DATES:  Comments  must  be  submitted  on 
or  before  November  27, 1998. 
AOOMtSES:  The  proposed  settlement, 
including  the  errata  sheet,  and 
additional  background  information 
relating  to  the  settlement  are  available 
for  pubUc  inspection  at  the  Lemont 
Town  Hall,  418  Main  Street 'Lemont, 
Illinois,  and  at  the  EPA.  Region  5,  7th 
Floor  File  Room.  77  West  Jackson 
Boulevard.  Chicago.  Illinois.  In 
addition,  a  copy  of  the  proposed 
setUement  also  may  be  obtained  from 
Stuart  P.  Hersh,  Associate  Regional 
Counsel  (C-14J),  Region  V,  77  West 
Jackson  Boulevud,  Chicago,  Illinois, 
60604-3590,  or  by  calling  (312)  353- 
9484.  Comments  should  reference  the 
Lenz  Oil  Services  Inc.,  Superfund  Site, 
Lemont  Illinois  and  EPA  Docket  No.  V- 
W-^9&-C-440  and  should  be  addressed 
to  Stuart  P.  Hersh.  Associate  Regional 


Counsel  (C-14p.  Region  V.  77  West 

Jackson  Boulevard.  Chicago.  Illinois. 

60604. 

SUPPLEMBITAirr  MFOMIATKNI:  The 

parties  listed  below  have  executed 

binding  certifications  of  their  consent  to 

participate  in  the  settlement 

Reqiondents 

A  &  R  TRANSPORT:  A  ft  W  AUTO 
SERVICE  (f/k/a  A  ft  W  AUTO  TIRE  ft 
SERVICE,  includes  ANDY  WURST 
(PHILLIPS  66))  and  PHILLIPS  66 
(HINSDALE);  A-C  DISTRIBUTING 
CCXwfPANY;  A.  PtmHAJSKI:  A.  A. 
ANDERSON  INC;  A.B.C  DISPOSAL: 
AA  QUALITY  TOWING;  AAMCO 
TRANSMISSICm^CHICAGO  HEIOITS; 
AAMCO  TRANSMISSION^  QCERO; 
AAMCO  TRANSMISSICH4.  DES 
PLAINES:  AOCRO  PRECISION 
GRINDING:  ACE  TRANSMISSION 
SERVICE;  ACICLEY  TRUdONG; 
ADDISON  AUTOMOTIVE:  AIR 
PRODUCTS  ft  CHEMICALS,  INC;  AL 
GASKILL  (STANDARD);  ALS  CORNER; 
AL'S  REPAIR  SHOP;  ALBERS  66 
(PHILIPS  66);  ALBERS  AUTCMOTIVE: 
ALESSIO  ft  SONS  COMPANY; 
AUQ4MENT  UNUMTTED  INC;  ALL 
BRAKE-N-DRIVE  UNIT  SERVICE  INC; 
ALL  SERVICE  AUTO  REPAIR:  ALL 
TRUCK  TRANSPORTATION 
COMPANY:  ALPHA  SCHOOL  BUS 
CCMPANY,  INC;  AMERICAN  BANK 
N.;  AMERICAN  FASTENER  COMPANY; 
AMERICAN  MA1ZE-PRCM)UCTS; 
AMERICAN  STEEL  FOUNEMOES; 
AMOCO  CORPORATION:  ANDREWS' 
BUICK-PONTIAC  INC;  ANDY'S  AUTO 
SERVICE:  ANTIOCH  AUTO  CENTER; 
APOLLO  COLORS.  INC;  APPLE 
CHEVROLET;  ARMY  ft  AIR  FORCE 
EXCHANCX  SERVICE:  ARMY 
MAINTENANCE  CENTER  #45;  ARMY 
MAINTENANCE  CENTER  #46;  ARNIE 
BAUER  CADILLAC  QvIC  TRUCK; 
ART'S  0C»-fMUNICATIONS  ft  CAMPER 
SALES;  ARTHUR  J.  LOOTENS  ft  SON 
INC;  ASHLAND  CHEMICAL 
COMPANY;  AURORA  LIFT  TRUCK 
SERVICE.  INC;  AURORA  MUNICIPAL 
AIRPORT;  AURC»A  PACKING 
CC»«»ANY;  AURORA  RECYCLING 
CENTER:  AUTOMOTIVE  SERVICE 
CENTER;  AUTOTROL  CORPORATION; 
AVALON  PETROLEUM  COMPANY; 
AVON  GEAR  ft  ENC^NEERING 
COMPANY;  AZZARELU 
CONSTRUCTION  COMPANY;  BADGER 
MARINE  HARDWARE  COMPANY; 
BADGER  PIPE  LINE  COMPANY; 
BANNER  WESTERN;  BARTEL'S 
STANDARD  WEST;  BATAVLV 
STANDARD:  BAUER  BUICK 
COMPANY,  INC.;  BEATRICE  FOODS 
COMPANY;  BECHSTEIN 
CONSTRUCTION  COMPANY:  BELSON 


SCRAP  ft  STEEL.  INC;  BEN 
HANSFC«D  CHEVROLET.  INC; 
BENNETTS  AUTO  SERVICE  CENTER; 
BENOY  MOTOR  SALES.  INC;  BERT 
ADAMS  PONTIAC  INC: 
BETTENHAUSEN  MOTOR  SALES; 
BILL  BOLGER  CHEVROLET.  INC;  BILL 
WALSH  CHEVROLET;  BILL'S  SERVICE: 
BILL'S  SERVKX  CENTER  (LEMONT): 
BILL'S  TEXACO  SERVICE/BILL  REAMS 
(TEXACO):  BLOCHyifBERG'S  SERVICE 
CENTER:  BOB  KOLLER  DODGE 
COMPANY;  BOB  KYLER 
EXCAVATING:  BOB'S  AUTO  ft  TRUCK 
REPAIR;  BCffi'S  AUTO  RH>AIR- 
BOLINGBROOK;  BOB'S  SUNOCO 
SERVICE:  BC»AN  BROTHERS  AUTO 
SALES.  INC;  BOCKMAN'S  EASTSIDE 
STANDARD;  BCMMNE  ELECTRIC 
COMPANY;  BORG-WARNER 
0C«PORATION;  BORSE  PLASTICS; 
BOTTS  WELDING  ft  TRUCK  SERVICE, 
INC;  BOWMAN  TRANSPORTATKIN, 
INC:  BOYS  MOTCXt  CAR  SERVICE, 
THE;  BRACKMAN  ft  COMPANY;  BRAD 
MANNING  FCH<D.  INC;  BRANDY'S 
(MOBIL);  BRESSNER.  GERALD 
(includes  Brassner.  Steve);  BROWN 
TIRE  OF  VALPARAISO,  INC; 
BROWNING  FORD;  BRUCE  GREY  ft 
OO^ANY;  BUD'S;  BUDGET  RENT-A- 
CAR  CORPORATICM4;  BUFFALO 
C»OVE  DISPOSAL  COMPANY.  INC; 
BULKMAT1C  TRANSPCMTT  CC^ffPANY; 
BUNGE'S  TIRE  CENTER;  BURKART 
CHJ3SMOBILE  ft  QMfC  INC; 
BURLINGTON  IMPCXTT  AUTO.  BURNS 
IMPLEMENT  ft  COMPANY,  INC; 
BUTLER  AUTO  PARTS,  INC;  BUTLER 
WALKER.  INC;  CAR  CARE  (BURR 
RnXX);  CARLTCX4  AUTO  REPAIR; 
CARPENTERSVILLE  FIRE 
MPARTMENT:  CARS,  INC.;  CASE 
POWER  ft  ECyjIPMENT:  CENTRAL 
DUPAGE  HOSPITAL;  CHARLES 
O'BRIEN  ft  SON  OONSTRUCnON  CO.; 
CHECKER  OIL  OCM^ANY/EMRO; 
CHEMLAWN-HINSDALE: 
CHEMLAWN-MUNSTER;  CHEMLAWN- 
ORLAND  PARK:  CHEMLAWNTINLEY 
PARK;  CHICAGO  EASTERN 
0ORPORATK)N;  CHKAGO  FLUID 
POWER  CORPORATION;  CHICAGO 
KENWORTH;  QflCAGO  TRIBUNE 
CCMyfPANY;  CHIDESTER 
EXCAVATING,  INC;  CHRISTENSON 
CHEVROLET,  INC;  CHRYSLER 
CORPORATION;  QCEROOAKTON 
TEXACO  SERVICE;  CITY  OF  AURORA; 
CITY  OF  AURCHIA  MUNICIPAL 
INCINERATC»;  CITY  OF  AURC»A 
STREb'I  IKPARTMENT:  CITY  OF 
CRYSTAL  LAKE;  CITY  OF  CTNEVA: 
OTY  OF  HAMMOND,  IN:  CITY  OF 
NAPERVILLE;  CLARENDON  HILLS 
AUTO  REPAIR.  INC;  CLYM 
BLOOMQUIST;  OOFFMAN  TRUCK 
SALES.  INC;  COG  HILL  GOLF  ft 
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COUNTRY  CLUB.  INC.;  COL.  RALPH 
BESIC  &  COMPANY;  CONLON- 
COLLINS  FORD-JEEP-EAGLE.  INC.; 
CONTINENTAL  HONDA,  INC; 
CONTINENTAL  MOTORS,  INC; 
CONTINENTAL  TOYOTA;  COUNTRY 
GAS  COMPANY;  COURTESY  AUTO  & 
TRUCK  SERVICE  CENTER,  INC.;  COYE 
&  RON'S  SERVICE;  CRAWFORD'S  BUS 
SERVICE;  CREATIVE  MECHANDCS, 
INC.  (CMI);  CREST  CHEVROLET- 
OLDSMOBILE-CADILLAC.  INC.;  CREST 
MARINE/THE  MERC  SHOP; 
CROSSTOWN  SERVICE  CENTER.  INC; 
CROUSE  CARTAGE  COMPANY; 
CRYSTAL  LAKE  DISPOSAL:  CRYSTAL 
LAKE  LEASING  &  SERVICE 
COMPANY;  CRYSTAL  LAKE 
"TRANSPORT  DIST.  47  k  155;  CRYSTAL 
VALLEY  RV  CENTER;  CURFIN 
OLDSMOBILE.  INC.;  D  &  L  GARAGE; 
DALE'S  CHRYSLER  PLYMOUTH 
DODGE  INC.;  DAN  WOLF  PONTL^C- 
GMC.  INC;  DAN'S  MOTOR  SALES  k 
SERVICE.  INC.:  DANIEL  C»>YT  (ARCO); 
DARNALL'S  AUTO  REPAIR;  DEKALB 
LAWN  ft  EQUIPMENT  COMPANY. 
INC.;  DE  LONG  FORD-MERCURY.  INC; 
DEALERS  MANUFACTURING 
COMPANY;  DEAN  FOODS  CO.;  DELS 
TOWING;  DELCO  GM;  DEL  MONTE 
CORPORATION;  DES  PLAINES 
HONDA;  DICKS  SHELL  SERVICE/ 
DICKS  PHILLIPS  SERVICE:  DI  TARDI 
PONTIAC-BUICK.  INC.;  DILLER-ROD. 
INC.;  DILLOW'S  AUTO  SERVICE; 
DISTRICT  AUTO  REBUILDERS; 
DOLDER.  STAGEY:  DON  MCCUE 
CHEVROLET.  INC.;  DON  MILLER 
DODGE.  INC.:  IX3N  SCHMAL'S 
SERVICE  STATION;  DOWNERS  GROVE 
PARK  DISTRICT;  DRALLE 
CHEVROLET;  DRISCOLL  MOTOR 
COMPANY.  INC;  DUBUQUE  PACKING 
COMPANY;  DUNDEE  ft  WOLF 
STANDARD;  DUPAGE  COUNTY;  EI. 
DUPONT  DE  NEMOURS  ft  COMPANY, 
INC.;  E.I.  CATTANI  ft  SON;  E.M. 
MELAHN  CONSTRUCTION  CO.;  EARL 
DIEHLS  LTD.;  EASTERN  ILUNl  CO- 
OP; ED  JAMES  CHEVROLET,  INC.;  ED'S 
AUTO  REPAIR-GENEVA;  EDWARD 
GRAY  CORPORA-nON;  ELGIN 
AUGERING  INC;  ELGIN  EQUIPMENT 
COMPANY;  ELGIN.  JOLIET  ft 
EASTERN  RAILWAY  CO.;  ELUOTT  ft 
WOOD.  INC;  ELMHURST  FIRESTONE 
DEALER  STORE:  EMIL'S  STANDARD 
SERVICE  (includes  EMIL  PUNTER 
(STANDARD);  EVANS  TOOL  ft  MFG.; 
EVERGREEN  PARK  SERVICE  STATION 
(TEXACO);  FECSRAL  PAPER  BOARD 
COMPANY.  INC;  FEECE  OIL 
COMPANY;  FELDOTT  BROTHERS; 
FELTS  SAND  ft  GRAVEL;  FENZEL 
MOTOR  SALES;  FIELD  CONTAINER 
CORPORA"nON;  FIRESTONE 
CORPORA-nON.  n/k/a  BRIDGESTONE/ 


FIRESTONE  (includes  FIRESTONE 
STORES  HALSTED  ST..  CHICAGO 
HTS.;  WESTERN  AVE.  CHICAGO  HTS.; 
JOLIET;  KANKAKEE;  LAGRANQE; 
MIDLOTHL\N;  NORTH  AURORA:  ST. 
CHARLES;  HIGHLAND/HAMMOND. 
IN):  nSCHER  ft  PHALEN;  FJA 
CHRISTIANSEN  CORPORATION: 
FLIKKEMA  MOTORS;  FLOOD 
BROTHER  DISPOSAL:  FOREST 
PRESERVE  DISTRICT  OF  WILL 
COUNTY;  FOX  LAKE  HARBOR;  FOX 
VALLEY  CYCLE;  FOX  VALLEY 
DISPOSAL  COMPANY;  FOX  VALLEY 
MOTORS:  FRAHER  FORD  SALES; 
FRANK  DA  VERSA  AUTO  SERVICE. 
INC.;  FRANK  MAPLETON  UNOOLN- 
MERCURY  (a/k/a  FRANK  NAPLETON 
UNCOLN-MERCURY);  FRANK  SMITH 
CARTAGE.  INC:  FRANKS  STANDARD 
SERVICE  CENTER:  FRED'S  GARAGE; 
FRED'S  MOBIL  SERVICE;  FREUND 
BROTHERS.  INC.;  FRITZ  CARTAGE: 
FRONTIER  COACH;  FULLER'S 
SERVICE  CENTER.  INC.;  G  ft  L  AUTO 
REPAIR;  GARDNER  SALES  ft  SERVICE. 
INC.;  CAST  INTERNATIONAL.  INC.; 
GENE  BALLARD'S:  GENERAL  TIRE 
SERVICE:  GEO.  R.  GIBSON 
CHEVROLET.  INC.;  GEORGE 
BROWNING  ft  SONS  AUTOMOTIVE: 
GEORGE  P.  FREUND.  INC.;  GERALD 
OLDSMOBILE,  INC.;  GLEN  EAGLE 
COUNTRY  CLUB;  GLEN  ELLYN 
DODGE;  GLEN  ELLYN  RECYCLING; 
GLENN  MCCANN  COMPANY;  GLOBAL 
FIRE  PROTECTION  COMPANY;  GLOBE 
GLASS  ft  TRIM  COMPANY;  CODING 
ELECTRIC  COMPANY;  GOCM3YEAR 
TIRE  ft  RUBBER  COMPANY:  GRAND 
SERVICE  CENTER.  INC.;  GRANGER 
OLDSMOBILE.  INC.;  GRANITE 
CONSTRUCTION  COMPANY:  GRAYS 
LAKE  FEED  SALES:  GRAYS  LAKE 
SHELL:  GREAT  LAKES  TERMINAL  ft 
TRANSPORT:  GREENWAY  PONTL\C- 
OLDS.  INC.;  GREGG  MOTOR  SALES. 
INC.;  GRIFFIN  DEWATERING  CORP.: 
GRIFFIN  WELL  POINT  CORPORATION: 
H  ft  M  AUTOHAUS,  INC;  H.  MICHAEL: 
H.  WIGBOLDY  SONS  INC;  H.F. 
VEGTER  EXCAVATING  COMPANY; 
H.I.  STONE  ft  SONS,  INC;  HAGGERTY 
PONTL\C  INC.;  HALLIBURTON 
SERVICES:  HANSEN  PLASTICS 
CORPORA-nON:  HARTNELL 
CHEVROLET,  INC;  HARVARD 
IMPLEMENT,  INC;  HARVARI>REDI 
MDC;  HAWKINSON  FORD  COMPANY; 
HAYES  SERVICE:  HELMUT'S 
STANDARD  SERVICE;  HERMAN'S 
AUTO  SERVICE  ft  TOWING  (includes 
HERMAN'S  AUTO):  HERTZ 
EQUIPMENT  RENTAL:  HESCO.  INC; 
HESTERBERG,  EARL;  HICKS  PLAZA: 
HILLDALE  COUNTRY  CLUB; 
HINSDALE  HOSPITAL  ft  SAN; 
HINSDALE  TEXACO:  HINSDALE 


VILLAGE  STANDARD:  HOD 
DISPOSAL;  HOECHST  CELANESE; 
HOGAN  IMPLEMENT  COMPANY,  INC; 
HOLLAND  MOTOR  EXPRESS.  INC.; 
HOMEWOOD  SCAVENGER  SERVICE, 
INC:  HONDA  OF  JOLIET:  HOWARD 
CAB  INC:  HOWARD'S  AUTO  CARE; 
HOWARD'S  CAR  CARE;  HUNTS 
SERVICE  STA'nON;  HUSKIE  LINE; 
ICKE  CONSTRUCTION  COMPANY: 
IDEAL  OIL  SERVICE:  ILLINOIS  AUTO 
ELECTRIC  OCM^ANY;  ILLINOIS 
DEPARTMENT  OF 

TRANSPORTA-nON;  ILLINOIS  FINEST 
TRUCK  STCH»  (UNION  76):  ILLINOIS 
FRUIT  ft  PRODUCE:  ILLINOIS  SCHOOL 
BUS  COMPANY.  INC;  ILLINOIS 
VALLEY  COMMUNITY  COLLEGE- 
IVCC;  IMPERL\L  CRANE  SERVICES, 
INC.;  INDUSTRIAL  STEEL  SERVICE 
CENTER:  INLAND  BROACHING; 
INLAND  CONTAINER  CORPORA'nON: 
INSTITUTE  IN  BASIC  YOUTH 
CONFUCTS:  INTERNA'nONAL  CAR 
CARE:  INTERSTATE  TRUCK  REPAIR:  J. 
MATRICH  ft  SONS,  INC.;  J.  C  PENNY; 
J.J.  WRIGHT  OLDSMOBILE;  J.W. 
OSSOLA  COMPANY:  JACK  GRAY 
TRANSPORT,  INC.;  JAMES  BERTINO 
(see  Bertino,  James  ft  Maiy); 
JANESVILLE  AUTO  TRANSPORT 
COMPANY  (NKA  Complete  Auto 
Transport):  JARBOE,  JAMES:  JERRY 
CENTONl'S  FORD-LINCOLN- 
MERCURY;  JERRY'S  DL\GNOSTIC  ft 
REPAIR  CENTER:  JIM  GRAHAM 
OLDSMOBILE.  INC.;  JIM'S 
AUTOMOTIVE  CLINIC;  JOE  HATZER  ft 
SON:  JOHN  BAYS  TOYOTA.  INC.; 
JOHN  GRAY  TOWING  (AURORA): 
JOHN  LYNCH  CHEVROLET-PONTL\C: 
JOHN  ZIMBRICK  BUICK.  INC.;  JOHNS 
GARAGE  (CHICAGO  HEIGHTS); 
JOHN'S  STANDARD  (KANKAKEE): 
JOHNSON.  PAUL:  JOLIET  ARMORY/ 
ILLINOIS  NATIONAL  GUARD;  JOLIET 
COUNTRY  CLUB;  JOLIET  FIRE 
DEPARTMENT;  JOLIET  JUNIOR 
COLLEGE:  KANKAKEE  INDUSTRIAL 
DISPOSAL.  INC:  KARSTEN'S 
STANDARD;  KASCHUB.  JEAN;  KATZ  ft 
SONS  WEST  (TEXACO):  KEDZIE 
STANDARD  SERVICE;  KEIL 
CHEMICAL:  KENDALL-RUNDY  FS. 
INC;  KICKERT  SCHOOL  BUS  LINES. 
INC.:  KING-BRUWATER  HOUSE;  KING 
AUTOMATIC  TRANS^SSIONS; 
KNOPF'S  MARATHCW4: 
KRAHENBUIHL  CHRYSLER- 
PLYMOUTH.  INC:  KUETTNER 
OLDSMOBILE.  INC.;  KUIPERS-FORD- 
MERCURY  SALES  CO.,  INC  (n/k/a 
KUIPERS-BACHMAN  FORD 
MERCURY,  Inc.);  L.  NEILL  CARTAGE 
COMPANY;  L.B.  FOSTER  COMPANY; 
LAASCH'S  STANDARD  SERVICE:  LAB 
TEK  (MILES  LABS):  LADD 
CONSTRUCTION  COMPANY;  LAKE 
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VILLA  COMMUNITY  CONST. 
SCHOOL:  LAKONE  COMPANY: 
LAMBERT  JONES  MOTORS.  INC: 
LANDMEIER.  LYNN;  LARWN.  JOE: 
LARKIN  STANDARD:  LARKIN  UNION 
76:  LASALLE  ROLLING  MILLS  ; 
LASALLE  STEEL  COMPANY;  LEADER 
OIL  COMPANY.  INC.;  LEE'S  CO-OP: 
LEVIN  TIRE  CENTER:  LINCOLN 
SERVICE  (MOBIL.  MATTESON); 
LINCOLN  WAY  HIGH  SCHOOL;  LISLE- 
WOODIUDGE  FIRE  DISTRICT: 
LOCKPORT  TOWNSHIP  HIGH 
SCHOOL  DISTRICT  205;  LOCKPORT 
TOWNSHIP  HIGHWAY  DEPARTMENT: 
LYNN  CHEVROLET-BUICK.  INC.; 
LYONS-RYAN  FORD  SALES;  MftO 
INSULATION  COMPANY;  MANLEY 
MOTOR  SALES  COMPANY:  MARCLEY 
PETRO  (MOBIL):  MARCUS  AUTO 
LEASE  CORPORATION;  MARQUARDT 
BUICK  (includes  MARQUARDT  BUICK. 
Inc.):  MARTIN  BROTHERS 
IMPLEMENT  COMPANY;  MARTIN 
BROTHERS  IMPLEMENT  COMPANY  (2 
separate  Martin  Brothers  Implement 
Companies  signed):  MARTIN'S 
SERVICE  (MOBIL):  MARVIN  ALDERS 
TIRE  SERVICE:  MASSEY-FERGUSON. 
INC:  MASTER  MOLDED  PRODUCTS 
CORPORATION:  MCGRATH  BUICK 
HONDA:  MCHENRY  COUNTY 
CONSHlVA-nCW  DISTRICT: 
MCHENRY  COUNTY  DEFENDERS; 
MCHENRY  COUNTY  HIGHWAY 
DEPARTMENT:  MCHUGH 
CONSTRUCTION:  MCKBOWN 
TROMPETER-CHEVROLET.  INC; 
MEADOWVIEW  ENCO; 
METRCH>OLITAN  PUMP  COMPANY: 
MEYER  CARTACX  (includes  MEYER 
TRUCKING):  MIDWEST  ACTION 
CYCLE:  MIDWEST  HELICOPTER.  INC.; 
MIDWEST  TIRE  SERVICE  CENTER; 
MKE  ft  HENRY  TEXACO  SERVICE; 
MILEX  (OAK  FOREST):  MDLEX  CAR 
CARE  CENTER;  MILLER'S  AUTO  ft 
TRANSMISSION  REPAIR;  MILTRAN. 
INC;  MOBIL  OIL  CORPC»A'nON 
(47TH  ft  53RD):  MONARCH  AIR 
SERVICE:  MONTGC»«ERY  STANDARD: 
MORETRENCH  AMERICAN 
CORPORATION;  MORRICE  ft  HEYSE 
MOTOR.  INC;  MORRIE  ft  SONS.  INC; 
MORRIS  CHRYSLER  AMC;  MT. 
PROSPECT  COUNTRY  CLUB;  MT. 
PROSPECT  PARK  DISTRICT;  NABISCO 
BRANDS.  INC;  NAPERVILLE  PUBUC 
SCHOOL:  NAPERVILLE  TOWNSHIP: 
NATALE  TEXACO  SERVICE; 
NATIONAL  K-0  SECURITY,  INC; 
NA'nONAL  PLANT  SERVICE; 
NA'nONWIDE  BEEF:  NCHS;  NEASE  A/ 
C  ft  AUTOMOTIVE  SERVICE.  INC; 
NELSON'S  UNION  76  SERVICE: 
NEWARK  FORD;  NGS  (NATIONAL 
(XNERAIOR  ft  STARTER):  NICKELL. 
PAUL;  NIELSEN  CHEVROLET,  INC; 


NOREM  BUICK;  NORM  OIL 
COMPANY,  INC;  NORRICKS  ARCO 
SERVICE:  NORTHERN  ILLINOIS  GAS 
COMPANY;  O.C  SHREFFLER  ft  SON 
CHEVROLET-BUICK,  INC;  OAKLAWN 
CHRYSLER-PLYMOUTH,  INC; 
OAKLAWN  DODGE  CC»«PANY: 
OBERWEIS  DAIRY.  INC  (OATMAN 
BROTHERS):  OGDEN  CHRYSLER- 
PLYMOUTH.  INC:  OLSEN  SERVICE 
STA'nON:  OLYMPIA  DODGE  OF 
COUNTRYSIDE.  INC.;  ORLAND 
AUTCMOnVE:  ORVAL  KENT  FOOD 
COMPANY;  OSWEGO  SCHOOL 
DISTRICT  308;  P  ft  G  AUTO 
DIAGNOSTIC  CENTER;  P  ft  G 
ELECTRICAL  REBUILCKRS.  INC.;  P.T. 
FERRO  CCWSTRUCnON  OCMwIPANY: 
PALKO'S  STANDARD  SERVICE:  PARK 
SERVICE  STA'nON.  INC  (MOBIL): 
PAUL'S  SERVICE:  PEACOCK  (MOBIL) 
MINOOKA  SCHOOL  BUS  CO.; 
PENIXKSEN  BROTHERS  IMPLEMENT 
COMPANY:  PENNZOIL  PRODUCTS 
COMPANY;  PEPSI-COLA  (XNERAL 
BOTTLERS,  INC;  PETE'S  SERVICE 
(SHELL);  PETERSON 
MANUFACTURING  COMPANY,  INC; 
PETTICE  AUTO  ELECTRIC: 
PHILADELPHIA  GEAR  CORPORA'nON; 
PHOENIX  CLOSURES,  INC:  PISTAKEE 
MARINA,  INC:  PLOTE  EXCAVATING: 
PORTION  PACKAONG,  INC;  PRAIRIE 
STATE  CHARTERS:  PRESTON 
TOUOONG  (ELGIN):  PUEKR  MOTORS. 
L-TD.;  PUMFREYS  (MOBIL);  QUALFTY 
AUTO  SERVICE:  QUALTTY  CONTROL 
CORPORA'nON:  QUALITY  TOYOTA. 
INC:  R  ft  R  FORD  SALES.  INC:  R.J. 
DANIELS:  RAILWAY  ft  INDUSTRIAL 
SERVICES.  INC.;  RAMSEYER  AMOCO; 
RANTOUL  MOTOR  SALES;  RAY  E. 
WALKER  (SHELL);  RAYMOND'S 
TRUCK  PLAZA.  INC;  REBER  AUTO 
SERVICE.  INC:  REESE  AUTOMOTIVE; 
REICHERT  CHEVROLET-OLDS  SALES. 
INC;  REICHERT  CHEVROLET  ft  BUICK 
SALES.  INC;  RHSING  MOTOR  FORD- 
MERCURY  SALES:  RELIANCE  TOOL  ft 
MANUFACTURING  COMPANY; 
RHOEeS  SUNOCO;  RICH  TRUCK 
SALES  ft  SERVICE.  INC;  RICHARD 
BUICK.  INC;  RICHARDS  WILCOX; 
RICK  ft  LOU'S  SERVICE  CENTER; 
RIDGEWAY  CHEVRCMLET;  RIPPEL 
BUICK-PONTIAC.  INC:  RIVER  OAKS 
CHRYSLER-PLYMOUTH,  INC;  RIVER 
OAKS  FORD,  INC:  RIVERDALE 
PLA'TING  ft  HEAT  TREA'TING; 
RIVERSIDE  AUTO;  RIVERSIDE 
GARAGE:  ROADMASTER  TIRE  CO.. 
LTD.:  ROADWAY  EXPRESS:  ROBERT 
PAUU  (STANDARD);  ROCK  COUNTY 
BUICK  COMPANY:  ROCKY'S  SUPER 
SERVICE  (SHELL):  ROD  BAKER  FORD 
SALES.  INC;  ROGERS  CARTAGE 
COMPANY:  ROLAND  MACHINE 
COMPANY;  ROLLINS  LEASING 


CORPORATION  (CHANNAHON); 
RONWAL  TRANSPORTATION.  INC; 
ROY  STORM  COMPANY:  RUAN 
LEASING.  INC;  RUB  BUICK;  KYDER 
TRUCK  RENTAL.  INC;  S  ft  R  AUTO; 
S.P.  BRADLEY  MOTOR  CO.;  SAM 
BEETZ  ft  SONS;  SANFORD 
CORPORA'nON;  SAWICKI 
CHEVROLET  ft  CADILLAC  INC; 
SCHAPPE  PONTIAC  INC ; 
SCHAUMBURG  PARK  DISTRICT; 
SCHIEN  BODY  ft  EQUIPMENT 
CC»(!PANY;  SCHMERLER  FORD,  INC; 
SCHNEUffiR  NA'nONAL  LEASING. 
INC;  SCHOOL  EHSTRICT  203;  SEBBY^ 
UNIVERSTTY  SHELL  SERVICE; 
SENECA  PETROLEUM  OC»«PANY: 
SEVERSON  BROTHERS;  SHAVER 
CHEVY;  SHEDD  FOOD  PRODUCTS; 
SIEBERT  TRUCKING  SERVICE;  SIERRA 
DODCX-AMERICAN;  SKACH 
MANUFACTURING  COMPANY;  SKIP'S 
GOODYEAR  "TIRE;  SLUTTER  AUTO 
ELECTRIC  INC;  SMTTH'S  OIL  WELL; 
SMTTTY'S  SERVICE  (LASALLE):  SNOW 
BROTHERS.  INC:  SOUTH  ELGIN 
AMOCO;  SOUTH  HOLLAND  TOYOTA: 
SOUTH  SHORE  SERVICE:  SPRING 
HILL  FORD.  INC;  STAN  OKE 
(STANDARD);  STAR  DISPOSAL 
SERVICE  COMPANY:  STARKS 
-TRIANGLE  SERVICE  (AMOCO);  STATE 
GARACX  REVOLVING  FUND.  STATE 
Cff  ILLINOIS;  STOCKER  HINGE 
MANUFACTURING  COMPANY; 
STM^EY'S  66  SERVICE;  STRAKA. 
FRANK  U  SUBURBAN  BUICK 
Oa>4PANY:  SULLAIR  OF  GHICACa 
SUPER  AUTOMATIC  "TRANSMISSION; 
SUPER  VALUE  STORES.  INC;  T.C 
INDUSTRIES.  INC;  T.J.  DALEY'S 
"TRANSFER,  INC;  TANDIL  AUTO 
SERVICES;  "TERESI  SCARPELL'S 
CHEV.-OLDS.  INC;  "TERRY  MONROE. 
INC;  "THC»«  GRAVEL  ft  EXCAVATING. 
INC;  "THC^iAS  DODGE  OF 
HIGHLAND.  INC;  THOMAS  KASO 
(SHELL);  "THCH^4AS  MCSIL; 
"THORNTON  "TOWNSHIP  HICH 
SCHOOLS.  DISTRICT  205;  "TILSTRA 
MARA"rHON  SERVICE;  TOM  "TODD 
CHEVROLET.  INC;  "TONY  PIET 
MOTOR  SALES.  INC;  TONY  PIET 
PONTIAC  DATSUN;  "TRACTOR  ft 
EQUIPMENT  CO.;  "TRI-OTY 
"IHANSMISSIONS:  •TRI-STA"TE  FIRE 
PROTECTION  DISTRICT:  "TRICON 
INDUSTRIES.  INC;  US.  ARMY  CC»PS 
OF  HMGINEERS  (CHICAGO  DISTRICT): 
U.S.  COAST  GUARD  (WILMETTE 
HARBOR):  U.S.  PLASTICS  INC:  U.S. 
REDUCTION  CO.;  UNI-CARRIER.  INC; 
UNIROYAL  GOOraUCH  "TIRE  CO.; 
VAIA  AUTO  SPEOAUSTS;  VALLEY 
"TRANSFT;  VALLEY  VIEW 
COMMUNTTY  UNTT  SCHOOL  #365U: 
VALLEY  VOLKSWAGON.  INC 
(includes  Ivan  Matko  Mazda-Honda. 
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Inc.;  V.V.  Valley  Honda:  V.W.  Del): 
VAPOR  DIV.  OF  K4ARK  FV  TRANS. 
PRO.:  VARLAND  BUS  SERVICE.  INC.; 
VERMIGUOS  MARATHON  AUTO 
SALES:  VETERANS 
ADMINISTRATION:  VIDMAR  BUICK 
COMPANY.  INC;  VIKING  DODGE. 
INC.;  VILLAGE  ARCO  ENSSLIN 
SERVICE.  INC. :  VILLAGE  OF 
BLOOMINGDALE;  VILLAGE  OF 
BUFFALO  GROVE;  VILLAGE  OF 
DOWNERS  GROVE:  VILLAGE  OF 
HANOVER  PARK;  VILLAGE  OF  USLE; 
VILLAGE  OF  PALATINE;  VILLAGE  OF 
ROUND  LAKE  BEACH;  VILLAGE  OF 
SLEEPY  HOLLOW;  VILLAGE  OF 
STREAMWOOD;  VILLAGE  PONTL\C- 
GMC.  INC.;  VIRL  Z.  HILL  MOTOR 
COMPANY.  INC.;  VOGUE  TYRE  & 
RUBBER  CO.;  VOSS  MOTOR  SALES. 
INC.;  WW.  TRANSPORTATION.  INC.; 
WADSWORTH  GOLF  COURSE 
CONSTRUCTION;  WALKER-SCHORK 
INTERNATIONAL.  INC.;  WALKER 
SALES:  WASPI  TRUCKING.  INC.; 
WASTE  MANAGEMENT;  WASTE 
TRANSFER;  WASTE  WATCHERS.  INC.; 
WATSON  PONTIAC-BUICK-GMC.  INC.; 
WAUKEGAN  MARINE  CO.;  WEBB 
FORD.  INC.;  WES  TEXACO;  WESTERN 
CHEMICAL  CO.:  WESTLAKE  IMPORT 
MOTORS.  INC.;  WHITE  CMC  TRUCK; 
WHITE  MOTOR  CORPORATION: 
WHTTMORE  CHEVROLET  SALES,  INC.: 
WHITNEY  VOLKSWAGEN.  INC.; 
WICKSTROM  CHEVROLET;  WILBERT 
VAULT  CO.;  WILLS  AUTOMOTIVE 
SERVICE:  WILSON  EQUIPMENT  CO.; 
WINCKLERS  SERVICE  (MOBIL); 
WINDY  CITY  SOUTH  AUTO/TRUCK 
STOP;  WnsiFIELD  TOWNSHIP 
DEPARTMENT:  WISCONSIN  POWER  & 
UGHT  COMPANY:  WIZARD  OF 
WHEELS;  WOLF  CHEVROLET  SALES. 
INC.;  WOODSTOCK  AREA 
RECYCLING;  WRIGHT  ON  GRAND 
AVENUE  SERVICE;  WROBEL.  VIVIAN; 
YAMAZEN  USA.  INC.;  YELLOW 
TRANSIT:  YORK  HIGH  SCHOOL 
DISTRICT  205;  ZAYRE  CORPORATION; 
ZELAmS;  ZIBERT  TRANSPORT 
COMPANY:  ZIELS  TEXACO; 
ZIMMERMAN  FORD,  INC 

FOR  FURTHER  MFORMATKM  OONTACT: 
Stuart  P.  Hereh.  Associate  Regional 
Counsel  (C-14J).  Region  V.  77  West 
Jackson  Boulevard.  Chicago,  Illinois 
60604.  or  call  (312)  353-9484. 

AalhMily:  The  Comprehensive 
EnvironmenU]  Retponse,  Compensation  and 
Liability  Act.  as  amended,  42  U.S.Q  sections 
90O1-W7S.  the  Resource  Conservation  and 
Recoveiy  Act.  as  amended,  42  U.S.C.  sections 
6901-6M2.  and  the  Illinois  Environmental 
Protection  Act,  as  amended,  415 ILCS  section 
S/22.2a. 


Dated:  October  19, 1998. 
James  Mayka, 

Acting  Director,  Superfund  Division, 
Regions. 

[PR  Doc.  98-28865  Filed  10-27-98;  8:45  ami 
■H.UWQ  coos  seao  to  p 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[PB-402404-UT:  FRL-6037-q 

Lead-Baaed  Paint  ActMtiaa  In  Taigat 
Hoiialng  and  ChMd-Oecupiad  FacllMaa; 
State  of  Utah'a  Auttiortzation 
Application 

AOENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice:  request  for  comments 
and  opportunity  for  public  hearing. 

SUMMARY:  On  August  31, 1998,  the  State 
of  Utah  submitted  an  application  for 
EPA  approval  to  administer  and  enforce 
training  and  certification  requirements, 
training  program  accreditation 
requirements,  and  work  practice 
standards  for  lead-based  paint  activities 
in  target  housing  and  child-occupied 
facilities  under  section  402  of  the  Toxic 
Substances  Control  Act  (TSCA).  This 
notice  announces  the  receipt  of  Utah's 
application,  provides  a  4S-Hday  public 
comment  period  and  an  opportimity  to 
request  a  public  hearing  on  the 
application.  Utah  has  provided  a 
certification  that  this  program  meets  the 
requirements  for  approval  of  a  State 
program  under  section  404  of  TSCA. 
Therefore,  pursuant  to  section  404.  the 
program  is  deemed  authorized  as  of  the 
date  of  submission.  If  EPA  finds  that  the 
program  does  not  meet  the  requirements 
for  approval  of  a  State  program.  EPA 
will  disapprove  the  program,  at  which  - 
time  a  notice  will  be  issued  in  the 
Federal  Register  and  the  Federal 
program  will  be  established. 
DATES:  Comments  on  the  authorization 
application  must  be  received  on  or 
before  December  14. 1998. 
ADDRESSES:  Submit  all  written 
comments  and/or  requests  for  a  pubUc 
hearing  identified  by  docket  control 
number  PB-402404-UT  (in  duplicate) 
to:  Bruce  Cooper,  Environmental 
Protection  Agency.  Region  Vm.  8P3-T. 
999  18th  St..  Suite  500.  Denver.  CO 
80202-2466.  Commento,  daU.  and 
requests  for  a  public  hearing  may  also 
be  submitted  electronically  to: 
cooper.bniceOepa.gov.  Follow  the 
instructions  imder  Unit  IV.  of  this 
document.  No  information  claimed  to  be 
Confidential  Business  Information  (CBI) 
should  be  submitted  through  e-mail. 


FOR  FURTHER  INFORMATKM  CONTACT: 
Dave  Combs,  Regional  Toxics  Team 
Leader,  999  18th  St.,  Suite  500.  8P3-T, 
Denver.  CO  80202-2466;  telephone: 
303-312-6021;  e-mail  address: 
combs.daveOepa.gov. 

SUPPt.EMENTARY  INFORMATION: 

L  Background 

On  October  28. 1992,  the  Housing  and 
Community  Development  Act  of  1992, 
Pub.  L.  102-550,  became  law.  Tide  X  of 
that  statute  was  the  Residential  Lead- 
.  Based  Paint  Hazard  Reduction  Act  of 
1992.  That  Act  amended  TSCA  (15 
U.S.C.  2601  et  seq.)  by  adding  Tide  IV 
(15  U.S.C.  2681-92).  entitled  "Lead 
Exposure  Reduction." 

Section  402  of  TSCA  authorizes  and 
directs  EPA  to  promulgate  final 
regidations  governing  lead-based  paint 
activities  in  target  housing,  public  and 
commercial  buildings,  bridges  and  other 
structures.  Those  regulations  are  to 
ensure  that  individuals  engaged  in  such 
activities  are  properly  trained,  that 
training  programs  are  accredited,  and 
that  individuals  engaged  in  these 
activities  are  certified  and  follow 
documented  work  practice  standards. 
Under  section  404,  a  State  may  seek 
authorization  fit>m  EPA  to  administer 
and  enforce  its  own  lead-based  paint 
activities  program. 

On  August  29, 1996  (61  FR  45777) 
(FRL-5389-9).  EPA  promulgated  final 
TSCA  section  402/404  regulations 
governing  lead-based  paint  activities  in 
target  housing  and  child-occupied 
facilities  (a  subset  of  public  buildings). 
Those  regulations  are  codified  at  40  CFR 
part  745,  and  allow  both  States  and 
Indian  Tribes  to  apply  for  program 
authorization.  Purauant  to  section 
404(h)  of  TSCA.  EPA  is  to  estabUsh  the 
Federal  program  in  any  State  or  Tribal 
Nation  Mrithout  its  own  authorized 
program  in  place  by  August  31. 1998. 

States  ana  Tribes  that  choose  to  apply 
for  program  authorization  must  submit 
a  complete  application  to  the 
appropriate  Regional  EPA  Office  for 
review.  Those  applications  will  be 
reviewed  by  EPA  within  180  days  of 
receipt  of  the  complete  application.  To 
receive  EPA  authorization,  a  State  or 
Tribe  must  demonstrate  that  its  program 
is  at  least  as  protective  of  human  health 
and  the  environment  as  the  Federal 
program,  and  provides  for  adequate 
enforcement  (section  404(b)  of  TSCA.  15 
U.S.C.  2684(b)).  EPA's  regulations  (40 
CFR  part  745.  subpart  Q)  provide  the 
detailed  requirements  a  State  or  Tribal 
program  must  meet  in  order  to  obtain 
EPA  authcvization. 

A  State  may  choose  to  certify  that  its 
lead-based  paint  activities  program 
meets  the  requirements  for  EPA 
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authorization,  by  submitting  a  letter 
signed  by  the  Governor  or  Attorney 
General  stating  that  the  program  meets 
the  requirements  of  section  404(b)  of 
TSCA.  Upon  sulHnission  of  such 
certification  letter,  the  program  is 
deemed  authorized  imtil  such  time  as 
EPA  disapproves  the  program 
application  or  withdraws  the 
authorization. 

Section  404(b)  of  TSCA  provides  that 
EPA  may  approve  a  program  application 
only  after  providing  notice  and  an 
opportunity  for  a  public  hearing  on  the 
application.  Therefore,  by  this  notice 
EPA  is  soliciting  public  comment  on 
whether  Utah's  application  meets  the 
requirements  for  EPA  approval.  This 
notice  also  provides  an  opportunity  to 
request  a  public  hearing  on  the 
application.  Utah  has  provided  a  self- 
certification  letter  from  the  Governor 
that  its  program  meets  the  requirements 
for  authorization  of  a  State  program 
under  section  404  of  TSCA.  The  State  of 
Utah  has  requested  interim  approval  of 
the  compliance  and  enforcement 
program  portion  of  the  Utah  Lead 
Program.  Therefore,  pursuant  to  section 
404,  the  program  is  deemed  authorized 
as  of  the  date  of  submission  (August  31, 
1998).  If  EPA  finds  that  the  program 
does  not  meet  the  requirements  for 
authorization  of  a  state  program,  EPA 
will  disapprove  the  program 
application,  at  which  time  a  notice  will 
be  issued  in  the  Federal  Register  and 
the  Federal  program  will  be  established 
in  Utah. 

n.  State  Program  Description  Summary 

The  following  siunmary  of  Utah's 
program  has  been  provided  by  the 
applicant: 

A.  Leffslative  Summary 

During  the  1998  Utah  legislative 
session,  Senate  Bill  118  (SB  118)  was 
unanimously  passed  by  both  the  House 
and  the  Senate.  SB  118  amends  section 
19-2-104,  Utah  Code  Annotated  (UCA) 
of  the  Utah  Air  Conservation  Act,  which 
provides  authority  for  the  Utah  Air 
Quality  Board  (Board)  to  make 
administrative  rules  for  a  Utah  Lead- 
Based  Paint  (LBP)  Program.  The 
legislation  specifically  gives  authority  to 
the  Board  to  make  rules  for  training, 
certification,  and  performance 
requirements  in  accordance  with  the 
section  402  and  404  of  subchapter  IV  of 
the  Toxic  Substances  Control  Act 
(TSCA).  SB  118  also  provides  the  Board 
with  the  authority  to  establi^  work 
practice,  certification  and  clearance 
sampling  requirements  for  persons  who 
conduct  LBP  inspections  in  facilities 
subject  to  TSCA  Tide  IV.  The  legislation 
also  spedfically  gives  the  Board  the 


authority  to  establish  certification 
requirements  for  inspectors,  risk 
assessors,  supervisors,  project  designers 
or  abatement  worliers  when  performing 
LBP  activities  subject  to  TSCA  Tide  IV. 

The  Utah  Attorney  General's  Office 
reviewed  the  content  of  SB  118  prior  to 
enactment.  It  determined  that  SB  118 
woidd  provide  the  Board  with  the 
necessary  legislative  authority  to 
develop  a  Utah  LBP  Program  that  is  as 
protective  as  the  Federal  LBP  Program 
(Tide  40  Code  of  Federal  Regulations 
(CFR)  part  745.  subpart  L). 

B.  Administrative  Rule  Summary 

On  April  25. 1998.  the  Utah 
Department  of  Environmental  Quality/ 
Division  of  Air  Quality  (UDEQ/DAQ) 
provided  the  Board  with  a  proposed 
administrative  rule  (R307-840-Lead- 
Based  Paint  Accreditation.  Certification 
and  Work  Practice  Standards)  for  the 
Utah  LBP  Program.  R307-840.  adopts 
substantially  all  of  40  CFR  part  745. 
subpart  L  by  reference  as^he 
adininistrative  rule  regulating  LBP 
activities  in  target  housing  and  child- 
occupied  facilities.  The  UDEQ/DAQ 
also  proposed  to  add  a  new  subsection 
to  the  Utah  Air  Conservation  Rides 
(R307-l-2.5.1.f,  Utah  Administrative 
Code  (UAQ)  that  allows  any  hearings  or 
other  proceedings  pertaining  to  R307- 
840.  to  be  conducted  informally. 

On  August  12, 1998,  the  UDEQ/DAQ 
reported  back  to  the  Board  with  the 
comments  received  dtuing  the  public 
hearii^.  The  Board  reviewed  those 
comments  and  subsequendy  adopted 
the  UDEQ/DAQ  proposed 
administrative  rules  R307-840,  UAC 
(appendix  4)  and  R307-l-2.5.1.f,  UAC 
(appendix  5)  with  an  effective  date  of 
August  13, 1998. 

R307-840,  UAC  incorporates  the 
Federal  regulation  with  a  few 
modifications  to  facilitate  LBP  program 
implementation  by  the  State  of  Utah. 
The  UDEQ/DAQ  considers  these 
modifications  necessary  to  implement 
an  effective  LBP  program  and  also 
considers  these  modifications  to  be  as 
protective  as  the  Federal  LBP  program. 
The  following  paragraphs  provide  a 
brief  summary  of  the  four  sections  of 
State  Administrative  Rule  R307-840, 
UAC  Each  section  will  identify  which 
parts  of  the  Federal  regulations  in  40 
CFR  part  745,  subpart  L  are  adopted  by 
reference  and  give  a  brief  overview  of 
the  contents  of  each  section. 

Throi^out  R307-840.  UAC. 
references  to  "EPA"  (Enviroimiental 
Protection  Agency)  have  been  replaced 
with  "Executive  Secretary"  (meaning 
Executive  Secretary  of  the  Utah  Air 
Quality  Board)  when  "EPA"  is  used  for 
LBP  program  administrative  activities. 


1.  R3O7-840-l—Puq>ose  and 
applicability.  This  section  uses  the 
regulatory  language  found  in  40  CFR 
745.220  and  modifies  that  language  to 
facilitate  LBP  program  implementation 
in  Utah.  These  modifications  to  the 
Federal  regulations  in  this  and 
following  sections  are  considered 
nonsubstantive  by  the  UDEQ/DAQ  and 
are  considered  as  protective  as  the 
Federal  LBP  regulations. 

2.  R307-S40-2— Definitions.  This 
section  sufa«tantially  adopts  40  CFR 
745.223  hy  reference.  The  only 
gignifirwnt  change  to  Federal  definitions 
are  those  that  reference  "TSCA  Section 
403."  EPA  has  not  yet  {vomulgated  final 
ndes  pursuant  to  TSCA  section  403.  The 
UKQ/DAQ  could  not  prtqtoee 
administrative  ndes  to  the  Board  which 
included  a  reference  for  a  regulaticm 
which  was  not  yet  final.  The  UDEQ/ 
DAQ  chose  to  substitute  an  existing 
document  (EPA  Guidance  on 
Identification  of  LBP  Hazards  -  60  FR 
47248-57)  which  has  been  used  by  EPA 
as  interim  guidance  during  the  TSCA 
section  403  rulemaking  process. 

3.  R307-840-3— Accreditation, 
certification  and  work  standards:  target 
housing  and  child-occupied  facilities. 
This  section  adopts  40  CFR  745.225(a>- 
(g).  745.225(i).  745.226(a)-(h).  745.227. 
and  745.233  from  the  Federal  LBP 
regulations  by  reference.  This  section  of 
the  Utah  LBP  rule  outlines  the 
requirements  for  course  accreditation, 
certification  of  individuals  and  firms  as 
well  as  establishing  the  Utah  LBP  worii 
practice  standards. 

Section  R307-84O-3.  UAC  creates 
some  minor  modifications  to  the  Federal 
LBP  regidations  to  faciUtate  program 
implementation  in  Utah.  The  Utah  rules 
provide  additional  flexibility  during  the 
course  accreditation  process  by  allowing 
instructors  to  use  experience  from  Utah 
accredited  courses  as  relevant  training 
experimoe,  as  well  as  allowing  training 
experience  from  EPA-accredited  and 
EPA-authorized  State  and  Indian  Tribe 
accredited  courses.  The  Utah  LBP  rules 
require  course  providers  to  submit  all 
course  materials  tar  approval  when 
seeking  course  accreditation  even  if  the 
course  has  been  previously  approved  by 
another  State,  Indian  Tribe,  or  the  EPA. 
The  Utah  rules  also  require  that  LBP 
activities  performed  in  the  State  of  Ut^ 
must  be  performed  according  to  the 
work  practice  standards  of  40  CFR 
745.227,  which  are  adopted  by 
reference.  However,  doctmaented 
methodologies  for  the  sampling  of  paint, 
dust  and  soil  that  are  found  in  the 
regulations,  guidance,  methods  or 
protocob  used  by  otho-  States,  Indian 
Tribes,  or  EPA  may  not  be  considered 
appropriate  methodologies  in  Utah. 
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4.  R307-e40~4— Lead-based  paint 
fees.  This  section  sdopts  a  fee  schedule 
for  the  Utah  LBP  Pro-am  during  the 
first  year  of  program  implementation  as 
allowed  by  section  63-38-3.2(5)(a) 
UAC.  In  subsequent  years,  LBP  fees  will 
be  incorporated  into  the  UDEQ  Fee 
Schedule  which  is  approved  by  the 
Utah  Legislature  annually. 

m.  Federal  Orerfiling 

TSCA  section  404(b)  makes  it 
unlawful  for  any  person  to  violate,  or 
fell  or  refuse  to  comply  with,  any 
requirement  of  an  approved  State  or 
Tribal  program.  Therefore,  EPA  reserves 
the  right  to  exercise  its  enforcement 
authority  imder  TSCA  against  a 
violation  of.  or  a  failure  or  refusal  to 
comply  with,  any  requirement  of  an 
authorized  State  or  Tribal  program. 

IV.  PnbUc  Record  and  Electronic 
Submlasioiis 

The  official  record  for  this  action,  as 
well  as  the  public  version,  has  been 
established  under  docket  control 
number  PB-404404-UT.  Copies  of  this 
notice,  the  State  of  Utah's  authorization 
appUcation,  and  all  comments  received 
on  the  appUcation  are  available  for 
inspection  in  the  Region  Vm  office. 
fit>m  8  a.m.  to  4  p.m.  ,  Monday  through 
Friday,  excluding  legal  holidays.  The 
docket  is  located  at  EPA.  Region  Vm. 
8P3-T.  999  18th  St..  Suite  500,  Denver, 
CO  80202. 

Commenters  are  encouraged  to 
structure  their  comments  so  as  not  to 
contain  information  for  which  CBI 
claims  would  be  made.  However,  any 
information  claimed  as  CBI  must  be 
marked  "confidential."  "CBI,"  or  with 
some  other  appropriate  designation,  and 
a  commenter  submitting  such 
information  must  also  prepare  a  non- 
confidential version  (in  duplicate)  that 
can  be  placed  in  the  public  record.  Any 
information  so  marked  will  be  handled 
in  accordance  with  the  procedures 
contained  in  40  CFR  part  2.  Comments 
and  information  not  claimed  as  CBI  at 
the  time  of  submission  will  be  placed  in 
the  public  record. 

Electronic  comments  can  be  sent 
directly  to  EPA  at: 
cooper.bruceOepa.com 

Electronic  comments  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption.  Conunents  and  data  will 
also  be  accepted  on  disks  in 
WordPerfect  5.1/6.1  or  ASCII  file 
format.  All  comments  and  data  in 
electronic  form  must  be  identified  by 
the  docket  control  number  PB-402404- 
UT.  Electronic  comments  on  this 
docnunent  may  be  filed  online  at  many 


Federal  Depository  Libraries. 
Information  claimed  as  CBI  should  not 
be  submitted  electronically. 

V.  RsguUtoiy  Aaseasment 
Requiremeiits 

A.  Certain  Acts  and  Executive  Orders 

EPA's  actions  on  State  or  Tribal  lead- 
based  paint  activities  program 
applications  are  informal  adjudications, 
not  rules.  Therefore,  the  requirements  of 
the  Regulatory  Flexibility  Act  (RFA.  5 
U.S.C.  601  et  seq.).  the  Congressional 
Review  Act  (5  U.S.C  801  et  seq.). 
Executive  Order  12866  ("Regulatory 
Planning  and  Review,"  58  FR  51735, 
October  4, 1993),  and  Executive  Order 
13045  ("Protection  of  Children  fiom 
Environmental  Health  Risks  and  Safety 
Risks,"  62  FR  1985.  April  23. 1997).  do 
not  apply  to  this  action.  This  action 
does  not  contain  any  Federal  mandates, 
and  therefore  is  not  subject  to  the 
requirements  of  the  Unfimded  Mandates 
Reform  Act  (2  U.S.C  1531-1538).  In 
addition,  this  action  does  not  contain 
any  information  collection  requirements 
and  therefore  does  not  require  review  or 
approval  by  the  Office  of  Management 
and  Budget  (OMB)  under  the  Paperwoit 
Reduction  Act  (44  U.S.C  3501  et  seq.). 

B.  Executive  Order  12875 

Under  Executive  Order  12875, 
entitled  "Enhancing  Intergovenunental 
Partnerships"  (58  FR  58093,  October  28, 
1993),  EPA  may  not  issue  a  regulation 
that  is  not  required  by  statute  and  that 
creates  a  mandate  upon  a  State,  local  or 
Tribal  government,  unless  the  Federal 
government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  inciured  by  those  governments.  If 
the  mandate  is  tufunded,  EPA  must 
provide  to  OMB  a  description  of  the 
extent  of  EPA's  prior  consultation  with 
representatives  of  affected  State,  local, 
and  Tribal  govenunents.  the  nature  of 
their  concerns,  copies  of  any  written 
communications  from  the  governments, 
and  a  statement  supporting  the  need  to 
issue  the  regulation.  In  addition. 
Executive  Otder  12875  requires  EPA  to 
develop  an  effective  process  permitting 
elected  ofBcials  and  other 
representatives  of  State,  local,  and 
Tribal  govenunents  "to  provide 
meaningful  and  timely  input  in  the 
development  of  regulatory  proposals 
containing  significant  unfunded 
mandates." 

Today's  action  does  not  create  an 
unfunded  Federal  mandate  on  State, 
local,  or  Tribal  governments.  This  action 
does  not  imi>08e  any  enforceable  duties 
on  these  entities.  Accordingly,  the 
requirements  of  section  1(a)  of 


Executive  Order  12875  do  not  apply  to 
thisacti(m. 

C.  Executive  Order  13084 

Under  Executive  Order  13084. 
entitled  "Consultation  and  Coordination 
with  Indian  Tribal  Govenunents"  (63  FR 
27655.  May  19. 1998).  EPA  may  not 
issue  a  regulation  that  is  not  required  by 
statute,  that  significanUy  or  uniquely 
affects  the  communities  of  Indian  tribal 
governments,  and  that  imposes 
substantial  direct  compliance  costs  on 
those  commtmities.  unless  the  Federal 
government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  the  Tribcd 
govenunents.  If  the  mandate  is 
unfunded,  EPA  must  provide  OMB.  in 
a  separately  identified  section  of  the 
preamble  to  the  rule,  a  description  of 
the  extmt  of  EPA's  prior  consultation 
with  representatives  of  affected  Tribal 
govenunents.  a  summary  of  the  nature 
of  their  concerns,  and  a  statement 
supporting  the  need  to  issue  the 
regulation.  In  addition.  Executive  Order 
13084  requires  EPA  to  develop  an 
effective  process  permitting  elected  and 
other  representatives  of  Indian  tribal 
govenunents  "to  provide  meaningful 
and  timely  input  in  the  development  of 
regiilatory  policies  on  matters  that 
significanUy  or  uniquely  affect  their 
communities." 

Today's  action  does  not  significantly 
or  uniquely  affect  the  communities  of 
Indian  tribal  governments.  This  action 
does  not  involve  or  impose  any 
requirements  that  affect  Indian  Tribes. 
Accordingly,  the  requirements  of 
section  3(b)  of  Executive  Order  13084 
do  not  apply  to  this  action. 

Authority:  15  U.S.C  2682.  2684. 
List  of  Subjects 

Environmental  protection.  Hazardous 
substances.  Lead,  Reporting  and 
recordkeeping  requirements. 

Dated:  October  21. 1998. 
WilliajB  YeUowtail, 
Regional  Administrator,  Region  vm. 
(FR  Doc.  98-28866  Filed  10-27-98;  8:4S  am] 
bulmq  cooc  nto  lo  r 
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action:  Notice  of  proposed  second 
modification  of  a  general  permit. 


summary:  The  Director.  Office  of  Water, 
EPA  Region  10  is  issuing  a  modified 
General  NPDES  permit  for  mechanical 
placer  mining  in  the  state  of  Alaska.  The 
modified  general  permit  contains  a  new 
effluent  limitation  for  arsenic  which 
was  based  on  the  "Withdrawal  of 
Federal  Regulations  of  the  ApplicabiUty 
to  Alaska's  Waters  of  Human  Health 
Criteria"  published  in  the  Federal 
Register  on  March  2. 1998  (63  FR 
10140)  and  effective  on  April  1. 1998.  A 
Response  to  Comments  was  prepared 
and  is  included  in  this  notice. 
DATES:  The  modified  general  permit  will 
become  effective  on  November  27. 1998 
and  will  expire  on  June  30. 1999. 
FOR  FURTHER  INFORMATION  CONTACT. 
Copies  of  the  final  general  NPDES 
permit,  response  to  comments,  and 
today's  publication  will  be  provided 
upon  request  by  EPA  Region  10,  Pubfic 
biformation  Office,  at  (800)  424-4372  or 
(206)  553-1200  or  upon  request  to  Cindi 
Godsey  at  (907)  271-6561.  Requests  may 
also  be  electronically  mailed  to: 
GODSEY.CINDI^AMAIL.EPA.GOV. 
Copies  of  the  final  permit  and  response 
to  comments  can  be  found  by  visiting 
the  Region  10  website  at  www.epa.gov/ 
rl0earth/offices/water/npde8.htm. 
SUPPt^MENTARY  MFORMATION:  The  Office 
of  Management  and  Budget  has 
exempt^  this  action  bom  the  review 
requirements  of  Executive  Order  12866 
pursuant  to  section  6  of  that  order. 

The  state  of  Alaska.  Department  of 
Enviroiunental  Conservation  (ADEC), 
has  certified  that  the  subject  dischai^ges 
comply  with  the  applicable  provisions 
of  sections  208(e),  301,  302,  306  and  307 
of  the  Clean  Water  Act. 

The  state  of  Alaska.  Office  of 
Management  and  Budget.  Division  of 
Governmental  Coordination  (DGC),  has 
determined  that  this  permitting  action 
did  not  warrant  a  formal  review  for 
consistency  with  the  Alaska  Coastal 
Management  Program  (ACMP). 

Regulatory  Flexibility  Act:  Under  the 
Regulatory  Flexibility  Act  (RFA).  5 
U.S.C.  601  et  seq.,  a  Federal  agency 
must  prepare  an  initial  regulatory 
flexibility  analysis  "for  any  proposed 
rule"  for  which  the  agency  "is  required 
by  section  553  of  the  [Administrative 
Procedure  Act  (APAJ).  or  any  other  law, 
to  publish  general  notice  of  proposed 
rulemaking."  The  RFA  exempts  from 
this  requirement  any  nile  that  the 
issuing  agency  certifies  "will  not.  if 
promulgated,  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities."  EPA  has 
concluded  that  NPDES  general  permits 


are  permits  under  the  APA  and  thus  not 
subject  to  APA  rulemaking  requirements 
or  the  RFA.  Notwithstanding  that 
general  permits  are  not  subject  to  the 
RFA.  EPA  has  determined  that  this 
general  permit,  if  issued,  will  not  have 
a  significant  economic  impact  on  a 
substantial  niunber  of  small  entities. 

Dated:  October  20. 1998. 
Philip  G.  MUUb. 
Director.  Office  of  Water.  Region  10. 

Reqranse  to  Comments 

EPA  received  comments  on  the 
Second  Modification  of  the  General 
Permit  for  Alaskan  Mechanical  Placer 
Miners  AKG-37-0000  from  the  Alaska 
Miners  Association  (AMA)  and 
Earthjustice  Legal  Defense  Fimd 
(Earthjustice)  on  behalf  of  the  Trustees 
for  Alaska,  Northern  Alaska 
Envirorunental  Center.  Southeast  Alaska 
Conservation  Council.  Sitka 
Conservation  Society,  and  the  Jimeau 
Chapter  of  the  Audubon  Society. 

On  September  10, 1998,  the  Division 
of  Govenunental  Coordination  (DGC) 
determined  that  this  action  did  not 
warrant  a  formal  review  for  consistency 
with  the  Alaska  Coastal  Management 
Program  (ACMP). 

On  October  5, 1998,  Uie  Alaska 
Department  of  Enviroiunental 
Conservation  (ADEC)  issued  a 
Certificate  of  Reasonable  Assurance  for 
proposed  discharges  from  Alaskan 
Mechanical  Placer  Mines. 

1.  Conunent:  AMA  requests  that  the 
permit  averaging  period  be  adjusted  to 
reflect  the  maimer  in  which  the  criteria 
were  derived.  AMA  states  that  the 
arsenic  criteria  are  based  upon 
regulating  long-term  human  exposiire  to 
this  pollutant  to  avoid  potential  adverse 
systemic  and  carcinogenic  human 
health  impacts. 

Response:  On  March  2. 1998,  EPA 
pubUshed  the  "Withdrawal  from 
Federal  Regulations  of  the  Applicability 
to  Alaska's  Waters  of  Arsenic  Human 
Healtii  Criteria"  (63  FR  10140).  This 
nde  became  effiective  on  April  1, 1998, 
and  removed  the  applicability  to 
Alaska's  waters  of  the  federal  hiunan 
health  criteria  for  arsenic.  If  the  criteria 
being  applied  were  based  on  long-term 
human  health  criteria,  EPA  would  base 
the  arsenic  limitations  on  such  a 
standard.  However,  the  criteria  is  a 
Drinking  Water  Maximum  Contaminant 
Level  (MCL)  which,  according  to  40  CFR 
142.2  is  a  "maximtun  permissible  level 
of  a  contaminant."  Therefore,  the 
standard  must  be  based  on  an 
immediate  limit.  ADEC  has  indicated  in 
their  401  Certification  of  this  GP  that 
this  is  the  proper  use  of  a  Drinking 
Water  Standard  as  a  permit  effluent 
limitation. 


2.  Conunent:  AMA  suggests  that  the 
instantaneous  maviimiin  limitation  is 
inappropriate  for  use  as  a  permit 
limitation  and  recommoids  that  it 
should  be  replaced  with  an  appropriate 
30-day  average  and  daily  maximum 
limitation,  as  is  required  in  40  CFR 
122.45(d)(1).  AMA  suggests  an  average 
monthly  discharge  rate  of  50  |ig/L  and 
maximtun  daily  rate  of  131  |ig/L. 

Response:  40  CFR  122.45(d)(1)  applies 
only  to  continuous  discharges.  During 
EPA's  metals  study,  EPA  curved  only 
one  mine  at  which  discharges  were 
continuous.  Furthermore,  even  after  site 
visits  in  July  1998.  when  three  more 
sites  were  included  in  the  metals  study, 
it  was  found  that  none  of  these 
additional  sample  sites  discharged  each 
week  of  the  study.  Therefore,  EPA  will 
not  apply  regulations  for  continuous 
discharges  to  Placer  Mines.  Instead.  40 
CFR  1 22.45(e)  is  applicable  to  non- 
continuous  discharges.  That  provision 
contains  four  considerations  in  settir^ 
appropriate  effluent  limitations.  40  CFR 
122.45(e)(4)  best  describes  how  the 
arsenic  limit  was  determined  for  the  GP. 
It  states: 

Prohibition  or  limitation  of  specified 
pollutants  by  mats,  ooocentiation,  or  other 
appropriate  measure  (for  example,  shall  not 
contain  at  any  time  mora  than  0.1  mg/L  zinc 
or  mora  than  250  grams  (V«  kilogram)  of  zinc 
in  any  discharge). 

The  regulations  give  EPA  the 
authority  to  set  effluent  limitatitms  in 
terms  of  rates  not  to  be  exceeded.  When 
this  regulation  is  combined  with  the  use 
of  an  MCL,  a  "maximum  permissible 
level  of  a  contaminant. "  the  limit  in  the 
permit  is  permissible. 

3.  Comment:  Earthjustice  states  that 
the  use  of  the  revised  Water  QuaUty 
Standard  (WQS)  of  50  pg/L  is 
tmjustified  and  unlawful  as  was  the 
initial  change  to  the  W(^. 

Response:  The  withdrawal  of  the 
human  health  criteria  for  arsenic  was 
public  noticed  in  the  Federal  Registar 
(62  FR  27707)  on  May  21.  1997.  and 
published  final  on  March  2.  1998.  (63 
FR  10140)  with  an  effective  date  of 
April  1, 1998.  The  writhdrawal  has  not 
been  challenged.  Therefore,  the  WQS  no 
longer  contain  a  hiunan  health  criteria 
for  arsenic.  However,  this  permit  does 
contain  a  section  on  site  specific  criteria 
for  arsenic  making  it  possible  for  an 
affiected  person  or  community  to  request 
from  the  state  of  Alaska,  a  more 
stringent  criteria  for  arsenic 

4.  Conunent:  Earthjustice  also 
attached  a  copy  of  the  comment  letter 
they  submitted  on  the  withdrawal  of  the 
human  health  criteria. 

Response:  These  issues  were 
addressed  in  the  Response  to  Comments 
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for  the  withdrawal  of  the  human  health 
criteria  for  arsenic  and  were  published 
in  the  Federal  Register  on  March  2, 
1998.  EPA  will  not  reiterate  the 
responses  in  this  document. 

(FR  Doc.  98-28869  Filed  10-27-98;  8:45  am) 
MLUNQ  COM  mo  III  r 


FEDERAL  COMMUNICATIONS 
COMM^SION 

Notice  of  Public  Infomwtlon 
Coll«ction(8)  Being  Reviewed  by  the 
Federal  Communlcatione  Commieelon 

October  20.  1998. 

SUMMARY:  The  Federal  Communications 
Commissions,  as  part  of  its  continuing 
effort  to  reduce  paperwork  burden 
invites  the  general  public  and  other 
Federal  agencies  to  take  this 
opportunity  to  comment  on  the 
following  information  collection,  as 
required  by  the  Paperwork  Reduction 
Act  of  1995,  Pub.  L.  104-13.  An  agency 
may  not  conduct  or  sponsor  a  collection 
of  information  unless  it  displays  a 
currently  valid  control  number.  No 
person  shall  be  subject  to  any  penalty 
for  failing  to  comply  with  a  collection 
of  information  subject  to  the  Paperwork 
Reduction  Act  (PRA)  that  does  not 
display  a  valid  control  number. 
Comments  are  requested  concerning  (a) 
whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Commission,  including  whether  the 
information  shall  have  practical  utility: 
(b)  the  accuracy  of  the  Commission's 
burden  estimate:  (c)  ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
information  collected:  and  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  the  respondents, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology. 
DATES:  Persons  wishing  to  comment  on 
this  information  collection  should 
submit  comments  December  28,  1998.  If 
you  anticipate  that  you  will  be 
submitting  comments,  but  find  it 
difficult  to  do  so  within  the  period  of 
time  allowed  by  this  notice,  you  should 
advise  the  contact  listed  below  as  soon 
as  possible. 

A00AE8SES:  Direct  all  comments  to  Les 
Smith,  Federal  Communications 
Commissions.  Room  234,  1919  M  St., 
NW,  Washington,  DC  20554  or  via 
internet  to  lesmithOfcc.gov. 
FOR  FURTHER  MFORMATIOM  CONTACT:  For 
additional  information  or  copies  of  the 
information  collections  contact  Les 
Smith  at  202-418-0217  or  via  internet 
at  lesmithOfcc.gov. 


SUPPLEMENTARY  INFORMATION: 

OKW  Control  Number:  3060-0384. 
Title:  Annual  Auditor's 
Certification — Section  64.904. 
Fonn  Number:  N/A. 
Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Respondents:  Business  or  other  for- 
profit  entities. 
Number  of  Respondents:  19. 
Estimated  Time  Per  Response:  500 
houn  (avg.). 
Frequency  of  Response:  Annual. 
Total  Annual  Burden:  9,500  houn. 
Estimated  Cost  to  Respondents: 
$11,400,000. 

Needs  and  Uses:  Local  exchange 
carriers  required  to  file  cost  allocation 
manuals  must  have  performed  annually, 
by  an  independent  auditor,  an  audit  that 
provides  a  positive  option  on  whether 
the  applicable  data  shown  in  the 
carrier's  annual  report  presents  fairly 
the  information  of  the  carrier  required  to 
be  set  forth  in  accordance  with  the 
carrier's  cost  allocation  manual,  the 
Commission's  Joint  Cost  Orders,  and 
applicable  Commission  rules  in  Parts  32 
and  64  in  force  as  of  the  date  of  the 
auditor's  reports.  This  requirement 
assists  the  Commission  in  effectively 
carrying  out  its  responsibilities. 
OMB  Control  Number:  3060-O484. 
Title:  Amendment  of  Part  63  of  the 
Commission's  Rules  to  Provide  for 
Notification  of  Common  Carriera  of 
Service  Disruptions — Section  63.100. 
Fonn  Number:  N/A. 
Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Respondents:  Business  or  other  for- 
profit  entities. 
Number  of  Respondents:  208. 
Estimated  Time  Per  Response:  5  houn 
(avg.). 

Frequency  of  Response:  On  occasion 
reporting  requirements. 

Total  Annual  Burden:  1,040  houn. 
Estimated  Cost  to  Respondents:  None. 
Needs  and  Uses:  47  CFR  Section 
63.100  requires  that  any  local  exchange 
or  interexchange  common  carrier  that 
operates  transmission  or  switching 
facilities  and  provides  access  service  or 
intentate  or  international 
telecommunications  service  that 
experiences  an  outage  on  any  facilities 
which  it  owns  or  operates  must  notify 
the  Commission  if  such  service  outage 
continues  for  30  minutes  or  more.  An 
initial  and  a  final  report  are  required  for 
each  outage.  Local  exchange  or 
interexchange  common  carrien  or 
competitive  access  providen  that 
operate  either  transmission  or  switching 
facilities  and  provide  access  service  or 
intentate  or  international 
telecommunications  service  must  report 


outages  that  aCEect  30,000  or  more 
customen  or  that  affect  special 
facilities,  and  report  fijne-related 
incidents  impacting  1,000  or  more  lines. 
With  such  reports  the  FCC  can  monitor 
and  take  effective  action  to  ensure 
network  reliability. 

0\W  Control  Number:  3060-0421. 
Title:  New  Service  Reporting 
Requirements  Under  Price  Cap 
Regulation. 
Fonn  Number:  N/A. 
Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Respondents:  Businesses  or  other  for 
profit  entities. 
Number  of  Respondents:  16. 
Estimated  Time  Per  Response:  20 
houn  (avg.). 
Frequency  of  Response:  Annually. 
Total  Annual  Burden:  320  houn. 
Estimated  Cost  to  Respondents:  None. 
Needs  and  Uses:  Price  cap  carrien 
filing  new  service  tariffs  are  subject  to 
an  annual  reporting  requirement  which 
commences  six  months  after  initiation 
of  new  services.  The  net  revenue  data 
report  is  useful  to  the  public  and  the 
Commission  in  determining  the 
reasonableness  of  rates  for  new  services. 
These  reports  are  used  to  compare 
actual  operating  results  with 
projections. 
OMB  Control  Number:  306O-0687. 
Title:  Access  to  Telecommunications 
Equipmei^t  and  Services  by  Persons 
with  Disabilities,  CC  Docket  No.  87-124. 
Fonn  Number:  N/A. 
7^770  of  Review:  Extension  of  a 
currently  approved  collection. 

Respondents:  Businesses  or  other  for 
profit  entities. 
Number  of  Respondents:  806,100. 
Estimated  Time  Per  Response:  2.028 
houn  (avg.). 

Frequency  of  Response:  On  occasion 
reporting  requirements;  Third  party 
disclosure. 

Total  Annual  Burden:  1 .635,000 
houn. 

Estimated  Cost  to  Respondents: 
$638,500. 

Needs  and  Uses:  The  Commission 
requires  that  telephones  with  electro- 
magnetic coil  hearing  aid  compatibiUty 
be  stamped  with  the  lettere  HAC. 
Section  68.112(b)(3)(E)  requires  that 
employen  with  fifteen  or  more 
employees  provide  emer^gency 
telephones  for  use  by  employees  with 
hearing  disabilities  and  that  the 
employen  "designate"  such  telephones 
for  emergency  use.  Section  68.224(a) 
requires  a  notice  to  be  contained  on  the 
surface  of  the  packaging  of  a  non- 
hearing  aid  compat^e  telephone  that 
the  telephone  is  not  hearing  aid 
compatible.  The  requirements  were 
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implemented  to  assist  the  Commission 
in  carrying  out  its  responsibilities. 
OMB  Control  Number:  3060-0804. 
Title:  Universal  Service— Health  Care 
Providen  Universal  Service  Program. 
Form  Numbers:  FCC  Form  465,  FCC 
Form  466,  FCC  Form  467,  and  FCC 
Form  468. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Respondents:  Businesses  or  other  for 
profit  entities;  Not  for  profit  institutions. 

Number  of  Respondents:  73,000 
(Form  465: 12,000;  Form  466: 15,000; 
Form  467:  12,000;  and  Form  468: 
34,000). 

Estimated  Time  Per  Response:  Form 
465:  2.5  houn;  Form  466: 1.5  houn; 
Form  467: 1.5  houn;  and  Form  468: 1.5 
houn. 

Frequency  of  Response:  On  occasion 
reporting  requirements. 

Total  Annual  Burden:  121,500  houn 
(Form  465:  30,000  houn;  Form  466: 
22,500  houn;  Form  467:  18,000  houn; 
and  Form  468:  51,000  houn). 

Estimated  Cost  to  Respondents:  None. 

Needs  and  Uses:  The  Commission 
adopted  rules  providing  support  for  all 
telecommunications  services,  limited 
distance  charges,  and  Internet  access  for 
all  eligible  health  care  providen.  Health 
care  providen  who  want  to  participate 
in  the  universal  service  program  must 
file  the  following  forms.  FCXI  Form  465 
to  request  eligible  services;  FCC  Form 
466  to  certify  that  the  most  cost  effective 
method  of  providing  the  services  has 
been  requested;  FCC  Form  467  to 
confirm  the  receipt  of  the  requested 
services:  and  FCC  Form  468  to  ensure 
that  the  proper  amoimt  of  imiversal 
service  support  has  been  calculated.  All 
the  information  is  used  to  administer 
the  universal  service  health  care 
program. 

OMB  Control  Number:  3060-0540. 

Title:  Tariff  Filing  Requirements  for 
Nondominant  Common  Carrien. 

Form  Number:  N/A. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Respondents:  Businesses  or  other  for- 
profit  entities. 

Number  of  Respondents:  2,000. 

Estimated  Time  Per  Response:  10.5 
houn  (avg.). 

Frequency  of  Response:  On  occasion 
reporting. 

Total  Annual  Burden:  21,000  houn. 

Estimated  Cost  to  Respondents: 
$1,130,000. 

Needs  and  Uses:  Domestic 
nondominant  carrien  must  file  tarifb 
punuant  to  47  U.S.C.  Section  203; 
implementing  regulations  are  found  at 
47  CFR  Sections  61.20-61.23.  The 
information  collected  pursuant  to  the 


nondominant  tariff  filing  rules  is  used  to 
comply  with  Section  203  of  the 
Communications  Act  of  1934,  as 
amended,  which  requires  that  carrien 
file  schedules  indicating  the  rates, 
terms,  and  conditions  of  their  service 
offerings.  The  information  collected 
punuant  to  the  tariff  filing  requirements 
is  used  by  the  Commission  to  determine 
whether  the  rates,  terms,  and  conditions 
of  service  offered  are  just  and  reasonable 
as  the  Act  requires.  These  tariff  filing 
requirements  enable  the  Commission 
and  the  public  to  ensure  that  the  service 
offerings  of  communications  common 
carrien  comply  with  the  requirements 
of  the  Act. 
OMB  Control  Number:  3060-0856. 
Title:  Universal  Service — Schools  and 
Libraries  Universal  Service  program 
Reimbursement  Forms. 

Form  Number:  FCC  Form  472,  FCC 
Form  473.  and  FCC  Form  474. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Respondents:  Businesses  or  other  for- 
profit  entities. 

Number  of  Respondents:  61.800 
(Form  472:  50.000;  Form  473:  9,300;  and 
Form  474:  2.500). 

Estimated  Time  Per  Response:  Form 
472: 1.5  houn;  Form  473: 1.0  houn;  and 
Form  474: 1.5  houn. 

Frequency  of  Response:  Annually;  On 
occasion  reporting  requirements. 

Total  Aimual  Burden:  88.050  houn 
(Form  472:  75.000  houn;  Form  473: 
9.300  houn;  and  Form  474:  3.750 
houn). 
Estimated  Cost  to  Respondents:  None. 
Needs  and  Uses:  The  Commission 
adopted  rules  providing  universal 
service  support  for  all 
telecommunications  services.  Internet 
access,  and  internal  connections  for  all 
eligible  schools  and  libraries.  The 
Telecommunications  Act  of  1996 
contemplates  that  discounts  on  eligible 
services  shall  be  provided  to  schools 
and  libraries,  and  that  service  providen 
shall  seek  reimbursement  for  the 
amount  of  the  discounts. 

FCC  Form  A72— Billed  Entity 
Applicant  Reimbursement  Form.  The 
information  to  be  collected  in  the  Billed 
Entity  Applicant  Reimbursement  Form 
is  necessary  to  enable  the  fund 
administrator,  the  SLC,  to  pay  universal 
service  support  to  service  providen  who 
provide  discounted  services  to  eligible 
schools,  libraries,  and  consortia  of  those 
entities.  The  information  is  to  be 
collected  from  each  Form  471  Billed 
Entity  Applicant  (Applicant)  that 
received  a  funding  Commitment 
Decisions  Letter  from  the  administrator 
and  filed  a  Form  486  to  indicate  the 
applicant  intended  to  prepare  and 
submit  to  the  SLC  an  invoice  for 


reimbursement.  The  information  to  be 
collected  on  the  Billed  Entity  AppUcant 
Reimbursement  Form  should  be 
completed  by  an  applicant  to  seek 
reimbursement  for  pajrments  on 
approved  services  and/or  products 
delivered  to  the  applicant  from  the 
actual  service  start  date,  as  reported  in 
the  apphcant's  Form  486  Column  (E), 
thmiigh  no  latw  than  December  31, 
1998.  This  information  is  necessary  to 
identify  the  amount  of  the  discounts 
due  and  owing  from  the  service 
provider  to  the  applicant,  so  that  the 
service  provider  may  reimburse  this 
amoiuit  to  the  applicant. 

FCC  Form  473 — Submission  of 
Service  Provider  Annual  Certification 
Form.  The  Service  Provider  Annual 
Certification  Form  is  to  be  submitted  by 
each  service  provider  or  vendor, 
hereinafter  collectively  referred  to  as 
service  providen,  that  was  assigned  a 
service  provider  identification  number 
(SPIN)  by  the  Universal  Service 
AdmiJiustrative  Company  (USAC)  and 
that  participates  in  the  universal  service 
support  mechanism  for  schools  and 
libraries.  The  purpose  of  the  Aimual 
Certification  Form  is  to  confirm  that,  for 
eadi  Invoice  Form  submitted  by  the 
service  provider,  the  Invoice  form  is  in 
compliance  with  the  FCCs  rules 
governing  the  schools  and  libraries 
universal  service  support  mechanism, 
and  the  Invoice  Form  is  true,  accurate, 
and  complete.  FCC  Fonn  474 — 
Submission  of  Service  Provider  Invoice 
Form.  The  Service  Provider  Invoice 
Form  is  to  be  used  by  all  SOTvice 
providen  or  vendon.  hereinafter 
collectively  referred  to  as  service 
providen,  who  were  assigned  a  SPIN  by 
the  USAC  and  participate  in  the 
universal  service  support  mechanism 
for  schools  and  libraries.  The  purpose  of 
the  Invoice  Form  is  for  the  service 
provider/vendor  to  seek  reimbursemmt 
for  the  cost  of  discounts.  The 
information  to  be  collected  on  the 
Service  Provider  Invoice  Form  must  be 
received  by  the  SLC  before  a  service 
provider  participating  in  the  universal 
service  program  for  schools  and  libraries 
can  receive  payment  for  the  discounted 
portion  of  its  bill  for  eligible  services  to 
eligible  entities.  All  of  the  informaticm 
collected  is  used  to  administer  the 
universal  service  schools  and  libraries 
program. 

OMB  Control  Number  3060-0843. 
Title:  Carrier  Identification  Codes 
Blocking  Data  Request.     . 
FormNumber  N/A. 
Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Respondents:  Business  or  other  for- 
profit  entities. 
Munber  of  Respondents:  6. 
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Estimated  Time  Per  Response:  8  houn 
(«vg.). 

Frequency  of  Response:  One-time 
requirement. 
Total  Annual  Burden:  48  houn. 
Estimated  Cost  to  Respondents:  None. 
Needs  and  Uses:  The  five  regional 
Bell  Operating  Companies  and  GTE  are 
required  to  submit  reports  to  the 
Common  Carrier  Bureau  describing  their 
progress  in  phasing  out  three-digit 
Carrier  Identification  Codes  (QCs).  This 
data  are  critical  to  the  general  and 
specific  implementation  and  oversight 
responsibilities  that  the  Commission 
bears  under  the  Communications  Act  to 
evaluate  the  status  of  development  of 
competition  in  the  provision  of  local 
exchange  telecommimications  services. 
The  data  request  will  be  used  to 
evaluate  the  status  of  developing 
competition  in  the  long  distance 
telecommunications  markets.  The 
information  will  be  used  by  the 
Commission  to  determine  whether  the 
phase-out  of  three-digit  CICs  is  being 
implemented. 
OA4B  Control  Number:  3060-0816. 
Tide:  Local  Competition  in  the  Local 
Exchange  Telecommunications  Services 
Report. 
Form  Number:  N/A. 
Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Respondents:  Business  or  other  for^ 
profit  entities. 
Number  of  Respondents:  20. 
Estimated  Time  Per  Response:  900 
hours  (avg.). 

Frequency  of  Response:  Quarterly;  On 
occasion  reporting  requirements. 
Total  Annual  Burden:  18,000  hours. 
Estimated  Cost  to  Respondents:  None. 
Needs  and  Uses:  The 
Telecommunications  Act  of  1996 
directed  the  Commission  to  undertake 
various  initiatives  to  implement  new 
statutory  directives  concerning  the 
development  of  local  exchange 
comi>etition.  Central  to  these  directives 
are  new  Section  251,  governing 
incumbent  local  exchange  carrier  (LEC) 
provision  of  interconnection  to 
competitors,  and  new  Section  271 
which  provides  a  means  whereby  Bell 
Operating  Companies  (BOCs) — long 
prohibited  from  entering  various 
telecommunications  markets — may  now 
do  so  upon  submission  of  qualifying 
applications.  Pursuant  to  its  new 
statutory  obligations  and  in  its  general 
capacity  as  chief  federal  regulatory 
agency  tasked  with  implementing  the 
1996  Communications  Act  amendments, 
the  Commission  must  evaluate  the 
status  and  development — nationwide — 
o.  tocal  competition,  i.e.,  competition  in 
the  provision  of  local  exchange 


telecommunications  services.  Certain 
companies  were  asked  to  voluntarily 
submit  infmrnation  to  the  Commission 
to  evaluate  the  status  and  development 
of  developing  competition  in  the  local 
exchange  telecommunications  markets. 
The  request  is  limited  to  technical 
queries  about  the  nature  and  extent  of 
carrier-provided  access  facilities;  switch 
ports  and  non-switched  service  lines; 
number  of  customere  purchasing 
s]}ecific  services;  state  operations  data; 
total  carrier-handled  switched  local, 
intrastate  toll,  and  interstate  toll 
minutes;  and  number  of  local  telephone 
numbers  ported  as  of  end-of-year  1997. 
The  information  is  used  by  Commission 
economists  and  carrier  analysts  to 
advise  the  Commission  about  the 
efficacy  of  Commission  rules  and 
policies  adopted  to  implement  the 
Telecommunications  Act  of  1996. 
OMB  Control  Number:  3060-0853. 
Title:  Receipt  of  Service  Confirmation 
Form — Universal  Service  for  Schools 
and  Libraries. 
Fonn  Number:  FCC  Form  486. 
Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Respondents:  Business  or  other  for- 
profit  entities. 
Number  of  Respondents:  30,000. 
Estimated  Time  Per  Response:  1.5 
hours  (avg.) 

Frequency  of  Response:  On  occasion 
reporting  requirements. 
Total  Annual  Burden:  45,000  houre. 
Estimated  Cost  to  Respondents:  None. 
Needs  and  Uses:  The  Commission 
adopted  rules  providing  support  for  all 
telecommunications  services,  Internet 
access,  and  internal  coimections  for  all 
eligible  schools  and  libraries.  To 
participate  in  the  program  schools  and 
libraries  must  confirm  that  they  are 
actually  receiving  the  services  eligible 
for  support.  FCC  Form  486,  Receipt  of 
Service  Confirmation  Form,  is  used  by 
all  billed  entities  who  filed  a  FOC  Form 
471  on  behalf  of  an  eligible  school, 
library,  library  consortitmi,  or 
consortium  of  multiple  entities,  to 
inform  the  SLC  when  they  begin 
receiving  or  have  received  service  from 
the  service  provider.  The  FCC  Form  486 
is  also  used  to  confirm  that  technology  ' 
plans  of  entities  receiving  universal 
service  support  pursuant  to  an  SLC- 
approved  funding  commitment  have 
been  approved,'  indicating  that  the 
eligible  entities  applying  for  universal 
service  support  bave  a  plan  in  place  to 
utilize  the  services  for  which  they  have 
contracted,  and  to  indicate  the  name  of 
the  authorized  reviewing  body,  contact 
name,  and  contact  telephone  number. 
The  FOC  Form  486  is  used  to  implement 
the  congressional  mandate  for  universal 
service. 


Federal  Communicationt  Commiciton. 

Mi«aUeRoaanSalM. 

Secretary. 

(PR  Doc  98-28770  Filed  10-27-08;  8:45  am) 

■uan  coot  sns-si-^ 


FEDERAL  COMMUNICATIONS 
COMM»SION 


[DA  9»-«144] 

WlrwtoM  Talacommunlcatlona  BurMu 
SMks  Commant  on  Raquaat  for  Stay 
of  Location  and  Monitoring  Sarvica 
Auction;  Cowimant  Sought  on  flaquaat 
for  Tamporary  Delay  From 
MteroTrairTM. 

AQCNCY:  Federal  Communications 

Commission. 

ACTION:  Notice;  seeking  comment. 

SUMMARY:  In  a  letter  dated  October  22. 
1998,  to  the  Wireless 
Telecommunications  Bureau, 
MicroTrax™  ("MicroTrax")  requested  a 
temporary  delay  of  the  Location  and 
Monitoring  Service  auction.  On  October 
23, 1998,  the  Wireless 
Telecommunications  Bureau  released  a 
Public  Notice  seeking  comment  on  all 
aspects  and  each  of  the  concerns  raised 
in  a  request  for  temporary  delay  from 
MicroTrax. 

DATES:  Comments  are  due  on  or  before 
November  2. 1998. 
ADDRESSES:  Comments  should  be 
addressed  to:  Amy  Zoslov,  Chief, 
Auctions  and  Industry  Analysis 
Division.  Wireless  Telecommunications 
Bureau,  Room  5202,  2025  M  Street, 
N.W..  Washington.  D.C  20554.  In 
addition,  a  copy  of  the  comments 
should  be  sent  to  Kenneth  Bumley, 
Auctions  and  Industry  Analysis 
Division.  Wireless  Telecommunications 
Bureau.  Room  5126-D.  2025  M  Street. 
N.W.,  Washington,  D.C  20554. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kenneth  Bumley,  Auctions  and 
Industry  Analysis  Division.  Wireless 
Telecommimications  Bureau,  at  (202) 
418-0660. 

SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  a  Public 
Notice  released  by  the  Wireless 
Telecommunications  Bureau  on  October 
23, 1998.  The  complete  text  of  this 
Public  Notice  is  available  in  its  entirety, 
including  attachments,  for  inspection 
and  copying  during  normal  business 
houn  in  the  Wireless 
Telecommunications  Bureau  Reference 
Center,  2025  M  Street.  N.W..  Room 
5608.  Washington,  D.C.  20554.  and  also 
may  be  retrieved  from  the  FCC  World 
Wide  Web  Auctions  site  at  http:// 
www.fcc.gov/wtb/auctions. 
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Synopsis  of  the  PuUic  Notice 
A.  Introduction 

1.  On  December  15, 1998,  the  Federal 
Communications  Commission 
("Commission")  is  scheduled  to  hold  an 
auction  for  528  multilateretion  Location 
and  Monitoring  Service  ("LMS") 
licenses  to  operate  in  the  902-828  MHz 
band. 

2.  In  a  letter  dated  October  22. 1998, 
to  the  Wireless  Telecommunications 
Bureau  ("Bureau"),  MicroTrax™ 
("MicroTrax")  requested  a  temporary 
delay  of  the  LMS  auction.  MicroTrax 
contends  that  a  six-month  delay  will 
allow  it.  "and  possibly  other  similarly 
situated  companies,  much  needed  time 
to  organize  and  fully  participate  in  the 
LMS  auction."  MicroTrax  further 
contends  that  absent  such  a  delay,  it 
will  not  be  able  to  participate  in  the 
LMS  auction. 

3.  To  assist  the  Bureau  in  making 
recommendations  to  the  Commission, 
the  Bureau  seeks  comment  on  all 
aspects  and  each  of  the  concerns  raised 
in  the  request  for  temporary  del^y  from 
MicroTrax.  Comments  are  due 
November  2. 1998. 

Federal  Communicatioiu  Ccmunission. 

AoiyZasknr. 

Chief ,  Auctions  and  Industry  Analysis 

Division,  Wireless  Telecommunications 

Bureau. 

(FR  Doc  98-28931  Filed  10-27-98;  8:45  am] 
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FEDERAL  COMMUNICATIONS 
C0MM»S10N 

Public  biformation  Collactiona 
Approved  By  Ofllca  of  Management 
andBudgat 

October  20, 1998. 

The  Federal  Communications 
Commission  (FCC)  has  received  Office 
of  Management  and  Budget  (OMB) 
approval  for  the  following  public 
information  collections  pursuant  to  the 
Paperworic  Reduction  Act  of  1995, 
Public  Law  104-13.  An  agency  may  not 
conduct  or  sponsor  and  a  person  is  not 
required  to  respond  to  a  collection  of 
information  \mless  it  displays  a 
currently  valid  control  number.  For 
further  information  contact  Shoko  B. 
Hair,  Federal  Communications 
Commission,  (202)  418-1379. 

Federal  Communications  Commission 

OMB  Control  No. .  3060-0856. 

Expiration  Date:  04/30/99. 

TiUe:  Universal  Service— Schools  and 
Libraries  Universal  Service  Program 
Reimbursement  Forms. 


Form  No.:  FCC  Fonn  472,  PCC  Form 
473.  FCC  Form  474. 

Respondents:  Business  or  other  for 
profit;  Not  for  profit  institutions. 

Estimated  Annual  Burden:  61 ,800 
respondents;  1.42  hours  per  response 
(ave.);  88,050  total  annual  burden  hours. 

Estimated  Annual  Reporting  and 
Recordkeeping  Cost  Burden:  SO. 

Frequency  of  Response:  On  occasion. 

Description:  The  Commission  adopted 
rules  providing  universal  service 
support  for  all  telecommunications 
services,  Internet  access,  and  internal 
connections  for  all  eligible  schools  and 
libraries.  The  Teleconunxmications  Act 
of  1996  contemplates  that  discounts  on 
eligible  services  shall  be  provided  to 
schools  and  libraries,  and  that  sovice 
providers  shall  seek  reimbursement  for 
the  amount  of  the  discoimts.  FCC  Form 
472— Billed  Entity  Applicant 
Reimbursement  Form.  The  information 
to  be  collected  in  the  Billed  Entity 
Applicant  Reimbursement  Form  is 
necessary  to  enable  the  fund 
administrator,  the  SLC,  to  pay  universal 
service  support  to  service  providers  who 
provide  diK»>imted  services  to  eligible 
schools,  libraries,  and  consortia  of  those 
entities.  The  information  is  to  be 
collected  from  each  Fwm  471  Billed 
Entity  Applicant  (Applicant)  that 
received  a  funding  Commitment 
Decisions  Letter  from  the  administratw 
and  filed  a  Form  486  to  indicate  the 
applicant  intended  to  prepare  and 
submit  to  the  SLC  an  invoice  for 
reimbursement.  The  information  to  be 
collected  on  the  Billed  Entity  Applicant 
Reimbursement  Form  should  be 
completed  by  an  applicant  to  seek 
reimbursement  for  payments  on 
approved  services  and/or  products 
delivered  to  the  applicant  from  the 
af:tual  service  start  date,  as  reported  in 
the  applicant's  Form  486  Column  (E). 
throii^  no  later  than  December  31, 
1998.  This  information  is  necessary  to 
identify  the  amount  of  the  discoimts 
due  and  owing  from  the  service 
provider  to  the  applicant,  so  that  the 
service  provider  may  reimburse  this 
amoimt  to  the  applicant.  {No.  of 
respondents:  50,000;  annual  burden  per 
respondent:  1.5  hours;  total  annual 
burden:  75,000  hours).  FCC  Form  473— 
Submission  of  Service  Provider  Annual 
Certification  Form.  The  Service  Provider 
Annual  Certification  Form  is  to  be 
submitted  by  each  service  provider  or 
vendor,  hereinafter  collectively  referred 
to  as  service  providers,  that  was 
assigned  a  service  provider 
identification  number  (SPIN)  by  the 
Universal  Service  Administrative 
Company  (USAC)  and  that  participates 
in  the  universal  service  support 
mechanism  for  schools  and  libraries. 


The  purpose  of  the  Annual  Certification 
Form  is  to  confirm  that,  for  each  Invoice 
Form  submitted  by  the  service  provider, 
the  Invoice  form  is  in  compliance  with 
the  FCC's  rules  governing  the  schools 
and  lilnaries  universal  service  support 
mechanism,  and  the  Invoice  Form  is 
true,  accurate  and  complete.  [No.  of 
respondents:  9300;  annual  burden  per 
respondent:  1  hour,  total  aimual 
burden:  9300  hours).  FOC  Form  474— 
Submission  of  Service  Provider  Invoice 
Form.  The  Service  Provider  Invoice 
Form  is  to  be  used  by  all  service 
providers  or  vendors,  hereinafter 
collectively  referred  to  as  service 
providers,  who  were  assigned  a  SPIN  by 
the  USAC  and  participate  in  the 
universal  service  support  mechanism 
for  schools  and  libraries.  The  purpose  of 
the  Invoice  Form  is  for  the  service 
provider/vendor  to  seek  reimbursement 
for  the  cost  of  discounts.  The 
information  to  be  collected  on  the 
Service  Provider  Invoice  Form  must  be 
received  by  the  SLC  before  a  service 
provider  participating  in  the  universal 
service  program  for  schools  and  libraries 
can  receive  payment  for  the  discounted 
portion  of  its  bill  for  eligible  services  to 
eligible  entities.  {No.  of  respondents: 
2500;  annual  buiden  per  respondent: 
1.5  houra;  total  annual  burden:  3750 
houn).  All  of  the  informatiaD  collected 
is  used  to  administer  the  universal 
service  schools  and  libraries  program. 
Copies  of  the  forms  may  be  obtained  via 
e-mail  <www.neca.org>  or  by  calling  1- 
888-203-8100.  Obligation  to  ccunply: 
required  to  obtain  or  retain  benefits. 
OMB  Control  No.:  3060-0470. 
Expiration  Date:  10/31/2001. 
Tide:  Allocation  of  Cost,  Cost 
Allocation  Manual.  RAO  Letters  19  and 
26. 
Fonn  No.:  N/A. 

Respondents:  Business  or  other  for 
profit. 

Estimated  Aimual  Burden:  18 
respondents;  300  hours  per  response 
(avg.)  (approximately  2  filings 
aimually):  10,800  total  annual  burden 
hours. 

Estimated  Annual  Reporting  and 
Recordkeeping  Cost  Burden:  $0. 
Frequency  of  Response:  Annually. 
Description:  Section  64.903(a) 
reqiiires  local  exchange  carriers  (LECs) 
with  annual  operating  revenues  equal  to 
or  above  the  indexed  revenue  threshold 
as  defined  in  47  CFR  32.9000  to  file  a 
cost  allocation  manual  containing  the 
information  specified  in  Section 
64.903(a)  (l)-(6).  Section  64.903(b) 
requires  that  carriers  update  their  cost 
allocation  manuals  annually,  except  that 
changes  to  the  cost  app<»tionment  table 
and  to  the  description  of  time  reporting 
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procedures  must  be  filed  at  least  15  days 
before  the  cairier  plans  to  implement 
the  changes.  The  cost  allocation  manual 
is  reviewed  by  the  FtX  to  ensure  that  all 
costs  are  properly  classified  between 
regulated  and  nonregulated  activity. 
Uniformity  in  the  CAMs  will  help 
improve  the  joint  cost  allocation 
process.  In  addition,  this  uniformity 
will  give  the  Commission  greater 
reliability  in  financial  data  submitted  by 
the  carriers  through  the  Automated 
Reporting  Management  Information 
System  (ARMIS).  Obligation  to  comply: 
Mandatory. 

OMB  Control  No.:  3060-0853. 
Expiration  Date:  04/30/99. 
Title:  Receipt  of  Service  Confirmation 
Form — Universal  Service  for  Schools 
and  Libraries. 
Forni  No.:  FCC  Form  486. 
Respondents:  Business  or  other  for 
profit;  Not  for  profit  institutions;  State, 
local  or  tribal  government. 

Estimated  Annual  Burden:  30.000 
respondents;  1.5  hours  per  response 
(avg.);  45.000  total  annual  burden  hours. 

Estimated  Annual  Reporting  and 
Recordkeeping  Cost  Burden:  $0. 
Frequency  of  Response:  On  occasion. 
Description:  The  Commission  adopted 
rules  providing  support  for  all 
telecommunications  services.  Internet 
access,  and  internal  connections  for  all 
eligible  schools  and  libraries.  To 
participate  in  the  program  schools  and 
libraries  must  confirm  that  they  are 
actually  receiving  the  services  eligible 
for  support.  FCC  Form  486.  Receipt  of 
Service  Confirmation  Form  is  used  by 
all  billed  entities  who  filed  a  FCC  Form 
471  on  behalf  of  an  eligible  school, 
library,  library  consortium  or 
consortium  of  multiple  entities,  to 
inform  the  SLC  when  they  begin 
receiving  or  have  received  service  from 
the  service  provider.  The  FCC  Form  486 
is  also  used  to  confirm  that  technology 
plans  of  entities  receiving  universal 
service  support  pursuant  to  an  SLC- 
approved  funding  commitment  have 
been  approved,  indicating  that  the 
eligible  entities  applying  for  universal 
service  support  have  a  plan  in  place  to 
utilize  the  services  for  which  they  have 
contracted,  and  to  indicate  the  name  of 
the  authorized  reviewing  body,  contact 
name,  and  contact  telephone  number. 
The  FCC  Form  486  is  used  to  implement 
the  congressional  mandate  for  universal 
service.  See  47  USC  254.  The  reporting 
requirements  verify  that  each  eligible 
school  or  library  has  received  the 
services  it  ordered  and  assure  that 
invoices  submitted  from  service 
providers  for  the  costs  of  discounts  for 
eligible  services  represent  services 
which  have  been  delivered  to  the 


eligible  school  or  library.  Copies  of  the 
forms  may  be  obtained  via  e-mail 
<www.8lcfund.org>  or  by  calling  1— 
888-203-8100.  Obligation  to  respond: 
Required  to  obtain  or  retain  benefits. 

OMB  Control  No.:  3060-0422. 

Expiration  Date:  10/31/2001. 

Title:  Section  68.5,  Waivers 
(Application  for  Waiver  of  Hearing  Aid 
Compatibility  Requirement). 

Fonn  No.:  N/A. 

Respondents:  Business  or  other  for 
profit. 

Estimated  Annual  Burden:  10 
respondents;  3  hours  per  response 
(avg.);  30  total  annual  burden  hours. 

Estimated  Annual  Reporting  and 
Recordkeeping  Cost  Burden:  $0. 

Frequency  of  Response:  On  occasion. 

Description:  Section  710(b)  of  the 
Communications  Act  of  1934,  as 
amended,  requires  that  almost  all 
telephones  manufactured  in  or  imported 
into  this  country  after  August  15, 1989 
be  hearing  aid  compatible.  Refurbished, 
repaired  or  resold  telephones, 
telephones  used  with  public  and  private 
mobile  radio  services,  and  secure 
telephones  used  for  classified 
communications  are  exempt.  The  HAC 
Act  provides  a  three  year  grace  period 
for  cordless  telephones  before  they  must 
comply  with  the  requirement.  Congress 
recognized,  however,  that  there  may  be 
technological  and/or  economical 
reasons  some  new  telephones  may  not 
meet  the  hearing  aid  compatibility 
requirement.  Therefore,  it  provided  for 
a  waiver  requirement  for  new  telephone 
based  on  technological  and  economical 
grounds.  Section  68.5  of  the 
Commission's  rules  provides  the  criteria 
to  be  used  to  assess  waivera.  Applicants 
seeking  waivers  must  submit  sufficient 
information  for  the  Commission  to  make 
an  informed  decision.  Obligation  to 
comply:  Required  to  obtain  or  retain 
benefits.    ■ 

OMB  Contro/ No..- 3060-0736. 

Expiration  Date:  10/31/2001. 

Title:  Implementation  of  the  Non- 
Accounting  Safeguards  of  Sections  271 
and  272  of  the  Communications  Act  of 
1934.  as  amended,  CC  Docket  No.  96- 
149. 

Form  No.  :W A. 

Respondents:  Business  or  other  for 
profit. 

Estimated  Annual  Burden:  5 
respondents;  5  hoiuv  per  response 
(avg.)(about  12  responses  per  year):  303 
total  annual  burden  houn. 

Estimated  Annual  Reporting  and 
Recordkeeping  Cost  Burden:  SO. 

Frequency  of  Response:  On  occasion. 

Description:  Section  272  of  the 
Telecommunications  Act  of  1996 
requires  that  BOCs  make  information 


available  to  third  parties  if  it  makes  that 
information  available  to  its  section 
272(a)  affiliates.  In  an  Order  released 
February  6, 1998.  the  Commission's 
Common  Carrier  Bureau  resolved 
questions  regarding  the  appUcation  of 
sections  10  and  272  of  the 
Communications  Act  of  1934.  as 
amended,  to  the  provision  of  E911 
services  by  the  Bell  Operating 
Companies.  Bell  Operating  Companies, 
Petitions  for  Forbearance  from  the 
Application  of  Section  272  of  the 
Communications  Act  of  1934.  as 
amended,  to  Certain  Activities,  CC 
Docket  No.  96-149.  DA  98-220, 
Memorandimi  Opinion  and  Order  (Com. 
Car.  Bur.  Feb.  6, 1998)  (February  6 
Order).  E911  services  enable  emergency 
service  personnel  to  identify  the 
location  of  the  party  calling  911,  and  are 
essential  to  the  safety  of  many 
Americans.  In  the  February  6  Order,  the 
Bureau  determined  that  the  BOCs'  E911 
services  are  interLATA  information 
services.  One  consequence  of  this 
determination  was  that  each  BOC  had 
an  obligation  imder  section  272(a)(2)(c) 
of  the  Act  to  provide  E91 1  services  only 
through  a  separate  affiliate.  In  the 
February  6  Order,  the  Bureau  forbore 
fiom  the  application  of  this  separate 
affiliate  requirement  pursuant  to  the 
forbearance  authority  in  section  10  of 
the  Act,  thus  permitting  the  BOCs  to 
provide  E911  services  on  an  integrated 
basis.  The  Bureau  determined  that 
requiring  the  BOCs  to  provide  E911 
services  only  through  separate  affiliates 
would  have  increased  the  cost,  but  not. 
the  quality,  of  those  services.  In  the 
February  6  Order,  the  Bureau 
maintained  the  substance  of  the 
statutory  nondiscrimination 
requirement  by  requiring  each  BOC  to 
provide  imaffiliatcKl  entities  with  all 
listing  information,  including  unlisted 
and  unpublished  numbers  as  well  as  the 
numben  of  other  local  exchange 
carriere'  customere.  that  the  BOC  uses  to 
provide  E911  services,  even  though  that 
Order  was  permitting  the  BOCs  to 
provide  those  services  on  an  integrated 
basis.  The  Bureau  required  that  this 
listing  information  be  provided  at  the 
same  rates,  terms,  and  conditions,  if 
any.  the  BOC  charges  or  imposes  on  its 
own  E911  services.  The  BOCs  are 
already  required  to  account  for  their 
E911  services  on  the  books  of  accoimt 
that  they  maintain  in  accordance  with 
Fart  32  of  the  Commission's  rules.  The 
Commission  requires  that  the  BOCs  treat 
their  E911  services  as  nonregulated 
activities  for  federal  accounting 
purposes  to  the  extent  they  involve 
storage  and  retrieval  functions  included 
within  the  statutory  definition  of 
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information  service.  The  BOCs  shall 
record  any  charges  they  impute  for  their 
E911  services  in  their  revenue  accounts. 
The  BOCs  shall  account  for  any  imputed 
charges  by  debiting  their  nonregulated 
operating  revenue  accounts  and 
crediting  their  regulated  revenue 
accounts  by  the  amounts  of  the  imputed 
charges.  The  BOCs  shall  make  any 
changes  to  their  cost  allocation  manuals 
necessary  to  reflect  this  account  The 
BOCs'  indepoident  auditon  shaU 
include  this  accounting  in  their  review 
of  the  BOCs  compliance  with  their  cost 
allocation  manuals.  The  requirements 
will  be  used  to  ensure  that  BOCs 
comply  with  the  nondiscrimination 
requirements  imder  the  1996  Act.  OMB 
also  approved  the  proposals  contained 
in  the  Further  Notice  of  Proposed 
Rulemaking  issued  in  OC  Docket  No. 
96-149.  In  the  FNPRM  the  Commission 
proposed  that  BOCs  make  certain 
information  disclosures  available  to 
"unaffiliated  entities"  as  defined  under 
Commission  rules.  This  disclosure 
include  the  amount  of  time,  measured 
in  percentages  and  averages,  that  it  takes 
a  BOC  to  respond  to  its  section  272 
affiliates.  BOCs  must  submit  an  annual 
affidavit  to  the  Commission  certifying. 
inter  alia,  that  they  are  maintaining  the 
information  according  to  the  required 
format.  Obligation  to  comply: 
Mandatory. 
OMB  Control  No.:  3060-0804. 
Expiration  Date:  03/31/99. 
Title:  Universal  Service— Health  Care 
Piovidere  Universal  Service  Program. 

Form  No.:  FCC  Form  465.  FCC  Form 
466.  FCC  Form  467.  and  FCC  Form  468. 
Respondents:  Businesses  or  other  for 
profit  entities;  Not  for  profit  institutions. 

Estimated  Annual  Burden:  18,400 
respondents;  6.6  hours  per  response 
(avg.):  121.500  total  annual  burden 
houra. 

Estimated  Annual  Reporting  and 
Recordkeeping  Cost  Burden:  $0. 
Frequency  of  Response: .  On  occasion. 
Description:  The  Commission  adopted 
rules  providing  support  for  all 
telecommunications  services,  limited 
distance  charges,  and  Internet  access  for 
all  eligible  health  care  providers.  Health 
care  providers  who  want  to  participate 
in  the  imiversal  service  program  must 
file  the  following  forms.  FCC  Form  465 
to  request  eligible  services  [no.  of 
respondents:  12.000;  annual  burden  per 
response:  2.5  hours;  total  annual 
burden:  30.000  hours);  FCC  Form  466  to 
certify  that  the  most  cost  effective 
method  of  providing  the  services  has 
been  requested  (no.  of  respondents: 
15.000;  annual  burden  per  respondent: 
1.5  hours:  total  annual  burden:  22.500 
houn):  FOC  Form  467  to  confirm  the 


receipt  of  the  requested  services  (no.  of 
respondents:  12,000:  armual  burden  per 
respondent:  1.5  houra:  total  annual 
burden:  18,000  houn):  and  FCC  Form 
468  to  ensure  that  the  proper  amount  of 
universal  service  support  has  been 
calculated  (no.  of  respondents:  3400; 
aimual  burden  per  respondent:  1.5 
houn;  total  armual  burden:  51,000 
houn).  All  the  information  is  used  to 
administer  the  universal  service  health 
care  program.  Copies  of  the  forms  may 
be  obtained  via  e-mail 
<www.rfaccfund.org>  or  by  calling  1- 
888-203-8100.  Obligation  to  comply: 
Required  to  obtain  or  retain  benefits. 
OMB  Control  No.:  3060-0824. 
Expiration  Date:  09/30/2001. 
Title:  Service  Provider  Information 
Form. 
Fonn  No.;  FCC  Form  498. 
Respondents:  Business  or  other  for 
profit. 

Estimated  Annual  Burden:  10,000 
respondents:  1  houn  per  response 
(avg.):  10.000  total  aimual  burden  houn. 

Estimated  Annual  Reporting  and 
Recordkeeping  Cost  Burden:  SO. 
Frequency  of  Response:  On  occasion. 
Description:  Punuant  to  Sections 
54.515  and  54.611  of  the  Commission's 
rules.  47  CFR  Sections  54.515  and 
54.611,  the  Universal  Service 
Administrative  Company  (USAC).  must 
obtain  information  relating  to:  service 
provider  name  and  address,  telephone 
nimiber.  Federal  employer  identification 
number,  contact  names  and  telephone 
numben,  and  billing  and  collection 
information.  To  that  end,  USAC  has 
developed  a  Service  Provider 
Information  Form,  FCC  Form  498  to 
collect  this  information  from  carrien 
and  service  providen  participating  in 
the  imiversal  service  programs.  The  FCC 
Form  498  is  designed  to  collect  only  the 
information  necessary  to  fidfill  the 
obligation  of  USAC  to  bill  and  collect 
funds  for  the  various  universal  service 
programs.  All  the  requirements 
contained  herein  are  necessary  to 
implement  the  congressional  mandate 
for  universal  service.  See  47  USC  254. 
Copies  of  the  form  may  be  obtained  via 
e-mail  <www.neca.oig/usacform.html> 
or  by  calling  1-888-641-8722. 
OMB  Control  No.:  3060-0819. 
Expiration  Date:  09/30/2001. 
Title:  Lifeline  Assistance  (Lifeline) 
Connection  Assistance  (Link  Up) 
Reporting  Worksheet  and  Instructions 
(47  CFR  54.400-54.417). 
Forni  No.:  FCC  Form  497. 
Respondents:  Business  or  other  for 
profit. 

Estimated  Annual  Burden:  1500 
respondents:  28  houn  per  response 
(avg.)  (about  12  submissions  per 


respondent  annually):  42,000  total 
iinnn«l  burden  houn. 

Estimated  Armual  Reporting  and 
Recordkeeping  Cost  Burden:  SO. 
Frequency  of  Response:  On  occasion. 
Description:  Punuant  to  Section 
54.405  all  eligible  telecoomiunications 
carrien  (ETCs)  are  required  to  provide 
Lifeline  service.  In  turn,  these  ETCs  are 
permitted  under  Section  54.407 
(Lifeline)  or  Section  54.413  (Link  Up)  to 
receive  support  for  offering  Lifeline 
service  to  qualifying  low-income 
customen  or  reduced  service- 
connection  charges  through  Link  Up. 
Pursuant  to  Section  54.403(c).  cairien 
providing  toll-limitation  swvices  (TLS) 
for  qualifying  low-income  subscriben 
will  be  compensated  bom  universal 
service  mechanisms  for  the  incremental 
cost  of  providing  TLS.  In  additirai. 
purstiant  to  Section  54.403(d),  the  cost 
of  the  Presubscribed  Carrien  Charge 
(PICC)  for  Lifeline  customen  who  elect 
toll  blocking  is  also  recoverable  from  the 
low-income  program.  FCC  Form  497. 
Lifeline  and  Link  Up  Worksheet,  is  to  be 
used  to  request  reimbursement  for 
participating  in  the  low-income 
program.  The  information  is  necessary 
in  order  for  ETCs  to  receive  universal 
service  support  reimbursement  for 
providing  Lifeline  and  Link  Up.  Copies 
of  the  form  may  be  obtained  via  e-mail 
<www.neca.oig/usacfonn.html>  or  by 
calling  1-888-641-8722.  Obligation  to 
comply:  Required  to  obtain  or  retain 
benefits. 

OMB  Control  No.:  3060-0815. 
Expiration  Date:  09/30/2001. 
Title:  North  American  Numbering 
Plan  Funding  Worksheet. 
Form  No.:  FCC  Form  496. 
Respondents:  Business  or  other  for 
profit. 

Estimated  Annual  Burden:  3700 
respcmdents;  .50  houn  per  response 
(avg.);  1850  total  aimual  burden  houn. 

Estimated  Armual  Reporting  and 
Recordkeeping  Cost  Burden:  SO. 

Frequency  of  Response:  On  occasion; 
annually. 

Description:  Punuant  to  Congress's 
directive  in  the  Telecommunications 
Act  of  1996  that  the  Commission 
establish  an  independent  entity  to 
administer  telecommunications    : 
numbering,  the  Commission  determined 
on  July  13. 1995.  that  the  costs 
associated  with  administering 
niimbering  duties  should  be  based  on 
eadi  telecommunications  carrier's  gross 
revenues  less  payments  made  to  other 
carrien.  The  costs  the  North  American 
Numbering  Plan  Administrator 
(NANPA)  incun  from  establishing 
telecommunications  numbering 
administration  arrangements  and  other 
number  portability  are  to  be  borne  by  all 
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telecommunications  carriers  on  a 
competitively  neutral  basis.  See  47  USC 
251(e)(2).  Section  52.16(b)  of  the 
Commission's  rules  require  the  Billing 
and  Collection  agent  to  design  a 
standard  reporting  worksheet  to  collect 
information  for  assessment  calculations 
from  carriers  and  to  distribute  it  to 
carriers.  FCC  Form  498,  is  the 
instrument  used  to  request  that 
telecommunications  carriers  provide 
information  regarding  their  yearly  gross 
revenues  less  payments  made  to  other 
telecommunications  carriers.  The 
Commission  and  the  NANPA's  billing 
and  collection  agent  will  use  the 
information  collected  in  the  worksheet 
to  determine  the  total  revenue  received 
from  telecommunications  carriers  in 
order  to  arrive  at  an  amount  that  each 
carrier  must  pay  to  fund  the  NANPA. 
Copies  of  the  form  were  mailed  to 
respondents.  Copies  of  the  form  may  be 
obtained  via  email  <www.fcc.gov>. 
Obligation  to  respond:  Mandatory. 
OMB  Control  No.:  3060-0845. 
Expiration  Date:  10/31/2001. 
Title:  1998  Annual  Biennial  Review  of 
ARMIS  Reporting  Requirements. 

Form  No.:  FCC  43-01-FCC  43-08. 
FCC  495A.  FCC  495B. 

Respondents:  Business  or  other  for 
profit. 

Estimated  Annual  Burden:  150 
respondents:  1092  hours  per  response 
(avg.);  163,846  total  annual  burden 
hours. 

Estimated  Annual  Reporting  and 
Recordkeeping  Cost  Burden:  $0. 
Frequency  of  Response:  Annual. 
Description:  Section  220  of  the 
Communications  Act  of  1934,  as 
amended.  47  USC  220.  allows  the 
Commission,  at  its  discretion,  to 
prescribe  the  forms  of  any  and  all 
accounts,  records,  and  memoranda  to  be 
kept  by  carriers  subject  to  this  Act. 
including  the  accounts,  records,  and 
memoranda  of  the  movement  of  trafBc, 
as  well  as  of  the  receipts  and 
expenditures  of  moneys.  Section  219(b) 
of  the  Communications  Act  of  1934,  as 
amended,  47  USC  219(b),  authorizes  the 
Commission  by  general  or  special  orders 
to  require  any  carriers  subject  to  this  Act 
to  file  annual  reports  concerning  any 
matters  with  respect  to  which  the 
Commission  is  authorized  or  reqtiired 
by  law  to  act.  Section  43.21  of  the 
Commission's  rules  details  that 
requirement.  The  Automated  Reporting 
Management  Information  System 
(ARMIS)  was  implemented  to  facilitate 
the  timely  and  efficient  analysis  of 
revenue  requirements  and  rate  of  return 
to  provide  an  unproved  basis  for  audits 
and  other  oversight  functions,  and  to 
enhance  the  Commission's  ability  to 


quantify  the  effects  of  alternative  policy. 
Section  1 1  of  the  Communications  Act 
of  1934.  as  amended,  requires  the 
Commission,  in  every  even-numbered 
year  beginning  in  1998,  to  review  its 
regulations  applicable  to  providers  of 
telecommunications  service  to 
determine  whether  the  regulations  are 
no  longer  in  the  public  interest  due  to 
meaningful  economic  competition 
between  providers  of  such  service  and 
whether  such  regulations  should  be 
repealed  or  modified.  (See  47  USC  161). 
In  a  NPRM  issued  in  CC  Docket  No.  98- 
117,  released  7/17/98,  we  proposed  as 
part  of  the  biennial  review  to  reduce  the 
reporting  requirements  of  our  ARMIS. 
These  modifications  are  designed  to 
minimize  the  reporting  burden  on 
carriers,  improve  the  quality  and  use  of 
the  reported  information  and  reduce  the 
cost  to  the  Commission  of  collection, 
verification,  and  distribution  of  the  data. 
The  Common  Carrier  Bureau  currently 
requires  carriers  to  submit  both  paper 
and  electronic  copies  of  the  ARMIS 
reports.  The  Conunission  has,  in  recent 
years,  relied  on  the  data  filed 
electronically  to  maintain  internal 
databases  and  generate  meaningful 
reports  for  policy  making.  We 
tentatively  conclude  that  paper  versions 
of  the  ARMIS  reports  do  not 
significantly  contribute  to  the 
Commission  efforts  or  futiuv  goals  in 
administering  its  accounting,  joint  cost, 
jurisdictional  separations,  access  charge 
rules,  or  in  monitoring  the  quality  of 
service  and  infrastructure  development 
in  the  public  networii.  Therefore,  we 
tentatively  conclude  that  we  should 
eliminate  the  paper  filing  requirement. 
We  anticipate  that  the  transition  to  an 
electronic-only  reporting  program  will 
represent  a  substantial  cost  savings  for 
all  carriers  that  file  ARMIS  reports. 

The  Commission  plans  to  make  the 
ARMIS  data  available  through  the 
Internet.  This  will  require  Commission 
staff  to  develop  software  that  will  allow 
interested  parties  to  obtain  ARMIS 
reports  over  the  Internet,  which  we 
anticipate  to  be  a  costly  process.  The 
Commission  also  proposed  specific 
modifications  for  certain  ARMIS 
reports.  For  example,  the  Commission 
proposed  to  modify  the  ARMIS  43-04 
Access  Report  by  eliminating  114  rows 
and  three  columns  in  which  carriers 
report  data  pertaining  to  equal  access, 
inside  wire,  and  payphone  investment. 
The  Commission  also  proposed  to 
reduce  reporting  requirements  for  mid- 
sized incumbent  LECs.  For  the  largest 
incumbent  LECs.  we  tentatively 
conclude  that  we  should  maintain  the 
Class  A  level  of  detail  for  their  ARMIS 
reporting  requirements.  See  CC  Docket 


No.  98-117  for  detailed  discussion  of 
the  proposals.  The  proposals  contained 
in  the  NPRM  have  been  approved  by 
OMB.  The  following  is  a  Usting  of  the 
reports  that  may  be  affiacted  by  the 
proposals  contained  in  the  NPRM  and 
the  burden  estimate  if  the  proposals  are 
adopted. 

a.  ARMIS  Annual  Summary  Report. 
FCC  Report  43-01— The  ARMIS  Annual 
Summary  Report  contains  financial  and 
operating  data  and  is  used  to  monitor 
the  local  exchange  carrier  industry  and 
to  perform  routine  analyses  of  costs  and 
revenues.  (No.  of  respondents:  150; 
estimated  time  per  response:  135  hours; 
total  annual  burden:  20.250  hours). 

b.  ARMIS  USOA  Report,  FCC  Report 
43-02— The  POC  Report  43-02  contains 
company-wide  data  for  each  account 
specified  in  the  Uniform  System  of 
Accounts  (USOA).  It  provides  the 
annual  operating  results  of  the  carriers' 
activities  for  every  account  in  the 
USOA.  (Ato.  of  respondents:  50; 
estimated  time  per  response:  190  hours; 
total  annual  burden:  9500  hours). 

C  ARMIS  Joint  Cost  Report,  FCC 
Report  43-03— FCC  Report  43-03 
contains  financial  and  operating  data. 
FCC  Report  43-03  displays  regulated 
and  nonregulated  data  disaggregated  by 
allocation  method,  at  the  study  area 
level.  The  Commission  uses  it  to 
monitor  the  local  exchange  carriers' 
allocation  of  costs  to  regulated  and 
nonregulated  activities  and  to  perform 
routine  analyses  of  costs  and  revenues. 
[No.  of  respondents:  150;  estimated  time 
per  response:  110  hours;  total  armual 
burden:  12,450  hours). 

d.  ARMIS  Access  Report,  FCC  Report 
43-04 — FCC  Report  43-04  contains 
financial  and  operating  data  and  is  used 
to  monitor  the  local  exchange  carrier 
industry  and  to  perform  routine 
analyses  of  costs  and  revenues  on  behalf 
of  the  Conunission.  [No.  of  respondents: 
150;  estimated  per  response:  621  hours; 
total  annual  burden:  93,150  hours). 

e.  ARMIS  Service  QuaUty  Report,  FCC 
Report  43-05— The  FCC  Report  43-05 
collects  data  at  the  study  area  level  and 
holding  company  level  and  is  designed 
to  capture  trends  in  service  quality 
under  price  cap  regulation.  It  provides 
service  quality  information  in  the  areas 
of  interexchange  access  service 
installation  and  repair  intervals,  local 
service  installation  and  repair  intervals, 
tnmk  blockage  and  total  switch 
downtime  for  price  cap  companies.  (No. 
of  respondents:  12;  estimated  time  per 
response:  625  hours;  total  annual 
burden:  7500  hours. 

f.  ARMIS  Customer  Satisfaction 
Report.  FCC  Report  43-06— The  FCC 
Report  43-06  reflects  the  results  of 
customer  satisfaction  surveys  conducted 
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by  individual  carriers  from  residential 
and  business  customers.  {No.  of 
respondents:  8;  estimated  time  per 
response:  675  hours;  total  annual 
burden:  5400  hours). 

g.  ARMIS  Infrastructure  Report.  FCC 
Report  43-07— The  FCC  Report  43-07  is 
designed  to  capture  trends  in  telephone 
industry  infrastructure  development 
under  price  cap  regulation.  It  provides 
switch  deployment  and  capabilities 
data.  [No.  of  respondents:  8;  estimated 
time  per  response:  412  hours;  total 
annual  burden:  3296  hours). 

h.  ARMIS  Operating  Data  Report,  FCC 
Report  43-08— The  FCC  Report  43-08 
consists  of  statistical  schedules 
previously  contained  in  FCC  Form  M 
which  are  needed  by  the  Commission  to 
monitor  network  growth,  usage  and 
reliability.  [No.  of  respondents:  50; 
estimated  time  per  response:  120  hours; 
total  annual  bwrden:  6000  hotirs). 

i.  and  j.  ARMIS  Forecast  of 
Investment  Usage  Report  and  Actual 
Usage  of  Investment  Report,  FCC 
Reports  495A  and  495B.  implement  the 
FCC's  Joint  Cost  Order,  CC  Docket  No. 
86-111  which  requires  that  certain 
telephone  plant  investments  used  for 
both  regulated  and  nonregulated  , 

purposes  be  allocated  on  the  basis  of 
forecasted  regulated  and  nonregulated 
use.  The  detection  and  correction  of 
forecasting  errors  requires  reporting  of 
both  forecasted  and  actual  investment 
usage  data.  The  Forecast  of  Investment 
Usage  Report  is  used  by  carriers  to 
subject  the  forecasts  of  investments 
used.  The  Actual  Usage  of  Investment 
Report  is  used  to  submit  the  actual 
investments  used.  [No.  of  respondents: 
300;  estimated  time  per  response:  21 
hours;  total  annual  burden:  6300  hours). 
The  proposed  modifications,  if  adopted, 
would  result  in  a  burden  reduction  of 
more  than  50%  in  bur  current  estimate 
for  ARMIS  reports.  The  information 
contained  in  the  ARMIS  Reports 
provide  the  necessary  detail  to  enable 
the  Commission  to  fulfill  its  regiilatory 
responsibilities.  Automated  reporting  of 
these  data  greatly  enhances  the 
Commissions  ability  to  process  and 
analyze  the  extensive  amounts  of  data 
that  are  needed  to  administer  its  rules. 
It  fiadlities  the  timely  and  efficient 
analyses  of  revenue  requirements,  rates 
of  return  and  price  caps,  and  provides 
an  improved  basis  for  auditing  and 
other  oversight  functions.  It  also 
enhances  the  Commission's  ability  to 
quantify  the  effects  of  policy  proposals. 
Obligation  to  comply:  Mandatory. 
OMB  Control  No.:  3060-0847. 
Expiration  Date:  10/31/2001. 
Title:  1998  Biennial  Regulatory 
Review.  Review  of  Accounting  and  Cost 


Allocation  Requirements— CC  Docket 
No.  98-81. 

Respondents:  Business  or  other  for 
profit. 

Estimated  Annual  Burden:  276 
respondents;  1092  hours  per  response 
(avg.);  2.415.568  total  annual  burden 
hours. 

Estimated  Annual  Reporting  and 
Recordkeeping  Cost  Burden:  $1200. 

Frequency  of  Response:  On  occasion. 
Annual. 

Description:  Section  220  of  the 
Communications  Act  of  1934.  as 
amended.  47  U.S.C  220.  allows  the 
Commission,  in  its  discretion,  to 
prescribe  the  forms  of  any  and  all 
accounts,  records,  and  memoranda  to  be 
kept  by  carriers  subject  to  this  Act, 
including  the  accounts,  records  and 
memoranda  of  the  movement  of  traffic, 
as  well  as  of  the  receipts  and 
expendittues  of  moneys.  Section  11  of 
the  Commimications  Act  of  1934,  as 
amended,  47  U.S.C.  161,  requires  the 
Commission,  in  every  even-numbered 
year  beginning  in  1998,  to  review  its 
regulations  applicable  to  providers  of 
telecommunications  services  to 
determine  whether  the  regulations  are 
no  longer  in  the  pubUc  interest  due  to 
meaningful  economic  competition 
between  providers  of  such  service  and 
whether  such  regulations  should  be 
repealed  or  modified.  Section  11  further 
instructs  the  Conrniission  to  repeal  or 
modify  any  regulation  it  determines  to 
be  no  longer  necessary  in  the  public 
interest.  On  Jime  17, 1998.  the 
Commission  released  a  Notice  of 
Proposed  Rulemaking  in  CC  Docket  No. 
98-81,  proposing  to  modify  its 
accoimting  and  cost  allocation  rules  as 
part  of  the  biennial  review  process. 
Specifically,  the  Commission  proposed 

(1)  to  raise  the  threshold  significantly 
for  required  Class  A  accounting,  thus 
allowing  mid-sized  carriers  currently 
required  to  use  Class  A  accoimts  to  use 
the  more  streamlined  Class  B  accoimts; 

(2)  to  establish  less  burdensome  cost 
allocation  manual  ("CAM"')  procedures 
for  the  mid-sized  incimibent  local 
exchange  carriers  ("LECs")  and  to 
reduce  the  frequency  with  which 
independent  audits  of  the  cost 
allocations  based  upon  the  CAMs  are 
required;  and  (3)  to  nuike  certain 
changes  to  our  Uniform  System  of 
Accounts  ("USOA")  to  reduce 
accounting  requirements  and  to 
eliminate  or  consolidate  accounts.  The 
proposals  contained  in  the  NPRM  have 
been  approved  by  OMB.  Following  is  a 
listing  of  the  collectiohs  that  will  be 
affected  by  the  proposals  contained  in 
the  NPRM  along  vnth  the  estimated 
burden  hours. 


a.  Port  32 — Uniform  Systems  of 
Accounts  (recordkeeping  and  reporting 
requirements)— The  Uniform  System  of 
Accounts  is  a  historical  financial 
accoimting  system  which  reports  the 
restilts  of  operational  and  financial 
events  in  a  manner  which  enables  both 
management  and  regulators  to  assess 
these  results  within  a  specified 
accounting  period.  Subject  respondents 
are  telecommunicaticHis  companies.  The 
Commis8i<u>  fw  accounting  purposes 
has  classified  companies  into  two 
classes  in  Part  32,  namely  Class  A  and 
Class  B  companies.  Class  A  carriers  are 
those  entities  having  annual  revenues 
from  regulatory  telecommunicatioos 
operations  of  $100,000,000  or  more. 
Class  B  carrien  are  those  entities  having 
^inniial  revenues  from  regulated 
telecommunications  operations  of  less 
than  $100,000,000.  [No.  of  respondents: 
239;  estimated  time  per  response: 
10.034.5  hours;  total  annual  burden: 
2,398.268  houre). 

b.  Computer  W  Remand  Proceeding: 
BOC  Safeguards  and  Tier  1  LEC 
Safeguards  and  Implementation  of 
Further  Cost  Allocation  Uniformity.      ^ 
Pursuant  to  Section  64.901.  cairiere  are 
required  to  separate  their  regulated  costs 
from  nonregulated  costs  using  the 
attributable  cost  method  of  accounting. 
Carriere  must  follow  the  principles 
described  in  Section  64.901.  Carriers 
subject  to  47  CFR  64.901  are  also  subject 
to  the  provisions  of  47  CFR  32.23  and 
32.27.  Section  64.903(a),  as  amended  by 
the  Telecommunications  Act  of  1996, 
requires  local  exchange  carriers  with 
annual  operating  revenues  equal  to  or 
above  the  indexed  revenue  threshold  as 
defined  in  47  CFR  Section  32.9000  to 
file  a  cost  allocation  manual,  containing 
the  information  specified  in  Section 
64.903(a)(l)-{6).  Section  64-903(b) 
requires  that  carriers  update  their  cost 
allocation  manuals  annually,  except  that 
changes  to  the  cost  apportionment  Uble 
and  the  description  of  time  reporting 
procedures  must  be  filed  at  least  15  days 
before  the  carrier  plans  to  implement 
the  changes.  Proposed  changes  in  the 
description  of  time  reporting 
procedures,  the  statement  concerning 
affiliate  transactions,  and  the  cost 
apportionment  table  must  be 
accompanied'by  a  statement  quantifying 
the  impact  of  each  change  on  regulated 
operaticms.  Changes  in  the  description 
of  time  reporting  procedures  and  the 
statemoit  concerning  affiliate 
transactions  must  be  quantified  in 
$100,000  increments  at  the  account 
level.  Changes  in  the  cost 
apportionment  table  must  be  quantified 
in  $100,000  increments  at  the  cost  pool 
level.  Moreover,  filing  of  cost  allocation 
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manuals  and  occasional  updates  are 
subject  to  the  uniform  format  and 
standard  procedures  specified  in  RAO 
letter  19.  The  Commission  proposes  to, 
among  other  things,  eliminate  or  modify 
some  of  the  information  required  in  the 
CAMs  for  mid-sized  incumbent  LECs. 
(No.  of  respondents:  18:  estimated  time 
per  response:  300  hours  (about  two 
filings  per  respondent):  total  annual 
burden:  10,800  hours). 

c.  Annual  Auditor's  Certification — 
Section  64.904 — Independent  auditors 
must  evaluate  the  results  of  the  carrier's 
cost  allocation  manuals  in  light  of  the 
requirements  of  the  manuals  as  well  as 
the  Commission's  joint  cost  rules  and 
rules  and  regulations  including  47  CFR 
32.23,  32.27,  64.901  and  64.903  in  force 
as  of  the  date  of  the  auditor's  report. 
Independent  auditors  must  follow  all  of 
the  ten  standards  of  generally  accepted 
auditing  standards  (CAAS)  in  preparing 
the  required  reports.  The  Commission 
proposes  to,  among  other  things,  to  relax 
the  audit  requirement  for  mid-sized 
incumbent  LECs.  {No.  of  respondents: 
19:  estimated  time  per  response:  500; 
total  annual  burden:  6500  hours).  The 
proposed  information  collection 
requirements  will  provide  the  necessary 
information  to  enable  this  Commission 
to  fulfill  its  regulatory  responsibilities. 
These  proposed  accounts  and 
recordkeeping  requirements  are 
intended  to  achieve  the  following  goals: 
(1)  to  facilitate  uniform  reporting  among 
ILECs;  and  (2)  to  ensure  that  regulated 
ratepayers  do  not  bear  the  costs  of 
ILECs'  competitive  activities.  If  the 
proposals  are  adopted,  the  Commission 
will  realize  a  burden  reduction  of 
633,500  hours.  ObUgation  to  comply: 
Mandatory. 

Public  reporting  burden  for  the 
collections  of  information  is  as  noted 
above.  Send  comments  regarding  the 
burden  estimate  or  any  other  aspect  of 
the  collections  of  information,  including 
suggestions  for  reducing  the  burden  to 
Performance  Evaluation  and  Records 
Management,  Washington.  D.C.  20554. 
Federal  Communications  Commisaion. 
Magalie  RoBaa  Sales, 
Secretary. 
(FR  Doc.  98-28769  Filed  10-27-98;  8:45  am) 

MLUNQ  coot  sna-ai-r 


FEDERAL  COMMUNICATIONS 
COMMTOSION 

Public  Infonnatlon  Collection 
Approved  l»y  Office  of  Menegement 
and  Budget 

October  22. 1998. 

The  Federal  Communications 
Commission  (FCC)  has  received  Office 


of  Management  and  Budget  (OMB) 
approval  for  the  following  public 
information  collection  pursuant  to  the 
Paperworic  Reduction  Act  of  1995,  Pub. 
L.  96-^11.  An  agency  may  not  conduct 
or  sponsor  a  collection  of  information 
unless  it  displays  a  ciirrently  valid 
control  number.  Notwithstanding  any 
other  provisions  of  law.  no  person  shall 
be  subject  to  any  penalty  for  failing  to 
comply  with  a  collection  of  information 
subject  to  the  Paperwork  Reduction  Act 
(PRA)  that  does  not  display  a  valid 
control  niunber.  Questions  concerning 
the  OMB  control  numbers  and 
expiration  dates  should  be  directed  to 
Judy  Boley.  Federal  Communications 
Commission,  (202)  418-0214. 

Federal  ConuniuuGatioiu  Commission 

OMB  Control  No.:  3060-0262. 

Expiration  Date:  10/31/2001 . 

Title:  Section  90.179  Shared  Use  of 
Radio  Stations 

Form  No.  N/A. 

Estimated  Annual  Burden:  1,238 
annual  hours:  .75  hours  per  response: 
1 ,650  responses. 

Description:  This  rule  section  is 
necessary  to  identify  users  of  a  shared 
land  mobile  radio  station.  The 
information  is  used  by  the  Commission 
personnel  to  investigate  interference 
complaints. 

Federal  Communication!  Commission. 
Magalie  Rooun  Salas. 
Secretary. 
(FR  Doc.  98-28823  Filed  10-27-98;  8:45  am) 


FEDERAL  COMMUNICATIONS 
COMMISSIONS 

[Rsport  No.  2302] 

Petttlone  for  Reconsideration  and 
Clartflcatfon  of  Action  in  Rulemaking 
Proceedings 

October  21. 1998. 

Petitions  for  reconsideration  and 
clarification  have  been  filed  in  the 
Commission's  rulemaking  proceedings 
listed  in  this  Public  Notice  and 
published  pursuant  to  47  CFR  Section 
1.429(e).  The  full  text  of  these 
docxunents  are  available  for  viewing  and 
copying  in  Room  239, 1919  M  Street, 
NW,  Washington,  DC  or  may  be 
purchased  from  the  Commission's  copy 
contractor,  ITS.  Inc.  (202)  857-3800. 
Oppositions  to  these  petitions  must  be 
filed  November  12, 1998.  See  Section 
1.4(b)(1)  of  the  Commission's  rules  (47 
CFR  1.4(b)(1).  Replies  to  an  opposition 
must  be  filed  within  10  days  after  the 
time  for  filing  oppositions  has  expired. 

Subject:  Implementation  of  Section 
309(j)  of  the  Communications  Act — 


Competitive  Bidding  for  Commercial 
Broadcast  and  Instructional  Television 
Fixed  Service  Licenses  (MM  Docket  No. 
97-237). 

Reexamination  of  the  Policy 
Statement  on  Comparative  Broadcast 
Hearings  (GC  Docket  No.  92-52). 

Proposals  to  Reform  the  Commission's 
Comparative  Hearing  Process  to 
Expedite  the  Resolution  of  Cases  (GEN 
Docket  No.  90-264). 

Number  of  Petitions  Filed:  31. 

Federal  Communications  Commission. 

MagaU*  Rmmb  SalM. 

Secretary. 

[FR  Doc.  98-28771  Filed  10-27-98;  8:45  am] 

MUMOCOOC  STIS-ai-M 


FEDERAL  MARITIME  COMMISGION 

Notice  of  Agrosmentts)  Filed 

The  Commission  hereby  gives  notice 
of  the  filing  of  the  following 
agreement(s)  under  the  Shipping  Act  of 
1984.  Interested  parties  can  review  or 
obtain  copies  of  agreements  at  the 
Washington.  DC  offices  of  the 
Commission.  800  North  Capitol  Street, 
•  N.W..  Room  962.  Interested  parties  may 
submit  comments  on  an  agreement  to 
the  Secretary,  Federal  Maritime 
Commission,  Washington,  DC  20573. 
within  10  days  of  the  date  this  notice 
appears  in  the  Federal  Register. 
Agreement  No.:  203-011636 
Title:  The  Ancillary  Agreement 
Parties: 
Canadian  Pacific  Management 

(Bermuda)  C'CPML') 
Bollore  Technologies  S.A. 
SCAC  Debnas  Vieljeux— SDV 
Brierley  Investments  Limited 
Union  Shipping  Group  Limited 
Synopsis:  The  proposed  agreement 
authorizes  the  parties  to  not  compete 
with  the  Australia-New  Zealand 
Direct  Line  ("ANZDL")  in  the  trade 
between  the  United  States  and 
Australia,  New  Zealand,  and  adjacent 
islands  in  the  Pacific  Ocean  for  a 
period  of  three  years  in  coimection 
with  the  acquisition  of  ANZDL  by 
CPML.  The  parties  have  requested 
expedited  review. 

Agreement  No.:  224-201062 

Title:  Philadelphia-Penn  Qty  Lease  and 
Operating  Agreement 

Parties: 
Philadelphia  Regional  Port  Authority 
Penn  City  Investments,  Inc. 

Synopsis:  'The  agreement  provides  for  a 
lease  of  certain  piers  as  a  warehouse 
and  as  a  marine  terminal  as  well  as  for 
the  lessee  being  the  exclusive  operator 
of  those  piers.  The  agreement  runs 
through  June  20.  2003. 
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Deted:  October  22, 1998. 

By  Order  of  the  Federal  Maritime 
Commission. 
Joseph  C  Polldng. 
Secretary. 
(FR  Doc.  98-28779  Filed  10-27-98;  8:45  ami 

MUMO  oooE  vras-oi-M 


FEDERAL  RESERVE  SYSTEM 

Fonnations  of,  Acquisitions  by,  snd 
Mergero  of  Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  to  the  Board  for  approval, 
pursuant  to  the  Bank  Holding  Company 
Act  of  1956  (12  U.S.C.  1841  et  seq.) 
(BHC  Act),  Regulation  Y  (12  CFR  Part 
225),  and  all  other  applicable  statutes 
and  regulations  to  become  a  bank 
holding  company  and/or  to  acquire  the 
assets  or  the  ownership  of.  control  of.  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 
banks  and  nonbanldng  companies 
owned  by  the  bank  holding  company, 
including  the  companies  listed  below. 

The  applications  listed  below,  as  well 
as  other  related  filings  required  by  the 
Board,  are  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  The  application  also  will  be 
available  for  inspection  at  the  offices  of 
the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  on  the  standards  eniimerated  in 
the  BHC  Act  (12  U.S.C.  1842(c)).  If  the 
proposal  also  involves  the  acquisition  of 
a  nonbanldng  company,  the  review  also 
includes  whether  the  acquisition  of  the 
nonbanldng  company  complies  with  the 
standards  in  section  4  of  the  BHC  Act. 
Unless  otherwise  noted,  nonbanking 
activities  will  be  conducted  throughout 
the  United  States. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  November  23, 
1998. 

A.  Federal  Reserre  Bank  oi 
Richmond  (A.  Linwood  Gill  m. 
Assistant  Vice  President)  701  East  Byrd 
Street.  Richmond.  Virginia  23261-4528: 

1.  Mason-Dixon  Bancshares.  Inc., 
Westminster.  Maryland;  to  merge  with 
Sterling  Bancorp.  Baltimore.  Maryland, 
and  thereby  indirectly  acquire  Sterling 
Bank  &  Trust  Co.,  Baltimore,  Maryland. 

B.  Federal  Reserve  Bank  of  Chicago 
(Philip  Jackson.  Applications  Officer) 
230  South  LaSalle  Street.  Chicago. 
Illinois  60690-1413: 

1.  Freedom  Holdings.  LC.  West  Des 
Moines.  Iowa;  to  become  a  bank  holding 
oompany  by  acquiring  100  percent  of 


the  voting  shares  of  Freedom  Financial 
Bank.  West  Des  Moines.  Iowa. 

2.  First  American  Credit  Corporation, 
Jewell.  Iowa;  to  become  a  bank  holding 
company  by  acquiring  100  pert»nt  of 
the  voting  shares  of  Freedom  Holdings. 
L.C..  West  Des  Moines,  Iowa,  and 
thereby  indirectly  acquire  Freedom 
Financial  Bank.  West  Des  Moines.  Iowa. 

3.  First  American  Bank  Group,  Ltd., 
Fort  Dodge.  Iowa;  to  acquire  100  percent 
of  the  voting  shares  of  First  American 
Qnedit  Corporation.  Jewell.  Iowa,  and 
thereby  indirectly  acquire  Freedom 
Holdi^.  L.C..  West  Des  Moines.  Iowa, 
and  Freedom  Financial  Bank.  West  Des 
Moines.  Iowa. 

Boaid  of  Governors  of  the  Federal  Reserve 
System,  October  23, 1998. 
Bariiara  R.  Lowrej. 
Associate  Secretary  of  the  Board. 
|FR  Doc.  98-28899  Filed  10-27-98;  8:45  ami 
mmma  oooc  tne^-F 


DEPARTMENT  AND  HEALTH  AND 
HUMAN  SERVICES 

Agsncy  for  Health  Cam  Policy  and 


Notico  of  Senior  Executive  Service 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Meeting  of  the  Advisory  Commitlee  on 
Blood  Safety  and  AvaliabUity 

agency:  Office  of  the  Secretary,  HHS. 
ACnOM;  Notice  of  meeting. 

The  Advisory  Committee  on  Blood 
Safety  and  Availability  will  meet  on 
November  24, 1998,  from  8  a.m.  to  3 
p.m.  The  meeting  will  take  place  in  the 
Empire  Room  of  the  Omni  Shoreham 
Hotel,  2500  Calvert  St..  NW., 
Washington  DC.  20008.  The  meeting 
will  be  entirely  open  to  the  public. 

The  purpose  of  the  meeting  will  be  to 
consider  the  October  8, 1998  Report  of 
the  House  Committee  on  Government 
Reform  and  Oversight  titled.  Hepatitis 
C:  Silent  Epidemic.  Mute  Public  Health 
Response. 

Prospective  speakers  should  notify 
the  Executive  Security  of  their  desire  to 
address  the  Committee  and  should  plan 
for  no  more  than  5  minutes  of  comment. 
FOR  FURTMER  MTORMATION  CONTACT: 
Stephen  D.  Nightingale,  M.D.,  Executive 
Secretary,  Advisory  Committee  on 
Blood  Safety  and  Availability,  Office  of 
Public  Health  and  Safety.  Department  of 
Health  and  Human  Services.  200 
Independence  Avenue  SW.. 
Washington.  DC  20201.  Phone  (202) 
690-5560.  FAX  (202)  690-6584  e-mail 
SNIGHTIN©osophs.dhhs.gov. 

Dated:  October  19, 1998. 
Stsphw  D.  Ntghtingal". 
Executive  Secrettuy,  Advisory  Committee  on 
Blood  Safety  and  Availability. 
[FR  Doc  98-28838  Filed  10-27-98;  8:45  ami 
aajjNQ  cooc  4i«a-i7-M 


The  Agency  for  Health  Care  Policy 
and  Reseitfch  (AHCPR)  announces  the 
appointment  of  members  to  the  AHCTR 
Senior  Executive  Service  (SES) 
Performance  Review  Board  (PRB).  This 
action  is  being  taken  in  aocordanoe  with 
Title  5,  U.S.  Code,  Section  4314(c)(4)  of 
the  Qvil  Service  Reform  Act  of  1978 
which  requires  members  of  perfonnanoe 
review  boards  be  published  in  the 
Federal  Register 

The  function  of  the  PRB  is  to  ensure 
consistency,  stability  and  objectivity  in 
SES  prafonnance  appraisals,  and  to 
make  recommendations  to  the 
Administrator.  AHCPR,  relating  to  the 
perfonnanoe  of  senior  executives  in  the 
Agency. 

The  following  persons  will  serve  on 
the  FY  1999  AHCPR  SES  Performance 
Review  Board: 

Ghairperaoa 

Lisa  A.  Simpson.  M.B..  B.Ch.  Deputy 
Administratcv,  Agency  for  Health  Care 
Policy  and  Reseertii. 

Members 

Douglas  B.  Kamerow,  M.D.,  Director, 
Center  for  Practice  and  Technology, 
Agency  for  Health  Care  Policy  and 
Research 

Gregg.  S.  Meyer,  M.D.,  Director,  Center 
for  Quality  Measurement  and 
Improvement.  Agency  for  Health  Care 
Policy  and  Reseuch 

William  A.  Robinson,  MJ)..  Director, 
Center  for  Quality,  Health  Resources 
and  Services  AdministraticHi 

Evelyn  M.  White,  Deputy  Assistant 
Secretary  for  Humans  Resources. 
Office  of  the  Secretary 

Phyllis  M.  Zucker.  Public  Health 
Advisor.  Immediate  Office  of  the 
Administrator.  Agency  for  Health 
Care  Policy  and  Reseuch 
For  furthOT  information  about  the 

AHCPR  Performance  Review  Board. 

contact  Mr.  Jeffiey  Toven,  AHCPR 

Human  Resources  Management  Staff. 

Executive  Office  Cwiter,  Suite  601,  2101 

East  Jeffersoo  Street.  Rockville. 

Maryland  20852. 
Dated:  October  15. 1998. 

|dh«M.Biii*aig. 

Administrator. 

(FR  Doc  96-28781  Filed  10-27-98;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Ag«ncy  For  Toxic  Substances  and 
DIssass  Registry 

[AT80R-133] 

Availability  of  ttie  Intaragancy 
Workgroup  Document,  a  Draft  Report 
on  Multiple  Chemical  Senaltlvity 
(MCS);  Confection 

A  notice  announcing  the  Availability 
of  the  Interagency  Workgroup 
Document,  A  Draft  Report  on  Multiple 
Chemical  Sensitivity  (MCS)  was 
published  in  the  Federal  Register  on 
August  31.  1998.  (63  FR  46225).  This 
notice  is  corrected  as  follows: 

On  page  46225,  in  the  first  column 
under  DATES,  the  public  comment 
period  should  be  changed  from  October 
30.  1998  to  December  15.  1998. 

On  page  46225.  in  the  first  colimin 
under  AOORCSSES.  second  paragraph, 
please  add  the  MCS  report  is  also 
available  on  the  Environmental  Health 
Policy  Committee's  website:  http:// 
web.heaIth.gov/environment. 

All  other  information  and 
requirements  of  the  August  31. 1998. 
notice  remain  the  same. 

Dated:  October  21, 1998. 
Donna  Garland, 

Acting  Director.  Office  of  Policy  and  External 
Affairs,  Agency  for  Toxic  Substances  and 
Disease  Registry. 
IFR  Doc.  98-28800  Filed  10-27-98;  8:4S  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 


Centers  for  Dli 
Prevention 


Control  and 


Ethics  Sut)commlttee  of  ttw  Advisory 
Committee  to  ttie  Director,  Centers  for 
DIseaae  Control  and  Prevention: 
Meeting 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463),  the  Centers  for  Disease 
Control  and  Prevention  (CDC) 
announces  the  following  subcommittee 
meeting. 

Name:  Ethics  Subcommittee  of  the 
Advisory  Committee  to  the  Director,  CDC. 

Time  and  Date:  9  a.m.-3  p.m.,  November 
23.  1998. 

P/ac0.  CDC,  Building  16,  Room  5126, 1600 
Clifton  Road.  NE.  Atlanta.  Georgia  30333. 

Status:  Open  to  the  public.  limited  only  by 
the  space  available.  The  meeting  room 
accommodates  approximately  25  people. 


PURPOSE;  This  subcommittee  will 
anticipate,  identify,  and  propose  solutions  to 
strategic  and  broad  ethical  issues  facing  CDC 

Matters  To  Be  Discussed:  Agenda  items 
will  include  an  update  from  the  Associate 
Director  for  Science,  Dixie  E.  Snider,  M.D., 
M.P.H.:  a  discussion  on  CDC's  pandemic 
influenza  plan;  and  ethical  consultation  on 
blinded  HIV  serosurveys. 

Agenda  items  are  subject  to  change  as 
priorities  dictate. 

Contact  Person  For  More  Information: 
Linda  Kay  McGowan.  Executive  Secretary, 
Advisory  Committee  to  the  Director,  CDC, 
1600  Qifton  Road,  NE,  M/S  I>-24,  Atlanta, 
Georgia  30333.  Telephone  404/639-7080,  fax 
404/639-7181.  e-mail  llun30cdc.gov. 

Dated:  October  22, 1998. 


Carolyn  |.  RuaaeU. 

Director.  Management  Analysis  and  Services 
Office.  Centers  for  Disease  Control  and 
Prevention  (CDC). 

IFR  Doc.  98-28820  Filed  10-27-98;  8:45  am) 
WLLMO  OOM  41«9-1»^ 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Admlnlatration 

Immunology  Devioaa  Panel  of  the 
Medical  Devicea  Adviaory  Committee: 
Notice  of  Meeting 

AOOICY:  Food  and  Drug  Administration, 
HHS. 

ACTION:  NoUce. 

This  notice  announces  a  forthcoming 
meeting  of  a  public  advisory  committee 
of  the  Food  and  Drug  Administration 
(FDA).  At  least  one  portion  of  the 
meeting  will  be  closed  to  the  public. 

Name  of  Committee:  Immunology 
Devices  Panel  of  the  Medical  Devices 
Advisory  Committee. 

General  Function  of  the  Committee: 
To  provide  advice  and 
recommendations  to  the  agency  on 
FDA's  regulatory  issues. 

Date  and  Time:  The  meeting  will  be 
held  on  November  9. 1998,  9:45  a.m.  to 
5:30  p.m. 

Location:  Corporate  Bldg.,  conference 
room  020B.  9200  Corporate  Blvd.. 
Rockville,  MD. 

Contact  Person:  Louise  E.  Magruder. 
Center  for  Devices  and  Radiological 
Health  (HFZ-440).  Food  and  Drug 
Administration,  2098  Gaither  Rd., 
Rockville.  MD  20850.  301-594-1293.  or 
FDA  Advisory  Committee  Information 
Line.  1-800-741-8138  (301-443-0572 
in  the  Washington,  DC  area),  code 
12516.  Please  call  the  Information  Line 
for  up-to-date  information  on  this 
meeting. 

Agenda:  The  committee  will  discuss, 
make  recommendations,  and  vote  on  a 


premarket  approval  application  for  a 
fluorescence  in  situ  hybridization  assay 
used  in  the  detection  of  amplification  ojf 
the  HER-2/neu  gene  firom  subjects  with 
node  positive,  stage  n  breast  cancer  to 
aid  in  the  assessment  of  response  to 
adjuvant  therapy. 

Procedure:  On  November  9. 1998. 
bom  10:15  a.m.  to  5:30  p.m.,  the 
meeting  is  open  to  the  public.  Interested 
persons  may  present  data,  information, 
or  views,  orally  or  in  writing,  on  issues 
pending  before  the  committee.  Written 
submissions  may  be  made  to  the  contact 
person  by  November  2. 1998.  Oral 
presentations  from  the  public  will  be 
scheduled  between  approximately  10:30 
a.m.  and  11  a.m.  Near  the  end  of  the 
committee  deliberations,  a  30-minute 
open  public  session  will  be  conducted 
for  interested  persons  to  address  issues 
specific  to  the  submission  before  the 
committee.  Time  allotted  for  each 
presentation  may  be  limited.  Those 
desiring  to  make  formal  oral 
presentations  should  notify  the  contact 
person  before  November  2. 1998.  and 
submit  a  brief  statnnent  of  the  general 
nature  of  the  evidence  or  arguments 
they  wish  to  present,  the  names  and 
addresses  of  proposed  participants,  and 
an  indication  of  the  approximate  time 
requested  to  make  their  presentation. 

Closed  Committee  Deliberations:  On 
November  9,  1998,  from  9:45  a.m.  to 
10:15  a.m.,  the  meeting  will  be  closed  to 
the  public  to  permit  FDA  to  present  to 
the  committee  trade  secret  and/or 
confidential  commercial  information  (5 
U.S.C.  552b(c)(4))  regarding  pending 
and  future  device  submissions. 

FDA  regrets  that  it  was  unable  to 
publish  this  notice  15  days  prior  to  the 
November  9. 1998.  Immunology  Devices 
Panel  of  the  Medical  Devices  Advisory 
Committee  meeting.  Because  the  agency 
believes  there  is  some  urgency  to  bring 
this  issue  to  public  discussion  and 
qualified  members  of  the  Immunology 
Devices  Panel  of  the  Medical  Devices 
Advisory  Committee  were  available  at 
this  time,  the  Commissioner  concluded 
that  it  was  in  the  public  interest  to  hold 
this  meeting  even  if  there  was  not 
sufficient  time  for  the  customary  15-day 
public  notice. 

Notice  of  this  meeting  is  given  under 
the  Federal  Advisory  Committee  Act  (5 
U.S.C.  app.  2). 

Dated:  October  22, 1998. 
Michael  A.  Friedman. 
Deputy  Commissioner  for  Operations. 
(FR  Doc.  98-28900  Filed  10-23-98;  3:31  pm) 
mujtta  oooc  4it».oi-r 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Admlnlatration 
[Docket  No.  9eD-«87q 

Global  Harmonization  Taak  Foroa: 
Eaaantial  Pilndplaa  of  Safety  and 
ParfomMnca  of  Medical  Davteaa  on  a 
Global  Baato;  Fhiai  Worfdng  Draft; 
Availability 

AGENCY:  Food  and  Drug  Administration. 

HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  annoimdng  the 
availability  of  a  draft  document  entitled 
"Essential  Principles  of  Safety  and 
Performance  of  Medical  Devices  on  a 
Global  Basis:  Final  Working  Draft" 
(draft  document).  This  draft  document 
has  been  prepared  by  members  of  the 
Global  Harmonization  Task  Force 
(OHTF),  study  group  1  on  product 
approval  issues  and  requirements.  The 
draft  document  is  intended  to  provide 
informati<Hi  only  and  represents  a 
harmonized  proposal.  Elements  of  the 
approach  set  forth  in  this  dociunent  may 
not  be  consistent  with  current  U.S. 
regulatory  requirements.  FDA  is 
requesting  comments  on  this  draft 
document. 

DATES:  Written  comments  by  January  26, 
1999.  After  the  close  of  the  comment 
period,  written  comments  may  be 
submitted  at  any  time  to  Kimber  C 
Richter  (address  below). 
ADDRESSES:  Submit  written  comments 
on  the  draft  docimient  to  the  Dockets 
Management  Branch  (HFA-305),  Food 
and  Ekrug  Administration.  5630  Fishers 
Lane.  rm.  1061.  Rockville.  MD  20852. 
Onnments  should  be  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document.  If  you  do  not 
have  access  to  the  World  Wide  Web 
(AVWW).  submit  written  requests  for 
single  copies  on  a  3.5"  diskistte  of  the 
draft  document  entitled  "Essential 
Principles  of  Safety  and  Performance  of 
Medical  Devices  on  a  Global  Basis;  Final 
Woiking  Draft"  to  the  Division  of  Small 
Manufacturers  Assistance  (HFZ-220). 
Center  for  Devices  and  Radiological 
Health,  Food  and  Drug  Administration. 
1350  Piccard  Dr..  Rockville.  MD  20850. 
Send  two  self-addressed  adhesive  labels 
to  assist  that  office  in  processing  your 
requests,  or  fax  your  request  to  301- 
443-8818.  See  the  SUPPLEMENTARY 
INFORMATION  section  for  information 
on  electronic  access  to  this  draft 
document. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kimber  C  Richter.  Office  of  Device 


Evaluation  (HFZ-400).  Center  for 
Devices  and  Radiological  Health.  Food 
and  Drug  Administration.  9200 
Corporate  Blvd..  Rockville.  MD  20850. 
301-594-2022. 
8UPf>LBIBITARY  MFORMATKM: 

I.  Background 

FDA  has  participated  in  a  number  of 
activities  to  promote  the  international 
harmonization  of  regulatory 
requirements,  as  described  in  an  FDA 
notice  on  these  activities  published  in 
the  Federal  Register  of  October  1 1 .  1995 
(60  FR  53078).  As  part  of  this  effort. 
FDA  has  been  actively  involved  since 

1992  with  GHTF.  GHTF  has  fomied  four 
study  groups  to  draft  documents  and 
cany  am  other  activities  designed  to 
faciUtate  global  harmonization.  The 
purpose  of  this  notice  is  to  seek  public 
comments  on  a  draft  docmnent  uiat  has 
been  prepared  by  one  of  the  GHTF  study 
groups. 

Study  group  1  was  formed  in  January 

1993  and  was  originally  tasked  Mdth 
identifying  divergence  between  various 
regulatory  systems.  In  1995.  the  group 
was  asked  to  propose  areas  of  premarket 
device  regulation  and  possible 
guidances  or  other  documents  that 
could  lead  to  harmonization  of 
requirements.  As  a  result  of  their  efforts, 
this  group  has  developed  a  draft 
document  entitled  "Essential  Principles 
of  Safety  and  Performance  of  Medical 
Devices  on  a  Global  Basis;  Final 
Working  Draft."  which  suggests  a 
minimum  harmonized  set  of 
expectations  that  medical  devices 
worldwide  should  meet.  It  is  not 
intended  to  exclude  country-specific 
requirements  or  higher  standards  that 
already  exist.  It  may  be  used  by 
governments  developing  new  systems 
for  premaricet  regulation  of  devices.  This 
draft  document  also  provides 
harmonized  language  for  study  group  1 
to  build  on  as  they  develop  further 
guidance  dociunents.  and  may 
ultimately  be  adapted  in  place  of 
country  or  region-specific  language  in 
existing  systems. 

The  orut  document  is  presented  for 
review  and  comment  so  diat  industry 
and  other  membere  of  the  public  may 
express  their  views  regarding  global    > 
harmonization  of  premarket  r^ulation 
of  medical  devices. 


Woridng  Draft."  device  safiaty  alerts. 
Federal  Register  reprints,  information 
on  premarket  submissions  (including 
lists  of  approved  applications  and 
manufacturers'  addresses),  small 
manufactuTCTs'  assistance,  infcwmation 
on  video-iHiented  conferencing  and 
electronic  submissions,  mammography 
mattera.  and  other  device-oriented 
information.  The  CDRH  home  page  may 
be  accessed  at  http://www.fda.gov/cdrh. 

m.  Conunenta 

Interested  pmsons  may.  on  or  before 
January  26. 1999.  submit  to  the  Dockets 
Management  Branch  (address  above) 
writtm  comments  regarding  the  draft 
document  Two  copies  of  any  comments 
are  to  be  submitted,  except  that 
individuals  may  submit  one  copy. 
Comments  are  to  be  identified  with  the 
docket  numbo'  found  in  bradcets  in  the 
heading  of  this  document  and  with  the 
full  title  of  the  document  The  draft 
document  and  received  oonunents  may 
be  seen  in  the  Dockets  Management 
Branch  between  9  ajn.  end  4  p.m.. 
Monday  through  Friday. 

After  January  26. 1999,  written 
comments  regarding  the  draft  document 
may  be  submitted  at  any  time  to  the 
contact  person  (address  above). 

Dated:  October  1998. 


D.B. 

Director,  Center  for  Devices  and  Badiologfcal 
Health. 

(FR  Doc  98-28833  Filad  10-27-48;  8:45  ami 
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n.  Electronic  Ac 

Persons  interested  in  obtaining  a  copy 
of  the  draft  document  may  also  do  so 
using  the  WWW.  CDRH  maintains  an 
entry  on  the  WWW  for  easy  access  to 
the  Web.  Updated  on  a  regular  basis,  the 
CDRH  home  page  includes  "Essential 
Principles  for  Safety  and  Performance  of 
Medical  Devices  on  a  Global  Basis;  Final 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Care  Financing  AdnMaitoaifofi 
(Documant  Mantlflen  HCFA-0«iq 

Agency  Infonnation  Cdadfon 
Acnvmaa:  nopoaaa  uoaacaon, 
Conwiant  Ra^uaat 

AGENCY:  Health  Care  Financing 
Administration.  HHS. 

In  compliance  with  the  requirement 
of  section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995,  the 
HcMilth  Care  Financing  Administration 
(HCFA).  Department  of  Health  and 
Human  Services,  is  publishing  the 
following  summary  of  proposed 
collections  for  public  commmt. 
Interested  persons  are  invited  to  send 
comments  regarding  this  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including  any 
of  the  following  subjects:  (1)  The 
necessity  and  utility  of  the  proposed 
information  collection  for  the  proper 
performance  of  the  agency's  functions: 
(2)  the  accuracy  of  the  estimated 
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burden:  (3)  ways  to  enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected:  and  (4)  the  um  of 
automated  collection  techniques  or 
other  forms  of  information  technology  to 
minimize  the  information  collection 
burden. 

Type  of  Information  Collection 
Request:  Extension  of  a  currently 
approved  collection:  Title  of 
Information  Collection:  Annual  Early 
and  Periodic  Screening.  Diagnostic,  and 
Treatment  Services  (EPSDT) 
Participation  Report  and  Supporting 
Regulations  in  42  CFR  441.60:  Fonn 
No.:  HCFA-416  (OMB  0938-0354):  Use: 
States  are  required  to  submit  an  annual 
report  on  the  provision  of  EPSDT 
services  to  HCFA  pursuant  to  section 
1902(a)(43)  of  the  Social  Security  Act. 
These  reports  provide  HCFA  wiUi  data 
necessary  to  assess  the  effectiveness  of 
State  EPSI>T  programs.  It  is  also  helpful 
in  developing  trend  patterns,  national 
projections,  responding  to  inquiries,  and 
determining  a  State's  results  in 
achieving  its  participation  goal: 
Frequency:  Annually:  Affected  Public: 
State.  Local  or  Tribal  Government: 
Number  of  Respondents:  56:  Total 
Annual  Responses:  56:  Total  Annual 
Hours:  1.568. 

To  obtain  copies  of  the  supporting 
statement  and  any  related  forms  for  the 
proposed  paperwork  collections 
referenced  above,  access  HCFA's  Web 
Site  address  at  http://www.hcfa.gov/ 
reg8/prdact95.btm,  or  E-mail  your 
request,  including  your  address,  phone 
number.  OMB  number,  and  HCFA 
document  identifier,  to 
PaperworkOhcfa.gov,  or  call  the  Reports 
Cleirance  Office  on  (410)  786-1326. 
Written  comments  and 
recommendations  for  the  proposed 
information  collections  must  be  mailed 
within  60  days  of  this  notice  directly  to 
the  HCFA  Paperwork  Clearance  Officer 
designated  at  the  following  address: 


HCFA.  Office  of  Information  Services. 
Security  and  Standards  Group.  Division 
of  HCFA  Enterprise  Standards. 
Attention:  Louis  Blank.  Room  N2-14- 
26,  7500  Security  Boulevard,  Baltimore, 
Maryland  21244-1850. 

Dated:  October  15. 1998. 
John  P.  Burke  m, 

HCFA  Reports  Cleamnce  Officer,  HCFA  Office 
of  Information  Services,  Security  and 
Standards  Group,  Division  of  HCFA 
Enterprise  Standards. 

IFR  Doc.  98-28834  Filed  10-27-98;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

HMRh  Car*  nnancing  Admlnlatration 

[HCFA-1036-CN1 
RiNO03S-AI13 

Madlcare  Program;  Schadulaa  of  Par* 
Vlattand  Par«ananclary  UmNationa 
on  Homa  HaaNh  Agency  Coata  for  Coat 
napoTtlng  Parloda  Beginning  on  or 
After  October  1, 1998;  Correction 

AQENCY:  Health  Care  Financing 
AdministraUon  (HCFA).  HHS. 
ACTION:  Correction  of  notice  with 
comment  period. 

SUMMARY:  In  the  August  11. 1998  issue 
of  the  Federal  Register  (63  FR  42912). 
we  published  a  notice  with  comment 
period  setting  forth  revised  schedules  of 
limitations  on  home  health  agency  costs 
that  may  be  paid  under  the  Medicare 
program  for  cost  reporting  periods 
bediming  on  or  after  October  1. 1998. 
This  docimient  corrects  technical  and 
typographical  errors  made  in  that 
docimient.' 

EFFECTIVE  DATE:  October  1. 1998. 
FOR  FURTHER  MFORMATKM  CONTACT: 
Cathy  Johnson.  (410)  786-5241. 


SUPPLEMENTARY  INFORMATION: 
Background 

In  the  August  11. 1998  notice,  we 
announced  the  limitations  for  home 
health  agencies  for  cost  reporting 
periods  beginning  on  or  after  October  1. 
1998.  including  the  per-visit  limitations. 
In  publishing  table  3A.  Type  of  Visits, 
setting  forth  the  per-visit  limitations  by 
type,  we  inadvertently  transposed  the 
MSA  and  non-MSA  cost  limit  numbers. 
This  docxmient  corrects  that  error.  The 
inadvertent  transposition  of  these  cost 
limits  resulted  in  the  need  to  correct  the 
examples  and  tables  that  rely  on  the 
limits.  This  document  corrects  the 
examples  and  tables  and  corrects  other 
technical  and  typographical  errors. 
Therefore,  we  are  making  the  following 
corrections: 

Correction  of  Errora 

1.  On  page  42923.  in  column  3.  the 
last  six  lines  are  corrected  to  read  as 
follows: 

a.  Urban  skilled  nursing  per-visit 
labor  portion 

$74.13  X  1.0145693  =  $75.21 
b.  Urban  skilled  nursing  per-visit 

nonlabor  portion 
S20.84  X  1.0145693  -  $21.14 

2.  On  page  42924.  in  the  chart  entitled 
"Computation  of  Revised  Per-visit  for 
Occupational  Therapy."  in  line  1. 

"  $123.05"  is  corrected  to  read 
"$108.10,"  and.  in  line  3.  "$123.94"  is 
corrected  to  read  "$108.88." 

3.  On  page  42924.  in  the  chart  entitled 
"Computation  of  Revised  Per- 
Beneficiary  Limitations  for  an  HHA 
With  a  1994  Base  Period",  in  the  last 
line.  "$5,521.72"  is  corrected  to  read 
"5.421.72". 

4.  On  page  42925.  the  chart  entitled 
"Determining  the  Aggregate  Per- Visit 
Limitation"  is  corrected  in  its  entirety  to 
read  as  follows: 


Determining  The  Aggregate  Per-Visit  Umitatkdn 

- 

Arett^lype  o(  visit 

Numberol 
visits 

Per-visit 
limit  (') 

Total  limit 

08M8S-/US4; 

Skilled  nursiiiQ 

. — . ~.... 

11,550 
4.300 
8.900 

5,000 
2,300 
4.300 

94.93 

107.21 

43.83 

87.18 
97.68 
36.41 

1.096.442 

P(iw«v>j>l  tfMtranw 

461.003 

Home  health  aide               

389.998 

Rural  Texas: 

SkiHed  nursino           

435.900 

Phv^iCAl  thATADV                                                                        - — .—*—*. 

224,664 

HnmA  hAAlth  akte 

156,563 

Aggregate  hfnitation 

2.764.570 

V)  The  per-visit  has  been  adjusted  by  the  appropriate  wagenndex  and  the  budget  neutrality  adjustment  factor  of  1.03. 
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5.  On  page  42925  Table  3 A  is 
corrected  in  its  entirety  to  read  as 
follows: 

Table  3A.— Per-Visit  Limitations  Type  of  Visjt 


Per-visit  lim- 
iation 


Labor  por- 
tion 


portion 


MSA  (NECMA)  kxation: 

Skilled  nursing  care 

Ptiysnal  Itierapy 

Speech  therapy 

Occupatnnal  therapy  .... 
MedKal  social  services 

Home  health  aide 

NonMSA  kicaUon: 

Skilled  nursing  care 

Ptiysical  ttierapy  .~ 

Speech  therapy  

Occupatnnal  therapy  ... 
Medical  social  sennces 
Home  health  aide 


$94.97 
107.26 
107.97 
108.15 
130.69 
43.84 

108.17 
121.14 
126.52 
123.10 
167.78 
45.16 


$74.13 
83J6 
83.99 
64J06 

101.38 
34.21 


98.82 
103.01 

99.81 
136.78 

36.88 


$20.84 
23.7C 
23J8 
24.10 
29.31 
9.63 

19.73 
22.32 
23.51 
23.29 
31.00 
8.28 


6.  On  page  42926.  in  Table  3A.  imder 
the  heading  "Location"  the  following 
corrections  are  made: 

a.  In  column  1.  line  3,  "Coimty  of 
Hawaii"  is  corrected  to  read  "County  of 
Honolulu". 

b.  In  column  2.  line  5.  "1.2225"  is 
corrected  to  read  "1.225". 

7.  On  page  42935.  in  the  chart  entitled 
"Impact  of  the  IPS  HHA  Limits. 
Effective  10/1/98".  the  number  "12.3"  is 
moved  from  the  first  column  to  the  last 
column  of  the  previous  line. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.773  Medicare — ^Hospital 
Insurance) 

Dated:  October  9, 1998. 
Midiael  W.  Carleton. 
Acting  Deputy  Assistant  for  Information 
Resources  Management. 
IFR  Doc.  98-28839  Filed  10-27-98;  8:45  am) 
aajJNO  coca  412o-*i-p 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Subatance  AiNJse  and  Mental  Health 
Servicea  Admlnlatration 

Agency  Information  Collection 
Activitiea:  Propoaed  Collection: 
Comment  Requeat 

In  compliance  with  section 
3506(c)(2)(A)  of  the  Paperwork 


Reduction  Act  of  1995  concerning 
opportunity  for  public  comment  on 
proposed  collections  of  information,  the 
Substance  Abuse  and  Mental  Health 
Services  Administration  will  publish 
periodic  summaries  of  proposisd 
projects.  To  request  more  information 
on  the  proposed  projects  or  to  obtain  a 
copy  of  the  information  collection 
plans,  call  the  SAMHSA  Reports 
Clearance  Officer  on  (301)  443-7978. 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collections  of  infcnmation 
are  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  biuden  of  the  proposed  collection 
of  information;  ways  to  enhance  the 
quahty.  utility,  and  clarity  of  the 
information  to  be  collected;  and  (d) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or  * 
other  forms  of  information  technology. 

Proposed  Project:  GPRA  Client 
Outcomes  for  the  Substance  Abuse  and 
Mental  Health  Services  Administration 
(SAMHSAh-NEW— The  mission  of  the 
Substance  Abuse  and  Mental  Health 
Services  Administration  (SAMHSA)  is 
to  improve  the  efl'ectiveness  and 
efficiency  of  substance  abuse  and 


moital  health  treatment  and  prevention 
services  across  the  United  States.  All  of 
SAMHSA 's  activities  are  «*— «g~*^  to 
ultimately  reduce  the  gap  in  the 
availability  of  substance  abuse  and 
mental  health  services  and  to  improve 
their  effectiveness  and  efficiency.  Data 
will  be  collected  from  all  of  SAMHSA- 
funded  grants  and  contracts  receiving 
initial  funding  in  Fiscal  Year  1998  and 
later  years  where  client  outcomes  are  to 
be  assessed  at  intake  and  post-treatment. 
SAMHSA-funded  projects  will  be 
required  to  submit  this  data  as  a 
contingency  for  their  award.  The 
analysis  of  the  data  will  also  help 
determine  whether  the  goal  of  reducing 
health  and  social  costs  of  drug  use  to  the 
public  is  being  achieved. 

The  primary  purpose  of  the  proposed 
data  collection  activity  is  to  meet  the 
reporting  requirements  of  the 
Government  Performance  Review  Act 
(GPRA)  (Pub.  L.  103-62)  by  allowing 
SAMHSA  to  quantify  the  effiects  and 
accomplishments  of  SAMHSA 
programs.  In  addition,  the  data  will  be 
useful  in  addressing  goals  and 
objectives  outlined  in  ONDCP's 
Performance  Measures  of  Effectiveness. 
Following  is  the  estimated  annual 
response  burden  for  this  effort. 


NumtMrof 


Responses/ 
client 


Hours/ 
response 


Annual 
burden 


Center  for  SutKtance  Atxjse  Treatment 
Center  for  Substance  Abuse  Prevention 
Center  for  Mental  Health  Services 


15.000 
30.000 
27.000 


.33 

.33 
.33 


5.000 

10.000 
9.000 


TOTAL 


72.000 


24.000 
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Send  comments  to  Nancy  Peaice, 
SAMHSA  Reports  Clearance  Officer, 
Room  16-105.  Parklawn  Building.  5600 
Fishers  Lane,  Rockville.  MD  20857. 
Written  comments  should  be  received 
within  60  days  of  this  notice. 

Dated;  October  21.1 998. 
Richard  Kopanda. 

Executive  Officer,  Substance  Abuse  and 
Mental  Health  Services  Administration. 
IFR  Doc.  9»-28818  Filed  10-27-98:  8:45  am] 
coot  4MS-»# 


DEPARTMENT  OF  THE  INTERIOR 
BurMHJ  of  Indian  Affaire 
NoUca  of  Partial  SaMamant  and 


AOENCY:  Bureau  of  Indian  Affairs. 
Interior. 

ACTION:  Notice. 


t:  Notice  of  the  Proposed  Partial 
Settlement  and  Hearing  is  being  mailed 
to  each  class  member.  The  notice  is  set 
forth  below.  It  consists  of  nine  parts  and 
describes  the  purpose,  general  nature  of 
claim  and  action,  definition  of  the  class, 
the  proposed  settlement  agreement, 
proposed  deductions,  payment  and 
distribution  of  the  Common  Fund, 
dismissal  and  release  of  settled  claims, 
right  to  object,  examination  of  papers 
and  additional  information. 

FOR  FURTMiR  INFORMATION  CONTACT: 
Class  Counsel:  Michael  P.  Gross,  Lead 
Counsel,  Law  Offices  of  Michael  P. 
Gross.  347  East  Palace  Avenue,  Post 
Office  Box  1447,  Santa  Fe,  New  Mexico 
87504-1447.  Telephone  number  (505) 
988-8979.  Facsimile:  (505)  983-7508.  E- 
Mail  address:  mpgross@santa-fe.net;  or 
Co-Counsel:  C.  Bryant  Rogers,  Roth, 
VanAmbei^.  Rogers,  Ortiz,  Fairbanks  & 
Yepa.  LLP,  Post  Office  Box  1447,  Santa 
Fe.  New  Mexico  87504-1447.  Telephone 
number  (505)  988-8979. 

SUPPUMDITARY  mFORMATION:  The 
Notice  of  Proposed  Partial  Settlement 
and  Hearing  in  Ramah  Navajo  Chapter, 
for  itself  and  on  behalf  of  a  class  of 
persons  who  are  similarly  situated  v. 
Bruce  Babbitt,  Secretary  of  the  Interior, 
Kevin  Cover,  Assistant  Secretary  for 
Indian  Affairs,  Robert  /.  Williams, 
Acting  Inspector  General,  U.S. 
Department  of  the  Interior,  and  the 
United  States  of  America  (No.  CIV90- 
0957  LH/WWD).  before  the  United 
States  District  Court  for  the  District  of 
New  Mexico,  reads  as  set  forth  below. 


Dated:  Octolter  22. 1998. 
Bettia  RiHhii«. 
Acting  Director,  Office  of  Tribal  Services. 

Ramah  Nava|o  Chapter,  fior  Itself  and 
on  Behalf  of  a  Claaa  of  Persons  Who  Are 
Similarly  Situated  ▼.  Bruce  Babbitt. 
Secretary  of  the  Interior.  Kevin  Cover. 
Assistant  Secretary  for  Indian  Affairs. 
Robert  J.  Williams,  Acting  Inspector 
General,  U.S.  Department  of  the 
Interior,  and  the  United  States  of 
America  (No.  CIV90-O957  LH/WWD) 

Notice  of  Proposed  Partial  Settlement 
and  Hearing  as  a  Contractor,  Grantee  or 
Compactor  under  the  Indian  Self- 
Determination  and  Education 
Assistance  Act  (Pub.  L.  93-638),  as 
amended,  you  may  be  entitled  to  a 
payment  firom  a  proposed  partial 
settlement  in  this  case.  Important  legal 
rights  are  involved  and  you  should  read 
this  notice  carefully  and  confer  with 
your  own  legal  counsel. 

/.  Purpose  of  This  Notice 

A  proposed  partial  settlement  of 
damage  claims  for  certain  shortfalls  in 
indirect  costs  (contract  support)  on 
Indian  Self-Determination  and 
Education  Assistance  Act  (ISDEAA) 
contracts,  grants  or  compacts  for  Fiscal 
Years  1989  through  1993  have  been 
agreed  upon  by  the  Plaintiffs  and 
Defendants  in  the  above-styled  class 
action  now  pending  in  the  United  States 
District  Court  for  the  District  of  New 
Mexico.  The  purpose  of  this  Notice  is  to 
inform  each  Class  Member  about  the 
proposed  partial  settlement  including 
the  amount  of  the  settlement,  who  is  a 
Class  Member,  how  the  settlement 
amount  will  be  distributed,  which 
claims  are  being  settled  and  released, 
how  to  participate  in  the  settlement, 
what  the  settlement  proceeds  may  be 
used  for,  how  to  object  to  the  settlement 
hnd  application  for  attorney's  fees  if  you 
wish,  and  how  to  get  more  information. 
A  hearing  on  the  proposed  partial 
settlement  and  application  for  attorney's 
fees  and  expenses  is  scheduled  for  1:30 
p.m.  on  December  2, 1998,  at  the  U.S. 
Courthouse  and  Office  Building,  5th 
Street  and  Gold  Avenue,  NW, 
Albuquerque,  New  Mexico,  before  the 
Honorable  C.  Le  Roy  Hansen,  District 
Judge.  [The  Federal  District  Court  is 
scheduled  to  move  to  new  quarters  at 
4th  Street  and  Lomas  Boulevard  in 
Albuquerque  some  time  in  November. 
To  be  certain  of  the  location  for  this 
hearing  please  call  the  Clerk's  Office  at 
(505)  248-8052.]  Please  do  not  contact 
the  court  or  the  court  clerk  concerning 
this  Notice  or  the  Lawsuit,  except  as 
otherwise  provided  herein. 


n.  General  Nature  of  the  Claim  and  the 
Action 

In  October  1990,  following  enactment 
of  the  1988  amendments  to  ISDEAA 
Pub.  L.  100-472,  the  Ramah  Navajo 
Chapter  (RNC)  filed  this  Action  to 
recover  unpaid  indirect  costs  (IDC)  from 
the  BIA  on  its  Pub.  L  93-638  contracts. 
The  claim  arose  when,  despite  these 
amendments,  the  BIA  failed  to  adjust  its 
method  for  computing  RNC's  indirect 
cost  rate  based  on  OMB  Circular  A-87. 
That  method  required  inclusion  of 
funding  from  other  federal  agencies  in 
the  direct  cost  base,  which  in  turn 
produced  a  lower  IDC  rate  with 
consequent  reduction  in  IDC  recovery 
contrary  to  the  provisions  of  Pub.  L. 
10O-472. 

After  certifying  a  class  action,  the 
District  Coiut  dismissed  Plaintiffs' 
claims  by  granting  the  Government's 
motion  for  sununary  judgment. 
Plainti^  appealed.  On  May  8, 1997,  the 
United  States  Court  of  Appeals  for  the 
Tenth  Circuit  reversed  and  remanded 
the  case  for  determination  of  damages 
and  injunctive  relief.  Ramah  Navajo 
Chapter  V.  Lujan,  112  F.  3d  1455  (10th 
Or.  1997). 

Since  September  1997,  the  parties 
have  been  engaged  in  settlement 
negotiations.  They  have  formally  met 
over  seven  times  in  Washington,  D.C. 
New  Mexico  and  elsewhere,  each 
occasion  averaging  two  or  more  days, 
and  have  conferred  informally 
throughout.  For  the  break-through 
session  in  Tempo.  Arizona,  the  parties 
jointly  retained  a  private  mediator.  The 
session  lasted  four  days.  Observers  to 
the  negotiations  included 
representatives  from  the  National 
Congress  of  American  Indians  (NCAI). 
the  United  South  and  East  Tribes,  Inc. 
(USET),  and  the  Oglala  Sioux  Tribe.  In 
addition,  from  October  1997  through 
September  1998,  Class  Counsel  attended 
several  conferences  sponsored  by  NCAI, 
USET,  the  self-governance  tribes,  the 
IHS  woric  group  on  contract  support,  the 
Billings  Area  iVibal  Chairmen's 
organization,  and  the  Bureau  of  Indian 
Afiiairs  Budget  Review  Meeting  in  Palm 
Springs,  California.  Counsel  also  met 
with  individual  tribes  in  an  effort  to 
keep  the  class  informed  of  the  progress 
of  negotiations  and  to  seek  input  on  the 
propped  agreement.  Major  law  firms  in 
the  Indian  law  field  have  also  been  kept 
informed  and  were  consulted  about  the 
negotiations  and  final  form  of 
agreement.  Additionally,  Class  Counsel 
have  been  involved  in  discussions  with 
Congressional  Committees  about  the 
settlement  and  are  participating  in 
meetings  sponsored  by  NCAI  on  indirect 
costs/contract  support,  aiming  toward 
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reforms  of  the  entire  indirect  cost 
system. 

in.  Definition  of  the  Class 

The  class  consists  of  aU  Indian  tribes 
and  entities  which  have  contracted, 
received  grants,  or  compacted  imder 
ISDEAA  with  the  Biueau  of  Indian 
AfEairs  at  any  time  since  the  beginning 
of  Fiscal  Year  1989  (October  1. 1988) 
and  which  had  an  indirect  cost  rate 
agreement  with  the  Office  of  Inspector 
General  of  the  Department  of  the 
Intfflior  or  a  lump  sum  agreement  for 
contract  support  with  the  BIA.  Only 
Class  Members  in  existence  prior  to  the 
end  of  Federal  Fiscal  Year  1993  are 
eligible  for  a  distribution  from  this 
settlement,  although  ne%ver  Class 
Members  may  be  eligible  for  shares  in 
a  future  settlement  or  judgment,  if  any. 

Four  tribes  filed  timely  notices  of 
their  desire  to  opt-out  of  the  action  and, 
therefore,  were  not  a  part  of  the  Class 
when  the  Tenth  Circuit  issued  its 
decision.  These  are  the  Navajo  Nation, 
the  Confederated  Tribes  of  Siletz.  the 
Eastern  Shoshone  Tribe,  and  the  White 
Mountain  Apache  Tribe.  The  first  three 
of  these  tribes  have  filed  motions  to  be 
readmitted  to  the  class.  Their  motions 
are  still  pending.  None  of  the  opt-out 
tribes  will  participate  in  or  be  bound  by 
the  proposed  settlement.  The  proposed 
settlement  agreement  provides  that 
should  Defendants  and  Plaintifb  agree 
to  reentry  of  the  opt-outs  into  the  class 
they  will  do  so  only  on  condition  that 
there  be  (1)  no  dilution  of  the  common 
fund  provided  by  the  settlement  for 
existing  Class  Members,  (2) 
proportionate  sharing  of  costs,  fees  and 
expenses  by  the  readmitted  opt-outs, 
and  (3)  no  preferential  treatment  for  any 
of  the  opt-outs. 

Only  new  Class  Members  (those  who 
became  Class  Members  after  April  12. 
1994)  may  opt-out  of  the  Class  at  this 
time.  To  do  so  they  must  actually  file  a 
notice  to  opt-out  with  the  court  within 
thirty  (30)  days  of  the  mailing  of  this 
notice,  or  the  date  of  newspaper 
publication  of  this  notice,  whichever  is 
later,  and  serve  a  copy  on  Defendants' 
and  Plaintiffs'  legal  counsel  whose 
names  and  addresses  appear  at  the  end 
of  this  Notice.  In  such  event,  the  opt-out 
entity  shall  not  be  boimd  by  or  receive 
any  benefits  from  any  judgment  or  order 
for  relief  which  may  be  determined 
during  the  balance  of  this  case.  All  Class 
Members,  except  new  Class  Members 
who  timely  file  a  notice  to  opt-out.  shall 
be  bound  by  this  proposed  Partial 
Settlement  Agreement,  if  approved, 
including  the  Release,  and  by  any 
rulings,  orders  or  judgments  in  the  case 
whi<±  may  be  entered  in  future. 


IV.  The  Proposed  Settlement  Agreement 

This  is  a  partial  settlement  of 
Plaintiffs'  Cause  of  Action  covering  only 
the  years  FY  1989  through  FY  1993.  All 
claims  of  any  nature  which  arose  or 
arise  after  FY  1993  are  not  part  of  this 
settlement  and  are  not  to  be  released. 

By  terms  of  the  proposed  Partial 
Settlement  Agreement,  the  Defendants 
agree  to  entry  of  a  judgment  against 
them  in  the  amount  of  Seventy-Six 
Million  tVo  Hundred  Thousand  Dollars 
and  No  Cents  ($76,200,000.00).  plus 
pre-judgment  interest  on  this  amount 
from  July  1, 1998.  until  the  date  the 
judgment  approving  the  settlement  is 
entered  at  the  interest  rate  set  by  the 
Contract  Disputes  Act  ("CDA"),  all  of 
which  is  the  "judgment  amount". 
Thereafter,  post-judgment  interest  will 
accrue  on  the  combined  total  of  the 
judgment  amount  plus  accrued  CDA 
interest  at  the  post-judgment  interest 
rate  set  by  statute.  Because  of  its 
initiative  in  bringing  this  case,  its  risk 
of  nonrecovery  of  litigation  expenses  it 
incurred,  and  for  advancing  the  public 
interest,  the  named  Plaintiff  Ramah 
Navajo  Chapter  will  receive  a  lump  sum 
paym«it  from  the  class  common  fund  of 
$400,000.00  plus  interest  as  its  fiill 
share  fitim  the  judgment  amoiuit  This 
sum  represents  the  named  Plaintiff's 
actual  shortfall  in  indirect  costs  for  the 
settlement  years  plus  expenses  in 
coimection  with  the  case.  The 
remaining  amount  of  $75,800,000.00, 
plus  accrued  interest,  is  the  Gross 
Common  Fund.  The  remainder  of  the 
judgment  amount  after  deduction  of  the 
RNC  lump  sum  payment  shall  be 
reduced  by  the  fees,  costs  and  expenses 
approved  by  the  court.  After  these 
deductions  the  remaining  balance  will 
be  the  Net  Common  Fund  available  for 
distribution  to  all  other  Class  Members. 

Proceeds  from  the  settlement  received 
by  Class  Members  may  be  used  for  any 
lawful  purpose  or  expenditure  (direct  or 
indirect)  which  would  be  permitted 
imder  any  self-determination  contract 
under  Section  102  of  ISDEAA.  as 
amended.  Ramah  Navajo  Chapter  is 
permitted,  consistent  with  its  or^ganic 
dociunents,  to  expend  any  or  all  of  the 
sums  it  receives  from  the  settlement  iSs 
authorized  by  ISDEAA. 

By  operation  of  law  this  settlement 
will  be  paid  from  the  Judgment  Fund 
pursuant  to  31  U.S.C  Sec.  1304  and  41 
U.S.C  Sec.  612.  No  issue  or  claim 
concerning  any  possible  payback  of  the 
Judgment  Fund  under  41  U.S.C  612(c) 
is  part  of  the  Settled  Claims  which  are 
to  be  released.  The  Partial  Settlement 
Agreement  includes  a  detailed 
description  of  this  matter  including 
Plaintiffs'  position  that  no  payback 


coidd  be  legally  or  equitably  required 
from  tribal  programs,  and  Defendants' 
statonent  that  the  issue  is  not  ripe  and 
their  expression  of  shared  concern.  The 
agreement  obligates  the  Government  to 
take  actions  to  support  reasonable 
efforts  to  minimize  or  eliminate  this 
possible  problem.  Defendants  also  bind 
themselves  not  to  make  a  payback  if  not 
required  to  do  so  and  to  give  advance 
notice  to  Class  Counsel  and  publish  in 
the  Federal  Register  any  decision  to  pay 
back  the  Judgment  Fund. 

V.  Proposed  Deductions 

Under  the  terms  of  the  proposed 
Partial  Settlement  Agreement  the 
Judgment  Amount  will  first  be  reduced 
by  the  Ramah  Navajo  Chapter's  separate 
settlmnent  of  $400,000.00  plus  accrued 
interest.  That  amoimt  shall  be  paid 
without  deduction  to  the  RNC  in 
recognition  of  its  initiative  in  filing  this 
suit,  pursuing  and  sustaining  the  suit, 
incurring  the  risk  of  non-reimbursement 
of  its  expenses  in  the  suit,  and 
vindicating  the  public  policy  of  The 
Indian  Self-Determination  Act.  The 
resulting  Gross  Common  Fund  will  be 
further  reduced  as  follows: 

1.  $250,000  will  be  contracted  by  the 
Class  to  NCAI  for  the  purpose  of 
conducting  a  study  of  the  entire  issue  of 
indirect  costs  and  contract  support  as  it 
relates  to  ISDEAA.  The  terms  and 
conditions  of  this  award  will  be 
negotiated  in  good  fiuth  by  Class 
Counsel  and  NCAI,  with  Class  Coimsel 
having  the  right  to  audit  the 
expenditures  of  NCAI  for  this  study. 

2.  A  Resove  of  $1,000,000  will  also 
be  deducted  to  pay  the  actual  and 
estimated  costs  to  distribute  the  Net 
Common  Fund.  Class  Counsel  will 
retain  an  independent  CPA  firm  to 
manage  the  distribution  and  allocation. 
After  such  distribution,  the  court  will 
determine  whether  there  is  enough 
money  in  the  Reserve  to  warrant  a 
second  distribution  to  the  class.  If  there 
is.  the  same  method  used  in  the  initial 
distribution  tvill  be  emplo)red.  If  the 
court  concludes  that  there  is  not  enough 
m(mey  to  make  a  second  distributicm 
economically  feasible  it  will  determine, 
on  application,  whether  and  how  any 
money  remaining  in  the  Reserve  should 
be  di^ursed  and  to  whom  (an 
intertribal  oi^ganization  or  charity).  The 
Reserve  will  be  augmented  on  a 
mcmthly  basis  by  interest  earned  on  the 
Net  Common  Fund  before  it  is 
distributed,  less  the  fees  and  costs  of 
managing  the  funds  by  a  bank,  broker, 
or  similar  custodian.  Class  Counsel  will 
be  allowed  to  apply  to  the  Court 
periodically  for  drawdowns  from  the 
Reserve  to  pay  for  on-going  expenses  of 
administering  the  Gross  and  Net 
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Common  Funds  including  the 
Independent  CPA  who  will  manage  the 
distribution  and  allocation,  the  Class' 
expert  accountant  and  statistician  and 
other  expenses  associated  with 
managing  the  Distribution/Allocation 
methodology  set  forth  in  Appendix  D  to 
the  agreement.  However,  no  additional 
attorney's  fees  will  be  paid  for  the 
services  of  Class  Counsel  in  connection 
with  the  Distribution/Allocation 
methodology. 

3.  For  achieving  this  partial 
settlement  and  recovering  the  Gross 
Common  Fund  for  the  benefit  of  the 
Class,  Class  Counsel  are  entitled  to  an 
award  of  attorney's  fees,  costs  and 
exfienses  in  an  amount  to  be  determined 
by  the  Court.  Class  Counsel  intend  to 
apply  for  Court  approval  of  an  award  of 
attorney's  fees  in  the  amount  of  12.5% 
of  the  Gross  Common  Fund  plus  gross 
receipts  tax.  This  amount  includes  all 
fees  for  all  services  in  connection  with 
the  Settled  Claims  rendered  from  the 
inception  of  this  case  in  1989  to  the 
present  and  all  services  to  be  rendered 
in  connection  with  the  distribution  of 
the  Net  Common  Fund  and  any  defense 
of  the  settlement  as  against  a  payback 
under  41  U.S.C.  612(c).  Class  Counsel 
also  intend  to  seek  Court  approval  of  an 
award  of  expenses  incurred  to  the  date 
of  application  in  an  amount  not  to 
exceed  $170,000.00,  plus  supplemental 
costs  to  date  of  settlement  hearing  upon 
application  by  Class  Counsel  and 
approval  of  the  Court.  Class  Counsel 
also  seeks  any  interest  which  may 
accrue  on  the  award  of  attorney's  fees, 
tax  and  costs.  Class  Counsel  has 
reserved  the  right  to  seek  an  award  of 
attorney's  fees  and  expenses  for  services 
performed  in  connection  with  any 
matters  other  than  achieving  and 
defending  this  Partial  Settlement 
Agreement  and  overseeing  the 
distribution  of  the  Net  Common  Fund. 

4.  The  Net  Common  Fund  shall  be 
distributed  to  the  Class  Members 
according  to  Appendix  D  to  the  Partial 
Settlement  Agreement,  see  below. 

VI.  Payment  and  Distribution  of  the 
Common  Fund 

When  received,  the  Judgment  Amount 
plus  interest  will  be  placed  in  a  trust 
account  and  prudently  deposited  and 
invested  according  to  the  Standards  in 
Appropriations  Act  for  Department  of 
the  Interior  and  Related  Agencies  for  FY 
1998.  Pub.  L.  105-«3.  Sec.  112.  so  that 
the  settlement  monies  will  earn  interest 
before  distribution.  Class  Counsel  and 
the  Independent  CPA  (to  be  hired  by 
Class  Counsel  through  a  competitive 
process)  will  file  reports  with  the  court 
as  to  the  status  of  the  account,  all  as 


required  by  the  Partial  Settlement 
Agreement. 

The  Net  Common  Fund  will  be 
distributed  according  to  Appendix  D  to 
the  agreement,  Distribution/Allocation 
Methodology.  This  method  will  be 
based  on  each  Class  Member's  other- 
federal-agency  funding  (other  than  IHS) 
compared  with  the  class'  total  other- 
federal-agency-funding  (other  than  IHS) 
for  each  of  the  five  settlement  years. 
Class  Members  will  be  asked  to  submit 
data  to  the  Independent  CPA.  If  such 
data  is  missing,  the  CPA  will  attempt  to 
secure  the  information  from  other 
sources  including  Defendants.  Class 
Counsel  are  given  the  right,  after  Notice 
to  the  Class,  to  apply  to  the  court  for 
modiHcation  or  replacement  of  this 
system  if  it  proves  unworkable. 

Further  notices  to  each  Class  Member 
and  publication  in  the  Federal  Register 
by  the  BIA  will  be  made  following  final 
Court  approval  of  the  settlement.  Do  not 
send  any  docimients  yet.  You  will  be 
notified  what,  when  and  where  to  send 
information  after  the  proposed 
settlement  is  approved  by  the  court 

There  may  be  Class  Members  who  did 
not  receive  funding  from  any  other 
federal  agency  or  who  did  not  become 
Class  Members  until  after  the  settlement 
years.  In  this  case,  no  share  will  be 
distributed  to  that  Class  Member, 
because  the  distribution  methodology 
tracks  the  legal  theory  which  was 
litigated,  i.e.,  the  inclusion  of  other- 
federal-agency-funds  in  the  direct  cost 
base  in  the  settlement  years. 

VII.  Dismissal  and  Release  of  Settled 
Claims 

Upon  approval  by  the  Court  of  this 
Partial  Settlement  Agreement,  the 
portion  of  Plaintiffs'  Cause  of  Action  for 
the  settlement  years  will  be  dismissed 
with  prejudice  as  part  of  the  judgment 
to  be  entered  by  the  Court. 

Upon  payment  of  the  settlement 
amount  plus  accrued  interest  by  the 
Defendants  and  their  fulfillment  of  the 
other  terms  and  conditions  of  the 
settlement,  the  Named  Plaintiff  Ramah 
Navajo  Chapter  on  its  own  behalf  and 
Class  Counsel  on  behalf  of  the  Plaintiff 
Class  shall  release  the  Defendants  from 
the  Settled  Claims  as  defined  in  the 
Partial  Settlement  Agreement  which 
reserves  other  claims  as  defined  in  the 
agreement 

In  summary  form,  the  release  and 
dismissal  will  cover  all  claims  for 
shortfalls  of  indirect  costs  of  Class 
members  for  the  settlement  years,  FY 
1989  through  FY  1993,  except  for 
reserved  claims  which  include: 

1.  Future  equitable  or  injunctive 
relief; 


2.  Any  and  all  claims  against  the 
Defendants  and  all  federal  agencies 
arising  for  Fiscal  Year  1994  and 
forward,  including  any  issue  arising 
from  the  judgment  fund  provision  in  41 
U.S.C.  612(c); 

3.  Any  and  all  claims  against  DiS  for 
underpayment  of  indirect  costs  or 
contract  support  under  ISDEAA  except 
those  based  on  the  other-agency-funding 
methodology  for  the  settlements  years: 

4.  Any  and  all  claims  against  BIA 
based  on  a  computational  or 
mathematical  error;  failure  to  pay 
indirect  cost  obligations  already 
acknowledged  in  writing  by  BIA;  or 
failure  to  pay  such  costs  based  on  BIA's 
assertion  of  insufficiency  of 
appropriations;  and 

5.  Any  and  all  individual  claims 
which  could  not  be  maintained  as  class 
actions  under  FRCP  23.  ._ 

The  judgment  and  release  in  the 
action  will  apply  to  and  bind  all  Class 
Members  except  for  new  Class  Members 
who  file  a  timely  request  for  exclusion. 
If  you  have  any  question  about  whether 
or  how  a  pending  or  any  prospective 
claim(s)  will  be  affected  by  the 
dismissal  and  release  of  the  settled 
claims,  you  are  advised  to  contact  your 
attorney. 

After  dismissal  of  the  Settled  Claims 
the  portions  of  Plaintifi^s'  Cause  of 
Action  remaining  for  resolution  in  this 
case  are  (1)  pros{>ective  declaratory, 
injunctive  or  other  equitable  relief,  and 
(2)  monetary  relief  for  the  years  Fiscal 
Year  1994  forward.  A  stipulated  order 
has  been  presented  to  .the  Court 
regarding  equitable  relief.  The  order 
requires  periodic  reports  to  the  Court 
describing  progress  made  in 
consultation  with  BIA,  IHS,  and 
Congress  toward  a  general  reform  of  the 
indirect  cost  system. 

VIII.  Right  to  Object 

Any  Class  Member  who  objects  to  any 
of  the  terms  of  the  proposed  partial 
settlement  or  the  proposed  attorneys' 
fees  and  costs,  and  who  has  not 
excluded  itself  from  the  class,  may  file 
a  written  objection  with  Mr.  Robert  C. 
March,  Court  Clerk.  U.S.  District  Court 
for  the  District  of  New  Mexico.  P.O.  Box 
689,  Federal  Bldg.  &  U.S.  Courthouse. 
500  Gold  Avenue,  SW,  Albuquerque, 
New  Mexico  87103.  Any  such  objection 
must  be  received  by  the  clerk  of  the 
court  on  or  before  thirty  (30)  days  of  the 
date  of  mailing  of  this  notice  or  the  date 
of  newspaper  publication,  whichever  is 
later.  Copies  of  the  objection  must  be 
served  within  the  same  time  limit  on 
counsel  for  plaintiffs  and  counsel  for 
defendants.  The  objection  must  also 
begin  with  the  following  statement: 
'"The  (name  of  entity)  objects  to  the 
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proposed  settlement  in  Ramah  Navajo 
Chapter  V.  Babbitt.  No.  dV  90-0957 
LH/WWD."  All  objections  must  state  the 
objector's  fiill  name,  address,  and  the 
name  and  number  of  this  case,  and  must 
state  in  detail  the  factual  basis  and  legal 
grounds  for  the  objection.  If  you  wish, 
you  may  retain  your  own  counsel,  at 
your  expense,  to  represent  you  in 
connection  with  your  objection  to  the 
settlement.  If  you  wish  to  appear  at  the 
hearing  to  approve  the  settlement  and 
application  for  fees  and  expenses,  you 
must  also  file  a  written  statement  of 
intention  to  appear  with  the  clerk  of 
court  with  copies  to  counsel  no  later 
than  twenty  days  prior  to  the  date 
scheduled  for  the  hearing.  All  timely 
written  objections  will  be  considered  by 
the  Court  with  or  without  appearance  by 
the  objector  at  the  hearing. 

DC.  Examination  of  Papers 

You  may  inspect  the  proposed  Partial 
Settlement  Agreement  and  the  other 
papers  in  the  record  during  regular 
business  hours  at  the  office  of  the  Clerk 
of  the  Court.  U.S.  District  Court  for  the 
District  of  New  Mexico.  5th  and  Gold. 
SW.  Albuquerque.  New  Mexico.  The 
settlement  agreement  with  appendices, 
application  for  attorney's  fees  and  costs, 
and  other  papers  in  connection  with 
this  settlement  will  be  posted  on  a 
website  for  this  case:  http:// 
www.RNCclassaction.santa-fe.net. 

X.  Additional  Information 

Please,  except  as  otherwise  expressly 
provided  in  this  notice,  do  not  contact 
the  Court  concerning  this  notice  or  the 
lawsuit.  If  you  have  any  questions, 
contact  either  your  own  attorney  or 
Lead  Coimsel  for  the  Plainti%.  If  you 
wish  to  obtain  copies  of  the  Partial 
Settlement  Agreement  or  the  application 
for  attorney's  fees  and  costs  you  may 
write  or  call  Class  Counsel. 

ClawCouiuei 

Michael  P.  Gross.  Lead  Counsel.  Law 
Offices  of  Michael  P.  Gross;  C.  Bryant 
Rogers,  CoCounsel.  347  East  Palace 
Avenue,  Post  Office  Box  1447,  Santa 
Fe.  New  Mexico  87504-1447. 
Telephone:  505  988  8979,  Facsimile: 
505  983  7508,  E-mail:  mpgrossOsanta- 
fe.net 

Counsel  fiir  DefBodanti 

John  W.  Zavitz,  Assistant  U.S.  Attorney, 
Post  Office  Box  609,  Albuquerque. 
New  Mexico  87102-0607,  Telephone: 
505  224  1505,  Facsimile:  505  766 
7105 

Dated  the  5th  day  of  October  1998. 
Approved  as  to  fonn  by  John  W.  Zavitz. 
Assistant  U.  S.  Attoniey,  Defradant's 


Counsel,  and  Michael  P.  Gross,  PlaintifTs 
Counsel. 

|FR  Doc.  98-28783  Filed  10-27-98;  8:45  am) 
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DEPARTMENT  OF  THE  INTERIOR 

Minerals  Management  Servica 

Announcement  of  Minerals 
Management  Sarvica  Meeting  on 
Natural  Gas  Royalty-in4(lnd  Pilot 
Program  in  the  Federal  Gulf  of  Mexico 
Region 

agency:  Minerals  Management  Service, 

Interior. 

ACTION:  Notice  of  meeting. 

summary:  The  Minerals  Management 
Service  (MMS)  will  hold  a  public 
meeting  with  lessees,  operators,  and 
payors  on  royalty-in-kind  (RDC)  gas 
produced  from  a  number  of  Federal 
leases  in  the  8(g)  zone  offshore  Texas  in 
MMS's  Gulf  of  Mexico  Region  (GOMR). 
The  purpose  of  the  meeting  is  to  disoiss 
the  operational  issues  involved  in 
implementing  sales  of  Federal  gas 
production  to  be  taken  as  royalty-in- 
kind. 

DATES:  The  meeting  will  be  held  on 
November  10, 1998,  from  10:00  a.m. 
until  5:00  p.m..  Central  time. 
ADDRESSES:  The  meeting  will  be  held  at 
MMS's  Houston  Compliance  Division 
Office,  in  Room  104,  at  4141  N.  Sam 
Houston  Paricway,  Houston,  Texas. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Bonn  J.  Macy,  Minerals  Management 
Service,  1849  C  Street,  NW,  MS  4230. 
Washington,  D.C.  20240;  telephone 
number  (202)  208-3827;  fax  (202)  208- 
3918;  e-mail  Bonn.Macy®  mms.gov. 

COMMENTS:  Written  comments  on  the 
meetings  or  the  topics  for  discussion 
listed  below  should  be  addressed  to  Mr. 
Bonn  J.  Macy  at  the  address  given  in  the 
FOR  FURTHER  MFORMATKM  section. 
SUPPLBCNTARY  MFORMATKM:  The 
subject  of  this  Notice  is  the  continuation 
of  MMS's  planning  process  for  the 
Texas  8(g)  gas  RDC  pilot  in  MMS's 
GOMR  This  is  one  of  three  RDC  pilot 
programs  MMS  is  developing  based  on 
the  recommendations  in  our  1997  RDC 
Feasibility  Study.  The  8(g)  zone  is  a  3- 
mile  %vide  band  of  Federal  waters  that 
lies  directly  adjacent  to  the  State's 
jurisdiction.  In  the  case  of  Texas,  the 
band  begins  at  10.35  miles  and  extends 
out  3  miles.  The  objective  of  the  Texas 
8(g)  GOMR  pilot  program  for  Federal  gas 
is.  as  with  all  three  pilots,  to  test  the 
effectiveness  of  RDC  for  collecting 
Federal  oil  and  gas  royalties.  Opwators 
of  afiiected  Federal  leases  and  associated 


conununication/imit  agreements  have 
been  directed  to  deliver  royalty  volumes 
in-kind  to  the  Federal  (k>vemment 
beginning  December  1, 1998.  For  all 
other  leases  or  agreements,  payors  will 
continue  paying  royalties  based  on 
current  requirements. 

Topics  to  be  discussed  at  the  meeting 
are: 

1.  Overall  framework  and  phases  of 
the  Texas  8(g)  GOMR  pilot. 

2.  Intent  of  the  pilot. 

3.  Point  of  delivery  for  Federal  RIK 
gas  volumes  and  transportation 
arrangements. 

4.  Operator  responsibilities: 

•  Reporting; 

•  Imbalance  procedures; 

•  Communication  with  purchaser  or 
agent; 

•  Verification  of  royalty  volumes:  and 

•  Project  termination  and  next  phase 
of  the  pilot. 

5.  Federal  C^ovemment  or  its  agent/ 
purchaser's  responsibilities: 

•  100%  take  of  all  royalty  volumes 
delivered; 

•  Communication  with  operator. 

•  Imbalance  procedures;  and 

•  Reporting. 

6.  Question  and  Answer  Period. 
The  operators  and  payors  of  affected 

properties  have  been  notified  by  MMS 
of  this  meeting.  If  you  are  the  operator 
or  lessee  of  an  affected  property,  you  are 
urged  to  attend  or  send  representative(s) 
to  the  November  10, 1998,  meeting  to 
discuss  these  issues  at  the  location 
provided  under  ADDRESSES  in  this 
Notice. 

Dated:  October  23, 1998. 
Walter  D.  Crutrkshank. 

Associate  Dinctm-  for  Policy  and 

Management  Improvement. 

(PR  Doc  98-28910  Filed  10-27-98;  8:45  am] 
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DEPARTMENT  OF  THE  MTERiOR 

National  Park  Sarvica 

Son  National  Park.  Utah;  Order 
Ad|uating  tfia  Boundary  of  Zion 
National  Partcto  induda  and  Exduda 
Certain  Lands 

AGENCY:  National  Park  Service,  Interim. 
ACTION:  Notice. 

SUMMARY:  Pursuant  to  the  authority 
contained  in  Public  Law  104-333, 
November  12, 1996,  (110  Stat.  4105), 
and  as  certain  lands  authorized  to  be 
acquired  and  conveyed  by  exchange  by 
the  Secretary  of  the  Interior  have  now 
been  so  exchanged,  the  boundaries  of 
Zion  Natiraial  Park  are  being  revised 
accordingly. 
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DATES:  The  effective  date  of  this  Order 
shall  be  the  date  of  the  Federal  Register 
publication  in  which  this  Order 
appears. 

SUPPt-EMENTARY  MFORMATION:  The 
above-cited  Act  authorizes  the  Secretary 
of  the  Interior  to  acquire  certain  lands 
adjacent  to  21ion  National  Park  and,  in 
exchange,  convey  all  right,  title,  and 
interest  oif  the  United  States  in  certain 
other  lands  within  Zion  National  Park 
and,  upon  completion  of  such  exchange, 
to  revise  the  park  boundary  to  include 
within  the  park  such  lands  acquired  in 
the  exchange,  and  to  exclude  such 
conveyed  lands  from  the  park.  The  total 
acreage  of  Zion  National  Park  will  be 
increased  by  0.07  acres  by  this  boundary 
adjustment. 

Subject  to  valid  existing  rights,  the 
following  described  lands  are  hereby 
added  to  Zion  National  Park  to  be 
administered  in  accordance  with  the 
laws  and  regulations  applicable  thereto: 

A  parcel  of  land  situated  in  the 
County  of  Washington,  State  of  Utah, 
being  more  particularly  described  as 
follows: 

Beginning  at  a  point  North  0*14'52" 
East,  along  the  Quarter  (V4)  Section 
Line,  882.51  feet  from  the  Southeast 
Comer  of  the  Northeast  Quarter  of  the 
Southwest  Quarter  (NEV«SWV4)  of 
Section  28,  Township  41  South,  Range 
10  West.  Salt  Lake  Base  and  Meridian, 
and  running  thence  North  0*14'52"  East, 
along  the  Quarter  (V«)  Section  line, 
370.92  feet;  thence  South  61"35'25" 
West  341.11  feet:  thence  South  7*18'04" 
East  35.38  feet;  thence  South  35*14'19" 
West  98.75  feet;  thence  South  30*06'05" 
West  437.48  feet;  thence  South 
Sl''35'40"  West  82.93  feet;  thence  South 
31*00'50"  West  143.23  feet;  thence 
South  52''08'52"  East  149.84  feet;  thence 
North  40''13'07"  East  487.83  feet;  thence 
South  89''17'32"  East  142.17  feet;  thence 
North  36*2S'36"  East  225.05  feet  to  the 
point  of  beginning.  Containing  5.40 
acres,  more  or  less. 

The  following  described  lands  are 
hereby  excluded  from  Zion  National 
Park:  Township  41  South,  Range  11 
West,  Salt  Lake  Base  and  Meridian, 
Washington  County,  Utah,  Section  5: 
All  of  Lot  6.  Containing  5.33  acres,  more 
or  less. 

FOR  FURTHER  MfORMATKM  CONTACT: 
Chief.  Land  Resources  Program  Center, 
Intermountain  Region,  P.O.  Box  728, 
Santa  Fe,  New  Mexico  87504-0728, 
(505) 988-6810. 

Dated:  Octoberl4, 1998. 
lelulLIUBg. 

Acting  Regional  Director.  Intemwuntain 
Region,  National  Park  Service. 
|FR  Doc.  98-287B4  Filed  10-27-98:  8:45  unl 
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DEPARTMENT  OF  THE  INTERIOR 

National  Park  Sarvloe 

Maaourl  National  Raeraatlonal  RIvar 
(5»^lla  Dtotrlct) 

AGENCY:  National  Park  Service,  Interior. 
ACTION:  Availability  of  the  Draft 
Environmental  Impact  Statement  and 
General  Management  Plan. 

SUMMARY:  Pursuant  to  section  102(2)(c) 
of  the  National  Environmental  Policy 
Act  of  1969,  the  National  Park  Service 
(NPS)  announces  the  availability  of  the 
draft  environmental  impact  statement 
(DEIS)  and  general  management  plan  for 
the  Missouri  National  Recreationial 
River  59-mile  district  located  in 
portions  of  Clay,  Union,  and  Yankton 
counties.  South  Dakota;  and  Cedar, 
Dixon,  and  Knox  counties  in  Nebraska. 
The  DEIS  responds  to  Public  Law  95- 
625  (1978),  which  amended  the  Wild 
and  Scenic  Rivers  Act  by  adding  a  59- 
mile  reach  of  the  Missouri  River  below 
the  Gavins  Point  Dam  to  the  National 
Wild  and  Scenic  Rivers  System.  The 
NPS  prepared  this  DEIS  to  update  a 
previous  management  plan  written  in 
1980  by  the  Heritage  Conservation  and 
Recreation  Service  and  only  partially 
implemented.  Cooperating  agencies 
included  the  U.S.  Army  Corps  of 
Engineers;  U.S.  Fish  and  Wildlife 
Service;  Nebraska  Game  and  Parks 
Commission;  South  Dakota  Game,  Fish, 
and  Parks  Department;  South  Dakota 
Region  Three  Planning:  and  Nebraska 
Lewis  and  Clark  Planning  District. 

Two  management  Alternatives  and  a 
"Continuing  Existing  Conditions"  (no 
action)  alternative  are  described. 
Boundary  descriptions  are  included 
with  each  management  alternative. 
Alternative  1.  the  no  action  alternative 
calls  for  continued  management  under 
the  1980  plan.  The  boimdary  under  this 
alternative  would  remain  the  same  as 
determined  in  the  1978  legislation  and 
the  1980  plan.  Alternative  2,  Resource 
-Protection  (the  preferred  alternative) 
gives  relative  equal  weight  to  biologic 
resource  protection,  habitat  restoration, 
and  recreational  development.  This 
alternative  calls  for  low  impact 
recreational  activities.  Alternative  3,  the 
Recreational  Alternative  would  provide 
greater  recreational  opportimity  and 
increased  visitor  facilities  while 
protecting  existing  resources.  Less 
priority  would  be  placed  on  habitat 
restoration  efforts.  The  boundary  for 
alternatives  2  and  3  is  the  same  and 
would  be  similar  to  the  1980  boundary 
with  the  addition  of  land  containing 
archeological  sites  and  some  areas  of 
active  erosion.  A  portion  of  Clay  County 


Park  is  removed  from  the  boundary  so 
as  not  to  exceed  legislative  acreage 
limits. 

All  management  action  alternatives 
are  expected  to  provide  a  mechanism  for 
long-term  resource  protection  and  to 
accommodate  recreational  use  of  the 
river  without  impacting  private  property 
values. 

DATES:  Comments  on  the  DEIS  should 
be  received  no  later  than  December  18. 
1998.  Public  meetings  will  be  held  in 
various  Nebraska  and  South  Dakota 
River  communities  during  November 
1998,  and  will  be  announced  in  local 
news  media  when  schedules  are  final. 
ADDRESSES:  Comments  on  the  DEIS 
should  be  submitted  to  the 
Superintendent.  Missouri  National 
Recreational  River.  P.O.  Box  591, 
O'Neill,  Nebraska  68763,  or  by  e-mail  to 
MNRR^SuperintendentOnps.gov. 
FOR  FURTHER  INFORMATION  CONTACT:  Paul 
Hedren,  Superintendent,  Missouri 
National  Recreational  River  at  the  above 
address,  or  call  402-336-3970. 
SUPPLEMENTARY  INFORMATION:  Public 
reading  copies  of  the  DEIS  will  be 
available  for  review  at  the  Department 
of  Interior  Natural  Resources  Library. 
1849  C  Street.  NW.,  Washington,  DC 
20^40.  and  at  public  libraries  and 
county  courthouses  in  Yankton  and 
Vermillion,  South  Dakota;  Sioux  Qty. 
Iowa;  and  Center,  Hartington,  and 
Ponca,  Nebraska. 

Dated:  October  5, 1998. 
WUUaa  W.  SdMnk. 
Regional  Director,  Midwest  Region. 
[FR  Doc  98-28785  Filed  10-27-98;  8:45  am) 
la^MO  OOOE  4310-70-P 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Sarvica 

Notica  of  Intent  to  Repatriate  a  Cultural 
Nam  in  the  Poeeeeelon  of  the  Muaeum 
of  Indtan  Arts  and  Culture/Laboratory 
of  Anthropology,  Muaeum  of  New 
Mexico,  Santa  Fe,  NM 

AGENCY:  National  Park  Service,  DOI. 
ACTION:  Notice. 

Notice  is  hereby  given  under  the 
Native  American  Graves  Protection  and 
Repatriation  Act,  43  CFR  10.10  (a)(3),  of 
the  intent  to  repatriate  a  cultural  item  in 
the  possession  of  the  Museum  of  Indian 
Arts  and  Culture/Laboratory  of 
Anthro{>ology.  Museum  of  f4ew  Mexico, 
Santa  Fe,  NM  which  meets  the 
definition  of  "object  of  cultiiral 
patrimonv"  under  Section  2  of  the  Act. 

The  cultural  item  is  a  leather  cap 
constructed  of  buckskin,  brass,  silver, 
glass,  and  a  feather. 
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In  1934.  this  cultural  item  was 
purchased  on  the  San  Carlos  Apache 
Reservation  by  the  Laboratory  of 
Anthropology.  The  Laboratory  of 
Anthropology  became  part  of  the 
Museum  of  New  Mexico  in  1947. 

Representatives  of  the  San  Carlos 
Apache  Tribe  of  the  San  Carlos 
Reservation  have  stated  that  this  object 
has  ongoing  historical,  traditional,  and 
cultural  importance  central  to  the 
culture  itself,  and  that  no  individual 
had  the  right  to  alienate  this  ctiltiual 
item.  Information  regarding  the  status  of 
this  cultural  item  is  being  withheld  from 
this  notice  by  the  Museimi  of  Indian 
Arts  and  Culture/Laboratory  of 
Anthropology,  Museum  of  New  Mexico 
at  the  request  of  the  representatives  of 
the  San  Carlos  Apache  Tribe  in  order 
not  to  compromise  the  San  Carlos 
Apache  Tribe's  code  of  religious 
practice. 

Officials  of  the  Museum  of  Indian 
Arts  and  Culture/Laboratory  of 
Anthropology,  Museum  of  New  Mexico 
have  determined  that,  pursuant  to  43 
CFR  10.2  (d)(4).  this  cultural  item  has 
ongoing  historical,  traditional,  and 
cultural  importance  central  to  the 
culture  itself,  and  could  not  have  been 
alienated,  appropriated,  or  conveyed  by 
any  individual.  Officials  of  the  Museum 
of  Indian  Arts  and  Culture/Laboratory  of 
Anthropology.  Museum  of  New  Mexico 
have  also  determined  that,  pursuant  to 
43  CFR  10.2  (e),  there  is  a  relationship 
of  shared  group  identity  which  can  be 
reasonably  traced  between  this  item  and 
the  San  Carlos  Apache  Tribe  of  the  San 
Carlos  Reservation. 

This  notice  has  been  sent  to  officials 
of  the  Fort  McDowell  Mohave- Apache 
Indian  Community  of  the  Fort 
McDowell  Indian  Reservation,  the  San 
Carlos  Apache  Tribe  of  the  San  Carlos 
Reservation,  the  Tonto  Apache  Tribe, 
the  White  Moimtain  Apache  Tribe  of  the 
Fort  Apache  Reservation,  and  the 
Yavapai-Apache  Nation  of  the  Camp 
Verde  Reservation.  Representatives  of 
any  other  Indian  tribe  that  beUeves  itself 
to  be  culturally  affiliated  with  these 
objects  should  ctmtact  Patricia  House, 
Director,  Museiun  of  Indian  Arts  and 
Cultures/Laboratory  of  Anthropology, 
Museum  of  New  Mexico,  P.O.  Box  2087, 
Santa  Fe,  NM  87504-2087;  telephone: 
(505)  827-6344  before  November  27, 
1998.  Repatriation  of  these  objects  to  the 
San  Carlos  Afiache  Tribe  of  the  San 
Carlos  Reservation  may  begin  after  that 
date  if  no  additional  claimants  come 
forward. 


The  National  Paric  Service  is  not 
responsible  for  the  determinations 
within  this  notice. 
Dated:  October  6, 1998. 
Fraads  P.  McManaiMia, 
Departmental  Consulting  Archeologist. 
Manager,  Archeology  and  Ethnograf^y 
Ptogram. 

(FR  Doc.  98-28807  Filed  10-27-98;  8:45  am) 
MJJNO  OOOC  4S1«-?I-F 

DEPARTMENT  OF  THE  INTERIOR 

National  Parli  Sarvloa 

Notica  of  Inventory  Completion  for 
Natlva  Amarfcan  Human  Remains  and 
Aaaodated  Funerary  Otsfects  from  the 
HawaHan  lalanda  in  the  Posaaeelon  of 
the  Bamioa  Pauahl  Bishop  Muaeum. 
Honolulu.  HI 

AGENCY:  National  Park  Service.  DOI. 
ACTION:  Notice. 

Notice  is  hereby  given  in  accordance 
with  provisions  of  the  Native  American 
Graves  Protection  and  Repatriation  Act 
(NAGPRA).  43  CFR  10.9.  of  the 
completion  of  an  inventory  of  human 
remains  and  associated  funerary  objects 
from  the  Hawaiian  Islands  in  the 
possession  of  the  Bemioe  Pauahi  Bishop 
Museimi,  Honolulu.  HI. 

A  detailed  assessment  of  the  human 
remains  was  made  by  Bishop  Museum 
professioul  staff  in  consultation  with 
representatives  of  the  Association  of 
Hawaiian  Qvic  Clubs,  the  Hawai'i 
Island  Burial  Coyncil,  the  Kaua'i/ 
Ni'ihau  Island  Burial  Council,  the  Maui/ 
Lanai'i  Island  Burial  Council,  the 
Moloka'i  Island  Biuial  Council,  the 
O'ahu  Island  Burial  Council,  Ka  Lahui 
Hawai'i,  Hui  Malama  I  Na  Kupuna  O 
Hawai'i  Nei.  and  the  Office  of  Hawaiian 
AfEairs. 

In  1891,  human  remains  representing 
24  individuals  from  unknown  locations 
in  the  Hawaiian  Islands  were  transfarred 
to  the  Bishop  Museum  from  the 
Hawaiian  Government  Museum 
collections.  No  known  individuals  were 
identified.  No  associated  funerary 
objects  are  present. 

In  1910.  human  remains  representing 
one  individual  from  an  tmknown 
location  in  the  Hawaiian  Islands  were 
donated  to  the  Bishop  Museum  by  the 
Hawaiian  Board  of  Missions.  No  known 
individual  was  identified.  No  associated 
funerary  objects  are  present. 

In  1928,  human  remains  representing 
one  individual  from  an  unknown 
location  in  the  Hawaiian  Islands  were 
donated  to  the  Bishop  Museum  by  an 
unknown  donor.  No  known  individual 


was  identified.  The  one  associated 
funerary  object  is  a  burial  kapa. 

In  1928,  human  remains  representing 
four  individuals  from  unknown 
locatian(s)  in  the  Hawaiian  Islands  were 
donated  to  the  Bishop  Museum  by  an 
unknown  dcmor.  No  known  individuals 
were  identified.  The  six  associated 
funerary  objects  are  kapa,  basketry, 
newspaper,  and  a  wood  block  writh  glass 
fivgment. 

La  1952,  human  remains  representing 
one  individual  were  donated  to  the 
Bishop  Muaeum  by  the  Estate  of  Samuel 
Damon.  These  remains  had  been 
removed  as  some  earlier  date  from  an 
unknown  burial  cave.  No  known 
individual  was  identified.  The  one 
associated  funerary  object  is  a  piece  of 
kapa. 

At  an  imknown  date,  human  ranains 
representing  two  individuals  from 
unknown  location(s)  in  the  Hawaiian 
Islands  were  donated  to  the  Bishop 
Muaeum  by  an  unknown  dooor.  In 
1995.  these  human  remains  were  found 
in  Bishop  Museum  collections  and 
accessioned  at  that  time.  No  kno%im 
individuals  wne  identified.  No 
associated  funerary  objects  are  present. 

In  1995,  human  remains  representing 
three  individuals  were  found  in  Bishop 
Muaeum  collections  and  accessioned  at 
that  time.  No  known  individuals  were 
identified.  No  associated  funerary 
objects  are  present. 

In  1996,  human  remains  representing 
55  individuals  were  found  in  Bishop 
Museum  collectiaos  and  accessioned  at 
that  time.  No  known  individuals  were 
identified.  No  associated  funerary 
objects  are  present. 

Also  in  1996.  human  remains 
representing  four  individuals  were 
found  in  Bidiop  Muaeum  collections 
and  accessioned  at  that  time.  No  known 
individuals  were  identified.  No 
associated  funerary  objects  are  present. 

During  oonsultaticm  virith  Native 
Hawaiian  organizations,  the  Bishop 
Museum  decided  that  no  attempt  would 
be  made  to  determine  the  age  of  the 
human  remains.  Geographic  location, 
manner  of  intoment,  and  tjrpes  of 
associated  funerary  object  are  all 
consistent  virith  Native  Hawaiian 
tradition. 

Based  on  the  above  mentioned 
inf«mati<m.  officials  of  the  Bishop 
Museiun  have  determined  that, 
pursuant  to  43  CFR  10.2  (d)(1),  the 
human  remains  listed  above  represent 
the  physical  remains  of  95  individuals 
of  Native  American  ancestry.  Officials  of 
the  Bishop  Museum  have  also 
determined  that,  pursuant  to  43  CFR 
10.2  (d)(2).  the  eight  objects  listed  above 
are  reasonably  believed  to  have  been 
placed  with  or  near  individual  human 
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remains  at  the  time  of  death  or  later  as 
part  of  the  death  rite  or  ceremony. 
Lastly,  officials  of  the  Bishop  Museum 
have  determined  that,  pursuant  to  43 
CFR  10.2  (e),  there  is  a  relationship  of 
shared  group  identity  which  can  bie 
reasonably  traced  between  these  Native 
American  human  remains  and 
associated  funerary  objects  and  the 
Association  of  Hawaiian  Civic  Clubs, 
the  Hawai'i  bland  Burial  Council,  the 
Kaua'i/Ni'ihau  Island  Burial  Council, 
the  Maui/Lanai'i  Island  Burial  Council, 
the  Moloka'i  Island  Burial  Council,  the 
O'ahu  Island  Burial  Council.  Ka  Lahui 
Hawai'i.  Hui  Malama  I  Na  Kupuna  O 
Hawai'i  Nei,  and  the  Office  of  Hawaiian 
Affairs. 

This  notice  has  been  sent  to  officials 
ofthe  Association  of  Hawaiian  Qvic 
Clubs,  the  Hawai'i  Island  Burial 
Council,  the  Kaua'i/Ni'ihau  Island 
Burial  Council,  the  Maui/Lanai'i  Island 
Burial  Council,  the  Moloka'i  Island 
Burial  Council,  the  O'ahu  Island  Burial 
Council,  Ka  Lahui  Hawai'i,  Hui  Malama 
I  Na  Kupuna  O  Hawai'i  Nei.  and  the 
OfBce  of  Hawaiian  Affairs. 
Representatives  of  any  other  Indian  tribe 
that  believes  itself  to  be  culturally 
affiliated  with  these  human  remains  and 
associated  funerary  objects  should 
contact  Janet  Ness.  Registrar.  Bemice 
Pauahi  Bishop  Museimi.  1525  Bemice 
Street,  Honolulu,  HI  96817;  telephone: 
(808)  848-4105.  before  November  27, 
1998.  Repatriation  of  the  human 
remains  and  associated  funerary  objects 
to  the  Association  of  Hawaiian  Civic 
Clubs,  the  Hawai'i  Island  Burial 
Council,  the  Kaua'i/Ni'ihau  Island 
Burial  Council,  the  Maui/Lanai'i  Island 
Burial  Council,  the  Moloka'i  Island 
Burial  Council,  the  O'ahu  Island  Burial 
Council.  Ka  Lahui  Hawai'i,  Hui  Malama 
I  Na  Kupuna  O  Hawai'i  Nei.  and  the 
Office  of  Hawaiian  Affairs  may  begin 
after  that  date  if  no  additional  claimants 
come  forward. 
Dated:  October  IS.  1998. 
Francis  P.  McManaoimi, 
Departmental  Consulting  Archeologist, 
Archeology  and  Ethnography  Program. 
|FR  Doc.  98-28808  Filed  10-27-98:  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 

National  Park  Sarvica 

Notlca  of  Intant  to  Rapatriata  a  Cultural 
Ham  in  the  Poaaaaalon  of  tha  FMd 
Muaaum  of  Natural  Hiatory,  Chicago,  IL 

agency:  National  Park  Service.  DOI. 
ACTKM:  Notice. 


Notice  is  hereby  given  imder  the 
Native  American  Graves  Protection  and 
Repatriation  Act.  43  CFR  10.10  (a)(3).  of 
the  intent  to  repatriate  a  cultural  item  in 
the  possession  of  the  Field  Museum  of 
Natural  History,  Chicago,  IL  which 
meets  the  definition  of  "unassociated 
funerary  object"  under  Section  2  of  the 
Act. 

The  cultural  item  consists  of  a  caribou 
skin  robe  (catalog  number  78303; 
accession  number  807)  painted  in  red 
and  black  with  designs  representing  a 
split  figure  of  a  whale  on  one  side  and 
a  "devil  fish"  on  the  other. 

In  1902.  this  robe  was  purchased  by 
the  Field  Museum  from  Lt.  G.T. 
Emmons  as  part  of  a  larger  collection  of 
Northwest  Coast  objects.  According  to 
Lt.  Emmons'  field  notes,  this  is  a  Tlingit 
shaman's  robe  and  was  collected  in  the 
second  half  of  the  19th  century  from  the 
"Hootz-ar-tar"  tribe. 

The  form  of  this  object,  its  source,  and 
the  documentation  concerning  its 
acquisition  lead  the  Field  Museiun  to 
blieve  that  it  is  a  shaman's  robe  ofthe 
Hutsnuwu.  or  Kootznoowoo  Tlingit. 
Representatives  of  Kootznoowoo.  Inc. 
Have  verified  this  identification,  and 
have  further  indicated  that  this  object  is 
reasonably  believed  to  have  been 
removed  from  a  specific  burial  site  of  a 
Kootznoowoo  individual. 

Based  on  the  above-mentioned 
information,  officials  of  the  Field 

Museum  of  Natiiral  History  have 

determined  that,  pursuant  to  43  CFR 
10.2  (d)(2)(ii),  this  cultural  item  is 
reasonably  believed  to  have  been  placed 
with  or  near  individual  human  remains 
at  the  time  of  death  or  later  as  part  of 
the  death  rite  or  ceremony  and  are 
believed,  by  a  preponderance  ofthe 
evidence,  to  have  been  removed  from  a 
specific  burial  site  of  an  Native 
American  individual.  Officials  of  the 
Field  Museum  of  Natural  History  have 
also  determined  that,  pursuant  to  43 
CFR  10.2  (e).  there  is  a  relationship  of 
shared  group  identity  which  can  be 
reasonably  traced  between  this  item  and 
Kootznoowoo.  Inc. 

/  Ithough  officials  of  the  Field 
Museum  recognize  the  importance  of 
these  cultural  items  to  Kootznoowoo 
Inc..  the  Field  Museum  asserts  that  it 
has  right  of  possession  of  these  cultural 
items.  However,  the  Field  Museum  is 
willing  to  return  the  object  under  a 
compromise  repatriation  claim. 

This  notice  has  been  sent  to  officials 
of  Kootznoowoo.  Inc.  Representatives  of 
any  other  Indian  tribe  that  believes  itself 
to  be  culturally  affiliated  with  this 
objects  should  contact  Jonathan  Haas. 
MacArthur  Curator  of  North  American 
Anthropology.  Field  Museum  of  Natural 
History.  Roosevelt  Road  at  Lake  Shore 


Dr.,  Chicago,  IL  60605;  telephone:  (312) 
922-9410,  ext.  641  before  November  27. 
1998.  Repatriation  of  this  object  to 
Kootznoowoo.  Inc.  may  begin  after  that 
date  if  no  additional  claimants  come 
forward. 

The  National  Park  Service  is  not 
responsible  for  the  determinations 
within  this  notice. 

Dated:  October  6. 1998. 
Francis  P.  McManaaion. 

Departmental  Consulting  Archeologist, 

Manager.  Archeology  and  Ethnography 

Program. 

[PR  Doc.  98-28806  Filed  10-27-98;  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 

National  Park  Sarvica 

Notica  of  Invantory  Completion  for 
Nativa  Amarican  Human  Ramaina  from 
Sioux  County,  NE  In  tha  Poaaaaalon  of 
tha  Nabraaka  State  Hiatorical  Society, 
Uncoln,  NE 

A0B4CY:  National  Park  Service.  DOI. 
ACnON:  Notice. 

Notice  is  hereby  given  in  accordance 
with  provisions  of  die  Native  American 
Graves  Protection  and  Repatriation  Act 
(NAGPRA),  43  CFR  10.9,  ofthe 
completion  of  an  inventory  of  human 
remains  and  associated  funerary  objects 
fit>m  Nebraska  in  the  possession  ofthe 
Nebraska  State  Historical  Society, 
Lincoln,  NE. 

A  detailed  assessment  ofthe  human 
remains  was  made  by  Nebraska  State 
Historical  Society  professional  staff  in 
consultation  with  representatives  of  the 
Cheyenne- Arapaho  Tribes  of  Oklahoma 
and  the  Northern  Cheyenne  Tribe  of  the 
Northern  Cheyenne  Indian  Reservation. 

In  1961  and  1981,  human  remains 
representing  a  minimum  of  one 
individual  were  recovered  fixtm  site 
25SX131  in  Sioux  County,  NE  during 
investigations  conducted  on  private 
land  by  archaeologists  for  the  Nebraska 
State  Historical  Society.  No  known 
individual  was  identified.  No  associated 
funerary  objects  are  present. 

Based  on  U.S.  Army  records  and 
maps,  as  well  as  Indian  Agency  official 
accounts,  site  25SX131  in  Sioux  County. 
NE  has  been  identified  as  the  site  of  the 
final  battle  between  the  Cheyenne  and 
the  U.S.  Army  on  January  22. 1879 
following  Chief  Dull  Knife's  escape  from 
Ft.  Robinson.  According  to  historical 
records,  the  "Cheyenne  killed  in  the 
final  action,  on  January  22. 1879.  were 
apparently  buried  on  die  spot  in  their 
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defensive  pit  *  *  •"  According  to 
historical  accounts,  the  U.S.  Army 
removed  human  remains  from  this  site 
in  1880.  In  1961 ,  a  group  of  three 
private  individuals  located  what  they 
felt  was  the  site  of  the  last  battle 
between  Dull  Knife's  people  and  the 
troops  from  Fort  Robinson  and 
presented  their  findings  to  Roger  T. 
Grange,  an  archaeologist  for  the 
Nebraska  State  Historical  Society.  The 
location  is  entirely  consistent  with 
archival  U.S.  Army  records.  Grange 
examined  the  site  that  same  year  (1961) 
and  collected  materials  from  the  surface 
and  dug  one  test  pit.  yielding  twenty 
human  bone  fi-agments.  In  1981,  Society 
staff  again  examined  the  site  and  located 
one  human  bone  fragment  on  the 
surface. 

Based  on  the  above  mentioned 
information,  officials  ofthe  Nebraska 
State  Historical  Society  have 
determined  that,  pursuant  to  43  CFR 
10.2  (d)(1).  the  human  remains  listed 
above  represent  the  physical  remains  of 
a  minimum  of  one  individual  of  Native 
American  ancestry.  Officials  of  the 
Nebraska  State  Historical  Society  have 
also  determined  that,  pursuant  to  43 
CFR  10.2  (e).  there  is  a  relationship  of 
shared  group  identity  which  can  be 
reasonably  traced  between  these  Native 
American  human  remains  and  the 
Cheyenne- Arapaho  Tribes  of  Oklahoma 
and  the  Northern  Cheyenne  Tribe  ofthe 
Northern  Cheyenne  Indian  Reservation. 

This  notice  has  been  sent  to  officials 
of  the  Cheyenne- Arapaho  Tribes  of 
Oklahoma  and  the  Northern  Cheyenne 
Tribe  of  the  Northern  Cheyeime  Indian 
Reservation.  Representatives  of  any 
other  Indian  tribe  that  believes  itself  to 
be  culturally  affiliated  with  these 
human  remains  should  contact  Rob 
Bozell,  Associate  Director.  Nebraska 
State  Historical  Society.  1500  R  Street. 
P.O.  Box  82554.  Lincobi,  NE  68501- 
2554;  telephone:  (402)  471-4789.  before 
November  27. 1998.  Repatriation  ofthe 
human  remains  to  the  Cheyenne- 
Arapaho  Tribes  of  Oklahoma  and  the 
Noithera  Cheyenne  Tribe  of  the 
Northern  Cheyenne  Indian  Reservation 
may  begin  after  that  date  if  no 
additional  claimants  come  forward. 
Dated:  October  8. 1998. 
Franda  P.  McManamon, 
Departmental  Consulting  Archeologist, 
Manager,  Archeology  and  Ethnography 
Program. 

(PR  Doc.  98-28809  Filed  10-27-98;  8:45  am] 
■UMQ  COOK  43ia-7»-F 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Saivica 

Notica  of  Inventory  ComptoHon  for 
Nativa  Amarican  Human  Ramaina  from 
Point  Hope,  AK  in  tha  Poaaaaalon  of 
tha  Nabraaka  State  Hiatorical  Sodaly, 
Uncoln,  NE 

agency:  National  Parii  Service.  DOI. 
action:  Notice. 

Notice  is  hereby  given  in  accordance 
with  provisions  of  the  Native  American 
Graves  Protection  and  Repatriation  Act 
(NAGPRA).  43  CFR  10.9.  ofthe 
completion  of  an  inventory  of  human 
remains  from  Point  Hope.  AK  in  the 
possession  of  the  Nebraska  State 
Historical  Society.  Lincoln.  NE. 

A  detailed  assessment  ofthe  human 
remains  was  made  by  Nebraska  State 
Historical  Society  professional  staff  in 
consultation  with  representatives  of  the 
Native  Village  of  Point  Hope  and  the 
Tigara  Corporation. 

In  1927,  human  remains  representing 
one  individual  were  donated  to  the 
Society  by  Charles  H.  Dietrich.  No 
known  individual  was  identified.  No 
associated  funerary  objects  are  present. 

During  the  summer  of  1902.  U.S. 
Senator  Charles  H.  Dietrich  of  Hastings. 
NE  visited  Alaska  in  the  revenue  cutter. 
Thetis.  Dietrich's  catalog  indicates  that 
he  acquired  several  Alaskan  objects 
from  a  man  in  Alaska  who  traded  them 
to  Dietrich  in  exchange  for  a  box  of 
magazines  and  newspapers  from  the 
United  States.  Based  on  information  in 
the  Society  donor  files,  the  original 
identification  is  recorded  as.  "skull 
found  at  Point  Hope,  where  the  dead  are 
not  buried." 

Based  on  the  above  mentioned 
information,  officials  of  the  Nebraska 

State  Historical  Society  have       

determined  that,  pursuant  to  43  CFR 
10.2  (d)(1).  the  human  remains  listed 
above  represent  the  physical  remains  of 
one  individual  of  Native  American 
ancestry.  Lastly,  officials  of  the 
Nebraska  State  Historical  Society  have 
determined  that,  pursuant  to  43  CFR 
10.2  (e).  there  is  a  relationship  of  shared 
group  identity  which  can  be  reasonably 
traced  between  these  Native  American 
human  remains  and  the  Native  Village 
of  Point  Hope  and  the  Tigara 
Corporation. 

Tliis  notice  has  been  sent  to  officials 
ofthe  Native  Village  of  Point  Hope  and 
the  Tigara  Corporation.  Representatives 
of  any  other  Indian  tribe  that  believes 
itself  to  be  odturally  affiliated  with 
these  human  remains  should  contact 
Rob  Bozell.  Associate  Director,  Nebraska 
State  Historical  Society,  1500  R  Street. 


P.O.  Box  82554.  Lincoln.  NE  68501- 
2554:  telephone:  (402)  471-4789.  before 
November  27. 1998.  Repatriation  ofthe 
human  remains  to  the  Native  Village  of 
Point  Hope  and  the  Tigara  Corporation 
may  begin  after  that  date  if  no 
additional  daimanta  come  forward. 
Dated:  October  6, 1998. 
Frauds  P.  McMaaaBMB, 
Departmental  Consulting  Ardieologist, 
Manager.  Archeology  and  Ethnography 
Program. 
(FR  Doc.  98-28810  Filed  10-27-08;  8:45  am) 


INTERNATIONAL  TRADE 


pwvartgrton  Noa.  337-TA-402  and  397- 
TA-40^ 

Cartahn  Inlagralad  OrcuHa  and 
Producta  Containing  Sama  and  Certain 
SDRAMa.  DRAMa.  ASICa,  RAM«nd- 
Loglc  CMpa.  MtefoprooaaaofB, 
MtorocontroMara,  Procaaaaa  for 
Manufacturing  Sama  and  Producta 
Containing  Sama^  Holloa  of 
Commlaalon  Dalermlnatlorw  Not  To 
navww  mraai  uvHrmaiaDona 
Tai  iiiinailiiy  tha  Above  Captlonad 
Invaatigationa  on  tha  Baaia  of  a 
SatUamant  and  Croaa-Ucanaa 
Agraamant 

AOeiCY:  U.S.  International  Trade 

Commission. 

action:  Notice. 

SUMMARY:  Notice  is  hereby  given  that 
the  U.S.  International  Trade 
Commission  has  determined  not  to 
review  either  of  the  presiding 
administrative  law  judge's  ("ALJ's") 
initial  determinaticms  ("IDs")  granting 
the  parties'  joint  motions  to  terminate 
the  above-captioned  investigations  on 
the  basis  of  a  settlement  and  cross- 
license  agreement. 

FOR  RIRTHER  atFORMATION  CONTACT.  Carl 
P.  Bretscher.  Esq..  Office  ofthe  General 
Counsel,  U.S.  Intematicmal  Trade 
Commission,  telephone  (202)  205-3107. 
SUPPLBiBITARY  MFORMATKM:  The 
Commission  instituted  the  above- 
captioned  Integrated  Circuits 
investigation  (Inv.  No.  337-TA-402)  on 
October  29. 1997.  based  on  a  ccnnplaint 
filed  by  Fujitau  Ltd.  and  Fujitsu 
Microelectronics.  Inc.  (collectively 
"Fujitsu"),  alleging  that  respondents 
Samsung  Electronics  Co.  and  Samsung 
Semiconductor.  Inc.  (collectively 
"Samsung")  violated  section  337  ofthe 
Tariff  Act  of  1930.  as  amended.  19 
U.S.C  1337.  by  importing,  selling  for 
impcMTtation.  or  selling  within  the 
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United  States  after  importation  certain 
integrated  circuits  that  infringed  certain 
patents  held  by  Fujitsu. 

The  Commission  instituted  the  above- 
captioned  SDRAMs  investigation  (Inv. 
No.  337-TA-404)  on  November  13. 
1997.  based  on  a  complaint  by  Samsung 
that  Fujitsu  violated  section  337  by 
importing,  selling  for  importation,  or 
selling  within  the  United  States  after 
importation  certain  integrated  circuits 
that  infringed  certain  patents  held  by 
Samsung. 

On  September  11, 1998.  Fujitsu  and 
Samsung  jointly  moved  to  terminate 
both  investigations  on  the  basis  of  a 
settlement  and  cross-license  agreement. 
In  their  motions.  Fujitsu  and  Samsung 
represented  that  their  agreement  reflects 
the  entire  and  only  agreement  between 
them  relating  to  the  subject  matter  of 
these  two  investigations,  and  that  there 
no  longer  exists  a  basis  upon  which  to 
continue  either  investigation  in  view  of 
the  cross-licenses  granted  to  each  party. 

On  September  24, 1998,  the  ALJ 
issued  two  IDs  (Order  No.  24  in 
Integrated  Circuits;  Order  No.  26  in 
SDRAMs)  terminating  the  two 
investigations  on  the  basis  of  the  parties' 
settlement  and  cross-license  agreement. 
The  ALJ  foimd  that  each  motion 
complied  with  the  Commission's  rules 
regarding  termination  of  an 
investigation,  and  that  termination  of 
the  investigations  would  favor  the 
public  interest  by  avoiding  needless 
litigation  and  the  consumption  of  public 
resources.  In  addition,  the  ALJ  found 
that  the  parties'  agreement  would  not 
adversely  affect  the  supply  or  pricing  of 
any  product  or  otherwise  adversely 
affect  consumers  or  the  public  generally 
in  the  United  States. 

This  action  is  taken  under  the 
authority  of  section  337  of  the  Tariff  Act 
of  1930.  as  amended.  19  U.S.C.  1337, 
and  Commission  rule  210.42. 19  CFR 
210.42.  Copies  of  the  ALJ's  IDs  and  all 
other  nonconfidential  docimients  filed 
in  connection  with  this  investigation  are 
or  will  be  available  for  inspection 
during  official  business  hours  (8:45  a.m. 
to  5:15  p.m.)  in  the  Office  of  the 
Secretary,  U.S.  International  Trade 
Commission.  500  E  Street,  S.W., 
Washington,  D.C.  20438,  telephone  202- 
205-2000.  Hearing-impaired  persons  are 
advised  that  information  on  this  matter 
can  be  obtained  by  contacting  the 
Commission's  TDD  terminal  on  202- 
205-1810.  General  information 
concerning  the  Commission  may  also  be 
obtained  by  accessing  its  Internet  server 
(http7/www.usitc.gov). 

Issued:  October  20. 1998. 


By  order  of  the  Commission. 
Donna  R.  Koehnke, 
Seovtoiy. 
(FR  Doc.  98-28891  Filed  10-27-98;  8:45  am] 
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DEPARTMENT  OF  JUSTICE 

Drug  Enfowwnt  Administration 
[DoclwtNo.«7-iC| 

Pvnick  Corpodtlon,  Ncwwii,  New 
J«rMy:  Notic*  of  Admlntatratlvo 
H— ring.  Summary  of  Commonta  and 
Oblactlona;  Notico  of  Haaring 

This  Notice  of  Administrative 
Hearing,  Summary  of  Comments  and 
Objections,  regarding  the  application  of 
Penick  Corporation  (Penick)  for 
registration  as  an  importer  of  coca 
leaves,  raw  opium,  opium  poppy  and 
poppy  straw  concentrate,  all  Schedule  II 
controlled  substances,  is  published 
pursuant  to  21  CFR  1301.42(a).  On  May 
12, 1997,  notice  was  published  in  the 
Federal  Regiatar  *  stating  that  Penick 
has  applied  to  be  registered  as  an 
importer  of  coca  leaves,  raw  opium, 
opium  poppy  and  poppy  straw 
concentrate. 

On  June  12, 1997,  Noramco  of 
Delaware,  Inc.  (Noramco),  filed 
comments  and  objections  on  the 
application  and  requested  a  hearing  in 
the  event  that  the  application  is  not 
denied.  Mallinckrodt  Chemical,  Inc. 
(Mallinckrodt).  also  filed  comments  and 
objections  to  the  application.  Notice  is 
hereby  given  that  a  hearing  with  respect 
to  Penick's  application  to  be  registered 
as  an  importer  of  coca  leaves,  raw 
opium,  opium  poppy  and  poppy  straw 
concentrate  will  be  conducted  pursuant 
to  the  provisions  of  5  U.S.C.  952(a)  and 
958  and  21  CFR  1311.42. 
HEARINQ  DATE:  The  bearing  will  begin  at 
9:30  a.m.  on  November  30. 1998.  and 
will  be  held  at  the  Drug  Enforcement 
Administration  Headquarters,  600  Army 
Navy  Drive,  Hearing  Room.  Room  E- 
2103,  Arlington,  Virginia. 
NOnCC  OF  APPEARANCE:  Any  person 
entitled  to  participate  in  this  hearing 
pursuant  to  21  CFR  1301.42(a),  and 
desiring  to  do  so.  may  participate  by 
filing  a  notice  of  intention  to  participate 
in  accordance  with  21  CFR  1301.54,  in 
triplicate,  with  the  Hearing  Clerk,  Office 
of  the  Administrative  Law  judges,  Drug 
Enforcement  Administration. 
Washington,  D.C.  20537,  within  30  days 
of  the  date  of  publication  of  this  notice 
in  the  Federal  Register.  Each  notice  of 
appearance  must  be  in  the  form 


•62FR2Se72. 


prescribed  in  21  CFR  1216.48.  Penick. 
Noramco,  Mallinckrodt.  and  DEA  Office 
of  Chief  Counsel  need  not  file  a  notice 
of  intention  to  participate. 

FOR  FURTMER  MFORMATION  OONTACT: 
Helen  Farmer.  Hearing  Clerk.  Drug 
Enforcmnent  Administration, 
Washington.  D.C  20537;  Telephone 
(202)  307-8188. 

Summary  ofCaaBments  and  Objections 

Mallinckrodt's  Comments 

Mallinckrodt  states  that  as  a  result  of 
Penick's  financial  difficulties,  which  led 
to  Penick's  Chapter  11  bankruptcy 
petition,  Penick  has  not  produced 
significant  quantities  of  controlled 
substances  since  1991  and  does  not 
have  the  present  ability  to  do  so. 
MaUinckrodt  further  asserts  that 
Penick's  bankruptcy  trustee,  appointed 
by  the  bankruptcy  court,  has  no 
experience  in  the  controlled  substance 
business,  and  that  the  goal  of  Penick 
and  its  bankruptcy  trustee  has  not  been 
to  ressurect  the  business,  but  rather,  to 
sell  the  business  in  order  to  pay  off 
Penick's  creditors.  Mallinckrodt  asserts 
that  Penick  has  previously  stated  that  it 
views  its  DEA  registrations  as  its  most 
valuable  assets.  Mallinckrodt  argues  that 
because  DEA  has  a  policy  of  not 
granting  "shelf  registrations,"  i.e.. 
registrations  that  the  applicant  intends 
to  use  only  in  the  future.  Penick  should 
not  be  granting  a  DEA  registration 
because  "(ajUowing  Penick  to  treat  its 
DEA  registrations  as  assets  is  not  the 
proper  use  of  (aj  DEA  registration  or  the 
DEA  registration  process." 

Nommco's  Comments 

Noramco  argues  that  Penick  cannot 
meet  the  burden  of  demonstrating  that 
its  registration  is  in  the  public  interest 
due  to  a  combination  of  its  financial 
status  and  its  management  by  a  court- 
appointed  bankruptcy  trustee.  Noramco 
first  argues  that  Penick  has  substantial 
financial  difficulties,  which  has  resulted 
in  Penick  producing  only  small  amoimts 
of  controlled  substances  since  1991  and 
that  also  caused  Penick.  in  June  1994.  to 
file  for  bankruptcy  under  Qiapter  11  of 
the  Bankruptcy  Code.'  Normaco  states 
that  the  management  of  Penick  is  now 
controlled  by  a  bankruptcy  trustee  who 
does  not  have  experience  in  the 
controlled  substances  industry. 
Moreover,  Noramco  asserts  that  the 
trustee's  primary  function  is  to  market 
Penick's  assets,  with  Penick's  DEA 
registrations  being  the  corporation's 
most  significant  assets.  Noramco  claims 
that  the  bankruptcy  trustee's  desire  to 
make  the  sale  of  Penick  more  lucrative 
is  not  a  lawful  purpose  for  registration 
under  the  Controlled  Substances  Act. 
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Finally,  Noramco  has  expressed  concern 
that  Penick's  poor  financial  situation 
and  management  may  increase  the  risk 
of  division  of  any  controlled 
substances  that  it  imports. 

The  Govemmenf's  Comments 

The  Government  asserts  that  the 
above-captioned  proceeding  is  a 
combination  of  a  rulemaking  to 
determine  whether  the  Schedule  II  raw 
materials  coca  leaves,  raw  opiimi, 
poppy  straw,  and  poppy  straw 
concentrate  may  be  imported  lawfully 
into  the  United  States  pursuant  to  21 
U.S.C  9S2(a)(l)  and  also  an 
adjudication  pursiumt  to  21  U.S.C. 
958(a)  on  Penick's  pending  application 
for  a  DEA  registration  as  an  importer  of 
Schedule  n  raw  materials.  The 
Government  argues  that  because  DEA 
does  not  maintain  a  "contingency 
reserve"  of  DEA  registrants  Penick  must 
first  demonstrate  that  raw  opium  and 
poppy  straw  concentrate  may  be 
imported  into  the  United  States 
pureuant  to  21  U.S.C.  952(a)(1).  The 
Government  further  asserts  that  Penick, 
which  is  involved  in  Chapter  11 
bankruptcy  proceedings,  must  next 
demonstrate  to  the  Deputy 
Administrator  that  it  is  able  to  satisfy 
the  requirements  of  21  U.S.C.  823(a)  and 
958(a)  and  21  CFR  1301.34(b)-(f)  before 
the  Deputy  Administrator  will  renew  its 
DEA  registration  to  import  the  above- 
listed  Schedule  Q  raw  materials  into  the 
United  States. 

The  Government  also  requests  that  all 
interested  parties  be  afforded  the 
opportimity  to  provide  comments  for 
such  rulemaking.  Due  to  the  length  of 
time  between  the  notice  of  Penick's 
application  for  renewal  of  its  DEA 
registration,  see  62  FR  25972  (1997).  and 
this  Notice  of  Hearing,  the 
Government's  request  is  granted.  All 
interested  parties  shall  have  until 
November  30,  1998,  to  file  comments 
regarding  the  above-mentioned 
rulemaking. 

Dated:  October  22. 1998. 
Donnie  R.  Maisiiall, 

Acting  Deputy  Administrator,  Drug 
Enfwcement  Administration. 
(PR  Doc.  98-28897  Filed  10-27-98:  8:45  am) 
■ajJMQ  COOC  441»4»-M 


DEPAfTTMENT  OF  JUSTICE 

Offica  of  Juatica  Progiama 

Agency  Information  CoUactkNi 
ActivHlaa:  Propoaad  CoHactlon; 
Comment  flaquaat;  The  National 
Judicial  Reporting  Progiam,  Focm 
NJRP-1 

ACTION:  Notice  of  Information  Collecticm 
Under  Review;  (Reinstatement,  without 
change  of  a  previously  approved 
collection  for  which  approval  has 
expired). 

The  Department  of  Justice,  Office  of 
Justice  Programs,  Bureau  of  Justice 
Statistics  (BJS)  has  submitted  the 
following  information  collection  request 
for  review  and  clearance  in  accordance 
with  the  Paperwoik  Reduction  Act  of 
1995.  This  proposed  information 
collection  is  pubUshed  to  obtain 
comments  from  the  public  and  affected 
agencies.  Comments  are  encouraged  and 
will  be  accepted  for  sixty  days  imtil 
December  28, 1998. 

If  you  have  additional  comments, 
suggestions,  or  need  a  copy  of  the 
proposed  information  collection 
instrument  with  instructions  or 
additional  information,  please  contact 
Patrick  Langan,  202-616-3490,  Bureau 
of  Justice  Statistics.  Office  of  Justice 
Programs,  U.S.  Department  of  Justice, 
810  7th  Street,  N.W.,  Washington.  DC 
20531. 

Written  comments  and  suggestions 
from  the  public  and  affected  agencies 
concerning  the  proposed  collection  of 
information  should  address  one  or  more 
of  the  following  four  points: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
function  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(2)  Evaluate  tbe  accuracy  of  the 
agency's  estimate  of  burden  of  the 
proposed  collection  of  information, 
including  the  vaUdity  of  the 
methodology  and  assumptions  used; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Overview  of  this  information 
collection: 

(1)  Type  of  Information  Collection: 
Reinstatement,  without  change,  of  a 


previously  approved  collection  for 
which  approval  has  expired. 

(2)  Title  of  the  Form/Collection: 
National  Judicial  Reporting  Program. 

(3)  Agency  form  number,  if  any.  and 
the  applicable  component  of  the 
Department  of  Justice  sponsoring  the 
collection:  Form  NJRP-1.  Bureau  of 
Justice  Statistics,  Office  of  Justice 
Programs,  United  States  Department  of 
Justice. 

(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract:  Primary:  State  Court 
authorities.  Tbe  National  Judicial 
Reporting  Program  (NJRP)  is  the  only 
collection  effort  that  provides  an  ability 
to  maintain  important  statistics  on 
felons  convicted  and  sentenced  in  state 
courts.  The  NJRP  enables  the  Bureau. 
Federal.  State,  and  local  correctional 
administrators;  legislators;  researchers; 
and  planners  to  track  change  in  the 
numbers  and  types  of  offenses  and 
sentences  felons  convicted  in  state 
courts  receive;  as  well  as  track  changes 
in  the  demographics,  conviction  type, 
ntmiber  of  charges,  sentence  length,  and 
time  between  arrest  and  conviction  and 
sentencing  of  felons  convicted  in  state 
coiuts. 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondatt  to 
respond/reply:  It  is  estimated  that  344 
respondents  will  take  11.5  hours  per 
response. 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection:  The  total  annual  burden 
houreare  3,956. 

If  additional  information  is  required, 
contact:  Ms.  Brenda  E.  Dyer,  Deputy 
Clearance  Office,  United  States 
Department  of  Justice,  Information 
Management  and  Security  Staff,  Justice 
Management  Division,  Suite  850, 
Washington  Center.  1001  G  Street.  NW. 
Washington,  DC  20530. 

Dated:  October  23, 1998. 
Brenda  E.  Djrer. 

Department  Deputy  Oearance  Officer,  United 

States  Department  of  Justice. 

(FR  Doc  98-28895  Filed  10-27-98;  8:45  am) 
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NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[Notice  96-157] 

NASA  Advtoory  Council,  Llf»  and 
lAcrogravlty  Sdanoeaand 
AppNMtiona  Advlaory  CommKtae, 
NASA-NIH  Advlaory  Subcommitlaa: 
Meeting 

AGENCY:  National  Aeronautics  and 
Space  Administration. 
ACnOM:  Notice  of  meeting. 

SUMMARY:  In  accordance  with  the 
Federal  Advisory  Committee  Act,  Pub. 
L.  92-463,  as  amended,  the  National 
Aeronautics  and  Space  Administration 
announces  a  meeting  of  the  NASA 
Advisory  Council,  Life  and  Microgravity 
Sciences  and  Applications  Advisory 
Committee.  NASA-NIH  Advisory 
Subcommittee. 

DATES:  Thursday.  November  12. 1998. 
9:00  a.m.  to  5:00  p.m.;  and  Friday, 
November  13, 1998,  9:00  a.m.  to  12:00 
Noon. 

AOOAESSES:  National  Institutes  of 
Health,  31  Center  Drive,  Building  31, 
Conference  Room  No.  3C05,  Bethesda, 
Maryland,  20892. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Joan  Vemikos.  Code  UL.  National 
Aeronautics  and  Space  Administration. 
Washington.  DC  20546.  202/358-0220. 
SUPPLEMENTARY  MFORMATKM:  The 
meeting  will  be  open  to  the  public  up 
to  the  seating  capacity  of  the  room.  The 
agenda  for  the  meeting  is  as  follows: 
— Action  Status 
— NIH  Peer  Review  Changes 
—Report  of  NASA  Ad  Hoc  Panel  to 

Evaluate  Peer  Review 
— NSBRI  Status 
— NRC  Committee  on  Space  Biology  and 

Medicine  Report 
—Flight  Status  (Neurolab.  STS-95.  and 

ISS) 
— NASA  Research  Announcement  for 

Biology  Based  Technology 
— Preparation  of  Committee  Findings 

and  Recommendations 
—NASA-NIH  Program  Update 
— Review  of  Committee  Findings  and 

Recommendations 

It  is  imperative  that  the  meeting  be 
held  on  this  date  to  accommodate  the 
scheduling  priorities  of  the  key 
participants.  Visitors  will  be  requested 
to  sign  a  visitor's  register. 

Dated:  October  20. 1998. 
Mattkmr  M.  Crouch. 

Advisory  Committee  Management  Officer, 

National  Aeronautics  and  Space 

Administration. 

IFR  Doc  9fr-28894  Filed  10-27-98;  8:45  am) 


NATIONAL  TRANSPORTATION 
SAFETY  BOARD 

Sunshina  Act  MaaUng  Aganda 

TME  AND  DATE:  9:30  a.m..  Tuesday. 

November  3, 1998. 

PLACE:  NTSB  Board  Room.  5th  Floor, 

490  L'Enfant  Plaza.  S.W.,  Washington, 

DC  20594. 

STATUS:  Open. 

MATTERS  TO  BE  CONSIDERED: 

6758A — Pipeline  Accident  Report — 
Pipeline  Rupture  and  Release  of  Fuel 
Oil  into  the  Reedy  River  at  Fork  Shoals, 
South  Carolina,  June  26. 1996. 

7081 — Pipeline  Accident  Summary 
Report — Pipeline  Rupture.  Liquid 
Butane  Release,  and  Fire.  Lively.  Texas. 
August  24,  1996. 

NEW  MEDIA  contact:  Telephone:  (202) 
314-6100. 

FOR  MORE  MFORMATKW  CONTACT:  Rhonda 
Underwood.  (202)  314-6065. 

Dated:  October  23, 1998. 
Rhonda  Underwood. 
Federal  Register  Liaison  Officer. 
IFR  Doc.  98-20916  Filed  10-23-98:  4:26  pm) 
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NUCLEAR  REGULATORY 

pocket  Noe.  8TN  8(M54,  STN  80-466.  STN 
50-486.  and  8TN  6(M67] 

Commonwaalth  Edtoon  Co.;  Notica  of 
Conaldaratton  of  laauancaof 
Amandmanta  to  Facility  Operating 
Ucanaaa.  Propoaad  No  Significant 
Hazarda  Conaldaratton  Datarmination, 
and  Opportunity  for  a  Hearing 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  amendments  to 
Facility  Operating  License  Nos.  NPF-37 
and  NPF-66.  issued  to  Commonwealth 
Edison  Company  (ComEd,  the  licensee) 
for  operation  of  Byron  Station.  Units  1 
and  2,  located  in  Ogle  County,  Illinois 
and  Facility  Operating  License  Nos. 
NPF-72  and  NPF-77.  issued  to  ComEd 
for  operation  of  Braldwood  Station. 
Units  1  and  2,  located  in  Will  Coimty. 
Illinois. 

This  notification  addresses  the 
beyond  scope  items  identified  in  the 
requested  amendments  dated  December 
13, 1996.  The  proposed  amendments 
would  revise  current  Technical 
S(>ecificatioii8  (CTS)  of  each  unit  to 
conform  with  NUREG-1431,  Revision  1. 
"Standard  Technical  Specifications 
— Westinghouse  Plants."  The  beyond 
scope  issues  were  further  supplemented 
by  letters  dated  October  10. 1997. 


February  13. 1998.  April  13. 1998.  Jime 
2. 1998.  July  8. 1998.  September  25. 
1998.  and  October  1. 1998.  The 
following  descriptions  and  proposed  no 
significant  hazard  analyses  cover  only 
those  beyond  scope  changes.  Associated 
with  each  change  are  adi^nistrative/ 
editorial  changes  such  that  the  new  or 
revised  requirements  would  fit  the 
format  of  NUREG-1431. 

1 .  CTS  Limiting  Condition  of 
Operation  (LCO)  3.1.3.5  states  that  "all 
shutdown  rods  shall  be  fully 
withdrawn"  when  in  MODE  1  and 
MODE  2  Mdth  K«fr  greater  than  or  equal 
to  1.0.  ComEd  proposes  to  change  the 
applicability  to  MODE  1  and  MODE  2 
with  any  control  bank  not  fully  inserted. 
The  revised  requirement  will  be  stated 
as  ITS  3.1.5. 

2.  CTS  3.1.3.2.a.1  states.  "Determine 
the  position  of  the  non-indicating  rod(s) 
indirectly  by  the  movable  incore 
detectors  at  least  once  per  8  hours  and 
immediately  after  any  motion  of  the 
non-indicating  rod  which  exceeds  24 
steps  in  one  direction  since  the  last 
determination  of  the  rod's 

position  *  *  *  "  ComEd  proposes  to 
eliminate  the  requirement  for 
"immediate"  determination  of  rod 
position.  This  is  an  administrative 
change.  The  revised  requirement  will  be 
stated  as  ITS  3.1.7. 

3.  CTS  Surveillance  Requirement  (SR) 
4.1.2.7.a  requires  each  Boron  Dilution 
Protection  System  (BDPS)  subsystem  to 
be  demonstrated  OPERABLE  at  least 
every  12  hours.  One  of  the  requirements 
to  determine  OPERABOJTY  is  to  "verify 
that  (each  subsystem's)  associated 
nuclear  instrumentation  source  range 
detector  is  OPERABLE  and  indicating 
greater  than  or  equal  to  10  counts  per 
second."  OPERABIIJTY  of  the  source 
range  nuclear  instruments  is 
accomplished  by  satisfactorily 
completing  the  SR  of  CTS  Table  4.3-1. 
The  siuveillance  cannot  by  performed 
in  the  higher  MODE  without  utilizing 
jumpers  or  lifting  leads,  which  could 
result  in  an  undesirable  reactor 
transient.  Consequently.  ComEd 
proposes  to  allow  the  unit  to  enter  the 
MODEs  of  applicability  from  a  higher 
MODE  (i.e.,  entering  MODE  3  from 
MODE  2)  without  having  performed  the 
SR;  however,  the  surveillance  must  be 
completed  within  4  hours  after  entering 
the  mode  of  applicability.  This  revised 
requirement  will  be  stated  as  ITS  SR 
3.3.9.7. 

4.  CTS  SR  4.2.3.5  requires  the 
determination  of  reactor  coolant  system 
(RCS)  total  flow  rate  by  a  precision  heat 
balance  measurement.  No  time  limit  is 
stated  for  completion  of  this  SR; 
however,  it  must  be  done  prior  to  the 
completion  of  PHYSICS  TESTS.  ComEd 
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proposes  to  revise  the  CTS  to  limit  the 
period  of  time  (to  7  days)  that  the  SR  is 
not  required  to  be  performed  after 
attaining  the  required  unit  status 
necessary  to  perform  the  SR.  This 
revised  requirement  will  be  stated  as 
ITS  SR  3.4.1.4. 

5.  CTS  3.4.9.1  Action  requires  that  if 
any  of  the  limits  are  exceeded  and 
cannot  be  restored  within  30  minutes, 
the  unit  must  be  in  Hot  Standby  within 
the  next  6  hours  and  the  RCS  Tavc  and 
pressure  must  be  reduced  to  less  than 
200  degrees  Fahrenheit  and  500  psig. 
respectively,  within  the  following  30 
hours.  ComEd  proposes  to  eliminate  the 
requirement  to  reduce  pressure  to  less 
than  500  psig.  This  revised  requirement 
will  be  stated  as  ITS  LCO  3.4.3. 

6.  ComEd  proposes  to  revise  CTS  LCO 
3.4.1.5.2  and  CTS  SR  4.4.1.5.2.2  to 
change  the  standard  against  which  the 
isolated  loop  is  compared  to  allow 
opening  of  the  isolation  valves.  The 
revision  requires  the  isolated  loop  boron 
concentration  to  be  greater  than  or  equal 
to  the  "required  shutdown  margin  boron 
concentration."  This  change  allows  an 
isolated  loop  to  be  unisolated  even  if  the 
boron  concentration  of  the  isolated  loop 
is  less  than  the  unisolated  portion  of  the 
RCS  as  long  as  the  isolated  loop 
concentration  is  greater  than  the 
required  RCS  concentration  to  meet  ITS 
LCO  3.1.1  (when  in  MODE  5)  or  ITS 
LCO  3.9.1  (when  in  MODE  6).  This 
change  prevents  unnecessary  dilutions 
imder  conditions  where  both  the 
isolated  loop  and  imisolated  portion 
meet  the  applicable  shutdown  margin 
requirements,  but  the  unisolated  portion 
is  at  a  higher  concentration  than  the 
isolated  loop.  This  revised  requirement 
will  be  stated  as  ITS  LCO  3.4.18. 

7.  CTS  SR  4.4.1.5.2.2  requires  the 
boron  concentration  of  an  isolated  loop 
be  determined  to  be  greater  than  the 
boron  concentration  of  an  operating 
loop  within  2  hours  prior  to  opening  the 
valves  of  an  isolated  loop.  ComEd 
proposes  to  revise  the  time  requirement 
from  2  hours  to  4  hours.  This  revised 
requirement  will  be  stated  as  ITS  SR 
3.4.18.2. 

8.  CTS  LCO  3.4.6.2.0  and  CTS  SR 
4.4.6.2.1  require  that  RCS  leakage  be 
limited  to  "40  gpm  CONTROLLED 
LEAKAGE  at  a  Reactor  Coolant  System 
pressuro  of  2235  plus/minus  20  psig." 
ComEd  proposes  to  change  this  leakage 
requirement  from  40  gpm  to  a  value 
determined  as  a  function  of  the 
differential  pressure  betMreen  charging 
pump  discharge  header  pressure  and 
RCS  pressure  (as  shown  on  ITS  Figure 
3.5.5-1).  The  revised  requirement  will 
be  stated  as  ITS  LCO  3.5.5  and  ITS  SR 
3.5.5.1. 


9.  ComEd  proposes  an  editorial 
change  to  CTS  LCO  3.6.3.a.2  to  allow 
deactivated  remote  manual  valves  to 
satisfy  the  required  action  to  isolate  the 
penetration.  "The  revised  requirement 
will  be  stated  as  ITS  LCO  3.6.3  Required 
Action  A.l. 

10.  CTS  LCO  3.8.1.1  does  not  provide 
an  explicit  Action  for  the  situation  of  a 
diesel  generator  inoperable  and  one  bus 
with  two  required  qualified  circuits 
inoperable  (under  the  CTS,  this 
condition  would  require  entry  into  CTS 
LCO  3.03).  Consistent  with  the  guidance 
in  NUREG-1431.  ComEd  proposes  to 
add  this  Condition  to  provide  required 
actions  to  either  restore  the  diesel 
generator  within  12  hours  or  restore  the 
required  qualified  circuits  within  12 
hours.  The  proposed  restoration  time  is 
consistent  with  the  discussions 
provided  in  Regulatory  Guide  1.93.  The 
revised  requirement  will  be  stated  as 
ITS  LCO  3.8.1. 

11.  CTS  SR  4.8.1.1. l.b,  CTS  SR 
4.8.1.1.2.f.5  and  CTS  SR  4.8.1. 1.2.f.6 
require  their  respective  surveillance  to 
be  completed  while  shut  down.  CTS  SR 
4.8.1.1. l.b  involves  transfer  of  oCkite 
circuits  from  normal  to  alternate.  CTS 
SR  4.8.1. 1.2.f.5  and  CTS  SR  4.8.1. 1.2.f.6 
involves  surveillance  of  the  engineered 
safety  feature  (ESF)  bus  electrical  power 
systems.  ComEd  proposes  to  eliminate 
the  shutdown  restriction  required  by  the 
CTS  surveillance.  The  revised 
requirements  will  be  stated  as  ITS  SR 
3.8.1.8.  ITS  SR  3.8.1.12  and  ITS  SR 
3.8.1.13.  respectively. 

12.  CTS  SR  4.8.1. 1.2.f.3  states  that 
"*  •  *  The  (diesel)  generator  voltage 
shall  not  exceed  4784  volts  during  and 
following  the  load  rejection  *   *   *" 
ComEd  proposes  to  add  a  note  which 
states  that  momentary  transients  above 
voltage  immediately  following  a  load 
rejection  do  not  invalidate  the  test. 
Based  on  plant  experience  and 
discussions  with  the  diesel  generator 
manufacturer  during  a  full  load  reject 
test,  very  high  voltage  spikes  may  ocCur 
during  this  test  with  no  detrimental 
impact  on  generator  performance.  This 
revised  requirement  will  be  stated  as 
ITS  SR  3.8.1.10. 

13.  CTS  SR  4.9.4.1  requires,  during 
CORE  ALTERATIONS  or  movement  of 
irradiated  fuel  in  the  containment,  the 
verification  that  each  contaimnent  purge 
isolation  valve  actuates  to  the  isolation 
position,  but  does  not  require  the 
isolation  time  for  each  valve  to  be 
verified.  ComEd  proposes  to  verify  each 
required  containment  purge  valve 
actuates  to  the  isolation  position  on  an 
actual  or  simulated  acttiation  signal 
(every  18  months)  and  to  verify  the 
isolation  time  of  each  required 
containment  purge  valve  is  within 


limits  with  frequency  determined  in 
accordance  with  the  inservice  test  (1ST) 
program.  The  revised  requirement  will 
be  stated  as  ITS  SR  3.9.4.2  and  3.9.4.3. 

14.  Various  ventilation  filter  testing 
requirements  of  CTS  LOO  3.7.6.  3.7.7 
and  3.9.12  specify  that  testing  be 
performed  "in  accordance  with"  the 
applicable  Regulatory  Guide  or  ANSI 
Standard.  ComEd  proposes  that  the 
required  testing  be  performed  "in 
general  conformance  with"  Regulatory 
Guide  1.52,  Revision  2,  and  ANSI 
N510-1980  "with  any  exception  noted 
in  Appendix  A  of  the  [Updated  Final 
Safefy  Analysis  Report]  UFSAR."  This 
change  provides  the  capabiUty  fcM- 
justified  variances  between  the 
applicable  Regulatory  Guide/ ANSI 
Standard  and  the  implementing 
procedures.  Any  future  variances  will 
be  evaluated  in  accordance  with  10  CFR 
50.59  and  documented  in  UFSAR 
Appendix  A  consistent  with  current 
practice.  The  revised  requirement  will 
be  stated  as  ITS  Administrative  Control 
5.5.11. 

15.  CTS  LCO  3.6.1.2  requires  that  the 
containment  leakage  rates  be 
determined  in  accordance  with  10  CFR 
part  50,  appendix ),  Option  B  and 
Regulatory  Guide  1.163,  September 
1995.  In  turn.  Regulatory  Guide  1.163 
references  NEI  94-01,  "Industry 
Guideline  for  Implementing 
Performance-Based  Option  to  10  CFR 
part  50.  appendix  )."  ComEd  proposes 
to  modify  conformance  to  these 
documents  by  the  addition  of  an 
exception  which  allows  the  time 
interval  between  the  first  and  last  tests 
in  a  series  of  consecutive  satisfactory 
Type  A  tests  (where  two  satisfactory 
tests  are  required  prior  to  extending  the 
Type  A  test  interval)  to  be  18  months 
vice  24  months  as  stated  in  the  NEI 
Guideline.  The  nominal  refueling  cycle 
frequency  is  18  months  and  provides 
the  reasonable  time  interval.  This 
revised  requirement  will  be  stated  as 
ITS  Administrative  Control  5.5.16. 

16.  CTS  6.12  provides  high  radiation 
area  access  control  alternatives  pursuant 
to  10  CFR  20.203(c)(2)  (revised  to  10 
CFR  20.1601(c)).  ComEd  proposed  to 
revise  this  specification  as  a  result  of  the 
change  to  10  CFR  part  20.  using  the 
guidance  provided  in  Regulatory  Guide 
8.38.  "Control  of  Access  to  High  and 
Very  High  Radiation  Areas  in  Nuclear 
Power  Plants."  and  current  industry 
technology  in  controlling  access  to  high 
radiation  areas.  The  propoeed  changes 
include  additional  requiranents  for 
groups  entering  high  radiation  areas, 
clarification  of  the  need  for 
communication  and  control  of  workers 
in  high  radiation  areas,  clarification  of 
definition  of  high  radiation  areas,  and 
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the  clarification  that  an  equivalent 
document  to  a  Radiation  Woric  Permit  is 
acceptable.  This  revised  requirement 
will  be  stated  as  ITS  Administrative 
Control  5.7. 

Before  issuance  of  the  proposed 
license  amendments,  the  Commission 
will  have  made  findings  required  by  the 
Atomic  Energy  Act  of  1954,  as  amended 
(the  Act)  and  the  Commission's 
regulations. 

The  Commission  has  made  a 
proposed  determination  that  the 
requested  amendments  involve  no 
significant  hazards  consideration.  Under 
the  Commission's  regulations  in  10  CFR 
50.92.  this  means  that  operation  of  the 
facility  in  accordance  with  the  proposed 
amendments  would  not  (1)  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated;  or  (2)  create  the  possibility  of 
a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated:  or 
(3)  involve  a  significant  reduction  in  a 
margin  of  safety.  As  required  by  10  CFR 
50.91(a),  the  licensee  has  provided  its 
analysis  of  the  issue  of  no  significant 
hazards  consideration  for  each  of  the 
above  proposed  changes.  The  NRC  staff 
has  reviewed  ComEd's  analyses  against 
the  standards  of  10  CFR  50.92(c).  The 
staffs  analysis  is  presented  below. 

1.  Will  the  changes  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated? 

hi  all  of  the  changes  described  above 
the  answer  is  "no."  The  proposed 
changes  will  not  affect  the  safisty 
function  of  the  subject  systems.  There 
will  be  no  direct  effect  on  the  design  or 
operation  of  any  plant  structures, 
systems,  or  components.  No  previously 
analyzed  accidents  were  initiated  by  the 
functions  of  these  systems,  and  the 
systems  will  continue  to  perform  their 
functions  in  mitigating  consequences  of 
previously  analyzed  accidents. 
Therefore,  the  proposed  changes  will 
have  no  impact  of  the  consequences  of 
any  previously  evaluated  accidents. 

2.  Will  the  changes  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated? 

In  all  of  the  changes  described  above, 
the  answer  is  "no."  The  proposed 
changes  would  not  lead  to  any  design  or 
operating  procedure  change.  Hence,  no 
new  equipment  failure  modes  or 
accidents  from  those  previously 
evaluated  will  be  created. 

3.  Will  the  changes  involve  a 
significant  reduction  in  a  margin  of 
safety? 

In  all  of  the  changes  described  above, 
the  answer  is  "no."  Margin  of  safety  is 
associated  with  confidence  in  the  design 


and  operation  of  the  plant.  The 
proposed  changes  to  the  CTS  do  not 
involve  any  change  to  plant  design, 
operation,  or  analysis.  Thus,  the  margin 
of  safety  previously  analyzed  and 
evaluated  is  maintained. 

Based  on  the  analysis,  it  appears  that 
the  three  standards  of  10  CFR  50.92(c) 
are  satisfied  for  each  of  the  proposed 
changes.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
requested  amendments  involve  no 
significant  hazards  ccnsideration. 

The  Commission  is  seeking  public 
comments  on  this  proposed 
determination.  Any  comments  received 
within  30  days  after  the  date  of . 
publication  of  this  notice  will  be 
considered  in  making  any  final 
determination. 

Normally,  the  Commission  will  not 
issue  the  amendments  until  the 
expiration  of  the  30-day  notice  period. 
However,  should  dnnunstances  change 
during  the  notice  period  such  that 
failure  to  act  in  a  timely  way  would 
result,  for  example,  in  derating  or 
shutdown  of  the  facility,  the 
Commission  may  issue  the  license 
amendments  before  the  expiration  of  the 
30-day  notice  period,  provided  that  its 
final  determination  is  that  the 
amendments  involve  no  significant 
hazards  consideration.  The  final 
determination  will  consider  all  public 
and  State  comments  received,  ^ould 
the  Commission  take  this  action,  it  will 
pubUsh  in  the  Federal  Register  a  notice 
of  issuance  and  provide  for  opportimity 
for  a  hearing  after  issuance.  The 
Commission  expects  that  the  need  to 
take  this  action  will  occiu  very 
infr«c|uently. 

Written  comments  may  be  submitted 
by  mail  to  the  Chief,  Rules  and 
Directives  Branch,  Division  of 
Administrative  Services,  Office  of 
Administration,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555- 
0001,  and  should  dte  the  publication 
date  and  page  number  of  this  Federal 
Register  notice.  Written  comments  may 
also  be  delivered  to  Room  6D59,  Two 
White  Flint  North.  11545  Rockville 
Pike,  Rockville,  Maryland,  from  7:30 
a.m.  to  4:15  p.m.  Federal  workdays. 
Copies  of  written  comments  received 
may  be  examined  at  the  NRC  Public 
Document  Room,  the  Gelman  Building, 
2120  L  Street.  NW..  Washington.  DC. 

The  filing  of  requests  for  hearing  and 
petitions  for  leave  to  intervene  is 
discussed  below. 

By  November  27, 1998,  the  licensee 
may  file  a  request  for  a  hearing  with 
respect  to  issuance  of  the  amendments 
to  the  subject  facility  operating  licenses 
and  any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 


wishes  to  participate  as  a  party  in  the 

i>roceeding  must  file  a  written  request 
or  a  hearing  and  a  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and  a 
petition  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the 
Commission's  "Rules  of  Practice  for 
Domestic  Licensing  Proceedings"  in  10 
CFR  part  2.  Interested  persons  should 
consult  a  current  copy  of  10  CFR  2.714 
which  is  available  at  the  Commission's 
Public  Document  Room,  the  Gelman 
Buildii^,  2120  L  Street.  NW.. 
Washington.  DC.  and  at  the  local  public 
document  room  located  at:  for  Byron, 
the  Byron  PubUc  Library  District.  109  N. 
Franklin,  PO  Box  434.  Byron.  Illinois 
61010;  for  Braidwood.  the  Wilmington 
Public  Library,  201  S.  Kankakee  Street, 
Wilmington,  Illinois  60481.  If  a  request 
for  a  hearing  or  petition  for  leave  to 
intervene  is  filed  by  the  above  date,  the 
Commission  or  an  Atomic  Safety  and 
Licensing  Board,  designated  by  the 
Commission  or  by  the  Chairman  of  the 
Atomic  Safety  and  Licensing  Board 
Panel,  will  rule  on  the  request  and/or 
petition;  and  the  Secretary  or  the 
designated  Atomic  Safisty  and  Licensing 
Board  will  issue  a  notice  of  hearing  or 
an  appropriate  order. 

As  required  by  10  CFR  2.714,  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  axplain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  tne 
following  Cactore:  (1)  The  nature  of  the 
petitioner's  right  imder  the  Act  to  be 
made  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  8spect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  a  petitioner  shall  file  a 
supplement  to  the  petition  to  intervene 
which  must  include  a  list  of  the 
contentions  which  are  sought  to  be 
litigated  in  the  matter.  Each  contention 
must  consist  of  a  specific  statement  of 
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the  issue  of  law  or  fact  to  be  raised  or 
controverted.  In  addition,  the  petitioner 
shall  provide  a  brief  explanation  of  the 
bases  of  the  contention  and  a  concise 
statement  of  the  alleged  facts  or  expert 
opinion  which  support  the  contention 
and  on  which  the  petitioner  intends  to 
rely  in  proving  the  contention  at  the 
hearing.  The  petitioner  must  also 
provide  references  to  those  specific 
sources  and  documents  of  which  the 
petitioner  is  aware  and  on  which  the 
petitioner  intends  to  rely  to  establish 
those  facts  or  expert  opinion.  Petitioner 
must  provide  sufficient  information  to 
show  that  a  genuine  dispute  exists  with 
the  applicant  on  a  material  issue  of  law 
or  fact.  Contentions  shall  be  limited  to 
matters  within  the  scope  of  the 
amendment  imder  consideration.  The 
contention  must  be  one  which,  if 
proven,  would  entitle  the  {>etitioner  to 
relief.  A  petitioner  who  fails  to  file  such 
a  supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Hiose  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportimity  to 
present  evidence  and  cross-examine 
witnesses. 

If  a  hearing  is  requested,  the 
Commission  will  make  a  final 
determination  on  the  issue  of  no 
significant  hazards  consideration.  The 
final  determination  will  serve  to  decide 
when  the  hearing  is  held. 

If  the  final  determination  is  that  the 
amendment  request  involves  no 
significant  hazards  consideration,  the 
Commission  may  issue  the  amendment 
and  make  it  immediately  effective, 
notwithstanding  the  request  for  a 
hearing.  Any  hearing  held  would  take 
place  after  issuance  of  the  amendment. 

If  the  final  determination  is  that  the 
amendment  request  involves  a 
significant  hazards  consideration,  any 
hearing  held  would  take  place  before 
the  issuance  of  any  amendment. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission.  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555-0001.  AUention: 
Rulemakings  and  Adjudications  Staff,  or 
may  be  delivered  to  the  Commission's 
Public  Document  Room,  the  Gelman 
Building.  2120  L  Street,  NW., 
Washington,  DC,  by  the  above  date.  A 
copy  of  the  petition  should  also  be  sent 
to  the  Office  of  the  General  Counsel. 
U.S.  Nuclear  Regulatory  Commission, 
Washington,  DC  20555-0001,  and  to 
Michael  I.  Miller,  Esquire:  Sidley  and 


Austin,  One  First  National  Plaza, 
Chicago.  Illinois  60603,  attorney  for 
ComEd. 

Non-timely  filings  of  petitions  for 
leave  to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
presiding  Atomic  Safety  and  Licensing 
Board  that  the  petition  and/or  request 
should  be  granted  based  upon  a 
balancing  of  the  factors  specified  in  10' 
CFR  2.714(a)(l)(IHv)  and  2.714(d). 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  December  13, 1996, 
as  supplemented  on  October  10, 1997, 
February  13, 1998,  April  13, 1998.  June 
2, 1998,  July  8, 1998,  September  25, 
1998.  and  October  1, 1998.  which  are 
available  for  public  inspection  at  the 
Commission's  Public  Document  Room, 
the  Gelman  Building.  2120  L  Street, 
NW..  Washington.  DC.  and  at  the  local 
public  document  room  located  at:  for 
Byron,  the  Byron  Public  Library  District. 
109  N.  Franklin,  P.O.  Box  434.  Byron. 
Illinois  61010;  for  Braidwood.  the 
Wilmington  Public  Library.  201  S. 
Kankakee  Street.  Wilmington.  Illinois 
60481. 

Dated  at  Rockville,  Maryland,  this  21st  day 
of  October  1998. 

For  the  Nuclear  Regulatory  Commission. 
RamiaR.  Asm. 

Project  Manager.  Project  Directorate  in-2. 
Division  of  Reactor  Projects — Ul/W.  Office  of 
Nuclear  Reactor  Regulation. 

[FR  Doc  98-28816  Filed  10-27-98;  8:45  am) 


NUCLEAR  REGULATORY 
COMMISSION 

[DoeiwINa:  71-0271] 

Portland  Qeneral  Electric  Co.; 
Issuance  of  EnvironnMntal 
Assassmsnt  and  Finding  of  No 
Significant  Impact  Ragarding  the 
Proposed  Exemptions  From 
Rsquiramants  of  10  CFR  Part  71 

Portland  General  Electric  Company 
(PGE  or  applicant)  has  applied  for  a 
package  approval  from  the  U.S.  Nuclear 
Regulatory  Commission  (NRC)  for  the 
one-time  shipment  of  the  Trojan  Reactor 
Vessel  Packt^  (TRVP),  with  internals 
intact,  from  the  Trojan  Nuclear  Plant 
site  at  Rainier.  Oregon,  to  the  US 
Ecology  radioactive  waste  disposal 
facility  near  Richland.  Washington.  As 
part  of  its  application,  PGE  has 
requested  exemptions,  pursuant  to  10 
CFR  71.8.  from  requirements  10  CFR 
71.71(c)(7)  and  10  CFR  71.73(c)(1).  This 


Environmental  Assessment  (EA)  was 
prepared  to  assess  the  potential 
environmental  impacts  of  granting  these 
exemptions  as  well  as  an  exemption 
from  10  CFR  71.73(b)  to  the  extent  it  is 
needed  to  grant  an  exemption  from  10 
CFR  71.73(c)(1). 

Identification  of  Proposed  Action 

By  letter  dated  March  31. 1997,  PGE 
requested,  in  part,  approval  for  the  one- 
time shipment  of  the  TRVP  by  means  of 
two  specific  exemptions,  under  10  CFR 
71.8,  from  the  requirements  of  10  CFR 
71.71(c)(7)  and  71.73(c)(1),  in  the  10 
CFR  part  71  regulations  governing  the 
packaging  and  transportation  of  licensed 
materials. 

The  TRVP  is  the  Trojan  reactor  vessel 
prepared  for  transport  as  a  shipping 
package.  The  reactor  vessel  is  a  large, 
thick-walled,  steel  structure  measuring 
approximately  13  m  (42  feet,  6  inches) 
in  length  and  5.2  m  (17  feet,  1  inch)  in 
outside  diameter.  The  reactor  vessel 
void  space,  with  internals  installed  and 
intact,  will  be  filled  with  low-density 
cellular  concrete,  to  prevent  movement 
of  radioactive  material  within  the 
reactor  vessel.  The  vessel  will  be  sealed 
and  shielded  as  necessary  to  meet  the 
dose  limit  requirements  of  10  CFR  71.47 
and  10  CFR  71.51.  Impact  Umiters  will 
be  installed  to  minimize  reactor  vessel 
stresses  associated  with  the  analyzed 
TRVP  drops.  The  impact  limiters  are 
each  approximately  1.5  m  (4  feet.  10 
inches)  in  width  and  7.6  m  (28  feet)  in 
outside  diameter.  The  maximum  gross 
weight  of  the  TRVP  is  conservatively 
925  metric  tons  (2.04  million  pounds). 

The  TRVP  vtrill  be  shipped 
approximately  482  km  (300  miles)  as  a 
one-time,  exclusive  use,  radioactive 
material  transportation  package  for  the 

fiurpose  of  disposal  at  the  US  Ecology 
ow-level  radioactive  waste  fedlity  on 
the  Hanford  Nuclear  Reservation  near 
Richland,  Washington.  During  the 
shipment,  the  TRVP  is  expected  to  be 
outside  the  Trojan  Nuclear  Plant  site 
and  US  Ecology  faciUty  boundaries  less 
than  72  hoius. 

Section  71.71(c)(7)  requires  an 
evaluation  of  the  package  design  under 
normal  conditions  of  transport  and  must 
include  a  determination  of  the  efiiact,  on 
that  design,  of  a  free  drop  of  the 
specimen  through  a  distance  of  0.3  m  (1 
foot)  (for  a  package  weighing  more  than 

15000  kg  (33.100  pounds)! onto 

a  flat,  essentially  unyielding,  horizontal 
surface  in  a  position  for  which 
maximum  damage  is  expected." 

Before  shipment,  the  TRVP  will  be 
prepared  as  a  shipping  package  and  will 
be  loaded  and  tied  down  onto  a 
specially  designed  transporter.  The 
loaded  transporter  will  be  moved  onto 
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a  specially  selected  barge  and  secured 
using  an  engineered  tie-down  system. 
Thebaige  will  be  grounded  during  this 
evolution.  Tbe  TRVP  loaded  transporter 
will  be  barged  up  the  Columbia  River  to 
the  Port  of  Benton  where  a  heavy-haul 
mover  tvill  connect  to  the  transporter 
and  move  it  off  the  barge  and  overland 
to  the  disposal  fiMdlity.  The  TRVP  will 
be  off-loaded  at  the  disposal  facility. 

The  TRVP  will  be  routed  to  a 
horizontal  position  (i.e..  the  oenterline 
longitudinal  axis  of  the  package  will  be 
horiztmtal)  during  preparation  in  the 
Trojan  Nuclear  Plant  industrial  area. 
During  transport,  the  TRVP  will  remain 
oriented  in  the  horizontal  position. 
Because  of  the  unique  size  and  mass  of 
the  package  and  the  method  of  support 
of  the  pacLue,  no  other  orientation  is 
reasonable  during  TRVP  transport.  Once 
loaded  onto  the  transporter,  the  TRVP 
«viU  not  be  removed  from  the 
transporter  at  any  time  during  transport. 

Based  on  the  above  conditions  and 
the  special  handling  and  operational 
oontrob  to  be  exercised,  PGE  requested 
exemption  from  the  requirement  to 
consider  the  0.3  m  (1  foot)  drop  (in  any 
orientation)  as  a  normal  condition  of 
transport.  PGE  has,  howrever,  designed 
and  uialyzed  the  TRVP  with  impact 
limiters  to  withstand  the  efEscts  of  a  0.3 
m  (1  foot)  horizontal  orientation  drop. 

Section  71.73(c)(1)  concerns  tests  for 
hypothetical  accident  conditions  and 
requires:  "A  free  drop  of  the  specimen 
throu^  a  distance  of  9  m  (30  feet)  onto 
a  flat,  essentially  unyielding,  horizontal 
surface,  striking  the  surface  in  a  position 
for  which  maximum  damage  is 
expected."  Based  on  the  Safety  Analysis 
Report  (SAR)  specified  transportation 
route,  method  of  shipment,  and  special 
controls  (including  18.5  km/h  (10  knoU) 
and  8  km/h  (5  mi/n)  speed  limits  for 
river  and  road,  respectively),  the  PGE 
contends  the  9  m  (30-foot)  drop  should 
not  be  considered  a  hypothetical 
accident  condition  for  the  TRVP 
shipment.  PGE  determined  that  the 
maVimiim  postulated  distance  that  the 
TRVP  could  drop  during  a  hypothetical 
transport  accident  is  3.3  m  (11  feet), 
bMed  on  the  transportation  system, 
route,  and  operational  controls.  This 
drop  height  and  horizontal  orientation 
were  used  as  a  design  basis  for  the 
TRVP.  Because  the  TRVP  shipment  is 
conditioned  on  a  minimum  initial  TRVP 
temperature  of  50  *F.  and  on  a 
forecasted  minimum  daily  low 
temperature  during  transport  of  40  *F. 
the  11-foot  drop  and  ptmcture  were 
evaluated  at  45  *F,  rather  than  the  -  20 
*F  which  otherwise  would  be  required 
by  10  CFR  71.73(b). 

PGE  designed  the  TRVP  and  analyzed 
its  performance  under  accident 


conditions  that  are  not  as  rigorous  as 
those  specified  in  10  CFR  71.73(c)(1). 
and  therefore  requested  exemption  frtun 
that  requirement.  To  assure  comparable 
shipment  safety,'  PGE  has  committed  to 
the  use  of  stringent  operational  and 
administrative  controls.  The  purpose  of 
these  controls  is  to  ensure  that  the 
probability  of  the  TRVP  encoimtering 
accident  conditions  beyond  those  for 
which  it  has  been  analyzed  is  low. 

Need  for  the  Propoeed  Action 

The  Trojan  Nuclear  Plant  was  shut 
down  in  November  1992.  On  January 
27. 1993,  PGE  notified  the  NRC  of  its 
decision  to  permanently  cease  power 
operations  and  subsequently  defueled 
the  reactor,  storing  the  spent  fuel  in  the 
Trojan  sp>ent  fuel  pool.  Currently,  PGE 
has  a  possession-only  license  under  10 
CFR  part  50,  and  on  January  25. 1995. 
applied  to  terminate  its  license  by 
submitting  a  decommissioning  plan. 
PGE  proposed  to  decommission  the 
facility  using  a  dismantlement  or 
DEOON  approach  as  defined  in  the 
"Final  Generic  Environmental  Impact 
Statement  on  Deconmiissioning  of 
Nuclear  FadUties."  NUREG-0586.  dated 
August  1988. 

In  accordance  with  the  NRC-approved 
decommissioning  plan,  PGE's  plans  for 
decommissioning  the  Trojan  Nuclear 
Plant  include  decontamination  and 
dismantlement  of  contaminated 
structures,  systems,  and  components. 
The  removal  of  the  Trojan  reactor  vessel 
and  the  internals  is  an  evolution  that  is 
discussed  in  the  decommissioning  plan, 
and  is  necessary  for  completion  of 
decommissioning  and  release  of  the  site 
for  unrestricted  use. 

Certain  normal-  and  accident-    

condition  test  requirements  of  10  CFR 
71  (i.e.,  10  CFR  71.71(c)(7)  and 
71.73(c)(1)]  are  impractical  for  the 
propoeed  shipment  of  the  TRVP.  They 
would  significantly  increase  the  size 
and  cost  of  impact  limitera  attached  to 
the  reactor  vessel.  Larger  impact  limitera 
would  raise  the  center  of  gravity  of  the 
TRVP  in  its  transport  configuration, 
resulting  in  a  larger  actual  drop  height 
that  could  occur  during  the  shipment. 
Larger  impact  Umiters  could  also  make 
the  shipment  by  barge  physically 
impossible  because  a  slightly  taller 
package  would  not  fit  under  the 
minimiim  overhead  clearance  point  for 
the  shipment  route.  Furthermore, 
installation  of  larger  impact  limitera 
would  result  in  an  increase  in 
occupational  dose  to  the  workere 
performing  the  installation,  which  is  not 
in  keeping  with  the  as  low  as  reasonably 
achievable  (ALARA)  concept.  Thus, 
exemptions  from  the  requirements  of  10 
CFR  71.71(c)(7),  and  71.73(c)(1)  and  the 


related  exemption  from  71.73(b),  are 
needed  to  approve  use  of  the  TRVP  for 
transport. 

Environmental  Impacts  of  the  Propoeed 
Action 

NRC  has  considered  the  impacts  of 
radioactive  material  transportation  in 
general  in  its  "Final  Environmental 
Statement  on  the  Transportation  of 
Radioactive  Material  by  Air  and  Other 
Modes,"  (NUREG-0170,  December 
1977).  The  one-time,  short-duration 
shipment  of  the  TRVP  will  be  made 
along  a  well-defined,  fevorable 
transportation  route  to  the  U.S.  Ecology 
licensed  radioactive  waste  disposal 
facility.  The  staff  has  established,  by 
evaluation  of  the  revised  SAR  and 
transportation  ProbabiUstic  Safety  Study 
(PSS)  and  by  personal  interviews  with 
the  U.S.  Coast  Guard  and  the  U.S. 
Department  of  Transportation  (DOT), 
that  the  operational  and  administrative 
controls  provide  reasonable  assurance 
that  the  TRVP  will  not  encounter 
accident  conditions  during  the 
shipment  beyond  those  for  which  it  has 
been  analyzed.  Thereline.  any  stress  to 
the  TRVP  frtHn  nonnal  or  credible 
accidents  is  not  expected  to  have 
impacts  that  would  lead  to  radiological 
releases. 

The  PSS  shows  that  the  most  likely  of 
the  accident  scenarios  is  a  TRVP  bai^ 
collision,  with  the  TRVP  lost  overboard 
(probability  of  10-*  for  the  shipment). 
PGE  has  developed  a  recovery  plan  for 
this  scenario  that  indicates  that  the 
TRVP  would  be  recovered  in  about  30 
days.  Since  the  probability  of  accidents 
that  could  damage  the  package  and  lead 
to  potential  health  impacts  is  less  than 
10  -  ".  these  accidents  were  not 
evaluated  by  the  staff.  The  staff 
concluded  that  the  TRVP  shipment  will 
not  significantly  affect  the  public  health 
and  safety,  or  adversely  impact  the 
environment. 

Alternative  to  the  Propoeed  Action 

The  alternative  to  the  proposed  action 
is  to  not  grant  the  exemptions  from  10 
CFR  part  71,  which  would  then  require 
other  approaches  to  disposition  of  the 
Trojan  reactor  vessel  and  evaluation  of 
its  environmental  impacts.  Three  other 
disposition  scenarios  were  considered 
for  the  disposal  of  the  reactor  vessel  and 
internals  from  the  Trojan  Nuclear  Plant: 

A.  No  Action 

Storage  of  the  reactor  vessel  on  site. 
On-site  storage  of  the  reactor  vessel  with 
its  internals  intact  is  not  considered  to 
be  a  viable  alternative.  Federal 
regulations  (10  CFR  50.82(a))  provide 
for  decommissioning  within  60  years, 
unless  a  longer  period  is  approved  by 
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the  Commission,  in  accordance  with  the 
regulations.  Storing  the  vessel  on-site 
for  50  yeara  before  removal  is  similar  to 
the  SAFSTOR  decommissioning 
alternative,  which  was  addressed  in 
NUREG-0586,  "Final  Generic 
Environmental  Impact  Statement  on 
Decommissioning  of  Nuclear  Facilities." 
On-site  storage  for  50  years  is  not 
consistent  with  the  DECON 
decommissioning  alternative  that  was 
selected  by  PGE  and  approved  by  NRC. 
The  DEOON  decommissioning 
alternative  has  also  been  accepted  and 
approved  by  the  State  of  Oregon  for  the 
decommissioning  of  the  Trojan  Nuclear 
Plant.  On-site  storage  of  the  reactor 
vessel  would  result  in  retaining  the  part 
50  license  and  necessary  staff  to 
maintain  radiological  controls  and  other 
part  50  required  programs.  Other  results 
include,  but  are  not  limited  to, 
performance  of  required  periodic 
surveys,  increased  exposure  to  workera, 
and  increased  cost.  Although 
radioactive  decay  would  reduce 
shielding  requirements,  the  reactor 
vessel  would  still  have  (o  be  disposed 
of  using  one  of  the  alternatives 
described  below.  Since  insignificant 
gain  would  be  realized,  this  scenario 
was  not  evaluated  further. 

B.  Modified  Reactor  Vessel  and 
Internals  Removal  (Modified  TRVP) 

Disposal  of  the  reactor  vessel  in  one 
piece  with  only  the  non-greater  than 
Class  C  (non-GTCC)  internals  left  inside. 
The  TRVP,  with  all  internals  included, 
is  classified  as  Class  C  waste.  Certain 
internals,  if  removed  from  the  TRVP. 
would  likely  be  classified  as  GTCC 
waste.  The  GTCC  internals  would  have 
to  be  segmented  underwater,  placed  into 
containera.  and  stored  in  the  spent  fuel 
pool  or  the  independent  spent  fuel 
storage  installaUon  (ISFSI)  at  the  Trojan 
Site.  The  vessel  and  remaining  internals 
would  be  shipped  via  bai^e  in  a  single 
package  similar  to  the  TRVP  alternative. 
Depending  on  the  package  shipped, 
NRC  and/or  DOT  exemptions  might  still 
be  required.  The  GTCC  internals  would 
be  shipped  at  an  unknown  date  in  the 
future  when  a  suitable  repository 
becomes  available  to  accept  the  waste. 

C.  Separate  Disposal 

Separate  disposal  of  the  reactor  vessel 
and  internals.  The  reactor  vessel 
internals  would  be  segmented 
underwater.  The  non-GTCC  internals 
would  be  placed  in  shielded  casks  and 
shipped  to  the  US  Ecology  disposal 
facility  via  truck.  The  GTCC  internals 
would  be  stored  in  the  spent  fuel  pool 
or  the  ISFSI  at  the  Trojan  site.  The 
reactor  vessel  would  be  disposed  of 
separately  &t>m  the  internals  and  either 


shipped  whole,  via  barge,  or  segmented 
and  shipped,  via  truck,  to  the  (hsposal 
facility.  Depending  on  the  package 
shipped,  NRC  and/or  DOT  exemptions 
mi^t  still  be  required.  The  GTCC 
internals  would  be  shipped  at  an 
unknown  date  in  the  future  when  a 
suitable  repository  becomes  available  to 
accept  the  waste. 

Radiation  exposures  for  the  proposed 
action  and  the  other  disposition  options 
were  analyzed  for  on-site  personnel, 
transportation  personnel,  general 
pubUc,  and  disposal  facility  woikere. 
The  number  of  radioactive  waste 
shipments  for  each  scenario  was  based 
on  the  amount  and  conjuration  of  the 
waste  produced.  Dose  estimates  do  not 
include  doses  resulting  from  on-site 
storage  and  future  shipment  of  GTCC 
waste  to  a  waste  repository  (date  and 
site  unknown). 

The  proposed  TRVP  action  has  one 
radioactive  waste  shipment  and  a  total 
exposure  of  0.674  person-Sv  (67.4 
person-rem)  [0.671  person-Sv  (67.1 
person-rem)  of  occupational  exposure  to 
on-site  p«sonnel].  Alternative  A  is 
inconsistent  with  the  NRC-approved 
decommissioning  plan  for  the  site,  and 
the  impacts  do  not  differ  significantly 
from  the  proposed  action.  Alternative  B 
would  entail  three  radioactive  waste 
shipments  and  a  total  exposure  of  0.881 
pereon-Sv  (88.1  person-rem)  [0.878 
pereon-Sv  (87.8  peraon-rem)  of 
occupational  exposure  to  on-site 
personnel).  Alternative  C  would  involve 
47  radioactive  waste  shipments  and  a 
total  exposure  of  1.389  to  1.399  person- 
Sv  (138.9  to  139.9  person-rem)  (1.332 
fwrson-Sv  (133.2  person-rem)  of 
occupational  exposure  to  on-site 
personnel). 

Agencies  and  Persons  Contacted 

Officials  from  the  DOT  Office  of 
Hazardous  Materials  Technology,  and 
the  U.S.  Coast  Guard,  Marine  Safety 
Office/Group  Portland,  were  contacted 
regarding  impacts  of  the  proposed 
action  and  had  no  concerns. 

Finding  of  No  Significant  Impact 

The  environmental  impacts  of  the 
proposed  action  have  been  reviewed  in 
accordance  with  the  requirements  of 
part  51.  Based  on  the  foregoing  EA,  the 
Commission  finds  that  the  proposed 
action  of:  (1)  Granting  an  exemption 
from  10  CFR  71.71(c)(7).  so  that  PGE 
need  not  evaluate  a  free  drop  of  0.3  m 
(1  foot)  imder  normal  conditions  of 
transport;  and  (2)  granting  an  exemption 
from  10  CFR  71.73(c)(1)  and  71.73(b),  so 
that  PGE  need  not  evaluate  a  free  drop 
of  9  m  (30  feet)  imder  hypothetical 
accident  conditions,  will  not 
significantly  impact  the  quality  of  the 


human  environment.  Accordingly,  the 
Commission  has  determined  not  to 
prepare  an  environmental  impact 
statement  for  the  proposed  exemption. 
This  appUcation  was  docketed  under 
part  71.  Dodcet  71-9271.  For  further 
details  about  this  action,  see  Dockets 
50-344  and  72-017,  which  are  available 
for  pubUc  inspection  at  the 
Commission's  Public  Document  Room, 
2120  L  Street,  NW.  Washingtcm,  DC 
20555,  and  the  Local  PubUc  Dociunmit 
Room  at  Portland  State  University 
Lilvary,  Science  Library,  951  Southwest 
Hall  Street,  Portland,  Chegon  97201. 

Dated  at  RockviDe,  MD,  this  22nd  day  of 
October  1998.  — 

For  tlie  Nuclear  Regulatory  Commission. 
M*  Wayaa  Hoq^bs. 

Acting  Director,  Spent  Fuel  Project  Office. 

Office  c^ Nuclear  Material  Safety  and 

Safeguards. 

[PR  Doc.  98-28813  Filed  10-27-98;  8:45  am] 
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Cebot  Pn  f ui  meHce  I 
PeHneylVHte,  Site,  end  Opportunity 
for  eHeerinQ 

The  U.S.  Nuclear  Regulatory 
Commission  (NRC)  is  considering 
issuance  of  a  Ucense  amendment  to 
Source  Material  License  No.  SMC-1562 
to  authorize  decommissioning  of  the 
Cabot  Performance  Materials  (CABOT) 
Reading,  Pennsylvania,  site.  This 
license  is  issued  to  CABOT  to  possess 
contaminated  material  at  its  Reading 
and  Revere,  Pennsylvania,  sites.  NRC 
Uoenses  these  facilities  under  10  CFR 
Part  40.  Specifically,  the  Ucense    . 
authorizes  CABOT  to  possess  100  tons 
of  elemental  uranium  and  thorium  total 
at  both  sites.  The  contaminated  material 
at  the  Reading  site  is  in  the  form  of  slag 
and  soil  located  on  the  fece  of  a  slope. 
The  contamination  is  the  result  of 
processing  ores  which  contained 
uranium  and  thorium. 

On  August  28, 1998,  the  Uoensee 
submitted  a  site  decommissioning  plan 
(SDP)  to  NRC  for  review.  The  SDP 
concludes  that  long-term  doses  frx>m  the 
contaminated  material  at  current  levels 
meet  the  requirements  of  the 
Radiological  Criteria  for  License 
Termination  rule  (10  CFR  Part  20. 
Subpart  E)  (62  FR  39058).  Therefore,  the 
Uoensee  proposes  that  no  additional 
decommissioning  is  required. 
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Prior  to  the  issuance  of  the 
amendment.  NRC  will  have  made 
findings  required  by  the  Atomic  Energy 
Act  of  1954,  as  amended,  and  NRC's 
regulations.  These  findings  will  be 
documented  in  a  Safety  Evaluation 
Report  and  an  Environmental 
Assessment. 

NRC  provides  notice  that  this  is  a 

Eroceeding  on  an  application  for  a 
cense  amendment  falling  within  the 
scope  of  Subpart  L.  "Informal  Hearing 
Procedures  for  Adjudication  in 
Materials  Licensing  Proceedings,"  of 
NRC's  rules  of  practice  for  domestic 
hcensing  proceedings  in  10  CFR  Part  2. 
Pursuant  to  §  2.1205(a).  any  person 
whose  interest  may  be  affected  by  this 
proceeding  may  file  a  request  for  a 
hearing  in  accordance  with  §  2.1205(d). 
A  request  for  a  hearing  must  be  filed 
withLi  thirty  (30)  days  of  the  date  of 
publication  of  this  Federal  Register 
notice. 

The  request  for  a  hearing  must  be 
filed  with  the  Office  of  the  Secretary 
either 

1.  By  deUvery  to  Secretary,  U.S. 
Nuclear  Regulatory  Commission.  One 
White  Flint  North.  11555  Rockville 
Pike.  Rockville,  MD  20852-2738, 
between  7:45  am  and  4:15  pm  Federal 
woriidays:  or 

2.  By  mail  or  telegram  addressed  to 
Secretary.  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555- 
0001.  Attention:  Rulemaking  and 
Adjudications  Staff. 

In  addition  to  meeting  other 
applicable  requirements  of  Part  2  of  the 
NRC's  regulations,  a  request  for  a 
hearing  filed  by  a  person  other  than  an 
applicant  must  describe  in  detail: 

1 .  The  interest  of  the  requester  in  the 
proceeding; 

2.  How  that  interest  may  be  affected 
by  the  results  of  the  proceeding, 
including  the  recuons  why  the  requester 
should  be  permitted  a  hearing,  with 
particular  reference  to  the  factors  set  out 
in  §  2.1205(h): 

3.  The  requester's  areas  of  concern 
about  the  licensing  activity  that  is  the 
subject  matter  of  the  proceeding:  and 

4.  The  circumstances  estabUsning  that 
the  request  for  a  hearing  is  timely  in 
accordance  with  §  2.1205(d). 

hi  accordance  with  10  CFR  2.1205(f), 
each  request  for  a  hearing  must  also  be 
served,  by  deUvering  it  personally  or  by 
mail,  to: 

1.  The  appUcant,  Cabot  Performance 
Materials,  P.O.  Box  1608,  Boyertown, 
Pennsylvania  19512.  Attention:  Mr. 
Anthony  T.  CampitelU.  and: 

2.  NRC  staff,  by  dehvery  to  the 
Executive  Director  for  Operations.  U.S. 
Nuclear  Regulatory  Commission.  One 
White  Flint  North.  11555  Rockville 


Pike.  Rockville.  MD  20852-2738, 
between  7:45  am  and  4:15  pm  Federal 
workdays,  or  by  mail,  addressed  to  the 
Executive  Director  for  Operations,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555-0001. 

For  further  details  with  respect  to  this 
action,  the  application  for  amendment  is 
available  for  inspection  at  NRC's  PubUc 
Document  Room,  2120  L  Street  NW.. 
Washington.  DC  20555-0001. 

FOR  FURTHER  INFORMATION  CONTACT: 
Timothy  E.  Harris.  Low-Level  Waste  and 
Decommissioning  Projects  Branch. 
Division  of  Waste  Management,  Office 
of  Nuclear  Material  Safety  and 
Safeguards.  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555- 
0001.  Telephone:  (301)  415-6613.  Fax.: 
(301)  415-5398. 

Dated  at  Rockville,  Maryland,  this  20th  day 
of  October  1998. 

For  the  Nuclear  Regulatory  Conunission. 
]6bu  W.  N.  Hickey, 

Chief  Low-Level  Waste  and  Decommissioning 
Projects  Branch.  Division  of  Waste 
t^nagement.  Office  bf  Nuclear  Material 
Safety  and  Safeguards. 
(FR  Doc.  98-28815  Filed  10-27-98;  8:45  am] 
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[RiliMi  No.  34-40688;  File  No.  8R-0TC- 
M-19] 

8«lf*R«gul«tory  Oroanliallons;  Th« 
Dapotltory  Trust  Company;  Notice  of 
Rling  of  Propo— d  Rul«  Ctumg* 
Relating  to  Eataltltohing  a  Practloa  of 
Collaeting  tha  DHIaranca  Datwaan  a 
Parttdpanra  Raquliad  Fund  Dapoalt 
and  Hs  Actual  Fund  Dapoait  Mora 
Fraquantly 

Pursuant  to  Section  19(b)(1)  ^  of  the 
Securities  Exchange  Act  of  1934 
("Act"),  notice  is  hereby  given  that  on 
June  11, 1998,  The  Depository  Trust 
Company  ("DTC")  filed  with  the 
Securities  and  Exchange  Commission 
("Conunission")  the  proposed  rule 
change  as  described  in  Items  I,  II,  and 
in  below,  which  items  have  been 
prepared  primarily  by  DTC.  DTC 
amended  the  proposed  rule  change  on 
July  29, 1998.  The  Commission  is 
publishing  this  notice  to  soUdt 
comments  from  interested  persons  on 
the  proposed  rule  change. 


I.  Self-Regulatory  Oi^ganization's 
Statement  of  the  Terms  of  Substance  of 
the  Propoaed  Rule  Change 

The  proposed  rule  change  establishes 
a  practice  of  collecting  the  difference 
between  a  participant's  reqtiired  fund 
deposit  2  and  its  actual  fund  deposit ' 
more  frequently  than  monthly. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpoae  of,  and 
Statutory  Basis  for,  die  Propoaed  Rule 
Change 

In  its  fiUng  with  the  Commission, 
DTC  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  DTC  has  prepared 
simmiaries,  set  forth  in  sections  (A),  (B), 
and  (C)  below,  of  the  most  significant 
aspects  of  sudi  statements.'* 

(A)  Self-Regulatory  Organization's  ^ 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

Currently.  DTC  calculates  each 
participant's  required  fund  deposit 
daily.  If  a  participant's  required  fund 
deposit  exceeds  its  actual  fund  deposit. 
DTC  requires  the  participant  to  deposit 
the  difference  into  DTC's  participant 
fund  on  a  monthly  basis.  The  proposed 
rule  change  will  further  minimize  DTC's 
exposure  by  providing  for  the  collection 
of  the  difference  between  a  participant's 
required  fund  deposit  and  actual  fund 
deposit  on  a  daily  basis  imder  certain 
circumstances. 

Under  the  proposal,  DTC  will 
calculate  a  participant's  actual  and 
required  fund  deposit  daily  and  require 
a  participant  to  deposit  the  difference  if 
two  conditions  are  met.  First,  the 
amount  of  the  difference  between  the 
funds  must  be  equal  to  or  exceed 
S500,000.  and  second,  the  difference 
must  represent  25%  or  more  of  the 
newly  calculated  required  fund  deposit. 
Under  such  circumstances,  the 
participant  will  be  required  tn  deposit 
the  difference  into  DTC's  participant 
fund  within  two  business  days  of  the 
day  the  difference  was  calculated.  This 
new  standard  will  ensure  that  DTC's 
resources  are  sufficient  to  complete 


•  is  U.S.C.  78t(b)(l). 


'Required  fund  deposit  it  deflned  in  OTC't  Rule 
1  M  the  amount  a  participant  ia  required  to  depoait 
to  the  paxticipant'i  fund. 

>  Actual  fund  depoait  it  defined  in  DTC's  Rule  1 
at  the  amount  a  participant  ha*  deposited  to  DTCi 
participant  fund,  including  both  its  required  fund 
depoait  and  any  voluntary  fund  deposit. 

*  The  Commission  has  modified  the  text  of  the 
summaries  prepared  by  OTC 
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settlement  if  a  participant  fails  to  settle 
its  net  debit  obligation. 

DTC  believes  that  the  proposed  rule 
change  is  consistent  with  the 
requirements  of  Section  17A  of  the  Act  > 
and  the  rules  and  regulations 
thereunder  because  it  assures  the 
safeguarding  of  securities  and  fimds 
which  are  in  its  custody  or  control. 

(B)  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

DTC  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
burden  on  competition  not  necessary  or 
appropriate  in  furthwance  of  the 
purpose  of  the  Act 

(C)  Self-Reffilatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Chaitge  Received  From 
Members.  Participants  or  Others 

Written  comments  on  the  proposal 
from  DTC  participants  or  others  have 
not  been  soUdted  or  received.  The  staff 
of  the  Commission  recommended  that 
DTC  establish  a  practice  of  collecting 
the  difference  between  a  participant's 
required  fimd  deposit  and  actual  fund 
deposit  more  often  than  monthly. 

m.  Date  of  EflEsctiteaess  of  the 
Pn^Miaed  Rule  Oiange  and  Timing  for 
Commiaaian  Action 

Within  thirty-five  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  die  CommissicHi  may  designate  up  to 
ninety  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  DTC  consents,  the 

rnminimiimi  will: 

(A)  By  Older  approve  such  proposed 
rule  change  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  ConmeBts 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  fcnegoing. 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary.  Securities  and  Exchange 
Commission,  450  Fifth  Street.  N.W.. 
Washington,  D.C  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  tiut  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 


Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
pubUc  in  accordance  with  the 
provisions  of  5  U.S.C  552.  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Refisrence 
Section,  450  Fifth  Street.  N.W.. 
Washington.  D.C  20549.  Copies  of  such 
filing  also  will  be  available  for 
inspection  and  copying  at  the  principal 
office  of  DTC  All  submissions  shoidd 
refer  to  File  No.  SR-DTC-98-13  and 
should  be  submitted  by  November  18. 
1998. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority." 

Mvgaral  H.  McFarland, 
Deputy  Secretary. 
IFR  Doc  98-28847  Filed  10-27-98;  8:45  ami 
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34-'4O680;  FHa  No.  SR-OTC- 


SalfMtagulalory  Organlzallona;  The 
Depoaltofy  Truat  Company,  Notloa  of 
FHIng  and  hnmadtala  EffacHvenaaa  of 
Fiopoaad  Rule  Ctianoe  flelallinj  to 
Entianoamenta  of  Ma  Memo 
SaQreQadon  Procedurae 

October  22, 1998. 

Pursuant  to  Section  19(b)(1)  *  of  the 
Securities  Exchange  Act  of  1934 
("Act"),  notice  is  hereby  given  that  on 
August  21, 1998,  The  Depository  Trust 
Company  ("DTC")  filed  witii  die 
Securities  and  Exchange  Commission 
("Commission")  the  proposed  nde 
change  as  described  in  Items  I,  II,  and 
m  below,  which  items  have  been 
prepared  primarily  by  DTC  The 
Commission  is  publishing  this  notice  to 
soUdt  comments  from  interested 
persoas  on  the  proposed  rule  change. 

L  Self-Kegnlatory  Organizatkn'a 
Statement  of  the  Tanu  ofSahetaMX  at 
the  Propoaed  Rule  Oiange 

The  proposed  rule  change  adds  three 
options  to  DTC's  Memo  Segregation 
("Memo  Seg")  procedures. 

n.  Self-legnlatary  Organiiatkm's 
Statement  of  tiie  Porpose  ai,  and 
Statntoiy  Basis  for,  ttw  Proposed  Rule 


In  its  filing  with  the  Commission, 
DTC  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
oonunents  it  received  on  the  proposed 


rule  change.  The  text  (rf  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  DTC  has  prepared 
summaries,  set  forth  in  sections  (A),  (B), 
and  (C)  below,  of  the  most  significant 
aspects  of  sudi  statements.' 

(A)  Self-Regulatory  Ckganization's  * 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for,  the  Proposed  Rule 
Chartge 

This  proposed  rule  change  is  adding 
three  Memo  Seg  options  made  possible 
by  the  modification.  The  three  memo 
seg  options  being  added  are:  (1)  an 
instruction  to  increase  die  instructing 
participant's  Free  position  and  Memo 
Seg  position  upon  the  receipt  of  deUver 
orc^s  (free  or  valued)  with  certain 
reclaim  reason  codes:  (2)  an  instruction 
to  increase  the  instructing  participant's 
Free  position  and  Memo  Seg  position 
upon  the  receipt  of  certain  continuous 
net  setUonent  system  account 
allocations;  and  (3)  an  instruction  to 
turn  around  all  poci^ons  received  from 
dehver  orders  except  for  certain 
positions.  These  enhancements  will  be 
made  available  to  participants  sUrting 
August  24. 1998. 

DTC  beUeves  that  the  proposed  rule 
change  is  consistent  with  the 
requirements  of  Section  17A  of  the  Act ' 
and  the  rules  and  regulations 
thereunder  because  it  provided  for  the 
safeguarding  of  securities  and  fimds  in 
DTC's  custody  or  control  or  for  wdiich 
it  is  responsible. 

(B)  Sdf-Regukaoiy  Organization 's 
Statement  on  Burden  on  Competition 

DTC  [Miceives  no  impact  on 
competition  by  reason  of  the  proposed 
rule  change. 

(C)  Self-Regulatory  Organixation's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Recaved  From 
Manbers.  Participants  or  Others 

DTC  informed  participants  of  the 
proposed  nde  change  in  Important 
Notices  dated  May  5, 1998,  and  August 
12. 1908.  Written  comments  from  DTC 
participants  or  others  have  not  been 
solicited  or  received  on  the  prt^msed 
rulediange. 


m. 


oTtke 


Action 

The  foregoing  rule  change  has  become 
etEsctive  pursuant  to  Section 
19(bM3XA)(iii)  *  of  die  Act  and  pursuant 


•l5U.&C7Sq-l. 


•  17  CFR  2t)0.3O-3(aXl3). 
>15U.S.C7aa(bMl). 


>  The  Cooimission  has  modified  the  text  of  the 
mmmariea  prepared  by  IHC 
»15U.&.C7Sq-l. 
«1S  U.S.C  78a(bN3XAXiU). 
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to  Rule  19b-4(e)(4)>  promulgated 
thereunder  because  the  proposal  efiiscts 
a  change  in  an  existing  service  of  a 
registered  clearing  agency  that:  does  not 
adversely  affect  the  safeguarding  of 
securities  or  funds  in  the  custody  or 
control  of  the  clearing  agency  or  for 
which  it  is  responsible;  and  does  not 
significantly  affect  the  respective  rights 
or  obligations  of  DTC  or  persons  using 
the  service.  At  any  time  within  sixty 
days  of  the  filing  of  such  rule  change, 
the  Commission  may  summarily 
abrogate  such  rule  change  if  it  appears 
to  the  Commission  that  such  action  is 
.necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  N.W., 
Washington.  DC.  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Section,  450  Fifth  Street,  N.W., 
Washington,  D.C.  20549.  Copies  of  such 
filing  also  will  be  available  for 
inspection  and  copying  at  the  principal 
office  of  DTC.  All  submissions  should 
refer  to  File  No.  SR-DTC-98-17  and 
should  be  submitted  by  November  18, 
1998. 

For  the  Commlstion  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.* 

Mavgaral  H.  McFarlawi. 
Deputy  Secretary. 

(FR  Doc  «»-28S48  Filed  10-27-M;  8:45  am) 
■LUNG  0001  asia-ai-M 
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SelMlegulatory  Oiganliallons:  Nofloe 
of  FUlnQ  wkJ  kiNiMdMe  EHscIIvmmm 
of  PropoMd  Rule  Change  by  Nattonai 

RataMng  to  Canlrai  RoQlatratlon 


October  22. 1998. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act").  >  and  Rule  19b-4  thereunder,  > 
notice  is  hereby  given  that  on  October 
16, 1998,  the  National  Association  of 
Securities  Dealer,  Inc.  ("NASD"  or 
"Association")  filed  with  the  Securities 
and  Exchange  Commission  ("SEC"  or 
"Commission")  the  proposed  rule 
change  as  described  in  Items  I,  U,  and 
ni  below,  which  Items  have  been 
prepared  by  the  NASD.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self'Ragnlatory  Oyganiaation'a 
Statement  of  the  Terms  of  Suhatance  of 
the  Propoeed  Rule  Change 

The  NASD  is  proposing  to  amend 
Schedule  A  of  the  NASD  By-Laws  revise 
the  fees  imposed  for  filings  made  with 
the  Central  Registration  Depository 
("CRD").  The  text  of  the  proposed  rule 
change  is  as  folloMrs  (addition  are 
italicixed;  deletions  are  (bracketed)): 

Schedule  A  to  the  NASD  By-Lawa 

Assessments  and  fees  pursuant  to  the 
provisions  of  Article  VI  of  the  By-Laws 
of  the  [Corporation]  NASDl.)  shall  be 
determined  on  the  following  basis: 

SMitknZ— Fa« 

(a)  No  change. 

(b)  [Each  member  shall  be  assessed  a 
fee  of  $85.00  for  each  application  filed 
with  the  Association  for  registration  of 
a  registered  representative  or  registered 
principal.  Additionally,  each  member 
shall  be  assessed  a  surcharge  of  $95.00 
for  registrations  involving  a  special 
registration  review  filed  with  the 
Association.] 

The  NASD  shall  assess  each  member 
a  fee  of: 

(1)  $185.00  for  each  initial  Form  U— 4 
filed  by  the  member  with  the  NASD  for 
the  registration  of  a  representative  or 
principal,  except  that  [The]  the 
foUov^ng  discounts  shall  apply  to  the 
filing  of  [applications)  Forms  U-4  to  [re- 


register or)  transfer  the  registration  of 
[registered  persons]  representatives  or 
jragisteredl  principals  in  connection 
with  acquisition  of  all  or  a  part  of  a 
member's  business  by  another  member 


Nunijer  oi  lenawea  amwonwn 
vansMnM 

Diaoouni 

rBfOmW 

1 .000-1 .999 

2.000-2.999.. . 

3.000-3.999 

4.000-4.999 

10 
20 
30 
40 

5,000  and  over 

50 

(2)  $40.00  for  each  initial  Form  U-5 
filed  by  the  member  with  the  NASD  for 
the  termination  of  a  registered 
representative  or  registered  principal, 
plus  a  late  filing  fee  of  $80.00  if  the 
member  faib  to  file  the  initial  form  U- 
5  within  30  days  after  the  date  of 
termination: 

(3)  $20.00  for  each  amended  Form  U- 
4  or  Form  US  filed  by  the  member  with 
the  NASD: 

(4)  $95.00  for  the  additional 
processing  of  each  initial  or  amended 
Form  U-4  or  Form  US  that  includes  the 
initial  reporting,  cunendment.  or 
certification  of  one  or  more  disclosure 
events  or  proceedings: 

(5)  $10.00  for  each  fingerprint  card 
submitted  by  the  member  to  the  NASD, 
plus  any  other  charge  that  may  be 
imposeid  by  the  United  States 
Department  of  Justice  for  processing   ■ 
such  fingerprint  card:  and 

(6)  $15.00  annually  for  each  of  the 
member's  registered  representatives  and 
principals  to  renew  the  registration  for 
the  following  year. 

(c)-(g)  No  cnange. 

(h)(i)  Each  memoer  shall  be  assessed 
a  fee  of  $40.00  for  each  notice  of 
termination  of  a  registered 
representative  or  registered  principal 
filed  with  the  Corporation  as  required 
by  Section  3  of  Article  IV  of  the  By- 
Laws. 

(ii)  A  late  filing  fee  of  $65.00  shall  be 
assessed  a  member  wdio  Cedb  to  file  with 
the  Corporation  written  notice  of 
termination  of  a  registered 
representative  or  registered  principal 
within  thirty  (30)  calendar  days  of  such 
termination. 

(n)  In  the  event  a  member  believes  it 
shoiild  not  be  required  to  pay  the  late 
filing  fee,  it  shall  be  entitled  to  a  hearing 
in  accordance  with  the  procedures  set 
forth  in  the  Rule  9640  Series. 

(i)-(k)  No  change. 

Section  3 — Elimination  of  Duplicate 
Aaeesaments  and  Fc 


•  17  CFR  240.1flb-«(«X4). 
•17  CFR  200.30-3(a)(12). 


>  IS  U.S.C  78*(bKl). 
*17CFR240.19t>.-l. 


Two  or  more  members  under 
substantially  the  same  ownership  or 
control  shall  be  required  to  pay  only  one 
personnel  assessment  and  one 
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registration  renewal  fee  annually  for 
those  individiials  employed  by  more 
than  one  of  the  members  and  only  one 
fee  annually  for  each  branch  office 
registered  at  the  same  location  by  more 
than  one  of  the  members.  There  shall  be 
only  one  registration  fee  applicable  to 
each  applicant  registered 
simultaneously  with  two  or  more 
members  under  substantially  the  same 
ownership  or  control.  [If  a  substantial 
number  of  the  registrants  of  a  member 
are  to  be  dually  registered  with  another 
member  under  substantially  the  same 
ownership  and  control  and  this 
additional  registration  cannot  be 
effected  simultaneously,  there  shall  be  a 
$5.00  fee  applicable  to  each  applicant  at 
the  time  of  the  second  registration 
provided  that  arrangements  are  made 
with  the  Association  for  special 
processing  of  such  applicants,  and 
appropriate  certification  is  made  by 
each  ^filiated  member.  The  registration 
fee  referred  to  in  Section  2  of  this 
Article  will  apply  if  the  foregoing 
provisions  are  not  applicable.] 

Section  9— (Subscription  Charses  An- 
Finn  Acceaa  Query  System  (FAQS)} 
Reserved 

[(a)  Each  firm  electing  to  subscribe  to 
the  Firm  Access  Query  System  (FAQS) 
wiU  be  assessed  a  user  fee  consisting  of 
three  components  (1)  a  monthly  data 
base  access  charge,  (2)  an  hourly  usage 
fee,  and  (3)  a  charge  per  1,000  characters 
("kilocharacter")  of  information  sent  or 
received.  The  fee  schedule  to  be  paid  by 
each  firm  is  as  follows: 

(1)  Monthly  Data  Base  Access  Charge — 
$70.00 

(2)  Hourly  Usage  Charge— $70.00  per 
hour;  and 

(3)  Kilocharacter  Transmission  Charge — 
$0.70. 

Each  firm  which  subscribes  to  the 
service  will  provide  its  own  terminal 
and  modem.] 


[Sectian  14    Service  Charge  fbr 
Fingerprints  Submittad] 

[In  addition  to  such  charge  as  may  be 
imposed  by  the  United  States 
Department  of  Justice,  there  shall  be  a 
service  charge  of  $2.50  for  each 
fingerprint  cart  submitted  to  the 
Association's  Membership  Department.] 

(Sectiaa  15-^ees  for  Central 
Registration  Depository] 

[(a)  Each  member  shall  be  assessed  a 
Software  Subscription  Fee  of  $300  for . 
each  copy  of  CRD  software  purchased. 
Each  member  shall  be  assessed  a  fee  of 
$10.00  for  each  set  of  Branch  Filing 
Software.] 


((b)  Each  member  shall  be  assessed  an 
annual  Software  Subscription 
Mainte  sance  Fee  of  $300  for  each  copy 
of  the  (IRD  software  purchased  by  the 
member.] ' 

n.  Self-Regulatory  Oi^ganization's 
Statement  of  the  Pnrpoee  of,  and 
Statutory  Basis  for,  die  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
NASD  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  The  NASD  has 
prepared  summaries,  set  forth  in 
Sections  A,  B,  and  C  below,  of  the  most 
significant  aspects  of  sudi  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

The  proposed  rule  change  amends 
Schedule  A  of  the  NASD  By-Laws  to 
revise  various  fees  charged  for  operating 
the  CRD  and  to  include  all  CRD  fees  in 
Section  2  of  Schedule  A.«  NASD 
Regulation's  CRD  system  has  been  the 
single  registration  system  for  broker- 
dealers  for  over  15  years.  The  CRD 
system  enables  "one  stop"  filing  of 
broker-dealer  and  broker  registration 
forms,  eliminating  the  need  for  separate 
filings  Mdth  the  50  states,  the 
Commission,  the  New  Yoiii  Stock 
Exchange  Iik:..  and  other  regulators.  The 
CRD  system  also  provides  a  centralized 
funds  collection  and  distribution  system 
(handing  over  $420  million  per  year) 
and  a  uniform  reporting  structure  (with 
staff  processing  and  reviewing 
approximately  one  million  filings  per 
year).  When  the  CRD  system  was 
implemented  in  the  early  1980s,  it  was 
estimated  that  the  benefits  to  NASD 
m«mbers  from  the  system  {e.g.,  reduced 
administrative  costs,  faster  processing  of 
filing,  etc.)  would  be  more  than  $50 
million  per  year  ($94  million  in  1997 
dollars). 

The  NASD  believes  that  the 
modernized  CRD  system,  scheduled  for 
release  in  the  third  quarter  of  1999,  will 
provide  additional  benefits  by: 

•  Reducing  overall  processing  time 
for  initial  registrations  and  iransfers  by 
at  least  three  to  six  days  per  filing. 


thereby  reducing  the  number  of  days 
that  brokers  are  restricted  from 
conducting  business,  ^ 

•  Reducing  member  registration 
system  development  and  maintenance 
costs:  and 

•  Reducing  registration  processing 
costs  [e.g.,  repladng  paper  filings  with 
electronic  form  filing  through  NASD 
Regulations,  Inc.'s  Web  site)  and 
providing  ctirrent  registration 
processing  status  and  other  information 
through  the  Web  site. 

The  cost  of  developing,  maintaining, 
and  operating  the  CRD  system  is  largely 
paid  for  by  members  through  a  series  of 
fees  charged  by  the  NASD  for  CRD 
filings  and  other  CRD-related  activity. 
Non-NASD  members  are  not  diarged  for 
the  use  of  the  system.*  The  NASD  last 
increased  CRD  faes  on  August  1, 1995.' 
CRD  costs  have  increased  since  that 
time  fm  a  number  of  reasons,  including: 

(1)  development  and  maintenance  of  an 
Internet-based  modernized  CRD  system; 

(2)  implementaticm  of  the  enhanced 
PubUc  Disclosure  Program,  including 
PubUc  Disclosure  on  the  Internet;  and 

(3)  increased  filing  volume  due  to 
dianges  in  disclosure  reporting 
requirements. 

The  NASD  believes  that  CRD  fees 
should  be  set  at  a  level  that  fiilly  covers 
the  costs  of  the  CRD/Public  Disclosure 
sjrstem  and  department.  Currently,  such 
fees  do  not  cover  the  full  costs  of  these 
systems  and  activities.  The  revised  fee 
structure  is  based  on  the  principal  cost 
drivers  for  CRD,  which  include:  (1)  the 
number  of  registered  individuals;  (2)  the 
numbOT  of  filLogs;  and  (3)  the  number  of 
disclostue  events  and  proceedings  * 
reported  with  each  filing  and  the  costs 
associated  with  reviewing  these  items. 
To  recover  sudi  costs  most  effectively. 


'  A  Uble  dMcribing  change*  to  th*  NASD 
Registration  Fee  Structure  is  included  in  the  NASD 
Regulation,  Inc.  Website,  www.nasdr.com/ 
3430d.htm. 

*  Currently,  CRD-related  fees  are  found  in 
Sections  2,9. 14  and  IS  of  Schedule  A. 


>Undar  Article  V.  Sactkn  1  of  the  NASD  By- 
Laws,  an  individual  may  not  eofage  in  the 
invectment  hanking  or  sacuritiaa  businaas  until  the 
NASD  ha*  approved  an  appfopriate  ragistratioo  for 
the  individuaL 

•  The  CRD  fM*  aoMBdad  by  thi*  filing  apply  only 
to  fee*  charged  to  rna^rh^  firm*  and  not  to  any 
other  partiaa.  Non-NASD  imunhar  participants  in 
the  CRD  are  not  atbctad  by  tbaaa  changaa.  See  E- 
mail*  from  )ohn  Ramaay.  Office  of  Ganml  Couinel. 
NASD  Ragulatian.  to  Anitra  Ca*sas,  Division  of 
Market  Regulation.  Commission,  dated  October  IS, 

199a. 

'  Exchange  Act  Ralaaaa  No.  38025  Ouly  2S.  1995). 
60  FR  39200  (August  1. 1995)  (File  Na  SR-NASD- 
95-32). 

■The  term  "diacloaure  events  and  proceeding*" 
meani  events  and  proceedings  that  must  be 
repotted  on  Form  U-4  or  Form  U-5.  This  includes, 
for  example,  cvtain  criminal  charges  or 
convictions,  regulatory  eclions.  formal 
investigation*,  inveatmenl-related  civil  judgment* 
or  injunctions,  arbitration  proceedings  and  awards, 
customer-initiated  sales  practice  complaints, 
settlements,  and  bankruptcies. 
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the  fee  structure  will  be  changed  as 
described  in  the  following  paragraphs. 

First,  the  NASD  will  charge  a  $20.00 
fee  for  each  amended  Form  U-4  or  U- 
5  filed  with  the  CRD."  Currently,  the 
NASD  charges  $85.00  for  the  filing  of  an 
initial  Form  U-4  and  $40.00  for  an 
initial  Form  U-5  by  an  NASD 
member.^"  but  does  not  charge  any  fee 
for  the  filing  of  amendments  to  Form  U- 
4  or  U-5.  Thus,  under  the  new  fee 
structure,  an  NASD  member  that  filed 
an  amended  Form  U— 4  e.g.,  to  change 
the  representative's  home  address  or 
request  registration  in  an  additional 
jurisdiction,  would  be  charged  $20.00. 
Similarly,  if  the  member  filed  an 
amended  Form  U-5.  e.g..  to  terminate 
such  representative's  registration  in  a 
particular  jurisdiction,  the  member  also 
would  be  charged  $20.00.  The  new  fees 
for  filing  amended  Forms  will  help  the 
NASD  recover  the  costs  of  processing 
such  Forms,  which  acxrount  for  a  large 
portion  of  overall  filing  volume  for  the 
CRD  system. 

Second,  the  NASD  will  charge  $95.00 
as  an  additional  processing  fee  for  each 
initial  or  amended  Form  U-4  or  Form 
U-S  that  includes  the  initial  reporting, 
amendment,  or  certification  of  one  or 
more  disclosure  events  or  proceedings. 
Currently,  the  NASD  charges  a  $95.00 
Special  Registration  Review  ("SRR")  fee 
only  if  an  event  or  proceeding  is 
reported  on  an  initial  Form  U-4.  Thus, 
under  the  current  fee  structure,  if  an 
NASD  member  hires  a  representative 
who  has  a  misdemeanor  conviction  that 
is  reportable  on  Form  U-4,  the  member 
is  charged  $85.00  for  the  initial  Form  U- 
4  plus  a  $95.00  SRR  tee.  for  a  total  of 
$180.00;  if  the  member  subsequently 
files  an  amended  Form  U— 4  to  report  a 
customer  complaint,  no  additional  fee  is 
charged  and  the  total  charge  for  the  two 
filings  is  $180.00.  Using  the  same 
example  under  the  new  fee  structure, 
the  member  would  still  pay  $85.00  for 
the  initial  Form  U— 4,  plus  an  additional 
$95.00  processing  fee  because  the  initial 
Form  includes  a  disclosure  event,  for  a 
total  of  $180.00.  However,  when  the 
member  reports  the  subsequent 
customer  complaint,  the  member  will  be 
charged  $20.00  for  the  amended  Form 
U-4.  plus  $95.00  as  an  additional 
processing  fee  for  the  initial  reporting  of 
a  new  disclosure  event,  for  a  total  of 
$115.00  for  the  amended  Form  U-4.  The 


•An  initial  Form  U-4  i»  tlw  Bnt  Fonn  U-4  fil*d 
b]r  Mch  BOMnbar  for  ■  f«piM«ntative  who  i* 
hacxwilng  ragistarad  for  tlia  Rist  tima  or  who  i* 
tranafarring  hi*  ragiatratioo  from  another  mambar. 
Similarly,  tha  initial  Form  U-5  rafar*  to  tha  Brat 
Fonn  U-S  Iliad  by  aach  mwnbar  upon  tba 
tanninatioa  of  a  ragiatzatioo. 

'•Ttia  fMa  far  Initial  Ming*  ramain  tlia  aama. 


combined  charges  for  the  two  filings 
would  be  $295.00. 

Third,  the  fee  for  a  late  filing  of  a 
Form  U-5  [i.e.,  more  than  30  days  after 
the  individual's  termination)  will  be 
increased  form  $65.00  to  $80.00.  The 
NASD  believes  that  raising  the  fee  will 
help  to  discourage  late  filings  by  its 
memben. 

Fourth,  the  NASD  will  increase  the 
fee  for  processing  a  fingerprint  card 
from  $2.50  to  $10.00."  The  NASD  vdll 
continue  to  add  any  fee  charged  by  the 
Federal  bureau  of  Investigation  for 
processing  a  fingerprint  card. 

Fifth,  the  NASD  will  implement  a 
new  annual  renewal  processing  fee  of 
$15.00  per  registered  representative  or 
principal.  In  the  past,  the  NASD  has 
sent  invoices  to  its  members  in  October 
or  November  for  registration  renewal  for 
the  following  year.  An  invoice  includes 
fees  for  NASD  persoimel  assessments 
imder  Section  1  of  Schedule  A  of  the 
NASD  by-Laws.  NASD  branch  office 
fees,  maintenance  fees  for  other 
exchanges,  and  state  agent  and  broker- 
dealer  renewal  fees.*'  The  annual 
renewal  processing  fse  would  be  in 
addition  to  the  NASD  personnel 
assessment.  To  ensure  that  duplicate 
renewal  fees  are  not  paid,  the  NASD 
proposes  to  amend  Section  3  of 
Schedule-A  to  provide  that  if  an 
individual  is  employed  by  two  or  more 
NASD  members  under  substantially  the 
same  ownership  or  control,  then  only 
one  renewal  fee  will  be  charged. 

Sixth,  in  section  3  of  Schedule  A,  the 
NASD  will  eliminate  the  reduced  fee  for 
registrations  with  more  than  one 
member  that  are  made  simultaneously. 
Section  3  currently  provides  that 
simultaneous  registrations  with  broker- 
dealere  under  common  control  are 
charged  a  single  NASD  registration  fee. 
with  a  provision  for  a  $5.00  fee  in 
certain  cases  where  in  fact  the 
registrations  are  not  filed 
simultaneously.  While  the  single 
registration  fee  for  simultaneous 
registratioiu  will  be  retained,  the  $5.00 
reduced  fee  for  registrations  with  more 
than  one  member  that  are  not  made 
simultaneously  will  be  eliminated.  This 
reduced  fee  is  being  eliminated  because 
the  CRD/Public  Disclosure  de(>artment 
does  not  realize  any  cost  savings  form 
anon-simultaneous  filing  in  the 
modernized  CRD  system  envirorunent. 

Seventh,  upon  the  deployment  of  the 
modernized  CRD  system,  the  NASD  will 
eliminate  the  Firm  Access  Query 
System  ("FAQS")  charges  set  forth  in 
Section  9  of  Schedule  A.  FAQS  is  an 


>>  Sm Ruia  17f-2  undar  tha  Act.  17  CFR  240.17f- 
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electronic  system  that  enables 
subscribing  NASD  membera  to  review 
the  registration  and  examination  data 
maintained  on  the  CRD  relating  to 
individuals  registered  or  seeki^  to  be 
registered  with  the  member.  Through 
FAQS,  subscriben  also  may  elect  to 
schedule  exams,  review  accoimting 
transactions  and  balances,  and  file 
select  Form  U— 4  amendments  and 
Forms  U-5  electronically.  Under  the 
modernized  CRD  system,  the 
information  and  services  provided  today 
by  FAQS  will  be  available  to  firms 
through  the  Internet  without  a  usage 
charge.  The  date  of  the  elimination  of 
FAQS  charges  will  be  aimoimced  45 
days  in  advance  in  a  Notice  to  Membere. 

Finally,  the  CRD  software  license  and 
maintenance  fees  currently  set  forth  in 
Section  1 5  will  be  eliminated  due  to  the 
change  from  a  distributed  software 
approach  to  the  Internet-based  approach 
of  the  mcxiemized  CRD  system.  As 
noted  above,  the  costs  of  the 
modernized  CRD  system  will  be 
recovered  through  the  filing  fees.  There 
are  no  separate  license  usage  or 
mainteiumce  fees  for  the  modernized 
CRD  system. 

The  NASD  will  begin  to  charge  most 
of  the  revised  fees  described  in  this 
filing,  except  those  related  to  FAQS,  on 
January  1, 1999.  The  current  FAQS  fees 
will  continue  to  be  assessed  until  the 
deployment  of  the  modernized  CRD 
system,  currentiy  scheduled  for  he  third 
quarter  of  1999.  The  first  aimual 
renewal  processing  fee  imder  the  new 
fee  structure  will  be  collected  with 
registration  renewals  in  the  fourth 

Quarter  of  1998.  The  NASD  believes  that 
le  revenue  from  the  new  fees  will 
cover  the  likely  costs  of  the  CRD/Public 
Disclosure  system  and  department  at 
projected  levels  of  registration  activity. 

2.  Statutory  Basis 

The  NASD  believes  that  the  proposed 
rule  change  is  consistent  with  the 
provisions  of  Section  15A(b)(5)  of  the 
Act,^3  which  requires,  among  other 
things,  that  the  Association's  rules  must 
provide  for  the  equitable  allocation  of 
reasonable  dues.  fses.  and  other  charges 
among  members  and  issuers  and  other 
persons  using  any  fecility  or  system 
which  the  Association  operates  or 
controls.  The  NASD  believes  that  the 
revised  fee  structure  equitably 
distributes  CRD  costs  among  its 
members  by  adjusting  the  fees  to  reflect 
the  costs  associated  with  different  types 
of  filings.  The  NASD  believe  that  it  is 
reasonable  for  the  overall  level  of  fees  to 
be  set  at  a  level  that  fully  oovera  the 
costs  of  the  CRD/Public  Disclosure 
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system  and  department  at  projected 
levels  of  registration  activity. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  NASD  does  not  believe  that  the 
proposed  ride  change  will  result  in  any 
burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members.  Participants,  or  Others 

The  NASD  has  neither  soUdted  nm 
received  comments  on  the  proposed 
rule  change. 

m.  Date  of  Efiisctiveneas  of  the 
Propoaed  Rale  Change  and  Timing  fer 
~  1  Action 


The  foregoing  rule  change,  which 
establishes  or  changes  a  due,  fee,  or 
other  charge,  has  become  effective 
pursuant  to  Section  19(b)(3)(A)  of  the 
Act  ^*  and  subparagraph  (e)(2)  of  Rule 
l9b-4  thereunder.*' 

At  any  time  within  60  days  of  the 
filing  of  the  proposed  rule  change,  the 
Commission  may  summarily  abrogate 
such  rule  change  if  it  appeare  to  the 
Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act. 

IV.  Solicitation  ofCemments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregcHng; 
including  whether  the  proposed  rule 
change  is  consistent  with  Uie  Act. 
Pereons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary.  Securities  and  Exchange 
Commission,  450  Fifth  Street,  N.W., 
Washington,  D.C.  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  Uiat  are  filed  with  the 
Conunission,  and  all  written 
commtmications  relating  to  the 
proposed  rule  change  between  the 
Commission,  and  all  written 
conunimications  relating  to  the 
proposed  rule  change  between  the 
Conmiission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  also  will  be 


available  for  inspection  and  copying  at 
the  principal  office  of  the  NASD.  All 
submissions  should  refer  to  File  No. 
SR-NASD-^98-77  and  should  be 
submitted  by  November  18. 1998. 

For  tlie  CommiMion,  by  the  Division  of 
Market  Regulatioiu,  pursuant  to  delegatsd 
authority.** 

(FR  Doc  98-28849  Filed  10-27-98;  8:45  am] 
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[Releaae  No;  34-40577,  File  No.  8R-PSE- 
97-02] 

Stif  nagulrtory  Org«nliatlon«;  Order 
Approving  a  Propoaed  Rula  Changa 
and  Node*  of  nimg  and  Order 
Qfantinn  AecalaralBd  Aanniwal  to 
Amandmenta  1  and  2  to  the  Propoaed 
Rule  Change  by  the  Pacific  Exchenge. 
Inc.,  Relating  to  ttie  Propcletafy  Haw^ 
Held  Terminal  Program  for  Floor 
Brokera 

October  20, 1998. 
I.  IntrodncticNi 

On  January  17, 1997,  the  Pacific 
Exchuige.  hic.  ("PCX"  or  "Exchange")  * 
filed  a  proposed  rule  change  with  die 
Securities  and  Exchange  Commission 
("SEC"  or  "Conunission").  punuant  to 
Section  19(b)(1)  of  the  Securities 
Exchange  Act  of  1934  ("Act")  ^  and  Ride 
19b-4  thereunder,'  to  adopt  Ride  6.89 
governing  the  use  by  PCX  Membera  and 
Membw  Organizations  ("Memben")  of 
proprietary  brokerage  order  routing 
terminals  ("Terminals")  on  the  options 
floor  of  the  Exchange.  On  March  30, 
1998.  and  June  5. 1998.  respectively,  the 


•M5  U.S.A.  78a(bM3)(A). 
>*  17  CFR  24aigb-4(aN2). 


»17  CFR  200.3O-3(a*K12). 

■  Tba  Exchanga  rhangad  its  name  bom  tba  Pacific 
Stock  Kxchanga  to  tba  PCX  tubaequent  to  tba  6  ling 
of  this  propoMd  rule  change.  For  record-keeping 
purposes  tba  file  number  will  remain  SR-^*SE-97- 
02. 

» 15  U.S.C  788(b)(1). 

>  17  CFR  240.19b-*. 


Exchange  filed  Amendments  1  *  and  2  ' 
with  the  Commission. 

Notice  of  the  proposal  was  published 
for  comment  and  appeared  in  the 
Federal  Register  on  February  18. 1997.* 
Two  ocunment  letten  were  received  on 
the  proposed  rule  change.'  The  PCX 
responded  to  IB's  comment  letter."  This 
order  approves  the  Exchange's  proposal, 
including  Amendments  No.'l  and  2  on 
an  accelerated  basis. 

n.  DeacriptioB  of  the  Proposal 

The  Exchange  proposes  to  adopt  rules 
governing  Terminals  that  Memben  may 
use  on  the  options  floor  of  the 
Exchange.  The  rules  include  specific 
provisions  aa  Exdiange  ^proval  of 


*  See  Letter  from  Michael  D.  Pierson.  Senior 
Attoraay.  Regulatory  Policy.  PCX.  to  David 
Sieraddu.  Attorney.  Oivisioo  of  Marts*  Regulation 
("Diviaioa'').  Ownmisaion.  datad  Mwcfa  27. 1998 
("Antandmant  No.  1").  In  Amendment  No.  1,  the    ■ 
F.xrhanga  makes  three  substantive  changas  to  tba 
proposal  First,  the  Kxrhanga  states  that  approval  to 
use  Terminals  on  the  fkior  of  the  Fvrhangi  will  not 
be  yantad  on  an  issue  by  issue  tasis.  Insteed,  the 
v.TtrttMn^  will  spprove  the  use  of  any  Tarminal 
system  that  does  not  intarfars  with  any  F.»rhanga- 
spoDsorad  hand-held  terminals,  POETS,  or  any 
otbar  equipment  on  the  Qoor.  Su^ect  to  tboaa 
ooiMlitions,  once  the  Fvrhangs  has  approved  a 
Mwiitmi  or  Member  Finn  to  use  a  Terminal,  the 
approval  i*  not  reatricted  to  particular  options 
trading  crowds.  Second,  the  Kyhangti  amends  the 
markat  making  restriction  in  Sactioo  4(dM3)  to  make 
the  definition  of  markat  making  consistent  with  the 
definition  of  markat  "^^'Mg  in  PCX's  Excfaange- 
spoosored  band-held  terminal  filing  (SR-PCX-97- 
28)  and  Sactioo  3(aK3S)  of  the  Act  See  Securities 
K»rhaiige  Act  Release  No.  39970  (May  7. 1998).  63 
FR  26662  04ay  13,  1998)  and  IS  U.S.C  78c(a)(3a). 
Third,  tha  Exchange  removes  provisions 
deeignating  the  propoeal  as  a  pilot  program,  finally, 
the  Exchange  modifies  the  farmet  of  the  proposal 
■o  that  it  will  be  a  change  to  tlie  text  of  the  Rules 

of  the  Fxrhangs.  rather  than  a  writtao  policy. 

*  See  Laltar  from  Michael  D.  Pierson.  Senior 
Attorney.  Regulatory  Policy.  PCX.  to  David 
Siaradxki.  Attorney,  Division,  commission,  dated 
)une  3, 1996  ("Amendment  No.  2").  Amendment 
No.  2  makes  one  non-substantive  change  to  tl>e  text 
of  tba  Rule,  removing  a  refarance  to  the  fact  that  the 
Kxrhanga  intends  to  roll  out  its  own  brokerage 
order  routing  system.  In  addition,  the  Exchange 
clarified,  through  an  internal  craea-faiMaaca.  that 
any  decision  to  terminete  approval  for  a  Tamiaal 
system  under  PCX  rule  6.S9(g)  leould  be  baaed  on 
the  factors  set  forth  in  PCX  ruk  6.a9(b). 

•See  Sacuritiaa  Exchange  Act  Release  No.  38270 
P'ebniary  11. 1997).  62  FR  7286  (February  18.' 
1997). 

'  Letter  from  Earl  H.  Namaar.  Managing  Dirsctor. 
Interactive  Brokers,  LLC  ("IB"),  to  Jonathan  G.  Katz, 
Secretary.  Commission,  dated  March  11, 1997;  letter 
from  Earl  H.  NaoMer.  The  Timber  Hill  Group.  LLC 
('Tbabar  Hill"),  to  Chairman  Levitt,  Commissionars 
Hunt.  Ungar.  Carey  and  Johnson,  Cocnmission, 
dated  June  8. 1996.  bi  further  support  of  iu  March 
11  oommant  latter,  oo  August  15. 1907.3 
supplemented  its  comment  letter  %rith  e  working 
pepar  entitled  "AfBrmetive  Cbligatiaas  of  Markat 
Makers:  An  Idee  Wboaa  Time  Has  Paaawir  Letter 
from  Bradfc>rd  L  Jacobowitz.  Onaral  Counsel.  IB, 
to  Jonathan  C.  Katz.  Sacrslary,  Commission,  dated 
August  14.  1997. 

•Letter  from  Michael  D.  Pierson.  Senior  Attorney. 
Regulatory  Policy.  PCX.  to  Jonathan  G.  Katz. 
Sacraiary,  Commisstoa.  datad  April  21, 1997. 
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Terminals;  restrictions  on  Members'  use 
of  Terminals:  exchange  inspection  and 
audit:  exchange  liability:  and 
termination  of  exchange  approval. 

Exchange  Approval 

Proposed  Rule  6.89  specifies  that 
Members  must  obtain  prior  Exchange 
approval  to  use  any  proprietary 
brokerage  order  routing  terminals  on  the 
options  floor.  Once  the  Exchange  grants 
approval  to  a  Member  to  use  Terminals, 
the  Member  may  do  so  in  all  trading 
crowds.  To  request  such  approval. 
Members  must  submit  a  letter  of 
application  to  the  Exchange  specifying 
the  make,  model  number,  functions,  and 
intended  use  of  the  equipment,  and 
must  also  provide  additional 
information  upon  the  request  of  the 
Exchange.  The  rule  further  provides  that 
the  format  of  any  orders  to  be 
transmitted  over  the  Terminals  must 
also  be  pre-approved  by  the  Exchange. 

PCX  Rule  6.8g(b)  states  that,  in 
considering  the  approval  of  an 
application,  as  well  as  whether  a 
previously  issued  approval  should  be 
withdrawn,  the  Exchange  %vill  take  into 
account  such  factors  as:  (1)  the  phjrsical 
size  of  the  Terminal;  (2)  space  available 
at  the  post  where  the  Terminal  is  to  be 
used;  (3)  telecommunication,  electrical 
and  radio  frequency  requirements;  (4) 
Terminal  characteristics  and  capacity; 
and  (5)  any  factors  that  the  Exchange 
considers  relevant  in  the  interest  of 
maintaining  fair  and  orderly  markets, 
the  orderly  and  efficient  conduct  of 
Exchange  business,  the  maintenance 
and  enhancement  of  competition,  the 
ability  of  the  Exchange  to  conduct 
siweillance  of  the  use  of  the  Termiiud 
and  the  business  transmitted  through  it, 
the  adequacy  of  applicable  audit  trails, 
and  the  ability  of  the  Terminal  to 
interface  with  other  Exchange  facilities. 

PCX  Rule  6.89(c)  provides  that 
Members  must  report  to  the  Exchange 
every  proposed  material  change  in 
functionality  of  a  Terminal  and  every 
proposed  change  in  the  use  of  a 
Terminal.  It  further  provides  that 
Members  must  not  implement  any  such 
proposed  changes  unless  and  until  they 
have  been  approved  by  the  Exchange, 
and  that  Members  must  also  promptly 
file  with  the  Exchange  supplements  to 
their  applications  whenever  the 
information  currently  on  file  becomes 
inaccurate  or  incomplete  for  any  reason. 

Restrictions  on  Use  of  Terminals 

PCX  Rule  6.89(d)  sets  forth  four 
restrictions  applicable  to  Members'  use 
of  Terminals  on  the  options  floor.  The 
first  restriction  is  that  Members  may 
receive  brokerage  orders  in  the  trading 
crowd  via  Terminals,  but  must  represent 


such  orders  in  the  trading  crowd  by 
open  outcry  in  a  manner  that  is 
consistent  with  Exchange  rules. 

The  second  restriction  states  that 
when  a  Member  executes  an  order  that 
was  received  over  a  Terminal,  the 
Member  must  fill  out  and  time  stamp  a 
trading  ticket  within  one  minute  of  the 
execution.  Exchange  rules  on  record 
keeping  and  trade  reporting  are 
imchanged. 

The  third  restriction  states  that 
Terminals  may  be  used  to  receive 
brokerage  orders  only,  and  that 
Terminals  may  not  be  used  to  perform 
a  market  making  function,  it  states  that 
any  system  used  by  a  Member  to  operate 
a  'Terminal  must  be  separate  and 
distinct  from  any  system  that  may  be 
used  by  a  member  or  any  person 
associated  with  a  Member  in  connection 
with  market  making  functions.  It  further 
states  that,  for  the  purpose  of  this 
subsection,  orders  initiated  from  off  the 
floor  of  the  Exchange  that  are  not 
counted  as  "Market  Maker  transactions" 
within  the  meaning  of  PCX  Rule  6.32 
and  that  do  not  constitute  a  Member,  on 
a  regular  and  continuous  basis, 
simultaneously  representing  orders  to 
buy  and  sell  options  contracts  in  the 
same  series  for  the  account  of  the  same 
beneficial  holder  shall  not  be  deemed  to 
be  a  maricet  making  function. 

The  Exchange  believes  that  if 
Terminals  were  permitted  to  be  used  to 
perform  market  making  functions  from 
off  the  floor  of  the  Exchange,  it  may 
become  undesirable  for  Exchange 
market  makers  to  continue  to  assume 
the  costs  and  obligations  associated 
with  being  a  registered  market  maker, 
which  in  turn  could  harm  the  liquidity 
and  quality  of  the  Exchange's  market. 
The  Exchange  is  particularly  concerned 
that  off-floor  market  making  effectively 
would  estabUsh  a  market  making 
structure  devoid  of  affirmative  market 
making  obligations  that  could  result  in 
less  deep  and  liquid  markets  during 
periods  of  market  stress,  when  off-floor 
Terminal  market  makers  would  not  be 
required  to  continue  making  markets. 
Moreover,  the  Exchange  beUeves  that 
surveillance  of  market  making  through 
the  Terminals  currently  would  be 
particularly  difficult. 

The  Excnange  intends  to  interpret  the 
term  "market  making"  in  accordance 
with  its  traditional  definition  as  defined 
under  the  Act,  i.e..  holding  one's  self  out 
as  being  willing  to  buy  and  sell  a 
particular  security  on  a  regular  or 
continuous  basis."  The  definition  of 
maricet  making  would  not  capture 
parties  who  enter  orders  on  one  side  of 
the  market,  nor  woiUd  it  capture  parties 


•Sm  15  U.$.C78c(aX3a). 


who  enter  two-sided  limit  orders  on 
occasion.  A  party  would  not  be  deemed 
to  be  engaging  in  market  making  imless 
it  regularly  or  continuously  holds  itself 
out  as  willing  to  buy  and  sell  securities. 

The  fourth  restriction  in  PCX  Rule 
6.89(d)(4)  states  that  no  Member  or  any 
person  associated  with  a  Member  may 
use  for  the  benefit  of  such  Member  or 
any  person  associated  with  such 
Member  information  about  any 
brokerage  order  in  the  Terminal  system 
until  that  information  has  been 
disclosed  to  the  trading  crowd. 
Accordingly,  prior  to  acting  on 
information  displayed  on  a  Terminal  by 
placing  an  order  or  making  or  changing 
a  bid  or  offer  on  the  Exchange  or  in  any 
other  sectirities  or  futvues  market  to  the 
benefit  of  the  Member,  the  Member 
must  disclose  information  displayed  on 
a  Terminal  to  the  trading  crowd.  The 
Exchange  believes  that  this  restriction 
will  help  to  ensure  that  Members  using 
Terminals  trade  on  the  same  terms  and 
conditions  as  other  market  participants 
and  do  not  receive  any  trading 
advantages  such  as  the  ability  to  interact 
with  orders  transmitted  through  the 
Terminals  without  first  disclosing  those 
orders  to  the  trading  crowd. 

Inspection  and  Audit 

PCX  Rule  6.89(e)  states  that  the 
operation  and  use  of  all  aspects  of  the 
Terminal  and  all  orders  entered  through 
the  Terminal  are  subject  to  inspection 
and  audit  by  the  Excliange  at  any  time 
upon  reasonable  notice.  It  further 
provides  that  Members  must  furnish  to 
the  Exchange  such  information 
concerning  the  Terminal  as  the 
Exchange  may  frtim  time  to  time  request.^^ 
upon  reasonable  notice,  including 
without  limitation  an  audit  trail 
identifying  transmission,  receipt,  entry, 
execution,  and  reporting  of  all  orders. 
For  the  purpose  of  this  subsection,  a 
notice  of  at  least  twenty-four  hours  shall 
be  deemed  to  be  reasonable  (however, 
shorter  periods  may  be  provided  in 
appropriate  circimistances). 

Exchange  Liability  ^ 

PCX  Rule  6.89(f)  sUtes  that  neither 
the  Exchange  nor  its  directors,  officers, 
employees  or  agents  shall  be  liable  to  a 
member,  a  Member's  employees,  a 
Member's  customers  or  any  other  person 
for  any  loss,  damage,  cost,  expense  or 
liability  arising  irom  the  installation, 
operation,  relocation,  use  of.  or  inability 
to  use  a  'Terminal  on  the  floor  of  the 
Exchange  (including  any  failure, 
malfunction,  delay,  suspension, 
inteiruption.  or  termination). 
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Termination  of  Approval 

PCX  Rule  6.89(g)  provides  that  the 
Exchange  may  at  any  time  determine  to 
terminate  approvals  for  the  installation 
and  use  by  Members  of  Terminals  on 
the  floor  of  the  Exchange  or  at  particular 
trading  posts,  as  long  as  the  Exchange 
gives  30  days  notice  to  such  Membei<s). 
However,  any  such  decision  to 
terminate  its  approval  of  the  installation  ' 
or  use  of  Tenninals  on  the  floor  of  the 
Exchange  must  be  based  on  certain 
spedfictd  factors.*"  It  further  provides 
that  a  Member's  approval  to  use  a 
Terminal  may  also  be  siuunarily 
terminated  by  the  Exchange,  once  notice 
has  been  provided  to  the  affscted 
Member,  if:  (1)  any  statement  by  such 
Member  in  its  application  or  any 
supplement  thereto  is  inaccurate  or 
incomplete;  (2)  such  Member  has  foiled 
to  comply  with  any  provision  of  this 
Rule;  or  (3)  the  operation  of  the 
Terminal  is  causing  operational 
difficulties  on  the  floor  of  the  Exchange, 
and  the  Member  has  failed  to  cure  the 
same  within  seven  calendar  days 
following  the  giving  of  notice  (or  such 
shorter  period  of  time  as  the  Exchange 
may  deem  appropriate  if  it  determines 
the  circumstances  have  created  a 
situation  requiring  a  shorter  period).  It 
states  that  Members  must  immediately 
stop  using  their  Terminals  and  must 
remove  such  Terminals  from  the  floor  of 
the  Exchange  upon  the  termination  of 
approval  pursuant  to  this  subsection, 
and  that  nothing  in  this  subsection  shall 
be  construed  as  a  waiver  of  or  limitation 
upon  whatever  right  Members  may 
otherwise  have  to  seek  appropriate  relief 
pursuant  to  PCX  Rule  11.** 

In  its  filing,  the  Exchange  noted  that, 
except  in  certain  minor  respects,  the 
proposed  Rule  is  similar  to  an  approved 
rule  change  of  the  Chicago  Board 
Options  Exchange  ("CBOE")  relating  to 
the  use  of  proprietary  brokerage  order 
routing  terminals  on  the  CBOE  floor.*' 


"Hmm  fKton  induda  tb*  physical  d»  of  tha 
tenninal.  spaca  availaUa  at  tha  poat  whara  tha 
Tanninal  U  to  ba  uaad.  talaoommunication. 
alactrical  and  radio  baquancy  raqairamants,  and 
Tanninal  characlaristica  and  capacity.  Set 
Amandmant  No.  1.  supra  nota  4. 

II  PCX  Rula  11.7  providaa  dua  ptocasa 
protactiona  for  pataona  who  bava  liaan  aggrievad  by 
Exchanga  action.  It  givaa  auch  paraont  an 
oppottunity  to  be  haard  and  to  hava  tha  complaint 
raviawed  biy  tha  Exchanga. 

"  See  Securitiaa  Exchanga  Act  RalaMa  No.  38054 
pacMnbar  16. 1996).  61  FR  67365  (Dacwnbar  20. 
1996).  Tha  Conmiiaion  notaa  that  tha  CBOE 
proposal  authorized  the  uia  of  hand-held  order 
rouUng  terminals  in  the  Stf  500  ("SPX")  crowd  to 
trade  SPX  options  only.  The  current  PCX  filing 
concenuthe  use  of  Terminals  on  a  floor-wida  baaia. 


m.  Snmniaiy  <rf  Comments 

A.  IB  Comment  Letter 

In  its  comment  letter.  IB  expressed 
support  for  the  proposal's  aim  to 
introduce  Terminals  to  the  options 
floor,  but  ob)ected  for  several  reasons  to 
the  Exchange  prohibiting  a  Terminal 
bom  being  used  to  transmit  two-sided 
orders.  IB  requested  that  the 
Commission,  pursuant  to  the  National 
Securities  Markets  Improvement  Act  of 
1996  ("NSMIA").  "use  its  •  *  * 
exemptive  powers  and  supervisory 
authority  over  the  (Exchange)  to  *  *  * 
modify  die  proposed  rule  to  eliminate 
unreasont^Ie  restrictions  *  *  *  and 
then  to  direct  its  implementation 
forthwith." 

First.  IB  argued  that  Section  105  of 
NSMIA  permits  the  Qnnmission  to 
provide  an  exemption  in  order  to  permit 
the  immediate  use  of  hand-held 
technology  cm  the  PCX  options  floor, 
without  imposing  the  restrictions 
suggested  l^  the  PCX  proposal.  Second. 
IB  argued  that  the  Exchange's  proposal 
must  be  rejected  because  it  does  not 
sufficiently  analyze  the  proposal's 
impact  on  efficiency  and  competition  as 
required  by  Section  106  of  NSMIA. 
Third.  IB  arguc^d  that  a  floor-wide 
prohibition  on  the  use  of  Terminab  for 
two-sided  orders  would  place  an 
unreasonable  burden  on  competition.  IB 
noted  that,  in  proposing  its  maricet 
making  restriction,  the  Exchange 
improperly  relied  on  the  Commission's 
approval  oftheCBOE  proposal  relating 
to  Terminals  used  by  the  SPX  options 
trading  crowd.  IB  believes  that  approval 
of  the  restriction  for  that  cme  opticms 
class  should  not  act  as  a  precedent  for 
a  floOT-wide  policy  as  proposed  by  PCX. 
and  should  he  re-exandned  by  the 
Commission.  In  particular.  IB  noted  the 
important  difiisrences  in  the  liquidity  of 
the  SPX  option  and  the  various  PCX 
products.  Fourth.  IB  argued  that  the 
proposed  restrictions  on  two-sided 
orders  must  be  rejected  because  the 
Exchange  did  not  appropriately  assess 
whether  the  restriction's  resulting 
burden  on  competition  was  justified  as 
reasonable  and  appropriate,  and 
whether  the  pubUc  interest  could 
otherwise  be  protected  by  a  more 
competitive  alternative.  Fifth.  IB  argued 
that  the  use  of  Terminals  for  two-sided 
orders  would  not  deprive  market  makers 
of  the  advantages  afforded  to  them  and 
would  not  discourage  them  from 
meeting  their  market  making 
obligations.  IB  noted  that  it  believes  that 
as  new  products  are  listed  on  the 
various  exchanges,  mai^cet  makers  will 
have  the  financial  incentive  to  continue 
to  make  maricets.  In  addition.  IB  noted 
that  if  the  Exchange  restricts  the  use  of 


Terminals  to  transmit  two-sided  orders 
to  the  trading  floor,  the  liquidity  of  the 
markets  and  the  investing  public  will 
sufiisr  during  p>eriods  of  market  stress. 
Sixth.  IB  argued  that  the  Exchange 
should  have  considered  less  restrictive 
alternatives  such  as  reqturing  non- 
market  makers  who  use  Terminals  for 
the  submission  of  two-sided  orders  to 
assume  market  maker  obligations 
through  the  use  of  Terminals.  Seventh. 
IB  argued  that  the  Exchange  should  not 
be  (1)  permitted  to  limit  the  use  of 
proprietary  Tenninals  when  it 
implements  its  own  brokerage  order 
routing  system;  or  (2)  deny  the  use  of 
Terminals  summarily,*'  or  on  an  "issue- 
by-issue"  basis  without  setting  out  an 
objective  standard.**  IB  noted  that  to 
develop  a  proprietary  order  routing 
system  requires  a  laige  capital 
investment.  Further,  IB  beUeves  that  by 
denying  the  use  of  Tenninals  in  this 
manner,  the  Exchange  discourages 
development  of  bett«-  sjrstems,  deprives 
the  public  of  the  benefits  of  market 
efficiencies  created  by  new  technology, 
is  inconsistent  with  Commission  policy 
to  encourage  development  of  innovative 
trading  systems  and  services,  and  has 
not  been  shown  to  justify  the  resulting 
biudens  on  competition.  Finally.  IB 
argued  that  the  PCX  proposal 
uimecessarily  mandates  the  manual 
writing  and  time  stamping  of  paper 
tidcets.  IB  noted  that  it  believes  that  an 
electronic  audit  trail  is  more  accurate 
and  more  efficient  than  paper  tickets 
and  more  consistent  with  Commission 
policy  and  NSMIA. 

B.  PCX  Response  Letter 

Hie  PCX  response  to  IB's  comment 
letter  stated  that  without  the  maricet 
nuJdng  restricticm.  an  off-floor  market 
maker  could  avoid  all  affirmative 
market  making  obligations  and  have 
significant  trading  advantages  over  on- 
floor  market  makns.  Among  other 
things,  (m-floor  market  makers  are 
reqidred  to:  (1)  trade  with  public 
custom»s  at  tbe  disseminated  best  bid 
or  offer.*'  (2)  maintain  fait  and  orderly 
markets.**  (3)  maintain  price  continuity 
by  dealing  from  their  own  accounts 
under  certain  circumstances.*'  and  (4) 
log  on  to  the  Exchange's  Auto-Ex  system 
when  circumstances  warrant  it  In  this 
context,  tbe  Exchange  notes  that  if  a 
market  maker  had  the  freedom  to  leave 


"The  Cnmmiwiwi  nolM  dial  a  maaabar  wouM 
have  tha  right  to  appeal  any  dadakM  to  daay 
approval  to  naa  a  Tenninal  or  suapmd  a  iiiamhar 
froin  uaing  a  Tanninal  pursuant  to  PCX  Rule  11.7, 
Hearingf  and  Heview  <^  Committee  Actkja. 

^*  See  infm  note  31. 

••See  PCX  Rule6.se. 

••SaePCXRulea37(a). 

•'Sea PCX  Rule  S.37(b). 
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the  floor  and  perfonn  mariiet  making 
through  a  Tenninal,  many  would  do  so 
to  avoid  the  obligations  of  being  a 
market  maker.  This  could  ultimately 
result  in  a  significant  reduction  of 
liquidity  on  the  Exchange's  options 
trading  floor.  Accordingly,  the  Exchange 
believe  IB's  proposal  would 
compromise  the  continued  viability  of 
its  markets. 

Next,  the  Exchange  contends  that 
allowing  off-floor  market  making  would, 
in  eCfoct.  create  an  entirely  new  category 
of  floor  trader.  The  Exchange  notes  that 
the  IB  proposal  to  allow  off-floor  market 
making  was  never  presented  to  the 
Options  Floor  Trading  Committee  for 
approval.  The  Exchange  also  requests 
that,  if  the  Commission  does  approve 
IB's  proposal,  that  the  Commission  do 
so  uniformly  across  options  exchanges 
to  prevent  one  exchange  from  being  at 
a  competitive  disadvantage  to  another. 

The  Exchange  also  addresses  IB's 
contention  that  the  Exchange 
unjustifiably  relies  on  the  Commission's 
prior  approval  of  a  similar  CBOE  filing 
that  included  a  market  making 
restriction  because  the  prior  proposal 
dealt  %vith  heavily  traded  issues  while 
the  trading  volume  on  the  PCX  is 
considerably  smaller.  The  Exchange 
states  that  "the  question  of  whether 
Terminals  should  initially  be  permitted 
in  trading  crowds  with  low  volume  or 
trading  crowds  with  high  voliune 
should  be  left  to  the  discretion  of  the 
(Options  Floor  Trading  Committee], 
which  is  in  the  best  position  to  make 
such  a  determination  because  of  its 
diverse  composition  of  industry 
representatives." 

The  Exchange  makes  several 
arguments  in  response  to  IB's  request 
that  the  Commission  "uses  its  *  *  * 
exemptive  powers  and  supervisory 
authority  over  the  (Exchange]  to  *  *  * 
modify  the  proposed  rule  to  elimiiute 
unreasonable  restrictions.  First,  the 
Exchange  argues  that  Congress  has  not 
indicated  that  Section  105  of  NSMIA 
should  be  used  in  the  manner  that  IB 
suggests.  The  Exchange  believes  that 
Congress  intended  that  Section  105  be 
used  to  allow  the  exchanges  to  use 
automated  trading  systems  without 
filing  a  proposed  rule  change  or  that  the 
exemption  refers  to  the  Commission's 
ability  to  exempt  certain  electronic 
trading  systems  from  having  to  be 
registered  under  the  Act  as  national 
securities  exchanges.  Second,  the 
Exchange  argues  that  even  if  Section 
105  were  to  apply,  IB  has  failed  to  meet 
the  statutory  requirements  that  the 
exemption  be  "necessary  or  appropriate 
in  the  public  interest"  and  "consistent 
Mrith  the  protection  of  investors" 
because,  among  other  things,  it  could 


undermine  the  Exchange's  market 
making  system  and  result  in  less  deep 
and  liquid  markets.  The  Exchange  also 
believes  that  surveillance  would  be 
particularly  difficult  and  that  IB  has  not 
met  the  burden  under  NSKOA  that  the 
exemption  be  necessary  or  appropriate 
because  IB  still  has  the  choice  of  putting 
a  market  maker  in  the  trading  crowd. 
Third,  the  Exchange  notes  that  the 
Commission  has  yet  to  use  its  exemptive 
authority  under  Section  105  and 
recommends  that  the  Commission  use 
caution  before  doing  so.  Fourth,  the 
Exchange  believes  that  the  Commission 
has  previously  engaged  in  a  "rigorous" 
analysis  of  the  issues  in  this  matter. 
Specifically,  the  Commission  has 
previously  considered  comment  letters 
and  responses  in  connection  with 
similar  rule  filings  of  the  American 
Stock  Exchange  and  the  CBOE.  Fifth,  in 
response  to  IB's  argimient  that  the 
Exchange  should  not  be  permitted  to 
limit  the  use  of  proprietary  Terminals 
when  it  implements  its  own  brokerage 
order  routing  system,  the  Exchange 
states  that  "as  long  as  an  applicant's 
proprietary  trading  system  does  not 
cause  operational  problems  on  the 
trading  floor,  the  applicant  will  not  be 
arbitrarily  denied  tne  privilege  of 
operating  its  Terminals  on  the  floor(.)" 
Finally,  with  regard  to  IB's  objection 
that  written,  time-stamped  tickets 
would  be  required  under  the  rules 
relating  to  Terminals,  the  Exchange . 
notes  that  such  tidiets  are  needed,  at 
this  time,  not  only  for  audit  trail 
purposes,  but  also  for  purposes  of 
verifying  compared  trades  and 
reconciling  uncompared  trades. 

C.  Timber  Hill  Comment  Letter 

In  its  comment  letter.  Timber  Hill 
urges  the  Commission  to  consider  the 
issue  of  prohibiting  the  use  of  Terminals 
to  perform  a  market  making  function. 
Timber  Hill  asserts  that,  due  to  the 
impact  of  the  proposed  market  making 
restriction  on  comfietition  and  the  use 
of  technology.  NSMIA  requires  that  the 
restriction  must  be  supported  by  an 
actual  basis  in  fact,  and  not  merely  by 
possibilities  derived  from  an  outdated 
theoretical  construct.  Further.  Timber 
Hill  argues  that  the  Commission  should 
not  rely  on  its  prior  approval  of  a 
similar  market  making  restriction  in  a 
proposal  by  the  CBOE  without 
reanalyzing  the  issue  in  light  of  NSMIA. 

IV.  Commisaion  Finding  and 
Conclusions 

Section  6(b)(5)  of  the  Act  *"  requires 
that  the  rules  of  an  exchange  be 
designed  to  prevent  fraudulent  and 


manipulative  acts  and  practices, 
promote  just  and  equitable  principals  of 
trade,  remove  impediments  to  and 
perfect  the  mechanism  of  a  free  and 
open  market,  and  in  general  to  protect 
investors  and  the  public  interest. 
Section  6(b)(7)  of  the  Act  **  requires  that 
the  rules  of  an  Exchange  be  in 
acccHdance  with  Section  6(d)  of  the 
Act,>o  and  in  general  provide  a  fiair 
procedure  for  the  disciplining  of 
members  and  the  prohibitiim  or 
limitation  by  an  exchange  of  a  person's 
access  to  services  offered  by  the 
exchange.  Section  6(b)(8)  of  the  Act  21 
requires  that  the  rules  of  an  exchange 
not  impose  any  burden  on  competition    . 
not  necessary  or  appropriate  in 
furtherance  of  the  purposes  of  the  Act. 
Section  llA(a)(l)(C)(ii)  of  the  Act» 
states  that  it  is  in  the  public  interest  and 
appropriate  for  the  protection  of 
investors  and  the  maintenance  of  fair 
and  orderly  markets  to  assure  fair 
competition  among  brokers  and  dealers. 
For  the  reasons  set  forth  below,  the 
Commission  finds  that  the  proposed 
rule  change  is  consistent  with  the 
requirements  of  the  Act  and  the  rules 
and  regulations  thereunder  applicable  to 
a  national  securities  exchange,  and,  in 
particiilar.  the  requirements  of  Sections 
6(b)(5).  6(b)(7).  6(b)(8).  and  llA(a)(l)(C) 
of  the  Act." 

The  Commission  believes  that  the 
PCX's  proposal  should  foster 
coordination  with  persons  engaged  in 
Cadlitating  transactions  in  securities, 
remove  impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market, 
and  protect  investors  and  the  public 
interest  by  expediting  and  making  more 
efficient  the  process  by  which  members 
can  receive  and  execute  options  orders 
on  the  floor  of  the  Exchange.  Because 
Terminals  will  be  allowed  to  be  used  by 
all  brokers  and  dealers  in  all  trading 
crowds,  provided  that  they  comply  with 
the  terms  and  conditions  as  set  forth  in 
the  proposal,  the  proposal  also  will 
promote  fair  competition  among  brokers 
and  dealers  and  bcilitate  transactions  in 


'•15U.S.C78llb)(5). 


>»15U.S.C78f[bX7). 

» IS  U.S.C  7Sfld).  SMlion  6(d)  of  the  Act.  among 
oth«r  thing*,  raquires  that  an  axchanga,  in  any 
proceeding  to  detennine  whether  a  member  thould 
be  diaciplined.  bring  tpecific  charges,  notify  such 
member  of  and  provide  him  Mrith  an  opportunity  to 
defend  himself  against  such  charges,  and  keep  a 
record.  Id. 

"  15  U.S.C  78«[bX8). 

»t5U.S.C78k-l(a)(lXC). 

"  In  approving  the  proposed  rule  change,  the 
Commission  has  considered  the  proposed  rule's 
impact  on  efficiency,  competition,  and  capital 
formation.  IS  U.S.C  78f(b).  As  discussed  below,  the 
proposed  rule  will  likely  expedite  and  maJie  more 
efficient  the  process  by  which  rnembers  can  receive 
and  execute  options  ordan  on  the  Door  of  the 
Rxchangw.  In  addition,  the  Commission  discusses 
the  propoeed  rule's  eSsct  on  competition  below. 
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options  on  the  Exchange.  Finally, 
although  IB  and  Timber  Hill  have  set 
forth  a  niunber  of  objections  to  the 
market  making  restriction,  for  the 
reasons  discussed  below,  the 
Commission  believes  that  these 
objections  have  been  adequately 
addressed  and  finds  that  the  market 
making  restriction  is  consistent  with  the 

Act. 

.     As  described  above,  PCX  Rule 
6.89(d)(3)  iMovides  that  no  floor  broker 
may  knowingly  use  a  Terminal,  on  a 
regular  and  continuous  basis,  to 
simultaneously  represent  orders  to  buy 
and  sell  options  contracts  in  the  same 
series  for  the  account  of  the  same 
beneficial  holder.  The  Rule  further 
provides  that  if  the  Exchange 
determines  that  a  person  or  entity  has 
been  sending,  on  a  regular  and 
continuous  basis,  orders  to 
simultaneously  buy  and  sell  option 
contracts  in  the  same  series  for  the 
accoimt  of  the  same  beneficial  holder, 
the  Exchange  may  prohibit  orders  for 
the  account  of  such  person  or  entity 
from  being  sent  through  the  Exchange's 
Member  Firm  Interface  ("MH") "  for 
such  period  of  time  as  the  Exchange 
deems  appropriate. 

The  Commission  finds  that  the  maricet 
making  restriction  is  consistent  with  the 
Act  for  the  following  reasons.  The 
Commission  believes  that  the  PCX's 
restriction  on  market  making  through 
the  use  of  Terminals  has  been  effected 
in  a  clear  and  reasonable  manner  that  is 
not  ambiguous  or  overbroad,  and  that 
takes  into  account  regulatory  and 
market  impact  concerns,  including 
those  relating  to  quote  competition  and 
price  discovery.**  Notably,  the 
Exchange's  proposal  does  not  bar  all 
two-sided  limit  orders.  Instead  it  only 
restricts  the  acceptance  of  two-sided 
limit  orders  placed  by  the  same 
beneficial  holder  in  the  performance  of 
a  market  making  function.  The 
distinction  between  market  making  and 
brokerage  activity  is  well  established 
among  market  participants.  Moreover, 
the  language  of  PCX  Rule  6.89(d)(3) 
expressly  restricts  a  floor  broker  from, 
on  a  regular  and  continuous  basis. 


simultaneously  representing  orders  to 
buy  and  sell  options  contracts  in  the 
same  series  for  the  account  of  the  same 
beneficial  holder,  not  the  occasional 
entry  of  two-sided  limit  orders.  This 
definition  of  market  making  activity  is 
consistent  with  the  definition  of  market 
maker  under  the  Act,  which  states  that 
a  market  maker  "holds  himself  out  as 
being  willing  to  buy  and  sell  (a]  security 
for  his  own  account  on  a  regular  or 
continuous  basis."**  Thus,  the  market 
making  restriction  on  Terminal  use  for 
routing  limit  orders  is  the  minimum 
necessary  for  the  Exchange  to  ensure 
that  Terminals  are  not  us»d  for  off-flow 
market  making. 

IB  alleges  that  the  market  making 
restriction  places  an  unreasonable 
burden  on  competition.  As  the 
Commission  has  previously  stated  in 
approving  maricet  making  restrictions 
similar  to  that  being  adopted  by  PQC 
the  Commission  does  not  believe  it 
imreasonable  for  a  market  to  determine 
that  the  introduction  of  unregulated 
maiket  making  through  Terminals  may 
imdermine  its  market  maker  system  and 
potentially  create  disincentives  for 
market  makers  to  remain  on  an 
exchange  trading  floor.*'  Accordingly, 
any  burden  on  competition  that 
arguably  exists  bom  PCX's  restriction 
on  using  Terminals  for  market  making 
is.  in  the  Commission's  view,  justified 
as  reasonable  and  appropriate  to  ensure 
adequate  regulation  of  the  PCX 
maaiet." 

The  Commission  also  does  not  believe 
that  restricting  market  making  activity 
through  Terminals  constitutes  an 
unreasonable  restriction  on  the 
introduction  of  new  technology  onto  the 
floor  of  the  Exchange  in  violation  of 
NSMIA.  as  alleged  in  the  IB  and  Timber 
Hill  Comment  Letters.  The  Commission 
believes  that  it  is  within  the  business 
judgment  of  an  Exchange  to  determine 
the  manner  in  which  new  technologies 
are  introduced  onto  its  trading  floor 
provided  that  the  limitations  do  not 
constitute  an  unreasonable  burden  on 
competition  and  are  otherwise 
consistent  with  the  Act. 


»<  The  MFI  is  an  electronic  order  delivery  and 
reporting  system  that  allows  member  firms  to  route 
orders  for  execution  by  the  automatic  execution 
feature  of  POETS  as  well  as  to  route  limit  orders 
to  the  Options  Public  limit  Order  Book.  Orders  that 
do  not  reach  those  two  destinations  are  defaulted 
to  a  member  firm  booth.  MH  also  provides  member 
firms  with  instant  confirmation  of  transactions  to 
their  systems.  Member  firms  may  access  POETS  by 
establishing  an  MFI  mainframe-to-mainframe 
connection. 

»Cy.,  Securities  Exchange  Act  Release  No.  2SS42 
(June  23.  1988).  S3  FR  24539  (approving  certain 
restrictions  on  the  use  of  telephones  on  the  floor  of 
the  New  York  Stock  Exchange),  affd  per  curiam, 
8«6  F.2d  47  (2d  Cir.  1989). 


»15U.S.C78c(a)(38). 

"  See  Securities  Exchange  Act  Release  No.  38054 
(December  16. 1996),  61  FR  67365  (December  20, 
1996)(order  approving  SR-CBOE-95-48). 

»  While  the  Commission  recognires  that,  as  IB 
contends,  there  may  be  ways  to  address  the 
regulatory  issues  presented  by  off-floor  market 
making  through  the  use  of  floor  broker  hand-held 
tenninals,  the  Act  does  not  dictate  that  any 
particular  approach  be  taken.  The  Commission 
believes  that  the  manner  in  which  the  Exchange  has 
chosen  to  address  the  regulatory  issues  presented 
by  off-fioor  market  making  reflects  the  considered 
jud^nt  of  the  PCX  regarding  the  attributes  of 
Exchange  membership  and  the  organization  of  iu 
trading  floor,  and  is  a  fair  exercise  of  its  powers  as 
a  national  securities  exchange. 


In  addition,  the  Commissian  has 
considered  the  impact  of  the  Exchange's 
market  making  restriction  on  efficiency 
and  competiti(Hi.  While  the  proposal 
may  impose  a  burden  on  competition  by 
limiting  how  Terminals  may  be  used  on 
the  floor,  the  Commission  does  not 
believe  such  burden  to  be  unreasonable. 
As  discussed  above,  the  Commission 
believes  that  the  PCX's  restriction  on 
market  making  through  the  use  of 
Terminals  has  been  effscted  in  a  clear 
and  reasonable  manner  that  is  neither 
ambiguous  nor  overbroad,  and  that  takes 
into  account  regulatory  and  maiket 
impact  concerns.  Further,  the 
Commission  notes  that  the  impact  on 
competition  of  the  current  proposal  is 
limited  by  the  fact  that  the  Exdiange's 
own  hand-held  order  routing  terminal 
program  was  approved  by  the 
Commission  wiUi  an  identical  market 
making  restriction.**  In  response  to  IBs 
request  that  the  Commission  use  its 
exemptive  authority  under  Section  105 
of  NSMIA  to  permit  the  use  of 
Terminals  for  marinet  making,  the 
Commission  agrees  with  the  Exchange 
that  Congress  did  not  intend  that 
Section  105  be  used  in  the  manner  that 
IB  suggests.  Section  105  of  NSMIA 
states  that  the  Commission  "by  rule, 
regulation,  or  order  may  conditionally 
or  unconditionally  exempt  any  person, 
security,  or  transaction,  •  •  •  from  any 
provision  or  provisions  of  this  title  or  of 
any  rule  or  regulation  thereunderi.]"  *** 
The  rules  IB  requests  relief  from  are  the 
rules  of  the  PCX,  not  the  Act  or  rules  or 
regulations  under  the  Act.  Accordingly, 
the  Commission  does  not  believe  that  it 
is  appropriate  to  grant  the  relief  IB 
requests  under  Section  105  of  NSMIA. 

Further,  the  Commission  believes  the 
PCX  has  adequately  addressed  the  other 
issues  raised  by  IB.  First,  PCX  has 
amended  its  proposal  so  that  under  PCX 
Rule  6.89(g),  termination  of  the 
Exchange's  approval  of  Terminals  can 
only  occur  under  certain  specified 
circumstances,  rather  than  without 
cause.''  In  addition,  while  the  Exchange 
has  retained  the  right  to  summarily 
terminate  its  approval  of  a  member's 
Terminal  use,  such  summar>'  action  can 
also  only  be  taken  under  certain 


"See  Securities  Exchange  Act  Release  No.  39970 
(May  7. 1998).  63  FR  26662  (May  13. 1998)  (order 
approving  SR-PCX-97-28). 

«>P.L  104-290;  110  SUL  3416. 

"The  Commission  notes  that  the  Exchange,  in 
Amendment  No.  1  to  the  proposed  rule  change,  seU 
forth  objective  standards  on  which  the  decision  to 
terminate  an  approval  to  use  Terminals  would  be 
based  and  suting  tlial  approval  to  use  Terminals 
would  be  given  on  a  floor-wide,  rather  than  on  an 
issue-by-issue  basis.  See  Amendment  No.  1,  tupra 
note  4. 
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circumstances.  32  Furthar,  upon  either 
type  of  termination  action,  the  PCX 
proposal  provides  certain  appeal  rights 
of  the  termination  decision.  The 
Commission  believes  that  the  appeal 

Jirooedures  ensure  adequate  due  process 
or  termination  under  PCX  Rule  6.89, 
consistent  with  Sections  6(b)(7) '3  ^nd 
6(d)  ^  of  the  Act.  In  this  regard,  we  note 
that  a  member  aggrieved  by  an  Exchange 
decision  to  terminate  its  prior  terminal 
approval  could  seek  relief  pursuant  to 
FC^  Rule  11.  These  provisions  provide 
specific  procedures  to  seek  Exchange 
hearing  and  review  for  persons 
aggrieved  by  actions  of  the  Exchange 
including  terminating  or  enforcing  the 
terins  of  PCX  Rule  6.89.13 

With  respect  to  the  use  of  written 
order  tickets,  the  Exchange  has 
represented  that  such  tickets  are 
nosded.  at  this  time,  not  only  for  audit 
trail  purposes,  but  also  for  purposes  of 
verifying  compared  trades  and 
reconciling  uncompared  trades.  The 
Commission  believes  that  it  is 
reasonable  for  the  Exchange  to  require 
the  use  of  tvritten  order  tickets  for  those 
purposes. 

In  conclusion,  the  Commission 
believes  that  the  proposed  rule  will 
make  the  process  by  which  members 
can  receive  approval  for  using 
Terminals  more  transparent  and  Csir.  In 
addition,  the  use  of  Terminals  should 
also  make  opticms  trading  on  the  floor 
of  the  Exchange  more  efficient.  Finally, 
for  the  reasons  stated  above,  the 
Commission  believes  that  the  market 
making  prohibition  on  the  use  of  the 
Terminals  adequately  balances  the 
potential  benefits  to  be  derived  from  the 
use  of  Terminals  «vith  the  regulatory 
issues  that  are  raised  in  connection  with 
the  potential  use  of  Terminals  for 
market  making. 

The  Commission  finds  good  cause  for 
approving  Amendments  1  and  2  to  the 
proposed  rule  change  prior  to  the 
thirtieth  day  after  the  date  of 
publication  of  notice  of  filing  thereof  in 
the  Fadaral  lagiater.  Amen£nent  No.  1 
changes  the  language  in  proposed 
Commentary  .02  to  Rule  6.67  to  indicate 
that  orders  received  through  proprietary 
hand  held  terminals  will  be  considered 
to  be  in  writing  for  the  purposes  of  PCX 
Rule  6.67.  Commentary  .02,  as  originally 


"Undw  PCX  Rule  6.89(g).  tba  Exchsnga  can 
•unanarily  tanninal*  approval  of  tha  uaa  of 
Tanninala  wban  (1 )  a  autanimt  in  tha  MamtMr'a 
application  it  inaccurata  or  incomplata:  (2)  aucb 
Mambar  haa  failad  to  comply  with  any  provision  of 
PCX  Rula  asS:  and  (3)  tba  oparation  of  tba 
Tanninai  cauaaa  oparational  difTicultiaa  on  tba  floor 
of  tba  F.Krhanga.  Sot  Amandmanl  No.  1.  $upn  nota 
*. 

»»15U.&C7SnbM7). 

»«15U.S.C78nd). 

*■  Saa  M/MQ  note  1 3. 


proposed,  applied  only  to  Exchange- 
Sponsored  Terminals.  Amendment  No. 
1  ensures  that  all  hand-held  terminal 
systems,  regardless  of  whether  they  are 
Exchange  sponsored  or  proprietary  will 
have  the  same  regulatory  requirements. 
Amendment  No.  2  clarifies  the  proposal 
to  indicate,  through  an  internal  cross- 
reference,  what  factors  the  Exchange 
will  consider  when  determining 
whether  or  not  to  revoke  approval  for 
the  use  of  a  terminal.  As  a  result,  the 
Commission  does  not  believe  that 
Amendments  1  and  2  raise  any  new 
regulatory  issues.  Accordingly,  the 
Commission  believes  there  is  good 
cause,  consistent  with  Sections  6(b)(5) 
and  19(b)(2)  3*  of  the  Act,  to  approve 
Amendments  1  and  2  to  the  Exchange's 
proposal  on  an  accelerated  basis. 

V.  SoUdtation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  Amendments  1 
and  2  including  whether  the 
amendments  are  consistent  with  the 
Act.  Persons  making  written 
submissions  should  file  six  copies 
thereof  with  the  Secretary,  Securities 
and  Exchange  Commission,  450  Fifth 
Street,  N.W.,  Washington.  D.C  20549. 
Copies  of  the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  firom  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  above- 
mentioned  self-regulatory  oi]ganization. 
All  submissions  should  refer  to  File  No. 
SR-^>SE-97-02  and  should  be  submitted 
by  November  18, 1998. 

In  view  of  the  above,  the  Conmiission 
finds  that  the  proposal  is  reasonable  and 
is  consistent  with  the  Act,  and,  in 
particular.  Sections  6(b)(5).  6(b)(7), 
6(b)(8),  and  llA(a)(l)(C)(U)  of  the  Act. 

VLConcluskm 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act,3«  that  the 
proposed  rule  change  (File  No.  SR-PSE- 
97-02)  is  approved. 


For  the  Cknnmission,  by  the  Division  of 
Market  Rsguiation.  pursuant  to  delegated 
authority.*' 

(PR  Doc  90-28850  Filed  10-27-98;  8:45  am] 
I OOM  MtS-ti-M 


SMALL  BUSINESS  ADMINISTRATION 

Data  Collwtfon  AvallabI*  for  Public 
Commiif  and  Recommendations 

action:  Notice  and  request  for 
comments. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995.  this 
notice  announces  the  Small  Business 
Administration's  intentions  to  request 
approval  on  a  new,  and/or  currently 
approved  information  collection. 
DATES:  Comments  should  be  submitted 
on  or  before  December  28, 1998. 
FOR  FURTHER  MFORMATION  CONTACT: 
Curtis  B.  Rich.  Management  Analyst. 
Small  Business  Administration,  409  3rd 
Street.  SW,  Suite  5000,  Washington.  DC 
20416.  Phone  Number.  202-205-8629. 
SUPPLEMENTARY  MFORMATION: 
Title:  "Marketing  DaU  Form". 
Type  of  Request:  New  Collection. 
Fonn  No:  2079. 

Description  of  Respondents:  U.S. 
Small  Businesses. 
Annual  Responses:  25. 
Ajuiua7  Burden:  42. 
Comments:  Send  all  comments 
regarding  this  infonnation  collection  to. 
Tanya  Galery-Smith.  Export 
Development  Specialist.  Office  of 
International  Trade.  Small  Business 
Administration.  409  3rd  Street  SW. 
Suite  8000.  Washington,  DC  20416. 
Phone  No:  202-205-7268. 

Send  comments  regarding  whether 
this  information  collection  is  necessary 
for  the  proper  performance  of  the 
function  of  the  agency,  acciiracy  of 
burden  estimate,  in  addition  to  ways  to 
minimiiw  this  estimate,  and  ways  to 
enhance  the  quality. 

Chief,  AdminiMtmtive  Information  Branch. 
(FR  Doc  98-28846  Filed  10-27-98;  8:45  am) 


SMALL  BUSINESS  ADMMISTRATION 
P)e6lar«Bon  ol  DIeMlsf  tflSf] 


>•  IS  U.S.C  7Sin>M5)  and  78a(bX2). 
»«15U.S.C7Sa(bK2). 


Stale  Of  Alabama;  Amandmant  #2 

In  accordance  with  information 
received  from  the  Federal  Emergency 
Management  Agency,  the  above- 
niunb«red  Declaration  is  hereby 
amended  to  include  Choctaw  and 


"  17  CFR  20a.30-3(aKl2). 
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Lowndes  Counties,  Alabama  as  a 
disaster  area  due  to  damages  caused  by 
Hurricane  Georges. 

In  addition,  applications  for  economic 
injiuy  loans  from  small  businesses 
located  in  the  following  contiguous 
counties  may  be  filed  imtil  the  specified 
date  at  the  previously  designated 
location:  Autauga,  IMlas,  and  Sumter  in 
the  State  of  Alabama,  and  Lauderdale  in 
the  State  of  Mississippi.  All  other 
counties  contiguous  to  the  above-named 
primary  counties  have  been  previously 
declared. 

This  declaration  is  further  amended  to 
establish  the  incident  period  as 
beginning  on  September  25, 1998  and 
continuing  through  October  6, 1998. 

All  other  infonnation  remains  the 
same,  i.e.,  the  deadline  for  filing 
applications  for  physical  damage  is 
November  29, 1998  and  for  economic 
injury  the  termination  date  is  June  30, 
1999. 

The  number  for  economic  injury  in 
the  State  of  Mississippi  is  9A4200. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59008) 

Dated:  October  16. 1998. 
Bernard  Kulik. 

Associate  Administrator  for  Disaster 
Assistance. 
IFR  Doc  98-28843  Filed  10-27-98;  8:45  ami 


specified  date  at  the  above  location.  Any 
contiguous  counties  not  listed  herein 
have  been  covered  by  a  separate 
declaration  for  the  same  occurrence. 
TTie  interest  rates  are: 


SMALL  BUSINESS  ADMINISTRATION 
[Declaration  of  Diaaalar  «314q 

State  of  Kansas 

As  a  result  of  the  President's  major 
disaster  declaration  on  October  14, 
1998, 1  find  that  Johnson,  Seward,  and 
Wyandotte  Counties  in  the  State  of 
Kansas  constitute  a  disaster  area  due  to 
damages  caiised  by  severe  storms, 
flooding,  and  tornadoes  which  occurred 
October  1  through  October  8, 1998. 
Applications  for  loans  for  physical 
damages  may  be  filed  until  the  close  of 
business  on  December  13, 1998.  and  for 
loans  for  economic  injury  until  the  close 
of  business  on  July  14. 1999  at  the 
address  listed  below  or  other  locally 
announced  locations: 
U.S.  Small  Business  Administration, 

Disaster  Area  3  Office,  4400  Amon 

Carter  Blvd.,  Suite  102,  Fort  Worth, 

TX  76155. 
In  addition,  applications  for  economic 
injury  loans  from  small  businesses 
located  in  the  contiguous  coimties  of 
Douglas,  Franklin,  Haskell, 
Leavenworth,  Meade,  Miami,  and 
Stevens  in  the  State  of  Kansas;  and 
Beaver  and  Texas  in  the  State  of 
Oklahoma  may  be  filed  until  the 


Ptiysical  Damage: 

Homeowners  With  Credit  Avail- 
able Elsewtiere 

Homeowners  Without  Credit 
Available  Elsewhere 

Businesses  With  Credtt  Avait- 
at)le  Elsewtiere 

Businesses  and  Noo-Profit  Or- 
ganizations WittKXit  Credit 
Available  Elsewtiere 

Others  (Including  NorvProW  Or- 
ganizations)     With      Credit 

Available  Elsewhere 

For  Economic  Injury: 

Businesses  and  SmaN  Agricul- 
tural Cooperatives  WrttxxJt 
Credit  Available  Elsewhere  ... 


Percent 


Ray,  and  Saline  in  the  State  of  Missouri 
may  be  filed  imtil  the  specified  date  at 
the  above  location.  Any  contiguous 
counties  not  listed  herein  have  been 
covered  by  a  separate  declaration  few  the 
same  occurrence. 
The  interest  rates  are: 


6.875 
3.437 
8.000 

4.000 

7.125 

4.000 


The  number  assigned  to  this  disaster 
for  physical  damage  is  314311  and  for 
economic  injury  the  numbers  are 
9A4000  for  Kansas  and  9A4100  for 
Oklahoma. 

(CaUlog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59008] 

Dated:  October  20. 1998. 
Bernard  Kulik, 

Associa  te  Administrator  for  Disaster 
Assistance. 

(FR  Doc.  98-28845  Filed  10-27-98;  8:45  am] 
eajjNQ  CODE  aos-Qi-p 


Percent 

Physical  Damage: 
Homeowners  With  CredM  Avai- 
able  Elsewtiere 

6.875 

Homeowners     Without    Credtt 
Available  Elsewtwre  

3.437 

Businesses  With  CredK  Avai- 
able  Elsewtiere 

8.000 

Businesses  and  NorvProlit  Or- 
ganizations    Wrthout    CredH 
Available  Elsewtwre  

4.000 

Others  (Inrtirtng  Noo-Pro«  Or- 
ganizations)     With      Credit 
Availatile  Elsewtwre  

7.125 

For  Economic  Injury. 
Businesses  and  Smal  Agricul- 
tural   Cooperatives    Wrthout 
Credit  Available  Elsewhere  ... 

4.000 

The  number  assigned  to  this  disaster 
for  physical  damage  is  314211  and  for 
economic  injury  the  number  is  9A3900. 
(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59008) 

Dated:  October  20. 1998. 
BMiiard  Kulik. 

Associate  Administrator  for  Disaster 
Assistance. 

IFR  Doc.  98-28844  Filed  10-27-98;  8:45  am] 
lOOWl 
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[Declaration  of  Disaster  #31421 

State  of  Missouri 

As  a  result  of  the  President's  major 
disaster  declaration  on  October  14, 
1998, 1  find  that  Carroll.  Clay,  and 
Jackson  Counties  in  the  State  of 
Missouri  constitute  a  disaster  area  due 
to  damages  caused  by  severe  storms  and 
flooding  which  occurred  October  4 
through  October  11. 1998.  Applications 
for  loans  for  physical  damages  may  be 
filed  until  the  close  of  business  on 
December  13. 1998,  and  for  loans  for 
economic  injury  until  the  close  of 
business  on  July  14, 1999  at  the  address 
listed  below  or  other  locally  announced 
locations: 
Small  Business  Administration,  Disaster 

Area  3  Office.  4400  Amon  Carter 

Blvd.,  Suite  102.  Fort  Worth.  TX 

76155. 
In  addition,  applications  for  economic 
injiuy  loans  from  small  businesses 
located  in  the  contiguous  counties  of 
Caldwell,  Cass,  Chariton,  Clinton, 
Johnson,  Lafayette,  Livingston,  Platte, 


Rescission  of  Social  Security 
Acquiescence  Ruling  86-17(9) 

agency:  Social  Security  Administration 

(SSA). 

action:  Notice  of  Rescission  of  Social 

Security  Acquiescence  Ruling  (AR]  86- 

17(9)— Otvens  v.  SchweiJter,  692  F.2d  80 

(9th  ar.  1982). 

SUMMARY:  In  accordance  with  20  CFR 

404.985(e)  and  402.35(b)(2).  the 

Commissioner  of  Social  Security  gives 

notice  of  the  rescission  of  Social 

Security  AR  86-17(9). 

EFFECTIVE  DATE:  This  notice  of  rescission 

is  effective  November  27, 1998. 

FOR  FURTHER  MFORMATKM  CONTACT:  Gary 

Sargent,  Litigation  Staff,  Social  Security 

Administration.  6401  Seciuity 

Boulevard,  Baltimore,  MD  21235,  (410) 

965-1695. 

SUPPI.EMENTARY  MFORMATION:  A  Social 

Seciuity  AR  explains  how  vm  will  apply 

a  holding  in  a  decision  of  a  United 

States  Court  of  Appeals  that  we 

determine  conflicts  with  our 
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interpretation  of  a  provision  of  the 
Social  Security  Act  (the  Act)  or 
regulations  when  the  Government  has 
decided  not  to  seek  further  review  of  the 
case  or  is  unsuccessful  on  further 
review. 

As  provided  by  20  CFR  404.985(e)(4), 
a  Social  Security  AR  may  be  rescinded 
as  obsolete  if  we  subsequently  clarify, 
modify  or  revoke  the  regulation  or 
ruling  that  was  the  subject  of  the  circuit 
court  holding  for  which  the  AR  was 
issued. 

On  May  21. 1986.  we  published  AR 
86-17(9)  to  reflect  the  holding  in  Owens 
V.  Schweiker.  692  F.2d  80  (9th  Cir.  1982) 
(see  52  FR  29441,  29442  (August  7, 
1987)).  that  SSA.  for  purposes  of 
determining  a  surviving  child's 
entitlement  to  benefits  under  section 
216(h)(2)(A)  of  the  Act.  must  apply  the 
State  law  of  intestate  succession  in 
effect  at  the  time  of  SSA 's  determination 
or  decision  at  any  level  of 
administrative  review. 

Concurrent  with  the  rescission  of  this 
Ruling,  we  are  publishing  our  Hnal 
regulation  adding  a  new  paragraph 
(b)(4)  to  §404.355  of  Social  Security 
Regulations  No.  4  (20  CFR  404.355),  to 
provide  that,  in  determining  whether  an 
applicant  has  inheritance  rights  as  the 
natural  child  of  a  deceased  insured 
individual,  SSA  applies  the  version  of 
the  State  law  in  effect  when  SSA  makes 
its  final  decision  on  the  appUcation  for 
benefits.  The  amended  regulation 
further  provides  that,  if  the  child  does 
not  qualify  as  a  child  under  the  State 
inheritance  law  in  effect  at  the  time  of 
our  final  adjudication,  but  would 
qualify  under  the  version  of  that  law  in 
effect  when  the  insured  individual  died 
or  any  version  of  that  law  in  effect  at 
any  time  between  the  first  month  of  the 
child's  potential  entitlement  and  our 
Hnal  decision  on  the  child's  claim,  we 
will  apply  the  version  of  the  State's 
inheritance  law  that  is  most  beneficial 
to  the  child.  Because  the  change  in  the 
regulation  adopts  the  Owens  court's 
holding  on  a  nationwide  basis  when  the 
State  law  in  effect  when  we  render  our 
final  decision  on  the  claim  is  most 
beneficial  to  the  child,  we  are 
rescinding  AR  86-17(9). 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  96.001  Social  Security- 
Disability  Insurance:  96.002  Social 
Security — Retirement  Insurance.  96.004 
Social  Security — Survivors  Insurance) 

Dated:  October  20. 1998. 
KeniMth  S.  Apfisl. 
Commissioner  of  Social  Security. 
|FR  Doc.  98-28708  Filed  10-27-98;  8:45  am] 

WLUNO  OOOC  41M-»^ 


TENNESSEE  VALLEY  AUTHORrTY 
Sunshine  Act  M««ting 

AQENCY  HOLONQ  THE  MEETINQ:  Tennessee 
Valley  Authority. 

TME  AND  DATE  OF  MEETMQ:  2  P.M.  (EOT). 
Friday.  October  23,  1998. 

PLACE  Of  MEETINQ:  Tennessee  Valley 
Authority  (TVA).  Knoxville  Office 
Complex,  400  West  Summit  Hill  Drive. 
Knoxville,  Tennessee. 
STATUS:  Open. 

AGENDA  ITEM:  A — Budget  and  Financing. 
1.  Authorization  to  retire  Federal 
Financing  Bank  Bonds 

SUPPLEMENTARY  INFORMATION:  The  TVA 
Board  of  Directors  has  found,  the  public 
interest  not  requiring  otherwise,  that 
TVA  business  requires  that  a  meeting  be 
called  at  the  time  set  out  above  and  that 
no  earlier  announcement  of  this  meeting 
was  possible. 

FOR  MORE  INFORMATION:  Please  call  TVA 
Media  Relations  at  (423)  632-6000, 
Knoxville,  Tennessee.  Information  is 
also  available  through  TVA's 
Washington  Office  at  (202)  898-2999. 
Edward  S.  Christenbury, 

General  Counsel  and  Secretary  to  the 
Corporation. 

jFR  Doc.  98-28994  Filed  10-26-98:  12:44 

pml 

MLUNO  OOOC  tiao-oa-M 


OFRCE  OF  THE  UNITED  STATES 
TRADE  REPRESENTATIVE 

Q«n«rallzMl  System  of  Prsfsrsncas 
(QSP);  Initiation  of  a  Review  To 
Consider  the  Designation  of  the 
Republic  of  Qabon  as  a  Beneficiary 
Developing  Country  Under  the  QSP; 
Solicitation  of  Public  Comments 
Relating  to  the  Designation  Criteria 

AQBUCY:  Office  of  the  United  States 

Trade  Representative. 

action:  Notice  and  solicitation  of  public 

comment  with  respect  to  the  eligibility 

of  the  Republic  of  Gabon  for  the  GSP 

program. 

SUMMARY:  This  notice  announces  the 
initiation  of  a  review  to  consider  the 
designation  of  the  Republic  of  Gabon  as 
a  beneficiary  developing  country  under 
the  GSP  program  and  solicits  public 
comment  relating  to  the  designation 
criteria  by  December  10. 1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
GSP  Subcommittee,  Office  of  the  United 
States  Trade  Representative.  600  17th 
Street.  NW..  Room  518.  Washington.  DC 
20508.  The  telephone  number  is  (202) 
395-6971. 


SUPPLEMENTARY  INFORMATION:  The 
government  of  the  Republic  of  Gabon 
has  requested  that  it  be  granted 
eligibility  for  beneficiary  status  under 
the  GSP  program.  The  Trade  Policy  Staff 
Committee  (TPSC)  has  initiated  a  review 
to  determine  if  the  Republic  of  Gabon 
should  be  designated  as  a  beneficiary 
developing  coimtry.  A  country  may  not 
be  designated  a  GSP  beneficiary 
developing  country,  absent  a  finding 
that  such  designation  would  be  in  the 
economic  interests  of  the  United  States, 
if  any  one  of  several  elements  are  found, 
including:  the  participation  by  the 
country  in  a  commodity  cartel  that 
causes  serious  disruption  to  the  world 
economy;  the  provision  by  the  country 
of  preferential  treatment  to  products  of 
other  developed  countries  which  has  a 
significant  adverse  effect  on  U.S. 
commerce;  the  expropriation  by  the 
country  of  U.S.-owned  property  without 
compensation;  a  failure  by  the  country 
to  enforce  arbitral  awards  in  favor  of 
U.S.  persons;  the  support  by  the  country 
of  international  terrorism;  or  a  failure  by 
the  country  tatake  steps  to  protect 
internationally  recognized  worker 
rights..  Other  factors  taken  into  account 
in  determining  whether  a  country  will 
be  designated  a  beneficiary  developing 
country  include:  the  extent  to  which  the 
country 'has  assured  the  United  States 
that  it  will  provide  market  access  for 
U.S.  goods;  the  extent  to  which  the 
country  has  taken  action  to  reduce 
trade-distorting  investment  practices 
and  policies;  and  the  extent  to  which 
the  country  is  providing  adequate  and 
effective  protection  of  intellectual 
property  rights.  The  criteria  for 
designation  are  set  forth  in  full  in 
section  502  of  the  Trade  Act  of  1974.  as 
amended  (19  U.S.C.  2462). 

Interested  parties  are  invited  to 
submit  comments  regarding  the 
eligibility  of  Gabon  for  designation  as  a 
GSP  beneficiary  developing  country. 
Submission  of  comments  must  be  made 
in  English  in  14  copies  to  the  Chairman 
of  the  GSP  Subcommittee.  Trade  Policy 
Staff  Committee,  and  be  received  in 
Room  518  at  600  17th  Street.  NW.. 
Washington.  DC  20508.  no  later  than  5 
p.m.  on  Thursday.  December  10. 1998. 
Except  for  submissions  granted 
"business  confidential"  status  pursuant 
to  15  CFR  2003.6.  information  and 
comments  submitted  regarding  Gabon 
will  be  subject  to  public  inspection  by 
appointment  with  the  staff  of  the  USTR 
Public  Reading  Room.  For  an 
appointment,  please  call  Ms.  Brenda 
Webb  at  202/395-6186.  If  the  document 
contains  business  confidential 
information.  14  copies  of  a 
nonconfidential  version  of  the 
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submission  along  with  14  copies  of  the 
confidential  version  must  be  submitted. 
In  addition,  the  submission  should  be 
clearly  marked  "confidential"  at  the  top 
and  bottom  of  each  page  of  the 
document.  The  version  which  does  not 
contain  business  confidential 
information  (the  public  version)  should 
also  be  clearly  marked  at  the  top  and 
bottom  of  each  page  (either  "public 
version"  or  "non-confidential"). 
Frederick  L.  Montgomery, 
Chairman,  Trade  Policy  Staff  Committee. 
(FR  Doc.  98-28873  Filed  10-27-98;  8:45  ami 

MUJNQ  CODE  S1W-Q1-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

index  of  Administrator's  Decisions  and 
Orders  in  Civil  Penalty  Actions; 
Publication 

agency:  Federal  Aviation 
Administration  (FAA).  IXDT. 
action:  Notice  of  publication. 

SUMMARY:  This  notice  constitutes  the 
required  quarterly  publication  of  an 
index  of  the  Administrator's  decisions 
and  orders  in  civil  penalty  cases.  This 
publication  represents  the  quarter 
ending  on  September  30,  1998.  This 
publication  ensures  that  the  agency  is  in 
compliance  with  statutory  indexing 
requirements. 

FOR  FURTHER  INFORMATION  CONTACT: 
James  S.  Dillman,  Assistant  Chief 
Counsel  for  Litigation  (AGC-400), 
Federal  Aviation  Administration.  400 
7th  Street.  SW.,  Suite  PL  200-A. 
Washington,  DC  20590;  telephone 
number.  (202)  366-^118. 
SUPPLEMENTARY  INFORMATION:  The 
Administrative  Procedure  Act  requires 
Federal  agencies  to  maintain  and  make 
available  for  public  Inspection  and 
copying  cxurent  indexes  containing 
identifying  information  regarding 
materials  required  to  be  made  available 
or  pubUshed  5  U.S.C.  552(a)(2).  In  a 
notice  issued  on  July  11, 1990,  and 
pubUshed  in  the  Federal  Register  (55 
FR  29148;  July  17. 1990),  the  FAA 
announced  the  public  availability  of 
several  indexes  and  summaries  that 
provide  identifying  information  about 


the  decision  and  orders  issued  by  the 
Administrator  under  the  FAA's  civil 
penalty  assessment  authority  and  the 
rules  of  practice  governing  hearings  and 
appeals  of  civil  penalty  actions.  14  CFR 
Part  13.  Subpart  G. 

The  FAA  maintains  an  index  of  the 
Administrator's  decisions  and  orders  in 
dvil  penalty  actions  organized  by  order 
number  and  containing  identifying 
information  about  each  decision  or 
order.  The  FAA  also  maintains  a 
cumulative  subject-matter  index  and 
digests  organized  by  order  number.  The 
indexes  are  published  on  a  quarterly 
basis  (i.e.,  January.  April.  July,  and 
October.) 

The  FAA  first  published  these 
indexes  and  digests  for  all  decisions  and 
orders  issued  by  the  Administrator 
through  September  30. 1990.  55  FR 
.  45984;  October  31. 1990.  The  FAA 
announced  in  that  notice  that  only  the 
subject-matter  index  would  be 
published  cumulatively  and  that  the 
order  number  index  would  be  non- 
cumulative.  The  FAA  announced  in  a 
later  notice  that  the  order  number 
indexes  published  in  January  would 
reflect  all  of  the  civil  penaUy  decisions 
for  the  previous  year.  58  FR  5044;  1/19/ 

93. 

The  previous  quarterly  publications  of 
the  indexes  have  appeared  in  the 
Federal  Register  as  follows: 


Dates  of  quarter 


11/1/8»-9«0«0  .... 
1(V1/90-12«1/90  .. 

1/1/91-3/31/91  

4/l/91-«/3(y91  

7/1/91-9O0«1  

1(yiA91-12/31/91  .. 

1/1/92-3«1/92  

4/1/92-e/3(V92  

7/1/92-a/30S2  

10/1/92-12/31/92  .. 

1/1/93-3/31/93 

4/1/93-6/3(V93 

7/1/93-9/3093 

10/1/93-12/31/93  .. 

1/1/94-3/31/94  

4/1/94-6/30/94  

7/1/94-12/31/94  .... 

1/1/95-3/31/95 

4/1/95-6/30/95 

7/1/95-a«V95 

10/1/95-12/31/95  .. 

1/1/96-^/31/96 

4/1/96-6O0«6  


Federal  Re9ister  put>i- 
canon 


55  FR 

56  FR 
56  FR 
56  FR 

56  FR 

57  FR 
57  FR 
57  FR 

57  FR 

58  FR 
58  FR 
58  FR 

58  FR 

59  FR 
59  FR 

59  FR 

60  FR 
60  FR 
60  FR 

60  FR 

61  FR 
61  FR 
61  FR 


45984;  1G/31/90. 
44886;  2/6/91. 
20250:5/2/91. 
31984;  7/12/91. 
51735;  10/15/91. 
2299;  1/21/92. 
12359;  4/9/92. 
32825;  7/23/92. 
48256:10/22/92. 
5044;  1/19/93. 
21199:4/19/93. 
42120;  8/6/93. 
58218:  10/29/93. 
5466:2/4/94. 
22196;  4/29/94. 
39618:  8/3/94. 
4454:1/23/95. 
19318;  4/17/95. 
36854;  7/18/95. 
53228;  10/12/95. 
1972;  1/24«6. 
16956:  4/18/96. 
37526:  7/18«6. 


Dates  o(  quarter 


7/1/96-9/30/96  .... 
10/1/96-12/31/96 
1/1/97-3/31/97  .... 
4/1/97-6/30/97  .... 
7/1/97-9/30/97  .... 
10/1/97-12/31/97 
1/1/98-3/31/98  .... 
4/1/98-6/30/98  .... 


Federal  Register  pubk- 
catkxi 


61  FR 

62  FR 
62  FR 
62  FR 

62  FR 

63  FR 
63  FR 
63  FR 


54833:  10/22/96. 
2434;  V16«7. 
24533;  5/2«7. 
38339;  7/17/97. 
53856;  10/16/97. 
3373;  1/22/98. 
19559:4/20/98. 
37914;  7/14/98. 


Availability  of  Decisions  and  Orders. 
The  dvil  penalty  decisions  and  orders, 
and  the  indexes  and  digests  are 
available  in  FAA  offices.  In  addition, 
the  Administrator's  dvil  penalty 
dedsions  have  been  published  by 
commercial  pubUshers  (Hawkins 
Publishing  Company  and  Clark 
Boardman  Callahan)  and  are  available 
on  computer  online  services  (Westlaw, 
LEXIS.  CompuServe  apd  FedWorid).  A 
list  of  the  addresses  of  the  FAA  offices 
where  the  dvil  penalty  dedsions  may 
be  reviewed  and  information  regarding 
these  commerdal  publications  and 
computer  databases  appear  at  the  end  of 
this  notice. 

Accessibility  through  the  Internet 
Information  regarding  the  accessibility 
over  the  Internet  of  documents 
contained  m  the  FAA  Civil  Penalty 
Docket  in  non-security  cases  in  which 
the  complaint  was  filed  on  or  after 
December  1. 1997.  is  set  forth  at  the  end 
of  this  notice. 

Civil  Penalty  ActkMis— Orders  Issued 
by  the  Administrator 

Order  Number  Index 

[This  index  indudes  all  dedsions  and 
orders  issued  by  the  Administrator  from 
July  1.  to  September  30. 1998.) 

98-11— TWA 
6/16/98— CP96NE0294 
98-12— David  G.  Stout 
6/16/98— CP96WP0304 
98-13— Air  St.  Thomas 
6/16/98— CP97SO0007 
98-14— Larry's  Flying  Service 
7/3/98— CP97AL0002 
98-15 — James  K.  Squire 
7/13/98— CP97WP0007 
98-16— 4lue  Ridge  AirUnes 
8/1 3/98— CP97NM0024 
98-17— Blue  Rid^  Airlines 
9/1 1/98— CP97NM0024 


Civil  Penalty  Actimis— Orders  Issued  by  the  Administrator 

Subject  i^Mer  Index 

(Current  as  of  September  30. 1998) 

Administradve  Law  Judges— Power  and  Authority:  ^„  ^  i.      ,    a 

Continuance  of  heari^. •; «""  Continental  AirUne.:  92-29  H«ggl«id. 
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Credibility  findings 
Default  Judgment  .... 


Discovery 


Expert  Testimony 

Granting  extensions  of  time 

Hearing  location 

Hearing  request  


Intial  EVecision „ 

Lateness  of 

Should  include  requirement  to  file  appeal  brief  in  decision 
Jurisdiction: 

Generally  

After  issuance  of  order  assessing  civil  penalty 

When  complaint  is  withdrawn 

Motion  for  Decision 


No  authority  to  extend  due  date  for  late  Answer  %nthout  showing  of 
good  cause: 
(See  also  Answer) 


Notice  of  Hearing 

Regulate  proceedings 
Sanction  , 


Service  of  law  judges  by  parties  .. 

Vacate  initial  decision 

Aerial  Photography 

Agency  Attorney s 

Air  Carrier 

Agent/independent  contractor  of 

Careless  or  Reckless  

Duty  of  care  Non-delegabia 


90-21  CatToU:  92-3  Park;  93-17  Metcalf;  94-3  Valley  Air.  94-4 
Northwest  Aircraft  Rental:  95-25  Conquest;  95-26  Hereth;  97-20 
Werle;  97-30  Emery  Worldwide  Airlines:  97-32  Florida  Propeller. 

91-11  Continental  Airlines:  92-47  Cornwall;  94-8  Nunez;  94-22 
Harkins;  94-28  Toyota:  95-10  Diamond;  97-28  Continental  Air- 
lines; 97-33  Rawlings;  98-13  Air  St.  Thomas. 

89-6  American  Airlines:  91-17  KDS  Aviation:  91-54  Alaska  Air- 
lines; 92-46  SuttoD-Sautter.  93-10  Costello. 

94-21  Sweeney. 

90-27  Gabbert. 

92-50  GuUop. 

93-12  Langton;  94-6  Strohl;  94-27  Larsen;  94-37  Houston;  95-19 
Rayner. 

92-1  Costello;  92-32  Bamhill. 

97-31  Sandord  Air.  • 

98-5  Squire. 

90-20  Degenhardt;  90-33  Cato;  92-1  Costello:  92-32  Bafnhill. 
94-37  Houston;  95-19  Rayner;  97-33  Rawlings. 
94-39  ICirola. 

92-73  Wyatt;  92-75  Beck;  92-76  Safety  Equipment;  93-11  Merkley; 
96-24  Horizon. 


95-28  Atlantic  World  Airways:  97-18  Robinson;  98-4  Larry's  Flying 

Service. 
92-31  Eaddy. 
97-20  Werle. 
90-37  Northwest  Airlines 

94-29  ToyoU. 
97-18  Robinson. 

90-20  Degenhardt:  92-32  Bamhill;  95-6  Sutton 
95-25  Conquest  Helicopters. 
93-13  Medel. 


91-54  Alaska  Airlinas;  94-22  Harkins; 


Employes 

Ground  Security  Coordinator,  Failure  to  provide  

Intoxicated  Passenger 

Allowing  to  board 

Serving  alcohol  to 

Liability  for  acts/omissions  of  employees  in  the  scope  of  em- 
ployment. 
Aircraft  Maintenance  (See  also  Airworthiness,  Maintenance  Manual): 
Generally  


Acceptable  methods,  techniques,  and  practices 

After  certificate  revocation  , 

Airworthiness  Directive,  compliance  with 

Inspection „...„. 

Major/minor  repairs  , 

Minimum  Equipment  List  (MEL)  , 


Aircraft  Records: 

Aircraft  Operation  

Flight  and  Duty  Time 
Maintenance  Records 


92-70  USAir, 

92-48  ft  92-70  USAir.  93-18  Westair  Commuter. 

92-70  USAir;  96-16  Westair  Commuter,  96-24  Horizon;  97-8  Pa- 
cific Av.  d/b/a  Inter-Island  Helicopters. 

93-18  Westair  Commuter,  97-8  Pacific  Av.  d/b/a/  Inter-Island  Heli- 
copter;. 

96-16  WestAir  Conmiutar. 

98-11  TWA. 
98-11  TWA. 
96-11  TWA. 


90-11  Thunderbird  Accessories:  91-8  WatU  Agricultural  Aviation; 
93-36  ft  94-3  Valley  Air;  94-38  Bohan;  95-11  Horizon;  96-3 
America  West  Airlines:  97-8  Pacific  Av.  d/b/a/  Inter-Island  Heli- 
copters; 97-9  Alphin:  9710  Alphin:  97-11  Hamption:  97-30 
Emeigy  Worldwide  Airlines;  97-31  Sanford  Air. 

96-3  America  West  Airlines. 

92-73  Wyatt. 

96-18  Kilrain;  97-9  Alphin. 

96-18  Kihvin:  97-10  Alphin. 

96-3  America  West  Airlines. 

94-38  Bohan:  95-11  Horizon; 
Emeiy  Worldivide  Airlines. 


97-11  Hampton:  97-21  DelU;  97-30 


"Yellow  tags" 

Aircraft-Weight  and  Balance  (See  Weight  and  Balance) 
Airmen: 

Pilots 


Altitude  deviation  ... 
Careless  or  Reckless 


Flight  time  limitations 


91-8  Watts  Agricultural  Aviation. 

96-4  South  Aero. 

91-8  Watts  Agricultural  Aviation;  94-2  Woodhouse;  97-30  Emery 

Worldwide  Airlines:  97-31  Sanford  Air. 
91-8  WatU  Agricultural  Aviation. 


91-12  ft  91-31  Terry  ft  Menne;  92-8  Watkins;  92-49  Richardson  ft 

Shimp:  93-17  Metcalf. 
92-49  Richardson  ft  Shimp. 
91-12  ft  91-31  Terry  ft  Menne;  92-8  Watkins:  92-49  Richardson  ft 

Shimp:  92-47  Cornwall;  93-17  Metcalf:  93-29  Sweeney;  96-17 

Fenner. 
93-11  Merkley. 
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Follow  ATC  Instruction  M-«  »  «-31  Terry  ft  M«m.;  92-8  Watkins:  92-^9  Rid-rdson  ft 

Shimp. 

Low  Flight 92-A7  CocnwaU:  9»-17  MMcaU. 

Owners  responsibility »-"  l"^^ 

See  and  Avoid  «^2«  Sweeney. 

^"•"S^i^piisTilities  ~.    «^t»  continental  Airliner  «-S3  Deh.  Air  lines;  .4-1  DelU  Air 


Air) 


Lines. 


A5™»*  rwrator  ResDonsibiUties  «>-l«  Continental  Airlines;  91-»  (Airport  Operator):  91-18|Airport 

Airport  Operator  Responsibiuues  Operatorl;  91-10  (Airport  Operator);  91-»1  (Airport  Operator); 

91-58  lAkport  Operator):  96-1  (Airport  Operator);  98-7  LAX. 

R.,1..  nSmUv . •  • 91-*  (Airport  Operator);  91-33  Delto  Air  Lines. 

Badge  uispiay  ^^^^  Continental  Airlines;  91-»  (Airport  Operator);  91-58  (Airport 


Definition  of . 
Exclusive  Areas 


Operator). 

• 90-19  Continental  Airlines;  91-4  (Airport  Operator):  91-58  (Airport 

Operator);  98-7  LAX. 

Airport  Security  Program  (ASPK  91-4  (Airport  Operator):  91-18  (Airport  Operrtor);  91-10  (Airport 

Complumcewith  OpwItorhgi^lAirport  Operator);  91-58  (Airport  Operator): 

94-1  Delta  Air  Lines:  96-1  (Airport  Operator):  97-23  Detroit  Met- 
ropolitan; 98-7  LAX. 

*-.-^rw-.«.«,ii«.nnn.ihilitiB«  90-12  Continental  Airiiues;  91-1  (Airport  Operator);  91-ie(Airport 

Airport  Operator  ResponsibiliUes Operator);  91-10  (Airport  Operator):  91-11   (Airport  Operator): 

91-58  (Airport  Operrtor);  96-1  (Airport  Operator);  97-23  Detroit 
Metropolitan. 

Air  Traffic  Control  (ATC):  »    ,.        .^  »* 

r— ""^'i's,- — -;:  r.:;" ;:  t:;^:sz:;«-ow»^.. 

^Z:^S^T::^.:z=:z::::z:=zi::.,.  «-.2  t»,  .  ^.  .^,.  «.«■,  c^.«,. 

LoalCo.w.1  91-12  T-nrJM"-. 

.  T«i__T^„t«  91-12  Terry  ft  Menne:  »*-..  .«....»~^ r- 

*  '"°*^P     Q>-8  WatU  Agricultural  Aviatiofi:  92-10  Flight  Unlimited; 

92-70  USAir,  94-2  Woodhouse:  95-11  Horizon;  96-3  America 


T  ~.  l^T«^«^"^i'.' 91-12  Terry  ft  Menne:  92-49  Richardson  ft  Shimp. 

Tapes  ft  TranscnpU ^^_^  ^^  Agricultural  Aviatiofi:  92-10  Flight  Unlimited;  92-18  ft 

Airworthmess ^^-ro  USAir,  94-2  Woodhouse:  95-11  Horizon;  96-3  America 

West /Uriines:  96-18  Kilrain:  94-25  USAir,  97-8  Pacific  Av.  d/b/a 
Inter-Uland    HeUcopters;    97-9    Alphin:    97-10    Alphin:    97-11 
Hampton:  97-21  Drita;  97-30  Emery  Woridmride  Airlines;  97-32 
Florida  Propeller. 
Amicus  Curiae  Briefa  .....IT. - •••••    90-25  Gabbert. 


Answer. 

ALJ  may  not  extend  due  date  for  late  Answer  unless  good  cause 

shown. 
Timeliness  of  answer  


What  constitutes 

Appeals  (See  also  filing;  Timeliness;  Mailing  Rule): 
Briefs,  Generally 


Additional  Appeal  Brief . 


Appeal  dismissed  as  premature  

Appeal  dismissed  as  moot  afker  complaint  withdrawn 92-9  (tiffin. 

Appellate  argumenU  -  •    92-70  USAir. 

Court  of  Appeals,  appeal  to  (See  Federal  Courts)  Good  Cause  for 
Late-Filed  Brief  or  Notice  of  Appeal. 


95-28  Atlantic  World  Airways;  97-18  Robinson:  97-33  Rawlings; 
98-*  Larry's  Flying  Service. 

90-3  Metz;  90-15  Playter,  92-32  Bamhill;  92-47  Cornwall;  92-75 
Beck;  92-76  Safety  EquifMiient;  94-5  &ant;  94-29  Sutton;  94-30 
Columna;  94-43  Perez;  95-10  Diamond:  95-28  Atlantic  Worid 
Airways;  97-18  Robinson;  97-19  Missirlian:  97-33  Rawlings:  97- 
38  Air  St  Thomas:  98-4  Larry's  Flying  Service;  96-13  Air  St 
Thomas. 

92-32  Bamhill;  92-75  Beck;  97-19  Missiriian. 

89-4  Metz:  91-45  PaA;  92-17  Giuffiida;  92-19  Cornwall;  92-39 
Beck;  93-24  Steel  Qty  Aviation:  93-28  Strohl;  94-23  Perez;  95-13 
Kilrain. 

92-3  Park;  93-5  Wendt;  93-6  Westair  Commuter,  93-28  Strohl:  94- 
4  Northwest  Aircraft:  94-18  Luxemburg:  94-29  Sutton:  97-22 
Sanford  Air,  97-34  Continental  Airiines;  97-38  Air  St  Tlrafnas. 

95-19  Rayiter. 


90-3  Metz:  90-27  Gabbert;  90-39  Hart;  91-10  Graham:  91-24  Esau; 
91-48  Wendt;  91-50  ft  92-1  Costello;  92-3  PaA;  92-17  Giuffrida; 
92-39  Beck;  92-41  Moore  ft  Sabre  Associates:  92-52  Beck:  92-57 
Detroit  Metro  Wayne  Co.  Airport;  92-69  McCabe;  93-23  Allwi; 
93-27  Simmons:  93-31  Allen:  95-2  Meronek:  95-9  Woodhouse; 
95-25  Conquest,  97-6  WRA  Inc.:  97-7  Stalling:  97-28  Continen- 
tal; 97-38  Air  St  Thomas:  98-1  V.  Taylor.  96-13  Air  St  Thomas. 

KTZ"'^^ ™^"v"*' """ — =::  ^'^t^^^^'S^ «-"  B«t «-z3  p«»  .«3 

Perfecting  an  Appeal,  generally - 'V.*,_:_.  ^^  »i^».j-  Ai«.«ft 


Extension  of  Time  far  (good  cause  for) 


Kilrain;  96-5  Alphin  Aircraft. 
89-8  Thunderbird  Accessories:  91-26  Britt  Airways:  91-32  Bargen; 
91-50  Costello;  93-2  ft  93-3  Wendt;  93-24  Steel  Qty  Aviation; 
93-32  Nunez;  98-5  Squire;  96-15  Squire. 
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Pailui*  to ... 


Notit*  of  appeal  constnied  as  appeal  brief 


What  Constitutes 


Service  of  brief: 

Failure  to  serw  other  party 
TlmeliiMss  of  Notic*  of  Appeal  . 


Withdrawral  of 


Assault  (See  also  Battery,  and  Passenger  Misconduct)  , 

"Attempt" 

Attorney  Conduct: 

Obstreperous  or  Disruptive 

Attorney  Fees  (See  EAJA) 

Aviation  Safety  Reporting  system  

Baggage  Matching ^ _ 

Balloon  (Hot  Air) „ _ 

Bankruptcy  „ ^„., 

Battery  (See  also  Assault  and  Passenger  Misconduct)  

Certificates  and  Authorizations: 

Surrender  when  revoked 

Civil  Air  Security  National  Airport  Inspection  Program  (CASNAIP) 

Civil  Penalty  Amount  (See  Sanction) 


89-1  Oeesani:  89-7  Zenkner.  90-11  Thunderbird  Accessories;  90- 
35  P.  Adams;  90-39  Hart;  91-7  Pardue;  91-10  Graham;  91-20 
Bargn;  91-43.  91-44.  91-46  k  91-47  Delta  Air  Lines;  92-11 
Alilin;  92-15  Dillman;  92-18  Baigra;  92-34  Canell;  92-35  Bay 
Land  Aviation:  92-36  Southwest  Aiiiinos;  92-45  O'Brien;  92-56 
Montuak  Caribbean  Airvvays;  92-67  USAir.  92-68  Weintiaub;  92- 
78  TWA:  93-7  Dunn;  93-8  Nunez;  93-20  Smith:  93-23  k  93-31 
Allen;  93-34  Castle  Aviation:  93-35  Steel  City  Aviation;  94-12 
Bartusiak;  94-24  Page:  94-26  French  Aircraft;  94-34  American 
International  Airways;  94-35  American  InteiBational  Airways; 
94-36  American  International  Airways;  iB5-4  Hanson;  95-22  k 
96-5  Alphin  Aircraft;  96-2  Skydiving  Center,  96-13  Winslow; 
97-3  (Airport  OperBtorl.  97-6  WRA.  Inc.;  97-15  Houston  k  John- 
son County;  97-35  Gordon  Air  Services:  97-36  Avcon;  97-37 
Roush;  98-AO  Rawlings. 

92-39  Beck:  94-15  Columna;  95-9  Woodhouse;  95-23-  Atlantic 
World  Airways:  96-20  Missirlian;  97-2  Santord  Air.  98-5  Squire: 
98-17  Blue  Ridge  Airlines. 

90-4  Metz;  90-27  Gabbert;  91-45  Park;  92-7  West;  92-17  Giuffildv 
92-39  Beck;  93-7  Dunn;  94-15  Columna;  94-23  Perez;  94-30 
Colunma;  95-9  Woodhouse;  95-23  Atlantic  World  Airways;  96- 
20  Missirlian;  97-2  Sanfbrd  Air. 

92-17  Giuffrida;  92-19  ComwaU. 

90-3  Metz;  90-39  Hart;  91-50  Coetello;  92-7  West;  92-69  McCabe; 
93-27  Simmons:  95-2  Meronek;  95-9  Woodhouse:  95-15  Alphin 
Aviation;  96-14  Midtotra  Neon  Sign  Corp;  97-7  ft  97-17  Stal- 
lings:  97-28  Continental;  97-38  Air  St  Thomas;  98-1  V.  Taylor, 
98-13  Air  St.  Thomas;  98-16  Blue  Ridge  Airlines;  98-17  Blue 
Ridge  Airlines. 

89-2  Lincoln-Walker.  89-3  Sittko;  90-4  Nordrum;  90-5  Sussman; 
90-6  Dabaghian;  90-7  Steele:  90-8  )enkiiu:  90-9  Van  Zandt;  90- 
13  O'Dell;  90-14  Miller.  90-28  Puleo;  90-29  Sealander.  90-30 
Steidinger.  90-34  D.  Adams:  90-40  ft  90-41  Westair  Commuter 
Airlines:  91-1  Nestor.  91-5  Jones;  91-6  Lowery:  91-13  Kreamer. 
91-14  Swanton;  91-15  Knipe;  91-16  Lopez;  91-19  Bayer.  91-21 
Britt  Airways:  91-22  Omega  Silicone  Co.;  91-23  Continenul  Air- 
lines; 91-25  Sanders:  91-27  DelU  Air  Lines:  91-28  Continental 
Airlines:  91-29  Smith;  91-34  GASPRO;  91-35  M.  Graham;  91-36 
Howard;  91-37  Veraen;  91-39  America  West;  91-42  Pony  Ex- 
press: 91-49  Shields;  91-56  Mayhan;  91-57  Britt  Airways:  91-59 
Griffin;  91-60  Brinton;  92-2  Koller,  92-4  Delta  Air  Lines;  92-6 
Rothgeb;  92-12  Bertetto;  92-20  DelU  Air  Lines:  92-21  Cronberg; 
92-22,  92-23,  92-24,  92-25,  92-26  ft  92-28  DelU  Air  Unes;  92- 
33  Port  Authority  of  NY  ft  NJ;  92-42  Jayson;  92-43  Delta  Air 
Lines:  92-44  Owens:  92-53  Humble:  92-54  ft  92-55  Northwest 
Airlines:  92-60  Coetello;  92-61  Romerdahl;  92-62  USAir,  92-63 
Schaefer,  92-64  ft  92-65  Delta  Air  Lines;  92-66  Sabre  Associates 
ft  Moore;  92-79  Delta  Air  Lines;  93-1  Powell  ft  Co.;  93-4  Harrah; 
93-14  Fenske;  93-15  Brown;  93-21  Delta  Air  Lines:  93-22 
Yannotone:  93-26  Delta  Air  Lines;  93-33  HPH  Aviation:  94-9  B  ft 
G  Instrumenta;  94-10  Boyle;  94-11  Pan  Anierican  Airways:  94-13 
Boyle:  94-14  B  ft  G  Instrumenta:  94-16  Ford:  94-33  Trans  World 
Airlines;  94-41  Dewrey  To«mer.  94-42  Taylor,  95-1  Diamond 
Aviation;  95-3  Delta  Air  Lines:  95-5  Araya;  95-6  Sutton:  95-7 
Empire  Airlines:  95-20  USAir.  95-21  Faiaca;  95-24  Delta  Air 
Lines;  96-7  Delta  Air  Lines:  96-8  Empire  Airiines;  96-10  USAir, 
96-11  USAir.  96-12  USAir,  96-21  Houseal;  97-4  (Airport  Opera- 
tor]: S7-5  WestAir.  97-25  Martin  ft  Jaworski;  97-26  Delta  Air 
Lines;  97-27  Lock  Haven:  97-39  Delta  Air  Lines:  98-9  Continen- 
tal Express. 

96-6  Ignatov;  97-12  Mayer. 

89-5  Schultz. 

94-39  Kirola. 

90-39  Hart:  91-12  Terry  ft  Menne;  92-49  Richardson  ft  Shrimp. 

98-6  Continental. 

94-2  Woodhouse. 

91-2  Continental  Airlines. 

96-6  Ignatov;  97-12  Mayer. 

92-73  Wyatt 

91-4  (Airport  Operator):  91-18  (Airport  Operator):  91-40  (Airport 
Operator);  91-41  (Airport  Operator);  91-58  (Airport  Operator). 
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Closing  Argument  (See  Final  Oral  Argument)  „  „,  ^    .         i^     i  a^.h^ 

Collat^ralEstoppel ^^-^  Watts  Agncultural  Avtadon. 

"^TlSiainant  Bound  By : ~ ^^0  Webb:  91-53  Koller. 

KS^li:,^:^^  gSlriSr? «4-19  Pony  Express:  94^  Polynesia,  Airways. 

Stateness  (See  Stale  Complaint  Rule) 

Statute  of  Llmitadons  (See  Statute  of  Limitations)  91-51  Hagwood:  93-13  Medel;  94-7  Hereth:  94-5  Grant 

lZ^^!>r^:=::::=^^^^^        94-39lS:9.^su«on. 

'^TFS:^a'to"1"5a3lr^.: 8«-5  Schultz:  89-6  American  Airlines:  91-38  Esau:  92-5  Delta  Air- 

lines. 

S^Gu'S^S '::^^l:=::=:=:r:::  ?tr^.£«?^2, »»,,«: »-33 c,o: ^,, n^^^ ^i^ 


91-3  Lewis;  92-5  Delta  Air  Lines. 


Concealment  of  Weapons  (See  Weapons  Violations)  ^^^^  ^^^  ^  ^^^  Continental  Airiines. 


90-19  Con- 


tor):  96-25  USAir.  97-16  Mauna  Kea;  97-34  Continental  Airlines; 


Continuance  of  Hearing 

Corrective  Action  (See  Sanction) 

"^"^e  to  withdraw : 97-24  Ck>rdon. 

No  right  to  assigned  counsel  (See  Due  Process) 
Credibility  of  Witnesses: 

gr""' :"::::::::::z::::::::z^^^^  97-9Aiphin 

Defer  to  AL)  determmaUon  of  ^u 


98-6  Continental  Airlines;  98-11  TWA. 
90-25  Gabbert:  92-29  Haggland. 


95-25  Conquest  Helicopters:  95-26  Hereth:  97-32  Florida  Propeller. 

Iphin.  ,  

.  ..  CarroU:  92-3  Parii;  93-17  Metcalf.  95-26  Hereth:  97-20 
Werle;  97-30  Emery  Worldwide  Airlines;  97-32  Flwida  Propeller. 
98-11  TWA. 

^      _    ,e       1     u;:. .1  90-27  Gabbert;  93-17  Metcalf;  96-3  America  West  AirUnes. 

Experts  (See  also  Witness)  ^  Northwest  Aircraft  Rental. 


Impeachment 

Reliability  of  Identification  by  eyewitnesses 

De  facto  answer •• 

Delay  in  initiating  action  

Deliberative  Process  Privilege 


Deterrence 


Discovery: 

Deliberative  Process  Privilege 


Depositions,  generally  .... 
Notice  of  deposition 
Failura  to  Produce 


97-20  Werle. 

92-32  Barhill. 

90-21  Carroll.  ^      .       .... 

89-6  American  Airiines:  90-12.  90-18  ft  90-19  Continental  Au^ 

lines.  „    „  _  , 

89-5  Schultz;  92-10  Flight  Unlimited:  95-16  Mulhall:  95-17  Larry  s 
Flying  Service;  97-11  Hampton. 

89-6  American  Airiines;  90-12.  90-18  ft  90-19  ConUnental  Aii^ 

lines. 
91-54  Alaska  Airiines. 

91-54  Alaska  Airiines.  .    .  ^^ 

90-18  ft  90-19  Continental  Airiines:  91-17  KDS  Aviation;  93-TO^ 

Costello. 
91-17  KDS  AviaUon;  91-54  Alaska  Airlines. 


95-8  Charter  Airlines:  96-26  Midtown. 


Regardmg  Unrelated  Case ^^  ^^^^  Airline.: 

Double  Jeopardy — ....... — .- — •• — ....•—.•■". — ••• 

Due  Process:  ^^_^  American  Airiines:  90-12  Continental  Airlines:  90-37  North- 

G«ne»"y ; ^est  Airlines:  96-1  (Airport  Operator):  97-8  P^afic  Av.  dA)/a 

Inter-Island  Helicopters. 

Before  finding  a  violation ^^  ^J^^  ,^_^ 

Multiple  violations •• gTlfpacific  Av.  dA./a  Inter-Island  Helicopt«s:  97-9  Alphin. 

No  right  to  assigned  counsel  SglJ /STrican  Airlines:  90-12  Continental  Airiines:  90-37  North- 

VioUtion  of ^^  Airlines;  96-1  (Airport  Operator):  97-8  Pacific  Av.  d/b/a 

Inter-Island  Helicopters. 


EAJA: 

Adversary  Adjudication 


90-17  Wilson;  91-17  ft  91-52  KDS  Aviation;  94-17  TO:  95-12  Toy- 
ota. 
Amount  of  award ^^E}!"^^^/^ 


Apped  hom  ALJ  d^ciuion  • • l^.^v^'T. 

Sn;:;^^:::::: "•":::::::::::— ^^^^^^^^ 

Further  proceedings  

Jurisdiction  over  appeal woodhouse 

Ute-filed  application ^22  ^^^^^ 

Other  expenses  

Position  of  agency  

Prevailing  party  

Special  circumstances 


91-52  KDS  Aviation. 

92-74  Wendt;  96-22  Woodhouse. 


93-29  Sweeney. 
95-27  Valley  Air. 
91-52  KDS  Aviation. 
95-18  Pacific  Sky. 
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Substantial  justification 


Supplementation  of  application  

Evidence  (See  Proof  &  Evidence) 

Ex  Parte  Communications  

Expert  Witnesses  (See  Witness) 
Extension  of  Time: 

By  Agreement  of  Parties 

Dismissal  by  Decisionmaker 

Good  Cause  for  

Objection  to _ „ , 

Who  may  grant  ^.„ „ 

Federal  Courts „.....^ 

Federal  Rules  of  Civil  Procedures  ..; .- 

Federla  Rules  of  Evidence  (See  also  Proof  ft  Evidence): 

Admissions  , 

Settlement  Offers  „ 

Subsequent  Remedial  Measures  i 

Final  Oral  Argument  

Firearms  (See  Weapons) 

Ferry  Flights 

Filing  (See  also  Appeals;  Timeliness): 

Burden  to  prove  date  of  filing  

Discrepancy  between  certificate  of  service  and  postmark 

Flight  ft  Duty  Time: 

Qrcumstances  beyond  crew's  control: 

Generally  

Foreseeability 

Late  freight 

Weather 

Competency  check  flights  „ 

Limitation  of  Duty  Time  

Limitation  of  Flig)it  Time  ^ „.... 

"Other  commercial  flying" 

Flights „ 

Freedom  of  Information  Act  

Fuel  Exhaustion  , 

Guns  (See  Weapons) 

Ground  Security  Coordinator  (See  also  Air  Carrier:  Standard  Secu- 
rity Program): 

Failure  to  provide 

Hazardous  Materials: 

Transportation  of,  generally 


91-52  ft  92-71  KDS  AviaUon:  93-9  Wendt:  95-18  Pacific  Sky;  95- 

27  Valley  Air;  96-15  Valley  Air. 
95-27  Valley  Air. 

93-10  Costelio;  95-16  Mulhall;  95-19  Rayner. 


89-6  American  Airlines;  92-41  Moore  ft  Sabre  Associates. 

89-7  Zenkner:  90-39  Hart. 

89-8  Thunderbird  Accessories. 

89-8  Thunderbird  Accessories:  93-3  Wendt. 

90-27  Gabbert. 

92-7  West;  97-1  Midtown  Neon  Sign;  98-8  Cart. 

91-17  KDS  Aviation. 

96-25  USAIr. 

95-16  Mulhall;  96-25  USAir. 
96-24  Horizon;  96-25  USAir 
92-3  Park. 

95-8  Charter  Airlines. 


Ovil  Penalty,  generally 


Coorective  Action  ..... 

Culpability  

Financial  hardship  ... 
Installment  plan 
First-time  violation  ... 
Gravity  of  violation  .. 


Minimum  penalty 

Number  of  violations  

Redundant  violations  

Criminal  Penalty 

EAJA.  applicability  of  

Individual  violations  

Judicial  review 

Knowingly 

Specific  hazard  class  transported. 
Combustible: 

Paint  

Corrosive: 

Wot  Battery 

Other  „ 

Explosive: 

Fireworks  , 

Flammable: 

Paint  

Turpentine 

Radioactive 

Informal  Conference  

Initial  Decision: 


97-11  Hampton  Air;  98-1  V.  Taylor. 
98-16  Blue  Ridge  Airlines. 


95-8  Charter  Airlines. 

95-8  Charter  Airlines. 

95-8  Charter  Airlines. 

95-8  Charter  Airlines. 

96-4  South  Aero. 

9S-8  Charter  Airlines;  96-4  South  Aero. 

95-8  Charter  Airlines. 

95-8  Charter  Airlines. 

94-20  Conquest  Helicopters 

93-10  Costelio. 

95-26  Hereth. 


96-16  WestAir  Commuter. 

90-37  Northwest  Airlines;  92-76  Safety  Equipment;  92-77  TQ;  94- 

19  Pony  Express;  94-28  Toyota;  94-31  Smelling;  95-12  Toyota; 

95-16  Mulhall;  96-26  Midtown. 
92-77  TQ;  94-28  Toyota;  94-31  Smalling;  95-16  Mulhall;  96-26 

Midtown;  98-2  Carr. 
92-77  TQ;  94-28  Toyota. 
92-77  TO;  94-28  Toyota;  94-31  Smelling. 
95-16  Mulhall. 
95-16  Mulhall. 

92-77  Td;  94-28  Toyota;  94-31  Smalling. 
92-77  TQ;  94-28  Toyota;  94-31  Smalling;  96-26  Midtown;  98-2 

Carr. 
95-16  Mulhall;  98-2  Carr. 

95-16  Mulhall;  96-26  Midtown  Neon  Sign;  96-2  Carr. 
95-16  Mulhall;  96-26  Midtown  Neon  Sign;  98-2  Carr. 
92-77  TCI;  94-31  Smalling. 
94-17  TQ;  95-12  Toyota. 
9S-16  Mulhall. 

97-1  Midtown  Neon  Sign;  98-8  Carr. 
92-77  TCI;  94-19  Pony  Express;  94-31  Smalling 


95-16  MulhalL 

94-28  Toyota  Motor  Sales. 
92-77  TQ. 

94-31  Smalling;  98-2  Carr. 

96-26  Midtown  Neon  Sign. 

95-16  Mulhall. 

94-19  Pony  Express. 

94-4  Northwest  Aircraft  Rental. 
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what  rnn«titiitR«  92-32  Bamhill. 

Interference  wrcxewin^mbers  (See  also  Passenger  Misconduct;  As-    92-3  Park;  96-6  Ignatov;  97-12  Mayer.  98-11  TWA;  98-12  Stout 

IntCT^Il^utory  Appeal  89-6  American  Airlines;  91-54  Alaska  Airiines;  93-37  Airspect  94- 

'     "^  32  Detroit  Metropolitan, 

internal  FAA  Policy  ft/or  Procedures 89-6  American  Airlines;  90-12  Continental  Airlines;  92-73  Wyatt. 

'"^"iSrTnitial  decision  90-20  Degenhardt;  90-33  Cato;  92-32  Bamhill;  93-28  Stohl. 

After  Order  Assessing  Civil  Penalty M-37  Houston;  95-19  Rayner. 

After  withdrawal  of  complaint ~ 94-39  KiroU. 

«<uinnn  limit  ■•  90-12  Continental  Airlines. 

S3H^ '.:::::::::::::::: ^^-^^  ^endt;  96-22  woodhouse. 

HazMat  Cases • ^2-76  Safety  Equipment 

j^gg  90-11  Thunderbird  Accessones. 

Knowledge  ©rciinc^iwiv^eaponis^d^^  Weapons  Violation)  89-5  Schultz;  90-20  Degenhardt 

IS  (^DeU^^initiatiJraction)  Mailing  Rule,  genendly  89-7  Zenknen  90-3  Metz;  90-11  Thunderbud  Accessones;  90-39 

Hart 

Overnight  express  delivery  89-6  American  Airlines. 

Maintenance  (See  Aircraft  Maintenance)  v  ii      a- 

Maintenance  Instruction  - 9^"'®  i.^     j:^_j  »  n<^_tc  iica;. 

Maintenance  Manual ••  90-11  Thunderbird  Accessones;  96-25  USAir. 

Air  carrier  maintenance  Manual  » 96-3  Amenca  W«^  Airhnes 

A,>r^^x,^A/arnt,nt^i\  n>nairs  96-3  Amenca  West  Airhnes. 

^Z:^!:^^:Z:^^n^"::::::Z:. ....„ 96-3  America  west  Airlines;  97-31  Sanford  Air.  97-32  Florida  Pro- 

peller. 
Minimum  Equipment  Ust  (MEL)  (See  Aircraft  Maintenance)  «=  ,  T*-t 

Mootness.  appeal  dismissed  as  moot  .• ^"^e  o    ^'  tJ"    J^^' 

National  Aviation  Safety  faspection  Program  (NASIP) 90-16  Rocky  Mountam. 

""'^t^l^^T^f^fi^B  case  Uw 91-12  Terry  ft  Menne;  92-^9  Richardson  ft  Shimp;  93-18  Westair 

Commuter. 

Uck  of  Jurisdiction 90-11  Thundert,ird  Accessories;  90-17  Wilson:  92-74  Wendt. 

Notice  of  Hearing  Receipt ■ ^2-31  Eaddy. 

Notice  of  PropoMd  Qvil  Penalty:  „.„.,>.        ^i  »    i- 

Initiates  Action 91-9  Continental  AirUnes. 

Signatiire  of  agency  attorney 93-12  Ungton. 

uj?>k<i.^wai  nf  90-17  Wilson. 

opeJJS^^i^.::::::::::::::::::::::::i:™ ^'-nj^,^'-''  ^^ '  "**•"•= '"-"  ""^^  '^'°""*'''^  *■'" 

Responsibility  of  aircraft  ovraer/operator  for  actions  of  pilot 96-17  Fenner. 

Oral  Argument  before  Administrator  on  appeal:  ^  ,.,     j.  * 

Decision  to  hold 92-18  Wendt 

Instructions  ft>r  92-27  Wendt 

°^  A^tSrSi^r"  !"^: 92-1  costelio;  95-19  Rayner. 

'^^^!S^;^!lr^'^^.^^  2n'r32r90-16  Rocky  Mountain;  90-22  USAir.  95-19  Rayner. 

'  97-7  Stalling. 

Parachuting ^ ■ : 98-3  Fedele. 

nSrSn^r!!.^!?^: 93-19  l^ac  Sky  Supply. 

Passenger  Misconduct ••••••••••••■•    |^  ^  ^„  ^^ 

JJS^S:^a;ie;*;neinie^:::::::::i::z  96^  ^'zr''  '*'^-  *^"  ^''-  '^^  """' 

smoking -. .-• - ltV2^ 

Stowing  carry-on  items  • »7-iJ  Mayer. 

Penalty  (See  Sanction;  Hazardous  Materials)  93-I8  Westair  Commuter. 

SV.;;;;  ^■(S^eaisoii.^of  ikivid^nce)  95-26  Hereth;  9fr-3  America  West  Airiines. 

Proof  ft  Evidence  (See  also  Federal  Rules  of  Evidence):  ^.^^^  ^  Continental  Airiines 

R^     rpS!!f         "■  ■ Z    90-26  ft  90-I3  WaddeU;  91-3  Lewis;  91-30  Trujillo;  92-13  Delta 

Burden  of  Proof ^  j^^.  ^^.^^  ciuftida:  93-29  Sweeney;'  97-32  Florida  Pro- 

peller. 
^                  .  .  -  -J  ao-12    90-19  ft  91^  Continental  Airlines;  93-29  Sweeney;  96-3 

arcumstantial  Evidence  »•• *^^W^yCwin^  97-10  Alphin;  97-11  H«npton;  97-32 

Florida  Propellw;  96-6  Contiiwntal  Airlines. 
Credibility  (See  Administrative  Law  Judges;  Credibility  of  Wit- 
ness) _        •  , . 

Criminal  standard  rejected - 91-12  Terry  ftMenne. 

Qosing  Arguments  (See  also  Final  Oral  Argument)  94-20  S^""^i*2P^ 

^-record  material - J^g  "iSSia^-JJlSS  Worldwide  Airiines;  98-11  TWA. 

Sfife3^r::::::::::::::::::::::::::::::::i::::~^^^^^^^^^        —  97-32  nonda  propeoer. 
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Preponderance  of  evidence 


Presumption  that  message  on  ATC  tape  is  received  as 
transmitted. 

Presumption  that  a  gun  is  deadly  or  dangerous 

Presumption  that  owner  gave  pilot  permission  ....^...^ „. 

Prima  facie  case  „ 

Settlement  offer  , 

Subsequent  remedial  measures 

Substantial  evidence ^ „ 

Pro  Se  Parties: 

Special  Considerations 

Prosecutorial  Discretion  „„ 


Administrator  does  not  review  Complainant's  decision  not  to 
bring  action  against  anyone  but  respondent. 
Reconsideration: 

Denied  by  ALJ _ 

Grabted  by  ALJ  

Late  request  for  

Petition  baaed  on  new  material „...„ ^..,„ 

Repetitious  petitions  „...............^. ^. „ 

Stay  of  order  pending _ 

Redundancy,  enhancing  safety „ „.......>. 

Remand ~.........„.m 


90-11  Thunderbird  Accessories:  90-12  Continental  Airlines;  91-12 
ft  91-31  Terry  ft  Menne;  9^-72  Giuffrida;  97-30  Emery  World- 
wide Airlines;  97-31  Sanford  Air.  97-32  Florida  Propeller.  98-3 
Fedele;  98-6  Continental  Airlines;  98-11  TWA. 

91-12  Terry  ft  Menne;  92-49  Richardson  ft  Shimp. 

90-26  Waddell;  91-30  Trujillo. 

96-17  Fenner. 

95-26  Hereth,  96-3  America  West:  98-6  Cbntinental  Airlines. 

95-16  Mulhall;  96-25  USAir. 

96-24  Horizon;  96-25  USAir. 

92-72  Giu&ida. 

90-11  Thunderbird  Accessories:  90-3  Metz:  95-25  Conquest. 

89-6  American  Airlines:  90-23  Broyles;  90-38  Continental  Airlines; 

91-41  (Airport  Operator);  92-46  Sutton-Sautter.  92-73  Wyatt;  95- 

17  Larry's  Flying  Service. 
98-2  Carr. 


Repair  Station 


Request  for  Hearing  „_.„....., 

Constructive  withdra%ifal  of 

Rules  of  Practice  (14  CFR  Part  13.  Subpart  G): 

Applicability  of 

Challenges  to 


Effect  of  Changes  in 
Initiation  of  Action  . 

Runway  incursions  

Sanction: 

Ability  to  Pay 


Agency  policy: 
AL)  bound  by 


Changes  after  compliant 

Statement  of  {e.g..  FAA  Order  2150.3A.  Sanction  Guidance 
Table,  memoranda  pertaining  to). 


Compliance  Disposition  

Consistency  with  Precedent 


But  when  precedent  is  baaed  on  superceded  sanction  fmllcy 
Corrective  Action 


Discovery  (See  Discovery) 
Factors  to  consider  


Firat-Time  Offenders  

HazMat  (See  Hazardous  Materials) 

Inexperience „. „ 

Installment  Payments ^ 


89-4  ft  90-3  Metz. 

92-32  Bamhill. 

97-14  Pacific  Aviation.  98-14  Larry's  Flying  Service. 

96-23  Kilrain. 

96-9  [Airport  Operator). 

90-31  Carroll;  90-32  Continental  Airlines. 

97-11  Hampton. 

89-6  American  Airlines;  90-16  Rocky  MounUin;  90-24  Bayen  91- 

51  Hagwood;  91-54  Alaska  Airlines:  92-1  Costello;  92-76  Safety 

Equipment:  94-37  Houston. 
90-11    Thunderbird    Accessories;    92-10   Flight    Unlimited;    94-2 

Woodhouse;  97-9  Alphin;  97-10  Alphin;  97-31  Sanford  Air.  97- 

32  Florida  Propeller. 
94-37  Houston;  95-19  Rayner. 
97-7  Stalling. 

90-12.  90-18  ft  90-19  Continental  Airlines:  91-17  KDS  Aviation. 
90-12.  90-18  ft  90-19  Continental  Airlines;  90-21  Carroll;  90-37 

Northwrest  Airlines. 
90-21  Carroll:  90-22  US  Air.  90-38  Continental  Airlines. 
91-9  Continental  Airlines. 
92-40  Wendt;  93-18  Westair  Commuter. 

89-5  Schultz:  90-10  Webb;  91-3  Lewis;  91-38  Esau;  92-10  Flight 
Unlimited:  92-32  Bamhill:  92-37  ft  92-72  Giuffrida;  92-38 
Cronberg;  92-46  Sutton  Sautter,  92-51  Koblick:  93-10  Costello; 
94-4  Northwest  Aircraft  RenUl;  94-20  Conquest  Helicopters:  9&- 
16  Mulhall;  95-17  Larry's  Flying  Service;  97-8  Pacific  Av.  d/b/a 
Inter-Island  Helicopter.  97-11  Hampton;  97-16  Mauna  Kea;  98-4 
Larry's  Flying  Service:  98-11  TWA. 

90-37  Northwest  Airlines:  92-46  Sutton-Sautter  9fr-19  fAir  Car- 
rier). 

97-7  ft  97-17  Stallings. 

90-19  Continental  Airlines:  90-23  Broyles:  90-33  Cato;  90-37 
Northwest  Airlines:  92-46  Sutton-Sautter,  96-4  South  Aero;  96- 
19  (Air  Carrier):  96-25  USAir. 

97-23  Detroit  Metropolitan. 

96-6  Ignatov;  96-26  Midtown;  97-30  Emory  Worldwide  Airlines: 
98-12  Stout. 

96-19  (Air  Carrier). 

91-18  (Airport  Operator):  91-40  (Airport  Operator):  91-41  (Air]x>rt 
Operator):  92-5  Delta  Air  Lines;  93-18  Westair  Conmiuter,  94-28 
Toyota;  96-4  South  Aero:  96-19  (Air  Carrier);  97-16  Mauna  Kea; 
97-23  Detroit  Metropolitan;  98-6  Continental  Airlines. 

89-5  Schultz:  90-23  Broyles;  90-37  Northwest  Airlines:  91-3  Lewis; 
91-18  (Airport  Operator);  91-40  (Airport  Operator):  91-41  (Air- 
port Operator):  92-10  Flight  Unlimited;  92-46  Sutton-Sautter.  92- 
51  Koblick;  94-28  Toyota;  95-11  Horizon;  96-19  (Air  Carrier); 
96-26  Midtown;  97-16  Mauna  Kea;  98-2  Carr. 

89-5  Schultz;  92-5  Delta  Air  Unas;  92-51  Koblick.         *" 

92-10  Flight  Unlimited. 

95-16  Mulhall:  95-17  Larry's  Flying  Service. 
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Maintenance                           95"^^  Horizon:  96-3  America  West  Airlines;  97-8  Pacific  Av.  d/b/a 

.   .  Inter-Island    Helicoptere;    97-9    Alphin;    97-10    Alphin;    97-11 

Hampton:  97-30  Emery  Worldwide  Airlines. 

Maximum                                               •• *>-10  Webb;  91-53  Koller.  96-19  (Air  Carrier). 

Minimum  (ffajMaOl".'.""'..* '.•.• • 9^16  Mulhall:  96-26  Midtown;  98-2  Carr. 

Modified                                                                 8^5  Schultz;  90-11  Thunderbuxl  Accessories;  91-38  Esau:  92-10 

Flight  Unlimited;  92-13  DelU  Air  Unes;  92-32  Barnhill. 

Partial  Dismissal  of  Complaint/Full  Sanction  (See  also  Com-  94-19  Pony  Express;  94-40  Polynesian  Airways, 
plaint). 

Sanctions  in  specific  cases:                                                  '  ,„,..,..,,.       , „-  „  .i  v 

Unairworthy  aircraft 97-8  Pacific  Av.  d/b/a  Inter-Island  Helicopters;  97-9  Alphin. 

Passenger  baggage  matching —  98-6  Continental  Airlines. 

Passenger  Misconduct 97-12  Mayer.  98-12  Stout 

Person  evading  screening  (See  also  Screening) 97-20  Werle. 

Pilot  Deviation 92-8  Watkins.                                        ^  ,„ ,»     r^          , 

Test  object  detection 90-18  ft  90-19  Contmental  Airimes;  96-19  (Air  Camer). 

Unauthorized  access 90-19  Continental  Airlines;  90-37  Northwest  Airlines;  94-1  DelU 

Air  Lines:  98-7  LAX. 

Weaoons  vioUtions  .- 90-23  Broyles:  90-33  Cato;  91-3  Lewis;  91-38  Esau:  92-32  Barnhill: 

Weapons  vioUtions ^^^  Sutton-Sautter.  92-51  Koblick:  94-5  Grant;  97-7  ft  97-17 

Stallings. 

Screening  of  Persons: 

Air  carrier  foilure  to  detect  weapon: 

Sanction  94  44  American  Airlines. 

Air  carrier  failure  to  match  bag  %vith  passenger 98-6  Continental  Airiinea. 

Entering  Sterile  Areas 90-24  Bayer.  92-58  Hoedl;  97-20  Werie. 

Sanction  for  individual  evading  screening  (See  also  Sanction)  ....     97-20  Werle. 
Security  (See  Screening  of  Persons,  Standard  Security  Program,  Test 
Object  Detection.  Unauthorized  Access,  Weapons  Violations) 

<:-alino  nf  R«rftrd  97-13  Westair  Commuter,  97-28  ConUnental  Au-lines. 

SSion^^ciioM "ZIIZIZ:. -90-12  Continental  Airlines:  90-18  Continental  Airlines:  90-19  Con- 
Separation  ot  hunaions  tinental  Airlines:  90-21  Carroll:  90-38  Continental  AirUnes;  93- 

13  Medel. 

Service  (See  also  Mailing  Rule;  Receipt):  ..o..     —  ..^«,    i 

Of  NPCP  .3 90-22  USAir.  97-20  Werle. 

Of  FNPCP      • 93—13  Medel. 

Receipt  of  document  sent  by  mail 92-31  Baddy.  . 

Return  of  certified  maU 97-7  ft  97-17  Stallings. 

Valid  Service  97-18  Bargen. 

Settlement    .^".IZIZZ  91-50  ft  92-1  Costello:  9S-16  Mulhall. 

Skvdivins        - • • • 98-3  Fedele. 

SmokiiiK     " - •— •• 92-37  Giuffrida;  9+-18  Luxemburg. 

Sule  Complaint  Rule:  ....  * 

If  NPCP  not  sent  97-20  Werle. 

^^"Sn^'lS*^^^"' 90-12.  90-18  ft  90-19  Continental  Airlines;  91-33  DelU;  91-55 

Compliance  witn  Continental  Airlines:  92-13  ft  94-1  DelU:  96-19  (Air  Carrier). 

Ground  Security  Coordinator -. -•    96-16  Westair  Commuter. 

SUtute  of  Limitations  - •.—    97-20  Werle.  .,».,. 

Stay  of  Orders  •• •••    90-31  Carroll:  90-32  Contmental  Airlines. 

striJ^tl^r'"'" """" " • :::::::::::::::::  Itl"^"  ^^G^n-,  91-18  (Airport  operator):  91^  (Air- 

Stnci  uaouiiy  ^^  Operator];  91-58  (Airport  Operator);  97-23  Detroit  Metropoli- 

tan: 98-7  LAX. 

Test  Object  Detection ••  90-12,  90-18,  90-19,  91-55  Continental  Airlines;  92-13  Delu  Air 

Lines;  96-19  (Air  Camer). 

Pmof  of  violation  90-18.  90-19  ft  91-9  Continental  Airiines:  92-13  Delta  Air  Lines. 

Wion°  "...  ..!!!!"""""""""""*""•"" «>-"  *  *^*^  Continental  Airiines;  96-19  (Air  Carrier). 

Timeliness  (See  also  Complaint:  Filing:  Mailing  Rule;  and  Appeals): 

Burden  to  prove  date  of  filing 97-11  Hampton  Air.  9«^-l  V.  Taylor. 

Of  response  to  NPCP 90-22  USAir.  , ,  ^    .  ,  -^  t  H«.tK 

Of  complaint 91-51  Hagwood:  93-13  Medel:  94-7  Hereth. 

Of  initial  decision ~ 97-31  Sanford  Air. 

Of  NPCP  •• 92-73  Wyatt 

Of  reply  brief •- 97-11  Hampton. 

Of  request  for  hearing  93-12  Langton;  95-19  Rayner. 

Of  EAJA  application  (See  EAJA-Final  Disposition.  DAJA-Juris- 

Unapprowd'parts  (See  also  Parts  Manufacturer  Approval)  93-19  Pacific  Sky  Supply. 

UnauthoriMd  Access:  90-12  ft  90-19  Continental  Airiines:  94-1  Delta  Air  Unas. 

To  AT^rations  Ar^  (AOAi "ZZZZZZ 90-37  Northwest  Airlines;  91-18  (Airport  Operator):  91-40  (Airport 

TO  Air  Operations  Area  (AOA) Operator):  91-58  (Airport  Operator);  94-1  DelU  Air  Unes. 

Visual  Cues  Indicating  Runway.  Adequacy  of 92-40  Wendt. 
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Weapons  Violations,  generally  8»-5  SchulU;  9O-10  Webb;  90-20  Degenhardt;  90-23  Broyles;  90-33 

Cato;  90-26  ft  90-43  Waddell;  91-3  Uwis;  91-30  Trujillo;  91-38 
Esau;  91-53  Koller.  92-32  Barahill;  92-46  Sutton-Sautter.  92-51 
Koblick;  92-59  Petk-Jackson;  94-5  Grant;  94-44  American  ^Ur- 
lines. 

Concealed  weapon 89-5  Schultz;  92-46  Sutton-Sautten  92-51  Koblick. 

•Deadly  or  Dangerous"  90-26  ft  90-43  Waddell;  91-30  Trujillo;  91-38  Esau. 

First-time  Offenders  ., ., 89-5  Schultz. 

Intent  to  commit  violation 89-5  Schultz;  90-20  Degenhardt:  90-23  Broyles:  90-26  Waddell: 

91-3  Lewis:  91-53  Koller. 

Knowledge  of  Weapon  Concealment  (See  also  Knowledge)  89-5  Schultz:  90-29  Degenhardt. 

Sanction  (See  Sanction) 

Weight  and  Balance 94-40  Polynesian  Airways. 

Witnesses  (See  also  Credibility):  . 

Absence  of.  Failure  to  subpoena  _ 92-3  Park;  98-2  Carr.  

Expert  testimony.  Evaluation  of  93-17  Mtralf;  94-3  Valley  Air:  94-21  Sweeney;  96-3  Americ  West 

Airlines:  96-15  Valley  Air;  97-9  Alphin;  97-32  Florida  Propeller. 
Expert  witness  fees  (See  EAJA)  ^ 


__^ Wa0UU>TI0M>  (TTTU  14  CWI.  UNLOS  OfTMCmMK  NOTED) 

1.1  (maintenance)  94_38  Bohan:  97-11  Hampton. 

1.1  (major  repair)  „ gg-a  America  West  Airlines. 

1.1  (minor  repair) „ ^ ._ 96-3  America  West  Airlines. 

1.1  (operate)  91_12  &  91-31  jerry  ft  Menne;  93-18  Westair  Commuter:  96-17 

Fenner. 

1.1  (person) ^ 93_18  vVestair  Commuter. 

1.1  (propeller)  _ 96_i5  Valley  Air. 

**•**  90-16  Rocky  Mountains;  90-22  USAir;  90-37  Northwest  Airlines; 

90-38  ft  91-9  Continental  Airlines:  91-18  (Airport  Operator):  91- 

51  Hagwood;  92-1  Costello;  92-46  Sutton-Sautter.  93-13  Medel; 

93-28  Strohl;  94-27  Larsen;  94-37  Houston:  94-31  Smelling:  95- 

19  Rayner:  96-26  Midtown  Neon  Sign:  97-1  Midtown  Neon  Sign; 

97-9  Alphin. 

*3-20»  ••• 90-12  ContinenUl  Airiines. 

^^■^02 90_8  American  Airlines;  92-76  Safety  Equipment. 

^^^^  ; - 90-12  Continental  Airlines:  90-21  Carroll:  90-38  Conteinental  Air- 

Unw. 
13.204 

^'■^* flO-20  Degenhardt:  91-17  KDS  Aviation:  91-54  Alaska  Airlines:  92- 

32  Bamhill;  94-32  Detroit  Metropolitan:  94-39  Kirola;  95-16 
Mulhall:  97-20  Werle. 

13.206 

^3-207  94_39  jq^i, 

"•*** 90-21  Carroll;  91-51  Hagwood;  92-73  Wyatt;  92-76  Safety  Equip- 
ment; 93-13  Medel:  93-28  Strohl;  94-7  Hereth;  97-20  Werle;  98- 
4  Larry's  Flying  Service. 

"•^°" 90-3  Motz:  90-15  Playter.  91-18  (Airport  Operator):  92-32  bamhill: 

92-47  Cornwall:  92-75  Beck;  92-76  Safety  Equipment:  94-8 
Nunez:  94-5  Grant:  94-22  Harkins;  94-29  Sutton;  94-30 
Columna:  95-10  Diamond;  95-28  Atlantic  World  Airways;  97-7 
Stalling:  97-18  Robinson;  97-33  Rawlings. 

"^'°  92-19  Cornwall:  92-75  Beck;  92-76  Safety  Equipment:  93-7  Dunn; 

93-28  Strohl;  94-5  Grant;  94-30  Columna;  95-28  Atlantic  World 
Airways;  96-17  Fenner.  97-11  Hampton:  97-18  Robinson:  97-38 
Air  St.  Thomas:  98-16  Blue  Ridge  Airlines. 

*^-2**  89-6  American  Airlines:  89-7  Zenknen  90-3  Metz:  90-11  Thunder- 
bird  Accessories:  90-39  Hart;  91-24  Esau;  92-1  Costello:  92-9 
— ^  GrifRn;   92-18   Bargen;   92-19   Cornwall;   92-57    Detroit   Metro. 

Wayne  County  Airport:  92-74  Wendt;  92-76  Safety  Equipment; 
93-2  Wendt;  94-5  Grant;  94-18  Luxemburg;  94-29  Sutton;  95-12 
Toyota;  95-28  Valley  Air:  97-7  Stalling:  97-11  Hampton;  98-4 
Larry's  Flying  Service. 

\l\\\ 90-11  Thunderbird  Accessories;  91-2  Continental  Airlines. 

^'214  91_3  Lewis. 

"215  93_28  Strohl;  94-39  Kirola. 

13.216 

"•217  9,_,7  iQ^  AviaUon. 

*^"^**  89-6  American  Airlines;  90-11   Thunderbird  Accessories;   90-39 

Hart;  92-9  Griffin:  92-73  Wyatt;  93-19  Pacific  Sky  Supply;  94-6 
Strohl:  94-27  Larsen:  94-37  Houston;  95-18  Rayner,  96-16 
WestAir,  96-24  Horizon. 

"•**'  89-6  American  Airlines;  91-2  Continental:  91-54  Alaska  Airlines; 

93-37  Airspect;  94-32  Detroit  Metro.  Wayne  County  Airport. 
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j3  220 89-6  American  Airlines:  90-20  Cairoll;  91-8  Watts  Ag;ricultural 

Aviation;  91-17  KDS  Aviation;  91-54  Alaska  Airlines:  92-46  Sut- 
-—^  '  ton-Sautter. 

j3  221  ...%^ 92-29  Haggland;  92-31  Eaddy;  92-52  Cullop. 

13'222  '. •• 92-72  Giuffiida;  96-15  Valley  Air. 

.3223  !!!.!..!!!!!!!!!!! .•... •• 91-12  a  91-31  Terry  ft  Menne:  92-72  Giutfrida:  95-26  Hereth;  96- 

""* ■ " ""'*'  15  Valley  Air.  97-11  Hampton:  97-31  Sanford  Air,  97-32  Florida 

Propeller  98-3  Fedele;  98-6  Continental  Airlines. 

J3  224 90-26  Waddell:  91-4  (Airport  Operator);  92-72  Giuffrida:  94-18 

Luxemburg:  94-28  Toyota:  95-25  Conquest:  96-17  Fenner.  97-32 
Florida  Propeller,  98-6  Continental  Airlines. 

j3  225 -. 97-32  Florida  Propeller. 

13.226  . 

13  227  ~ - 90-21  Carroll:  9^26  Hereth. 

1^  228  •• 92—3  PanL 

13  229 

J3230 92-19  Cornwall;  95-26  Hereth:  96-24  Horizon. 

.|3'23i  92-3  Part 

,3  232  89-5  Schultz;  90-20  Degenhardt:  92-1  Costello:  92-18  Bargen:  92- 

" " 32  Barnhill:  93-28  Strohl:  94-28  Toyota;  95-12  Toyota:  95-16 

Mullhall;  96-6  Ignatov. 

j3  233  89-1  Gressani:  8»-4  Metz:  89-5  Schultz:  89-7  Zenkner.  89-8  Thun- 

■ derbird  Accessories:  90-3  Metz;  90—11  Thunderbird  Accessories: 

'  90-19  ContinenUl  Airlines;  90-20  Degenhardt;  90-25  ft  90-27 

Gabbert:  90-35  P.  Adams:  90-19  Continental  Airlines;  90-39  Hart; 
91-2  Continental  Airlines:  91-3  Lewis:  91-7  Pardue:  91-8  Watts 
Agricultural  Aviation:  91-10  Graham;  91-11  Continental  Airlines: 
91-12  Baigen:  91-24  Esau:  91-26  Britt  Airways:  91-31  Terry  ft 
Menne:  91-32  Bargen:  91-43  ft  91-44  Delta:  91-45  Park;  91-46 
DelU:  91-47  DelU:  91-48  Wendt;  91-52  KDS  Aviation:  91-53 
Koller,  92-1  Costello:  92-3  Park;  92-7  West;  92-11  AUlin;  92-15 
Dillman;  92-16  Wendt;  92-18  Bargen;  92-19  Cornwall:  92-27 
Wendt;  92-32  Bamhill:  92-34  Canell;  92-35  Bay  Land  Aviation; 
92-36  Southwest  Airlines:  92-39  Beck:  92-45  O'Brien:  92-52 
Beck;  92-56  Montauk  Caribbean  Airways;  92-57  Detroit  Metro. 
Wayne  Co.  Airport:  92-67  USAir.  92-69  McCabe:  92-72  Giuffrida: 
92-74  Wendt;  92-78  TWA:  93-5  Wendt;  93-6  Westair  Commuter, 
93-7  Dunn;  93-6  Nunez:  93-19  Pacific  Sky  Supply:  93-23  Allen; 
93-27  Simmons:  93-28  Strohl:  93-31  Allen:  93-32  Nunez;  94-9  B 
ft  G  InstrumenU;  94-10  Boyle;  94-12  Bartusiak;  94-15  Columna; 
94-18  Luxemburg;  94-23  Perez;  94-24  Page:  94-26  French  Aii^ 
craft;  94-28  ToyoU:  95-2  Meronek;  95-9  Woodhouse;  95-13: 
Kilrain:  95-23  Atlantic  Worid  Airways:  95-25  Conquest;  95-26 
Hereth;  96-1  (Airport  Operator,  96-2  Skydiving  Center.  97-1  Mid- 
town  Neon  Sign;  97-2  Sanford  Air.  97-7  Stalling;  97-22  Sanford 
Air,  97-24  Gordon  Air,  97-31  Sanford  Air,  97-33  Rawlings:  97- 
38  Air  St  Thomas:  98-4  Larry's  Flying  Service;  98-3  Fedele;  98-6 
Continental  Airlines;  98-7  LAX;  98-10  Rawlings:  98-15  Squire. 

,,,«.  90-19 Continental  Airlines;  90-31  Carroll:  90-23  ft  90-38  Continen- 

^"'•'*^  tal  Airlines;  91-4  (Airport  Operator):  95-12  Toyota:  96-9  (Airport 

Operator):  96-23  Kilrain. 
._-,.  90-11  Thunderbird  Accessories:  90-12  Continental  Airlines;  90-15 

Playter.  90-17  Wilson;  92-7  West. 

p^  - . 92-74  ft  93-2  Wendt;  95-18  Pacific  Sky  Supply. 

..M      91-17  ft  92-71  KDS  Aviation. 

\*-^  '^ZZZIZZZZZZZ 91-17,  91-52  ft  92-71  KDS  Aviation:  93-10  Cortello:  95-27  VaUey 

"" Air. 

^4Q5  90-17  Wilson. 

,4,2  95-27  Valley  Air. 

^^  2Q  ''ZZZZ"""ZZ"". 91-52  KDS  Aviation:  96-22  Woodhouse. 

.,  .'22  93-29  Sweeney. 

J^  2*  ZZZZZZZZZZ'""Z 91-52  KDS  Aviation:  95-27  Valley  Air. 

.  .'28  •-  95-9  Woodhouse. 

,?■,«, ZZ".! 96-25  USAir. 

2J  303  "ZZZ'Z 93-19  Pacific  Sky  Supply:  95-18  Pacific  Sky  Supply. 

,=■,07 97-30  Emery  Worldwide  Airlines. 

"■'„ 92-37  Giuffrida;  97-30  Emery  Worldwride  Airlines. 

39  3 ZIZZZZZZZZZL..... ........  92-10  Flight  Unlimited;  94-1  Northwest  Aircraft  Rental. 

"3  92-73  Wyatt:  97-31  Sanford  Air. 

lt\  " 96-18  Kifrain:  97-31  Sanfwd  Air. 

*3g  "ZZZZZZZ'ZZZ'Z. ..." 91-8  Watts  Ajgricultuml  AviaUon:  97-31  Sanford  Air,  98-4  Larry s 

Flying  Service. 

.,  ,,  ...  90-11  Thunderbird  Accessories:  94-3  Valley  Air,  94-38  Bohan:  96- 

*^-^^  3   America  West  Airlines:  96-35   USAir,  97-9  Alphin:   97-10 

Alphin:  97-30  Emery  Worldwide  Airlines:  97-31  Sanford  Air,  97- 

32  Florida  Propeller. 
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*3.15  .. — 90-25  ft  90-37  Gabbeit:  91-«  Watts  Agricultural  Aviation:  94-2 

WoodhouM;  96-18  Kilrain. 

85.15 97-73  Wyatt. 

85.92 »2_73  Wyatt. 

8*-7  ~ 97-e  Pacific  Av.  d/b/a  Inter-Itiand  Helicopters:  97-16  Mauna  Kea. 

91.8  (91.11  as  of  8/18/90) ^ 92-3  Park. 

91.9  (91.13  as  of  8/18/90) 90-15  PUyter.  91-12  ft  91-31  Terry  ft  Menne:  92-8  Welkins;  92-40 

Wendt;  92-48  USAir,  92-49  Richardson  ft  Shimp:  92-47  Corn- 
wall; 92-70  USAir:  93-9  Wendt:  93-17  Metcalf:  93-18  Westair 
Commuter.  93-29  Sweeney:  94-29  Sutton:  95-26  Hereth:  96-17 
Fenner. 

9111 ~ 96-6  Ignatov:  97-12  Mayer,  98-12  Stout. 

91.29  (91.7  as  of  8/18/90) 91-8  WatU  Agricultural  Aviation;  92-10  Flight  Unlimited:  94-4 

Northwest  Aircraft  Rental. 

91.65  (91.111  as  of  8/18/90) 91-29  Sweeney;  94-21  Sweeney. 

91.67  (91.113  as  of  8/18/90) „ 91-29  Sweeney. 

91-71 , 97-11  Hampton. 

91.75  (91.123  as  of  8/18/90) 91-12  ft  91-31  Terry  ft  Menne;  92-8  Watkins;  92-40  Wendt:  92-49 

Richardson  ft  Shimp;  93-9  Wendt. 

91.79  (91.119  as  of  8/18/90) 90-15  Playter.  92-47  Cornwall;  93-17  Metcalf. 

91.87  (91.129  as  of  8/18/90) 91-12  ft  91-31  Terry  ft  Menne;  92-8  Watkins. 

91103  „ 95-26  Hereth. 

91 1 1 1 96-1 7  Fenner. 

91.113 96-17  Fenner. 

91151 95-26  Hereth. 

91.173  (91.417  as  of  8/18/90) „ 91-8  Watts  Agricultiiral  AviaUbn. 

91.213 97-11  Hampton. 

91.*03  97_«  Pacific  Av.  d/b/a  Inter-Island  Helicopters:  97-31  Sanford  Air. 

91.405  97-16  Mauna  Kea;  98-4  Larry's  Flying  Service. 

91.407  „ 95_4  Larry's  Flying  Service. 

91.517 9s_i2  Stout. 

91.703  „ „ 94_29  Sutton. 

105.29  „ 9ft_3  Fedele. 

107.1  90-19  Continental  Airlines;  90-20  Degenhardt;  94-4  (Airport  Opera- 

torj;  91-58  (Airport  Operator);  98-7  LAX. 

107.9 9ft_7  LAX. 

107.13  „ 90-12  ft  90-19  Continental  Airlines;  91-4  (Airport  Operator);  91-18 

(Airport  Operator] ;  91-40  (Airport  Operator);  91-41  (Airport  Op- 
eralorj;  91-58  (Airport  Operator);  96-1  (Airport  Operator);  97-23 
Detroit  Metropolitan:  98-7  LAX. 

107.20  ; 90-24  Bayer;  92-58  Hoedl;  97-20  Werle. 

107  21  „..     89-5  Schultz;  90-10  Webb;  90-22  Degenhardt:  90-23  Bioyles;  90-26 

ft  90-43  Waddell;  90-33  Cato;  90-39  Hart;  91-3  Lewis,  91-10 
Graham;    91-30    Trujillo:    91-38    Esau;    91-53    Koller;    92-32 
Bamhill;  92-38  Cronberg;  92-46  Sutton-Sautter,  92-51   Koblick; 
92-59  Petek-)ackson;  94-5  Grant;  94-31  SmalUng:  97-7  Stallins. 
107.25  94_30  Columna. 

I'**  90-12.  90-18,  90-19,  91-2  ft  91-9  Continental  Airlines;  91-33  Delta 

Air  Lines;  91-54  Alaska  Airlines;  91-55  Continental  Airlines;  92- 
13  ft  94-1  Delta  Air  Lines:  94-44  American  Airlines:  96-16 
WestAir;  96-19  (Air  Carrier). 

108  7 „ ^ 9o_i8  ft  90-19  Continental  Airlines. 

108.10  „ 96-16  WestAir. 

108.11  90-23  Broyles;  90-26  Waddell;  91-3  Lewis;  92-46  Sutton-Sautter: 

94—44  American  Airlines. 

108.13 90-12  ft  90-19  Continental  Airiines;  90-37  Northwest  Airiines. 

108.18  98-6  Continental  Airiines. 

121  133  90-18  Continental  Airlines. 

*21153  _....     92-48  ft  92-70  USAir;  95-11  Horizon;  96-3  America  West  Airiines; 

96-24  Horizon;  96-25  USAir;  97-21  Delta;  97-30  Emery  World- 
wide Airlines. 

121.221 97-30  Emery  Worldwise  Airlines. 

121  317  97_37  Giuffrida;  94-18  Luxemburg. 

121  318  „ 92-37  Giuffrida. 

121.367  90-12  Continental  Airlines:  96-25  USAir. 

121571  ^ ^ 92-37  Giuffiida. 

121.575 9a_ii  TWA. 

121  577 98-11  TWA. 

121  589  97-12  Mayer. 

^21.828 -     95-11  Horizon;  97-31  Delta;  97-30  Emery  Woridwide  Airlines. 

1351 95-8  Charter  Airlines:  95-25  Conquest. 

^^*'  94-3  Valley  Air,  94-20  Conquest  Helicoptere;  95-25  Conquest;  95- 

27  Valley  Air,  96-15  Valley  Air. 

*-'*-25 92-10  Flight  Unlimited;  94-3  Valley  Air:  95-27  Valley  Air,  96-15 

Valley  Air. 
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^35  g3  94-40  Polynesian  Airways:  95-17  Larry's  Flying  Service;  95-28  At- 
lantic; 96-4  South  Aero. 

135  87  „....Z::r. - • 90-21  Cai-roll. 

135.95  .!!.!™™~ ~ 95-17  Larry's  Flying  Service. 

135.179  ~ - ~ 97-11  Hampton. 

135.185 ••••"•• •••••— - 94-40  Polynesian  Airways. 

135  263  r!!!!!!!!!!.!!!!!......~ 95-9  charter  Airlines:  96-4  South  Aero. 

1351267  !.!!.!!!I!!..!!!.!.!!!"....!!.!™.~"""''"""". 95-8  charter  Airlines;  95-17  Larry's  Flying  Service:  96-4  South 

Aero. 

135  293      „„..i 95-17  Larry's  Flying  Service:  96-4  South  Aero. 

135^343  !!!!ZZ.r.!Z!!!Z"!"!".!!.!"".!".. 95-17  Lany-s  Flylng  Service. 

135  411 „ 97-11  Hampton. 

135413  '"'.!'.'.!!I!!!"!'.!!'.'.".!!»Z!..! - ••  94-3  Valley  Air,  96-15  Valley  Air,  97-8  Pacific  Av.  d/b/a  Inter-Is- 
land Helicopters:  97-16  Mauna  Kea. 

135  421  93-36  Valley  Air,  94-3  Valley  Air,  96-15  Valley  Air. 

135!437  .!!!!!!!!!!!!!!!..!!!.!!»!"'".".l"" • 94-3  Valley  Air,  96-15  VaUey  Air. 

145  1  ., „ 97-10  Alphin. 

1453       '" 97-10  Alphin. 

14525"!!!!.™!"""."! ~ - 97-10  Alphin. 

i45!45 !!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!! - — - 97-10  Aiphin. 

145  47  „ 97-10  Alphin. 

i45!49 !!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!.!!!! 97-10  Aiphin. 

145  53  09-11  Thimderbird  Accessories. 

145  57  !!!!!!!!!!!!!!!!!!!!!.!!!!!!!!!!!!!!!!!!! - 94-2  Woodhouse:  97-9  Alphin;  97-32  Florida  Propeller. 

145'gl  !!!!!!!!.!! - 90-11  Thunderbinl  Accessories. 

jgj !!!!!!!.!!!!!!!!!!Z!.!!!!!!!.!!!!!!!!!!!!!! 90-12  &  90-19  continental  AirUnes:  90-37  Nocthvrest  Airlines:  98- 

6  Continental  Airlines. 
298  1  " 92-10  Flight  Unlimited. 

302  8 !!!!!!!.!!!!!!!!!!!!!! 90-22  usAir.  


4CCFII 


1  47  ^ „ 92-76  Safety  Equipment 

171  «t  aea  - " • '••.     95-10  Diamond. 

171  2        !..!!!!!!!!!!!!!!!!!!!!!!!!!!I!!!!!!!!!!!.! - • •• 92-77  ra.  94-28  Toyota:  94-31  SmalUng:  95-16  Mulhall;  96-26 

Midtown;  96-2  CaiT. 


172.200 


172.202 


171  «  92-77  TO. 

-72  loi 92-77  TQ:  94-28  ToyoU;  94-31  Smaliing;  96-26  Midtown. 

!*!!!!!!!!!!!!!!!!!!!!!!r.!!!!!!!!!!!!! 92-77  TQ;  94-28  Toyota:  95-I6  Mulhall;  96-26  Midtown:  98-2 

Cart. 

92-77  Td:  94-28  Toyota:  94-31  Smaliing:  95-16  Mulhall:  98-2 

■ Can. 

179  MM  " . ... . ~ 94-28  Toyota. 

J72  ^  !!!!!!!!!!!!!!!!!!!!!!.!! 92-77  TQ:  94-28  ToyoU:  94-31  SmalUng:  95-16  Mulhall;  98-2 

Carr. 

-y,  -no  94-31  Smelling:  95-16  Mulhall:  96-26  Midtown:  98-2  Carr. 

ly-aoi  " - 94-31  Smaliing:  95-16  Mulhall:  98-2  Carr. 

tjt'Vnt  92-77  TQ;  94-31  Smaliing:  95-16  Mulhall:  98-2  Carr. 

Jyj  2J !!!!!!!!!!.!!!!!!!!!!!!!!!!!!"!!!!!!*"!!!!!!..!!.! 92-77  tq:  94-28  Toyota:  94-31  smaiiing;  95-16  Muiihaii:  9»-2 

Carr. 

172.402  94-28  Toyota. 

172  406  — "• • • 92-77  TCL 

173'l  92-77  TQ:  94-28  Toyota:  94-31  Smaliing:  95-16  Mu 

Carr. 

173  3  94-28  Toyota;  94-31  Smaliing;  98-2  Carr. 

i73g !!!!!!!!!!!!!!! , 94-28 Toyota. 

173  22(a) .!!!!!!!!!!!!!!!!!!!!!!.! - ~ • 94-28  Toyota:  94-31  Smamng;  98-2  Cair. 

173  24   .!!!!!!!!!!!!!!!!.!!!!!!!!!!!!!!!!.." ~ 94-28  Toyota:  95-16  Muihaii. 

i73!25 !!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!."!""." 94-28  Toyota. 

173  27  ~ 97-22  TCL 

i73!62 !!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!! — - — • 98-2  carr. 

173.115  ..". - 92-77  TO. 

173  240  - 92-77  Ta. 

173.243  94-28  Toyota. 

173  260         . ...,"...... • • 94-28  Toyota. 

173!266  !!!!!!!!!!!!!!!!!!!!!!!!!!!-!.!.! •• — • 94-28  Toyota:  94-31  SmalUng. 

175  25 ..!!!!!!!!!!!!!!!!!!!!!!!!!!!"!.!!!!!!!! -..-• - • 94-31  smaiiing. 

191 5  .!!!!!!!!!!!!!!!!!!!!!!!!!!!."!!!!!! 97-13  wcstair  commuter. 

igi"7    'I!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!! ^ ..... - - 97-1 3 westair commuter 


«ulhaU:  98-2 


821.30 92-73  Wyatt. 

821.33  - - 90-2lCarT0U. 


STATUTES 


5  U.S.C: 
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**** «>-17  Wilson:  91-17  k  92-71  KDS  Aviation:  92-74,  93-2  ft  93-9 

Wendt:  93-29  Sweeney;  94-17  TQ;  95-27  Valley  Air.  9ft-22 
Woodhouse. 

'** 90-12,  90-18  ft  90-19  Continental  Airlines:  93-10  Cottello. 

*ri **-!•  Continental  Airlines;  90-21  Carroll:  95-12  Toyota. 

•■•  - 90-21  Carroll;  91-54  Alaska  Airlines. 

"^ 90-20  Degenhardt;  90-21  Carroll:  90-37  Northwest  Airiines;  94-28 

Toyota. 

'0* 95-14  Charter  Airlines. 

5332 95-27  Valley  Air. 

11  U.S.C: 

..352  91-2  Continental  Airlines. 

28  U.S.C: 

2**2  _„.  93_io  Costello:  96-22  Woodhouse. 

2^2  90-21  Carroll. 

49  U.S.C: 

"23  95_16  Mulhall;  96-26  ft  97-1  Midtown  Neon  Sign;  98-2  Carr. 

*0*02 96-17  Fenner. 

♦•^0*  96-6  Ignatov;  96-17  Fenner. 

**'***  <• 96-3  America  West  Airlines;  96-15  Valley  Air. 

*?"° " - 96-22  Woodhouse;  97-1  Midtown  Neon  Sign. 

*f  X°J  " 97-1  Midtown  Neon  Sign:  97-16  Mauna  Kea;  97-20  Werle. 

*8303  97-7  Stalling. 

U.S.C.  App:  "6 

1301 

(31)  (operate) 93-i6  Westair  Commuter. 

(32)  (person) .„ 93-18  Westair  Commuter. 

"?? 90-18  ft  90-19.  91-2  Continental  Airlines. 

'^''  90-18,  90-19  ft  91-2  Continental  Airlines:  91-41  (Airport  Operator]; 

91-58  (Airport  Operator). 

]ZH 82-10  Flight  Unlimited:  92-48  USAir,  92-70  USAir,  93-9  Wendt 

**29 ^ 92-73  Wyatt 

**'*  •- 89-5  Schultz:  90-10  Webb;  90-20  Degenhardt;  90-12.  90-18  ft  90- 

19  Continental  Airlines;  90-23  Broyler,  90-26  ft  90-43  Waddell; 
90-33  Cato;  90-37  Northwest  Airlines;  90-39  Hart;  91-2  Con- 
tinental Airlines:  91-3  Lewis:  91-18  [Airport  Operator);  91-53 
KoUer,  92-5  Delta  Airlines:  92-10  Flight  Unlimited;  92-46  Sut- 
ton-Sautter,  92-51  Koblick;  92-74  Wendt;  92-76  Safety  Equip-' 
ment;  94-20  Conquest  Helicopters;  94-40  Polynesian  Airways; 
96-6  Ignatov:  97-7  Stalling. 

**'2  96_6  Ignatov. 

**'*  90-20  D^enhardt;  90-12  Continental  Airlines:  90-18.  90-19  ft  91-1 

Continental  Airlines;  91-3  Lewis;  91-18  (Airport  OfMrator);  94-40 
Polynesian  Airways. 

JUJ® 90-21  Carroll:  96-22  Woodhouse. 

""• 92-77  TQ;  94-19  Pony  Express;  94-28  Toyota:  94-31  Smalling;  95- 

•  12  Toyota. 


Qvil  Penalty  Actions— Orders  Issued 
By  The  Administrator 

Digests 

(The  digest  includes  all  decisions  and 
orders  issued  by  the  Administrator  from 
July  1. 1998  to  September  30,  1998.) 

The  digests  of  the  Administrator's 
final  decisions  and  orders  are  arranged 
by  order  number,  and  briefly  summarize 
key  points  of  the  decision.  The 
following  compilation  of  digests 
includes  all  final  decisions  and  orders 
issued  by  the  Administrator  from  July  1 , 
1998,  to  September  30,  1998.  The  FAA 
will  publish  non-cumulative 
supplements  to  this  compilation  on  a 
quarterly  basis  (e.g..  April.  July. 
October,  and  January  of  each  year). 

These  digests  do  not  constitute  legal 
authority,  and  should  not  be  cited  or 
nlied  upon  as  such.  The  digests  are  not 
intended  to  serve  as  a  substitute  for 
proper  legal  research.  Parties,  attorneys. 


and  other  interested  persons  should 
always  consult  the  full  text  of  the 
Administrator's  decisions  before  citing 
them  in  any  context. 

In  the  Matter  <rf  Larry's  Flying  Service 
(Order  No.  98-14  (7/3/98)1 

Reconsideration  denied.  The 
document  filed  by  Larry's  Flying 
Service  is  construed  as  a  petition  for 
reconsideration.  However,  as  a  petition 
for  reconsideration,  it  must  be  denied 
because:  (1)  it  was  late-filed  and  good 
cause  for  the  lateness  was  not 
demonstrated:  and  (2)  the  petition  fails 
to  state  the  alleged  errors  in  FAA  Order 
No.  98-4  and  the  grounds  that  support 
the  petition  for  reconsideration. 

In  the  Matter  of  James  Squire 
(Order  No.  98-15  (7/13/98)) 

Extension  ffxmted.  Complainant's 
request  for  time  to  file  a  reply  brief  is 
granted.  Respondent  did  not  serve  a 


copy  of  the  appeal  brief  on 
Complainant.  The  manager  of  the 
Adjudication  Branch  forwarded  a  copy 
of  the  appeal  brief  to  Complainant.  The 
due  date  of  the  reply  brief  should  be 
calctilated  from  the  date  on  which  the 
appeal  brief  was  forwarded  to 
Complainant.  Complainant  sought  an 
extension  of  1  extra  day.  Because  of  the 
timeliness  of  the  request  and  the  limited 
amount  of  time  requested,  the  extension 
is  granted. 

In  the  Matter  of  Blue  Ridge  Airlines 
(Order  No.  98-16  (8/13/98)1 

Order  to  Show  Cause  Issued.  The  date 
on  the  certificate  of  service  attached  to 
Blue  Ridge  Airline's  notice  of  appeal  is 
almost  a  week  before  the  deadline,  but 
the  postmark  date  is  more  than  two 
weeks  q^er  the  deadline.  Ordinarily,  the 
filing  date  under  the  Rules  of  Practice 
(specifically.  14  CFR  13.210)  is  simply 
the  date  on  the  certificate  of  service,  but 
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here  the  large  discrepancy  between  the 
certificate  of  service  and  the  postmark 
demands  an  explanation.  As  a  result, 
Blue  Ridge  Airlines  is  ordered  to  show 
cause,  on  or  before  September  14. 1998, 
why  the  discrepancy  exists.  Failure  to 
file  a  response,  on  or  before  September 
14. 1998.  will  result  in  the  dismissal  of 
Blue  Ridge  Airline's  appeal,  leaving 
only  Complainant's  appeal  to  be 
decided. 

In  the  Matter  of  Blue  Ridge  Airlines 

.  [Order  No.  98-17  (9/11/98)) 

Notice  of  Appeal  Accepted  as  Timely. 
In  an  earlier  order  (Order  No.  98-16). 
Blue  Ridge  AirUnes  was  ordered  to 
show  cause  why  there  was  a  large 
discrepancy  between  the  date  on  the 
certificate  of  service  attached  to  Blue 
Ridge  Airlines'  notice  of  appeal  and  the 
postmaric  date  on  the  envelope.  Blue 
Ridge  Airlines  has  filed  a  timely 
response  in  which  its  Chief  Executive 
Officer  (CEO)  attests  that  Blue  Ridge 
Airlines  mailed  the  notice  of  appeal  on 
time.  Blue  Ridge  Airlines'  CEO  points 
out  that  the  post  office  may  have 
delayed  processing  the  envelope 
containing  the  notice  of  appeal.  Under 
the  circumstances.  Blue  Ridge  Airlines' 
notice  of  appeal  is  accepted  as  timely. 
Notice  of  Appeal  Construed  as  Brief. 
Although  Blue  Ridge  Airlines  failed  to 
perfect  its  appeal  by  filing  an  appeal 
brief,  its  notice  of  appeal  contains 
sufficient  information  and  argument  to 
meet  the  requirements  for  an  appeal 
brief.  Complainant  FAA  is  granted  35 
days  to  file  a  reply  brief. 

Commercial  Reporting  Sei  vices  irfthe 
Administrator's  Civil  Penalty  Decisions 
and  Orders 

1.  Cbnunercio/ Pu6/icatJons:  The 
Administrator's  decisions  and  orders  in 
civil  penalty  cases  are  available  in  the 
following  commercial  publications: 

Civil  Penalty  Cases  Digest  Service, 
published  by  Hawkins  publishing 
Company.  Inc..  P.O.  Box  480,  Mayo. 
MD.  21106.  (410)  498-1677; 

Federal  Aviation  Decisions,  Clark 
Boardman  Callaghan,  a  subsidiary  of 
West  Information  Publishing  Company. 
50  Broad  Street  East.  Rochester.  NY 
14694. 1-800-221-9428. 

2.  CD-ROM.  The  Administrator's 
orders  and  decisions  are  available  on 
CD-ROM  through  Aeroflight 
PubUcations,  P.O.  Box  854, 433  Main 
Street.  Gruver.  TX  79040.  (806J  733- 
2483. 

3.  On-Une  Services.  The 
Administrator's  decisions  and  orders  in 
dvil  penalty  cases  are  available  through 
the  following  on-line  services: 

•  Westlaw  (the  Database  ID  is 
FTRAN-^'AA). 


•  LEXIS  [Transportation  (TRANS) 
Library.  FAA  file). 

•  CompuServe. 

•  FedWorld. 

Docket 

The  FAA  Hearing  Docket  is  located  at 
FAA  Headquarters.  800  Independence 
Avenue.  SW,  Room  926A,  Washington, 
DC.  20591  (tel.  no.  202-267-3641.)  The 
clerk  of  the  FAA  Hearing  Docket  is  Ms. 
Stephanie  McClain.  All  documents 
required  to  be  filed  in  civil  penalty 
proceedings  must  be  field  with  the  FAA 
Hearing  Docket  Clerk  at  the  FAA 
Hearing  Docket.  (See  14  CFR  13.210.) 
Materials  contained  in  the  dockets  of 
any  case  not  containing  sensitive 
security  information  (protected  by  14 
CFR  Part  191)  may  be  viewed  at  the 
FAA  Hearing  Docket. 

In  addition,  materials  filed  in  the  FAA 
Hearing  Docket  in  non-security  cases  in 
which  the  complaints  were  filed  on  or 
after  December  1, 1997,  are  available  for 
inspection  at  the  Department  of 
Transportation  Docket,  located  at  400 
7th  Street,  SW,  Room  PL-401. 
Washington.  DC.  20590.  (tel.  no.  202- 
366-9329.)  While  the  ori^nals  will  be 
retained  in  the  FAA  Hearing  Docket,  the 
DOT  Docket  will  scan  copies  of  1997. 
into  their  computer  database. 
Individuals  who  have  access  to  the 
Internet  can  view  the  materials  in  these 
docket  using  the  following  Internet 
address:  http://dms.dot.gov. 

FAAOCBces 

The  Administrator's  decisions  and 

orders,  indexes,  and  digests  are 

available  for  public  inspection  and 

copying  at  the  following  location  in 

FAA  headquarters: 

FAA  Hearing  Docket.  Federal  Aviation 
Administration.  800  Independence 
Avenue.  SW..  Room  924A, 
Washington.  DC  20591;  (202)  267- 
3641 
These  materials  are  also  available  at 

all  FAA  regional  and  center  legal  offices 

at  the  followring  locations: 

Office  of  the  Regional  Counsel  for  the 
Aeronautical  Center  (AMC-7).  Mike 
McHironey  Aeronautical  Center.  6500 
South  MacArthur  Blvd.,  C^dahoma 
aty.  OK  73125;  (405)  954-3296 

Office  of  the  Regional  Counsel  for  the 
Alaskan  Region  (AA1^7),  Alaskan 
Region  Headquarters.  222  West  7th 
Avenue.  Anchorage.  AL  99513;  (907) 
271-5269 

Office  of  the  Regional  Counsel  for  the 
Central  Region  (ACE-7).  Central 
Region  Headquarters.  601  East  12th 
Street.  Federal  Building.  Kansas  City. 
MO  64106:  (816)  426-5446 

Office  of  the  Regicnal  Counsel  for  the 
Eastern  Region  (AEA-7).  Eastern 


Region  Headquarters.  JFK 
International  Airport,  Federal 
Building.  Jamaica.  NY  11430;  (718) 
553-3285 

Office  of  the  Regional  Counsel  for  the 
Great  Lakes  Itegion  (AGL-7),  2300 
East  Devon  Avenue,  Suite  419.  Des 
Plaines,  IL  60018;  (708)  294-7108 

Office  of  the  Regional  Counsel  for  the 

New  England  Region  (ANE-7).  New 

England  Region  Headquarters,  12  New 
England  Executive  PbAl.  Room  401. 
Burlington.  MA  01803-5299;  (617) 
238-7050 

Office  of  the  Regional  Counsel  for  the 
Northwest  Mountain  Region  (ANM- 
7).  Northwest  Mountain  Region 
Headquarters,  1601  Lind  Avenue.  SW. 
Renton.  WA  98055-4056;  (425)  227- 
2007 

Office  of  the  Regional  Counsel  for  the 
Southern  Region  (ASO-7).  Southern 
Region  Headquarters,  1701  Columbia 
Avenue.  College  Park,  GA  30337; 
(404) 305-5200 

Office  of  the  Regional  Counsel  of  the 
Southwest  R^on  (ASW-7). 
Southwest  Region  Headquarters.  2601 
Meacham  Blvd..  Fort  Worth.  TX 
76137-4298;  (817)  222-5087 

Office  of  the  Regional  Counsel  for  the 
Technical  Center  (ACT-7),  Federal 
Aviation  Administration  Technical 
Center.  Atlantic  Qty  International 
Airport.  Atlantic  City.  NJ  08405;  (609) 
485-7087 

Office  of  the  Regional  Counsel  for  the 
Western-Pacific  Region  (AWP-7). 
Westem-Padfic  Region  Headquarters. 
15000  Aviation  Boulevard.  Lawndale. 
CA  90261;  (310)  725-7100 

Issued  in  WashingtoD,  DC  on  October  16. 
1998. 

JaiMa  S.  DilliBaB. 

Assistant  Chief  Counsel  for  LitigfOion. 
(FR  Doc  98-28832  Filed  10-27-98: 8:45  am] 


DEPARTMENT  OF  TRANSPOfrTATION 
FWtoral  Aviation  AdministrMion 


NotfoaoflnlMrtTol 
Eiiwliuiiiwenlal  Impact  8tlwn>nt  for 
UhiM  Airport.  Uhue.  Kauai.  Hi 

AGBICY:  Federal  Aviation 

Administration. 

action:  Notice  of  intent  to  prepare  an 

Environmental  Impact  Statement  and 

hold  three  (3)  scoping  meetings  for 

Lihue  Airport.  Lihue.  Kauai.  Hawaii. 


., :  The  Federal  Aviation 

Administration  (FAA).  in  cooperation 
with  the  State  of  Hawaii.  Department  of 
Transportation.  Airports  Division  is 
issuing  this  notice  to  advise  the  pubUc 
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that  an  Environmental  Impact  Statement 
(EIS)  Mrill  be  prepared  for  proposed 
improvements  at  Lihue  Airport.  To 
ensure  that  all  significant  issues  related 
to  the  proposed  actions  are  identified, 
one  (1)  public  scoping  meeting  mil  be 
held  on  Kauai,  and  two  (2)  combined 
governmental  agency  and  public 
scoping  meetings  will  be  held  (one  on 
Kauai,  one  on  Oahu). 
rOfk  FURTHER  MFORMATKM  CONTACT: 
David ).  Welhouse,  Airport  Planner, 
HNL-«21.  Federal  Aviation 
Administntion,  Honolulu  Airports 
District  Office,  Box  50244,  Honolulu, 
Hawaii  96850-0001.  Telephone  (808) 
541-1243.  Comments  on  the  scope  of 
the  EIS  should  be  submitted  to  the 
address  above  and  must  be  received  no 
later  than  Friday,  December  4. 1998. 
SUPPLEMCNTARY  MFORMATION:  The  FAA 
in  cooperation  with  the  State  of  Hawaii, 
Department  of  Transportation.  Airports 
Division  will  prepare  a  joint 
Environmental  Impact  Statement  (EIS) 
for  proposed  improvements  at  Lihue 
Airport  in  accordance  with  the 
requirements  of  the  National 
Environmental  Policy  Act  of  1969,  as 
amended,  and  Chapter  343,  Hawaii 
Revised  Statutes,  as  revised. 

The  joint  Lead  Agencies  will  be  the 
Federal  Aviation  Administration  (FAA) 
and  the  State  of  Hawaii,  Department  of 
Transportation,  Airports  Division.  The 
propowed  improvements  at  Lihue 
Airport  include,  but  are  not  limited  to: 

1.  Extend  the  Strengthen  Runway  17/ 
35  from  6,500  feet  up  to  10,000  feet. 
Relocate  the  Instrument  Landing  System 
(ILS)  and  Approach  Lighting  System 
(ALS)  on  Runway  35. 

2.  Expand  passenger  terminal,  gates, 
aircraft  parking  apron,  and  auto  parking 
lot. 

3.  Acquire  approximately  48  acres  to 
ensure  compatible  land  use. 

4.  Acquire  approximately  155  acres 
for  airport  development. 

5.  Expand  air  cargo  facility. 

6.  Expand  fuel  farm. 
ALTCRNAT1VCS:  Alternatives  to  be 
considered  include: 

1.  Extend  and  strengthen  Runway  17/ 
35  from  6.500  ft.  up  to  10.000  ft.; 
expand  passenger  terminal,  gates,  apron, 
auto  parking  lot.  air  cargo  facility,  and 


fiiel  farm;  acquire  land  for  airport 
development  and  to  ensure  compatible 
land  use  (preferrad  alternatives). 

2.  Alternative  expansion  at  Lihue 
Airport  such  as  diffiarent  runway 
lengths. 

3.  Alternative  modes  of  travel. 

4.  Utilization  of  other  existing  State 
airports. 

5.  No  action. 

Comments  and  suggestions  are  invited 
from  Federal.  State,  and  local  agencies, 
and  other  interested  parties  to  ensure 
that  the  full  range  of  issues  related  to 
these  proposed  projects  are  addressed 
and  all  significant  issues  are  identified. 
Written  conunents  and  suggestions 
concerning  the  scope  of  the  EIS  may  be 
mailed  to  the  FAA  informational  contact 
listed  above  and  must  be  received  no 
later  than  Friday,  December  4,  1998. 
PUBUC  SCOnNQ  MCETMOS:  To  faciUtate 
receipt  of  comments,  one  (1)  public 
scoping  meeting  and  two  (2)  combined 
governmental  agency  and  public 
scoping  meetings  will  be  held  to  solicit 
input  from  the  public  and  various 
Federal.  State,  County,  and  local 
agencies  which  have  jurisdiction  by  law 
or  have  specific  expertise  with  respect 
to  any  environmental  impacts 
associated  with  the  proposed  projects. 
The  first  meeting  will  be  held  on 
Thursday,  November  19. 1998.  for 
governmental  agencies  and  the  public 
located  on  Kauai  in  the  Kauai  War 
Memorial  Convention  Hall  at  2:00  p.m., 
HST.  The  second  meeting  will  be  held 
on  Thursday.  November  19. 1998,  for 
the  public  at  the  Kauai  War  Memorial 
Convention  Hall  at  7:00  p.m.,  HST.  The 
third  meeting  will  be  held  on  Monday. 
November  23. 1998,  for  governmental 
agencies  and  the  public  located  on  Oahu 
in  the  Hawaii  Department  of 
Transportation,  Airports  Division 
conference  room  at  Honolulu 
International  Airport  Interisland 
Terminal  at  9:00  a.m.,  HST. 

Inuas  in  Hawthorne.  Califoraia  on  October 
16. 199a. 

HnraanCBItaa, 

Manager.  Airports  Divition  Western-Pacific 
Region. 

(PR  Doc  98-28828  Filed  1&-27-98;  8:45  am) 
MLUNQ  0001  4S1«-19-M 


DEPARTMEHT  OF  TRANSPORTATION 

National  Highway  Tratnc  SafMy 
Administration 

IDoctot  Na  NHT8A-«e'«610!| 

General  Motors  Corporation.  Receipt 
of  AppiicaHon  tor  Dedaion  of 
inconsequentiai  Noncompliance 

General  Motcvs  Corporation  (GM)  has 
determined  that  certain  1998  and  1999 
GM  passenger  can  were  not  in  full 
compliance  with  49  CFR  571.110. 
Federal  Motor  Vehicle  Safisty  Standard 
(FMVSS)  No.  110,  'Tire  selection  and 
rims,"  and  has  filed  an  appropriate 
report  punuant  to  49  CFR  part  573, 
"Defect  and  Noncompliance  Reports." 
GM  has  also  applied  to  be  exempted 
bom  the  notification  and  remedy 
requirements  of  49  U.S.C.  Chapter  301 — 
"Motor  Vehicle  Safety"  on  the  basis  that 
the  noncompliance  is  inconsequential  to 
motor  vehicle  safety. 

This  notice  of  receipt  of  an 
application  is  published  under  49 
U.S.C.  30118  and  30120  and  does  not 
represent  any  agency  decision  or  other 
exercise  of  judgpnent  concerning  the 
merits  of  the  application. 

Paragraph  S4.3(b)  of  FMVSS  No.  110 
states  that  each  vehicle  shall  have  a 
placard,  permanently  affixed  to  the 
glove  compartment  door  or  an  equally 
accessible  location,  that  displays  the 
designated  seating  capacity,  in  terms  of 
the  total  number  of  occupants  and  the 
number  of  occupants  for  each  seat 
location. 

From  May  3, 1998  to  August  6. 1998 
GM  produced  303.936  U.S.  passenger 
can  with  erron  in  the  occupant 
capacity  numben  on  the  tire 
information  placard.  GM  stated  that  the 
erron  were  caused  by  unforeseen 
changes  in  the  computer  program  that 
generates  the  labels.  The  programming 
error  resulted  in  the  incorrect  numben 
for  the  center  and  rear  positions. 
However,  the  correct  number  was 
provided  for  the  front  position.  The 
following  table  summarizes  the 
information  on  the  subject  placard: 


As  produced 
Correct 


Front 


Center 


Rear 


Total 


3 
5 


GM  supports  its  application  for 
inconsequential  noncompUance  with 
the  following  statements: 


1.  The  vehicle  capacity  weight, 
recommended  cold  tire  inflation 
pressure,  and  recommended  tire  size 
designation  information  were  not 


affected  by  the  programming  change  and 
that  information  is  correct  on  the 
placards  of  the  subject  vehicles; 
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2.  Occupant  capacity  information  is 
provided  to  help  customere  avoid 
exceeding  tire  load  limits.  These  errore 
will  not  contribute  to  overloading 
because  the  correct  vehicle  weight 
capacity  is  provided.  The  seating 
capacity  is  imderstated.  The  correct  tire 
pressure  information  is  also  provided 
and  the  tire  load  limit  will  not  be 
exceeded  with  all  seating  positions 
occupied;  and 

3.  A  customer  would  look  at  the   . 
number  of  seats  and  the  number  of 
safety  belts  in  a  car  to  determine  its 
capacity,  rather  than  look  at  the  placard. 
If  a  customer  does  read  the  seat  capacity 
nimiben  on  the  tire  placard,  it  will  be 
obvious  that  the  numbers  are  incorrect 
because  the  sum  of  the  seat  numben 
will  not  equal  the  total  nimiber  of  the 
label.  It  is  unlikely  that  anyone  will  be 
confrised  about  the  seat  capacity  of 
these  can  after  looking  at  the  seats  and 
safety  belts. 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  on  the  application  described 
above.  Conunents  ^ould  refer  to  the 
docket  number  and  be  submitted  to: 
U.S.  Department  of  Transportation. 
Docket  Management.  Room  PL-401, 400 
Seventh  Street.  SW..  Washington.  DC 
20590.  It  is  requested  that  two  copies  be 
submitted. 

All  comments  received  before  the 
close  of  business  on  the  closing  date 
indicated  below  will  be  considered.  The 
application  and  supporting  materials, 
and  all  comments  received  after  the 
closing  date,  will  also  be  filed  and  will 
be  considered  to  the  extent  possible. 
When  the  application  is  granted  or 
denied,  the  notice  will  be  published  in 
the  Federal  Register  punuant  to  the 
authority  indicated  below. 

Comment  closing  date:  November  27, 
1998. 

(49  U.S.C.  30118,  30120;  delegations  of 
authority  at  49  CFR  1.50  and  501.8) 

Issued  on:  Octolier  21. 1998. 
L.  Robert  Shelton. 
Associate  Administrator  for  Safety 
Performance  Standards. 
[PR  Doc.  98-28896  Filed  10-27-98;  8:45  am) 
BIUMQ  CODE  4»1»-6*-P 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

Privacy  Act  of  1974;  Computer 
Matching  Program 

AGENCY:  Department  of  Veterans  A&ira. 
action:  Notice  of  renewal— VA/IRS/SSA 
Match  Program. 

summary:  Pursuant  to  5  U.S.C.  552a.  the 
Privacy  Act  of  1974.  as  amended,  and 
the  Office  of  Management  and  Budget 
(OMB)  Guidelines  on  the  Conduct  on 
Matching  programs,  notice  is  hereby 
given  of  the  conduct  of  an  Internal 
Revenue  Service  (IRS)  computer  match. 
Previous  matches  with  the  IRS  verified 
the  self-reported  income  data  of 
nonservice-connected  veterans.  The 
proposed  expanded  match  encompasses 
those  categories  of  veterans  who  are 
zero  percent  service-connected  (non- 
compensable)  receiving  treatment  for 
their  nonservice-connected  condition. 
Expanded  veterans  records  included  to 
conform  to  Pub.  L.  104-262,  Veterans 
Health  Care  Amendments  Act. 
EFFECTIVE  DATE:  The  notice  will  be 
effective  30  days  after  publication  in  the 
Federal  Register.  (November  27, 1998), 
unless  comments  dictate  otherwise. 
ADDRESSES:  Comments  or  inquiries  may 
be  mailed  to  the  Chief  Information 
Office.  Department  of  Veterans  Affain. 
810  Vermont  Avenue,  NW,  Washington, 
DC  20420. 

FOR  FURTHER  mFORMATION  CONTACT: 
Janice  E.  Wheeler,  Program  Analyst. 
Health  Eligibility  Center  Policy 
Division.  Office  of  the  Chief  Information 
Officer.  (202)  273-6276. 
SUPPLEMENTARY  INFORMATION:  The 
Veterans  Health  Administration  (VHA) 
has  a  statutory  obligation  (see  38  U.S.C.) 
to  collect  income  information  from 
certain  veterans  applying  for  medical 
care  and  to  utilize  that  income  data  to 
determine  the  appropriate  eligibility 
category  for  the  applicant's  medical 
care.  Pub.  L.  104-262  (Veterans  Health 
Care  Eligibility  Reform  Act  of  1996) 
requires  zero  percent  non-compensable. 
service-connected  veterans  seen  for 
their  nonservice-connected  condition(s) 
complete  a  "Means  Test."  The  purpose 
of  completing  the  Means  Test  is  to 


determine  if  the  veteran's  income  level 
allows  VA  to  provide  cost-free  care  for 
their  nonservice-connected  conditions. 
Pub.  L.  101-508  (Omnibus 
Reconciliation  Act  of  1990)  authorizes 
VHA  to  verify  income  data  reported  by 
nonservice-connected  medical  care 
applicants. 

The  goal  of  these  matches  is  to 
validate  social  security  numben  and  to 
obtain  IRS/SSA  earnings  daU  needed 
for  the  income  verification  process.  For 
the  information  of  all  concerned,  a 
summary  report  of  the  VHA  matching 
program  describing  the  computer 
matches  follows.  The  VA  records 
involved  in  the  match  are  patient 
medical  records  maintained  in  the 
"Patient  Medical  Record.  VA 
24VA136."  The  IRS  records  are  from  the 
Wage  and  Information  Returns  (IRP) 
Master  File.  Privacy  Act  System 
TieasIRS  22.061.  The  SSA  records  are 
from  the  Earnings  Recording  and  Self- 
Employment  Income  system,  SSA/OSR 
09-O-059.  In  accordance  with  5  U.S.C. 
552a(o)(2).  copies  of  the  computer 
matching  report  are  being  sent  to  both 
Houses  of  Congress.  These  matches  are 
expected  to  commence  no  sooner  than 
30  days  after  publication  of  this  notice 
in  the  Federal  Register.  (November  27. 
1998).  or  40  days  after  copies  of  this 
notice  and  the  agreement  are  submitted 
to  Congress  and  the  Office  of 
Management  and  Budget. 

This  renewal  of  the  original  matching 
agreement  expires  on  December  31, 
1999.  It  may  be  extended  by  the 
involved  Data  Integrity  Boards  (DIB)  for 
a  twelve  month  period  provided  all 
agencies  involved  certify  to  the  DIBs. 
within  three  months  of  the  termination 
date  of  the  original  match,  that  the 
matching  program  will  be  conducted 
without  change  and  the  matching 
programs  have  been  conducted  in 
compliance  with  the  original  matching 
agreement.  The  matches  will  not 
continue  past  the  legislative  authorized 
date  to  obtain  this  information. 
Tego  D.  Wart,  |r.. 
Secretary  of  Veterans  Affairs. 
|FR  Doc.  98-28805  Filed  10-27-98;  8:45  ami 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  60. 61, 63.  and  65 

[AD-^RL-6173^] 

RIN20eO-AQ28 

Consolldatad  Federal  Air  Rule  (CAR): 
SynthaOc  Organic  Chamical 
Manufacturing  Industry 

aqENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Proposed  rule  and  notice  of 
public  hearing. 

SUMMARY:  This  action  proposes  a 
consolidated  Federal  air  rule  for  the 
Synthetic  Organic  Chemical 
Manufacturing  Industry  (SCXIMI).  This 
proposed  rule  consolidates  major 
portions  of  the  following  new  source 
fwrformance  standards  (NSPS)  and 
national  emission  standards  for 
hazardous  air  pollutants  (NESHAP) 
applicable  to  storage  vessels,  process 
vents,  transfer  operations,  and 
equipment  leaks  within  the  SOCMI:  40 
CFR  part  60,  subparts  A.  Ka.  Kb,  W, 
DDD,  in,  NNN,  and  RRR;  40  CFR  part 
61.  subparts  A,  V,  Y,  and  BB;  and  40 
CFR  part  63.  subparts  A,  F.  G.  and  H. 
The  proposed  rule  is  intended  to  pull 
together  applicable  Federal  SOCK4I  rules 
into  one  integrated  set  of  roles  in  order 
to  simplify,  clarify,  and  improve 
implementation  of  the  existing  rales 
with  which  source  owners  or  operators 
must  comply.  The  consolidated  rale  is 
an  optional  compliance  alternative  for 
SOCMI  sources;  sources  may  simply 
continue  to  comply  with  existing 
applicable  rales  or  choose  to  comply 
with  the  proposed  consolidated  rale. 
The  effect  of  this  consolidation  will  be 
to  improve  understandability,  reduce 
burden,  clarify  requirements,  and 
improve  implementation  and 
compliance. 

DATES:  Comments.  Comments  must  be 
received  on  or  before  January  11, 1999. 
Public  Hearing.  A  public  hearing  will 
be  held,  if  requested,  to  provide 
interested  persons  an  opportunity  for 
oral  presentation  of  data,  views,  or 
arguments  concerning  the  proposed 
SOCMI  CAR.  If  anyone  contacts  EPA 
requesting  to  speak  at  a  public  hearing 
by  November  27.  1998,  a  public  hearing 
will  be  held  on  December  14, 1998, 
beginning  at  9:30  a.m.  Persons 
interested  in  attending  the  hearing 
should  notify  Yvonne  Chandler,  (919) 
541-5627,  to  verify  that  a  hearing  will 
occur.  If  a  hearing  is  held,  the  dcxJcet 
will  remain  open  for  30  days  after  the 
hearing  for  the  submission  of  rebuttal  or 
supplementary  information  as  provided 


by  section  307(d)(5)  of  the  Clean  Air  Act 
(Act). 

Request  to  Speak  at  a  Hearing. 
Persons  wishing  to  present  oral 
testimony  must  contact  Yvonne 
Chandler.  Emission  Standards  Division 
(MD-13).  U.S.  Environmental  Protection 
Agency.  Research  Triangle  Park.  N.C., 
27711.  telephone  number  (919)  541- 
5627  by  November  27. 1998. 
AOOflESSES:  Comments.  Comments 
should  be  submitted  (in  duplicate,  if 
possible)  to:  Air  and  Radiation  Etocket 
and  Information  Center  (MC-6102). 
Attention.  Docket  No.  A-96-01.  U.S. 
Environmental  Protection  Agency.  401 
M  Street.  SW.  Washington.  DC.  20460. 
The  EPA  requests  that  a  separate  copy 
also  be  sent  to  the  contact  person  listed 
below  in  the  FOR  FURTHER  INFORMATION 
CONTACT  section. 

Comments  on  the  proposal  may  also 
be  submitted  electronically  by  sending 
electronic  mail  (e-mail)  to:  a-and-r- 
docketOepamail.epa.gov.  Electronic 
conunents  must  be  submitted  as  an 
ASCn  file  avoiding  the  use  of  special 
characters  and  any  form  of  encryption. 
Comments  and  data  will  also  be 
accepted  on  disks  in  WordPerfect  5.1 
file  format  or  ASCII  file  format.  All 
comments  and  data  in  electronic  form 
must  be  identified  by  the  docket  number 
(A-96-01).  No  Confidential  Business 
Information  (CBI)  should  be  submitted 
through  electronic  mail.  Electronic 
comments  on  this  proposed  rale  may  be 
filed  online  at  many  Federal  Depository 
Libraries. 

Docket.  A  docket.  No.  A-96-01. 
containing  information  considered  by 
EPA  in  development  of  the  proposed 
standards  for  the  CAR.  is  available  for 
public  inspection  between  8:00  a.m.  and 
4:00  p.m..  Monday  through  Friday 
except  for  Federal  holidays  at  the 
following  address:  U.S.  Environmental 
Protection  Agency.  Air  and  Radiation 
Docket  and  Information  Center  (MC- 
6102),  401  M  Street  SW.  Washington. 
DC  20460  (phone:  (202)  260-7548).  The 
docket  is  located  at  the  above  address  in 
Room  M-1500,  Waterside  Mall  (ground 
floor).  A  reasonable  fee  may  be  charged 
for  copying. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Rick  Colyer,  Emission  Standards 
Division  (MD-13),  U.S.  Environmental 
Protection  Agency,  Research  Triangle 
Park,  N.C..  27711.  telephone  niunber 
(919)  541-5262,  fax  number  (919)  541- 
0942,  or  e-mail: 
colyer.rickOepamail.epa.gov. 

Technology  Transfer  Network.  The 
Technology  Transfer  Network  (TTN)  is 
a  network  of  EPA  s  electronic  bulletin 
boards.  The  TTN  provides  information 
and  technology  exchange  in  various 


areas  of  air  pollution  control.  The 
service  is  free  except  for  the  cost  of  a 
phone  call.  Dial  (919)  541-5472  for 
modems  up  to  14.400  bits  per  second 
(bps).  The  TTN  is  also  accessible 
through  the  Internet  at  "http:// 
ttnwww.rtpnc.epa.gov."  If  more 
information  on  the  TTN  is  needed,  call 
the  HELP  Une  at  (919)  541-5384. 
SUPPLEMENTARY  INFORMATION:  The 
following  outline  is  provided  to  aid  in 
reading  Uie  preamble  to  the  proposed 
SOCMI  CAR. 

I.  Regulated  Entities  and  Background 
Information 

A.  Regulated  Entities 

B.  Background  Information 

n.  Considerations  in  Rule  Development 

A.  Goals  and  Obiectives 

B.  Participation 

m.  Summary  of  the  CAR 

A.  Scope 

B.  Overview  of  the  CAR 

IV.  How  the  CAR  Works  and  Its  Structure 

A.  How  the  CAR  Works 

B.  Structure  of  the  CAR 

V.  Amendments  to  the  Referencing  Subparts 

A.  General  Concepts 

B.  Description  of  Amendments 

VI.  Siunmary  of  the  Proposed  Rule  and 

Significant  Decisions  in  Rule 
Consolidation 

A.  Basis  for  the  CAR  (Optional 
Implementation) 

B.  General  Provisions 

C.  Storage  Vessel  Provisions 

D.  Process  Vent  Provisions 

E.  Transfer  Rack  Provisions 

F.  Equipment  Leak  Provisions 

C.  Closed- Vent  Systems,  Control  Devices, 

and  Routing  to  a  Fuel  Gas  System  or  a 

Process 
H.  Monitoring.  Recordkeeping,  and 

Reporting 
Vn.  Delegation  of  the  CAR  to  State 

Authorities 

A.  Approval  of  the  CAR  as  an  Alternative 
Compliance  Approach 

B.  Policy  on  Delegation  of  the  CAR 
VIII.  Incorporating  CAR  Requirements  into 

the  Title  V  Pennit 
DC.  Extension  of  the  Consolidation  to  Include 
the  State  Implementation  Plan 

A.  Pre-Approval  of  the  CAR  as  Meeting  the 
Clean  Air  Act  Reasonably  Available 
Control  Technology  Requirement 

B.  EPA  Approval  of  die  CAR  as  an 
Alternative  Compliance  Measure  for  the 
State  Implementation  Plan 

C.  Expedited  State  Implementation  Plan 
Approvals  for  Incorporation  of  the  CAR 
as  a  Reasonably  Available  Control 
Technology  Compliance  Option 

D.  Streamlining  of  Overlapping  State 
Implementation  Plan,  New  Source 
Performance  Standards,  and  National 
Emission  Standard  Hazardous  Air 
PolIutanU  RequiremenU  in  the  Title  V 
Permitting  Process 

X.  Summary  of  Benefits  and  Other  Impacts 

XI.  Additional  Amendments  to  Equipment 

Leak  Referencing  Subparts 
A.  Closed-Vent  Systems  and  Control 
Devices 
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B.  Sampling  Connection  Systems 
C  Standards  for  Control  Devices  and 

Recovery  Systems 
D.  Safety  Considerations 
Xn.  Solicitation  of  Specific  CommenU 
Xni.  Administrative  Requirements 

A.  Public  Hearing 

B.  Docket 

C  Paperwork  Reduction  Act 

D.  Executive  Order  12866 

E.  Regulatory  Flexibility  Act 

F.  Unfunded  Mandates 

G.  Enhancing  the  Intergovernmental 
Partnership  Under  Executive  Order 
12875 

R  Clean  Air  Act 

I.  National  Technology  Transfer  and 

Advancement  Act 
J.  Executive  Order  1304S 
K.  Executive  Order  13084:  Consultation 

and  Coordination  with  Indian  Tribal 

GovemmentB 

I.  Regulated  Entitiei  and  Background 
Information 

A.  Regulated  Entities 

The  regulated  category  and  entities 
potentially  affected  by  this  action 
include: 


Category 


Industry 


Exairyles  of  regulated  entities 


Synthetic  organic  chemical  marw- 
facturing  industry  units.  For  ex- 
ample, producers  of  beruene, 
toluene,  or  any  other  chemical 
Kstad  in  table  1  of  40  CFR  part 
63,  subpart  F,  and  any  other 
chemical  manufacturing  proc- 
ess unit  identified  in  an  applica- 
ble subpart  tttat  references  the 
use  of  this  part 

Producers  of  poJypropylene.  poly- 
ethylene, polyatyrene.  or 
poly(eltiytene  terepNhalata). 

Producers  of  vinyf  chloride  and 
polyvinyl  cNorida. 

Volatile  organic  compound  stor- 
age vessels. 

Beruene  storage  vessels. 

Beruerw  transfer  operaliom. 

Equipmeni  (valves,  pumps,  con- 
nectors, etc)  in  benzene  serv- 
ice. 


This  table  is  not  intended  to  be 
exhaustive,  but  rather,  to  provide  a 
guide  for  entities  likely  to  qualify  to 
implement  this  action.  This  table  lists 
the  types  of  entities  that  EPA  is  now 
aware  coiUd  potentially  qualify  to 
implement  this  action.  To  determine 
whether  your  facility  will  qualify  to 
implement  this  action,  you  should 
carefully  examine  the  applicability 
criteria  in  40  CFR  part  60  subparts  Ka, 
Kb.  W.  DDD.  in.  NNN.  and  RRR;  40 
CFR  part  61.  subparts  V.  Y.  and  BB:  and 
40  CFR  part  63.  subparts  F.  G.  and  H. 
If  you  have  questions  regarding  the 
applicability  of  this  action  to  a 
particidar  entity,  consult  the  person 


listed  in  the  preceding  FOR  FURTHER 
MFORMATKM  CONTACT  section. 

B.  Background  Information 

Over  the  past  25  years.  EPA  has 
issued  a  series  of  Federal  air  regulations, 
many  of  which  affect  the  same  plant 
site.  As  a  result,  many  facilities  are  now 
subject  to  multiple  Federal  rules 
applying  to  difierent  emission  points. 
Each  rule  has  its  own  emission  control 
requirements  as  well  as  monitoring, 
recordkeeping,  and  reporting 
requirements.  Although  these  rules  were 
developed  for  different  purposes,  under 
different  statutory  authorities,  and  apply 
to  different  pollutants,  they  may  impose 
many  duplicative  or  near  duplicative 
requirements  on  a  plant  site,  thus 
complicating  implementation  of  and 
compliance  with  these  rules. 

On  March  16, 1995  President  Clinton 
and  Vice  President  Gore  announced 
several  initiatives  aimed  at  reinventing 
environmental  regulation.  One  of  those 
initiatives  was  to  consolidate  Federal  air 
rules,  so  that  all  Federal  air  rules  for  any 
single  industry  would  be  incorporated 
into  a  single  rule.  This  r\de  woidd 
consist  of  "•  *  •  one  set  of  emission 
limitations,  monitoring,  and 
recordkeeping  and  reporting 
requirements." 

The  EPA  selected  the  Federal  air  rules 
applying  to  the  SOCMI  for  a  pilot 
project  to  study  the  feasibility  and 
practical  implications  of  consolidating 
and  streamlining  existing  rules,  and  to 
establish  a  woikable  process  for 
consolidation  that  can  then  be  applied 
to  other  consolidation  efforts  in  the 
future.  The  SOCMI  was  selected  as  the 
pilot  because  of  the  large  number  of 
sinular  Federal  air  regulations  that  can 
apply  at  a  single  location.  The  SOCMI 
is  subject  to  NSPS  and  NESHAP  under 
the  Act,  as  well  as  to  Resource 
Conservation  and  Recovery  Act  (RCRA) 
air  standards.  The  ndes  for  a  given  tjrpe 
of  emission  point  require  application  of 
controls  with  similar  control  efficiencies 
and  include  similar  design,  equipment, 
or  operating  standards.  However,  the 
standards  difiier  in  their  applicability 
and  in  some  of  their  control, 
monitoring,  recordkeeping,  and 
reporting  requirements.  Additionally, 
both  the  SOCMI  and  State  air  pollution 
control  agencies  have  expressed  great 
interest  in  consolidation  of  applicable 
Federal  air  requirements  to  the  extent 
possible  f(H-  easier  incorporation  into 
titie  V  operating  permits. 

For  these  reasons.  EPA  believes  that 
consolidation  of  the  requirements  of  the 
various  rules  into  one  nde  woidd 
greatiy  benefit  both  the  industry  and 
government  enforcement  agencies.  It  is 
beUeved  that  such  consolidation  would 


improve  compliance  and  enforceability 
and  reduce  resource  needs. 

n.  Considerations  in  Rule  Development 

A.  Goals  and  Objectives 

The  following  goals  and  objectives 
were  established  for  developing  this 
proposed  consoUdation: 

(1)  Reduce  regulatory  burden  by 
consolidating  and  simplifying 
requirements  and  eliminating 
duplicative  reqtiirements. 

(2)  FaciUtate  implementation  and 
compliance  by  making  the  requirements 
easier  to  understand  and  incorporating 
Streamlined  compliance  approaches 
from  the  most  recent  itdes. 

(3)  Consolidate  the  present  system  of 
Federal  air  rules  that  apply  to  SOCMI 
facilities  into  a  single  ride  without 
compromising  environmental  protection 
and  enforceability  by  maintaining  the 
same  applicability  and  the  same  or 
greater  enrissicm  control  levels  as  the 
underlying  nUes. 

It  is  not  EPA's  intent  to  alter  the 
applicability  of  the  underlying  rules. 
Thus,  only  sources  already  subject  to  an 
underlying  ride  would  be  afiiected  by 
the  CAR.  Likewise,  no  source  subject  to 
an  underlying  nde  would  become 
exempt  under  the  CAR.  In  addition, 
regardless  of  which  eligible  sources 
choose  to  comply  with  the  CAR. 
implementation  of  the  CAR  «<rill  not 
result  in  greater  emissions.  Rather, 
greater  emission  reductions  would  be 
likely  since  all  soiuces  choosing  to 
comply  with  the  CAR  would  be  raised 
to  the  same  level  of  control.  It  is 
anticipated  that,  due  to  the  burden 
reduction  afforded  by  the  CAR,  sources 
will  choose  to  comply  with  the  CAR 
despite  potential  increases  in  stringency 
over  some  provisions  in  the  tmderl)ring 
rules. 

As  a  basis  for  the  consoUdation  effort. 
EPA  recognized  that  strategies  and 
approaches  to  regtdating  specific  types 
of  emission  points,  such  as  storage  tanks 
or  equipment  leaks,  have  evolved  and 
imiHOved  over  the  25  years  of  SOCMI 
rule  development.  For  the  most  part,  the 
referencing  subparts  have  not  been 
substantially  revised  since 
promulgation,  other  than  administrative 
changes.  In  developing  the  CAR.  EPA 
has  focused  on  provisions  that  reflect 
the  most  current  and  efiiective 
approaches  to  emission  control  as  well 
as  the  clearest  and  most  concise 
language.  Burden  reduction  was  also  a 
major  theme  in  the  oonsohdation 
process,  and  each  provision  was 
examined  closely  for  potential  burden 
reduction.  Particidar  scmtiny  was  given 
to  provisions  dealing  with  monitoring, 
recordkeeping,  and  reporting.  Moreover. 
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reducing  the  number  of  applicable  rules, 
in  and  of  itself,  is  a  source  of  additional 
burden  reduction.  The  EPA  believes  that 
creation  of  a  consolidated  air  rule 
around  these  goals  and  objectives  will 
lead  to  improved  compliance  and 
implementation  for  the  SOCMI  industry. 

B.  Participation 

The  EPA's  strategy  for  consolidation 
included  significant  participation  by 
affected  parties  outside  the  Agency.  The 
EPA  approached  the  Chemical 
Manufacturers  Association  (CMA). 
which  represents  the  SOCMI,  to  discuss 
the  concept  of  a  consolidated  SCXHMI 
rule  and  to  contribute  ideas  for 
establishing  such  a  rule.  The  CMA 
readily  supported  the  concept  of 
consolidation  and  volunteerad  resources 
to  assist  in  the  project.  Air  pollution 
agencies  in  States  where  the  majority  of 
SOCMI  facilities  are  located  and 
national  environmental  groups  were 
also  invited.  Some  States  and 
environmental  groups  declined  direct 
involvement  due  to  resource  constraints 
and  also  due  to  the  fact  that  the 
applicability  of  the  underlying  rules 
would  not  change,  and  the  overall 
stringency  of  the  underlying  rules 
would  not  be  diminished. 

In  addition,  an  extended  group  of 
other  interested  parties  consisting  of 
representatives  from  industries  with 
similar  emissions  and  emission  points 
as  the  SOCMI,  environmental  groups, 
and  State  agencies  was  kept  informed 
through  correspondence  and  meetings. 
This  extended  group  was  briefed  and 
asked  to  provide  input  periodically 
during  development  of  the  proposed 
CAR.  Industries  and  organizations 
represented  in  this  group  would  not 
necessarily  be  affected  by  the  CAR  but 
are  interested  in  the  outcome  to 
determine  whether  a  similar 
consolidation  effort  would  be  beneficial 
for  their  interests.  This  group  includes 
the  following  interested  parties: 

•  State  and  Territorial  Air  Pollution 
Program  Administrators/ Association  of 
Local  Air  Pollution  Control  Officials 
(STAPPA/ALAPCO)  and  other  State  air 
pollution  agencies. 

•  Synthetic  Organic  Chemical 
Manufacturers  Association. 

•  Natural  Resources  Defense  Council. 

•  American  Petroleum  Institute. 

•  Independent  Liquid  Terminals 
Association. 

•  National  Petroleum  Refiners 
Association. 

•  Society  of  Plastics  Institute. 
No  groups  have  been  purposely 
excluded  from  the  process,  and 
comment  on  this  proposal  is  welcome 
from  any  interested  party. 


The  EPA  convened  meetings  with 
affected  parties  on  an  as-needed  basis — 
roughly  once  every  one  to  two  months. 
At  the  earlier  meetings,  goals, 
objectives,  and  basic  principles  of 
consolidation  were  formulated. 
Subsequent  meetings  addressed 
technical  issues,  comparisons  of  similar 
provisions,  enforcement  issues,  and 
identification  of  burden  reduction 
opportunities.  Ultimately,  the  work 
group  provided  well  balanced  and 
informed  input  for  EPA  to  develop  a 
technically  feasible  and  enforceable 
consoUdated  rule. 

m.  Summary  of  the  CAR 

This  section  of  the  preamble  provides 
a  general  overview  of  the  CAR.  More 
detailed  discussions  and  rationale  for 
the  CAR'S  provisions  are  included  in 
sections  FV,  V,  and  VI  of  this  preamble. 

A.  Scope 

One  of  the  first  decisions  required  for 
the  consolidation  effort  addressed 
which  regulations  would  be 
consolidated.  Many  options  were 
considered,  but  EPA  eventually  decided 
to  limit  the  scope  of  the  pilot  SOCMI 
CAR  to  the  Federal  regulations  listed  in 
table  1.  These  are  the  Federal  Clean  Air 
Act  rules  that  affect  the  SOCMI  and  that 
are  consolidated  in  the  CAR  The  EPA 
determined  that  this  scope  was  broad 
enough  to  provide  significant  benefits, 
but  well  defined  enough  to  ensure  a 
reasonable  chance  of  success  as  a  pilot 
project. 

Table  i  .—Scope:  Rules 
Consolidated  in  the  SOCMI  CAR 

40  CFR  part  60,  subparts: 

A:  General  Provisions 

Ka:  Petroteum  Liquids  Storage* 

Kb:  Volatile  Organic  Liquid  Storage* 

W:  SOCMI  Equipmeni  Letfts- 

DDD:  Certain  Polymers  and  Resins  Proc- 
ess vents* 

III:  SOCMI  Air  Oxidation  Process  Vents* 

NNN:  SOCMI  Distillation  Process  Vents* 

RRR:  SOCMI  Reactor  Process  Vents* 
40  CFR  pert  61.  subparts: 

A:  Geiieral  Provisions 

V:  Equipment  Leaks  (for  benzene  and 
vinyl  chloride)* 

Y:  Benzene  Storage* 

B8:  Benzene  Translar* 
40  CFR  part  63,  subparts: 

A:  General  Provisions 

F:  SOCMI  ApplcaMity 

Q:  SOCMI  Storage.  Transfer,  and  Process 
Vents* 

H:  SOCMI  Equipment  Larta* 

•These  subparts  contain jyopoeed  language 
ttwt  refers  readers  to  the  SOOMI  CAR  as  an 
optional  means  of  compianoe.  Thus,  these 
subparts  are  referred  to  as  "referencing  sub- 


Synthetic  Organic  Chemical 
Manufacturing  Industry  rules  under 
other  authorities  (for  example.  RCRA). 
proposed  rules,  and  rules  potentially 
subject  to  significant  changes  (for 
example,  wastewater  hazardous  organic 
NESHAP)  were  not  included  in  this 

Eilot  effort.  The  EPA's  intent  was  to 
eep  the  rule  development  process 
manageable  in  order  to  develop  a 
practical  CAR  in  a  reasonable  amount  of 
time.  If  the  SOCMI  CAR  is  widely 
perceived  as  useful  to  industry  and  to 
enforcement  agencies.  EPA  will 
consider  these  other  SOCMI  rules  for 
consolidation  at  a  later  date. 

The  EPA  also  considered  the 
following  rules  for  similar  inclusion:  40 
CFR  part  60.  subparts  GGG  for 
petroleum  refinery  eqiupment  leaks  and 
KKK  for  onshore  natiual  gas  processing 
equipment  leaks,  and  40  CFR  pari  63. 
subpart  I  for  certain  processes  subject  to 
the  negotiated  regiilation  for  equipment 
leaks.  Although  mese  rules  do  refer 
subject  sources  to  the  CAR's  referencing 
subparts,  they  do  not  cover  SOCMI 
sources.  Therefore,  EPA  decided  not  to 
allow  sources  subject  to  these  rules  to 
comply  with  the  CAR  This  decision 
reflects  EPA's  decision  to  limit  the 
coverage  of  the  CAR  to  better  assess  the 
effects,  enforcement,  and 
implementation  of  the  consolidation. 

The  vast  majority  of  facilities  afiiected 
by  the  rules  in  table  1  are  SOCMI 
facilities:  but  some  rules  also  affect  non- 
SOCMI  sources.  For  example.  40  CFR 
part  60.  subparts  Ka  and  ICb  apply  to 
storage  vessels  within  SOCMI  process 
units  as  well  as  those  in  non-SOCMI 
appUcations  such  as  refineries  and  bulk 
storage  facilities.  Subpart  DOD  of  40 
CFR  part  60  (for  certain  polymers  and 
resins  production  process  vents)  was 
included  in  the  consolidation  because 
these  production  units  are  often  located 
at  the  same  facilities  as  SOCMI  units. 
The  process  vents  for  these  production 
units  are  often  shared,  and  the  control 
methods  and  requirements  are  virtually 
identical.  The  consolidated  part  61 
subparts  for  equipment  leaks  and  for 
benzene  storage  and  transfer  also  apply 
to  both  SOCMI  and  non-SOCMI 
facilities.  The  consolidated  part  63  rules 
apply  solely  to  SOCMI  fsdUties.  The 
CAR  is  designed  primarily  for  SOCMI 
processes,  although  co-located  non- 
SOCMI  sources  might  also  take 
advantage  of  the  CAR  under  certain 
circumstances.  Section  ID  of  this 
preamble  includes  further  discussion  of 
which  sources  may  choose  to  comply 
with  the  CAR. 

The  EPA  is  also  proposing 
consolidated  general  provisions  for  the 
CAR  by  combining  appUcable 
requirements  from  the  40  CFR  parts  60. 
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61,  and  63  general  provisions.  These 
consolidated  general  provisions  would 
become  applicable  once  a  source 
becomes  subject  to  the  CAR.  General 
provisions  are  included  in  the 
consolidation  so  that  the  CAR  will 
contain  all  relevant  provisions,  with 
certain  noted  exceptions,  for  sources 
complying  with  the  CAR- 

B.  Overview  of  the  CAR 

The  CAR  is  being  proposed  as  a  new 
part.  40  CFR  part  65,  since  the  rules 
being  consolidated  are  located  across 
Uuee  different  parts  of  40  CFR  (parts  60, 
61.  and  63).  The  proposed  CAR 
comprises  subparts  A  through  G  of  part 
65.  Part  65  will  contain  any  futiue 
consolidated  Federal  air  rules,  as  well. 

The  CAR  is  proposed  as  an  optional 
compliance  method  for  sources  that  are 
subject  to  one  of  the  referencing 
subparts.  The  terra  "referencing    ^^ 
subpart(s)"  is  used  throughout  40  CFR 
part  65  and  refers  to  the  SOCMI 
regulations  subject  to  the  footnote  in 
table  1.  The  CAR  is  designed  to  include 
all  or  most  of  the  applicable  provisions 
for  a  source  that  chooses  to  use  the  CAR 
as  a  compliance  method.  Sources  that 
are  not  eligible  or  that  choose  not  to 
comply  with  the  CAR  will  continue  to 
comply  with  the  applicable  referencing 
subparts  with  no  change  in  compliance 
requirements. 

Compliance  with  the  CAR  is  allowed 
on  a  SOCMI  CAR  unit  (SCU)  basis.  An 


SCU  is  analogous  to  the  types  of  process 
units  defined  in  the  referencing 
subparts,  and  was  developed 
specifically  to  describe  the  collection  of 
equipment  and  emission  points  that  are 
eUgible  to  choose  the  CAR  as  a 
compliance  method.  The  term  "SOCMI 
CAR  unit"  is  defined  in  the  proposed 
part  65  general  provisions  (Subpart  A) 
and  is  further  described  in  section  IV.  A 
of  this  preamble.  Under  certain 
conditions,  emission  points  that  are  not 
part  of  an  SCU.  but  are  subject  to  one 
of  the  referencing  subparts,  may  also 
choose  to  comply  with  the  CAR.  These 
conditions  are  further  described  in 
section  IV.A. 

Applicability 

The  CAR  does  not  alter  applicability 
for  any  source.  Sources  may  choose  to 
comply  with  the  CAR  only  when  they 
are  sources  subject  to  a  referencing 
subpart  and  specifically  referred  to  the 
CAR  by  that  subpart.  Conversely, 
emission  points  or  equipment  that  are 
not  subject  to  any  referencing  subparts 
can  not  become  subject  through  any 
provision  in  the  CAR. 

Along  with  the  proposed  CAR,  today's 
notice  proposes  changes  to  the 
referencing  subparts.  These  proposed 
changes  add  "pointers"  to  the  CAR  in 
each  referencing  subpart.  The  pointers 
are  additicms  to  the  appUcability 
sections  that  specify  which  sources  may 


take  advantage  of  the  CAR  and  which 
subparts  of  part  65  would  apply  to  each 
type  of  emission  point. 

New  sources  that  become  subject  to  a 
referencing  subpart  will  consult  the 
applicability  provisions  of  that 
referencing  subpart  to  determine 
eligibility  to  comply  with  the  CAR.  If  a 
new  source  is  part  of  an  SCU  that  is 
implementing  the  CAR.  the  new  source 
must  also  implement  the  CAR.  or  the 
entire  SCU  (existing  and  new 
components)  must  opt  not  to  implement 
the  CAR  and  comply  with  the 
applicable  referencing  subpart(s) 
instead.  Further  discussion  of  SCUs  and 
options  for  choosing  to  comply  with  the 
CAR  is  presented  in  section  IV.A  of  this 
preamble. 

Subparts  of  the  CAR 

Figure  1  illustrates  the  structure  of  the 
CAR  subparts.  Subpart  A  contains  the 
CAR'S  general  provisions,  which  apply 
to  all  sources  complying  with  the  CAR. 
The  general  provisions  cover 
applicability  and  definiticms:  the 
general  requirements  for  compliance, 
performance  tests,  monitoring, 
recordkeeping,  and  reporting: 
administrative  subjects.  Note  that  some 
general  requirements  pertaining  to 
Continuous  Parameter  Monitoring 
Systems  (CPMS)  are  located  in  subpart 
G  of  the  CAR. 
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Each  of  subparts  C  through  F  outlines 
the  compliance  options  for  a  particular 
type  of  emission  point.  (Subpart  B  is 
reserved.) 

•  Subpart  C — storage  vessels. 

•  Subpart  D — process  vents. 

•  Subpart  E — ^ansfer  racks,  and 

•  Subpart  F — equipment  leaks. 
Subparts  C  through  F  also  contain  the 
emission  control  requirements  for  some 
of  these  compliance  options,  and  the 
associated  compliance,  monitoring, 
recordkeeping,  and  reporting 
requirements  specific  to  those  control 
options.  However,  if  an  owner  or 
operator  chooses  to  comply  by  either  (1) 
a  closed-vent  system  and  add-on  control 
device,  or  (2)  routing  to  a  fuel  gas 
system  or  to  a  process  as  a  compliance 
option,  the  source  is  further  referred  to 
subpart  G.  Subpart  G  contains  the 
emission  control  requirements  for 
closed-vent  systems,  control  devices, 
and  routing  to  a  fuel  gas  system  or 
process,  including  the  associated 


testing,  monitoring,  data  handling, 
reporting  and  recordkeeping 
requirements,  and  general  requirements 
related  to  CFMS. 

IV.  How  the  CAR  Woiics  and  Its 
Structure 

The  CAR  is  an  optional  compliance 
method  for  sources  subject  to  the 
referencing  subparts  listed  in  table  1  of 
this  preamble.  The  CAR  is  designed  so 
that,  once  an  owner  or  operator  has 
chosen  to  comply  with  the  CAR  for  a 
particular  source,  most  of  the  relevant 
provisions  for  that  source  are  contained 
in  part  65.  Compliance  with  the  CAR  is 
allowed  for  the  collection  of  equipment 
that  meets  the  definition  of  an  SCU.  In 
addition,  sources  that  are  not  part  of  an 
SCU  may  also  choose  to  comply  with 
the  CAR  if  they  are  (1)  subject  to  one  of 
the  referencing  subp>arts,  and  (2)  located 
at  the  same  plant  site  with  an  SCU  that 
is  complying  with  the  CAR.  Therefore, 
an  owner  or  operator  of  a  SOCMI  facility 


may  choose  to  comply  with  the  CAR  for 
all  or  some  of  the  regulated  sources 
subject  to  the  refnencing  subparts  at  the 
&cility. 

This  section  of  the  preamble  describes 
who  can  use  the  CAR,  vrhai  part  of  a 
facility  can  comply  with  the  CAR,  and 
how  the  parts  of  the  facility  that  can 
comply  with  the  CAR  are  delineated. 
The  rationale  for  these  decisians  is  also 
explained. 

A.  How  the  CAR  Works 

Figures  2a  and  2b  present  a  thought 
process  that  might  typically  be  used  by 
an  owner  or  operator  when  determining 
whether  the  CAR  is  right  for  their 
facility.  This  section  of  the  preamble 
steps  through  these  figures  and  each,  of 
their  decision  points.  In  doing  so,  how 
the  CAR  works  and  the  rationale  behind 
the  CAR  and  it's  &cet8  are  described. 
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FIgura  2a.  How  th*  CAR  works.  Part  1 . 
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Figure  2b.  How  ttte  CAR  works.  Part  2. 
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What  Is  SOCMI? 

As  shown  in  figiires  2a  and  2b.  once 
an  owner  or  operator  decides  that  the 
CAR  may  be  of  interest  (i.e.,  they  are 
subject  to  some  referencing  subparts  and 
are  wondering  what  the  next  step  is), 
the  first  consideration  would  be 
whether  or  not  the  facility  is  a  SOCMI 
focility.  As  discussed  previously,  the 
CAR  only  applies  to  SOCMI  facilities.  In 
the  CAR.  a  SOCMI  faciUty  is  considered 
any  facility  that  is  subject  to  40  CFR  part 
60.  subpart  m.  NNN.  or  RRR  or  the 
HON:  or  a  facility  that  would  have  been 
subject  to  subpart  HI.  NNN.  or  RRR  had 
construction  of  the  regulated  source 
commenced  after  the  applicabiUty  date 
of  one  of  these  rules. 

In  determining  what  should  constitute 
a  SOCMI  faciUty  in  the  CAR.  EPA 
decided  that  a  SOCMI  facility  should  be 
any  CeMiility  that  considers  itself  part  of 
that  industry.  The  EPA  reasoned  that  a 
facility  would  consider  itself  a  SOCMI 
facility  if  it  was  subject  to  any  of  the 
SOCMI  rules.  The  SOCMI  rules  are:  40 
CFR  part  60.  subparts  III.  NNN.  RRR, 
and  W  (the  NSPS).  and  40  CFR  part  63. 
subparts  G  and  H  (the  Hazardous 
Organic  NESHAP  (HON)J.  Defining  a 
SOCMI  facility  as  any  faciUty  that  is 
subject  to  one  of  these  rules  is  a  simple 
matter.  However.  EPA  also  reasoned 
that  some  facilities  may  not  have 
triggered  a  SOCMI  NSPS  or  the  HON  but 
would  consider  themselves  SOCMI 
because  of  the  chemicals  they  produce. 
For  example,  crotonic  acid  is  a  chemical 
that  is  regulated  as  part  of  the  SOCMI 
under  40  CFR  part  60,  subparts  W.  m. 
and  NNN.  but  not  regulated  as  part  of 
the  SOCMI  under  the  HON.  Thus,  a 
facility  producing  crotonic  acid  may  not 
trigger  the  NSPS  rules,  but  still  would 
consider  itself  part  of  the  SOCMI 
because  it  produces  a  SOCMI  chemical. 
Therefore.  EPA  also  considered  facilities 
to  be  SOCMI  fjBdlities  if  they  could 
trigger  a  SOCMI  NSPS  with  a 
modification  or  reconstruction.  The  EPA 
considered  this  a  reasonable  decision 
since  many  non-SOCMI  facilities  could 
easily  make  a  change  that  would  trigger 
a  SOCMI  NSPS.  The  EPA  decided  that 
this  concept  would  best  be  represented 
in  the  SOCMI  definition  based  upon  the 
construction  date  of  the  facility.  This 
concept  is  handled  in  the  definition 
with  the  following  phrase:  "*  *  *  if 
construction  of  the  regulated  source  had 
commenced  after  the  applicability  date 
ofthe  SOCMI  NSPS." 

What  Is  a  SOCMI  CAR  Unit? 

The  basic  unit  for  determining  CAR 
applicability  is  the  SCU.  This  new  term 
is  needed  in  order  to  clearly  designate 
and  describe  the  particular  combination 


of  emission  points  that  are  eligible  to 
comply  with  the  CAR.  The  definition  of 
SCU  is  modeled  after  the  definition  of 
"chemical  manufacttuing  process  unit 
(CMPU)"  in  the  HON.  The  proposed 
CAR  defines  an  SCU  as  the  equipment 
assembled  and  connected  by  pipes  or 
ducts  to  process  raw  materials  and  to 
manufacture  an  intended  product.  The 
definition  goes  on  to  explain  that  the 
basic  component  of  an  SCU  is:     

•  A  process  vent  subject  to  40  CFR 
part  60.  subpart  HI,  NNN.  or  RRR  (the 
referencing  subparts  that  are  NSPS  for 
SOCMI  process  vents);  or       

■  Equipment  subject  to  40  CFR  part 
60.  subpart  W  (the  referencing  subpart 
that  is  the  NSPS  for  SOCMI  equipment 
leaks): 

•  A  CMPU  that  is  subject  to  the 
SOCMI  HON. 

Without  at  least  one  of  these  basic 
components,  there  is  no  SCU.  The  SCU 
also  includes  storage  vessels,  transfsr 
operations,  and  equipment  leak 
emission  points  that  are  associated  with 
an  SCU  and  are  also  subject  to  a 
referencing  subpart.  The  EPA  reasoned 
that  in  making  the  CAR  optional  and 
thereby  providing  more  flexibility  to 
industry,  they  might  increase  the 
complexity  of  implementing  the  CAR 
for  regulatory  auUiorities.  libis  is 
because  inspectors  would  have  to  know 
all  of  the  referencing  subparts  and  the 
CAR,  and  also  understand  which  rule 
the  facility  had  chosen  to  conH>ly  with 
for  each  emission  point.  To  ofuet  this 
potential  increase  in  complexity.  EPA 
decided  that  Catilities  would  have  the 
option  to  comply  with  the  CAR,  but 
must  do  so  at  least  on  a  process  unit 
basis  so  as  to  include  a  significant 
portion  of  the  facility. 

A  process  unit  is  a  small  enough 
collection  of  emission  points  and 
equipment  to  provide  operational 
flexibility  to  the  facility,  but  is  a  large 
enough  collection  to  avoid  confusion 
and  undue  burden  for  regulatory 
authorities.  Furthermore.  SOCMI 
facilities  are  typically  managed  on  a 
process  unit  basis.  Tlierefore. 
identifying  process  units  and  complying 
with  the  same  monitoring, 
recordkeeping,  and  reporting 
requirements  by  process  unit  would  be 
consistent  with  existing  management 
activities.  However,  since  the  term 
"process  unit"  has  many  different 
meanings  and  connotations  across  the 
referencing  subparts.  EPA  decided  it 
would  be  better  to  define  a  new  term  for 
the  CAR— SCU  was  chosen. 

Assigning  Equipment  to  a  SOCMI  CAR 
Unit 

All  storage  vessels,  process  vents,  or 
transfer  racks  connetrted  to  or  operating 


with  an  SCU  are  not  necessarily  part  of 
that  SCU.  Whether  or  not  particular 
emission  points  or  equipment  are  part  of 
an  SCU  is  determined  by  the  assignment 
procedures  prescribed  in  the  proposed 
CAR  general  provisions.  Assignment 
procedures  are  prescribed  for  emission 
points  that  are  commonly  shared 
between  SCUs;  these  include  storage 
vessels,  transfer  racks,  and  distillation 
columns  which  have  process  vents.  In 
general,  these  assignment  procedures 
follow  common  sense  decisions  as  to 
the  primary  purpose  of  the  equipment 
For  example,  if  a  storage  tank  is 
dedicated  to  an  SCU.  then  it  is  clearly 
part  of  that  SCU.  Similarly,  if  the  storage 
vessel  is  shared  among  SCUs  and  other 
process  units,  its  predominant  use 
determines  its  assignment.  The 
assignment  procedures  are  used  to  draw 
the  SCU  boundary  lines  at  the  plant  site. 
They  are  modeled  after  the  assignment 
proradures  in  the  HON. 

An  additional  HON  provision 
included  in  the  CAR  provides  flexibility 
for  equipment  leak  sources.  If  items  of 
equipment  (for  example,  pumps,  valves, 
connectors)  that  are  assigned  to  a 
particular  SCU  are  managed  by  different 
administrative  organizations  from  the 
rest  of  the  SCU,  those  items  of 
equipment  may  be  reassigned  to  a 
similarly  administered  SCU. 

Many  existing  NESHAP  also  contain 
assignment  procedures  for  determining 
applicability  on  a  process  unit  basis. 
Under  the  CAR.  therefore,  for  SCUs  that 
are  also  one  of  the  following  types  of 
process  units,  the  boundary  or  defined 
limit  of  the  SCU  defaults  to  that 
estabUshed  for  the  following  types  of 
process  units: 

•  CMPU  as  defined  in  the  HON. 

•  Elastomer  product  process  unit 
(EPPU)  as  defined  in  40  CFR  part  63 . 
subpart  U: 

•  Thermoplastic  product  process  imit 
(TPPU)  as  defined  in  40  CFR  part  63. 
subpart  JJ); 

•  Petroleum  refinery  product  process 
unit  (PRPU)  as  defined  in  40  CFR  part 
63.  subpart  CC. 

Transfer  operations  will  still  need  to  be 
assigned  to  EPPUs.  TPPUs.  and  PRPUs 
using  the  CAR's  assignment  procedures, 
since  the  rules  in  which  these  process 
imits  are  defined  do  not  include 
procedures  for  assigning  transfer 
operations  to  process  units. 

A  CMPU  that  is  subject  to  the  HON 
is.  by  definition,  an  SCU.  The  other 
types  of  process  units  noted  above 
(EPPU.  TPPU.  and  PRPU)  would  be  an 
SCU  only  if  they  include  a  process  vent 
or  equipment  that  is  subject  to  one  of 
the  SOCMI  NSPS  referencing  subparts 
(i.e..  40  CFR  part  60.  subpart  m.  NNN. 
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RRR,  or  W),  or  that  would  have  been 
subject  to  one  of  these  referencing 
subparts  had  construction  begun  after 
the  SOCMI  NSPS  subparts'  respective 
applicability  dates. 

Opting  To  Comply  With  the  CAR 

As  shown  on  figures  2a  and  2b.  once 
the  facility  determines  the  SCU 
boundaries,  the  next  consideration  is 
whether  or  not  compliance  with  the 
CAR  is  desirable  for  any  part  of  the 
SCU.  In  making  this  decision,  the 
facility  must  keep  in  mind  that 
compliance  with  the  CAR  is  allowed  an 
SCU  basis  only.  Therefore,  if  the  facility 
operator  decides  that  complying  with 
-  the  CAR  would  be  beneficial  for  any 
part  ofthe  SCU  (for  example,  the  storage 
vessels),  either  all  regulated  sources  of 
the  SCU  must  comply  with  the  CAR,  or 
all  must  regulated  sources  continue  to 
comply  with  their  respective  applicable 
referencing  subpart.  Within  an  SCU. 
ownen  or  operatora  may  not  choose  to 
comply  with  the  CAR  for  some  emission 
points  while  continuing  to  comply  with 
the  referencing  subparts  for  other 
emission  points.  Fiuthermore,  if  a 
fiacility  operator  has  chosen  to  comply 
with  the  CAR  for  a  particiilar  SCU.  then 
all  existing  and  new  regulated  sources 
that  are  subject  to  referencing  subparts 
must  comply  with  the  CAR.  This 
includes  any  future  additions  to  the 
SCU  or  any  changes  that  trigger  new 
source  requirements. 

In  some  circtmistances.  the  CAR  can 
apply  to  non-SOCMI  emission  points  or 
equipment.  The  proposed  CAR  allows 
non-SOCMI  emission  points  that  are  (1) 
subject  to  one  of  the  referencing 
subparts,  and  (2)  located  at  a  plant  site 
with  an  SCU  that  is  complying  with  the 
CAR  to  also  comply  with  the  CAR.  For 
example,  a  petrochemical  plant 
containing  one  or  more  SCUs  would 
also  include  a  number  of  non-SOCMI 
emission  points,  such  as  petroleimi  or 
petroleum  products  storage  vessels,  or 
non-SOCMI  benzene  transfer  racks. 
These  non-SOCMI  emission  points 
would  be  subject  to  the  same  rules  being 
consolidated  for  the  SOCMI  industry, 
such  as  40  CFR  part  60,  subparts  Ka.  Kb. 
or  Y.  and  40  CFR  part  61.  subparts  BB 
and  V.  Therefore,  the  source  operator 
would  b^  allowed  to  apply  the  CAR  to 
any  or  all  such  affected  non-SOCMI 
emission  points,  thus  consolidating  and 
simplifying  an  otherwise  complex 
monitoring,  recordkeeping,  and 
reporting  management  system. 

The  EPA  wants  to  ensure  that,  if  a 
faciUty  chooses  to  implement  the  CAR, 
a  significant  portion  of  the  faciUty  is 
included.  The  EPA  intends  to  encourage 
the  use  of  the  CAR  but  without  causing 
confusion  concerning  applicabiUty.  By 


requiring,  at  a  minimum,  an  entire  SCU 
to  implement  the  CAR  before  non- 
SOCMI  points  can  opt  in.  a  reasonable 
balance  is  estabUshed  to  aUow  non- 
SOCMI  points  into  the  CAR  The  EPA 
decided  that,  if  a  faciUty  has  made  the 
decision  to  use  the  CAR.  it  should  have 
the  additional  benefit  of  using  the  CAR 
for  other  emission  points  or  equipment 
at  the  faciUty  that  are  subject  to  a 
referencing  subpart.  This  is  a  logical 
decision  since  control  equipment  and 
closed-vent  systems  often  are  shared 
among  emission  points  or  across  SCU 
boundaries.  In  aadition.  EPA  reasoned 
that  this  decision  would  fedUtate 
implementation,  because  if  more 
emission  points  are  complying  with  the 
CAR  at  a  faciUty.  then  fewer  regulations 
will  apply  to  the  site,  and  fewer 
differences  wiU  exist  in  compUanoe. 
and  recordkeeping  and  reporting 
methods  used  at  the  site. 

Furthermore,  since  this  rule  has  been 
developed  solely  for  the  SOCMI.  to 
aUow  compUance  for  individual 
emission  points  with  no  SOCMI  sources 
at  the  same  site  would  both  compUcate 
enforcement  and  make  the  success  of 
the  cbnsoUdation  effort  more  difficult  to 
assess. 

The  general  provisions  of  the  CAR 
also  allow  a  faciUty  to  cease  to 
implement  the  CAR.  In  such  cases,  the 
regulated  source  becomes  subject  to  the 
appUcable  referencing  subparts.  Hiese 
procedures  will  be  further  discussed  in 
section  VI.B. 

B.  Structure  ofthe  CAR 

Because  the  CAR  would  consoUdate 
existing  regulations  bom  40  CFR  parts 
60.  61,  and  63,  a  new  part  65  was 
created  to  contain  the  consolidated  rule. 
Part  65  wiU  contain  the  SOCMI  CAR.  as 
well  as  any  future  rule  that  consoUdates 
Federal  air  rules  for  other  industries. 

The  CAR  has  been  developed  as  a  set 
of  subparts  containing  all  the  required 
elements  relevant  to  a  source  owner  or 
operator  who  chooses  to  comply  with 
the  CAR.  Each  subpart  appUes  to  a 
specific  type  of  emission  point  or  aspect 
of  regulation.  The  general  provisions 
(subpart  A)  address  the  administrative 
asp^:ts  of  the  regulation  (for  example, 
where  to  send  ref>orts.  timing  of 
periodic  reports,  definitions,  bow  to 
request  an  alternative  means  of  emission 
Uinitation).  and  those  provisions  which 
are  widely  appUcable  to  all  sources  (for 
example,  prohibitions  and  operation 
and  maintenance  requirements). 
Subpart  C  (storage  tanks),  subpart  D 
(process  vents),  subpart  E  (transfer 
operations),  and  subpart  F  (equipment 
leaks)  contain  the  compUance  options 
and  all  the  specific  requirements  for 
each  of  those  types  of  emission  points. 


Subpart  G  contains  aU  the  provisions 
on  closed-vent  systems  and  control 
devices,  including  testing,  monitoring, 
data  handling,  reporting  and 
recordkeeping,  and  CPMS  provisions. 
Hiis  was  created  as  a  stand  alone 
subpart  because  provisions  in  each  of 
the  referencing  subparts  for  closed-vent 
systems  and  control  devices  are  very 
similar.  By  consoUdating  aU  of  these 
provisions,  much  overiap.  dupUcation, 
and  minor  changes  in  monitoring, 
recordkeeping,  and  reporting  will  be 
eliminated,  and  the  requirements  wiU 
be  standardized. 

Much  consideration  was  given  to  the 
structure  of  the  CAR.  The  QPA  assessed 
the  pros  and  cons  of  numerous  options, 
but  concluded  the  most  workable 
approach  is  a  modular  CAR.  This 
modular  approach  is  designed  such  that 
once  a  source  operator  decides  to 
comply  with  the  CAR,  aU  or  most 
appUcable  provisions  would  be 
contained  in  the  CAR.  The  source 
operator  would  not  need  to  refer  to  the 
referencing  subpart  after  applicabiUty  is 
established,  unless  specificaUy  directed 
to  do  so  in  the  CAR.  For  example,  a 
process  vent  subject  to  40  CFR  part  60. 
subpart  NNN  (distillation  NSPS)  would 
be  referred  to  subpart  D  of  the  CAR  for 
appUcable  process  vent  requirements.  If 
controls  are  required,  the  source  would 
subsequently  be  referred  to  the  CAR 
subpart  G  for  closed-vent  systems  and 
control  devices,  and  would  not  need  to 
refer  further  to  subpart  D.  Subpart  G.  for 
closed-vent  systems  and  control 
devices,  contains  aU  the  provisions 
needed  to  comply  if  a  vent  is  routed  to 
a  control  device.  As  noted  in  section 
VI.B  of  this  preamble,  sources 
complying  with  the  CAR  are  subject  to 
the  CAR'S  general  provisions  (subpart 
A)  and  also  to  a  few  clearly  noted 
provisions  in  the  general  provisions  to 
the  referencing  subparts. 

The  CAR  is  also  structured  within 
each  of  the  subparts  to  fedUtate 
function  and  ease  of  use.  The  proposed 
CAR  has  been  written  with  a  more 
"user-friendly"  approach,  and  the 
subparts  more  clearly  delineate  the 
requirements  that  would  apply  to  each 
plant  function.  For  example,  the 
proposed  storage  vessel  provisions 
contain  distinct  requirements  for  design, 
operation,  inspection,  and  repair  for 
each  kind  of  storage  vessel,  lliis  is 
intended  to  simpUfy  tasks  for  the  design 
group  or  the  inspection  group  at  the 
plant,  and  to  avoid  each  group  having 
to  search  the  entire  regulation  for 
relevant  requirements.  The  CAR'S 
structure  faciUtates  the  consoUdation  of 
all  recordkeeping  and  reporting 
activities  into  one  syst«n.  Chemical 
plants  subject  to  numerous  NSPS  and 
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NESHAP  could  combine  multiple 
enviromnental  management  systems 
tracking  multiple  regulations  into  a 
single,  simplified  compliance  effort. 

V.  Amendments  to  the  Referencing 
Subparts 

Along  with  tbe  proposed  CAR.  today's 
notice  also  proposes  changes  to  the 
referencing  subparts.  The  proposed 
changes  add  "pointers"  in  the 
applicability  sections  of  each 
referencing  subpart.  (The  referencing 
subparts  are  indicated  in  table  1.)  The 
pointers  specify  which  regulated 
sources  may  take  advantage  of  the  CAR 
and  which  subparts  of  40  CFR  part  65 
apply  to  each  type  of  emission  point, 
lais  section  of  the  preamble  outlines 
the  amendments  to  the  referencing 
subparts  and  how  EPA  implemented  the 
decisions  regarding  the  CAR  in  the 
referencing  subparts. 

A.  General  Concepts 

The  CAR  uses  the  term  "regulated 
source"  to  refer  to  whatever  collection 
of  equipment  at  a  stationary  source  is 
regulated  by  a  referencing  subpart.  For 
example,  for  40  CFR  part  60.  subpart  m. 
the  regulated  source  is  a  process  vent 
from  an  air  oxidation  unit;  and  for  40 
CFR  part  60.  subpart  W.  the  regiilated 
source  is  defined  as  equipment 
components  at  a  process  unit.  The  term 
"regulated  source"  is  defined  in  the 
proposed  CAR  and  is  used  throughout 
the  CAR  to  refer  to  all  of  the  .equipment 
and  emission  points  that  are  regulated 
by  the  applicable  referencing  subparts  at 
a  plant  site.  The  term  is  used  throughout 
this  preamble  in  the  same  way. 

The  CAR  does  not  alter  applicability 
for  ai\y  regulated  source.  In  order  not  to 
alter  the  applicability  of  the  referencing 
subparts,  the  pointer  paragraphs  are 
placed  after  the  applicability  paragraphs 
of  the  referencing  subpart.  Language 
such  as  "storage  vessels  subject  to  this 
subpart"  is  used  in  the  pointer 
paragraphs  to  emphasize  that  only  the 
emission  points  that  are  subject  to  the 
referencing  subparts  are  eligible  to 
comply  with  the  CAR. 

It  IS  important  to  note  that  this  is  also 
true  for  equipment  subject  to  the 
equipment  leak  rules.  The  HON  rule 
covers  more  equipment  types  (for 
example,  agitatore)  than  40  CFR  part  60. 
subpart  W  and  40  CFR  part  61.  subpart 
V.  It  is  EPA's  intention  tnat  facilities 
choosing  to  comply  with  the  CAR  in 
place  of  40  CFR  part  60,  subpart  W  or 
40  CFR  part  61,  subpart  V,  but  which 
are  not  subject  to  the  HON,  would 
comply  wiUi  the  CAR  only  for  the 
equipment  types  subject  to  the 
applicable  parts  60  -nd  61  rules.  For 
example,  the  CAR'S  provisions  for 


additional  equipment  types  covered  by 
the  HON  (for  example,  ^tators)  would 
not  apply  to  sources  referenced  to  the 
CAR  from  40  CFR  part  60.  subpart  W 
only.  This  concept  prevents  equipment 
that  was  not  subject  to  requirements 
under  a  referencing  subpart  from 
becoming  subject  to  those  requirements 
solely  due  to  CAR  implementation. 

Except  for  process  vents,  EPA  decided 
to  provide  the  CAR  as  a  means  of 
compliance  only  for  emission  points 
where  emission  reduction  is  required  by 
the  referencing  subparts.  The 
requirements  for  emission  points  where 
emission  reduction  is  not  required  vary 
widely  and  are  usually  associated  with 
establishing  the  applicability  of  the 
referencing  subpart;  examples  of  these 
requirements  include  records  of  vapor 
pressure  for  stored  liquids,  or  records  of 
the  type  of  liquid  transferred.  These 
records  are  kept  to  show  that  any 
changes  made  have  not  caused  an 
emission  point  to  become  subject  to 
emission  reduction.  Therefore,  with  the 
exception  of  process  vents  as  discussed 
below,  only  emission  points  subject  to 
emission  reduction  under  a  referencing 
subpart  are  eligible  to  comply  with  the 
CAR.  In  addition,  all  efforts  were  made 
to  not  cross  reference  back  and  forth 
from  the  CAR  to  the  referencing 
subparts;  cross  referencing  wouJd  have 
been  necessary  to  consoUdate  the 
requirements  for  emission  points  not 
subject  to  emission  reduction. 

^  exception  was  made  for  process 
vents,  however;  all  process  vents  subject 
to  a  referencing  subpart  can  use  the  CAR 
to  comply.  This  decision  was  made 
because  in  the  process  vent  rules,  the 
applicability  cutoffs  that  determine 
whether  emission  reduction  is  required 
are  very  similar.  The  CAR  incorporates 
the  total  resource  effectiveness  (TRE) 
index  value  calcidation  and  other 
parameters  used  to  determine  whether  a 
process  vent  must  be  controlled, 
monitored,  or  neither. 

B.  Description  of  Amendments 

The  main  pointer  paragraph  in  each 
referencing  subpart  specifies  that  an 
owner  or  operator  may  choose  to 
comply  with  the  CAR  for  all  of  the 
emission  points  that  are  part  of  an  SCU 
and  that  require  control  under  that 
subpart.  Each  main  pointer  paragraph 
specifies  which  requirements  of  the 
referencing  subpart  are  satisfied  by  the 
CAR.  The  pointer  refere  to  the 
apphcability  criteria  so  that  only 
emission  points  subject  to  emission 
reduction  are  eligible  to  comply  wath 
the  CAR,  except  for  the  process  vent 
referencing  subparts,  as  discussed 
above.  The  pointer  paragraph  also 
specifies  the  applicable  subpart  of  the 


CAR.  For  example,  a  referencing  subpart 
applicable  to  storage  vessels  would 
specify  that  40  CFR  part  65,  subpart  C 
can  be  used  to  comply. 

In  40  CFR  part  61,  subpart  BB,  the 
language  clearly  states  that  railcara  and 
tank  tnick  loading  racks  are  eligible  to 
use  the  CAR  for  compliance,  but  marine 
vessel  loading  racks  are  not  eligible.  The 
EPA  decided  not  to  include  marine 
vessel  loading  in  the  CAR,  because,  at 
the  time  the  scope  of  the  CAR  was 
determined,  standards  for  marine 
vessels  were  not  finalized.  (Since  the 
CAR  scope  was  set.  National  Emission 
Standards  for  Marine  Tank  Vessel 
Loading  Operations,  40  CFR  part  63, 
subpart  Y.  were  finalized.)  Also,  the 
rules  for  marine  vessel  loading  racks  are 
different  enough  frt>m  railcar  and  tank 
truck  loading  that  it  was  not  possible  to 
consolidate  these  requirements  with  the 
railcar  and  tank  truck  requirements. 

Also  proposed  in  most  of  the 
referencing  subparts  is  a  new  paragraph 
labeled  "Alternative  means  of  -^ 

compliance — affected  source  basis." 
This  provision  specifies  that  an  owner 
or  operator  may  choose  to  comply  with 
the  CAR  for  emission  points  subject  to 
emission  reduction  under  the  given 
referencing  subparts  that  are  not  part  of 
an  SCU  but  are  located  at  the  same  plant 
site  as  an  SCU  that,  is  complying  with 
the  CAR;  these  are  non-SOC^I  emission 
points  covered  by  a  referencing  subpart. 
This  paragraph  is  not  necessary  for  the 
referencing  subparts  that  apply  solely  to 
the  SOCMI  (40  CFR  part  63,  subparts  G 
and  H,  40  CFR  part  60,  subparts  III, 
NNN,  RRR,  and  W)  because  sources 
subject  to  one  of  these  rules  are,  by 
definition,  always  a  part  of  an  SCU. 

It  should  be  noted  that  the  proposed 
amendments  to  40  CFR  part  61,  subpart 
V  specify  that  if  an  owner  or  operator 
chooses  to  have  equipment  at  a  process 
unit  comply  with  the  CAR  for  a  process 
unit  that  is  not  in  a  SCU  but  that  is 
located  at  the  same  plant  site  as  an  SCU 
complying  with  the  CAR.  then  all  of  the 
equipment  within  that  imit  must 
comply  with  the  CAR.  The  EPA  decided 
that  all  the  equipment  at  a  process  imit 
must  comply  because  it  would  be  too 
confusing  for  implementation  if 
individual  equipment  was  allowed  to 
comply  with  the  CAR. 

The  proposed  additions  to  the 
referencing  subparts  also  specify  that 
the  CAR'S  general  provisions,  40  CFR 
part  65,  subpart  A,  supersede  most  of 
the  provisions  in  the  referencing 
subparts'  general  provisions  (i.e.,  40 
CFR  part  60,  subpart  A,  40  CFR  part  61, 
subpart  A,  and  40  CFR  part  63,  subpart 
A).  The  provisions  of  the  referencing 
subparts'  general  provisions  that  are  not 
superseded  are  Usted.  These  provisions 
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pertain  to  applicabiUty,  reconstruction, 
modification,  and  pre-startup  activities. 
It  is  clarified  that  provisions  which  were 
required  to  be  met  prior  to 
implementing  the  CAR  remain  in  force. 
For  instance,  if  a  Csdlity  was  required 
under  the  referencing  subparts'  general 
provisions  to  conduct  a  performance 
test,  but  the  performance  test  had  not 
been  conducted,  the  facility  would  still 
be  required  to  conduct  the  performance 
test  even  if  it  chooses  to  comply  with 
the  CAR.  The  facility  would  also  be 
subject  to  any  enforcement  action  that 
would  apply  for  not  meeting  the 
requirements  of  the  rule — the  CAR  does 
not  rescind  any  past  obligations. 

The  proposed  amendments  also 
specify  that  opting  to  use  the  CAR  is  an 
"all  or  nothing"  decision  for  the 
regulated  sources  contained  in  an  SCU. 
They  state  that  the  owner  or  operator 
must  also  comply  with  the  CAR  for  all 
emission  points  that  are  part  of  the  SCU 
and  that  are  subject  to  any  of  the 
referencing  subparts.  For  example,  if  an 
owner  or  operator  of  an  SCU  has  storage 
vessels  in  that  SCU  that  are  subject  to 
the  requirements  of  40  CFR  part  60. 
subpart  Kb  (the  NSPS  for  Volatile 
Organic  Liquid  Storage  Vessels),  and 
that  owner  or  operator  decides  to 
comply  with  the  CAR  for  those  storage 
vessels  instead  of  subpart  Kb,  then  all  of 
the  equipment,  process  vents,  transfer 
operations,  or  storage  vessels  that  are 
part  of  that  SCU  must  comply  with  the 
requirements  in  the  CAR. 

Additional  amendatory  language  is 
added  to  subpart  V  of  40  CFR  part  61 
because  certain  sources  are  referred  to 
subpart  V  frtun  40  CFR  part  61,  subparts 
F  and  ).  Subparts  F  and  J  apply  to 
eqmpment  in  vinyl  chloride  or  benzene 
service,  respectively.  Therefore,  the 
proposed  amendments  to  40  CFR  part 
61,  subpart  V  specify  that  ownera  or 
operatore  of  equipment  subject  to  40 
CFR  part  61,  subparts  F  or )  also  may 
choose  to  comply  with  the  CAR.  All  of 
the  proposed  amendments  in  40  CFR 
part  61,  subpart  V  allowing  the  choice 
to  comply  with  the  CAR  would  also 
apply  to  40  CFR  part  61,  subparts  F  and 
)  sources.  These  provisions  include 
choosing  to  comply  with  the  CAR  on  an 
SCU  basis  for  all  equipment  and 
emission  points  at  an  SCU,  and 
choosing  to  comply  with  the  CAR  on  a 
regulated  source  basis  for  equipment  or 
emissicm  points  at  the  same  plant  site  as 
an  SCU  complying  with  the  CAR. 

The  EPA  is  allowing  the  CAR 
compliance  option  for  sources  subject  to 
40  CFR  part  61,  subparts  F  and  ) 
primarily  because  these  subparts  refer 
subject  sources  to  part  61 ,  subpart  V, 
and  these  sources  are  often  part  of 
SCUs.  NoD-SOCMI  soiuces  subject  to 


subparts  F  and  J  can  implement  the 
CAR,  but  only  if  there  is  an  SCU  on  site 
implementing  the  CAR. 

m  addition  to  the  proposed  CAR- 
related  amendments  to  40  CFR  part  60, 
subpart  W  and  40  CFR  part  61,  subpart 

V,  several  other  amendments  to  these 
rules  are  being  proposed  with  today's 
action.  These  additional  proposed 
amendments  are  not  necessary  for 
implementation  of  the  CAR;  rather,  they 
would  update  the  rules  to  reflect  current 
safety  and  clarity  improvements  for 
equipment  leak  rules.  Section  XI  of  this 
preamble  provides  details  on  these 
proposed  amendments. 

VI.  Summary  of  the  Proposed  Rule  and 
Significant  Decisions  in  Rule 
Consolidation 

A.  Basis  for  the  CAR  (Optional 
Implementation) 

The  CAR  is  being  proposed  as  an 
optional  compliance  alternative.  Several 
different  approaches  for  the  CAR  were 
considered,  including  mandatory 
compliance  for  SOCMI  sources  subject 
to  the  consolidated  subparts,  writh 
varying  phase-in  schedules.  Different 
options  were  also  explored  that  allowed 
optional  compUance  for  some  sources 
and  mandatory  for  others.  However,  the 
optional  compliance  approach  reflected 
in  the  proposed  CAR  optimizes  the 
benefits  for  affected  sources  while 
assuring  that  stringency  will  not  be 
compromised.  The  CAR  provides 
significant  benefits  to  sources,  as 
described  in  this  section  and  section  X 
of  this  preamble,  primarily  through 
burden  reduction,  simplification,  and 
clarification.  Implementing  agencies 
will  realize  complementary  benefits  in 
that,  for  sources  complying  with  the 
CAR,  compliance  requirements  will  be 
simplified  and  clarified,  records  and 
reports  will  be  considerably 
consolidated,  and  compliance 
determination  will  be  more  straight- 
forward. Because  both  the  industry  and 
enforcement  personnel  would  be 
dealing  with  a  single  rule  with 
consistent  requirements,  conflicting 
interpretations  and  misunderstandings 
should  be  reduced. 

On  the  other  hand,  despite  the 
potential  benefits  of  the  CAR.  if  EPA 
were  to  make  the  CAR  mandatory,  a 
significant  burden  in  the  short  term 
might  be  created  as  sources  made  the 
transition  to  the  CAR.  The  EPA 
recognizes  that  some  SOCMI  plant  sites 
subject  to  only  one  or  two  of  the 
refeiencing  subparts  would  derive 
limited  or  no  benefit  from  the 
consolidated  rule.  Chemical  plants  with 
a  small  nimiber  of  regulated  emission 
points  (for  example,  a  few  storage  tanks) 


and  a  well-established  compliance  plan 
could  incur  an  added  burden  if  required 
to  become  famiUar  with  and  implement 
the  CAR.  Some  plants  have  data 
handling,  monitoring,  recordkeeping, 
and  reporting  systems  in  place  for  the 
requirements  and  format  of  the  existing 
rules;  the  added  initial  cost  to  comply 
with  the  CAR  could  be  significant 
compared  to  the  benefit.  The  relative 
costs  and  benefits  realized  by  plants 
would  depend  on  several  factors, 
including  the  size  of  the  plant,  the 
number  of  regulations  that  currently 
apply,  the  company's  perception  of 
benefits,  and  long-term  burden 
reductions  that  woidd  accrue  from 
compliance  with  the  CAR. 

In  addition,  if  EPA  wsn  to  make 
compUance  with  the  CAR  mandatory,  it 
would  create  a  conflict  between 
maintaining  current  stringency  levels 
and  striving  for  simplicity  and 
consolidation.  To  avoid  increasing  the 
stringency  of  appUcable  requirements 
for  any  affected  source,  the  CAR  would 
either  have  to  consolidate  at  the  lowest 
common  denominator  (i.e.,  least 
stringent  provisions),  or  consist  of  a 
collection  of  provisions  of  different 
stringencies.  The  former  solution  is 
enviroiunentally  unacceptable,  and  the 
latter  solution  results  in  an  overly 
complex  rule  that  forfeits  many  of  the 
benefits  of  consoUdation. 

In  order  for  the  CAR  provisions  to  be 
at  least  as  stringent  as  the  underlying 
rules  and  to  also  achieve  complete 
consolidation,  it  was  necessary  to  select 
the  most  stringent  of  the  referencing 
subparts  as  the  basis  for  the  CAR.  In  this 
case,  the  HON  was  deemed  to  include 
the  most  stringent  control  options. 
Although  several  other  referencing 
subparts  contain  the  same  control 
requirements  (for  example,  for  process 
vents),  the  HON  provides  additional 
compliance  flexibility  in  many  cases. 
This  flexibiUty  has  been  adopted  in  the 
CAR. 

The  Agency  concluded  that  the 
presumption  of  a  mandatory  CAR  was 
inconsistent  with  a  simplification. 
Sources  can  choose  to  implement  the 
CAR  or  continue  to  implement  the 
imderlying  subparts,  depending  on  their 
situation  and  what  they  see  as  more 
advantageous. 

Enforcement  representatives 
supported  the  simplicity  of  the  CAR 
over  the  numerous  existing  rules.  The 
benefit  to  enforconent  personnel  is  not 
as  great  for  an  optional  CAR  as  it  woidd 
be  for  a  mandatory  CAR,  since  the 
implemraiting  agency  would  still  need 
to  support  implementation  and 
enforcement  of  the  imderlying  rules  as 
well  as  the  CAR.  However,  the 
impl«nentation  burden  will  be  eased  at 
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those  sources  that  choose  the  CAR.  In 
addition,  sources  implementing  the 
CAR  may  increase  their  emission 
reductions  since  the  CAR  will  be  more 
stringent  for  some  emission  points. 

The  EPA  weighed  the  advantages  and 
disadvantages  of  the  various  approaches 
and  concluded  that  an  optional  CAR 
with  one  set  of  requirements  would  be 
the  most  workable  and  acceptable. 

As  the  development  of  the  CAR 
proceeded,  the  provisions  in  each  of  the 
referencing  subparts  were  carefully 
assessed  for  relative  stringency  as  well 
as  for  the  relative  merits  of  the  language 
and  presentation  of  the  requirements. 
The  EPA  concluded  that  the  HON 
provided  the  best  starting  point  for 
developing  consolidated  provisions  for 
the  CAR  as  an  optional  compliance 
mechanism.  The  HON  was  promulgated 
in  1994  (with  several  subsequent 
amendments)  and  reflects  an  improved 
understanding  of  control  approaches  for 
the  SOCMI.  Furthermore,  the  control 
provisions  of  the  HON.  in  general, 
represent  the  most  stringent  and 
comprehensive  pollution  control 
requirements  of  the  referencing  subparts 
consolidated  in  the  CAR.  Therefore, 
they  provide  the  most  appropriate  level 
of  control  for  the  CAR,  given  EPA's 
objective  of  not  compromising 
stringency  in  consolidation.  In  addition, 
where  the  HON  and  another  subpart 
apply  to  the  same  emission  point,  the 
HON  requirements  generally  override 
those  of  the  other  subpart,  with  some 
exceptions. 

Over  the  years  during  which  the 
referencing  subparts  were  promulgated, 
EPA  and  the  SOCMI  have  continuously 
enhanced  their  understanding  of 
emission  control  technology  for  SOCMI 
sources.  Development  of  the  HON 
benefitted  from  this  enhanced 
understanding  and  from  significant 
industry  input  regarding  the  operation 
of  SOCMI  facilities.  Because  the  HON 
was  developed  to  reflect  a  refined 
approach  to  regulating  the  SOCMI,  it 
reflects  substantial  burden  reduction, 
clarity  of  language,  and  flexibility  in 
compliance  options. 

The  EPA  strives  to  continually  reduce 
the  compUance  burden  associated  with 
regulations  promulgated  under  the  Act. 
As  both  EPA  and  State  agencies  have 
gained  experience  with  and 
understanding  of  compliance  and 
enforcement  issues,  EPA's  regulatory 
approaches  have  evolved  to  incorporate 
more  streamlined  and  flexible 
compliance  approaches.  The  HON 
provisions  include  many  elements  of 
flexibility  that  substantially  reduce  the 
compliance  burden.  The  HON  language 
also  makes  explicit  many  requirements 
that  are  implied  in  the  other  referencing 


subparts.  Such  clarifications  promote 
consistent  compliance  and  enforcement 
and,  in  some  cases,  constitute  a  burden 
reduction  by  eliminating  guesswork  and 
uncertainty. 

While  the  HON  reflects  an  updated 
approach  to  SOCMI  regulation,  many  of 
the  basic  elements  of  the  referencing 
subparts  are  still  very  similar  to  the 
HON.  For  storage  vessels,  the  provisions 
in  40  CFR  part  60,  subpart  Kb  and  40 
CFR  part  61,  subpart  Y  are  very  similar 
to  the  corresponding  HON  provisions 
(40  CFR  part  63,  subpart  G).  The  most 
significant  difierences  among  storage 
vessel  provisions  occur  between  the 
HON  and  40  CFR  part  60,  subpart  Ka. 
However,  there  are  markedly  fewer 
sources  subject  to  subpart  Ka  than  to  the 
other  storage  vessel  subparts 
consolidated. 

Likewise,  the  HON's  provisions  for 
process  vents  are  very  similar  to  those 
in  all  of  the  consolidated  process  vent 
rules.  In  fact,  the  performance  standards 
are  virtually  the  same  across  all 
consolidated  process  vent  regulations. 
The  CAR'S  provisions  for  transfer 
operations  consolidate  40  CFR  part  61, 
subpart  BB  and  the  HON  transfer 
operation  provisions  (40  CFR  part  63. 
subpart  G).  The  HON  provisions  provide 
increased  compliance  flexibility  over 
subpart  BB  wiUiout  compromising 
stringency. 

Equipment  leak  provisions  in  the  CAR 
are  also  based  on  the  HON  language  but 
include  some  significant  improvements. 
These  improvements  do  not  change 
stringency  but  enhance  the  simplicity, 
clarity,  and  "user-friendliness"  of  the 
provisions.  Subpart  G  of  the  CAR,  the 
closed-vent  system  and  control  device 
provisions,  represents  a  different 
approach  to  the  order  and  presentation 
of  regulatory  requirements.  While  the 
CAR  subpart  G  is  based  on  the  HON's 
language,  its  organization  and  structure 
are  diflerent  in  that  the  closed-vent 
system  and  control  device  requirements 
for  all  emission  points  (i.e.,  storage, 
transfer,  process  vents,  and  equipment 
leaks)  with  associated  closed-vent 
system  and  control  devices  are  all 
presented  in  one  consolidated  subpart. 

While  the  HON  has  provided  a  good 
starting  point  for  the  CAR,  the 
consolidation  effort  included  substantial 
modification  to  some  of  the  HON 
language  as  well  as  important  additions 
and  deletions.  Many  of  the 
modifications  are  clarifications  of  HON 
language  or  changes  that  incorporate 
CAR  terminology.  All  provisions  in  each 
of  the  referencing  subparts  were 
assessed  and  compared  for 
consolidation.  In  some  cases,  language 
from  a  referencing  subpart  other  than 
the  HON  was  deemed  more  appropriate 


for  the  CAR  The  following  sections  of 
this  preamble  (VI.B  throu^  VI.H) 
provide  a  detailed  description  of  each 
subpart  of  the  CAR  and  the  significant 
decisions  regarding  (1)  changes  to  HON 
langiiage,  and  (2)  the  ramifications  of 
using  the  HON  language  for  sources 
referenced  &t>m  40  CFR  parts  60  and  61. 
Also  noted  are  instances  where  language 
from  referencing  subparts  other  than  the 
HON  is  used. 

B.  General  Provisions 

The  part  65  general  provisions 
consoUdate  the  general  provisions 
applicable  to  SOCMI  sources  bom 
subparts  A  of  40  CFR  parts  60, 61 .  and 
63.  In  addition,  provisions  in  the  HON. . 
40  CFR  part  63  subparts.  F  and  G,  that 
are  general  in  nature  are  also 
consolidated  in  the  part  65  general 
provisions.  These  particular  provisions 
are  designated  in  the  HON  as  overriding 
the  corresponding  requirements  in  the 
part  63  general  provisions.  These 
overriding  provisions  apply  to  SOCMI 
sources  and  therefore  were  consolidated 
in  the  proposed  CAR  general  provisions. 
(The  HON  overrides  are  listed  in  table 
3  of  40  CFR  part  63.  subpart  F). 

The  consolidated  general  provisions 
focus  on  administrative  aspects  and 
broad  requirements  that  are  generally 
applicable  to  all  sources  complying  with 
the  CAR,  such  as  definitions,  operation 
and  maintenance  requirements,  general 
recordkeeping  and  reporting 
procedures,  and  compliance 
determination.  Also  included  are 
administrative  provisions  concerning 
availability  of  information,  state 
authority,  delegation,  dmunvention, 
addresses  for  report  submittal,  and 
incorporation  by  reference.  Although 
the  general  provisions  to  the  referencing 
subparts  contain  provisions  regarding 
add-on  control  equipment,  testing,  and 
monitoring,  these  types  of  requirements 
are  consolidated  in  the  CAR's  subpart  G 
as  described  in  section  UI.B  of  this 
preamble. 

Consolidated  general  provisions  for 
the  CAR  eliminate  much  of  the 
complexity  of  the  general  provisions  to 
the  HON.  In  the  CAR  general  provisions, 
an  "override"  table  for  general 
provisions,  such  as  that  in  the  HON,  is 
not  necessary,  since  all  applicable 
provisions  have  been  brought  into,  or 
are  referenced  in,  the  CAR.  All  of  the 
applicable  provisions  that  are  general  in 
nature  are  contained  in  one  CAR 
subpart,  eliminating  the  complexity 
inherent  in  the  HON  where  general 
requirements  are  contained  in  three 
different  subparts  (40  CFR  part  63 
subparts  A,  F,  and  C).  Non-applicable 
requirements  have  been  eliminated.  For 
example,  no  continuous  emissions 
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monitoring  system  (CEMS).  opacity,  or 
paiticiilate  matter  provisions  are 
included  in  the  CAR  since  they  are  not 
applicable,  thus  reducing  the  amount  of 
text  that  must  be  read  and  understood. 

Although  every  effort  has  been  made 
to  make  the  CAR  a  stand-alone  rule,  as 
noted  in  section  FV  above,  there  are 
certain  requirements  in  the  general 
provisions  to  the  referencing  subparts 
that  are  not  addressed  in  part  65  and 
that  still  remain  applicable  to  sources 
complying  with  the  CAR.  Requirements 
dealing  with  pre-startup  activities, 
applicability,  modification,  and 
reconstruction  are  still  governed  by  the 
underlying  general  provisions  in  40  CFR 
parts  60. 61.  and  63.  The  part  65  general 
provisicms  include  a  table  (table  1  of  40 
CFR  part  65.  subpart  A)  specifying  the 
paragraphs  and  sections  in  eadi  part's 
geneiral  provisions  that  still  apply  to 
sources  complying  with  the  CAR.  Since 
the  CAR  does  not  alter  the  applicability 
of  any  of  the  underlying  subparts,  these 
general  provisions  regarding 
applicability  must  also  remain 
applicable. 

m  addition,  owners  and  operators 
who  choose  to  comply  with  the  CAR  are 
still  obligated  to  fulfill  requirements 
that  applied  while  they  were  complying 
with  a  referencing  subpart.  For  example, 
if  a  fedlity  is  required  by  a  referencing 
subpart  to  complete  a  performance  test, 
opting  to  comply  with  the  CAR  does  not 
remove  the  requirement  to  conduct  a 
performance  test  or  protect  the  source 
from  enforcement  actions  for  not 
completing  the  test. 

Discussion  in  the  following 
paragraphs  highlights  the  primary 
difierences  between  the  general 
provisions  for  the  proposed  CAR  and 
those  for  the  referencing  subparts. 

Applicability 

Regulated  soiuces  may  comply  with 
the  CAR  only  if  they  are  subject  to  one 
of  the  referencing  subparts  and  are 
specifically  referenced  to  part  65. 
Further  discussion  of  eligibility  to 
comply  with  the  CAR  and  how  the 
eligiDility  is  presented  in  the  referencing 
subparts  is  contained  in  sectimis  rV.A 
and  V  of  this  preamble,  respectively. 

The  applicability  provisions  also 
include  requirements  for 
implementation  of  the  CAR.  An 
implementation  schedule  is  required 
and  must  be  established  either  through 
a  title  V  permit  application  or  permit 
modification  for  title  V  sources,  or  in 
the  Initial  Notification  of  Part  65 
Applicability  iot  non-title  V  sources.  In 
either  case,  the  implementation 
schedule  can  not  extend  for  more  than 
3  years,  and  the  provisions  prohibit  any 
gaps  in  compliance  between  complying 


with  the  referencing  sulq[>art  and 
implementing  the  CAR.  A  maximum  of 
a  3-year  implementation  period  is 
allowed  because  there  will  be  some 
facilities  that  will  need  time  to  install 
equipment  or  otherwise  prepare  for 
compliance  with  the  CAR  for  some 
individual  emission  points.  In  these 
cases,  the  fecility  can  begin  taking 
advantage  of  many  of  the  burden 
reductions  by  complying  with  the  CAR 
for  most  emission  points  while 
preparing  for  compliance  for  a  few 
emissicn  points.  "Hiese  few  emission 
points  would  continue  to  comply  with 
the  appropriate  referencing  subpart. 
Many  fedlities  will  be  able  to  comply 
with  the  CAR  with  few  adjustments  or 
additions  at  their  fecility.  and  a  3-year 
implementation  schedule  will  not  be 
necessary. 

As  described  above  in  section  IV.A. 
new  sources  that  become  subject  to  a 
referencing  subpart  must  consult  the 
applicability  provisions  in  that 
rererendng  subpart  to  determine 
eligibility  to  comply  with  the  CAR.  New 
regulated  sources  (for  example,  storage 
vessels  or  distillation  vents)  that  are  part 
of  an  SCU  that  is  complying  with  the 
CAR  would  also  have  to  comply  with 
the  CAR.  or  the  entire  SCU  (including 
the  new  regulated  source)  would  have  to 
opt  not  to  comply  with  the  CAR.  For 
new  sources  choosing  upon  startup  to 
comply  with  the  CAR  instead  of  the 
applloble  referencing  subpart,  the 
iinplementation  date  is  at  initial  startup. 

The  proposed  CAR  also  provides  for 
owners  or  operators  dedding  to  no 
longer  comply  with  the  CAR  and  to 
comply,  instead,  with  the  applicable 
referencing  subp8rt(s).  Title  V  soiut»s 
must  propose  a  transition  date  in  a  title 
V  permit  amendment;  non-Title  V 
sources  may  propose  a  transition  date  in 
a  periodic  report  or  in  a  separate  notice. 
Tha  provisions  requiring  compliance  on 
an  SCU  basis  would  still  apply,  and 
OMmere  or  operators  must  make  the 
transitirai  to  the  referencing  subparts  for 
an  entire  SCU,  not  for  individual 
emission  points.  The  transition  must 
ensure  that  no  gaps  in  compliance 
oociir.  the  SCU  must  be  in  fiill 
compliance  at  all  times  with  either  the 
CAR  at  the  applicable  referencing 
subparts. 

Definitions:  General 

The  CAR  consolidates  the  definitions 
from  the  12  referencing  subparts.  40 
CFR  part  63.  subpart  F  and  the  general 
provisions  of  40  CFR  parts  60. 61.  and 
63  into  one  definition  section.  In 
developing  the  definitions  for  the  CAR. 
EPA  assessed  all  of  the  definitions  in 
the  referencing  subparts  and  all  of  the 
definitions  in  the  applicable  general 


provisions.  Many  terms  defined  in  the 
CAR  have  been  defined  in  one  or  more 
of  these  subparts.  In  some  cases.  sU^t 
variations  exist  in  definiticms  for  which 
no  substantive  difiiarence  was  intended. 
The  EPA  recognized  that  multiple 
definitions  for  the  same  term  or  phrase 
has  led  to  confusion  in  the  past. 
Therefore,  a  single  set  of  definitions  was 
developed  for  implonenting  the  CAR 
and  is  included  in  the  proposed  general 
provisions. 

Since  the  HON  language  provides  the 
basis  for  the  CAR,  the  HON  definitims 
are  used  in  the  CAR  for  most  terms. 
HoMrever,  definitions  have  been  added 
or  modified  in  the  CAR  for  several 
reasons.  New  terms  have  been  defined 
either  to  reduce  wordiness  and 
redundant  language,  or  to  designate  a 
single  term  to  replace  many  similar 
terms  from  all  the  referencing  subparts. 
In  some  cases,  definitions  from  the  HON 
have  been  modified  to  improve  clarity 
or  to  make  requirements  more  expUdt. 
A  few  terms  in  the  CAR  are  taken  from 
referencing  subparts  other  than  the 
HON. 

The  goal  of  consolidating  definitions 
in  the  CAR  general  provisions  was  to 
provide  clear  definitions  and  to  avoid 
using  difiiarent  words  to  mean  the  same 
thing.  The  more  recent  SOCMI  rules 
elaborate  on  definitions  to  avoid  _ 

misinterpretation  or  implementation 
problems  that  arose  in  earlier  rides.  The 
newer  definitions  expand  and  eluddate, 
but  they  do  not  change  the  original 
intent  of  the  rule.  The  more  significant 
definiticm  changes  and  additions  are 
noted  as  follows. 

Definitions:  New 

Several  terms  not  defined  in  any  of 
the  referencing  subparts  or  their  general 
provisions  are  introduced  in  the  CAR. 
Some  of  these  tenns  incorporate 
important  concepts  that  need  to  be 
defined  tat  the  CAR;  these  indude  the 
following. 

A  new  definition  for  "empty  or 
emptying"  for  storage  vessels  was  added 
for  clarification.  This  definition  helps  to 
clarify  when  a  storage  vessel  is 
considered  empty.  La  particular, 
lowering  the  stored  Uquid  level  so  that 
a  floating  roof  rests  (»  its  l^s,  as 
necessitated  by  ncmnal  operations,  is 
not  considered  emptying.  Further 
discussion  of  issues  assodated  with  the 
emptying  of  storage  vessels  is  presented 
in  tne  Storage  Vessel  section  of  this 
preamUe  (secticm  VI.C). 

A  new  definition  for  "low  throughput 
transfiBr  racks"  was  added  to  clarify 
requirements  for  these  racks  that  are 
subjed  to  the  dosed-vent  systems  and 
control  device  requirements.  Low 
throughput  transfer  ndks  require  a 
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design  evaluation,  while  high 
throughput  transfer  racks  require  a 
performance  test. 

The  term  "closed- vent  system 
shutdown"  was  added  to  the  CAR  to 
distinguish  a  shutdovm  affecting  a 
closed-vent  system  from  a  shutdown 
affecting  a  process  unit.  Different 
requirements  apply  for  process  unit 
shutdowns  and  for  closed-vent  system 
shutdowns,  and  the  two  terms  therefore 
need  to  be  distinguished. 

Several  new  terms  were  added  to  the 
CAR  to  provide  a  single  general  term  to 
replace  several  different  terms  used  in 
the  referencing  subparts.  These  include 
the  following. 

Definitions  for  "regulated  material." 
"in  regulated  material  service,"  and 
"regulated  source"  were  created  for  the 
CAR  to  generalize  the  pollutant  [volatile 
organic  compounds  TVCXZ),  total  organic 
compounds  (TOG),  hazardous  air 

!>ollutants  (HAP),  etc.]  and  the  source 
affected  facility,  affected  source,  etc.) 
being  regulated.  The  referencing 
subparts  specify  the  regulated 
pollutant(s)  and  define  the  source, 
either  in  the  title  of  the  standard  or  in 
the  applicability  provisions  prior  to 
referring  sources  to  the  CAR.  Therefore, 
while  the  term  used  in  the  CAR  is  new, 
pollutants  and  sources  regulated  in  the 
referencing  subparts  do  not  change  in 
the  CAR. 

"Process  unit"  and  "process  vent"  are 
defined  in  the  CAR  to  encompass  the 
definitions  from  all  of  the  referencing 
subparts.  The  definition  of  "process 
unit"  includes  the  equipment  specified 
by  the  definition  of  "chemical 
manufacturing  process  unit"  in  the 
CAR.  The  CAR  also  provides  a 
definition  for  the  "process  unit"  which 
is  to  be  used  when  there  is  no  definition 
for  the  term  in  the  referencing  sub{>art. 

"SOCMI  CAR  Unit"  was  added  to  the 
CAR  definitions  to  describe  the 
boundary  of  the  entity  subject  to  the 
CAR.  A  detailed  discussion  concerning 
SCUs  is  included  in  section  IV.B  of  this 
preamble. 

Other  new  terms  were  defined  in  the 
CAR  to  reduce  wordiness  or 
redundancy.  A  new  definition  for 
"control  system"  was  added  to  simplify 
language  referring  to  control  devices 
and  their  associated  closed-vent  system. 
A  control  system  is  simply  the 
combination  of  a  closed-vent  system 
and  a  control  device.  Using  a  single 
term  to  include  both  closed-vent 
systems  and  control  devices  simplifies 
the  language. 

Three  new  definitions  were  added  to 
describe  internal  and  external  floating 
roof  failures:  "failure,  EFR".  "failure. 
IFR  type  A",  and  "failure.  IFR  type  B." 
Two  new  definitions  were  added  to 


describe  which  process  vents  require 
monitoring  and  which  ones  do  not: 
"Group  2A  process  vents"  and  "Group 
28  process  vents."  Adding  these 
definitions  avoids  having  to  repeat 
lengthy  text  describing  the  specific 
floating  roof  failures  or  the  two  types  of 
Group  2  process  vents  each  time  they 
are  referred  to  in  the  regulation. 

Definitions:  Modified  HON  Definitions 

Many  of  the  definitions  incorporated 
from  the  HON  have  been  modified, 
primarily  for  clarity  of  language  or  to 
specify  the  particular  t)rpes  of  emission 
points  (for  example,  equipment  leaks)  to 
which  a  term  applies.  The  modifications 
to  the  HON  definitions  are  described  as 
follows. 

To  comply  with  the  HON  process  vent 
requirements,  an  owner  or  operator  has 
several  compliance  options,  one  of 
which  is  to  collect  and  route  process 
vent  emissions  to  a  control  device. 
There  are  two  broad  categories  of 
control  devices,  combustion  devices 
(such  as  a  boiler  or  incinerator)  and 
recapture  devices  (such  as  a  condenser 
or  absorber).  Absorbers,  condensers,  and 
carbon  adsorbers  are  often  used  as 
recovery  devices  designed  to  return 
recovered  material  to  the  process;  if  the 
recovered  material  from  these  devices  is 
disposed  of.  then  the  device  qualifies  as 
a  recapture  device  and  can  be  used  as 
a  control  device. 

The  HON  contains  similar  definitions 
for  "control  device"  in  both  subparts  F 
and  G.  The  CAR  definition  is  based  on 
the  HON  definitions,  which  include 
language  stating  that  for  process  vents  in 
general,  a  product  recovery  device  can 
not  be  used  as  the  control  device  if  the 
owner  or  operator  is  complying  by 
routing  emissions  to  a  control  device. 
Recovery  devices  are  equipment 
normally  used  for  the  purpose  of 
recovering  chemicals  for  hiel  value,  use. 
reuse,  or  for  sale;  control  devices,  on  the 
other  hand,  are  equipment  that  reduce 
emissions  of  regulated  material  to  the 
atmosphere  through  combustion  or 
some  other  means. 

The  CAR  includes  additional 
language  in  the  control  device  definition 
clarifying  that  some  particular  recovery 
devices  can  be  considered  control 
devices.  This  requirement  is  the  same  in 
the  HON,  however,  the  HON  does  not 
clarify  it  in  the  control  device 
definition.  In  summary,  a  recovery 
device  is  allowed  to  be  considered  a 
control  device  for  process  vents  if  (1)  it 
was  installed  prior  to  1993,  (2)  it  is  the 
last  recovery  device  before  venting  to 
the  atmosphere,  (3)  it  is  capable  of 
meeting  the  98  percent  reduction 
standard,  but  it  is  not  capable  of 
achieving  the  20  parts  f>er  million  (ppm) 


standard,  and  (4)  the  recovery  device 
must  comply  with  control  device 
requirements  if  the  recovered  material  is 
disposed.  The  use  of  recovery  devices 
with  process  vents  is  further  discussed 
In  section  VI.E  of  this  preamble. 

In  the  definition  of  "equipment."  the 
CAR  Includes  new  language  clarifying 
that  the  definition  applies  only  to 
equipment  leak  provisions.  The  word 
"equipment"  is  used  in  a  more  general 
sense  in  other  subparts. 

The  CAR  definition  of  malfunction 
differs  from  the  HON  in  that  it  includes 
monitoring  equipment  as  equipment  to 
which  the  malfunction  provisions 
apply.  The  HON  definition  of 
malfunction  incudes  air  p>ollution 
control  equipment,  process  equipment, 
or  a  process,  but  does  not  include 
monitoring  requirement. 

In  the  definition  of  "open-ended  valve 
or  line,"  the  reference  in  the  HON 
definition  to  "pressure  relief  valves" 
was  changed  to  simply  "relief  valves" 
since  it  is  Intended  to  also  include  relief 
valves  that  do  not  necessarily  relieve 
pressure. 

The  definition  of  "organic  monitoring 
device"  is  taken  from  the  HON  but  has 
been  modified  to  clarify  that  an  organic 
monitoring  device  can  be  used  at 
locations  other  than  at  an  exiting 
recovery  device. 

Process  heatere  and  boilers  both  are 
types  of  enclosed  combustion  devices. 
General  requirements  for  enclosed 
combustion  devices,  as  well  as  specific 
requirements  for  process  heatere  versus 
boilers,  are  contained  in  the  CAR.  When 
comparing  the  process  heater 
definitions  in  the  referencing  subparts 
confusion  exists  as  to  which  enclosed 
combustion  devices  areprocess  heatere 
and  which  are  boilera.  Tne  "process 
heater"  definition  in  the  CAR  is  based 
on  the  HON  definition,  but  the  phrase 
"enclosed  combustion"  is  added  for 
clarity.  In  addition,  the  CAR  adds 
language  specifically  including  heating 
water  as  a  secondary  function  of  a 
process  heater.  The  HON  definition 
could  have  been  interpreted  to  exclude 
heating  water  as  a  function  of  process 
heaters. 

In  the  CAR.  the  HON  definition  of 
"recapture  device"  was  modified  to 
clarify  that,  for  purposes  of  monitoring, 
recordkeeping,  and  reporting,  recapture 
devices  are  subject  to  the  same 
provisions  as  recovery  devices.  The 
same  sentence  was  added  to  the 
definition  of  "recovery  device"  to 
reinforce  this  clarification. 

The  definitions  of  "repair"  and  "first 
attempt  at  repair"  are  very  similar  to  the 
HON  definitions  but  were  modified  in 
the  CAR  to  clarify  that  the  definitions 
apply  to  equipment  leak  requirements 
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and  not  to  other  emission  points  such  as 
storage  vessels. 

Similarly,  the  definition  of  "set 
pressure"  is  bom  the  HON  subpart  H 
but  is  clarified  in  the  CAR  to  specify 
that  it  applies  only  to  equipment  leak 
provisions. 

"Routed  to  a  process  or  route  to  a 
process"  is  defined  as  it  is  in  the  HON 
subfiart  H.  except  that  in  the  CAR  the 
phrase  "by  hard-piping  or  a  closed-vent 
system"  is  deleted.  Emissions  vented  to 
a  process  are  not  considered  to  be 
vented  through  a  closed-vent  system 
and  therefore  are  not  subject  to  the 
closed-vent  system  requirements.  This 
change  is  made  for  clarification  and 
consistency  with  the  CAR'S  use  of  the 
closed-vent  system  terminology,  and  it 
does  not  affect  the  intent  or  the 
regulatory  requirements.  Striking  "by 
hard-piping"  allows  flexibility  in  the 
types  of  equipment  (i.e..  ductwork)  that 
can  be  used  to  route  to  a  process. 

The  CAR'S  definition  oT  "closed-vent 
system"  is  taken  from  the  definition  in 
subpart  G  of  the  HON,  but  changes  were 
also  made  to  this  definition  to  help 
clarify  which  equipment  is  Included  in 
a  closed-vent  system  and,  therefore, 
subject  to  the  closed-vent  system 
requirements.  The  CAR  definition  of 
closed-vent  system  excludes  systems 
that  transport  gas  or  vapora  back  to  a 
process.  Under  the  CAR.  a  closed-vent 
system  is  a  system  routing  vapora  to  a 
control  device;  piping  that  routes  vapora 
back  to  a  process  is  not  considered  a 
closed-vent  system.  The  CAR  definition 
of  "closed-vent  system"  also  has 
additional  language  added  to  exclude 
vapor  collection  systems  that  are  part  of 
a  tank  truck  or  rail  car.  and  to  clearly 
describe  where  the  system  begins  on 
transfer  racks.  It  should  be  noted  that 
the  phrase  "open  to  the  atmosphere" 
does  not  include  air  or  inert  gas  intakes 
for  systems  where  gas  make-up  Is 
needed  to  prevent  pulling  a  vacuum. 

The  CAR  definition  of  "run"  for  a 
performance  test  combines  the 
definitions  from  the  general  provisions 
of  40  CFR  parts  60. 61,  and  63.  As  such, 
it  adds  language  to  the  HON  definition 
clarifying  tiiat  a  run  may  be  either 
intermittent  or  continuous,  within  the 
limits  of  Rood  engineering  judgement. 

Tlie  dennition  "temperature 
monitoring  device"  is  changed  in  the 
CAR  to  require  an  acouacy  of  ±1.2 
degrees  Celsius,  as  opposed  to  ±0.5 
degrees  Cebius  in  the  HON.  The  EPA 
believes,  based  on  investigations 
undertaken  in  this  effort,  that 
temperature  monitoring  devices  with 
the  ±1.2  degrees  Celsius  acciuacy  are 
more  widely  available,  are  in  place  at 
more  plant  sites,  and  are  adeqiiate  for 
demonstrating  compliance. 


The  definition  of  "total  resource 
effectiveness  index  value  or  TRE  index 
value"  as  defined  in  the  HON  was 
modified  in  the  CAR  to  better  describe 
the  purpose  of  the  index  This  modified 
definition  is  considered  more  useful  for 
compliance  purposes. 

The  definition  of  "total  organic 
compounds"  is  similar  to  the  definitions 
in  the  referencing  subparts.  One  aspect 
of  the  definition,  however,  could  not  be 
consolidated.  Total  organic  compounds, 
or  TOC,  is  a  term  in  the  TRE  index  value 
equations.  As  discussed  in  more  detail 
under  the  process  vent  section  (see 
section  VI.D),  the  TRE  index  value 
determination  cannot  be  consolidated 
because  of  the  difiierent  approaches 
presented  in  the  HON  and  the  non-H(^ 
process  vent  referencing  subparts.  To 
maintain  the  necessary  distinction  for 
TRE  index  value  determinations,  the 
TOC  definition  in  the  CAR  states  that, 
for  the  non-HON  referencing  subparts, 
TOC  does  not  include  compounds  "that 
the  Administrator  has  determined  do 
not  contribute  appreciably  to  the 
formation  of  ozone." 

A  few  definitions  in  the  CAR  are 
taken  from  referencing  subparts  other 
than  the  HON  because  the  terms  are  not 
defined  in  the  HON.  These  Include,  for 
example,  "distance  plef»"  from  40  CFR 
part  60.  subpart  W  and  "stuffing  box    . 
pressure"  from  40  CFR  part  61.  subpart 
V.  These  are  useful  terms  in  the  CAR 
and  definitions  for  them  are  considered 
helpful  for  understanding  equipment 
leak  provisions. 

As  HON  definiticms  were 
incorporated  into  the  CAR.  some  editing 
was  required  to  remove  references  to 
specific  provisions  in  the  HON. 
Generally,  the  references  to  HON 
provisions  were  edited  to  refer  to  the 
corresponding  provision  in  the  CAR,  or 
in  some  cases,  the  definitions  were 
edited  to  incorporate  the  meaning  or 
context  of  the  referenced  provision.  For 
example,  a  definition  for  "initial 
startup"  has  been  developed  for  the 
CAR  to  specify  the  point  of  initial 
startup  for  various  cases  and  situations. 
This  definition  encompasses  all  of  the 
different  situations  described  in  the 
referencing  subparts  that  entail  an 
"initial  startup."  These  include  new  or 
reconstructed  sources  as  well  as  certain 
specified  additions  or  changes  not 
defined  by  the  referencing  subparts  as  a 
new  source.  The  CAR  definition  of 
"initial  startup"  Incorporates  the 
description  of  additions  and  changes 
from  §  63.100(1)  and  (m)  of  the  HON  that 
would  trigger  an  "initial  startup." 


Definitions:  Changes  to  Definitions  of  40 
CFR  Parts  60  and  61 

The  use  of  HON  definitions  as  the 
basis  for  the  CAR  implies  changed 
definitions  for  sources  referred  from  the 

other  referencing  subparts.  In  general, 

these  differences  do  not  ccmstitute 
substantive  changes  to  the  rufe,  but 
provide  Improvements  in  clarity  and 
simplification  of  requirements.  For 
example,  some  of  the  CAR  terms,  while 
not  defined  in  the  part  60  and  61 
referencing  subparts  or  their  general 
provisions,  are  used  in  their  regulatcwy 
language  (for  example,  initial  startup). 
Other  terms  defined  in  the  CAR 
introduce  new  concepts  that  were  not 
needed  in  the  part  60  and  61  referencing 
subparts.  For  example,  the  CAR 
provides  new  means  of  compliance  such 
as  fuel  gas  systems  and  vapor  balancing 
systems;  therefore,  these  temu  are 
defined  in  the  CAR.  However,  most  of 
the  differences  in  definitions  between 
the  CAR  and  the  non-HON  referencing 
subparts  result  from  the  CAR 
incorporating  a  HON  definition  that  is 
different  from  the  corresponding  non- 
HON  definlticm.  The  more  significant 
definition  changes  relative  to  the  noo- 
HON  referencing  subparts  are  as 
follows. 

The  CAR  Incorporates  the  HON 
definition  of  "alternative  test  method" 
which  requires  that  alternative  test 
methods  be  validated  using  Method  301 
of  appendix  A  of  40  CFR  part  63. 
MeUiod  301  validation,  a  mora  recenUy 
developed  approach  unavailable  to 
older  rules,  is  not  required  by  the  non- 
HON  referencing  subparts,  llie  EPA 
now  uses  Method  301  to  validate 
proposed  alternative  test  methods. 
Therefore,  requiring  its  use  by  the 
regulated  source  simply  ensures 
consistency  in  evaluating  alternative 
methods,  and  will  codify  what  is 
already  being  done. 

In  40  CFR  part  60.  subpart  DDD  and 
40  CFR  subpart  61,  subpart  BE,  the 
definition  of  "car  seal"  includes  the 
regulatory  requirement  to  replace  a 
broken  car-seal  with  a  new  seal.  In 
general,  definitions  are  not  appropriate 
locations  for  enforceable  requirements. 

Therefore,  the  CAR  adopted  the 

definition  from  the  HON  and  40  CFR 
part  60.  subpart  RRR.  The  requirement 
for  replacing  broken  car-seals  is 
included  in  the  closed-vent  system 
provisions  of  subpart  G  of  the  CAR. 

The  CAR'S  definition  of  "closed-vent 
system"  is  taken  from  the  definition  in 
subpart  G  of  the  HON  but  has  additional 
language  added  to  exclude  vapor 
collection  systems  that  are  part  of  a  tank 
truck  or  rail  car.  and  to  clearly  describe 
the  system  boimdaries  far  transfer  iwdk^ 
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The  CAR  definition  differs  from  those 
found  in  40  CFR  part  60,  subparts  m, 
NNN,  and  RRR  with  respect  to  this 
clarification  for  vapor  systems. 

The  CAR  includes  the  definition  of 
"continuous  parameter  monitoring 
system"  from  part  63.  This  term 
replaces  the  "monitoring  device" 
definition  in  part  60  and  is  used  for 
consistency:  it  does  not  constitute  a 
change  in  mooitarins  requirements. 

The  CAR'S  definition  of  "connector" 
is  taken  from  the  HCW  and  explicitly 
excludes  certain  types  of  connectors 
that  are  included  under  the  definitions 
of  "connector"  in  40  CFR  part  60. 
subpart  W  and  40  CFR  put  61  subpart 
V.  The  CAR  excludes  joined  fittings  that 
are  welded  completely  around  the 
drcumfBience  and,  for  purposes  of 
recordkeeping  and  reporting, 
inaccessible  fittings  and  ceramic  or 
ceramic  lined  fittings. 

"Halogenated  vent  stream  at 
halogenated  stream"  is  defined  in  40 
CFR  part  60,  subparts  m.  NNN,  and  RRR 
basea  on  parts  per  million  by  volume 
(ppmv)  of  halogenated  compounds  in 
the  stream  (20  ppmv  or  greater).  The 
CAR  incorporates  the  HON  definition, 
which  defines  a  halogenated  stream  on 
the  basis  of  mass  emission  rate  of 
halogen  atoms  (0.45  kilograms  per 
hour).  Further  discussion  of  issues 
associated  with  determination  of 
halogenated  vent  streams  is  included  in 
section  VI.D  of  this  preamble. 

The  CAR  definition  of  "liquids 
dripping"  is  taken  from  the  HON 
subpart  H.  It  is  more  explicit  than  the 
definitions  in  40  CFR  part  60,  subpart 
W  and  40  CFR  part  61,  subpart  V  in 
that  it  includes  examples  of  what 
constitutes  indications  of  liquids 
dripping. 

"nocess  unit  shutdown"  is  defined  in 
all  of  the  referencing  subparts  for 
equipment  leaks.  The  CAR  uses  the 
definition  bom  the  HON  subpart  H, 
which  differs  from  the  other  referencing 
subparts  in  clarifying  when  a  process 
unit  shutdown  has  occurred.  The  CAR 
definition  explicitly  states  that  a  process 
unit  shutdown  has  occurred  only  when 
(1)  the  shutdown  is  planned,  (2)  it 
occurs  under  appropriate  safety 
constraints,  and  (3)  repairs  can  be 
effected.  Furthermore,  a  "process  unit 
shutdown"  has  not  occurred  if  the 
shutdown  is  (1)  unplanned,  and  (2)  lasts 
for  too  short  a  time  for  process  material 
to  be  cleared  frt>m  the  process  unit,  and 
results  in  greater  emissions  than  would 
occur  with  delay  of  repair. 

The  CAR  definitions  of  certain  control 
devices  include  several  changes  relative 
to  the  referencing  subparts,  llie  basic 
definition  of  "boiler"  is  similar  across 
all  the  process  vent  referencing 


subparts.  However,  the  definition  in  40 
CFR  part  60,  subpart  RRR  and  the  HON 
contain  additional  language  stating  that 
"boiler"  does  not  include  incinerators. 
The  HON  definition  also  states  that 
"boiler"  does  include  industrial 
furnaces.  The  CAR  definition  includes 
both  these  additions  (incinerators  are 
not  boilers,  industrial  furnaces  are 
boilers)  as  well  as  a  third  addition   - 
stating  that  process  heaters  are  not 
boilers. 

The  CAR'S  definition  of  "incinerator" 
is  immodified  from  the  HON.  The 
definition  in  40  CFR  part  60,  subparts  III 
and  NNN.  and  40  CFR  part  61,  subpart 
BB  specifically  state  that  an  incinerator 
"does  not  extract  energy  in  the  form  of 
stream  or  process  heat."  However,  the 
CAR  definition  clarifies  that  there  can 
be  a  recovery  section  to  an  incinerator 
as  long  as  it  is  a  separate  section  that  is 
not  manufactured  or  assembled  as  a 
single  unit  with  the  combustion  section. 
The  CAR  definition  also  clarifies, 
relative  to  subparts  DDD  and  in  that  an 
incinerator  can  use  auxiliary  fuel  to  heat 
waste  gas. 

The  CAR  definition  of  "process 
heater"  provides  a  similar  clarification 
that,  although  heating  water  can  not  be 
the  primary  function  of  a  process  heater, 
heating  water  or  generating  steam  can  be 
a  secondary  function. 

The  definitions  of  "repair"  and  "first 
attempt  at  repair"  are  consistent  with 
those  in  40  CFR  part  60.  subpart  W  and 
40  CFR  part  61 ,  subpart  V.  but  they 
include  additional  language  from  the 
HON  stating  that  monitoring  to  verify 
repair  is  required  as  part  of  the  repair. 

The  definition  of  "start  up"  is  taken 
from  the  HON.  It  clarifies  what  is 
included  in  "start-up"  definitions  in 
parts  60  and  61  by  specifying  some 
examples  of  equipment  and  activities 
included  in  start  up. 

Compliance  With  Standards  and 
Operation  and  Maintenance 
Requirements 

In  §  65.3.  the  CAR  general  provisions 
consolidate  provisions  regarding 
compliance  with  operation  and  - 
maintenance  requirements.  These 
provisions  are  consistent  with  the 
provisions  in  40  CFR  part  63.  The  main 
source  of  burden  rediurtion  and  clarity 
improvements  for  these  provisions  lies 
in  the  fact  that  provisions  contained  in 
40  CFR  part  63  subparts  A.  F,  G,  and  H 
have  been  consolidated  in  one  location. 
Small  wording  changes  were  made  for 
clarity  and  to  modify  text  to  fit  the  CAR 
structure.  For  example,  the  HON  states 
that  use  of  acceptable  operation  and 
maintenance  procedures  can  be 
determined  based  on  (among  other 
things)  a  startup,  shutdown,  and 


malfunction  plan.  The  CAR  provisions 
clarify  that  the  startup,  shutdown,  and 
malfunction  plan  is  optional  for 
equipment  leaks,  unless  the  equipment 
is  equipped  with  a  control  device,  in 
which  case  a  startup,  shutdown  and 
malfunction  plan  is  required.  The 
startup,  shutdown  and  malfunction  plan 
would  be  used  to  determine  acceptable 
operation  and  maintenance  procedures 
only  in  cases  where  such  a  plan  is 
required.  Other  clarifying  language 
consists  of  more  descriptive  paragraph 
titles  and  introductory  sentences  clearly 
indicating  which  standards  are 
addressed  in  each  subsection. 

The  CAR'S  provisions  on  compliance 
are  also  organized  differently  from  the 
HON.  The  CAR  contains  all  compliance 
requirements  together  at  the  beginning 
of  this  section  <§  65.3).  and  moves  the 
detailed  requirements  for  performance 
tests  and  the  startup,  shutdown,  and 
malfunction  plan  (which  are  included 
within  the  HON  compliance  section)  to 
their  own  separate  suoaections.  With 
this  arrangement,  provisions  in  the  CAR 
are  easy  to  locate  by  section  and 
subsection  headings. 

In  reviewing  the  operation  and 
maintenance  provisions  for 
consolidaticm.  EPA  noted  that  the  HON 
does  not  specify  that  monitoring  must 
be  conducted  during  startup,  shutdown, 
and  malfunction.  Of  course,  if  the 
monitor  itself  is  malfunctioning, 
monitoring  would  not  be  required, 
asstmiing  that  any  minimum  data 
availability  requirements  are  met.  While 
the  HON  makes  reference  to  monitoring 
data  for  pwiods  of  startup,  shutdown, 
and  maliunction  in  the  provisions 
regarding  excursions  that  occur  during 
such  periods,  there  are  no  explicit 
requirements  that  such  monitoring  take 
place.  Therefore,  in  the  CAR.  EPA 
explicitly  requires  that  monitors  must 
be  in  operation  except  when  they  are 
malfunctioning  or  except  to  avoid 
damage  caused  by  contemporaneous 
startup,  shutdown,  or  malmnction  with 
other  equipment  The  EFA's  discussions 
with  industry  representatives  indicate 
that  there  have  been  differing 
interpretations  regarding  monitoring 
during  startup,  shutdown,  and 
malfuinction,  but  that  requirements  to 
monitor  during  these  periods  would  not 
substantially  increase  the  monitoring 
burden.  Without  data  from  periods  of 
startup,  shutdown,  and  malfunction 
EPA  can  not  determine  the  extent  of  an 
exceedance  where  normcd  operation  has 
been  misidentified  as  a  startup, 
shutdown,  or  malfunction.  Nor  would 
EPA  have  the  data  to  compare  the 
effectiveness  of  techniques  to  minimize 
emissions  during  such  episodes.  As  a 
result,  monitoring  data  for  periods  of 
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startup,  shutdown,  and  malfunction  are 
considered  essential  and  are  explicitly 
required  in  the  CAR. 

The  EPA  has  also  clarified  what 
provisions  do  not  apply  during  startup, 
shutdown,  and  malfunction.  Ilie  HCKsI 
broadly  states  that  the  provisions  of  40 
CFR  part  63,  subparts  F,  G,  and  H  do  not 
apply  during  startup,  shutdown,  and 
malfimction.  This  has  been  clarified  in 
the  CAR  to  specify  that  it  is  the 
emission  standards  and  established 
parameter  ranges  that  do  not  apply 
during  startup,  shutdown,  and 
malfunction.  The  EPA  reasoned  that  this 
more  specific  reference  more  accurately 
reflects  the  intent  of  the  rule. 

Recordkeeping    " 

The  recordlceeping  section  of  the  CAR 
general  provisions  sets  forth  basic 
requirements  related  to  duration  of 
records  retention,  and  availability  and 
accessibility  of  records.  Again,  a 
primary  benefit  of  these  provisions  is 
that  they  merge  all  the  general 
recordkeeping  and  reporting  provisions 
for  all  regulated  sources  into  one  place. 
While  the  requirements  are  substantially 
the  same  as  those  in  the  HON,  burden 
reductions  are  achieved  through 
simplification,  clarification,  and 
elimination  of  redimdancy. 

The  CAR  requirements  for  records 
retention  are  clearer  than  those  in  the 
referencing  subparts  in  that  they 
explicitly  state  record  retention  times 
for  title  V  sources  (5  years)  and  non-title 
V  sources  (2  years,  unless  a  referencing 
subpart  specifies  otherwise.)  While  the 
5-year  retention  time  for  title  V  sources 
applies  for  all  records  required  under 
the  Act,  retention  time  for  title  V 
sources  is  not  stated  explicitly  in  the  40 
CFR  part  60  tmd  61  general  provisions. 

The  provisions  for  where  the  retained 
records  must  be  kept  is  one  of  very  few 
instances  in  the  CAR  where  the 
requirements  are  not  consolidated.  In 
this  case,  two  different  provisions  are 
given:  one  that  applies  to  sources  that 
are  subject  to  the  HON  and  a  second 
provision  that  applies  to  sources  subject 
to  the  40  CFR  parts  60  and  61 
referencing  subparts.  The  provision  that 
applies  to  HON  sources  is  from  the 
HON.  It  states  that  records  must  be 
retained  on  site  for  6  months  and  must 
be  accessible  within  2  hours.  For  the 
remaining  4  and  */^  years,  the  records 
may  be  retained  offsite.  The  provision 
that  applies  to  the  40  CFR  piuls  60  and 
61  sources  states  that  records  must  be 
retained  on  site  for  2  years,  but  may  be 
retained  off  site  for  the  remaining  3 
years.  The  HON  provision  resulted  from 
the  settlement  agreement  for  the  HON 
litigation.  The  EPA  considers  it 
important  to  retain  this  provision  as 


revised  under  the  litigation  for  HON 
sources.  For  this  provision,  EPA 
considers  that  it  is  not  appropriate  to 
expand  the  applicability  beyond  the 
HON.  The  EPA  is  concerned  that 
allowing  records  to  be  stored  ofiisite 
after  6  months  will  make  it  difficult  for 
an  inspector  to  detomine  compliance. 
Under  the  HON.  EPA  has  allowed 
records  to  be  taken  off  site  after  6 
months  to  determine  how  well  this 
approach  works  and  to  assess  whether 
any  inspection  issues  arise.  At  this  time, 
EPA  does  not  have  sufficient 
information  to  warrant  expanding  the 
scope  of  this  provision.  Therefore,  a 
different  provision  is  provided  for  non- 
HON  referencing  subparts. 

Reporting 

The  reporting  requirements  in  the 
CAR  general  provisions  pertain  to 
reports  that  are  required  for  all  or  most 
complying  sources.  Notifications  and 
reports  that  are  specific  to  particular 
emission  points  are  addressed  in  the 
subparts  for  each  particular  type  of 
emission  point.  The  general  provision 
reporting  requirements  include  a 
Notification  of  Initial  Startup,  an  Initial 
Notification  of  Part  65  Applicability  for 
non-title  V  sources,  and  an  Initial 
Compliance  Status  Report. 

Notification  of  Initial  Startup  is 
required  within  15  days  after  initial 
startup  for  any  regulated  source  that  has 
implemented  the  CAR  at  initial  startup. 
The  notification  under  the  CAR  is 
similar  to  the  initial  notification  in  the 
referencing  subparts. 

Initial  Notification  of  Part  65 
Applicability  is  the  only  new  separate 
report  required  in  the  CAR.  It  is 
required  for  non-title  V  sources  and 
must  include  identification  of  each 
subject  emission  point  and  its 
applicable  part  65  subpart,  and  a 
proposed  implementati(Hi  schedule.  As 
an  alternative  to  "identifying  each 
emission  point,"  the  process  unit 
containing  the  emission  points  can  be 
identified  along  with  the  kind  of 
emission  point  in  the  process  unit  that 
will  comply.  Title  V  sources  are  not 
required  to  submit  this  notification 
since  this  information  would  be 
included  in  their  title  V  permit 
application  or  modification  request. 

The  Initial  Compliance  Status  Report 
is  required  for  all  new  regulated  sources 
complying  with  the  CAR  and  is  due 
within  240  days  after  the  applicable 
compliance  date  set  in  the  referencing 
subpart,  or  60  days  after  the  initial 
performance  test,  whichever  is  earlier. 
The  contents  of  the  Initial  Compliance 
Status  Report  pertain  primarily  to 
performance  tests  and  are  different  for 
each  type  of  emission  point.  The 


reporting  requirements  are  therefore 
specified  in  the  applicable  sut^MTt 
Since  sources  may  be  required  to 
conduct  more  than  one  performance 
test,  the  CAR  allows  the  information  on 
each  performance  test  to  be  submitted 
separately,  60  days  after  each  test  is 
completed.  The  CAR  allows  more  time 
to  submit  the  performance  test  than  the 
referencing  subparts  because  the  CAR 
will  affect  more  emission  points  at  a 
facility.  The  EPA  deemed  it  appropriate 
to  allow  more  time  to  complete  all  of  the 
performance  tests  and  reports. 

The  general  provisions  reporting 
requirements  also  specify  the  timing 
and  frequency  of  periodic  reports.  Only 
semiaimual  periodic  reports  are 
required.  The  CAR  has  clarified  and 
simplified  when  the  periodic  reports  are 
due  and  what  the  reporting  period  is. 
The  CAR  allows  more  time  (60  days 
after  the  end  of  each  6-month  period)  for 
periodic  reports  than  the  NSPS  general 
provisimis  (30  days),  because  the 
combined  report  required  by  the  CAR 
will  be  larger  and  will  take  more  time 
to  prepare.  The  CAR's  periodic  reports. 
like  those  in  the  HON,  cover  multiple 
emission  points;  the  60  day  reporting 
date  is  taken  from  HON. 

The  CAR  has  greatly  simplified  the 
language  regarding  report  submittal.  The 
CAR'S  provisions  on  where  to  send 
reports  are  based  on  the  HON,  but 
reduce  six  paragraphs  of  text  to  one 
short  paragraph.  The  HON  requires  that 
all  reports  be  sent  to  EPA  Regional 
Offices,  and  also  to  State  agencies  cnoe 
authority  has  lieen  delegated  to  the 
State.  Since  reports  generally  must  now 
be  sent  to  both  offices  under  title  V,  the 
CAR  simply  requires  that  all  reports  be 
submitted  to  the  relevant  Regional 
Office  and  State  agency.  The  CAR  also 
includes  a  new  provision  allowing 
Regional  Offices  to  waive  reporting  to 
EPA. 

Another  new  provision  in  the  CAR 
allows  an  owner  or  operator  to  submit 
semiaimual  reports  on  the  same 
schedule  as  the  title  V  periodic  reports. 
Furthermore,  if  a  semiannual  report 
requires  the  same  information  as  that 
submitted  with  a  title  V  report,  the 
semiannual  report  need  only  reference 
the  title  V  report  for  the  information.  In 
addition,  a  source  owner  or  operator  can 
arrange  with  the  Administrator  a 
common  schedule  for  reporting,  and 
may,  upon  approval,  adjust  the 
postmark  or  time  period  deadline  to 
coincide  with  state  reporting  schedules. 
This  added  flexibility  for  reporting 
schedules  can  reduce  the  number  and 
frequency  of  report  submittal  for  sources 
complying  with  the  CAR. 
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Startup.  Shutdown,  and  Malfunction 

In  general,  owners  and  operators 
choosing  to  comply  with  the  CAR. 
including  non-HON  sources,  are 
required  to  develop  and  implement  a 
written  plan  for  operating  and 
maintaining  the  source  during  periods 
of  startup,  shutdown,  and  malfunction. 
These  provisions  are  based  on  the 
startup,  shutdown,  and  malfunction 
requiraments  from  the  40  CFR  part  63 
general  provisions  and  the  HON 
(§§63.151  and  63.152  of  40  CFR  part  63. 
subpart  G).  Changes  have  been  made  to 
fit  the  CAR  format,  but  the  intent  and 
purpose  of  the  startup,  shutdown, 
malfunction  plan  have  been  maintained 
as  in  part  63.  As  with  the  HON,  this 
plan  is  optional  for  equipment 
complying  with  subpart  F  of  the  CAR 
(the  eqmpment  leak  provisions),  except 
that  it  is  mandatory  for  equipment 
equipped  with  a  control  device. 
However,  any  control  devices  used  for 
compliance  with  the  equipment  leaks 
provisions  are  subject  to  subpart  G  of 
the  CAR.  rather  than  subpart  F.  and 
therafore  requin  a  written  plan  for 
startup,  shutdown  and  malfunction. 

The  general  provisions  for  parts  60 
and  61  do  not  requira  a  startup, 
shutdown,  and  malfunction  plan. 
However,  the  ultimate  efliect  of  the  CAR 
plan  is  to  reduce  the  reporting  burden 
associated  %vith  startup,  shutdown  and 
malfunction.  As  long  as  a  startup, 
shutdown,  or  malfunction  is  handled 
according  to  the  plan,  sources  need  only 
raport  that  the  event  occurred.  The 
nport  can  be  submitted  as  a  semiannual 
notice,  or  it  can  be  submitted  as  part  of 
the  periodic  report.  This  procedure 
replaces  the  part  60  and  61 
requirements  to  submit  detailed  reports 
for  each  startup,  shutdown,  and 
malfunction.  Therefore,  even  though  the 
plan  must  be  maintained,  the  CAR 
potentially  reduces  the  total  number 
and  complexity  of  the  reports.       

The  CAR  does  not  adopt  the  40  CFR 
part  63  general  provision  requirement 
that  the  startup,  shutdown,  and 
malfunction  plan  be  incorporated  into 
the  source's  title  V  permit.  In  keeping 
with  the  memorandum  "Incorporation 
of  Startup.  Shutdown,  Malfunction 
Plans  into  Sources'  Title  V  Permits" 
from  the  Director  of  OAQPS  to  Regional 
Air  Directon  (January  18, 1996), 
regarding  incorporation  of  the  startup, 
shutdown,  and  malfunction  plan  into 
title  V  permits,  the  CAR  clarifies  that 
the  plan  must  be  maintained  on-site  but 
not  necessarily  incorporated  by 
reference  into  a  title  V  permit.  The 
permit  must,  however,  include  the 
enforceable  requirement  to  have  a  plan 
and  to  maintain  the  plan  on-site.  Since 


the  plan  is  reqidred  to  be  periodically 
updated,  incorporation  by  reference 
would  make  a  title  V  permit 
mixiification  necessary  for  each  revision 
to  the  plan  and  would,  therefore,  be 
counter-productive. 

The  CAR  also  contains  revised 
provisions  regarding  reasons  for  finding 
a  startup,  shutdoMm.  malfunction  plan 
to  be  inadequate  and  requiring  that  it  be 
revised.  Plans  are  considered 
inadequate  under  the  HON  if  they  fail 
to  provide  for  the  operation  of  the 
regulated  source  during  startup, 
shutdown,  and  malfunction  to  minimize 
emissions  to  at  least  the  levels  required 
by  all  relevant  standards.  However,  EPA 
decided  that  emissions  diuing  startup, 
shutdown,  and  malfunction,  while 
needing  to  be  minimized  in  accordance 
with  good  air  pollution  control  practice, 
can  not  always  be  minimized  to  the 
levels  required  by  the  standards.  It  is 
impractiol,  as  well  as  contradictory 
with  other  provisions,  to  expod  sources 
to  continually  meet  applicable  emission 
standards  wUle  experiencing  a  startup, 
shutdown,  or  malfunction.  Plans  under 
the  CAR  must  only  provide  that 
emissions  be  minimiawi  to  the  extent 
practical  in  a  manner  consistent  with 
good  air  pollution  control  practices. 

Although  the  provisions  of  40  CFR 
63.6(e)(l)(i)  of  subpart  A  are  not 
included  in  the  CAR.  these  provisions 
are  likely  to  be  required  in  fiitxue 
rulemakings.  These  provisions  state: 

At  all  timm,  including  periods  of  startup, 
shutdown,  and  malfunction,  owners  or 
operators  ihall  operate  and  maintain  any 
afliBcted  source,  including  associated  air 
pollution  control  equipment,  in  a  manner 
consistent  vfith  good  ^  pollution  control 
practices  for  minimizing  aminions  at  least  to 
the  levels  lequired  by  all  relevant  standards. 

The  HON,  as  it  was  revised  by  62  FR 
2721.  January  17, 1997  specifically 
overrides  this  provision  of  the  part  63 
general  provisions.  The  CAR 
incorporates  the  HON  provisions 
because  it  is  the  simplest  approach  that 
upholds  the  language  negotiated  in  the 
HON  litigation  settlement,  and  EPA  has 
applied  it  to  part  60  and  part  61  sources 
for  simplicity  and  consistency.  It  should 
be  noted  that  the  HON.  through  the 
general  provisions  (40  CFR 
63.6(e)(3)(vii)(B)],  requires  that  the 
startup,  shutdown,  and  malfunction 
plan  include  provisions  specifying  how 
an  owner  or  operator  will  "provide  for 
the  operation  of  the  source  (including 
associated  air  pollution  control 
equipment)  during  a  startup,  shutdown, 
or  malfunction  event  in  a  manner 
consistent  with  good  air  pollution 
control  practices  •  •  •"  The  CAR 
incorporates  this  provision.  The  HON 
also  requires  that  during  a  startup. 


shutdown,  and  malfunction  "•  •  *  the 
owner  or  operator  shall  implement,  to 
the  extent  reasonably  available, 
measures  to  prevent  or  minimize  excess 
emissions  to  the  extent  practical."  This 
provision  acts  to  replace  the  provisions 
of  40  CFR  63.6(e)(l)(i)  of  subpart  A  in 
the  HON  and  the  CAR.  However.  EPA 
believes  that  explicitly  requiring 
operation  consistent  with  good  air 
pollution  control  practices  at  all  times  is 
not  imreasonable  and  is  likely  to 
continue  to  be  required  in  future 
rulemakings. 

Certain  provisions  in  the  part  63 
general  provisions  regarding  immediate 
reporting  of  periods  of  startup, 
shutdown,  and  malfimotion  have  not 
been  included  in  the  CAR..  These 
provisions  require  an  immediate  report 
of  any  actions  taken  during  a  startup, 
shutdown,  or  malfunction  that  are  not 
consistent  with  the  startup,  shutdown, 
or  malfimction  plan.  The  EPA 
determined  that  such  reports  appear  to 
be  inconsistent  with  provisions  bom 
subpart  G  of  the  HON  requiring  that 
such  actions  be  reported  in  the  periodic 
report  rather  than  an  immediate  report. 
The  CAR  incorporates  the  provisions 
from  the  HON  subpart  G.  since  they 
reqtiire  reports  that  are  sufficient  to 
ensure  continuous  compliance  and  are 
potentially  less  burdensome.  The  CAR 
also  allows  startup,  shutdown,  and 
malfunction  reports,  title  V  periodic 
reports,  and  CAR  periodic  reports  to  be 
submitted  together. 

A  semi-annual  summary  report  of  the 
occurrences  and  durations  of  each 
startup,  shutdown,  and  malfunction 
during  which  excess  emissions  occur  is 
required  by  the  CAR  general  provisions. 
The  report  is  the  companion  to  the 
records  specified  in  §§  65.162(a)  and 
65.163(c)  of  the  CAR,  which  not  only 
require  records  of  occurrences  and 
durations,  but  also  provide  for  other 
records  associated  with  startup, 
shutdown,  and  malfunction  (such  as  a 
record  that  the  procedures  in  the 
startup,  shutdown,  and  malfimction 
plan  were  followed).  The  summary 
report  is  required  if,  during  a  semi- 
annual reporting  period.  (1)  the  total 
diuation  of  periods  of  inoperation  or 
malfunction  of  a  CPMS  is  equal  to  or 
greater  than  5  percent  of  the  total 
operating  time  for  the  reporting  period, 
or  (2)  the  total  duration  of  periods  of 
startup,  shutdown,  and  malfunction 
during  which  excess  emissions  occtir  for 
a  regulated  sotirce  are  equal  to  or  greater 
than  1  percent  of  that  regulated  source's 
operating  time  for  the  reporting  period. 
This  summary  report  is  included  in  the 
startup,  shutdown,  and  malfimction 
report,  which  can  be  included  in  the 
periodic  report.  The  HON  does  not 
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spediy  that  this  information  be 
submitted  with  the  startup,  shutdown, 
and  malfunction  report.  "The  EPA 
considere  this  an  important  addition  to 
the  start-up,  shutdown,  and  malfunction 
provisions,  because  it  would  highlight 
when  a  startup,  shutdown,  and 
malfunction  condition  exists  for  a 
significant  amount  of  time,  and  would 
also  indicate  a  condition  that  happens 
frequently  during  a  semi-annual  period. 
Nevertheless,  this  is  a  substantial 
burden  reduction  from  the  referencing 
NSPS.  which  require  detailed  reports  on 
the  causes  of  excess  emissions  and 
summary  reports  when  the  total 
duration  of  excess  emissions  for  the 
reporting  period  is  less  than  1  percent 
of  the  total  operating  time  for  the 
reporting  period,  and  when  CPMS 
downtime  is  less  than  5  percent  of  the 
total  operating  time  for  the  reporting 
period. 

Waivere  and  Alternatives 

The  CAR  consoUdates  the  mechanism 
for  requesting  alternatives  and  waivers 
for  monitoring,  recordkeeping,  and 
reporting.  These  provisions  describe 
what  is  required  of  the  applicant,  and 
the  procedures  for  approval  or  denial  of 
the  alternative  or  waiver.  The  CAR 
specifically  allows  alternatives  for 
recordkeeping  as  well  as  monitoring, 
while  the  refiraencing  subparts  general 
provisions  specify  alternative 
monitoring  methods  only. 

The  CAR  also  includes  procedures  for 
requesting  approval  of  an  alternative 
meaiks  of  emission  limitation  for  design, 
equipment.  vroA  practice,  or 
operational  standards,  as  do  specific 
subparts  in  part  60.  the  part  61  general 
provisions,  and  the  HON.  The  CAR'S 
language  is  based  on  language  from  the 
HON.  subpart  F.  but  the  CAR  clarifies 
that  alternative  means  of  emission 
limitation  are  not  applicable  to 
performance  standards.  Performance 
standards  do  not  specify  a  means  to 
limit  emissions,  so  any  means  is  already 
acceptable. 

The  CAR  general  provisions  include 
consolidated  administrative 
requirement  sections  on  "Availability  of 
Information  and  Confidentiality,"  "State 
Authority,"  "Prohibited  Attivities  and 
Circumvention,"  and  "Incorporation  by 
Reference."  The  CAR  includes  minor 
wording  changes  and  clarifications  to 
the  part  63  language;  for  example,  in  the 
prohibitions  provisions,  the  prohibition 
on  foiling  to  report  is  eliminated  and 
replaced  throv^out  the  CAR  with  the 
specific  requirements  to  report. 

C.  Stotxige  Vessel  Provisions 

The  storage  vessel  provisions 
consolidate  the  requirements  of  40  CFR 


part  60,  subparts  Ka  (petroleum  liquids 
storage)  and  Kb  (volatile  organic  liquids 
storage),  40  CFR  part  61,  subpart  Y 
(benzene  storage),  and  40  CFR  part  63, 
subpart  G  (HON  storage).  The 
referencing  subparts  will  direct  storage 
vessels  to  subpart  C  of  the  CAR,  whidi 
specifies  the  compliance  options  for 
storage  vessels.  Subpart  C  contains  the 
control  requirements  for  floating  roofe 
only.  Subpart  C  references  subpart  G  for 
the  control  requirements  for  control 
devices  (including  flares)  and  routing  to 
a  process  or  fuel  gas  system.  This  split 
in  requirements  facilitates  consolidiation 
and  reduces  text.  For  example,  the  flare 
provisions  do  not  have  to  be  listed  in 
multiple  places  in  the  CAR.  This 
stmctiue  clarifies  and  simplifies  the 
referencing  subparts  which  may  present 
the  flare  requirements  on  different 
bases,  in  different  formats,  and  in 
multiple  locations  (including  the 
individual  general  provisions). 

There  are  several  compliance  options 
for  storage  vessels,  but  not  all  storage 
vessels  qualify  for  all  options.  Owners 
and  operators  of  st(Hage  vessels 
containing  liquid  with  a  low  (less  than 
76.6  kilo-Pas«»l)  maximum  true  vapor 
pressure  have  the  option  to  comply  by 
using  an  internal  floating  roof  (IFR), 
external  floating  roof  (EFll).  or  an  EFR 
converted  into  an  IFR.  Storage  vessels 
under  the  CAR  equipped  widi  floating 
roofs  are  only  required  to  comply  with 
the  provisions  in  subpart  C  of  the  CAR. 
However,  there  are  other  control  options 
available  to  all  storage  vessels, 
including:  (1)  routing  emissions  through 
a  closed-vent  system  to  a  flare  or  control 
device,  and  (2)  routing  emissions  to  a 
process  or  fiiel  gas  system.  Those 
vessels  equipped  with  a  closed-vent 
system  or  that  have  emissions  routed  to 
a  process  or  fuel  gas  syt^m  must  also 
comply  with  subpart  G  of  the  CAR.  For 
those  vessels,  subpart  C  specifies  a  95 
percent  reduction  control  efficiency  for 
control  devices  and  it  provides  for  240 
hours  per  year  do«vntime  for  planned 
routine  maintenance  of  flares  or  control 
devices.  In  addition,  subpart  C  clarifies 
that  the  performance  requirements  for 
flares  and  control  devices  do  not  apply 
during  planned  routine  maintmance  or 
control  system  malfunctions. 

An  allowance  for  downtime  for 
planned  routine  maintenance  of  control 
devices  is  contained  in  both  40  CFR  part 
61,  subpart  Y  and  the  HON.  The 
downtime  alloMranoe  is  included  in  the 
CAR  in  subpart  C,  while  an  associated 
record  is  required  with  the  other  control 
device  records  in  subpart  G.  The  40  CFR 
part  60,  subparts  Ka  and  Kb  do  not 
include  this  allowance. 

Subpart  Y  of  40  CFR  part  61  and  the 
HON  storage  vessel  provisicuis  provide 


downtime  for  planned  routine 
maintenance  for  all  storage  vessel 
control  devices.  The  HON  allo«vs  240 
hours  per  year  and  subpart  Y  allows  72 
hours  per  year.  The  EPA  believes  that 
for  SOCMI  storage  vessels,  it  is 
acceptable  to  allow  240  houn  per  year 
downtime  for  routine  maintenance  lot 
control  devices,  thus  providing 
operational  flexibiUty  without  creating  a 
significant  potential  for  environmental 
degradation.  The  EPA  maintains  that  it 
may  be  appropriate  for  storage  vessels 
associated  with  other  industries  to  be 
allowed  less  downtime  depending  on 
the  use  and  maintenance  activities  of 
the  industry. 

New  CAR  Strocture  and  Other 
Significant  Changes  From  the  HON 

This  section  identifies  the  rationale 
and  benefit  of  the  structure  of  the  CAR 
storage  vessel  provisions.  It  also 
outlines  the  significant  differences 
between  the  storage  vessel  provisions  in 
the  referencing  subparts  and  those  in 
the  CAR.  In  some  cases,  the  CAR 
clarifies  theianguage  adopted  frtxn  the 
HON;  in  othan.  IMDN  concepts  have 
been  extended  to  the  other  storage 
vessel  rules.  While  the  CAR 
inoorpcnrates  the  HON  storage  vessel 
provisions,  the  CAR  provisions  have 
been  structured  to  bcMer  matiii 
procedures  and  operations  at  a  plant. 
The  CAR  structure  is  a  new  approach  to 
all  of  the  referencing  subparts.  At  a 
plant  site,  the  personnel  responsible  for 
designing  or  re-designing  storage  vessels 
are  not  typically  the  same  personnel 
responsible  for  operating  the  vessels. 
Likewise,  different  posoonel  are  in 
diarge  of  inspecting  vessels,  and  they 
may  not  be  the  same  personnel  that 
repair  the  vessels.  In  additicm,  plant 
environmental  staff  may  be  in  charge  of 
keeping  records  and  making  reports 
althou^  they  have  no  other  storage 
vessel  responsibilities. 

Based  on  industry  stiggestions.  the 
provisions  for  IFRs  and  EFRs  are 
(Hganized  into  design,  operation, 
inspection,  repair,  and  recordkeeping 
and  reporting  requirements.  This  more 
closely  reflects  Iww  plant  persoimel 
actually  function  in  complying  with  the 
referencing  subparts  and  the  modular 
format  is  clearer  for  each  audience. 
Storage  vessel  operators,  for  exampfe, 
do  not  necasssrily  need  to  be  femilisr 
with  the  inspection  requirements. 

The  CAR  also  clarifies  the  storage 
vessel  requirements  of  the  referencing 
subparts  by  specifying  how  floating 
roofe  should  be  monitored.  While  the 
HON  provisions,  wdiich  farm  the  basis 
of  CAR  provisions,  requira  only  annual 
inspection  of  floating  roofe.  industry 
representatives  wrere  cooosniBd  that  the 
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requirement  in  each  of  the  referencing 
subp>arts  that  IFRs  and  EFRs  must  float 
at  all  times  implies  that  continuous 
monitoring  is  required:  however,  no 
explicit  provisions  are  provided  for 
demonstrating  continuous  compliance. 
The  EPA  does  not  consider  continuous 
monitoring  necessary  to  ensure  that 
roofs  remain  floating  at  all  times;  EPA 
considers  annual  otttervation  to  be 
adequate.  The  CAR  requires  that  roofe 
be  inspected  for  floating  status  during 
an  annual  inspection  and  at  any  other 
time  the  roof  is  viewed.  This 
clarification  was  deemed  necessary  to 
provide  a  practical  means  to  ensure  that 
IFRs  and  EFRs  float  at  all  times,  and  it 
provides  a  means  of  achieving  the 
environmental  protection  intended  by 
the  referencing  subparts  in  a  manner 
that  is  potentially  less  burdensome  to 
the  industry. 

Another  clarification  to  the 
referencing  subparts  incorporated  into 
the  CAR  is  the  operating  requirement  to 
empty  a  tank  whenever  the  roof  is 
resting  on  the  leg  supports.  All  the 
storage  vessel  referencing  subparts  state 
that  when  the  roof  rests  on  the  leg 
supports,  the  process  of  filling, 
emptying,  or  refilling  the  vessel  shall  be 
continuous  and  accomplished  as  soon 
as  possible.  This  has  been  interpreted  to 
mean  that  the  liquid  level  in  a  vessel 
can  be  dropped  below  the  leg  level  only 
when  the  vessel  is  to  be  completely 
emptied.  This  can  result  in  either:  (1)  an 
effective  "loss"  of  available  tank 
capacity  if  the  owner  or  operator 
maintains  the  level  at  an  adequate 
margin  above  the  leg  supports  to 
prevent  fluctuations  wiUiout  resting  the 
roof  on  the  legs,  or  (2)  a  requirement  to 
completely  empty  the  vessel  if 
fluctuations  lower  the  liquid  level 
below  the  leg  level.  Emptying  a  vessel 
would  increase  the  vapor  space  between 
the  roof  (as  it  rests  on  the  leg  supports) 
and  the  liquid  level,  thus  increasing 
emissions.  Emptying  a  vessel  can  also 
result  in  significant  expense  in 
maintaining  extra  tanks  or  barges  to 
handle  the  emptied  liquid. 

The  intent  of  the  provision  in  the 
referencing  subparts  is  to  prevent  the 
liquid  level  from  rising  and  falling 
while  the  roof  is  resting  on  the  supports. 
While  the  roof  is  on  the  supports, 
fluctuations  in  the  liquid  level  generate 
emissions  by  increasing  the  vapor  space 
between  the  roof  and  the  liquid  level  as 
the  liquid  level  falls,  and  then  pushing 
these  vapors  out  of  the  vessel  as  the 
level  rises.  Emissions  are  minimized  if 
the  vapor  space  is  minimized.  Not 
requiring  emptying  the  tank  if  the  liquid 
level  falls  below  the  roof  supports 
would  minimize  the  vapor  space. 
Emissions  are  also  minimized  when  the 


liquid  level  is  raised  during  a 
continuous  fill  to  a  point  where  the  roof 
is  again  floating,  without  an  intervening 
drop  in  the  liquid  level.  The  CAR 
language  is  a  revision  of  the  language  in 
the  referencing  subparts  which  requires 
only  that  once  the  roof  is  resting  on  the 
legs,  the  process  of  filling  or  refilling 
must  be  continuous  and  done  as  soon  as 
practical.  The  CAR  definition  of 
"empty"  or  "emptying"  is  also  clarified 
to  specify  that  when  the  liquid  level 
drops  below  the  roof  supports  during 
normal  operation,  the  event  is  not 
considered  emptying.  Therefore,  none  of 
the  provisions  that  must  occur  upon 
emptying  are  triggered.  (The  note  in  the 
HON  provisions  to  this  effect  is  not 
needed  with  the  clarifications  in  the 
CAR.) 

Since  resting  the  roof  on  its  leg 
supports  while  the  tank  is  in  seivice  is 
not  a  common  occurrence,  this  revision 
is  unlikely  to  significantly  affect 
emissions,  but  the  revision  provides 
operational  relief  to  the  owner  or 
operator  when  unforeseen  inventory 
problems  force  the  liquid  level  to  drop 
below  the  leg  supports.  It  should  be 
noted  that  a  new  recordkeeping 
requirement  has  been  created  to 
document  when  this  occura  [$  65.47(e)]. 
However,  the  benefits  of  added 
operating  flexibility  and  of  the  clarified 
language,  which  helps  avoid 
interpretation  conflicts,  far  outweigh  the 
slight  additional  burden  of  creating  a 
new  record. 

Another  significant  burden  reduction 
for  storage  vessels  concerns  time 
extensions  for  repair  and  for  seal  gap 
measiu«ments  of  unsafe  vessels.  Under 
several  of  the  referencing  subparts,  a 
vessel  is  required  to  be  repaired  within 
45  days  if  failures  (as  defined  for  storage 
vessel  floating  roofs)  are  found  during 
the  vessel  inspection.  If  the  vessel 
cannot  be  repaired  within  45  days,  a 
single  extension  of  up  to  30  days  to 
empty  the  vessel  and  remove  it  from 
service  may  be  requested  fix>m  the 
Administrator.  The  provisions  in  the 
proposed  CAR  allow  up  to  two 
extensions  of  up  to  30  calendar  days 
each  without  prior  Administrator 
approval.  The  source  operator  is  only 
required  to  document  the  basis  for  the 
extension  and  retain  records  of  repairs 
and  report  them  in  the  next  periodic 
report.  Extending  the  exemptions  bom 
the  HON  to  all  storage  vessels 
complying  with  the  CAR  creates  a 
consistent  approach  to  compliance. 
Allowing  extensions  for  repair  creates 
operational  flexibiUty  without 
significantly  affecting  emissions. 

The  CAR  also  incorporates  the  HON's 
more  flexible  provisions  for  instances 
where  performing  seal  gap  measurement 


may  be  unsafa.  The  source  operator  is 
allowed  up  to  two  extensions  of  up  to 
30  days  each  to  empty  and  remove  a 
vessel  from  service  once  it  is 
determined  to  be  unsafe.  The 
referencing  subparts  other  than  the  HON 
do  not  include  special  provisions  for 
instances  where  performing  seal  gap 
measurements  would  be  unsafe. 
Allowing  extensions  for  safety  purposes 
incorporates  that  latest  "common  sense" 
approach  to  seal  gap  measurement 

procedures.  

The  concept  of  an  EFR  converted  into 
an  IFR  is  contained  in  the  HON  but  is 
not  included  in  the  other  storage  vessel 
referencing  subparts.  No  additional 
requirements  are  specified  in  the  HON. 
Instead,  it  clarifies  which  EFR 
requirements  and  which  IFR 
requirements  apply  to  these  storage 
vessels.  The  CAR  incorporates  this 
clarification  by  including  a  special 
section  for  converted  storage  vessels. 
The  section  points  out  which  provisions 
should  be  followed,  but  does  not 
otherwise  contain  additional 
requirements.  This  clarification 
incorporates  the  most  current  approach 
to  control  and  better  represents 
situations  that  can  oociir  in  the  industry. 

Other  Changes  From  the  Referencing 
Subparts 

Several  burden  reducing  changes 
were  made  to  the  recordkeeping  and 
reporting  provisions  for  storage  vessels. 
The  changes  from  the  referencing 
subparts  create  a  consolidated  program 
that  will  increase  clarity  and 
compliance  while  reducing  industry 
burden.  These  changes  are  disoissed 
below. 

The  proposed  CAR  provides  for  90 
days  as  the  time  within  which  gap 
measurements  would  be  required  once  a 
vessel  that  had  been  out  of  service  for 
over  1  year  is  refilled.  The  HON  and  40 
CFR  part  61.  subpart  Y  also  allow  90 
days;  however,  40  CFR  part  60,  subparts 
Ka  and  Kb  specify  60  days.  Therefore, 
the  90  day  allowance  would  provide  a 
burden  reduction  for  part  60  storage 
vessels  complying  with  the  CAR. 

The  timing  of  reports  for  storage 
vessels  has  been  standardized  in  subpart 
C  of  the  CAR.  For  both  the  prior  notice 
of  gap  measurements  and  notice  of 
vessel  filling  or  refilling,  the  CAR 
retains  the  same  30-day  requirement 
included  in  each  of  the  refsrencing 
subparts.  However,  the  CAR  requires 
results  of  defect  inspections,  seal  gap 
measurement  results,  and  seal  gap 
exceedences  to  be  reported  in  the 
periodic  semiannual  report,  as  they  are 
in  the  HON.  These  reports  in  40  CFR 
part  60,  subparts  Ka  and  Kb,  and  40  CFR 
part  61,  subpart  Y  are  required  either  30 
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or  60  days  after  the  inspection, 
depending  on  the  regulation.  The  CAR's 

consolidated  submittab  provide  a 

reporting  burden  reduction  for  40  U-K 
part  60,  subparts  Ka  and  Kb.  and  40  CFR 
part  61.  subpart  Y  sources. 

Notifications  for  refilling  a  vessel  that 
has  been  emptied  and  notifications  prior 
to  seal  gap  measiirement  of  EFR's  are 
required  as  in  the  HON.  However, 
where  these  notifications  are  also  sent  to 
a  State  or  local  agency,  a  copy  to  EPA 
is  not  required.  In  reviewing  the  use  of 
these  notifications,  EPA  determined  that 
the  States  and  local  agencies  used  the 
reports  to  observe  refilling  in  cases 
where  they  are  the  delegated  authority. 
The  State  or  local  agency  may  also 
waive  these  notifications. 

The  proposed  CAR  provisions  require 
less  information  for  seal  gap 
measurement  reports  than  the  HON 
does.  For  example,  for  EFR  seal  gap 
measurements,  sources  would  not  be 
required  to  report  raw  data  or 
calculations  of  each  measurement,  as 
specified  in  the  HON  provisions.  Only 
the  result  of  the  gap  measurement 
calculations  that  indicate 
noncompliance  are  required  imder  the 
CAR:  vessels  with  seal  gap 
measurements  that  are  in  compliance 
need  only  be  listed.  Because  the  more 
detailed  raw  data  would  still  be  retained 
as  an  onsite  record,  EPA  believes  that 
reportins  it  would  be  imnecessary. 

Recoros  of  inspections  have  also  been 
streamlined  in  the  proposed  CAR.  For 
example.  40  CFR  part  60.  subpart  Kb 
requires  sources  to  record  the  condition 
of  each  compcment  inspected.  The  CAR 
requires  only  a  record  that  the 
inspection  has  been  performed  on  a 
specific  vessel,  the  date  of  inspection, 
and  a  reference  to  the  type  of  inspection 
performed.  These  records  could  consist 
of  a  simple  checklist  of  subject  storage 
vessels  with  dates  entered  for  particular 
inspections  performed.  The  proposed 
CAR  requires  a  description  of  the 
condition  of  a  component  only  if  a 
problem  is  detected. 

Additional  Requirements  Resulting 
From  the  Consolidated  Program 

This  section  details  the  provisions  of 
the  CAR  that  are  based  on  the  HON 
language  and  that  introduce  changes  to 
the  other  referencing  subparts.  These 
changes,  which  may  impose  additional 
biuden,  primarily  to  subpart  Ka  tanks, 
as  detailed  below,  should  be  considered 
in  relation  to  all  the  positive  advantages 
of  consolidating  the  design 
requirements  as  well  as  those  previously 
discussed  for  storage  vessel  compljring 
with  the  CAR. 

The  requirements  for  storage  vessels 
previously  complying  with  40  CFR  part 


60,  subpart  Ka  are  significantly  different 
under  the  CAR.  These  differences 
primarily  include  design  requirements 
for  floating  roofs  and  the  allowance  for 
a  vapor  mounted  seal  for  an  EFR. 
Modeled  after  the  HON  provisions,  the 
CAR  design  specifications  require  a 
secondary  seal  above  a  vapor  mounted 
seal  for  an  IFR,  and  they  do  not  allow 
vapor  mounted  seals  for  an  EFR. 
Subpart  Ka  of  40  CFR  part  60  allows 
vapor  mounted  seals  for  EFRs  and  does 
not  specify  types  of  seals  for  IFRs.  In 
general,  it  is  expected  that  storage 
vessels  subject  to  40  CFR  part  60, 
subpart  Ka  will  require  upgrading  in 
order  to  comply  with  the  CAR'S  floating 
roof  design  requirements. 

Other  mfferences  include  the  CAR's 
requirements  for  seal  gap  measurement 
and  IFR  inspection  and  repair 
procedures.  Owners  and  operators  with 
storage  vessels  subject  to  40  CFR  Part 
60.  subpart  Ka  are  required  to  have  "no 
gaps"  in  the  secondary  seal,  but  the  rule 
does  not  provide  any  explicit 
procedures  fw  determining  compliance. 
The  CAR'S  explicit  procedures  provide 
clarity.  Likewise,  the  CAR's  explicit 
requirements  for  repair  procedures  and 
time  frames  are  now  included  for 
storage  vessels  previously  complsring 
mth  40  CFR  part  60.  subpart  Ka. 
Similarly,  subpart  Ka  of  40  CFR  part  60 
does  not  specify  any  IFR  inspection  or 
repair  provisions.  The  explicit  CAR 
provisicws,  based  on  the  HON.  are  new 
to  sources  subject  to  40  CFR  part  60, 
subpart  Ka.  Another  design  requirement 
that  would  be  new  to  these  storage 
vesseb  is  the  CAR  provision  requiring 
that  covera  on  the  roof  be  gasketed. 

Design  requirements  for  guide  poles 
are  found  in  the  HON  and  are  used  in 
the  CAR.  The  CAR  requires  gasketed 
caps  on  unslotted  guide  poles  (except 
for  antirotational  devices  equipped  with 
a  welded  cap)  and  gasketed  floats  (or 
other  devices)  on  slotted  guide  poles. 
Both  of  these  requirements  are  new  to 
40  CFR  part  60,  subparts  Ka  and  Kb  and 
40  CFR  part  61,  subpart  Y. 

D.  Process  Vent  Provisions 

The  process  vent  provisions 
consolidate  the  process  vent 
requirements  of  40  CFR  part  60, 
subparts  in  (air  oxidation  process 
vents),  NNN  (distillation  vents),  and 
RRR  (reactor  vents),  and  part  63,  subpart 
G  (HON  process  vents).  The  process 
vents  subpart  in  the  CAR.  subpart  D, 
provide  significant  opportimity  for 
consolidation  because  the  process  vent 
referencing  subparts  are  similar  in  their 
structure  and  requirements. 

Subpart  D  of  the  CAR  contains  all  the 
provisions  for  the  performance 
standards;  determining  if  control. 


monitoring,  or  neither  is  required:  TRE 
index  value  determinations;  process 
rhang^;  and  mcHiitoring,  reporting,  and 
recordkeeping  for  vents  that  comply 
without  the  use  of  either  a  recovery  or 
control  device.  Vents  that  comply  by 
using  recovery  or  control  devices  are 
also  subject  to  subpart  G  of  the  CAR  for 
further  provisions  regarding  opoation. 
monitoring,  recordkeeping  and 
reporting  for  control  and  recovery 
devices.  This  section  discusses  subpart 
D  of  the  CAR;  section  V.G  and  H  discuss 
subpart  G  of  the  CAR. 

Language  Clarification  and 
Consolidation 

This  section  presents  the  rationale 
and  use  of  some  of  the  terminology  used 
in  the  process  vents  subpart  of  the  CAR. 
It  points  out  the  initial  confusion  or 
repetitive  language  in  the  referencing 
subparts  as  well  as  the  changes 
proposed  in  the  CAR.  The  control 
requirements  for  vents  are  the  same 
across  all  the  referencing  subparts  and 
each  also  has  provisions  for  using  TRE 
index  values  for  classifying  vents  into 
three  categories,  as  follows:  control 
required,  no  control  required  but 
monitoring  required,  or  no  control 
required  and  no  monitoring  required. 
While  the  performance  standards  for 
vents  are  the  same  in  the  referencing 
subparts,  the  language  used  to  describe 
the  three  vent  dusifications  is  not.  The 
40  CFR  part  60  rules  use  long  text 
descriptions  that  cite  TRE  index  value, 
concentration,  and  flow  rate  to  describe 
each  vent  classification  every  time  the 
language  refen  to  a  vent  cla^fication. 
The  HON  uses  "Group  1"  and  "Group 
2"  to  rfigringiiinh  prooBss  vents  vi^iere 
control  is  and  is  not  required,  but  the 
HON  also  uses  long  descriptions 
whenever  Ooup  2  is  mentioned  to 
describe  if  monitoring  is  required  or  noL 
These  different  approaches  not  only 
create  confiisicm  but  also  significantly 
expand  the  language. 

The  CAR  expanos  on  the  HON  terms 
that  describe  eadi  vent  classification  by 
establishing  nomenclature  for  each 
classification.  Process  vents  where 
control  is  required  are  refsned  to  as 
"Ooup  1."  Process  vmits  whoe  control 
is  not  required  but  monitoring  is 
required  are  referred  to  as  "Group  2A." 
Process  vents  where  neither  control  nor 
monitoring  are  required  are  referred  to 
as  "Group  2B."  This  diange  allows  for 
less  overall  text  and  makes  the  rule 
easier  to  read  and  understand,  thereby 
resulting  in  better  compliance  and 
faciUtating  enforcement.  The  consistent 
terminology  for  these  vents  throughout 
the  CAR  also  reduces  confusion  in 
recordkeeping  and  reporting  and  makes 
classification  of  specific  vents  easier. 
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The  remainder  of  this  section  will  refer 
to  process  vents  by  using  the  Group  1. 
Group  2A,  and  Group  2B  terminology  to 
indicate  the  vent  classification  specified 
by  the  CAR  or  by  the  referencing 
subparts. 

Consolidation  of  Requirements 

This  section  discusses  which  process 
vent  provisions  and  approaches  in  the 


referencing  subparts  were  consolidated 
to  create  the  CAR  process  vent  subparts. 
The  significant  changes,  including 
discussions  of  the  rationale  and  benefits 
of  the  changes,  are  highlighted  below. 

The  consolidated  requirements  for 
process  vent  group  determination  is 
summarized  in  table  2.  Several  vent      * 
characteristics  (TRE  index  value,  flow 


rate,  and  concentration)  are  used  in  the 
referencing  subparts  to  determine  group 
status.  However,  variability  exists  across 
the  referencing  subparts  in  the  values 
that  are  used  for  these  characteristics. 
Where  possible  the  CAR  has 
consolidated  these  criteria  to  propose  a 
rule  that  is  consistent  for  all  vents. 


Table  2.— The  CAR  Process  Vent  Group  Determinations 


Vent  straam  characteristic 

Group  assignment 

1 

2A 

2B 

Total  resource  effectiveness  (TRE) 

Flow  rale  

S1.0 

and 

^.011  scnvn 

and 

2300ppmvTOC 

^SOppmvHAP 

Con^  required 

>1.0to4.0 

and 

20.011  scmm 

and 

?actO  ppmv  TOC 

250  ppmv  HAP 

No  control:  monitor  required 

>4.0. 

or 

<0.011  scmm. 

or 

<300  ppmv  TOC. 

<50  ppmv  HAP. 

No  control  and  no  monitoring. 

Pollutant  corK»ntration*  

Central „ 

•Process  vents  subfect  only  to  40  CFR  part  60  subpart  III  or  40  CFR  part  63.  subpart  G  are  not  eligible  f or  tt»  300  ppmv  TOC  concentration 
2*^A  ^'iSS®**  ^"•*  ****^  ^  ^  ^^^  f^'^  ^-  subpart  G  are  eligible  lor  ttw  50  ppmv  HAP  concentration  cutoff.  Process  vents  subject  to  only 
the  40  CFR  part  60.  subpiarts  are  not  eligible  for  the  50  ppmv  HAP  concentration  cutoff. 


Each  of  the  process  vent  subparts 
being  consolidated  used  a  TRE  index 
value  to  determine  group  status.  The  40 
CFR  part  60  rules  and  the  HON  use 
similar  parameters  (for  example,  flow 
rate,  heating  value}  but  different 
coefficients  in  the  equations,  yielding 
different  TRE  index  values.  The  CAR 
contains  a  single  equation  along  with 
accompanying  tables  containing  all  the 
needed  coeflicients.  The  coefficients 
vary  depending  on  process  vent  stream 
parameters  and  the  referencing  part 
(HON  or  NSPS).  The  single  equation 
eliminates  the  need  to  duplicate  in  the 
CAR  many  pages  of  equations  from  the 
referencing  subparts.  While  the  new 
equation  looks  different  from  those  in 
the  referencing  subparts,  it  yields  the 
same  TRE  index  values  and.  therefore, 
does  not  change  any  applicability 
determinations. 

The  diffierent  coefficients  for  the  HON 
and  the  NSPS  rules  are  necessary  to 
avoid  altering  the  stringency  of  the 
referencing  subparts,  l^e  TRE  index 
aquations  essentially  are  used  to 
determine  whether  or  not  a  particular 
vent  stream  is  cost-effective  to  control 
(in  terms  of  cost  per  unit  of  pollution 
reduced).  The  coefficients  of  the  TRE 
equation  vary  because  source  category 
specific  decisions  were  made  pertaining 
to  acceptable  levels  of  cost-effectiveness 
in  each  rule.  Consolidating  to  a  single 
set  of  coefficients  would  change  the  TRE 
index  value  and,  therefore,  change  the 
applicability  criteria  of  the  referencing 
subparts. 

There  are  some  minor  differences 
among  the  referencing  subparts  in  the 


provisions  regarding  the  numerical 
levels  for  TRE  index  value,  flow  rate, 
and  concentration  that  are  used  in 
determining  group  status  (Group  1. 
Group  2A.  or  Group  28). 

Group  2A  vents  are  required  to 
monitor  certain  parameters  to  ensure 
that  the  TRE  index  value  remains  above 
1.0  (a  TRE  index  value  of  less  than  1.0 
indicates  that  control  is  required).  Two 
of  the  referencing  subparts.  40  CFR  part 
60.  subparts  NNN  and  RRR.  specify  a 
TRE  index  value  criterion  of  8.0.  below 
which  monitoring  is  required;  these  are 
Group  2A  vents.  The  two  other 
referencing  subparts  have  a  Group  2A 
TRE  index  value  criterion  of  4.0. 
Statistically,  there  is  a  chance  that  the 
actual  TRE  index  value  could  fluctuate 
during  normal  operation  to  less  than  1.0 
if  the  calculated  TRE  is  less  than  the 
Group  2A  criterion.  This  is  why 
monitoring  is  required  for  Group  2A 
process  vents  (i.e..  to  ensure  that  the 
TRE  index  value  does  not  fall  below  the 
1.0  criterion). 

After  reviewing  the  development 
history  of  these  cutoffe  for  each  rule. 
EPA  determined  that  the  probability  of 
the  TRE  fluctuating  from  a  value  in  the 
range  of  4.0  to  8.0  to  less  than  1.0  is 
small  compared  to  the  probability  of  it 
fluctuating  bom  a  value  in  the  range  of 
1.0  to  4.0  to  less  than  1.0.  In  the  CAR. 
EPA  proposes  a  TRE  index  value  cutoff 
of  4.0  for  consistency.  Thus,  vents  with 
TRE  index  values  greater  than  4.0  (i.e.. 
Group  2B)  would  not  have  to  monitor. 
This  consolidation  would  result  in  no 
impact  on  emissions  because  the  vents 
in  question  were  never  subject  to 


control  requirements;  they  were  only 
subject  to  monitoring  requirements. 

Tlie  low  flow  rate  criterion  for  Group 
28  status  was  similarly  consolidated  in 
the  CAR.  The  cutoflis  in  the  referencing 
subparts  range  from  0.005  standard 
cubic  meters  per  minute  (scmm)  in  the 
HON  to  0.008  scmm  in  40  CFR  part  60. 
subpart  NNN  to  0.011  scmm  in  40  CFR 
part  60,  subpart  RRR.  Subpart  III  of  40 
CFR  part  60  does  not  contain  a  low  flow 
rate  criterion.  The  EPA  proposes  to  use 
0.011  scmm  in  the  CAR.  Based  upon  an 
analysis  of  EPA's  process  vent  database, 
EPA  concluded  that  the  population  of 
process  vents  with  a  flow  rate  between 
0.005  and  0.011  scmm  would  be  very 
small.  This  data  analysis  is  docimiented 
in  more  detail  in  the  following 
memorandum  available  in  the  Docket: 
"Process  Vent  Applicability  Criteria," 
&t>m  Greg  DeAngelo,  Eastern  Research 
Group,  to  Rick  Colyer.  EPA.  dated  July 
17, 1998.  In  the  case  of  air  oxidation 
vents  (i.e.,  those  subject  to  40  CFR  part 
<^,  subpart  m),  EPA  believes  that  no 
vents  will  have  flow  rates  below  0.011 
scmm  because  of  the  high  flow  rates  in 
the  vent  streams  frt>m  these  imit 
operations. 

The  low  concentration  cutoff  for 
Group  28  status  also  was  consolidated. 
Based  on  an  analysis  of  EPA  process 
vent  database,  EPA  omsidered  it 
appropriate  to  extend  the  300  ppmv 
TOC  low  concentration  cutoff  finun  40 
CFR  part  60,  subpart  RRR  to  subpart 
NNN  sources,  but  did  not  apply  the 
cutoff  to  subpart  III  sources.  Air 
oxidation  process  vents  subject  to  40 
CFR  part  60,  subpart  UI  can  have  low 
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conc«itrations  but  very  high  flow  rates 
that  could  potentially  result  in 
significant  mass  emissions  of  regulated 
pollutant  even  at  low  concentrations. 
The  50  ppmv  HAP  concentration  cutoff 
was  retained  for  40  CFR  part  63,  subpart 
G  sources  because  the  concentration 
cutoff  is  in  terms  of  HAP  and  no  direct, 
consistent  relationship  can  be 
established  between  HAP  and  TOC 
emissions  given  the  many  different 
types  of  processes  across  the  industry. 
Another  concept  that  was  taken  from 
the  HON  and  used  in  the  CAR  is  the 
procedures  for  monitoring  a  Group  2A 
process  vent  that  meets  the  Group  2A 
criteria  without  the  use  of  a  recovery 
device.  In  other  words,  the  process  vent 
has  the  characteristics  of  a  Group  2A 
process  vent  "naturally."  without  the 
addition  of  a  recovery  device.  In  this 
case,  because  the  standard  monitoring 
parameters  for  recovery  devices  do  not 
apply,  the  CAR  specifies  that  the  ovraer 
or  operator  should  determine  the 
appropriate  parameters  to  monitor. 
Under  this  case-by-case  determination, 
the  proposed  monitoring  parameters, 
monitoring  schedule,  and  recordkeeping 
and  reporting  procedures  would  be 
submitted  to  the  Administrator  for 
approval  and  then  become  the 
provisions  for  the  process  vent.  This 
concept  is  a  clarification  to  the  part  60 
rules,  which  do  not  address  process 
vents  that  are  Group  2 A  "naturally." 

Engineering  Assessment 

The  CAR  allows  the  use  of 
engineering  assessment  in  lieu  of  testing 
to  determine  vent  characteristics. 
Engineering  assessment  is  allowed 
when  determining  vent  stream  flow  rate 
and  concentrations  and  TRE  index  value 
for  verifying  Group  2B  status. 
Halogenated  vent  stream  status  can  also 
be  determined  using  engineering 
assessment.  Compared  to  testing, 
engineering  assessment  is  a  less 
burdensome  approach  to  determining 
vent  stream  characteristics.  Allowing 
engineering  assessment  for  verifying 
Group  28  status  does  not  decrease 
enviroiunental  protection  because  any 
process  vent  writh  an  estimated  TRE 
index  value  between  1.0  and  4.0  must 
be  tested  and  is  potentially  subject  to 
control.  Using  engineering  assessment 
for  process  vents  with  a  TRE  index 
value  above  4.0  also  allows  facilities  to 
focus  attention  on  vents  wha«  control 
or  monitoring  is  expected  to  be 
required. 

Ei^lineering  judgement  is  allowed  in 
the  process  vent  referencing  subparts  of 
part  60  only  for  TRE  index  value 
determination  after  a  process  change  is 
made,  but  it  is  not  allowed  for  the  initial 
determination  of  vent  characteristics. 


Also,  the  specifications  included  in  the 
CAR  of  what  an  engineering  assessment 
entails,  and  the  examples  of  engineering 
assessment,  are  not  in  the  process  vent 
NSPS. 

The  HON  does  not  allow  the  use  of 
engineering  judgement  for  the  initial 
determination  of  concentration  and  flow 
rate  to  verify  Group  28  status.  These 
vents  would  have  to  be  tested  to 
evaluate  the  concentration  or  flow  rate. 
The  CAR  allows  engineering  assessment 
for  the  initial  determination  of  low 
concentration  and  flow  rate.  The  EPA 
has  determined  that  engineering 
assessment  is  appropriate  for  these  low 
concentration  and/or  low  flow  rate 
streams.  This  assessment  is  available  for 
review  by  an  inspector  who  can  always 
request  that  a  test  be  conducted  if 
needed. 

Other  Burden  Reductions   ' 

There  are  several  other  minor 
provisions  based  on  HON  provisions 
that  are  consolidated  in  the  CAR  for 
consistency,  simplicity,  or  to  provide 
burden  reduction.  They  are  discussed 
below. 

As  in  all  the  referencing  subparts,  the 
CAR  requires  that  the  group  status  of  the 
process  vent  must  be  evaluated 
whenever  a  process  change  is  made.  The 
part  60  rules  list  examples  of  process 
changes,  and  these  lists  are  similar  to 
the  examples  in  the  HON,  except  that 
the  HON  list  includes  changes  in 
production  rates  as  an  example  of  a 
process  change.  The  CAR  includes 
production  rate  changes  as  examples  of 
process  changes. 

Likewise,  the  CAR  includes  the  HON 
provisions  regarding  where  to  locate  the 
sampling  site  for  purposes  of 
determining  the  vent  stream 
characteristics.  The  CAR  approach 
essentially  specifies  that  the  sampling 
site  should  be  located  after  the  last 
recovery  device  but  prior  to  the  control 
device  inlet  (and  prior  to  release  to  the 
atmosphere).  In  additicm  to  this  same 
requirement,  the  part  60  process  vent 
referencing  subparts  also  provide 
sampling  site  provisions  for  streams  that 
are  mixed  prior  to  venting  to  a  control 
device.  In  these  provisions,  calculations 
are  required  to  back-calculate  the  effect 
of  the  control  device  on  the  individual 
streams  that  are  mixed.  The  EPA 
determined  that  this  beck-calculaticHi 
was  not  necessary,  because  a 
determination  of  the  efficiency  for  the 
control  device  to  reduce  the  mixed 
stream  is  a  good  indication  of  the 
efficiency  to  reduce  emissions  frt)m 
individual  streams.  These  40  CFR  part 
60  provisions,  therefore,  were  not 
adopted  in  the  CAR. 


The  net  heating  value  equation  in  the 
CAR  specifies  that  the  concentrations  of 
the  individual  compounds  are  to  be 
determined  on  a  wet  basis.  All  of  the 
process  vent  referencing  subparts  and 
the  general  provisions  of  40  CFR  parts 
60  and  63  contain  a  net  beating  value 
equation,  but  the  equation  is  presented 
in  several  diffierent  forms  across  the 
rules  with  respect  to  whether  or  not  the 
concentration  component  of  the 
equation  is  on  a  wet  or  dry  basis.  Some 
equations  specify  wet  basis,  but  some 
equations  specify  dry  basis  and  include 
a  correction  for  the  water  vapor  content 
of  the  vent  stream.  With  the  exception 
of  40  CFR  part  60.  subpart  III,  all  the 
equations  are  mathematically 
equivalent,  so  the  results  are  the  same. 
In  subpart  III.  the  equation  is  given  in 
the  wet  basis  form,  but  the  provisions 
do  not  require  that  it  be  on  a  wet  basis. 
Because  industry  input  indicated  that 
the  wet  basis  form  for  the  equation  is 
more  prevalent,  the  wet  basis  form  is 
used  in  the  CAR  and  the  concentration 
is  required  to  be  on  a  wet  basis.  This  is 
a  possible  change  for  40  CFR  part  60. 
subpart  in  since  some  owners  or 
operators  subject  to  subpart  III  may  have 
been  calculating  net  heating  value  using 
concentration  on  a  dry  basis  in  the 
equation  meant  for  wet  basis 
concentrations.  These  owners  or 
operators  would  therefore  need  to 
recalctilate  the  net  heating  value  under 
the  CAR. 

A  change  has  been  proposed  to 
subpart  ni.  however,  specifying  that  the 
concentration  should  be  on  a  wet  basis 
(62  FR  45369,  August  27, 1997).  Note 
that  this  Federal  Register  ciution  refers 
to  changes  in  test  methods;  the  actual 
text  of  the  proposed  amendment  to 
subpart  in  is  in  the  air  docket  at  A-97- 
12  or  on  the  web  at  http://www.epa.gov/ 
ttn/emc.  Once  this  change  is  final, 
subpart  m  and  the  CAR  will  be 
consistent  on  this  issue. 

The  HON  has  a  requirement  to  report 
which  criteria  (TRE  index  value, 
concentration,  or  flow  rate)  a  process 
vent  meets  to  quaUfy  as  a  (>oup  28  vent 
and  to  report  the  test  results  (if  any) 
accompanying  the  determination.  Under 
the  CAR,  records  of  test  infumatian 
must  be  maintained,  but  no  reports  are 
required.  The  report  is  required  only  to 
identify  which  vents  are  &oup  2B.  It 
does  not  have  to  list  which  criteria  each 
vent  meets.  This  reporting  requirement 
operates  in  conjunction  with  the  CAR'S 
approach  to  reporting  process  changes. 
If  a  process  change  is  made  that  does 
not  result  in  upgrading  the  group  status~~ 
(for  example.  Group  2B  to  Ckoup  2A), 
then  only  a  statement  to  that  effect  is 
required.  This  is  a  burden  reduction 
because  if  a  process  vent  that  meets 


57772 Federal  Regi«ter/Vol.  63,  No.  208  /  Wednesday.  October  28.  1998  /  Propoaed  Rules 


Group  2B  status  for  one  criterion  now 
meets  Group  2B  status  for  a  different 
criterion  following  a  process  change, 
only  a  brief  report  would  be  required 
rather  than  test  results,  engineering 
assessments,  of  the  like.  All  records  of 
calculations  after  a  process  change  are 
still  required  to  be  kept. 

Haiogenated  Vent  Streams 

Some  concerns  may  exist  in  the 
consolidated  process  vent  rules  for 
haiogenated  process  vents  subject  to  40 
CFR  part  60.  subparts  III,  NNN,  or  RRR 
but  not  subject  to  the  HON.  Two 
separate  but  related  issues  exist:  (1) 
whether  a  vent  stream  is  haiogenated, 
and  (2)  how  to  control  a  haiogenated 
vent  stream. 

The  TRE  index  value  is  a  function  of 
whether  the  vent  stream  is  haiogenated 
or  nonhalogenated.  The  CAR  and  all  of 
the  referencing  subparts  direct  the 
owner  or  operator  to  use  one  set  of 
coefficients  to  make  the  TRE  index 
value  calculation  for  a  haiogenated  vent 
stream,  while  another  set  of  coefficients 
must  be  used  to  make  the  TRE  index 
value  calculation  for  a  nonhalogenated 
vent  stream.  The  CAR  provisions 
consolidate  the  definition  of  a 
haiogenated  vent  stream  using  the  HON 
definition.  The  definition  specifies  that 
when  the  mass  emission  rate  of  halogen 
atoms  contained  in  the  organic 
compounds  is  equal  to  or  greater  than 
0.45  kilogram  per  hour,  the  process  vent 
stream  is  considered  haiogenated. 

This  is  potentially  an  important  issue 
for  process  vents  subject  to  one  of  the 
part  60  process  vent  referencing 
subparts,  because  those  rules  define 
haiogenated  streams  differently.  A 
stream  is  considered  haiogenated  if  it 
contains  20  ppmv  or  greater  halogens 
(versus  0.45  kilograms  per  hour  under 
the  CAR).  The  consolidation  of  this 
definition  in  the  CAR  could  result  in  a 
haiogenated  vent  in  the  NSPS  rules 
becoming  a  nonhalogenated  vent  in  the 
CAR,  or  vice  versa.  With  the  difi'erent 
set  of  coefficients  for  calculating  THE 
index  values  for  haiogenated  and 
nonhalogenated  vent  streams,  this  could 
change  the  TRE  index  value  of  a  vent 
and,  therefore,  the  group  status.  If  a 
group  status  changes  as  a  result  of  the 
CAR.  a  difiiarent  control  and/or 
monitoring  requirement  may  be 
triggered. 

The  EPA  believes  this  is  an 
insignificant  difference  because  only  a 
small  subset  of  vents  might  have 
difiiBrent  haiogenated  status  under  the 
CAR  versus  the  NSPS  process  vent 
rules.  Also,  the  majority  of  sources 
subject  to  the  process  vent  NSPS  are 
also  subject  to  the  HON.  Therefore,  this 


difference  would  have  little  effect  on 
rule  applicability. 

The  HON  provisions  for  process  vents 
also  include  additional  control 
requirements  for  haiogenated  Group  1 
process  vents,  while  the  other 
referencing  subparts  do  not  specify  any 
additional  control.  The  HON  prohibits 
flaring  of  haiogenated  vents  and 
specifies  that  a  halogen  reduction 
device  must  be  used  if  the  process  vent 
is  to  be  combusted.  The  proposed  CAR 
includes  the  HON  provisions  regarding 
flares  and  halogen  reduction  devices  for 
combusted  haiogenated  Group  1  process 
vents.  Based  on  industry  input.  EPA 
believes  that  haiogenated  vents  are  very 
rarely  flared  because  the  flare  tip 
corrodes  under  these  conditions. 

These  are  substantial  changes  from 
the  40  CFR  part  60  rules  (especially  the 
possibility  of  requiring  the  installation 
of  a  halogen  reduction  device  such  as  a 
scrubber)  that  may  prove  to  be  an 
impediment  to  some  sources  that 
otherwise  may  wish  to  use  the  CAR.  The 
EPA  believes  that  the  total  population  of 
process  vents  that  contain  halogens,  are 
Group  1,  and  are  subject  to  a  40  CFR 
part  60  rule,  but  that  are  not  subject  to 
the  HON  is  small.  The  EPA  specifically 
requests  comment  on  this  issue. 

E.  Transfer  Rack  Provisions 

The  transfer  rack  provisions 
consolidate  the  transfer  rack 
requirements  of  40  CFR  part  61,  subpart 
BE  (benzene  transfer  operations),  and  40 
CFR  part  63,  subpart  G  (HON  transfer 
racks).  Transfer  racks  complying 
through  the  use  of  a  control  device  are 
referred  to  subpart  G  of  the  CAR, 
thereby  eliminating  much  of  the 
regulatory  text  contained  in  the  transfer 
sections  of  the  referencing  subparts. 

The  CAR  transfer  provisions  are  based 
on  the  transfer  provisions  of  the  HON. 
The  only  significant  change  relative  to 
the  HON  provisions  involves 
elimination  of  a  recordkeeping 
requirement.  The  HON  requires  that 
records  be  kept  of  liquids  transferred 
through  each  transfer  rack.  The  EPA  has 
determined  that  this  record  is  not 
necessary  for  transfer  racks  complying 
with  the  CAR.  The  intent  of  the  record 
in  the  HON  was  to  determine  if  the 
liquids  being  transferred  triggered  the 
HON  control  requirements  for  the 
transfer  rack.  Since  control  is  required 
for  all  transfer  racks  complying  with  the 
CAR.  this  record  is  not  needed. 

The  primary  benefit  of  using  the  CAR 
for  transfer  racks  subject  to  40  CFR  part 
61,  subpart  BB  is  to  extend  the  same 
compliance  options  of  the  HON  to  non- 
major  SOCMI  sources  subject  to  subpart 
BB. 


The  HON  allows  vapor  balancing  as 
an  alternative  to  the  installation  of  a 
control  device.  The  process  of  vapor 
balancing  consists  of  returning  vapors 
expelled  from  the  vehicle  being  loaded 
through  vapor  lines  to  the  storage  vessel 
being  emptied.  This  option  is  not 
contained  in  40  CFR  part  61.  subpart 
BB.  Vapor  balancing  is  an  option  under 
the  HON  because  EPA  determined  that 
it  reduces  emissions  by  at  least  98 
percent  and  is  therefore  an  acceptable 
alternative  to  a  control  device. 
Consequently,  vapor  balancing  is 
included  in  the  CAR  to  provide 
flexibility  for  non-major  SOCMI  sources 
subject  to  subpart  BB. 

In  addition,  the  CAR  clarifies  the 
definitions  of  vapor  balancing  and 
closed-vent  system.  Vapor  balancing 
systems  are  not  subject  to  the  closed- 
vent  system  equipment  leak  provisions. 
Previously,  the  referencing  subparts 
used  different  approaches  and . 
terminology,  creating  confusion  about 
whether  or  not  an  individual  section  of 
the  transfer  rack  was  part  of  the  process 
or  part  of  the  closed- vent  system.  The 
consolidated  definitions  clarify  the 
issue.  See  the  discussion  of  the 
definitions  in  section  VI.B  of  this 
preamble  for  more  information. 

"Vapor  collection  system"  is  the  term 
used  in  the  referencing  subparts  to 
describe  the  equipment  that  collects  and 
transports  transfer  rack  emissions. 
Throughout  the  CAR.  uniform  language 
is  adopted  that  refers  to  this  type  of 
equipment  as  "closed-vent  systems." 
This  standardization,  along  with  the 
revised  definitions,  further  clarifies 
which  sections  of  the  transfer  rack  are 
included  in  the  closed-vent  system  and 
which  are  process  piping. 

The  HON  also  introduces  two  other 
compUance  alternatives  that  can  be  used 
for  transfer  racks,  neither  of  which  are 
included  in  40  CFR  part  61,  subpart  BB. 
Emissions  from  transfer  racks  can  be. 
routed  either  to  a  process  or  to  a  fuel  gas 
system.  These  options  are  consistent 
with  EPA's  current  approach  to 
emissions  control  and  provide 
operational  flexibiUty  while 
maintaining  environmental  protection. 
During  the  development  of  the  HON. 
EPA  determined  that  both  of  these 
alternatives  reduce  emissions  by  at  least 
98  percent  and  are  therefore  acceptable 
alternatives  to  a  control  device. 
Therefore,  these  two  options  are 
included  in  the  CAR's  provisions  for 
transfer  racks. 

The  CAR  allows  two  alternatives  for 
demonstrating  leak  tightness  for  tank 
trucks  and  rail  cars.  Source  operators 
may  rely  on  either  a  Department  of 
Transportation  tank  certification  for 
tank  trucks  and  railcars,  or  Method  27 
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test  results  and  documentation.  The 
HON  allows  both  of  these  alternatives, 
recognizing  that  either  is  an  acceptable 
means  of  demonstrating  leak  tightness 
of  tank  trucks  and  railcars.  However, 
because  it  was  drafted  prior  to  the  DOT 
certification  program,  40  CFR  part  61. 
subpart  BB  does  not  make  this  choice 
available  for  transfer  racks  and  specifies 
only  Method  27.  Allowing  this 
alternative  in  the  CAR  provisions 
provides  a  potential  for  burden 
reduction  because  owners  and  operators 
of  tank  trucks  and  railcars  are  already 
required  to  keep  the  DOT  certifications 
under  DOT  regulations.  Under  the  CAR 
they  do  not  have  to  perform  Method  27 
in  addition  to  keeping  the  DOT 
certification.  This  alternative  provides 

for  a  significant  reduction  in 

recordkeeping  burden  in  40  CFR  part 
61.  because  subpart  BB  required  several 
ancillary  records  related  to  Method  27 
to  be  kept  by  the  owner  or  operator  of 
the  transfier  rack.  These  records  are  not 
necessary  in  conjunction  with  the  much 
simpler  records  needed  for  the  DOT 
certifications. 

The  HON  also  allows  an  owner  or 
operator  to  use  a  control  device  to 
reduce  the  organic  concentration  of 
transfer  rack  emissions  to  20  ppmv.  (on 
a  dry  basis,  corrected  to  3  percent 
oxygen)  as  an  alternative  to  reducing 
emissicHis  by  98  percent.  However.  40 
CFR  part  61.  subpart  BB  does  not 
provide  this  alternative,  so  the  CAR 
includes  this  option  as  a  means  of 
flexibility  for  transfer  rack  compliance. 
Achieving  a  98  percent  reduction  of  a 
vent  stream  that  initially  has  a  very  low 
concentration  can  be  infeasible  or 
unreasonably  costly.  Allowing  a  20 
ppmv  concentration  in  addition  to  a  98 
percent  reduction  provides  operational 
flexibiUty  without  compromising 
enviromnental  protection.  This  is  an 
example  of  extending  the  more^p-to- 
date  procedures  of  the  HON  to  sources 
subject  to  40  CFR  part  61.  subpart  BB. 

Ine  CAR  adopts  the  cmtrol 
requirements  of  the  HON  for 
haiogenated  transfer  rack  vent  streams. 
These  requirements  are  similar  to  those 
discussed  in  section  VI.D  of  this 
preamble  for  haiogenated  process  vents. 
These  are  new  requirements  for  transfer 
racks  subject  to  40  CFR  part  61.  subpart 
BB.  The  EPA  does  not  expect  the  new 
requirement  to  affect  many  vent  streams 
because  few  transfer  racks  that  are 
subject  to  40  CFR  part  61,  subpart  BB 
will  contain  halogens  in  sufficient 
quantity  to  be  considered  haiogenated 
by  the  CAR. 

F.  Equipment  Leak  Provisions 

The  proposed  CAR's  equipment  leaks 
provisions  consolidate  the  equipment 


leaks  requirements  of  40  CFR  part  60. 
subpart  W  (SOCMI  equipment  leaks). 
40  CFR  part  61.  subpart  V  (the  generic 
equipment  leak  requirements  for  40  CFR 
part  61,  subparts  F  (vinyl  chloride]  and 
]  [benzene]),  and  part  63.  subpart  H 
(HON  equipment  leaks). 

Applicability  of  the  CAR's  equipment 
leak  reqiiirements  is  determined  by 
applic^ility  provisions  in  the 
referencing  subparts.  These  provisions 
specify  the  components  that  would  be 
subject  to  the  CAR.  The  provisions  of 
the  CAR  apply  only  to  those 
components  that  are  subject  to  the 
referencing  subparts  and  are  specifically 
referred  to  the  CAR.  The  CAR  does  not 
alter  the  applicabiUty  of  the  referencing 
subpart.  For  example,  the  equipment 
leak  provisions  of  subpart  W  of  40  CFR 
Part  60  state  that  subject  equipment 
includes  all  pumps,  valves, 
compressors,  pressure  reUef  devices, 
sampling  connection  systems,  open- 
ended  lines,  and  coimectors  that  contain 
or  contact  a  process  fluid  that  is  at  least 
10  percent  VOC  by  weight.  When  the 
CAR  is  applied,  only  those  same 
components  would  be  subject  to  the 
provisions  in  the  CAR.  Thus,  even 
though  the  CAR  contains  provisions  for 
agitators,  the  agitator  provisions  would 
not  apply  to  a  source  subject  only  to  40 
CFR  part  60,  subpart  W,  because 
agitators  are  not  covered  by  40  CFR  part 
60.  subpart  W. 

This  section  of  the  preamble  discusses 
the  CAR  provisions  for  alternative 
monitoring  for  valves,  coimector 
monitoring,  the  overall  improvements  to 
the  structure  of  the  equipment  leaks 
provisions  in  the  CAR.  provisions  from 
the  HON  that  were  clarified  or  improved 
through  incorporation  into  the  CAR.  and 
significant  changes  between  the 
provisicms  of  40  CFR  part  60.  subpart 
W  and  40  CFR  part  61.  subpart  V  and 
those  contained  in  the  CAR 

Alternative  Monitoring  Program  for 
Valves 

The  most  significant  diffraenoe 
between  the  equipment  leaks  provisions 
in  the  CAR  and  those  in  the  referencing 
subparts  is  the  CAR's  innovative 
approach  for  monitoring  valves  for 
leaks.  The  CAR  alternative  monitoring 
program  can  significantly  reduce  the 
amount  of  burden  associated  with 
monitoring  valves  for  leaks  without 
increasing  the  emissions  of  regulated 
pollutants  to  the  environment.  The 
valve  monitoring  program  is  discussed 
below. 

The  premise  for  the  CAR  alternative 
monitoring  program  is  that  industry 
data  and  experience  have  shown  that,  at 
some  fedlities.  some  valve  populations 
tend  to  leak  mme  frequently  than 


others.  The  referencing  subparts  require 
valve  monitoring  on  a  process  unit 
basis,  such  that  a  certain  number  of 
valves  that  tend  to  leak  fiequently  may 
continually  force  all  of  the  valves  in  the 
process  unit  to  be  monitored  frequently. 
Separate  process  units  can  qualify  fcR- 
less  frequent  monitoring  if  the  percent 
leaking  valves  in  the  process  unit  fells 
to  a  sioall  enough  number.  The  CAR 
alternative  monitoring  program  extends 
this  concept  by  allowing  subgrouping. 
within  or  across  process  units,  to 
detertnine  the  vuves  that  must  be 
monitored.  Each  subgroup  correlates  to 
a  specific  monitoring  frequency  based 
on  the  percent  leaking  in  that  subgroup. 

Under  the  CAR  altemative,  tlA  owner 
or  operator  can  place  valves  that  are 
expected  to  leak  more  frequently  into 
one  subgroup.  Because  these  valves  leak 
more  frequently  they  would  be 
monitorml  more  fi«quently.  Then,  the 
valves  in  the  other  subgrou[>s  can 
quahfy  for  less  fiequent  monitoring 
because  the  valves  that  leak  more 
frequently  will  not  be  included  in  their 
percent  leaking  calculations.  This  is 
conceptually  the  same  as  the  ciirrent 
programs  which  allow  different 
monitoring  frequencies  for  different 
process  units,  in  that  the  poformanoe  of 
a  given  process  unit  does  not  disqualify 
another  process  unit  from  less  frequent 
monitoring.  The  primary  difiierenoe  in 
the  CAR  alternative  monitoring  program 
is  that  subgrouping  can  be  based  on  site- 
specific  bctors  other  than  process  unit 
boimdaries. 

The  main  benefit  of  the  CAR 
alternative  monitoring  program  is  to 
allow  facilities  to  focus  on  valves  that 
tend  to  leak,  vdule  reUeving  the  burden 
of  monitoring  valves  that  tend  not  to 
leak  and  achieving  essentially  the  same 
level  of  environmental  protection 
provided  by  the  referencing  subparts. 
The  cost  of  monitoring,  which  is  a 
significant  burden  to  the  industry,  is 
thereby  reduced  without  creating  a 
greater  potential  for  negative 
environmental  impact. 

Several  safeguards  have  been  built 
into  the  CAR  dtemative  monitoring 
program  to  ensure  that  the  level  of 
environmental  protecticHi  does  not 
deteriorate.  First,  to  initially  qualify  for 
the  CAR  alternative  monit<mng 
program,  the  overall  performance  of  all 
valves  in  the  altemative  monitoring 
program  must  be  less  than  2  percent 
leakers.  Also,  if  the  overall  performance 
of  the  valves  in  the  alternative 
monitoring  program  feils  to  meet  the 
program's  required  2  percent  leak  rate, 
as  detwmined  through  semi-annual 
performance  checks,  the  entire 
population  of  valves  in  the  alt«native 
monitoring  program  would  revmt  to  the 
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original  valve  monitoring  program.  As  a 
result,  each  process  unit  would  revert  to 
the  monitoring  frequency  dictated  by 
the  percent  leaiung  valves  observed. 
This  may  also  introduce  monthly 
monitoring  for  many  valves.  The  EPA 
considers  this  possibility  a  significant 
incentive  for  owners  or  operators  to 
maintain  good  performance  at  plant 
sites  employing  the  subgrouping 
program. 

In  addition,  valves  with  less  than  one 
year  of  monitoring  data  (or  valves  not 
monitored  within  the  last  12  months) 
must  initially  be  placed  into  the  most 
frequently  monitored  subgroup. 
Provisions  to  restrict  switching  valves 
between^ubgroups  are  included  to 
prevent  circiunvention.  These 
provisions,  discussed  below,  ensure  that 
valves  cannot  be  moved  back  and  forth 
between  subgroups  to  hide  or  diminish 
the  impact  of  leaking  valves  on  the 
percent  leaking  valves  calculations. 
Under  the  proposed  alternative,  a 
valve  can  be  moved  into  a  less 
frequently  monitored  subgroup  only 
when  data  have  been  collected  that 
demonstrate  that  the  valve  has  not 
leaked  during  the  entire  monitoring 
period  of  the  subgroup  to  which  it  is 
moving  (for  example,  no  leaks  for  the 
past  12  months  before  moving  a  valve 
into  an  annually  monitored  subgroup). 
Therefore,  valves  with  a  demonstrated 
lower  incidence  of  leaks  can  migrate 
into  the  longer  monitoring  period 
subgroups.  Because  even  a  fiew  leaking 
valves  in  a  subgroup  can  disqualify  the 
subgroup  for  the  longer  monitoring 
periods,  it  is  anticipated  that  owners 
and  operators  will  be  very  cautious 
when  considering  whether  or  not  to 
move  suspect  valves  into  the  longer 
monitoring  period  subgroup. 

To  move  a  valve  into  a  more 
frequently  monitored  subgroup,  the 
valve  must  have  been  monitored  during 
the  most  recent  monitoring  period  for 
the  group  it  is  moving  &t>m,  and  it  must 
have  had  its  monitoring  results  included 
with  the  group  from  which  it  is  moving. 
The  intent  of  this  safeguard  is  to  prevent 
leaking  valves  from  being  shuttled  out 
of  a  subgroup  to  protect  that  subgroup 
from  triggering  a  more  frequent 
monitoring  period. 

The  placement  and  subsequent 
reassignment  of  valves  into  subgroups  is 
a  decision  that  will  be  made  on  a  case- 
by-caae  basis  by  the  owners  and 
operators.  The  alternative  program  takes 
advantage  of  the  knowledge  of  the 
process  that  the  owner  or  operator 
possesses.  At  a  given  facility,  for 
example,  valves  operating  under  certain 
temperatiires  or  valves  located  adjacent 
to  certain  pieces  of  equipment  may  be 
more  likely  to  leak.  No  single  set  of 


criteria  can  be  applied  to  the  entire 
industry,  as  the  characteristics  of  valves 
that  are  more  likely  to  leak  at  one 
facility  may  not  be  the  same  at  another 
Gacility. 

Some  additional  records  and  items  to 
include  in  the  periodic  reports  are 
necessary  for  this  program  to  ensure 
compliance.  These  records  and 
reporting  items  consist  essentially  of 
recording  which  valves  are  initially . 
assigned  to  each  subgroup,  which  valves 
have  subsequently  been  reassigned,  and 
the  results  of  the  semiannual 
performance  checks.  The  burden 
associated  with  retaining  these  records 
and  making  these  reports  is  far 
outweighed  by  the  savings  in  reduced 
monitoring. 

The  other  aspect  of  the  valve  program 
is  the  abilitv  to  earn  longer  monitoring 
periods  with  good  (terformance.  The 
HON  currently  allows  a  series  of 
extended  monitoring  periods  based  on 
improved  performance,  culminating 
with  an  annual  monitoring  period  for 

f>rocess  units  with  less  thui  0.5  percent 
eaking  valves.  The  CAR  equipment 
leaks  subpart  introduces  an  additional 
2-year  monitoring  period  for  process 
units  writh  less  than  0.25  percent  leaking 
valves.  This  extended  monitoring  period 
would  be  available  to  valves  wh^er  or 
not  the  owner  or  operator  chooses  to  use 
the  alternative  subgrouping  program  for 
compliance.  Since  0.25  percent  of  a 
tjrpical  valve  population  (either  a 
process  unit  under  the  base  monitoring 
program  or  a  subgroup  under  the  CAR 
alternative  monitoring  program)  is  a 
very  small  number  of  leaking  valves, 
EPA  considers  this  change  a  logical 
extension  of  the  original  monitoring 
periods  specified  in  the  HON. 
Furthermore,  it  has  the  potential  to 
substantially  reduce  monitoring  costs 
without  increasing  long-term  emissions 
to  the  environment. 

Revised  Monitoring  Program  for 
Connectors 

Another  major  difference  between  the 
CAR  and  the  referencing  subparts  is  the 
approach  taken  to  control  equipment 
leak  emissions  from  connectors.  The 
HON  is  the  only  referencing  subpart 
with  coimector  monitoring  provisions, 
but  the  CAR'S  approach  to  connector 
monitoring  requires  much  less  frequent 
monitoring  for  SCUs  with  good 
performance  histories. 

For  connectors,  as  for  valves,  the 
monitoring  periods  have  been  extended. 
The  HON  is  the  only  referencing  subpart 
that  specifies  periodic  monitoring  for 
connectors,  and  it  contains  provisions 
for  extending  the  monitoring  period  to 
once  every  4  years  if  the  percentage  of 
leaking  connectors  is  less  than  0.5 


percent.  The  CAR  extends  the  HON 
concept  to  an  8-year  monitoring  period 
for  process  units  with  less  than  0.25 
percent  leaking  connectors,  while  . 
introducing  coimector  monitoring  to 
sources  previously  complying  with  the 
sensory  monitoring  requirements  of  40 
CFR  part  61,  subpart  V  and  40  CFR  part 
60,  subpart  W.  This  approach  for 
connectors  applies  on  an  SCU  basis; 
subgrouping  similar  to  the  alternative 
valve  monitoring  program  is  not 
allowed. 

The  EPA  believes  that  the  extended  8- 
year  monitoring  period  is  warranted  for 
coimectors  which  can  achieve  and 
maintain  a  leak  rate  of  less  than  0.25 
percent.  The  lower  threshold  will  forbid 
any  poorly  performing  connectors  from 
quahfying.  In  addition,  connectors  are 
static  pieces  of  equipment  without  any 
moving  parts.  They  are  much  less  likely 
to  leak  than  dynamic  pieces  of 
equipment  like  pumps  and  valves. 

As  a  safeguard  built  into  the 
provisions  allowing  an  8-year 
monitoring  frequency,  the  CAR  requires 
at  least  half  of  the  connectors  to  be 
monitored  within  the  first  4  years.  The 
process  unit  must  have  less  than  0.35 
percent  leaking  connectors  to  remain  in 
the  8-year  program;  foiling  the  percent 
leak  criteria  means  the  owner  or 
operator  must  monitor  the  rest  of  the 
values  within  the  next  6  months.  The 
result  of  this  monitoring  will  then 
determine  the  new  monitoring  period. 
The  0.35  percent  criterion  was  selected 
so  that,  if  0.35  percent  (or  more)  of  the 
first  half  of  the  connectors  leak,  the 
overall  connector  population  mil  be 
monitored,  and  the  overall  results  will 
be  used  to  determine  the  monitoring 
frequency. 

Ine  changes  for  valves  and 
connectors  introduce  concepts  designed 
not  only  to  significantly  reduce  the 
burden  of  complying  with  equipment 
leak  inspections  but  also  to  maintain 
environmental  protection.  The  EPA 
believes  that  the  safeguards 
incorporated  into  the  new  programs  for 
valves  and  coimectors  are  sufficient  to 
meet  both  of  these  goals. 

CAR  Structure 

Some  of  the  improvement  to  the  CAR 
subpart  F  entails  restructuring  with  the 
intent  to  isolate  and  emphasize  the 
different  provisions  in  a  manner  more 
consistent  with  typical  plant  operation. 
For  example,  monitoring  for  leaks  and 
leak  repair  are  presented  separately 
because  the  personnel  at  a  plant  site 
responsible  for  these  two  activities  are 
not  necessarily  the  same.  In  addition  to 
creating  a  "user-friendly"  format,  the 
other  goal  of  restructuring  is  to  avoid 
repetition  of  requirements.  Equipment 
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identification  provisions,  for  example, 
are  presented  once  rather  than 
duplicated  for  each  equipment  type 
discussed. 

In  general,  the  equipment  leaks 
subpart  of  the  CAR  is  structured  in  the 
following  manner.  Provisions  common 
to  all  equipment  types  (such  as 
equipment  identification,  monitoring  for 
leaks,  and  leak  repair)  are  consoUdated 
and  presented  once,  at  the  beginning  of 
the  subpart.  Following  these  provisions 
are  component-by-component  standards 
(for  example,  for  valves  and  for  pumps). 
After  the  standards  sections,  the  subpart 
contains  alternatives  for  batch  units  and 
for  enclosed  process  units  as  well  as 
recordkeeping  and  reporting 
requirements  for  all  equipment. 

The  general  benefit  of  this  structure  is 
that  plant  personnel  need  to  be  familiar 
with  only  the  portions  of  the  subpart 
that  affect  them.  Personnel  responsible 
only  for  component  repair,  for  example, 
can  refer  to  two  or  three  sections  in  the 
subpart  and  do  not  have  to  read  all  of 
the  sections.  A  discussion  of  some  of  the 
more  specific  benefits  of  structure 
.  improvements  follows. 

Two  sections  have  been  created 
through  restructuring:  "Instrument  and 
Sensory  Monitoring  for  Leaks"  and 
"Leak  Repair."  This  restructuring  is 
intended  to  more  closely  relate  the 
structure  of  the  equipment  leaks  subpart 
to  the  way  plants  are  configured  and 
operated,  llie  referencing  subparts 
contain  the  leak  detection  and  repair 
provisions  for  each  type  of  component 
within  the  section  for  that  component. 
EPA  believes  that  significant 
consolidation  and  simplification  can  be 
achieved  by  combining  the  leak 
detection  and  leak  repair  provisions  into 
one  set  of  provisions,  since  they  are  very 
similar  or  identical  for  the  different 
types  of  components.  Instrument  leak 
detection  procedures  are  the  same 
across  the  components,  including  the 
method  used,  calibration,  monitoring 
procedure,  and  leak  identification. 

The  same  is  true  for  leak  repair 
procedures.  All  of  the  referencing 
subparts  include  provisions  for  repair 
within  15  days  (first  attempt  within  5 
days),  removal  of  leak  identification, 
delay  of  repair,  and  recordkeeping. 
Many  of  the  CAR's  recordkeeping 
provisions  are  contained  in  the  new  leak 
detection  and  repair  sections  because 
the  personnel  detecting  and  repairing 
the  leaks  are  generally  the  same  ones 
who  create  and  maintain  the  records. 
Only  leak  detection  and  repair  specific 
to  individual  components  or  situations 
are  retained  in  the  individual  sections 
addressing  those  components. 

An  admtional  restructuring  was 
achieved  by  creating  a  parallel 


construction  for  the  equipment 
component  sections  which  have  similar 
types  of  provisions.  The  standards  for 
valves,  pumps,  connectors,  agitators, 
pressure  relief  devices  in  liquid  service, 
and  instrumentation  systems  are  broken 
into  parallel  paragraphs  addressing 
compliance  schedule,  leak  detection, 
percent  leaking  component  calculations, 
and  leak  repair,  where  these  provisions 
are  applicable.  Any  special  provisions 
for  that  component  follow  the 
standardized  paragraphs.  A  consistent 
structure  for  these  sections  enables  the 
owner  or  operator  to  more  easily 
understand  the  requirements  for  each 
component  and  facilitate  the  owner  or 
operator's  compliance  activities. 
For  consistency  and  clarity,  all 
owners  or  operators  controlling 
equipment  leak  emissions  with  closed- 
vent  systems  and  control  devices  or  by 
routing  to  a  process  or  to  a  fuel  gas 
system  are  also  subject  to  subpart  G  of 
the  CAR.  Subpart  F  of  the  CAR  specifies 
95  percent  or  greater  control  efficiency 
for  control  devices  before  referring  all 
three  of  these  compliance  options  to 
subpart  G.  Subpart  G  then  provides  the 
consistent,  consolidated  procedures  for 
the  control  device  or  routing  emissions 
to  a  process  or  fuel  gas  system. 

Clarifications  and  Improvements  From 
the  HON 

In  addition  to  consolidating  primarily 
on  the  HON  requirements,  the  CAR 
makes  some  significant  clarifications, 
changes,  and  improvements  to  the  HON 
provisions.  These  issues,  some  of  which 
also  constitute  changes  for  sources 
referenced  from  the  other  two 
equipment  leaks  referencing  subparts, 
are  discussed  in  more  detail  below.  This 
section  discusses  changes  to  provisions 
taken  from  the  HON.  In  cases  where  the 
HON  and  the  non-HON  requirements 
are  substantially  identical,  the 
discussion  in  this  section  is  equally 
applicable  to  all  three  referencing 
subparts.  When  the  discussion  applies 
to  all  three  equipment  leak  referencing 
subparts  instead  of  only  the  HON,  the 
discussion  is  specially  noted. 

Identification  of  subject  equipment 
has  been  simplified  for  all  sources 
complying  with  the  CAR.  It  is  not 
necessary  to  individtially  identify  each 
piece  of  equipment,  as  long  as 
equipment  subject  to  the  CAR  can  be 
distinguished  from  other  equipment 
through  means  of  a  plant  site  plan,  log 
entries,  process  unit  boimdaries,  or 
another  method.  This  does  not  preclude 
the  use  of  individual  equipment 
identification,  but  it  does  ofiier 
flexibility  and  the  opportimity  for 
biuden  reduction  as  a  source  does  not 
have  to  track  a  complex  numbering 


scheme  for  compliance.  For  example, 
the  CAR  simplifies  identification  of 
connectore  by  allowing  them  to  be 
identified  by  grouping  or  area.  Closed- . 
vent  systems  and  control  devices, 
pressure  relief  devices,  and 
instnmientation  systems  must  be 
identified,  but  the  CAR  provisions  do 
not  specify  particular  formats.  The 
referencing  subparts,  on  the  other  hand, 
require  lists  of  identification  numbers 
for  individual  pieces  of  equipment;  the 
CAR  is  more  flexible  and  thus  reduces 
the  recordkeeping  burden.  Such 
flexibility,  however,  does  not  relieve  an 
owner  or  operator's  responsibility  for 
the  ability  to  locate  components  at  the 
plant  site. 

Regarding  unsafe-to-mcmitor  or 
diffioilt-to-monitor  equipment,  the 
HON  requires  ownere  or  operators  to 
develop  a  written  plan  for  monitoring 
the  equipment,  but  does  not  explicitly 
require  the  monitoring.  The  CAR 
clarifies  that  monitoring  of  the 
equipment  is  required  according  to  the 
written  plan  that  is  developed. 

'Ilie  C^lR  clarifies  that  compressors 
designated  as  operating  with  an 
instrument  reading  less  than  500  ppm, 
as  well  as  pressure  relief  devices,  are 
subject  to  a  performance  standard  as 
opposed  to  a  worin  practice  standard 
with  respect  to  instrument  monitoring. 
Thus,  if  a  compressor  is  monitored 
using  Method  21  and  an  instrument 
reading  of  500  ppm  or  greater  is 
detected,  it  is  a  violation  of  the 
standard.  If  a  pressure  relief  device  is 
monitored  5  days  after  a  pressure 
release  and  an  instriunent  reading  of 
500  ppm  or  greater  is  detected,  it  is  also 
a  violation  of  the  standard.  These  are 
clarifications,  not  changes,  from  the 
HON. 

The  CAR  ipointains  the  HON 
provisions  with  respect  to  the 
monitoring  instrument  specifications 
and  calibration  procedure.  However,  the 
CAR  includes  provisions  for  adjusting 
instrument  readings  for  instruments  that 
cannot  meet  the  Method  21  performance 
criteria.  The  CAR  also  allows  calibration 
with  gases  other  than  methane  or  n- 
hexane  where  the  instrument  does  not 
respond  to  either  of  these  compounds. 

novisions  in  all  three  referencing 
subparts  require  monitoring  only  when 
equipment  is  in  regulated  material 
service,  in  service  of  an  acceptable 
surrogate  VOC,  or  in  service  of  any  other 
detectable  material.  The  CAR  does  not 
include  the  "acceptable  surrogate  VOC" 
phrase  because  it  is  redundant  and 
confusing  in  relation  to  "any  other 
detectable  material." 

As  discussed  earUer  in  this  section, 
the  HON  and  the  CAR  allow  owners  or 
operatora  to  monitor  valves  and 
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connectors  less  frequently  when  the 
percentage  of  leaking  components  is 
low.  Monitoring  data  collected  prior  to 
implementation  of  a  referencing  subpart 
can  be  used  to  qualify  initially  for  less 
frequent  monitoring,  even  if  the  data 
were  obtained  with  minor  departures 
bom  the  CAR's  monitoring  procedures 
and  methods.  The  CAR  further  clarifies 
the  original  HON  language  by  indicating 
that  (1)  earlier  data  may  be  used  only  for 
initial  qualification,  and  (2)  this 
provision  includes  initially  quaUfying 
for  annual  monitoring.  The  original 
HON  language  was  unclear  whether 
older  data  could  be  used  all  the  time, 
and  whether  old  data  could  be  used  to 
qualify  initially  for  annual  monitoring. 
Both  CAR  clarifications  are  consistent 
with  EPA's  determination  of  the  original 
HON  intent. 

The  CAR  clarifies  language  dealing 
with  repair  of  leaks.  Leaks  must  be 
repcdred  within  15  days  of  detection, 
unless  the  leak  qualifies  for  delay  of 
repair.  Provisions  in  all  three 
referencing  subparts  allow  for  delay  of 
repair"*  *  *  if  the  repair  is  technically 
infeasible  without  a  process  unit 
shutdoMrn."  This  language  potentially 
discourages  any  attempts  at  repair 
between  the  1 5th  day  after  detection 
and  the  next  process  unit  shutdown, 
since  a  successful  repair  within  that 
period  would  then  disqualify  one  frtim 
the  original  delay  of  repair.  Some 
equipment  leaks  legitimately  qualify  for 
delay  of  repair,  yet  they  can  be  repaired 
after  the  15-day  repair  deadline  and 
before  the  next  process  unit  shutdown. 
These  repairs  can  be  ejected  by 
continued  repeat  attempts  over  time 
until  the  leak  is  repaired.  In  order  to 
eliminate  the  potential  disincentive  to 
attempt  repair  of  leaks  after  the  fifteenth 
day,  the  CAR  revises  the  wording  of  this 
provision  to  state  that  delay  of  repair  is 
allowed  if  repair  "within  15  days  after 
a  leak  is  detected"  is  technically 
infeasible  without  a  process  shutdown. 

The  CAR  adds  some  flexibility  for 
calculation  of  percent  leaking  valves  by 
allowing  the  calculation  for  either  a 
single  process  unit  or  a  group  of  process 
luiits.  Owners  or  operators  must  commit 
to  one  of  these  approaches  by  their  CAR 
implementation  date,  and  perform  all 
subsequent  pwrcent  leaking  calculations 
on  the  same  basis.  The  basis  may  be 
changed  through  revision  of  the 
operating  permit  or  other  appropriate 
notification. 

The  CAR  also  simpUfies  the 
calculation  procedure  by  not 
incorporating  a  partial  credit  for 
removed  valves.  Industry 
representatives  indicated  that  this  credit 
was  little  used  and  overly  complicated 
the  equation.  The  simplified  equation. 


along  with  the  reduction  in  burden 
associated  with  the  alternative 
monitoring  programs  and  the  extended 
monitoring  periods,  outweighs  any 
negative  aspects  of  not  including  the 
complex  procedures  necessary  to  use 
the  credit  for  removed  valves. 

Another  complicated  procedure  from 
the  HON  was  not  incorporated  into  the 
CAR.  In  order  to  provide  a  credit  for 
removed  and  allowed  nonrepairable 
connectors,  the  HON  contains  multiple 
equations  for  determining  the  percent 
leaking  connectors  and  contains 
complicated  recordkeeping  and  testing 
provisions.  Based  on  industry  comment 
that  these  credits  complicated  the 

Erocedures,  added  recordkeeping 
urden.  and  were  seldom  usmI.  the  EPA 
decided  not  to  include  them  in  the  CAR. 

The  CAR  does  not  incorporate  the 
valve  quality  improvement  program 
(QIP)  found  in  the  HON.  The  goals  of 
the  QIP  and  of  the  CAR's  submouping 
procedures  are  the  same — to  rocus 
attention  and  effort  on  poorly 
performing  valves.  Owners  and 
operators  are  expected  to  be  able  to 
subgroup  their  valves  such  that  valves 
with  continuing  problems  will  be  re- 
assigned into  a  single  subgroup  (which 
will  likely  be  subject  to  quarterly  or 
monthly  monitoring).  The  additional 
focus  and  financial  incentives  for 
improvement  inherent  in  the  CAR  make 
the  QIP  for  valves  unnecessary. 

The  pump  section  has  also  been 
improved  and  clarified.  The  CAR 
clarifies  that  doctmientation  of  weekly 
visual  checks  need  only  include  a 
record  that  the  check  was  conducted; 
pump-by-pump  documentation  is  not 
required.  The  CAR  also  clarifies  what 
constitutes  leak  repair  when  indications 
of  liquid  dripping  are  observed  during 
the  visual  inspection.  "Repaired"  in  this 
situation  means  that  the  indications  of 
liquid  dripping  have  been  eliminated.  In 
addition,  an  owner  or  operator  may 
show  that  the  liquids  dripping  are  not 
process  fluid  (for  example,  the  liquids 
dripping  are  condensate). 

The  CAR  replaces  the  term  "agitator" 
with  "agitator  seal"  to  more  accurately 
convey  the  intent  of  the  requirement. 
The  agitator  itself  is  not  subject  to 
leaking:  rather,  the  agitator  seal  is 
subject  to  leaking. 

The  CAR  incorporates  the  HON's 
alternative  provisions  for  batch 
processes  and  modifies  these  provisions 
to  allow  additional  flexibility  regarding 
the  required  use  of  pressure 
measurement  devices.  The  HON 
requires  a  device  with  a  precision  of 
±2.5  millimeters  of  mercury  in  the  range 
of  the  test  pressure  and  the  capability  to 
measure  pressures  as  high  as  the  relief 
set  pressure  of  the  pressure  reUef 


device.  Under  the  CAR.  when  such  a 
device  is  not  reasonably  available, 
owners  and  operators  may  use  an 
alternative  pressure  measurement 
device  if  the  duration  of  the  test  is 
extended  as  specified. 

Significant  Changes  From  the  Non-HON 
Equipment  Leak  Referencing  Subparts 

This  section  siunmarizes  the 
significant  difiiarences  between  the 
equipment  leak  provisions  of  40  CFR 
part  61,  subpart  V  and  40  CFR  part  60, 
subpart  W  and  those  of  the  CAR.  Some 
of  the  changes  that  are  also  clarifications 
and  improvements  from  the  HON  are 
discusMd  in  the  preceding  section. 

The  CAR'S  equipment  leaks 
provisions  do  not  apply  to  equipment  in 
vacuum  service.  While  40  CFR  part  61. 
subpart  V  and  40  CFR  part  60,  subpart 
W  require  a  record  of  equipment  in 
vacuiun  service,  the  CAR  follows  the 
approach  in  the  HON  and  does  not 
specify  this  record.  Also,  the  CAR 
exempts  equipment  that  is  intended  to 
be  in  regulated  material  service  less 
than  300  hours  per  calendar  year,  as  the 
HON  does.  Although  there  is  an 
identification  record  associated  with 
this  exemption,  having  the  exemption  is 
a  net  burden  reduction  for  40  CFR  part 
61,  subpart  V  and  40  CFR  part  60, 
subpart  W  sources  complying  with  the 
CAR. 

The  CAR  also  incorporates  the  HON 
clarification  that  equipment  not 
containing  process  fluids  is  not  subject 
to  the  equipment  leak  provisions.  When 
40  CFR  part  61.  subpart  V  and  40  CFR 
part  60,  subpart  W  were  drafted,  rules 
typically  did  not  explicitly  state  what 
did  not  apply.  These  non-HON 
equipment  leak  referencing  subparts  are 
intended  to  apply  only  to  equipment 
containing  process  fluids;  the  rules  do 
not,  however,  explicitly  exempt 
equipment  that  does  not  contain  process 
fluids.  Since  the  drafting  of  these  rules, 
the  EPA's  philosophy  has  shifted  and 
this  explicit  clarification  bom  the  HON 
has  been  used  in  the  CAR. 

Provisions  regarding  alternative 
means  of  emission  limitation  were 
consolidated  into  one  set  of 
requirements.  The  CAR  requires  pubUc 
notice  in  the  Federal  Register  if  the 
Administrator  approves  an  alternative 
means  of  emission  limitation.  This 
public  notice  is  not  specifically  required 
in  40  CFR  part  61,  subpart  V,  but  public 
notice  is  required  by  section  112  of  the 
Act. 

Sources  subject  to  the  non-HON 
equipment  leak  referencing  subparts 
would  benefit  fix>m  the  general 
identification  requirements  of  the  CAR, 
which  allow  whatever  identification 
scheme  makes  the  most  sense  at  a  given 
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facility.  Howevm,  the  CAR  introduces 
some  new  component-specific 
identification  provisions  for  these 
sources,  such  as  special  identifications 
for  pressure  reUef  devices  or 
instrumentation  systems.  The  CAR 
language  provides  a  net  biutlen  decrease 
associated  with  equipment 
identification.  

Although  40  CFR  part  61.  subpart  V 
and  40  CFR  part  60,  subpart  W  include 
procedures  that  are  considered  to 
comprise  first  attempt  at  repair  for 
leaking  valves,  these  subparts  do  not 
contain  parallel  procedures  for  first 
attempt  at  repair  for  leaking  pumps. 
HON  language  is  used  in  the  CAR  to 
clarify  what  is  meant  by  first  attempt  at 
repair  for  pumps. 

An  additional  burden  reduction  and 
clarification  is  achieved  by 
incorporating  the  HON  definition  of 
"repair"  with  the  leak  repair 
requirements.  Both  40  CFR  part  61, 
subpart  V  and  40  CFR  part  60,  subpart 
W  require  valve  monitoring  for  two 
successive  months  before  the  leaking 
valve  identification  can  be  removed. 
The  CAR  follows  the  HON  language  and 
allows  the  removal  of  the  identification 
after  the  valve  is  "repaired,"  which  by 
definition  includes  follow-up 
monitoring. 

The  CAR  also  adopts  the  HON 
provisions  for  records  of  delay  of  repair, 
allowing  owners  and  operators  to 
develop  written  procedures  for  delay  of 
repair  and  to  simply  cite  relevant 
sections  of  their  written  procedures  as 
the  record  of  reason  for  delay.  In 
addition,  the  CAR  includes  the  HON's 
exemption  for  unsafe-to-repair 
connectors. 

Provisions  contained  in  the  CAR  for 
connectors  are  taken  from  the  HON. 
These  include  periodic  instrument 
monitoring  with  a  leak  definition  of  500 
ppm;  less  frequent  monitoring  for  good 
performance:  special  provisions  for 
difficult-to-monitor  or  unsafe-to-monitor 
connectors:  and  exemptions  from 
monitoring,  recordkeeping,  and 
reporting  requirements  for  inaccessible, 
ceramic,  or  ceramic-lined  connectors. 

For  sampling  connection  systems,  the 
CAR  contains  flexible  language  frtim  the 
HON  allowing  purged  process  fluid  to 
be  collected,  stored,  and  transported  to 
one  of  several  systems  or  facilities.  One 
option  frt>m  the  HON  (transporting  the 
purged  process  fluid  to  a  National 
Pollutant  Disdiaige  Elimination  System 
(NPDES)  Group  1  wastewater  stream  or 
to  an  NPDES-permitted  facility]  is 
allowed  in  the  CAR  for  HON  sources 
only.  As  explained  in  more  detail  in 
section  XI,  sources  subject  to  40  CFR 
part  61,  subpart  V  cannot  be  eUgible  for 
this  option  because  the  option  requires 


an  absence  in  the  stream  of  particular 
organic  HAP  Usted  on  table  9  of  40  CFR 
part  63,  subpart  G;  however,  any  source 
subject  to  40  CFR  part  61,  subpart  V  will 
contain  benzene  or  vinyl  chloride,  two 
of  the  compounds  Usted  in  table  9.  This 
option  is  not  allowed  for  sources  subject 
to  40  CFR  part  60,  subpart  W  because 
purged  materials  for  these  sources  may 
contain  VOC  species  which  are  not 
HAP.  and  thus,  were  not  evaluated 
along  with  the  organic  HAP  species 
when  the  option  was  developed  for  the 
HON. 

G.  Closed-Vent  Systems,  Control 
Devices,  and  Routing  to  a  Fuel  Gas 
System  or  a  Process 

Subpart  G  of  the  CAR  addresses  the 
closed-vent  system  control  devices,  and 
routing  vent  streams  to  fuel  gas  systems 
or  process  equipment.  Subpart  G 
consolidates  requirements  frtim  all  of 
the  storage  vessel,  process  vent,  transfer 
rack,  and  equipment  leak  referencing 
subparts  (including  the  general 
provisions  and  continuous  process  vent 
provisions  from  40  CFR  part  60,  subpart 
DDD). 

Subpart  D  of  the  CAR  does  not 
consoUdate  the  process  vent  provisions 
of  40  CFR  part  60,  subpart  DDD  with 
those  of  40  CFR  part  60,  subparts  ED, 
NNN,  RRR  and  the  HON  because  these 
subparts  differ  in  terms  of  the 
applicability  criteria  for  control.  Subpart 
DDD  of  40  CFR  part  60  differs  frtnn  the 
NSPS  and  the  HON  in  that  it  does  not 
use  TRE  index  value,  flow,  or 
concentration  to  determine  if  control  is 
required  for  the  vent.  Also,  subpart  DDD 
does  not  have  provisions  included  in 
the  NSPS  and  the  HON  requiring 
monitoring  for  vents  that  are  not 
required  to  be  controlled.  The  control 
requirements  for  subpart  DDD  process 
vents,  however,  are  essentially  identical 
to  those  in  40  CFR  part  60.  subparts  m. 
NNN.  RRR,  and  the  HON  and  were  able 
to  l>e  consolidated  in  subpart  G  of  the 
CAR. 

The  EPA  has  significantly 
restructured  these  provisions  bom  all  of 
the  referencing  subparts.  Table  3 
summarizes  the  sections  of  subpart  G  of 
the  CAR.  After  short  applicabiUty, 
definition,  and  standards  sections 
(§§65.140  to  65.142),  subpart  G  is 
organized  as  follows:  §§65.143  to 
65.156  addresses  the  requirements  for 
equipment,  operating,  performance  tests 
(or  compliance  determinations  for 
flares)  and  monitoring  for  closed-vent 
systems,  for  routing  to  a  fuel  gas  system 
or  process,  and  for  each  type  of  recovery 
or  control  device  specified  in  the 
referencing  subparts  (for  example, 
flares,  incinerators,  absorber);  §§65.157 
to  65.158  addresses  performance  test 


and  flare  compUance  determination 
requirements  and  procedures;  and 
§§65.159  to  65.165  addresses  data 
handling,  CPMS,  recordkeeping,  and 
reporting  requirements  for  closed-vent 
systems,  recovery  and  control  devices. 
and  routing  to  a  fuel  gas  system  or 
process. 

Table  3.— Structure  of  40  CFR 
Part  65.  Subpart  G 


Section 

ConlenI 

65.140  

ApplicabiMy. 

65.141  

65.142 

Delinilions 

Sianaanss  (roaomap  lo  suopan 

G). 

66.143 

Ctoaedvont    systenw    require- 

(nents. 

65.144 

Routing  to  fuel  gas  systems  and 

65.145-  .... 

ConM  and  recovery  devices  r»- 

65.155 

quiremenis 

65.156 

General  monilonng  requvemarts 

65.157-  .... 

Pertomanoe  test  and  Saw  oom- 

65.158 

mertfs  and  prooedms. 

65.159-  .... 

Data     handbig     and     reooid- 

65.163 

keaping. 

65.164-  .... 

65.166 

The  standard  section,  §  65.142  of 
subpart  G  of  the  CAR,  acts  as  a  roadmap 
to  subpart  G.  All  of  the  CAR  subparts 
reference  a  specific  paragraph  of 
§  65.142.  These  paragraphs  outline  the 
specific  sections  of  subpart  G  that  apply 
to  a  given  situation. 

In  addition  to  the  overall 
restructuring,  the  individual  device 
sections  (§§65.145—65.155)  are 
organized  in  the  same  general  manner: 
sections  begin  with  a  discussion  of 
equipment  and  operating  requirements, 
are  followed  by  paragraphs  discussing 
flare  compUance  determinations  or 
performance  test  requirements,  and 
conclude  with  paragraphs  discussing 
monitoring  requirements.  This  makes  it 
easier  to  find  specific  infonnation  on 
the  device  of  interest. 

A  number  of  decisions  were  made  by 
EPA  in  the  consoUdation  of  these 
provisions.  These  decisions  are 
discussed  below  in  subsections  that  are 
in  the  order  that  they  appear  in  subpart 
G  of  the  CAR.  Decisions  made  in  the 
consoUdation  of  subpart  G  provisions 
on  monitoring,  recondkeeping,  and 
reporting  provisions  associated  with 
closed-vent  systems,  control  and 
recovery  devices,  and  routing  to  a  fuel 
gas  system  of  a  process  are  discussed  in 
section  VI.H. 

Qosed-Vent  Systems 

The  language  in  the  HON  provides  the 
basis  for  language  in  subpart  G.  The 
primary  change  to  the  HON  closed-vent 
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system  language  is  the  restructuring  to 
meet  the  format  used  elsewhere  in  the 
CAR.  That  is,  in  this  case,  to  separate 
the  provisions  into  equipment  and 
operating  requirements  (including  by- 
pass monitoring),  inspection 
requirements,  inspection  procedures, 
and  leak  repair  provisions.  Specific 
clarifications  to  the  HON  language  are 
discussed  below. 

Clarifying  improvements  were  made 
to  the  consolidated  closed-vent  system 
inspection  procedures.  For  example,  the 
HON  requires  that  the  calibration  gas  be 
no  more  than  2000  ppm  higher  than  the 
leak  definition.  This  requirement  in  the 
HON  is  given  in  a  generic  section,  to 
apply  to  various  leak  definitions.  Since 
the  leak  definition  for  closed-vent 
systems  is  500  ppmv,  the  CAR  specifies 
a  calibration  gas  concentration  limit  of 
2500  ppm  for  multiscale  instruments  for 
closed-vent  systems.  In  addition,  the 
HON  requires  that  an  instrument 
response  factor,  if  used,  to  be  based  on 
the  mathematical  average  response 
factor  for  the  given  process  fluid.  Since 
the  process  fluid  composition  can  vary 
considerably,  EPA  reduced  the  burden 
of  this  provision  in  the  CAR  by 
specifying  the  response  factor  be  based 
on  a  representative  response  factor, 
which  could  apply  to  a  family  of 
process  fluids.  This  avoids  numerous 
response  factor  calculations  for  process 
fluids  that  are  only  marginally  different 
in  composition. 

The  CAR  does  not  adopt  a  HON 
requirement  to  inspect  storage  vessel 
closed-vent  systems  during  filling  of  the 
vessel.  Pressure  in  a  storage  vessel 
closed- vent  system,  and  therefore 
potential  leaks  of  regulated  material,  is 
not  a  function  of  filling,  since  storage 
vessels  are  designed  to  relieve  at  low 
pressures.  This  requirement  is  not  found 
in  any  of  the  other  referencing  subparts. 

The  HON  transfer  operations  has  a 

firovision  that  repaira  must  be  made  no 
ater  than  15  calendar  days  after  the  leak 
is  detected  or  at  the  beginning  of  the 
next  transfer  loading  operation.  The 
EPA  decided,  as  a  clarification,  to 
extend  this  concept  to  all  emission 
points,  that  is,  that  repair  can  be 
extended  longer  than  15  days  if  the 
closed-vent  system  is  not  in  use.  The 
proposed  CAR  requires  repair  no  later 
than  IS  calendar  days  or  at  the 
beginning  of  the  next  introduction  of 
vapors  to  the  system. 

Several  aspects  of  the  HON  that  are 
adopted  in  the  CAR  provide  clarity  and. 
in  some  cases,  burden  reductions, 
relative  to  the  other  referencing 
subparts.  A  summary  of  the  significant 
changes  from  the  other  referencing 
subparts  follows. 


The  CAR  clarifies  that  closed-vent 
systems  must  be  operating  at  all  times 
when  emissions  are  vented  to  them. 
Although  this  requirement  is  explicitly 
stated  in  40  CFR  part  60,  subparts  W 
and  DDD,  and  40  CFR  part  61 ,  subpart 
V  it  is  only  implied  in  the  other 
referencing  subparts  that  it  is  necessary 
to  have  the  closed-vent  system  in 
operation  when  emissions  are  vented  to 
it.  The  requirement  derives  from  the 
general  provisions  requirements  in  each 
part  to  "  *  *  *  operate  and  maintain 
any  aflected  facility,  including 
associated  air  pollution  control 
equipment,  in  a  manner  consistent  with 
good  air  pollution  control  practices 
•  *  *  "  Also,  a  similar  requirement  for 
control  devices  is  stated  in  many  rules. 
Explicitly  stating  the  requirement 
improves  all  the  rules  by  making  the 
compliance  requirements  clear. 

For  equipment  in  a  closed-vent 
system  that  can  divert  the  stream  away 
from  the  control  device  and  to  the 
atmosphere,  the  owner  or  operator  is 
required  to  either  (1)  install,  maintain, 
and  operate  a  flow  indicator  that  takes 
a  reading  at  least  every  15  minutes,  or 
(2)  to  seciu«  the  bypass  line  valve  in  the 
non-diverting  position  with  a  car-seal  or 
a  lock-and-key  type  configuration.  The 
HON  exempts  certain  equipment 
(pressure  relief  valves  needed  for  safety 
purposes,  low  leg  drains,  high  point 
bleeds,  analyzer  vents,  and  open-ended 
valves  or  lines)  from  these  requirements. 
The  EPA  has  incorporated  this 
exemption  into  the  CAR  as  a 
clarification  for  the  non-HON 
referencing  subparts. 

The  closed-vent  system  provisions  of 
40  CFR  part  60.  subpart  DDD,  and  40 
CFR  part  61,  subpart  BB  require  the 
owner  or  operator  to  car-seal  open  all 
inline  valves  in  a  closed-vent  system 
(valves  leading  to  the  control  device). 
The  other  referencing  subparts  present 
this  requirement  by  specifying  either 
flow  indicators  or  car-sealed  closed 
valves  on  all  lines  diverting  the  stream 
away  from  the  control  device  and  to  the 
atmosphere.  For  consistency,  the  car- 
sealed  closed  or  flow  indicator  approach 
is  followed  in  the  CAR. 

The  CAR  requires  bypass  monitoring. 
Instead  of  bypass  monitoring  for  lines 
that  can  divert  the  vapors  in  a  closed- 
vent  system  away  fitim  the  control 
device  to  the  atmosphere,  40  CFR  part 
60,  subparts  III  and  NNN  contain 
process  vent  flow  monitoring  provisions 
prior  to  the  control  device.  "Hje  CAR 
does  not  allow  this  method  of 
monitoring  for  bypasses.  The  EPA 
decided  that  the  methods  used  by  the 
HON  and  many  of  the  other  referencing 
subparts  are  more  relevant.  Monitoring 
the  vent  flow  does  not  ensure  that 


bypasses  are  not  taking  place.  Regulated 
sources  currently  using  flow  monitore 
under  40  CFR  part  60.  subparts  III  and 
NNN  would  have  to  switch  to  bypass 
monitoring  in  order  to  use  the  CAR. 
Furthermore,  this  change  will  be  a 
significant  biutlen  reduction  for  many 
sources.  Many  process  vents  not  subject 
to  the  HON  but  subject  to  40  CFR  part 
60,  subparts  III  and  NNN,  are  routed  to 
control  devices  subject  to  the  HON 
through  common  closed-vent  systems 
which  are  subject  to  the  HON.  These 
vents  can,  under  the  CAR,  perform  only 
the  bypass  monitoring  requirements  of 
the  HON  instead  of  also  having  their 
vent  flow  measured  under  40  CFR  part 
60,  subparts  III  and  NNN. 

The  language  used  in  the  closed-vent 
system  inspection  provisions  of  the  CAR 
are  based  on  the  more  recent  work 
practice  approach  of  the  HON  and  40 
CFR  part  60,  subpart  W  for  closed-vent 
system  inspections.  The  requirement  to 
"operate  with  no  detectable  emissions" 
as  stated  in  40  CFR  part  60,  subpart  Kb 
and  40  CFR  part  61.  subpart  Y.  and  the 
requirement  of  40  CFR  part  60,  subpart 
Ka  to  "collect  all  VOC  vapora  and  gases 
discharged  frtim  the  storage  vessel"  are 
not  included  in  the  CAR.  The  EPA 
concluded  that  the  HON  work  practice 
inspection  language  was  more  specific 
and  easier  for  enforcement  and 
compliance,  while  achieving  the  intent 
of  the  referencing  subparts. 

The  CAR  also  retains  the  distinction 
between  hardpiping  and  ductwork  made 
in  the  HON  and  40  CFR  part  60.  subpart 
W  closed-vent  system  inspection 
provisions.  Hardpiping  and  ductworiii 
have  different  leak  inspection 
requirements.  This  distinction  does  not 
exist  in  40  CFR  part  61,  subparts  V,  Y 
and  BB.  Also,  HON  provisions  covering 
situations  where  it  is  unsafe  or  difficult 
to  inspect  the  closed-vent  system  were 
applied  to  the  CAR 

Fuel  Gas  Systems  and  Processes      ~~~^ 

Fuel  gas  systems  consist  of  piping  and 
control  systems  that  gather  gaseous 
streams  and  return  them  to  combustion 
devices  for  use  as  fuel  gas.  For  such 
systems,  the  CAR  adopted  the 
equipment  and  o{>erating  requirements 
as  well  as  compliance  determination 
procedures  fit>m  the  HON. 

The  EPA  reasoned  that  the  explicit    ■ 
HON  provisions  for  routing  emissions  to 
a  process  or  to  a  fuel  gas  system  should 
be  allowed  in  the  CAR  when  the  owner 
or  operator  chooses  or  is  required  to 
comply  with  storage  vessel,  transfer,  or 
equipment  leak  control  requirements. 
The  emission  point  types  covered  by  the 
HON  are  the  same  as  those  covered  by 
the  referencing  subparts.  While 
developing  the  HON,  EPA  determined 


that  routing  emissions  to  a  fuel  gas 
system  or  process  provides  sufficient 
control,  in  most  cases  in  excess  of  98 
percent  reduction.  None  of  the  non- 
HON  referencing  subparts  expUdtly 
allowed  this  option.  (See  61  FR  43703. 
August  26. 1996.  for  further  discussion 
of  this  issue.) 

Note  that  the  option  of  routing  to  a 
fuel  gas  system  or  to  a  process  is  not 
provided  for  process  vents  in  the  CAR, 
since,  based  on  the  CAR'S  definition  of 
process  vents,  these  vent  streams  are  not 
considered  to  be  process  vents  unless  or 
until  they  are  vented  to  the  atmosphere. 

Non-Flare  Control  Devices  for  Storage 
Vessels  and  Low-Throughput  Transfer 
Racks 

The  HON  was  used  as  the  basis  for  the 
CAR  language  for  this  section.  The 
structure  is  similar  to  the  other  sections 
of  subpart  G  with  an  equipment  and 
operating  requirements,  a  design 
evaluation  or  performance  test 
requirements,  and  a  monitoring 
requirement  paragraph.  Although  the 
language  is  based  on  the  HON,  it  is 
important  to  note  that  this  section 
represents  a  consolidation  of  HON 
storage  vessel  and  HON  low-throughput 
transfer  rack  provisions.  Low- 
throughput  transfer  racks  are  racks  that 
transfer  less  than  a  total  of  11.8  million 
litera  per  year  of  liquid  containing 
regulated  materials. 

The  storage  vessel  and  HON  low- 
throughput  transfer  rack  provisions  are 
very  similar.  The  only  differences  are: 
(1)  the  HON  storage  vessel  provisions 
require  a  design  evaluation  and  the 
HON  transfer  provisions  allow  a  choice 
between  a  design  evaluation  or 
performance  test;  and  (2)  the  low- 
throughput  transfer  rack  provisions  in 
the  HON  require  the  monitoring 
parametere  and  ranges  to  be  identified, 
as  does  the  HON  storage  vessel 
provision,  but  it  also  requires  specific 
monitoring  devices  to  be  installed 
depending  on  the  control  device  being 
used. 

The  CAR  allows  a  choice  of  a  design 
evaluation  or  performance  test  for  both 
storage  vessels  and  transfer  racks.  The 
EPA  reasoned  that  a  performance  test 
could  be  used  in  place  of  a  design  . 
evaluation  since  it  is  more  definitive 
than  a  design  evaluation  in  many  cases. 
The  CAR  clarifies  the  HON  transfier 
monitoring  provisions  by  consolidating 
the  provisions  of  the  HON  storage 
vessels.  Also,  EPA  clarifies  in  the  CAR 
that  when  a  performance  test  is 
conducted  the  facility  can  specify  the 
parameters  to  be  monitored  and  their 
appropriate  ranges.  Continuous 
monitoring  is  not  required  for  either 
storage  vessels  or  transfer  racks  unless 


this  is  specifically  required  in  the 
monitoring  plan  which  identifies  the 
parameters  to  be  monitored  and  the 
monitoring  range.  This  is  as  required  in 
the  HON  storage  vessel  provisions  and 
a  clarification  to  the  transfer  rack 

provisions.  

The  storage  vessel  subparts,  40  CFR 
part  60,  subpart  Kb  and  40  CFR  part  61, 
subpart  Y,  do  not  allow  for  a 
performance  test  instead  of  a  design 
evaluation,  so  the  CAR  provides  a 
flexibility  that  was  previously 
unavailable  in  these  rules.  The 
performance  test/design  evaluation 
options  are  summarized  below: 

(1)  The  owner  or  operator  may  choose 
to  do  a  design  evaluation  instead  of  a 
performance  test  to  set  the  monitoring 
parameters.  The  requirements  for 
determining  the  monitoring  parameters 
were  taken  from  the  HON— the  owner  or 
operator  chooses  the  parameters,  the 
ranges,  and  the  monitoring  frequency 
based  on  site-specific  information, 
manufacturer's  specifications, 
engineering  judgment,  or  other 
significant  information. 

(2)  The  owner  or  operator  may  vent  to 
a  shared  control  device  that  must 
comply  with  the  performance  testing 
requirements  of  the  CAR.  The 
requirements  for  this  case  are  taken 
from  the  HON.  There  are  minimal 
records  and  reports  for  this  case, 
because  the  facility  is  already  keeping 
records  and  submitting  reports  for  the 
other  emission  point  that  shares  the 
control  device.  The  EPA  reasoned  that 
requiring  just  the  performance  test 
instead  of  the  design  evaluation  would 
be  acceptable,  as  the  performance  test 
provides  the  infornoation  necessary  to 
assure  the  control  device  can  perform  at 
the  level  needed  to  meet  the  standard. 

(3)  The  owner  or  operator  may  choose 
to  do  a  performance  test  instead  of  a 
design  evaluation.  This  is  the  new 
option  under  the  CAR:  it  is  not 
contained  in  any  of  the  referencing 
subparts  except  for  the  HON  transfer 
rack  provisions.  This  option  applies  the 
provisions  for  determining  parameter 
ranges  as  described  in  the  option  for 
storage  vessels  and  low-throughput 
transfer  racks  conducting  a  design 
evaluation  on  a  non-shared  control 
device  (option  1).    

Subpart  BB  of  40  CFR  part  61  does  not 
provide  for  a  design  evaluation  instead 
of  performance  test  for  low-throughput 
transfier  racks.  The  EPA  reasoned  that 
performance  tests  should  not  be 
required  for  subpart  BB  low-throughput 
transfer  racks  for  the  same  reason  that 
they  are  not  required  for  HON  low- 
throughput  transfer  racks.  At  this  low 
level  of  throughput  it  is  difficult  to 
organize  a  performance  test  because  of 


the  infrequent  loading  of  tank  trucks  or 
railcare.  (See  Hazardous  Air  Pollutant 
Emissions  from  Process  Units  in  the 
Synthetic  Organic  Chemical 
Manufacturing  Industry — Background 
Information  for  Final  Standards. 
Volume  2 A:  Comments  on  Process 
Vents,  Storage  Vessels,  Transfer 
Operations,  and  Equipment  Leaks.  Final 
?S.  EPA-453/R-94-003a.  pp  4-13 — 4- 
14.)  Also,  EPA  recognizes  that  many  of 
the  subpart  BB  transfer  racks  at  a 
SOCMI  facility  vtrill  be  subject  to  the 
HON.  Therefore,  this  provision  is 
already  available  to  these  subftart  BB 
transfer  racks.  

Subpart  Ka  of  40  CFR  part  60  requires 
submission  of  a  monitoring  plan  for 
control  devices  (including  flares),  but  it 
contains  no  requirements  to  monitor  per 
the  plan  or  to  report.  The  CAR  storage 
vessel  non-flare  control  device 
provisions  are  more  prescriptive  than 
the  subpart  Ka  provisions,  but  Q*A 
believes  that  there  are  very  few  subpart 
Ka  storage  vessels  using  closed-vent 
systems  and  control  devices  for 
compUance.  In  the  spirit  of 
consolidation,  and  noting  that  the  CAR 
is  a  compUance  alternative,  the  design 
evaluation  and  compliance 
determination  provisions  are  based  on 
the  HON  language.  

Provisions  in  the  HON,  40  CFR  part 
60.  subpart  Kb,  and  40  CFR  part  61. 
subpart  Y,  all  provide  the  equivalent  of 
a  design  evaluation  in  the  case  where 
storage  vessel  vapors  are  controlled  by 
a  non-flare  control  device.  The  CAR 
language,  as  based  on  the  HON.  has 
several  details  required  in  the  design 
evaluation  that  are  not  required  in 
subparts  Kb  and  Y.  Specifically  these 
details  pertain  to  information  that  must 
be  included  in  the  design  evaluation 
given  the  type  of  device.  For  instance, 
the  CAR  specifies  for  enclosed 
combustors  that,  if  applicable,  the 
.  design  evaluation  must  include  the 
autoignition  temperature  of  the  stream 
being  cmnbusted,  the  flow  rate,  the 
combustion  temp>erature  and  the 
residence  time.  The  CAR  also  specifies 
the  information  required  fw  caibon 
adsorbers  and  condensers.  Subparts  Kb 
and  Y  do  not  contain  these  details.  The 
EPA  is  requiring  these  details  in  the 
CAR  because  these  are  the  pieces  of 
information  that  would  be  contained  in 
a  design  evaluation  whether  it  be  for  a 
HON  or  subpart  Kb  or  Y  storage  vessel. 
By  specifying  these  as  requirements,  the 
CAR  is  clearer  and  will  avoid 
miscommunications  when  design 
evaluations  are  prepared. 

Subpart  Kb  of  40  CFR  part  60  and  40  ' 
CFR  part  61.  subpart  Y  require  a 
minimum  residence  time  of  0.75 
seconds  and  a  minimum  temperature  of 
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816*  C  for  enclosed  combustion  devices. 
Enclosed  combustion  devices  with 
temperature  and  residence  time  greater 
than  or  equal  to  these  minimums  need 
only  indicate  in  the  docimientation  that 
this  condition  exists  and  no  other 
documentation  is  required.  The  CAR 
has  the  same  provision  but  uses  a 
minimum  temperature  of  760'  C  and  a 
minimum  residence  time  of  0.5  seconds, 
as  does  the  HON.  The  EPA  chose  the 
HON  values  to  incorporate  in  the  CAR 
because  it  was  determined  under  the 
HON  that  these  values  are  appropriate 
to  obtain  the  necessary  emissions 
reduction.  Also,  by  using  the  HON 
values,  the  enclosed  combustors 
meeting  the  minimums  in  subparts  Kb 
and  Y  would  also  meet  the  minimums 
under  the  HON. 

The  requirement  in  40  CFR  part  60, 
subpart  Kb  and  part  61.  subpart  Y  to 
include  in  the  design  evaluation  report 
the  manufacturer's  design  specifications 
for  the  control  device  was  not 
incorporated  into  the  CAR  because  most 
controls  are  not  purchased  as  a  package: 
other  requirements  in  the  CAR  will 
provide  sufficient  reports  of  the  control 
device  specifications. 

Non-Flare  Control  Devices  Used  to 
Control  Equipment  Leaks 

A  section  of  subpart  G  of  the  CAR 
contains  the  equipment,  operating,  and 
monitoring  requirements  for  non-flare 
control  devices  used  to  control 
equipment  leak  emissions.  Very  similar 
language  is  used  in  all  three  equipment 
leaks  referencing  subparts.  This  section 
clarifies  that  a  performance  test  is  not 
required  for  control  devices  used  only  to 
control  emissions  from  equipment  leaks. 

The  requirement  to  operate  the 
control  device  at  all  times  when 
emissions  are  vented  to  them  is 
explicitly  contained  only  in  40  CFR  part 
60.  subpart  W,  but  the  requirement  can 
be  inferred  for  the  other  subparts  as 
outlined  above  in  the  general  closed- 
vent  system  discussion. 

Flares 

Equipment  and  ojjerating  provisions 
for  flares  are  consolidated  into  this 
section  of  the  CAR  from  many 
referencing  subparts,  including  the 
general  provisions  from  40  CFR  parts  60 
and  63.  The  flare  equipment  and 
operating  requirements,  flare 
compUance  determination  procedures, 
w  and  monitoring  provisions  are 
consolidated,  as  discussed  below. 

The  EPA  idenUfied  that  the  HON 
requirement  for  pilot  flame  monitoring 
could  be  read  to  call  for  monitoring  of 
each  pilot  flame,  which  was  not  the 
intent  of  the  HON.  The  wording  was 
clarified  to  require  a  device  capable  of 


"detecting  that  at  least  one  pilot  flame 
is  present."  The  EPA  also  decided  that 
to  increase  the  flexibility  of  the  rule, 
flare  flame  monitoring  would  be 
allowed  as  it  is  allowed  in  40  CFR  part 
60,  subpart  DDD.  Any  outage  of  the 
flame  or  pilot  flame  would  be  reportable 
under  the  CAR. 

The  HON  language  is  used  in  the  CAR 
for  clarification  on  performing  the 
Method  22  visible  emission  tests  for 
flare  compliance  determinations  at 
transfer  operations  with  loading  cycles 
of  less  than  2  hours.  The  observation 
under  Method  22  is  required  to  extend 
for  2  hours.  Under  the  CAR.  the 
observation  can  be  conducted  for  the 
complete  loading  cycle  for  loading 
cycles  less  than  2  hours.  Subpart  BB  of 
40  CFR  part  61  does  not  have  this 
provision. 

The  heating  value  formula  for  flares 
from  40  CFR  part  60  general  provisions 
is  used  throughout  the  CAR  because  this 
equation  is  believed  to  be  the  most 
prevalent  in  use.  Using  the  part  60 
general  provisions  equation 
consolidates  and  clarifies  the  equations, 
which  were  presented  in  the  various 
referencing  subparts  with  different 
terms,  diRierent  formats,  and  on 
different  bases  (wet  or  dry).  The  various 
equations,  however,  all  yield  the  same 
results  if  correctly  applied,  but  the 
different  representations  caused 
confusion.  The  heating  value  equation 
for  part  60  process  vents,  for  example, 
was  changed  from  a  dry  to  a  wet  basis 
to  be  identical  to  the  part  60  general 
provisions  equation.  Note  that  a  "D" 
variable  instead  of  a  "C"  variable  for 
concentration  is  used  in  this  equation  to 
distinguish  net  heating  value 
concentration  from  another 
concentration  variable  used  in  earlier 
equations  in  the  CAR. 

The  CAR  includes  a  requirement  that 
is  essentially  the  same  as  provisions  in 
40  CFR  part  60,  subpart  DDD  requiring 
flare  flame  or  pilot  monitors  to  be 
operated  during  any  flare  compliance 
determination.  This  is  a  conunon  sense 
provision  that  is  not  explicitly  stated 
elsewhere,  and  it  is  included  in  the  CAR 
for  consistency  and  clarity. 

Incinerators 

For  the  most  part,  the  HON  language 
was  used  as  the  basis  for  the  incinerator 
provisions  in  the  CAR.  Incinerator 
operating  requirements  from  40  CFR 
part  60.  subparts  W  and  DDD  were 
used  in  the  CAR  to  explicitly  require 
that  incinerators  shall  be  operated  at  all 
times  when  emissions  are  vented  to 
them.  The  actual  part  60  requirements 
specify  that  the  incinerators  shall  be 
operated  at  all  times  when  emissions 
may  be  vented  to  them.  This  was 


clarified  in  the  CAR  to  read  "are  vented 
to  them"  because  the  part  60 
requirement  could  be  interpreted  to 
require  continuous  operation  of  the 
device  even  when  not  receiving 
emissions.  In  addition,  while  this 
requirement  is  not  explicitly  stated  in 
the  HON  for  incinerators,  it  is  an 
implied  general  control  device 
requirement  that  the  control  device 
must  be  operating.  This  provision  has 
been  added  to  all  the  control  device 
sections  but  is  only  mentioned  here. 

In  addition,  a  provision  from  the 
NSPS  process  vent  rules  (40  CFR  part 
60.  subparts  DDD,  III,  NNN,  and  RRR) 
was  included  in  the  incinerator  section. 
This  provision  specifies  what  should  be 
done  if  an  owner  or  operator  decides  to 
replace  an  existing  control  device  with 
another  control  device.  The  HON  does 
not  specify  what  should  be  done  in  this 
case,  and  the  NSPS  language  sjiecifies 
that  the  notice  be  made  90  days  before 
the  change.  The  NSPS  language  was 
used  in  the  CAR,  but  modified  to  state 
that  the  notification  of  the  change  must 
only  be  made  prior  to  the  change.  This 
notification  can  be  included  in  an 
amendment  to  a  title  V  permit  or,  if  title 
V  is  not  applicable,  in  a  separate  notice 
that  can  be  part  of  a  periodic  report.  The 
addition  of  this  provision  adds  clarity. 
This  provision  was  added  to  every 
control  device  section  but  is  only 
mentioned  here. 

To  clarify  when  initial  performance 
tests  are  required,  the  CAR  added 
language  regarding  incinerator 
performance  test  requirements.  The 
HON  language  exempting  an  owner  or 
of>erator  from  the  requirement  to 
conduct  a  performance  test  if  the 
incinerator  bums  hazardous  waste  and 
meets  the  requirements  of  RCRA  was 
included  in  the  CAR  for  all  sources 
subject  to  performance  test 
requirements.  The  EPA  has  determined 
that  these  incinerators  are  adequately 
tested  under  the  RCRA  program.  (61  FR 
43708.  August  26. 1996)  This  exemption 
abo  applies  to  design  evaluations  and 
performance  tests  for  storage  vessels  and 
low-throughput  transfer  racks  and  is 
included  in  the  section  of  subpart  G 
regarding  non-flare  control  devices  used 
on  storage  vessels  and  low-throughput 
transfer  racks. 

Boilers  and  Process  Heatere 

Although  the  HON  language  for  boiler 
and  process  heater  requirements  was 
used  for  the  basis  of  the  requirements  in 
the  CAR,  40  CFR  part  60,  subparts  DDD, 
III,  NNN  and  40  CFR  part  61,  subpart  BB 
contain  essentially  the  same 
requirements  for  boilers  (subpart  RRR  of 
40  CFR  part  60  contains  requirements 
identical  to  the  HON.)  One  exception  is 
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that  some  of  the  referencing  subparts  do 
not  contain  the  exemptions  bom 
performance  tests  and  bom  monitoring 
for  vents  introduced  as  primary  fuel  or 
for  boilers  or  process  heatere  larger  than 
44  MW.  An  exemption  from 
performance  testing  and  monitoring 
when  the  vent  stream  is  mixed  with  the 
primary  fuel,  or  for  boilers  or  process 
heaters  larger  than  44  MW.  was  taken 
from  the  HON  and  included  in  the  CAR. 
The  basis  for  this  decision  by  EPA  to 
allow  these  exemptions  is  contained  in 
Reactor  Processes  in  the  Synthetic 
Organic  Chemical  Manufacturing 
Industry — Background  Information  for 
Promulgated  Standards  (EPA-450/3- 
90-016b).  This  docimient  explains  that 
a  vent  stream  introduced  with  the 
primary  fiiel  would  be  expected  to  have 
an  emissions  reduction  greater  than  98 
percent  because  temperatures  are  higher 
when  the  vent  stream  is  passed  through 
the  flame  firont.  The  EPA  has  also 
outlined  in  this  document  that  large 
boilers  and  process  heatere  are  expected 
to  achieve  an  emission  reduction  greater 
than  98  percent.  These  exemptions  also 
apply  to  design-evaluations  and 
performance  tests  for  storage  vessels  and 
low-throughput  transfer  racks  and  is 
included  in  the  section  of  subpart  G 
regarding  non-flare  control  devices  used 
on  storage  vessels  and  low-throughput 
transfer  racks.  ^^ 

The  requirement  in  40  CFR  part  61. 
subpart  BB  and  in  40  CFR  part  60. 
subparts  DDD,  m,  and  NNN  for  records 
to  be  kept  of  the  periods  of  boiler  or 
process  neater  operation  is  not  included 
in  the  CAR.  The  record  of  boiler  or 
process  heater  periods  of  operation  is 
not  necessary  as  it  is  a  safety  hazard  to 
introduce  gas  into  an  idle  combustion 
device.  Therefore,  vent  streams  are  not 
expected  to  be  vented  to  the  boiler  or 
process  heater  imless  the  device  is 
operating,  so  a  record  of  when  the 
device  is  or  is  not  operating  is  not 
needed. 

Absorbere.  Condensers,  and  Carbon 
Adsorbers  Used  as  Control  or  Final 
Recovery  Devices 

Subpart  G  of  the  CAR  covere 
absoibiBrs,  condensers,  and  carbon 
adsoibere  in  four  sections  of  the  subpart. 
Section  65.150  covers  absorbers  as 
control  devices,  §65.151  covers 
condensere  as  control  devices,  and 
§  65.152  covers  carbon  adsorbers  as 
control  devices,  and  §  65.153  covers  all 
three  devices  when  they  are  used  as 
final  recovery  devices.  The  recovery 
device  section  (§65.153)  is  specifically 
for  devices  that  are  used  as  final 
recovery  devices  on  (koup  2A  process 
vents.  When  these  devices  are  used  as 
control  devices  (i.e.,  a  recapture  device 


on  a  Group  1  process  vent,  or  a  recovery 
or  recapture  device  on  a  transfer  rack) 
§§65.150  throu^  65.152  apply,  as 
applicable. 

Very  few  changes  were  made  to  the 
HON  language  for  these  devices,  except 
for  the  restructuring  of  provisions 
(discussed  in  sections  IV.B  and  VI.A  of 
this  preamble),  the  addition  of  the  NSPS 
process  vent  provision  on  changing 
control  devices  and  the  requirement  to 
be  operating  at  all  times  when  emissions 
are  vented  to  them  (both  discussed  in 
this  section  under  incinerators). 
Changes  to  the  other  referencing 
subparts  are  discussed  below. 

Subpart  BB  of  40  CFR  part  61  for 
benzene  transfer  operations  does  not 
contain  provisions  for  condensers  and 
absorbere.  It  does  allow  carbon 
adsorbers  equipped  with  organic 
monitoring  devices  to  be  used.  In  the 
CAR.  the  absorber  and  condenser 
provisions  are  available  for  all 
referencing  subparts,  including  subpart 
BB. 

In  addition,  under  40  CFR  part  61, 
subpart  BB  for  benzene  transfer 
operations,  only  organic  monitore  could 
be  used  for  determining  compliance 
with  the  standard  when  using  a  carbon 
adsorber.  Under  40  CFR  60.  subpart 
DDD.  only  organic  monitors  could  be 
used  for  determining  compliance  with 
the  standard  when  using  an  absorber, 
condenser,  or  carbon  adsorber  for 
control  of  a  continuous  process  vent.  In 
the  CAR,  as  in  the  HON,  either  an 
organic  monitoring  device  or  a 
regenerative  stream  flow  monitoring 
device  is  allowed  for  carbon  adsdrbere: 
an  organic  monitoring  device  or  a 
condenser  exit  temperature  monitoring 
device  is  allowed  for  condensere;  and  an 
organic  monitoring  device,  or  a 
scrubbing  liquid  temfwrature 
monitoring  device  and  a  specific  gravity 
monitoring  device  is  allowed  for 
absorbere. 

Halogen  Scrubbere  and  Other  Halogen 
Reduction  Devices 

Halogen  reduction  device 
requirements  have  been  consolidated 
into  one  section  rather  than  listed  in  the 
individual  control  device  sections. 
These  HON  requirements  have  been 
included  in  the  CAR  for  all  process 
vents  and  transfer  operations.  The  other 
referencing  subparts  did  not  have 
specific  halogen  vent  stream 
requirements,  so  the  CAR  is  potentially 
introducing  some  additional 
requirements  for  halogenated  vent 
streams  subject  to  the  non-HON 
referencing  subparts,  if  the  owner  or 
operator  chooses  to  comply  with  the 
CAR. 


Other  Control  Devices 

This  section  (§65.155)  of  subpart  G 
outlines  the  requirements  for  control 
devices  other  than  those  specified  in 
§§  65.147  through  65.154.  The  CAR 
diCEere  from  40  CFR  part  60,  subparts 
DDD,  m.  NNN.  and  RRR  in  that  more 
detail  is  given  in  the  CAR  on  the 
information  that  must  be  provided  to 
the  Administrator  in  order  to  obtain 
approval  for  other  devices.  Under  the 
NSPS,  the  Administrator  specifies  the 
appropriate  monitoring  procedures  for 
the  device.  Under  the  CAR,  a  plan  is 
submitted  that  includes  the  proposed 
monitoring,  reporting,  and 
recordkeeping  procedures.  By  providing 
more  details  on  the  information  to  be 
submitted  and  by  allowing  the  fadhty  to 
propose  monitoring,  EPA  believes  this 
will  clarify  the  information  needed  and 
aid  in  communication  during  the 
process  of  reviewing  these  plans. 

Subpart  DDD  of  40  CFR  part  60  and 
40  CFR  part  61 ,  subpart  BB  also  contain 
a  general  duty  requirement  that 
specifies  that  the  facility  must  "provide 
the  Administrator  with  information 
describing  the  operation  of  the  control 
device  •  •  •  that  would  indicate  proper 
operation  and  maintenance  *  *  *"  for 
non-listed  control  devices.  The  EPA  dill^ 
not  include  the  general  duty 
requirement  in  the  CAR  in  favor  of  the 
more  specific  monitoring  requirements 
for  non-listed  control  devices  from  40 
CFR  part  63.  general  provisions,  and  the 
HON. 

Under  the  CAR,  approval  authority  for 
the  monitoring  recordkeeping,  and 
reporting  requirements  for  other  control 
devices  is  delegated  to  the  states  as  it  is 
under  the  HON  and  part  61.  Under  the 
NSPS  process  veaat  referencing  subparts, 
this  authority  is  not  delegated.  The 
decision  to  delegate  authority  is 
consistent  with  state  authority  under 
title  V.  The  EPA  oonsidwed  that 
authority  should  be  delegated  for  this 
approval  across  all  the  ndes  in  order  to 
consohdate  the  provisions.  Also,  many 
of  the  fodlities  subject  to  the  NSPS 
process  vent  refnendng  subparts  are 
also  subject  to  the  HON,  therefore  the 
authority  would  already  be  delegated  to 
the  States  in  many  instances. 

H.  Monitoring,  Recordkeeping,  and 
Reporting 

Tbis  section  describes  the  CAR 
provisions  from  subpart  G  regarding 
performance  tests,  monitoring, 
recordkeeping,  and  reporting 
requirements.  These  provisions  are 
included  in  subpart  G.  rather  than  in  the 
general  provisions,  because  they  are 
specific  requirements  for  cloeed-vent 
systems,  control  and  recovery  devices. 
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and  routing  to  a  fuel  gas  system  or 
process. 

Many  significant  diflierences  exist 
between  the  CAR  provisions  on 
monitoring,  recordkeeping  and 
reporting  (which  generally  follow  the 
HON  provisions],  and  these  same 
provisions  in  the  non-HON  referencing 
subfMrts.  This  section  provides  a  brief 
description  of  the  differences.  For  a 
more  complete  discussion  of  the  HON 
recordkeeping  program  see  the  HON 
proposal  preamble  (57  FR  62608, 
December  31,1992),  the  promulgation 
preamble  (59  FR  19407,  April  22,  1994), 
and  the  Background  document  at 
promulgation  (Hazardous  Air  Pollutant 
Emissions  from  Process  Units  in  the 
Synthetic  Organic  Chemical 
Manufactiiring  Industry — Background 
Information  for  Final  Standards. 
Volume  2E:  Comments  on 
Recordkeeping,  Reporting,  Compliance 
and  Test  Methods.  EPA-453/R-94- 
OOSe). 

Both  the  CAR  and  the  part  60  and  61 
subparts  require  monitoring  of  the  same 
control  device  operating  parameters. 
However,  the  CAR  requires  a  site  to 
justify  and  set  site-specific  operating 
parameter  ranges  for  control  and 
recovery  devices.  The  site  can  set  the 
operating  parameter  ranges  to  be  the 
same  as  the  NSPS  established  ranges. 
The  control  or  recovery  device  operating 
parameters  are  monitored  and  if  the 
monitoring  results,  on  a  daily  average 
basis,  fall  outside  the  parameter  range, 
then  there  is  an  exclusion  and  it  must 
be  reported.  The  CAR  allows  one 
excused  excursion  before  the  excursion 
is  considered  a  violation.  The  HON 
allows  six  excused  exclusions  in  the 
first  semiannual  reporting  period  (this 
would  be  in  the  first  year  of  being 
subject  to  the  HON),  five  excused 
excursion  in  the  second  semiannual 
reporting  period,  and  so  on.  until  one 
excused  excursion  is  allowed  in  the 
sixth  and  all  subsequent  semiannual 
reporting  periods. 

The  CAR  provisions  are  different  bom 
the  non-HON  referencing  subparts 
where  specific  monitoring  ranges  are 
given  in  the  rules  depending  on  the 
control  or  recovery  device  being  used. 
In  40  CFR  part  60  and  61,  3-hour 
averages  are  required  of  the  monitored 
parameters.  These  3-hour  averages  are 
compared  to  the  monitoring  ranges 
specified  in  the  rules.  If  a  3-bour 
average  is  outside  the  range  in  the  rule 
it  must  be  reported,  and  the  out-of-range 
values  may  trigger  the  Administrator  to 
require  another  performance  test.  If  the 
performance  test  indicates  that  the 
control  or  recovery  device  is  not 
performing  at  the  required  level,  the 
facility  would  be  in  violation. 


The  CAR  allows  owners  or  operators 
to  use  the  ranges  from  the  non-HON 
referencing  subparts  as  the  operating 
parameter  ranges  for  the  sources 
accustomed  to  those  ranges;  or,  a  source 
can  justify  a  site-specific  range. 
However,  any  excursions  after  the  one 
excused  excursion  would  be  considered 
a  violation. 

One  change  made  to  these  HON 
provisions  in  the  CAR  pertains  to  the 
records  of  continuous  monitors.  In  the 
HON,  the  owner  or  operator  has  the 
option  of  maintaining  a  record  of  (1) 
each  measured  value,  or  (2)  block 
average  value  for  intervals  up  to  15- 
minute  averages.  The  CAR  also  contains 
these  options.  In  addition,  a  third  option 
is  given  that  allows  retention  of  hourly 
average  data  and  the  most  recent  three 
valid  hours  of  continuous  records.  The 
EPA  decided  to  allow  this  option  as  a 
burden  reduction,  because  many 
computer  systems  currently  in  use  in 
the  SOCMI  industry  only  archive  hourly 
data  and  "over-write"  the  raw  data 
every  few  hours,  because  of  the  massive 
amount  of  storage  that  would  be 
required  to  maintain  records  of  data  on 
a  more  frequent  basis.  Typical  SOCMI 
process  computer  systems  handle 
thousands  of  data  points,  so  that  even 
hourly  records  involve  tens  of 
thousands  of  data  records  each  day.  The 
CAR  alternative  has  been  provided  to 
allow  use  of  these  existing  systems 
without  requiring  installation  of  new 
computer  systems  or  parallel  paper 
(strip  chart)  systems.  The  EPA  felt  it  was 
necessary  to  require  the  most  recent 
three  valid  hours  of  records  so  that  an 
inspector  would  have  the  necessary  data 
to  determine  whether  averages  were 
correctly  calculated.  The  EPA  reasoned 
that  3  hours  of  data  are  sufficient  for 
checking  on  potential  programming 
error.  By  requiring  the  most  recent  3 
hours,  the  O'A  ensiu«s  a  randomness  to 
the  3  houn  of  data  available  to  check. 
The  CAR  specifies  valid  hours  because 
an  invalid  hour  of  monitoring  may  not 
contain  the  necessary  data  for  the 
average  verification.  By  providing  for 
adequate  data  to  demonstrate  that  the 
hourly  average  is  correctly  calculated, 
no  reduction  in  compliance  assurance  is 
anticipated  and  very  large  initial  and 
ongoing  costs  for  new  recordkeeping 
systems  are  avoided  for  many  SOCMI 
facihties. 

The  following  paragraphs  describe 
additional  burden  reductions  and 
clarification  changes  made  in  the 
monitoring,  recordkeeping,  and 
reporting  sections  of  subpart  G. 

General  Monitoring  Requirements 

The  CAR  specifies  which  monitoring 
data  must  be  kept  and  used  for 


compliance  when  a  primary  CPMS  and 
a  backup  are  being  used.  This 
clarification  is  not  explicit  in  parts  60  or 
61. 

The  CAR  adopts  the  requirements 
from  40  CFR  parts  61  and  63  general 
provisions  for  the  immediate  repair  or 
replacement  of  CPMS  parts  to  correct 
routine  malfunctions.  These 
requirements  are  not  in  the  general 
provisions  of  40  CFR  part  60.  This 
requirement  spells  out  good  practices  as 
required  under  40  CFR  60.11(d)  and 
60.13(e)  and  (f).  40  CFR  part  60.  subpart 
A. 

In  addition  to  the  provisions  to 
request  alternative  monitoring  and 
recordkeeping  procedures  allowed 
under  all  referencing  subparts,  the  CAR. 
as  does  the  HON.  specifically  allows 
nonautomated  CPMS  in  certain 
situations.  Although  nonautomated 
CPMS  are  cdlowed.  the  provisions  do 
require  data  to  be  collected,  no  less 
frequently  than  hourly.  Therefore.  EPA 
believes  that  nonautomated  CPMS 
would  be  a  real  option  only  for  facilities 
where  the  cost  of  automation  would  not 
be  justifiable.  A  small  batch  operation  is 
an  example  where  the  cost  may  not  be 
justifiable. 

Performance  Tests  and  Flare 
Compliance  Determination 
Requirements 

The  CAR  allows  180  days  to  complete 
required  performance  tests,  and  60  days 
to  submit  the  report  after  the 
performance  test.  The  general 
provisions  to  part  60  aUow  up  to  180 
days  and  the  General  Provisions  to  part 
61  allow  90  days  for  conducting  the 
performance  test  and  submitting  the 
report.  The  General  Provisions  to  part 
63  allow  180  days  to  conduct  the 
performance  test  and  60  days  to  submit 
the  report,  while  the  HON  specifies  150 
days  to  conduct  the  test.  The  EPA 
adopted  the  time  frame  trom  the  part  63 
general  provisions  because  it  provides 
the  greatest  amoimt  of  time  to  conduct 
the  performance  test  and  prepare  the 
report;  this  more  expansive  time  fitune 
is  appropriate  for  the  CAR.  given  the 
potentially  large  number  of  perfwmance 
tests  and  rep<»t8  that  would  need  to  be 
completed.  The  shorter  length  of  time 
finm  part  61  would  not  be  appropriate 
for  the  CAR  Iwcause  the  CAR  covere 
several  emission  point  types,  and  the 
shorter  time  frame  could  make  the 
organizing  of  the  performance  tests  and 
thepreparing  of  reports  mora  difficiUt. 

Tne  referencing  subparts  do  not 
clearly  indicate  what  activities  must  be 
performed  during  a  performance  test  for 
a  flare.  The  CAR  does  not  use  the  term 
"performance  test"  for  flares;  for  the 
purposes  of  distinction  and  clarity,  the  ' 
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CAR  refera  to  "flare  compliance 
determinations."  Some  HON  provisions 
for  performance  tests  should  be 
included  in  the  CAR'S  flare  compliance 
determination,  but  many  should  not. 
The  provisions  that  do  apply  are 
adopted  from  the  performance  test 
language  in  the  HON,  but  are  modified 
to  apply  to  flares.  Examples  of  the 
provisions  that  apply  to  flare 
compliance  determinations  are  the 
provision  that  the  Administrator  may 
require  a  flare  compliance 
determination  at  any  time  and  the 
provision  on  flare  compliance 
determination  waivere.  The  EPA 
considers  this  a  clarification. 

The  CAR  excludes  a  provision  bom 
both  40  CFR  part  61,  subpart  BB  and  the 
HON  that  requires  a  closed-vent  system 
routing  emissions  from  a  transfer  rack  to 
a  control  device  to  be  inspected  prior  to 
a  performance  test  being  conducted.  The 
inspection  is  a  leak  detection  inspection 
using  Method  21.  The  EPA  did  not 
include  this  provision  in  the  CAR 
because  the  closed-vent  system  is 
already  under  the  requirement  to  be 
inspected  initially  and  annually.  This 
initial  and  periodic  inspection  is 
sufficient  to  ensure  that  the  closed-vent 
system  does  not  leak  during  the 
performance  test.  Also,  cloaad-vent 
systems  on  other  types  of  emissioii 
points  are  not  required  to  be  inspected 
prior  to  a  performance  test. 

Sources  are  not  required  to  conduct  a 
performance  test  to  comply  with  the 
CAR  if  a  performance  test  has  been 
conducted  previously  using  the  same 
test  method  required  by  the  CAR  and 
under  the  same  operat^ig  conditions 
that  currently  exist.  This  exemption  is 
not  in  any  other  referencing  subparts 
other  than  the  HON. 

Additionally,  the  CAR  allows 
performance  tests  and  compliance 
determinations  to  be  waived  through 
written  request  to  the  Administrator  if 
the  Administrator  determines  that  (1) 
the  source  is  being  operated  in 
continuous  compUanoe.  (2)  the  source  is 
operating  under  a  compliance  extension 
under  40  CFR  part  63,  or  (3)  the  source 
is  operating  under  a  compliance  waiver 
under  40  CFR  part  61. 

Performance  Test  Procedures 

The  CAR  specifies  that  each 
performance  test  will  consist  of  three 
separate  runs  using  the  applicable 
method;  each  run  must  be  at  least  an 
hour  in  duration:  and  compliance  will 
be  determined  using  the  arithmetic 
mean  of  the  results  of  the  three  runs. 
This  language  is  taken  from  the  general 

C visions  for  40  CFR  part  60.  The  HON 
similar  language,  but  40  CFR  part  61 
has  no  equivalent  Thus  the  CAR 


clarifies  the  requirements  for  part  61 
sources. 

The  CAR  requires  that  performance 
tests  be  conducted  dtuing  "maximum 
representative  operating  conditions  for 
the  process."  It  clarifies  this 
requirement  by  specifying  that,  during 
the  performance  test,  the  control  device 
may  be  operated  at  maximum  or 
TTiinimiim  representative  operating 
conditions  for  monitored  control  device 
parametere,  whichever  results  in  lower 
emission  reduction.  The  general 
provisions  of  40  CFR  parts  60  and  63 
also  require  performance  tests  at 
maximum  capacity  and  at  representative 
operating  conditions  of  the  process. 
Subparts  m.  NNN,  and  RRR  of  40  CFR 
part  60  require  performance  tests  to  be 
conducted  at  "*  *  *  full  operating 
conditions  and  flow  rates  *  *  ."  TTie 
general  provisions  of  40  CFR  part  61 
require  the  performance  test  to  be  run 
"*   *  *  under  such  conditions  as  the 
Administrator  shall  specify  •  *  *." 
None  of  the  non-HON  referencing 
subparts,  nor  any  of  the  general 
provisions,  contain  the  additional 
clarifying  provisions  that  the  control 
device  may  be  operated  under 
maximum .  or  minimum  representative 
operating  conditions,  whichever  results 
in  lower  emission  reduction.  The  CAR 
provisions  represent  the  intent  of  all  of 
the  referencing  subparts  and  add  some 
additional  clanty.  - 

For  transfer  racks,  the  CAR  provides 
details  on  how  a  performance  test  must 
be  conducted  for  control  devices 
capable  of  continuous  vapor  processing 
and  for  intermittent  vapor  processing 
systems.  Subpart  BB  of  40  CFR  part  61 
does  not  specify  these  details  for 
transfer  racks  and  requires  performance 
tests  to  be  conducted  over  a  complete 
loading  cycle.  The  explicit  provisions  of 
the  CAR  are  useful  for  transfer  racks 
because  loading  a  tank  truck  or  railcar 
can  take  much  longer  than  an  hour.  For 
long  loading  cycles  it  makes  sense  to 
base  the  test  nm  on  how  the  control 
device  works  instead  of  on  the  loading 
cycle. 

The  CAR  clarifies  the  performance 
test  requirements  for  a  boiler  or  process 
heater  with  a  design  input  c^>acity  less 
than  44  MW  that  is  used  as  a  control 
device.  The  CAR  requires  the  inlet 
sampling  site  to  be  located  so  that  it 
measures  the  pollutant  concentration  in 
all  vent  streams  and  primary  and 
secondary  fuels.  Therefore,  the  percent 
reduction  is  determined  for  all  vent 
streams  and  primary  or  secondary  fuels. 
This  clarification  is  not  in  40  CFR  part 
60,  subpart  DDD.  m.  or  NNN. 

Subpart  BB  of  40  CFR  part  61  allows 
the  use  of  Method  25B  to  determine 
concentration  for  calculating  the  percent 
reduction  efficiency.  The  CAR  does  not 


allow  this  method  because  Method  25B 
can  only  be  used  when  a  primary 
constituent  in  the  vent  stream  is 
assumed.  In  a  consolidated  rule  for 
SOCMI,  an  industry  that  varies 
significantiy  on  vent  stream 
composition,  a  method  that  is  not 
flexible  can  not  be  specified.  Method 
25B  can  always  be  requested  as  an 
altcmative  method,  on  a  case-by-case 
basis. 

For  combustion  devices  that  do  not 
use  supplemental  combustion  air,  the 
CAR  does  not  contain  the  provision  in 
40  CFR  part  61,  subpart  DDD  which 
specifies  that  the  concentration  shall  not 
be  corrected  to  3  percent  oxygen  when 
calculating  the  percent  reduction  or 
outiet  concentration.  Rather,  the  CAR 
and  all  of  the  other  referencing  subparts 
require  the  concentration  to  be  corrected 
to  3  percent  oxygen  for  all  combustion 
devices.  The  EPA  requests  comment  on 
what  effect  this  may  have  on  subpart 
DDD  sources. 

Performance  Test  Records 

The  CAR  includes  the  requirement  for 
records  to  be  kept  of  the  location  where 
a  vent  stream  is  introduced  into  a  boiler 
or  process  heater.  However,  the  CAR 
does  not  include  the  requirement 
contained  in  40  CFR  part  60,  subpart 
DDD  to  also  keep  these  records  for 
incinerators.  Subpart  DDD  is  the  only 
referencing  subpart  that  has  this 
requirement.  Incinerators  are  required  to 
have  perfcHmance  tests  and  continuous 
monitoring  conducted.  Conversely, 
boilers  and  process  heaters  that  have 
their  vent  stream  introduced  with  the 
primary  fuel  (in  the  flame  zone)  are  not 
required  to  have  performance  tests  or 
continuous  mcmitoring  conducted. 
Therefore,  it  is  not  necessary  to  locate 
where  the  vent  stream  is  introduced  in 
an  incinerator  for  a  determination  of 
compliance,  because  performance  tests 
and  continuous  monitoring  are  required. 
The  EPA  considers  this  a  burden 
reduction. 

The  CAR  requires  records  of  the 
percent  reduction  or  pollutant 
concentrati(m  to  be  determined  at  the 
outlet  of  the  ccanbustion  device,  on  a 
dry  basis  corrected  to  3  percent  oxygen. 
While  40  CFR  part  61,  subpart  BB  does 
not  explidUy  require  that  the  percent 
reduction  be  recorded  for  boilers  less 
than  44  MW  design  input  capacity,  it  is 
generally  underetood  that  these  records 
are  required.  The  CAR  therefore  clarifies 
the  intent  of  subpart  BB. 

Non-Flare  Control  and  Recovery  Device 
Monitoring  Records 

The  CAR  reduces  the  requiremmts  fcv 
CPMS  calibration  records  by  requiring 
only  those  reccwds  that  are  necessary  to 
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determine  the  accuracy  of  the  readings. 
The  CAR  requires  retention  of  only  the 
"as  found"  and  "as  left"  readings 
whenever  an  adjustment  is  made  that 
will  effect  the  CPMS  reading,  and  a  "no 
adjustment"  statement  otherwise. 
Compared  to  referencing  subpart 
language  requiring  retention  of  "all" 
calibration  records,  the  CAR  language 
significantly  reduces  the  number  of 
potential  records  that  must  be  retained 
and  adds  clarity  to  what  is  needed. 

Under  the  CAR,  the  option  to  use  a 
data  compression  system  for  control  and 
recovery  device  data  handling  is 
allowed.  Owners  or  operators  may 
request  approval  of  an  automated  data 
compression  recording  system  that  does 
not  record  values  at  a  set  frequency,  but 
records  values  that  meet  set  criteria  for 
variation  from  previously  recorded 
values.  Under  the  40  CFR  parts  60  and 
61  referencing  subparts,  this  data 
compression  option  was  not  previously 
offered.  Although  EPA  does  not 
generally  recommend  expanding  the 
application  of  this  data  compression 
option  until  experience  is  gained  with 
the  impact  of  such  record-reduction 
systems  on  compliance  determinations 
and  enforcement,  this  provision  is 
extended  in  the  CAR  to  40  CFR  parts  60 
and  61  sources  to  provide  HON  sources 
this  flexibility,  which  was  previously 
provided  to  them,  and  to  facilitate 
consolidation  of  the  rules. 

Other  Records 

Section  65.163  contains  requirements 
for  "Other  Records."  Under  the  CAR, 
closed-vent  systems  that  contain  bypass 
lines  keep  only  hourly  records  of  flow 
indicator  ofwration  and  diversion 
detection.  Subpart  RRR  of  40  CFR  part 
60  requires  "continuous  records."  The 
EPA  determined  that  continuous  (i.e., 
15-minute  records)  records  are  not 
necessary  to  ensure  compliance  in  this 
case,  but  rather  continuous  monitoring 
with  a  record  made  once  per  hour 
indicating  whether  there  was  flow  (and 
therefore,  bypass)  at  any  monitored  time 
within  the  hour.  Similarly,  40  CFR  part 
60,  subpart  ODD,  RRR,  and  NNN  require 
continuous  records  of  pilot  flame 
monitoring  results,  while  the  CAR 
requires  hourly  records  like  the  HON 
and  the  40  CFR  parts  60  and  63  general 
provisions  flare  requirements. 

The  CAR  does  not  include  the 
provision  from  40  CFR  part  60,  subparts 
DDD  and  RRR  and  40  CFR  part  61, 
subpart  BB.  and  the  HON  transfer 
provisions  that  requires  a  description  to 
be  maintained  of  the  vent  stream,  llie 
description  must  contain  a  schematic 
recording  of  all  valves  and  vent  pipes 
that  could  vent  the  stream  to  the 
atmosphere.  The  EPA  decided  that  this 


record  would  not  be  required  in  the 
CAR  because  of  the  burden  associated 
with  keeping  a  description  with  an  up- 
to-date  schematic.  These  types  of 
descriptions  are  difficult  to  keep  up-to- 
date  because  of  the  frequency  with 
which  the  routing  systems  change.  Also, 
the  facility  can  explain  the  system  at  an 
inspector's  request  with  the  aid  of  other 
drawings,  equipment  leak  records,  and 
visually.  An  inspector  could  also 
request  this  description  to  be  provided 
at  the  time  of  the  inspection. 

The  CAR  incorporates  language  &t>m 
the  HON  which  recognizes  unsafe  or 
difficult-to-inspect  equipment  in  a 
closed-vent  system  which  allows  less 
frequent  monitoring  of  such  equipment. 
This  allowance  is  not  in  40  CFR  part  61, 
subpart  V.  The  CAR  therefore  provides 
some  flexibility  in  dealing  with  this 
type  of  equipment. 

For  car  seals,  the  CAR  requires 
monthly  visual  inspection  with  records 
that  indicate  when  a  car-seal  is  broken. 
The  40  CFR  part  60,  subpart  RRR 
requirement  to  record  the  serial 
numbers  of  car-seals  and  to  maintain 
this  record  when  car-seals  are  replaced 
is  not  in  the  CAR.  Thus,  the  necessary 
record  is  whether  a  car-seal  is  broken 
and  not  exactly  which  car-seals  are  in 
place.  Not  having  to  record  the  serial 
numbers  of  all  car-seals  provides  a 
burden  reduction  to  subpart  RRR 
sources. 

When  equipment  leaks  are  detected  in 
a  closed- vent  system.  40  CFR  part  61, 
subpart  V  and  40  CFR  part  60,  subpart 
W  require  records  of  information  such 
as  repair  method,  the  signature  of  owner 
or  operator,  and  expected  date  of 
successful  repair.  These  requirements 
are  not  included  in  the  CAR.  In  the 
spirit  of  consolidation,  EPA  considers 
that  the  records  specified  in 
§  65.163(a)(3)  adequately  document  the 
necessary  information  for  leaking 
equipment.  The  required  records  are: 
the  instrument  and  the  equipment 
identification  number;  the  operator 
name,  initials,  or  identification  number: 
the  date  the  leak  was  detected,  the  date 
of  the  first  attempt  at  repair,  the  date  of 
successful  repair  of  the  leak;  maximum 
instrument  reading  measured  after  the 
leak  is  successfully  repaired  or 
determined  to  be  noiuepairable;  the 
reason  for  a  delay  of  repair,  if  there  is 
a  delay:  and  copies  of  the  periodic 
reports  if  records  are  not  maintained  on 
a  computerized  database. 

The  CAR  includes  requirements  for 
records  to  be  maintained  of  locations 
where  a  vent  stream  is  introduced  into 
the  boiler  or  process  heater,  and  of 
instances  when  this  location  is  changed. 
This  requirement  is  also  included  in  the 
referencing  subparts.  However,  as  a 


burden  reduction,  the  CAR  does  not 
contain  the  requirement  in  40  CFR  parts 
60  and  61  to  report  this  information. 
This  information  is  helpful  to  the 
implementing  agency  if  a  change  is 
made  and  the  vent  stream  no  longer  will 
be  introduced  with  the  primary  fuel;  in 
these  cases,  a  performance  test  may  be 
necessary.  If  so,  a  notification  and  refrart 
of  the  {>erformance  test  are  required. 
Therefore,  these  cases  will  be  reported. 
In  the  other  situations,  these  records  can 
be  reviewed,  as  needed,  at  the  facility. 

The  CAR  provides  additional 
flexibility  regarding  the  notification  to 
the  Administrator  that  a  performance 
test  is  being  conducted.  Although  this 
flexibility  is  not  currently  provided  in 
the  referencing  subparts,  it  is  consistent 
with  revisions  proposed  in  61  FR  47840. 
September  11, 1996  (Recordkeeping  and 
Reporting  Burden  Reduction),  llie  CAR^ 
specifies  what  should  be  done  if  there 
is  a  delay  in  conducting  the  scheduled 
performance  test.  The  CAR  requires  the 
owner  or  operator  to  provide  at  least  7 
days  notice  prior  to  the  rescheduled 
date  of  the  performance  test,  or  to 
arrange  a  rescheduled  date  by  mutual 
agreement  with  the  Administrator.  The 
EPA  recognizes  that  unforeseen 
situations  happen  and  Uiat  provisions 
for  rescheduling  are  useful. 

The  CAR  allows  a  request  to  be 
submitted  at  any  time  for  the  use  of 
alternative  test  methods.  The  general 
provisions  of  40  CFR  part  61  includes 
time  constraints  on  when  an  alternative 
test  method  may  be  requested  (i.e.,  30 
days  after  the  effective  date  or,  for  new 
sources,  not  later  than  with  the 
notification  of  anticipated  startup). 
Although  all  general  provisions  allow 
an  alternative  test  method  to  be 
requested,  the  other  general  provisions 
do  not  specify  a  time  frame  within 
which  the  request  must  be  submitted. 
The  EPA  considers  it  a  clarification  to 
not  specify  a  time  frame  within  which 
the  request  must  be  submitted,  because' 
an  alternative  test  method  may  be 
requested  for  performance  tests  other 
than  at  startup.  It  is  not  necessary  to 
have  the  test  method  approved  30  days 
after  an  effective  date  or  by  the 
notification  of  anticipated  startup  as 
long  as  it  is  approved  in  time  to  conduct 
the  performance  test  on  schedule. 

Vn.  Delegation  of  the  CAR  to  SUte 
Authorities 

Many  States  have  obtained  delegation 
to  implement  and  enforce  the  CAR's 
referencing  subparts.  These  States' 
authority  to  implement  and  enforce  the 
underlying  NSPS  or  NESHAP  rests  on 
the  State  code,  and  the  delegation  of 
authority  by  EPA  to  the  State  in  turn 
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rests  on  the  State's  ability  to  implement 
and  enforce  those  Federal  requirements. 

By  today's  action,  EPA  is  proposing  to 
consolidate  and  somewhat  revise  certain 
provisions  contained  in  parts  60,  61, 
and  63.  for  affected  SOCMI  sources, 
such  that  regulated  sources  would  be 
allowed  to  comply  with  those  newly 
revised  provisions  in  the  CAR.  These 
regulatory  revisions  could  result  in  the 
need  for  subsequent  action  at  the  State 
level  to  revise  Uie  State  code  and  to 
submit  an  updated  delegation  request  to 
EPA,  which  could  then  necessitate 
additional  Federal  administrative 
procedures,  before  the  source  could  take 
advantage  of  the  CAR  and  before  the 
State  could  enforce  it.  State  rulemaking 
and  EPA  action  on  delegation  requests 
are  time  consimiing,  often  taking  several 
years.  In  the  interim,  the  source  may  be 
unable  to  avail  itself  of  the  CAR 
benefits,  because  the  CAR  could  apply 
at  the  Federal  level  while  the  NSPS  and 
NESHAP  continue  to  apply  through  the 
State's  code  imtil  the  State's  code  can  be 
amended. 

The  EPA  does  not  wish  such  a 
situation  to  impede  adoption  of  the  CAR 
by  a  source.  Indeed,  EPA  encoiuages 
implementation  of  the  CAR  at  the 
earliest  possible  date  following 
promulgation  of  the  final  rule.  A 
streamlined  approach  to  implement  the 
CAR  under  delegated  State  authorities  is 
thus  an  important  ingredient  to  the 
success  of  the  rule  consolidation  effort. 

In  order  to  facilitate  and  expedite 
delegation  and  implementation  of  the 
CAR,  EPA  is  taking  two  steps.  First,  EPA 
is  proposing  to  recognize  the  CAR  as  an 
alternative  compliance  approach  to  the 
individual  subparts  being  consolidated. 
This  step,  as  discussed  below,  may 
allow  sources  in  some  States  to  bc^in  to 
use  the  CAR  immediately  after 
promulgation  while  still  remaining  in 
compliance  with  the  existing  State  code 
of  regidations  upon  which  delegation  is 
based.  The  EPA  beUeves  this  will  be  a 
useful  approach  for  States  that  have  the 
ability  to  recognize  approved 
alternatives  under  the  existing  State 
regulations  on  which  delegation  rests. 
Second,  to  minimize  administrative 
delays,  EPA  is  proposing  to  waive  the 
need  for  formal  delegation  of  the  CAR 
where  the  State  is  already  delegated 
authority  to  implement  the  underlying 
NSPS  or  NESHAP  subparts.  Both  of 
these  proposed  actions  are  discussed  in 
more  detail  below. 

A.  Approval  of  the  CAR  as  an 
Alternative  Compliance  Approach 

The  NSPS  and  NESHAP  being 
consolidated  in  today's  proposal,  and 
the  statutory  authorities  from  which 
those  rules  stem,  provide  for  the 


approval  of  alternative  means  of 
emissicm  limitations  and  for  appropriate 
alternative  testing  or  monitoring 
methods  as  approved  by  the 
Administrator.  To  facilitate  and 
expedite  implementation,  EPA  is 
proposing  to  approve  the  CAR  as  a 
comprehensive  alternative  set  of 
compliance  requirements  to  the  NSPS 
and  NESHAP  which  it  consolidates, 
speofically  40  CFR  part  60  subparts  A, 
Ka.  Kb.  W.  DDD,  HI,  NNN  and  RRR; 
part  61  subparts  A.  V.  Y,  and  BB;  and 
part  63  subparts  A.  F.  G,  and  H.  This 
pre-approved  alternative  would  be 
available  for  all  sources  to  which  the 
CAR  applies. 

The  intent  of  this  approval  is  to  allow 
States  and  sources  immediate  use  of  the 
CAR,  by  providing  a  mechanism 
through  which  States  can  implement 
and  enforce  the  CAR  prior  to 
undertaking  additional  State 
rulemaking.  By  designating  the  CAR  as 
an  approved  alternative  compliance 
approach  under  the  existing  NSPS  and 
NESHAP,  EPA  seeks  to  provide  a 
doorway  within  the  existing  State  code 
and  delegated  authorities  through  which 
the  CAR  can  be  accessed,  utilized,  and 
enforced.  "Hiis  approach  may  eliminate 
or  minimize  the  need  for  State  rule 
revisions  and  delegation  updates. 

llie  Administrator  is  proposing 
approval  of  the  CAR  as  an  alternative 
means  of  compliance  with  the 
individual  subparts  listed  above. 

The  CAR  streamlines  and  revises 
much  of  the  existing  monitoring,  record 
keeping,  and  reporting  procedures  of  the 
underlying  NSPS  and  NESHAP 
standards,  without  changing  the  basic 
control  requirements  or  monitoring 
methods.  "Today's  proposal  is  intended 
to  simplify  implementation  of  the 
standards,  to  reduce  EPA,  state,  and 
industry  burden  in  complying  with  the 
rules,  and  to  facihtate  compliance 
monitoring,  while  having  no  adverse 
effect  on  the  accuracy,  quality,  and 
timeliness  of  the  compliance  monitoring 
data.  EPA  is  proposing  that  all  of  the 
provisions  of  the  CAR  serve  in  whole  as 
an  alternative  compliance  approach  for 
the  subparts  which  it  consolidates.  To 
simplify  implementation,  the  CAR  can 
be  used  direcUy  as  an  alternative 
compliance  approach,  without  prior 
application  or  request  to  EPA.  The  CAR 
simply  requires  notification  that  the 
alternative  approach  would  be 
implemented. 

The  EPA  expects  that  comprehensive 
approval  of  the  CAR  as  an  alternative 
compliance  approach  for  the  existing 
NSPS  and  NESHAP  which  it 
consoUdates  will  facilitate  and  expedite 
implementation  by  states  and  local 
agencies.  EPA  is  today  proposing  to 


revise  the  underlying  NSPS  and 
NESHAP  regulations  such  that  the  CAR 
would  be  recognized  as  an  alternative 
approach  to  the  existing  NSPS  and 
NESHAP  provisions  for  sources  opting 
into  the  CAR.  However.  EPA  is  aware 
that  the  unrevised  NSPS  and  NESHAP 
regulations  will,  at  least  for  an  interim, 
remain  the  enforceable  provisions  in 
many  states,  absent  state  rulemaking  to 
incorporate  the  CAR.  The  NSPS  and 
NESHAP  as  they  are  currenUy  adopted 
by  the  state  also  remain  federally 
enforceable  in  those  states  where  they 
form  the  basis  of  del^ation  by  EPA  to 
the  state.  Today's  proposed  action  to 
approve  the  CAR  as  an  alternative 
compliance  approach  clarifies  EPA's 
intent  that  compliance  with  the  CAR 
should  serve  to  fulfill  a  source's 
obligations  to  comply  with  appUcable 
NSPS  and  NESHAP  ccmsolidated 
therein,  even  in  cases  where  the 
unrevised  NSPS  and  NESHAP  still 
reside  in  the  state  or  local  code.  States 
may  rely  on  this  approval  under  the 
existing  NSPS  and  NESHAP  to  allow 
sources  expedited  use  of  the  CAR.  and 
may  enforce  the  CAR  as  an  approved 
alternative  compliance  approach  for  the 
existing  NSPS  and  NESHAP  in 
accordance  with  the  current  delegation 
of  authority  to  the  state. 

The  EPA  is  providing  notice  and 
opportunity  for  comment  on  this 
proposed  action  to  approve  the  CAR  as 
an  alternative  compliance  approach  to 
40  CFR  part  60  subparts  A.  Ka,  Kb.  W. 
DDD.  m,  NNN  and  RRR,  part  61 
subparts  A,  V,  Y,  and  BB,  and  part  63 
subparts  A,  F.  G,  and  H.  Comments  are 
requested  with  regard  to  both  the 
validity  of  this  approval  and  to  the 
usefulness  of  this  meciianism  for 
expediting  implementation  of  the  CAR. 

B.  Policy  on  Delegation  of  the  CAR 

Today's  proposed  rule  was  developed 
based  on  consoUdating  the  existing 
requirements  of  Parts  60,  61,  and  63  that 
apply  to  SOCMI,  without  changing  the 
applicability  or  reducing  the  stringency 
of  the  existing  regulations.  For  this 
reason,  EPA  believes  that,  where  a  State 
has  been  delegated  authority  to 
administer  all  of  the  applicable  rules 
under  Parts  60,  61,  and  63,  no  further , 
delegation  of  audiority  is  necessary  in 
order  for  such  State  to  administer  the 
CAR.  The  EPA  therefore  proposes  to 
allow  a  State  to  administer  the  CAR 
without  further  action  by  EPA  if  such 
State  has  been  delegated  the  authority  to 
administer  each  of  the  appUcable 
referencing  subparts. 

However,  States  that  lack  delegated 
authority  to  administer  any  of  the     ■ 
referencing  subparts  that  apply  at  a 
source  that  seeks  to  implement  the  CAR 
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must  obtain  such  delegation  prior  to 
allowing  that  source  to  comply  with  the 
CAR. 

The  EPA  requests  comment  on  this 
proposed  delegation  policy. 

Vm.  Incoqporating  CAR  Requirements 
Into  the  Title  V  Permit 

Title  V  of  the  Act  and  EPA's  operating 
permits  regulations  at  40  CFR  part  70 
require  all  "applicable  requirements" 
(standards  or  requirements  under  the 
Act,  as  defined  at  40  CFR  part  70.2)  to 
be  included  in  the  operating  permit  for 
any  source  that  is  required  to  have  an 
operating  permit.  Since  a  permit  can 
contain  only  the  applicable 
requirements  in  effect  at  the  time  it  was 
issued,  or  last  revised,  any  newly- 
promulgated  requirements  (such  as 
those  in  the  CAR)  would  not  be  in  the 
permit  until  the  permit  is  revised  to 
include  them.  Revising  the  permit  is 
also  necessary  if  a  source  adopts 
substitute  requirements  under  the  CAR, 
since  without  a  permit  revision,  the 
source  would  be  in  non-compliance 
with  the  provisions  of  its  operating 
permit.  Consequently,  once  a  source 
adopts  the  CAR,  to  the  extent  that  the 
existing  permit  terms  will  be  replaced  or 
modified  by  provisions  of  the  CAR,  the 
permit  must  be  revised  to  delete  those 
permit  terms  and  add  the  applicable 
CAR  provisions.  This  section  discusses 
the  processes  by  which  permits  would 
be  revised  to  incorporate  provisions  of 
the  CAR. 

Under  40  CFR  part  70.7,  operating 
permits  may  be  revised  through  one  of 
three  mechanisms:  administrative 
amendments,  minor  permit 
modifications,  or  significant  permit 
modifications.  The  administrative 
amendment  process  is  for:  (1)  changes 
that  are  trivial  or  administrative,  such  as 
typographical  errors,  or  change  of 
ownership;  (2)  changes  that  provide 
more  frequent  monitoring  or  reporting; 
(3)  incorporating  terms  of 
preconstruction  permits  that  meet  the 
compliance  requirements  of  section  70.6 
and  that  were  issued  under  a  process 
that  has  been  "enhanced"  to  provide 
EPA  and  public  review;  or  (4)  other 
changes  similar  to  these  that  have  been 
approved  by  EPA  in  a  State  part  70 
program.  Any  change  resulting  bom 
CAR  requirements  will  add  the  CAR  as 
an  applicable  requirement  to  the 
source's  permit,  and  therefore,  is  not 
likely  to  be  a  trivial  or  administrative 
change.  In  addition,  the  CAR  will 
usually  require  less  rather  than  more 
frequent  monitoring  or  reporiing. 
Consequently,  CAR  requirements  do  not 
appear  to  be  eligible  as  administrative 
amendments. 


To  determine  if  incorporation  of  CAR 
requirements  qualifies  as  a  minor  permit 
revision,  the  type  of  change  that  might 
arise  from  the  CAR  must  be  evaluated 
against  the  relevant  criteria  of 
§§  70.7(e)(2)(i)(A)(l)  through  (6).  If  the 
change  does  not  meet  any  of  these 
criteria  (the  criteria  are  written  in  the 
negative),  the  change  may  be  made 
using  the  minor  permit  revision  process: 
otherwise,  it  must  use  the  significant 
permit  revision  procedures.  To 
summarize  the  minor  permit  revision 
criteria,  a  minor  permit  revision  is  not 
allowed  if  the  change:  (1)  violates  an 
applicable  requirement;  (2)  significantly 
changes  existing  monitoring,  reporting, 
or  recordkeeping;  (3)  establishes  or 
changes  case-by-case  emissions 
limitations;  (4)  establishes  a  potential- 
to-emit  limitation;  (5)  is  a  title  I 
modification;  or  (6)  is  required  by  the 
permitting  authority  to  be  a  significant 
permit  modification.  Criterion  (2)  is 
clearly  the  one  criteria  that  might  be 
triggered  by  incorporation  of  CAR 
requirements,  since  CAR  requirements 
could  change  existing  monitoring, 
reporting,  or  recordkeeping 
requirements  in  the  permit.  To 
determine  if  criterion  (2)  does  apply,  it 
is  necessary  to  determine  if 
incorporation  of  CAR  requirements  will 
result  in  a  significant  change  to 
monitoring,  reporting  or  recordkeeping 
requirements. 

In  terms  of  their  significance  to 
monitoring,  recordkeeping  or  reporting 
requirements,  changes  from  the  CAR 
can  be  sorted  into  two  broad  categories, 
depending  on  the  amount  of  discretion 
a  source  has  in  determining  the  new 
requirement.  The  first  category 
comprises  changes  over  which  the 
source  has  little  discretion  in 
determining  the  monitoring, 
recordkeeping  or  reporting 
requirements.  In  most  cases,  the 
monitoring,  recordkeeping  and 
reporting  requirements  are  established 
by  the  CAR,  and  once  the  source  has 
decided  to  be  covered  by  the  CAR.  it  has 
no  ability  to  change  the  requirements. 
For  example,  §  65.47(e)  requires  owners 
or  operators  of  storage  vessels  using 
floating  or  external  roofs  to  record  when 
the  roof  was  set  on  its  legs  and  when  it 
was  refloated.  This  is  a  new  record  not 
previously  required  under  any 
referencing  storage  vessel  rule.  As 
another  example.  §65.44(c)(9)(ii)  allows 
up  to  two  30-day  extensions  (after  an 
initial  45  days)  to  empty  and  remove  a 
storage  vessel  from  service  after  the 
source  finds  that  it  is  unsafe  to  perform 
gap  seal  measurements.  Under  subp>art 
Kb  of  40  CFR  part  60  and  subpart  Y  of 
40  CFR  part  61.  the  source  was  allowed 


one  30  day  extension,  which  required 
prior  approval  (§60.113b(b)(4)(iii)  and 
S61.272(b)(4)(iii)];  extensions  were  not 
addressed  under  subpart  Ka  of  40  CFR 
part  60.  Under  the  CAR  (as  in  the  HON), 
both  the  first  and  second  30-day 
extensions  are  available  to  the  source 
without  requesting  prior  approval  by 
EPA:  although  documentation  for  why 
an  extension  is  necessary  must  be 
maintained.  Other  examples  include 
§65.48(c)(2)(ii).  which  requires 
reporting  of  storage  vessel  seal  gap 
measurement  results,  rather  than  all  raw 
seal  gap  measurement  data  as  required 
in  subpart  Kb  of  40  CFR  part  60.  subpart 
Y  of  40  CFR  part  61.  and  subpart  G  of 
40  CFR  part  63  (§  60.115b(b)(2). 
§  61.276(d)(1).  and  $  63.122(e)(1)):  or 
§  65.161(a)(3).  which  requires  keeping 
records  of  the  latest  3  hours  of 
continuous  (15-minute)  monitoring 
data,  rather  than  keeping  records  of  all 
continuous  monitoring  data,  as  under 
the  HON,  see  §  63.152(f)(2). 

The  examples  given  so  tar  illustrate 
changes  in  which  the  source  is  adopting 
the  CAR  requirements  in  lieu  of 
previous  requirements,  without 
changing  or  adding  to  the  CAR 
requirements.  Other  requirements  under 
the  CAR,  still  within  the  first  category, 
may  require  a  source  to  determine 
monitoring  requirements.  For  example, 
under  §  65.148(c)(1).  a  facility  using  an 
incinerator  to  meet  the  98  percent 
reduction  requirement  of  §65. 63(a)(2)  of 
subpart  D  for  process  vents,  is  required 
to  monitor  temperature  within  a  range 
of  temperature  determined  by  the 
source.  The  source  may  establish,  as 
part  of  its  title  V  application,  the 
parameter  range  that  it  will  use,  based 
on  a  performance  test,  or  it  may  rely  on 
prior  performance  tests  or  use  an 
existing  range  or  an  established  limit  in 
a  referenced  subpart.  In  EPA's  view,  a 
change  in  a  parameter  range  based  on  a 
relevant  EPA-approved  performance  test 
is  not  a  significant  change,  since  the 
range  is  determined  by  the  results  of  the 
test  and  cannot  be  set  arbitrarily.  In 
addition,  the  parameter  to  be  monitored 
is  set  by  the  CAR,  and  is  therefore 
outside  the  source's  discretion. 

Thus,  EPA  does  not  consider  this  first 
category  of  changes  to  be  "significant 
changes"  within  the  meaning  of 
criterion  (2)  for  minor  permit  revisions. 
The  EPA  interprets  the  criterion  as 
requiring  the  significant  permit  revision 
process  when  a  significant  monitoring 
change  is  made  in  the  permit  revision 
process,  and  especially  when  the 
changes  are  source-specific  monitoring 
changes  involving  significant  judgment. 
The  types  of  changes  to  monitoring 
requirements  that  EPA  considers 
significant  within  the  meaning  of 
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criterion  (2)  include  establishing 
equivalent  SIP  monitoring  requirements, 
streamlining  of  redundant  monitoring 
requirements,  or  significant  changes  to 
source-specific  monitoring.  The  first 
category  of  CAR  requirements  should 
not  have  these  characteristics,  since  the 
amount  of  judgment  involved  in 
establishing  source-specific 
requirements  such  as  parameter  levels  is 
not  significant.  There  is  also  no 
requirement  to  demonstrate  that  these 
requirements  are  equivalent  to  existing 
requirements,  as  would  be  the  case 
when  establishing  equivalent  SIP 
requirements  or  streamlining. 

The  second  category  of  changes 
involves  significant  discretion  on  the 
part  of  the  source  in  determining 
monitoring,  recordkeeping  or  reporting 
requirements.  For  example,  under 
§  6S.63(d)  of  subpart  D,  which  applies  to 
a  group  2A  process  vent  without  a 
recovery  device,  a  source  is  allowed  to 
establish  the  parameters  that  it  will 
monitor,  and  the  parameter  ranges,  in 
order  to  maintain  a  TRE  index  value 
greater  than  1.0.  Another  example  is 
under  §  65.162(e)  of  subpart  G,  which 
applies  to  sources  who  are  directed 
under  §  65.154(c)(2)  or  §  65.155(c)(1)  to 
set  unique  monitoring  parameters,  or 
.  who  request  under  §  65.156(e)  approval 
to  monitor  a  different  parameter  than 
those  listed  in  relevant  monitoring 
requirements  of  subpart  G  of  the  CAR. 

11  this  second  type  of  change  were 
established  for  the  first  time  through  the 
permit  revision  process.  EPA  would 
consider  it  to  be  a  significant  change  in 
monitoring  under  the  meaning  of 
criterion  (2)  of  §  70.7(e)(2)(i)(A),  since 
the  source  has  significant  discretion  in 
establishing  not  only  the  parameter  to 
be  monitored,  but  the  methods  that  are 
used  in  making  that  judgment. 
Establishing  these  kinds  of  monitoring 
requirements  in  the  permit  is  similar  to 
permit  streamlining,  equivalent  SIP 
requirements,  and  other  changes  that 
involve  significant  judgment  discussed 
above.  In  White  Paper  *2.  EPA  indicated 
that  streamlining  could  be 
accomplished  as  part  of  the  initial 
permit  application  or  as  a  significant 
permit  revision,  both  of  which  provide 
for  EPA  review  of  streamlined 
requirements.  The  current  part  70 
requires  that  equivalent  SIP  limits 
established  in  the  permit  must  follow 
initial  issuance,  renewal,  or  significant 
permit  revision  procedures  (See 
§70.6(a)(l)(iii)]. 

If.  however.  EPA  has  approved  umque 
or  (U£ferent  monitoring  requirements 
prior  to  the  permit  revision  taking  place, 
as  may  be  the  case  imder  the  CAR,  EPA 
would  consider  the  significant  permit 
revision  procedure  to  be  unnecessary. 


For  example,  if  EPA  has  approved  a 
request  to  use  alternative  monitoring  or 
recordkeeping  procedures  under 
§  65.7(b)  and  (c)  of  subpart  A  or 
§  65.162(d)  of  subpart  G  procedures,  the 
source  has  no  discretion  but  to  comply 
with  those  alternative  requirements 
once  the  Agency  has  granted  approval. 
Consequently,  the  absence  of  discretion 
justifies  the  minor  permit  revision 
process,  rather  than  the  significant 
permit  revision  procedures. 

Note  that  under  the  proposed  changes 
to  part  70  (60  FR  45529,  August  31, 
1995).  incorporation  of  new 
requirements  such  as  the  CAR  may  be 
allowed  under  the  proposed  "notice- 
only"  provisions,  in  which  EPA  and 
public  review  is  not  required,  if  the 
permit  is  incorporating  previously- 
adopted  requirements  and  if  source- 
specific  requirements  are  not  being 
established  through  the  permit. 
Incorporation  either  of  provisions 
adopted  in  the  CAR  rule,  or  of  source- 
specific  requirements  proposed  by  the 
source  and  approved  by  EPA  after 
promulgation  of  today's  rule  (provided 
the  permit  process  was  not  the  vehicle 
for  EPA  approval)  would  likely  be 
eligible  for  notice-only  procedures 
under  the  concept  outlined  in  the  1995 
proposal.  If  EPA  adopts  the  notice-only 
procedures,  the  procedures  would  be 
available  once  the  State  in  which  the 
source  is  located  had  incorporated  the 
revised  procedure  into  its  permit 
program.  Until  then,  the  current  part  70 
permit  procedures  apply  as  outlined 
above. 

K.  Extension  of  die  ConsoIidatioB  to 
Indade  the  SUte  ImplemenUtion  Plan 

The  EPA  recognizes  that  States  have 
developed  and  incorporated  into  the 
State  Implementati(Ui  Plan  (SIP)  rules 
and  requirements  that  affect  many  of  the 
same  emission  units  also  subject  to  the 
referencing  subparts  being  consolidated 
in  today's  proposal.  Those  regulations 
typically  include  reasonably  available 
control  technology  (RACT)  and  other 
requirements  designed  for  attaiimient 
and  maintenance  of  national  ambient  air 
quality  standards  (NAAQS).  Hence, 
even  upon  final  promulgation  of  the 
CAR.  in  many  areas  SOCMI  sources 
implementing  the  CAR  still  could 
remain  subject  to  two  separate  sets  of 
requirements — the  CAR  and  State  and 
federally-enforceable  RACT 
requirements.  Reduction  of  compliance 
burdens  through  consolidation  of 
regulatory  requirements  could  be  greatly 
enhanced  by  expanding  the  benefits  of 
today's  proposal  to  address  federally 
enforceable  SIP  requirements  that  apply 
to  SOCMI  sources. 


In  an  effort  to  facilitate  burden 
reduction  for  sources  subject  to  state 
specific  SIP  requirements.  EPA  is 
proposing  three  actions.  First,  EPA  is 
proposing  to  pre-approve  the  CAR  as 
meeting  Uie  RACT  requirement  of  the 
Act.  Thus,  with  respect  to  SIPs  that 
expressly  allow  bx  the  approval  of 
alternatives  to  existing  RACT 
requirements  by  the  State  and  EPA. 
additional  Q'A  action  will  not  be 
needed  prior  to  implementation  of  the 
CAR  by  a  specific  source.  The  source 
will  still  fused  State  approval  of  the  CAR 
for  that  source  prior  to  implementation. 
This  pre-approval,  discussed  further 
below,  would  expedite  the 
consolidation  of  the  RACT  requirement 
with  other  appUcable  requirements 
through  implemoitation  of  the  CAR 
since  no  additional  EPA  action  would 
be  necessary  prior  to  implementation  of 
the  CAR.  Second,  based  on  EPA's 
proposal  to  pre-approve  the  CAR  as 
meeting  RACT,  EPA  is  proposing  a 
streamlined  process  for  review  and 
approval  of  SIP  submittals  that 
incorporate  the  CAR  requirements.  This 
action  will  expedite  the  process  for 
incorporating  into  the  SIP  the  CAR  for 
purposes  of  complying  with  RACT 
requirements,  particularly  in  states 
where  the  SIP  does  not  already  allow  for 
the  use  of  approved  ahematives. 
Finally,  EPA  is  recognizing  the  use  of 
the  title  V  permitting  process  as  a 
mechanism  through  which  the 
streamlining  of  overlapping 
requirements  stemming  frtxn  the  SIP, 
NSPS.  and  NESHAP  programs  can  be 
acccHn'plished.  Below,  each  of  these 
mechanisms  for  expanding  the  benefits 
of  the  CAR  rulemaking  to  encompass 
SIP  requirements  is  discussed.  First, 
however,  a  description  of  RACT  and 
EPA's  basis  for  pre-approving  the  CAR 
as  RACT  is  provided. 

A.  Pn-Apfumral  of  the  CAR  as  Meeting 
the  Clean  Air  Act  Reasonably  Available 
Control  Technology  Requirement 

For  purposes  of  defining  RACT,  EPA 
has  historically  issued  control 
techniques  guidelines  (CTGs).  These 
CTGs  are  not  regulatory  in  nature,  but 
rather  establish  a  presumptive  norm  for 
RACT.  In  other  words,  the  CTGs.  which 
are  issued  after  an  opportimity  for 
public  input,  establish  one  or  more 
methods  of  control  at  emission 
reduction  levels  that  EPA  deems  as 
RACT-level  control  for  certain 
operaticMis.  In  developing  the  CTGs. 
EPA  provides  the  scioitific  and 
technical  documentation  to  support 
these  controls  as  a  RACT  level  of 
ccmtrol.  In  developing  RACT  rules  to  be 
incorporated  into  a  federally-approved 
SIP.  a  State  can  adopt  the  methods  of 
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control  specified  in  the  CTG  or  establish 
other  methods  of  control.  To  the  extent 
the  State  relies  on  the  control  methods 
specified  in  the  CTG.  EPA  will  not     ^ 
undertake  further  analysis  in 
determining  that  the  State  has 
established  RACT-level  of  control  for 
those  sources.  However,  if  a  State  elects 
to  require  other  types  of  control,  the 
State  must  provide  the  relevant 
scientific  and  technical  information  to 
demonstrate  that  the  selected  controls 
meet  the  underlying  statutory  RACT 
requirement. 


Currently.  EPA  has  issued  six  CTGs. 
shown  in  table  4.  applicable  to  emission 
points  at  sources  covered  by  the  CAR. 
Pursuant  to  section  182(b)(2)(B)  of  the 
Act,  States  were  required  to  submit 
PACT  rules  by  November  IS,  1992  for 
emission  sources  whose  CTGs  were 
issued  prior  to  the  1990  Clean  Air  Act 
Amendments.  Therefore.  RACT  rules  for 
petroleum  liquids  in  fixed  roof  and 
external  floating  roof  tanks;  manufacture 
of  high-density  polyethylene, 
polypropylene,  and  polystyrene  resins; 
SOCMI  and  polymer  manufacturing 


equipment  leaks;  and  SOCMI  air 
oxidation  processes  were  due  by 
November  15. 1992.  For  emission 
sources  covered  by  CTG's  issued  after 
the  1990  Amendments,  the  EPA  was 
required  to  establish  a  submittal  date, 
pursuant  to  section  182(b)(2)(A)  of  the 
Act.  The  RACT  rules  for  SOCMI 
distillation  and  reactor  processes  were 
required  to  be  submitted  by  March  23. 
1995.  as  stated  in  the  Fedml  Register 
notice  (59  FR  13717.  March  23, 1994) 
announcing  the  submittal  due  date. 


Table  4.— Control  Techniques  Guioeunes 


Control  o(  Volatile  Organic  Emissions  from  Storage  of  Petroleum  LiquidB  in  FUed-Roo(  Tanks.  EPA~45(V2-77-036,  December  1977. 
Control  of  Vdatiie  Organic  Emissions  from  Petroleum  Liquid  Storage  in  External  Floating  Roof  Tanks,  EPA-450/2-78-047,  December  1978. 
Control  of  Volatile  Organic  Compound  emissions  from  Manufacture  of  High-Oensily  Polyeiiylane.  Polypropylene,  and  Polystyrene  Resins.  EPA- 

450/3-83-008,  November  1983. 
Control  of  Volatile  Organic  Compound  Leaks  from  Synlheiic  Organk:  Chemk»l  and  Polymer  Manufacturing  Equipmeni.  EPA-450/3-83-006. 

March  1984. 
Control  of  Volatile  Organic  Compound  Emissk>ns  from  Air  OxMatkin  Processes  in  Synlttetk:  Organic  Chemteai  Manufacturing  Industry.  EPA- 

450/3-84-015.  December  1984. 
Control  of  Volatile  Organic  Compound  Emisskxtt  from  Reactor  Processes  and  Oistillatwn  Operatkxis  Processes  in  ttw  Synthetic  Orgarac  Chenv 

ical*Manu(acturing  Industry,  EPA-4S(V4-91-031,  August  1993. 


After  State  adoption,  control  measures 
are  submitted  to  EPA  for  approval  into 
the  federally-enforceable  SIP.  Hence, 
once  a  State-enforceable  measure  is 
approved  into  the  SIP,  it  becomes 
enforceable  as  a  federal  requirement. 

In  order  to  establish  that  provisions  in 
the  CAR  are  at  least  as  stringent  as 
RACT,  it  is  necessary  to  understand  the 
basis  for  RACT  and  the  standards  that 
constitute  the  CAR.  The  general 
requirement  for  RACT  in  nonattainment 
areas  is  found  in  section  172(c)(1)  of  the 
Act.  Section  182  (a)(2)(A)  and  (b)(2) 
provide  more  specific  requirements  for 
stationary  sources  that  emit  volatile 
organic  compound  (VOC).  The  EPA  has 
defined  RACT  as".  .  .  the  lowest 
emission  limitation  that  a  particular 
source  is  capable  of  meeting  by  the 
application  of  control  technology  that  is 
reasonably  available  considering 
technological  and  economic  feasibility" 
(44  FR  53761.  September  17. 1979). 
These  are  control  techniques  that  are 
widely  used  that  can  be  readily  applied 
to  existing  sources  without 
uiueasonable  burden. 

The  "reasonably"  available  control 
technology  reflected  in  SIP  levels  can  be 
contrasted  with  the  generally  more 
stringent  bases  for  the  new  source 
performance  standards  (NSPS)  and 
national  emission  standards  for 
hazardous  air  pollutants  (NESHAP) 
which  comprise  the  CAR.  The  NSPS. 
which  apply  to  newly  constructed 
stationary  sources  that  emit  criteria 
pollutants,  are  based  on  ".  .  .  the 
degree  of  emission  limitation  achievable 


through  the  application  of  the  best 
system  of  emission  reduction  which 
(taking  into  account  the  cost  of 
achieving  such  reduction  and  any 
nonair  quality  health  and  environmental 
impact  and  energy  requirements)  the 
Administrator  determines  has  been 
adequately  demonstrated,"  (CAA 
section  111(a)(1))  or  best  demonstrated 
technology  (BDT).  This  presumably  (but 
not  necessarily)  higher  level  of  control 
than  RACT  (which  generally  is 
developed  for  existing  sources)  can  be 
justified  for  new,  modified,  or 
reconstructed  sources,  because  such 
controls  can  be  incorporated  into  the 
design  of  the  source  prior  to 
construction,  modification,  or 
recoastruction.  making  it  more 
technically  and  economically  feasible 
than  for  existing  sources  that  can  have 
prohibitive  design  constraints  or  costs. 

Prior  to  the  1990  Amendments,  for 
NESHAP.  the  Act  required  the 
Administrator  to  ".  .  .  establish  any 
such  standard  at  the  level  which  in  his 
judgment  provides  an  ample  maigin  of 
safety  to  protect  the  public  health  from 
such  hazardous  air  pollutant."  42  U.S.C. 
7412(b)(1)(B).  Although  EPA  policy  has 
evolved  over  the  years  regarding  the 
interpretation  of  this  wording,  it  was 
generally  accepted  that  the  basis  for  the 
standards  established  would  reflect  at 
least  the  basis  analogous  to  that 
estabUshed  for  NSPS.  i.e.  "best 
controls"  considering  the  impacts. 

The  Act.  as  amended  in  1990. 
provides  that  NESHAP  must  ".  .  , 
require  the  fnaviinnni  degree  of 


reduction  in  emissions  .  .  .  that  the 
Administrator,  taking  into  consideration 
the  cost  of  achieving  such  emission 
reduction,  and  any  nonair  quality  health 
and  environmental  impacts  and  energy 
requirements,  determines  is  achievable 
.  .  .".  or  maximum  achievable  control 
technology  (MACT),  for  short.  The  Act 
112(d)(2).  This  basis  is  very  similar  to 
that  for  NSPS,  as  is  evidenced  by  the 
statutory  wording,  and  again  generally 
reflects  control  at  least  as  stringent  as, 
if  not  more  than.  RACT. 

The  statutory  language  for  setting 
NSPS  and  NESHAP  clearly  mandate  a 
basis  for  those  standards  no  less 
stringent,  and  conceivably  more 
stringent,  than  that  for  RACT.  An 
examination  of  the  CTGs  that  apply  to 
SOCMI  reveal  that  the  NSPS  and 
NESHAP  that  form  the  basis  for  today's 
proposed  CAR  are  all  at  least  as 
stringent  as  the  corresponding  RACT 
requirements  contained  in  the  CTG's. 
especially  since  most  of  the  CAR  is 
based  on  the  HON.  which  is  the 
NESHAP  applicable  to  the  SOCMI. 

In  addition  to  the  appropriate 
stringency  qiudifications.  the  CAR  will 
be  established  through  regulation,  thus 
it  is  appropriate  to  augment  the  CTG's. 
which  were  issued  after  pubUc  notice 
and  comment,  with  the  CAR.  Therefore, 
since  EPA  believes  that  the  CAR  is  at 
least  as  stringent  as  the  RACT 
established  in  the  CTG  and  since  this 
action  fulfills  the  procedural 
requirements  for  establishing  RACT. 
EPA  is  proposing  to  pre-approve  the 
CAR  as  RACT. 
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B.  EPA  Approval  of  the  CAR  as  an 
Alternative  Compliance  Measure  for  the 
State  Implementation  Plan 

The  EPA  is  aware  that  some  State  SIPs 
provide  for  the  use  of  alternative 
emission  limitations,  control 
technologies,  or  monitoring  methods  for 
piuposes  of  complying  with  the 
applicable  SIP  requirement.  Use  of  such 
alternatives  generally  requires  the  prior 
approval  of  both  EPA  and  the  State  to 
ensiu«  that  the  alternative  is  equivalent 
to  the  method  currently  approved  into 
the  SIP.  The  EPA  is  proposing,  based  on 
its  pre-approval  of  the  CAR  as  meeting 
RACT.  that  where  a  SIP  allows  sources 
to  adopt  alternative' means  of  control 
after  approval  by  the  State  and  EPA.  no 
additional  EPA  approval  will  be 
required  prior  to  the  source 
implementing  the  CAR.  In  other  words, 
EPA  is  proposing  that  a  determination 
in  the  final  CAR  rule  that  the  CAR  is 
RACT  for  the  relevant  sources,  will 
fulfill  the  EPA  approval  requirement  in 
SIPs  for  adoption  of  alternative  means  of 
complying  with  a  SIP-approved  RACT 
requirement.  I  Therefore,  if — in 
accordance  with  an  alternative  measures 
provision  in  an  approved  SIP — a  source 
applied  to  a  State,  seeking  to  implement 
the  CAR  rather  than  the  current  SIP- 
approved  RACT  measures,  the  State 
could  approve  the  use  of  the  CAR  as  an 
alternative  means  of  compliance  and 
further  EPA  approval  would  not  be 
necessary  for  the  source  to  implement 
the  CAR.  In  these  cases — where  the  SIP 
expressly  provides  for  the  approval  of 
alternative  measures — this  pre-approval 
should  provide  an  expedited 
mechanism  for  using  the  CAR  to 
consolidate  SIP  and  Federal  emission 
standards. 

However,  through  this  proposed 
action,  EPA  is  not  and  cannot  revise  any 
specific  SIP  to  include  the  CAR.  Where 
a  SIP  allows  approval  of  alternative 
means  of  compliance,  the  source  must 
still  receive  State  approval,  consistent 
with  the  terms  in  the  SIP.  in  order  to  use 
the  CAR  as  an  alternative  means  of 
compliance.  Independent  State  approval 
is  necessary  because  the  State  has 
retained  the  authority  to  determine 
whether  alternative  means  of  control 
meet  the  State-adopted  RACT 
requirements.  States  have  the  authority 
under  section  1 16  of  the  Clean  Air  Act 
to  establish  controls  that  exceed  RACT. 


■  EPA's  pre^apptoval  only  applies  if  the  State  is 
approving  the  CAR  as  federally-promulgated.  If  the 
State  wishes  to  approve  an  alternative  that  differs 
from  the  approved  federal  CAR.  these  streamlined 
procedures  would  not  apply.  Rather  a  full  SIP 
revision  request  would  be  needed.  However,  as 
noted  in  section  C.  below,  EPA  might  be  able  to 
use  the  direct  final  process  in  processing  some  SIP 
revisions. 


Therefore,  although  EPA  is  proposing 
that  the  CAR  is  at  least  equivalent  to  the 
presumptive  RACT  requirement  in  the 
existing  CTGs.  the  State  must  have  the 
opportunity  to  determine  whether  the 
CAR  is  an  appropriate  alternative  to  the 
measures  that  were  adopted  by  the  State 
and  approved  into  the  SIP.  This 
determination  is  critical  since  a  State 
may  have  adopted  tighter  means  of 
control  for  purposes  of  attaining  the 
NAAQS  or  meeting  some  other 
applicable  requirement  of  the  CAA  (for 
exaniple,  15  percent  VOC  reduction 
requirement). 

For  cases  in  which  the  SIP 
requirements  are  more  stringent  than 
the  CAR  as  it  would  apply  to  specific 
sources.  EPA  recognizes  that  use  of  the 
CAR  as  an  alternative  to  the  SIP  may 
jeopardize  achievement  or  maintenance 
of  the  NAAQS.  In  those  cases,  EPA 
expects  that  the  State  would  disapprove 
use  of  the  CAR  as  an  alternative  means 
of  compliance  with  the  SIP. 

In  determining  whether  the  CAR  can 
be  used  as  an  alternative  to  the  SIP,  the 
State  must  consider  whether  the  CAR 
requires  control  to  an  equal  or  higher 
degree  than  the  emission  limitations  of 
the  SIP.  Because  EPA,  through  this 
rulemaking,  is  establishing  the 
compliance  measiues  (monitoring, 
recordkeeping,  and  reporting)  which 
correspond  to  a  particular  control 
option  as  sufficient  to  assure 
compliance  with  the  presumptive  RACT 
emission  limitation.  EPA  believes  that  it 
will  not  be  necessary  for  a  State  to 
compare  the  particular  compliance 
measures  of  the  SIP  to  the  CAR  in  order 
to  approve  the  CAR  as  an  alternative  if 
the  State  has  adopted  the  presumptive 
measures  that  were  provided  in  the 
CTG.  Rather,  the  State  may  choose  to 
restrict  its  review  to  the  sufficiency  of 
the  control  measures  and  emission 
limitations  in  the  CAR.  in  order  to 
provide  for  greater  use  of  the  burden 
reductions  inherent  in  the  compliance 
measures  of  today's  proposed  CAR. 

The  EPA  believes  that  there  will  be 
few.  if  any.  instances  in  which  the  CAR 
would  serve  to  relax  a  previously 
applicable  SIP  requirement.  However, 
since  there  may  be  limited  cases  where 
that  could  occiu-,  EPA  is  seeking 
comment  on  whether  a  more  rigorous 
SIP  review  process  should  be  required 
in  those  few  instances.  Therefore.  EPA 
is  seeking  comment  on  whether  the 
State  should  be  required  to  submit 
through  the  formal  SIP  revision  process 
any  state  approval  of  the  CAR  where  the 
CAR  provides  for  fewer  emission 
reductions  than  the  previously- 
approved  SIP. 

Although  a  source  may  implement  the 
CAR  upon  State  approval.  EPA  is  also 


proposing  that  the  State  subsequently 
submit  the  CAR  for  official 
incorporation  into  the  SIP.  The  EPA  is 
proposing  that  the  State  could  make  this 
submission  through  letter  notice.^  This 
process  will  serve  to  ensure  that  the 
applicable  control  requirement,  i.e.,  the 
CAR.  is  reflected  in  the  SIP.  Without 
this  process,  the  SIP  would  cx)ntinue  to 
indicate  that  the  source  was  subject  to 
the  previously  approved  RACT  limit. 
The  letter  notice  will  ensure  that  EPA  is 
informed  about  the  applicable  SIP 
requirements  for  sources  and  will  allow 
the  Agency  to  fulfill  its  obligation  to 
provide  that  information  to  the  public 
(See  for  example  The  Act  110(h).  42 
use  7410(h)). 

Since,  at  this  point  the  incorporation 
of  the  CAR  into  the  SIP  will  merely  be 
a  technical  revision,  EPA  believes  that 
letter  notice  is  an  acceptable  procedure. 
Under  the  letter  notice  procedures,  the 
State  submits  the  revision  by  letter  to 
EPA  upon  State  approval  of  the  CAR  for 
a  specific  source  or  group  of  soiuoes. 

The  EPA  would  not  need  to  undertake 

a  lengthy  notice-and-comment 
rulemaking  process  to  incorporate  the 
revision  into  the  SIP.  Rather,  the 
regional  office  would  notify  the  State 
and  the  source  by  letter  that  the  SIP  was 
being  revised  to  reflect  the  submission. 
Periodically,  each  EPA  Regional  office 
would  pubUsh  a  notice  in  the  Federal 
Register  to  notify  the  public  of  the  SIP 
revisions  that  had  been  made. 
Furthermore,  at  that  time,  EPA  would 
ensure  that  the  federally-approved  SIP 
reflected  the  CAR  as  the  alternative 
means  of  compliance  for  the  relevant 
source(s). 

The  EPA  seeks  comment  on  the 
validity  and  usefulness  of  this  approach 
to  extend  consolidation  of  regulatory 
requirements  to  include  SIP 
requirements. 

C.  Expedited  State  Implementation  Plan 
Approvals  for  Incorporation  of  the  CAR 
as  a  Reasonably  Available  Control 
Technology  Compliance  Option 

In  many  cases  the  SIP  explicitly 
provides  an  exclusive  means  of 
compliance  with  RACT.  This 
exclusivity  would  preclude  the  use  of 
the  process  proposed  above  since  the 
SIP  does  not  allow  for  an  alternative 
means  of  compliance.  In  such  cases,  the 
State  may  utilize  other  options  to 
address  overlapping  requirements 
between  the  SIP.  NSPS,  and  NESHAP 
programs.  One  approach  which  the 
Stale  could  take  would  be  to  revise  the 
regulations  which  form  the  basis  of  the 
SIP.  either  to  include  boilerplate 


'  For  further  information  on  the  letter  notice 
procMS.  see  55  FR  5829.  February  16.  1990. 
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provisions  for  approved  alternatives  or 
to  explicitly  incorporate  the  CAR  as  a 
means  of  complying  with  RACT.  EPA  is 

Eropoeing  the  use  of  measures  described 
slow  in  order  to  ensure  that  this  SIP 
revision  process  would  work  quickly 
and  effiectively  so  that  the  CAR  may  be 
utilized  as  quickly  as  possible  as  a 
compliance  tool. 

Because  EPA  is  proposing  to 
determine  through  this  action  that  the 
CAR  is  at  least  equivalent  to 
presumptive  RACT,  EPA  believes  that 
there  will  be  little  need  for  public 
comment  on  a  case-by -case  oasis  as  SIPs 
are  revised  lo  incorporate  the  federally- 
enacted  CAR  as  an  alternative  means  of 
compliance.  However,  it  will  be 
necessary  for  some  States  to  revise  their 
SIPs  to  include  the  CAR  for  this 
purpose.  Therefore,  such  States  would 
need  to  submit  the  CAR  to  EPA  as  a  SIP 
revision.  For  States  that  submit  the 
CAR,  as  finalized  in  the  federal  rules, 
EPA  is  proposing  to  use  letter  notice 
procedures  to  revise  the  SO*  to 
incorporate  the  CAR.  (Again,  EPA  seeks 
comment  on  whether  a  different  process 
should  be  used  where  the  CAR  would 
relax  the  previously-approved  SIP 
requirement.)  However,  if  a  State 
submits  a  rule  that  differs  firom  that 
established  through  the  final  federal 
rulemaking  on  the  CAR,  EPA  would 
need  to  undertake  notice-and-comment 
rulemaking  procedures  in  order  to 
provide  an  opportunity  for  public 
participation. 

Although  EPA  believes  notice-and- 
comment  rulemaking  would  be  needed 
if  the  State-adopted  rule  differs  from  the 
federally-enacted  CAR.  in  some 
instances,  EPA  might  be  able  to  utilize 
the  existing  "direct  final"  method  of 
rulemaking  in  order  to  significantly 
expedite  the  rulemaking  process.  Under 
such  a  procedure,  EPA  publishes  a 
proposed  and  final  action 
simultaneously  indicating  that  if  no 
adverse  comments  are  received,  the 
final  action  will  be  efiective  60  days 
following  publication.  If  adverse 
comments  are  received,  EPA  will 
withdraw  the  final  action,  address  the 
comments  and  subsequently  publish  a 
new  final  action  in  light  of  the 
comments  received.^ 

D.  Stnamlining  of  Overlapping  State 
Implementation  Plan.  New  Source 
Performance  Standards,  and  National 
Emission  Standards  for  Hazardous  Air 
Pollutants  Requirements  in  the  Title  V 
Permitting  Process 

In  addition  to  undertaking  rulemaking 
to  revise  the  SIP.  or  as  an  option  to  that 


'For  furtbar  infonnation  on  the  dinct  final 
procMt.  lae  S«  FR  24054.  May  10. 1W4. 


approach,  the  State  may  wish  to  take 
advantage  of  the  title  V  permitting 
process  as  a  mechanism  for  addressing 
overlapping  requirements.  The  process 
by  which  this  may  be  accomplished  is 
discussed  in  detail  in  EPA  guidance 
entitled.  "White  Paper  Number  2  For 
Improved  Title  V  Implementation," 
issued  on  March  5, 1996. 

The  White  Paper  Number  2  describes 
how  a  source  may  propose  streamlining 
to  distill  or  "streamline"  multiple 
overlapping  requirements  into  one  set 
that  will  assure  compliance  with  all 
requirements.  According  to  the 
guidance,  multiple  emissions  limits 
applying  to  an  emission  unit  may  be 
streamlined  into  one  limit  if  that  limit 
is  at  least  as  stringent  as  the  most 
stringent  limit.  If  no  one  requirement  is 
clearly  more  stringent  than  the  others, 
the  applicant  may  synthesize  the 
conditions  of  all  the  applicable 
requirements  into  a  single  new  permit 
term  that  will  assure  compliance  with 
all  requirements.  The  streamlined 
monitoring,  recordkeeping,  and 
reporting  requirements  would  generally 
be  those  associated  with  the  most 
stringent  emissions  limit,  providing 
they  would  assure  compliance  to  the 
same  extent  as  any  subsiuned 
monitoring.  Thus,  monitoring, 
recordkeeping,  or  reporting  to  determine 
compliance  with  subsumed  limits 
would  not  be  required  where  the  source 
implements  the  streamlined  approach. 

It  is  important  to  emphasize  that 
while  streamlining  may  be  initiated  by 
either  the  applicant  or  the  permitting 
authority,  it  can  only  be  implemented 
where  the  permit  applicant  consents  to 
its  use. 

X.  Summary  of  Benefits  and  Other 
Impacts 

The  CAR  contains  a  number  of 
significant  benefits  to  all  parties;  in  fact, 
regulatory  improvement  benefitting  all 
is  the  main  purpose  of  the  CAR.  as 
described  earlier  in  the  discussion  on 
goals  and  ob)ectives.  Many  of  the  same 
benefits  and  featiires  of  the  CAR  help  all 
the  parties  equally,  while  some  are  more 
beneficial  to  others.  The  benefits  and 
improvements  of  the  CAR  are 
individually  discussed  in  detail  in 
section  VI  of  this  preamble.  The  most 
significant  benefits  afforded  by  the  CAR 
include: 

•  Requirements  in  3  different  parts 
and  16  different  subparts  have  been 
brought  together  into  1  set  of 
requirements  in  a  single  part; 

•  Structure  of  the  rule  is  designed 
with  the  "end-user"  in  mind; 

•  Monitoring  requirements  for 
equipment  leaks  have  been  greatly 
reduced  and  simplified;  and 


•  Data  handling  burden  has  been 
greatly  reduced  due  to  requirements  to 
keep  only  the  most  recent  3  hours  of 
CPMS  monitoring  data. 

The  recordkeeping  and  reporting 
burden  associateid  with  the  CAR  reflects 
a  substantial  reduction  in  burden  hours 
as  compared  to  the  referencing  subparts. 
EPA  has  assessed  the  recordkeeping  and 
reporting  burden  for  the  CAR  and 
estimates  a  net  reduction  in  burden  of 
about  1 700  hours  per  year  for  a 
representative  chemical  plant  with  3 
process  units  opting  to  use  the  CAR. 
Burden  reduction  is  a  function  of  the 
size  and  complexity  of  a  plant  site  and 
will  therefore  vary  for  individual  plant 
sites. 

In  addition,  it  is  expected  that  the 
CAR  will  provide  improved  compliance 
and  resource  savings.  By  having  a 
clearer,  simpler,  smaller,  consistent  set 
of  rules,  both  industry  and  enforcement 
agencies  will  know  better  what  is 
expected,  and  can  concentrate  on 
implementing  and  complying  with  the 
requirements  instead  of  trying  to 
understand  provisions  of  several 
different  rules.  Because  the  rules  can  be 
much  more  easily  implemented,  there 
will  be  better  compliance.  By  the  same 
token,  when  the  regulations  are  more 
easily  implemented,  with  resulting 
better  compliance,  there  will  be  less 
enforcement  action  and  litigation, 
saving  resources  of  both  enforcement 
agencies  and  industry. 

XI.  Additional  Amendments  to 
Equipment  Leak  ReCsrencing  Subparts 

Today's  action  includes  some 
additional  amendments  to  40  CFR  part 
60.  subpart  W  and  40  CFR  part  61, 
subpart  V  that  are  not  necessitated  by 
proposal  of  the  CAR.  Rather,  these 
amendments  are  being  proposed  in 
order  to  clarify  some  specific  provisions 
and  to  incor]>orate  some  provisions  for 
safety  consistent  with  the  HON 
equipment  leak  provisions  that  have 
been  amended  several  times  in  recent 
years.  Today's  proposed  amendments 
would  incorporate  these  same 
improvements  into  40  CFR  part  60, 
subpart  W  and  40  CFR  part  61.  subpart 
V.  "The  rationale  for  all  of  the  proposed 
amendments  remains  the  same  as  it  was 
for  amending  the  HON.  Discussion  of 
these  HON  amendments  is  found  in 
preambles  to  the  proposed  amendments 
(59  FR  48175,  September  20, 1994;  60 
FR  18020,  April  10. 1995;  61  FR  31435. 
June  20. 1996;  and  62  FR  2721.  January 
17. 1997).  The  proposed  amendments  to 
40  CFR  part  60,  subpart  W  and  40  CFR 
part  61,  subpart  V  consist  of  the 
following  changes. 
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A.  Closed-vent  Systems  and  Control 
Devices 

The  language  in  40  CFR  part  60, 
subpart  W  and  40  CFR  part  61,  subpart 
V  defining  CVS  would  be  changed  from 
"systems  •  *  *  composed  of  piping"  to 
"systems  *  •  *  composed  of  haid- 
piping  (or)  ductwork."  Definitions  of 
"hard-piping"  and  "ductwork,"  taken 
from  the  HON.  would  be  added  to  both 
40  CFR  part  60,  subpart  W  and  40  CFR 
part  61.  subpart  V  to  accommodate  the 
amended  definition  of  CVS.  Definitions 
distinguishing  between  hard-piping  and 
ductwork  allow  for  a  distinction  to  be 
made  between  the  applicable  inspection 
requirements. 

The  inspection  requirements  for  CVS 
hard-piping  and  ductwork  have  been 
clarified  in  40  CFR  part  61,  subpart  V  to 
be  consistent  with  40  CFR  part  60, 
subpart  W  and  the  HON.  Closed-vent 
system  ductwork  must  be  inspected 
initially  and  annually  thereafter  using 
Test  Method  21;  CVS  hard-piping  must 
be  inspected  initially  using  Test  Method 
21,  and  then  visually  inspected 
aimually  thereafter.  Prior  to  these 
amendments,  there  was  no  clear 
distinction  made  in  40  CFR  part  61, 
subpart  V  between  ductwork  and  hard- 
piping  inspection  requirements,  and  all 
conveyance  systems  had  to  be  inspected 
annually  using  Method  21.  However, 
EPA  recognizes  that  systems 
constructed  of  hard-piping  are 
extremely  unlikely  to  leak,  and 
therefore,  aimual  Method  21  inspections 
are  imnecessary  for  hard-piping.  Further 
discussion  about  the  inspection 
requirements  for  CVS  ductwork  versus 
CVS  hard-piping  is  included  in  the 
Federal  Register  notice  proposing  this 
amendment  for  40  CFR  part  60,  subpart 
W  (59  FR  36155.  July  15. 1994)  and  in 
the  Federal  Register  notice  issuing  the 
final  HON  (59  FR  19447.  April  22. 
1994). 

The  definitions  of  CVS  in  40  CFR  part 
60.  subpart  W  and  40  CFR  part  61. 
subpart  V  would  also  be  modified  for 
consistency  with  the  HON  to  include 
systems  that  are  routed  back  to  a 
process.  Similarly,  provisions  in  both 
subparts  that  require  a  control  device  for 
pumps,  compressors,  or  pressure  relief 
devices  would  be  amended  to  allow 
routing  to  a  fuel  gas  system  or  routing 
back  to  a  process  in  lieu  of  routing 
through  a  CVS  to  a  control  device. 

B.  Sampling  Connection  Systems 

The  HON  provisions  on  the  treatment 
of  purge  material  would  be  added  to  40 
CFR  part  60,  subpart  W  and  40  CFR 
part  61.  subpart  V.  The  added 
provisions  would  allow  three  additional 
control  options  for  purge  materials. 


These  options  include:  (1)  sending 
purge  material  to  a  hazardous  waste 
treatment,  storage,  and  disposal  facility 
(TSDF),  if  it  contains  hazardous  waste; 
(2)  sending  purge  material  to  a  facility 
permitted  by  a  State  to  handle 
mimicipal  or  industrial  solid  waste,  if  it 
is  not  hazardous  waste;  or  (3)  sending 
the  purge  material  to  a  waste 
management  unit  that  is  complying  with 
the  group  1  wastewater  provisions  of  40 
CFR  part  63,  subpart  G. 

When  EPA  amended  the  HON  with 
these  three  additional  control  options, 
the  option  to  send  purge  material  to  a 
waste  management  unit  that  is 
complying  with  the  HON  Group  1 
wastewater  provisions  included  an 
exemption  for  streams  that  do  not 
contain  any  organic  HAP  listed  on  table 
9  of  40  CFR  part  63.  subpart  G.  This 
exemption  is  not  included  in  the 
proposed  amendments  for  40  CFR  part 
60.  subpart  W  or  40  CFR  part  61 , 
subpart  V.  These  two  subparts  address 
VOC,  and  benzene  and  vinyl  chloride, 
respectively. 

Table  9  was  created  to  help  define 
organic  HAP  of  regulatory  concern  for 
the  HON  wastewater  provisions.  It 
therefore  does  not  serve  as  an 
appropriate  basis  for  exemption  from 
VOC  controls  under  40  CFR  part  60. 
subpart  W.  Many  regulated  VOC  are 
not  HAP.  and  they  have  never  been 
assessed  for  inclusion  in  table  9.  No 
satisfactory  substitute  for  table  9  exists 
for  VOC.  Moreover,  Uble  9  is  not  an 
appropriate  basis  for  exemption  under 
40  CFR  part  61,  subpart  V  because 
subpart  V  applies  to  streams  containing 
benzene  or  vinyl  chloride,  and  table  9 
lists  both  of  these  compounds. 

The  EPA  is  not  including  the 
exemption  because  the  circumstances 
associated  with  purge  material  in 
wastewater  streams  are  not  the  same  in 
these  cases  as  were  present  with  the 
HON  amendment.  For  more  discussion 
on  how  table  9  was  developed  see  the 
Hazardous  Air  Pollutant  Emissions  from 
Process  Units  in  the  Synthetic  Organic 
Chemical  Manufacturing  Industry — 
Background  Information  for  Final 
Standards,  Volume  2B:  Comments  on 
Wastewater  (EPA-453/R-94-003b) 
section  3.2  "The  control  options  allowed 
in  the  proposed  amendment  meet  the 
intent  of  the  sampling  cormection 
system  provisions,  which  is  to  ensure 
that  pu^ed  material  is  captured  and 
either  retiuned  to  a  process  or 
destroyed,  and  offiers  additicmal 
compliance  flexibility. 

The  HON  definition  of  "sampling 
connection  systems"  would  also  be 
added  to  40  CFR  p£Jt  60,  subpart  W 
and  40  CITl  part  61.  subpart  V.  Prior  to 
this  proposed  amendment,  neither 


subpart  included  a  definition  of  this 
term.  The  addition  would  be  made  for 
clarity  and  would  not  efiiect  the 
requirements  in  either  subpart. 

C.  Standards  for  Control  Devices  and 
Recovery  Systems 

Provisions  for  recovery  devices  and 
enclosed  combustion  devices  in  40  CFR 
part  60,  subpart  W  and  40  CFR  part  61, 
subpart  V  would  be  amended  to  allow 
an  exit  concentration  of  20  parts  per 
million  by  volume  (ppmv)  as  an 
alternative  to  the  95  percent  control 
efficiency  requirement.  The  20  ppmv 
alternative  standard  was  added  to  the 
HON  provisions  (61  FR  43698,  August 
26, 1996).  The  use  of  this  option  is 
provided  for  cases  where  there  would  be 
large  amounts  of  dilution  air,  such  as 
enclosed  vented  processes.  The  EPA 
considers  the  20  ppmv  alternative 
standards  to  be  a  reasonable  design 
concentration  for  circumstances  covered 
by  these  two  subparts.  For  low 
concentration  streams,  it  is  difficult  to 
obtain  the  95  percent  removal  that  is 
required.  A  20  ppmv  outlet 
concentration  is  obtainable  for  these 
streams.  In  addition,  EPA  reiterates  that 
this  proposed  alternative  standard  will 
be  allowed  only  in  the  cases  where 
circumvention  by  dilution  can 
reasonably  be  detected. 

D.  Safety  Considerations 

Several  amendments  made  to  the 
HON  equipment  leak  provisions  for 
safety  reasons  (60  FR  18073.  April  10. 
1995)  are  being  proposed  for  40  CFR 
part  60,  subpart  W  and  40  CFR  part  61. 
subpart  V.  These  amendments  are  being 
proposed  for  safety  reasons  and  for 
consistency  among  equipment  leak 
rules;  they  would  exempt  equipment 
from  particular  requirements  (for 
example,  inspections)  if  the  required 
activity  may  pose  a  safety  hazard.  Use 
of  these  proposed  exemptions  will  be 
strictly  limited  to  equipment  for  wdiich 
a  real  need  could  be  reasonably  argued. 

Pumps  would  be  exempt  from 
monthly  monitoring  and  weekly  visual 
inspection  requirements  if  such 
mcMiitoring  or  inspection  is  unsafe.  The 
owner  or  operator  must  maintain  a 
written  plan  for  monitoring  and 
inspecting  these  pumps  as  &w)uently  as 
possible  under  safe  conditions.  The 
associated  recordkeeping  requirements 
for  inspection  and  monitoring  would  be 
amended  accordingly. 

Pressure  relief  devices  equipped  with 
a  rupture  disc  upstream  of  the  pressure 
relief  device  would  be  exempt  from  the 
requirement  to  operate  with  no 
detectable  emissions.  Owners  and 
operators  would  have  to  replace  these 
rupture  discs  as  soon  as  is  practical  and 
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no  later  than  5  days  after  each  pressure 
release. 

Open-ended  valves  and  lines  would 
be  exempt  from  the  requirement  to  be 
closed  or  sealed  if  they  are  part  of  an 
emergency  shutdown  system,  or  if  the 
open-ended  valve  or  line  contains 
material  that  would  autocatalytically 
polymerize  or  cause  a  safety  hazard  if 
capped  or  sealed. 

Any  parts  of  a  closed-vent  system  that 
are  designated  by  the  owner  or  operator 
as  unsafe  to  inspect  would  be  exempt 
from  requirements  for  initial  and  annual 
inspection  and  monitoring.  The  owner 
or  operator  would  have  to  maintain 
records  of  equipment  so  designated  and 
a  written  plan  for  inspecting  this 
equipment  as  often  as  possible  under 
safe  conditions. 

Parts  of  a  CVS  that  cannot  be 
inspected  without  elevating  the 
inspector  more  than  2  meters  above  a 
support  surface  could  be  designated 
difficult  to  ins|}ect  and  thereby  exempt 
from  inspection  and  monitoring 
requirements.  Equipment  designated 
difficult  to  inspect  must  be  part  of  a 
modified  or  reconstructed  process  unit 
or  the  owner  or  operator  must  designate 
no  more  than  3  percent  of  the  CVS 
equipment  difficult  to  inspect. 
Additionally,  the  owner  or  operator 
must  maintain  a  written  plan  for 
inspecting  the  equipment  at  least  every 
5  years. 

Xn.  Solicitation  of  Specific  Conunents 

The  Administrator  solicits  conunents 
on  all  aspects  of  this  proposal. 
Comments  on  specific  technical  features 
of  the  rule  are  solicited  in  section  VI  of 
this  preamble  as  each  topic  is  discussed. 
These  technical  features  include: 

•  The  introduction  of  halogen 
scrubbers  for  NSPS  process  vents; 

•  The  validity  and  usefulness  of  the 
CAR'S  implementation  mechanism; 

•  The  EPA's  proposed  policy  for 
detection  to  States;  and 

•  The  CAR'S  provisions  requiring 
correction  to  3  percent  oxygen  for  all 
combustion  device  concentration 
measurements. 

The  Administrator  specifically 
requests  comments  on  the  usefulness  of 
incorporating  two  featiu«s  into  the  rule. 
First,  should  tables  citing  the  provisions 
of  the  referencing  subparts  that  still 
apply  to  owners  and  operators 
complying  with  the  CAR  be  added  to 
the  CAR?  And  second,  should  a 
subgrouping  program  similar  to  that 
established  for  valve  equipment  leak 
monitoring  [see  §65.106(b)(4)|  be 
created  for  connector  equipment  leak 
monitoring? 

In  this  section,  the  Administrator  is 
also  specifically  requesting  comments 


on  the  overall  effiactiveness  of  the 
proposed  rule.  Commenters  should 
provide  any  available  data  and  rationale 
to  support  their  conunents  on  each 
topic. 

The  Administrator  s{>ecifically 
requests  comments  on  how  well  the 
proposed  rule  meets  the  President's 
objectives  of  rule  consolidation.  The 
stated  goal  of  the  rule  is  articulated  in 
the  M«^ch  16,  1995  White  House  papers 
entitled,  "Reinventing  Environmental 
Regulation,"  as  follows: 

EPA  will  work  %vith  key  industries, 
beginning  with  thrchemical  industry,  to 
eliminate  conflicting  and  overlapping 
Federal  air  compliance  requirements. 
Deleting  duplicative  and  confusing 
requirements  will  result  in  increased 
understanding  by  industry  about  emission 
limits  and  monitoring,  recordkeeping  and 
reporting  requirements,  and  will  reduce 
compliance  costs — with  no  measurable  loss 
of  environmental  protection.  Subsequently, 
consolidation  for  other  media  will  be 
undertaken,  based  on  experience  gained  with 
air  rules. 

The  successes  of  this  pilot  project  for 
the  chemical  industry  should  be 
measured  against  the  10  principles  for 
reinventing  enviroiunental  regulation, 
which  were  listed  in  the  President's 
March  16  policy,  as  follows: 

1.  Protecting  public  health  and  the 
environment  are  important  national  goals, 
and  individuals,  businesses  and  government 
must  take  responsibility  for  the  impact  of 
their  actions. 

2.  Regulation  must  be  designed  to  achieve 
environmental  goals  in  a  manner  that 
minimizes  costs  to  individuals,  businesses, 
and  other  levels  of  government. 

3.  Environmental  regulations  must  be 
performance-based,  providing  maximum 
flexibility  in  the  means  of  achieving  our 
environmental  goals,  but  requiring 
accountability  for  the  results. 

4.  Preventing  pollution,  not  just  controlling 
or  cleaning  it  up,  is  preferred. 

5.  Market  incentives  should  be  used  to 
achieve  environmental  goals,  whenever 
appropriate. 

6.  Environmental  regulation  should  be 
based  on  the  best  science  and  economies, 
subject  to  expert  and  public  scrutiny,  apd 
grounded  in  values  Americans  share. 

7.  Government  regulations  must  be 
understandable  to  those  who  are  affected  by 
them. 

8.  Decision  making  should  be 
collaborative,  not  adversarial,  and  decision 
makers  must  inform  and  involve  those  who 
must  live  with  the  decisions. 

9.  Federal.  State,  tribal  and  local 
governments  must  work  as  partners  to 
achieve  common  environmental  goals,  with 
non-Federal  partners  taking  the  lead  when 
appropriate. 

10.  No  citizen  should  be  subjected  to 
unjust  or  disproportionate  environmental 
impacts. 

The  CAR  addresses  several  of  these 
principles  (numbers  1,  2,  3,  6,  7, 8,  and 


9).  Comments  are  requested  on  the 
following  topics  to  evaluate  how  well 
the  CAR  embraces  these  principles  and 
to  identify  specific  changes  that  could 
be  made  to  improve  the  benefits  of 
consolidation. 

•  One  intent  of  the  CAR  is  to  provide 
an  end-user  friendly  structure  to 
regulatory  requirements.  Would  you 
want  to  see  thi$  structure  repeated  in 
future  rulemakings?  What  could  have 
been  done  better? 

•  One  intent  of  the  CAR  is  to  update, 
clarify,  and  eliminate  ambiguity  in  the 
regulatory  requirements.  Was  this  goal 
accomplished?  What  specific 
improvements  could  be  made? 

•  One  intent  of  the  CAR  is  to  provide 
for  improved  environmental  results  by 
clarifying  and  simplifying  the  set  of 
regulations.  Do  you  believe  that  the 
proposed  rule  will  improve  the  level  of  - 
compliance? 

•  One  intent  of  the  CAR  is  to  reduce 
the  overall  regulatory  compliance 
burden.  The  goal  was  to  achieve  burden 
reduction  for  all  parties:  EPA,  the  states, 
the  public,  and  the  regulated 
commimity.  Will  the  proposed  rule 
reduce  biuden?  What  further 
improvements  can  be  made? 

•  One  intent  of  the  CAR  is  to  have  a 
single,  consolidated  set  of  requirements 
for  the  SOCMI  Industry.  Is  the  proposed 
single  rule  an  improvement? 

•  One  intent  of  the  CAR  is  to  reduce 
the  amount  of  regulatory  information 
that  stakeholders  must  review  to 
determine  regulatory  requirements  in 
the  SOCMI  Industry.  Has  this  goal  been 
met? 

•  One  intent  of  the  CAR  is  to  reduce 
the  complexities  of  overlapping 
regulations  among  diflierent  Federal  air 
programs.  How  well  has  this  goal  been 
met?  What  improvements  could  be 
made? 

•  One  intent  of  the  CAR  is  to  provide 
a  linear  logic  in  proceeding  through  the 
regulatory  requirements;  i.e.,  start  at  the 
begiiming  of  a  rule  and  work  your  way 
as  far  into  the  regulation  as  is 
appropriate  for  the  emission  point.  For 
example,  if  a  section  of  the  regulation 
does  not  apply  to  the  emissions  unit 
then  everything  necessary  for  achieving 
compliance  should  be  identified  at  that 
regulation  location  and  with  no  need  to 
go  deeper  into  the  regulation  to  make 
sure  that  there  is  not  an  imbedded 
requirement  (for  example,  a  reporting 
requirement  located  near  the  end  of  a 
rule  related  to  an  exemption  contained 
in  an  earlier  section).  How  well  was  this 
goal  met? 

•  The  CAR  constitutes  a  substantial 
re-organization  of  massive  amounts  of 
regulatory  information.  Underlying 
regulatory  intent  was  intended  to  be 
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retained  except  where  noted  in  this 
preamble.  Has  the  reorganization  of  the 
information  implied  a  change  in 
substantive  requirements  or  compliance 
expectations  that  has  not  been  explicitly 
identified? 

•  The  CAR  is  optional  at  the  choice 
of  the  SOCMI  owner/operator  as  an 
alternative  compliance  program  for 
existing  rules.  Are  the  requirements  for 
opting  into  CAR  compliance  and  opting 
out  of  CAR  compliance  clear? 

Xm.  Administrative  Requirements 

A.  Public  Hearing 

A  public  hearing  will  be  held,  if 
requested,  to  provide  opportunity  for 
interested  persons  to  make  oral 
presentations  regarding  the 
requirements  in  the  proposed  regulation 
in  accordance  with  section  307(d)(5)  of 
the  Act.  Persons  wishing  to  make  oral 
presentation  on  the  proposed  regulation 
should  contact  EPA  at  the  address  given 
in  the  ADDRESSES  section  of  this 
preamble.  Oral  presentations  will  be 
limited  to  15  minutes  each.  Any 
member  of  the  public  may  file  a  written 
statement  before,  during,  or  within  30 
days  after  the  hearing.  Written 
statements  should  be  addressed  to  the 
Air  and  Radiation  Docket  and 
Information  Center  at  the  address  given 
in  the  ADDRESSES  section  of  this 
preamble  and  should  refer  to  Docket  No. 
A-96-01.  A  verbatim  transcript  of  the 
hearing  and  written  statements  will  be 
available  for  inspection  and  copying 
during  normal  business  hours  at  the 
EPA's  Air  and  Radiation  Docket  and 
Information  Center  in  Washington,  DC 
(see  ADDRESSES  section  of  the  preamble). 

B.  Docket 

The  docket  is  an  organized  and 
complete  file  of  all  the  information 
considered  by  EPA  in  the  development 
of  this  rulemaking.  The  docket  is  a 
dynamic  file,  since  material  is  added 
throughout  the  rulemaking 
development.  The  docketing  system  is 
intended  to  allow  members  of  the  public 
and  industries  involved  to  readily 
identify  and  locate  documents  so  that 
they  can  effectively  participate  in  the   . 
rulemaking  process. 

C.  Paperwork  Reduction  Act 

The  information  collection 
requirements  in  these  proposed  rules 
have  been  submitted  for  approval  to  the 
Office  of  Management  and  Budget 
(OMB)  under  the  Paperwork  Reduction 
Act,  44  U.S.C.  3501  et  seq.  An 
Information  Collection  Request  (ICR) 
dociunent  has  been  prepared  by  the  EPA 
(ICR  No.  1854.01)  and  copies  may  be 
obtained  frx>m  Sandy  Farmer,  OPPE 


Regulatory  Information  Division;  U.S. 
Enviroiunental  Protection  Agency 
(2137);  401  M  Street,  S.W.;  Washington, 
DC  20460  or  by  calling  (202)  260-2740, 

Information  is  required  to  ensure 
compliance  with  the  provisions  of  the 
proposed  rules.  If  the  relevant 
information  were  collected  less 
frequently,  the  EPA  would  not  be 
reasonably  assured  that  a  source  is  in 
compliance  with  the  proposed  rules.  In 
addition,  the  EPA's  authority  to  take 
administrative  action  would  be  reduced 
simificantly. 

The  proposed  rules  would  require 
that  fiacility  owners  or  operators  retain 
records  for  a  period  of  at  least  five  years, 
which  exceeds  the  three  year  retention 
period  contained  in  the  guidelines  in  5 
CFR  1320.6.  The  five  year  retention 
period  is  consistent  with  the  provisions 
of  the  General  Provisions  of  40  CFR  Part 
63,  and  with  the  five  year  records 
retention  requirement  in  the  operating 
permit  program  imder  Title  V  of  the 
CAA. 

All  information  submitted  to  the  EPA 
for  which  a  claim  of  confidentiality  is 
made  will  be  safeguarded  according  to 
the  EPA  policies  set  forth  in  Title  40, 
Chapter  1.  Part  2,  Subpart  B, 
Confidentiality  of  Business  Information. 
See  40  CFR  2;  41  FR  36902,  September 
1, 1976;  amended  by  43  FR  3999. 
September  8, 1978;  43  FR  42251. 
September  28, 1978;  and  44  FR  17674, 
March  23, 1979.  Even  where  the  EPA 
has  determined  that  data  received  in 

response  to  an  ICR  is  eligible  for 

confidential  treatment  imder  40  CFR 
Part  2,  Subpart  B,  the  EPA  may 
nonetheless  disclose  the  information  if 
it  is  "relevant  in  any  proceeding"  under 
the  statute  [42  U.S.C.  7414(C);  40  CFR 
2.301(g)].  llie  information  collection 
complies  with  the  Privacy  Act  of  1974 
and  Office  of  Management  and  Budget 
(OMB)  Circular  108. 

Information  to  be  reported  consists  of 
emission  data  and  other  information 
that  are  not  of  a  sensitive  nature.  No 
sensitive  personal  or  proprietary  data 
are  being  collected. 

The  estimated  annual  average  hour 
burden  for  CAR  is  about  6,600  hours  per 
'  respondent.  The  estimated  annual 
average  cost  of  this  burden  is  about 
$255,000  for  each  of  the  estimated  100 
(projected)  respondents. 

Reports  are  required  on  a  semi-aimual 
basis  and  as  required,  as  in  the  case  of 
startup,  shutdown,  and  malfunction 
plans.  Burden  means  the  total  time, 
effort,  or  financial  resources  expended 
by  persons  to  generate,  maintain,  retain, 
or  disclose  or  provide  information  to  or 
for  a  Federal  agency.  This  includes  the 
time  needed  to  review  instructions; 
develop,  acquire,  install,  and  utilize 


technology  and  systems  far  the  purposes 
of  collecting,  validating,  and  verifying 
information,  processing  and 
maintaining  information,  and  disclosing 
and  providing  information;  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements;  train  persoimel  to  be  able 
to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information. 

An  Agency  may  not  conduct  at 
sponsor,  and  a  person  is  not  required  to 
respcmd  to  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  number.  The  OMB  control 
numbers  for  the  EPA's  regulations  are 
listed  in  40  CFR  part  9  and  48  CFR 
Chapter  15. 

Comments  are  requested  on  the  EPA's 
need  for  this  information,  the  accuracy 
of  the  provided  burden  estimates,  and 
any  suggested  methods  for  minimiring 
respondent  burden,  including  through 
the  use  of  automated  collection 
techniques.  Send  comments  on  the  ICRs 
to  the  Director,  OPPE  Regulatory 
Information  Division;  U.S. 
Environmental  Protection  Agency 
(2137);  401  M  Street,  S.W.,  Washington. 
DC  20460;  and  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget,  725 
17th  Street,  N.W.,  Washington,  DC 
20503,  marked  "Attention:  Desk  Officer 
for  EPA."  Include  the  ICR  number  in 
any  correspondence.  Since  OMB  is 
required  to  make  a  decision  concerning 
the  ICR's  between  30  and  60  days  after 
October  28. 1998,  a  comment  to  OMB  is 
best  assured  of  having  its  full  effect  if 
OMB  receives  it  by  November  27, 1998. 
The  final  rules  will  respond  to  any  OMB 
or  public  comments  on  the  information 
collection  requirements  contained  in 
this  proposal. 

D.  Executive  Order  12866 

Under  Executive  Order  12866  (58  FR 
5173,  October  4,  1993)  the  Agency  must 
determine  whether  the  regulatory  action 
is  "significant"  and  therefore  subject  to 
OMB  review  and  the  requirements  of 
the  Executive  Order.  The  Order  defines 
"significant  regulatory  action"  as  one 
that  is  likely  to  result  in  a  rule  that  may: 

(1)  Have  an  aimual  effect  on  the 
economy  of  $100  million  or  more  or 
adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
State,  local  or  tribal  governments  or 
communities; 

(2)  create  a  serious  inconsistency  or 
otherwise  intwfere  with  an  action  taken 
or  planned  by  another  agency; 
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(3)  materially  alter  the  budgetary 
impact  of  entitlements,  grants,  user  fees 
or  loan  programs  or  the  rights  and 
obligations  of  recipients  thereof;  or 

(4)  raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  the  Executive  Order. 

Pursuant  to  the  terms  of  the  Executive 
Order,  EPA  has  determined  that  this 
rule  is  a  "signiRcant  regulatory  action." 
Therefore,  the  proposed  regulation 
presented  in  this  notice  was  submitted 
to  the  OMB  for  review  as  required.  Any 
written  comments  from  the  OMB  to  EPA 
and  any  written  EPA  response  to  those 
comments  %vill  be  included  in  the 
Docket  Usted  at  the  beginning  of  this 
notice  in  the  ADDRESSES  section  of  this 
preamble. 

E.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  of 
1980,  5  U.S.C.  601  et  seq.  (RFA), 
generally  requires  an  agency  to  conduct 
a  regulatory  flexibility  analysis  of  any 
rule  subject  to  notice  and  comment 
rulemalung  requirements  unless  the 
agency  contends  that  the  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
Small  entities  include  small  businesses, 
small  not-for-profit  enterprises,  and 
small  governmental  jurisdictions.  This 
proposed  rule  would  not  have  a 
significant  impact  upon  a  substantial 
number  of  small  entities  because  it  is  an 
optional  compliance  method  and  does 
not  introduce  any  new  requirements. 
Sources,  including  small  entities,  may 
choose  to  comply  with  the  profKMed 
rule  if  they  determine  that  it  would  be 
beneficial  to  do  so. 

Therefore,  I  certify  that  this  action 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities. 

F.  Unfunded  Mandates 

Title  n  of  the  Unfunded  Mandate 
Reform  Act  of  1995  (UMRA),  Public 
Law  104-4,  establishes  requirements  for 
Federal  agencies  to  assess  the  efi^ects  of 
their  regulatory  actions  on  State,  local, 
and  tribal  governments  and  the  private 
sector.  Under  section  202  of  the  UMRA, 
the  EPA  generally  must  prepare  a 
written  statement,  including  a  cost- 
benefit  analysis,  for  the  proposed  and 
final  rules  with  "Federal  mandates"  that 
may  result  in  expenditures  to  State, 
local,  and  tribal  governments,  in  the 
aggregate,  or  to  the  private  sector,  of 
$100  milUon  or  more  in  any  one  year. 
Before  promulgating  an  EPA  rule  for 
which  a  written  statement  is  needed, 
section  205  of  the  UMRA  generally 
requires  the  EPA  to  identify  and 
consider  a  reasonable  number  of 


regulatory  alternatives  and  adopt  the 
least  costly,  most  cost-effective,  or  least 
burdensome  alternative  that  achieves 
the  objectives  of  the  rule.  The 
provisions  of  section  205  do  not  apply 
when  they  are  inconsistent  with 
applicable  law.  Moreover,  section  205 
allows  the  EPA  to  adopt  an  alternative 
other  than  the  least  costly,  most  cost- 
effective,  or  least  burdensome 
alternative  if  the  Administrator 
pubUshes  with  the  final  rule  an 
explanation  why  that  alternative  was 
not  adopted.  Before  the  EPA  establishes 
any  regulatory  requirements  that  may 
significantly  or  uniquely  affect  small 
governments,  incluoing  tribal 
governments,  it  must  have  developed 
under  section  203  of  the  UMRA  a  small 
government  agency  plan.  The  plan  must 
provide  for  notifying  potentially 
affected  small  governments,  enabling 
officials  of  affected  small  governments 
to  have  meaningful  and  timely  input  in 
the  development  of  the  EPA  regulatory 
proposals  with  significant  Federal 
intergovernmental  mandates,  and 
informing,  educating,  and  advising 
small  governments  on  compliance  with 
the  regulatory  requirements. 

The  EPA  has  determined  that  these 
rules  do  not  contain  a  Federal  mandate 
that  may  result  in  expenditures  of  $100 
million  or  more  for  State,  local,  and 
tribal  governments,  in  the  aggregate  or 
the  private  sector  in  any  one  year.  Thus, 
today's  rules  are  not  subject  to  the 
requirements  of  sections  202  and  205  of 
the  UMRA. 

The  EPA  has  determined  that  these 
rules  contain  no  regulatory 
requirements  that  might  significantly  or 
uniquely  afiiact  small  governments.  No 
small  government  entities  have  been 
identified  that  have  involvement  with 
these  source  categories  and,  as  such,  are 
not  covered  by  the  regulatory 
requirements  of  the  proposed 
regulations. 

G.  Enhancing  the  Intergovernmental 
Partnership  Under  Executive  Order 
12875 

In  compliance  with  Executive  Order 
12875,  EPA  has  involved  States  and 
local  governments  in  the  development 
of  this  rule.  State  and  local  air  pollution 
control  associations  participated  in  the 
regulatory  development  and  have 
provided  regulatory  review. 

H.aeanAirAct 

In  accordance  with  section  117  of  the 
Act,  publication  of  this  proposal  was 
preceded  by  consultation  with 
appropriate  advisory  conunittees, 
independent  experts,  and  Federal 
departments  and  agencies.  This 
regulation  will  be  reviewed  8  years  from 


the  date  of  promulgation.  This  review 
will  include  an  assessment  of  such 
factors  as  evaluation  of  the  residual 
health  risks,  any  overlap  with  other 
programs,  the  existence  of  alternative 
methods,  enforceability,  improvements 
in  emission  control  teduiology  and 
health  data,  and  the  recordkeeping  and 
reporting  requirements. 

/.  National  Technology  Transfer  and 
Advancement  Act 

Under  section  12  of  the  National 
Technology  Transfer  and  Advancement 
Act  of  1995,  the  EPA  must  consider  the 
use  of  "Voluntary  consensus  standards," 
if  available  and  applicable,  when 
implementing  policies  and  programs, 
unless  it  would  be  "inconsistent  with 
applicable  law  or  otherwise 
impractical."  The  intent  of  the  National 
Technology  Transfer  and  Advancement 
Act  is  to  reduce  the  costs  to  the  private 
and  public  sectors  by  requiring  federal 
agencies  to  draw  upon  any  existing, 
suitable  technical  standards  used  in 
commerce  or  industry. 

A  "voluntary  consensus  standard"  is 
a  technical  standard  developed  or 
adopted  by  a  legitimate  standards- 
developing  organization.  The  Act 
defines  "technical  standards"'as 
"performance-based  or  design-specific 
technical  specifications  and  related 
management  systems  practices."  A 
legitimate  standards-developing 
organization  must  produce  standards  by 
consensus  and  observe  principles  of  due 
process,  openness,  and  balance  of 
interests.  Examples  of  organizations  that 
are  regarded  as  legitimate  standards- 
developing  organizations  include  the 
American  Society  for  Testing  and 
Materials  (ASTM),  International 
Organization  for  Standardization  (ISO). 
International  Electrotechnical 
Commission  (lEC),  American  Petroleum 
Institute  (API),  National  Fire  Protection 
Association  (NFPA)  and  Society  of 
Automotive  Engineers  (SAE). 

The  technical  standards  proposed 
with  this  notice  are  standards  that  have 
been  proposed  and  promulgated  under 
other  rulemakings  for  similar  source 
control  applicability  and  compliance 
determinations.  Since  today's  proposal 
does  not  involve  the  estabUshment  or 
modification  of  technical  standards,  the 
requirements  of  the  National 
Technology  Transfer  and  Advancement 
Act  do  not  apply. 

/.  Executive  Order  13045 

The  Executive  Order  13045  applies  to 
any  rule  that  EPA  determines  (1) 
"economically  significant"  as  defined 
under  Executive  order  12866,  and  (2) 
the  environmental  health  or  safety  risk 
addressed  by  the  rule  has  a 
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disproportionate  effect  of  children.  If 
the  regulatory  action  meets  both  criteria, 
the  Agency  must  evaluate  the 
environment  health  or  safety  effects  of 
the  planned  rule  on  children;  and 
explain  why  the  planned  regulation  is 
preferable  to  other  potentially  effective 
and  reasonably  feasible  alternatives 
considered  by  the  Agency. 

This  proposed  rule  is  not  subject  to 
E.0. 13045,  entitled  "Protection  of 
Children  frt>m  Environmental  Health 
Risks  and  Safety  Risks"  (62  FR  19885. 
April  23,  1997),  because  it  does  not 
involve  decisions  on  environmental 
health  risks  or  safety  risks  that  may 
disproportionately  affect  children. 

K.  Executive  Order  13084:  Consultation 
and  Coordination  With  Indian  Tribal 
Governments 

Under  Executive  Order  13084.  EPA 
may  not  issue  a  regulation  that  is  not 
required  by  statute,  that  significantly  or 
uniquely  affects  the  communities  of 
Indian  tribal  governments,  and  that 
imposes  substantial  direct  compliance 
costs  on  those  communities,  unless  the 
Federal  government  provides  the  fimds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  the  tribal 
governments.  If  the  mandate  is 
imfunded.  EPA  must  provide  to  the 
Office  of  Management  and  Budget,  in  a 
separately  identified  section  of  the 
preamble  to  the  rule,  a  description  of 
the  extent  of  EPA's  prior  consultation 
with  representatives  of  affected  tribal 
governments,  a  summary  of  the  nature 
of  their  concerns,  and  a  statement 
supporting  the  need  to  issue  the 
regulation.  In  addititm.  Executive  Order 
13084  requires  EPA  to  develop  an 
effsctive  process  permitting  elected  and 
other  representatives  of  Indian  tribal 
governments  "to  provide  meaningfiil 
and  timely  input  in  the  development  of 
regulatory  policies  on  matters  that 
significantly  or  uniquely  affect  their 
communities."  Today's  rule  does  not 
significantly  or  umiquely  affect  the 
communities  of  Indian  tribal 
governments.  Accordingly,  the 
requirements  of  section  3(b)  of 
E}»cutive  Order  13084  do  not  apply  to 
this  rule. 

List  ef  Subjects 

40  CFR  Part  60 

Environmental  protection. 
Administrative  practice  and  procedure. 
Air  pollution  control.  Chemical 
manufacturing.  Intergovernmental 
relations.  Volatile  organic  compounds. 
Hazardous  substances.  Reporting  and 
recordkeeping  requirements. 
Incorporation  by  reference. 


40  CFR  Part  61 

Environmental  protection. 
Administrative  practice  and  procedure. 
Air  pollution  control.  Chemical 
manufacturing.  Intergovernmental 
relations.  Volatile  organic  compoimds. 
Hazardous  substances.  Reporting  and 
recordkeeping  requirements. 
Incorporation  by  reference. 

40  CFR  Part  63 

Environmental  protection. 
Administrative  practice  and  procedure. 
Air  pollution  control.  Chemical 
manufacturing.  Intergovernmental 
relations,  Volatile  organic  compounds. 
Hazardous  substances.  Reporting  and 
recordkeeping  requirements. 
Incorporation  by  reference. 

40  CFR  Part  65 

Environmental  protection. 
Administrative  practice  and  procedure. 
Air  pollution  control.  Chemical 
manufiactiuing.  Intergovernmental 
relations.  Volatile  organic  compoimds. 
Hazardous  substances.  Reporting  and 
recordkeeping  requirements. 
Incorporation  by  reference. 

Dated:  September  28, 1998. 
Carol  M.  Bnwnmr, 
Administrator. 

For  the  reasons  cited  in  the  preamble, 
the  Environmental  Protection  Agency 
proposes  to  amend  40  CFR  parts  60. 61 , 
and  63  and  to  addM  CFR  pait  65  as 
follows: 

PART  60-STANDAROS  OF 
PERFORMANCE  FOR  NEW 
STATIONARY  SOURCES 

1.  The  authority  citation  for  part  60 
continues  to  read  as  follows: 

Aulliarttjr:  42  U.S.C  7401.  7411,  7413, 
7414,  7416,  7601  and  7602. 

Subpart  Ka— Standards  Of 
Parfonnanca  for  Sloraga  Vaaaals  for 
Potrolaum  Uquida  for  Which 
Construction,  Racofistnicllon,  or 
ModMcaUon  Commancad  Aflar  May  18, 
1978,  and  Prior  to  July  23. 1964 

2.  Section  60.110a  is  amended  by 
revising  paragraph  (a),  and  adding 
paragraphs  (c).  (d),  (e).  and  (f)  to  read  as 
follows: 

{eailOi   AppNcaMlttyanddealgnattonof 
anecMQ  lacaiiy. 

(a)  Affected  facility.  Except  as 
provided  in  paragraph  (b)  of  this 
section,  the  affected  facility  to  which 
this  subpart  applies  is  each  storage 
vessel  with  a  storage  capacity  greater 
than  151,416  litera  (40,000  gallons)  that 
is  used  to  store  petroleum  liquids  for 


v^ch  construction  is  commenced  after 
May  18, 1978. 

•        •        •        •        • 

(c)  Alternative  means  ofcompliaitce — 
SOCMI  CAR  unit  basis.  Ownera  or 
operators  may  choose  totx>mply  with  40 
(3K.  part  65,  subpart  C  to  satisfy  the 
requirements  of  §§  60.112a  through 
60.114a,  as  provided  in  paragraphs  (e) 
and  (f)  of  this  section,  for  all  storage 
vessels  that  are  subject  to  this  subpart 
that  store  petroleum  liquids  that,  as 
stored,  have  a  maximum  true  vapor 
pressure  equal  to  or  greater  than  10.3 
kPa  (1.5  psia),  and  that  are  part  of  a 
SOCMI  CAR  unit  A  SOCMI  CAR  unit 

is  defined  in  40  CFR  65.2  of  subpart  A. 
Other  provisions  appljring  to  owners  or 
operators  who  choose  to  comply  with  40 
CFR  part  65  are  provided  in  40  CFR  65.1 
of  subpart  A. 

(d)  Alternative  means  of 
compliance — affected  source  basis. 
Owners  or  operators  may  choose  to 
comply  with  40  CFR  part  65,  subpart  C 
to  satisfy  the  requirements  of  §§  60.112a 
through  60.114a,  as  provided  in 
paragraphs  (e)  and  (0  of  this  section,  for 
any  storage  vessels  that  are  subject  to 
this  subpart  that  store  petroleum  liquids 
that,  as  stored,  have  a  maximum  true 
vapor  pressure  equal  to  or  greater  than 
10.3  kPa  (1.5  psia),  and  that  are  not  part 
of  a  SOCMI  CAR  unit,  but  are  located 

at  the  same  plant  site  as  a  SOCMI  CAR 
unit  that  is  complying  with  40  CFR  part 
65.  A  SOCMI  CAR  unit  is  defined  in  40 
CFR  65.2  of  subpart  A.  Other  provisions 
applying  to  ownen  or  opentore  who 
dioose  to  comply  with  40  CFR  part  65 
are  provided  in  40  CFR  65.1  of  subpart 
A. 

(e)  Part  60  subpart  A.  Ownere  or 
operatora  who  diooae  to  amply  with  40 
CFR  part  65,  subpart  C  as  provided  in 
paragraph  (c)  or  (d)  of  this  sectitm.  must 
also  comply  with  §§60.1. 60.2, 60.S, 
60.6.  60.14,  60.15, 60.16,  and  60.7  (aMD 
and  (a)(4^  of  subpart  A  for  those  stcwage 
vessels.  All  sections  and  paragraphs  of 
subpart  A  of  this  part  that  are  not 
mentioned  in  this  paragraph  do  not 
apply  to  owners  or  operators  of  storage 
vessels  complying  with  40  CFR  part  65, 
subpart  C,  except  that  provisions 
required  to  be  met  prior  to 
implementing  40  CFR  part  65  remain  in 
effect.  Owners  and  operators  who 
choose  to  comply  with  40  CFR  part  65, 
subpart  C,  must  comply  with  40  CFR 
part  65,  subpart  A- 

(f)  Comply  on  a  SOCMI  CAR  unit 
basis.  When  choosing  to  comply  with 
any  subpart  of  40  CFR  part  65  ftv  any 
equipment,  process  vent,  loading  rad^ 
(transfer  rack)  or  storage  vessel  in  a 
SOCMI  CAR  unit,  owners  or  operators 
must  also  comply  with  all  applicable 
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subparts  of  40  CFR  part  65  for  all 
equipment,  process  vents,  loading  racks 
(transfer  racks)  or  storage  vessels  that 
are  within  the  SCXZMI  CAR  unit,  that  are 
subject  to  a  CAR  referencing  subpart, 
and  tliat  are  eligible  to  comply  with  the 
CAR.  A  SOCMI  CAR  unit  and  the  CAR 
referencing  subparts  are  defined  in  40 
CFR  65.2  of  subpart  A. 

3.  Section  60.115a  is  amended  by 
revising  paragraph  (d)(2)  as  follows: 

leans*    Monitoring  ofoperaUofw. 

(d)*  •  • 

(2)  The  owner  or  operator  of  each 
storage  vessel  equipped  with  a  vapor 
recovery  and  return  or  disposal  system 
in  accordance  with  the  requirements  of 
§60.112a(a)(3)  and  (b),  or  a  closed  vent 
system  and  control  device  meeting  the 
speciflcations  of  40  CFR  65.42(b)(4), 
(b)(5),  (c)(1).  or  (c)(2). 

Subpart  Kb— Standards  Of 
Parformance  for  Voladla  Organic 
UquM  Storage  Veaaala  (Including 
Petroleum  Liquid  Storage  Veeaels)  for 
Which  Construction,  Reconatructlon, 
or  ModMcation  Commanoad  Aflar  July 
23.1964 

4.  Section  60.110b  is  amended  by 
adding  paragraphs  (e).  (f).  (g).  (h).  (i). 
and  (j)  as  follows: 

f«ailOb    AppNcaMlltyanddeeignMlonol 
1  faculty. 


(e)  Ahemative  means  of  compliance — 
SOCMI  CAR  unit  basis.  Owners  or 
operators  may  choose  to  comply  with  40 
LJ-K  part  65,  subpart  C  to  satisfy  the 
requirements  of  §§60. 11 2b  through 
60.117b,  as  provided  in  paragraphs  (g), 
(h),  (i)  and  (j)  of  this  section,  for  all 
storage  vessels  that  are  subject  to  this 
subpart  that  meet  the  specifications  in 
paragraphs  (e)(1)  and  (e)(2)  of  this 
section,  and  that  are  part  of  a  SOCMI 
CAR  unit.  When  choosing  to  comply 
with  40  CFR  part  65.  subpart  C.  as 
provided  in  paragraphs  (g).  (h).  (i)  and 
(j)  of  this  section,  the  monitoring 
requirements  of  $60.116b(c).  (e).  (f)(1), 
and  (g)  remain  in  effect.  A  SOCMI  CAR 
unit  is  defined  in  40  CFR  65.2,  subpart 
A.  Other  provisions  applying  to  owners 
or  operators  who  choose  to  comply  with 
40  CFR  part  65  are  provided  in  40  CFR 
65.1  of  subpart  A. 

(1)  A  storage  vessel  with  a  design 
capacity  greater  than  or  equal  to  151  m^ 
containing  a  VOL  that,  as  stored,  has  a 
maximum  true  vapor  pressure  equal  to 
or  greater  than  5.2  kPa.  or 

(2)  A  storage  vessel  with  a  design 
capacity  greater  than  75  m  ^  but  less 
than  151  m  ^  containing  a  VOL  that,  as 
stored,  has  a  maximum  true  vapor 


Eresstire  equal  to  or  greater  than  27.6 
Pa. 

(f)  Alternative  means  of  compliance — 
affected  source  basis.  Owners  or 
operators  may  choose  to  comply  with  40 
LJ-K  part  65,  subpart  C  to  satisfy  the 
requirements  of  §§  60. 1 12b  through 
60.117b,  as  provided  in  paragraphs  (g), 
(h).  (i)  and  (j)  of  this  section,  for  any 
storage  vessels  that  are  subject  to  this 
subpart,  that  meet  the  specifications  in 
paragraphs  (e)(1)  and  (e)(2)  of  this 
section,  and  that  are  not  part  of  a 
SOCMI  CAR  unit,  but  are  located  at  the 
same  plant  site  as  a  SOCMI  CAR  unit 
that  is  complying  with  40  CFR  part  65. 
When  choosing  to  comply  with  40  CFR 
part  65,  subpart  C,  as  provided  in 
paragraphs  (g).  (h),  (i)  and  (j)  of  this 
section,  the  monitoring  requirements  of 
§60.116b(c),  (e),  (f)(1),  and  (g)  remain  in 
effect.  A  SOCMI  CAR  unit  is  defined  in 
40  CFR  65.2  of  subpart  A.  Other 
provisions  applying  to  owners  or 
operators  who  choose  to  comply  with  40 
CFR  part  65  are  provided  in  40  CFR  65.1 
of  subpart  A. 

(g)  Part  60  subpart  A.  Owners  or 
operators  who  choose  to  comply  with  40 
Ur'H.  part  65,  subpart  C,  as  provided  in 
paragraphs  (e)  or  (f)  of  this  section,  must 
also  comply  with  §§60.1, 60.2. 60.5. 
60.6,  60.14.  60.15.  60.16.  and  60.7(a)(1) 
and  (a)(4)  of  subpart  A  for  those  storage 
vessels.  All  sections  and  paragraphs  of 
subpart  A  of  this  part  that  are  not 
mentioned  in  this  paragraph  do  not 
apply  to  owners  or  operators  of  storage 
vessels  complying  with  40  CFR  part  65. 
subpart  C.  except  that  provisions 
required  to  be  met  prior  to 
implementing  40  C^  part  65  remain  in 
effect.  Owners  and  operators  who 
choose  to  comply  with  40  CFR  part  65. 
subpart  C.  must  comply  with  40  CFR 
part  65,  subpart  A. 

(h)  Comply  on  a  SOCMI  CAR  unit 
basis.  When  choosing  to  comply  with 
any  subpart  of  40  CFR  part  65  for  any 
equipment,  process  vent,  loading  rack 
(transfer  rack)  or  storage  vessel  in  a 
SOCMI  CAR  unit,  owners  or  operators 
must  also  comply  with  all  applicable 
subparts  of  40  CFR  part  65  for  all 
equipment,  process  vents,  loading  racks 
(transfer  racks)  or  storage  vessels  that 
are  within  the  SOCMI  CAR  imit,  that  are 
subject  to  a  CAR  referencing  subpart, 
and  that  are  eligible  to  comply  with  the 
CAR.  A  SOCMI  CAR  unit  and  the  CAR 
referencing  subparts  are  defined  in  40 
CFR  65.2  of  subpart  A. 

(i)  Internal  Floating  roof  report.  If  an 
owner  or  operator  installs  an  internal 
floating  roof  and.  at  initial  startup, 
chooses  to  comply  with  the  CAR.  as 
provided  in  paragraphs  (e)  or  (f)  of  this 
section,  a  report  shail  be  furnished  to 
the  Administrator  stating  that  the 


control  equipment  meets  the 
specifications  of  40  CFR  65.43  of 
subpart  C.  This  report  shall  be  an 
attachment  to  the  notification  required 
by  40  CFR  65.5(b)  of  subpart  A. 

(j)  External  Floating  roof  report.  If  an 
owner  or  operator  installs  an  external 
floating  roof  and.  at  initial  startup, 
chooses  to  comply  with  the  CAR.  as 
provided  in  paragraphs  (e)  or  (f)  of  this 
section,  a  report  shall  be  furnished  to 
the  Administrator  stating  that  the 
control  equipment  meets  the 
specifications  of  40  CFR  65.44  of 
subpart  C.  This  report  shall  be  an 
attachment  to  the  notification  required 
by  40  CFR  65.5(b)  of  subpart  A. 

5.  Section  60.116b  is  amended  by 
revising  paragraph  (g)  as  follows: 

feaiieb    Monitoring  of  operations. 

•        •        *        •        • 

(g)  The  owner  or  operator  of  each 
vessel  equipped  with  a  closed  vent 
system  and  control  device  meeting  the 
specification  of  §  60.112b  or  with 
emissions  reductions  equipment  as 
specified  in  40  CFR  6S.42(b)(4).  (b)(5). 
(b)(6).  or  (c)  of  subpart  C  is  exempt  from 
the  requirements  of  paragraphs  (c)  and 
(d)  of  this  section. 

Subpart  W— Standarda  of 
Performance  for  Equipment  Leaks  of    ' 
VOC  in  the  Synthetic  Organic 
Chemlcala  Manufacturing  Industry 

6.  Section  60.480  is  amended  by 
adding  paragraph  (e)  to  read  as  follows: 

}6a4ao    Applicability  and  dMlgnadon  of 
faculty. 


(e)  Alternative  means  of  compliance. 
Owners  or  operators  of  equipment  that 
is  subject  to  this  subpart  may  choose  to 
comply  with  the  provisions  of  40  CFR 
part  65.  subpart  F  to  satisfy  the 
requirements  of  §§  60.482  through 
60.487  of  this  subpart,  as  provided  in 
paragraphs  (e)(1)  and  (e)(2).  When 
choosing  to  comply  with  40  CFR  part 
65.  subpart  F.  as  provided  in  paragraphs 
(e)(1)  and  (e)(2),  the  requirements  of 
§§60.482-l(a).  60.485(d),  (e).  and  (f), 
and  60.486(i)  and  (j)  apply.  Other 
provisions  applying  to  an  owner  or 
operator  who  chooses  to  comply  with  40 
CFR  part  65  are  provided  in  40  CFR  65.1 
of  subpart  A. 

(1)  Part  60  subpart  A.  Owners  or 
operators  who  choose  to  comply  with  40 
CFR  part  65.  subpart  F  must  also 
comply  with  §§60.1. 60.2.  60.5,  60.6, 
60.14, 60.15, 60.16,  and  60.7(a)(1)  and 
(a)(4)  of  subpart  A  of  this  part  for  that 
equipment.  All  sections  and  paragraphs 
of  subpart  A  of  this  part  that  are  not 
mentioned  in  this  paragraph  do  not 
apply  to  owners  or  operators  of 
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equipment  subject  to  this  subpart 
complying  with  40  CFR  part  65.  subpart 
F,  except  that  provisions  required  to  be 
met  prior  to  implementing  40  CFR  part 
65  remain  in  effect.  Owners  and 
operators  who  choose  to  comply  with  40 
CFR  part  65.  subpart  F.  must  comply 
with  40  CFR  part  65,  subpart  A. 

(2)  Comply  on  a  SOCMI  unit  basis. 
When  choosing  to  comply  with  any 
subpart  of  40  CFR  part  65  for  any 
equipment,  process  vent,  loading  rack 
(transfer  radi)  or  storage  vessel  in  a 
SOCMI  CAR  imit,  owners  or  operators 
must  also  comply  with  all  applicable 
subparts  of  40  CFR  part  65  for  all 
equipment,  process  vents,  loading  racks 
(transfer  racks),  or  storage  vessels  that 
are  within  the  SOCMI  CAR  imit,  that  are 
subject  to  a  CAR  referencing  subpart, 
and  that  are  eligible  to  comply  with  the 
CAR.  A  SOCMI  CAR  unit  and  the  CAR 
referencing  subparts  are  defined  in  40 
CFR  65.2  of  subpart  A. 

7.  Section  60.481  is  amended  by 
revising  the  definition  of  "closed  vent 
system"  and  adding  in  alphabetical 
order  the  definitions  of  "duct  work," 
"hard-piping,"  and  "sampling 
connection  system,"  to  read  as  follows: 

§6a481    Definitions. 

•  •         •         *         • 

Closed  vent  system  means  a  system 
that  is  not  open  to  the  atmosphere  and 
that  is  composed  of  hard-piping, 
ductwork  connections,  and,  if 
necessary,  flow-inducing  devices  that 
transport  gas  or  vapor  fiY>m  a  piece  or 
pieces  of  equipment  to  a  control  device 
or  back  to  a  process.. 

Duct  work  means  a  conveyance 
system  such  as  those  commonly  used 
for  heating  and  ventilation  systems.  It  is 
often  made  of  sheet  metal  and  often  has 
sections  connected  by  screws  or 
crimping.  Hard-piping  is  not  ductwork. 

•  •        •        *        • 
Hard-piping  means  pipe  or  tubing  that 

is  manufactured  and  properly  installed 
using  good  engineering  judgement  and 
standards  such  as  ANSI  B31-3. 

•  •        •        •        • 

Sampling  connection  system  means 
an  assembly  of  equipment  within  a 
process  unit  used  during  periods  of 
representative  operation  to  take  samples 
of  the  process  fluid.  Equipment  used  to 
take  non-routine  grab  samples  is  not 
considered  a  sampling  connection 

system. 

•  •        *        •        • 

8.  Section  60.482-1  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 

f6a482-1    Standard*:  Qanofal. 

(a)  Each  owner  or  operator  subject  to 
the  provisions  of  this  subpart  shall 


demonstrate  compliance  with  the 
requirements  of  §§  60.482-1  to  60.482- 
10  or  60.480(e)  for  all  equipment  within 
180  days  of  initial  startup. 

•  •        •        •        • 

9.  Section  60.482-2  is  amended  by 
revising  paragraphs  (d)(l)(ii)  and  (f),  and 
adding  paragraphs  (g)  and  (b)  to  read  as 
follows: 

$60,482-2    Standards:  Pump*  In  UgM 
Hquid  asrvics. 

•  •        •        •     '  * 

(d)*  •  r 
(D*  *  • 

(ii)  Equipment  with  a  barrier  fluid 
degassing  reservoir  that  is  routed  to  a 
process  or  fuel  gas  system  connected  by 
a  closed  vent  system  to  a  control  device 
that  complies  with  the  requirements  of 
§  60.482-10:  or 

(f)  If  any  pump  is  equipped  with  a 
closed  vent  system  capable  of  capturing 
and  transporting  any  leakage  from  the 
seal  or  seals  to  a  process  or  to  a  fuel  gas 
system  or  to  a  control  device  that 
complies  with  the  requirements  of 

§  60.482-10,  it  is  exempt  &t)m  the 
paragraphs  (a)  through  (e)  of  this 
section. 

(g)  Any  pump  that  is  designated,  as 
described  in  §  60.486(0(1).  as  an  unsafe- 
to-monitor  pump  is  exempt  from  the 
requirements  of  paragraph  (a)  of  this 
section  if: 

(1)  The  owner  or  operator  of  the  pump 
demonstrates  that  the  pump  is  unsafe- 
to-monitor  because  monitoring 
personnel  would  be  exposed  to  an 
immediate  danger  as  a  consequence  of 
complying  with  paragraph  (a)  of  this 
section:  and 

(2)  The  owner  or  operator  of  the  pump 
has  a  written  plan  that  requires 
monitoring  of  the  pump  as  frequently  as 
practicable  during  safe-to-monitor 
times. 

(h)  Any  pump  that  is  located  within 
the  boundary  of  an  immanned  plant  site 
is  exempt  from  the  weekly  visual 
inspection  requirement  of  paragraphs 
(a)(2)  and  (d)(4)  of  this  section,  and 
provided  that  each  pump  is  visually 
inspected  as  often  as  practicable  and  at 
least  monthly. 

10.  Section  60.482-3  is  amended  by 
revising  paragraphs  (b)(2)  and  (h)  to 
read  as  follows: 

S6a482-3    Standards:  Compraaaors. 

(b)*  *  • 

(2)  Equipped  with  a  barrier  fluid 
system  degassing  reservoir  that  is  routed 
to  a  process  or  fuel  gas  system  or 
connected  by  a  closed  vent  system  to  a 


control  device  that  complies  with  the 
requirements  of  §  60.482-10:  or 

•        •        •        ■        • 

(h)  A  ccHupressor  is  exempt  from  the 
requirements  of  paragraphs  (a)  and  (b)  of 
this  section,  if  it  is  equipped  with  a 
closed  vent  system  to  capture  and 
transport  leakage  &x)m  the  compressor 
drive  shaft  back  to  a  process  or  fuel  gas 
system  or  to  a  control  device  that 
complies  with  the  requirements  of 
$60,482-10.  except  as  provided  in 
paragraph  (i)  of  tlids  section. 

11.  Section  60.482-4  is  amended  by 
revising  paragraph  (c).  and  adding 
paragraph  (d)  to  read  as  follows: 


§6a482-4 

dsvto**  In  gaaftMpor  scfvlcs. 

«        •        •        •        • 

(c)  Any  pressure  reUef  device  that  is 
routed  to  a  process  or  fuel  gas  system 
equipped  with  a  closed  vent  system 
capable  of  captiuing  and  transporting 
leakage  throi^  the  pressure  reUef 
device  to  a  control  device  as  described 
in  §  60.482-10  is  exempted  from  the 
requirements  of  paragraphs  (a)  and  (b). 

(d)(1)  Any  pressure  relief  device  that 
is  equipped  with  a  rupture  disk 
upstream  of  the  pressure  reUef  device  is 
exempt  frx)m  the  requirements  of 
paragraphs  (a)  and  (b)  of  this  section, 
provided  the  owner  or  operator 
complies  with  the  requirements  in 
paragraph  (d)(2)  of  this  section. 

(2)  Aner  each  pressure  release,  a 
rupture  disk  shall  be  installed  upstream 
of  the  pressure  relief  device  as  soon  as 
practicable,  but  no  later  than  5  calendar 
days  after  each  pressure  release,  except 
as  provided  in  §  60.482-9  of  this 
subpart. 

12.  Section  60.482-5  is  amended  by 
adding  paragraph  (b)(4)  to  read  as 
follows: 

{60.482-6    Standards:  Sampling 


(b)*-* 

(4)  Collect,  store,  and  transport  the 
purged  process  fluid  to  a  system  or 
facility  identified  in  paragraph  (b)(4)(i), 
(b)(4)(ii).  or  (b)(4)(iii)  of  this  section. 

(i)  A  waste  management  unit  as 
defined  in  40  CFR  63.111  of  subpart  G. 
if  the  waste  management  unit  is  subject 
to.  and  operated  in  compliance  with  the 
provisions  of  40  CFR  part  63,  subpart  G 
applicable  to  Group  1  wastewater 
streams. 

(ii)  A  treatment,  storage,  or  disposal 
facility  subject  to  regulation  under  40 
CFR  part  262.  264.  265.  or  266:  or 

(iii)  A  faciUty  permitted.  Ucensed.  or 
registered  by  a  State  to  manage 
municipal  or  industrial  soUd  waste,  if 
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the  process  fluids  are  not  hazardous 
waste  as  defined  in  40  CFR  part  261. 

•  •        *        •        • 

13.  Section  60.482-6  is  amended  by 
adding  paragraphs  (d)  and  (e)  to  read  as 
follows: 

f0a482-«    Stendanto:  Open-ended  valves 
or  iines> 

•  •        •        •        • 

(d)  Open-ended  valves  or  lines  in  an 
emergency  shutdown  system  which  are 
designed  to  open  automatically  in  the 
event  of  a  process  upset  are  exempt 
from  the  requirements  of  paragraphs  (a), 
(b)  and  (c)  of  this  section. 

(e)  Open-ended  valves  or  lines 
containing  materials  which  would 
autocatalytically  polymerize  or,  would 
present  an  explosion,  serious 
overpressure,  or  other  safety  hazard  if 
capped  or  equipped  with  a  double  block 
and  bleed  system  as  specified  in 
paragraphs  (a)  through  (c)  of  this  section 
are  exempt  from  the  requirements  of 
paragraphs  (a)  through  (c)  of  this 
section. 

14.  Section  60.482-10  is  amended  by 
revising  paragraphs  (b)  and  (c)  to  read 
as  follows: 

f6a482-10    Standards:  Cloaed  vent 
syslanwand  control  devlcea. 

•  •        •        •        • 

(b)  Vapor  recovery  systems  (for 
example,  condensers  and  absorbers) 
shall  be  designed  and  operated  to 
recover  the  VOC  emissions  vented  to 
them  with  an  efficiency  of  95  percent  or 
greater,  or  to  an  exit  concentration  of  20 
parts  per  million  by  volume,  whichever 
is  less  stringent. 

(c)  Enclosed  combustion  devices  shall 
be  designed  and  operated  to  reduce  the 
VOC  emissions  vented  to  them  with  an 
efficiency  of  95  percent  or  greater,  or  to 
an  exit  concentration  of  20  parts  per 
million  by  volume,  on  a  dry  basis, 
corrected  to  3  percent  oxygen, 
whichever  is  less  stringent  or  to  provide 
a  minimum  residence  time  of  0.75 
seconds  at  a  minimum  temperature  of 
816  'C. 

•  •        •        •        • 

15.  Section  60.486  is  amended  by 
revising  paragraphs  (f)  introductory  text 
and  (f)(1)  to  read  as  follows: 

{60.486    Recordheeping  rsqulrsmenta. 

•  •        •        •        • 

(f)  The  following  information 
pertaining  to  all  valves  subject  to  the 
requirements  of  §  60.482-7  (g)  and  (h) 
and  to  all  pumps  subject  to  the 
requirements  of  §  60.482-2(g)  shall  be 
recorded  in  a  log  th.it  is  kept  in  a  readily 
accessible  location: 

(1)  A  list  of  identification  numbers  for 
valves  and  pumps  that  are  designated  as 


unsafe-to-monitor,  an  explanation  for 
each  valve  or  pump  stating  why  the 
valve  or  pump  is  unsafe-to-monitor,  and 
the  plan  for  monitoring  each  valve  or 
pump. 


SubfMTt  DDO-SlandartIs  of 
Performance  for  Volatile  Organic 
Compound  Emiaalona  From  the 
Potymar  Manufacturing  IrKkistry 

16.  Section  60.560  is  amended  by 
adding  paragraphs  (j),  (k),  (1),  and  (m)  to 
read  as  follows: 

f6aS60    Applicability  and  deelgnatlon  of 


(j)  Alternative  means  of  compliance — 
SOCMI  CAR  unit  basis.  Owners  or 
operators  may  choose  to  comply  with  40 
CFR  part  65,  subpart  G  for  continuous 
process  vents  that  are  subject  to  this 
subpart,  that  meet  the  specifications  in 
S60.562-l(a)(l)(i)(A).  (a)(l)0)(B),  or 
(a)(l)(i)(C)  where  control  is  required  as 
determined  in  §60.562-l(a)(l)(ii)  and 
(a)(l)(iii),  and  that  are  part  of  a  SOCMI 
CAR  unit.  The  requirements  of  40  CFR 
part  65,  subpart  G  satisfy  the 
requirements  of  paragraph  (c)  of  this 
section  and  §§  60.563  through  60.566, 
except  for  60.S65(g)(1)  and  (1).  A  SOCMI 
CAR  unit  is  defined  in  40  CFR  65.2  of 
subpart  A.  Other  provisions  applying  to 
owners  or  operators  who  choose  to 
comply  with  40  CFR  part  65  are 
provided  in  40  CFR  65.1  of  subpart  A. 

(k)  Alternative  means  of 
compliance — affected  source  basis. 
Owners  or  operators  may  choose  to 
comply  with  40  CFR  part  65,  subpart  G 
for  continuous  process  vents  that  are 
subject  to  this  subpart,  that  meet  the 
specifications  in  §60.562-l(a)(1)(i)(A), 
(a)(l)(i)(B).  or  (a)(l)(i)(C)  where  control 
is  required  as  determined  in  §  60.562- 
1(a)(1)(ii)  and  (a)(1)(iii),  and  that  are  not 
part  of  a  SOCMI  CAR  unit,  but  that  are 
located  at  the  same  plant  site  as  a 
SOCMI  CAR  unit  that  is  complying  with 
40  CFR.  part  65.  The  requirements  of  40 
CFR  part  65,  subpart  G  satisfy  the 
requirements  of  paragraph  (c)  of  this 
section  and  §§  60.563  through  60.566, 
except  for  60.565(g)(1)  and  (1).  A  SOCMI 
CAR  unit  is  defined  in  40  CFR  65.2  of 
subpart  A.  Other  provisions  applying  to 
owners  or  operators  who  choose  to 
comply  with  40  CFR  part  65  are 
provided  in  40  CFR  65.1  of  subpart  A. 

(1)  Part  60  subpart  A.  Owners  or 
operators  who  choose  to  comply  with  40 
CFR  part  65,  subpart  G,  as  provided  in 
paragraphs  (j)  or  (k)  of  this  section,  must 
also  comply  with  §§60.1.  60.2,  60.5. 
60.6,  60.14,  60.15,  and  60.16,  and 
60.7(a)(1)  and  (a)(4)  of  subpart  A  for 


those  process  vents.  All  sections  and 
paragraphs  of  subpart  A  of  this  part  that 
are  not  mentioned  in  this  paragraph  do 
not  apply  to  o%vner8  or  operators  of 
process  vents  complying  with  40  CFR 
part  65,  subpart  G.  except  that 
provisions  required  to  be  met  prior  to 
implementing  40  CFR  part  65  remain  in 
effect.  Owners  and  operators  who 
choose  to  comply  with  40  CFR  part  65. 
subpart  G,  nuist  comply  with  40  CFR 
part  65,  subpart  A. 

(m)  Comply  on  a  SOCMI  CAR  unit 
basis.  When  choosing  to  comply  with 
any  subpart  of  40  CFR  part  65  for  any 
equipment,  process  vent,  loading  rack 
(transfer  rack)  or  storage  vessel  in  a 
SOCMI  CAR  unit,  owners  or  operators 
must  also  comply  with  all  appUcable 
subparts  of  40  CFR  part  65  for  all 
equipment,  process  vents,  loading  racks 
(transfer  racks)  or  storage  vessels  that 
are  within  the  SOCMI  CAR  imit.  that  are 
subject  to  a  CAR  referencing  subpart, 
and  that  are  eligible  to  comply  with  the 
CAR.  A  SOCMI  CAR  unit  and  the  CAR 
referencing  subparts  are  defined  in  40 
CFR  65.2  of  subpart  A. 

17.  Section  60.565  is  amended  by 
revising  pftragraphs  (g)  introductory  text 
and  (1)  to  read  as  follows: 

160.565    Reporting  end  leeordkeeping 
rei|uirentents. 

•  •        •        •        • 

(g)  Each  owner  or  operator  of  an 
afiiected  facility  subject  to  the  provisions 
of  this  subpart  and  seeking  to 
demonstrate  compliance  with  §  60.560(j) 
or  §  60.560(k)  or  §  60.562-1  shall  keep 
up-to-date,  readily  accessible  records  of: 

•  •        •        •        * 

(1)  Each  owner  or  operator  subject  to 
the  provisions  of  this  subpart  shall 
notify  the  Administrator  of  the  specific 
provisions  of  §§60.562,  60.560(d),  or 
80.560(e),  as  applicable,  with  which  the 
owner  or  operator  has  elected  to 
comply.  Notification  shall  be  submitted 
with  the  notifications  of  initial  startup 
required  by  §  60.7(a)(3)  or  40  CFR 
65.5(b)  of  subpart  A.  If  an  owner  or 
operator  elects  at  a  later  date  to  use  an 
alternative  provision  of  §  60.562  with 
which  he  or  she  will  comply  or  becomes 
subject  to  §  60.562  for  the  first  time  (i.e.. 
the  owner  or  operator  can  no  longer 
meet  the  requirements  of  this  subpart  by 
complying  with  the  uncontrolled 
threshold  emission  rate  cutoff  provision 
in  §  60.560(d)  or  (e)j.  then  the  owner  or 
operator  shall  notify  the  Administrator 
90  days  before  implementing  a  change 
and.  upon  implementing  a  change,  a 
performance  test  shall  be  performed  as 
specified  in  §  60.564  or  40  CFR  part  65. 
subpart  A. 
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Subpart  HI— Standanto  of  Parformanoa 
for  Volatila  Organic  Compound  (VOC) 
Emiaaiona  From  tha  Syntttatic  Organic 
Cttamlcal  Manufacturing  Induatry 
(SOCMO  Air  Oxidation  Unit  Proceaaes 

18.  Section  60.610  is  amended  by 
adding  paragraphs  (d)  and  (e)  to  read  as 
follows: 

S6a610   Applicability  and  designation  of 
affected  facility. 

(d)  Alternative  means  of  compliance. 
Owners  or  operators  of  process  vents 
that  are  subject  to  this  subpart  may 
choose  to  comply  with  the  provisions  of 
40  CFR  part  65,  subpart  D  to  satisfy  the 
requirements  of  paragraph  (c)  of  this 
section  and  §§  60.612  through  60.615  of 
this  subpart,  except  §  60.615(a).  as 
provided  in  paragraphs  (d)(1),  (d)(2)  and 
(e)  of  this  section.  Other  provisions 
applying  to  an  owner  or  operator  who 
chooses  to  comply  with  40  CFR  part  65 
are  provided  in  40  CFR  65.1  of  subpart 
A. 

(1)  Part  60  subpart  A.  Owners  or 
operators  who  choose  to  comply  with  40 
CFR  part  65,  subpart  D  must  also 
comply  with  §§  60.1,  60.2,  60.5,  60.6, 
60.14,  60.15,  60.16,  and  60.7(a)(1)  and 
(a)(4)  of  subpart  A  of  this  part  for  those 
process  vents.  All  sections  and 
paragraphs  of  subpart  A  of  this  part  that 
are  not  mentioned  in  this  paragraph  do 
not  apply  to  owners  or  operators  of 
process  vents  complying  with  40  CFR 
part  65,  subpart  D,  except  that 
provisions  required  to  be  met  prior  to 
implementing  40  CFR  part  65  remain  in 
effect.  Owners  and  operators  who 
choose  to  comply  with  40  CFR  part  65. 
subpart  D.  must  comply  with  40  CFR 
part  65,  subpart  A. 

(2)  Comply  on  a  SOCMI  CAR  unit 
basis.  When  choosing  to  comply  with 
any  subpart  of  40  CFR  part  65  for  any 
equipment,  process  vent,  transfer  rack 
or  storage  vessel  in  a  SOCMI  CAR  unit, 
owners  or  operators  must  also  comply 
with  all  applicable  subparts  of  40  CFR 
part  65  for  all  equipment,  process  vents, 
transfer  racks  or  storage  vessels  that  are 
within  the  SOCMI  CAR  unit,  that  are 
subject  to  a  CAR  referencing  subpart, 
and  that  are  eligible  to  comply  with  the  - 
CAR.  A  SOCMI  CAR  unit  and  the  CAR 
referencing  subparts  are  defined  in  40 
CFR  65.2  of  subpart  A. 

(e)  Compliance  date.  Owners  or 
operators  who  choose  to  comply  with  40 
CFR  part  65,  subfiart  D  at  initial  startup 
shall  comply  with  paragraph  (d)  of  this 
section  for  each  vent  stream  on  and  after 
the  date  on  which  the  initial 
performance  test  is  completed,  but  not 
later  than  60  days  after  achieving  the 
maximiun  production  rate  at  which  the 


affected  facility  will  be  operated,  or  180 
days  after  the  initial  start-up,  whichever 
date  comes  first. 

19.  Section  60.615  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 

S  60.615    Reporting  and  racordtoaping 
requirements. 

(a)  Each  owner  or  operator  subject  to 
§  60.612  or  §  60.610(d)  shall  notify  the 
Administrator  of  the  specific  provisions 
of  §  60.612  [§  60.612  (a),  (b),  or  (c)]  or  40 
CFR  65.63  of  subpart  D  [40  CFR  65.63 
(a)(1).  (a)(2).  or  (a)(3)l  with  which  the 
owner  or  operator  has  elected  to 
comply.  Notification  shall  be  submitted 
with  the  notification  of  initial  start-up 
required  by  §  60.7(a)(3)  or  40  CFR 
65.5(b)  of  subpart  A  as  applicable.  If  an 
owner  or  operator  elects  at  a  later  date 
to  use  an  alternative  provision  of 
§  60.612  with  which  he  or  she  will 
comply,  then  the  Administrator  shall  be 
notified  by  the  owrner  or  operator  90 
days  before  implementing  a  change  and, 
upon  implementing  the  change,  a 
performance  test  shall  be  performed  as 
specified  by  §60.614  within  180  days. 


Subpart  NNN— Standarda  of 
Perfomtance  for  Volatile  Organic 
Compound  Emiaaiona  from  Synttietfc 
Organic  Ctiamical  Manufacturing 
Induatry  DIatillatlon  Operationa 

20.  Section  60.660  is  amended  by 
adding  paragraphs  (d)  and  (e)  to  read  as 
follows: 

§60.660   ApplicabHIty  and  designation  of 
affected  facility. 

•        •        •        •        « 

(d)  Alternative  means  of  compliance. 
Owners  or  operators  of  process  vents 
that  are  subject  to  this  subpart  may 
choose  to  comply  with  the  provisions  of 
40  CFR  part  65,  subpart  D  to  satisfy  the 
requirements  of  paragraph  (c)(4)  and 
(c)(6)  of  this  section  and  §§  60.662 
through  60.665  of  this  subpart,  except 
§  60.665(a),  as  provided  in  paragraphs 
(d)(1).  (d)(2)  and  (e).  Other  provisions 
applying  to  an  owner  or  operator  who 
chooses  to  comply  with  40  CFR  part  65 
are  provided  in  40  CFR  65.1  of  subpart 
A. 

(1)  Part  60  subpart  A.  Owners  or 
operatora  who  choose  to  comply  with  40 
CFR  part  65.  subpart  D  must  also 
comply  with  §§  60.1.  60.2.  60.5,  60.6. 
60.14, 60.15, 60.16,  and  60.7  (a)(1)  and 
(a)(4)  of  subpart  A  of  this  part  for  those 
process  vents.  All  sections  and 
paragraphs  of  subpart  A  of  this  part  that 
are  not  mentioned  in  this  paragraph  do 
not  apply  to  owners  or  operators  of 
process  vents  complying  with  40  CFR 
part  65,  subpart  D,  except  that 
provisions  required  to  he  met  prior  to 


implementing  40  CFR  part  65  remain  in 
effect.  Owners  and  operators  who 
choose  to  comply  with  40  CFR  part  65. 
subpart  D,  must  comply  with  40  CFR 
part  65,  subpart  A. 

(2)  Comply  on  a  SOCMI  CAR  unit 
basis.  When  choosing  to  comply  with 
any  subpart  of  40  CFR  part  65  for  any 
equipment,  process  vent,  loading  rack 
(transfer  rack)  or  storage  vessel  in  a 
SOCMI  CAR  unit,  owners  or  operators 
must  also  comply  with  all  applicable 
subparts  of  40  CFR  part  65  for  all 
equipment,  process  vents,  loading  racks 
(transfer  racks),  or  storage  vessels  that 
are  within  the  SOCMI  CAR  unit,  that  are 
subject  to  a  CAR  referencing  subpart, 
and  that  are  eligible  to  comply  with  the 
CAR.  A  SOCMI  CAR  unit  and  the  CAR 
referencing  subparts  are  defined  in  40 
CFR  65.2  of  subpart  A. 

(e)  Compliance  date.  Owners  or 
operators  who  choose  to  comply  with  40 
CFR  part  65,  subpart  D.  at  initial  startup 
shall  comply  with  paragraph  (d)  of  this 
section  for  each  vent  stream  on  and  after 
the  date  on  which  the  initial 
performance  test  is  completed,  but  not 
later  than  60  days  after  achieving  the 
maximum  production  rate  at  which  the 
affected  facility  will  be  operated,  or  180 
days  after  the  initial  start-up,  whichever 
date  comes  first. 

21.  Section  60.665  is  amended  by 
revising  paragraphs  (a)  and  (1)(6)  to  read 
as  follows: 

f6a665    Reporting  end  rscordtoeping 
reQuiremenls. 

(a)  Each  owner  or  operator  subject  to 
§§  60.662  or  60.660(d)  shall  notify  the 
Administrator  or  the  specific  provisions 
of  §  60.662  I§  60.662(a),  (b),  or  (c)l  or  40 
CFR  65.63  of  subpart  D  (40  CFR 
65.63(a)(1),  (a)(2).  or  (a)(3)l  with  which 
the  owner  or  operator  has  elected  to 
comply.  Notification  shall  be  submitted 
with  the  notification  of  initial  start-up 
required  by  §  60.7(a)(3)  or  40  CFR 
65.5(b)  of  subpart  A,  as  applicable.  If  an 
owner  or  operator  elects  at  a  later  date 
to  use  an  alternative  provision  of 
§60.662  with  which  he  or  she  will 
comply,  then  the  Administrator  shall  be 
notified  by  the  owner  or  operator  90 
days  before  implementing  a  change  and. 
upon  implementing  the  change,  a 
performance  test  shall  be  performed  as 
specified  by  §  60.664  no  later  than  180 
days  from  initial  start-up. 
•        ••*.*. 

(1)*   *  • 

(6)  Any  change  in  equipment  or 
process  operation,  as  recorded  tuder 
§60.665(j)  that  increases  the  design 
production  capacity  above  the  low 
capacity  exemption  level  in 
§  60.660(c)(5)  and  the  new  capacity 
resulting  from  the  change  for  the 
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destination  process  unit  containing  the 
aflected  facility.  These  must  be  reported 
as  soon  as  possible  after  the  change  and 
no  later  than  180  days  after  the  change. 
These  reports  may  hie  submitted  either 
in  conjunction  with  semiannual  reports 
or  as  a  single  separate  report.  A 
performance  test  must  be  completed 
within  the  same  time  period  to  obtain 
the  vent  stream  flow  rate,  heating  value, 
and  Etoc-  The  performance  test  is 
subject  to  the  requirements  of  §  60.8  of 
the  General  Provisions.  Unless  the 
facility  qualifies  for  an  exemption  under 
the  low  flow  exemption  in 
§  60.660(c)(6),  the  facility  must  begin 
compliance  with  the  requirements  set 
forth  in  §§60.662  or  60.660(d). 


Subpart  RRR— Standards  of 
Perfonnance  for  Volatile  Organic 
Compound  Emissions  From  Synttietic 
Organic  CtMmical  Manufacturing 
Industry  (SOCMi)  Reactor  Processes 

22.  Section  60.700  is  amended  by 
adding  paragraphs  (d)  and  (e)  to  read  as 
follows: 

fOaTOO    AppNcabNHy  and  tfaeignalion  of 


(d)  Alternative  means  of  compliance. 
Owners  or  operators  of  process  vents 
that  are  subject  to  this  subpart  may 
choose  to  comply  with  the  provisions  of 
40  CFR  part  65.  subpart  D  to  satisfy  the 
requirements  of  paragraphs  (c)(2),  (c)(4), 
and  (c)(8)  of  this  section  and  §§60.702 
through  60.705  of  this  subpart,  except 
§  60.705(a),  as  provided  in  paragraphs 
(d)(1),  (d)(2)  and  (e).  Other  provisions 
applying  to  an  OMmer  or  operator  who 
chooses  to  comply  with  40  CFR  part  65 
are  provided  in  40  CFR  65.1,  of  subpart 
A. 

(1 )  Part  60  subpart  A.  Owners  or 
operators  who  choose  to  comply  with  40 
CJR  part  65,  subpart  D  must  also 
comply  with  §§60.1,  60.2,  60.5,  60.6, 
60.14.  60.15. 60.16,  and  60.7(a)(1), 
(a)(2),  and  (a)(4)  of  subpart  A  of  this  part 
for  those  process  vents.  All  sections  and 
paragraphs  of  subpart  A  of  this  part  that 
are  not  mentioned  in  this  {laragraph  do 
not  apply  to  owners  or  operators  of 
process  vents  complying  with  40  CFR 
part  65,  subpart  D.  except  that 
provisions  required  to  be  met  prior  to 
implementing  40  CFR  part  65  remain  in 
efiect.  Owners  and  operators  who 
choose  to  comply  with  40  CFR  part  65, 
subpart  D,  must  comply  with  40  CFR 
part  65,  subpart  A. 

(2)  Comply  on  a  SOCMI  CAR  unit 
basis.  When  choosing  to  comply  with 
any  subpart  of  40  CFR  part  65  for  any 
equipment,  process  vent,  loading  rack 


(transfer  rack),  or  storage  vessel  in  a 
SOCMI  CAR  unit,  owners  or  operators 
must  also  comply  with  all  applicable 
subparts  of  40  CFR  part  65  for  all 
equipment,  process  vents,  loading  racks 
(transfer  racks),  or  storage  vessels  that 
are  within  the  SOCMI  CAR  unit,  that  are 
subject  to  a  CAR  referencing  subpart, 
and  that  are  eligible  to  comply  with  the 
CAR.  A  SOCMI  CAR  unit  and  the  CAR 
referencing  subparts  are  defined  in  40 
CFR  65.2,  subpart  A. 

(e)  Owners  or  operators  who  choose  to 
comply  with  40  OrR  part  65,  subpart  D 
at  initial  startup  shall  comply  with 
paragraph  (d)  of  this  section  for  each 
vent  stream  on  and  after  the  date  on 
which  the  initial  performance  test  is 
completed,  but  not  later  than  60  days 
after  achieving  the  maximum 
production  rate  at  which  the  affected 
facility  will  be  operated,  or  180  days 
after  the  initial  start-up,  whichever  date 
comes  first. 

23.  Section  60.705  is  amended  by 
revising  paragraphs  (a)  and  (1)(5)  to  read 
as  follows: 

§  60.706    Repotting  and  rMoranMping 
rsQulremwilB. 

(a)  Each  owner  or  operator  subject  to 
§§60.702  or  60.700(d)  shall  notify  the 
Administrator  or  the  specific  provisions 
of  §  60.702  (§  60.702(a).  (b),  or  (c)]  or  40 
CFR  65.63  of  subpart  D  (40  CFR 
65.63(a)(1).  (a)(2).  or  (a)(3)]  with  which 
the  owner  or  operator  has  elected  to 
comply.  Notification  shall  be  submitted 
with  the  notification  of  initial  start-up 
required  by  §  60.7(a)(3)  or  40  CFR 
65.5(b)  of  subpart  A,  as  applicable,  if  an 
owner  or  operator  elects  at  a  later  date 
to  use  an  alternative  provision  of 
§  60.702  with  which  he  or  she  will 
comply,  then  the  Administrator  shall  be 
notified  by  the  owner  or  operator  90 
days  before  implementing  a  change  and. 
upon  implementing  the  change,  a 
performance  test  shall  be  performed  as 
specified  by  §  60.704  no  later  than  180 
days  from  initial  start-up. 

(!)•'* 

(5)  Any  change  in  equipment  or 
process  operation,  as  recorded  under 
§  60.705(i),  that  increases  the  design 
production  capacity  above  the  low 
capacity  exemption  level  in 
§  60.700(c)(3)  and  the  new  capacity 
resulting  from  the  change  for  the  reactor 
process  unit  containing  the  affected 
facility.  These  must  be  reported  as  soon 
as  possible  after  the  change  and  no  later 
than  180  days  after  the  change.  These 
reports  may  be  submitted  either  in 
conjunction  with  semiannual  reports  or 
as  a  single  separate  report.  A 
performance  test  must  be  completed 
within  the  same  time  period  to  obtain 


the  vent  stream  flow  rate,  heating  value, 
and  ETOC.  The  performance  test  is 
subject  to  the  requirements  of  §  60.8  of 
the  General  Provisions.  Unless  the 
facility  qualifies  for  an  exemption  under 
any  of  the  exemption  provisions  listed 
in  §  60.700(c),  the  facility  must  begin 
compliance  with  the  requirements  set 
forth  in  §  60.702  or  §  60.700(d). 


PART  61— NATIONAL  EMISSION 
STANDARDS  FOR  HAZARDOUS  AIR 
POLLUTANTS 

1.  The  authority  citation  for  part  61 
continues  to  read  as  follows: 

Authority:  42  U.S.C  7401,  7412,  7413, 
7414,  7416,  7601  and  7602. 

Subpart  V— National  Emission 
Standard  for  Equipment  Lsaks 
(Fugitive  Emission  Sources) 

2.  Section  61.240  is  amended  by 
revising  paragraph  (a)  and  adding 
paragraphs  (d),  (e),  (f),  (g),  (h),  and  (i)  to 
read  as  follows: 

§61.240    AppNcabWtyanddMlgnallonof 


(a)  The  provisions  of  this  subpart 
apply  to  each  of  the  following  sources 
that  are  intended  to  operate  in  volatile 
hazardous  air  pollutant  (VHAP)  service: 
pvimps,  compressors,  pressure  relief 
devices,  sampling  coimection  systems, 
open-ended  valves  or  lines,  valves, 
coimectors.  surge  control  vessels, 
bottoms  receivers,  and  control  devices 
or  systems  required  by  this  subpart. 
•        •        •        •        • 

(d)  Alternative  means  of 
compliance — SOCMI  CAR  unit  b<isis. 
Owners  or  operators  may  choose  to 
comply  with  40  CFR  part  65,  to  satisfy 
the  requirements  of  §§  61.242-1  through 
61.247,  as  provided  in  paragraphs  (f) 
through  (i)  of  this  section,  for  all 
eqmpment  that  is  subject  to  this  subpart 
and  that  is  part  of  a  SOCMI  CAR  imit. 
When  choosing  to  comply  with  40  CFR 
part  65,  the  requirements  of 

§§  61.245(d),  61.246(i)  and  (j),  and 
61.247(a)  and  (f)  still  apply.  A  SOCMI 
CAR  unit  is  defined  in  40  CFR  65.2  of 
subpart  A.  Other  provisions  applying  to 
owners  or  operators  who  choose  to 
comply  with  40  CFR  part  65  are 
provided  in  40  CFR  65.1  of  subpart  A. 

(e)  Alternative  means  of  compliance — 
affected  source  basis.  Owners  or 
operators  may  choose  to  comply  with  40 
CFR  part  65,  to  satisfy  the  requirements 
of  §§61.242-1  through  61.247.  as 
provided  in  paragraphs  (f)  through  (i)  of 
this  section,  for  any  equipment  that  is 
subject  to  this  subpart  and  that  is  not 
part  of  a  SOCMI  CAR  unit,  but  is  located 
at  the  same  plant  site  as  a  SOCMI  CAR 
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unit  that  is  complying  with  40  CFR  part 
65.  When  choosing  to  comply  with  40 
CFR  part  65.  the  requirements  of 
§§  61.245(d),  61.246(i)  and  (j).  and 
61.247(a)  and  (f)  still  apply.  A  SOCMI 
CAR  unit  is  defined  in  40  CFR  65.2  of 
subpart  A.  Other  provisions  applying  to 
owners  or  operators  who  choose  to 
comply  with  40  CFR  part  65  are 
provided  in  40  CFR  65.1  of  subpart  A. 

(f)  Suf;;e  control  vessels  and  bottoms 
receivers.  For  owners  or  operators 
choosing  to  comply  with  40  CFR  part  65 
as  provided  in  paragraphs  (d)  or  (e)  of 
this  section,  each  surge  control  vessel 
and  bottoms  receiver  subject  to  this 
subpart  that  meets  the  conditions 
specified  in  table  1  or  table  2  of  this 
subpart  shall  meet  the  requirements  for 
stmage  vessels  in  40  CFR  part  65, 
subpart  C;  all  other  equipment  subject  to 
this  subpart  shall  meet  the  requirements 
in  40  CFR  part  65,  subpart  F. 

(g)  Part  61  subpart  A.  Owners  or 
operators  who  choose  to  comply  with  40 
CFR  part  65,  subpart  C  or  F.  as  provided 
in  paragraphs  (d)  or  (e)  of  this  section, 
must  ako  comply  with  §§61.01,  61.02, 
61.05  through  61.08,  61.11,  61.15.  and 
61.10(b)  through  (d)  of  subpart  A  for 
that  equipment.  All  sections  and 
paragraphs  of  subpart  A  of  this  part  that 
are  not  mentioned  in  this  paragraph  do 
not  apply  to  owners  or  operators  of 
equipment  subject  to  this  subpart 
complying  with  40  CFR  part  65, 
subparts  C  or  F,  except  that  provisions 
required  to  be  met  prior  to 
implementing  40  CFR  part  65  still 
apply.  Owners  and  operators  who 
choose  to  ccnnply  with  40  CFR  part  65. 
subpart  C  or  F.  must  comply  with  40 
CFR  part  65,  subpart  A. 

(h)  Comply  on  a  SOCMI  CAR  unit 
basis.  When  choosing  to  comply  with 
any  subpart  of  40  CFR  part  65  for  any 
equipment,  process  vent,  loading  rack 
(transfer  rack)  or  storage  vessel  in  a 
SOCMI  CAR  imit,  owners  or  operators 
must  also  comply  with  all  applicable 
subparts  of  40  CFR  part  65  for  all 
equipment,  process  vents,  loading  racks 
(transfer  ndts)  or  storage  vessels  that 
are  within  the  SOCMI  CAR  unit,  that  are 
subject  to  a  CAR  referencing  subpart, 
and  that  are  eligible  to  comply  with  the 
CAR  A  SOCMI  CAR  unit  the  CAR 
referencing  subparts  are  defined  in  40 
CFR  65.2  of  subpart  A. 

(i)  Rules  refaencing  this  subpart. 
Owners  or  operators  referenced  to  this 
subpart  from  subpart  F  or  )  of  this  part 
may  choose  to  comply  with  40  CFR  part 
65  for  all  equipment  listed  in  paragraph 
(a)  of  this  section  as  provided  in 
paragraph  (d)  or  (e)  of  this  section. 


$61241    (Amendedl 

3.  Section  61.241  is  amended  by 
revising  the  definitions  of  closed-vent 
system  and  equipment,  adding  in 
alphabetical  order  the  definitions  of 
duct  work,  hard-piping,  maximum  true 
vapor  pressure,  sampling  connection 
system,  and  surge  control  vessel,  and 
removing  the  definition  of  product 
accumulator  vessel. 

$61,241    Deflnlttona. 

•        •        •        *        • 

Closed-vent  system  means  a  system 
that  is  not  open  to  atmosphere  and  that 
is  composed  of  hard-piping,  ductwork, 
coimections,  and,  if  necessary,  flow- 
inducing  devices  that  transport  gas  or 
vapor  from  a  piece  or  pieces  of 
equipment  to  a  control  device  or  back  to 
a  process. 

Duct  worlt  means  a  conveyance 
system  such  as  those  commonly  used 
for  heating  and  ventilation  systems.  It  is 
often  made  of  sheet  metal  and  often  has 
sections  connected  by  screws  or 
crimping.  Hard-piping  is  not  ductworii. 

Equipment  means  each  pump, 
compressor,  pressure  relief  device, 
sampling  connection  system,  open- 
ended  valve  or  line,  valve,  connector, 
surge  control  vessel,  bottoms  receiver  in 
VHAP  service,  and  any  control  devices 
or  systems  required  by  this  subpart 

Hard-piping  means  pipe  or  tubing  that 
is  manufactured  and  properly  installed 
using  good  engineering  judgement  and 
standards  such  as  ANSI  B31-3. 

Maximum  true  vapor  pressure  means 
the  equililnium  partial  pressure  exerted 
by  the  total  organic  HAP  in  the  stored 
or  transferred  liqmd  at  the  temperature 
equal  to  the  highest  calendar-month 
average  of  the  liquid  storage  or  transfer 
temperature  for  liquids  stored  or 
transferred  above  or  below  the  ambient 
temperatxire  or  at  the  local  maximum 
monthly  average  temperature  as 
reported  by  the  National  Weather   - 
Service  for  liquids  stored  or  transferred 
at  the  ambient  temperature,  as 
determined: 

(1)  In  accordance  with  methods 
described  in  American  Petroletmi 
Institute  PubUcation  2517,  Evaporative 
Loss  From  External  Floating-Roof  Tanks 
(incorporated  by  reference  as  specified 
in  40  CFR  63.14  of  subpart  A):  at 

(2)  As  obtained  from  standard 
reference  texts:  or 

(3)  As  determined  by  the  American 
Society  for  Testing  and  Materiab 
Method  D2879-83  (incorporated  by 
reference  as  specified  in  40  CFR  63.14 
of  subpart  A);  m 


(4)  Any  other  method  approved  by  the 
Administrator. 

•  •        •        •        • 

Sampling  connection  system  means 
an  assembly  of  equipment  within  a 
process  unit  used  during  periods  of 
representative  operation  to  take  samples 
of  the  process  fluid.  Equipment  used  to 
take  non-routine  grab  samples  is  not 
considered  a  sampling  ccmnection 

system. 

•  •        •        •        • 

Surge  control  vessel  means  feed 
drums,  recycle  drums,  and  intermediate 
vessels.  Surge  control  vessels  are  used 
within  a  process  unit  when  in-process 
storage,  mixing,  or  management  of  flow 
rates  of  volimies  is  needed  on  a 
recurring  or  ongoing  basis  to  assist  in 
production  of  a  product 

4.  Section  61.242-2  is  amended  by 
redesignating  paragraph  (g)  as  (h)  and  by 
revising  paragraphs  (a)(1),  (d)(l)(ii). 
(d)(6)(iv),  and  (f),  and  by  adding 
paragraph  (g).  and  by  revising  newly 
redesignated  paragraph  (h)  to  read  as 
follows: 


$•1,242-2 

(aMl)  Each  pump  shall  be  monitored 
monthly  to  detect  leaks  by  the  methods 
specified  in  §  61.245(b),  except  as 
provided  in  §  61.242-l(c)  and 
paragraphs  (d),  (e).  (f)  and  (g)  of  this 
section. 

(d)  •  •  • 

(D*  •  • 

(ii)  Equipped  with  a  barrier  fluid 

^i^^ggjng  reservoir  that  is  routed  to  a 

process  or  fuel  gas  system  or  connected 

by  a  closed-vent  system  to  a  control 

device  that  complies  with  the 

requirements  of  §  61.242-11:  or 

(6)*  •  • 

(iv)  A  first  attempt  at  repair  shall  be 
made  no  later  than  5  calendar  days  after 
each  leak  is  detected.  If  there  are 
indications  of  liquids  dripping  from  the 
pump  seal  or  the  sensor  indicates  failure 
of  the  seal  system,  the  barrier  fluid 
system,  or  bioth  based  on  the  criterion 
determined  in  paragraph  (d)(5)(ii)  of  this 
section,  a  leak  is  detected. 
•        •        •        •        • 

(f)  If  any  pump  is  equipped  with  a 
cloaed-vent  system  capable  of  capturing 
and  transporting  any  leakage  from  the 
seal  or  seals  to  a  process  or  fuel  gas 
system  or  to  a  control  device  that 
complies  with  the  requirements  of 
§61.242-11,  it  is  exempt  from  the 
lequirements  of  paragraphs  (a)  through 
(e)  of  this  section. 

(g)  Any  pump  that  is  designated,  a 
desaibed  in  §  65.246(0(11.  as  an  unsafe- 
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to-monitor  pump  is  exempt  from  the 
requirements  of  paragraph  (a)  of  this 
section  if: 

(1)  The  owner  or  operator  of  the  pump 
demonstrates  that  the  pump  is  unsafe- 
to-monitor  because  monitoring 
personnel  would  be  exposed  to  an 
immediate  danger  as  a  consequence  of 
complying  with  paragraph  (a)  of  this 
section:  and 

(2)  The  owner  or  operator  of  the  pump 
has  a  wnitten  plan  that  requires 
monitoring  of  the  pump  as  frequently  as 
practicable  during  safe-to-monitor 
times. 

(h)  Any  pump  that  is  located  within 
the  boundary  of  an  unmanned  plant  site 
is  exempt  from  the  weekly  visual 
inspection  requirement  of  paragraphs 
(a)(2)  and  (d)(4)  of  this  section,  and  the 
daily  requirements  of  paragraph  (d)(S)  of 
this  section,  provided  that  each  pump  is 
visually  inspected  as  often  as 
practicable  and  at  least  monthly. 

5.  Section  61.242-3  is  amended  by 
revising  paragraphs  (b)(2)  and  (h)  to 
read  as  follows: 


f«i.a4a-3 


(b)-  •  • 

(2)  Equipped  %vith  a  barrier  fluid 
system  degassing  reservoir  that  is  routed 
to  a  process  or  fuel  gas  system  or 
connected  by  a  closed-vent  system  to  a 
control  device  that  complies  with  the 
requinments  of  §61.242-11;  or 

(h)  A  compressor  is  exempt  from  the 
requirements  of  paragraphs  (a)  and  (b)  of 
this  section  if  it  is  equipped  with  a 
closed-vent  system  to  captura  and 
transport  leakage  from  the  compressor 
drive  shaft  back  to  a  process  or  to  a  fuel 
gas  system  or  to  a  control  device  that 
complies  with  the  requirements  of 
S  61.242-11.  except  as  provided  in 
paragraph  (i)  of  this  section. 

6.  Section  61.242-4  is  amended  by 
revising  paragraph  (c)  and  adding 
paragraph  (d)  to  read  as  follows: 


(c)  Any  pressure  relief  device  that  is 
routed  to  a  process  or  fuel  gas  system 
equipped  with  a  closed-vent  system 
capable  of  capturing  and  transporting 
leakage  from  the  pressure  relief  device 
to  a  control  device  as  described  in 
$61,242-11  is  exempt  from  the 
requirements  of  paragraphs  (a)  and  (b)  of 
this  section. 

(dXl)  Any  pressure  relief  device  that 
is  equipped  with  a  rupture  disk 
upstream  of  the  pressure  relief  device  is 
exempt  from  the  requirements  of 


paragraphs  (a)  and  (b)  of  this  section, 
provided  the  owner  or  operator 
complies  with  the  requirements  in 
paragraph  (d)(2)  of  this  section. 

(2rAner  each  pressure  release,  a 
rupture  disk  shall  be  installed  upstream 
of  the  pressure  relief  device  as  soon  as 
practicable,  but  no  later  than  5  calendar 
days  after  each  pressure  release,  except 
as  provided  in  $61,242-10  of  this 
subpart. 

7.  Section  61.242-5  is  amended  by 
revising  paragraphs  (a),  (b)  introductory 
text,  (b)(1),  (b)(2),  and  (c),  and  adding 
paragraph  (b)(4)  to  read  as  follows: 

161.242-6    StMMtards:  SMnpling 


(a)  Each  sampling  connection  system 
shall  be  equipped  with  a  closed-purge, 
closed-loop,  closed  loop,  or  closed  vent 
system,  except  as  provided  in  $  61.242- 
1(c). 

(b)  Each  closed-puige,  closed-loop,  or 
closed  vent  system  as  required  in 
paragraph  (a)  of  this  section  shall 
comply  with  the  requirements  specified 
in  paragraphs  (b)(1)  through  (b)(3)  of 
this  section: 

(1)  Return  the  purged  process  fluid 
directly  to  the  process  line;  or 

(2)  doUect  and  recycle  the  purged 
process  fluid;  or 

(4)  Collect,  store,  and  transport  the 
purnad  process  fluid  to  a  system  or 
ud&ty  identified  in  paragraph  (b)(4)(i), 
(b)(4)(ii),  or  (b)(4)(iii)  of  this  section. 

(i)  A  waste  management  unit  as 
defined  in  §63.111  of  40  CTH  part  63. 
subpart  G.  if  the  waste  management  unit 
is  subject  to,  and  operated  in 
compliance  with  the  provisions  of  40 
CFR  part  63,  subpart  G  applicable  to 
Group  1  wastewater  streams. 

(ii)  A  treatment,  storage,  or  disposal 
facility  subject  to  regulation  under  40 
CFR  part  262,  264,  265,  or  266;  or 

(iii)  A  facility  permitted,  licensed,  or 
registered  by  a  State  to  manage 
municipal  or  industrial  solid  waste,  if 
the  process  fluids  are  not  hazardous 
waste  as  defined  in  40  CFR  part  261. 

(c)  In-situ  sampling  systems  and 
sampling  systems  without  purges  are 
exempt  frt>m  the  requirements  of 
paravaphs  (a)  and  0>)  of  this  section. 

8.  Section  61.242-6  is  amended  by 
adding  paragraphs  (d)  and  (e)  to  read  as 
follows: 


§61.242-6 

Of  Mnee. 


(d)  Open-ended  valves  or  lines  in  an 
emergency  shutdown  system  which  are 
designed  to  open  automatically  in  the 
event  of  a  process  upset  are  exempt 
&t>m  the  requirements  of  paragraphs  (a), 
(b)  and  (c)  of  this  section. 


(e)  Open-ended  valves  or  lines 
containing  materials  which  would 
autocatalytically  polymerize  or,  would 
present  an  explosion,  serious 
overpressure,  or  other  safety  hazard  if 
capped  or  equipped  %vith  a  double  block 
and  bleed  system  as  specified  in 
paragraphs  (a)  through  (c)  of  this  section 
are  exempt  from  the  requirements  of 
paragraphs  (a)  through  (c)  of  this 
section. 

9.  Section  61.242-8  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 

f61.242-i 

linNqiiM 


(a)  Pressiue  relief  devices  in  liquid 
service  and  connectora  shall  be 
monitored  within  5  days  by  the  method 
specified  in  $  61.245(b)  if  evidence  of  a 
potential  leak  is  found  by  visual, 
audible,  olfactory,  or  any  other 
detection  method,  except  at  provided  in 
$61.242-l(c). 
•        •        •        •        • 

10.  Section  61.242-9  is  revised  to  read 
as  follows: 


§61.242-4 


Each  surge  control  vessel  and  bottoms 
receiver  shall  be  equipped  with  a 
closed-vent  system  capable  of  capturing 
and  transporting  any  leakage  bom  the 
vessel  to  a  control  device  as  described 
in  $  61.242-11.  except  as  provided  in 
$61. 242-1  (c). 

11.  Section  61.242-11  is  amended  by 
redesignating  paragraph  (g)  as  (m), 
redesignating  paragraph  (f)(3)  as  (g) 
introductory  text  and  revising  it.  by 
redesignating  paragraph  (f)(4)  as  (g)(1) 
and  revising  it,  by  revising  paragraphs 
(b),  (c).  and  (f)  and  by  adding  paragraphs 
(g)(2),  (h),  (i),  (j),  (k),  and  (1),  and  by 
revising  newly  redesignated  paragraph 
(m)  to  read  as  follows: 

§61.242-11 


(b)  Vapor  recovery  systems  (for 
example,  condensere  and  absorbera) 
shall  be  designed  and  operated  to 
recover  the  organic  vapore  vented  to 
them  with  an  efficiency  of  95  percent  or 
greater,  or  to  an  exit  concentration  of  20 
parts  per  million  by  volume,  whichever 
is  less  stringent. 

(c)  Enclosed  combustion  devices  shall 
be  designed  and  operated  to  reduce  the 
VHAP  emissions  vented  to  them  with  an 
efficiency  of  95  percent  or  greater,  or  to 
an  exit  concentration  of  20  parts  per 
million  by  volume,  on  a  dry  basis, 
corrected  to  3  percent  oxygen, 
whichever  is  less  stringent,  or  to 
provide  a  minimum  residence  time  of 
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0.50  seconds  at  a  minimum  temperature 
of  760  "C. 

•        •        »        •        • 

(f)  Except  as  provided  in  paragraphs 
(i)  through  (k)  of  this  section,  each 
closed  vent  system  shall  be  inspected 
according  to  the  procedures  and 
schedule  specified  in  paragraphs  (f)(1) 
and  (f)(2)  of  this  section. 

(1)  lirthe  vapor  collection  system  or 
closed  vent  system  is  constructed  of 
hard-piping,  the  owner  or  operator  shall 
comply  with  the  requirements  specified 
in  paragraphs  (f)(l)(i)  and  (f)(l)(ii)  of 
this  section: 

(i)  Conduct  an  initial  inspection 
according  to  the  procedures  in 
$61 .245(b);  and 

(ii)  Conduct  annual  visual  inspections 
for  visible,  audible,  or  olfactory 
indications  of  leaks. 

(2)  If  the  vapor  collection  system  or 
closed  vent  system  is  constructed  of 
ductworii.  the  owner  or  operator  shall: 

(i)  Conduct  an  initial  inspection 
according  to  the  procedures  in 
$61 .245(b);  and 

(ii)  Conduct  annual  inspections 
according  to  the  procediues  in 
§  61.245(b). 

(g)  Leaks,  as  indicated  by  an 
instrument  reading  greater  than  500 
parts  per  million  by  volume  above 
background  or  by  visual  inspections, 
shall  be  repaired  as  soon  as  practicable 
except  as  provided  in  paragraph  (h)  of 
this  section. 

(1)  A  first  attempt  at  repair  shall  be 
made  no  later  than  5  calendar  days  alter 
the  leak  is  detected. 

(2)  Repair  shall  be  completed  no  later 
than  15  calendar  days  after  the  leak  is 
detected. 

(h)  Delay  of  repair  of  a  closed  vent 
system  for  which  leaks  have  been 
detected  is  allowed  if  the  repair  is 
technically  infaasible  without  a  process 
unit  shutdo%vn  or  if  the  owner  or 
operator  determines  that  emissions 
resulting  from  immediate  repair  would 
be  greater  than  the  fugitive  emissicms 
likely  to  result  from  delay  of  repair. 
Repair  of  such  equipment  shall  be 
complete  by  the  end  of  the  next  process 
unit  shutdown. 

(i)  If  a  vapor  collection  system  or 
dcMMsd  vent  system  is  operated  under  a 
vacuiun.  it  is  exempt  from  the 
inspection  requirements  or  paragraphs 
(0(l)(i)  and  (f)(2)  of  this  section. 

(i)  Any  parts  of  the  closed  vent  system 
that  are  designated,  as  described  in 
paragraph  (k)(l)  of  this  section,  as 
unsafe-to-inspect  are  exempt  from  the 
inspection  requirements  of  paragraphs 
(0(l)(i)  and  (f)(2)  of  this  section  if  they 
comply  with  the  requirements  specified 
in  paragraphs  ())(1)  and  (i)(2)  of  this 
secidon: 


(1)  The  owner  or  operator  detwmines 
that  the  equipment  is  unsafe-to-inspect 
because  inspecting  personnel  would  be 
exposed  to  an  imminent  or  potential 
danger  as  a  consequence  of  oompljring 
with  paragraphs  (f)(l)(i)  or  (f)(2)  of  this 
section;  and 

(2)  The  owner  or  operator  has  a 
written  plan  that  requires  inspection  of 
the  equipment  as  frequently  as 
practicable  during  safe-to-insped  times. 

(k)  Any  parts  of  the  closed  vent 
system  that  are  designated,  as  described 
in  paragraph  (1)(2)  of  this  section,  as 
difficult  to  inspect  are  exempt  from  the 
inspection  requirements  of  paragraphs 
(f)(l)(i)  and  (l)(2)  of  this  section  if  they 
comply  with  the  requironents  specified 
in  paragraphs  (k)(l)  through  (k)(3)  of 
this  section. 

(1)  The  owner  or  operator  determines 
that  the  equipment  cannot  be  inspected 
without  elevating  the  inspecting 
personnel  more  than  2  metera  above  a 
support  surface;  and 

(2)  The  process  unit  within  whidi  the 
closed  vent  system  is  located  is  a  new 
process  unit,  or  the  owner  or  operator 
designates  less  than  3.0  percent  of  the 
total  number  of  closed  vent  system 
equipment  as  difficult-to-inspect;  and 

(3)  The  owner  or  operator  has  a 
written  plan  that  requires  inspection  of 
the  equipment  at  least  once  every  5 
years.  A  closed  vent  system  is  exempt 
from  inspection  if  it  is  operated  under 
a  vacuum. 

(1)  The  owner  or  operator  shall  reccnd 
the  informaticm  specified  in  paragraphs 
(1)(1)  through  (1)(5)  of  this  secticm. 

(1)  Identification  of  all  parts  of  the 
closed  vent  system  that  are  designated 
as  unsafe-to-inspect.  an  explanation  of 
why  the  equipmoit  is  unsafe-to-inspect, 
and  the  plan  for  inspecting  the 
equipment. 

(2)  Identification  of  all  parts  of  the 
closed  vent  system  that  are  designated 
as  difficult-to-inspect.  an  explanation  of 
why  the  equipment  is  difficult-to- 
inspect.  and  the  plan  for  inspecting  the 
equipmmit. 

(3)  For  each  inspection  during  which 
a  leak  is  detected,  a  record  of  the 
information  specified  in  §  60.486(c). 

(4)  Fat  each  inspection  conducted  in 
accordance  with  §  61.245(b)  during 
which  no  leaks  are  detected,  a  record 
that  the  inspection  was  performed,  the 
date  of  the  inspection,  and  a  statement 
that  no  leaks  were  detected. 

(5)  Fot  each  visual  inspection 
conducted  in  accordance  with 
paragraph  (f)(l)(ii)  of  this  section  during 
which  no  leaks  are  detected,  a  reoxd 
that  the  inspection  was  performed,  the 
date  of  the  inspection,  and  a  statement 
that  no  leaks  wrere  detected. 


(m)  Closed  vent  systems  and  control 
devices  used  to  comply  with  provisions 
of  this  subpart  shall  be  operated  at  all 
times  when  emissions  may  be  vented  to 
them. 

12.  Section  61.246  is  amended  by 
revising  paragraphs  (f)  introductory  text 
and  (f)(1)  to  reed  as  follows: 

§61.246    HecofdhsepInQ  ra^iufcrsfliente. 

(f)  The  following  information 
pertaining  to  all  valves  subject  to  the 
requirements  of  §  61.242-27(g)  and  (h) 
and  to  all  pumps  subject  to  the 
requiremento  of  §  61.242-2(g)  shall  be 
recorded  in  a  log  that  is  kept  in  a  readily 
accessible  location: 

(1)  A  list  of  identification  numbers  for 
valves  and  pumps  that  are  designated  as 
unsafe  to  monitor,  an  explanation  for 
each  valve  or  pump  stating  why  the 
valve  or  pump  is  unsafe  to  monitm,  and 
the  plan  for  monitoring  each  valve  or 
pump. 

13.  Section  61.247  is  amended  by 
revising  paragraph  (a)(3),  redesignating 
paragraph  (a)(4)  as  paragraph  (a)(5),  and 
adding  paragraphs  (a)(4)  and  (f)  to  read 
as  follows: 

§61.247   Rapofttng  raquiramenn. 

(a)«  *  * 

(3)  In  the  case  of  new  sources  which 
did  not  have  an  initial  startup  date 
preceding  the  effective  date,  the 
statemmt  required  imder  paragraph 
(aMD  of  this  section  shall  be  submitted 
with  the  application  for  approval  of 
construction,  as  described  in  $  61.07  of 
subpart  A. 

(4)  For  ownera  and  operators 
complying  with  40  CFR  part  65. 
subparts  C  or  F,  the  statement  required 
under  paragraph  (aXD  of  this  section 
shall  notify  the  Administrator  that  the 
raquiranents  of  40  CFR  part  65. 
subparts  C  or  F  are  being  implemented. 

(f)  For  owners  or  operators  choosing 
to  comply  with  40  CFR  part  65.  subparts 
C  or  F  an  applicaticm  for  approval  ol 
construction  or  modification,  as 
required  under  $$61.05  and  61.07  of 
subpart  A  will  not  be  required  it 

(1)  The  new  source  complies  with  40 
CFR  65.106  through  65.115; 

(2)  The  new  source  is  not  part  of  the 
oonstructiao  of  a  process  unit;  and 

(3)  In  the  next  semiannual  report 
required  by  40  CFR  65.120(b),  the 
infocmation  in  $61.24 7(aM5)  is  reported. 

14.  Td>les  1  and  2  are  added  to  part 
61  at  the  end  of  siibpart  V.  to  read  as 
follows: 
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Table  l.— To  Part  61,  Subpart  V. 
SuRQE  Control  Vessels  and 
Bottoms  Receivers  at  Existing 
Sources 


Vasaal  capacMy  (oMr 
tmttn) 

Vapor  pressure  ^ 
(Ulopaacate) 

75$capMily<151  

151  s  GMadty  

2  13.1 
2  5.2 

*  Maximum  frus  vapor  pressure 
in  §61^41  o(  this  subpart 


Table  2.— To  Part  61,  Subpart  v. 
Surge  Control  Vessels  and 
Bottoms  Receivers  at  New 
Sources 


Vetsei  capadly  (cubic 
malars) 

Vapor  pressure  * 
(Kitopascals) 

38scapacily<l5l  

151  i  a4m*f  

2  13.1 
2  0.7 

*  Maximum  toue  vapor  pressure  as  defined 
infS1.241ofttiissufapert 

Subpart  Y— National  Emiaalon 
Standard  for  Banxana  Emiaaiona  from 


IS.  Section  61.270  is  amended  by 
adding  paragraphs  (g),  (h).  (i).  and  (j)  to 
read  as  follows: 

•         •        •        •        • 

(g)  Alternative  means  of  compliance — 
SOCMI  CAR  unit  basis.  Owners  or 
operators  may  choose  to  comply  with  40 
CFR  part  65,  subpart  C  to  satisfy  the 
requirements  of  §§61.271  through 
61.277,  except  for  §§  61.271(d)  and 
61.274(a),  as  provided  in  paragraphs  (i) 
and  (j)  of  this  section,  for  all  storage 
vessels  that  are  subject  to  this  subpart 
and  that  are  part  of  a  SCCMI  CAR  unit. 
A  SOCMI  CAR  unit  is  defined  in  40  CFR 
65.2  of  subpart  A.  Other  provisions 
applying  to  owners  or  operators  who 
choose  to  comply  with  40  CFR  part  65 
are  provided  in  40  CFR  65.1  of  subpart 
A. 

(h)  Alternative  means  of 
compliance — affected  source  basis. 
Ownen  or  operatora  may  choose  to 
comply  with  40  CFR  part  65,  subpart  C 
to  satisfy  the  requirements  of  §§  61.271 
through  61.277.  except  for  §§  61.271(d) 
and  61.274(a),  as  provided  in 
paragraphs  (i)  and  (j)  of  this  section,  for 
any  storage  vessels  that  are  subject  to 
this  subpart  and  that  are  not  part  of  a 
SOCMI  CAR  unit,  but  are  located  at  the 
same  plant  site  as  a  SOCMI  CAR  unit 
that  is  complying  with  40  CFR  part  65. 
A  SOCMI  CAR  unit  is  defined  in  40  CFR 
65.2  of  subpart  A.  Other  provisions 
applying  to  ownera  or  operators  who 
choose  to  comply  with  40  CFR  part  65 
are  provided  in  40  CFR  65.1  of  subpart 
A. 


(i)  Put  61  subpart  A.  Ownere  or 
operatora  who  choose  to  comply  with  40 
C7R  part  65,  subpart  C,  as  provided  in 
paragraphs  (g)  or  (h)  of  this  section, 
must  also  comply  with  §§61.01, 61.02, 
61.05  through  61.08,  61.11,  61.15,  and 
61.10(b)  through  (d)  of  subpart  A  for 
those  storage  vessels.  All  sections  and 
paragraphs  of  subpart  A  of  this  part  that 
are  not  mentioned  in  this  paragraph  do 
not  apply  for  storage  vessels  complying 
with  40  CFR  part  65,  subpart  C.  except 
that  provisions  required  to  be  met  prior 
to  implementing  40  CFR  part  65  remain 
in  effect  Ownera  and  operatora  who 
choose  to  comply  with  40  CFR  part  65, 
subpart  C  must  comply  with  40  CFR 
part  65,  subpart  A. 

(j)  Comply  on  a  SOCMI  CAR  unit 
basis.  When  chooeing  to  comply  with 
any  subpart  of  40  CFR  part  65  for  any 
eqtiipment,  process  vent,  loading  rack 
(transfier  rack)  or  storage  vessel  in  a 
SOCMI  CAR  unit,  ownera  or  operatora 
must  also  comply  with  all  appUcable 
subparts  of  40  CFR  part  65  for  all 
equipment,  process  vents,  loading  racks 
(transfer  racks)  or  storage  vessels  that 
are  within  the  SOCMI  CAR  unit,  that  are 
subject  to  a  CAR  referencing  subpart, 
and  that  are  eligible  to  comply  with  the 
CAR.  A  SOCMI  CAR  unit  and  the  CAR 
referencing  subparts  are  defined  in  40 
CFR  65.2  of  subpart  A. 

16.  Section  61.271  is  amended  by 
revising  paragraph  (d)  to  read  as 
follows: 

f ei-TTI    Emiaalon  siMidard. 

•        •        •        •        • 

(d)  The  owner  or  operator  of  each 
affected  storage  vessel  shall  meet  the 
requirements  of  paragraph  (a),  (b),  or  (c) 
of  this  section  or  §  61.270(g)  or  (h)  as 
follows: 

(1 )  The  owner  or  operator  of  each 
existing  benzene  storage  vessel  shall 
meet  the  requirements  of  paragraph  (a), 
(b).  or  (c)  of  this  section  or  §  61.270(g) 
or  (h)  no  later  than  90  days  after 
September  14, 1989  with  the  exceptions 
noted  in  paragraphs  (a)(5)  and  (b)(5), 
unless  a  waiver  of  compliance  has  been 
approved  by  the  Administrator  in 
accordance  with  §61.11. 

(2)  The  owner  or  operator  of  each 
benzene  storage  vessel  upon  which 
construction  commenced  after 
September  14, 1989  shall  meet  the 
requirements  of  paragraph  (a),  (b),  or  (c) 
of  this  section  or  §  61.270(g)  or  (h)  prior 
to  filling  (i.e.,  .oof  is  lifted  off  leg 
supports)  the  storage  vessel  with 
benzene. 

(3)  The  owner  or  operator  of  each 
benzene  storage  vessel  upon  which 
construction  commenced  on  or  after 
July  28.  1988  and  before  September  14, 
1989  shall  meet  the  requirements  of 


paragraph  (a),  (b),  or  (c)  of  this  section 
or  §  61.270(g)  or  (h)  on  September  14, 
1989. 

17.  Section  61.274  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 

161,274   InMalraport 

(a)  The  owner  or  operator  of  each 
storage  vessel  to  which  this  subpart 
applies  and  which  has  a  design  capacity 
greater  than  or  equal  to  38  cubic  meten 
(10,000  gallons)  shall  submit  an  initial 
report  describing  the  controls  which 
will  be  applied  to  meet  the  equipment 
requiremenU  of  §§  61.271  or  61.270(g) 
or  (h).  For  an  existing  storage  vessel  or 
a  new  storage  vessel  for  which 
construction  and  operation  commenced 
prior  to  September  14. 1989,  this  report 
shall  be  submitted  within  90  days  of 
September  14, 1989  and  can  be 
combined  with  the  report  required  by 
§  61.10.  For  a  new  storage  vessel  for 
which  construction  or  operation 
commenced  on  or  after  September  14, 
1989,  the  report  shall  be  combined  with 
the  report  required  by  §  61.07  or  40  CFR 
65.5(b)  of  subpart  A.  In  the  case  where 
the  owner  or  operator  seeks  to  comply 
writh  §  61.271(c),  with  a  control  device 
other  than  a  ilare,  this  information  may 
consist  of  the  information  required  by 
§  61.272(c)(1). 


Subpart  BB—Nalionai  Emiaalon 
Standard  for  Banzana  Emiaaiona  from 
Banzana  Tranaf^  Oparadona 

18.  Section  61.300  is  amended  by 
revising  paragraph  (c)  and  adding 
paragraphs  (f),  (g),  (h),  and  (i)  to  read  as 
follows: 

f  81.300    AppNcabNIty. 

•         *         •         •         * 

(c)  Comply  with  standards  at  each 
loading  rack.  Any  affiected  fadUty  under 
paragraph  (a)  of  this  section  shall 
comply  with  the  standards  in  §61.302 
or  as  specified  in  paragraph  (f)  through 
(i)  of  this  section  if  applicable  at  each 
loading  rack  that  is  handling  a  liquid 
containing  70  weight-percent  or  more 
benzene. 


(f)  Alternative  means  of  compliance — 
SOCMI  CAR  unit  basis.  Ownere  or 
operatora  may  choose  to  comply  with  40 
CFR  part  65,  subpart  E  to  satisfy  the 
requirements  of  §§  61 .302  through 
61.306,  as  provided  in  paragraphs  (h) 
and  (i)  of  this  section,  for  all  tank  truck 
or  railcar  loading  racks  that  are  subject 
to  this  subpart  and  that  are  part  of  a 
SOCMI  CAR  unit.  Loading  racks  are 
referred  to  as  transfer  racks  in  40  CFR 
part  65,  subpart  E.  A  SOCMI  CAR  unit 
is  defined  in  40  CFR  65.2  of  subpart  A. 


Fadaral  Ragister/Vol.  63.  No.  208 / Wednesday,  October  28.  1998 /Proposed  Rules  57805 


Other  provisions  applying  to  ownen  or 
operatora  who  dioose  to  comply  with  40 
CFR  part  65  are  provided  in  40  CFR  65.1 
of  subpart  A.  All  marine  vessel  loading 
racks  shall  comply  with  the  provisions 
in  §§  65.302  throuigh  65.306. 

(g)  AltBmative  means  of  compliance- 
affected  source  basis.  Ownera  or 
operatora  may  chooee  to  comply  with  40 
CFR  part  65,  subpart  E  to  satisfy  the 
ivquirements  of  §§  61.302  through 
61.306,  as  provided  in  paragraphs  (h) 
and  (i)  of  this  section,  for  any  tank 
trucks  or  railcar  loading  racks  that  are 
subject  to  this  subpart  and  that  are  not 
part  of  a  SOCMI  CAR  unit,  but  are 
located  at  the  same  plant  site  as  a 
SOCMI  CAR  unit  that  is  complying  wdth 
40  CFR  part  65.  Loading  racks  are 
referred  to  as  transfer  racks  in  40  CFR 
part  65  of  subpart  E.  A  SOCMI  CAR  unit 
is  defined  in  40  CFR  65.2  of  subpart  A. 
Other  provisions  applying  to  ownere  or 
operatora  who  choose  to  comply  with  40 
CFR  part  65  are  provided  in  40  CFR  65.1 
of  subpart  A.  All  marine  vessel  loading 
racks  shall  comply  with  §§  65.302 
through  65.306. 

(h)  Part  61  subpart  A.  Ownere  or 
operatora  who  choose  to  comply  with  40 
CFR  part  65,  subpart  E,  as  provided  in 
paragraphs  (f)  or  (g)  of  this  section,  must 
also  comply  with  §§61.01, 61.02, 61.05 
through  61.08, 61.11. 61.15.  and 
61.10(b)  through  (d)  of  subpart  A  for 
those  loading  racks.  All  sections  and 
paragraphs  of  subpart  A  of  this  part  that 
are  not  mentioned  in  this  paragraph  do 
not  apply  to  ownere  or  operatora  of 
loading  racks  complying  with  40  CFR 
part  65.  subpart  E.  except  that 
provisions  required  to  be  met  prior  to 
implementing  40  CFR  part  65  remain  in 
effect.  Ownere  and  operators  who 
choose  to  comply  with  40  CFR  part  65, 
subpart  E,  must  ccnnply  with  40  CFR 
part  65,  subpart  A. 

(i)  Comply  on  a  SOCMI  CAR  unit 
basis.  When  choosing  to  comply  with 
any  subpart  of  40  CFR  part  65  for  any 
equipmoit,  process  vent,  loading  rack 
(transfer  rati)  or  storage  vessel  in  a 
SOCMI  CAR  unit,  ownere  or  operatora 
must  also  comply  with  all  applicable 
subparts  of  40  CFR  part  65  for  all 


equipment,  process  vents,  loading  racks 
(transfer  neks)  or  storage  vessels  that 
are  within  the  SOCMI  CAR  unit,  that  are 
subject  to  a  CAR  refarencing  subpart, 
and  that  are  eligible  to  comply  with  the 
CAR.  A  SOCMI  CAR  unit  and  the  CAR 
referencing  subparts  are  defined  in  40 
CFR  65.2,  of  subpart  A. 

PART  63-NAT10NAL  EMSSION 
STANDARD  FOR  HAZARDOUS  AIR 
POLLUTANTS  FOR  SOURCE 
CATEGORIES 

1.  Hie  authority  citation  for  part  63 
continues  to  read  as  follows: 

AodMrity:  42  U.S.C  7401  et  aeq. 

Subpart  O— National  Effllaaion 
Standaida  for  OrBanie  Haardoua  Air 
Pollutants  From  Synlhalic  Organic 
Ctiamlcal  Manufacturfng  Induatry  for 
Prooaaa  Vanta.  Sloraga  Vissili. 
Tranafar  Oparationa,  and  Wailo  h  Msr 

2.  Section  63.110  is  amended  liy 
adding  paragraphs  (i),  (j),  and  (k)  to  read 
asfollowrs: 

f6S.110    ApplcaMlty. 

•        •        •        •        • 

(i)  AltoTtative  means  of  compliance. 
Ownen  or  operatora  of  C^^U  that  are 
subject  to  §  63.100  of  subpart  F  of  this 
part  may  choose  to  comply  with  the 
provisions  of  40  CFR  part  65  as 
provided  in  paragraphs  (i)(l),  (i)(2). 
(i)(3).  (j)  and  (k)  of  this  section  for  all 
Group  1  and  (koup  2  process  vents, 
Ooup  1  stwage  vessels,  and  Group  1 
transfer  operations  that  are  part  of  the 
CMPU.  Other  provisions  applying  to 
ownere  or  operatcMS  who  dioose  to 
comply  with  40  CFR  part  65  are 
provided  in  40  CFR  65.1 .  of  subpart  A. 
Group  1  and  Group  2  wastewater 
streams.  Group  2  transfer  operations. 
Group  2  storage  vessels,  and  in-process 
streams  are  not  eligible  to  comply  with 
40  CFR  part  65  and  must  amtinue  to 
comply  with  the  requiranents  of  this 
subpart  and  subpart  F  of  this  part 

(1)  For  Group  1  and  Group  2  process 
vents.  40  CFR  part  65.  subfrnrt  D 
satisfies  the  reqiurements  of  §§  63.113 
through  63.118, 63.148. 63.151,  and 
63.152  of  this  subpart  and  the 


requirements  of  §§  63.102  and  63.103  of 
subpart  F  of  tliis  part 

(2)  For  (koup  1  storage  vessels.  40 
CFR  part  65,  subpart  C  satisfies  the 
requirements  of  §§63.119  through 
63.123,  63.148,  63.151,  and  63.152  of 
this  sui^Mrt  and  the  requirements  of 

§§  63.102  and  63.103  of  sul^Mrt  F  of  this 
part. 

(3)  ForCkoup  1  transfsr  radu,  40  CFR 
part  65,  subpart  E  satisfies  the 
requirements  of  §§  63.126  through 
63.130, 63.148, 63.151,  and  63.152  of 
this  subpart  and  the  requirements  of 

§§  63.102  and  63.103  of  subpart  F  of  this 
part 

(j)  Part  63  subpart  A.  Ownere  or 
operatora  who  chooee  to  comply  with  40 
CFR  part  65.  as  provided  in  ptaragraph 
(i)  of  this  section,  must  also  comply 
with  the  ^>plicable  general  provisions 
of  40  CFR  part  63  li^ed  in  table  lA  of 
this  subpart  All  sections  and 
paragraphs  of  subpart  A  of  this  part  that 
are  not  mentiooed  in  table  1 A  of  this 
subject  do  not  apply  to  ownen  or 
operaton  who  diooae  to  comply  with  40 
CFR  part  65,  except  that  provisions 
required  to  be  met  prior  to 
implementing  40  CFR  part  65  remain  in 
effect  Ownen  and  opnaton  who 
diooae  to  comply  with  a  subpart  of  40 
CFR  part  65  must  comply  with  40  CFR 
part  65.  subpart  A. 

(k)  Comjdy  on  a  SOCMI  CAR  unit 
basis.  When  choosing  to  comply  with 
any  subpart  of  40  CFR  part  65  for  any 
equipment,  process  vent  loading  radi: 
(transfer  rack),  or  storage  vessel  in  a 
CMPU,  ownen  or  apenXan  must  also 
comply  with  all  appUcable  sul>parts  of 
40  CFR  part  65  for  all  equipment 
process  vents,  loading  racks  (transfer 
racks),  or  storage  vessels  that  are  within 
the  CMPU.  that  are  subject  to  a  CAR 
referencing  subpart,  and  that  are  eligible 
to  comply  with  the  CAR.  A  CMPU  that 
is  subject  to  §  63.100  of  subpart  F  is  a 
SOCMI  CAR  unit  by  definitiiMi.  A 
SOCMI  CAR  unit  and  the  CAR 
rafarencing  subparts  are  defined  in  40 
CFR  65.2,  of  subpart  A. 

3.  Table  lA  is  added  to  subpert  G, 
immediately  ahet  table  I,  to  reed  as 
follows: 


TABLE  1A.  TO  Subpart  G.— Appucable  40  CFR  Part  63  General  Provision 


40  CFR  part  63  subpart  A  provisions  tor  releiencinB  sUipart  G 


§63.l(a)(l).  (a)(2).  (a)(3).  (aMl3),  {a)(l4).  (b)(2)  and  (c)(4). 

§63.2. 

§63.5(a)(l ).  (a)(2).  (b).(d)(i )(«),  (d)(3)(v),  (d)(4),(e),  (f)(2).  «,   ^  „ 

§63.6{a).  (b)(3).  (c)(5).(D(l).  (i)(2).  fi)(4)(l)(A).  (0(5)  through  (1)(14).  (0(16)  and  (D. 

§63.9(a)(2).  (b)(4)(0',  (b)(4)(D,  (b)(4)(D,  (bXS)*.  (c).  (d). 

§63.lO<dM4). 

§63.1 2(b). 


•The  noMcalions  specified  in  S§63.9(b)(4)fO  and  (b)(5)  8ha«  be  submmed  at  the  times  apedied  i^ 
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Subpart  H— NaUonal  Emlsaion 
Standards  for  Organic  Hazardous  Air 
Pollutants  for  Equipment  Loaka 

4.  Section  63.160  is  amended  by 
adding  paragraph  (g)  to  read  as  foliows: 

f63.1M   AppHcabNItyanddssignalionof 
lourM. 


(g)  Alternative  means  of  compliance. 
Owners  or  operators  of  equipment  that 
is  subject  to  §  63.100  of  subpart  F  of  this 
part  may  choose  to  comply  with  the 
provisions  of  40  CFR  part  65  to  satisfy 
the  requirements  of  §§  63.162  through 
63.182  of  this  subpart  and  §§63.102  and 
63.103  of  subpart  F  of  this  part,  as 
provided  in  paragraphs  (g)(1).  (g)(2).  and 
(g)(3).  When  choosing  to  comply  with 
40  CFR  part  65,  the  requirements  of 
§  63.180(d)  of  this  subpart  remain  in 
effect.  Other  provisions  applying  to  an 
owner  or  operator  who  chooses  to 
comply  with  40  CFR  part  65  are 
provided  in  40  CFR  65.1,  of  subpart  A. 


(1)  Surge  control  vessels  and  bottoms 
receivers.  For  owners  or  operators 
choosing  to  comply  with  40  CFR  part 
65,  each  surge  control  vessel  and 
bottoms  receiver  subject  to  §  63.100  of 
subpart  F  of  this  part  that  meets  the 
conditions  specified  in  table  2  or  table 
3  of  this  subpart  shall  meet  the 
requirements  for  storage  vessels  in  40 
CFR  part  65.  subpart  C;  all  other 
equipment  subject  to  §63.100  of  subpart 
F  of  this  part  shall  meet  the 
requirements  in  40  CFR  part  65.  subpart 
F. 

(2)  Part  63  Subpart  A.  Owners  or 
operatore  who  choose  to  comply  with  40 
CFR  part  65,  subparts  C  or  F  for 
equipment  subject  to  §63.100  of  subpart 
F  of  this  part  must  also  comply  with  the 
applicable  general  provisions  of  40  CFR 
part  63  listed  in  table  4  of  this  subpart. 
All  sections  and  paragraphs  of  subpart 

A  of  this  part  that  are  not  mentioned  in 
table  4  of  this  subpart  do  not  apply  to 
ownere  or  operators  of  equipment 
subject  to  §  63.100  of  subpart  F  of  this 


part  complying  with  40  CFR  part  65. 
subparts  C  or  F,  except  that  provisions' 
required  to  be  met  prior  to 
implementing  40  CFR  part  65  remain  in 
effect.  Ownera  and  operatora  who 
choose  to  comply  with  40  CFR  part  65. 
subparts  C  or  F.  must  comply  with  40 
CFR  part  65.  subpart  A. 

(3)  Comply  on  a  SOCMI  CAR  unit 
basis.  When  choosing  to  comply  with 
any  subpart  of  40  CFR  part  65  for  any 
equipment,  process  vent,  loading  ra<^ 
(transfer  lack.)  or  storage  vessel  in  a 
SOCMI  CAR  unit,  owners  or  operatore 
must  also  comply  with  all  applicable 
subparts  of  40  CFR  part  65  for  all 
equipment,  process  vents,  loading  racks 
(transfer  racks),  or  storage  vessels  that 
are  within  the  SOCMI  CAR  unit,  that  are 
subject  to  a  CAR  referencing  subpart, 
and  that  are  eligible  to  comply  with  the 
CAR.  A  SOCMI  CAR  unit  and  the  CAR 
referencing  subparts  are  defined  in  40 
CFR  65.2.  of  subpart  A. 

5.  Table  4  is  added  to  subpart  H  to 
read  as  follows: 


Table  4  to  Subpart  H— appixable  40  CFR  Part  63  General  Provisions 


40  CFR  part  63  subpart  A  provisions  for  refererwing  subpwt  H 


§63.1(a)(1),  (a)(2).  (a)(3).  (a)(13).  (a)(14).  (b)(2)  and  (c)(4). 

§63.2. 

§63.5(a)(1).  (a)(2).  (b).  (d)(1)(ii).  (d)(3)(v).  (d)(4).  (e).  (0(1)  and  (f)(2). 

§63.6(a).  (b)(3),  (c)(5).  (i)(1),  (j)(2),  (i)(4)(i)(A).  (i)(5)  through  (i)(14),  (l)(16)  and  (j). 

S  63.9(a)(2).  (b)(4)(i)-.  (b)(4)(«).  (b)(4)(iii).  (b)(5)-.  (c)  and  (d). 

§63. 10(d)(4). 

§63. 12(b). 


•The  notifications  speafied  In  §63.9(b)(4)(i)  and  (b)(5)  shaM  be  submitted  at  the  times  specified  in  40  CFR  part  65. 


6.  Add  part  65  to  read  as  follows: 

PART  65— COflSOLIOATED  FEDERAL 
AIR  RULE 

Subpart  A— General  Provisions 

65.1  Applicability. 

65.2  Definitions. 

65.3  Compliance  with  standards  and 
operation  and  maintenance 
requirements. 

65.4  Recordlieeping. 

65.5  Reporting  requirements. 

65.6  Startup,  shutdown,  and  malfunction 
plan  and  procedures. 

65.7  Monitoring,  recordkeeping,  and 
reporting  waivers  and  alternatives. 

65.8  Procedures  for  approval  of  alternative 
means  of  emission  limitation. 

65.9  Availability  of  information  and 
confidentiality. 

65.10  State  authority. 

65.11  Circumvention. 

65.12  Delegation  of  authority. 

65.13  Incorporation  by  reference. 

65.14  Addresses. 
65.15—65.19  (Reserved). 

TABLE  1  TO  SUBPART  A— APPUCABLE  40 
CFR  PARTS  60.  61,  AND  63  GENERAL 
PROVISIONS 


Subpart  B  [RMerved] 
Subpart  C— Storage  VsaasIa 

oOC< 

65.40  Applicability. 

65.41  Definitions. 

65.42  Control  requirements. 

65.43  Fixed  roof  with  an  internal  floating 
roof(IFR). 

65.44  External  floating  roof  (EFR). 

65.45  External  floating  roof  converted  into 
an  internal  floating  roof 

65.46  Alternative  means  of  emission 
limitation. 

65.47  Recordkeeping  provisions. 

65.48  Reporting  provisions. 
65.49-€5.59  {Reserved). 

Subpart  D—Procass  Vents 

65.60  Applicability. 

65.61  Definitions. 

65.62  Process  vent  group  determination. 

65.63  Performance  and  group  status  change 
requirements. 

65.64  Group  determination  procedures. 

65.65  Monitoring. 

65.66  Recordlieeping  provisions. 

65.67  Reporting  provisions. 
65.68—65.79  (Reserved]. 


TABLE  1  TO  SUBPART  D— 

CONCENTRATION  FOR  GROUP 
DETERMINATION 

TABLE  2  TO  SUBPART  D— TRE 
PARAMETERS  FOR  NSPS 
REFERENQNG  SUBPARTS 

TABLE  3  TO  SUBPART  D— TRE 
PARAMETERS  FOR  HON 
REFERENQNG  SUBPARTS 

Subpart  E— Transfer  Radn 
Sec. 

Applicability. 

Definitions. 

Design  requirements. 

Performance  requirements. 

Operating  requirements. 

Procedures. 

Monitoring. 

Recordkeeping  provisions. 


65.80 
65.81 
65.82 
65.83 
65.84 
65.85 
65.86 
65.87 
65.88—65.99  |ReservMl|. 

Subpart  F— Equipment  Laaka 

65.100  Applicability. 

65.101  Definitions. 

65.102  Alternative  means  of  emission 
limitation. 

65.103  Equipment  identification. 

65.104  Instrument  and  sensory  monitoring 
for  leaks. 

65.105  Leak  repair. 
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65.106  Standards:  Valves  in  gas/vapor 
service  and  in  light  liquid  service. 

65.107  Standards:  Pumps  in  light  liquid 
service. 

65.108  Standards:  Connectors  in  gas/vapor 
service  and  in  light  liquid  service. 

65.109  Standards:  Agitators  in  gas/vapor 
service  and  in  light  liquid  service. 

65.110  Standards:  Pumps,  valves, 
connectors,  and  agiUtors  in  heavy  liquid 
service:  pressure  relief  devices  in  liquid 
service;  and  instrumentation  systems.  - 

65.1 1 1  Standards:  Pressure  relief  devices  in 
gas/vapor  s«vice. 

65.112  Standards:  Compressors. 

65.113  Standards:  Sampling  connection 
systems. 

65.1 14  Standards:  Open-ended  valves  or 
lines. 

65. 1 1 5  Standards:  Closed  vent  systems  and 
control  devices;  w  emissions  routed  to  a 
fuel  gas  system  or  process. 

65.116  Quality  improvement  program  for 
pumps. 

65.117  Alternative  means  of  emission 
limitation:  Batch  processes. 

65. 1 1 8  Alternative  means  of  emission 
limitation:  Endosed-vented  process 
tmits. 

65.119  Recordkeeping  provisions. 

65.120  Reprating  provisions. 
65.121—65.139    (Reservedl. 
TABLE  1  TO  SUBPART  F— BATCH 

PROCESS  MONITORING  FREQUENCY 
FOR  EQUIPMENT  OTHER  THAN 
CONNECTORS 

Subpart  G-Ooaad  Vent  SyslMns,  Control 
DMioea,  and  Routing  to  a  Fuel  Oaa  SyMMn 

orar 


65.140  Applicability. 

65.141  Definitions. 

65.142  Standards. 

65.143  Closed  vent  systems. 

65.144  Fuel  gas  systems  and  processes  to 
which  storage  vessel,  transfer  rack,  or 
equipment  leak  regulated  material 
emissions  are  routed. 

65.145  Nonflare  control  devices  used  to 
control  emissions  from  storage  vessels  or 
low-throughput  transfer  racks. 

65.146  Nonflare  control  devices  used  for 
equipment  leaks  only. 

65.147  Flares.  .. 

65.148  Incinerators. 

65.149  Boilers  and  process  heaters. 

65.150  Absorbers  used  as  control  devices. 

65.151  Condensers  used  as  control  devices. 

65.152  Carbon  adsorbers  used  as  control 
devices. 

65.153  Absorbers,  condensers,  carbon 
adsorbers,  and  other  recovery  devices 
used  as  final  recovery  devices. 

65.154  Halogen  scrubbers  and  other 
halogen  reduction  devices. 

65.155  Other  control  devices. 

65.156  General  monitoring  requirements  for 
control  and  recovery  devices. 

65.157  Performance  test  and  flare 
compliance  determination  requirements. 

65.158  Performance  test  procedures  for 
control  devices. 

65.159  Flare  compliance  determination  and 
monitoring  records. 

65. 160  Performance  test  and  TRE  index 
value  determination  records. 


65.161  Continuous  reoords  and  mimitoring 
system  daU  handling. 

65.162  Nonflare  control  and  recovery 
device  monitoring  records. 

65.163  Other  records. 

65.164  Performance  test  and  flare 
compliance  determination  notifications 
and  reports. 

65.165  Initial  Compliance  Status  Reports. 

65.166  Periodic  reports. 

65.167  Other  reports. 
65.168-65.169    (Reserved). 

Anttority:  42  U.S.C  7401  etseq. 

Subpart  A— Qanaral  Provialona 

f6S.1    AppMcabWty. 

(a)  The  provisions  of  this  subpart 
apply  to  owners  or  operators  expressly 
referenced  to  this  part  from  a  subpart  of 
40  CFR  part  60, 61.  or  63  for  which  the 
owner  or  operator  has  chosen  to  comply 
with  the  provisions  of  this  part  as  an 
alternative  to  the  provisions  in  the 
referencing  subpart  as  specified  in 
paragraphs  (b)  and  (c)  of  this  section. 

(b)  Owners  or  operators  choosing  to 
comply  with  a  subpart  of  this  part  for 
any  regulated  soured  included  in  or 
assigned  to  a  synthetic  organic  chemical 
manufacturing  industry  (SOCMI) 
consolidated  air  rule  (CAR)  unit  must 
comply  with  all  applicable  subparts  of 
this  part  for  all  other  regulated  sources 
that  are  included  in  or  assigned  to  that 
SOCMI  CAR  imit  and  are  subject  to  one 
of  the  referencing  subparts.  Aay  sources 
that  become  subject  to  a  referoicing 
subpart  and  that  are  part  of  a  SOCMI 
CAR  unit  complying  with  this  part  must 
comply  with  this  part. 

(c)  Owners  or  operators  may  choose  to 
comply  with  this  part  for  any  regulated 
source  that  meets  the  specifications 
listed  in  paragraphs  (cHD  and  (c)(2)  of 
this  section. 

(1)  The  regulated  source  is  located  at 
the  same  plant  site  as  a  SOCMI  CAR 
unit  that  is  complying  Mrith  this  part, 
and 

(2)  The  regulated  source  is  subject  to 
one  of  the  following  subparts:  40  CFR 
part  60,  subparts  DDD,  Ka,  or  Kb.  or  40 
CFR  part  61  subparts  V.  Y,  or  BB. 

(d)  CompUance  with  this  part  instead 
of  the  referencing  subparts  does  not 
alter  the  applicability  of  the  referencing 
subparts.  This  part  applies  to  only  the 
equipment,  process  vents,  storage 
vessels,  or  transfer  operations  to  which 
the  referencing  subparts  apply.  The  CAR 
does  not  extend  applicability  to 
equipment,  process  vents,  storage 
vessels,  or  transfer  operations  that  are 
not  regulated  by  the  referencing  subpart. 

(e)  The  provisions  of  40  CFR  part  60, 
subpart  A,  40  CFR  part  61.  subpart  A, 
and  40  CFR  part  63.  subpart  A  that  are 
listed  in  table  1  of  this  part  still  apply 
to  owners  or  operatore  of  r^ulated 


sources  axpressly  referenced  to  this 
part  The  owner  or  operator  shall 
comply  with  the  provisions  in  tabfe  1  of 
thi«  subpart  in  the  column 
oraresponding  to  the  referencing 
subpart.  All  provisions  of  40  CFR  part 
60.  subpart  A.  40  CFR  part  61.  subpart 
A.  and  40  CFR  part  63.  subpart  A  not 
expressly  referenced  in  table  1  do  not 
apply  and  the  provisions  of  this  part 
apply  instead,  except  that  provisions 
which  were  required  to  be  met  prior  to 
impfementation  of  part  65  remain  in 
force. 

(f)  Implementation  date.  Owners  or 
operaton  who  choose  to  comply  with 
thi«  part  shall  comply  by  the  dates 
specified  in  paragraph  (fXD  or  (fK2)  of 
this  section,  as  applicable,  and  shall 
meet  the  requirement  in  paragraph  (fK3) 
of  this  section. 

(1)  Except  as  provided  in  paragraph 
(0(2)  of  this  section,  owners  or  operaton 
shall  implement  this  part  as  specified  in 
an  implementation  schedule  established 
in  a  title  V  pomit  or.  if  the  source  is  not 
a  title  V  source,  by  a  date  established  by 
agreement  with  the  Administrator  or 
delegated  authority.  The 
implementation  sdiedule  shall  be 
proposed  by  the  source  in  a  title  V 
permit  apphcation  or  amendment  or.  for 
non-title  V  sources,  in  the  Initial 
Notification  for  part  65  Applicability  as 
specified  in  §  65.5(c).  The 
implementation  sdiedule  can  not 
«ctend  for  lo^er  than  3  yeare. 

(2)  For  SOCMI  CAR  imits  or  r^ulated 
sources  that  will  comply  with  this  part 
at  initial  startup  instead  of  writh  the 
requirements  of  the  referencing  subpart 
or  subparts,  the  implementation  date 
shall  be  at  initial  startup  or  by  the 
compliance  date  specified  by  the 
applicable  refereixnng  subpart(s). 

(3)  There  shall  be  no  gaps  in 
compliance  between  compliance  with 
the  referencing  subpart  and  compliance 
Mrith  this  part 

(g)  Tnmsitioning  out  of  this  part. 

Ownos  or  operators  w^o  decide  to  no 

longer  cnnply  with  this  part  and  to 
comply  wiUi  the  provisions  in  the 
referencing  subpart  instead,  shall 
comply  with  paragraphs  (g)(1)  through 
(g)(3)  of  this  section,  as  applicable. 

(1)  This  transition  shall  be  carried  out 
on  a  date  established  in  a  title  V  permit 
or  if  the  source  is  not  a  title  V  source, 
by  a  date  established  by  agreement  with 
the  Administrator  or  delegated 
authority.  The  transition  date  shall  be 
proposed  in  a  title  V  permit 
amendment,  or.  for  non-title  V  sources, 
in  a  periodic  report  or  separate  notice. 

(2)  There  shall  be  no  gaps  in 
compUanoe  between  compliance  with 
this  part  and  compliance  with  the 
referencing  subpart  provisions. 
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(3)  If  an  owner  or  operator  decides  to 
no  longer  comply  with  this  part  for  a 
regulated  source  in  a  SOCMI  CAR  unit, 
then  the  owner  or  operator  shall  comply 
with  the  applicable  referencing  subparts 
for  all  regulated  sources  that  are  part  of 
that  SOCMI  CAR  unit. 

(h)  Overlap  with  provisions  of  other 
subparts  of  this  part.  When  provisions 
of  another  subpart  of  this  part  conflict 
with  the  provisions  of  this  subpart,  the 
provisions  of  the  other  subpart  shall 
apply. 

(i)  Alternative  to  the  assignment 
procedures. 

(1)  If  an  owner  or  operator  has  an 
elastomer  product  process  unit  (EPPU), 
thermoplastic  product  process  unit 
(TPPU).  or  a  petroleum  refinery  process 
unit  (PRPU)  that  is  subject  to  40  CFR 
part  60  subpart  W,  m.  NNN.  or  RRR. 
then  the  EPPU,  TPPU,  or  PRPU  is  a 
SCKZMI  CAR  unit,  and  the  assignment 
procedures  in  paragraphs  (j).  (1).  and  (m) 
of  this  section  need  not  be  carried  out. 
The  assignment  procedures  in 
paragraph  (k)  for  transfer  racks  must  be 
followed.  An  EPPU  is  defined  in  40  CFR 
part  63.  subpart  U.  A  TPPU  is  defined 
in  40  CFR  part  63,  subpart  JJJ.  A  PRPU 
is  defined  in  40  CFR  part  63.  subpart 
CC. 

(2)  If  an  owner  or  operator  has  a 
chemical  manufacturing  process  unit 
(CMPU)  that  is  subject  to  40  CFR  63.100 
in  subpart  A  or  40  CFR  part  60.  subparts 
W.  III.  NNN.  or  RRR.  then  the  CMPU 

is  a  SOCMI  CAR  unit,  and  the 
assignment  procedures  in  paragraphs  (j). 
(k),  (1).  and  (m)  of  this  section  need  not 
be  carried  out. 

(j)  Storage  vessel  assignment 
procedures.  The  owner  or  operator  shall 
follow  the  procedures  specified  in 
paragraphs  (j)(l)  through  (j)(5)  of  this 
section  to  determine  whether  a  storage 
vessel  is  part  of  a  SOCMI  CAR  unit.   " 

(1)  Where  a  storage  vessel  is  dedicated 
to  a  SOCMI  CAR  unit,  the  storage  vessel 
shall  be  considered  part  of  that  SOCMI 
CAR  unit. 

(2)  Where  a  storage  vessel  is  not  used 
by  a  SOCMI  CAR  unit  it  can  not  be 
assigned  to  that  SOCMI  CAR  unit. 

(3)  If  a  storage  vessel  is  not  dedicated 
to  a  SOCMI  CAR  unit,  then  the 
assignment  of  the  storage  vessel  shall  be 
determined  according  to  the  provisions 
in  paragraphs  (j)(3)(i)  through  (j)(3)(iii) 
of  this  section. 

(i)  If  a  storage  vessel  is  predominately 
used  by  a  SOCMI  CAR  unit,  then  that 
storage  vessel  shall  be  assigned  to  that 
SOCMI  CAR  unit.  If  a  storage  vessel  is 
predominately  used  by  a  process  unit 
that  is  not  a  SOCMI  CAR  unit  or  is  not 
part  of  a  SOCMI  CAR  unit,  then  that 
storage  vessel  shall  not  be  assigned  to  a 
SOCMI  CAR  unit.  Predominant  use 


shall  be  determined  as  specified  in 
paragraphs  (j)(3)(i)(A)  through  (J)(3)(i)(C) 
of  this  section. 

(A)  If  the  greatest  input  into  a  storage 
vessel  is  fitjm  a  SOCMI  CAR  imit  that 
is  located  on  the  same  plant  site  as  that 
storage  vessel,  then  that  SOCMI  CAR 
unit  has  the  predominant  use. 

(B)  If  the  latest  input  into  the 
storage  vessel  is  Crom  a  process  unit  that 
is  not  a  SOCMI  CAR  unit  and  that  is 
located  on  the  same  plant  site  as  that 
storage  vessel,  then  that  process  unit  has 
the  predominant  use. 

(C)  If  the  greatest  input  into  the 
storage  vessel  is  not  frt>m  the  same  plant 
site  as  the  storage  vessel,  then  the 
predominant  use  is  the  process  unit  or 
SOCMI  CAR  unit  on  the  same  plant  site 
that  receives  the  greatest  amount  of 
material  fit>m  the  storage  vessel. 

(ii)  If  a  storage  vesselis  shared  among 
process  units  and  SOCMI  CAR  units  so 
that  there  is  no  single  predominant  use. 
the  storage  vessel  ^all  be  considered 
part  of  a  SOCMI  CAR  unit  unless  the 
storage  vessel  has  been  assigned  under 
a  subpart  of  40  CFR  part  63  to  a  process 
unit  that  is  not  a  SOCMI  CAR  unit.  In 
these  cases,  the  storage  vessel  shall  be 
assigned  as  specified  in  the  subpart  of 
40  CFR  part  63.  If  a  storage  vessel  is 
shared  among  more  than  one  SOCMI 
CAR  unit,  the  owner  or  operator  may 
assign  the  storage  vessel  to  any  of  the 
SOCMI  CAR  units. 

(iii)  If  the  predominant  use  of  a 
storage  vessel  varies  from  year  to  year, 
then  the  assignment  of  the  storage  vessel 
shall  be  determined  based  on  the 
utilization  that  occurred  during  the  year 
preceding  the  date  of  the  Title  V  permit 
establishing  the  implementation 
schedule  specified  in  paragraph  (f)(1)  of 
this  section,  or  the  date  of  the  initial 
notification  of  part  65  AppUcabiUty 
specified  in  paragraph  (0(1)  of  this 
section.  This  determination  shall  be 
reported  as  part  of  an  operating  permit 
appUcation  or  as  otherwise  specified  by 
the  permitting  authority. 

(4j  Where  a  storage  vessel  is  located 
in  a  tank  farm  (including  a  marine  tank 
farm),  the  assignment  of  the  storage 
vessel  shall  be  determined  according  to 
the  provisions  in  paragraphs  ())(4)(i) 
through  (i)(4)(iii)  of  this  section.  If  a 
plant  site  does  not  include  a  SOCMI 
CAR  unit,  a  storage  vessel  in  a  tank  farm 
associated  with  a  plant  site  can  not  be 
assigned  to  a  SOCMI  CAR  unit. 

(i)  The  storage  vessel  may  only  be 
assigned  to  a  SOCMI  CAR  unit  that 
utiUzes  the  storage  vessel  and  does  not 
have  an  intervening  stwage  vessel  for 
that  product  (or  raw  material,  as 
appropriate).  With  respect  to  any 
process  unit  or  SOCMI  CAR  unit,  an 
intervening  storage  vessel  means  a 


storage  vessel  connected  by  hard-piping 
to  the  process  unit  or  SOCMI  CAR  unit 
and  to  the  storage  vessel  in  the  tank 
fiiuin  so  that  product  or  raw  material 
entering  or  leaving  the  process  unit  or 
SOCMI  CAR  unit  flows  into  (or  bom) 
the  intervening  storage  vessel  and  does 
not  flow  directly  into  (or  from)  the 
storage  vessel  in  the  tank  farm. 

(ii)  If  there  is  only  one  SOCMI  CAR 
unit  and  no  process  unit  at  the  plant  site 
that  meets  the  criteria  of  paragraph 
(j)(4)(i)  of  this  section  with  respect  to  a 
storage  vessel  located  at  a  tank  farm,  the 
storage  vessel  shall  be  assigned  to  that 
SOCMI  CAR  unit. 

(iii)  If  there  are  two  or  more  process 
units  and/or  SOCMI  CAR  units  at  the 
plant  site  that  meet  the  criteria  of 
paragraph  (j)(4)(i)  of  this  section  with 
respect  to  a  storage  vessel  located  at  a 
tank  farm,  whether  the  storage  vessel  is 
assigned  to  a  SOCMI  CAR  unit  shall  be 
determined  according  to  the  provisions 
of  paragraph  (j)(3)  of  this  section.  The 
predominant  use  shall  be  determined 
amo''<g  only  those  process  units  and 
SOCMI  C^  units  that  meet  the  criteria 
of  paragraph  (j)(4)(i)  of  this  section. 

(5)  If  a  storage  vessel  begins  to  receive 
material  fit>m  (or  send  material  to) 
another  process  unit  or  SOCMI  CAR 
unit,  or  ceases  to  receive  material  bom 
(or  send  material  to)  a  SOCMI  CAR  unit, 
or  if  the  assignment  of  the  storage  vessel 
has  been  determined  according  to  the 
provisions  of  paragraph  (j)(3)  of  this 
section  and  there  is  a  change  so  that  the 
predominant  use  may  reasonably  have 
changed,  the  owner  or  operator  shall 
reevaluate  the  assignment  of  the  storage 
vessel,  and  reassign  if  necessary. 

(k)  Transfer  racK  assignment 
procedures.  The  owner  or  operator  shall 
follow  the  procedures  specified  in 
paragraphs  (k)(l)  throu^  (k)(4)  of  this 
section  to  determine  whether  the  arms 
and  hoses  in  a  transfer  rack  are  part  of 
a  SOCMI  CAR  unit. 

(1)  Where  a  transfer  rack  is  dedicated 
to  a  SOCMI  CAR  unit,  the  transfer  rack 
shall  be  considered  part  of  that  SOCMI 
CAR  unit. 

(2)  Where  a  transfer  rack  is  not  used 
by  a  SOCMI  CAR  unit  it  can  not  be 
assigned  to  a  SOCMI  CAR  unit. 

(3)  If  a  transfer  rack  is  not  dedicated 
to  a  SOCMI  CAR  unit,  then  the 
assigiunent  of  the  transfer  rack  shall  be 
determined  at  each  transfer  arm  or 
transfer  hose  according  to  the  provisions 
in  paragraphs  (k)(3)(i)  through  (k)(3)(iv) 
of  this  section. 

(i)  Each  transfer  arm  or  transfer  hose 
that  is  dedicated  to  the  transfer  of  liquid 
material  from  a  SOCMI  CAR  unit  is  part 
of  that  SOCMI  CAR  unit. 

(ii)  If  a  transfer  arm  or  transfer  hose 
is  shared  among  SOCMI  CAR  units  and/ 
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or  process  units,  and  one  of  the  SOCMI 
CAR  units  provides  the  greatest  amount 
of  the  material  that  is  loaded  by  that 
transfer  arm  or  transfer  hose,  then  the 
transfer  arm  or  transfer  hose  is  part  of 
that  SOCMI  CAR  unit.  If  a  process  imit 
that  is  not  a  SOCMI  CAR  unit  or  is  not 
part  of  a  SOCMI  CAR  unit  provides  the 
greatest  amount  of  the  material  that  is 
loaded  by  a  transfer  arm  or  transfer 
hose,  then  that  transfer  arm  or  transfer 
hose  is  not  part  of  a  SOCMI  CAR  unit, 
(iii)  If  a  transfer  arm  or  transfer  hose 
is  shared  among  process  units  and 
SOCMI  CAR  units  so  that  there  is  no 
single  predominant  use  as  described  in 
paragraph  (k)(2)(ii)  of  this  section,  then 
that  transfer  arm  or  hose  shall  be 
considered  part  of  the  SOCMI  CAR  unit 
unless  the  transfer  arm  or  transfer  hose 
has  been  assigned  imder  a  40  CFR  part 
63  subpart  to  a  process  imit  that  is  not 
a  SOCMI  CAR  unit.  In  these  cases,  the 
transfer  arm  or  transfer  hose  shall  be 
assigned  as  specified  in  the  40  CFR  part 
63  subpart.  If  a  transfer  arm  or  transfer 
hose  is  shared  among  more  than  one 
SOCMI  CAR  unit,  the  owner  or  operator 
may  assign  the  transfer  arm  or  transfer 
hose  to  any  of  the  SOCMI  CAR  units. 

(iv)  If  the  predominant  use  of  a 
transfer  arm  or  transfer  hose  varies  frt>m 
year  to  year,  then  the  assignment  of  the 
transfer  arm  or  transfer  hose  shall  be 
determined  based  on  the  utilization  that 
occurred  during  the  year  preceding  the 
date  of  the  Title  V  permit  estabUshing 
the  implementation  schedule  specified 
in  paragraph  (f)(1)  of  this  section,  or  the 
date  of  the  initial  notification  of  part  65 
Applicability  specified  in  paragraph 
(f)(1)  of  this  section.  This  determination 
shall  be  reported  as  part  of  an  operating 
permit  application  or  as  otherwise 
specified  by  the  permitting  authority. 

(4)  If  a  transfer  rack  that  was 
dedicated  to  a  single  process  unit  or 
SOCMI  CAR  unit  beg^s  to  serve 
another  process  imit  or  SOCMI  CAR 
unit,  or  if  assignment  was  determined 
under  the  provisions  of  paragraph  (k)(3) 
of  this  section  and  there  is  a  change  so 
that  the  predominant  use  may 
reasonably  have  changed,  the  owner  or 
operator  sh&\\  reevaluate  the  assignment 
of  the  transfer  rack,  transfer  arm  or 
transfer  hose,  and  reassign  if  necessary. 

(1)  Process  vent  assignment 
procedures.  The  owner  or  operator  shall 
follow  the  procedures  specified  in 
paragraphs  (1)(1)  through  (1)(4)  of  this 
section  to  determine  whether  the 
prvx»ss  vent(s)  frtim  a  distillation  unit 
is/are  part  of  a  SOCMI  CAR  unit. 
(1)  Where  a  distillation  unit  is 
dedicated  to  SOCMI  CAR  unit,  the 
process  vents  fitim  that  distillation  unit 
shall  be  considered  part  of  that  SOCMI 
CAR  unit. 


(2)  If  a  distillation  unit  is  not  used  by 
a  SOCMI  CAR  unit,  the  process  vents 
bom  that  distillation  unit  can  not  be 
assiened  to  a  SOCMI  CAR  unit. 

(3)  If  a  distillation  unit  is  not 
dedicated  to  a  single  SOCMI  CAR  unit, 
then  the  assignment  of  the  process  vents 
&t>m  that  distillation  unit  shall  be 
determined  according  to  the  provisions 
in  paragraphs  (l)(3)(i)  through  (l)(3)(iv) 
of  this  section. 

(i)  If  the  greatest  input  to  the 
distillation  unit  is  from  a  SOCMI  CAR 
unit  located  on  the  same  plant  site,  then 
the  process  vents  from  that  distillation 
unit  shall  be  assigned  to  that  SOCMI 
CAR  unit. 

(ii)  If  the  greatest  input  to  the 
distillation  unit  is  not  provided  &t>m  a 
process  unit  or  SOCMI  CAR  unit  that  is 
located  on  the  same  plant  site,  then  the 
process  vents  from  the  distillation  unit 
shall  be  assigned  to  the  SOCMI  CAR 
unit  located  at  the  same  plant  site  that 
receives  the  greatest  amount  of  material 
bom  the  distillation  unit,  unless  a  non- 
SOCMI  process  unit  receives  the 
greatest  amount  of  material  from  the 
distillation  unit.  In  this  case,  the  process 
vents  from  the  distillation  unit  shall  not 
be  assimed  to  a  SOCMI  CAR  unit. 

(iii)  Ua  distillation  unit  is  shared 
among  process  units  and  SOCMI  CAR 
units  so  that  there  is  no  single 
predominant  use.  as  described  in 
paragraphs  (l)(3)(i)  and  (l)(3)(ii)  of  this 
section,  the  process  vents  from  the 
distillation  unit  shall  be  considered  to 
be  part  of  the  SOCMI  CAR  unit  unless 
the  distillation  unit  has  been  assigned 
under  a  40  CFR  part  63  subpart  to  a 
process  unit  that  is  not  a  SOCMI  CAR 
unit.  In  these  cases,  the  process  vents 
from  the  distillation  unit  shall  be 
assigned  as  specified  in  the  40  CFR  part 
63  subpart.  If  a  distillation  unit  is 
shared  among  more  than  one  SOCMI 
CAR  unit,  the  owner  or  operator  may 
assign  the  process  vents  fit>m  the 
distillation  unit  to  any  of  the  CAR  units. 

(iv)  If  the  predominant  use  of  a 
distillation  unit  varies  from  year  to  year, 
then  the  assignment  of  the  distillation 
unit  shall  be  determined  based  on  the 
utiUzation  that  occurred  during  the  year 
preceding  the  date  of  the  Title  V  permit 
establishing  the  implementation 
schedule  specified  in  paragraph  (0(1)  of 
this  section,  or  the  date  of  the  initial 
notification  of  part  65  AppUcability 
specified  in  paragraph  (0(1)  of  this 
section.  This  determination  shall  be 
included  as  part  of  an  operating  permit 
appUcation  or  as  otherwise  specified  by 
the  permitting  authority. 

(4)  If  a  distillation  unit  begins  to  serve 
another  process  unit  or  SOCMI  CAR 
unit,  or  if  assignment  of  the  distillation 
unit  was  determined  under  the 


provisions  of  paragraph  (1)(3)  of  this 
section  and  there  is  a  change  so  that  the 
predominant  use  may  reasonably  have 
changed,  the  owner  or  operator  shall 
reevaluate  the  assignment  of  the  process 
vents  fit>m  the  distillation  unit,  and 
reassignment  if  necessary. 

(m)  Equipment  assignment 
procedures.  If  specific  items  of 
equipment  (pumps,  compressors, 
agitators,  pressure  reUef  devices, 
sampling  connection  systems,  open- 
ended  valves  or  lines,  valves, 
connectors,  instrumentation  systems, 
surge  control  vessels,  and  bottoms 
receivers),  that  are  part  of  a  SOCMI  CAR 
unit  complying  with  this  part,  are 
managed  by  different  administrative 
organizations  (for  example,  different 
companies,  affiliates,  departments, 
divisions,  etc.)  those  items  of  equipment 
may  be  aggregated  with  any  SOCMI 
CAR  unit  within  the  plant  site.  

f6S^    Deflnraons. 

All  terms  used  in  this  part  shall  have 
the  meaning  given  them  in  the  Act  and 
in  this  section.  If  a  term  is  defined  both 
in  this  section  and  in  other  parts  that 
reference  the  use  of  this  part,  the  term 
shall  have  the  meaning  given  in  this 
section  for  purposes  of  this  part. 

Act  means  the  Clean  Air  Act  (42 
U.S.C  7401  et  seq.]. 

Administrator  means  the 
AdministratcH'  of  the  United  Sutes 
Environmental  Protection  Agency  (EPA) 
or  his  or  her  authorized  representative 
(for  example,  a  State  that  has  been 
delegated  the  authority  to  implement 
the  provisions  of  this  part). 

^temative  test  method  means  any 
method  of  sampling  and  analyzing  for 
an  air  pollutant  that  is  not  a  reference 
test  or  equivalent  method  and  that  has 
been  demonstrated  to  the 
Administrator's  satisfaction,  using 
Method  301  in  Appendix  A  of  40  CFR 
part  63  or  approved  by  the 
Administrator  prior  to  (date  of 
publication  of  final  rule  in  the  Fedend 
Bcgiater]  to  produce  results  adequate  for 
the  Administrator's  determination  that 
it  may  be  used  in  place  of  a  test  method 
specified  in  this  part. 

Approved  permit  program  means  a 
State  permit  program  approved  by  the 
Administrator  as  meeting  the 
requirements  of  part  70  of  this  chapter 
or  a  Federal  permit  program  established 
in  this  chapter  pursuant  to  title  V  of  the 
Act  (42  U.S.C  7661). 

Automated  monitoring  and  recording 
system  means  any  means  of  measuring 
values  of  monitored  parameters  and 
creating  a  hard  copy  or  computer  record 
of  the  measured  values  that  does  not 
require  manuwl  reading  of  monitoring 
instruments  and  manual  transcription  of 
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data  values.  Automated  monitoring  and 
recording  systems  include,  but  are  not 
limited  to,  computerized  systems  and 
strip  charts. 

Aitch  process  means  a  process  in 
which  the  equipment  is  fed 
intermittently  or  discontinuously. 
Processing  then  occurs  in  this 
equipment  after  which  the  equipment  is 
generally  emptied.  Examples  of 
industries  that  use  batch  processes 
include  pharmaceutical  production  and 
pesticide  production. 

Batch  product-process  equipment 
train  means  the  collection  of  equipment 
(for  example,  connectors,  reactors, 
valves,  pumps)  configured  to  produce  a 
specific  product  or  intermediate  by  a 
batch  process. 

Boiler  means  any  enclosed 
combustion  device  that  extracts  useful 
energy  in  the  form  of  steam  and  is  not 
an  incinerator  or  a  process  heater.  Boiler 
also  means  any  industrial  furnace  as 
defined  in  40  CFR  260.10. 

Bottoms  receiver  means  a  tank  that 
collects  distillation  bottoms  before  the 
stream  is  sent  for  storage  or  for  further 
downstream  processing. 

By  compound  means  by  individual 
stream  components,  not  carbon 
equivalents. 

Car-seal  means  a  seal  that  is  placed  on 
a  device  that  is  used  to  change  the 
position  of  a  valve  (for  example,  from 
opened  to  closed)  in  such  a  way  that  the 
position  of  the  valve  cannot  be  changed 
without  breaking  the  seal. 

Closed-loop  system  means  an 
enclosed  system  that  returns  process 
fluid  to  the  process  and  is  not  vented  to 
the  atmosphere  except  through  a  closed 
vent  system. 

Closed-purgp  system  means  a  system 
or  combination  of  systems  and  portable 
containers  to  capture  purged  liquids. 
Containers  must  be  covered  or  closed 
when  not  being  filled  or  emptied. 

Closed  vent  system  means  a  system 
that  is  not  open  to  the  atmosphere  and 
is  composed  of  piping,  ductwork, 
coimections,  and,  if  necessary,  flow 
inducing  devices  that  transport  gas  or 
vapor  from  an  emission  point  to  a 
control  device.  A  closed  vent  system 
does  not  include  the  vapor  collection 
system  that  is  part  of  any  tank  truck  or 
railcar  or  the  loading  arm  or  hose  that 
is  used  for  vapor  return.  For  transfer 
racks,  the  closed  vent  system  begins  at. 
and  includes,  the  first  block  valve  on 
the  downstream  side  of  the  loading  arm 
or  hose  used  to  convey  displaced 
vapors. 

Closed  vent  system  shutdown  means  a 
work  practice  or  operational  procedure 
that  stops  production  from  a  process 
unit  or  part  of  a  process  unit  during 
which  it  is  technically  feasible  to  clear 


process  material  from  a  closed  vent 
system  or  part  of  a  closed  vent  system 
consistent  Mdth  safety  constraints  and 
during  which  repairs  can  be  effected. 
An  unscheduled  work  practice  or 
operational  procedure  that  stops 
production  from  a  process  unit  or  part 
of  a  process  unit  for  less  than  24  hours 
is  not  a  closed  vent  system  shutdown. 
An  unscheduled  work  practice  or 
operational  procedure  that  would  stop 
production  from  a  process  unit  or  part 
of  a  process  unit  for  a  shorter  period  of 
time  than  would  be  required  to  clear  the 
closed  vent  system  or  part  of  the  closed 
vent  system  of  materials  and  start  up  the 
unit,  and  would  result  in  greater 
emissions  than  delay  of  repair  of  leaking 
components  until  the  next  scheduled 
closed  vent  system  shutdown,  is  not  a 
closed  vent  system  shutdown.  The  use 
of  spare  equipment  and  technically 
feasible  bypassing  of  equipment  without 
stopping  production  are  not  closed  vent 
system  shutdowns. 

Combustion  device  means  an 
individual  imit  of  equipment,  such  as  a 
flare,  incinerator,  process  heater,  or 
boiler,  used  for  the  combustion  of 
organic  emissions. 

Compliance  date  means  the  date  by 
which  a  regulated  source  is  required  to 
be  in  compliance  with  a  relevant 
standard,  limitation,  prohibition,  or  any 
federally  enforceable  requirement 
established  by  the  Administrator  (or  a 
State  with  an  approved  permit  program) 
pursuant  to  the  Act. 

Connector  means  flanged,  screwed,  or 
other  joined  fittings  used  to  connect  two 
pipelines  or  a  pipeline  and  a  piece  of 
equipment.  A  common  connector  is  a 
flange.  Joined  fittings  welded 
completely  around  the  circumference  of 
the  interface  are  not  considered 
connectors  for  the  piupose  of  this 
regulation.  For  the  pur{>ose  of  reporting 
and  recordkeeping,  connector  means 
joined  fittings  that  are  not  inaccessible, 
ceramic,  or  ceramic-lined  (for  example, 
porcelain,  glass,  or  glass-lined)  as 
described  in  §  65.108(e)(2)  of  subpart  F 
of  this  part. 

Continuous  parameter  monitoring 
system  or  CPh4S  means  the  total 
equipment  that  may  be  required  to  meet 
the  data  acquisition  and  availability 
requirements  of  this  part  used  ta 
sample,  condition  (if  applicable), 
analyze,  and  provide  a  record  of  process 
or  control  system  parameters. 

Continuous  record  means 
dociunentation.  either  in  hard  copy  or 
computer-readable  form,  of  data  values 
measured  at  least  once  every  15  minutes 
and  recorded  at  the  frequency  specified 
in  §  65.161(a)  of  subpart  G  of  this  part. 

Continuous  seal  means  a  seal  that  is 
designed  to  form  a  continuous  closure 


that  completely  covers  the  space 
between  the  wall  of  the  storage  vessel 
and  the  edge  of  the  floating  roof.  A 
continuous  seal  may  be  a  vaftor- 
moimted.  liquid-mounted,  or  metallic 
shoe  seal.  A  continuous  seal  may  be 
constructed  of  fisstened  segments  so  as 
to  form  a  continuous  seal. 

Control  device  means  any  combustion 
device,  recovery  device,  recaptiue 
device,  or  any  combination  of  these 
devices  used  to  comply  with  this  part 
Such  equipment  or  devices  include,  but 
are  not  linoited  to.  absorbers,  carbon 
adsorbers,  condensers,  incinerators, 
flares,  boilers,  and  process  heaters.  For 
process  vents  (as  defined  in  this 
section),  recapture  devices  are 
considered  control  devices  but  recovery 
devices  are  not  considered  control 
devices  except  for  the  recovery  devices 
specified  in  §  65.63(a)(2)(ii).  A  fuel  gas 
system  is  not  a  control  device.  For  a 
steam  stripper,  a  primary  condenser  is 
not  considered  a  control  device. 

Control  System  means  the 
combination  of  the  closed  vent  system 
and  the  control  devices  used  to  collect 
and  control  vapors  or  gases  fitim  a 
regulated  source. 
Day  means  a  calendar  day. 
Distance  piece  means  an  open  or 
enclosed  casing  through  which  the 
piston  rod  travels,  separating  the 
compressor  cylinder  from  the  crankcase. 
Double  block  and  bleed  system  means 
two  block  valves  connected  in  series 
Mrith  a  bleed  valve  or  line  that  can  vent 
the  line  between  the  two  block  valves. 

Ductwork  means  a  conveyance  system 
such  as  those  commonly  used  for 
heating  and  ventilation  systems.  It  is 
often  made  of  sheet  metal  and  often  has 
sections  coimected  by  screws  or 
crimping.  Hard-piping  is  not  ductwork. 
Emission  point  means  an  individual 
process  vent,  storage  vessel,  transfer 
rack,  wastewater  stream,  or  equipment 
leak. 

Empty  or  emptying  means  the  removal 
of  the  stored  liquid  from  a  storage 
vessel.  Storage  vessels  where  stored 
liquid  is  left  on  the  walls,  as  bottom 
clingage.  or  in  pools  due  to  bottom 
irregularities  are  considered  empty. 
Lowering  of  the  stored  liquid  level,  so 
that  the  floating  roof  is  resting  on  its 
legs,  as  necessitated  by  normal  vessel 
operation  (for  example,  when  changing 
stored  material  or  when  transferring 
material  out  of  the  vessel  for  shipment) 
is  not  considered  emptying. 

Equipment  means  each  of  the 
following  that  is  subject  to  control 
under  the  referencing  subpart:  pump, 
compressor,  agitator,  pressure  relief 
device,  sampling  connection  system, 
open-ended  valve  or  line,  valve, 
connector,  and  instnunentation  system: 
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and  any  control  devices  or  systems  used 
to  comply  with  subpart  F  of  this  part. 

Equivalent  method  means  any  method 
of  sampling  and  analyzing  for  an  air 
pollutant  that  has  been  demonstrated  to 
the  Administrator's  satisfaction  to  have 
a  consistent  and  quantitatively  known 
relationship  to  the  reference  method 
under  specified  conditions. 

External  floating  roof  or  EFR  means  a 
pontoon-type  (noncontact)  or  double- 
deck-type  (contact)  roof  that  is  designed 
to  rest  on  the  stored  liquid  siuface  in  a 
storage  vessel  with  no  fixed  roof. 

Failure.  EFR  (referred  to  as  EFR 
failure)  is  defined  as  any  time  the 
external  floating  roors  primary  seal  has 
holes,  tears,  or  other  openings  in  the 
shoe,  seal  fabric,  or  seal  envelope;  or  the 
secondary  seal  has  holes,  tears,  or  other 
openings  in  the  seal  or  the  seal  fabric; 
or  the  gaskets  no  longer  close  off  the 
stored  liquid  siuface  from  the 
atmosphere;  or  a  slotted  membrane  has 
more  than  10  percent  open  area. 

Failure,  internal  floating  roof  type  A 
(referred  to  as  IFR  type  A  failure)  means 
any  time,  as  determined  during  visual 
inspection  through  roof  hatches,  in 
which  the  internal  floating  roof  is  not 
resting  on  the  surface  of  the  stored 
liquid  inside  the  storage  vessel  and  is 
not  resting  on  the  leg  supports;  or  there 
is  stored  liquid  on  the  floating  roof;  or 
there  are  holes,  tears,  or  other  openings 
in  the  seal  or  seal  fabric;  or  there  are 
visible  gaps  between  the  seal  and  the 
wall  of  the  storage  vessel. 

Failure,  internal  floating  roof  type  B 
(referred  to  as  IFR  type  B  failure)  means 
any  time,  as  determined  during  internal 
inspections,  the  internal  floating  roofs 
primary  seal  has  holes,  tears,  or  other 
openings  in  the  seal  or  the  seal  fabric; 
or  the  secondary  seal  (if  one  has  been 
installed)  has  holes,  tears,  or  other 
openings  in  the  seal  or  the  seal  fabric; 
or  the  gaskets  no  longer  close  off  the 
stored  liquid  surface  bom  the 
atmosphere;  or  a  slotted  membrane  has 
more  than  10  percent  open  area. 

Fill  or  filling  means  tne  introduction 
of  liquids  into  a  storage  vessel,  but  not 
necessarily  to  complete  capacity. 
First  attempt  at  repair,  for  the 
purposes  of  subparts  F  and  G  of  this 
part,  means  to  take  action  for  the 
purpose  of  stopping  or  reducing  leakage 
of  organic  material  to  the  atmosphere, 
followed  by  monitoring  as  specified  in 
§  65.104(b)  of  subpart  F  of  this  part  and 
§  65.143(c)  of  subpart  G  of  this  part,  as 
appropriate,  to  verify  whether  the  leak 
is  repaired  tmless  the  owner  or  operator 
determines  by  other  means  that  the  leak 
is  not  repaired. 

Fixed  roof  means  a  roof  that  is 
mounted  (for  example,  permanently 
affixed)  on  a  storage  vessel  in  a 


stationary  manner  and  that  does  not 
move  with  fluctuations  in  stored  liquid 
level. 

Flame  zone  means  the  portion  of  the 
combiistion  chamber  in  a  boiler  or 
process  heater  occupied  by  the  flame 
envelope. 

Floating  roof  means  a  roof  consisting 
of  an  external  floating  roof  or  an  internal 
floating  roof  that  is  designed  to  rest 
upon  and  is  supported  by  the  stored 
liquid,  and  is  equipped  with  a 
continuous  seal. 

Flow  indicator  means  a  device  that 
indicates  whether  gas  flow  is  present  in 
a  line,  or  whether  die  valve  position 
woidd  allow  gas  flow  to  be  present  in 
aline. 

Fuel  gps  means  gases  that  are 
combusted  to  derive  useful  work  or 

heat. 

Fuel  g/as  system  means  the  offeite  and 
onsite  piping  and  flow  and  pressiue 
control  system  that  gathers  gaseous 
stream(s)  generated  by  onsite 
operations,  may  blend  them  with  other 
sources  of  gas.  and  transports  the 
gaseous  stream  for  use  as  fuel  gas  in 
OHubustion  devices  or  in-process 
combustion  equipment,  such  as 
furnaces  and  gas  tiubines.  either  singly 
or  in  combination. 

Group  1  process  vent  means  a  process 
vent  for  which  the  flow  rate  is  greater 
than  or  equal  to  0.011  standard  cubic 
meter  per  minute  (0.39  cubic  feet  per 
minute);  the  total  concentration  is 
greater  than  or  equal  to  the  appropriate 
value  in  table  1  of  subpart  D  of  this  part, 
and  the  total  resource  effectiveness 
index  value,  calculated  according  to 
§  65.64(h)  of  subpart  D  of  this  part  is 
less  than  or  equcd  to  1.0. 

Group  2 A  process  vent  means  a 
process  vent  that  is  not  Ckoup  1  or 
Group  2B  for  which  monitoring  and 
recordkeeping  are  required  to 
demonstrate  a  total  resoiuce 
effectiveness  index  value  greater  than 
1.0. 

Group  2B  process  vent  means  a 
process  vent  that  is  not  Group  1  or 
Ooup  2A  for  which  monitoring  and 
recordkeeping  are  not  required  to 
demonstrate  a  total  resource 
effiectiveness  index  value  greater  than 
4.0,  or  which  are  exempt  from  control 
requirements  due  to  the  vent  stream's 
flow  rate,  regulated  material 
concentration,  or  total  resource 
effectiveness  index  value. 

Halogenated  vent  stream  or 
halogenated  stream  means,  for  purposes 
of  this  part,  a  vent  stream  determined  to 
be  halogenated  by  the  procedures 
specified  in  §6S.83(b)(3)  of  subpart  E  of 
this  part  for  transfsr  racks  and  in 
§  65.64(g)  of  subpart  D  of  this  part  for 
process  vents,  as  applicable. 


Halogens  and  hydrogen  halides 
means  hydrogen  chloride  (HCl). 
chlorine  (Clz).  hydrogen  bromide  (HBr). 
bromine  (Brz),  and  hydrogen  fluoride 

Hard-piping  means  pipe  or  tubing  that 
is  manufactured  and  installed  using 
good  engineering  judgment  and 
standards,  such  as  American  National 
Standards  Institute  (ANSI)  831-3. 

In  food/medical  service  means  that  a 
piece  of  equipment  in  regulated  material 
service  contacts  a  process  stream  used 
to  manufacture  a  Food  and  Drug 
Administration-regulated  product  where 
leakage  of  a  barrier  fluid  into  the 
process  stream  would  cause  any  of  the 
following: 

(1)  A  dilution  of  product  quality  so 
that  the  product  would  not  meet  written 
specifications; 

(2)  An  exothermic  reaction  that  is  a 
safety  hazard; 

(3)  The  intended  reaction  to  be 
slowed  down  or  stopped;  or 

(4)  An  undesired  side  reaction  to 
occur. 

In  gas/vapor  service  means  that  a 
piece  of  equipment  in  regulated  material 
service  contains  a  gas  or  vapor  when  in 
operation. 

In  heavy  liquid  service  means  that  a 
piece  of  equipment  in  regulated  material 
service  is  not  in  gas/vapw  service  or  in 
light  liouid  service. 

In  light  liquid  service  means  that  a 
piece  of  equipment  in  regulated  material 
service  contains  a  liquid  that  meets  the 
following  conditions: 

(1)  The  vapor  pressure  of  one  or  more 
of  the  organic  compoimds  is  greater 
than  0.3  kilopascals  at  20  *C  (0.04 
pounds  per  square  inch  at  68  *F): 

(2)  The  totu  concentration  of  the  pure 
organic  compound  constituents  having  a 
vapor  pressure  greater  than  6.3 
kilopascals  at  20  *C  (0.04  pounds  per 
square  inch  at  68  "F)  is  equal  to  or 
greater  than  20  percent  by  weight  of  the 
total  process  stream;  and 

(3)  The  fluid  is  a  liquid  at  (^lerating 
conditions.  (Note:  Vapor  pressures  may 
be  determined  by  standard  reference 
texts  or  American  Society  for  Testing 
and  Materials  (ASTM)  D-2879.) 

In  liquid  service  means  that  a  piece  of 
equipment  in  regulated  material  service 
is  not  in  gas/vapor  service. 

In  regulated  material  service  means, 
for  the  purposes  of  the  equipment  leak 
provisions  of  subpart  F  of  this  part. 
equi[Hnent  whidi  meets  the  definition 
of  "in  volatile  organic  compound 
service",  "in  volatile  hazardous  air 
pollutant  service",  "in  benzene 
service",  "in  vinyl  chlwide  service",  or 
"in  organic  hazardous  air  pollutant 
service"  as  defined  in  the  refnendng 
subpart. 
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In-situ  sampling  systems  means 
nonextractive  samplers  or  in-line 
samplers. 

In  vacuum  service  means  that 
equipment  is  operating  at  an  internal 
pressure  that  is  at  least  5  kilopascals 
(0.7  pounds  per  square  inch)  below 
ambient  pressure. 

Incinerator  means  an  enclosed 
combustion  device  that  is  used  for 
destroying  organic  compounds. 
Auxiliary  fuel  may  be  used  to  heat 
waste  gas  to  combustion  temperatures. 
Any  energy  recovery  section  present  is 
not  physically  formed  into  one 
manufactiued  or  assembled  unit  with 
the  combustion  section:  rather,  the 
energy  recovery  section  is  a  separate 
section  following  the  combustion 
section  and  the  two  are  joined  by  ducts 
or  connections  carrying  flue  gas.  This 
energy  recovery  section  limitation  does 
not  apply  to  an  energy  recovery  section 
used  solely  to  preheat  the  incoming  vent 
stream  or  combustion  air. 

Initial  startup  means,  for  new  or 
reconstructed  sources,  the  first  time  the 
source  begins  production.  For  additions 
or  changes  not  defined  as  a  new  source 
by  an  applicable  referencing  subpart, 
initial  startup  means  the  Brst  time 
additional  or  changed  equipment  is  put 
into  operation.  Initial  startup  does  not 
include  operation  solely  for  testing 
equipment.  Initial  startup  does  not 
include  subsequent  startup  (as  defined 
in  this  section)  of  process  units 
following  malfunctions  or  process  unit 
shutdowns.  Except  for  equipment  leaks, 
initial  startup  also  does  not  include 
subsequent  startups  (as  defined  in  this 
section)  of  process  units  following 
changes  in  product  for  flexible 
operation  units  or  following  recharging 
of  equipment  in  batch  operation. 

Ipstrumentation  system  means  a 
group  of  equipment  components  used  to 
condition  and  convey  a  sample  of  the 
process  fluid  to  analyzers  and 
instruments  for  the  purpose  of 
determining  process  ofwrating 
conditions  (for  example,  composition, 
pressure,  flow).  Valves  and  connectors 
are  the  predominant  type  of  equipment 
used  in  instriimentation  systems; 
however,  other  types  of  equipment  may 
also  be  included  in  these  systems.  Only 
valves  nominally  0.5  inches  and  smaller 
in  diameter,  and  connectors  nominally 
0.75  inches  and  smaller  in  diameter  are 
considered  instrumentation  systems  for 
the  purposes  of  subpart  F  of  this  part. 
Internal  floating  roof  or  IFR  means  a 
roof  that  is  designed  to  rest  or  float  on 
the  stored  liquid  surface  (but  not 
necessarily  in  complete  contact  with  it) 
inside  a  storage  vessel  that  has  a  fixed 
roof. 


Liquid-mounted  seal  means  a  foam-or 
liquid-filled  continuous  seal  mounted  in 
contact  with  the  stored  liquid. 

Liquids  dripping  means  any  visible 
leakage  fix)m  a  seal  including  dripping, 
sprajring,  misting,  clouding,  and  ice 
formation.  Indications  of  liquids 
dripping  include  puddling  or  new  stains 
that  are  indicative  of  an  existing 
evaporated  drip. 

Loading  cycle  means  the  time  period 
fit>m  the  beginning  of  filling  a  tank  truck 
or  railcar  until  flow  to  the  control 
device  ceases  as  determined  by  the  flow 
indicator. 

Low-throughput  transfer  racks  means 
those  transfer  racks  that  transfer  less 
than  a  total  of  11.8  million  liters  per 
year  (3.12  million  gallons  per  year)  of 
liquid  containing  regulated  material. 

Malfunction  means  any  sudden, 
infrequent,  and  not  reasonably 
preventable  failure  of  air  pollution 
control  equipment,  monitoring 
equipment,  process  equipment,  or  a 
process  to  operate  in  a  normal  or  usual 
manner.  Failures  that  are  caused  in  part 
by  poor  maintenance  or  careless 
operation  are  not  malfunctions. 
Malfunctions  that  do  not  affect  a 
regulated  source  or  compliance  with 
this  part  are  not  malfunctions  for 
puiposes  of  this  part. 

Metallic  shoe  seal  or  mechanical  shoe 
seal  means  metal  sheets  that  are  held 
vertically  against  the  wall  of  the  storage 
vessel  by  springs,  weighted  levers,  or 
other  mechanisms  and  connected  to  the 
floating  roof  by  braces  or  other  means. 
A  flexible  coated  fabric  (envelope)  spans 
the  annular  space  between  the  metal 
sheet  and  the  floating  roof. 

Nonautomated  monitoring  and 
recording  system  means  manual  reading 
of  values  measured  by  monitoring 
instrimients  and  manual  transcription  of 
those  values  to  create  a  record. 
Nonautomated  systems  do  not  include 
strip  charts. 

Nonrepairable  means  that  it  is 
technically  infeasible  to  repair  a  piece  of 
equipment  from  which  a  leak  has  been 
detected  without  a  process  unit 
shutdown. 

One-hour  period  means  the  60-minute 
p>eriod  commencing  on  the  hour. 

Onsite  or  on-site  means,  with  respect 
to  records  required  to  be  maintained  by 
this  part,  that  the  records  are  stored  at 
a  location  within  a  plant  site  that 
encomjMsses  the  regulated  source. 
Onsite  includes,  but  is  not  limited  to, 
storage  at  the  regulated  source  to  which 
the  records  pertain,  or  storage  in  central 
files  elsewhere  at  the  plant  site. 

Open-ended  valve  or  line  means  any 
valve  except  relief  valves  having  one 
side  of  the  valve  seat  in  contact  with 
process  fluid  and  one  side  open  to  the 


atmosphere,  either  directly  or  through 
open  piping. 

Organic  monitoring  device  means  a 
device  used  to  indicate  the 
concentration  level  of  organic 
com{>ounds  based  on  a  detection 
principle  such  as  infrared,  photo 
ionization,  or  thermal  conductivity. 

Owner  or  operator  means  any  person 
who  owns,  leases,  operates,  controls,  or 
supervises  a  regulated  source  or  a 
stationary  source  of  which  a  regulated 
source  is  a  part. 

Part  70  permit  means  any  permit 
issued,  renewed,  or  revised  pursuant  to 
part  70  of  this  chapter. 

Performance  test  means  the  collection 
of  data  resulting  from  the  execution  of 
a  test  method  (usually  three  emission 
test  runs)  used  to  demonstrate 
compliance  with  a  relevant  emission 
standard  as  specified  in  the  performance 
test  section  of  the  relevant  standard. 

Permit  prog^xnn  means  a 
comprehensive  State  operating  permit 
system  established  pursuant  to  title  V  of 
the  Act  (42  U.S.C.  7661)  and  regulations 
codified  in  part  70  of  this  chapter  and 
applicable  State  regulations,  or  a 
comprehensive  Federal  operating  permit 
system  established  pursuant  to  title  V  of 
the  Act  and  regulations  codified  in  part 
71  of  this  chapter. 

Permitting  authority  means  one  of  the 
following: 

(1)  The  State  air  pollution  control 
agency,  local  agency,  other  State  agency, 
or  other  agency  authorized  by  the 
Administrator  to  carry  out  a  permit 
program  under  part  70  of  this  chapter, 
or 

(2)  The  Administrator,  in  the  case  of 
EPA-implemented  permit  programs 
under  title  V  of  the  Act  (42  U.S.C  7661) 
and  part  71  of  this  chapter. 

Plant  site  means  all  contiguous  or 
adjoining  property  that  is  under 
common  control,  including  properties 
that  are  separated  only  by  a  road  or 
other  public  right-of-way.  Common 
control  includes  properties  that  are 
owned,  leased,  or  operated  by  the  same 
entity,  parent  entity,  subsidiary,  or  any 
combination  thereof. 

Polymerizing  monomer  means  for 
purposes  of  this  part,  a  compound 
which  may  form  polymer  buildup  in 
pump  mechanical  seals  resulting  in 
rapid  mechanical  seal  failure. 

Pressure  release  means  the  emission 
of  materials  resulting  from  the  system 
pressure  being  greater  than  the  set 
pressure  of  the  relief  device.  This 
release  can  be  one  release  or  a  series  of 
releases  over  a  short  time  period. 

Pressure  relief  device  or  valve  means 
a  device  used  to  prevent  operating 
pressures  from  exceeding  the  maximum 
allowable  working  pressure  of  the 
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process  equipment.  A  common  pressure 
relief  device  is  a  spring-loaded  pressure 
relief  valve.  Devices  that  are  actuated 
either  by  a  pressure  of  less  than  or  equal 
to  2.5  potmds  per  square  inch  gauge  or 
by  a  vacuum  are  not  pressure  relief 
devices. 

Primary  fuel  means  the  fuel  that 
provides  the  principal  heat  input  to  the 
device.  To  be  considered  primary,  the 
fuel  must  be  able  to  sustain  operation 
without  the  addition  of  other  fuels. 

Process  heater  means  an  enclosed 
combustion  device  that  transfers  heat 
liberated  by  burning  fuel  directly  to 

Erocess  streams  or  to  heat  transfer 
quids  other  than  water.  A  process 
heater  may,  as  a  secondary  function, 
heat  water  in  unfired  heat  recovery 
sections. 

Process  unit  means  the  equipment 
specified  in  the  definitions  of  process 
unit  or  chemical  manufacturing  process 
unit  in  the  applicable  referencing 
subpart.  If  the  referencing  subpart  does 
not  define  process  unit.  then,  for  the 
purposes  of  this  part,  process  unit 
means  the  equipment  assembled  and 
connected  by  pipes  or  ducts  to  process 
raw  material  and  to  manufacture  an 
intended  product. 

ProoBSS  unit  shutdown  means  a  work 
practice  or  operational  procedure  that 
stops  production  from  a  process  imit  or 
part  of  a  process  unit  during  which  it  is 
technically  faasible  to  clear  process 
material  from  a  process  unit  or  part  of 
a  process  unit  consistent  with  safety 
constraints  and  during  which  repairs 
can  be  effected.  An  unscheduled  work 
practice  or  operational  procedure  that 
stops  production  frt>m  a  process  unit  or 
part  of  a  process  unit  for  less  than  24 
hours  is  not  a  process  unit  shutdown. 
An  unscheduled  woric  practice  or 
operatiooal  procedure  that  would  stop 
production  from  a  process  unit  or  part 
of  a  process  unit  for  a  shorter  period  of 
time  than  would  be  required  to  clear  the 
process  unit  or  part  of  the  process  tmit 
of  materials  and  start  up  the  unit,  and 
would  result  in  greatCT  emissions  than 
delay  of  repair  of  leaking  components 
until  the  next  scheduled  process  unit 
shutdown  is  not  a  process  unit 
shutdown.  The  use  of  spare  equipment 
and  technically  feasible  bypassing  of 
equipment  without  stopping  production 
are  not  process  unit  shutdowns. 

Process  vent  means  a  process  vent  or 
vent  stream  as  they  are  defined  in  the 
refarendng  subpart. 

Recapture  device  means  an  individual 
unit  of  equipment  capable  of  and  used 
for  the  purpose  of  recovering  chemicals, 
but  not  normally  for  use.  reuse,  or  sale. 
For  example,  a  recapture  device  may 
recover  chemicals  primarily  for 
disposal.  Recapture  devices  include,  but 


are  not  limited  to,  absorbers,  carbon 
adsorbers,  and  condensers.  For  purposes 
of  the  monitoring,  recordkeeping,  and 
reporting  requirements  of  this  part, 
recapture  devices  are  considered 
recovery  devices. 

Recovery  device  means  an  individual 
unit  of  equipment  capable  of  and 
normally  used  for  the  purpose  of 
recovering  chemicals  for  fiiel  value  (i.e., 
net  positive  heating  value),  use,  reuse, 
or  for  sale  for  fiiel  value,  use.  or  reuse. 
Examples  of  equipment  that  may  be 
recovery  devices  include  absorbers, 
carbon  adsoibiers.  condensers,  oil-water 
separators  or  organic-water  separators, 
or  organic  removal  devices  such  as 
decanters,  strippers,  or  thin-film 
evaporation  units.  For  purposes  of  the 
monitoring,  recordkeeping,  and 
reporting  requirements  of  this  part, 
recapture  devices  are  considered 
recovery  devices. 

Reference  method  means  any  method 
of  sampling  and  analyzing  for  an  air 
pollutant  as  specified  in  an  applicable 
subpart,  the  appendices  to  40  CTTRpart 
60  or  63.  or  in  appendix  B  of  40  CFR 
part  61. 

Referencing  subpart  means  40  CFR 
part  60,  subparts  Ka,  Kb.  W.  DDD.  m. 
NNN,  and  RRR;  40  CFR  part  61. 
subparts  V.  Y.  and  B;  and  40  CFR  part 
63,  subparts  G  and  H. 

Regulated  material,  means  for 
purposes  of  this  part,  the  material 
regulated  by  the  specific  referencing 
subpart,  including  volatile  organic 
liquids  (VOL),  volatile  organic 
compounds  (VOC).  organic  hazardous 
air  pollutants  (HAP's).  benzene,  vinyl 
chloride,  or  other  chemicals  or  groups  of 
chemicals. 

Regulated  source,  for  the  purposes  of 
this  part,  means  the  stationary  source, 
the  group  of  stationary  sources,  or  the 
porticm  of  a  stationary  source  that  is 
regulated  by  a  relevant  standard  or  other 
requirement  estabUshed  pursuant  to  this 
part,  or  40  CFR  part  60.  61.  or  63. 

Relief  device  or  valve  means  a  device 
or  valve  used  only  to  release  an 
unplanned,  noiuvutine  discharge.  A 
relief  device  or  valve  discharge  can 
result  from  an  operator  error,  a 
malfunction  such  as  a  power  failure  or 
equipment  failure,  or  other  unexpected 
cause  that  requires  immediate  venting  of 
gas  from  process  equipment  in  order  to 
avoid  safety  hazards  or  equipment 
damage. 

Repaired,  for  the  purposes  of  subparts 
F  and  G  of  this  part,  means  that 
equipment  meets  the  following 
conditions: 

(1)  Is  adjusted,  or  otherwise  altered,  to 
eliminate  a  leak  as  defined  in  the 
applicable  section  of  this  part;  and 


(2)  Unless  otherwise  specified  in 
appUcable  provisions  of  this  part,  is 
monitored  as  specified  in  §  65. 104(b)  of 
subpart  F  of  this  part  and  §  65.143(c)  of 
subpart  G  of  this  part,  to  verify  that 
emissions  from  the  equipment  are  below 
the  applic^le  leak  definition. 

Routed  to  a  process  or  route  to  a  ' 
process  means  the  emissims  are 
conveyed  to  any  enclosed  p<ntion  of  a 
process  unit  wbere  the  emissions  are 
predominantly  recycled  and/or 
consumed  in  the  same  manner  as  a 
material  that  fulfills  the  same  function 
in  the  process  and/or  transformed  by 
chemical  reaction  into  materials  that  are 
not  regulated  materials  and/w 
incorporated  into  a  product:  and/or 
recovered. 

Run  means  one  of  a  series  of  emission 
or  other  measurements  needed  to 
determine  emissions  for  a  representative 
operating  period  or  cycle  as  specified  in 
this  part.  Unless  otherwise  specified,  a 
run  may  be  either  intennittent  or 
continuous  vrithin  the  limits  of  good 
engineering  practice. 

Sampling  connection  system  means 
an  assembly  of  equipment  within  a 
process  unit  used  during  periods  of 
representative  operaticm  to  take  samples 
of  the  process  fluid.  Equipmoit  used  to 
t^ilc*  nonroutine  grab  samples  is  net 
considered  a  sampling  connection 
system. 

Screwed  (threaded)  connector  means 
a  threaded  pipe  fitting  wHiare  the 
threads  are  cut  on  the  pipe  wall  and  the 
fitting  requires  <mly  two  pieces  to  make 
the  connectioo  (i.e..  the  pipe  and  the 
fitting). 

Secortdary  fuel  means  a  fiiel  fired 
through  a  burner  other  than  the  primary 
fuel  burner  that  provides  supplementary 
heat  in  addition  to  the  heat  provided  by 
the  primary  fuel. 

Sensor  means  a  device  that  measures 
a  physical  quantity  or  the  change  in  a 
physical  quantity,  such  as  temperature, 
pressure,  flow  rate.  pH,  or  liquid  level. 
Set  pressure  means,  for  the  purposes 
of  subparts  F  and  G  of  this  part,  the 
pressure  at  which  a  property  operating 
pressure  relief  device  begins  to  open  to 
relieve  atypical  ptocess  system 
operating  pressure. 

Shutdown  means  the  cessation  of 
operation  of  a  regulated  source  (for 
example,  chemi^  manufacturing 
prxKess  unit  or  a  reactor,  air  oxidation 
reactor,  distillation  unit)  and  equipment 
required  or  used  to  comply  with  this 
part,  or  the  emptying  and  degassing  of 
a  storage  vessel.  Shutdown  is  defined 
here  for  purposes  including,  but  not 
limited  to,  periodic  maintenance, 
replacement  of  equipment,  or  repair. 
Shutdown  does  not  include  the  routine 
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rinsing  or  washing  of  equipment  in 
batch  operation  between  batches. 

Simultaneous  loading  means,  for  a 
shared  control  device,  loading  of 
regulated  materials  from  more  than  one 
transfer  arm  at  the  same  time  so  that  the 
beginning  and  ending  times  of  loading 
cycles  coincide  or  overlap  and  there  is 
no  interruption  in  vapor  flow  to  the 
shared  control  device. 

Single-seal  system  means,  for 
purposes  of  subpart  C  of  this  part,  a 
floating  roof  having  one  continuous 
seal.  This  seal  may  be  a  vapor-mounted, 
liquid  mounted,  or  metallic  shoe  seal. 

Specific  gravity  monitoring  device 
means  a  unit  of  equipment  used  to 
monitor  specific  gravity  and  having  a 
minimum  accuracy  of  ±0.02  specific 
gravity  units. 

Startup  means  the  setting  into 
operation  of  a  regulated  source  (for 
example,  chemical  manufacturing 
process  unit  or  a  reactor,  air  oxidation 
reactor,  distillation  unit,  a  storage  vessel 
after  emptying  and  degassing)  and/or 
equipment  required  or  used  to  comply 
with  this  part.  Startup  includes  initial 
startup,  operation  solely  for  testing 
equipment,  the  recharging  of  equipment 
in  batch  operation,  and  transitional 
conditions  due  to  changes  in  product  for 
flexible  operation  units. 

State  means  all  non-Federal 
authorities,  including  local  agencies, 
interstate  associations,  and  statewide 
programs,  that  have  delegated  authority 
to  implement  the  provisions  of  this  part; 
the  referencing  subparts;  and/or  the 
permit  program  established  under  part 
70  of  this  chapter.  The  term  State  shall 
have  its  conventional  meaning  where 
clear  from  the  context. 

Steam  jet  ejector  means  a  steam 
nozzle  that  discharges  a  high-velocity  jet 
across  a  suction  chamber  that  is 
connected  to  the  equipment  to  be 
evacuated. 

Stuffing  box  pressure  means  the  fluid 
(liquid  or  gas)  pressure  inside  the  casing 
or  housing  of  a  piece  of  equipment,  on 
the  process  side  of  the  inboaid  seal. 

Surge  control  vessel  means  feed 
drums,  recycle  dnuns.  and  intermediate 
vessels.  Surge  control  vessels  are  used 
within  a  process  unit  (as  defined  in  the 
specific  subpart  that  references  this 
part)  when  in-process  storage,  mixing, 
or  management  of  flow  rates  or  volumes 
is  needed  to  assist  in  production  of  a 
product. 

Synthetic  organic  chemical 
manufacturing  industry  consolidated  air 
regulation  unit  or  SOCMl  CAR  unit 
means  the  equipment  assembled  and 
connected  by  pipes  or  ducts  to  process 
raw  materials,  and  to  manufacture 
intended  products  defined  in  40  CFR 
part  60.  subparts  W.  ID.  NNN.  and  RRR. 


and  in  40  CFR  part  63.  subpart  F.  A 
SOCMI  CAR  unit  defines  the  boundary 
of  equipment  potentially  subject  to  this 
part.  A  SOCMI  CAR  unit  may  consist  of 
one  or  more  unit  operations.  For  the 
purpose  of  this  subpart.  SOCMI  CAR 
unit  includes  air  oxidation  reactors  and 
their  associated  product  separators  and 
recovery  devices;  reactors  and  their 
associated  product  separators  and 
recovery  devices;  distillation  imits  and 
their  associated  distillate  receivers  and 
recovery  devices;  associated  unit 
operations;  associated  recovery  devices: 
and  any  feed,  intermediate  and  product 
storage  vessels,  product  transfer  racks, 
and  coruiected  ducts  and  piping.  A 
SOCMI  CAR  unit  includes  pumps, 
compressors,  agitators,  pressure  relief 
devices,  sampling  connection  systems, 
open-ended  valves  or  lines,  valves, 
connectors,  instrumentation  systems, 
and  control  devices  or  systems.  Except 
as  provided  in  §  65.1(i).  procedures  for 
assigning  storage  vessels,  transfer  racks, 
distillation  units  and  equipment  to 
SOCMI  CAR  units  are  specified  in 
$65.1(1),  (k),  (1).  and  (m).  respectively.  A 
SOCMI  CAR  unit  is  identifieid  by  its 
primary  product.  If  a  SOCMI  CAR  unit 
is  subject  to  both  HON  and  an  NSPS  for 
VOC  emissions  from  SOCMI,  the  SOCMI 
CAR  unit  shall  be  defined  as  the  HON 
chemical  manufacturing  process  unit. 
To  be  considered  a  SOCMI  CAR  unit 
one  of  the  following  must  occur: 

(1)  It  must  include  a  process  vent 
subject  to  40  CFR  part  60.  subparts  m. 
NNN.  or  RRR.  or  equipment  subject  to 
40  CFR  part  60  subpart  W; 

(2)  It  must  include  a  process  vent  that 
would  be  subject  to  40  CFR  part  60 
subparts  III.  NNN.  or  RRR  or  equipment 
that  would  be  subject  to  40  CFR  part  60 
subpart  W  if  construction  of  the 
regulated  soiuce  had  commenced  after 
the  applicability  date  of  the  appbcable 
SOCMI  New  Source  Perfonnance 
Standards;  or 

(3)  It  must  be  a  chemical 
manufacturing  process  unit  subject  to  40 
CFR  63.100  of  subpart  F.  the  Hazardous 
Organic  National  Emissions  Standard 
for  Hazardous  Air  Pollutants  (HON). 

Temperature  monitoring  device 
means  a  unit  of  equipment  used  to 
monitor  temperature  and  having  a 
minimum  accuracy  of  ±1  percent  of  the 
temperature  being  monitored  expressed 
in  degrees  Celsius  or  ±1.2  degrees 
Celsius  CC),  whichever  is  greater. 

Title  V  permit  means  any  permit 
issued,  renewed,  or  revised  pursuant  to 
Federal  or  State  regulations  established 
under  40  CFR  part  70  or  71  to 
implement  title  V  of  the  Act  (42  U.S.C. 
7661). 

Total  organic  compounds  or  TOC 
means  those  compounds  measiued 


according  to  the  procedures  specified  in 
§  65.64(c)  of  subpart  D  of  this  part,  and 
§65.158(b)(3)(u)(A)  of  subpart  G  of  this 
part,  as  applicable.  Those  compounds 
that  the  Administrator  has  determined 
do  not  contribute  appreciably  to  the 
formation  of  ozone  and  that  are 
specifically  excluded  from  the 
definition  of  volatile  organic  compound 
at  40  CFR  51.100(s),  are  to  be  excluded 
for  the  purposes  of  measuring  the 
hourly  emission  rate  as  required  in 
§  65.64(f)  of  subpart  D  of  this  part  for 
process  vents  subject  to  subpart  m, 
NNN.  or  RRR  of  part  60. 

Total  resource  effectiveness  index 
value  or  THE  index  value  means  a 
calculated  value  used  to  determine 
whether  control  is  required  for  a  process 
vent.  It  is  based  on  process  vent  flow 
rate,  emission  rate  of  regulated  material, 
net  heating  value,  and  corrosion 
properties  (halogenated  compound 
content),  as  quantified  by  the  equations 
given  under  §  65.64(h)  of  subpart  D  of 
this  part. 

Vapor  balancing  system  means  a 
piping  system  that  is  designed  to  collect 
regulated  material  vapors  displaced 
fix>m  tank  trucks  or  railcars  during 
loading  and  to  route  the  collected 
regulated  material  vapors  to  the  storage 
vessel  from  which  the  liquid  being 
loaded  originated,  or  to  another  storage 
vessel  connected  by  a  common  header; 
or  to  compress  and  route  to  a  process  or 
a  fuel  gas  system  the  collected  regulated 
material  vapors. 

Vapor-mounted  seal  means  a 
continuous  seal  that  is  mounted  so  that 
there  is  a  vapor  space  between  the 
stored  liquid  and  the  bottom  of  the  seal. 

Visible  emission  means  the 
observation  of  an  emission  of  opacity  or 
optical  density  above  the  threshold  of 
vision. 

{8S.3   Compltenee Mritti  slMdante and 
opertlon  and  melnnnance  requlremente. 

(a)  Requirements.  (1)  Except  as 
provided  in  paragraph  (a)(2)  of  this 
section,  the  emission  standards  and 
established  parameter  ranges  of  this  part 
shall  apply  at  all  times  except  during 
periods  of  startup,  shutdown  (as  defined 
in  §  65.2).  malfunction,  or  nonoperation 
of  the  regulated  source  (or  specific 
portion  thereof)  resulting  in  cessation  of 
the  emissions  to  which  this  part  applies. 
However,  if  a  startup,  shutdown, 
malfunction,  or  period  of  nonoperation 
of  one  portion  of  a  regulated  source  does 
not  afiect  the  ability  of  a  particular 
emission  point  to  comply  with  the 
specific  provisions  to  which  it  is 
subject,  then  that  emission  point  shall 
still  be  required  to  comply  with  the 
applicable  provisions  of  this  part  during 
the  startup,  shutdown,  malfunction,  or 
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period  of  nonoperation.  For  example,  if 
there  is  an  over  pressure  in  the  reactor 
area,  a  storage  vessel  in  a  chemical 
manufacttuing  process  unit  would  still 
be  required  to  he  controlled  in 
accordance  with  subpart  C  of  this  part. 
Similarly,  the  degassing  of  a  storage 
vessel  woidd  not  affect  the  ability  of  a 
process  vent  to  meet  the  requirements  of 
subpart  D  or  G  of  this  part. 

(2)  Subpart  F  of  this  part  shall  apply 
at  all  times  except  during  periods  of 
startup  or  shutdown  (as  defined  in 
§65.2).  malfunction,  process  unit 
shutdown  (as  defined  in  §  65.2).  or 
nonoperation  of  the  regulated  source  (or 
specific  portion  thereof)  in  which  the 
lines  are  drained  and  depressurized 
resulting  in  cessation  of  the  emissions  to . 
which  subpart  F  of  this  part  applies. 

(3)  The  ovraer  or  operator  snail  not- 
shut  down  items  of  equipment  that  are 
required  or  utilized  for  compliance  with 
requirements  of  this  part  during  times 
when  emissions  are  being  routed  to 
such  items  of  equipment,  if  the 
shutdown  would  contravene 
requirements  of  this  part  applicable  to 
such  items  of  equipment.  The  owner  or 
operator  shall  not  shut  down  CPMS 
during  times  when  emissions  are  being 
routed  to  the  equipment  that  are  being 
monitored  by  the  CPMS.  Paragraph 
(a)(3)  of  this  section  does  not  apply  if 
the  item  of  equipment  or  CPMS  is 
malfunctioning  or  if  the  owner  or 
operator  must  shut  down  the  equipment 
to  avoid  damage  due  to  a 
contemporaneous  startup,  shutdown,  or 
malfunction  of  the  regulated  source  or 
portion  thereof. 

(4)  During  startups,  shutdowns,  and 
malfunctions  when  the  emission 
standards  of  this  part  do  not  apply 
pursuant  to  paragraphs  (a)(1)  thiough 
(a)(3)  of  this  section,  the  owner  or 
operator  shall  implement,  to  the  extent 
reasonably  available,  measures  to 
prevent  or  minimize  excess  emissions. 
For  purposes  of  paragraph  (a)(4)  of  this 
section,  the  term  "excess  emissions" 
means  emissions  in  excess  of  those  that 
would  have  occurred  if  there  were  no 
startup,  shutdown,  or  malfunction  and 
the  owner  or  operator  complied  with  the 
relevant  provisions  of  this  part.  The 
measiues  to  be  taken  shall  be  identified 
in  the  applicable  startup,  shutdown,  and 
malfunction  plan  and  may  include,  but 
are  not  limitMi  to.  air  pollution  control 
technologies,  recovery  technologies, 
work  practices,  pollution  prevention, 
monitoring,  and/or  changes  in  the 
manner  of  operation  of  the  regulated 
soiuce.  Backup  control  devices  are  not 
required  but  may  be  used  if  available. 
Paragraph  (a)(4)  of  this  section  does  not 
apply  to  Group  2A  or  Group  2B  process 
vents. 


(5)  Malfunctions  shall  be  corrected  as 
soon  as  practical  after  their  occurrence 
in  accordance  with  the  startup, 
shutdown,  and  malfunction  plan 
required  in  $  65.6(a).  Paragraph  (aM5)  of 
this  section  does  not  apply  to  Group  2A 
or  Group  2B  process  vents. 

(6)  Operation  and  maintenance 
requirements  established  pursuant  to 
section  112  of  the  Act  are  enforceable 
independent  of  emissions  limitations  or 
other  requirements  in  relevant 
standards. 

(b)  Compliance  determination 
procedures.  (1)  Parameter  moiutoring: 
compliance  with  operating  conditions. 
The  parameter  monitoring  data  for 
emission  points  that  are  reqtiired  to 
perform  continuous  monitoring  shall  be 
used  to  determine  compliance  with  the 
required  operating  conditions  for  the 
monitored  control  devices  or  recovery 
devices.  For  each  exclusion  except  for 
excused  excursions,  and  as  provided  for 
in  paragraph  (b)(4)(iii)(B)  of  this  section 
the  owner  or  operator  shall  be  deemed 
to  have  failed  to  have  applied  the 
control  in  a  manner  that  achieves  the 
required  operating  conditions. 

(2)  Parameter  monitoring:  Excursions. 
An  excursion  is  not  a  violation  and  in 
cases  where  continuous  monitoring  is 
required  the  excursion  does  not  count 
toward  the  number  of  excused 
excursions,  if  the  conditions  of 
paragraphs  (b)(2)(i)  or  (b)(2)(u)  of  this 
section  are  met.  Nothing  in  paragraph 
(b)(2)  of  this  section  shall  be  construed 
to  allow  or  excuse  a  monitoring 
parameter  excursion  caused  by  any 
activity  that  violates  other  applicable 
provisions  of  this  part. 

(i)  During  periods  of  startup, 
shutdown,  or  malfunction  [and  the 
source  is  operated  during  such  periods 
in  accordance  with  the  source's  startup, 
shutdown,  and  malfunction  plan  as 
required  by  §6S.6(a)].  a  monitoring 
parameter  is  outside  its  established 
range  or  monitoring  data  caimot  be 
collected:  or 

(ii)  During  periods  of  nonoperation  of 
the  regulated  source  or  portion  thereof 
(resulting  in  cessation  of  the  emissions 
to  which  the  monitoring  applies). 

(3)  Operation  and  maintenance 
procedures.  Determination  of  whether 
acceptable  operation  and  maintenance 
procedures  are  being  used  will  be  based 
on  information  available  to  the 
Administrator  that  may  include,  but  is 
not  limited  to.  monitoring  results, 
review  of  operatirai  and  maintenance 
procedures  (including  the  startup, 
shutdown,  and  malhmction  plan,  if 
applicable,  required  in  §  65.6(a).  as 
applicable),  review  of  operation  and 
maintenance  records,  inspection  of  the 


regulated  source,  and  alternatives 
approved  as  specified  in  §  65.7. 

[A]  Emissions  standards.  Paragraphs 
(b)(4)(i)  through  (b)(4Miii)  of  this  section 
shall  govern  the  use  of  data,  tests,  and 
requirements  to  determine  compliance 
with  emissions  standards.  Paragraphs 
(b)(4)(i)  through  (bH4)(iii)  do  not  apply 
to  Group  2A  (»  Ooup  2B  process  vents. 
Compliance  with  design,  equipment, 
work  practice,  and  operating  standards, 
including  those  for  equipment  leaks, 
shall  be  determined  according  to 
paragraph  (a)(3)  of  this  section. 

(i)  Performance  test.  The 
Administrator  will  determine 
compliance  %vith  emission  standards  of 
this  part  based  on  the  results  of 
performance  tests  conducted  according 
to  the  procedures  specified  in  subpart  G 
of  this  part,  unless  otherwise  specified 
in  a  subpart  of  this  part. 

(ii)  Operation  ana  maintenance 
requirements.  The  Administrator  will 
determine  compliance  with  emission 
standards  of  this  part  by  evaluation  of 
an  owner  or  operator's  conformance 
with  operation  and  maintenance 
requirements,  including  the  evaluation 
of  monitoring  data,  as  specified  in 
subparts  of  this  part. 

(5)  Design,  equipment,  work  practice, 
or  operational  standards.  Paragraphs 
(b)(5)(i)  and  (b)(5)(u)  do  not  apply  to 
Group  2A  or  Group  2B  process  vents. 

(i)  Records  and  inspection.  The 
Administrator  will  determine 
compliance  with  design,  equipment, 
work  practice,  or  operational  emission 
standards  requirements  by  review  of 
records,  inspection  of  the  regulated 
source,  and  other  procedures  specified 
in  this  part. 

(ii)  Operation  and  maintenance.  The 
Administrator  will  determine 
compliance  with  design,  equipment. 
wcHk  practice,  or  operaticmal  standards 
by  evaluation  of  an  owner  or  operator's 
conformance  with  operation  and 
maintenance  requirements  as  specified 
in  paragraph  (a)  of  this  section,  in  other 
subparts  of  this  part,  and  in  applicable 
provisions  of  §  65.6(b). 

(c)  Finding  of  compliance.  The 
Adininistrator  will  roake  a  finding 
concerning  a  regulated  source's 
compliance  with  an  emission  standard 
or  operating  and  maintenance 
requirement  as  specified  in  paragraphs 
(a)  and  (b)  of  this  section  upon  obtaining 
all  the  compliance  information  required 
by  the  relevant  standard  (including  the 
written  reports  of  performance  test 
results,  monitoring  results,  and  other 
infcHmation,  if  appbcable)  and  any 
information  available  to  the 
Administrator  needed  to  determine 
%^ether  proper  operation  and 
maintenance  practices  are  being  used. 
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Standards  in  this  part  and  methods  of 
determining  compliance  are  given  in 
metric  units  followed  by  the  equivalents 
in  English  units.  The  Administrator  will 
make  findings  of  compliance  with  the 
standards  of  this  part  using  metric  units. 

(d)  Compliance  times.  All  terms  that 
define  a  period  of  time  for  completion 
of  required  tasks  (for  example,  weekly, 
monthly,  quarterly,  annually)  unless 
specificKl  otherwise  in  the  section  or 
paragraph  that  imfKwes  the  requirement 
refer  to  the  standard  calendar  periods. 

(1)  Notwithstanding  time  periods 
specified  for  completion  of  required 
tasks,  time  periods  may  be  changed  by 
mutual  agreement  between  the  owner  or 
operator  and  the  Administrator  as 
specified  in  §  65.5(h)(5)  (for  example,  a 
period  could  begin  on  the  compliance 
date  or  another  date,  rather  than  on  the 
first  day  of  the  standard  calendar 
period).  For  each  time  period  that  is 
changed  by  agreement,  the  revised 
period  shall  remain  in  efiiect  until  it  is 
changed.  A  new  request  is  not  necessary 
for  each  recurring  period. 

(2)  When  the  period  specified  for 
compliance  is  a  standard  calendar 
period,  if  the  initial  compliance  date 
occius  after  the  beginning  of  the  period, 
compliance  shall  be  required  according 
to  the  schedule  specified  in  paragraphs 
(d)(2)(i)  or  (d)(2)(ii)  of  this  section,  as 
appropriate. 

(i)  Compliance  shall  be  required 
before  the  end  of  the  standard  calendar 
period  within  which  the  compliance 
deadline  ocouv  if  there  remain  at  least 
3  days  for  tasks  that  must  be  performed 
weekly,  at  least  2  weeks  for  tasks  that 
must  be  performed  monthly,  at  least  1 
month  for  tasks  that  must  be  performed 
each  quarter,  or  at  least  3  months  for 
tasks  that  must  be  performed  annually: 
or 

(ii)  In  all  other  cases,  compliance 
shall  be  required  before  the  eiul  of  the 
firat  full  standard  calendar  period  after 
the  period  within  which  the  initial 
compliance  deadline  occurs. 

(3)  In  all  instances  where  a  provision 
requires  completion  of  a  task  during 
each  of  multiple  successive  periods,  an 
owner  or  operator  may  perform  the 
required  task  at  any  time  during  the 
specified  period  provided  the  task  is 
conducted  at  a  reasonable  interval  after 
completion  of  the  task  during  the 
previous  period. 

166.4    nacordfc—nlng. 

(a)  Maintaining  notifications,  records, 
and  reports.  Except  as  provided  in 
paragraph  (b)  of  this  section,  the  owner 
or  operator  of  each  regulated  source 
subject  to  this  part  shall  keep  copies  of 
notifications,  reports,  and  records 
required  by  this  part  for  the  length  of 


time  specified  in  paragraphs  (a)(1)  or 
(a)(2)  of  this  section,  as  applicable. 

(1)  If  an  owner  or  operator  is  required 
to  operate  under  a  title  V  permit.  Uien 
all  applicable  notifications,  reports,  and 
records  shall  be  maintained  for  at  least 
5  years,  unless  a  subpart  of  this  part 
specifies  a  longer  period. 

(2)  If  an  owner  or  operator  is  not 
required  to  operate  under  a  title  V 
permit,  then  all  notifications,  reports, 
and  records  required  by  this  part  shall 
be  maintained  for  at  least  2  years.  If  a 
subpart  of  this  part  specifies  records  to 
be  maintained  for  a  period  different 
than  2  years,  then  those  records  shall  be 
kept  for  that  period. 

(b)  Copies  of  reports.  If  an  owner  or 
operator  submits  reports  to  the 
applicable  EPA  Regional  Office,  the 
owner  or  operator  is  not  required  to 
maintain  copies  of  those  reports.  If  the 
EPA  Regional  Office  has  waived  the 
requirement  of  §  65.5(g)(1)  for  submittal 
of  copies  of  reports,  the  owner  or 
operator  is  not  required  to  maintain 
copies  of  the  waived  reports.  Paragraph 
(b)  of  this  section  applies  only  to  reports 
and  not  the  underlying  records  which 
must  be  maintained  as  specified 
throughout  this  part. 

(c)  Availability  of  records.  All 
applicable  records  shall  be  maintained 
in  such  a  manner  that  they  can  be 
readily  accessed  and  are  suitable  for 
inspection  as  specified  in  paragraph 
(c)(1)  or  (c)(2)  of  this  section. 

(1)  Except  as  specified  in  paragraph 
(c)(2)  of  this  section,  records  of  the  most 
recent  2  years  shall  be  retained  onsite  or 
shall  be  accessible  to  an  inspector  while 
onsite.  The  records  of  the  remaining  3 
years,  where  required,  may  be  retained 
offsite. 

(2)  For  sources  referenced  to  this  part 
from  40  CFR  part  63.  subpart  G  or  H,  the 
most  recent  6  months  of  records  shall  be 
retained  on  site  or  shall  be  accessible  to 
an  inspector  while  onsite  from  a  central 
location  by  computer  or  other  means 
that  provides  access  within  2  hours  after 
a  request.  The  remaining  4  and  one-half 
years  of  records,  where  required,  may  be 
retained  offsite. 

(3)  Records  specified  in  paragraph 
(c)(1)  or  (c)(2)  of  this  section  may  be 
maintained  in  hard  copy  or  computer- 
readable  form  including,  but  not  limited 
to,  on  paper,  microfilm,  computer, 
computer  disk,  magnetic  tape,  or 
microfiche. 

f66^    Reporting  raqulTMfMntB. 

(a)  Required  reports.  Each  owner  or 
operator  of  a  regulated  source  subject  to 
this  subpart  shall  submit  the  reports 
listed  in  paragraphs  (a)(1)  through  (a)(6) 
of  this  section,  as  applicable. 


(1)  A  Notification  of  Initial  Startup 
described  in  paragraph  (b)  of  this 
section. 

(2)  An  initio/  Notification  for  Part  65 
Applicability  described  in  paragraph  (c) 
of  this  section. 

(3)  An  Initial  Compliance  Status 
Report  described  in  paragraph  (d)  of  this 
section. 

(4)  Periodic  reports  described  in 
paragraph  (e)  of  this  section. 

(5)  Other  reports.  Other  reports  shall 
be  submitted  as  specified  elsewhere  in 
this  part. 

(6)  Startup,  shutdown,  and 
malfunction  reports  described  in 
§  65.6(c)  of  this  subpart. 

(b)  Notification  of  Initial  Startup — (1) 
Contents.  Any  owner  or  operator  of  a 
regulated  source  which  elects  to  comply 
with  this  part  at  initial  startup  shall 
send  the  Administrator  %vritten 
notification  of  the  actual  date  of  initial 
startup  of  a  regulated  source. 

(2)  Due  date.  The  notification  of  the 
actual  date  of  initial  startup  shall  be 
postmarked  within  15  days  after  such 
date. 

(c)  Initial  Notification  for  Part  65 
Applicability.  Owners  or  operators  of 
regulated  sources  that  have  been  subject 
to  a  40  CFR  part  60. 61,  or  63  standard 
and  who  have  chosen  to  comply  with 
this  part  and  who  are  not  operating  the 
regulated  source  under  an  approved  title 
V  permit  shall  notify  the  Administrator. 

'  The  notice  shall  include  the  information 
specified  in  paragraphs  (c)(1)  through 
(c)(7)  of  this  section,  as  applicable,  and 
may  accompany  the  application  for  a 
construction  permit  for  the  regulated 
source.  This  notification  may  be  waived 
by  the  Administrator. 

(1)  Identification  of  the  storage  vessels 
subject  to  subpart  C  of  this  part. 

(2)  Identification  of  the  process  vents 
subject  to  subpart  D  of  this  f>art, 
including  process  vent  group  status  as 
specified  in  §  65.62(a)  of  subpart  D  of 
this  part. 

(3)  Identification  of  the  process  vents 
subject  to  40  CFR  part  60,  subpart  DDD 
complying  with  requirements  of  subpart 
C  of  tlUs  part. 

(4)  Identification  of  the  transfer  racks 
subject  to  subpart  E  of  this  part. 

(5)  For  equipment  leaks,  identification 
of  the  process  units  subject  to  subpart  F 
ofthispart. 

(6)  Tne  proposed  implementation 
schedule  specified  in  §  65.1(f)(1)  for 
sources  identified  in  paragraphs  (c)(1) 
through  (c)(5)  of  this  section,  with  the 
implementation  schedule  extending  no 
longer  than  3  yeare. 

(7)  Process  unit  identification.  As  an 
alternative  to  requirements  specified  in 
paragraphs  (c)(1)  through  (c)(4).  and 
(c)(6)  of  this  section,  the  process  units 
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can  be  identified  instead  of  the 
individual  pieces  of  equipment.  For  this 
alternative,  the  kind  of  emission  point 
in  the  process  unit  that  will  comply 
must  also  be  identified. 

(d)  Initial  Compliance  Status  Report — 
(1)  Contents.  The  owner  or  operator 
shall  submit  an  Initial  Compliance 
Status  Report  for  eadi  regulated  source 
subject  to  this  part  containing  the 
information  specified  in  the  subparts  of 
this  part.  Unless  the  required 
informatiaii  has  already  been  submitted 
under  requirements  of  the  applicable 
referencing  subpart,  this  information 
can  be  submitted  as  part  of  a  title  V 
permit  application  or  amendment. 

(2)  Due  date.  The  owner  or  operator 
shall  submit  the  Initial  Compliance 
Status  Report  for  each  regulated  source 
240  days  after  the  applicable 
compliance  date  specified  in  the 
referencing  subparts,  or  60  days  after  the 
completion  of  the  initial  performance 
test  or  initial  compliance  determination, 
whichever  is  earlier.  Initial  compliance 
Status  Reports  may  be  combined  for 
multiple  regulated  sources  as  long  as  the 
due  date  requirements  for  all  sources 
covered  in  the  combined  report  are  met. 

(e)  Periodic  reports.  The  owner  or 
operator  of  a  source  subject  to 
monitoring  requirements  of  this  part  or 
to  other  requirements  of  this  part  where 
periodic  reporting  is  specified,  shall 
submit  a  periodic  report. 

(1)  Contents.  Periodic  reports  shall 
include  all  information  specified  in 
subparts  of  this  part. 

(2)  Due  date.  The  periodic  report  shall 
be  submitted  semiannually  no  later  than 
60  calendar  days  after  the  end  of  each 
6-month  period.  The  first  report  shall  be 
submitted  no  later  than  the  last  day  of 
the  month  that  includes  the  date  8 
months  after  the  date  the  source  became 
subject  to  this  rule  or  since  the  last  part 
60,  part  61,  or  part  63  periodic  report 
was  submitted  for  the  applicable 
requirement,  whichever  is  earUer. 

(3)  Overlap  with  title  V  reports. 
Information  required  by  this  part,  which 
is  submitted  with  a  title  V  periodic 
report,  need  not  also  be  included  in  a 
subsequent  periodic  report  required  by 
this  part.  The  title  V  report  shall  be 
referenced  in  the  periodic  report 
required  by  this  part. 

(f)  General  report  content.  All  reports 
and  notifications  submitted  pursuant  to 
this  part,  including  reports  that  combine 
information  bom  this  part  and  a 
referencing  subpart,  shall  include  the 
information  specified  in  paragraphs 
(f)(1)  through  (f)(4)  of  this  section. 

(1)  The  name,  address,  and  telephone 
number  (fax  number  may  also  be 
provided)  of  the  owner  or  operator. 


(2)  The  name,  address  and  telephone 
number  of  the  person  to  whom  inquiries 
should  be  addressed,  if  diffierait  than 
the  owner/operator. 

(3)  The  address  (physical  location)  of 
the  reporting  facility. 

(4)  Identification  of  each  regulated 
source  covered  in  the  submission  and 
identification  of  which  subparts 
(referencing  and  part  65)  options  from 
this  part  are  applicable  to  that  r^ulated 
source.  Summaries  and  groupings  of 
this  information  are  permitted. 

(g)  Report  and  notification 
submission — (1)  Submission.  All  reports 
and  notifications  required  under  this 
part  shall  be  sent  to  the  Administrator 
at  the  appropriate  EPA  Regional  Office 
and  to  the  delegated  State  authority, 
except  that  requests  for  permission  to 
use  an  alternative  means  of  emission 
limitation  as  provided  for  in  §  65.8(a) 
shall  be  submitted  to  the  Director  of  the 
EPA  Office  of  Air  Quality  Planning  and 
Standards.  U.S.  Environmental 
ProtecticHi  Agency.  MD-10,  Research 
Triangle  Paiii.  North  CaroUna.  27711. 
The  Q'A  Regional  Office  may  waive  the 
requirement  to  receive  a  copy  of  any 
reports  or  notifications  at  its  discretion. 

(2)  Submission  of  copies.  If  any  State 
requires  a  notice  that  contains  all  the 
information  required  in  a  report  or 
notification  Usted  in  this  part,  an  owner 
or  operator  may  send  the  appropriate 
EPA  Regional  Office  a  copy  of  the  report 
or  notification  sent  to  the  State  to  satisfy 
the  requirements  of  this  part  for  that 
report  or  notification. 

(3)  Method  of  submission.  Wherever 
this  subpart  specifies  "postmark"  dates, 
submittals  may  be  sent  by  methods 
other  than  the  U.S.  Mail  (for  example, 
by  fax  or  courier).  Submittals  shall  be 
sent  on  or  before  the  specified  date. 

(4)  Submission  by  electronic  media.  If 
acceptable  to  both  the  Administrator 
and  the  owner  or  operator  of  a  source, 
reports  may  be  submitted  on  electronic 
media. 

(h)  Adjustment  to  timing  of  submittals 
and  review  of  required 
communications— (^)  Alignment  with 
title  V  fubmission.  An  owner  or 
operator  may  submit  periodic  reports 
required  by  this  part  on  the  same 
schedule  as  the  title  V  periodic  report 
for  the  facility.  The  owner  or  operator 
using  this  option  need  not  obtain  prior 
approval,  but  must  assure  no  reporting 
gaps  from  the  last  periodic  report  for  the 
relevant  standards.  The  owner  or 
operator  shall  clearly  identify  the 
change  in  reporting  schedule  in  the  first 
report  filed  under  paragraph  (h)  of  this 
section.  The  requirements  of  paragraph 
(e)  of  this  section  are  not  waived  when 
implementing  this  change. 


(2)  Request  for  adjustment.  An  owner 
or  operator  may  arrange  by  mutual 
agreement  (vidiich  may  be  a  standing 
agreement)  with  the  Administrator  a 
common  schedule  on  which  periodic 
reports  required  by  this,  part  shall  be 
submitted  throughout  the  year  as  long  as 
the  reporting  period  is  not  extended.  An 
owner  or  operator  who  wishes  to 
request  a  change  in  a  time  period  or 
postmarin  deadline  tot  a  particular 
requirement  shall  request  the 
adjustment  in  writing  as  soon  as 
practical  before  the  subject  activity  is 
required  to  take  place.  The  owner  or 
operator  shall  include  in  the  request 
whatever  information  he  or  she 

considere  useful  to  convince  the        

Administrator  that  an  adjustment  is 
warranted.  A  request  for  a  change  to  the 
periodic  reporting  schedule  need  only 
be  made  ooce  f(»  every  schedule  change 
and  not  once  for  every  semiannual 
report  submitted. 

(3)  Approval  of  request  for . 
adjustment.  If,  in  the  Administrator's 
judgment,  an  owner  or  operator's 
request  for  an  adjustment  to  a  particular 
time  period  or  postmark  deadline  is 
warranted,  the  Administrator  will 
approve  the  adjustment.  The 
Administrator  will  notify  the  owner  or 
operator  in  writing  of  approval  or 
disapproval  of  the  request  for  an 
adjustment  within  15  calendar  days  of 
receiving  sufficient  infcmnation  to 
evaluate  the  request. 

(4)  Notification  of  delay.  If  the 
Administrator  is  unable  to  meet  a 
specified  deadline,  the  owner  or 
operator  will  be  notified  of  any 
significant  delay  and  informed  of  the 
amended  schedule. 

(i)  An  owner  or  operator  shall  report 
in  a  title  V  permit  appbcation  or  as 
otherwise  specified  by  the  permitting 
authority,  the  information  listed  in 
paragraphs  (i)(l)  through  (i)(5)  of  this 
section. 

(1)  A  list  designating  each  emission 
point  complying  with  subparts  C 
through  G  of  this  part  and  whether  each 
process  vent  is  Group  1 ,  Group  2A,  or 
Group2B. 

(2)  The  control  technology  or  method 
of  compliance  that  will  be  applied  to 
each  emission  point. 

(3)  A  statement  that  the  compliance 
demonstration,  monitoring,  inspection, 
recordkeeping,  and  reporting  provisions 
in  subparts  C  through  G  of  this  part  that 
are  applicable  to  each  emission  point 
will  be  implemented  beginning  on  the 
date  of  compliance  as  specified  in  the 
referencing  subpart. 

(4)  The  monitoring  information  in 

§  65.162(e)  of  subpart  G  of  this  part  if. 
for  any  emission  point,  the  owner  or 
operator  of  a  source  seeks  to  comply 


57818  Federal  Register /Vol.  63.  No.  208  /  Wednesday,  October  28.  1998 /Proposed  Rules 


through  use  of  a  control  technique  other 
than  diose  for  which  monitoring 
parameters  are  specified  in  §§65.148 
through  65.154  of  subpart  G  of  this  part. 
(5)  Any  requests  for  alternatives  to  the 
continuous  operating  parameter 
monitoring  and  recordkeeping 
provisions,  as  specified  in  §  65.162(d)  of 
subpart  G  of  this  part. 

f66.e    Startup,  ehutdown.  and  malfunction 
plan  and  pfocadwaa. 

(a)  Paragraphs  (b)  and  (c)  of  this 
section  do  not  apply  to  Group  2A  or 
Group  2B  process  vents. 

(b)  Startup,  shutclo¥m,  and 
malfunction  plan — (1)  Description  and 
purpose  of  plan.  The  owner  or  operator 
of  a  regulated  source  shall  develop  and 
implement  a  written  startup,  shutdown, 
and  malfunction  plan  that  describes,  in 
detail,  procedures  for  operating  and 
maintaining  the  regulated  source  during 
periods  of  startup.  shutdov«m.  and 
malfunction  and  a  program  of  corrective 
action  for  malfunctioning  process  and 
air  pollution  control  equipment  used  to 
comply  with  the  relevant  standard.  The 
plan  shall  also  address  routine  or 
otherwise  predictable  CPMS 
malfunctions.  This  plan  shall  be 
developed  by  the  owner  or  operator  by 
the  regulated  source's  implementation 
date  as  specified  in  §  65.1(f),  or,  for 
sources  referenced  from  40  CFR  part  63. 
subpart  F,  by  the  compliance  date 
specified  in  that  subpart.  The 
requirement  to  develop  and  implement 
this  plan  shall  be  incorporated  into  the 
source's  title  V  permit.  This  requirement 
is  optional  for  equipment  that  must 
comply  with  subpart  F  of  this  part.  It  is 
not  optional  for  equipment  equipped 
with  a  closed  vent  system  and  control 
device  subject  to  subpart  G  of  this  part. 
The  purpose  of  the  startup,  shutdown, 
and  malfunction  plan  is  described  in 
paragraphs  (b)(l)(i)  and  (b)(l)(ii)  of  this 
section. 

(i)  To  ensure  that  owners  or  operators 
are  prepared  to  correct  malfunctions  as 
soon  as  practical  after  their  occurrence 
in  order  to  minimize  excess  emissions 
of  regulated  material;  and 

(iijTo  reduce  the  reporting  burden 
associated  with  periods  of  startup, 
shutdown,  and  malfunction  (including 
corrective  action  taken  to  restore 
malfunctioning  process  and  air 
pollution  control  equipment  to  its 
normal  or  usual  manner  of  operation). 

(2)  Operation  of  source.  During 
periods  of  startup,  shutdown,  and 
malfunction,  the  owner  or  operator  of  a 
regulated  source  shall  operate  and 
maintain  such  source  (including 
associated  air  pollution  control 
equipment  and  CPMS)  in  accordance 
with  the  procedures  specified  in  the 


startup,  shutdown,  and  malfunction 
plan  developed  under  paragraph  (b)(1) 
of  this  section. 

(3)  Use  of  additional  procedures.  To 
satisfy  the  requirements  of  this  section 
to  develop  a  startup,  shutdown,  and 
malfunction  plan,  the  owner  or  operator 
may  use  the  regulated  source's  standard 
operating  procedures  (SOP)  manual,  or 
an  Occupational  Safety  and  Health 
Administration  (OSHA)  or  other  plan, 
provided  the  alternative  plans  meet  all 
the  requirements  of  this  section  and  are 
made  available  for  inspection  when 
requested  by  the  Administrator. 

(4)  Revisions  to  the  plan.  Based  on  the 
results  of  a  determination  made  under 

§  65.3(b)(3),  the  Administrator  may 
require  that  an  owner  or  operator  of  a 
regulated  source  make  chuiges  to  the 
startup,  shutdovm.  and  malfunction 
plan  for  that  source.  The  Administrator 
may  require  reasonable  revisions  to  a 
startup,  shutdown,  and  malfunction 
plan,  if  the  Administrator  finds  that  the 
plan  is  inadequate  as  specified  in 
paragraphs  (b)(4)(i)  through  (b)(4)(iv)  of 
this  section: 

(i)  Does  not  address  a  startup, 
shutdown,  and  malfunction  event  of  the 
CPMS.  the  air  pollution  control 
equipment,  or  the  regulated  source  that 
has  occurred;  or 

(ii)  Fails  to  provide  for  the  operation 
of  the  regulated  source  (includiing 
associated  air  pollution  control 
equipment  and  CPMS)  during  a  startup, 
shutdown,  and  malfunction  event  in  a 
manner  consistent  with  good  air 
pollution  control  practices  for 
minimizing  emissions  to  the  extent 
practical;  or 

(iii)  Does  not  provide  adequate 
procedures  for  correcting 
malfunctioning  process  and/or  air 
pollution  control  equipment  as  quickly 
as  practicable;  or 

(iv)  Does  not  provide  adequate 
measures  to  prevent  or  minimize  excess 
emissions  to  the  extent  practical  as 
specified  in  §  65.3(a)(4). 

(5)  Additional  malfunction  plan 
requirements.  If  the  startup,  shutdown, 
and  malfunction  plan  fails  to  address  or 
inadequately  addresses  an  event  that 
meets  the  characteristics  of  a 
malfunction  but  was  not  included  in  the 
startup,  shutdown,  and  malfunction 
plan  at  the  time  the  owner  or  operator 
developed  the  plan,  the  owner  or 
operator  shall  revise  the  startup, 
shutdown,  and  malfunction  plan  within 
45  days  after  the  event  to  include 
detailed  procedures  for  o{>erating  and 
maintaining  the  regulated  source  during 
similar  malfunction  events  and  a 
program  of  corrective  action  for  similar 
malfunctions  of  process  or  air  pollution 
control  equipment  or  CPMS. 


(c)  Startup,  shutdown,  and 
malfunction  reporting  requirements — (1) 
Periodic  startup,  shutdown,  and 
malfunction  reports.  If  actions  taken  by 
an  owner  or  operator  during  a  startup, 
shutdown,  and  malfunction  of  a 
regulated  source,  or  of  a  control  device 
or  monitoring  system  required  for 
compliance  (including  actions  taken  to 
correct  a  malfunction)  are  consistent 
with  the  procedures  specified  in  the 
source's  startup,  shutdown,  and 
malfunction  plan,  then  the  owner  or 
operator  shall  state  such  information  in 
a  startup,  shutdown,  and  malfunction 
report.  During  the  reporting  period, 
reports  shall  only  be  required  for 
startup,  shutdown,  and  malfunction 
during  which  excess  emissions  occur.  A 
startup,  shutdown,  and  malfunction 
report  can  be  submitted  as  part  of  a 
periodic  report  required  under  §  6S.S(e). 
or  on  a  more  frequent  basis  if  specified 
otherwise  in  a  relevant  standard  or  as 
established  otherwise  by  the  permitting 
authority  in  the  source's  title  V  permit. 
The  startup,  shutdown,  and  malfunction 
report  shall  be  delivered  or  postmarked 
by  the  30th  day  following  the  end  of 
each  calendar  half  (or  other  calendar 
reporting  period,  as  appropriate),  unless 
the  information  is  submitted  with  the 
periodic  report.  The  report  shall  include 
the  information  specified  in  paragraphs 
(c)(l)(i)  and  (c)(l)(ii)  of  this  section. 

(i)  The  name,  title,  and  signature  of 
the  owner  or  operator  or  other 
responsible  official  certifying  its 
accuracy. 

(ii)  The  number  of  startup,  shutdown, 
malfunction  events  and  the  total 
duration  of  all  periods  of  startup, 
shutdown,  and  malfunction  for  the 
reporting  period  if  the  total  duration 
amoimts  to  either  of  the  durations  in 
paragraphs  (c)(l)(ii)(A)  or  (c)(l)(ii)(B)  of 
this  section. 

(A)  Total  duration  of  periods  of 
inoperation  or  malfunctioning  of  a 
CPMS,  as  recorded  in  §65.162(a)(2)(iii) 
of  subpart  G  of  this  p>art.  equal  to  or 
greater  than  5  percent  of  that  CPMS 
operating  time  for  the  reporting  period; 
or 

(B)  Total  duration  of  periods  of 
startup,  shutdown,  and  malfunction  for 
a  regulated  source  during  which  excess 
emission  occur  equal  to  or  greater  than 
1  percent  of  that  regulated  source 
operating  time  for  the  reporting  period. 

(2)  Immediate  startup,  shutdown,  and 
malfunction  reports.  Notwithstanding 
the  allowance  to  reduce  the  frequency  of 
reporting  for  startup,  shutdown,  and 
malfunction  reports  under  paragraph 
(c)(1)  of  this  section,  any  time  an  action 
taken  by  an  owner  or  operator  during  a 
startup,  shutdown,  or  malfunction 
(including  actions  taken  to  correct  a 
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malfunction)  diuing  which  excess 
emissions  occur  is  not  consistent  with 
the  procedures  specified  in  the 
regulated  source's  startup,  shutdown, 
and  malfunction  plan,  the  owner  or 
operator  shall  report  the  actions  taken 
for  that  event  within  2  working  days 
after  commencing  actions  inconsistent 
With  the  plan  followed  by  a  letter 
delivered  or  postmariied  within  7 
working  days  after  the  end  of  the  event. 
The  immediate  report  required  under 
this  paragraph  (c)(2)  of  this  section  shall 
contain  the  name,  title,  and  signature  of 
the  owner  or  operator  or  other 
responsible  official  who  is  certifying  its 
accuracy,  explaining  the  circumstances 
of  the  event,  the  reasons  for  not 
following  the  startup,  shutdown,  and 
malfunction  plan,  and  whether  any 
excess  emissions  and/or  parameter 
monitoring  exceedances  are  believed  to 
have  occurred.  Not  withstanding  the 
requirements  of  the  previous  sentence, 
after  the  effective  date  of  an  approved 
permit  program  in  the  State  in  which  a 
regulated  source  is  located,  the  owner  or 
operator  may  make  alternative  reporting 
arrangements,  in  advance,  with  the 
permitting  authority  in  that  State. 
Procedures  governing  the  arrangement 
of  alternative  reporting  requirements 
under  paragraph  (c)(2)  of  this  section  are 
specified  in  §  65.5(h). 

f6ft.7    Monitoring,  racotdkaaptoig,  and 
laportlnQ  vMivaia  and  aitantathtaa, 

(a)  Waiver  of  recordkeeping  or 
reporting  requirements — (1)  Waiver 
application.  The  owner  or  operator  may 
apply  for  a  waiver  from  recordkeeping 
or  reporting  requirements  if  the 
regulated  source  is  achieving  the 
relevant  standard(s),  or  the  source  is 
operating  under  an  extension  of 
compliance,  under  40  CFR  63.6(i)  or  a 
waiver  of  compliance  under  40  CFK 
61.10(b),  or  the  owner  or  operator  has 
requested  an  extension  or  waiver  of 
compliance  and  the  Administrator  is 
still  considering  that  request.  The 
waiver  application  shall  be  submitted  in 
writii^  to  the  Administrator. 

(2)  Extension  ofcompUance  request.  If 
an  application  for  a  waiver  of 
recordkeeping  or  reporting  is  made,  the 
application  shall  accompany  the  request 
for  an  extension  of  compUance  under  40 
CFR  63.6(i)  or  the  request  for  a  waiver 
of  compliance  under  40  CFR  61.10(b), 
any  required  compliance  progress  report 
or  compliance  status  report  required  in 
the  source's  title  V  permit  application  or 
a  permit  modification  application,  or  a 
periodic  report  required  under  this  part, 
whichever  is  applicable.  The 
application  shaU  include  whatever 
information  the  owner  or  operator 
considers  useful  to  convince  the 


Administrator  that  a  waiver  of 
recordkeeping  or  reporting  is  warranted. 

(3)  Approval  or  denial  of  waiver.  The 
Administrator  will  approve  or  deny  a 
request  for  a  waiver  of  recordkeeping  or 
reporting  requirements  when 
performing  one  of  the  actions  described 
in  paragraphs  (a)(3)(i)  through  (a)(3)(iii) 
of  this  section: 

(i)  Approves  or  denies  an  extension  of 
compliance  under  40  CFR  63.6(i)  or  a 
waiver  of  compliance  imder  40  CFR 
61.10(b);  or 

(ii)  Makes  a  determination  of 
compliance  following  the  submission  of 
a  required  compliance  status  report  or 
periodic  report:  or 

(iii)  Makes  a  determination  of  suitable 
progress  towards  compliance  following 
the  submission  of  a  compliance  progress 
report,  whichever  is  appUcable. 

(4)  IVoiver  conditions.  A  waiver  of  any 
recordkeeping  or  reporting  requirement 
granted  under  paragraph  (a)  of  this 
section  may  be  conditioned  on  other 
recordkeeping  or  reporting  requirements 
deemed  necessary  by  the  Administrator. 

(5)  Waiver  cancellation.  Approval  of 
any  waiver  granted  under  this  section 
shall  not  abrogate  the  Administrator's 
authority  under  the  Act  or  in  any  way 

-prohibit  the  Administrator  from  later 
canceling  the  waiver.  The  cancellation 
will  be  made  only  after  notice  is  given 
to  the  owner  or  operator  of  the  regulated 
source. 

(b)  Requests  for  approval  of 
alternative  monitoring  or  recordkeeping. 
An  owner  or  operator  may  submit  a 
written  request  for  approval  to  use 
alternatives  to  the  monitoring  or 
recordkeeping  provisions  of  this  part. 
For  process  vents  and  transfer  racks, 
except  low-throughput  transfer  racks, 
the  provisions  in  paragraph  (c)  of  this 
section  shall  govern  the  review  and 
approval  of  requests.  In  addition,  the 
appUcation  shall  include  information 
justifying  the  owner  or  operator's 
request  for  an  alternative  monitoring  or 
recordkeeping  method,  such  as  the 
technical  or  economic  infeasibiUty.  or 
the  impracticality.  of  the  regulated 
source  using  the  required  method.  For 
storage  vessels  and  low  throughput 
transfer  racks,  owners  and  operators 
shall  comply  with  the  requirements  of 

§  65.145(b)  of  Subpart  G  of  this  part  for 
preparing  and  submitting  a  design 
evaluation.  For  equipment  leaks,  owners 
and  operators  shall  comply  with  the 
recordkeeping  requirements  of 
§  65.163(d)  of  subpart  G  of  this  part. 

(c)  Approval  or  denial  of  request  to 
use  alternative  monitoring  or 
recordkeeping.  The  Admhiistrator  will 
notify  the  owner  or  operator  of  approval 
or  intention  to  deny  approval  of  the 
request  to  use  an  alternative  monitoring 


or  recordkeeping  method  within  90 
calendar  days  after  receipt  of  the 
original  request  and  within  30  calendar 
days  after  receipt  of  any  supplementary 
information  that  is  submitted.  Before 
disapproving  any  request  to  use  an 
alternative  method,  the  Administrator 
will  notify  the  applicant  of  the 
Administrator's  intention  to  disapprove 
the  request  together  with  the  items 
specified  in  paragraphs  (c)(1)  and  (c)(2) 
of  this  section: 

(1)  Notice  of  the  information  and 
findings  on  which  the  intended 
disapproval  is  based;  and 

(2)  Notice  of  opportunity  for  the 
owner  or  operator  to  present  additional 
information  to  the  Administrator  before 
final  action  on  the  request.  At  the  time 
the  Administrator  notifies  the  applicant 
of  the  intention  to  disapprove  the 
request,  the  Administrator  will  specify 
how  much  time^e  owner  or  operator 
will  have  after  being  notified  of  the 
intended  disapproval  to  submit  the 
additional  information. 

(d)  Use  of  an  alternative  monitoring  or 
recordkeeping  method.  (1)  The  owner  or 
operator  of  a  regulated  source  is  subject 
to  the  monitoring  and  recordkeeping 
requirements  of  the  relevant  standard 
unless  permission  to  use  an  alternative 
monitoring  or  recordkeeping  method 
requested  under  paragraph  (b)  of  this 
section  or  §65. 162(d)  of  subpart  G  of 
this  part  has  been  granted  by  the 
Administrator.  Once  an  alternative  is 
approved,  the  owner  or  operator  shall 
use  the  alternative  for  the  emission 
points  or  regulated  sources  dted  in  the 
approval  and  shall  meet  the  monitoring 
and  recordkeeping  requirements  of  the 
relevant  standard  for  all  other  emission 
points  or  regulated  sources. 

(2)  If  the  Administrator  approves  the 
use  of  an  alternative  monitoring  or 
recordkeeping  method  for  a  regulated 
source  under  paragraph  (c)  of  this 
section,  the  owner  or  operator  of  such 
source  shall  continue  to  use  the 
alternative  monitoring  or  recordkeeping 
method  unless  he  or  she  receives 
approval  from  the  Administrator  to  use 
another  method. 

(3)  If  the  Administrator  finds 
reasonable  grounds  to  dispute  the 
results  obtained  by  an  alternative 
mcHiitoring  or  recordkeeping  method, 
requirement,  or  procedure,  the 
Administrator  may  require  the  use  of  a 
method,  requirement,  or  procedure 
specified  in  the  relevant  standard.  If  the 
results  of  the  specified  and  alternative 
methods,  requirements,  or  procedures 
do  not  agree,  the  results  obtained  by  the 
specified  method,  requirement,  or 
procedure  shall  prevail. 
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fSaJ    ProceduTM  for  approval  o( 
aWwwaMva  maana  otf  amiaalofi  ihnitMon. 

(a)  Alternative  means  of  emission 
limitation.  An  owner  or  operator  may 
request  a  determination  of  equivalence 
for  an  alternative  means  of  emission 
limitation  to  the  requirements  of  design, 
equipment,  work  practice,  or 
operational  standards  of  this  part.  If.  in 
the  judgment  of  the  Administrator,  an 
alternative  means  of  emission  limitation 
will  achieve  a  reduction  in  regulated 
material  emissions  at  least  equivalent  to 
the  reduction  in  emissions  bom  that 
source  achieved  under  any  design, 
equipment,  work  practice,  or 
operational  standards  (but  not 
performance  standards)  in  this  part,  the 
Administrator  will  pubUsh  in  the 
f  aderal  Register  a  notice  permitting  the 
use  of  the  alternative  means  for 
purposes  of  compliance  with  that 
reouirement. 

U)  The  notice  may  condition  the 
permission  on  requiraments  related  to 
the  operation  and  maintenance  of  the 
alternative  means. 

(2)  Any  such  notice  shall  be 
pubhsheid  only  alter  public  notice  and 
an  opportunity  for  a  hearing. 

db]  Content  of  submittal.  (1)  In  order 
to  obtain  approval,  any  penon  seeking 
permission  to  use  an  alternative  means 
of  compliance  under  this  section  shall 
collect,  verify,  and  submit  to  the 
Administrator  information  showing  that 
the  alternative  means  achieves 
equivalent  emission  reductions.  An 
owner  or  operator  seeking  permission  to 
use  an  alternative  means  of  compliance 
who  has  not  previously  performed 
testing  shall  also  submit  a  proposed  test 
plan.  If  the  owner  or  operator  seeks 
permission  to  use  an  alternative  means 
of  compliance  based  on  previously 
performed  testing,  they  shall  submit  the 
results  of  that  testing,  a  description  of 
the  procedures  followed  in  testing  or 
monitoring,  and  a  description  of 
pertinent  conditions  during  testing  or 
monitoring. 

(2)  The  owner  or  operator  who 
requests  an  alternative  means  of 
emission  limitation  shall  submit  a 
description  of  the  proposed  testing, 
monitoring,  recordkeeping,  and 
reporting  that  will  be  used  and  the 
proposed  basis  for  demonstrating 
compliance. 

(3)  For  storage  vessels,  the  owner  or 
operator  shall  include  the  results  of 
actual  emissions  tests  using  full-size  or 
scale-model  storage  vessels  that 
accurately  collect  and  measure  all 
regulated  material  emissions  using  a 
given  control  technique,  and  that 
accurately  simulate  wind  and  account 
for  other  emission  variables  such  as 
temperature  and  barometric  pressure,  or 


an  engineering  analysis  that  the 
Administrator  determines  is  an  acoirate 
method  of  determining  equivalence. 

(4)  For  proposed  alternatives  to 
equipment  leak  requirements,  the  owner 
or  operator  shall  also  submit  the 
information  and  meet  the  requirements 
for  alternative  means  of  emission 
limitation  specified  in  §  65.102(b)  of 
subpart  F  of  this  part  (alternative  means 
of  emission  limitation). 

(c)  Manufacturere  of  equipment  used 
to  control  equipment  leaks  of  a 
regulated  material  may  request  a 
determination  of  equivalence  for  an 
alternative  means  of  emission  limitation 
for  equipment  leaks,  as  specified  in 
§65.102(c)  of  this  part. 

(d)  Compliance.  If  the  Administrator 
makes  a  determination  that  a  means  of 
emission  limitation  is  a  permissible 
alternative  to  the  requirements  of 
design,  equipment,  work  practice,  or 
operational  standards  of  this  part,  the 
owner  or  operator  shall  either  comply 
with  the  alternative  or  comply  with  the 
requirements  of  this  part. 

f  W9M   AvaHaoMiy  oi  anonnamin  ana 


(a)  Availability  of  information.  The 
availability  to  the  public  of  information 
provided  to,  or  otherwise  obtained  by. 
the  Administrator  under  this  part  shall 
be  governed  by  part  2  of  this  chapter. 
With  the  exception  of  information 
protected  under  part  2  of  this  chapter, 
all  reports,  records,  and  other 
information  collected  by  the 
Administrator  under  this  part  are 
available  to  the  pubUc.  In  addition,  a 
copy  of  each  permit  application, 
compliance  plan  (including  the 
schedule  of  compUance).  initial 
compliance  status  report,  periodic 
report,  and  title  V  f>ermit  is  available  to 
the  public,  consistent  with  protections 
recognized  in  section  S03(e)  of  the  Act. 

(b)  Confidentiality.  (1)  If  an  owner  or 
operator  is  required  to  submit 
information  entitled  to  protection  from 
disclosure  under  section  114(c)  of  the 
Act,  the  owner  or  operator  may  submit 
such  information  separately.  The 
requirements  of  section  114(c)  shall 
apply  to  such  information. 

(2)  The  contents  of  a  title  V  permit 
shall  not  be  entitled  to  protection  under 
section  114(c)  of  the  Act:  however, 
information  submitted  as  part  of  an 
application  for  a  title  V  permit  may  be 
entitled  to  protection  from  disclosure. 

I6S.10    Stela  auftiortty. 

(a)  The  provisions  of  this  part  shall 
not  be  construed  in  any  manner  to 
preclude  any  State  or  political 
subdivision  thereof  from  adopting  and 
enforcing  any  emission  standard  or 


limitation  applicable  to  a  regulated 
source,  provided  that  such  standard, 
limitation,  prohibition,  or  other 
regulation  is  not  less  stringent  than  the 
standard  applicable  to  such  a  regulated 
source. 

(b)  The  provisions  of  this  part  shall 
not  be  construed  in  any  manner  to 
preclude  any  State  or  political 
subdivision  thereof  from  requiring  the 
owner  or  operator  of  a  regulated  source 
to  obtain  permits,  licenses,  or  approvals 
prior  to  initiating  construction, 
modification,  or  operation  of  such  a 
regulated  source. 

{6S.11    arcumvantion. 

(a)  No  owner  or  operator  subject  to  the 
provisions  of  this  part  shall  build,  erect, 
install,  or  use  any  article,  machine, 
equipment,  or  process  to  conceal  an 
emission  that  would  otherwise 
constitute  noncompliance  with  a 
relevant  standard.  Such  concealment 
includes,  but  is  not  limited  to  those 
listed  in  paragraphs  (aKl)  and  (a)(2)  of 
this  section. 

(1)  The  use  of  diluents  to  achieve 
compliance  with  a  relevant  standard 
based  on  the  concentration  of  a 
pollutant  in  the  effluent  discharged  to 
the  atmosphere  and; 

(2)  The  nagmentation  of  an  operation 
for  the  purpose  of  avoiding  regulation 
by  a  relevant  standard. 

(b)  Prohibited  activities.  (1)  No  owner 
or  operator  subject  to  the  provisions  of 
this  part  shall  operate  any  regulated 
source  in  violation  of  the  requirements 
of  this  part  except  under  the  provisions 
specified  in  paragraphs  (b)(l)(i)  through 
(b)(l)(iii): 

(i)  An  extension  or  waiver  of 
compliance  granted  by  the 
Administrator  imder  an  applicable  part; 
or 

(ii)  An  extension  of  compliance 
granted  under  an  applicable  part  by  a 
State  with  an  approved  permit  program; 
or 

(iii)  An  exemption  from  compliance 
granted  by  the  President  under  section 
112(i)(4)oftheAct. 

(2)  After  the  effective  date  of  an 
approved  permit  program  in  a  State,  no 
owner  or  operator  of  a  regulated  source 
in  that  State  who  is  required  under  an 
applicable  part  to  obtain  a  title  V  permit 
shall  operate  such  source  except  in 
compUance  with  the  provisions  of  this 
part  and  the  applicable  requirements  of 
the  permit  program  in  that  State. 

(3)  An  owner  or  opoator  of  a 
regulated  source  who  is  subject  to  an 
emission  standard  promulgated  under 
this  part  or  a  referencing  part  shall 
comply  with  the  requirements  of  that 
standard  by  the  date(s)  established  in 
the  applicable  subpart(s)  (including  this 
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subpart)  regardless  of  whether  the 
criteria  specified  in  paragraph  (b)(3)(i) 
or  (b)(3)(ii)  are  met: 

(i)  A  title  V  permit  has  been  issued  to 
that  source;  or 

(ii)  If  a  title  V  permit  has  been  issued 
to  that  source,  whether  such  permit  has 
been  revised  or  modified  to  incorporate 
the  emission  standard. 

(c)  Severability.  Notwithstanding  any 
requirement  incorporated  into  a  title  V 
permit  obtained  by  an  owner  or  operator 
subject  to  the  provisions  of  this  part,  the 
provisions  of  this  part  are  federdly 
enforceable. 

{6S.12    Datogabon  of  authority. 

(a)  In  delegating  implementation  and 
enforcement  authority  to  a  State  under 
sections  111(c)  and  112(1)  of  the  Act.  the 
authorities  contained  in  paragraph  (b)  of 
this  section  shall  be  retained  by  the 
Administrator  and  not  transferred  to  a 
State. 

(b)  Authorities  that  will  not  be 
delegated  to  States:  §65.8,  §65.46  of 
subpart  C  of  this  part,  and  §  65.102  of 
subpart  F  of  this  part. 

f  66.13    Incotporalion  by  refaranca. 

(a)  The  materials  listed  in  this  section 
are  incorporated  by  reference  in  the 
corresponding  sections  noted.  These 
incorporations  by  reference  were 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C. 
552(a)  and  1  CFR  part  51.  These 
materials  are  incorporated  as  they  exist 
on  the  date  of  the  approval,  and  notice 
of  any  change  in  these  materials  will  be 
published  in  the  Federal  Register.  The 
materials  are  available  for  purchase  at 
the  corresponding  addresses  noted 
below,  and  all  are  available  for 
inspection  at  the  Office  of  the  Federal 
Register,  800  North  Capital  Street.  NW. 
suite  700.  Washington.  DC.  at  the  Air 
and  Radiation  Docket  and  Information 
Center,  U.S.  EPA.  401  M  Street.  SW.. 
Washington.  DC.  and  at  the  EPA  Library 
(MD-35).  U.S.  EPA.  Research  Triangle 
Park.  North  Carolina. 

(b)  The  materials  listed  below  are 
available  for  purchase  from  at  least  one 
of  the  following  addresses:  American 
Society  for  Testing  and  Materials 
(ASTM).  1916  Race  Street.  Philadelphia. 
Pennsylvania  19103;  or  University 
Microfilms  International.  300  North 
Zeeb  Road.  Ann  Arbor.  Michigan  48106. 

(1)  ANSI  B31.3— 1996.  Process  Piping. 
IBR  approved  (Insert  Effective  Date  of 
Final  Rule]  for  §  65.2. 

(2)  ASTM  Dl 946-77. 90. 94.  Standard 
Method  for  Analysis  of  Reformed  Gas  by 
Gas  Chromatography.  IBR  approved 
[Insert  Effective  Date  of  Final  Rule]  for 

§  65.64(e)(2).  §  65.147(b)(3)(ii). 


(3)  ASTM  D2382-76,  88.  Heat  of 
Combustion  of  Hydrocarbon  Fuels  by 
Bomb  Calorimeter  (High-Precision 
Method].  IBR  approved  [Insert  Effective 
Date  of  Final  Rule]  for  §6S.64(e)(l), 
§65.147(b)(3)(ii). 

(4)  ASTM  D2879-93.  96.  Vapor 
Pressure-Temperature  Relationship  and 
Initial  Decomposition  Temperature  of 
Liquids  by  Isoteniscope.  IBR  approved 
[Insert  Effective  Date  of  Final  Rule]  for 
§65.2. 

166.14    Addraaaaa. 

(a)  All  requests,  reports,  applications, 
notifications,  and  other  communications 
submitted  purauant  to  this  part,  except 
as  specified  under  §  6S.S(g)(l)  of  this 
part,  shall  be  sent  to  the  Administrator 
at  the  appropriate  EPA  Regional  Office 
indicated  in  the  following  list: 

Region  I  (Connecticut.  Maine,  Massachusetts, 
New  Hampshire,  Rhode  kland, 
Vermont),  Director,  Air  Management 
Division,  U.S.  Environmental  Protection 
Agency,  John  F.  Kennedy  Federal 
Building,  Boston.  Massachusetts  02203. 

Region  0  (New  Jersey,  New  York.  Puerto 
Rico,  Virgin  Islands),  Director,  Air  and 
Waste  Management  Division,  U.S. 
Environmental  Protection  Agency,  290 
Broadway.  New  York.  New  York  10007. 

Region  in  (Delaware,  District  of  Columbia, 
Maryland,  Pennsylvania,  Virginia.  West 
Virginia),  Director,  Air  and  Waste 
Management  Division,  U.S. 
Environmental  Protection  Agency,  841 
Chestnut  Building.  Philadelphia, 
Pennsylvania  19107. 

Region  IV  (Alabama,  Florida,  Georgia, 

Kentucky,  Mississippi,  North  Carolinfr. 
South  Carolina,  Tennessee).  Director.  Air 
and  Waste  Management  Division,  U.S. 
Environmental  Protection  Agency,  61 
Forsyth  Street,  Atlanta,  Georgia  30303. 

Region  V  (Illinois.  Indiana,  Michigan, 

Minnesota,  Ohio,  Wisconsin),  Directw, 
Air  Management  Division,  U.S. 
Environmental  Protection  Agency,  77 
West  Jaclcson  Boulevard,  Chicago, 
Illinois  60604-3507. 

Region  VI  (Arkansas,  Louisiana,  New  Mexico, 
Oklahoma,  Texas);  Director;  Air, 
Pesticides,  and  Toxics  Division;  U.S. 
Environmental  Protection  Agency,  1445 
Ross  Avenue,  Dallas.  Texas  75202. 

Region  VII  (Iowa,  Kansas,  Missouri. 
Nebraska),  Director,  Air  and  Toxics 
Division.  U.S.  Environmental  Protection 
Agency,  726  Minnesota  Avenue,  Kansas 
City,  Kansas  66101. 

Region  Vm  (Colorado,  Montana,  North 

Dakota,  South  Dakota.  Utah,  Wyoming], 
Director,  Air  and  Waste  Management 
Division,  U.S.  Environmental  Protection 
Agency,  999  18th  Street,  Suite  500. 
Denver,  Colorado  80295. 

Region  IX  (American  Samoa,  Arizona, 
California.  Guam,  Hawaii,  Nevada), 
Director,  Air  and  Waste  Management 
Division,  U.S.  Environmental  Protection 
Agency,  75  Hawthorne  Street,  San 
Francisco,  California  94105. 


Region  X  (Alaska,  Oregon,  Idaho, 

Washington),  Director,  Air  and  Waste 
Management  Division,  U.S. 
Environmental  Protection  Agency.  1200 
Sixth  Avenue.  Seattle.  Washington 
98101. 

(b)  All  information  required  to  be 
submitted  to  the  Administrator  under 
this  part  also  shall  also  be  submitted  to 
the  appropriate  State  agency  of  any 
State  to  which  authority  has  been 
delegated  under  section  112(1)  of  the 
Act.  The  TTmiling  addresses  for  State 
agencies  are  listed  below: 

State  of  Alabama.  Air  Pollution  Control 
Division,  Air  Pollution  Control 
Commission,  645  S.  McDonough  Street, 
Montgomery,  Alabama  36104. 

State  of  Alaska.  Department  of 

Environmental  Conservation,  3220 
Hospital  Drive.  Juneau.  Alaska  99811. 

Arizona  Department  of  Health  Services,  1740 
West  Adams  Street,  Phoenix,  Arizona 
85007. 

State  of  Arkansas:  Chief,  Division  of  Air 
Pollution  Control,  Arkansas  Department 
of  Pollution  Control  and  Ecology,  8001 
National  Drive,  P.O.  Box  9583.  Little 
Rock.  Arkansas  72209. 

Califaraia 

Amador  County  Air  Pollution  Control 

District.  P.O.  Box  430.  810  Court  Street. 

Jackson,  California  95642. 
Bay  Area  Air  Pollution  Control  District.  939 

Ellis  Street.  San  Francisco.  Califbmia 

94109. 
Butte  County  Air  Pollution  Control  District. 

P.O.  Box  1229.  316  Nelson  Avenue. 

Oroville,  CaliforaU  95965. 
Calaveras  County  Air  Pollution  Control 

District,  Government  Center,  El  Dorado 

Road,  San  Andreas.  California  95249. 
Colusa  County  Air  Pollution  Control  District. 

751  Fremont  Street.  Colusa.  Califoniia 

95952. 
El  Dorado  Air  Pollution  Control  District.  330 

Fair  Lane,  Plac«ville,  Califbmia  95667. 
Fresno  County  Air  Pollution  Control  District 

1221  Fulton  Mall,  Fresno,  California 

93721. 
Glenn  County  Air  Pollution  Control  District. 

P.O.  Box  351,  720  North  Colusa  Street, 

Willows,  California  95988. 
Great  Basin  Unified  Air  Pollution  Control 

District,  157  Short  Street,  suite  6,  Bishop, 

California  93514. 
Imperial  County  Air  Pollution  Control 

District.  County  Services  Building.  939 

West  Main  Street,  El  Centra.  California 

92243. 
Kern  County  Air  PoUutioo  Control  District. 

1601  H  Street,  suite  250,  Bakersfield, 

California  93301. 
Kings  County  Air  Pollution  Control  District. 

330  Campus  Drive.  Hanford.  Califbmia 

93230. 
Lake  County  Air  Pollution  Control  District, 

255  North  Forbes  Street,  Lakeport, 

Califbmia  95453. 
Lassen  County  Air  Pollution  Control  District. 

175  Russell  Avenue.  Susanville. 

Califbmia  96130. 
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Madera  County  Air  Pollution  Control 

Dittrict,  135  West  Yoseinite  Avenue. 

Madera.  California  93637. 
Maripoaa  County  Air  Pollution  Control 

District,  Box  5,  Mariposa.  California 

95338. 
Mendocino  County  Air  Pollution  Control 

District.  County  Courthouse,  Ukiah, 

California  94502. 
Merced  County  Air  Pollution  Control 

District.  P.O.  Box  471.  240  East  15th 

Street,  Merced,  California  95340. 
Modoc  County  Air  Pollution  Control  District, 

202  West  4th  Street,  Alturas,  California 

96101. 
Monterey  Bay  Unified  Air  Pollution  Control, 

1164  Monroe  Street,  Suite  10,  Salinas, 

Califiomia  93906. 
Nevada  County  Air  Pollution  Control 

District,  H.E.W.  Complex,  Nevada  Qty, 

California  95959. 
North  Coast  Unified  Air  Quality  Management 

District.  5630  South  Broadway.  Eureka 

California  95501. 
Northern  Sonoma  County  Air  Pollution 

Control  District,  134  "A"  Avenue, 

Auburn,  California  95448. 
Placer  County  Air  Pollution  Control  District. 

11491  "B"  Avenue,  Auburn,  California 

95603. 
Camino  del  Rimedio,  Santa  Barbara, 

California  93110. 
Shasta  County  Air  Pollution  Control  District, 

2650  Hospital  Lane,  Redding.  California 

90001. 
Sierra  County  Air  Pollution  Control  District, 

P.O.  Box  286.  Do%«rnieville,  California 

95936. 
Siskiyou  County  Air  Pollution  Control 

District.  525  South  Foothill  Drive,  Yreka, 

California  96097. 
South  Coast  Air  Quality  Management 

District,  9150  Flair  Drive,  El  Monte, 

California  91731. 
Stanislaus  County  Air  Pollution  Control 

District,  1030  Scenic  Drive.  Modesto, 

California  95350. 
Sutter  County  Air  Pollution  Control  District. 

Sutter  County  Office  Building.  142 

Garden  Highway,  Yuba  Qty,  CaUfbraia 

95991. 
Tehama  County  Air  Pollution  Control 

District,  P.O.  Box  38, 1760  Walnut  Street. 

Red  Bluff.  California  96080. 
Tulare  County  Air  Pollution  Control  District, 

County  Qvic  Canter,  Vlsalia,  Califorsia 

93277. 
Tuolumne  County  Air  Pollution  Control 

District,  9  North  Washington  Street, 

Sonora.  California  95370. 
Ventura  County  Air  Pollution  Control 

District,  800  South  Victoria  Avenue, 

Ventura,  California  93009. 
Yolo-Solano  Air  Pollution  Control  District, 

P.O.  Box  1006.  323  Firat  Street,  iS, 

Woodland,  California  95695. 
Stale  of  Colorado,  Department  of  Health,  Air 

Pollution  Control  Division.  4210  East 

11th  Avenue.  Denver.  Colorado  80220. 
State  of  Connecticut,  Bureau  of  Air 

Management,  Department  of 

Environmental  Protection.  State  OfRce 

Building,  165  Capitol  Avenue  Hartford, 

Connecticut  06106. 


State  of  Delaware,  Delaware  Department  of 
Natural  Resources  and  Environmental 
Control,  Tatnall  Building.  P.O.  Box  1401, 
Dover,  Delaware  19901. 

Florida  Bureau  of  Air  Quality  Management. 
Department  of  Enviroiunental 
Regulation,  Twin  Towers  Office 
Building,  2600  Blair  Stone  Road, 
Tallahassee,  Florida  32301. 

State  of  Georgia.  Environmenul  Protection 
Division,  Department  of  Natural 
Resources,  270  Washingtcm  Street.  SW., 
AtlanU,  Georgia  30334. 

Hawaii  Department  of  Health,  1250 

Punchbowl  Street,  Honolulu,  Hawaii 
96813. 

Hawaii  Department  of  Health  (mailing 
address).  Post  Office  Box  3378. 
Honolulu,  Hawaii  96801. 

Idaho  Division  of  Environmental  Quality,  601 
Pole  Line  Rd.  Ste.  •  2  Twin  Falls  Idaho 
83301. 

Illinois  Environmental  Protection  Agency — 
Bureau  of  Air.  1340  North  Ninth  St. 
Springfield.  Illinois  62702. 1021  North 
Grand  Avenue  East  (mailing  address), 
P.O.  Box  19276.  62794-9276. 

State  of  Indiana.  Indiana  Department  of 
Environmental  Management,  105  South 
Meridian  Street,  P.O.  Box  6015, 
Indianapolis,  Indiana  46206. 

State  of  Iowa:  Iowa  Department  of  Natural 
Resources.  Environmental  Protection 
Division.  Henry  A.  Wallace  Building, 
900  East  Grand,  Des  Moines,  Iowa  50319. 

State  of  Kansas:  Kansas  Department  of  Health 
and  Environment,  Bureau  of  Air  Quality 
and  Radiation  Control,  Forbes  Field. 
Topeka,  Kansas  66620. 

Kentucky  Division  of  Air  Pollution  Control, 
Department  for  Natural  Resources  and 
Environmental  Protection,  U.S.  127, 
Frankfort,  Kentucky  40601. 

State  of  Louisiana:  Pro-am  Administrator, 
Air  Quality  Division,  Louisiana 
Department  of  Environmental  Quality, 
P.O.  Box  44096.  Baton  Rouge,  Louisiana 
70804. 

State  of  Maine,  Bureau  of  Air  Quality 

Control,  Department  of  Environmental 
Protection.  Sute  House,  Station  No.  17, 
Augusta,  Maine  04333. 

Sute  of  Maryland,  Bureau  of  Air  Quality,  and 
Noise  Control,  Maryland  State 
Department  of  Health  and  Mental 
Hygiene,  201  West  Preston  Street, 
Baltimore,  Maryland  21201. 

Commontvealth  of  Massachusetts,  Division  of 
Air  Quality  Control,  Department  of 
Environmental  Protection,  One  Winter 
Street,  7th  floor,  Boston,  Massachusetts 
02106. 

State  of  Michigan,  Air  Pollution  Control 
Division,  Michigan  Department  of 
Natural  Resources,  Stevens  T.  Mason 
Building,  8th  Floor,  Lansing,  Michigan 
48926. 

Minnesota  Pollution  Control  Agency. 
Division  of  Air  Quality,  520  Lafayette 
Road,  St.  Paul,  Minnesota  55155. 

Bureau  of  Pollution  Control.  Department  of 
Natural  Resources,  P.O.  Box  10385, 
Jackson.  Mississippi  39209. 


State  of  Missouri:  Missouri  Department  of 
Natural  Resources,  Division  of 
Environmenul  Quality,  P.O.  Box  176, 
Jeffieraon  City,  Missouri  65102. 

Sute  of  Montana,  Department  of  Health  and 
Environmenul  Services,  Air  Quality 
Bureau,  Cogswell  Building.  Helena, 
Montana  59601. 

Sute  of  Nebraska,  Nebraska  Department  of 
Environmental  Control,  P.O.  Box  94877. 
SUto  House  SUtion,  Lincoln,  Nebraska 
68509. 

Nevada  Department  of  Conservation  and 
Natural  Resources,  Division  of 
Environmental  Protection,  201  South 
Fall  Street,  Carson  City,  Nevada  89710. 

SUte  of  New  Hampshire,  Air  Resources 
Division,  Department  of  Environmental 
Services,  64  North  Main  Street,  Caller 
Box  2033,  Concord,  New  Hampshire 
03302-2033. 

Sute  of  New  Jersey:  New  Jersey  Department 
of  Enviroiunenul  Protection,  John  Fitch 
Plaza,  P.O.  Box  2807,  Trenton,  New 
Jersey  08625. 

Sute  of  New  Mexico:  Director,  New  Mexico 
EnviroiunenUl  Improvement  Division, 
Health  and  Environment  Department, 
1190  St.  Francis  Drive,  SanU  Fe,  New 
Mexico  87503. 

New  York:  New  York  SUte  Department  of 
Environmental  Conservation,  50  Wolf 
RomI.  Albany,  New  York  12233. 
Attention:  Division  of  Air  Resources. 

North  Carolina  Environmenul  Management 
Commission,  Department  of 
Environment  and  Natural  Resources, 
Division  of  Air  Quality.  P.O.  Box  29580. 
Raleigh.  North  Carolina  27626-«S80. 

Sute  of  North  DakoU.  Sute  Department  of 
Health  and  Consolidated  Laboratories, 
Division  of  Environmental  Engineering. 
Sute  Capitol,  Bismarck.  North  Dakota 
58505. 

Sute  of  Ohio,  Ohio  Environmental  Protection 
Agency.  Central  District  Office.  Air 
Pollution  Unit.  P.O.  Box  1049. 
Columbus.  Ohio  43266-0149. 

SUto  of  Oklahoma.  Oklahoma  SUte 
Department  of  Health,  Air  Quality 
Service,  P.O.  Box  53551,  Oklahoma  City. 
Oklahoma  73152. 

Sute  of  Oregon,  Department  of 

Environmenul  Quality,  Yeon  Buildjng, 
522  SW.  Fifth.  Portland,  Oregon  97204. 

Commonmrealth  of  Pennsylvania:  Department 
of  Environmenul  Resources,  Post  Office 
Box  2063,  Harrisbuig,  Peimsylvania 
17120. 

Sute  of  Rhode  Island,  Division  of  Air  and 
Hazardous  Materials,  Deftartment  of 
Environmental  Management,  291 
Promenade  Street,  Providence,  Rhode 
Island  02908. 

Sute  of  South  Carolina,  Office  of 
Environmental  Quality  Control. 
Department  of  Health  and  Environmenul 
Control.  2600  Bull  Street,  Columbia. 
South  Carolina  29201. 

SUte  of  South  Dakou,  Department  of  Water 
and  Natural  Resources,  Office  of  Air 
Quality  and  Solid  Waste,  Joe  Foss 
Building,  523  East  Capitol,  Pierre,  South 
Dakou  57501-3181. 
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Division  of  Air  Pollution  Control,  Tennessee 
Department  of  Public  Health.  256  Capitol 
Hill  Building.  Nashville.  Tennessee 
37219. 

SUte  of  Texas,  Texas  Air  Control  Board,  6330 
Highway  290  East.  Austin.  Texas  78723. 

SUto  of  Utah.  Department  of  Health.  Bureau 
of  Air  Quality.  288  North  1460  West, 
P.O.  Box  16690,  Salt  Lake  aty.  Utah 
84116-0690. 


Sute  of  Vermont.  Air  Pollution  Control 
Division.  Agency  of  Natural  Resources, 
Building  3  South,  103  South  Main  Street. 
Wateibury,  Vermont  05676. 

Commonwealth  of  VirginU,  Virginia  State 
Air  Pollution  Control  Board,  Room  1106, 
Ninth  Street  Office  Building.  Richmond, 
Virginia  23219. 

Sute  of  Washington,  Department  of  Ecology. 
Olympia.  Washington  98504. 


SUte  of  West  Virginia:  Air  Pollution  Cootrol 
Commission,  1558  Washington  Street. 
East,  Charleston,  West  Virginia  25311. 

Wisconsin  Department  of  Natural  Resources. 
P.O.  Box  7921,  Madison.  Wisconsin 
53707. 

Wyoming  Department  of  Environmental 

Quality  Air  Division,  122  West  25th  St— 
4th  Floor  Cheyenne,  Wyoming  82002. 


Table  1  To  Subpart  A— Applicat)le  40  CFR  Parts  60,  61,  and  63  General  Provisions 


40  CFR  part  60  subpart  A  provi- 
siorv  tor  referBncing  subparts  Ka. 
Kb.  W.  DDD.  III.  NNN,  and  RRR 


40  CFR  part  61  sut)part  A  provi- 
sions for  referencing  subparts  Y, 


40  CFR  part  63  subpwt  A 


tor  rsfarsncing  gubparti 


§60.1  

§60.2 

§60.5 

§60.6 

§60.7(a)(l).  and  (aK4) 

§60.14 

§60.15 

§60.16 


§61.02 

§61.02 

§61.05 

§61.06 

§61.07 

§61.06 

§61.10  (b)  and  (c) 

§61.11 

§61.15 


§63.5  (aHD.  (aH2).  <b).  (dKDOi).  (dKSMi)-.  (dKSKD.-  (dJOKiv)*. 

(dKSMv),  (dM3)(vi)«.  {dM4).  (a).  dMD.  and  («X2). 
§63.6  (a)  (bM3).  (c)(5).  (i>(1).  (0(2).  (i)(4Ki)(A).  (I)(5)  tirough  (i)(14). 

(0(16)  wid  (D. 
§63.9(a)(2).  m*m\  m*m.  m^Km.  (bH5)^  (O  and  (d)  §63.10 

(dM4)  §63.12(b). 


■These  provisions  do  not  apply  to  aquipnisnt  leaks. 

•The  noMcations  specified  in  §§63.9(b)(4)(0  and  63.9(b)(5)  sttal  be  subnMed  at  the  times  spadied  in  40  CFR  part  65. 


Subpart  D    [n— tvedl 
Subpart  C— Storage  Vessels 

(a)  The  provisions  of  this  subpart  and 
of  subpart  A  of  this  paii  apply  to  control 
of  regiilated  material  emissions  from 
storage  vessels  where  a  referencing 
subpart  references  the  use  of  this 
subpart  for  such  emissions  control. 

(b)  If  a  physical  or  process  change  is 
made  that  causes  a  storage  vessel  to  fall 
outside  the  criteria  in  the  referencing 
subpart  that  required  the  storage  vessel 
to  control  emissions  of  regulated 
material,  the  owner  or  operator  may 
elect  to  no  longer  comply  with  the 
provisions  of  this  subpart.  Instead,  the 
owner  or  operator  shall  comply  Mrith 
any  applicable  provisions  of  the 
referencing  subpart. 

§66.41    Definitions. 

All  terms  used  in  this  subpart  shall 
have  the  meaning  given  them  in  the  Act 
and  in  subpart  A  of  this  part.  If  a  term 
is  defined  in  both  subpart  A  of  this  part 
and  in  other  subparts  that  reference  the 
use  of  this  subpart,  the  term  shall  have 
the  meaning  given  in  subpart  A  of  this 
part  for  purposes  of  this  subpart. 


)ao.4z    woiiuui  rei|iiiraiiNfii>. 

(a)  For  each  storage  vessel  to  which 
this  subpart  appUes,  the  owner  or 
operator  shall  comply  with  the 
requiremmts  of  paragraphs  (b)  ot  (c)  of 
this  section. 

(b)  For  each  storage  vessel  storing  a 
liquid  for  which  the  maximum  true 
vapor  pressure  of  the  total  regulated 
material  in  the  liquid  is  less  than  76.6 
Idlopascals  (10.9  poimds  per  square 
inch),  the  owner  or  operator  shall 
reduce  regulated  material  emissions  to 
the  atmosphere  as  provided  in 
paragraphs  (b)(1).  (b)(2).  (b)(3).  (b)(4), 
(b)(5),  (b)(6),  or  (b)(7)  of  this  section. 

(1 )  Internal  floating  roof  (IFR). 
Operate  and  maintain  a  fixed  roof  and 
internal  floating  rtx>f  meeting  the 
requirements  of  §65.43. 

(2)  External  floating  roof  (EFR). 
Operate  and  maintain  an  external 
floating  roof  meeting  the  requirements 
of  §65.44. 

(3)  EFR  converted  to  IFR.  Operate  and 
maintain  an  external  floating  roof 
converted  to  an  internal  floating  roof 
meeting  the  requirements  of  §  65.45. 

(4)  Closed  vent  system  and  flare. 
Operate  and  maintain  a  closed  vent 
system  and  flare  as  specified  in 
§65.142(a)(l)  of  subpart  G  of  this  part. 
Periods  of  planned  routine  maintenance 


of  the  flare  during  which  the  flare  does 
not  meet  the  spe^cations  of  §  65.147 
of  subpart  G  of  this  part  shall  not  exceed 
240  hours  per  year.  The  specifications 
and  requirements  in  §65.147  of  subpart 
G  of  this  part  for  flares  do  not  apply 
during  periods  of  planned  routine 
maintraiance  or  during  a  control  system 
malfunction.  The  owner  or  operator 
shall  report  the  periods  of  planned 
routine  maintenance  as  specified  in 
§65.166(d)  of  subpart  G  of  this  part. 

(5)  Closed  vent  system  and  control 
device.  Operate  and  maintain  a  closed 
vent  system  and  control  device  as 
specified  in  paragraphs  (b)(5)(i)  through 
(b)(5)(iv)  of  this  section  and 
§  65.142(a)(2)  of  subpart  G  of  this  part. 

(i)  Except  as  provided  in  paragraph 
(aXlMii)  of  this  section,  the  control 
device  shall  be  designed  and  operated  to 
reduce  inlet  emissions  of  regulated 
material  by  95  percent  or  greater. 

(ii)  For  owners  or  operators  refnenoed 
to  this  part  from  40  CFR  part  63.  subpart 
G,  and  if  the  owner  m  operator  of  a 
storage  vessel  can  demonstrate  that  a 
control  device  installed  on  the  storage 
vessel  on  or  before  December  31, 1992 
is  designed  to  reduce  inlet  emissions  of 
total  organic  HAP  by  greater  than  or 
equal  to  90  percent  but  less  than  95 
percent,  then  the  control  device  is 


57824 


Federal  Regiater/Vol.  63.  No.  208  /  Wednesday,  Ctetober  28,  1998  /  Proposed  Rules 


required  to  be  operated  to  reduce  inlet 
emissions  of  total  organic  HAP  by  90 
percent  or  greater. 

(iii)  Periods  of  planned  routine 
maintenance  of  the  control  device, 
during  which  the  control  device  does 
not  meet  the  specifications  of  paragraph 
(b)(5)(i)  of  this  section,  shall  not  exceed 
240  hours  per  year.  The  owner  or 
operator  shall  report  the  p>eriods  of 
planned  routine  maintenance  as 
specified  in  §  65.166(b)  of  subpart  G  of 
this  part. 

(iv)  The  requirements  in  paragraph 
(b)(5){i)  of  this  section  for  control 
devices  do  not  apply  during  periods  of 
planned  routine  maintenance  or  during 
a  control  system  malfunction. 

(6)  Route  to  process  or  fuel  gas 
system.  Route  the  emissions  to  a  process 
or  a  fuel  gas  system  as  specified  in 

§  65.142(a)(3)  of  subpart  G  of  this  part. 
Whenever  the  owner  or  operator 
bypasses  the  fuel  gas  system  or  process, 
the  owner  or  operator  shall  comply  with 
the  recordkeeping  requirement  in 
§  65.163(b)(3)  of  subpart  G  of  this  part. 
Bypassing  is  permitted  if  the  owner  or 
operator  complies  with  one  or  more  of 
the  conditions  specified  in  paragraphs 
(b)(6)(i)  through  (b)(6)(iii)  of  this 
section. 

(i)  The  liquid  level  in  the  storage 
vessel  is  not  increased; 

(ii)  The  emissions  are  routed  through 
a  closed  vent  system  to  a  control  device 
complying  with  paragraph  (b)(4)  or 
(b)(5)  of  subpart  C  of  this  part:  or 

(iii)  The  total  aggregate  amount  of 
time  during  which  the  emissions  bypass 
the  fuel  gas  system  or  process  during  the 
calendar  year  without  being  routed  to  a 
control  device,  for  all  reasons  (except 
startups/shutdowns/malfunctions  or 
product  changeovers  of  flexible 
operation  units  and  periods  when  the 
storage  vessel  has  bmn  emptied  and 
draassed),  does  not  exceed  240  hours. 

(7)  Equivalent  requirements.  Comply 
with  an  equivalent  to  the  requirements 
in  paragraph  (b)(1),  (b)(2).  (b)(3).  (b)(4). 
(b)(5),  or  (b)(6)  of  this  section,  as 
provided  in  §  65.46. 

(c)  For  each  storage  vessel  storing  a 
liquid  for  which  the  maximum  true 
vapor  pressure  of  the  total  regulated 
material  in  the  liquid  is  greater  than  or 
equal  to  76.6  kilopascals  (10.9  pounds 
per  square  inch),  the  owner  or  operator 
shall  meet  the  requirements  in 
paragraph  (b)(4).  (b)(5),  or  (b)(6)  of  this 
section,  or  equivalent  as  provided  in 
S  65.46. 

168.43    Flmd  roof  «*Hh  an  internal  floattng 
fOOfOFR). 

(a)  IFR  design  requirements.  The 
owner  or  operator  who  elects  to  control 
storage  vessel  regulated  material 


emissions  by  using  a  fixed  roof  and  an 
internal  floating  roof  shall  comply  with 
the  design  requirements  in  paragraphs 
(a)(1)  through  (a)(4)  of  this  section. 

(1)  The  internal  floating  roof  shall  be 
designed  to  float  on  the  stored  liquid 
surface  except  when  the  floating  roof 
must  be  supported  by  the  leg  supports. 

(2)  Except  as  provided  in  para^ph 
(a)(3)  of  this  section,  the  internal 
floating  roof  shall  be  equipp)ed  with  a 
closure  device  between  the  wall  of  the 
storage  vessel  and  the  floating  roof  edge 
and  shall  consist  of  one  of  the  devices 
hsted  in  paragraph  (a)(2)(i),  (a)(2)(ii).  or 
(a)(2)(iii)  of  this  section. 

(i)  A  liquid-mounted  seal. 

(ii)  A  metallic  shoe  seal. 

(iii)  Two  continuous  seals  mounted 
one  above  the  other.  The  lower  seal  may 
be  vapor-mounted. 

(3)  If  the  internal  floating  roof  is 
equipped  with  a  vapor-mounted  seal  as 
of  December  31, 1992.  paragraph  (a)(2) 
of  this  section  does  not  apply  until  the 
next  time  the  storage  vessel  is  emptied 
and  degassed  or  by  April  22.  2004, 
whichever  occura  fint. 

(4)  Except  as  provided  in  paragraph 
(a)(4)(viii)  of  this  section,  each  internal 
floating  roof  shall  meet  the 
specifications  listed  in  paragraphs 
(a)(4)(i)  through  (a)(4)(vii)  of  this 
section. 

(i)  Each  opening  in  a  noncontact 
internal  floating  roof  except  for 
automatic  bleeder  vents  (vacuum 
breaker  vents)  and  rim  space  vents  is  to 
provide  a  projection  below  the  stored 
liquid  surface. 

(ii)  Except  for  leg  sleeves,  automatic 
bleeder  vents,  rim  space  vents,  column 
wells,  ladder  wells,  sample  wells,  and 
stub  drains,  each  opening  shall  be 
equipped  with  a  gasketed  cover  or 
gasketed  lid. 

(iii)  Each  penetration  of  the  internal 
floating  roof  shall  be  a  sample  well. 
Each  sample  well  shall  have  a  slit  fabric 
cover  that  covers  at  least  90  percent  of 
the  opening. 

(iv)  Each  automatic  bleeder  vent  and 
rim  space  vent  shall  be  gasketed. 

(v)  Each  penetration  of  the  internal 
floating  roof  that  allows  for  passage  of 
a  ladder  shall  have  a  gasketed  sliding 
cover. 

(vi).Each  penetration  of  the  internal 
floating  roof  that  allows  for  passage  of 
a  column  supporting  the  fixed  roof  shall 
have  a  flexible  fabric  sleeve  seal  or  a 
gasketed  sliding  cover. 

(vii)  Covere  on  each  access  hatch  and 
each  gauge  float  well  shall  be  designed 
to  be  bolted  or  fastened  when  they  are 
closed. 

(viii)  If  the  internal  floating  roof  does 
not  meet  any  one  of  the  specifications 
lifted  in  paragraphs  (a)(4)(i)  through 


(a)(4)(vii)  of  this  section  as  of  December 
31. 1992.  the  requirement  for  meeting 
those  specifications  does  not  apply  until 
the  next  time  the  storage  vessel  is 
emptied  and  degassed  or  by  April  22, 
2004.  whichever  occurs  first. 

(b)  IFR  operational  requirements.  The 
owner  or  operator  using  a  fixed  roof  and 
an  internal  floating  roof  shall  comply 
with  the  operational  requirements  in 
paragraphs  (b)(1)  through  (b)(4)  of  this 
section. 

(1)  The  internal  floating  roof  shall 
float  on  the  stored  liquid  surface  at  all 
times  except  when  the  floating  roof 
must  be  supported  by  the  lea  supports. 

(2)  When  the  floatmg  roofis  resting 
on  the  leg  supports,  the  process  of 
filling  or  refilling  shall  be  continuous 
and  shall  be  accomplished  as  soon  as 
practical  and  the  owner  or  operator 
shall  maintain  the  record  specified  in 
§  65.47(e). 

(3)  Automatic  bleeder  vents  are  to  be 
set  to  be  closed  at  all  times  when  the 
roof  is  floating  except  when  the  roof  is 
being  floated  off  or  is  being  landed  on 
the  roof  leg  supports. 

(4)  Each  cover,  access  hatch,  gauge 
float  well,  or  lid  on  any  opening  in  the 
internal  floating  roof  shall  be 
maintained  in  a  closed  position  at  all 

-times  (i.e.,  no  visible  gaps)  except  when 
the  device  is  in  actual  use.  Prior  to 
filling  the  storage  vessel,  rim  space 
vents  are  to  be  set  to  open  only  when 
the  internal  floating  roof  is  not  floating 
or  when  the  pressure  beneath  the  rim 
seal  exceeds  the  manufacturer's 
recommended  setting. 

(c)  IFR  inspection  requirements.  To 
demonstrate  compUance,  the  owner  or 
operator  shall  visually  inspect  the 
internal  floating  roof,  the  primary  seal, 
and  the  secondary  seal  (if  one  is  in 
service)  according  to  paragraphs  (c)(1) 
through  (c)(4)  of  this  section  and 
maintain  records  of  the  IFR  inspection 
results  as  specified  in  §  65.47(c)(1). 

(1)  Single  seal.  For  vessels  equipped 
with  a  single-seal  system,  the  owner  or 
operator  shall  perform  the  inspections 
specified  in  paragraphs  (c)(l)(i)  and 
(c)(l)(ii)  of  this  section. 

(i)  Visually  inspect  for  IFR  type  A 
failures  the  internal  floating  roof  and  the 
seal  through  manholes  and  roof  hatches 
on  the  fixed  roof  no  less  frequently  than 
once  every  12  months. 

(ii)  Visually  inspect  for  IFR  type  B 
failures  the  internal  floating  roof,  the 
seal,  gaskets,  slotted  membranes,  and 
sleeve  seals  (if  any)  each  time  the 
storage  vessel  is  emptied,  but  no  less 
frequently  than  once  every  10  years. 

(2)  Double  seal.  For  vessels  equipped 
with  two  continuous  seals  mounted  one^ 
above  the  other,  the  owner  or  operator    ^ 
shall  perform  either  the  inspection 
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required  in  paragraph  (c}(2)(i)  of  this 
section  or  the  inspections  required  in 
paragraph  (c)(2)(ii)  of  this  section. 

(i)  Visually  inspect  for  IFR  type  B 
failures  the  internal  floating  roof,  the 
primary  seal,  the  secondary  seal, 
gaskets,  slotted  membranes,  and  sleeve 
seals  (if  any)  each  time  the  storage 
vessel  is  emptied,  but  no  less  frequently 
than  once  every  5  years;  or 

(ii)  Visually  inspect  the  internal 
floating  roof  and  the  other  components 
as  specified  in  paragraphs  (c)(2)(ii)(A) 
and  (c)(2)(ii)(B)  of  this  section. 

(A)  For  IFR  type  A  failures,  inspect 
the  secondary  seal  through  manholes 
and  roof  hatdies  on  the  fixed  roof  no 
less  frequently  than  once  every  12 
months:  and 

(B)  For  IFR  type  B  failures,  inspect  the 
primary  seal,  the  secondary  seal, 
gaskets,  slotted  membranes,  and  sleeve 
seals  (if  any)  each  time  the  vessel  is 
emptied,  but  no  less  frequently  than 
once  every  10  yeare. 

(3)  For  inspections  to  determine  if  any 
IFR  type  B  failures  are  present  as 
requhted  by  paragraphs  (c)(l)(ii), 
(c)(2)(i),  and  (c)(2)(ii)(B)  of  this  section, 
the  owner  or  operator  shall  comply  with 
the  refilling  notification  requirements 
specified  in  §  65.48(c)(1). 

(4)  After  installing  the  control 
equipment  required  to  comply  with 

§  65.42(b)(1)  or  (b)(3),  visually  inspect 
the  internal  floating  roof,  the  primary 
seal,  and  the  secondary  seal  (if  one  is  in 
service)  prior  to  filling  the  storage  vessel 
%vith  regulated  material.  If  there  are 
holes,  teara,  or  other  openings  in  the 
primary  seal,  the  secondary  seal,  or  the 
seal  fabric,  or  defects  in  the  internal 
floating  roof,  the  owner  or  operator  shall 
repair  the  items  before  filling  the  storage 
vessel. 

(d)  IFR  repair  requirements.  The 
owner  or  operator  shall  repair  any 
observed  or  determined  failures, 
according  to  paragraphs  (d)(1)  and  (d)(2) 
of  this  section. 

(1)  If  an  IFR  type  A  fiulure  is 
observed,  the  owner  or  operator  shall 
repair  the  items  or  empty  and  remove 
the  storage  vessel  from  service  within  45 
calendar  days.  If  the  failure  caimot  be 
repaired  within  45  calendar  days  or  if 
the  vessel  cannot  be  emptied  within  45 
calendar  days,  the  owner  or  operator 
may  utilize  up  to  two  extensions  of  up 
to  30  additional  calendar  days  each  and 
keep  the  records  spedfied  in  §  65.47(d). 

(2)  if  an  IFR  type  B  fiulure  is 
determined,  the  ownw  or  operator  shall 
repair  the  items  and  comply  with  the 
refilling  notification  requirements  of 

§  65.48(c)(1)  before  refilling  the  storage 
vessel  with  regulated  materiaL 


f  68.44   EjGtomainoallngroo((EFR). 

(a)  EFR  design  requirements.  The 
owner  or  operator  who  elects  to  control 
storage  vessel  regulated  material 
emissions  by  using  an  external  floating 
roof  shall  comply  with  the  design 
requirements  listed  in  paragraphs  (a)(1) 
through  (a)(3)  of  this  section. 

(1)  The  external  floating  roof  shall  be 
designed  to  float  on  the  stored  liquid 
surface  except  when  the  floating  roof 
must  be  supported  by  the  leg  supports. 

(2)  The  external  floating  roof  wall  be 
equipped  with  a  closure  device  between 
the  wall  of  the  storage  vessel  and  the 
roof  edge. 

(i)  Except  as  provided  in  paragraph 
(a)(2)(iii)  of  this  section,  the  closure 
device  is  to  consist  of  two  continuous 
seals,  one  above  the  other.  The  lo«ver 
seal  is  referred  to  as  the  primary  seal 
and  the  upper  seal  is  referred  to  as  the 
secondary  seal. 

(ii)  Except  as  provided  in  paragraph 
(a)(2)(iv)  of  this  section,  the  primary  seal 
shall  be  either  a  metallic  shoe  seal  or  a 
liquid-mounted  seal. 

(iii)  If  the  external  floating  roof  is 
equipped  with  a  liquid-mounted  or 
metallic  shoe  primary  seal  as  of 
December  31, 1992.  the  requirement  for 
a  secondary  seal  in  paragraph  (a)(2)(i)  of 
this  section  does  not  apply  until  the 
next  time  the  storage  vessel  is  emptied 
and  degassed  or  by  April  22.  2004 
whichever  occurs  first. 

(iv)  If  the  external  floating  roof  is 
equipped  with  a  vapor-mounted 
primary  seal  and  a  secondary  seal  as  of 
December  31, 1992  the  requirement  for 
a  liquid-mounted  or  metallic  shoe 
primary  seal  in  paragraph  (a)(2)(ii)  of 
this  section  does  not  apply  until  the 
next  time  the  storage  vessel  is  emptied 
and  degassed  or  by  April  22, 2004. 
whichever  occius  first. 

(3)  The  external  floating  roof  shall 
meet  the  specifications  listed  in 
paragraphs  (a)(3)(i)  through  (a)(3)(xiii)  of 
this  section. 

(i)  Except  for  automatic  bleeder  vents 
(vacuum  breaker  vents)  and  rim  space 
vents,  each  opening  in  the  noncontact 
external  floating  roof  shall  provide  a 
projection  below  the  stored  liquid 
surface  exo^t  as  provided  in  paragraph 
(a)(3)(xiii)  of  this  section. 

(ii)  Covers  on  each  access  hatch  and 
each  gauge  float  well  shall  be  designed 
to  be  bolted  or  fastened  when  they  are 
closed. 

(iii)  Except  for  automatic  bleeder 
vents,  rim  space  vents,  roof  drains,  and 
leg  sleeves,  each  opening  shall  be 
equipped  with  a  gasketed  cover,  seal,  or 
lid. 

(iv)  Automatic  bleeder  vents  and  rim 
space  vents  shall  be  equipped  with  a 
gasket.. 


(v)  Each  roof  drain  that  empties  into 
the  stored  liquid  shall  be  equipped  with 
a  slotted  membrane  fabric  cover  that 
covers  at  least  90  percent  of  the  area  of 
the  opening. 

(vi)  Each  unslotted  and  slotted  guide 
pole  well  shall  be  equipped  with  a 
gasketed  sliding  cover  or  a  flexible 
fabric  sleeve  seal. 

(vii)  Except  for  antirotational  devices 
equipped  with  a  welded  cap.  each 
unslotted  guide  pole  shall  be  equip(>ed 
with  a  gasketed  cap  on  the  end  of  the 
pole. 

(viii)  Each  slotted  guide  pole  shall  be 
equipped  with  a  gasketed  float  or  other 
device  that  closes  off  the  stored  liquid 
surface  from  the  atmosphere. 

(ix)  Each  gauge  hatch/sample  well 
shall  be  equipped  with  a  gasketed  cover. 

(x)  Where  a  metallic  shoe  seal  is  in 
use  as  the  primary  seal,  one  end  of  the 
metallic  shoe  shall  be  designed  to 
extend  into  the  stored  liquid  and  the 
other  end  shall  extend  a  minimiiTn 
vertical  distance  of  61  centimeters  (24 
inches)  above  the  stored  hquid  surface. 

(xi)  The  secondary  seal  ^lall  be 
designed  to  be  installed  above  the 
primary  seal  so  that  it  completely  covers 
the  space  between  the  roof  edge  and  the 
vessel  wall. 

(xii)  For  the  primary  and  secondary 
seals,  there  shall  be  no  holes,  tears,  or 
other  openings  in  the  shoe,  seal  fabric, 
or  seal  envelope. 

(xiii)  If  each  opening  in  a  noncontact 
external  floating  roof  except  for 
automatic  bleeder  vents  (vacuum 
breaker  vents)  and  rim  space  vents  does 
not  provide  a  projection  below  the 
liquid  surface  as  of  Decranbw  31. 1992 
the  requirement  for  providing  these 
projections  below  the  liquid  surface 
does  not  apply  until  the  next  time  the 
storage  vessel  is  emptied  and  degassed 
or  by  April  22,  2004.  whichever  occurs 
first. 

(b)  EFR  operational  requirements.  The 
owner  or  operator  using  an  external 
floating  roof  shall  comply  tvith  the 
operational  requirements  in  paragraphs 
(bHl)  through  (b)(9)  of  this  section. 

(1)  The  external  floating  roof  shall 
float  on  the  stored  liquid  surface  at  all 
times  except  when  the  floating  roof 
must  be  supported  by  the  leg  supports. 

(2)  When  the  floatkig  roof  is  resting 
on  the  leg  supports,  the  process  of 
filling  or  refilling  shall  be  continuous 
and  shall  be  aocompUshed  as  soon  as 
practical  and  the  owner  or  operator 
shall  maintain  the  record  qiecified  in 
$6S.47(e). 

(3)  Except  for  automatic  bleeder  vents, 
rim  space  vents,  roof  drains,  and  leg 
sleeves,  each  opening  shall  be 
maintained  in  a  closed  position  (i.e.,  no 
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visible  gap)  at  all  times  except  when  the 
device  is  in  actual  use. 

(4)  Covers  on  each  access  hatch  and 
each  gauge  float  well  shall  be  bolted  or 
fastened  when  they  are  closed. 

(5)  Automatic  bleeder  vents  are  to  be 
set  to  be  closed  at  all  times  when  the 
roof  is  floating  except  when  the  roof  is 
being  floated  off  or  is  being  landed  on 
the  roof  leg  supports. 

(6)  Rim  space  vents  are  to  be  set  to 
open  only  when  the  roof  is  being  floated 
on  the  roof  leg  supports  or  when  the 
pressure  beneath  the  rim  seal  exceeds 
the  manufacturer's  recommended 
setting. 

(7)  The  cap  on  the  end  of  each 
unslotted  guide  pole  shall  be  closed  at 
all  times  except  when  gauging  the 
stored  liquid  level  or  taking  samples  of 
the  stored  Uquid. 

(8)  The  cover  on  each  gauge  hatch/ 
sample  well  shall  be  closiad  at  all  times 
except  when  the  hatch  or  well  must  be 
open  for  access. 

(9)  Except  during  the  inspections 
required  by  paragraph  (c)  of  this  section, 
both  the  primary  seal  and  the  secondary 
seal  shall  completely  cover  the  annular 
space  between  the  external  floating  roof 
and  the  wall  of  the  storage  vessel  in  a 
continuous  fashion. 

(c)  EFR  inspection  requirements.  To 
demonstrate  compliance  for  an  external 
floating  roof  vessel,  the  owner  or 
operator  shall  use  the  procedures  in 
paragraphs  (c)(4)  through  (c)(g)  of  this 
section  for  seal  gaps  according  to  the 
frequency  specified  in  paragraphs  (c)(1) 
through  (c)(3)  of  this  section  and  meet 
the  requirements  of  (c)(10). 

(1)  Measurements  of  gaps  between  the 
vessel  wall  and  the  primary  seal  shall  be 
performed  no  less  firequently  than  once 
every  5  yean  and  at  the  times  specified 
in  paragraphs  (c)(l)(i)  and  (c)(l)(ii)  of 
this  section.  The  owner  or  operator  shall 
maintain  records  of  the  EFR  seal  gap 
measurements  as  specified  in 
§  65.47(c)(2). 

(i)  During  the  hydrostatic  testing  of 
the  vessel,  by  initial  startup,  or  within 
90  days  of  the  initial  fill  with  regulated 
material. 

(ii)  For  an  external  floating  roof  vessel 
equipped  with  a  liquid-mounted  or 
metallic  shoe  primary  seal  and  without 
a  secondary  seal  as  provided  for  in 
paragraph  (a)(2)(iii)  of  this  section, 
measurements  of  gaps  between  the 
vessel  wall  and  the  primary  seal  shall  be 
performed  at  least  once  per  year  until  a 
secondary  seal  is  installed.  When  a 
secondary  seal  is  installed  above  the 
primary  seal,  measurements  of  gaps 
between  the  vessel  wall  and  both  the 
primary  and  secondary  seals  shall  be 
performed  within  90  calendar  days  of 
installation  of  the  secondary  seal  and 


according  to  the  frequency  specified  in 
paragraphs  (c)(1)  through  (cH3)  of  this 
section  thereafter. 

(2)  Measurements  of  gaps  between  the 
vessel  wall  and  the  secondary  seal  shall 
be  performed  no  less  frequently  than 
once  per  year  and  within  90  days  of  the 
initial  fill  with  regulated  material, 
within  90  days  of  installation  of  the 
secondary  seal,  or  by  initial  startup.  The 
owner  or  operator  shall  maintain 
records  of  the  EFR  seal  gap 
measurements  as  specified  in 

S  65.47(c)(2). 

(3)  If  any  storage  vessel  ceases  to  store 
regulated  materiaJ  for  a  period  of  1  year 
or  more,  measurements  of  gaps  between 
the  vessel  wall  and  the  primary  seal, 
and  gaps  between  the  vessel  wall  and 
the  secondary  seal  shall  be  performed 
within  90  days  of  the  vessel  being 
refilled  with  regulated  material.  The 
owner  or  operator  shall  maintain 
records  of  Uie  EFR  seal  gap 
measurements  as  specified  in 

S  65.47(c)(2). 

(4)  If  the  tank  contains  regulated 
material,  all  primary  seal  inspections  or 
gap  measurements  that  require  the 
removal  or  dislodging  of  the  secondary 
seal  shall  be  accomplished  as  soon  as 
possible,  and  the  secondary  seal  shall  be 
replaced  as  soon  as  possible. 

(5)  The  owner  or  operator  shall  notify 
the  Administrator  30  days  before  any 
EFR  seal  gap  measurement  as  specified 
in  S  65.46(c)(2). 

(6)  Except  as  provided  in  paragraph 
(d)  of  this  section,  the  owner  or  operator 
shall  determine  gap  widths  and  gap 
areas  in  the  primary  and  secondary  seals 
(seal  gaps)  individually  by  the 
procedures  described  in  paragraphs 
(c)(6)(i)  through  (c)(6)(iii)  of  this  section. 

(i)  Seal  gaps,  if  any,  shall  be  measiued 
at  one  or  more  floating  roof  levels. when 
the  roof  is  not  resting  on  the  roof  leg 
supports. 

(ii)  Seal  gaps,  if  any.  shall  be 
measured  around  the  entire 
circumference  of  the  vessel  in  each 
place  where  a  0.32  centimeter  (1/8  inch) 
diameter  uniform  probe  passes  freely 
(without  forcing  or  binding  against  the 
seal)  between  the  seal  and  the  wall  of 
the  storage  vessel.  The  circimiferential 
distance  of  each  such  location  shall  also 
be  measured. 

(iii)  The  total  surface  area  of  each  gap 
described  in  paragraph  (c)(6)(ii)  of  this 
section  shall  be  determined  by  using 
probes  of  various  widths  to  measure 
acc\irately  the  actual  distance  from  the 
vessel  wall  to  the  seal  and  multiplying 
each  such  width  by  its  respective 
circumferential  distance. 

(7)  The  owner  or  operator  shall  add 
the  gap  surface  area  of  each  gap  location 
for  the  primary  seal  and  divide  the  sum 


by  the  nominal  diameter  of  the  vessel. 
The  owner  or  operator  shall  include  the 
calculations  in  the  record  of  the  seal  gap 
measurement  as  specified  in 
§  65.47(c)(2).  For  metallic  shoe  primary 
seals  or  liquid-mounted  primary  seals, 
the  accumulated  area  of  gaps  between 
the  vessel  wall  and  the  primary  seal 
shall  not  exceed  212  square  centimetera 
per  meter  of  vessel  diameter  (10.0 
square  inches  per  foot  of  vessel 
diameter)  and  the  width  of  any  portion 
of  any  gap  shall  not  exceed  3.81 
centimetera  (1.50  inches). 

(8)  The  owner  or  operator  shall  add 
the  gap  sxuface  area  of  each  gap  location 
for  me  secondary  seal  and  divide  the 
sum  by  the  nominal  diameter  of  the 
vessel.  The  owner  or  operator  shall 
include  the  calculations  in  the  record  of 
the  seal  gap  measurement  as  specified 
in  $  65.47(c)(2).  The  accumulated  area  of 
gaps  between  the  vessel  wall  and  the 
secondary  seal  used  in  combination 
with  a  metallic  shoe  seal  or  liquid- 
moimted  primary  seal  shall  not  exceed 
21.2  square  centimetera  per  meter  of 
vessel  diameter  (1.00  square  inch  per 
foot  of  vessel  diameter)  and  the  width 
of  any  portion  of  any  gap  shall  not 
exceed  1.27  centimetera  (0.50  inch).  The 
secondary  seal  gap  requirements  may  be 
exceeded  during  the  measurement  of 
primary  seal  gaps  as  required  by 
paragraph  (c)(1)  of  this  section. 

(Ojlf  the  owner  or  operator 
determines  that  it  is  unsafe  to  perform 
the  seal  gap  measiuements  or  to  inspect 
the  vessel  to  determine  compliance 
because  the  floating  roof  appeare  to  be 
structurally  unsound  and  i>oses  an 
imminent  or  potential  danger  to 
inspecting  personnel,  the  owner  or 
operator  shall  comply  with  the 
requirements  in  either  paragraph 
(c)(9)(i)  or  (c)(9)(ii)  of  this  section. 

(i)  The  owner  or  operator  shall 
measure  the  seal  gaps  or  inspect  the 
storage  vessel  no  later  than  30  calendar 
days  after  the  determination  that  the 
roof  is  unsafe;  or 

(ii)  The  owner  or  operator  shall  empty 
and  remove  the  storage  vessel  from 
service  no  later  than  45  calendar  days 
after  determining  that  the  roof  is  unsafe. 
If  the  vessel  cannot  be  emptied  within 
45  calendar  days,  the  owner  or  operator 
may  utilize  up  to  twro  extensions  of  up 
to  30  additional  calendar  days  each  and 
comply  with  the  recordkeeping 
requirements  in  §  65.47(d). 

(10)  The  owner  or  operator  shall 
visually  inspect  for  EFR  Dailures  of  the 
external  floating  roof,  the  primary  seal, 
secondary  seal,  and  fittings  prior  to 
initial  filling  and  each  time  the  vessel  is 
emptied  (including  initially  before  the 
vessel  is  filled  with  regulated  material), 
shall  maintain  records  of  the  EFR 
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inspection  results  as  specified  in 
$  65.47(c)(1).  and  shall  comply  with  the 
refilling  notification  requirements 
specified  in  §  65.48(c)(1). 

(d)  £FR  repair  requirements.  (1)  The 
owner  or  operator  shall  repair 
conditions  that  do  not  meet  seal  gap 
specifications  listed  in  paragraphs  (c)(7) 
and  (c)(8)  of  this  section  or  any  EFR 
failure  observed  by  the  inspection 
required  by  paragraph  (c)(10)  of  this 
section  no  later  than  45  calendar  days 
after  identification,  or  shall  empty  and 
remove  the  storage  vessel  frt>m  service 
no  later  than  45  calendar  days  aftw 
identification.  If  the  vessel  cannot  be 
repaired  or  emptied  within  45  calendar 
days,  the  owner  or  operator  may  utilize 
up  to  two  extensions  of  up  to  30 
additional  calendar  days  each  and 
comply  with  the  recordkeeping 
requirements  in  §  65.47(d). 

(2)  If  an  EFR  failure  is  observed  by  the 
inspection  required  by  paragraph  (c)(10) 
of  mis  section,  the  owner  or  operator 
shall  repair  the  items  as  necessary  so 
that  none  of  the  conditions  specified  in 
that  paragraph  exist  before  filling  or 
refilling  the  storage  vessel  with 
regulated  material. 


166.46 

■no  en  imenwi  noeBng  luui. 

The  owner  or  operator  who  elects  to 
control  storage  vessel  regulated  material 
emissions  by  using  an  external  floating 
roof  converted  into  an  internal  floating 
roof  shall  comply  with  the  internal 
floating  roof  requirements  of  §  65.43 
except  §  65.43(a)(3).  (b)(2).  and  (b)(3) 
and  the  external  floating  roof  deck 
fitting  requirements  of  §  65.44  except 
§  65.44(a)(1).  (a)(2).  (b)(1).  (b)(8).  (b)(9). 
(c).  and  (d),  including  the  recordkeeping 
and  reporting  provisions  referenced 
therein. 


§66.46    Altemaltve 


Any  person  seeking  permission  to  use 
an  alternative  means  of  compliance 
under  this  section  shall  use  the 
procedures  of  §  65.8  of  subpart  A  of  this 
part. 

(  6Bw47    RecofdkeepInQ  provtaioMb 

(a)  Retention  time.  Each  owner  or 
operator  of  a  storage  vessel  subject  to 
this  subpart  shall  meet  the  requirements 
of  §  65.4  of  subpart  A  of  this  part,  except 
the  record  specified  in  paragraph  (b)  of 
this  section  shall  be  kept  as  long  as  the 
storage  vessel  is  in  operation. 

(b)  Vessel  dimensions  and  capacity. 
Each  owner  or  operator  of  a  storage 
vessel  subject  to  this  subpart  shall  keep 
readily  accessible  records  showing  the 
dimensions  of  the  storage  vessel  and  an 
analysis  of  the  capacity  of  the  storage 
vessel 


(c)  Inspection  results.  The  owner  or 
operator  shall  keep  the  following 
records  as  specified  in  paragraphs  (c)(1) 
and  (c)(2)  of  this  section. 

(1)  For  each  IFR  or  EFR  inspection 
required  by  §  65.43(c)(1)  and  (c)(2)  or 
§  65.44(c)(10),  respectively,  a  record 
containing  the  information  listed  in 
paragraph  (c)(l)(i)  or  (c)(l)(ii)  of  this 
section,  as  appropriate. 

(i)  In  the  event  that  no  IFR  type  A 
failure.  IFR  type  B  Cailure.  or  EFR  failure 
is  observed,  a  record  showing  that  the 
inspection  was  performed.  Ti^e  record 
shall  identify  the  storage  vessel  on 
which  the  inspection  was  performed, 
the  date  the  storage  vessel  was 
inspected,  and  references  indicating 
which  items  were  inspected. 

(ii)  In  the  event  that  an  IFR  type  A 
failure,  IFR  type  B  failure,  or  Ellt  feilure 
is  observed,  a  record  that  identifies  the 
storage  vessel  on  which  the  inspection 
was  performed,  the  date  the  storage 
vessel  was  inspected,  a  description  of 
the  failure  and  of  the  repair  made,  the 
date  the  vessel  was  emptied  (if 
applicable),  and  the  date  that  the  repair 
was  made.  As  specified  in  §  65.48(b)(1), 
the  owner  or  operator  shall  include  this 
record  in  the  periodic  report. 

(2)  For  each  EFR  seal  gap 
measurement  required  by  §  65.44(c)(1). 
(c)(2)  or  (c)(3).  a  record  describing  the 
results  of  the  measurement.  The  record 
shall  identify  the  vessel  on  which  the 
measurement  was  performed,  shall 
include  the  date  of  the  measurement, 
the  raw  data  obtained  in  the 
measurement,  and  the  calculations 
described  in  §  65.44(c)(7)  and  (c)(8).  and 
shall  meet  any  additional  requirements 
in  paragraph  (c)(2)(i)  or  (c)(2)(ii)  of  this 
section,  as  appropriate. 

(i)  In  the  event  that  the  seal  gap 
measurements  do  conform  to  the 
specifications  in  §  65.44(c)(7)  and  (c)(8). 
the  owner  or  operator  shall  submit  the 
information  specified  in  §65.48(b)(2)(i) 
in  the  periodic  report. 

(ii)  In  the  event  that  the  seal  gap 
measurements  do  not  conform  to  the 
specifications  in  §  65.44(c)(7)  and  (c)(8). 
the  owner  or  operator  shall  also  keep  a 
description  of  the  repairs  that  were 
made,  the  date  the  repairs  were  made, 
and  the  date  the  storage  vessel  was 
emptied  and  shall  include  a  report  of 
the  seal  gap  measurement  results  in  the 
periodic  report  as  specified  in 
$65.48(bH2)(u). 

(d)  Emptying  and  repairing  extension. 
The  owner  or  operator  }Mho  elects  to 
utilize  an  extension  in  emptying  a 
storage  vessel  for  purposes  of  repair 
shall  prepare  by  the  initiation  of  the 
extension  the  dociunentation  as 
specified  in  paragraph  (d)(1)  or  (dK2)  of 


this  section,  as  appropriate,  of  the 
decision  to  utilize  an  extension. 

(1)  For  an  extension  pursuant  to 
§  65.43(d)(1)  or  §  65.44(d)(1).  a 
description  of  the  feilure. 
documentation  that  alternative  storage 
capacity  is  unavailable,  and  a  schedule 
of  actions  that  will  ensure  that  the 
control  equipment  will  be  repaired  or 
the  vessel  will  be  emptied  as  soon  as 
practical.  As  specified  in  §65.48(b)(l)(i). 
the  owner  or  operator  shall  include  this 
infonnation  in  the  periodic  report. 

(2)  For  an  extension  purauant  to 

§  65.44(c)(9).  an  explanation  of  why  it 
was  imsafe  to  perform  the  inspection  or 
seal  gap  measurement,  dociunentation 
that  alternate  storage  capacity  is 
unavailable,  and  a  schedule  of  actions 
that  will  ensure  that  the  vessel  will  be 
emptied  as  soon  as  practical.  As 
specified  in  §  65.48(b)(3).  the  owner  or 
operator  shall  include  this  information 
in  the  periodic  report. 

(e)  Floating  roof  set  on  its  legs.  The 
owner  or  operator  shall  maintain  a 
record  for  each  storage  vessel  subject  to 
§§  65.43(b)(2)  and  65.44(b)(2) 
identifying  the  date  when  the  floating 
roof  was  set  on  its  legs  and  the  date 
when  the  roof  was  refloated.  The  record 
shall  also  indicate  whether  this  was  a 
continuous  operation. 

S00.4B    neponmg  prvvmons. 

(a)  Notification  of  initial  startup.  If 
§  65.5(b)  of  subpart  A  of  this  part 
requires  that  a  notification  of  initial 
startup  be  filed,  then  the  content  of  the 
notification  of  initial  startup  shall  at 
least  include  the  information  specified 
in  §  65.5(b)  of  subpart  A  of  this  part  and 
the  identification  of  each  storage  vessel. 
its  capacity,  and  the  types  of  regulated 
material  stored  in  the  storage  vessel. 

(b)  Periodic  reports.  Report  the 
information  specified  in  paragraphs 
(b)(1)  through  (b)(3)  of  this  section,  as- 
applicable,  in  the  periodic  report 
specified  in  §  65.5(e)  of  subpart  A  of  this 
part 

(1)  Inspection  results.  Report  the 
information  specified  in  paragraphs 
(b)(l)(i)  and  (b)(l)(ii)  of  this  section  for 
eadi  inspection  conducted  in 
accordance  with  §§  65.43(c)  and 
65.44(c)  in  which  an  IFR  or  EFR  failure 
is  detected  in  the  control  equipment. 

(i)  If  an  IFR  type  A  failure  or  an  EFR 
failure  is  observed  for  vessels  for  which 
inspections  are  required  under 
S65.43(c)(l)(i).  §65.43(c)(2)(ii)(A).  or 
§  65.44(cHl0).  each  report  shall  include 
a  copy  of  the  inspection  results  record 
listed  in  §  65.47(c)(l)(ii).  If  an  extension 
is  utilized  in  aoccudance  with 
§  65.43(d)(1)  or  §  65.44(d)(1).  the  report 
shall  include  the  copy  of  the  records 
listed  in  §  65.47(c)(l)(ii)  plus  the 
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documentation  specified  in 
865.47(d)(1). 

(ii)  If  an  IFR  type  B  Gulxtie  is  observed 
for  vessels  for  which  inspections  are 
required  under  §65.43(c)(l)(ii).  (c)(2)(i). 
or  (c)(2Mii)(B).  each  report  shall  include 
a  copy  of  the  records  listed  in 
S65.47(c)(l)(ii). 

(2)  Seal  gap  measurements  results,  (i) 
For  each  vessel  whose  seal  gaps  are 
measured  during  the  reporting  period, 
identify  each  seal  gap  measurement 
made  in  accordance  with  $  65.44(c)  in 
which  the  requirements  of  S  65.44(c)(7) 
or  (c)(8)  are  met. 

(ii)  For  each  seal  gap  measurement 
made  in  accordance  with  §  65.44(c)  in 
which  the  requirements  of  $  65.44(c)(7) 
or  (c)(8)  are  not  met.  from  the  records 
kept  pursuant  to  §  65.47(c)(2)  report  the 
date  of  the  measurements,  results  of  the 
calculations,  and  note  which  seal  gap 
measurements  did  not  conform  to  the 
specifications  in  $6S.44(c)(7)  and  (c)(8). 

(3)  Extension  documentation.  If  an 
extension  is  utilized  in  accordance  with 
§  65.44(c)(9).  the  owner  or  operator  shall 
include  the  dociunentation  specified  in 
$ 65.47(d)(2)  in  the  next  report  required 
by  §  65.5(e)  of  subpart  A  of  this  part. 

(c)  Special  notifications.  An  owner  or 
operator  who  elects  to  comply  with 
§65.43.  865.44.  or  §65.45  shall  submit, 
as  applicable,  the  reports  specified  in 
paragraphs  (c)(1)  and  (c)(2)  of  this 
section  except  as  specified  in  paragraph 
(c)(3)  of  this  section.  Each  written 
notification  or  report  shall  also  include 
the  information  specified  in  §  65.5(f)  of 
subpart  A  of  this  part. 

(1)  Refilling  notification.  In  order  to 
afford  the  Administrator  the 
opportunity  to  have  an  observer  present, 
notify  the  Administrator  prior  to 
refilling  of  a  storage  vessel  that  has  been 
emptied.  If  the  storage  vessel  is 
equipped  with  an  internal  floating  roof 
as  specified  in  §  65.43.  an  external 
floating  roof  as  specified  in  §  65.44.  or 
an  external  floating  roof  converted  to  an 
internal  floating  roof  as  specified  in 
§65.45.  the  notification  shall  meet  the 
requirements  of  either  paragraph 
(c)(l)(i)  ot  (c)(l)(ii)  of  this  section,  as 
applicable. 

U)  Notify  the  Administrator  in  writing 
at  least  30  calendar  days  prior  to  the 
refilliiig  of  each  storage  vessel;  or 

(ii)  ifthe  inspection  is  not  planned 
and  the  owner  or  operator  could  not 
have  known  about  the  inspection  30 
calendar  days  in  advance  of  refilling  the 
vessel,  the  owner  or  operator  shall 
notify  the  Administrator  as  soon  as 
practical,  but  no  later  than  7  calendar 
days  prior  to  the  refilling  of  the  storage 
vessel.  Notification  may  be  made  by 
telephone  and  immediately  followed  by 
written  documentation  demonstrating 


why  the  inspection  was  unplanned.  - 
Alternatively,  the  notification  including 
the  written  documentation  may  be  made 
in  writing  and  sent  so  that  it  is  received 
by  the  Achninistrator  at  least  7  calendar 
days  prior  to  refilling. 

(2)  Seal  gap  measurement 
notification.  In  order  to  afford  the 
Administrator  the  opportunity  to  have 
an  observer  present,  the  owner  or 
operator  of  a  storage  vessel  equipped 
with  an  external  floating  roof  as 
specified  in  §65.44  shall  notify  the 
AdministratcH'  in  writing  30  calendar 
days  in  advance  of  any  seal  gap 
measurements. 

(3)  Notification  waiver.  Where  a 
notification  required  by  paragraph  (c)(1) 
or  (c)(2)  of  this  section  is  sent  to  a 
delegated  State  or  local  agency,  a  copy 
of  the  notification  to  the  Administrator 
is  not  required.  A  delegated  State  or 
local  agency  may  waive  the 
requirements  for  these  notifications. 

(d)  Compliance  certification.  For 
sources  subject  to  the  compliance 
certification  provisions  of  title  V,  a 
reoertification  of  continuous  compliance 
with  §§6S.43(b)(l)  and  65.44(b)(1)  shall 
be  baaed  on  the  annual  inspecticMis 
required  by  §65.43(c)(l)(i)  and 
(c)(2)(ii)(A)  and  at  other  times  when  the 
roof  is  viewed. 

{f  e6»4^4wiMP    iHeeeo^eoj 
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f6&60   AppicabNIty. 

The  provisions  of  this  subpart  and  of 
subpart  A  of  this  part  apply  to  control 
of  regulated  material  emissions  from 
process  vents  where  a  referencing 
subpart  references  the  use  of  this 
subpart  for  such  emissions  control. 

§661.61    OcHnMofW. 

All  terms  used  in  this  subpart  shall 
have  the  meaning  given  them  in  the  Act 
and  in  subpart  A  of  this  part.  If  a  term 
is  defined  in  both  subpart  A  of  this  part 
and  in  other  subparts  that  reference  the 
use  of  this  subput,  the  term  shall  have 
the  meaning  given  in  subpart  A  of  this 
part  for  purposes  of  this  subpart. 

f6&62    Procaee  vent  group  delaniilnetton. 

(a)  Group  status.  The  owner  or 
operator  of  a  process  vent  shall 
determine  the  group  status  (i.e..  Group 
1,  Group  2 A.  or  Group  23)  for  each 
process  vent.  Group  1  process  vents 
require  control,  and  Ckoup  2A  and  28 
process  vents  do  not.  Group  2A  process 
vents  require  parameter  monitoring,  and 
Group  2B  process  vents  do  not.  The 
owner  or  operator  shall  report  the  group 
status  of  eech  process  vent  as  specified 
in  §  65.5(c)(2)  of  subpart  A  of  this  part. 


(b)  Group  1.  A  process  vent  is 
considered  Group  1  if  it  meets  at  least 
one  of  the  specifications  listed  in 
paragraph  (b)(1)  or  (b)(2)  of  this  section. 

(1)  The  owner  or  operator  designates 
the  process  vent  as  Group  1. 

(2)  At  representative  conditions  for 
the  process  vent,  the  TRE  index  value  is 
less  than  or  equal  to  1.0.  the  flow  rate 

is  greater  than  or  equal  to  0.011 
standard  cubic  meter  per  minute  (0.40 
standard  cubic  foot  per  minute),  and  the 
concentration  is  greater  than  or  equal  to 
the  applicable  table  1  criterion. 
Procedures  for  determining  the  TRE 
index  value,  flow  rate,  and 
concentration  are  specified  in  §  65.64. 

(c)  Group  2A.  A  process  vent  is 
considered  Group  2A  if.  at 
rei»esentative  conditimis.  it  has  a  TRE 
index  value  of  greater  than  1.0  and  less 
than  or  equal  to  4.0,  a  flow  rate  of 
greater  than  or  equal  to  0.011  standard 
cubic  meter  per  minute  (0.40  standard 
cubic  foot  per  minute),  and  a 
concentration  greater  than  or  equal  to 
the  applicable  table  1  criterion. 
Procedures  for  determining  the  TRE 
index  value,  flow  rate,  and 
concentration  are  specified  in  §  65.64. 

(d)  Group  2B.  A  process  vent  is 
considered  Group  2B  if.  at 
representative  conditions,  it  has  a  TRE 
index  value  of  greater  than  4.0;  or  a  flow 
rate  of  less  than  0.011  standard  cubic 
meter  per  minute  (0.40  standard  cubic 
foot  per  minute);  or  a  concentration  less 
than  the  applicable  table  1  criterion. 
Procedures  for  determining  the  TRE 
index  value,  flow  rate,  and 
concentration  are  specified  in  §  65.64. 


§66.63    PeilviineHce end youp  1 
clienQe  requlramente. 

(a)  Group  1  performance 
requirements.  Except  for  the  additional 
requirement  for  halogenated  vent 
streams  as  provided  in  paragraph  (b)  of 
this  section,  the  owner  or  ofwrator  of  a 
Group  1  process  vent  shall  comply  with 
the  requirements  of  either  paragraph 
(a)(1),  (a)(2),  or  (a)(3)  of  this  section. 

(1)  Flcue.  Reduce  emissions  of 
regulated  material  using  a  flare  meeting 
the  appUcable  requirements  of 

§  65.142(b)  of  subpart  G  of  this  part. 

(2)  98  percent  or  20  parts  per  million 
by  volume  standard.  Reduce  emissions 
of  regulated  material  or  TOG  by  at  least 
98  weight-percent  or  to  a  concentration 
of  less  than  20  parts  per  million  by 
volume,  whichever  is  less  stringent.  For 
combustion  devices,  the  emission 
reduction  or  concentration  shall  be 
calculated  on  a  dry  basis,  and  corrected 
to  3  percent  oxygen.  The  owner  or 
operator  shall  meet  the  requirements  in 
§  65.142(b)  of  subpart  G  of  this  part  and 
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paragraphs  (a)(2)(i)  and/or  (a)(2)(ii)  of 
this  section. 

(i)  Compliance  with  paragraph  (a)(2) 
of  this  section  may  be  achieved  by  using 
any  combination  of  combustion, 
recovery,  and/or  recapture  devices 
except  that  a  recovery  device  may  not  be 
used  to  comply  with  paragraph  (a)(2)  of 
this  section  by  reducing  emissions  of 
total  regulated  material  by  98  weight- 
percent,  except  as  provided  in 
paiagraph  (a)(2)(ii)  of  this  section. 

(ii)  An  o%vner  or  operator  may  use  a 
recovery  device  alone  or  in  combination 
with  one  or  more  combustion  or 
recapture  devices  to  reduce  emissions  of 
total  regulated  material  by  98  weight- 
percent  if  all  the  conditions  of 
paragraphs  (a)(2)(ii)(A)  through 
(a)(2)(ii)(C)  of  this  section  are  met. 

(A)  For  process  vents  referenced  to 
this  part  fa^  40  CFR  part  63,  subpart  G, 
the  recovery  device  (and  any 
combustion  device  or  recaptiue  device 
that  operates  in  combination  with  the 
recovery  device  to  reduce  emissions  of 
total  regulated  material  by  98  weight- 
percent)  was  installed  before  December 
31, 1992. 

(B)  The  recovery  device  that  will  be 
used  to  reduce  emissions  of  total 
regulated  material  by  98  weight-percent 
is  the  last  recovery  device  before 
emission  to  the  atmosphere. 

(C)  The  recovery  device  alone  or  in 
combination  with  one  or  more 
combustion  or  recapture  devices  is 
capable  of  reducing  emissi<His  of  total 
regulated  materially  98  weight-percent 
but  is  not  capable  of  reliably  reducing 
emissions  of  total  regulated  material  to 
a  concentration  of  20  parts  per  million 
by  volume. 

(D)  If  the  owner  or  operator  disposed 
of  the  recovered  material,  the  recovery 
device  would  be  considered  a  recapture 
device  and  comply  with  the 
requirements  of  this  subpart  and 

§  65.142(b)  of  subpart  G  for  control 
devices. 

(3)  TRE  index  value.  Achieve  and 
maintain  a  TRE  index  value  greater  than 
1.0  at  the  outlet  of  the  final  recovery 
device,  or  prior  to  release  fitim  the 
process  vent  to  the  atmosphere  if  no 
recovery  device  is  present.  If  the  TRE 
index  value  is  greater  than  1.0,  the 
process  vent  shall  meet  the  provisions 
for  a  Group  2A  or  2B  process  vent 
specified  in  either  paragraph  (c),  (d),  (e), 
or  (0  of  this  section,  whichever  is  . 
applicable. 

(b)  Halogenated  Group  1  performance 
requirement.  Halogenated  Group  1 
process  vents  that  are  combusted  shall 
be  controlled  according  to  paragraph 
(b)(1)  or  (b)(2)  of  this  section. 
Determination  of  whether  a  vent  stream 
is  halogenated  shall  be  made  using  the 


procedures  specified  in  §  65.64(g)  and 
the  halogen  concentration  in  the  vent 
stream  shall  be  recorded  and  reported  in 
the  Initial  Compliance  Status  Report  as 
specified  in  §  65.160(d)  of  subpart  G  of 
this  part. 

(1)  Halogen  reduction  device 
following  combustion.  If  a  combustion 
device  is  used  to  comply  with  paragraph 
(a)(2)  of  this  section  for  a  halogenated 
process  vent,  then  the  process  vent 
exiting  the  combustion  device  shall  be 
ducted  to  a  halogen  reduction  device 
including,  but  not  limited  to,  a  scrubber 
before  it  is  discharged  to  the  atmosphere 
and  the  halogen  reducticm  device  shall 
meet  the  requirements  of  paragraph 
(b)(l)(i)  or  (b)(l)(ii)  of  this  section,  as 
applicable.  The  halogenated  process 
vent  shall  not  be  combusted  using  a 
flare. 

(i)  Except  as  provided  in  paragraph 
(b)(l)(ii)  of  this  section,  the  halogen 
reduction  device  shall  reduce  overall 
emissions  of  hydrogen  halides  and 
halogens  by  99  percent  or  shall  reduce 
the  outlet  mass  of  total  hydrogen  halides 
and  halogens  to  less  than  0.45  kilogram 
per  hoiu-  (0.99  pound  per  hour), 
whichever  is  less  stringent.  The  owner 
or  operator  shall  meet  the  requirements 
in  §  65.142(b)  of  subpart  G  of  this  part. 

(ii)  If  a  scrubber  or  other  halogen 
reduction  device  was  installed  prior  to 
December  31, 1992,  the  device  shall 
reduce  overall  emissions  of  hydrogen 
halides  and  halogens  by  95  percent  or 
shall  reduce  the  outlet  mass  of  total 
hydrogen  halides  and  halogens  to  less 
than  0.45  kilogram  per  hour  (0.99  pound 
per  hour),  whichever  is  less  stringent. 
The  owner  or  operator  shall  meet  the 
requirements  in  §  65.142(b)  of  subpart  G 
of  this  part. 

(2)  Halogen  reduction  device  prior  to 
combustion.  A  halogen  reduction 
device,  such  as  a  scrubber,  or  other 
technique  may  be  used  to  reduce  the 
process  vent  halogen  atom  mass 
emission  rate  to  less  than  0.45  kilogram 
I>er  hour  (0.99  pound  per  hour)  prior  to 
any  combustion  control  device  and  thus 
make  the  process  vent  nonhalogenated; 
the  process  vent  must  comply  with  the 
requirements  of  paragraph  (a)(1)  or  (a)(2) 
of  this  section,  l^e  halogen  atom  mass 
emission  rate  prior  to  the  combustor 
shall  be  determined  according  to  the 
procedures  in  §  65.64(g).  The  owner  or 
operator  shall  meet  the  requirements  in 
§  65.142(b)  of  subpart  G  of  this  part. 

(c)  Performance  requirements  for 
group  2A  process  vents  with  recovery 
devices.  For  Group  2A  process  vents, 
where  the  owner  or  operator  is  using  a 
recovery  device  to  maintain  a  TRE  index 
value  greater  than  1.0,  the  owner  or 
operator  shall  maintain  a  TRE  index 
value  greater  than  1.0  and  comply  with 


the  requirements  for  recovery  devices  in 
§  65.142(b)  of  subpart  G  of  this  part. 

(d)  Performance  requirements  for 
group  2A  process  vents  without  recovery 
devices.  For  Group  2A  process  vents 
where  the  owner  or  operator  is  not  using 
a  recovery  device  to  maintain  a  TRE 
index  value  greater  than  1.0,  determine 
the  appropriate  parameters  to  be 
monitored  and  submit  the  information 
as  specified  in  paragraphs  (d)(1),  (d)(2), 
and  (d)(3)  of  this  section.  Such 
infmmation  shall  be  submitted  for 
approval  to  the  Administrator  as  part  of 
a  title  V  permit  appUcation  or  by 
separate  notice.  The  owner  or  operator 
shall  monitor  as  specified  in  §  65.65(a), 
maintain  the  record  specified  in 

§  65.66(e),  and  submit  reports  as 
specified  in  §  65.67(c). 

(1)  Parameter  monitoring.  A 
description  of  the  parameter(s)  to  be 
monitored  to  ensure  the  owner  or 
operator  of  a  process  vent  achieves  and 
imiintairiK  the  TRE  above  1.0.  and  an 
explanation  of  the  criteria  used  to  select 
the  parameters). 

(2)  Demonstration  methods  and 
procedures.  A  description  of  the 
methods  and  procedures  that  will  be 
used  to  demonstrate  that  the  parameter 
indicates  proper  operation  of  the 
process,  the  schedule  for  this 
demonstration,  and  a  statement  that  the 
owner  or  operator  will  establish  a  range 
for  the  monitored  parameter  as  part  of 
the  Initial  Compliance  Status  Report 
required  in  §  65.5(d)  of  subpart  A  of  this 
part,  unless  this  information  has  already 
been  included  in  the  operating  permit 
appUcation. 

(3)  Monitoring,  recordkeeping,  and 
reporting  frequency.  The  frequency  and 
content  of  monitoring,  recording,  and 
reporting  if  monitoring  and 
recordkeeping  are  not  continuous,  or  if 
reports  of  daily  average  values  when  the 
monitored  {wrameter  value  is  outside 
the  range  established  in  the  operating 
permit  or  Initial  Compliance  Status 
Report  will  not  be  included  in  periodic 
reports  required  under  §  65.5(e)  of 
subpart  A  of  this  part  The  rationale  for 
the  proposed  monitoring,  recording,  and 
reporting  system  shall  be  included. 

(e)  Group  2B  performance 
requirements.  For  Group  2B  process 
vents,  the  o%vner  or  operator  shall 
maintain  a  TRE  index  greater  than  4.0, 
a  flow  rate  less  than  0.01 1  scmm,  or  a 
concentration  less  than  the  applicable 
critoia  in  table  1  of  this  subpart. 

(f)  Group  2A  or  28  process  change 
requirements.  Whenever  process 
changes  are  made  that  could  reasonably 
be  expected  to  change  a  Group  2A  or  2B 
process  vent  to  a  Ooup  1  vent,  the 
owner  or  operator  shall  recalculate  the 
TRE  index  value,  flow,  or  TOG  or 
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organic  hazardous  air  pollutant  (HAP) 
concentration  according  to  paragraph 
(0(1).  (0(2).  or  (0(3)  of  this  section  as 
specified  for  each  process  vent  as 
necessary  to  determine  whether  the 
process  vent  is  Group  1.  Group  2A.  or 
Group  2B  and  shall  maintain  the 
applicable  records  speciRed  in 
§  65.66(d).  Examples  of  process  changes 
include,  but  are  not  limited  to.  changes 
in  production  capacity,  production  rate, 
feedstock  type,  or  catalyst  type,  or 
whenever  there  is  replacement,  removal, 
or  addition  of  recovery  equipment.  For 
purposes  of  paragraph  (0  of  this  section, 
process  changes  do  not  include  process 
upsets;  unintentional,  temporary 
process  changes;  and  changes  that  are  . 
within  the  range  on  which  the  original 
TRE  index  value  calculation  was  based. 

(1)  Flow  rate.  The  flow  rate  shall  be 
determined  as  speci0ed  in  the  sampling 
site  and  flow  rate  determination 
procedures  in  §  65.64  (b)  and  (d)  or  by 
using  best  engineering  assessment  of  the 
efiiotls  of  the  change.  Engineering 
assessments  shall  meet  the 
specifications  in  §  65.64(i); 

(2)  Concentration.  The  TOC  or  organic 
HAP  concentration  shall  be  determined 
as  specified  in  §  65.64  (b)  and  (c)  or  by 
using  best  engineering  assessment  of  the 
effiocls  of  the  change.  Engineering 
assessments  shall  meet  the 
specifications  in  $  65.64(i);  or 

(3)  TRE  index  value.  The  TRE  index 
value  shall  be  recalculated  based  on 
measurements  of  process  vent  flow  rate, 
TOC,  and/or  organic  HAP 
concentrations,  and  heating  values  as 
specified  in  $  65.64  (b),  (c).  (d).  (e).  (0. 
(g).  and  (h)  as  applicable,  or  based  on 
best  engineering  assessment  of  the 
effects  of  the  change.  Engineering 
assessments  shall  meet  the 
specifications  in  §  65.64(i). 

(4)  Group  status  change  to  Group  1. 
Where  the  process  change  causes  the 
group  status  to  change  to  Group  1 ,  the 
owner  or  operator  shall  comply  with  the 
Group  1  process  vent  provisions  in 
paragraph  (a)  of  this  section  and,  if  they 
apply,  the  halogenated  Group  1  process 
vent  provisions  in  paragraph  (b)  of  this 
section  upon  initial  startup  unless  the 
owner  or  operator  demonstrates  to  the 
Administrator  that  achieving 
compliance  will  take  longer  than 
makjpg  the  process  change.  If  this 
demonstration  is  made  to  the 
Administrator's  satisfsction.  the  owner 
or  operator  shall  comply  as 
expeditiously  as  practical,  but  in  no 
event  later  than  3  years  after  the 
emission  point  becomes  Group  1,  and 
shall  follow  the  procedures  in 
paragraphs  (0(4)(i)  through  (0(4)(iii)  of 
this  section  to  establish  a  compliance 
date. 


(i)  The  owner  or  operator  shall  submit 
to  the  Administrator  for  approval  a 
compliance  schedule,  along  with  a 
justification  for  the  schedule. 

(ii)  Tlie  compliance  schedule  shall  be 
submitted  with  the  operating  permit 
application  or  amendment  or  by  other 
appropriate  means. 

Uii)  The  Administrator  shall  approve 
the  compliance  schedule  or  request 
changes  within  120  calendar  days  of 
receipt  of  the  compliance  schedule  and 
justification. 

(5)  Group  status  change  to  Group  2A. 
Whenever  a  process  change  causes  the 
process  vent  group  status  to  change  to 
Group  2A.  the  owner  or  operator  shall 
comply  with  the  provisions  of 
paragraph  (c)  or  (d)  of  this  section  upon 
completion  of  the  group  status 
determination  of  the  process  vent.  The 
owner  or  operator  shall  perform  the 
group  status  determination  as  soon  as 
practical  after  the  process  change  and 
within  180  days  after  the  process 
change. 

(6)  Group  status  change  to  Group  2B. 
Whenever  a  process  change  causes  the 
process  vent  group  status  to  change  to 
Group  2B.  the  owner  or  operator  shall 
comply  with  the  provisions  of 
paragraph  (e)  of  this  section  as  soon  as 
practical  after  the  process  change. 

166.64    Group  delannlnadon  prooedufas. 

(a)  General.  The  provisions  of  this 
section  provide  calculation  and 
measurement  methods  for  parameters 
that  are  used  to  determine  group  status. 

(b)(1)  Sampling  site.  For  purposes  of 
determining  total  organic  TOG  or  HAP 
concentration,  process  vent  volumetric 
flow  rate,  heating  value,  or  TRE  index 
value  as  specified  under  paragraph  (c), 
(d),  (e).  (0.  or  (h)  of  this  section,  the 
sampUng  site  shall  be  located  after  the 
last  recovery  device  (if  any  recovery 
devices  are  present)  but  prior  to  the 
inlet  of  any  control  device  that  is 
present,  and  prior  to  release  to  the 
atmosphere. 

(2)  Sampling  site  when  a  halogen 
reduction  device  is  used  prior  to  a 
combustion  device.  An  owner  or 
operator  using  a  scrubber  or  other 
halogen  reduction  device  to  reduce  the 
process  vent  halogen  atom  mass 
emission  rate  to  less  than  0.45  kilogram 
per  hour  (0.99  pound  per  hour)  prior  to 
a  combustion  control  device  in 
compliance  with  S  65.63(b)(2)  shall 
determine  the  halogen  atom  mass 
emission  rate  prior  to  the  combustOT 
according  to  the  procedures  in 
paragraph  (g)  of  this  section. 

(3)  Sampling  Site  Selection  Method. 
Method  1  or  lA  of  40  CFR  part  60. 
appendix  A.  as  appropriate,  shall  be 
used  for  selection  of  the  sampling  site. 


No  traverse  site  selection  method  is 
needed  for  process  vents  smaller  than 
0.10  meter  (4  inches)  in  nominal  inside 
diameter. 

(c)  TOC  or  HAP  concentration.  The 
TOC  or  HAP  concentrations  used  for 
TRE  index  value  calculations  in 
paragraph  (h)  of  this  section  shall  be 
determined  based  on  paragraph  (c)(1)  of 
this  section,  or  any  other  method  or  data 
that  have  been  validated  according  to 
the  protocol  in  Method  301  of  appendix 
A  of  part  63.  For  concentrations  needed 
for  comparison  with  the  appropriate 
concentration  in  table  1  of  this  subpart, 
TOC  or  HAP  concentration  shall  be 
determined  based  on  paragraph  (c)(1), 
(c)(2).  or  (i)  of  this  section  or  any  other 
method  or  data  that  have  been  vahdated 
according  to  the  protocol  in  Method  301 
of  appendix  A  of  part  63.  The  owner  or 
operator  shall  record  the  TOC  or  HAP 
concentration  as  specified  in  §  65.66(c). 

(1)  Method  18.  The  procedures 
specified  in  paragraphs  (c)(l)(i)  and 
(c)(l)(ii)  of  this  section  shall  be  used  to 
calculate  parts  per  million  by  volume 
concentration  using  Method  18  of  40 
CFR  part  60.  appendix  A. 

(i)  The  minimum  sampling  time  for 
each  run  shall  be  1  hour  in  which  either 
an  integrated  sample  or  four  grab 
samples  shall  be  taken.  If  grab  sampling 
is  used,  then  the  samples  shall  be  taken 
at  approximately  equal  intervals  in  time, 
such  as  15-nunute  intervals  during  the 
run. 

(ii)  The  concentration  of  either  TOC 
(minus  methane  and  ethane)  or  organic 
HAP  emissions  shall  be  calculated 
according  to  paragraph  (c)(l)(ii)(A)  or 
(c)(l)(ii)(B)  of  this  section,  as  applicable. 

(A)  The  TOC  concentration  (Croc)  is 
the  sum  of  the  concentrations  of  the 
individual  components  and  shall  be 
computed  for  each  rvm  using  the 
following  equation: 

ISC, 
C^=j±^-^  (641) 

Where: 

Cnx:=Concentration  of  TOC  (minus 

methane  and  ethane),  dry  basis. 

parts  per  million  by  volume. 
xsNumber  of  samples  in  the  sample 

run. 
n=Ntmiber  of  components  in  the 

sample. 
Cji=Concentration  of  sample  component 

j  of  the  sample  i.  dry  basis,  parts  per 

million  by  volume. 

(B)  The  total  organic  HAP 
concentration  (CHAP)  shall  be 
computed  according  to  the  equation  in 
paragraph  (c)(l)(ii)(A)  of  this  section 
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except  that  only  the  organic  HAP 
species  shall  be  summed. 

(2)  Method  25 A.  The  procedures 
specified  in  paragraphs  (c)(2)(i)  through 
(c)(2)(vi)  of  this  section  shall  be  used  to 
calculate  parts  per  million  by  volume 
concentration  using  Method  25A  of  40 
CFR  part  60,  appendix  A. 

(i)  Method  25A  of  40  CFR  part  60. 
appendix  A,  shall  be  used  only  if  a 
single  organic  compound  of  regulated 
material  is  greater  than  50  percent  of 
total  organic  HAP  or  TOC,  by  volume, 
in  the  process  vent. 

(ii)  The  process  vent  composition  may 
be  determined  by  either  process 
knowledge,  test  data  collected  using  an 
appropriate  EPA  method,  or  a  method  or 
data  validated  according  to  the  protocol 
in  Method  301  of  appendix  A  of  part  63. 
Examples  of  information  that  could 
constitute  process  knowledge  include 
calculations  based  on  material  balances, 
process  stoichiometry,  or  previous  test 
results  provided  the  results  are  still 
relevant  to  the  current  process  vent 
conditions. 

(iii)  The  organic  compound  used  as 
the  caUbration  gas  for  method  25  A  of  40 
CFR  i>art  60.  appendix  A.  shall  be  the 
single  organic  compound  of  regulated 
material  present  at  greater  than  SO 
percent  of  the  total  organic  HAP  or  TOC 
by  volume. 

(iv)  The  span  value  for  Method  25A 
of  40  CFR  part  60.  appendix  A  shall  be 
equal  to  the  appropriate  concentration 
value  in  table  1  of  this  subpart. 

(v)  Use  of  Method  25 A  of  40  CFR  part 
60.  appendix  A.  is  acceptable  if  the 
response  fitim  the  high-level  calibration 
gas  is  at  least  20  times  the  standard 
deviation  of  the  response  from  the  zero 
calibration  gas  when  the  instrument  is 
zeroed  on  the  most  sensitive  scale. 

(vi)  The  owner  or  operator  shall 
demonstrate  that  the  concentration  of 
TOC  including  methane  and  ethane 
meastired  by  Method  25A  of  40  CFR 
part  60  of  this  subpart,  appendix  A  is 
below  one-half  the  appropriate  value  in 
table  1  to  be  considered  a  Group  2B  vent 
with  an  organic  HAP  or  TOC 
concentration  below  the  appropriate 
value  in  table  1  of  this  subpart. 

(d)  Volumetric  flow  rate.  The  process 
vent  voliunetric  flow  rate  (QS)  in 
standard  cubic  meters  per  minute  at  20 
°C  (68  F)  shall  be  determined  as 
specified  in  paragraph  (d)(1)  or  (d)(2)  of 
this  section  and  shall  be  recorded  as 
specified  in  §  65.66(b). 

(1)  Use  Method  2.  2A.  2C,  or  20  of  40 
CFR  part  60,  appendix  A.  as 
appropriate.  If  the  process  vent  tested 
passes  through  a  final  steam  jet  ejector 
and  is  not  condensed,  the  stream 
volumetric  flow  shall  be  corrected  to  2.3 
percent  moisture;  or 


(2)  The  engineering  assessment 
procedures  in  paragraph  (i)  of  this 
section  can  be  used  for  determining 
volumetric  flow  rates. 

(e)  Heating  value.  The  net  heating 
value  shall  be  determined  as  specified 
in  paragraphs  (e)(1)  and  (e)(2)  of  this 
section  or  by  using  the  engineering 
assessment  procedures  in  paragraph  (i) 
of  this  section. 

(1)  The  net  heating  value  of  the 
process  vent  shall  be  calculated  using 
the  following  equation: 


Ht  =  K, 


(64-2) 


Where: 

HT=Net  heating  value  of  the  sample, 
megajoule  per  standard  cubic  meter, 
where  the  net  enthalpy  per  mole  of 
process  vent  is  based  on  combustion  at 
25  *C  and  760  millimeters  of  mercury, 
but  the  standard  temperature  for 
determining  the  volume  corresponding 
to  1  mole  is  20  "t^  as  in  the  definifion 
of  Q,  (process  vent  volumetric  flow  rate).  - 

KisConstant,  1.740  xlO~^  parts  per 
million)  ~  ■  (gram-mole  per  standard 
cubic  meter)  (megajoule  per  kilocalorie), 
where  standard  temperature  for  (gram- 
mole  fier  standard  cubic  meter)  is  20  *C 

n=Number  of  components  in  the  sample. 

Dj=Concentration  on  a  wet  basis  of 
compound  j  in  parts  per  million  as 
measured  by  procedures  indicated  in 
paragraph  (e)(2}  of  this  section.  For 
process  vents  that  pass  through  a  final 
steam  jet  and  are  not  condensed,  the 
moisture  is  assumed  to  be  2.3  percent  by 
volume. 

Hj=Net  heat  of  combustion  of  compound  j, 
kilocalorie  per  gram-mole,  based  on 
combustion  at  25  *C  and  760  millimeters 
of  mercury.  The  heat  of  combustion  of 
process  vent  components  shall  be 
detennined  using  American  Society  for 
Testing  and  Materials  (ASTM)  D2382-76 
incorporated  by  reference  as  specified  in 
-     §  65.13  if  published  values  are  not 
available  or  cannot  be  calculated. 

(2)  The  molar  composition  of  the 
process  vent  (Dj)  shall  be  determined 
using  the  methods  specified  in 
paragraphs  (e)(2)(i)  through  (e)(2)(iii)  of 
this  section:  

(i)  Method  18  of  40  CFR  part  60. 
appendix  A  to  measure  the 
concentration  of  each  organic 
compotmd. 

(ii)  American  Society  for  Testing  and 
Materials  (ASTM)  D1946-77 
incorporated  by  refierence  as  specified  in 
§  65.13  to  measure  the  concentration  of 
carbon  monoxide  and  hydrogen. 

(iii)  Method  4  of  40  CFR  part  60. 
appendix  A,  to  measure  the  moisture 
content  of  the  stack  gas. 

(0  TOC  or  HAP  emission  rate.  The 
emission  rate  of  7XX  (minus  methane 
and  ethane)  (Ertx:)  and/or  the  emission 


rate  of  total  organic  HAP  (Ehap)  in  the 
process  vent  as  required  by  the  TRE 
index  value  equation  specified  in 
paragraph  (h)  of  this  section,  shall  be 
calculated  using  the  following  equation: 


E  =  K2 


Q. 


(64-3) 


Where: 

E=Emission  rate  of  TOC  (minus  methane  and 
ethane)  (Eioc)  or  emission  rate  of  total 
organic  HAP  (Ehap)  in  the  sample, 
kilograms  per  hour. 

K2=Constant,  2.494  x  10~*  (parts  per  million) 

1  (gmm-mole  per  standard  cubic  meter) 

(kilogrxun  per  gram)  (minutes  per  hour),  where 

standard  temperature  for  (gmm-mole  per 

standard  cubic  meter)  is  20  'C. 

n=Number  of  comptonents  in  the  sample. 

QsConcentration  on  a  dry  basis  of  arguiic 
compound  j  in  parts  per  million  as 
measured  by  Method  18  of  40  CFR  part 
60,  appendix  A,  as  indicated  is 
paragraph  (c)  of  this  section.  If  the  TOC 
emission  rate  is  being  calculated.  C, 
includes  all  organic  compounds 
measured  minus  methane  and  ethane;  if 
the  total  organic  HAP  emission  rate  is 
being  calculated,  only  organic  HAP 
compounds  are  included. 

Mj=Molacular  weight  of  organic  compound  j. 
gram/gram-mole. 

Q^Process  vent  flow  rate,  dry  standard  cubic 
meter  per  minute,  at  a  temperature  of  20 
•C 

(g)  Halog/enated  vent  determination. 
In  order  to  determine  whether  a  process 
vent  is  halogenated.  the  mass  emission 
rate  of  halogen  atoms  contained  in 
organic  compounds  shall  be  calculated 
according  to  the  procedures  specified  in 
paragraphs  (g)(1)  and  (g)(2)  of  this 
section.  A  process  vent  is  considered 
halogenated  if  the  mass  emission  rate  of 
halogen  atoms  contained  in  the  organic 
compounds  is  equal  to  or  greater  than 
0.45  kilogram  per  hour  (0.99  pound  per 
hour). 

(1)  The  process  vent  concmtration  of 
each  organic  compotmd  containing 
halogen  atoms  (parts  per  milfion  by 
voliune,  by  compotmd)  shall  be 
determined  based  on  one  of  the 
procedures  specified  in  paragraphs 
(g)(l)(i)  through  (g)(l)(iv)  of  this  section: 

(i)  Process  knowledge  that  no  halogen 
or  hydrogen  haUdes  are  present  in  the 
process  vent;  or 

(ii)  AppUcable  engineering 
assessment  as  discussed  in  paragraph 
(i)(3)  of  this  section;  or 

(iii)  Concentration  of  organic 
compounds  containing  halogens 
measured  by  Method  18  of  40  CFR  part 
60.  appendix  A;  or 

(iv)  Any  other  method  or  data  that 
have  been  vahdated  according  to  the 
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applicable  procedures  in  Method  301  of 
appendix  A  of  this  part. 

(2)  The  following  equation  shall  be 
used  to  calculate  the  mass  emission  rate 
of  halogen  atoms: 


e  =  K2qXIc/^.* 


M; 


\f' 


1=1 


(644) 


Where: 

B^Mass  of  halogen  atoms,  dry  basis,  kilogram 

per  hour. 
K2=Constant.  2.494  x  lO-«  (parts  per 

million)' '  (kilogram-mole  per  standard 

cubic  meter)  (minute  per  hour),  where 

standard  temperature  is  20  "X^. 
Q=Flow  rate  of  gas  stream,  dry  standard 

cubic  meters  per  minute,  determined 

according  to  paragraph  (d)  or  (i)  of  this 

section. 
nsNumber  of  halogenated  compounds  j  in 

the  gas  stream. 
pHalogenated  compound  j  in  the  gas  stream. 
m=Number  of  different  halogens  i  in  each 

compoiuid  j  of  the  gas  stream. 
i=Halogen  atom  i  in  compound  )  of  the  gas 

stream. 
Cj=Concentration  of  halogenated  compound  j 

in  the  gas  stream,  dry  basis,  parts  per 

million  by  volume. 
L^sNumber  of  atoms  of  halogen  i  in 

compound  )  of  the  gas  stream. 
M^sMolecular  wreight  of  halogen  atom  i  in 

compound  j  of  the  gas  stream,  kilogram 

per  kilogram-mole. 

(h)  THE  index  value.  The  owner  or 
operator  shall  calculate  the  TRE  index 
value  of  the  process  vent  using  the 
equations  and  procedures  specified  in 
paragraphs  (h)(1)  through  (h)(3)  of  this 
section,  as  applicable,  and  shall 
maintain  the  records  specified  in 
$  65.66(a)  or  §  65.66(d)(4),  as  applicable. 

(1)  TRE  index  value  equation.  The 
equation  for  calculating  the  TRE  index 
is  as  follows: 

TRE=A»(B  +  C  +  D  +  E  +  F1     (64-5) 

where: 

TRE«TRE  index  value. 

A,  B,  C,  D,  E,  and  F=Parameters  presented  in 
tables  2  and  3  of  this  subpart  that 
include  the  following  variables: 

Q^Process  vent  flow  rate,  standard  cubic 
meters  per  minute,  at  a  standard 
temperature  of  20  *C,  as  calculated 
according  to  paragraph  (d)  or  (i)  of  this 
section. 

HsProcasa  vent  net  heating  value,  megaioules 
per  standard  cubic  meter,  as  calculated 
according  to  paragraph  (e).or  (i)  of  this 
section. 

Eroc^Emission  rate  of  TOC  (minus  methane 
and  ethane),  kilograms  per  hour,  as 
calculated  according  to  paragraph  (f)  or 
(i)  of  this  section. 

EHAT^Emission  rate  of  total  organic  HAP, 
kilograms  per  hour,  as  calculated 
acawding  to  paragraph  (0  or  (i)  of  this 
section. 

(2)  Nonhalogenated  process  vents. 
The  owner  or  operator  of  a 


nonhalogenated  process  vent  shall 
calculate  the  TRE  index  value  based  on 
either  paragraph  (h)(2)(i)  or  (h)(2)(ii)  of 
this  section,  as  applicable. 

(i)  TRE  calculations:  Part  60  regulated 
sources.  Use  the  parameters  in  table  2  of 
this  subpart  and  calculate  the  TRE  index 
value  twice,  once  using  the  appropriate 
equation  (depending  on  the  heating 
value  and  flow  rate  of  the  process  vent) 
in  equations  15  through  30  and  once 
using  the  appropriate  equation 
(depending  on  the  heating  value  of  the 
process  vent)  in  equations  31  and  32. 
Select  the  lowest  TRE  index  value. 

(ii)  TRE  calculations:  Part  63 
regulated  sources.  Use  the  equation  and 
parameters  in  table  3  of  this  subpart  and 
calculate  the  TRE  index  value  using 
equations  34,  35,  and  36  for  process 
vents  at  existing  sources;  or  equations 
38,  39,  and  40  for  process  vents  at  new 
soiuces.  Select  the  lowest  TRE  index 
value. 

(3)  Halogenated  process  vents.  The 
owner  or  operator  of  a  halogenated 
process  vent  stream  as  determined 
according  to  procedures  specified  in 
paragraph  (g)  of  this  section  shall 
calculate  the  TRE  index  value  based  on 
either  paragraph  (h)(3)(i)  or  (h)(3)(ii}  of 
this  section,  as  applicable. 

(i)  TRE  Calculations:  Part  60 
regulated  sources.  Use  the  parameters  in 
table  2  of  this  subpart  and  calculate  the 
TRE  index  value  using  the  appropriate 
equation  chosen  from  equations  1 
through  14  depending  on  the  heating 
value  and  flow  rate  of  the  process  vent. 

(ii)  TRE  calculations:  Part  63 
regulated  sources.  Use  the  appropriate 
parameters  in  table  3  of  this  subpart  and 
calculate  the  TRE  index  value  using 
equation  33  or  37  depending  on  whether 
the  process  vent  is  at  a  new  or  existing 
source. 

(i)  Engineering  assessment.  For 
purposes  of  TRE  index  value 
determination,  engineering  assessment 
may  be  used  to  determine  process  vent 
flow  rate,  net  heating  value,  TOC 
emission  rate,  and  total  organic  HAP 
emission  rate  for  the  representative 
operating  condition  expected  to  yield 
the  lowest  TRE  index  value.  Engineering 
assessments  shall  meet  the  requirements 
of  paragraphs  (i)(l)  through  (i)(4)  of  this 
section.  If  process  vent  flow  rate  or 
process  vent  organic  HAP  or  TOC 
concentration  is  being  determined  for 
comparison  with  the  0.011  scmm  (0.40 
standard  cubic  foot)  flow  rate  or  the 
applicable  concentration  value  in  table 
1  of  this  subpart,  engineering 
assessment  may  be  used  to  determine 
the  flow  rate  or  concentration  for  the 
representative  operating  condition 
expected  to  yield  the  highest  flow  rate 
or  concentration. 


(1)  If  the  TRE  index  value  calculated 
using  such  engineering  assessment  and 
the  TKE  index  value  equation  in 
paragraph  (h)  of  this  section  is  greater 
than  4.0.  then  the  owner  or  operator  is 
not  required  to  perform  the 
measurements  specified  in  paragraphs 
(c)  through  (g)  of  this  section. 

(2)  If  the  TRE  index  value  calculated 
using  such  engineering  assessment  and 
the  TKE  index  value  equation  in 
paragraph  (h)  of  this  section  is  less  than 
or  equal  to  4.0.  then  the  owner  or 
opierator  is  required  either  to  perform 
the  measurements  specified  in 
paragraphs  (c)  through  (g)  of  this  section 
for  group  determination  or  to  consider 
the  process  vent  a  Group  1  process  vent 
and  comply  writh  the  requirement  (or 
standard)  specified  in  §  65.63(a)  and.  if 
applicable.  §  65.63(b). 

(3)  Engineering  assessment  includes, 
but  is  not  limited  to,  the  examples 
specified  in  paragraphs  (i)(3)(i)  through  ' 
(i)(3)(iv)  of  this  section: 

(i)  Previous  test  results  provided  the 
tests  are  representative  of  ciurent 
operating  practices  at  the  process  imit 

(ii)  Bendi-scale  or  pilot-scale  test  data 
representative  of  the  process  luider 
representative  operating  conditions. 

(iii)  Maximum  flow  rate.  TCX] 
emission  rate,  organic  HAP  emission 
rate,  organic  HAP  or  TOC  concentration, 
or  net  heating  value  limit  specified  or 
implied  witldn  a  permit  limit  applicable 
to  the  process  vent. 

(iv)  Design  analysis  based  on  accepted 
chemical  engineering  principles, 
measurable  process  parameters,  or 
physical  or  chemical  laws  or  properties. 
Examples  of  analytical  methods  include, 
but  are  not  limited  to  those  specified  in 
paragraphs  (i)(3)(iv)(A)  through 
(i)(3)(iv)(D)  of  this  section: 

(A)  Use  of  material  balances  based  on 
process  stoichiometry  to  estimate 
maximiun  TOC  or  organic  HAP 
concentrations: 

(B)  Estimation  of  maximimi  flow  rate 
based  on  physical  equipment  design 
such  as  pimip  or  blower  capacities; 

(C)  Estimation  of  TOC  or  organic  HAP 
concentrations  based  on  saturation 
conditions;  and 

(D)  Estimation  of  maximiun  expected 
net  heating  value  based  on  the  stream 
concentration  of  each  organic 
compound  or.  alternatively,  as  if  all 
TOC  in  the  stream  were  the  compound 
with  the  highest  heating  value. 

(4)  All  data,  assiunptions,  and 
procedures  used  in  the  engineering 
assessment  shall  be  docimiented.  The 
owner  or  operator  shall  maintain  the 
records  specified  in  §  65.66(a),  (b),  (c), 
or  (d).  as  applicable. 
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f66.6S    MonHorinB. 

(a)  An  owner  or  operator  of  a  Group 
2A  process  vent  maintaining  a  TRE 
index  value  greater  than  1.0  without  a 
recovery  device  shall  monitor  based  on 
the  approved  plan  as  specified  in 

§  65.63(d). 

(b)  As  required  in  §  65.63(a)  and  (c), 
an  owner  or  operator  of  a  Group  2A 
process  vent  maintaining  a  TRE  index 
value  greater  than  1.0  with  a  recovery 
device  or  a  Group  1  process  vent  shall 
comply  with  §  65.142(b)  of  subpart  G  of 
this  part. 

166.66    Recordkeeping  provisions. 

(a)  TRE  index  value  records.  The 
owner  or  operator  shall  maintain 
records  of  measurements,  engineering 
assessments,  and  calcidations 
performed  to  determine  the  TRE  index 
value,  of  the  process  vent  according  to 
the  procedures  of  §  65.64(h),  including 
those  records  associated  with  halogen 
vent  stream  determination. 
Documentation  of  engineering 
assessments  shall  indude  all  data, 
assumptions,  and  procedures  used  for 
the  engineering  assessments,  as 
specified  in  §  65.64(i).  As  specified  in 
§  65.67(a),  the  owner  or  operator  shall 
include  this  information  in  the  Initial 
Compliance  Status  Report. 

(b)  Flow  rate  records.  The  owner  or 
operator  shall  record  the  flow  rate  as 
measured  using  the  sampling  site  and 
flow  rate  determination  procediues 
specified  in  §  65.64(b)  and  (d)  or 
determined  through  engineering 
assessment  as  specified  in  §  65.64(i).  As 
specified  in  §  65.67(a).  the  owner  or 
operator  shall  include  this  information 
in  the  Initial  Compliance  Status  Report 

(c)  Concentration  records.  The  owner 
or  operator  shall  record  the  organic  HAP 
or  TOC  concentration  as  measurement 
using  the  sampling  site  and  HAP  or  TOC 
concentration  determination  procedures 
specified  in  $  65.64(b)  and  (c)  or 
determined  through  engineering 
assessment  as  specified  in  §  65.64(i).  As 
specified  in  §  6S.67(a).  the  owner  or 
operator  shall  include  this  information 
in  the  Initial  Compliance  Status  Report. 

(d)  Process  change  records.  The 
owner  or  operator  shall  keep  up-to-date, 
readily  accessible  records  as  specified  in 
paragraphs  (d)(1)  through  (d)(4)  of  this 
section  and  shall  rep<»t  this  information 
as  specified  in  §  65.67(b). 

(1)  If  the  process  vent  is  Group  2B  on 
the  basis  of  flow  rate  being  less  than 
0.011  scmm  (0.40  standard  cubic  foot), 
then  the  owner  or  operator  shall  keep 
records  of  any  process  changes  as 
defined  in  §  65.63(f)  that  increase  the 


process  vent  flow  rate  and  any 
recalculation  or  measurement  of  the 
flow  rate  pursuant  to  §  65.63(f). 

(2)  If  the  process  vent  is  Group  2B  on 
the  basis  of  organic  HAP  or  TOC 
concentration  being  less  than  the 
applicable  value  in  table  1  of  this 
subpart,  then  the  owner  or  operator 
shall  keep  records  of  any  process 
changes  as  defined  in  §  65.63(f)  that 
increase  the  organic  HAP  or  TOC 
concentration  of  the  process  vent  and 
any  recalculation  or  measurement  of  the 
concentration  pursuant  to  §  65.63(f). 

(3)  If  the  process  vent  is  Group  2A  or 
Group  2B  on  the  basis  of  the  TRIe  index 
value  being  greater  than  1.0,  then  the 
owner  or  operator  shall  keep  records  of 
any  process  changes  as  defined  in 

§  65.63(f)  and  any  recalculation  of  the 
TRE  index  value  pursuant  to  §  65.63(f). 

(4)  As  a  result  of  a  process  change,  if 

a  process  vent  that  was  Group  2B  on  any 
basis  becomes  a  Group  2B  process  vent 
only  on  the  basis  of  having  a  TRE 
greater  than  4.0.  then  the  owner  or 
operator  shall  keep  records  of  the  TRE 
index  value  determination  performed 
according  to  the  sample  site  and  TRE 
index  value  determination  procedures 
of  $  65.64(b)(1)  and  (h)  or  determined 
through  engineering  assessment  as 
specified  in  §65.64(i). 

(e)  CXher  Group  2A  records.  An  owner 
or  operator  of  a  Group  2A  process  vent 
maintaining  a  TRE  index  value  greater 
than  1.0  without  a  recovery  device  shall 
record  the  parameters  monitored  based 
on  the  approved  plan  as  specified  in 
§  65.63(d). 

{66.67    nepuitimi  provisions. 

(a)  Initial  compliance  status  report. 
The  owner  or  operator  shall  sulnnit  as 
part  of  the  Initial  Compliance  Status 
Report  specified  in  §  6S.5(d)  of  subpart 
A  of  this  part  the  information  reccwded 
in§65.66(a).  (b),and(c). 

(b)  Process  change.  (1)  Whenevw  a 
process  change,  as  described  in 

§  65.63(f)  is  made  that  causes  a  Group 
2A  or  2B  process  vent  to  become  a 
(koup  1  process  vent  or  a  Group  2B 
process  vent  to  become  a  Group  2A 
process  vent,  the  owner  ot  operator 
shall  submit  a  report  within  60  days 
after  the  performance  test  or  group 
determination.  The  report  may  be 
submitted  as  part  of  the  next  periodic 
report.  The  report  shall  include  the 
information  specified  in  paragraphs 
(b)(l)(i)  through  (b)(l)(ui)  of  this 
section, 
(i)  A  descripdon  of  the  process 

change; 

(ii)  The  results  of  the  recalculation  of 
the  flow  rate,  organic  HAP  or  TOC 


concentration,  and/or  TRE  index  value 
required  under  §  65.63(f)  and  recorded 
under  §65. 66(d):  and 

(iii)  A  statement  that  the  owner  or 
operator  will  comply  with  the 
provisions  of  §  65.63  by  the  schedules 
specified  in  §  65.63(f)(4)  through  (f)(6). 

(2)  For  process  vents  that  become 
Group  1  process  vents  after  a  process 
change  requiring  a  performance  test  to 
be  conducted  for  the  control  device 
being  used  as  specified  in  subpart  G  of 
this  part,  the  owner  or  operator  shall 
specify  that  the  performance  test  has 
become  necessary  due  to  a  process 
change.  This  specification  shall  be  made 
in  the  notification  to  the  Administratw 
of  the  intent  to  conduct  a  performance 
test  as  provided  in  $  65.164(b)(1)  of 
subpart  G  of  this  part. 

(3)  Whenever  a  process  change  as 
described  in  §  65.63(f)  is  made  that 
changes  the  group  status  of  a  process 
vent  from  Group  1  to  Group  2A,  or  from 
Qoup  1  to  Ckoup  2B.  or  from  Group  2A 
to  Group  2B,  the  owner  or  operator  shall 
include  a  statement  in  the  next  periodic 
report  after  the  process  change  that  a 
process  change  has  lieen  made  and  the 
new  group  status  of  the  process  vents. 

(4)  The  owner  or  operator  is  not 
required  to  submit  a  report  of  a  process 
change  if  one  of  the  conditions  listed  in 
paragraph  (b)(4)(i),  (b)(4)(u),  (b)(4Kiii). 
or  (bK4)(iv)  of  this  section  is  met. 

(i)  The  change  does  not  meet  the 
definition  of  a  process  change  in 
§  65.63(f)  of  this  subpart,  or 

(ii)  For  a  Group  2B  process  vent,  the 
vent  stream  flow  rate  is  recalculated 
according  to  §  65.63(0  of  this  subpart 
and  the  recalculated  value  is  less  than 
0.011  standard  cubic  meter  per  minute 
(0.40  standard  cubic  foot  per  minute),  or 

(iii)  For  a  Group  2B  process  vent,  the 
organic  HAP  or  TOC  concentration  of 
the  vent  stream  is  recalculated 
according  to  §  65.63(f)  of  this  subpart, 
and  the  recalculated  value  is  less  than 
the  applicable  value  in  table  1  of  this 
sul^Mrt,  or  ^ 

(iv)  For  a  Group  2B  process  vent,  the 
TRE  index  value  is  recalculated 
according  to  §65.63(f)  of  this  subpart 
and  the  recalculated  value  is  greater 
than  4.0. 

(c)  Parameters  for  Group  2 A  without 
a  recovery  device.  An  owner  or  operator 
of  a  Group  2A  process  vent  maintaining 
a  TRE  index  value  greater  than  1.0 
without  using  a  recovery  device  shall 
repcMt  the  infrnmation  specified  in  the 
approved  plan  under  §  65.63(d). 

fl66.66-6S.79    [Reosrvedg 
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Table  i  to  Subpart  D.— Concentration  for  Group  Determination 

Referencing  subpart 

Concentration 

S^4^p«^  III  ri  P^rt  m> 

NA.^ 

300ppmvofTOC. 
SO  ppmv  of  HAP.2 

Subpwt  RRR  of  Part  60  .. 
Subpwt  Q  of  Part  63 

.••••••• ■......•.....■...•..•••.••............. •...•■••.•••••...••••.••»■■.»••..... 

*  Prooass  venii  subject  to  subpart  III  of  Part  60  are  not  eligMe  for  the  low  concenfcation  exemption  provisions  of  this  part. 

>For  prooaaa  vents  subject  to  subpart  G  of  part  63.  the  owner  or  operator  may  measure  HAP  a  TOC  conceniration  with  regard  to  the  low  con- 


centration exemption  provisions  of  this  part. 


Table  2.— To  Subpart  D.— TRE  Parameters  for  NSPS  Referenong  Subparts* 


ki^  * — "  — 

PMI  nMBng 

vHueCMOT 

•cm) 


Vani 


(scffWMn) 


Values  of  torme  lor  TRE  aquation:  TRE-A  *  [B^CfD^E^^F] 


^'wr 


Yw 


OiHiiJi 


H>3.5 


No. 


OSHS0.4S 


0.4»cH 
SI  J. 


%A<HSM 


M>aw6 


No. 


OS  H  211.2 
HSIli  -.„ 


0<14.2  

14.2s  QS1«J  .. 
18.6c  0  se90  ... 

aw<Qsi4oo .. 

1400eQ^100 
210IKOS2800 
2800<OS3GOO 

0<14.2  

14^0  SIM  .. 
MJ^Q^tM  ... 
a89<OS1400  .. 
14(M>e  O  ^100 
2100<Qd800 
20OO<QS36OO 

Q<14.2  

14.2s  OS1340  . 
1340eOs2eaO 
2a80<OS4040 
0<14.2 


14.2s  OS1340  

1340<  Q  S29B0  

2a«KOs4040  

0<14.2  

14.2SOS1180 

1iaO<  0^370 

237(KOS3660 

O  <14.2  

0  214.2  and  14.2s  C 

(H0.6)S1180. 
0  214.2  and  liaOcQ* 

(»«3J)S2370. 
0  214.2  ml  2370<O* 

an/Mi  iSSBO. 


1«TOC 

1/Etoc 
l/Enx 
1/Etoc 
1/Etoc 
1/Etoc 
1/Etoc 
1/Etoc 
1/Etoc 
1/Etoc 
1/Etoc 
1/Etoc 
1/Etoc 
1/Etoc 
1/Etoc 
1/Etoc 
1/Etoc 
ICtoc 
1/Etoc 

1/Etoc 
1/Etoc 
1/Etoc 
1/Etoc 
1/Etoc 
1/Etoc 
1/Etoc 
1/Etoc 
1/Etoc 

1/Etoc 

1/Etoc 

1/Etoc 
1/Etoc 


3a96334 
19.18370 
2a00663 
30.87022 
50.73481 
79.50041 
90.46400 
2041062 
1844488 
19.68668 
30.19213 
58.71788 
78.24323 
97.76879 
11.012S0 
844245 
18.94388 
2544528 
13.45630 

9.2S233 

16.36363 

27.47402 

7.08088 

8.67888 

13.21833 

10.75306 

6.67888 

6.87888 

13.21633 

10.75306 

2.08 
2.08 


0 
027S80O 
0.27580Q 
O.2O073Q 
041467Q 
042S72O 
0434560 

0 
0.26742O 
0.26742Q 
0.29082Q 
0406110 
041582Q 
0424300 

0 
0.10666O 
0.1 14700 
0.12042O 

0 

0481060 

0468360 

0400660 

0 

0460430 

0.07546O 

0.07922O 

0 

0 

0 

0 

2450 
0400O 


0.7S7620O<^ 

0.303870Q<^ 

040387DO» 

0403870OUi 

04O3870O<M 

040387000^ 

0 

-0.200440OB* 

-04533200^" 

-0l253320Q^** 
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-04833200^ 

-04533200^** 

0 

04003000"^ 

O40O3OOO''* 

04003000"* 

0 

0419370Q<>« 
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04193700^ 
0 
0.025620O» 
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o.qgaaoo" 
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0.02220CP""H"» 

0.0241 2Qa«Hf»» 

0  OgSMQ'tf-'* 

04eeQ<» 

0.0619O» 


-0.13084OH 

-0.13064OH 

-0.13064QH 

-0.13064OH 

-0.13084OH 

-0.13064QH 

-0.13064QH 

0 

0 

0 

0 

0 

0 

0 

-0.17109QH 

-0.17109OH 

-0.17109OH 

-0.17109OH 

-aiei8lOH 

-0.18181QH 

-0.16181QH 

-0.18181OH 

0 

0 

0 

0 

-0.00707OH 

-0.00707OH 

-0.00707OH 

-040707QH 

-0.193OH 
-0.0043QH 


a01Q25O<>^ 
0410250" 
0.014400"^ 
041775O»J 
0.0204000^ 
0422010°^ 

0 
04102SO<" 
041Q250<" 
O.O1440O>J 
0.01775O»J 
0.Q2040O<" 
O.O2201O<" 

0 
0.0ia25O<» 
O41440O" 
041775O" 

0 

04102SOBJ 
041440OBJ 
0417750" 
0 
a0102SQ>J 
0414400"^ 
04177SO" 

o.oeo3eH" 

0.00640O"H" 

0.007e4O"H" 

O.OO03eO"H" 

-  04061  Etoc 
-0.0043eTOc 


1 

2 

3 

4 

5 

8 

7 

8 

0 

10 

11 

12 

13 

14 

15 

16 

17 

18 

10 

20 
21 
22 
23 
24 
25 
26 
27 
28 

20 

30 

31 
32 


•Um  aoooRlno  to  prooadwM 
■       iper 


ln|K44<h). 
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cubic  malars  par  nrinute. 


Table  3  to  Subpart  D.— TRE  Parameters  for  Hon  Referencing  Subparts* 


l^alogenaled 
vanisfeaam? 

Values  of  tsrms  for  TRE  equation:  TRE  -  A  *  (  B^C^^E^F] 
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A 

B 

C 

D 

E 

F 

>to. 

Enisling 
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Yea 

I/Ehat  

I/Ehat  

I/Emat  . — 

1/Emaf  

1/Emap  

I/Emap  . — 
1/Ehap  

3.995 

1.936 

1.492 

2.519 

1.0895 

0.5276 

0.4068 

0.6868 

0.062000 
0.3860Q 
0.06267Q 
0.01 183Q 
0.01 41 70 
0.00980 
0.001 710 
0.00321O 

0 
0 
0 
0 
0 
0 
0 
0 

-  0.001 789H 

-0.007687H 

0.031 77H 

0.01300H 

-0.000482H 

-0.002096H 

0.008664H 

0.003546H 

O.OOOOTOOEioc  ..... 
-0.000/33Etoc  ... 
-a001150Eitic  ... 

0.04790Etoc 

0.0002646Etoc  — 
-0.0002000Etoc 
-0.000316Etoc  ... 
0.01306Etoc 

33 
34 
36 
36 
37 
38 
39 
40 

No 

Yea 

No 

•UMaooordngto 
MJrscfn  ■  maQB 


m  f  66.64(h). 
par  siMidwd  cubic  meter,  scntfmin  > 


standaid  cubic  meters  per  minula. 
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Subpart  E— Transfer  Racks 

f66J0    AppNcabiilty. 

(a)  The  provisions  of  this  subpart  and 
of  subpart  A  of  this  part  apply  to  control 
of  regulated  material  emissions  from 
transfer  racks  where  a  referencing 
subpart  references  the  use  of  this 
subpart  for  such  emissions  control. 

(b)  If  a  physical  ot  process  change  is 
made  that  causes  a  transfer  rack  to  fall 
outside  the  criteria  in  the  referencing 
subpart  that  required  the  transfer  radi^  to 
control  emission  of  regulated  material, 
the  owner  or  operator  may  elect  to 
comply  with  the  provisions  for  transfer 
racks  not  subject  to  control  contained  in 
the  referencing  subpart  instead  of  the 
provisions  of  this  subpart. 

166.81    Dallnltlona. 

All  terms  used  in  this  subpart  shall 
have  the  meaning  given  them  in  the  Act 
and  in  subpart  A  of  this  part.  If  a  term 
is  defined  in  both  subpart  A  of  this  part 
and  in  other  subparts  that  reference  the 
use  of  this  subpart,  the  term  shall  have 
the  meaning  given  in  subpart  A  of  this 
part  for  purposes  of  this  subpart. 

f6&82    Daaign  reqiilrsmairta. 

(a)  The  o%mer  or  operator  shall  equip 
each  transfer  rack  with  the  equipment 
specified  in  either  paragraph  (a)(1)  ot 
(a)(2)  of  this  secti(Hi. 

(1)  A  closed  vent  system  which  routes 
the  regiilated  material  vapors  to  a 
control  device  as  provided  in 
§65.83(a)(l)  and  (a)(2). 

(2)  Process  piping  which  routes  the 
regulated  material  vapcws  to  a  process  or 
a  fiiel  gas  system  as  provided  in 

%  6S.83(a)(4).  or  to  a  vapor  balance 
system  as  provided  in  §  65.83(a)(3). 

(b)  Each  closed  vent  system  shall  be 
designed  to  collect  the  regulated 
material  displaced  from  tank  trucks  or 
railcars  during  loading  and  to  route  the 
collected  regulated  material  to  a  control 
device  or  a  flare  as  provided  in 
§6S.83(a)(l)  and  (a)(2). 

(c)  Process  piping  shall  be  designed  to 
collect  the  regulat^  material  displaced 
from  tank  trucks  or  railcars  during 
loading  and  to  route  the  collected 
regulated  material  vapors  to  a  process  or 
a  hiel  gas  system  as  provided  in 

§  65.83(a)(4)  or  to  a  vapor  balance 
system  as  provided  in  §  65.83(a)(3). 

(d)  Each  closed  vent  system  diall 
meet  the  applicable  requirements  of 
§65.143  of  subpart  G  of  this  part. 

(e)  If  the  collected  regulated  material 
vapors  from  a  transfer  rack  are  routed  to 
a  vapor  balance  system  as  provided  in 

§  65.83(a)(3),  then  that  transfer  rack  is 
exempt  from  the  closed  vent  system 
design  requirements  of  paragraphs  (b) 
and  (d)  of  this  section.  Uie  halogenated 


vent  stream  control  requirements  of 
§  65.83(b),  the  control  device  operation 
requirements  of  §  65.84(b),  the 
monitoring  requirements  of  §  65.86,  and 
the  requirements  of  subpart  G  of  this 
part. 

(f)  If  the  collected  regulated  material 
vapors  are  routed  to  a  process  or  a  fuel 
gas  system  as  provided  in  §  65.83(a)(4), 
then  each  owner  or  operator  shall  meet 
the  applicable  requirements  of 
§  65.142(c)  of  subpart  G  of  this  part. 

§66^    Performance  requirsments. 

(a)  The  owner  or  operator  of  the 
transfer  rack  shall  comply  with 
paragraph  (a)(1).  (a)(2).  (a)(3)  or  (a)(4)  of 
this  section. 

(1)  98  Percent  or  20  parts  per  million 
by  volume  standard.  Use  a  control 
device  to  reduce  emissions  of  r^ulated 
material  by  98  weight-percent  ot  to  an 
exit  concentration  of  20  parts  per 
million  by  volume,  whidiever  is  less 
stringent  For  combustion  devices,  the 
emissi<m  reduction  or  concentration 
shall  be  calculated  on  a  dry  basis, 
corrected  to  3  percent  oxygen.  The 
owner  or  operator  shall  meet  the 
applicable  requirements  of  §  65.142(c)  of 
subpart  G  of  this  part.  Compliance  may 
be  achieved  by  using  any  combination 
of  combustion,  recovery,  and/or 
recapture  devices. 

(2)  Flare.  Reduce  emissitms  of 
regulated  material  using  a  flare  meeting 
the  applicable  requirements  of 

§  65.142(c)  of  subpart  G  of  this  part. 

(3)  Vapor  balatudng.  Reduce 
emissions  of  regulated  material  using  a 
vapor  balancing  system  designed  and 
operated  to  collect  regulated  material 
vapors  displaced  from  tank  trucks  or 
railcars  during  loading;  and  to  route  the 
collected  regulated  material  vapors  to 
the  storage  vessel  from  which  the  liquid 
being  loaded  originated,  or  to  another 
storage  vessel  connected  to  a  conmuHi 
header,  or  to  compress  and  route 
collected  regulated  material  vapors  to  a 
process.  Truisfer  racks  for  which  the 
OMmer  or  operator  is  using  a  vapor 
balancing  system  are  ex«npt  from  the 
closed  vent  system  design  requirements 
of  paragraphs  §  65.82(b)  and  (d).  the 
halogenated  vent  stream  control 
requirements  of  paragr^h  (b)  of  this 
section,  the  control  device  qfwration 
requirements  of  §  65.84(b).  the 
monitoring  requirements  of  §  65.86.  and 
the  requirements  of  subpart  G  of  this 
part. 

(4)  Route  to  a  process  or  fuel  gas 
system.  Route  emissions  of  regulated 
material  to  a  process  where  the 
regulated  material  in  the  emissions  shall 
predominantly  meet  one  of.  or  a 
combination  of,  the  ends  specified  in 
paragraphs  (a)(4)(i)  through  (a)(4)(iy)  of 


this  section  or  to  a  fuel  f  s  system.  The 
owner  or  operator  shall  meet  the 
applicable  requirements  of  §  65.142(c)  of 
subpart  G  of  this  part. 

(i)  Recycled  and/or  consimied  in  the 
same  manner  as  a  material  that  fulfills 
the  same  function  in  that  process; 

(ii)  Transformed  by  chemical  reaction 
into  materials  that  are  not  regulated 
materials; 

(iii)  Incorporated  into  a  product;  and/ 
or 

(iv)  Recovered. 

(b)  Additional  control  requirements 
for  halogenated  vent  streams. 
Halogenated  vent  streams  from  transfer 
racks  that  are  combusted  shall  be 
controlled  according  to  paragraph  (b)(1) 
or  (b)(2)  of  this  section.  Determination 
of  whether  a  vent  stream  is  halogenated 
shall  be  made  using  the  procedures 
specified  in  §  65.85(c)  and  the  halogen 
concentration  in  the  vent  stream  shall 
be  recorded  and  reported  in  the  Initial 
Compliance  Status  Report  as  specified 
in  §  65.160(d)  of  subpart  G  of  this  part. 

(1)  Halogen  reduction  device 
following  combustion.  If  a  combustion 
device  is  used  to  comply  with  paragraph 
(a)(1)  of  this  secticm  for  a  halogenated 
vent  stream,  then  the  vent  stream 
exiting  the  combustion  device  shall  be 
ducted  to  a  halogen  reduction  device 
including,  but  not  limited  to.  a  scrubber 
before  it  is  discharged  to  the 
atmosphere,  and  the  halogen  reduction 
device  shall  meet  the  requirements  of 
paragraph  mm)  or  (b)(lXu)  of  this 
section,  as  applicable.  The  halogenated 
vent  stream  shall  not  be  combusted 
usinga  flare. 

(i)  Except  as  provided  in  paragrapli 
(bHlHii)  of  this  section,  the  halogen  — 
reduction  device  shall  reduce  overall 
emissions  of  hydrogen  halides  and 
halogens  by  99  percent  or  shall  reduce 
the  outlet  mass  emission  rate  of  total 
hydrogm  halides  and  halogens  to  0.45 
kilogram  per  hour  (0.99  pound  per  hour) 
or  leas,  whichever  is  less  stringent  The 
owner  or  operator  shall  meet  the 
applicable  requirements  of  §  65.142(c)  of 
subpart  G  of  this  part 

(il)  If  a  sciiibber  or  other  halogen 
reducticm  device  was  installed  prior  to 
December  31, 1992.  the  halogen 
reduction  device  shall  reduce  overall 
emissions  of  hydrogen  halides  and 
halogens  by  95  percent  or  shall  reduce 
the  outlet  mass  of  total  hydrogen  hahdes 
and  halogens  to  less  than  0.45  kilogram 
per  hour  (0.99  pound  per  hour), 
whichever  is  less  stringent  The  owner 
or  operator  shall  meet  the  applicable 
requiremoits  of  §  65.142(c)  of  subpart  G 
of  this  part. 

(2)  Halogen  reduction  device  prior  to 
combustion.  A  halogen  reduction 
device,  such  as  a  scrubber,  or  other 
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technique  may  be  uaed  to  nuke  the  vent 
stream  nonhalogenated  by  reducing  the 
vent  stream  halogen  atom  mass 
emission  rate  to  less  than  0.45  kilogram 
per  hour  (0.99  pound  per  hour)  prior  to 
any  combustion  control  device  used  to 
comply  with  the  requirements  of 
paragraph  (a)(1)  or  (a)(2)  of  this  section. 
The  halogen  mass  emission  rate  prior  to 
the  oombiutor  shall  be  determined 
according  to  the  procedures  in 
§  65.85(c).  The  owner  or  operator  shall 
meet  the  applicable  requirements  of 
§  65.142(c)  of  subpart  G  of  this  part. 

f  (6bl4   Opwlliiy  requlreiwaiHs. 

(a)  Closed  vent  systems  or  process 
piping.  An  owner  or  operator  of  a 
transfer  rack  shall  operate  the 
equipment  specified  in  either  paragraph 
(a)(1)  or  (a)(2)  of  this  section. 

(1)  A  cloaed  vent  system  which  routes 
the  regulated  material  vapon  to  a 
control  device  as  providfid  in 
$65.83(aMl)  and  (a)(2). 

(2)  Proceaa  piping  which  routes  the 
regulated  material  vapon  to  a  process  or 
a  fuel  gas  sjrstem  as  provided  in 

§  65.83(aX4)  or  to  a  vapor  balance 
system  as  provided  in  §  65.83(a)(3). 

(b)  Contiol  device  operation. 
Whenever  regulated  material  emissions 
are  vented  to  a  control  device  used  to 
comply  with  the  provisions  of  this 
subpart,  such  control  device  shall  be 
operating. 

(c)  Tank  trucks  and  raiJcars.  The 
owner  or  operator  shall  load  regulated 
material  into  only  tank  trucks  and 
railcan  that  meet  the  requirements 
specified  in  paragraph  (c)(1)  or  (c)(2)  of 
this  section  and  shall  m«int«in  the 
records  specified  in  §65.87. 

(1)  Have  a  current  certification  in 
aocordanoe  with  the  U.S.  Department  of 
Trensportation  (DOT)  pressure  test 
requirements  of  49  CFR  part  180  for 
tank  trucks  and  49  CFR  173.31  for 
railcan:  or 

(2)  Have  been  demonstrated  to  be 
vapor-tight  within  the  preceding  12 
months  as  determined  by  the 
procedures  in  §  65.85(a).  Vapor-tight 
means  that  the  pressure  in  a  truck  or 
railcar  tank  will  not  drop  more  than  750 
pascals  (0.11  pound  per  square  inch) 
within  5  minutes  alter  it  is  pressurized 
to  a  minimum  of  4,500  pascals  (0.65 
pound  per  square  inch). 

(d)  Pressure  relief  device.  The  o«vner 
or  operator  of  a  transfer  rack  subfect  to 
the  provisions  of  this  subpart  shall 
ensure  that  no  pressure  relief  device  in 
the  loading  equipment  of  each  tank 
truck  or  raUcar  shall  begin  to  open  to 
th»  atmosphere  diiring  loading.  Pressure 
relief  devices  needed  for  safety  purposes 
are  not  subject  to  paragraph  (d)  of  this 
section. 


(e)  Compatible  system.  The  owner  or 
operator  of  a  transfer  rack  subject  to  the 
provisions  of  this  subpart  shall  load 
regulated  material  only  to  tank  trucks  or 
railcare  equipped  with  a  vapor 
collection  system  that  is  compatible 
with  the  transfer  rack's  closed  vent 
system  or  process  piping. 

(0  Loading  while  systems  connected. 
The  owner  or  operator  of  a  transfer  rack 
subject  to  this  subpart  shall  load 
regulated  material  only  to  tank  trucks  or 
railcan  whose  collection  systems  are 
connected  to  the  transfer  rack's  closed 
vent  systems  or  process  piping. 

(66.86   Piooeourae> 

(a)  Vapor  tightness.  For  the  purposes 
of  demonstrating  vapor  tightness  to 
determine  compliance  with 

§  65.84(c)(2).  the  procedures  and 
equipment  specified  in  paragraphs  (a)(1) 
and  (a)(2)  of  this  section  shall  be  used. 

(1)  The  pressure  test  procedures 
specified  in  Method  27  of  40  CFR  part 
60.  appendix  A;  and 

(2)  A  pressure  measurement  device 
that  has  a  precision  of  ±2.5  millimeten 
of  mercury  (0.10  inch)  or  better  and  that 
is  capabfe  of  measuring  above  the 
pressure  at  which  the  tank  truck  or 
railcar  is  to  be  tested  for  vapor  tightness. 

(b)  Engineering  assessment. 
Engineering  assessment  to  determine  if 
a  vent  stream  is  halogenated  or  flow  rate 
of  a  gas  stream  includes,  but  is  not 
limited  to,  the  examples  specified  in 
paragraphs  (b)(1)  through  (b)(5)  of  this 
section. 

(1)  Previous  test  results,  provided  the 
tests  are  representative  of  current 
operating  practices  at  the  process  unit 

(2)  Bench-scale  or  pilot-scale  test  data 
representative  of  the  process  under 
representative  operating  conditions. 

(3)  Maximum  flow  rate  or  halogen 
emission  rate  specified  or  implied 
within  a  permit  limit  appUcwle  to  the 
process  vent. 

(4)  Design  analysis  based  on  accepted 
chemical  engineering  principles, 
measurable  process  parametere,  or 
ph3r8ical  or  chemical  laws  or  properties. 

(5)  All  data,  assumptions,  and 
procedures  used  in  the  engineering 
assessment  shall  be  documented. 

(c)  Halogenated  vent  stream 
determination.  In  order  to  determine 
whether  a  vent  stream  is  halogenated, 
the  mass  emission  rate  of  halogen  atoms 
contained  in  organic  compounds  shall 
be  calculated  as  specified  in  paragraphs 
(c)(1)  and  (c)(2)  of  this  section. 

(1)  The  vent  stream  concentration  of 
each  organic  compound  containing 
halogen  atoms  (parts  per  miUion  by 
voliune  by  compound)  shall  be 
determined  based  on  any  of  the 


procedures  specified  in  paragraphs 
(c)(l)(i)  through  (c)(l)(iv)  of  this  section. 

(i)  Process  Jbiowledge  that  no  halogen 
or  hydrogen  haUdes  are  present  in  the 
vent  stream;  or 

(ii)  AppUcable  engineering 
assessment  as  specified  in  paragraph  (b); 
or 

(iii)  Concentration  of  organic 
compounds  containing  halogens 
measured  by  Method  18  of  40  CFR  part 
60,  appmidix  A;  or 

(iv)  Any  other  method  or  data  that 
have  been  vaUdated  according  to  the 
appUcable  procedures  in  Method  301  of 
40  CFR  part  63,  appendix  A. 

(2)  The  following  equation  shall  be 
iised  to  calciilate  the  mass  emission  rate 
of  halogen  atoms: 


E  =  KjV. 


ZLCj*L>*Mji      (8«) 
vr«  "i  J 

Where: 
E  «  Mass  of  halogen  atoms,  diy  basis, 

kilograms  pw  hour. 
K]  >  Constant,  2.404  x  lO'*  (parts  per 

million)'  ■  (kilogram-mole  per  standard 

cubic  meter)  (minute/hour),  where 

standard  temperature  is  20*  C 
V,  s  Flow  rate  of  gaa  stream,  dry  standard 

cubic  meters  per  minute,  deteimined 

according  to  Method  2,  2A.  2C,  or  2D  of 

40  CFR  part  60,  appendix  A.  as 

appropriate,  or  determined  using 

engineering  assessment  as  speciHed  in 

paragraph  (b). 
n  -  Number  of  halogenated  compounds  j  in 

the  gas  stream, 
j  >  Halogenated  compound  j  in  the  gas 

stream, 
m  3  Number  of  different  halogens  i  in  each 

compound  j  of  the  gas  stream, 
i  *  Halogen  atom  i  in  compound  j  of  the  gas 

stream. 
Q  B  Concentration  of  halogenated  compound 

j  in  the  gas  stream,  dry  basis,  parts  per 

million  by  volume. 
L„  X  Number  of  atoms  of  halogen  i  in 

compound  j  of  the  gas  stream. 
M^  *  Molecular  weight  of  halogen  atom  i  in 

compound  j  of  ^e  gas  stream,  kilogram 

per  kilogram-mole. 

fa&M    MonNorlng. 

The  owner  or  operator  of  a  transfer 
rack  equipped  with  a  closed  vent  system 
and  control  device  puniumt  to 
§  65.83(a)(1)  or  (a)(2)  shall  monitor  the 
closed  vent  system  and  control  device 
as  required  under  the  appUcable 
paragraphs  specified  in  §  65.142(c)  of 
subpart  G  of  this  part. 

%9oj9T    ReoofdMsptng  prowialooi. 

The  owner  or  operator  of  a  transfer 
rack  shall  record  that  the  verification  of 
U.S.  Department  of  Transportation 
(DOT)  tank  certification  or  Method  27  of 
40  CFR  part  60.  appendix  A.  testing 
required  in  §  65.84(c)  has  been 
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performed.  Various  methods  for  the 
record  of  verification  can  be  used  such 
as:  a  check  off  on  a  log  sheet;  a  Ust  of 
DOT  serial  numben  or  Method  27  data 
or  a  position  description  for  gate 
security  showing  that  the  security  giuod 
will  not  allow  any  trucks  on-site  that  do 
not  have  the  appropriate 
doctimentation. 

ff66JS-65.96    [nsssfwsfl 
Subpart  F— Equipment  Leaks 

I6&100    AppNcebWty. 

(a)  Equipment  subject  to  this  subpart. 
The  provisions  of  this  subpart  and 
subpart  A  of  this  part  apply  to 
equipment  that  contains  or  contacts 
regulated  material.  Compliance  with 
thii  subpart  instead  of  the  referencing 
subpart  does  not  alter  the  appUcabiUty 
of  the  referencing  subpart.  This  subpart 
appUes  to  only  the  equipment  to  which 
the  referencing  subpart  appUes.  This 
part  does  not  extend  appUcability  to 
equipment  that  are  not  regulated  by  the 
referencing  subpart. 

(b)  Equipment  in  vacuum  service. 
Eqiupment  in  vacuum  service  is 
e»duded  from  the  requirements  of  this 
subpart 

(c)  Equipment  in  service  less  than  300 
hours  per  calendar  year.  Equipment 
intended  to  be  in  regulated  material 
service  less  than  300  houn  per  calendar 
year  is  excluded  from  the  requirements 
of  §§  65.106  through  65.115  and 
§65.117  if  it  is  identified  as  required  in 
§6S.103(b)(6). 

(d)  Lines  and  equipment  not 
contairung  process  fluids.  Lines  and 
equipment  not  containing  process  fluids 
are  not  subject  to  the  provisions  of  this 
subpart.  UtiUties  and  other  lumprocess 
lines,  such  as  heating  and  cooling 
systems  that  do  not  combine  their 
materials  with  those  in  the  processes 
they  serve,  are  not  considered  to  be  part 
of  a  process  imit. 


f6&101 

All  terms  used  in  this  subpart  shall 
have  the  mecming  given  them  in  the  Act 
and  in  subpart  A  of  this  part.  If  a  term 
is  defined  in  both  subpart  A  of  this  part 
and  in  other  subparts  that  reference  the 
use  of  this  subput.  the  term  shall  have 
the  "M""*"g  given  in  subpart  A  of  this 
part  for  purposes  of  this  subpart. 

f6&102   AltamaHvs 


(a)  Performance  standard  exemption. 
The  provisions  of  paragraph  (b)  of  this 
secdon  do  not  apply  to  the  performance 
standards  of  §  65.111(b)  for  pressure 
relief  devices  or  §  65.112(f)  for 
compresson  operating  under  the 
alternative  compressor  standard. 


(b)  Requests  by  owners  or  operators. 
An  owner  or  operator  may  request  a 
determination  of  alternative  means  of 
emission  limitation  to  the  requirements 
of  §§65.106  through  65.115  as  provided 
in  paragraph  (d)  of  this  section.  If  the 
Administntar  makes  a  detennination 
that  a  means  of  emission  limitation  is  a 
permissible  alternative,  the  owner  or 
operator  shall  either  comply  Mrith  the 
alternative  or  comply  Mrith  the 
requirements  of  §§  65.106  through 
65.115. 

(c)  Requests  by  manufacturers  of 
equipment. 

(1)  Manubcturera  of  equipment  used 
to  control  equipment  leaks  of  a 
regulated  material  may  apply  to  the 
Administrator  for  approval  of  an 
alternative  means  of  emission  limitation 
that  achieves  a  reduction  in  emissions 
of  the  regulated  material  equivalent  to 
the  reduction  achieved  by  the 
equipment,  design,  and  operational 
requirements  of  this  subpart 

(2)  The  Administrator  will  grant 
permission  according  to  the  provisions 
of  paragraph  (d)  of  this  section. 

(d)  Permission  to  use  an  alternative 
means  of  emission  limitation. 
Permission  to  uae  an  alternative  means 
of  emission  limitation  shall  be  govomed 
by  the  procedures  in  paragraj^  (d)(1) 
through  (d)(4)  of  this  section. 

(1)  Where  the  standard  is  an 
equipment,  design,  or  operational 
requirement,  the  requirements  of 
paragraphs  (d)(l)(i)  through  (d)(l)(iii)  of 
this  section  apply. 

(i)  Each  owner  or  operator  applsring 
for  permission  to  use  an  alternative 
means  of  emission  limitation  shall  be 
responsible  for  collecting  and  verifying 
emission  performance  test  data  for  an 
alternative  means  of  emission 
limitation. 

(ii)  The  Administrator  will  compare 
test  data  for  the  means  of  emission 
limitation  to  test  data  for  the  equipment, 
design,  and  operational  requirements. 

(iu)  The  A<uninistrator  may  condition 
the  permission  on  requirements  that 
may  be  necessary  to  ensure  operaticm 
and  maintenance  to  achieve  at  least  the 
same  emission  reduction  as  the 
equipment,  design,  and  operational 
requirements  of  this  subpart 

(2)  Where  the  standard  is  a  work 
practice,  the  requirements  of  paragraphs 
(d)(2)(i)  through  (d)(2)(vi)  of  this  section 
apply. 

(i)  Each  owmer  or  operator  applying 
for  permission  to  use  an  alternative 
means  of  emission  limitation  shall  be 
responsible  (at  collecting  and  verifying 
test  data  frv  the  alternative. 

(ii)  For  each  kind  of  equipment  for 
which  permission  is  requeued,  the 
emission  reduction  achieved  by  the 


required  work  practices  shall  be 
demonstrated  for  a  minimum  perfod  of    ' 
12  months. 

(iii)  For  each  kind  of  equipment  for 
w^ch  permission  is  requested,  the 
emission  reduction  adiieved  by  the 
alternative  means  of  emission  limitation 
shall  be  demonstrated. 

(iv)  Each  ovmo'  or  operator  applying 
for  such  permission  shall  commit  in 
writing  for  each  kuad  of  equipment  to 
work  practices  that  provide  for  emission 
reductions  equal  to  or  greater  than  the 
emission  reductions  achieved  by  the 
required  worin  practices.  

(v)  The  Admmistrator  will  compare 
the  demonstrated  wmimnnn  reduction  for 
the  alternative  means  of  emission 
limitation  to  the  demonstrated  emission 
reduction  for  the  required  wori^ 
practices  and  will  considw  the 
commitment  in  paragraph  (dM2)(iv)  of 
this  section. 

(vi)  The  Administrator  may  conditicm 
the  permissicm  on  requirements  that 
may  be  necessary  to  ensure  operaticm 
and  maintenance  to  achieve  the  same  or 
greater  emissitxi  reduction  as  the 
required  work  practices  of  this  subpart 

(3)  An  owner  or  operator  may  offer  a 
unique  approach  to  demonstrate  the 
alternative  meai^s  of  emission 
limitation. 

(4)  If  in  the  judgment  of  the 
Administrator  an  alternative  means  of 
onissian  limitation  will  be  a|>proved.    . 
the  Administrator  will  publish  a  notioe 
of  the  determination  in  the  Federal 
^mgiatmw  using  the  procedures  pursuant 
to  §  65.8(a)  of  subpart  A. 


(a)  General  equipment  identification. 
Equipment  subfect  to  this  subpart  shall 
be  identified.  Identificatiaa  of  the 
equipment  does  not  require  ph]rsical 
tagging  of  the  equipment  For  example, 
the  equipment  may  be  identified  on  a 
plant  site  plan,  in  log  entries,  by 
designation  of  proceas  unit  boundaries 
by  some  form  of  weatherproof 
identification,  or  by  othsr  ^profHiate 
methods. 

(b)  Additional  equipment 
idetOification.  In  addition  to  the  general 
identification  required  by  peragrqA  (a) 
of  this  section,  equipment  subject  to  any 
of  the  provisions  in  §§65.106  through 
65.115  shall  be  spedficaUy  identified  as 
required  in  paragraphs  (b)(1)  through 
(b)(6)  of  this  section,  as  a{qplic^le. 
Paragraph  (b)  of  this  section  does  not 
^ply  to  an  owner  or  opoator  of  a  batdi 
product-process  who  elects  to  pressure 
test  the  ba^  product-process 
equipmmit  train  pursuant  to  §65.117. 

(1)  Co/mectors.  Except  for 
inaccessible,  ceramic,  or  ceramic-lined 
connecton  f»^***^"fl  the  provisions  of 
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§  65.108(e)(2)  and  instrumentation 
systems  identified  pursuant  to 
paragraph  (b)(5)  of  this  section,  identify 
the  connectors  subject  to  the 
requirements  of  this  subpart.  Connectors 
need  not  be  individually  identified  if  all 
connectors  in  a  designated  area  or 
length  of  pipe  subject  to  the  provisions 
of  this  subpart  are  identified  as  a  group, 
and  the  number  of  connectors  subject  is 
indicated.  With  respect  to  connectors, 
the  identification  shall  be  complete  no 
later  than  the  completion  of  the  initial 
survey  required  by  §  65.108(a). 

(2)  [Reserved] 

(3)  Routed  to  a  process  or  fuel  gas 
system  or  equipped  with  a  closed  vent 
system  and  control  device.  Identify  the 
equipment  that  the  owner  or  operator 
elects  to  route  to  a  process  or  fuel  gas 
system  or  equip  with  a  closed  vent 
system  and  control  device  under  the 

Erovisions  of  §65. 107(e)(3)  (pumps  in 
ght  liquid  service).  §  65.109(e)(3) 
(agitators),  §65. 111(d)  (pressure  relief 
devices  in  gas/vapor  service), 
§6S.112(e)  (compressors),  or  §65.118 
(alternative  means  of  emission 
limitation  for  enclosed-vented  process 
units). 

(4)  Pressure  relief  devices.  Identify  the 
pressure  relief  devices  equipped  with 
rupture  disks  under  the  provisions  of 

§  65.111(e). 

(5)  Instrumentation  systems.  Identify 
instrumentation  systems  subject  to  the 
provisions  of  this  subpart.  Individual 
components  in  an  instrumentation 
system  need  not  be  identified. 

(6)  Equipment  in  service  less  than  300 
hours  per  calendar  year.  Identify  either 
by  list,  location  (area  or  group),  or  other 
method,  equipment  in  r^ulated 
material  service  less  than  300  hours  per 
calendar  year  within  a  process  unit 
subject  to  the  provisions  of  this  subpart 
shall  be  recorded. 

(c)  Special  equipment  designations: 
Equipment  that  is  unsafe  or  difficttlt-to- 
monitor — (1)  Designation  and  criteria 
for  unsafe-to-monitor.  Valves  meeting 
the  provisions  of  §  65.106(e)(1).  pumps 
meeting  the  provisions  of  §  65.107(e)(6). 
connectors  meeting  the  provisions  of 
§  65.108(e)(1).  and  agitators  meeting  the 
provisions  of  §  65.109(e)(7)  may  be 
designated  unsafe-to-monitor  if  the 
owner  or  operator  determines  that 
monitoring  personnel  would  be  exposed 
to  an  immediate  danger  as  a 
consequence  of  complying  with  the 
monitoring  requirements  of  this  subpart. 

(2)  Designation  and  criteria  for 
difficult-to-monitor.  Valves  meeting  the 
pro.visions  of  §  65.106(e)(2)  may  be 
designated  difficult-to-monitor  if  the 
provisions  of  paragraphs  (c)(2)(i)  apply. 
Agitators  meeting  the  provisions  of 
§  65.109(e)(5)  may  be  designated 


difficult-to-monitor  if  the  provisions  of 
paragraph  (c)(2)(ii)  of  this  section  apply, 
(i)  Valves.  (A)  The  owner  or  operator 
of  the  valve  determines  that  the  valve 
cannot  be  monitored  without  elevating 
the  monitoring  personnel  more  than  2 
meters  (7  feet)  above  a  support  surface 
or  it  is  not  accessible  in  a  safe  manner 
when  it  is  in  regulated  material  service; 
and 

(B)  The  process  unit  within  which  the 
valve  is  located  is  a  regulated  source  for 
which  the  owner  or  operator 
commenced  construction, 
reconstruction,  or  modification  prior  to 
the  compliance  date  of  the  referencing 
subpart;  or 

(C)  The  owner  or  operator  designates 
less  than  3  percent  of  the  total  number 
of  valves  within  the  process  imit  as 
difficult-to-monitor. 

(ii)  Agitators.  (A)  The  owner  or 
operator  determines  that  the  agitator 
cannot  be  monitored  without  elevating 
the  monitoring  personnel  more  than  2 
meters  (7  feet)  above  a  support  surface 
or  it  is  not  accessible  in  a  safe  manner 
when  it  is  in  regulated  material  service. 

(3)  Identification  of  unsafe  or 
difficult-to-moiutor  equipment.  The 
owner  or  operator  shall  record  the 
identity  of  equipment  designated  as 
unsafe-to-monitor  or  difficult-to-monitor 
according  to  the  provisions  of  paragraph 
(c)(1)  or  (c)(2)  of  this  section,  the 
planned  schedule  for  monitoring  this 
equipment  and  an  explanation  why  the 
equipment  is  difficult-to-monitor,  if 
apalicable. 

(4)  Written  plan  requirements,  (i)  The 
owner  or  operator  of  equipment 
designated  as  unsafe-to-monitor 
according  to  the  provisions  of  paragraph 
(c)(1)  of  this  section  shall  have  a  written 
plan  that  requires  monitoring  of  the 
equipment  as  frequently  as  practical 
during  safe-to-monitor  times,  but  not 
more  fivquently  than  the  periodic 
monitoring  schedule  otherwise 
applicable,  and  repair  of  the  equipment 
according  to  the  procedures  in  §65.105 
if  a  leak  is  detected. 

(ii)  The  owner  or  operator  of 
equipment  designated  as  difficult-to- 
monitor  according  to  the  provisions  of 
paragraph  (c)(2)  of  this  section  shall 
have  a  written  plan  that  requires 
monitoring  of  the  equipment  at  least 
once  per  calendar  year  and  repair  of  the 
equipment  according  to  the  procedures 
in  §  65.105  if  a  leak  is  detected. 

(d)  Special  equipment  designations: 
Equipment  that  is  unsafe  to  repair— {1) 
Designation  and  criteria.  Connectore 
subject  to  the  provisions  of  §  65.105(e) 
may  be  designated  unsafe  to  repair  if  the 
owner  or  operator  determines  that  repair 
personnel  would  be  exposed  to  an 
immediate  danger  as  a  consequence  of 


complying  with  the  repair  requirements 
of  this  subpart  and  if  the  connector  will 
be  repaired  before  the  end  of  the  next 
process  unit  shutdown  as  specified  in 
§  63.105(e). 

(2)  Identification  of  equipment.  The 
identity  of  connectors  designated  as 
unsafe  to  repair  and  an  explanation  why 
the  connector  is  unsafe  to  repair  shall  faie 
recorded. 

(e)  Special  equipment  designations: 
Compressors  operating  with  an 
instrument  reading  of  less  than  500 
parts  per  million.  Identify  the 
compressore  that  the  owner  or  operator 
elects  to  designate  as  operating  with  an 
instnunent  reading  of  less  than  500 
parts  per  million  imder  the  provisions 
of  §  65.112(f). 

(f)  Special  equipment  designations: 
Equipment  in  heavy  liquid  service.  The 
owner  or  operator  of  equipment  in 
heavy  liquid  service  shall  comply  with 
the  requirements  of  either  paragraph 
(0(1)  or  (f)(2)  of  this  section  as  provided 
in  paragraph  (f)(3)  of  this  section. 

(1)  Retain  information,  data,  and 
analyses  used  to  determine  that  a  piece 
of  equipment  is  in  heavy  liquid  service. 

(2)  When  requested  by  the 
Administrator,  demonstrate  that  the 

Eiece  of  equipment  or  process  is  in 
eavy  liquid  service. 

(3)  A  determination  or  demonstration 
that  a  piece  of  equipment  or  process  is 
in  heavy  liquid  service  shall  include  an 
analysis  or  demonstration  that  the 
process  fluids  do  not  meet  the  definition 
of  "in  light  liquid  service."  Examples  of 
information  that  could  document  this 
include,  but  are  not  Umited  to,  records 
of  chemicals  purchased  for  the  process, 
analyses  of  process  stream  composition, 
engineering  calculations,  or  process 
knowledge. 

f6S.lO«    InstninMnt  and  seneory 
monitoring  for  leaks. 

(a)  Monitoring  for  leaks.  The  owner  or 
operator  of  a  regulated  source  subject  to 
this  subpart  shall  monitor  regulated 
equipment  as  specified  in  paragraph 
(a)(1)  of  this  section  for  instrument 
monitoring  and  paragraph  (a)(2)  of  this 
section  for  sensory  monitoring. 

(1)  Instrument  monitoring  for  leaks,  (i) 
Valves  in  gas/vapor  service  and  in  light 
liquid  service  shall  be  monitored 
pursuant  to  §  65.106(b). 

(ii)  Pumps  in  fig^t  liquid  service  shall 
be  monitored  punuant  to  §  65.107(b). 

(iii)  Connectors  in  gas/vapor  service 
and  in  light  liquid  service  shall  be 
monitored  pursuant  to  §  65.108(b). 

(iv)  Agitatore  in  gas/vapor  service  and 
in  light  liquid  service  shall  be 
monitored  pureuant  to  §  65.109(b). 

(v)  Pressure  relief  devices  in  gas/ 
vapor  service  shall  be  monitored 
pursuant  to  §  65.111(b)  and  (c). 
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(vi)  Compressora  designated  to 
operate  with  an  instrument  reading  less 
than  500  parts  per  million  as  described 
in  §  65.103(e)  ^all  be  monitored 
punuant  to  §  65.112(f). 

(2)  Sensory  monitoring  for  leaks,  (i) 
Pumps  in  light  liquid  service  shall  be 
observed  pursuant  to  §  65.107(b)(4)  and 

(e)(1). 

(ii)  Inaccessible,  ceramic,  or  ceramic- 
lined  connecton  in  gas/vapor  service 
and  in  light  liquid  service  shall  be 
observed  pursuant  to  §  65.108(e)(2). 

(iii)  Agitators  in  gas/vapor  service  and 
in  li^t  liquid  service  shall  be 
monitored  pureuant  to  §  65.109(b)(3)  or 

(e)(l)(i). 

(iv)  Pumps,  valves,  agitatore.  and 
connectors  in  heavy  liquid  service; 
instrumentation  systems;  and  pressure 
relief  devices  in  liquid  service  shall  be 
observed  pursuant  to  §65.1 10(b)(1). 

(b)  Instrument  monitoring  methods. 
Instrument  monitoring  as  required 
imder  this  subpart  shall  comply  with 
the  requirements  specified  in 
paragraphs  (b)(1)  through  (b)(6)  of  this 
section. 

(1)  Monitoring  method.  Monitoring 
shall  comply  with  Method  21  of  40  CFR 
part  60,  appendix  A,  except  as 
otherwise  provided  in  this  section. 

(2)  Detection  instrument  performance 
criteria,  (i)  Except  as  provided  for  in 
paragraph  (b)(2)(ii)  of  this  section,  the 
detection  instrument  shall  meet  the 
performance  criteria  of  Method  21  of  40 
CFR  part  60.  appendix  A.  except  the 
instrument  response  factor  criteria  in 

.section  3.1.2(a)  of  Method  21  shall  be 
for  the  representative  composition  of  the 
process  fluid  not  each  individual  VOC 
in  the  stream.  For  process  streams  that 
contain  nitrogen,  air,  or  other  inerts  that 
are  not  organic  HAP's  or  VOC,  the 
representative  stream  response  factor 
shall  be  determined  on  an  inert-free 
basis.  The  response  factor  may  be 
determined  at  any  concentration  for 
which  monitoring  for  leaks  will  be 
conducted. 

(ii)  If  no  instrument  is  available  at  the 
plant  site  that  will  meet  the 
performance  criteria  specified  in 
paragraph  (b)(2)(i)  of  this  section,  the 
instrument  readings  may  be  adjusted  by 
multiplying  by  the  representative 
response  factor  of  the  process  fluid 
calculated  on  an  inert-free  basis  as 
described  in  paragraph  (b)(2)(i)  of  this 
section. 

(3)  Detection  instrument  calibration 
procedure.  The  detection  instrument 
shall  be  calibrated  before  use  on  each 
day  of  its  use  by  the  procedures 
specified  in  Method  21  of  40  CFR  part 
60.  appoadix  A. 

(4)  Detection  instrument  calibration 
gas.  Calibration  gases  shall  be  zero  air 


(less  than  10  parts  per  million  of 
hydrocarbon  in  air);  and  the  gases 
specified  in  paragraph  (b)(4)(i)  of  this 
section  except  as  provided  in  paragraph 
(b)(4)(ii)  of  this  section. 

(i)  Mixtures  of  methane  in  air  at  a 
concentration  no  more  than  2.000  parts 
per  milli(Hi  greater  than  the  leak 
definition  concentration  of  the 
equipment  monitored.  If  the  monitoring 
instrument's  design  allows  for  multiple 
calibration  scales,  ihea  the  lower  scale 
shall  be  calibrated  with  a  calibration  gas 
that  is  no  higher  than  2.000  parts  per 
million  above  the  concentration 
specified  as  a  leak,  and  the  highest  scale 
shall  be  calibrated  with  a  calibration  gas 
that  is  approximately  equal  to  10,000 
parts  per  million.  If  only  one  scale  on 
an  instrument  will  be  used  during 
monitoring,  the  owner  or  operator  need 
not  calibrate  the  scales  that  will  not  be 
used  during  that  day's  monitoring. 

(ii)  A  calibration  gas  other  than 
methane  in  air  may  be  used  if  the 
instrument  does  not  respond  to  methane 
or  if  the  instrument  does  not  meet  the 
performance  criteria  specified  in 
paragraph  (b)(2)(i)  of  this  section.  In 
such  cases,  the  calibration  gas  may  be  a 
mixture  of  one  or  more  of  the 
compounds  to  be  measured  in  air. 

{5)  Monitoring  performance. 
Monitoring  shall  be  performed  when  the 
equipment  is  in  regulated  material 
service  or  is  in  use  with  any  other 
detectable  material. 

(6)  Monitoring  data.  Monitoring  data 
ol^ained  prior  to  the  regulated  source 
becoming  subject  to  the  referencing 
subpart  that  do  not  meet  the  criteria 
specified  in  paragraphs  (b)(1)  through 
(b)(5)  of  this  section  may  still  be  used 
to  qiialify  initially  for  less  frequent 
monitoring  under  the  provisions  in 
§  65.106(a)(2).  (b)(3).  or  (b)(4)  for  valves 
or  §  65.108(b)(3)  for  connectors 
provided  the  departures  from  the 
criteria  or  from  the  specified  monitoring 
frequency  of  §  65.106(b)(3)  or  (b)(4)  are 
minor  and  do  not  significantly  affect  the 
quality  of  the  data.  Examples  of  minor 
departures  are  monitoring  at  a  slightly 
difiierent  frequency  (such  as  every  6 
weeks  instead  of  monthly  or  quarterly), 
following  the  performance  criteria  of 
section  3.1.2(a)  of  Method  21  of 
appendix  A  of  40  CFR  part  60  instead 
of  paragraph  (b)(2)  of  this  section,  or 
monitoring  using  a  different  leak 
definition  if  the  data  would  indicate  the 
presence  or  absence  of  a  leak  at  the 
concentration  specified  in  this  subpart 
Failure  to  use  a  calibrated  instrument  is 
not  considered  a  minor  departure. 

(c)  Instrument  monitoring  readings 
and  background  adjustments.  The 
owner  or  operator  may  elect  to  adjust  or 
not  to  adjust  the  instrument  readings  for 


background.  If  an  owner  or  operator 
elects  not  to  adjust  instrument  readings 
for  backgroimd.  the  owner  or  operator 
shall  mcmitor  the  equipment  according 
to  the  procedures  specified  in 
paragraphs  (b)(1)  through  (b)(5)  of  this 
section.  In  such  cases,  all  instrument 
readings  shaU  be  compared  directly  to 
the  applicable  leak  derfinition  for  the 
mcmitored  equipment  to  determine 
whether  there  is  a  leak  or  to  determine 
compliance  with  §65.1 11(b)  (pressure 
relief  devices)  or  §  65.112(f)  (altemative 
compressor  standard).  If  an  owner  or 
operator  elects  to  adjust  instrument 
readings  for  bad(ground,  the  owner  or 
operator  shall  monitor  the  equipment 
according  to  the  procedures  specified  in 
paragraphs  (c)(1)  through  (c)(4)  of  this 
section. 

(1)  The  requirements  of  paragraphs 
(b)(1)  throu^  (b)(5)  of  this  section  shall 
apply. 

(2)  Tlie  backgrotmd  level  shall  be 
determined  using  the  procedures  in 
Method  21  of  40  CFR  part  60.  appendix 
A. 

(3)  The  instrument  probe  shall  be 
traversed  around  all  potential  leak 
interfaces  as  close  to  the  interface  as 
possible  as  described  in  Method  21  of 
~40  CFR  part  60,  appendix  A. 

(4)  The  arithmetic  difference  between 
the  maYimiiin  concentration  indicated 
by  the  instrument  and  the  badcground 
level  shall  be  compared  to  the 
applicable  leak  definition  for  the 
mcsiitored  equipment  to  detennine 
whether  there  is  a  leak  or  to  determine 
compliance  with  §  65.111(b)  (pressure 
relief  devices)  or  §  65.112(f)  (altemative 
compressor  standard). 

(d)  Sensory  monitoring  methods. 
Sensory  monitoring  consists  of  visual, 
audible,  olfactory,  or  any  other 
detection  method  used  to  detennine  a 
potential  leak  to  the  atmosphere. 

(e)  Leaking  equipment  identification 
and  records.  (1)  When  each  leak  is 
detected,  a  weatherproof  and  readily 
visible  identification  shall  be  attached 
to  the  leaking  equipment. 

(2)  Whoi  each  leak  is  detected,  the 
infixmatifm  specified  in  paragraphs 
(e)(2)(i)  and  (eH2)(u)  shaU  be  recorded 
and  kept  pursuant  to  §  65.4(a)  of  subpart 
A  of  this  part  except  the  information  far 
connectors  complying  with  the  8  year 
monitoring  period  allowed  under 
§  65.108(b)(3)(iii)  shall  be  kept  5  years 
beyond  the  date  of  its  last  use. 

(i)  The  instrument  and  the  equipment 
identification  and  the  instrument 
operator's  name,  initials,  or 
identification  number  if  a  leak  is 
detected  m  oonfinned  by  instrument 
monitoring. 

(ii)  The  date  the  leak  was  detected. 
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(a)  Leak  repair  schedule.  The  owner 
or  operator  shall  repair  each  leak 
detected  as  soon  as  practical  but  not 
later  than  15  calendar  days  after  it  is 
detected  except  as  provided  in 
paragraph  (d)  of  this  section.  A  first 
attempt  at  rejxur  as  defined  in  subpart 
A  of  this  part  shall  be  made  no  later 
than  5  calendar  days  after  the  leak  is 
detected.  First  attempt  at  repair  for 
pumps  includes,  but  is  not  limited  to, 
tightening  the  packing  gland  nuts  and/ 
or  ensuring  that  the  seal  flush  is 
operating  at  design  pressure  and 
temperature.  First  attempt  at  repair  for 
valves  includes,  but  is  not  limited  to, 
tightening  the  bonnet  bolts,  and/or 
replacing  the  bonnet  bolts,  and/or 
tightening  the  packing  gland  nuts,  and/ 
or  injecting  lubricant  into  the  lubricated 
packiiu. 

(b)  [RBserved] 

(c)  Leak  identification  removal — (1) 
Valves  and  connectors.  The  leak 
identification  on  a  valve  may  be 
removed  after  it  has  been  monitored  as 
specified  in  §  65.106(d)(2)  and  no  leak 
has  been  detected  during  that 
monitoring.  The  leak  identification  on  a 
connector  may  be  removed  after  it  has 
been  monitored  as  specified  in 

§  65.108(b)(3)(iv)  and  no  leak  has  been 
detected  during  that  monitoring. 

(2)  Other  equipment.  The 
identification  that  has  been  placed 
pursuant  to  §65. 104(e)(1)  on  equipment 
determined  to  have  a  leak  except  for  a 
valve  or  for  a  connector  that  is  subject 
to  the  provisions  of  §  6S.108(b)(4)(i)(A) 
may  be  removed  after  it  is  repaired. 

(d)  Delay  of  repair.  Delay  of  repair  is 
allowed  for  any  of  the  conditions 
specified  in  paragraphs  (d)(1)  through 
(d)(5)  of  this  section.  The  owner  or 
operator  shall  maintain  a  record  of  the 
facts  that  explain  any  delay  of  repairs 
and.  where  appropriate,  why  the  repair 
was  technically  infeasible  without  a 
process  unit  shutdown. 

(1)  Delay  of  repair  of  equipment  for 
which  leaks  have  been  detected  is 
allowed  if  repair  within  15  days  after  a 
leak  is  detected  is  technically  infeasible 
without  a  process  unit  shutdown. 
Repair  of  this  equipment  shall  occur  as 
soon  as  practical,  but  no  later  than  the 
end  of  the  next  process  unit  shutdown, 
except  as  provided  in  paragraph  (d)(5) 
of  this  section. 

(2)  IDelay  of  repair  of  equipment  for 
which  leaks  have  been  detected  is 
allowed  for  equipment  that  is  isolated 
from  the  process  and  that  does  not 
remain  in  regulated  material  service. 

(3)  Delay  of  repair  for  valves, 
connectors,  and  agitators  is  also  allowed 
if  the  provisions  of  paragraphs  (d)(3)(i) 
and  (d)(3)(ii)  of  this  section  are  met. 


(i)  The  owner  or  operator  determines 
that  emissions  of  purged  material 
resulting  from  immediate  repair  would 
be  greater  than  the  fugitive  emissions 
likely  to  result  fix>m  delay  of  repair;  and 

(ii)  When  repair  procediues  are 
effected,  the  purged  material  is  collected 
and  destroyed  or  recovered  in  a  control 
device  complying  with  §  65.115. 

(4)  Delay  of  repair  for  pumps  is  also 
allowed  if  the  provisions  of  paragraphs 
(d)(4)(i)  and  (d)(4)(ii)  of  this  section  are 
met. 

(i)  Repair  requires  replacing  the 
existing  seal  design  with  a  new  system 
that  the  owner  or  operator  has 
determined  under  the  provisions  of 
§  65.116(d)  will  provide  better 
performance  or  one  of  the  specifications 
of  paragraphs  (d)(4)(i)(A)  through 
(d)(4)(i)(C)  of  this  section  are  met. 

(A)  A  dual  mechanical  seal  system 
that  meets  the  requirements  of 

§  65.107(e)(1)  will  be  installed; 

(B)  A  pump  that  meets  the 
requirements  of  §  65.107(e)(2)  will  be 
installed:  or 

(C)  A  system  that  routes  emissions  to 
a  process  or  a  fiiel  gas  system  or  a  closed 
vent  system  and  control  device  that 
meets  the  requirements  of  §  65.107(e)(3) 
will  be  installed;  and 

(ii)  Repair  is  completed  as  soon  as 
practical  but  not  later  than  6  months 
after  the  leak  was  detected. 

(5)  Delay  of  repair  beyond  a  process 
unit  shutdown  will  be  allowed  for  a 
valve  if  valve  assembly  replacement  is 
necessary  during  the  process  unit 
shutdown,  and  valve  assembly  supplies 
have  been  depleted,  and  valve  assembly 
supplies  had  been  sufficiently  stocked 
before  the  supplies  were  depleted.  Delay 
of  repair  beyond  the  second  process  unit 
shutdown  will  not  be  allowed  unless 
the  third  process  unit  shutdown  occurs 
sooner  than  6  months  after  the  first 
process  unit  shutdown. 

(e)  Unsafe-to-repair:  Connectors.  Any 
connector  that  is  designated  as 
described  in  $  65.103(d)  as  an  unsafe-to- 
repair  connector  is  exempt  fit>m  the 
requirements  of  §  65.108(d)  and 
paragraph  (a)  of  this  section  if  the 
provisions  of  paragraphs  (e)(1)  and  (e)(2) 
of  this  section  are  met. 

(1)  The  owner  or  operator  determines 
that  repair  personnel  would  be  exposed 
to  an  immediate  danger  as  a 
consequence  of  complying  with 
paragraph  (a)  of  this  section;  and 

(2)  The  connector  will  be  repaired 
before  the  end  of  the  next  scheduled 
process  unit  shutdown. 

(f)  Leak  repair  records.  For  each  leak 
detected,  the  information  specified  in 
paragraphs  (0(1)  through  (f)(5)  of  this 
section  shall  be  recorded  and  kept 


pursuant  to  §  65.4(a)  of  subpart  A  of  this 
part. 

(1)  The  date  of  first  attempt  to  repair 
the  leak. 

(2)  The  date  of  successful  repair  of  the 
leak. 

(3)  Maximum  instrument  reading 
measured  by  Method  21  of  40  CFR  part 
60.  appendix  A.  at  the  time  the  leak  is 
sucoesiBfuIly  renaired  or  determined  to 
be  nonrepairable. 

(4)  "Repair  delayed"  and  the  reason 
for  the  delay  if  a  leak  is  not  repaired 
%vithin  15  calendar  days  after  discovery 
of  the  leak  as  specified  in  paragraphs 
(f)(4)(i)  and  (f)(4)(U)  of  this  section. 

(i)  The  owner  or  operator  may 
develop  a  written  procedure  that 
identifies  the  conditions  that  justify  a 
delay  of  repair.  The  written  procedures 
may  be  included  as  part  of  the  startup/ 
shutdown/malfunction  plan  required  by 
§  65.6  of  subpart  A  of  this  part  for  the 
source  or  may  be  part  of  a  separate 
docimient  that  is  maintained  at  the 
plant  site.  In  such  cases,  reasons  for 
delay  of  repair  may  be  documented  by~. 
citing  the  relevant  sections  of  the 
written  procedure. 

(ii)  If  delay  of  repair  was  caused  by 
depletion  of  stocked  parts,  there  must  be 
docimientation  that  the  spare  parts  were 
sufficiently  stocked  onsite  before 
depletion  and  the  reason  for  depletion. 

(5)  Dates  of  process  unit  shutdowns 
that  occur  while  the  equipment  is 
unrepaired. 

166.106   StandMtte:  ValvM  in  gaarvipor 
— rifice  and  In  Ught  liquid  aervlce. 

(a)  Compliance  schedule.  (1)  The 
owner  or  operator  shall  comply  with 
this  section  no  later  than  the 
implementation  date  specified  in 

$  65.1(f)  of  subpart  A  of  this  part. 
(2)  The  use  of  monitoring  data 
generated  before  the  regulated  source 
became  subject  to  the  referencing 
subpart  to  qualify  initially  for  less 
frequent  monitoring  is  governed  by  the 
provisions  of  §  65.104(b)(6)  of  this 
subpart. 

(b)  Leak  detection.  Unless  otherwise 
specified  in  S§  65.102(b).  65.117. 
65.118.  or  paragraph  (e)  of  this  section, 
the  owner  or  operator  shall  monitor  all 
valves  at  the  intervals  specified  in 
paragraphs  (b)(3)  and/or  (b)(4)  of  this 
section  and  shall  comply  with  all  other 
provisions  of  this  section. 

(1)  Moiutoring  method.  The  valves 
shall  be  monitored  to  detect  leaks  by  the 
method  specified  in  §65.104  (b).  (c). 
and  (e). 

(2)  Instrument  reading  that  defines  a 
leak.  The  instrument  reading  that 
defines  a  leak  is  500  parts  per  million 
or  greater. 

(3)  Moiutoring  frequency.  The  owner 
or  operator  shall  monitor  valves  for 
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leaks  at  the  intervals  specified  in 
paragraphs  (b)(3)(i)  through  (b)(3)(v)  of 
this  section  and  shall  keep  the  record 
specified  in  paragraph  (b)(3)(vi)  of  this 
section. 

(i)  If  at  least  the  greater  of  two  valves 
or  2  percent  of  the  valves  in  a  process 
unit  leak,  as  calculated  according  to 
paragraph  (c)  of  this  section,  the  owner 
or  operator  shall  monitor  each  valve 
once  per  month. 

(ii)  At  process  units  with  less  than  the 
greater  of  two  leaking  valves  or  2 
percent  leaking  valves,  the  owner  or 
operator  shall  monitor  each  valve  once 
each  quarter  except  as  provided  in 
paragraphs  (b)(3)(iu)  through  (b)(3)(v)  of 
this  section.  Monitoring  data  generated 
before  the  regulated  source  became 
subject  to  the  referencing  subi>art  and 
meeting  the  criteria  of  either  §  65.104 
(b)(1)  through  (b)(5)  or  §  65.104(b)(6) 
may  be  used  to  qualify  initially  for  less 
frequent  monitoring  under  paragraphs 
(bK3)(iii)  through  (b)(3)(v)  of  this 
section. 

(iii)  At  process  units  with  less  than  1 
percent  leaking  valves,  the  owner  or 
operator  may  elect  to  monitor  each 
valve  once  every  2  quarters. 

(iv)  At  process  imits  with  less  than  0.5 
percent  leaking  valves,  the  owner  or 
operator  may  elect  to  monitor  each 
valve  once  every  4  quarters. 

(v)  At  process  units  with  less  than 
0.25  percent  leaking  valves,  the  owner 
or  operator  may  elect  to  monitor  each 
valve  once  every  2  years. 

(vi)  The  owner  or  operator  shall  keep 
a  record  of  the  monitoring  schedule  for 
each  process  unit. 

(4)  Valve  subgrouping.  For  a  process 
unit  or  a  group  of  process  imits  to  which 
this  subpart  appfies.  an  owner  ot 
operator  may  choose  to  subdivide  the 
valves  in  the  applicable  process  unit  or 
group  of  process  units  and  apply  the 
provisions  of  paragraph  (b)(3)  of  this 
section  to  each  subgroup.  If  the  owner 
or  operator  elects  to  subdivide  the 
vdves  in  the  applicable  process  unit  or 
group  of  process  imits.  then  the 
provisions  of  paragraphs  (b)(4)(i) 
throii^  (b)(4)(viii)  of  this  section  apply. 

(i)  The  overall  performance  of  total 
valves  in  the  applicable  process  unit  or 
group  of  process  units  to  be  subdivided 
shall  be  less  than  2  percent  leaking 
valves,  as  detected  according  to 
paragraphs  (b)(1)  and  (b)(2)  of  this 
section  and  as  calculated  according  to 
paragraphs  (c)(l)(ii)  and  (c)(2)  of  this 
section. 

(ii)  The  initial  assignment  or 
subsequent  reassignment  of  valves  to 
subgroups  shall  be  governed  by  the 
provisions  of  paragraphs  (b)(4)(ii)(A) 
through  (b)(4)(ii)(C)  of  this  section. 


(A)  The  owner  or  operator  shall 
determine  which  valves  are  assigned  to 
each  subgroup.  Valves  with  less  than 
one  year  of  monitoring  data  or  valves 
not  monitored  within  the  last  12  months 
must  be  placed  initially  into  the  most 
frequently  monitored  subgroup  until  at 
least  one  year  of  monitoring  data  have 
been  obtained. 

(B)  Any  valve  or  group  of  valves  can 
be  reassigned  frtnn  a  less  frequentiy 
monitored  subgroup  to  a  more 
frequentiy  monitored  subgroup 
provided  that  the  valves  to  be 
reassigned  were  monitored  during  the 
most  recent  monitoring  period  for  the 
less  frequentiy  monitored  subgroup.  The 
monitoring  results  must  be  included 
with  that  less  frequentiy  monitored 
subgroup's  associated  percent  leaking 
valves  calculation  for  that  monitoring 
event 

(C)  Any  valve  or  group  of  valves  can 
be  reassigned  from  a  more  frequentiy 
monitorMi  subgroup  to  a  less  fiiequentiy 
monitored  subgroup  provided  that  the 
valves  to  be  reassigned  have  not  leaked 
for  the  period  of  the  less  frequentiy 
monitored  subgroup  (for  example,  for 
the  last  12  months,  if  the  valve  or  group 
of  valves  is  to  be  reassigned  to  a 
subgroup  being  monitored  annually). 
Nonrepairable  valves  may  not  be 
reassigned  to  a  less  frequentiy 
monitored  subgroup. 

(iii)  The  owner  or  operator  shall 
determine  every  6  months  if  the  overall 
performance  of  total  valves  in  the 
applicable  process  unit  or  group  of 
process  units  is  less  than  2  percent 
leaking  valves  and  so  indicate  the 
performance  in  the  next  periodic  report. 
If  the  overall  performance  of  total  valves 
in  the  applic^le  process  unit  or  group 
of  process  units  is  2  percent  leaking 
valves  or  greater,  the  owner  or  operator 
shall  no  longer  subgroup  and  shall 
revert  to  the  program  required  in 
paragraphs  (b)(1)  through  (b)(3)  of  this 
section  for  that  applicable  process  unit 
or  group  of  process  imlts.  An  owner  or 
operator  can  again  elect  to  comply  with 
the  valve  subgrouping  procedures  of 
paragraph  (b)(4)  of  this  section  if  future 
overall  performance  of  total  valves  in 
the  process  unit  or  groups  of  process 
units  is  again  less  than  2  percent  The 
overall  performance  of  total  valves  in 
the  applicable  process  unit  or  group  of 
process  units  shall  be  calculated  as  a 
weighted  average  of  the  percent  leaking 
valves  of  each  subgroup  according  to  the 
following  equation: 


i(*VuXVj 


*Vu>=^ 


where: 


(iOW) 


%Vu>=Overall  performance  of  total 
valves  in  the  applicable  proce^ 
uuit  or  group  of  process  units 

%VLi=Percent  leaking  valves  in 
subgroup  i.  most  recent  value 
calculated  according  to  the 
procedures  in  paragraphs  (c)(l)(ii) 
and  (c)(2)  of  this  section. 

Vi=Number  of  valves  in  subgroup  i. 

n=Number  of  subgroups. 
(iv)  The  owner  or  operator  shall 

maintain  records  specified  in 

paragraphs  (b)(4)(iv)(A)  through 

(b)(4)(iv)(D)  of  this  section. 

(A)  Whidi  valves  are  assigned  to  each 
subgroup. 

(B)  Monitoring  results  and 
calculations  made  for  each  subgroup  for 
each  monitoring  period, 

(C)  Which  valves  are  reassigned,  the 
last  monitoring  resuh  prior  to 
reassignment,  and  when  they  were 
reassigned,  and 

(D)  The  results  of  the  semiannual 
overall  performance  calculation 
required  in  paragraph  (b)(4)(iii)  of  this 
section. 

(v)  The  ovtmer  or  operator  shall  notify 
the  Administrator  no  later  than  30  days 
prior  to  the  beginning  of  the  next 
monitoring  period  of  the  decision  to 
begin  or  end  subgrouping  valves.  The 
notification  shaU  identify  the 
participating  process  units  and  the 
number  of  valves  assigned  to  each 
subgroup,  if  applicable,  and  may  be 
included  in  the  next  periodic  rep<»t. 

(vi)  The  owner  or  operator  shall 
subniit  in  the  periodic  reports  the 
information  specified  in  paragraphs 
(b)(4)(viKA)  and  (b)(4)(vi)(B)  of  diis 
section. 

(A)  Total  number  of  valves  in  each 
subgroup,  and 

(B)  Roults  of  the  semiannual  overall 
perfcHmance  cakulatioo  required  by 
paragraph  (bX4Miii)  of  this  section. 

(vii)  To  determine  the  monitonng 
freiquency  for  each  subgroup,  the 
calculation  procedures  of  paragraph 
(c)(2)  of  this  section  shall  be  used. 

(viii)  Except  for  the  overall 
performance  calculations  required  by 
paragrai^  (b)(4)(i)  and  (iii)  of  this 
section,  each  subgroup  shall  be  treated 
as  if  it  «ven  a  separate  process  unit  for 
the  purposes  of  applying  the  provisions 
of  this  section. 

(c)  Percent  leaking  valves 
calculation. — (1)  Calculation  basis  and 
procedures,  (i)  The  owner  or  operator 


57842 Federal  Rggi«ler/Vol.  63,  No.  208 /Wednesday.  October  28.  1998 /Proposed  Rules 


shall  decide  no  later  than  the 
implementation  date  of  this  part  or 
upon  revision  of  an  operating  permit 
whether  to  calculate  percent  leaking 
valves  on  a  process  unit  or  group  of 
process  units  basis.  Once  the  owner  or 
operator  has  decided,  all  subsequent 
percentage  calculations  shall  be  made 
on  the  same  basis  and  this  shall  be  the 
basis  used  for  comparison  with  the 
subgrouping  criteria  specified  in 
paragraph  (b)(4)(i)  of  this  section. 

(ii)  The  percent  leaking  valves  for 
each  monitoring  period  for  each  process 
unit  or  valve  subgroup,  as  provided  in 
paragraph  (b)(4)  of  this  section,  shall  be 
calculated  using  the  following  equation: 
where: 

%VL=(ViyVT)  X 100    (106-2) 

Where: 

%VL-Percent  leaking  valves. 

VL=Number  of  valves  found  leaking, 

excluding  nonrepairable  valves  as 

provided  in  paragraph  (c)(3)  of  this 

section. 
VrsThe  sum  of  the  total  number  of 

valves  monitored. 

(2)  Calculation  for  monitoring 
frequency.  When  determining 
monitoring  frequency  for  each  process 
unit  or  valve  subgroup  subiect  to 
monthly,  quarterly,  or  semiannual 
monitoring  frequencies,  the  percent 
leaking  valves  shall  be  the  arithmetic 
average  of  the  percent  leaking  valves 
from  the  last  two  monitoring  periods. 
When  determining  monitoring 
frequency  for  each  process  unit  or  valve 
subgroup  subject  to  annual  or  biennial 
(once  every  2  years)  monitoring 
frequencies,  the  percent  leaking  valves 
shall  be  the  arithmetic  average  of  the 
percent  leaking  valves  &t>m  the  last 
three  monitoring  periods. 

(3)  Nonrepairable  valves,  (i) 
Nonrepairable  valves  shall  be  included 
in  the  calculation  of  percent  leaking 
valves  the  first  time  the  valve  is 
identified  as  leaking  and  nonrepairable 
and  as  required  to  comply  with 
paragraph  (c)(3)(ii)  of  this  section. 
Otherwise,  a  number  of  nonrepairable 
valves  (identified  and  included  in  the 
percmt  leaking  valves  calculation  in  a 
previous  period)  up  to  a  maximum  of  1 
percent  of  the  total  number  of  valves  in 
regulated  material  service  at  a  process 
unit  may  be  excluded  bxxa  calculation 
of  percent  leaking  valves  for  subsequent 
monitoring  periods. 

(ii)  If  the  number  of  nonrepairable 
valves  exceeds  1  percent  of  tne  total 
number  of  valves  in  regulated  material 
service  at  a  process  unit,  the  number  of 
nonrepairable  valves  exceeding  1 
percent  of  the  total  number  of  valves  in 
regulated  material  service  shall  be 


included  in  the  calculation  of  percent 
leakiiw  valves. 

(d)  Leak  repair.  (1)  If  a  leak  is 
determined  pursuant  to  paragraph  (b), 
(e)(1),  or  (e)(2)  of  this  section,  then  the 
leak  shall  be  repaired  using  the 
procedures  in  §  65.105,  as  applicable. 

(2)  When  a  leak  has  been  repaired,  the 
valve  shall  be  monitored  at  least  once 
within  the  first  3  months  after  its  repair. 
The  monitoring  required  by  paragraph 
(d)  of  this  section  is  in  addition  to  the 
monitoring  required  to  satisfy  the 
definition  of  repair. 

(i)  The  monitoring  shall  be  conducted 
as  specified  in  §  65.104  (b)  and  (c),  as 
appropriate,  to  determine  whether  the 
valve  has  resumed  leaking. 

(ii)  Periodic  monitoring  required  by 
paragraph  (b)  of  this  section  may  be 
used  to  satisfy  the  requirements  of 
paragraph  (d)  of  this  section  if  the 
timing  of  the  monitoring  period 
coincides  with  the  time  specified  in 
paragraph  (d)  of  this  section. 
Alternatively,  other  monitoring  may  be 
performed  to  satisfy  the  requirements  of 
paragraph  (d)  of  this  section  regardless 
of  whether  the  timing  of  the  monitoring 
period  for  periodic  monitoring 
coincides  with  the  time  specified  in 
paraoaph  (d)  of  this  section. 

(iii)  If  a  leak  is  detected  by  monitoring 
that  is  conducted  pursuant  to  paragraph 
(d)  of  this  section,  the  owner  or  operator 
shall  follow  the  provisions  of 
paragraphs  (d)(2)(iii)(A)  and 
(d)(2)(iii)(B)  of  this  section  to  determine 
whether  that  valve  must  be  counted  as 
a  leaking  valve  for  piuposes  of 
paragraph  (c)(l)(ii)  of  this  section. 

(A)  Ifthe  owner  or  operator  elected  to 
use  periodic  monitoring  required  by 
paragraph  (b)  of  this  section  to  satisfy 
the  requirements  of  paragraph  (d)  of  this 
section,  then  the  valve  shall  be  counted 
as  a  leaking  valve. 

(B)  If  the  owner  or  operator  elected  to 
use  other  mcmitoring.  prior  to  the 
periodic  monitoring  required  by 
paragraph  (b)  of  this  section,  to  satisfy 
the  requirements  of  paragraph  (d)  of  this 
section,  then  the  valve  shall  be  cotmted 
as  a  leaking  valve  unless  it  is  repaired 
and  shown  by  periodic  monitoring  not 
to  be  leaking. 

(e)  Special  provisions  for  valves — (1) 
Unsafe-to-monitor  valves.  Any  valve 
that  is  designated  as  described  in 

§  65.103(c)(1)  as  an  unsafe-to-monitor 
valve  is  exempt  from  the  requirements 
of  paragraph  (b)  of  this  section  and  the 
owner  or  operator  shall  monitor  the 
valve  according  to  the  written  plan 
specified  in  §  65.103(c)(4). 

(2)  Difficuh-to-monitor  valves.  Any 
valve  that  is  designated  as  described  in 
S  65.103(c)(2)  as  a  difficult-to-monitor 
valve  is  exempt  from  the  requirements 


of  paragraph  (b)  of  this  section  and  the 
owner  or  operator  shall  monitor  the 
valve  according  to  the  written  plan 
specified  in  §  65.103(c)(4). 

(3)  Less  than  250  valves.  Any 
equipment  located  at  a  plant  site  with 
fewer  than  250  valves  in  regulated 
material  service  is  exempt  frt>m  the 
requirements  for  monthly  monitoring 
specified  in  paragraph  (b)(3)(i)  of  this 
section.  Instead,  the  owner  or  operator 
shall  monitor  each  valve  in  regulated 
material  service  for  leaks  once  each 
quarter  or  comply  with  paragraph 
(b)(4)(iii).  (b)(4)(iv),  or  (b)(4)(v)  of  this 
section  except  as  provided  in 
paragraphs  (e)(1)  and  (e)(2)  of  this 
section. 

168.107    Standards:  Pumpa  in  NgMllquM 


(a)  Compliance  schedule.  The  owner 
or  operator  shall  comply  with  this 
section  no  later  than  the 
implementation  date  specified  in 

§  65.1(f)  of  subpart  A  of  this  part. 

(b)  Leak  detection.  Unless  otherwise 
specified  in  §  65.102(b)  or  paragraphs 
(e)(1)  through  (e)(6)  of  this  section,  the 
owner  or  operator  shall  monitor  each 
pump  to  detect  leaks  and  shall  comply 
with  all  other  provisions  of  this  section. 

(1)  Monitoring  method.  The  pimips 
shall  be  monitored  monthly  to  detect 
leaks  by  the  method  specified  in 
S6S.104(b),  (c),and(e). 

(2)  Instrument  reading  that  defines  a 
leak.  The  instrument  reading  that 
defines  a  leak  is  specified  in  paragraphs 
(b)(2)(i)  through  (b)(2)(iii)  of  this 
section. 

(i)  5,000  parts  per  million  or  greater 
for  pumps  handling  polymerizing 
monomers; 

(ii)  2,000  parts  per  million  or  greater 
for  pumps  in  food/medical  service;  and 

(iii)  1,000  parts  per  million  or  greater 
for  all  other  pumps. 

(3)  Leak  repair  exception.  For  pumps 
to  which  a  1.000  parts  per  million  leak 
definition  applies,  repair  is  not  required 
unless  an  instrument  reeding  of  2.000 
parts  per  million  or  greater  is  detected. 

(4)  Visual  inspection.  Each  pump 
shall  be  checked  by  visual  inspection 
each  calendar  week  for  indications  of 
liquids  dripping  bom  the  pump  seal. 
The  owner  or  operator  shall  document 
that  the  inspection  was  conducted  and 
the  date  of  Uie  inspection.  If  there  are 
indications  of  liquids  dripping  from  the 
pump  seal  at  the  time  of  the  weekly 
inspection,  the  owner  or  operator  shall 
follow  the  procedure  specified  in  either 
paragraph  (b)(4)(i)  or  (b)(4)(ii)  of  this 
section. 

(i)  The  owner  or  operator  shall 
monitor  the  pump  as  specified  in 
§ 65.104(b),  (c),  and  (e).  Ifthe 
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instrument  reading  indicates  a  leak  as 
specified  in  paragraph  (b)(2)  of  this 
section,  a  leak  is  detected  and  it  shall  be 
repaired  using  the  procedures  in 
§65.105,  except  as  specified  in 
paragraph  (b)(3)  of  this  section;  or 
(ii)  The  owner  or  operator  shall 
eliminate  the  visual  indications  of 
liquids  dripping. 

(c)  Percent  leaking  pumps  calculation. 
(1)  The  owner  or  operator  shall  decide 
no  later  than  the  implementation  date  of 
this  part  or  upon  revision  of  an 
operating  permit  whether  to  calculate 
percent  leaking  pumps  on  a  process  unit 
basis  or  group  of  process  units  basis. 
Once  the  owner  or  operator  has  decided, 
all  subsequent  percentage  calculations 
shall  be  made  on  the  same  basis. 

(2)  If.  when  calculated  on  a  6-month 
rolling  average,  at  least  the  greater  of 
either  10  percent  of  the  pumps  in  a 
process  imit  or  three  pumps  in  a  process 
unit  leak,  the  owner  or  operator  shall 
implement  a  quality  improvement 
program  for  pumps  that  complies  with 
the  requirements  of  §  65.116. 

(3)  The  number  of  pumps  at  a  process 
imit  shall  be  the  sum  of  all  the  pumps 
in  regulated  material  service,  except  that 
pumps  found  leaking  in  a  continuous 
process  unit  within  1  month  after 
startup  of  the  pump  shall  not  count  in 
the  percent  leaking  pumps  calculation 
for  that  one  monitoring  period  only. 

(4)  Percent  leaking  pumps  shall  be 
determined  by  the  following  equation: 

%Pl  =  ((Pl-Ps)/(Pt-Ps)  •  100 
(107-1)  where: 

%Pl  =  Percent  leaking  pumps. 

Pl  -  Nimiber  of  pumps  found  leaking  as 
determined  through  monthly 
monitoring  as  required  in  paragraph 
(b)(1)  of  this  section. 

Ps  =  Number  of  pumps  leaking  within 
1  month  of  startup  during  the 
current  monitoring  period. 

Pt  3  Total  pumps  in  regulated  material 
service,  induding  those  meeting  the 
criteria  in  paragraphs  (e)(1)  and 
(e)(2)  of  this  section. 

(d)  Leak  repair.  If  a  leak  is  detected 
pursuant  to  paragraph  (b)  of  this  section, 
then  the  leak  sh^  be  repaired  using  the 
procedures  in  §65.105.  as  applicable, 
unless  otherwise  specified  in 
paragraphs  (b)(4)  of  this  section  for  leaks 
identified  by  visual  indications  of 
liquids  dripping. 

(e)  Special  provisions  for  pumps — (1) 
Dual  mechanical  seal  pumps.  Each 
pump  equipped  with  a  dual  mechanical 
seal  system  that  includes  a  barrier  fluid 
system  is  exempt  frtxn  the  requirements 
of  paragraph  (b)  of  this  section, 
provided  the  requirements  specified  in 
paragraphs  (e)(l)(i)  through  (e)(l)(viii)  of 
this  section  are  met. 


(i)  The  owner  (»  operator  determines, 
based  on  design  considerations  and 
operating  experience,  criteria  appUcable 
to  the  piesraice  and  frequency  of  drips 
and  to  the  sensor  that  indicates  failure 
of  the  seal  system,  the  barrier  fluid 
system,  or  both.  The  owner  or  operator 
^lall  keep  records  of  the  design  criteria 
and  an  explanation  of  the  design 
criteria,  and  any  changes  to  these 
criteria  and  the  reasons  for  the  changes. 

(ii)  Each  dual  mechanical  seal  system 
shall  meet  the  requirements  specified  in 
paragraph  (e)(l)(u)(A).  (e)(l)(ii)(B).  or 
(e)(l)(ii)(C)  of  this  section. 

(A)  Each  dual  mechanical  seal  system 
is  operated  with  the  barrier  fluid  at  a 
pressure  that  is  at  all  times  (except 
periods  of  start-up,  shutdown,  or 
malfunction)  greater  than  the  pump 
stuffing  box  pressure;  or 

(B)  Equipped  with  a  barrier  fluid 
degassing  reservoir  that  is  routed  to  a 
process  or  fuel  gas  system  or  connected 
by  a  closed  vent  system  to  a  control 
device  that  complies  with  the 
requirements  of  §  65.118;  or 

(C)  Equipped  with  a  closed-loop 
system  that  purges  the  barrier  fluid  into 
a  process  stream. 

(iii)  The  barrier  fluid  is  not  in  light 
liquid  service. 

(iv)  Each  barrier  fluid  system  is 
equipped  with  a  sensor  that  will  detect 
failure  of  the  seal  system,  the  barrier 
fluid  system,  or  bodi. 

(v)  Each  pump  is  checked  by  visual 
inspection  each  calendar  week  for 
indicaticms  of  liquids  dripping  from  the 
pump  seal.  The  owner  or  operator  shall 
document  that  the  inspection  was 
conducted  and  the  date  of  the 
inspection.  If  there  are  indications  of 
liquids  dripping  fit>m  the  pump  seal  at 
the  time  of  the  weekly  inspection,  the 
owner  or  operator  shall  follow  the 
procedure  specified  in  either  paragraph 
(eKl)(v)(A)  or  (e)(l)(v)(B)  of  tiiis  section. 

(A)  Tlie  owner  or  operator  shall 
monitor  the  pump  as  specified  in 

§  65.104(b).  (c).  and  (e)  to  determine  if 
there  is  a  leaji^  of  regulated  material  in 
the  barrier  fluid.  If  an  instrumoit 
reading  of  1,000  parts  per  million  or 
greater  is  measured,  a  leak  is  detected 
and  it  shall  be  repaired  using  the 
procediires  in  §  65.105;  or 

(B)  The  owner  or  operator  shall 
eliminate  the  visual  indications  of 
liquids  dripping. 

(vi)  If  indications  of  liquids  dripping 
from  the  pimip  seal  exceed  the  criteria 
established  in  paragraph  (e)(l)(i)  of  this 
section,  or  if  based  on  the  criteria 
establiaiied  in  paragraph  (e)(l)(i)  of  this 
section  the  sensor  indicates  failure  of 
the  seal  system,  the  barrier  fluid  system, 
or  both,  a  leak  is  detected. 


(vii)  Each  sensor  as  described  in 
paragraph  (eXl)(iv)  of  this  section  is ' 
observed  daily  or  is  equipped  with  an 
alarm  unless  the  pump  is  located  within 
the  boundary  of  an  unmanned  plant 
site. 

(viii)  When  a  leak  is  detected 
purauant  to  paragraph  (eKl)(vi)  of  this 
section,  it  shall  be  repaired  as  specified 
in  §  65.105(a). 

(2)  No  external  shaft.  Any  pump  that 
is  designed  writh  no  externally  actuated 
shaft  penetrating  the  pump  housing  is 
exempt  from  the  monitoring 
requirements  of  paragraph  (b)  of  this 
section. 

(3)  Routed  to  a  process  or  fuel  gas 
system  or  equipped  with  a  closed  vent 
system.  Any  pump  that  is  routed  to  a 
process  or  hiel  gas  system  or  equipped 
with  a  closed  vent  system  that  captures 
and  transports  leakage  from  the  pump  to 
a  ccmtrol  device  meeting  the 
requirements  of  §  65.115  is  exempt  frx>m 
the  monitoring  requirements  of 
paragraph  (b)  of  this  section. 

(4)  Unmanned  plant  site.  Any  pump 
that  is  located  within  the  boimduy  of 
an  immanned  plant  site  is  exempt  from 
the  weekly  vinial  inspection 
requiremmt  of  paragraphs  (b)(4)  and 
(e)(l)(v)  of  this  section,  and  the  daily 
requirements  of  paragraph  (e)(l)(vii)  of 
this  section  provided  that  each  pump  is 
visually  inspected  as  often  as  practical 
and  at  least  monthly. 

(5)  Ninety  percent  exemption.  If  more 
than  90  percent  of  the  pumps  at  a 
process  luiit  meet  the  criteria  in  either 
paragraph  (e)(1)  or  (e)(2)  of  this  section, 
the  process  unit  is  exempt  from  the 
requirements  of  paragraph  (b)  of  this 
section. 

(6)  Vnsafe-to-ntonitar  pumps.  Any 
pump  that  is  designated  as  described  in 
§  65.103(c)(1)  as  an  imsafs-to-mooitor 
pump  is  exempt  from  the  monitoring 
requirements  of  paragraph  (b)  of  this 
section  and  the  repair  requirements  of 

§  65.105  and  the  owner  or  opentm  shall 
monitor  the  pump  acoofxling  to  the 
written  plan  specified  in  §  65.103(c)(4). 

{•&1M 


(a)  Compliance  schedule.  The  owno' 
or  operator  shall  moiiitor  all  connectors 
in  each  process  unit  initially  for  leaks 
by  the  later  of  either  12  months  after  the 
implementation  date  as  specified  in 
§  65.1(f)  of  subpart  A  of  this  part  tx  12 
months  after  initial  startup,  whichever 
is  later.  If  all  connectors  in  each  process 
unit  have  been  monitored  for  leaks  prior 
to  the  implementation  date  sped&ed  in 
§  65.1(f)  of  subpart  A  of  this  part,  no 
initial  monitoring  is  required  provided 
either  no  process  changes  have  been 
made  since  the  monitoring  or  the  owner 
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or  operator  can  determine  that  the 
results  of  the  monitoring,  with  or 
without  adjustments,  reliably 
demonstrate  compliance  despite  process 
changes.  If  required  to  monitor  because 
of  a  process  change,  the  owner  or 
operator  is  required  to  monitor  only 
those  connectors  involved  in  the 
process  change. 

(b)  Leak  detection.  Except  as  allowed 
in  §  65.102(b)  or  as  specified  in 
paragraph  (e)  of  this  section,  the  owner 
or  operator  shall  monitor  all  connectors 
in  gas/vapor  and  light  liquid  service  as 
specified  in  paragraphs  (a)  and  (b)(3)  of 
this  section. 

(1)  Monitoring  method.  The 
connectors  shall  be  monitored  to  detect 
leaks  by  the  method  specified  in 
$65.104(b),  (c).and(e). 

(2)  Instrument  reading  that  defines  a 
leak.  If  an  instrument  reading  greater 
than  or  equal  to  500  parts  per  million 
is  measured,  a  leak  is  detected. 

(3)  Monitoring  Periods.  The  owner  or 
operator  shall  perform  monitoring, 
subsequent  to  the  initial  monitoring 
required  in  paragraph  (a)  of  this  section, 
as  specified  in  paragraphs  (b)(3)(i) 
through  (b)(3)(iii)  of  this  section,  and 
shall  comply  with  the  requirements  of 
paragraphs  (b)(3)(iv)  and  (b}(3)(v)  of  this 
section.  The  required  period  in  which 
monitoring  must  be  conducted  shall  be 
determined  fit>m  paragraphs  (b)(3)(i) 
through  (b)(3)(iii)  of  this  section  using 
the  monitoring  results  from  the 
preceding  monitoring  period.  The 
percent  leaking  connectors  shall  be 
calculated  as  specified  in  paragraph  (c) 
of  this  subpart. 

(i)  If  the  percent  leaking  connectors  in 
the  process  unit  was  greater  than  or 
equal  to  0.5  percent,  then  monitor 
within  12  months  (1  year). 

(ii)  If  the  percent  leaking  connectors 
in  the  process  unit  was  greater  than  or 
equal  to  0.25  percent  but  less  than  0.5 
percent,  then  monitor  within  4  years. 
An  owner  or  operator  may  comply  with 
the  requirements  of  paragraph  (b)(3}(ii) 
of  this  section  by  monitoring  at  least  40 
percent  of  the  connectora  within  2  years 
of  the  start  of  the  monitoring  period, 
provided  all  connectors  have  been 
monitored  by  the  end  of  the  4  year 
monitoring  period. 

(iii)  If  the  percent  leaking  connectors 
in  the  process  unit  was  less  than  0.25 
percent,  then  monitor  as  provided  in 
paragraph  (b)(3)(iii)(A)  of  this  section 
and  either  paragraph  (b)(3)(iii)(B)  or 
(b)(3)(iii)(C)  of  this  section,  as 
appropriate. 

(A)  An  owner  or  operator  shall 
monitor  at  least  50  percent  of  the 
connectors  within  4  yean  of  the  start  of 
the  monitoring  period. 


(B)  If  the  percent  leaking  connectora 
calculated  from  the  monitoring  results 
in  paragraph  (b)(3)(iii)(A)  of  this  section 
is  greater  than  or  equal  to  0.35  percent 
of  the  monitored  connectora,  the  owner 
or  operator  shall  monitor  as  soon  as 
practical,  but  within  the  next  6  months, 
all  connectora  that  have  not  yet  been 
monitored  during  the  monitoring 
period.  At  the  conclusion  of  monitoring, 
a  new  monitoring  period  shall  be  started 
purauant  to  paragraph  (b)(3)  of  this 
section,  based  on  the  percent  leaking 
connectors  of  the  total  monitored 
connectora. 

(C)  If  the  fwrcent  leaking  connectora 
calculated  from  the  monitoring  results 
in  paragraph  (b)(3)(iii)(A)  of  this  section 
is  less  than  0.35  percent  of  the 
monitored  connectora,  the  owner  or 
operator  shall  monitor  all  connectora 
that  have  not  yet  been  monitored  within 
8  yean  of  the  start  of  the  monitoring 
period. 

(iv)  If,  during  the  monitoring 
conducted  punuant  to  paragraphs 
(b)(3)(i)  through  (b)(3)(iii)  of  this 
section,  a  connector  is  found  to  be 
leaking,  it  shall  be  re-monitored  once 
within  90  days  after  repair  to  confirm 
that  it  is  not  leaking. 

(v)  The  owner  or  operator  shall  keep 
a  record  of  the  start  date  and  end  date 
of  each  monitoring  period  under  this 
section  for  each  process  unit. 

(c)  Percent  leaking  connectors 
calculation.  For  use  in  determining  the 
monitoring  fivquency  as  specified  in 
paragraphs  (a),  and  (b)(3)  of  this  section, 
the  percent  leaking  connectora  as  used 
in  paragraphs  (a)  and  (b)(3)  of  this 
section  shall  be  calculated  by  using  the 
following  equation: 
%Cl=Cl/C*100        (108-1) 

Where: 

%CL=Percent  leaking  connectora  as 
determined  through  monitoring 
required  in  paragraphs  (a)  and  (b)  of 
-    this  section. 

CL=Nimiber  of  connectora  measured  at 
500  parts  per  million  or  greater  by 
the  method  specified  in  §  65.104(b). 

Ci=Total  number  of  monitored 

connectora  in  the  process  unit. 

(d)  Leak  repair  If  a  leak  is  detected 
purauant  to  paragraphs  (a)  and  (b)  of 
this  section,  then  the  leak  shall  be 
repaired  using  the  procedures  in 
§65.105,  as  applicable. 

(e)  Special  provisions  for 
connectors.-~(\)  Unsafe-to-monitor 
connectors.  Any  connector  that  is 
designated,  as  described  in 

$  65.103(c)(1).  as  an  unsafe-to-monitor 
connector  is  exempt  from  the 
requirements  of  paragraphs  (b)(1) 
through  (b)(3)  of  this  section  and  the 
owner  or  operator  shall  monitor 


according  to  the  written  plan  specified 
in  §  65.103(c)(4). 

(2)  Inaccessible,  ceramic,  or  ceramic- 
lined  connectors,  (i)  Any  connector  that 
is  inaccessible  or  that  is  ceramic  or 
ceramic-lined  (for  example,  porcelain, 
glass,  or  glass-Uned),  is  exempt  from  the 
monitoring  requirements  of  paragraphs 
(a)  and  (b)  of  this  section  and  from  the 
recordkeeping  and  reporting 
requirements  of  §§65.119  and  65.120. 
An  inaccessible  connector  is  one  that 
meets  any  of  the  provisions  specified  in 
paragraphs  (e)(2)(i)(A)  through 
(e)(2)(i)(F).  as  applicable. 

(A)  Buried: 

(B)  Insulated  in  a  manner  that 
prevents  access  to  the  coiuiector  by  a 
monitor  probe; 

(C)  Obstructed  by  equipment  or 
piping  that  prevents  access  to  the 
connector  by  a  monitor  probe; 

(D)  Unable  to  be  reached  from  a 
wheeled  scissor-lift  or  hydraulic-type 
scaffold  that  would  allow  access  to 
connectora  up  to  7.6  metere  (25  feet) 
above  the  ground. 

(E)  Inaccessible  because  it  would 
require  elevating  the  monitoring 
pereonnel  more  than  2  metera  (7  feet) 
above  a  permanent  support  surface  or 
would  require  the  erection  of  scaffold; 

(F)  Not  able  to  be  accessed  at  any  time 
in  a  safe  manner  to  perform  monitoring. 
Unsafe  access  includes,  but  is  not 
limited  to.  the  use  of  a  wheeled  scissor- 
lift  on  unstable  or  uneven  terrain,  the 
use  of  a  motorized  man-lift  basket  in 
areas  where  an  ignition  potential  exists, 
or  access  would  require  near  proximity 
to  hazards  such  as  electrical  lines  or 
would  risk  damage  to  equipment. 

(ii)  If  any  inaccessible,  ceramic,  or 
ceramic-lined  connector  is  observed  by 
visual,  audible,  olfactory,  or  other 
means  to  be  leaking,  the  visual,  audible, 
olfiactory,  or  other  indications  of  a  leak 
to  the  atmosphere  shall  be  eliminated  as 
soon  as  practical. 

166.109    Standards:  Agitators  In  gn/vapor 
aarvlea  and  In  light  llquM  aarvlca. 

(a)  Compliance  schedule.  The  owner 
or  operator  shall  comply  with  this 
section  no  later  than  die 
implementation  date  specified  in 

§  65.1(0  of  subpart  A  of  this  part. 

(b)  Leak  detection. — (1)  Monitoring 
method.  Each  agitator  seal  shall  be 
monitored  monthly  to  detect  leaks  by 
the  methods  specified  in  §  65.104(b),  (c). 
and  (e)  except  as  provided  in 

§  65.102(b). 

(2)  Instrument  reading  that  defines  a 
leak.  If  an  instnunent  reading  of  10,000 
parts  per  million  or  greater  is  measured, 
a  leak  is  detected. 

(3)  Visual  inspection.  Each  agitator 
seal  shall  be  checked  by  visual 
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inspection  each  calendar  week  for 
indications  of  liquids  dripping  from  the 
agitator  seal.  If  there  are  indications  of 
liquids  dripping  frt>m  the  agitator  seal. 
the  ovraer  or  operator  shall  follow  the 
procedure  specified  in  either  paragraph 
(b)(3)(u)(A)  or  (b)(3)(u)(B)  of  this 
section. 

(A)  The  owner  or  operator  shall 
monitor  the  agitator  seal  as  specified  in 
§  65.104(b),  (c).  and  (e)  to  determine  if 
there  is  a  leak  of  regulated  material.  U 
an  instrument  readLig  of  10,000  parts 
per  million  or  greater  is  measured,  a 
leak  is  detected,  and  it  shall  be  repaired 
using  the  procedures  in  §65.105; 

(B)  The  owner  or  operator  shall 
eliminate  the  indications  of  liquids 
dripping  fitim  the  piunp  seal. 

(c)  (Reserved] 

(d)  Leak  repair.  If  a  leak  is  detected, 
then  the  leak  shall  be  repaired  using  the 
procedures  in  §  65.105(a). 

(e  J  Special  provisions  for  agitators — 
(1)  Dual  mechanical  seal.  Eadi  agitator 
equipped  with  a  dual  mechanical  seal 
system  that  includes  a  barrier  fluid 
system  is  exempt  from  the  requirements 
of  paragraph  (b)  of  this  section  provided 
the  requirements  specified  in 
paragraphs  (e)(l)(i)  through  (e)(l)(vi)  of 
this  section  are  met. 

(i)  Eadi  dual  mechanical  seal  system 
shall  meet  the  applicable  requirement 
specified  in  paragraph  (e)(l)(i)(A), 
(e)(l)(i)(B).  or  (e)(l)(i)(C)  of  this  section. 

(A)  Operated  with  the  barrier  fluid  at 
a  pressure  that  is  at  all  times  (except 
during  periods  of  startup,  shutdown,  or 
malfunction)  greater  than  the  agitator 
stuffing  box  pressiue;  or 

(B)  Quipped  with  a  barrier  fluid 
degassing  reservoir  that  is  routed  to  a 
process  or  fuel  gas  system,  or  connected 
by  a  closed  vent  system  to  a  control 
device  that  meets  the  requirements  of 
§65.115;  or 

(C)  Equipped  with  a  closed-loop 
system  that  purges  the  barrier  fluid  into 
a  process  stream. 

(ii)  The  barrier  fluid  is  not  in  light 
liquid  service. 

(iii)  Each  barrier  fluid  system  is 
eqiupped  with  a  sensor  that  will  detect 
failure  of  the  seal  system,  the  barrier 
fluid  system,  or  both. 

(iv)  Each  agitator  seal  is  checked  by 
visual  inspection  each  calendar  week 
for  indications  of  liquids  dripping  from 
the  agitator  seal.  If  there  are  indications 
of  liquids  dripping  from  the  agitator  seal 
at  the  time  of  the  weekly  inspection,  the 
owner  or  operator  shall  follow  the 
procedure  specified  in  either  paragraph 
(e)(l)(iv)(A)  or  (e)(l)(iv)(B)  of  this 
section. 

(A)  The  owner  or  operator  shall 
monitor  the  agitator  seal  as  specified  in 
§  65.104(b)  (c),  and  (e).  to  determine  the 


presence  of  regulated  material  in  the 
barrier  fluid.  If  an  instrument  reading  of 
10,000  parts  per  million  or  greater  is 
measured,  a  leak  is  detected  and  it  shall 
be  repaired  using  the  procedures  in 
§65.105;  or 

(B)  The  owner  or  operator  shall 
eliminate  the  visual  indications  of 
liquids  dripping. 

(v)  Each  sensor  as  described  in 
paragraph  (e)(l)(iii)  of  this  section  is 
observed  daily  or  is  equipped  with  an 
alarm  imless  the  agitator  seal  is  located 
within  the  boundary  of  an  unmanned 
plant  site. 

(vi)  The  owner  or  operator  of  each 
dual  mechanical  seal  system  shall  meet 
the  requirements  specified  in 
paraaraphs  (e)(l)(vi)(A)  and  (e)(l)(vi)(B). 

(A)  Tne  owner  or  operator  shall 
determine  based  on  design 
considerations  and  op«ating  experience 
criteria  that  indicates  failure  of  the  seal 
system,  the  barrier  fluid  system,  or  both 
and  that  are  applicable  to  the  presence 
and  frequency  of  drips.  U  indications  of 
liquids  dripping  from  the  agitator  seal 
exceed  the  criteria,  or  if  based  on  the 
criteria  the  sensor  indicates  Cailure  of 
the  seal  system,  the  barrier  fluid  system, 
or  both,  a  leak  is  detected  and  shall  be 
repaired  pursuant  to  §  65.105,  as 
applicable. 

(B)  The  owner  or  operator  shall  keep 
records  of  the  design  criteria  and  an 
explanation  of  the  design  criteria,  and 
any  changes  to  these  criteria  and  the 
reasons  for  the  changes. 

(2)  No  external  shaft.  Any  agitator 
that  is  designed  with  no  externally 
actuated  shaft  penetrating  the  agitator 
housing  is  exempt  from  paragraph  (b)  of 
this  section. 

(3)  Routed  to  a  process  or  fuel  gas 
system  or  equipped  with  a  closed  vent 
system.  Any  agitator  that  is  routed  to  a 
process  or  fuel  gas  system  or  equipped 
with  a  closed  vent  system  that  captures 
and  transports  leakage  from  the  agitator 
to  a  control  device  meeting  the 
requirements  of  §  65. 1 15  is  exempt  fitun 
the  requirements  of  paragraph  (b)  of  this 
section. 

(4)  Unmanned  plant  site.  Any  agitator 
that  is  located  within  the  boundary  of 
an  unmanned  plant  site  is  exempt  from 
the  weekly  visual  inspection 
requirement  of  paragraphs  (b)(3)  and 
(e)(l)(iv)  of  this  section,  and  the  daily 
requirem«its  of  paragraph  (e)(l)(v)  of 
this  section  provided  that  each  agitator 
is  visually  inspected  as  often  as 
practical  and  at  least  monthly. 

(5)  Difficult-to-monitor  afftator  seals. 
Any  agitator  seal  that  is  designated  as 
described  in  §  65.103(c)(2)  as  a  difficult- 
to-monitor  agitator  seal  is  exempt  frtun 
the  requirements  of  paragraph  (b)  of  this 
section  and  the  owner  or  operator  shall 


monitor  the  agitator  seal  according  to 
the  written  plan  specified  in 
§  65.103(c)(4). 

(6)  Equipment  obstructions.  Any 
agitator  seal  that  is  obstructed  by 
equipment  or  piping  that  prevents 
access  to  the  agitator  by  a  monitor  probe 
is  exempt  from  the  monitoring 
requirements  of  paragraph  (b)  of  this 
section. 

(7)  Unsafe-to-monitor  agitator  seals.  ' 
Any  agitator  seal  that  is  designated  as 
described  in  §  65.103(c)(l)(i)  as  an 
unsafe-to-monit(H'  agitator  seal  is 
exempt  from  the  requirements  of 
paragraph  (b)  of  this  section  and  the 
owner  or  operator  of  the  agitator  seal 
monitore  the  agitator  seal  according  to 
the  written  plan  specified  in 

§  65.103(c)(4). 


166.110 


laaai  oavivea  tn  tmfumM 


(a)  Compliance  schedule.  The  owner 
or  operator  shall  comply  with  this 
section  no  later  than  the 
implementation  date  specified  in 

§  65.1(0  of  subpart  A  of  this  part. 

(b)  Leak  detection  (1)  Monitoring 
method.  Pumps,  valves,  connectora.  and 
agitatore  in  heavy  liquid  service; 
pressure  relief  devices  in  fight  Uquid  or 
heavy  liqmd  service;  and 
instrumentation  systems  shall  be 
mcmitored  within  5  calendar  days  by  the 
method  specified  in  §65.104  (b).  (c). 
and  (e)  if  evidence  of  a  potential  leak  to 
the  atmosphere  is  foimd  by  visual, 
audible,  olfactory,  or  any  other 
detection  method,  imless  the  potential 
leak  is  repaired  as  required  in  paragraph 
(c)  of  this  section. 

(2)  Instrument  reading  that  defines  a 
leak.  If  an  instrumoit  reading  of  10,000 
parts  per  million  or  greater  fw  agitatora. 
5.000  parts  per  million  or  greater  for 
piunps  handling  polymerizing 
monomere.  2,000  parts  per  milUon  or 
greater  for  pumps  in  food/medical 
service,  1,000  parts  per  million  or 
greater  for  all  other  piunps.  or  500  parts 
par  million  or  greater  for  valves, 
connectora.  instrumentation  systems, 
and  pressure  relief  devices  is  measured 
pursuant  to  paragr^h  (b)(1)  of  this 
section,  a  leak  is  detected  and  it  shall  be 
repaired  pursuant  to  §65.105.  as 
applicable. 

(c)  Leak  Repair.  For  equipmoit 
identified  in  paragraph  (b)  of  this 
section  that  is  not  monitored  by  the 
method  specified  in  §  65.104(b). 
repaired  shall  mean  that  the  visual, 
audible,  olfactory,  or  other  indications 
of  a  leak  to  the  atmosphere  have  been 
eliminated;  that  no  bubbles  are  observed 
at  potential  leak  sites  during  a  leak 
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check  using  soap  solution;  or  that  the 
system  will  hold  a  test  pressure. 

f  66.111    Standvito:  PrMwira  r«ll«f 
devlc»»  In  g— /wapof  — fvte*. 

(a)  Compliance  schedule.  The  owner 
or  operator  shall  comply  with  this 
section  no  later  than  the 
implementation  date  specified  in 

§  65.1(f)  of  subpart  A  of  this  part. 

(b)  Compliance  standard.  Except 
during  pressure  releases  as  provided  for 
in  paragraph  (c)  of  this  section,  each 
pressure  relief  device  in  gas/vapor 
service  shall  be  operated  with  an 
instrument  reading  of  less  than  500 
parts  per  million  as  measured  by  the 
method  specified  in  §  65.104(b),  (c),  and 
(e). 

(c)  Pressute  relief  requirements.  (1) 
After  each  pressure  release,  the  pressure 
reUef  device  shall  be  returned  to  a 
condition  indicated  by  an  instrument 
reading  of  less  than  500  parts  per 
million,  as  soon  as  practical,  but  no  later 
than  5  calendar  days  after  each  pressure 
release  except  as  provided  in 

§  65.105(d). 

(2)  The  pressure  relief  device  shall  be 
monitored  no  later  than  5  calendar  days 
after  the  pressure  release  and  being 
returned  to  regulated  material  service  to 
confirm  the  condition  indicated  by  an 
instrument  reading  of  less  than  500 
parts  per  million  as  measured  by  the 
method  specified  in  §  65.104(b),  (c).  and 
(e). 

(3)  The  owner  or  operator  shall  record 
the  dates  and  results  of  the  monitoring 
required  by  paragraph  (c)(2)  of  this 
section  following  a  pressure  release 
including  maximum  instrument  reading 
measured  during  the  monitoring  and  the 
background  level  measured  if  the 
instnmient  reading  is  adjusted  for 
background. 

(d)  Pressure  relief  devices  routed  to  a 
process  or  fuel  gas  system  or  equipped 
with  a  closed  vent  system  and  control 
device.  Any  pressure  relief  device  that 
is  routed  to  a  process  or  fuel  gas  system 
or  equipped  with  a  closed  vent  system 
capable  of  capturing  and  transporting 
leakage  from  the  pressure  relief  device 
to  a  control  device  meeting  the 
requirements  of  either  §§65.115  or 
65.102(b)  is  exempt  from  the 
requirements  of  paragraphs  (b)  and  (c)  of 
this  section. 

(e)  Rupture  disk  exemption.  Any 
pressure  relief  device  that  is  equipped 
with  a  rupture  disk  upstream  of  the 
pressure  relief  device  is  exempt  &t>m 
the  requirements  of  paragraphs  (b)  and 
(c)  of  this  section  provided  the  owner  or 
operator  installs  a  replacement  rupture 
disk  upstream  of  the  pressure  relief 
device  as  soon  as  practical  after  each 
pressure  release,  but  no  later  than  5 


release 


calendar  days  after  each  pressure 
except  as  provided  in  $65.10S(d), 

f6S.112    Stanctanta:  ComprMsors. 

(a)  Compliance  schedule.  The  owner 
or  operator  shall  comply  with  this 
section  no  later  than  the 
implementation  date  specified  in 

§  65.1(f)  of  subpart  A  of  this  part. 

(b)  Seal  system  standard.  Each 
compressor  shall  be  equipped  with  a 
seal  system  that  includes  a  barrier  fluid 
system  and  that  prevents  leakage  of 
process  fluid  to  the  atmosphere  except 
as  provided  in  §  65.102(b)  and 
paragraphs  (e)  and  (f)  of  this  section. 
Each  compressor  seal  system  shall  meet 
the  applicable  requirements  specified  in 
paragraph  (b)(1),  (b)(2).  or  (b)(3)  of  this 
section. 

(1)  Operated  with  the  barrier  fluid  at 
a  pressure  that  is  greater  than  the 
compressor  stuffing  box  pressure  at  all 
times  (except  during  periods  of  start-up, 
shutdown,  or  malfunction);  or 

(2)  Equipped  with  a  barrier  fluid 
system  degassing  reservoir  that  is  routed 
to  a  process  or  fuel  gas  system,  or 
connected  by  a  closed  vent  system  to  a 
control  device  that  meets  the 
requirements  of  §65.115;  or 

(3)  Equipped  with  a  closed-loop 
system  that  purges  the  barrier  fluid 
directly  into  a  process  stream. 

(c)  Barrier  fluid  system.  The  barrier 
fluid  shall  not  be  in  light  liquid  service. 
Each  barrier  fluid  system  shall  be 
equipped  with  a  sensor  that  will  detect 
failure  of  the  seal  system,  barrier  fluid 
system,  or  both.  Each  sensor  shall  be 
observed  daily  or  shall  be  equipped 
with  an  alarm  unless  the  compressor  is 
located  within  the  boundary  of  an 
unmanned  plant  site. 

(d)  Failure  criterion  and  leak 
detection.  (1)  The  owner  or  operator 
shall  determine  based  on  design 
considerations  and  operating  experience 
a  criterion  that  indicates  failure  of  the 
seal  system,  the  barrier  fluid  system,  or 
both.  If  the  sensor  indicates  failure  of 
the  seal  system,  the  barrier  fluid  system, 
or  both  based  on  the  criterion,  a  leak  is 
detected  and  shall  be  repaired  pursuant 
to  §  65.105.  as  applicable. 

(2)  The  owner  or  operator  shall  keep 
records  of  the  design  criteria  and  an 
explanation  of  the  design  criteria,  and 
any  changes  to  these  criteria  and  the 
reasons  for  the  changes. 

(e)  Routed  to  a  process  or  fuel  gas 
system  or  equipped  with  a  closed  vent 
system.  A  compressor  is  exempt  from 
the  requirements  of  paragraphs  (b) 
throug)i  (d)  of  this  section  if  it  is 
equipped  with  a  system  to  capture  and 
transport  leakage  &t>m  the  compressor 
drive  shaft  seal  to  a  process  or  a  fuel  gas 
system  or  to  a  closed  vent  system  that 


captures  and  transports  leakage  from  the 
compressor  to  a  control  device  meeting 
the  requirements  of  §  65.115. 

(f)  Alternative  compressor  standard. 
(1)  Any  compressor  that  is  designated  as 
described  in  §  65.103(e)  shall  operate  at 
all  times  with  an  instrument  reading  of 
less  than  500  parts  per  million  .  A 
compressor  so  designated  is  exempt 
from  the  requirements  of  paragraphs  (b) 
through  (d)  of  this  section  if  the 
compressor  is  demonstrated  initially 
upon  designation,  annually,  and  at  other 
times  requested  by  the  Administrator  to 
be  operating  with  an  instrument  reading 
of  less  than  500  parts  per  million  as 
measured  by  the  method  specified  in 
§  65.104(b),  (c).  and  (e).  A  compressor 
may  not  be  designated  or  operated  as 
having  an  instrument  reading  of  less 
than  500  parts  per  million  as  described 
in  §  65.103(e)  if  the  compressor  has  a 
maximum  instrument  reading  greater 
than  500  parts  per  million. 

(2)  The  owner  or  operator  shall  record 
the  dates  and  results  of  each  compliance 
test  including  the  background  level 
measiu«d  and  the  maximum  instrument 
reading  measured  during  each 
compliance  test. 

166.113    Standanto:  Sampling  connaction 


(a)  Compliance  schedule.  The  owner 
or  operator  shall  comply  with  this 
section  no  later  than  the 
implementation  date  specified  in 

§  65.1(f)  of  subpart  A  of  this  part. 

(b)  Equipment  requirement.  Each 
sampling  connection  system  shall  be 
equipped  with  a  closed-purge,  closed- 
loop,  or  closed  vent  system  except  as 
provided  in  paragraph  (d)  of  this  section 
or  §  65.102(b).  Cases  displaced  during 
filling  of  the  sample  container  are  not 
required  to  be  collected  or  captured. 

(c)  Equipment  design  and  operation. 
Each  closed-purge,  closed-loop,  or 
closed  vent  system  as  required  in 
paragraph  (b)  of  this  section  shall  meet 
the  applicable  requirements  specified  in 
paragraphs  (c)(1)  through  (c)(5)  of  this 
section. 

(1)  The  system  shall  return  the  purged 
process  fluid  directly  to  a  process  line 
or  to  a  fuel  gas  system;  or 

(2)  Collect  and  recycle  the  purged 
process  fluid  to  a  process;  or 

(3)  Be  designed  and  operated  to 
capture  and  transport  all  the  purged 
process  fluid  to  a  control  device  that 
meets  the  requirements  of  §  65.115;  or 

(4)  Collect,  store,  and  transport  the 
purged  process  fluid  to  a  system  or 
facility  identified  in  paragraph  (c)(4)(i). 
(c)(4)(ii).  or  (c)(4)(iii)  of  this  section. 

(i)  A  waste  management  unit  as 
defined  in  40  CFR  63.111  of  subpart  G. 
if  the  waste  management  unit  is 
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complying  with  the  provisions  of  40 
CFR  part  63.  subpart  G,  applicable  to 
Group  1  wastewater  streams.  For 
sources  referenced  to  this  part  from  40 
CFR  part  63.  subpart  H.  and  if  the 
purged  process  fluid  does  not  contain 
any  organic  HAP  listed  in  table  9  of  40 
CFR  part  63.  subpart  G.  the  waste 
management  unit  need  not  be  subject  to 
and  operated  in  compliance  with  the 
requirements  of  40  Q=R  part  63.  subpart 
G,  applicable  to  Group  1  wastewater 
steams  provided  the  fiacility  has  a 
National  Pollution  Discharge 
Elimination  System  (NFDES)  permit  or 
sends  the  wastewater  to  an  NPDES- 
permitted  facility. 

(ii)  A  treatment,  storage,  or  disposal 
facility  subject  to  regulation  under  40 
CFR  parts  262,  264,  265,  or  266;  or 

(iii)  A  facility  permitted,  licensed,  or 
registered  by  a  State  to  manage 
municipal  or  industrial  solid  waste,  if 
the  process  fluids  are  not  hazardous 
waste  as  defined  in  40  CFR  part  261. 

(5)  Containers  that  are  part  of  a 
closed-purge  system  must  be  covered  or 
closed  when  not  being  filled  or  emptied. 

(d)  In-situ  sampling  systems.  In-situ 
sampling  systems  and  sampling  systems 
without  purges  are  exempt  irom  the 
requirements  of  paragraphs  (b)  and  (c)  of 
this  section. 

166.114   StandvdacOpen-andadvalveaor 


emergency  shutdown  system  that  are 
designed  to  open  automatically  in  the 
event  of  a  process  upset  are  exempt 
from  the  requirements  of  paragraph  (b) 
of  this  section. 

(d)  Polymerizing  materials  exemption. 
Open-ended  valves  or  lines  containing 
materials  that  would  autocatalytically 
polymerize  or  would  present  an 
explosion,  serious  over  presstue.  or 
other  safety  hazard  if  capped  or 
equipped  with  a  double  block  and  bleed 
system  as  specified  in  paragraph  (b)  of 
this  section  are  exempt  from  the 
requirements  of  paragraph  (b)  of  this 
section. 


(a)  Compliance  schedule.  The  owner 
or  operator  shall  comply  with  this 
section  no  later  than  the 
implementation  date  specified  in 

§  65.1(f)  of  subpart  A  of  this  part. 

(b)  Equipment  and  operational 
requirements.  (1)  Each  open-ended 
valve  or  line  shall  be  equipped  with  a 
cap,  blind  flange,  plug,  or  a  second 
valve  except  as  provided  in  §  65.102(b) 
and  paragraphs  (c)  and  (d)  of  this 
section.  The  cap,  blind  flange,  plug,  or 
second  valve  shall  seal  the  open  end  at 
all  times  except  during  operations 
requiring  process  fluid  flow  through  the 
open-ended  valve  or  line,  or  during 
maintenance.  The  operational 
provisions  of  paragraphs  (b)(2)  and 
(b)(3)  of  this  section  also  apply. 

(2)  Each  open-ended  valve  or  line 
equipped  with  a  second  valve  shall  be 
operated  in  a  manner  such  that  the 
valve  on  the  process  fluid  end  is  closed 
before  the  second  valve  is  closed. 

(3)  When  a  double  block  and  bleed 
system  is  being  used,  the  bleed  valve  or 
l^e  may  remain  open  during  operations 
that  require  venting  the  line  betMreen  the 
block  valves  but  shall  comply  with 
paragraph  (b)(1)  of  this  section  at  all 
other  times. 

(c)  Emergency  shutdown  exemption. 
Open-ended  valves  or  lines  in  an 


§66.115 

and  control  devloee;  orenileeions  roirtid  to 

afiMl  aaaatialmi  or  Dfooaaa. 

(a)  Compliance  schedule.  The  owner 
or  operator  shall  comply  with  this 
section  no  later  than  the 
implementation  date  specified  in 

§  65.1(f)  of  subpart  A  of  this  part. 

(b)  Compliance  standard.  (1)  Owners 
or  operators  of  closed  vent  systems  and 
nonflare  control  devices  used  to  comply 
with  provisions  of  this  subpart  shall 
design  and  operate  the  closed  vent 
systems  and  nonflare  control  devices  to 
reduce  emissions  of  regulated  material 
with  an  efficiency  of  95  percent  or 
greater  or  to  reduce  emissions  of 
regulated  material  to  a  concentration  of 
20  parts  per  million  by  volume  or,  for 
an  enclosed  combustion  device,  to 
provide  a  minimum  residence  time  of 
0.50  second  at  a  minimum  of  760  "C 
(1400  "F).  Owners  and  operators  of 
closed  vent  systems  and  nonflare 
control  devices  used  to  comply  with 
this  part  shall  comply  with  the 
provisions  of  §  65.142(d)  of  subpart  G  of 
this  part,  except  as  provided  in 

§  65.102(b).  Note  that  this  includes  the 
startup,  shutdown,  and  malfunction 
plan  specified  in  §  65.6. 

(2)  Ownere  or  operators  of  closed  vent 
systems  and  flares  used  to  comply  with 
the  provisions  of  this  subpart  shall 
design  and  operate  the  flare  as  specified 
in  §  65.142(d)  of  subpart  G  of  this  part, 
except  as  provided  in  §  65.102(b).  Note 
that  this  includes  the  startup,  shutdown, 
and  malfunction  plan  specified  in 
§65.6. 

(3)  Owners  or  operators  routing 
emissions  from  equipment  leaks  to  a 
fuel  gas  system  or  process  shall  comply 
with  the  provisions  of  §  65.142(d)  of 
subpart  G  of  this  part,  except  as 
provided  in  §  65.102(b). 

{66.116   QuamylmprovanMnt  program  for 
pumpa. 

(a)  Criteria.  If,  on  a  6-month  rolling 
average,  at  least  the  greater  of  either  10 
percent  of  the  pumps  in  a  process  tmit 


(or  plant  site)  or  three  pumps  in  a 
process  unit  (or  plant  site)  leak,  the 
owner  or  operator  shall  comply  with  the 
requirements  specified  in  paragraphs 
(a)(1)  and  (a)(2)  of  this  section. 

(1)  Pumps  that  are  in  food/medical 
service  or  in  polymerizing  monomer 
service  shall  comply  with  all 
requirements  except  for  those  specified 
in  paragraph  (d)(8)  of  this  section. 

(2)  Pumps  that  are  not  in  food/ 
medical  or  polymerizing  monomer 
service  shall  ccunply  with  all 
requirements  of  this  section. 

(b)  Exiting  the  QiP.  The  owner  or 
operator  shall  ccHnply  with  the 
requirements  of  this  section  until  the 
number  of  leaking  pumps  is  less  than 
the  greater  of  either  10  percent  of  the 
pumps  or  three  piunps  calculated  as  a 
6-month  rolling  average  in  the  process 
unit  (or  plant  site).  Once  the 
performance  level  is  achieved,  the 
owner  or  operator  shall  comply  with  the 
requirements  in  §65.107. 

(c)  Resumption  of  QfP.  If  in  a 
subsequent  monitoring  period,  the 
process  unit  (or  plant  site)  has  greater 
than  10  percent  of  the  pumps  leaking  at 
three  pumps  leaking  (onlculated  as  a  6- 
month  rolling  average),  the  owner  or 
operator  shall  resimie  die  quality 
improvement  program  starting  at 
performance  trials. 

(d)  QP*  requirements.  The  quality 
improvement  program  shall  meet  the 
requirements  specified  in  paragraphs 
(d)(1)  through  (d)(8)  of  this  section. 

(1)  The  owner  or  operator  shall 
comply  with  the  requirements  in 
$65,107. 

(2)  Data  collection.  The  owner  or 
operator  shall  collect  the  data  specified 
in  paragraphs  (d)(2)(i)  through  (d)(2)(v) 
of  this  sectimi  and  maintain  records  for 
each  pump  in  eadi  process  unit  (or 
plant  site)  subject  to  the  quality 
improvement  program.  The  data  may  be 
collected  and  the  records  may  be 
maintained  on  a  process  unit  or  plant 
site  basis. 

(i)  Pump  type  (for  example,  piston, 
horizontal  or  vratical  centrifuf^.  gear, 
bellows);  pump  manufacturer  seel  tjrpe 
and  manujfacturer,  pump  design  [far 
example,  external  shaft,  flangad  body); 
materials  of  construction;  if  applicable, 
barrier  fluid  or  packing  material;  and 
year  installed. 

(ii)  Service  charactnistics  of  the 
stream  such  as  dischaige  pressure, 
temperature,  flow  rate,  corrosivity.  and 
annual  operating  hours. 

(iii)  The  maximum  instrument 
readings  observed  in  each  monitoring 
observation  before  repair,  response 
lactor  for  the  stream  if  appropriate, 
instrument  model  number,  and  date  of 
the  observation. 
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(iv)  If  a  leak  is  detected,  the  repair 
methods  used  and  the  instrument 
readings  after  repair. 

(v)  If  the  data  will  be  analyzed  as  part 
of  a  larger  analysis  program  involving 
data  from  other  plants  or  other  types  of 
process  imits.  a  description  of  any 
maintenance  or  quality  assurance 
programs  used  in  the  process  unit  that 
are  intended  to  improve  emission 
performance. 

(3)  The  owner  or  opwrator  shall 
continue  to  collect  data  on  the  pumps 
as  long  as  the  process  imit  (or  plant  site) 
remains  in  the  quality  improvement 
program. 

(4)  Pump  or  pump  seed  inspection. 
The  owner  or  operator  shall  inspect  all 
pumps  or  pump  seals  that  exhibited 
frequent  seal  failures  and  were  removed 
bom  the  process  unit  due  to  leaks.  The 
inspection  shall  determine  the  probable 
cause  of  the  pump  seal  failure  or  of  the 
pump  leak  and  shall  include 
recommendations,  as  appropriate,  for 
design  changes  or  changes  in 
specifications  to  reduce  leak  potential. 

(5)  Data  analysis,  (i)  The  owner  or 
operator  shall  analyze  the  data  collected 
to  comply  with  the  requirements  of 
paragraph  (d)(2)  of  this  section  to 
determine  the  services,  operating  or 
maintenance  practices,  and  pump  or 
pump  seal  designs  or  technologies  that 
have  poorer  than  average  emission 
performance  and  those  that  have  better 
than  average  emission  performance.  The 
analysis  shall  determine  if  specific 
trouble  areas  can  be  identified  on  the 
basis  of  service,  operating  conditions  or 
maintenance  practices,  equipment 
design,  or  other  process-specific  factors. 

(ii)  The  analysis  shall  also  be  used  to 
determine  if  there  are  superior 
performing  pump  or  pump  seal 
technologies  that  are  applicable  to  the 
service(s),  operating  conditions,  or 
pump  or  pump  seal  designs  associated 
with  poorer  than  average  emission 
performance.  A  superior  performing 
pump  or  piunp  seal  technology  is  one 
with  a  leak  frequency  of  less  than  10 
percent  for  specific  applications  in  the 
process  unit  or  plant  site.  A  candidate 
superior  performing  pump  or  pump  seal 
technology  is  one  demonstrated  or 
reported  in  the  available  literature  or 
through  a  group  study  as  having  low 
emission  performance  and  as  being 
capable  of  achieving  less  than  10 
{>ercent  leaking  pumps  in  the  process 
unit  (or  plant  site). 

(iii)  The  analysis  shall  include 
consideration  of  the  information 
specified  in  paragraphs  (d)(5)(iii)(A) 
through  (d)(5)(iii)(C)  of  this  section. 

(A)  The  data  obtained  from  the 
inspections  of  pumps  and  pump  seals 


removed  from  the  process  unit  due  to 
leaks; 

(B)  Information  frtim  the  available 
Uteratiue  and  from  the  experience  of 
other  plant  sites  that  will  identify  pump 
designs  or  technologies  and  operating 
conditions  associated  with  low  emission 
performance  for  specific  services;  and 

(C)  Information  on  limitations  on  the 
service  conditions  for  the  spump  seal 
technology  operating  conditions  as  well 
as  information  on  maintenance 
procedures  to  ensure  continued  low 
emission  performance. 

(iv)  The  data  analysis  may  be 
conducted  through  an  inter-  or 
intracompany  program  (or  through  some 
combination  of  the  two  approaches)  and 
may  be  for  a  single  process  imit.  a  plant 
site,  a  company,  or  a  group  of  process 
units. 

(v)  The  first  analysis  of  the  data  shall 
be  completed  no  later  than  18  months 
after  the  start  of  the  quality 
improvement  program.  The  first 
analysis  shall  be  performed  using  data 
collected  for  a  minimum  of  6  months. 
An  analysis  of  the  data  shall  be  done 
each  year  the  process  unit  is  in  the 
quality  improvement  program. 

(6)  Trial  evaluation  proffxun.  A  trial 
evaluation  program  shall  be  conducted 
at  each  plant  site  for  which  the  data 
analysis  does  not  identify  use  of 
superior  performing  pump  seal 
technology  or  pumps  that  can  be 
applied  to  the  areas  identified  as  having 
poorer  than  average  performance  except 
as  provided  in  paragraph  (d)(6)(v)  of  this 
section.  The  trial  program  shall  be  used 
to  evaluate  the  feasibility  of  using  in  the 
process  unit  (or  plant  site)  the  pump 
designs  or  seal  technologies,  and 
operating  and  maintenance  practices 
that  have  been  identified  by  others  as 
having  low  emission  performance. 

(i)  Tne  trial  evaluation  program  shall 
include  on-line  trials  of  pump  seal 
technologies  or  pump  designs  and 
operating  and  maintenance  practices 
that  have  been  identified  in  the 
available  literature  or  in  analysis  by 
others  as  having  the  ability  to  perform 
with  leak  rates  below  10  percent  in 
similar  services,  as  having  low 
probability  of  failure,  or  as  having  no 
external  actuating  mechanism  in  contact 
with  the  process  fluid.  If  any  of  the 
candidate  superior  performing  pump 
seal  technologies  or  pumps  is  not 
included  in  the  performance  trials,  the 
reasons  for  rejecting  specific 
technologies  from  consideration  shall  be 
documented  as  required  in  paragraph 
(e)(3)(ii)  of  this  section. 

(ii)  The  number  of  pump  seal 
technologies  or  pumps  in  the  trial 
evaluation  program  shall  be  the  lesser  of 
1  percent  or  two  pumps  for  programs 


involving  single  process  luilts  and  the 
lesser  of  1  percent  or  five  pumps  for 
programs  involving  a  plant  site  or 
groups  of  process  units.  The  minimum 
number  of  pumps  or  pump  seal 
technologies  in  a  trial  program  shall  be 
one- 

(iii)  The  trial  evaluation  program  shall 
specify  and  include  documentation  of 
the  information  specified  in  paragraphs 
(d)(6)(iii)(A)  through  (d)(6)(iii)(D)  of  this 
section. 

(A)  The  candidate  superior 
performing  pump  seal  designs  or 
technologies  to  be  evaluated,  the  stages 
for  evaluating  the  identified  candidate 
pump  designs  or  pump  seal 
technologies,  includii^  the  time  period 
necessary  to  test  the  applicability; 

(B)  The  frequency  of  monitoring  or 
inspection  of  the  equipment; 

(C)  The  range  of  operating  conditions 
over  which  the  component  will  be 
evaluated;  and 

(D)  Conclusions  regarding  the 
emission  performance  and  the 
appropriate  operating  conditions  and 
services  for  the  trial  pump  seal 
technologies  or  pumps. 

(iv)  The  performance  trials  shall 
initially  be  conducted  at  least  for  a  6- 
month  period  beginning  not  later  than 
18  months  after  the  start  of  the  quality 
improvement  program.  No  later  than  24 
months  after  the  start  of  the  quality 
improvement  program,  the  owner  or 
operator  shall  have  identified  pump  seal 
technologies  or  pump  designs  that 
combined  with  appropriate  process, 
operating,  and  maintenance  practices 
operate  with  low  emission  performance 
for  specific  applications  in  the  process 
unit.  The  owner  or  operator  shall 
continue  to  conduct  performance  trials 
as  long  as  no  superior  performing  design 
or  technology  has  been  identified  except 
as  provided  in  paragraph  (d)(6)(vi)  of 
this  section.  The  initial  list  of  superior 
emission  performance  pump  designs  or 
pump  seal  technologies  shall  be 
amended  in  the  future,  as  appropriate, 
as  additional  information  and 
experience  are  obtained. 

(v)  Any  plant  site  with  fewer  than  400 
valves  and  owned  by  a  corporation  with 
fewer  than  100  employees  shall  be 
exempt  train  trial  evaluations  of  pump 
seals  or  pump  designs.  Plant  sites 
exempt  trom  the  trial  evaluations  of 
pumps  shall  begin  the  pump  seal  or 
pump  replacement  program  at  the  start 
of  the  fourth  year  of  the  quality 
improvement  program. 

(vi)  An  owner  or  operator  who  has 
conducted  performance  trials  on  all 
alternative  superior  emission 
performance  technologies  suitable  for 
the  required  applications  in  the  process 
unit  may  stop  conducting  performance 
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trials  provided  that  a  superior 
performing  design  or  technology  has 
been  demonstrated  or  there  are  no 
technically  feasible  alternative  superior 
technologies  remaining.  The  owner  or 
operator  shall  prepare  an  engineering 
evaluation  documenting  the  physical, 
chemical,  or  engineering  basis  for  the 
judgment  that  the  superior  emission 
performance  technology  is  technically 
infeasible  or  demonstrating  that  it 
would  not  reduce  emissions. 

(7)  Quality  assurance  program.  Each 
owner  or  operator  shall  prepare  and 
implement  a  pmnp  quality  assurance 
program  that  details  purchasing 
specifications  and  maintenance 
procedures  for  all  pumps  and  pump 
seals  in  the  process  unit.  The  quality 
assurance  program  may  establish  any 
number  of  categories,  or  classes,  of 
pumps  as  needed  to  distinguish  among 
operating  conditions  and  services 
associated  with  poorer  than  average 
emission  performance  as  well  as  those 
associated  with  better  than  average 
emission  performance.  The  quahty 
assiu'ance  program  shall  be  developed 
considering  the  findings  of  the  data 
analysis  required  under  paragraph  (d)(5) 
of  this  section,  if  applict^le,  the 
findings  of  the  trial  evaluation  required 
in  paragraph  (d)(6)  of  this  section,  and 
the  operating  conditions  in  the  process 
unit.  The  quality  assurance  program 
shall  be  updated  each  year  as  long  as  the 
process  unit  has  the  greater  of  either  10 
percent  or  more  leaking  pumps  or  has 
three  leaking  pumps. 

(i)  The  quality  assurance  program 
shall  meet  the  requirements  specified  in 
paragraphs  (d)(7)(i)(A)  through 
(d)(7)(i)(D)  of  this  section. 

(A)  Establish  minimum  design 
standards  for  each  category  of  pumps  or 
pump  seal  technology.  The  design 
standards  shall  specify  known  critical 
parameters  such  as  tolerance, 
manufacturer,  materials  of  construction, 
previous  usage,  or  other  applicable 
identified  critical  parameters; 

(B)  Require  that  all  equipment  orders 
specify  the  design  standard  (or 
minimum  tolerances)  for  the  pump  or 
the  pump  seal; 

(C)  Provide  for  an  audit  procedure  for 
quality  control  of  purchased  equipment 
to  ensure  conformance  with  purchase 
specifications.  The  audit  program  may 
be  conducted  by  the  owner  or  operator 
of  the  plant  site  or  process  unit  or  by  a 
designated  representative;  and 

P)  Detail  off-line  pump  maintenance 
and  repair  procedures.  These 
procedures  shall  include  provisions  to 
ensure  that  rebuilt  or  refurbished  pumps 
and  piunp  seals  will  meet  the  design 
specifications  for  the  pump  category 


and  will  operate  so  that  emissions  are 
minimized. 

(ii)  The  quality  assurance  program 
shall  be  estabUshed  no  later  than  the 
start  of  the  third  year  of  the  quality 
improvement  program  for  plant  sites 
with  400  or  more  valves  or  100  or  more 
employees,  and  no  later  than  the  start  of 
the  fourth  year  of  the  quality 
improvement  program  for  plant  sites 
ytith  less  than  400  valves  and  less  than 
100  employees. 

(8)  Pump  or  pump  seal  replacement. 
Beginning  at  the  start  of  the  third  year 
of  the  quality  improvement  program  for 
plant  sites  with  400  or  more  valves  or 
100  or  more  employees  and  at  the  start 
of  the  fourth  year  of  the  quality 
improvement  program  for  plant  sites 
with  less  than  400  valves  and  less  than 
100  employees,  the  owner  or  operator 
shall  replace  as  described  in  paragraphs 
(d)(8)(i)  and  (d)(8)(ii)  of  this  section  the 
pumps  or  pump  seals  that  are  not 
superior  emission  performance 
technology  with  pumps  or  pump  seals 
that  have  been  identified  as  superior 
emission  performance  technology  and 
that  comply  with  the  quality  assurance 
standards  for  the  pump  category. 
Superior  emission  performance 
technology  is  that  category  or  design  of 
pumps  or  pump  seals  with  emission 
performance  that  when  combined  with 
appropriate  process,  operating,  and 
maintenance  practices  will  result  in  less 
than  10  percent  leaking  pumps  for 
specific  applications  in  the  process  unit 
or  plant  site.  Superior  emission 
performance  teciuiology  includes 
material  or  design  changes  to  the 
existing  pump,  pump  seal,  seal  support 
system,  installation  of  multiple 
mechanical  seals  or  equivalent,  or  pump 
replacement. 

(i)  Piunps  or  pump  seals  shall  be 
replaced  at  the  rate  of  20  percent  per 
year  based  on  the  total  number  of 
pumps  in  Ught  liquid  service.  The 
calculated  value  shall  be  rounded  to  the 
nearest  nonzero  integer  value.  The 
minimum  number  of  pumps  or  pump 
seals  shall  be  one.  Pump  replacement 
shall  continue  until  all  pumps  subject  to 
the  requirements  of  §  85.107  are  pumps 
determined  to  be  superior  performance 
technology. 

(ii)  The  owner  or  operator  may  delay 
replacement  of  pump  seals  or  pumps 
with  superior  technology  until  the  next 
planned  process  imit  shutdown 
provided  the  number  of  pump  seals  and 
pumps  replaced  is  equivalent  to  the  20 
percent  or  greater  annual  replacement 
rate. 

(iii)  The  pumps  shall  be  maintained 
as  specified  in  the  quality  assurance 
program.     , 


(e)  QfP  recordkeeping.  In  additicm  to 
the  records  required  by  paragraph  (d)(2) 
of  this  section,  the  owner  or  operator 
shall  maintain  records  for  the  period  of 
the  qualify  improvement  program  for 
the  process  unit  as  sptecified  in 
paragraphs  (e)(1)  through  (e)(6)  of  this 
section. 

(1)  When  using  a  pump  qualify 
improvement  program  as  specified  in 
this  section,  record  the  informaticm 
specified  in  paragraphs  (e)(lKi)  through 
(e)(l)(iii)  of  this  section. 

(i)  The  rolling  average  percent  leaking 
pumps. 

(ii)  Documentation  of  all  inspections 
conducted  under  the  requirements  of 
paragraph  (d)(4)  of  this  section  and  any 
recommendations  for  design  or 
specification  changes  to  reduce  leak 
frequency. 

(iii)  The  beginning  and  ending  dates 
while  meeting  the  requirements  of 
paragraph  (d)  of  this  section. 

(2)  If  a  leak  is  not  repaired  within  15 
calendar  days  after  discovery  of  the 
leak,  the  reason  for  the  delay  and  the 
expected  date  of  successful  repair. 

(3)  Records  of  all  analyses  required  in 
fMragraph  (d)  of  this  section.  The 
records  will  include  the  information 
specified  in  paragraphs  (e)(3)(i)  through 
(e)(3)(iv)  of  this  section. 

(i)  A  list  identifying  areas  associated 
with  poorer  than  average  performance 
and  the  associated  service 
characteristics  of  the  stream,  the 
operating  conditions,  and  the 
maintenance  practices. 

(ii)  The  reasons  for  rejecting  specific 
candidate  superior  emission  performing 
pump  technology  frx>m  performance 
trials. 

(iii)  The  list  of  candidate  superior 
emission  performing  valve  or  pump 
technologies  and  documentaticHi  of  the 
performance  trial  program  items 
required  under  paragraph  (d)(6)(iii)  of 
this  section. 

(iv)  The  beginning  date  and  diu^tion 
of  performance  trials  of  each  candidate 
superior  emission  performing 
technology. 

(4)  All  records  documenting  the 
quahfy  assurance  program  for  pumps  as 
specified  in  ptaragraph  (d)(7)  of  this 
section,  including  records  indicating 
that  all  pumps  replaced  or  modified 
during  the  period  of  the  qualify 
improvement  program  are  in 
compliance  with  the  qualify  assurance. 

(5)  Records  documenting  compliance 
with  the  20  percent  or  greater  annual 
replacement  rate  for  pumps  as  specified 
in  paragraph  (d)(8)  of  this  section. 

(6)  Iiiformation  and  data  to  show  the 
corporaticm  has  fewer  than  100 
employees,  including  onployees    . 
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providing  professional  and  technical 
contracted  services. 

960.117    Allanielive  niaene Of enNesioi) 
NiiiilMlon:  Belcli  1 


(a)  Genera]  requirement.  As  an 
alternative  to  complying  with  the 
reqxiirements  of  §§  65. 106  through 
65.114  and  65.116,  an  owner  or  operator 
of  a  batch  process  that  operates  in 
regulated  material  service  during  the 
calendar  year  may  comply  with  one  of 
the  standards  specified  in  paragraphs  (b) 
and  (c)  of  this  section,  or  the  owner  or 
operator  may  petition  for  approval  of  an 
alternative  standard  under  the 
provisions  of  §  65.102(b).  The 
alternative  standards  of  this  section 
provide  the  options  of  pressiue  testing 
or  monitoring  the  equipment  for  leaks. 
The  owner  or  operator  may  switch 
among  the  alternatives  provided  the 
change  is  documented  as  specified  in 
paragraph  (b)(7)  of  this  section. 

(b)  Pressure  testing  of  the  batch 
equipment.  The  following  requirements 
shall  be  met  if  an  owner  or  operator 
elects  to  use  pressure  testing  of  batch 
product-process  equipment  to 
demonstrate  compliance  with  this 
subpart. 

(1)  Reconfiguration.  Each  time 
equipment  is  reconfigured  for 
production  of  a  different  product  or 
intermediate,  the  batch  product-process 
equipment  train  shall  be  pressure-tested 
for  leaks  before  regulated  material  is 
first  fed  to  the  equipment  and  the 
equipment  is  placed  in  regulated 
material  service. 

(i)  When  the  batch  product-process 
equipment  train  is  reconfigured  to 
produce  a  different  product,  pressure 
testing  is  required  only  for  the  new  or 
disturbed  equipment. 

(ii)  Each  batch  product-process  that 
operates  in  regulated  material  service 
during  a  calendar  year  shall  be  pressure- 
tested  at  least  once  during  that  calendar 
year. 

(iii)  Pressure  testing  is  not  required 
for  routine  seal  breaks,  such  as  changing 
hoses  or  filters,  that  are  not  part  of  the 
reconfiguratirai  to  produce  a  different 
product  or  intermediate. 

(2)  Testing  procedures.  The  batch 
product-process  equipment  shall  be 
tested  either  using  the  procedures 
specified  in  paragraph  (b)(5)  of  this 
section  for  pressure  vacuum  loss  or  with 
a  liquid  using  the  procedures  specified 
in  paragraph  (b)(6)  of  this  section. 

(3)  Leak  detection,  (i)  For  pressure  or 
vacuum  tests  using  a  gas,  a  leak  is 
detected  if  the  rate  of  change  in  pressure 
is  greater  than  6.9  kilopascals  (1  pound 
l>er  square  inch  gauge)  in  1  hour  or  if 
there  is  visible,  audible,  or  olfiictory 
evidence  of  fluid  loss. 


(ii)  For  pressure  tests  using  a  liquid, 
a  leak  is  detected  if  there  are  indications 
of  liquids  dripping  or  if  there  is  other 
evidence  of  fluid  loss. 

(4)  Leolc  repair,  (i)  If  a  leak  is  detected, 
it  shall  be  repaired  and  the  batch 
product-process  equipment  shall  be 
retested  before  startup  of  the  process. 

(ii)  If  a  batch  product-process  Calls  the 
retest  or  the  second  of  two  consecutive 
pressure  tests,  it  shall  be  repaired  as 
soon  as  practical  but  not  later  than  30 
calendar  days  after  the  second  pressure 
test  except  as  specified  in  paragraph  (e) 
of  this  section. 

(5)  Gas  pressure  test  procedure  for 
pressure  or  vacuum  loss.  The 
procedures  specified  in  paragraphs 
(b)(5)(i)  through  (b)(5)(v)  of  this  section 
shall  be  used  to  pressure  test  batch 
product-process  equipment  for  pressure 
or  vacuum  loss  to  demonstrate 
compliance  with  the  requirements  of 
paragraph  (b)(3)(i)  of  this  section. 

(i)  The  batch  product-process 
equipment  train  shall  be  pressiuized 
with  a  gas  to  a  pressure  less  than  the  set 
pressiire  of  any  safety  relief  devices  or 
valves  or  to  a  pressure  slightly  above  the 
operating  pressure  of  the  equipment,  or 
alternatively  the  equipment  shall  be 
placed  under  a  vacuum. 

(ii)  Once  the  test  pressure  is  obtained, 
the  gas  source  or  vacuum  source  shall 
be  shut  off. 

(iii)  The  test  shall  continue  for  not 
less  than  15  minutes  unless  it  can  be 
determined  in  a  shorter  period  of  time 
that  the  allowable  rate  of  pressure  drop 
or  of  pressure  rise  was  exceeded.  The 
pressure  in  the  batch  product-process 
equipment  shall  be  measured  after  the 
gas  or  vacuum  source  is  shut  off  and  at 
the  end  of  the  test  period.  The  rate  of 
change  in  pressiu«  in  the  batch  product- 
process  equipment  shall  be  calculated 
using  the  following  equation: 
A(P/t)=(|P,-PiJ)/(tf-tJ    (117-1) 
Where: 

A(P/t)=Change  in  pressiue,  pounds  per 

square  inch  gauge/hr. 
PfsFinal  pressure,  pounds  per  square 

inch  gauge. 
Pi=Initial  pressure,  pounds  per  square 

inch  gauge. 
tr-ti=Elapsea  time,  hours. 

(iv)  The  pressure  shall  be  measured 
using  a  pressure  measurement  device 
(gauge,  manometer,  or  equivalent)  that 
has  a  precision  of  t2.5  millimeters 
mercury  (0.10  inch  of  mercury)  in  the 
range  of  test  pressure  and  is  capable  of 
measuring  pressures  up  to  the  relief  set 
pressure  of  the  pressure  relief  device.  If 
such  a  pressure  measurement  device  is 
not  reasonably  available,  the  owner  or 
operator  shall  use  a  pressure 
measurement  device  with  a  precision  of 


at  least  ±10  percent  of  the  test  pressure 
of  the  equipment  and  shall  extend  the 
duration  of  the  test  for  the  time 
necessary  to  detect  a  pressure  loss  or 
rise  that  equals  a  rate  of  1  pound  per 
sqiiare  inch  gauge  per  hour  (7 
kilopascals  per  hour). 

(v)  An  alternative  procedure  may  be 
used  for  leak  testing  the  equipment  if 
the  owner  or  operator  demonstrates  the 
alternative  procedure  is  capable  of 
detecting  a  pressure  loss  or  rise. 

(6)  Pressure  test  procedure  using  test 
liquid.  The  procedures  specified  in 
pvagraphs  (b)(6)(i)  throu^  (b)(g)(iv)  of 
this  section  shaU  be  used  to  pressiire 
test  batch  product-process  equipment 
using  a  liquid  to  demonstrate 
compliance  with  the  requirements  of 
paragraph  (b)(3)(ii)  of  this  section. 

(i)  The  batch  product-process 
equipment  train  or  section  of  the 
equipment  train  shall  be  filled  with  the 
test  liquid  (for  example,  water,  alcohol) 
until  normal  operating  pressure  is 
obtained.  Once  the  equipment  is  filled, 
the  liquid  source  shall  b«  shut  off. 

(ii)  The  test  shall  be  conducted  for  a 
period  of  at  least  60  minutes  unless  it 
can  be  determined  in  a  shorter  period  of 
time  that  the  test  is  a  failure. 

(iii)  Each  seal  in  the  equipment  being 
tested  shall  be  inspected  for  indications 
of  liquid  dripping  or  other  indications 
of  fluid  loss.  If  there  are  any  indications 
of  liquids  dripping  or  of  fluid  loss,  a 
leak  is  detected. 

(iv)  An  alternative  procedure  may  be 
used  for  lecd^  testing  the  equipment  if 
the  owner  or  opmator  demonstrates  the 
alternative  procedure  is  capable  of 
detecting  losses  of  fluid. 

(7)  Pressure  testing  recordkeeping. 
The  owner  or  operator  of  a  batch 
product-process  who  elects  to  pressure 
test  the  batch  product-process 
equipment  train  to  demonstrate 
compliance  with  this  subpart  shall 
maintain  records  of  the  information 
specified  in  paragraphs  (b)(7)(i)  through 
(b)(7)(v)  of  this  section. 

(i)  The  identification  of  each  product 
or  product  code  produced  during  the 
calendar  year.  It  is  not  necessary  to 
identify  individual  items  of  equipment 
in  a  batch  product-process  equipment 
train. 

(ii)  Physical  tagging  of  the  equipment 
to  identify  that  it  is  in  regulated  material 
service  and  8ub)ect  to  the  provisions  of 
this  subpart  is  not  required.  Equipment 
in  a  batch  product-process  subject  to  the 
provisions  of  this  subpart  may  be 
identified  on  a  plant  site  plan,  in  log 
entries,  or  by  other  appropriate 
methods. 

(iii)  The  dates  of  eech  pressure  test 
required  in  paragraph  (b)  of  this  section. 
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the  test  pressure,  and  the  pressure  drop 
observed  during  the  test. 

(iv)  Records  of  any  visible,  audible,  or 
olfactory  evidence  of  fluid  loss. 

(v)  when  a  batch  product-process 
equipment  train  does  not  pass  two 
consecutive  pressure  tests,  the 
information  specified  in  paragraphs 
(b)(7)(v)(A)  through  (b)(7)(v)(E)  of  this 
section  shall  be  recorded  in  a  log  and 
kept  for  2  years. 

(A)  The  date  of  each  pressure  test  and 
the  date  of  each  leak  repair  attempt; 

(B)  Repair  methods  applied  in  each 
attempt  to  repair  the  leak; 

(C)  The  reason  for  the  delay  of  repair; 

(D)  The  expected  date  for  delivery  of 
the  replacement  equipment  and  the 
actual  date  of  delivery  of  the 
replacement  equipment;  and 

(E)  The  date  of  successful  repair- 
(c)  Equipment  monitoring.  Tne 

following  requirements  shall  be  met  if 
an  owner  or  operator  elects  to  monitor 
the  equipment  in  a  batch  process  to 
detect  leaks  by  the  method  specified  in 
§  65.104(b)  to  demonstrate  compliance 
with  this  subpart. 

(1)  The  owner  or  operator  shall 
comply  with  the  requirements  of 
§§65.106  through  65.116  as  modified  by 
paragraphs  (c)(2)  through  (c)(4)  of  this 
section. 

(2)  The  equipment  shall  be  monitored 
for  leaks  by  the  method  specified  in 

§  65.104(b)  when  the  equipment  is  in 
regulated  material  service  or  is  in  use 
with  any  other  detectable  material. 

(3)  The  equipment  shall  be  monitored 
for  leaks  as  specified  in  paragraphs 
(c)(3)(i)  through  (c)(3)(iv)  of  this  section. 

(i)  Each  time  the  equipment  is 
reconfigured  for  the  production  of  a  new 
product,  the  reconfigured  equipment 
shall  be  monitored  for  leaks  within  30 
days  of  startup  of  the  process.  This 
initial  monitoring  of  reconfigured 
equipment  shall  not  be  included  in 
determining  percent  leaking  equipment 
in  the  process  unit. 

(ii)  Connectors  shall  be  monitored  in 
accordance  with  the  requirements  in 
§65.108. 

(iii)  Equipment  other  than  connectors 
shall  be  monitored  at  the  frequencies 
specified  in  table  1  of  this  subpart.  The 
operating  time  shall  be  determined  as 
the  proportion  of  the  year  the  batch 
product-process  that  is  subject  to  the 
provisions  of  this  subpart  is  operating. 

(iv)  The  monitoring  frequencies 
specified  in  paragraph  (c)(3)(iii)  of  this 
section  are  not  requirements  for 
monitoring  at  specific  intervals  and  can 
be  adjusted  to  accommodate  process 
operations.  An  owner  or  operator  may 
monitor  anytime  during  the  specified 
monitoring  period  (for  example,  month, 
quarter,  year),  provided  the  monitoring 


is  conducted  at  a  reasonable  interval 
after  completion  of  the  last  monitorii^ 
campaign.  For  example,  if  the 
equipment  is  not  operating  during  the 
scheduled  monitoring  period,  the 
monitoring  can  be  done  during  the  next 
period  when  the  process  is  operating. 

(4)  If  a  leak  is  detected,  it  snail  be 
repaired  as  soon  as  practical  but  not 
later  than  15  calendar  days  after  it  is 
detected  except  as  provided  in 
paragraph  (e)  of  this  section. 

(d)  Added  equipment  recordkeeping. 
(1)  For  batch  product-process  units  that 
the  owner  or  operator  elects  to  monitor 
as  provided  under  paragraph  (c)  of  this 
section,  the  owner  or  operator  shall 

Erepare  a  list  of  equipment  added  to 
atch  product-process  units  since  the 
last  monitoring  period  required  in 
paragraphs  (c)(3)(ii)  and  (c)(3)(iii)  of  this 
section. 

(2)  Maintain  records  demonstrating 
the  proportion  of  the  time  during  the 
calendar  year  the  equipment  is  in  use  in 
a  batch  process  that  is  subject  to  the 
provisions  of  this  subpart.  Examples  of 
suitable  documentation  are  records  of 
time  in  use  for  individual  pieces  of 
equipment  or  average  time  in  use  for  the 
process  imit.  These  records  are  not 
required  if  the  owner  or  operator  does 
not  adjust  monitoring  frequency  by  the 
time  in  use,  as  provided  in  paragraph 
(c)(3)(iii)  of  this  section. 

(3)  Record  and  keep  pursuant  to  §  65.4 
of  subpart  A  of  this  part  the  date  and 
results  of  the  monitoring  required  in 
paragraph  (c)(3)(i)  of  this  section  for 
equipment  added  to  a  batch  product- 
process  unit  since  the  last  monitoring 
period  required  in  paragraphs  (c)(3Hii) 
and  (c)(3)(iii)  of  this  section.  If  no 
leaking  equipment  is  found  during  this 
monitoring,  the  owner  or  operator  shall 
record  that  the  inspection  was 
performed.  Records  of  the  actiial 
monitoring  results  are  not  required. 

(e)  Delay  of  repair.  Delay  of  repair  of 
equipment  for  whidi  leaks  have  been 
detected  is  allowed  if  the  replacement 
equipment  is  not  available  providing  the 
conditions  specified  in  paragraphs  (e)(1) 
and  (e)(2)  of  this  section  are  met. 

(1)  Equipment  supplies  have  been 
depleted  and  supplies  had  been 
sufficiently  stocjied  before  the  supplies 
were  depleted. 

(2)  The  repair  is  made  no  later  than 
10  calendar  days  after  delivery  of  the 
replacement  equipment. 

(f)  Periodic  report  contents.  For 
owners  or  operatms  electing  to  meet  the 
requirements  of  paragraph  (b)  of  this 
section,  the  periodic  report  to  be  filed 
pursuant  to  §  65.120(b)  shall  include  the 
information  listed  in  paragraphs  (0(1) 
through  (f)(4)  of  this  section  for  each 
process  unit. 


(1)  Batch  product-process  equipment 
train  identification; 

(2)  The  niunber  of  pressure  tests 
conducted; 

(3)  The  niunber  of  pressure  tests 
where  the  equipment  train  failed  the 
pressure  test;  and 

(4)  The  facts  that  explain  any  delay  of 
repairs. 


§66.118    AltMiwdve  means  Off 


unNs. 

(a)  Use  of  closed  vent  system  and 
control  device.  Process  units  enclosed  in 
such  a  manner  that  all  emissions  from 
equipment  leaks  are  vented  through  a 
closed  vent  system  to  a  control  device 
meeting  the  requirements  of  either 

§  65.115  or  §  65.102(b)  are  exempt  bom 
the  requirements  of  §§  65.106  through 
65.116.  The  enclosure  shall  be 
maintained  under  a  negative  pressiue  at 
all  times  while  the  process  unit  is  in 
operation  to  ensure  that  all  emissions 
are  routed  to  a  control  device. 

(b)  Recordkeeping.  Owners  and 
operators  choosing  to  comply  with  the 
requirements  of  this  sectim  shall 
maintain  the  reccnds  specified  in 
paragraphs  (b)(1)  throi^  (b)(3)  of  this 
section. 

(1)  Identification  of  the  process  unit(s) 
and  the  regulated  materials  they  handle. 

(2)  A  schematic  of  the  process  unit, 
enclosure,  and  closed  vent  system. 

(3)  A  description  of  the  system  used 
to  create  a  n^ative  pressure  in  the 
enclosure  to  ensure  that  all  emissions 
are  routed  to  the  control  device. 


§66.119 

(a)  Recordkeeping  system.  An  owner 
or  operator  of  more.tfaian  one  regulated 
source  subject  to  the  provisions  of  this 
subpart  may  comply  with  the 
recordkeeping  requir«nents  for  these 
regulated  sources  in  one  recordkeeping 
system.  The  recordkeeping  system  shall 
identify  each  record  by  r^ulated  source 
and  the  type  of  program  being 
implemented  (for  example,  quarteriy 
monitoring,  quahty  improvement)  for 
each  type  of  equipment.  The  records 
required  by  this  subpart  are  summarized 
in  paragraphs  (b)  and  (c)  of  this  section. 

(b)  General  equipment  leak  records. 
(1)  As  specified  in  §65. 103(a)  through 
(c),  the  owner  or  operator  shall  keep 
general  and  specific  equipment 
identification  if  the  equipment  is  not 
physically  tagged  and  the  owner  or 
operator  is  electing  to  identify  the 
equipment  subject  to  subpart  F  of  this 
part  through  written  documentation 
such  as  a  log  or  other  designation. 

(2)  The  owner  or  operator  shall  keep 
a  written  plan  as  specified  in 
§  65.103(c)(4)  for  any  equipment  that  is 
designated  as  unsafe-  or  difficult-to- 
monitor. 
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(3)  The  owner  or  operator  shall 
maintain  a  record  of  the  identity  and  an 
explanation  as  specified  in 

§  65. 103(d)(2)  for  any  equipment  that  is 
designated  as  unsafe  to  repair. 

(4)  As  specified  in  §  65.103(e),  the 
owner  or  operator  shall  maintain  a 
record  of  the  identity  of  compressors 
operating  with  an  instrument  reading  of 
less  than  500  parts  per  million. 

(5)  The  owner  or  operator  shall  keep 
records  associated  with  the 
determination  that  equipment  is  in 
heavy  liquid  service  as  specified  in 

§  65.103(f). 

(6)  The  owner  or  operator  shall  keep 
records  for  leaking  equipment  as 
specified  in  §65. 104(e)(2). 

(7)  The  owner  or  operator  shall  keep 
records  for  leak  repair  as  specified  in 

§  65.105(f)  and  records  for  delay  of 
repair  as  specified  in  §65. 105(d). 

(c)  Specific  equipment  leak  records. 
(1)  For  valves,  the  owner  or  operator 
shall  maintain  the  records  specified  in 
paragraphs  (c)(l)(i)  and  (c)(l)(ii)  of  this 
section. 

(i)  The  monitoring  schedule  for  each 
process  unit  as  specified  in 
§65.106(b)(3)(i). 

(ii)  The  valve  subgrouping  records 
specified  in  §65.106(b)(4)(iv),  if 
applicable. 

(2)  For  pumps,  the  owner  or  operator 
shall  maintain  the  records  specified  in 
paragraphs  (c)(2)(i)  through  (c)(2)(iii)  of 
this  section. 

(i)  Documentation  of  pump  visual 
inspections  as  specified  in 
§  65.107(b)(4). 

(ii)  Documentation  of  dual 
mechanical  seal  pimip  visual 
inspections  as  specified  in 
§65.107(e)(l)(v). 

(iii)  For  the  criteria  as  to  the  presence 
and  frequency  of  drips  for  dual 
mechanical  seal  pumps,  records  of  the 
design  criteria  and  explanations  and  any 
changes  and  the  reason  for  the  changes, 
as  specified  in  §65.107(e)(l)(i). 

(3)  For  connectors,  the  owner  or 
operator  shall  maintain  the  records 
specified  in  §65.108(b)(3)(v)  which 
identify  a  monitoring  schedule  for  each 
process  unit. 

(4)  For  agitators  equipped  with  a  dual 
mechanical  seal  system  that  includes 
barrier  fluid  system,  the  owner  or 
operator  shall  keep  records  as  specified 
in§65.109(e)(l)(vi)(B). 

(5)  For  pressure  reUef  devices  in  gas/ 
vapor  or  light  liquid  service,  the  owner 
or  operator  shall  keep  records  of  the 
dates  and  results  of  monitoring 
following  a  pressure  release,  as 
specified  in  §  65.111(c)(3). 

(6)  For  compressors,  the  owner  or 
operator  shall  maintain  the  records 


specified  in  paragraphs  (c)(6)(i)  and 
(c)(6j(ii)  of  this  section. 

(i)  For  criteria  as  to  failure  of  the  seal 
system  and/or  the  barrier  fluid  system, 
record  the  design  criteria  and 
explanations  and  any  changes  and  the 
reason  for  the  changes,  as  specified  in 
§  65.112(d)(2). 

(ii)  For  compressors  operating  under 
the  alternative  compressor  standard, 
record  the  dates  and  results  of  each 
compliance  test  as  specified  in 
§  65.112(f)(2). 

(7)  For  a  pump  QIP  program,  the 
owner  or  operator  shall  maintain  the 
records  specified  in  paragraphs  (c)(7)(i) 
through  (c)(7)(v)  of  this  section. 

(i)  Individual  pump  records  as 
specified  in  §65. 116(d)(2). 

(ii)  Trial  evaluation  program 
doctunentation  as  s{>ecified  in 
§65.116(d)(6)(iii). 

(iii)  Engineering  evaluation 
documenting  the  basis  for  judgement 
that  superior  emission  performance 
technology  is  not  applicable  as  specified 
in§65.116(d)(6)(vi). 

(iv)  Quality  assurance  program 
documentation  as  specified  in 
§65.116(d)(7). 

(v)  QIP  records  as  specified  in 
§  65.116(e). 

(8)  For  process  units  complying  with 
the  batch  process  unit  alternative,  the 
owner  or  operator  shall  maintain  the 
records  specified  in  paragraphs  (c)(8)(i) 
and  (c)(8)(ii)  of  this  section. 

(i)  Pressure  test  records  as  specified  in 
§  65.117(b)(7). 

(ii)  Records  for  equipment  added  to 
the  process  unit  as  specified  in 
§  65.117(d). 

(9)  For  process  units  complying  with 
the  enclosed-vented  process  unit 
alternative,  the  owner  or  operator  shall 
maintain  the  records  for  enclosed- 
vented  process  units  as  specified  in 

§  65.118(b). 

foo.i2u    wpofiinfl  pn>viiw>iH. 

(a)  Initial  Compliance  Status  Report. 
Unless  the  information  specified  in 
paragraphs  (a)(1)  through  (a)(3)  has 
previously  been  submitted,  each  owner 
or  operator  shall  submit  an  Initial 
Compliance  Status  Report  according  to 
the  procedures  in  §  65.5(d]  of  subpart  A 
of  this  part.  The  notification  shall 
include  the  information  listed  in 
paragraphs  (a)(1)  through  (a)(3)  of  this 
section,  as  applicable. 

(1)  The  notification  shall  provide  the 
information  listed  in  paragraphs  (a)(l)(i) 
through  (a)(l)(iii)  of  this  section  for  each 
process  unit  subject  to  the  requirements 
of  this  subpart. 

(i)  Process  unit  identification. 

(ii)  Number  of  each  equipment  type 
(for  example,  valves,  pumps)  excluding 
equipment  in  vacuum  service. 


(iii)  Method  of  compliance  with  the 
standard  (for  example,  "monthly  leak 
detection  and  repair"  or  "equipped  with 
dual  mechanical  seals"). 

(2)  The  notification  shall  provide  the 
information  listed  in  paragraphs  (a)(2)(i) 
and  (a)(2)(ii)  of  this  section  for  each 
prtx»8s  unit  sub|ect  to  the  requirements 
of  §  65.117(b). 

(i)  Batch  products  or  product  codes 
subject  to  the  provisions  of  this  subpart; 
and 

(ii)  Planned  schedule  for  pressiire 
testing  when  equipment  is  configured 
for  production  of  products  subject  to  the 
provisions  of  this  subpart. 

13)  The  notification  shall  provide  the 
information  listed  in  paragraphs  (c)(3)(i) 
and  (c)(3)(ii)  of  this  section  for  each 
process  unit  subject  to  the  requirements 
in  §65.118. 

(i)  Process  unit  identification. 

(ii)  A  description  of  the  system  used 
to  create  a  negative  pressure  in  the 
enclosiu«  and  the  control  device  used  to 
comply  with  the  requirements  of 
subpart  G  of  this  part. 

(b)  Periodic  reports.  The  owner  or 
operator  shall  report  the  information 
specified  in  paragraphs  (b)(1)  through 
(b)(9)  of  this  section,  as  applicable,  in 
the  periodic  report  specified  in  §  65.5(e) 
of  subpart  A  of  this  part. 

(1)  For  the  equipment  specified  in 
paragraphs  (b)(l)(i)  through  (b)(l)(v)  of 
this  section,  report  in  a  summary  format 
by  equipment  type  the  nimiber  of 
components  for  which  leaks  were 
detected,  and  for  valves,  pumps,  and 
connectors  show  the  percent  leakers  and 
the  total  number  of  components 
monitored.  Also  include  the  number  of 
leaking  components  that  were  not 
repaired  as  requinHl  by  §  65.105(a),  and 
for  valves  and  connectore  identify  the 
number  of  components  that  are 
determined  by  §  65.106(c)(3)  to  be 
nonrepairable. 

(i)  Valves  in  gas/vapor  service  and  in 
lig^t  liquid  service  punuant  to 
§  65.106(b)  and  (c). 

(ii)  Pumps  in  light  liquid  service 
pursuant  to  §  65.107(b)  and  (c). 

(iii)  Connectore  in  gas/vapor  service 
and  in  light  liquid  service  pursuant  to 
§65.1O80>)and(c). 

(iv)  Agitators  in  gas/vapor  service  and 
in  light  liquid  service  pursuant  to 
§  65.109(b). 

(v)  Compressora  pursuant  to  §  65.112. 

(2)  Where  any  delay  of  repair  is 
utilized  pursuant  to  §  65.105(d),  report 
that  delay  of  repair  has  occiured  and 
report  the  number  of  instances  of  delay 
of  repair. 

(3)  If  applicable,  report  the  valve 
subgrouping  information  specified  in 
§6S.106(b)(4)(iv). 

(4)  For  pressiue  relief  devices  in  gas/ 
vapor  service  purauant  to  §  65.111(b) 
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and  for  compressors  pursuant  to 
§  65.112(f)  that  are  to  be  operated  at  a 
leak  detection  instrument  reading  of  less 
than  500  parts  per  million,  report  the 
results  of  all  monitoring  to  show 
compliance  conducted  within  the 
semiannual  reporting  period. 

(5)  Report,  if  applicable,  the  initiation 
of  a  monthly  monitoring  program  for 
valves  pursuant  to  §65.106(b)(3)(i). 


(6)  Report,  if  applicable,  the  initiation 
of  a  quality  improvement  program  for 
pumps  pursuant  to  §65.116  of  this 
subpart. 

(7)  [Reserved] 

(8)  Where  the  alternative -means  of 

■  emissions  limitation  for  batch  processes 
is  utilized,  report  the  information  listed 
in  §  65.117(f). 


(9)  Report  the  information  listed  in 
paragraph  (a)  of  this  section  for  the 
Initial  Compliance  Status  Report  for 
process  units  with  later  compliance 
dates.  Report  any  revisions  to  items 
reported  in  an  earlier  Initial  Compliance 
Status  Report  if  the  method  of 
compliance  has  changed  since  the  last 
report. 


H6S-121-6&139   [Raasrwedl. 

Table  i  to  Subpart  F.— Batch  Processes  Monitoring  Frequency  for  Equipment  Other  Than  Connectors 


Operating  time  (percent  of  year) 


0  to  <25 .. 
25to<S0 
50  to  <75 
75  to  100 


Equivalent  continuous  process  monilohng  frequency  time  in  use 


MorlMti 


Quarterly  . 
Quarterty  , 
Bimonttily 
iwlonthly  ... 


Quarterty 


Annualy  

Semiamualy 
Ttvee  times  .. 
Quarterty  


SomunnuaRy 


Annuaiy. 
AnnuaRy. 
SemnmuaHy. 
Semiannuaiy. 


SubfMft  Q— Closed  Vent  Systems, 
Control  DevlMS,  and  Routing  to  a  Fuel 
Gas  Systam  or  a  Procass 

f  66.140    AppHcabNKy. 

The  provisions  of  this  subpart  and  of 
subpart  A  of  this  part  (including  the 
startup,  shutdown,  and  malfunction 
provisions  in  §  65.6  of  subpart  A  of  this 
part)  apply  to  closed  vent  systems, 
control  devices  and  recovery  devices 
where  another  subpart  expressly 
references  the  use  of  this  subpart. 

166.141  Definitions. 

AH  terms  used  in  this  subpart  shall 
have  the  meaning  given  them  in  the  Act 
and  in  subpart  A  of  this  part.  If  a  term 
is  defined  in  both  subpart  A  of  this  part 
and  in  other  subparts  that  reference  the 
use  of  this  subptirt,  the  term  shall  have 
the  meaning  given  in  subpart  A  of  this 
part  for  purposes  of  this  subpart. 

166.142  Standards.' 

(a)  Storage  vessel  requirements.  The 
owner  or  operator  expressly  referenced 
to  this  subpart  from  subpart  C  of  this 
part  shall  comply  with  the  applicable 
requirements  of  paragraphs  (a)(1) 
through  (a)(3)  of  this  section. 

(1)  Closed  vent  system  and  flare. 
Ownere  or  operators  subject  to 
§  65.42(b)(4)  of  subpart  C  of  this  part 
who  route  storage  vessel  emissions 
through  a  closed  vent  system  to  a  flare 
shall  meet  the  requirements  in  §65.143 
for  closed  vent  systems:  §65.147  for 
flares:  and  paragraphs  (a),  (b),  and  (c)  of 
§  65.157  for  provisions  regarding  flare 
compliance  determinations;  and  the 
monitoring,  recordkeeping,  and 
reporting  requirements  referenced 
therein.  No  other  provisions  of  this 
subpart  apply  to  storage  vessel 


emissions  routed  through  a  closed  vent 
system  to  a  flare. 

(2)  Closed  vent  system  and  nonflare 
control  device.  Owners  or  operators 
subject  to  §  65.42(b)(5)  of  subpart  C  of 
this  part  who  route  storage  vessel 
emissions  through  a  closed  vent  system 
to  a  nonflare  control  device  shall  meet 
the  requirements  in  §  65.143  for  closed 
vent  systems  and  §  65.145  for  nonflare 
control  devices  and  the  monitoring, 
recordkeeping,  and  reporting 
requirements  referenced  therein.  No 
other  provisions  of  this  subpart  apply  to 
storage  vessel  emissions  routed  through 
a  closed  vent  system  to  a  nonflare 
control  device  unless  specifically 
required  in  the  monitoring  plan 
submitted  imder  §  65.14S(c). 

(3)  Aoute  to  a  fiiel  gas  system  or 
process.  Owners  or  operators  subject  to 
§  65.42(b)(6)  of  subpart  C  of  this  part 
who  route  storage  vessel  emissions  to  a 
fuel  gas  system  or  to  a  process  shall 
meet  the  requirements  in  §  65.144  and 
the  monitoring,  recordkeeping,  and 
reporting  requirements  referenced 
therein.  No  other  provisions  of  this 
subpart  apply  to  storage  vessel 
emissions  being  routed  to  a  fuel  gas 
system  or  to  a  process. 

(b)  Process  vent  requirements.  The 
owner  or  operator  expressly  referenced 
to  this  subpart  from  subpart  D  of  this 
part  or  40  CFR  part  60,  subpart  DDD. 
shall  comply  with  the  applicable 
requirements  of  paragraphs  (b)(1) 
through  (b)(3)  of  this  section. 

(1)  Closed  vent  system  and  flare. 
Owners  or  operators  subject  to 
§  65.63(a)(1)  of  subpart  D  of  this  part  or 
40  CFR  60.562-l(a)(l)(i)(C)  of  subpart 
DDD  who  route  Group  1  process  vent 
emissions  through  a  closed  vent  system 
to  a  flare  shall  meet  the  applicable 
requirements  in  §  65.143  for  closed  vent 


systems;  §  65.147  for  flares;  and 
paragraphs  (a),  (b).  and  (c)  of  §  65.157 
for  provisions  regarding  flare 
compliance  determinations;  and  the 
monitoring,  recordkeeping,  and 
reporting  requirements  referenced 
therein.  No  other  provisions  of  this 
subpart  apply  to  process  vent  emissions 
routed  through  a  closed  vent  system  to 
a  flare. 

(2)  Closed  vent  system  and  nonflare 
control  device.  Owners  or  operators 
subject  to  §  65.63(a)(2)  of  subpart  D  of 
this  part  or  40  CFR  60.562-l(aHl)(i)(A) 
or  (a)(l)(i)(B)  of  subpart  DDD  who  route 
process  vent  emissions  through  a  closed 
vent  system  to  a  nonflare  control  device 
shall  meet  the  applicable  requirements 
in  §  65.143  for  closed  vent  systems;  the 
requirements  applicable  to  the  control 
devices  being  used  in  §§  65.148  through 
65.152  or  §65.155;  the  applicable 
general  monitoring  requirements  of 

§  65.156;  the  applicable  performance 
test  requirements  and  procedures  of 
§§65.157  and  65.158;  and  the 
monitoring,  recordkeeping,  and 
reporting  requirements  referenced 
therein.  Owners  or  operators  subject  to 
the  halogen  reduction  device 
requirements  of  §  65.63(b)  of  subpart  D 
must  also  comply  with  §  65.154  and  the 
monitoring,  recordkeeping,  and 
reporting  requirements  referenced 
therein.  The  requirements  of  §§  65.144 
through  65.146  do  not  apply  to  process 
vents. 

(3)  Final  recovery  devices.  Owners  or 
operators  subject  to  §  65.63(a)(3)  of 
subpart  D  who  use  a  final  recovery 
device  to  m<»i"*»'n  the  TRE  index  value 
of  a  Group  2  process  vent  above  1.0 
shall  meet  the  requirements  in  §  65.153 
and  the  monitoring,  recordkeeping,  and 

re[>orting  requirements  referenced       

therein  applicable  to  the  recovery 
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device  being  used  and  the  applicable 
monitoring  requirements  in  §  65.156 
and  the  recordkeeping  and  reporting 
requirements  referenced  therein,  except 
for  §65.156(c)(2)(ii).  No  other 
provisions  of  this  subpart  apply  to 
Group  2A  process  vents. 

(c)  Transfer  rack  requirements.  The 
owner  or  operator  expressly  referenced 
to  this  subpart  from  subpart  E  of  this 
part  shall  comply  with  the  applicable 
requirements  of  paragraphs  (c)(1) 
throu^  (c)(4)  of  this  section. 

(1)  Closed  vent  system  and  flan. 
Owners  or  operators  subject  to 

§  65.83(a)(2)  of  subpart  E  of  this  part 
who  route  transfer  rack  emissions 
through  a  closed  vent  system  to  a  flare 
shall  meet  the  applicable  requirements 
in  §  65.143  for  closed  vent  systems; 
§65.147  for  flares;  and  paragraphs  (a), 
(b),  and  (c)  of  $  65.157  for  provisions 
regarding  flare  compliance 
determinations;  and  the  monitoring, 
recordkeeping,  and  reporting 
requirements  referenced  therein.  No 
other  provisions  of  this  subpart  apply  to 
transfer  rack  emissions  routed  through  a 
closed  vent  system  to  a  flare. 

(2)  Closed  vent  system  and  nonflare 
control  device  for  low-throughput 
transfer  racks.  Owners  or  operators  of 
low-throughput  transfer  racks  subject  to 
§  65.83(a)(1)  of  subpart  E  of  this  part 
who  route  low-throughput  transfer  rack 
emissions  through  a  closed  vent  system 
to  a  nonflare  control  device  shall  meet 
the  applicable  requirements  in  §  65.143 
for  closed  vent  systems  and  §65.145  for 
nonflare  control  devices  and  the 
monitoring,  recordkeeping,  and 
reporting  requirements  referenced 
therein.  No  other  provisions  of  this 
subpart  apply  to  low-throughput 
transfer  rack  emissions  routed  through  a 
closed  vent  system  to  a  nonflare  control 
device  unless  speciBcally  required  in 
the  monitoring  plan  submitted  under 

§  65.145(c). 

(3)  Closed  vent  system  and  nonflare 
control  devices  for  high-throughput 
transfer  racks.  Owners  or  operators  of 
high-throughput  transfer  racks  subject  to 
§  65.83(a)(1)  of  subpart  E  of  this  part 
who  route  high-throughput  transfer  rack 
emissions  through  a  closed  vent  system 
to  a  nonflare  control  device  shall  meet 
the  applicable  requirements  in  §65.143 
for  closed  vent  systems,  the 
requirements  applicable  to  the  control 
device  being  used  in  §§  65.148  through 
65.152  or  §65.155:  the  applicable 
general  monitoring  of  §  65.156;  and  the 
applicable  performance  test 
requirements  and  procedures  of 
§§65.157  and  65.158;  and  the 
monitoring,  recordkeeping,  and 
reporting  requirements  referenced 
therein.  Owners  or  operatora  subject  to 


65.83(b)  of  subpart  E  must  also  comply 
with  §  65.154  and  the  monitoring, 
recordkeeping,  and  reporting 
requirements  referenced  therein.  The 
requirements  of  §§65.144  through 
65.146  do  not  apply  to  high-throughput 
transfer  rack  emissions  routed  throi^  a 
closed  vent  system  to  a  nonflara  control 
device.  No  other  provisions  of  this 
subpart  apply  to  transfer  rack  emissions 
routed  through  a  closed  vent  system  to 
a  nonflare  control  device. 

(4)  Route  to  a  fuel  gas  system  or  to  a 
process.  Owners  or  operators  subject  to 
§  65.83(a)(4)  of  subpart  E  of  this  part 
who  route  transfer  rack  emissions  to  a 
fuel  gas  system  or  to  a  process  shall 
meet  the  applicable  requirements  in 
§65.144  and  the  monitoring, 
recordkeeping,  and  reporting 
requirements  referenced  therein.  No 
other  provisions  of  this  subpart  apply  to 
transfer  rack  emissions  being  routed  to 
a  fuel  eas  system  or  to  a  process. 

(d)  Equipment  leak  requirements.  The 
owner  or  operator  expressly  referenced 
to  this  subpart  from  subpart  F  of  this 
part  shall  comply  with  the  applicable 
requirements  of  paragraphs  (d)(1) 
through  (d)(3)  of  this  section. 

(1)  Closed  vent  system  and  flare. 
Owners  or  operators  subject  to 
§65.115(b)  of  subpart  F  of  this  part  who 
route  equipment  leak  emissions  through 
a  closed  vent  system  to  a  flare  shall 
meet  the  requirements  in  §65.143  for 
closed  vent  systems:  §65.147  for  flares: 
and  paragraphs  (a),  (b)  and  (c)  of 

§  65.157  for  provisions  regarding  flare 
compliance  determinations;  and  the 
monitoring,  recordkeeping,  and 
reporting  requirements  referenced 
therein.  No  other  provisions  of  this 
subpart  apply  to  equipment  leak 
emissions  routed  through  a  closed  vent 
system  to  a  flare. 

(2)  Closed  vent  system  and  nonflare 
control  device.  Ownere  or  operators 
subject  to  §  65.1 15(b)  of  subpart  F  of  this 
part  who  route  equipment  leak 
emissions  throu^  a  closed  vent  system 
to  a  nonflare  control  device  shall  meet 
the  requirements  in  §65.143  for  closed 
vent  systems  and  §  65.146  for  nonflare 
control  devices  used  for  equipment  leak 
emissions  and  the  monitoring, 
recordkeeping,  and  reporting 
requirements  referenced  therein.  No 
other  provisions  of  this  subpart  apply  to 
equipment  leak  emissions  routed 
through  a  closed  vent  system  to  a 
nonflare  control  device. 

(3)  Route  to  a  fuel  gas  system  or  to  a 
process.  Owners  or  operators  subject  to 
§  6S.115(b)  of  subpart  F  of  this  part  who 
route  equipment  leak  emissions  to  a  fuel 
gas  system  or  to  a  process  shall  meet  the 
requirements  in  §65.144  and  the 
monitoring,  recordkeeping,  and 


reporting  requirements  referenced 
therein.  No  other  provisions  of  this 
subpart  apply  to  equipment  leak 
emissions  being  routed  to  a  fuel  gas 
system  or  to  a  process. 

(e)  Combined  emissions.  When 
emissions  of  different  lands  (for 
example,  emissions  from  process  vents, 
transfer  racks,  and/or  storage  vessels) 
are  combined,  the  owner  or  operator 
shall  comply  with  the  requirements  of 
either  paragraph  (e)(1)  or  paragraph 
(e)(2)  of  this  section. 

(1)  Comply  with  the  applicable 
requirements  of  this  subpiart  for  each 
kind  of  emissions  in  the  stream  (for 
example,  the  requirements  of  §  65.142(b) 
for  process  vents,  and  the  requirements 
of  §65. 142(c)  for  transfer  racks);  or 

(2)  Comply  with  the  first  set  of 
requirements  identified  in  paragraphs 
(e)(2)(i)  through  (e)(2)(iii)  of  this  section 
which  applies  to  any  individual 
emission  stream  that  is  included  in  the 
combined  stream.  Compliance  with  the 
first  applicable  set  of  requirements 
identified  in  paragraphs  (e)(2)(i)  through 
(e)(2)(iii)  of  this  section  constitutes 
compliance  with  all  other  requirements 
in  {>aragraphs  (e)(2)(i)  through  (e)(2)(iii) 
of  this  section  applicable  to  other  types 
of  emissions  in  the  combined  stream. 

(i)  Tlie  requirements  of  §  65.142(b)  for 
Group  1  process  vents,  including 
applicable  monitoring,  recordkeeping, 
and  reporting: 

(ii)  The  requirements  of  §65. 142(c)  for 
high-throughput  transfer  racks, 
including  applicable  monitoring, 
recordkeeping,  and  reporting; 

(iii)  The  requirements  of  §  65.142(a) 
for  control  of  emissions  from  storage 
vessels  or  low-throughput  transfer  racks, 
including  monitoring,  recordkeeping, 
and  reporting. 

(aB,143    Gtoesd  vent  sysls(iM> 

(a)  Closed  vent  system  equipment  and 
operating  requirements.  The  provisions 
of  paragraph  (a)  of  this  section  apply  to 
closed  vent  systems  collecting  regulated 
material  from  a  storage  vessel,  process 
vent,  transfer  rack,  or  equipment  leaks. 

(1)  Collection  of  emissions.  Each 
closed  vent  system  shall  be  designed 
and  operated  to  collect  the  regulated 
material  vapors  from  the  emission  point 
and  to  route  the  collected  vapors  to  a 
control  device. 

(2)  Period  of  operation.  Closed  vent 
systems  used  to  comply  ivith  the 
provisions  of  this  subpart  shall  be 
ofwrated  at  all  times  when  emissions  are 
vented  to  them. 

(3)  Bypass  monitorirtg.  Except  for 
pressiire  relief  devices  needed  for  safety 
purposes,  low  leg  drains,  high  point 
bleeds,  analyzer  vents,  and  open-ended 
valves  or  lines,  the  owner  or  operator 
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shall  comply  with  the  provisions  of 
either  paragraph  (a)(3)(i)  or  (a)(3){ii)  of 
this  section  for  each  closed  vent  system 
that  contains  bypass  lines  that  could 
divert  a  vent  stream  to  the  atmosphere. 

(i)  Properly  install,  maintain,  and 
operate  a  flow  indicator  that  takes  a 
reading  at  least  once  every  15  minutes. 
Records  shall  be  generated  as  specified 
in  §  65.163(a)(l)(i).  The  flow  indicator 
shall  be  installed  at  the  entrance  to  any 
bypass  line. 

(ii)  Secure  the  bypass  line  valve  in  the 
closed  position  with  a  car-seal  or  a  lock- 
and-key  type  configuration.  A  visual 
inspection  of  the  seal  or  closure 
mechanism  shall  be  performed  at  least 
once  every  month  to  ensure  the  valve  is 
maintained  in  the  closed  position  and 
the  vent  stream  is  not  diverted  through 
the  bypass  line.  Records  shall  be 
generated  as  specified  in 
§65.163(a)(l)(u). 

(4)  Loading  arms  at  transfer  racks. 
Each  closed  vent  system  collecting 
regulated  material  from  a  transfer  rack 
sluU  be  designed  and  operated  so  that 
regulated  material  vapors  collected  at 
one  loading  arm  will  not  pass  through 
another  loading  arm  in  the  rack  to  the 
atmosphere. 

(5)  Pressure  relief  devices  in  a  transfer 
rack.  The  owner  or  operator  of  a  transfer 
rack  subject  to  the  provisions  of  this 
subpart  shall  ensure  that  no  pressure 
relief  device  in  the  transfer  rack's  closed 

,  vent  system  shall  open  to  the 
atmosphere  during  loading.  Pressure 
relief  devices  needed  for  safety  purposes 
are  not  subject  to  paragraph  (a)(5)  of  this 
section. 

(b)  Closed  vent  system  inspection 
requirements.  The  provisions  of 
paragraph  (b)  of  this  section  apply  to 
closed  vent  systems  collecting  regulated 
material  from  a  storage  vessel,  transfer 
rack  or  equipment  leaks.  Inspection 
records  shall  be  generated  as  specified 
in  §  65.163(a)(3)  and  (a)(4). 

(1)  Except  for  closed  vent  systems 
operated  and  maintained  imder  negative 
pressure  and  as  provided  in  paragraphs 
(b)(2)  and  (b)(3)  of  this  section,  each 
clceed  vent  system  shall  be  inspected  as 
specified  in  paragraph  (b)(l)(i)  or 
(b)(l)(ii)  of  this  section. 

(i)  LP  the  closed  vent  system  is 
constructed  of  hard-piping,  the  owner  or 
operator  shall  comply  with  the 
requirements  specified  in  paragraphs 
(b)(l)(i)(A)  and  (b)(l)(i)(B)  of  this 
section. 

(A)  Conduct  an  initial  inspection 
according  to  the  procedures  in 
paragraph  (c)  of  this  section:  and 

(B)  Conduct  annual  visual  inspections 
for  visible,  audible,  or  olfactory 
indications  of  leaks. 


(ii)  If  the  closed  vent  system  is 
constructed  of  ductwork,  the  owner  or 
operator  shall  conduct  an  initial  and 
annual  inspection  according  to  the 
procedures  in  paragraph  (c)  of  this 
section. 

(2)  Any  parts  of  the  closed  vent 
system  that  are  designated  as  described 
in  §  65.163(a)(2)  as  unsafe  to  inspect  are 
exempt  from  the  inspection 
requirements  of  paragraph  (b)(1)  of  this 
section  if  the  conditions  of  paragraphs 
(b)(2)(i)  and  (b)(2)(ii)  of  this  section  are 
met. 

(i)  The  owner  or  operator  determines 
that  the  equipment  is  imsafe  to  inspect 
because  inspecting  personnel  would  be 
exposed  to  an  imminent  or  potential 
danger  as  a  consequence  of  complying 
With  paragraph  (b)(1)  of  this  section: 
and 

(ii)  The  owner  or  operator  has  a 
written  plan  that  requires  inspection  of 
the  equipment  as  fi^uently  as  practical 
during  safe-to-inspect  times.  Inspection 
is  not  required  more  than  once 
annually. 

(3)  Any  parts  of  the  closed  vent 
system  that  are  designated,  as  described 
in  §  65.163(a)(2),  as  difficult  to  inspect 
are  exempt  from  the  inspection 
requirements  of  par^^ph  (b)(1)  of  this 
section  if  the  provisions  of  paragraphs 
(b)(3)(i)  and  (b)(3)(ii)  of  this  section 
apply. 

(i)  The  owner  or  operator  determines 
that  the  equipment  cannot  be  inspected 
without  elevating  the  inspecting 
personnel  more  dian  2  metere  (7  feet) 
above  a  support  surface;  and 

(ii)  The  owner  or  operator  has  a 
written  plan  that  requires  inspection  of 
the  equipment  at  least  once  every  5 
yeara. 

(c)  Closed  vent  system  inspection 
procedures.  The  provisions  of  paragraph 
(c)  of  this  section  apply  to  closed  vent 
systems  collecting  regulated  material 
from  a  storage  vessel,  transfier  rack,  or 
equipment  leaks. 

(1)  Each  closed  vent  system  sidiject  to 
paragraph  (c)  of  this  section  shall  be 
inspected  according  to  the  procedures 
specified  in  paragraphs  (c)(l)(i)  throu^ 
(c)(l)(vii)  of  this  section. 

(i)  Inspections  shall  be  conducted  in 
accordance  with  Method  21  of  40  CFR 
part  60.  appendix  A,  except  as  specified 
in  this  section. 

(ii)  Except  as  provided  in  paragraph 
(c)(l)(iii)  of  this  section,  the  detection 
instrument  shall  meet  the  performance 
criteria  of  Method  21  of  40  CFR  part  60. 
appendix  A.  except  the  instrument 
response  fectOT  criteria  in  section 
3.1.2(a)  of  Method  21  shall  be  for  the 
representative  composition  of  the 
process  fluid  not  each  individual 
volatile  organic  compounds  (VOC)  in 


the  stream.  For  process  streams  that 
contain  nitrogen,  air,  or  other  inerts  that 
are  not  organic  hazardous  air  pollutants 
(HAP's)  or  VOC.  the  representative 
stream  response  factor  shall  be 
determined  on  an  inert-free  basis.  The 
response  factor  may  be  determined  at 
any  concentration  for  which  the 
monitoring  for  leaks  will  be  conducted. 

(iii)  If  no  instrument  is  available  at  the 
plant  site  that  will  meet  the 
performance  criteria  specified  in 
paragraph  (c)(l)(ii)  of  this  section,  the 
instrument  readings  may  be  adjusted  by 
multiplying  by  the  representative 
response  foctor  of  the  process  fluid 
calculated  on  an  inert-free  basis  as 
described  in  paragraph  (c)(l)(ii)  of  this 
section. 

(iv)  The  detection  instrument  shall  be 
calibrated  before  use  on  each  day  of  its 
use  by  the  procedures  specified  in 
Method  21  of  40  CFR  part  60,  appendix 

A. 

(v)  Calibration  gases  shall  be  as 
specified  in  paragraphs  (c)(l)(v)(A) 
through  (c)(l)(v)(C)  of  this  section. 

(A)  Zero  air  (less  than  10  parts  per 
milhon  hydrocarbon  in  cur):  and 

(B)  Mixtures  of  methane  in  air  at  a 
concentration  less  than  10,000  parts  per 
milUon.  A  calibration  gas  other  than 
methane  in  air  may  be  used  if  the 
instrument  does  not  respond  to  methane 
or  if  the  instrument  does  not  meet  the 
pOTformance  criteria  specified  in 
paragraph  (c)(l)(ii)  of  this  section.  In 
such  cases,  the  calibration  gas  may  be  a 
mixture  of  one  or  more  of  the 
compounds  to  be  measured  in  air. 

(Cj  If  the  detection  instrumoit's      — 
design  allows  for  multiple  calibration 
scales,  then  the  lower  scale  shall  be 
calibrated  with  a  calibration  gas  that  is 
no  higher  than  2.500  parts  per  millitm. 

(vi)  An  owner  or  operator  may  elect 
to  adjust  or  not  adjust  instrument 
readings  for  background.  If  an  owner  or 
operator  elects  not  to  adjust  readings  for 
background,  all  such  instrument 
readings  shall  be  compared  directly  to 
500  parts  per  millinn  to  determine 
whether  there  is  a  leak.  If  an  owner  or 
operator  elects  to  adjust  instnmient 
readings  for  background,  the  owner  or 
operator  shall  measure  background 
concentration  using  the  procedures  in 
this  section.  The  owner  or  operatcH-  shall 
subtract  the  background  reading  from 
the  maviimim  concentration  indicated 
by  the  instrument. 

(vii)  If  the  owner  or  operatcn-  elects  to 
adjust  for  background,  the  arithmetic 
difference  between  the  maximum 
concentration  indicated  by  the 
instrument  and  the  background  level 
shall  be  compared  with  500  parts  per 
million  for  determining  whether  there  is 
a  leek. 
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(2)  The  instnunent  probe  shall  be 
traversed  around  all  potential  leak 
interfaces  as  close  to  the  interface  as 
possible  as  described  in  Method  21  of 
40  CFR  part  60.  appendix  A. 

(3)  Except  as  provided  in  paragraph 
(c)(4)  of  this  section,  inspections  shall 
be  performed  when  the  equipment  is  in 
regulated  material  service  or  in  use  with 
any  other  detectable  gas  or  vapor. 

(4)  Inspections  of  the  closed  vent 
system  collecting  regulated  material 
from  a  transfer  rack  shall  be  performed 
only  while  a  tank  truck  or  railcar  is 
being  loaded  or  is  otherwise  pressurized 
to  normal  operating  conditions  with 
regulated  material  or  any  other 
detectable  gas  or  vapor. 

(d)  Closed  vent  system  leak  repair 
provisions.  The  provisions  of  paragraph 
(d)  of  this  section  apply  to  closed  vent 
systems  collecting  regulated  material 
from  a  storage  vessel,  transfer  rack,  or 
equipment  leak. 

(1)  If  there  are  visible,  audible,  or 
olfactory  indications  of  leaks  at  the  time 
of  the  annual  visual  inspections 
required  by  paragraph  (b)(l)(i)(B)  of  this 
section,  the  owner  or  operator  shall 
follow  the  procedure  specified  in  either 
paragraph  (d)(l)(i)  or  (d)(l)(ii)  of  this 
section. 

(i)  The  owner  or  operator  shall 
eliminate  the  indications  of  the  leak. 

(ii)  The  owner  or  operator  shall 
monitor  the  equipment  according  to  the 
procedures  in  paragraph  (c)  of  this 
section. 

(2)  Leaks  as  indicated  by  an 
instrument  reading  greater  than  500 
parts  per  million  by  volume  above 
background  shall  be  repaired  as  soon  as 
practical  except  as  provided  in 
paragraph  (d)(3)  of  this  section.  Records 
shall  be  generated  as  specified  in 

§  65.163(a)(3)  when  a  leak  is  detected. 

(i)  A  first  attempt  at  repair  shall  be 
made  no  later  than  5  calendar  days  after 
the  leak  is  detected. 

(ii)  Except  as  provided  in  paragraph 
(d)(3)  of  this  section,  repairs  shall  be 
completed  no  later  than  15  calendar 
days  after  the  leak  is  detected  or  at  the 
beginning  of  the  next  introduction  of 
va{>ors  to  the  system,  whichever  is  later. 

(3)  Delay  of  repair  of  a  closed  vent 
system  for  which  leaks  have  been 
detected  is  allowed  if  repair  within  15 
days  after  a  leak  is  detected  is 
technically  infeasible  without  a  closed 
vent  system  shutdown,  as  defined  in 

%  65.2  of  subpart  A  of  this  part,  or  if  the 
owner  or  operator  determines  that 
emissions  resulting  from  immediate 
repair  would  be  greater  than  the 
emissions  likely  to  result  from  delay  of 
repair.  Repair  of  such  equipment  shall 
be  completed  as  soon  as  practical,  but 


tianstar  fack,  of 


not  later  than  the  end  of  the  next  closed 
vent  system  shutdown. 

166.144    Fuel  0as  aysMnw 
to  wtitcit  BlofBjs  vai 
eoulpinsol  leak  faoulaled 
•mlastons  era  roirtMl 

(a)  Equipment  and  operating 
requirements  for  fuel  gas  systems  and 
processes.  (1)  Except  as  provided  in 

§  65.3(b)(1)  of  subpiart  A.  the  fuel  gas 
system  or  process  shall  be  operating  at 
all  times  when  regulated  material 
emissions  are  routed  to  it. 

(2)  The  owner  or  operator  of  a  transfer 
rack  subject  to  the  provisions  of  this 
subpart  shall  ensure  that  no  pressure 
relief  device  in  the  transfer  rack's 
system  returning  vapors  to  a  fuel  gas 
system  or  process  shall  open  to  the 
atmosphere  during  loading.  Pressure 
relief  devices  needed  for  safety  purposes 
are  not  subject  to  paragraph  (a)(2)  of  this 
section. 

(3)  Each  process  piping  system 
collecting  regulated  material  from  a 
transfer  rack  shall  be  designed  and 
operated  so  that  regulated  material 
vapors  collected  at  one  loading  arm  will 
not  pass  through  another  loading  arin  in 
the  rack  to  the  atmosphere. 

(b)  Fuel  gas  system  and  process 
compliance  determination.  (1)  If 
emissions  are  routed  to  a  fuel  gas 
system,  there  is  no  requirement  to 
conduct  a  performance  test  or  design 
evaluation. 

(2)  For  storage  vessels  and  transfer 
racks  and  if  emissions  are  routed  to  a 
process,  the  regulated  material  in  the 
emissions  shall  predominantly  meet  one 
of  or  a  combination  of  the  conditions 
specified  in  paragraphs  (b)(2)(i)  through 
(b)(2)(iv)  of  this  section,  llie  owner  or 
operator  of  stwage  vessels  subject  to 
paragraph  (b)(2)  of  this  section  shall 
comply  with  the  compliance 
demonstration  requirements  in 
paragraph  (b)(3)  of  this  section. 

(i)  Recycled  and/or  consumed  in  the 
same  manner  as  a  material  that  fulfills 
the  same  function  in  that  process; 

(ii)  Transformed  by  chemical  reaction 
into  materials  that  are  not  regulated 
materials; 

(iii)  Incorporated  into  a  product;  and/ 
or 

(iv)  Recovered. 

(3)  To  demonstrate  compliance  with 
paragraph  (b)(2)  of  this  section  for  a 
storage  vessel,  the  owner  or  operator 
shall  prepare  a  design  evaluation  (or 
engineering  assessment)  that 
demonstrates  the  extent  to  which  one  or 
more  of  the  conditions  specified  in 
paragraphs  (b)(2)(i)  through  (b)(2)(iv)  of 
this  section  are  being  met.  The  owner  or 
operator  shall  submit  the  design 
evaluation  as  specufied  in  §65.16S(a)(l). 


(c)  Statement  of  connection.  For 
storage  vessels  and  transfer  racks,  the 
owner  or  operator  shall  submit  the 
reports  specified  in  §  65.165(a)(2)  and/or 
(a)(3),  as  appropriate. 

168.145  Nonflara  control  davloaa  used  to 
control  amiaalona  from  storage  vesssli  or 
low-ttiroughput  transfer  racks. 

(a)  Nonflare  control  device  equipment 
and  operating  requirements.  The  owner ' 
or  operator  shall  operate  and  maintain 
the  nonflare  control  device  so  that  the 
monitored  parameters  defined  as 
required  in  paragraph  (c)  of  this  section 
remain  within  the  ranges  specified  in 
the  Initial  Compliance  Status  Report 
whenever  emissions  of  regulated 
material  are  routed  to  the  control 
device,  except  during  periods  of  startup, 
shutdown,  and  malfunction. 

(b)  Nonflare  control  device  design 
evaluation  or  performance  test 
requirements.  When  using  a  control 
device  other  than  a  flare,  the  owner  or 
operator  shall  comply  with  the 
requirements  in  paragraph  (b)(l)(i),- 
(b)(l)(ii),  or  (b)(l)(iii)  of  this  section 
except  as  provided  in  paragraph  (b)(2)  of 
this  section. 

(1)  Unless  a  design  evaluation  or 
performance  test  as  required  in  the 
referencing  subpart  was  previously 
conducted  and  submitted  for  the  storage 
vessel  or  low-throughput  transfer  rack, 
the  owner  or  operator  shall  either 
prepare  and  submit  with  the  Initial 
Compliance  Status  Report,  as  specified 
in  §  65.165(b),  a  design  evaluation  that 
includes  the  information  specified  in 
paragraph  (b)(l)(i)  of  this  section,  or  the 
results  of  the  performance  test  as 
described  in  paragraph  (b)(l)(ii)  or 
(b)(l)(iii)  of  this  section. 

(i)  Design  evaluation.  The  design 
evaluation  shall  include  documentation 
demonstrating  that  the  control  device 
being  used  achieves  the  required  control 
efficiency  during  the  reasonably 
expected  maximum  storage  vessel  filling 
or  transfer  loading  rate,  li^s 
documentation  is  to  include  a 
description  of  the  gas  stream  that  enters 
the  control  device,  including  flow  and 
regulated  material  content,  and 
additionally  for  storage  vessels,  under 
varying  liquid  level  conditions,  and  the 
information  specified  in  paragraphs 
(b)(l)(i)(A)  through  (b)(l)(i)(E)  of  this 
section,  as  applicable.  This 
documentation  shall  be  submitted  with 
the  Initial  Compliance  Status  Report  as 
specified  in  $  65. 16S(b). 

(A)  The  efficiency  determination  is  to 
include  consideration  of  all  vapors, 
gases,  and  liquids,  other  than  fiiels. 
received  by  the  control  device. 

(B)  If  an  enclosed  combustion  device 
with  a  minimum  residence  time  of  0.5 
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seconds  and  a  minimum  temperature  of 
760  'C  is  used  to  meet  the  emission 
reduction  requirement  specified  in 
§  65.42(b)(5)  or  (c)(2)  of  subpart  C  of  this 
part  for  storage  vessels  or  $  65.83(8)(1)  of 
subpart  E  of  this  part  for  transfer  racks, 
documentation  that  those  conditions 
exist  is  sufficient  to  meet  the 
requirements  of  paragraph  (b)(l)(i)  of 
this  section. 

(C)  Except  as  provided  in  paragraph 
(b)(l)(i)(B)  of  this  section  for  enclosed 
combustion  devices,  the  design 
evaluation  shall  include  the  estimated 
autoignition  temperature  of  the  stream 
being  combusted,  the  flow  rate  of  the 
stream,  the  combustion  temperature, 
and  the  residence  time  at  the 
combustion  temperature. 

(D)  For  carbon  adsorbers,  the  design 
evaluation  shall  include  the  estimated 
affinity  of  the  regulated  pollutant  vapors 
for  cart)on,  the  amoimt  of  carbon  in  each 
bed,  the  number  of  beds,  the  humidity, 
the  temperature,  the  flow  rate  of  the 
inlet  stream  and.  if  applicable,  the 
desorption  schedule,  the  regeneration 
stream  pressure  or  temperature,  and  the 
flow  rate  of  the  regeneration  stream.  For 
vacuum  desorption,  pressure  drop  shall 
be  included. 

(E)  For  condensers,  the  design 
evaluation  shall  include  the  final 
temperature  of  the  stream  vapors,  the 
type  of  condenser,  and  the  design  flow 
rate  of  the  emission  stream. 

(ii)  Performance  test.  A  performance 
test  is  acceptable  to  demonstrate 
compliance  with  §  65.42(b)(5)  of  subpart 
C  of  this  part  for  storage  vessels  and 
§  65.83(a)(1)  of  subpart  E  of  this  part  for 
transfer  racks.  The  owner  or  operator  is 
not  required  to  prepare  a  design 
evaluation  for  the  control  device  as 
described  in  paragraph  (b)(l)(i)  of  this 
section  if  a  performance  test  will  be 
performed  diat  meets  the  criteria 
specified  in  paragraphs  (b)(l)(ii)(A)  and 
(b)(l)(ii)(B)  of  this  section. 

(A)  The  performance  tost 
demonstrates  that  the  control  device 
achieves  greater  than  or  equal  to  the 
required  control  efficiency  specified  in 
§  65.42(b)(5)  of  subpart  C  of  this  part  for 
storage  vessels  or  §  6S.83(a)(l)  of 
subpart  E  of  this  part  for  transfer  racks; 
and 

(B)  The  performance  test  meets  the 
applicable  performance  test 
requirements  of  §§  65.157  and  65.158, 
and  the  results  are  submitted  as  part  of 
the  Initial  Compliance  Status  Report  as 
specified  in  §  65.165(b). 

(iii)  If  the  control  device  used  to 
comply  with  §  65.42(b)(5)  of  subpart  C 
of  this  part  for  storage  vessels  or  with 
§  65.83(a)(1)  of  subpart  E  of  this  part  for 
low-throughput  transfer  racks,  as 
applicable,  is  also  used  to  comply  with 


§  65.63(a)(2)  of  subpart  D  of  this  part  for 
process  vents  or  §  65.83(a)(1)  of  subpart 
E  of  this  part  for  transfer  racks  (for  non 
low-throughput  transfer  racks),  a 
performance  test  required  by 
§  65.148(b).  §  65.149(b).  §  65.150(b). 
§  65.151(b),  §  65.152(b),  or  §  65.155(b)  is 
acceptable  to  demonstrate  compliance 
with  §  65.42(b)(5)  of  subpart  C  of  this 
part  for  storage  vesseb  or  §  65.83(a)(1)  of 
subpart  E  of  this  part  for  low-throu{^put 
transfer  racks,  as  applicable.  The  owner 
or  operator  is  not  required  to  prepare  a 
design  evaluation  for  the  control  device 
as  described  in  paragraph  (b)(l)(i)  of  this 
section,  if  a  performance  test  will  be 
performed  which  meets  the  criteria 
specified  in  paragraphs  (b)(l)(iii)(A)  and 
(b)(l)(iii)(B)  of  this  section. 

(A)  The  performance  test 
demonstrates  that  the  control  device 
achieves  greater  than  or  equal  to  the 
required  control  efficiency  specified  in 
§  65.42(b)(5)  of  subpart  C  of  this  part  for 
storage  vessels  or  §  6S.83(a)(l)  of 
subpart  E  of  this  part  for  transfer  racks; 
and 

(B)  The  performance  testis  submitted 
as  part  of  die  Initial  Compliance  Status 
Report  as  specified  in  §  65.165(b). 

(2)  A  design  evaluation  or 
performance  test  is  not  required  if  the 
owner  or  operator  uses  a  combustion 
device  meeting  the  criteria  in  paragraph 
(b)(2)(i).  (b)(2)(u).  (b)(2)(iii).  or  (b)(2)(iv) 
of  this  section. 

(i)  A  boiler  or  process  heater  with  a 
design  heat  input  capacity  of  44 
megawatts  (150  million  British  thermal 
units  per  hour)  or  greater. 

(ii)  A  boiler  or  process  heater  burning 
hazardous  waste  for  which  the  owner  or 
operator  meets  the  requirements 
specified  in  paragraph  (b)(2)(ii)(A)  or 
(b)(2)(ii)(B)  of  this  secticm. 

(A)  The  boiler  or  process  heater  has 
been  issued  a  final  permit  under  40  CFR 
part  270  and  complies  with  the 
requirements  of  40  CFR  part  266. 
subpart  H,  or 

(B)  The  boiler  or  process  heater  has 
certified  compliance  with  the  interim 
status  requirements  of  40  CFR  part  266, 
subpart  H. 

(iii)  A  hazardous  waste  incinerator  for 
which  the  owner  or  operator  meets  the 
requirements  specified  in  paragraph 
(b)(2)(ui)(A)  or  (b)(2)(iii)(B)  of  this 
section. 

(A)  The  incinerator  has  been  issued  a 
final  permit  under  40  CFR  part  270  and 
complies  with  the  requirements  of  40 
CFR  part  264,  subpart  O;  or 

(B)  The  incinerator  has  certified 
compliance  with  the  interim  status 
requirements  of  40  CFR  part  265, 
subpart  O. 


(iv)  A  boiler  or  process  heater  into 
which  the  vent  stream  is  introduced 
with  the  primary  fuel. 

(c)  Nonflare  control  device  monitoring 
requirements.  (1)  Unless  previously 
established  under  an  applicable 
standard  prior  to  the  implementation 
date  of  this  part  as  q>ecified  in  §  65.1(f) 
of  subpart  A  of  this  part,  the  owner  or 
operator  shall  submit  with  the  Initial 
Compliance  Status  Report  a  monitoring 
plan  containing  the  information 
specified  in  §  65. 165(b)  to  identify  the 
parameters  that  will  be  monit(»ed  to 
assure  proper  operation  of  the  control 
device. 

(2)  The  owner  or  operator  shaU 
monitor  the  parameters  specified  in  the 
Initial  Compliance  Status  Report  or  in 
the  operating  permit.  Records  shall  be 
generated  as  specified  in  §  65.163(b)(1). 

f6S.l46   Nonnsre  control  dewtosa  used  for 
equipment  leeks  only. 

(a)  Equipment  and  operating 
requirements.  (1)  Owners  or  operators 
using  a  nonflare  control  device  to  meet 
the  applicable  requirements  in 

§  65.115(b)  of  subpart  F  of  this  part  shall 
meet  the  requirements  of  this  section. 
(2)  Control  devices  used  to  comply 
with  the  provisions  of  this  subpart  i^U 
be  operated  at  all  times  when  emissions 
are  vented  to  them. 

(b)  Performance  test  requirements.  A 
performance  test  is  not  required  for  any 
control  device  used  only  to  control 
emissions  from  equipment  leaks. 

(c)  Monitoring  requirements.  Owners 
or  operators  of  control  devices  that  are 
used  to  comply  only  with  the  provisions 
of  §  65.115(b)  of  subpart  F  of  this  part 
shall  monitor  these  control  devices  to 
ensure  that  they  are  operated  and 
maintained  in  conformance  with  their 
design.  The  owner  or  operator  shall 
maintain  the  records  as  specified  in 

§  65.163(d). 

166.147    FIsres. 

(a)  Flare  equipment  and  operating 
requirements.  Flares  subject  to  this 
subpart  shall  meet  the  poformance 
requirements  of  paragraphs  (a)(1) 
through  (a)(7)  of  this  section. 

(1)  Flares  shall  be  operated  at  all 
times  when  emissions  are  vented  to 
them. 

(2)  Flares  shall  be  designed  for  and 
operated  with  no  visible  emissions  as 
determined  by  the  methods  specified  in 
paragraph  (b)(3)(i)  of  this  section  except 
for  periods  not  to  exceed  a  total  of  5 
minutes  during  any  two  consecutive 
hours. 

(3)  Flares  shall  be  operated  with  a 
flare  flame  or  at  least  one  pilot  flame 
present  at  all  times,  as  determined  by 
the  methods  specified  in  paragraph  (c) 
of  this  section. 
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(4)  Flares  shall  be  used  only  when  the 
net  heating  value  of  the  gas  being 
combusted  is  11.2  mega  joules  per 
standard  cubic  meter  (300  British 
thermal  units  per  standard  cubic  foot)  or 
greater  if  the  flare  is  steam-assisted  or 
air-assisted,  or  when  the  net  heating 
value  of  the  gas  being  combusted  is  7.45 
megajoules  per  standard  cubic  meter 
(200  British  thermal  units  per  standard 
cubic  foot)  or  greater  if  the  flare  is 
nonassisted.  llie  net  heating  value  of 
the  gas  being  combusted  shall  be 
determined  by  the  methods  specified  in 
paragraph  (b)(3)(ii)  of  this  section. 

(sfPlares  used  to  comply  with  this 
section  shall  be  steam-assisted,  air- 
assisted,  or  nonassisted. 

(6)  Steam-assisted  and  nonassisted 
flares  shall  be  designed  for  and  operated 
with  an  exit  velocity  as  determined  by 
the  methods  specified  in  paragraph 
(b)(3)(iii)  of  this  section,  of  less  than 
18.3  meters  per  second  (60  feet  per  sec) 
except  as  provided  in  paragraphs 
(a)(6)(i)  and  (a)(6)(ii)  of  this  section,  as 
applicable. 

(i)  Steam-assisted  and  nonassisted 
flares  shall  be  designed  for  and  operated 
with  an  exit  velocity  as  determined  by 
the  methods  specified  in  paragraph 
(b)(3)(iii)  of  this  section  equal  to  or  less 
than  122  meters  pet  second  (400  fiset  per 
second)  if  the  net  heating  value  of  the  - 
gas  being  combusted  is  greater  than  37.3 
megajoules  per  standard  cubic  meter 
(1.000  British  thermal  units  per 
standard  cubic  foot). 

(ii)  Steam-assisted  and  nonassisted 
flares  shall  be  designed  for  and  operated 
with  an  exit  velocity,  as  determined  by 
the  methods  specified  in  paragraph 
(b)(3)(iii)  of  this  section,  of  less  than  the 
velocity.  Vma  and  less  than  122  meters 
per  second  (400  feet  per  sec),  where  the 
maximum  permitted  velocity,  Vmn,  is 
determined  by  the  following  equation: 
LoglO  (V„«.)=(Ht+28.8)/31.7         C147-1) 
Where: 
VnMa=Maximum  permitted  velocity, 

meters  per  second 
28.8=Con8tant 
31.7>Constant 
HT=The  net  heating  value  as  determined 

in  paragraph  (b)(3)(ii)  of  this 

section. 

(7)  Air-assisted  flares  shall  be 
designed  for  and  operated  with  an  exit 
velocity  as  determined  by  the  methods 
specified  in  paragraph  (b)(3)(iii)  of  this 
section  less  than  the  velocity,  Vmi. 
where  the  maximum  permitted  velocity. 
Vnaa.  is  determined  by  the  following 
equation. 

V«««8.706+0.7084  (Ht)        (147-2) 
Where: 

Vmn^Maximum  permitted  velocity, 
meters  per  second 


8.706«Constant 

0.7084=Constant 

HT=The  net  heating  value  as  determined 

in  paragraph  (b)(3)(ii)  of  this 

section, 
(b)  Flan  compliance  determination. 
(1)  Unless  an  initial  flare  compliance 
determination  of  the  flare  was 
previously  conducted  and  submitted 
under  the  referencing  subpart,  the 
owner  or  operator  shall  conduct  an 
initial  flare  compliance  determination  of 
any  flare  used  to  comply  with  the 
provisions  of  this  subpart.  Flare 
compliance  determination  records  shall 
be  kept  as  specified  in  §  65.159(a)  and 
(b)  and  a  flare  compliance 
determination  report  shall  be  submitted 
as  specified  in  §  65.164.  An  owner  or 
operator  is  not  required  to  conduct  a 
performance  test  to  determine  percent 
emission  reduction  or  outlet  regulated 
material  or  TOC  concentration  when  a 
flare  is  used. 

(2)  Unless  already  permitted  by  the 
applicable  title  V  permit,  if  an  owner  or 
operator  elects  to  use  a  flare  to  replace 
an  existing  control  device  at  a  later  date, 
the  owner  or  operator  shall  notify  the 
Administrator,  either  by  amendment  of 
the  regulated  source's  title  V  permit  or, 
if  title  V  is  not  applicable,  by 
submission  of  the  notice  specified  in 

§  65.167(a).  Upon  implementing  the 
change,  a  flare  compliance 
determination  shall  be  performed  using 
the  methods  specified  in  paragraph 
(b)(3)  of  this  section  within  180  days. 
The  compliance  deteimination  report 
shall  be  submitted  to  the  Administrator 
within  60  days  of  completing  the 
determination  as  provided  in 
$  65.164(b)(2).  If  an  owner  or  operator 
elects  to  use  a  flare  to  replace  an 
existing  final  recovery  device  that  is 
used  on  a  Group  2A  process  vent,  the 
owner  or  operator  shall  comply  with  the 
applicable  provisions  of  §§  65.63(e)  and 
65.67(b)  of  subpart  D  of  this  part  and 
submit  the  notification  specified  in 
§  65.167(a). 

(3)  Flare  compliance  determinations 
shall  meet  the  requirements  specified  in 
paragraphs  (b)(3)(i)  through  (b)(3)(iv)  of 
this  section. 

(i)  Method  22  of  appendix  A  of  part 
60  ^all  be  used  to  determine  the 
compliance  of  flares  with  the  visible 
emission  provisions  of  this  subpart.  The 
observation  period  is  2  hours,  except  for 
transfer  racks  as  provided  in  paragraph 
(b)(3)(i)(A)  or  (b)(3)(i)(B)  of  this  section. 

(A)  For  transfer  racks,  if  the  loading 
cycle  is  less  than  2  hours,  then  the 
observation  period  for  that  run  shall  be 
for  the  entire  loading  cycle. 

(B)  For  transfer  racks,  if  additional 
loading  cycles  are  initiated  within  the  2- 


hour  period,  then  visible  emissions 
observations  shall  be  conducted  for  the 
additional  cycles. 

(ii)  The  net  heating  value  of  the  gas 
being  combusted  in  a  flare  shall  be 
calculated  using  the  following  equation: 

Ht  =  K,5;DjHj  (147-3) 

r> 
where: 

HT=Net  heating  value  of  the  sample, 
megajoules  per  standard  cubic 
meter;  where  the  net  enthalpy  per 
mole  of  of^as  is  based  on 
combustion  at  25  'C  and  760 
millimeters  of  mercury  (30  inches 
of  mercury),  but  the  standard 
temperature  for  determining  the 
volume  corresponding  to  1  mole  is 
20»C; 

Ki=l. 740x10-''  (parts  per  million  by 
volume)-'  (gram-mole  per  standard 
cubic  meter)  (megajoules  per 
kilocalories),  where  the  standard 
temperature  for  gram  mole  per 
standard  cubic  meter  is  20  "C; 

Dj=Concentration  of  sample  component 
j,  in  parts  per  million  by  voliune  on 
a  wet  basis,  as  measured  for 
organics  by  Method  18  of  part  60, 
appendix  A  and  measured  for 
hydrogen  and  cart>on  monoxide  by 
American  Society  for  Testing  and 
Materials  (ASTM)  D1946-77:  and 

Hj=Net  heat  of  combustion  of  sample 
component  j,  kilocalories  per  gram- 
mole  at  25  "^  and  760  millimeters 
of  mercury  (30  inches  of  mercury). 
The  heats  of  combustion  of  stream 
components  may  be  determined 
using  ASTM  D2382-76  if  published 
values  are  not  available  or  caimot 
be  calculated. 

(iii)  The  actual  exit  velocity  of  a  flare 
shall  be  determined  by  dividing  the 
volumetric  flow  rate  (in  imits  of 
standard  temperature  and  pressure),  as 
determined  by  Methods  2,  2A,  2C,  or  2D 
of  40  CFR  part  60,  appendix  A  as 
appropriate;  by.the  unobstructed  (free) 
cross-sectional  area  of  the  flare  tip. 

(iv)  Flare  flame  or  pilot  monitors,  as 
applicable,  shall  be  operated  during  any 
flare  compliance  determination. 

(c)  Flare  monitoring  requirements. 
Where  a  flare  is  used,  the  following 
monitoring  equipment  is  required:  a 
device  (including  but  not  limited  to  a 
thermocouple,  ultraviolet  beam  sensor, 
or  infi-ared  sensor)  capable  of 
continuously  detecting  that  at  least  one 
pilot  flame  or  the  flare  flame  is  present. 
Flame  monitoring  and  compUance 
records  shall  be  kept  as  specified  in 
§  65.159  (c)  and  (d). 
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166.148    Indneratora. 

(a)  Incinerator  equipment  and 
operating  requirements.  (1)  Owners  or 
operators  using  incinerators  to  meet  the 
98  weight-percent  emission  reduction  or 
20  parts  per  million  by  volume  outlet 
concentiBtion  requirement  as  specified 
in  §  65.63(a)(2)  of  subpart  D  of  this  part 
or  40  CFR  60.562-1(a)(l)(i)(A)  of 
subpart  DDD  for  process  vents,  or 

§  65.83(a)(1)  of  subpart  E  of  this  part  for 
transfer  racks,  as  appUcable,  shall  meet 
the  requirements  of  this  section. 

(2)  Incinerators  used  to  comply  with 
the  provisions  of  this  subpart  shall  be 
operated  at  all  times  when  emissions  are 
vented  to  them. 

(b)  Incinerator  performance  test 
requirements.  (1)  Uidess  an  initial 
performance  test  was  previously 
conducted  and  submitted  under  the 
referencing  subpart  and  except  as 
specified  in  §  65.157(b)  and  paragraph 
(b)(2)  of  this  section,  the  owner  or 
operator  shall  conduct  an  initial 
performance  test  of  any  incinerator  used 
to  comply  with  the  provisions  of  this 
subpart  according  to  the  procedures  in 
§§65.157  and  65.158.  Performance  test 
records  shall  be  kept  as  specified  in 

§  65.160(a)  and  (b)  and  a  performance 
test  report  shall  be  submitted  as 
specified  in  §  65.164.  As  provided  in 
§  65.145(b)(1).  a  performance  test  may 
be  used  as  an  alternative  to  the  design 
evaluation  for  storage  vessels  and  low- 
throughput  transfer  rack  controls.  As 
provided  in  §  65.146(b).  no  performance 
test  is  required  for  equipment  leaks. 

(2)  An  owner  or  operator  is  not 
required  to  conduct  a  performance  test 
for  a  hazardous  waste  incinerator  for 
which  the  owner  or  operator  has  been 
issued  a  final  permit  under  40  CFR  part 
270  and  complies  with  the  requirements 
of  40  CFR  part  264,  subpart  O.  or  has 
certified  compliance  with  the  interim 
status  requirements  of  40  CFR  part  265, 
subpart  O. 

(3)  Unless  already  permitted  by  the 
applicable  tide  V  permit,  if  an  owner  or 
operator  elects  to  use  an  incinerator  to 
replace  an  existing  control  device  at  a 
later  date,  the  owner  or  operator  shall 
notify  the  Administrator,  either  by 
amendment  of  the  regulated  source's 
title  V  permit  or.  if  tide  V  is  not 
applicable,  by  submission  of  the  notice 
specified  in  §  65.167(a)  before 
implementing  the  change.  Upon 
implementing  the  change,  an  incinerator 
performance  test  shall  be  performed, 
using  the  methods  specified  in  §  65.157 
and  within  180  days  if  required  by 
paragraph  (b)(1)  of  this  section.  The 
performance  test  report  shall  be 
submitted  to  the  Administrator  within 
60  days  of  completing  the  determination 
as  provided  in  §  65.164(b)(2).  If  an 


owner  or  operator  elects  to  use  an 
incinerator  to  replace  an  existing 
recovery  device  that  is  used  on  a  Group 
2A  process  vent,  the  owner  or  operator 
shall  comply  with  the  applicable 
provisions  of  §§65. 63(e)  and  65.67(b)  of 
subpart  D  of  this  part  and  submit  the 
notification  specified  in  §  65.167(a). 

(c)  Incinerator  monitoring 
requirements.  (1)  Where  an  incinerator 
is  used,  a  temperature  monitoring 
device  capable  of  providing  a 
continuous  record  that  meets  the 
provisions  specified  in  paragraph 
(c)(l)(i)  or  (c)(l)(ii)  of  tUs  section  is 
required.  Monitoring  results  shall  be 
recorded  as  specified  in  §  65.161. 
General  requirements  for  monitoring 
and  continuous  parameter  monitoring 
systems  are  contained  in  §  65.156. 

(i)  Where  an  incinerator  other  than  a 
catalytic  incinerator  is  used,  a 
temperature  monitoring  device  shall  be 
installed  in  the  fire  box  or  in  the 
ductwork  immediately  downstream  of 
the  fire  box  in  a  position  before  any 
substantial  heat  exchange  occurs. 

(ii)  Where  a  catalytic  incinerator  is 
used,  temperature  monitoring  devices 
shall  be  installed  in  the  gas  stream  . 
immediately  before  and  after  the 
catalyst  bed. 

(2)  The  owner  or  operator  shall 
establish  a  range  for  monitored 
parameters  that  indicates  proper 
operation  of  the  incinerator.  In  order  to 
establish  the  range,  the  information 
required  in  §  65.165(c)  shall  be 
submitted  in  the  Initial  Compliance 
Status  Report  or  the  operatir^g  permit 
application  or  amendment,  llie  range 
may  be  based  upon  a  prior  performance 
test  meeting  the  specifications  of 
§  65.157(b)(1)  or  upon  existing  ranges  or 
limits  established  under  a  referencing 
subpart. 


S  66.140    Boitoraand 

(a)  Boiler  and  process  heater 
equipment  and  operating  requirements. 
(1)  Owners  or  operators  using  boilers 
and  process  heaters  to  meet  the  98 
weij^t-percent  emission  reduction  or  20 
parts  per  million  by  volume  outiet 
concentration  requirement  as  sp>ecified 
in  §  65.63(a)(2)  of  subpart  D  of  this  part 
or  40  CFR  60.562-l(a)(l)(i)(A)  of 
subpart  DDD  fcH'  process  vents,  or 
§  65.83(a)(1)  of  subpart  E  of  this  part  for 
transfer  racks,  as  applicable,  shall  meet 
the  requirements  of  this  section. 

(2)  The  vent  stream  shall  be 
introduced  into  the  flame  zone  of  the 
boiler  or  process  heater. 

(3)  Boilers  and  process  heaters  used  to 
comply  with  the  provisions  of  this 
subpart  shall  be  operated  at  all  times 
when  emissions  are  vented  to  them. 


(b)  Boiler  and  pnxxss  heater 
performance  test  requirements.  (1) 
Unless  an  initial  performance  test  was 
previously  conducted  and  submitted 
under  the  refermcing  subpart,  and 
except  as  specified  in  §  65.157(b)  and 
paragraph  (b)(2)  of  this  section,  the 
owner  or  operator  shall  conduct  an 
initial  performance  test  of  any  boiler  or 
process  heater  used  to  comply  with  the 
provisions  of  this  subpart  according  to 
the  procedures  in  §§65.157  and  65.158. 
Performance  test  records  shall  be  kept  as 
specified  in  §  65.160(a)  and  (b)  and  a 
performance  test  report  shall  be 
submitted  as  specified  in  §  65.164.  As 
provided  in  §65. 145(b)(1).  a 
performance  test  may  be  used  as  an 
alternative  to  the  design  evaluation  for 
storage  vessels  and  low-throughput 
transfer  rack  controls.  As  provided  in 
§  65.146(b),  no  performance  test  is 
required  to  demonstrate  compliance  for 
equipment  leaks. 

(2)  An  owner  or  operator  is  not 
required  to  conduct  a  performance  test 
when  any  of  the  control  devices 
specified  in  paragraphs  (b)(2)(i)  through 
(b)(2)(iii)  are  used. 

(i)  A  boiler  or  process  heater  with  a 
design  heat  input  capacity  of  44 
m^a watts  (150  million  British  thermal 
units  per  hour)  or  greater. 

(ii)  A  boiler  or  process  heater  into 
which  the  vent  stream  is  introduced 
with  the  primary  fuel  or  is  used  as  the 
primary  hiel. 

(iii)  A  boiler  or  process  heater  burning 
hazardous  waste  for  which  the  owner  or 
operator  meets  the  requirements 
specified  in  paragraph  (b)(2)(iii)(A)  or 
(b)(2)(iii)(B)  of  this  section. 

(A)  The  boiler  or  process  heater  has 
been  issued  a  final  permit  under  40  CFR 
part  270  and  complies  with  the 
requirements  of  40  CFR  part  266, 

subpart  H;  or 

(B)  The  boiler  or  process  heater  has 
certified  compliance  with  the  interim 
status  requirements  of  40  CFR  part  266, 
subpart  H. 

(3)  Unless  already  permitted  by  the 
appUcable  tide  V  permit,  if  an  owner  or 
operator  elects  to  use  a  boiler  or  process 
heater  to  replace  an  existing  control 
device  at  a  later  date,  the  owner  or 
operator  shall  notify  the  Administrator, 
either  by  amendment  of  the  regulated 
source's  tide  V  permit  or.  if  tide  V  is  not 
applicable,  by  submission  of  the  notice 
specified  in  §  65.167(a)  before 
implementing  the  change.  Upon 
implementing  the  change,  a  boiler  or 
process  heater  performance  test  shall  be 
performed  using  the  methods  specified 
in  §§65.157  and  65.158  within  180  days 
if  required  by  paragraph  (b)(1)  of  this 
section.  The  performance  test  report 
shall  be  submitted  to  the  Administrator 
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within  60  days  of  completing  the 
detennination  as  provided  in 
§  65.164(b)(2).  If  an  owner  or  operator 
elects  to  use  a  boiler  or  process  heater 
to  replace  an  existing  recovery  device 
that  is  used  on  a  Group  2A  process  vent, 
the  owner  or  operator  shall  comply  with 
the  applicable  provisions  of  §  65.63(e) 
and  §  65.67(b)  of  subpart  D  of  this  part 
and  submit  the  notification  specified  in 
§  65.167(a). 

(c)  Boiler  and  process  beater 
monitoring  requirements.  (1)  Where  a 
boiler  or  process  heater  of  less  than  44 
megawatts  (150  million  British  thermal 
units  per  hour)  design  heat  input 
capacity  is  used  and  the  regulated  vent 
stream  is  not  introduced  as  or  with  the 
primary  fuel,  a  temperature  monitoring 
device  in  the  fire  box  capable  of 
providing  a  continuous  record  is 
required.  Any  boiler  or  process  heater  in 
which  all  vent  streams  are  introduced 
with  primary  fuel  or  are  used  as  the 
primary  fuel  is  exempt  from  monitoring. 
Monitoring  results  shall  be  recorded  as 
specified  in  $65,161.  General 
requirements  for  monitoring  and 
continuous  parameter  monitoring 
systems  are  contained  in  §  65 . 1 56. 

(2)  Where  monitoring  is  required,  the 
owner  or  operator  shall  establish  a  range 
for  monitored  parameters  that  indicates 
proper  operation  of  the  boiler  or  process 
heater.  In  order  to  establish  the  range, 
the  information  required  in  $  65.165(c) 
shall  be  submitted  in  the  Initial 
Compliance  Status  Report  or  the 
operating  permit  application  or 
amendment.  The  range  may  be  based 
upon  a  prior  performance  test  meeting 
the  specifications  of  §  65.157(b)(1)  or 
upon  existing  ranges  or  limits 
established  under  a  referencing  subpari. 

f6S.1S0   AbaortMTs  uMd  M  control 


(a)  Absorber  equipment  and  operating 
requirements.  (1)  Owners  or  operators 
using  absorbers  to  meet  the  98  wei^t- 
percent  emission  reduction  or  20  parts 
per  million  by  volume  outlet 
concentration  requirements  as  specified 
in  §  65.63(a)(2)  of  subpart  D  of  this  part 
or  40  CFR  60.562-l(a)(l)(i)(A)  of 
subpart  DOD  for  process  vents,  or 

§  65.83(a)(1)  of  subpart  E  of  this  part  for 
transfer  racks,  as  applicable,  shall  meet 
the  requirements  of  this  section. 

(2)  Absorbers  used  to  comply  with  the 
provisions  of  this  subpart  shall  be 
operated  at  all  times  when  emissions  are 
vented  to  them. 

(b)  Absorber  performance  test 
requirements.  (1)  Unless  an  initial 
performance  test  was  previously 
conducted  and  submitted  under  the 
referencing  subpart  and  except  as 
specified  in  S  65.157(b),  the  owner  or 


operator  shall  conduct  an  initial 
performance  test  of  any  absorber  used  as 
a  recapture  device  to  comply  with  the 
provi^ons  of  this  subpart  according  to 
the  procedures  in  §§65.157  and  65.158. 
Perrormance  test  records  shall  be  kept  as 
specified  in  §  65.160  (a)  and  (b)  and  a 
performance  test  report  shall  be 
submitted  as  specified  in  §65.164.  As 
provided  in  §  65.145(b)(1),  a 
performance  test  may  be  used  as  an 
alternative  to  the  design  evaluation  for 
storage  vessels  and  low-throughput 
transfer  rack  controls.  As  provided  in 
§  65.146(b).  no  performance  test  is 
required  to  demonstrate  compliance  for 
equipment  leaks. 

(2)  Unless  already  permitted  by  the 
applicable  title  V  permit,  if  an  owner  or 
operator  elects  to  use  an  absorber  to 
replace  an  existing  recovery  or  control 
device  at  a  later  date,  the  owner  or 
operator  shall  notify  the  Administrator, 
either  by  amendment  of  the  regulated 
source's  title  V  permit  or,  if  title  V  is  not 
applicable,  by  submission  of  the  notice 
specified  in  §  65.167(a)  before 
implementing  the  change.  Upon 
implementing  the  change,  the 
provisions  specified  in  paragraph 
(b)(2)(i)  or  (b)(2)(U)  as  appUcable  shall 
be  followed. 

(i)  Replace  final  recovery  device.  If  an 
owner  or  operator  elects  to  replace  the 
final  recovery  device  on  a  process  vent 
with  an  absorber  used  as  a  control 
device,  the  owner  or  operator  shall 
comply  with  the  applicable  provisions 
of  §§  65.63(e)  and  65.67(b)  of  subpart  D 
of  this  part. 

(ii)  neplace  control  device.  If  an 
owner  or  operator  elects  to  replace  a 
control  device  on  a  Group  1  process 
vent  or  a  transfer  rack  with  an  absorber 
used  as  a  control  device,  the  owner  or 
operator  shall  perform  a  performance 
test  using  the  methods  specified  in 
§§  65.157  and  65.158  within  180  days. 
The  performance  test  report  shall  be 
submitted  to  the  Administrator  within 
60  dajrs  of  completing  the  test  as 
provided  in  §65.164^2). 

(c)  Absorber  monitoring  requirements. 
(1)  Where  an  absorber  is  used  as  a 
control  device,  either  an  organic 
monitoring  device  capable  of  providing 
a  continuous  record  or  a  scrubbing 
liquid  temperature  monitoring  device 
and  a  sfiecific  gravity  monitoring 
device,  each  capable  of  providing  a 
continuous  record,  shall  be  used. 
Monitoring  results  shall  be  recorded  as 
specified  in  §65.161.  General 
requirements  for  monitoring  and 
continuous  parameter  monitoring 
systems  are  contained  in  §  65.156. 

(2)  The  owner  or  operator  shall 
establish  a  range  for  monitored 
parameters  that  indicates  proper 


operation  of  the  absorber.  In  order  to 
establish  the  range,  the  information 
required  in  §  65.165(c)  shall  be 
submitted  in  the  Initial  Compliance 
Status  Report  or  the  operating  permit 
application  or  amendment,  llie  range 
may  be  based  upon  a  prior  performance 
test  meeting  the  specifications  of 
§  65.157(b)(1)  or  upon  existing  ranges  or 
limits  established  imder  a  referencing 
subpart. 

f6S.1S1 


(a)  Condenser  equipment  and 
operating  requirements.  (1)  Owners  or 
operators  using  condensers  to  meet  the 
98  weight-percent  emission  reduction  or 
20  parts  per  million  by  volume  outlet 
concentration  requirements  as  specified 
in  §  65.63(a)(2)  of  subpart  D  of  this  part 
or  40  CFR  60.562-l(a)(lKi)(A)  of 
subpart  DDD  for  process  vents,  or 

§  65.83(a)(1)  of  subpart  E  of  this  part  for 
transfer  racks,  as  applicable,  shall  meet 
the  requirements  of  this  section. 

(2)  Condensers  used  to  comply  with 
the  provisions  of  this  subpart  shall  be 
operated  at  all  times  when  emissions  are 
vented  to  them. 

(b)  Condenser  performance  test 
requirements.  (1)  Unless  an  initial 
performance  test  was  previously 
conducted  and  submitted  under  the 
referencing  subpart  and  except  as 
specified  in  §  65.157(b),  the  owner  or 
operator  shall  conduct  an  initial 
performance  test  of  any  condenser  used 
as  a  recapture  device  to  comply  with  the 
provisions  of  this  subpart  according  to 
the  procedures  in  §§65.157  and  65.158. 
Performance  test  records  shall  be  kept  as 
specified  in  §  65.160  (a)  and  (b)  and  a 
performance  test  report  shall  be 
submitted  as  specified  in  §  65.164.  As 
provided  in  §  65.145(b)(1),  a 
performance  test  may  be  used  as  an 
alternative  to  the  design  evaluation  Stxr 
storage  vessels  and  low-throughput 
transfer  rack  controls.  As  provided  in 

§  65.146(b),  no  performance  test  is 
required  to  demonstrate  compliance  for 
equipment  leaks. 

(2)  Unless  already  permitted  by  the 
apphcable  title  V  permit,  if  an  owner  or 
operator  elects  to  use  a  condenser  to 
replace  an  existing  recovery  or  control 
device  at  a  later  date,  the  owner  or 
operator  shall  notify  the  Administrator, 
either  by  amendment  of  the  regulated 
source's  title  V  permit  or,  if  title  V  is  not 
applicable,  by  submission  of  the  notice 
specified  in  §  65.167(a)  before 
implementing  the  change.  Upon 
implementing  the  change,  the 
provisions  specified  in  paragraph 
(b)(2)(i)  or  (b)(2)(ii)  of  this  section,  as 
appUcable.  shall  be  followed. 
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(i)  Replace  final  recovery  device.  If  an 
owner  or  operator  elects  to  replace  the 
final  recovery  device  on  a  process  vent 
with  a  condenser  used  as  a  control 
device,  the  owner  or  operator  shall 
comply  with  the  applicable  provisions 
of  §§  65.63(e)  and  65.67(b)  of  subpart  D 
of  this  part. 

(ii)  Replace  control  device.  If  an 
owner  or  operator  elects  to  replace  a 
control  device  on  a  Group  1  process 
vent  or  a  transfer  rack  with  a  condenser 
used  as  a  control  device,  the  owner  or 
operator  shall  perform  a  performance 
test  using  the  methods  specified  in 
§§65.157  and  65.158  within  180  days. 
The  performance  test  report  shall  be 
submitted  to  the  Administrator  within 
60  days  of  completing  the  test  as 
provided  in  §  65.164(b)(2). 

(c)  Condenser  monitoring 
requirements.  (1)  Where  a  condenser  is 
used  as  a  control  device,  an  organic 
monitoring  device  capable  of  providing 
a  continuous  record  or  a  condenser  exit 
(product  side)  temperature  monitoring 
device  capable  of  providing  a 
continuous  record  shall  be  used. 
Monitoring  results  shall  be  recorded  as 
specified  in  §65.161.  General 
requirements  for  monitoring  and 
continuous  parameter  monitoring 
systems  are  contained  in  §  65.156. 

(2)  The  owner  or  operator  shall 
establish  a  range  for  monitored 
parameters  that  indicates  proper 
operation  of  the  condenser.  In  order  to 
establish  the  range,  the  information 
required  in  §  65.165(c)  shall  be 
submitted  in  the  Initial  Compliance 
Status  Report  or  the  op>erating  permit 
application  or  amendment.  The  range 
may  be  based  upon  a  prior  performance 
test  meeting  the  specifications  in 
§  65.157(b)(1)  or  upon  existing  ranges  or 
limits  established  under  a  referencing 
subpart. 

166.152    Carton 


(a)  Carbon  adsorber  equipment  and 
operating  requirements.  (1)  Owners  or 
operators  using  carbon  adsorbers  to 
meet  the  98  weight-percent  emission 
reduction  or  20  parts  per  million  by 
volume  outlet  concentration 
requirements  as  specified  in 

§  65.63(a)(2)  of  subpart  D  of  this  part  or 
40  CFR  60.562-1  (a)(l)(i)(A)  of  subpart 
DDD  for  process  vents,  or  §  65.83(a)(1) 
of  subpart  E  of  this  part  for  transfer 
racks,  as  applicable,  shall  meet  the 
requirements  of  this  section. 

(2)  Carbon  adsorbers  used  to  comply 
with  the  provisions  of  this  subpart  shall 
be  operated  at  all  times  when  emissions 
are  vented  to  them. 

(b)  Carbon  adsorber  performance  test 
requirements.  (1)  Unless  an  initial 


performance  test  was  previously 
conducted  and  submitted  under  the 
referencing  subpart  and  except  as 
specified  in  §  65.157(b),  the  owner  or 
operator  shall  conduct  an  initial 
performance  test  of  any  carbon  absorber 
used  as  a  control  device  to  comply  with 
the  provisions  of  this  subpart  according 
to  the  procedures  in  §§65.157  and 
65.158.  Performance  test  records  shall 
be  kept  as  specified  in  §  65.160  (a)  and 
(b)  and  a  performance  test  report  shall 
be  submitted  as  specified  in  §65.164.  As 
provided  in  §  65.145(b)(1),  a 
performance  test  may  be  used  as  an 
alternative  to  the  design  evaluation  for 
storage  vessels  and  low-throughput 
transfer  rack  controls.  As  provided  in 
§  65.146(b),  no  performance  test  is 
required  to  demonstrate  compliance  for 
equipment  leaks. 

(2)  Unless  already  permitted  by  the 
applicable  title  V  permit,  if  an  owner  or 
operator  elects  to  use  a  carbon  adsorber 
to  replace  an  existing  recovery  or 
control  device  at  a  later  date,  the  owner 
or  operator  shall  notify  the 
Administrator  either  by  amendment  of 
the  regulated  source's  title  V  permit  or, 
if  title  V  is  not  applicable,  by 
submission  of  the  notice  specified  in 
§  65.167(a)  before  implementing  the 
change.  Upon  implementing  the  change, 
the  provisions  specified  in  paragraph 
(b)(2)(i)  or  (b)(2)(ii)  as  applicable  shall 
be  followed. 

(i)  Replace  final  recovery  device.  If  an 
owner  or  operator  elects  to  replace  the 
final  recovery  device  on  a  process  vent 
with  a  carbon  adsorber  used  as  a  control 
device,  the  owner  or  operator  shall 
comply  with  the  applicable  provisions 
of  §§  65.63(e)  and  65.67(b)  of  subpart  D 
of  this  part. 

(ii)  Replace  control  device.  If  an 
owner  or  operator  elects  to  replace  a 
control  device  on  a  Group  1  process 
vent  or  transfer  rack  with  a  carbon 
adsorber  used  as  a  recapture  device,  the 
owner  or  operator  shall  perform  a 
performance  test  using  the  methods 
specified  in  §§65.157  and  65.158  within 
180  days.  The  performance  test  report 
shall  be  submitted  to  the  Administrate 
within  60  days  of  completing  the  test  as 
provided  in  §  65.164(b)(2). 

[c]  Carbon  adsorber  monitoring 
requirements.  (1)  Where  a  carbon 
adsorber  is  used  as  a  control  device,  an 
organic  monitoring  device  capable  of 
providing  a  continuous  record  or  an 
integrating  regeneration  stream  flow 
monitoring  device  having  an  accuracy  of 
'  ±10  percent  or  better  capable  of 
recording  the  total  regeneraticm  stream 
mass  or  volumetric  flow  for  each 
regeneration  cycle  and  a  carbon-bed 
temperatvue  monitoring  device,  capable 
of  recording  the  carbon  bed  temperature 


after  each  regeneration  and  within  15 
minutes  of  completing  any  cooling  cycle 
shall  l>e  used.  Monitoring  results  shall 
be  recorded  as  specified  in  §65.161. 
General  requirements  for  monitoring 
and  continuous  [>arameter  monitoring 
systems  are  contained  in  §  65.156. 
(2)  The  owner  or  operator  shall 
establish  a  range  for  monitored 
parameters  that  indicates  proper 
operation  of  the  carbtMi  adsoiber.  Where 
the  regeneration  stream  flow  and 
carbon-bed  temperature  are  monitored, 
the  range  shall  be  in  terms  of  the  total 
regeneration  stream  flow  per 
regeneration  cycle  and  the  tonpeFature 
of  the  carbon-bed  determined  within  15 
minutes  of  the  completion  of  the 
regeneration  cooling  cycle.  In  order  to 
estabhsh  the  range,  the  information 
required  in  §  65.165(c)  shall  be 
submitted  in  the  Initial  Compliance 
Status  Report  or  the  operating  ftermit 
application  or  amendiaent.  llie  range 
may  be  based  upon  a  prior  performance 
test  meeting  the  specifications  in 
§  65.157(b)(1)  or  upon  existing  ranges  or 
limits  established  under  a  refeoencing 
subpart. 

166.153    Abaofbers, 


(a)  Finoy  recovery  device  equipment 
and  operating  requirements.  (1)  Owners 
or  operators  using  a  recovery  device  to 
meet  the  requirement  to  operate  and 
maintain  a  TRE  above  1.0  as  specified 
in  §  65.63(a)(3)  of  subpart  D  of  this  part 
for  process  vents  shall  meet  the 
requirements  of  this  section. 

(2)  Recovery  devices  used  to  comply 
with  the  provisions  of  this  siibpart  shall 
be  operated  at  all  times  when  emissicxis 
are  vented  to  them. 

(b)  Recovery  device  performance  test 
requirements.  (1)  There  are  no 
p>erformance  test  requirements  for 
recovery  devices.  Records  of  TRE  index 
value  determination  shall  be  generated 
as  specified  in  §  65.160(c). 

(2)  Replace  a  final  recovery  device  or 
control  device.  Unless  already  permitted 
by  the  appUcable  title  V  permit,  if  an 
owner  or  operator  elects  to  use  a 
recovery  device  to  replace  an  existing 
final  recovery  or  control  device  at  a  later 
date,  the  owner  or  operator  shaU  notify 
the  Administrator,  either  by  amendment 
of  the  regulated  source's  title  V  permit 
or.  if  title  V  is  not  appUcable,  by 
submission  of  the  notice  specified  in 
§  65.167(a)  before  implementing  the 
change.  Upon  implonenting  the  change, 
the  owner  or  operator  shall  comply  with 
the  appUcable  provisions  of  §§  65.63(e) 
and  65.67(b)  of  subpart  D  of  this  part 

(c)  Recovery  device  monitcaing 
requirements.  (1)  Where  an  absorber  is 
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the  final  recovery  device  in  the  recovery 
system  and  the  TRE  index  value  is 
between  1.0  and  4.0,  either  an  organic 
monitoring  device  capable  of  providing 
a  continuous  record  or  a  scrubbing 
liquid  temperatvje  monitoring  device 
and  a  specific  gravity  monitoring 
device,  each  capable  of  providing  a 
continuous  record  shall  be  used. 
Monitoring  results  shall  be  recorded  as 
specified  in  §65.161.  General 
requirements  for  monitoring  and 
continuous  parameter  monitoring 
systems  are  contained  in  §  65.156. 

(2)  Where  a  condenser  is  the  final 
recovery  device  in  the  recovery  system 
and  the  TRE  index  value  is  between  1.0 
and  4.0,  an  organic  monitoring  device 
capable  of  providing  a  continuous 
record  or  a  condenser  exit  (product  side) 
temperature  monitoring  device  capable 
of  providing  a  continuous  record  shall 
be  used.  Monitoring  results  shall  be 
recorded  as  specified  in  §65.161. 
General  requirements  for  monitoring 
and  continuous  parameter  monitoring 
systems  are  contained  in  §65.156. 

(3)  Where  a  carbon  adsorber  is  the 
final  recovery  device  in  the  recovery 
system  and  the  TRE  index  value  is 
between  1.0  and  4.0,  an  organic 
monitoring  device  capable  of  providing 
a  continuous  record;  or  an  integrating 
regeneration  stream  flow  monitoring 
device  having  an  accuracy  of  ±10 
percent  or  better,  capable  of  recording 
the  total  regeneration  stream  mass  or 
volumetric  flow  for  each  regeneration 
cycle,  and  a  carbon-bed  temperature 
monitoring  device,  capable  of  recording 
the  carbon-bed  temperature  after  each 
regeneration  and  within  15  minutes  of 
completing  any  cooling  cycle  shall  be 
used.  Monitoring  results  shall  be 
recorded  as  specified  in  §65.161. 
General  requirements  for  monitoring 
and  continuous  parameter  monitoring 
systems  are  contained  in  §  65.156. 

(4)  Unless  previously  approved  by  the 
Administrator  under  an  applicable 
standard  prior  to  the  implementation 
date  of  this  part,  as  specified  in  §  65.1(f) 
of  subpart  A  of  this  part,  if  an  owner  or 
operator  uses  a  recovery  device  other 
than  those  listed  in  this  subpart,  the 
OMmer  or  operator  shall  submit  a 
description  of  planned  monitoring, 
reporting  and  recordkeeping  procedures 
as  required  under  §  65.162(e).  The 
Administrator  will  approve  or  deny  the 
proposed  monitoring,  reporting  and 
recordkeeping  requirements  as  part  of 
the  review  of  the  submission  or  permit 
application  or  by  other  appropriate 
means. 

(5)  The  owner  or  operator  shall 
establish  a  range  for  monitored 
parameters  that  indicates  proper 
operation  of  the  recovery  device.  In 


order  to  establish  the  range,  the 
information  required  in  §  65.165(c)  shall 
be  submitted  in  the  Initial  Compliance 
Status  Report  or  the  operating  permit 
application  or  amendment.  Tlie  range 
may  be  based  upon  a  prior  performance 
test  meeting  the  specifications  in 
§  65.1S7(b)(l)  or  upon  existing  ranges  or 
limits  established  under  a  referencing 
subpart.  Where  the  regeneration  stream 
flow  and  carbon-bed  temperature  are 
monitored,  the  range  shall  be  in  terms 
of  the  total  regeneration  stream  flow  per 
regeneration  cycle  and  the  temperature 
of  the  carbon-bed  determined  within  15 
minutes  of  the  completion  of  the 
regeneration  cooling  cycle. 

165.154    Haloganacnibbers  and  other 
heloQen  reduction  devlcea. 

(a)  Halogen  scrubber  and  other 
halogen  reduction  device  equipment 
and  operating  requirements.  (1)  An 
owner  or  operator  of  halogen  scrubbers 
and  other  halogen  reduction  devices 
subject  to  this  subpart  shall  reduce  the 
overall  emissions  of  hydrogen  halides 
and  halogens  by  99  percent  or  reduce 
the  outlet  mass  of  total  hydrogen  halides 
and  halogens  to  less  than  0.45  kilograms 
per  hour  (0.99  pound  per  hour)  as 
specified  in  §  65.63(b)  of  subpart  D  of 
this  part  for  process  vents  or  §  65.83(b) 
of  subpart  E  of  this  part  for  transfer 
racks,  as  applicable,  and  shall  meet  the 
reouirements  of  this  section. 

(2)  Halogen  scrubbers  and  other 
halogen  reduction  devices  used  to 
comply  with  the  provisions  of  this 
subpart  shall  be  operated  at  all  times 
when  emissions  are  vented  to  them. 

(b)  Halogen  scrubber  and  other 
halogen  reduction  device  performance 
test  requirements.  (1)  Unless  an  initial 
performance  test  was  previously 
conducted  and  submitted  under  the 
referencing  subpart,  an  owner  or 
operator  of  a  combustion  device 
followed  by  a  halogen  scrubber  or  other 
halogen  reduction  device  to  control 
halogenated  vent  streams  in  accordance 
with  §  65.63(b)(1)  of  subpart  D  of  this 
part  for  process  vents  or  §  65.B3(b)(l)  of 
subpart  E  of  this  part  for  transfer  racks 
shall  conduct  an  initial  performance  test 
to  determine  compliance  with  the 
control  efficiency  or  emission  limits  for 
hydrogen  halides  and  halogens 
according  to  the  procedures  in  §§65.157 
and  65.158.  Performance  test  records 
shall  be  kept  as  specified  in  §  65.160(a) 
and  (b)  and  a  performance  test  re(>ort 
shall  be  submitted  as  specified  in 
§65.164. 

(2)  Unless  the  halogen  atom  mass 
emission  rate  was  previously 
determined  under  the  referencing 
subpart.an  owner  or  operator  of  a 
halogen  scrubber  or  other  halogen 


reduction  technique  to  reduce  the  vent 
stream  halogen  atom  mass  emission  rate 
to  less  than  0.45  kilogram  per  hour  (0.99 
pound  per  hour)  prior  to  a  combustion 
device  used  to  comply  with  §  65.63(b)(2} 
of  subpart  D  of  this  part  for  process 
vents  or  §  65.83(b)(2)  of  subpart  E  of  this 
part  for  transfer  racks  shall  determine 
the  halogen  atom  mass  emission  rate 
prior  to  the  combustor  according  to  the 
procedures  in  §  65.64(g)  of  subpart  D  of 
this  part  or  §  65.83(b)(3)  of  subpart  E  of 
this  i>art.  Records  of  the  halogen 
concentration  in  the  vent  stream  shall 
be  generated  as  specified  in  §  65.160(d). 

(c)  Halogen  scrubber  and  other 
halogen  reduction  device  monitoring 
requirements.  (1)  Where  a  halogen 
scrubber  is  used,  the  monitoring 
equipment  specified  in  paragraphs 
(c)(l)(i)  and  (c)(l)(ii)  of  this  section  is 
required  for  the  scrubber.  Monitoring 
results  shall  be  recorded  as  specified  in 
§65.161.  General  requirements  for 
monitoring  and  continuous  parameter 
monitoring  systems  are  contained  in 
§65.156. 

(i)  A  pH  monitoring  device  capable  of 
providing  a  continuous  record  shall  be 
installed  to  monitor  the  pH  of  the 
scrubber  effluent. 

(ii)  A  flow  meter  capable  of  providing 
a  continuous  record  shall  be  located  at 
the  scrubber  influent  for  liquid  flow. 
Gas  stream  flow  shall  be  determined 
using  one  of  the  procedures  specified  in 
paragraphs  (c)(l)(ii)(A)  through 
(c)(l)(ii)(C)  of  this  section. 

(A)  The  owner  or  operator  may 
determine  gas  stream  flow  using  the 
design  blower  capacity,  with 
appropriate  adjustments  for  pressure 
dixm. 

(B)  If  the  scrubber  is  subject  to 
regulations  in  40  CFR  parts  264  through 
266  that  have  required  a  determination 
of  the  liquid  to  gas  (L/G)  ratio  prior  to 
the  applicable  compliance  date  for  the 
chemical  manufacturing  process  unit  of 
which  it  is  part  as  specified  in  40  CFR 
63.100(k)  of  subpart  F  (if  the  referencing 
subpart  is  40  CFR  part  63,  subpart  F)  or 
prior  to  the  implementation  date  as 
specified  in  §  65.1(f)  of  subpart  A  of  this 
part  (for  all  other  referencing  subparts), 
the  owner  or  operator  may  determine 
gas  stream  flow  by  the  method  that  had 
been  utilized  to  comply  with  those 
regulations.  A  determination  that  was 
conducted  prior  to  that  compliance  date 
may  be  utilized  to  comply  with  this 
subpart  if  it  is  still  representative. 

(C)  The  owner  or  operator  may 
prepare  and  implement  a  gas  stream 
flow  determination  plan  that  documents 
an  appropriate  method  that  will  be  used 
to  determine  the  gas  stream  flow.  The 
plan  shall  require  determination  of  gas 
stream  flow  by  a  method  that  will  at 
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least  provide  a  value  for  either  a 
representative  or  the  highest  gas  stream 
flow  anticipated  in  the  scrubber  during 
representative  operating  conditions 
other  than  startups,  shutdowns,  or 
malfunctions.  The  plan  shall  include  a 
description  of  the  methodology  to  be 
followed  and  an  explanation  of  how  the 
selected  methodology  will  reliably 
determine  the  gas  stream  flow  and  a 
description  of  the  records  that  will  be 
maintained  to  document  the 
determination  of  gas  stream  flow.  The 
owner  or  operator  shall  maintain  the 
plan  as  specified  in  §  65.5  of  subpart  A 
of  this  part. 

(2)  Where  a  halogen  reduction  device 
other  than  a  scrubber  is  used,  the 
procedures  in  §  65.162(e)  shall  be 
followed  to  establish  monitoring 
parameters. 

(3)  The  owner  or  operator  shall 
establish  a  range  for  monitored 
parameters  that  indicates  proper 
operation  of  the  scrubber  or  other 
halogen  reduction  device.  In  order  to 
establish  the  range,  the  information 
required  in  §  65.165(c)  shall  be 
submitted  in  the  Initial  Compliance 
Status  Report  or  the  operating  permit 
application  or  amendment.  The  range 
may  be  based  upon  a  prior  performance 
test  meeting  the  specifications  in 

§  65.157(b)(1)  or  upon  existing  ranges  or 
limits  established  under  a  referencing 
subpart. 

166.155   Other  control  devieee. 

(a)  Other  control  device  equipment 
and  operating  requirements.  (1)  Owners 
or  operators  using  a  control  device  other 
than  one  listed  in  §§  65.147  through 
65.152  to  meet  the  98  weight-percent 
emission  reduction  or  20  parts  per 
million  by  volimie  outlet  concentration 
requirements  specified  in  §  65.63(a)(2) 
of  subpart  D  of  this  part  or  40  CFR 
60.562-l(a)(l)(i)(A)  of  subpart  DDD  for 
process  vents  or  §  65.83(a)(1)  of  subpart 
E  of  this  part  for  transfer  racks,  as 
applicable,  shall  meet  the  requirements 
of  this  section. 

(2)  Other  control  devices  used  to 
comply  with  the  provisions  of  this 
subpart  shall  be  operated  at  all  times 
when  emissions  are  vented  to  them. 

(b)  Other  control  device  performance 
test  requirements.  Unless  an  initial 
performance  test  was  previously 
conducted  and  submitted  under  the 
referencing  subpart,  an  owner  or 
operator  of  a  control  device  other  than 
those  specified  in  §§  65.147  through 
65.152,  to  comply  with  §  65.63(a)(2)  of 
subpart  D  of  this  part  for  process  vents 
or  §  6S.83(a)(l)  of  subpart  E  of  this  part 
for  transfer  racks  shall  perform  an  initial 
performance  test  according  to  the 
procedures  in  §§65.157  and  65.158. 


Performance  test  records  shall  be  kept  as 
specified  in  §  65.160(a)  and  (b)  and  a 
performance  test  report  shall  be 
submitted  as  s{>ecified  in  §65.164. 

(c)  Other  control  device  monitoring 
requirements.  (1)  Unless  previously 
submitted  and  approved  under  the 
referencing  subpart,  if  an  owner  or 
operator  uses  a  control  device  other 
than  those  listed  in  this  subpart,  the 
owner  or  operator  shall  submit  a 
description  of  planned  monitoring, 
reporting,  and  recordkeeping 
procedures  as  required  under 
§  65.162(e).  The  Administrator  will 
approve,  deny,  or  modify  based  on  the 
reasonableness  of  the  proposed 
monitoring,  reporting,  and 
recordkeeping  requirements  as  part  of 
the  review  of  the  submission  or  permit 
application  or  by  other  appropriate 
means. 

(2)  The  owner  or  operator  shall 
establish  a  range  for  monitored 
parameters  that  indicates  proper 
operation  of  the  control  device.  To 
establish  the  range,  the  information 
required  in  §  65.165(c)  shall  be 
submitted  in  the  Initial  Compliance 
Status  Report  or  the  operating  permit 
application  or  amendment.  The  range 
may  be  based  upon  a  prior  performance 
test  meeting  the  specifications  in 
§  65.157(b)(1)  or  upon  existing  ranges  or 
limits  established  imder  a  referendng 
subpart. 

165.156   Qeneial  monitoring  requirements 
for  control  and  lecooefy  devicea. 

(a)  General  monitoring  requirement 
applicability.  (1)  This  section  applies  to 
the  owner  or  operator  of  a  regulated 
source  required  to  monitor  under  this 
subpart. 

(2)  Flares  subject  to  §  65. 147(c)  are  not 
subject  to  the  requirements  of  this 
section. 

(3)  Flow  indicators  are  not  subject  to 
the  requirements  of  this  section. 

(b)  Conduct  of  monitoring.  (1) 
Monitoring  shall  be  conducted  as  set 
forth  in  this  section  and  in  the  relevant 
sections  of  this  subpart  unless  the 
provision  in  either  paragraph  (b)(l)(i)  or 
(b)(l)(ii)  of  this  section  applies. 

(i)  The  Administrator  specifies  or 
approves  the  use  of  minor  changes  in 
methodology  for  the  specified 
monitoring  requirements  and 
procedures;  or 

(ii)  The  Administrator  approves  the 
use  of  alternatives  to  any  monitoring 
requirements  or  procedures  as  provided 
in  §  65.7(b).  (c).  and  (d)  of  subpart  A  of 
this  part. 

(2)  When  one  CFMS  is  used  as  a 
backup  to  another  CPMS,  the  owner  or 
operator  shall  report  the  results  from  the 
CPMS  used  to  meet  the  monitoring 


requirements  of  this  subpart.  If  both 
such  CPMS  are  used  during  a  particular 
reporting  period  to  meet  the  monitoring 
requirements  of  this  part,  then  the 
owner  or  operator  shall  report  the 
results  from  each  CPMS  for  the  relevant 
compliance  period. 

(c)  Operation  and  maintenance  of 
continuous  parameter  monitoring 
systems.  (1)  All  monitoring  equipment 
shall  be  installed,  calibrated, 
maintained,  and  operated  according  to 
manufacturers  specifications  or  other 
written  procedures  that  provide 
adequate  assurance  that  the  equipment 
would  reasonably  be  expected,  to 
monitor  accurately. 

(2)  The  owner  or  operator  of  a 
regulated  source  shall  maintain  and 
operate  each  CPMS  as  specified  in  this 
section  or  in  a  relevant  subpart,  and  in 
a  manner  consistent  with  good  air 
pollution  control  practices. 

(i)  The  owner  or  operator  of  a 
regulated  source  shall  ensure  the 
immediate  repair  or  replacement  of 
CPMS  parts  to  correct  "routine"  or 
otherwise  predictable  CPMS 
malfunctions.  The  necessary  parts  for 
routine  repairs  of  the  affected 
equipment  shall  be  readily  available. 

(ii)  Except  for  Group  2A  process 
vents,  if  the  startup,  shutdown,  and 
malfunction  plan  is  followed  during  a 
CPMS  startup,  shutdown,  or  " 

malfunction  and  the  CPMS  is  repaired 
immediately,  this  action  shall  be 
reported  in  the  semiannual  startup, 
shutdown,  and  malfunction  report    ' 
required  under  §  65.6(b)(1)  of  subpart  A 
of  this  part. 

(iii)  Tlie  Administrator's 
determination  of  whether  acceptable 
operation  and  maintenance  procedures 
are  being  used  for  the  CPMS  vtrill  be 
based  on  information  that  may  include, 
but  is  not  limited  to,  review  of  operation 
and  maintenance  procedures,  operation 
and  maintenance  records, 
manufacturer's  recommendations  and 
specifications,  and  inspection  of  the 
CPMS. 

(3)  All  CPMS's  shall  be  installed  and 
operatimal,  and  the  data  verified  as 
specified  in  this  subpart  either  prior  to 
or  in  conjimction  with  conducting 
performance  tests.  Verification  of 
operational  status  shall,  at  a  minimum, 
include  completion  of  the 
manuhcturer's  written  specificatioas  or 
recommendations  for  imrtallation, 
operation,  and  calibration  of  the  system 
or  other  vvritten  procedures  that  provide 
adequate  assurance  that  the  equipment 
would  reasonably  be  expected  to 
monitor  accurately. 

(4)  All  CPMS  shall  be  installed  such 
that  representative  measuremmts  of 
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parameters  from  the  regulated  source 
are  obtained. 

(5)  In  accordance  with  §  65.3(a)(3)  of 
subpart  A  of  this  part,  except  for  system 
breakdowns,  repairs,  maintenance 
periods,  instrument  adjustments  or 
checks  to  maintain  precision  and 
accuracy,  calibration  checks,  and  zero 
and  span  adjustments,  all  CPMS  shall  be 
in  continuous  operation  when 
emissions  are  being  routed  to  the 
monitored  device. 

(d)  Except  for  Group  2A  process 
vents,  the  parameter  monitoring  data 
shall  be  used  to  determine  compliance 
with  the  required  operating  conditions 
for  the  monitored  control  devices.  For 
each  excursion,  except  for  excused 
excursions,  the  owner  or  operator  shall 
be  deemed  to  have  failed  to  have 
applied  the  control  in  a  manner  that 
achieves  the  required  operating 
conditions. 

(1)  An  excursion  means  any  of  the 
three  cases  listed  in  paragraphs  (d)(l)(i) 
through  (d)(l)(iii)  of  this  section.  For  a 
control  device  where  multiple 
parameters  are  monitored,  if  one  or 
more  of  the  parameters  meets  the 
excursion  criteria  in  paragraph  (d)(l)(i), 
(d)(l)(ii).  or  (d)(l)(iii).  this  is  considered 
a  single  excursion  for  the  control  device. 

(i)  When  the  daily  average  value  of 
one  or  more  monitored  parameters  is 
outside  the  permitted  range. 

(ii)  When  the  period  of  control  or 
recovery  device  operation  is  4  hours  or 
greater  in  an  operating  day  and 
monitoring  data  are  insufBcient  to 
constitute  a  valid  hour  of  data  for  at 
least  75  jpercent  of  the  operating  hours. 

(iii)  Woen  the  period  of  control  or 
recovery  device  operation  is  less  than  4 
hours  in  an  operating  day  and  more 
than  1  hour  during  the  period  of 
operation  does  not  constitute  a  valid 
hour  of  data  due  to  insufficient 
monitoring  data. 

(iv)  Monitoring  data  are  insufBdent  to 
constitute  a  valid  hour  of  data  as  used 
in  paragraphs  (d)(l)(ii)  and  (d)(l)(iii)  of 
this  section,  if  measured  values  are 
unavailable  for  any  of  the  15-minute 
periods  within  the  hour.  For  data 
compression  systems  approved  under 
$  65.162(d)(4),  monitoring  data  are 
insufficient  to  calculate  a  valid  hour  of 
data  if  there  are  less  than  four  data 
values  recorded  during  the  hour. 

(2)  One  exoised  excursion  for  each 
control  device  or  recovery  device  for 
each  semiannual  period  is  allowed. 

(3)  The  excursions  described  in 
paragraphs  (d)(3)(i)  through  (d)(3)(iii)  of 
this  section  are  not  violations,  and  do 
not  count  as  excused  excursions. 

(i)  Excursions  which  occur  during 
periods  of  startup,  shutdown,  and 
malfunction,  when  the  source  is  being 


operated  during  such  periods  in 
accordance  with  its  startup,  shutdown, 
and  malfunction  plan  as  required  by 
§6S.6of  subpart  A. 

(ii)  Excursions  which  occur  due  to 
failure  to  collect  a  valid  hour  of  data 
during  periods  of  startup,  shutdown, 
and  malfunction,  when  the  source  is 
being  operated  during  such  periods  in 
accordance  with  its  startup,  shutdown, 
and  malfunction  plan  as  required  by 
§65.6of  subpart  A. 

(iii)  Excursions  which  occur  during 
periods  of  nonoperation  of  the  regulated 
source  or  portion  thereof,  resulting  in 
cessation  of  the  emissions  to  which 
monitoring  applies. 

(4)  Nothing  m  paragraph  (d)  of  this 
section  shall  be  construed  to  allow  or 
excuse  a  monitoring  parameter 
excursion  caused  by  any  activity  that 
violates  other  applicable  provisions  of 
this  part. 

(5)  Paragraph  (d)  of  this  section, 
except  paragraph  (d)(3)  of  this  section, 
shall  apply  only  to  emission  points  and 
control  devices  for  which  continuous 
monitoring  is  required  by  this  subpart. 

(e)  Alternative  monitoring  parameter. 
An  owner  or  operator  may  request 
approval  to  monitor  control,  recovery, 
halogen  scrubber,  or  halogen  reduction 
device  operating  parameters  other  than 
those  specified  in  this  subp€urt  by 
following  the  procedures  specified  in 
§  65.162(e). 

966.IS7    PwfonnenodMt Hid ftafs 

(a)  Performance  tests  and  flare 
compliance  determinations.  Where 
§§65.145  through  65.155  require  or  the 
owner  or  operator  elects  to  conduct  a 
performance  test  of  a  nonflare  control 
device  or  a  halogen  reduction  device,  or 
a  compliance  determination  for  a  flare, 
the  requirements  of  paragraphs  (b) 
throuj^  (d)  of  this  section  apply. 

(b)  Prior  test  results  and  waivers. 
Initial  performance  tests  and  initial  flare 
compliance  determinations  are  required 
only  as  specified  in  this  subpart. 

(1)  Unless  requested  by  the 
Administrator,  an  owner  or  operator  is 
not  required  to  conduct  a  performance 
test  or  flare  compliance  determination 
under  this  subpart  if  a  prior 
performance  test  or  compliance 
determination  was  conducted  using  the 
same  methods  specified  in  §  65.158  and 
either  no  process  changes  have  been 
made  since  the  test  or  the  owner  or 
operator  can  demonstrate  that  the 
results  of  the  performance  test,  with  or 
without  adjustments,  reliably 
demonstrate  compliance  despite  process 
changes. 

(2)  Individual  performance  tests  and 
flare  compliance  determinations  may  be 


waived  upon  written  application  to  the 
Administrator  per  §65. 164(b)(3)  if,  in 
the  Administrator's  judgment,  the 
source  is  meeting  the  relevant 
standard(s)  on  a  continuous  basis,  or  the 
source  is  being  operated  under  an 
extension  of  compliance  under  40  CFR 
part  63  or  a  waiver  of  compliance  under 
40  CFR  part  61,  or  the  owner  or  operator 
has  requested  an  extension  of 
compliance  under  40  CFR  part  63  or  a 
waiver  of  compliance  under  40  CFR  part 
61,  and  the  Administrator  is  still 
considering  that  request. 

(3)  Approval  of  any  waiver  granted 
under  this  section  shall  not  abrogate  the 
Administrator's  authority  under  the  Act 
or  in  any  way  prohibit  the 
Administrator  from  later  canceling  the 
waiver.  The  cancellation  will  be  made 
only  after  notification  is  given  to  the 
owner  or  operator  of  the  source. 

(c)  Performance  tests  and  flare 
compliance  determinations  schedule. 

(1  j  Unless  a  waiver  of  performance 
testing  or  flare  compliance 
determination  is  obtained  under  this 
section  or  the  conditions  of  another 
subpart  of  this  part,  the  owner  or 
operator  shall  perform  such  tests 
specified  in  paragraphs  (c)(l)(i)  through 
(c)(l)(vii)  of  this  section. 

(i)  Within  180  days  after  the  effective 
date  of  a  relevant  standard  for  a  new 
source  that  has  an  initial  startup  date 
before  the  effective  date  of  that 
standard;  or 

(ii)  Within  180  days  after  initial 
startup  for  a  new  source  that  has  an 
initial  startup  date  after  the  effective 
date  of  a  relevant  standard:  or 

(iii)  Within  180  days  after  the 
compliance  date  specified  in  a 
referencing  subpart  for  an  existing 
source  or  within  180  days  alter  startup 
of  an  existing  source  if  the  source  beg^s 
operation  after  the  effective  date  of  the 
relevant  40  CFR  part  63  emission 
standard:  or 

(iv)  Within  180  days  after  the 
compliance  date  for  an  existing  source 
subject  to  an  emission  standard 
established  pursuant  to  section  112(f)  of 
the  Act:  or 

(v)  Within  180  days  after  the 
termination  date  of  the  source's 
extension  of  compliance  or  a  waiver  of 
compliance  for  an  existing  source  that 
obtains  an  extension  of  compliance 
under  40  CFR  63.6(i)  of  subpart  A  or  a 
waiver  of  compliapce  under  40  CFR 
61.11  of  subpart  A;  or 

(vi)  Within  180  days  after  the 
compliance  date  for  a  new  source, 
subject  to  an  emission  standard 
established  pursuant  to  section  112(f)  of 
the  Act,  for  which  construction  or 
reconstruction  is  commenced  after  the 
proposal  date  of  a  relevant  standard 
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established  pursuant  to  section  112(d)  of 
the  Act  but  before  the  proposal  date  of 
the  relevant  standard  established 
pursuant  to  section  112(f)  [see  40  CFR 
63.6(b)(4)  of  subpart  A):  or 

(vii)  ^^en  an  emission  standard 
promulgated  under  part  63  is  more 
stringent  than  the  standard  that  was 
propped  (see  40  CFR  63.6(b)(3)  of 
subpart  A],  the  owner  or  operator  of  a 
new  or  reconstructed  source  subject  to 
that  standard  for  which  construction  or 
reconstruction  is  commenced  between 
the  proposal  and  promulgation  dates  of 
the  standard  shall  comply  with 
performance  testing  requirements 
within  180  days  after  the  standard's 
effective  date  or  within  180  days  after 
startup  of  the  source,  whichever  is  later. 
If  the  promulgated  standard  is  more 
stringent  than  the  proposed  standard, 
the  owner  or  operator  may  choose  to 
demonstrate  compliance  with  either  the 
proposed  or  the  promulgated  standard. 
If  the  owner  or  operator  chooses  to 
comply  with  the  proposed  standard 
initially,  the  owner  or  operator  shall 
conduct  a  second  performance  test 
within  3  years  and  180  days  after  the 
effective  date  of  the  standard,  or  after 
startup  of  the  source,  whichever  is  later, 
to  demonstrate  compliance  with  the 
promulgated  standard. 

(2)  The  Administrator  may  require  an 
owner  or  operator  to  conduct 
performance  tests  and  compliance 
determinations  at  the  regulated  source 
at  any  time  when  the  action  is 
authorized  by  section  114  of  the  Act. 
(d)  Performance  testing  facilities.  If 
required  to  do  performance  testing,  the 
owner  or  operator  of  each  new  regulated 
source  and,  at  the  request  of  the 
Administrator,  the  owner  or  operator  of 
each  existing  regulated  source,  shall 
provide  performance  testing  faciUties  as 
specified  in  paragraphs  (d)(1)  through 
(d)(5)  of  this  section. 

(1)  Sampling  ports  adequate  for  test 
methods  applicable  to  such  source.  This 
includes,  as  applicable,  the 
requirements  specified  in  paragraphs 
(d)(l)(i)  and  (d)(l)(ii)  of  this  secUon. 

(i)  Constructing  the  air  pollution 
control  system  such  that  volumetric 
flow  rates  and  pollutant  emission  rates 
can  be  accurately  determined  by 
appUcable  test  methods  and  procedures: 
and 

(ii)  Providing  a  stack  or  duct  free  of 
cyclonic  flow  during  performance  tests 
as  demonstrated  by  applicable  test 
methods  and  procedures. 

(2)  Safe  sampling  platform(s): 

(3)  Safe  access  to  sampling 
platform(s): 

(4)  Utilities  for  sampling  and  testing 
equipment:  and 


(5)  Any  other  faciUties  that  the 
Administrator  deems  necessary  for  safe 
and  adequate  testing  of  a  source. 

§66.158    PertonnanoetMtprocedurMfor 
control  devloM. 

(a)  General  procedures.  Where 
§§65.145  through  65.155  require  or  the 
owner  or  operator  elects  to  conduct  a 
performance  test  of  a  control  device  or 
a  halogen  reduction  device,  an  owner  or 
operator  shall  follow  the  requirements 
of  paragraphs  (a)(1)  through  (a)(3)  of  this 
section,  as  applicable. 

(1)  Performance  tests  shall  be 
conducted  at  maximum  representative 
operating  conditions  for  the  process 
unless  the  Administrator  specifies  or 
approves  alternate  operating  conditions. 
During  the  performance  test,  an  owner 
or  operator  may  operate  the  control  or 
halogen  reduction  device  at  maximum 
or  minimum  representative  operating 
conditions  for  monitored  control  or 
halogen  reduction  device  parameters, 
whichever  results  in  lower  emission 
reduction.  Operations  during  periods  of 
startup,  shutdown,  and  malfunction 
shall  not  constitute  representative 
conditions  for  the  purpose  of  a 
performance  test. 

(2)  Performance  tests  shall  be 
conducted  and  daU  shall  be  reduced  in 
accordance  with  the  test  methods  and 
procedures  set  forth  in  this  subpart,  in 
each  relevant  standard,  and,  if  required, 
in  applicable  appendices  of  40  CFR 
parts  51,  60,  61,  and  63  unless  the 
Administrator  allows  revisions  to  the 
test  methods  as  specified  in  one  or  more 
of  the  paragraphs  (a)(2)(i)  through 
(a)(2)(v)  of  this  section. 

(i)  The  Administrator  specifies  or 
approves,  in  specific  cases,  the  use  of  a 
test  method  with  minor  changes  in 
methodology:  or 

(ii)  The  Administrator  approves  the 
use  of  an  alternative  test  method,  the 
results  of  which  the  Administrator  has 
determined  to  be  adequate  for  indicating 
whether  a  specific  regulated  source  is  in 
compliance.  The  alternative  method  or 
data  shall  be  validated  using  the 
applicable  procedures  of  Method  301  of 
appendix  A  of  40  CFR  part  63:  or 

Uii)  Tlie  Administrator  approves 
shorter  sampling  times  and  smaller 
sample  volumes  when  necessitated  by 
process  variables  or  other  factors;  or 

(iv)  The  Administrator  waives  the 
requirement  for  the  performance  test  as 
provided  in  §65. 157(b)(2)  because  the 
owner  or  operator  of  a  regulated  source 
has  demonstrated  by  other  means  to  the 
Administrator's  satisfaction  that  the 
regulated  source  is  in  compliance  writh 
the  relevant  standard;  or 

(v)  The  Administrator  approves  the 
use  of  an  equivalent  method- 


(3)  Each  performance  test  shall  consist 
of  three  separate  runs  using  the 
applicable  test  method.  Except  as 
provided  in  paragraphs  (a)(3)(i)  and 
(a)(3)(ii)  of  this  section,  each  run  shall 
be  conducted  for  at  least  1  hour  and 
under  the  conditions  specified  in  this 
section.  For  the  purpose  of  determining 
compliance  with  an  applicable 
standard,  the  arithmetic  mean  of  results 
of  the  three  nms  shall  apply.  In  the 
event  that  a  sample  is  accidentally  lost 
or  conditions  occur  in  which  one  of  the 
three  nms  must  be  discontinued 
because  of  forced  shutdown,  failure  of 
an  irreplaceable  portion  of  the  sample 
train,  extreme  meteorological 
conditions,  or  other  circumstances 
beyond  the  owner  or  ojjerator's  control, 
compliance  may,  upon  the 
Administrator's  approval,  be 
det«mined  using  the  arithmetic  mean 
of  the  results  of  Uie  two  other  runs. 

(i)  For  control  devices  that  are  used  to 
control  emissions  frt>m  transfer  racks 
(except  low-throughput  transfer  racks), 
and  that  are  capable  of  continuous 
vapor  processing  but  do  not  handle 
continuous  emissions  or  emissions  from 
transfer  racks  that  load  simultaneously 
from  multiple  loading  arms  each  nm 
shall  represent  at  least  one  complete 
tank  truck  or  tank  car  loading  period 
during  which  regulated  materials  are 
loaded,  and  samples  shall  be  collected 
using  integrated  sampling  or  grab 
samples  t^en  at  least  four  times  per 
hour  at  approximately  equal  intervals  of 
time,  sudi  as  15-minute  intervals. 

(ii)  For  intermittent  vapor  processing 
systems  used  for  controlling  transfer 
rack  emissions  (except  low-throughput 
transfer  racks)  that  do  not  handle 
continuous  emissions  or  multiple 
loading  arms  of  a  transfer  rack  that  load 
simultaneously,  each  nm  shall  represent 
at  least  one  complete  control  device 
cycle,  and  samples  shall  be  collected 
using  integrated  sampling  or  grab 
samples  taken  at  least  four  times  per 
hour  at  approximately  equal  intervals  of 
time,  sudi  as  15-minute  intwvals. 

(b)  Test  methods.  Where  §§65.145 
through  65.155  require  or  the  owner  or 
operator  elects  to  conduct  a 
performance  test  of  a  control  device  or 
a  halogen  reduction  device,  an  owner  or 
operator  shall  conduct  that  performance 
test  using  the  procedures  in  paragraphs 
(b)(1)  through  (b)(4)  of  this  section,  as 
appUcable.  The  regulated  material 
concentration  and  percent  reduction 
may  be  measured  as  either  total 
regulated  material  or  as  TOC  minus 
methane  and  ethane  according  to  the 

procedures  specified.  

(1)  Method  1  or  lA  of  40  CFR  part  60, 
appendix  A,  as  appropriate,  shall  be 
used  for  selection  of  the  sampling  sites. 


57866  Fwiwal  Regfater/Vol.  63.  No.  208 /Wednesday.  October  28.  1998 /Proposed  Rules 


(i)  For  dstennination  of  compliance 
with  a  percent  reduction  requirement  of 
total  regulated  material  or  TOC, 
sampling  titea  shall  be  located  at  the 
inlet  of  the  control  device  as  specified 
in  paragraphs  (b)(l)(i)(A)  and  (b)(l)(i)(B) 
of  this  section  and  at  the  outlet  of  the 
control  device. 

(A)  For  process  vents,  the  control 
device  inlet  sampling  site  shall  be 
located  after  the  final  product  recovery 
device. 

(B)  If  a  vent  stream  is  introduced  with 
the  combustion  air  or  as  a  secondary 
fuel  into  a  boiler  or  process  heater  with 
a  design  capacity  less  than  44 
megawatts  (ISO  million  British  thermal 
units  per  hour),  selection  of  the  location 
of  the  inlet  sampling  sites  shall  ensure 
the  measurement  of  total  regulated 
material  or  TOC  (minus  methane  and 
ethane)  concentrations,  as  applicable,  in 
all  vent  streams  and  primary  and 
secondary  fuels  introduced  into  the 
boiler  or  process  heater. 

(ii)  For  determination  of  compliance 
with  the  20  parts  per  million  by  volume 
total  regulated  material  or  TOC  limit  in 
§  65.63(a)(2)  of  subpart  D  of  this  part. 
§  65.83(a)(1)  of  subpart  E  of  this  part, 
and  40  CFR  60.562-l(a)(l)(i)(A)  of 
subpart  DDD.  the  sampling  site  shall  be 
located  at  the  outlet  of  the  control 
device. 

(2)  The  gas  volumetric  flow  rate  shall 
be  determined  using  Method  2,  2A,  2C, 
or  2D  of  40  CFR  part  60.  appendix  A, 
as  appropriate. 

(3)  To  determine  compliance  with  the 
20  parts  per  million  by  volume  total 
regulated  material  or  TOC  (minus 
methane  and  ethane)  limit,  the  owner  or 
operator  shall  use  Method  18  of  40  CFR 
part  60.  appendix  A.  to  measure  either 
TOC  minus  methane  and  ethane  or  total 
regulated  material,  as  applicable. 
Alternatively,  any  other  method  or  data 
that  have  been  validated  according  to 
the  applicable  procedures  in  Method 
301  of  appendix  A  of  40  CFR  part  63. 
may  be  used.  Method  25A  may  be  used 
for  transfiBr  racks  as  detailed  in 
paragraph  (b)(3)(iv)  of  this  section.  The 
procedures  specified  in  paragraphs 
(b)(3)(i)  through  (b)(3)(iv)  of  this  secUon 
shall  be  used  to  calculate  parts  per 
million  by  volume  concentration, 
corrected  to  3  percent  oxygen. 

(i)  Except  as  provided  in  paragraphs 
(a)(3)(i)  and  (a)(3)(ii)  of  this  section,  the 
minimum  sampling  time  for  each  run 
shall  be  1  hour  in  which  either  an 
integrated  sample  or  a  minimum  of  four 
grab  samples  shall  be  taken.  If  grab 
sampling  is  used,  then  the  samples  shall 
be  taken  at  approximately  equal 
intervals  in  time,  such  as  15  minute 
intervals  during  the  nm. 


(ii)  The  concentration  of  either  TOC 
(minus  methane  or  ethane)  or  total 
regulated  material  shall  be  calculated 
according  to  paragraph  (b)(3)(ii)(A)  or 
(b)(3)(u)(B)  of  this  section. 

(A)  The  TOC  concentration  (Ctdc)  is 
the  sum  of  the  concentrations  of  the 
individual  components  and  shall  be 
computed  for  each  nm  using  equation 
156-1. 


^REC,  <"■  Ctoc  -  X 


(1S8>1) 


i>l 


Where: 

Creo.  or 

Croc  =  Concentration  of  total  regulated 

material  or  concentration  of  TOC 

(minus  methane  and  ethane),  dry 

basis,  parts  per  million  by  volume. 
X  =  Number  of  samples  in  the  sample 

nm. 
n  =  Nimiber  of  components  in  the 

sample. 
Cji  =  Concentration  of  sample 

components  j  of  sample  i.  dry  basis. 

parts  per  million  by  volume. 
(B)  The  total  regulated  material  (Crk:) 
shall  be  computed  according  to  equation 
158-1  except  that  only  the  regulated 
species  shall  be  summed.  Where  the 
regulated  material  is  organic  HAP's.  the 
list  of  organic  HAP's  provided  in  table 
2  of  40  CFR  part  63.  subpart  F,  shall  be 
used. 

(iii)  The  concentration  of  TOC  or  total 
regulated  material,  as  applicable,  shall 
be  corrected  to  3  percent  oxygen  if  a 
combustion  device  is  the  control  device. 

(A)  The  emission  rate  correction 
factor  (or  excess  air)  integrated  sampling 
and  analysis  procedures  of  Method  3B 
of  40  CFR  part  60,  appendix  A.  shall  be 
used  to  determine  the  oxygen 
concentration.  The  sampling  site  shall 
be  the  same  as  that  of  the  regulated 
material  or  organic  compoimd  samples, 
and  the  samples  shall  be  taken  during 
the  same  time  that  the  regulated 
material  or  oiganic  compound  samples 
are  taken. 

(B)  The  concentration  corrected  to  3 
percent  oxygen  (Q)  shall  be  computed 
using  equation  158-2. 


c,=c. 


17.9 


(15^2) 


l,20.9-%O2j 

Where: 

Cc  =  Concentration  of  TOC  or  regulated 
material  corrected  to  3  percent 
oxygen,  dry  basis,  parts  per  million 
by  volume. 

Cm  =  Concentration  of  TOC  (minus 
methane  and  ethane)  or  regulated 
material,  dry  basis,  parts  per 
million  by  volume. 


%02d  =  Concentration  of  oxygen,  dry 
basis,  percentage  by  volume. 

(iv)  Method  25A  of  40  CFR  part  60, 
appendix  A  may  be  used  for  the  purpose 
of  determining  compliance  with  the  20 
parts  per  million  by  volume  limit 
specified  in  §  65.83(a)(1)  of  subpart  E  of 
this  part  for  transfer  racks.  If  Method 
25A  of  40  CFR  part  60.  appendix  A  is 
used,  the  procedures  specified  in 
paragraphs  (b)(3)(iv)(A)  through 
(b)(3)(iv)(D)  of  this  section  shall  be  used 
to  calculate  the  concentration  of  organic 
compounds  (Cnx;)- 

(A)  The  principal  organic  HAP  in  the 
vent  stream  shall  be  used  as  the 
calibration  gas. 

(B)  The  span  value  for  Method  25A  of 
40  CFR  part  60.  appendix  A.  shall  be 
between  1.5  and  2.5  times  the 
concentration  being  measured. 

(C)  Use  of  Method  25A  of  40  CFR  part 
60.  appendix  A.  is  acceptable  if  the 
response  from  the  high-level  calibration 
gas  is  at  least  20  times  the  standard 
deviation  of  the  response  from  the  zero 
calibration  gas  when  the  instnunent  is 
zeroed  on  the  most  sensitive  scale. 

(D)  The  concentration  of  TOC  shall  be 
corrected  to  3  percent  oxygen  using  the 
procedures  and  equation  in  paragraph 
(b)(3)(iii)  of  this  section. 

(4)  To  determine  compliance  with  a 
percent  reduction  requirement,  the 
owner  or  operator  shall  use  Method  18 
of  40  CFR  part  60,  appendix  A; 
alternatively,  any  other  method  or  data 
that  have  been  validated  according  to 
the  applicable  procedures  in  Method 
301  of  appendix  A  of  40  CFR  part  63 
may  be  used.  Method  25A  of  40  CFR 
part  60,  appendix  A  may  be  used  for 
transfer  racks  as  detailed  in  paragraph 
(b)(4)(v)  of  this  section.  Procedures 
specified  in  paragraphs  (b)(4)(i)  through 
(b)(4)(v)  of  this  section  shall  be  used  to 
calculate  percent  reduction  efficiency. 

(i)  The  minimum  sampling  time  for 
each  run  shall  be  1  hour  in  which  either 
an  integrated  sample  or  a  minimimi  of 
four  grab  samples  shall  be  taken.  If  grab 
sampling  is  used,  then  the  samples  shall 
be  taken  at  approximately  equal 
intervals  in  time,  such  as  15-minute 
intervals  during  the  run. 

(ii)  The  mass  rate  of  either  TOC 
(minus  methane  and  ethane)  or  total 
regulated  material  (Ei,  Eo)  shall  be 
computed  as  applicable. 

(A)  Equations  158-3  and  158-4  shall 
be  used. 


Ei=K: 


SC,M, 


Qi 


(158-3) 
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Eo  =  K: 


Vi-i 


CojM^ 


(15*4) 


Where: 

E|.  Eo  =  Emission  rate  of  TOC  (minus 
methane  and  ethane)  (Enx:)  ot 
emission  rate  of  total  organic  HAP 
(Ehap)  in  the  sample  at  the  inlet  and 
outlet  of  the  control  device, 
respectively,  dry  basis,  kilogram  per 
hour. 

Ki  =  Constant.  2.494  x  10'  (parts  per 
million)  ~ '  (gram-mole  per  standard 
cubic  meter)  (kilogram  per  gram) 
(minute  per  hour),  where  standard 
temperature  (gram-mole  per 
standard  cubic  meter)  is  20  *C. 

n  =  Number  of  components  in  the 
sample. 

Cij.  Coj  =  Concentration  on  a  dry  basis 
of  organic  compoimd  j  in  parts  per 
million  by  volume  of  the  gas  stream 
at  the  inlet  and  outlet  of  the  control 
device,  respectively.  If  the  TOC 
emission  rate  is  being  calculated.  Qj 
and  Coi  include  all  organic 
compounds  measured  minus 
methane  and  ethane;  if  the  total 
organic  HAP  emissions  rate  is  being 
calculated,  only  organic  HAP  are 
included. 

My.  Moj  =  Molecular  weight  of  organic 
compound  j.  gram  j>er  gram-mole, 
of  the  gas  stream  at  the  inlet  and 
outlet  of  the  control  device, 
respectively. 

Qj.  Qp  =  Process  vent  flow  rate,  dry 

standard  cubic  meter  per  minute,  at 
a  temperature  of  20  "C.  at  the  inlet 
and  outlet  of  the  control  device, 
respectively. 

(B)  Where  the  mass  rate  of  TOC  is 
being  calculated,  all  organic  compounds 
(minus  methane  and  ethane)  measured 
by  Method  18  of  40  CFR  part  60, 
appendix  A,  are  summed  using 
equations  158-3  and  158—4. 

(C)  Where  the  mass  rate  of  total 
regulated  material  is  being  calculated, 
oidy  the  species  comprising  the 
regiilated  material  shall  be  summed 
using  equations  158-3  and  158-4. 
Where  the  regulated  material  is  organic 
HAP's.  the  list  of  organic  HAP's 
provided  in  table  2  of  40  CFR  part  63. 
subpart  F,  shall  be  used. 

(iii)  The  percent  reduction  in  TOC 
(minus  methane  and  ethane)  (v  total 
regulated  material  shall  be  calculated 
using  equation  158-5. 


R  = 


^i— ^(100)  (158-5) 


Where: 

R  =  Control  efficiency  of  control  device, 
percent. 


Ei=Mass  rate  of  TOC  (minus  methane 
and  ethane)  or  total  regulated 
material  at  the  inlet  to  the  control 
device  as  calculated  under 
paragraph  (b)(4)(ii)  of  this  section, 
kilograms  TOC  per  hour  or 
kilograms  regulated  material  per 
hour. 
Ea=Mass  rate  of  TOC  (minus  methane 
and  ethane)  or  total  regulated 
material  at  the  outlet  of  the  control 
device,  as  calculated  under 
paragraph  (b)(4)(ii)  of  this  section, 
kilograms  TOC  per  hour  or 
kilograms  total  regulated  material 
per  hour, 
(iv)  If  the  vent  stream  entering  a  boiler 
or  process  heater  with  a  design  capacity 
less  than  44  megawatts  (150  million 
British  thermal  units)  is  introduced  with 
the  combustion  air  or  as  a  secondary 
fuel,  the  weight-percent  reduction  of 
total  regulated  material  or  TOC  (minus 
methane  and  ethane)  across  the  device 
shall  be  determined  by  ciMnparing  the 
TOC  (minus  methane  and  eUiane)  or 
total  regulated  material  in  all  combusted 
vent  streams  and  primary  and  secondary 
fuels  with  the  TOC  (minus  methane  and 
ethane)  or  total  regulated  material 
exiting  the  combustion  device, 

respectively.  

(v)  Method  25A  of  40  CFR  part  60. 
appendix  A.  may  also  be  used  for  the 
piupose  of  determining  ccxnplianoe 
with  the  percent  reduction  requirement 
for  transfer  racks.  

(A)  If  Method  25A  of  40  CFR  part  60. 
appendix  A.  is  used  to  measure  the 
concentration  of  organic  compounds 
(Croc),  the  prindpd  regulated  material 
in  the  vent  stream  shall  be  used  as  the 
calibration  gas. 

(B)  An  emission  testing  interval  shall 
consist  of  each  15-minute  period  during 
the  performance  test.  For  each  interval, 
a  reading  from  eadi  measurement  dudl 
be  recorded. 

(C)  The  avoBge  organic  compound 
concentration  and  the  volume 
measurement  shall  correspond  to  the 
same  emissions  testing  interval. 

(D)  The  mass  at  the  inlet  and  outlet  of 
the  control  device  during  each  testing 
interval  shall  be  calciUated  using 
equation  158-6. 

Mj=FkV.C        (158-6) 

Where: 

Mj^Mass  of  organic  compoimds  emitted 

during  testing  interval  j.  kilograms. 
F=10~*  =  Conversion  factor,  (cutric 

meters  regulated  material  per  cubic 

meters  air)  *  (parts  per  million  by 

volume)  ~1. 
K=Density.  kilograms  per  standard 

cubic  meter  regulated  material. 
=659  kilograms  per  standard  cubic 

meter  r^ulated  material.  (Note:  The 


density  term  cancels  out  when  the 
percent  reduction  is  calculated. 
Therefore,  the  density  used  has  no 
effect.  The  density  of  hexane  is 
given  so  that  it  can  be  used  to 
maintain  the  luiits  of  Mj.) 

V,= Volume  of  air-vapor  mixture 

exhausted  at  standard  conditicms. 
20  "C  and  760  millimeters  of 
mercury  (30  inches  of  mercury), 
standard  cubic  meters. 

Ci=Total  concentration  of  organic 
compounds  (as  measured)  at  the 
exhaust  vent,  parts  per  miUion  by 
volume,  dry  basis. 
(E)  The  organic  compound  mass 

emission  rates  at  the  inlet  and  outlet  of 

the  control  device  shall  be  calculated  as 

follows:  where: 


Sm, 


E=- 


(158-7) 


'M 


oj 


E„  = 


(I58«) 


Where: 

E,.  Ea=Mass  flow  rate  of  organic 
compounds  at  the  inlet  (i)  and 
outlet  (o)  of  the  control  device, 
kilograms  per  hour. 
n=Number  of  testing  intervab. 
M^  MopMass  of  oiganic  compounds  at 
the  inlet  (i)  or  outlet  (o)  during 
testing  interval  j.  kilograms. 
T=T(^  time  of  all  testing  intervals, 
houre. 
(c)  Halogen  test  method.  An  owner  or 
operator  using  a  halogen  scrubber  or 
other  halogen  reduction  device  to 
control  halogenated  vent  streams  in 
compliance  with  $65.63(bKl)  of  subpart 
D  of  this  part  for  process  vents  or 
§  65.83(bXl)  of  subpart  E  of  this  part  for 
transfer  racks,  who  is  required  to 
conduct  a  performance  test  to  determine 
compliance  with  the  ctmtrol  efficiency 
or  emission  limits  for  hydrogen  halides 
and  halogens,  as  specified  in 
S  65.154(b)(1)  shall  follow  the 
procedures  specified  in  paragraphs 
(c)(1)  through  (c)(4)  of  this  section. 

(1)  For  an  owner  or  operator 
determining  campliance  with  the 
percent  reduction  of  total  hydrogen 
halides  and  halogens,  sampling  sites 
shBU  be  located  at  the  inlet  and  outlet 
of  the  scrubber  or  other  halogen 
reduction  device  used  to  reduce  halogen 
emissions.  Fcv  an  owner  or  operator 
determining  compliance  Mrith  the  less 
than  0.45  kilogram  per  hour  (0.99 
pounds  per  hour)  outlet  emission  limit 
for  total  hydrogen  habdes  and  halogens. 
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the  sampling  site  shall  be  located  at  the 
outlet  oi  the  scrubber  or  other  halogen 
reduction  device  and  prior  to  any 
releases  to  the  atmosphere. 

(2)  Except  as  provided  in  paragraph 
(a)(2)  of  this  section,  Method  26  or 
Method  26A  of  40  CFR  part  60. 
appendix  A,  shall  be  used  to  determine 
the  concentration,  in  milUgrams  per  dry 
standard  cubic  meter,  of  total  hydrogen 
halides  and  halogens  that  may  be 
present  in  the  vent  stream.  The  mass 
wmissioos  of  each  hydrogen  halide  and 
halogen  compound  shall  be  calculated 
from  the  measured  concentrations  and 
the  BM  stream  flow  rate. 

(3)  To  determine  compliance  with  the 
percent  removal  efficiency,  the  mass 
emissions  for  any  hydrogen  halides  and 
halogens  present  at  the  inlet  of  the 
halogen  reduction  device  shall  be 
summed  together.  The  mass  emissions 
of  the  compounds  present  at  the  outlet 
of  the  scrubber  or  other  halogen 
reduction  device  shall  be  sununed 
together.  Percent  reduction  shall  be 
determined  by  comparison  of  the 
summed  inlet  and  outlet  measurements. 

(4)  To  demonstrate  compliance  with 
the  less  than  0.45  kilogram  per  hour 
(0.99  pound  per  hour)  outlet  emission 
limit,  the  test  results  must  show  that  the 
mass  emission  rate  of  total  hydrogen 
halides  and  halogens  measured  at  the 
outlet  of  the  scrubber  or  other  halogen 
reduction  device  is  below  0.45  kilogram 
per  hour  (0.99  pound  per  hour). 

IMlIW   Five 


(a)  Conditions  of  flan  compliance 
determination  records.  Upon  request, 
the  owner  or  operator  shall  make 
available  to  the  Administrator  such 
records  as  may  be  necessary  to 
determine  the  conditions  of  flare 
compUanoe  determinations  performed 
pursuant  to  §  6S.147(b). 

(b)  Flan  compliance  determination 
nconh.  Whan  using  a  flare  to  comply 
with  this  subpart,  record  the 
inloimation  qiedfied  in  paragraphs 
(b)(1)  through  (b)(3)  of  this  section  for 
eadi  flare  compliance  determination 
performed  pursuant  to  §  65.147(b).  As 
specified  in  S  65. 164(a)(1),  the  owner  or 
operator  shall  include  this  information 
in  the  flare  compliance  determination 
report. 

(1)  Flare  design  (i.e.,  steam-assisted, 
air-assisted,  or  nonassisted); 

(2)  All  visible  emission  readings,  heat 
content  determinations,  flow  rate 
measurements,  and  exit  velocity 
determinations  made  during  the  flare 
compliance  determination;  and 

(3)  All  periods  during  the  flare 
compliance  determination  when  all 
pilot  flames  are  absent  or.  if  only  the 


flare  flame  is  monitored,  all  periods 
when  the  flare  flame  is  absent. 

(c)  Monittmng  ncords.  Each  owner  or 
operator  shall  keep  up  to  date  and 
readily  accessible  hourly  records  of 
whether  the  flare  flame  or  pilot  flame 
monitors  are  continuously  operating 
and  whether  the  flare  flame  or  at  least 
one  pilot  flame  is  continuously  present. 
For  transfer  racks,  hourly  reccmis  are 
required  only  while  the  transfer  vent 
stream  is  being  vented. 

(d)  Compliance  ncords.  (1)  Each 
owner  or  operator  shall  keep  records  of 
the  times  and  duration  of  all  periods 
during  which  the  flare  flame  and  all  the 
pilot  flames  are  absent.  This  record  shall 
be  submitted  in  the  periodic  reports  as 
specified  in  §  65.166(c). 

(2)  Each  owner  or  operator  shall  keep 
records  of  the  times  and  durations  of  all 
periods  during  which  the  flare  flame  or 
pilot  flame  monitors  are  not  operating. 

♦66.160    Pertennance  iMt  and  TRE  index 
value  deisniwMMlon  i 


(a)  Availability  of  performance  tests 
records.  Upon  request,  the  owner  or 
opwator  shall  make  available  to  the 
Administrator  such  records  as  may  be 
necessary  to  determine  the  conditions  of 
performance  tests  performed  pursuant 
to  §  65.148(b),  §  65.149(b),  §  65.150(b), 

§  65.151(b),  S  65.152(b),  865.154(b),  or 
$65.1S5(b). 

(b)  Nonflan  control  device  and 
halogen  reduction  device  performance 
test  records.  Each  owner  or  operator 
subfect  to  the  provisions  of  this  subpart 
shall  keep  up-to-date,  readily  accessible 
records  of  the  data  specified  in 
paragraphs  (b)(1)  throu^  (b)(3)  of  this 
section,  as  applicable,  measured  during 
each  performance  test  performed 
pursuant  to  §  6S.148(b).  %  65.149(b). 

§  65.150(b).  §  65.151(b).  S  65.152(b). 
§  65.154(b).  or  §  65.155(b).  and  also 
include  that  data  in  the  Initial 
Compliance  St^t^ls  Report  as  specified 
in  §  65.164(a).  The  same  data  specified 
in  paragraphs  (bHl)  through  (b)(3)  of 
this  section,  as  applicable,  shall  be 
submitted  in  the  reports  of  all 
subsequently  required  performance  tests 
where  either  the  emission  control 
efficiency  of  a  nonflare  control  device  or 
the  ouUet  concentration  of  TOC  or 
resulated  material  is  determined. 
Tl)  Nonflan  combustion  device. 
Where  an  owner  or  operator  subject  to 
the  provisions  of  paragraph  (b)  of  this 
section  seeks  to  demonstrate 
compliance  with  a  percent  reduction 
requirement  or  a  parts  per  million  by 
volume  requirement  using  a  nonflare 
combustion  device,  the  information 
specified  in  paragraphs  (b)(l)(i)  through 
(b)(l)(vi)  of  this  section  shall  be 
recorded. 


(i)  For  thermal  incinerators,  record  the 
fire  box  temperature  averaged  over  the 
full  period  of  the  performance  test. 

(iij  For  catalytic  incinerators,  record 
the  upstream  and  downstream 
temperatures  and  the  temperature 
difiisrence  across  the  catalyst  bed 
averaged  over  the  full  period  of  the 
performance  test. 

(iii)  For  an  incinerator,  record  the 
percent  reduction  of  regulated  material 
or  TCX]  achieved  by  the  incinerator 
determined  as  spe^fied  in 
§  65.158(b)(4).  as  appUcable.  or  the 
concentration  of  regulated  material  or 
TOC  (parts  per  million  by  volimie,  by 
compound)  determined  as  specified  in 
S  65.158(b)(3)  at  the  outlet  of  the 
incinerator. 

(iv)  For  a  boiler  or  process  heater, 
record  a  description  of  the  location  at 
which  the  vent  stream  is  introduced 
into  the  boiler  or  process  heater. 

(v)  For  boilers  or  process  heaters  with 
a  design  heat  input  capacity  less  than  44 
megawatts  (150  British  thermal  units 
per  hour)  and  where  the  vent  stream  is 
not  introduced  with  or  as  the  primary 
fuel,  record  the  fire  box  temperature 
averaged  over  the  full  period  of  the 
performance  test. 

(vi)  For  a  boiler  or  process  heater  with 
a  design  heat  input  capacity  of  less  than 
44  megawatts  (150  British  diermal  units 
per  hour)  and  where  the  process  vent 
stream  is  introduced  with  combustion 
air  or  used  as  a  secondary  fuel  and  is 
not  mixed  with  the  primary  fuel,  record 
the  percent  reduction  of  regulated 
material  or  TOC.  or  the  concentration  of 
regulated  material  or  TOC  (parts  per 
million  by  voliune,  by  compound) 
determined  as  specified  in  §  65. 158(b)(3) 
at  the  outlet  of  the  combustion  device. 

(2)  Other  nonflan  control  devices. 
Where  an  owner  or  operator  seeks  to  use 
an  absorber,  condenser,  or  carbon 
adsorber  as  a  control  device,  the 
information  specified  in  paragraphs  • 
(b)(2)(i)  through  (b)(2)(v)  shall  be 
recorded,  as  applicable. 

(i)  Where  an  alMKirfoer  is  used  as  the 
control  device,  the  exit  specific  gravity 
and  average  exit  temperature  of  the 
absorbing  liquid  measured  at  least  every 
15  minutes  and  averaged  over  the  same 
time  period  as  the  performance  test 
(both  measured  while  the  vent  stream  is 
normally  routed  and  constituted);  or 

(ii)  Where  a  condenser  is  used  as  the 
control  device,  the  average  exit  (product 
side)  temperature  measured  at  least 
every  15  minutes  and  averaged  over  the 
same  time  period  as  the  performance 
test  while  the  vent  stream  is  routed  and 
constituted  normally;  or 

(iii)  Where  a  carbon  adsorber  is  used 
as  the  control  device,  the  total 
regeneration  stream  mass  flow  during 
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each  carbon-bed  regeneration  cycle 
during  the  period  of  the  performance 
test  measured  at  least  every  15  minutes 
and  averaged  over  the  same  time  period 
as  the  performance  test  (full  carbon-bed 
cycle),  and  temperature  of  the  carbon- 
bed  after  each  regeneraticm  during  the 
period  of  the  performance  test  (and 
within  15  minutes  of  completion  of  any 
cooling  qycle  or  cycles);  or 

(iv)  As  an  alternative  to  paragraph 
(b)(2)(i).  (b)(2)(u).  or  (b)(2)(iu)  of  this 
section,  the  concentration  level  or 
reading  indicated  by  the  organics 
mcmitoring  device  at  the  outlet  of  the 
absorber,  condenser,  or  carbon  adsorber 
measured  at  least  every  15  minutes  and 
averaged  over  the  same  time  period  as 
the  performance  test  while  the  vent 
stream  is  normally  routed  and 
constituted. 

(v)  For  an  absorber,  condenser,  or 
carbon  adsorber  used  as  a  control 
device,  the  percent  reduction  of 
regulated  material  or  TOC  achieved  by 
the  control  device  determined  as 
specified  in  §  65.158(b)(4).  or  the 
concentration  of  regulated  material  or 
TOC  (parts  per  million  by  volume,  by 
compound)  determined  as  specified  in 
§  65.158(b)(3)  at  the  outlet  of  the  control 

device. 

(3)  Halogen  reduction  devices.  When 
using  a  scrubber  following  a  combustion 
device  to  control  a  halogenated  vent 
stream,  record  the  information  specified 
in  paragraphs  (b)(3)(i)  through  (b)(3)(iu) 
of  this  section. 

(i)  The  percent  reduction  or  scrubber 
outlet  mass  emission  rate  of  total 
hydrogen  halides  and  halogens  as 
specified  in  $  65.158(c). 

(ii)  The  pH  of  the  scrubber  effluent 
averaged  over  the  time  period  of  the 
performance  test;  and 

(iii)  The  scrubber  liquid-to-gas  ratio 
avenged  aver  the  time  period  of  the 
perfonnance  test. 

(c)  Recovery  device  monitoring 
records  during  the  TRE  index  value 
determination.  For  Ckoup  2A  process 
vents,  the  records  specified  in  paragraph 
(c)(1)  through  (c)(5)  of  this  section,  as 
applicable,  shall  be  maintained  and  they 
shall  be  reported  as  specified  in 
§  65.164(a)(3).  ,     ^     , 

(1)  Where  an  absorber  is  the  final 
recovery  device  in  the  recovery  system, 
the  exit  specific  gravity  and  average  exit 
temperature  of  the  absorbing  liquid 
measured  at  least  every  15  minutes  and 
averaged  over  the  same  time  period  as 
the  TRE  index  value  determination 
(both  measured  while  the  vent  stream  is 
normally  routed  and  constituted);  or 

(2)  Wnere  a  condenser  is  the  final 
recovery  device  in  the  recovery  system, 
the  average  exit  (product  side) 
temperature  measured  at  least  every  15 


minutes  and  averaged  over  the  same 
time  period  as  the  TRE  index  value 
determination  while  the  vent  stream  is 
routed  and  constituted  normally;  or 

(3)  Where  a  carbon  adsorber  is  the 
filial  recovery  device  in  the  recovery 
system,  the  total  regeneration  stream 
mass  flow  measured  at  least  every  15 
minutes  and  averaged  over  the  same 
time  during  each  carbon-bed 
regeneraticm  cycle  during  the  period  of 
the  TRE  index  value  determination,  and 
temperature  of  the  carbon-bed  after  each 
regeneratitm  during  the  period  of  the 
Tl^  index  value  determination  (and 
within  15  minutes  of  completion  of  any 
cooling  cycle  or  cycles):  or 

(4)  As  an  alternative  to  paragraph 
(c)(1),  (c)(2),  or  (c)(3)  of  this  section,  the 
concentration  level  or  reading  indicated 
by  an  organics  monitoring  device  at  the 
ouUet  of  the  absorber,  condenser,  or 
carbon  adsmber  measured  at  least  every 
15  minutes  and  averaged  over  the  same 
time  period  as  the  TRE  index  value 
determination  while  the  vent  stream  is 
normally  routed  and  constituted. 

(5)  All  measurements  and  calculati(ms 
performed  to  determine  the  TRE  index 
value  of  the  vent  stream  as  specified  in 

§  65.64(h)  of  subpart  D  of  this  part. 

(d)  Halogen  concentration  records. 
Record  the  halogen  concentration  in  the 
vent  stream  determined  according  to  the 
procedures  as  specified  in  §  65.63(b)  of 
subpart  D  of  this  part  or  §  65.83(b)  of 
subpart  E  of  this  part.  Submit  this 
record  in  the  Initial  Compliance  Status 
Report,  as  specified  in  §  65.16S(d). 

f  66.161    OonUmious  reoorda 


(a)  Required  records.  Where  this 
subpart  requires  a  monitoring  device 
capable  of  providing  a  continuous 
record,  the  owner  or  operator  shaU 
maintain  the  record  specified  in 
paragraph  (a)(1),  (a)(2),  (a)(3),  or  (a)(4)  of 
this  section,  as  applioable.  The 
provisions  of  this  section  apply  to 
owners  and  operators  of  storage  vessels 
and  low-throughput  transfer  racks  only 
if  specified  by  the  applicable  monitocing 
plan  established  under  §  65.165(c)(1) 

and  (c)(2). 

(1)  A  record  of  values  measured  at 

least  once  every  15  minutes  or  each 
measured  value  for  systems  that 
measure  more  frequently  than  once 
every  15  minutes;  or 

(2)  A  record  of  block  avoage  values 
for  15-minute  or  shorter  periods 
calculated  from  all  measiued  data 
values  during  each  period  ox  from  at 
least  (me  measured  data  value  per 
minute  if  measured  taate  frequenUy 
than  once  per  minute;  or 

(3)  A  record  of  blodc  hourly  average 
values  calculated  from  each  15-minute 


block  average  period  or  frmn  at  least  one 
measured  value  per  minute  if  measured 
more  frequently  than  once  per  minute, 
and  a  record  of  the  most  recent  3  valid 
hours  of  continuous  (15-minute  or 
shorter)  records  meeting  the 
requiremmto  of  paragraph  (a)(1)  as  (aK2) 
of  this  section. 

(4)  A  record  as  required  by  an 
alternative  approved  under  §  65.162(d). 

(b)  ExcluoM  data.  Monitoring  data 
reowded  during  periods  identified  in 
paragraphs  (b)(1)  through  (bM3)  of  this 
section  shall  not  be  included  in  any 
average  computed  to  determine 
compliance  under  this  subpart. 

(if  Monitoring  system  breakdowns, 
repairs,  preventive  maintenance, 
calibration  checks,  and  zero  (low-level) 
and  high-level  ac^ustmenta; 

(2)  Periods  of  non-operaticm  of  the 
process  unit  (or  portion  thereof), 
resulting  in  cessation  of  the  emissions  to 
which  the  monitoring  applies;  and 

(3)  Startups,  shutdowns,  and 
malfrinctions. 

(c)  Additional  records.  In  addition  to 
the  records  specified  in  paragraph  (a)  of 
this  section,  ownos  or  operators  shall 
also  keep  records  as  specified  in 
paragraphs  (c)(1)  and  (c)(2)  of  this 
section  unless  an  altonative  monitoring 
or  recordkeeping  system  has  been 
requested  and  approved  under 

S  65.162(d). 

(1)  Except  as  specified  in  paragraph 
(c)(2)  of  this  section,  daily  average 
values  of  each  continuously  monitored 
parameter  shall  be  calculated  from  data 
meeting  the  specifications  ot  paragraph 
(b)  of  this  section  for  eadi  opoattng  day 
and  retained  for  5  years.  The  data  dball 
be  reported  in  the  periodic  report  as 
specified  in  §  65.166(f),  if  applicable. 

(i)  The  daily  avenge  shall  be 
calculated  as  the  average  of  all  values 
for  a  monitored  parameter  recorded 
during  the  operating  day.  The  avoage 
shall  cover  a  24-hour  period  if  operation 
is  continuous,  ot  the  number  of  hours  ot 
operation  per  c^ierating  day  if  operation 
is  not  continuous  (for  example,  for 
transfiar  racks,  the  average  ^lall  cover 
periods  of  loading).  If  values  are 
measured  more  frequently  than  once  per 
minute,  a  single  value  for  each  minute 
may  be  used  to  calculate  the  daily 
average  instead  of  all  measured  wdues. 

(ii)The  operating  day  shall  be  the 
period  defined  in  the  operating  permit 
or  the  Initial  Compliance  Status  Report. 
It  may  be  from  Tw«<faieh*  to  midnight  or- 
another  daily  period. 

(2)  If  all  recorded  values  far  a 
monitored  parameter  during  an 
operating  day  are  within  the  range 
established  in  the  Initial  Compliance 
Status  RepOTt  or  in  the  operating  permit, 
the  owner  or  (^lerator  m&y  record  that 
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all  values  were  within  the  range  and 
retain  this  record  for  5  years  rather  than 
calculating  and  recording  a  daily 
average  for  that  operating  day. 

(d)  Valid  data.  Unless  determined  to 
be  excluded  data  according  to  paragraph 
(b)  of  this  section,  the  data  collected 
pursuant  to  paragraphs  (a)  through  (c)  of 
this  section  shall  be  considered  valid. 

(e)  Alternative  recordkeeping.  For  any 
parameter  with  respect  to  any  item  of 
equipment,  the  owner  or  operator  may 
implement  the  recordkeeping 
requirements  in  paragraph  (e)(1)  or 
(e)(2)  of  this  section  as  alternatives  to 
the  continuous  parameter  monitoring 
and  recordkeeping  provisions  listed  in 
paragraphs  (a)  through  (c)  of  this 
section.  The  owner  or  operator  shall 
retain  each  record  required  by 
paragraph  (e)(1)  or  (e)(2)  of  this  section 
as  provided  in  §  65.4  of  subpart  A  of  this 
part. 

(1)  The  owner  or  operator  may  retain 
only  the  daily  average  value  and  is  not 
required  to  retain  more  frequently 
monitored  operating  parameter  values 
for  a  monitored  parameter  with  respect 
to  an  item  of  equipment  if  the 
requirements  of  paragraphs  (e)(1)(i) 
through  (e)(l)(vi)  of  this  section  are  met. 
The  owner  or  operator  shall  notify  the 
Administrator  of  implementation  of 
paragraph  (e)(1)  of  this  section  in  the 
initial  Compliance  Status  jleport  as 
required  in  §  65.165(e)  or,  if  the  bxitial 
Compliance  Status  Report  has  already 
been  submitted,  in  the  periodic  report  as 
required  in  $  65.166(f)(4)  immediately 
preceding  implementation  of  the 
requirements  of  paragraph  (e)(1)  of  this 
section. 

(i)  The  monitoring  system  shall  be 
capable  of  detecting  unrealistic  or 
impossible  data  during  periods  of 
operation  other  than  startups, 
shutdowns,  or  malfunctions  (for 
example,  a  temperature  reading  of  -  200 
'C  on  a  boiler)  and  will  alert  the 
operator  by  alarm  or  other  means.  The 
owner  or  operator  shall  record  the 
occiurence.  All  instances  of  the  alarm  or 
other  alert  in  an  operating  day 
constitute  a  single  occurrence. 

(ii)  The  monitoring  system  shall 
generate  a  ruiming  average  of  the 
monitoring  values,  updated  at  least 
hourly  throughout  each  operating  day, 
that  have  been  obtained  during  that 
operating  day,  and  the  capability  to 
observe  this  average  is  readily  available 
to  the  Administrator  on-site  during  the 
operating  day.  The  owner  or  operator 
shall  record  the  occurrence  of  any 
period  meeting  the  criteria  in 
paragraphs  (e)(l)(ii)(A)  through 
(e)(l)(ii)(C)  of  this  section.  All  instances 
in  an  operating  day  constitute  a  single 
occurrence. 


(A)  The  running  average  is  above  the 
maximum  or  below  the  minimufn 
established  limits;  and 

(B)  The  running  average  is  based  on 
at  least  six  1-hour  average  values;  and 

(C)  The  running  average  reflects  a 
period  of  operation  other  than  a  startup, 
shutdown,  or  malfunction. 

(iii)  The  monitoring  system  shall  be 
capable  of  detecting  unchanging  data 
during  periods  of  operation  other  than 
startups,  shutdowns,  or  malfunctions 
except  in  circumstances  where  the 
presence  of  unchanging  data  is  the 
expected  operating  condition  based  on 
past  experience  (for  example.  pH  in 
some  scrubbers),  and  will  alert  the 
operator  by  alarm  or  other  means.  The 
owner  or  operator  shall  record  the 
occurrence.  All  instances  of  the  alarm  or 
other  alert  in  an  operating  day 
constitute  a  single  occurrence. 

(iv)  The  monitoring  system  shall  alert 
the  owner  or  operator  by  an  alarm  if  the 
nmning  average  parameter  value 
calculated  under  paragraph  (e)(l)(ii)  of 
this  section  reaches  a  set  point  that  is 
appropriately  related  to  the  established 
limit  for  the  parameter  that  is  being 
monitored. 

(v)  The  owner  or  operator  shall  verify 
the  proper  functioning  of  the  monitoring 
system,  including  its  ability  to  comply 
with  the  requirements  of  paragraph 
(e)(1)  of  this  section,  at  the  times 
specified  in  paragraphs  (e)(l)(v)(A) 
through  (eKl)(v)(C)  of  this  section.  The 
owner  or  operator  shall  document  that 
the  required  verifications  occurred. 

(A)  upon  initial  installation. 

(B)  Annually  after  initial  installation. 

(C)  After  any  change  to  the 
programming  or  equipment  constituting 
the  monitoring  system,  that  might 
reasonably  be  expected  to  alter  the 
monitoring  system's  ability  to  comply 
with  the  requirements  of  this  section. 

(vi)  The  owner  or  operator  shall  retain 
the  records  identified  in  paragraphs 
(e)(l)(vi)(A)  through  (e)(l)(vi)(C)  of  this 
section. 

(A)  Identification  of  each  parameter 
for  each  item  of  equipment  for  which 
the  owner  or  operator  has  elected  to 
comply  with  the  requirements  of 

§  65.162(e). 

(B)  A  description  of  the  applicable 
monitoring  system(s)  and  of  bow 
compliance  will  be  achieved  with  each 
requirement  of  paragraph  (e)(l)(i) 
through  (e)(l)(v)  of  this  section.  The 
description  shall  identify  the  location 
and  format  (for  example,  on-line  storage; 
log  entries)  for  each  required  record.  If 
the  description  changes,  the  owner  or 
operator  shall  retain  both  the  current 
and  the  most  recent  outdated 
description.  Ownera  and  operators  shall 
retain  the  current  description  of  the 


monitoring  system  as  long  as  the 
description  is  current,  but  not  less  than 
5  yeare  from  the  date  of  its  creation.  The 
current  description  shall  be  retained  on- 
site  at  all  times  or  be  accessible  from  a 
central  location  by  computer  or  other 
means  that  provide  access  within  2 
houra  after  a  request.  The  owner  or 
operator  shall  retain  the  most  recent 
outdated  description  at  least  until  5 
years  from  the  date  of  its  creation.  The 
outdated  description  shall  be  retained 
on-site  (or  accessible  from  a  central 
location  by  computer  that  provides 
access  within  2  houra  after  a  request)  at 
least  6  months  after  being  outdated. 
Thereafter,  the  outdated  description 
may  be  stored  o^-site. 

(C)  A  description  and  the  date  of  any 
change  to  the  monitoring  system  that 
would  reasonably  be  expected  to  affect 
its  ability  to  comply  vnth  the 
requirements  of  paragraph  (e)(1)  of  this 
section. 

(2)  If  an  owner  or  operator  has  elected 
to  implement  the  requirements  of 
paragraph  (e)(1)  of  this  section  and  a 
period  of  6  consecutive  months  has 
passed  without  an  excursion  as  defined 
in  paragraph  (e)(2)(iv)  of  this  section, 
the  owner  or  operator  is  no  longer 
required  to  record  the  daily  average 
value  for  that  parameter  for  that  unit  of 
equipment  for  any  operating  day  when 
the  daily  average  value  is  less  than  the 
maximum  or  greater  than  the  minimum 
established  limit.  With  approval  by  the 
Administrator,  monitoring  data 
generated  prior  to  the  compliance  date 
of  this  subpart  shall  be  credited  toward 
the  period  of  6  consecutive  months  if 
the  parameter  limit  and  the  monitoring 
were  required  and/or  approved  by  the 
Administrator. 

(i)  If  the  owner  or  operator  elects  not 
to  retain  the  daily  average  values,  the 
owner  or  operator  shall  notify  the 
Administrator  in  the  next  periodic 
report.  The  notification  shall  identify 
the  parameter  and  unit  of  equipment. 

(ii)  If  there  is  an  excuraion  as  defined 
in  paragraph  (e)(2)(iv)  of  this  section  on 
any  operating  day  after  the  owner  or 
operator  has  ceased  recording  daily 
averages  as  provided  in  paragraph  (e)(2) 
of  this  section,  the  owner  or  operator 
shall  immediately  resume  retaining  the 
daily  average  value  for  each  day  and 
shall  notify  the  Administrator  in  the 
next  periodic  report.  The  owner  or 
operator  shall  continue  to  retain  each 
daily  average  value  until  another  period 
of  6  consecutive  months  has  passed 
without  an  excuraion. 

(iii)  The  owner  or  operator  shall  retain 
the  records  specified  in  paragraphs 
(e)(l)(i)  through  (e)(l)(vi)  of  this  section 
for  the  duration  specified  in  §  6S.4  of 
subpart  A  of  this  part.  For  any  calendar 
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week,  if  compliance  with  paragraphs 
(e)(l)(i)  through  (e)(l)(iy)  of  this  section 
does  not  result  in  retention  of  a  record 
of  at  least  one  occurrence  or  measured 
parameter  value,  the  owner  or  operator 
shall  record  and  retain  at  least  one 
parameter  value  during  a  period  of 
operation  other  than  a  startup, 
shutdown,  or  malfunction. 

(iv)  Fot  purposes  of  paragraph  (e)  of 
this  section,  an  excuraion  means  that 
the  daily  average  value  of  monitoring 
data  for  a  parameter  is  greater  than  the 
maximum  or  less  than  the  minimum 
established  value  except  as  provided  in 
paragraphs  (e)(2)(iv)(A)  and  (eH2)(iv)(B) 
of  this  section. 

(A)  llie  daily  average  value  during 
any  startup,  shutdown,  or  malfunction 
shall  not  be  considered  an  excursion  for 
piuposes  of  paragraph  (e)  if  the  owner 
or  operator  follows  the  applicable 
provisions  of  the  startup,  shutdown,  and 
malfunction  plan  required  by  §  65.6  of 
subpart  A  of  this  part. 

(B)  An  excused  excursion  as 
described  in  §  6S.156(d)  shall  not  be 
considered  an  excursion  for  purposes  of 
paragraph  (e)  of  this  section. 

§66wl62    Nonflave  oonlrol  and  recoMfy 


(a)  Monitoring  system  records.  For 
process  vents  and  transfer  racks  (except 
low-throughput  transfier  racks),  the 
owner  or  operator  subject  to  this  subpart 
shall  keep  the  records  specified  in 
paragraph  (a)  of  this  section  as  well  as 
records  specified  elsewhere  in  this  part. 

(1)  For  CPMS's  used  to  comply  with 
this  part,  a  record  of  the  procedure  used 
for  calibrating  the  CPMS. 

(2)  For  a  CPMS  used  to  comply  v«th 
this  subpart,  records  of  the  information 
specified  in  paragraphs  (a)(2)(i)  through 
(a)(2)(v)  of  this  section,  as  applicable. 

(i)  The  date  and  time  of  completion  of 
calibration  and  preventive  maintenance 
of  the  CPMS. 

(ii)  The  "as  found"  and  "as  left" 
CPMS  readings  whenever  an  adjustment 
is  made  that  affects  the  CPMS  reading 
and  a  "no  adjustment"  statement 
otherwise. 

(iii)  The  start  time  and  duration  or 
start  and  stop  time  of  any  periods  when 
the  CPMS  is  inoperative  or 
malfunctioning. 

(iv)  Records  of  the  occurrence  and 
duration  of  each  startup,  shutdown,  and 
malfunction  of  CPMS  used  to  comply 
with  this  part  during  which  excess 
emissicms  (as  defined  in  §  65.3(a)(4)  of 
subpart  A  of  this  part  occur. 

(v)  For  each  startup,  shutdown,  and 
malfunction  during  which  excess 
emissions  as  defined  in  §  65.3(b)(4)  of 
subpart  A  of  this  part  occur,  records 
whether  the  procedures  specified  in  the 


source's  startup,  shutdown,  and 
malfunction  plan  were  followed  and 
documentation  of  actions  taken  that  are 
not  consistent  with  the  plan.  These 
records  may  take  the  form  of  a  checklist, 
or  other  form  of  recordkeeping  that 
confirms  conformance  with  the  startup, 
shutdown,  and  malfunction  plan  for  the 
event 

(3)  Records  of  startup,  shutdown,  and 
malfimction  and  CPMS  calibration  and 
maintenance  are  not  required  if  they 
pertain  solely  to  Gn>up  2A  process 
vents. 

(b)  Cktmbustion  control  and  halogen 
reduction  device  monitoring  recoras.  (1) 
Each  owner  or  operator  using  a 
combustion  control  or  halogen 
reduction  device  to  comply  with  this 
subpart  shall  keep,  as  applicable,  up  to 
date  and  readily  accessible  continuous 
recwds.  as  specified  in  §  65.161(a):  and 
records  of  the  equipment  operating 
parameten  specified  to  be  monitored 
under  §  65.148(c)  (incinerator 
monitoring).  §  65.149(c)  (boilw  and  . 
process  heater  monitorinqg).  §  6S.154(c) 
(halogen  reduction  device  monitoring), 
§  65.155(c)  (other  control  device 
monitoring),  or  specified  by  the 
Administrator  in  accordance  with 
paragraph  (e)  of  this  section. 

(2)  Each  owner  or  operator  shall  keep 
records  of  the  daily  average  value  of 
each  continuously  monitored  parameter 
for  each  operating  day  determined 
according  to  the  proosdures  specified  in 
§  65.161(c)(1).  For  catalytic  incineratOTS, 
record  the  daily  average  of  the 
temperature  upstream  of  the  catalyst 
bed  and  the  daily  average  of  the 
temperature  differential  across  the  bed. 
For  halogen  scnibbera.  record  the  daily 
average  pH  and  the  liqmd-to-gas  ratio. 

(3)  Each  owner  or  operator  subject  to 
the  provisions  of  this  subpart  shall  keep 
up-to-date,  readily  acoessibfe  records  of 
I>eriods  of  operation  during  which  the 
parameter  boundaries  are  exceeded  and 
report  these  exceedances  as  specified  in 
§  65.166(f)(1).  The  parameter  boundaries 
are  established  pureuant  to 

§  65.148(c)(2)  (incinerator  monitoring). 
§  65.149(c)(2)  (boiler  and  process  heater 
monitorlag).  §  65.154(c)(2)  (halogen 
reduction  device  monitoring),  or 
§  65.155(c)(2)  (other  control  device 
monitorinB),  as  applicabfe. 

(c)  Momtoring  records  fw  recovery 
devices  on  Group  2 A  process  vents  and 
for  absorbers,  condensers,  carbon 
adsorbers,  or  other  noncombustion 
systems  used  as  control  devices.  (1) 
Each  owner  or  operator  using  a  recovery 
device  to  achieve  and  maintain  a  TRE 
index  value  greater  than  1.0  but  less 
than  4.0  or  using  an  absorber, 
condenser,  carbon  adsorber,  or  other 
noncombustion  system  as  a  control 


device  shall  keep  readily  accessible, 
continuous  records,  as  qiedfied  in 
§  65.161(a),  of  the  equipment  operating 
parameten  specified  to  be  monitored 
under  §  65.150(c)  (absorber  monitoring), 
§  65.151(c)  (oondniser  monitoring). 
§  65.152(c)  (carbon  adsorber 
monitoring).  §6S.153(c)  (recovery 
device  monitoring)  or  §65. 155(c)  (other 
control  device  monitoring),  or  specified 
by  the  Administrator  in  accordance  with 
paragraph  (e)  of  this  section.  For  transfer 
racks,  continuous  records  are  required 
while  the  transfer  vent  stream  is  being 
vented. 

(2)  Each  owner  or  operator  shall  keep 
records  of  the  daily  average  value  of 
each  continuously  monitored  parameter 
for  each  operating  day  determined 
acoiwding  to  the  procedures  specified  in 
§  65.161(c)(1).  If  carbon  adsorber 
regeneration  stream  flow  and  carbon 
b^  regeneration  temperatiire  are 
monitored,  the  recoras  specified  in 
paragraphs  (c)(2)(i)  and  (c)(2)(u)  of  this 
section  shall  be  kept  instead  of  the  daily 
aver^es  and  the  ncords  shall  be 
reported  as  qiecified  in  §65.166(fK2)- 

(i)  Records  of  total  regeneration 
stream  mass  or  voliunetric  flow  for  each 
caib(m-bed  regeneration  cyde. 

(ii)  Records  of  the  temperature  of  the 
carbon  bed  after  each  regeneration  and 
within  15  minutes  of  completing  any 
cooling  cycle. 

(3)  Each  ovimer  or  operator  subject  to 
the  provisions  of  this  subpart  shall  keep 
up-to-date,  readily  accessible  records  of 
periods  of  operation  during  w^ch  the 
parameter  boundaries  are  exceeded  and 
report  these  exceedances  as  specified  in 
§  65.166(f)(1).  The  parameter  boundaries 
are  established  pursuant  to 
§65.150(c)(2)  (abscwber  monitoring). 

§  65.151(c)(2)  (condenser  monitoring). 
§  65.152(c)(2)  (carbon  adsorber 
monitoring),  or  §  65.155(c)(2)  (other 
control  device  monitoring),  as 
applicable. 

(d)  Aliematives  to  the  continuous 
operating  parameter  monitoring  and 
recordkeeping  provisions.  An  owner  oc 
operator  may  request  approval  to  use 
alternatives  to  the  continuous  operating 
parameter  monitoring  and 
recordkeeping  provisions  listed  in 
$§  65.148(c).  65.149(c),  65.150(c). 
65.151(c).  65.152(c).  65.153(c). 
65.154(c).  65.160.  and  paragraphs  (b) 
and  (c)  of  this  section. 

(1)  Requests  shall  be  iiK^uded  in  the 
operating  permit  application  or  as 
otherwise  specified  by  the  permitting 
authority  and  shall  contain  the 
information  specified  in  paragraphs 
(d)(3)  through  (d)(5)  of  this  section,  as 
apphcable. 


57872 


Fwiaral  lagMtw/Vol.  63.  No.  208 / Wednesday.  October  28,  1998 /Proposed  Rules 


(2)  The  provisions  in  $  65.7(c)  of 
subpart  A  of  this  part  shall  govern  the 
review  and  approval  of  requests. 

(3)  An  owner  or  operator  of  a  source 
that  does  not  have  an  automated 
monitoring  and  recording  system 
capid>le  of  measuring  parameter  values 
at  least  once  every  15  minutes  and 
generating  continuous  records  may 
request  approval  to  use  a  nonautomated 
system  with  less  frequent  monitoring. 

(i)  The  requested  system  shall  include 
manual  reading  and  recording  of  the 
value  of  the  relevant  operating 
parameter  no  less  frequently  than  once 
per  hour.  Daily  average  values  shall  be 
calculated  from  these  hourly  values  and 
recorded. 

(ii)  The  request  shall  contain  the 
information  specified  in  paragraphs 
(d}(3)(ii)(A)  through  (d)(3)(iiMD)  of  this 
section: 

(A)  A  description  of  the  planned 
monitoring  and  recordkeeping  system; 

(B)  Docxunentation  that  the  source 
does  not  have  an  automated  monitoring 
and  recording  system  capable  of 
meeting  the  specified  requirements; 

(C)  Justification  for  requesting  an 
alternative  monitoring  and 
recordkeeping  system;  and 

(D)  Demonstration  to  the 
Administrator's  satisfaction  that  the 
proposed  monitoring  l^uency  is 
sufficient  to  represent  control  device 
operating  conmtions  considering  typical 
variability  of  the  specific  process  and 
control  device  operating  parameter 
being  monitored. 

(4)  An  owner  or  operator  may  request 
approval  to  use  an  automated  data 
compression  recording  system  that  does 
not  record  monitored  operating 
parameter  values  at  a  set  frequency  (for 
example,  once  every  15  minutes)  but 
records  all  values  that  meet  set  criteria 
for  variation  from  previously  recorded 
values. 

(i)  The  requested  system  shall  be 
designed  to  perform  the  functions 
specified  in  paragraphs  (d)(4)(i)(A) 
through  (d)(4)(i)(E)  of  this  section. 

(A)  Measure  the  operating  parameter 
value  at  least  once  every  15  minutes. 

(B)  Record  at  least  four  values  each 
hour  diuing  periods  of  operation. 

(C)  Record  the  date  and  time  when 
monitora  are  turned  off  or  on. 

(D)  Recognize  unchanging  data  that 
may  indicate  the  monitor  is  not 
functioning  properly,  aleri  the  operator, 
and  record  the  incident. 

(E)  Compute  daily  average  values  of 
the  monitored  operating  parameter 
based  on  recorded  data.  If  the  daily 
average  is  not  an  excunion  as  defined 
in  §  65.iei(e)(2)(iv).  the  daU  for  that 
operating  day  may  be  converted  to 
hourly  average  values  and  the  four  or 


more  individual  records  for  each  hour 
in  the  operating  day  may  be  discarded. 

(ii)  The  request  snail  contain  a 
description  of  the  monitoring  system 
and  data  compression  recording  system, 
including  the  criteria  used  to  detennine 
which  monitored  values  are  reccvded 
and  retained,  the  method  for  calculating 
averages,  and  a  demonstration  that  the 
system  meets  all  criteria  in  paragraph 
(d)(4Mi)  of  this  section. 

(5)  An  owner  or  operator  may  request 
approval  to  use  other  alternative 
monitoring  and  recordkeeping  systems 
as  specified  in  §  65.7(b)  of  subpart  A  of 
this  part.  The  application  shall  contain 
a  description  of  tne  proposed  alternative 
system.  In  addition,  the  application 
shall  include  information  pistifying  the 
owner  or  operator's  request  for  an 
alternative  mcmitoring  method,  such  as 
the  technical  or  economic  infisasibility. 
or  the  impracticality,  of  the  regulated 
source  using  the  reauired  method. 

(e)  Monitoring  a  aiffonnt  parameter 
than  those  listed.  The  owner  or  operaJbr 
who  has  been  directed  by  $  65.154(c)(2) 
or  §  65.155(c)(1)  to  set  monitoring 
parametera  or  who  requests  as  allowed 
by  §  65.156(e)  approval  to  monitor  a 
diCforent  parameter  than  those  listed  in 
S  65.148(c).  S  65.149(c).  S  65.150(c). 
§65.151(c).  S65.152(c).  865.153(c), 
§  65.154(c),  S  65.160.  or  paragraphs  (b) 
or  (c)  of  this  section  shall  submit  the 
information  specified  in  paragraphs 
(e)(1)  through  (e)(3)  of  this  section  with 
the  operating  permit  application  or  as 
otherwise  specified  by  the  permitting 
authority. 

(1)  A  description  of  the  paranaeter(s) 
to  be  monitored  to  ensure  the  process, 
control  technology,  or  pollution 
prevention  measure  is  operated  in 
conformance  with  its  design  and 
achieves  the  specified  emission  limit, 
percent  reduction,  or  nominal 
efficiency,  and  an  explanation  of  the 
criteria  used  to  select  the  parameter(s). 

(2)  A  description  of  the  methods  and 
procedures  that  will  be  used  to 
demonstrate  that  the  parameter 
indicates  proper  operation  of  the  control 
device,  the  sdiedule  for  this 
demonstration,  and  a  statement  that  the 
o%vner  or  operator  will  establish  a  range 
for  the  monitored  parameter  as  part  of 
the  Initial  CompUance  Status  Report 
required  in  §  65.5(d)  of  subpart  A  of  this 
part  unless  this  information  has  already 
been  included  in  the  operating  permit 
application  or  previously  established 
under  a  referencing  subpart. 

The  frequency  and  content  of 
monitoring,  recording,  and  reporting  if 
monitoring  and  recording  is  not 
continuous,  or  if  reports  of  daily  average 
Values  when  the  monitored  parameter 
value  is  outside  the  range  established  in 


the  operating  permit  or  Initial 
Compliance  Status  Report  will  not  be 
included  in  Periodic  Reports  as 
specified  in  §  65.166(e).  The  rationale 
for  the  proposed  monitoring,  recording, 
and  reporting  system  shall  be  included. 


it8.1t3   CMhsri 

(a)  Oosed  vent  system  records.  For 
closed  vent  systems,  the  owner  or 
operator  shall  record  the  information 
specified  in  paragraphs  (a)(1)  through 
(aM4)  of  this  section,  as  applicable. 

(1)  For  each  closed  vent  system  that 
ccmtains  bypass  Unes  that  could  divert 
a  vent  stream  away  from  the  control 
device  and  to  the  atmosphere,  the  owner 
or  operator  shall  keep  a  record  of  the 
information  specified  in  either 
paragraph  (a)(l)(i)  or  (aXl)(ii)  of  Uiis 
section,  as  applicable,  llie  ixiformatioa 
shall  be  reported  as  specified  in 
§  65.166(b). 

(i)  Hourly  records  of  whether  the  flow 
indicator  qwdfied  under 
§65.143(a)(3)(i)  was  operating  and 
wdiether  a  diveraion  was  detected  at  any 
time  during  the  hour,  as  well  as  records 
of  the  times  of  all  periods  when  the  vent 
stream  is  diverted  frtxn  the  control 
device  or  the  flow  indicator  is  not 
operating. 

(ii)  Where  a  seal  mechanism  is  used 
to  comply  with  §65.143(a)(3)(ii),  hourly 
records  of  flow  are  not  required.  In  such 
cases,  the  owner  or  operator  shall  record 
that  the  monthly  visual  inspection  of 
the  seals  or  closure  mechanisms  has 
been  done  and  shall  record  the 
occurrence  of  all  periods  when  the  seal 
mechanism  is  broken,  the  bypass  line 
valve  position  has  changed,  or  the  key 
for  a  lock-and-key  type  lock  has  been 
checked  out,  and  records  of  any  car-seal 
that  has  been  broken. 

(2)  For  closed  vent  systems  collecting 
legiilated  material  frt>m  a  storage  vessel, 
transfer  rack,  or  equipment  leak,  the 
owner  or  operator  shall  record  the 
identification  of  all  parts  of  the  closed 
vent  system  that  are  designated  as 
unsafe  or  difficult  to  inspect  punuant  to 
S  65.143(b)(2)  or  (b)(3),  an  explanation 
of  why  the  equipment  is  imsafe  or 
difficult  to  inspect,  and  the  plan  for 
inspecting  the  equipment  as  required  by 
§65.143(b)(2)(ii)  or  (b)(3)(ii). 

(3)  For  a  closed  vent  system  collecting 
regulated  material  from  a  storage  vessel, 
transfer  rack,  or  equipment  leaks,  when 
a  leak  is  detected  as  specified  in 

§  65.143(d)(1),  the  information  specified 
in  paragraphs  (a)(3)(i)  through  (a)(3)(vi) 
of  this  section  shall  b«  recorded.  Tlie 
data  shall  be  reported  as  specified  in 
§65.166(b)(l). 

(i)  The  instrument  and  the  equipment 
identification  number  and  the  operator 
name,  initials,  or  identification  number. 
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(ii)  The  date  the  leak  was  detected 
and  the  date  of  the  first  attempt  to  repair 
the  leak. 

(iii)  The  date  of  successful  repair  of 
the  leak. 

(iv)  The  maximum  instrument  reading 
measured  by  the  procedures  in 
§  65.143(c)  after  the  leak  is  successfully 
repaired  or  determined  to  be 
nonrepairable. 

(v)  "Repair  delayed"  and  the  reason 
for  the  delay  if  a  leak  is  not  repaired 
within  15  calendar  days  after  discovery 
of  the  leak.  The  owner  or  operator  may 
develop  a  written  procedure  that 
identifies  the  conditions  that  justify  a 
delay  of  repair.  In  such  cases,  reasons 
for  delay  of  repair  may  be  documented 
by  citing  the  relevant  sections  of  the 
written  procedure. 

(vi)  Copies  of  the  periodic  reports  if 
records  are  not  maintained  on  a 
computerized  database  capable  of 
generating  summary  reports  bom  the 

records. 

(4)  For  each  instrumental  or  visual 
inspection  conducted  in  accordance 
with  §  65.143(b)(1)  for  closed  vent 
systems  collecting  regulated  material 
from  a  storage  vessel,  transfer  rack,  or 
equipment  leaks  during  which  no  leaks 
are  detected,  the  owner  or  operator  shall 
record  that  the  inspection  was 
performed,  the  date  of  the  inspection, 
and  a  statement  that  no  leaks  were 
detected. 

(b)  Storage  vessel  and  transfer  rack 
records.  For  storage  vessels,  an  owner  or 
operator  shall  keep  readily  accessible 
records  of  the  information  specified  in 
paragraphs  (b)(1)  through  (b)(3)  of  this 
section,  as  applicable.  For  low- 
throughput  transfer  racks,  an.owner  or 
operator  shall  keep  readily  accessible 
records  of  the  information  specified  in 
paragraph  (b)(1). 

(1)  A  record  of  the  measured  values  of 
the  parameters  monitored  in  accordance 
with  §  65.145(c)(2)  and  report  in  the 
periodic  report  as  specified  in 

§  65 . 1 66(e) ,  if  applicable. 

(2)  A  record  of  the  planned  routine 
maintenance  performed  on  the  control 
system  during  which  the  control  system 
does  not  meet  the  applicable 
specifications  of  §  65.143(a).  §  65.145(a), 
or  §  65.147(a).  as  applicable,  due  to  the 
planned  routine  maintenance.  Such  a 
record  shall  include  the  information 
specified  in  paragraphs  (b)(2)(i)  through 
(b)(2)(iii)  of  this  section.  This 
information  shall  be  submitted  in  the 
periodic  reports  as  specified  in 

§  65.166(d)(1). 

(i)  The  first  time  of  day  and  date  the 
requirements  of  §  65.143(a),  §  65.145(a), 
or  §  65.147(a),  as  applicable,  were  not 
met  at  the  beginning  of  the  planned 
routine  maintenance. 


(ii)  The  first  time  of  day  and  date  the 
requirements  of  §  65.143(a).  §  65.14S(a). 
or  §  65.147(a),  as  applicable,  were  met  at 
the  conclusion  of  the  planned  routine 
maintenance. 

(iii)  A  description  of  the  type  of 
maintenance  performed. 

(3)  Bypass  records  for  storage  vessel 
emissions  routed  to  a  process  or  fuel  gps 
system.  An  owner  or  operator  who  uses 
the  bypass  provisions  of  §  65.144(a)(2) 
shall  keep  in  a  readily  accessible 
location  the  records  specified  in 
paragraphs  (b)(3)(i)  through  (b)(3)(iii)  of 
this  section. 

(i)  The  reason  it  was  necessary  to 
bypass  the  process  equipment  or  fuel 
gas  system; 

(ii)  The  duration  of  the  period  when 
the  process  equipment  or  fuel  gas 
system  was  bypassed; 

(iii)  Docimientation  or  certification  of 
compliance  with  the  applicable 
provisions  of  §  65.42(b)(6)(i)  through 

(b)(6)(iii). 

(c)  Regulated  source  and  control 
equipment  startup,  shutdown  and 
malfunction  records.  (1)  Records  of  the 
occurrence  and  duration  of  each  startup, 
shutdown,  and  malfunction  of  process 
equipment  or  of  air  pollution  control 
equipment  used  to  comply  with  this 
part  during  which  excess  emissicxis  (as 
defined  in  §  65.3(a)(4)  of  subpart  A  of 
this  pfut)  occiir. 

(2)  For  each  startup,  shutdown,  and 
malfunction  during  which  excess 
emissions  occur,  records  whether  the 
procediu^s  specified  in  the  source's 
startup,  shutdown,  and  malfuncticm 
plan  were  followed,  and  documentation 
of  actions  taken  that  are  not  consistent 
with  the  plan.  For  example,  if  a  startup, 
shutdown,  and  malfunction  plan 
includes  procedures  for  routing  control 
device  emissions  to  a  backup  control 
device  (for  example,  the  incinerator  for 
a  halogenated  stream  could  be  routed  to 
a  flare  during  periods  when  the  primary 
control  device  is  out  of  service),  records 
must  be  kept  of  whether  the  plan  was 
followed.  These  records  may  take  the 
form  of  a  checklist  or  other  form  of 
recordkeeping  that  confirms 
conformance  with  the  startup, 
shutdown,  and  malfunction  plan  for  the 
event. 

(3)  Records  of  startup,  shutdown,  and 
malfunction  and  continuous  monitoring 
system  calibration  and  maintenance  are 
not  required  if  they  pertain  solely  to 
Group  2A  process  vents. 

(d)  Equipment  leak  records.  The 
owner  or  operator  shall  maintain 
records  of  tiie  information  specified  in 
paragraphs  (d)(1)  and  (d)(2)  of  this 
section  for  closed  vent  systems  and 
control  devices  subject  to  the  provisions 
of  subpart  F  of  this  part.  The  owner  or 


operator  shall  meet  the  record  retention 
requirements  of  §  65.4  of  subpart  A  of — 
this  part,  except  the  records  specified  in 
paragraph  (d)(1)  of  this  section  shall  be 
kept  as  long  as  the  equipment  is  in 
opwation. 

(1)  The  design  specifications  and 
performance  demonstrations  specified 
in  paragraphs  (d)(l)(i)  through  (d)(l)(iii] 
of  this  section. 

(i)  Detailed  schematics,  design 
specifications  of  the  control  device,  and 
piping  and  instrumentation  diagrams. 

(ii)  The  dates  and  descriptions  of  any 
changes  in  the  design  specifications. 

(iii)  A  description  of  the  parameter  «- 
parametera  monitraed  as  required  in 
§  6S.146(c),  to  ensure  that  control 
devices  are  operated  and  maintained  in 
conformance  with  their  design  and  an 
explanation  of  why  that  parameter  (or 
parameters)  was  selected  for  the 
monitoring. 

(2)  Records  of  operation  of  closed  vent 
systems  and  control  devices,  as 
specified  in  paragraphs  (d)(2)(i)  through 
(d)(2)(iii)  of  this  section. 

(i)  Dates  and  durations  when  the 
closed  vent  systems  and  control  devices 
required  in  §  65.115(b)  of  subpart  F  of 
this  part  are  not  operated  as  designed  as 
indicated  by  the  monitored  parametera, 
including  periods  when  a  flare  flame  or 
at  least  one  pilot  flame  is  not  present. 

(ii)  Dates  and  durations  during  which 
the  monitoring  system  or  monitoring 
device  is  inoperative. 

(iii)  Dates  and  durations  of  startups 
and  shutdowns  of  control  devices 
required  in  §65. 115(b)  of  subpart  F  of 
this  part. 

(e)  Records  of  monitored  parameters 
outside  of  range.  The  owner  or  operator 
shall  record  the  occurrences  and  the 
cause  of  periods  when  the  monitored 
parameters  are  outside  of  the  parameter 
ranges  documented  in  the  Initial 
Compliance  Status  Report  in  accordance 
with  §  65.165(b).  This  information  shall 
be  reported  in  the  periodic  report  as 
specified  in  §  65.166(e). 

165.164 


(a)  Performance  test  and  flare 
compliance  determination  reports. 
Performance  test  reports  and  flare 
compUance  determination  reports  shall 
be  submitted  as  specified  in  paragraphs 
(a)(1)  through  (a)(3)  of  this  section. 

(1)  For  performance  tests  or  flare 
compliance  determinations,  the  Initial 
Compliance  Status  Report  or  repeat 
required  by  paragraph  (b)(2)  of  this 
section  shall  include  one  complete  test 
report  as  specified  in  paragraph  (a)(2)  of 
this  section  for  each  test  method  used 
for  a  particular  kind  of  emission  point 
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and  other  applicable  information 
specified  in  paragraph  (a)(3)  of  this 
section.  For  additional  tests  performed 
for  the  same  kind  of  emission  point 
using  the  same  method,  the  results  and 
any  other  information  required  in 
applicable  sections  of  this  subpart  or  in 
other  subparts  of  this  part  shall  be 
submitted,  but  a  complete  test  report  is 
not  required. 

(2)  A  complete  test  report  shall 
include  a  brief  process  description, 
sampling  site  description,  description  of 
sampling  and  analysis  procedures  and 
any  modifications  to  standard 
procedures,  quahty  assurance 
procedures,  record  of  operating 
conditions  during  the  test,  record  of 
preparation  of  standards,  record  of 
calibrations,  raw  data  sheets  for  field 
sampling,  raw  data  sheets  for  field  and 
laboratory  analyses,  dociunentation  of 
calculations,  and  any  other  information 
required  by  the  test  method. 

(3)  The  performance  test  or  flare 
compliance  determination  report  shall 
also  include  the  information  specified 
in  paragraphs  (a)(3)(i)  through  (a)(3)(iii) 
of  this  section,  as  applicable. 

(i)  For  flare  comphance 
determinations,  the  owner  or  operator 
shall  submit  the  records  specified  in 
§  65.159(b). 

(ii)  For  nonflare  combustion  device 
and  halogen  reduction  device 
performance  tests  as  required  under 
§  65.148(b).  §  65.149(b),  S  65.150(b). 
§ 65.151(b).  § 65.152(b),  §65.154(b),  or 
§  65.155(b),  the  owner  or  operator  shall 
submit  the  applicable  records  specified 
in  §  65.160(b). 

(iii)  For  Group  2A  process  vents,  the 
owner  or  operator  shall  submit  the 
records  specified  in  §  65.160(c),  as 
appUcable. 

(b)  Other  notifications  and  reports.  (1) 
The  owner  or  operator  shall  notify  the 
Administrator  of  the  intention  to 
conduct  a  performance  test  at  least  30 
calendar  days  before  the  performance 
test  is  scheduled  to  allow  the 
Administrator  the  opportunity  to  have 
an  observer  present.  If  after  30  day's 
notice  for  an  initially  scheduled 
performance  test,  there  is  a  delay  (due 
to  operational  problems,  etc.)  in 
conducting  the  scheduled  performance 
test  the  owner  or  operator  of  an  affected 
facility  shall  notify  the  Administrator  as 
soon  as  possible  of  any  delay  in  the 
original  test  date.  The  owner  or  operator 
shall  provide  at  least  7  days  prior  notice 
of  the  rescheduled  date  of  the 
performance  test  or  arrange  a 
rescheduled  date  with  the 
Administrator  by  mutual  agreement. 

(2)  Unless  specified  differently  in  this 
subpart  or  another  subpart  of  this  part, 
performance  test  and  flare  compliance 


determination  reports  not  submitted  as 
part  of  an  Initial  CompUance  Status 
Report  shall  be  submitted  to  the 
Administrator  within  60  days  of 
completing  the  test  or  determination. 

(3)  Any  application  for  a  waiver  of  an 
initial  performance  test  or  flaie 
compliance  determination  as  allowed  by 
§  65.157(b)(2).  shall  be  submitted  no 
later  than  90  calendar  days  before  the 
performance  test  or  flare  compliance 
determination  is  required.  The 
application  for  a  waiver  shall  include 
information  justifying  the  owner  or 
operator's  request  for  a  waiver,  such  as 
the  technical  or  economic  infeasibility, 
or  the  impracticality.  of  the  soiuce 
performing  the  test. 

f  66.165    InltWCompllanoeStaiiMRapertB. 

(a)  An  owner  or  operator  who  elects 
to  comply  with  §  65.144  by  routing 
emissions  firom  a  storage  vessel  or 
transfer  rack  to  a  process  or  to  a  fuel  gas 
system  shall  submit  as  part  of  the  Initial 
Compliance  Status  Report  the 
information  specified  in  paragraphs 
(a)(1)  and  (a)(2)  or  (a)(3)  of  this  section, 
as  applicable. 

(1)  If  storage  vessel  emissions  are 
routed  to  a  process,  the  owner  or 
operator  shall  submit  the  information 
specified  in  §  65.144(b)(3). 

(2)  As  specified  in  §  65.144(c)  if 
storage  vessel  emissions  are  routed  to  a 
fuel  gas  system,  the  owner  or  operator 
shall  submit  a  statement  that  the 
emission  stream  is  connected  to  a  fuel 
gas  system. 

(3)  As  specified  in  §65. 144(c)  report 
that  the  transfer  rack  emission  stream  is 
being  routed  to  a  fuel  gas  system  or 
process,  when  complying  with  the 
requirements  of  §  65.83(a)(4)  of  subpart 
E  of  this  part. 

(b)  An  owner  or  operator  who  elects 
to  comply  with  §  65.145  by  routing 
emissions  fit>m  a  storage  vessel  or  low- 
throughput  transfer  rack  to  a  nonflare 
control  device  shall  submit  with  the 
Initial  Compliance  Status  Report 
required  by  §  65.5(d)  of  subpart  A  of  this 
part  the  applicable  information 
specified  in  paragraphs  (b)(1)  through 
(b)(6)  of  this  section.  Owners  and 
operators  who  elect  to  comply  with 
§  65.145(b)(l)(i)  by  submitting  a  design 
evaluation  shall  submit  the  information 
specified  in  paragraphs  (b)(1)  through 
(b)(4)  of  this  section.  Owners  and 
operatore  who  elect  to  f  omply  with 
S65.145(b)(l)(ii)  by  submitting 
performance  test  results  shall  submit  the 
information  specified  in  paragraphs 
(b)(1),  (b)(2),  (b)(4)  and  (b)(5)  of  this 
section.  Owners  and  operators  who  elect 
to  comply  with  §65.145(b)(l)(iii)  by 
submitting  performance  test  results  for  a 
shared  control  device  shall  submit  the 


information  specified  in  paragraph 
(b)(6)  of  this  section. 

(1)  A  description  of  the  parameter  or 
parameters  to  be  monitored  to  ensure 
that  the  control  device  is  being  properly 
operated  and  maintained,  an 
explanation  of  the  criteria  used  for 
selection  of  that  parameter  (or 
parameters],  and  the  frequency  with 
which  monitoring  will  he  performed  (for 
example,  when  the  liquid  level  in  the 
storage  vessel  is  being  raised).  If 
continuous  records  are  specified, 
indicate  whether  the  provisions  of 

§  65.166(f)  apply.    . 

(2)  The  operating  range  for  each 
monitoring  parameter  identified  in  the 
monitoring  plan  required  by 

§  65.145(c)(1).  The  specified  operating 
range  shall  represent  the  conditions  for 
which  the  control  device  is  being 
properly  operated  and  maintainml. 

(3)  The  documentation  spiecified  in 

S  65.145(b)(l)(i),  if  the  owner  or  operator 
elects  to  prepare  a  design  evaluation. 

(4)  The  provisions  oi§ 65.166(f)  do 
not  apply  to  any  low-throughput 
transfer  rack  for  which  the  owner  or 
operator  has  elected  to  comply  with 
§  65.145  or  to  any  storage  vessel  for 
which  the  owner  or  operator  is  not 
required  to  keep  continuous  records,  as 
specified  by  the  applicable  monitoring 
plan  established  under  §65. 145(c)(1) 
and  (c)(2).  If  continuous  records  are 
required,  the  owner  or  operator  shall 
specify  in  the  monitoring  plan  whether 
the  provisions  of  §  65.166(0  spplv- 

(5)  A  sunmiary  of  the  results  of  the 
performance  test  described  in 

§  65.145(b)(l)(ii)  or  (b)(l)(iii),  as 
applicable.  If  a  performance  test  is 
conducted  as  provided  in 
§  65.l45(b)(l)(ii),  submit  the  results  of 
the  performance  test,  including  the 
information  specified  in  §  65.164(a)(1) 
and  (a)(2). 

(6)  Identification  of  the  storage  vessel 
or  transfer  rack  and  control  device  for 
which  the  performance  test  wiU  be 
submitted,  and  identification  of  the 
emission  point(s),  if  any.  that  share  the 
control  device  with  the  storage  vessel  or 
transfer  rack  and  for  which  the 
performance  test  will  be  conducted. 

(c)  The  owner  or  operator  shall  submit 
as  part  of  the  Initial  Compliance  Status 
Report  the  operating  range  for  each 
monitoring  parameter  identified  for 
each  control,  recovery,  or  halogen 
reduction  device  as  determined  in 
§§  65.148(c)(2).  65.149(c)(2), 
65.150(c)(2),  65.151(c)(2),  65.152(c)(2). 
65.153(c)(5),  65.154(c)(3),  and 
65.155(c)(2).  The  specified  operating 
range  shall  represent  the  conditions  for 
which  the  control,  recovery,  or  halogen 
reduction  device  is  being  properly 
operated  and  maintained.  This  report 
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shall  include  the  information  in 
paragraphs  (c)(1)  through  (c)(3)  of  this 
section,  as  applicable,  unless  the  range 
and  the  operating  day  definition  have 
been  established  in  the  operating 
permit. 

(1)  The  specific  range  of  the 
monitored  parameter(s)  for  each 
emission  point: 

(2)  The  rationale  for  the  specific  range 
for  each  parameter  for  each  emission 
point,  including  any  data  and 
calculations  used  to  develop  the  range 
and  a  description  of  why  the  range 
indicates  proper  operation  of  the 
control,  recovery,  or  halogen  reduction 
device,  as  specified  in  paragraph 
(c)(2)(i).  (c)(2)(ii),  or  (c)(2)(iii)  of  this 
section,  as  applicable. 

(i)  If  a  performance  test  or  TRE  index 
value  determination  is  required  by  this 
subpart  or  another  subpart  of  this  part 
for  a  control,  recovery  or  halogen 
removal  device,  the  range  shaU  be  based 
on  the  parameter  values  measured 
diiring  the  TRE  index  value 
determination  or  performance  test  and 
may  be  supplemented  by  engineering 
assessments  and/or  manufacturer's 
recommendations.  TRE  index  value 
determinations  and  performance  testing 
is  not  required  to  be  conducted  over  the 
entile  range  of  permitted  parameter 
values. 

(ii)  If  a  performance  test  or  TRE  index 
value  determination  is  not  required  by 
this  subpart  or  other  subparts  of  this 
part  for  a  control,  recovery,  or  halogen 
reduction  device,  the  range  may  be 
based  solely  on  engineering  assessments 
and/or  manufacturer's 
recommendations. 

(iii)  The  range  may  be  based  on  ranges 
or  liinits  previously  established  imder  a 
referencing  subpart. 

(3)  A  definition  of  the  source's 
operating  day  for  purposes  of 
determining  daily  average  values  of 
monitored  parameters.  The  definition 
shall  specify  the  times  at  which  an 
operating  day  begins  and  ends. 

(d)  Halogen  reduction  device.  The 
owner  or  operator  shall  submit  as  part 
of  the  butial  Compliance  Status  Report 
the  information  recorded  pursuant  to 

§  65.160(d). 

(e)  Alternative  recordkeeping.  Tlxe 
owner  or  operator  shall  notify  the 
administrator  in  the  Initial  Compliance 
Status  Report  if  the  alternative 
recordkeeping  provisions  of 

§  65.161(e)(1)  are  being  implemented.  If 
the  Initial  Compliance  Status  Report  has 
been  submitted,  the  notification  must  be 
in  the  periodic  report  submitted 
immemately  preceding  implementation 
of  the  alternative,  as  provided  in 
§65.166(fN4). 


{65.166    Periodic  reports. 

(a)  Periodic  reports  shall  include  the 
reporting  (>eriod  dates,  the  total  source 
operating  time  for  the  reporting  period, 
and.  as  applicable,  all  information 
specified  in  this  section  and  in  other 
subparts  of  this  part,  including  reports 
of  periods  when  monitored  parameters 
are  outside  their  established  ranges. 

(b)  For  closed  vent  systems  suD)ect  to 
the  requirements  of  §65.143,  the  owner 
or  operator  shall  submit  as  part  of  the 
periodic  report  the  information 
specified  in  paragraphs  (b)(1)  through 
(b)(3)  of  this  section,  as  applicable. 

(1)  The  information  recorded  in 
§65.163  (a)(3)(ii)  through  (a)(3)(v): 

(2)  Reports  of  the  times  of  all  periods 
recorded  under  §65.163(a)(l)(i)  when 
the  vent  stream  is  diverted  frtjm  the 
control  device  through  a  bypass  line; 
and 

(3)  Reports  of  all  times  recorded 
under  §65.163(a)(l)(ii)  when 
maintenance  is  performed  on  car-sealed 
valves,  when  the  seal  is  broken,  when 
the  bypass  line  valve  position  is 
changed,  or  the  key  for  a  lock-and-key 
type  configuration  has  been  checked 
out. 

(c)  For  flares  subject  to  this  subpart, 
report  all  periods  when  all  pilot  flames 
were  absent  or  the  flare  flame  was 
absent  as  recorded  in  §  65.159(d)(1). 

(d)  For  storage  vessels,  the  owner  or 
operator  shall  include  in  each  periodic 
report  required  the  information 
specified  in  paragraphs  (d)(1)  through 
(d)(3)  of  this  section. 

(1)  For  the  6-month  period  covered  by 
the  periodic  report,  the  information 
recorded  in  §  65.163(b)(2)(i)  through 
(b)(2)(ui). 

(2)  For  the  time  period  covered  by  the 
periodic  report  and  the  previous 
periodic  report,  the  total  number  of 
houra  that  the  control  system  did  not 
meet  the  requirements  of  §  65.143(a), 

§  65.145(a),  or  §  65.147(a)  due  to 
planned  routine  maintenance. 

(3)  A  description  of  the  plaimed 
routine  maintenance  that  is  anticipated 
to  be  performed  fw  the  control  system 
during  the  next  6-month  periodic 
reporting  period  whoi  the  control 
system  is  not  expected  to  meet  the 
required  control  efficiency.  This 
description  shall  include  the  type  of 
maintenance  necessary,  planned 
frequency  of  maintenance,  and  expected 
lengths  of  maintenance  periods. 

(e)  If  a  control  device  other  than  a 
flare  is  used  to  control  ranissioos  frtun 
storage  vessels  or  low-throtighput 
transfer  racks,  the  periodic  report  shall 
identify  and  state  the  cause  for  each 
occurrence  when  the  monitored 
parameters  were  outside  of  the 
parameter  ranges  documented  in  the 


Initial  Compliance  Status  Report  in 
accordance  with  §  65.165(b). 

(f)  For  process  vents  and  transfer 
racks  (except  low-throughput  transfer 
racks),  periodic  reports  shall  include  the 
information  specified  in  paragraphs 
(f)(1)  throuRh  (f)(4). 

(1)  Periodic  reports  shall  include  the 
daily  average  values  of  monitored 
parameters,  calculated  as  specified  in 
§  65.161(c)(1)  for  any  days  when  the 
daily  average  value  is  outside  the 
bounds  as  specified  in  §  65.162(bK3)  or 
(c)(3).  or  the  daU  availability 
requirements  defined  in  §  65.156(d)(1) 
are  not  met,  whether  these  excursions 
are  excused  or  unexcused  excursions. 
For  excursions  caused  by  lack  of 
mcMiitoring  data,  the  duration  of  periods 
when  monitoring  data  were  not 
collected  shall  be  specified. 

(2)  Reptxt  all  cartion-bed  regeneration 
cycles  during  wdiidi  the  parametras 
recorded  under  §  65.162(cM2)  were 
outside  the  ranges  established  in  the 
Initial  Compliance  Status  Report  or  in 
the  operating  permit. 

(3)  The  provisions  of  paragraphs  (0(1) 
and  (0(2)  of  this  section  do  not  apply  to 
any  low-throughput  transfer  rack  for 
which  the  owner  or  operator  has  elected 
to  comply  with  §  65.145  or  to  any 
storage  vessel  for  which  the  owner  or 
operator  is  not  required,  by  the 
applicable  monitoring  plan  established 
under  §  65.165(c)(1)  and  (c)(2)  to  keep 
continuous  records.  If  continuous 
records  are  required,  the  owner  or 
operator  shall  specify  in  the  monitoring 
plan  whether  the  provisions  of 
paragraphs  (0(1)  and  (0(2)  of  this 
section  apply. 

(4)  If  the  owner  or  operatw  has 
chosen  to  use  the  alternative 
recordkeeping  provisions  of 

§  65.161(e)(1),  and  has  not  notified  the 
Administrator  in  the  Initial  CompUance 
Status  Report  that  the  alternative 
recordkeeping  provisions  are  tieing 
implemented  as  provided  in  §  65.165(e), 
the  owner  or  operator  shall  notify  the 
Administrator  in  the  periodic  report 
submitted  immediately  proceeding 
implementation  of  the  alternative. 


ffS.167    (Mmti 

(a)  Replacing  an  existing  contred  or 
recovery  device.  As  specified  in 
§  65.147(b)(2).  §65.148(bM3). 
§  6S.149(b)(3).  §  6S.150(bK2). 
§  65.151(b)(2).  §65.152(bK2),  or 
§  65.153(b)(2),  if  an  owner  or  operate  at 
a  Cacilify  not  required  to  obtain  a  title 
V  permit  elects  at  a  later  date  to  use  a 
different  control  or  recoveiy  device, 
then  the  Administrator  shall  be  notified 
by  the  owner  or  operatcw  before 
implementing  the  change.  This 
notification  may  be  included  in  the 
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facility's  periodic  reporting  and  shall 
include  a  description  of  any  changes 
made  to  the  closed  vent  system. 

(b)  Startup,  shutdown,  and 
malfunction  periodic  reports.  Startup, 
shutdown,  and  malfunction  periodic 
reports  shall  be  submitted  as  required  in 
§  65.6(c)  of  subpart  A  of  this  part. 

H68-16S-6S.160    [Reeenwd] 

(FR  Doc.  98-27260  Filed  10-27-98;  8:45  am| 
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DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

48CFRPart4« 


[FAR 


98-002] 


RIN  9000^117 

Federal  Acqulaltlon  Regulation; 
Condltlonaliy  Accepted  Itema 

AGENCIES:  Department  of  Defense  (DOD), 
General  Services  Administration  (CSA), 
and  National  Aeronautics  and  Space 
Administration  (NASA). 

ACTION:  Proposed  rule  with  request  for 
comments. 

SUMMARY:  The  Qvilian  Agency 
Acquisition  Council  and  the  Defense 
Acquisition  Regulations  Council  are 
proposing  to  amend  the  Federal 
Acquisition  Regulation  (FAR)  to  require 
that,  when  conditionally  accepting 
nonconforming  items,  amounts 
withheld  from  payments  should  be  at 
least  sufficient  to  cover  the  cost  and 
related  proHt  to  correct  deficiencies  and 
complete  unfinished  work;  and  that  the 
basis  for  the  amounts  withheld  shall  be 
documented  in  the  contract  file.  This 
regulatory  action  was  not  subject  to 
Office  of  Management  and  Budget 
review  under  Executive  Order  12866, 
dated  September  30, 1993.  This  is  not  a 
major  rule  under  5  U.S.C.  804. 

DATES:  Comments  should  be  submitted 
on  or  before  December  28.  1998  to  be 
considered  in  the  formulation  of  a  final 
rule. 

ADDRESSES:  Interested  parlies  should 
submit  written  comments  to:  General 
Services  Administration,  FAR 
Secretariat  (MVR),  Attn:  Ms  Laurie 
Duarte  1800  F  Street,  NW,  Room  4035, 
Washington.  DC  20405. 

E-mail  comments  submitted  over 
Internet  should  be  addressed  to: 
farcase.98-002@gsa.gov. 

Please  cite  FAR  case  98-002  in  all 
correspondence  related  to  this  case. 
FOR  FURTHER  INFORMATION  CONTACT:  The 
FAR  Secretariat,  Room  4035, 1800  F 
Street,  NW,  Washington,  DC  20405, 
(202)  501-4755,  for  information 
pertaining  to  status  or  publication 
schedules.  For  clarification  of  content, 
contact  Ms.  Linda  Klein,  Procurement 
Analyst,  at  (202)  501-3775.  Please  cite 
FAR  case  98-002. 

SUPPLEMENTARY  INFORMATION: 


A.  Background 

This  proposed  rule  implements  the 
recommendation  of  General  Accoimting 
Office  Report  GAO/NSL\D-98-20 
Defense  Acquisition,  Guidance  Is 
Needed  On  Payments  For  Conditionally 
Accepted  Items,  dated  December  12, 
1997.  The  rule  amends  FAR  46.101  to 
add  a  definition  of  "conditional 
acceptance,"  and  amends  FAR  46.407  to 
provide  procedures  for  the  conditional 
acceptance  of  supplies  and  services. 

B.  Regulatory  Flexibility  Act 

This  proposed  rule  is  not  expected  to 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities 
within  the  meaning  of  the  Regulatory 
Flexibility  Act,  5  U.S.C.  601,  et  seq.. 
because  the  use  of  conditional 
acceptance  is  not  widespread. 
Therefore,  an  Initial  Regulatory 
Flexibility  Analysis  has  not  been 
performed.  Comments  from  small 
entities  concerning  the  affected  FAR 
subpart  will  be  considered  in 
accordance  with  5  U.S.C.  610  of  the  Act. 
Such  comments  must  be  submitted 
separately  and  should  cite  5  U.S.C.  601. 
et  seq.  (FAR  case  98-002),  in 
correspondence. 

C  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  does 
not  apply  because  the  proposed  changes 
to  the  FAR  do  not  impose  recordkeeping 
or  information  collection  requirements, 
or  collections  of  information  from 
offerors,  contractors,  or  members  of  the 
public  which  require  the  approval  of  the 
Office  of  Management  and  Budget  under 
44  U.S.C.  3501,  ef  seq. 

Lilt  of  Subjects  in  48  CFR  Part  46 

Government  procurement. 

Dated:  October  22. 1998. 
Edward  C  Loab. 
Director,  Federal  Acquisition  Policy  Division. 

Therefore,  it  is  proposed  that  48  CFR 
Part  46  be  amended  as  set  forth  below: 

PART  46— QUALITY  ASSURANCE 

1.  The  authority  citation  for  48  CFR 
Part  46  continues  to  read  as  follows: 

Authority:  40  U.S.C  486(c):  10  U.S.C 
chapter  137;  and  42  U.$.C  2473(c). 

2.  Section  46.101  is  amended  by 
adding,  in  alphabetical  order,  the 
definition  "Conditional  acceptance"  to 
read  as  follows: 

46.101    Definitions. 


incomplete,  that  the  contractor  is 
required  to  correct  or  otherwise 
complete  by  a  specified  date. 

•        •        •        •        • 

3.  Section  46.407  is  amended  by 
revising  paragraphs  (c)(1)  and  (f)  to  read 
as  follows: 

46.407    Nonconforming  luppliea  or 


Conditional  acceptance  means 
acceptance  of  supplies  or  services  that 
do  not  conform  to  contract  quality 
requirements,  or  are  otherwise 


(c)(1)  In  situations  not  covered  by 
paragraph  (b)  of  this  section,  the 
contracting  officer  shall  ordinarily  reject 
supplies  or  services  when  the 
nonconformance  is  critical  or  major,  or 
the  supplies  or  services  are  otherwise 
incomplete.  However,  there  may  be 
circumstances  (e.g.,  reasons  of  economy 
or  urgency)  when  acceptance  or 
conditional  acceptance  of  such  supplies 
or  services  is  determined  by  the 
contracting  officer  to  be  in  the  best 
interest  of  the  Government.  The 
contracting  officer  shall  make  this 
determination  based  upon — 

(i)  Advice  of  the  technical  activity 
that  the  item  is  safe  to  use  and  will 
perform  its  intended  purpose; 

(ii)  Information  regardmg  the  nature 
and  extent  of  the  nonconformance  or 
otherwise  incomplete  supplies  or 
services: 

(iii)  A  request  bom  the  contractor  for 
acceptance  of  the  nonconforming  or 
otherwise  incomplete  supplies  or 
services  (if  feasible); 

(iv)  A  recommendation  for 
acceptance,  conditional  acceptance,  or 
rejection,  with  supporting  rationale;  and 

(v)  The  contract  adjustment 
considered  appropriate,  including  any 
adjustment  offered  by  the  contractor. 
•        •        •        •        • 

(f)  When  supplies  or  services  are 
accepted  with  critical  or  major 
nonconformances  as  authorized  in 
paragraph  (c)  of  this  section,  the 
contract  shall  be  modified  to  provide  for 
an  equitable  price  reduction  or  other 
consideration.  In  the  case  of  conditional 
acceptance,  amounts  withheld  &t>m 
payments  generally  should  be  at  least 
sufficient  to  cover  the  estimated  cost 
and  related  profit  to  correct  deficiencies 
and  complete  unfinished  work.  The 
basis  for  the  amounts  withheld  shall  be 
documented  in  the  contract  file.  For 
services,  the  contracting  officer  can 
consider  identifying  the  value  of  the 
individual  work  requirements  or  tasks 
(subdivisions)  that  may  be  subject  to 
price  or  fee  reduction.  This  value  may 
be  used  to  determine  an  equitable 
adjustment  for  nonconforming  services. 
However,  when  supplies  or  services 
involving  minor  nonconformances  are 
accepted,  the  contract  need  not  be 
modified  unless  it  appears  that  the 
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savings  to  the  contractor  in  fabricating 
the  nonconforming  supplies  or 
performing  the  services  will  exceed  the 
cost  to  the  Government  of  processing 
the  modification. 


(FR  Doa  98-28782  Filed  10-27-98: 8:45  am] 
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DEPARTMENT  OF  HOUStNQ  AND 
URBAN  DEVELOPMENT 

24  CFR  Paris  91  and  570 
[Dodwl  Na  FR-4139-P-01] 
MN  Na  2S2»-^AAai 

Fair  Housing  Parfonnanc*  Standards 
for  Acoaplanoo  of  ConaoUdalsd  Plan 


Community  Dovolopmant  Block  Qrant 
PSffOrmanoa  Ravlaw  Crttarla 

AO0ICV:  Office  of  the  Secretary.  HUD. 
ACTION:  Proposed  rule. 

•UMMARY:  This  proposed  rule  would 
amend  HUD  regulations  on 
Consolidated  Submissions  for 
Community  Planning  and  Development 
Programs  to  establish  a  standard  for 
determining  if  the  jurisdiction's 
certification  regarding  affirmatively 
furtherina  fair  housing  is  inaccurate. 

This  nue  would  also  amend  HUD 
regulations  on  Commiinity  Development 
Block  Grants  to  provide  performance 
review  standards  for  affirmatively 
furthering  fair  housing  requirements. 
The  performance  review  standards 
would  clarify  the  basis  upon  which  the 
Department  makes  its  annual  statutory 
determination  that  a  grantee  is  carrying 
out  its  Community  Development  Block 
Grant  (CDBG)  program  in  compliance 
with  its  certifications  and  with  other 
applicable  laws. 

Both  revisions  would  also  make  clear 
that  compliance  with  the  requirement  to 
affirmatively  further  bat  housing  would 
require  grantees  to  have  a  complete  and 
accurate  analysis  of  impediments  to  bir 
housing  choice  and  to  not  violate  the 
Fair  Housing  Act  or  dvil  rights  laws 
prohibiting  discrimination  in  housing 
programs  receiving  Federal  financial 
assistance.  These  revisions  would  serve 
to  provide  communities  with  a  clear 
idee  of  the  standards  that  HUD  would 
use  in  both  reviewing  certifications 
included  as  part  of  a  grantee's 
Consolidated  Plan  submission,  as  weU 
as  determining  CDBG  grantees' 
compliance  with  the  statutory 
requirements  of  the  CDBG  program  to 
affirmatively  further  fair  housing. 
DATES:  Conunent  Due  Date:  Deconber 
28. 1998. 

AOORCSSCS:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  rule  to  Rules  Docket  Clerk.  Office  of 
General  Counsel.  Room  10276. 
Department  of  Housing  and  Urban 
Development.  451  Seventh  Street,  S.W.. 
Washington.  D.C.  20410-0500. 
Communications  should  refer  to  the 
above  docket  number  and  title. 
Facsimile  (FAX)  comments  are  not 


acceptable.  A  copy  of  each 
communications  submitted  will  be 
available  for  public  inspection  and 
copying  between  7:30  a.m.  and  5:30 
p.m.  weekdays  at  the  above  address. 
FOR  FURTHER  MFORMATION  CONTACT:  For 
questions  on  part  570.  Deirdre  Maguire- 
Zinni.  Director.  Entitlement 
Communities  Division,  Office  of  Block 
Grant  Assistance,  Department  of 
Housing  and  Urban  Development.  Room 
7282.  451  Seventh  Street.  SW. 
Washington.  DC  20410.  Telephone  (202) 
70&-1577.  ext.  4529.  For  questions  on 
part  91.  Sal  Scla&ni.  Acting  Director. 
Policy  Coordination  Division,  Office  of 
Executive  Services,  Department  of 
Housing  and  Urban  Development,  451 
Seventh  Street,  SW,  Washington,  DC 
20410.  Telephone  (202)  708-1283,  ext. 
4364.  For  questions  on  affirmatively 
furthering  fair  housing  or  the  analysis  of 
impediments  to  fair  housing  choice, 
William  Dudley  Gregorie,  Deputy 
Director,  Office  of  Programs,  Office  of 
Fair  Housing  and  Equal  Opportunity, 
Department  of  Houidng  and  Urban 
Development,  452  Seventh  Street,  SW, 
Washington,  DC  20410.  Telephone  (202) 
708-2288,  ext.  266.  (These  telephone 
numbers  are  not  toll-free.)  Hearing- 
impaired  or  speech-impaired 
inoividuals  may  access  the  voice 
telephone  number  Usted  above  by 
calling  the  Federal  information  relay 
service  during  woridng  hours  at  1-800- 
877-8339. 
SUPPLEMENTARY  SIFOMIATKM: 

Statatory  Bases 

Sectioo  105  of  the  Cranston-Gonzalez 
National  Affordable  Housing  Act  (42 
U.S.C  12705)  established  a  requirement 
for  the  development  of  a  Comprehensive 
Housing  Affordability  Strategy  (CHAS) 
as  a  condition  of  a  jurisdiction  receiving 
grants  from  HUD,  primarily  CDBG  and 
HOME  program  funds.  (The  CHAS 
replaced  the  CDBG  Housing  Assistance 
Plan  requirement.)  The  CHAS  includes 
a  certification  that  jurisdictions 
receiving  the  HUD  grants  will 
affirmatively  further  fair  housing. 

Section  104(b)(2)  of  the  Housing  and 
Community  Development  Act  of  1974 
(HCD  Act),  as  amended,  (42  U.S.C. 
5304),  the  governing  statute  for  the 
CDBG  program,  requires  that  each 
grantee  certify  to  HUD's  satisfaction  that 
(1)  the  grant  will  be  conducted  and 
administered  in  conformity  with  the 
Fair  Housing  Act  (42  U.S.C.  3601-20) 
and  (2)  the  grantee  %vill  affirmatively 
further  fair  housing.  Further,  section 
104(c)(1)  of  the  HCD  Act  authorizes 
CDBG  Entitlement  grants  to  be  made 
only  to  a  grantee  that  is  following  an 
approved  CHAS.  Section  104(e)  of  the 


HCD  Act  also  contains  a  requirement  for 
the  Department  to  determine,  at  least 
annually,  that  each  CDBG  grantee  is 
carrying  out  its  program  in  compliance 
with  applicable  laws  and  requirements. 

The  CmisoUdated  Plan  Regulation's 
Review  Standard  for  AcG^Hance 

When  the  Consolidated  Submission 
for  CPD  Programs  regulation  (part  91) 
(the  "Consoudated  Plan  regulation") 
was  promiUgated  in  1995,  one  of  the 
primary  purposes  of  the  rule  was  to 
coordinate  statutory  requirements  for 
CPD  formula  grant  programs  (CDBG, 
HOME  Investment  Partnerships, 
Emergency  Shelter  (kant,  and  Housing 
Oppcutunities  for  Persons  with  AIDS)  in 
a  comprdiensive  way,  in  order  to 
simplify  application  requirements  while 
simultaneously  addressing  local  priority 
needs  more  eCnctively.  The 
Consolidated  Plan  regulation  thus 
incorporates  CHAS  requirements  as  well 
as  CDBG  submission  requirements. 

Departmental  approval  of  a 
Consolidated  Plan  is  required  in  order 
for  a  jurisdiction  to  receive  any  of  the 
four  CPD  formula  grant  funds. 
Disapproval  of  a  Consolidated  Plan  is 
based  on  the  statutory  standards  of  the 
CHAS  which  authorizes  disapproval  of 
any  Plan  only  on  two  grounds:  the  Plan 
is  either  (1)  inconsistent  with  the 
purposes  of  the  Cranston-Gonzalez 
National  Afibrdable  Housing  Act  or  (2) 
substantially  incomplete.  One  of  the 
ways  that  a  Plan  may  be  determined 
substantially  incomplete  is  if  HUD 
concludes  that  a  certification  is 
inaccurate.  In  addition,  the  separate 
CDBG  certifications  may  be  disapproved 
if  not  satisfactory  to  HIJD.  which  would 
result  in  disapproval  of  the  CDBG 
component  of  the  Consolidated  Plan. 

The  Consolidated  Plan  regxilations 
contain  an  affirmatively  further  fair 
housing  certification.  "Hie  regulations 
define  the  certification  to  mean  that  a 
grantee  will  conduct  an  "analysis  of 
impediments  to  fair  housing  dioice 
within  the  jurisdiction,  take  appropriate 
actions  to  overcome  the  effacts  of  any 
impediments  identified  through  that 
analysis,  and  maintain  records  reflecting 
the  analysis  and  actions  in  this  regard" 
(§§  91.225(a)(1),  91.325(a)(1)  and 
91.425(a)(1)].  The  analysis  of 
impedhnents  is  not  restricted  to  the 
design  and  operatim  of  HUD-fimded 

Erograms  within  a  grantee's  jurisdiction 
ut  is  meant  to  be  an  assessment  of 
conditions,  both  public  and  private,  that 
affect  fair  housing  choice. 

The  Consolidated  Plan  requirement 
contains  a  narrow  review  standard  and 
a  review  time  frame  of  45  days  (after 
which  a  Plan  may  be  deemed  approved 
automatically  unless  the  Department 
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specifically  notifies  a  jurisdiction  that 
the  Plan  has  been  disapproved). 
Disapproval  of  a  Consolidated  Plan 
results  in  the  withholding  of  all  CPD 
formula  grant  funds  for  a  grantee  unless 
and  until  an  adequate  submission  is 
made  within  an  established  time  frame. 

The  CDBG  Program's  Greater 
Flexibility  To  Require  Grantee  Actiims 
in  Connectioa  With  Grant  Award  or 
Improve  Performance 

The  CDBG  Entitiement  regulations 
were  amended  with  the  Consolidated 
Plan  regulations  so  that  the  affirmatively 
further  fair  housing  certification  has  the 
same  requirements  in  the  CDBG 
regulations  as  in  the  Consolidated  Plan 
regulations.  See  §  570.601(a)(2).  A 
determination  made  by  HUD  that  a 
CDBG  grantee  is  not  affirmatively 
furthering  fair  housing,  however,  offers 
a  wider  array  of  opportunities  for 
resolution  in  connection  with  either 
making  the  CDBG  grant  or  applying 
sanctions  because  of  the  statutory 
review  authority  in  the  HCD  Act  (e.g.. 
requesting  special  assurances;  seeking 
volimtary  compliance:  or  taking  actions 
to  reduce  or  withdraw  a  grant),  whereas 
evaluation  of  the  grantee's  affirmatively 
furthering  activities  in  the  context  of  the 
Consolidated  Plan  offers  only  one 
opportunity  for  HUD  action  (i.e.. 
disapproval  of  a  Consolidated  Plan). 
Furthermore,  corrective  actions  with 
respect  to  the  CDBG  program  are  not 
limited  to  the  Consolidated  Plan 
submission  review  time  frame  but  can 
be  initiated  at  any  point  during  a 
grantee's  program  year. 

The  Need  for  Clarification 

While  the  Department  has  provided 
both  guidance  and  training  to  grantees 
on  meeting  the  Consolidated  Plan  fair 
housing  certification  requirements,  the 
Department's  experience  indicates  that 
confusion  remains  over  both  the 
meaning  and  application  of  the 
affirmatively  further  fair  housing 
requirements.  Notwithstanding  the 
identical  statutory  predicates  for 
affirmatively  furthering  fair  housing  in 
both  the  CDBG  program  and  the  CHAS 
(included  now  as  a  Consolidated  Plan 
requirement),  this  confusion  has  been 
complicated  by  the  placement  of  the 
CDBG  requirement  in  the  Consolidated 
Plan  regulation  at  part  91  as  a 
certification  requirement  (which  now 
applies  to  all  CPD  fonnula  grant 
programs)  while  remaining  in  the  CDBG 
regulations  at  part  570  as  a  performance 
review  standard.  Certification  of 
compliance  with  the  Fair  Housing  Act  is 
in  the  Consolidated  Plan  regulations 
applicable  only  to  the  CDBG  program, 
llius,  in  cases  where  a  grantee  has  been 


determined  to  have  violated  the  Fair 
Housing  Act,  the  narrow  disapproval 
standard  for  the  Consolidated  Plan 
complicates  the  withholding  of  CPD 
grant  funds,  despite  the  Department's 
clear  mandate  to  ensure  compliance 
with  Fair  Housing  Act  requirements. 
Confusion  has  also  resulted  over  what  it 
means  to  have  a  "complete" 
Consolidated  Plan  as  well  as  the 
language  of  the  ceitffication  which  is 
written  in  the  future  tense  (that  grantees 
"will"  conduct  an  analysis). 

Purpose  of  the  Proposed  Rule  Change 

The  Department  seeks  to  foster 
effective  £air  housing  strategies  and  to 
provide  clear  guidance  to  local 
communities  to  help  them  in  their 
efforts  to  responsibly  identify  and  solve 
fjair  housing  problems,  as  these  grantees 
strive  to  achieve  their  own  visions  of 
"viable  urban  communities." 
Furthermore,  the  Department  believes 
that  grantees  receiving  CPD  formula 
grant  funds  not  only  have  the 
responsibility  to  identify  and  endeavor 
to  overcome  impediments  to  fair 
housing  choice,  but  clearly  should  not 
be  receiving  the  grant  funds  if  they  are 
in  violation  of  the  Fair  Housing  Act.  At 
the  same  time,  the  Department  wishes  to 
ensure  more  objective  applicaUon  of 
requirements  and  to  ensure  that  grantees 
have  a  current  and  accurate  analysis  of 
impediments  to  fair  housing  choice  in 
place  at  the  time  of  grant  award.  To  that 
end,  the  proposed  rule  is  intended  to 
provide  specific  standards  and  the  bases 
upon  which  these  requirements  would 
be  measured — both  for  purposes  of 
receiving  CPD  formula  grant  funds  and 
to  aid  the  Department  in  annually 
determining  that  CDBG  grantees  are  in 
compliance  with  applicable 
requirements. 

Proposed  Change  to  Part  91 

This  nde  would  amend 
§§  91.225(a)(1),  91.325(a)(1)  and 
91.425(a)(1)  to  make  clear  that  a 
certification  to  affirmatively  further  fair 
housing  means  that  (1)  an  analysis  of 
impediments  to  fair  housing  choice  has 
already  been  conducted  (and  would  be 
updated,  as  appropriate)  and  (2)  the 
grantee  is  taking  actions  to  eliminate 
identified  impediments  if  the 
impediments  are  within  the  control  of 
the  grantee  and  to  overcome  the  effects 
of  other  identified  impediments,  and  is 
keeping  appropriate  supporting 
documentation.  Amendments  are  also 
made  to  §  91.500(b)(3)  to  add  three 
standards  for  a  IDepartmental 
determination  that  a  grantee's 
Consolidated  Plan  certification  to 
affirmatively  further  fair  housing  is 
inaccurate.  HUD  could  determine  that 


the  certification  is  inaccurate  if:  (1)  the 
analysis  of  impediments  to  fair  housing 
choice  is  inaccurate  or  substantially 
incomplete  based  on  generally  available 
£acts  and  data;  (2)  the  actions  taken  do 
not  address  an  identified  impediment 
(eliminate  an  impediment  within  the 
grantee's  control  or  overcome  the  effects 
of  an  impediment  that  is  outside  the 
grantee's  control)  or  do  not  result  in 
meaningful  and  measurable  progress;  or 
(3)  the  grantee  (a)  has  been  charged  with 
a  violation  of  the  Fair  Housing  Act  by 
HUD.  (b)  is  the  defendant  in  a  Fair 
Hoiising  Act  lawsuit  filed  by  the  U.S. 
Department  of  Justice,  or  (c)  has 
received  from  HUD  a  letter  of 
noncompliance  findings  involving 
housing  under  tiUe  VI  of  the  Civil  Rights 
Act  of  1968.  section  504  of  the 
RehabiUtation  Act  of  1973  or  section 
109  of  the  HCD  Act,  and  the  grantee  has 
not  resolved  such  charge,  lawsuit,  or 
letter  of  noncompliance  findings  to  the 
satisfaction  of  HUD. 

These  amendments  would  make  clear 
that  a  grantee  must  (1)  have  a  complete 
and  accurate  analysis  of  impediments  to 
fair  housing  choice  before  submitting  its 
Consolidated  Plan.  (2)  be  taking 

appropriate  actions  to  eliminate  the    

impediments  within  the  grantee's 
control  and  overcome  the  effects  of 
identified  impediments  outside  the 
grantee's  control,  and  (3)  comply  with 
the  Fair  Housing  Act  and  other  statutes 
prohibiting  disoiminaticm  in  housing 
that  the  Department  enforces.  Failiue  to 
do  so  will  result  in  a  rejection  of  its 
Consolidated  Plan  certification  to 
affirmatively  further  fair  housing.  The 
amendments  are  also  designed  to  clarify 
what  is  meant  by  appropriate  actions. 
For  example,  a  grantee  that  identifies 
certain  types  of  zoning  as  impediments 
to  fair  housing  choice  and  then  holds  a 
housing  poster  contest  as  an  appropriate 
action  in  response  to  the  zoning 
impediment  could  expect  HUD  to 
question  the  accuracy  of  its  certification. 

Proposed  Change  to  Part  570 

This  rule  would  amend  §  570.601  to 
make  clear  that  the  requirement  to 
affirmatively  further  fair  housing  means 
that  (1)  grantees  have  conducted  an 
analysis  of  impediments  to  fair  housing 
dioioe  before  submission  of  a 
Consolidated  Plan  (and  would  require 
updates  to  an  analysis,  as  appropriate) 
and  (2)  the  grantees  are  taking  actions  to 
eliminate  identified  impediments  that 
are  within  the  control  of  the  grantee  and 
to  overcome  the  efiiacts  of  identified 
impediments  outside  the  grantee's 
control  and  are  maintaining  records 
reflecting  the  analysis  and  actions. 
Section  570.904  would  be  amended  to 
clarify  the  distinction  between  the 
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rebuttable  presiimption  of  compliance 
with  civil  rights  nondiscrimination 
requirements  versus  the  standards  to 
measure  performance  with  the 
requirements  for  affirmatively  furthering 
fair  housing.  Currently,  this  section  of 
the  regulation  states  that  the  Department 
will  consider  grantees  to  be  in 
compliance  with  applicable  equal 
opportunity  and  Cdr  housing  criteria 
UNLESS  there  is  evidence  to  the 
contrary.  The  requirements  to 
affirmatively  further  fair  housing  and 
carry  out  programs  in  compliance  %vith 
the  Fair  Housing  Act  require,  however, 
positive  actions  on  the  part  of  grantees. 
Moreover,  the  section  no  longer 
contains  criteria  because  they  were 
deleted  when  substantive  requirements 
for  affirmatively  furthering  fair  housing 
were  added  to  the  Consolidated  Plan 
rule.  Accordingly,  the  introductory 
language  is  proposed  to  be  deleted  in 
paragraph  (a)  and  the  paragraph  is 
renamed  "Nondiscrimination 
requirements."  In  addition,  the  current 
paragraph  (b)  is  proposed  to  be  removed 
because  it  essentially  repeats  paragraph 
(a).  Paragraphs  (c)  and  (d)  are  reordered 
as  paragraphs  (b)  and  (c).  As  a  technical 
matter,  the  regulation  is  amended  to 
reflect  that  the  Fair  Housing  Act  also 
prohibits  discrimination  based  on 
disability  or  familial  status. 

This  section  of  the  regulation  is  also 
amended  to  specify  three  performance 
review  standards  that  HUD  will  use  to 
determine  whether  a  grantee  has 
affirmatively  furthered  fair  housing. 
Two  of  the  standards  are:  (1)  that  the 
analysis  of  impediments  to  fair  housing 
choice  is  accurate  and  substantially 
complete  based  on  generally  available 
facts  and  data,  and  (2)  that  the  actions 
taken  to  eliminate  the  impediments 
within  the  grantee's  control  or  overcome 
the  effects  of  identified  impediments 
outside  the  grantee's  control  result  in 
meaningful  and  measurable  progress. 
The  third  standard  is  a  presimiption  by 
HUD  that  a  grantee  has  not  violated  the 
dvil  rights  laws  prohibiting 
discrimination  in  housing  unless  the 
grantee  (a)  has  been  charged  with  a 
violation  of  the  Fair  Housing  Act  by 
HUD.  (b)  is  the  defendant  in  a  Fair 
Housing  Act  lawsuit  filed  by  the  U.S. 
Department  of  Justice,  or  (c)  has 
received  from  HUD  a  letter  of 
noncompliance  findings  involving 
housing  under  title  VI  of  the  Qvil  Rights 
Act  of  1968.  section  504  of  the 
Rehabilitation  Act  of  1973  or  section 
109  of  the  HCD  Act,  and  the  grantee  has 
not  resolved  such  charge,  lawsuit,  or 
letter  of  noncompliance  findings  to  the 
satisfaction  of  HUD.  Such  violations 
could  result  from  actions  taken  by  the 


grantee  in  connectiim  with  programs 
other  than  the  four  CPD  formula  grant 
programs.  For  example,  a  grantee  that 
takes  discriminatory  actions  to  prevent 
a  public  housing  authority  from 
acquiring  or  buuding  scattered  site 
public  housing  units  could  be 
determined  to  be  in  violation  of  the  Fair 
Housing  Act  and  thus  might  expect  the 
Department  to  challenge  its 
ConsoUdated  Plan  certification  to 
affirmatively  further  fair  housing. 

In  reviewing  performance  based  on  an 
existing  analysis  of  impediments  to  fair 
housing  choice,  the  Department  would 
expect  that  a  jvuisdiction  would  identify 
actions  to  be  taken  based  on  the  analysis 
and  would  have  taken  such  actions,  or 
have  begun  to  undertake  actions  with  a 
reasonable  time  frame  for  completicm. 
Further,  the  appropriateness  of  the 
actions  would  be  judged  on  what  impact 
they  have  had  in  eliminating 
impediments  within  the  grantee's 
control  or  overcoming  the  effects  of 
identified  impediments  to  fair  housing 
choice  that  are  outside  the  grantee's 
control. 

Examples  of  such  appropriate  actions 
are  contained  in  Volimie  1  of  HUD's 
Fair  Housing  Planning  Guide, 
specifically.  Chapter  3,  Appendix  A.  the 
Qiapter  4  Appendix  and  throughout 
Chapter  5.  A  detailed  discussion  of 
grantee  actions,  in  general,  is  the  focus 
of  Volimae  2  of  the  Fair  Housing 
Planning  Guide. 

Comments  are  specifically  sought  on 
(1)  the  clarity  and  usefulness  of  the 
standards  in  assisting  the  Department's 
review  of  a  grantee's  compliance  with 
its  certification  to  affirmatively  further 
fair  housing,  both  as  part  of  a 
Consolidated  Plan  submission  and  as  a 
CDBG  performance  review  requirement: 
and  (2)  the  identification  of  any 
unintended  consequences  in  applying 
these  requirements  that  would  frustrate 
the  purposes  of.  or  otherwise  impede  a 
grantee's  ability  to  ctunply  with,  fair 
housing  requirements. 

Most  grantees  completed  their 
analysis  of  impediments  to  fair  housing 
choice  last  year  and  are  now  taking 
actions  to  address  identified 
impediments.  Thus,  grantees'  concerns 
are  now  generally  focused  on  how  HUD 
will  view  the  appropriateness  and 
sufficiency  of  their  actions.  The 
proposed  regulation  is  intended  to 
provide  for  a  more  objective 
determination  of  appropriateness.  The 
regulation  does  not  specifically  address, 
however,  the  following  issues:  (1)  Is  a 
grantee  required  to  take  actions  to 
eliminate  or  overcome  the  effects  of  all 
identified  impediments?  (2)  Must  the 
actions  be  taken  each  program  year,  or 
over  a  period  of  time — ^which  may 


coincide  with  the  grantee's 
Consolidated  Plan  period  or  some  other 
period  of  time?  (3)  Should  certain 
impediments  have  a  priority  for  action? 
(4)  At  what  point  in  the  futvu«  would 
the  grantee  be  expected  to  have 
eliminated  all  identified  impediments 
within  the  grantee's  ccmtrol  and  taken 
all  possible  actions  to  overcome  the 
effects  of  impediments  not  within  the 
grantee's  control?  Comments  are  sought 
on  whedier  and  how  the  regulation 
should  address  these  iasues. 

States  are  requested  to  comment  on 
the  issue  of  whether  the  State  CDBG 
regulations  should  contain  fair  housing 
performance  standards  comparable  to 
those  proposed  undw  §  570.904.  The 
CDBG  Entitlement  program  regulations 
contain  an  entire  subpart  (subpart  O) 
concerning  HUD  reviews  and 
determinations  of  grantee  performance. 
Section  570.904.  for  example,  describes 
the  review  criteria  for  determining 
compliance  with  equal  opportunity  and 
fair  housing  requirements.  In  contrast, 
the  regulatory  language  governing 
performance  reviews  under  the  State 
CDBG  program  is  much  shorter  and  less 
detailed.  Action  570.493  essentially 
declm«s  only  that  HUD  shall  make  such 
reviews  and  audits  as  are  necessary  to 
determine  whether  a  State  is  in 
compliance  with  the  various 
requirements  of  the  Act  and  other 
applicable  laws. 

This  rule  proposes  to  clarify  the 
review  standard  (at  $  570.904) 
concerning  fair  housing  performance  for 
entitlement  commimities.  There  is  no 
comparable  review  standard  being 
proposed  for  States  because  there  is  no 
comparable  section  in  the  State  program 
regulations.  This  proposed  rule  seeks  to 
ensure  more  objective  determinations  of 
compliance  with  fair  housing 
requirements.  It  also  seeks  to  resolve  the 
discontinuity  between  HUD's  limited 
authority  for  action  under  the 
Consolidated  Flan  rule  and  HUD's 
broader  authority  to  undertake 
performance  reviews  under  the  CDBG 
program  rules.  Not  including  specific 
review  standards  for  the  State  CDBG 
program,  however,  means  that  the 
disparity  and  ambiguity  over  standards 
for  performance  vrill  still  exist  for 
States.  The  difference  between  the 
CDBG  program  regulations  for  States 
and  for  Entitlement  commimities  could 
also  impart  the  false  impression  that 
HUD  is  more  concerned  about  fair 
housing  performance  undw  the 
Entitlement  program  than  under  the 
State  program.  On  the  other  hand,  if 
HUD  revises  §  570.493  to  include  fair 
housing  performance  standards 
comparable  to  those  pn^>osed  under 
S  570.904,  the  State  program  regulations. 
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would  be  Car  more  specific  about  fair 
housing  performance  than  about  other 
program  requirements.  This  likewise 
coiild  convey  a  false  impression  that 
HUD  is  more  concerned  about  fair 
housing  performance  by  States  than 
about  other  CDBG  program 
requirements.  Comments  on  these  State 
CDBG  issues  are  therefore  requested. 

Findings  and  Certifications 

Environmental  Impact' 

A  Finding  of  No  Significant  Impact 
with  respect  to  the  environment  for  this 
rule  has  been  made  in  accordance  with 
HUD  regulations  at  24  CFR  part  50. 
which  implement  section  102(2)(C)  of 
the  National  Environmental  Policy  Act 
of  1969.  The  Finding  of  No  Significant 
Impact  is  available  for  public  inspection 
between  7:30  a.m.  and  5:30  p.m. 
weekdays  in  the  Office  of  the  Rules 
Docket  Cleri:.  Office  of  the  General 
Coimsel.  Department  of  Housing  and 
Urban  Development,  Room  10276, 451 
Seventh  Street,  S.W.,  Washington.  D.C. 
20410. 

Regulatory  Flexibility  Act 

The  Secretary,  in  accordance  with  the 
Regulatory  Flexibility  Act  (5  U.S.C 
605(b)),  has  reviewed  this  rule  before 
publication  and  by  approving  it  certifies 
that  this  rule  would  not  have  a 
significant  economic  impact  on  a 
substantial  niunber  of  small  entities. 
There  are  no  anti-competitive 
discriminatory  aspects  of  the  rule  with 
regard  to  small  entities  and  there  are  not 
any  unusiial  procedures  that  would 
need  to  be  complied  with  by  small 
entities.  Nevertheless,  the  Department  is 
sensitive  to  the  fact  that  the  uniform 
application  of  requirements  on  entities 
of  differing  sizes  often  places  a 
disproportionate  burden  on  small 
businesses.  The  Department,  therefore, 
is  soliciting  alternatives  for  compliance 
from  small  entities  as  to  how  these 
small  entities  might  comply  in  a  way 
less  burdensome  to  them. 

Executive  Ckder  12612,  Federalism 

The  General  Counsel,  as  the 
Designated  Official  imder  section  6(a)  of 
Executive  Order  12612.  Federalism,  has 
determined  that  this  rule  does  not  have 
"federalism  implications"  because  it 
does  not  have  substantial  direct  effects 
on  the  States  (including  their  political 
subdivisions),  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government. 

Catalog  of  Federal  Domestic  Assistance 

The  Catalog  of  Federal  Domestic 
Assistance  Program  number  assigned  to 
the  Community  Development  Block 


Grant  entitlement  program  is  14.218  and 
for  the  State  CDBG  program  is  14.228. 

List  of  Subjects  in  24  CFR  Part  91 

Aged,  (kant  programs — housing  and 
community  development.  Homeless, 
Individuals  with  debilities.  Low  and 
moderate  income  housing.  Reporting 
and  recordkeeping  requirements. 

List  of  Subiects  in  24  CFR  Part  570 

Administrative  practice  and 
procedure,  American  Samoa, 
Community  development  block  grants. 
Grant  programs — education.  Grant 
programs — housing  and  commimity 
development,  Guam,  Indians,  Lead 
poisoning.  Loan  programs — housing  and 
community  development.  Low  and 
moderate  income  housing.  New 
communities,  NcHthem  Mariana  Islands, 
Pacific  Islands  Trust  Territcoy,  Pockets 
of  poverty.  Puerto  Rico,  Repenting  and 
recordkeeping  requirements.  Sm^ 
cities.  Student  aid.  Virgin  Islands. 

Accordingly,  the  Department 
proposes  to  amend  parts  91  and  570  of 
title  24  of  the  Code  of  Federal 
Regulations  as  follow: 

PART  91— CONSOUDATED 
SUBMSSION  FOR  COMMUNTTY 
PLANNMQ  AND  DEVELOPMENT 
PROQRAMS 

1.  The  authority  citation  for  part  91 
continues  to  read  as  follows: 

AvAaritr-  42  U.S.C  3535(d),  3601-3619. 
5301-5315, 11331-11388. 12701-12711, 
12741-12756.  and  12901-12912. 

2.  Section  91.225  is  amended  by 
revising  paragraph  (a)(1)  to  read  as 
follows: 

f91.22S   Csmflcattona. 

(a)*  •  • 

(1)  Affirmatively  furthering  fair 
housing.  Each  jiuisdiction  is  required  to 
submit  a  certification  that  it  will 
affirmatively  further  fair  housing  which 
means  that  it  will  assume  the 
responsibility  of  fair  housing  planning 
by  having  conducted  a  complete  and 
accurate  analysis  of  impediments  to  fair 
housing  choice  within  the  jurisdiction 
(with  periodic  updates,  as  appropriate); 
is  taking  appropriate  actions  to 
overcome  the  effects  of  any 
impediments  identified  through  that 
analysis  outside  the  jurisdiction's 
control  and  to  eliminate  identified 
impediments  within  the  control  of  the 
jurisdiction;  and  is  maintaining  records 
reflecting  the  analysis  and  actions  in 
this  regard. 
•        •        •        •        • 

3.  Section  91.325  is  amended  by 
revising  paragraph  (a)(1)  to  read  as 
follows: 


(a)  Genenzl— (1)  Affirmatively 
furthering  fair  housing.  Each  State  is 
required  to  submit  a  certification  that  it 
will  affirmatively  further  fair  housing 
which  means  that  it  will  assiune  the 
responsibility  of  fair  housing  planning 
by  having  conducted  a  complete  and 
accurate  analysis  of  impediments  to  fair 
housing  choice  within  the  State  (with 
periodic  updates,  as  appropriate);  is 
taking  appropriate  actions  to  overcome 
the  efiiscts  of  any  impediments 
identified  through  that  analysis  outside 
the  State's  control  and  to  eliminate 
identified  impediments  writhin  the 

State's  control;  and  is  maintaining 

records  reflecting  the  analysis  and 
actions  in  this  regard.  (See 
§  570.487(b)(4)  of  this  title.) 


4.  Section  91.425  is  amended  by 
revising  paragraph  (a)(l)(i)  to  read  as 
followrs: 

{w1>425    CafUflcaHoiWa 

(a)  Consortium  certifications — (1) 
General — (i)  Affirmatively  furthering  fair 
housing.  Each  consortium  must  certify 
that  it  will  affirmatively  further  fair 
housing  whidi  means  that  it  will 
assume  the  responsibihty  of  fair  housing 
planning  by  having  conducted  a 
complete  and  accurate  analysis  of 
impediments  to  fair  housing  choice 
within  the  area  (with  period  updates, 
as  appropriate);  is  taking  appropriate 
actions  to  overcome  the  effects  of  any 
impediments  identified  through  that 
analysis  outside  the  consortium's 
control  and  to  eliminate  identified 
impediments  within  the  consortium 
members'  control;  and  is  maintaining 
records  reflecting  the  analysis  and 
actions  in  this  regard. 

•  •        •        •        • 

5.  Section  91.500  is  amended  by 
adding  a  sentence  to  the  end  of 
paragraph  (bK3)  to  read  as  follows: 

191.500    HUOappTOMlacflen. 

•  •        •        •        • 

(b)*  •  • 

(3)  •  *  "A  jurisdiction's  certification 
to  affirmatively  further  fair  housing 
would  be  determined  to  be  inaccurate  if 
the  jurisdiction  has  no  supporting 
records;  the  jurisdiction's  analysis  of 
impediments  to  fair  housing  choice 
(with  periodic  updates)  is  inaccurate  or 
substantially  incomplete  based  on 
generally  available  facts  and  data, 
including,  but  not  limited  to.  Home 
Mortgage  Disclosure  Act  data,  facts 
disclosed  in  a  HUD  civil  rights 
monitoring  or  compliance  review,  a 
dvil  action  brought  by  the  U.S. 
Department  of  Justice  or  private  parties, 
and  public  and  private  studies  of 
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housing  discrimination  affecting 
residents  of  the  grantee  jurisdiction;  the 
actions  taken  by  the  jurisdiction  to 
eliminate  impediments  within  the 
grantee's  control  and  overcome  the 
effects  of  other  identified  impediments 
to  fair  housing  choice  were  not 
appropriate  because  the  actions  did  not 
address  an  identified  impediment  or  did 
not  result  in  meaningful  and  measiuBble 
progress  in  eliminating  the  impediment 
or  overcoming  the  impediment's  effects; 
or  the  grantee  has  been  charged  with  a 
violation  of  the  Fair  Housing  Act  by 
HUD.  is  the  defendant  in  a  Fair  Housing 
Act  lawsuit  filed  by  the  U.S.  Department 
of  Justice,  or  has  received  from  HUD  a 
letter  of  noncompUance  findings 
involving  housing  luder  title  VI  of  the 
Civil  Rights  Act  of  1968,  section  504  of 
the  Rehabilitation  Act  ojf  1974  or 
Section  109  of  the  Housing  and 
Community  Development  Act  of  1974, 
and  the  grantee  has  not  resolved  such 
charge,  lawsuit,  or  letter  of 
noncompliance  findings  to  the 
satisfaction  of  HUD.  ^ 


PART  S70-COMMUNITY 
DEVELOPMENT  BLOCK  GRANTS 

6.  The  authority  citation  for  part  570 
continues  to  read  as  follows: 

Authority:  42  U.S.C  353S(d)  and  5300- 
S320. 

7.  Section  570.487  is  amended  by 
revising  paragraphs  (b)(1)  and  (b)(2)  to 
read  as  follows: 


|87a487    Other  appNcaMelaira 
releled  program  feQulmiMnte, 


(b)«  •  • 

(1)  Conducting  a  complete  and 
acciirate  analysis  to  identify 
impediments  to  fair  housing  choice 
within  the  State  (with  periodic  updates, 
as  appropriate): 

(2)  Taking  appropriate  actions  to 
eliminate  any  impediments  identified 
through  that  analysis  that  are  within  the 
control  of  the  State  and  to  overcome  the 
effects  of  any  impediments  outside  the 
control  of  the  State; 

8.  Section  570.601  is  amended  by 
revising  paragraph  (a)(1)  and  the  third 
sentence  of  paragraph  (a)(2)  to  read  as 
follows: 


fSTaeOI    Public  Law  88-3S2  and  PuMic 
Law  90-284;  afflnnatlvaly  furthering  fair 
houaing:  Executive  Order  1 1063. 

(a)*  *   * 

(1)  Public  Law  88-352,  which  is  title 
VI  of  the  Qvil  Rights  Act  of  1964  (42 
U.S.C.  2000d  et  seq.),  and  implementing 
regulations  in  24  CFR  parts  1  and  100. 

(2)  *  *  *  Furthermore,  in  accordance 
with  section  104(b)(2)  of  the  Act,  for 
each  commtuiity  receiving  a  grant  under 
subpart  D  of  this  part,  the  certification 
that  the  grantee  will  affirmatively 
further  fair  housing  shall  specifically 
require  the  grantee  to  assiime  the 
responsibility  of  fair  housing  planning 
by  conducting  a  complete  and  accurate 
analysis  to  identify  impediments  to  fair 
housing  choice  within  its  jurisdiction 
(with  periodic  updates,  as  appropriate), 
taking  appropriate  actions  to  eliminate 
any  impediments  identified  through 
that  analysis  that  are  within  the 
grantee's  control  and  to  overcome  the 
effects  of  any  identified  impediments 
that  are  outside  its  control,  and 
maintaining  records  reflecting  the 
analysis  and  actions  in  this  regard. 

9.  Section  570.904  is  amended  by 
revising  paragraphs  (a)(1)  introductory 
text  and  (a)(l)(ii).  removing  the  current 
[laragraph  (b),  redesignating  paragraphs 
(c)  and  (d)  as  (b)  and  (c)  respectively  and 
revising  newly  redesignated  paragraph 
(b),  to  read  as  follows: 

fSTaWM    Equal  opportunity  and  fair 
houaing  review. 

(a)  Nondiscrimination  requirements. 
(1)  The  Department  will  presume  that 
the  recipient  has  carried  out  its  CDBG- 
funded  program  in  accordance  with 
civil  ri^ts  certifications  and 
requirements  of  the  Act  prohibiting 
discrimination  unless: 
#        *        *        *        * 

(ii)  There  is  evidence  that  a  policy, 
practice,  standard  or  method  of 
administration,  although  neutral  on  its 
face,  operates  to  deny  or  affect  adversely 
in  a  significantly  disparate  way  the 
provision  of  employment  or  services, 
benefits  or  participation  to  persons  of  a 
particular  race,  color,  religion  where 
applicable,  sex,  national  origin,  age  or 
handicap,  or  fair  housing  to  persons  of 
a  particular  race,  color,  religion,  sex, 
disability,  familial  status,  or  national 
origin,  or 


(b)  Affirmatively  furthering  fair 
housing.  HUD  will  review  to  determine 
whether  the  grantee  is  affirmatively 
furthering  fair  housing  in  accordance 
with  §  570.601(a)(2). 

(1)  HUD  will  determine  whether 

(i)  The  grantee's  analysis  of 
impediments  to  fair  housing  choice 
twith  periodic  updates)  is  accurate  and 
substantially  complete  based  on 
generally  available  facts  and  data, 
including,  but  not  limited  to.  Home 
Mortgage  Disclosure  Act  data,  foots 
disclosed  in  a  HUD  civil  rights 
monitoring  or  compliance  review,  a 
civil  action  brought  by  the  U.S. 
Department  of  Justice  or  private  parties, 
and  public  and  private  studies  of 
housing  discrimination  affecting 
residents  of  the  grantee  jurisdiction. 

(ii)  The  grantee  took  appropriate 
actions  to  eliminate  any  identified 
impediments  that  are  within  its  control 
and  to  overcome  the  effects  of 
impediments  to  fair  housing  choice  . 
identified  in  the  grantee's  analysis  of 
impediments  to  fair  housing  choice  that 
are  outside  its  control.  An  action  is 
appropriate  if  the  action  addresses  an 
identified  impediment  and  results  in 
meaningful  and  measurable  progress  in 
overcoming  the  imptediment's  effects. 

(2)  Notwithstanding  favorable 
determinations  under  paragraph  (b)(1) 
of  this  section.  HUD  may  conclude  that 
the  grantee  failed  to  meet  its 
responsibility  to  affirmatively  further 
fair  housing  if  the  grantee  has  been 
charged  with  a  violation  of  the  Fair 
Housing  Act  by  HUD,  is  the  defendant 
in  a  Fair  Housing  Act  lawsuit  filed  by 
the  U.S.  Department  of  Justice,  or  has 
received  from  HUD  a  letter  of 
noncompliance  findings  involving 
housing  under  title  VI  of  the  Qvil  Rights 
Act  of  1968.  section  504  of  the 
Rehabilitation  Act  of  1973  or  section 
109  of  the  HCD  Act,  and  the  grantee  has 
not  resolved  such  charge,  lawsuit,  or 
letter  of  noncompliance  findings  to  the 
satisfaction  of  HUD. 


Wednesday 
October  28,  1998 


Part  V 


The  President 


Proclamation  7143 — United  Nations  Day, 
1998 


Dated:  September  25, 1998. 
Andrew  CuoflBO, 
Secretary. 
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Title  3— 

The  President 


Presidential  Documents 


Proclamation  7143  of  Octobn-  23,  1998 
United  Nations  Day,  1998 


By  the  President  of  the  United  SUtes  of  America 

A  Proclamation 

Every  year  on  October  24,  we  celebrate  the  United  Nations,  a  unique  institu- 
tion conceived  in  the  crucible  of  World  War  n.  Although  the  U.N.  is  an 
international  body,  the  term  "United  Nations"  was  coined  by  an  American, 
President  Franklin  Delano  Roosevelt,  who  vigorously  advocated  for  the  cre- 
ation of  an  assembly,  composed  of  representatives  from  nations  around 
the  globe,  devoted  to  the  promotion  of  world  peace  and  prosperity.  The 
member  countries  of  the  United  Nations  are  large  and  small,  with  diverse 
social,  cultural,  and  political  values,  but  each  has  a  voice  in  shaping  the 
world's  destiny.  Maintaining  peace  and  security;  promoting  democracy,  de- 
velopment, and  human  rights — this  is  the  noble  mission  put  forth  in  the 
U.N.  Charter.  The  U.N.  has  been  effective  in  fulfilling  this  formidable  mission. 
Manning  Nobel  Peace  Prizes  for  its  peace-keeping  operations,  its  promotion 
of  children's  and  workers'  rights,  and  its  assistance  to  refugees.  The  U.N. 
has  also  enabled  people  in  more  than  45  countries  to  participate  in  fne 
and  fair  elections  by  providing  electoral  advice  and  assistance  and  monitoring 
results.  Its  day-to-day  operations — supplying  safe  drinking  water,  fighting 
disease,  giving  food  and  shelter  to  victims  of  emeigencies  and  political 
timiult — ^have  made  a  difference  in  the  lives  of  millions  of  people  around 
the  world. 

This  year  marks  the  50th  anniversary  of  the  Universal  Declaration  of  Human 
Rights,  one  of  the  first  major  achievements  of  the  U.N.  The  Declaration 
has  become  the  standard  for  international  human  rights  law,  beginning  with 
the  uncompromising  statement:  "All  human  beings  are  bom  free  and  equal 
in  dignity  and  rights."  Over  the  years,  the  Declaration  has  been  used  countless 
times  in  countless  ways  to  advance  and  defend  human  rights.  As  Secretary 
General  Kofi  Annan  has  stated,  "Human  rights  are  universal,  indivisible, 
and  interdependent  and  lie  at  the  heart  of  all  that  the  United  Nations 
aspires  to  achieve  in  peace  and  development." 

Despite  the  U.N.'s  extraordinary  accomplishments,  many  challenges  lie  before 
us.  Lasting  peace  can  be  realized  only  through  %vide  social  and  economic 
development.  Today,  three-fourths  of  the  world's  people  live  in  developing 
countries,  and  1.3  billion  live  in  abject  poverty.  The  ever- widening  gap 
between  the  world's  richest  and  poorest  countries  remains  one  of  our  most 
pressing  challenges.  The  U.N.  and  its  agencies,  including  the  World  Bank 
and  the  International  Monetary  Fund,  provide  vital  assistance  to  developing 
countries  through  grants  and  loans  of  over  $25  billion  a  year.  With  the 
current  disruption  in  the  world  financial  markets,  the  U.N.  also  plays  a 
pivotal  role  as  a  stabilizing  force,  attracting  investment  in  emeiging  econo- 
mies in  the  developing  world  by  promoting  political  stability,  transparency, 
and  good  governance.  And  the  U.N.  continues  to  serve  the  world  as  an 
effective  forum  for  instant  consultation  and  cooperation  among  governments 
when  attacking  such  shared  threats  as  terrorism,  drug  trafficking,  environ- 
mental degradation,  and  infectioiis  disease. 
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The  United  States  can  best  honor  and  celebrate  the  good  work  and  many 
accomplishments  of  the  United  Nations  by  ensuring  its  continued  strength 
and  effectiveness.  The  U.N.  has  made  great  strides  in  streamlining  its  pro- 
grams and  cutting  its  costs.  I  applaud  this  progress,  and  I  deeply  regret 
the  failure  of  this  Congress  to  agree  to  pay  our  overdue  U.N.  dues.  I  pledge 
to  work  with  the  next  Congress  to  meet  our  financial  treaty  obligations 
to  the  U.N.  America  played  a  vital  role  in  the  birth  of  the  United  Nations 
more  than  50  years  ago,  and,  if  we  are  to  remain  true  to  our  values  and 
goals,  we  must  work  constructively  with  this  great  institution  and  maintain 
our  vote  in  its  deliberations. 

NOW,  THEREFORE,  I,  WILLIAM  J.  CLINTON,  President  of  the  United  States 
of  America,  by  virtue  of  the  authority  vested  in  me  by  the  Constitution 
and  laws  of  the  United  States,  do  hereby  proclaim  October  24,  1998,  as 
United  Nations  Day.  I  encourage  all  Americans  to  acquaint  themselves  with 
the  activities  and  accomplishments  of  the  United  Nations  and  to  observe 
this  day  with  appropriate  ceremonies,  programs,  and  activities  furthering 
the  goal  of  international  cooperation. 

IN  WITNESS  WHEREOF,  I  have  hereunto  set  my  hand  this  twenty-third 
day  of  October,  in  the  year  of  our  Lord  nineteen  hundred  and  ninety- 
ei^t.  and  of  the  Inde|>endence  of  the  United  States  of  America  the  two 
hundred  and  twenty-third. 


OsJ\IU^>LiuaA<rtUiud^ 


IFR  Doc  M-2WS1 
FiM  10-27-M:  S:45  am) 
BUUi«  coda  319S-01-P 


Reader  Aids 


Fadarah  R^iatar 

Vol.  63,  No.  206 
Wednesday,  October  28.  1998 


CUSTOMER  SERVICE  AND  INFORMATION 

Federal  Register/Code  of  Federal  Regulations 
General  Information,  indexes  and  other  finding        202-623-S227 
aids 

Laws  S23-6227 

Presidential  DocuHMnts 

Executive  orders  and  proclamations  523-6227 

The  United  States  Government  Manual  523-S227 

Other  Services 

Electronic  and  on-line  services  (voice)  523-4534 

Privacy  Act  Compilation  523-3187 

Public  Laws  Update  Service  (numbers,  dates,  etc.)  523-6641 

TTY  for  the  deaf-and-hard-of-hearing  523-6229 

ELECTRONIC  RESEARCH 

World  Wide  Web 

Full  text  of  the  daily  Federal  Register.  CFR  and  other 
publications: 

iittp:/Aiirww.aocess.gx>.govAiara 

Federal  Register  information  and  research  tools,  including  Public 
Inspection  List,  indexes,  and  links  to  GPO  Access: 

httpz/Awww.nara.gov^CHlreg 

E-mail 

PENS  (Public  Law  Electronic  Notification  Service)  is  an  E-mail 
service  that  delivers  information  about  recently  enacted  Public 
Laws.  To  subscribe,  send  E-mail  to 

listprticOlucky.fied.gov 

with  the  text  message: 

subscribe  publaws-1  <firstname>  <lastname> 

Use  listproc91ucl(y.fed.gov  only  to  subscribe  or  unsubscribe  to 
PENS.  We  cannot  respond  to  specific  inquiries  at  that  address. 

Reference  questions.  Send  questions  and  comments  about  the 
Federal  Register  system  to: 

infbOfedregJuara.gov 

The  Federal  Register  staff  cannot  interpret  specific  docimients  or 
regulations. 

FEDERAL  REGISTER  PAGES  AND  DATES.  OCTOBER 

52579-52956 1 

52957-53270 2 

53271-53542 5 

53543-53778 6 

53779-54026 „....- 7 

54027-54340 8 

54341-54552 9 

54553-65004 13 

55005-55320 14 

55321-55496 15 

55497-55778 16 

55779-55934 .^ 19 

55935-56080 .20 

56081-S6534 .21 

56535-56780 .22 

56781-67044 .23 

57046-57232 „ .26 

57233-57576 .27 

57577-57890 28 


CFR  PARTS  AFFECTED  DURING  OCTOBER 

At  the  end  of  each  month,  the  Office  of  the  Federal  Register 
publishes  separately  a  List  of  CFR  Sections  Affected  (I^A).  which 
lists  parts  and  sections  affected  by  documents  published  since 
the  revision  date  of  each  title. 


3CFR 


...52957 
..53271 
...53641 
-.53777 
..54027 
..54029 
..54551 
..56309 


7128 _.. 

7129 

7130 

7131 

7132 

7134 ... 

7135 

7136 55311 

7137 55315 

71 38 5531 7 

7139 55319 

7140 55035 

7141 56073 

7142 56075 

7143 57889 

EiMmtiv  Oftton. 
12978  (See  Notice  of 

October  19,  1998) 56079 

13011  (SeeEO 

13103) 53273 

13021  (amended  by 

EO  13104) 56636 

13103 53273 

13104 66535 

AdminislffllhM  Oftlw 


No.  98-36  o« 

September  25.  1998 

(See  Department  of 

the  Air  Force 

Notice) 

No.  98-37  of 

September  29, 


No.  96-38  of 
September  29. 
1998 

No.  98-^  of 
September  30, 
1998 

No.  98-40  of 
September  30, 
1 


No.  98-41  of 
September  30, 
1998 

Notice  of  October  19. 
1998 


..56821 

..54031 

...54033 

...55001 

.56003 

...54035 
.56079 


5CFR 

231 

315 

430 

534 

581 

582 

591 


-.57045 
...57045 
-.53275 
-.53275 
.„56537 
...66637 
.„66430 


7CFR 

25 53779 

301  ._. 52579.  54037,  56537 

319 54553.  56781 

354 54563,  66781 

457 55497.  55779,  57046 

723 - 55937,  55939 

800 55321 

905 56497 

906 54563 

931 56006 

948 54342 

968 56779 

966 54566 

987 „ 64344 — 

989 56781 

993.>»*.>.—»>—*M— ».»..•». ..52969 

1207 „ 53543 

1464 55937,  55939 

1710 53276 

1 951 56290 

Oh.  XXXII 57233 


....53852 
— 56096 
...55064 

57624 

...54617 
...54629 

...52987 

54382 

-..54383 
-.57627 

.....943oD 


1 

51 ... 
201. 
205. 
225.. 


246. 


300.. 


319™ 

800... 

967... 

1066. 

1260. 

1788.... 

1924__ 

8CFR 

212. 
245. 
286. 


.53616 


..56007 
...55007 
..54526 


103. 
273. 


.56869 
.56869 


•  CFR 

3 „ 56012 

50 53546 

77 _ 53547 

78 53648.  53780,  63781 

93„.. 53783 

130 53783 


-.57078 


10  CFR 

50 

72 

625 


632. 


.54616 


36. 


.57236 
-54669 
.54196 

..55659 


u 


Federal  Register /Vol.  63,  No.  208 /Wednesday.  October  28.  1998 /Reader  Aids 


50 .52990.  54060,  54389. 

S6096 

52 .56096 

63 - 56056.  57827 

72 .- 56098 

11CPR 


...S6066 
..56056 
...56056 


102. 
103.. 
106.. 


12CPR 

28 57047 

30- 55462.  56468 

201 56786 

208.. .56462 

220 57237 

224 » 57237 

263 _ .56468 

364 -...56462.  56468 

570 _ - 56462.  55468 

1 508 ..—.......— ~~— 57236 

1 503 ....—..  ~....~~n 57236 

I00O.........H......— ............vff^«90 

1506 57236 

1507 .57236 


..56873 
..56873 
..56873 
...56873 


614. 
618. 
618. 
621. 


13CFR 

121. 

125 


-.56786 
.-56786 


14CFR 

Ch.  1 .56539 

23 .53278.  56012 

25 .53278 

33 53278 

39 .52579.  52583.  52585, 

52587.  52961,  53549,  53560, 
53562,  53563,  53666.  53566, 
53568.  53560.  53662.  53798, 
53800,  54938,  54039.  54347. 
54562.  54564,  54566,  54567. 
54568,  54570.  56015,  56321. 
56324,  56325,  55327.  56600. 
56603.  56604.  55506.  56615. 
56617,  56620.  55522.  56524, 
56527.  56628,  55783.  56018, 
56940,  56541.  56542.  56544. 
56646.  56647,  57048,  57240. 
57244,  57577,  57579,  57580, 
57582,57583 

81 - .53632 

67 .53532 

71 52589,  52500,  52591. 

52963.  52964.  52966.  52966. 
53279.  53802.  54349.  54350. 
56329.  55330.  56331.  56530. 
56531 .  55632.  56042.  56548, 
56649,  56660.  56661 .  56707. 
57585,  57586,  57587.  57588 

73 53279.  53804 

97 A4572.  54573,  57053. 

57054 

107 .57162 

108 57162 

136 53804 

141 .53532 

142 .53532 

440 — .56175 


54391, 
54401, 
56061. 
56345. 
55352, 
57078. 


66. 
66. 
71  . 


54393.54396. 
54836.56066. 
56063,56066. 

55346.56348. 
56660.56679. 
57257.57258. 
57262,  57263, 
..56290,56920, 


52999, 
53319, 
53323, 
54403, 
55972, 
56976, 


.52996, 
53000, 

53320, 
53324, 
54837, 
56973, 
56977, 


52997, 
53001, 
53321. 
53325. 
56354. 
56074. 
56978. 


147. 


54309. 
56069. 
56343. 
56350. 
56682. 
57260, 
57268 
,56125 
.56290 
52998. 
53002. 
53322. 
53747, 
56071, 
55975, 
57268, 
57627 
..56290 


15CFR 

740 55017 

743 55017 

902 57589 


Ch.  VII .54638 

17CFR 

10 55784 

201 - 57164 

275 54308 

279 54308 


.54404 
.53326 


240. 
405. 


18CFR 

35 

37 

284 


..53805 
.54258 
.53565 


2 55682 

3 - 57081 

4 .53853.57086 

153 53853.  56682.  57086 

157 53853,  55682.  57086 

161 - 55562.  56563 

250 55562.  56563 

284 55662.  55563 

341 _ 57061 

342 57081 

04w  •••■•••••••••••••••••••■••••«•■  •■■9 /IX}  I 

346 57081 

357 -..—..-.......- .57081 

362 - .57081 

375 53853.  56682.  57086 

380 .56682.  56715 

385 - 55682,  57081 


19CFR 

4 

24 


171. 


.52967 
»55332 

.57628 


20CFR 

10 

404 
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.56752 
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.56552 


39 .52992,  52994.  54080. 
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416 54417 

422 57056 
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814 54042 

878 57059 

900 56566 


216 54082,  56664 

315 -.56067 

352 56684 

601 55067 

872 — 53859 

1310 .55811 


22CFR 

41 


.52969 


23CFR 

1270....- 

1275 

1335 

1345 

24CFR 

401 

40B 
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..56796 
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54422 
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57882 

54528 


35 

36 
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91 

570 
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26CFR 


1 52600,  52971.  56020, 

56333,56559 

54 57546 

301 56669 

602 52971,  55020,  56669 


1 


53.- 
54.- 
301. 


.52660,  56355,  55564, 
56918.  56878,  57636 

„ 53862 

57546 

........——.—.— —56878 


27CFR 

53 


.52601 


28CFR 

2 

500 

503 

551 


57060 

55774 

55774 

55774 

31 - 55069 

20CFR 

70a 56740 

71 -.56740 


1962..—.. 

53280 

2500 

4044 

PfOpOQM 

4022 

57546 

56333 

.57228.  57229 
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75 

77 
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56025 
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55979 
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PrapoMdRulM: 

212 - 
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32CFR 
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53809 

33CFR 
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56946 
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, 55027 
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55030 
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,  55947,  57250 
53587 

128 
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186 

165 
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RuIm: 

53593,  55027. 
55532.56082 

54639 

34CFR 

200 

„ 54996 

668 

.„-. 56756 

674 

55948 

675 

702 , 



52864 

57570 

Propose 
361 

Rute 

55292 

35CFR 

PffopoMd 
117 

RuIm: 

56589 

36CFR 

200. „ 

811 

•*»■••••■•• 

53811 

54354 

37CFR 

1 

52609 

1 

RuIm: 

.53498 

38CFR 

3 

■ 

53593 

17- 

RuIm: 

.54756 

39CFR 

111 55464.  56565,  57597 
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501. 


.53812 


40CFR 

9 53980,  56968 

51 57356 

52 52983.  53282.  53596. 

54050.  54053,  54358.  54585. 

55804.  55949,  56083,  56066, 
56568,56824 

59 .55175 

60 53288,  56707 

^ffC  ■•••••••••••••••••••••■•  ■w^l^^^9i  w^\^90 

68 55954 

72 57356 

75 57356 

80 54753 

81 - 53282 

82 .53290 

86 .M...**.— •••.•••••«— •••••.56968 

89 56968 

96 57356 

148 54356 

180 53291,  53294.  53813, 

53815.  53818.  53820,  53826, 

53829,  53835,  53837,  54058. 

54066.  54357,  54360,  54362. 

54587,  54594,  56533,  55540, 
57062,  57067 

185 57062 

186 57062,  57067 

239 57026 

257, 57026 

258 57026 

261 54356 

264 - 53844,  56710 

265 53844,  56710 

^wv  ■••■■•••■••■■■•■•■■•••■•••■■■■•••■•9^030 

268 .54356 

270 5671 0 

271 54356.  56086.  56710. 

56830,  56834,  57353,  57605 

300 53847,  53848,  57608 

302 54356 

745....... 55547,  57637 

763 .57251 


52 53350,  54089,  54645, 

55812,  55963,  56127,  56292, 
56394.  56590,  56881 ,  57086 

60 57748 

61 - 57748 

62 54090 

63 54646.  55178.  55812, 

56707,  57748 

66 57748 

68 56983 

81 53350.  57086 

97 56292 

98 56394 

180 56565,  56882 

I  ^9^9  ■••■•••••••■••• ••••••••••••••••••••^^^r^^%^^^ 

268-..- - 56886 

271 56128,  56891 

300 53005.  55985,  55986 

721-..-.. 57089 

746 52662 

799 54646,  54649 


41CFR 

101 

105 


.56089 
.56839 


403 52610 
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409..... 53301 

410 52610,  53301 
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412 52614 
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41 7 5261 0 

422 52610.  54526 

424 53301 

483 — 53301 

489 53301 

493 56031 
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488. 


43CFR 

2200 

2210 

2240 

2250 

2270 

3100 

3150 

3160 -... 

3180 

3200 

3500 

3510 

3520 

3530 
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3580 
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...55548 


44CFR 

64 54369,  54371.  55956 

65 .-..54373,  54376.  55035 

67 54378,55037 


67 54427,55072 

45  CFR 

1 44 57546 


146. 
148. 


...57546 
...57546 


1628. 
1635. 


..56591 
..56594 


46  CFR 

15 

28 

107 

108 

109 

133... 

168 

199 - 

351 

503 


57252 

52802 

-..——..52802 

52802 

52802 

52802 

52802 

.52802,56066 

55039 

53308 


42  CFR 

400 52810 


47  CFR 

0 52617 

1 56090 

1 - 52983,  54073 

2 54073 

20 54073 


26 56573 

64 54379 

69 56334 

73 52983.  54380.  54599, 

54600.  55807,  56808.  56809. 

55958.  56678.  57606.  57609 
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80 53312 

95 - 54073 

97 54073 


175-. 
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Ch.1. 

0.. 

1 

20 
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-— 53619 
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64 54090.  56077 

65 56988 

69 54430 
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1 01 - 53350 
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19 

46 

212 

215 
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.57878 
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.57268 
.54104 
.54104 
.54104 
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REMNOERS 

The  itofm  in  ttiis  list  were 
editonaRy  conpiled  as  an  aid 
to  Federal  Ragisler  users. 
Irwiusion  or  exclusion  from 
this  list  has  no  legal 


RULES  QOmO  INTO 
EFFECT  OCTOBER  28. 
1996 

ARCHTTECTURAL  AND     . 
TRANSPORTATION 
BARRIERS  COMPUANCE 
BOARD 

Americans  with  Disabilities 
Act;  imptementatioft 
AcoessS)ilily  puidBiries 


over-lhe-road  tMses; 
published  9-28-98 
COMMERCE  DEPARTMENT 
Nabonal  Oceanic  and 
Atmoaptietlc  AdmlntetiaMon  . 
Fishery  conservation  and 
management 

Caribbean,  QuM.  and  South 
Atlantic  lisherie»— 
South  Atlantic  golden 
crab;  published  10-28- 
-      98 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Hazardous  waste: 
State  urxlergrourKi  storage 
tank  program  approvals — 
Virginia:  published  9-28-98 
Superlund  program: 
National  oil  and  hazardous 
substances  contingency 
plan- 
National  priorities  list 
update;  published  10- 
28-98 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug 


Food  addHwos: 
Polydextrose;  publshed  10- 
28-98 

THRIFT  DEPOSITOR 
PROTECTION  OVERSIGHT 
BOARD 

Board  abolished;  general 
legiJaMoiH  removed  and 
ResoUion  FurKfng 
Corporation  reaponsmties 
translerred  to  Treasury 
Department;  CFR  parts 
removed;  publshed  10-27- 
98 

TRANSPORTATION 
DEPARTMENT 

Americans  with  Disabilities 
Act;  implementation: 

transportation  services 

&ni  vehicleB 


Transportation  vehicles; 
over-the-road  txnes; 
published  9-28-98 

Americans  With  Disabilities 
Act;  implementation: 

Transportation  vehicles; 
over-the-road  buses; 
published  9-28-98 
Organization,  furKtiorw,  and 
authority  delegations: 
Federal  Railroad 
Administrator,  published 
10-28-98 
TRANSPORTATION 
DEPARTMENT 


AUiiwiwiiaiion 

Ainworttwiess  dk'ectives: 
Bombardtor,  published  9-23- 

98 
Saab;  published  9-23-98 
TREASURY  DEPARTMENT 
Thrift  Depositor  Protection 
Oversighl  Board  abolished; 
Resolution  Funding 
Corporation  resportsibilities 
transferred  to  Treasury 
Department;  published  10- 
27-98 


COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 
Agrlcultural  Marlietlng 


Kiwilruit  grown  ir>^ 

CaMomia;  comments  due  t>y 
11-3-98;  published  9-3-98 
Soytiean  promotion  and 

research  program; 

comments  due  by  11-3-98; 

published  9-4-98 

AGRICULTURE 
DEPARTMENT 


In  spec  don  Servloe 
Interstate  transportation  of 
animals  and  animal  products 
(quarantirw): 
BruceNosis  in  cattle  and 
bisort— 

Procedures  for  retaining 
class  free  Stale  status; 
comnwits  due  by  11-2- 
98;  published  9-17-98 
Planl-reiated  quarar4ine. 


Orchids  in  growing  media; 
comments  due  by  11-2- 
98;  published  9-1-98 

AGRICULTURE 
DEPARTMENT 

Aerial  photographic 

comments  due  by  11-6-98; 
published  10-7-98 


COMMERCE  DEPARTMENT 

Grants  and  agreements  with 
Institulions  of  higher 
education,  hospitals,  other 
nor>-prollt,  and  commercial 
organizatiorts;  unMorm 
administrative  repuirements; 
comments  due  by  11-3-98; 
published  »4-9e 
COMMERCE  DEPARTMENT 
Expoft  AdnilnMfallofi 


Export  licensing: 
Commerce  control  ist— 
Encryption  Hems 
trantiarTad  from  U.S. 
Munitions  List  to 
Commerce  Control  List; 
comments  due  by  11-8- 
98:  published  9-22-98 

COMMERCE  DEPARTMENT 
NaUonai  Oceanic  and 
Atmoaphatlc  Admlnlalfallon 
Endangered  and  threatened 

species: 

Sea  turtle  conservation; 
shrimp  trawling 
requirements— 
Turtle  excluder  devices; 
comments  due  by  11-6- 
98;  published  10-14-98 
Fishery  conservation  and 
management 
West  Coast  States  and 
Western  Pacific 
fisheries- 
Pacific  Coast  groundfish: 
comments  due  t>y  1 1  -S- 
98;  published  10-6-98 
CORPORATION  FOR 
NATIONAL  AND 
COMMUNITY  SERVICE 
Foster  grancj^parent  program; 
comments  due  by  11-2-98; 
published  9-3-98 
Retired  arxl  senior  volunteer 
program;  corrwnents  due  t>y 
1 1  -2-98:  published  9-3-98 
Senior  conpanion  program; 
commema  due  by  11-2-96; 
published  9-3-98 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  poNulants,  hazardous: 
national  emission  standards: 
FenoaBoyi  production; 

comments  due  ty  11-4- 

98;  pubished  10-13-98 
Air  quaWy  Implemontation 
plarts;  VAVapproval  and 
promulgation;  various 
Stales:  air  quality  planning 
puiposes;  designation  of 
areas: 
Connecticut;  comments  due 

by  11-4-98;  published  10- 

5-98 
Drinking  water 
National  primary  and 

secondary  dnrtdng  water 

regulaliortt— 


Chemical  and 
microbiological 
contaminants;  analytical 
methods  for  compliance 
deteiminations; 
comments  due  by  11-2- 
98;  published  9-3-98 
Chemical  and 
microbiological 
contaminants:  analytical 
methods  for  compliance 
determinations; 
comments  due  by  1 1  -2- 
98;  published  9-3-98 
Pesticides;  tolerances  in  food, 
animal  feeds,  and  raw 
agricultural  commodHies: 
AMer  bark;  comments  due 
by  11-4-98;  published  10- 
5-98 
Superfund  programs: 
National  oil  arxl  hazardous 
substances  conlingerK;y 
plar>— 

relational  priorities  ist 
update;  comments  due 
by  11-2-98;  published 
10-2-98 

FEDERAL 
COMMUNICATIONS 


Common  carrier  services: 
Satellite  communications— 

18GHz  frequerK:y  barxl 
redesignation,  tilanket 
icensirtg  of  satellite 
Earth  stations,  arxl 
alocalton  of  addWonal 
spectrum  for  broadcast 
satelite  service  use; 
comments  due  by  11-6- 
98;  published  1&«-98 
Organization,  furx^tions,  arxl 
authority  delegatiora: 
Wireless  comnrxjnications 
services — 

Gettysburg,  PA,  refererx^ 
fadMy  dosing;  bierxiiai 
regulatory  review; 
comments  due  l>y  11-5- 
98;  published  10«-98 
rtedto  stations;  table  of 
assignments: 

Georgia;  comments  due  by 
11-2-98;  published  9-17- 
98 
Missouri;  corrvnents  due  by 
11-2-98;  published  9-17- 
98 
New  Mexico;  comments  due 
by  11-2-98;  pubished  9- 
17-98 
Texas;  comments  due  by 
11-2-98:  published  9-:  7- 
98 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 


Medtoaly  urxlerserved 
populaBona  arxl  heaNh 
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professional  shortage  areas; 
designatkxi  process 
consolidalXm;  comments 
due  by  11-2-98;  published 
9-1-98 
HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Inspector  General  Office, 
Health  and  Human  Servicas 


Health  care  programs;  fraud 
and  abuse: 

Health  Insurance  Portatxlity 
and  Accountability  Act- 
Medicare  and  State  health 
care  programs;  anti- 
fraud  and  abuse 
authority  increase 
through  exclusion  arxl 
civil  money  penalty 
provisions:  comments 
due  by  11-2-98: 
pubished  9-2-98 
JUSTICE  DEPARTMENT 
Immlgtation  and 
Naturalization  Service 
Immigration: 
AHens— 
Surrender  of  aliens 
ordered  removed  from 
U.S.;  comments  due  t>y 
11-3-98;  published  9-4- 
98 
LABOR  DEPARTMENT 
Mine  Safety  and  Health 
Administration 
Coal  arxl  metal  and  nonmetal 
mine  safety  arxl  healtti: 
Urxlerground  mines — 
Lighting  equipment,  coal 
dust/rock  dust 
analyzers,  arxl  methane 
detectors:  regulatiortt 
improved  and 
eliminated;  conrvnents 
due  by  11-2-98; 
published  9-3-98 
Coal  mine  safety  and  health: 
Underground  mines — 
Approved  txx)ks  and 
records;  regulatxxis 
improved  and 
eiminated;  comments 
due  by  11-2-98; 
published  9-3-98 
Coal  mine  respirat)le  dust 
samplers;  calibration 
and  maintenarx^ 
procedures;  regulations 
improved  arxl 
eliminated;  comments 
due  by  11-2-98; 
published  9-3-98 

POSTAL  SERVICE 

Domestic  Mail  Manual: 


Commercial  mail  receiving 
agerx:y;  deivery  of  mai: 
procedure  clarification; 
comments  due  t>y  1 1-2- 
98;  pubished  9-2-98 
Postage  meters  marxjfacture 
and  use — 
Postal  security  devices 

arxl  indKia  (postmarks) 

^lecilicatiorts; 

comments  due  t>y  11-2- 

98;  pubished  9-2-98 

SECURITIES  AND 
EXCHANGE  COMMISSION 

Securities: 
Securities  depository 
accounts;  increased 
efficiency  arxl  certainty  in 
processing  of 
reorganization  events, 
tender  offers,  and 
exchar^  offers; 
comments  due  by  11-3- 
98;  published  &-4-98 

TRANSPORTATION 

DEPARTMENT 

Coast  Guard 

Ports  and  waterways  safety: 
Cleveland  Hart>or,  OH; 
regulated  navigation  area; 
comments  due  t>y  11-5- 
98;  pubished  8-7-98 

Vessel  documentation  arxl 
measurement 

Undocunwnted  t>arges  over 
100  gross  tons; 
mandatory  numbering 
system;  comments  due  by 
1 1-3-98;  pubished  7-6-98 

TRANSPORTATION 
DEPARTMENT 

Acquisition  regulations: 
Miscellaneous  amerximenis; 
comments  due  by  11-2- 
98;  pubished  10-1-98 

TRANSPORTATION 
DEPARTMENT 

Federal  Aviation 
Administration 

Airmen  certification: 

Mechanics  and  repairmen; 
certification  arxl  training 
requiremerrts;  comments 
due  by  11-6-98;  pubished 
7-9-98 

Pik}ts,  flight  Instructors,  and 
ground  instructors  outside 
U.S.;  iKensing  arxl 
training;  comments  due  t>y 
11-4-98;  pubished  10-5- 
98 
Airworthiness  directives: 

Boeing;  comments  due  by 
11-2-98;  pubished  9-2-98 


Borrbardwr;  oonvnenis  due 
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Agency  for  Health  Care  Policy  and  Research 

NOTICES 
Meetings: 
Health  Care  Policy,  Research,  and  Evaluation  National 
Advisory  Council,  58052-58053 

Agricultural  Mariieting  Service 

RUL£S 

Dairy  promotion  and  research  order,  57893-57895 
Peanuts,  domestically  produced,  57891-57893 

Agriculture  Department 

See  Agricultural  Marketing  Service 

See  Animal  and  Plant  Health  Inspection  Service 

See  Commodity  Credit  Corporation 

See  Farm  Service  Agency 

See  Food  and  Nutrition  Service 

See  Forest  Service 

See  Grain  Inspection.  Packers  and  Stockyards 

Administration 
See  Natural  Resources  Conservation  Service 
See  Rural  Business-Cooperative  Service 
See  Rural  Housing  Service 
See  Rural  Utilities  Service 

Alcohol.  Tobacco  and  Firearms  Bureau 

RULES 

Alcohol,  tobacco,  and  other  excise  taxes: 
Brady  Handgun  Violence  Prevention  Act; 
implementation — 
National  instant  criminal  background  check  system; 
firearms  dealer,  importer,  and  manufacturer 
requirements,  58271-58281 

Animal  and  Plant  Health  Inspection  Service 

PROPOSED  RULES 

Plant-related  quarantine,  foreign: 
Orchids  in  growing  media;  importation,  57932 

Army  Department 

NOTICES 

Environmental  statements;  availability,  etc.: 
Base  realignment  and  closure — 
Charles  E.  Kelly  Support  Facility,  PA,  58017-58018 

Arts  and  Humanities,  National  Foundation 

See  National  Foundation  on  the  Arts  and  the  Himianities 

Children  and  Families  Administration 

RULES 

Personal  Responsibility  and  Work  Opportimity 
Reconciliation  Act  of  1996;  implementation: 
Welfare-to-work  grants;  data  collection  and  reporting 
requirements  for  States  and  Indian  Tribes,  57919- 
57929 

Civil  Rights  Commission 

NOTICES 

Meetings:  State  advisory  committees: 
West  Virginia,  58008 


Coast  Guard 

PROPOSED  RULES 
Drawbridge  operations: 

New  Jersey,  57963-57964 
Waterfront  facilities: 

Handling  of  Class  1  (explosive)  materials  or  other 
dangerous  cargoes:  improved  safety  procedures, 

57964-57970     . 
NOTICES 
Meetings: 

Navigation  Safety  Advisory  Council,  58087-58088 

Commerce  Department 

See  Economic  Development  Administration 

See  International  Trade  Administration 

See  National  Oceanic  and  Atmospheric  Administration 

Commitlse  for  the  Implementation  of  Textile  Agreements 

NOTICES 

Cotton,  wool,  and  man-made  textiles: 

Sri  Lanka,  58015 

Thailand,  58015-58016 

Commodity  Credit  Corporation 

NOTICES 

Peanut  butter;  change  in  procurement  process,  58005 

Commodity  Futures  Trading  Commission 

NOTICES 

Contract  market  proposals: 
Chicago  Mercantile  Exchange — 
Russian  rubles,  58016-58017 

Defense  Department 

See  Army  Department 

Economic  Development  Administration 

NOTICES 

Trade  adjustment  assistance  eligibility  determination 
petitions: 
Samax  Precision,  hic.  et  al.,  58008-58009 

Employment  and  Training  Administration 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
Welfare-to-work  program,  58067-58068 

Energy  Department 

See  Federal  Energy  Regulatory  Conmiission 
See  Western  Area  Power  Administration 

Environmental  Protection  Agency 

RULES 

Air  pollution  control;  new  motor  vehicles  and  engines: 

Nonroad  diesel  engines;  emission  standards 
Conection.  58101 
Hazardous  waste  program  authorizations: 

Michigan,  57912-57918 
PROPOSED  RULES 
Hazardous  waste  program  authorizations: 

Michigan,  57996 
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NOTICES 

Agency  information  collection  activities: 
Submission  for  OMB  review;  comment  request,  58035- 
58036 
Air  programs: 
Ambient  air  monitoring  reference  and  equivalent 
methods — 
Thermo  Environmental  Instruments.  Inc.  Model  605 
"CAPS"  Computer  Assisted  Particle  Sampler,  etc., 
58036-58038 
Food  Quality  Protection  Act;  implementation: 
Science  poUcies;  issuance  schedule  and  framework, 
58038-58045 
Meetings: 

National  Environmental  justice  Advisory  Coimcil,  58045 
National  Environmental  Policy  Act;  implementation, 

58045-58047 
Reports  and  guidance  documents:  availability,  etc.: 
Safe  Drinking  Water  Act- 
Drinking  water  infrastructure  grants  tribal  set-aside 
program:  guidelines.  58047 
Water  pollution  control: 
Clean  Water  Act — 
Class  I  administrative  penalty  assessments.  58048 
Class  n  administrative  penalty  assessments,  58047- 
58048 

Fanii  Service  Agency 

PnOPOCEO  RULES 

Program  regulations: 
Farm  labor  housing  loans  and  grants;  processing  requests, 
57932-57938 

Federal  Aviation  Administration 

RULES 

Airworthiness  directives: 

Airbus;  correction,  58102 

New  Piper  Aircraft.  Inc.,  57895-57899 
IFR  altitudes,  57899-57904 
PROPOSEO  RULES 

Airworthiness  directives: 

AlliedSignal  Avionics,  Inc.,  57955-57957 

Boeing,  57953-57955 
NOTICES 
Exemption  petitions:  summary  and  disposition,  58088 

Federal  Communications  Commission 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  58048-58049 
Submission  for  OMB  review;  comment  request.  58049- 
58050 
Ch^anization,  functions,  and  authority  delegations: 
Secretary's  Office;  relocation  to  The  Portals;  paper  fiUngs 
procedure,  58050 

Federal  Election  Commission 

NOTICES 

Meetings;  Sunshine  Act,  58050-58051 

Federal  Eneqjy  Regulatory  Commission 

NOTICES 

Electric  rate  and  corporate  regulation  filings: 
Baltimore  Gas  &  Electric  Co.  et  al.,  58022-58026 
Compania  Hidroelectrica  Dona  Julia  s.  de  R.L  et  al.. 

58026-58029 
Entergy  Services.  Inc..  et  al..  58029-58031 


Electric  utilities  (Federal  Power  Act): 
Open  access  same-time  information  system  (OASIS)  and 
standards  of  conduct — 
OASIS  How  Woiidng  Group;  transition  plan  for 

migrating  from  Phase  1  to  Phase  1-A.  and  Phase  1- 
A  audit  reporting  experiment;  comment  request. 
58031-58032 
Environmental  statements;  availability,  etc.: 

Albany.  OR,  58032 
Hydroelectric  applications,  58032-58033 
Applications,  hearings,  determinations,  etc.: 
Atlantic  City  Electric  Co.,  58018 
CNG  Transmission  Corp.,  58018-58019 
Columbia  Gas  Transmission  Corp..  58019 
Dauphin  Island  Gathering  Partners.  58019-58020 
Northern  Natural  Gas  Co..  58020 
Panhandle  Eastern  Pipe  Line  Co.,  58020-58021 
Texas  Eastern  Transmission  Corp.,  58021 
Trunkline  Gas  Co.,  58021-58022 
Williston  Basin  Interstate  Pipeline  Co.,  58022 

Federal  Highway  Administration 

RULES 

Seat  belts  use;  safety  incentive  grants;  allocations  based  on 

State  seat  belt  use  rates,  57904-57911 
NOTICES 

Environmental  statements;  notice  of  intent: 
St.  Francois  County,  MO,  58088-58089 

Federal  Maritime  Commission       ^ 

NOTICES 

Agreements  filed,  etc..  58051 

Federal  Railroad  Administration 

NOTICES 

Exemption  petitions,  etc.: 
Florida  East  Coast  Railway  Co.,  58089-58090 

Federal  Reserve  System 

NOTICES 

Banks  and  bank  holding  companies: 
Formations,  acquisitions,  and  mergers,  58051 

Fish  and  Wildlife  Service 

NOTICES 

Endangered  and  threatened  species  permit  appUcations, 
58061 

Natural  resource  damage  assessment  plans;  availabiUty, 
etc.: 
Grand  Calumet  River  et  al,  IN,  58061-58062 

Food  and  Drug  Administration 

PROPOSED  RULES 
Medical  devices: 
Dental  and  mammographic  x-ray  devices;  performance 
standards.  57957-57963 
NOTICES 
Human  drugs: 
New  drug  applications — 
Eli  Lilly  &  Co.  et  al.;  approval  withdrawn.  58053 
Meetings: 
Biological  Response  Modifiers  Advisory  Committee. 

58053-58054 
Oncologic  Drugs  Advisory  Committee.  58054 
Tumor  vaccines;  product  and  cUnical  development; 

pubUc  workshop.  58054-58055 
Vaccines  and  Related  Biological  Products  Advisory 
Committee,  58055 
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Reports  and  guidance  documents:  availability,  etc.: 
Fresh  fruits  and  vegetables;  microbial  food  safety  hazards 

minimization  guide;  industry  gmdance,  58055-58056 
Legal  availabiUty  of  animal  dn^s  for  minor  species  and 

minor  uses,  58056-58058 

Food  and  Nutrition  Sorvica 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  58005-58006 

Forest  Service 

NOTICES 

Environmental  statements;  notice  of  intent: 
Nez  Perce  National  Forest,  ID,  58006-58007 

Qenerai  Services  Administration 

NOTICES 

Environmental  statements;  notice  of  intent: 
Volunteer  Array  Ammimition  Plant,  Chattanooga.  TN; 
disposal.  58051-58052 
Meetings: 
President's  Commission  on  Celebration  of  Women  in 
American  History.  58052 

Grain  inspection.  Paclcere  and  Stoclcyards  Administration 

NOTICES 

Stockyards;  posting  and  deposting: 
Ranbume  Stockyard,  AL,  et  al..  58007 
Southwest  Livestock  Auction,  NM.  et  al..  58007 

Health  and  Human  Services  Department 

See  Agency  for  Health  Care  Policy  and  Research 

See  Children  and  Families  Administration 

See  Food  and  Drug  Administration 

See  Health  Care  Financing  Administration 

See  Inspector  General  Office,  Health  and  Human  Services 

Department 
See  National  Institutes  of  Health 

Health  Cara  Rnancing  Administration 

See  Inspector  General  Office,  Health  and  Human  Services 

Department 
NOTICES 
Agency  information  collection  activities: 

Submission  for  OMB  review;  comment  request,  58058- 
58059  . 

Inspector  Qenerai  Office,  Health  and  Human  Services 
Department 

RULES 

Health  care  programs;  fraud  and  abuse: 
Health  Insurance  PortabiUty  and  Accountability  Act — 
Medicare  and  State  health  care  programs:  exclusions; 
legal  authorities;  correction,  57918-57919 

Interior  Department 

See  Fish  and  WildUfe  Service 
See  Land  Management  Bureau 

Intemational  Trade  Administration 

NOTICES 

Antidumping  and  countervailing  duties: 

Administrative  review  requests,  58009-58011 
CountervaiUng  duties: 

Elastic  rubber  tape  from — 
bidia.  58011 


International  Trade  Commission 

NOTICES 

Import  investigations: 
Drams  of  one  megabit  and  above  from — 
Taiwan,  58066 

Labor  Department 

See  Employment  and  Training  Administration 
See  lAhoT  Statistics  Bureau 
See  Mine  Safety  and  Health  Administration 
NOTICES 

Senior  Executive  Service: 
Performance  Review  Board;  membership,  58067 

Labor  Statistics  Bureau 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request.  58069-58070 

Land  Management  Bureau 

NOTICES 
Meetings: 

Resource  advisory  councils — 
Central  California,  58062 
Protraction  diagrams: 

Arizona.  58062-58064 
PubUc  land  orders: 

Alabama,  58064 

Alaska.  58064 

Idaho,  58064-58065 

New  Mexico,  58065 
Survey  plat  filings: 

Montana,  58065-58066 

Mine  Safety  and  Health  Administration 

PROPOSED  RULES 

Metal  and  nonmetal  mine  safety  and  health: 
Underground  mines — 
Diesel  particulate  matter  exposure  of  miners,  58103- 
58270 
NOTICES 

Safety  standard  petitions: 
Headache  Coal  Co.,  Inc.,  58070-58071 

National  Credit  Union  Adminlsiration 

PROPOSED  RULES 
Credit  unions: 
Leasing:  interpretive  ruling  and  policy  statement,  57950- 

57952 
Management  official  interlocks:  clarification  and  sUtutory 

changes  conformation.  57945-57950 
Organization  and  operations — 
Charitable  contributions  and  dcMutioos;  incorporation 

of  agency  poUcy.  57942-57943 
Statutory  Uens;  impressment  and  enforcement,  57943- 
57945 
Undercapitalized  fedoally-insured  credit  unions:  prompt 
corrective  action  sysem  development,  5793^-57942 

National  Foundation  on  the  Arts  and  the  Humanitiea 

NOTICES 
Meetings: 
Combined  Aits  Advisory  Panel.  58071 

National  Highway  Traffic  Safety  Administratton 

RULES 

Seat  belts  use;  safety  incentive  grants:  allocations  based  on 
State  seat  belt  use  rates.  57904-57911 


VI 
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NOTICES 

Motor  vehicle  safety  standards: 
Nonconforming  vehicles — 
bnportation  eligibility:  determinations.  58090-58093 

National  Instttutas  of  Haatth 

Nonccs 

Agency  information  collection  activities: 
Submission  for  OMB  review;  comment  request.  58059- 
58060 
Meetings: 
National  Heart.  Limg.  and  Blood  Institute,  58060 
National  Institute  on  Alcohol  Abuse  and  Alcoholism. 
58060-58061 

National  Oceanic  and  Atmospharfc  Adminiatvtion 

RULCS 

Fishery  conservation  and  management: 
Northeastern  United  States  fisheries — 
Dealer  reporting  requirements,  57931 
PW0PO86D  RULES 

Fishery  conservation  and  management: 
Alaska;  fisheries  of  Exclusive  Economic  Zone — 
Pollock  and  Pacific  cod,  57996-58004 
NOTICES 
Atlantic  highly  migratory  species;  comprehensive  research 

and  monitoring  plan,  58011-58012 
Marine  mammals: 
Incidental  taking:  authorization  letters,  etc. — 
Washington  State  Corrections  Department;  dock  facility 
demolition  in  Puget  Sound;  harbor  seals,  58012- 
58014 
Meetings: 
Caribbean  Fishery  Management  Council.  58015 

National  Science  Foundation 

NOTICES 
Meetings: 
Electrical  and  Communications  Systems  Special 

Emphasis  Panel.  58071-58072 
Geosdences  Special  Emphasis  Panel.  58072 
President's  Committee  on  National  Medal  of  Science. 

58072 
Social.  Behavioral,  and  Economic  Sciences  Special 
Emphasis  Panel.  58072 

Natural  Resources  Conservation  Service 

NOTICES 

Field  office  technical  guides;  changes: 
New  York.  58007-58008 

Nuclear  Regulatory  Commission 

NOTICES 

Applications,  hearings,  determinations,  etc.: 

Commonwealth  Edison  Co..  58072-58074 

TU  Electric.  58074-58076 

PenekMi  Benefit  Quarsnty  Corporation 

RULES 

Single-employer  plans: 
Allocation  of  assets — 
Interest  assumptions  for  valuing  benefits;  correction, 
58101 

Postal  Service 

RULES 

Board  of  Governors  bylaws: 
Meetings  conducted  by  conference  telephone  call; 
compensation  for  attendance.  57911-57912 


PROPOSED  RULES 
Domestic  Mail  Manual: 
Package  reallocation  for  periodicals  and  standard  mail 

(A)  flats  placed  on  pallets  and  new  labeling  Ust  LOOl; 

implementation.  57970-57996 

Public  Healtti  Service 

See  Agency  for  Health  Care  Policy  and  Research 
See  Food  and  Drug  Administration 
See  National  Institutes  of  Health 

Research  and  Special  Programs  Adminlstivtion 

RULES 

Hazardous  materials: 
Hazardous  materials  transportation — 
Harmonization  with  UN  recommendations. 

International  Maritime  Dangerous  Goods  Code,  and 
International  Qvil  Aviation  Organization's 
technical  instructions,  57929-57930 

Rursl  Buslneaa-Cooperative  Service 

PROPOSED  RULES 
Program  regulations: 
Farm  labor  housing  loans  and  grants;  processing  requests, 
57932-57938 

Rural  Housing  Service 

PROPOSED  RULES 
Program  regulations: 
Farm  labor  housing  loans  and  grants;  processing  requests, 
57932-57938 

Rural  Utilltiee  Service 

PROPOSED  RULES 
Program  regulations: 
Farm  labor  housing  loans  and  grants;  processing  requests, 
57932-57938 

Securities  and  Exchange  Commission 

NOTICES 

Self-regulatory  organizations;  proposed  rule  changes: 
Boston  Stock  Exchange,  Inc.,  58078-58079 
Chicago  Board  Options  Exchange,  Inc.,  58080-58082 
Pacific  Exchange,  Inc.,  58082-58083 
Philadelphia  Stock  Exchange,  Inc.,  58083-58085 

Applications,  hearings,  determinations,  etc.: 
John  Hancock  Institutional  Series  Trust,  58077-58078 

Stat*  Department 

NOTICES 

Committees;  establishment,  renewal,  termination,  etc.: 

International  Economic  Policy  Advisory  Committee, 
58085 
Meetings: 

Shipping  Coordinating  Committee,  58085-58086 

Surface  Transportation  Board 

NOTICES 

Railroad  operation,  acquisition,  construction,  etc.: 
Norfolk  Southern  Railway  Co.,  58093-58094 

Tennessee  Valley  Authority 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  58086 

Textile  Agreements  Implementation  Commlttae 

See  Committee  for  the  Implementation  of  Textile 
Agreements 


Federal  Register  /  Vol.  63,  No.  209  /  Thursday,  October  29,  1998  /  Contents 


vn 


Transportation  Department 

See  Coast  Guard 

See  Federal  Aviation  Administration 

See  Federal  Highway  Administration 

See  Federal  Railroad  Administration 

See  National  Highway  Traffic  Safety  Administration 

See  Research  and  Special  Programs  Administration 

See  Surface  Transportation  Board 

NOTICES 

Privacy  Act: 

Systems  of  records,  58086-58087 

Treasury  Department 

See  Alcohol,  Tobacco  and  Firearms  Bureau 

NOTICES 

Agency  information  collection  activities: 

Submission  for  OMB  review;  comment  request,  58094- 
58095 
Meetings: 

Capital  Budgeting  Study  Commission,  58095 

United  States  Information  Agency 

NOTICES 

Grants  and  cooperative  agreements;  availability,  «tc.: 
Middle  Eastern  and  North  African  students  and  scholars; 

educational  advising  program,  58095—58096 
New  Independent  States;  Internet  access  and  training 
program  for  alumni  of  USIA  academic  and 
professional  exchanges.  58096-58099 


Veterans  Affairs  Department 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request.  58099-58100 

Western  Area  Power  Administration 

NOTICES 

Power  rate  adjustments: 
Loveland  Area  Projects,  CO.  58033-58034 
Pick-Sloan  Missouri  Basin  Program.  Eastern  Division, 
58034-58035 


Separate  Parts  In  This  Issue 

Partil 

Department  of  Labor.  Mine  Safety  and  Health 
Administration.  58103-58270 

Part  HI 

Department  of  Treasiuy.  Bureau  of  Alcohol.  Tobacco,  and 
Firearms.  58271-58281 


Reader  Aids 

Consult  the  Reader  Aids  section  at  the  end  of  this  issue  for 
phone  numbers,  online  resources,  finding  aids,  reminders, 
and  notice  of  recently  enacted  public  laws. 
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Rules  and  Regulations 


This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicat)ility  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  put)lished  under 
50  titles  pursuant  to  44  U.S.C.  1 51 0. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


DEPARTMENT  OF  AGRICULTURE 
Agricultural  Martieting  Service 
7  CFR  Parts  997  and  998 

[Docket  Nos.  FV9e-997-1  RR  and  FV98- 
996-1  FIR] 

Domestically  Produced  Peanuts; 
Decreased  Assessment  Rate 

agency:  Agricultural  Marketing  Service, 

USDA. 

action:  Final  rule. 


summary:  The  Department  of 
Agriculture  (Department)  is  adopting,  as 
a  final  rule,  without  change,  the 
provisions  of  an  interim  final  rule 
which  decreased  the  administrative 
assessment  rate  established  for  the 
Peanut  Administrative  Committee 
(Committee)  under  Marketing 
Agreement  No.  146  (Agreement)  for  the 
1998-99  and  subsequent  crop  years 
from  $0.35  to  $0.33  per  net  ton  of 
assessable  peanuts.  Authorization  to 
assess  peanut  handlers  who  have  signed 
the  Agreement  enables  the  Committee  to 
incur  expenses  that  are  reasonable  and 
necessary  to  administer  the  program. 
The  Agreement  is  effective  under  the 
Agricultural  Marketing  Agreement  Act 
of  1937.  as  amended  (Act).  The  Act  also 
requires  the  Department  to  impose  the 
same  administrative  assessment  rate  on 
assessable  peanuts  received  or  acquired 
by  handlers  who  have  not  signed  the 
Agreement.  The  199S-1999  crop  year 
covers  the  period  July  1  through  June 
30.  The  assessment  rate  will  remain  in 
effect  indefinitely  unless  modified, 
suspended,  or  terminated. 
EFFECTIVE  DATE:  November  30. 1998. 
FOR  FURTHER  INFORMATION  CONTACT:  Jiin 
Wendland  or  George  J.  Kelhart. 
Marketing  Order  Administration 
Branch.  Fruit  and  Vegetable  Programs, 
AMS.  USDA.  room  2525-S.  P.O.  Box 
96456.  Washington.  DC  20090-6456; 
telephone:  (202)  720-2491.  Fax:  (202) 
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205-6632.  Small  businesses  may  request 
information  on  complying  with  this 
regulation,  or  obtain  a  guide  on 
complying  with  marketing  agreements 
and  orders  for  fitiits.  vegetables,  and 
speciality  crops,  by  contactii^  Jay 
Guerber.  also  at  the  above  add^ss. 
telephone,  and  fax  number,  or  E-mail: 

Jay N_Guerber®usda.gov.  You  may 

also  view  the  marketing  agreements  and 
orders  small  business  compliance  guide 
at  the  following  web  site:  http:// 
www.ams.usda.gov/fv/moab.html. 
SUPPLEMENTARY  INFORMATION:  This  rule 
is  issued  pursuant  to  the  requirements 
of  the  Agricultural  Marketing 
Agreement  Act  of  1937.  as  amended  (7 
U.S.C.  601-674).  hereafter  referred  to  as 
the  "Act",  under  Marketing  Agreement 
No.  146  (7  CFR  part  998).  and  under  the 
Peanut  Non-Signer  Program  (7  CFR  part 
997).  The  marketing  agreement  and  non- 
signer  program,  and  the  regulations 
issued  thereunder  regulate  the  quality  of 
domestically  produced  peanuts. 

The  Department  is  issuing  this  rule  in 
conformance  with  Executive  Order 
12866. 

This  rule  has  been  reviewed  under 
Executive  Order  12988.  Civil  Justice 
Reform.  Farmers  stock  peanuts  received 
or  acquired  by  non-signatory  handlers 
and  farmers  stock  peanuts  received  or 
acquired  by  handlers  signatory  to  the 
Agreement,  other  than  from  those 
described  in  §  998.31(c)  and  (d).  are 
subject  to  the  same  assessment  rate.  It  is 
intended  that  the  assessment  rates 
finalized  herein  will  be  appUcable  to  all 
assessable  peantits  beginning  July  1. 
1998.  and  continue  in  effect  until 
amended,  suspended,  or  terminated. 
This  rule  will  not  preempt  any  State  or 
local  laws,  regulations,  or  policies, 
unless  they  pres^it  an  irreconcilable 
conflict  with  this  rule.  There  are  no 
administrative  procedures  which  must 
be  exhausted  prior  to  any  judicial 
challenge  to  the  provisions  of  this  rule. 

This  rule  continues  the  decreased 
assessment  rate  established  for  the 
Committee  and  non-signer  handlers  for 
the  1998-99  and  subsequent  crop  years 
from  $0.35  to  $0.33  per  net  ton  of 
assessable  peanuts. 

The  Agreement  provides  authority  for 
the  Committee,  with  the  approval  of  the 
Department,  to  formulate  an  annual 
budget  of  expenses  and  collect 
assessments  bom  handlers  to  administer 
the  program.  Funds  to  administer  the 
Agreement  program  are  paid  to  the 


Committee  and  are  derived  from 
signatory  handler  assessments.  Tlie 
Committee  members  include  nine 
handlers  and  nine  producers  of  peanuts. 
They  are  familiar  with  the  Committee's 
needs  and  with  the  costs  for  goods  and 
services  in  their  local  areas,  and  thus, 
are  in  a  position  to  formulate  an 
appropriate  budget  and  assessment  rate, 
llie  assessment  rate  is  formulated  and 
discussed  in  a  public  meeting.  Thus,  all 
directly  affected  persons  have  an 
opportunity  to  participate  and  provide 
input.  The  handlers  of  peanuts  who  are 
directly  affected  have  voluntarily  signed 
the  Agreement  authorizing  the  expenses 
that  may  be  inciirred  and  the  imposition 
of  assessments. 

For  the  1996-97  and  subsequent  crop 
years,  the  Committee  recommended, 
and  the  Department  approved,  an 
assessment  rate  that  would  continue  in 
effect  from  crop  year  to  crop  year 
indefinitely  unless  modified, 
suspended,  or  terminated  by  the 
Secretary,  upon  recommendation  and 
information  submitted  by  the 
Committee  or  other  information 
available  to  the  Secretary. 

The  Committee  met  on  May  27. 1998. 
and  unanimously  recommended  for 
1998-99  a  reduction  in  the 
administrative  assessmmt  rate  from 
$0.35  to  $0.33  per  net  ton  of  assessable 
peanuts,  and  administrative 
expenditures  of  $495,000.  In 
comparison,  last  year's  budgeted 
administrative  expenditures  were 
$525,000.  The  assessment  rate  of  $0.33 
is  $0.02  lower  than  the  rate  previously 
in  effect. 

Major  expenditures  approved  for  the 
Committee  for  the  199a-99  crop  year 
compared  with  those  budgeted  for 
1997-98  (in  parentheses)  inchide: 
$58,000  for  executive  salaries  ($55,000). 
$43300  for  clerical  salaries  ($50,000). 
$129,000  for  compliance  officers 
salaries  ($125,000).  $19,000  for  payroll 
taxes  ($18,000).  $70,000  for  employee 
benefits  ($65,000),  $40,000  fw 
committee  members  travel  ($40,000). 
$55,000  for  compliance  officers  travel 
($60,000).  $13,000  for  office  rent 
($19,000).  and  $10,400  for  the  audit  fee 
($10,400). 

The  Committee  had  discussed 
alternatives  to  this  rule,  indudmg 
alternative  expenditure  leveb  but 
decided  that  each  of  the  budgeted 
expenses  was  reasonable  and 
appropriate.  It  had  also  discussed  the 
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alternative  of  not  decreasing  the 
assessment  rate  but  decided  it  needed  to 
decrease  the  rate  to  reduce  handlers' 
costs  as  much  as  possible.  The 
Committee  had  also  discussed  an  even 
lower  rate,  but  decided  that  an 
assessment  rate  of  less  than  $0.33  would 
not  generate  the  income  necessary  to 
administer  the  program. 

The  assessment  rate  approved  for  the 
Conmiittee  was  derived  by  dividing 
anticipated  expenses  by  expected 
receipts  and  acquisitions  of  farmers 
stock  peanuts.  Farmers  stock  peanuts 
received  or  acquired  by  handlers 
signatory  to  the  Agreement,  other  than 
those  peanuts  described  in  §  998.31(c) 
and  (d),  are  subject  to  the  assessments. 
Assessments  are  due  on  the  1 5th  of  the 
month  following  the  month  in  which 
the  farmers  stock  peanuts  are  received 
or  acquired  by  signatory  handlers. 
Peanut  receipts  and  acquisitions  for  the 
year  under  the  Agreement  are  estimated 
at  1 .500,000  tons,  which  should  provide 
$495,000  in  assessment  income. 
Approximately  95  percent  of  the 
domestically  produced  peanut  crop  is 
handled  by  handlers  who  signed  the 
Agreement.  The  remaining  5  percent  is 
handled  by  non-signer  handlers. 

The  Act  provides  for  the  mandatory 
assessment  of  farmers  stock  peanuts 
acquired  by  non-signatory  peanut 
handlers.  Section  608b  of  the  Act 
specifles  that:  (1)  Any  assessment 
(except  indemnification  assessments) 
imposed  under  the  Agreement  with 
signatory  handlers  also  shall  apply  to 
non-signatory  handlers,  and  (2)  such 
assessment  shall  he  paid  to  the 
Secretary.  Thus,  the  assessment  rate  of 
$0.33  per  net  ton  of  assessable  peanuts 
also  applies  to  non-signatory  handlers  of 
domestic  peanuts. 

The  assessment  rates  finalized  in  this 
rule  will -continue  in  effect  indefinitely 
unless  modified,  suspended,  or 
terminated  by  the  Secretary  upon 
recommendation  and  information 
submitted  by  the  Committee  or  other 
available  information. 

Although  these  assessment  rates  are 
effective  for  an  indefinite  period,  the 
Committee  will  continue  to  meet  prior 
to  or  during  each  crop  year  to 
recommend  a  budget  of  expenses  and 
consider  recommendations  for 
modification  of  the  assessment  rate  for 
signatory  handlers.  The  dates  and  times 
of  Committee  meetings  are  available 
from  the  Committee  or  the  Department. 
Committee  meetings  are  open  to  the 
public  and  interested  persons  may 
express  their  views  at  these  meetings. 
The  Department  will  evaluate 
Committee  recommendations  and  other 
available  information  to  determine 
whether  modification  of  the  assessment 


rate  is  needed.  Further  rulemaking  will 
be  undertaken  as  necessary.  The 
Committee's  1998-99  budget  has  been 
approved  and  those  for  subsequent  crop 
years  will  be  reviewed  and,  as 
appropriate,  approved  by  the 
Ctepaitment. 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  FlexibiUty  Act  (RFA),  the 
Agricultural  Marketing  Service  (AMS) 
has  considered  the  economic  impact  of 
this  rule  on  small  entities.  Accordingly, 
AMS  has  prepared  this  final  regulatory 
flexibihty  analysis. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  agreements  and  orders  issued 
pursuant  to  the  Act,  and  rules  issued 
thereunder,  are  imique  in  that  they  are 
brought  about  through  group  action  of 
essentially  small  entities  acting  on  their 
own  behalf.  Thus,  both  statutes  have 
small  entity  orientation  and 
compatibility. 

There  are  approximately  80  peanut 
handlers  who  are  subject  to  regulation 
under  the  Agreement  or  the  non-signer 
program  and  approximately  25.000 
commercial  peanut  producers  in  the  16- 
State  production  area.  Small  agricultural 
service  firms,  which  include  handlers, 
are  defined  by  the  Small  Business 
Administration  (13  CFR  121.601)  as 
those  having  aimual  receipts  of  less  than 
$5,000,000,  and  small  agricultural 
producers  are  defined  as  those  having 
annual  receipts  of  less  than  $500,000. 
Approximately  25  percent  of  the 
signatory  handlers,  virtually  all  of  the 
non-signer  handlers,  and  most  of  the 
producers  may  be  classified  as  small 
entities. 

This  rule  continues  the  decreased 
assessment  rate  established  for  the 
Committee  (as  it  unanimously 
recommended)  to  be  collected  &t>m 
handlers  for  the  1998-99  and 
subsequent  crop  years  fit>m  $0.35  to 
$0.33  per  net  ton.  The  rate  is  $0.02  less 
than  the  1997-98  rate. 

The  Committee  had  discussed 
alternatives  to  this  rule,  including 
alternative  expenditure  levels  but 
unanimously  voted  that  each  of  the 
budgeted  expenses  was  reasonable  and 
appropriate.  It  had  also  discussed  the 
alternative  of  not  decreasing  the 
assessment  rate.  However,  it  had 
decided  against  this  course  of  action. 
The  peanut  industry  has  been  in  a  state 
of  economic  decline  since  1991.  with 
the  Committee  attempting  to  cut  costs 
where  possible.  The  Committee's 
(ipproved  budget  for  199a-99  is 
$495,000.  or  $30,000  less  than  the 
amount  budgeted  for  1997-98.  Based  on 


an  estimated  1,500.000  net  tons  of 
assessable  peanuts,  income  derived 
from  handler  assessments  during  1998- 
99  will  be  adequate  to  cover  budgeted 
expenses. 

Major  expenditures  approved  for  the 
Committee  for  the  1998-99  crop  year 
compared  with  those  budgeted  for 
1997-98  (in  parentheses)  include: 
$58,000  for  executive  salaries  ($55,000). 
$43,500  for  clerical  salaries  ($50,000). 
$129,000  for  compliance  officers 
salaries  ($125,000),  $19,000  for  payroll 
taxes  ($18,000),  $70,000  for  employee 
benefits  ($65,000),  $40,000  for 
committee  members  travel  ($40,000), 
$55,000  for  compliance  officers  travel 
($60,000),  $13,000  for  office  rent 
($19,000).  and  $10,400  for  the  audit  fee 
($10,400). 

The  Committee  had  reviewed 
historical  information  and  information 
pertaining  to  the  1998-99  crop  year.  The 
Department  expects  the  area  for  harvest 
to  total  1.48  million  acres  of  peanuts  for 
the  1998  crop.  The  Committee  projected 
shipments  for  the  1998-99  crop  year  to 
be  1.5  million  net  tons.  Based  on  1997- 
98  crop  figures,  the  approximately 
$560,000  in  total  assessments  collected 
by  the  Committee  as  a  percentage  of  the 
$932,000,000  total  peanut  crop  value 
was  only  0.0006  percent.  With  a 
decreased  assessment  rate,  the 
relationship  of  total  assessment  cost  as 
a  percentage  of  total  crop  value  is 
expected  to  be  even  smdler  for  the 
1998-99  crop. 

This  action  finalizes  the  decreased 
administrative  assessment  obUgation 
imposed  on  all  domestic  peanut 
handlers,  whether  signers  or  non- 
signers.  Assessments  are  appUed 
uniformly  on  all  handlers,  and  some  of 
the  costs  may  be  passed  on  to 
producers.  However,  the  decreased 
assessment  rate  reduces  the  burden  on 
handlers,  and  may  reduce  the  burden  on 
producers.  Also,  the  reduced  burdens 
are  offset  by  the  benefits  derived  from 
the  operations  of  the  Agreement  and  the 
non-signer  programs.  In  addition,  the 
Committee's  meeting  was  widely 
publicized  throughout  the  peanut 
industry  and  all  interested  persons  were 
invited  to  attend  the  meeting  and 
participate  in  deliberations  on  all  issues. 
Like  all  Committee  meetings,  the  May 
27. 1998.  meeting  was  a  pubUc  meeting 
and  all  entities,  both  large  and  small, 
were  able  to  express  views  on  this  issue. 
Finally,  interested  persons  were  invited 
to  submit  information  on  the  regulatory 
and  informational  impacts  of  this  action 
on  small  businesses  and  none  were 
received. 

This  action  will  not  impose  any 
additional  reporting  or  recordkeeping 
requirements  on  either  small  or  large 
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peanut  handlers.  As  with  all  Federal 
marketing  agreement  and  order 
programs,  reports  and  forms  are 
periodically  reviewed  to  reduce 
information  requirements  and 
duplication  by  industry  and  public 
sector  agencies.  In  addition,  as  noted  in 
the  initial  regulatory  flexibility  analysis, 
the  Department  has  not  identified  any 
relevant  Federal  rules  that  dupUcate. 
overlap,  or  conflict  with  this  rule. 

An  interim  final  rule  concerning  this 
action  was  published  in  the  Federal 
Register  on  August  3. 1998  (63  FR 
41182).  Copies  of  that  rule  were  mailed 
by  the  Committee's  staff  to  all 
Committee  members  and  peanut 
handlers.  In  addition,  the  rule  vras  made 
available  through  the  Internet  by  the 
Office  of  the  Federal  Register.  A  60-day 
comment  period  was  provided  for 
interested  persons  to  respond  to  the 
interim  final  rule.  The  comment  period 
ended  October  2. 1998.  and  no 
comments  were  received. 

After  consideration  of  all  relevant 
material  presented,  including  the 
information  and  unanimous 
recommendation  submitted  by  the 
Committee  and  other  available 
information,  it  is  hereby  found  that  this 
rule,  as  hereinafter  set  forth,  will  tend 
to  effectuate  the  declared  poUcy  of  the 
Act. 

LiatofSnl^ectB 

7  CFR  Part  997 

Food  grades  and  standards.  Peanuts. 
Reporting  and  recordkeeping 
requirements. 

7  CFH  Part  998 

Marketing  agreements.  Peanuts, 
Reporting  and  recordkeeping 
requirements. 

PART  997-PROVISIONS 
REQULATINQ  THE  QUALITY  OF 
DOMESTICALLY  PRODUCED  BY 
PERSONS  NOT  SUBJECT  TO  THE 
PEANUT  MARKETINQ  AQREEMENT 

PART  996-MARKET1NQ  AGREEMENT 
REQULAT1NQ  THE  QUALITY  OF 
DOMESTICALLY  PRODUCED 
PEANUTS 

Accordingly,  the  interim  final  rule 
amending  7  CFR  parts  997  and  998 
which  was  published  at  63  FR  41182  on 
August  3. 1998.  is  adopted  as  a  final 
rule  without  change. 

Dated:  October  23. 1998. 
LaiTjr  B.  Lace, 

Acting  Deputy  Administrator,  Fruit  and 
Vegetable  Programs. 

(FR  Doc.  9a-28972  Filed  10-28-98;  8:45  ami 
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DEPARTMENT  OF  AGRICULTURE 

Agricultural  Marketing  Service 

7  CFR  Part  1150 

pA-06-oq 

Dairy  Promotion  and  Reaearch  Order; 
Amendment  to  the  Order 

agency:  Agricultural  Marketing  Service, 

USDA. 

action:  Final  rule. 


summary:  This  final  rule  amends  a 
provision  of  the  Dairy  Promotion  and 
Research  Order  (Order).  The 
amendment,  requested  by  the  National 
Dairy  Promotion  and  Research  Board 
(Board),  which  administers  the  Order, 
modifies  the  number  of  members  frt>m 
geographic  regions  in  accordance  with 
the  provisions  of  the  Order  in  order  to 
best  reflect  the  geographic  distribution 
of  milk  production  volume  in  the 
United  States. 

EFFECTIVE  DATE:  October  30, 1998. 
FOB  FURTHER  INFORMATION  CONTACT: 
David  R  Jamison,  Chief,  USDA/AMS/ 
Dairy  Pn^;;rams,  Promotion  and 
Research  Branch.  1400  Independence 
Avenue.  SW.  Stop  0233.  Room  2734 
South  Building.  Washington.  DC  20250- 
0233.  (202)  720-6909.  E-Mail  address: 

David Iamison®usda.gov. 

SUPPLEMENTARY  INFORMATION:  The 
Regulatory  Flexibihty  Act  (5  U.S.C 
601-612)  requires  the  Agency  to 
examine  the  impact  of  a  proposed  rule 
on  small  entities.  Small  businesses  in 
the  dairy  industry  have  be«i  defined  by 
the  Small  Business  Administration  as 
those  employing  less  than  500 
employees.  "There  are  approximately 
99,413  dairy  farmers  subject  to  the 
provisions  of  the  Order.  Most  of  the 
parties  subject  to  the  Order  are 
considered  small  entities. 

The  Order  (7  CFR  Part  1150)  is 
authorized  imder  the  Dairy  and  Tobacco 
Adjustment  Act  of  1983  (Act),  as 
amended  (7  U.S.C  4501-4513).  This 
rule  will  modify  a  provision  of  the 
Order  by  adjusting  the  number  of 
members  representing  four  geographic 
regions  on  the  Board  to  reflect  the 
volume  of  milk  produced  within  the 
specified  regions.  This  amendment  was 
requested  by  the  Board  to  fulfill  certain 
reqiiirements  of  the  Order. 

Currently,  the  Order  provides  for  a  36- 
member  board  with  members 
representing  13  geographic  regions. 
Section  1150.131(c)  states  that  the  Board 
is  required  at  least  every  five  years,  and 
not  more  than  every  three  years,  to 
review  the  geographic  distribution  of 
milk  production  volume  throughout  the 


United  States  and  if  necessary 
recommend  modification  of  regional 
representation.  The  last  modification 
was  made  in  1994.  Section  1150.131(d) 
of  the  Order  specifies  the  formula  to  be 
used  to  determine  the  number  of  Board 
seats  to  represent  each  of  the  13 
geographic  regions  of  the  country 
designated  in  the  Order.  Under  the 
formula,  total  milk  production  for  the  48 
States  for  the  previous  calendar  year  is 
divided  by  36  to  determine  a  factor  of 
pounds  of  milk  represented  by  each 
Board  member.  The  resulting  factor  is 
then  divided  into  the  pounds  of  milk 
produced  in  each  region  to  determine 
the  number  of  Board  members  for  each 
region.  The  initial  Board  that  was 
estabUshed  in  1984  was  based  on  1933 
milk  production.  The  Board  was  last 
modified  in  1994  based  on  the  1992 
milk  production.  In  1983,  each  Board 
member  represented  about  3.875  million 
pounds  of  the  139.509  miUion  pounds 
of  milk  produced  in  the  48  States. 
Durii^  1997.  total  milk  production 
increased  to  156.464  milUon  poimds 
which  indicated  that  each  of  the  Board 
members  would  represent  4.346  milhon 
pounds  of  milk. 

Based  on  a  review  of  the  1997 
geographic  distribution  of  milk 
producticm.  the  Board  has  concluded 
that  the  number  of  Board  members  for 
four  of  the  13  geographic  regions  should 
be  changed,  h^lk  production  in  Region 
2  (California)  increased  to  27.628 
milhon  poimds  in  1997  up  from  22.084 
miUion  poimds  in  1992.  indicating  6.36 
Board  members  based  on  1997 
production  (27.628  divided  by  4,346  = 
6.36)  compared  to  5.24  Board  members 
based  on  1992  production  (22.084 
divided  by  4.211  «  5.24).  Also,  milk 
production  in  Region  3  (Arizona. 
Colorado.  Idaho.  Montana.  Nevada. 
Utah,  and  Wyoming)  increased  to 
11.929  miUion  pounds  in  1997  up  bom 
8.470  in  1992.  indicating  2.74  Board 
members  based  on  1997  production 
(11.929  divided  by  4.346  =  2.74) 
compared  to  2.01  Board  members  based 
on  1992  production  (8.470  divided  by 
4.211  =  2.01).  Milk  production  in 
Region  6  (Wisconsin)  decieaaed  to 
22.368  miUion  pounds  in  1997  from 
24<103  miUion  pounds  in  1992. 
indicating  5.15  Board  members  based  on 
1997  production  (22.368  divided  by 
4.346  =  5.15)  compared  to  5.72  Board 
members  based  on  1992  production 
(24.103  divided  by  4.211  =  5.72).  Also, 
milk  producticm  in  Region  7  (Illinois. 
Iowa.  Missouri,  and  Nebraska) 
decreased  to  9,699  milhon  pounds  from 
11,168  miUion  pounds  in  1992, 
indicating  2.23  Board  members  based  on 
1997  production  (9,699  divided  by 
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4.346  =  2.23)  compared  to  2.65  Board 
members  based  on  1992  production 
(11.168  divided  by  4.211  =  2.65).  Thus, 
the  Board  proposed  that  the  number  of 
Board  members  from  Region  2  be 
increased  from  five  to  six,  that  the 
number  of  Board  members  from  Region 
3  be  increased  from  two  to  three,  that 
the  number  of  Board  members  from 
Region  6  be  decreased  from  six  to  five, 
and  that  the  number  of  Board  members 
hom  Region  7  be  decreased  from  three 
to  two  so  that  the  Board  will  best  reflect 
the  geographic  distribution  of  milk 
production  volume  throughout  the 
.United  States. 

This  amendment  to  the  Order  will  not 
add  any  burden  to  regulated  parties 
because  they  relate  to  provisions 
concerning  membership  of  the  Board. 
The  amendment  will  not  impose 
additional  reporting  or  collecting 
requirements.  No  relevant  Federal  rules 
have  been  identified  that  duplicate, 
overlap,  or  conflict  with  the  rule. 

Accordingly,  pursuant  to  5  U.S.C. 
605(b).  the  Agricultural  Marketing 
Service  has  certified  that  this  rule 
would  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities. 

Prior  document  in  this  proceeding: 

Invitation  to  Submit  Comments  on 
Proposed  Amendment  to  the  Order: 
Issued  September  16,  1998;  published 
September  21.  1998  (63  FR  50172). 

Executive  Order  12866  and  the 
Paperwork  Reduction  Act 

The  Department  of  Agriculture 
(Department)  is  issuing  this  rule  in 
conformance  with  Executive  Order 
12866. 

This  final  rule  has  been  reviewed 
under  Executive  Order  12988,  Civil 
Justice  Reform.  This  rule  is  not  intended 
to  have  a  retroactive  effect.  This  rule 
will  not  preempt  any  State  or  local  laws, 
regulations,  or  policies,  unless  they 
present  an  irreconcilable  conflict  with 
this  rule. 

The  Act  authorizes  the  Order.  The  Act 
provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
section  118  of  the  Act,  any  person 
subject  to  the  Order  may  file  with  the 
Secretary  a  petition  stating  that  the 
Order,  any  provision  of  the  Order,  or 
any  obligation  imposed  in  connection 
with  the  Order  is  not  in  accordance  with 
the  law  and  request  a  modification  of 
the  Order  or  to  be  exempted  from  the 
Order.  A  person  subject  to  an  order  is 
afforded  the  opportunity  for  a  hearing 
on  the  petition.  After  a  hearing,  the 
Secretary  would  rule  on  the  petition. 
The  Act  provides  that  the  district  court 
of  the  United  States  in  any  district  in 


which  the  person  is  an  inhabitant,  or 
has  his  principal  place  of  business,  has 
jurisdiction  to  review  the  Secretary's 
ruling  on  the  petition,  provided  a 
complaint  is  filed  not  later  than  20  days 
after  the  date  of  the  entry  of  the  ruling. 

In  accordance  with  the  Paperwork 
Reduction  Act  (44  U.S.C.  Chapter  35). 
the  forms  and  reporting  and 
recordkeeping  requirements  that  are 
included  in  the  Order  have  been 
approved  previously  by  the  Office  of 
Management  and  Budget  (OMB)  and 
were  assigned  OMB  No.  0581-0093, 
except  for  Board  members'  nominee 
background  information  sheets  that 
were  assigned  OMB  No.  0505-0001. 

Statement  of  Consideration 

This  final  rule  amends  a  provision  of 
the  Order  by  adjusting  the  number  of 
members  representing  four  regions  on 
the  Board  to  best  reflect  the  geographic 
distribution  of  milk  production  volume 
throughout  the  United  States. 
Specifically,  the  number  of  Board 
members  from  Region  2  (California)  will 
increase  fi-om  five  to  six;  the  number  of 
Board  members  from  Region  3  (Arizona, 
Colorado.  Idaho,  Montana.  Nevada, 
Utah,  and  Wyoming)  will  increase  from 
two  to  three;  the  number  of  Board 
members  frt>m  Region  6  (Wisconsin) 
will  decrease  fix)m  six  to  five;  and  the 
number  of  Board  members  bom  Region 
7  (Illinois.  Iowa,  Missouri,  and 
Nebraska)  will  decrease  from  three  to 
two.  With  the  adjustments  in  regional 
representation,  the  Board  continues  to 
have  36  members  representing  13 
geographic  regions,  as  is  provided  in 
Section  1150.131(a)  of  the  Order. 

Notice  of  proposed  rulemaking  was 
given  to  interested  parties  and  they  were 
afforded  an  opportunity  to  file  written 
data,  views,  or  arguments  concerning 
this  proposed  rule.  Two  comments  were 
received,  representing  a  dairy 
management  organization  and  a 
producer  organization.  Both  comments 
favored  the  proposed  change. 

Dairy  Management  Inc.  (DMI) 
supported  a  timely  modification  to  the 
number  of  members  in  four  geographical 
regions  to  better  reflect  actual  milk 
production  in  those  specified  regions. 
The  Idaho  Dairy  Products  Commission 
also  supported  the  proposed  change. 

Section  1150.131  (c)  of  the  Order 
requires  the  Board  to  review  the 
geographic  distribution  of  milk 
production  volume  throughout  the 
United  States  and.  if  warranted,  to 
recommend  to  the  Secretary  a 
reapportionment  of  the  regions  and/or 
modification  of  the  number  of  members 
frt>m  regions  in  order  to  best  refiect  the 
geographic  distribution  of  milk 
production  volume  in  the  United  States. 


Section  1150.131(d)  of  the  Order 
s{>ecifie8  the  formula  to  be  used  to 
determine  the  number  of  Board  seats  to 
represent  each  of  the  13  geographic 
regions  of  the  country  designated  in  the 
Order.  Under  the  formula,  total  milk 
production  for  the  48  States  for  the 
previous  calendar  year  is  divided  by  36 
to  determine  a  factor  of  pounds  of  milk 
represented  by  each  Board  member.  The 
resulting  factor  is  then  divided  into  the 
pounds  of  milk  produced  in  each  region 
to  determine  the  number  of  Board 
members  for  each  region. 

The  initial  Board  that  was  established 
in  1984  was  based  on  1983  milk 
production.  The  Board  was  last 
modified  in  1994  based  on  the  1992 
milk  production.  In  1983,  each  Board 
member  represented  about  3.875  million 
pounds  of  the  139,509  million  pounds 
of  milk  produced  in  the  48  States. 
During  1997,  total  milk  production 
increased  to  156,464  million  pounds 
which  indicated  that  each  of  the  Board 
members  would  represent  4,346  million 
pounds  of  milk. 

Based  on  a  review  of  the  1997 
geographic  distribution  of  milk 
production,  the  Board  concluded  that 
the  number  of  Board  members  for  four 
of  the  13  geographic  regions  should  be 
changed.  Milk  production  in  Region  2 
(California)  increased  to  27.628  million 
pounds  in  1997  up  from  22,084  million 
pounds  in  1992,  indicating  6.36  Board 
members  based  on  1997  production 
(27,628  divided  by  4,346  =  6.36) 
compared  to  5.24  Board  members  based . 
on  1992  production  (22,084  divided  by 
4,211  =  5.24).  Also,  milk  production  in 
Region  3  (Arizona,  Colorado,  Idaho, 
Montana,  Nevada,  Utah,  and  Wyoming) 
increased  to  11,929  million  pounds  in 
1997  up  from  8.470  in  1992.  indicating 
2.74  Board  members  based  on  1997 
production  (11,929  divided  by  4,346  a 
2.74)  compared  to  2.01  Board  members 
based  on  1992  production  (8,470 
divided  by  4,211  =  2.01).  Milk 
production  in  Region  6  (Wisconsin) 
decreased  to  22.368  million  pounds  in 
1997  from  24,103  million  pounds  in 
1992,  indicating  5.15  Board  members 
based  on  1997  production  (22,368 
divided  by  4.346  =  5.15)  compared  to 
5.72  Board  members  based  on  1992 
production  (24,103  divided  by  4,211  = 
5.72).  Also,  milk  production  in  Region 
7  (Illinois,  Iowa,  Missouri,  and 
Nebraska)  decreased  to  9,699  million 
pounds  from  11,168  million  pounds  in 
1992,  indicating  2.23  Board  members 
based  on  1997  production  (9.699 
divided  by  4,346  =  2.23)  compared  to 
2.65  Board  members  based  on  1992 
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production  (11,168  divided  by  4.211  = 
2.65). 

Accordingly,  it  is  appropriate  to 
adjust  the  number  of  Board  members  for 
four  of  the  13  regions:  increasing  Region 
2  from  five  to  six  members:  increasing 
Region  3  frxim  two  to  three;  decreasing 
Region  6  bom  six  to  five;  and  decreasing 
Region  7  bom  three  to  two  members. 
With  the  member  adjustments,  the 
Board  will  best  reflect  the  most  recently 
available  geographic  distribution  of  milk 
production  volume  throughout  the 
United  States. 

It  is  appropriate  to  make  this  final 
rule  effective  one  day  after  the  date  of 
pubUcation  in  the  Feda«l  Register.  To 
allow  the  appointment  of  new  Board 
members  based  on  the  redistribution, 
this  amendment  should  be  effective 
before  the  Secretary  of  the  United  States 
Department  of  Agriculture  makes 
appointments  to  fill  positions  on  the 
Board.  Because  terms  of  the  existing 
Board- members  expire  October  31. 1998, 
these  positions  should  be  appointed  as 
soon  as  possible. 

Therefore,  good  cause  exists  for 
making  this  rule  effective  less  than  30 
days  Crom  the  date  of  publication  in  the 
Federal  Register.  The  proposed 
amendment  to  the  order  is  made  final  in 
this  action. 

List  of  Subjects  in  7  CFR  Part  1150 

Dairy  products,  reporting  and 
recordkeeping  requirements,  rsearch. 

For  the  reasons  set  forth  in  the 
preamble,  7  CFR  part  1150  is  amended 
as  follows: 

PART  1150— NATKWAL  DAIRY 
PROMOTION  AND  RESEARCH 
PROGRAM 

1.  The  authority  citation  for  7  CFR 
Part  1150  continues  to  read  as  follows: 

Autbority:  7  U.S.C.  4501-4513. 

2.  In  §  1150.131,  paragraphs  (a)(2). 
(a)(3).  (a)(6),  and  (a)(7)  are  revised  to 
read  as  follows: 

flisaisi    EstabNsiMnent  and 
meintiefsMp. 

(a)*   *   • 

National  Dairy  Promotion  and 
Research  Order— Final  Rule 

(2)  Six  members  from  region  number 
two  comprised  of  the  following  State: 
California. 

(3)  Three  members  bom  region 
number  three  comprised  of  the 
following  States:  Arizona,  Colorado, 
Idaho,  Montana,  Nevada.  Utah,  and 
Wyoming. 


(6)  Five  members  frtim  region  nimiber 
six  comprised  of  the  following  State: 
Wisconsin. 

(7)  Two  members  from  region  number 
seven  comprised  of  the  following  States: 
Illinois.  Iowa.  Missouri,  and  Nebraska. 

•        *        •        *        • 

Dated:  October  26, 1998. 
Isi  A.  Siddiqui, 

Deputy  Assistant  Secretary,  Marketing  and 
Regulatory  Programs. 

(FR  Doc.  98-29110  Filed  10-28-«8;  8:45  ami 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 


14  CFR  Part  39 

[Docket  No.  96-CE-0»^O; 
10664;  AD  97-01-01  R1] 

RIN  2120-AA64 


AmondfiMnt  3v~ 


Alrworthinass  Directivea;  The  New 
Piper  Aircraft.  Inc.  PA-24.  PA-28R. 
PA-30.  PA-32R.  PA-34,  and  PA-39 
Series  Airplanes 

agency:  Federal  Aviation 
Administration,  DOT. 
action:  Final  rule. 

summary:  This  amendment  revises 
AirworthinessDirective  (AD)  97-01-01, 
which  currently  requires  repetitively 
inspecting  the  main  gear  sidebrace  studs 
for  cracks  on  The  New  Piper  Aircraft, 
tac.  (Piper)Models  PA-24,  PA-28R,  PA- 
30.  PA-32R.  PA-34.  and  PA-39  series 
airplanes,  and  replacing  any  main  gear 
sidebrace  stud  found  cracked.  The 
Federal  Aviation  Administration  (FAA) 
has  approved  certain  alternative 
methods  of  compliance  (AMOC)  for  AD 
97-01-01,  and  has  determined  that 
these  AMOC's  should  be  incorporated 
into  the  AD.  This  AD  will  retain  all  the 
actions  of  AD  97-01-01 ,  and  will 
incorporate  certain  AMOC's  as  a  way  of 
accomplishing  the  actions  specified  in 
AD  97-01-01.  The  actions  specified  by 
this  AD  are  intended  to  prevent  a  main 
landing  gear  collapse  caused  by  main 
gear  sidebrace  stud  cracks,  which  could 
result  in  loss  of  control  of  the  airplane 
during  landing  operations. 
EFFECTIVE  DATE:  December  8, 1998. 
ADDRESSES:  This  information  may  also 
be  examined  at  the  Federal  Aviation 
Administration  (FAA),  Central 
Region  .Office  of  the  Regional  Counsel, 
Attention:  RulesDocket  No.  96-CE-09- 
AD,  Room  1558.  601  E.  12th 
Street.Kansas  City.  Missouri  64106. 
FOR  FURTHER  MFORMATION  CONTACT:  Mr. 
William  O.  Herderich.  Aerospace 


Engineer.  FAA.  Atlanta  Certification 
Office,  One  Crown  Center,l895  Phoenix 
Boulevard,  suite  450,  Atlanta,  Georgia 
30349:  telephone:  (770)  703-6084; 
focsimile:  (770)  703-6097. 
SUPPt-EMENTARY  MFORMATION: 

Events  Leading  to  die  Issaanoe  of  This 
AD 

A  proposal  to  amend  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  to  include  an  AD  that  would 
apply  to  Piper  Models  PA-24.  PA-28R, 
PA-30.  PA-32R.  PA-34.  and  PA-39 
series  airplanes  was  published  in  the 
Federal  Register  as  a  notice  of  proposed 
nilemaking  (NPRM)  on  May  22. 1998 
(63  FR  28294).  The  NPRM  proposed  to 
'  supersede  AD  97-01-01,  Amendment 
39-9872  (62  FR  10,  January  2, 1997), 
which  currently  requires  repetitively 
inspecting  the  main  gear  sidebrace  studs 
for  cracks  on  the  above-referenced 
airplanes,  and  replacing  any  main  gear 
sidebrace  stud  found  cradud.  The 
NPRM  proposed  to  retain  all  the  actions 
of  AD  97-01-01,  and  incorporate  certain 
alternative  methods  of  compliance 
(AMOC's)  as  a  way  of  accomplishing  the 
actions  specified  in  AD  97-01-01. 

The  NPRM  was  the  result  of  the  FAA 
approving  AMOC's  for  modifying  the 
existing  bracket  assembly  as  terminating 
action  for  the  repetitive  inspecti(Hi 
requirement  of  that  AD. 

mterested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  No 
conunents  were  received  on  the 
proposed  rule  or  the  FAA's 
determination  of  the  cost  to  the  public. 

The  FAA's  Determinatina 

After  careful  review  of  all  available 
information  related  to  the  subject 
presented  above,  the  FAA  has 
determined  that  air  safety  and  the 
pubUc  interest  require  the  adc^tion  of 
the  rule  as  proposed  except  for  minor 
editorial  coirections.  The  FAA  has 
determined  that  these  minor  corrections 
will  not  change  the  meaning  of  the  AD 
and  will  not  add  any  additional  burden 
upon  the  public  than  was  akeedy 
proposed. 

CoalliiipacI 

The  cost  impact  of  this  AD  will  be  the 
same  as  is  currently  required  by  AD  97- 
01-01.  As  a  courtesy,  the  FAA  is 
reprinting  that  cost  information  in  the 
following  paragraphs. 

The  FAA  estunates  that  13.200 
airplanes  in  the  U.S.  registry  wall  be 
affected  by  this  AD.  that  it  wrill  take 
apiHtudmately  5  woikhoun  per  airplane 
to  accomplish  the  initial  inspection,  and 
that  the  avoage  labor  rate  is 
approximately  $60  an  hour.  Based  cm 
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these  figures,  the  total  cost  impact  of  the 
inspection  on  U.S.  operators  is 
estimated  to  be  $3,960,000.  lliis  figure 
represents  the  total  cost  of  the  initial 
inspection,  and  does  not  reflect  costs  for 
any  of  the  repetitive  inspections  or 
possible  replacements.  TheFAA  has  no 
way  of  determining  how  many  main 
gear  side  brace  studs  may  need 
replacement  or  how  many  repetitive 
inspections  each  owner/operator  may 
incur  over  the  life  of  the  airplane. 

In  addition,  this  AO  will  require  the 
same  inspections  required  by  AD  95- 
20-07  (which  was  superseded  by  AO 
97-01-01).  The  only  difference  between 
this  AO  and  AO  95-20-07  is  the 
addition  of  an  inspection-terminating 
modification  option  and  the  elimination 
of  (&t)m  the  "Applicability"  section  of 
the  AD)  certain  airplanes  that 
incorporate  a  certain  main  side  brace 
stud  assembly.  This  AD  will  also  not 
provide  any  additional  cost  impacts 
over  that  already  required  by  AD  95-20- 
07. 

Regulatory  Impact 

The  regulations  adopted  herein  vtrill 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibiUties  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
imphcations  to  warrant  the  preparation 
of  a  FederaUsm  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866:  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26. 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  final 
evaluation  prepared  for  this  action  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  by  contacting  the 
Rules  Docket  at  the  location  provided 
under  the  caption  AOOncSSES. 

List  of  Subfects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 


Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40113.  44701. 


130.13    [Ar 

2.  Section  39.13.  is  amended  by 
removing  Airworthiness  Directive  (AD) 
97-01-01.  Amendment  39-9872  (62  FR 
10.  January  2.  1997).  and  by  adding  a 
new  AD  to  read  as  follows: 

97-01-01  Rl    The  New  Piper  Aircraft.  Inc.: 

Amendment  39-10864;  Docket  No.  96- 

CE-09-AO. 
Applicability:  The  following  airplane 
models  and  serial  numbers,  certificated  in 
any  category: 

1.  All  aerial  numbers  of  Models  PA-24. 
PA-24-250.  PA-24-260.  PA-24-400.  PA-30. 
and  PA-39  airplanes; 

2.  The  following  model  and  serial  number 
airplanes  that  are  not  equipped  with  a  Piper 
part  number  (P/N)  78717-02  (or  FAA- 
approved  equivalent  part  number)  main  gear 
sidebrace  stud  in  both  right  and  left  main 
gear  sidebrace  bracket  assemblies: 


Ktodel 

Serial  numbers 

PA- 

28R-30002   through   28R-31135. 

28R- 

and  28R-7130001  through  28R- 

180. 

7130013. 

PA- 

28R-3S001    through    28R-358eO. 

28R- 

and  28R-7135001  through  28R- 

200. 

7635539. 

PA- 

28n-7737002 

through      28R- 

28«- 

7737096. 

201. 

PA- 

28R-7703001 

through       28R- 

28R- 

7703239. 

201 T. 

PA- 

32R-7680001 

through      32R- 

32R- 

7780444. 

300. 

PA-34- 

aN  aerial  numbers. 

200. 

PA-34- 

34-7570001  through  34-7770372. 

200T. 

No«e  1:  P/N  78717-02  sidebrace  stud  was 
insUUed  at  manufactiuv  on  Piper  Model  PA- 
34-200T  airplanes,  serial  numbers  34- 
7670325  through  34-7770372. 

N«l*  2:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modifled,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
aiq>lanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 


alternative  method  of  ccxnpliance  in 
accordance  with  paragraph  (e)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and.  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it 

Compliance:  Required  initially  as  follows, 
and  thereafter  as  specified  in  the  body  of  this 
AD: 

1.  For  the  affected  Models  PA-28R-180, 
PA-28R-200.  PA-28R-201.  PA-28R-201T. 
PA-32R-300.  PA-34-200.  and  PA-34-200T 
airplanes:  Within  the  next  100  hours  time-in- 
senrice  (TIS)  after  the  effective  date  of  this 
AD;  or.  if  the  main  gear  sidebrace  stud  has 
already  been  inspected  or  replaced  as 
specified  in  this  AD.  within  500  hours  TIS 
after  the  last  inspection  or  replacement; 
whichever  occurs  later. 

2.  For  the  affected  Models  PA-24,  PA-24- 
250.  PA-24-260.  PA-24-iOO.  PA-30.  and 
PA-39  airplanes:  Within  the  next  100  hours 
TIS  after  the  effisctive  date  of  this  AD;  or,  if 
the  main  gear  sidebrace  stud  has  already 
been  inspected  or  replaced  as  specified  in 
this  AD.  within  1.000  hours  TIS  after  the  last 
inspection  or  replacement;  whichever  occurs 
later. 

To  prevent  main  landing  gear  (MLG) 
collap>se  caused  by  main  gear  sidebrace  stud 
cracks,  which  could  result  in  loss  of  control 
of  the  airplane  during  landing  operations, 
accomplish  the  following: 

Note  3:  The  paragraph  structure  of  this  AD 
is  as  follows: 

Levell:(a).(b).(c).etc 

Level  2:  (1).  (2).  (3).  etc. 

Level  3:  (i).  (ii).  (iii).  etc. 

Level  4:  (A).  (B).  (C).  etc. 
Level  2.  Level  3.  and  Level  4  structures  are 
designations  of  the  Level  1  paragraph  they 
immediately  follow. 

(a)  Remove  both  the  left  and  right  main 
gear  sidebrace  studs  from  the  airplane  in 
accordance  with  the  instructions  contained 
in  the  Landing  Gear  section  of  the 
maintenance  manual,  and  inspect  each  main 
gear  sidebrace  stud  for  cracks,  using  Type  I 
(fluorescent)  liquid  penetrant  or  magnetic 
particle  inspection  methods.  Figure  1  of  this 
AD  depicts  the  area  of  the  sidebrace  stud 
shank  where  the  sidebrace  stud  is  to  be 
inspected. 

Note  4:  All  affected  Models  PA-24  and 
PA-24-250  airplanes  were  equipped  at 
manufacture  with  P/N  20829-00  main  gear 
sidebrace  studs.  All  affected  Models  PA-24- 
260.  PA-24-400.  PA-30.  and  PA-39 
airplanes  were  equipped  at  manufacture  %nth 
P/N  22512-00  main  gear  sidebrace  studs.  The 
Appendix  included  with  this  AD  conUins 
information  on  determining  the  P/N  of  the 
bracket  assembly  (which  contains  the  main 
gear  side  brace  stud)  on  the  affected  PA-28R. 
PA-32R.  and  PA-34  series  airplanes. 

MUJNQ  coot  4aifr.1VP 
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Gear  Lag 
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in  Landing  Gear 
Sidebrace  Stud 


"q"f«  1 


models  affected. 
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(1)  For  any  main  gear  sidebrace  stud  found 
cracked,  prior  to  further  flight,  replace  the 
cracked  stud  with  an  FAA-approved 
serviceable  part  (part  numbers  referenced  in 
the  table  in  paragraph  (b)  of  this  AD  or  FAA- 
approved  equivalent  part  number)  in 
accordance  with  the  instructions  contained 
in  the  Landing  Gear  section  of  the  applicable 
maintenance  manual,  and  accomplish  one  of 
the  following,  as  applicable: 

(i)  Reinspect  (and  replace  as  necessary)  as 
specified  in  paragraph  (b)  of  this  AD;  or 

(ii)  For  the  affected  Models  PA-28R-180. 
PA-28R-200.  PA-28R-201,  PA-28R-201T, 
PA-32R-300.  PA-34-200.  and  PA-34-200T 
airplanes,  the  9/16-inch  main  gear  sidebrace 
studs  (P/N  95299-00.  95299-02.  or  P/N 
67543,  as  applicable)  are  no  longer 
manufactured.  Install  a  new  main  gear 
sidebrace  stud  bracket  assembly.  P/N  95643- 
06.  P/N  95643-07.  P/N  95643-08,  or  P/N 
95643-09,  as  applicable.  No  repetitive 
inspections  will  be  required  by  this  AO  for 
these  affected  airplane  models  when  this 
bracket  assembly  is  installed  on  both  the  left 
and  right  sides;  or 

(iii)  For  the  affected  Models  PA-28R-180. 
PA-28R-200,  PA-28R-201.  PA-28R-201T. 
PA-32R-300.  PA-34-200.  and  PA-34-200T 


Part  number  installed 


airplanes,  ream  the  existing  two-piece 
bushings  to  an  inside  diameter  of  .624-inch 
to  .625-inch,  chamfer  the  head  tide  of  the 
bushing  to  accommodate  the  radius  in  the 
shank  of  the  main  gear  sidebrace  stud,  and 
install  the  5/8-inch  stud.  P/N  78717-02.  No 
repetitive  inspections  will  be  required  by  this 
AD  when  this  action  is  accomplished  on  both 
the  left  and  right  bracket  assemblies.  If  the 
bushings  cannot  be  reamed  while  installed  in 
the  bracket  (i.e..  the  bushings  are  loose),  then 
install  a  main  gear  sidebrace  bracket 
assembly.  P/N  95643-06.  P/N  95643-07.  P/N 
95643-08.  or  P/N  95643-09.  as  applicable. 
Models  PA-28R-180  and  PA-28R-20O  with 
serial  numbers  as  specifled  in  the  Appendix 
to  this  AD  may  be  equipped  with  a  bracket 
casting  identified  with  casting  numlwr 
67073-2  or  67073-3  and  may  require  the 
following  modification  to  P/N  78717-02  for 
proper  installation: 

(A)  Reduce  the  length  of  the  stud  to  1.688 
±0.15  inches: 

(B)  Add  additional  rolled  threads  to  1.125' 
t  .015  inches  from  the  flange.  Note  that  the 
stud  is  heat  treated  to  180  to  200  ksi;  and 

(C)  Drill  an  additional  roll  pin  hole  90 
degrees  to  the  existing  hole,  and 
approximately  1.480  inches  from  the  flange. 


(iv)  No  repetitive  inspections  will  be 
required  by  this  AD  when  a  P/N  78717-02  (or 
FAA-approved  equivalent  part  number)  main 
gear  sidebrace  stud  is  installed  in  the  existing 
bracket  assembly  on  both  the  left  and  right 
sides;  or  when  a  Iwacket  asaembly,  P/N 
95643-06  (or  FAA-approved  equivalent  part 
number),  P/N  95643-07  (or  FAA-approved 
equivalent  part  number).  P/N  95643-08  (or 
FAA-approved  equivalent  part  number),  or  P/ 
N95643-09  (or  FAA-approved  equivalent 
part  number),  as  applicable,  is  installed  on 
both  the  left  and  ri^t  sides. 

(2)  For  any  main  gear  sidebrace  stud  not 
found  cracked,  prior  to  further  flight, 
reinstall  the  uncracked  stud  in  accordance 
with  the  instructions  contained  in  the 
Landing  Gear  section  of  the  applicable 
maintenance  manual,  and  reinspect  and 
replace  (as  necessary)  as  specified  in 
paragraph  (b)  of  this  AD. 

(b)  Reinspect  both  the  left  and  right  main 
gear  sidebrace  studs,  using  Type  I 
(fluorescent)  liquid  penetrant  or  magnetic 
particle  inspection  methods.  Replace  any 
cracked  stud  or  reinstall  any  uncracked  stud 
as  specified  in  paragraphs  (aKD  and  (a)(2)  of 
this  AD.  respectively: 


20e2»-00  (Piper  parts)  or  FAA-a«)proved  equivaleni  part 
number. 

22512-00  (Piper  parts)  or  FAA-approved  equivalent  part  num- 
ber. 

95299-00  or  95299-02  (Piper  parts)  or  FAA-approved  equiva- 
leni part  number. 

67543  (Piper  parts)  or  FAA-approved  equivalent  part  number  .. 


TIS  inspection 
Interval 
(hours) 


1.000 

1.000 

500 

500 


Model  airplanes  Instated  on 


PA-24  and  PA-24-2S0. 

PA-24-260.  PA-24-400.  P/^-30.  and  PA-39. 

PA-28R-180  and  PA-28R-200  not  equipped  with  casting 
number  67073-2  or  67073-3.  PA-28R-201,  PA-28R- 
201 T.  PA-32R-300.  PA-34-200,  and  PA-34-200T. 

PA-28R-180  and  PA-28R-200  equipped  with  casting  number 
67073-02  or  67073-03. 


1 8:  Accomplishing  the  actions  of  this 
AD  does  not  affect  the  requirements  of  AD 
77-13-21.  Amendment  39-3093.  The 
tolerance  inspection  requirements  of  that  AO 
still  apply  for  Piper  PA-24.  PA-30,  and  PA- 
39  series  airplanes. 

(c)  Owners/operators  of  the  affected 
Models  PA-28R-180.  PA-28R-200.  PA-28R- 
201.  PA-28R-201T.  PA-32R-300,  PA-34- 
200,  and  PA-34-200T  airplanes  may 
accomplish  one  of  the  following  at  any  lime 
to  terminate  the  repetitive  inspection 
requirement  of  this  AD: 

(1)  Install  a  main  gear  sidebrace  bracket 
assembly.  P/N  95643-06  (or  FAA-appioved 
equivaleni  part  number).  P/N  95643-07  (or 
FAA-approved  equivalent  part  number).  P/N 
95643-08  (or  FAA-approved  equivalent  part 
number),  or  P/N  95643-09  (or  FAA-approved 
equivalent  part  number),  as  applicable, 
which  contains  the  »/k-inch  diameter  main 
gear  sidebrace  stud.  P/N  78717-02  (or  FAA- 
approved  equivalent  part  number),  and  the 
one-piece  bushing,  P/N  67026-12  (or  FAA- 
approved  equivaleni  part  numlwr). 
Accomplish  these  installations  in  accordance 
with  the  instructions  contained  in  the 
Landing  Gear  section  of  the  applicable 
maintenance  manual;  or 

(2)  Ream  the  existing  two-piece  bushings  to 
an  inside  diameter  of  .624-inch  to  .62S-inch, 


chamfer  the  head  side  of  the  bushing  to 
acconunodate  the  radius  in  the  shank  of  the 
main  gear  sidebrace  stud,  and  install  the  5/ 
8-inch  stud.  P/N  78717-02  (or  FAA-approved 
equivalent  part  number).  No  repetitive 
inspections  will  be  required  by  this  AD  when 
this  action  is  accomplished  on  both  the  left 
and  right  bracket  assemblies.  If  the  Inishings 
cannot  be  reamed  while  installed  in  the 
bracket  (i.e.,  the  bushings  are  loose),  then 
install  a  main  gear  sidebrace  bracket 
assembly.  P/N  95643-06  (or  FAA-approved 
equivalent  part  number).  P/N  95643-07  (or 
FAA-approved  equivalent  part  number).  P/N 
95643-08  (or  FAA-approved  equivalent  part 
number),  or  P/N  95643-09  (or  FAA-approved 
equivalent  part  number),  as  applicable. 
Models  PA-28R-180  and  PA-28R-200  with 
serial  numbers  as  specified  in  the  Appendix 
to  this  AD  may  be  equipped  with  a  bracket 
casting  identified  with  casting  numtier 
67073-2  or  67073-3  and  may  require  the 
following  modification  to  P/N  78717-02  (or 
FAA-approved  equivalent  part  number)  for 
proper  installation: 
(i)  Reduce  the  length  of  the  stud  to  1.688 

*  0.15  inches: 

(ii<  Add  additional  rolled  threads  to  1.125 

*  .015  inches  horn  the  flange.  Note  that  the 
stud  is  heat  treated  to  180  to  200  ksi;  and 


(iii)  Drill  an  additional  roll  pin  hole  90 
degrees  to  the  existing  hole,  and 
approximately  1.480  inches  from  the  flange. 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AO 
can  be  accomplished. 

(e)  An  alternative  method  of  compliance  or 
adjustment  of  the  initial  or  repetitive 
compliance  times  that  provides  an  equivalent 
level  of  safety  may  be  approved  by  the 
Manager,  Atlanta  Aircran  Certification  Office 
(AGO),  One  Crown  Center.  1895  Phoenix 
Boulevard,  suite  450,  Atlanta,  Georgia  30349. 

(1)  The  request  shall  be  forwarded  through 
an  appropriate  FAA  Maintenance  Inspector, 
who  may  add  comments  and  then  send  it  to 
the  Manager.  Atlanta  AGO. 

(2)  Alternative  methods  of  compliance 
approved  in  accordance  with  AD  97-01-01, 
Amendment  39-9872  (revised  by  this  action), 
or  AD  95-20-07,  Amendment  3&-9386 
(superseded  by  AD  97-01-01),  are 
considered  approved  as  alternative  methods 
of  compliance  with  this  AD. 

NOTE  •:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  AtlanU  AGO. 
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(f)  Information  related  to  this  AD  may  be 
inspected  at  the  FAA.  Central  Region,  Office 
of  the  Regional  Counsel,  Rocnn  1558. 601  E. 
12th  Street,  Kansas  City,  Missouri. 

(g)  This  amendment  revises  AO  97-01-01, 
Amendment  39-9872,  which  superseded  AD 
95-20-07,  Amendment  39-9386. 

(h)  This  amendment  becomes  effective  on 
December  8, 1998. 

Appendix  to  AO  ST-Ol-Ol  Rl;  Amendment 
No.  31»-10a64;  Docket  No.  M-(X-0»-AD 
Infennation  to  Detennine  Main  Gear 
Sidebrace  Stud  Asaembly  Part  Number  (P/N) 

—The  P/N  95643-00/-01/-02/-03  bracket 
assembly  contains  the  H^ia-inch  diameter 
main  gear  sidebrace  stud,  P/N  95299-00/- 
02,  and  a  two-piece  bushing,  P/N  67026- 
6. 

—The  P/N  95643-06/-07/-08/-09  ticket 
assembly  contains  the  ^b-inch  diameter 
main  gear  sidebrace  stud,  P/N  78717-02, 
and  a  one-piece  bushing,  P/N  67026-12. 

— Both  the  one-piece  and  the  two-piece 
bushing  have  a  visible  {>ortion  of  the 
bushing  flange,  i.e.,  bushing  shoulder. 

— ^Whether  a  one-piece  or  two-piece  bushing 
is  installed  may  be  determined  by 
measuring  the  outside  diameter  of  the 
bushing  flange  with  a  micrometer  (jaws  of 
the  caliper  must  be  %2-inch  or  less).  The 
two-piece  bushing  will  have  an  outside 
diameter  of  1.00  inch  and  the  one-piece 
bushing  will  have  an  outside  diameter  of 
1.128  to  1.130  inches.  This  measurement  is 
not  valid  for  the  CoUpWing  airplanes: 


Model 

Serial  numbers 

PA- 

28R-30004  througti  2S-31270. 

28R- 

180. 

PA- 

28R-35001    ttvough    28f)-35820, 

28R- 

and  28R-71 35001  through  28R- 

200. 

7135062. 

The  main  gear  sidebrace  studs  on  these 
airplanes  will  require  removal  to  determine 
the  P/N  installed. 

— The  one-piece  bushing  contains  a  visible 
chamfer  in  the  center  of  the  bushing,  and 
the  chamfisr  in  the  two-piece  bushing  is  not 
visible  when  the  stud  is  installed. 

-At  P/N  95643-00/-01/-02/-O3  bracket 
assembly  is  installed  or  the  above 
information  caimot  be  utilized,  the  main 
gear  sidebrace  stud  will  need  to  be 
removed  from  the  bracket  to  detennine  the 
shank  diameter  and  main  gear  sidebrace 
stud  P/N. 

—P/N  95299-00  and  P/N  95299-02  main 
gear  sidebrace  studs  are  %e-inch  in 
diameter. 

— P/N  78717-00  main  gear  sidebrace  studs 
are  ^inch  in  diameter. 

—P/N  95643-00/-01/-02/-03  bracket 
assembly  may  have  been  modified  to 
accommodate  the  ^b-inch  diameter  main- 
gear  sidebrace  stud,  P/N  78717-02. 

— ^The  embossed  number  of  95363  on  the 
bracket  forging  is  not  the  bracket  assembly 
P/N. 

— The  bracket  assemblies  identified  with 
casting  number  67073-2  or  67073-3 
contain  a  "Ae-inch  diameter  main  gear 


sidebrace  stud,  P/N  67543,  and  two-piece 
bushing.  P/N  67026-2  and  67026-3. 

— Model  PA-28R-180  airplanes,  serial 
numbers  28R-30004  through  28R-31270; 
and  Model  PA-28R-2(M  airplanes,  serial 
numbers  28R-35001  through  28R-3S820 
and  28R-713S001  through  28R-7135062, 
are  equipped  from  the  foctory  with  bracket 
assemblies  identified  with  casting  number 
67073-2  and  67073-3. 

— P/N  67543  main  gear  sidebrace  studs  are 
%^e-inch  in  diameter. 
Issued  in  Kansas  Qty,  Missouri,  on 

October  22, 1998. 

Michael  Gallaghv. 

Manager,  Small  Airplane  Directamte,  Aircraft 

Certification  Service. 

(FR  Doc.  98-29003  Filed  10-28-98;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  95 

[Dochat  No.  29371;  Amdt  Na  41^ 

IFR  Altitudes:  Miscellaneous 
Amendments 

AQENCY:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  adopts 
miscellaneous  amendments  to  the 
required  WR  (instnunent  flight  rules) 
altitudes  and  changeover  points  for 
certain  Federal  airways,  jeA  routes,  or 
direct  routes  for  whidi  a  minimum  or 
maximum  en  route  authorized  IFR 
altitude  is  prescribed.  This  regulatory 
action  is  needed  because  of  changes 
occurring  in  the  National  Airspace 
System.  These  changes  are  designed  to 
provide  for  the  safe  and  efficient  use  of 
the  navigable  airspace  under  instnunent 
conditions  in  the  affected  areas. 
EFFECTIVE  DATE:  0901  UTC.  December  3. 
1998. 

FOR  FURTHER  MFORMATION  CONTACT: 
Donald  P.  Pate.  Flight  Procedure 
Standards  Branch  (AMCAFS-420). 
Flight  Technologies  and  Programs 
Division,  Flight  Standards  Service. 
Federal  Aviation  Administration,  Mike 
Monroney  Aeronautical  Center,  6500 
South  MacArthur  Blvd..  CHdahoma  City. 
OK.  73169  (Mail  Address:  P.O.  Box 
25082  Oldahoma  Qty.  OK.  73125) 
telephone:  (405)  954-4164. 
SUPPI^MBfTARY  INFORMATION:  This 
amendment  to  part  95  of  the  Federal 
Aviation  Regulaticms  (14  CFR  part  95) 
amends,  suspends,  or  revokes  IFR 
altitudes  governing  the  operation  of  all 
aircraft  in  flight  over  a  specified  route 
or  any  portion  of  that  route,  as  well  as 
the  changeover  points  (OOPs)  for 


Federal  airways,  jet  routes,  or  direct 
routes  as  prescribed  in  part  95. 

The  Rule 

The  specified  IFR  altitudes,  when 
used  in  coniunction  with  the  prescribed 
changeover  points  for  those  routes, 
ensure  navigation  aid  coverage  that  is 
adequate  for  safe  flight  operations  and 
free  of  frequency  interference.  The 
reasons  and  drciunstances  that  create 
the  need  for  this  amendment  involve 
matters  of  flight  safety  and  operational 
efficiency  in  the  National  Airspace 
System,  are  related  to  published 
aeronautical  charts  that  are  essential  to 
the  user,  and  provide  for  the  safe  and 
efficient  use  of  the  navigable  airspace. 
In  addition,  those  various  reasons  or 
circumstances  require  malring  this 
amendment  eCbctive  before  the  next 
scheduled  charting  and  publication  date 
of  the  flight  infnmatimi  to  assure  its 
timely  availability  to  the  user.  The 
effective  date  of  this  amendment  reflects 
those  considerations.  In  view  of  the 
close  and  immediate  relationship 
between  these  r^ulatory  changes  and  a 
safety  in  air  commerce,  I  find  that  notice 
and  public  procedtue  before  adopting 
this  amendment  are  impracticable  and 
contrary  to  the  pubUc  procedure  before 
adopting  this  amendment  are 
impracticable  and  contrary  to  the  public 
interest  and  that  good  cause  exists  for 
mAlring  the  amendment  effective  in  less 
than  30  days.  The  FAA  has  determined 
that  this  re^tilation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current 

It,  therefore — (1)  is  not  a  "significant 
regulatory  action"  imder  Executive 
Onler  12866;  (2)  is  not  a  "signifidant 
rule"  under  DOT  Regulatory  Policies 
and  Procediuvs  (44  FR  11034;  Frimiary 
26, 1979);  and  (3)  does  not  warrant 
preparation  of  a  regulatory  evaluation  as 
the  anticipated  impact  is  so  minimal. 
For  the  same  reason,  the  FAA  certifies 
that  this  amendment  mil  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
tmder  the  criteria  of  the  Regxdatory 
Flexibility  Act. 

List  afSabiects  in  14  Cn  Part  95 

Airspace,  Navigation  (air). 

Issued  in  Wasliington,  D.C  on  October  22, 
1998. 

RidurdCGardeii. 
Acting  Director.  Flight  Standards  Service. 


Adoplian  of  the . 

Accordingly,  piusuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  part  95  of  the  Fedwal 
Aviation  Regulations  (14  CFR  part  95)  is 
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amended  as  follows  effective  at  0901 
UTC. 

1.  The  authority  citation  for  part  95 
continues  to  read  as  follows: 


AudMiritT:  49  U.S.C.  106(g).  40103.  40106. 
40113.  40114.  40120,  44502.  44514,  44719. 
44721. 


2.  Part  95  is  amended  to  read 
follows: 


as 


PART  95-{AMENDED] 

Revisions  To  Minimum  Enroute  IFR  Altitudes  and  Changeover  Points 

(Amendment  412  Effective  Date.  December  3. 199^ 


From 


To 


|96l1001  DIRECT  ROUTES— U.S. 
f  9&104  AMBER  FEDERAL  AIRWAY  4 18  AMENDED  TO  READ  M  PART 


EVANSVILLE.  AK  NDB 
•8300— MOCA 


ANAKTUVUK  PASS,  AK  NDB 


18  AMENDED  TO  DELETE 


UMIAT,  AK  NDB 


PUT  RIVER,  AK  NOB 


196.106  AMBER  FEDERAL  AIRWAY  6 18  DELETED 


CHANDALAR  LAKE,  AK  NDB 
UMIAT.  AK  NDB  


UMIAT.  AK  NOB 

BROWERVILLE,  AK  NDB 


196.1001  DIRECT  ROUTES— UA  18  AMENDED  TO  READ  IN  PART 


PHIPS,  FL  FIX 

DCT  VIA  1500  FLOOR.  PFN  VORTAC  R-284. 

*1500-MOCA 

MAA-17S00 


DESTN.  FL  FIX 


196.6002  VOR  FEDERAL  AIRWAY  2  18  AMENDED  TO  READ  IN  PART 


BUFFALO,  NY  VOfl/DME  .... 

*2400-MOCA 
ROCHESTER,  NY  VORTAC 
LORTH.  NY  FIX  

•1800— MOCA 
MAGEN.  NY  FIX _ 

•3000-MRA 

"1900-*4OCA 
KONGO.  NY  FIX 

•3000— MRA 

••1900— MOCA 

WIFFY.  NY  FIX 

SYRACUSE,  NY  VORTAC  ... 

STODA,  NY  FIX 

VASTS,  NY  FIX  

UTK>,  NY  VORTAC 


ROCHESTER.  NY  VORTAC 


LORTH.  NY  FIX  ... 
MAGEN.  NY  FIX  „ 

•KONDO.NYFIX 
•WIFFY.  NY  F0<  .. 


SYRACUSE.  NY  VORTAC  .. 

STOOA.  NY  FIX  

VASTS,  NY  FIX  „ 

UTCA,  NY  VORTAC „.., 

MARIA.  NY  FIX  „.. 


I9&6006  VOR  FEDERAL  AIRWAY  6  18  AMENDED  TO  READ  IN  PART 


•NILES.  IL  FIX  

•3500-MRA 
••2000— MOCA 

CHETT,  Ml  FIX  

•2400-MOCA 


CHETT.  Ml  FIX 


GIPPER.  Ml  VORTAC 


196.6010  VOR  FEDERAL  AIRWAY  10 18  AMENDED  TO  READ  IN  PART 


•NILES,  IL  FIX  

•3500— MRA 
••2000-MOCA 

CHETT.  Ml  FIX  

•2400-MOCA 


CHETT.  Ml  FIX 


GIPPER.  Ml  VORTAC 


f  96.6017  VOR  FEDERAL  AIRWAY  17 18  AMENDED  TO  READ  IN  PART 


SAN  ANTONIO.  TX  VORTAC 

•3000-MOCA 
CENTEX.  TX  VORTAC  


CENTEX.  TX  VORTAC 
WACO.  TX  VORTAC  .... 


f  96.6016  VOR  FEDERAL  AIRWAY  16  18  AMENDED  TO  READ  IN  PART 


GUTHRIE.  TX  VORTAC I  BEKLE.  TX  FIX 


MEA 


•10000 


3000 


10000 
3000 


•3000 


•6000 

2500 
•3500 

••2400 


•2400 


2400 
2400 
3000 

3400 
3500 


"3500 
•3000 


••3500 
•3000 


•3500 
3500 


•6000 
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From 

To 

MEA 

•3300-MOCA 
BEKLE  TX  RX    „ 

MILLSAP.  TX  VORTAC  . 

'8000 

•3500-MOCA 

{95.6020  VOR  FEDERAL  AIRWAY  20  IS  AMENDED  TO  READ  IN  PART 


GLOSS.  GARX  .... 
^2200— MOCA 


MADDI.  GA  F0( 


•3000 


105.6035  VOR  FEDERAL  AIRWAY  35 18  AMENDED  TO  READ  IN  PART 


GLOSS.  GARX  .... 
"2200— MOCA 


MADOI.  GA  FIX 


•3000 


195.6066  VOR  FEDERAL  AIRWAY  66  IS  AMENDED  TO  READ  IN  PART 


GLOSS.  GA  FIX  .... 
•2200— MOCA 


MADDI.GA  FIX 


•3000 


{95.6067  VOR  FEDERAL  AIRWAY  67 18  AMENDED  TO  READ  IN  PART 


WATERLOO,  lA  VORTAC 
FOYDE.  lA  FIX  


FOYDE.  lA  FIX  ....„ 

ROCHESTER.  MN  VOR/DME 


3000 

3500 


{95J076  VOR  FEDERAL  AIRWAY  78 18  AMENDED  TO  READ  IN  PART 


LLANO.TX  VORTAC  .... 
CENTEX.  TX  VORTAC 
MOUZE.  TX  FIX  


CENTEX.  TX  VORTAC  .... 

MOUZE.  TX  RX  

INDUSTRY.  TX  VORTAC 


3200 
2200 
2100 


{95.6123  VOR  FEDERAL  AIRWAY  123  IS  AMENDED  TO  READ  M  PART 


CARMEL.  NY  VOR/DME 

•4500— MRA 
WKaAN.  NY  FIX  .._ 


•WKaAN.  NY  FIX  

ALBANY.  NY  VORTAC 


3000 
3000 


{95.6157  VOR  FEDERAL  AIRWAY  157  18  AMENDED  TO  READ  M  PART 


KINGSTON.  NY  VOR/DME 

•4500— MRA 
WIGAN.  NY  FIX 


•WKaAN.  NY  FIX  

ALBANY.  NY  VORTAC 


3000 
3000 


{96.6193  VOR  FEDERAL  AIRWAY  193  18  AMENDED  TO  READ  M  PART 


CLOCK,  Ml  FIX 


WHITE  CLOUD.  Ml  VORTAC 


2800 


{96.6196  VOR  FEDERAL  AIRWAY  196  18  AMENDED  TO  READ  M  PART 


BECKS.  NY  FIX 


SMAIR.  NY  RX 


5000 


{96.6196  VOR  FEDERAL  AIRWAY  196  18  AMENDED  TO  READ  M  PART 


SAN  ANTONIO.  TX  VORTAC 
CRESTVIEW,  FL  VORTAC  .... 

DEFUN,  FL  FIX  — 

•1600— MOCA 
CHEWS.  FL  RX  


SEEDS.  TX  FIX  . 
DEFUN.  FL  RX  . 
CHEWS.  FL  FIX 


MARIANNA.  FL  VORTAC 


2700 
2000 
•3000 

2000 


{95.6212  VOR  FEDERAL  AIRWAY  212  IS  AMENDED  TO  READ  M  PART 


SAN  ANTONK).  TX  VORTAC 


SEEDS.  TXRX 


2700 


{9&6216  VOR  FEDERAL  AIRWAY  216 18  AMENDED  TO  READ  M  PART 


MANKATO.  KS  VORTAC 


PAWNEE  OTY.  NE  VORTAC 


3600 


{96.6222  VOR  FEDERAL  AIRWAY  222  IS  AMENDED  TO  READ  M  PART 


STONEWALL,  TX  VORTAC I  MARCS.  TX  FIX 


•4500 
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From 


To 


MEA 


•3400-*(HX:A 


196.6250  VOR  FEDERAL  AIRWAY  2S«  IS  AMENDED  TO  READ  IN  PART 


BARRETTS  MOUNTAIN.  NC  VOR/DME 

•GOWBE.  NC  FIX 

'6000— MCA  GOWBE  FIX.  N  BND 


GOWBE.  NC  FIX 

HOLSTON  MOUNTAIN.  TN  VORTAC 


5000 

7500 


166.6286  VOR  FEDERAL  AIRWAY  286  IS  AMENDED  TO  READ  IN  PART 


CLOCK.  Ml  FIX WHITE  CLOUD.  Ml  VORTAC 


2800 


196.6289  VOR  FEDERAL  AIRWAY  289  18  AMENDED  TO  READ  IN  PART 


TEXARKANA.  AR  VORTAC 

'4500— MRA 

••1700— MOCA 
PROVO.  AR  FIX  

•3400— MOCA 
UMPIR.  AIR  FIX  

•3800— MOCA 
BATEZ.  AR  FIX  

•3600— MOCA 


•PROVO,  AR  FIX  

UMPIR.  AR  FIX  

BATEZ.  AR  FIX  

FORT  SMITH.  AR  VORTAC 


"2200 

•3900 
•4300 
•4100 


196.6292  VOR  FEDERAL  AIRWAY  292  IS  AMENDED  TO  READ  IN  PART 

SAGES.  NY  FIX „„. 

• — • 

•WIGAN.  NY  FIX  .„ _ 

BARNES.  MA  VORTAC  

••10000 

•4S00-MRA 
••5200-MOCA 
WIGAN.  NY  FIX 

•10000 

•5200-MOCA 

196.6306  VOR  FEDERAL  AIRWAY  306  18  AMENDED  TO  READ  IN  PART 


JUNCTION.  TX  VORTAC 

AMUSE.  TX  FIX 

CENTEX.  TX  VORTAC  


AMUSE.  TX  FIX  

CENTEX.  TX  VORTAC  

NAVASOTA.  TX  VORTAC 


3600 
3100 
2300 


196.6464  VOR  FEDERAL  AIRWAY  464  IS  AMENDED  TO  READ  IN  PART 

GLOSS.  GA  FIX  

MADDI.  GA  FIX  _ 

'3000 

•2200-MOCA 

196.6486  VOR  FEDERAL  AIRWAY  486  IS  AMENDED  TO  READ  IN  PART 


HENCE.  CA  FIX 


SAN  X>SE,  CA  VOR^ME 


4600 


196.6490  VOR  FEDERAL  AIRWAY  292  IS  AMENDED  TO  READ  M  PART 


UTICA.  NY  VORTAC _..., 

•6000-MRA 

••3300-MOCA 
GALWA,  NY  FIX  

•3300-MOCA 
CAMBRIDGE.  NY  VORA)ME  

•5300-MOCA 

STRUM.  NH  FIX  

DUBIN.  NH  FIX 

LURCH.  NH  FIX  

•400O-MCA  MUGGY  FIX.  W  BND 
MUGGY.  NH  FIX  


•GALWA.  NY  FIX 


CAMBRIDGE.  NY  VOR/DME 
STRUM.  NH  FIX 


DUBIN.  NH  FIX  

LURCH.  NH  FIX  

•MUGGY,  NH  FIX 


MANCHESTER.  NH  VOR/DME 


•4000 

•4000 

•6000 

5000 
4000 

4000 

3000 


196.6621  VOR  FEDERAL  AIRWAY  821  IS  AMENDED  TO  READ  IN  PART 


•TERES,  FL  FIX  

•7000-MCA  TERES  FIX.  E  BND 
•1300-MOCA 


CRESS.  FL  FIX 


•4000 


f  96J660  VOR  FEDERAL  AIRWAY  960 18  AMENDED  TO  READ  IN  PART 


SAN  ANTONIO.  TX  VORTAC - I  PINCH.  TX  FIX 


H" 


3100 


Federal  Register /Vol.  63,  No.  209 /Thursday,  October  29.  1998 /Rules  and  Regulations        57903 


REVISIONS  To  Minimum  Enroute  IFR  Altitudes  and  Changeover  Points— Continued 

(Amendment  412  Effective  Date,  December  3.  199^ 


From 

To 

MEA 

PINCH  TX  FIX  "...; ?.... 

CENTEX,  TX  VORTAC  ...„ 

3000 

195.6566  VOR  FEDERAL  AIRWAY  556  IS  AMENDED  TO  READ  M  PART 


STONEWALL.  TX  VORTAC 

•3400-MOCA 
MARCS.  TX  FIX  

•190O-MOCA 


MARCS.  TX  FIX 
SEEDS.  TX  FIX  . 


§95.6568  VOR  FEDERAL  AIRWAY  558  IS  AMENDED  TO  READ  IN  PART 


LLANO,  TX  VORTAC  ... 

SLIMM,  TX  FIX  

CENTEX,  TX  VORTAC 
MOUZE,  TX  FIX  


SLIMM,  TX  FIX 

CENTEX,  TX  VORTAC  ..„ 

MOUZE,  TX  FIX  

INDUSTRY,  TX  VORTAC 


{95.6566  VOR  FEDERAL  AIRWAY  565  IS  AMENDED  TO  READ  M  PART 


LLANO,  TX  VORTAC  ... 

AMUSE,  TX  FIX 

CENTEX,  TX  VORTAC 


AMUSE,  TX  FIX  

CENTEX,  TX  VORTAC  

COLLEGE  STATION,  TX  VORTAC 


{95.6568  VOR  FEDERAL  AIRWAY  568  IS  AMENDED  TO  READ  IN  PART 


STONEWALL,  TX  VORTAC 


LLANO,  TX  VORTAC 


§95.6574  VOR  FEDERAL  AIRWAY  574  IS  AMENDED  TO  READ  M  PART 


CENTEX, TX  VORTAC 
MOUZE,  TX  FIX  


MOUZE,  TX  FIX  

NAVASOTA,  TX  VORTAC 


§95.6683  VOR  FEDERAL  AIRWAY  583  18  AMENDED  TO  READ  IN  PART 


§95.7025  JET  ROUTE  NO.  25  IS  AMENDED  TO  READ  IN  PART 


SAN  ANTONIO.  TX  VORTAC 
CENTEX,  TX  VORTAC  


CENTEX,  TX  VORTAC 
WACO,  TX  VORTAC  ... 


18000 
18000 


§95.7086  JET  ROUTE  NO.  86  IS  AMENDED  TO  READ  IN  PART 


JUhiCTION,  TX  VORTAC 


From 


HUMBLE,  TX  VORTAC 


To 


18000 


•4500 
•7500 


3100 
4100 
2200 
2100 


3300 

3100 
2200 


3700 


2200 
2100 


CENTEX  TX  VORTAC    „ - 

TOAMY,  TX  FIX  

2200 

TOAMY.  TX  FIX 

COLLEGE  STATION,  TX  VORTAC ~ 

2200 

From 

To 

MEA 

MAA 

§96.7021  JET  ROUTE  NO.  21  18  AMENDED  TO  READ  IN  PART 

SAN  AfifrONIO,  TX  VORTAC .....—. 

CENTfcX,  TX  VORTAC  ~. . 

CENl 
WAa 

"EX  TX  VORTAC 

18000 
18000 

45000 

D  TX  VORTAC        

45000 

45000 
45000 


45000 


Changeover  poirCs 


Distarx« 


From 


§95.8003  VOR  FEDERAL  AIRWAYS  CHANGEOVER  POINTS 
V-610  IS  AMENDED  TO  READ  IN  PART  AIRWAY  SEGMENT 


EMMONAK.  AK  VOR/DME 


ANVIK.  AK  NDBADME 


EMMO- 
NAK. 
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|FR  Doc.  98-28837  Filed  10-28-98;  8:45  am) 
MUJNO  COM  4t1»-1»-M 

DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Admlnlatration 

Fadarai  Higiiway  Adminiatralion 
23  CFR  Part  1240 

[DodWt  No.  NHTSA-«e-4494] 
RIN  2127-AH38 

Safety  Ineantlva  Oranta  for  Uaa  of  Seat 
Balta— Aliocatlona  Baaed  on  State 
Saat  Batt  Uaa  Rataa 

AOENCV:  National  Highway  Traffic 

Safety  Adroinistration  (NHTSA)  and 

Federal  Highway  Administration 

(FHWA).  DOT. 

ACTION:  Interim  final  rule;  request  for 

comments. 

summary:  This  interim  final  nile 
establishes  procedures  for  determining 
allocations  of  funds  under  a  new 
Federal  grant  program.  Section  157  of 
title  23,  United  States  Code,  directs  the 
Secretary  of  Transportation  to  allocate 
funds  to  States  whose  seat  belt  use  rates 
meet  certain  requirements.  Allocations 
are  to  be  based  on  savings  in  medical 
costs  to  the  Federal  Government  due  to 
seat  belt  use  rates  that  meet  the 
requirements.  In  order  to  allocate  the 
funds,  the  Secretary  must  determine 
which  States  have  seat  belt  use  rates 
that  meet  the  requirements  and  the 
amount  of  medical  savings  to  the 
Federal  Government  attributable  to  each 
such  State's  seat  belt  use  rate.  This 
dociunent  sets  forth  the  requirements 
that  govern  allocations  of  funds  under 
this  program. 

DATES:  This  interim  final  rule  is 
effiective  on  October  29,  1998. 
Comments  concerning  this  document 
are  due  no  later  than  January  29. 1999. 
ADDRESSES:  Comments  should  refer  to 
the  docket  number  set  forth  above  and 
be  submitted  in  writing  to:  Docket 
Management,  Room  FL-401,  National 
Highway  Traffic  Safety  Administration, 
Nassif  Building.  400  Seventh  Street, 
SW.  Washington.  DC  20590.  (Docket 
hours  are  Monday-Friday,  9  a.m.  to  5 
p.m.,  excluding  Federal  holidays.) 
FOR  FURTHER  INFORMATION  CONTACT:  The 
following  persons  at  the  U.S. 
Department  of  Transportation,  400 
Seventh  Street.  SW.  Washington.  DC 
20590— bi  NHTSA:  Joan  Catherine 
Tetrault.  State  and  Community  Services, 
NSC-01.  (202)  366-2121:  John 
Donaldson,  OfTice  of  the  Chief  Counsel, 


NCC-30,  (202)  366-1834.  In  FHWA: 
Byron  E.  Dover,  Office  of  Highway 
Safety,  HHS-10.  (202)  366-2161; 
Raymond  W.  Cuprill.  Office  of  the  Chief 
Counsel,  HCC-20.  (202)  366-0834. 
SUPPLEMENTARY  INFORMATION: 

A.  Background 

Section  1403  of  the  recently  enacted 
Transportation  Equity  Act  for  the  21st 
Century  (Pub.  L.  105-178)  added  a  new 
Section  157  to  title  23  of  the  United 
States  Code  (replacing  a  predecessor 
Section  157).  The  new  section  (hereafter 
Section  157)  authorizes  a  State  seat  belt 
incentive  grant  program  covering  FYs 
1999  through  2003.  Under  this  program, 
the  Secretary  of  Transportation  is 
directed  to  allocate  funds  each  fiscal 
year  to  States  that  achieve  a  seat  belt  use 
rate  that  exceeds,  for  the  past  two  years, 
the  national  average  seat  belt  use  rate, 
or  that  exceeds  the  highest  seat  belt  use 
rate  achieved  by  the  State  in  certain 
designated  previous  years.  The  allocated 
funds  are  to  reflect  the  amount  of 
savings  in  medical  costs  to  the  Federal 
Government,  based  on  the  seat  belt  use 
rates.  States  may  use  these  allocated 
funds  for  any  projects  eUgible  for 
assistance  under  title  23,  United  States 
Code.  (Section  157  provides  for  the 
further  distribution  of  funds,  if  any 
funds  remain  imallocated  after  the 
required  allocations  related  to  seat  beh 
use  rates  are  made,  but  today's  action 
does  not  address  those  provisions.) 

Today's  interim  final  rule  sets  forth 
the  requirements  and  procedures  that 
will  apply  to  the  allocation  of  funds 
based  on  seat  belt  use  rates.  The 
Secretary's  authority  to  administer  the 
program  has  been  delegated  to  NHTSA 
and  FHWA.  Consequently,  this  interim 
final  rule  is  being  issued  jointly  by  the 
two  agencies  (hereafter,  the  agencies). 

B.  General 

Section  157  requires  the  Secretary  to 
allocate  funds,  starting  in  FY  1999.  to 
States  that  achieve  certain  seat  belt  use 
rates.  A  State  can  satisfy  the 
requirement  by  meeting  one  of  two 
conditions:  First,  if  the  State's  seat  belt 
use  rate  in  each  of  the  preceding  two 
calendar  years  exceeded  the  national 
average  seat  belt  use  rate  for  those  years; 
and  second,  if  the  State's  seat  belt  use 
rate  in  the  previous  calendar  year 
exceeded  its  "base  seat  belt  use  rate." 
The  base  seat  belt  use  rate  is  defined  as 
the  State's  highest  seat  belt  use  rate  for 
any  calendar  year  during  the  period  of 
1996  through  the  calendar  year 
preceding  the  previous  calendar  year. 
(For  example,  for  allocations  made  in 
FY  2000  (on  or  about  October  1, 1999), 
the  base  seat  belt  use  rate  would  be  the 
State's  highest  seat  belt  use  rate  during 


the  period  from  calendar  year  1996 
through  calendar  year  1997.)  Section 
157  further  provides  that  a  State  may 
receive  an  allocation  under  the  second 
condition  only  if  it  fails  to  meet  the  first 
condition.  Hence,  if  a  State  meets  both 
conditions,  it  may  not  receive  an 
allocation  under  both  conditions,  and  it 
may  not  receive  an  allocation  under  the 
second  condition.  It  must  receive  an 
allocation  under  the  first  condition. 

A  State  that  meets  the  first  condition 
described  above  is  to  receive  an 
allocation  of  funds  that  reflects  the 
"savings  to  the  Federal  Government" 
due  to  the  amount  by  which  the  State 
seat  belt  use  rate  for  the  previous 
calendar  year  exceeds  the  national 
average  seat  belt  use  rate  for  that  year. 
A  State  that  meets  the  second  condition 
(and  not  the  first  condition)  is  to  receive 
an  allocation  that  reflects  the  "savings 
to  the  Federal  Government"  due  to  the 
amount  by  which  the  State  seat  belt  use 
for  the  previous  calendar  year  exceeds 
the  State's  base  seat  belt  use  rate. 
Section  157  defines  "savings  to  the 
Federal  Government"  as  "the  amount  of 
Federal  budget  savings  relating  to 
Federal  medical  costs  (including  savings 
under  the  medicare  and  medicaid 
programs  under  titles  XVIII  and  XIX  of 
the  Social  Security  Act  (42  U.S.C.  1395 
et  seq.)),  as  determined  by  the 
Secrelary." 

In  order  to  determine  whether  a  State 
is  eligible  for  an  allocation  of  funds 
during  each  fiscal  year,  based  on  the 
above-described  requirements,  NHTSA 
must  obtain  and  evaluate  State  seat  belt 
use  rate  information  from  two 
contiguous  calendar  years.  Specifically, 
to  m^e  the  determinations  necessary  to 
allocate  fundsin  FY  1999,  Section  157 
requires  the  use  of  seat  belt  use  rate 
information  submitted  by  the  States  for 
calendar  years  1996  and  1997.  Section 
157  provides  that  this  information  is  to 
be  weighted  by  the  Secretary  to  ensure 
national  consistency  in  methods  of 
measurement.  The  determinations 
necessary  to  allocate  funds  in  FY  2000 
and  thereafter  require  the  use  of  seat 
belt  use  rate  information  for  calendar 
year  1998  and  beyond,  and  are  subject 
to  different  requirements.  (For  FY  2000 
allocations  only,  calendar  year  1997  seat 
belt  use  rate  information  is  still 
required,  along  with  the  calendar  year 
1998  information,  and  the  1997 
information  is  subject  to  the  above- 
described  weighting  procedure.) 
Specifically,  beginning  in  calendar  year 
1998,  Section  157  requires  States  to 
measure  seat  belt  use  rates  following 
criteria  established  by  the  Secretary,  to 
ensure  that  the  measurements  are 
"accurate  and  representative."  In 
accordance  with  this  latter  mandate. 
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NHTSA  recently  published  the  Uniform 
Criteria  for  State  Observational  Surveys 
of  Seat  Beh  Use  (hereafter.  Uniform 
Criteria),  an  interim  final  rule 
estabUshing  the  criteria  to  be  followed 
by  States  in  measuring  seat  belt  use 
rates  for  calendar  year  1998  and  beyond 
(23  CFR  Part  1340.  63  FR  46389, 
September  1, 1998). 

For  all  calendar  years  during  which 
State  seat  belt  use  rates  must  be 
measured,  NHTSA  must  calculate  the 
national  average  seat  belt  use  rate,  to  use 
in  ehgibiUty  and  allocation 
determinations.  Additionally,  for  each 
State  determined  to  be  eligible  for  an 
allocation  (either  based  on  a  seat  belt 
use  rate  that  exceeds  the  national 
average  seat  belt  use  rate  or  one  that 
exceeds  the  State's  own  base  seat  belt 
use  rate),  NHTSA  must  calculate  the 
amount  of  medical  savings  to  the 
Federal  Government  due  to  the  State's 
higher  seat  belt  use  rate,  to  determine 
the  amount  of  the  allocation.  These 
necessary  steps,  along  with  the 
information  needed  to  accomplish  them, 
are  identified  and  explained  in  today's 
interim  final  rule. 

C  Highlighted  Provisions 

1.  Identification  of  Eligible  States 

Consistent  with  Section  157,  the 
interim  final  rule  provides  that  a  State 
will  receive  an  allocation  of  funds  on  or 
about  October  1, 1998  and  each  October 
1  thereafter  if  its  seat  beh  use  rate  either 
exceeds  the  national  average  seat  belt 
use  rate  for  the  previous  two  calendar 
years  or  exceeds  the  State's  base  seat 
belt  use  rate.  The  interim  final  rule  also 
provides  that  the  State  may  not  receive 
an  allocation  under  both  of  these 
criteria.  If  the  State  meets  the  first 
criterion,  its  allocation  will  be  based  on 
that  criterion,  irrespective  of  whether 
the  State  also  meets  the  second 
criterion.  TTiese  eUgibihty  requirements 
mirror  the  requirements  of  the  statute. 
When  NHTSA  makes  eligibiUty 
detenninations  under  the  regulation,  it 
will  use  seat  belt  use  rate  data  rotmded 
to  the  nearest  tenth  of  one  percent. 

The  interim  final  rule  applies 
different  procedures  to  the 
identification  of  eligible  States  for 
allocations  in  FY  1999  (i.e.,  on  or  about 
October  1. 1998)  and  in  FY  2000  and 
beyond  (i.e.,  on  or  about  October  1. 1999 
and  each  October  1  thereafter).  For  fiscal 
year  1999,  a  state  will  receive  an 
allocation  if  it  meets  one  of  the  two 
previously  discussed  conditions,  on  the 
basis  of  calendar  year  1996  and  1997 
seat  belt  use  rate  information.  The  use 
and  adjustment  of  that  information  is 
governed  by  other  provisions  in  the 
rule.  (See  Determination  of  State  Seat 


Belt  Use  Rate  for  Calendar  Years  1996 
and  1997,  below,  for  a  discussion  of 
those  provisions.)  Since  data  for  these 
two  years  predates  the  enactment  of 
Section  157,  NHTSA  is  affording  wide 
latitude  to  the  States,  and  will  make 
adjustments  to  the  data  or  substitutions, 
as  necessary,  as  discussed  in  greater 
detail  below. 

For  seat  belt  use  rate  information  for 
calendar  year  1998  and  beyond,  which 
affects  allocations  beginning  in  FY  2000. 
Congress  has  directed  that  the 
information  be  provided  by  the  States  in 
accordance  with  criteria  established  by 
the  Secretary  (the  previously  discussed 
Uniform  Criteria).  Consequently,  for  a 
State  to  be  considered  for  an  allocation 
in  FY  2000  and  beyond,  with  one 
exception,  the  interim  final  rule 
provides  that  it  must  conduct  a  survey 
and  submit  a  survey  report  that  satisfies 
the  Uniform  Criteria.  The  exception 
allows  a  State  to  certify,  with  respect  to 
calendar  year  1998  only,  that  it  has 
conducted  a  survey  using  a  survey 
design  that  was  approved  in  writing  by 
NHTSA  for  the  purposes  of  quaUfication 
under  23  U.S.C.  153  (a  previous  grant 
program  with  similar  survey  needs), 
with  certain  specific  modifications,  and 
to  submit  a  copy  of  that  survey  report. 
The  requirement  for  the  survey,  and  the 
details  of  review,  approval,  and 
certification,  are  governed  by  other 
provisions  of  the  rule.  (See 
Determination  of  State  Seat  Belt  Use 
Rate  for  Calendar  year  1998  and 
Beyond,  below,  for  a  discussion  of  those 
provisions.) 

The  rule  provides  that  a  State  is 
ineligible  for  an  allocation  if  it  fails  to 
conduct  a  seat  belt  use  survey  when  one 
is  required.  States  should  note  that 
fiailure  to  comply  with  these  survey 
requirements  during  one  calendar  will 
tiffect  more  than  one  year  of  allocations. 
For  example,  if  a  State  fails  to  conduct 
a  survey  in  calendar  year  1998.  it  will 
not  be  eligible  to  receive  an  allocation 
in  either  FY  2000  or  FY  2001  under  the 
first  condition  described  above.  This 
result  is  due  to  the  need  for  data  from 
two  contiguous  calendar  years  in  order 
to  make  the  determinations  required  for 
those  allocations.  Using  the  same 
example,  the  interim  final  rule  provides 
that  the  State  will  also  not  be  eligible  to 
receive  an  allocation  in  FY  2000  or  FY 
2001  under  the  second  condition 
described  above.  While  the  second 
condition  does  not  rely  upon  two 
contiguous  calendar  years  of  data, 
NHTSA  believes  that  allow^  a  State  to 
be  evaluated  under  the  second 
condition  when  it  has  not  met  the 
pmequisites  for  evaluation  under  the 
first  condition  is  inconsistent  with  the 
statutory  frameworiiL. 


2.  Determination  of  State  Seat  Belt  Use 
Rate  for  Ckilendar  Years  1996  and  1997 

Section  157  requires  that  the  State 
seat  belt  use  rate  for  calendar  years  1996 
and  1997  be  weighted  to  ensure  national 
consistency  in  methods  of 
measurement.  The  interim  final  rule 
provides  a  mechanism  to  achieve  the 
required  national  consistency.  NHTSA 
will  use  existing  seat  belt  use  rate 
information  submitted  by  a  State  for 
each  of  calendar  years  1996  and  1997. 
provided  it  meets  four  requirements:  (1) 
Measurements  of  seat  belt  use  were 
based  on  direct  observation;  (2)  at  least 
70  percent  of  observation  sites  were 
surveyed  during  the  calendar  year  for 
which  the  seat  belt  use  rate  is  reported; 
(3)  all  passenger  motor  vehicles  were 
sampled;  and  (4)  all  front  seat  outlx>ard 
occupants  in  the  sampled  vehicles  were 
counted.  These  requirements  are  also 
among  the  requirements  included  in  the 
Uniform  Criteria  that  apply  to  surveys  to 
be  conducted  in  calendar  year  1998  and 
beyond,  except  that  the  Uniform  Criteria 
require  that  all  observaticms  be  made 
during  the  calendar  year  for  which  the 
seat  belt  use  rate  is  reported.  (The 
Uniform  Criteria  include  additional 
requirements  as  well.)  The  third 

requirement,  that  passenger  motcv         

vehicles  (passenger  cars,  pickup  trucks, 
vans,  minivans,  and  sport  utiUty 
vehicles)  be  sampled,  is  a  direct 
requirement  of  Section  157. 

U  the  first  two  requirements  are  met,^ . 
but  either  of  the  last  two  requiremraits 
is  not  met,  the  interim  final  rule 
provides  that  the  State-submitted  seat 
belt  use  rate  information  will  be 
adjusted,  based  on  information  from  the 
most  recently  conducted  National 
Occupant  Protection  Use  Survey 
(NOPUS).  The  NOPUS  is  a  probabiUty- 
based  survey  of  national  seat  belt  use 
conducted  by  NHTSA  on  a  periodic 
basis.  Using  the  NOPUS,  an  adjustment 
will  be  made  based  on  the  national  ratio 
of  seat  belt  use  rates  for  front  outboard 
occupants  in  passenger  motor  vehicles 
to  the  use  rates  for  the  group  of 
occupants  and  vehicles  that  were 
included  in  the  State-submitted 
information.  The  adjiistment  process 
will  restdt  in  an  estimate  of  seat  lielt  use 
rate  that  includes  front  seat  outboard 
occupants  for  passenger  motor  vehicles. 
The  details  of  this  process  appear  in 
Appendix  A  to  the  interim  final  rule. 

It  either  of  the  first  two  requirements 
is  not  met  for  calendar  year  1996  or 
1997  submissions.  NHTSA  mil  not  use 
the  State-submitted  seat  beh  use  rate 
information  for  any  calendar  year 
during  which  a  requirement  is  not  met. 
as  the  agency  does  not  beUeve  that  the 
information  can  be  meaningfully 
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adjusted  to  ensure  national  consistency 
in  methods  of  measurement.  Instead,  the 
interim  final  rule  provides  that  NHTSA 
will  use  information  from  the  Fatality 
Analysis  Reporting  System  (PARS)  to 
arrive  at  an  estimate  of  the  State's  seat 
belt  use  rate.  The  PARS  is  a  NHTSA 
database  containing  information, 
including  seat  belt  use  statistics,  about 
crashes  that  have  resulted  in  at  least  one 
fatality.  Seat  belt  use  rates  of  fatally- 
injured  occupants  from  the  PARS  will 
be  correlated  to  observed  use  rates, 
using  an  algorithm  that  relates  historical 
seat  belt  use  by  fatally-injured 
occupants  to  observed  use.  The  details 
of  this  process  appear  in  Appendix  B  to 
the  interim  final  rule. 

In  establishing  the  process  for  data 
adjustment  and  use  of  alternate  data,  as 
discussed  above,  NHTSA  has  given 
careful  attention  to  achieving  fair  and 
nationally  consistent  measures  of  seat 
belt  use  rates  for  calendar  years  1996 
and  1997,  mindful  of  the  fact  that  these 
years  have  already  ended,  while 
allowing  significant  flexibility  in  the  use 
of  a  variety  of  existing  information 
provided  by  the  States. 

3.  Determination  of  State  Seat  Belt  Use 
Rate  for  Calendar  Year  1 996  and 
Beyond 

Section  1 57  provides  that  States  must 
submit  seat  belt  use  rate  information  in 
accordance  with  criteria  established  by 
the  Secretary,  begiiuiing  in  calendar 
year  1998  and  in  each  calendar  year 
thereafter.  As  discussed  above,  NHTSA 
published  these  criteria  in  an  interim 
final  rule  in  the  Federal  Register  on 
September  1. 1998  (63  PR  46389).  States 
should  refer  to  that  document  for 
guidance  on  survey  requirements. 
Today's  interim  final  rule  requires  that 
each  State  must  submit  its  seat  belt  use 
rate,  expressed  as  a  percentage  to  one 
decimal  place,  and  an  accompanying 
survey  re[>ort  each  calendar  year  by  no 
later  than  March  1st  after  the  calendar 
year  in  which  the  siu^ey  was 
conducted.  The  siuvey  report  is  to 
consist,  at  minimum,  of  the 
documentation  required  under  the 
Uniform  Criteria  (23  CFR  1340.5). 
including  information  about  design, 
data  collection,  and  estimation,  and  is  to 
summarize  the  resiilts  of  any  analyses 
conducted  under  the  survey. 

The  time-frame  for  submission 
provides  ample  opportunity  for  States  to 
compile  information  and  compute  seat 
belt  use  rates  following  the  close  of  the 
calendar  year,  while  also  providing 
sufficient  time  for  necessary  agency 
reviews  and  determinations,  and  for  the 
timely  allocation  of  funds.  The  interim 
final  rule  provides  that  NHTSA  will 
review  each  survey  report  to  determine 
whether  it  compUes  with  the 


requirements  of  the  Uniform  Criteria, 
and  provide  written  notice  of  approval 
or  disapproval  to  the  Governor's 
Representative  for  Highway  Safety.  The 
rule  also  provides  that  a  State  may 
submit  a  description  of  its  proposisd 
survey  methodology  for  advance  review, 
prior  to  conducting  the  survey.  This  will 
provide  an  extra  measure  of  assurance 
to  a  State,  prior  to  committing  Tesources, 
that  its  survey  will  satisfy  the 
requirements  of  the  Uniform  Criteria. 
After  conducting  the  survey,  the  State 
will  still  be  required  to  submit  its 
survey  report  for  review,  along  with  the 
State's  seat  belt  use  rate. 

The  Uniform  Criteria  are  substantially 
similar  to  survey  guidelines  that  existed 
under  another  grant  program  (23  U.S.C. 
153).  Under  that  program,  some  States 
had  previously  submitted  siu^ey 
designs  and  received  NHTSA  approval 
for  the  designs.  NHTSA  believes  that 
prior  approval  under  that  program  is  a 
strong  indication  that  the  survey  will 
satisfy  most  of  the  requirements  of  the 
Uniform  Criteria,  provided  the  survey 
design  has  remained  unchanged. 
Consequendy,  where  a  State-submitted 
survey  design  has  received  previous 
NHTSA  approval  (on  or  after  June  29, 
1992.  the  date  of  publication  of  the 
guidelines  for  the  previous  program), 
the  interim  final  rule  provides  that  in 
lieu  of  reviewing  a  survey  design  for 
calendar  year  1998,  NHTSA  will  accept 
the  State's  seat  belt  use  rate  if  the  survey 
methodology  it  is  following  has 
remained  unchanged  since  that 
approval,  except  for  the  additional 
requirements  included  under  the  new 
program,  which  must  all  be  met.  The 
new  requirements  include  the  sampling 
of  all  passenger  motor  vehicles,  the 
measurement  of  seat  belt  use  by  all  front 
outboard  occupants  in  the  sampled 
vehicles,  and  the  counting  of  seat  belt 
use  only  within  the  calendar  year  for 
which  the  seat  belt  use  rate  is  reported. 
The  State  must  certify  that  its  seat  belt 
use  rate  is  based  on  a  survey  whose 
design  has  received  such  prior  approval, 
that  its  survey  design  incorporates  the 
new  requirements  identified  above  and 
that  it  otherwise  has  remained 
unchanged.  The  certification  format 
appears  in  Appendix  C  of  the  interim 
final  rule.  The  State  is  still  required  to 
submit  its  seat  belt  use  rate  and  its 
survey  rep>ort,  which  is  to  consist  of  the 
documentation  required  under  the 
Uniform  Criteria  (23  CFR  1340.5).  along 
with  the  certification,  by  March  1st  after 
the  calendar  year  during  which  the 
survey  was  conducted.  The  interim  final 
nde  provides  that  NHTSA  will  send 
written  notice  of  acceptance  or  rejection 
of  the  certification  to  the  Governor's 
Representative  for  Highway  Safety.  The 


certification  process  applies  only  to 
calendar  year  1998  surveys,  to  reduce 
administrative  review  burdens  during 
the  first  year  of  the  survey  requirement 
in  view  of  the  late  enactment  of  Section 
157.  Thereafter  (i.e..  for  surveys 
conducted  in  calendar  year  1999  and 
beyond),  the  review  and  approval 
process  described  above  will  apply. 

4.  Determination  of  National  Average 
Seat  Belt  Use  Rate 

Section  157  requires  a  determination 
of  each  State  that  is  eligible  for  an 
allocation  of  funds  based  on  a  seat  belt 
use  rate  that  exceeds  the  national 
average  seat  belt  use  rate  for  the  past 
two  years.  Consequently,  for  each 
calendar  year  for  which  State  seat  belt 
use  rates  are  required  to  be  determined, 
as  discussed  above,  NHTSA  must 
calculate  the  national  average  seat  belt 
use  rate.  The  procedure  adopted  under 
the  interim  final  rule  provides  that  each 
State's  seat  belt  use  rate  for  the  relevant 
calendar  year,  adjusted  as  necessary 
under  other  provisions  of  the  rule,  vrill 
be  weighted  to  reflect  the  percentage  of 
total  national  vehicle  miles  travel^ 
attributable  to  that  State.  The  national 
average  seat  belt  use  rate  will  be 
determined  by  summing  all  of  the 
weighted  State  seat  belt  use  rates. 

If  a  seat  belt  use  rate  is  unavailable  for 
a  State  during  a  particular  calendar  year 
or  is  reported  based  on  a  survey  that 
does  not  comply  with  the  Uniform 
Criteria.  NHTSA  will  use  the  most 
recently  available  seat  belt  use  rate  for 
the  State,  as  determined  under  other 
provisions  of  today's  interim  final  rule, 
along  with  informaticm  from  the  PARS 
and  from  the  algorithm  that  relates 
historical  seat  belt  use  by  fatally-injured 
occupants  to  observed  use,  as  discussed 
previously.  In  this  manner,  the  agency 
will  arrive  at  an  estimated  seat  belt  use 
rate  for  the  State  for  the  missing 
calendar  year.  NHTSA  %vill  apply  this 

Erocedure  to  all  States  for  which  a  seat 
alt  use  rate  is  unavailable  during  a 
calendar  year,  in  order  to  include  seat 
belt  use  rates  fit>m  every  State  in  the 
calculation  of  the  national  average  seat 
belt  use  rate.  The  details  of  this  process 
appear  in  Appendix  D  to  the  interim 
final  rule. 

Appendix  D  to  the  interim  final  rule 
provides  that  NHTSA  reserves  the 
option  to  use  the  results  of  a  non- 
complying  siwey  in  determining  the 
national  average  seat  belt  use  rate,  if  in 
NHTSA 's  judgment,  the  deficiencies  in 
the  survey  are  not  so  substantial  as  to 
render  the  survey  less  accurate  than  an 
estimate  based  on  the  PARS  process. 
The  agency  has  included  this  option  in 
recognition  of  the  fact  that  all  estimates 
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are  necessarily  imperfect,  and  to  ensure 
maximum  flexibility  in  the  process  of 
determining  an  accurate  national 
average  seat  belt  use  rate.  States'  should 
note  diat  NHTSA 's  estimation  of  a 
State's  seat  belt  use  rate  for  the  purpose 
of  determining  the  national  average  seat 
belt  use  rate  will  not  alter  a  State's 
inehgibility  to  receive  an  allocation  of 
funds  if  the  State  has  not  complied  with 
applicable  survey  submission 
requirements. 

5.  Determination  of  Federal  Medical 
Savings 

As  provided  under  Section  157,  the 
measurement  of  savings  in  Federal 
medical  costs  is  to  equal  the  amount  of 
Federal  budget  savings,  including 
savings  under  the  Medicare  and 
Medicaid  programs,  attributable  to 
differences  in  seat  belt  use  rates.  To 
measure  these  savings,  the  interim  final 
rule  first  provides  that  NHTSA  will 
determine  the  impact  of  seat  belt  use  on 
fatalities  and  injuries.  The  methods 
used  relate  the  effectiveness  of  seat 
belts,  current  use  rates,  and  existing 
injury  levels  to  determine  the  impact  of 
increasing  seat  belt  use  on  motor  vehicle 
safety.  The  methods  adopted  in  the 
interim  final  rule  are  well-established, 
and  have  been  used  for  many  years  in 
analyses  of  NHTSA 's  regulatory 
programs,  and  in  published  estimates  of 
the  impacts  of  seat  belt  use. 

After  estimating  the  number  of 
fatalities  prevented  and  non-fatal 
injuries  avoided  due  to  increased  seat 
belt  use.  NHTSA  will  adjust  national 
medical  costs  to  individual  State 
income  levels,  to  reflect  local  per-case 
costs.  These  per-case  costs  will  be 
further  adjusted  for  inflation,  using  the 
most  recent  annual  average  Consumer 
Price  Index  for  medical  care,  and 
multiplied  by  the  number  of  injuries 
and  fataUties  prevented  in  each  State  to 
derive  the  total  medical  cost  savings 
from  increased  seat  belt  use.  NHTSA 
will  then  determine  the  Federal  share  of 
those  medical  costs  fit>m  the  best 
available  sources.  The  details  of  this 
process  appear  in  Appendix  E  to  the 
interim  final  nde. 

6.  Allocations 

As  previously  discussed.  Section  157 
provides  that  the  amount  of  a  State's 
allocation  is  equal  to  the  amotmt  of 
Federal  medical  savings  attributable  to 
the  difference  between  the  State's  seat 
belt  use  rate  and  the  national  average 
seat  belt  use  rate  or  the  State's  base  seat 
belt  use  rate,  as  appUcable.  The  interim 
final  rule  provides  that,  on  or  about 
September  1  prior  to  each  fiscal  jrear 
during  which  allocations  are  to  be 
made,  NHTSA  will  notify  each  State  of 


its  proposed  allocation.  Consistent  with 
Se^on  157.  the  rule  provides  that  the 
proposed  allocations  will  be  reduced 
proportionately  if  the  allocations  would 
exceed  the  total  amount  of  available 
authorizations.  Allocations  will  be 
further  reduc»d  if.  in  the  aggregate,  they 
exceed  total  obligation  limitations 
applicable  to  Secticm  157.  Allocated 
funds  are  available  for  any  project 
eligible  for  assistance  under  Title  23. 
United  States  Code.  Within  25  days  after 
notice  of  its  proposed  allocation,  each 
State  must  identify  the  amoimt  of  the 
allocated  funds  that  will  be  used  for 
highway  safety  programs  and  the 
amount  that  will  be  used  for  Federal-aid 
highway  programs.  The  interim  final 
rule  provides  that  this  information  is  to 
be  sent,  in  writing,  jointly  by  the 
Governor's  Representative  for  Highway 
Safety  and  the  Secretary  of  the  State's 
Department  of  Transportation  to  the 
appropriate  NHTSA  Regional 
Administrator  and  FHWA  Division 
Administrator.  On  or  about  October  1, 
the  funds  will  be  allocated  officially,  in 
accordance  with  the  information 
received  from  the  State.  Thereafter,  the 
State  will  identify  specific  NHTSA 
program  areas  or  FHWA  accounts  to 
which  the  allocated  funds  are  to  be 
credited.  This  process  will  permit  the 
proper  accounting  entries  to  be  made. 

D.  Interim  Final  Rule 

This  rule  is  being  published  as  an 
interim  final  rule,  without  prior  notice 
and  opportunity  to  comment.  The 
agencies  believe  that  there  is  good  cause 
for  finding  that  providing  prior  notice 
and  comment  in  connection  with  this 
rulemaking  action  is  impracticable, 
unnecessary,  and  contrary  to  the  public 
interest,  since  it  concerns  actions 
required  by  statute  to  be  taken  as  early 
as  September  1, 1998.  For  the  same 
reasons,  the  agencies  have  determined 
that  prior  notice  and  an  opportunity  for 
comment  are  not  required  under  the 
Department's  regulatory  policies  and 
procedures. 

The  statute  authorizing  the  grant 
program  to  which  this  interim  final  nde 
appUes  (Pub.  L.  105-178)  provides  that 
determinations  of  eligibiUty  are  to  be 
made  as  early  as  September  1, 1998,  and 
that  allocations  of  funds  to  States  are  to 
be  made  on  October  1. 1998.  The  statute 
was  enacted  on  June  9, 1998,  leaving 
little  time  for  implementation  of 
necessary  procedures.  These 
circtunstances  make  it  necessary  to 
implement  the  statutory  requirementa 
by  an  interim  final  rule.  For  these 
reasons,  pursuant  to  5  U.S.C.  808  (Pub. 
L.  104-121)  (the  Congressional  review 
provisions  of  the  Small  Business 
Regulatory  Enforcement  Fairness  Act), 


the  agency  also,  for  good  cause,  finds 
that  notice  and  pubUc  procedure  are 
impracticable,  unnecessary,  and 
contrary  to  the  pubUc  interest  and, 
therefore,  this  rule  can  be  made  effective 
upon  publication. 

In  the  agencies'  view,  the  States  will 
not  be  impeded  by  the  use  of  an  interim 
final  rvde.  The  procedures  that  States 
must  follow  to  receive  an  allocation  of 
funds  under  this  new  program  are 
similar  to  procedures  that  States  have 
followed  in  another  grant  program 
administered  by  NHTSA  (23  U.S.C 
153).  These  procedures  were  subject  to 
prior  notice  and  the  opportimity  to 
comment  Moreover,  additional 
information  contained  in  this  rule  is  in 
the  nature  of  calculations,  adjustments, 
and  estimation  to  be  made  by  NHTSA. 
These  methods  are  well-established  and 
have  been  used  for  many  years  in 
analyses  of  NHTSA's  regidatory 
programs. 

As  an  intoim  final  rule,  this 
regulation  is  fully  in  effiect  upon  the 
date  of  its  publication.  No  further 
regulatory  action  by  the  agencies  is 
necessary  to  make  the  r\ile  effective. 
However,  in  order  to  benefit  from 
commenta  which  interested  parties  and 
the  public  may  have,  the  agencies  are 
requesting  that  comments  be  submitted 
to  the  dodcet  for  this  notice.  All 
commenta  submitted  in  response  to  this 
notice,  in  accordance  with  the 
procedures  outlined  below,  will  be 
considered  by  the  agencies. 


E.  Written  i 

The  agencies  are  providing  imtil 
January  29, 1999  for  interested  parties  to 
present  data,  views,  and  argumenta 
concerning  this  interim  final  rule.  While 
the  intoim  final  rule  provides  notice  of 
procedures  that  are  inunediately  in 
effect  during  the  current  year,  it  also 
contains  recurring  procedures  and 
requirementa  that  afiiect  future  years. 
The  long  comment  period  will  afford 
States  the  opportunity  to  provide  more 
informed  commoite  relevant  to  future 
years  of  the  program,  on  the  basis  of 
experience  from  this  year's 
requirementa.  This  comment  period 
coincides  with  the  comment  period  for 
a  companion  rule,  the  Uniform  Criteria 
for  State  Observational  Surveys  of  Seat 
Beh  Use  (63  PR  46389).  allowing 
commenters  to  address  both  rules  in  a 
contemporaneous  time  period.  The 
agencies  invite  commenta  on  the  issues 
raised  in  this  notice  and  any  other 
issues  relevant  to  this  action.  Commenta 
must  not  exceed  15  pages  in  length  (49 
CFR  553.21).  This  limitatim  is  intended 
to  encourage  commenters  to  detail  their 
primary  argiunenta  in  a  concise  fashion. 
Necessary  attachmente  may  be 
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appended  to  these  submissions  without 
regard  to  the  15-page  limit. 

All  comments  received  by  the  close  of 
business  on  the  comment  closing  date 
indicated  above  will  be  considered  and 
will  be  available  for  examination  in  the 
docket  at  the  above  address  both  before 
and  after  that  date.  To  the  extent 
possible,  comments  filed  after  the 
closing  date  will  also  be  considered. 
However,  the  rulemaking  action  may 
proceed  at  any  time  after  that  date. 
Following  the  close  of  the  comment 
period,  the  agencies  will  publish  a 
document  responding  to  the  comments 
and,  if  appropriate,  the  agencies  will 
amend  the  provisions  of  this  rule.  The 
agencies  will  continue  to  file  relevant 
material  in  the  docket  as  it  becomes 
available  after  the  closing  date,  and  it  is 
recommended  that  interested  persons 
continue  to  examine  the  docket  for  new 
material. 

Those  persons  desiring  to  be  notified 
of  receipt  of  their  comments  by  the 
docket  should  enclose  a  self-addressed, 
stamped  postcard  in  the  envelope  with 
their  comments.  Upon  receipt  of  the 
comments,  the  docket  supervisor  will 
return  the  postcard  by  mail. 

Regulatory  Analyses  and  Notices 

Executive  Order  12612  (Federalism) 

This  action  has  been  analyzed  in 
accordance  %vith  the  principles  and 
criteria  contained  in  Executive  Order 
12612,  and  it  has  been  determined  that 
it  does  not  have  sufficient  Federalism 
implications  to  warrant  the  preparation 
of. a  Federalism  assessment. 
Accordingly,  a  Federalism  Assessment 
has  not  bmn  prepared. 

Executive  Order  12778  (Civil  Justice 
Reform) 

This  interim  final  rule  does  not  have 
any  preemptive  or  retroactive  effect.  It 
merely  implements  the  statutory 
requirements  of  a  new  grant  program. 
The  enabling  legislation  does  not 
establish  a  procedure  for  judicial  review 
of  final  rules  promulgated  under  its 
provisions.  There  is  no  requirement  that 
individuals  submit  a  petition  for 
reconsideration  or  pursue  other 
administrative  proceedings  before  they 
may  file  suit  in  court. 

Executive  Order  12866  (Regulatory 
Planning  and  Review)  and  DOT 
Regulatory  Policies  and  Procedures 

This  rulemaking  action  was  reviewed 
imder  Executive  Order  12866, 
"Regulatory  Planning  and  Review."  The 
action  has  been  determined  to  be 
"significant"  under  Executive  Order 
12866  and  under  the  Department  of 
Transportation  Regulatory  Policies  and 


Procedures  because  it  is  likely  to  result 
in  significant  economic  impacts.  The 
Final  Economic  Assessment  (FEA)  for 
this  rule  describes  the  economic  effects 
of  this  rulemaking  action  in  detail.  A 
copy  of  the  FEA  has  been  placed  in  the 
docket  for  public  inspection. 

Followii^  is  a  siunmary  of  the  cost 
and  benefit  information  for  this  rule. 
The  total  annual  cost  of  conducting 
surveys  follo%ving  the  procedures  of  this 
rule  and  of  a  recently  published 
companion  rule  (63  FR  46389)  (if  each 
State  conducted  one)  is  estimated  to  be 
$1.9  million.  However,  most  States 
already  conduct  surveys  similar  to  those 
that  would  be  required  in  order  to 
qualify  for  funds  under  Section  157, 
after  FY  1999.  The  FEA  concludes  that 
there  will  be  a  one-time  redesign  cost 
totaling  S160,000  for  those  sUtes  that 
ciurenUy  conduct  annual  surveys,  but 
whose  surveys  require  revision,  and  an 
annual  cost  totaling  $192,750  for  those 
States  that  currently  do  not  conduct 
annual  surveys. 

NHTSA  believes  that  incentives 
provided  by  Section  157  could  result  in 
safety  efforts  that  would  increase  seat 
belt  use  rates  by  an  average  of  1  to  4 
percentage  points.  If  such  an  increase  is 
achieved,  from  232  to  940  lives  would 
be  saved  annually,  from  5,700  to  23,000 
nonfatal  injuries  would  be  prevented, 
and  medical  costs  would  decline  by  $64 
million  to  $258  million.  To  raise  seat 
belt  use  rates.  States  will  have  to  initiate 
enforcement  efforts  and  public 
education  programs  or  enact  legislation 
to  upgrade  current  seat  belt  use  laws  to 
provide  for  primary  enforcement. 
NHTSA  estimates  that  the  level  of 
expenditure  needed  to  raise  seat  belt  use 
rates  by  1  to  4  percentage  points 
nationwide  is  approximately  $200,000 
per  state,  or  $10.4  million  (based  on  the 
fifty  States,  the  District  of  Columbia, 
and  Puerto  Rico). 

A  State  may  be  eligible  for  an 
allocation  of  funds  during  each  of  fiscal 
years  2000  through  2003  if  it  conducts 
a  suirvey  of  seat  belt  use  during  each  of 
calendar  years  1998  through  2001,  and 
may  be  eligible  for  an  allocation  of 
funds  during  fiscal  year  1999  without 
conducting  a  survey.  EUgibility  is 
dependent  on  whether  the  results  of  the 
survey  meet  certain  statutory  criteria. 
Allocations  available  to  the  States, 
provided  they  meet  the  statutory 
criteria,  total  $82,000,000  for  fiscal  year 
1999.  $92,000,000  for  fiscal  year  2000. 
$102,000,000  for  fiscal  year  2001.  and 
$1 1 2.000,000  for  each  of  fiscal  years 
2002  and  2003.  The  exact  amotmt  of 
funds  allocated  to  States  that  meet  the 
statutory  criteria  will  vary,  depending 
on  their  seat  belt  use  rate.  It  is  unlikely 
that  all  available  funds  will  be  allocated 


under  this  rule,  becaiise  not  all  States 
will  meet  the  statutory  criteria  and  seat 
belt  use  rates  of  complying  States  will 
vary. 

Regulatory  Flexibility  Act 

In  compliance  with  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601  et  seq.).  the 
agencies  have  evaluated  the  efEects  of 
this  action  on  small  entities.  States  will 
be  the  recipients  of  any  funds  awarded 
under  the  Section  157  program,  and 
they  are  not  small  entities.  We  hereby 
certify  that  this  action  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Paperwork  Reduction  Act 

The  State  seat  belt  use  siuveys  that 
are  required  to  be  submitted  by  this 
interim  final  rule  are  considered  to  be 
information  collection  requirements,  as 
defined  by  the  Office  of  Management 
and  Budget  in  5  CFR  Part  1320.  On 
August  10, 1998.  the  Department  of 
Transportation  submitted  an  emergency 
processing  information  collection 
request  to  the  Office  of  Management  and 
Budget  (OMB)  for  review  and  clearance 
under  the  Paperwork  Reduction  Act  of 
1995  (44  U.S.C.  Chapter  35).  On  August 
17,  OMB  approved  the  request  for 
clearance,  assigning  the  collection  OMB 
Clearance  No.  2127-0597.  The 
emergency  clearance  will  expire  on 
February  28. 1999.  Through  February 
28.  1999,  NHTSA  is  authorized  to 
collect  17,942  burden  hours  frt>m  the 
affected  States,  the  District  of  Columbia, 
and  Puerto  Rico. 

National  Environmental  Policy  Act 

The  agencies  have  reviewed  this 
actiota  for  the  purpose  of  compliance 
with  the  National  Environmental  Policy 
Act  (42  U.S.C  4321  et  seq.).  and  have 
determined  that  it  will  not  have  a 
significant  effect  on  the  human 
environment. 

Unfunded  Mandates  Reform  Act 

The  Unfunded  Mandates  Reform  Act 
of  1995  (Pub.  L.  104-4)  requires 
agencies  to  prepare  a  written  assessment 
of  the  costs,  benefits  and  other  effects  of 
proposed  final  rules  that  include  a 
Federal  mandate  likely  to  result  in  the 
expenditure  by  State,  local  or  tribal 
governments,  in  the  aggregate,  or  by  the 
private  sector,  of  more  than  $100 
million  annually.  This  interim  final  rule 
does  not  meet  the  definition  of  a  Federal 
mandate.  It  is  a  volimtary  program,  in 
which  States  can  choose  to  participate 
at  their  option.  The  costs  to  States  to 
participate  in  this  program  will  not 
exceed  the  $100  million  threshold. 
Moreover,  States  that  choose  to 
participate  in  this  program  will  receive 
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allocations  of  Federal  funds  for 
activities  that  are  eligible  under  Title  23, 
United  States  Code. 

List  ofSublects  in  23  CFR  Part  1240 

Grant  programs — ^Transportation, 
Highway  safety.  Intergovernmental 
relations.  Reporting  and  recordkeeping 
requirements. 

For  the  reasons  set  out  in  the 
preamble,  title  23.  chapter  U,  subchapter 
B  of  the  Code  of  Federal  Regulations  is 
amended  as  set  forth  below. 

1.  Pari  1240  is  added  to  read  as 
follows: 

PART  1240-SAFETY  INCENTIVE 
GRANTS  FOR  USE  OF  SEAT  BELTS- 
ALLOCATIONS  BASED  ON  SEAT  BELT 
USE  RATES 

Subpart  A— General 

Sec 

1240.1  Purpose. 

1240.2  Applicability. 

1240.3  Definitions. 

Subpart  B    DlwnilnaMoo  of  AWocatlona 

1 240. 10  Identification  of  eligible  States. 

1240.11  Determination  of  State  seat  belt  use 
rate  for  calendar  yean  1996  and  1997. 

1 240. 1 2  Determination  of  Sute  seat  belt  use 
rate  for  calendar  year  1998  and  beyond. 

1 240. 1 3  Determination  of  national  average 
seat  belt  use  rate. 

1240. 14  Determination  of  federal  medical 
savings  and  notification  of  proposed 
allocations. 

1240.15  Allocations. 

Appendix  A — ^Adjustment  Procedures  for 

State-Submitted  Information  (Calendar 

Years  1996  and  1997) 
Appendix  B — Procedures  for  Missing  or 

Inadequate  State-Submitted  Information 

(Calendar  Years  1996  and  1997) 
Appendix  C— Certification  (Calendar  Year 

1998  Survey  Based  on  Survey  Approved 

Under  23  U.S.C  153) 
Appendix  D — Determination  of  National 

Average.Seat  Belt  Use  Rate 
Appendix  E— Determination  of  Federal 

Medical  Savings 
Authority:  23  U.S.C  157;  delegations  of 
authority  at  49  CFR  1.48  and  1.50. 

Subpart  A— General 

§ia4ai    Purpoee. 

This  part  establishes  requirements 
and  procedures  governing  the  allocation 
of  funds  to  States  made  imder  23  U.S.C. 
157(c).  based  on  seat  belt  use  rates. 

112402    AppHcabWty. 

These  procediues  apply  to  all 
allocations  of  funds  to  States,  based  on 
seat  belt  use  rates,  beginning  with 
allocations  for  fiscal  year  1999. 

f  12403    DeflnMons. 

As  used  in  this  part — 
Base  seat  belt  use  rate  means  the 
highest  State  seat  belt  use  rate  for  the 


State  for  any  calendar  year  during  the 
period  bom  1996  through  the  calendar 
year  preceding  the  previous  calendar 
year; 

Federal  medical  savings  means  the 
amount  of  Federal  budget  savings 
relating  to  Federal  medical  costs 
(including  savings  imder  the  Medicare 
and  Medicaid  programs  under  titles 
XVm  and  XIX  of  the  Social  Security  Act 
(42  U.S.C.1395  et  seq.)),  as  determined 
under  this  part; 

FHWA  means  the  Federal  Highway 
Administration; 

NHTSA  means  the  National  Highway 
Traffic  Safety  Administration; 

Passenger  motor  vehicle  means  a 
passenger  car.  pickup  truck,  van, 
minivan,  or  sport  utility  vehicle: 

State  means  any  of  the  fifty  States,  the 
District  of  Columbia,  or  Puerto  Rico. 

State  seat  belt  use  rate  means  the  seat 
belt  use  rate  for  a  State,  rounded  to  the 
nearest  tenth  of  one  percent,  after  any 
required  weighting,  adjustment,  or 
substitution  under  this  part,  that  is  used 
in  determining  eligibility  for  and  the 
amoimt  of  an  allocation  imder  this  part. 

Subpart  B— Determination  of 
Allocations 

1124010   MentMcelionolellgMeSMM. 

(a)  On  or  about  September  1, 1998. 
and  each  Septembo^  1  thereafter. 
NHTSA  will  identify,  on  the  basis  of 
seat  belt  use  rates  determined,  as 
appUcable.  under  §§  1240.11. 1240.12. 
and  1240.13  of  this  part — 

(1)  Each  State  that  had  a  State  seat 
belt  use  rate  during  the  previous 
calendar  year  and  the  year  preceding  the 
previous  calendar  year  that  exceeded 
the  national  average  seat  belt  use  rate  for 
each  of  those  years;  and 

(2)  Each  State  that  does  not  meet  the 
requirements  of  paragraph  (a)(1)  of  this 
section  and  that  had  a  State  seat  belt  use 
rate  during  the  previous  calendar  year 
that  exceeded  the  State's  base  seat  belt 
use  rate. 

(b)  Any  seat  belt  use  rate  used  in 
TpuVing  the  determinations  under  this 
part  shall  be  rounded  to  the  nearest 
tenth  of  one  percent. 

(c)  A  Sute  identified  under  paragraph 
(a)(1)  or  (a)(2)  of  this  section,  and  not 
ineligible  under  §  1240.12(a)(2)  of  this 
part,  shall  receive  an  allocation  of  funds 
reflecting  the  Federal  medical  savings, 
in  accordance  with  the  procedures  of 
§§  1240.14  and  1240.15  of  this  part. 


years  1996  and  1997  to  determine 
whether — 

(1)  Measurements  of  seat  belt  use 
were  based  on  direct  observation; 

(2)  At  least  70  percent  of  observation 
sites  were  surveyed  during  the  calendar 
year  for  which  the  seat  belt  use  rate  is 
reported; 

(3)  All  passenger  motor  vehicles  were 
sampled;  and 

(4)  All  front  seat  outboard  occupants 
in  the  sampled  vehicles  were  counted. 

(b)  Determination  of  State  seat  belt 
use  rate.  Seat  belt  use  rate  information 
submitted  by  a  State  for  calendar  year 
1996  or  1997  will  be— 

(1)  Accepted  as  the  State  seat  belt  use 
rate  if  it  satisfies  paragraphs  (a)(1). 
(a)(2).  (a)(3).  and  (a)(4)  of  this  section. 

(2)  Accepted  after  adjustment  in 
accordance  with  the  procedures  of 
Appendix  A  of  this  part,  as  the  State 
seat  belt  use  rate,  if  it  satisfies 
paragraphs  (a)(1)  and  (a)(2)  of  this 
section,  but  fails  to  satisfy  paragraph 
(a)(3)  or  (a)(4)  of  this  section. 

(3)  Rejected,  and  the  procedures  of 
Appendix  B  of  this  part  shall  apply,  if 
it  fails  to  satisfy  paragraph  (aKl)  or 
(a)(2)  of  this  section. 


f12401l    Diannlnrtlon  of  Stela — 
use  lala  for  calandar  yaers  1M6  and  1907. 

(a)  Review  of  State-submitted 
information.  NHTSA  will  review 
available  seat  belt  use  rate  information 
submitted  by  each  State  for  calendar 


f124012    DIanwInsMon  a> 
us*  rsla  for  cslsndv  yasr  1 

(a)  State  seat  belt  use  survey. 

(1)  Beginning  in  calendar  year  1998, 
State  seat  belt  use  rates  used  for 
determining  allocations  under  this  part 
shall  be  bawd  on  a  survey  conducted 
each  calendar  year  by  each  State  that 
satisfies  all  the  requirements  of  Part 
1340  of  this  title  (the  Uniform  Criteria 
for  State  Observational  Surveys  of  Seat 
Belt  Use). 

(2)  A  State  that  does  not  conduct  a 
survey  required  under  paragraph  (a)(1) 
of  this  section  in  any  calendar  3rear,  or 
that  conducts  a  survey  that  does  not 
satisfy  all  the  requiremmts  of  part  1340 
of  chapto'  ID  of  this  title,  shall  be 
ineligible  for  an  allocation  of  funds  on 
the  basis  of  both  §  1240.10(aMl)  and 

§  1240.10(a)(2)  of  this  part  during  the 
second  and  third  succeeding  fisol  years 
(e.g.,  if  a  State  fails  to  conduct  a 
conforming  survey  in  calendar  year 
1998,  the  State  is  ineligible  for  an 
allocation  of  funds  during  FY  2000  and 
FY  2001). 

(b)  Submission  of  survey  information. 
(1)  Each  State  shall  submit  to  NHTSA. 
no  later  than  March  1st  after  the 
calendar  year  during  which  a  survey 
required  under  paragraph  (a)(1)  of  this 
section  is  ccnducted,  the  seat  belt  use 
rate  determined  under  the  survey, 
reported  as  a  percentage  to  one  decimal 
place,  accompanied  by  a  survey  report, 
consisting  of  all  documentation 
identified  in  §  1340.5  of  chapter  III  of 
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this  title  and  summarizing  the  results  of 
any  analyses  conducted  under  the 
survey. 

(2)  NHTSA  will  review  a  survey 
report  submitted  under  paragraph  (b)(1) 
of  this  section  to  determine  whether  the 
survey  complies  with  all  the 
requirements  of  §  1340  of  chapter  III  of 
this  title.  Written  notice  of  approval  or 
disapproval  of  a  survey  will  be  sent  to 
the  Governor's  Representative  for 
Highway  Safety  within  30  days  of 
receipt  of  the  survey  report.  Any  notice 
of  disapproval  will  be  accompanied  by 
a  detailed  statement  of  the  reasons  for 
disapproval. 

(3)  A  State  may  elect  to  submit  a 
description  of  its  proposed  survey 
methodology,  consisting  of  all 
documentation  identified  in  §  1340.5 
(a),  (b)  and  (c)(3)  of  chapter  III  of  this 
title  for  advance  review,  prior  to 
conducting  the  survey. 

(4)  NHTSA  will  review  a  proposed 
survey  methodology  submitted  under 
paragraph  (b)(3)  of  this  section  and 
inform  the  Governor's  Representative 
for  Highway  Safety  in  writing  within  30 
days  of  receipt  of  the  proposed 
methodology  whether  the  survey,  if 
conducted  in  accordance  with  the 
methodology,  would  comply  with  all 
the  requirements  of  §  1340  of  chapter  III 
of  this  title.  Any  notice  indicating  non- 
compliance will  be  accompanied  by  a 
detailed  statement  of  the  reasons. 

(5)  A  State  that  submits  a  description 
of  its  proposed  survey  methodology 
under  paragraph  (b)(3)  of  this  section 
continues  to  be  required  to  submit  all 
information  required  under  paragraph 
(b)(1)  of  this  section,  after  the  State 
conducts  its  survey,  for  review  under 
paragraph  (b)(2)  of  this  section. 

(c)  Submission  of  Certification — 
calendar  year  i998  surveys. 

(1)  A  survey  conducted  by  a  State  in 
calendar  year  1998  shall  be  deemed  to 
comply  with  the  requirements  of  §  1340 
of  chapter  III  of  this  title,  if— 

(i)  Ine  survey's  design  was  approved 
by  the  agency,  in  writing,  on  or  after 
June  29, 1992.  for  the  purposes  of  the 
grant  program  authorized  under  23 
U.S.C  153; 

(ii)  The  survey  design  has  remained 
unchanged  since  the  survey  was 
approved  (except  to  the  extent  that  the 
requirements  of  paragraph  (c)(l)(iii) 
constitute  a  change);  and 

(iii)  The  survey  samples  all  passenger 
motor  vehicles,  measures  seat  belt  use 
by  all  front  seat  outboard  occupants  in 
the  sampled  vehicles,  and  counts  seat 
belt  use  only  within  the  calendar  year 
for  which  the  seat  belt  use  rate  is 
reported. 

(2)  A  State  that  meets  the 
requirements  of  paragraph  (c)(1)  of  this 


section  shall  submit  a  certification 
signed  by  the  Governor's  Representative 
for  Highway  Safety,  in  the  form 
prescribed  in  Appendix  C  of  this  part, 
accompanied  by  the  information 
required  under  paragraph  (b)(1)  of  this 
section. 

(3)  Written  notice  of  acceptance  or 
rejection  of  a  certification  will  be  sent 
to  the  Governor's  Representative  for 
Highway  Safety  within  30  days  of 
receipt  of  the  information  required 
imder  paragraph  (c)(2)  of  this  section. 
Any  notice  of  rejection  will  be 
accompanied  by  a  detailed  statement  of 
the  reasons  for  rejection. 

(d)  Determination  of  State  seat  belt 
use  rate.  The  seat  belt  use  rate 
submitted  by  the  State  for  a  calendar 
year  will  be  accepted  as  the  State  seat 
belt  use  rate  for  that  calendar  year  if — 

(1)  It  was  determined  imder  a  survey 
whose  survey  report  was  approved 
underparagraph  (b)(2)  of  this  section:  or 

(2)  For  calendar  year  1998  only,  the 
State  satisfies  the  requirements  of 
paragraphs  (c)(1)  and  (c)(2)  of  this 
section,  and  its  certification  is  accepted 
under  paragraph  (c)(3)  of  this  section. 

f124ai3    Detonninallon  of  national 
avaragt  saat  iMit  uae  rata. 

The  national  average  seat  belt  use  rate 
for  a  calendar  year  shall  be  the  sum  of 
the  individual  State  seat  belt  use  rates 
for  all  the  States,  alter  weighting  each 
individual  State  seat  belt  use  rate  in 
accordance  with  the  procedures  of 
Appendix  D  of  this  part. 

f124ai4    Datorminatlon  of  Fadaiai 
■nodical  aavtnga  and  notification  of 
propoaod  allocatlona. 

On  or  about  September  1, 1998,  and 
each  September  1  thereafter,  NHTSA 
will— 

(a)  Calculate,  in  accordance  with  the 
procedures  in  Appendix  E  of  this  part, 
the  Federal  medical  savings  and  each 
State's  share  of  those  savings,  due  to  the 
amount  by  which  the  State  seat  belt  use 
rate  for  the  previous  calendar  year — 

(1)  Exceeds  the  national  average  seat 
belt  use  rate  for  that  calendar  year,  for 
each  State  described  in  §  1240.10(a)(1) 
of  this  part;  or 

(2)  Exceeds  the  State's  base  seat  belt 
use  rate,  for  each  State  described  in 

§  1240.10(a)(2)  of  this  part;  and 

(b)  Notify  the  States  described  in 
§  1240.10(c)  of  this  part  of  their 
proposed  allocations,  which  shall  be 
equal  to  the  amount  of  the  Federal 
medical  savings  calculated  under 
paragraphs  (a)(1)  and  (a)(2)  of  this 
section,  as  appUcable,  reduced 
proportionately  across  all  States  if  the 
allocations  would  exceed  the  total 
amount  authorized  for  allocation  during 
the  fiscal  year. 


fl24ai5   Allocatlona. 

(a)  Funds  allocated  luider  this  part 
shall  be  available  for  any  projects 
eligible  for  assistance  under  title  23, 
United  States  Code. 

(b)  Not  later  than  25  days  after 
notification  under  §  1240.14(b)  of  this 
part,  the  Governor's  Representative  for 
Highway  Safety  and  the  Secretary  of  the 
State's  Department  of  Transportation  for 
each  State  that  receives  notification 
shall  jointly  identify,  in  writing  to  the 
appropriate  NHTSA  Regional 
Administrator  and  FHWA  Division 
Administrator,  the  amounts  of  the 
State's  proposed  allocations  that  will  be 
used  in  highway  safety  programs  and  in 
Federal-aid  highway  programs. 

(c)  On  or  about  October  1, 1998,  and 
each  October  1  thereafter,  the  funds  to 
which  a  State  is  entitled  imder  this  part 
will  be  allocated  in  the  proportions 
identified  by  the  State  under  paragraph 
(b)  of  this  section,  reduced 
proportionately  across  all  States  if  the 
allocations  would,  in  the  aggregate, 
exceed  total  obligation  limitations 
applicable  to  23  U.S.C  157. 

(d)  Thereafter,  each  State  shall 
identify  specific  NHTSA  program  areas 
and  FHWA  projects  for  whi(^  the 
allocated  funds  will  be  used. 

Appendix  A — Ad^usbnenl  ProcedurM  for 
SUte-Submitted  Information  (Calendar 
Years  1998  and  1997) 

A.  In  States  where  State-submitted 
information  on  seat  belt  use  rates  does  not 
include  data  for  Front  outboard  occupants  in 
passenger  motor  vehicles  (FOPV),  an 
adjustment  will  be  made  based  on  the 
national  ratio  of  seat  belt  use  rates  for  FOPV 
to  the  seat  belt  use  rate  for  the  group  of 
occupants  and  vehicles  that  were  included  in 
the  State-submitted  infonnation.  The. 
national  seat  belt  use  rates  will  be  derived 
from  the  most  recent  National  Occupant 
Protection  Use  Survey  (NOPUS).  For  each 
afliBcted  State,  the  adjustment  will  be  made 
by  dividing  the  NOPUS  seat  belt  use  rate  for 
FOPV  by  the  NOPUS  seat  belt  use  rate  for  the 
surveyed  group,  or  the  seat  belt  use  rate  for 
the  cloaest  available  group  to  the  surveyed 
group.  The  NOPUS  teat  belt  use  rate  for 
FOPV  %vill  be  derived  for  each  afiected  State 
by  weighting  the  NOPUS  seat  belt  use  rates 
for  passenger  can  and  for  passenger  motor 
vehicles  that  are  not  passenger  cars  (hereafter 
LTVs]  by  the  relative  number  of  registrations 
of  passenger  cars  and  LTVs  in  each  State. 
This  method  will  produce  a  foctor  which  will 
be  multiplied  by  the  State's  siuvey-based  seat 
belt  use  rate  to  produce  an  adjusted  seat  l>elt 
use  rate  reflecting  the  required  vehicle  and 
occupant  population. 

B.  The  process  may  be  expressed 
mathematically  as  follows: 

U.  =  U.((Npc  *  Rpc  +  N»v  •  Rav)  /  N.) 
Where: 

U.  -  the  adjusted  State  seat  belt  use  rate 
U,  *  the  State-submitted  seat  belt  use  rate 
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Npc  =  the  national  front  outboard  passenger 

car  seat  belt  use  rate  from  NOPUS 
Nhv  =  the  national  front  outboard  LTV  seat 

belt  use  rate  from  NOPUS 
Rpc  =  the  portion  of  State  passenger  motor 

vehicle  registrations  that  are  passenger 

cars 
Riiv  =  the  portion  of  State  passenger  motor 

vehicle  registrations  that  are  LTVs 
N.  =  the  national  seat  belt  use  rate  for  the 

State-surveyed  vehicle  and  occupant 

population  (or  closest  available  group 

from  NOPUS) 

Appendix  B— Prooednras  fiar  Missing  or 
Inadequate  SUte-Sidmiitted  Information 
(Calendar  Years  1996  and  1997) 

A.  If  SUte-sulnnitted  seat  belt  use  rate 
information  is  unavailable  or  inadequate  for 
both  calendar  years  1996  and  1997,  State  seat 
belt  use  rates  for  calendars  year  1996  and 
1997  will  be  estimated  based  on  seat  belt  use 
rates  of  fatally-injured  occupants.  Data  from 
the  Fatality  Analysis  Reporting  System 
(PARS)  will  be  translated  into  estimated 
observed  seat  belt  use  rates  using  an 
algorithm  that  relates  historical  belt  use  by 
Catally-injured  occupants  to  observed  use.' 
•   B.  The  algorithm  is  as  follows: 
u  =  (  -  .221794  +  V.049193  +  .410769F)  / 

.456410 
Where: 

u  =  the  estimated  observed  seat  belt  use 
F  =  the  seat  belt  use  in  potentially  fatal 
crashes 
In  the  above  formula,  F  is  calculated  as 
follows: 

F  =  (f/(l-e))/((f/(l-e))  +  l-f) 
Where: 
F  =  the  seat  belt  use  in  potentially  fatal 

crashes 
e  =  State-specific  weighted  average 

effectiveness  of  seat  belts  in  passenger 
cars  and  passenger  motor  Vehicles  that 
are  not  passenger  cars 
f  =  State-specific  seat  belt  use  rate  of  fatally- 
injured  occupants  of  passenger  vehicles 
C  If  State-submitted  seat  twit  use  rate 
information  is  available  for  either  calendar 
year  1996  or  1997,  but  not  both,  a  State  seat 
belt  use  rate  for  the  year  for  which 
information  is  missing  will  be  estimated  by 
calculating  the  percent  change  in  the  FARS- 
based  observed  seat  belt  use  rate  (derived 
from  the  above  algorithm)  between  the  two 
years.  This  factor  will  then  be  applied  to  the 
seat  belt  use  rate  from  the  known  year  to 
derive  an  estimate  of  the  seat  l>elt  use  rate  for 
the  unknown  year. 

Appendix  C— CertiScation  (Calendar  Year 
1998  Survey  Baaed  on  Survey  Approved 
Under  23  U.S.C.  1S3) 

State  Certification-Ckjiendar  Year  1998  Seat 
Belt  Use  Survey 

State  of 

Seat  Belt  Use  Rate  Reported  for  Calendar 
Year : %■ 


In  accordance  with  the  provisions  of  23 
CFR  1240.12(c)(2),  I  hereby  certify  as  follows: 

1.  The  seat  belt  use  rate  reported  above  is 
based  on  a  survey  whose  design  was 
approved  by  NHTSA,  in  writing,  on  or  after 
June  29, 1992,  under  the  provisions  of  the 
grant  program  authorized  by  23  U.S.C  153. 

2.  The  survey  design  has  remained 
unchanged  since  the  survey  was  approved 
(except  to  the  extent  that  the  requirements  of 
paragraph  3  constitute  a  change). 

3.  The  survey  samples  all  passenger  motor 
vehicles  (including  cars,  pickup  trucks,  vans, 
minivans,  and  sport  utility  vehicles), 
measures  seat  belt  use  by  all  front  outboard 
occupants  in  the  sampled  vehicles,  and 
counts  seat  belt  use  completely  within  the 
calendar  year  for  which  the  seat  belt  use  rate 
is  reported. 

Governor's  Re[Hesentative  for  Highway 
Safety 


'  Blincoe.  L.J.  Estimating  the  Benefits  of  Increased 
Safety  Belt  Use.  Washington.  DC:  U.S.  Department 
of  Transportation.  NHTSA.  DOT  HS  808  133.  June. 
1994. 


(Date) 

Appendix  D— DeleiminaBon  of  National 
Average  Seat  Belt  Use  Rate 

A.  To  determine  the  national  average  seat 
belt  use  rate  in  a  calendar  year,  each  State 
seat  belt  use  rate  frxr  the  calendar  year  will 
be  weighted  to  reflect  the  percentage  of  total 
national  vehicle  miles  traveled  attributable  to 
that  State. 

B.  If  a  State  seat  belt  use  rate  is  unavailable 
for  a  State  during  a  calendar  year  (either 
tiecause  the  State  did  not  conduct  a  seat  l>elt 
use  survey  or  a  survey  was  conducted  but 
does  not  comply  with  the  Uniform  Criteria 
for  State  Observational  Surveys  of  Seat  Belt 
Use,  23  CFR  Part  1340),  NHTSA  will 
calculate  a  State  seat  belt  use  rate,  using  the 
last  available  State  seat  belt  use  rate 
determined  under  §  1240.11  or  §  1240.12  of 
this  part,  as  applicable,  along  with 
information  on  seat  belt  use  rates  from  the 
PARS,  and  an  algorithm  relating  FARS  seat 
belLuse  rates  to  observed  seat  belt  use  rates 
(see  Appendix  1.  note).  This  procedure  will 
produce  an  estimated  State  seat  belt  use  rate 
for  the  unknown  calendar  year.  The 
estimated  State  seat  belt  use  rate  will  then  be 
weighted  in  the  manner  described  in 
paragraph  A  of  this  appendix. 

C  The  national  average  seat  belt  use  rate 
for  the  calendar  year  will  be  determined  by 
adding  the  weighted  State  seat  belt  use  rates 
for  each  of  the  States  (i.e.,  the  national 
average  seat  belt  use  rate  is  the  weighted 
average  of  all  the  State  seat  belt  use  rates). 

D.  NHTSA  may  elect  to  use  a  seat  belt  use 
survey  that  does  not  comply  with  the 
Uniform  Criteria  for  Sute  Observational 
Surveys  of  Seat  Belt  Use  in  determining  the 
national  average  seat  belt  use  rate  (even 
though  the  State  that  submitted  the  survey  is 
ineligible  to  receive  an  allocation  of  funds), 
if  in  NHTSA 's  judgment,  the  deficiencies  in 
the  survey  are  not  so  substantial  as  to  render 
the  survey  less  accurate  than  the  FARS 
estimate. 

Appendix  E — Determination  of  Federal 
Medical  Savings 

A.  To  determine  the  savings  to  the  Federal 
Government  from  reduced  medical  costs 
attributable  to  seat  belt  use,  NHTSA  will  first 


estimate  the  impact  of  seat  belt  use  on  the 
number  of  fatalities  and  injuries,  using 
methods  described  in  the  report  "Estimating 
the  Benefits  from  Increased  Safety  Belt 
Use."  <  These  methods  establish  a 
relationship  between  the  effectiveness  of  seat 
belts,  current  use  rates,  and  existing  injury 
levels  to  determine  the  impact  of  increasing 
seat  belt  use  on  motor  vehicle  safety.  Using 
these  methods,  NHTSA  will  estimate  the 
fatalities  prevented  and  the  non-fatal  injuries 
avoided  by  increased  seat  belt  use. 

B.  In  the  1996  report  "The  Economic  Cost 
of  Motor  Vehicle  Crashes.  1994,"  ^  NHTSA 
measiued  both  the  medical  costs  and 
payment  sources  for  motor  vehicle  crashes. 
NHTSA  will  adjust  the  national  medical  cost 
figures  from  this  report  to  individual  State 
income  levels  to  reflect  local  cost  levels. 
These  per-caae  costs  will  be  further  adjusted 
for  inflation,  using  the  most  recent  annual 
average  Consiuner  Price  Index  for  medical 
care,  and  then  multiplied  by  the  injuries  and 
fatalities  prevented  in  each  State  to  derive 
the  total  medical  care  savings  from  increased 
seat  belt  use.  The  Federal  portion  of  these 
costs  will  be  derived  from  the  best  available 
data  found  in  the  same  cost  reptort  or  in  otiier 
sources,  as  they  may  become  available- 
Issued  on:  September  30, 1998. 
Kennedi  R.  %Vykle, 
Administrator.  Federal  Midway 
Administration. 

Ricaido  MarlineK, 

Administrator,  National  Highway  Traffic 
Safety  Administration . 

[FR  Doc.  98-28811  Filed  10-23-98:  3:26  pm] 
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POSTAL  SERVICE 
39  CFR  Parte 

Board  of  Govemora  Bylawa 

agency:  Postal  Service. 

action;  Final  rule. 

SUMMARY:  The  Board  of  Governors  of  the 
United  States  Postal  Service  has 
approved  an  amendment  to  its  bylaws. 
TTie  amendment  allows  Governors 
attending  special  meetings  of  the  Board 
conducted  by  conference  telephone  call 
to  receive  the  statutory  $300 
compensation  for  a  meeting  day  if  the 
meeting  lasts  more  than  an  hour. 
EFFECTIVE  DATE:  October  6. 1998. 
FOR  FURTHER  MFORMATION  CONTACT: 
Thomas  J.  Koerber.  (202)  268-4800. 
SUPPLEMENTARY  MFORMATION:  On 
October  6,  1998,  the  Board  of  Governors 


» Blincoe.  L.J.  Estimating  the  Benefits  of  Increased 
Safety  Belt  Use.  Washington,  DC:  U.S.  Department 
of  Transportation,  NHTSA,  DOT  HS  808  133,  Jun^ 
1994. 

»  Blincoe.  L.J.  The  Economic  Cost  of  Motor 
Vehicle  Crashes.  1994  Washington.  DC;  U.S. 
Department  of  Transportation,  NHTSA.  DOT  HS 
808  425,  luly.  1996. 
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of  the  Postal  Service  amended  its  bylaw 
provisions  concerning  attendance  at 
meetings  by  telephone  conference  call. 
Previously,  bylaw  6.4  (39  CFR  6.4),  has 
provided  that  members  may  participate 
in  any  meeting  of  the  Board  of 
Governors  by  telephone,  but  that  only 
those  Governors  attending  in  person 
would  receive  the  $300  in  compensation 
provided  under  39  U.S.C.  202(a)  for 
attending  not  more  than  30  days  of 
raeetiuBS  per  year. 

Developments  in  technology  since 
this  bylaw  was  adopted  have  made  it 
possible  for  modem  business  and 
government  organizations  to  conduct 
meetings  by  teleconference  more 
effectively  than  in  the  past.  In  addition, 
while  the  Board  of  Governors  holds 
regular  monthly  meetings  in  person, 
generally  two  days  in  duration,  the 
Board  has  found  that  important  business 
sometimes  requires  the  scheduling  of 
special  meetings  by  teleconference,  in 
between  the  regularly  scheduled 
monthly  meetings,  as  authorized  in 
bylaw  6.2  (39  CFR  6.2),  and  subject  to 
compUance  with  the  Board's  rules 
implementing  the  Government  in  the 
Sunshine  Act.  in  Part  7  of  the  bylaws 
(39  CFR  part  7).  The  amendment 
approved  on  October  6  permits  a 
Governor  to  receive  the  $300  in 
compensation  for  participation  in  such 
a  special  meeting  of  the  full  Board  by 
teleconference,  if  the  meeting  is  more 
than  one  hour  in  duration.  It  also  allows 
compensation  for  special  committee 
meetings  held  Iwtween  Board  meetings. 
As  provided  in  39  U.S.C.  202(a), 
nevertheless,  the  number  of  meeting 
days,  including  both  regular  and  special 
meetings,  for  which  a  Governor  may  be 
paid  such  compensation  still  may  not 
exceed  30  days  per  year. 

List  of  Sab|acto  in  30  CFR  Part  6 

Administrative  practice  and 
procedure,  Oi^ganization  and  functions 
(Government  agencies),  Postal  Service. 

Accordingly.  39  CFR  Part  6  is 
amended  as  follows: 

PART  6-MEETmQS  (ARTICLE  VI) 

1.  The  authority  citation  for  Part  6 
continues  to  read  as  follows: 

Authority:  39  U.S.C.  202.  205.  401(2).  (10). 
1003,  3013:  5  U.S.C.  552b  (3),  (g). 

2.  Section  6.4  is  revised  to  read  as 
follows: 

fM.    Amndanot  by  conference  telephone 


Unless  prohibited  by  law  or  by  these 
bylaws,  a  member  of  the  Board  may 
participate  in  a  meeting  of  the  Board  by 
couference  telephone  or  similar 
communications  equipment  which 


enables  all  persons  participating  in  the 
meeting  to  hear  each  other  and  which 
permits  full  comphance  with  the 
provisions  of  these  bylaws  concerning 
public  observation  of  meetings. 
Attendance  at  a  meeting  by  this  method 
constitutes  presence  at  the  meeting;  and 
no  Governor  attending  by  telephone 
may  receive  compensation,  except  for  a 
special  meeting  by  conference  telephone 
that  is  more  than  one  hour  in  duration, 
or  a  special  committee  meeting  between 
Board  meetings  called  under  §  6.2  of 
these  bylaws. 
Stanley  F.  Mirw, 
Oiief  Counsel.  Legislative. 
[PR  Doc  98-29006  Filed  10-2&-98:  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  271 
[FRL-6179-7] 

Michigan:  Final  Authorization  of  Stat* 
Hazardous  Waste  Management 
Program  Revision 

AQENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Immediate  final  nile. 

SUMMARY:  Michigan  has  appUed  for  final 
authorization  of  the  revisions  to  its 
hazardous  waste  program  under  the 
Resource  Conservation  and  Recovery 
Act  (RCRA).  The  EPA  has  reviewed 
Michigan's  appUcation  and  determined 
that  its  hazardous  waste  program 
revision  satisfies  all  of  the  requirements 
necessary  to  qualify  for  final 
authorization.  Unless  adverse  written 
comments  are  received  during  the 
review  and  comment  period,  EPA's 
decision  to  authorize  Michigan's 
hazardous  waste  program  revision  will 
take  efiiect  as  provided  below. 
DATES:  This  immediate  final  rule  will 
become  effective  on  December  28. 1998. 
The  immediate  final  rule  will  become 
effective  without  further  notice  unless 
EPA  receives  adverse  written  comments 
on  or  before  November  30.  1998.  Should 
the  EPA  receive  such  comments,  it  will 
publish  a  timely  document  withdrawing 
this  rule. 

ADDRESSES:  Send  written  comments  to: 
Ms.  Judy  Feigler,  Michigan  Regulatory 
Specialist,  U.S.  Environmental 
Protection  Agency.  Region  5.  Waste, 
Pesticides  and  Toxics  Division  (DM-7J), 
77  W.  Jackson  Blvd.,  Chicago,  Illinois 
60604.  Copies  of  the  Michigan  program 
revision  application  and  the  materials 
which  EPA  used  in  evaluating  the 
revision  are  available  for  inspection  and 


copying  bom  9  a.m.  to  4  p.m.  at  the 
following  addresses:  Michigan 
Department  of  Environmental  Quality, 
608  W.  Allegan.  Hannah  Building. 
Lansing.  Michigan.  Contact:  Ms.  Ronda 
Blayer,  phone:  (517)  353-9548;  and 
EPA,  Region  5.  77  W.  Jackson  Blvd.,  . 
Chicago,  Illinois  60604.  Contact:  Ms. 
Judy  Feigler.  phone:  (312)  886-4179. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Judy  Feigler.  Michigan  Regulatory 
SpeciaUst,  U.S.  Enviroiunental 
Protection  Agency,  Region  5,  Waste, 
Pesticides  and  Toxics  Division  (DM-7J), 
77  W.  Jackson  Blvd.,  Chicago,  Illinois 
60604.  phone:  (312)  886-4179. 
SUPPLfiiENTARY  INFORMATION: 

A.  Background 

States  with  final  authorization  under 
section  3006(b)  of  the  RCRA.  42  U.S.C. 
6926(b).  have  a  continuing  obUgation  to 
maintain  a  hazardous  waste  program 
that  is  equivalent  to,  consistent  with, 
and  no  less  stringent  than  the  Federal 
hazardous  waste  program.  As  the 
Federal  hazardous  waste  program 
changes,  the  States  must  revise  their 
programs  and  apply  for  authorization  of 
the  revisions.  Revisions  to  State 
hazardous  waste  programs  may  be 
necessary  when  Federal  or  State 
statutory  or  regulatory  authority  is 
modified  or  when  certain  other  changes 
occur.  Most  commonly.  States  must 
revise  their  programs  because  of 
changes  to  EPA's  regulations  in  40  Code 
of  Federal  Regulations  (CFR)  parts  124, 
260  through  266,  268,  270,  273  and  279. 

B.  Mkhigan. 

Michigan  initially  received  Final 
Authorization  on  October  16, 1986, 
efiiective  October  30, 1986  (51  FR 
36804-36805)  to  implement  its  base 
hazardous  waste  management  program. 
Michigan  received  authorization  for 
revisions  to  its  program  on  November 
24, 1989,  efiiective  January  23.  1990  (54 
FR  48608):  on  April  23.  1991,  effective 
June  24, 1991  (56  FR  18517);  on  October 
1, 1993,  effective  November  30, 1993  (58 
FR  51244);  on  January  13, 1995. 
effective  January  13. 1995  (60  FR  3095); 
on  February  8.  1996.  effective  on  April 
8, 1996  (61  FR  4742);  and  on  November 
14, 1997,  effective  November  14, 1997 
(62  FR  61775). 

The  authorized  Michigan  RCRA 
program  was  incorporated  by  reference 
into  the  CFR  effective  April  24, 1989  (54 
FR  7420).  The  incorporation  by 
reference  was  amended  on  May  1, 1990, 
effective  May  1, 1990  (55  FR  18112)  and 
on  January  31, 1992,  effective  March  31, 
1992  (57  FR  3724). 

On  April  23, 1998,  Michigan 
submitted  a  final  complete  program 
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revision  application,  seeking 
authorization  of  its  program  revision  in 
accordance  with  40  CFR  271.21.  The 
EPA  reviewed  Michigan's  application, 
and  now  makes  an  immediate  final 
decision,  subject  to  receipt  of  adverse 
written  comment,  that  Michigan's 
hazardous  waste  program  revision 
satisfies  all  of  the  requirements 
necessary  to  qualify  for  final 
authorization.  Consequently,  EPA 
intends  to  grant  Michigan  final 
authorization  for  the  program 
modifications  contained  in  the  revision. 


The  pubUc  may  submit  written 
comments  on  EPA's  immediate  final 
decision  until  November  30,  1998. 
Copies  of  Michigan's  appUcation  for 
program  revision  are  available  for 
inspection  and  copying  at  the  locations 
indicated  in  the  ADDRESSES  section  of 
this  document. 

If  EPA  does  not  receive  adverse 
written  comment  pertaining  to 
Michigan's  program  revision  by  the  end 
of  the  comment  period,  the 
authorization  of  Michigan's  revision 
will  become  effective  in  60  days  from 
the  date  this  document  is  published.  If 


the  Agency  does  receive  adverse  written 
comment,  it  will  publish  a  notice 
withdrawing  this  inunediate  final  rule 
before  its  effective  date.  EPA  will  then 
address  the  comments  in  a  later  final 
rule  based  on  the  document  appearing 
in  the  Proposed  Rules  section  of  today's 
Federal  Register.  EPA  may  not  provide 
additional  opportunity  for  comment. 
Any  parties  interested  in  commenting 
should  do  so  at  this  time. 

Michigan  is  today  seeking  authority  to 
administer  the  following  Federal 
requirements  promulgated  between 
February  21. 1991.  and  March  26. 1996: 


Checklist  No. 

Descriptk>(U>f  Federal  requirement 

FEDERAL  Register  date  and  page 

Anatogous  State  authority 

85  

Burning  of  Hazardous  Waste  in  Boilers 
arxl  Industrial  Furnaces. 

February  21    1991   56  FR  7134 

R  299.9102(a). 

R  299.91 04(m).  (p)  and  (q). 

R  299.91 06(n). 

R  299.9107(r). 

R  299.9202(1  )(b){v)  and  (vO. 

R  299.9204(1  )(m).  (2)(d).  (h)  and  (j). 

R  299.9502. 

R  299.9504(15)  and  (19), 

R950e(1)(b).R  299.9519. 

R  299.9601. 

R  299.9613. 

R  299.9623(1).  R  299.9608. 

R  299.11001(4).  and 

R  299.1 1003(1)(l).  (0).  (q).  (r)  and  (t) 

94 

Burning  of  Hazardous  Waste  in  Boilers 
and   Industrial   Furnaces;   Corrections 

July  17.  1991.  56  FR  32688 

R  299.9202(1  )(b)(v)  and  (vi). 

R  299.9203(4)(b). 

and  Technical  Amendments  1. 

R  299.9206(2).  R  299.9502. 

R  299.9504(15)  and  (19). 

■ 

R  299.9508(1  )(b). 

R  299.9519(3)(b).  (5)(i).  (9)  and 
(10)(d).  R  299.9601(3)  and  (8).  R 
299.9808(2)(b)  and  (c)  and  (6H8). 

R  299.1 1003(1  )(l).  (0).  (q).  (r)  and  (t) 

96 

Burning  of  Hazardous  Waste  in  Boilers 
and    Industrial    Furnaces.    Technical 

August  27.  1991.  56  FR  42504 

R  299.9202(1  >(b)(vO. 

R  299.9203(4)(b). 

Amendments  II. 

R  299.9601(3)  and  (8). 

R  299.9808(1).  (3)(a).  (b).  and  (d). 

(6).  (7)(a)(0.  (b)  and  (c)  and  (8). 

and 
R  299.11003(1)0).  (o).  (q),  (r)  and  (t) 

98              

Coke  Ovens  Administrative  Stay 

SepteiT*er  5.  1991.  56  FR  43874  

January  29.  1992.  57  FR  3462  ...„ 

R  299.9808(1) 

100  

Liners  and  Leak  Detectkm  Systems  for 
Hazanious  Waste  Land  Disposal  Units. 

R  299.91 07(i)  and  (z). 

R  299.9504(6>-^8),  and  (19), 

R  299.9508(1  )(b). 

R  299.9516(6). 

R  299.9519(5)(bXxiO  and  (9). 

R  299.9601  (2)(d).  (3)  and  (8). 

R  299.9603(5). 

R  299.9604(1  )(a)  and  (b). 

R  299.9605(1)  and  (3). 

R  299.9609(1)  and  (5), 

R  299.9616(1).  (2)  and  (4), 

R  299.961 7(1  H3). 

R  299.961 9(1  )-(4).  and  (6). 

R  299.9620. 

R  299.9622. 

R  299.1 1003(1  )(l).  (m).  (o)  and  (D 

103 

Hazardous  Debris  Case-t)y-Case  Capac- 
ity Variance. 

May  15. 1992,  57  FR  20766 

R  299.931 1.R  299.9413. 

R  299.9627.  wid 

R  299.1 1003(1)(s) 

IK 

Recycled  Coke  By-Product  Exduswn 

June  22.  1992,  57  FR  27880  

R  9204(1  Mm)  and 

R  299.9808(1) 

IfMt 

Lead-Bearing  Hazardous  Materials  Case- 
by-Case  Capacity  Variance. 

June  26. 1992.  57  FR  2828  

R  299.9311.  R  299.9413. 

R  299.9627.  and 

R  299.11 003(1  )(s) 
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Checklist  No. 


Description  of  Federal  requirement 


Federal  Register  date  and  page 


Analogous  State  authority 


100 


110 


111 


112 


113 
114 

115 

116 

118 

119 
122 


123 


Land  Disposal  Restrictions  for  Newty  List- 
ed Wastes  and  Hazardous  Debris. 


Coke  By-Products  Listings 


Burning  ol  Hazardous  Waste  in  Boilers 
and  Industrial  Furnaces;  Technical 
Amerxjment  III. 


Recycled  Used  Oil  Management  Stand- 
ards. 


Financiai  Respor«Jbility  for  Third-Party  Li- 
ability, Ctosure.  and  Post-Ctosure. 

Burning  of  Hazardous  Waste  in  Boilers 
and  Industrial  Furnaces:  Technical 
Amendment  IV. 

Chlorinated  Tokwnes  Production  Waste 
Listing. 

Hazardous  Soil  Case-By-Case  Capacity 
Variance. 


Liquids  in  Landfills  II 


Toxicity  Characteristic  Revision:  TCLP 
Correctioa 

Recycled  Used  Oil  Management  Stand- 
ards: Technical  Amendments  and  Cor- 
rectfons  I. 


Land  Dtoposal  Restrictfons:  Rer>ewal  of 
the  Hazardous  Waste  Debris  Case-by- 
Case  Capacity  Variance. 


August  18.  1992,  57  FR  37194 


August  18,  1992,  57  FR  37284 


August  25.  1992,  57  FR  38558 ^. 


September  10, 1992.  57  FR  41566 


September  16,  1992,  57  FR  42832 
September  30,  1992,  57  FR  44999 

October  15,  1992.  57  FR  47376  

October  20.  1992.  57  FR  47772  

Ktovember  18.  1992.  57  FR  54452  . 


November  24,  1992,  57  FR  55114.  as 

amended  on  February  2.  1993.  58  FR 

6854. 
May  3.  1993.  58  FR  26420-26426.  as 

amended  on  June  17.   1993.  58  FR 

33341. 


May  14.  1993.  58  FR  28506 


R  299.9203(4)(c)  and  (6). 

R  299.9306(1  )(a)(iii)  and  (b). 

R  299.9311.  R  299.9413. 

R  299.9504(1  )(b)  and  (c). 

R  299.9508(1  )(b). 

R  299.9601(3)  and  (8). 

R  299.9613(1)  and  (6). 

R  299.9616(1)  and  (4), 

R  299.9627,  R  299.9701, 

R  299.1 1003(1  )(l),  (o).  (s)  and  (t) 

R  299.9204(1  )(m), 

R  299.9209,  R  299.9222.  and 

R  299.1 1003(1)(i) 

R  299.91 04(q). 

R  299.91 06(n). 

R  299.9202(4)(d). 

R  299.9206(2)-<4). 

R  299.9210(2). 

R  299.9211(4). 

R  299.9212(9).  R  299.9601. 

R  299.9608(1).  (3)(b)  and  (c).  (4).  (5), 

(6)  and  (8).  and 
R  299.1 1003(1)(g).  (I),  (o).  (q).  (r)  and 

(t) 
R  299.91 02(n)  and  (z), 
R  299.9104(1)  and  (j). 
R  299.91 06(r),  R  299.9107(f), 
R  299.9109(m),  (oHt).  and  (v)-(bb), 

R   299.9203(1  )(c)-(e),   (2)(b)   and 

(c), 
R  299.9204(1  )(o), 
R  299.9205(8). 
R  299.9206(2)(cHe).  (3)(b)-(g)  and 

(4). 
R  299.9808(2). 
R  299.9809.  R  299.9810- 
R  299.9816.  and 
R299.11003(1)(v) 
R  299.9709.  R  299.9710(8).  (10)(e) 

and  (13) 
R  299.9808(3)(d),  (6)  and  (8).  and  R 

299.1 1003(1)(q).(r)  and  (t) 

R  299.9222,  R  299.9209.  and 
R  299.11 002(1  )(i) 
R  299.9311.  R  299.9413. 
R  299.9627.  and 
R  299.1 1003(1)(s) 
R  299.9107(1)  and  (u). 
R  299.9601(3)  and  (8), 
R  299.9605(1)  and  (3), 
R  299.9619(1)  and  (6).  and 
R  299.1 1003(1)0)  and  (o) 
R  299.1 1003(1  )(i) 


R  299.9109(0), 

R  299.9203(1)(c)  and  (d)  and  (2)(b) 

and(c), 
R  299.9204(2)(n), 
R  299.9205(8).  R  299.9206  (2)-(4).  R 

299.9809. 
R  299.9810(1).  (3)  and  (5). 
R  299.9812(2)(d).  (3)  and  (7), 
R  299.9813(3).  (5)  and  (7). 
R  299.9ei4(3)(a)rM).  (4)  and  (8).  R 

299.9815(1).  (3)(b).  (d).  (e)  and  (4). 

and 
R  299.1 1003(1)(v) 
R  299.9311.  R  299.9413. 
R  299.9627.  and 
R  299.1 1003(1)(s) 
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Checklist  No. 


124 


125 


126 


Description  of  Federal  requirement 


Land  Disposal  Restrictkxis  for  lgnilat)le 
and  Corrosive  Characteristic  Wastes 
Whose  Treatment  Standards  Were  Va- 
cated. 

Burning  of  Hazardous  Waste  in  Boilers 
and  Industrial  Furnaces;  Changes  for 
Consistency  with  New  Air  Regulations. 

Testing  and  Monitoring  Activities  


Federal  Register  dale  and  page 


May  24,  1993.  58  FR  29860 


July  20. 1993.  58  FR  38816 


127 

128 

129 
130 


131 

132 
134 

135 

136 
137 

139 
140 

141 


Boilers  and  Industrial  Furnaces;  Adminis- 
trative Stay  and  Interim  Staridards  for 
Bevill  Resklues. 

Wastes  From  the  Use  of  Chkxophenofic 
Formulatfons  in  Wood  Surface  Protec- 
tfoa 

Revismn  of  Conditional  Exemption  for 
Small  Scale  Treatabiity  Studies. 

Recycled  Used  Oil  Management  Stand- 
ards; Technical  Amendments  and  Cor- 
rections II. 


Recordkeeping     Instructnns;     Technical 

AmendmenL 

Wood  Surface  Protection;  Correction 

Correction  of  Beryllium  Powder  (P015) 

Listing. 


Recovered  OH  Exckjsfon 


Removal  of  the  Conditional  Exemption  for 
Certain  Slag  itesxJues. 

Universal  Treatment  Standards  and 
Treatment  Standards  for  Organic  Tox- 
kdty  Characteristic  Wastes  and  Newly 
Listed  Wastes. 


Testing  and  Monitoring  Activities  Amend- 
ment I. 

CartMHTiale  Production  kientification  and 
Listing  of  Hazardous  Waste. 


Testing  and  Monitoring  Activities  Amend- 
ment H. 


August  31,  1993.  58  FR  46040.  as 
amended  on  September  19.  1994,  59 
FR  47980. 


Anatogous  State  auttwrily 


November  9, 1993,  58  FR  59598 

January  4, 1994,  59  FR  458  ....... 

February  18, 1994,  59  FR  8362  . 
March  4,  1994.  59  FR  10550 


March  24. 1994.  59  FR  13891  

June  2. 1994,  50  FR  28484  „ 

June  20.  1994.  59  FR  31551  

July  28.  1994.  59  FR  38536 

August  24.  1994.  59  FR  43496 

September  19.  1994.  59  FR  47982.  as 
amended  on  Januwy  3.  1995.  60  FR 
242. 


January  13.  1995.  60  FR  3069 
Febmary  9.  1995.  60  FR  7824  . 

April  4. 1995.  60  FR  17001  — 


R  299.9311.  R  299.9413. 

R  299.9627. 

R  299.9503(1  )(f)  (mK 

R  299.951 9(5)(b)  (m).  and 

R  299.11003(1)  (s) 

R  299.980e(3)(d).  (6)  and  (8), 

R  299.1 1003(1  )(q),  (r)  and  (t).  and  R 

299.11001(4) 
R299.9211(1)(a)and(4), 
R  299.9212(2)  and  (4), 
R  299.9311,  R  299.9413, 
R  299.9504(4).  (15),  and  (19), 
R  299.9508(1  )(b), 
R  299.9601  (2)(h),  (3)  and  (8), 
R  299.9615(1). 
R  299.9619(1)  and  (6). 
R  299.9627,  R  299.9608(5)  and  (7), 

R    299.1 1001  (1)(1)     and    (v),     R 

299.1 1003(1)(g).   (i).    (0.   (o).   (s). 

and  (t),  and 
R  299.11005 

R  299.9808(6)  and  (8),  and 
R  299.1 1003(1  )(q)  and  (r) 

R  299.1 1 003(1  )(i)  and 
R  299.11005 

R  299.9204(7)(a)-(b),  (8).  (9)  and 

(10)(cHe) 
R  299.9106(1). 
R  299.91 09(aa). 
R  299.9203(1  )(c)  and  (d)  and  (2)(b) 

«id(c). 
R  299.9809(1  )(a).  (2)-(2)(b).  and  (hH 

(m),  R  299.9812(3)  and  (7),  R 

299.9613(1)  aid  (2)(c),  and 
R  299.1 1003(1  )(v) 
R  299.1 1 003(1  )(n)  and  (p) 

R  299.1 1005 

R  299.9224.  R  299.9311, 

R  299.9413.  R  299.9627,  and 

R  299.1 1003(1)(i)  and  (s) 

R  299.9203(4)(b), 

R  299.9204(1)0). 

R  299.9206(3)(c>-(g).  and 

R  299.9806(2) 

R  299.9311.  R  299.9413. 

R  299.9627.  R  299.9601(4).  and  R 

299.11003 
R  299J202(3)(c).  (6).  (6)(b).  (7)  and 

(8).  R  299.9311. 
R  299.9413. 
R  299.9503(1  )(f)(iO. 
R  299.9627.  R  299.9601  (6). 
R  296.9e08(3)(a)  and  (7).  and  R 

299.11003(1Mg).  (<i.  (r)  and  (s) 
R  299.11006 

R  299S203(1Hc).  (lMc)(vi)  and  (vi) 

and  (4)(d). 
R  299.9222.  R  299.9224. 
R299J225.and 

R  299.1 1003(1)(l)  

R  299.11005 
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ChaddistNa 


DMCfiplion  o(  FsdsfBl  rsquironwnl 


Federal  Register  date  afxJ  page 


Analogous  State  authority 


142A 


umwaraalWi 


Ganarai  Provisione 


May  11. 1995. 60  PR  25492 


142B 


UiWafaai  Waala:  SpacMte  PwMatona  for 


142C 


1420 


142E  ... 
144  

145 

150 


UniMrMi  WaMa:  SoacMc  Prewiaiom  lor 


Unlwaraal  Waala  Rula:   SpacMc  Prowi- 
ilonafor 


Univaraal  Waala  Rula:  PalMon  Proviaiona 
IB  Add  a  New  UntMraal  WaMa. 

ol  Lagrihr  Cibaolaii  Rulaa 


Uquidiln 


IN 


May  11. 1995. 60  FR  25492 


May  11. 1995.  60  FR  25492 


May  11.  1996,  60  FR  25492 


May  11.  1995,  60  FR  25492  . 
June  29.  1995.  60  FR  33912 

July  11.  1995.  60  FR  35703  .. 


AmandwanH  to  tie  OainiNon  of  SoNd    March  26, 1996.61  FR  13103 
N. 


R  299.91 02(r). 
R  299.9104(a) 
R  299.9106(b). 

R  299.9109(f)-(l(). 

R  299.9204(3)(b). 

R  299.9205(2)  «id  (5). 

R  299.9228.   R  299.9301  (2>-(6).   R 

299.9302(2). 
R  299.9311.  R  299.9413. 
R  299.9503(1  )(c)  and  (D. 
R  299.9601(3).  (6).  and  (8). 
R  299.9627.  Mid  R  299.1 1003(1Ko). 

(*)and(u) 
R  299.9101(a)  and  (s). 
R  299.9100(0. 
R  299.9206(3)(b)-(g). 
R  299.9228.  R  299.9311, 
R  299.9413. 
R  299.9503(1  )(D. 
R  299.9601(3).  (6)  and  (8). 
R  299.9627.  R  299.9804(1)  and  (2). 

and 
R  299.1 1003(1)(o).  (s)  and  (u) 
R  299.91 03(r). 
R  299.9106(k). 
R  299.9109(1).  R  299.9228. 
R  299.9311.  R  299.9413. 
R  299.9503(1  )(D. 
R  299.9601(3).  (6)  and  (8). 
R  299.9627.  and 
R  299.1 1003(1  )(o).  (s)  and  (u) 
R  299.9108(d). 
R  299.9109(f).  R  299.9228. 
R  299.9311.  R  299.9413. 
R  299.9503(1)0). 
R  299.9601(3).  (6)  and  (8). 
R  299.9627.  and 
R  299.1 1003(1)(o).  (s)  and  (u) 
R  299.9229.  and 
R  299. 11 003(1  )(g) 
R  299.9220. 

R  299.9SO2(2)(b)(0  and  (11). 
R  299.9808(6)  and  (8).  and 
R  299.1 1003(1  )(q)  and  (t) 
R  299.9601(1).  (3)  and  (8). 
R  299.9619(1)  and  (6). 
R  299.1 1003(1)(n)  and  (o) 
R  299.9204(1  )(l) 


«Tha  MkNgart  praniiiona  ara  Iram  ••  MkNgan  AdrnWaHallv  Code  unless  otherwise  stated. 


EPA  afaall  administer  any  RCRA 
hanrdous  waata  pannita.  or  portions  of 
pannits.  that  contain  oonditions  baaed 
upon  tlia  Pedaial  pfogram  provisions  for 
wUdk  the  State  is  applying  for 
authorintion  and  wUcfa  were  uaed  by 
EPA  prior  to  the  aflactive  date  of  this 
authoritioo.  EPA  will  suspend 
twiianre  of  any  fuithar  permits  under 
the  provisiaiis  for  wdiich  the  State  is 
being  authoci»d  on  the  efiactive  date  of 
this  authoriatiao.  EPA  haa  previously 
suspended  iaauanoe  of  pannits  for  the 
othar  provisions  on  October  30. 1966; 
January  23. 1990:  June  24. 1901; 
Novambar  30. 1903:  and  April  8. 1996. 
the  eOaotive  dates  of  Michigui  final 
authoriaations  for  the  RCRA  baae 
program  and  for  the  Non-HSWA 


Qusters  I-VI.  HSWA  Clusters  I  and  D. 
and  portions  of  RCRA  Clusters  I-m. 

Michigan  is  not  authorized  to  operate 
this  Federal  program  on  Indian  lands. 
This  authority  remains  with  EPA  unless 
provided  otherwise  in  a  future  statute  or 
regulation. 

CDeciaioo 

I  conclude  that  Michigan's 
application  for  program  revision 
authorization  meets  all  of  the  statutory 
and  regulatory  requirements  established 
by  RCRA.  Accordingly.  EPA  grants 
Michigan  final  authorization  to  operate 
its  hazardous  waste  program  as  revised. 
Michigan  now  has  responsibility  for 
permitting  treatment,  storage,  and 
disposal  fiicilities  within  its  borders 


(except  in  Indian  country)  and  for 
carrying  out  the  aspects  of  the  RCRA 
program  described  in  its  revised 
program  application.  sub)ect  to  the 
limitations  of  the  HSWA.  Michigan  also 
has  primary  enforcement 
responsibilities,  although  EPA  retains  • 
the  right  to  conduct  inspections  under 
section  3007  of  RCRA.  and  to  take 
enforcement  actions,  including  but  not 
limited  to  overfiling.  under  sections 
3008.  3013  and  7003  of  RCRA. 

D.  Codification  in  Part  272 

The  EPA  uses  40  CFR  part  272  for 
codification  of  the  decision  to  authorize 
Michigan's  program  and  for 
incorporation  by  reference  of  those 
provisions  of  its  statutes  and  regulations 
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that  EPA  wrill  enforce  under  sections 
3008.  3013  and  7003  of  RCRA.  EPA 
reserves  amendment  of  40  CFR  part  272. 
subpart  X.  imtil  a  later  date. 

Administrative  Reqairemento 

A.  Executive  Order  12866 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
reqiurements  of  Executive  Order  12866. 

B.  Executive  Order  13045 

Executive  Order  13045.  "Protection  of 
(Children  from  Environmental  Health 
Risks  and  Safety  Risks."  applies  to  any 
rule  that:  (1)  the  Office  of  Management 
and  Budget  determines  is  "economically 
significant"  as  defined  imder  Executive 
Order  12866.  and  (2)  concerns  an 
environmental  health  or  safety  risk  that 
EPA  has  reason  to  believe  may  have  a 
disproportionate  effect  on  children.  If 
the  regulatory  action  meets  both  criteria, 
the  Agency  must  evaluate  the 
environmental  health  or  safety  effects  of 
the  planned  rule  on  children  and 
explain  why  the  planned  regulation  is 
preferable  to  other  pot«itially  effective 
and  reasonably  feasible  alternatives 
considered  by  the  Agency. 

This  rule  is  not  sutqect  to  E.0. 13045 
because  it  is  not  an  economically 
significant  rule  as  defined  by  E.O. 
12866,  and  because  it  does  not  involve 
decisions  based  on  environmental 
health  or  safety  rides. 

C.  Executive  Order  13084 

Under  Executive  Order  13064,  EPA 
may  not  issue  a  regulation  that  is  not 
required  by  statute,  that  significantly  or 
uniquely  affects  the  communities  of 
Indian  tribal  governments,  and  that 
imposes  substantial  direct  compliance 
costs  on  those  communities,  unless  the 
Federal  government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  the  tribal 
governments,  or  EPA  provides  to  the 
Office  of  Management  and  Budget  a 
description  of  the  prior  consultation  and 
commimications  the  agency  has  had 
with  representatives  of  tribal 
governments  and  a  statement  supporting 
die  need  to  issue  the  regulation.  In 
addition.  Executive  Ordar  13084 
requires  EPA  to  develop  an  effective 
process  permitting  elected  and  other 
representatives  of  Indian  tribal 
governments  to  provide  meaningful  and 
timely  input  in  the  development  of 
regulatory  policies  on  nutters  that 
significantly  (x  imiquely  affect  their 
communities. 

This  rule  is  not  subject  to  EX).  13084 
because  it  does  not  significantly  or 
uniquely  affiects  the  communities  of 
Indian  tribal  govmnments.  Michigan  is 


not  authorized  to  implement  the  RCRA 
hazardous  waste  program  in  Indian 
country.  This  action  has  no  effect  on  the 
hazardous  waste  program  that  EPA 
implements  in  Indian  coiuitry  within 
the  State. 

D.  Unfunded  Mandates  Reform  Act 

Title  n  of  the  Unfunded  Mandates 
Refonn  Act  of  1995  (UMRA).  Public 
Law  104—4.  establishes  requirements  for 
Federal  agencies  to  assess  the  effects  of 
certain  regulatory  actions  on  State, 
local,  and  tribal  governments  and  the 
private  sector.  Under  sections  202  and 
205  of  the  UKffiA,  EPA  generally  must 
prepare  a  written  st^ement  of  economic 
and  regulatcHy  ahematives  analyses  Cor 
proposed  and  final  rules  with  Federal 
mandates,  as  defined  by  the  UMRA,  that 
may  result  in  ocpenditures  to  State, 
local,  and  tribal  govemmoits.  in  the 
aggregate,  or  to  the  private  sector,  of 
$100  million  or  more  in  any  one  year. 

EPA  has  determined  that  section  202 
and  205  requirements  do  not  appfy  to 
today's  action  because  this  rule  does  not 
contain  a  Federal  mandate  that  may 
result  in  annual  expenditures  of  $100 
million  or  more  for  State,  local,  and/or 
tribal  governments  in  the  aggregate,  or 
the  private  sector.  Costs  te  State,  local 
and/or  tribal  governments  already  exist 
imder  the  Michigan  program,  and 
today's  action  does  not  impose  any 
additional  obligations  on  regulated 
entities.  In  fact.  EPA's  approval  of  State 
programs  generaUy  may  reduce,  not 
increase,  compliance  costs  for  the 
private  sector.  Fiuther,  as  it  applies  to 
the  State,  this  action  does  not  impose  a 
Federal  intergovernmental  mandate 
because  UMRA  does  not  include  duties 
arising  from  participation  in  a  voluntary 
federal  program. 

The  requirements  of  section  203  of 
UMRA  also  do  not  apply  to  today's 
action.  Before  EPA  establishes  any 
regulatory  requirements  that  may 
significantly  or  uniquely  affect  small 
governments,  including  tribal 
governments,  section  203  of  the  UMRA 
requires  EPA  to  develop  a  small 
government  agency  plan.  This  rule 
contains  no  regulatcwy  requirements  that 
might  significantly  or  uniquely  affsct 
small  governments.  Although  small 
governments  may  be  hazardous  waste 
generators,  transporters,  or  own  and/or 
operate  TSDFs,  they  are  already  subject 
to  the  regulatory  requirements  under  the 
existing  State  laws  that  are  being 
authorized  by  EPA.  and,  thns,  are  not 
subject  to  any  additional  ugnificant  or 
luiique  requirements  by  virtue  of  this 
program  approval. 


£.  Regulatory  Flexibility  Act 

Pursuant  to  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601  et  seq..  as  amended  l^ 
the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996), 
whenevOT  an  ag«icy  is  required  to 
publish  a  notice  of  rulemaking  for  any 
proposed  or  final  rule,  it  must  prepare 
and  make  availabfe  for  puUic  comment 
a  regulatory  flexibtlUy  analjrsis  that 
desoibes  the  effect  of  the  Tufe  on  small 
entities  (i.e.,  small  businesses,  small 
organizations,  and  small  governmental 
jurisdictions).  This  analysis  is 
unnecessary,  however,  if  the  agency's 
administrator  certifies  that  the  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  munber  of  small 
entities. 

The  EPA  has  determined  that  this 
authorization  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Such  small    ■ 
entities  which  are  hazardous  waste 
generatMS,  transporten,  or  which  own 
and/or  operate  l^DFs  are  already 
sul^ect  to  the  regulatory  requirements 
under  the  existing  State  laws  thM  am 
now  being  authorized  by  EPA.  The 
EPA's  audiorizaticRi  does  not  impose 
any  significant  additional  burdens  on 
these  small  entities.  This  is  because 
EPA's  authorization  would  simply 
result  in  an  administrative  change, 
rather  than  a  change  in  the  substantive 
requirements  imposed  on  these  small 
entities. 

Pursuant  to  the  provision  at  5  U.S.C 
605(b),  the  Agency  hereby  certifies  that 
this  authorization  will  not  have  a 
significant  economic  impact  on  a 
si]A)stantial  number  of  small  entities. 
This  authorization  approves  regulatory 
requirements  under  existing  State  law  to 
which  small  entities  are  already  subject 
It  does  not  impose  any  new  burdens  on 
small  entities.  This  ride,  therefore,  does 
not  require  a  r^ulatoiy  flexibility 
analysis. 

F.  Submission  to  Congress  and  the 
Comptroller  General 

The  Ckingressional  Review  Act.  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  nde  may  take  effect,  the 
agency  promiUgating  the  rufe  must 
submit  a  rufe  repwt,  which  indodes  a 
copy  of  the  nile,  to  each  House  of  the 
C^ongress  and  to  the  Comptroller  General 
of  the  United  States.  The  EPA  will 
submit  a  report  containing  this  rufe  and 
other  required  information  to  the  U.S. 
Senate,  the  U.S.  House  of 
Representatives  and  the  (Comptroller 
General  of  the  United  States  prior  to 
pubUcation  of  the  rufe  in  today's 


57918         Federal  Ragtoter/Vol.  63.  No.  209 /Thursday.  October  29.  1998 /Rules  and  Regulations 


Federal  Register.  This  rule  is  not  a 
"mafor  nile"  as  defined  by  S  U.S.C. 
804(2). 

G.  PapeiwoHc  Reduction  Act 

Under  the  Paperwork  Reduction  Act, 
44  U.S.C  3501  et  seq..  Federal  agencies 
must  consider  the  paperwork  burden 
imposed  by  any  information  request 
contained  in  a  proposed  rule  or  a  final 
rule.  This  rule  will  not  impose  any 
infcHination  requirements  upon  the 
regulated  community. 

H.  National  Technology  Transfer  and 
Advancement  Act 

Section  12(d)  of  the  National 
Technology  Transfer  and  Advancement 
Act  of  1995  ("NTTAA").  Public  Uw 
104-113.  section  12(d)  (IS  U.S.C.  272 
note)  directs  EPA  to  use  voluntary 
consensus  standards  in  its  regulatory 
activities  unless  to  do  so  would  be 
inconsistent  with  applicable  law  or 
otherwise  impractical.  Volimtary 
consensus  standards  are  technical 
standards  (e.g.,  materials  specifications, 
test  methods,  sampling  procedures,  and 
business  practices)  that  are  developed  or 
adopted  by  volimtary  consensus 
standards  bodies.  The  NTTAA  directs 
EPA  to  provide  Congress,  through  OMB, 
explanations  when  the  Agency  decides 
not  to  use  available  and  applicable 
volimtary  consensus  standards. 

This  action  does  not  involve  technical 
standards.  Therefore,  EPA  did  not 
consider  the  use  of  any  voluntary 
consensus  standards. 

List  ofSoblects  in  40  CFR  Part  272 

Environmental  protection. 
Administrative  practice  and  procedure. 
Confidential  business  infonnation. 
Hazardous  waste.  Hazardous  waste 
transportation,  bidian  lands. 
Intetgovemmental  relations.  Penalties. 
Reporting  and  recordkeeping 
requirements.  Watw  pollution  control. 
Water  supply. 


:  This  notice  is  issued  under  the 
authority  of  Mctiona  2002(a).  3006  and 
7004(b)  of  the  Solid  Waste  Disposal  Act  as 
amended,  42  U.S.C  6912(a).  6926, 6974(b). 

Dated:  October  9. 1998. 
GaU( 


Acting  Regional  Administrator,  Region  5. 
(PR  Doc  98-28722  Filed  10-28-98:  8:45  am] 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Offloe  of  Inspector  Qeneral 

42  CFR  Part  1001 

Health  Care  Programs:  Fraud  and 
Abuae;  Reviaed  OIQ  Exclusion 
AuthorMee  Resulting  From  Public  Law 
104-191;  Connection 

AQENCY:  Office  of  hispector  General 

(OIG).  HHS. 

ACTKM:  Final  Rule;  correcting 

amendment. 


r:  This  document  contains 
corrections  to  the  final  regulations 
which  were  published  in  the  Federal 
Register  of  Wednesday,  September  2, 
1998  (63  FR  46676).  The  regulations 
addressed  revisions  to  the  OIG's 
administrative  sanction  authorities 
resulting  from  the  Health  Insurance 
PortabiUty  and  AccountabiUty  Act  of 
1996,  along  with  technical  and 
conforming  changes  to  the  OIG 
exclusion  authorities.  A  number  of 
inadvertent  errors  appeared  in  the  text 
of  the  regulations  relating  to  program 
integrity  for  the  Medicare  and  State 
health  care  programs.  As  a  result,  we  are 
malung  corrections  to  two  sections 
addressing  the  length  of  exclusion  and 
notice  of  intent  to  exclude  in  order  to 
assure  the  technical  correctness  of  these 
regulations. 

EFFECTIVE  DATE:  October  29, 1998. 
FOR  FURTHER  INFORMATION  CONTACT:  Joel 
Schaer,  (202)  619-0089,  OIG 
Regulations  Officer. 
SUPPI.EMCNTARY  INFORMATION:  The  HHS 
Ofiice  of  Inspector  General  (OIG)  issued 
final  regulations  on  September  2, 1998 
(63  FR  46676)  that  addressed  revisions 
to  the  OIG's  administrative  sanction 
authorities  resulting  from  the  Health 
Insurance  Portability  and 
Accountability  Act  of  1996,  along  with 
technical  and  conforming  changes  to  the 
OIG  exclusion  authorities.  In  that  final 
rule,  two  inadvertent  errors  appeared  in 
42  CFR  part  1001  and  are  now  being 
corrected. 

In  §  1001.2001,  addressing  the 
eUmination  of  in-person  hearings  prior 
to  when  an  exclusion  is  proposed,  the 
regulatory  language  was  intended  to  be 
consistent  with  the  preamble  discussion 
on  page  46682,  and  state  that  when  an 
exclusion  was  proposed  under 
§  1001.701  or  §  1001.801.  the  individual 
or  entity  would  be  permitted  to  request, 
in  conjunction  with  their  written 
submission,  an  opportimity  to  present 
oral  argument  to  an  OIG  official.  In 
order  to  correctly  emphasize  that  a 
request  to  present  oral  argument  to  an 


OIG  official  can  only  be  made  in  cases 
involving  exclusion  under  sections 
1 1 28(b)(6)  (B)  and  (C)  of  the  Social 
Security  Act,  we  are  correcting  the 
regulatory  text  that  was  set  forth  in 
§1001.2001. 

In  addition,  we  are  correcting  a 
typographical  error  that  appeared  on 
page  46686,  column  3  in 
§  1001.102(b)(4).  Specifically,  in  line  4 
of  paragraph  (b)(4),  the  words  "or 
behavior"  are  being  corrected  to  read  as 
"of  behavior." 

List  of  Subjects  in  42  CFR  Part  1001 

Administrative  practice  and 
procedure.  Fraud.  Grant  programs — 
health.  Health  facilities,  Health 
professions.  Maternal  and  child  health. 
Medicaid.  Medicare.  Social  security. 

Accordingly.  42  CFR  part  1001  is 
corrected  by  making  the  following 
correcting  amendments: 

PART  1001— PROGRAM  INTEGRITY- 
MEDICARE  AND  STATE  HEALTH 
CARE  PROGRAMS 

1.  The  authority  citation  for  part  1001 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  1302, 1320a-7, 
1320a-7b.  1395u(j),  1395y(d).  1395y(e), 
1395cc(b)(2)  (D).  (E)  and  (F).  and  139Shh:  and 
sec.  2455.  Pub.L.  103-355, 108  Stat.  3327  (31 
U.S.C  6101  note). 

2.  Section  1001.102  is  amended  by 
republishing  paragraph  (b)  introductory 
text  and  by  revising  paragraph  (b)(4)  to 
read  as  follows: 

f  1001.102    Length  of  exclusion. 

•        •        •        •        • 

(b)  Any  of  the  following  factors  may 
be  considered  to  be  aggravating  and  a 
basis  for  lengthening  the  period  of 
exclusion — 


(4)  In  convictions  involving  patient 
abuse  or  neglect,  the  action  that  resulted 
in  the  conviction  was  premeditated,  was 
part  of  a  continuing  pattern  of  behavior, 
or  consisted  of  non-consensual  sexual 
acts: 


3.  Section  1001.2001  is  amended  by 
revising  paragraph  (a),  by  redesignating 
paragraphs  (b)  and  (c)  as  paragraphs  (c) 
and  (d),  respectively,  and  by  adding  a 
new  paragraph  (b)  to  read  as  follows: 

flOOl.2001    Notice  of  krtsnt  to  exclude, 
(a)  Except  as  provided  in  paragraph 
(c)  of  this  section,  if  the  OIG  proposes 
to  exclude  an  individual  or  entity  in 
accordance  with  subpart  C  of  this  part, 
or  in  accordance  with  subpart  B  of  this 
part  where  the  exclusion  is  for  a  period 
exceeding  5  years,  it  will  send  written 
notice  of  its  intent,  the  basis  for  the 
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proposed  exclusion  and  the  potential 
effect  of  an  exclusion.  Within  30  days  of 
receipt  of  notice,  which  will  be  deemed 
to  be  5  days  after  the  date  on  the  notice, 
the  individual  or  entity  may  submit 
documentary  evidence  and  written 
argument  concerning  whether  the 
exclusion  is  warranted  and  any  related 
issues. 

(b)  If  the  OIG  proposes  to  exclude  an 
individual  or  entity  under  the 
provisions  of  §  1001.701  or  1001.801  of 
this  part,  in  conjunction  with  the 
submission  of  documentary  evidence 
and  written  argument,  an  individual  or 
entity  may  request  an  opportunity  to 
present  oral  argument  to  an  OIG  official. 

Dated:  October  20, 1998. 
Joel  Schaer. 
OIG  Regulations  Officer. 
IFR  Doc  9»-28736  Filed  10-28-98;  8:45  am) 
MUJNG  CODE  41«»44-r 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Adminletration  for  Children  and 
Famiiiee 

45CFRPart278 
RIN  0e70-AB92 

Welfare-to-\Mork  Data  Collection 

AGENCY:  Administration  for  Children 

and  Families,  HHS. 

ACTION:  Interim  final  rule;  request  for 

comments. 

SUMMARY:  The  Administration  for 
Children  and  FamiUes  is  issuing  an 
interim  final  rule  that  specifies  the 
reporting  requirements  appUcable  to 
States  and  Indian  tribes  with  respect  to 
participants  receiving  services  imder 
Welfare-to-Work  (WtW)  grants.  The 
overall  purpose  of  the  WtW  program  is 
to  assist  States,  Tribes,  and  other 
grantees  to  provide  transitional 
employment  assistance  that  moves  hard- 
to-employ  welfare  recipients.  Uving  in 
high  poverty  areas,  into  unsubsidized 
employment  and  economic  self- 
sufficiency.  WtW  grants  are  targeted  to 
assist  those  TANF  (Temporary 
Assistance  for  Needy  FamiUes) 
recipients,  and  certain  noncustodial 
parents,  who  have  experienced  or  have 
characteristics  associated  with  long- 
term  welfare  dependency.  This 
regulation  implements  portions  of 
section  411  of  the  Socid  Security  Act. 
42  U.S.C.  611. 

DATES:  The  interim  final  rule  is  effective 
October  29. 1998.  However,  affected 
parties  do  not  have  to  comply  with  this 


information  collection  requirement  until 
we  receive  approval  from  the  Office  of 
Management  and  Budget  and  pubUsh 
the  control  numbers  assigned  to  it  under 
the  Paperwork  Reduction  Act  of  1995. 

Conunent  period:  You  must  submit 
comments  by  December  28, 1998.  We 
will  not  consider  comments  received 
after  this  date. 

ADDRESSES:  You  may  mail  or  hand- 
deUver  comments  to  the  Administration 
for  Children  and  FamiUes.  Office  of 
Planning.  Research  and  Evaluation.  7th 
Floor  West.  370  L'Enfant  Promenade, 
SW.  Washington.  DC  20447.  Attention: 
Patrick  Brannen. 

Comments  that  are  less  than  10  pages 
in  length  may  be  transmitted  via 
facsimile  at  (202)  205-3598,  provided 
that  submission  of  written  text  follows. 

You  may  also  transmit  written 
comments  electronicaUy  via  the 
Internet.  To  transmit  conunents 
electronically,  or  download  an 
electronic  vereion  of  the  interim  final 
rule,  you  should  access  the  ACF  Welfare 
Reform  Home  Page  at  http;// 
www.acf.dhhs.gov/news/wel&re/  and 
foUow  any  instructions  provided. 

We  will  make  all  comments  available 
for  pubUc  inspection  at  the  Office  of 
Planning,  Research  and  Evaluation.  7th 
Floor  West.  901  D  Street.  SW. 
Washington,  DC  20447,  from  Monday 
through  Friday  between  the  hours  of  9 
a.m.  and  4  p.m.EST.  (This  is  the  street 
address,  as  opposed  to  the  mailing 
address  above.) 

We  wiU  not  acknowledge  the 
individual  comments  we  receive. 
However,  we  will  review  and  consider 
all  that  are  germane  and  received  during 
the  conunent  period. 
FOR  FURTHER  tlFORMATION,  CONTACT: 
Patrick  Brannen.  Division  of  Data 
CoUection  and  Analysis.  Office  of 
Planning,  Research  and  Evaluation. 
ACF.  at  (202)  401-5096. 

Deaf  and  hearing-impaired 
individuals  may  call  the  Federal  Dual 
Party  Relay  Service  at  l-800-877-«339 
between  8  a.m.  and  7  p.m.  Eastern  time. 
SUPPUEMENTARY  MFORMATION: 

Table  of  CoatantB 

I.  The  Interim  Final  Rule  and  the  Paperworli 

Reduction  Act 
n.  Legislative  and  Regulatory  Background 

A.  The  Personal  Responsibility  and  Work 
Opportunity  Reconciliation  Act 

B.  WelCare-to-Work  GranU 

m.  Welfore-to-Woric  Data  CoUection 
Requirements 

A.  Joint  DHHS/DOL  Infonnation  Collection 
Strategy 

B.  Section  by  Section  Discussion  of  the 
Interim  Final  Rule 

IV.  Regulatory  Impact  Analyses 

A.  Executive  Order  12866 

B.  Regulatory  Flexibility  Analysis 


C  Paperwork  Raductioo  Act 

D.  Unfunded  Mandates  Refonn  Act  of  1995 

E.  Congressional  Review 

F.  Effective  Date  and  Aboence  of  Notice 
and  Comment 

L  The  Interim  Fine!  Role  and  the 
Paperwork  RednctioB  Act 

The  Balanced  Budget  Act  of  1997. 
Pub.  L.  105-33,  amended  title  IV-A  of 
the  Social  Security  Act  (the  Act)  to 
authorize  Welfare-to-Wcffk  (WtW)  grants 
to  States  and  Tribes.  The  Department  of 
Labor  (IX)L)  and  the  Department  of 
Health  and  Human  Services  (DHHS) 
share  responsibiUty  for  the 
implementation  of  this  program.  In 
general,  DOL  has  overall  responsibiUty 
for  program  administration,  and  DHHS 
has  responsibiUty  for  participant  data 
coUection  and  evaluation  of  the 
program. 

T^e  Department  of  Labor  issued  an 
interim  final  rule  to  implement  the  WtW 
grants  program  on  November  18, 1997 
(62  FR  62124).  This  DHHS  interim  final 
rule  implements  section  411  of  the  Act 
and  specifies  the  WtW  participant  data 
coUection  and  reporting  requirements 
that  must  be  submitted  by  those  States 
and  Indian  tribes  administering  WtW 
grants. 

We  have  determined  that  pubUcation 
of  an  interim  final  rule  is  necessary  as 
WtW  grants  are  authorized  to  be 
awarded  only  in  FY  1998  and  FY  1999. 
Infonnation  coUection  is  required  by 
statute  to  begin  as  soon  as  States  and 
Tribes  begin  implementing  the  program. 
In  addition,  it  is  critical  that  information 
be  available  in  orda"  to  conduct  the 
evaluation  and  submit  the  reports  to 
Congress  required  by  statute.  Section 
413(j)  of  the  Act  requires  DHHS  to 
submit  an  interim  report  to  Congress  in 
January  1999  and  a  final  report  in 
January  2001.  These  reports  must 
contain  an  evaluation  of  how  the  WtW 
grant  funds  have  been  used,  including 
specific  outcome  information  cm 
participants. 

The  WtW  participant  and  expenditure 
data  elements  in  this  interim  final  rule 
are  designed  to  provide  critical 
information  for  the  WtW  evaluation  and 
the  reports  to  Congress.  These  data 
elements  wiU  also  help  grantees  manage 
and  evaluate  their  programs.  Although 
DHHS  is  funding  a  national  study  of  the 
WtW  program,  Uttle  informaticm  from 
this  study  wiU  be  available  for  several 
years.  States  and  Tribes  repres«it  the 
primary  source  of  information  on 
individual  participants  that  wiU  enable 
us  to  carry  out  our  statutory 
responsibiUties. 

For  these  reascms.  we  beUeve  an 
interim  final  rule  is  justified.  However, 
we  are  sensitive  to  the  issue  of  reporting 
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burden  on  States  and  Tribes.  We  have 
limited  the  data  elements  to  those 
specified  in  section  411  of  the  Act,  with 
a  few  necessary  exceptions.  Although 
the  information  to  be  reported  is 
specified  in  the  statute,  it  is  not 
specified  in  the  form  of  individualized 
data  elements.  Thus,  a  regulation  is 
necessary  to  convert  the  required  data 
into  a  format  suitable  for  reporting.  We 
will,  however,  consider  all  comments 
received  in  response  to  this  rule  in 
determining  what  changes  are 
appropriate  before  issuing  a  final  rule. 

This  interim  final  rule  contains 
information  collection  activities  that  are 
subject  to  review  and  approval  by  the 
Office  of  Management  and  Budget 
(OMB)  under  the  Paperwork  Reduction 
Act  of  1995.  Under  this  Act,  no  persons 
are  required  to  respond  to  a  collection 
of  information  unless  it  displays  a  valid 
OMB  control  number. 

As  required  by  the  Paperwork 
Reduction  Act,  we  have  submitted  these 
interim  final  data  collection 
requirements  to  OMB  for  review  and 
approval  and  are  concurrently  using  this 
rule  as  a  vehicle  for  seeking  conmients 
from  the  public  on  these  information 
collection  activities. 

n.  Legislative  and  Regulatory 
Background 

A.  The  Persona]  Responsibility  and 
Work  Opportunity  Reconciliation  Act 

The  Personal  Responsibility  and  Work 
Opportunity  Reconciliation  Act  of  1996 
(PRWORA),  or  the  welfare  reform  law 
(Pub.  L.  104-193),  established  the 
Temporary  Assistance  for  Needy 
Families  (TANF)  program  in  title  IV-A 
of  the  Act.  TANF  is  a  block  grant 
program  designed  to  make  dramatic 
reforms  in  the  nation's  welfare  system. 

The  TANF  provisions  substantially 
changed  the  nation's  welfare  system 
bom.  one  in  which  cash  assistance  was 
provided  on  an  entitlement  basis  to  a 
system  in  which  the  primary  focus  is  on 
moving  welfare  recipients  to  work  and 
promoting  family  responsibility, 
accountability,  and  self-sufficiency.  The 
law  limits  federal  assistance  to  a  60- 
month  period  of  time  for  most  adult 
recipients  of  State  TANF  programs. 
Such  individuals  are  expected  to 
become  self-sufficient  within  that 
timeframe.  (The  6G-month  time  limit  is 
not  applicable  to  recipients  under  the 
Tribal  TANF  program.) 

In  support  of  tms  objective,  the  statute 
established  an  overall  work 
participation  rate  for  all  families  and  a 
work  participation  rate  for  two-parent 
families  that  must  be  met  by  each  State, 
beginning  in  fiscal  year  1997  and  in 
each  fiscal  year  thereafter.  States  that  do 


not  meet  the  participation  requirements 
face  significant  financial  penalties.  The 
Secretary  is  authorized  to  establish  the 
work  participation  rates  for  Indian 
tribes.  States  may  provide  to  recipients, 
with  TANF,  WtW,  or  other  ftmding,  job- 
related  education  and  skills  training  as 
well  as  other  services  to  ensure  lasting 
employment  and  the  achievement  of 
self-sufficiency. 

TANF  replaced  the  national  welfare 
program  known  as  Aid  to  Families  with 
Dependent  Children  (AFDC)  which 
provided  cash  assistance  to  needy 
families  on  an  entitlement  basis.  It  also 
replaced  the  related  programs  known  as 
the  Job  Opportimities  and  Basic  Skills 
Training  (JOBS)  program  and  the 
Emergency  Assistance  (EA)  program. 

The  new  TANF  program  went  into 
effect  on  July  1, 1997,  except  in  States 
that  elected  to  submit  a  complete  plan 
and  implement  the  program  at  an  earlier 
date.  Indian  tribes  were  also  authorized 
to  run  their  own  TANF  programs  and  a 
number  have  elected  to  do  so.  We 
published  a  Notice  of  Proposed 
Rulemaking  to  implement  the  work, 
penalties,  and  data  collection  provisions 
of  the  TANF  program  in  the  Federal 
Register  on  November  20, 1997  (62  FR 
62124).  On  July  22, 1998,  we  pubUshed 
an  NPRM  on  the  Tribal  Work  and  TANF 
Programs  (63  FR  39366). 

B.  Welfare-to-Work  Grants 

Following  the  enactment  of  PRWORA, 
the  Administration  and  Congress  were 
concerned  that  those  welfare  recipients 
who  have  the  least  skills,  education,  and 
employment  experience,  and  who  live 
within  high  poverty  areas,  might  need 
additional  assistance  to  obtain  lasting 
jobs  and  become  self-sufficient. 

On  August  5, 1997,  the  President 
signed  the  Balanced  Budget  Act  of  1997. 
This  legislation  amended  title  IV-A  of 
the  Act  to  authorize  the  Secretary  of 
Labor  to  make  Welfare-to-Work  (WtW) 
grants  to  States,  Indian  tribes.  Private 
Industry  Councils  (PICs),  local 
governments,  and  other  private  entities 
to  help  move  hard-to-employ  TANF 
welfare  recipients  and  certain 
noncustodial  parents  into  unsubsidized 
jobs  providing  good  career  potential  for 
achieving  economic  self-sufficiency. 

Among  other  responsibilities,  DOL  is 
authorized  to — 

•  make  formula  grants  to  States  and 
Indian  tribes; 

•  make  competitive  grants  to  a  wide 
range  of  local  entities,  e.g.,  local 
governments.  Private  Industry  Councils 
(PICs),  community  development 
corporations,  community  action 
agencies,  and  other  public  and  private 
entities;  and 


•  award  performance  bonuses  to 
those  States  which  most  effectively 
place  hard  to  employ  individuals  in 

lasting  employment  at  increased       . ^ 

earnings. 

These  activities  are  described  more 
fully  below. 

Formula  Grants  to  States 

Section  403(a)(5)(A)  of  the  Act 
authorizes  DOL  to  award  75  percent  of 
the  funds  available  in  each  of  fiscal 
years  1998  and  1999  as  formula  grants 
to  States.  States  are  required  to  pass 
through  85  percent  of  the  formtda  grant 
funds  to  PICs.  PICs  (known  as  workforce 
development  boards  in  some  areas) 
oversee  and  guide  job  training  programs 
in  geographical  jurisdictions  called 
service  delivery  areas  (i.e.,  generally  one 
or  more  units  of  local  government  with 
a  population  of  200,000  or  more).  A 
State  is  allowed  to  retain  15  percent  of 
the  money  for  WtW  projects  of  its 
choice.  Governors  are  responsible  for 
administering  formula  grant  funds  and 
for  assuring  tihat  they  are  coordinated 
with  fiinds  spent  under  the  TANF  block 
grant. 

Formula  Grants  to  Indian  tribes 

Sections  403(a)(5)(F)  and  412(a)(3)  of 
the  Act  authorize  E)OL  to  award  Si  5 
million  as  grants  to  Indian  tribes  in  each 
of  fiscal  years  1998  and  1999. 

Competitive  grants 

Section  403(a)(5)(B)  of  the  Act 
provides  that  DOL  will  distribute 
approximately  25  p»ercent  of  available 
WtW  funds  throu^  a  competitive  grant 
process.  These  funds  provide  targeted 
assistance  needed  to  move  hard-to- 
employ  TANF  recipients  and  certain 
noncustodial  parents  into  lasting 
imsubsidized  jobs.  These  grants  also 
will  help  expand  the  base  of  knowledge 
about  programs  which  are  successful  in 
achieving  program  goals. 

Eligible  competitive  grant  applicants 
include  PICs;  local  govenunents;  and  a 
range  of  private  entities  including 
community  development  corporations, 
community  action  agencies, 
conununity-based  and  faith-based 
organizations,  disability  community 
organizations,  and  public  and  private 
colleges  and  universities. 

Features  Which  Apply  to  Both  Formula 
and  Competitive  Grants 

Use  of  funds:  Funds  may  be  used  to  . 
help  move  eligible  individuals  into  jobs 
by — job  creation  through  public  or 
private  sector  wage  subsidies;  on-the-job 
training;  contracts  with  pubUc  or  private 
providers  of  job  readiness,  job 
placement,  and  post-employment 
services;  job  vouchers  for  similar 
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services;  community  service  or  work 
experience;  or  job  retention  and 
supportive  services  (if  such  services  are 
not  otherwise  available). 

Participant  eligibility:  At  least  70 
percent  of  the  grant  fimds  must  be  spent 
on  TANF  recipients  or  non-custodial 
parents  of  minor  children  receiving 
TANF  assistance  who:  face  two  of  three 
specified  labor  market  deficiencies  and 
who  are  long-term  welfare  recipients  or 
who  face  termination  fit>m  TANF  within 
12  months.  Labor  market  deficiencies 
include  a  lack  of  a  high  school  diploma 
or  GEO  certificate  and  low  reading  or 
math  skills,  requiring  substance  abuse 
treatment  for  employment,  and  a  poor 
work  history. 

Up  to  30  percent  of  the  grant  funds 
may  be  spent  on  individuals  who  are 
"recent"  recipients  of  TANF  assistance 
or  noncustodial  parents  who  have 
characteristics  associated  with  long- 
term  dependence  such  as  school 
dropout,  teen  pregnancy,  or  poor  work 
history. 

Performance  Bonuses 

Section  403(a)(5)(E)  of  the  Act 
specifies  that  DOL  will  award  $100 
million  in  performance  bonuses  in  FY 
2000  to  those  States  which  most 
effectively  place  hard-to-employ 
individu^s  in  lasting  employment  at 
increased  earnings. 

Importance  of  Coordination 

Coordination  and  cooperation  among 
State/coimty  TANF  agencies,  Indian 
tribes,  and  the  State  and  local  WTW 
agencies  will  be  a  major  factor  in  the 
success  of  this  program  and  of  the 
national  welfare  reform  initiative.  Hard- 
to-employ  welfare  recipients  constitute 
a  significant  portion  of  the  TANF 
population,  and  it  is  this  population  the 
WtW  grants  aim  to  serve. 

State  workforce  development  systems 
will  help  implement  WtW  and  assist 
welfare  recipients  to  secure  lasting 
employment.  Key  stakeholders  in  these 
systems  include  the  PICs,  local 
governmental  entities,  private  sector 
employers,  labor  organizations,  business 
and  trade  associations,  education 
agencies,  housing  agencies,  community 
development  corporations, 
transportation  agencies,  community- 
based  and  faith-based  organizations, 
disability  community  organizations, 
community  action  agencies,  and 
colleges  and  universities.  Cooperation 
among  these  diverse  entities  and  actors 
wrill  be  critical  for  both  program  and 
data  collection  purposes. 


m.  Wal£u»4o-Work  DaU  CoUectiiNi 
Reqaifonents 

A,  Joint  DOUDHHS  Information 
Collection  Strategy 

Because  the  TANF  and  the  WtW 
programs  are  closely  related  in  terms  of 
statutory  provisions,  program  goals, 
administrative  responsibilities,  and  the 
population  being  served,  DOL  and 
DHHS  established  a  working  group  to 
develop  a  coordinated  implementation 
strategy.  The  DOL  interim  final  rule, 
published  November  18, 1997,  was  also 
coordinated  with  the  Departments  of 
Housing  and  Urban  Development  and 
Transportation. 

As  a  part  of  this  coordinated  effort, 
DOL  and  DHHS  have  developed  a  joint 
WtW  information  collection  strategy. 
The  purpose  of  the  strategy  is  to  assure 
an  integrated  approach  to  WtW  data 
collection,  develop  a  common  data 
format  to  facilitate  data  transmission 
and  use.  minifniaft  grantee  reporting 
burden,  and  make  the  most  effective  use 
of  Federal  resources. 

Under  this  strategy — 

•  DHHS  will  issue  participant  data 

reporting  requirements,  through 
regulations,  applicable  to  State  and 
Tribal  WtW  formuk  grant  programs. 
The  reporting  requirements  will  apply 
to  all  WtW  participants  in  these  formula 
grant  programs  and  will  be  reported  to 
DHHS  by  the  State  and  the  Tribe  in  a 
format  provided  by  DHHS.  The  data 
required  to  be  reported  includes  the 
disaggregated  'TANF'  data  in  sections 
411(a)(l)(A)(i)  through  (xvii),  the 
disaggregated  "WtW"  data  in  section 
411(a)(l)(A)(xviii),  and  the  aggregated 
"WtW"  data  in  sections  411(a)(2) 
through  (4)  and  (6).  (For  a  discussion  of 
the  specific  data  elements,  see  "What 
data  must  States  and  Tribes  file  on 
individual  participants?  (§  276.3r 
below.) 

•  DOL  will  specify  participant 
reporting  requirements  applicable  to 
competitive  grant  programs.  Like  the 
requirements  for  States  and  Tribes,  the 
reporting  requirements  will  apply  to  all 
individuals  eiuoUed  in  the  WtW 
competitive  grant  program.  The  data 
will  be  reported  to  DOL  by  the  grantee 
unless  the  State  agrees  to  compile  and 
transmit  the  data  to  DHHS.  DHHS  and 
DOL  will  jointly  develop  a  common 
data  format  and  specifications  to 
facilitate  this  complementary  reporting. 

•  DOL  will  specify  financial  reporting 
requirements  for  both  formula  and 
competitive  grantees. 

•  VOL  will  {ilso  specify  additional 
targeting,  eligibiUty,  and  other  data 
elements  for  both  formula  and 
competitive  grantees  under  its  general 
administrative  authority.  These 


additional  data  elements  will  provide 
data  to  verify  that  the  eligibility  and 
targeting  requirements  in  section 
403(a)(S)(C)(ii)  have  been  met. 

•  The  data  elements  in  this  interim 
final  rule  will  be  consoUdated  with  the 
data  elements  specified  by  DOL  into  a 
conunon  reporting  form.  DOL  and 
DHHS  mil  publish  a  Paperwork 
Reduction  Act  Notice  on  the  conunon 
reporting  form  in  the  Federal  Register  in 
the  near  future. 

•  DHHS  and  DOL  will  issue  guidance 
and  facilitate  technical  assistance  on  the 
WtW  data  collection  strategy,  describing 
the  interface  between  the  populaticm 
served  and  the  data  reporting  systems, 
emphasizing  the  need  to  share 
information  between  service  delivery 
components  and  levels,  and  identifying 
options  for  State  and  Tribes  in  reporting 
these  data. 

B.  Section  by  Section  Discussion  of  the 
Interim  Final  Rule 

What  Does  This  Part  Cover?  (§  276.1) 

This  section  specifies  the  scope  and 
content  of  part  276.  including  what 
information  we  will  collect  from  certain 
States  and  Tribes  on  individuals  and 
families  receiving  services  under  WtW 
grants  and  the  electronic  filing  and 
sampling  requirements.  Although  the 
WtW  data  reporting  provisions  are  a 
part  of  the  overall  data  collection  and 
reporting  requirements  specified  in 
section  411  of  the  Act,  we  have 
published  them  on  a  temporary  basis  in 
a  separate  part  of  the  regulations  (45 
CFR  part  276)  in  order  to  avoid 
confusion  with  the  provisions  of  the 
TANF  Notice  of  Proposed  Rulemaking 
that  was  published  on  November  20, 
1997.  (45  CFR  part  275.)  The  WtW  data 
collection  and  reporting  requirements 
set  forth  in  part  276  will  be  incorporated 
into  45  CFR  part  275  (DaU  Collection 
and  Reportiiig  Requirements)  when  the 
TANF  regulations  are  finaUzed  and  into 
45  CFR  part  286  (Tribal  Data  Collection 
and  Reporting  Requimnents)  when 
regulations  are  finalized  for  Tribal 
TANF  programs.  We  have  included  in 
this  interim  regulation  only  those 
provisions  which  are  necessary  to 
implement  the  WtW  reporting 
requirements. 

What  Definitions  Apply  to  This  Part? 
(§276.2) 

Three  of  the  five  definitions  in  this 
section  are  commonly  used  acronyms 
such  as  ACF,  TANF,  and  WtW.  The 
term  "State"  and  "the  Act"  are  also 
defined. 

For  purposes  of  this  regulation,  WtW 
means  only  those  services  or  activities 
provided  under  a  State  formula  grant 
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pursuant  to  section  403(a)(5)(A)  of  the 
Act  or  under  an  Indian  tribal  formula 
grant  pursuant  to  section  412(a)(3)  of  the 
Act.  See  discussion  relative  to  §  276.3. 

What  Data  Must  States  and  Indian 
Tribes  File  on  Individuals  Participating 
in  the  WtW  Program?  (§  276.3) 

This  section  specifies  what  WtW 
participant  and  expenditure  data  States 
and  Indian  tribes  must  collect  and 
report  to  DHHS. 

Section  276.3(a)  requires  States  aind 
Indian  tribes  receiving  a  WtW  formula 
grant  to  collect  monthly,  and  submit 
quarterly,  information  on  all  individuals 
and  families  participating  in  the  States* 
or  Tribes'  WtW  formula  grant  program. 
"All  individuals  and  families 
participating  in  the  WtW  program" 
means  those  persons  who^ 

1— Currently  receive  WtW  and  TANF 
assistance; 

2 — Currently  receive  WtW  and 
formerly  received  TANF  assistance; 

3 — Currently  receive  WtW  and  would 
be  eligible  for  TANF  assistance  except 
for  the  time  limit  on  receipt  of  such 
assistance:  and 

4 — Currently  receive  WtW  and  are 
non-custodial  parents  of  a  child 
(children)  receiving  TANF  assistance. 

We  have  taken  this  approach  based  on 
our  reading  of  section  411  of  the  Act 
(data  collection  and  reporting)  and  our 
interest  in  an  inclusive  approach  to 
assessing  and  evaluating  this  program. 
As  originally  enacted,  section  411(a) 
required  States  to  report  data  on 
participants  "receiving  assistance  under 
the  State  program  funded  under  this 
part*   *   '".which  in  the  TANF  NPRM 
has  been  interpreted  to  mean  "under  the 
TANF  program".  However,  as  amended 
by  the  Balanced  Budget  Act,  section 
411(a)  was  also  intended  to  require 
States  to  report  new  data  elements  for 
WtW  program  participants. 

Section  411  does  not  address  formula 
or  competitive  grants  or  grantees  per  se; 
it  neither  speciBcally  includes  or 
excludes  them.  One  interpretation  of 
section  411  would  require  reporting  of 
WtW  data  on  TANF  recipients 
participating  in  any  WtW  program 
regardless  of  whether  they  are  receiving 
services  from  a  formula  grantee,  a 
subgrantee,  or  a  competitive  grantee. 
This  interpretation,  however,  would 
exclude  information  on  a  significant 
number  of  WtW  participants,  e.g., 
former  TANF  recipients  who  continue 
to  receive  WtW  services,  non-custodial 
parents,  and  persons  who  would  be 
eligible  to  receive  TANF  assistance 
except  for  the  time  limit  on  receipt  of 
such  assistance.  Clearly,  exclusion  of 
these  populations  makes  a  full 
evaluation  of  the  WtW  grants  more 


difficult  and  the  findings  less  acciuate 
or  complete. 

An  alternate  reading  of  the  "receiving 
assistance  under  the  State  program 
funded  under  this  part*  *  '"language 
in  section  411  would  provide  for  the 
collection  of  information  on  all  State 
formula  grant  WtW  participants.  This 
interpretation  results  from  the  fact  that 
with  the  passage  of  the  Balanced  Budget 
Act  of  1997,  there  are  now  two  State 
grant  programs  funded  under  part  IV-A 
of  the  Act.  We  believe  the  references  to 
State  programs  can  be  read  to  cover 
recipients  of  both  State  TANF  and  WtW 
assistance.  However,  this  interpretation 
would  not  provide  for  reporting  on  all 
WtW  participants,  namely  those  served 
by  competitive  grantees,  since  these 
grantees  are  not  part  of  a  State  program 
funded  under  part  A  of  the  Act. 

We  have  determined  that  the  second 
approach  is  a  more  preferable  reading  of 
the  statute  since  it  would  allow  the 
collection  of  information  on  all  WtW 
participants  in  the  State  and  Tribal 
formula  grant  programs  and,  thus,  will 
yield  information  most  useful  to  States, 
Tribes,  and  other  grantees  as  well  as 
DOL,  DHHS  and  the  Congress.  Our 
decision  to  adopt  this  more  inclusive 
approach  forms  the  basis  of  the  joint 
DOL/DHHS  information  strategy 
discussed  above  in  which  DHHS  will, 
among  other  activities,  require  WtW 
information  from  State  and  Tribal 
formula  grantees,  and  DOL  will  collect 
data  from  competitive  grantees.  Thus, 
through  this  combined  DHHS/DOL 
approach,  we  will  be  able  to  collect  data 
on  all  WtW  participants  while 
minimizing  the  burdens  on  grantees. 

In  paragraph  (b),  we  specify  that  only 
those  Tribes  administering  both  TANF 
and  WtW  formula  grants  are  required  to 
report  the  information  in  part  276. 
Although  a  wide  range  of  Indian  tribes 
are  eligible  to  receive  WtW  grants, 
section  412(g)  of  the  Act  requires  only 
those  Tribes  with  an  approved  tribal 
assistance  plan  (TANF)  to  re{>ort  the 
data  required  in  section  411. 

Paragpraph  (c)  of  this  section  specifies 
the  data  elements  that  DHHS  is 
requiring  States  to  report  through  this 
regulation.  These  data  are  only  the 
disaggregated  participant  information 
(not  the  aggregated  data)  in  the 
Emergency  TANF  Data  Report  (ACF 
Form  198,  issued  September  30, 1997, 
OMB  Number  0970-0164,  expires 
September  30, 1998)  and  the 
information  in  the  WtW  Data  Report 
specified  in  this  interim  final  rule.  (As 
noted  above,  these  DHHS  data  elements 
plus  the  additional  data  elements 
specified  by  DOL  will  be  collected 
through  the  use  of  a  common  reporting 
form.) 


Paragraph  (d)  of  this  section  specifies 
the  data  elements  that  the  Tribes  must 
report,  i.e..  only  the  disaggregated 
participant  information  (not  the 
aggregated  data  elements)  in  the  Interim 
Tribal  TANF  Data  Report  (ACF  Form 
343.  issued  May  6. 1998.  OMB  Number 
0970-0176,  expires  December  31. 1998) 
and  the  information  in  the  WtW  Data 
Report  specified  in  this  interim  final 
rule. 

Paragraph  (e)  of  this  section  describes 
the  WtW  Data  Report.  As  a  specific 
resoun»  and  reference  for  this 
discussion,  we  have  published  three 
appendices  at  the  end  of  the  regulation 
text:  Appendix  A  contains  the  specific 
data  elements  we  will  collect  as  well  as 
the  instructions  for  coding  these  data; 
appendix  B  contains  a  summary  of  the 
applicable  sampling  specifications:  and 
appendix  C  contains  a  Statutory 
Reference  Table.  These  appendices  will 
be  published  in  the  Federal  Register  as 
a  part  of  the  final  rule  but  will  not  be 
codified  in  the  Code  of  Federal 
Regulations. 

Data  Elements — ^Appendix  A 

The  WtW  Data  Report  consists  of  two 
sections:  except  for  the  eight  items 
discussed  below,  all  elements  are 
required  by  statute. 

•  Section  One  consists  of  21 
disaggregated  data  elements.  It  includes 
identifying  information,  such  as  the 
individual's  Social  Security  Number, 
and  data  on  wages,  employment 
activities,  and  terminations. 

•  Section  Two  consists  of  10 
aggregated  data  elements.  It  includes 
information  on  the  total  number  of 
participants,  families,  noncustodial 
parents,  and  the  total  number  of 
participants  and  families  terminated. 
These  data  are  required  by  sections 
411(a)(2)  through  (4)  and  section 
411(a)(6). 

See  the  Statutory  Reference  Table  in 
Appendix  C  which  Usts  the  specific 
statutory  authority  for  each  data 
element. 

Non-statutory  Requirements — Appendix 
A 

A.  The  following-six  data  elements  are 
not  required  by  statute,  but  they  are 
necessary  to,  and  implicit  in.  the 
administration  of  a  data  collection 
system — 

1.  State  FIPS  Code 

2.  Tribal  Code 

3.  Reporting  Month 

4.  Stratum 

5.  Case  Number— TANF 

6.  Disposition 

B.  The  Social  Security  Number  is 
readily  available.  States  use  Social 


Federal  Register /Vol.  63.  No.  209 /Thursday.  October  29.  1998 /Rules  and  Regulations         57923 


Security  Numbers  to  carry  out  the 
requirementa  of  the  Income  and 
Eligibility  Verification  System  under 
sections  409  and  1137  of  the  Act.  States 
may  use  this  number  to  share 
information  between  agencies.  We 
would  use  this  information  for 
statistical  purposes  only,  e.g.,  for 
evaluation  of  the  WtW  program  as 
required  in  section  413(j)  of  the  Act  and 
research  as  required  in  section  413(g)  of 
the  Act. 

C.  Section  411(a)(l)(A)(xviii)(m) 
requires  reporting  of  the  wages  paid  to 
any  participant  in  subsidized 
employment  or  on-the-job  training.  For 
more  accurate  data,  we  have  broken 
"wages  paid"  in  two  elements:  average 
hourly  wages  and  average  hours  of 
work. 

We  recognize  that  requiring  States 
and  Tribes  to  report  the  disaggregated 
Emergency  TANF  data  elements  on  all 
WtW  participants  may  be  viewed  as 
burdensome  and  may  appear  somewhat 
duplicative  without  new  coordination 
efforts.  However,  section  411(a)(1)  of  the 
Act  requires  that  all  enumerated  data 
elements  be  rejported  for  affected 
individuals  and  families.  Therefore. 
States  and  Tribes  must  report  the 
disaggregated  Emergency  TANF  data 
elements  in  all  WtW  participants. 

In  addition,  it  should  be  noted  that 
the  "TANF  data  elements"  in  the 
Emergency  TANF  Data  Report  will  be 
superseded  by  the  reporting 
requirements  in  the  TANF  final  rule.  To 
the  extent  that  these  data  elements  are 
revised  in  the  final  rule.  States  and 
Tribes  may  need  to  amend  their 
reporting  systems  to  meet  the  modified 
requirements. 

We  have  not  speafied  how  States  and 
Tribes  will  collect  and  report  the  data 
specified  in  this  interim  final  rule 
which  will  be  a  part  of  the  common 
reporting  form.  After  further  discussion 
and  consultation  with  State  TANF  and 
workforce  agencies.  Tribes.  PICs.  and 
others.  DHHS  and  DOL  plan  to  facilitate 
technical  assistance  in  identifying 
effective  approaches  to  linking  and 
merging  TANF  and  WtW  data. 

Our  expectation,  however,  is  that  one 
State  or  Tribal  agency  will  be 
responsible  for  reporting  all  of  the  data 
to  us.  Several  preliminary  options  have 
been  identified: 

•  A  State  may  collect  intake  and  WtW 

information  from  the  participant  and 
obtain  the  TANF  information  from  the 
TANF  prcnram. 

•  How  States  report  data  offers  an 
option  for  reduced  reporting  burden. 
For  example.  States  and  Tribes  which 
report  universe  data  on  their  TANF 
recipient  population  could  report 
universe  data  on  WtW  participants. 


DHHS  v'ould  match  these  data  sets  at 
the  federal  level. 

•  In  the  early  days  of  implementing 
the  prof  ;ram.  it  may  be  more  feasible 
and  efficient  for  States  and  Tribes  to 
obtain  both  the  TANF  and  WtW  data 
from  the  participant. 

Must  the  Data  be  Filed  Electronically? 
(Section  276.4) 

This  section  requires  that  State  and 
Tribes  submit  data  electronically.  DHHS 
will  develop  and  provide  a  pc-based 
software  package  for  State  and  Tribal 
use.  This  will  facihtate  electronic  data 
entry  and  transmission  for  each 
quarterly  report. 

We  have  mcluded  this  requirement 
for  the  following  reasons.  OMB  requires 
Federal  agencies  to  evaluate  whether  the 
burden  on  respondents  can  be  reduced 
by  the  use  of  automatic,  electronic, 
mechanical,  or  other  technological 
collection  techniques.  DHHS.  along 
with  other  federal  agencies,  has  for 
many  years  encouraged  programs  and 
grantees  to  use  such  non-paperwork 
approaches  to  meet  data  collection 
requirements.  We  beUeve  all  State  and 
Tribes  administering  the  WtW  program 
have  electronic  reporting  capability. 

Therefore,  we  conclude  that 
electronic  submission  of  these  data  will 
not  be  a  burden  on  States  and  that 
requiring  electronic  submission  of  these 
reports  will  reduce  paperwork  and 
administrative  burden,  be  less 
expensive  and  time-consuming,  and  be 
more  efficient  for  both  States  and  the 
Federal  government. 

May  States  and  Tribes  Use  Sampling? 
(Section  276.5) 

Section  411(a)(1)(B)  of  the  Act  pennita 
States  and  Tribes  to  meet  the 
disaggregated  data  collection  and 
reporting  requirements  by  submitting 
data  based  aa  the  use  of  a  scientifically 
acceptable  sampling  method  approved 
by  DHHS.  (States  and  Tribes  may  not 
submit  aggregated  data  based  on  a 
sample.) 

We  have  provided  a  definition  of 
"scientifically  acceptable  sampling 
method"  in  paragraph  (b)  of  this  section. 
This  definition  reflects  generally 
acceptable  statistical  standards  for 
selecting  samples  and  is  consistent  with 
existing  ACF  statistical  policy.  (See 
appeniiUx  B  for  a  summary  of  the  WtW 
sampling  specifications.) 

Various  options  are  available  to  States 
and  Tribes  if  they  choose  to  provide 
data  based  on  sampling.  A  State  (or 
Tribe)  may  draw  a  WtW  sample 
independenUy  from  the  TANF  sample, 
or  it  may  choose  to  use  a  combined, 
stratified  TANF-WtW  sample  in  which 
WtW  families  are  identified  by  their 


individual  stratiun  code.  e.g..  an 
integrated  sample.  DHHS  will  approve  a 
State's  (Tribe's)  sampling  plan  including 
sample  sizes,  sampl^ig  frames,  and  use 
of  stratified  and  non-stratified  samples. 
In  addition.  States  and  Tribes  may  wish 
to  consider  the  following: 
— If  a  State  (or  Tribe)  transmits  the 
Emergency  TANF  Data  Report  for  its 
entire  caseload,  it  will  not  need  to  re- 
transmit these  data  for  WtW  famiUes. 
— ^If  a  State  (or  Tribe)  transmits  the 
Emergency  TANF  Data  Report  based 
on  a  separate  sample  of  its  monthly 
caseload,  it  must  report  the 
disaggregated  data  from  the 
Emergency  TANF  Data  for  all  WtW 
famihes  as  part  of  its  WtW 
transmission. 
— If  a  State  (or  Tribe)  transmits  data 
based  on  a  combined  TANF/WtW 
sample  design,  it  will  not  need  to  re- 
transmit the  TANF  data  as  it  will  be 
a  part  of  the  combined  transmission. 

ApplicabiUty  of  Other  Statutory 
Provisions 

As  mentioned  earlier,  we  have 
addressed  in  this  rule  only  those  topics 
specific  to  WtW  and  have  not  included 
items  that  were  addressed  in  the  TANF 
Notice  of  Proposed  Rulemaking,  such  as 
when  reports  are  due.  requirements  for 
complete  and  accurate  data,  and  the 
penalty  on  States  for  failure  to  submit 
timely  reporta. 

Since  WtW  data  collection  is  not 
separate  from  TANF  data  collection 
activity,  but  is  an  integral  part  of  such 
activity,  the  same  statutwy  time  frames, 
compliance,  and  penalty  provisions  that 
apply  to  TANF  also  apply  to  the  WtW 
data  collection  activity.  CunenUy,  we 
are  considering  the  issues  raised  by  the 
comments  to  the  TANF  NPRM  and  will 
address  them  in  the  final  TANF  rule.  It 
would  be  inappropriate  for  us  to  impose 
policies  now  od  an  interim  final  basis. 

Further,  the  statute  in  section  409 
(a)(2)  of  the  Act  generally  provides 
enough  authority  to  impose  any 
necessary  penalties  (i.e..  for  Eailure  to 
submit  quarterly  reports  within  45  days 
after  the  end  of  the  quarter)  that  might 
be  required  before  the  TANF  rules  are 
finalized.  (The  penalty  is  taken  against 
the  State's  family  assistance  grant)  We  ~ 
will  address  these  matters  in  the  final 
WtW  rule. 

We  welcome  comments  on  any 
provisions  of  the  TANF  data  collection 
sections  in  the  NPRM  (part  275)  that 
may  be  problematic  and  any 
constructive  suggestions  that  would 
improve  the  implementation  of  these 
WtW  data  reporting  recjuirements. 

We  are  currentiy  reviewing  the 
comments  on  the  TANF  NPRM  and  plan 
to  publish  a  final  rule.  After  the  close  of 
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the  comment  period  on  this  interim 
final  rule,  we  will  publish  a  final  rule, 
the  content  of  which  will  be  codified  in 
the  Code  of  Federal  Regulations  as  a 
part  of  the  TANF  regulations.  Part  276 
will  be  vacated. 

IV.  Regulatory  Impact  AnalysM 

A.  Executive  Order  12866 

Executive  Order  12866  requires  that 
regulations  be  drafted  to  ensure  that 
they  are  consistent  with  the  priorities 
and  principles  set  forth  in  the  Executive 
Order.  The  Department  has  determined 
that  this  interim  final  rule  is  consistent 
with  these  priorities  and  principles. 

The  Executive  Order  encourages 
agencies,  as  appropriate,  to  provide  the 
public  with  meaningful  participation  in 
the  regulatory  process.  With  DOL,  we 
have  held  consultations  with  national 
organizations  representing  State  and 
local  government  and  PICs, 
representatives  of  State  agencies 
administering  the  WtW  and  the  TANF 
programs,  and  other.  We  have 
considered  their  comments  and 
suggestions  in  preparing  this  rule. 
Although  this  interim  final  rule  is 
effisctive  upon  publication,  we  are 
providing  an  opportimity  for  a  conunent 
period  of  60  days.  We  will  consider  all 
comments  received  in  response  to  this 
rule  in  determining  what  changes  are 
appropriate  before  issuing  a  final  rule. 

We  do  not  believe  that  this  regulatory 
action  will: 

•  Have  an  annual  effect  on  the 
economy  of  $100  milUon  dollars  or 
more  or  any  adverse  effiects  on  the 
efficient  functioning  of  the  economy, 
private  market  (including  productivity, 
employment,  and  competitiveness), 
hedth,  safety,  the  natural  environment, 
individuals.  States.  Indian  tribes,  and 
other  entities: 

•  Create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agency; 

•  Materially  alter  the  budgetary 
impact  of  entitlements,  grants,  user  fees, 
or  loan  programs  or  the  rights  and 
obligations  of  recipients  thereof:  or 

•  Raise  novel  legal  or  poUcy  issues 
arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  Executive  Order  12866. 

The  statute  contains  specific  data 
coUection  requirements.  The  data 
elements  in  the  WtW  Data  Report  do  not 
go  beyond  those  explicitly  stated  in  the 
statute,  except  for  those  necessary  for 
the  administration  of  a  data  collection 
system,  the  individual's  Social  Security 
Number,  and  one  breakout  item.  The 
Social  Security  Number  may  be  helpful 
to  States  and  Tribes  in  sharing 


participant  data  between  the  TANF  and 
the  WtW  programs. 

Overall,  our  assessment  of  this 
interim  final  rule  indicates  that  it 
represents  the  least  burdensome 
approach  to  the  collection  of  these  data. 

B.  Regulatory  Flexibility  Analysis 

The  Regulatory  FlexibiUty  Act  (5 
U.S.C.  Ch.  6)  requires  the  Federal 
govenunent  to  anticipate  and  reduce  the 
impact  of  rules  and  paperwork 
requirements  on  small  businesses  and 
other  small  entities.  Small  entities  are 
defined  in  the  Act  to  include  small 
businesses,  small  non-profit 
organizations,  and  small  governmental 
entities.  This  rule  will  affect  only  a 
maximum  of  50  States,  the  District  of 
Columbia,  certain  Indian  tribes,  and 
certain  territories.  Therefore,  the 
Secretary  certifies  that  this  rule  will  not 
have  a  significant  impact  on  small 
entities. 

C.  Paperwork  Reduction  Act 

As  required  by  the  Paperwork 
Reduction  Act,  we  have,  under 
emergency  procedures,  submitted  these 
WtW  data  collection  requirements  to 
OMB  for  review  and  approval  for  an 
initial  180  day  period.  We  are 
concurrently  using  this  Interim  final 
rule  as  a  vehicle  for  seeking  comment 
from  the  pubUc  on  these  information 
collection  requirements  as  part  of  the 
regular  OMB  review  and  approval 
process.  This  concurrent  review  process 
will  assure  continuity  of  data  collection 
and  reporting  after  expiration  of  the  180 
day  approval  obtained  under  emergency 
procedures.  Affected  parties  do  not  have 
to  comply  with  the  information 
collection  requirements  until  we 
publish  the  control  numbers  assigned  to 
the  requirements  by  OMB  under  the 
Paperwork  Reduction  Act  of  1995. 

This  rulemaking  requires  that  States 
report  quarterly,  on  all  WtW 
puticipants,  the  WtW  data  elements  in 
this  rule  and  the  disaggregated  TANF 
data  elements  in  the  Emergency  TANF 
Data  Report  (Form  ACF-198.  OMB 
Number  0970-0164,  expires  September 
30, 1998).  Indian  tribes  must  also  report 
quarterly,  on  all  WtW  participants,  tne 
WtW  data  elements  in  this  rule  and  the 
disaggregated  TANF  data  elements  in 
the  Interim  Tribal  TANF  Data  Report 
(Form  ACF-343,  issued  May  6, 1998, 
OMB  Number  0970-0176.  expires 
December  31. 1998).  In  order  to 
facilitate  the  review  and  public 
comment  on  the  WtW  reporting 
requirements,  we  have  published  the 
WtW  data  elements  for  the  quarterly 
report  as  appendix  A. 

The  WtW  Data  Report  consists  of  two 
sections:  one  section  of  22  disaggregated 


case-record  data  elements  and  one 
section  of  10  aggregated  data  elements. 
We  need  this  information  collection  to 
meet  the  requirements  of  section  5001(e) 
of  the  Balanced  Budget  Act  of  1997, 
which  amended  section  41 1(a)  (Data 
Collection  and  Reporting)  of  the  Social 
Seciirity  Act. 

We  do  not  believe  the  requirement  to 
report  the  TANF  data  elements  and  the 
WtW  data  elements  for  individuals 
participating  in  the  WtW  program 
necessarily  creates  a  duplicate  reporting 
burden.  It  does,  however,  offer  an 
opportunity  for  coordination  between 
State  and  local  WtW  formula  grant 
agencies  and  TANF  agencies.  As  a  part 
of  the  joint  WtW  information  strategy, 
DHHS  and  DOL  will  issue  guidance  and 
CaciUtate  technical  assistance  to  help 
States  and  Tribes  meet  these 
requirements. 

To  assist  grantees  in  reporting 
electronically,  we  will  provide  a  pc- 
based  software  package  to  facilitate  data 
entry  and  transmission  for  each 
quarterly  report.  We  welcome  comments 
on  how  the  burden  can  be  further 
reduced. 

The  maximum  number  of  respondents 
for  this  data  collection  are  the  50  States 
of  the  United  States,  the  District  of 
Columbia,  Guam,  Puerto  Rico,  and  the 
United  States  Virgin  Islands.  (Note:  Not 
all  States  have  currently  elected  to 
receive  WtW  formula  grants.)  We  also 
expect  approximately  seven  Indian 
tribes  to  operate  both  a  TANF  program 
and  a  Welfsre-to-Work  program  and 
become  respondents. 

The  estimated  reporting  burden  in 
this  rulemaking  applies  only  to  the  data 
elements  specified  in  this  regulation. 
DOL  and  DHHS  will  estimate  the  total 
burden  for  the  common  reporting  form 
in  the  Paperwork  Reduction  Act  Notice 
to  be  published  in  the  new  future. 

In  calculating  the  estimates  of  the 
reporting  burden,  we  assumed  that  most 
States  (but  no  Indian  tribes),  would 
collect  the  data  by  means  of  a  sample. 

The  annual  burden  estimates  include 
any  time  involved  collecting 
information,  pulling  records  from  files, 
abstracting  information,  returning 
records  to  files,  assembling  any  other 
material  necessary  to  provide  the 
requested  information,  coordinating 
with  other  agencies,  and  transmitting 
the  information. 

In  developing  the  estimate  of 

Eperwork  burden,  we  consulted  with 
owledgeable  Federal  officials  and 
researched  the  burden  estimates  for 
similar  data  collections  that  OMB  has 
approved  or  is  considering. 
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Instrument  or  requirenient 


We«are-to-Wofk  Data  Report— §276.3  (e) - _ - 

Disaggregated  data  from  the  Emergency  TANF  Data  Report  (ACF-198)  and 
from  the  Interim  Tribal  TANF  Report  (ACF-343H-f  276.3  (c)  and  (d) - 


Nunnberofre- 


61 
61 


Numtwr  of  re- 
sponses per 


Average  bur- 
den hows  per 


164 
248 


Total  burden 
hours 


40.048 
60.512 


Estimated  Total  Annual  Burden 
Hours:  100.560. 

The  estimate  for  reporting  the 
disaggregated  TANF  data  firom  the 
Emergency  TANF  and  the  Interim  Tribal 
TANF  Data  Reports  (as  specified  in 
§  276.3  (c)  and  (d))  is  more  than  one- 
third  less  than  the  burden  hours  for 
reporting  all  data  in  these  reports. 
Earlier,  we  estimated  an  annual  total  of 
97,416  hours  to  report  the  Emergency 
TANF  data;  since  we  are  requiring  that 
States  report  only  the  disaggregated 
TANF  data  (not  the  aggregated  data)  on 
WtW  participants,  we  estimate  the  total 
annual  burden  hours  to  be  60.512  hours. 

We  encourage  State.  Indian  tribes, 
organizations,  individuals,  and  other 
parties  to  submit  comments  in  writing 
regarding  the  information  collection 
requirements  to  the  Administiation  for 
Children  and  FamiUes,  Office  of 
Information  Services,  Division  of 
Information  Resource  Management 
Services,  370  L'Enfant  Promenade  SW., 
Washington,  DC  20447,  Attn:  ACF 
Reports  Clearance  Officer. 

"To  ensure  that  public  comments  have 
maximimi  effect  in  developing  the  final 
regulations,  we  urge  that  each  comment 
clearly  identify  the  specific  section  or 
sections  of  the  interim  final  rule  or  the 
WtW  data  collection  form  that  the 
comment  addresses  and  follow  the  same 
order  as  the  regulations  and  forms. 

We  will  consider  comments  by  the 
public  on  this  collection  of  information 
in: 

•  evaluating  whether  the  collections 

are  necessary  for  the  proper 
I>erformance  of  our  functions,  including 
whether  the  information  will  have 
practical  utility; 

•  evaluating  the  acciiracy  of  our 
estimate  of  the  burden  of  the  collections 
of  information,  including  the  vaUdity  of 
the  methodology  and  assumptions  used, 
and  the  frequency  of  collection: 

•  enhancing  the  quahty.  usefulness, 
and  clarity  of  the  information  to  be 
collected:  and 

•  minimising  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technology,  e.g..  the  electronic 
submission  of  responses. 

As  discussed  earlier,  in  order  to 
expedite  the  collection  of  information 


contained  in  this  interim  final  rule,  we 
have  conciurently,  on  a  separate  track, 
requested  an  initial  180  day  approval 
under  OMB's  emergency  processing 
procedures.  OMB  is  required  to  make  a 
decision  on  this  emergency  request 
within  15  days. 

We  encoiuage  States.  Indian  tribes, 
organizations,  individuals,  and  other 
parties  to  submit  comments  in  writing 
regarding  the  emergency  collection 
requirements  to  the  Office  of 
Information  and  Regulatory  Affairs. 
OMB,  Room  3208,  New  Executive  Office 
Builchng.  725  17th  Street,  Washington, 
DC  20503.  ATTN:  Desk  Officer  for  ACF. 

D.  Unfunded  Mandates  Beform  Act  of 
1995 

Section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
(Unfunded  Mandates  Act)  requires  that 
a  covered  agency  prepare  a  budgetary 
impact  statement  before  promulgating  a 
rule  that  includes  any  Federal  mandate 
that  may  result  in  the  expenditure  by   . 
State,  local,  and  Tribal  governments,  in 
the  aggregate,  or  by  the  private  sector,  of 
$100  million  or  more  in  any  one  year.  ^ 

If  a  covered  agency  must  prepare  a 
budgetary  impact  statement,  section  205 
further  requires  that  it  select  the  most 
cost-effective  and  least  burdensome 
alternative  that  achieves  the  Directives 
of  the  rule  and  is  consistent  with  the 
statutory  requirements.  In  addition, 
section  203  requires  a  plan  for 
informing  and  advising  any  small 
government  that  may  be  significantly  or 
uniquely  impacted  by  the  interim  final 
rule. 

We  have  determined  that  the  interim 
final  rule  will  not  result  in  the 
expenditure  by  State,  local,  and  Tribal 
govenunents.  in  the  aggregate,  or  by  the 
private  sector,  of  more  than  $100 
million  in  any  one  year.  Accordingly, 
we  have  not  prepared  a  budgetary 
impact  statement,  specifically  addressed 
the  regulatory  alternatives  considered, 
or  prepared  a  plan  for  informing  and 
advising  any  significantly  or  uniquely 
impacted  small  government. 

E.  Congressional  Review 

This  interim  final  rule  is  not  a 
"major"  rule  as  defined  in  5  U.S.C, 
Chapter  8. 


F.  Effective  Data  and  Abseixe  of  Notice 
and  Comment 

DOL  has  awarded  WtW  grants  and 
State  and  Indian  tribes  have  begun 
implementing  these  grants.  Pursuant  to 
5  U.S.C.  553(b)(B).  we  have  determined 
that  the  statutory  mandate  to  begin 
information  collecticm  as  soon  as  States 
and  Tribes  begin  implementing  the 
grants  constitutes  good  cause  for 
vraiving  notice  and  comment 
proceedings. 

In  addition  we  have  determined, 
pursuant  to  5  U.S.C.  553(d)(3),  that  the 
WtW  statutory  mandate  provides  good 
cause  for  waiving  the  customary 
requirement  to  delay  the  effective  date 
of  a  final  rule  for  30  days  following  its 
pubUcation.  The  short  statutory 
duration  of  the  WtW  grants  program 
imderscores  the  importaaoe  of 
begiiming  WtW  information  coUection 
at  the  earliest  possible  date. 

Accordingly,  the  issuance  of  a 
proposed  rule,  rather  than  an  interim 
final  rule,  or  delaying  the  effective  date 
for  30  days,  would  be  contrary  to  the 
pubUc  interest.  This  interim  final  rule 
sets  a  comment  period  to  elicit  any 
concerns  raised  by  the  rule.  We  have 
limited  this  conunent  period  to  60  days 
so  that  any  input  is  received  in  time  for 
us  to  review  it  in  considering  any 
revisions  to  Part  276  while  the  WtW 
grants  program  is  still  in  its  early  stages 
of  operation. 

List  of  Svbjeds  ia  45  cm  Put  27S 

Administrative  practice  and 
procedure.  Employment,  Manpower 
training  programs.  Penalties,  Public 
assistance  programs.  Reporting  and 
recordkeeping  requirements.  Vocational 
education. 

(Catalogue  of  Federal  Domestic  Aasistance 
Programs:  17.253  Employment  and  Training 
Assistance— Welfu«-to-Wark  GranU  to  States 
and  Local  Entities  lor  Hard-to-Emptoy 
WeUue  Recipient  Progruns;  93.5S8  TANF 
Pragramt-Stata  Family  Astistance  Grants, 
Aasistance  GianU  to  Territories.  Matching 
GnnXs  to  Territories,  Supplemental  Grants 
for  Population  Inoeaaes  and  Contingency 
Fund;  93.5S9-Loan  Fund:  and  93.S95-Wel£ue 
Refonn  Raaaarch,  Evaluatinm  and  National 
Studies) 
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Dated:  June  4. 1998. 
Olivia  A.  Golden, 
Assistant  Secretary  for  Children  and  Families. 

Approved:  July  28, 1998. 
IkNuia  E.  ShaUla. 

Secretary,  Department  of  Health  and  Human 
Services. 

For  the  reasons  set  forth  in  the 
preamble,  part  276  is  added  to  45  CFR 
chapter  II  as  follows: 

PART  278— DATA  COLLECTION  AND 
REPORTINQ  REQUIREMENTS  FOR 
STATES  AND  INDIAN  TRIBES  UNDER 
WELFARE-TO-WORK  GRANTS 

Sec. 

276.1  What  does  this  part  cover? 

276.2  What  definitions  apply  to  this  part? 

276.3  What  data  must  States  and  Indian 
Tribes  file  on  individuals  and  families 
participating  in  the  WtW  program? 

276.4  Must  the  data  be  Tiled  electronically? 

276.5  May  States  and  Indian  tribes  use 
sampling? 

Authority:  42  U.S.C.  603  and  611. 

1276.1    What  dOM  ttito  part  covwT 

(a)  This  part  explains  what 
information  we  will  collect  from  States 
and  Indian  tribes  on  individuals  and 
families  participating  in  the  Welfare-to- 
Work  (WtW)  grants  program. 

(b)  This  part  also  specifies  electronic 
filing  and  sampling  requirements. 

f27e,2    What  daflnWons  apply  to  this  part? 

The  following  definitions  apply  to 
this  part: 

ACF  means  the  Administration  for 
Children  and  Families. 

Act  means  Social  Security  Act. 

State  means  the  50  States  of  the 
United  States,  the  District  of  Columbia, 
the  Commonwealth  of  Puerto  Rico,  the 
United  States  Virgin  Islands,  Guam,  and 
American  Samoa. 

TANF  means  The  Temporary 
Assistance  for  Needy  Families  Program. 

WtW  program  means  the  Welfare-to- 
Work  grants  authorized  by  sections 
403(a)(5)(A)  or  412(a)(3)  of  the  Act. 

f27e.3    What  data  must  States  and  Iftdlan 
trtMS  Ma  on  indlviduala  and  famWas 
participating  in  tha  WtW  programT 

(a)  Each  State  that  receives  a  grant 
under  section  403(a)(5)(A)  must  collect 
on  a  monthly  basis,  and  file  on  a 
quarterly  basis,  information  on  all 
individuals  and  families  participating  in 
the  WtW  propam. 

(b)  Each  Indian  tribe  that  receives  a 
grant  imder  both  section  412(a)(1)  and 
section  412(a)(3)  must  collect  on  a 
monthly  basis,  and  file  on  a  quarterly 
basis,  information  on  all  individuals 
and  families  participating  in  the  WtW 
program. 

(c)  States  must  file  the  disaggregated 
information  in  the  Emergency  TANF 


Data  Report  (TANF-ACF-PI-97-6, 
issued  September  30, 1997,  OMB 
Number  0970-0164,  expires  September 
30, 1998)  and  the  WtW  Data  Report. 

(d)  Indian  tribes  must  file  the 
disaggregated  information  in  the  Interim 
Tribal  TANF  Data  Report  (ACF  Form 
343,  issued  May  6, 1998,  OMB  Number 
0970-0176,  expires  December  31, 1998) 
and  the  WtW  Data  Report. 

(e)  The  WtW  Data  Report  consists  of 
two  sections: 

(1)  Section  One  consists  of 
disaggregated  data  on  individuals.  It 
specifies  identifying  and  demographic 
data,  such  as  the  individual's  Social 
Security  Number  and  information  on 
employment  and  terminations.  It  also 
includes  total  dollar  expenditures 
associated  with  an  individual's 
participation  in  specified  work 
activities. 

(2)  Section  Two  consists  of  aggregated 
data  on  families  participating  in  the 
WtW  program.  This  section  also 
includes  two  items  of  expenditure  data. 

SZ76.4    Must tha data  ba fllad 
slactronlcally? 

Each  State  and  Indian  tribe  must  file 
the  information  required  in  this  part 
electronically,  based  on  format 
specifications  we  will  provide. 

f  276.5    May  StalM  and  Indian  trllMa  uaa 


(a)  Each  State  and  Indian  tribe  may 
report  the  disaggregated  data  on  all 
WtW  participants  or  on  a  sample  of 
participants  selected  through  the  use  of 
a  scientifically  acceptable  sampling 
method  that  we  have  approved.  States 
and  Tribes  may  not  use  a  sample  to 
generate  the  aggregate  data. 

(b)  "Scientifically  acceptable 
sampling  method"  means  a  probability 
sampling  method  in  which  every 
sampling  unit  in  the  population  has  a 
known,  non-zero  chance  to  be  included 
in  the  sample,  and  our  sample  size 
requirements  are  met. 

Note:  The  following  appendices  will  not 
appear  in  the  Code  of  Federal  Regulations. 

Appendicea 

Appendix  A — Weifare-to-Work  Data  Report 

Section  One:  Disaggregated  Data  Collection 

for  Families  and  Individuals  Participating 

in  the  WtW  Grant  Program 
Section  Two:  Aggregated  Data  Collection  for 

Families  and  Individuals  Participating  in 

the  WtW  Grant  Program 

Appendix  B — WtW  Sampling  Specifications 

Appendix  C — Statutory  Reference  Table  for 
the  Welfare-to-Work  Data  Report 

Section  One:  Disaggregated  Data  Collection 
For  Families  and  Individuals  Participating 
in  the  WtW  Grant  Program 


Section  Two:  Aggregated  Data  Collection  For 
Families  and  Individuals  Participating  in 
the  WtW  Grant  Program 

WTW  Interim  Final  Rule  Appendix  A— 

Welfare-to-Work  Data  Report — Section  One 
Disaggregated  Data  Collection  for  Families 
and  Individuals  Participating  in  the  Welfare- 
to-Work  Grant  Program 

Instructions  and  Definitions 

General  Instruction:  Under  the  statute. 
States  and  certain  Indian  Tribes  are  required 
to  collect  data  on  families  and  individuals 
participating  in  the  Welfare-to-Work  (WtW) 
Program.  These  data  are  to  be  collected  on  a 
monthly  basis  and  reported  on  a  quarterly 
basis  to  the  Secretary  of  the  Defwrtment  of 
Health  and  Human  Services.  (DHHS). 
Quarterly  reports  are  due  45  days  after  the 
close  of  the  quarter. 

The  State  or  Tribe  should  collect  and 
report  data  for  each  data  element,  unless 
explicitly  instructed  to  leave  the  field  blank. 

State  FTPS  Code:  Enter  your  two-digit  State 
code  from  the  following  listing.  These  codes 
are  the  standard  codes  used  by  the  National 
Bureau  of  Standards.  Tribes  should  enter 
"GO"  for  this  field. 


State 

Alabama 

Alaska 

Anftofican  Samoa « 

Arizona 

Arkansas 

California 

Gotorado  

Connecticul 

Dataware 

Dist.  of  Columbia 

Ftofkta 

Georgia „. 

Guam 

Hawaa .•.•..••••••••,.mm..,»m........ 

kteho 

Indnna 

kiwa  „ 

Kansas „ 

Kentucky  

Louisiana 

Maine 

Maryland 

MassactHiselts 

Michigan r. 

Minnesota  

Mississippi 

Missouri 

IMontana 

Nebraska 

Nevada 

New  Hampstwe „,^ 

Piow  vOisoy  ••*••>•■>••»••••••■•••■••*•■••••••••■■■ 

New  Mexico  

New  Yofk  

North  Carolina 

North  Dal(ota _„................... 

Ohio  

Oklahoma „ 

Oregon  

Pennsylvania  .„ 

Puerto  Rico 

Rhode  Island 

South  Carotina 


Code 


01 

02 

60 

04 

06 

06 

08 

09 

10 

11 

12 

13 

66 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

31 

32 

33 

34 

35 

36 

37 

38 

39 

40 

41 

42 

72 

44 

45 
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State 


South  Dakota 
Tennessee  .... 

Texas  

Utah  

Vermont 

Virgin  Islands 

Virginia 

Washinglon  ... 
West  Virginia . 

Wisconsin 

Wyoming 


Code 


46 
47 
48 
49 
50 
78 
51 
53 
54 
55 
56 


Tribal  Code:  For  Indian  Tribes,  enter  the 
three-digit  Tribal  code  that  represents  your 
Tribe  (See  attached  appendix  for  a  complete 
listing  of  Tribal  Codes.)  States  should  leave 
this  field  blank. 

Reporting  Month:  Enter  the  four-digit  year 
and  two-digit  month  code  that  identifies  the 
year  and  month  for  which  the  data  are  being 
reported. 

Stratum:  Guidance:  States  and  Tribes  may 
submit  data  for  their  entire  caseload  or  for  a 
sample  of  families  (cases).  If  a  State  or  Tribe 
opts  to  provide  data  for  its  entire  caseload, 
enter  the  same  stratum  code  (any  two-digit 
number)  for  each  WtW  family.  All  WtW 
families  selected  in  a  sample  frmn  the  same 
stratimi  must  be  assigned  the  same  stratum 
code.  Valid  stratum  codes  may  range  from 
"00"  to  "99".  States  and  Tribes  with 
stratified  samples  should  provide  the  ACF 
Regional  Office  with  a  listing  of  the  numeric 
codes  utilized  to  identify  any  stratification. 

Instruction:  Enter  the  two-digit  stratum 
code. 

Case  Numbet^—TANF:  Enter  the  number 
assigned  by  the  State  TANF  agency  or  Tribal 
TANF  grantee  to  uniquely  identify  the  Camily 
participating  in  the  WtW  Programs.  If  the 
WtW  participant  is  no  longer  a  member  of  a 
TANF  family,  use  the  case  number 
previously  assigned  to  the  TANF  family.  For 
a  non-custodial  parent  participating  in  the 
WtW  Program,  use  the  TANF  case  number  for 
the  family  that  includes  his(her)  child. 

Disposition — WtW:  Guidance:  A  family  that 
did  not  have  any  family  member 
participating  in  the  WtW  Program  for  the 
reporting  month  but  %ras  included  in  the 
monthly  sample  frame  is  "listed  in  error." 

Instruction:  Enter  one  of  the  following 
codes  for  the  WtW  family. 

1  s  Data  collection  completed 

2  s  Not  subiect  to  daU  collection/listed  in 


Person  Level  Data 

This  section  allows  for  coding  up  to  six 
family  members  participatiiig  in  the  WtW 
Program.  If.  far  the  nporting  month,  a 
noncustodial  pannt  is  participating  in  WtW 
activities  hmded  under  section  403(aM5KA) 
or  412  (aM3).  the  noncustodial  parent  must 
also  be  repoctad  in  this  section  as  a  member 
of  the  related  TANF  family. 

7.  Social  Security  Number:  Enter  the 
participant's  nine-digit  Social  Securify 
Ntunber  in  the  format  nnnnnnnnn. 

Employment  Data 

For  participants  who  are  employed  during 
the  reporting  month,  complete  this  section. 

8.  Avsra^  HouHy  Wages:  If  the  family 
member  is  engaged  in  subsidized 


employment  or  on-the-)ob  training  under  the 
WtW  Program  or  if  the  family  member's 
participation  in  the  WtW  activify  was 
terminated  during  the  reporting  month  due  to 
obtaining  employment,  enter  the  average 
hourly  wages  paid  (e.g.,  $9.50  per  hour)  for 
the  reporting  month. 

9.  Average  Hours  of  Work:  If  the  family 
member  is  engaged  in  subsidized 
employment  or  on-the-job  training  under  the 
WtW  Program,  enter  the  average  hours  of 
work  per  week  for  the  reporting  month. 

10.  Wage  Subsidy:  If  the  family  member  is 
engaged  in  subsidized  employment  or  on-the- 
job  training  under  the  WtW  Program,  enter 
the  total  amount  of  any  wage  subsidy 
provided  from  Federal  or  State  (Tribal)  funds 
for  the  reptxting  month. 

Data  on  Amount  Expended  by  Type  of 
Activity 

Enter  the  total  dollar  expenditures  for  the 
reporting  month  that  are  associated  with  the 
individual's  participation  in  each  of  the  WtW 
activities  listed  below.  Estimates  based  on 
"Generally  Accepted  Accounting  Principles" 
for  cost  allocation  processes  are  acceptable. 
These  costs  must  include  Federal  and  State 
expenditures  and  are  exclusive  of 
administrative  costs. 

11.  Community  Service: 

12.  Work  Experience  Program: 

13.  Public  Sector  Employment  Wage 
Subsidy: 

14.  Arvate  Sector  Employment  Wage 
Subsidy: 

15.  On-the-job  Training: 

16.  Job  Readiness: 

17.  Job  Placement  Services: 

18.  Post-Employment  Services: 

19.  Job  Retention  Services: 

20.  Supportive  Services: 

Termination  Data 

If  the  family  member's  participation  in  the 
WtW  activify  was  terminated  during  the 
reporting  month,  complete  the  questions  in 
this  section.  Otherwise,  leave  these  dsU 
elenaents  blank. 

21.  Reason  for  Termination  of 
Participation  in  Welfare-to-Work  Activity:  If 
the  family  member's  participation  in  the 
WtW  activify  was  terminated  during  the 
reporting  month,  enter  the  one-digit  code  that 
indicates  the  reason  for  tetminaticm. 

1  =  Obtained  unsubsidizad  employment 

2  X  Obtained  subsidized  employment 

3  s  Engaged  in  another  work  activify  (as 

defined  under  Section  407(d)  of  Act  far 
the  TANF  Program) 

4  =  Engaged  in  other  training 
Ss  Increased  wages 

9  3  Other 

Wdfiue-to-Work  Data  Report— Section  Two 
Aggregated  Data  Collection  for  Families  and 
Individuals  Participating  In  the  Welfare-to- 
Wmk  Grant  Program 

Instructions  and  Definitions 

1.  State  FTPS  Code:  Enter  your  two-digit 
State  code.  Tribes  should  enter  "00"  for  this 
field. 

2.  TrAal  Code:  For  Indian  Tribes  only, 
enter  the  three-digit  Tribal  code  that 
represents  your  Tribe.  States  should  leave 
this  field  blank. 


3.  Calendar  Quaiter:  The  four  calendar 
quarters  are  as  follows: 

First  quarter — January — March 
Saoood  quarter — ^April — |uiie 
Third  quarter — )uly— September 
Fourth  quarter — October — December 

Enter  the  four-digit  year  and  one-digit 
quarter  code  (in  the  format  YYYYQ)  that 
identifies  the  calendar  year  and  quarter  far 
which  the  data  are  being  reported  (e.g.. 
second  quarter  of  1997  is  entered  as 
"19972".) 

Participating  Families 

For  purpoaes  of  completing  this  report, 
include  all  families  and  individuak 
participating  in  services  under  the  Welfare- 
to-Work  (WtW)  Program.  All  counU  of 
families  and  individuals  should  be 
undupUcated  monthly  totals. 

4.  Total  Number  of  Families:  Enter  the 
number  of  families  that  participated  in  the 
Sute  (Tribal)  WtW  Programs  fm-  each  month 
of  the  quarter. 

A.  First  Month: 

B.  Second  Month: 
C  Third  Month: 

i.  Total  Number  of  Participants:  Enter  iii»  ' 
total  ntunber  of  participants  in  the  State 
(Tribal)  WtW  Program  for  each  month  of  the 
quarter. 

A.  First  Month: 

B.  Second  Montii: 
C  Third  Month: 

6.  Total  Number  of  Non-Custodial  Parents: 
Enter  the  total  number  of  non-custodial 
parents  participating  in  the  State  (Tribal) 
WtW  Programs  for  each  month  of  the  quarter. 

A.  First  Month. 

B.  Second  Month: 
C  Third  Month: 

7.  Total  Number  of  Families  Terminated: 
For  each  month  of  the  quarter,  enter  the 
number  of  faitiiH—  wboae  participation  in 
the  Sute  (Tribal)  WtW  Program  wes 
tenninated. 

A.  First  Month: 

B.  Second  JMonth: 
C  Third  Month: 

8.  Total  Number  of  Participants 
Terminated:  For  aach  month  of  the  quarter, 
enter  the  total  number  of  participants  wfaoaa 
participatiao  in  the  State  (Tribal)  WtW 
Propam  was  tenninated. 

A.  First  Month: 

B.  Second  MonA: 
C  Third  Month: 

9.  Total  Number  of  Non-Custodial  ParenU 
Terminated:  Entar  the  total  number  of  non- 
custodial parents  whoae  participation  in  the 
State  (Tribal)  WtW  Pruyaui  was  terminated 
far  each  month  erf  tha  quarter. 

A-KntMonth: 
B.  Second  MonA: 
Cmrd  Month: 

Expenditures 

10.  Total  Expenditures:  Enter  the  dollar 
value  of  all  expenditures  under  the  State 
(Tribal)  WtW  Program  for  the  quarter.  Round 
the  amount  of  expenditure  to  the  nearest 
dollar. 

11.  Adnunistrative  Cost:  Enter  the  total 
dollar  value  of  the  WtW  funds  that  were  used 
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to  cover  administrative  cost  or  overhead 
incurred  in  the  WtW  Programs  for  the 
quarter. 

Appmdix  B— WtW  Samplii«  SpodficattoiM 

Title  IV-A  of  the  Social  Security  Act  (Act), 
as  amended  by  the  Personal  Responsibility 
and  Work  Opportunity  Reconciliation  Act  of 
1996,  establishes  the  Temporary  Assistance 
for  Needy  Families  (TANF)  program,  which 
contains  the  data  collection  and  reporting 
requirements  for  the  State  and  Indian  Tribal 
TANF  Programs.  The  statute  also  gives  States 
and  Indian  Tribes  the  authority  to  use 
scientifically  acceptable  sampling  methods  to 
comply  with  the  data  collection  and 
reporting  requirements  of  Section  411(a)  of 
the  Act.  The  Balanced  Budget  Act  of  1997 
amended  the  TANF  program  and  established 
the  Welfare-to-Work  (WtW)  program  to  help 
those  welfare  recipients  with  the  greatest 
barriers  to  employment  begin  engaging  in 
work  activities  and  move  from  welhre 
assistance  to  permanent  employment. 

As  amended,  section  411(a)  establishes  as 
the  WtW  data  collection  and  reporting 
requirements  that  alt  411  (a)  data  (i.e.,  both 
the  existing  TANF  data  elements  and  the 
newly-added  WtW  data  elements)  must  be 
reported  for  families  and  individuals 
participating  in  services  funded  under  the 
WtW  Program. 

Listed  below  are  the  basic  sampling 
speciflcations  that  States  and  Tribes  must  use 


until  issuance  of  the  final  regulation.  If  a 
State  (Tribe)  opts  to  use  sampling  procedures 
and  sample  sizes,  it  must  use  an  acceptable 
sampling  methodology  and  sufficient  large 
samples  to  make  estimates  over  various  sub- 
populations,  e.g.,  the  WtW  expenditures  by. 
type  of  WtW  service. 

12.  Sample  Methodology 

The  standard  statistical  methodologies  for 
sample  selection  are  methods  that  conform  to 
principles  of  probability  sampling,  e.g.,  for 
WtW,  each  Camily  in  the  population  of 
interest  has  a  known,  non-zero  probebility  of 
selection  into  the  sample  and  computational 
methods  of  estimation  lead  to  a  unique 
estimate.  Suggested  methods  of  sample 
selection  include  systematic  random 
sampling  and  simple  random  sampling. 

13.  Sample  frame(s) 

For  the  families  participating  in  services 
under  the  State  (Tribal)  WtW  Program  (i.e., 
the  active  sample),  the  monthly  WtW  sample 
frame  must  consist  of  an  unduplicated  list  of 
all  families  with  an  individual(s) 
participating  in  services  under  the  State 
(Tribal)  WtW  program. 

14.  Sample  Size  Requirement 

If  a  State  (Tribe)  opts  to  report  data  for  a 
sample  of  WtW  families,  sample  size  must  be 
sufficiently  large  to  obtain  estimate  with 
relative  high  precision.  Listed  below  are  the 
sample  size  requirements. 

a.  The  minimum  annual  required  sample 
size  for  families  participating  in  services 


under  the  State  (Tribal)  WtW  Program  (i.e.. 
the  active  WtW  sample)  is  1600  Camilies.  The 
1600  families  represents  the  number  of  case 
months  for  which  data  is  collected  and 
reported  out  of  the  total  number  of  case 
months  for  which  funilies  participated  in 
WtW  services;  (e.g.,  if  a  State  has  an  average 
monthly  WtW  caseload  of  1,000  families,  it 
has  a  total  of  12,000  case  months). 

b.  The  Statute  requires  States  (Tribes)  to 
collect  data  on  a  monthly  basis  and  report 
data  on  a  quarterly  basis.  Therefore,  States 
(Tribes)  must  construct  a  sample  frame  for 
each  month  in  the  annual  sample  period  and 
select  approximately  one-twelfth  of  the 
annual  sample  size  &t>m  each  monthly 
sample  fnme  (approximately  133  families  are 
to  be  selected  each  month  from  the  above 
example). 

d.  Insufficient  number  of  families  on  listing 
to  meet  minimum  sample  size  requirements: 

If  a  State  (Tribe)  does  not  have  enough 
fiunilies  participating  in  services  under  the 
WtW  Prt^gram  to  meet  the  required  annual 
sample  size,  the  State  (Tribe)  should  select 
100%  of  such  families. 

f.  Each  Sute  (Tribe)  must  submit  the  total 
unduplicated  number  of  families 
participating  in  services  under  the  State 
(Tribal)  WtW  Program  by  stratum  for  each 
month  in  the  annual  sample  period.  This 
data  is  required  for  weighting  the  sample 
results  in  order  to  produce  estimates  for  the 
entire  caseload. 


APPENDIX  C— WTW  INTERIM  FINAL  RULE:  STATUTORY  REFERENCE  TABLE  FOR  THE  WELFARE-TO-WORK  DATA  REPORT- 
SECTION  One 
[Disaggregated  Data  CoNaction  for  Famiiaa  and  IndMduats  Participating  in  the  Welfare-to-Wodt  Grant  Progran^ 


Data  etements 


Justificaiion 


1.  Stale  FIPS  Code 

2.  Tribal  Code  

3.  Reporting  Month  

4.  Stratum  

5.  Case  Number— TANF  ... 

6.  Diaposition-WtW  

7.  Social  Security  Number 


8.  Average  Hourly  Wages 


9.  Average  Hours  of  Work 


10.  Wage  Subsidy 

11.  Community  Service 


12.  Work  Experience  Program  , 

13.  Public  Sector  Emptoyment  Wage  Subsidy  . 

14.  r>rivate  Sector  Employment  Wage  Subsidy 

15.  Orvthe  Job  Training , 

16.  Job  Readiness  

17.  Job  Placement  Services 


ImpNdt  in  administering  data  collection  system. 
ImpKdt  in  administerjr^  data  coHectkm  system. 
Implicit  in  admMstering  data  ooNectton  system. 
Implkdt  in  administering  data  collectran  system. 
Impidt  in  administering  data  collectfon  system. 
Impidt  in  administering  data  coMectnn  system. 

This  informatfon  is  readily  available.  States  use  Social  SecurNy  Numbers  to  carry  out  the  re- 
quirements of  lEVS  (see  sections  409(a)(4)  and  1 137  of  the  Act).  States  may  use  it  as  the 

link  with  TANF  records.  We  need  tttis  intarmetion  tor  statistKal  purposes,  such  as  evaluation 

of  the  WtW  Program  as  required  in  sectton  413<j)  and  research  as  required  in  sectton 

413(g)  of  the  Act. 
Section  4ll(a)(1)(A)(xvitf)(lll)  requires  States  to  report  the  wages  pakl  to  any  pcvticipant  in 

subsidteed  empioymenl  or  on-the-iob  training.  For  more  accurate  reporting.  "Nvages  paid"  is 

broken  into  average  hourly  wages  and  average  hours  of  work. 
Section  411(a)(1)(A)(xviii)(lll)  requires  States  to  report  the  wages  pakl  to  any  partkapant  in 

subekJized  emptoyment  or  on-ttie-job  training.  For  more  accurate  reportmg.  Swages  pakT  is 

broken     into     average     hourly     wages     and     average     hours    of    work.     Sednn 

4il(a)(l)(A)(xYill)(IV). 
Required  under  sectton  41 1  (a)(l  )(A)(xviiO(lll). 
Sectton  411(a)(1)(A)(xviii)  (I)  and  (II)  requires  that  States  report  the  tottf  amount  expended 

during  the  month  tor  each  partnipant  tor  each  activity  specified  in  sectton  403<a)(5)(C)(i). 
Sectton  4ll(a)(l)(A)(xviii)  (I)  and  (II)  requires  that  States  report  the  tottf  amount  expended 

during  the  month  tor  each  parttoipant  tor  each  activity  specified  in  sectton  403<a)(5)(C)(i). 
Sectton  411(a)(1)(A)(xviii)  (I)  and  (11)  requires  that  SUtes  report  the  total  amount  expended 

during  the  month  tor  each  parttoipant  tor  each  activity  specified  in  sectton  4O3(a)(5)(C)(0. 
Sectton  4ll(a)(l)(A)(xviii)  (I)  and  (II)  requires  that  States  report  the  total  amount  expwtded 

during  the  month  for  each  parttoipant  tor  each  activity  specified  in  section  4O3(a)(5)(C)(0. 
Sectton  411(a)(l)(A)(xviii)  (I)  and  (II)  requires  that  States  report  the  total  amount  expended 

during  the  month  tor  each  partfotpant  tor  each  activity  specified  in  sectton  403(a)(5)(C)(i). 
Sectton  4ll(a)(1)(A)(xviii)  (I)  and  (II)  requires  that  States  report  the  total  amount  expended 

during  the  month  tor  each  parttoipant  tor  each  activity  specified  in  sectton  403(a)(5)(C)(i). 
Sectton  4ll(a)(1)(A)(xviiO  (I)  and  (II)  requires  that  SUtes  report  the  total  amount  expended 

during  the  month  tor  each  parttoipant  tor  each  activity  specified  in  sectton  403(a)(5)(C)(i). 
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APPENDIX  C— WTW  Interim  Final  Rule:  Statutory  Reference  Table  for  the  Welfare-to-Work  Data  Report- 
Section  One— Contimjed 

[Disaggregated  Data  CoUectton  for  Families  and  IndMduab  Parttoipating  in  the  WeKar»4o-Work  Grant  ProgranH 


Data  elements 


18.  Post-Emptoyment  Sennces 

19.  Job  Reteniton  Sennces 

20.  Supportive  Servtoes 


21.  Reason  for  Terminatton  of  PartKipatton  in 
WtW  Activity. 


Justificaiion 


Sectton  4ll(a)(l)(A)(xviiO  (1)  «to  (II)  requires  Ihat  Slates  report  the  total  amount  expanded 
during  the  month  for  each  parttoipani  tor  each  adivily  specified  in  aedton  4O3<aM5)(C)(0. 

Sectton  4ll(a)(1)(A)(xviiO  (1)  and  (II)  requites  that  States  report  the  taM  amount  expended 
during  the  month  for  each  partkapwt  for  each  actiMly  specMted  to  aedton  403(aK5)(CKO- 

Sectton  411(a)(1)(A)(xviii)  (1)  and  (11)  requires  Ihat  States  report  the  tatel  amount  expended 
during  the  month  for  each  participant  for  each  adivily  specified  to  sectton  403<a)(5)(C)<i). 

Sectton  41 1  (a)(l  )(A)(xvieKIV). 


STATUTORY  REFERENCE  TABLE  FOR  THE  WELFARE-TO-WORK  DATA  REPORT— SECTION  TWO 
(Aggregated  data  coHectton  for  fainlies  and  indnnduals  parttoipating  to  the  WeNare-to-Wort(  Grant  Program] 


Data  elements 


1.  State  FIPS  Code 

2.  Tribal  Code  . 

3.  Calendar  Quarter 

4  Total  Number  of  Families  

5.  Total  Number  of  Parttoipants 

6.  Total  Number  of  NorvCustodtol  Parents  

7.  Total  Number  of  Famiies  Terminated 

8.  Total  Number  of  PartKipants  Terminated  

9.  Total    Number    of    Noncustodial    Parents 
Terminated. 

10.  Total  Experxftures 

11.  Administraiive  Cost 


Implicit  to  administering  data  coNedton  system. 
Impficil  to  administering  data  coHedton  system. 
Implicit  to  administering  date  ooHedton  system. 
Sectton  41 1(a)(6). 
Sectton  41 1(a)(6). 
Sectton  41 1(a)(4). 
Sectton  41 1(a)(6). 
Sectton  41 1(a)(6). 
Sectton  411(a)(4). 

Sectton  41 1(a)(3). 
Sectton  411(a)(2). 


(FR  Doc.  9S-28840  Filed  10-26-96;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Reeearch  and  Special  Programs 
Administration 

49  CFR  Part  171 

pocket  No.  RSPA-M-4185  (HM-21SC)] 

RIN  2137-AD15 

Harmonization  with  the  Unitad  Nations 
Recommendations,  International 
Maritime  E>angarous  Goods  Coda,  and 
International  Civil  Aviation 
Organization's  Technical  Instructions 

AGENCY:  Research  and  Special  Programs 

AdministraUon  (RSPA).  EKDT. 

action:  Final  rule. 

summary:  This  final  rule  amends  a 
requirement  for  the  tise  of  the 
International  Qvil  Aviation 
Organization's  Technical  Instructions 
for  the  Safe  Transport  of  Dangerous 
Goods  by  Air  (ICAO  Technical 
Instructions)  and  updates  references  in 
the  Hazardous  Materials  Regulations 
(HMR)  to  include  the  most  recent 
amendments  to  the  International 
Maritime  Dangerous  Goods  Code  (IMDG 
Code)  and  the  ICAO  Technical 


Instructions.  These  amendments  are 
necessary  to  facilitate  the  continued 
transport  of  hazardous  materials  in 
international  commerce  by  vessel  and 
aircraft  at  the  time  these  international 
regulations  become  effective. 
DATES:  Effective  date:  January  1, 1999. 

Ckimphance  date:  Compliance  with 
the  regulation  as  amended  in 
§  171.11(d)(4)(ii)  is  authorized 
immediately. 

Incorporation  by  reference:  The 
incorporation  by  reference  of  the 
publications  listed  in  these  amendments 
has  been  approved  by  the  Director  of  the 
Federal  Register  effective  January  1, 
1999. 

FOR  FURTHER  MFORMATION  OCNTACT:  Bob 
Richard,  Assistant  International 
Standards  Coordinator,  telephone  (202) 
366-0656,  or  Joan  Mclntyre.  Office  of 
Hazardous  Materials  Standards, 
telephone  (202)  366-8553.  Research  and 
Special  Programs  Administration.  U.S. 
Department  of  Transportation.  400 
Seventh  Street.  S.W..  Washington.  D.C 
20590-0001. 

SUPPLEMENTARY  INFORMATION:  On  August 
18, 1998,  RSPA  published  a  notice  of 
proposed  rulemaking  (NPRM)  imder 
Docket  HM-215C  (63  FR  44312)  which 
proposed  changes  to  more  fully  align 
the  HMR  with  the  international 
regulations.  Amm^  the  changes,  RSPA 
proposed  to  amend  the  HMR  to 


incorporate  by  reference  the  1999-2000 
ICAO  Technical  Instructions  and 
Amendment  29  to  the  IMDG  Code,  and 
to  make  a  shipping  paper  requirement 
notation  permissive.  RSPA  received  no 
adverse  comments  to  these  proposals. 
Therefore,  these  changes  are  adopted  in 
this  final  rule. 

Section  171.11  of  the  HMR  authorizes 
hazardous  materials  shipments  to  be 
prepared  in  aoccwdanoe  with  the  ICAO 
Technical  Instructions  and  transported 
by  aircraft,  and  by  motor  vehicle  either 
before  or  after  being  transported  by 
aircraft,  sub)ect  to  certain  conditions 
and  limitations.  Similariy,  §  171.12  of 
the  HMR  authorizes  hazardous  materials 
shipments  to  be  prepared  in  accordance 
with  the  IMDG  Code  if  all  or  part  of  the 
transportation  is  by  vessel,  si^iect  to 
certain  conditions  and  limitations.  Use 
of  the  latest  versions  of  the  ICAO 
Technical  Instructions  and  the  IMDG 
Code  become  mandatory  for 
international  hazardous  materials 
shipments  on  January  1. 1999. 

This  final  rule  also  amends  a  shipping 
paper  requirement  for  the  use  of  the 
ICAO  Tedinical  Instructions.  In 
§  171.11(d)(4).  as  adopted  under  Dodcet 
HM-215B  (FR  62  24700).  published 
May  6. 1997.  the  letters  "ICAO"  were 
required  to  be  included  on  shipping 
papers  when  being  transported  in 
accordance  with  the  ICAO  Technical 
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Instructions.  The  effiactive  date  of  this 
requirement  was  October  1,  1998. 
Several  months  after  publication  of  the 
final  rule,  RSPA  received  numerous 
comments  opposing  the  change  as  an 
unnecessary  economic  burden.  In  the 
NPRM,  RSPA  proposed  to  make  the 
requirement  permissive.  RSPA  is 
incorporating  the  change  in  this  final 
rule  to  minimize  disruption  to  (>ersons 
transporting  hazardous  materials  in 
accordance  with  the  ICAO  Technical 
Instructions. 

All  other  changes  proposed  to  the 
HMR.  under  Docket  HM-21SC,  will  be 
addressed  in  a  subsequent  final  rule. 

Regulatory  Analyses  and  Notices 

A.  Executive  Order  12866  and  DOT 
Regulatory  Policies  and  Procedures 

This  final  rule  is  not  considered  a 
significant  regulatory  action  under 
section  3(0  of  Executive  Order  12866 
and,  therefore,  was  not  reviewed  by  the 
Ofiice  of  Management  and  Budget.  This 
rule  is  not  significant  under  the 
Regulatory  Policies  and  Procedures  of 
the  Department  of  Transportation  (44  FR 
11034). 

The  costs  and  benefits  asociated  with 
this  final  riile  are  considered  to  be  so 
minimal  as  to  not  warrant  preparation  of 
a  regulatory  impact  analysis  or 
regulatory  evaluation. 

B.  Executive  Order  12612 

This  final  rule  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612  ("Federalism").  Federal  law 
expressly  preempts  State,  local,  and 
Indian  tribe  requirements  applicable  to 
the  transportation  of  hazardous  material 
that  cover  certain  subjects  and  are  not 
substantively  the  same  as  the  Federal 
requirements.  49  U.S.C.  5125(b)(1). 
These  subjects  are: 

(i)  the  designation,  description,  and 
classification  of  hazardous  material: 

(ii)  the  packing,  repacking,  handling, 
labeling,  marking,  and  placarding  of 
hazardous  material: 

(iii)  the  preparation,  execution,  and 
use  of  shipping  documents  pertaining  to 
hazardous  material  and  requirements 
respecting  the  number,  content,  and 
placement  of  those  documents: 

(iv)  the  written  notification, 
recording,  and  reporting  of  the 
unintentional  release  in  transportation 
of  hazardous  material:  or 

(v)  the  design,  manufacturing, 
fabrication,  marking,  maintenance, 
reconditioning,  repairing,  or  testing  of  a 
package  or  container  which  is 
represented,  marked,  certified,  or  sold 
as  quahfied  for  use  in  the  transportation 
of  hazardous  material. 


This  final  rule  concerns  the 
classification,  packaging,  marking, 
labeling,  and  handling  of  hazardous 
material,  among  other  covered  subjects. 

This  final  r\ile  would  preempt  any 
State,  local,  or  Indian  tribe  requirements 
concerning  these  subjects  imless  the 
non-Federal  requirements  are 
"substantively  the  same"  (see  49  CFR 
107.202(d))  as  the  Federal  requirements. 

Federal  law  (49  U.S.C.  5125(b)(2)) 
provides  that  if  DOT  issues  a  regulation 
concerning  any  of  the  covered  subjects 
after  November  16, 1990,  DOT  must 
determine  and  publish  in  the  Federal 
Register  the  effective  date  of  Federal 
preemption.  That  effective  date  may  not 
l>e  earlier  than  the  90th  day  following 
the  date  of  issuance  of  the  final  rule  and 
not  later  than  Uko  yean  after  the  date  of 
issuance.  RSPA  has  determined  that  the 
effective  date  of  Federal  preemption  for 
these  requirements  will  be  October  1, 
1999  under  this  docket.  Thus,  RSPA 
lacks  discretion  in  this  area,  and 
preparation  of  a  federalism  assessment 
is  not  warranted. 

C.  Regulatory  Flexibility  Act 

This  final  rule  updates  two 
incorporations  by  reference  and  relaxes 
one  snipping  paper  requirement.  The 
changes  in  this  rule  apply  to  ofiisrore 
and  carriere  of  hazardous  materials  and 
facilitate  the  transportation  of  hazardous 
materials  in  international  commerce  by 
providing  consistency  with 
international  requirements.  U.S. 
companies,  including  numerous  small 
entities  competing  in  foreign  markets, 
will  be  relieved  of  the  need  to  comply 
with  a  dual  system  of  regulations.  The 
costs  and  benefits  associated  with  this 
final  rule  are  considered  to  be  so 
minimal  as  to  not  warrant  preparation  of 
a  regulatory  impact  analysis  or 
regulatory  evaluation.  Therefore,  1 
certify  that  this  will  rule  will  not,  if 
promulgated,  have  a  significant 
economic  impact  on  a  substantial 
numtwr  of  small  entities. 

D.  Paperwork  Reduction  Act 

This  final  rule  contains  no  new 
information  collection  burdens. 

E.  Regulation  Identifier  Number  (RIN) 

A  regulation  identifier  number  (RIN) 
is  assigned  to  each  regulatory  action 
listed  in  the  Unified  Agenda  of  Federal 
Regulations.  The  Regulatory  Information 
Service  Center  publishes  the  Unified 
Agenda  in  April  and  October  of  each 
year.  The  RDM  number  contained  in  the 
heading  of  this  document  can  be  used 
to  cross-rafsrence  this  action  %vith  the 
Unified  Agenda. 


F.  Unfunded  Mandates  Reform  Act 

This  final  rule  does  not  impose 
unfunded  mandates  under  the 
Unfunded  Mandates  Reform  Act  of 
1995.  h  does  not  result  in  costs  of  $100 
million  or  more  to  either  State,  local,  or 
tribal  governments,  in  the  aggregate,  or 
to  the  private  sector,  and  is  the  least 
burdensome  alternative  that  achieves 
the  objective  of  the  rule. 

List  ofSul^ects  in  49  CFR  Part  171 

Exports,  Hazardous  materials 
transportation.  Hazardous  vraste. 
Imports,  Incorporation  by  reference. 
Reporting  and  recordkeeping 
requirements. 

In  consideration  of  the  foregoing,  49 
CFR  Chapter  I  is  amended  as  follows: 

PART  171~QENERAL  INFORMATION. 
REGULATK)NS.  AND  DEFINrnONS 

1.  The  authority  citation  for  part  171 
continues  to  read  as  follows: 

AudMirily:  49  U.S.C  5101-5127;  49  CFR 
1.53. 

f  171.7    [Amended] 

2.  In  §  171.7,  in  the  table  in  paragraph 
(a)(3),  the  following  changes  are  made: 

a.  Under  International  Civil  Aviation 
Organization  (ICAO).  for  the  entry 
Technical  Instructions  for  the  Safe 
Transport  of  Dangerous  Goods  by  Air, 
the  date  "1997-1998  Edition"  is  revised 
to  read  "199»-2000  Edition". 

b.  Under  International  Maritime 
Organization  (IMO),  for  the  entry 
"International  Maritime  Dangerous 
Goods  (IMDG)  Code",  the  wording 
"Amendment  28  (1996)"  is  revised  to 
read  "Amendment  29  (1998)". 

3.  In  §  171.11,  paragraph  (d)(4)(ii)  is 
revised  to  read  as  follows: 

{171.11    UMOllCAOTsGlHiteal 
li  wli  ucttons. 


(d)-  •  • 

(4)*    •    • 

(ii)  The  shipping  paper  may  include 
an  indication  that  the  shipment  is  being 
made  under  the  provisions  of  this 
section  or  the  letters  "ICAO." 


Issued  in  Washington,  D.C  on  October  22, 
1998,  under  authority  delegated  in  49  CFR 
parti. 

KaUay  S.  CajTMr, 

Adwinittrator. 

[PR  Doc.  98-28874  Filed  10-28-98;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

Natfonai  Oceanic  and  Atmoapherfc 
Administration 

S0CFRPart648 

[Doctot  No.  980414005-8240-02;  U>. 

losoooq 

naheriea  of  the  Northeastam  United 
States;  Dealer  Reporting  Requirements 

AQENCY:  National  Marine  Fisheries 
Service(NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

action:  Notification  of  deferral  of 
Interactive  Voice  Response  (IVR)  System 
reporting  requirements  for  certain 
species.  


r:  NMFS  defers  IVR-reporting 

requirements  for  regulated  Northeast 
(NE)  multispecies  (Atlantic  cod,  witch 
flounder,  American  plaice,  yellowtail 
flounder,  haddock,  pollock,  winter 
flounder,  windowpane  floimder,  redfish 
and  white  hake),  Atlantic  mackerel,  and 
butterfish.  Based  on  data  submitted  by 
dealers  and  on  other  available 
informaticm,  the  Regional  Administrator 
(RA)  has  determined  that  landings  of 
these  species  are  not  expected  to  reach 
levels  that  would  cause  the  applicable 
target  exploitation  rate  specified  in  the 
fishery  management  plan  (FMP)  for  that 
species  to  be  achieved,  resulting  in 
specific  management  changes. 
Therefore,  federally  permitted  dealers 
are  not  required  to  report  purchases  of 
regulated  NE  multispecies.  Atlantic 
mackerel,  and  butterfish  through  the 
IVR  system  until  notification 
terminating  the  deferral  for  a  given 
species  is  published  in  the  Federal 
Register.  Dealers  must  continue  to 
report  purchases  of  these  species  on  the 
detailed  written  reports.  Dealers  must 
report,  through  the  IVR  system. 


purchases  of  spedies  for  which  IVR 
reporting  requirements  have  not  been 
deferred:  siunmer  flounder,  scup,  h\ack 
sea  bass,  Blex  squid,  and  Loligo  squid. 
DATES:  Efifective  November  1, 1998. 
imtil  notification  terminating  the 
deferral  for  a  given  spedes  is  published 
in  the  Federal  Register. 
FOR  FURTHER  MFORMATION  CONTACT: 
KeUey  McGrath.  (978)281-9307  ot 
(kegory  Power,  (978)  281-9304. 
SUPPI^MENTARY  MFORMATION:  In  an 
efibrt  to  prevent  overfishing  and  rebuild 
stocks,  summer  flounder,  scup,  black 
sea  bass,  regulated  NE  multispecies, 
Atlantic  mackerel,  Illex  squid,  Loligo 
squid,  and  butterfish  are  now  managed 
by  a  quota  or  by  other  harvest  limit. 
Regulations  implementing  the  FMPs  for 
these  species  were  prepared  under  the 
authority  of  the  M^nuson-Stevens 
Fishery  Conservation  and  Management 
Act  and  are  foimd  at  50  CFR  part  648. 
Successful  management  of  quota- 
managed  species  is  dependent  upon 
NMFS  having  timely  and  accurate 
landing  data  available.  These  data  will 
result  in  better  monitoring  of  the  quotas, 
fewer  overages,  and  more  accurate 
predictions  of  closure  dates.  In  order  to 
effectively  monitor  landings.  NMFS 
issued  a  final  rule  (63  FR  52639, 
October  1, 1998)  requiring  federally 
permiKed  dealers  to  submit  a  weekly 
summary  of  purchases  of  quota- 
mans^ed  species  through  the  IVR 
system  within  3  days  of  the  end  of  the 
reporting  week.  Regulations 
implementing  the  reporting 
requirements  for  federally  permitted 
dealers  are  found  at  §  648.7. 

To  minimize  the  burden  of  dealer 
reporting  requirements,  the  regulations 
implementing  the  iise  of  an  IVR  system 
also  include  authorization  (50  CFR 
648.7(a)(2)(ii))  for  the  RA  to  defer  the 
IVR  reporting  requirements  for  any 
species  if  landings  are  not  expected  to 


reach  levels  that  would  cause  the 
applicable  target  exploitation  rate 
specified  in  the  FMP  for  that  species  to 
be  exceeded.  The  RA  has  determined, 
based  on  the  comprehensive  written 
reports  submitted  by  dealers  and  other 
available  information,  that  the  landing 
levels  for  regulated  NE  multispecies 
(Atlantic  cod,  witch  flounder,  American 
plaice,  yellowtail  flounder,  haddock, 
poUoclfL.  winter  flounder,  windowpane 
flounder,  redfish,  and  white  hake),  and 
for  Atlantic  mackerel,  and  butterfish  do 
not  require  IVR  reporting.  Therefore,  the 
rVR  reporting  requirements  are  deferred 
for  these  species.  If  subsequent  data 
indicate  that  lan'<'"g  leveU  for  any  of 
these  species  have  increased  to  the 
extent  that  this  determination  ceases  to 
be  valid,  the  RA  will  terminate  this 
deferral  of  that  species  by  publishing 
notification  in  the  Federal  Register. 

Pursuant  to  §  648.7(a)(2),  dealers  must 
report,  through  the  IVR  system,  their 
purchases  of  the  species  for  which  IVR- 
reporting  requirements  have  not  been 
deferred.  These  species  are  summer 
flounder,  scup,  black  sea  bass,  Jiiex 
squid,  and  Loligo  squid. 

As  specified  in  50  CFR  648.7(a)(1), 
dealers  must  continue  to  report 
purdiases  of  all  species,  including  those 
species  for  which  IVR  reporting  has 
been  deferred,  on  the  detailed  written 
reports. 

ClaaaififzatkHi 

This  action  is  authorized  by  SO  CFR 
part  648  and  is  exempt  from  review 
under  E.0. 12866. 

AalbOTity:  16  U.S.C  1801  et  seq. 

Dated:  October  23, 1998. 
Bract  Mfeiwiad, 

Actittg  Director,  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 
[FR  Doc.  98-28902  Filed  10-23-98:  3:40  pmj 


57932 


Proposed  Rules 


Fadvall 

Vol  63.  Na  209 

Thunday,  October  29,  1998 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  puMc  o(  ttw  proposed 
issuance  of  rutes  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  AGRICULTURE 

AnifTMl  and  Plant  Haaith  Inapaction 
Sarvica 

7CFRPar1319 

[Doctol  No.  9a-036-2] 

importation  of  Orchlda  in  Growing 


AQINCV:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
ACnOM:  Proposed  rule;  extension  of 
comment  period. 

SUMMARY:  We  are  advising  the  public 
that  we  are  extending  by  30  days  the 
comment  period  for  our  proposed  rule 
that  would  add  orchids  of  the  genus 
Phalaenopsis  to  the  list  of  plants  that 
may  be  imported  in  an  approved 
growing  medium  subject  to  specified 
growing,  inspection,  and  certification 
requirements.  This  extension  will 
provide  interested  parties  additional 
time  to  prepare  their  comments  on  the 
proposed  rule. 

DATES:  Consideration  will  be  given  only 
to  comments  on  Docket  No.  98-035-1 
that  are  received  on  or  before  December 
2, 1998. 

A00RC88CS:  Please  send  an  original  and 
three  copies  of  your  comments  to 
Docket  No.  98-03S-1,  Regulatory 
Analysis  and  Development.  PPD. 
APHIS,  suite  3C03.  4700  River  Road 
Unit  118.  Riverdale.  MD  20737-1238. 
Please  state  that  your  comments  refer  to 
Docket  No.  98-035-1.  Comments 
received  may  be  insp>ected  at  USDA. 
room  1141.  South  Building.  14th  Street 
and  Independence  Avenue  SW.. 
Washington,  DC,  between  8  a.m.  and 
4:30  p.m.,  Monday  through  Friday, 
except  holidays.  Persons  wishing  to 
inspect  comments  are  requested  to  call 
ahead  on  (202)  690-2817  to  facilitate 
entry  into  the  comment  reading  room. 
F0«  FURTHER  INFORMATKM  CONTACT:  Mr. 
Peter  M.  Grosser.  Senior  Import 
Specialist,  Phytosanitary  Issues 
Management  Team.  PPQ.  APHIS,  4700 
River  Road  Unit  140,  Riverdale.  MD 


20737-1236:  (301)  734-6799;  fax  (301) 
734-5786;  e-mail: 
Peter.  M.CrosserOusda.gov. 
SUPPLEMENTARY  INFORMATION: 

Background 

On  September  1, 1998,  we  published 
in  the  Federal  Registar  (63  PR  46403- 
46406,  Docket  No.  98-035-1)  a 
proposed  rule  to  amend  the  regulations 
governing  the  importation  of  plants  and 
plant  products  to  add  orchids  of  the 
genus  Phalaenopsis  to  the  list  of  plants 
that  may  be  imported  in  an  approved 
growing  medium  subject  to  specified 
growing,  inspection,  and  certification 
requirements. 

Comments  on  the  proposed  rule  were 
required  to  be  received  on  or  before 
November  2, 1998.  However,  in 
response  to  requests  received  following 
the  publication  of  the  proposed  rule,  we 
are  extending  by  30  days  the  comment 
period  for  the  proposed  rule.  Tlierefore. 
we  %vill  consider  all  comments  that  are 
received  on  or  before  December  2, 1998. 

Done  in  Washington.  DC.  this  23rdjlay  of 
October.  1998. 

Joan  M.  Amoldi, 

Acting  Administrator.  Animal  and  Plant 

Health  Inspection  Service. 

|FR  Doc.  9»-28997  Filed  10-28-98;  8:45  ami 
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DEPARTMENT  OF  AGRICULTURE 

Rural  Houaing  Sarvica 

Rural  Bualnaaa-Cooparatlva  Sarvica 

Rural  Utilltlaa  Sarvica 

Farm  Sarvica  Agancy 

7  CFR  Parta  1940  and  1944 
RiN  057S^C19 

Procaaaing  Raquaats  for  Farm  Labor 
Houaing  (LH)  Loana  and  Granta 

AQENCIE8:  Rural  Housing  Service,  Rural 
Business-Cooperative  Service,  Rural 
Utilities  Service,  and  Farm  Service 
Agency,  USDA. 
ACTION:  Proposed  rule. 

SUMMARY:  The  Rural  Housing  Service 
(RHS),  formerly  Rural  Housing  and 
Community  Development  Service 
(RHCDS),  a  successor  Agency  to  the 
Fanners  Home  Administration  (FmHA), 
proposes  to  amend  its  regulations  for 


the  Farm  Labor  Housing  (LH)  program. 
This  action  is  taken  to  implement  a 
simplified  application  process  in 
conjimction  mth  an  annual  competitive 
funding  cycle  that  will  be  announced  in 
the  Federal  Register.  The  intended 
outcome  is  a  streamlined  application 
process  that  will  be  simpler  and  less 
costly  for  the  applicant  and  will  enable 
the  Agency  to  process  applications  in  a 
more  efficient  and  timely  maimer. 
DATES:  Written  comments  on  this 
proposed  rule  must  be  received  on  or 
before  December  28, 1998. 
ADDRESSES:  Written  comments  may  be 
submitted,  in  duplicate,  to  the  Branch 
Chief,  Regulations  and  Paperwork 
Management  Branch,  Rural 
Development,  U.S.  Department  of 
Agriculture,  Stop  0742. 1400 
Independence  Avenue  SW,  Washington. 
D.C.  20250-0742.  Comments  may  be 
submitted  via  the  Internet  by  addressing 
them  to  "commentsOrus. usda.gov"  and 
must  contain  the  word  "LH"  in  the 
subject.  All  written  comments  will  be 
available  for  public  inspection  at  3rd 
floor.  300  E  Street,  SW,  Washington, 
D.C  20546  during  normal  workLig 
hours. 

FOR  FURTHER  WIFORMATION  CONTACT: 
Linda  Armour,  Senior  Loan  Specialist, 
Multi-Family  Housing  Processing 
Division,  Rural  Housing  Service,  U.S. 
Department  of  Agriculture.  Room 
5349— South  Building,  Stop  0781, 1400 
Independence  Avenue,  SW, 
Washington.  D.C.  20250-0781, 
telephone  (202)  720-1608. 
SUPPLEMENTARY  INFORMATION: 

Qassificatioa 


This  rule  has  been  determined  to  be 
significant  for  purposes  of  Executive 
(>der  12886  and  therefore  has  been 
reviewed  by  the  Office  of  Management 
and  Budget  (OMB). 

Paperwork  Reduction  Act 

The  reporting  requirements  contained 
in  this  regulation  have  been  approved 
by  the  Office  of  Management  and 
Budget  under  OMB  Ccmtiol  Number 
0575-0045.  A  Notice  of  Request  for 
Extension  of  a  Currently  Approved 
Information  Collection  was  published  in 
the  Federal  Register  (63  FR  28984)  on 
May  27, 1998.  This  Notice  did  not 
cbntain  the  new  provision  of  the 
regulation.  Therefore,  in  accordance 
with  the  Paperwork  Reduction  Act  of 
1995,  RHS  is  opening  a  60-Day 
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comment  period  on  the  paperwork 
burdmi  associated  with  this  regulation. 
Abstract:  The  Rural  Housing  Service 
(RHS)  is  authorized  under  Section  514, 
516.  and  521  of  Title  V  of  the  Housing 
Act  of  1949.  as  amended,  to  make  initial 
and  subsequent  loans  and  grants  to 
provide  housing  and  related  facilities 
for  domestic  farm  labor.  A  loan  only  can 
be  made  to  a  fannowner.  family  farm 
partnership,  family  farm  corporation,  or 
an  association  of  fanners  whose  farming 
operations  demonstrate  a  need  for  farm 
labor  housing  and  that  is  engaged  in 
agricultural  or  aquacultural  farming 
operations  and  which  will  own  the 
housing  and  operate  it  on  a  nonprofit 
basis.  A  loan  and/or  grant  can  be  made 
to  public,  private  nonprofit 
organizations  for  domestic  farm  labor  in 
areas  where  need  exists.  In  some  cases, 
rental  assistance  may  be  provided  to 

eligible  tenants. 

RHS  has  the  responsibility  of  assuring 
the  public  that  funds  for  LH  projects  are 
financed  to  build,  buy,  improve,  or 
repair  farm  labor  housing  and  related 
facilities.  The  facilities  financed  are  to 
have  decent,  safe  and  sanitary  living 
conditions  and  are  managed  and 
operated  as  mandated  by  Congress.  7 
CFR  part  1944,  subpart  D  was  issued  to 
set  forth  the  policies  and  procedures 
and  delegation  of  authority  for  making 
initial  and  subsequent  insured  loans 
imder  Section  514  and  grants  under 
Section  516  to  provide  housing  and 
related  facilities  for  domestic  farm  labor 
and  to  assure  that  applicable  faws  and 
authorities  are  canied  out  as  intended. 
With  the  provison  of  this  regulation. 
RHS  will  be  able  to  provide  the 
financial  assistance  and  necessary 
guidance  to  applicants  in  the 
development  of  their  project  proposals. 
It  provides  the  Agency  the  capacity  to 
meaningfully  evaluate  the  feasibility  of 
the  proposed  projects  RHS  will  be  able 
to  assure  Congress  and  the  general 
public  that  all  LH  projects  will  be 
operated  for  purposes  that  are  intended, 
and  for  the  benefit  of  those  they  are 
mandated  to  serve. 

There  are  no  new  requirements  with 
this  rule.  However,  it  does  restructure 
the  submission  of  applicant  information 
and  supporting  documentation  for  the 
proposed  facility  to  be  financed  with 
RHS  assistance.  It  also  changes  the 
timing  of  the  submissions.  For  example, 
with  a  competitive  NOFA  system,  we 
can  be  more  applicant-firiendly  by 
requesting  only  essential  information 
that  responds  to  the  selection  criteria  up 
front,  relying  on  applicant  certifications 
for  eligibility,  market,  environmental 
data,  and  leverage.  Only  those 
applicants  preliminarily  selected  under 
the  competitive  process  would  have  to 


submit  the  specific  information  the 
agency  would  use  in  underwriting  and 
approving  the  application. 

The  required  information  is  collected 
on  a  project-by-project  basis  and  is  done 
so  in  accordance  with  the  amended 
Housing  Act  of  1949.  so  that  RHS  can 
provide  guidance  and  be  assured  of 
compliance  with  terms  and  conditions 
of  loan,  grant,  and  or  subsidy 
agreements. 

Estimate  of  Burden:  Public  reporting 
burden  for  this  collection  of  information 
is  estimated  to  average  11  hours  per 

response. 

Respondents:  Farms.  Not-for  profit 
Institutions,  and  State.  Local  or  Tribal 
Government. 

Estimated  Number  of  Respondents: 

95. 

Estimated  Number  of  Responses  per 
Respondent:  8. 

Estimated  Total  Annual  Burden  on 
Respondents:  8.610  hotirs. 

Copies  of  this  information  collection 
can  be  obtained  from  Michele  Brooks. 
Regulations  and  Paperwork 
Management  Brandi.  Support  Services 
Division,  as  (202)  692-0036. 

Comments  are  invited  on:  (a)  whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  RHS.  including 
whether  the  information  will  have 
practical  utility;  (b)  the  accuracy  of 
RHS's  estimate  of  Uie  burden  of  the 
proposed  collection  of  information 
including  the  validity  of  the 
methodology  and  assumptions  used;  (c) 
ways  to  enhance  the  quality,  utility  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond,  including 
through  the  use  of  appropriate 
automated,  electronic,  mechanical,  or 
other  technological  collection 
techniques  or  other  forms  of  information 
technology. 

All  responses  to  this  notice  will  be 
summarized,  included  in  the  request  for 
OMB  approval,  and  wrill  become  a 
matter  of  public  record.  Comments 
should  be  submitted  to  the  Desk  Officer 
for  Agriculture,  Office  of  Information 
and  Regulatory  Affidrs,  Office  of 
Management  and  Budget.  Washington. 
DC  20503  and  to  Michele  Brooks. 
Regulations  and  PaperwoA 
Management  Branch,  U.S.  Department 
of  Agriculture,  Rural  Development. 
STOP  0742. 1400  Independence  Ave. 
SW.  Washington,  DC  20250. 

Civil  Justice  Refiwm 

This  rule  has  been  reviewed  under 
Executive  Order  12988,  Civil  Justice 
Reform.  In  accordance  with  this  rule:  (1) 
All  state  and  local  laws  and  regulations 


that  are  in  conflict  with  this  rule  will  be 
preempted;  (2)  no  retroactive  effect  will 
be  given  to  this  rule;  and  (3) 
administrative  proceedings  in 
accordance  with  7  CFR  part  11  must  be 
exhausted  before  bringing  suit  in  court 
ghallenging  action  taken  under  this  rule. 

Unfunded  Mandates  Reform  Act 

Title  n  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA),  Pub.  L. 
104-4,  establishes  requirements  for 
Federal  agencies  to  assess  the  effects  of 
their  regufatory  actions  on  State,  local, 
and  tribal  governments  and  the  private 
sector.  Under  section  202  of  the  UMRA. 
RHS  generally  must  prepare  a  vmtten 
statement,  including  a  cost-benefit 
analysis,  for  proposed  and  final  rules 
with  "Federal  mandates"  that  may 
result  in  expenditures  to  State,  local,  or 
tribal  governments,  in  the  aggregate,  or 
to  the  private  sector,  of  $100  million  or 
more  in  any  one  year.  When  such  a 
statement  is  needed  for  a  rule,  secticm 
205  of  the  UMRA  generally  requires 
RHS  to, identify  and  consider  a 
reason^le  number  of  regulatory 
alternatives  and  adopt  the  least  costly, 
more  cost-effective  or  least  burdensome 
alternative  that  achieves  the  objectives 
of  the  rule. 

TTiis  rule  contains  no  Federal 
mandates  (under  the  regulatcny 
provisions  of  title  D  of  the  UMRA)  for 
State,  local,  and  tribal  governments  or 
the  private  sector.  Therefore,  this  rule  is 
not  subject  to  the  requirements  of 
sections  202  and  205  of  the  UMRA. 

Nataonai  Perfonnance  Review 

This  regulatory  action  ^  being  taken 
in  part  as  a  result  of  the  National 
Performance  Review  program  to 
eliminate  unnecessary  regulations  and 
improve  those  that  remain  in  force. 

Programs  Affected 

The  affected  program  is  listed  in  the 
Catalog  of  Federal  Domestic  Assistance 
imder  number  10.405.  Fann  Labor 
Housing  Loans  and  Ckants. 

Intergovernmental  Consuhatiaa 

For  the  reasons  set  forth  in  the  Final 
Rule  related  Notice  to  7  CFR  part  3015. 
subpart  V.  this  program  is  subject  to 
Executive  Order  12372  which  requires 
intergovernmental  consultation  with 
State  and  local  officials.  RHS  has 
conducted  intergovernmental 
consultation  in  the  manner  delineated 
in  RD  Instruction  1940-). 

Envinmmental  Impact  Statement 

This  document  has  been  reviewed  in 
accordance  vnth  7  CFR  part  1940. 
subpart  G,  "Enviromnental  Program."  It 
is  the  determination  of  RHS  that  this 
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action  does  not  constitute  a  maior 
Federal  action  significantly  affecting  the 
quality  of  the  human  envlronnient  and 
in  accordance  with  the  National 
Environmental  Policy  Act  of  1969,  Pub. 
L.  91-190,  an  Environmental  Impact 
Statement  is  not  required. 

Rtgulatory  Flexibility  Act 

This  proposed  rule  has  been  reviewed 
with  regard  to  the  requirements  of  the 
Regulatory  Flexibility  Act  (S  U.S.C 
601-612).  The  undersigned  has 
determined  and  certified  by  signature  of 
this  document  that  this  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities 
since  this  rulemaking  action  does  not 
involve  a  new  or  expanded  program  nor 
does  it  require  any  more  action  on  the 
part  of  a  small  business  than  required  of 
a  large  entity. 

Background/Diacuaaion 

The  Cum  labor  housing  program  has 
two  authorities  in  Title  V  of  the  Housing 
Act  of  1949:  section  514  (42  U.S.C 
1464)  for  loans  and  section  516  (42 
U.S.C.  1486)  for  grants.  The  program 
also  has  tenant  subsidies  (rental 
assistance,  or  RA)  available  through 
section  521  (42  U.S.C.  1490a).  The  loans 
and  grants  authorized  in  sections  514 
and  516  are  the  only  sources  of  direct 
Federal  financing  available  to  public 
and  private  ncmprofit  organizations  to 
construct  housing  and  related  facilities 
for  America's  farmworkers. 

Both  "off-farm"  and  "on-farm" 
housing  are  financed  by  the  LH 
program.  Off-farm  housing  is  financed 
with  loans  and  grants  to  nonprofit 
organizations  (broad  based,  conununity 
development  agencies)  or  to  public 
agencies  (such  as  local  housing 
authorities).  Housing  built  typically 
looks  like  conventional  apartment 
complexes:  however,  occupancy  is 
restricted  to  farmworkers.  Rental 
assistance  is  available  to  occupants  to 
assure  unit  affordability.  On-farm 
housing  is  financed  only  with  loans  to 
a  Curmer  or  farm  entity.  Housing  built 
typically  is  a  single  family  dwelling 
unit.  Occupancy  is  restricted  to 
hrmworkers  or  a  farmworker  family 
with  at  least  one  member  of  the 
household  employed  by  the  farm.  No 
tenant  subsidies  are  available.  As 
provided  by  the  authorizing  statute, 
section  514  loans  are  subsidized  to  all 
borrowers  with  a  one  percent  interest 
rate.  Occupancy  in  both  types  of  labor 
housing  is  restricted  to  United  States 
citizens  or  lesally  admitted  aliens. 

The  Rural  Housing  Service  (RHS) 
proposes  to  revise  current  regulations 
for  the  LH  program  by  establishing  a 
competitive  selection  process  for 


awarding  funds  to  applicants  for  off- 
farm  housing  complexes.  As  the 
demand  for  program  funds  has  steadily 
increased,  it  has  become  apparent  that 
the  first-come,  first-served  fimding 

firocess  in  the  current  regulations  is  no 
onger  a  practical  way  of  allocating 
funds  for  the  construction  of  new  off- 
farm  units.  It  precludes  setting  priorities 
in  awarding  funds  and  has  created  long 
waiting  periods  by  applicants  for  funds. 
On-farm  housing  will  continue  to  be 
funded  on  a  first-come,  first-served 
basis,  as  the  demand  for  these  funds  is 
more  limited.  Subsequent  loans  for 
repair  and  rehabilitation  of  existing  LH 
facilities  will  be  funded  from  a  National 
Office  reserve  as  needed. 

Several  factors  have  contributed  to  the 
increasing  disparity  between  available 
funding  in  the  LH  program  and  demand. 
First,  there  is  a  large  unmet  demand  for 
the  program.  Second,  the  Agency's 
efforts  to  encourage  the  development  of 
LH  units  in  underserved  areas  through 
technical  assistance  contractors  has 
increased  the  number  of  applications 
from  areas  with  a  high  farmworker 
population  and  limited  housing.  And 
finally,  a  growing  niunber  of  existing  LH 
units  need  upgrading  and  repair. 
Rehabilitation  needs  further  strain  the 
Agency's  capacity  to  respond  to  requests 
for  new  fadlities. 

In  the  early  1990's.  the  application 
process  took  from  12  to  18  months  from 
initial  contact  to  obligation  of  funds. 
The  increasing  number  of  applications 
and  declining  amount  of  funds  has 
increased  the  waiting  period  from  initial 
contact  to  obligation  of  funds  for  some 
applicants.  While  the  proposed 
regulations  will  not  chai^  the  fact  that 
some  applicants  may  have  to  wait  a  year 
or  more  for  funding,  they  will  allow  the 
Agency  to  prioritize  funding  to  assure 
the  highest  priority  applicants  are 
funded  as  quickly  as  possible  and 
reduce  the  burden  on  those  not  selected 
by  returning  applications  not  likely  to 
be  funded. 

The  Agmicy  has  spent  considerable 
time  assessing  the  difhrent  approaches 
to  a  competitive  process  and  nas 
informally  solicited  views  fixun 
potential  applicants  on  the  proposed 
process.  Potential  applicants  have 
indicated  that  they  have  limited  funds 
to  develop  applications  and  do  not  have 
the  resources  to  spend  on  market 
analyses,  architectural  and  engineering 
services,  and  purchase  of  land  imless 
they  can  be  reimbursed  for  these 
expenses  in  a  timely  manner.  Generally, 
these  costs  are  eligible  for  inclusion  in 
the  loan  or  grant.  Accordingly,  RHS 
proposes  to  improve  the  application 
process  by  estabUshing  a  system  that 
will  move  quickly  to  determine  the 


highest  priority  proposals  to  be  funded, 
to  underwrite  the  application,  and  then 
to  obligate  funds  within  the  same  fiscal 
year. 

Concerning  the  selection  criteria 
within  the  competitive  process,  current 
and  potential  applicants  and  others 
familiar  With  the  program  have  offered 
the  following  views  which  have  been 
taken  into  account  in  the  proposed 
regulation: 

•  Funds  must  continue  to  be  available 
to  serve  areas  with  traditionally  high 
use  of  the  program  and  high  farmworker 
populations  Iwsed  on  local  studies. 

•  'Areas  without  a  large  concentration 
of  farmworkers  may  have  an  luunet 
need  for  housing  for  farmworkers. 

•  Leveraged  funds  are  needed  to 
stretch  LH  resources  and  must  be 
available  within  a  timely  manner  to 
assiue  protect  feasibility. 

•  Not  all  areas  or  applicants  have 
access  to  other  resoiuces,  so  other 
criteria  are  needed  to  balance 
leveraging. 

•  Community  support  is  important 
for  leveraging  and  zoning,  but  such 
support  should  not  be  a  selection 
criterion. 

•  Given  fund  availability,  the 
selection  process  should  be  done  at  the 
National  level. 

•  Preference  needs  to  be  given  to 
outstanding  applications  in  the  initial 
3fears  of  the  new  application  process. 

The  Agency  is  plarticularly  interested 
in  comments  and  recommendations  on 
the  selection  criteria  and  their  relative 
weights.  With  a  national  competitive 
process,  selection  criteria  would  ideally 
compare  different  states  and 
communities  writhin  the  states  and  their 
relative  needs  for  farmworker  housing. 
However,  reliable  sources  of  national 
data  are  limited  and,  in  order  for  the 
selection  criteria  to  remain  obfective, 
the  applicant's  proposal  must  be  able  to 
be  substantiated  by  reasonably  available 
data.  The  proposed  approach  relies  on 
the  state's  Consolidated  Plan  (used  by 
states  for  housing  needs  funded  by 
HUD),  the  state  government's 
assessment  of  need  for  fermworker 
housing  within  the  state,  or  other 
indicators  of  need  identified  in  the 
notice  of  funding  availability  (NOFA). 
In  the  absence  of  state  support  and 
identification  of  need  for  such  housing, 
are  there  other  sotuoes  of  information 
and  indicators  of  need  that  the  Agency 
could  use  as  a  fair  selection  criteria  so 
that  the  program  will  reach  proposals 
for  high  need  areas  within  the  state? 

The  Agency  is  interested,  as  well,  in 
comments  on  the  selection  criterion 
providing  10  additional  points  to 
applications  with  leveraged  funds  from 
agriculture  producers.  Its  purpose  is  to 
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encourage  partnerships  and  support 
from  the  producers,  who  benefit  by 
having  good  housing  available  to  their 
farmworkers,  even  though  no  preference 
can  be  given  to  the  workers  of  any 
individual  producer  or  group  of 
producers. 

Under  the  proposed  regulations.,  the 
Agency  outlines  a  three-part  process 
imder  a  NOFA  system.  Annually,  the 
Agency  will  annoimce  the  availability  of 
funds  and  provide  a  timeframe  for 
applicants  to  submit  proposals 
(generally  ranging  from  45  to  90  days, 
depending  on  when  funds  are 
appropriated).  The  proposal  must 
contain  basic  information  on  the 
applicant  and  the  proposed  housing 
complex  to  assure  the  applicant  is 
eligible  and  the  proposal  feasible.  Also, 
applicants  will  be  asked  to  provide 
information  that  responds  to  the 
selection  criteria.  Points  will  be 
awarded  for  the  selection  criteria  as 
specified  in  the  regulation,  and 
applications  will  bis  ranked  in  point 
score  order.  Those  meeting  the  basic 
eligibility  and  feasibility  requirements 
and  ranking  high  enough  to  fall  within 
the  available  fluids  Mrill  be  requested  to 
submit  an  initial  application.  Upon 
review  and  approval  of  the  initial 
application,  which  includes 
comprehensive  detail  on  the  housing 
proposal,  the  Agency  will  request  final 
dociunentation  for  application  approval. 
Through  this  process,  only  applicants 
with  a  high  potential  for  funding 
approval  will  be  developing  a  complete 
application.  Moreover,  funding  should 
be  available  within  the  fiscal  year  for  all 
applicants  invited  to  develop  a 
complete  application.  However,  to 
assure  full  use  of  funds,  some  applicants 
will  also  be  selected  as  back-ups  in  case 
the  selected  proposals  cannot  meet  the 
application  submission  schedule  or  are 
disapproved  upon  review  of  their 
application.  Those  applicants  not 
selected  will  be  advised  of  the  reasons 
why  and  will  be  given  the  opportunity 
to  reapply  the  following  year. 

Implementation  Proposal 

When  the  final  rule  becomes  effective, 
the  Agency  will  change  from  its  current 
method  of  accepting  loan  requests  to  a 
NOFA  system.  The  Agency  anticipates 
publish^g  a  final  rule  as  soon  as 
possible  in  FY  1999  to  use  FY  1999 
funding.  Under  the  current  method, 
loan  requests  may  be  submitted 
throughout  the  year  and  are  kept  on 
hand  until  funds  are  available.  Under 
the  NOFA  system,  the  amount  of  funds 
and  application  deadlines  will  be 
annoimced  each  funding  cycle  in  the 
Federal  Register.  Loan  requests  will  be 
reviewed  and  selected  based  on 


objective  criteria  in  accordance  with  the 
revised  regulations.  Loan  requests  not 
selected  for  funding  will  be  retiuned  to 
the  applicant. 

The  Agency  proposes  to  advise  LH 
applicants  that  have  an  unfunded 
application  on  hand  at  the  end  of  FY 
1998  that  they  are  subject  to  the 
competitive  process.  "The  Agency 
requests  comments  on  its  intention  to 
give  points  under  the  selection  criteria 
for  two  years  to  applications  that  were 
issued  an  AD-622,  "Notice  of 
Preapplication  Review  Action,"  inviting 
a  formal  application  or  had  been 
reviewed  and  authorized  by  the 
National  Office  as  of  the  publication 
date  of  this  proposed  rule.  Furthermore, 
if  a  new  proposal  is  submitted  that 
ranks  higher  than  an  existing 
application  or  proposal  under  the 
selection  criteria,  the  Agency  will  select 
it  over  the  existing  one. 

Proposals  on  hand  that  have  not  been 
issued  an  AD-622  or  reviewed  and 
authorized  by  the  National  Office  as  of 
the  publication  date  of  this  proposed 
rule  will  be  returned  to  the  applicant. 
Loan  requests  thus  returned  may,  of 
course,  be  submitted  for  consideration 
when  the  NOFA  is  published. 

List  of  Subjects 


7  CFR  Part  1940 

Administrative  practice  and 
procedure.  Agriculture,  Grant 
programs — Housing  and  community 
development.  Loan  programs — 
Agriculture,  Rural  areas. 

7  CFR  Part  1944 

Grant  programs — Housing  and 
conimimity  development.  Loan 
programs — Housing  and  community 
development.  Migrant  labor.  Nonprofit 
organizations.  Public  housing.  Rent 
subsidies. 

Therefore,  chapter  XVm,  title  7,  Code 
of  Federal  Regulations  is  proposed  to  be 
amended  to  read  as  follows: 

PART  1940-QENERAL 

1.  The  authority  citation  for  part  1940 
continues  to  read  as  follows: 

Authority:  5  U.S.C  301,  7  U.S.C  1989.  and 
42  U.S.C  1480. 

Subpart  L— Methodology  and 
Formulas  for  Allocation  of  Loan  and 
Grant  Program  Funds 

2.  Section  1940.579  is  revised  to  read 
as  follows: 

fl94a579    MuMple  Family  Housing 
appropriations  not  alocalad  by  Stale. 

Funds  are  not  allocated  to  States.  The 
following  program  funds  are  kept  in  a 


National  Office  reserve  and  are  available 
as  determined  administratively: 

(a)  Section  514  Farm  Labor  Housing 
Loans. 

(b)  Section  516  Farm  Labor  Housing 
Grants. 

PART  1944— HOUSING 

3.  The  authority  citation  for  part  1944 
continues  to  read  as  follows: 

Amhority:  S  U.S.C.  301 :  42  U.S.C  1480. 

Subpart  D—Fann  Labor  Housing  Loan 
and  Grant  Poildas,  Procoduras,  and 
Authorizations 

4.  Section  1944.153  is  amended  in  the 
definition  of  "Domestic  farm  laborer"  by 
revising  the  words  "FmHA  or  its 
successor  agency  under  Public  Law 
103-354"  to  read  "Rural  Development"; 
in  the  definition  of  "Farm  owner"  by 
revising  the  words  "subpart  A  of  part 
1944"  to  read  "this  section";  in  the 
definition  of  "Self-employed"  by 
revising  the  words  "District  or  State 
Director"  to  read  "Loan  Official  or  SUte 
Director"  and  the  words  "FmHA  or  its 
successor  agency  imder  Public  Law 
103-354"  to  read  "Rural  Development"; 
in  the  definition  of  "Substantial  portion 
of  income"  by  revising  the  two 
occurreaces  of  the  words  "FmHA  or  its 
successor  agency  under  Public  Law 
103-354"  to  read  "Rural  Development": 
and  by  adding  in  alphabetical  order 
definitions  to  read  as  follows: 

f  1944.153    DeflnMons. 

Agency.  The  Rural  Housing  Service, 
an  agency  of  the  U.S.  Department  of 
Agrictiltiue  which  administers  section 
514  loans  and  section  516  grants. 

Consolidated  Plan.  A  plan  developed 
by  a  community  or  state,  addressing 
conunimity  planning  and  development 
that  is  used  to  support  requests  for 
assistance  from  the  Departm«it  of 
Housing  and  Urban  Development. 

Farm.  A  tract  or  tracts  of  land, 
improvements,  and  other  appurtenances 
considered  to  be  farm  property  which  is 
used  or  will  be  used  in  the  production 
of  crops  or  livestock,  including  the 
production  of  fish  under  controlled 
conditions,  for  sale  in  sufficient 
quantities  so  that  the  property  is 
recognized  as  a  farm  rather  than  a  rural 
residence.  It  may  also  include  a 
residence  which,  although  physically 
separate  from  the  faim  acreage,  is 
ordinarily  treated  as  part  of  the  farm  in 
the  local  conununity. 
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HUD.  The  U.S.  Department  of 
Housing  and  Urban  Development. 

•  •        •        •        • 

LH.  Farm  Labor  Housing. 

•  •        •        •        • 

AffH.  Multi-Family  Housing. 


Needs  assessment.  A  housing  needs 
assessment  completed  by  the  state 
government. 

NOFA.  Notice  of  funds  availability. 

•  •        •        •        • 

Off-Farm  Labor  Housing.  Housing  for 
farm  laborers  regardless  of  the  £arm 
where  they  work. 

On-Farm  Labor  Housing.  Housing  for 
farm  laborers  specific  to  the  Conn  where 
they  wotk. 

•  •        •        •        • 

RHS.  Rural  Housing  Service. 


5.  Section  1944.164  is  amended  in  the 
introductory  text  of  paragraph  (d)  in  the 
first  sentence  by  revising  the  words 
"District  Director"  to  read  "Loan 
Official"  and  the  words  "FmHA  or  its 
successor  agency  under  Public  Law 
103-354"  to  read  "RHS";  in  paragraph 
(d)(l)(i)  by  revising  the  words  "FmHA 
or  its  successor  agency  under  Public 
Law  103-354"  to  read  "RHS";  and  by 
revising  paragraph  (b)  to  read  as  foUows: 

flM4.l64    UmftMoneandeendrabna. 


(b)  h4aximum  amount  of  grant.  The 
amount  of  any  grant  may  not  exceed  the 
lessor  of: 

(1)  Ninety  percent  of  the  total 
development  cost,  or 

(2)  Tiiat  portion  of  the  total  cash 
development  cost  which  exceeds  the 
sum  of  any  amount  the  applicant  can 
provide  from  its  own  resources  plus  the 
amount  of  a  loan  which  the  applicant 
will  be  able  to  repay,  with  interest,  frtun 
income  from  rentals  within  the  reach  of 
low-income  farmworker  families.  The 
availabiUty  of  rental  assistance  and 
HUD  section  8  subsidies  will  be 
considered  in  determining  the  rentals 
that  farmworkers  will  pay. 

6.  Section  1944.169  is  amended  by 
revising  paragraph  (a)(1)  to  read  as 
foUovrs: 

f1M4.iM   TaehwHel,  mel.  end  o»er 


(a)  •  •  • 

(1)  When  real  estate  is  taken  as 
security,  the  property  will  be  appraised 
by  a  RHS  employee  authorized  to  make 
real  estate  apppraisals. 
•        •        •        •        • 

7.  Section  1944.170  is  amended  by 
redesignating  paragraphs  (b)  and  (c)  as 
(f)  and  (g)  respectively;  in  newly 


redesignated  paragraph  (f)  by  revising 
all  occurrences  of  the  words  "District 
Director"  to  read  "Loan  Official"  and 
revising  the  two  occurrences  of  "an"  to 
read  "a":  in  newly  redesignated 
paragraph  (g)(5)(i)  by  revising  the 
refarence  "§  1944.164(b)(2)"  to  read 
"§  1944.1640))";  in  newly  redesignated 
paragraph  (g)(5Mii)(B)  by  revising  the 
words  "an  LH  loan"  to  read  "a  LH 
loan";  in  newly  redesignated  paragraph 
(g)(S)(ii)(C)  by  revising  the  reference 
"paragraph  (c)(5)(ii)(A)"  to  read 
"paragraph  (g)(S)(i)"^;  and  by  revi^ng 
the  heading,  the  introductory  paragraph, 
paragraph  Ca),  and  newly  redesignated 
paragraph  (g)(7),  and  by  adding  new 
paragraphs  (b)  through  (e)  to  read  as 
follows: 


11944.170    AppaeaOon 


A  three-stage  application  process  will 
be  used  for  new  units  in  off-frurm 
facilities.  The  first  stage  consists  of  a 
project  proposal  submitted  by  the 
applicant  when  the  availability  of  funds 
is  announced  in  the  Federal  Register. 
The  project  proposal  is  basic 
information  that  is  used  by  the  Agency 
to  score  and  rank  proposals  and  to 
determine  preliminary  eligibility. 
Applicants  with  the  highest  ranked 
profKMals  will  be  requested  to  submit  a 
preapplication  with  more  detailed 
information  for  underwriting  (stage 
two).  If  the  preapplication  is  determined 
ehgible  and  feasible,  the  appUcant  will 
be  invited  to  submit  an  application 
package  (stage  three).  Loan  requests  for 
repair  and  rehabihtation  of  off-farm 
units  and  new  units  of  on-fium  housing 
%vill  begin  with  the  preapplication  stage 
in  accordance  with  paragraph  (0  of  this 
section.  On-farm  housing  proposals  will 
be  processed  on  a  first-come,  first- 
served  basis.  Subsequent  loans  for 
repair  and  rehabilitation  of  existing  LH 
facilities  will  be  funded  from  a  National 
Office  reserve  as  needed. 

(a)  Project  proposals  for  new  units  in 
off- farm  facilities.  (1)  The  Agency  will 
pubUsh  NOFA  annually  in  the  Federal 
Register  with  deadUnes  for  submitting 
project  proposals.  The  notice  will 
include  the  amount  of  funds  available, 
any  limits  on  the  amount  of  individual 
loan  and  grant  requests,  the  Agency's 
approach  to  assuring  geographic 
diversity  in  the  use  of  loan  and  grant 
funds,  and  the  loan  scoring  criteria. 

(2)  Project  proposals  will  be 
submitted  in  accordance  with  NOFA. 
Applicants  will  be  required  to  provide 
the  following  information  to  describe 
their  proposal  and  organizational 
structure  which  will  be  used  by  the 
Agency  to  determine  preliminary 


eligibility  and  to  score  and  rank 
proposals: 

(i)  Description  of  the  prefect, 
including: 

(A)  The  location  of  the  project, 
including  a  description  of  the  site,  the 
availability  of  watec.  rnvtm.  and 
utilities,  cmd  proximity  to  oonununity 
Cadlities  and  aervices. 

(B)  Descriptifm  of  the  proposed 
development,  including  the  number  of 
units  by  bedroom  type,  amenities  such 
as  carpets  and  drapes,  related  Cadlitiee 
such  as  a  laundry  room  or  oonununity 
room,  and  other  facilities  providing 
supportive  services  in  connection  with 
the  housing  and  the  needs  of  the 
prospective  tenants  such  as  a  health 
clinic  or  day  care  EaciUty. 

(C)  An  economic  feasiinlity  analysis 
demonstrating  the  financial  viabiUty  of 
the  proposal,  including  the  proposed 
rent  structure,  loan  and  grant  ratio  and 
need  for  rental  assistance. 

(D)  Development  time  line. 

(E)  A  description  of  the  intended 
market  area  and  a  need  and  demand 
analjrsis  in  accordance  %vith  paragraph 
LB.  of  Exhibit  A-1  of  this  subpart. 

(F)  Development  budget,  including 
total  and  per  imit  cost. 

(G)  Evidence  of  site  control,  such  as 
an  option  or  sales  contract 

(H)  Description  of  any  anticipated 
environmental  issues  based  on  a 
preliminary  review. 

(ii)  Description  of  proposed  financing, 
including: 

(A)  Amount  of  Agency  funds 
requested. 

(B)  Information  on  leveraged  funds, 
including  the  source,  type,  amount, 
rates  and  terms,  and  commitment  status. 
To  count  as  leveraged  funds  for  purpose 
of  the  selection  criteria: 

(1)  The  funding  date  of  the  leveraged 
funds  will  permit  processing  of  the  loan 
request  within  the  current  funding  cycle 
(the  latest  funding  date  for  levera^d 
funds  will  be  announced  in  NOFA),  and 

(2)  The  interest  cost  to  the  project 
using  leveraged  loan  funds  may  not 
exceed  the  cost  of  100  percent  LH  loan 
financing. 

(3)  For  donated  land  to  be  scored  as 
leveraged  assistance,  all  of  the  following 
conditions  must  be  met: 

(j)  Based  on  a  preliminary  review,  the 
land  is  suitable  and  meets  Agency 
requirements.  Final  site  acceptance  is 
subject  to  a  completed  environmental 
review. 

[ii)  Site  development  costs  do  not 
exceed  what  they  would  be  to  purchase 
and  develop  an  alternative  site. 

(iJi)  The  overall  cost  of  the  project  is 
reduced  by  the  donation  of  the  land. 

(iii)  Preliminary  documentation  of  the 
applicant's  eligibility,  including: 
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(A)  Applicant  name  and  type  of 
organization,  including  contact  person 
and  title. 

(B)  Statement  by  appUcant  of  its 
general  financial  condition. 

(C)  Statement  of  housing  exjwrience. 
(iv)  Any  additional  information 

speciiBed  in  NOFA  necessary  to  score 
and  rank  the  applicant's  proposal  under 
the  selection  criteria. 

(b)  Preliminary  eligibility  assessment 
of  project  proposals.  The  Agency  will 
make  a  preliminary  eligibility 
assessment  using  the  folloMring  criteria: 

(1)  The  project  proposal  was  received 
by  the  submission  deadline  specified  in 
NOFA; 

(2)  The  project  proposal  is  complete 
as  specified  in  NOFA; 

(3)  The  applicant  is  an  eligible  entity 
and  is  not  ciurenUy  debarred, 
suspended,  or  delinquent  on  any 
Federal  debt;  and 

(4)  The  proposal  is  for  authorized 
purposes. 

(c)  Scoring  and  ranking  project 
proposals,  "^m  Agency  will  score  and 
rank  off-farm  project  proposals  for  new 
units  that  meet  the  criteria  of  paragraph 
(b)  of  this  section. 

(1)  The  following  criteria  as  specified 
in  NOFA  will  be  used  to  score  project 
proposals: 

(i)  The  presence  and  extent  of 
leveraged  assistance,  including  donated 
land,  for  the  units  that  will  serve 
program  eligible  tenants  at  basic  rents 
comparable  to  those  if  RHS  provided 
full  fimmring.  Eligible  types  of 
leveraged  assistance  include  loans  and 
grants  from  other  sources,  contributions 
IrtHn  the  borrower,  and  tax  abatements 
or  other  savings  in  operating  costs 

Itrovided  that,  when  the  benefit  is  no 
onger  available,  the  basic  rents  are 
comparable  to  or  lower  than  the  basic 
rents  if  RHS  provided  fiUl  financing. 
Scoring  will  be  based  on  the  presence 
and  extent  of  leveraged  assistance  for 
each  proposal  compared  to  the  other 
proposals  being  reviewed,  computed  as 
a  percent  of  the  total  development  cost 
ofthe  units.  A  total  monetary  value  will 
be  determined  for  leveraged  assistance 
such  as  tax  abatements  or  services  in 
order  to  compare  such  items  equitably 
«vith  leveraged  funds.  As  part  of  the 
loan  applicaticm,  the  applicant  must 
include  specific  information  on  the 
source  and  value  of  the  services  for  this 
purpose.  Proposals  will  then  be  ranked 
in  order  of  the  percent  of  leveraged 
funds  and  assigned  a  point  score 
accordingly.  (0  to  20  points) 

(ii)  The  proposed  uniu  will  be 
developed  in  a  place  identified  in  the 
state  ConsoUdated  Plan,  a  needs 
assessment  prepared  by  the  state 
government,  or  other  indicator  of  need 


(as  published  in  NOFA)  as  a  high  need 
community  for  farmworker  housing.  (20 
points) 

(iii)  The  loan  request  is  in  support  of 
an  Agency  initiative  annoxmced  in 
NOFA.  (0  to  20  points) 

(iv)  The  housmg  proposal  includes 
support  services  (such  as  health  or  child 
care)  on-site,  or  the  proposed  housing 
complex  is  planned  to  be  adjacent  to 
such  services  in  the  community  and  the 
services  are  made  available  to  die 
residents  at  an  affordable  cost  under  a 
cooperative  agreement.  (5  points  for  <me 
service;  10  points  for  two  or  more 
services) 

(v)  The  proposal  reflects  a  minimum 
of  10  percent  private  agriculture 
producer  contribution  to  the  total 
development  cost  as  leveraged  funds 
(meeting  the  same  timing  and 
commitment  requirements  as  other 
leveraged  funds).  (10  points  over  and 
above  the  points  awarded  imder 
paragraph  (c)(l)(i)  of  this  section) 

(vfl  Projects  whose  occupante  will 
derive  the  highest  percentage  of  their 
income  from  cm-fann  agriculture  work, 
compared  to  the  other  proposals  being 
reviewed.  (0  to  10  points) 

(vii)  Market  areas  not  previously 
served  \n  LH  projects.  (10  points) 

(viii)  Seasonal,  temporary,  or  migrant 
housing.  (5  points  for  up  to  50  percent 
of  the  units;  10  points  for  51  percent  or 

TBiom]  ^^.      . 

(ix)  For  Fiscal  Year  1999  and  Fiscal 
Year  2000  funding  cycles,  outstanding 
applications  or  loan  requests  that  were 
issued  an  AD-622,  "Notice  of 
PieappUcation  Review  Action."  inviting 
a  formal  appUcation,  or  had  hem 
reviewed  and  authorized  by  the 
National  Office  prior  to  Octobv  29, 
1998.  (10  points) 

(2)  The  Agency  will  rank  project 
proposals  by  point  score.  In  the  case  of 
a  point-score  tie  for  proposals  from  the 
same  State,  the  proix>sal  offering  the 
most  support  SOTvices  will  be  given 
priority.  Further  same-State  ties  will  be 
resolved  by  lottery. 

(d)  Selection  of  project  proposals  for 
further  processing.  (1)  SUtes  will  make 
a  preliminary  eli^bility  assessment  and 
submit  the  proposals  with  their  review 
comments  to  the  National  Office  for 
selection  through  the  National  Office 
selection  process. 

(2)  The  National  Office  will  score  and 
rank  the  project  proposals  using  the 
project  selecticm  criteria.  For  the 
purpose  of  achieving  geographic  or 
program  diversity,  the  Agency  reserves 
the  right  to  select  a  loan  request  with  a 
lower  point  score,  as  pubUdied  in 

NOFA. 

(3)  The  Agency  will  not  select  a 
proposal  for  a  new  LH  loan  in  an  area 


with  competing  or  problem  projects 
when: 

(i)  The  Agency  has  selected  another 
LH  proposal  in  the  same  market  area  for 
further  processing; 

(ii)  A  previous^  authmized  ot 
approved  Agency,  HUD,  or  similar 
assisted  MFH  project  in  the  same  market 
area  serving  farmworkers  has  not  been 
completed  or  reached  its  projected 
occupancy  level;  or 

(iii)  An  existing  Agency,  HUD.  or 
similar  asasted  MFH  project  in  the 
same  market  area  serving  farmworkers  is 
experiencing  high  vacancy  levels, 
unless  such  vacancy  is  planned  as  part 
of  the  occupancy  cycle  of  a  seasonally- 
operated  migrant  farmworker  faciUty. 

(4)  The  National  Office  %vill  notify 
States  of  the  jwoposals  that  have  been 
selected  and  those  that  may  be  held  as 
a  back-up  in  the  event  a  selected 
proposal  is  later  withdrawn  or  rejected. 

(5)  PreappUcations  submitted  by 
selected  appUcants  will  be  processed  in 
acooidanoe  with  paragraph  (f)  of  this 
section.  If  any  selected  preappUcations 
cannot  meet  the  processing  deadlines 
established  by  the  Agency  to  enable 
processing  and  fund  obligation  within 
the  curr«it  funding  cycle,  or  if 
requested  lewaged  hmds  are  not 
received  within  the  timeframe 
established  in  the  NOFA,  the  Agency 
will  select  the  next  ranked  proposal  for 

^Notification  to  applicants.  Sutes 
will  notify  all  appUcants  of  the  results 
ofthe  selection  process. 

(1)  AppUcants  selected  for  further 
processing  wiU  be  sent  a  letter  inviting 
them  to  sulnnit  a  preappUcation  package 
consisting  of  SF  424.2,  "AppUcation  for 
Federal  Assistance  (Fw  Construction)," 
and  the  infcumation  outlined  in  exhibit 
A-1  or  A-2  of  this  subpart,  as 
appUcable.  The  appUcant  should  be 
advised  not  to  prepare  a  final 
appUcation  until  notified  to  proceed. 

(2)  AppUcants  selected  as  bad^-ups 
will  be  sent  a  letter  advising  them  Uiat 
their  propoMl  wiU  be  kept  on  hand  in 
the  event  a  selected  proposal  is 
withdrawn  or  rejected  in  the  current 
funding  cycle.  Back-ups  not  processed 
in  the  current  cycle  wiU  be  returned  to 
the  appUcant. 

(3)  nojeot  proposals  not  selected  few 
further  processing,  including 
incomplete  proposals  or  those  that 
foiled  to  meet  the  NOFA  requirements, 
or  those  that  could  not  be  reached 
because  of  insufficient  fUnds,  wiU  be 
returned  to  the  appUcant  with  the 
reason  they  woe  not  selected. 

•        •        •        •        * 

(7)  After  completing  review  of  the 
preeppUcatioo  matoial  and  determining 
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the  amount  of  grant,  the  State  Director 
will  notify  the  Loan  Official  of  the  State 
Director's  determination  and  authorize 
the  Loan  Official  to  prepare  and  execute 
Form  AD-622.  The  Loan  Official  will 
forward  the  original  to  the  applicant,  a 
copy  to  the  State  Director,  and  a  copy 
to  the  case  file. 

8.  Exhibit  A  to  subpart  D  is  amended 
by  revising  the  first  paragraph  to  read  as 
follows: 

Exhibit  A  to  Subpart  D— Labor  Housing  Loan 
and  Grant  Application  Handbook 

*         •  •  •  • 

The  section  514  Labor  Housing  loan  and 
section  516  Labor  Housing  grant  programs 
are  administered  by  the  Rural  Development's 
Rural  Housing  Service  (RHS).  herein  referred 
to  as  the  Agency.  Interested  parties  are 
advised  to  contact  any  Rural  Development 
office  processing  Ljibor  Housing  (LH)  loans 
and  grants  to  obtain  information  on  program 
and  application  requirements  prior  to 
developing  an  application.  A  notice  of  the 
availability  of  funds  (NOFA)  for  off-farm 
focilities  will  be  announced  annually  in  the 
Federal  Regiater,  along  with  application 
requirements  and  the  deadline  for  applying. 
Requests  received  during  the  application 
period  will  be  selected  competitively,  based 
on  the  objective  selection  criteria  in  the 
regulation  and  announced  in  the  NOFA. 
Applications  for  on-fann  facilities  are 
accepted  any  time  during  the  year  and  are 
funded  on  a  first-come,  first-served  basis, 
based  on  the  availability  of  funds. 
•         •         •         •         • 

9.  Exhibit  A-1  to  subpart  D  is 
amended  by  revising  the  introductory 
paragraph  of  section  LB.  and  paragraph 
I.B.3  to  read  as  follows: 

Exhibit  A-l  to  Subpart  D— Information  to  be 
Submitted  by  Organizations  and  Associations 
of  Farmers  for  Labor  Housing  Loan  or  Grant 

I.  Information  to  be  submitted  with  SF 
424.2  (for  pnapplication  submission). 

B.  *  •  * 

A  preliminary  survey  should  be  conducted 
to  identify  the  supply  and  demand  for  LH  in 
the  market  area.  The  market  area  must  be 
clearly  identified  and  may  include  only  the 
area  from  which  tenants  can  reasonably  be 
drawn  for  the  proposed  project.  The 
applicant  must  provide  docimientation  to 
justify  need  within  the  intended  market  area. 
The  market  survey  should  address  or  include 
the  following  items: 
•         •         •         •         •     ' 

3.  General  information  concerning  the  type 
of  labor  intensive  crops  grown  in  the  area 
and  prospects  for  continued  demand  for  Cum 
laborers  (i.e.,  prospects  for  mechanization, 
etc.).  Information  may  be  available  bom  the 
local  U.S.  Department  of  Agriculture  (USDA) 
Cooperative,  State,  Research,  Education  and 
Extension  Service  office  or  from  the  Farm 
Service  Agency. 


Dated:  October  22. 19M. 
Jill  Long  ThomiMen, 

Under  Secretary,  Rural  Development. 

IFR  Doc.  9fr-2899S  Filed  10-29-98:  8:45  am] 
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NATIONAL  CREDIT  UNION 
ADMINISTRATION 

12  CFR  Chapter  VII 

Prompt  Corrective  Action 

AGENCY:  National  Credit  Union 
Administration  (NCUA). 

ACTKM:  Advance  notice  of  proposed 
rulemaking. 


The  National  Credit  Union 
Administration  (NCUA)  requests  public 
comment  on  development  of  a  system  of 
"prompt  corrective  action"  to  be  taken 
by  NCUA  when  a  federally-insured 
credit  union  becomes  undercapitalized. 
A  new  provision  of  the  Federal  Credit 
Union  Act,  as  added  by  the  Credit 
Union  Membership  Access  Act,  requires 
the  NCUA  Board  to  adopt,  by  regulation, 
a  system  of  prompt  corrective  action 
indexed  to  each  of  five  capital  categories 
which  the  new  provision  establishes  for 
federally-insured  credit  unions.  Much  of 
the  system  of  prompt  corrective  action 
either  is  already  prescribed  by  the  new 
provision  itself  or  is  required  to  be 
comparable  with  the  system  Congress 
established  for  other  federally-insured 
financial  institutions  in  1991.  However, 
Congress  has  left  to  NCUA  the 
responsibility  to  develop  implementing 
regulations  for  certain  components  of 
the  system  of  prompt  corrective  action 
which  are  unique  to  credit  unions. 
Information  and  comments  from 
interested  parties  on  these  specific 
components  will  assist  NCUA  in 
carrying  out  its  mandate  to  implement 
a  system  of  prompt  corrective  action. 

DATES:  Comments  must  be  received  on 
or  before  January  27, 1999. 


:  Direct  comments  to  Becky 
Baker,  Secretary  of  the  Board.  Mail  or 
hand-deliver  comments  to:  National 
Credit  Union  Administration,  1775 
Duke  Street.  Alexandria,  Virginia 
22314-3428.  Fax  comments  to  (703) 
518-6319.  Please  send  comments  by  one 
method  only. 

F0«  FURTHER  MFORMATKM  CONTACT: 
Herbert  S.  Yolles,  Deputy  Director, 
Office  of  Examination  and  Insurance,  at 
the  above  address  or  telephone  (703) 
518-6362;  or  Steven  W.  Widerman. 
Trial  Attorney.  Office  of  General 
Counsel,  at  the  above  address  or 
telephone  (703)  518-6557. 


SUPPLEMENTARY  INFORMATION: 

A.  Backgnmnd 

On  August  7. 1998.  Congress  enacted 
the  Credit  Union  Membership  Access 
Act  (CUMAA).  Pub.  L.  No.  105-219. 112 
Stat.  913  (1998).  Section  103  of  CUMAA 
added  a  new  section  216  to  the  Federal 
Credit  Union  Act  (FCUA).  to  be  codified 
as  12  U.S.C.  1790d.  New  section 
216(b)(1)  requires  the  NCUA  Board  to 
adopt  by  regulation  a  system  of  "prompt 
corrective  action"  to  be  taken  by  NCUA 
when  a  federally-insured  "natural 
person"  credit  union  becomes 
undercapitalized.  Congress  requires 
NCUA's  system  of  prompt  corrective 
action  to  be  "comparable"  to  the  system 
it  prescribed  for  the  other  federally- 
insured  financial  institutions  in  1991 
under  section  38  of  the  Federal  Deposit 
Insurance  Act  (FDIA  §  38),  12  U.S.C. 
18310,  as  added  by  section  131  of  the 
Federal  Deposit  Insurance  Corporation 
Improvement  Act,  Pub.  L.  No.  102-242, 
105  Stat  2236/1991). 

Many  of  the  regulations  that  will 
comprise  NCUA's  system  of  prompt 
corrective  action  are  not  open  to 
substantive  discretion  in  rulemaking. 
Section  216  (c)  through  (i)  itself 
prescribes  the  substance  of  much  of 
NCUA's  system  of  prompt  corrective 
action.  To  satisfy  the  requirement  of 
"comparability"  with  FDIA  §  38. 
NCUA's  regulations  will  generally 
parallel  those  adopted  by  the  other 
Federal  banking  agencies  pursuant  to 
FDL\  §  38.  >  to  the  extent  such 
regulations  are  applicable  to  credit 
unions.  However,  Congress  has  left  to 
NCUA  the  responsibility  for  originating 
implementing  regulations  for  certain 
components  of  the  system  of  prompt 
corrective  action  which  are  unique  to 
credit  imions  and,  thus,  were  not 
addressed  in  FDIA  §  38.  New  §  216 
(b)(2)  and  (d).  The  components  on 
which  NCUA  seeks  comment  are: 

1.  The  definition  of  a  "complex" 
credit  union; 

2.  The  design  of  a  "risk-based  net 
worth  requirement"  to  apply  to 
"complex"  credit  unions; 

3.  The  design  of  an  alternative  system 
of  prompt  corrective  action  for  "new" 
creidit  unions  (defined  as  less  than  10 
years  old  and  having  less  than  $10 
million  in  assets):  and 

4.  The  criteria  for  an  acceptable  Net 
Worth  Restoration  Plan  for  under- 
capitalized credit  unions. 


'  Th«  Federal  banking  agencies  consist  of  the 
Federal  Reserve  Board,  the  Onice  of  Comptroller  of 
the  Currency,  the  Federal  Deposit  Iiuurance 
Corporation  (FDIQ  and  the  Office  of  Thrift 
Supervision.  New  S216(oMl)  incorporating  12 
U.S.C  181 3(z).  Their  foint  Final  Rule  establUhing 
•  system  of  prompt  correcti**  action  punuant  to 
FDIA  S  38  is  publUhed  at  S7  FR  44886  (Sept.  29, 
1S92). 
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New  §  216  (bM2)(d)  and  (f)(5).  NCUA 
seeks  comment  on  these  components. 
An  opportunity  to  address  all  of  the 
components  of  prompt  corrective  action 
will  be  provided  in  1999  when  NCUA 
issues  proposed  rules  for  comment. 

B.  TimcUble 

Congress  has  set  a  timetable  for  NCUA 
to  propose  for  comment,  and  to  finally 
adopt,  implementing  regulations  for 
section  216.  For  all  implementing 
regulations  except  those  regarding  the 
"risk-based  net  worth  requirement"  for 
"complex"  credit  imions,  NCUA  is 
required  to  propose  rules  no  later  than 
May  26, 1999.  and  to  adopt  final  rules 
no  later  than  February  7.  2000.  which 
would  become  effective  August  7.  2000. 
CUMAA  §  301  (d)(1)  and  (e)(1). 

A  different  timetable  applies  to 
implementing  regulations  for  a  single 
component  of  the  prompt  corrective 
action — ^the  "risk-based  net  worth 
requirement"  for  "complex"  credit 
unions.  Congress  requires  NCUA  to 
precede  its  proposed  and  final 
implementing  rules  Mrith  an  Advance 
Notice  of  Proposed  Rulemaking  (ANPR) 
soUciting  public  comment  o6  the  "risk- 
based  net  worth  requirement"  only,  to 
be  published  no  later  than  February  3. 
1999.  CUMAA  §  301(d)(2)(A).  To  fulfill 
that  requirement.  NCUA  publishes  this 
ANPR  soliciting  public  comment  not 
only  on  the  "risk-based  net  worth 
requirement"  for  "complex"  credit 
unions,  but  also  on  other  components  of 
prompt  corrective  action,  unique  to 
credit  unions,  for  which  Congress  has 
directed  NCUA  to  originate 
implementing  regulations.  No  date  is 
prescribed  for  proposing  rules  on  the 
"risk-based  net  worth  requirement,"  but 
NCUA  is  required  to  adopt  final  rules  no 
later  than  August  7,  2000.  which  would 
become  effective  January  1.  2001. 
CUMAA  §  301  (d)(2)(B)  and  (e)(2). 

Broad  public  input  addressing  these 
components  will  assist  the  NCUA  Board 
in  tailoring  a  system  of  prompt 
corrective  action  that  is  workable,  fair 
and  effective  in  light  of  the  cooperative 
character  of  credit  unions.  See  S.  Rep. 
No.  193. 105th  Cong..  2d  Sess.  14  (1998) 
(S.  Rep.). 

C  Framework  of  Section  216 

Like  FDIA  §  38.  new  section  216(c) 
establishes  a  framework  of  five  capital 
categories  based  on  the  ratio  of  a  credit 
union's  net  worth.^  New  section  216(e) 


>  "Net  worth  ratio"  is  defined  •■  the  ratio  of  a 
cr«dit  union's  net  worth  to  iu  total  asseu.  New 
S216(o)(3).  The  "net  worth"  of  a  credit  union  (other 
than  a  low-income  credit  union)  is  defined  as  its 
retained  earnings  t>alance  as  determined  under 
GAAP.  New  $  216(o)(2)(A).  Under  GAAP,  reUined 
earning*  consists  of  undivided  earnings,  sututocy 


through  (i)  then  mandates  specific 
prompt  corrective  actions  indexed  to 
each  of  the  lo%ver  four  categories.  Most 
such  actions  impose  progressively  more 
stringent  restrictions  and  requirements 
on  credit  unions;  others  permit  or 
require  NCUA  to  take  administrative 
action,  including  conservatcwship  and 
liquidation. 

1.  Well  Capitalized.  A  credit  union  is 
"well  capitalized"  if  it  has  a  net  worth 
ratio  of  7%  or  greater  and.  if  it  meets  the 
definition  of  a  "complex"  credit  union, 
also  satisfies  an  additional  "risk-based 
net  worth  requirement."  New 

§  216(c)(1)(A).  A  "well  capitalized" 
credit  union  is  not  subject  to  any  type 
of  prompt  corrective  action  under 
section  216. 

2.  Adequately  Capitalized.  A  credit 
union  is  "adequately  capitalized"  if  it 
has  a  net  worth  ratio  of  6%  or  greater 
and.  if  it  meets  the  definition  of  a 
"complex"  credit  union,  also  satisfies 
an  additional  "risk-based  net  worth 
requirement."  New  §  216(c)(1)(B).  To 
improve  capital,  an  "adequately 
capitalized"  credit  union  must  annually 
set  aside  as  net  worth  an  amount  equal 
to  at  least  0.4%  of  its  total  assets.  New 

§  216(e).  This  is  the  only  prompt 
corrective  action  required  of  a  credit 
union  that  is  "adequately  capitalized" 
but  not  "well  capitalized." 

3.  Undercapitalized.  A  credit  imion  is 
"imdercapitaUzed"  if  it  has  a  net  worth 
ratio  of  less  than  6%  or.  if  it  meets  the 
definition  of  a  "complex"  credit  union, 
fails  to  satisfy  an  additional  "risk-based 
net  worth  requirement."  New 

§  216(c)(1)(C).  In  addition  to  annually 
setting  aside  as  net  worth  an  amount 
equal  to  at  least  0.4%  of  its  total  assets, 
an  "undercapitalized"  credit  union  also 
must  timely  submit  and  implement  a 
Net  Worth  Restoration  Plan  which  is 
accepted  by  the  NCUA  Board:  must  not 
allow  its  average  total  assets  to  increase 
unless  and  at  a  rate  permitted  by  its 
Plan;  and  caimot  increase  the  total 
amount  of  member  business  loans 
outstanding  at  any  one  time.  New 
§  216(f)(1)  and  (g). 

4.  Sigpificantly  Undercapitalized.  A 
credit  union  is  "significantly 
undercapitalized"  if  it  has  a  net  worth 
ratio  of  less  than  4%.  However,  a  credit 
union  which  has  a  net  worth  ratio  of 
between  4%  and  4.99%.  and  otherwise 
would  be  "undercapitalized."  will 
instead  be  classified  "significantly 
undercapitalized"  if  it  has  failed  to 
timely  submit  or  implement  a  Net 
Worth  Restoration  Plan  acceptable  to 


reserves,  and  other  appropriations  as  defined  fay 
management  or  regulatory  authorities.  AICPA. 
Audit «-  Accounti/tg  Guide:  Audits  of  Credit  Union* 

at  s  11.01  (leae). 


the  NCUA  Boutl  (see  infra  section  E.4.). 
New  $216(cNlXD).  A  "significanUy 
undercapitalized"  credit  unioo  is 
subiect  to  all  of  the  same  prompt 
conective  actions  as  one  w^iidi  is 
"undercapitalized."  But  in  addition. 
NCUA  is  givrai  the  discretion  to 
conserve  or  Uquidate  that  credit  unioo 
if  it  finds  no  reasonable  (Hoepect  that  it 
will  beccHne  "adequately  capitalized." 
New  §§  206(h)(1)(F)  and  207(a)(3)(A)(i) 
as  added  by  CUMAA  §  301(b)(l)(A)(iii) 
and  (b)(2)(B). 

5.  Qitically  Undercapitalized.  A 
credit  union  is  "critically 
undercapitalized"  if  it  has  a  net  worth 
ratio  of  less  than  2%.  New 
§  216(c)(1)(E).  A  "critically 
undercapitalized"  credit  union  is 
subject  to  all  of  the  same  prompt 
corrective  actions  as  one  which  is 
"significantly  imdercapitaUzed"  except 
that  NCUA  may  now  ccmserve  or 
liquidate  that  credit  union  regardless 
whether  there  is  a  reasmable  prospect 
that  it  will  become  "adequately 
capitalized. '  New  §§  206(h)(1)(G)  and 
207(a)(3)(A)(u)  as  added  by  CUMAA 
§301(b)(l)(A)(iu)  and  (b)(2)(B).  In 
addition,  a  "critically  undercapitalized" 
credit  union  is  subject  to  a  timetable 
that,  absent  improvement  in  capital, 
leads  to  mandatory  conservatorship  or 
liquidation.  Within  90  days  of  becmning 
"critically  imdercapitaUzed."  NCUA 
must  either  conserve  (»  Uquidate  that 
credit  uni<Hi  or  "take  such  other  action 
. . .  (that]  would  better  achieve  the 
purpose  of  [section  216],  after 
documoiting  %^y  the  action  would 
better  achieve  that  purpose."  New 
§216(i)(l).  NCUA's  determination  to 
take  "such  other  action"  in  Ueu  of 
conservatorship  or  Uquidation  expires 
in  180  days.  If  that  determination  is  not 
rene%rad.  the  credit  union  must  be 
conserved  or  Uquidated.  New 
§  216(i)(2).  If.  after  two  renewals  [i.e.,  18 
months  after  first  becoming  "critically 
undercapitalized"),  the  credit  union 
remains  "critically  underapitalizad."  tm 
average,  for  a  fuU  calendar  quarter. 
NCUA  must  Uquidate  unless  the  credit 
union  (i)  has  been  compl3ring  with  a  Net 
Worth  Riestoration  Plan  since  the  date  it 
was  approved:  (ii)  has  positive  net 
income  or  a  sustainable  upward  trend  in 
earnings;  and  (iu)  is  viable  and  not 
expected  to  tail.  New  $  216(i)(3). 

D.  Eaqiiirad  Coopanbilitjr  With  FDIA 
SectioB3t 

1.  Comparability 

New  section  216  is  modeled  on 
section  38  of  the  Federal  Deposit 
Insurance  Act.  12  U.S.C  1831o. 
Beginning  in  1992.  that  provision 
mandated  a  system  of  prompt  conective 
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action  to  apply  to  all  FDIC-insurad 
depoaitory  institution*.  The  purpose  of 
prompt  coiTBctive  action  for  federally- 
insured  credit  unions  is  to  resolve 
problems  at  the  least  possible  long-term 
loss  to  the  National  Credit  Union  Share 
Insurance  Fund  (the  Fund).  New 
§  216(a)(1).  To  carry  out  that  purpose. 
Congress  requires  the  NCUA  Board  to 
adopt  regulations  establishing  a  system 
of  prompt  corrective  action  that,  in 
addition  to  being  consistent  with 
section  216.  is  "comparable  to  section 
38  of  the  Federal  Deposit  Insurance 
Act."'  New  216(b)(1)(A);  S.  Rep.  at  12; 
H.R.  Rep.  No.  472,  105th  Cong.,  2d  Sess. 
23  (1998)  (H.R.  Rep.  at  23). 

"Comparable  "  is  defined  as  "parallel 
in  substance  (though  not  necessarily 
identical  in  detail)  and  equivalent  in 
rigor."  S.  Rep.  at  12.  NCUA  interprets 
this  to  mean  that  its  implementing 
regulations  for  section  216  should 
parallel  those  adopted  by  the  Federal 
banking  agencies  to  implement  FDIA 
§  38.  to  the  extent  the  latter  regulations 
apply  to  credit  unions.  Conversely. 
NCUA's  regulations  will  exclude 
prompt  corrective  actions  under  FDIA 
§  38  which  are  inapplicable  to  credit 
unions,  such  as  requiring  the  sale  of 
stock  or  subordinated  dwt  to 
recapitalize  or  undergo  a  merger  or 
acquisition,  prohibiting  the  acceptance 
of  deposits  from  corres{}ondent 
institutions,  requiring  a  bank  holding 
company  to  obtain  approval  before 
making  a  capital  distribution,  and 
requiring  divestiture  of  an  institution. 
See  U.S.  Dept.  of  Treasury.  Credit 
Unions  (Washington.  D.C  1997)  at  76 
(Treasury  Rep.). 

NCUA  invites  commenters  to  identify 
the  prompt  corrective  actions  under 
FDIA  §  38  which  they  believe  do  not 
apply  to  credit  imions  and  should  be 
excluded  from  NCUA's  implementing 
regulations,  as  well  as  to  address  the 
components  of  prompt  corrective  action 
under  section  216  which  have  no  analog 
in  FDIA  §  38. 

2.  Report  to  Congress 

To  the  extent  that  NCUA's  prompt 
corrective  action  regulations  are  not 
parallel  with  an  applicable  provision  of 
FDIA  S  38.  the  NCUA  Board  is  required 
to  report  that  diflerence  to  Congress. 
The  report  to  Congress  must 
"specifically  explain  .  .  .  how  the 
regulations  differ  from  (FDIA  §  38).  and 


>To  thi*  and.  in  davaloping  reguUtioiu  to 
impUmant  new  Mction  216.  the  NCUA  Board  U 
raquiiad  to  conault  with  the  Secretary  of  the 
Traaaury.  the  other  Federal  banking  agenciea 
(which  apply  prompt  corrective  action  under  FDLA 
$3S).  and  State  ofRciali  having  juriadiction  over 
State-chartered,  federally-inaured  credit  unions. 
CUMAA§  301(c). 


the  reaaoDs  for  those  difliBrence*."  * 
CUMAA  §  301(f):  S.  Rep.  at  19;  H.R. 
Rep.  at  23.  The  report  to  Congress  must 
be  submitted  either  when  the  NCUA 
Board  proposes  its  regulations  for  all  but 
the  "risk-based  net  wroith  requirement" 
(on  or  before  May  26, 1999),  or  when  it 
finally  adopts  such  regulations  (on  or 
before  February  7,  2000). 

E.  Conpooents  of  Prompt  ConectiTe 
ActkMi  Unique  to  Credit  Unions 

1.  Definition  of  a  "Complex"  Credit 
Union 

To  be  classified  either  "well 
capitalized"  or  "adequately 
capitalized,"  a  credit  union  that  is 
deemed  "complex"  must  satisfy  a 
prescribed  "risk-based  net  worth 
requirement"  in  addition  to  the 
corresponding  statutory  net  worth  ratio. 
New  §  216(c)(l)(A)(u)  and  (B)(ii). 
Similarly,  a  credit  imion  that  is  deemed 
"complex"  will  be  classified  as 
"undercapitalized"  if  it  fails  to  meet  a 
prescribed  "risk-based  net  worth 
requirement."  regardless  whether  it 
meets  the  corresponding  statutory  net 
worth  ratio.  New  §216(c)(l)(C)(ii).  To 
set  up  this  "gateway"  for  imposing  the 
"risk-based  net  worth  requirement," 
new  section  216  requires  the  NCUA 
Board  to  define  a  "complex"  credit 
union  "based  on  the  portfolios  of  assets 
and  liabilities  of  credit  unions."  New 
§  216(d)(1). 

FDIA  S  38  gives  no  guidance  in 
defining  a  "complex"  credit  union 
because  it  draws  no  distinction  between 
ordinary  and  complex  depository 
institutions:  indeed,  a  "risk-based 
capital  requirement"  applies  to  all  such 
institutions  in  all  but  the  "critically 
undercapitalized"  category.  Joint  Final 
Rule,  57  FR  44870  (Sept.  28. 1992). 
NCUA  believes  that  the  definition  of  a 
"complex"  credit  union  should 
incorporate  objective,  risk-related 
numerical  standards,  derived  frt>m  a 
credit  union's  balance  sheet.  This  would 
serve  the  interests  of  luiiformity  and 
efficiency  in  two  ways.  First,  credit 
unions  would  not  be  subject  to  unequal 
treatment  as  a  result  of  subjective 
"complexity"  determinations  by  NCUA 
and  State  credit  union  supervisors. 
Second,  credit  unions  would  be  able  to 
determine  for  themselves  where  they 
stand  with  respect  to  being  deemed 
"complex"  or  not. 

NCUA  encourages  commenters  to 
address  possible  criteria  for  defining  a 


*  The  Report  to  Congreas  alto  muit  explain  bow 
NCUA'a  regulations  Uka  into  account  the 
cooperative  character  of  credit  unions,  i.e..  that 
credit  unions  are  not-for-profit  cooperatives  that  do 
not  issue  stock,  must  raly  on  reuined  earnings  to 
build  na(  %«orth.  and  have  boards  of  directors  that 
oooaiat  primarily  of  volunteers.  New  $  2  ie(b)(I)(B). 


credit  union  as  "complex"  according  to 
the  risk  level  of  its  pcutfolio  of  assets 
and  liabilities.  The  following  might  be 
considered  examples  of  such  criteria: 

(i)  Investments.  Whether  the  credit 
union's  seciuities  portfolio  is  subject  to 
NCUA's  300  basis  point  "shock  test" 
required  when  the  sum  of  the  fair  value 
of  "certain  fixed  and  variable  rate 
securities"  '  the  credit  union  holds 
exceeds  its  net  capital,  12  CFR 
703.90(b)-(c): 

(ii)  Lending.  Whether  the  credit 
union's  portfolio  exceeds  a  certain 
threshold  ratio  of  fixed-rate  real  estate 
mortgages;' 

(iii)  Borrowing.  Whether  the  credit 
union  has  exceeded  a  certain  threshold 
ratio  of  borrowed  funds;  and 

(iv)  CAMEL  Components.  Whether  the 
"Capital"  and/or  "Asset"  components  of 
the  credit  union's  CAMEL  rating  are 
rated  "4"  or  "5." 

2.  "Risk  based  Net  Worth 
Requirements" 

For  each  of  the  top  three  capital 

categories — "wrell  capitalized," 
"adequately  capitalized"  and 
"undercapitalized" — the  NCUA  Board  is 
required  to  establish  a  separate  "risk- 
based  net  worth  requirement"  that 
applies  to  credit  unions  that  are  deemed 
"complex."  New  §  216(d)(1):  compare 
12  U.S.C.  1831o(c)(l)(A).  The  "risk- 
based  net  worth  requirement"  must 
"take  account  of  any  material  risks 
against  which  the  (6%  net  worth  ratio 
required  to  be  "adequately  capitalized"] 
may  not  provide  adequate  protection." 
New  §  216(d)(2).  To  this  end,  NCUA 
will  consider  whether  a  credit  union 
having  a  6%  net  worth  ratio  is 
adequately  protected  against  interest 
rate  risk,  market  risks,  credit  risk,  risks 
posed  by  contingent  liabilities,  and 
other  relevant  risks.  S.  Rep.  at  14.  The 
design  of  the  risk-based  net  worth 
requirement  will  reflect  a  reasoned 
judgment  about  the  actual  risks 
involved.  Id. 

FDIA  §  38  required  the  Federal 
banking  agencies  to  develop  a  "risk- 
based  capital  requirement"  to  include 
among  the  "relevant  capital  measures" 
used  to  classify  insured  institutions 
among  the  five  capital  categories.  12 
U.S.C.  18310(c)(1).  To  fulfill  that 
requirement,  the  Federal  banking 
agencies  adopted  two  separate  measures 
which  are  independent  of  the  "leverage 
ratio"  (the  equivalent  of  "net  worth 
ratio")— the  "ratio  of  total  capital  to 
risk-weighted  assets"  and  the  "ratio  of 


*  Such  securities  are  defined  as  having  embedded 
options:  or  remaining  maturities  greater  than  three 
years:  or  coupon  formulas  that  are  related  to  more 
than  one  index  or  are  inversely  related  to.  or 
multiples  of.  an  index.  12  CFR  703.90(b). 
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Tier  1  capital  to  risk-weighted  assets."  * 
57  FR  at  44870. 

NCUA  is  considering  a  "risk-based 
net  worth  requirement"  that  consists  of 
a  basis  points  (b.p.)  add-on  to  the 
existing  statutory  net  worth  ratio  ton 
each  of  the  "well  capitalized." 
"adequately  capitalLEed"  and 
"imdercapitalired"  categories.  The 
amount  of  the  add-on  would  not 
necessarily  be  the  same  for  each 
category.  For  example,  a  uniform  100 
b.p.  increase  in  the  net  worth  ratio  for 
each  category  would  be  reflected  as 
follows.  An  othervase  "well 
capitalized"  credit  union  (having  a  net 
worth  ratio  of  7%  or  greater)  that  is 
deemed  "complex"  would  be  required 
to  achieve  a  net  worth  ratio  of  8%  or 
greater  (7%  statutory  net  worth  ratio  + 
100  b.p.  "risk-based  net  worth 
requirement")  to  be  classified  "well 
capitalized."  An  otherwise  "adequately 
capitalized"  credit  union  (having  a  net 
worth  ratio  of  6%  or  greater)  that  is 
deemed  "complex"  would  be  required 
to  achieve  a  net  worth  ratio  of  7%  or 
greater  (6%  statutory  net  worth  ratio  + 
100  b.p.  "risk-based  net  worth 
requirement")  to  be  classified 
"adequately  capitalized."  Conversely, 
an  otherwise  "undercapitalized"  credit 
union  (having  a  net  worth  ratio  of  less 
than  6%)  that  is  deemed  "complex"  still 
would  be  "undercapitalized"  unless  it 
achieved  a  net  worth  ratio  of  7%  (6% 
statutory  net  worth  ratio  +  100  b.p. 
"risk-based  net  worth  requirement"). 

NCUA  invites  comment  on  the 
concept  of  supplementing  applicable 
statutory  net  worth  ratios,  on  the  notion 
of  establishing  risk-weighted  ratios  that 
are  independent  of  the  statutory  net 
worth  ratios,  as  well  as  alternative 
designs  for  a  "risk-based  net  worth 
requirement." 

3.  Alternative  Rules  for  "New"  Credit 
Unions 

For  "new"  credit  unions,  the  NCUA 
Board  is  required  to  prescribe  an 
alternative  system  of  prompt  corrective 
action  to  apply  in  lieu  of  the  system 
prescribed  by  section  216  for  existing 
credit  unions.  New  8  216(b)(2)(A):  see 
also  Treasury  Rep.  at  79.  The  alternative 
system  of  prompt  corrective  action  for 
"new"  credit  unions  must  be  designed 
to: 


•The  total  risk-based  capiul  ration  is  set  at  500 
basis  poinU  above  the  leverage  ration  for  the  "well 
capitalized"  category,  and  at  400  basis  poinU  above 
the  leverage  ratio  for  the  "adequately  capitalirad" 
and  "undercapitalired  categories.  The  Tier-1  risk- 
based  capiul  ratio  is  set  at  100  basis  poinU  above 
the  leverage  ratio  for  the  "well  capiulired" 
category,  and  at  the  same  level  as  the  leverage  ratio 
for  the  "adequately  capiulised"  and 
"undMcapitaliMd"  calagoriea.  57  FR  at  44a67. 


(i)  Cany  out  the  purpose  of  section 
216.  i.e.,  to  solve  problems  at  the  least 
possible  long-term  loss  to  the  Fimd; 

(ii)  Recognize  that  new  credit  unions 
initially  have  no  net  worth,  and  give 
them  reasonable  time  to  acaunulate  net 
worth; 

(iii)  Create  incentives  for  new  credit 
imions  to  become  adequately 
capitalized  by  the  time  they  either  have 
been  in  operation  for  more  than  10  years 
or  have  more  than  $10  million  in  total 
assets; 

(iv)  Impose  appropriate  restrictions 
and  requirements  on  new  credit  luiions 
that  do  not  make  sufficient  progress 
toward  becoming  adequately 
capitalized:  and 

(v)  Prevent  evasion  of  the  purpose  of 
section  216  (e.g.,  an  existing  crmiit 
union  merges  with  a  smaller,  new  credit 
union  and  classifies  itself  as  a  "new" 
credit  union  to  avoid  the  requirements 
of  section  216). 
New  §  216(b)(2)(B). 

Section  216(o)(4)  defines  a  "new" 
credit  union  as  having  been  in  operation 
for  less  than  10  years  and  having  $10 
million  or  less  in  total  assets.  This  is  a 
significant  expansion  of  the  definition 
in  section  116  of  the  FCUA.  which 
CUMAA  repeals.  CUMAA  §  301(g)(3). 
Section  116  defined  a  "new"  credit 
union  as  having  been  in  operation  less 
than  4  years  or  having  assets  of  less  than 
$500.000. 12  U.S.C.  1762(a)(2). 

Under  section  116.  a  "new"  credit 
union  was  required  to  set  aside  10%  of 
gross  income  imtil  its  regular  reserve 
(i.e..  capital)  reached  7.5%  of  totol 
outstanding  loans  and  risk  assets,  and 
thereafter  to  set  aside  5%  of  gross 
income  until  the  regular  reserve  reached 
10%  of  total  outstanding  loans  and  risk 
assets.  Id.;  see  also  12  CFR  702.2(a);  U.S. 
Dept.  of  Treasury.  Modermzing  The 
Financial  System  (Washington,  D.C 
1991)  at  XIIl-3.  Under  section  216(e), 
existing  credit  unions  that  are  less  than 
"vteU  capitalized"  ordinarily  are 
required  to  annually  set  aside  as  net 
worth  an  amount  equal  to  at  least  0.4% 
of  total  assets  until  attaining  a  net  worth 
ratio  of  7%.'  The  conceptual  distinction 
between  old  section  116  and  new 
section  216  is  that  imder  the  former  the 
reserve  transfer  was  calculated  as  a 
percentage  of  gross  income,  imder  the 
latter  it  is  calailated  as  a  percentage  of 
total  assets. 

NCUA  proposes  to  establish  a 
graduated  timetable  to  allow  "new" 
credit  unions  to  build  capital  toward  the 


'  Section  216(e)(2)(A)  gives  the  NCUA  Board  the 
authority  to  adjust  the  amount  of  the  0.4%  reserve 
tiansfiBr.  on  a  case-by-case  basis,  if  necessary  to 
avoid  a  significant  redemption  of  shares  and  to 
further  the  purpose  of  section  216. 


Statutory  net  worth  level  for  each  capital 
category.  NCUA  solicits  comment  on 
whether  to  adopt  the  same  approach  as 
section  216  now  mandates  for 
improving  the  capital  of  existing  credit 
unions — requiring  a  "new"  credit  union 
to  armually  set  aside  as  net  worth  a 
certain  percentage  total  assets.  New 
§  216(e).  The  percentage  of  the  aimual 
transfer  to  net  worth  might  be  reduced 
progressively  as  the  "new"  credit  union 
attains  a  hi^er  capital  cat^ory. 

4.  Net  Worth  Restoration  Plan 

Any  credit  luiion  which  is 
"undercapitalized",  "significantly 
undercapitalized"  or  "critically 
undercapitalized"  must,  among  other 
prompt  corrective  actions,  submit  an 
acceptable  Net  Worth  Restoration  Plan 
(the  Plan)  to  the  NCUA  Board.  New 
§  216(0(1)-  The  Plan  is  required  to  be 
submitted  within  a  reasociable  time 
prescribed  by  the  NCUA  Board,  which 
must  act  expeditiously  to  decide 
whether  the  Plan  is  acceptable.  New 
§  216(0(3).  The  NCUA  Board  may  accept 
a  Plan  only  if  it  determines  that  the  Plan 
"is  based  on  realistic  assumptions  and 
is  likely  to  succeed  in  restoring  the  net 
worth  of  the  credit  union."  New 
§216(0(5).  Apart  from  this  standard,  the 
NCUA  Board  needs  to  establish  criteria 
for  credit  unions  to  rely  upon  in 
preparing  a  Plan  that  will  be 
"accepti^le." 

FDIA  §  38  requires  an 
imdercapitalized  institution  to  submit  a 
"capital  restoration  plan"  (capital  plan) 
which  specifies: 

(i)  Steps  the  institution  wrill  take  to  beconM 
"adequately  capitalized": 

(ii)  The  levels  of  capital  the  institutioo 
expect*  to  attain  in  eech  year  that  the  plan 
is  in  eftect; 

(iii)  How  the  institution  will  comply  with 
the  prompt  conective  action  restrictions  and 
requirements  imposed  under  FDIA  S  38;  and 

(iv)  The  types  and  levels  of  activities  in 
which  the  institution  will  engage. 

12  II.&C  1831o(eX2XBKi)  To  be  accepted, 
a  capital  plan  must  meet  the  following 
statutory  criteria: 

(i)  Contain  the  sututorily-required 
information  described  above; 

(ii)  Be  based  on  realistic  assumptions  and 
be  likely  to  succeed  in  restoring  the 
institution's  capital:  and 

(iii)  Would  not  appreciably  increase  risk 
(including  credit  risk,  interest  rate  risk,  and 
other  types  of  risk)  to  which  the  institution 
isexpoMd. 

12  U.S.C  1831o(eK2KCKi)  Although  FDIA 
§  38  authorized  the  Federal  banking  agencies 
to  adopt  regulations  requiring  a  capital  plan 
to  include  additional  information,  the 
^encies  declined  to  do  so.  57  FR  at  44878. 

Section  216(f)(5)  prescribes  for  a  Net  Worth 
Restoration  Plan  only  one  of  FDIA  S  38's 
criteria— that  the  Plan  be  based  on  realistic 
asstunptions  and  be  likely  to  succeed  in 
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rastoring  a  credit  union's  capital.  NCUA 
seeks  conunent  on  whether  to  add.  by 
regulation,  all  or  a  combination  of  some  of 
the  other  FDIA  §  38  content  prerequisites  and 
acceptability  criteria  enumerated  above,  and 
on  the  time  frame  for  submitting  and 
imp  lementing  a  Net  Worth  Restoration  Plan. 
In  addition.  NCUA  welcomes  input  on  this 
model  generally,  as  well  as  on  alternative 
and/or  additional  content  prerequisites  and 
acceptability  requirements  for  credit  union 
Net  Worth  Restoration  Plans. 

By  the  National  Credit  Union 
Administration  Board  on  October  22,  1998. 
Becky  B«kar, 
Secretary  of  the  Board. 

|FR  Doc.  98-28875  Filed  10-28-98;  8:45  am) 
M.UNOOOM  rui-ti-u 


NATIONAL  CREDIT  UNION 
ADMINISTRATION 

12  CFR  Part  701 

Organization  and  Oparationa  of 
Fadaral  Credit  Uniona 

AQCNCV:  NaUonal  Credit  Union 
Administration  (NCUA). 
ACTION:  Notice  of  proposed  rulemaking 
and  request  for  comments. 

SUMMARY:  The  NCUA  is  proposing  to 
incorporate  into  its  regulations  the 
agency's  longstanding  interpretation 
that  federal  credit  unions  (FCUs)  are 
authorized,  within  limits,  to  make 
charitable  contributions  and  donations. 
NCUA  seeks  to  increase  regulatory 
effectiveness  by  making  it  easier  for 
FCUs  to  locate  appUcable  rules 
regarding  the  making  of  charitable 
contributions  and  donations.  NCUA 
seeks  to  increase  regulatory 
effectiveness  by  making  it  easier  for 
FCUs  to  locate  applicable  rules 
regarding  the  making  of  charitable 
contributions  and  donations. 
DATES:  Comments  must  be  received  on 
or  before  January  27,  1999. 
AOoncsses:  Direct  comments  to  Becky 
Baker,  Secretary  of  the  Board.  Mail  or 
hand-deliver  comments  to:  National 
Credit  Union  Administration,  1775 
Duke  Street,  Alexandria.  Virginia 
22314-3428.  Fax  comments  to  (703) 
SlS-6319.  Please  send  comments  by  one 
method  only. 

FOR  FURTHER  INFORMATION  CONTACT: 
Frank  S.  Kressman,  Staff  Attorney, 
Division  of  Operations,  Office  of 
General  Counsel,  at  the  above  address  or 
telephone: 

(703)  518-6540. 
SUPPLEMENTARY  INFORMATION: 

NCUA  has  a  policy  of  continually 
reviewing  its  regulations  to  "update, 
clarify  and  simplify  existing  regulations 
and  eliminate  redundant  and 


unnecessary  provisions."  Interpretive 
Rulings  and  Policy  Statements  (IRPS) 
87-2,  Developing  and  Reviewing 
Government  Regulations.  As  part  of  this 
regulatory  review  program,  NCUA  also 
reviews  its  IRPS  to  determine  their 
ciirrent  effectiveness. 

NCUA  issued  IRPS  79-6  to  clarify  its 
position  on  FCUs  making  charitable 
contributions  and  donations.  44  FR 
56691  (October  2,  1979).  In  IRPS  79-6, 
NCUA  acknowledged  the  benefits 
associated  with  FCUs  making  charitable 
contributions  and  donations.  Also, 
NCUA  stated  that  the  making  of 
charitable  contributions  and  donations 
is  an  activity  incidental  to  an  FCU's 
business  within  the  scope  of  powers  set 
forth  in  the  Federal  Credit  Union  Act. 
12U.S.C.  1757(17). 

As  a  result  of  the  review  of  IRPS  79- 
6,  NCUA  seeks  to  increase  regulatory 
effectiveness  by  making  it  easier  for 
FCUs  to  locate  applicable  rules 
regarding  the  making  of  charitable 
contributions  and  donations. 
Accordingly,  NCUA  is  proposing  to  add 
a  new  §  701.25  that  will  incorporate  the 
policies  of  IRPS  79-6  into  NCUA 
regulations.  This  new  rule  will  be 
located  in  part  701  so  it  will  be  in  the 
same  place  as  other  regulatory 
provisions  regarding  the  organization 
and  operations  of  FCUs.  The  language  of 
the  new  rule  is  somewhat  different  from 
that  of  the  IRPS.  but  the  rationale  and 
limitations  are  the  same. 

This  proposal  addresses  charitable 
contributions  and  donations  only  and 
does  not  include  political  contributions 
and  donations  of  FCUs,  which  are 
governed  by  the  Federal  Election 
Campaign  Act  (2  U.S.C.  441b). 
Additionally,  all  charitable 
contributions  and  donations  by  FCUs 
must  be  made  in  accordance  with 
applicable  Federal  Credit  Union  Bylaws 
including  those  addressing  conflicts  of 
interest  and  FCU  board  of  directors 
meetings.  FCU  Bylaws  Art.  XIX.  §  4  and 
Art.  Vm.  §  8.  Finally.  NCUA  intends 
that  an  FCU's  board  of  directors,  if  it 
chooses,  can  establish  a  budget  for 
charitable  contributions  and  donations 
and  authorize  an  executive  committee  of 
directors  or  appropriate  FCU  senior 
officials  to  disburse  those  funds  in 
accordance  with  the  proposal. 

Regnlatory  Procedures 

Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act 
requires  NCUA  to  prepare  an  analysis  to 
describe  any  significant  economic 
impact  any  proposed  regulation  may 
have  on  a  substantial  ntmiber  of  small 
entities  (primarily  those  under  $1 
million  in  assets).  The  NCUA  has 


determined  and  certifies  that  the 
proposed  amendment,  if  adopted,  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small  credit 
unions.  Accordingly,  the  NCUA  has 
determined  that  a  Regulatory  Flexibility 
Analysis  is  not  required. 

Paperwork  Reduction  Act 

NCUA  has  determined  that  the 
proposed  amendments  do  not  increase 
paperwork  requirements  under  the 
Paperwork  Reduction  Act  of  1995  and 
regulations  of  the  Office  of  Management 
and  Budget. . 

Executive  Order  12612 

Executive  Order  12612  requires 
NCUA  to  consider  the  effect  of  its 
actions  on  state  interests.  Tlie  proposal 
only  applies  to  federal  credit  imions. 
NCUA  has  determined  that  the 
proposed  amendment  does  not 
constitute  a  significant  regulatory  action 
for  purposes  of  Executive  Order  12612. 

List  of  Subject!  in  12  CFR  Part  701 

Charitable  contributions.  Credit 
unions. 

By  the  National  Credit  Union 
Administration  Board  on  October  22, 
1998. 

BMicyBakar. 
Seavtary  of  the  Board. 

For  the  reasons  set  forth  in  the 
preamble,  it  is  proposed  that  12  CFR 
part  701  be  amended  as  follows: 

PART  701— ORGANIZATION  AND 
OPERATION  OF  FEDERAL  CREDTT 
UNIONS 

1.  The  authority  citation  for  part  701 
continues  to  read  as  follows: 

Authority:  12  U.S.C.  1752(5).  1755, 1756, 
1757,  1759. 1761a.  1761b,  1766.  1767, 1782, 
1784.  1787,  and  1789.  Section  701.6  is  also 
authorized  by  31  U.S.C  3717.  Section  701.31 
is  also  authorized  by  15  U.S.C.  1601  et  seq., 
42  U.S.C  1861  and  42  U.S.C  3601-3610. 
Section  701.35  is  also  authorized  by  42 
U.S.C  4311-4312. 

2.  Part  701  is  amended  by  adding 
$  701.25  to  read  as  follows: 

f701.2S   Charitable eontrlbutlofw and 


(a)  A  federal  credit  union  may  make 
charitable  contributions  and/or  donate 
funds  only  to: 

(1)  An  organization  that  is  a  tax 
exempt  organization  under  Section 
501(c)(3)  of  the  Internal  Revenue  Code 
and  is  located  in  or  conducts  its 
activities  in  a  community  in  which  the 
federal  credit  union  has  a  principal 
place  of  business;  or 

(2)  An  organization  that  is  a  tax 
exempt  organization  under  Section 
501  (c)(3)  of  the  Internal  Revenue  Code 
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and  operates  primarily  to  promote  and 
develop  credit  unions. 

(b)  Tne  board  of  directors  must 
approve  charitable  contributions  and/or 
donations,  and  the  approval  must  be 
based  on  a  determination  by  the  board 
of  directors  that  the  contributions  and/ 
or  donations  are  in  the  best  interests  of 
the. credit  union  and  are  reasonable 
given  the  financial  condition  of  the 
credit  union. 

(FR  Doc.  98-28878  Filed  10-28-98;  8:45  ami 
BIUJNQ  CODE  7S3S-01-U 


NATIONAL  CREDIT  UNION 
ADMINISTRATION 

12  CFR  Part  701 

Organization  and  Operationa  of 
Federal  Credit  Unk>na;  Statutory  Lien 

agency:  National  Credit  Union 

Administration  (NCUA). 

action:  Notice  of  Proposed  Rulemaking. 


summary:  The  NCUA  proposes  to 
update,  clarify  and  convert  to  a 
regulation  the  provisions  of  its  existing 
Interpretive  Ruling  and  Policy 
Statement  ("IRPS").  which  implements 
the  Federal  Credit  Union  Act's  authority 
to  establish  a  statutory  lien.  Like  the 
IRPS.  the  proposed  rule  will  permit  a 
federal  credit  union  to  impress  a 
statutory  Hen  upon  the  shares  and 
dividends  of  a  member,  and  to  enforce 
that  lien  to  satisfy  the  member's 
outstanding  indebtedness  to  the  credit 
union,  even  when  such  indebtedness  is 
not  secured  by  shares. 
dates:  Comments  must  be  received  on 
or  before  January  27. 1999. 
ADDRESSES:  Direct  comments  to  Becky 
Baker.  Secretary  of  the  Board.  Mail  or 
hand-deliver  comments  to:  National 
Credit  Union  Administration.  1775 
Duke  Street.  Alexandria.  Virginia 
22314-3428.  Fax  comments  to  (703) 
518-6319.  Please  send  comments  by  one 
method  only. 
FOR  FURTHER  INFORMATION  CONTACT: 

Steven  W.  Widerman.  Trial  Attorney. 
Division  of  Litigation  &  Liquidations. 
Office  of  General  Counsel,  at  the  above 
address  or  telephone:  (703)  518-6557. 
SUPPt-EKKNTARY  INFORMATION: 

A.  Background 

Section  107(11)  of  the  Federal  Credit 
Union  Act.  12  U.S.C.  1757(11) 
(hereinafter  "§  1757(11)").  provides  that 
a  federal  credit  union  "shall  have  [thel 
power  ...  to  impress  and  enforce  a  lien 
upon  the  shares  and  dividends  of  any 
member  to  the  extent  of  any  loan  made 
to  him  and  any  dues  or  charges  payable 
by  him."  Beginning  in  1979.  NCUA  took 


the  position  that  a  federal  credit  union 
could  enforce  the  lien  granted  by 
§  1757(11)  only  after  it  had  obtained  a 
court  judgment  on  the  debt,  unless  state 
law  allowed  enforcement  of  the  lien 
without  first  obtaining  such  a  judgment. 
NCUA.  Manual  of  Laws  Affecting 
Federal  Credit  Unions  1-17  (6/78  ed.): 
NCUA.  Credit  Manual  for  Federal  Credit 
Unions  29  (12/79  ed.).  Once  the 
prerequisite  judgment  was  obtained,  the 
credit  union  could  apply  the  member's 
shares  to  his  or  her  outstanding  loan 
balance. 

In  1982,  NCUA  reconsidered  this 
interpretation  of  §  1757(11)  because  of 
experience  indicating  that  it  placed 
credit  unions  at  a  disadvantage 
compared  to  other  financial  institutions, 
which  usually  can  offset  a  borrower's 
loan  without  first  obtaining  a  court 
judgment.  47  FR  44340  (October  7. 
1982).  As  a  result,  NCUA  issued 
Interpretive  Ruling  and  Policy 
Statement  No.  82-5  ("IRPS  82-5"). 
reinterpreting  §  1757(11)  to  authorize  a 
credit  union  to  enforce  the  lien  on  the 
shares  and  dividends  of  a  member 
without  first  obtaining  a  court  judgment 
against  the  member,  state  law  to  the 
contrary  notwithstanding.  47  FR  57483 
(December  27, 1982).  The  NCUA  Board 
concluded,  and  still  maintains,  that  the 
reinterpretation  of  §  1757(11)  is  more 
consistent  with  Congressional  intent. 
In  1987,  NCUA  issued  Interpretive 
Ruling  and  Policy  Statement  No.  87-2 
entitled  "Developing  and  Reviewing 
Government  Regulations,"  52  FR  35231 
(Sept.  18,  1987)  ("IRPS  87-2").  IRPS  87- 
2  established  the  policy  of  reviewing  all 
existing  NCUA  regulations  every  three 
years  for  the  purpose  of  updating, 
clarifying  and  simplifying  them,  and 
eliminating  redundant  and  unnecessary 
provisions.  Id.  at  35232.  Following  a 
plain  English  question  and  answer 
format,  the  proposed  rule  is  intended  to 
fulfill  that  purpose. 

B.  Principal  Differences  Between  IRPS 
82-5  and  Proposed  Rule 

The  principal  difference  between 
IRPS  82-5  and  the  proposed  rule  is  the 
requirement  in  §  701.39(b)(1)  and  (3) 
that  the  credit  union  give  written  notice 
to  its  member  at  the  time  it  impresses 
a  statutory  lien  on  that  member's 
account(s).  But  for  such  written  notice, 
the  member  would  not  necessarily  be 
aware  when  the  credit  union  impresses 
a  lien  either  by  notation  on  its  records 
of  the  member's  account(s)  or  through  a 
duly  adopted  by-law  generally 
establishing  a  lien  on  members' 
accounts. 

The  proposed  rule  also  resolves  two 
ambiguities  in  IRPS  82-5  and  recent 
editions  of  NCUA's  "Examiner's 


Guide."  See.  e.g.,  NCUA  Examiner's 
Guide  9-96  (6/97  ed.).  First,  the  rule 
reiterates  NCUA  policy  permitting  a 
statutory  lien  only  to  offset  a  member's 
outstanding  indebtedness  to  the  credit 
union,  not  to  offset  other  outstanding 
financial  obligations  of  the  member  to 
the  credit  union.  Proposed 
§  701.39(a)(4).  Second,  the  rule 
distinguishes  a  statutory  lien  from  a 
share  secured  loan  by  emphasizing  that 
until  a  statutory  lien  is  enforced, 
following  a  member's  default,  the 
member  is  permitted  to  make 
withdrawals  from  the  impressed 
account(s)  even  to  a  level  below  that  of 
the  outstanding  indebtedness.  Proposed 
§  701.39(c)(2). 

C  Section  701.39(a)— What  is  a 
SUtutory  Lien? 

1.  Definition 

The  proposed  rule  defines  a  statutory 
lien  under  §  1757(11)  as  a  security 
interest  in  a  member's  shares  and 
dividends  equal  to  the  amount  of  the 
member's  indebtedness  to  the  credit 
union.  Proposed  §  701.39(a)(1).  The 
seciuity  interest  established  by  the  lien 
gives  the  credit  union  a  superior  claim 
over  all  other  creditors  when  claims  are 
asserted  against  the  member's 
account(s).  Id.  at  §  701.39(a)(2).  See  D. 
Bridewell,  Bridewell  on  Credit  Unions 
710  (1942  ed.). 

2.  "Floating"  Lien 

The  NCUA  Board  continues  to  believe 
that  Congress  intended  for  the  statutory 
lien  to  be  a  "floating"  lien.  When  a 
federal  credit  union  impresses  a  lien  on 
a  member's  accounts,  it  retains  the  lien 
on  those  accounts  from  that  date 
forward  through  the  term  of  the  loan,  to 
the  extent  of  the  unpaid  loan  balance 
together  with  interest,  fees  and  other 
charges  attributable  to  the  loan.  The  lien 
"floats"  as  the  outstanding  balance  of 
the  indebtedness  varies  from  time  to 
time,  and  as  the  member's  account 
balance  is  reduced  by  withdrawals  or 
increNBsed  by  deposits  or  dividend 
payments.  When  the  statutory  lien  is  ^^ 
enforced,  it  applies  to  all  funds  in  the 
account  at  that  point,  the  amount  of 
which  may  well  be  less  than  the 
outstanding  balance  of  the 
indebtedness. 

3.  Preemption 

The  proposed  rule  expressly  provides 
that  §  1757(11)  preempts  state  law. 
Proposed  §  701.39(a)(3).  This  means  that 
the  proposed  rule  overrides  the 
equitable  right  of  set-off.  as  well  as  state 
statutory  and  decisional  law  governing 
a  creditor's  right  to  impress  and  enforce 
a  lien.  Many  state  laws  require  a 
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creditor  to  obtain  a  court  iudpnent  on 
the  debt  before  enforcing  a  lien.  The 
NCUA  Board  continues  to  maintain  that 
federal  credit  unions  should  be  free  of 
this  restraint,  as  are  other  federally- 
insured  financial  institutions. 
Accordingly,  the  proposed  rule 
specifically  provides,  apart  from  general 
preemption,  that  a  court  judgment  on 
the  member's  d^  is  not  a  prerequisite 
to  enforcing  a  statutory  hen.  Proposed 
§701.39(cK3). 

4.  h4ember's  Indebtedness 

While  §  1757(11)  can  be  read  to  apply 
to  member  financial  obligations  beyond 
indebtedness  to  the  credit  union,  the 
pro{>osed  rule  reiterates  NCUA  poUcy 
limiting  its  application  to  a  member's 
outstanding  indebtedness  and  related 
charges.  Proposed  $  701.39(a)(4).  For 
example,  a  statutory  hen  could  be  used 
to  offset  impaid  loan  principal  and 
interest  and  charges  related  to  the  loan, 
such  as  a  late  fee  and  collection 
expenses.  But  the  statutory  hen  cannot 
be  used  to  offset  financial  obUgatioDs 
outside  the  context  of  indebtedness  to 
the  credit  union,  such  as  a  returned 
check  charge,  safe  deposit  box  rental  fee 
or  overdraft  on  a  virithdrawal-frTmi  an 
Automatic  Teller  Machine.  It  may  be- 
possible  to  offset  such  financial 
obUgations  under  a  federal  credit 
union's  statiitory  authority  to  receive 
payments  on  shares,  12  U.S.C.  1757(6), 
and  to  exercise  incidental  powers,  12 
U.S.C  1757(17),  provided  that  the  credit 
union  has  duly  adopted  a  nonstandard 
by-law  or  board  policy  establishing  its 
right  to  do  so.  See  also  12  C.F.R.  701.35. 

A  member  is  indebted  to  the  credit 
union  if  he  or  she  is  the  maker  or  co- 
maker of  a  note  or  equivalent 
instrument  estabhshing  his,  her  or  their 
personal  indebtedness  to  the  credit 
union.  Whereas  IRPS  82-5  was  silent  on 
guarantor  Uabihty,  the  proposed  rule 
provides  that  a  member  who  co-signs  as 
a  guarantor  of  the  indebtedness  of 
another  member  also  is  considered  to  be 
indebted  to  the  credit  union.  Proposed 
S  701.39(a)(4).  Thus,  the  credit  union 
account(s)  of  the  guarantor  also  may  be 
impressed  with  a  statutory  hen.  If  the 
maiker  of  the  note  or  equivalent 
instnunent  then  defaults,  the  credit 
union  can  enforce  the  statutory  Uen  on 
the  guarantor's  account,  thereby 
effecting  the  agreement  to  guarantee  the 
maker's  indebtedness  to  the  credit 
union. 

5.  Exemptions 

Certain  forms  of  indebtedness  to  a 
credit  imion  cannot  be  collected  by 
means  of  a  statutory  Uen.  In  the  case  of 
outstanding  indebtedness  due  to 
extensions  of  credit  under  a  credit  card 
progrun.  the  Truth  in  Lending  Act,  15 


U.S.C.  1666h,  and  Regulation  Z,  12 
C.F.R.  226.12(dKboth-apply  to  generally 
prohibit  a  federal  credit  imion  from 
ofbetting  against  a  member's  account 
that  member's  indebtedness  arising  frt>m 
a  consumer  credit  transaction  under  a 
credit  card  plan.  In  the  case  of  a 
member's  Individual  Retirement 
Account  ("IRA"),  the  Internal  Revmue 
Code,  26  U.S.C  408(aM4),  provides  that 
the  "interest  of  an  individual  in  the 
balance  of  his  account  is 
nonfcufBitable,"  thus  baning  a  credit 
union,  as  tnistee  of  the  IRA,  from 
impressing  a  statutory  Uen  on  an  IRA. 
See  In  re  McDaniel.  41  B.R.  132  (Bankr. 
W.D.  Tex.  1984);  Inn  Dunn.  5  B.R.  156 
(Bankr.  N.O.  Tex.  1980).  Finally,  in  the 
case  of  a  member  who  is  in  bankruptcy, 
if  the  bankruptcy  court  issues  an 
automatic  "stay"  of  all  creditor  claims 
against  the  member,  11  U.S.C  362(a)(7), 
the  credit  union  is  prcrfiibited  from 
enforcing  its  statutory  Uen  on  the 
member's  account(s)  while  the  stay  is  in 
effect. 

6.  Limitations 

Apart  from  outright  exemptions,, 
credit  unions  should  be  aware  that 
certain  types  of  OMmership  interests  in 
a  credit  union  account  will  limit  the 
extent  to  which  a  credit  union  can 
enforce  a  statutory  Uen  imder 
§  1757(11).  For  example,  in  the  case  of 
an  account  held  as  a  tenancy  in 
common  between  members,  a  statutory 
Uen  would  be  enforceable  only  against 
the  debtor's  50%  interest  in  the  contents 
of  the  account  (absent  evidence  of  a 
disproportionate  interest).  No  such 
limitation  on  enforcement  generally 
exists  with  accounts  held  individually, 
or  as  a  joint  tenancy,  or  as  a  tenancy  by 
the  entirety  between  married  members. 

D.  Section  701.39(b)-^Iow  is  a 
Statutory  Lien  Impressed? 

2.  Impressing  a  Lien 

A  credit  union  may  impress  a 
statutory  Uen  in  either  of  three  ways:  (1) 
by  noting  the  existence  of  the  Uen  in  the 
credit  union's  records  of  the  member's 
account(s)  and  giving  notice  thereof  to 
the  member  at  the  time  the  loan  is 
granted,  §  701.39(b)(1);  (2)  by  reciting  in 
a  loan  document  signed  by  the  member 
that  shares  aiul  dividends  are  subject  to 
the  Uen,  §  701.39(b)(2);  or  (3)  by  duly 
adopting  a  by-law  establishing  a 
statutory  Uen  to  satisfy  its  members' 
delinquent  indebtedness,  and  giving 
nodce  of  the  by-law  to  the  member  at 
the  time  the  loan  is  granted. 
§  701.39(b)(3).  See.  e.g..  Federal  Cndit 
Union  Bylaws,  Art.  ID.  §  5(d)  (12/87  ed.). 
See  Credit  Manual  for  Federal  Credit 
Unions  16-17  (May  1972  ed.). 


2.  Notice 

To  ensure  that  members  are  aware 
when  their  credit  union  impresses  a 
statutory  Uen  on  their  accounts, 
proposed  §  701.39(b)(1)  and  (2)  require 
the  credit  union  to  give  writtoi  notice 
to  the  member,  contemporaneousfy  with 
granting  die  loan,  that  the  credit  union 
is  either  noting  the  statutory  Uen  on  its 
records  of  the  membw's  account(s),  or  is 
impressing  the  Uen  on  those  accounts 
through  a  duly  adopted  by-law 
authorizing  the  credit  union  to  do  so. 
The  notice  requirement  appUes  whether 
the  member  is  the  boirower  or  is  the 
guarantor  of  another  member  who  is  the 
barrowOT.  Separate  notice  to  the  member 
is  not  required  when  a  statutory  Uen  is 
recited  in  a  loan  document  signed  by 
the  member.  §  701.39(b)(2),  because  the 
member  is  presumed  to  have  read  any 
document  he  or  she  signs,  and  thus  to 
have  become  aware  of  the  statutory  Uen. 

E.  Section  701.30(d>— How  is  a 
Statutory  Lien  Enfiwoedr 

1.  Enforcement 

Generally,  a  credit  union  may  enforce 
its  Uen  on  the  shares  and  dividends  of 
the  member  by  debiting  the  member's 
account  and  applying  me  funds  ta    . 
satisfy  the  outstanding  indebtedness. 
Section  1 757(1 1)  preempts  state  law. 
meaning  that  a  credit  union  is  not 
required  to  follow  state  laws  governing 
Uens.  nor  to  exercise  the  equitable  right 
of  set-off.  In  particular,  this  means  that 
a  credit  union  does  not  have  to  obtain 
a  court  judgment  on  the  member's 
indebtedness  before  enforcing  the  Uen. 
even  if  the  state  law  requires  a  creditor 
to  do  so  as  a  prerequisite  to 
enforcement. 

2.  Statutory  Lien  Versus  Share  Secured 
Loan 

A  statutory  Uen  differs  frtnn  a  loan 
secured  by  the  member's  pledge  of  his 
or  her  shares,  commonly  known  as  a 
"share  secured  loan."  In  the  case  of  a 
share  secured  loan,  the  member  is  not 
aUowed  to  withdraw  shares  to  a  level 
below  the  outstanding  balance  of  the 
indebtedness  at  any  time  during  the 
term  of  the  loan,  regardless  vidiether  the 
member  is  ciurent  on  the  loan.  See 
NCUA.  Credit  Manual  for  Federal  Credit 
Unions  28  (12/79  ed.).  See,  e.g.,  Fedeml 
Credit  Union  Bylaws  Art.  in,  §  5(c)  (12/ 
87  ed.).  In  contrast,  when  a  statutory 
Uen  has  been  impressed,  a  credit  unicm 
may  permit  routine  withdrawals  fitim 
the  member's  account  without  waiving 
the  statutory  Uen,  even  if  the 
withdrawals  would  reduce  the  account 
balance  to  a  level  below  that  of  the 
outstanding  balance  of  the 
ind^tedness.  Only  when  the  credit 
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union  enforces  the  lien,  foUowing  the 
member's  default,  can  it  then  bar  the 
member  bom  making  withdrawals. 
When  enforced,  the  statutory  Uen 
appUes  to  aU  funds  then  in  the 
account(s):  due  to  prior  withdrawals, 
those  funds  may  amoimt  to  less  than  the 
outstanding  balance  of  the 
indebtedness. 

F.  Withdrawal  of  Cuirent  InterpretiTe 
Ruling  and  Policy  Statement 

Concurrent  with  adoption  of  the 
proposed  rule  regarding  the  statutory 
Uen,  the  NCUA  Board  wiU  withdraw  the 
current  IRPS  82-5  regarding  the 
statutory  Uen,  47  FR  57483  (December 
27, 1982). 

G.  Regulatoiy  Procednres 

1.  Regulatory  Flexibility  Act 

The  Regulatory  FlexibiUty  Act 
requires  NCUA  to  prepare  an  analysis  to 
describe  any  significant  economic 
impact  any  proposed  regulation  may 
have  on  a  substantial  number  of  smaU 
entities  (primarily  those  under  $1 
milUon  in  assets).  The  proposed  rule  on 
the  statutory  Uen  would  reduce  existing 
regulatory  burdens.  Therefore,  the 
NCUA  Board  has  determined  and 
certifies  that  the  proposed  rule,  if 
adopted,  wiU  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  smaU  credit  unions. 
Accordingly,  a  Regulatory  FlexibiUty 
Analysis  is  not  required. 

2.  Paperwork  Reduction  Act 

The  proposed  rule  has  no  information 
coUection  requirements.  Therefore,  no 
Paperworii  Reduction  Act  analysis  is 
required. 

3.  Executive  Order  12612 

Executive  Order  12612  requires 
NCUA  to  consider  the  effect  of  its 
actions  on  state  interests.  The  proposed 
rule  does  not  apply  to  State-chartered 
credit  unions  and,  thus,  would  not 
effect  SUte  interests.  Therefore,  no 
analysis  is  required. 

List  of  Subjects  in  12  CFR  Part  Tin 

Credit,  Credit  unions,  bisurance. 
Liens,  Mortgages,  Reporting  and 
recordkeeping  requirements.  Surety 
bonds.  Statutory  Uens. 

By  the  National  Credit  Union 
Administration  Board  on  October  22, 1998. 
Beckjr  Bakar, 
Secnttuy  of  the  Board. 

For  the  reasons  set  forth  in  the 
preamble,  it  is  proposed  that  12  CFR 
chapter  VII  be  amended  as  foUows: 


PART  701— ORGANIZATION  AND 
OPERATION  OF  FEDERAL  CREDIT 
UNIONS 

1.  The  authority  citation  for  part  701 
continues  to  read  as  foUows: 

Audioritr- 12  U.S.C  1752(5),  1755, 1756, 
1757. 1759. 1761a,  1761b,  1766. 1767, 1782, 
1784, 1787,  and  1789.  Section  701.6  is  alto 
authorized  by  31  U.S.C  3717.  Section  701.31 
is  also  authorized  by  IS  U.S.C.  1601  et  seq., 
42  U.S.C.  1861  and  42  U.S.C  3601-3610. 
Section  701.35  is  also  authorized  by  42 
U.S.C  4311-4312. 

2.  Part  701  is  amended  to  add  §  701.39 
to  read  as  foUows: 

fTOIJQ    Statutory  Hen. 

(a)  What  is  a  statutory  lien?  (1) 
Definition.  A  statutory  Uen  is  the  power 
granted  by  section  107(11)  of  the 
Federal  Credit  Union  Act  (the  Act),  12 
U.S.C.  1757(11),  to  a  federal  credit 
union  to  impress  (i.e.,  to  establish)  a 
security  interest  in  a  member's  shares 
and  dividends  equal  to  the  amount  of 
that  member's  indebtedness  to  the  credit 
union,  as  that  amount  varies  from  time 
to  time. 

(2)  Superior  claim.  A  statutory  Uen 
gives  the  federal  credit  union  pricnity 
over  all  other  creditors  when  claims  are 
asserted  against  the  member's 
accoimt(s). 

(3)  Preemption.  A  statutory  Uen 
pursuant  to  section  107(11)  of  the  Act, 
12  U.S.C.  1757(11),  preempts  state  laws 
governing  the  right  of  a  creditor  to 
impress  and  enforce  a  Uen,  as  weU  as 
the  common  law  right  of  set-off. 

(4)  Membw's  indebtedness.  A 
statutory  Uen  may  be  appUed  to  a 
member's  accotmt(s)  only  to  satisfy  a 
member's  outatanding  indebtedness  to 
the  credit  union,  such  as  loan  principal 
and  interest  and  other  charges 
attributable  to  the  indebtedness.  For 
purposes  of  this  section,  a  member  is 
considered  to  be  indebted  to  the  credit 
union  if  he  or  she  is  the  maker,  co- 
maker or  guarantor  of  a  note  or 
equivalent  instrument  establishing 
indebtedness  to  the  credit  union. 

(5)  Exemptions.  To  the  extent 
provided  by  federal  law — (i)  A  statutory 
Uen  may  not  be  impressed  on  a 
member's  Individual  Retirement 
Accoimt; 

(u)  A  statutory  Uen  cannot  be 
enforced  to  offset  a  member's 
indebtedness  arising  from  a  consumer 
credit  transaction  under  a  credit  card 
plan; 

(iu)  A  statutory  Uen  cannot  be 
enforced  against  the  accoimt  of  a 
member  v^o  is  the  subject  of 
bankruptcy  proceeding  when  a  "stay" 
order  of  the  bankruptcy  court,  issued 
pursuant  to  11  U.S.C  362.  is  in  eCbct 


(b)  How  is  a  statutory  lien  impressed? 
A  credit  union  can  impress  a  statutory 
Uen  on  a  monber's  account(s) — 

(1)  Account  records.  By  noting  the 
existence  of  the  Uen  on  the  credit 
union's  records  of  the  member's 
account(s)  and  providing  written  notice 
thereof  to  the  member  at  the  time  the 
loan  is  granted;  or 

(2)  Loan  documents.  In  the  case  of  a 
loan,  by  reciting  in  a  loan  document 
signed  by  the  borrower  that  a  statutory 
Uen  is  impressed  on  his  or  her  shares; 
or 

(3)  By-Law.  Through  a  duly  adopted 
credit  union  by-law  or  board  poUcy 
establishing  a  statutory  Uen  on  member 
accounta,  provided  that  written  notice 
of  sudi  l^-law  or  board  poUcy  is  given 
to  the  boROwer  at  the  time  the  loan  is 
granted. 

(c)  How  is  a  statutory  Uen  enforced? 
(1)  Application  of  funds.  A  federal 
credit  union  may  enforce  its  statutiwy 
Uen  on  a  member's  account  by  ddiiting 
the  balance  of  hmds  in  the  account  and 
applying  it  to  offset  the  membn's 
outstanding  indebtedness,  including 
unpaid  loan  principal  and  interest,  and 
fees  and  charges  attributable  to  the 
indebtedness. 

(2)  Default  required.  A  federal  credit 
union  may  enforce  ito  statutory  Uen  cm 
a  member's  accounta  only  when  the 
member  is  in  defeult  on  his 
indebtedness  to  the  credit  imion. 

(3)  Judgment  not  required.  A  federal 
credit  union  need  not  obtain  a  court 
judgment  on  the  member's  debt  prior  to 
enforcing  ita  statutory  Uen  on  the 
member's  account. 

(FR  Doc.  98-28877  Filed  10-28-98: 8:45  am] 
icoocn»-si-u 


NATIONAL  CREDIT  UNION 
A0MMISTRAT10N 

12CFRP«t711 

MwMgMnMrt  Oflldallnlertocks 

AQENCY:  National  Credit  Union 

Administration. 

ACTION:  Notice  of  proposed  rulemaking. 


:  The  National  Credit  Union 

Administration  (NCUA)  proposes  to 
revise  ita  rule  regarding  management 
interlocks.  The  proposal  conforms  the 
interiocks  rule  to  recmt  statutory 
dianges,  and  was  drafted  through  a 
coordinated  effort  among  the  foUowing 
other  federal  financial  r^ulatory 
fancies;  the  ComptroUer  of  the 
Cunency  (OCC);  Board  of  Govemon  of 
the  Federal  Reserve  System  (Board); 
Federal  Dnxisit  bisurance  Corporation 
(F1MC):  and  Office  erf  Thrift  Supervision 


57946 Fedaral  Regtoter/Vol.  63.  No.  209 /Thursday,  October  29.  1998 /Proposed  Rules 


(OTS).  The  proposal  also  modernizes 
and  clarifies  the  rule,  and  reduces 
unnecessary  regulatory  burdens  where 
feasible,  consistent  with  statutory 
requirements. 

DATES:  Comments  must  be  received  on 
or  before  January  27,  1999. 

ADDRESSES:  Direct  comments  to  Becky 
Baker,  Secretary  of  the  Board.  Mail  or 
hand-deliver  comments  to:  National 
Credit  Union  Administration,  1775 
Duke  Street.  Alexandria,  Virginia 
22314-3428.  Fax  comments  to  (703) 
51S-6319.  E-mail  comments  to 
boardmail@ncua.gov.  Please  send 
comments  by  one  method  only. 
FOR  FURTHER  INFORMATION  CONTACT: 
Dianne  M.  Salva.  Staff  Attorney, 
Division  of  Operations,  Office  of 
General  Counsel,  at  the  above  address  or 
telephone:  (703)  518-6540. 
SUPPLEMENTARY  INFORMATION: 

I.  Backgrouad 

The  Depository  Institution 
Management  Interlocks  Act  (12  U.S.C 
3201-3208)  (the  Interiocks  Act) 
generally  prohibits  5nancial  institution 
management  officials  from  serving 
simultaneously  with  two  unaffiliated 
depository  institutions  or  their  holding 
companies  (depository  organizations). 
The  Interlocks  Act  exempts  interlocking 
arrangements  between  credit  unions 
and.  therefore,  in  the  case  of  credit 
unions,  only  restricts  interlocks  between 
credit  unions  and  other  institutions^ 
banks  and  thrifts  and  their  holding 
companies. 

The  scope  of  th9  prohibition  depends 
on  the  size  and  location  of  the  involved 
organizations.  For  instance,  the 
Interlocks  Act  prohibits  unaffiliated 
depository  organizations,  regardless  of 
size,  firom  establishing  an  interlock  if 
both  organizations  have  an  office  in  the 
same  community  (the  community 
prohibition).  Unaffiliated  depository 
organizations  may  not  form  an  interlock 
if  both  organizations  have  total  assets  of 
$20  million  or  more  and  are  located  in 
the  same  Relevant  MetropoUtan 
StaUstical  Area  (RMSA)  (the  RMSA 
prohibition).  The  Interlocks  Act  also 
prohibits  unaffiliated  depository 
organizations,  regardless  of  location, 
from  establishing  an  interlock  if  each 
organization  has  total  assets  exceeding 
specified  thresholds  (the  major  assets 
prohibition). 

Section  2210  of  the  Economic  Growth 
and  Regulatory  Paperwork  Reduction 
Act  of  1996  (EGRPR  Act)  amended 
§§  204,  206.  and  209  of  the  Interlocks 
Act  (12  U.S.C.  3203,  3205  and  3207).» 


Section  2210(a)  of  EGRPR  Act 
amended  the  Interlocks  Act  by  changing 
the  thresholds  for  the  major  assets 
prohibition  under  12  U.S.C.  3203.  Prior 
to  the  EGRPR  Act,  management  officials 
of  depository  organizations  with  total 
assets  exceeding  $1  billion  were 
prohibited  from  serving  as  management 
officials  of  unaffiliated  depository 
organizations  with  assets  exceeding 
$500  million,  regardless  of  the  location 
of  the  organizations  or  their  depository 
institution  affiliates.^  The  EGRPR  Act 
raised  the  thresholds  to  $2.5  billion  and 
$1.5  billion,  respectively.  The  revision 
also  authorized  NCUA  to  adjust  the 
thresholds  by  xegulation.  as  necessary  to 
allow  for  inflation  or  market  conditions. 

Section  2210(b)  of  the  EGRPR  Act 
permanently  extended  the  grandfather 
and  diversified  savings  and  loan 
holding  company  exemptions  in  12 
U.S.C.  3205.  Prior  to  the  EGRPR  Act. 
these  exemptions  were  subject  to  a  20- 
year  time  limit  beginning  November  10. 
1978.  The  EGRPR  Act  amended 
§  3205(a)  to  permit  persons  who  began 
dual  service  as  management  officials  of 
more  than  one  depository  organization 
before  November  10. 1978,  to  continue 
such  service  indefinitely.  Similarly, 
§  3205(b)  was  amended  to  permit  a 
person  who  serves  as  a  management 
official  of  a  depository  organization  and 
of  a  company  that  is  not  a  depository 
holding  company  to  continue  to  serve  as 
an  official  of  both  entities  indefinitely  if 
the  non-depository  organization 
becomes  a  diversified  savings  and  loan 
holding  company.  The  EGRPR  Act  also 
repealed  §  3205(c).  That  provision, 
which  mandated  agency  review  of 
grandfathered  interlocks  before  March 
1995,  became  outdated. 

The  EGRPR  Act  also  amended  12 
U.S.C.  3207  to  provide  that  NCUA  may 
adopt  "regulations  that  permit  service 
by  a  management  official  that  would 
otherwise  be  prohibited  by  (the 
commimity,  RMSA,  or  major  assets 
prohibitions],  if  such  service  would  not 
result  in  a  monopoly  or  substantial 
lessening  of  competition."  This  change 
repealed  the  specific  "regulatory 
standards"  and  "management 
consignment"  exemptions  added  by  the 
Riegle  Community  Development  and 
Regulatory  Improvement  Act  of  1994 
(CDRI  Act).'  and  restored  the  NCUA's 


>  Th*  DOC.  tlw  Board,  tha  FDiC,  and  the  OTS. 
(collactivaly.  tha  Agenciaa)  have  recently  propcMed 


rules  (imilar  to  NCUA  to  implanMnt  the  EGRPR 
Act  63  FR  43052  (August  11. 1«9«). 

*The  Aaencies.  and  NCUAA.  define  "total  asseu" 
of  diversified  savings  and  loan  holding  companies 
and  bank  holding  companies  exempt  from  §  4  of  the 
Bank  Holding  Company  Act  to  include  only  tha 
aaaeu  of  their  depository  institution  affiliates.  See 
12  CFR  26.2(r).  212.2(q).  348.2(q].  7n.2(r).  and 
S63f.2(r). 

>MCUA  sdopted  final  regulatioru  implatnenting 
the  management  interlocks  provision  of  CDRI  Act. 


broad  authority  to  create  regulatory 
exemptions  to  the  statutory  prohibitions 
on  interlocks. 

n.  Diacussion  of  PropoMd  Regulatioiu 

The  proposal  reflects  these  statutory 
changes.  This  proposal  also  renews  an 
earlier  proposal  for  a  small  market  share 
exemption  that  had  been  advanced  by 
the  FRB.  OCC  and  FDIC  before 
enactment  of  the  CDRI  Act.  NCUA 
invites  comments  on  all  aspects  of  this 
proposal. 

A.  Definitions 

Current  NCUA  regulations  define  key 
terms  implementing  the  Interlocks  Act. 
A  number  of  these  definitions  were 
added  or  revised  in  1996  to  implement 
the  CDRI  Act.  With  the  repeal  of  the 
specific  exemptive  standards  in  the 
Cn)RI  Act.  two  of  these  definitions  have 
become  imnecessary  and  would  be 
removed. 

Anticompetitive  Effect 

The  current  rule  defines 
"anticompetitive  effect"  as  a  "monopoly 
or  substantial  lessening  of  competition." 
Under  the  new  statutory  scheme,  the 
substance  of  this  definition  is  the  sole 
criterion  for  gauging  whether  to  grant  an 
exemption  under  NCUA's  general 
exemptive  authority.  Because  the 
proposed  regulations  would  employ  this 
phrase  in  only  one  provision,  a  separate 
definition  is  imnecessary. 

Critical 

The  current  regulations  use  the  term 
"critical"  in  connection  with  the 
Regulatory  Standards  exemption  created 
by  the  CDRI  Act.  Since  the  EGRPR  Act 
eliminates  the  Regulatory  Standards 
exemption,  a  regulatory  definition  of 
"critical"  is  unnecessary. 

B.  Major  Assets  Prohibition 

Prior  to  the  EGRPR  Act.  a 
management  official  of  a  depository 
organization  (or  its  affiliates)  having 
total  assets  exceeding  $1  billion  could 
not  serve  as  a  management  official  of 
any  depository  organization  with  total 
assets  exceeding  $500  million  (or  its 
affiliates)  regardless  of  location.  The 
EGRPR  Act  revised  the  asset  thresholds 
for  the  major  assets  prohibition  from  $1 
billion  and  $500  million  to  $2.5  billion 
and  $1.5  billion,  respectively.  The 
legislation  also  authorized  the  NCUA  to 
adjust  the  threshold  from  time  to  time 
to  reflect  inflation  or  market  changes. 


effective  October  1. 1996.  See  61  FR  50702 
(September  27. 1996).  The  Agencies  also  adopted 
final  regulations  implementing  the  management 
interlocks  provisions  of  the  CDR]  Act,  effective 
Octobar  1.  1996.  See  61  FR  40293  (August  2.  1996). 
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The  proposal  would  amend  the 
regulations  to  reflect  the  new  threshold 
amounts  and  add  a  mechanism 
providing  for  periodic  adjustments  of 
the  thresholds.  The  adjustment  would 
be  based  on  changes  in  the  Consumer 
Price  Index  for  Urban  Wage  Earners  and 
Clerical  Workers  (the  Consumer  Price 
Index).  In  years  when  changes  in  the 
Consumer  Price  Index  would  change  the 
thresholds  by  more  than  $100  million, 
NCUA  will  announce  the  change  by 
notice  published  in  the  Federal  Roister 
in  December.  NCUA  also  invites 
comment  on  the  types  of  market 
changes  that  may  warrant  subsequent 
adjustments  to  the  major  assets 
prohibition. 

C.  Regulatory  Standards  and 
Management  Consignment  Exemptions 

The  current  regulations  contain 
Regulatory  Standards  and  Management 
Consignment  exemptions,  which  were 
predicated  on  §  3207  of  the  CDRI  Act. 
The  EGRPR  Act  removed  the 
exemptions  from  the  Interlocks  Act  and 
substituted  a  general  authority  for 
NCUA  to  create  exemptions  by 
regulation.  Accordingly,  these 
regulatory  exemptions  would  be 
removed  by  the  proposed  rule. 

D.  General  Exemptive  Authority 

Section  2210(c)  of  the  EGRPR  Act 
authorizes  NCUA  to  adopt  regulations 
.    permitting  service  by  a  management 
official  that  would  otherwise  be 
prohibited  by  the  Interlocks  Act.  if  such 
service  would  not  result  in  "a  monopoly 
or  substantial  lessening  of  competition." 
To  implement  this  authority.  NCUA  is 
proposing  to  exempt  otherwise 
prohibited  management  interlocks 
where  the  dual  service  would  not  result 
in  a  monopoly  or  substantial  lessening 
of  competition  and  would  not  otherwise 
threaten  safety  and  soundness.  The 
process  for  obtaining  such  exemptions 
will  be  set  out  in  an  NCUA  directive  to 
credit  unions. 

Since  1979.  when  regulations 
implementing  the  Interlocks  Act  were 
first  promulgated.  NCUA  has  recognized 
that  interlo^  involving  certain  classes 
of  depository  organizations  present  a 
reduced  risk  to  competition,  and  that, 
by  enlarging  the  pool  of  management 
available  to  such  organizations, 
competition  could  be  enhanced.  Thus, 
in  the  initial  interlocks  rules  published 
in  1979,  NCUA  reserved  the  authority  to 
permit  interlocks  to  strengthen  newly- 
chartered  organizations,  troubled 
organizations,  organizations  in  low-  or 
moderate-income  areas  and 
organizations  controlled  or  managed  by 
minorities  or  women.  The  authority  to 
permit  interlocks  in  such  circumstances 


was  deemed  "necessary  for  the 
proinotion  of  competition  over  the  long 
term."  See  44  FR  42161. 42165  (July  19. 
1979).  Prior  to  the  CDRI  Act.  these 
exemptions  were  granted  to  meet  the 
need  for  qualified  management.  The 
Management  Consignment  exemption 
under  the  CDRI  Act  was  generally 
available  to  the  same  four  classes  of 
organizations,  but  on  a  more  limited 
basis. 

With  the  EGRPR  Act's  restoration  of 
the  broad  exemptive  authority  under  the 
Interiocks  Act.  NCUA  a^ain  has 
authority  to  grant  exemptions  that  will 
not  adversely  affect  competition.  NCUA 
believes  that  interlocks  involving  the 
four  classes  of  organizations  previously 
identified  may  provide  management 
expertise  needcMd  to  enhance  the  ability 
of  the  organizations  to  compete. 
Accordingly,  NCUA  proposes  to 
establish  a  rebuttable  presumption  that 
an  interlock  would  not  result  in  a 
monopoly  or  substantial  lessening  of 
competition,  if:  (1)  the  depository 
organization  is  located  in,  and  primarily 
serves,  low-  or  moderate-income  areas; 
(2)  the  depository  organization  is 
controlled  or  managed  by  membere  of  a 
minority  group  or  women;  (3)  the 
depository  institution  is  newly- 
chartered;  or  (4)  the  depository 
institution,  or  in  the  case  of  a  depository 
organization,  a  depository  institution 
under  its  control,  is  deemed  to  be  in 
"troubled  condition"  imder  regulations 
implementing  §  914  of  the  Financial 
bistitutions  Reform,  Recovery,  and 
Enforcement  Act  of  1989  (FIRREA)  (12 
U.S.C.  1831i). 

A  claim  that  factors  exist  giving  rise 
to  a  presumption  does  not  preclude 
NCUA  from  denying  a  request  for  an 
exemption  if  NCUA  finds,  based  on 
available  materials,  that  the 
presumption  is  rebutted.  That  is,  an 
exemption  request  may  be  denied  if 
NCUA  determines  that  the  interlock 
would  result  in  a  monopoly  or 
substantial  lessening  of  competition. 
The  presumptions  are  designed  to 
provide  greater  flexibility  to  classes  of 
organizations  that  may  have  greater 
need  for  seasoned  management,  but  the 
presumptions  are  rebuttable  because 
NCUA  recognizes  that  such  needs  can 
only  be  met  in  a  manner  that  is 
consistent  with  the  statute. 

The  definitions  of  "area  median 
income"  and  "low-  "and  moderate- 
income  areas"  added  to  the  regulations 
in  1996  to  implement  the  CDRI  Act 
amendments  are  being  retained  to 
provide  guidance  as  to  when  an 
organization  would  qualify  for  one  of 
the  presumptions.  Interlocks  that  are 
based  on  the  presence  of  a  rebuttable 
presumption  would  be  allowed  to 


continue  for  three  years,  unless 
otherwise  provided  in  the  approval 
order.  Nothing  in  the  proposed  rule 
would  prevent  an  organization  from 
applying  for  an  extension  of  an  interlock 
exemption  granted  under  a  presiunption 
if  the  factors  continued  to  apply.  The 
organizations  would  also  be  free  to 
utiUze  any  other  exemption  that  may  be 
available. 

NCUA  proposes  that  any  other 
interlock  approved  under  this  section  be 
allowed  to  continue  unless  it  becomes 
antictHnpetitive,  unsafie  or  imsound,  or 
is  subject  to  a  condition  requiring 
termination  at  a  specific  time. 

£.  Small  Market  Share  Exemption 

In  1994,  the  OCC.  FDIC.  and  FRB 
published  notices  of  proposed 
rulemaking  seeking  comment  on  a 
proposed  market  share  exemption.  The 
proposed  exemption  would  have  been 
available  for  interlocks  involving 
institutions  that,  on  a  combined  basis, 
would  control  less  than  20%  of  the 
deposits  in  a  community  or  relevant 
MSA.  These  agencies  published  small 
market  share  exemption  proposals 
pursuant  to  the  broad  exemptive 
authority  vested  in  the  agencies  prior  to 
the  CDRI  Act.  Because  the  CDRI  Act 
restricted  the  agencies'  broad 
rulemaking  authority,  the  OCC.  FDIC. 
and  FRB  withdrew  their  proposals.*  The 
broad  exemptive  authority  under  the 
EGRPR  Act  again  authorizes  the  small 
mariiet  share  exemption.  Accordingly. 
NCUA  joins  the  Agencies  in  renewing 
the  proposal  for  the  small  market  share 
exemption. 

The  hiteriocks  Act.  by  discouraging 
common  management  among  financial 
institutions,  seeks  to  prevent 
imaffiliated  institutions  from  having  an 
adverse  impact  on  competition  in  the 
products  and  services  they  offer.  Where 
depository  institutions  dominate  a  large 
portion  of  the  market,  these  risks  are 
significant.  When  a  particular  market  is 
served  by  many  institutions,  however, 
the  risks  diminish  that  depository 
institutions  with  interlocking 
relationships  can  adversely  affiect  the 
available  products  and  services 
available  in  their  markets. 

NCUA  believes  that  the  combination 
of  the  shares  and  deposits  of  two 
institutions  provides  a  meaningful 
assessmoit  of  the  capacity  of  the  two 
institutions  to  control  credit  and  related 


•  See  OOC  59  FR  29740  (June  9.  1994).  FDIC  59 
FR  18764  (April  20.  1994).  and  FRB.  59  FR  7909 
(February  17. 1994)  for  proposals  prior  to  CDRI  AcL 
Following  enactment  of  the  CDRI  Act  these 
piopoeals  were  withdrawn.  60  FR  67424  (Decamber 
29. 1995)  for  withdrawal  by  OOC  and  FRB;  and  60 
FR  7139  (February  7. 1995)  ior  withdrawal  by  the 
FDIC 
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services  in  their  market.  Accordingly, 
NCUA  proposes  to  exempt  interlodung 
service  involving  two  unaffiliated 
depository  organizations  that  together 
control  no  more  than  20%  of  the  shares 
and  deposits  in  any  RMSA  or 
community,  as  appropriate. 
Organizations  claiming  the  exemption 
would  be  required  to  determine  the 
market  share  in  each  RMSA  and 
community  in  which  both  depository 
organizations  (or  affiliates)  are  located. 
Determination  of  the  relevant  market 
in  which  to  apply  the  20%  market  share 
standards  would  be  made  in  accordance 
with  the  rules  for  determining  the 
relevant  market  under  other  provisions 
of  NCUA's  interlocks  regulations.  The 
rules  are  structured  to  apply  the 
community  prohibition  to  interlocks 
between  organizations  operating  within 
a  community  and  to  apply  the  RMSA 
prohibition  to  interlockis  between 
organizations  operating  within  a  RMSA. 
The  small  market  share  exemption 
would  not  be  available  for  interlocks 
subject  to  the  major  assets  prohibition. 

The  exemptions  would  continue  to 
apply  as  long  as  the  organizations  meet 
the  applicable  conditions.  Any  event 
that  causes  the  level  of  deposits 
controlled  to  exceed  20%  of  deposits  in 
any  RMSA  or  community,  such  as 
expansion  or  a  merger,  would  be 
considered  to  be  a  change  in 
circiunstances.  Accordingly,  the 
depository  organizations  would  have  15 
months,  under  NCUA's  regulation,  to 
address  the  prohibited  interlock  by 
termination  or  otherwise.  The  Agency 
with  jurisdiction  over  the  organization 
may  establish  a  shorter  period. 
Conforming  changes  relating  to 
termination  have  been  made  to  NCUA's 
change  of  circumstances  provisions. 

NCUA  believes  that  the  small  market 
share  exemption  may  be  considered  pro- 
competitive.  The  exemption  is  intended 
to  enlarge  the  pool  of  management 
talent  upon  which  depository 
institutions  may  draw,  resulting  in  more 
competitive,  better-managed  institutions 
without  causing  significant 
anticompetitive  effects. 

No  prior  NCUA  approval  would  be 
required  in  order  to  claim  the  proposed 
small  market  share  exemption. 
Management  is  responsible  for 
compliance  with  the  terms  of  the 
exemption  and  for  maintaining 
sufficient  supporting  documentation.  To 
determine  their  eligibility  for  the 
exemptions,  depository  organizations 
would  need  to  obtain  appropriate  share 
and  deposit  data  from  NCUA  and 
appropriate  deposit  data  from  the  FDIC. 
lliis  information  is  available  upon 
request  to  the  agencies  or  on  the  Internet 


at  http7/www.ncua.gov  or  http:// 
www.fdic.gov. 

In  order  to  understand  the  following 
discussion,  it  is  important  to  understand 
that  credit  unions  offer  both  share 
accounts  and  defKrait  accounts.  Federal 
credit  unions  may  only  establish  and 
maintain  share  accounts  for  members, 
except  for  public  unit  accounts  and 
certain  nonmember  deposits  at  low- 
income  designated  credit  unions.  Some 
state-chartered  credit  unions  may 
establish  and  maintain  both  share 
accounts  and  deposit  accounts. 
Differences  between  share  and  deposit 
accounts  are  discussed  in  NCUA's  Truth 
in  Savings  rules.  12  CFR  part  707.  app. 
C,  comments  707.2(i)l-5  and  707.2(p)l- 
3.  These  differences  are  important  in 
obtaining  pertinent  information  to 
document  the  small  market  share 
exemption. 

As  NCUA  does  not  report  total  credit 
union  shares  or  deposits  held  in 
federally  insured  credit  unions  by 
RMSA  or  community,  affected 
depository  institutions  must  create  their 
own  custom  reports  from  information 
on  the  NCUA  Website.  Credit  union 
share  and  deposit  information  is 
available  imder  the  heading  "Credit 
Union  Data"  on  NCUA's  first  Website 
page.  Entry  into  the  "Credit  Union 
Data"  icon  will  lead  the  user  into  the 
"Custom  Reports"  icon.  Entry  into  the 
"Custom  Reports"  icon  will  allow  the 
user  to  collect  total  share  information  by 
city  or  state  by  adding  the  "total  shares- 
total"  and  "total  shares  and  deposits- 
total"  of  all  credit  unions  listed  at  that 
locale.  "Total  shares-total"  will  captiue 
the  share  accoiuits  of  federal  credit 
unions  and  federally  insured,  state- 
chartered  credit  unions  only  accepting 
share  accounts.  "Total  shares  and 
deposits-total"  will  capture  the  share 
and  deposit  accounts  of  federally 
insured,  state-chartered  credit  unions 
accepting  both  share  accounts  and 
depK>sit  accounts.  Since  NCUA  does  not 
provide  share  and  deposit  totals  by 
community,  RMSA,  or  branch,  each 
credit  union  will  need  to  provide  a 
reasonable,  good  faith  estimate  as  to 
total  credit  union  shares  and  deposits  in 
a  community,  RMSA,  or  branch.  The 
credit  union  totals  will  need  to  be  added 
to  information  about  bank  and  thrift 
deposits  obtained  from  the  FDIC,  and 
the  percentages  calculated  and 
maintained  in  the  credit  union's  records 
to  act  as  proof  documenting  the  use  of 
the  small  market  share  exemption. 

The  most  recently  available  share  and 
deposit  data  will  be  used  to  determine 
whether  organizations  are  entitled  to  the 
exemptions.  All  credit  luiions  file  call 
report  information  semi-annually. 
Credit  unions  over  $50  million  in  assets 


report  and  file  call  report  information 
quarterly.  FDIC  publishes  its  deposit 
total  infonnation  annually.  A  credit 
imion  seeking  the  exception  is  entitled 
to  rely  upon  the  share  and  deposit  data 
that  has  been  compiled  for  the  previous 
year,  until  more  recent  data  has  been 
distributed. 

NCUA  requests  conunents  on  all 
aspects  of  the  proposed  small  market 
share  exemption.  In  particular.  NCUA 
requests  comments  regarding  the 
following  issues: 

1.  Whether  20  %  of  the  deposits  in  a 
community  or  RMSA  is  an  appropriate 
Umit  for  the  application  of  the 
exemptions. 

2.  Whether  deposit  data  collected  by 
the  FDIC  in  connection  with  the  Report 
of  Condition  and  Income  and  NCUA  in 
connection  with  the  Financial  and 
Statistical  Report.  NCUA  5300.  for 
federal  credit  unions,  and  the  Call 
Report.  NCUA  5300S.  for  federally 
insured,  state  chartered  credit  unions 
should  be  used  to  determine  eligibility 
for  the  exemptions,  and  whether 
alternative  sources  of  information 
concerning  deposit  share  should  be 
acceptable  for  determining  availability 
of  the  exemptions. 

3.  Whether  calculation  of  a  depository 
organization's  eligibility  for  exemption 
from  the  community  prohibition  will 
create  undue  burdens,  and.  if  so.  how 
the  burdens  could  be  reduced  (for 
example,  by  basing  the  exemption  on 
the  total  asset  size  of  the  institutions 
involved). 

4.  Whether  there  is  a  significant  risk 
that  depository  organizations  would 
create  "hub  and  spoke"  interlocks  to 
evade  the  Interlocks  Act,  whereby 
several  directors  of  one  depository 
oiganization  serve  as  directors  of 
different  unaffiliated  depository 
oiganizations. 

Paperwork  Reduction  Act 

NCUA  invites  comment  on: 

(1)  Whether  the  proposed  collection 
of  information  contained  in  this  notice 
of  proposed  rulemaking  is  necessary  for 
the  proper  performance  of  NCUA's 
functions,  including  whether  the 
information  has  practical  utility; 

(2)  The  accuracy  of  NCUA's  estimate 
of  the  burden  of  the  proposed 
information  collection; 

(3)  Ways  to  enhance  the  quality, 
utility,  and  clarity  of  the  infonnation  to 
be  collected; 

(4)  Ways  to  minimize  the  burden  of 
the  information  collection  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology; 
and 
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(5)  Estimates  of  capital  or  start-up 
costs  and  costs  of  operation,  minutes, 
and  purchase  of  services  to  provide 
information. 

The  collection  of  information 
requirements  contained  in  this  notice  of 
proposed  rulemaking  have  been 
submitted  to  the  Office  of  Management 
and  Budget  for  review  in  accordance 
with  the  Paperwork  Reduction  Act  of 
1995  (44  U.S.C.  3507(d)).  Organizations 
and  individuals  desiring  to  submit 
conunents  on  the  information  collection 
requirements  should  direct  them  to  the 
Office  of  Infonnation  and  Regulatory 
Affairs.  OMB.  Room  10235,  New 
Executive  Office  Building,  Washington, 
DC  20503;  Attention:  Alex  Hunt.  Desk 
Officer  for  NCUA.  Conunents  must  also 
be  sent  to  NCUA.  1775  Duke  Stieet. 
Alexandria,  VA  22314-3428;  Attention: 
James  L.  Baylen.  Paperwork  Reduction 
Act  Coordinator.  Telephone  No.  (703) 
518-6410;  Fax  No.  (703)  518-6433;  E- 
MaU  Address:  OAMAILeNCUA.GOV. 
All  comments  submitted  in  response  to 
these  proposed  regulations  will  be 
available  for  public  inspection,  during 
and  after  the  comment  period,  at 
NCUA's  Central  Office.  6th  Floor.  Uw 
Library.  1775  Duke  Street.  Alexandria. 
VA  between  the  hours  of  9  a.m.  and  1 
p.m..  Monday  through  Friday  of  each 
week  except  federal  holidays,  and  by 
appointment  through  the  Law  Librarian 
at (703)  518-6540. 

The  collection  of  information 
requirements  in  this  proposed  rule  are 
found  in  12  CFR  711.4(h)(l)(i). 
711.5(a)(1).  711.5(a)(2),  711.5(b), 
711.6(a),  and  711.6(c).  This  information 
is  required  to  evidence  compliance  with 
the  requirements  of  the  Interlocks  Act 
by  federal  credit  unions  and  federally 
insured,  state-chartered  credit  unions. 
The  likely  respondents  are  federal  credit 
unions  and  federally  insiued.  state- 
chartered  credit  unions. 

In  the  past  several  years.  NCUA  has 
received  approximately  one 
management  interlock  application  each 
year.  The  following  estimates  are 
provided: 

Estimated  average  annual  burden 
hours  per  respondent:  3  houn. 
Estimated  number  of  respondents:  1. 
Start-up  costs  to  respondents:  None. 
NCUA  may  not  conduct  or  sponsor, 
and  an  organization  is  not  required  to 
respond  to.  these  infonnation 
collections  unless  they  display  currenUy 
valid  OMB  control  numbers. 

No  issues  of  confidentiality  under  the 
provisions  of  the  Freedom  of 
Informatirai  Act  normally  arise  for  the 
applications. 


Regulatmy  Flexibility  Ad 


Pursuant  to  section  605(b)  of  the 
R^ulatory  Flexibility  Act  (RFA)  (5 
U.S.C.  605(b)).  NCUA  hereby  certifies 
that  this  proposed  nile  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
NCUA  expects  that  this  proposal  will 
not:  (1)  have  significant  secondary  or 
incidental  effects  on  a  substantial 
number  of  small  entities;  or  (2)  create 
any  additional  burden  on  small  entities. 
These  conclusions  are  based  on  the  fact 
that  the  proposed  regulations  relax  the 
criteria  for  obtaining  an  exemption  from 
the  interlocks  prohibitions,  and 
specifically  address  the  needs  of  small 
entities  by  creating  the  small  market 
share  exemption.  Accordingly,  a 
regulatory  flexibility  analysis  is  not 
required. 

Executive  Order  12866 

The  NCUA  Board  has  determined  that 
this  proposal  is  not  a  significant 
regulatory  action  imder  Executive  Order 
12866. 

Executive  Order  12612 

Executive  Order  12612  requires 
NCUA  to  consider  the  effect  of  its 
actions  on  state  interests.  The  proposed 
rule  would,  as  does  the  current  nde. 
apply  to  all  federally  instued  credit 
unions,  including  federally  insured 
state-chartered  credit  ujiions.  Hovrever. 
since  the  proposed  rule  reduces 
regulatory  burdens,  NCUA  has 
determined  that  the  proposed  rule  does 
not  constitute  a  "significant  regulatory 
action"  for  purposes  of  the  Executive 
Order.  NCUA  welcomes  ccunment  on 
means  and  methods  to  coordinate  with 
the  state  credit  union  supervisors 
regarding  achievement  of  shared  goals 
involving  viability,  flexibility,  parity, 
conformity,  and  safiety  and  soundness 
regarding  management  interlodu. 

List  ofSolqects  in  12  CFR  Part  711 

Antitrust.  Credit  unions.  Holding 
companies.  Management  official 
interlocks. 

By  the  National  Credit  Union 
Administration  Board  on  October  22. 1996. 

Becky  Bakw, 

Secretary  of  the  Board. 

For  the  reasons  set  out  in  the 
preamble,  the  NCUA  proposes  to  amend 
part  711  of  chapter  Vn  of  tide  12  of  the 
Code  of  Federal  Regulations  to  read  as 
follows: 

PART  71  l-MANAQEiMCNT  OFFICIAL 
IHtERLOCKS 

1.  The  authority  citation  tor  part  711 
continues  to  read  as  follows: 


Aalterilr  12  U.S.C  3201-3208. 

fTIIJt    [Amsndedl 

1.  Section  711.2  is  amended  by 
removing  paragraphs  (b)  and  (f)  and 
redesignating  paragraphs  (c)  through  (s) 
as  paragraphs  (b)  through  (q). 
respectively. 

2.  Section  711.3  is  amended  by 
revising  paragraph  (c)  to  read  as  follows: 

{71U    ProHiiMons. 

•         •        •         •        • 

(c)  Major  assets.  A  management 
official  of  a  depository  organization 
with  total  assets  exceeding  $2.5  billion 
(or  any  affiliate  thereof)  may  not  serve 
at  the  same  time  as  a  management 
official  of  an  unaffiUated  depository 
oiganization  with  total  assets  exceeding 
$1.5  billion  (or  any  affiliate  thereof), 
regardless  of  the  location  of  the  two 
depository  organizations.  The  NCUA 
will  adjust  these  thresholds,  as 
necessary,  based  on  year-to-year  change 
in  the  average  of  the  Consumer  Price 
Index  for  the  Urlwn  Wage  Earners  and 
Clerical  Workers,  not  seasonally 
adjusted,  with  rounding  to  the  nearest 
$100  million.  The  NCUA  will  announce 
the  revised  thresholds  by  publishing  a 
notice  in  the  Federal  Register. 

3.  Section  711.5  is  revised  to  read  as 
follows: 


(a)  Exemption.  A  management 
interlock  that  is  prohibited  by  §  711.3(a) 
or  §  711.3(b)  is  permissible,  provided: 

(1)  The  interlock  is  not  prwiibited  by 
§  711.3(c):  and 

(2)  The  depository  organizations  (and 
their  depository  institution  affiliates) 
hold,  in  the  aggregate,  no  more  than 
20%  of  the  deposits,  in  each  RMSA  or 
commtmity  in  which  the  depository 
organizatioos  (or  their  depository 
institution  affiliates)  are  located.  The 
■mount  of  shares  or  deposits  will  be 
detennined  by  reference  to  the  most 
recent  annual  Siunmary  of  Deposits 
published  by  the  FDIC  or  in  infonnation 
provided  by  NCUA  for  the  RMSA  or 
community.  This  infcHmatian  is 
available  on  the  Internet  at  http'7/ 
www.ncua.gov  or  http://vfww.fdic.gov. 

(b)  Confinnation  and  records.  Each 
depository  organization  must  maintain 
records  suffidmit  to  support  its 
determination  of  eligibility  for  the 
exemption  under  paragraph  (a)  of  this 
section,  and  must  reconfirm  that 
determination  on  an  annual  liasis. 

4.  Section  711.6  is  revised  to  read  as 
follows: 


fTIIJ 

(a)  Exemption.  NCUA  may.  by  agency 
(wder  issued  following  receipt  of  an 
application,  exempt  an  interlock  from 
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the  prohibitions  in  §  711.3.  if  NCUA 
finds  that  the  interlock  would  not  result 
in  a  monopoly  or  substantial  lessening 
of  competition,  and  would  not  present 
other  safety  and  soundness  concerns. 

(b)  Presumptions.  In  reviewing 
applications  for  an  exemption  under 
this  section.  NCUA  will  apply  a 
rebuttable  presumption  that  an  interlock 
will  not  result  in  a  monopoly  or 
substantial  lessening  of  competition  if 
the  depository  organization  seeking  to 
add  a  management  official: 

(1)  Primarily  serves,  low-and 
moderate-income  areas: 

(2)  Is  controlled  or  managed  by 
persons  who  are  members  of  a  minority 
group  or  women; 

(3)  Is  a  depository  institution  that  has 
been  chartered  for  less  than  two  years: 
or 

(4)  Is  deemed  to  be  in  "troubled 
condition"  as  defined  in  §  701.14(b)(3) 
of  this  chapter. 

(c)  Duration.  Unless  a  shorter 
expiration  period  is  provided  in  the 
NCUA  approval,  an  exemption 
permitted  by  paragraph  (a)  of  this 
section  may  continue  so  long  as  it 
would  not  result  in  a  monopoly  or 
substantial  lessening  of  competition,  or 
be  unsafe  or  imsound.  If  the  NCUA 
grants  an  interlock  exemption  in 
reliance  upon  a  presumption  under 
paragraph  (b)  of  this  section,  the 
interlock  may  continue  for  three  years, 
unless  otherwise  provided  in  the 
approval. 

5.  Section  711.7  is  amended  by 
revising  paragraph  (a)  to  road  as  follows: 

1711.7   Change  In  eireumstancee. 

(a)  Termination.  A  management 
official  shall  terminate  his  or  her  service 
if  a  change  in  circumstances  causes  the 
service  to  become  prohibited.  A  change 
in  circumstances  may  include,  but  is  not 
limited  to,  an  increase  in  asset  size  of  an 
organization,  a  change  in  the 
delineation  of  the  RMS  A  or  commimity, 
the  establishment  of  an  office,  an 
increase  in  the  aggregate  deposits  of  the 
depository  organization,  or  an 
acquisition,  merger,  consolidation,  or 
reorganization  of  the  ownership 
structure  of  a  depository  organization 
that  causes  a  previously  permissible 
interlock  to  become  prohibited. 
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NATIONAL  CREDIT  UNION 
ADMINISTRATION 

12  CFR  Part  714 


ing 

agency:  National  Credit  Union 
Administration  (NCUA). 

ACnON:  Notice  of  proposed  rulemaking 
and  request  for  comment. 


SUMMARY:  The  NCUA  Board  is 

[>roposing  to  update  and  redesignate  its 
ong-standing  policy  statement  on 
leasing,  Interpretive  Ruling  and  Policy 
Statement  (IRPS)  83-3.  as  an  NCUA 
regulation.  IRPS  83-3  authorizes  federal 
credit  unions  to  engage  in  either  direct 
or  indirect  leasing  and  either  open-end 
or  closed-end  leasing  of  personal 
property  to  their  members  if  such  lease 
financing  arrangements  are  the 
functional  equivalent  of  secured  loans. 
In  addition,  the  proposed  regulation 
formalizes  NCUA's  position,  stated  in 
legal  opinion  letters,  that  a  federal  credit 
union  does  not  have  to  own  the  lease 
property  in  indirect  leasing  if  certain 
requirements  are  satisfied. 

DATES:  Comments  must  be  received  on 
or  before  January  27, 1999. 
ADDRESSES:  Direct  comments  to  Becky 
Baker.  Secretary  of  the  Board.  Mail  or 
hand-deliver  comments  to:  National 
Credit  Union  Administration.  1775 
Duke  Street,  Alexandria,  Virginia 
22314-3428.  Fax  comments  to  (703) 
518-6319.  E-mail  comments  to 
boardmaildncua.gov.  Please  send 
comments  by  one  method  only. 
FOR  FURTHER  INFORMATION  CONTACT: 
Nicole  Sippial  Williams,  Staff  Attorney, 
Division  of  Operations,  Office  of  the 
General  Counsel,  at  the  above  address  or 
by  telephone:  (703)  518-6540. 

SUPPLEMENTARY  INFORMATION: 

A.  Background 

As  part  of  its  regulatory  review 
program,  NCUA  reviewed  its 
Interpretive  Rulings  and  Policy 
Statements  (IRPS)  to  determine  their 
current  effectiveness.  As  a  result  of  this 
review,  the  NCUA  Board  determined 
that  a  number  of  the  IRPS  should  be 
withdrawn  because  they  were  outdated 
or  unnecessary,  and  that  certain  IRPS 
should  be  redesignated  as  NCUA 
regulations  to  clarify  and  more 
effectively  communicate  NCUA's 
position  on  issues  affecting  federal 
credit  unions  (FCUs).  62  FR  11773 
(March  13, 1997).  Thereafter,  twenty- 
eight  (28)  IRPS  were  withdrawn.  62  FR 
50245  (September  25, 1997).  This  was 
NCUA's  first  step  in  its  ongoing  project 
to  update  and  streamline  its  IRPS. 


At  this  time,  NCUA  is  in  the  second 
phase  of  the  IRPS  project,  that  is,  the 
redesignation  of  certain  IRPS  as  NCUA 
regulations.  Among  those  IRPS  that  the 
NCUA  Board  determined  would  be 
better  suited  as  a  regulation  is  IRPS  83- 
3,  Federal  Credit  Union  Leasing  of 
Personal  Property  to  Members.  62  FR 
11773  (March  13.  1997).  The  NCUA 
Board's  goal  in  redesignating  this  IRPS 
is  to  increase  regulatory  effectiveness  by 
establishing  a  rule  that  sets  forth 
NCUA's  current  position  on  leasing  and 
by  making  it  easier  for  an  FCU  to  locate 
the  rule  and  its  requirements. 

In  1983.  the  NCUA  Board  issued  ERPS 
83-3  (48  FR  52568.  Nov.  21. 1983) 
stating  that  FCUs  can  lease  personal 
property  to  their  members  if  the  leasing 
of  the  personal  property  is  the 
functional  equivalent  of  secured 
lending.  The  NCUA  Board  did  not  want 
FCUs  to  assume  burdens  or  subject 
themselves  to  risks  greater  than  those 
ordinarily  incident  to  secured  lending. 
The  NCUA  Board  determined  that  for 
leasing  to  be  the  functional  equivalent 
of  lending,  a  lease  had  to  be  a  net,  full 
payout  lease  with  a  residual  value  not 
exceeding  25%  unless  guaranteed.  In 
addition,  an  FCU  had  to  retain  salvage 
powera  over  the  leased  property  and 
maintain  a  contingent  liability 
insurance  policy  with  an  endorsement 
for  leasing. 

The  NCUA  Board  further  stated  that 
FCUs  could  engage  in  either  direct  or 
indirect  leasing  and  either  open-end  or 
closed-end  leasing.  That  is.  an  FCU 
could  either  purchase  property  from  a 
vendor  for  the  purpose  of  leasing  such 

{>roperty  to  a  member  or  purchase  the 
ease  and  the  leased  property  after  the 
lease  has  been  executed  oetween  the 
vendor  and  the  member.  Further,  an 
FCU  could  either  require  a  member  to 
assume  the  risk  and  responsibility  for 
any  difference  in  the  relied  upon 
residual  value  and  the  actual  value  of 
the  property  at  lease  end  or  assume  such 
risk  itself. 

After  IRPS  83-3  was  issued,  NCUA 
received  a  number  of  inquires  regarding 
whether  an  FCU  must  own  the  leased 
property.  NCUA  responded  through 
legal  opinion  letters  that,  in  states 
requiring  an  entity  engaged  in  leasing  to 
be  a  licensed  dealer,  which  involved 
posting  a  bond  and  complying  with 
other  state  regulatory  requirements,  an 
FCU  did  not  have  to  own  the  leased 
property.  However,  the  FCU  had  to  be 
named  as  the  sole  lienholder  on  the 
lease  property  and  granted  an 
unconditional,  irrevocable  power  of 
attorney. 

Thereafter,  the  leasing  industry 
argued  that  irrespective  of  state 
limitations,  an  FCU  should  be  able  to 
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take  a  lien  on  the  leased  property 
instead  of  having  to  own  the  property. 
The  industry  stated  that  an  FCU  would 
be  insulated  from  tort  liability  by  not 
being  the  owner  of  the  leased  property 
and  an  FCU's  member  would  have 
lower  lease  payments  if  the  vendor  was 
able  to  take  advantage  of  certain  tax 
benefits  available  only  if  the  vendor 
retained  ownership  of  the  property. 
NCUA  concluded  in  legal  opinion 
letters,  that  although  the  direct  and 
indirect  lease  financing  arrangements 
described  in  the  supplementary  section 
of  IRPS  83-3  would  result  in  an  FCU 
owning  the  leased  property,  the  IRPS 
itself  did  not  require  such  ownership. 
Thus,  NCUA  took  the  position  that  the 
purchase  or  assignment  of  a  lease  and 
the  receipt  of  a  lien  on  the  leased 
property  was  a  form  of  permissible 
indirect  lease  financing  if  an  FCU  was 
named  as  the  sole  lienholder  on  the 
lease  property,  was  assigned  all  of  the 
vendor's  rights  under  the  lease,  and 
obtained  an  unconditional,  irrevocable 
power  of  attorney. 

The  recent  bankruptcy  of  a  leasing 
company  has  brought  to  NCUA's 
attention  the  potential  problems 
regarding  the  ownership  of  the  leased 
property  and  the  lease  in  indirect  lease 
financing.  In  the  bankruptcy  case,  the 
trustee  has  argued  that  the  leasing 
company,  not  the  FCU,  owned  the 
leases  and  the  leased  property.  NCUA 
still  is  of  the  position  that  an  FCU  does 
not  have  to  ovm  the  leased  property 
since  leasing  is  to  be  the  functional 
equivalent  of  secured  lending,  and  in 
secured  lending,  the  member  owns  the 
property  which  is  the  seciuity  for  the 
loan,  not  the  FCU. 

However,  NCUA  is  concerned  that  an 
assignment  of  the  rights  under  a  lease  is 
not  the  same  as  a  full  assignment  of  the 
lease,  that  is,  ownership  of  the  lease. 
Unless  an  FCU  becomes  owner  of  a 
lease,  there  is  a  legal  question  as  to  how 
the  lease  will  be  treated  in  the  event  of 
the  bankruptcy  of  a  vendor.  Failiwe  to 
receive  a  full  assignment  could  result  in 
a  substantial  loss  to  an  FCU  in  the  event 
of  the  bankruptcy  of  a  vendor. 

B.  The  Proposed  Regulation 

In  drafting  the  proposed  regulation. 
NCUA  has  diosen  to  use  a  plain 
English,  question  and  answer  format. 
Plain  English  is  being  promoted  within 
the  federal  government  as  a  means  to 
increase  regulatory  comprehension  and 
improve  compliance  among  users  of 
regulations  by  decreasing  confusion  and 
misunderstanding  created  by  unclear 
standard  regulatory  language. 

The  proposed  regulation  adopts  the 
leasing  policy  and  requirements  set 
forth  in  IRPS  83-3  although  the 


language  and  the  format  of  the  proposed 
regulation  are  different.  In  addition,  the 
proposed  rule  specifically  provides  that 
an  FCU  does  not  have  to  own  the  leased 
property  if  an  FCU  obtains  a  full 
assignment  of  a  lease,  in  other  words 
becomes  the  owner  of  the  lease,  is 
named  as  sole  lienholder  on  the 
property,  and  obtains  an  unconditicmal. 
irrevocable  power  of  attorney. 

C.  Request  for  Comments 

At  this  time,  the  NCUA  Board  invites 
the  pubUc  to  review  the  proposed 
regulation  and  requests  comment  on  the 
use  of  the  plain  English  format  and  the 
issues  presented  below.  The  questions 
below  are  intended  to  elicit  comments 
on  issues  of  concern;  however,  the  list 
is  not  intended  to  be  exclusive.  The 
NCUA  Board  welcomes  any  and  all 
relevant  comments  on  leasing.  Please 
remember  that  a  comment  that  includes 
the  reasoning  or  basis  for  a  proposition 
likely  will  be  more  persuasive  than  a 
comment  without  supporting 
information. 

Questions 

1.  Should  an  FCU  be  required  to  own 
the  leased  property? 

2.  If  NCUA  does  not  require  an  FCU 
to  own  the  leased  property,  but  permits 
it  to  be  a  first  lienholder.  should  an  FCU 
be  required  to  obtain  a  power  of 
attorney  bom  the  leasing  company? 

3.  Should  an  FCU  be  required  to 
receive  a  full  assignment  of  the  lease  in 
an  indirect  lease  financing  arrangement? 

4.  Should  NCUA  raise  the  25% 
residual  value  limit? 

5.  Should  NCUA  establish  a  minimum 
rating  for  insurance  companies  used  in 
leasing  arrangements?  If  so,  what  rating 
should  be  used? 

Regulatory  Procedures 

Regulatory  Flexibility  Act 

The  NCUA  Board  certifies  that  the 
proposed  regulation  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  credit  unions.  Most 
small  credit  unions  do  not  offer  lease 
financing  arrangements  to  its  members. 
Accordingly,  a  regulatory  flexibility 
analysis  is  not  required. 

Paperwork  Reduction  Act 

The  NCUA  Board  has  determined  that 
the  requirement  in  §  714.5  that  an  FCU 
must  obtain  or  have  on  file  statistics 
doaunenting  that  a  guarantor  has  the 
resources  to  meet  a  residual  value 
guarantee  constitutes  a  collection  of 
information  under  the  Paperworlc 
Reduction  Act.  NCUA  is  submitting  a 
copy  of  this  proposed  regulation  to  the 
Office  of  Management  and  Budget 
(OMB)  for  its  review. 


The  proposed  regulation  requires  an 
FCU  to  obtain  a  guarantee  if  it  uses  a 
residual  value  estimate  that  is  greater    ' 
than  25%  of  the  value  of  the  leased 
property.  Residual  value  is  the  projected 
futiue  value  of  leased  property  at  lease 
end.  A  significant  disparity  in  a  residual 
value  estimate  and  the  actual  value  of  a 
leased  property  at  lease  end  can  result 
in  a  loss  to  an  FCU.  The  greater  the 
residual  value  estimate  used,  the  greater 
the  potential  for  loss  is  for  an  FCU.  Fat 
this  reason,  it  is  important  that  a 
residual  value  estimate  greater  than 
25%  is  guaranteed  and  that  the 
guarantor  is  financially  able  to  meet  the 
guarantee.  The  NCUA  Board  believes 
that  the  best  way  for  an  FCU  to  evaluate 
the  creditworthiness  and  ability  of  a 
guarantor  to  meet  the  guarantee  is  to 
obtain  and  maintain  documentation 
evidencing  such  financial  ability. 

The  NCUA  Board  estimates  that  it 
will  take  an  average  of  one  to  two  hours 
to  acquire,  maintain,  and  evaluate  such 
documentation.  The  NCUA  Board 
estimates  that  approximately  750  FCUs 
are  engaged  in  leasing,  so  that  the  total 
annual  collection  burden  is  estimated  to 
be  no  more  than  1500  hours. 

The  Paperwork  Reduction  Act  of  1995 
and  OMB  regulations  require  that  the 
public  be  provided  an  opportimity  to 
comment  on  infcmnation  collection 
requirements,  including  an  agency's 
estimate  of  the  burden  of  the  collection 
of  information-  The  NCUA  Board  invites 
comment  on:  (1)  whether  the  collection 
of  information  is  necessary;  (2)  the 
accuracy  of  NCUA's  estimate  of  the 
burden  of  collecting  the  information;  (3) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (4)  ways  to  minimize  the 
burden  of  collection  of  information. 
Comments  should  be  sent  to:  OMB 
Reports  Management  Branch,  New      — 
Executive  Office  Building,  Room  10202. 
Washington,  D.C  20503;  Attention: 
Alex  T.  Hunt,  Desk  Officer  for  NCUA. 
Please  send  NCUA  a  copy  of  any 
comments  you  submit  to  OMB. 

Executive  Order  12612 

Executive  Order  12612  requires 
NCUA  to  consider  the  effect  of  its 
actions  on  state  intwests.  The  Proposed 
regulation  only  applies  to  fiederal  credit 
unions.  The  NCUA  Board  has 
determined  that  the  proposed  r^ulation 
does  not  constitute  a  significant 
regulatory  action  for  the  purposes  of  the 
Executive  Order. 

List  of  Subjects  in  12  CFR  Part  714 

Credit  unions.  Leasing. 
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By  the  National  Credit  Union 
Administration  Board  on  October  22, 1998. 
Backy  Bakor, 
Secretary  to  the  Board. 

Accordingly.  NCUA  proposes  to  add 
Part  714  to  read  as  follows: 

PART  714 — LEASING 

714.1  What  does  this  part  cover? 

714.2  What  are  the  permissible  lease 
financing  arrangements? 

714.3  Must  you  own  the  leased  property 
arrangement? 

714.4  What  are  the  lease  requirements? 

714.5  What  is  required  if  a  residual  value 
greater  than  25%  is  used? 

714.6  Who  is  responsible  for  the  difference 
between  the  residual  value  estimate  and 
the  actual  value  of  the  leased  property  at 
lease  end? 

714.7  Are  you  required  to  retain  salvage 
powers  over  the  leased  property? 

714.8  What  are  the  insurance  requirements 
applicable  to  leasing? 

714.9  What  rate  of  interest  may  be  charged 
under  a  lease? 

714.10  When  engaged  in  indirect  leasing, 
must  you  comply  with  the  purchase  of 
eligible  obligation  rules  set  forth  in 
$701.23  of  this  chapter? 

714.11  What  other  laws  must  you  comply 
with  when  engaged  in  leasing? 

Authority:  12  U.S.C.  1756, 1757, 1766, 
1785. 1789. 

1714.1    What  dOM  ttiis  pMt  cover? 

This  part  covers  the  standards  and 
requirements  that  a  federal  credit  union 
("you")  must  follow  when  engaged  in 
the  lease  financing  of  personal  property. 

f  714.2    Wlwt  are  the  permlsslbte  leaae 
flnandng  arrangements? 

(a)  Direct  leasing.  In  direct  leasing, 
you  purchase  personal  property  from  a 
vendor,  becoming  the  owner  of  the 
property  at  the  request  of  your  member, 
and  then  lease  the  property  to  that 
member. 

(b)  Indirect  leasing.  In  indirect 
leasing,  you  purchase  a  lease  and  the 
leased  property  for  the  piurpose  of 
leasing  such  property  to  your  member 
after  the  lease  has  been  executed 
between  a  vendor  and  your  member. 

§714.3    Must  you  own  the  leased  property? 

You  do  not  have  to  own  the  leased 
property  if: 

(a)  You  obtain  a  full  assignment  of  the 
lease.  A  full  assignment  is  the 
assignment  of  the  rights,  interests, 
obligations,  and  title  in  a  lease  to  you, 
that  is.  you  become  the  owner  of  the 
lease; 

(b)  You  are  named  as  the  sole 
lienholder  of  the  leased  property:  and 


(c)  You  receive  an  unconditional, 
irrevocable  power  of  attorney  to  transfer 
title  in  the  property  to  yourself. 


1714.4   What  are  the  leoae  requirements? 

(a)  Your  lease  must  be  a  net  lease.  In 
a  net  lease,  your  member  assumes  all 
the  burdens  of  ownership  including 
maintenance  and  repair,  licensing  and 
registration,  and  insurance; 

(b)  Your  lease  must  be  a  fiill  payout 
lease.  In  a  full  payout  lease,  you  must 
recoup  your  entire  investment  in  the 
leased  property,  amount  financed,  plus 
the  cost  of  financing  over  the  term  of  the 
lease;  and  (c)  Your  residual  value 
estimate  may  not  exceed  25%  of  the 
original  cost  of  the  leased  property 
unless  guaranteed.  Residual  value  is  the 
projected  futiue  value  of  the  leased 
property  at  lease  end.  The  residual 
value  estimate  must  be  reasonable  in 
light  of  the  nature  of  the  leased  property 
and  all  circumstances  relevant  to  the 
leasing  arrangement. 

f  714.5    What  is  required  If  sresMueivshie 
greetar  than  2S%  Is  used? 

You  may  use  a  residual  greater  than 
25%  of  the  original  cost  of  the  leased 
property  if  a  financially  capable  party 
guarantees  the  fiill  value  of  the  property. 
The  guarantor  may  be  the  manufacturer 
or  an  insurance  company  that  has  a 
nationally  recognized  industry  rating  of 
at  least  a  B+.  You  must  obtain  or  have 
on  file  statistics  documenting  that  the 
guarantor  has  the  resources  to  meet  the 
guarantee. 

f  714.6    Wholsresponsibisforthe 
dmerenoe  bstw>een  the  residusi  value 

estimats  snd  the  actual  value  of  the  leeaed 
property  at  lease  end? 

Either  you  or  your  member  may  be 
responsible  for  the  difference  in  the 
residual  value  and  the  actual  value. 
Thus,  your  lease  may  be  either  open-end 
or  closed-end.  In  an  open-end  lease, 
your  member  assumes  the  risk  and 
responsibility  for  any  difference  in  the 
relied  upon  residual  value  and  the 
actual  value  of  the  property  at  lease  end. 
In  a  closed-end  lease,  you  assume  such 
risk. 

f  714.7    Are  you  required  to  rstsin  ssivage 
powers  over  the  leeeed  property? 

You  must  retain  salvage  powers  over 
the  leased  property.  Salvage  powers 
protect  you  from  a  loss  and  provide  you 
with  the  power  to  take  action  if  there  is 
an  unanticipated  change  in  conditions 
that  threatens  your  financial  position  by 
significantly  increasing  your  exposure 
to  risk.  Salvage  powers  allow  you: 

(a)  As  the  owner  and  lessor,  to  take 
reasonable  and  appropriate  action  to 
salvage  or  protect  the  value  of  the 


property  or  your  interests  arising  imder 
the  lease;  or 

(b)  As  the  assignee  of  a  vendor's 
interest  in  a  lease,  to  become  the  owner 
and  lessor  of  the  leased  property 
pursuant  to  your  contractu^  rights,  or 
take  any  reasonable  and  appropriate 
action  to  salvage  or  protect  the  value  of 
the  property  or  your  interests  arising 
under  the  lease. 

1714.8   What  are  the  Ineurance 
requirements  sppilcable  to  leasing? 

(a)  You  must  maintain  a  contingent 
liability  insurance  policy  with  an 
endorsement  for  leasing  or  be  named  as 
the  co-insured  if  you  do  not  own  the 
leased  property.  Contingent  liability 
insurance  protects  you  should  you  be 
sued  as  the  owner  of  the  leased 
property.  You  must  use  an  insurance 
company  with  a  nationally  recognized 
industry  rating  of  at  least  a  B+. 

(b)  Your  member  must  carry  the 
normal  liability  or  collateral  protection 
insurance  on  the  leased  property.  The 
insurance  policy  must  acknowledge  the 
property  as  leased  and  list  you  as  the 
financier  of  the  leased  property. 

1714.9    What  FBis  Of  Intsrest  may  be 
charged  under  a  leaae? 

You  may  charge  a  rate  of  interest  that 
is  higher  than  the  usury  ceiling  limit  for 
credit  unions  set  forth  in 
§  701.2l(c)(7)(ii)(B)  of  this  chapter  when 
engaged  in  leasing  activities. 


In  Indirect  leesing, 
ths  purchaee  of 
eet  forth  In  §701.23 


§714.10    When 
must  you  comply  with 
eligtt>le  oMIgetion  rule 
of  this  chaptsr? 

You  may  participate  in  an  indirect 
leasing  arrangement  under  your 
authority  to  make  loans  to  members  if: 

(a)  You  review  the  lease  and  other 
documents  to  determine  that  the 
arrangement  complies  with  your  leasing 
poUces;  and  (b)  You  receive  a  full 
assignment  of  the  lease  very  soon  after 
it  is  signed  by  your  member  and  a 
vendor. 

§714.11    What  other  laws  must  you  comply 
wHh  whsn  engaged  in  leaaing? 

You  are  subject  to  the  lending  rules 
set  forth  in  §  701 .2 1  of  this  chapter, 
except  as  provided  in  §  714.9  of  this 
part,  and  the  Consumer  Leasing  Act,  15 
U.S.C.  §  1601,  et  seq.,  and  Regulation  M. 
12  CFR  Part  213  implementing  such 
Act. 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Avlatton  Administration 

14CFRPaft39 

[Docfcst  No.  9e-NN-67-A01 

RIN212&-AA64 

Airwonhineas  Directives;  Boeing 
iykKM  737  Sertaa  Airpianes 

agency:  Federal  Aviation 
Administration.  DOT. 
ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  This  document  proposes  the 
adopting  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to 
certain  Boeing  Model  737  series 
airplanes.  This  proposal  would  require 
a  one-time  inspection  of  the  main 
landing  gear  (MLG)  axle  flange  to  detect 
cracking,  and  follow-on  corrective 
actions.  For  certain  airplanes,  this 
proposal  also  would  require 
replacement  of  the  original  brake 
moiinting  gasket  with  a  more  durable 
aluminum-nickle-bronze  gasket,  and 
installation  of  new  shear  studs,  if 
necessary.  For  certain  airplanes,  the 
proposal  would  require  modification  of 
the  mounting  flange  holes  of  the  torque 
tube.  This  proposal  is  prompted  by 
reports  of  cracJdng  in  die  axle  flange 
and  by  reports  of  deterioration  of  the 
brake  moimting  gasket.  The  actions 
specified  by  the  proposed  AD  are 
intended  to  prevent  fractxue  of  the  MLG 
axle  and  separation  of  the  wheel  from 
the  MLG,  and  consequent  reduced 
controllability  of  the  airplane. 
DATES:  Comments  must  be  received  by 
December  14. 1998. 
AOORESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate.  ANM-114. 
Attention:  Rule  Docket  No.  98-NM-57- 
AD.  1601  Lind  Avenue.  SW..  Renton, 
Washington  98055-4056.  Comments 
may  be  inspected  at  this  location 
between  9:00  a.m.  and  3:00  p.m.. 
Monday  through  Friday  except  Federal 
holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  bom 
Boeing  Commercial  Airplane  Group. 
P.O.  Box  3707.  Seattle.  Washington 
98124-2207.  This  information  may  be 
examined  at  the  FAA.  Transport 
Airplane  Directorate,  1601  Lind 
Avenue.  SW.,  Renton,  Washington. 
FOR  FURTHER  INFORMATION  CONTACT:  Rick 
Kawaguchi,  Aerospace  Engineer. 
Airframe  Branch,  ANM-120S.  FAA, 
Transport  Airplane  Directorate.  Seattle 
Aircraft  Certification  Office.  1601  Lind 


Avenue.  SW..  Renton.  Washington 
98055-4056:  telephone  (425)  227-1153; 
fax  (425)  227-1181. 
SUPPLEMENTARY  MFORMATKM: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  tripUcate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  98-NM-57-AD."  The 
postcard  will  date  stamped  and  returned 
to  the  commenter. 

AvaUability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-114.  Attention:  Rules  Docket  No. 
98-NM-57-AD.  1601  Lind  Avenue. 
SW..  Renton.  Washington  98055-4056. 

Discussion 

The  FAA  has  received  reports 
indicating  that,  since  the  intioducdon  of 
the  Boeing  Model  737  series  airplane 
into  service,  niunerous  airplanes  have 
lost  a  main  landing  gear  (MLG)  wheel 
due  to  fracturing  of  the  axle.  Although 
the  total  number  of  such  wheel  losses  is 
small,  the  rate  at  which  fractures  occur 
has  increased  in  the  last  several  years. 
The  axle  fractures  (and  resultant  wheel 
losses)  are  attributed  to  a  variety  of 
conditions,  including  the  deteriweticm 
of  the  original  fibeiglass  brake  mounting 
gasket  and  fretting  damage  of  the  stud 
holes  in  the  adfacent  axle  flange.  (The 
gasket  is  installed  between  the  brake 
assembly  and  the  MLG  axle  flange;  the 


flange  itself  is  an  integral  part  of  the 
MLG  axle.) 

Investigation  has  revealed  that  the 
deterioration  of  the  original  fiberglass 
brake  mounting  gasket  is  caused  by  heat 
and  vibration  generated  by  the  MLG 
brake  assembUes.  Such  deterioration  of 
the  gasket  leads  to  a  loss  of  clamp-up 
forces  between  the  brake  assembly  and 
the  MLG  axle  flange.  This  is  turn  leads 
to  loosening  of  the  brake  assembly  and 
fretting  damage  of  the  axle  flange.  It  is 
typical  for  such  fretting  damage  of  the 
axle  flange  to  lead  to  the  initiation  of  a 
crack  in  a  stud  hole  of  the  axle  flange; 
such  cradang  eventually  grows  and 
spirals  outwud  from  the  flange  until  a 
complete  fracture  of  the  MLG  axle 
occurs.  Deterioration  of  the  brake 
mounting  gasket,  if  not  corrected,  could 
lead  to  fracture  of  the  MLG  axle  and_^ 
separation  of  the  wheel  from  the  MLG, 
and  consequent  reduced  controllabiUty 
of  the  airplane. 

Explanation  of  Relevant  Senrioe 
Infonnatkm 

The  FAA  has  reviewed  and  approved 
Boeing  Service  Bulletin  737-32-1253, 
dated  Novranber  7, 1991,  which 
describes  procedures  for  the 
replacement  of  the  original  brake 
mounting  gasket  with  a  more  durable 
aluminum-nickel-brooze  gasket.  The 
service  bulletin  also  specifies  a 
configuration  in  the  new  gaslcet 
installation.  Specifically,  the  service 
bulletin  instructs  operators  to  use  a  10- 
bolt,  2-stud  mountiiig  configuration  for 
attaching  the  new  gasket  to  the  adiacent 
MLG  axle  flange.  "Hiis  new  mounting 
configuration  allows  the  clamp-up 
forces  between  the  brake  assembly  and 
the  MLG  axle  flange  to  l>e  maintained  at 
levels  enough  to  prevent  future  fretting 
ofthe  axle  flange. 

In  addition,  AUiedSignals  has  issued 
Service  Bulletin  2601042-32-003,  dated 
March  15, 1997,  whidi  describes 
procedures  for  modification  of  the 
mounting  flange  holes  of  the  torque 
tube.  The  modification  includes 
increasing  the  counteibore  depth  of  the 
mounting  flange  holes  of  the  torque 
tube,  and  ini«*"H'"g  a  chamfer  to 
properly  interface  with  the  attachment 
studs  on  the  MLG  axle  flange.  This 
service  bulletin  was  issued  when  it 
became  evident  that  incorporation  of 
Boeing  Service  Bulletin  737-32-1253 
could  cause  an  interference  problem  on 
certain  AlliedSignal  bcake  assembUes. 

In  additicm.  Boeing  has  issued  All 
Operatore  Telex  (AOT)  M-7272-96- 
1442.  dated  March  29, 1996,  whidi 
provides  beckground  information  on  the 
fractures  of  the  MLG  axle  that  have 
oocuned  in  the  fleet  The  section  of  this 
AOT  titled  "Recommended  Operator 


57954 Federal  Reguter/Vol.  63.  No.  209 /Thursday.  October  29.  1998 /Proposed  Rules 


Action"  specifies  that  certain  actions  be 
accomplished  in  conjunction  with  the 
modification  specified  in  Boeing  Service 
Bulletin  737-32-1253.  Specifically,  the 
"Recommends  Operator  Action"  section 
lists  the  corrective  actions  to  be  taken  if 
corrosion  or  fretting  damage  is  found  on 
the  axle  flange.  The  corrective  actions 
include  removing  any  corrosion  found 
on  the  axle  flange,  blending  out  any 
fretting  or  cracking  damage,  and 
performing  either  a  magnetic  inspection 
or  a  high  frequency  eddy  current 
inspection  to  ensure  that  the  repaired 
part  is  free  of  cracks. 

Accomplishment  of  the  actions 
specified  in  the  service  bulletins  and 
AOT  is  intended  to  adequately  address 
the  identified  unsafe  condition. 

ExpIanatioD  of  Requirements  of 
PropoaedRule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  otber  products  of  this  same 
type  design,  the  proposed  AD  would 
require  a  one-time  inspection  of  the 
MLG  axle  flange  to  detect  cracking,  and 
follow-on  corrective  actions.  For  certain 
airplanes,  this  proposal  also  would 
require  replacement  of  the  original 
brake  mounting  gasket  with  a  more 
durable  aluminum-nickel-bronze  gasket. 
For  airplanes  equipped  with  the  new 
gaskets,  but  not  with  the  new  shear 
studs,  the  proposal  would  require 
installing  new  shear  studs  concurrently 
with  the  other  actions  proposed  by  this 
AD.  For  certain  airplanes,  the  proposal 
also  would  require  modification  of  the 
mounting  flange  holes  of  the  torque 
tube.  The  actions  would  be  required  to 
be  accomplished  in  accordance  with  the 
Boeing  and  AlliedSignal  service 
bulletins,  and  the  Boeing  AOT 
described  previously,  except  as 
discussed  below. 

Diffisrences  Between  the  Proposed  Rule 
and  the  Service  Information 

Operators  should  note  that  although 
the  AOT  recommends  that  o{>erators 
accomplish  a  magnetic  particle  or  high 
frequency  eddy  current  inspection  for 
cracking  only  after  the  MLG  axle  flange 
has  been  repaired  (following  the 
discovery  of  corrosion  or  fretting),  this 
proposed  AD  would  require  the 
accompUshment  of  one  of  these 
inspections  even  if  the  axle  flange 
shows  no  signs  of  corrosion  or  fretting. 

Additionally,  the  AOT  specifies  that 
operators  are  to  contact  the 
manufacturer  for  certain  follow-on 
repair  instructions.  However,  this 
proposed  AD  would  require  that  such 
repcur  be  accomplished  in  accordance 
with  a  method  approved  by  the  FAA. 


Coet  Impact 

There  are  approximately  2,015 
airplanes  of  the  affiected  design  in  the 
worldwide  fleet.  The  FAA  estimates  that 
893  airplanes  of  U.S.  registry  would  be 
affected  by  this  proposed  AD. 

The  FAA  estimates  that  it  would  take 
approximately  4  work  hours  per 
airplane  to  accomplish  the  proposed 
inspection,  and  that  the  average  labor 
rate  is  $60  per  work  hour.  Based  on 
these  figures,  the  cost  impact  of  the 
proposed  inspection  on  U.S.  operators  is 
estimated  to  be  $214,320  or  $240  per 
airplane. 

It  would  take  approximately  32  work 
hours  per  airplane  at  an  average  labor 
rate  of  $60  per  work  hour  should  an 
operator  be  required  to  accompUsh  the 
proposed  brake  modification.  Required 
parts  would  cost  approximately  $2,052 
per  airplane.  Based  on  these  figures,  the 
cost  of  the  proposed  brake  modification 
on  U.S.  operators  is  estimated  to  be 
$2,972  per  airplane. 

Additionally,  the  FAA  estimates  that 
it  would  take  approximately  5  work 
hours  per  airplane  to  accompUsh  the 
proposed  torque  tube  modification  and 
that  the  average  labor  rate  is  $60  per 
work  hour.  The  FAA  estimates  that  this 
action  would  be  required  to  be 
accomplished  on  approximately  400 
U.S. -registered  airplanes.  Based  on  these 
figures,  the  cost  impact  of  this  proposed 
modification  on  U.S.  operators  is 
estimated  to  be  $120,000,  or  $300  per 
airplane. 

The  cost  impact  figures  discussed 
above  are  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
die  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accompUsh  those  actions  in  the  futiue  if 
this  AD  were  not  adopted. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  substanUal  direct  efliect 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  impUcations  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DCfT 
Regulatory  PoUdes  and  Procedures  (44 
FR  11034,  February  26. 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative. 


on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
FlexibiUty  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
A00RE88ES. 

List  of  Sobfects  in  14  C7R  Fait  39 

Air  transportation.  Aircraft.  Aviation 
safety.  Safiety. 

The  Propoeed  Amendment 

Accordingly,  pursuant  to  the    ~ 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

AutlMtrily:  49  U.S.C  106(g).  40113.  44701. 

199.13    [Amended) 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

Boeing:  Docket  9S-NM-57-AO. 

Applicability:  Model  737-100,  -200.  -300, 
-400,  and  -500  series  airplane*;  line 
positions  1  through  2135  inclusive; 
certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (d)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  imsafiB  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  fracture  of  the  main  landing 
gear  (MLG)  axle  and  the  separation  of  the 
wheel  from  the  MLG,  and  consequent 
reduced  controllability  of  the  airplane, 
accomplish  the  following: 

(a)  For  Model  737-100  and  -200  series 
airplanes  equipped  with  AlliedSignal  (ALS/ 
Bendix)  brake  assembly  installations  having 
Boeing  part  numbers  (P/N)  10-61063-14, 
-18,  or  -21,  on  which  the  original  gaskets 
have  been  replaced  with  aluminum-nickel- 
bronze  gaskets  in  accordance  with  Boeing 
Service  Bulletin  737-32-1253,  dated 
November  7,  1991:  Within  200  days  or  1,500 
flight  cycles  after  the  eCEBctive  date  of  this 
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AD.  whichever  occurs  later,  accomplish  the 
requiremenU  of  paragraphs  (a)(1).  (a)(2), 
(aH3).  and  (aX4)  of  this  AD. 

(1)  Perform  either  a  one-time  magnetic 
particle  inspection  or  a  one-time  high 
frequency  eddy  current  insf>ection  of  the 
MIjG  axle  flange  to  detect  craclung,  except 
that  a  high  frequency  eddy  current  inspection 
may  only  be  accomplished  if  the  axle  flange 
has  not  been  repaired  previously  and  coated 
with  a  nickel  sulfamate  finish.  The  magnetic 
particle  inspection  or  high  frequency  eddy 
current  inspection  is  to  be  accomplished  in 
accordance  with  procedures  specified  in 
paragraph  B.  of  the  "Recommended  Operator 
Action"  section  of  Boeing  All  Operators 
Telex  (AOT)  M-7272-76-1442.  dated  Mach 
29, 1996.  If  any  cracking  is  detected,  prior  to 
further  flight,  repair  the  MLG  axle  flange  in 
accordance  with  a  method  approved  by  the 
Manager,  Seattle  Aircraft  Certification  Office 
(AGO),  FAA,  Transport  Airplane  Directorate. 

(2)  If  any  corrosion  or  fretting  is  fbimd 
during  accomplishment  of  the  inspection 
required  by  paragraph  (a)(1)  of  this  AD:  Prior 
to  further  flight,  accomplish  the  repair 
procedures  specified  in  the  "Recommended 
Operator  Action"  section  of  Boeing  AOT  M- 
7272-96-1442.  dated  March  29. 1996. 

(3)  Accomplish  the  modification  of  the 
torque  tube  mounting  holes  on  the  mounting 
flange,  in  accordance  with  AlliedSignal 
Service  Bulletin  2601042-32-003.  dated 
March  15, 1997. 

(4)  If  shear  studs  were  replaced  at  the  time 
the  new  aluminum-nickel-bronze  gaskets 
were  installed:  Replace  the  shear  studs  in 
accordance  with  Boeing  Service  Bulletin 
737-32-1253,  dated  November  7.  1991. 

(b)  For  Model  737-100  and  -200  series 
airplanes  equipped  with  AlliedSignal  (ALS/ 
Bendix)  brake  assembly  installations  having 
Boeing  P/N  10-61063-14,  -18,  or  -21,  on 
which  the  original  gaskets  have  not  been 
replaced  with  new  aluminum-nickel-bronze 
gaskets  in  accordance  with  Boeing  Service 
Bulletin  737-32-1253.  dated  November  6, 
1991:  Within  200  days  or  1,500  flight  cycles 
after  the  effective  date  of  this  AD.  whichever 
occurs  later,  accomplish  the  requirements  of 
paragraphs  (b)(1),  (b)(2),  (b)(3).  and  (b)(4)  of 
this  AD. 

(1)  Perform  either  a  one-time  magnetic 
particle  inspection  or  a  one-time  high 
frequency  eddy  current  inspection  of  the 
MLG  axle  flange  to  detect  cracking.  The 
magnetic  particle  inspection  or  high 
frequency  eddy  current  inspection  is  to  be 
accomplished  in  accordance  with  procedures 
specified  in  paragraph  B.  of  the 
"Recommended  Operator  Action"  section  of 
Boeing  AOT  M-7  2  7  2-96-1 44  2,  dated  March 
29, 1996.  If  any  cracking  is  detected,  prior  to 
further  fli^t,  repair  the  MLG  axle  flange  in 
accordance  with  a  method  approved  by  the 
Manager,  Seattle  AGO. 

(2)  If  any  corrosion  or  fretting  is  found 
during  accomplishment  of  the  inspection 
required  by  paragraph  (b)(1)  of  this  AD:  Prior 
to  further  flight,  accomplish  the  repair 
procedures  specified  in  the  "Recommended 
Operator  Action"  section  of  Boeing  AOT  M- 
7272-96-1442.  dated  March  29, 1996. 

(3)  Accomplish  the  modification  of  the 
torque  tube  mounting  holes  of  the  mounting 
flange,  in  accordance  with  AlliedSignal 


Service  Bulletin  2601042-32-003.  dated 
March  15, 1997. 

(4)  AccompUsh  the  modification  of  the 
affected  brake  assemblies  in  accordance  with 
Boeing  Service  Bulletin  737-32-1253,  dated 
November  7. 1991. 

(c)  For  Model  737-100,  -200.  -300,  -400, 
and  -500  series  airplanes  other  than  those 
identified  in  paragraphs  (a)  and  (b)  of  this 
AD:  Within  200  days  or  1,500  flight  cycles 
afier  the  effective  date  of  this  AD,  whichever 
occurs  later,  accomplish  the  requirements  of 
paragraphs  (c)(1),  (c)(2),  and  (c)(3)  of  this  AD. 

(1)  Perform  either  a  one-time  magnetic 
p>article  inspection  or  a  one-time  high 
frequency  eddy  current  inspection  of  the 
MLG  axle  flange  to  detect  cracking.  The 
magnetic  particle  inspection  or  high 
frequency  eddy  ciurent  insjjection  is  to  be 
accompUshed  in  accordance  with  procedures 
specified  in  paragraph  B.  of  the 
"Recommended  Operator  Action"  section  of 
Boeing  AOT  M-7272-96-1442,  dated  March 
29, 1996.  If  any  cracking  is  detected,  prior  to 
further  flight,  repair  the  MLG  axle  flange  in 
accordance  with  a  method  approved  by  the 
Manager.  Seattle  AGO. 

(2)  If  any  corrosion  or  frening  is  found 
during  accomplishment  of  the  inspection 
required  by  paragraph  (c)(1)  of  this  AD:  Prior 
to  fiirther  flight,  accomplish  the  repair 
procedures  specified  in  the  "Recommended 
Operator  Action"  section  of  Boeing  AOT  M- 
7272-96-1442.  dated  March  29. 1996. 

(3)  Accomplish  the  modification  of  the 
affected  brake  assemblies  in  accordance  with 
Boeing  Service  Bulletin  737-32-1253.  dated 
November  7, 1991. 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Seanle 
AGO.  Operators  shall  submit  their  requeste 
dirough  an  appropriate  FAA  Principal 
Maintenance  Inspector,  who  may  add 
comments  and  then  send  it  to  the  Manager, 
Seattle  AGO. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Seatde  AGO. 

(e)  Special  flight  permiu  may  be  issued  in 
accordance  with  sessions  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21. 199)  to  operate  the  .airplane 
to  a  location  where  the  requirements  of  this 
AD  can  be  accomplished. 

Issued  in  Ronton,  Washington,  on  October 
21, 1998. 
S.1L  Miller. 

Acting  Manager,  Transport  Airplane 
Directorate.  Aircraft  Certification  Service. 
[FR  Doc.  98-28969  Filed  10-28-98;  8:45  am) 
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DEPARTMENT  OF  TRAMSPORTATIGN 

Federal  Aviation  AdminMratton 

14  CFR  Part  39 

[Docket  No.  ST-CE-OT-AO] 

RIN2120-AA64 

AinwortMness  DiracHvM;  AlliedSignal 
Avionics,  Inc.  ModetoGNS-Xcs  and 
GNS-Xl  Flight  Management  Systems 

AGBICY:  Federal  Aviation 
Administration,  EIOT. 
action:  Notice  of  proposed  rulemaking 
(NPRM). 

StIMMARY:  This  docimient  proposes  to 
revise  Airworthiness  Directive  (AD)  97- 
05-03,  which  currently  requires 
inserting  a  linutation  Into  the 
Operations  Limitation  Section  of  the 
Airplane  Flight  Manual  (AFM)  or  FUght 
Manual  Supplement  for  all  owners/ 
operators  of  aircraft  equipped  with 
AUied  Signal  Avionics  hic. 
(AUiedSignal)  Models  GNS-X^s  or 
GNS-Xl  global  positioning  systems 
(GPS)  flight  management  system.  The 
limitation  specifies  prohibiting  the  use 
of  these  AlhedSignal  GPS  units  on 
previously  published  non-precision 
approaches.  Since  issiianoe  of  AD  97- 
05-03,  AlhedSignal  has  issued  service 
information  that  specifies  procedures 
for  aocompUshing  hardware  and 
software  modifications  to  the  affected 
flight  management  systems.  The  Federal 
Aviation  Administration  (FAA)  has 
determined  that  accompUshment  of  the 
actions  of  the  service  bulletins  should 
be  considered  as  an  alternative  method 
of  compliance  to  the  actions  of  AD  97- 
05-03.  The  proposed  AD  would  retain 
the  actions  of  AD  97-05-03,  and  would 
incorporate  the  service  bulletins  into  the 
proposed  AD.  as  an  alternative  method 
of  compUance  to  the  existing  AD.  The 
actions  specified  by  the  proposed  AD 
are  intended  to  continue  to  prevent 
deviation  fixim  an  intended  flight  path 
diuing  a  non-precision  approach  to  an 
airport  caused  by  inaccurate 
information  from  the  GPS  fUght 
management  system. 
DATES:  Comments  must  be  received  on 
or  before  December  22, 1998. 
ADDRESSES:  Submit  comments  in 
tripUcate  to  the  Federal  ^viation 
Administration  (FAA),  Central  Region. 
Office  of  the  Regional  Counsel, 
AttenUon:  Rules  Docket  No.  97-CE-07- 
AD,  Room  1558.  601  E.  12th  Street, 
Kansas  City.  Missouri  64106.  Comments 
may  be  inspected  at  this  location 
between  8  a.m.  and  4  p.m..  Monday 
throi^  Friday.  hoUdays  excepted. 
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Service  infonnation  that  applies  to  the 
proposed  AD  may  be  obtained  from 
AUiedSignal  Aerospace,  Commercial 
Avionics  Systems,  400  N.  Rogers  Road, 
Olathe,  Kansas  66062.  This  information 
also  may  be  examined  at  the  Rules 
Docket  at  the  address  above. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Jose  Flores,  Aerospace  Engineer,  FAA, 
Wichita  Aircraft  Certification  Office. 
1801  Airport  Road,  Room  100,  Mid- 
Continent  Airport,  Wichita,  Kansas 
67209;  telephone:  (316)  946-4133; 
facsimile:  (316)  946-4407. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Commimications 
should  identify  the  Rules  Docket 
number  and  be  submitted  in  triplicate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments,  specified 
above,  will  be  considered  before  ttiking 
action  on  the  proposed  rule.  The 
proposals  contained  in  this  notice  may 
be  changed  in  light  of  the  comments 
received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  97-CE-07-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

I 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Central  Region,  Office  of  the 
Regional  Coimsel,  Attention:  Rules 
Docket  No.  97-CE-07-AD.  Room  1558, 
601  E.  12th  Street.  Kansas  Qty,  Missouri 
64106. 

Diacussion 

AD  97-O5-03.  Amendment  39-9947 
(62  FR  8617,  February  26, 1997). 
currently  requires  inserting  the 
following  limitation  into  the  Operations 
Limitations  Section  of  the  AFM  or 


Flight  Manual  Supplement  for  all 
owners/operators  of  aircraft  equipped 
with  an  AUiedSignal  Models  GNS-Xl  or 
GNS-Xl  GPS  fli^t  management  system: 

"Operating  Limitations 

The  GNS-Xl  (or  GNS-Xls)  is  not 
approved  for  non-precision  approaches. 

NOTE 

The  GNS-Xl  (or  GNS-Xls)  may 
generate  misleading  infonnation  during 
non-precision  GPS  or  Overlay 
approaches  due  to  software  limitations." 

The  actions  specified  in  AD  97-05-03 
are  intended  to  prevent  deviation  from 
an  intended  flight  path  during  a  non- 
precision  approach  to  an  airport  caused 
by  inaccurate  information  &t)m  a  GPS 
flight  management  system. 

AD  97-05-03  resulted  from  reports  of 
aircraft  flight  course  deviations  because 
of  erroneous  information  provided  by 
the  GPS  flight  management  system. 

Actions  Since  Issuance  of  Previous  Rule 
and  the  FAA's  Detennination 

Since  AD  97-05-03  became  efiective. 
Allied  Signal  has  issued 
GlobalWulfsberg  Software  Bulletin  No: 
GNS-Xl-SW1.  dated  February  1997. 
and  BENDIX/KING  Software  Bulletin 
No:  GNS-Xls-SW2.  dated  February 
1997.  These  service  bulletins  specify 
procedures  for  accompfishing  hardware 
and  software  modifications  to  the 
affected  flight  management  systems. 

After  examining  the  circimistances 
and  reviewing  all  available  information 
related  to  the  incidents  described  above, 
including  the  referenced  service 
information,  the  FAA  has  determined 
that: 

— the  accomplishment  of  the  software 
and  hardware  modifications  specified 
in  the  above-referenced  service 
bulletins  should  be  considered  as  an 
alternative  method  of  compliance  to 
the  actions  of  AD  97-05-03;  and 

— ^AD  action  should  be  taken  in  order  to 

(1)  incorporate  the  service 
information  into  the  existing  AD;  and 

(2)  continue  to  prevent  deviation  from 
an  intended  flight  path  during  a  non- 
precision  approach  to  an  airport 
caused  by  inaccurate  information 
from  the  GPS  flight  management 
system. 

Explanation  of  the  Provisions  of  the 
Propoaed  AD 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  in  aircraft  equipped  with  an 
AUiedSignal  Models  GNS-Xls  or  GNS- 
Xl  GPS  flight  management  system,  the 
FAA  is  proposing  AD  action  to  revise 
AD  97-05-03.  The  proposed  AD  would 
retain  the  AFM  requirements  of  AD  97- 


05-03.  and  would  incorporate  the 
hardware  and  software  modifications 
(specified  in  the  above-referenced 
service  bulletins)  into  the  AD.  as  an 
alternative  method  of  compliance  to  the 
AFM  requirements. 

Compliance  Time  of  The  Propoaed  AD 

The  condition  specified  by  the 
proposed  AD  is  not  caused  by  actual 
hours  time-in-service  (TIS)  of  the 
aircraft  where  the  affected  flight 
management  systems  are  installed.  The 
need  for  the  AFM  requirement  or 
hardware  and  software  modifications 
has  no  correlation  to  the  number  of 
times  the  equipment  is  utilized  or  the 
age  of  the  equipment.  For  this  reason, 
the  compliance  time  of  the  proposed  AD 
(as  was  AD  97-05-03)  is  presented  in 
calendar  time  instead  of  hours  TIS. 

Coatlmpact 

The  FAA  estimates  that  110  of  the 
affected  flight  management  systems  are 
installed  on  aircraft  of  U.S.  registry.  The 
proposed  AD  would  require  the  same 
actions  as  AD  97-05-03,  except  it 
aUows  for  accompUshing  hardware  and 
software  modifications  to  the  affected 
flight  management  systems,  as  an 
alternative  method  of  compliance. 

It  would  take  approximately  1 
workhour  per  aircraft  with  the  afiiected 
flight  ihanagement  system  installed  to 
accompUsh  the  proposed  hardware  and 
software  modifications.  No  parts  are 
required  to  incorporate  the  proposed 
modifications.  Based  on  these  figures, 
the  total  cost  impact  of  the  proposed  AD 
on  the  U.S.  operators  of  the  affected 
aircraft  who  choose  to  incorporate  the 
software  and  hardware  modifications 
(instead  of  the  AFM  limitation)  is 
estimated  to  be  $6,600,  or  $60  per 
airplane. 

For  U.S.  operators  who  choose  to 
incorporate  the  AFM  limitations,  an 
owner/operator  of  the  affected  airplanes 
holding  at  least  a  private  pilot  certificate 
as  authorized  by  section  43.7  of  the 
Federal  Aviation  Regulations  (14  CFR 
43.7)  can  accomplish  this  action 
provided  an  entry  is  made  in  the  aircraft 
records  showing  compUance  with  this 
AD  in  accordance  with  section  43.9  of 
the  Federal  Aviation  Regulations  (14 
CFR  43.9).  Therefore,  the  only  cost 
impact  of  incorporating  the  proposed 
AF^  limitation  is  the  approximately  10 
minutes  it  would  take  each  owner/ 
operator  of  the  affected  aircraft  to 
accompUsh  the  action. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
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the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  EXDT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26. 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  has  been  placed  in  the  Rules 
Docket.  A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 
List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 
The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C  106(g).  40113. 44701. 

f  39.13    [Amended] 

2.  Section  39.13,  is  amended  by 
removing  Airworthiness  Directive  (AD) 
97-05-03,  Amendment  39-9947  (62  FR 
8617,  February  26, 1997),  and  adding  a 
new  AD  to  read  as  follows: 

Alliedngnal  Avionics  Inc.:  Docket  No.  97- 
CE-07-AD;  Revises  AD  97-05-03. 
Amendment  39-9947. 
Applicability:  Models  GNS-Xls  and  GNS- 
Xl  global  positioning  systems,  part  numbers 
(P/N)  1796(M)102-XXXX  and  P/N  18355- 
0101-XXXX,  respectively,  installed  on,  but 
not  limited  to  the  following  aircraft, 
certificated  in  any  category: 


Manufacturer 


Britisti  Aerospace,  Ltd 

(BAe). 
Cessna  Aircraft 

Corporation. 
Dausault  Aviation 


Models 


146-IOOAand 

146-200 A. 

525,  550,  and  560. 

Mystere-Falcon 
20  and  50. 


Manufacturer 


Avions  Marcel 
Dassault. 

Guifstream 
Aerospace. 

Rayttieon  Corporate 
Jets. 

Israel  Aircraft  indus- 
tries, Ltd. 

Sabreliner 
Corporation. 

Learjet  Inc 

Jetstream  Aircraft  Ltd 


MoMs 


Falcon  10. 

G-1159(G-ll)and 
G-1159A(G-III). 
Hawker  800. 

1124. 

NA-65. 

35. 
4101. 


Note  1:  This  AD  applies  to  each  aircraft 
that  has  one  of  the  GPS  flight  management 
systems  installed  that  is  identified  in  the 
preceding  applicability  provision,  regardless 
of  whether  the  aircraft  has  been  modified, 
altered,  or  repaired  in  the  area  subject  to  the 
requirements  of  this  AD.  For  aircraft  that 
have  been  modified,  altered,  or  repaired  so 
that  the  performance  of  the  requirements  of 
this  AD  is  affected,  the  owner/operator  must 
request  approval  for  an  alternative  method  of 
compliance  in  accordance  with  paragraph  (e) 
of  this  AD.  The  request  should  include  an 
assessment  of  the  effect  of  the  modification, 
alteration,  or  repair  on  the  unsafe  condition 
addressed  by  this  AD;  and.  if  the  unsafe 
condition  has  not  been  eliminated,  the 
request  should  include  specific  proposed 
actions  to  address  it. 

Compliance:  Required  within  5  days  after 
March  18. 1997  (the  effective  date  of  AD  97- 
05-03),  unless  already  accomplished 
(compliance  with  AD  97-05-03). 

To  prevent  deviation  from  an  intended 
flight  path  during  a  non-precision  approach 
to  an  airport  caused  by  inacctirate 
information  from  the  GPS  flight  management 
system,  accomplish  the  following: 

(a)  Insert  the  following  limitation  into  the 
Operations  Limitations  Section  of  the 
Airplane  Flight  Manual  (AFM)  or  Flight 
Manual  Supplement: 

"Operating  Limitations 

The  GNS-Xl  (or  GNS-Xls)  is  not  approved 
for  non-precision  approaches. 

NOTE 

The  GNS-Xl  (or  GNS-Xls)  may  generate 
misleading  information  during  non-precision 
GPS  or  Overlay  approaches  due  to  softv>rare 
limitations." 

(b)  Inserting  a  copy  of  this  AD  into  the 
Limitations  section  as  described  in  paragraph 
(a)  of  this  AD  is  considered  compliance  with 
the  requirements  of  paragraph  (a)  of  this  AD. 

(c)  Incorporating  the  AFM  revisions,  as 
required  by  paragraph  (a)  or  (b)  of  this  AD. 
may  be  performed  by  the  owner/operator 
holding  at  least  a  private  pilot  certificate  as 
authorized  by  section  43.7  of  the  Federal 
Aviation  Regulations  (14  CFR  43.7),  and  must 
lie  entered  into  the  aircraft  records  showing 
compliance  with  this  AD  in  accordance  with 
section  43.9  of  the  Federal  Aviation 
Regulations  (14  CFR  43.9). 

(d)  As  an  alternative  method  of  compliance 
to  the  actions  required  by  paragraph  (a)  or  (b) 
of  this  AD,  accomplish  hardware  and 
software  modifications  in  accordance  with 
bodi  GlobalWulfsberg  Software  BulleUn  No: 


GNS-Xl-SW1,  dated  February  1997.  and 
BENDDC/KING  Software  Bulletin  No:  GNS- 
Xls-SW2.  dated  February  1997,  as 
applicable. 

(e)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  equivalent  level  of  safety  may  tie 
approved  by  the  Manager,  Wichita  Aircraft 
Certification  Office,  1801  Airport  Road, 
Room  100,  Mid-Continent  Airport,  Wichita, 
Kansas  67209.  The  request  shall  be 
forwarded  through  an  appropriate  FAA 
Maintenance  Inspector,  who  may  add 
comments  and  then  send  it  to  the  Manager, 
Wichita  Aircraft  Certification  Office. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD.  if  any.  may  be 
obtained  from  Wichita  Aircraft  Certification 
Office. 

(f)  Service  information  that  applies  to  this 
AD  may  be  obtained  from  AUiedSignal 
Aerospace,  Commercial  Avionics  Systems, 
400  N.  Rogers  Road,  Olathe.  Kansas  66062. 
This  information  may  be  inspected  at  the 
FAA,  Central  Region.  Office  of  the  Regional 
Counsel,  Room  1558. 601  E.  12th  Street, 
Kansas  City,  Missouri. 

(g)  This  amendment  revises  AD  97-05-03, 
Amendment  39-9947. 

Issued  in  Kansas  City,  Missouri,  on 
October  22, 1998. 
Mkfaael  Gallagher, 

Manager,  Small  Airplane  Directorate.  Aircraft 
Certification  Service. 

[FR  Doc.  98-28968  Filed  10-28-98;  8:45  am) 
BMJJNQ  CODE  4»ie-13-U 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  1020 
[Dodwt  Na  98N-0877] 

Medical  DovicM;  Parformanoa 
Standards  for  Dantal  and 
Mammographic  X-Ray  Devicas; 


aqENCY:  Food  and  Drug  Administration, 

HHS. 

ACnOM:  Proposed  rule. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  proposing  to 
exempt  panoramic  dental  x-ray  units 
from  the  requirement  that  they  be 
manufactured  with  exposure  timers 
which  automatically  reset  to  zero  upon 
premature  termination  of  an  exposure. 
Removing  the  automatic  timer  reset 
requirement  will  not  compromise  the 
quality  of  the  radiographic  image  and 
will  protect  patients  &t)m  lieing 
subjected  to  unnecessary  radiation  due 
to  repeat  radiographs.  FDA  also 
proposes  five  changes  to  align  the 
performance  standard  with  the 
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equipment  requirements  issued  under 
the  Mammography  Quality  Standards 
Act  of  1992  (MQSA).  First,  the  agency 
proposes  to  remove  any  reference  to  the 
use  of  equipment  not  specifically 
designed  for  manunography  from  the 
performance  requirements  for 
mammography  equipment.  Second, 
FDA  proposes  that  the  mammographic 
field  alignment  requirements  restrict  the 
irradiation  beam  to  less  than  2  percent 
of  the  source-image  receptor  distance 
(SID)  beyond  the  image  receptor  edges. 
Third,  it  is  proposed  that  the  definition 
of  an  image  receptor  support  device  be 
amended  to  specify  that  it  must  provide 
a  primary  protective  barrier  for  any 
orientation  of  the  x-ray  tube  and  image 
receptor  support  device  assembly. 
Fourth,  it  is  proposed  that  the  useful 
beam  must  be  confined  to  the 
dimensions  of  the  primary  barrier 
provided  by  the  image  receptor  support 
device  (except  on  the  chest  wall  side). 
Fifth,  it  is  proposed  that  exposures  not 
be  permitted  without  the  primary 
barrier  in  place. 

DATES:  Written  comments  by  January  27, 
1999. 

A0OAE8SC8:  Submit  written  comments 
to  the  Dockets  Management  Branch 
(HFA-305),  Food  and  Drug 
Administration,  5630  Fishers  Lane.  nn. 
1061,  Rockville.  MD  20852. 
FOM  FURTHER  MFORMATKM  CONTACT: 
Richard  V.  Kaczmarek.  Center  for 
Devices  and  Radiological  Health  (HFZ- 
240),  Food  and  Drug  Administration. 
1350  Piccard  Dr.,  Rockville.  MD  20850. 

301-594-0865. 
SUPPLEMENTARY  (HFORMATION: 

I.  Background 

The  Safe  Medical  Devices  Act  of  1990 
(Pub.  L.  101-629),  enacted  on  November 
28. 1990.  transferred  the  provisions  of 
the  Radiation  Control  for  Health  and 
Safety  Act  of  1968  (Pub.  L.  90-602)  from 
Title  III  of  the  Public  Health  Service  Act 
(PHS  Act)  to  Chapter  V  of  the  Federal 
Food,  Drug,  and  Cosmetic  Act  (the  act). 
Under  the  act  (21  U.S.C.  301  et  seq.). 
FDA  is  profKMing  to  amend  the 
performance  standard  for  diagnostic  x- 
ray  systems  and  their  major 
components.  Performance  Standards  for 
Ionizing  Radiation  Emitting  Products 
are  contained  in  part  1020  (21  CFR  part 
1020).  This  standard  was  initially 
published  in  the  Federal  Register  of 
August  15. 1972  (37  FR  16461).  Since 
that  time  there  have  been  several 
amendments,  both  to  stay  current  with 
technological  developments  and  to 
clarify  the  interpretation  of  the 
provisions.  Additionally,  the  President's 
Radiation  Protection  Guidance  to 
Federal  Agencies  for  Diagnostic  X-Rays, 


published  on  February  1, 1978  (43  FR 
4377),  recommended  that  the 
fundamental  objective  in  performing  x- 
ray  examinations  should  be  to  obtain 
optimum  diagnostic  information  with 
minimum  patient  exposure. 

The  radiographic  equipment 
standards  of  §  1020.31  apply  to 
diagnostic  x-ray  systems,  including 
those  used  for  dental  radiography  and 
mammography.  The  most  recent 
amendments  to  the  performance 
standard,  published  in  the  Federal 
Register  of  May  3, 1993  (58  FR  26386). 
and  corrected  May  28. 1993  (58  FR 
31067),  and  May  19. 1994  (59  FR 
26402).  did  not  affect  the  timer 
requirements  for  dental  systems  or  the 
x-ray  beam  limitation  on  mammography 
systems.  Most  recently,  the  passage  of 
the  MQSA  (Pub.  L.  102-539)  and 
issuance  of  interim  and  final  MQSA 
regulations  have  focussed  attention  on 
the  mammography  equipment 
requirements  contained  in  part  1020. 
Although  the  MQSA  is  directed  to 
facility  requirements  for  maintaining 
mammography  quality,  both  the  interim 
and  the  final  MQSA  regulations  contain 
certain  requirements  for  mammographic 
x-ray  equipment  that  is  also  subject  to 
the  performance  standard  for  diagnostic 
x-ray  systems  (58  FR  67558,  58  FR 
67565.  and  62  FR  55976). 

The  safety  and  performance  aspects  of 
panoramic  dental  systems  were 
disciissed  with  the  Technical  Electronic 
Product  Radiation  Safety  Standcuds 
Committee  (TEPRSSC)  in  1996. 
TEPRSSC  is  a  statutory  advisory 
committee  (21  U.S.C.  360kk(f)(l)(A)) 
that  FDA  is  required  to  consult  prior  to 
proposing  any  electronic  product 
performance  standards  under  the  act. 
TEPRSSC  recommended  that  the 
performance  standard  be  amended  to 
exempt  panoramic  systems  from  the 
timer  reset  requirement.  The  issues  of 
collimation  of  the  mammography  x-ray 
field  and  primary  barrier  transmission 
were  presented  and  discussed  with 
TEPRSSC  at  the  1997  meeting.  The 
recommendation  was  that  FDA  amend 
the  performance  standard  for  diagnostic 
x-ray  systems  to  allow  the  dimensions 
of  the  x-ray  beam  to  exceed  the  image 
receptor  dimensions  by  up  to  2  percent 
of  the  SID.  and  that  the  beam  be  fully 
intercepted  by  the  image  receptor 
support  device,  except  on  the  chest  wall 
side.  TEPRSSC  also  recommended  that 
the  primary  barrier  transmission 
requirement  be  retained,  that 
manufacturere  discontinue  the  practice 
of  designing  general  purpose  x-ray 
systems  so  that  they  may  be  used  to 
perform  mammography,  and  that 
manufacturen  not  promote  or  encourage 
their  use  for  mammography.  FDA  has 


revieived  the  recommendations  of 
TEPRSSC  and  agrees  with  their 
recommendations.  Accordingly,  FDA  is 
proposing  to  amend  the  performance 
standard  as  indicated  as  follows. 

Amendments  to  performance 
standards  for  electronic  products 
ordinarily  become  effective  1  year  after 
the  date  of  publication  of  the  final  rule 
to  allow  sufficient  time  for 
manufactiuen  to  implement  changes  in 
design  or  production  practices  (21 
U.S.C.  360kk(c)).  FDA  beUeves  it  would 
have  good  cause  for  prescribing  an 
earlier  effective  date  for  these  proposed 
mammography  amendments,  as 
unneeded  delay  in  their  implementation 
could  lead  to  difficulties  for 
mammography  facilities  because  of 
confusion  about  the  requirements  of 
different  government  standards  when 
the  MQSA  final  regulations  become 
eCfective  in  April  1999.  FDA  also  feels 
that  an  unneeded  delay  in  the  final 
dental  x-ray  amendments  could  lead  to 
problems  for  dental  facilities.  Because 
this  proposed  amendment  clarifies  a 
provision  of  the  Federal  standards.  FDA 
believes  that  it  will  prevent 
mistmderstandings  by  State  regulatore. 
FDA  welcomes  comments  on  the 
timeframe  for  implementation  of  a  final 
rule. 

n.  Dental  X-Ray  Devices 

A.  Panoramic  Dental  Radiography 

FDA  established  the  requirement  that 
exposure  timere  be  automatically  reset 
upon  premature  termination  of  an 
exposure  because  the  agency  believed 
that  the  resulting  radiograph  would  not 
provide  adequate  diagnostic  information 
because  of  insufficient  exposure  of  the 
film.  Further,  it  was  felt  that  the 
continuation  of  the  exposure  was  not 
advisable  because  any  patient 
movement  occurring  for  any  reason 
would  make  it  impossible  to  obtain  an 
adequate  diagnostic  image.  The 
rationale  was  that  discontinuing 
exposure  would  ensure  that  the  patient 
did  not  receive  exposure  to  x-rays  that 
was  unnecessary  since  it  would  not 
produce  a  clinically  useful  radiograph. 
The  requirement  that  the  timer 
automatically  be  reset  results  in  a  repeat 
exposiue  &t>m  the  start  in  order  to 
achieve  adequate  radiographic  quality. 

In  1974.  FDA  determined  through 
correspondence  with  a  manufacturer  of 
panoramic  dental  units  that  the  timer 
requirement  of  §  1020.31(a)(2)(i)  should 
not  apply  to  the  manufacturer's  units. 
The  manufacturer's  units  performed  a 
panoramic  sweep  in  9  to  12  seconds. 
However,  if  the  system  were  stopped,  it 
could  resume  the  panoramic 
examination  starting  frtun  where  it  was 
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interrupted,  and  viable  image  data 
would  still  be  obtained  mthout  the 
need  to  restart  the  panoramic  view.  This 
resumption  was  because  of  the  design  of 
the  system  and  the  manner  in.  which  the 
image  was  acquired.  As  the  tube  head  of 
a  panoramic  system  moves,  so  does  the 
fiun,  resulting  in  only  a  small  portion  of 
the  film  being  irradiated  at  a  given 
interval  of  time.  A  lead  shield  protects 
the  unexposed  and  previously  e^qposed 
parts  of  the  film.  Therefore,  stopping 
and  restarting  of  the  exposure  aid  not 
result  in  a  radiograph  which  was 
unusable. 

FDA  notified  the  manufacture  that 
the  panoramic  dental  unit  would  not  be 
considered  noncompliant  with  the 
performance  standard  of 
§  1020.31(a)(2)(i)  and  FDA  has  followed 
this  interpretation  for  other  panoramic 
dental  units  that  perform  in  a  similar 
manner  since  then. 

B.  Interpretations  of  the  Performance 
Standarxi 

Although  the  agency  has  exercised  its 
discretion  in  not  enforcing  the  timer 
requirement  against  manufacturere  of 
panoramic  dental  units.  FDA  believes  it 
is  necessary  to  expressly  exempt  such 
units  from  the  timer  reset  requirement. 
Section  542  of  the  act  (21  U.S.C.  360ss) 
provides  that  any  State  or  local  standard 
applicable  to  the  same  aspect  of 
performance  as  the  Federal  performance 
standard  must  be  identical  to  the 
Federal  standard.  State  and  local 
officials  in  jurisdictions  that  have 
adopted  requirements  identical  to 
§  1020.31(a)(2)(i)  may  enforce  that 
requirement  against  manufacturere  of 
panoramic  dental  units.  Thus,  to  ensure 
consistency  among  Federal.  State,  and 
local  requirements.  FDA  believes  a 
change  to  the  performance  standard  is 
necessary. 

m.  Munmography  X-Ray  Devices 

A.  Equipment  Requirements  and  the 
Marrunoffvphy  Quality  Standards  Act 

The  MQSA  and  FDA's  regulations 
governing  mammography  establish 
quality  standards  for  facilities 
performing  mammography  to  assure 
safe,  reliable,  and  accurate 
mammography  nationwide.  FDA  would 
like  to  ensure  that  the  standards 
pertaining  to  radiation  emitting 
electronic  products,  including 
mammography  equipment,  and  those 
pertaining  to  the  facilities  that  use  sudi 
equipment  are  in  accord.  Presently,  the 
equipment  standard  specifies  that  the  x- 
ray  field  must  be  contained  within  the 
borders  of  the  image  receptor,  except  on 
the  chest  wall  side  (§  1020.31(f)(3)).  The 
equipment  standard  also  indicates  a 


limit  cm  the  piavimnin  allowable 
transmission  through  the  image  receptor 
support  device.  FDA  proposes  to  modify 
the  field  alignment  requirements  to 
allow  the  x-ray  field  to  extend  beyond 
any  edge  of  the  image  receptor  in  such 
a  manner  that  this  extension  does  not 
exceed  2  percmt  of  the  SID.  The  limit 
on  x-ray  transmission  through  the  image 
receptor  support  would  still  apply 
except  on  the  chest  wall  edge. 

The  MQSA  requires  that  only 
equipment  specifically  designed  for 
mammography  can  be  used  by  tacilities. 
Systems  dmigned  for  other  types  of 
studies  but  provided  with  spncial 
attachments  for  mammography  are  no 
longer  allowed  under  MQSA.  As  a 
result,  it  is  proposed  that  §  1020.31(f)(3) 
be  changed  to  be  consistent  with  the 
MQSA  requiremenU  by  deleting  the 
language  whidi  previously  included 
general  purpose  radiographic  systems. 

B.  Field  Size  Limitations 

Section  1020.31(f)(3)  pertains  to  field 
limitation  of  mammographic  x-rey 
equipment.  It  states  that: 

(Rladiographic  systams  designed  only  far 
mammograpny  and  general  purpow 
radiographic  systems,  when  special 
attachments  far  mammograplqr  are  in  service, 
shall  be  provided  with  means  to  limit  the 
useful  beam  snch  that  the  x-ny  firid  at  the 
plane  of  tha  image  receptor  does  not  extend 
beyond  any  edge  of  the  image  receptor  at  any 
designated  SID  except  the  edge  of  the  image 
receptor  designed  to  be  adjacent  to  the  diast 
wall  where  the  x-ray  field  may  not  extend 
beyond  this  edge  by  more  than  2  percent  of 
the  SID. 

The  previous  requirement  holds  the 
manufacturo'  m  assembler  of  the 
equipment  (not  the  facility)  re^ionsible 
for  providing  means  to  limit  the  x-ray 
field  at  the  image  receptw  plane  so  that 
the  x-ray  field  does  not  extend  beyond 
any  edge  of  the  image  receptor  except 
the  side  adjacent  to  the  chest  walL 
FDA's  standard  also  defines  the  image 
receptor  as  a  fluorescent  screen, 
radiographic  film,  solid-state  detector, 
or  gaseous  detector,  which  transfiums 
incident  x-ray  photons  either  into  a 
visible  image  or  into  another  f(xm 
which  can  be  made  into  a  visible  image 
by  further  transfannaticuis. 

The  image  reenter  is  the  film  itself 
(where  film  is  used).  In  this  case, 
neither  the  image  receptor  assembly  nor 
the  cassette  holder  is  considered  the 
image  receptor.  For  fixed  aperture 
devices,  in  order  to  assure  that  the  x-ray 
field  does  not  exceed  the  edges  of  the 
image  receptor,  the  manufarturer  must 
restrict  the  beam  so  that  unexposed 
edges  will  appear  on  the  developed  film 
to  accoimt  for  film  size  tolerances  or 
shifts  inside  the  cassette.  For  stepless 
adjustable  beam-limiting  devices  (BLD), 


the  means  provided  by  the  manufacturer 
to  assure  compliance  with  the  previous 
requirement  is  that  the  x-ray  field  must 
always  be  slightly  smaller  than  the  light 
field.  Thus,  when  the  opraator  adjusts 
the  li^t  field  to  the  image  receptm  size, 
the  x-ray  field  will  indeed  be  contained 
within  the  borders  of  the  image  receptco' 
(except  of  course  on  the  side  adjacent  to 
the  chest  wall  wdiich  is  allowed  a 
tolerance  of  up  to  2  percent  of  the  SID). 
For  this  type  of  BLD,  the  operator  may 
also  open  the  field  to  any  size  and  is 
limited  only  by  the  maximum  opening 
allowed  by  the  system  which  slKHild  be 
restricted  by  the  limits  established  by 
$1020.31(m). 

One  aspect  of  the  MQSA  requirements 
addresses  the  proper  viewing  of 
mammography  films.  Hie  standard 
practice  is  that  these  be  read  on  view 
boxes  (light  boxes)  writh  the  ambient 
nxun  light  levels  reduced.  Unexposed 
film  areas  and  parts  of  the  light  box 
should  be  masked  to  prevent  the  bright 
light  surrounding  the  radiograph  from 
interfering  with  the  inteiprsUtion  under 
these  conditions.  It  is  possible  to  tailor 
the  m"«^i"e  of  these  areas  fior  individual 
cases;  however,  this  becomes  a  problem 
when  large  numben  of  films  are  viewed, 
as  in  a  breast  screening  program.  The 
work  of  the  radiologist  is  eaqpeditod  if 
radiographs  are  {voduced  without 
transparent  margins.  Another 
consideration  is  that  the  clinical  image 
review  process  of  accreditation  bodies, 
such  as  the  American  CoUeoe  of 
Radiology,  is  simplified  by  having  to 
create  only  one  mask  size,  rather  than 
having  to  create  individualized  masks 
fm  each  fadhty.  A  practice  used  by 
some  fadUties  with  variable  aperture 
BLD  is  to  increase  the  x-ray  field  size  to 
expose  the  borden  of  the  film  and  thus 
reouoe  the  need  to  provide  a  different 
mask  far  each  film.  However,  fixed 
aperture  S3rstems  cannot  open  up  or 
adjust  the  field  size  to  cover  the  entire 
film  to  eliminate  the  unexpoaed  borders. 
The  radiation  safety  concept  of 
oollimating  the  x-ray  beam  to  the  body 
region  of  interest  is  vaUd  in 
mammography,  but  it  is  of  Uttle 
relevance  since  tha  fateast  is  mnmally 
completely  irradiated.  Thoe  is  Uttle 
evidence  that  changing  the  x-ray  field 
oovwage  from  just  inside  the  ed^es  of 
the  film  to  just  outside  the  edges  of  the 
film  would  make  a  clinically  significant 
difference  in  image  quality  or 
significantly  raise  the  radiation  safety 
risk  to  eithCT  the  patient  or  the 
equipment  operator. 

Aooptian  of  the  2  percent  tolerance 
would  bring  FDA  into  harmonization 
with  the  Intematioaal  Electroterhninal 
Ccmunissian  (lEC)  equipment  standard. 
The  lEC  has  developed  a  draft  standard 
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which  addresses  the  requirements  for 
the  safety  of  mammographic  x-ray 
equipment  and  mammographic 
stereotactic  devices  (lEC  62B/60601-2- 
45).  Included  in  this  doounent  is  a 
requirement  that  the  x-ray  field  not 
exceed  the  dimensions  of  the  image 
receptor  by  more  than  2  percent  of  the 
source-image  receptor  distance,  in 
agreement  with  what  FDA  is  herein 
proposing.  In  the  rationale  given  for  this 
decision,  the  lEC  included  a  discussion 
of  currently  accepted  clinical  practice 
that  involves  irradiating  the  same  field 
size  area  for  all  patients,  which  in  most 
cases  substantially  overlaps  the  actual 
region  of  interest.  The  increasing  use  of 
brighter  view  boxes  and  radiographs  of 
higher  optical  densities  is  also 
mentioned,  along  with  the  importance 
of  eliminating  view  box  glare  at  the  film 
edges.  Balancing  this  against  the  basic 
radiation  safety  guidance  of  irradiating 
only  the  area  of  interest,  the  lEC 
concluded  that,  in  this  case,  any 
potential  increase  in  patient  dose  was 
justified  by  the  overall  benefit  to  the 
population  being  screened. 

With  variable  aperture  collimation 
there  is  no  control  over  how  much  the 
x-ray  beam  can  exceed  the  image 
receptor  since  the  operator  can  adjust 
the  field  larger.  However,  the  field 
should  not  be  larger  than  the  image 
receptor  supporting  device  to  prevent 
primary  beam  irradiation  of  other  parts 
of  the  body. 

Manufacturers  of  mammographic 
equipment  have  requested  that  FDA 
address  the  confusion  between  the 
requirements  of  the  x-ray  performance 
standards  and  the  MQSA.  FDA  is  not 
requiring  that  the  x-ray  field  must 
exceed  the  area  of  the  x-ray  film.  Rather, 
FDA  is  providing  flexibility  by  allowing 
the  manufacturers  to  design  their 
equipment  so  that  the  x-ray  field  may  be 
used  to  darken  the  film  to  its  borders  if 
desired  by  the  purchaser.  Whether  the 
film  has  borders  or  is  darkened  to  the 
edges,  proper  masking  of  the  film  for 
viewing  is  still  needed  for  best  viewing 
results. 

C.  X-ray  Transmission  Through  Primary 
Barrier 

In  addition  to  the  requirements  for  x- 
ray  field  limitation  and  alignment  for 
mammography,  requirements  for 
primary  beam  transmission  became 
effective  on  September  5,  1978.  The 
current  requirement,  §  1020.31(m), 
states  that: 

(F|or  x-ray  systems  manufactured  after 
September  5. 1978.  which  are  designed  only 
for  mammography,  the  transmission  of  the 
primary  beam  through  any  image  receptor 
support  provided  with  the  system  shall  be 
limited  such  that  the  exposure  5  centimeters 


firom  any  accessible  surface  beyond  the  plane 
of  the  image  receptor  supporting  device  does 
not  exceed  2.S8xl(H  C/kg  (0.1  mR)  for  each 
activation  of  the  tube. 
The  intent  of  this  requirement  is  to 

Erovide  radiation  safety  for  the  patient 
Byond  the  plane  of  the  image  receptor. 
Based  on  the  restrictions  described  in 
§  1020.31(m)  and  the  accompanying 
preamble,  it  is  clear  that  the  intent  of 
the  image  receptor  supporting  device 
(IRSD)  requirement  was  to  reduce 
irradiation  beyond  the  plane  of  the 
image  receptor  or  the  IRSD  which  could 
strike  the  patient.  Thus,  primary 
irradiation  must  be  blocked  and  reduced 
for  any  accessible  area  5  centimeters 
(cm)  beyond  the  image  plane.  It  is     - 
imderstood  that  for  the  chest  wall  side 
some  primary  beam  irradiation  would 
not  be  blocked  by  the  IRSD  and  this  is 
allowed  in  order  to  obtain  as  much 
diagnostic  information  from  the  chest 
wall  side  of  the  breast  as  possible.  Since 
all  of  the  primary  beam  (except  on  the 
chest  wall  side)  should  be  intercepted 
by  the  IRSD.  a  measurement  only  need 
be  made  of  the  transmitted  beam  and  at 
the  shortest  SID  which  would  yield  the 
largest  transmission  reading.  While  it 
may  be  safe  to  allow  the  x-ray  field  to 
exceed  the  image  receptor  by  a  certain 
amount,  and  necessary  in  order  to 
adequately  image  the  breast  tissue 
anatomy  in  the  chest  wall  area,  there  is 
no  adequate  justification  for  allowing 
the  primary  beam  to  extend  beyond  the 
primary  barrier  provided  by  the  IRSD 
except  at  the  chest  wall  side. 

An  additional  problem  arises  for  those 
manufacturers  who  use  their  cassette  as 
the  image  receptor  support  device  and 
have  placed  attenuating  material  on  the 
bottom  of  the  cassette  in  order  to  meet 
the  transmission  requirements.  Should 
the  edge  alignment  requirements  be 
increased  by  amendment,  these 
manufacturers  would  need  to  add  an 
additional  barrier  to  their  system  or 
continue  to  restrict  the  beam  to  prevent 
unattenuated  primary  beam  beyond  the 
plane  of  the  IRSD.  FDA  feels  that  the 
definition  of  an  image  receptor  support 
which  appears  in  §  1020.30(b)  should  be 
changed  to  indicate  that  the  support 
device  must  provide  a  primary 
protective  barrier.  This  should  apply  for 
any  orientation  of  the  x-ray  tube  and 
image  receptor  support  device  assembly, 
not  just  in  the  horizontal  plane  as  it 
currently  states.  Furthermore,  exposures 
should  not  be  possible  without  the 
image  receptor  support  device,  acting  as 
theprimary  barrier,  being  in  place. 
The  primary  barrier  transmission 
requirement  is  an  absolute  restriction. 
The  limit  specified  leaves  the 
manufacturer  free  to  choose  the  method 
to  reduce  the  x-ray  transmission  so  that 


it  does  not  exceed  2.58  xlQ-*  coulombs 
(C)  per  kilogram  (kg)  (0.1  milliroentgen 
(mR))  per  exposure.  The  image  receptor 
support  device  must  intercept  all  of  the 
primary  beam  (except  the  chest  wall 
side)  and  reduce  the  transmitted 
radiation  to  what  is  considered  safe  and 
feasible.  Any  changes  in  the  field  sizing 
should  ensure  adherence  to  the 
transmission  requirements.  In  the  past, 
all  systems  in  use  for  mammography 
had  fixed  aperture  plates  for  x-ray  field 
determination.  The  advent  of  the 
variable  aperture  BLD  for 
mammography  is  potentially  a  problem 
if  a  beam-limiting  device  is  opened  so 
that  primary  x-rays  extend  beyond  the 
primary  banier  provided  by  the  image 
receptor  support  device.  In  order  to 
prevent  this,  a  variable  aperture  BLD 
must  provide  some  restriction  on  the 
maximum  field  size  to  ensure  that  the 
primary  beam  is  contained  within  the 
IRSD  which  is  also  a  primary  barrier.  In 
other  words,  with  the  collimator  opened 
as  wide  as  possible,  primary  x-radiation 
should  not  extend  beyond  Ithe  barrier,  at 
any  available  SID.  except  at  the  chest 
wall  side,  and  the  exposure  level  5  cm 
beyond  this  barrier  should  be  less  than 
the  exposure  value  given  previously. 
FDA's  position  on  primary  barrier 
transmission  is  in  agreement  with  that 
taken  by  the  lEC.  Their  draft  standard 
on  safety  requirements  for 
mammography  systems  (62B/60601-2- 
45)  requires  primary  barrier  shielding  to 
extend  at  least  to  the  projection  of  the 
patient  support  at  the  chest  wall  side, 
and  to  extend  at  least  1  percent  of  the 
SID  beyond  the  x-ray  field  at  the  other 
sides. 

IV.  Enviroiunental  Impact 

The  agency  has  determined  under  21 
CFR  25.30(a)  and  (i)  and  25.34(c)  that 
this  action  is  of  a  type  that  does  not 
individually  or  ciunulatively  have  a 
significant  effect  on  the  human  — - 

environment.  Therefore,  neither  an 
environmental  assessment  nor  an 
environmental  impact  statement  is 
required. 

V.  Comments 

Interested  persons  may,  on  or  before 
January  27, 1999.  submit  to  the  Dockets' 
Management  Branch  (address  above) 
written  comments  regarding  this 
proposal.  Two  copies  of  any  conunents 
are  to  be  submitted,  except  that 
individuals  may  submit  one  copy. 
Comments  are  to  be  identified  with  the 
docket  number  foimd  in  brackets  in  the 
heading  of  this  document.  Received 
comments  may  be  seen  in  the  office 
above  between  9  a.m.  and  4  p.m.. 
Monday  through  Friday. 
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VI.  Analysis  of  Impacts 

FDA  has  examined  the  impact  of  this 
proposed  rule  under  Executive  Order 
12866  and  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601-612)  (as  amended  by 
subtitle  D  of  the  Small  Business 
Regulatory  Fairness  Act  of  1996  (Pub.  L. 
104-121)).  and  the  Unfimded  Mandates 
Reform  Act  of  1995  (Pub.  L.  104-4). 
Executive  Order  12866  directs  agencies 
to  assess  all  costs  and  benefits  of 
available  regulatory  alternatives  and. 
when  regulation  is  necessary,  to  select 
regulatory  approaches  that  maximize 
net  benefits  (including  potential 
economic,  environmental,  public  health 
and  safety,  and  other  advantages; 
distributive  impacts:  and  equity).  The 
agency  believes  that  this  proposed  rule 
is  consistent  with  the  regulatory 
philosophy  and  principles  identified  in 
the  Executive  Onler.  In  addition,  the 
proposed  rule  is  not  a  significant 
regulatory  action  as  defined  by  the 
Executive  Order  and  therefore  is  not 
subject  to  review  under  the  Executive 
Order. 

The  Regulatory  Flexibility  Act 
requires  agencies  to  analyze  regulatory 
options  that  would  minimize  any 
significant  impact  of  a  rule  on  small 
entities.  An  analysis  of  available 
information  suggests  that  costs  to  the 
entities  most  affected  by  this  rule, 
including  small  entities,  are  not 
expected  to  be  significant,  as  described 
in  the  following  analysis.  FDA  believes 
that  the  proposed  regulation  will  not 
have  a  significant  impact  on  a 
substaiitial  number  of  small  entities,  but 
conducted  an  initial  regulatory 
flexibility  analysis  to  ensure  that 
impacts  on  small  entities  were  assessed 
and  to  alert  any  potentially  impacted 
entities  to  the  opportunity  to  submit 
comments  to  the  agency.  This  proposed 
rale  will  not  impose  costs  of  $100 
million  or  more  in  either  the  private 
sector  or  State,  local,  and  tribal 
govenunents  in  the  aggregate. 
Consequently,  a  summary  statement  of 
analysis  imder  section  202(a)  of  the 
Unfundet'  Mandates  Reform  Act  of  1995 
is  not  required. 

In  part,  the  proposed  rule  codifies  the 
equipment  performance  standards 
-   established  under  the  Mammography 
Quality  Standards  Act  of  1992  (MQSA) 
(Pub.  L.  102-539)  by  proposing  to 
require  only  x-ray  systems  designed 
solely  for  mammography  be  marketed 
for  mammography.  This  proposal 
updates  the  x-ray  performance  standard 
to  reflect  a  standard  already  enforced 
under  MQSA.  Consequently.  FDA 
expects  no  economic  impact  from  this 
portion  of  the  proposed  rule. 


The  proposed  rule  also  proposes  to 
permit  the  x-ray  irradiation  field  to 
extend  to  the  edges  of  the  x-ray  film  but 
not  beyond  the  primary  barrier  provided 
by  the  image  receptor  support  device.  It 
further  proposes  to  change  the 
definition  of  an  image  receptor  support 
device,  clarifying  that  it  must  provide  a 
primary  protective  banier  and  that 
exposures  should  not  be  possible 
without  the  image  receptor  support 
device  being  in  place,  acting  as  the 
primary  barrier.  Exposing  all  of  the  film 
allows  one  size  of  film  mask  to  be  used 
for  proper  viewing  of  mammography 
films  using  light  boxes  while  not 
allowing  the  beam  beyond  the  primary 
barrier  protects  the  patient  from 
unnecessary  exposure  to  radiation.  FDA 
believes  that  most  of  the  image  receptor 
support  devices  that  are  currently  in  use 
provide  a  primary  protective  barrier  that 
meets  the  requirements  in  the  proposed 
amendments  to  §§  1020.30(b)  and 
1020.31(m).  In  addition,  when  the 
manufacturer's  design  of  the  cassette 
holder  provides  the  primary  barrier 
attenuation  itself,  then  the  cassette 
holder  is  considered  a  part  of  the  image 
receptor  support  device.  Therefore,  FDA 
estimates  that  the  proposed 
amendments  to  §§  1020.30(b)  and 
1020.31(m)  will  impose  minimal  new 
costs.  This  proposal  also  allows  more 
flexibility  for  mammography  facilities 
and  accreditation  bodies  without 
compromising  the  public  health  and 
may  reduce  costs  to  mammography 
facilities  and  accreditation  bodies  by 
simplifying  the  masking  of  images. 

"Tne  proposed  rule  further  proposes  to 
exempt  panoramic  x-ray  dental  units 
from  the  requirement  that  they  be 
manufactured  with  exposure  timere 
which  automatically  reset  to  zero  or  the 
initial  setting  upon  premature 
termination  of  an  exposure.  For 
panoramic  dental  exposures, 
interrupting  the  exposure  does  not  affect 
the  quality  of  images  already  taken. 
Consequently,  restarting  the  exposure  at 
the  initial  starting  point  exposes 
patients  to  unnecessary  radiation.  This 
proposal  removes  a  regulatory 
requirement,  while  still  protecting  the 
public  health,  and  may  reduce  costs  to 
dental  facilities  and  patients. 

The  Safe  Medical  Devices  Act  of  1990 
(Pub.  L.  101-629).  enacted  on  November 
28, 1990,  transferred  the  provisions  of 
the  Radiation  Control  for  Health  and 
Safety  Act  of  1968  (Pub.  L  90-602)  from 
Title  ra  of  the  PHS  Act  (42  U.S.C.  201 
et  seq.)  (PHS  Act)  to  chapter  V  of  the  act. 
These  provisions  regulate  electronic 
products  which  emit  radiation.  On 
October  27, 1992,  the  MQSA  (Pub.  L. 
102-539)  was  enacted  to  esUblish 
uniform,  national  quality  standards  for 


mammography.  MQSA  (42  U.S.C. 
263b(f)(l)(B))  requires  the  use  of 
radiological  equipment  specifically 
designed  for  mammography  to  be  used 
for  mammography.  Similarly. 
§  900.12(b)(1)  of  the  interim  and  final 
mammography  regulations  prohibits  the 
use  of  conventionial  radiographic 
equipment  for  mammography.  FDA  has 
reviewed  related  Federal  mles  and  has 
not  identified  any  other  rules  that 
duplicate,  overlap,  or  conflict  with  the 
proposed  rule.  FDA  has  also  identified 
no  new  reporting,  recordkeeping  or 
other  comphance  requirements 

associated  with  this  proposed  rule.     

There  are  approximately  10.000 
manmoography  facilities  in  the  United 
States.  Because  this  potential  change  in 
the  performance  standard  only  applies 
to  machines  manufactured  after  the 
effective  date  of  the  final  rule,  the 
associated  cost  does  not  apply  to  those 
machines  manufactured  prior  to  that 
date.  FDA  estimates  that  approximately 
10  percent  of  facilities  replace  their 
mammography  machines  in  any  1  year. 
At  this  time,  FDA  is  unable  to  estimate 
the  demand  for  the  proposed  systems 
modifications.  As  disoissed  previously. ' 
the  proposed  change  concerning  x-ray 
beam  collimation  is  less  restrictive  than 
the  present  standard.  FDA  estimates  the 
cost  per  system  to  be  between  $0  and 
$5,000  if  the  system  modification  is 
made  during  production. 

There  are  approximately  138,500 
dental  facilities  in  the  United  States  of 
which  40  percent  provide  access  to 
panoramic  dental  x-ray  units.  An 
uncertain  number  of  these  fadUties  may 
request  the  manufacturer  to  remove  the 
automatic  reset  of  the  exposure  timer  on 
their  panoramic  machines;  ho^Arever, 
they  are  not  required  to  do  so.  FDA 
believes  that  the  facility  will  only  make 
this  change  if  it  is  economically  or 
clinically  advantageous  to  do  so.  FDA 
estimates  it  will  cost  a  facility  an 
amount  equal  to  what  would  be 
assessed  for  a  routine  service  call 
(approximately  $150.00  or  less)  to 
remove  the  automatic  reset  function  for 
premature  termination  of  an  exposure 
for  existing  systems.  FDA  believes  that 
manufacturers  no  longer  manufacture 
panoramic  dental  x-ray  units  with 
automatic  reset  exposure  times. 

Most,  if  not  all,  of  the  mammography 
facilities  and  dental  faciUties  would  be 
considered  small  under  the  criteria 
established  by  the  Small  Business 
Administration.  FDA's  r^stration 
system  shows  five  manufacturere  of 
panoramic  dental  units.  Of  the  domestic 
manufacturers,  none  would  be 
considered  small  entities.  There  are 
approximately  10  manufacturers  of 
mammography  x-ray  systems.  Of  these 
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manuiiBcturers,  none  would  be 
considered  small  entities.  FDA  invites 
comments  on  this  analysis  of  the 
number  of  entities  that  may  be  affected 
by  the  proposed  changes  to  the 
performance  standard. 

For  the  mandatory  changes  proposed 
for  image  receptor  support  devices,  FDA 
believes  that  most  of  the  image  receptor 
support  devices  that  are  ciurently  in  use 
provide  a  primary  barrier  that  is  capable 
of  meeting  the  requirements  in  the 
proposed  amendments  to  §§  1020.30(b) 
and  1020.31(m).  There  are 
approximately  10.000  mammography 
facilities  in  the  United  States.  Because 
this  potential  change  in  the  performance 
standard  only  applies  to  systems 
manufactured  after  the  effective  date  of 
a  final  rule,  the  costs  associated  with 
any  changes  that  may  need  to  be  made, 
would  not  apply  to  those  machines 
manufactured  prior  to  that  date.  FDA 
estimates  that  approximately  10  percent 
of  facilities  replace  their  mammography 
systems  in  any  1  year  (10  percent  of 
10.000  =  1,000).  FDA  estimates  the  cost 
per  system  to  be  between  $0  and  $2,000 
in  the  event  that  any  manufacturers  are 
required  to  implement  design  or 
production  changes  to  ensure  that 
exposures  not  be  permitted  on  their 
systems  without  a  primary  barrier  being 
in  place.  FDA  estimates  approximately 
95  percent  of  the  systems  ciurently 
being  marketed  already  meet  this 
requirement.  With  an  annual 
mammography  system  replacement  rate 
of  10  percent  (i.e..  1.000  new  systems 
purchased  per  year),  FDA  estimates  only 
approximately  5  percent  of  these  1,000 
systems  may  increase  in  cost  to  meet  the 
requirement.  To  calculate  the  annual 
cost,  FDA  estimates  a  cost  of  $0  to 
$2,000  per  system  multipUed  by  50 
systems  (5  percent  of  1.000  =  50).  Using 
this  estimate,  the  costs  are  expected  to 
be  approximately,  $0  to  $100,000. 

Under  these  proposed  changes  to  the 
performance  standard,  FDA  allows 
manufacturers  and  facilities  to  decide 
whether  to  implement  any  device 
modifications  in  response  to  the  greater 
flexibility  proposed  in  these 
mammography  collimation 
requirements.  If  the  benefits  associated 
with  the  flexibility  proposed  in  this 
rulemaking  are  outweighed  by  the  costs 
to  the  facility,  the  facility  can  choose  to 
not  purchase  a  device  which  has  been 
modified  in  response  to  the  greater 
flexibility  proposed  in  this  rulemaking. 
With  regard  to  the  mandatory  change 
proposed  for  the  primary  barrier 
requirement,  FDA  believes  that  the  great 
majority  of  the  image  receptor  support 
devices  that  are  currently  being 
manufactured  provide  a  primary  barrier 
that  is  capable  of  meeting  the 


requirements  in  the  proposed 
amendment  to  §  1020.31(m).  Therefore, 
FDA  does  not  anticipate  that  the 
proposed  amendment  to  §  1020.31(m) 
will  impose  any  significant  costs. 
Because  most  of  these  proposed 
changes  to  the  mammography 
performance  standard  and  the  proposed 
change  to  the  timer  requirement  for 
panoramic  dental  systems  provide  for 
greater  flexibility,  FDA  considered  no 
alternatives  to  accomplish  the  stated 
objectives  of  the  applicable  statutes.  For 
the  primary  barrier  standard  proposed 
in  §  1020.31(m),  FDA  considered  not 
requiring  the  primary  barrier  to  be  in 
place  to  intercept  the  useful  beam.  This 
alternative  was  rejected  because  without 
the  primary  barrier  in  place,  patients 
would  be  exposed  to  unnecessary 
radiation. 

Vn.  Paperwork  Reduction  Act  of  1995 

FDA  tentatively  concludes  that  this 
proposed  rule  contains  no  new 
collections  of  information.  Therefore, 
clearance  by  the  Office  of  Management 
and  Budget  under  the  Paperwork 
Reduction  Act  of  1995  is  not  required. 

List  of  Soblecto  in  21  CFR  Part  1020 

Electronic  products.  Medical  devices. 
Radiation  protection.  Reporting  and 
recordkeeping  requirements.  Television. 
X-rays. 

Therefore,  imder  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs,  it  is  proposed  that 
21  CFR  part  1020  be  amended  as 
follows: 

PART  1020-PERFORMANCE 
STANDARDS  FOR  lOMZINQ 
RADIATION  EMrniNQ  PRODUCTS 

1.  The  authority  citation  for  21  CFR 
.part  1020  continues  to  read  as  follows: 

Authority:  21  U.S.C  351.  352.  360e-360j, 
360gg-360ss.  371,  381. 

2.  Section  1020.30  is  amended  by 
alphabetically  adding  a  definition  to 
paragraph  (b)  to  read  as  follows: 

11020.30    Diagnostic  x-ray  •ycisms  and 
ttMk  ma|or  compofMnts. 

•  •        •        •        • 

(b)«    •    • 

Image  receptor  supporting  device 
means,  for  mammography  x-ray 
systems,  that  part  of  the  system 
designed  to  support  the  image  receptor 
during  a  mammographic  examination 
and  to  provide  a  primary  protective 
barrier. 

•  •        •        •        • 

3.  Section  1020.31  is  amended  by 
revising  paragraphs  (a)(2)(i),  (f)(3).  and 
(m)  to  read  as  follows: 


flOeOJi    Redtegriylilc  equipmant 

•        •        •        •        • 

(a) 

(2)'    *    • 

(i)  Except  during  serial  radiography, 
the  operator  shall  be  able  to  tenninate 
the  exposure  at  any  time  during  an 
exposure  of  greater  than  one-half 
second.  Except  during  panoramic  dental 
radiography,  termination,  of  exposure 
shall  cause  automatic  resetting  of  the 
timer  to  its  initial  setting  or  to  zero.  It 
shall  not  be  possible  to  make  an 
exposure  when  the  timer  is  set  to  a  zero 
or  off  position  if  either  position  is 
provided. 

(f)*    •     • 

(3)  Systems  designed  for 
mammography,  (i)  Mammographic 
beam-limiting  devices  manufactured 
after  (the  effective  date  of  the  final  rule) 
shall  be  provided  with  means  to  limit 
the  useful  beam  such  that  the  x-ray  field 
at  the  plane  of  the  image  receptor  does 
not  extend  beyond  any  edge  of  the 
image  receptor  by  more  than  2  [lercent 
of  the  SID.  This  requirement  can  be  met 
with  a  system  which  performs  as 
prescribed  in  paragraphs  (0(4)(i), 
(f)(4)(U),  and  (f)(4)(iu)  of  this  section. 
For  systems  which  allow  changes  in  the 
SID.  the  SID  indication  specified  in 
paragraphs  (f)(4)(ii)  and  (0(4)(iii)  of  this 
section  shall  be  the  maximum  SID  for 
which  the  beam-limiting  device  or 
aperture  is  designed. 

(ii)  Each  image  receptor  supporting 
device  intended  for  installation  on  a 
system  designed  for  mammography 
shall  have  clear  and  permanent 
mariungs  to  indicate  the  maximum 
image  receptor  size  for  which  it  is 
designed. 

(m)  Primary  protective  barrier  for 
mammography  x-ray  systems.  For 
mammography  x-ray  systems 
manufactured  after  (the  effective  date  of 
the  final  rule). 

(1)  At  any  SID  where  exposures  can 
be  made,  the  image  receptor  support 
device  shall  provide  a  primary 
protective  barrier  whic^  intercepts  the 
cross  section  of  the  useful  beam  along 
every  direction  except  at  the  chest  wall 
edge. 

(2)  The  x-ray  tube  shall  not  pennit 
exposure  unless  the  barrier  is  in  place 
to  intercept  the  useful  beam  as  required 
in  par^raph  (m)(l)  of  this  section. 

(3)  The  transmission  of  the  useful 
beam  through  the  primary  protective 
barrier  shall  be  liniited  such  that  the 
exposure  5  centimeters  &x>m  any 
accessible  surfiM^e  beyond  the  plane  of 
the  primary  protective  barrier  does  not 
exceed  2.58x10-*  C/kg  (0.1  mR)  for  each 
activation  of  the  tube. 
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(4)  Compliance  shall  be  determined 
with  the  x-ray  system  operated  at  the 
minimum  SID  for  which  it  is  designed, 
at  the  maximum  rated  peak  tube 
potential,  at  the  maximum  rated  product 
of  x-ray  tube  current  and  exposure  time 
(mAs)  for  the  maximum  rated  peak  tube 
potential,  and  by  measurements 
averaged  over  an  area  of  100  square 
centimeters  with  no  linear  dimension 
greater  than  20  centimeters.  The 
sensitive  volume  of  the  radiation 
measuring  instrument  shall  not  be 
positioned  beyond  the  edge  of  the 
primary  protective  barrier  along  the 
chest  wall  side. 

Dated:  October  21. 1998. 
William  K.  Hubbard. 

Associate  Commissioner  for  Policy 

Coordination. 

(PR  Doc.  98-28907  Filed  10-28-98;  8:45  am] 

MJJNO  CODE  41«>-01-F 


DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

33  CFR  Part  117 

[COD01-07-134] 

RIN211S-^E47 

DrawtMidga  Operation  Regulations: 
Passaic  Rhrer.  NJ 

agency:  Coast  Guard,  DOT. 
ACTION:  Supplemental  notice  of 
proposed  rulemaking. 

SUMMARY:  The  Coast  Guard  proposes  to 
change  the  operating  rules  for  the  1-280 
Bridge  (Stickel  Memorial),  mile  5.8,  over 
the  Passaic  River  at  Harrison.  New 
Jersey,  to  permit  the  draw  to  open 'on 
signal  after  a  twenty  four  hour  advance 
notice  is  given  due  to  the  infrequency  of 
requests  to  open  the  draw  by  vessels.  It 
is  expected  that  this  proposal  will 
relieve  the  bridge  owner  of  the 
requirement  to  have  a  drawtender 
present  and  still  provide  for  the  needs 
of  navigation. 

DATES:  Comments  must  be  received  by 
the  Coast  Guard  on  or  before  December 
28, 1998. 

ADDRESSES:  You  may  mail  comments  to 
Commander  (obr).  First  Coast  Guard 
District,  408  Atlantic  Avenue,  Boston, 
MA  02110-3350,  or  deliver  them  to  the 
same  address  between  7  a.m.  and  4 
p.m.,  Monday  through  Friday,  except 
Federal  holidays.  The  telephone  nimfiber 
is  (617)  223--8364.  The  First  Coast 
Guard  District  Bridge  Branch  maintains 
the  public  docket  for  this  rulemaking. 
Comments  and  documents  as  indicated 
in  this  preamble  will  become  part  of  this 


docket  and  will  be  available  for 
inspection  or  copying  at  the  above 
address  7  a.m.  to  3  p.m.  Monday 
through  Friday,  except  Federal  holidays. 
FOR  FURTHER  INFORMATION  CONTACT: 
John  W.  McDonald,  Project  Officer,  First 
Coast  Guard  District,  (617)  223-8364. 
SUPPI.EMENTARY  INFORMATION: 

Request  for  Conunents 

The  Coast  Guard  encourages 
interested  persons  to  participate  in  this 
matter  by  submitting  written  data, 
views,  or  arguments.  Persons  submitting 
comments  should  include  their  names 
and  addresses,  identify  this  rulemaking 
(CGDOl-97-134)  and  specific  section  of 
this  proposal  to  which  their  comments 
apply,  and  give  reasons  for  each 
comment.  Please  submit  two  copies  of 
all  comments  and  attachments  in  an 
unbound  format,  no  larger  than  6^/i  by 
11  inches,  suitable  for  cop)ring  and 
electronic  filing.  Persons  wanting 
acknowledgment  of  receipt  of  comments 
should  enclose  a  stamf>ed,  self- 
addressed  postcard  or  envelope. 

The  Coast  Guard  will  consider  all 
comments  received  during  the  comment 
period.  It  may  change  this  proposal  in 
response  to  comments  received.  The 
Coast  Guard  does  not  plan  to  hold  a 
public  hearing;  however,  persons  may 
request  a  public  hearing  by  writing  to 
the  Coast  Guard  at  the  address  listed 
imder  ADDRESSES.  The  request  should 
include  the  reasons  why  a  hearing 
would  be  beneficial.  If  it  is  determined 
that  the  opportunity  for  oral 
presentations  will  aid  this  rulemaking, 
the  Coast  Guard  will  hold  a  public 
hearing  at  a  time  and  place  annoimced 
by  a  subsequent  notice  published  in  the 
Federal  Roister. 

RegulatcHy  History 

On  May  18, 1998,  the  Coast  Guard 
published  a  notice  of  proposed 
rulemaking  entitled  Drawbridge 
Operation  Regulations  Passaic  River, 
New  Jersey,  in  the  Federal  Register  (63 
FR  27240).  The  Coast  Guard  did  not 
receive  any  comments  in  response  to  the 
notice  of  proposed  rulemaking.  No 
public  hearing  was  requested  and  none 
was  held. 

Background 

The  Route  280  Bridge,  mile  5.8,  at 
Harrison,  New  Jersey,  has  a  vertical 
clearance  of  35  feet  at  mean  high  water 
and  40  (set  at  mean  low  water. 

The  current  operating  regulations  in 
§  117.739(h)  require  the  bridge  to  op>en 
on  signal  if  at  least  eight  (8)  hours 
advance  notice  is  given.  There  have 
been  only  8  requests  to  open  this  bridge 
since  1987.  The  bridge  owner,  the  New 
Jersey  Department  of  Transportation 


(NJDOT),  has  requested  relief  fit>m  being 
required  to  crew  the  bridge  because 
there  have  been  so  few  requests  to  open 
the  bridge. 

The  Coast  Guard  published  a  notice  of 
proposed  rulemaking  on  May  18, 1998, 
which  allowed  that  the  bridge  need  not 
open  for  vessels  based  upon  the 
infi«quency  of  requests  to  open  the 
draw  in  past  years.  The  District 
Commander  has  subsequently  decided 
that  all  bridges  within  the  First  Coast 
Guard  District,  permitted  as  moveable 
bridges  and  required  to  be  maintained 
in  good  operable  condition  by  the 
general  requirements  for  bridges,  should 
continue  to  open  for  vessel  traffic  on  an 
advance  notice  basis  regardless  of  the 
frequency  of  the  requests  to  open  the 
bridge,  file  need  to  open  bridges  based 
upon  the  historical  frequency  of 
opening  requests  can  be  helpful  in 
determining  a  reasonable  time  period 
for  advance  notice  to  be  given  to  bridge 
owners  for  bridge  openings. 

Discussion  of  Revised  Proposal 

The  Coast  Guard  proposes  to  amend 
the  operating  regulations  to  allow  the 
draw  to  open  on  signal  after  a  twenty 
four  hour  advance  notice  for  openings  is 
given,  relieving  the  bridge  owner  of  the 
requirement  and  expense  to  crew  the 
bridge.  The  fact  that  there  have  been 
only  8  requests  to  open  the  bridge  since 
1987  indicates  that  there  is  insufficient 
need  to  require  the  bridge  owner  to  crew 
the  bridge  on  a  regular  basis.  Since  the 
bridge  is  still  a  moveable  bridge, 
required  to  be  maintained  in  good 
operable  condition,  the  Coast  Guard 
believes  that  the  bridge  should  still  be 
required  to  open  for  vessel  traffic. 
Bridges  placed  on  a  need  not  open 
status  should  be  bridges  that,  because  of 
special  circiunstances,  should  never 
need  to  open  for  vessel  traffic.  The  foct 
that  there  have  been  some  requests  to 
open  the  1-280  Bridge  indicates  that 
there  is  still  a  need  to  have  the  bridge 
operational.  Based  upon  the  number  of 
openings  since  1987,  the  Coast  Guard 
believes  that  a  twenty  four  hour  advance 
notice  is  a  reasonable  period  of  advance 
notice  for  mariners  in  need  of  openings 
as  well  as  sufficient  time  for  the  bridge 
owner  to  have  a  crew  at  the  bridge  to 
provide  openings. 

The  Coast  Guard  is  also  correcting  an 
error  in  the  published  mile  point  of  the 
Route  7  Bridge  which  is  currently  listed 
at  6.9  and  should  be  8.9.  The  Route  7 
Bridge  regulations  would  then  be  placed 
after  the  regulations  for  the  NJTRO 
Bridge  in  §  117.739  to  maintain  the 
ascending  order  of  mile  points  in  the 
regulation  text. 
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Regulatory  Evaluation 

This  proposed  rule  is  not  a  significant 
regulatory  action  under  section  3(0  of 
Executive  Order  12866.  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
Order.  It  has  not  been  reviewed  by  the 
Office  of  Management  and  Budget  under 
that  Order.  It  is  not  significant  under  the 
regulatory  policies  and  procedures  of 
the  Department  of  Transportation  (DOT) 
(44  FR  11040;  Feb.  26. 1979).  The  Coast 
Guard  expects  the  economic  impact  of 
this  proposed  rule  to  be  so  minimal  that 
a  full  Regulatory  Evaluation  under 
paragraph  lOe  of  the  regulatory  policies 
and  procedures  of  DOT  is  unnecessary. 
This  conclusion  is  based  on  the  fact  that 
there  have  been  only  8  requests  to  open 
this  bridge  in  the  last  ten  years.  The 
Coast  Guard  believes  this  proposed  rule 
achieves  the  requirement  of  balancing 
both  the  needs  of  navigation  and  the 
bridge  owners  responsibility  to  crew  the 
bridge. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601  et  seq.).  the  Coast  Guard 
considers  whether  this  proposed  rule,  if 
adopted,  will  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  "Small 
entities"  include  small  businesses,  not- 
for  profit  organizations  that  are 
independently  owned  and  operated  and 
are  not  dominant  in  their  fields,  and 
governmental  jurisdictions  with 
populations  less  than  50.000.  Therefore, 
for  the  reasons  discussed  in  the 
Regulatory  Evaluation  section  above,  the 
Coast  Guard  certifies  under  5  U.S.C. 
605(b)  of  the  Regulatory  Flexibility  Act 
that  this  proposed  rule,  if  adopted,  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities.  If,  however,  you  think  that  your 
business  or  organization  qualifies  as  a 
small  entity  and  that  this  rule  will  have 
a  signiRcant  economic  impact  on  your 
business  or  organization,  please  submit 
a  comment  (see  AOORESSES)  explaining 
why  you  think  it  qualifies  and  in  what 
way  and  to  what  degree  this  rule  will 
economically  affect  it. 

Collection  of  Information 

This  rule  does  not  provide  for  a 
collection  of  information  under  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  et  seqj. 

Federalism 

The  Coast  Guard  has  analyzed  this 
proposed  rule  in  accordance  with  the 
principles  and  criteria  contained  in 
Executive  Order  12612  and  has 
determined  that  this  proposed  rule  does 
not  have  sufficient  implications  for 


federalism  to  warrant  the  preparation  of 
a  Federalism  Assessment. 

Unfunded  Mandates 

Under  the  Unfunded  mandates 
Reform  Act  of  1995  (Pub.  L.  104-4).  the 
Coast  Guard  must  consider  whether  this 
rule  will  result  in  an  annual 
expenditure  by  state,  local,  and  tribal 
governments,  in  the  aggregate  of  $100 
million  (adjusted  annually  for  inflation). 
If  so,  the  Act  requires  that  a  reasonable 
number  of  regulatory  alternatives  be 
considered,  and  that  from  those 
alternatives,  the  least  costly,  most  cost- 
effective,  or  least  burdensome 
alternative  that  achieves  the  objective  of 
the  rule  be  selected.  NJDOT  will  be 
effected  by  this  rule  in  so  far  as  they  will 
continue  to  be  required  to  maintain  the 
operating  machinery  of  the  bridge.  The 
continued  maintenance  of  the  operating 
machinery  of  the  bridge  will  not  result 
in  a  new  expenditure  of  public  funds 
but  will  merely  be  a  continuation  of 
their  requirement  to  maintain  the  bridge 
in  good  operable  condition.  This  rule 
will  not  result  in  annual  or  aggregate 
costs  of  $100  million  or  more. 
Therefore,  the  Coast  Guard  is  exempt 
from  any  further  regulatory 
requirements  under  the  Unfunded 
Mandates  Act. 

Environment 

The  Coast  Guard  considered  the 
environmental  impact  of  this  proposed 
rule  and  concluded  that,  under  Figure 
2-1,  paragraph  32(e),  of  Commandant 
Instruction  M16475.1C,  this  proposed 
rule  is  categorically  excluded  from 
further  environmental  documentation 
because  promulgation  of  changes  to 
drawbridge  regulations  have  been  fouitd 
not  to  have  a  significant  effect  on  the 
environment.  A  written  "Categorical 
Exclusion  Determination"  is  not 
required  for  this  proposed  rule. 

List  of  Subjects  in  33  CFR  Part  117 

Bridges. 
Regulations 

For  the  reasons  set  out  in  the 
preamble,  the  Coast  Guard  proposes  to 
amend  33  CFR  part  117  as  follows: 

PART  117— DRAWBRIDGE 
OPERATION  REGULATIONS 

1.  The  authority  citation  for  part  117 
continues  to  read  as  follows: 

Authority:  33  US  C.  449;  49  CFR  1.46;  33 
CFR  1.05-l(g);  section  117.255  also  issued 
under  the  authority  of  Pub.  L.  102-587, 106 
Stat.  5039. 

2.  In  $  117.739,  redesignate 
paragraphs  (j)  and  (k)  as  paragraphs  (k) 
and  (j);  amend  newly  redesignated 


paragraph  (k)  by  removing  the  number 
"6.9"  and  adding,  in  its  place,  the 
number  "8.9";  and  revise  paragraph  (h) 
to  read  as  follows: 

f  117.739    Passaic  River 

•        •        •        •        • 

(h)  The  Route  280  Bridge,  mile  5.8,  at 
Harrison,  New  Jersey,  shall  open  on 
signal  after  a  twenty  four  hour  advance 
notice  is  given  by  calling  the  number 
posted  at  the  bridge. 
***** 

Dated:  October  19, 1998. 
R.M.  Larrabee, 

Rear  Admiral,  U.S.  Coast  Guard,  Commander, 
First  Coast  Guard  District. 
(PR  Doc.  98-29046  Filed  10-28-98:  8:45  am] 
BNXMQ  OOOE  WIO-IS-M 


DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 
33  CFR  Part  126 

[USCQ-1M8-43021 
RIN2115-AE22 

Handling  of  Class  1  (Explosive) 
Materials  or  Other  Dangerous  Cargoes 
Within  or  Contiguous  to  Waterfront 
Facilities 

agency:  Coast  Guard.  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  The  Coast  Guard  proposes  to 
revise  the  regulations  covering 
waterfront  facilities  handling  dangerous 
cargoes.  Current  regulations  would  be 
updated  to  reflect  improved  safety 
procedures  and  modem  transportation 
methods,  such  as  the  use  of  containers. 
This  proposed  rule  would  also  update 
the  requirements  for  the  handling  of 
these  hazardous  materials  and 
incorporate  industry  standards. 

DATES:  Comments  must  reach  the  Coast 
Guard  on  or  before  December  28,  1998. 
ADDRESSES:  You  may  mail  comments  to 
the  Docket  Management  Facility, 
(USCG-1998-4302),  U.S.  Department  of 
Transportation  (DOT),  room  PL-401. 
400  Seventh  Street  SW.,  Washington, 
IX  20590-0001,  or  deliver  them  to  room 
PL— 401,  located  on  the  Plaza  Level  of 
the  Nassif  Building  at  the  same  address 
between  10  a.m.  and  5  p.m.,  Monday 
through  Friday,  except  Federal  holidays. 
The  telephone  number  is  202-366- 
9329. 

The  Docket  Management  Facility 
maintains  the  public  docket  for  this 
rulemaking.  Comments,  and  documents 
as  indicated  in  this  preamble,  will 
become  part  of  this  docket  and  will  be 
available  for  inspection  or  copying  at 
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room  PL-401.  located  on  the  Plaza  Level 
of  the  Nassif  Building  at  the  same 
address  bet3ween  10  a.m.  and  5  p.m., 
Monday  through  Friday,  except  Federal 
holidays.  You  may  electronically  access 
the  public  docket  for  this  rulemaking  on 
the  Internet  at  http^/dms/dot/gov. 
FOR  FURTHER  MFORMATKM  CONTACT: 
For  information  on  the  public  docket, 
contact  Ms.  Pat  Chesley,  Coast  Guard 
Dockets  Team  Leader,  or  Paulette 
Twine,  Chief,  Documentary  Services 
Division,  U.S.  Department  of 
Transportation,  telephone  (202)  366- 
.9329.  For  information  concerning  the 
notice  of  proposed  rulemaking 
provisions,  contact  LCDR  John  Farthing, 
Vessel  and  Facility  Operating  Standards 
Division  (G-^4SO-2),  room  1210,  (202) 
267-6451,  between  7:30  a.m.  and  3 
p.m..  Monday  through  Friday,  except 
Federal  holidays.  E-mail  address  is 
JCarthingOcomdtuscg.miL 
SUPPLEMENTARY  MFORMATION: 

Request  for  Comments 

The  Coast  Guard  encourages 
interested  persons  to  participate  in  this 
proposed  rulemaking  by  sulnnitting 
written  data,  views,  or  arguments. 
Persons  submitting  comments  should 
include  their  names  and  addresses, 
identify  this  proposed  rulemaking 
(USOG-199fr-4302)  and  the  specific 
section  of  this  document  to  which  each 
conmient  applies,  and  give  the  reason 
for  each  comment.  Please  submit  all 
comments  and  attachments  in  an 
unbound  format,  no  larger  than  S'^/i  by 
11  inches,  suitable  for  copying  and 
electronic  filing.  Persons  wanting 
acknowledgment  of  receipt  of  comments 
should  enclose  stamped,  self-addressed 
postcards  or  envelopes.  The  Coast 
Guard  will  consider  all  comments 
received  during  the  comment  period.  It 
may  change  this  proposed  rule  in  view 
of  the  comments. 

The  Coast  Guard  plans  no  public 
hearing.  You  may  request  a  public   ■ 
hearing  by  submitting  requests  to  the 
address  imder  ADDRESSES.  The  request 
should  include  l^e  reasons  why  a 
hearing  would  be  beneficial.  If  it 
determines  that  the  opportunity  for  oral 
presentations  will  aid  this  proposed 
rulemaking,  the  Coast  Guard  will  hold 
a  public  hearing  at  a  time  and  place 
aimounced  by  a  later  notice  in  the 
Federal  Register. 

BacVground  and  Purpose 

The  regulations  in  33  CFR  part  126 
prescribe  requirements  for  designated 
waterfront  facilities  that  handle,  store, 
and  transfer  hazardous  materials  to  and 
from  vessels.  The  regulations  were 
written  in  the  1950s  and  have  not  been 


significantly  updated.  On  September  4, 
1990,  the  Coast  Guard  publi^ed  a  final 
nde  (55  FR  36252)  amending  part  126 
to  exclude  its  application  to  bulk  liquid 
hazardous  materials,  other  than  certain 
liquefied  gases.  On  August  3, 1995,  the 
Coast  Guud  published  a  final  rule  (60 
FR  39788)  further  amending  part  126  to 
exclude  its  appUcation  to  the  remaining 
hquefied  gases  and  to  transfer  the 
requirements  for  the  control  of  liquefied 
hazardous  gas  transfers  from  33  OFR 
126.15(o)  to  33  CFR  part  127.  As 
amended,  part  126  applies  only  to 
facilities  handling  packaged  and  dry 
bulk  hazardous  materials. 

On  January  13, 1993,  the  Coast  Guard 
published  an  advance  notice  of 
proposed  rulemaking  (ANPRM)  (58  FR 
4127)  requesting  comments  on  proposed 
changes  to  33  CFR  part  126.  The  Coast 
Guard  received  11  comments  in 
response  to  the  ANPRM  and  considered 
them  in  drafting  this  notice. 

The  Coast  Guard  proposes  to  amend 
part  126  to  better  address  the  hazards 
and  precautions  necessary  for  packaged 
hazardous  materials,  which  have 
changed  significantly  with  the  advent  of 
containerization.  This  notice  also 
proposes  to  incorporate  up-to-date 
industry  standards. 

Discussion  of  Proposed  Rule 

This  pro]>osed  rule  would  set . 
minimum  safety  standards  for  the 
operation  of  waterfront  facilities 
transferring  packaged  and  bulk  solid 
hazardous  materials  to  and  from  vessels. 
It  would  not  preempt  State  and  local 
governments  from  prescribing  standards 
of  their  own. 

All  measurements  in  this  proposed 
rule  are  in  Systeme  International 
D'Unites  (SI)  units  with  the  English 
measurement  following  in  parentheses. 
The  Omnibus  Trade  and  Competitive 
Act  of  1988  (Pub.  L  100-418)  designates 
the  SI  system  as  the  preferred  system  of 
weights  and  measurements  for  United 
States  trade  and  commerce.  The 
American  Society  of  Testing  and 
Materials  (ASTM)  and  the  American 
Society  of  Mechanical  Engineers 
(ASME)  also  support  the  conversion  to 
metric  standards. 

Section  126.01  would  add  definitions 
for  the  terms  Break-bulk,  Bulk, 
Container  or  freight  container,  and 
Transport  unit. 

Section  126.03  would  incorporate 
certain  standards  of  ASTM  and  the 
National  Fire  Protection  Association 
(NFPA)  to  prevent  the  creation  of 
regulations  which  duplicate  estabUshed 
industry  standards. 

Section  126.12  would  allow  the  local 
Captain  of  the  Port  (COTP)  to  examine 
alternative  procedures,  methods,  or 


equipment  standards  to  be  used  by  an 
operator  if  a  required  standard  is 
physically  or  economically 
impracticable,  and  if  an  equivalent  level 
of  safety  can  otherwise  be  provided. 

Section  126.15  would  revise  the 
current  section  to  recognize  the  different 
requirements  for  container  terminals 
and  other  designated  waterfront 
facihties.  Paragraph  126.15(a)  would 
establish  the  requirements  for  those 
facilities  handling  break-bulk  dangerous 
cargo,  and  {mragraph  126.15(b)  would 
estsJilish  tl^  requirements  for  container 
terminals.  Paragraphs  126.15(c)  through 
126.15(n)  would  apply  to  all  designated 
waterfront  facilities.  In  keeping  with  the 
Presidential  Regulatory  ReinventicMi 
Initiative  (PRRI),  many  of  the 
requirements  in  §  126.15  would  be 
replaced  with  industry  standards; 
primarily,  selected  sections  from  NFPA 
307,  Standard  for  the  Construction  and 
Fire  Protection  of  Marine  Terminals, 
Piers,  and  Wharves.  1995. 

Paragmph  126.151c)  proposes 
requirements  for  fixed  fire  extinguishing 
equipment  in  accordance  «vith  NITA 
13, 14,  and  307. 

Paragraph  126.15(d)  would  require  all 
firefighting  equipment  locations  on 
board  the  facility  to  be  conspicuously 
marked  so  they  could  be  immediately 
identified  during  a  fire  emergency. 

Paragraph  126.15(e)  would  require 
warning  signs  at  the  facility,  ensuring 
standardization  among  all  facilities  to 
an  established  standard  without  further 
Federal  government  involvement 

Paragraph  126.15(g)  would  require 
EaciUties  that  receive  foreign  flag  vessels 
to  have  an  international  than 
connection  accessible  for  firefighting 
purposes.  Foreign  vessels  often  have  fire 
main  connections  that  are  dissimilar  to 
U.S.  fire  hose  fittings.  The  international 
shore  connection  would  make  it 
possible  to  connect  dissimilar  fittings. 

Pargraph  126.1S(h)  would  list 
controls  that  limit  access  to  the 
waterfront  facility.  This  would  ensure 
safety  of  the  fadhty  from  outside 
persons. 

Paragraph  126.27(b)  would  require 
the  facility  operator  to  notify  the  OCDTP 
if  certain  classes  of  hazardous  materials 
are  handled  in  excess  of  specified 
amoimts.  The  regulations  would  revise 
the  existing  requirements  by 
incorporating  metric  units  of 
measurement  and  updating  the 
dangerous  cargo  hazard  class 
identifications. 

Paragraph  126.27(d).  The  Coast  Guard 
was  petitioned  by  industry  to  allow 
facilities  to  segregate  dangerous  cargo 
stored  on  the  facility  in  accordance  with 
Chapter  15  of  the  International  Maritime 
Dangerous  Goods  (IMDG)  Code.  The 
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Coast  Guard  recognizes  that  the 
standards  in  49  CFR  176.83  for  vessels 
are  essentially  the  same  as  those  in 
Chapter  15  of  the  IMDG  Code.  The  Coast 
Guard  proposes  to  allow  facilities  to 
comply  with  49  CFR  176.83  because 
these  regulations  are  readily  accessible 
to  regulated  parties,  and  are  recognized 
as  common  practice.  These  standards 
address  the  basic  necessities  of 
segregation,  such  as  protecting  products 
form  moisture,  fire,  and  interaction  with 
incompatible  materials.  Packaging, 
labeling,  placarding,  and  marking  of 
dangerous  cargo  must  meet  the 
standards  in  49  CFR  parts  171  through 
180. 

Section  126.30,  as  proposed,  removes 
the  requirement  for  facilities  and  vessels 
moored  at  the  facility  to  obtain  a 
hotwork  permit  from  the  COTP.  To 
perform  hotwork,  they  would  be 
required  to  comply  with  NFPA  SIB. 
Liquefied  Hazardous  gas  (LHG)  facilities 
will  continue  to  obtain  hotwork  permits 
from  the  COTP  as  required  in 
§  127.1603.  The  changes  proposed  in 
this  NPRM  will  require  updating  of 
certain  references  in  49  CFR  part  176.  At 


the  time  the  final  rule  is  published,  the 
Coast  Guard  will  coordinate  conforming 
amendments  with  the  Research  and 
Special  Programs  Administration 
(RSPA)  which  has  responsibility  for  that 
part  of  the  CFR. 

Incorporation  by  reference 

The  material  that  would  be 
incorporated  by  reference  is  listed  in 
§  126.03.  The  material  is  available  for 
inspection  where  indicated  under 
A00RE88E8.  Copies  of  the  material  are 
available  &t>m  the  sources  listed  in 
§126.03. 

Before  publishing  a  binding  rule,  the 
Coast  Guard  will  submit  this  material  to 
the  Director  of  the  Federal  Register  for 
approval  of  the  incorporation  by 
reference. 

Regulatory  Evaluation 

This  proposed  rulemaking  is  not  a 
significant  regulatory  action  under 
section  3(f)  of  Executive  Order  12866 
and  does  not  require  an  assessment  of 
potential  costs  and  benefits  under 
section  6(a)(3)  of  that  order.  The  Office 
of  Management  and  Budget  has  not 
reviewed  it  under  that  order.  It  is  not 


significant  under  the  regulatory  policies 
and  procedures  of  the  Department  of 
Transportation  (DOT)  (44  FR  11040; 
February  26. 1979). 

The  Coast  Guard  expects  the 
economic  impact  of  this  rule  to  be  so 
minimal  that  a  hill  Regulatory 
Evaluation  under  paragraph  lOe  of  the 
regulatory  policies  and  procedures  of 
DOT  is  unnecessary. 

Costa 

The  cost  of  compliance  with  part  126 
to  waterfrt)nt  facilities  affiected  by  this 
proi>osed  regulation  ranges  form  $270  to 
$400  per  facility  for  implementation. 
Compliance  costs  are  comprised  of  the 
required  purchases  of  warning  signs  for 
all  facilities  and  an  international  shore 
connection  for  those  facilities  that 
conduct  transfer  operations  with  foreign 
flag  vessels.  (See  Table  1). 

The  implementation  cost  to  industry 
is  $175,274.  If  warning  signs  and 
international  shore  connections  are 
replaced  every  10  years,  the  discounted 
present  value  costs  for  year  2008  are 
$77,824.  Total  costs  of  this  proposed 
rule  are  approximately  $253,098. 


Table  1. 

—Implementation  Costs 

Proposed  requtrements 

No.  affected 
facilities 

Cost  per 
facility 

Total  cost 

Wamino  Sions  

'609 
388 

2$270 
*123 

$164,430. 

IntMTtational  Shorn  Connections 

10,824 

Total  ImoiementatKxi  Cost 

175,254 

*  USCG  Marine  Safety  Management  System  (MSMS)  Data  Base. 

'A.T.  Keamey.  Inc..   Regulatory  Impact  Analysis  of  Waterfront  Facility  Hazardous  Material  Regulations",  Alexandria.  VA  (January  1994).  Data 


adiusted  for  inflatKjn. 
*K)kJ..  p.  5-7. 
*lbid.,  p.  5-9. 


Benefita 

The  primary  benefits  to  industry  are 
the  establishment  of  requirements  that 
facilitate  and  foster  industry  compliance 
and  improve  safety  methods.  They  are 
derived  through  the  avoidance  of  costs 
incurred  from  vessel  or  property 
damage,  and  casualty  incidents.  The 
proposed  requirements  are  expected  to 
contribute  to  a  higher  level  of  marine 
safety. 

The  dollar  value  of  the  direct  benefits 
derived  from  this  proposed  rulemaking 
is  difficult  to  estimate.  However, 
because  the  proposed  regulations  are 
intended  to  better  address  the  hazards 
and  precautions  necessary  for  packaged 
hazardous  materials,  avoidance  of 
incidents  involving  handling,  storing, 
stowing,  loading,  discharging  or 


transferring  of  hazardous  materials  are 
anticipated  to  decrease  in  both  number 
and  severity.  The  Coast  Guard  reviewed 
MSIS  data  for  incidents  on  waterfront 
facilities  during  the  period  1993-1997. 
The  data  shows  that  annually,  about  10 
percent,  or  62,  of  the  waterfront 
facilities  affected  by  this  proposed 
regulation  are  involved  in  incidents  of 
varying  degrees.  About  75  percent  of 
these  incidents  are  allusions,  collisions, 
equipment  and  structural  failure.  Less 
than  1  percent  of  incidents  is  the  result 
of  fire.  Property  damages  range  fix>m  as 
low  as  $90,000  to  a  high  of  $1  million 
annually  during  the  five-year  period 
under  examination.  If  the  effectiveness 
rate  of  this  proposed  rule  is  only  10 
percent  of  the  average  property  damage 
costs  incurred  over  a  ten-year  period, 


the  anticipated  benefits  are  expected  to 
exceed  the  total  cost. 

The  Coast  Guard  also  expects  that 
removing  the  requirement  to  obtain  a 
hotwork  permit  from  the  COTP,  and 
adopting  NFPA  standards  in  its  place, 
will  reduce  workload  burden  on  both 
industry  and  the  Coast  Guard. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601-612).  the  Coast  Guard 
must  consider  whether  this  proposed 
rule,  if  adopted,  will  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Small  entities 
include  small  businesses,  and  not-for- 
profit  organizations  that  are 
independently  owned  and  operated  and 
are  not  dominant  in  their  fields  and 
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governmental  jurisdictions  with 
populations  of  less  than  50,000. 

The  Coast  Guard  certifies  under  5 
U.S.C.  605(b)  that  this  proposed  rule,  if 
adopted,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities,  because 
although  this  proposed  rule  may  have 
minimal  impact  on  a  limited  number  of 
facilities  owned  or  operated  by  small 
entities,  the  estimated  total 
implementation  costs  for  these  facilities 
are  $10,215.  Thirty-one  general  c£u^o 
terminals  affected  would  currently 
qualify  as  small  businesses.  If  warning 
signs  and  international  shore 
connections  are  replaced  every  10  years, 
the  discounted  present  value  costs  for 
year  2008  are  $4,536.  The  total 
jcompliance  costs  to  small  businesses  are 
estimated  to  be  $14,751.  If.  however, 
you  think  that  your  business  or 
organization  qualifies  as  a  small  entity, 
and  that  this  proposed  rule  will  have  a 
significant  economic  impact  on  your 
business  or  organization,  please  submit 
a  comment  (see  ADDRESSES)  explaining 
why  you  think  it  qualifies  and  in  what 
way  and  to  what  degree  this  proposed 
rule  will  economically  affect  it. 

Assistance  for  Small  Entities 

In  accordance  with  section  213(a)  of 
the  Small  Business  Regulatory 
Enforcement  Act  of  1996  (Pub.  L.  104- 
121),  the  Coast  Guard  wants  to  assist 
small  entities  in  understanding  this 
proposed  rule  so  that  they  can  better 
evaluate  its  effiects  on  them  and 
participate  in  the  rulemaking  process.  If 
your  small  business  or  organization  is 
affected  by  this  rule  and  you  have 
questions  concerning  its  provisions  or 
options  for  compliance,  please  contact 
the  Vessel  and  Facility  Operating 
Standards  Division  (G-MSO-2)  at  202- 
267-6451. 

Collection  of  Information  (CGI) 

This  proposed  rule  provides  for  a 
collection  of  information  under  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3520).  As  defined  in  5  CFR 
1320.3(c),  collection  of  information 
includes  reporting,  recordkeeping, 
monitoring,  posting,  labeling,  and  other, 
similar  actions.  The  title  and 
description  of  the  information 
collections,  a  description  of  the 
respondents,  and  an  estimate  of  the  total 
annual  burden  follows.  Included  in  the 
estimate  is  the  time  for  reviewing 
instructions,  searching  existing  sources 
of  data,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection.  The  Coast 
Coast  is  currently  requesting  a.revision 
of  a  current  collection  of  information, 
under: 


Dof  No.:  2115. 

OMB  No.;  2115-0054. 

Administration:  U.S.  Coast  Guard. 

Title:  Handling  of  Class  1  (Explosive) 
Materials  or  Other  Dangerous  Cargoes 
within  or  Contiguous  to  Waterfront 
Facilities. 

Summary  of  the  Collection  of 
Information 

The  Coast  Guard  has  prepared  and 
will  seek  approval  for  this  collection  of 
information  under  proposed  regulations 
for  Handling  of  Class  1  (Explosive) 
Materials  or  Other  Dangerous  Cargoes 
within  or  Contiguous  to  Waterfront 
Facilities.  This  proposal  contains 
collection  of  information  as  required  in 
§  126.15.  Section  126.30  proposes  to 
remove  the  requirement  for  facilities 
and  vessels  moored  at  the  facility  to 
obtain  hotwork  permits  fiY>m  COTP. 
This  proposal  does  not  remove  the 
hotwork  permit  requirement  found  in 
§  127.1603  for  facilities  handling 
Liquefied  Hazardous  Gas  (LHG).  A 
ciurently  approved  COI  is  revised  to 
reflect  the  proposed  requirement  and 
reduction  of  this  paperwork  collection. 

Afeed  for  Information:  Under  Title  33 
CFR  126.15(e),  Coast  Guard  has  the 
authority  to  require  the  posting  of 
warning  signs  that  meet  the 
requirements  of  NFPA  307,  Chapter  7- 
8.7. 

Proposed  Use  of  Information:  The 
Coast  Guard  will  use  this  information  to 
ensure  that  waterfrtint  facilities  are  in 
compliance  with  safety  standards. 

Description  of  the  Respondents: 
Owners  and  of>erators  or  waterfix>nt 
facilities  handling  explosive  materials, 
LHG  facilities,  and  other  dangerous 
cargoes. 

Number  of  Respondents:  609. 
.   Reduction  of  Hotwork  Permits 
Respondents:  675. 

Frequency  of  Response:  The  initial 
posting  of  warning  signs,  hotwork 
requests,  and  occasional  inspection. 

Burden  of  Response:  15  minutes 
annually  per  facility  for  warning  sign^; 
and,  30  minutes  per  hotwork  permit  for 
designated  LHG  facilities. 

Estimated  Total  Annual  Burden:  An 
aimual  reporting  and  recordkeeping 
burden  of  318  hours  for  both  warning 
signs  and  hotwork  permits 
requirements. 

As  required  by  section  3507(d)  of  the 
Paperwork  reduction  Act  of  1995,  the 
Coast  Guard  has  submitted  a  copy  of 
this  proposed  rule  to  the  Office  of 
Management  and  BudgeLiOMB)  for  its 
review  of  the  collection  of  information. 
The  Coast  Guard  solicits  public 
comment  on  the  proposed  collection  of 
information  to  (1)  evaluate  whether  the 
information  is  necessary  for  the  proper 


performance  of  the  functions  of  the 
Coast  Guard,  including  whether  the 
information  would  have  practical 
utility;  (2)  evaluate  the  accuracy  of  the 
Coast  Guard's  estimate  of  the  burden  of 
the  collection,  including  the  validity  of 
the  methodology  and  assimiptions  used; 
(3)  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (4)  minimize  the  burden 
of  the  collection  on  those  who  are  to 
respond  by  allowing  the  submittal  of 
responses  by  electronic  means  or  the 
use  of  other  forms  of  information 
technology. 

Persons  submitting  comments  on  the 
collection  of  information  should  submit 
their  comments  to  the  Coast  Guard 
where  indicated  imder  AOORESSES  by 
the  date  under  DATES. 

Persons  are  not  required  to  respond  to 
a  collection  of  information  unless  it 
displays  a  currently  valid  OMB  control 
nimiber.  Before  the  requirements  for  this 
collection  of  information  become 
effiective,  the  Coast  Guard  will  publish 
notice  in  the  Federal  Register  of  OMB's 
decision  to  approve,  modify,  or 
disapprove  the  collection. 

Federalism 

The  Coast  Guard  has  analyzed  this 
proposed  rule  under  the  principles  and 
criteria  contained  in  Executive  Order 
12612  and  has  determined  the  this 
proposed  rule  does  not  have  sufficient 
implications  for  federalism  to  warrant 
the  preparation  of  a  Federalism 
Assessment. 

Unfunded  Mandates 

Title  n  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA).  (Pub.  L. 
104-4, 109  Stat.  48).  requires  Federal 
agencies  to  assess  the  effects  of  certain 
regulatory  actions  on  State,  local,  and 
tribal  governments,  and  the  private 
sector.  UMRA  requires  a  written 
statement  of  economic  and  r^ulatory 
alternatives  for  proposed  and  final  rules 
that  contain  Federal  mandates.  A 
"Federal  mandate"  is  a  new  or 
additional  enforceable  duty,  imposed  on 
any  State,  local  or  tribal  govenunent,  or 
the  private  sector.  If  any  Federal 
mandates  cause  those  entities  to  spend, 
in  the  aggregate,  $100  million  or  more 
in  one  year  the  UMRA  analysis  is 
required.  This  rule  does  not  impose 
Federal  mandates  on  any  State,  local,  or 
tribal  governments  or  the  private  sector. 

Environment 

The  Coast  Guard  considered  the 
environmental  impact  of  this  proposed 
rule  and  concludml  that,  under  Figure 
2-l(34)(a)  of  Commandant  Instruction 
M16475.1C,  this  proposed  rule  is 
categorically  excluded  from  further 
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environmental  documentation.  This  Container  or  freight  container  and                   3.  add  §  126.03  to  read  as  follows: 

proposed  rule  concerns  handling  and  Transport  uniHo  read  as  follows:  ehhm    mui^.u^xiLiui  hu  ixm.nmj. 

storage  procedures  which,  in  ii2a.oi    Oafimtlons.  liw-w    mcocpormion  oy  reiwwic 

themselves,  would  have  no  li.ii,                                                     ^®^  Certain  material  is  incorporated  by 

environmental  impact.  A  "Categorical  Break-bulk  reference  into  this  part  with  the 

Exclusion  Determination"  is  available  in  Means  packages  of  daingerous  cargo  approval  of  the  Director  of  the  Federal 

the  docket  for  inspection  or  copying  that  are  handled  individually.  Register  under  5  U.S.C.  552(a)  and  1 

where  indicated  under  AD0WE88E8.  palleUzed.  or  unitized  for  purposes  of  CTO  pa^  51 .  To  enforce  any  edition 

Li..ofSubi«:t.in33CFRP«tl26  iJTEXr  To^uZn^el  ^gSr  ^^  S!^r  ll!^":::;^ ''^^f  ?*  ^r  ^7'   . 

Explosives.  Harbors.  Hazardous  Bulk  means  without  mark  or  count  ^^^.  ^'^  ^°''/  ^«  Coast  Gu^d  must 

substances.  Reporting  and  and  directly  loaded  or  unloaded  to  or  P"**!"^  notice  of  change  m  the  Federal 

recordkeeping  requirements.  from  a  hold  or  tank  on  a  vessel  without  I«g»»t«f.  and  the  materia  must  be 

For  the  reasons  set  out  in  the  the  use  of  containers  or  break-bulk  available  to  the  public.  All  approved 

preamble,  the  Coast  Guard  proposes  to  packaging.  material  is  available  for  inspecUon  at 

amend  33  CFR  part  126  as  follows:  the  Office  of  the  Federal  Register.  800 

/-^„#«.„»,  «,  A..,.!.*  ^^,.#^.r.o.-  moonc  North  Capitol  Street  NW..  suite  700 

SSSI^S^iSP^SaSrSJjXU  orreurJe^^StSrhrrvXre  Washingt^onDC.  20002.  ^d  at  the  U.S. 

ESiSSXfU^ISiJklSSiS^r  of  1.81  cubic  meters  (64  cubic  feet)  or  Coast  Guard.  Vessel  and  Facility 

2iSS«?2.Vfe  To"5?«  JSJSJt^"  niore.  designed  and  constructed  to  Operation  Standards  Division  (G-MSO- 

?SlIT^.Sd?"®    °  WATERFRONT  p^^.,  ^j^^  ^.f^^  ^^^  j^^.  ^^„,g„j^  2),  2100  Second  Street  SW..  room  1210. 

FAQUTIES  intact  and  intended  primarily  for  Washington.  DC.  20593-0001.  and  is 

1 .  The  authority  citation  for  part  126  containment  of  packages  (in  unit  form)  available  from  the  sources  indicated  in 
continues  to  read  as  follows:  during  transportation.  paragraph  (b)  of  this  section. 

Authoirty:33US.C.  1231:49CFR1.46.  •         •         »         •         •  (b)  The  material  approved  for 

2.  In  §  126.01,  revise  the  section                   Transport  unit  means  a  transport  incorporation  by  reference  in  this  part, 
heading:  and  add.  in  alphabetical  order,  vehicle  or  a  freight  container.  and  the  sections  aflected,  are  as  follows: 
a  definition  for  Break-Bulk.  Bulk.  •        .        «        •        • 

American  Society  for  Testing  and  Materials  (ASTM) 

1916  Race  Street.  Philadelphia.  PA  19103: 

ASTM  F-1121.  International  Shore  connections  for  Marine  Fire  Applicants,  1987  Edition 126.15 

National  Fire  Protection  Association  (NFPA) 

One  Batterymarch  Park.  P.O.  Box  9101.  Quicny.  MA  02269-9101: 

NFPA  10  Standard  for  Portable  Fire  Extinguishers.  1998  Edition 126.15 

NFPA  13.  Standard  for  the  Installation  of  Sprinkler  Systems.  1996  Edition 126.15 

NFPA  14.  Standard  for  the  Installation  of  Standpipe  and  Hose  Systems,  1996  Edition 126.15 

NFPA  30.  Flammable  and  Combustible  Liquids  Code.  1996  ..; 126.15 

NFPA  51B.  Standard  for  Fire  Prevention  in  Use  of  Cutting  and  Welding  Processes.  1994  Edition 126.30 

NFPA  70.  NaUonal  Electrical  code.  1996 126.15 

NFPA  307.  Standard  for  the  Construction  and  Fire  Protection  of  Marine  Terminals,  Piers,  and  Wharves.  1995  Edition  ..  126.15 


4.  Add  §  126.12  to  read  as  follows: 

f12612    Whataraaltoraativanwthodaof 
compllane*  and  how  ar*  thay  axamlnad? 

(a)  An  owner  or  operator  or  a 
waterfront  facility  may  submit  a  written 
request  to  the  CCJTP  for  examination  of 
an  alternative  method  of  compliance 
with  any  requirement  in  this  part  if — 

(1)  Compliance  with  the  regulations  is 
economically  or  physically  impractical: 
and 

(2)  The  alternative  requested  provides 
an  equivalent  level  of  safety. 

(b)  The  COTP  will  examine  the 
request  and  provide  an  answer,  in 
writing,  within  30  days  of  receipt  of  the 
request. 

5.  In  §  126.15.  revise  the  section 
heading  and  paragraphs  (a)  through  (n) 
to  read  as  follows: 

1126.15    What  condltiona  must  bafuNNIad 
to  ba  daalgnatad  watorfront  lacWtyT 

*        •        •        *        • 

(a)  For  break-bulk  dangerous  cargo  not 
in  transport  units: 


(1)  Arrangment  of  cargo,  freight, 
merchandise  or  material.  Cargo,  freight, 
merchandise,  and  other  items  or 
materials  on  the  facility  must  be 
arranged  to  provide  access  for 
ilrefi^ting  and  clearance  for  fire 
prevention  in  accordance  with  NFPA 
307.  Chapter  8-5. 

(2)  Portable  fire  extinguishers.  Each 
facility  must  have  and  maintain  in 
adequate  quantities,  locations  and  types 
of  portable  fire  extinguishers  that  meet 
the  requirements  of  NFPA  10.  These 
extinguishers  must  be  inspected  and 
maintained  in  accordance  with  NFPA 
10. 

(3)  Electrical  systems.  All  new 
electrical  equipment  and  wiring 
installed  on  the  facility  must  be  of  the 
kind  specified  by,  and  installed  in 
accordance  with.  NFPA  70.  All 
defective  or  dangerous  electrical 
equipment  and  wiring  must  be  promptly 
repaired,  replaced,  or  permanently 
disconnected. 


(4)  Heating  equipment  and  other 
sources  of  ignition.  Open  fires  and  open- 
flame  lamps  are  prohibited  on  the 
facility.  Heating  equipment  must  meet 
the  requirements  of  NFPA  307,  Chapter 
9-4. 

(5)  Maintenance  stores  and  supplies. 
Hazardotis  material  used  in  the 
operation  or  maintenance  of  the  facility 
may  be  stored  only  in  amounts 
necessary  for  normal  operating 
conditions.  These  materials  must  be 
stored  in  compartments  that  are  remote 
from  combustible  material;  constructed 
to  provide  safe  storage;  and  kept  clean 
and  free  of  scrap  materials,  empty 
containers,  soiled  wiping  rags,  waste, 
and  other  debris.  Flammable  liquids 
must  be  stored  in  accordance  with 
NFPA  30,  Chapter  4. 

(b)  For  dangerous  cargo  in  transport 
imits: 

(1)  Terminal  yards.  Terminal  yards 
must  conform  to  the  standard  in  NFPA 
307,  Chapter  5. 
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(2)  Containers.  Containers  packed 
with  dangerous  cargo  shall  be  vertically 
stacked  no  more  than  four  (4)  high  on 
the  facility. 

(c)  Fire  extinguishing  equipment. 
Each  facility  must  have  an  maintain  in 
adequate  quantities,  locations  and  types, 
fire  extinguishing  equipment  such  as 
automatic  sprinklers,  hydrants,  hose 
connections,  and  a  firefighting  water 
supply  in  accordance  with  NFPA  13, 14, 
and  307. 

(d)  Fire  appliance  location  markings. 
The  location  of  all  fire  appliances  such 
as  hydrants,  standpipes,  hose  stations, 
fire  extinguishers,  and  fire  alarm  boxes 
must  be  conspicuously  marked  and 
readily  accessible  in  accordance  with 
NFPA  10,  13,  14,  and  307. 

(e)  Warning  signs.  Warning  signs  must 
be  constructed  and  installed  in 
accordance  with  NFPA  307,  Chapter  7- 
8.7. 

(f)  Lighting.  If  the  facility  transfers 
dangerous  cargo  between  sunset  and 
sunrise,  then  it  must  have  outdoor 
lighting  that  adequately  illuminates  the 
transfer  work  area.  This  lighting  must  be 
installed  and  maintained  in  accordance 
with  NFPA  70,  and  must  be  located  or 
shielded  so  that  it  cannot  be  mistaken 
for  an  aid  to  navigation  and  does  not 
interfere  with  navigation  on  waterways. 

(g)  International  shore  con:^ection.  If 
the  facility  conducts  cargo  operations 
with  a  foreign-flag  vessel,  then  it  must 
have  an  international  shore  connection 
meeting  ASTM  F-1121. 

(h)  Access  to  the  facility.  Whenever 
dangerous  cargo  is  transferred  or  stored 
on  a  waterfront  facility,  access  to  the 
facility  is  limited  to — 

(1)  Persoimel  working  on  the  facility 
or  vessel; 

(2)  Delivery  and  service  personnel  in 
the  course  of  their  business; 

(3)  Coast  Guard  and  other  Federal, 
State,  and  local  officials; 

(4)  Local  emergency  personnel,  such 
as  police  officers  and  firemen;  and 

(5)  Other  persons  authorized  by  the 
owner  or  operator  of  the  facility. 

(i)  Security  measures.  Guards  must  be 
stationed,  or  equivalent  controls 
acceptable  to  the  COTP  must  be  used  to: 
deter  and  detect  unlawful  entrance; 
detect  and  report  fire  hazards,  fires,  and 
releases  of  dangerous  cargoes  and 
hazardous  materials;  check  the 
readiness  of  protective  equipment;  and 
report  other  emergency  situations  at  the 
facility. 

(j)  Coast  Guard  personnel.  At  any 
time.  Coast  Guard  personnel  may  enter 
the  facility  to  conduct  inspections  or 
board  vessels  moored  at  the  facility. 

(k)  Pier  automotive  equipment,  trucks 
and  other  motor  vehicles.  When 
dangerous  cargo  is  being  transferred  or 


stored  on  a  facility,  material  handling 
equipment,  trucks,  and  other  motor 
vehicles  operated  by  internal 
combustion  engines  must  meet  the 
requirements  of  NFPA  307,  Chapter  9. 

(1)  Smoking.  Smoking  is  allowed  on  a 
facility  where  permitted  under  State  or 
local  law.  Signs  must  be  conspicuously 
posted  marking  authorized  smoking 
areas.  "No  Smoking"  signs  must  be 
conspicuously  posted  elsewhere  on  the 
facility. 

(m)  Rubbish  and  waste  materials.  All 
rubbish,  debris,  and  waste  materials 
must  be  placed  in  adequate  receptacles. 

(n)  Adequacy  of  equipment,  materials 
and  standards.  As  used  in  this  section, 
the  word  adequate  means  that 
determination  which  a  reasonable 
person  would  make  under  the 
circumstances  of  a  particular  situation. 
If  the  COTP  inspects  the  facility  and 
determines  that  the  equipment, 
materials  or  standards  are  inadequate, 
then  the  COTP  must  inform  the  owner 
or  operator  in  writing  and  must  provide 
an  opportunity  to  correct  any 
deficiencies. 

6.  In  §  126.27,  revise  paragraphs  (b) 
and  (d)  through  (i)  and  add  paragraphs 
(j)  through  (1)  to  read  as  follows: 

§  1 26.27    General  permit  for  handUng 
dangerous  cargo. 

*        •        *        •        • 

(b)  The  COTP  must  be  notified  t)efore 
the  following  classes  of  dangerous  cargo 
are  handled,  stored,  stowed,  loaded, 
discharged,  or  transported,  in  the  net 
weight  amounts  specified,  except  when 
contained  within  railroad  or  highway 
vehicles  being  transported  across  or  on 
the  waterfront  facility  solely  for  transfer 
to  or  from  a  railroad  car  ferry,  highway 
vehicle  ferry,  or  carfloat: 

(1)  Class  1,  Division  1.3  and  Division 
1.5  (Explosive)  materials,  in  excess  of 
36,400  kg  (40  net  tons)  at  any  one  time. 

(2)  Class  2,  Division  2.1  (Flammable 
Gas)  or  Division  2.3  (Poison  Gas) 
materials  in  excess  of  72,800  kg  (80  net 
tons)  at  any  one  time. 

(3)  A  Class  7  (Radioactive)  material  in 
a  highway  route  controlled  quantity,  as 
defined  in  49  CFR  173.403. 

(d)  Break-bulk  dangerous  cargo  must 
be  segregated  in  accordance  with  49 
CFR  176.83(a)  through  (c).  No 
separation  is  required  for  break-bulk 
dangerous  cargo  in  limited  quantity 
packaging. 

(e)  Transport  units,  freight  containers 
and  portable  tanks  containing  dangerous 
cargo  must  be  segregated  in  accordance 
with  49  CFR  176.83(a).  (b).  and  (f). 

(f)  Break-bulk  dangerous  cargo  must 
be  segregated  from  transport  units 


containing  dangerous  cargo  in 
accordance  with  49  CFR  176.83(e). 

(g)  Solid  dangerous  bulk  cargo  must 
be  separated  to  prevent  the  interaction 
of  incompatible  materials  in  the  event  of 
an  accident.  Cargo  not  required  to  be 
segregated  when  in  break-bulk  form  is 
not  required  to  be  segregated  when  in 
bulk  form.  Dangerous  cargo  in  break- 
bulk  form  must  be  segregated  from  solid 
dangerous  cargo  in  bulk  in  accordance 
with  49  CFR  176.83. 

(h)  Materials  that  are  dangerous  when 
wet  (Division  4.3).  water-soluble 
oxidizers  (Division  5.1),  and  corrosive 
solids  (Class  8)  must  be  stored  in  a 
manner  that  prevents  them  from  coming 
into  contact  with  water. 

(i)  Corrosive  liquids  (Class  8)  and 
liquid  oxidizers  (Division  5.1)  must  be 
handled  and  stored  so  that,  in  the  event 
of  a  leak  from  their  packaging,  they 
would  not  come  in  contact  with  organic 
materials. 

(j)  Dangerous  cargo  stored  on  the 
facility  must  be  arranged  in  a  manner 
that  retards  the  spread  of  fire,  such  as 
by  intersf>ersing  dangerous  cargo  with 
inert  or  fire  retardant  material. 

(k)  Dangerous  cargo  stored  on  the 
facility,  but  not  intended  for  use  on  the 
facility,  must  be  packaged,  marked,  and 
labeled  in  accordance  with  49  CFR  parts 
171  through  180.  as  if  the  material  was 
in  transportation. 

(1)  Class  7  (Radioactive)  material  must 
be  stored  as  specified  in  49  CFR 
173.447. 

7.  Add  §  126.30  to  read  as  follows: 

§126.30    What  ara  the  conditions  for 
conducting  welding  and  hotwortc? 

Facility  operators  are  responsible  for 
all  welding  or  hot  work  conducted  on  or 
at  the  facility.  Vessel  operators  are 
responsible  for  all  welding  or  hotwork 
conducted  on  vessels  moored  to  the 
facility.  The  COTP  may  require  that  the 
operator  of  a  facility  or  a  vessel  moored 
thereto,  to  provide  notification  before 
any  welding  or  hotwork  operations  are 
conducted.  Any  welding  or  hotwork 
operations  must  be  conducted  in 
accordance  with  NFPA  5lB.  The  vessel 
or  facility  operator  must  ensure  that  the 
following  additional  conditions  or 
criteria  are  met: 

(a)  Welding  or  hotwork  is  prohibited 
during  gas  freeing  operations,  within 
30.5  meters  (100  feet)  of  bulk  cargo 
operations  involving  flammable  or 
combustible  materials,  within  30.5 
meters  (100  feet)  of  fueling  operations, 
vdthin  30.5  meters  (100  feet)  of 
explosives  or  15.25  meters  (50  feet)  of 
other  hazardous  materials. 

(b)  If  the  welding  or  hotwork  is  on  the 
boundary  of  a  compartment  (i.e.. 
bulkhead,  wall  or  deck),  then  an 
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additional  fire  watch  must  be  stationed 
in  the  adjoining  compartment. 

(c)  Personneion  fire  watch  must  have 
no  other  duties  except  to  watch  for  the 
presence  of  fire  and  to  prevent  the 
development  of  hazardous  conditions. 

(d)  Flammable  vapors,  liquids  or 
solids  must  be  completely  removed 
from  any  container,  pipe  or  transfer  line 
prior  to  welding  or  hotwork. 

(e)  Tanks  used  for  storage  of 
flammable  or  combustible  substances 
must  be  tested  and  certified  gas  free 
prior  to  startins  hotwork. 

(f)  Proper  safety  precautions  in 
relation  to  purging,  inserting,  or  venting 
must  be  followed  for  all  hotwork  on 
containers. 

(g)  All  local  laws  and  ordinances  shall 
be  observed. 

(h)  In  case  of  a  fire  or  other  hazard, 
all  cutting,  welding  or  other  hotwork 
equipment  shall  be  completely  shut 
down. 

Dated:  October  13. 1998. 
rCNorlli. 

Rear  Admiral,  U.S.  Coast  Guard, 

Assistant  Commandant  for  Marine  Safety  and 

Environmental  Protection. 

|FR  Doc.  9»-28842  Filed  10-28-98;  8:45  am) 
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POSTAL  SERVICE 

39  CFR  Part  111 

Propoaed  Domaatlc  Mail  Manual 
Changaa  to  Implemant  New  Labeling 
Llat  L001  and  to  Implamant  Packaga 
Raallocatton  tor  Partodicala  and 
Standard  Mall  (A)  Flato  Placed  on 
Pallala 

agency:  Postal  Service. 
ACTION:  Proposed  rule. 

summary:  The  migration  of  flat-size 
Periodicals  and  Standard  Mail  (A)  from 
sacks  to  pallets  during  the  past  several 
years  has  compelled  both  the  Postal 
Service  and  the  mailing  community  to 
take  a  closer  look  at  how  mail  is  being 
sorted  to  pallets  to  identify 
opportunities  for  improvement.  Early 
last  year,  the  Mailers  Technical 
Advisory  Committee  (MTAC)  Presort 
Optimization  Work  Croup,  comprised  of 
representatives  of  the  Postal  Service, 
presort  software  vendors,  mail  owners, 
and  printers,  was  established  to  study 
and  recommend  changes  in  presort 
software  and  sortation  levels  to  improve 
the  overall  pattern  of  containerization  of 
mail  by  reducing  or  eliminating  residual 
mail  and  by  reducing  or  eliminating 
inefficient  use  of  containers. 

The  MTAC  work  group  has  identified 
two  significant  opportunities  to  improve 


the  presort  of  palletized  Periodicals  and 
Standard  Mail  (A)  flats.  These  are  based 
on  (1)  protecting  the  sectional  center 
facility  (SCF)  pallet  level  through  the 
reallocation  of  packages  from  finer-level 
pallets  to  higher- level  pallets  (e.g.,  by 
moving  packages  from  a  S-digit  or  3- 
digit  pallet  to  an  SCF  pallet  that  would 
not  otherwise  be  created)  and  (2)  by 
increasing  the  amount  of  mail  that  can 
be  sorted  to  the  5-digit  level  through  the 
creation  of  Domestic  Mail  Manual 
(DMM)  labehng  list  L001.  LOCI  is  a  5- 
digit  scheme  list  that  will  be  required 
for  the  preparation  of  Periodical  and 
Standard  Mail  (A)  pallets  and  carrier 
routes  sacks.  This  5-digit/scheme  sort 
will  yield  5-digit  scheme  pallets  and 
carrier  routes  sacks  for  those  5-digit  ZIP 
Code  zones  listed  in  LOOl  and  5-digit 
pallets  and  carrier  routes  sacks  for  ZIP 
Codes  not  listed  in  LOOl.  The  5-digit  ZIP 
Code  zones  in  each  scheme  will  be 
treated  as  a  single  presort  destination 
subject  to  a  single  pallet  or  sack 
minimum  volume,  with  no  further 
separation  by  5-digit  prefix  required. 

The  Postal  Service  is  proposing 
requiring  mailers  to  sort  all  palletized 
flats  packages  and  sacked  carrier  route 
flats  packages  of  Periodicals  and 
Standard  Mail  (A)  using  labeling  list 
LOOl  to  create  5-digit  scheme  pallets 
and  5-digit  scheme  carrier  routes  sacks. 
Although  package  reallocation  will  be 
optional  when  initially  implemented, 
the  Postal  Service  beUeves  that  the 
opportunities  it  offers  for  more 
consistent  service  warrant  exploring  the 
possibihty  of  requiring  it  at  some  future 
date. 

The  proposed  standards  for  package 
reallocation  and  5-digit/scheme  sort  for 
palletized  flats  will  also  apply  to 
Periodicals  irregular  parcels,  which  are 
prepared  under  the  same  standards  that 
apply  to  flats,  and  to  presorted  Standard 
Mail  (A)  irregular  parcels  that  are  part 
of  a  mailing  job  prepared  in  part  as  FSM 
1000  automation  flats  placed  on  pallets. 
The  residual  shape  surcharge  for  non- 
letter,  non-flat-size  mail  will  apply  to 
the  Standard  Mail  (A)  irregular  parcels. 
DATES:  Comments  must  be  received  on 
or  before  December  28, 1998. 

ADDRESSES:  Mdil  or  deUver  written 
comments  to  the  Manager,  Business 
Mail  Acceptance,  USPS  Headquarters, 
475  L'Enfant  Plaza  SW,  Room  6800, 
Washington,  DC  20260-6808.  Copies  of 
all  written  comments  will  be  available 
for  inspection  and  photocopying 
between  9  a.m.  and  4  p.m.,  Monday 
through  Friday,  at  the  above  address. 
FOR  FURTHER  INFORMATION  CONTACT: 
Cheryl  Seller,  (202)  268-5166. 
SUPPLEMENTARY  INFORMATION: 


Package  Reallocation  to  Protect  the  SCF 
PaUet 

Under  current  rules  for  preparing 
packages  of  flats  on  pallets,  mailers  are 
required  to  prepare  SCF  pallets  after 
preparing  required  5-digit  and  optional 
3-digit  pallets.  Many  mailers  choose  to 
prepare  optional  3-digit  pallets, 
particularly  when  preparing  regional  or 
large  volume  national  mailkigs.  They 
can  do  this  by  selecting  the  option  in 
their  presort  software  that  will  result  in 
the  preparation  of  3-digit  pallets  for  the 
entire  job  (list)  that  is  being  processed. 
Generally,  the  preparation  of  3-digit 
pallets  benefits  postal  operations  and 
improves  service.  In  instances  where  an 
SCF  serves  multiple  3-digit  ZIP  Code 
areas,  however,  there  are  many 
situations  where  the  preparation  of  3- 
digit  pallets  causes  mail  that  would 
otherwise  be  prepared  on  SCF  pallets  to 
be  sorted  to  a  pallet  level  that  is  less 
finely  sorted. 

A  multiple  3-digit  SCF  is  often 
comprised  of  both  high-and  low-density 
3-digit  ZIP  Code  service  areas.  If  a 
mailer  selects  the  presort  software 
option  for  preparing  3-digit  pallets,  it  is 
common  for  a  mailing  to  have  sufficient 
volume  to  meet  a  mailer-specified  pallet 
weight  minimum  for  high-density  3- 
digit  ZIP  Codes  but  not  enough  volume 
to  meet  the  pallet  weight  minimum  for 
the  remaining  lower  density  3-digit  ZIP 
Codes.  Consequently,  mail  for  the  lower 
density  3-digit  ZIP  Codes  often  falls  to 
a  less  finely  sorted  pallet  level  beyond 
the  SCF  level  (e.g.,  to  an  ADC  or  BMC 
pallet).  Always  preparing  3-digit  pallets 
can  have  a  negative  impact  on  delivery 
consistency  for  a  mailing  job  because 
some  mail  destined  to  an  SCF  service 
area  may  be  on  5-digit  and  3-digit 
pallets,  which  may  also  be  drop  shipped 
to  the  SCF,  while  the  remaining  mail  for 
the  same  SCF  service  area  may  be  on 
ADC  or  BMC  pallets  or  in  the 
appropriate  level  sack.  Mail  on  the  ADC 
or  BMC  pallets  or  in  sacks  may  be 
entered  into  the  postal  processing 
system  further  upstream  (e.g.,  at  a  BMC 
or  at  the  origin  post  office  where  the 
mailing  was  prepared). 

Using  current  presort  software,  the 
primary  option  available  to  mailers  for 
remedying  the  situation  described  above 
is  to  deactivate  the  option  for  preparing 
3-digit  pallets.  This  will  result  in  mail 
for  all  3-digit  ZIP  Codes  within  a 
multiple-3-digit  ZIP  Code  SCF  service 
area  being  combined  to  make  an  SCF 
pallet,  based  on  the  minimum  pallet 
weight  selected,  after  all  required  5-digit 
pallets  are  prepared.  However,  because 
3-digits  pallets  do  have  value  for  mailers 
and  postal  operations,  their  elimination 
is  not  an  optimal  solution.  Discussions 
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with  the  major  presort  software  vendors 
have  revealed  that  presort  programs  can 
be  created  that  will  enable  optimal  SCF 
palletization  without  necessarily 
eliminating  3-digit  pallets.  The  process, 
which  is  known  as  package  reallocation, 
prevents  sortation  to  the  3-digit  pallet 
level  when  such  preparation  impedes 
optimal  SCF  palletization.  Moreover, 
the  process  will  reallocate  the  minimum 
amount  of  mail  necessary  fi*om  high- 
density  pallets  at  a  finer  level  of 
sortation  (S^digit/scheme  or  3-digit 
pallets)  to  create  an  SCF  pallet  thiat 
would  not  otherwise  have  been 
prepared  without  reallocation,  lliis  will 
help  draw  mail  back  to  the  SCF  pallet 
level  from  ADC/BMC  pallets  and  will 
also  allow  mailers  to  palletize  mail  that 
would  otherwise  be  required  to  be 
prepared  in  sacks  due  to  the  elimination 
of  standards  for  preparing  mixed  ADC 
and  mixed  BMC  pallets  of  flats  that 
became  effective  October  4, 1998. 

Increasing  the  Amount  CM' Mail  At  the 
5-Digit  Level  by  Creating  a  5-digit/ 
scheme  List 

The  Postal  Service  is  also  proposing 
implementation  of  a  new  5-digit/scheme 
list  for  pallets  and  carrier  routes  sacks 
of  Periodicals  and  Standard  Mail  (A)  flat 
packages  and  bundles  that  is  similar  to 
the  old  DMM  LOOl  list.  However,  there 
are  three  primary  differences  in  the  new 
list  and  the  old  DMM  LOOl  fist:  (1)  the 
old  list  was  a  multi-coded  city  list  while 
the  new  list  is  a  "scheme  type"  list  of 
combinations  of  5-digits  based  on  where 
the  flats  are  actually  worked  within  a 
single  processing  facility;  (2)  the  old 
LOOl  list  was  used  for  package 
preparation  as  well  as  sack  and  pallet 
preparation  while  the  new  list  will  be 
used  only  for  sack  and  pallet 

[>reparation;  and  (3)  the  old  LOOl  pallet 
evel  was  optional  while  the  new  DMM 
LOOl  list  will  become  part  of  the 
required  5-digit/scheme  pallet  level. 
Therefore,  the  5-digit  pallet  presort  level 
for  packages  of  flats  will  become  a  5- 
digit/scheme  presort  level  and  mailers 
will  not  prepare  individual  5-digit 
pallets  to  zones  that  are  listed  as  part  of 
a  combination  on  the  new  LOOl  list; 
instead  they  will  prepare  them  as  an 
LOOl  pallet.  The  expected  results  are  an 
increase  in  the  amount  of  mail  that  can 
be  placed  on  5-digit  (to  be  renamed  5- 
digit/scheme)  pallets  and  the  likelihood 
that  postal  plants  will  be  able  to 
crossdock  more  mail  directly  to  delivery 
offices. 

With  the  implementation  of  the  new 
5-digit  scheme  pallet,  the  SCF  pallet 
level  may  become  more  vulnerable  than 
it  is  today.  For  instance,  if  some  mail  for 
low-density  3-digits  is  already  falling 
through  the  SCF  leveL  because  of  the 


preparation  of  other  3-digit  pallets  for 
areas  within  the  same  SCT,  then  the  5- 
digit  scheme  pallet  will  likely  amplify 
the  problem  as  more  mail  is  potentially 
pulled  away  from  the  SCF  pallet. 
Package  reallocation  will  help  to 
address  this.  It  should  be  noted  that 
although  the  examples  reference 
multiple  3-digit  SCF  packages, 
reallocation  will  also  apply  to  single  3- 
digit  SCFs. 

Implementation  Dates 

The  Postal  Service  proposes  requiring 
5-digit/scheme  pallets  and  carrier  routes 
sacks  using  labeling  list  LOOl  effective 
May  1999,  and  implementing  the  option 
to  prepare  pallets  using  package 
reallocation  at  the  same  time  in 
conjunction  with  presort  software 
releases  incorporating  the  April  address 
information  system  releases.  This  will 
allow  presort  vendors  and  mailers 
sufficient  time  to  incorporate  changes 
related  to  the  R97-1  rate  case  before 
making  changes  necessary  to  support 
LOOl  and  reallocation.  This  uriU  also 
allow  them  time  to  have  palletization 
software  tested  and  PAVE-certified. 

Summary  of  Proposed  USPS  Revisions 

Reallocation  Rules 

Determine  Whether  Reallocation  Should 
be  Performed 

The  presort  software  will  identify 
instances  where  some  mail  for  an  SCF 
service  area  would  fall  beyond  the  SCF 
level  (e.g.,  on  ADC  or  BMC  pallets)  if  all 
required  5-digit/scheme  and  optional  3- 
digit  pallets,  if  selected,  are  prepared  for 
the  SCF  service  area.  The  SCF  pallet 
level  serves  as  a  dividing  line  and 
reallocation  is  performed  only  when 
there  is  mail  for  the  same  SCF  service 
area  on  both  sides  of  the  dividing  line. 

The  software  will  next  determine  the 
weight  of  mail  that  would  drop  beyond 
the  SCF  level  and  the  minimum  weight 
of  mail  (correlating  to  a  minimum 
number  of  pieces  in  the  mailing)  that  is 
required  to  bring  that  mail  back  to  the 
SCF  level.  For  example,  if  a  mailer  sets 
500  pounds  as  the  minimum  weight  for 
SCF  pallets  and  there  are  300  pounds  of 
mail  that  fall  beyond  the  SCF  pallet 
level  after  preparation  of  5-digit/scheme 
and/or  3-digit  pallet(s),  then  200  pounds 
would  be  the  minimum  volume  to  be 
reallocated  to  bring  the  300  pounds  back 
to  the  SCF  level. 

General  Reallocation  Rules 

a.  Package  preparation  is  not  Affected 
by  the  Reallocation  process.  This 
process  should  always  reallocate  only 
the  minimum  number  of  complete 
packages  necessary  to  create  an  SCF 
pallet  meeting  the  minimum  pallet 


weight  selected.  Based  on  the  weight  of 
individual  pieces  within  a  package,  the 
weight  of  mail  that  is  reallocated  will 
often  be  shghtly  more  than  the 
minimum  volume  required  to  create  an 
SCF  pallet.  For  example,  if  a  mailer 
selects  250  pounds  as  the  minimum  SCF 
pallet  weight  and  239  pounds  of  mail 
would  fall  beyond  the  SCF  level  after  5- 
digit/scheme  and  3-digit  pallets  are 
prepared  for  a  specific  SCF  service  area, 
the  software  may  find  the  smallest 
package  available  for  reallocation  on  a 
candidate  3-digit  pallet  that  contains  16 
pieces  that  ead^  weigh  0.8125  pound. 
As  a  result,  the  total  weight  of  the  mail 
that  will  be  reallocated  is  13  pounds 
and  the  SCF  pallet  that  vnll  be  created 
%vill  contain  252  pounds  of  mail. 

b.  Reallocate  packages  from  the 
highest  (least  finely  sorted)  available 
pallet  level  possible.  For  example, 
attempt  to  reallocate  some  mail  from  a 
3-digit  pallet  first;  if  that  is  not  possible, 
attempt  to  eliminate  a  3-digit  pallet  and 
reallocate  all  mail  from  that  pallet  to 
create  an  SCF  pallet.  Finally,  if  mail 
cannot  be  reallocated  fiom  a  3-digit 
pallet,  attempt  to  reallocate  some  mail 
fit>m  a  5-digit/scheme  pallet. 

c.  The  reallocation  process  may  result 
in  the  elimination  of  a  3-digit  pallet  to 
create  an  SCF  {>allet,  but  a  5-digit/ 
scheme  pallet  may  not  be  eliminated  in 
order  to  create  an  SCF  pallet. 

d.  When  reallocating  mail  to  create  an 
SCF  pallet,  reallocate  mail  from  only 
one  pallet.  This  may  be  accomplished 
by  reallocating  a  portion  of  a  3-digit 
pallet,  reallocating  all  mail  from  a  3- 
digit  pallet,  or  reallocating  a  portion  of 
a  5-digit/scheme  pallet  following  the 
sequence  in  b. 

e.  Mailers  may  use  any  minimum 

pallet  weight(s)  permitted  by  DMM     

standards  and  may  use  different 
minimum  weights  for  different  pallet 
levels  in  conjunction  with  package 
reallocation.  For  example,  a  mailer  may 
select  500  pounds  as  the  minimum 
weight  for  creating  5-digit/scheme 
pallets,  1000  p>ounds  for  optional  3-digit 
pallets,  and  250  pounds  for  SCF  pallets. 

Priority  for  Reallocation  of  Packages 

3-digit  p>allets  will  remain  optional.  If 
3-digit  pallets  are  prepared,  attempt  to 
reallocate  mail  by  following  these  steps: 

a.  The  software  will  attempt  to 
identify  a  3-digit  pallet  of  adequate 
weight  that  can  support  reallocation  of 
one  or  more  packages  to  bring  the  mail 
that  has  fallen  through  the  SCF  level 
back  to  the  SCF  level.  There  must  be  a 
sufficient  volimie  of  mail  remaining  on 
the  3-digit  pallet  after  reallocation  to 
meet  the  3-digit  pallet  weight  minimum 
established  by  the  mailer  in  compUance 
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with  applicable  DMM  standards.  If  a  3- 
digit  pallet  of  adequate  weight  is 
available,  then  an  SCF  pallet  will  be 
prepared  by  reallocating  some  mail  from 
the  3-digit  pallet  and  combining  it  with 
the  mail  that  would  have  fallen  beyond 
the  SCF  level.  For  example,  when  a 
mailer  sets  the  minimum  pallet  weight 
for  all  presort  levels  at  500  pounds,  if 
there  are  300  pounds  of  mail  beyond  the 
SCF  dividing  line,  a  minimum  of  200 
pounds  needs  to  be  reallocated.  An 
adequate  weight  3-digit  pallet  would  be 
one  containing  a  minimum  of  700 
pounds  of  mail.  After  reallocation  of  a 
minimum  of  200  pounds  of  mail,  500  or 
more  pounds  of  mail  would  remain  on 
the  3-digit  pallet  and  this  would  meet 
the  minimum  pallet  weight  standard. 

b.  If  no  single  3-digit  pallet  within  the 
SCF  service  area  contains  an  adequate 
volume  of  mail  to  allow  reallocation  of- 
a  portion  of  the  mail  on  a  pallet  as 
described  in  the  previous  step,  then 
eliminate  one  3-digit  pallet  and 
reallocate  all  of  the  mail  to  an  SCF 
pallet  that  also  contains  the  mail  that 
would  have /alien  through  the  SCF 
level.  The  result  will  be  that  the 
software  will  not  prepare  one  3-digit 
pallet  per  any  affected  SCF  service  area 
(i.e.,  it  eliminates  a  3-digit  pallet)  if  it  is 
detrimental  to  the  SCF  pallet. 

Because  5-digit/scheme  pallets 
provide  savings  in  both  pallet  and 
package  handlings,  whenever  a  3-digit 
pallet  is  available,  the  software  should 
eliminate  a  3-digit  pallet  instead  of 
borrowing  mail  from  a  5-digit/scheme 
pallet. 

c.  If  there  are  no  3-digit  pallets,  the 
software  will  look  for  a  5-aigityscheme 
pallet  of  adequate  weight  that  can 
support  reallocation  of  one  or  more 
packages  to  bring  the  mail  that  would 
fall  through  the  SCF  level  back  to  the 
SCF  level.  A  sufficient  volume  of  mail 
must  remain  on  the  5-digit/scheme 
pallet  after  reallocation  to  meet  the 
pallet  weight  minimum  established  by 
the  mailer  in  compliance  with 
applicable  DMM  standards.  If  a  5-digit/ 
scheme  pallet  of  adequate  weight  is 
available,  the  reallocated  packages  will 
be  combined  with  the  mail  that  would 
have  fallen  through  the  SCF  level. 

If  no  single  5-digit/scheme  pallet 
within  the  SCF  service  area  contains  an 
adequate  volume  of  mail  to  allow 
reallocation  of  a  portion  of  the  mail  on 
a  pallet  as  described  in  the  previous 
step,  then  no  packages  will  be 
reallocated  and  an  SCF  pallet  will  not 
be  prepared.  Under  this  scenario,  the 
mail  that  falls  beyond  the  SCF  pallet      ' 
level  must  be  placed  on  the  appropriate 
level  pallet  (ADC  or  BMC)  or  in  the 
appropriate  level  sack.  The  reallocation 
standards  do  not  allow  a  5-digit/scheme 


pallet  to  be  eliminated  in  order  to  to  identify  whether  reallocation  had 

protect  an  SCF  pallet.  been  performed  and  determine  if  it  had 

If  3-digit  pallets  are  not  prepared,  follow  been  performed  correctly.  It  was 

thctesteos-  determined  that  proper  reallocation 

"  '  could  best  be  ensured  by:  (1)  keeping 

a.  The  software  will  attempt  to  the  rules  as  simple  as  possible  by 

identify  a  5-digit/scheme  pallet  of  employing  a  one-to-one  relationship  in 

adequate  weight  that  can  support  the  reallocation  process;  that  is,  mail 

reallocation  of  one  or  more  packages  to  from  only  one  pallet  may  be  reallocated 

bring  the  mail  that  would  fall  through  to  create  an  SCF  pallet;  and  (2)  requiring 

theSCF  level  back  to  the  SCF  level.  A  any  mailer  who  uses  reallocation  to  use 

sufficient  volume  of  mail  must  remain  PAVE-certified  presort  software  that  has 

on  the  5-digit/scheme  pallet  after  been  certified  to  meet  the  reaflocation 

reallocation  to  meet  the  pallet  weight  standards. 

minimum  established  by  the  mailer  in  Instances  where  mail  is  reallocated  to 

compliance  with  applicable  DMM  protect  an  SCF  pallet  will  be 

standards.  If  a  5-digit/scheme  pallet  of  documented  on  the  USPS  Qualification 

adequate  weight  is  available,  the  Report  by  designating  the  protected  SCF 

reallocated  packages  will  be  combined  pallet  with  an  identifier  of  "PSCF."  This 

with  the  mail  that  would  have  fallen  identifier  will  be  used  only  on  the  USPS 

through  the  SCF  level.  Qualification  Report  and  will  not  be 

K-^'u  "cA®  5-digit/scheme  pallet  j^gd  to  appear  on  pallet  labels  or  on 

within  the  SCF  service  area  contains  an  ^j^^er  mailing  documentation, 

adequate  volume  of  mail  to  allow  Furthermore,  the  MTAC  Mail.DAT 

reallocation  of  a  portion  of  the  mail  on  vVork  Group  has  indicated  that  they  will 

a  pallet  as  described  m  the  previous  accommodate  the  "PSCF"  identifier  in 

step  then  no  packages  will  be  their  data  file  structure  and  that  they 

reallocated  and  an  SCF  pallet  will  not  ^j„  ^^^^  ^^^^  appropriate  changes  to 

be  prepared.  Under  this  scenario,  the  suooort  verification 

mail  that  falls  beyond  the  SCF  pallet  Although  exempt  from  the  notice  and 

eve  must  be  placed  on  the  appropriate  comment  requirements  of  the 

level  pallet  (ADC  or  BMC)  or  in  the  Administrative  Procedure  Act  (5  U.S.C. 

appropriate  level  sack.  The  reallocation  553(b),  (c))  regarding  proposed 

standards  do  not  allow  a  5-digit/scheme  rulemaking  by  39  U.S.C.  410(a).  the 

pallet  to  be  eliminated  in  order  to  pos,ai  Service  invites  comments  on  the 

protect  an  SCF  pallet  following  proposed  revisions  of  the 

5-digit/scheme  pallets  will  not  be  Domestic  Mail  Manual,  incorporated  by 

permitted  to  be  eliminated  for  the  reference  in  the  Code  of  Federal 

following  reasons:  (1)  these  pallets  may  Regulations.  See  39  CFR  part  111. 

be  cross-docked  to  delivery  units  and  °                                   '^ 

are  therefore  valuable  to  postal  List  of  Subiects  in  39  CFR  Part  111 

operations  as  well  as  to  customers  for  Postal  service, 

service,  and  (2)  Periodicals  mailers  have  Accordingly,  the  Postal  Service 

expressed  concerns  about  the  cost  and  proposes  the  following  revisions  to  the 

corresponding  rate  impact  of  Domestic  Mail  manual,  incorporated  by 

eliminating  5-digit  pallets.  Therefore,  to  reference  in  39  CFR  part  111. 
minimize  the  amount  of  mail  that  will 

shift  from  that  level  to  the  SCF.  mail  PART  1 1 1— [AMENDED] 

may  be  reallocated  from  5-digit/scheme  ^  J^^^  authority  citation  for  39  CFR 

pallets  only  'f  sufficient  volumes  remain  „j  continues  to  read  as  follows: 

to  retain  the  5-digit/scheme  pallet.  '^ 

Moreover,  the  Postal  Service  expects  Authority:  5  U.S.C.  552(a):  39  U.S.C.  101, 

a  significant  shift  of  more  mail  to  the  5-  '•oi.  403. 404. 414.  300i-30ii,  3201-3219. 

digit/scheme  pallet  level  as  a  result  of  3403-3406. 3621.  3626.  5001. 

required  use  of  labeling  list  LOOl.  2.  Revisie  the  following  sections  of  the 

Therefore,  any  reallocation  of  mail  from  Domestic  Mail  Manual  as  follows: 

the  5-digit/scheme  level  to  the  SCF  level  g    ELIGIBILITY 
will  be  more  than  offset  by  the  new 

volume  that  will  be  captured  by  the  E200    Periodicals 

required  5-digit/scheme  pallet.  •        •        *        •        • 

Documentation  of  Reallocation  for 

Verification  and  Presort  Accuracy  ^230    Nonautomation  Rates 

Validation  and  Evaluation  (PAVE)  •,•••• 

Certification  ddtttb  bo  mr  d 

In  developing  the  proposed  standards  ^-^    CARRIER  ROUTE  RATES 

for  reallocation,  the  MTAC  work  group  *        •       • »        •        • 

considered  what  information  would  be  «  «    pi-  •k-i- 

needed  during  the  postal  verification  *-^    E"g>i»"ty 

process  to  allow  acceptance  personnel  *        •        •        •        • 
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(Revise  2.2a  to  add  the  word  "scheme" 
before  "canier  routes  sacks"  as  follows:] 
a.  The  basic  carrier  route  rate  applies 
to  copies  in  carrier  route  packages  of  six 
or  more  letter-size  pieces  each  that  are 
sorted  to  carrier  route,  5-digit  canier 
routes,  or  3-digit  carrier  routes  trays; 
and  six  or  more  flat-size  pieces  or 
irregular  parcel-size  pieces  each  that  are 
sorted  to  carrier  route  or  5-digit/scheme 
carrier  routes  sacks. 


£250    Destiiiation  Entry 


2.0  DDURATE 

2.1  Eligibility 

[Revise  the  second  sentence  of  2.1  by 
adding  the  word  "scheme"  before 
"carrier  routes  sacks"  as  follows:] 

*  *  *  Copies  claimed  at  DDU  rates 
must  be  part  of  a  carrier  route  package 
placed  in  a  carrier  route  tray  or  sack,  a 
5-digit  carrier  routes  tray,  or  a  5-digit/ 
scheme  carrier  routes  sack  for  flats  and 
irregular  parcels,  under  M200.  or 
palletized  under  M045,  and  otherwise 
eligible  for  and  claimed  at  a  carrier 
route  rate.  •  •  • 


E600    Standard  Mail 


E630    Nonautomation  Presort  Rates 

•        •        •        •        * 

2.0    ENHANCED  CARRIER  ROUTE 
RATES 


2.8    Basic  Rates 

Basic  (nonautomation)  carrier  route 
rates  apply  to  each  piece  that  is  sorted 
under  M620  into  the  corresponding 
qualifying  groups: 

(Revise  2.8b  to  add  the  word  "scheme" 
before  "carrier  routes  sacks"  as  follows:] 

b.  Flat-size  pieces  in  a  carrier  route 
package  of  10  or  more  pieces  palletized 
under  M045,  or  placed  in  a  carrier  route 
sack  containing  at  least  125  pieces  or  15 
pounds  of  pieces  or  in  a  5-digity scheme 
carrier  routes  sack. 


E650    Destination  Entry 

E651    Regular,  Nonprofit,  and 
Enhanced  Carrier  Route  Standard  Mail 


7.0    DDU  DISCOUNTS 

7.2    Eligibility 

(Revise  the  first  sentence  of  7.2  to 
provide  DDU  rate  eligibility  for  carrier 


route  flats  placed  in  5-digit/scheme 
carrier  routes  sacks,  as  follows:] 

Pieces  in  a  mailing  that  meet  the 
^andards  in  1.0  through  4.0  and  7.0  are 
eligible  for  the  DDU  rate  when 
deposited  at  a  DDU,  addressed  for 
delivery  within  that  facility's  service 
area  (carrier  routes),  and  placed  in 
properly  prepared  and  labeled  carrier 
route  packages  sorted  to  carrier  route 
trays  (letters)  or  sacks  (flats  and 
irregular  parcels),  5-digit  carrier  routes 
trays  (letters)  or  sacks  (irregular  parcels), 
or  5-digit/scheme  carrier  routes  sacks 
(flats)  under  M600,  or  palletized  under 
M045.  and  otherwise  eligible  for  and 
claimed  at  a  carrier  route  rate.  •  *  * 


L    Labeling  Lists 

LOOO    General  Use 

[Amend  LOOO  by  adding  new  labeling 
list  LOOl  as  follows:] 

LOOl     54>igit  SfJicme— Periodical  and 
Standard  (A)  Flats 

When  required  by  the  standards  for 
specific  rates,  flats  packages  for  the  5- 
digit  ZJP  Codes  shown  in  Column  A 
must  be  combined  on  pallets  or  in 
carrier  routes  sacks  labeled  to  the 
corresponding  destination  shown  in 
ColiunnB. 

■ajjNQ  000c  7n»-i»-^ 
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Wtwn  required  by  Ihe  staiKtards  for  specMc  rates.  (Ms  psckages  for  the  5-dK)il  ZIP  Codae  sho^ 
palels  or  in  carrier  routes  sacks  labeled  to  the  correspofKing  destination  shown  in  Coiunin  B. 


ColumnA 

CohimnB 

ZIPCodee 

Label  to 

00901.02 

SAN  JUAN  PR  00901 

00907.00 

SAN  JUAN  PR  00907 

00909.10 

SAN  JUAN  PR  00909 

00911-14 

SAN  JUAN  PR  00911 

00915.16 

SAN  JUAN  PR  00915 

00917-19 

SAN  JUAN  PR  00917 

00920-22.68 

SAN  JUAN  PR  00920 

00923. 24.  29 

SAN  JUAN  PR  00923 

00925. 27.  28 

SAN  JUAN  PR  00925 

00958.60 

BAYAMON  PR  00960 

00956.  57. 50. 61 

BAYAMON  PR  00961 

00962. 63. 65 

CATANO  PR  00962 

00966. 67. 69.  70 

GUAYNABO  PR  00970 

00979.82-88 

CAROUNA  PR  00982 

01013-22 

CHICOPEE  MA  01013 

01432.  33 

AYER  MA  01432 

01702-05 

FRAMINGHAM  MA  01 702 

01830-32      • 

HAVERHIU.  MA  01830 

01833-35 

GEORGETOWN  MA  01833 

01840-43 

LAWRENCE  MA  01840 

01850-54 

LOWELL  MA  01 860 

01901-04. 10 

LYNN  MA  01901 

01950-52 

NEWBURYPORT  MA  01050 

02540.41 

FALMOUTH  MA  02540 

02664.73 

SOUTH  YARMOUTH  MA  02684 

02860-66 

PAWTUCKET  Rl  02860 

02879-83 

WAKEFIELD  Rl  02879 

02886-89 

WARWICK  Rl  02886 

03051.52 

HUDSON  NH  03051 

03060-63 

NASHUA  NH  03060 

03101-11 

MANCHESTER  NH  03101 

03246.47 

LACONIA  NH  03246 

03301-06 

CONCORD  NH  03301 

03431.35 

KEENENH  03431 

03458.60 

PETERBOROUGH  NH  03458 

03801-04 

PORTSMOUTH  NH  03801 

03820.22 

DOVER  NH  03820 

03839. 67.  68 

ROCHESTER  NH  03839 

04101,08 

PORTLAND  ME  04101 

05301-04 

BRATTLEBORO  VT  05301 

05401-07 

BURUNGTONVT  05401 

05601-04. 09. 20.  33 

MONTPELIERVT  05601 

06050-53 

NEW  BRITAIN  CT  06050 

06701-49 

WATERBURYCT  06701 

08777. 93.  94 

WASHINGTON  DEPOT  CT  06777 

06810-13. 16. 17 

DANBURYCT  06810 

06830.31.36 

GREENWICH  CT  06830 

06850^ 

NORWALKCT  06850 

06880.81 

WESTPORTCT  06880 

07004. 06. 07 

CALDWELL  NJ  07006 

07011-15 

CLIFTON  NJ  07015 

07017-19 

EAST  ORANGE  NJ  07019 

07024.  25 

FORT  LEE  NJ  07024 

07031.32 

KEARNY  NJ  07032 

ColumnA 

Column  B 

ZVCodoe 

LMmIIo 

07042-44 

MONTCLAIRNJ  07042 

070SO42 

ORANGE  NJ  07050 

OTOSfr^ 

PASSAIC  NJ  07055 

0705*83 

PLAINFIELDNJ  07061 

07065^7 

RAHWAY  NJ  07065 

07070-75 

RUTHERFORD  NJ  07070 

0709O«2 

WESTFIELDNJ  07091 

07094.96 

SECAUCUSNJ  07094 

07401.17.23,46.58. 

ALLENDALE  NJ  07401 

63,81.95.96 

07450-52 

RIDGEWOOD  NJ  07450 

07470.  74.  77 

WAYNE  NJ  07470 

07601-08                 — 

HACKENSACK  NJ  07606 

07631.32 

ENGLEWOOD  NJ  07631 

07701.02.04 

REDBANKNJ  07701 

07801-03.06.69 

DOVER  NJ  07801 

07901.02 

SUMMIT  NJ  07901 

0706O«3 

MORRISTOWN  NJ  07060 

08002.03.34 

CHERRY  HILL  NJ  08034 

08540-44 

PRINCETON  NJ  08540 

08723.24 

BRKXNJ  08723 

08753-57 

TOMS  RIVER  NJ  08753 

08817-20.37 

EDISON  NJ  08817 

08854.55 

PISCATAWAY  NJ  08854 

08861-63 

PERTH  AMBOY  NJ  08861 

08871.72 

SAYREVILLE  NJ  08872 

08873.  75 

SOMERSET  NJ  08873 

08878.79 

SOUTH  AMBOY  06879 

10001.26.27.29-35.37. 

JAF  NY  10001 

39.40.43.81 

10002.04-08.12-15.38. 

CSS  NY  10007 

41.4&48.80 

10017.44 

GRAND  CENTRAL  NY  10017 

10022.55 

FDR  NY  10022 

10150-55 

FDR  NY  10150 

10163-78 

GRAND  CENTRAL  NY  10163 

10003.09-11.16.18-21, 

MORGAN  NY  10199 

23-25, 28. 36 

10520. 21 

CROTON  ON  HUDSON  NY  10520 

10550-59 

MOUNT  VERNON  NY  10550 

10570-72 

PLEASANTVILLE  NY  10570 

10580.81 

RYE  NY  10580 

10940.41.43 

MIDDLETOWN  NY  10940 

10951.52 

MONSEY  NY  10952 

10994.95 

WEST  NYACK  NY  10904 

10996.97 

WEST  POINT  NY  10996 

11001.02.04.05 

FLORAL  PARK  NY  11001 

11020-27 

GREAT  NECK  NY  11022 

11040-49 

NEW  HYDE  PARK  NY  11040 

11050-56 

PORT  WASHINGTON  NY  1 1050 

11553.55.56 

UNKMOALE  NY  11553 

11580-83 

VALLEY  STREAM  NY  11580 

11568.90 

WESTBURY  NY  11590 

11702.03.07 

BABYLON  NY  11 702 
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ColumnA 

ColuninB 

ZIP  Codes 

LaliellD 

11776.77 

PORT  JEFFERSON  NY  1 1776 

12180-83 

TROY  NY  12180 

12550-53 

NEWBURGH  NY  12550 

12601.02 

POUGHKEEPSIE  NY  12601 

12603.04 

ARUNGTON  NY  12603 

12801.03.04 

GLENS  FALLS  NY  12801 

12901.03 

PLATTSBURGH  NY  12901 

13021.22 

AUBURN  NY  13021 

13088-90 

LIVERPOOL  NY  13088 

13440.41 

ROME  NY  13440 

14301-05 

NIAGARA  FALLS  NY  14301 

14850^.82 

ITHACA  NY  14850 

17001.11 

CAMP  HILL  PA  17011 

17042.46 

LEBANON  PA  17042 

17701.03 

WILUAMSPORT  PA  17701 

18015-18 

BETHLEHEM  PA  18015 

18040. 42-45 

EASTON  PA  18042 

18504. 08. 12. 17-19 

SCRANTON  PA  18504 

18501.03.05.07.09. 

SCRANTON  PA  18505 

10.15 

1864044 

PITTSTON  PA  18640 

18701.02 

WILKES  BARRE  PA  18701 

18704.08.09 

WILKES  BARRE  PA  18704 

18705-07 

WILKES  BARRE  PA  18705 

18954.66 

SOUTHHAMPTON  PA  18966 

19013-16.22 

CHESTER  PA  19013 

19020.  21 

BENSALEM  PA  19020 

19025.  34 

FORT  WASHINGTON  PA  19025 

19043. 98 

HOLMES  PA  19043 

19047-49.  53 

LANGHORNE  PA  19047 

19054-50 

LEVrrrOWN  pa  19054 

19037.63-65.86.91 

MEDIA  PA  19063 

19080.  87-89 

WAYNE  PA  19080 

19082-84 

UPPER  DARBY  PA  19082 

19301.12.33 

PAOU  PA  19301 

19380-83 

WEST  CHESTER  PA  19380 

19401,04 

NORRISTOWN  PA  19401 

19403.  07-09 

EAGLEVILLE  PA  19403 

19405.  06 

KING  OF  PRUSSIA  PA  19406 

19464.65 

POTTSTOWN  PA  19464 

19702.11-18.25.26 

NEWARK  DE  19711 

20110-12 

MANASSAS  VA  201 10 

20120.  21 

CENTERVILLEVA  20120 

20186.  87 

WARRENTONVA  20186 

20703-06.37.38.40.41. 

CALVERT  DDC  MO  20782 

81-85. 87-89 

22191-94 

WOODBRIDGE  VA  22191 

22401-08. 12 

FREDERICKSBURG  VA  22401 

22554.55 

STAFFORD  VA  22554 

22801.07 

HARRISONBURG  VA  22801 

22901-11 

CHARLOTTESVILLE  VA  22901 

23058-80 

GLEN  ALLEN  VA  23060 

23111.16 

MECHANICSVILLE  VA  231 1 1 

23112.13 

MIDLOTHIAN  VA  231 12 

23185-87 

WILLIAMSBURG  VA  23185 

23229.  55.  94 

RICHMOND  VA  23229 

23233.  38. 42 

RICHMOND  VA  23233 

ColumnA 

CoiumnB 

Zff> Codes 

LalMlto 

23234.37 

RO1M0NDVA  23234 

23235.36 

RK>1MONDVA  23235 

23430.31 

SMITHFIELDVA  23430 

23432-39 

SUFFOLK  VA  23434 

23690-93 

GRAFTON  VA  23602 

23801.03-06 

PETERSBURG  VA  23801 

23832.38 

CHESTERRELD  VA  23832 

23901.09.43 

FARMVILLEVA  23901 

24001-10 

ROANOKE  VA  24001 

24011.13.16 

ROANOKE  VA  24011 

24012. 14. 15. 17-19 

ROANOKE  VA  24012 

24022-48 

ROANOKE  VA  24022 

24060^ 

BLACKSBURG  VA  24060 

24068.73 

CHRISTIANSBURG  VA  24068 

24112-15 

MARTINSVILLE  VA  241 12 

24141-43 

RADFORD  VA  24141 

24401.02 

STAUNTON  VA  24401 

24505-22.24-39.44-50. 

LYNCHBURG  VA  24505 

52-71.73-91.93-99 

24540-43 

DANVILLE  VA  24541 

25301.11 

CHARLESTON  WV  25301 

25302.12 

CHARLESTON  WV  25302 

25303.09 

CHARLESTON  WV  25303 

25304.15 

CHARI.ESTON  WV  25304 

25701.03-05.71-79 

HUNHNGTON  WV  25701 

25708-29 

HUNTINGTON  WV  25706 

26101-06 

PARKERSBURG  WV  26101 

26301.02 

CLARKSBURG  WV  26301 

26502-07 

MORGANTOWN  WV  26505 

26554,55 

FAIRMONT  WV  26564 

27101. 11. 12, 15 

WINSTON  SALEM  NC  27101 

27104. 14 

WINSTON  SALEM  NC  27104 

27106. 16 

WINSTON  SALEM  NC  27106 

27107.17.27 

WINSTON  SALEM  NC  27107 

27203.04 

ASHEBORONC  27203 

27215-17.20 

BURUNGTONNC  27215 

27260^ 

HK3H  POINT  NC  27260 

27284.85 

KERNERSVILLE  NC  27284 

27288.  ra 

EDEN  NC  27288 

27292-95 

LEXINGTON  NC  27292 

27320-23 

REIDSVILLENC  27320 

27330.31 

SANFORD  NC  27330 

27360.61 

THOMASVILLE  NC  27360 

27401-03.11.20.35.55    . 

GREENSBORO  NC  27401 

27404.12-14.17-19.21- 

GREENSBORO  NC  27404 

34. 36-54.  56-99 

27405. 15 

GREENSBORO  NC  27405 

27406. 16 

GREENSBORO  NC  27406 

27408. 09. 10 

GREENSBORO  NC  27408 

27511-13. 19 

GARY  NC  27511 

27514-16,  99 

CHAPEL  HILL  NC  27514 

27530-34 

G0LDS80R0NC  27530 

27587. 88 

WAKE  FOREST  NC  27587 

27604. 16 

RALEK3HNC  27804 

27608.  09 

RALEK3HNC  27806 

27603. 10 

RALEK3HNC  27810 

27612. 13 

RALEK3HNC  27612 
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Column  A 
ZIP  Code* 


CoiumnB 
Labolte 


27614. 15 

27701.03 

27705, 15 

27707. 13. 17 

27709.11 

27712.  22 

27801-04 

27833-36.  56 

27893-96 

27906-09 

28001.02 

28025.  26 

28052.53 

28054-56 

28070.  78 

28081-63 

28092.  93 

28104-06 

28110-12 

28144-47 

28150-52 

28301-14 

28328.29 

28334.35 

28352.53 

2835fr«0 

28370-74 

28387.88 

28401-12 

28459.  67-70 

28461.65 

28501-04 

2854(M7 

28560-64 

28601-03 

28607.08 

28633.45 

28655.80 

28625,  77. 87 

28734.44 

28739.  91-93 

28736,  85,  86 

28801,06,16 

28803,05 

28804.14 

29071-73 

29115-18 

29150-54 

29169-72 

29301-03, 06. 07 

29304, 05, 06-19 

29340-42 

29526-28 

29532,40 

29550,51 

29572,  75,  77.  78.  87 

29582,  97. 98 


RALEIGH 

DURHAM 

DURHAM 

DURHAM 

DURHAM 

DURHAM 

ROCKY  MOUNT 

GREENVILLE 

WILSON 

ELIZABETH  CITY 

ALBEMARLE 

CONCORD 

GASTONIA 

GASTONIA 

HUNTERSVILLE 

KANNAPOLIS 

LINCOLNTON 

MATTHEWS 

MONROE 

SALISBURY 

SHELBY 

FAYETTEVILLE 

CLINTON 

DUNN 

LAURINBURG 

LUMBERTON 

PINEHURST 

SOUTHERN  PINES 

WILMINGTON 

SHALLOTTE 

SOUTHPORT 

KINSTON 

JACKSONVILLE 

NEW  BERN 

HICKORY 

BOONE 

LENOIR 

MORGANTON 

STATESVILLE 

FRANKLIN 

HENOERSONVILLE 

WAYNESVILLE 

ASHEVILLE 

ASHEVILLE 

ASHEVILLE 

LEXINGTON 

ORANGEBURG 

SUMTER 

WEST  COLUMBIA 

SPARTANBURG 

SPARTANBURG 

GAFFNEY 

CONWAY 

DARUNGTON 

HARTSVILLE 

MYRTLE  BEACH 

NMYRTLE  BEACH 


NC  27615 
NC  27701 
NC  27705 
NC  27707 
NC  27709 
NC  27712 
NC  27801 
NC  27833 
NC  27893 
NC  27909 
NC  28001 
NC2802S 
NC  28052 
NC  28054 
NC  28078 
NC  28081 
NC  28092 
NC  28105 
NC28110 
NC  28144 
NC  28150 
NC  28301 
NC  28328 
NC  28334 
NC  28352 
NC  28358 
NC  28370 
NC  28387 
NC  28401 
NC  28450 
NC  28461 
NC  28501 
NC  28540 
NC  28560 
NC  28601 
NC  28607 
NC  28645 
NC  28656 
NC  28677 
NC  28734 
NC  28739 
NC  28786 
NC  28801 
NC  28803 
NC  28804 
SC  29072 
SC  20115 
SC  20150 
SC  20109 
SC  29301 
SC  20304 
SC  29340 
SC  20526 
SC  29532 
SC  29550 
SC  29577 
SC  29582 


ColumnA 

Columns 

ZIP  Codes 

Labelto 

29601,05.09 

GREENVILLE  SC  29601 

29602. 13. 14. 18, 19 

GREENVILLE  SC  29602 

29603,04.08.12 

GREENVILLE  SC  29603 

29606.07 

GREENVILLE  SC  29606 

29610,11.17 

GREENVILLE  SC  29610 

29615, 16 

GREENVILLE  SC  29615 

29621-26 

ANDERSON  SC  29621 

29631-34 

CLEMSONSC  29631 

2964042 

EASLEYSC  29640 

29646-49 

GREENWOOD  SC  29646 

29650-52 

GREER  SC  29650 

29672.78.79 

SENECA  SC  29672 

29680.81 

SIMPSONVILLE  SC  29680 

29715. 16 

FORT  MILL  SC  29715 

29720.21 

LANCASTER  SC  29720 

29730,31.33.34 

ROCK  HILL  SC  29730 

29901-04. 06 

BEAUFORT  SC  29901 

30004.09 

ALPHARETTA  GA  30004 

30005.22 

ALPHARETTA  GA  30005 

30012. 13. 94 

CONYERSGA  30012 

30030.31.33.89 

DECATUR  GA  30030 

30034-37 

DECATUR  GA  30034 

30038.58 

UTHONIA  GA  30038 

30028.40.41 

GUMMING  GA  30040 

30043.46 

LAWRENCEVILLE  GA  30043 

30042.44.45 

LAWRENCEVILLE  GA  30044 

30047.48 

ULBURNGA  30047 

30008.60 

MARIETTA  GA  30060 

30071,93 

NORCROSSGA  30071 

30075,77 

ROSWELLGA  30075 

3006042 

SMYRNA  GA  30080 

30063.86.88 

STONE  MOUNTAIN  GA  30083 

30064,85 

TUCKER  GA  30084 

30010.92 

NORCROSSGA  30092 

30101.02 

ACWORTHGA  30101 

30120. 21 

CARTERSVILLE  GA  30120 

30188, 89 

WOODSTOCK  GA  30188 

30701,03 

CALHOUN  GA  30701 

30719-22 

DALTONGA  30720 

31201.11.17 

MACON  GA31201 

31206. 16 

MACON  GA31206 

31210. 20 

MACON  GA  31210 

31310. 13-15 

HINESVILLEGA  31310 

31401, 15 

SAVANNAH  GA  31401 

31403.05 

SAVANNAH  GA  31403 

31404. 14 

SAVANNAH  GA  31404 

31406. 11. 16 

SAVANNAH  GA  31406 

31407.06,18 

SAVANNAH  GA  31407 

31410, 20 

SAVANNAH  GA  31419 

31701,05 

ALBANY  GA  31701 

31702,03.06,08 

ALBANY  GA  31702 

31709.68.02.04 

AMERTCUSGA  31709 

31901.02 

COLUMBUS  GA  31901 

31903,05 

COLUMBUS  GA  31903 

32034.35 

FERNANDINA  BEACH  FL  32034 

32024, 25, 55, 56 

LAKE  CITY  FL  32055 

32060,64 

LIVE  OAK  FL  32060 
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CoiumnB 

ColumnA 

CoiumnB 

ZIP  Codes 

Labelto 

Zr  Codes 

Labelto 

32050,68 

MIDDLEBURG  FL  32068 

32789.90 

WINTER  PARK  FL  32789 

32065. 67. 73 

ORANGE  PARK  FL  32073 

32801,02 

ORLANDO  FL  32801 

32084-86. 92. 95 

SAINT  AUGUSTINE  FL  32084 

32804.54 

ORLANDO  FL  37804 

32041,97 

YULEE  FL  32097 

32805,  55 

ORLANDO  FL  37805 

32205.20.21.36.54 

JACKSONVILLE  FL  32205 

32806,56 

ORLANDO  FL  32806 

32207. 47 

JACKSONVILLE  FL  32207 

32607.57 

ORLANDO  FL  37807 

32206.19 

JACKSONVILLE  FL  32208 

32808. 18. 68 

ORLANDO  FL  32806 

32210.38 

JACKSONVILLE  FL  32210 

32809.  39.  59 

ORLANDO  FL  37809 

32211.39.77 

JACKSONVIll  F  FL  3221 1 

32810.60 

ORLANDO  FL  32810 

32216.45.46 

JACKSONVILLE  FL  32216 

32811.35.61 

ORLANDO  FL  32811 

32217.23.37,41,57,59 

JACKSONVILLE  FL  3221 7 

32812.  27. 32 

ORLANDO  FL  32812 

32218, 26 

JACKSONVILLE  FL  32218 

32817. 67 

ORLANDO  FL  32817 

32225.35 

JACKSONVILLE  FL  32225 

32819.21.36.69 

ORLANDO  FL  32819 

3???4. 40.  50 

JACKSONVILLE  FL  32250 

32820.26.28.29.31, 

ORLANDO  FL  32820 

32256,58 

JACKSONVILLE  FL  32256 

33.34.78 

32301,11 

T/kLLAHASSEE  FL  32301 

32824.  37.  77 

ORLANDO  FL  37874 

32303, 15 

TALLAHASSEE  FL  32303 

32901.02.19 

MELBOURNE  FL  32901 

32304. 10.  16 

TALLAHASSEE  FL  32304 

32904.12 

WEST  MELBOURNE  FL  37904 

32308. 17 

TALLAHASSEE  FL  32308 

32905.  06 

PALM  BAY  FL  32905 

32401.02 

P/KNAMA  CITY  FL  32401 

32907-09.11 

PALM  BAY  WEST  FL  32907 

32403, 04 

PANAMA  CITY  FL  32404 

32922-24.  26,  27 

COCOA  FL  32922 

32405. 06. 09 

.       PANAMA  CITY  FL  32405 

32925, 37 

PATRICK  AFBFL  32925 

32407.08.  13,17 

PANAMA  CITY  FL  32407 

32931,32 

COCOA  BEACH  FL  32931 

32502.  73-76.  89-98 

PENSACOLAFL  32502 

32934.40.41 

EAU  GALUE  FL  32934 

32501,03.13 

PENSACOLAFL  32503 

32952-54 

MERRITT  ISLAND  FL  32952 

32504. 14.  24.  34 

PENSACOLA  FL  32504 

32955.56 

ROCKLEDGE  FL  32955 

32506. 16. 26 

PENSACOLAFL  32506 

32956.  76,  78 

SEBASTIAN  FL  32958 

32507.  08 

PENSACOLAFL  32507 

32960.63 

VERO  BEACH  FL  37960 

32522. 23 

PENSACOLA  FL  32522 

32962.65.66 

VERO  BEACH  FL  32962 

325.36.  38.  39 

CRESTVIEW  FL  32536 

32966. 67, 69 

VERO  BEACH  FL  32966 

32540,41 

DESTIN  FL  32540 

33008.09 

HALLANOALE  FL  330U9 

32547-49 

FT  WALTON  BEACH  FL  32547 

33010.11 

HIALEAH  FL  33010 

32561,62.66 

GULF  BREEZE  FL  32561 

33015. 17 

SOUTH  FLORIDA  FL  33015 

32544. 69 

MARY  ESTHER  FL  32569 

33002.18 

SOUTH  FLORIDA  FL  33018 

32570-72.  83 

MILTON  FL  32570 

33019. 20. 22 

SOUTH  FLORIDA  FL  33020 

32578.  88 

NICEVILLE  FL  32578 

33021.81 

SOUTH  FLORIDA  FL  33021 

32615. 16 

ALACHUA  FL  32615 

33023.83 

SOUTH  FLORIDA  FL  33023 

32626. 44 

CHIEFLAND  FL  32626 

33024. 84 

SOUTH  FLORIDA  FL  33024 

32643.55 

HIGH  SPRINGS  FL  32643 

33030.  33. 90 

HOMEST  LAD  FL  33030 

32701. 15 

ALTAMONTE  SPRINGS  FL  32701 

33031.32.39.92 

SOUTH  FLORIDA  33032 

32707. 18.  30 

CASSLEBERRY  FL  32707 

33034.35 

HOMESTEAD  FL  33034 

32708. 19 

WINTER  SPRINGS  FL  32708 

33040.41.45 

KEY  WEST  FL  33040 

32703. 04. 12 

APOPKAFL  32712 

33055.56 

SOUTH  FLORIDA  FL  33055 

32714. 16 

ALTAMONTE  SPRINGS  FL  32714 

33060. 69 

SOUTH  FLORIDA  FL  33060 

32720-24 

DELAND  FL  32720 

33061.62.72 

SOUTH  FLORIDA  FL  33061 

32725. 28 

DELTONAFL  32725^ 

33063.93 

SOUTH  FLORIDA  FL  33063 

32726. 27.  36 

EUSTIS  FL  32726 

33065.75 

SOUTH  FLORIDA  FL  33065 

32738.39 

DELTONA  FL  32738 

33067.  73.  76. 97 

SOUTH  FLORIDA  FL  33067 

32746. 95 

LAKE  MARY  FL  32746 

33071.77 

SOUTH  FLORIDA  FL  33071 

32750.52 

LONGWOOD  FL  32750 

33128. 32.  36 

MIAMI  FL  33128 

32751.94 

MAITLAND  FL  32751 

33129.30 

MIAMI  FL  33129 

32756. 57 

MT  DORA  FL  32757 

33127, 37 

MIAMI  FL  33137 

32763.  74 

ORANGE  CITY  FL  32763 

33109,39 

MIAMI  FL  33139 

32762. 65.  66 

OVIEDO  FL  32765 

33167, 68 

MIAMI  FL  33167 

32771-73 

SANFORD  FL  32771 

33174. 84 

MIAMI  FL  33174 

32779.  91 

LONGWOOD  FL  32779 

33175. 85 

MIAMI  FL  33175 

32780-63.  96 

TITUSVILLE  FL  32780 

33186.96 

MIAMI  FL  33186 
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33301.94 

FT  LAUDERDALE  FL  33301 

33324.88 

FT  LAUDERDALE  FL  33324 

33404.19 

WEST  PALM  BEACH  FL  33404 

33407.12 

WEST  PALM  BEACH  FL  33407 

33411.21 

WEST  PALM  BEACH  FL  3341 1 

33413. 15 

WEST  PALM  BEACH  FL  33413 

33417.22 

WEST  PALM  BEACH  FL  33417 

33424. 25.  74 

BOYNTON  BEACH  FL  33424 

33427. 29, 81 

BOCA  RATON  FL  33427 

33428.  97 

BOCA  RATON  FL  33428 

33441.43 

DEERFIELD  BEACH  FL  33441 

33444.47 

DELRAY  BEACH  FL  33444 

33445.82 

DELRAY  BEACH  FL  33445 

33446.  48.  84 

DELRAY  BEACH  FL  33446 

33455.75 

HOBE  SOUND  FL  33455 

33461.66 

LAKE  WORTH  FL  33461 

33462.65 

LAKE  WORTH  FL  33462 

33454. 63 

LAKE  WORTH  FL  33463 

33468.  77.  78 

JUPITER  FL  33468 

33509.11 

BRANDON  FL  33511 

33523. 25. 26 

DADE  CITY  FL  33525 

33539-41.43.44 

ZEPHYRHILLS  FL  33540 

33548.49 

LUTZ  FL  33549 

33564-67 

PLANT  CITY  FL  33566 

33568.69 

RIVERVIEW  FL  33569 

33570.  72.  73 

RUSKIN  FL  33570 

33583.84 

SEFFNER  FL  33584 

33594.95 

VALRICOFL  33504 

33602.72 

TAMPA  FL  33602 

33603.73 

TAMPA  FL  33603 

33604,74 

TAMPA  FL  33604 

33605.75 

TAMPA  FL  33605 

33610.80 

TAMPA  FL  33610 

33611.81 

TAMPA  FL  33611 

33612.82 

TAMPA  FL  33612 

33614. 84 

TAMPA  FL  33614 

33615.85 

TAMPA  FL  33615 

33616,  86 

TAMPA  FL  33616 

33618,25.88 

TAMPA  FL  33618 

33624.26 

TAMPA  FL  33624 

33637.87 

TAMPA  FL  33637 

33701.31 

ST  PETERSBURG  FL  33701 

33702. 16, 42 

ST  PETERSBURG  FL  33702 

33703.  32 

ST  PETERSBURG  FL  33703 

33704.34 

ST  PETERSBURG  FL  33704 

33705. 12. 15.  39 

ST  PETERSBURG  FL  33705 

33706.36.40.41 

ST  PETERSBURG  FL  33706 

33707.11.37.47 

ST  PETERSBURG  FL  33707 

33708.38 

ST  PETERSBURG  FL  33708 

33709. 10. 43 

ST.PETERSBURG  FL  33709 

33713. 14.  84 

ST  PETERSBURG  FL  33713 

33730.33 

ST  PETERSBURG  FL  33730 

33755, 57, 69 

CLEARWATER  FL  33755 

33759,  60,  62. 64 

CLEARWATER  FL  33762 

33761,63.65 

CLEARWATER  FL  33765 

33770.71,74,79 

LARGO  FL  33770 

33772.  73.  75-78 

SEMINOLE  FL  33772 

CotunmA 

Columns 

ZIP  Codas 

LalMlto 

3378(K82 

PINELLAS  PARK  FL  33781 

33785.86 

INDIAN  ROCKS  BEACH  FL  33785 

33801-03. 15 

LAKELAND  FL  33801 

33805. 09. 10 

LAKELAND  FL  33805 

33807.11.13 

LAKELAND  FL  33813 

33830.31 

BARTOW  FL  33830 

33844.45 

HAINES  CITY  FL  33844 

33853-56.  59. 67 

LAKE  WALES  FL  33853 

33870-72 

SEBRING  FL  33870 

33880. 82. 83 

WINTER  HAVEN  FL  33880 

33881.84.85 

LAKELAND  FL  33881 

33901.16 

FT  MYERS  FL  33901 

33903. 17 

FT  MYERS  FL  33903 

33905.94 

FT  MYERS  FL  33905 

33909.93 

CAPE  CORAL  FL  33909 

33912. 13 

FT  MYERS  FL  33912 

33914.91 

CAPE  CORAL  FL  33914 

33931,32 

FT  MYERS  BEACH  FL  33931 

33935.75 

LABELLE  FL  33935 

33938.  70-72 

LEHIGH  ACRES  FL  33936 

33948. 53. 81 

PT  CHARLOTTE  FL  33948 

33950. 55. 82 

PUNTA  GORDA  FL  33950 

33952,54 

PT  CHARLOTTE  FL  33952 

33980.83 

PUNTA  GORDA  FL  33980 

34104.09 

NAPLES  FL  34104 

34105. 10 

NAPLES  FL  34105 

34112.13 

NAPLES  FL  34112 

34116.17.19.20 

NAPLES  FL  34116 

34134.35 

BONITA  SPRINGS  FL  34134 

34142. 43 

IMMOKALEE  FL  34142 

34201-04 

BRADENTON  FL  34203 

34205, 06. 08 

BRAOENTON  FL  34206 

34207.10.81.82 

BRADENTON  FL  34207 

34209.80 

BRAOENTON  FL  34209 

34217. 18 

BRADENTON  BEACH  FL  34217 

34220.21 

PALMETTO  FL  34220 

34223.24.95 

ENGLEWOOO  FL  34223 

34230. 34-37. 43 

SARASOTA  FL  34230 

34231.38.41.42.76 

SARASOTA  FL  34231 

34232. 33. 40 

SARASOTA  FL  34232 

34239.77 

SARASOTA  FL  34239 

34265.66 

ARCADIA  FL  34265 

34274.  75 

NOKOMIS  FL  34274 

34284. 85. 92 

VENICE  FL  34285 

34286.87 

NORTH  PORT  FL  34287 

34420.21 

BELLVIEW  FL  34420 

34423. 28. 29 

CRYSTAL  RIVER  FL  34428 

34430-34 

DUNNELLON  FL  34430 

34446-48 

HOMOSASSA  SPRINGS  FL  34446 

34450-53 

INVERNESS  FL  34450 

34460.61 

LECANTO  FL  34460 

34464.65 

BEVERLY  HILLS  FL  34464 

34470. 75. 78, 79 

OCALAFL34470 

34471.72.80,83 

OCALAFL  34471 

34473.74.76.77.81.82 

OCALAFL  34473 

34488.89 

SILVER  SPRINGS  FL  34488 

34491.92 

SUMMERFIELD  FL  34491 
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(A) 


ColuainA 


Label  tD 


34601-06. 13. 14 

3460»O9.11 

34652-56 

34667. 69. 74 

34668.73 

34682-85 

34688.89 

34697.96 

34711. 12 

34741.42.46.47 

34743-4&.  58.  59 

34748.49.88.89 

3476»-73 

34777. 78. 87 

34945.81.82.86-88 

34948.47.40.51 

34948.  54.  79. 85 

34957.58 

34072-74 

34090.91 

35010.11 

35045,46 

35150. 51 

35160.61 

35475.76 

35601-04 

35056.57 

36027.72 

OOWKMN) 

36079.81.82 

36092.93 

36330.31 

36360.61 

36426.27 

36460.61 

36701-03 

36801-04 

36830-32.40 

36867-70 

37011,13 

37024.27 

37040.41 

37056.56 

37064,85,67-60 

37070,72 

37075,77 

37087,88.90 

37110. 11 

37115,16 

37121,22 

37127,30.33 

37128,20 

3716(K62 

37201, 10 

37204,20 

37206.13 

37208.18.28 


BROOKSVILLE  FL  34601 
SPRING  HnXFL  34806 
NEW  PORT  RTCHEY  FL  34852 
HUDSON  FL  34687 
PORT  RICHEYFL  34888 
PALM  HARBOR  FL  34683^ 
TARPON  SPRINGS  FL  34680 
DUNEDIN  FL  34608 
CLERMONT  FL  34711 
KISSIMMEEFL  34741 
KISSIMMEE  FL  34743 
LEESBURG  FL  34748 
ST  CLOUD  FL  34760 
WINTER  GARDEN  FL  34777 
FT  PIERCE  FL  34045 
FT  PIERCE  FL  34046 
FT  PIERCE  FL  34048 
JENSEN  BEACH  FL  34057 
OKEECHOBEE  FL  34072 
PALM  CITY  FL  34000 
ALEXANDER  CITY  AL  35010 
CLANTONAL  35045 
SYLACAUGAAL  35150 
TALLADEGA  AL  35160 
NORTHPORTAL  35476 
JASPER  AL  35601 
BOAZAL35057 
EUFAULAAL  36027 
PRATTVILLEAL  36067 
TROY  AL  36081 
WETUMPKAAL  36002 
ENTERPRISE  AL  36330 
OZARK  AL  36360 
BREWTONAL  38428 
MONROEVILLE  AL  36460 
SELMAAL  36701 
OPELIKAAL  36801 
AUBURN  AL  36830 
PHENIX  CITY  AL  38867 
AKHOCHTN  37011 
BRENTWOOD  TN  37024 
CLARKSVNIETN  37040 
DK^KSONTN  37066 
FRANKLMTN  37084 
GOODLETTSVILLE  TN  37070 
HENOERSONVILLE  TN  37075 
LEBANON  TN  37087 
MClyiNNVIUJETN37110 
MADISON  TN  371 15 
MTJULETTN  37121 
MURFRSSBOROTN  3^127 
MURFRSSBORO  TN  37128 
SHELBYVUETN  37180 
NASHVILLE  TN  37201 
NASKVILLETN372D4 
NASHVILLE  TN  37208 
NASHVILl£TN  37208 


37210.24 

37211.22 

37220. 30 

37303.71 

37311.12.20.84 

37317.48 

37340.55 

37304.73 

37310.  70. 84 

37337.81.05 

37358.85 

37402.03.08.50.09 

37400. 10. 10 

37411. 14 

37601.05 

37602.04 

37616.41 

37642.45 

37643.44 

37660.62.65 

37716. 17 

3774»45 

37771.72 

37801-04 

37813-16 

37821.22 

37824.25.70 

37830. 31 

37882-64.68.76 

37002.16.20.00 

37014, 24 

37017.27 

37018. 28. 38 

37010. 30 

37020.40.08 

37923.32 

37960.00.05.07 

38017.27 

38018.88 

38024.25 

38063-65 

38101.40.42.43.45. 

47.48.50.51.80.81. 

88.80.04.07 

38103.06.48.83.85.73 

38104.74 

38108.26.36 

38108.12 

38100.00 

38111.52 

38115.75.88.03 

38118.31.32.88 

38117,37,57,77 

38118.81 

38110(20.87 

38125.41 

38127.87 


NASHVILLE  TN  37210 

NASHVILLE  TN  37211 

NASHVILLE  TN  37220 

ATHBISTN3730S 

CLEVELAND  TN  37311 

COPPBWILLTN  37317 

MANCHESTER  TN  37366 

SALE  CRSKTN  37373 

SOOOY  DAISY  TN  37379 

SPRING  CITY  TN  37381 

TELUCO  PLAINS  TN  37385 

CHATTANOOGA  TN  37402 

CHATTANOOGA  TN  37400 

CHATTANOOGA  TN  3741 1 

JOHNSON  CITY  TN  37801 

JOHNSON  CITY  TN  37804 

CHUCKEYTN  37841 

CHURCH  HILL  TN  37842 

EUZABETHTON  TN  37643 

KIN6SP0RTTN  37880 

CLINTON  TN  37718 

GREENEVILLE  TN  37743 

LENOIR  CITY  TN  37771 

MARYVILLETN  37801 

MORRISTOWN  TN  37814 

NEWPORT  TN  37821 

NEW  TAZWELLTN  37825 

OAK  RIDGE  TN  37830 

SEVB^mXE  TN  37882 

KNOXVILLETN  37902 

KNCKVILLETN  37914 

KNDXVRIETN  37017 

KNOXVILLETN  37018 

KNOXVRJLETHSTOIt 

KN(»(VILJLETN  37020 

KN0XVH1ETN97«23 

KNOXVILLETN  37060 

COLLIERVILLETN  38017 

CORDOVA  TN  38018 

DYB«8UR6TN  38024 

MUJNGTONTN  38083 

MEMPMSTN  38101 


TN  38103 

TN 

TN 


TN 
TN  88111 
TN  18115 
TN  38118 
TN  38117 
TMSillt 
TN  38110 
TN  38126 
TN  38127 
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LiMto 

38128.68 

MEMPHIS  TN  38128 

40741^ 

LONDON  KY  40741 

38133,35 

MEMPHIS  TN  38133 

41011-19 

COVINGTON  KY  41011 

38134.84 

MEMPHIS  TN  38134 

41071-74 

NEWPORT  KY  41071 

38138.  39. 83 

MEMPHIS  TN  38138 

41075.  76 

NEWPORT  KY  41075 

38301,02.06 

JACKSON  TN  38301 

41101.02.05,14 

ASHLAND  KY  41 101 

38303, 06, 14 

JACKSON  TN  38305 

41301,42 

CAMPTONKY  41301 

38501-03. 05. 06 

COOKEVILLE  TN  38501 

41501.02 

PIKEVILLEKY  41501 

38566,  57. 58 

CROSSVILLETN  38555 

41701.02 

HAZARD  KY  41 701 

38634.35 

HOLLY  SPRINGS  MS  38634 

42001.03 

PADUCAH  KY  42001 

38701-05 

GREENVIILF  MS  38701 

42101.04.22 

BOWLING  GREEN  KY  42101 

38801-03 

TUPELO  MS  38801 

42419. 20 

HENDERSON  KY  42420 

38901.02 

GRENADA  MS  38901 

42501-03 

SOMERSET  KY  42501 

38930.35 

GREENWOOD  MS  38930 

42701.02 

ELIZABETHTOWN  KY  42701 

39042.43 

BRANDON  MS  39042 

43016. 17 

DUBLIN  OH  43016 

38056.58.60 

CUNTON  MS  39056 

43040.41 

MARYSVILLE  OH  43040 

30110,30 

MADISON  MS  39110 

43055. 56. 58. 93 

NEWARK  OH  43055 

39120-22 

NATCHEZ  MS  39120 

43007.67 

RAYMOND  OH  43067 

39157, 58 

RIOGELAND  MS  39157 

43081. 82.  86 

WESTERVILLE  OH  43081 

3918(K83 

VKXS8URG  MS  39180 

43135, 52. 56 

LAURELVILLE  OH  43135 

39201.02 

JACKSON  MS  39201 

43150.63 

RUSHVILLE  OH  43150 

39204.84 

JACKSON  MS  39204 

43206, 17 

COLUMBUS  OH  43206 

30206.86 

JACKSON  MS  39206 

43222.23 

COLUMBUS  OH  43777 

39200. 18. 88 

JACKSON  MS  39208 

43234.  35. 40 

COLUMBUS  OH  ^'^234 

39209.89 

JACKSON  MS  39209 

43301.02 

MARION  OH  43301 

30212,72.82 

JACKSON  MS  39212 

43314.35 

CALEDONIA  OH  43314 

39213,83 

JACKSON  MS  39213 

43330.56 

WHARTON  OH  43359 

39401-07 

HATTIESBURG  MS  39401 

43701.02.21 

ZANESVILLE  OH  43702 

3944<M3 

LAUREL  MS  39440 

43725.  50 

CAMBRIDGE  OH  43725 

39520-22,29 

BAY  ST  LOUIS  MS  39520 

43754. 86 

LEWISVILLE  OH  43754 

39564-66 

OCEAN  SPRINGS  MS  39564 

43736.73 

QUAKER  CITY  OH  43773 

39601-03 

BROOKHAVEN  MS  39601 

43803.40 

STONE  CREEK  OH  43840 

39648,49 

MC  COMB  MS  39648 

44221.22 

CUYAHOGA  FALLS  OH  44221 

39701-05, 10 

COLUMBUS  MS  39701 

44240.41 

KENT  OH  44240 

39759,60 

STARKVILLE  MS  39759 

44256-58 

MEDINA  OH  44756 

40201-04, 00, 10. 70 

LOUISVILLE  KY  40202 

44281. 82 

WADSWORTH  OH  44281 

40206,07.57.80 

LOUISVILLE  KY  40207 

44646.47 

MASSILLON  OH  44646 

40211.12,51 

LOUISVILLE  KY  40211 

45011.12.20-28 

HAMILTON  OH  45011 

40206. 13. 18 

LOUISVILLE  KY  4021 3 

45014. 18 

FAIRFIELD  OH  45014 

40209.14 

LOUISVILLE  KY  40214 

45042-44 

MIDDLETOWN  OH  45042 

40216.56 

LOUISVIIIFKY  40216 

45202.10 

CINCINNATI  OH  45707 

40219.29.59 

LOUISVILLE  KY  40219 

45203.04.14 

ONaNNATI  OH  45203 

40220.50 

LOUISVILLE  KY  40220 

45206.26 

CINaNNATI  OH  45206 

40222.41.42,52 

LOUISVUIFKY  40222 

45207. 12 

CINaNNATI  OH  45212 

40231.32.33.90.02. 

LOUISVILLE  KY  40232 

45216.17.32 

CINONNATI  OH  45217 

04.96^ 

45219.20 

CINaNNATI  OH  45219 

40223.43.53 

LOUISVILLE  KY  40243 

45223.25 

CINCINNATI  OH  45223 

40258.66.68.81.83.84 

LOUISVILLE  KY  40258 

45209.27 

CINaNNATI  OH  45227 

40289.99 

LOUISVILLE  KY  40299 

45228.30 

aNaNNATl  OH  45230 

40602.17 

LEXINGTON  KY  40502 

45213.36 

aNaNNATI  OH  45236 

40603.14 

LEXMGTONKY  40503 

45233.38 

CINCINNATI  OH  45238 

40604. 10. 13 

LEXINGTON  KY  40504 

45218.40.46 

CINCINNATI  OH  45740 

40606.00.16 

LEXINGTON  KY  40505 

45244.45 

aNCINNATI  OH  45245 

40606.26.36,46 

LEXINGTON  KY  40506 

45239,47,51-53 

aNCINNATI  OH  45751 

40607.06 

LEXINGTON  KY  40507 

45602-04 

SPRINGFIELD  OH  4550? 

40611.15 

LEXINGTON  KY  40511 

45605.06 

SPRINGFIELD  OH  45505 

40001-04 

FRANKFORT  KY  40601 

45613. 83 

BEAVER  OH  45613 

40701.02 

CORBINKY  40701 

45622.54 

NEW  PLYMOUTH  OH  45654 
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LatMlte 


45662.63 

45710. 76 

45711.77 

45712, 29 

45715. 21 

45717. 64 

45734.  67.  89 

45786. 87 

46011,14-16,18 

48012, 13, 17 

46032.33 

46142. 43 

46202.23.25 

46204, 82,  44 

46205, 20. 30 

46206,07,83,85,98 

46214, 53,  54 

46217,27,37,47 

46221,31 

46235.36 

46239.59 

46240. 60. 80. 90 

46241.42.51 

46250.56 

46268.78 

46307.08 

46320. 25. 27 
46350.52 
46360,  61 
46408.09 
46410.11 
46514-17 
46544-46 
46601.17.24.34 
46613. 14,  80 
46615, 35.  37, 60 

46616. 19. 28 
46901-04 
46952.53 
471 2&^ 
47150.  51 
47629.30 
47670. 71 

47701-06.21.22.27,30- 
37.39-41.44.47.50 
47706.13 

47711.24 

47712. 19. 20 

47714. 28 

47715. 16 

47801-08 

48001.28 

48009  12 

48025!  34. 37. 75. 76. 86 

48026.66 

48035.36.43.45.46 

48038.42.44 


PORTSMOUTH  OH  45662 
ALBANY  OH  45710 
AMESVILLE  OH  45711 
BARLOW  OH  45712 
BEVERLY  OH  45715 
NELSONVILLE  OH  45764 
NEW  MATAMORAS  OH  45767 
WARTERFORD  OH  45786 
ANDERSON  IN  46011 
ANDERSON  IN  46012 
CARMEL  IN  46032 
GREENWOOD  IN  46142 
INDIANAPOUS  IN  46202 
INDIANAPOLIS  IN  46204 
INDIANAPOUS  IN  46205 
INDIANAPOLIS  IN  46206 
INDIANAPOUS  IN  46214 
INDIANAPOLIS  IN  46217 
INDIANAPOUS  IN  46221 
INDIANAPOLIS  IN  46236 
INDIANAPLOIS  IN  46239 
INDIANAPOUS  IN  46240 
INDIANAPOUS  IN  46241 
INDIANAPOUS  IN  46250 
INDIANAPOLIS  IN  46268 
CROWN  PONT  IN  46307 
HAMMOND  IN  46320 
LA  PORTE  IN  46350 
MICHIGAN  CHY  IN  46360 
GARY  IN  46406 
MERRiaVILLE  IN  46410 
ELKHART  IN  46514 
MISHMWAKA^IN  46544 
SOUTU  BEND  IN^46601 
SOUTH  BEND  IN  46613 
SOUTH  BEND  IN  46615 
SOUTH  BEND  IN  46616 
KOKOMO  IN  46901 
MARION  IN  46952 
JEFFERSONVILLE  IN  47130 
NEW  ALBANY  IN  47150 
NEWBURGH  IN  47630 
PRINCETON  IN  47870 
EVANSVILLE  IN  47701 

EVANSVILLE  IN  47708 

EVANSVILLE  IN  47711 

EVANSVILLE  IN  47712 

EVANSVILLE  IN  47714 

EVANSVILLE  IN  47715 

TERRE  HAUTE  IN  47801 

ALGONAC  Ml  48001 

BIRMINGHAM  M  48009 

SOUTHFIELO  Ml  48025 

FRASER  Ml  48026 

CLINTON  TOWNSHIP  Ml  48035 

CUNTON  TOWNSHIP  Ml  48038 


Column  A 


CdumnB 
LaiMlte 


48040.49.5041.74 
48047.51 
48062-64 
48065,96 
48067-70, 72, 73 
48000-82 

48007,83,84,96.99 
48015. 89-93 
48094.95 
48302.04 
48306-09 
48310-14 
48315-18 
48320,28,40^ 
48321,26 
48322-25 
48327, 29, 83, 86 
48331,33,34 
48332,35,36 
48346-48 
48356,57 
48350-63 
48370.71 
48374.77 
48375.78 
48380-82 
48390.91 
49002.24^ 
49003-05.19.81 
49006.07 
49006,09 

49011.21,29,32.34. 
4r-43 

49013,28.39.31.40. 
45,51 

49014. 15. 17 
49016,18 

49020.25.27,33.36, 
50,52,62 
49022.23 

49055,60,64,70,82 
49056.65,67,72.88. 
94  95 

49081.63.66.74.75. 
77.84 
49068.69 
49089, 92. 96, 96 
49102. 15 
49103,04 
49101.06 

49113.25.26.28.30 
49116.19.29 
49120. 21 
49504,14.44 
49605. 15. 25 
49506.16 
149507.10 


MARYSVILLE  48040 
NEW  BALTIMORE  Ml  48047 
RK>IMOND  Ml  48082 
ROMEO  Ml  48065 
ROYAL  OAK  Ml  48087 
SAINT  CLAIR  SHS  Ml  48000 
TROY  Ml  48083 
WARREN  Ml  48009 
WASHINGTON  Ml  48094 
BLOOMRELO  CR  Ml  48302 
ROCHESTER  HILLS  Ml  48306 
STERLING  HTS  Ml  48310 
SHBBYTWP  Ml  48315 
KEEGO  HARBOR  Ml  48320 
AUBURN  HTS  Ml  48321 
WEST  BLOOMFIELO  Ml  48322 
WATERFORO  ANNEX  Ml  48327 
FARMMGTON  HILLS  Ml  48331 
FARMINGTON  Ml  48332 
CLARKSTON  Ml  48346 
HIGHLAND  Ml  48398 
LAKE  ORKM  Ml  48360 
OXFORD  Ml  48370 
NOVI  CR  AM4EX  Ml  46974 
NOVI  Ml  48375 
MILFORD  Ml  48380 
WALLED  LAKE  Ml  48300 
PORTAGE  Ml  40002 
KALAMAZOO  Ml  49003 
KALAMAZOO  Ml  49008 
KALAMAZOO  Ml  49008 
AT>1ENS  Ml  48011 

BANGORHir  49013 

BATTLE  CREEK  MI49014 

BATTLE  CREEK  Ml  48016 

BEDFORD  Ml  49020 

BBITON  HARBOR  Ml  40022 

GOBLES  Ml  49066 

GRAND  JUNCTK)N  Ml  48896 

JONES  Ml  49061 

MARSHALL  Ml  48068 

SHERWOOD  Ml  49089 

BEDFORD  Ml  48102 

BERRIEN  SPRINGS  Ml  49103 

BANGOR  Ml  48108 

SHERWOOD  Ml  491 13 

JONES  Ml  49116 

NILES  Ml  49120 

GRAND  RARDS  Ml  48504 

GRAND  RAPIDS  Ml  48505 

GRAND  RAPIDS  Ml  49506 

GRAND  RAPIDS  Ml  49607 
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ColmnnB 
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48606.16.48 

48601.02 

50310, 04 

50313.33 

50320.21 

50322.23 

50701-04,06.07 

51101.02.05.10,11 

51103.00 

51104.06 

51106. 07 

51501-03 

52401.07 

52402.11 

52406,09 

53005,06.45 

53022.77 

53051.52 

53061-83 

53000.05 

53002.97 

53004,06 

5314044 

53146. 51 

53166^ 

53202.03,50 

53205.33 

53207,35 

53213, 26 

53215. 19.  34 

53220,28 

53222.25 

53223.24 

53401.03,07 

53402.04 

53406.06.06 

53545-47 

53704. 14. 16 

53711.17.10,44 

53713.15 

54220.21 

54301.02.11 

54303, 04, 13 

54401-03 

54404,95 

54801-04 

54811-15 

54935-37 

54056,57 

55104, 14 

56105. 16 
56110,15.27 

55103. 17 
55120-23 
56110.26 
56125.29 

56306. 45. 01 


GRAND  RAPIOS  Mi  48506 
IRON  MOUNTAIN  Ml  40601 
DES  MOINES  lA  50310 
OES  MOINES  lA  50313 
OES  MOINES  lA  50320 
OES  MOINES  lA  50322 
WATERLOO  lA  50701 
SIOUX  CITY  lA  51101 
SIOUX  CITY  lA  51103 
SIOUX  CITY  lA  51104 
SIOUX  CITY  lA  51106 
COUNat  BLUFFS  lA  51501 
CEOAR  RAPIOS  lA  52401 
CEOAR  RAPIDS  lA  52402 
CEOAR  RAPIDS  lA  52406 
BROOKFIELOWI 53005 
GERMANTOWN  Wl  53022 
MENOMONEE  FALLS  Wl  53051 
SHEBOYGAN  Wl  53061 
WEST  BEND  Wl  53080 
MEQUON  Wl  53002 
WATERTOWN  Wl  53004 
KENOSHA  Wl  53140 
NEW  BERUN  Wl  53146 
WAUKESHA  Wl  53186 
MILWAUKEE  Wl  53202 
MILWAUKEE  Wl  53205 
MILWAUKEE  Wl  53207 
MILWAUKEE  Wl  53213 
MILWAUKEE  Wl  53215 
MILWAUKEE  Wl  53220 
MILWAUKEE  Wl  53222 
MILWAUKEE  Wl  53223 
RAQNEWI 53401 
RADNEWI 53404 
RAONEWI  53406 
JANESVILLEWI 53545 
MADISON  Wl  53704 
MADISON  Wl  53711 
MADISON  Wl  53713 
MANITOWOC  Wl  54220 
GREEN  BAY  Wl  54301 
GREEN  BAY  Wl  54303 
WAUSAUWI  54401 
WISCONSIN  RAPIOS  Wl  54404 
OSHKOSH  Wl  54001 
APPLETONWI 54811 
FOND  OU  LAC  Wl  54835 
NEENAHWI 54856 
ST  PAUL  MN  55104 
ST  PAUL  MN  55105 
ST  PAUL  MN  551 10 
ST  PAUL  MN  55117 
ST  PAUL  MN  55120 
ST  PAUL  MN  55128 
ST  PAUL  MN  55120 
MINNETONKA  MN  56306 


Column  A 
ZIP  Codes 


Column  B 
Label  to 


56317.18.31.86 

56344,46,47 

55403,05 

55404,54 

55411,12 

55413, 18 

56414,55 

56417,50 

55420, 25, 31 

55424,36,38 

56428^ 

56433,48 

55434, 49 

55437,38 

56441.42 

56443-45 

55446,47 

55601-03,05 

55004,06 

56001-03 

56301,03,04 

56501.02 

5656083 

57103, 04. 10 

57105^)9 

57401,02 

57701,02,00 

58102-04 

58105-09 

58201-06 

56401.02,05 

58501,02,05 

58601,02 

58701-05, 07 

58801.02 

50101,05 

50102.06 

50103, 04. 07. 08 

50401,02.05 

50403.  04,  06. 14 

50701-03.  50 

50801.03 

50802.  04. 08 

60411.12 

60431.34.35 

60432.33,36 

60440,90 

60441,46 

60453,59 

60415, 54-56 

60462,67 

60463-65,82 

60477,78 

62025,26 

62201-08 

62220-22.25 

62224.58 


CHANHASSEN  MN  55317 
EDEN  PRAIRIE  MN  55344 
MINNEAPOLIS  MN  55403 
MINNEAPOUS  MN  55404 
MINNEAPOUSMN  55411 
MINNEAPOUS  MN  55413 
MINNEAPOUS  MN  55414 
MINNEAPOLIS  MN  55417 
MINNEAPOUS  MN  55420 
MINNEAPOLIS  MN  55424 
MINNEAPOUS  MN  55428 
MINNEAPOLIS  MN  55433 
MINNEAPOLIS  MN  55434 
MINNEAPOLIS  MN  55437 
MINNEAPOLIS  MN  55441 
MINNEAPOLIS  MN  55443 
MINNEAPOLIS  MN  55446 
ROCHESTER  MN  55001 
ROCHESTER  MN  55004 
MANKATO  MN  56001 
ST  CLOUD  MN  56301 
DETROIT  LAKES  MN  56501 
MOORHEAD  MN  56560 
SIOUX  FALLS  SO  57103 
SIOUX  FALLS  SD  57105 
ABERDEEN  SD  57401 
RAPID  CITY  SD  57701 
FARGO  ND  58102 
FARGO  ND  58105 
GRAND  FORKS  ND  58201 
JAMESTOWN  ND  58401 
BISMARCK  ND  58501 
DICKINSON  ND  58601 
MINOT  ND  58701 
WILUSTON  ND  58801 
BILUNGSMT  59101 
BILUNGSMT  59102 
BILUNGS  MT  59103 
GREAT  FALLS  MT  59401 
GREAT  FALLS  MT  59404 
BUTTE  MT  59701 
MISSOULA  MT  59801 
MISSOULA  MT  59802 
CHICAGO  HEK3HTS IL  6041 1 
JOLIETIL  60431 
JOLIETIL  60432 
BOUNGBROOK  IL  60440 
LOCKPORTIL  60441 
OAK  LAWN  IL  60453 
OAK  LAWN  IL  60454 
ORLAND  PARK  IL  60462 
PALOS  HEK>frS  IL  60463 
TINLEY  PARK  IL  60477 
EDWARDSVILLE  IL  62025 
EAST  ST  LOUIS  IL  62201 
BELLEVILLE  IL  62220 
MASCOUTAHIL  62258 
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62301-06 

62901-03 

63005,06 

63011.22 

63021,24 

63026,99 

63019, 28 

63032-34 

63044.45 

63101.02 

63104.58 

63107. 15 

63108.56 

63126. 27.  28 

63129.  51 

63134.40 

63137.38 

63301-04 

63366.67 

63601.53 

63701-03 

63901.02 

64013-15 

64050.51.56,58 

64053.54 

64055.57 

64063.81.82 

64064.86 

64068.69 

64101.02.05.96 

64109.28 

64111.71 

64116.17.60.61 

64118.88 

64119.57.58.67 

64120. 25. 26 

64123. 24 

64129.30 

64133.36 

64134,  37. 92 

64138,39 

64114.45-49 

64150.52.68 

64151.53.54.63.64.90 

64155.  56. 65.  66 

64501.05.06 

64503.  04. 07 

64801.02 

64803.04 

65201-29.  99 

65401,02.09 

65804.08.09 

65807. 10 

66027. 43. 48 

66044.49 

66046.47 

66051.61     


QUINCYIL  62301 
CARBONDALEIL  62901 
CHESTERFIELD  MO  63005 
BALLWIN  MO  63011 
BALLWIN  MO  63021 
FENTON  MO  63026 
FESTUS  MO  63028 
FLORISSANT  MO  63032 
BRIDGETON  MO  63044 
ST  LOUIS  MO  63101 
ST  LOUIS  MO  63104 
ST  LOUIS  MO  63107 
ST  LOUIS  MO  63108 
ST  LOUIS  MO  63126 
ST  LOUIS  MO  63129 
ST  LOUIS  MO  63134 
ST  LOUIS  MO  63137 
ST  CHARLES  MO  63301 
OFALLON  MO  63366 
PARK  HILLS  MO  63601 
CAPE  GIRARDEAU  MO  63701 
POPLAR  BLUFF  MO  63901 
BLUE  SPRINGS  MO  64015 
INDEPENDENCE  MO  64050 
INDEPENDENCE  MO  64053 
INDEPENDENCE  MO  64055 
LEES  SUMMIT  MO  64063 
LEES  SUMMIT  MO  64064 
UBERTY  MO  64068 
KANSAS  CITY  MO  64105 
KANSAS  CITY  MO  64109 
KANSAS  CITY  MO  641 11 
KANSAS  CITY  MO  641 16 
KANSAS  CITY  MO  641 18 
KANSAS  CITY  MO  641 19 
KANSAS  CITY  MO  64120 
KANSAS  CITY  MO  64123 
'       KANSAS  CITY  MO  64130 
KANSAS  CITY  MO  64133 
K/^SAS  CITY  MO  64134 
KANSAS  CITY  MO  64138 
KANSAS  CITY  MO  64145 
KANSAS  CITY  MO  64152 
KANSAS  CITY  MO  64153 
KANSAS  CITY  MO  64155 
ST  JOSEPH  MO  64501 
ST  JOSEPH  MO  64503 
JOPLIN  MO  64801 
JOPLIN  MO  64803 
COLUMBIA  MO  65201 
ROLLA  MO  65401 
SPRINGFIELD  MO  65804 
SPRINGFIELD  MO  65807 
FT  LEAVENWORTH  KS  66027 
LAWRENCE  KS  66044 
LAWRENCE  KS  66046 
OLATHEKS  66061 


ColumnA 

CoMnnB 

ZVCodse 

L«bolto 

66062.63 

OLATHEKS  66062 

66101. 15. 17. 18 

KANSAS  CITY  KS  66101 

66102. 10 

KANSAS  CITY  KS  66102 

66103.05 

KANSAS  CITY  KS  66103 

66109. 11-13 

KANSAS  CITY  KS  66112 

66202.05.22       - 

SHAWNEE  MISSKM  KS  66202 

66203.16 

SHAWNEE  MISSKM  KS  66203 

66210.25 

SHAWNEE  MISSION  KS  66210 

6621Z82 

SHAWNEE  MISSK)N  KS  66212 

66209. 13 

SHAWNEE  MISSKM  KS  66213 

66214. 15. 85 

SHAWNEE  MISSKM  KS  66215 

66217-20.26.27.86 

SHAWNEE  MISSKM  KS  66217 

66221.23.24 

SHAWNEE  MtSSKm  KS  66223 

66502.03.05.06 

MANHATTAN  KS  66502 

66603.06.07.12.16.63 

TOPEKA  KS  66603 

66604.47.67 

TOPEKAKS  66604 

66605.09.11 

TOPEKA  KS  66605 

66608. 17. 18 

TOPEKAKS  66606 

66610. 14. 15 

TOPEKAKS  66610 

66762.63 

PITTSBURG  KS  66762 

67204.19 

WICHITA.  KS  67204 

67205. 12. 23 

WK>«TAKS  67205 

67206. 26. 28.  30.  32 

WK>1ITAKS  67206 

67208.20 

WK>IITA  KS  67208 

67209.15.27.35 

WICHITA  KS  67209 

67210. 16 

WK>«TAKS  67210 

67401.02 

SAUNA  KS  67401 

67501.02.04.05 

HUTCHINSON  KS  67501 

67901,05 

UBERAL  KS  67901 

68025,26 

FREMONT  NE  68025 

68105.06.55 

OMAHA  h£  68105 

68108.09 

OMAHA  NE  68106 

68110.11.19.20 

OMAHA  NE  681 10 

68112.  52 

OMAHA  NE  68112 

68114.24 

OMAHA  NE  68114 

68116.18.30.54 

OMAHA  NE  68116 

68117.27 

OMAHA  NE  68117 

68122.34.42.64 

OMAHA  NE  68122 

68123.47 

BELLEVUE  NE  68123 

68128. 33.  38. 57 

PAPILLION  NE  68128 

68131.32 

OMAHA  NE  68131 

68135-39 

OMAHA  NE  68135 

68144.45 

OMAHA  NE  68144 

68502.42 

UNCOLN  NE  68502 

68504.07.14.17.27 

UNCOLN  NE  68504 

68506.20 

UNCOLN  NE  68506 

68512.22.23.32 

UNCOLN  NE  68512 

68516.26 

UNCOLN  NE  68516 

68521,24.28.31 

UNCOLN  NE  68521 

68601.02 

COLUMBUS  NE  68601 

68701.02 

NORFOLK  NE  68701 

68801-03 

GRAND  ISLAND  NE  68801 

68847-49 

KEARNEY  NE  68847 

68901.02 

HASTINGS  NE  68901 

70501.02.04.05.07.09 

LAFAYETTE  LA  70501 

70503.06 

LAFAYETTE  LA  70506 

70704. 14 

BAKER  LA  70704 

S7tM 


Fadml 
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70706.26.27 

70707.37 

70764.65 

70601.02.21-23.25.83 

70803,  93.  94 

70605.21.92 

70606.96 

70607.11.18.74 

70606.20,98 

70809. 10. 36. 84 

70614.95 

70815. 19.  31 

70816. 17. 27.  79 

71102.20.61-66 

71103.33 

71104.34 

71105.15.35 

71106.06 

71107.37 

71108.18.38.48 

71109.19.29.49 

71111.71.72 

71112.13 

71130.53 

71601-13 

71901.09.13.23.53 

72113-20.24.90 

72201-27 

72301-03 

72315-19 

72335.36 

72396.  97 

72401-04 

72450.  51 

72501-03 

72701-04 

72712-16 

72901-16.23 

73034.83 

73069-72 

73501.02.05-07 

73701-06 

74003-06 

74011-14 

74017. 18 

74066.67 

74074-78 

74354.56 

74361.62 

74401-03 

74464,65 

74467-77 

74501.02 

74601-04 

74701.02 

75006.11 

75007.  10 


DENHAM  SPRINGS  70706 
GONZALES  LA  70707 
PIAQUEMINE  LA  70784 
BATON  ROUGE  LA  70801 
BATON  ROUGE  LA  70603 
BATON  ROUGE  LA  70805 
BATON  ROUGE  LA  70806 
BATON  ROUGE  LA  70807 
BATON  ROUGE  LA  70808 
BATON  ROUGE  LA  70809 
BATON  ROUGE  LA  70814 
BATON  ROUGE  LA  70815 
BATON  ROUGE  LA  70816 
SHREVEPORT  LA  71 102 
SHREVEPORT  LA  71103 
SHREVEPORT  LA  71104 
SHREVEPORT  LA  71105 
SHREVEPORT  LA  71106 
SHREVEPORT  LA  71107 
SHREVEPORT  LA  71 108 
SHREVEPORT  LA  71109 
BOSSIER  CITY  LA  71111 
BOSSIER  CITY  LA  71 1 1 2 
SHREVEPORT  LA  71 130 
PINE  BLUFF  AR  71601 
HOT  SPRINGS  NIL  PK  AR  71901 
NORTH  LITTLE  ROCK  AR  721 13 
LITTLE  ROCK  AR  72201 
WEST  MEMPHIS  AR  72301 
BLYTHEVILLE  AR  72315 
FORREST  CITY  AR  72335 
WYNNE  AR  72396 
JONESBOROAR  72401 
JONESBORO  AR  72450 
BATESVILLE  AR  72501 
FAYETTEVILLE  AR  72701 
BENTONVILLE  AR  72712 
FORT  SMITH  AR  72901 
EDMOND  OK  73034 
NORMAN  OK  73069 
LAWTON  OK  73501 
ENID  OK  73701 
BARTLESVILLE  OK  74003 
BROKEN  ARROW  OK  7401 1 
CLAREMORE  OK  74017 
SAPULPA  OK  74066 
STILLWATER  OK  74074 
MIAMI  OK  74354 
PRYOR  OK  74361 
MUSKOGEE  OK  74401 
TAHLEQUAH  OK  74464 
WAGONER  OK  74467 
MCALESTER  OK  74501 
PONCA  CITY  OK  74601 
DURANT  OK  74701 
CARROLLTON  TX  75008 
CARROLLTON  TX  75007 


CelumnA 


ColumnB 
UMto 


75020.21 

75022.27,28 

75024. 2S 

75026. 75. 03 

75029.57 

75030.88.89 

75032.87 

75034.35 

75016. 38, 30 

75040,42.46 

75041.47 

75043.40 

75044.45.48 

75050.  51.  53 

75052.54 

75060.17 

75061.15,84 

75014.62 

75067.77 

75069.70 

75074, 94 

75080,83 

75081.82.85 

75090.91,92 

75104,  06 

75110.51 

75115.23 

75116,37,38 
75119.20 
75134,46 
75149.  50.  80-82 
75160, 61 
75165,  87,  68 
75202,50 

75210, 15.  23,  26, 46 
75211,33.36.49 
75224.  32.  37 
75235. 45 
75252.87 
76007, 10 
76005.06.11 
76012. 94 
76004,13 
76003. 14, 18,  96 
76001, 15-17 
76501-05, 08 
76540.41,43 
76542, 47. 48 
76544-46 
76701.03.06,11 
76704,  05. 15 
76707, 08 
76710. 14 
76702. 12 
77301-06.84.85 
77325.  39. 45 
77327.  28 


DENISONTX  75020 
FLOWER  MOUNO  TX  75022 
PLANOTX  75024 
PLANOTX  75026 
LEWISVILLETX  75029 
ROWLETTTX  75030 
ROCKWALL  TX  75032 
FRISCO  TX  75034 
IRVING  TX  75038 
GARLAND  TX  75040 
GARLAND  TX  75041 
GARLAND  TX  75043 
GARLAND  TX  75044 
GRAND  PRAIRIE  TX  75050 
GRAND  PRAIRIE  TX  75052 
IRVING  TX  75060 
IRVING  TX  75061 
IRVING  TX  75062 
LEWISVILLE  TX  75067 
MCKINNEYTX  75069 
PLANOTX  75074 
RICHARDSON  TX  75080 
RICHARDSON  TX  75081 
SHERMAN  TX  75090 
CEDAR  HILL  TX  75104 
C0RSK:ANATX  75110 
DE  SOTO  TX  75115 
DUNCANVILLE  TX  751 16 
ENNISTX75119 
LANCASTER  TX  75134 
MESQUITE  TX  75149 
TERRELL  TX  75160 
WAXAHACHIE  TX  75165 
DALLAS  TX  75202 
DALLAS  TX  75210 
DALLAS  TX  75211 
DALLAS  TX  75224 
DALLAS  TX  75235 
DALLAS  TX  75252 
ARLINGTON  TX  76010 
ARLINGTON  TX  76011 
ARLINGTON  TX  76012 
ARLINGTON  TX  76013 
ARLINGTON  TX  76014 
ARLINGTON  TX  76015 
TEMPLE  TX  76501 
KILLEEN  TX  76540 
KILLEEN  TX  76542 
KILLEEN  TX  76544 
WACO  TX  76701 
WACO  TX  76704 
WACO  TX  76707 
WACO  TX  76710 
WACO  TX  76712 
CONROE  TX  77301 
HUMBLE  TX  77325 
CLEVELAND  TX  77327 


Federal 
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77!ni,4B.47.M 

7734044. 41. 40 
77373. 83. 88 
77375,77 
77379.80.91 
77380.86.87 
77381.82.93 
77401.02 
77404. 14 
77408.60 
77410. 20. 33 
77448.50.91-04 
77450.80 
77477,07 
77478.87 
77470.96 
77501.02.06 
77503-06.07.08 
77510. 17 
77511, 12 
77515. 16 
77S20-22 
77541,42 
77546.48 
77550,53,56 
77561.52.54 
77571.72 
77573, 74 
77581,84.88 
77500,92 
77630,32 
77840.43 
77062,70 
77801-06 
77833.34 
77840-45 
77888.60 
78028.29 
7804(M6 
78102-04 
78130^ 
78148-50 
78156,56 
78202.04.07.83 
78203.10 
78206.06.81-00 
78208.09 

78211.14.21.24-26.64 
78212. 15 
78216.79 

78219.20.22.44.62.63 
78227.42 
78230.31.48.78 
78232.47.58-61.70 
78233.39.66 
78238.68 
1 78240. 49. 56-57. 69 


HUMBLE  TX  77338 
HUNTSVILLETX  77340 
SPRING  TX  77373 
TOMBALLTX  77375 
SPRING  TX  77379 
SPRING  TX  77380 
SPRMGTX77381 
BELLAIRETX  77401 
BAY  CITY  TX  77404 
RICHMOND  TX  77406 
CYPRESS  TX  77410 
KATYTX  77449 
MISSOURI  CTTY  TX  77450 
STRAFFORD  TX  77477 
SUGAR  LAND  TX  77479 
SUGAR  LAND  TX  77479 
PASADENA  TX  77501 
PASAOBIATX  77503 
SANTA  FETX  77510 
ALVMTX  77511 
ANGLETONTX  77515 
BAYTOWNTX  77520 
FREEPORTTX  77541 
FRBOSWOOO  TX  77546 
GALVESTON  TX  77560 
GALVESTON  TX  77561 
LA  PORTE  TX  77571 
LEAGUE  CnVTX  77573 
PEARLANOTX  77581 
TEXAS  CITY  TX  77500 
ORANGE  TX  77630 
PORT  ARTHUR  TX  77940 
VIOORTX  77962 
BRYANTX77901 
BRENHAMTX  77833 
COLLEGE  STATION  TX  77040 
NAVASOTOTX  77988 
KERRVILLETX  78028 
LAREDO  TX  78040 
BEEVILLETX  78102 
NEW  BRAUNFELS  TX  78130 
UNIVERSAL  CrrV  TX  78148 
SEGUINTX  78156 
SAN  ANTONK>TX  78202 
SAN  ANTONIO  TX  78203 
SAN  ANTONIO  TX  78205 
SAN  ANTONIO  TX  78208 
SAN  ANTONIO  TX  78211 
SAN  ANTONK)  TX  78212 
SAN  ANTONIO  TX  78216 
SAN  ANTONIO  TX  78218 
SAN  ANTONK)  TX  78227 
SAN  ANTONK)  TX  78230 
SAN  ANTONK)  TX  78232 
SAN  ANTONIO  TX  78233 
SAN  ANTONK)  TX  78238 
SAN  ANTONIO  TX  78240 


CoIm— lA 


78245.50^,76 

78332.33 

78363.64 

78382.81 

78401-03,07,08,70.71. 

73.75-78 

79404,63 

79406.85 

79406.09,10,90,26 

79411.68 

78412.14.88 

78413.27.72 

78415.16.17,67 

78418.10.80 

78602.06 

78603.04.77 

7952026 

79539,40 

7069OS3 

79672.73 

79613,30 

78626-28 

79338.36 

79941.45.46 

79964,82.93 

196,67 
79009.90 
79880.81 
78702.21.22 
78705.51 
78712. 13 
78717.28.20.50 
78719.41,42,44 
78723-25 
78727,58 
78729.53 
78730.59 
78732.34 
78733.46 
78735-37.30.40 
78747.48 
78752-54 
78756.57 
78801,02 
7984043,47 
78852.53 
70101-04 

79106.19.21.24.60 
79107.06.11 
79110. 18 

79401,03,05.08,11, 
15.17 

79404.12.23.52 
79406.00.30 
79407.14 
79410. 13 
79416. 90        


SAN  ANTOMOTX  78245 

ALICE  TX  79332 

KMGSVRIETX  79363 

ROCKPORTTX  79382 

CORPUS  CHRISn  TX  79401 


CORPUS  CHRISn  TX  79404 

CORPUS  CHRSn  TX  79406 

CORPUS  CHRBTI  TX  79408 

CORPUS  CHRISn  TX  79411 

CORPUS  CHRBTI  TX  79412 

CORPUS  CHRISTI  TX  79413 

CORPUS  CHRBTI  TX  79415 

CORPUS  CHRISn  TX  78418 

MCALLBITX  78002 

MCALLB4TX  79603 

BROWNSVR±E  TX  79620 

MCMJJENTX79S39 

HARLMGENTX  78600 

MSSnNTX79S72 

CEDAR  PARK  TX  79813 

GEORGETOWN  TX  78938 

ARANSAS  PASS  TX  79938 

LEANOERTX  79941 

ROUND  ROCK  TX  79994 

SANMMVX)STX 

PFLUGB«VK1£TX 

ROUND  ROCK  TX 

AUSTMTX  78702 

AUST9ITX  78706 

AUSTWiTX  78712 

AUSTMTX  79717 

AUST9iTX  79719 

AUSTMTX  79723 

AUSTMTX  79727 

AUSTMTX  79728 

AUSTMTX78730 

AUSTMTX  78732 

AUSTMTX78733 

AUSTMTX  78736 

AUSTMTX7S747 

AUSTMTX  797S2 

AUSTMTX797S9 

UVALDE  TX  79901 

DEL  RIOTX  79940 

EAGLE  PASS  TX799S2 

AMARN1X)TX  79101 

AMARLLOTX  79108 

AMARMUOTX  79107 

AIMRMJLOTXTOIIO 

LUBBOCK  TX  79401 

LUBBOOCTX  79404 
LUBBOCK  TX  79408 
LUBBOCK  TX  79407 
LUBBOCK  TX  79410 
LUBBOCK  TX  79418 
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L001     S4)igttSelMim-Pwlodtealand8tandwri(A)Flato 


CotunmA 

ColuMnB 

ColmnnA 

CohimnB 

ZVCodM 

LiMto 

aPCedM 

LaMto 

79424.64 

LUBBOCK  TX  79424 

80917, 18, 36 

COLORADO  SPGS  CO  80917 

/tNNM.  23 

EL  PASO  TX  79903 

80919.49 

COLORADO  SPGS  CO  80919 

79905.95 

EL  PASO  TX  79905 

81002.07 

PUEBLO  CO  81002 

79906. 08. 16. 18 

EL  PASO  TX  79906 

81003.06 

PUEBLO  CO  81003 

79907. 17 

EL  PASO  TX  79907 

81004-06 

PUEBLO  CO  81004 

79913. 22. 32 

EL  PASO  TX  79913 

81101.02 

ALAMOSA  CO  81 101 

79914. 24. 34 

EL  PASO  TX  79914 

81147.57 

PAGOSA  SPRINGS  CO  81 147 

79915.26 

EL  PASO  TX  79915 

81212. 15 

CANON  CITY  CO  81212 

79927.29 

EL  PASO  TX  79927 

81301.02 

DURANGO  CO  81301 

79930.31 

EL  PASO  TX  79930 

82001.07.09 

CHEYENNE  WY  82001 

79935.  37 

EL  PASO  TX  79935 

82051.57.63.70-73 

LARAMIE  WY  82070 

79936.38 

EL  PASO  TX  79936 

82602.05 

CASPER  WY  82602 

79940^.58.60,61,76, 

EL  PASO  TX  79940 

82601.04.09 

CASPER  WY  82609 

78,80.99 

82716-18 

GILLkllbWY  82716 

79997.98 

EL  PASO  TX  79997 

62901.02 

ROCK  SPRINGS  WY  82901 

80001.02.04 

ARVAOA  CO  80001 

82030.31 

EVANSTONWY  82930 

80003. 05. 06. 07 

ARVAOA  CO  80003 

83001.02 

JACKSON  WY  83001 

80010. 40. 45 

AURORA  CO  80010 

83605.06     ■ 

CALDWELL  10  83606 

80011.18.19.42 

AURORA  CO  80011 

83642.80 

MERIDIAN  ID  83642 

80012. 41 

AURORA  CO  80012 

83647.48 

MOUNTAIN  HOME  ID  83647 

80014.44 

AURORA  CO  80014 

83651.53.86.87 

NAMPA  ID  83651 

80015.16.46 

AURORA  CO  80015 

89702.03.06.12 

BOISE  ID  83702 

80017.47 

AURORA  CO  80017 

83704. 11. 13 

BOISE  ID83704 

80020.21.38 

BROOMRELO  CO  80020 

83709.19 

BOISE  H)  83709 

80033.34 

WHEAT  RIOGE  CO  80033 

83716. 17 

BOISE  ID  83716 

80110-12.55 

ENGLEWOODCO80110 

83814-16 

C0EURDALB4EID  83814 

80120,60 

LITTLETON  CO  80120 

84003.04 

AMERKWI  FORK  UT  84003 

80121.22.61 

LITTLETON  CO  80121 

84010. 11 

BOUNTIFUL  UT  84010 

80124. 26. 63 

LITTLETON  CO  80124 

84015. 75. 89 

CLEARFIELD  UT  84015 

80127. 62 

LITTLETON  CO  80127 

84036.61 

KAMASUT  84036 

80202.65,90,93.94 

DENVER  CO  80202 

84040.41 

LAYTONUT  84040 

80203,64,95 

DENVER  CO  80203 

84042.62 

PLEASANT  GROVE  UT  84042 

80210.  SO 

DENVER  CO  80210 

84057.59 

OREMUT  84057 

80227.35,36 

DENVER  CO  80227 

84058.97 

OREMUT  84058 

80233,41 

DENVER  CO  80233 

84060.68.98 

PARK  CITY  UT  84060 

80239,49 

DENVER  CO  80239 

84065.95 

>                RIVERTONUT  84066 

80301.08 

BOULDER  CO  80301 

84070.91.94 

SANDY  UT  84070 

80302.06 

BOULDER  CO  80302 

84078.79 

VERNAL  UT  84078 

80307.08 

BOULDER  CO  80306 

84084.88 

WEST  JORDAN  UT  84084 

80437,39 

EVERGREEN  CO  80437 

84090.92.93 

SANDY  UT  84090 

80477,87 

STEAMBOAT  SPRINGS  CO  80477 

84101.44.80 

SALT  LAKE  CTYUT  84101 

80501.04 

LONGMONT  CO  80501 

84106.52 

SALT  LAKE  CTY  UT  84106 

80521,22.24 

FTCOLUNSCO80521 

84107. 57 

SALT  LAKE  CTY  UT  84107 

80625-28 

FT  COLLINS  CO  80525 

84108.56 

SALT  LAKE  CTY  UT  84106 

80637,39 

LOVELAND  CO  80537 

84110.45.51 

SALT  LAKE  CTY  UT  84110 

80640.41 

USAF  ACADEMY  CO  80640 

84111.33.38 

SALT  LAKE  CTYUT  841 11 

80001,03.05 

COLORADO  SPGS  CO  80901 

84115.65 

SALT  LAKE  CTY  UT  841 15 

80004.34 

COLORADO  SP6S  CO  80904 

84120.28.70 

SALT  LAKE  CTY  UT  84120 

80806.37,60 

COLORADO  SPGS  CO  80906 

84121. 71 

SALT  LAKE  CTYUT  84121 

80907.33 

COLORADO  SPGS  CO  80907 

84125.26.27 

SALT  LAKE  CTY  UT  84125 

80008.20,21.62 

COLORADO  SPGS  CO  80908 

84302.24 

BRK3HAM  CITY  UT  84302 

80909.32 

COLORADO  SPGS  CO  80909 

84321.23 

LOGAN  UT  84321 

80910.35 

COLORADO  SPGS  CO  80010 

84401.09 

OGDENUT  84401 

80911.25.31 

COLORADO  SPGS  CO  80911 

84402. 03. 05. 15 

OGDENUT84403 

80013.26 

COLORADO  SPGS  CO  80913 

84404. 12. 14 

OGDENUT  84404 

80015.16.22.28.29. 

COLORADO  SPGS  CO  80915 

84511.33 

BLANDMGUT  84511 

30.70 

84601.03.05.06 

PROVOUT  84601 

Fsdnal-RegistBr/Val.  63,  Mo.  2Q»/ Thursday^  Ckiober  29.  1998/Pr(Hp06ed  Rtdes 


Loot     MNiRtclMnir 


W 


CehmnA 


CohinnB 


84663.64 

84701.32 

84720,22.81 

84770.71.82 

85001.02 

85003,04.25.30.73 

85006.10 

85005.07.09.98 

85013.67 

85011. 14 

85016.64 

85017.61.79 

85018.60 

85020.22.68 

85021.69 

85022.68 

85023.80 

85024. 50. 54 

85029.53.71 

85019.31.43.63 

85032. 46.  78 

85034, 36,  74 

85038,62,72.82.99 

85040.66 

85044.76 

85045.48.70 

85201,11 

85202.74 

85203. 13. 75 

85204.14 

85205.07.15.77 

85206. 12. 16 

85217.19.20.78 

85222.30 

86224.46 

85225.44 

85232.79 

85233.34.96,99 

85248.48 

86250.53 

8S2S1, 52 

85256.80. 62. 67 

.57.71 

1.61 

86299,63.64.68.69 
85281.86 
8S283.84 
85285.87-89 
85301.03.05.07.09.11 
85302.04.06.12 
85306. 10. 18 
86323.38 
86345.80 
85361.72 
86368.90 
8S363. 73 
85a64-67.69 


SPRINGVILLEUT  84663 
mCHRELDUTMim 
CEDAR  CmrUT  84720 
ST  GEORGE  UT  84770 
PHOeilXA785001 
PHOENIX  AZ  85804 
PHOENIX  AZ  85008 
PHOENIX  AZ  85009 
PHOENIX  AZ  86013 
PHOENIX  AZ  85014 
PHOENIX  AZ  85016 
PHOENIX  AZ  85017 
PHOEND(AZ  85018 
PHOENIX  AZ  85020 
PHOENIX  AZ  85021 
PHOENIX  AZ  85022 
PHOENWAZ  86023 
PHOENIX  AZ  85024 
PHOENIX  AZ  85029 
PHOENIX  AZ  86031 
PHOENIX  AZ  85032 
PHOENWAZ  85034 
PHOENIX  AZ  86038 
PHOENIX  AZ  850401 
PHOENIX  AZ  85044 
PHOENIX  AZ  85048 
MESAAZ86201 
MESA  AZ  85202 
MESA  AZ  85203 
MESA  AZ  85204 
MESAAZ86205 
MESA  AZ  85206 
APACHE  JUNCTK3N  AZ  85219 
CASA  GRANDE  AZ  85222 
CHANDLER  AZ8S224 
CHANDLER  AZ  86225 
FLORENCE  AZ  85232 
GILBERT  AZ  86233 
CHANDLER  AZ  85248 
SCOTTSOALE  AZ  85250 
SCOTTSOALEAZ  85251 
SCOTTSOALE  AZ  86256 
SCOTTSOALEAZ  86298 
SCOTTSOALEAZ  85258 
SCOTTSOALE  AZ  85259 
TBIPEAZ  85261 
TEMPEAZ86283 
TBMPEAZ8S2e6 
GLENOALEAZ  86301 
GLENDALEAZ  86302 
GLBCIALEAZ8S308 
AVONDALEAZ8SS23 
PEORIA  AZ  86345 
SUN  CITY  AZ  86361 
WKXENBUR6  AZ  85358 
YOUNGTOWN  AZ  88363 
YUMA  AZ  86964 


85374-76, 78. 79. 87 
85381.82 
85601.02 
86641,44,47 
85648.48 
85607.08 
85614.22 
85621.28.62 
86613.35.36.50 
85643.44 
85701.02 
85706.77 
85712.49 
85713. 14 
85715.50 
85720.21 
85726.44 
85730. 47. 48 
86737. 3» 
85741.42 
85735.36.46 
86001.02 
88003.04 
86301-04.05 
86312-14 
86322.24.31 
86336.3941,51 
86401.02.13 
8640346 
87102. 04. 94 
87105.21.95 
87106,96 
87107.18.97 
87108. 98 
87109,22.99 
87110,76,90 
87111.54.91 
87112,53.82 
87114.20.84.87.93 
87123. 81 
87124,74 
87301.06 
87401,02.99 
87502,04 
87532.33 
88001.11 
88004.06 
12 
1.31 
88061.62 
88101.02 
86210.11 
88220.21 


SUN  CITY  AZ  85374 
PEORIA  AZ  89381 
GLOBE  AZ:85601 
PAYSONAZ  85641 
SAFFORDAZ  85546 
DOUGLAS  AZ  86607 
GREEN  VALLEY  AZ  86tU 
NOGALESAZ  86621 
SIERRA  VISTA  AZ  89835 
WILLCOXAZ  86843 
TUCSON  AZ  86701 
TIXSONAZ  85706 
TUCSON  AZ  85712 
TUCSON  AZ  85713 
TUCSON  AZ  85715 
TUCSON  AZ  85720 
TUCSON  AZ  85726 
TUCSON  AZ  85730 
TUCSON  AZ85737f 
TUCSON  AZ  85741 
TUCSON  AZ  867461 
FLAGSTAFF  AZ  88001 
FLAGSTAFF  AZ  86003 
PRESCOTTAZ  06301 
PRESCOTT  VALLEY  AZ  88314 
CAMP  VERDE  AZ  86322 
SEOONAAZ  86336 
KINGMAN  AZ  86401 
LAKE  HAVASU  CITY  AZ  86403 
ALBUQUERQUE  NM  87102 
ALBUQUERQUE  NM  87106 
ALBUQUERQUE  NM  87106 
ALBUQUERQUE  NM  87107 
ALBUQUERQUE  NM  87100 
ALBUQUBUUE  NM  87109 
ALBUQUERQUE  NM  87110 
ALBUQUERQUE  NM  87111 
ALBUQUERQUE  NM  87112 
ALBUQUS«QUE  NM  87114 
ALBUQUBVaUE  NM  87123 
ALBUQUERQUE  NM  87124 
GALLUP  NM  87801 
FARMMGTONNM  87401 
SANTA  FENM  87882 
ESPAN0LANM87SS2 
LAS  CRUCESNM  88001 
LASCnUCEBNM 
LAS  CRUCESNM 


SLVBtCfTYNM88081 

CLOVBNM  88101 

ARTESIANM  88210 


88310. 11 


ALAMOOGRDONM  8010 
BOULDER  OTYNV 


89012.14 
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L001     5-OlgttSclMfiw-Pertodlcai  and  Standard  (A)  Flats 


CotumnA 

CdumnB 

ZIP  Codas 

Label  to 

89011.15 

HENDERSON  NV  89015 

89018.70 

-  INDIAN  SPRINGS  NV  89018 

89019,26 

JEAN  NV  89019 

89028.29 

LAU6HUNNV  89028 

89031.33 

NORTH  LAS  VEGAS  NV  88031 

80041.48 

PAHRUMPNV  89041 

89049.50 

TONOPAHNV  89049 

89102.46 

LAS  VEGAS  NV  89102 

89103. 13. 35 

LAS  VEGAS  NV  89103 

89117.47 

LAS  VEGAS  NV  891 17 

89120. 23.  39 

LAS  VEGAS  NV  89120 

89128,  34.  38 

LAS  VEGAS  NV  89128 

89129.  30.  31 

LAS  VEGAS  NV  89129 

89431.32 

SPARKS  NV  89431 

89434.  35.  36 

SPARKS  NV  89434 

89450.51.52 

INCUNE  VILLAGE  NV  89450 

89501.12 

RENO  NV  89501 

89503.13 

RENONV89503 

89504.05 

RENO  NV  89504 

89510. 15 

RENO  NV  89510 

89523.33 

RENO  NV  89623 

89701-06. 21 

CARSON  CITY  NV  89701 

90201.02.70 

BELL  CA  90201 

90220-24 

COMPTONCA  90220 

90230-33 

CULVER  CITY  CA  90230 

90239-42 

DOWNEY  CA  90240 

90245. 66. 67 

EL  SEGUNDOCA  90245 

90247-49 

GAROENACA  90247 

90250.51 

HAWTHORNE  CA  90250 

90260.61 

LAWNDALECA  90260 

902S3M 

MAUBUCA  90265 

90274.75 

PALOS  VEROES  CA  90274 

90254.  77.  78 

REOONOO  BEACH  CA  90277 

90291-96 

VENrcECA  90291 

90301-13 

INGLEWOOOCA  90301 

90401.06.07 

SANTA  MONICA  CA  90401 

90402-05.06-11 

SANTA  MONICA  CA  90403 

90501-10 

TORRANCE  CA  90501 

90601,06 

WHITTIERCA  90601 

90602.07 

WnnriERCA  90602 

90603.04.09 

WHrmERCA  90603 

90605.06.10 

WHTTTIERCA  90605 

90620-24 

BUENA  PARK  CA  90620 

90631-33 

LA  HABRACA  90631 

90637-30 

LA  MIRAOACA  90637 

9065(K52 

NORWALKCA  90650 
PICO  RIVERA  CA  90660 

9066&«5 

90701-03 

ARTESIACA  90701 

90706.07 

BELLFLOWERCA  90706 

90711-14 

LAKEWOOOCA  90712 

90715, 16 

LAKEWOOOCA  90715 

90720.21 

LOS  ALAMITOSCA  90720 

90731-34 

SAN  PEDRO  CA  90731 

90744.48 

WILMINGTON  CA  90744 

90745.47,49 

CARSON  CA  90745 

90803.53 

LONG  BEACH  CA  90603 

91301.76       • 

AGOURA  HILLS  CA  91 301 

CehimnA 

Column  B 

aPCodaa 

Labalto 

91303^.09 

CANOGA  PARK  CA  91304 

91306.96 

WINNETKACA  91306 

91307,08 

WEST  HILLS  CA  91307 

91311-13 

CHATSWORTH  CA  9131 1 

91319. 20 

.     NEWBURY  PARK  CA  91319 

91321.22.81 

NEWHALLCA  91321 

91324.25.28-30 

NORTHRIDGECA  91324 

91326. 27 

NORTHRIDGE  CA  91326 

91331.33.34 

PACOIMACA  91331 

91335, 37 

RESEDA  CA  91335 

91340-42. 92 

SYLMARCA  91342 

91343.93 

NORTH  HILLS  CA  91343 

91344-46. 94. 95 

MISSION  HILLS  CA  91345 

91310. 50. 80. 84 

SANTA  CLARITA  CA  91 350 

91351.86 

CANYON  COUNTRY  CA  91351 

91352.53 

SUN  VALLEY  CA  91352 

91354. 55. 85 

VALENCIA  CA  91 355 

91356.  57 

TARZANACA  91356 

91358-63 

THOUSAND  OAKS  CA  91360 

91302.64.65.67.71. 

WOODLAND  HILLS  CA  91364 

72,99 

91403, 13,  23 

SHERMAN  OAKS  CA  91403 

91601-03 

NORTH  HOLLYWOOD  CA  91601 

91604. 14 

STUDIO  CITY  CA  91604 

91605.06.08-12.15.16. 

18 

91607.17 

NORTH  HOaYWOOO  CA  91605 

VALLEY  VILLAGE  CA  91607 

91701.37 

ALTALOMACA91701 

91718-20 

CORONA  CA  91718 

91722.24 

COV1NACA  91722 

91729. 30. 39 

RANCHO  CUCAMONGA  CA  91730 

91731.32.34 

EL  MONTE  CA  91731 

91740.41 

GLENDORACA  91740 

91744-47. 49 

LAPUENTECA91744 

91754.55 

MONTEREY  PARK  CA  91754 

91761.62.64 

ONTARIO  CA  91761 

91766-60 

POMONA  CA  91767 

91775. 76.  78 

SAN  GABRIEL  CA  91775 

91784-86 

UPLAND  CA  91 786 

91788.89 

WALNUT  CA  91789 

91790-03 

WEST  COVINA  CA  91790 

91801-03 

ALHAMBRACA  91801 

91901.03 

ALPINE  CA  91901 

91902.08 

BONITACA  91902 

91909. 11 

CHULA  VISTA  CA  91909 

91910. 12 

CHULA  VISTA  CA  91910 

91913.14.15.21 

CHULA  VISTA  CA  91913 

91932. 33 

IMPERIAL  BEACH  CA  91932 

91941-44 

LA  MESA  CA  91941  . 

91945.46 

LEMON  GROVE  CA  91945 

91947.50.51 

NATIONAL  CITY  CA  91950 

91976-79 

SPRING  VALLEY  CA  91977 

92006.18 

CARLSBAD  CA  92008 

92019.20.22 

EL  CAJONCA  92020 

92023.24 

ENaNITASCA  92024 

92025.29.33.46 

ESCONDIDOCA  92025 

92026, 27. 30 

ESCONDIDOCA  92026 
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CohmwiB 
Labalto 


92028. 88 

92037. 38.  39 

92049,51,52.54,55,57 

92056,56 

92064,74 

92067, 91 

92069,  79.  96 

92071.72 

92084. 85 
92092. 93 
92201-03 
92225. 26. 42. 80 
92231,32 
92234,35 
92243,44 

92210.11,55,60.61 
92262.64 
92277.78 
92284-66 

92307. 06 
92310-12 

92314. 86 
92313.24 
92334-37 
92340.45 
92329. 71 
92373-75 
92376.  77 
92392-94 
92401,02.08.10 
92404. 13 
92405,  06 
92407, 27 
92501,02 

92503. 13 

92504. 14 

92505. 15 
92506.16 
92507. 17 
92508.16 
92509. 19 
92530-32 
92543-46 


FALLBROOKCA  92028 

LA  JOLLACA  92037 

OCEANSIOE  CA  92054 

OCEANSIDECA  92056 

POWAYCA  92064 

RANCHO  SANTA  FE  CA  92067 

SAN  MARCOS  CA  92069 

SANTEECA  92071 

VISTACA92064 

LA  JOLLACA  92093 

INDK)CA  92201 

BLYTHECA  92225 

CALEXrcOCA  92231 

CATHEDRAL  CITY  CA  92234 

EL  CENTROCA  92243 

PALM  DESERT  CA  92260 

PALM  SPRINGS  CA  92262 

TWENTYNINE  PALMS  CA  92277 

YUCCA  VALLEY  CA  92284 

APPLE  VALLEY  CA  92307 

BARSTOWCA  92311 

BK3  BEAR  CITY  CA  92314 

COLTONCA  92324 

FONTANACA  92335 

HESPERIACA  92345 

PHELANCA  92371 

REDLANO&CA  92373 

RIALTOCA  92376 

VKTTORVILLE  CA  92392 

SN  BERNARDINO  CA  92401 

SN  BERNARDINO  CA  92404 

SN  BERNMVINO  CA  92405 

SN  BERNARDINO  CA  92407 

RIVERSIDE  CA  92501 

RIVERSIDE  CA  92503 

RIVERSIDE  CA  92504 

RIVERSIDE  CA  92505 

RIVERSIDE  CA  92506 

RIVERSIDE  CA  92507 

RIVERSIDE  CA  92508 

RIVERSIDE  CA  92509 

LAKE  ELSINORE  CA  92531 

HEMETCA  92543 


92551-55 

MORENO  VALLEY  CA  92553 

92556,57 

MORENO  VALLEY  CA  92557 

92562-64 

MURRIETACA  92562 

92570-72 

PERRISCA  92570 

92581-63 

SAN  JAONTO  CA  92563 

92584-87 

SUN  CITY  CA  92586 

92589-93 

TEMECULACA  92591 

92607.77 

LAGUNA  NIGUEL  CA  92607 

92615.46 

HUNTINGTON  BEACH  CA  92615 

92602-04.18-20.50 

IRVINE  CA  9261 9 

92606. 14. 23 

IRVINE  CA  92623 

92626-28 

COSTA  MESA  CA  92628 

92624,  29 

DANA  POINT  CA  92629 

92605. 47, 49 

HUNTINGTON  BEACH  CA  92647 

Column  A 
ZV  Codas 


ColumnB 
Labalto 


92651.52 

92653.54 

92657. 56, 60 

92656.63 

92672-74 

92663.84 

92610.79.88   ' 

92675. 90-93 

92780^ 

92701-12. 28. 35. 99 

92821-23 

92831.34 

92832.36 

92833.37 

92635.38 

9284(M4 

92845.46 

92856-69 

92670.71 

92885-87 

92801-06.12.14-17.25. 

50  od 

93(X)1.02.05.07 

93003.04.06.09 

93010.11.12 

93013. 14 
9301S;  16 
93020.21 
93023.24 
93030.31.32.35 
93033.34 
93041-44 
93060.61 

93062-65. 93. 97, 99 
93215. 16 
93222.25 
93230-32 
93245.46 
93257.56 

93274. 75 

93277.76 

93279.91 

93401-10. 12 

93436-38 

93454-58 

93501.02 

93504.05 

93514. 15 
93516.96 
93523.24 

93534-36,  39. 84. 66 
93550-52. 90. 91 
93555.56 
93561.62.61.82 
93611-13 
93637-39 
93901-17. 62 


LAGUNA 

LAGUNA  HILLS 

NEWPORT  BEACH 

NEWPORT  BEACH 

SANCLEMENTE 

WESTMINSTER 

RCHOSTAMARG 

MISSION  VIEJO 

TUSTIN 

SANTA  ANA 

BREA 

FULLERTON 

FULLERTON 

FULLERTON 

FULLERTON 

GARDEN  GROVE 

GARDEN  GROVE 

ORANGE 

PLACENTIA 

YORBALMOA 

ANAHEIM 


CA  92651 
CA  92653 
CA  92658 
CA  92659 
CA  92672 
CA  92683 
CA  92688 
CA  92600 
CA  92781 
CA  82799 
CA  92822 
CA  92634 
CA  92836 
CA  92837 
CA  92838 
CA  92842 
CA  92846 
CA  92863 
CA  92671 
CA  92885 
CA  92890 


VENTURA  CA  83001 

VENTURA  CA  03003 

CAMARILLOCA  83010 

CARPINTBVA  CA  83013 

FILLMORE  CA  83015 

MOORPARKCA  83020 

OJAICA83023 

OXNAROCA  83030 

OXNARDCA  83033 

PORT  HUENEME  CA  83041 

SANTA  PAULA  CA  9808O 

SIMI  VALLEY  CA  93065 

DELANO  CA  93215 

FRAZIER  PARK  CA  83225 

HANFORDCA  83230 

LEMOORECA  83246 

PORTERVILLE  CA  83257 

TULARE  CA  83274 

VISALiACA  83277 

VISAUACA  83279 

SAN  LUIS  OBISPO  CA  83401 

LOMPOCCA  83436 

SANTA  MARIA  CA  83454 

MOJAVECA  83501 

CALFORNIA  CITY  CA  93505 

BISHOP  CA  93514 

BORON  CA  93516 

EDWARDS  CA  93523 

LANCASTER  CA  93534 

PALMOALECA  93560 

RIDGECRESTCA  93565 

TEHACHAPICA  93561 

CLOVISCA  93612 

MADB^CA  93638 

SALINAS  CA  93907 
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CdumnA 

Column  B 

ZVCodaa 

Labolto 

93821-23 

CARMELCA  93923 

93940-44 

MONTEREY  CA  93940 

93950,51 

PAanC  GROVE  CA  93950 

94010,11 

BURUNGAME  CA  94010 

94014-17 

DALY  CITY  CA  94014 

94023.24 

LOS  ALTOS  CA  94023 

94025.26,28 

MENLO  PARK  CA  94025 

94035.41-43 

MOUNTAIN  VIEW  CA  94041 

94061-65 

REDWOOD  CITY  CA  94061 

94080.83 

S  SAN  FRANOSCO  CA  94080 

9400648 

SUNNYVALE  CA  94086 

94301.02.06 

PALO  ALTO  CA  94301 

94303,04 

PALO  ALTO  CA  94303 

94305,09 

STANFORD  CA  94305 

94401,02 

SAN  MATEO  CA  94401 

94403.04 

SAN  MATEO  CA  94403 

94501.02 

ALAMEDA  CA  94501 

94506,26 

DANVILLE  CA  94506 

94509,31 

ANTIOCHCA  94509 

94518-24. 27,  29 

CONCORD  CA  94520 

94533.35 

FAIRFIELD  CA  94533 

94536.55 

FREMONT  CA  94536 

94540-45.57 

HAYWARDCA  94544 

94546.52 

CASTRO  VALLEY  CA  94546 

94550.51 

UVERMORECA  94550 

94556,75 

MORAGACA  94556 

94558.  59. 81 

NAPA  CA  94568 

94566.68.88 

PLEASANTON  CA  94566 

94547.72 

RODEO  CA  94572 

94577-79 

SAN  LEANDRO  CA  94577 

94589-92 

VALLEJOCA  94590 

94595-98 

WALNUT  CREEK  CA  94596 

94925.  39,  76,  77 

CORTE  MADERA  CA  94925 

94927.  28,  31 

ROHNERT  PARK  CA  94931 

94941.42 

MILL  VALLEY  CA  94941 

94945,47-49 

NOVATOCA  94947 

94952,54 

PETALUMACA  94952 

94930, 60,  78.  79 

SAN  ANSELMO  CA  94960 

94965.66 

SAUSALTTOCA  94965 

95001,03 

APTOSCA  95003 

95020,21 

GILROYCA  95020 

95023,24 

HOaiSTERCA  95023 

95030-32 

LOS  GATOSCA  95030 

95037,38 

MORGAN  HILL  CA  95037 

95050-56 

SANTA  CLARA  CA  95050 

95060-67 

SANTA  CRUZ  CA  95060 

95070,  71 

SARATOGA  CA  95070 

95076,77 

WATSONVILLE  CA  95076 

95340,41.44.48 

MERCED  CA  95340 

95380-82 

TURLOCKCA  95380 

95472.  73 

SEBASTOPOLCA  95472 

95602-04 

AUBURN  CA  95603 

95608.09 

CARMK>IAELCA  95608 

95610,11.21 

CITRUS  HEK3HTS  CA  95610 

95616-18 

DAVIS  CA  95616 

95661,78 

ROSEVILLECA  95678 

95687. 88, 96 

VACAVILLECA  95687 

CdumnA 

Column  B 

zrCodaa 

LabaLto 

95605,91 

WEST  SACRAMENTO  CA  95691 

95926-29. 73. 76 

CHKX>CA  95926 

95945.49 

GRASS  VALLEY  CA  95945 

95965.66 

OROVILLECA  95965 

95867,68 

PARADISE  CA  95969 

95991,92 

YUBA  CITY  CA  95991 

96150-58 

SOUTH  LAKE  TAHOE  CA  96150 

96160, 61 

TRUCKEECA  96160 

96720,21 

HILO  HI  96721 

96732.  33 

KAHULUI  HI  96732 

96739. 40, 45 

KAILUAKONA  HI  96740 

96738.43 

KAMUELA  HI  96743 

96761.67 

LAHAINA  HI  96761 

96701.82 

PEARL  CITY  HI  96782 

96754,57.86 

WAHIAWA  HI  96786 

96707. 09, 97 

WAIPAHU  HI  96797 

97005,08 

BEAVERTON,  OR  97005 

97201,58 

PORTLAND  OR  97201 

97202.82 

PORTLAND  OR  97202 

97203.31.83 

PORTLAND  OR  97203 

97204. 05. 40 

PORTLAND  OR  97204 

97206.86 

PORTLAND  OR  97206 

97208,28 

PORTLAND  OR  97208 

97209, 10, 96 

PORTLAND  OR  97209 

97212.  27 

PORTLAND  OR  97212 

97213. 18. 38 

PORTLAND  OR  97213 

97214.32.93 

PORTLAND  OR  97214 

97215. 16. 33.  92 

PORTLAND  OR  97215 

97219. 80 

PORTLAND  OR  97219 

97220.  30, 94 

PORTLAND  OR  97220 

97221,25,96 

PORTLAND  OR  97221 

97222,  67-69 

PORTLAND  OR  97222 

97223. 24. 81 

PORTLAND  OR  97223 

97229.91 

PORTLAND  OR  97229 

97236.66.90 

PORTLAND  OR  97236 

97301.03.05 

SALEM  OR  97301 

97302.06 

SALEM  OR  97302 

97330.31.33,35 

CORVALIS  OR  97333 

97401,40 

EUGENE  OR  97401 

97404, 08 

EUGENE  OR  97404 

97403, 05.  56 

EUGENE  OR  97405 

97477,  78 

SPRINGFIELD  OR  97477 

97501,04 

MEDFORD  OR  97501 

97526,  27 

GRANTS  PASS  OR  97526 

97601-03 

KLAMATH  FALLS  OR  97601 

97701,02.07-09 

BEND  OR  97701 

98001,02.47,71,92 

AUBURN  WA  98002 

98003,  23.  63,  93 

FEDERAL  WAY  WA  98003 

98004.39 

BELLEVUEWA  98004 

98005,15 

BELLEVUE  WA  98005 

98007.08 

BELLEVUEWA  98007 

98011,41 

.    BOTHELLWA  98011 

98012.21,82 

BOTHELLWA  98012 

98020.26 

EDMONDS  WA  98020 

98022,38 

ENUMCLAWWA  98022 

98027.29 

ISSAQUAHWA  98027 

98031.42.64 

KENT  WA  98031 
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Column  A 
ZIP  Codes 


Column  B 
Labalto 


98032,35 

98033,83 

98036, 37, 46 

98048,51 

98053.73 

98055,58 

98056,  57,  59 

98101,20,29,61,71,91 

98102, 12 

98104,  34,  54.  64.  74, 84 

98105, 45,  85, 95 

98106,26 

98107. 17 

98111,81 

98114,44 

98138, 48,  58,  88 

98168.78 

98160,77 

98221,22 

98230,31 

98270, 71 

98273.74 

98290,91,96 

98329, 32. 35 

98362,63 

98366,67 

98371,  72 

98373,  74.  75 

98352,90 

98401.77 

98402,21 

98403, 22-24 

98404, 42, 43 

98405,15 

98406.16 

98408, 12, 18 

98444,47 

98445.46 

98465-67 

98439. 99 

98501,07 

98502. 08, 12 

98503,09.13 

98506. 16 
96660. 63. 66 
98661.65.68.85.86 
98662,  64. 82-84 
99163. 65 

99202. 12 
99203. 23 
99204. 19,  24 
99205,09 
99206. 14, 16 

99207. 17 
99208, 18, 28 
99336-38 

99502, 07, 18 


KENT  WA  98032 
KIRKLANDWA  98033 
LYNNWOODWA  96036 
RAVENSOALE  WA  98051 
REDMOND  WA  98053 
RENTONWA  98055 
RENTONWA  98056 
SEATTLE  WA  98101 
SEATTLE  WA  98102 
SEATTLE  WA  98104 
SEATTLE  WA  981 05 
SEATTLE  WA  98106 
SEATTLE  WA  98107 
SEATTLE  WA  981 11 
SEATTLE  WA  98144 
SEATTLE  WA  98148 
SEATTLE  WA  98168 
SEATTLE  WA  98177 
EVERETT  WA  98221 
EVERETT  WA  98230 
EVERETT  WA  98270 
EVERETT  WA  98273 
EVERETT  WA  98290 
GIG  HARBOR  WA  98332 
PORT  ANGELES  WA  98362 
PORT  ORCHARD  WA  98366 
PUYAaUPWA  98371 
PUYALLUPWA  98375 
SUMNER  WA  98390 
TACOMAWA  98401 
TACOMAWA98402 
TACOMAWA  98403 
TACOMAWA  98404 
TACOMAWA  98405 
TACOMAWA  98406 
TACOMAWA  98408 
TACOMAWA  98444 
TACOMAWA  98445 
TACOMAWA  98465 
TACOMAWA  98499 
OLYMPIAWA  98501 
OLYMPIAWA  98502 
OLYMPIAWA  98503 
OLYMPIAWA  98506 
VANCOUVER  WA  98660 
VANCOUVER  WA  98661 
VANCOUVER  WA  98662 
PULLMAN  WA  991 63 
SPOKANE  WA  99202 
SPOKANE  WA  99203 
SPOKANE  WA  99204 
SPOKANE  WA  99205 
SPOKANE  WA  99206 
SPOKANE  WA  99207 
SPOKANE  WA  99208 
KENNEWICK  WA  99336 
ANCHORAGE  AK  99502 


ColumnA 


ColumnB 
Label  to 


99515, 16 
99701,03,09.12 
99702.05 
9970646 


ANCHORAGE  AK  99515 
FAIRBANKS  AK  99701 
FAIRBANKS  AK  99702 
FAIRBANKS  AK  99706 
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M    Mail  Praparation  and  Sortation 
MOOO    Ganaral  Preparation  SUmdards 
MOlO    Mailpiacaa 
MOll    Bask  Standards 

1.0  TERMS  AND  CONDITIONS 

1.1  PuSOlt  PfOCBM 

(Amend  1.1  to  incorporate  a  reference  to 
package  reallocation  to  read  as  follows:] 

Presort  is  the  process  by  which  a 
mailer  prepares  mail  so  that  it  is  sorted 
to  at  least  the  finest  extent  required  by 
the  standards  for  the  rate  claimed. 
Generally,  presort  is  performed 
sequentially,  from  the  lowest  (flnest) 
level  to  the  highest  level,  to  those 
destinations  specified  by  standard  and 
is  completed  at  each  level  before  the 
next  level  is  prepared.  Under  standards 
for  package  reallocation  for  Periodicals 
flats  and  irregular  parcels  and  Standard 
Mail  (A)  flats  on  pallets  (see  M041  and 
M045).  mail  will  not  necessarily  be 
placed  on  the  lowest  (finest]  level 
pallets.  Not  all  presort  levels  are 
applicable  in  all  situations. 

1.2  Presort  Levels 

Terms  used  for  presort  levels  are 
defined  as  follows: 


[Amend  1.2d  and  add  new  1.2e  to 
differentiate  between  5-digit  schemes 
for  automation  letters  and  5-digit 
schemes  for  pallets  and  for  carrier 
routes  sacks  of  Periodicals  fiats  and 
irregular  parcels  and  Standard  Mail  (A) 
fiats:  renumber  current  1.2e  through 
1.2m  as  1.2f  through  n,  as  follows:] 

d.  S-digit  scheme  for  automation 
letters:  the  ZIP  Code  in  the  delivery 
address  on  all  pieces  is  one  of  the  5- 
digit  ZIP  Code  areas  processed  by  the 
USPS  as  a  single  scheme,  as  shown  in 
the  USPS  City  State  File. 

e.  5-digit  scheme  carrier  routes  for 
Periodicals  flats  and  irregular  parcels 
and  Standard  Mail  (A)  fiats:  the  ZIP 
Code  in  the  delivery  address  on  all 
pieces  begins  with  one  of  the  5-digit  ZIP 
Code  zones  processed  by  the  USPS  as  a 
single  scheme,  as  shown  in  LOOl. 

•        •        •        *        • 

1.3    Preparation  instructions 


(Insert  new  1.3h^nd  i  to  define  S-digit/ 
scheme  sort  for  canier  routes  sacks  of 
Periodicals  flats  and  irregular  parcels 
and  Standard  Mail  (A)  flats  and  5-digit/ 
scheme  sort  for  Periodicals  flats  and 
irregular  parcels  packages  and  Standard 
Mail  (A)  flats  packages  on  pallets; 
renumber  l.Sh  through  p  as  1.3j  through 
r,  respectively,  to  read  as  follows:] 

b.  A  5-digit/scheme  sort  for  sacked 
carrier  route  rate  Periodicals  flats  and 
irregular  parcels  and  Enhanced  Carrier 
Route  rate  Standard  Mail  (A)  flats  yields 
5-digit  scheme  carrier  routes  sacks  for 
those  5-digit  ZIP  Codes  listed  in  LOOl 
and  5-digit  carrier  routes  sacks  for  other 
areas.  The  5-digit  7SP  Codes  in  each 
scheme  are  treated  as  a  single  presort 
destination  subject  to  a  single  minimum 
sack  volume,  with  no  further  separation 
by  5-digit  ZIP  Code  required.  Sacks 
prepared  for  a  5-digit  scheme 
destination  that  contain  packages  for 
only  one  of  the  schemed  5-digit  areas 
are  still  considered  5-digit  scheme 
sorted  and  are  labeled  accordingly.  The 
5-digit/scheme  sort  is  required  for 
carrier  route  rate  flat-size  and  irregular 
parcel  Periodicals  and  flat-size 
Enhanced  Carrier  Route  rate  Standard 
Mail  (A)  in  sacks  and  may  not  be  used 
for  mail  at  other  rates  in  sacks. 

i.  A  5-digit/scheme  sort  for 
Periodicals  flats  and  irregular  parcels 
and  Standard  Mail  (A)  flats  prepared  as 
packages  on  pallets  yields  5-digit 
scheme  pallets  for  those  5-digit  ZIP 
Codes  listed  in  LOOl  and  5-digit  pallets 
for  other  areas.  The  5-digit  ZIP  Codes  in 
each  scheme  are  treated  as  a  single 
presort  destination  subject  to  a  single 
minimum  pallet  volume,  with  no 
further  separation  by  5-digit  ZIP  Code 
required.  Pallets  prepared  for  a  S-digit 
scheme  destination  that  contain 
packages  for  only  one  of  the  schemed  5- 
digit  areas  are  still  considered  5-digit 
scheme  sorted  and  are  labeled 
accordingly.  The  5-digit/scheme  sort  is 
required  for  flat-size  and  irregular 
parcel-size  Periodicals  and  fiat-size 
Enhanced  Carrier  Route  rate  Standard 
Mail  (A)  prepared  as  packages  on  pallets 
and  may  not  be  used  for  other  mail 
prepared  on  pallets,  except  for  packages 
of  Standard  Mail  (A)  irregular  parcels 
that  are  part  of  a  mailing  job  that  is 


prepared  in  part  as  palletized  flats  at 
automation  rates. 


M030    General  Preparation  Standarda 

M031  Ubels 


4.0    PALLET  LABELS 


4.8    DeUvery  Unit.  SCF.  IMDU.  and 
DSCF  Rates 

(Amend  4.8  to  refer  to  5-digit/scheme 
pallets,  as  follows:]  If  a  5-digit.  5-digit/ 
scheme,  3-digit,  or  SCF  pallet  contains 
copies  claimed  at  Periodicals  delivery 
unit  and  SCF  zone  rates,  or  Standard 
Mail  DDU  and  DSCF  rates,  as 
applicable,  the  content  line  of  the  pallet 
label  must  show  the  designation  "DDU/ 
SCF,"  after  the  content  description. 

5.0    SECOND  LINE  CODES 

[Amend  5.0  to  include  code  for  5-digit 
scheme  carrier  routes  sacks,  as  follows:] 
The  codes  shown  below  must  be  used 
as  appropriate  on  Line  2  of  sack,  tray, 
and  pallet  labels. 


Content  type 


Code 


Scheme 


SCH 


(Periodicals  and  Standard  Mail  (A)  5- 
digit  scheme  carrier  routes  sacks  and  5- 
digit  scheme  pallets  only) 

***** 

M032    Barcoded  Labels 

1.0    BASIC  STANDARDS— TRAY  AND 
SACK  LABELS 


Exhibit  1.3a    3-Digit  Content  Identifier 
Numbers 

(Amend  Exhibit  1.3a,  Periodicals  (PER) 
and  Standard  (A)  by  inserting  new  5- 
digit  scheme  carrier  routes  sacks  and  5- 
digit  scheme  Enhanced  Carrier  Routes 
sacks  categories,  respectively,  to  read  as 
follows:] 


Class  and  mailing 


ON 


Human-Readat)le  content 
line 


Pertodiciris  (Per) 


PER  Flats— Carrief  Route: 
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CM 


PS)  Rvoets— Carrier  Route: 


&<igjt  carrier  routes  sacks 

5-dvt  scheme  car.  rts.  Sacks 


NEWS  Rats— Carrier  Route: 


S<SgR  carrier  routes  sacks  — 
5-digit  scheme  car.  rts.  sada 


NEWS  Parcels— Carrier  Roue: 


S-d^K 
5-d«it 


routes  sacks  ..... 
car.  Its.  Sacks 


M 


Enhanced  Cwrier  Route  Flats— Nonamomalian: 


S<Sgil 
fr<fgR 


routes  sacks  .... 
car.  Its.  Sacks 


386    PER  FLTS  CR-RTS. 
SCH    XXX  PER  FLTS  CR-RTS. 


386    PER  IRREG  CR-RTS. 
SCH    XXX  PER  IRREG  CR- 
RTS. 


486    NEWS  FLTS  CR-RTS. 
SCH    XXX  NEWS  FLTS  CR- 


386    NEWS  VtftEG  CR-RTS. 
SCH    XXX  NEWS  IRREG  CR- 
RTS. 


586    STO  FLTS  CR-flTS. 
SCH    XXX  STD  FLTS  CR-RTS. 


M033    Sacks  And  Trays 

1.0    BASIC  STANDARDS 
•        •        •        •        • 

1.7    Origin/Entry  SCF^Iant  Sacks  and 
Trays 

(Amend  the  first  sentence  in  1.7  to  refisr 
to  preparation  of  required  5-digit/ 
scheme  carrier  routes  sacks  for 
Periodicals  and  Standard  Mail  (A),  as 
follows:]  After  all  required  carrier  route. 
5-digit  (and,  where  permitted,  5-digit/ 
scheme).  3-digit  (and,  where  permitted, 
3-digit  scheme)  sacks/trays  are  prepared 


M040    Pallets 

M041    General  Standards 

5.0    PREPARATION 

(Amend  5.1  and  5.2  to  indicate  that 
pallet  sortation  using  package 


reallocation  may  not  always  require 
sorting  a  mailing  to  the  finest  level  as 
follows:  (note  tlut  5.1  is  as  amended 
effective  October  4, 1998.  with  the 
elimination  of  options  to  prepare  flats 
on  mixed  ADC  and  mixed  BMC  pallets)] 

S.l    Presoit 

Pallet  preparation  and  pallet  sortation 
are  subject  to  the  specific  standards  in 
M04S.  Pallet  sortation  is  generally 
intended  to  presort  the  palletized 
portion  of  a  mailing  to  at  least  the  finest 
extent  required  for  the  correspcmding 
class  of  mail  and  method  of  preparation. 
Pallet  scMlation  is  sequential  from  the 
lowest  (finest)  level  to  the  highest  and 
must  be  ccnnpleted  at  each  required 
level  before  the  next  optional  or 
required  level  is  prepared.  Standard 
preparation  terms  and  presort  levels  for 
pallets  are  defined  in  MOll  and  M045. 
For  sacks,  trays,  or  machinable  parcels 
on  pallets,  the  mailer  must  prepare  all 
required  pallet  levels  before  any  mixed 


ADC  m  mixed  BMC  palleto  are  prepared 
for  a  mailing  or  job.  Packages  and 
bundles  prepared  imder  M045  must  not 
be  placed  on  mixed  ADC  or  mixed  BMC 
pallets.  Pedcages  and  bundles  that 
cannot  be  placed  on  pallets  must 
prepared  in  sacks  under  the  standards 
for  the  rate  claimed.  The  standards  for 
package  rsallocation  (M045.5.0),  an 
optional  method  of  pallet  preparaticm. 
are  designed  to  retain  as  much  mail  as 
possible  at  the  SCF  level  and  may  result 
in  some  packages  of  Periodicals  flats 
and  irregular  parcels  and  Standard  Mail 
(A)  flats,  and  irregular  parcels  that  are 
part  of  a  mailing  job  that  is  prepared  in 
part  as  palletized  flats  at  automation 
rates,  not  being  placed  on  the  finest 
level  of  pallet  possible.  Mailers  must 
use  PAVE-oertified  presort  software  to 
prepare  mailings  using  package 
reallocation. 
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5.2    Raquind  Praparatkm 


A  pallet  must  be  prepared  to  a 
required  soitation  level  when  there  are 
500  pounds  of  Periodicals  or  Standard 
Mail  packages,  sacks,  or  parcels  or  six 
layers  of  Periodicals  or  Standard  Mail 
(A)  letter  trays.  For  packages  of 
Periodicals  flats  and  irregular  parcels 
and  packages  of  Standard  Mail  (A)  flats 
on  pallets  prepared  under  the  standards 
for  package  reallocation  (M045.5.0),  not 
all  mail  for  a  required  S-digit/scheme 
destination  is  required  to  be  on  a  5- 
digit/scheme  pallet.  Mixed  pallets  of 
sacks,  trays,  or  machinable  parcels  must 
be  labeled  to  the  BMC  or  ADC  (as 
appropriate)  serving  the  post  office 
where  mailings  are  entered  into  the 
mailstream.  The  processing  and 
distribution  manager  of  that  faciUty  may 
issue  a  written  authorization  to  the 
mailer  to  label  mixed  BMC  or  mixed 
AOC  pallets  to  the  post  ofBce  or 
processing  and  distribution  center 
serving  the  post  ofBce  where  mailings 
are  entered.  These  pallets  contain  all 
mail  remaining  after  required  and 
optional  pallets  are  prepared  to  finer 
sortation  leveb  imder  M045,  as 
appropriate. 


6.0    COPALLETIZED.  COMBINED.  OR 
MDCED-RATE  LEVEL  MAILINGS  OF 
FLAT-SIZE  PIECES 


(Amend  6.3  and  6.4  to  indicate  that 
pallet  sortation  using  package 
reallocation  may  not  always  require 
sorting  a  mailing  to  the  finest  level,  as 
follows:] 

6.3    Periodicals  PubUcatiaas 

To  combine  more  than  one 
Periodicals  publication  on  pallets,  the 
mailer  must  merge  and  presort  copies  of 
all  the  publications  into  common 
packages  to  achieve  the  finest  presort 
level  for  the  combined  mailing.  To 
copalletizs  difiisrent  Periodicals  flat-size 
publications,  the  mailer  must 
consolidate  on  pallets  all  independmtly 
sorted  packages  for  each  publication  to 
achieve  the  finest  presort  level  for  the 
mailing,  except  that  a  copalletizad 
mailing  prepared  under  M045.5.0.  using 
package  reallocation,  may  not  always 
result  in  all  packages  being  placed  on 
the  finest  pallet  level  possible.  Both 
combining  and  copalletizing 
publications  must  be  supported  by  the 
documentation  required  in  M045. 
Preferred  Periodicids  may  be  combined 
with  Regular  Periodicals  only  as 
permitted  by  standard. 


6.4    Standard  Mail  (A) 

To  copalletize  different  Standard  Mail 
(A)  flat-size  mailings,  the  mailer  must 
consolidate  on  pallets  all  independently 
sorted  packages  from  each  mailing  to 
achieve  the  finest  presort  level  for  the 
mailing,  except  that  a  copalletized 
mailing  prepared  under  M04S.S.0.  tising 
package  reallocation,  may  not  always 
result  in  all  packages  being  placed  on 
the  finest  pallet  level  possible.  At  the 
time  of  mailing,  the  mailer  must  present 
computer-generated  listings  required  in 
M045  that  include  a  simunary  list 
consolidating  the  copalletized  multiple 
mailings  and  a  list  of  the  contents  of 
each  pallet  by  ZIP  Code  and  presort 
level. 


M045    Palletized  Mailings 


4.0  PALLET  PRESORT  AND 
LABELING 

4.1  Packages,  Bundles,  Sacks,  or 
Trays 

(Amend  4.1a  to  reflect  that  the  5-digit 
sortation  is  for  sacks  and  trays;  add  new 
4.1b  requiring  5-digit/scheme  sort  for 
packages  of  Periodicals  and  Standard 
Mail  (A)  flats;  and  renumber  4.1b 
through  e  as  4.1c  through  f,  as  follows:] 

Preparation  sequence  and  Line  1 
labeling: 

a.  5-digit:  required  for  sacks;  optional 
for  trays;  for  Line  1.  use  5-digit  2IP  Code 
destination  of  contents. 

b.  S-digit/scheme:  required  for 
Periodicals  and  Standard  Mail  (A) 
packages  and  bundles;  for  Line  1  for  5- 
digit  pallets,  use  5-dig^t  ZIP  Code 
destination  of  contents;  for  Line  1  for  5- 
digit  scheme  pallets,  use  LOOl.  column 
B. 


4.4    Line  2 

(Amrad  4.4  to  require  "SCHEME"  OR 
"SCH"  to  appear  on  5-digit  scheme 
pallets  of  Periodicals  or  Standard  Mail 
(A),  as  follows:] 

Line  2.  class  of  mail  (shown  below,  as 
appropriate),  processii^  category  and 
mail  type  (e.g..  "MACH."  "LTRS  BC"). 
"SCHEME"  or  "SCH"  for  5-digit  scheme 
pallets  of  Periodicals  or  Standard  Mail 
(A),  and  any  processing  code  required 
by  the  applicable  labeling  list  under  4.1. 
4.2.  and  4.3: 

(Add  section  5.0  to  specify  preparation 
requiremeots  for  padcage  reallocation; 
and  rmumber  sections  5.0  to  12.0.  (as 
published  in  DMM  Issue  54 
incorporating  changes  for  R-47),  as  6.0 
throu^  13.0.  as  follows:] 


5.0  PACKAGE  REALLOCATION  FOR 
PERIODICALS  FLATS  AND 
IRREGULAR  PARCELS  AND 
STANDARD  MAIL  (A)  FLATS  ON 
PALLETS 

5.1  Basic  Standards 

Package  reallocation  is  an  optional 
preparation  method;  only  PAVE- 
certified  presort  software  may  be  used  to 
create  pallets  imder  the  standards  in  5.2 
through  5.4.  The  software  will 
determine  if  mail  for  an  SCF  service 
area  would  fidl  beyond  the  SCF  level  if 
all  required  S-digit/scheme  and  optional 
3-digit  pallets  are  prepared.  The  SCF 
pallet  level  serves  as  a  dividing  line  and 
reallocation  is  performed  only  when 
there  is  mail  for  the  same  SCF  service 
area  on  both  sides  of  the  dividing  line. 
The  amount  of  mail  required  to  bring 
the  mail  that  would  CaU  beyond  the  SCF 
level  back  to  an  SCF  level  pallet  level 
is  the  minimum  volume  that  will  be 
reallocated,  where  possible. 

5^    General  ReaUocation  Rules 

Reallocation  rules: 

a.  Package  preparation  is  not  afiiBCted 
by  the  reallocation  process.  Reallocate 
<mly  complete  packages  and  only  the 
minimum  nunmer  of  packages  necessary 
to  create  an  SCF  pallet  meeting  the 
minimum  pallet  %ireighL  Based  on  the 
weight  of  individual  pieces  within  a 
package,  the  weight  of  mail  that  is 
reallocated  may  be  slighUy  more  than 
the  minimum  volume  required  to  create 
an  SCF  pallet. 

b.  Reallocate  packages  from  the 
highest  available  pallet  level  possible.  If 
it  is  not  possible  to  reallocate  some  mail 
from  a  3-digit  pallet  first;  then  attempt 
to  eliminate  a  3-digit  pallet  and 
reallocate  all  mail  from  that  pallet  to 
create  an  SCF  pallet;  if  mail  cannot  be 
reallocated  frtun  a  3-digit  pallet,  then 
attempt  to  reallocate  some  mail  from  a 
S-digit/scheme  pallet. 

c  The  reallocation  process  may  result 
in  the  eliminaticm  of  a  3-digit  pallet  to 
create  an  SCF  pallet,  but  a  5-d^t/ 
scheme  pallet  may  not  be  eliminated  in 
order  to  create  an  SCF  pallet. 

d.  When  reallocating  mail  to  create  an 
SCF  pallet,  reallocate  mail  from  only 
one  pallet.  This  may  be  accomplished 
by  reallocating  a  portion  of  a  3-digit 
pallet,  reallocating  all  mail  from  a  3- 
digit  pallet,  or  reaiuocating  a  portion  of 
a  5-d^t/sdieme  pallet  foUowing  the 
sequence  in  S.2b. 

e.  Mailen  may  use  any  minimum 
paUet  weight(s)  permitted  by  EMfM 
standards  and  may  use  difiinent 
minimum  weights  for  diflerent  pallet 
levels  in  conjunction  writh  parkage 
reallocation. 
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5.3    Reallocation  of  Packages  if 
OptkHial  3-Diglt  Pallets  are  Prepared 

Reallocation  rules: 

a.  Attempt  to  identify  a  3-digit  pallet 
of  adequate  weight  that  can  support 
reallocation  of  one  or  more  packages  to 
bring  the  mail  that  has  fallen  through 
the  SCF  level  back  to  the  SCF  level 
Mrithout  eliminating  the  pallet.  A 
sufficient  volume  of  mail  must  remain 
on  the  3-digit  pallet  after  reallocation  to 
meet  the  3-digit  pallet  weight  minimum 
estabUshed  by  the  mailer  in  compliance 
with  applicable  DMM  standards.  If  a  3- 
digit  pallet  of  adequate  weight  is 
available,  create  an  SCF  p^let  by 
combining  the  reallocated  mail  from  the 
3-digit  pallet  with  the  mail  that  would 
have  fallen  through  the  SCF  level. 

b.  If  no  single  3-digit  pallet  within  the 
SCF  service  area  contains  an  adeqiiate 
volume  of  mail  to  allow  reallocation  of 
a  porticm  of  the  mail  on  a  pallet  as 
described  in  the  previous  step,  then 
eliminate  one  3-digit  pallet  and 
reallocate  all  of  the  mail  to  create  an 
SCF  pallet  by  combining  it  with  the 
mail  that  would  have  {alien  through  the 
SCF  leveL  The  result  will  be  that  the 
software  %vill  not  prepare  one  3-digit 
pallet  for  the  SCF  service  area  if  it  is 
detrimental  to  the  SCF  pallet 

c  If  there  are  no  3-digit  pallets, 
attempt  to  identify  a  5-digit/scheme 
pallet  of  adeqtiate  weight  to  support 
reallocation  of  one  or  more  paduges  to 
bring  the  mail  that  would  fadl  through 
the  SCF  level  back  to  the  SCF  level.  A 
sufficient  volume  of  mail  must  remain 
on  the  S-digit/scheme  pallet  after 
reallocation  to  meet  the  pallet  weight 
minimum  established  by  the  mailer  in 
compliance  with  applicable  XJIMM. 
standards.  If  a  S-digit/scheme  pallet  of 
adequate  weight  is  available,  create  an 
SCF  pallet  by  combining  the  reallocated 
packages  «vith  the  mail  that  would  have 
fallen  throu^  the  SCF  level. 

d.  If  no  single  S-digit/scheme  pallet 
within  the  SCF  service  area  contains  an 
adequate  volume  of  mail  to  allow 
reallocation  of  a  poitim  of  the  mail  on 
a  pallet  as  described  in  c.  then  no 
pack^es  will  be  reallocated  and  an  SCF 
pallet  will  not  be  prepared;  the  mail  that 
fM»  beyond  the  SCF  pallet  level  must 
be  placed  on  the  appropriate  level  pallet 
(ADC  or  BMC)  or  in  the  appropriate 
level  sack. 

5.4    Raallonatkiii  of  Packages  if 
GplkiBal  SJMgit  Pallets  are  Not 


M620    Enhanced  Cairier  Route 
Standard  MaU 


4.0    SACK  PREPARATION-FLAT-SIZE 
PIECES  AND  IRREGULAR  PARCELS 


Reallocation  nUes: 

a.  Attempt  to  identify  a  5-digit/ 
scheme  pallet  of  adequate  weight  to 
support  reallocation  of  one  or  more 
packages  to  bring  the  mail  that  wrould 


fall  through  the  SCF  level  back  to  the 

SCF  level.  A  sufficient  volume  of  mail 

must  remain  on  the  5-digit/scheme 

pallet  aftnr  reallocation  to  meet  the 

pallet  weight  minimiim  established  by 

the  mailer  in  compliance  with 

applicable  DMM  standards.  If  a  5-digit/  •        •        •        •        • 

scheme  pallet  of  adequate  weight  is  '     .    -    ». » ^ 

avaihible.  create  an  SCF  pallet  by  *^    Sack  Preparatw* 

combining  the  reallocated  packages  (Amend  4.2b  and  add  new  4.2c,  as 

with  the  mail  that  would  have  fallen  follows:] 

through  the  SCF  level.  Sack  size,  preparation  sequence,  and 

b.  If  no  single  5-digit/scheme  pallet  Line  1  labeling: 

within  the  SCF  service  area  contains  an  •        •        •        •       • 

adequate  volume  of  mail  to  allow  b.  S-digit  carrier  routes:  required  (no 

reallocation  of  a  portion  of  the  mail  on  minimum);  for  irregular  parcels;  for  Line 

a  pallet  as  described  in  a,  then  no  1 .  use  5-digit  ZIP  Code  destination  of 

packages  will  be  reallocated  and  an  SCF  packages,  preceded  for  miUtary  mail  liy 

pallet  will  not  be  prepared;  the  mail  that  the  prefixM  under  M031. 

fidls  beyond  the  SCF  pallet  level  must  c  S-digit/scheme  carrier  routes: 

be  placed  on  the  appropriate  level  pallet  required  (no  minimum)  for  flats;  fcH- 

(ADC  or  BMC)  or  in  the  appropriate  Line  1.  for  5-digit  sacks,  use  5-digit  ZIP 

level  sadL  Code  destination  of  packages:  for  Line  1 

_             .  ^  for  S-disit  scheme  sadu.  use  LOOl. 

5.5    DocomenUtion  columnB. 

Mailings  must  be  suppcxted  by  ^^    ^^^^  fi—  2 

documentation  produced  by  PAVE-  «„  c  j--.  ^i.<^.  ^^..^ 

certified  softwa^  meeting  the  standards     (Add  new  4.3e  for  5^t  scheme  earner 
jjj  PO12.  routes  sacks,  as  follows:] 

e.  5-digit  scheme  car.  its.:  "SCHEME" 
M200    Periodicab  (Nonantamation)  •        •        •        •        • 

P    PoalMe  awl  ParasBt  1 

3.0  SACK  PREPARATION  (FLAT-SEE 
PIECES  AND  IRREGULAR  PARCELS) 

3.1  Sack  Preparation 

P012 
[Amoid  3.1b  to  reflect  tiiat  die  5-digit/        .        •        •        •        • 

scheme  cairier  routes  sort  replaces  5-  

digit  carrier  routes  sort  for  flats  and  2.0    STANDARDIZED 

inegular  parcels,  as  foUows:]  DOCUMENTATKW-FIRST-CLASS 

b.  S-digit/schone  cairiw  routes  tJl    Foivat  aad  GoalBat 

(cairier  route  padcages  only):  required  at  .        •        •        •        • 
24  pieces,  optional  witii  one  ax-piece  d.  For  packages  on  pallets,  the  body 

package  minimum  except  under  1^;  for  ^fyj^^jSr^xirting  these  required 

Line  1  for  S-digit  earner  routes  sacks.  A^^^T^    i~—- e  -n 

use  5-digit  ZIP  Code  destination  of  w«iw»       ,        ,        , 

contmts;  for  Line  1  for  S-digit  scheme  *  ,..„^.»i.  t- 

7"      ,        ,        ,        .  resuh  of  package  rsallocatian  by  adding 

the  follo«ring  to  the  end  of  the  section:] 

3.2  SadLUiie2  (4)  *  *  *  Document  SCF  pallets 

created  as  a  resuh  of  package 
(Add  new  3.2e  for  5-digit  schone  earner    „aUocatiai  under  M04S.S.0  on  the 
routes  sadcs:  and  renumber  3.2e  through    \j,sps  Qualification  Report  by 
h  as  3.2f  through  i.  as  follows:]  ^»rign«Hng  the  protectMl  SCF  pallet 

•        •        •        •  with  an  identifier  of  *TSCF."  This 

e.  5-digit  scheme  car.  rts.:  "SCHEME"     identifier  is  only  requir^  to  appear  00 
.      V^,       .       .  the  USPS  Qualification  Report;  it  u  not 

required  to  appear  on  pallet  Ubeb  or  on 
MBOO    Standard  Mail  (Nananlonatioa)    any  othw  mailing  doaimentation. 
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Attorney.  Office  of  Lego]  Policy. 
(FR  Odc  W-2IM03  Filed  10-28-98:  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  271 
[FRL-417«-q 

mchigMi:  Rnal  Authorlialion  Of  SMa 
iWa 


AQBCV:  Enviitminental  Protactirai 
Agancy  (EPA).  - 

ACTION:  Propoaad  rule. 

MMMARV:  The  EPA  piopoaas  to  grant 
final  authorization  to  the  hazardous 
waste  program  revisions  submitted  by 
Michigan.  In  the  final  rules  section  of 
this  Federal  Regiater.  EPA  is 
authorizing  the  State's  promm 
revisions  as  an  immediate  final  rule 
without  prior  proposal  because  EPA 
views  this  action  as  noncontroversial 
and  anticipates  no  adverse  comments.  A 
detailed  rationale  for  the  authorization 
is  set  forth  in  the  immediate  final  rule. 
If  no  adverse  written  comments  are 
received  on  this  action,  the  immediate 
final  rule  will  become  efiiective  and  no 
further  activity  will  occur  in  relation  to 
this  proposal.  If  EPA  receives  adverse 
written  comments.  EPA  will  withdraw 
the  immediate  final  rule  before  its 
efiisctive  date  by  publishing  a  notice  of 
withdrawal  in  the  Federal  Register.  EPA 
will  then  respond  to  public  comments 
in  a  later  final  rule  based  on  this 
proposal.  EPA  may  not  provide  further 
opportunity  for  comment.  Any  parties 
interested  in  commenting  on  this  action 
should  do  so  at  this  time. 


taMknigBn  program 
aevlsian  applicaticm  and  the  materials 
which  EPA  used  in  evaluating  the 
revision  are  available  for  inspection  and 
copying  from  9  a.m.  to  4  pjn.  at  the 
following  addresses:  Michigan 
Department  of  Environmental  Quality. 
608  W.  Allegan.  Hannah  Building. 
Lansing.  Michigan.  Contact:  Ms.  Ronda 
Blayer.  phone:  (517)  353-9548;  and  EPA 
Region  5. 77  W.  Jackson  Blvd..  Chicago, 
Illinois  60604.  Contact:  Ms.  Judy 
Feigler.  phone:  (312)  886-4179. 
RM  FUfmcn  MFOfMATKM  OONT ACT: 
Ms.  Judy  Feigler  at  the  above  address 
and  phone  number. 
aun>LBiCNTAiiv  a^omuTiON:  For 
additional  information  see  the 
immediate  final  rule  published  in  the 
rules  section  of  this  Fedmd  Regiater. 

Dated:  October  9, 1998. 
GaUGIartin. 

Actiitg  Regional  Adaunistmtor,  Region  5. 
(FR  Doc  98-28723  Filed  10-28-98;  8:45  am) 


DEPARTMENT  OF  COMMERCE 
National  Ocaanic  and  Amwaptearte 


50CFRPane79 

[Deckal  Na  M1021263-a263-01:  LO. 


RiN0a4e-AK12 

Flaharlaa  Of  Ilia  ExchMlva  Economic 
Zona  Off  Alaaka;  mahora/Ofiahora 
Allocationa  of  PoNoek  and  PacHIc  Cod 
Tow  ANowraMa  Catch 

AOBICY:  National  Marine  Fisheries 
Service  (NMFS).  National  Oceanic  and 
Atmospheric  Administration  (NOAA). 
Commerce. 

ACTKM:  Proposed  rule:  request  for 
comments. 

summary:  NMFS  proposes  regulations  to 
implement  Amendment  51  to  the 
Fishery  Management  Plan  (FMP)  for  the 
Groundfish  Fishery  of  the  Bering  Sea 
and  Aleutian  Islands  Area  (BSAI)  and 
Amendment  51  to  the  Fishery 
Management  Plan  for  Groundfish  of  the 
Gulf  of  Alaska  (GOA)  (FMPs).  These 
amendments  would  allocate  pollock  in 


laawaU. 
Thai 

iraphmenting  regulations  were 
submitted  by  the  North  Pacific  Fishery 
Management  Council  (Council)  and  are 
intended  to  promote  the  socioeconomic 
goals  and  objectives  of  the  Coimdl  and 
the  FMPs. 

DATES:  Comments  on  the  proposed  rule 
must  be  received  on  or  before  December 
14, 1998. 


Comments  must  be  sent  to 
Sue  Salveson,  Assistant  Regional 
Administrator  for  Sustaixiable  Fisheries, 
Alaska  Region.  NMFS,  P.O.  Box  21668. 
Juneau.  AK  99802.  Attn:  Lori  Gravel,  or 
delivered  to  the  Federal  Building.  709 
West  9th  Street.  Juneau.  AK.  Copies  of 
Amendments  51/51  and  the 
Environmental  Aaaassraent/Regulatoiy 
Impact  Review/Initial  Regulatory 
Flexibility  Analysis  (EA/RIR/KFA) 
prepared  for  Amendments  51/51  are 
available  from  the  North  Pacific  Fishery 
Management  Council  at  605  W.  4th 
Ave.,  Room  306,  Anchorage,  AK  99501. 
telephone  907-271-2809. 
FOR  FURTHBI  aPOIMIATION  CONTACT:  Kent 
Lind.  907-586-7228. 
SUPringMTAWY  arORMATION: 


Backgromid 

NMFS  manages  the  groundfish 
fisheries  in  the  exclusive  economic  zone 
of  the  BSAI  and  GOA  under  the  FMPs. 
Tbe  Council  prapared,  and  NMFS 
approved,  the  FMPs  under  the  authority 
of  the  Magnuson-Stevens  Fishery 
Conservation  and  Management  Act 
(Magnuson-Stevens  Act).  RMulations 
governing  the  groundfish  fisheries  of  the 
GOA  and  BSAI  appear  at  50  CFR  parts 
600  and  679. 

BSAI  Amendment  51,  if  approved, 
would  establish  the  following 
allocations  and  management  measures 
for  the  yean  1999  through  2001:  (1)  The 
BSAI  pollock  total  allowable  catch 
(TAC),  after  subtraction  of  reserves, 
would  be  allocated  61  percent  to  vessels 
catching  pollock  for  processing  by  the 
ofiishore  component  and  39  percent  to 
vessels  catching  pollock  for  processing 
by  the  inshore  component;  (2)  a  portion 
of  the  inshore  component  Bering  Sea  B 
season  allocation  equal  to  2.5  percent  of 
the  BSAI  pollock  TAC,  after  subtraction 
of  reserves,  would  be  set  aside  for 
harvest  by  catcher  vessels  under  125  ft 
(38.1  m)  length  overall  (LOA)  and 
would  become  available  on  or  about 
August  25  of  each  year;  and  (3)  all 
vessels  harvesting  pollock  for 
processing  by  the  ofUiore  component 
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would  be  prohibited  fiv>m  fishing  inside 
the  Catcher  Vessel  Operational  Area 
(CVOA)  during  the  B  season  (September 
1  to  November  1)  imtil  the  date  that 
NMFS  closes  the  inshore  component  B 
season  allocaticui  to  directed  fishing. 
GOA  Amendment  51  would  extend 
the  current  allocations  of  pollock  and 
Pacific  cod  TACs  for  the  years  1999 
through  2001.  The  pollock  TAC  in  the 
GOA  would  continue  to  be  allocated 
100  percent  to  vessels  catching  pollock 
for  processing  by  the  inshore 
component,  and  the  Pacific  cod  TAC  in 
the  GOA  would  continue  to  be  allocated 
90  percent  to  vessels  catching  Pacific 
cod  for  processing  by  the  inshore 
component  and  10  percent  to  vessels 
catching  Pacific  cod  for  processing  by 
the  offshore  component. 

The  Council  has  submitted 
Amendmenta  51/51  for  Secretarial 
review  and  a  Notice  of  Availability  of 
the  FMP  amendments  was  published  in 
the  Federal  Register  on  September  15, 
1998  (63  (PR  49540),  with  comments  on 
the  FMP'tiniMdmenU  invited  tJuough 
November  16, 1:998.'Cemiiient9iiiay 
address  the  FMP'amtadtaenOS,  the 
proposed  rule,  or  boA^jbul  taast  be 
received  by  November  IS.  1998.  to  be 
considered  in  the  approval/disapproval 
decision  on  the  FVff  amendments.  All 
comments  received  by  November  16. 
1998,  whether  specifically  directed  to 
the  piMP  amendments  or  the  proposed 
rule,  will  be  considered  in  the  approval/ 
disapproval  decisions  on  the  FMP 
amendments. 

A  major  concern  identified  during  the 
preliminary  review  of  Amendments  51/ 
51  is  that  the  economic  analysis 
submitted  by  the  Council  does  not 
provide  a  basis  upon  which  to  draw 
unambiguous  conclusions  about  the 
probable  net  economic  benefits  to  the 
Nation  of  the  proposed  amendments. 
The  reasons  for  this  deficiency  are 
treated  in  considerable  detail  in  the 
dociunent.  They  pertain  to  basic  data 
limitations  which  make  conversion  from 
gross  to  net  economic  measures 
impossible.  Completion  of  the 
preliminary  review  with  publication  of 
the  proposed  rule  for  Amendments  51/ 
51  does  not  mean  that  either  of  these 
two  amendments  will  be  approved. 
NMFS  invites  comment  on  the 
consistency  of  the  amendments  and  the 
proposed  regulations  with  the 
Magnuson-Stevens  Act.  the  national 
standards,  and  other  appUcable  laws. 
Comments  are  specifically  requested  on 
the  adequacy  of  the  analysis  to  support 
findings  of  compliance  with  national 
standards  2  (scientific  information),  4 
(allocations),  5  (efficiency),  7  (costs  and 
benefits),  8  (fishing  communities),  and 
10  (safety  of  life  at  sea).  Information  and 


analysis  that  bolster  or  contradict  the 
conclusions  in  any  of  the  supporting 
documenta  are  also  welcome. 

Reconciliation  of  Amendments  51/51 
with  the  American  Fiaheries  Act 

On  October  21, 1998,  the  President 
signed  into  law  the  American  Fisheries 
Act  (AFA),  which,  besides  affocting 
Amendments  51/51  in  other  ways, 
allocates  BSAI  pollock  differently  than 
BSAI  FMP  Amendment  51  and  these 
proposed  regulations. 

Specifically,  section  206  of  the  AFA 
states: 

(a)  Pollock  Community  Development 
Quota. — Effective  January  1. 1909. 10  percent 
of  tlie  total  allowable  catch  of  pollock  in  the 
Bering  Sea  and  Aleutian  Islands  Management 
Area  shall  be  allocated  as  a  directed  filing 
allowance  to  the  western  Alaska  community 
development  quota  program  established 
under  section  30S(i)  of  the  Magnuson- 
Stevens  Act  (16  U.S.C  1855(i)). 

(b)  Inshore/Offshore.— Effective  )anuaiy  1. 
1999,  the  remainder  of  the  pollock  total 
allowable  catch  in  the  Bering  Sea  and 
Aleutian  Islands  Management  Area,  after  the 
subtraction  of  the  allocation  under 
subsection  (a)  and  the  subtraction  of 
allowances  for  the  incidental  catch  of  pollock 
by  vessels  harvesting  other  groundfish 
species  (including  under  the  western  Alaska 
community  development  quota  program) 
shall  be  allocated  as  directed  fishing 
allowances  as  follows — 

(1)  50  percent  to  catcher  vessels  harvesting 
pollock  for  processing  by  the  inshore 
component: 

(2)  40  percent  to  catcher/processors  and 
catcher  vessels  harvesting  pollock  for 
processing  by  catcher/processors  in  the 
offshore  component;  and 

(3)  10  percent  to  catcher  vessels  harvesting 
pollock  for  processing  by  motherships  in  the 
offshore  component. 

Because  this  new  statute  was  signed 
into  law  only  a  few  days  ago.  the 
Council  has  not  had  the  opportunity  to 
reconcile  Amendments  51/51  and  the 
proposed  regulations  with  the  new 
statute.  The  Council  has  scheduled  a 
sptecial  meeting  to  examine  and  respond 
to  the  mandates  of  the  AFA  and  to 
address  management  measures  that  may 
be  necessary  to  protect  endangered 
Steller  sea  lions.  This  meeting  will  be 
held  in  Anchorage,  Alaska,  on 
November  10-13, 1998.  Additional 
information  on  this  special  meeting  is 
available  from  the  Council  (see 
ADDRESSES)  and  on  the  Coimcil's  web 
site:  http://www.fakr.noaa.gov/npfinc/ 

npfinc.htm. 

Because  the  Council,  at  its  November 
meeting,  will  address  reconciliation  of 
/Amendments  51/51  and  this  proposed 
rule  with  the  AFA,  NMFS  is  proceeding 
with  the  publication  of  this  proposed 
rule  unchanged  so  that  such  regulatory 
provisions  that  are  unaffected  by  the 


AFA  as  inshore/ofbhoie  allocatians  of 
poUock  and  Pacific  cod  in  the  GOA, 
establiahment  of  a  CVOA  in  the  Bering 
Sea.  and  technical  dianges  to  the 
existing  regulatiaos  can  proceed  in  a 
timely  manner.  NMFS  will  reconcile 
any  inconsistencies  between 
Amendments  51/51  (including  their 
propoeed  implementing  regulations) 
and  the  AFA  at  the  time  of  approval/ 
disapproval  of  the  Amendments  and  in 
the  final  rule  implementing  them  after 
consultation  with  the  Council  at  ita 
November  1998  meeting  and  after  the 
pubUc  has  had  opportunity  to  comment 

Histary  of  InaboraADfEdiore  AllocatioDa 


Amendments  18/23 

The  first  inshore/ofiishore  allocations 
of  pollock  and  Pacific  cod  were 
estabUshed  in  1992  under  Amendments 
18/23  to  the  FMPs.  The  precipitating 
event  that  led  to  the  development  of 
inshore/offshore  allocations  began  in 
early  1989  when  the  rapid  harvest  of  the 
GOA  pollock  TAC  by  several  large 
factory  trawlers  forced  an  early  closure 
of  the  GOA  pollock  fishery  and 
prevented  inshore  catcher  vessels  and 
processore  irom  realizing  their 
anticipated  economic  benefit  from  the 
pollock  fishery  later  in  the  year.  At  the 
April  1989  Coimcil  meeting,  fishermen 
and  processore  fitim  Kodiak  Island 
requested  that  the  Council  consider 
specific  allocations  of  fish  for 
processing  by  the  inshore  and  offshore 
components  of  the  fishery  to  prevent 
future  preemption  of  resources  by  one 
component  of  the  industry.  The  Council 
considered  the  request  and  the  impacts 
on  coastal  community  development  and 
stability  of  the  fisheries  and  prepared 
Amendments  18/23. 

After  2  years  of  analysis,  review,  and 
debate  on  the  inshore/offshore  issue,  the 
Council  took  final  action  on 
Amendments  18/23  in  June  1991. 
Amendment  18  to  the  BSAI  FMP.  as 
adopted  by  the  Council,  established  a 
Community  Development  Quota  (CDQ) 
program  and  set  aside  one  half  of  the 
pollock  reserve  (7.5  percent  of  the  BSAI 
pollock  TAC)  for  CDQ  harvest,  allocated 
35  percent  of  the  remaining  BSAI 
pollock  TAC  to  vessels  catching  pollock 
for  processing  by  the  inshore 
component  and  65  percent  of  the 
remaining  BSAI  pollock  TAC  to  vessels 
catching  pollock  for  processing  by  the 
offshore  component  in  the  first  year  of 
the  allocation,  with  the  inshore 
allocation  increasing  to  40  percent  in 
the  second  year,  and  45  pjercent  in  the 
third  and  fourth  years  of  the 
amendment,  respectively.  Amendment 
18  also  established  a  catdier  vessel 
operational  area  (CVOA)  from  which 
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catcher  processors  and  motheiships 
would  be  excluded  throughout  the 
fishing  year  when  operating  in  a 
directed  fishery  for  pollock. 

Amendment  23  to  the  GOA  FMP,  as 
adopted  by  the  Council,  allocated  100 
percent  of  the  GOA  pollock  TAG  to 
vessels  catching  pollock  for  processing 
by  the  inshore  component.  Amendment 
23  also  allocated  90  percent  of  the  GOA 
Pacific  cod  TAG  to  vessels  catching 
Pacific  cod  for  processing  by  the  inshore 
component,  and  10  percent  of  the  GOA 
Pacific  cod  TAG  to  vessels  catching 
Pacific  cod  for  processing  by  the 
offshore  component. 

NMFS's  review  of  the  amendments 
began  on  December  1, 1991.  On  March 
4, 1992,  NMFS  approved  Amendment 
23  to  the  GOA  FMP.  On  the  same  date, 
NMFS  partially  disapproved 
Amendment  18  to  the  BSAI  FMP  by 
approving  the  35/65  allocation  split  for 
1992  but  disapproving  the  increased 
inshore  component  afiocations  for 
1993-1995. 

In  his  March  4, 1992,  letter  notifying 
the  Council  of  the  approval  of 
Amendment  23  and  partial  disapproval 
of  Amendment  18,  the  Under  Secretary 
for  Oceans  and  Atmosphere  and 
Administrator  of  NOAA  (Administrator) 
stated  that  NOAA  was  not  opposed  to 
the  concept  of  an  allocation  between 
onshore  and  onshore  interests  as  an 
interim  measure  pending  development 
of  a  solution  to  overcapitalization — 
ideally,  a  market-based  solution. 
NMFS's  disapproval  of  the  BSAI  pollock 
allocations  for  1993  through  1995  was 
based  in  pcul  on  a  cost/benefit  analysis 
prepared  by  NMFS  that  indicated  a 
significant  net  economic  loss  to  the 
Nation  under  the  proposed  allocations 
for  years  1993  through  1995.  The 
Administrator  urged  the  Council  to 
work  as  expeditiously  as  possible 
toward  some  other  method  of  allocating 
fish  than  either  direct  competition 
among  participants  within  an  open 
access  fishery,  or  direct  government 
intervention.  Meanwhile,  he  noted, 
preventing  preemption  by  one  fleet  of 
another,  safeguarding  capital 
investments,  protecting  coastal 
communities  that  are  dependent  on  a 
local  fleet,  and  encouraging  fuller 
utilization  of  harvested  fish  are 
desirable  objectives  that  are  provided 
for  under  the  Magnuson-Stevens  Act. 

At  its  April  1992  meeting,  the  Council 
considered  NMFS's  actions  and  decided 
to  revise  Amendment  18.  The  Council 
supplemented  its  previous  analysis  of 
allocation  alternatives.  At  a  special 
meeting  to  consider  this  issue  in  August 
1992,  the  Council  again  considered  Sie 
comments  of  its  advisory  bodies  and  the 
public,  adopted  its  preferred  alternative. 


and  submitted  it  to  NMFS  as  revised 
Amendment  18.  As  adopted  by  the 
Council,  revised  Amendment  18  would 
have  established  a  35/65  inshore/ 
ofbhore  allocation  for  1993,  the  first 
year  of  the  revised  amendment.  The 
inshore  allocation  would  then  have 
increased  to  37.5  percent  for  1994  and 
1995,  the  second  and  third  years  of  the 
revised  amendment.  In  addition,  revised 
Amendment  18  proposed  two  changes 
to  the  CVOA.  Under  revised 
Amendment  18,  the  CVOA  would  take 
effect  only  during  the  pollock  B  Season 
(September  1  to  November  1),  and 
motherships  (and  catcher  processors 
operating  as  motherships)  were  allowed 
to  receive  deliveries  and  process  pollock 
inside  the  CVOA  as  long  as  they  did  not 
engage  in  directed  fishing  for  pollock 
themselves.  In  September  1992,  the 
Council  submitted  revised  Amendment 
18  to  NMFS  for  review  and  approval. 

On  November  23, 1992,  after  careful 
consideration  of  the  revised 
amendment,  public  comments,  the 
record  developed  by  the  Council,  and 
the  analysis  of  the  potential  efiiects  of 
the  proposed  amendment,  NMFS 
partially  disapproved  revised 
Amendment  18.  NMFS  approved 
pollock  allocations  of  35  percent  and  65 
percent  for  vessels  catching  pollock  for 
processing  by  the  inshore  and  offshore 
components,  respectively,  for  the  years 
1993  through  1995.  and  the 
establishment  of  the  CVOA.  However, 
NMFS  disapproved  the  2.5  percent 
increase  for  1994  and  1995,  finding  that 
the  sole  purpose  of  the  increased 
allocation  to  the  inshore  component 
during  those  years  was  economic,  and 
therefore,  in  violation  of  national 
standards  4,  5,  and  7  of  Magnuson- 
Stevens  Act,  as  well  as  Executive  Order 
12291.  The  final  rule  implementing 
these  decisions  was  published  on 
December  24, 1992  (57  FR  61326). 

Amendments  38  and  40 

When  the  Council  developed  its 
original  inshore/offshore  amendments, 
it  stipulated  that  Amendments  18/23 
would  expire  on  December  31,  1995, 
with  the  intention  that  by  December  31, 
1995.  it  would  have  adopted  and  NMFS 
would  have  approved  a  more 
comprehensive,  long-term  management 
program  to  address  the 
overcapitalization  and  allocation 
problems  facing  the  industry,  not  only 
for  pollock  and  Pacific  cod,  but  for  all 
the  groundfish  and  crab  fisheries  under 
the  Council's  authority. 

By  1995,  the  Council  had  made  some 
progress  on  its  long-term  plan.  For 
example,  in  June  1995,  it  adopted 
license-limitation  programs  for  the 
groundfish  and  crab  fisheries.  However, 


the  Council  estimated  that  it  would  take 
2  or  3  more  years  to  develop  and 
implement  a  comprehensive 
rationalization  plan  that  could  more 
directly  address  these  allocation  issues. 
Consequently,  the  Council  decided  it 
would  be  necessary  to  extend  the 
provisions  of  Amendments  18/23  for  an 
additional  3  years  to  maintain  stability 
in  the  industry,  facilitate  further 
development  of  the  comprehensive 
management  plan,  and  allow  for 
realization  of  the  goals  and  objectives  of 
the  pollock  CDQ  program.  In  making 
this  decision,  the  Council  continued  the 
mandate  it  established  for  itself  in  1992 
when  it  recognized  that  a  more 
permanent  solution  to  overcapacity  and 
preemption  was  needed. 

The  Council  also  determined  that  if 
the  provisions  of  Amendments  18/23 
expired,  the  fishery  would  retiim  to  the 
"free-for-all"  state  that  existed  before 
Amendments  18/23,  and  the  inshore 
sector  again  would  be  feced  with  the 
threat  of  preemption  by  the  large  and 
efficient  offshore  sector.  Thus,  the 
Council  began  the  process  to  extend  the 
provisions  of  Amendments  18/23.  The 
provisions  of  Amendment  18  became 
the  basis  for  Amendment  38  to  the  BSAI 
FMP,  and  the  provisions  of  Amendment 
23  became  the  basis  for  Amendment  40 
to  the  GOA  FMP. 

At  its  meeting  in  June  1995,  the 
Cotuicil  voted  unanimously  to  adopt 
Amendments  38/40  through  December 
31, 1998,  with  two  changes  from 
Amendments  18/23.  First,  Amendment 
38  decreased  the  size  of  the  CVOA  by 
moving  the  western  boundary  of  the 
area  30  minutes  to  the  east.  Second,  it 
allowed  catcher  processors  to  engage  in 
directed  fishing  for  pollock  inside  the 
CVOA  if  the  inshore  component  pollock 
allocation  was  closed  to  directed  fishing 
and  the  offshore  component  allocation 
was  still  open  to  directed  fishing.  A 
proposed  rule  to  implement 
Amendments  38/40  was  published  in 
the  Federal  Register  on  September  18, 
1995  (60  FR  48087).  NMFS  approved 
Amendments  38/40  on  November  28, 
1995,  and  a  final  rule  to  implement 
Amendments  38/40  was  published  in 
the  Federal  Register  on  December  12, 
1995  (60  FR  63654). 

Council  Development  of  Amendments 
51/51 

In  April  1997,  recognizing  that  a 
comprehensive  rationalization  plan  to 
address  overcapitalization  and 
preemption  issues  could  not  be  adopted 
and  implemented  prior  to  the  expiration 
of  Amendments  38/40,  the  Council 
began  development  of  a  third  set  of 
inshore/offiBhore  FMP  amendments. 
These  amendments  became  identified  as 
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Amendments  51/51.  In  June  1997,  the 
Council  requested  information  in  the 
form  of  pollock  industry  profiles  that 
enabled  it  to  examine  the  evolution  and 
current  status  of  the  BSAI  pollock 
fisheries  fi-om  1991  throu^  1996.  At 
that  time,  the  Council  also  decided  to 
split  the  reauthorization  of  the  pollock 
CDQ  program  in  the  BSAI  and  the 
reauthorization  of  BSAI  inshore/ 
offshore  pollock  allocations  into 
separate  FMP  amendments.  Under  BSAI 
Amendments  18  and  38,  the  CDQ 
program  had  been  included  with  the 
inshore/offishore  pollock  allocations. 
However,  BSAI  Amendment  51  only 
addresses  inshore/offshore  pollock 
allocations.  The  Council  adopted  a 
separate  FMP  amendment.  Amendment 
45.  to  extend  the  BSAI  pollock  CDQ 
program  on  a  permanent  basis.  A 
proposed  rule  to  implement 
Amendment  45  was  pubhshed  in  the 
Federal  Register  on  September  3, 1998 
(63  FR  46993). 

At  its  September  1997  meeting,  after 
examination  of  the  industry  profiles 
prepared  by  Council  staff,  consideration 
of  public  comment,  and  Council 
discussion,  the  Coimcil  adopted  the 
following  inshore/offshore  problem 
statements  for  the  BSAI  and  GOA: 

BSAI  Pmblem  Statement:  The  current 
inshore/offshore  allocation  expires  at  the  end 
of  1998.  The  Council  thus  faces  an  inevitable 
allocation  decision  regarding  the  best  use  of 
the  pollock  resource.  Many  of  the  issues  that 
originally  prompted  the  Council  to  adopt  an 
inshore/offishore  allocation  (e.g..  concerns  for 
preemption,  coastal  community  dependency, 
and  stability),  resurface  with  the  specter  of 
expiration  of  the  ciurent  allocation. 

The  current  allocation  was  made  on  the 
basis  of  several  critical  assumptions 
including  utilization  rates,  foreign 
ownership,  the  balance  between  social  gains 
and  assumed  economic  losses  to  the  nation, 
and  the  nature  of  progress  on  the  Council's 
Comprehensive  Rationalization  Program 
(CRP)  initiative.  Many  of  these  assumptions 
have  not  l)een  revisited  since  approval  of  the 
original  amendment.  It  is  not  clear  that  these 
assumptions  hold  or  that  the  Council  and  the 
nation  are  well-served  tiy  continuing  to 
manage  the  pollock  fishery  without  a 
reexamination  of  allocation  options.  The 
Magnuson-Stevens  Act  presents  the  Council 
with  a  new  source  of  guidance  to  evaluate 
national  benefits.  In  the  context  of  Council 
deliberations  over  Inshore-Ofehore  3,  this 
includes  enhanced  statutory  emphasis  on 
increased  utilization,  reduction  of  waste,  and 
fishing  communities. 

There  have  also  been  substantial  changes 
in  the  structure  and  characteristics  of  the 
affiected  industry  sectors  including  number  of 
operations,  comparative  utilization  rates,  and 
outmigration  and  concentration  of  capital. 
These  changes  are  associated  with  several 
issues,  including:  optimization  of  food 
production  resulting  from  wide  differences  in 
pollock  utilization:  shares  of  pollock 


harvesting  and  processing:  discards  of  usable 
pollock  protein;  reliance  on  pollock  by 
fishing  communities;  and  decreases  in  the 
total  allowable  catch  of  pollock.  In  addition, 
changes  in  fishing  patterns  could  lead  to 
local  depletion  of  pollock  stocks  or  other 
behavioral  impacts  to  stocks  which  may 
negatively  impact  Steller  sea  lions  and  other 
ecosystem  components  dependent  upon 
stock  availability  during  critical  seasons. 

Therefore,  the  problem  fScing  the  Council 
is  to  identify  what  allocation  would  best 
serve  to  ensure  compliance  with  the  new  Act 
and  address  the  issues  identified  above. 

GOA  Problem  Statement:  Allowing  the 
current  Gulf  of  Alaska  Inshore/Offshore 
allocative  regime  to  expire  December  31. 
1998,  would  allow  the  same  preemption  of 
resident  fleets  by  factory  trawlers  in  the 
pollock  and  Pacific  cod  fisheries  which 
occurred  in  1989.  It  was  this  dramatic 
preemption  which  triggered  the  original 
proposal  for  an  inshore/offshore  allocation. 
In  1989,  there  was  still  pollock  available  in 
the  Bering  Sea  when  the  preemption 
occurred  when  vessels  moved  into  the  Gulf 
to  take  advantage  of  fish  with  high  roe 
content. 

A  rollover  of  the  current  Gulf  of  Alaska 
inshore/offshore  program  which  allocates 
100  percent  of  the  pollock  and  90  percent  of 
the  Pacific  cod  to  inshore  operations  is  a 
proactive  action  to  prevent  the  reoccurrence 
of  the  original  problem. 

Alternatives  Considered  by  the  Council 

In  addition  to  the  development  of  the 
inshore/offshore  problem  statements, 
the  Council  adopted  a  complex  set  of 
inshore/offshore  alternatives  at  its 
September  1997  meeting.  During  the 
course  of  the  next  several  Council 
meetings,  these  evolved  into  five  basic 
alternatives  and  included  various 
suboptions  within  each  alternative. 
However,  for  the  GOA,  the  Council 
considered  only  Alternatives  1  and  2. 

Alternative  1:  No  action.  The  existing 
BSAI  and  GOA  inshore/offshore 
allocations  would  expire  at  the  end  of 
1998. 

Alternative  2:  Reauthorize  existing 
BSAI  and  GOA  inshore/offshore 
allocations  without  change.  This 
alternative  includes  suboptions  for  a  1- 
year  and  3-year  effective  period  for  the 
amendment. 

Alternative  3:  Adopt  new  BSAI 
pollock  allocations  within  the  following 
ranges.  This  alternative  includes  a  range 
of  allocations  among  three  sectors: 
Inshore  sector  25  to  45  percent,  "true" 
motherships  5  to  15  percent,  and 
offshore  sector  40  to  70  percent.  The 
analysis  defines  "true"  motherships  as 
offshore  motherships  that  process  but 
do  not  harvest  groundfish.  This 
alternative  includes  options  that  assign 
"true"  motherships  (and  their  allocation 
percentage)  to  either  the  inshore  or 
offshore  sectora,  or  establish  a  separate 
"true"  mothership  allocation. 


Additional  options  establish  a  set-aside 
of  40  to  60  percent  of  the  inshore  and 
"true"  mothership  sector  allocations  for 
small  catcher  vessels  (defined  as  catcher 
vessels  less  than  125  ft  (38.1  m)  LOA), 
and  a  set-aside  of  9  to  15  percent  of  the 
offshore  quota  for  catcher  vessels 
delivering  to  catcher  processors. 

Alternative  4:  "Harvester's  Choice" 
for  small  catcher  vessels.  This 
alternative  establishes  a  stand  alone  or 
separate  allocation  for  small  catcher 
vessels  (defined  as  catcher  vessels  less 
than  125  ft  (38.1  m)  LOA).  This 
allocation  is  equal  to  40  to  60  percent 
of  the  inshore  quota,  plus  9  to  15 
percent  of  the  offshore  quota,  plus  100 
pwrcent  of  the  "true"  mothership  quota, 
depending  on  the  sector  allocations 
establishMl  under  Alternative  3.  Small 
catcher  vessels  are  free  to  deliver  their 
allocation  to  any  processing  sector  and 
the  processing  sectors  compete  among 
themselves  for  the  opportimity  to 
process  pollock  harvested  by  small 
catcher  vessels. 

Alternative  5;  "Harvester's  Choice" 
for  catcher  vessels  155  ft  (47.2  mJLOA 
and  shorter.  This  alternative  is  the  same 
as  Alternative  4  except  that  the  catcher 
vessel  allocation  is  available  to  all 
catcher  vessels  155  ft  (47.2  m)  LOA  and 
shorter. 

Also  included  as  options  under 
Alternative  2  through  5  were  four  CVOA 
suboptions:  (1)  Retain  the  CVOA  as 
currently  defined,  (2)  prohibit  catcher 
processors  from  operating  inside  the 
CVOA  during  both  pollock  seasons,  (3) 
prohibit  motherships  from  operating 
inside  the  CVOA  during  either  pollock 
A  season  or  pollock  B  season  but  not 
both,  and  (4)  repeal  the  CVOA. 

Finally,  the  Osuncil  considered  two 
expiration  date  options  for  Alternatives 
3  through  5:  (1)  The  selected 
altemative(s)  do  not  expire,  but  serve  as 
interim  measiues  until  the  Coundl's 
comprehensive  rationalization  plan  has 
been  completed,  and  (2)  the  selected 
altemative(s)  remain  in  effect  for  a  3- 
year  period. 

Ow'"^'!  Adoption  of  BSAI  Amendment 
51 

At  its  June  1998  meeting,  after 
examination  of  the  EA/RIR/IRFA. 
consideration  of  the  recommendations 
of  its  Advisory  Panel  (AP)  and  Scientific 
and  Statistical  Committee  (SSC),  and 
after  extensive  public  testimony  and 
deliberation,  the  Council  voted  7-4  to 
adopt  Amendment  51  to  the  BSAI  with 
the  following  changes  from  the 
allocation  s(±eme  established  under 
Amendment  38:  (1)  Shift  four  percent  of 
the  BSAI  pollock  TAG,  after  subtraction 
of  reserves,  would  be  shifted  to  the 
inshore  component  resulting  in  a  39/61 
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inshore/o%hore  allocation  split;  (2)  set 
aside  a  portion  of  the  inshore 
component  Bering  Sea  B  season 
allocation,  equal  to  2.5  percent  of  the 
BSAI  pollock  TAC  after  subtraction  of 
reserves,  for  small  catcher  vessels,  and 
to  become  available  on  or  about  August 
25  of  each  year;  and  (3)  prohibit  catcher 
vessels  delivering  to  the  offshore 
component  from  fishing  inside  the 
CVOA  during  the  B  season  from 
September  1  until  the  inshore 
component  B  season  allocation  is  closed 
to  directed  fishing.  Amendment  51 
would  remain  in  efiiect  for  the  years 
1999  throufih  2001. 

BSAI  pollock  allocation.  Under  BSAI 
Amendment  51 .  the  BSAI  pollock  TAC, 
after  subtraction  of  reserves,  would  be 
allocated  61  percent  to  vessels  catching 
pollock  for  processing  by  the  ofiishore 
component  and  39  percent  to  vessels 
catching  pollock  for  processing  by  the 
inshore  component.  In  developing  this 
preferred  alternative,  much  of  the 
Council  discussion  focused  on  a  last 
minute  proposal  by  m8)or  inshore  and 
oCEthore  industry  representatives  that 
would  have  establisned  a  3-way 
allocation  split:  40  percent  inshore,  50.5 
percent  offshore,  and  9.5  percent  to 
"true"  motherships.  A  separate  category 
for  "true"  motherships  would  have 
enabled  the  remaining  factory  trawlers 
in  the  ofihhore  sector  to  establish  a 
harvesters  cooperative  similar  to  the 
cooperative  operating  in  the  hake 
fishery  off  the  Pacific  coast.  However. 
several  Council  members  expressed 
unease  with  the  cooperative  idea  and 
uncertainty  about  tin  potential  spillover 
effects  into  other  fisheries.  As  a  result, 
the  CoTuicil  rejected  the  industry 
agreement  and  chose  to  maintain  a  2- 
way  allocation  split. 

In  rejecting  the  industry's  3-way  split 
proposal,  the  Council  noted  that  the 
industry  proposal  came  very  late  in  the 
process  and  that  many  affected  members 
of  the  public  did  not  have  adequate  time 
to  analyze  and  comment  on  it.  While  the 
statutory  moratorium  on  the 
development  of  new  individual  fishing 

auota  (IFQ)  programs  does  not  prohibit 
le  Council  from  adopting  a  3-way 
allocation  split,  some  Council  members 
expressed  concern  that  adopting  a  3- 
way  allocation  split  for  the  explicit 
purpose  of  facilitating  a  harvesters 
cooperative  could  be  seen  as  violating 
the  intent  of  the  Congressional 
moratorium  on  IFQ  programs. 

In  adopting  its  preferred  allocation 
alternative  for  BSAI  Amendment  51,  the 
Council  indicated  that  a  shift  of  pollock 
TAC  to  the  inshore  component  was 
warranted  for  several  reasons.  First,  the 
Council  noted  that  the  analysis  prepared 
for  Amendments  38/40  concluded  that 


the  expected  net  losses  to  the  Nation's 
economy  were  probably  overstated  in 
the  cost/benefit  analysis  prepared  for 
Amendments  18/23.  A  majority  of  the 
Council  believed  that  the  rationale  for 
partially  disapproving  the  original 
Amendment  18  in  1991  no  longer  was 
valid  and  that  the  allocation  proposed 
under  Amendment  51  was  closer  to  the 
Council's  original  intent  under 
Amendment  18.  Second,  the  Council 
noted  that  the  EA/RIR/IRFA  prepared 
for  Amendments  51/51  concludes  that 
the  inshore  sector  realizes  greater  gross 
revenues  per  metric  ton  of  pollock  than 
the  ofEshore  sector  due  to  the  higher 
recovery  rates  achieved  by  the  inshore 
sector.  The  analysis  generates  gross 
revenue  estimates  for  the  various 
processing  components  using  1996  data 
and  concludes  that  4  percent  of  the 
BSAI  pollock  TAC  (the  amount  shifted 
under  Amendment  51)  would  generate 
the  following  gross  revenues  if 
processed  by  each  of  the  following 
industry  components,  respectively: 
Inshore  component  $24.1  million; 
mothership  component.  $21.4  million; 
ofbhore  component  $21.7  million. 
Third,  the  Council  noted  that  coastal 
communities  in  Alaska  where  onshore 
processors  are  located  are 
disproportionately  dependent  on 
pollock  processing  compared  to  the 
conununitie»in  which  offshore 
processors  are  based. 

Small  catchmr  vessel  set-aside.  Over 
the  course  of  developing  Amendments 
51/51  the  Council  received  substantial 
testimony  from  owners  and  operators  of 
smaller  catcher  boats  who  indicated 
that,  under  thecurrent  BSAI  inshore/ 
offshcMw  regime,  their  share  of  the  catch 
was  eroding  constantly.  The  industry 
sector  profiles  prepared  as  part  of  the 
EA/RIR/IRFA  also  confirmed  that  the 
share  of  the  BSAI  pollock  harvest  taken 
by  catcher  vessels  imder  125  ft  (38.1  m) 
LOA  has  eroded  since  1991.  The 
percentage  of  total  catcher  vessel 
pollock  harvest  taken  by  catcher  vessels 
under  125  ft  (38.1  m)  LOA  declined 
from  65  percent  in  1991  to  42  percent 
in  1996  despite  the  fact  that  the  number 
of  catcher  vessels  under  125  ft  (38.1  m) 
LOA  increased  from  71  to  89  during  the 
same  time  period.  Recognizing  this 
trend,  and  the  fact  that  many  of  these 
small  catcher  vessels  are  considered 
"small  entities"  imder  the  Regulatory 
Flexibility  Act  (RFA).  the  Council 
examined  a  range  of  options  to  preserve 
the  pollock  harvest  share  of  smaller 
catcher  vessels  as  outlined  above. 

Most  of  the  alternatives  considered  by 
the  Council  included  TAC  set-asides  for 
small  catcher  vessels  that  would  be 
available  for  harvest  during  the  A  and 
B  pollock  seasons.  However.  NMFS 


informed  the  Council  that  the  agency's 
TAC  monitoring  system  would  be 
imable  to  monitor  TAC  set-asides  based 
on  vessel  size  without  major  changes  in 
recordkeeping  and  reporting 
requirements  that  could  not  be 
implemented  by  January  1999.  Based  on 
this  constraint,  and  on  the  advice  of  its 
Advisory  Panel,  the  Council  chose  to 
establish  a  small  catcher  vessel  set-aside 
that  would  be  available  prior  to  the 
pollock  B  season.  Because  only  small 
catcher  vessels  deUvering  to  inshore 
processors  would  be  allowed  to  fish 
during  this  period,  recordkeeping  and 
reporting  changes  would  not  oe  reqxiired 
to  monitor  the  set-aside. 

Based  on  this  information,  the 
Council  voted  to  set  aside  a  portion  of 
the  inshore  component  Bering  Sea  B 
season  allocation  for  small  catcher 
vessels  (defined  as  catcher  vessels  under 
125  ft  (38.1  m)  LOA).  The  amount  of 
this  set-aside  would  be  equal  to  2.5 
percent  of  the  BSAI  pollock  TAC  after 
subtraction  reserves.  This  small  vessel 
set-aside  would  become  available  on  or 
about  August  25  of  each  year  with  the 
actual  opening  date  announced  by 
NMFS  in  the  Federal  Regialar  on  an 
annual  basis.  NMFS  woidd  base  the 
actual  start  date  for  the  set-aside  fishery 
on  the  amo\mt  of  the  set-aside,  the 
projected  harvest  rate,  and  the  number 
of  small  catcher  vessels  expected  to 
participate  so  that  overharvest  or 
undeibarvest  of  the  set-aside  is 
minimized. 

While  the  amount  of  the  set-aside 
would  be  equal  to  2.5  percent  of  the 
BSAI  TAC  after  subtraction  of  reserves, 
the  set-aside  would  be  available  in  the 
Bering  Sea  only,  and  would  be  taken  out 
of  the  inshore  component  B  season 
allocation.  The  effect  of  this  action 
would  be  to  allow  small  catcher  vessels 
to  begin  fishing  for  the  inshore 
component  B  season  allocation  on  or 
about  August  25,  effectively  giving  them 
a  6-day  "head  start"  over  catcher  vessels 
that  are  125  ft  (38.1  m)  LOA  or  longer. 
Any  underages  or  overages  of  the  set- 
aside  would  be  added  to  or  subtracted 
&t>m  the  amount  available  to  the  inshore 
component  Bering  Sea  B  season. 

Exclusion  of  offshore  catcher  vessels 
from  the  CVOA.  BSAI  Amendment  51, 
if  approved,  would  exclude  all  vessels 
eng^ed  in  directed  fishing  for  pollock 
for  processing  by  the  offshore 
component  from  fishing  inside  the 
CVOA  during  the  B  season  bom 
September  1  until  the  date  that  NMFS 
closes  the  inshore  component  B  season 
allocation  to  directed  fishing.  The 
Council,  in  adopting  this  change,  noted 
that  the  proportion  of  catch  taken  by 
mothership  operations  has  increased  at 
the  expense  of  catcher  processors  over 
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the  period  examined  by  the  EA/RIR/ 
IRFA  (1991  through  1996).  Under 
current  regulations,  catcher  vessels  that 
deliver  pollock  to  either  the  inshore  or 
offshore  component  for  processing  may 
operate  within  the  CVOA.  Additionally, 
vessels  in  the  offshore  component  that 
do  not  catch  groundfish  but  do  process 
pollock,  such  as  motherships,  may 
operate  within  the  CVOA.  Although 
these  regulations  permit  a  catcher 
processor  to  operate  as  a  mothership 
within  the  CVOA,  catcher  processors 
typically  catch  pollock  in  a  directed 
fishery  during  the  B  season  and  are 
therefore  excluded  from  the  CVOA. 
Catcher  vessels  that  deliver  their  catch 
to  offshore  catcher  processors  must 
operate  within  relatively  close 
proximity  to  their  processor  because 
codends,  once  retrieved,  cannot  be 
towed  for  significant  distances  without 
damaging  the  pollock.  On  the  other 
hand,  motherships  can  operate  where 
their  offshore  catcher  vessels  are  fishing, 
either  inside  or  outside  the  CVOA.  As 
a  result  of  the  current  regulations, 
mothership  operations  may  have  a 
competitive  advantage  over  catcher 
processore  because  they  have  the 
opportunity  to  operate  inside  the  CVOA 
during  the  B  season  where  pollock  may 
be  more  abundant.  By  excluding  all 
catcher  vessels  that  harvest  pollock  for 
processing  by  the  offshore  component  in 
the  CVOA  during  the  B  season,  the 
Council  sought  to  establish  a  more  level 
playing  field  between  the  two  elements 
of  the  offshore  component — catcher 
processore  and  motherships. 

Council  Adoption  of  GOA  Amendment 
91 

After  receiving  the  reconunendations 
of  the  AP,  SSC  and  public  testimony, 
the  Council  voted  unanimously  to 
extend  the  provisions  of  GOA 
Amendment  40  without  change  for  an 
additional  3  years.  GOA  Amendment 
51.  if  approved,  would  allocate  100 
percent  of  the  GOA  pollock  TAC  and  90 
percent  of  the  GOA  Pacific  cod  TAC  to 
vessels  catching  pollock  and  Pacific  cod 
for  processing  by  the  inshore 
component.  Ten  percent  of  the  GOA 
Pacific  cod  TAC  would  be  allocated  to 


vessels  catching  Pacific  cod  for 
processing  by  the  offshore  component. 
The  Council  beUeved  that  an  extension 
of  the  existing  allocation  percentages 
would  maintain  stability  in  the  GOA 
pollock  and  Pacific  cod  fisheries  and 
would  prevent  a  reoccurrence  of  the 
preemption  by  large  factory  trawlers 
that  led  to  the  original  inshore/offshore 
amendments. 

Technical  Changes  That  WUl  Be  Made 
by  This  Proposed  Rule 

In  addition  to  the  basic  regulatory 
provisions  contained  in  Amendments 
51/51,  this  proposed  rule  would  make 
two  technical  changes  to  the  existing 
regulatory  definitions  of  the  inshore  and 
o&hore  components.  First,  definitions 
of  the  inshore  and  o^hore  components 
at  50  CFR  679.2  would  be  revised  to 
indicate  that  all  groundfish  processors 
operating  in  the  BSAI  or  GOA  must  be 
identified  as  belonging  to  either  the 
inshore  or  offshore  component 
regardless  of  whether  they  process 
pollock  harvested  in  a  directed  fishery 
for  pollock  in  the  BSAI  or  GOA,  or 
Pacific  cod  harvested  in  a  directed 
fishery  for  Pacific  cod  in  the  GOA.  This 
change  appears  to  be  necessary  because 
NMFS  must  assign  all  catch  of  pollock 
in  the  BSAI  and  GOA  and  all  catch  of 
Pacific  cod  in  the  GOA  to  either  the 
inshore  or  ofkhore  components  when 
the  catch  of  those  species  is  taken  in  a 
directed  fishery  for  pollock  or  Pacific 
cod,  and  when  it  is  taken  as  incidental 
catcii  in  fisheries  directed  at  other 
species.  Second,  the  inshore  component 
definition  would  be  revised  to  eliminate 
obsolete  language  defining  how  NMFS 
determines  a  sii^e  geographic  locaticHi 
for  inshore  floating  processore.  This 
language  no  longer  is  necessary  because 
NMFS  now  requires  that  processors 
identify  themselves  as  inshore  or 
offshore  when  applying  for  Federal 
groundfish  permits. 

Classification 

At  this  time,  NMFS  has  not 
determined  that  Amendments  51/51  are 
consistent  with  the  national  standards, 
other  provisions  of  the  Magnuson- 
Stevens  Act,  and  other  applicable  laws. 


NMFS,  in  making  that  determination, 
will  take  into  account  the  data,  views, 
and  comments  received  during  the 
comment  period. 

An  RIR  was  prepared  for  this  action 
that  describes  the  management 
l>ackground,  the  purpose  and  need  for 
action,  the  management  action 
alternatives,  and  the  economic  and 
social  impacts  of  the  alternatives.  For 
BSAI  Amendment  51.  the  RIR  evaluated 
a  range  of  alternatives  from  a  return  to 
pre-1992  "open  access"  management, 
through  retention  of  the  current 
allocation  scheme,  to  a  series  of 
incremental  reallocations  of  TAC  among 
the  several  BSAI  industry  components. 
For  GOA  Amendment  51 ,  the  RIR 
evaluated  two  alternatives,  a  return  to 
pre-1992  "open  access"  management, 
and  retention  of  the  current  allocation 
scheme. 

The  Council  prepared  an  IRFA  as  part 
of  the  RIR  that  addresses  the  economic 
impacts  of  the  preferred  alternative  on 
small  entities.  The  IRFA  concludes  that 
BSAI  Amendment  51  would  have  a 
significant  economic  impact  on  a 
substantial  niunber  of  small  entities  in 
the  BSAI,  but  GOA  Amendment  51 
would  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  in  the  GOA.  A  copy  of  the  IRFA 
is  available  from  the  Council  (See 
ADDRESSES). 

The  IRFA  determines  that  the  only 
small  businesses  that  participate 
directly  in  the  BSAI  pollock  fishwy  are 
independent  catcher  vessels.  All  other 
business  entities  that  participate 
directly  in  the  BSAI  pollock  fishery 
(catcher  processore.  motherships, 
shoreside  processors,  and  processor- 
affiliated  catcher  vessels)  are  considered 
large  entities  tmder  the  RFA. 
Independent  catcher  vessels  participate 
in  both  sectore  of  the  BSAI  pollock 
fishery.  Of  the  49  independent  catcher 
vessels  estimated  to  l>e  small  entities,  45 
are  under  125  ft  (38.1  m)  LOA  and  4  are 
125  ft  (38.1  m)  LOA  or  larger.  The 
estimated  numbere  of  catcher  vessels 
that  participated  in  the  1996  BSAI 
pollock  fishery  by  sector,  vessel  size, 
and  small  or  large  entity  status  are 
displayed  in  the  following  table: 


Catcher  vessel  size  and  sector 

SneM  entifes 

Lvge  entities 

<125' 

i125' 

<125' 

i^2S^ 

__^_ 

36. 

9 

1 
45 

2 
2 
0 

4 

17 
16 
12 
45 

15 

Offshore  sector  .... 

. 

0 
9 

▼  nlwl ................ 

Total ~ 

24 

58002  Fatbral  Ragtolir/VoL  63,  No.  209  /  Thursday,  October  29.  199e/Propoaed  Rules 


If  implonented,  BSAI  Amendment  51 
presents  thiee  types  of  impacts  aa. 
independflot  catcher  vessels..  Pint,  the 
allocation  shift  itself  would  impact 
catcher  vessels  participating  in  both 
sectors.  Second,  the  small  vessel  TAC 
set-aside  would  have  impacts  on  catcher 
vessels  of  all  sizes.  Finally,  the 
exclusion  of  ofbhore  catcher  vessels 
from  the  CVOA  would  impact  catcher 
vessels  delivering  to  the  omhore  sector. 
Each  of  these  impacts  is  siunmarized 
below. 

Impacts  of  the  Allocation  Shift  on 
Season  Lengths.  Quantitative 
predictions  about  the  impacts  of  the 
Council's  prefened  alternative  on  net 
revenues  of  catcher  vessels  sre 
impossible  because  information  on  gross 
and  net  revenues  for  individual  catcher 
vessels  is  not  available.  However,  using 
data  from  1997,  the  most  recent  full  year 
for  which  data  are  available,  it  is 
possible  to  estimate  how  BSAI  pollock 
fishing  season  lengths  would  have  been 
affected  under  the  Council's  preferred 
alternative  if  it  had  been  in  enect  in 
1997. 

If  BSAI  Amendment  51  had  been  in 
place  during  1997,  inshore  catcher 
vessels  equal  to  or  longer  than  125  ft 
(38.1  m)  would  have  gained  an 
additional  3  fishing  days  during  the  A 
season  Oanuary  20  to  April  1)  and 
would  have  lost  one  fishing  day  during 
the  B  season  for  a  net  gain  of  2  fishing 
days.  Two  small  entities  fall  into  this 
category.  O&hore  catcher  vessels  over 
125  ft  (38.1  m)  LOA  would  have  lost  2 
fishing  days  during  the  A  season 
(January  25  to  April  1)  sod  2  fishing 
days  during  the  B  season  for  a  net  loss 
of  4  fishing  days  or  7.1  percent  of  their 
total  fishing  days  compared  to  the  ectual 
1997  fishery.  Two  small  entities  tall  into 
this  category.  The  value  of  a  fishing  day 
during  ths  A  season  may  be  marginally 
greater  than  the  value  of  a  fishing  day 
during  the  B  season  because  the 
catdiability  of  pollock  in  the  BSAI  is 
generally  greater  during  the  A  season, 
and  OKMt  prooesson  give  fiahennen  a 
monetary  bonus  based  on  proceeds  from 
the  roe  seeson. 

As  noted  above.  45  of  the  49  catcher 
vesael  small  entities  that  participated  in 
the  BSAI  pollock  flaheiy  in  1996  are 
under  125  ft  (38.1  m).  If  BSAI 
Amendment  51  had  bean  in  place 
during  1997,  inshore  catcher  vessels 
undar  125  ft  (38.1  m)  LQA  would  have 
gained  an  m^iatir^^^]  3  fishing  days 
duilnf  the  A  season,  would  have  lost  1 
fishing  day  during  the  B  sea  sod  and 
wouldhave  gained  6  flddng  days 
during  the  small  catcher  vssssl  sst-eside 
hshery  far  a  net  gain  of  8  fishing  days. 
Tbirty-ftve  small  entitiee  fall  into  this 
category  and  one  small  entity  deUvers  to 


both  sectors.  All  of  these  small  entities 
will  benefit  from  thejCouncil's  prefatrad 
alternative.  Offahore  catcher  boats  under 
125  ft  (38.1  m)  LQA  wouldhave  lost  2 
fishing  days  during  both  the  A  season 
and  B  seeson.  and  would  have  gained 
appraodmatety  5  fishing  days  during  the 
smiall  catcher  vessel  set-aside  fishery, 
assuming  they  were  able  to  secure 
inshore  markets,  for  a  net  gain  of  1 
fishing  day.  Nine  small  entities  fall  into 
this  category.  Because  offshore  catcher 
vessels  would  be  excluded  from  the 
CVOA  diuing  the  B  seeson.  these 
catcher  vessels  would  lose  at  leest  one 
fishing  day  while  they  transit  to  waters 
outside  the  CVOA  prior  to  the  start  of 
the  B  seeson  and.  therefore,  would  be 
unable  to  take  advantage  of  the  entire  6- 
day  set-aside  fishery. 

Estimating  the  effects  of  the  small 
catcher  vessel  set-aside.  A  set-aside 
fishery  for  small  catcher  vessels  has 
never  been  conducted  in  the  BSAI  or 
GOA  groundfish  fisheries. 
Consequently,  it  is  difficult  to  project 
the  costs  and  benefits  of  such  a  fishery 
on  small  entities.  Anecdotal  information 
from  inshore  processors  indicates  that 
all  of  the  inshore  processors  in  the  BSAI 
intend  to  participate  in  this  fishery  and 
that  they  intend  to  operate  their  plants 
St  full  capacity.  This  suggests  that  the  25 
ofEriiore  catcher  vessels  imder  125  ft 
(38.1  m)  (9  of  which  are  small  entities) 
may  be  able  to  secure  inshore  markets 
for  this  6-day  fishery.  However,  offshore 
catcher  vessels  may  not  be  able  to 
participate  in  the  entire  set-aside  fishery 
if  they  intend  to  be  in  position  to  begin 
fishing  for  their  ofbhore  prooesson 
outside  the  CVOA  begiiming  September 
1 .  Inshore  prooesson  also  have  stated 
that  they  may  use  large  cetcher  vessels 
as  tenden  to  fairy  pollock  frmn  the 
fishing  grounds  to  the  plants.  The  use  of 
tenden  would  enable  small  catcher 
vessels  to  fish  non-stop  during  the 
opening,  although  they  would  likely 
receive  a  lowrer  price  for  fish  tranafismd 
to  large  catdier  vessels  at  see  than  for 
fish  delivered  to  a  plant.  At  preeent. 
projecting  the  net  revenues  to  the  small 
catcher  vessel  fleet  as  a  resuh  of  this  set- 
aside  is  impossible  because  the  prices 
that  inshore  processon  are  willing  to 
pay  far  theee  fish  are  unkno%vn.  Inshore 
nroceascus  may  have  Uttle  incentive  to 
beigain  wiA  smaM  catcher  vssesls 
heoiuse  any  unharvasted  quota  tram 
this  fldisry  would  become  immediately 
available  to  all  inshore  catcher  vesseb 
on  September  1.  Because  inshore 
proceesore  own  (or  have  Wniw^^i 
affiliations  witii)  most  of  the  large 
inshore  catcher  vessels,  inshore 
proceaaots  may  benefit  financially  if  the 
set-aside  is  undar-harvasted. 


Impacts  ftom  excluding  offshore 
oatebervessele  from  the  CVOA-  Under 
BSAI  AmendmaniSl.  catcher  vessels 
that  deliver  to  the  offihore  component 
would  be  prohiUted  from  fidiing  inside 
the  CVOA  during  B  seeson,  from 
S^rtember  1  until  the  date  that  NMFS 
doMs  the  inshore  component  B  season 
allocation  to  directed  fishing.  Excluding 
offshore  catcher  vessels  from  the  CVOA 
would  impact  catcher  vessels  delivering 
to  mothnships  more  than  catcher 
vesseb  deUvering  to  factory  tnwlere. 
Codends.  once  retrieved,  cannot  be 
towred  for  significant  distances  widiout 
damaging  the  pollock,  which  means  that 
offshore  catdier  vessels  must  operate 
within  relatively  close  proximity  to 
their  processor.  For  this  reason,  a 
catcher  vessel  delivering  to  s  factory 
trawler  that  is  fishing  outadde  the  CVOA 
must  also  fish  outside  the  CVOA  unless 
both  vessels  are  fishing  very  dose  to  the 
boundary  of  the  CVOA.  Cunently, 
catcher  vessels  deUvering  to 
mctherships  do  not  face  this  restriction 
because  motherships  are  allowed  to 
operate  within  the  CVOA,  and  the 
mothership  fleet  has  a  history  of 
operating  within  the  CVOA  during  the 
B  seeson.  During  public  testimony, 
representatives  for  mothership 
operations  expressed  concerns  shout 
vessel  safaty  if  they  are  required  to  fish 
outside  the  CVOA  during  the  B  season. 
The  extent  to  which  these  concerns  are 
justified  is  difficuh  to  evaluate.  The  US 
Coast  Guard  indicated  that  no  statistics 
exist  to  suggest  that  fishing  outside  the 
CVOA  is  more  dangerous  than  fishing 
inside  the  CVOA.  However,  exduding 
oChhore  catcher  vessels  from  the  CVOA 
would  ft»oe  these  vessels  to  operate 
further  ofbhore  during  the  B  seeson, 
which  may  have  some  unquantifiahle 
impect  on  vessel  safaty.  It  could  also 
impose  additional  costs  on  these  vesseb 
to  the  extent  that  they  are  famed  to 
transit  farther  from  port  to  begin  fishing. 

Effects  of  GOA  Amendment  51  on 
small  entities.  The  IRFA  condudes  that 
GQA  Amendment  51  would  affect  the 
entire  GOA  commercial  fbhing  fleet.  In 
1996.  the  most  recent  year  far  y/thidi 
vessel  partidpaticm  infarmation  u 
availabb,  1,508  vesseb  pertidpeted  in 
the  groundfish  fisheries  of  the  GOA; 
1.254  longline  vesseb.  148  pot  vessels, 
and  202  trawl  vesaeb.  Moat  of  theae 
vesseb  are  considered  small  entities 
under  the  RFA.  The  commercial  pollock 
catch  in  the  GQA  totaled  51,000  mt  in 
1996  with  an  exvessel  value  of  $10.3 
million.  The  Pacific  cod  caUh  in  ttie 
GOA  totaled  68.000  mt  in  1996  with  an 
miiusaal  value  ofSlS.a  miUian.  Meet  of 
the  busineaaaa  involved  in  the  simport 
service  industry  far  the  groundfish 
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fisheries  of  the  GOA  (e.g.,  equipment, 
supplies,  fiiel,  groceries,  entertainment, 
transportation)  are  also  considered  to  be 
small  entities. 

GOA  Amendment  51,  which  would 
allocate  100  percent  of  the  pollock  TAC 
and  90  percent  of  the  Fadfic  cod  TAC 
to  the  vessels  fishing  for  processing  by 
the  inshore  component,  would 
positively  impact  nearly  all  small 
entities  partidpating  in  the  pollock  and 
Pacific  rod  fisheries  of  the  GOA  because 
--nearly  all  of  these  small  entities  are  part 
of  the  inshore  component.  Ilie  absence 
of  Amendment  51  would  open  up  the 
GQA  pollock  and  Padfic  cod  fisheries  to 
exploitation  by  large  catcher  processon, 
which  are  not  small  entities,  and  the 
current  small  entity  paitidpants  in  the 
GOA  pollock  and  Pacific  cod  fisheries 
would  be  largely  displaced  as  a  result. 

This  proposed  rule  has  been 
determined  to  be  not  significant  for  the 
piuposes  of  E.O.  12866. 

The  Coundl  prepared  an 
environmental  assessment  (EA)  for  these 
FMP  amendments  that  discusses  the 
impact  on  the  environment  as  a  result 
of  this  rule.  The  fisheries  for  pollock 
and  Padfic  cod  and  the  affected  human 
environment  are  described  in  the  FMPs, 
the  environmental  impact  ststement 
prepared  for  Amendments  18/23,  the  EA 
prepared  for  Amendments  38/40,  and  in 
the  EA  prepued  for  this  action.  A  copy 
of  the  EA  is  available  from  the  Coundl 
(see  AOORESSCS). 

A  formal  section  7  consultation  under 
the  Endangered  Spedes  Act  was 
initiated  for  Amendments  51/51.  A 
biological  opinion  is  under  preparation 
that  will  determine  whether  the  fishing 
activities  conducted  under 
Amendments  51/51  and  its 
implementing  regubtions  are  likely  to 
jeopardize  the  continued  existence  of 
any  endangered  or  threatened  spedes 
under  the  jurisdiction  of  NMFS  or  result 
in  the  destruction  or  adverse 
modification  of  critical  habitat. 

List  of  Sul^ects  in  50  CFR  Part  679 

Alaska,  Fisheries,  Recordkeeping  and 
reporting  requirements. 

Dated:  October  23, 1998. 

Gary  C  Matlock. 

Director,  Office  of  Sustainable  Fisheries. 
National  Marine  Fisheries  Service. 

For  the  reasons  set  out  in  the 
preamble,  50  CFR  part  679  is  proposed 
to  be  amended  as  follows: 


PART  e7»-nSHEmES  OF  THE 

EXCLUSIVE  EOONOMC  ZONE  OFF 

ALASKA 

1.  The  authority  dtation  for  50  CFR 
part  679  continues  to  read  as  follows: 


Aidiiartty:  16  U.S.C  773  et  teq..  1801  et 
seq.,  and  3631  et  seq. 

2.  In  §  679.2,  the  definitions  of 
"inshore  component"  and  "offshore 
component"  are  revised  to  read  as 
follows: 

1679.2    DeflnWona. 

•  •        *        •        • 

Inshore  component  (applicable 
through  December  31,  2001)  means  the 
following  three  categories  of  the  U.S. 
groundfish  fishery  that  process 
groundfish  harvested  in  the  GOA  or 
BSAI: 

(1)  Shoreside  processing  operations. 

(2)  Vesseb  less  than  125  ft  (38.1  m) 
LOA,  that  process  no  more  than  126  mt 
per  week  in  roimd-weight  equivalents  of 
an  aggregate  amount  of  pollock  and 
Padfic  cod. 

(3)  Vesseb  that  process  pollock  or 
Padfic  cod  harvested  in  a  directed 
fishery  for  those  spedes  at  a  singb 
geographic  location  in  Alaska  State 
waten  during  a  fishing  jrear. 

Offshore  component  (appUcable 
through  December  31,  2001)  means  all 
vesseb  not  induded  in  the  definition  of 
"inshcHe  component"  that  process 
groundfish  harvested  in  the  BSAI  or 
GOA. 

•  •        •        •        • 

3.  In  S  679.7,  paragraph  (a)(7)  heading 
is  revised  to  read  as  follows: 

1679.7    ProMbNtona. 

•  •        •        •        • 

(.)•*• 

(7)  Inshore/offshore  (AppUcable 
through  December  31,  2001).*  '  * 

4.  In  §  679.20,  the  applicable  dates  in 
the  headings  of  paragraphs  (a)(6), 
(b)(l)(iv),  (b){2)(i),  (b)(2)(ii).  and  (cM4) 
are  revised  to  read:  "AppUcable  through 
December  31. 2001.";  paragraph  (aX6Xi) 
u  revised;  and  paragraph  (a)(6)(vi)  b 
added  to  read  as  foUows: 

f67»J0   Qeneral  ImNaltona. 

(a)*  •  ' 

(6)*  •  • 

(i)  BSAI  pollock.  The  apportionment 
of  pollodiL  in  each  BSAI  subarea  or 
district  and  season  wiU  be  allocated  39 
percent  to  vesseb  catching  poUock  for 
processing  by  the  inshore  component 
and  61  percent  to  vesseb  catching 
poUock  for  processing  by  the  offd^ore 
component 

(vi)  Bering  Sea  subarea  ptdlock  set- 
aside  finery  for  catcher  vessels  less 
than  125  ft  (38.1  mjLOA— (A) 
Calculation  <^  amount.  An  amount 


equal  to  2.5  percent  of  the  BSAI  pollock 
TAC  after  subtraction  of  reserves,  «dll 
be  set  aside  bom  the  inshore  component 
B  season  allowance.  This  set-aside  wiU 
become  avaibble  to  catcher  vesseb  less 
than  125  ft  (38.1  m)  LOA  catching 
pollock  for  processing  by  the  inshore 
component  on  or  about  August  25  of 
eadi  year  as  set  out  at 
§679.23(e)(2)(ii)(E). 

(B)  Underages  and  overages.  Any 
harvest  underage  or  overage  of  the  smaU 
vessel  set-aside  established  imder 
paragraph  (a)(6)(vi)(A)  wall  be  added  to 
or  subtracted  from  inshcne  comp<Hient  B 
season  aUowance. 
•        •        *        •        • 

5.  In  §679.22.  paragraph  (a)(5)  b 
revised  to  reed  as  followrs: 


1679.22 

(a)  *  •  • 

(5)  Catcher  Vessel  Operational  Area 
(CVOA)  (appUcdble  throu^  December 
31.  2001).  The  CVOA  b  defined  as  the 
area  of  die  BSAI  esst  of  16r  30'  W. 
IcMig..  west  of  163*  W.  long.,  and  south 
of  56*  N.  let  (see  Figure  2  of  thb  pert). 

(i)  Effective  time  period.  The  CVOA  b 
estabUshed  annuaUy  during  the  B 
season,  defined  at  §  679.23(e)(2Mi)(B). 
from  September  1  until  the  date  that 
NMFS  doses  the  inshore  compcment  B 
season  allocation  to  directed  fishing. 

(ii)  Ofbhore  component  restrictions. 
Vesseb  in  the  ofbhore  component  or 
vesseb  catching  poUock  b»  processing 
by  the  offshore  component  are 
prohibited  from  conducting  directed 
fishing  for  poUock  in  the  CVOA  unless 
they  are  operating  under  a  COT 
approved  by  NMFS. 

(iii)  Fisheries  otha-  than  pollock. 
Vesseb  that  harvest  or  process 
groundfish  in  directed  fisheries  for 
spedes  other  than  poUock  may  operate 
within  the  CVOA  omsistent  with  the 
other  provisions  of  thb  part. 

6.  In  §  679.23.  paragraph  (eN2)  b 
revised  to  reed  as  foUows: 


1679.28 


(e)*  *  * 

(2)  Directed  fishing  for  pollock,  (i) 

Subject  to  other  provisions  of  thb  part, 
and  except  as  jwovided  in  paragraphs 
(eX2Xii)  through  (eX2Xiv)  of  dib 
section,  directed  fishing  for  poUock  b 
authorized  only  during  the  foUowing 
two  seasons: 

(A)  A  season.  From  0001  houn  A.Lt 
January  1  through  1200  houn  Ai.t 
April  15. 

(B)  B  season.  From  1200  houn  A.Lt 
September  1  through  1200  houn  A.Lt 
Novembar  1. 

(U)  Offishore  component  restrictions 
(apf^icabie  through  December  31, 
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component  at  by  vnmh  ilelivari^  l» 
the  ofEBhore  component  is  authorized 
from  1200  hours  A.l.t.  January  26 
thnnigh  1200  hours  A.Lt.  April  15. 
(B)  Offkhon  A  season  "fair  start" 
nauirunent  Directed  fishing  for 
pollock  by  the  oCEihore  component,  or 
by  vessels  catching  pollock  for 
prooessins  by  the  omhore  cranponent  is 
prohibited  through  1200  hours.  A.l.t.. 
February  5,  for  any  vessel  that  is  used 
to  fish  in  a  non-CDQ  fishery  for 
groundfish  in  the  BSAI  or  GOA.  or  for 


m  ,     

than  125  ft  (3B.1  mfUJA  ,_^ 
through  December  31, 3001).  __,__ 
other  provisions  of  this  part,  directed 
fishing  for  pollock  by  catcher  vessels 
less  than  125  ft  (38.1  m)  LOA  catching 
pollock  far  prooMsing  by  the  inshore 
ccunponent  will  be  authoiiaed  *»«g«'"«fng 
on  or  about  August  25  of  eech  year  by 
notificatioii  in  the  Federal  ■agjalai 
NMFS  will  base  the  opening  date  oo  the 
amount  of  the  set-aside,  the  projected 
harvest  rate,  and  the  number  of  veeseb 


hoan  A.LL,  Septam/bm  1  through  1200 
hours,  A.l.t,  September  8,  far  any  vessel 
that  is  used  to  fish  for  groundfish  with 
trawl  gear  in  a  non-CDQ  fishery  in  the 
BSAI  or  GOA  between  1200  hours  A.l.t, 
August  25,  and  1200  hours  A.l.t, 
Septeinbw  1. 

(PR  Doc  98-2S893  Pikd  10-28-96: 8:4S  am] 
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DEPARTMENT  OF  AGRICULTURE 

Commodity  Credit  Corporation 

Change  in  Procurement  Process  for 
Peanut  Butter 

AGENCY:  Commodity  Credit  Corporation. 

USDA. 

action:  Notice. 

SUMMARY:  The  Commodity  Credit 
Corporation  (CCC)  intends  to  purchase 
commercial  quality  peanut  butter  for 
use  in  its  domestic  feeding  programs. 
Beginning  November  16. 1998.  CCC  will 
no  longer  purchase  peanut  butter  using 
USDA  specifications.  CCC  will  develop 
a  qualified  products  Ust  using  samples 
received  from  contractors.  Bids  will 
only  be  accepted  from  contractors  listed 
on  the  qualified  products  list. 
EFFECTIVE  DATE:  November  16. 1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Timothy  Reaman,  Chief,  Miscellaneous 
Product  Branch.  Kansas  City 
Commodity  Office.  9200  Ward  Parkway. 
Kansas  City,  Missouri,  64114,  telephone 
(816)  823-2832.  fax  (816)  823-4195;  or 
Dean  Jensen,  Chief,  Contract 
Management  Branch.  1400 
Independence  Avenue.  SW,  STOP  0551. 
Washington,  DC  20250,  telephone  (202) 
720-2115.  fax  (202)  690-1809. 
SUPPLEMENTARY  INFORMATION:  On 
November  16.  1998.  CCC  will  begin 
purchasing  standard  retail  commercial 
quality  peanut  butter  with  a  history  of 
consumer  acceptance.  Labels  may  be 
commercial  brand  name  or  generic 
labels;  however,  labels  must  comply 
with  the  Nutrition  Labeling  and 
Education  Act  requirements.  Under  this 
process,  contractors  will  submit  a 
representative  sample  of  their  product, 
in  original  packaging,  to  an  independent 
third  party  laboratory  for  sensory  and 
quaUty  analysis.  Peanut  butter  which  is 
determined  to  be  equivalent  to  or 
exceeds  the  quality  which  would  be 
acceptable  in  the  trade  for  a  generic 
retail  store  brand,  will  be  placed  on  an 


qualified  products  list.  Bids  will  only  be 
accepted  from  this  list.  Any  style  of 
container  may  be  used  provided  the 
seller  complies  with  best  commercial 
practices  for  handling,  shipping,  and 
storage  of  the  containers.  Contractors 
must  submit  a  Certificate  of  Compliance 
(COC)  as  described  in  the  Federal 
Acquisition  Regulation  (FAR)  48  CFR 
part  46.315,  and  FAR  clause  52.246-15. 
for  each  lot  of  product  produced  imder 
contract.  Commercial  laboratories  may 
be  used  for  all  analysis  provided  they 
are  capable  of  performing  all  required 
tests,  and  use  methods  approved  by  the 
Association  of  Analytical  Chemists 
(AOAC),  and  the  American  Oil  Chemist 
Society  (AOCS). 

Suppliers  will  be  audited  under  the 
guidelines  of  the  Total  Quality  Systems 
Audit  Prc^ram  (TQSA).  TQSA  will 
serve  as  a  method  of  verification  that  a 
supplier  has  met  and  continues  to  meet 
contract  requirements  and  to  verify 
accuracy  of  the  coiitractor's  COC.  TQSA 
will  include  a  review  of  documentation 
and  records,  onsite  quality  system 
audits,  and  product  reviews  both  at  the 
point  of  production  and  at  destination. 

Failure  of  suppliers  to  deliver  a 
product  of  an  equivalent  quality  from 
that  which  was  evaluated  by  the  sensory 
panel  may  constitute  a  cause  for 
termination  for  default  or  provide  cause 
for  suspension  or  debarment  from 
participation  in  Government 
prociuement  and  other  programs. 

Signed  at  Washington,  DC,  on  October  20. 
1998. 

Keith  Kelly. 

Executive  Vice  President.  Commodity  Credit 
Corporation. 
[FR  Doc.  98-28996  Filed  10-28-98;  8:45  am] 
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DEPARTMENT  OF  AGRICULTURE 

Food  and  Nutrition  Service 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request— 7  CFR  Part  235 
State  Administrathre  Expense  Fund 
Regulations 

AGENCY:  Food  and  Nutrition  Service. 

USDA. 

ACTION:  Notice. 

SUMMARY:  In  accordance  with  the 
Paperworin  Reduction  Act  of  1995,  this 
Notice  announces  the  Food  and 


Nutrition  Service's  (FNS)  intention  to 
request  Office  of  Management  and 
Budget  (OMB)  review  of  the  information 
collection  related  to  State  administrative 
expense  funds,  including  the 
adjtistments  to  be  made  as  a  result  of  the 
final  rule.  Food  Distribution  Program- 
Reduction  of  the  Paperwork  Burden. 
DATES:  To  be  assured  of  consideration, 
comments  must  be  received  by 
December  28, 1998. 
AODRESSES:  Send  comments  and 
requests  for  copies  of  this  information 
collection  to:  Mr.  Terry  Hallberg,  Chief, 
Program  Analysis  and  Monitoring 
Branch.  CSiild  Nutrition  Division,  Food 
and  Nutrition  Service.  U.S.  Department 
of  Agriculture.  3101  Park  Center  Drive. 
Room  1008.  Alexandria.  Virginia  22302. 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used;  (c) 
ways  to  enhance  the  quality,  utility  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond,  including 
through  the  use  of  appropriate 
automated,  electronic,  mechanical,  or 
other  technological  collection 
techniques  or  other  forms  of  information 
technology. 

All  responses  to  this  Notice  will  be 
summarized  and  included  in  the  request 
for  OMB  approval,  and  will  become  a 
matter  of  pubUc  record. 
FOR  FURTHER  INFORMATION  CONTACT: 
Terry  Hallberg  at  (703)  305-2590. 
SUPPLEMENTARY  INFORMATION: 

Title:  7  CFR  part  235,  SUte 
Administrative  Expense  Fimds 
Regulations. 

OMB  Number:  0584-0067. 

Expiration  Date:  September  30;  1998. 

Type  of  Request:  Reinstatement  with 
change  of  a  previously  approved 
collection  for  which  approval  has 
expired. 

Abstract:  Section  7  of  the  Child 
Nutrition  Act  of  1966  (Pub.  L.  89-642) 
42  U.S.C  1776,  authorizes  the 
Department  to  provide  Federal  funds  to 
State  agencies  (SAs)  for  administering 
the  Child  Nutrition  Programs.  7  CFR 
part  235,  State  Administrative  Expense 
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Funds  (SAE),  sets  forth  procedures  and 
recordkeeping  requirements  for  use  by 
SAs  in  reporting  and  maintaining 
records  of  their  needs  and  uses  of  SAE 
funds.  The  final  rule,  Food  Distribution 
Program-Reduction  of  the  Paperwork 
Burden  (62  FR  53727.  October  16. 1997), 
makes  agreements  between  the  U.S. 
Department  of  Agriculture  (Department) 
and  State  agencies  to  operate  food 
distribution  programs  ongoing,  instead 
of  annua],  with  amendments  to  be 
added  at  the  request  of  the  Department. 
The  agreement.  FCS-74.  Federal-State 
Agreement,  is  contained  in  the 
information  collections  for  part  235. 

Estimate  of  Burden:  The  reporting 
burden  for  this  collection  of  information 
is  estimated  at  6,950  burden  hours.  The 
recordkeeping  burden  is  estimated  at 
13,961  burden  hours,  which  is 
comprised  of  the  maintenance  of 
records  to  document  usage  of  SAE 
funds.  The  increase  in  reporting  burden 
hours  is  associated  with  an  increase  in 
the  number  of  State  agencies  from  84  to 
87.  The  substantial  decrease  in  the 
recordkeeping  burden  hours  is  due  to 
increased  automation  within  State 
agencies  and  alternate  State  agencies. 

Estimated  Number  of  Respondents:  87 
respondents. 

Average  Number  of  Responses  per 
Respondent:  213  responses. 

Estimated  Total  Annual  Burden  on 
Respondents:  20,912  burden  hours. 

Dated:  October  20, 1999. 
SaBual  rhamhors.  Jr., 

Acting  Administrator. 

(FR  Doc.  98-28985  Filed  10-28-98;  8:45  am) 
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DEPARTMENT  OF  AGRICULTURE 

ForMt8«rvic« 

El  Luky  Duk  Ptoc«r  Claim,  Suction 
Dredging;  N«z  P«rc«  National  Forast, 
Idaho  County.  ID 

AQENCV:  Forest  Service,  USDA. 
ACTION:  Notice;  intent  to  prepare 
environmental  impact  statement. 

SUMMARY:  The  Forest  Service  will 
prepare  an  environmental  impact 
statement  (EIS)  to  analyze  and  disclose 
the  environmental  effects  of  dredging  on 
the  El  Luky  Duk  placer  claim  on  the 
South  Fork  Clearwater  River.  The 
claimant  has  proposed  using  four 
different  dredges  (an  eight-inch,  a  six- 
inch,  a  five-inch,  and  a  three-inch),  one 
at  a  time,  to  remove  possible  gold 
deposits  from  the  gravel  and  at  bedrock 
in  the  South  Fork  Clearwater  River.  The 
proposal  is  to  operate  for  two  years 
between  the  first  of  July  to  the  first  week 


in  October.  The  El  Luky  Duk  placer 
claim  is  located  in  portions  of  Sections 
20,  21,  27  and  28,  T29N.  R7E.  BPM.  The 
suction  dredging  is  proposed  for  a  reach 
of  the  river  in  Section  27. 
DATES:  Written  comments  and 
suggestions  should  be  received  on  or 
before  November  30,  1998. 
AOORCSSES:  Send  written  comments  and 
suggestions  on  the  proposed  action  or 
requests  for  a  map  of  the  proposed 
action  or  to  be  placed  on  the  project 
mailing  list  to  Michael  R.  McGee,  Acting 
District  Ranger,  Red  River  Ranger 
District.  P.O.  Box  416,  Elk  Gty.  Idaho 
83525. 

FOR  FURTHER  INFORMATION  CONTACT: 
)o  Ellis.  District  Geologist,  Red  River 
Ranger  District,  P.O.  Box  416,  Elk  City, 
Idaho  83525,  phone  (208)  842-2245. 
SUPPLEMENTARY  INFORMATION:  The 
proposed  action  is  proposed  pursuant  to 
the  1872  Mining  Law,  the  Organic 
Administration  Act  of  1897  and  Forest 
Service  mining  regulations.  Title  36 
Code  of  Federal  Regulations  (CFR).  Part 
228,  Subpart  A.  The  United  States 
mining  laws  at  30  U.S.C.  21-54  confer 
a  statutory  right  to  enter  upon  the  public 
land  to  search  for  and  remove  certain 
minerals.  The  Forest  Service  has  the 
responsibility  to  make  sure  that  the 
activities  are  conducted  so  as  to 
minimize  adverse  environmental 
impacts  to  National  Forest  System 
lands,  36  CFR,  Part  228.  Subpart  A. 

The  pro{K>sal  involves  processing 
approximately  325  cubic  yards  of  river 
gravel  over  a  150  foot  section  of  the 
South  Fork  Clearwater  River.  A  cross 
section  approximately  eight  feet  wide 
and  six  feet  deep  would  be  processed. 
The  process  involves  utilizing  high 
pressure  water  pumps  driven  by 
gasoline-powered  motors  which  create 
suction  in  a  flexible  intake  pipe.  A 
mixture  of  streambed  sediment  and 
water  is  vacuumed  into  the  intake  pipe 
and  passed  over  a  sluice  box  mounted 
on  a  floating  barge.  Dense  particles 
(including  gold)  are  trapped  in  the 
sluice  box.  The  remainder  of  the 
entrained  material  is  discharged  into  the 
stream  as  tailings  or  spoils.  A  hole  is 
created  in  the  gravel  so  bedrock  is 
exposed.  Cracks  in  the  bedrock  are  then 
cleaned  with  the  suction.  Large  boulders 
or  rootwads  are  moved  by  cables 
attached  to  a  winch. 

The  Forest  Service  will  consider  a 
range  of  alternatives  to  the  proposed 
action.  One  of  these  will  be  the  "no 
action"  alternative,  in  which  the  Plan  of 
Operations  would  not  be  approved. 
Additional  alternatives  will  examine 
varying  intensity  and  duration  of  the 
proposed  activities,  including 
restrictions  on  the  size  of  equipment 


and  length  of  seasonal  operation,  as  well 
as  respond  to  the  issues  and  other 
resource  values. 

Public  participation  is  an  important 
part  of  the  profect,  commencing  with 
the  initial  scoping  process  (40  CFR 
1501.7).  which  starts  with  publication  of 
this  notice  and  continues  for  the  next  30 
days.  In  addition,  the  public  is 
encouraged  to  visit  with  Forest  Service 
officials  at  any  time  during  the  analysis 
and  prior  to  the  decision.  The  Forest 
Service  will  be  seeking  information, 
comments,  and  assistance  from  Federal, 
State,  and  local  agencies,  the  Nez  Perce 
Tribe,  and  other  individuals  or 
organizations  who  may  be  interested  in 
or  affected  by  the  proposed  action. 

Comments  bom  the  pubbc  and  other 
agencies  will  be  used  in  preparation  of 
the  draft  EIS.  The  scoping  process  will 
be  used  to: 

1.  Identify  potential  issues; 

2.  Identify  major  issues  to  be  analyzed 
in  depth; 

3.  Eliminate  minor  issues  or  those 
which  have  been  covered  by  a  relevant 
previous  environmental  analysis,  such 
as  the  Nez  Perce  National  Forest  Plan 
EIS: 

4.  Identify  alternatives  to  the 
proposed  action; 

5.  Identify  potential  environmental 
effects  of  the  proposed  action  and 
alternatives  (i.e.,  direct,  indirect,  and 
cumulative  effects). 

While  public  participation  in  this 
analysis  is  welcome  at  any  time, 
comments  received  within  30  days  of 
the  publication  of  this  notice  will  be 
especially  useful  in  the  preparation  of 
the  draft  EIS,  which  is  expected  to  be 
filed  with  the  Environmental  Protection 
Agency  and  available  for  public  review 
in  January  1999.  A  45-day  comment 
period  will  follow  publication  of  a 
Notice  of  Availability  of  the  draft  EIS  in 
the  Federal  Register.  The  comments 
received  will  be  analyzed  and 
considered  in  preparation  of  a  final  EIS, 
which  is  expected  to  be  filed  in  June    . 
1999.  A  Record  of  Decision  will  be 
issued  not  less  than  30  days  after 
publication  of  a  Notice  of  Availability  of 
the  final  EIS  in  the  Federal  Regialer. 

The  Forest  Service  believes  it  is 
important  at  this  early  stage  to  give 
reviewers  notice  of  several  court  rulings 
related  to  public  participation  in  the 
environmental  review  process.  First, 
reviewers  of  draft  EISs  must  structure 
their  participation  in  the  environmental 
review  of  the  proposal  in  such  a  way 
that  it  is  meaningful  and  alerts  an 
agency  to  the  reviewer's  position  and 
contentions.  Vermont  Yankee  Nuclear 
Power  Corp.  v.  NRDC,  435  U.S.C.  519, 
513.  (1978).  Also,  environmental  ~~ 

objections  that  could  be  raised  at  the 
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draft  EIS  stage  but  that  are  not  raised 
imtil  after  completion  of  the  final  EIS 
may  be  waived  or  dismissed  by  the 
courts.  City  of  Angoon  \.  Model,  803 
F.2d  1016. 1022  (9th  Or.  1986).  and 
Wisconsin  Heritages  Inc.  v.  Harris,  490 
F.  Supp.  1334. 1338  (E.D.  Wis..  1980): 
Because  of  these  court  rulings,  it  is  very 
important  that  those  interested  in  this 
proposed  action  participate  by  the  close 
of  the  45-day  comment  period  in  order 
that  substantive  comments  and 
objections  are  available  to  the  Forest 
Service  at  a  time  when  it  can 
meaningfully  consider  them  and 
respond  to  them  in  the  final  EIS.  To 
assist  the  Forest  Service  in  identifying 
and  considering  issues  and  concerns  on 


the  proposed  action,  comments  should 
be  as  specific  as  possible.  Reviewere 
may  wish  to  refer  to  the  Coimdl  on 
Environmental  Quality  Regulations  for 
implementing  to  procedural  provisions 
of  die  National  Environmental  PoUcy 
Act  at  40  CFR  1503.3  in  addressing 
these  points. 

Michael  R.  McGee  is  the  responsible 
official  for  this  environmental  impact 
statement. 

Dated:  October  20, 1998. 
Michael  R.  McG«e, 

Acting  District  Ranger,  Red  River  Ranger 
District,  Nez  Perce  National  Forest. 
(FR  Doc  98-29027  Filed  10-28-98;  8:45  am] 
HLUNO  CODE  3410-11-M 


DEPARTMENT  OF  AGRICULTURE 

Qrain  In  spec  Hon,  Psckers  Mid 
Stockywds  Admlnistrallon 

Deposdng  of  Stockyards 

Notice  is  herri>y  given  that  the 
livestock  markets  named  herein, 
originally  posted  on  the  dates  specified 
below  as  being  subject  to  the  Packers 
and  Stockyards  Act,  1921,  as  amended 
(7  U.S.C.  181  et  seq.),  no  longer  come 
within  the  definition  of  a  stockyard 
under  the  Act  and  are  therefore  no 
longer  subject  to  the  provisions  of  the 
Act 


AL-158 
IL-171  .. 
KY-126 
KY-129 
NC-160 


FaoMy  No.,  name,  and  location  o(  stockyard 


Rantxjme  Stockyard,  Ranbume,  Atabama  — 

Heart  of  linois  Arena.  Peoria,  tWnois 

Blue  Grass  Stockyards,  Inc.,  Lexington,  Kar*icky  .. 
Kentucky  Livestock  Exchange,  LouisvMe,  Kertucky 
Boone  Stockyard,  Inc.,  Boone,  North  Caroina 


Data  of  posting 


Fetinjary21.  1975. 
June  22. 1986. 
Febnjwy26. 1931. 
Homrtm  1, 1821 
August  22, 1996. 


This  notice  is  in  the  nature  of  a 
change  relieving  a  restriction  and,  thus, 
may  be  made  effective  in  less  than  30 
days  after  publication  in  the  Federal 
Register  without  prior  notice  or  other 
pubUc  procedure.  This  notice  is  given 
pursuant  to  section  302  of  the  Packers 
and  Stockyards  Act  (7  U.S.C.  202)  and 
is  effective  upon  publication  in  the 
Federal  Register. 


Done  at  Washington,  DC  this  21st  day  of 
October  1998. 

Dr.  Mkiiael  |.  Caughlin.  Jr., 
Director,  Ofpce  of  Policy  Litigation/Support. 
Packers  and  Stockyards  Pro-ams. 
(FR  Doc  98-28950  Filed  10-28-98;  8:45  am] 
aajjNQ  cooc  S4io-ei  p 


DEPARTMENT  OF  AGRICULTURE 

Grain  Inapaction,  Packara  and 
Stockyarda  Admlnlatration 

PoaUng  of  Stockyarda 

Pursuant  to  the  authority  provided 
under  section  302  of  the  Padcen  and 


Stockyards  Act  (7  U.S.C.  202).  it  Mras 
ascertained  that  the  livestock  mari^ets 
named  below  were  stockyards  as 
defined  by  section  302(a).  Notice  was  — 
given  to  the  stockyard  owners  and  to  the 
pubhc  as  required  by  section  302(b)  by 
posting  notices  at  the  stockyards  on  the 
dates  specified  below  that  the 
stockyards  were  subject  to  the 
provisions  of  the  Packers  and 
Stockyards  Act.  1921,  as  amended  (7 
U.S.C  181  et  seq.). 


NM-123 
NC-173 


Faciity  No.,  name,  and  localion  of  stockyard 


Southwest  Livestock  Auction,  IjO  t-unaa.  New  Mexico 
Burgm  Auctton  &  Real  Estate.  Marten.  North  Carofne 


Goto  of  posting 


August  12. 1996 
Seplennber  16.  i 


Done  at  Washington.  DC  this  22nd  day  of 
October  1998. 

Dr.  Mkfaad  f.  Caughlin.  |r^ 
Director,  Office  of  Policy  Litigation/Support, 
Paclcers  and  Stockyards  Programs. 
(FR  Doc  98-28949  Filed  10-28-98:  8:45  am) 
IHIMQ  COK  Mia-EN-P 


DEPARTMENT  OF  AGRICULTURE 

Natural  Raaourcaa  Conaarvatfon 
Sarvica 

Notioa  of  Propoaad  Change  to  tha 
Natural  Raaouroaa  ConaarvaHon 
Sarvlca'a  National  Handbook  of 
Conaarvatfon  Practioaa 

AGENCY:  Natural  Resources 
Conservation  Service  (NRCS),  U.S. 
Department  of  Agriculture,  New  York 
State  Office. 

action:  Notice  of  availability  of 
proposed  changes  in  the  NRCS  National 
Handbook  of  Conservation  Practices, 


Section  IV  of  the  New  Yorif;  State  NRCS 
Field  Office  Technical  Guide  (POTG)  for 
review  and  comment. 

summary:  It  is  the  intention  of  NRCS  to 
issue  a  new  conservation  practice 
standard  in  its  National  Handbook  of 
Conservation  Practices.  This  new 
standard  is:  Water  Testing  (NY  731). 

DATES:  Comments  will  be  received  on  or 
before  November  30. 1998. 

FOR  FURTHER  arORMATION  OONTACT: 
Inquire  in  writing  to  Richard  D. 
Swenson.  State  Conservationist.  Natural 
Resources  Conservati(Hi  Service, 
(NRCS).  441  S.  Salina  Street.  Fifth  Floor. 
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Suite  354.  Syracuse.  New  York.  13202- 
2450. 

A  copy  of  this  standard  is  available 
from  the  above  individual. 

SUPPLEMENTARY  MPOmUTION:  Section 
343  of  the  Federal  Agricultural 
Improvement  and  Reform  Act  of  1996 
states  that  revisions  made  after 
enactment  of  the  law  to  NRCS  State 
Technical  Guides  used  to  carry  out 
highly  erodible  land  and  wetland 
provisions  of  the  law  shall  be  made 
available  for  public  review  and 
comment.  For  the  next  30  days  the 
NRCS  will  receive  comments  relative  to 
the  proposed  changes.  Following  that 
period  a  determination  will  be  made  by 
the  NRCS  regarding  disposition  of  those 
comments  and  a  final  determination  of 
change  will  be  made. 

Dated:  October  20. 1998. 
loaeph  R.  DelVwxhio. 

Assistant  State  Conservationist,  Natural 
Resources  Conservation  Service,  Syracuse, 
NY. 

[PR  Doc  95-29038  Filed  10-28-98;  8:45  wnl 
000IM1*-1«-M 


COMMISSION  ON  CIVIL  RIQHTS 

Agenda  and  Notice  of  Pul)llc  Meeting 
of  Hie  Weet  Virginia  Advieory 
Commltue 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  rules  and 
regulations  of  the  U.S.  Commission  on 
Qvil  Rights,  that  a  meeting  of  the  West 
Virginia  Advisory  Committee  to  the 
Commission  will  convene  at  10:00  a.m. 
and  adjourn  at  5:30  p.m.  on  November 
17,  1998.  at  the  Logan  County  Court 
House.  County  Commission's  Meeting 
Room.  300  Stratton  Street.  Logan.  West 
Virginia  25601.  The  Committee  will 
hold  a  community  forum  with 
government,  community,  and  religious 
leaders  to  discuss  challenges  facing 
minorities  in  Southern  West  Virginia.  In 
addition  to  invited  panelists,  an  open 
session  will  allow  members  of  the 
public  to  present  their  views  on  ongoing 
dvil  rights  issues  in  the  region. 

Persons  desiring  additional 
information,  or  planning  a  presentation 
to  the  Committee,  should  contact 
Committee  Chairperson  Gregory  T. 
Hinton.  304-367-4244.  or  Ki-Taeli 
Chun.  Director  of  the  Eastern  Regional 
Office.  202-376-7533  (TDD  202-376- 
8116).  Hearing-impaired  persiHu  who 
will  attend  the  meeting  and  require  the 


services  of  a  sign  language  interpreter 
should  contact  the  R^onal  Office  at 
least  ten  (10)  woridng  days  before  the 
scheduled  date  of  the  meeting. 

The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  rules 
and  regulations  of  the  Commission. 

Dated  at  Washington.  DC.  October  20. 
1998. 

Carol-LM  Huriay, 

Chief,  Beffonal  Programs  Coordination  Unit. 
|FR  Doc  98-28835  Filed  10-28-98;  8:45  am] 
■aiMQ  ooof  sna^-M 


DEPARTMENT  OF  COMMERCE 

Economic  Development 
Admlnletfation 

Notice  of  PeHtiona  l»y  Producing  Finna 
for  Determination  of  Eligibility  To 
Apply  for  Trade  Adfuatment 


AQENCY:  Economic  Development 
Administration  (EDA).  Commerce. 
ACTION:  To  give  firms  an  opportunity  to 
comment. 

Petitions  have  been  accepted  for  filing 
on  the  dates  indicated  bom  the  firms 
listed  below. 


List  of  Petition  Action  by  Trade  Adjustment  Assistance  for  Period  09/1 6/918-10/16/98 


Drtapeti- 

Firnt  name 

Addresa 

Don  eooepi- 
ed 

Product 

Samax  Preciaion.  Inc  - 

926    West    Evelyn    Avenue. 
Sunnyvale,  CA  940M. 

inoe/9e 

Msdfcal  Oi^ynosac  EquipnMnt  for  tite  Analysis  of -Rkml 

Diversilled  Fabrics.  Inc 

303     Ruppe     Street.     Kings 
Mountain.  NC  28066. 

Od/02J96 

FaMc-for  Ihe  Windoir  Coveiing  Indualry. 

Reyes  Industries.  Inc  

1554  Canlrel.  San  ArAonio  TX 

09/22/98 

Canvaa  Bags.  Cda.  Chin  Sirapa.  Stadhjm  Seats,  and  Soft 
Sided  Ice  Coolers. 

78221. 

Garrett  Containef  Systems.  Inc 

123  North  Induatrial  Pwfc  Ave- 
nue, Accident.  MD  21520. 

09/22/98 

Transport/Storage  Containers. 

Western  Bronze,  Inc  

54    Western    Avenue,    West 

09/23/98 

Non-ferrous  Pump.  Valve.  Industrial  Machine  Parts. 

Springfield.  MA  01069. 

V  &  P  Enterprises.  Inc.  dba  Cir- 

3156 Bluff  Street.  Boulder.  CO 

09/23/98 

Primsd  Cacuit  BowtlB. 

cuit  Images. 

8909  East  21  st  Street.  Tulsa. 

09/23/98 

OK  74129. 

Electronic  Transformer  Corpora- 

460  Totowa  Avenue,  Peterson. 

09/23/96 

Transformers. 

lion. 

NJ  07522. 

Lyons  Dfecasbng  Company.  Inc 

Highway     24     Ho«y     Road. 

09/29/98 

Aluminum  and  Zinc  Diecast  Swich  Activators  for  Electric 

Buckner.  MO  64016. 

Home  Cooking  Appliances  and  Hand  Tools. 

Hargrove  Manulactunng  Cor- 

207 We«ston  Park  Road.  Sand 

09/29/96 

Fireplace  Logs  of  Ceramic. 

poration. 

Springs.  OK  74063. 

MuMptex  Technologies.  Inc 

9441  Baythrone  Drive.  Hous- 
ton, TX  77041. 

10/02/98 

Primed  Circuit  Boards. 

Star  Styled  Dancing  Supplies, 
Inc. 

920  West  23rd  Street.  Hialeah. 
FL  33166 

10/02/98 

Tops  and  Bottoms  of  Knit  and  Synthetic  Fiber  for  Dancing. 

Moore-Merkowitz  THe  1  k1 

5652  East  Valey  Road.  Alfred 
Station.  N>  14803. 

10/02/98 

Glazed  Ceramic  WaN  and  Fkxw  Tile. 

MMC  Systems.  Inc.  dba  Marvel 

5922  San  Pedro  Avenue,  San 

10/02/98 

Washing  Machines  with  Bum  In  Dryers. 

Manufacturing  Co. 

Antonio.  TX  78212. 

Executive  Moldmakers.  Inc 

2125    South    West    Avenue. 

10/05/96 

Metal  Moiids  (or  Iniection  Moktng  of  PlastK. 

Acnte  Electnc  Corporation  

Waukesha.  Wl  53186. 
400  Quaker  Road.  East  Au- 

10/05/98 

Power  Supplies  incorporated  wNh  Automatic  Data  Processing 

• 

rora.  NY  14052. 

Machinea  and  Telecommunfcalion  Swilchea. 
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List  of  PErrrKJN  Action  by  Trade  Adjustment  Assistance  for  Period  09/i  6/98-1 0/1 6^9a— Continued 

Finn  name 

Address 

Datepttt- 
ed 

ftoduct 

HSU'S  Ginseng  Enterprises.  Inc 

T6819  County  Highway  West. 

Wausau,  Wl  54402. 
4878    North    Elston    Avenue. 

Chicago.  IL  60630. 
1013  Hendee  Road.  Vineland. 

Njnfneo. 

1963  lOlh  Avenue  North,  lake 
Worth.  FL  33461. 

7240  Crider  Avenue.  Pico  Ri- 
vera. CA  90660. 

1405  North  Waverly,  Ponca 
City.  OK  74602. 

600  South  Mill  Street.  Nash- 
ville. AR  71852. 

10/06/98 
10/05/96 
10/09/98 
10/09^ 
10/09/98 
10/13/98 
10/16/98 

WiU  and  CuRivatod  Ginseng  Roots. 
Electrical  Transtormers  and  Inductors. 
X-Ray  Tubes  Made  From  Glass  Tubing. 
CaUe  and  Wire  Hwnesses. 

lngk>t  Electronics  Corporation  ... 
(Precision  Electronic  Glass.  Inc 
Mioom  Services.  Inc 

Molec  Industries.  Inc 

Smith  Tool -... 

Aero  MetakvalL  Inc 

Cable  Wre  Harnesses. 

Rotary  Rock  Drii  Bits  for  Mming. 

Shews. 

< 

The  petitions  were  submitted 
pursuant  to  Section  251  of  the  Tradis  Act 
of  1974  (19  U.S.C.  2341).  Consequently, 
the  United  States  Department  of 
Commerce  has  initiated  separate 
investigations  to  determine  whether 
increased  imports  into  the  United  States 
of  articles  like  or  directly  competitive 
with  those  produced  by  each  firm 
contributed  importantly  to  total  or 
'partial  separation  of  the  firm's  workers, 
or  threat  thereof,  and  to  a  decrease  in 
sales  or  production  of  each  petitioning 
firm. 

Any  party  having  a  substantial 
interest  in  the  proceedings  may  request 
a  pubhc  hearing  on  the  matter.  A 
request  for  a  hearing  must  be  received 
by  Trade  Adjustment  Assistance.  Room 
7315.  Economic  Development 
Administration.  U.S.  Department  of 
Commerce.  Washington.  D.C.  20230.  no 
later  than  the  close  of  business  of  the 
tenth  calendar  day  following  the 
publication  of  this  notice. 

The  Catalog  of  Federal  Domestic 
Assistance  official  program  number  and  title 
of  the  program  under  which  these  petitions 
are  submined  is  11.313,  Trade  Adjustment 
Assistance. 

Dated:  October  22. 1998. 
Anthony  |.  Meyer, 
Coordinator,  Trade  Adjustment  and 
Technical  Assistance. 

(FR  Doc.  98-28977  Filed  10-28-98;  8:45  am] 
MUMQ  cooc  isie-a4-«i 


DEPARTMENT  OF  COMMERCE 

International  Trade  Adminlatration 

Initiation  of  Antidumping  and 
Countervailing  Duty  AdmbilatrBthfe 
Review.  Requeets  for  Revocation  In 
Part  and  Deferral  of  Administrative 
Reviews 

agency:  Import  Administration. 
International  Trade  Administration. 
Department  of  Commerce. 
ACTION:  Notice  of  initiation  of 
antidumping  and  countervailing  duty 
administrative  reviews,  request  for 
revocation  in  part  and  deferral  of 
administrative  review. 

summary:  The  Department  of  Commerce 
has  received  requests  to  conduct 
administrative  reviews  of  various 
antidumping  and  coimtervailing  duty 
orders  and  findings  with  September 
anniversary  dates.  In  accordance  with 
the  Department's  regulations,  we  are 
initiating  those  adniinistrative  reviews. 
The  Department  also  received  requests 
to  revoke  two  antidumping  duty  mtlers 
in  part  and  to  defer  the  initiation  of  an 
administrative  review  for  two 
antidumping  duty  orders  and  one 
countervailing  duty  order. 
EFFECTIVE  DATE:  October  29. 1998. 
FOR  FURTHER  MFORMATKM  CONTACT: 
Holly  A.  Kuga.  Office  of  AD/CVD 
Enforcement.  Import  Administration. 
International  Trade  Administration. 
U.S.  Department  of  Commerce,  14th 
Street  and  Constituticm  Avenue.  NW.. 
Washington.  DC  20230.  telephone:  (202) 
482-4737. 
SUPPLEMENTARY  MFORMATKM: 

Background 

The  Department  has  received  timely 
requests,  in  accordance  with  19  CFR 
351.213(b)(1997).  for  administrative 
reviews  of  various  antidumping  and 


countervailing  duty  orders  and  findings 
with  September  anniversary  dates.  The 
Department  also  received  timely 
requests  to  revoke  in  part  the 
antidiunping  duty  orders  on  certain 
cold-rolM  carbon  steel  flat  products 
from  South  Korea  and  certain  corrosion- 
resistant  carbon  steel  flat  products  from 
South  Korea.  The  requests  fc>r 
revocation  in  part  with  respect  to 
certain  cold-rolled  carbon  steel  flat 
products  and  certain  corrosion-resistant 
carbcm  steel  flat  products  from  South 
Korea  were  inadvertently  omitted  from 
the  previous  initiation  notice  (63  FR 
51893.  September  29. 1998).  In  addition, 
the  Department  received  a  request  to 
defer  ha  one  year  the  initiation  of  the 
September  1. 1997  through  August  31. 
1998  administrative  review  of  the 
antidumping  duty  order  cm  large 
newqtaper  printing  presaes  and 
compoDents  thereof,  whether  assembled 
or  unassembled  from  Germany  with 
respect  to  one  exporter  and  the  August 
1. 1997  through  July  31. 1998 
administrative  review  of  the 
antidiunping  duty  order  and  the  January 
1, 1997  through  Decembw  31, 1997 
administrative  review  of  the 
countervailing  duty  order  on  certain 
cut-to-length  carbon  steel  plate  from 
Germany  in  accordance  with  19  CFR 
351.213(c).  The  Department  received  no 
objecticms  to  these  requests  from  any 
party  dted  in  19  CFR  351.213(c)(l)(ii). 

Initiati^w  of  Katie  ws 

In  accordance  with  section  19  CFR 
351.221(cXl)(i).  we  are  initiating 
administrative  reviews  of  the  following 
antidumping  and  countervailing  duty 
ordos  and  finHingiL  We  intend  to  issue 
the  final  results  of  these  reviews  not 
later  than  September  30, 1999.  Also,  in 
accordance  with  19  CFR  351.213(c),  we 
are  deferring  for  one  year  the  initiation 
of  the  September  1. 1997  through 
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August  31, 1098  adminutntive  raviaw 
of  th«  antiduinpiBg  duty  order  on  largs 
newspaper  printing  preaees  and 
components  thereof,  whether  assembled 
or  unassembled,  from  Germany  with 


respect  to  one  eiqmrterand  the  August 
1, 1997  throu^  July  31, 199» 
administrative  review  ci  the 
aatidiunpiag  duty  order  and  the  January 
1, 1997  through  December  31, 1997 


administrative  nview  of  the 
countervailing  duty  order  on  caitain 
cut-to<langth  carbonstael  plate  bvm 
Germany. 


rSnOuD  Da 


Elsctromstalurgical  Andbia  SXI.C. 
Qenneny:  Laiqe  Newspaper  Priming  Praaaes  and  Conponents.  Theieol,  Wheiier  Assembled  or  UnassemWed.  A-426-821. 

MAN  Rdwid  Dructonaachinaa  AG 
J««)an:  Large  Newspaper  Printing  Presses  and  Components,  Thereof,  Whether  AssenMed  w  UnaseenMed,  A-688-637 
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Ji«)an:  Ol  Counky  TulMtar  Qoods,  A-68e-835 _. - 

Okura  A  Ca  Ltd.  (Japan)* 

inaowsrisney  onsnso  irom  pieviuusjraaaiwe  noBoe 
Ktalayaia:  Extruded  FUMar  Threat.  A-657-805 „ 

HevaafI  Sdn.  Bhd. 

Filmax  Sda  Bhd. 

RubberHex  Sdn.  Bhd. 

Filaii  l.aslex  Eiastoflbre  Sdn.  Bhd 

RiMSdaBhd. 
Taiwan:  Chrome-Platod  Lug  Nuls,  A-683-610  . __ 

Anmax  Industriai  Co.,  Ud. 

Buxton  Inlsmetional 

Chu  Feng  MetaWc  Electric  Co..  Ud 

Everapring  Plaslic  Corp. 

Gourmet  EquipmerM  (Taiwan)  Corp. 
riwen  nsai  cnisrpneea  uo.,  uo. 
Kwwi  How  Enlarpriaes  Co..  Lid. 
Kwan  Ta  Enlsrprtsee  Co..  Ltd. 
Kuang  Hong  Industries,  Lid 
MuMi^and  lndusMss,Ud. 
S«i  CNen  ElecMc  IndustM  Worts.  Lid. 
Smiling  Hardware  Wortcs  Co.,  Ltd 
Trarvcend  Memationai  Co- 
Trade  Union  imamalianal  ineyTop  Una 
UniaulD.lnc 
VMng  Tang  PiHif^f^  Mail  ilat  lis  jhq  Compwiy,  Inc 

The  Peopled  Rspubic  of  China:  Certsin  Compact  DucMe  iron.  Walsrwarks  FMngs  ««1  QlwidB  A-670-e20* 

Be^sig  MaHw  am  wanerais  impon  a  cxpon  v/Oiporaaen 

*N  ■«  above  named  ooinpany  doea  not  quaWy  tor  a  aaparals  rato,  al  other  eigMilsrs  of  compact  ducHe  Iran  wa- 
tsrwortcs  IMinis  and  glanda  tam  ttie  Peopled  Rapulilc  of  China  who  have  not  quaMad  for  a  aeparale  rale  are 
daamad  to  be  covered  by  Wa  review  as  part  of  tie  ainglaPRCerOy  of  w^iichiie  named  exporter  ia  a  part 
The  Peooie's  Rsoubic  of  ChinK  Chranne-PI^Bd  Lua  Nuts*  A-67D-M)Bu 
Jang  Su  Huanghai  Auto  Parts  Co..  Ltd. 

'If  the  above  named  company  doea  not  qualty  lor  a  aaparato  lato,  al  otwr  eiiportorB  of  chroma-pMsd  kig  nuls 
from  •«  PeopiaflB  ftaptMto  of  CNnaartw  havanolquallla^ 
re^^ew  as  part  of  9te  PRO  aiMi^  ol  nfiisf)  tfie  named  aiportor  la  a  parL 

The  Peoptrs  Rapubic  of  CMna:  risahwdsi  Crawtah  Tal  itfaai*  A-670-a48 

y^wim  Bveninya  iraonguon^iany 

Oliiiliuu  Piafaolura  FoodstuSi  Import  A  Export  Corpi 

Huriyin  Foreign  Trade  Coipl 

Yancbeno  Foreign  Trade  Corpi 

eraal^Ola  *  FtariiMi  Impoil  A  £xpart  Co^ 
aolong  A(|uallc  Foods  Co..  Ltd 
nuaqpei  i<BigH  narwnee  vo.,  ua. 
Nartong  Daiu  Aqualc  Food  Ca,  Ltd. 
PSBP  HMWMt  rforan  roooB  uonipsn|f.  tn 
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■sb  tal  meat  tom  the  Peopled  Rapubic  af  CWna  «*»  Nwe  not  qaaWedtaf  a  aaparato  rato  era  deemed  to  be 
oovered  liy  INa  f<M4Mr  aa  part  of  the  Pf^  ertfly  of  whioh  llto  named  aaportar  is  a  part 
Unbsd  Nnodom:  GuHD4anaKi  Ctobon  Staaf  Ptata  *  A-412-A14 
Murray  Irasmsflonal  Matata,  Inc. 
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9/1/97-8/31/96 
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9/1/97-8/31/98 
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W1/97-8/31/98 


9/1/97-8/31/98 


306/97-8/31/18 
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Deferiai  Inltlaltve  of  AdndniatraMve  Review 

Germany:  Large  Newspaper  Printing  Presses  and  Components.  Thereof,  Whether  Assembtod  or  UnassenMed  A-428-821 

Koenig  &  Bauer-Atwrt  AG 
Germany:  Certain  Cut-to-Length  Cartxm  Steel  Plate.  A-428-816 ~ 

NovoateelSA 
Germany:  Certain  Cut-to-Length  Carbon  Sleei  Plate.  C-428-817 - 

NovosteelSA 


Psriodtoba 


9/1/97-8/31/98 

8/1/97-7/31/98 

1/1/97-12/31/97 


During  any  administrative  review 
covering  all  or  part  of  a  period  falling 
between  the  first  and  second  or  third 
and  fourth  anniversary  of  the 
publication  of  an  antidumping  duty 
order  under  §  351.211  or  a 
determination  under  §  351.218(d) 
(simset  review),  the  Secretary,  if 
requested  by  a  domestic  interested  party 
within  30  days  of  the  date  of  publication 
of  the  notice  of  initiation  of  the  review, 
will  determine  whether  antidumping 
duties  have  been  absorbed  by  an 
exporter  or  producer  sub)ect  to  the 
review  if  the  sub)ect  merchandise  is 
sold  in  the  United  States  through  aa 
importer  which  is  affiliated  with  such 
exporter  or  producer.  The  request  must 
include  the  name(s)  of  the  exporter  or 
producer  for  which  the  inquiry  is 
requested. 

For  transition  ordns  defined  in 
section  751(c)(6)  of  the  Act,  the 
Secretary  will  apply  paragraph  ())(1)  of 

this  section  to  any  administrative      

review  initiated  in  1996  or  1998  (19  CFR 
351.213(j)(l-2)). 

Interested  parties  must  submit 
apphcations  for  disclosure  under 
administrative  protective  orders  ifi 
accordance  with  19  CFR  351.305. 

These  initiations  and  this  notice  are 
in  accordance  with  section  751(a)  of  the 
Tariff  Act  of  1930,  as  amended  (19 
U.S.C.  1675(a))  and  19  CFR 
351.221(c)(l)(i). 

Dated:  October  26. 1998. 
HollyA.Kuga. 

Acting  Deputy  Assistant  Secretary  for  Import 
Administration. 
(PR  Doc.  98-29047  Filed  10-28-98;  8:45  am] 

BiLUNO  OOOC  MIS-OS-M 


DEPARTMENT  OF  COMMERCE 

International  Trade  Adnninistration 
[C-633-818] 

Notice  of  Postponement  of  Time  Umit 
for  Countervailing  Duty  Investigation: 
Elastic  Rubber  Tape  From  India 

AQENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
EFFECTIVE  DATE:  October  29, 1998. 


FOR  FUimCR  MFORMATION  COItTACT: 
Vincent  Kane  or  Sally  Hastings.  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  Room  3099, 14th  Street  and 
Constitution  Avenue,  NW.,  Washington, 
DC  20230;  telephone:  (202)  482-2815  or 
482-3464,  respectively. 

Poatponement 

On  September  8, 1998,  the 
Department  of  Commerce  ("the 
Department")  initiated  a  coimtervailing 
duty  investigation  of  elastic  rubber  tape 
from  India.  On  October  16. 1998,  in 
accordance  with  section  351.205(e)  of 
the  Department's  regulations  (62  FR 
27295,  May  19, 1997),  the  petitioners 
made  a  timely  request  that  the 
Department  postpone  its  preliminary 
determination.  As  we  find  no 
compelling  reasons  to  deny  the 
petitioners'  request,  we  are  postponing 
the  preliminary  determination  in  this 
investigation  to  no  later  than  November 
30, 1998.  piu«uant  to  section  703(c)(1) 
of  the  Tariff  Act  of  1930,  as  amended. 

This  notice  is  published  pursuant  to 
section  703(c)(2)  of  the  Act. 

Dated:  October  23. 1998. 
UmieParidiiU. 

Acting  Deputy  Assistant  Secretary.  Import 
Administration. 
(FR  Doc  98-29048  Filed  10-28-98;  8:45  am] 

aajjNG  OOOC  Mi»-oe-M 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmoepheric 
Admlnletratlon 

pj>.  112197A] 

Comprehensive  Research  and 
Monitoring  Plan  for  Atlantic  Highly 
Migratory  Species 

AQENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Notice  of  availability  of  final 

plan. 

summary:  NMFS  announces  the 
availabiUty  of  a  plan  for  research  and 
monitoring  to  support  the  conservation 


and  management  of  Atlantic  highly 
migratory  ^lecies  (HMS)  as  required  by 
the  Atlantic  Timas  Convention  Act 
(ATCA).  NMFS  has  prepared  the 
"Comprehensive  Research  and 
Monitoring  Program  for  Atlantic  Highly 
Migratory  Species"  (Plan)  based  on 
extensive  consultation  with  relevant 
Federal  and  state  agencies,  scientific 
and  technical  experts,  commercial  and 
recreational  fishermen,  and  othw 
interested  persons,  pubfic  and  private. 
Members  of  the  public  were  provided 
with  an  opportunity  to  submit 
comments  on  the  draft  plan,  and  these 
comments  were  considered  in 
developing  the  final  plan. 
ADOftESSCS;  Requests  for  copies  of  the 
Plan  should  be  sent  to  Dr.  Rebecca  Lent. 
Chief,  Highly  Migratory  Species 
Management  Division  (F/SFl),  National 
Marine  Fisheries  Service  (NMFS).  1315 
East-West  Highway,  Silver  Spring,  MD 
20910. 

FOR  FURTHER  MFORMATION  CONTACT: 
Rachel  Husted,  telephone  (301)  713- 
2347;  FAX  (301)  713-1917. 
SUPPLEMDtTARY  arOflATlON:  NMFS 
currmtly  undertakes  a  broad  range  of 
actions  to  address  research  and 
monitoring  priorities,  incduding 
rulanaldng,  scientific  activities  vtrithin 
the  agency,  and  external  partnerships 
that  extend  research  cap^iUties.  The 
agency  has  developed  its  existing 
research  and  monitoring  program  for 
HMS  through  a  process  of  ccmstiltative 
reviews  and  public  meetings  with 
relevant  Federal  and  state  agencies, 
scientific  and  technical  experts, 
commercial  and  recreatioiial  fishermen, 
and  other  interested  persons,  public  and 
private.«NMFS  will  continue  to  follow 
this  same  pubUc  process,  which  has 
proven  to  be  an  effective  means  of 
consulting  all  interested  parties. 

The  final  plan  is  based  on  the  existing 
research  and  monitoring  program  at 
NMFS  as  well  as  on  suggestions  lot 
future  initiatives  based  on  domestic  and 
international  priorities.  It  has  been 
prepared  pursuant  to  section  971i(b)  of 
ATCA,  which  directs  the  Secretary  of 
Commerce  to  develop  and  implement  a 
comprehensive  research  and  monitoring 
program  to  support  the  conservation 
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and  management  of  Atlantic  bluefin 
ttina  and  other  HMS.  Section  971i(b) 
requires  that  the  comprehensive 
research  and  monitoring  program  for 
HMS  shall  provide  for.  but  not  be 
limited  to.  the  following: 

1.  Statistically  designed  cooperative 
tagging  studies; 

2.  Genetic  and  biochemical  stock 
analyses; 

3.  Population  censuses  carried  out 
through  aerial  surveys  of  fishing 
grounds  and  knowm  migration  areas; 

4.  Adequate  observer  coverage  and 
port  sampling  of  commercial  and 
recreational  fishing  activity; 

5.  Collection  of  comparable  real-time 
data  on  commercial  and  recreational 
catches  and  landings  through  the  use  of 
permits,  logbooks,  landings  reports  for 
charter  operations  and  fishing 
tournaments,  and  programs  to  provide 
reUable  reporting  of  the  catch  by  private 
anglers; 

6.  Studies  of  the  life  history 
parameters  of  bluefin  tuna  and  other 
highly  migratory  species; 

7.  Integration  of  data  from  all  sources 
and  the  preparation  of  data  bases  to 
support  management  decisions;  and 

8.  Other  research  as  necessary. 

Comments  and  Respoiues 

Research  Priorities 

Comment;  The  final  plan  should 
clearly  outline  research  priorities,  rather 
than  provide  a  compendium  of 
possibilities  for  future  research 
activities.  There  should  be  a  strong 
emphasis  on  submitting  the  results  to 
peer  reviewed  journals. 

Response:  NMFS  agrees.  The  final 
plan  has  been  restructured  to  include  a 
section  on  priorities.  This  approach 
should  provide  a  better  context  for  the 
description  of  HMS  research  activities 
that  follows.  NMFS  will  continue  to 
submit  the  findings  of  research  projects 
that  are  conducted  or  sponsored  by  the 
agency  to  a  vigorous  peer  review 
process  in  the  appropriate  forum. 

Funding  for  Research 

Comment:  The  plan  should  include  a 
section  with  a  time  line  that  establishes 
a  schedule  for  accomplishing  this 
research.  The  document  should  also 
outline  how  the  agency  anticipates 
funding  the  research  plan. 

Response:  These  are  not  required 
elements  of  the  plan,  pureuant  to  ATCA 
section  971i(b).  NMFS  is  unable  to 
piedict  future  funding  for  these  projects 
since  the  appropriation  process  is 
revisited  annually  by  Congress  and 
many  HMS  research  initiatives  are 
dependent  upon  international 
cooperation  and  funding.  Therefore. 


funding  levels  and  future  dates  of 
completion  for  the  projects  outlined  in 
this  plan  have  not  been  identified. 

Request  for  Proposals 

Comment:  NMFS  should  initiate  a 
Request  for  Proposals  (RFP)  as  a  means 
of  publicizing  and  undertaking  the 
research  in  this  comprehensive  plan. 
The  RFP  should  indicate  the  amount  of 
funding  available  for  these  projects. 

Response:  NMFS  has  been  unable  to 
issue  an  RFP  due  to  insufficient 
discretionary  funding.  This  year's 
funding  is  largely  dedicated  to  previous 
commitments  to  multi-year  projects  and 
implementation  of  the  Magnuson- 
Stevens  Act. 

Data  Collection  in  Commercial  and 
Recreational  Fisheries 

Comment:  NMFS  should  strengthen 
its  data  collection  methodology  to 
ensure  that  comparable  data  are 
collected  for  commercial  and 
recreational  fisheries,  as  required  by 
ATCA. 

Response:  NMFS  is  aware  that  ATCA 
requires  the  collection  of  comparable 
real-time  data  on  commercial  and 
recreational  catches  and  landings 
throu^  the  use  of  permits,  logbooks, 
landings  reports  for  charter  operations 
and  fishing  tournaments,  and  programs 
to  provide  reliable  reporting  of  catch  by 
private  anglere.  Existing  regulations,  as 
well  as  the  draft  Fishery  Management 
Plan  for  Atlantic  Highly  Migratory 
Species  (HMS  FMP)  and  the  draft 
Amendment  to  the  Fishery  Management 
Plan  for  Atlantic  Billfishes  (Billfish 
FMP),  contain  specific  proposed 
management  measures  to  address  this 
legal  requirement.  NMFS  is  committed 
to  strengthening  and  improving  the 
collection  of  data  in  all  HMS  fisheries 
as  an  integral  part  of  a  comprehensive 
program  for  research  and  monitoring. 

Comment:  The  Plan  should  include  a 
more  thorough  discussion  of  the  Marine 
Recreational  Fisheries  Statistical  Survey 
and  the  Large  Pelagic  Survey  that 
explains  the  parametere  of  these 
surveys,  including  sample  size  and 
calibration. 

Response:  NMFS  does  not  consider 
this  level  of  detail  to  t>e  an  appropriate 
part  of  the  Plan.  The  draft  HMS  FMP 
provides  more  details  relative  to  these 
surveys  of  the  recreational  HMS 
fisheries. 

Studies  of  Life  Histories 

Comment:  The  draft  plan  does  not 
contain  enough  detail  on  how  NMFS 
intends  to  collect  information  on 
Essential  Fish  Habitat,  pursuant  to 
requirements  of  the  Magnuson-Stevens 


Fishery  Conservation  and  Management 
Act. 

Response:  The  draft  HMS  FMP  and 
the  draft  Amendment  to  the  Billfish 
FMP  each  contain  a  substantial 
discussion  of  information  needs  relative 
to  Essential  Fish  Habitat  for  species 
covered  by  the  Plan.  Development  of 
these  draft  documents  has  included 
extensive  involvement  from  the 
Advisory  Panels  and  the  pubUc. 
Therefore,  while  this  information  is 
indeed  relevant  to  the  lifie  histories  of 
HMS,  a  complete  discussion  of  Essential 
Fish  Habitat  data  needs  is  not  repeated 
in  the  ATCA  plan. 

Socioeconomic  Studies 

Comment:  NMFS  should  study  the 
socioeconomic  consequences  of 
proposed  management  measures  for 
HMS  fisheries,  including  limited  access. 

Response:  A  number  of 
socioeconomic  research  projects  relative 
to  HMS  were  conducted  in  1997  and 
1998  with  funding  frt>m  NMFS,  as 
mentioned  in  the  Plan.  Numerous  social 
and  economic  analyses  have  also  been 
conducted  in  conjunction  with  the 
preparation  of  the  draft  HMS  FMP  and 
the  draft  Amendment  to  the  Billfish 
FMP.  NMFS  agrees  that  socioeconomic 
studies  are  an  essential  part  of  a 
comprehensive  research  program  for 
HMS. 

Anthority:  16  U.S.C.  971  et  seq. 

Dated:  October  22, 1998. 
Bmoe  C  MoreheMl, 
Acting  Director.  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 
IFR  Doc.  98-29020  Filed  10-28-98;  8:45  am] 
HUMO  OOOC  Wie4»F 


DEPARTMENT  OF  COMMERCE 

National  Ocaanic  and  Atmoapharic 
Admlniatratkm 

P.O.  102198A] 

Small  Takaa  of  Marina  Mammala 
Inctdantal  to  Spaclflad  Actlvltiaa 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS).  National  Oceanic  and 
Atmospheric  Administration  (NOAA). 
Commerce. 

ACTION:  Notice  of  receipt  of  appUcation 
and  proposed  authorization  for  a  small 
take  exemption;  request  for  comments. 

summary:  NMFS  has  received  a  request 
from  the  Washington  State  Department 
of  Corrections  (WDOC)  for  authorization 
to  take  small  numbers  of  harbor  seals  by 
harassment  incidental  to  the 
nonexplosive  demolition  of  the  Still 
Harbor  Dock  Facility  on  McNeil  Island 
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in  southern  Puget  Soimd.  Under  section 
101(a)(5)(D)  of  the  Marine  Mammal 
Protection  Act  (MMPA),  NMFS  is 
requesting  comments  on  its  proposal  to 
authorize  the  WE)OC  to  incidentally  take 
by  harassment  a  small  nimaber  of  harbor 
seals  in  the  vicinity  of  Gertrude  Island 
for  a  period  of  1  year,  provided  certain 
mitigation  measures  are  incorporated 
into  the  project. 

DATES:  Comments  and  information  must 
be  received  no  later  than  November  30, 
1998. 

ADDRESSES:  Comments  on  the 
application  should  be  addressed  to 
Michael  Payne,  Chief.  Marine  Mammal 
Division.  Office  of  Protected  Resources, 
NMFS,  1315  East-West  Highway,  Silver 
Spring,  MD  20910-3225.  A  copy  of  the 
appUcation,  and  a  1994  environmental 
assessment,  which  includes  a  list  of 
references  used  in  this  document,  may 
be  obtained  by  writing  to  this  address  or 
by  telephoning  one  of  the  contacts  listed 
in  FOR  FURTWR  INFORMATION  CONTACT 
section. 

The  Washington  State  Final 
Environmental  Impact  Statement  (FEIS) 
and  other  documents  are  available  for 
review  during  regular  business  hours  in 
the  following  offices:  Office  of  Protected 
Resources.  NMFS,  Rm  13600, 1315  East- 
West  Highway,  Silver  Spring,  MD 
20910.  and  Northwest  Region,  NMFS, 
Bldg  1.  7600  Sand  Point  Way,  Seattle. 
WA  98115. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kenneth  R.  HoUingshead,  Office  of 
Protected  Resources,  NMFS,  (301)  713- 
2055,  or  Brent  Norberg,  Northwest 
Regional  Office,  NMFS.  (206)  526-6733. 
SUPPI.EMENTARY  INFORMATION: 

Background 

Section  101(a)(5)(A)  and  (D)  of  the 
MMPA  (16  U.S.C.  1361  etseq.)  directs 
the  Secretary  of  Commerce  to  allow, 
upon  request,  the  incidental,  but  not 
intentional,  taking  of  marine  mammals 
by  U.S.  citizens  who  engage  in  a 
specified  activity  (other  than 
commercial  fishing)  within  a  specified 
geographical  region  if  certain  findings 
are  made  and  either  regulations  are 
issued  or,  if  the  taking  is  limited  to 
harassment,  a  notice  of  a  proposed 
authorization  is  provided  to  the  pubUc 
for  review. 

Permission  may  l>e  granted  if  NMFS 
finds  that  the  taking  will  have  a 
negligible  impact  on  the  species  or 
stock(s)  or  will  not  have  an  unmitigable 
adverse  impact  on  the  availability  of  the 
species  or  stock(s)  for  subsistence  uses 
and  that  the  permissible  methods  of 
taking  and  requirements  pertaining  to 
the  monitoring  and  reporting  of  such 
taking  are  set  forth.  NMFS  has  defined 


"negUgible  impact"  in  50  CFR  216.103 
as  "  ...an  impact  resulting  from  the 
specified  activity  that  cannot  be 
reasonably  expected  to,  and  is  not 
reasonably  likely  to,  adversely  afiiact  the 
species  or  stock  through  effects  on 
aimual  rates  of  recruitment  or  survival." 
Subsection  101(a)(5)(D)  of  the  Marine 
Mammal  Protection  Act  estabUshed  an 
expedited  process  by  which  citizens  of 
the  United  States  can  apply  for  an 
authorization  to  incidentally  take  small 
numbers  of  marine  mammals  by 
harassment.  The  MMPA  now  defines 
"harassment"  as: 

...any  act  of  pursuit,  torment,  or  annoyance 
which  (a)  has  the  potential  to  injure  a  marine 
mammal  or  marine  mammal  stock  in  the 
wild;  or  (b)  has  the  potential  to  disturb  a 
marine  mammal  or  marine  mammal  stock  in 
the  wild  by  causing  disruption  of  behavioral 
patterns,  including,  but  not  limited  to, 
migration,  breathing,  nursing,  lireeding, 
fieeding,  or  sheltering. 

Subsection  101(a)(5)(D)  establishes  a 
45-day  time  limit  for  NMFS  review  of  an 
application  followed  by  a  30-day  pubUc 
notice  and  comment  period  on  any 
proposed  authorizations  for  the 
incidental  harassment  of  small  numbers 
of  marine  mammals.  Within  45  days  of 
the  close  of  the  comment  period.  NMFS 
must  either  issue  or  deny  issuance  of 
the  authorization. 

Backgrooiid  of  Request 

On  September  18. 1998,  NMFS 
received  an  appUcation  bom  the  WDOC 
requesting  an  authorization  for  the 
possible  harassment  of  small  numbers  of 
harbor  seals  incidental  to  work  involved 
in  the  removal  and  replacement  of  the 
Still  Harbor  Dock  FaciUty  (Dock 
FaciUty).  a  foul  weather  landing  facility 
for  the  McNeil  Island  Corrections 
Center.  McNeil  Island,  WA.  (The 
Quitclaim  Deed,  which  transferred  the 
property  from  Federal  to  state  control, 
limits  the  use  of  the  StiU  Hartx>r  Dock 
to  emergency  situations  because  of  the 
Gertrude  Island  harbor  seal  population). 
Significant  deterioration  of  ^e  existing 
faciUty,  including  the  collapse  on  May 
24. 1994,  of  the  steel-pile-supported 
concrete  center  portion  of  the  faciUty, 
has  resulted  in  the  need  for  major 
renovation  in  order  to  maintain  a  safe, 
functional  faciUty. 

On  January  23, 1995,  the  WDOC  was 
issued  an  Incidental  Harassment 
Authorization  (IHA)  imder  section 
101(a)(5)(D)  of  the  MMPA  for  this 
project  (see  60  FR  7046,  February  6. 
1995).  However,  removal  of  the  Dock 
Facility  was  not  completed;  the  IHA 
expired  one  year  after  authorization; 
and  a  renewal  was  not  requested  since 
that  time. 


The  renovation  will  include 
demoUtion  of  the  existing  facility; 
construction  of  a  new  pile-supported 
concrete  access  trestle  approximately 
350  ft  (107  m)  long  by  10  ft  (3.0  m)  wide, 
a  new  50  ft  (15.2  m)  long  by  5  ft  (1.5 
m)  wide  aluminiun  gangway,  seven  new 
10  ft  (3.0  m)  wide  and  50  ft  (15.2  m] 
long  and  one  new  14  ft  (4.3  m)  wide  and 
60  ft  (18.3  m)  long  concrete  floats;  and 
60  steel  pipe  and  prestressed  concrete 
piles.  All  new  structures  wiU  be 
constructed  within  the  footprint  of  the 
existing  faciUty.  The  new  dock  will  be 
significantly  smaUer  than  plaimed  in 
1994  (8,000  ft2  V.  20.000  ft^).  Additional 
information  on  the  dock  feciUty  and  the 
Corrections  Center  in  general  can  be 
obtained  by  referring  to  the  FEIS 
published  by  the  WDOC  in  1989  in 
compliance  with  the  State 
Environmental  PoUcy  Act  of  1971 
(Chapter  43.21C.  Revised  Code  of 
Washington).  This  document  and  the 
1998  Addendimi  are  available  for 
viewing  (see  ADDRESSES). 

In  an  efibrt  to  minimize  noise  from 
these  activities,  no  explosives  mil  be 
used  for  demolition.  The  dock  removal 
and  construction  sdiedules  were 
developed  to  avoid  reproductively 
sensitive  life  history  periods  of  several 
species  of  wildUfe,  including  harbm 
seals.  The  demoUtion  and  pile-driving 
activities  are  anticipated  to  be 
completed  in  one  season's  specified 
work  window  from  Deconber  1998  or 
January  1999,  through  March  15,  or 
April  1, 1999.  Above-water  work  is 
scheduled  to  continue  through  to  the 
end  of  August  1999. 

AlteniatiTes  to  the  Propoeed  ActioB 

No  alternative  options  for  the  foul 
weather  dock  and  moorage  have  been 
identified  by  the  WDOC  for  McNeil 
Island.  Without  the  availabiUty  of  the 
foul  weather  dodi.  prisoners,  visitors, 
staff  and  suppUes  would  be  tuiable  to 
land  on  the  island  until  the  weather 
cleared.  In  addition,  management  of 
McNeil  Island  by  the  State  as  a  wildUfe 
preserve  and  sanctuary  prohibits  any 
new  road  construction  for  an  alternative 
dock  location  under  the  Wildlife 
Restriction  terms  in  the  Quitclaim  Deed 
of  the  property. 

Harbor  seab 

The  harbor  seal  [Phoca  vitulina)  is  the 
only  marine  mammal  species 
anticipated  to  be  taken  by  the 
demoUtion  of  the  Dock  FaciUty 
(although  a  fiew  CaUfomia  sea  Uons  may 
also  be  harassed).  Gertrude  Island  is  a 
low-tide  haulout,  and  rookery  used  by 
harbor  seals  of  various  ages.  The 
southern  part  of  the  island  is  located 
approximately  1.100  ft  (305  m)  bom  the 
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Dock  Facility.  The  type  of  taKing 
anticipated  will  be  incidental 
harassment  caused  by  the  noise  of 
demolition  work,  pile  driving,  and 
construction.  It  is  anticipated  that  the 
seals  may  be  disturbed  upon  initiation 
of  activities  on  a  daily  basis  until  they 
become  acclimated  to  the  activity.  The 
number  of  seals  disturbed  will  vary  with 
tidal  elevation  at  the  time  of  initiation 

of  the  activity. 

Hartrar  seals  are  the  most  abundant 
pinniped  in  Washington  State.  Since 
passage  of  the  MMPA  in  1972,  harbor 
seal  populations  in  the  inland  waters  of 
Washington  have  increased 
significantly.  From  1983  to  1992,  the 
Washington  inland  waters  stock  of 
harbor  seals  increased  at  an  annual  rate 
of  6.1  percent  (NMFS.  1994;  Huber  et 
a].,  in  prep.).  Boveng  (1988)  and  ^4MFS 
(1991)  estimated  the  minimum  hartrar 
seal  population  for  the  state's  inland 
waters  to  be  6,062.  More  recently. 
Barlow  et  al.  (1997)  estimate  the  inland 
population  at  16,253,  giving  it  a 
minimum  population  size  estimate  of 
15,349.  South  Puget  Sound  pup  coimts 
are  presently  increasing  at  an  annual 
rate  of  15.3%  from  365  total  (25  pups) 
in  1984  to  706  total  (78  pups)  in  1992 
(NMFS  data).  Harbor  seals  ocfnipy  all 
nearshore  areas  of  Puget  Sound, 
including  McNeil  and  Gertrude  Islands, 
throughout  the  year.  Based  on  data  from 
the  Washington  Department  of  Fish  and 
Wildlife  (WDFW)  and  NMFS  on 
Gertrude  Island,  total  seal  counts 
between  1988  and  1993  indicate  the 
I>eak  use  in  September  and  the  lowest 
use  in  February.  The  most  current  data 
on  maximum  numbers  of  harbor  seals 
using  the  Gertrude  Island  haulout 
during  the  demolition  work  window 
vary  from  215  to  634,  de[>ending  on  the 
month  (NMFS  data).  Seasonal  increases 
at  Gertrude  Island  have  been  ascribed  to 
the  onset  of  pupping  and  molting 
seasons  and  to  a  movement  of  seals  from 
other  haulout  sites  as  disturbances 
increase  during  the  summer  (Jones  and 
Stokes,  1989).  The  pupping  season  for 
the  Gertrude  Island  herd  extends  from 
late  July  to  late  September,  and  the 
molting  season  extends  from  early 
(Dctober  to  early  December  (Newby, 
1971;  Skidmore  and  Babson,  1981). 

The  impact  to  the  harbor  seals  would 
be  disturbance  by  noise  which  is 
anticipated  to  result  in  a  negUgible 
short-term  impact  to  a  smallnumber  of 
harbor  seals.  When  harbor  seals  are 
frightened  by  noise  or  by  the  approach 
of  a  boat,  plane,  human,  or  other 
potential  predator,  the  seals  will  move 
rapidly  to  the  relative  safety  of  the 
water.  Depending  upon  the  severity  of 
the  disturbance,  seals  may  return  to  the 
original  haulout  site  immediately,  stay 


in  the  water  for  some  length  of  time 
before  hauling  out,  or  haul  out  in  a 
diffierent  area  (Johnson.  1977;  Skidmore 
and  Babson,  1981).  These  short  term 
disturbances  and  site  reoccupation  were 
confirmed  by  observations  conducted 
during  the  first  phase  of  the  project 
(WDOC,  1997).  Disturbances  tend  to 
have  a  more  serious  effect  when  herds 
are  pupping  or  nursing,  when 
aggregations  are  dense,  and  during  the 
molting  season  (Jones  and  Stokes.  1989). 

Short-term  impact  of  the  activities  is 
expected  to  result  in  a  temporary 
reduction  in  utilization  of  the  haulout 
while  work  is  in  progress  or  until  the 
seals  acclimate  to  the  disturbance.  The 
specific  activities  will  not  result  in  any 
reduction  in  the  nimiber  of  seals,  and 
they  are  expected  to  continue  to  occupy 
the  same  area  of  Gertrude  Island.  The 
abandonment  of  Gertrude  Island  as  a 
harbor  seal  haulout  and  rookery  is  not 
anticipated  due  to  the  existing  level  of 
human  activity  on  and  around  the  dock 
for  over  50  years  (Jones  and  Stokes, 
1989).  Human  activity  increases 
annually  in  the  late  fall  and  winter 
months  when  the  use  of  the  dock 
facility  serving  as  a  foul  weather 
moorage  for  WDOC  passenger  ferries. 
tMTges,  tugboats,  and  patrol  boats 
increases. 

In  addition,  the  activities  are 
anticipated  to  have  no  long-term  impact 
on  the  habitat  of  harbor  seals.  No  direct 
physical  impact  to  the  habitat  will  occur 
due  to  the  dock  reconstruction  as  all 
new  fadUties  will  occur  within  the 
footprint  of  the  original  structure. 
Mitigation  measures  (discussed  here) 
under  an  MMPA  QiA  are  expected  to 
reduce  any  impacts  to  a  negUgible  level. 

Mitigation 

Efforts  to  ensure  negligible  impact  of 
the  dock  renovation  project  on  harbor 
seals  identified  by  the  WDOC  and 
proposed  for  inclusion  in  the  DiA 
include: 

1.  A  December  1-July  IS  (or  whenever 
newborn  pups  are  first  observed  on 
Gertrude  Island)  work  schedule  for 
those  activities  that  are  predicted  to 
disturb  harbor  seals  in  order  to  avoid 
adversely  affecting  harbor  seals  during 
the  pupping  and  nursing  season  (July  15 
to  October  15); 

2.  A  1,000-ft  (305  m)  no-entry  buffer 
zone  around  Gertrude  Island  to 
minimize  the  impact  of  vessel  traffic  on 
harbor  seals  during  the  project  (the 
buffer  zone  will  be  marked  by  floats); 

3.  Construction  activities  and  seal 
behavior  will  be  monitored  by  marine 
biologists  to  ensure  that  impacts  on 
seals  will  be  minimal; 

4.  The  demolition  will  not  utilize  any 
explosives; 


5.  The  removal  of  material  and  debris 
will  be  in  the  largest  sizes  possible,  and 
the  removed  materials  will  be 
transported  off  site  for  disposal;  and 

6.  To  mitigate  noise  levels  and. 
thereby,  impacts  to  harbor  seals,  all 
construction  equipment  should  comply 
as  much  as  possible  with  appUcable 
equipment  noise  standards  of  the  U.S. 
Environmental  Protection  Agency  (EPA. 
1974),  and  all  construction  equipment 
should  have  noise  control  devices  (e.g., 
mufflers)  no  less  effective  than  those 
provided  on  the  original  equipment. 

Monitoring 

The  Gertrude  Island  haulout  has  been 
the  site  of  several  research  projects  for 
a  nimiber  of  years.  Current  research 
efforts  by  NMFS  and  WDFW  include  a 
radio  tag  study  to  learn  about  feeding 
behavior  of  the  seals.  A  cooperative 
monitoring  program  by  NMFS  and 
WDFW  is  undw  discussion; 
alternatively,  WDOC  may  contract  with 
a  private  contractor  to  monitor 
activities.  In  addition,  NMFS  proposes 
to  require  WDOC  to  notify  NMFS  and 
the  WDFW  prior  to  woric  in  order  to 
coordinate  the  monitoring  of  potential 
disturbances  to  seals. 

Proposed  Authorization 

NMFS  proposes  to  issue  an  incidental 
harassment  authorization  for  1  year  for 
the  demoUtion  of  the  collapsed  portion 
of  the  Dock  Facility  located  on  McNeil 
Island  in  the  State  of  Washington, 
provided  the  above  mentioned 
mitigation  measures  and  reporting 
requirements  are  incorporated.  NMFS 
has  preliminarily  determined  that  the 
demolition  of  the  Dock  Facility  would 
result  in  the  harassment  taking  of  only 
a  small  number  of  harbor  seals  and 
possibly  CaUfomia  sea  lions,  would 
have  a  negUgible  impact  on  the  harbor 
seal  and  California  sea  lion  stocks  and 
would  not  have  an  adverse  impact  on 
the  availabiUty  of  these  stocks  for 
subsistence  uses. 

Infoimation  Solicited 

NMFS  requests  interested  persons  to 
submit  comments,  information,  and 
suggestions  concerning  this  request. 

Dated:  October  23. 1998. 
Hilda  Diax-Sohera. 

Director.  Office  of  Protected  Resources, 

National  Marine  Fisheries  Service. 

IFR  Doc.  9»-29021  Filed  10-28-98;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmoapheric 
Administration 

(|.0. 102198B] 

Carit)t)ean  Fiahery  Management 
Council;  Pul)llc  Meetings 

AQENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Notice  of  public  meeting. 

SUMMARY:  The  Caribbean  Fishery 
Management  Coimcil  (Council)  will 
hold  a  meeting. 

DATES:  The  Council  meeting  will  be 
held  on  Novemlwr  11, 1998.  from  7:00 
p.m.  to  10:00  p.m. 

ADDRESSES:  The  meeting  will  be  held  at 
the  Conference  Room  of  the  Caravelle 
HoteUocated  at  44A  Queen  Cross  St.. 
Christiansted.  St.  Croix.  U.S.  Virgin 
Islands. 

FOR  FURTHER  INFORMATION  CONTACT: 
Caribbean  Fishery  Management  Council. 
268  Mimoz  Rivera  Avenue,  Suite  1108, 
San  Juan,  Puerto  Rico  00918-2577; 
telephone:  (787)  766-5926;  fox:  (787) 
766-6239. 

SUPPI.EMENTARV  INFORMATION:  The 
Council  vtrill  hold  its  96th  Tegular  pubUc 
meeting  to  discuss  the  Sustainable 
Fisheries  Act  (SFA)  Requirements  and 
the  Overfishing  Definition,  among  other 
things.  The  meeting  is  open  to  the 
public,  and  will  be  conducted  in 
English.  Fishers  and  other  interested 
persons  are  invited  to  attend  and 
participate  with  oral  and  written 
statements  regarding  agenda  issues,  as 
presented  here: 

1.  Call  to  Order 

2.  Adoption  of  Agendi 

3.  SFA  Requirements 
PubUc  Hearings  Summary 

Final  Action  -  Overfishing  Definition 
and  other  SFA  requirements 

4.  Other  Business 

5.  Next  Council  Meeting 
Although  other  issues  not  contained 

in  this  agenda  may  come  before  the 
Council  for  discussion,  in  accordance 
with  the  Magnuson-Stevens  Fishery 
Conservation  and  Management  Act, 
those  issues  may  not  be  the  subject  of 
formal  action  during  this  meeting. 
Action  will  be  restricted  to  those  issues 
specifically  identified  in  the  agenda 
listed  in  tl^s  notice. 

Special  Accommodations: 

This  meeting  is  physically  accessible 
to  people  with  disabilities.  For  more 
information  or  requests  for  sign 
language  interpretation  or  other 


auxiliary  aids,  please  contact  Mr. 
Miguel  A.  Rolon  at  the  Council  (see  FOR 
FURTHER  INFORMATION  CONTACT)  at  least  5 
days  prior  to  the  meeting  date. 

Dated:  October  21. 1998. 
Bruce  C  Movehead, 
Acting  Directtx,  Offkx  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 

(PR  Doc.  9a-28914  Filed  10-28-98;  8:45  am] 
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COMMriTEEFORTHE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Adjustment  of  Import  Umlts  for  Certain 
Cotton,  Man  Made  FHmt.  Silk  Blend 
and  Other  VagetaMa  FKmt  TaxtUas  and 
Textile  Products  Produced  or 
Manufactured  in  Sri  Lanka 

October  23, 1998. 

AGENCY:  Committee  for  the 

Implementation  of  Textile  Agreements 

(OTA). 

ACTION:  Issuing  a  directive  to  the 

Commissioner  of  Customs  adjusting 

limits. 

EFFECTIVE  DATE:  October  29, 1998. 
FOR  FURTHER  INFORMATION  CONTACT:  Roy 
Unger,  International  Trade  Specialist, 
Office  of  Textiles  and  Apparel,  U.S. 
Department  of  Commerce,  (202)  482- 
4212.  For  information  on  the  quota 
status  of  these  limits,  refer  to  the  Quota 
Status  Reports  posted  on  the  bulletin 
boards  of  each  Customs  port  or  call 
(202)  927-5850.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202)482-3715. 

SUPPLEMENTARY  INFORMATION: 

Authoiitjr:  Section  204  of  the  Agricultural 
Act  of  1956.  as  amended  (7  U.S.Q  1854): 
Executive  Order  11651  of  March  3. 1972.  as 
amended. 

At  the  request  of  the  Government  of 
Sri  Lanka,  previous  adjustments  for 
swing  and  special  shift  for  certain 
categories  are  being  undone. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  R^^i^^er  notice  62  FR  66057, 
published  on  December  17. 1997).  Also 
see  62  FR  67837.  published  on 
December  30. 1997. 
TroylLCrilib, 

Qtairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

Coaunittae  fcr  the  ImpleHienUtioii  of  Teztila 
A^vements 
October  23. 1998. 
Commissioner  of  Customs, 


Department  of  the  Treasury,  Washington,  DC 
20229. 

Dear  Commissioner  This  directive 
amends,  but  does  not  cancel,  the  directive 
issued  to  you  on  December  22, 1997,  by  the 
Chainnan,  Committee  for  the  Implementation 
of  Textile  Agreements.  That  directive 
concerns  imports  of  certain  cotton,  wool, 
man-made  fiber,  silk  blend  and  other 
vegetable  fiber  textiles  and  textile  products, 
produced  or  manufactured  in  Sri  Lanlu  and 
exported  during  the  twelve-month  period 
which  began  on  January  1, 1998  and  extends 
through  December  31, 1998. 

CfEsctive  on  October  29, 1998.  you  are 
directed  to  adjust  the  limits  for  the  following 
categories,  as  provided  for  under  the  Uruguay 
Round  Agreement  on  Textiles  and  Qothing: 


Category 

AdMM  t«etv»4nonih 

limK' 

336/636/836 

345/845 

350/660 

351/661  

566366  dozML 
138.619  dozen. 
128.097  dorea 
433.652  dozen. 

^The  limits  have  not  been  adjusted  to  ao- 
counl  for  any  imports  exported  after  Daoantwr 
31, 1997. 

The  Committee  for  the  bnplementation  of 
Textile  Agreements  has  determined  that 
these  actions  £dl  «rithin  the  foreign  afiurs 
exception  of  the  rulemaking  provisions  of  5 
U.S.C  553(aXl). 

Sincerely, 

Troy  H.  Cribb. 

CStaimtan,  Committee  for  the  Implementation 

of  Textile  Agreements. 

(FR  Doc  98-29040  Filed  10-28-98:  8:45  am] 


COMMTTTE^FORTHE 
MPLEMENTATION  OF  TEXTILE 


AdhMfn^nt  of  Import  Limits  for  Certain 
Cotton.  Wool  Man-Made  Flier.  SHk 
Blend  and  Other  Vegetable  Ffter 
TaxMea  and  Taxdie  Producta 
Produced  or  Manufactured  In  Thailand 

October  23. 1998. 

AQBICY:  Committee  for  the 

Implementation  of  Textile  Agreements 

(OTA). 

ACTION:  Issuing  a  directive  to  the 

Commissioner  of  Customs  adjusting 

limits. 

EFFECTIVE  DATE:  October  29. 1998. 
FOR  FURTHER  WTOWIATION  CONTACT:  Ross 
Arnold.  International  Trade  Specialist. 
OfBce  of  Textiles  and  Apparel,  U.S. 
Department  of  Commerce.  (202)  482- 
4212.  For  information  on  the  quota 
status  of  these  limits,  refer  to  the  Quota 
Stattis  Reports  posted  on  the  bulletin 
boards  of  each  Customs  port  or  call 
(202)  927-5850.  For  inftmnation  on 
embargoes  and  quota  re-openings,  call 
(202)  482-3715. 


58016 


FetienJ  Ragi«ter/Vol.  63.  No.  209 /Thursday,  October  29.  1998/NoUces 


SUPPLfMDHTARV  MFOmMTION: 

Authority:  Section  204  of  the  Agricultural 
Act  of  1956.  as  amended  (7  U.S.C.  1854): 
Executive  Order  11651  of  March  3. 1972.  as 
amended. 

The  current  limits  for  certain 
categories  are  being  adjusted,  variously, 
for  carryover,  carryforward,  swing  and 
special  shift. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CX)RRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  62  FR  66057, 
published  on  December  17.  1997).  Also 
see  62  FR  65246,  published  on 
December  11, 1997. 
Ttvjr  H.  Cribb, 

Chairman.  Committee  for  the  Implementation 
of  Textile  Agreements. 

Committee  for  Uw  lapleneatation  of  Toxtik 
A^rooments 
October  23.  1998. 
CommissioDer  of  Customs. 
Department  of  the  Treasury,  Washington,  DC 
20229. 

Dear  Commissioner  This  directive 
amends,  but  does  not  cancel,  the  directive 
issued  to  you  on  December  5. 1997.  as 
amended  on  May  1. 1998.  by  the  Chairman. 
Committee  for  the  Implementation  of  Textile 
Agreements.  That  directive  concerns  imports 
of  certain  cotton,  wool,  man-made  Tiber,  silk 
blend  and  other  vegetable  fiber  textiles  and 
textile  products,  produced  or  manufactured 
in  Thailand  and  exported  during  the  period 
January  1. 1998  through  December  31, 1998. 

Effective  on  October  29. 1998,  you  are 
directed  to  adjust  the  limits  for  the  following 
categories,  as  provided  for  under  the  Uruguay 
Round  Agreement  on  Textiles  and  Clothing: 


Category 


Levela  in  Qraup  I 
218 


31»-0» 


3l5-0> 


363 

Sublevels  in  Group  II 

331/631  

334/634 

335/635/835 

340 

«9^9  •»••»•>•••••••••••• 

438 

645«46 


Adjusted  twelve-nxxith 


18.340.776  square 


15^63,433  square 

meters. 
37,387,234  square 

meters. 
23,271,968  numtMfs. 

1.842^10  dozen  pairs. 
735,365  dozen. 
444,224  dozen. 
322.227  dozen. 
340,129  dozea 
19,817  dozen. 
351 ,694  dozea 


'  The  limits  have  not  been  adjusted  to  ac- 
count for  any  imports  exported  after  Decemtwr 
31,  1997. 

'Cataoory  313-0:  aN  HTS  numbers  except 
5208.52.3035,  5208.52.4035  and 

5209.51.6032. 

3  Category  315-0:  aH  HTS  numbers  except 
5208.52.4055. 


The  Committee  for  the  Implementation  of 
Textile  Agreenients  has  determined  that 
these  actions  fail  within  the  foreign  afCairs 
exception  of  the  rulemaking  provisions  of  5 
U.S.C  553(a)(1). 

Sincerely, 

Troy  H.  Cribb. 

Chairman.  Committee  for  the  Implementation 
of  Textile  Agreements. 

IFR  Doc.  98-29039  Filed  10-28-98;  8:45  amj 
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COMMODITY  FUTURES  TRADMQ 

Ctilcago  MMcanWa  Exchang*: 
PropoMd  Amandmairts  to  th«  Cash 
S«tttom«nt  ProvMons  of  ItM  CME 
Russlati  Rublo  Ftituraa  Contract 

AGENCY:  Commodity  Futures  Trading 

Commission. 

ACTION:  Notice  of  availabiUty  of 

proposed  amendments  to  the  terms  and 

conditions  of  commodity  futures 

contract. 

SUMMARY:  The  Chicago  Mercantile 
Exchange  (CME  or  Exchange)  has 
submitted  pipposed  amendments 
related  to  the  cash  settlement  provisions 
of  its  Russian  ruble  futures  contract. 
Under  the  proposal,  the  CME  would  no 
longer  base  the  cash  settlement  price  of 
the  Russian  Ruble  futures  contract  on 
the  reciprocal  of  the  daily  rubles  per 
dollar  spot  exchange  rate  as  determined 
by  the  Moscow  Interbank  Currency 
Exchange  (MICEX).  Rather,  the  CME 
would  base  the  cash  settlement  price  on 
two  siuveys  performed  by  the  CME 
clearing  house  at  random  times  on  the 
last  day  of  trading.  The  survey 
procedure  would  be  similar  to  the 
procedure  used  for  the  daily  siuvey  that, 
under  current  rules,  is  used  as  a  backup 
procedure  for  cash  settlement  of  the 
Russian  ruble  futures  contract. 

The  Commission  has  determined  that 
pubhcaUon  of  the  proposal  for  comment 
is  in  the  public  interest,  will  assist  the 
Commission  in  considering  the  views  of 
interested  persons,  and  is  consistent 
with  the  purpose  of  the  Commodity 
Exchange  Act. 

DATES:  Comments  must  be  received  on 
or  before  November  13, 1998. 
ADOftESSES:  Interested  persons  should 
submit  their  views  and  comments  to 
Jean  A.  Webb,  Secretary,  Commodity 
Futures  Trading  Commission,  Three 
Lafayette  Centre.  1155  2l8t  Street.  NW 
Washington.  DC  20581.  In  addition, 
comments  may  be  sent  by  facsimile 
transmission  to  facsimile  number  (202) 
418-5521,  or  by  electronic  mail  to 
secretary^tcftc.gov.  Reference  should  be 


made  to  the  proposed  amendments  to 
the  CME  Russian  Ruble  futures  contract. 
FOR  FURTHER  INFORMATION  CONTACT: 
Please  contact  Michael  Penick  of  the 
Division  of  Economic  Analysis, 
Commodity  Futures  Trading 
Commission,  Three  Lafayette  Centre. 
1155  21st  Street  NW,  Washington, 
20581,  telephone  (202)  418-5279. 
Facsimile  number  (202)  418-5527. 
Electronic  mail:  mpeni(±Ocflc.gov 
SUPPLEMENTARY  MFORMATION:  Under 
ctirrent  rules  for  the  CME  ruble  futures 
contract,  the  cash  settlement  price  is  the 
reciprocal  of  the  spot  rate  of  Russian 
rubles  per  US  dollar  determined  by  the 
Moscow  Interbank  Currency  Exchange 
on  the  last  day  of  trading.  In  the  event 
that  MICEX  does  not  determine  and/or 
disseminate  that  spot  exchange  rate  on 
the  last  trading  day.  CME  rules  provide 
for  a  "backup"  procedure  to  establish  an 
alternative  cash  settlement  price.  That 
price  is  based  on  the  results  of  a  daily 
siuvey  by  the  CME  of  Russian  ruble-US 
dollar  interbank  market  participants. 

Under  the  backup  procediue,  the  CME 
surveys  at  least  twelve  financial 
institutions  that  are  active  participants 
in  the  spot  and/or  non-deliverable 
forward  markets.  At  1 1 :00  a.m.  Moscow 
time,  each  participant  is  asked  for  its 
perception  of  the  prevailing  bid  and  the 
prevailing  offer  for  a  typic^ly  sized 
Russian  ruble  per  US  dollar  spot 
transaction  in  the  Moscow  marketplace. 
If  the  CME  receives  more  than  eight 
responses,  eight  institutions  are 
randomly  selected  for  use  in  the  rate 
calculation.  The  midpoint  of  each  of  the 
eight  bid/offer  pairs  is  determined,  and 
the  highest  two  and  the  lowest  two 
midpoints  are  eliminated.  The 
remaining  four  midpoints  are  averaged, 
and  the  reciprocal  of  that  average  is  the 
daily  rate,  which  could  be  used  as  the 
final  settlement  price,  as  noted  above.  If 
the  CME  is  unable  to  obtain  eight 
responses,  but  is  able  to  obtain  at  least 
five  responses,  then  the  CME 
determines  the  midpoint  of  each  bid/ 
offer  pair,  eliminates  the  highest  and  the 
lowest  midpoint,  and  averages  the 
remaining  midpoints.  The  reciprocal  of 
that  average  is  the  final  settlement  price. 
If  fewer  than  five  responses  are 
received,  then  the  CME  would  invoke 
its  emergency  provisions  to  settle  the 
expiring  contract. 

Under  the  proposal,  the  CME  would 
modify  the  cash  settlement  provisions 
by  removing  reference  to  the  MICEX 
spot  exchange  rate  and  by  estabUshing 
a  new  survey  procedure  for  deriving  a 
ruble/dollar  exchange  rate  for  cash 
settlement.  Specifically,  the  CME  would 
perform  two  surveys  of  financial 
institutions  at  randomly  selected  times 
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during  MICEX's  afternoon  System  for 
Electronic  Trading  (SELT)  session  for 
transactions  between  commercial  banks 
(cturently  conducted  between  12:00 
noon  and  4:30  p.m.  Moscow  time)  on 
each  Moscow  business  day.'  The  rubles 
per  dollar  exchange  rate  would  be 
calculated  for  each  of  the  two  daily  . 
surveys,  generally  using  the  same 
methodology  described  above  for  the 
single  survey  in  the  current  backup 
procediue  (including  the  number  of 
survey  participants  and  the  elimination 
of  high  and  low  midpoints).  The  final 
settlement  price  would  be  the  reciprocal 
of  the  average  of  the  two  rubles-per- 
dollar  exchange  rates  calculated  from 
the  two  surveys  on  the  last  trading  day. 

During  each  survey,  the  CME  would 
ask  participants  for  two  separate  rubles 
per  dollar  exchange  rates  as  well  as  an 
overnight  interba^  ruble  interest  rate. 
Those  two  rubles  per  dollar  exchange 
rates  would  be  a  "today  rate"  (the 
exchange  rate  for  same-day  setUement) 
and  a  "tomorrow  rate"  (the  exchange 
rate  for  setUement  on  the  next  Moscow 
business  day).'  In  its  calculation  of  the 
final  settlement  price,  the  CME  would 
use  the  today  rate  from  each  participant 
that  provides  a  today  rate.  If  any 
participant  provides  a  tomorrow  rate 
and  ovemi^t  interest  rate,  but  not  a 
today  rate,  the  CME  would  calculate  an 
"implied  today  rate"  for  such 
participants.  The  implied  today  rate  is 
calculated  using  the  interest  rate  parity 
relation  based  on  the  tomorrow  rate,  the 
overnight  ruble  interest  rate,  and  the 
federal  funds  overnight  U.S.  dollar 
interest  rate.'  Thus,  under  the  proposal, 
the  result  of  any  single  survey  (and. 
thus,  the  ca^  settlement  price)  could 
consist  of  a  mixture  of  actual  and 
implied  today  rates. 

In  the  event  that  the  CME  were  unable 
to  complete  both  daily  surveys  on  the 
last  trading  day,  the  CME  would 
calculate  the  final  setUement  price 
based  on  two  surveys,  performed  under 
the  same  procedures,  conducted  on  the 
Moscow  ^siness  day  following  the  last 
trading  day.  If  the  CME  were  also  unable 
to  complete  two  surveys  on  the  second 
day,  then  the  final  setUement  price 
would  be  based  on  the  survey  results 
from  the  most  recent  business  day  prior 


>  According  to  Bloomberg  Business  News,  on 
October  6. 1998.  MICEX  implemented  two  diiily 
trading  aassioDS— a  morning  lession  for  importers 
and  exporters  and  an  afternoon  session  for 
transactions  between  commercial  banks. 

'After  the  afternoon  MICEX  lession.  trading  is 
currently  allowed  only  for  senlement  on  the  nei^ 
Moscow  business  day. 

>  In  this  case,  the  tomorrow  rate  and  overnight 
ruble  interest  rate  used  would  be  average  rates 
calculated  from  the  daily  survey  results.  The  federal 
funds  rate  would  be  obtained  from  Telerate. 


to  the  last  trading  day  on  which  two 
surveys  were  successfully  completed. 

The  CME  proposes  to  implement  the 
proposed  amendments  to  the  cash 
settlement  provisions  immediately  upon 
Commission  approval.  Specifically,  the 
amendments  would  apply  to  all 
currently  listed  contract  months  with 
open  interest.  The  last  such  contract  is 
the  June  1999  contract.  The  CME 
delisted  existing  contract  months  with 
no  open  interest  on  October  7. 1998.  and 
has  suspended  the  listing  of  additional 
contract  months.  The  Commission 
would  review  pursuant  to  Commission 
Regulation  1.41  any  proposal  by  the 
CME  to  Ust  additional  months  in  the 
Russian  ruble  futures  contract. 

The  Commission  requests  comment 
on  the  proposed  changes  and  the 
proposal  to  apply  those  amendments  to 
existing  positions  and  the  currenUy 
listed  contact  months.  The  Commission 
specifically  requests  comment  on 
whether  the  survey  prtx:edure  will 
result  in  a  cash  settlement  price  that  is 
reflective  of  the  underlying  cash  market 
and  otherwise  meets  the  standards  of 
the  Commission's  Guideline  No.  1.*  In 
that  regard,  the  Commission  notes  that 
the  CME  survey  procedure  is  designed 
to  obtain  an  exchange  rate  for  same-day 
setUement  during  the  afternoon  MICEX 
session  and  that  trading  for  same-day 
settlement  is  not  currenUy  permitted 
during  that  MICEX  session.  The 
Commission  also  requests  comment  on 
whether  the  CME  procedure  will  result 
in  a  cash  setUement  price  that  is  not 
readily  susceptible  to  manipulation  or 
distortion  in  light  of  the  degree  of 
liquidity  of  the  Russian  ruble  market. 
Specifically,  will  the  procedures  used 
by  the  CME,  including  setting  the  cash 
setUement  price  based  on  two  surveys 
conducted  at  random  times,  tend  to 
prevent  market  participants  &t>m 
influencing  the  cash  setUement  price? 
Finally,  in  the  current  enviroiunent  and 
given  the  proposed  cash  setUement 
provisions,  can  the  Russian  ruble 
contract  be  used  for  hedging  or  price 
discovery? 

Copies  of  the  proposed  amendments 
will  be  available  for  inspection  at  the 
Office  of  the  Secretariat,  Commodity 
Futures  Trading  Commission,  Three 
Lafayette  Centre,  1155  21st  St.,  NW. 
Washington.  D.C.  20581.  Copies  of  the 
proposed  amendments  can  be  obtained 
through  the  Office  of  the  Secretariat  by 
mail  at  the  above  address  or  by  phone 
at  (202)  418-5100. 


Other  materials  submitted  by  the  CME 
may  be  available  upon  request  pursuant 
to  the  Freedom  of  Information  Act  (5 
U.S.C.  552)  and  the  Commission's 
regulations  thereunder  (17  CFR  Part  145 
(1987)),  except  to  the  extent  they  are 
entitled  to  confidential  treatments  as  set 
forth  in  17  CFR  145.5  and  145.9. 
Requests  for  copies  of  such  materials 
should  be  made  to  the  FOI.  Privacy  and 
Sunshine  Act  CompUance  Staff  of  the 
Office  of  the  Secretariat  at  the 
Commission's  headquarters  in 
accordance  with  17  CFR  145.7  and 
145.8. 

Any  person  interested  in  submitting 
written  data,  views,  or  arguments  on  Uie 
proposed  amendments,  or  with  respect 
to  other  materials  submitted  by  the 
CME.  should  send  such  conunents  to 
Jean  A.  Webb.  Secretary.  Commodity 
Futures  Trading  Commission.  Three 
Lafayette  Centre.  1155  21st  St.,  NW. 
Wa^ungton.  DC  20581  by  the  specified 
date. 

lanied  in  Weshington.  DC.  on  October  23. 
1998.     . 
|a«BA.W«bb. 

Secretary  of  the  Commission. 
[FR  Doc  9S-28983  Filed  10-28-98;  8:45  am) 
»i-tt-« 


<Tbe  Commission's  Guideline  Na  1  (17  CFR  Part 
5.  Appendix  A  §  (aH2)(iii))  requires,  for  cash  settled 
contracts,  that  the  cash  price  series  must  be 
reflective  of  the  underlying  cash  market  and  be 
reliable,  acceptable,  publicly  available,  and  timely 
and  not  readily  susceptible  to  manipulation. 


DEPARTMENT  OF  DEFENSE 

Dapwtnont  of  ttw  Army 

BRAC  96  Rnal  Envtrofimwitri 
Asswsmsnt  Dliposil  snd  Rsu—  of  tho 
Irwin  Aimw  Slto  of  tho  ChartM  E.  IMIy 
Support  FacHlty,  ORkdrto.  PA 

AQDICY:  Department  of  the  Army.  DoD. 
ACTION:  Notice  of  availability. 

summary:  In  accordance  with  Pub.  L. 
101-510  (as  amended),  the  Defense  Base 
Closure  and  Realignment  Act  of  1990, 
the  Defense  Base  Cl(»iue  and 
Reahgnment  Commission  recommended 
the  closure  of  two  parcels  at  the  Charles 
E.  Kelly  Support  FaciUty.  Oakdale. 
Pennsylvania. 

The  Final  Environmental  Assessment 
(EA)  evaluates  the  environmental 
impacts  of  the  disposal  and  subsequent 
reuse  of  one  of  the  two  parcels  (the 
approximately  19  acre  Irwin  Annex 
property)  located  in  Westmoreland 
County.  Alternatives  examined  in  the 
EA  include  encumbered  disposal  of  the 
property,  unencumbered  disposal  of  the 
property,  and  no  action.  Encumbered 
disposal  refers  to  transfer  or  conveyance 
of  property  having  restrictions  on 
subsequent  use  as  a  result  of  any  Aimy- 
imposed  or  legal  restraint.  Under  the  no 
action  alternative,  the  Army  would  not 
dispose  of  property  but  would  maintain 
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it  in  caretaker  status  for  an  indefinite 
period. 

DATES:  Submit  comments  on  or  before 
November  30. 1998. 

ADDRESSES:  A  copy  of  the  Final  EA  may 
be  obtainable  by  writing  to  Dr.  Neil 
Robison,  U.S.  Army  Corps  of  Engineers, 
Mobile  District  (ATTN:  CESAM-PD-^), 
109  St.  Joseph  Street,  Mobile,  Alabama 
36602. 

FOR  FURTHER  INFORMATION  CONTACT: 

Dr.  Neil  Robison  via  facsimile  at  (334) 
690-2605. 

SUPPLEMENTARY  MFORMATKM:  While 
disposal  of  the  Irwin  Annex  pro{>erty  is 
the  Army's  primary  action,  the  EA  also 
analyzes  the  potential  environmental 
effects  of  reuse  as  a  secondary  action  by 
means  of  evaluating  intensity-based 
reuse  scenarios.  The  Army's  preferred 
alternative  for  disposal  of  the  Irwin 
Annex  property  is  encimibered  disposal, 
with  encumbrances  pertaining  to  utiUty 
easements,  the  possible  presence  of 
lead-based  paint  and  asbestos- 
containing  material,  and  the 
requirement  for  a  right  of  reentry  for 
potential  environmental  clean-up. 

The  Final  EA  will  be  made  available 
for  pubUc  comment  during  a  30-day 
waiting  period  after  publication.  A 
Notice  of  Intent  (NOI)  declaring  the 
Army's  intent  to  prepare  an  EA  for  the 
disposal  and  reuse  of  Irwin  Annex 
property  was  published  in  the  Faderal 
Rafter  on  September  22, 1995  (60  FR 
49264). 

The  Final  EA  is  available  for  review 
at  the  Charles  E.  Kelly  Support  Facility, 
Oakdale,  FA;  The  Redevelopment 
Authority  of  the  County  of 
Westmoreland,  601  Courthouse  Square, 
Greensburg.  PA  15601:  the  North 
Huntingdon  Township  Municipal 
Building.  11279  Center  Highway,  North 
Huntingdon,  PA  15642;  or  the  Manor 
Public  Library,  47  Race  Street.  Manor. 
PA  15665. 

Dated:  October  23, 1998. 
RayBond  |.  Fats. 

Deputy  Assistant  Secretary  of  the  Army, 
(Environment,  Safety  and  Occupational 
Health)  OASA  (I J^E). 

(FR  Doc.  98-28973  Filed  10-28-98;  8:45  ainj 
Btjfftft  OOM  S71S-0S-M 


DEPARTMENT  OF  ENERGY 

Fwtoral  Energy  Regulatory 
Commission 

[Docket  Na  ER99-244-00QI 

Atlantic  City  Electric  Company;  Notica 
of  niing 

October  22, 1998. 

Take  notice  that  on  October  19, 1998, 
Atlantic  Qty  Electric  Company  (Atlantic 
Electric),  tendered  for  filing  a  service 
agreement  imder  which  Atlantic  Electric 
will  sell  capacity  and  energy  to 
Merchant  Energy  Group  of  the 
Americas,  Inc.  (Merchant),  under 
Atlantic  Electric's  market-based  rate 
sales  tariff. 

Atlantic  Electric  requests  that  the 
agreement  be  accepted  to  become 
eflTective  on  September  23, 1998. 

Atlantic  Electric  states  that  a  copy  of 
the  filing  has  been  served  on  Merchant. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street.  NE.  Washington,  DC  20426, 
in  accordance  with  Rules  211  and  214 
of  the  Commission's  Rules  of  Practice 
and  Procedure  (18  CFR  385.211  and  18 
CFR  385.214).  All  such  motions  and 
protests  should  be  filed  on  or  before 
November  10.  1998.  Protests  will  be 
considered  by  the  Conmiission  to 
determine  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Ck)pie8 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Linwood  A.  WatMU.  Jr.. 
Acting  Secretary. 

(FR  Doc.  98-28987  Filed  10-28-98;  8:45  am) 
■LUNO  OOM  tnr-ai-ai 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commlaalon 

[Docket  Noe.  RP96-429-001  and  TMM-I- 
22-001  (Not  ConaolMeted)] 

CNG  Tranamlaslon  Corporation;  Notica 
of  Propoaad  Ctiangea  in  FERC  Gas 
Tartfl 

October  23.  1998. 

Take  notice  that  on  October  20. 1998, 
CNG  Transmission  Corporation  (CNG). 
tendered  for  fiUng  as  part  of  its  FERC 
Gas  Tariff,  Second  Revised  Volume  No. 
1,  the  following  revised  tariff  sheets, 
with  an  effective  date  of  November  1. 
1998: 


Sub.  Fortieth  Revited  Sbeet  Nos.  32  and  33 
Sub.  Forty-First  Revised  Sheet  Nos.  32  and 
33 

CNG  states  that  the  purpose  of  this 
filing  is  to  remove  $41,984.23  from  the 
stranded  costs  reflected  in  CNG's 
September  30, 1998  filing  in  Docket  No. 
RP98-429-000.  This  amount,  which 
relates  to  certain  capacity  held  on  Texas 
Eastern  Transmission  Corporation,  was 
incorrectly  included  in  CNG's  stranded 
cost  calculation  for  the  month  of  June, 
1998.  CNG  fiirther  states  that  the 
proposed  Section  18.2.B  imit  rates  on 
Fortieth  Revised  Sheet  Nos.  32  and  33 
were  also  reflected  in  CNG's  October  1, 
1998  Transportation  Cost  Rate 
Adjustment  Filing,  which  is  pending  in 
Docket  No.  TM99-1-22-000.  CNG 
submits  Substitute  Forty-First  Revised 
Sheet  Nos.  32  and  33,  in  order  to 
incorporate  the  corrected  Section  18.2.B 
charge  on  those  tariff  sheets. 

CNG  states  that  copies  of  its  filing  are 
being  mailed  to  all  parties  to  the 
captioned  proceedings. 

Any  person  desiring  to  protest  this 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E..  Washington,  D.C. 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Conunission's  RegiUations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
Protestants  parties  to  the  proceedings. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Linwrood  A.  Walaeii,  Jr., 
Acting  Secretary. 

(FR  Doc.  98-28940  Filed  10-28-98;  8:45  am) 
MUMO  COM  snT-ei-M 


DEPARTMENT  OF  ENERGY 

Fadaral  Energy  Regulatory 
Commlaalon 

[Docket  No.  RPS9  86  OOOl 

CNG  Tranamlaslon  Corporation;  Notica 
Of  Propoaad  Changaa  In  FERC  Gas 
Tariff 

October  23, 1998. 

Take  notice  that  on  October  20, 1998, 
CNG  Transmission  Corporation,  (CNG), 
tendered  for  filing  as  part  of  its  FERC 
Gas  Tariff,  Second  Revised  Volume  No. 
1.  the  following  revised  tariff  sheets, 
with  an  effective  date  of  November  23, 
1998: 

Sheet  Nos.  142A,  153A.  162A  and  173A 
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Original  Sheet  No.  309A 

CNG  states  that  the  purpose  of  this 
filing  is  to  address  pagination  and 
supercession  errors  within  Voliune  No. 
1  of  ite  tariff.  At  Sheet  Nos.  142A.  153A. 
162A  and  173A.  CNG  seeks  to  establish 
reservation  pages  for  sheets  that  were 
not  effectively  superseded  by  CNG's 
February  13, 1998  compliance  filing  in 
Docket  No.  CP96-492.  Original  Sheet 
No.  309A  would  recapture  Sections 
11B.4.B,  11B.4.C,  and  11.B.4.D  from  the 
General  Terms  and  Conditions.  CNG 
states  that  it  inadvertently  omitted  these 
subsections  of  its  tariff  during  the 
repagination  of  this  area  as  filed  in 
Docket  No.  RP97-40&-005. 

CNG  states  that  copies  of  its  letter  of 
transmittal  and  enclosures  are  being 
mailed  to  CNG's  customere  and 
interested  state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.E..  Washington.  D.C 
20426.  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Linwood  A.  Walian,  Jr., 
Acting  Secretary. 

(FR  Doc.  98-28943  Filed  10-28-98;  8:45  am] 
MJJNa  OOM  SriT-OI-ll 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commlaalon 

[Docket  No.  CP99-1 4-0001 

Columbia  Gaa  Tranamlaalon 
Corporation:  Notica  of  Request  Under 
Blankat  Autttorliatlon 

October  23. 1998. 

Take  notice  that  on  October  13. 1998. 
Coliunbia  Gas  Transmission  Corporation 
(Columbia).  12801  Fair  Lakes  Parkway, 
Fairfax.  Virginia  22030-0146,  filed  in 
Docket  No.  CP99-1 4-000  a  request 
pursuant  to  Sections  1 57.205  and 
157.211  of  the  Commission's 
Regulations  imder  the  Natural  Gas  Act 
(18  CFR  157.205  and  157.211)  for 


authorization  to  construct  and  operate 
additional  points  of  delivery  for  firm 
transportation  service  to  existing 
customers,  under  Columbia's  blanket 
certificate  issued  in  Docket  No.  CP83- 
76-000  pursiiant  to  Section  7  of  the 
Natural  Gas  Act,  all  as  more  fully  set 
forth  in  the  request  that  is  on  file  writh 
the  Commission  and  open  to  pubUc 
inspection. 

Coliunbia  states  that  the  customers 
involved  are  Motmtaineer  Gas  Company 
(MGC)  and  Columbia  Gas  of  Ohio.  hic. 
(COH).  The  location  of  the  new  point  of 
delivery  for  MGC  is  in  Upshur  County. 
West  Virginia  and  COH's  two  new 
points  of  delivery  are  in  Medina  Coimty. 
Ohio.  The  estimated  quantities  of 
natiual  gas  to  be  deUvered  for  each  of 
the  three  new  points  of  deUvery  is  1.5 
Dth/day  and  150  Dth/aimually.  The  end 
use  of  gas  for  all  three  is  residential  and 
the  estimated  costs  to  establish  the  three 
new  points  of  deUvery  is  approximately 
S150  each  and  will  be  treated  as  O&M 
Expenses. 

Columbia  proposes  to  construct  and 
operate  a  new  point  of  delivery  to  MGC 
in  Upshur  County.  West  Virginia  which 
will  involve  construction  of 
interconnecting  facilities  located  on 
Coliunbia's  existing  right-of-way.  MGC 
will  install  a  meter  within  Coliunbia's 
existing  right-of-way  to  provide  this 
service.  The  new  point  of  deUvery  will 
allow  MGC  to  serve  Steve  Carpenter,  a 
residential  customer. 

Columbia  proposes  to  construct  and 
operate  the  new  points  of  deUvery  to 
COH  in  Medina  County.  Ohio  which 
will  involve  construction  of 
intercoimecting  CaciUties  located  on 
Columbia's  existing  right-of-way.  COH 
will  install  meten  within  Columbia's 
existing  right-of-way  to  provide  these 
services.  "Hie  new  points  of  deUvery 
will  (dlow  OOH  to  serve  Tim  A. 
Hawkins  and  Paul  Stafinski.  both  are 
residential  customers. 

Columbia  states  that  the  new  points  of 
deUvery  wiU  have  no  effect  on  peak  day 
and  annual  deUveries.  that  its  existing 
tariff  does  not  prohibit  the  addition  of 
new  deUvery  points  and  that  deUveries 
viriU  be  accompUshed  without  detriment 
or  disadvantage  to  its  other  customers 
and  that  the  total  volumes  deUvered 
will  not  exceed  total  volumes 
authorized  prior  to  this  request. 

Any  person  or  the  Commission's  staff 
may.  within  45  days  after  issuance  of 
the  instant  notice  by  the  Commission. 

file  pursuant  to  Rule  214  of  the        

Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to  Section 
157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 


filed  within  the  time  allowed  therefore, 
the  proposed  activity  shaU  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  afto-  the  time  allowed 
for  filing  a  protest,  the  instant  request 
shall  be  treated  as  an  appUcation  for 
authorization  pursuant  to  Section  7  of 
the  Natural  Gas  Act. 
Liawoed  A.  WataoB.  |r.. 
Acting  Secretary. 

[FR  Doc.  98-28933  Filed  10-28-98;  8:45  ami 
ooMtnr-ai-H 


DEPARTMENT  OF  ENERGY 
Energy  Regulatory 


[Decksl  Na  CP9S-1S-00(q 

DaupMn  Mand  Galharing  Parlnara; 
Notica  of  AppllcsAlon 

October  23. 1998. 

Take  notice  that  on  October  13, 1998, 
Dauphin  Island  Gathering  Partners 
{PUCP).  370  17th  Street,  Suite  900, 
Denver,  Colorado,  80202,  filed  in  Dodwt 
No.  CP99-16-000  an  appUcation 
pursuant  to  Section  7(c)  of  the  Natiual 
Gas  Act  for  authorization  to  lease 
additional  capacity  created  by  Texas 
Eastern  Transmission  Corporation 
(Texas  Eastern)  as  a  result  of  the 
construction  of  loop  line  on  Texas 
Eastern'  Main  Pass  System  located 
oCbhore  Louisiana,  all  as  more  fully  set 
forth  in  the  appUcation  on  file  %vith  the 
Commission  and  open  to  pubUc 
inspection. 

JmCP  requests  authorization  to  lease 
100,000  dt  equivalent  of  capacity  per 
day  from  Texas  Eastern,  which  would 
be  the  incremental  capacity  created  by 
Texas  Eastern's  propcned  construction. 
It  is  asserted  that  DIGP  would  use  the 
capacity  to  transput  gas  for  its  shippera 
from  Texas  Eastern's  Main  Pass  Block 
164  to  the  Venice  Gas  Processing  Plant 
in  Plaquemines  Parish.  Louisiana.  Texas 
Eastern  has  filed  an  appUcation 
requesting  certificate  authorization  for 
the  construction  in  Docket  No.  CP99- 
18-000. 

It  is  stated  that  DIQ*  needs  the 
capacity  to  transport  natural  gas 
reserves  from  the  offehore  Main  Pass 
and  Viosca  KnoU  Areas  to  satisfy 
increased  demand  by  DlGP's  customers. 
It  is  asserted  that  DIGP  would  levy  an 
incremental  charge  of  between  $0.00 
and  SO.IO  pa  dt  equivalent  on  those 
shippera  using  the  additional  capacity. 
It  is  explained  that  this  would  allow 
DICP  to  recover  its  monthly  lease 
payment  to  Texas  Eastern  from  those 
shippers  benefiting  from  the  additional 
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capacity  and  that  no  other  customers' 
rates  would  be  affected.  It  is  stated  that 
the  primary  term  of  the  capacity  lease 
would  be  IS  years,  commencing  January 
1,2000. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  should  on  or  before 
November  13.  1998,  file  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E..  Washington,  D.C. 
20426.  a  motion  to  intervene  or  a  protest 
in  accordance  with  the  requirements  of 
the  Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  of  385.211) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants  parties 
to  the  proceeding.  Any  person  wishing 
to  become  a  party  to  a  proceeding  or  to 
participate  as  a  party  in  any  hearing 
therein  must  file  a  motion  to  intervene 
in  accordance  with  the  Commission's 
Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
the  jiuisdiction  conferred  upon  the 
Federal  Energy  Regulatory  Conunission 
by  Sections  7  and  15  of  the  Natiual  Gas 
Act  and  the  Commission's  Rules  of 
Practice  and  Procedure,  a  hearing  will 
be  held  without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of 
the  matter  finds  that  a  grant  of  the 
certificate  is  required  by  the  public 
convenience  and  necessity.  If  a  motion 
for  leave  to  intervene  is  timely  filed,  or 
if  the  Commission  on  its  own  motion 
believes  that  a  formal  hearing  is 
required,  further  notice  of  such  hearing 
will  be  duly  given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
uiuiecessary  for  DIGP  to  appear  or  be 
represented  at  the  hearing. 
Linwood  A.  WalMNi.  Jr.. 
Acting  Secretary. 

(FR  Doc.  98-2S934  Filed  10-28-90:  8:45  un| 
OOM  t7l7-«l-ai 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commlaalofi 

[Docket  No.  CP97-609-001] 

Nonttem  Natural  Qaa  Company;  Notica 
of  Petition  To  Amend 

October  23. 1998. 

Take  notice  that  on  October  13. 1998, 
Northern  Natural  Gas  Company 


(Northern).  1111  South  103rd  Street. 
Omaha.  Nebraska  68124.  filed  in  Docket 
No.  CP97-609-001  a  petition  to  amend 
the  order  issued  November  3. 1997.  in 
Docket  No.  CP97-609-000.  et  ad., 
pursuant  to  Section  7(b)  of  the  Natural 
Gas  Act  for  permission  and  approval  to 
abandon  by  sale  to  Western  Gas 
Resources.  Inc.  (WGR)  unit  6  at  the 
Mitchell  compressor  station  in  Pecos 
County.  Texas,  rather  than  by  removal, 
all  as  more  fully  set  forth  in  the  petition 
on  file  with  the  Commission  and  open 
to  public  inspection. 

It  is  stated  that  by  order  issued 
November  3, 1997,  Northern  was 
authorized  to  abandon  by  sale  to  WGR 
certain  compression  facilities,  with 
apurtenances,  located  in  Pecos  County, 
Texas,  (Mitchell  facilities)  and  the 
services  rendered  thereby.  It  is  also 
stated  that  the  November  3, 1997,  order 
authorized  Northern  to  abandon  by 
removal  units  5  and  6  at  the  Mitchell 
compressor  station.  It  is  further  stated 
that  concurrent  with  the  approval  of 
Northern's  abandonment,  the 
Commission  declared  in  Docket  No. 
CP96-641-000  that  once  acquired  by 
WGR,  the  Mitchell  fadUties  would 
perform  a  non-jurisdictional  gathering 
function.  Northern  states  that  the  sale 
closed  effective  December  31, 1997,  and 
the  facilities  have  been  utiUzed  in 
WGR's  non-jurisdictional  gathering 
operations  since  that  date. 

Northern  states  that  due  to  enhanced 
recovery  processes,  gas  supplies 
upstream  of  the  Mitchell  faciUties  have 
increased  such  that  unit  6,  which  was 
previously  thought  to  be  unneeded,  is 
now  required  for  containing  efficient 
operations  of  the  gathering  facilities 
connected  to  the  subject  facilities. 
Therefore  Northern  requests  amendment 
of  the  November  3,  1997.  order  to 
approve  the  abandonment  of  unit  6  by 
sale  to  WGR,  rather  than  by  removal. 

Any  person  desiring  to  be  heard  or  to 
make  any  protests  with  reference  to  said 
petition  to  amend  should  on  or  before 
November  13,  1998,  file  with  the 
Federal  Energy  Regulatory  Commission, 
888  Firat  Street.  NE.,  Washington,  DC. 
20426.  a  motion  to  intervene  or  a  protest 
in  accordance  with  the  requirements  of 
the  Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  or  385.211) 
and  the  Regulations  under  the  Natural 
Gas  Act  (19  CFR  157.10)  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants  parties 
to  the  proceeding.  Any  person  wishing 
to  become  a  party  to  a  proceeding  or  to 
participate  as  a  party  in  any  bearing 
therein  must  file  a  motion  to  intervene 


in  accordance  with  the  Commission's 

Rules. 

Unwood  A.  Walaoii,  Jr. 

Acting  Secretary. 

[FR  Doc.  98-28932  Filed  10-28-98:  8:45  am) 

MUMO  0008  snT-ei-M 

DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commlaalon 

IDocfcetNo.  RP99-19-001] 

Panhandle  Eaetsm  Pipe  Line 
Company;  Notice  of  Compliance  Filing 

October  23, 1998. 

Take  notice  that  on  October  21, 1998. 
Panhandle  Eastern  Pi{>e  Line  Company 
(Panhandle)  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff.  First  revised 
volume  No.  1,  the  following  tariff  sheets 
to  be  effective  November  2, 1998: 

Original  Sheet  No.  239C 
Fourth  Revised  Sheet  No.  265 

Panhandle  states  that  the  purpose  of 
this  filing  is  to  supplement  Panhandle's 
filing  of  October  1. 1998  in  the  subject 
docket  to  comply  with  Order  No.  587- 
H.  Final  Rule  Adopting  Standards  for 
Intra-day  Nominations  and  Order 
Establishing  Implementation  Date 
issued  on  July  15. 1998  in  Docket  No. 
RM96-1-008.  The  tariff  sheets  listed 
above  revise  Sections  8.2(b)  and 
12.11(h)  of  the  General  Terms  and 
Conditions  to  clarify  that  bumped 
intemiptible  shippera  will  be  notified  of 
such  bump  through  the  LINK  System, 
the  Web  Site  and  by  telephone  and 
facsimile  communication,  and  that  the 
daily  scheduling  charge  will  not  apply 
for  the  day  of  the  bump. 

Panhandle  states  copies  of  this  filing 
are  being  served  on  all  affected 
customers,  applicable  state  regulatory 
agencies  and  all  parties  to  this 
proceeding. 

Any  person  desiring  to  protest  this 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street.  N.E..  Washington.  D.C. 
20426.  in  accordance  with  Section 
385.21 1  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission's  Regulationis.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  pubUc 
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inspection  in  the  Public  Reference 

room. 

Linwood  A.  Watson,  Jr., 

Acting  Secretary. 

(FR  Doc.  98-28941  Filed  ll>-28-98:  8:45  am] 

MUMO  OOOE  cnr-oi-M 

DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commlaalon 

[Docket  No.  CP99-18-0001 

Texaa  Eaatem  Tranamlssion 
Corporation;  Notice  of  Application 

October  23. 1998. 

Take  notice  that  on  October  13. 1998. 
Texas  Eastern  Transmission  Corporation 
(Texas  Eastern),  5400  Westheimer  Court, 
Houston,  Texas  77251-1642,  filed  in 
Docket  No.  CP99-18-000  an  appUcation 
pursuant  to  Section  7(c)  of  the  Natural 
Gas  Act  for  authorization  to  construct 
and  operate  additional  pipeline 
faciUties  to  expand  the  capacity  of  its 
Main  Pass  System,  ofbhore  Louisiana, 
and  to  lease  the  additional  capacity  to 
Dauphin  Island  Gathering  Partners 
(DIGP),  all  as  more  fully  set  forth  in  the 
application  on  file  with  the  Commission 
and  open  to  pubUc  inspection. 

Texas  Eastern  proposes  to  construct, 
install,  own.  operate  and  maintain 
approximately  9.65  miles  of  24-inch 
diameter  pipeline  and  appurtenances, 
looping  Texas  Eastern's  existing  16-inch 
line,  which  is  part  of  its  Main  Pass 
System,  between  Block  95  and  Block  92 
of  this  system.  Texas  Eastern  proposes 
to  construct  and  operate  a  new  subsea 
connection  at  Main  Pass  Block  92. 

It  is  stated  that  the  proposed 
expansion  facilities  would  add  100,000 
dt  equivalent  of  capacity  per  day  to 
Texas  Eastern's  existing  capacity  which 
is  fiilly  subscribed.  It  is  explained  that 
the  additional  capacity  would  be  leased 
to  DIGP  following  negotiations  which 
were  the  result  of  an  open  season  held 
in  February  1998.  DIGP  has  filed  an 
appUcation  in  Docket  No.  CP99-16-000 
for  authorization  to  lease  the  additicmal 
capacity  from  Texas  Eastern.  It  is  stated 
that  the  primary  term  of  the  capacity 
lease  would  be  15  yeara.  commencing 
January  1.  2^. 

It  is  estimated  that  the  total  cost  of  the 
proposed  faciUties  would  be 
approximately  $15,000,000.  to  be 
financed  with  short-term  loans, 
borrowing  under  revolving  credit 
arrangements  or  funds  on  hand.  It  is 
requested  that- a  certificate  be  issued 
allowing  construction  to  take  place 
during  die  1999  summer  construction 
season. 


Texas  Eastern  states  that  the 
expansion  faciUties  would  benefit  its 
system  by  providing  access  to  newly 
available  offshore  gas  suppUes  to  Texas 
Eastern's  customers  at  the  Venice  Gas 
Processing  Plant  in  Plaquemines  Parish. 
Louisiana.  Texas  Gas  further  states  that 
the  additional  capacity  would  enhance 
flexibiUty  on  its  system,  without  any 
additional  cost  to  its  customers,  since 
DIGP's  shippera  would  pay  an 
incremental  rate  which  would  cover 
DIGP's  monthly  lease  payments  to  Texas 
Eastern. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
appUcation  should  on  or  before 
November  13, 1998.  file  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  D.C. 
20426,  a  motion  to  intervene  or  a  protest 
in  accordance  with  the  requirements  of 
the  Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  or  385.211) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  wiU  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants  parties 
to  the  proceeding.  Any  person  wishing 
to  become  a  party  to  a  proceeding  or  to 
participate  as  a  party  in  any  hearing 
therein  must  file  a  motion  to  intervene 
in  accordance  with  the  Commissicm's 
Rules. 

A  person  obtaining  intervenor  status 
wiU  be  placed  on  the  service  list  , 

maintained  by  the  Secretary  of  the 
Commission  and  wiU  receive  copies  of 
aU  documents  filed  by  the  appUcant  and 
by  every  one  of  the  intervenon.  An 
intervenor  can  file  for  rehearing  of  any 
Commission  order  and  can  petition  for 
court  review  of  any  such  order. 
However,  an  intovenor  must  submit 
copies  of  comments  or  any  other  filing 
it  makes  with  the  Commission  to  every 
other  intervenor  in  the  proceeding,  as 
weU  as  14  copies  with  the  Commission. 

A  person  does  not  have  to  intervene, 
however,  in  order  to  have  comments 
considered.  A  person,  instead,  may 
submit  two  copies  of  comments  to  the 
Secretary  of  the  Commission. 
Commenters  wiU  be  placed  on  the 
Commission's  environmental  mailing 
Ust.  wiU  receive  copies  of 
environmental  dociiments  and  will  be 
able  to  participate  in  meetings 
associated  with  the  Commission's 
environmental  review  process. 
Commentere  will  not  be  required  to 
serve  copies  of  filed  documents  cm  all 
other  parties.  However,  commentere 
will  not  receive  copies  of  aU  documents 
filed  by  other  parties  or  issued  by  the 
Commission  and  will  not  have  the  right 
to  seek  rehearing  or  appeal  the 


Commissionls  final  order  to  a  fiederal 
court. 

The  Commission  vnW.  consider  aU 
comments  and  concerns  equally, 
whether  filed  by  commenters  or  those 
requesting  intervenor  status. 

Take  further  notice  that,  purauant  to 
the  authority  contained  in  and  subject  to 
the  jurisdiction  conferred  upon  the 
Federal  Energy  Regulatory  Commission 
by  Sections  7  and  15  of  the  Natural  Gas 
Act  and  the  Commission's  Rules  of 
Practice  and  Procedure,  a  hearing  wiU 
be  held  without  further  notice  before  the 
Commissi(m  or  its  designee  on  this 
appUcation  if  no  motion  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of 
the  matter  finds  that  a  grant  of  the 
certificate  is  required  by  the  pubUc 
convenience  and  necessity.  If  a  motion 
for  leave  to  intervene  is  timely  filed,  or 
if  the  Commission  on  its  own  motion 
beUeves  that  a  formal  hearing  is 
required,  further  notice  of  such  hearing 
will  be  didy  given. 

Under  the  procedure  herein  provided 
for,  imless  otherwise  advised,  it  wiU  be 
unnecessary  for  Texas  Eastern  to  appear 
m  be  represented  at  the  hearing. 
Ihiwil  A.  WalMii.  |r.. 
Acting  Secnetaiy. 

IFR  Doc  96-28935  Piled  10-28-46:  8:45  am] 
isnr-at-M 


DEPARTMENT  OF  ENERGY 


[DocM  Na  RPM-aO-OOl] 

TrunMkw  Qaa  Company:  Notica  of 

CompHance  FWng 

October  23. 1998. 

Take  notioa  that  on  October  21, 1998. 
Trunkline  Gas  Company  (Tiunkline) 
tendered  far  filing  u  put  of  its  FERC  Gu 
Gariff,  Fust  Reviaed  Volume  No.  1,  the 
iollowing  taritf  sheets  to  be  effective 
November  2. 1998: 

Sub  Second  Reviaed  Sheet  Na  167A 
Sub  Ordinal  Sheet  No.  167C 
Second  ReviMd  Sheet  No.  177 

Trunkline  states  that  the  purpose  of  this 
filing  is  to  supplement  Tninkline's  filing  of 
October  1. 1998  in  the  subject  docket  to 
comply  with  Order  No.  S87-I1.  Final  Rule 
Adopting  Standards  far  Intranlay 
Nominations  and  Order  EstabU^ing 
faoplemenUbtMi  Date  issued  on  July  IS.  1996 
in  Docket  Na  RM96-1-006.  The  tariff  sheets 
included  bereyrith  revise  Sections  3.1(B). 
3.1(C)  and  5.1(A)  of  the  General  Temu  and 
Conditions  to  clarify  that  bumped 
intenuptible  shippers  will  be  notified  of  such 
bump  through  the  UNK  System,  the  Web  Site 
and  by  tele|^one  and  ^Msimile 
communicatioa.  and  that  tlie  daily 
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scheduling  charge  will  not  apply  for  the  day 
of  the  bump. 

Tninkline  states  that  copies  of  this  Rling 
are  being  served  on  all  affected  customers, 
applicable  state  regulatory  agencies  and  all 
parties  to  this  proceeding. 

Any  person  desiring  to  protest  this  filing 
should  file  a  protest  with  the  Federal  Energy 
Regulatory  Commission,  888  First  Street, 
N.E.,  Washington.  D.C  20426,  in  accordance 
with  Section  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  protests 
must  be  Tiled  as  provided  in  Section  154.210 
of  the  Commission's  Regulations.  Protests 
vill  be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make  protestants 
parties  to  the  proceedings.  Copies  of  this 
filing  are  on  file  with  the  Commission  and 
are  available  for  public  inspection  in  the 
Public  Reference  Room. 
Unwood  A.  WatMMi.  Jr.. 
Acting  Secretary. 

jFR  Doc.  98-28942  Filed  10-28-98:  8:45  am) 
WLUNO  coot  fnr-oi-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Doctot  No.  CP99-20-0001 

Wllliston  Basin  Intsrstata  Pipeline 
Company;  Notice  of  Application 

October  23. 1998. 

Take  notice  that  on  October  15. 1998, 
WilUston  Basin  Interstate  Pipeline 
Company  (Williston  Basin).  200  North 
Third  Street.  Suite  300,  Bismarck.  North 
Dakota  58501.  filed  in  Docket  No.  CP99- 
20-000  an  application  pursuant  to 
Section  7(b)  of  the  Natural  Gas  Act  for 
permission  and  approval  to  abandon 
four  farm  taps  in  Washakie  County. 
Wyoming,  all  as  more  fully  set  forth  in 
the  application  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Specifically,  Williston  Basin  proposes 
to  abandon  the  following  farm  taps: 

•  Busch  farm  tap  at  Station  No. 
283-f  34  located  on  the  Slick  Creek 
transmission  line  in  SWV4  Section  9. 
T47N.  R92W.  Washakie  County. 
Wyoming; 

•  Wagon  Wheel  farm  tap  at  Station 
No.  401-»^65  located  on  the  Slick  Creek 
transmission  line  in  NE'A  Section  28. 
T47N,  R92W,  Washakie  County. 
Wyoming; 

•  McKamey  fiarm  tap  at  Station  No. 
4802-t-82  located  on  the  Madden- 
Worland  transmission  line  in  NEV4 
Section  27,  T47N.  R92W.  Washakie 
County.  Wyoming;  and. 

•  Hiland  farm  tap  at  Station  No. 
4818-f47  located  on  the  Madden- 
Worland  transmission  line  in  SEV4 


Section  22,  T47N.  R92W,  Washakie 
County.  Wyoming. 

Williston  Basin  states  that  Wyoming 
Gas  Company,  a  local  distribution 
company,  now  serves  the  customers 
previously  served  by  these  farm  taps 
through  its  distribution  system  and  did 
not  express  opposition  to  the  proposed 
abandonments. 

Williston  Basin  states  that  pro)ect 
activity  at  each  site  will  entail  the 
excavation  of  the  site  within  the 
existing,  previously  disturbed  pipeline 
right-of-way.  and  will  include  capping 
of  the  tap  riser  at  the  mainline 
connection.  Williston  Basin  further 
states  the  riser,  surface  piping  and  pipe 
fence,  if  present,  will  be  removed  and 
the  excavation  backfilled  to  natiual 
contours  and  reseeded. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  should  on  or  before 
November  13,  1998.  file  vyith  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street,  N.E..  Washington.  D.C. 
20426,  a  motion  to  intervene  or  a  protest 
in  accordance  with  the  requirements  of 
the  Commission's  Rules  of  Practice  and 
Procediue  (18  CFR  385.214  or  385.211) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants  parties 
to  the  proceeding.  Any  person  wishing 
to  become  a  party  to  a  proceeding  or  to 
participate  as  a  party  in  any  hearing 
therein  must  file  a  motion  to  intervene 
in  accordance  with  the  Commission's 
Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
the  jurisdiction  conferred  upon  the 
Federal  Energy  Regulatory  Commission 
by  Sections  7  and  15  of  the  Natural  Gas 
Act  and  the  Commission's  Rules  of 
Practice  and  Procedure,  a  hearing  will 
be  held  without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of 
the  matter  finds  that  permission  and 
approval  for  the  proposed  abandonment 
are  required  by  the  public  convenience 
and  necessity.  If  a  motion  for  leave  to 
intervene  is  timely  filed,  or  if  the 
Commission  on  its  own  motion  believes 
that  a  formal  hearing  is  required,  further 
notice  of  such  hearing  will  be  duly 
given. 

Under  the  procedure  herein  provided 
for.  imless  otherwise  advised,  it  will  be 


uimecessiiry  for  Willistoh  Basin  to 

appear  or  be  represented  at  the  hearing. 

Unwood  A.  WatMin,  }r.. 

Acting  Secretary. 

(PR  Doc.  9S-28936  Filed  10-2^-98;  8:45  am) 

■UMQ  CODE  •nr-ei-M 

DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  EC»»-6-000,  et  el.] 

Baltimore  Gas  and  Electric  Company, 
et  al.;  Electric  Rata  and  Corporate 
Regulation  Fillnga 

October  22. 1998. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Conunission: 

1.  Baltimore  Gas  and  Electric  Company 

(Docket  No.  EC99-5-000| 

Take  notice  that  on  October  19. 1998, 
Baltimore  Gas  and  Electric  Company 
(Applicant)  filed,  pursuant  to  Swrtion 
203  of  the  Federal  Power  Act  (FPA),  16 
use.  §  824b  (1994).  and  Part  33  of  the 
Commission's  Regulations.  18  CFR  Part 
33.  an  Application  for  an  order 
authorizing  and  approving  the 
implementation  of  a  holding  company 
structure. 

Pursuant  to  a  share  exchange,  owners 
of  BGE's  common  stock  will  exchange, 
one  for  one,  their  shares  of  stock  for 
shares  of  the  common  stock  of  a  new 
corporation  (HoldCo).  The  subsidiaries 
of  BGE  will  become  subsidiaries  of 
HoldCo. 

A  copy  of  the  Application  has  been 
served  on  the  state  utility  regulatory 
commission  of  Maryland  and 
Pennsylvania. 

Comment  date:  November  18. 1998.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  M-S-R  Public  Power  Agency; 
Modesto  Irrigation  District;  City  of 
SanU  Qara.  California;  City  of 
Redding,  California 

(Docket  No.  EL99-4-000I 

Take  notice  that  on  October  16, 1998. 
the  M-S-R  Public  Power  Agency,  the 
Modesto  Irrigation  District,  the  City  of 
Santa  Clara,  California  and  the  City  of 
Redding.  California,  tendered  for  filing, 
in  a  joint  pleading,  independent 
requests  for  waiver  of  the  separation  of 
function  requirements  of  Conunission 
Order  No.  889. 

Comment  date:  November  23. 1998.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 
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3.  Duke  Enei^gy  Corporation 

[Docket  Nos.  ER97-2099-002  and  ER97- 
2212-0021 

Take  notice  that  on  October  19. 1998. 
Duke  Energy  Corporation  (Duke), 
tendered  for  filing  a  complitmce  report 
in  the  above-referenced  dockets  in 
response  to  the  Federal  Energy 
Regulatory  Commission's  September  17, 
1998.  Order  in  Docket  No.  ER97-2099- 
002.  The  report  relates  to  refunds  in 
connection  with  transmission  services 
for  the  Seneca  Lig^t  and  Water  Board. 
Seneca.  South  Carolina  and  the 
Commissioners  of  Public  Works  of  the 
City  of  Greenwood.  South  Carolina. 

Comment  date:  November  10,  1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  MidAmerican  Enei^gy  Company 

(Docket  No.  ER97-4555-O00I 

Take  notice  that  on  October  19. 1998. 
MidAmerican  Enei^  Company 
(MidAmerican).  P.O.  Box  657,  666 
Grand  Avenue.  Des  Moines.  Iowa  50303. 
tendered  for  filing  a  notice  of 
Mrithdrawal  of  the  changes  to  its  Open 
Access  Transmission  Tariff  previously 
filed  in  the  above-referenced  docket. 

Copies  of  the  notice  of  withdrawal 
were  served  on  all  parties  to  this 
proceeding. 

Comment  date:  November  10. 1998.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  California  Independent  System 
Operator  Coqporation 

(Docket  No.  ER98-1 846-001) 

Take  notice  that  on  October  19. 1998. 
the  California  Independent  System 
Operator  Corporation  (ISO),  tendered  for 
filing  the  executed  Amendment  No.  1 . 
to  the  Meter  Service  Agreement  for 
Scheduling  Coordinators  between 
Electric  Clearinghouse.  Inc..  and  the  ISO 
for  acceptance  by  the  Commission.  The 
ISO  states  that  this  filing  revises  the 
Meter  Service  Agreement  for  Scheduling 
Coordinators,  as  directed  by  the 
Commission,  to  comply  with  the 
Commission's  order  issued  December 
17. 1997  in  Pacific  Gas  and  Electric  Co., 
81  FERC  161.320  (1997). 

The  ISO  states  that  this  filing  has  been 
served  on  all  parties  listed  on  the 
official  service  list  in  the  above- 
referenced  dockets. 

Comment  date:  November  10, 1998.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Comment  date:  November  10. 1998.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


6.  Rochester  Gas  and  Electric 
Corporation 

[Docket  No.  ER98-3921-001  and  ER98- 
3922-001] 

Take  notice  that  on  October  19. 1998. 
Rochester  Gas  and  Electric  Corporation 
(RG&E).  tendered  for  filing  with  the 
Federal  Energy  Regulatory  Commission 
(Conunission)  the  revised  form  of 
service  agreements  and  network 
operating  agreements  for  the  provision 
of  network  service  to  the  Villages  of 
Spencerport  and  Angelica.  New  York,  in 
compliance  Mdth  the  Commission's 
September  18, 1998,  order  in  the  above- 
referenced  proceeding. 

A  copy  of  this  filing  letter  has  been 
served  on  all  parties  on  the 
Commission's  official  service  list. 

Comment  date:  November  10, 1998.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  Duquesne  Light  Company 

[Docket  No.  ER98-4 1 59-O01 1 

Take  notice  that  on  October  19. 1998. 
Duquesne  Light  Company  (Duquesne). 
tendered  for  filing  its  Code  of  Conduct 
in  compliance  with  the  Commission's 
Order  of  October  2. 1998  in  Docket  No. 
ER98-4159-000. 

Comment  date:  November  10,  1998.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  Constellation  Energy  Sonrce,  Inc. 

[Docket  No.  ER99-198-000I 

Take  notice  that  on  October  16. 1998. 
Constellation  Energy  Source.  Inc.  (CES). 
tendered  for  filing  an  amendment  to  its 
October  14. 1998,  application  filed  in 
the  above-referenced  docket. 

Comment  date:  November  10, 1998.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

9.  Rochester  Gas  and  Electric 
Corporatioo 

[Docket  No.  ER99-234-000] 

Take  notice  that  on  October  19. 1998, 
Rochester  Gas  and  Electric  Corporation 
(RG&E).  filed  a  Market  Based  Service 
Agreement  between  RG&E  and  Southern 
Company  Energy  Maiketing  (Customer). 
This  Service  Agreement  specifies  that 
the  Customer  has  agreed  to  the  rates, 
term  and  conditions  of  RG&E's  FERC 
Electric  Rate  Schedule  No.  3.  Original 
Volume  No.  1  (Power  Sales  Tariff) 
accepted  by  the  Commission. 

RG&E  requests  waiver  of  the 
Commission's  sixty  (60)  day  notice 
requirements  and  an  effective  date  of 
October  14. 1998.  for  Southern 
Company  Energy  Maiketing  Service 
Agreement 


RG&E  has  served  copies  of  the  filing 
on  the  New  Yorii  State  Public  Service 
Conunission  and  on  the  Customer. 

Comment  date:  November  10. 1998.  in 
accordance  vtrith  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  Black  Hills  Corporation 

[Docket  No.  ER99-236-0001 

Take  notice  that  on  October  19. 1998. 
Black  Hills  Corporation  which  operates 
its  electric  utility  business  under  the 
assumed  name  of  Black  Hills  Power  and 
Light  Company  (Blade  Hills),  tendered 
for  filing  an  Umbrella  Service 
Agreement  for  Short-Term  Firm  Point- 
to-Point  Transmission  Service  with 
Merchant  Enei^gy  Group  of  the 
Americas.  Inc. 

Black  Hills  requests  that  the 
Agreements  be  made  effective  on 
October  14. 1998. 

Copies  of  the  filing  were  provided  to 
the  regulatory  commission  of  each  of  the 
states  of  Montana.  South  DakoU.  and 
Wyoming. 

Comment  date:  November  10. 1998.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

11.  Allegiieny  Power  Service 
CorporatioB,  on  bdialf  of  Mooongahela 
Power  Co..  The  Potoauc  Ediaon 
CoaqMny,  and  Wast  Penn  Power 
Company;  (Allei^ieny  Power) 

(Docket  No.  ER99-237-000| 

Take  notice  that  on  October  19. 1998. 
Allegheny  Po%ver  Service  Corporation 
on  behalf  of  Monongahela  Power 
Company.  The  Potomac  Edison 
Company  and  West  Penn  Power 
Company  (Alle^eny  Power  or  AP). 
tendered  for  filing  Amendment  No.  2.  to 
AP's  Pro  Forma  ^>en  Access 
Transmission  Tariff  to  update  the  Tariff 
to  include  ciurent  information  and 
Conunission  approved  practices. 

Allegheny  Power  requests  an  October 
15. 1998.  effective  date  for  this 
amendment. 

Copies  of  the  filing  have  been 
provided  to  the  Public  Utilities 
Commission  of  Ohio,  the  Pennsylvania 
Public  UtiUty  Commission,  the 
Maryland  Pi^lic  Service  Commission, 
the  Virginia  State  Corporation 
Commission,  the  West  Vii^ginia  Public 
Service  Commission. 

Comment  date:  November  10. 1998.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

12.  Illinois  Power  Company 

[Docket  No.  ER99-240-000] 

Take  notice  that  on  October  19. 1998. 
Illinois  Power  Company  (Illinois 
Pow«-).  500  South  27th  Street.  Decatur, 
Illinois  62526.  tendered  for  filing  a 
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Power  Sales  Tariff.  Service  Agreement 
under  which  Enserch  Energy  Services, 
Inc..  will  take  service  under  Illinois 
Power  Company's  Power  Sales  Tariff. 
The  agreements  are  based  on  the  Form 
of  Service  Agreement  in  Illinois  Power's 
tariff. 

Illinois  Power  has  requested  an 
efiisctive  date  of  September  29, 1998. 

Conunent  date:  November  10. 1998.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

13.  FIrMEnergy  System 

IDockat  No.  ER99-241-000I 

Take  notice  that  on  October  19. 1998, 
FirstEnergy  System  tendered  for  filing  a 
Service  Agreement  to  provide  Firm 
Point-to-Point  Transmission  Service  for 
Consumers  Energy  Company  and  The 
Detroit  Edison  Company  (referred  to 
collectively  as  the  Michigan 
Companies),  the  Transmission 
Customers.  Services  are  being  provided 
under  the  FirstEnergy  System's  Open 
Access  Transmission  Tariff  submitted 
for  filing  by  the  Federal  Energy 
Regulatory  Commission  in  Docket  No. 
ER97-412-000. 

The  proposed  effective  date  under  the 
Service  Agreement  is  October  1, 1998, 
for  the  above  mentioned  Service 
Agreement  in  this  filing. 

Comment  date:  November  10. 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

14.  Ohio  Valley  Electric  Corporadoa 
Iiidiaiia>K«ntucky  Electric  CoqMrelion 

IDockat  No.  ER99-242-O001 

Take  notice  that  on  October  19, 1998, 
Ohio  Valley  Electric  Corporation 
(including  its  wholly-owned  subsidiary, 
Indiana-Kentucky  Electric  Corporation) 
(OVEC),  tendered  for  filing  a  Service 
Agreement  for  Non-Firm  Point-To-Point 
Transmission  Service,  dated  October  8, 
1998  (the  Service  Agreement),  between 
Statoil  Energy  Trading,  Inc.  (SETI)  and 
OVEC. 

OVEC  proposes  an  effective  date  of 
October  8, 1998,  and  requests  waiver  of 
the  Commission's  notice  requirement  to 
allow  the  requested  effective  date.  The 
Service  Agreement  provides  for  non- 
firm  transmission  service  by  OVEC  to 
SETI. 

In  its  filing.  OVEC  states  that  the  rates 
and  charges  included  in  the  Service 
Agreement  are  the  rates  and  charges  set 
forth  in  OVEC's  Open  Access 
Transmission  Tariff. 

A  copy  of  this  filing  was  served  upon 
SETI. 

Comment  date:  November  10, 1998.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


15.  Califbmia  Independent  System 
Operator  Corporation 

(Docket  No.  ER9»-243-000] 

Take  notice  that  on  October  19, 1998. 
the  California  Independent  System 
Operator  Corporation  (ISO),  tendered  for 
filing  a  Meter  Service  Agreement  for  ISO 
Metered  Entitles  (Meter  Service 
Agreement)  between  the  ISO  and  the 
Monsanto  Company  (Monsanto)  for 
acceptance  by  Uie  Commission. 

The  ISO  states  that  this  filing  has  been 
served  on  Monsanto  and  the  California 
Public  Utilities  Commission. 

The  ISO  is  requesting  waiver  of  the 
60-day  notice  requirement  to  allow  the 
Meter  Service  Agreement  to  be  made 
effective  as  of  October  13, 1998. 

Comment  date:  November  10. 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

16.  Central  Hudson  Gas  and  Electric 
Corporatioa 

(Docket  No.  ER99-245-000I 

Take  notice  that  on  October  19. 1998. 
Central  Hudson  Gas  and  Electric 
Corporation  (CHGftE).  tendered  for 
filing  pursuant  to  Section  35.12  of  the 
Federal  Energy  Regulatory 
Commission's  (Commission) 
Regulations  in  18  CFR  a  Service 
Agreement  between  CHGftE  and 
Amerada  Hess  Corporation.  The  terms 
and  conditions  of  service  under  this 
Agreement  are  made  pursuant  to 
CHG&E's  FERC  Electric  Rate  Schedule. 
Original  Volimie  No.  1  (Power  Sales 
Tariff),  accepted  by  the  Commission  in 
Docket  No.  ER97-890-000. 

CHGftE  also  has  requested  waiver  of 
the  60-day  notice  provision  pursuant  to 
18  CFR  Section  35.11  and  an  effective 
date  of  September  30, 1998  for  the 
service  agreement. 

A  copy  of  this  fiUng  has  been  served 
on  the  Public  Service  Commission  of  the 
State  of  New  York. 

Comment  date:  November  10, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

17.  American  Ref-Fuel  Company  of 
Delaware  Valley,  L.P. 

(Docket  No.  ER99-246-000) 

Take  notice  that  on  October  19, 1998, 
American  Ref-Fuel  Company  of 
Delaware  Valley,  L.P..  tendered  for 
filing  notice  of  succession  of  American 
Ref-Fuel  Company  of  Delaware  Coimty. 
L.P.  to  report  its  name  change  to 
American  Ref-Fuel  Company  of 
Delaware  Valley.  L.P. 

Comment  date:  November  10, 1998.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


18.  Allegheny  Power  Sanrice 
Corporation,  on  behalf  of  Monongahela 
Power  Co.,  Ilie  Potomac  Edison 
Campanj  and  Wert  Penn  Power 
Compan]r;  (AUeglieny  Power) 

(Docket  No.  ER99-249-000| 

Take  notice  that  on  October  19. 1998. 
Allegheny  Power  Swvice  Corporation 
on  behaff  of  Monongahela  Power 
Company.  The  Potomac  Edison 
Company  and  West  Penn  Powrar 
Company  (Allegheny  Power),  tendered 
for  filing  Supplement  No.  6  to  add  one 
(1)  new  Customer  to  the  Market  Rate 
Tariff  under  which  Allegheny  Power 
offsrs  generation  services. 

Allegheny  Power  requests  a  waiver  of 
notice  requirements  to  make  service 
available  as  of  October  16, 1998.  to 
Baltimore  Gas  and  Electric  Company. 

Copies  of  .the  filing  have  been 
provided  to  the  PubUc  UtiUties 
Commission  of  Ohio,  the  Pennsylvania 
Public  UtiUty  Commission,  the 
Maryland  Pidilic  Service  Commission, 
the  Virginia  State  Corporation 
Commission,  the  West  Virginia  PubUc 
Service  Commission,  and  all  parties  of 
record. 

Comment  date:  November  10. 1998.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

19.  Public  Service  Coaqiany  of  New 
Mexico 

(Docket  No.  ER9B-2S0-000) 

Take  notice  that  on  October  19. 1998. 
Public  Service  Company  of  New  Mexico 
(PNM).  submitted  for  filing  an  executed 
service  agreement  for  point-to-point 
transmission  service  under  the  terms  of 
PNM's  Open  Access  Transmission 
Service  Tariff,  with  Tucson  Electric 
Power  Company  (TEP).  dated  October 
12, 1998,  for  Non-Firm  Service.  PNM's 
filing  is  available  for  pubUc  inspection 
at  its  ofiices  in  Albuquerque,  New 
Mexico. 

PNM  requests  an  effective  date  of 
February  17, 1997.  for  the  service 
agreement. 

Comment  date:  November  10, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

20.  Nancy  Lampton 

(Docket  No.  ID-324S-O00I 

Take  notice  that  on  October  6, 1998, 
Nancy  Lampton  (Applicant)  tendered 
for  filing  with  the  Federal  &iergy 
Regulatory  Commission  an  application 
imder  Section  305(b)  of  the  Federal 
Power  Act  to  hold  the  following 
positions:  Director— Baltimore  Gas  and 
Electric  Company.  Director — Bank  One 
Kentucky.  N.A. 


Federal  Register /Vol.  63.  No.  209 /Thursday.  October  29,  1998 /Notices 


58025 


Comment  date:  November  5, 1998.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

21.  U.S.  Department  of  Energy, 
Southwestern  Power  Administration 

(Docket  No.  N]98-2-000| 

Take  notice  that  on  October  16, 1998, 
Southwestern  Power  Administration 
tendered  for  filing  a  change  to  its 
Standards  of  Conduct  with  Partial 
Waiver  in  compUance  with  the 
Commission's  order  in  this  docket 
issued  on  September  18, 1998,  84  FERC 
61,257.  This  filing  covers  services  in 
excess  of  those  required  to  fulfill 
deliveries  of  Federal  Power  in 
accordance  with  Southwestern 's 
mission  under  Section  5  of  the  Flood 
Control  Act  of  1944. 

The  Commission's  order  granted 
Southwestern 's  request  for  waiver  of  the 
separation  of  functions  requirements 
and  directed  Southwestern  to  submit 
revised  Standards  of  Conduct. 
Southwestern  has  complied  with  the 
Commission's  order  to  assure  non- 
discriminatory, non-preferential 
apphcation  of  the  open-access  tariff 
provisions  covered  by  this  filing. 

Comment  date:  November  23. 1998.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

22.  Big  Rivers  Electric  Corporation 

(Docket  No.  N)98-S-000) 

Take  notice  that  on  October  15. 1998, 
Big  Rivers  Electric  Corporation  (Big 

Rivers)  submitted  for  filing  a  revised 

Standard  of  Conduct  pursuant  to  18  CFR 
37.4  in  compUance  with  the 
Commission's  September  18, 1998  order 
in  Docket  No.  N)98-5-000  reported  at 
84  FERC  1 61,257  (1998).  These 
Standards  of  Conduct  relate  to  Big 
Rivers'  implementation  of  its  open 
access  transmission  tariff,  which  tariff 
was  found  to  constitute  a  reciprocal 
tariff  in  a  declaratory  order  issued  by 
the  Commission  on  September  18, 1998. 

Comment  date:  November  23, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

23.  Consolidated  Edison  Company  of 
New  York,  Inc. 

(Docket  No.  OA96-13fr-005| 

Take  notice  that  on  October  16. 1998. 
Consolidated  Edison  Company  of  New 
York.  Inc.  (Con  Edison)  tendered  for 
filing  revised  tariff  sheets  in  compUance 
with  the  Commission's  September  18. 
1998  letter  order  in  this  proceeding. 

The  September  18  order  approved  a 
settlement  resolving  all  of  the  issues  in 
this  proceeding  that  were  not  reserved 
for  hearing.  The  order  directed  Con 
Edison  to  file  revised  tariff  sheets 


reflecting  the  approved  settlement  rates 
effective  as  of  July  9. 1996.  Con  Edison 
states  that  the  revised  tariff  sheets 
conform  to  the  terms  of  the  approved 
settlement  agreement. 

Comment  date:  November  23. 1998.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

24.  Atlantic  City  Electric  Company 

[Docket  No.  OA97-97-002 

Take  notice  that  on  October  19. 1998, 
Atlantic  City  Electric  Company  tendered 
for  filing  revised  Standards  of  Conduct 
in  compliance  with  the  Commission's 
September  18, 1998  Order. 

Comment  date:  November  23, 1998.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

25.  Delmarva  Power  ft  Light  Company 

[Docket  No.  OA97-467-002 

Take  notice  that  on  October  19. 1998. 
Delmarva  Power  &  Light  Company 
tendered  for  filing  revised  Standards  of 
Conduct  in  compliance  with  the 
Commission's  September  18, 1998 
Order. 

Comment  date:  November  23, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

26.  Coso  Finance  Partners  (Navy  I 
FaciUty) 

(Docket  No.  QF84-327-005 

On  October  16. 1998.  Coso  Finance 
Partners,  302  South  36th  Street,  Omaha, 
Nebraska  68131,  filed  with  the  Federal 
Energy  Regulatory  Commission  an 
appUcation  for  recertification  of  a 
taciUty  as  a  quaUfying  small  power 
production  faciUty  pursuant  to  Section 
292.207(b)  and  (d)(2)  of  the 
Commission's  regulations.  No 
determination  ius  been  made  that  the 
submittal  constitutes  a  complete  filing. 

The  Commission  previously  certified 
the  facility  as  a  quaUfying  smaU  power 
production  faciUty  on  July  30, 1984  in 
Docket  No.  QF84-327-000  and 
recertified  the  faciUty  in  Docket  Nos. 
QF84-327-001  and  QF84-327-003. 
Recertification  is  being  sought  to  reflect 
a  change  in  the  status  of  one  of  the 
owners  of  the  fsciUty. 

Comment  date:  November  16. 1998.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

27.  Coso  Energy  Devriopers  (ELM 
FacUity) 

(Docket  No.  QF86-590-007] 

On  October  16. 1998.  Coso  Energy 
Developers,  302  South  36th  Street. 
Omaha.  Nebraska  68131,  filed  with  the 
Federal  Energy  Regulatory  Commission 
an  appUcation  for  recertification  of  a 
faciUty  as  a  quaUfying  smaU  power 


production  faciUty  pursuant  to  Section 
292.207(b)  and  (d)(2)  of  the 
Commission's  regulations.  No 
determination  has  been  made  that  the 
submittal  constitutes  a  complete  filing. 

The  Commission  previously  certified 
the  faciUty  as  a  quaUfying  smaU  power 
production  faciUty  in  1986  in  Docket 
No.  QF86-590-000  and  recertified  the 
faciUty  in  Docket  Nos.  QF86-590-001. 
-003  and  -005.  Recertification  is  being 
sought  to  reflect  a  change  in  the  status 
of  one  of  the  owners  of  the  faciUty. 

Comment  date:  November  16, 1998,  in 
accordance  with  Standard  Paragraph  £ 
at  the  end  of  this  notice. 

28.  Coso  Power  Developers  (Navy  II 
Facility) 

(Docket  No.  (^86-591-007) 

On  October  16, 1998.  Coso  Power 
Developers,  302  South  36th  Street. 
Omaha,  Nebraska  68131,  filed  with  the 
Federal  Energy  Regulatory  Commission 
an  appUcation  for  recertification  of  a 
faciUty  as  a  qualifying  smaU  power 
production  &ciUty  pursuant  to  SectioD 
292.207(b)  and  (dK2)  of  the 
Commission's  regulations.  No 
determination  hu  been  made  that  the 
submittal  constitutes  a  complete  filing. 

The  Commissim  [neviously  certified 
the  faciUty  as  a  qualifying  small  power 
production  EadUfy  on  August  6. 1986  in 
Docket  No.  QF86-591-000  and 
recertified  the  faciUty  in  Dodcet  Nos. 
QF86-591-001  to  -003  and  -005. 
Reoertificati<m  is  being  sought  to  reflect 
a  change  in  the  status  of  one  of  the 
o%vners  of  the  faciUfy. 

Comment  date:  November  16. 1998.  in 
accordance  with  Standard  Paragraph  E 
at  the  &ad  of  this  notice. 

29.  Norcoa  Power  Partners  L.P. 

(Docket  No.  QF89-299-004] 

On  October  16. 1998.  Norcon  Power 
Partners  L.P..  302  South  36th  Street. 
Omaha.  Nebraska  68131,  filed  with  the 
Federal  Energy  R^ulatory  Commission 
an  appUcation  for  recertification  of  a ' 
faciUty  as  a  qualifying  cogeneration 
faciUty  pursuant  to  Section  292.207(b) 
and  (d)(2)  of  the  Commission's 
regulations.  No  determination  has  been 
made  that  the  submittal  constitutes  a      ' 
complete  filing. 

The  Commission  previously  certified 
the  faciUty  as  a  quaUfying  cogeneration 
faciUty  on  October  23, 1989.  in  Docket 
No.  QF89-299-000.  Recertification  is 
being  sought  to  reflect  a  change  in  the 
status  of  one  of  the  owners  of  the 
faciUfy. 

Comment  date:  November  16, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 
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Standard  Paragraphs 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Conunission. 
888  First  Street.  N.E..  Washington.  D.C. 
20426.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
the  comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  these  filings  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Unwood  A.  WalMO.  Jr.. 
Acting  Secretary. 

(PR  Doc  9A-28930  Filml  10-28-98:  8:45  am] 
MLUNQ  ooof  snr-ai-^ 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commlaalon 

(Docket  No.  EO9»-10-000.  et  H.] 

CompaAta  HMroeMctrtca  Dona  Julia  S. 
de  R.L..  et  aL;  Electric  Rale  and 
Corporate  Regulation  FHInga 

October  20. 1998. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Compania  Hidroeiectrica  Dooa  Julia 
S.  de  R.L. 

[Docket  No.  BG99-1O-000I 

Take  notice  that  on  October  13, 1998. 
Compania  Hidroeiectrica  Dona  Julia  S. 
de  R.L.  (Dona  Julia),  c/o  ERI  Services. 
Inc.  International.  255  Main  Street, 
Suite  500,  Hartford.  CT  06106.  filed 
with  the  Federal  Energy  Regulatory 
Commission  an  application  for 
determination  of  exempt  wholesale 
generator  status  pursuant  to  Part  365  of 
the  Commission's  Regulations. 

Dona  Julia  is  a  Costa  Rican  limited 
liability  company  that  will  be  engaged 
directly  and  exclusively  in  the  business 
of  owning  or  operating,  or  both  owning 
and  operating,  all  or  part  of  one  or  more 
eligible  facilities  to  be  located  in  Costa 
Rica.  The  eligible  facilities  will  consist 
of  an  approximately  18  MW 
hydroelectric  generation  project  and 
related  interconnection  facilities.  The 
output  of  the  eligible  facilities  will  be 
sold  at  wholesale. 

Comment  date:  November  10, 1998,  in 
accordance  with  Standard  Paragraph  E 


at  the  end  of  this  notice.  The 
Commission  will  limit  its  consideration 
of  comments  to  those  that  concern  the 
adequacy  or  accuracy  of  the  application. 

2.  South  Eastern  Electric  Development 
Corporation 

(Docket  No.  EG9»-11-000| 

Take  notice  that  on  October  14, 1998, 
South  Eastern  Electric  Development 
Corporation  (Applicant),  1585 
Broadway.  New  York,  NY  10036-8293, 
filed  with  the  Federal  Energy  Regulatory 
Commission  (Conunission)  an 
application  for  determination  of  exempt 
wholesale  generator  status  pursuant  to 
Part  365  of  the  Commission's 
Regulations. 

Applicant,  a  Delaware  Corporation, 
intends  to  o%vn  and/or  operate  an 
eligible  facility  in  Alabama.  These 
facilities  will  consist  of  two  50  MW 
Pratt  7  Whitney  FT4C-1  gas  turbine 
generating  units,  as  well  as 
interconnecting  transmission  facilities 
necessary  to  effisct  sales  of  electric 
energy  at  wholesale. 

Comment  date:  November  10. 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.  The 
Commission  will  limit  its  consideration 
of  comments  to  those  that  concern  the 
adequacy  or  accuracy  of  the  application. 

3.  North  American  Enei^gy  Service* 
Company 

[Docket  No.  EG99-12-000] 

Take  notice  that  on  October  IS.  1998. 
North  American  Energy  Services 
Company,  a  Washington  corporation 
(Applicant),  with  its  principal  executive 
office  at  Issaquah.  Washington,  filed 
with  Federal  Energy  Reguktory 
Commission  an  application  for 
determination  of  exempt  wholesale 
generator  status  pursuant  to  Part  365  of 
the  Commission's  Regulations. 

Applicant  has  entered  into  an 
agreement  for  operation  and 
maintenance  services  with  Denver  City 
Energy  Associates.  L.P..  a  Delaware 
limited  partnership,  to  operate  and 
maintain  an  electric  generating  facility 
located  at  or  near  Denver  City,  Texas 
(the  Project).  Project  facilities  include  a 
486-megawatt.  gas-fired,  dispatchable, 
combined-cycle  electric  generating 
facility,  and  related  transmission  and 
interconnection  facilities  and 
equipment;  all  of  which  will  be  an 
eligible  facility. 

Comment  date:  November  10, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.  The 
Commi8si(m  will  limit  its  consideration 
of  conmients  to  those  that  concern  the 
adequacy  or  accuracy  of  the  applicatiiHi. 


~  4.  Entei^  Nuclear  Generation 
CtHnpany 

(Docket  No.  EG99-1 3-000) 

Take  notice  that  on  October  14, 1998, 
Entergy  Nuclear  Generation  Company. 
1340  Echelon  Parkway,  Jackson, 
Mississippi,  39213.  filed  with  the 
Federal  Energy  Regulatory  Commission 
an  application  for  determination  of 
exempt  wholesale  generator  status 
pursuant  to  Part  365  of  the 
Commission's  Regulations. 

The  applicant  is  a  corporation  that  is 
engaged  directly  or  indirectly  and 
exclusively  in  the  business  of  owning 
and/or  operating  eligible  facilities  in  the 
United  States  and  selling  electric  energy 
at  wholesale.  The  applicant 
contemplates  that  the  eligible  facilities 
to  be  owned  and/or  operated  by  it  will 
consist  primarily,  if  not  exclusively,  of 
nuclear  powered  generating  stations. 

Comment  date;  November  10, 1998.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.  The 
Commission  will  limit  its  consideration 
of  comments  to  those  that  concern  the 
adequacy  or  accuracy  of  the  application. 

5.  Mniphy  Oil  USA.  Inc.;  Strategic 
Power  Management,  Inc.;  Tliicluten 
Griaun  Bnrgnm,  Inc.;  Power  Exchange 
Corporation;  AMVEST  Coal  Sales,  Inc.; 
Bruin  Energy,  Inc.;  Monterey 
Consulting  AMOciates,  Inc.;  Main 
Public  Service  Cooapany;  ProLiance 
Energy,  LLC;  LS  Power  Marketing,  LLC 

(Docket  Nos.  ER97-610-006:  ER96-2591- 
009:  ER96-2241-009:  ER95-72-014:  and 
ER9S-72-015:  ER97-464-008;  ER98-53&- 
004:  ER96-2143-008:  ER99-178-000:  ER97- 
420-007;  and  ER96-1947-002| 

Take  notice  that  the  following 
informational  filings  have  been  made 
with  the  Commission  and  are  available 
for  public  inspection  and  copying  in  the 
Conunission 's  Public  Reference  Room: 

On  October  13. 1998,  Murphy  Oil 
USA,  Inc.  filed  certain  information  as 
required  by  the  Commission's  January 
26, 1997  order  in  Docket  No.  ER97-610- 
000. 

On  October  13, 1998,  Strategic  Power 
Management,  Inc.  filed  certain 
information  as  required  by  the 
Conunission 's  September  13. 1996  order 
in  Docket  No.  ER96-2591-000. 

On  October  13. 1998.  Thicksten 
Grimm  Burgimi.  Incorporated  filed 
certain  information  as  required  by  the 
Commission's  September  16. 1996  order 
in  Docket  No.  ER9&-2241-000. 

On  October  13. 1998.  Power  Exchange 
Corporation  filed  certain  information  as 
required  by  the  Commission's  February 
1. 1995  order  in  Docket  No.  ER95-72- 
000. 

On  October  13. 1998.  AMVEST  Coal 
Sales.  Uxc.  filed  certain  informatioa  as 
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required  by  the  Commission's  December 

16. 1996  order  in  Docket  No.  ER97-464- 
000. 

On  October  13, 1998,  Bruin  Energy, 
Inc.  filed  certain  information  as  required 
by  the  Commission's  December  18, 1997 
order  in  Docket  No.  ER98-538-000. 

On  October  13, 1998.  Monterey 
Consulting  Associates.  Inc.  filed  certain 
information  as  required  by  the 
Commission's  August  8^  1996  order  in 
Docket  No.  ER96-2143-000. 

On  October  13. 1998.  Main  PubUc 
Service  Company  filed  certain 
information  as  required  by  the 
Commission's  May  31. 1995  order  in 
Docket  No.  ER95-85 1-000. 

On  October  14. 1998,  ProLiance 
Energy,  LLC  filed  certain  information  as 
required  by  the  Commission's  January 

16. 1997  order  in  Docket  No.  ER97-420- 
000. 

On  October  14. 1998,  LS  Power 
Marketing.  LLC  filed  certain  information 
as  required  by  the  Commission's  August 
5. 1996  order  in  Docket  No.  ER96-1947- 
000. 

6.  AMVEST  Power,  Inc.;  Rainbow 
Power  USA  LLC;  The  Utility-Trade 
Corp.;  Alliance  Power  Marketing  Inc.; 
Prairie  Winds  Energy;  Tennessee  Powct 
Company;  Utility-2IMM  Enei^gy  Corp.;  LS 
Power  Marketing,  LLC 

(Docket  Nos.  ER97-2045-006;  ER9S-3012- 
001;  ER95-1 382-01 5;  ER96-1818-011; 
ER9S-1234-010:  ER9S-581-014;  ER95-187- 
015;  and  ER9e-1947-009] 

Take  notice  that  the  following 
informational  filings  have  been  made 
with  the  Commission  and  are  available 
for  public  inspection  and  copying  in  the 
Commission's  Public  Reference  Room: 

On  October  13. 1998.  AMVEST 
Power,  Inc.  filed  certain  information  as 
required  by  the  Commission's  April  15, 
1997  order  in  Docket  No.  ER97-2045- 
000. 

On  October  14, 1998,  Rainbow  Power 
USA  LLC  filed  certain  information  as 
required  by  the  Conunission's  July  1, 
1996  order  in  Docket  No.  ER98-3012- 
000. 

On  October  14, 1998,  The  Utility- 
Trade  Corp.  filed  certain  information  as 
required  by  the  Commission's  August 

25. 1995  order  in  Docket  No.  ER95- 
1382-000. 

On  October  14, 1998,  Alliance  Power 
Marketing  Inc.  filed  certain  information 
as  required  by  the  Commission's  June 

24. 1996  order  in  Docket  No.  ER96- 
1818-000. 

On  October  14, 1998,  Prairie  Winds 
Energy  filed  certain  information  as 
required  by  the  Commission's  August 
28, 1995  order  in  Docket  No.  ER95- 
1234-000. 


On  October  14, 1998,  Tennessee 
Power  Company  filed  certain 
information  as  required  by  the 
Commission's  April  28. 1995  order  in 
Docket  No.  ER95-581-000. 

On  October  14, 1998,  Utility-2000 
Energy  Corp.  filed  certain  information 
as  required  by  the  Commission's 
December  29. 1994  order  in  Docket  No. 
ER95-187-000. 

On  October  14. 1998,  LS  Power 
Marinating,  LLC  filed  certain  information 
as  required  by  the  Commission's  August 
5, 1996  order  in  Docket  No.  ER96-i947- 
000. 

7.  PJM  Interconnection,  L.L.C 

(Docket  No.  ER98-3S06-0011 

Take  notice  that  on  October  15. 1998. 
PJM  Interconnection.  L.L.C.  (PJM), 
tendered  for  filing  its  compliance  filing 
in  accordance  with  the  Commission's 
order  in  PJM  Interconnection,  L.L.C.  84 
F'ERC  1  61,224  (1998). 

PJM  requests  an  effective  date  for  the 
tariff  revisions  submitted  with  the 
compliance  filing  of  September  17. 
1998.  consistfflit  with  the  effective  date 
of  the  previously  accepted  provisions  in 
the  above-captioned  docket. 

Comment  date:  November  4. 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  South  Carcrfina  Electric  ft  Gas 
Company 

[Docket  No.  ER9»-4606-000] 

Take  notice  that  on  September  22. 
1998.  South  Carolina  Electric  k  Gas 
Company  (SCEAcG)  submitted  a  service 
agreement  establishing  Michigan 
Electric  Power  Coordination  Center  as  a 
customer  under  the  terms  of  SCE&G's  . 
Negotiated  Market  Sales  Tariff. 

S[]E&G  requests  an  effective  date  of 
September  21. 1998.  Accordingly. 
SC£&G  requests  waiver  of  the 
Commission's  notice  requirements. 

Copies  of  this  filing  wrere  served  upon 
Michigan  Electric  Power  Coordination 
Center  and  the  South  Carolina  PubUc 
Service  (Commission. 

Comment  date:  November  4, 1998.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

9.  MidAmerican  Energy  Company 

(Docket  No.  ER99-202-000I 

Take  notice  that  on  October  15. 1998. 
MidAmerican  Energy  Company 
(MidAmerican).  P.O.  Box  657. 666 
Grand  Avenue,  Des  Moines,  Iowa  50303 
tendered  for  filing  changes  to  its  Open 
Accesr Transmission  Tariff  (OATT),  for 
the  purpose  of  offering  Market  Access 
Service  (MAS)  and  Extended  Marinet 
Access  Service  (EMAS). 

MidAmerican  states  that  MAS  will  be 
an  unbundled  retail  open  access  service 


available  to  certain  retail  industrial  and 
commercial  customers  in  Iowa  and  that 
EMAS  will  be  an  unbundled  retail  open 
access  service  available  to  certain 
residential  and  small  business 
customers  in  Iowa  on  a  pilot  program 
basis.  These  services  will  be  offered 
through  the  OATT  changes  filed  in  this 
proceeding  and  Price  Schedules  MAS 
and  EMAS  which  have  been  filed  with 
the  lovra  Utilities  Board  (lUB). 

MidAmerican  proposes  an  effective 
date  of  January  1, 1999.  for  the  OATT 
changes. 

Copies  of  the  filing  were  served  on  all 
custcnaers  having  service  agreements 
with  MidAmerican  under  the  OATT,  the 
lUB,  the  Illinois  Commerce 
Conunission,  the  South  Dakota  PubUc 
UtiUties  Commission  and  ail  parties  to 
lUB  Docket  Nos.  TF-97-229  and  TF- 
98-113. 

Comment  date:  November  4. 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  UtiUCorp  United  Inc. 

(Docket  No.  ER99-203-0001  _ 

Take  notice  that  on  October  15. 1996, 
UtiliCorp  United  Inc.  (UtiliCorp), 
tendered  for  filing  separate  market- 
based  sales  tariffs  for  each  of  itself  and 
its  Missouri  Public  Service.  WestPIains 
Energy-Kansas,  and  WestPIains  Energy- 
Colorado  operating  divisions. 

UtiliCorp  requests  that  the 
Commission  accept  the  tariffs  for  filing 
to  become  efiiective  on  November  9, 
1998. 

Comment  date:  November  4. 1998.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

11.  Ptdilk  Service  Company  of  New 
Mexico 

[Docket  No.  ER99-204-000I 

Take  notice  that  on  October  15. 1998. 
Public  Service  Company  of  New  Mexico 
(PNM).  tendered  for  filing  executed 
service  agreements,  for  point-to-point 
transmission  service  under  the  tenns  of 
PNM's  Open  Access  Transmission 
Service  Tariff,  with  TransAlta  Eneigy 
Mariceting  (U.S.)  Inc..  (2  agreemenU, 
dated  September  14, 1998  for  Non-Firm 
and  Firm  Service),  and  Sempra  Eneigy 
Trading  Corporation,  (1  agreement, 
dated  September  28. 1998  for  Non-Firm 
Service) .  PNM's  filing  is  available  for 
pubUc  inspection  at  its  offices  in 
Albuquerque.  New  Mexico. 

Comment  date:  November  4. 1998.  in 
accordanOe  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 
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12.  Vermont  Electric  Power  Company. 
Inc. 

(Docket  No.  ER9g-205-000l 

Take  notice  that  on  October  15, 1998. 
Vermont  Electric  Power  Company,  Inc. 
(VELCO).  tendered  for  filing  revisions  to 
tariff  sheets  in  VELCO's  Open  Access 
Transmission  Tariff  (TarifQ-  The  Tariff 
was  filed  in  Docket  No.  OA97-696-000 
to  comply  with  Order  No.  888-A,  FERC 
Stats.  &  Regs.  1  31,048  (1997).  The 
revisions  to  VELCO's  Tariff  are  designed 
to  comply  with  the  Commission's  April 
20, 1998,  order  in  Docket  No.  OA97-237 
et  aJ.,  conditionally  accepting  the 
NEPOOL  Open  Access  Transmission 
Tariff  and  the  Restated  NEPOOL 
Agreement.  New  England  Power  Pool, 
83  FERC  1  61,045  (1998). 

VELCO  requests  that  the  revised  pages 
to  its  Tariff  filed  in  this  docket  be  made 
effective  on  the  same  date  as  the 
effective  date  of  the  NEPOOL  Tariff. 

VELCO  is  serving  this  filing  on  each 
of  the  Vermont  distribution  utilities 
served  by  VELCO,  interveners  in 
VELCO's  open  access  transmission  tariff 
proceedings  in  Docket  Nos.  OA97-696- 
000,  OA97-7-000  and  ER97-1930-000, 
the  Vermont  Department  of  Public 
Service,  the  Vermont  Public  Service 
Board  and  New  Hampshire  Electric 
Cooperative,  Inc. 

Comment  date:  November  4, 1998.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

13.  Wert  Texas  Utilities  Company 

[Docket  No.  ER99-206-000) 

Take  notice  that  on  October  15, 1998, 
West  Texas  UUlities  Company  (WTU), 
tendered  for  filing  a  Rate  Schedule 
COC-8  replacing  currently  effective 
Rata  Schedule  COC-7,  FERC  Rate 
Schedule  No.  40,  pursuant  to  which 
WTU  provides  service  to  the  City  of 
Coleman.  Texas  (Coleman).  Rate 
Schedule  COC-8  reflects  a  reduced 
Customer  Service  Charge  firom  $8,425  to 
$250  per  month.  In  all  other  respects, 
the  rates,  terms  and  conditions  for 
service  to  Coleman  remain  the  same. 

WTU  requests  an  effiective  date  for 
Rate  Schedule  COC-8  of  August  13, 
1998.  Accordingly,  WTU  requests 
waiver  of  the  Commission's  notice 
requirements. 

A  copy  of  this  filing  has  been  served 
on  Coleman  and  the  Public  Utility 
Commission  of  Texas. 

Comment  date:  November  4. 1998.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

14.  Wisconsin  Electric  Power  Company 

(Docket  No.  ER99-207-000) 

Take  notice  that  Wisconsin  Electric 
Power  Company  (Wisconsin  Electric). 


tendered  for  filing  an  unexecuted 
electric  service  agreement  under  its 
Coordination  Sales  Tariff  (FERC  Electric 
Tariff,  Original  Volume  No.  2)  and  an 
unexecuted  electric  service  agreement 
under  its  Market  Rate  Sales  Tariff  (FERC 
Electric  Tariff,  Original  Volume  No.  8). 

Wisconsin  Electric  respecthilly 
requests  an  effective  date  September  20, 
1998,  for  both  aneements. 

Copies  of  the  filing  have  been  served 
on  Ameren  Services  Company,  the 
Michigan  Public  Service  Commission, 
and  the  Public  Service  Commission  of 
Wisconsin. 

Comment  date:  November  4, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

15.  Alliant  Services  Company 

(Docket  No.  ER99-208-000] 

Take  notice  that  on  October  15, 1998, 
Alliant  Services  Company  (Alliant). 
tendered  for  filing  an  executed  Service 
Agreements  for  short-term  firm  point-to- 
point  transmission  service,  establishing 
Enron  Power  Marketing,  Inc.,  as  a  point- 
to-point  Transmission  Customer  under 
the  terms  of  the  Alliant  Services 
Company  transmission  tariff. 

Alliant  Services  Company  requests  an 
effective  date  of  October  15, 1998,  and 
accordingly,  seeks  waiver  of  the 
Commission's  notice  requirements. 

A  copy  of  this  filing  has  been  served 
upon  the  Illinois  Commerce 
Commission,  the  Minnesota  Public 
Utilities  Commission,  the  Iowa 
Department  of  Commerce,  and  the 
Public  Service  Commission  of 
Wisconsin. 

Comment  date:  November  4, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

16.  Niagara  Mohawk  Power 
Coiporation 

(Docket  No.  ER99-^10-000] 

Take  notice  that  on  October  15, 1998, 
Niagara  Mohawk  Power  Corporation 
(NMPC).  tendered  for  filing  with  the 
Federal  Energy  Regulatory  Commission 
an  executed  Transmission  Service 
Agreement  between  NMPC  and 
Energetix.  Inc.  This  Transmission 
Service  Agreement  specifies  that 
Energetix,  Inc.,  has  signed  on  to  and  has 
agreed  to  the  terms  and  conditions  of 
NMPC's  Open  Access  Transmission 
Tariff  as  filed  in  Docket  No.  OA96-194- 
000.  This  Tariff,  filed  with  FERC  on  July 
9, 1996,  will  allow  NMPC  and 
Energetix.  Inc.  to  enter  into  separately 
scheduled  transactions  under  which 
NMPC  will  provide  transmission  service 
for  Energetix,  Inc.  as  the  parties  may 
mutually  agree. 

NMPC  requests  an  effective  date  of 
October  9. 1998.  NMPC  has  requested 


waiver  of  the  notice  requirements  for     _ 
good  cause  shown. 

NMPC  has  served  copies  of  the  filing 
upon  the  New  York  State  Public  Service 
Commission  and  Energetix.  Inc. 

Comment  date:  November  4. 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

17.  Great  Bay  Power  Corporation 

(Docket  No.  ER99-21 1-000) 

Take  notice  that  on  October  15, 1998, 
Great  Bay  Power  Corporation  (Great 
Bay),  tendered  for  filing  a  service 
agreement  between  TransCanada  Power 
Marketing  Ltd.  and  Great  Bay  for  service 
under  Great  Bay's  revised  Tariff  for 
Short  Term  Sales.  This  Tariff  was 
accepted  for  filing  by  the  Commission 
on  July  24, 1998,  in  Docket  No.  ER98- 
3470-000. 

The  service  agreement  is  proposed  to 
be  effective  October  8, 1998. 

Comment  date:  November  4, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

18.  Wisconsin  Electric  Power  Company 

(Docket  No.  ER99-212-000I 

Take  notice  that  on  October  15. 1998, 
Wisconsin  Electric  Power  Company 
(Wisconsin  Electric),  tendered  for  filing 
a  transmission  service  agreement 
between  itself  and  The  Detroit  Edison 
Company  and  Consiuners  Energy 
Company  (collectively  The  Michigan 
Companies).  The  agreement  estabUshes 
the  Michigan  Companies  as  a  custoiner 
under  Wisconsin  &ieigy  Corporation 
Operating  Companies'  transmission 
service  tariff  (FERC  Electric  Tariff, 
Original  Volume  No.  1). 

Wisconsin  Electric  respectfully 
requests  an  efCsctive  date  sixty  days 
after  date  of  filing.  Wisconsin  Electric  is 
authorized  to  state  that  the  Michigan 
Companies  join  in  the  requested 
effective  date. 

Copies  of  the  filing  have  been  served 
on  the  Michigan  Companies,  the 
Michigan  Public  Service  Commission, 
and  the  Public  Service  Commission  of 
Wisconsin. 

Comment  date:  November  4, 1998.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


19.  E.  James  Macias 

(Docket  No.  ID-3241-000| 

Take  notice  that  on  September  23. 
1998,  E.  James  Macias  (Applicant) 
tendered  for  filing  an  application  under 
Section  305(b)  of  the  Federal  Power  Act 
to  hold  the  following  positions: 
Governor — California  Independent 
System  Operator  Corporation;  Senior 
Vice  President  and  General  Manager — 
Pacific  Gas  and  Electric  Company. 
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Comment  date:  October  30. 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

20.  Allegheny  Power  Service 
Coiporation,  Monongahela  Power 
Company;  Tlie  Potomac  Edison 
Company:  West  Penn  Power  Company; 
American  Electric  Power  Service 
Coiporation;  Appalachian  Power 
Company;  Coliimbas  Soathem  Power 
Company;  Indiana  Michigan  Power 
Company;  Kentucky  Power  Conq>any; 
Ohio  Power  Company;  Wheeling  Power 
Companjr;  Boston  EtUson  Company; 
Central  Hudson  Gas  &  Electric 
Corporation;  Commonwealth  Edison 
Company,  Commonwealth  Edison 
Company  of  Indiana,  Inc.,  Consolidated 
Edison  Company  of  New  York,  Inc.;  El 
Paso  Electric  Company,  Illinois  Power 
Company;  MidAmerican  Energy 
Company,  New  York  State  Electric  ft 
Gas  Corporation;  Niagara  Mohawk 
Power  Corporation;  Northeast  Utilities 
Service  Company;  Connecticut  Light  k 
Power  Company;  Holyoke  Water  Power 
Company;  Holyoke  Power  ft  Electric 
Company;  Public  Service  Company  of 
New  Hampshire;  Western 
Massachusetts  Electric  Company, 
Public  Service  Electric  ft  Gas  Company, 
Puget  Sound  Eno^gy,  Inc.;  Southern 
Califomia  Edison  Company  and, 
Wisconsin  Electric  Power  Company 

(Docket  Nos.  OA97-117-005,  OA97-117- 
007,  OA97-408-006;  OA97-431-006,  0A97- 
12S-006.  OA97-45*-006,  OA97-279-006. 
OA97-430-006.  OA97-12&'006,  0A97-313- 
006,  OA97-27»-006.  OA97-158-O06.  OA97- 
284-006,  OA97-429-004,  OA97-449-006, 
OA97-445-006.  and  Docket  No.  OA97-216- 
006] 

Take  notice  that  the  companies  listed, 
in  the  above-captioned  dodcets 
submitted  revised  standards  of  conduct, 
submitted  compliance  reports  and/or 
revised  the  organizational  charts  and  job 
descriptions  posted  on  OASIS  in 
response  to  the  Commission's  July  31, 
1998,  order  on  standards  of  conduct.  ' 

The  July  31, 1998.  order  accepted  the 
standards  of  conduct  submitted  by 
Central  Hudson  Gas  &  Electric 
Corporation  and  El  Paso  Electric 
Company  but  required  them  to  revise 
their  organizational  charts  and  job 
descriptions  posted  on  OASIS  within  30 
days.  "These  companies  did  not  make 
any  filings  with  the  Commission  (nor 
were  they  required  to).  However,  by  this 
notice,  the  public  is  invited  to 
intervene,  protest  or  comment  regarding 
their  revised  organizational  charts  and 
job  descriptions. 


In  addition,  on  August  26. 1998, 
Allegheny  Power  Service  Corporation, 
Monongahela  Power  Company,  The 
Potomac  Edison  Company  and  West 
Penn  Power  Company  (collectively 
"APS")  submitted  revised  standards  in 
response  to  the  July  31, 1998  order.  On 
September  29, 1998,  in  Docket  No. 
OA97-117-007.  APS  submitted 
modified  standards  of  conduct  to  reflect 
changes  in  its  organizational  structure. 
The  September  29, 1998,  standards 
supersede  earlier  filings.  APS  states  that 
the  changes  are  also  reflected  in  the 
organizational  charts  and  job 
descriptions  posted  on  OASIS. 

Comment  date:  November  3, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraphs 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street.  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CER  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
the  comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  these  filings  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 

(PR  Doc.  98-28928  Filed  10-28-98:  8:45  am] 
■aUNO  COOS  S717-S1-P 


'  Allegheny  Power  Service  Corporation.  84  FERC 
161,131:  Order  on  reb'g  and  clarification,  84 
161.316(1998). 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  ER9»-4190-001,  et  aL] 

Entergy  Services.  Inc..  et  al.;  Electric 
Rate  and  Corporate  Regulation  Himgs 

October  21, 1998. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Entergy  Services,  Inc. 

(Docket  No.  ER98-4 190-001] 

Take  notice  that  on  October  16, 1998, 
Entergy  Services,  Inc.,  on  behalf  of 
System  Enei^  Resources,  Inc.  (SERI) 
and  Entergy  Mississippi,  Inc.,  filed, 
pursuant  to  the  Commission's  October 
2. 1998  Order  (85  FERC  1  61.018)  a 


corrected  Attachment  A  to  the  August 
11, 1998  filing  in  this  proceeding. 

Comment  date:  November  5, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  Aqnila  Power  Corporation 

(Docket  No.  ER9»-<516-000) 

Take  notice  that  on  October  15, 1998. 
Aquila  Power  Corporation  filed  an 
amendment  to  its  September  10, 1998 
filing  in  this  docket 

Comment  date:  November  5, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  Snnlaw  Cogeneration  Partners  I 

(Docket  No.  ER9»-213-O00l 

Take  notice  that  on  October  16, 1998, 
Sunlaw  Cogeneration  Partners  I 
(Sunlaw)  petitioned  the  Commission  for 
acceptance  of  FERC  Electric  Rate 
Schedule  No.  1;  the  granting  of  certain 
blanket  approvals,  including  the 
authority  to  sell  electricity  at  maricet- 
based  rates;  and  the  waiver  of  certain 
Commission  regulations.  Sunlaw 
intends  to  mariut  electric  power  and 
energy  at  «vholesale.  Sunlaw  is  not  in 
the  business  of  transmitting  electric 
power. 

Comment  date:  November  5. 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  Dnqnesne  Light  Company 

(Docket  No.  ER99-214-0001 

Take  notice  that  on  October  16, 1998. 
Duquesne  Light  Company  (DLC)  filed  a 
Service  Agreement  for  Retail  Network 
Integration  Transmission  Service  and  a 
Network  Op»erating  Agreement  for  Retail 
Networic  Integration  Transmission 
Snvice  dated  October  14, 1998  with 
Commodore  Gas  Co.  d/b/a  Commodore 
Electric  under  DLC's  Open  Access 
Transmission  Tariff  (Tariff).  The  Swvice 
Agreement  and  Network  C^>erating 
Agreement  adds  Commodore  Gas  Co.  d/ 
b/a  Commodore  Electric  as  a  customer 
under  the  Tariff. 

DLC  requests  an  effective  date  of 
January  1, 1999  for  the  Service 
Agreement. 

Comment  date:  November  5,  1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  PadfiCorp 

(Docket  No.  ER99-215-000) 

Take  notice  that  on  October  16, 1998. 
PacifiCorp  tendered  for  filing,  in 
accordance  with  18  CFR  Part  35  of  the 
Commission's  Rules  and  Regulations. 
Long-term  Service  Agreements  with 
Bonneville  Power  Administration  (BPA) 
and  Eugene  Water  ft  Electric  Board 
(EWEB)  under  PacifiCorp's  FERC 
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Electric  Tariff.  First  Revised  Volume  No. 

Copies  of  this  filing  were  served  to  the 
Public  Utility  Commission  of  Oregon 
and  the  Washington  Utilities  and 
Transportation  Commission. 

PacifiCorp  requests,  pursuant  to  18 
CFR  35.11  of  the  Commission's  Rules 
and  Regulations,  that  a  waiver  of  prior 
notice  be  granted  and  assign  an  effective 
date  of  October  1 9.  1 998. 

Comment  date:  November  5, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  Duke  Electric  Transmission,  a 
Division  of  Duke  Energy  Corporation 

(Docket  No.  ER99-21 7-000) 

Take  notice  that  on  October  16, 1998, 
Duke  Electric  Transmission,  a  division 
of  Duke  Energy  Corporation  (Duke), 
tendered  for  filing  a  Transmission 
Service  Agreement  for  Firm  Point-to- 
Point  Transmission  Service  between 
Duke  Electric  transmission,  a  division  of 
Duke  Energy  Corporation  and  Statoil 
Energy  Trading.  Inc.  (Statoil),  dated  as 
of  September  1,  1998. 

Duke  requests  that  the  Agreement  be 
made  effective  as  a  rate  schedule  as  of 
September  21, 1998. 

Comment  date:  November  5, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  AlUant  Services  Company 

(Docket  No.  ERg9-219-000| 

Take  notice  that  on  October  16, 1998. 
Alliant  Services  Company,  tendered  for 
filing  an  executed  Service  Agreement 
for  Firm  Point-to-Point  Transmission 
Service,  establishing  Consolidated 
Water  Power  Company  as  a  Point-to- 
Point  Transmission  Customer  under  the 
terms  of  the  Alliant  Services  Company 
transmission  tariff. 

Alliant  Services  Company  requests  an 
efiiective  date  of  September  1, 1998,  and 
accordingly,  seeks  waiver  of  the 
Commission's  notice  requirements. 

A  copy  of  this  filing  has  been  served 
upon  the  Illinois  Commerce 
Commission,  the  Minnesota  Public 
Utilities  Commission,  the  Iowa 
Department  of  Commerce,  and  the 
Public  Service  Commission  of 
Wisconsin. 

Comment  date:  November  5.  1998.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  NYSEG  Solutions.  Inc. 

[Docket  No.  ER99-22O-000I 

Take  notice  that  on  October  16. 1998. 
NYSEG  Solutions.  Inc.  (NYSEG 
Solutions)  tendered  for  filing  with  the 
Federal  Energy  Regulatory  Coipmission 
NYSEG  Solutions'  Electric  Power  Sales 


Tariff.  FERC  Electric  Rate  Schedule  No.' 
1,  which  permits  NYSEG  Solutions  to 
make  wholesale  power  sales  at  market- 
based  rates. 

Comment  date:  November  S,  1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

9.  New  York  State  Electric  ft  Gas 
Corporation 

(Docket  No.  ER9»-221-000l 

Take  notice  that  on  October  16, 1998. 
New  York  State  Electric  &  Gas 
Corporation  (NYSEG)  tendered  for  filing 
with  the  Federal  Energy  Regulatory 
Commission  NYSEG's  Electric  Power 
Sales  Tariff.  FERC  Electric  Rate 
Schedule.  Original  Volume  No.  1,  which 
permits  NYSEG  to  make  wholesale 
power  sales  at  market-based  rates. 

Comment  date:  November  5, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  Texas-New  Mexico  Power  Company 

(Docket  No.  ER99-222-0001 

Take  notice  that  on  October  16, 1998, 
Texas-New  Mexico  Power  Company 
(TNMP),  tendered  for  filing  an  luibrella 
service  agreement  for  short-term 
nonfirm  energy  transactions  of  one  year 
or  less  between  TIvfMP,  as  seller,  and 
Cincinnati  Gas  &  Electric  Company,  PSI 
Energy,  Inc.,  and  Cinergy  Services,  Inc., 
purchasers,  in  accordance  with  TNMP's 
rate  schedule  for  sales  of  electricity  at 
market-based  rates. 

TNMP  requests  that  the  Commission 
permit  their  Agreement  to  become 
effective  as  of  October  16. 1998. 

Comment  date:  November  5.  1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

11.  Texas-New  Mexico  Power  Company 

(Docket  No.  ER99-223-000J 

Take  notice  that  on  October  16, 1998, 
Texas-New  Mexico  Power  Company 
(TNMP),  tendered  for  filing  an  Umbrella 
Service  Agreement  for  Short-Term 
Nonfirm  Energy  Transactions  of  One 
Year  or  Less  between  ITOMP,  as  seller, 
and  Southern  Company  Energy 
Marketing  L.P..  purchaser,  in 
accordance  with  TNMP's  rate  schedule 
for  sale  of  electricity  at  market-based 
rates. 

TNMP  requests  that  the  Commission 
permit  their  Agreement  to  become 
effective  as  of  October  16, 1998. 

Comment  date:  November  5, 1998.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

12.  Texas-New  Mexico  Power  Company 

(Docket  No.  ER9»-224-000j 

Take  notice  Ihat  on  October  16. 1998, 
Texas-New  Mexico  Power  Comfmny 


(TNMP),  tendered  for  filing  an  Umbrella 
Service  Agreement  for  Short-Term 
Nonfirm  Energy  Transactions  of  One 
Year  or  Less  between  TNMP,  as  seller, 
and  Southwestern  Public  Service 
Company,  purchaser,  in  accordance 
with  TNMP's  rate  schedule  for  sales  of 
electricity  at  market-based  rates. 

TNMP  requests  that  the  Commission 
permit  the  tendered  Agreement  to 
become  effective  October  16, 1998. 

Comment  date:  November  5, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

13.  Commonwealth  Edison  Company 

(Docket  No.  ER99-226-000| 

Take  notice  that  on  October  16, 1998. 
Commonwealth  Edison  Company 
(ComEd)  submitted  for  filing  Firm 
Service  Agreements  for  Finn  Point-to-. 
Point  Transmission  Service  with 
Commonwealth  Edison  Company,  in  the 
wholesale  merchant  function  (ComEd 
WMD)  and  two  Service  Agreements  For 
Firm  Point-To-Point  Transmission 
Service  with  Wisconsin  Electric  Power 
Company  (WEPCO),  under  the  terms  of 
ComEd 's  Open  Access  Transmission 
Tariff  (OATT). 

ComEd  requests  an  effective  date  of 
October  1. 1998  for  the  service 
agreements,  and  accordingly,  seeks 
waiver  of  the  Commission's  notice 
requirements. 

Copies  of  this  filing  were  served  on 
ComEd  WMD.  WEPCO  and  the  Illinois 
Commerce  Commission. 

Comment  date:  November  5, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

14.  Commonwealth  Edison  Company 

(Docket  No.  ER99-227-0001 

Take  notice  that  on  October  16, 1998. 
Commonwealth  Edison  Company 
(ComEd)  tendered  for  filing  Service 
Agreements  for  Short-Term  Sales 
establishing  SCANA  Energy  Marketing. 
Inc.  (SCANA)  and  Enserch  Energy 
Service  Inc.  (EESI)  as  customers  under 
ComEd's  FERC  Electric  Market  Based-  . 
Rate  Schedule  for  power  sales. 

ComEd  requests  an  effective  date  of 
September  30. 1998  for  the  service 
agreements  and,  accordingly,  seeks . 
waiver  of  the  Commission's  notice 
requirements. 

Copies  of  the  filing  were  served  on 
SCANA,  EESI  and  the  UUnois 
Commerce  Commission. 

Comment  date:  November  5, 1998.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 
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15.  Oklahoma  Gas  and  Electric 
Company 

(Docket  No.  ER99-228-O001 

Take  notice  that  on  October  16. 1998, 
Oklahoma  Gas  and  Electric  Company 
(OG&E)  tendered  for  King  a  service 
agreement  for  parties  to  take  service 
imder  its  short-term  power  sales 
agreement. 

Q^ies  of  this  filing  have  been  served 
on  each  of  the  affected  parties,  the 
Oklahoma  Corporation  Commission  and 
the  Arkansas  Public  Service 
Commission. 

Comment  date:  November  5, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

16.  Public  Service  Company  of  New 
Mexico 

[Docket  No.  ER99-229-000] 

Take  notice  that  on  October  16, 1998, 
Public  Service  Company  of  New  Mexico 
(PNM)  submitted  for  filing  executed 
service  agreements,  for  electric  power 
and  energy  sales  at  negotiated  rates 
under  the  terms  of  PNM's  Power  and 
Energy  Sales  Tariff,  with  Arizona  Public 
Service  Company  (dated  October  12. 
1998)  and  e  prime.  Inc.  (dated  October 
8, 1998).  PNM's  filing  is  available  for 
public  inspection  at  its  offices  in 
Albuquerque,  New  Mexico. 

Copies  of  the  filing  have  been  sent  to 
Arizona  Public  Service  Company,  e 
prime.  Inc.,  and  to  the  New  Mexico 
Public  Utility  Commission. 

Comment  date:  November  5, 1998.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

17.  Alliant  Services  Company 

(Docket  No.  ER99-23O-000I 

Take  notice  that  on  October  16, 1998, 
Alliant  Services  Company  (Alliant 
Services)  filed  an  application  for  an 
order  authorizing  Alliant  Services  to 
make  wholesale  sales  of  electric  power 
at  market-based  rates  as  agent  for.  and 
on  behalf  of,  the  Interstate  Energy 
Operating  Companies,  including  sales 
not  involving  the  generation  or 
transmission  facilities  of  the  Interstate 
Energy  Operating  Companies. 

Comment  date:  November  5. 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

18.  Enteigy  Services,  Inc. 

(Docket  No.  ER99-231-0001 

Take  notice  that  on  October  16. 1998, 
Entergy  Services,  Inc.,  on  behalf  of 
Entergy  Arkansas,  Inc.,  Entergy  Gulf 
States,  Inc..  Entergy  Louisiana,  Inc., 
Entergy  Mississippi,  Inc.,  and  Entergy 
New  Orleans,  Inc.,  (collectively,  the 
Entergy  Operating  Companies)  tendered 
for  filing  a  Letter  Agreement  between 


Entergy  Services,  Inc.  and  Sam  Raybum 
G&T  Electric  Cooperative,  Inc.  for  the 
removal  of  an  old  delivery  point  at  Old 
Long  John  Station  on  Entergy  Gulf 
States'  138  kV  Line  No.  50,  north  of 
Dayton,  Texas. 

Comment  date:  November  5, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

19.  Enteigy  Services,  Inc. 

(Docket  No.  ER99-232-000) 

Take  notice  that  on  October  16, 1998, 
Entergy  Services,  Inc.,  on  behalf  of 
Entergy  Arkansas,  Inc.,  Entergy  Gulf 
States,  Inc.,  Entergy  Louisiana,  Inc., 
Entergy  Mississippi,  Inc.,  and  Entergy 
New  Orleans,  Inc.,  (collectively,  the 
Entergy  Operating  Companies)  tendered 
for  fil^g  a  Letter  Agreement  between 
Entergy  Services,  Inc.  and  Sam  Raybum 
G&T  Electric  Cooperative,  Inc.  for  the 
installation  of  a  new  deUvery  point  at 
New  Long  John  Station  on  Entergy  Gulf 
States'  138  kV  Line  No.  50,  north  of 
Dayton,  Texas. 

Comment  date:  November  5, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

20.  Montaup  Electric  Company 

[Docket  No.  ER99-233-000I 

Take  notice  that  on  October  16. 1998, 
Montaup  Electric  Company  (Montaup) 
tendered  for  filing  a  proposed 
Wholesale  Market  Tariff  that  would 
permit  it  to  make  sales  of  electric 
capacity  and  energy  at  market-based 
rates. 

Montaup  seeks  a  waiver  of  the 
Commission's  regulations  in  order  to 
permit  its  filing  to  be  accepted  and 
made  effective  as  of  December  1, 1998. 

Comment  date:  November  5, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

21.  Central  Maine  Power  Company 

[Docket  No.  ER9»-23»-000l 

Take  notice  that  on  October  16, 1998, 
Central  Maine  Power  Company  (CMP) 
tendered  for  filing,  pursuant  18  CFR 
35.13.  the  revised  CMP  open  access 
transmission  tariff  (OATT). 

CMP  requests  that  the  CMP  OATT 
become  effective  contemporaneously 
with  the  revised  NEPOOL  Tariff  filed 
July  22, 1998. 

CMP  served  copies  of  the  fiUng  upon 
the  Maine  Public  Service  Commission 
and  those  listed  on  the  Commission's 
official  service  list. 

Comment  date:  November  5, 1998.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


22.  The  United  Illuminating  Company 

[Docket  No.  ER99-248-000] 

Take  notice  that  on  October  16, 1996, 
The  United  Illiuninating  Company  (UI) 
tendered  for  filing  proposed  changes  to 
its  Open  Access  Transmission  Tariff, 
FERC  Electric  Tariff,  Original  Volume 
No.  4,  (Tariff),  as  previously  amended, 
to  comply  with  the  Commission's  April 
20, 1998  Order  in  New  England  Power 
Pool.  83  FERC  1 61,045  (1998). 

UI  served  a  copy  of  this  filing  upon 
all  persons  listed  on  the  official  service 
list  compiled  by  the  Secretary  in  Docket 
No.  OA96-1 71-000  and  upon  the 
Coimecticut  Department  of  Public 
Utility  Control. 

Comment  date:  November  5, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragra|rfis 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E..  Washington.  D.C 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  befcwe 
the  comment  date.  Protests  will  be 
considered  by  the  Conunission  in 
determining  the  appropriate  action  to  lie 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  these  filings  are  on  file  with  the 
Commission  and  are  available  for  pubUc 
inspection. 
Linwood  A.  WatoMi.  |r.. 
Acting  Secretary. 

[PR  Doc  98-28929  Filed  10-28-98;  8:45  am) 
I  COK  snT-ei-^ 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RIM6-*-00q 

Open  Access  Same-thne  Informallon 
System  (OASIS)  and  StMtdards  of 
Conduct;  Nottoe  of  Filing  and  Request 
for  Commenls  on  Oasis  How  Qfoup's 
Propossd  Transition  Plan  for  MgrMng 
From  Oasis  Phass  1  to  Oasis  Phaas  1- 
A  and  on  Propoaed  Oaais  Phaas  1-A 
Audtt  Rsporting  Expsrimsnt 

October  23. 1998. 

Take  notice  that  on  October  14. 1998. 
the  OASIS  How  Working  Group  (How 
Group)  filed  a  transmittal  letter  and 
accompanying  documents  with  the 
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Commission  that  included  a  proposed 
transition  plan  for  migrating  from 
OASIS  Phase  1  to  OASIS  Phase  1-A  and 
a  proposal  for  an  OASIS  Phase  1-A 
audit  reporting  experiment.  The 
proposed  transition  plan  recommends  a 
sequence  of  steps  for  the  transition  to 
OASIS  Phase  1-A  to  allow  adequate 
testing,  training,  an  orderly  transfer  of 
reservation  records,  and  a  minimal 
disruption  of  business  activities.  The 
proposed  audit  experiment  is  designed 
to  test  the  use  of  advanced  audit 
capabilities.  The  How  Group  has 
requested  an  expedited  review  of  its 
proposals. 

We  invite  written  comments  on  the 
How  Group's  proposals  on  or  before 
November  9. 1998.  Any  person  desiring 
to  submit  comments  should  file  an 
original  and  14  paper  copies  and  one 
copy  on  a  computer  diskette  in 
WordPerfect  6.1  format  or  in  ASCII 
format  with  the  Office  of  the  Secretary, 
Federal  Energy  Regulatory  Commission, 
8P8  First  Street,  N.E.,  Washington,  D.C. 
20426.  The  comments  must  contain  a 
caption  that  references  Docket  No. 
RM9S-9-003. 

Copies  of  this  filing  are  on  file  with 
the  Commission  and  are  available  for 
public  inspection.  The  filing  will  also  be 
posted  on  the  Commission  Issuance 
Posting  System  (OPS),  an  electronic 
bulletin  board  and  World  Wide  Web  (at 
WWW.FERC.FED.US)  service,  that 
provides  access  to  the  texts  of  formal 
documents  issued  by  the  Commission. 
The  complete  text  on  diskette  in 
WordPerfect  format  may  be  purchased 
from  the  Commission's  copy  contractor, 
RV)  International,  Inc.  RV) 
International,  Inc.  is  located  in  the 
PubUc  Refierence  Room  at  888  First 
Street,  NE,  Washington,  DC  20426. 
Unwood  A.  Wataoo.  Jr.. 
Acting  Secretary. 

IFR  Doc.  98-28944  Filed  10-28-98:  8:45  ami 
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DEPARTMENT  OF  ENERGY 

FMtoral  Enargy  Regulatory 
Commission 

CHy  of  Albany.  OR;  Nolloa  of 
Availability  of  Final  Environmantal 


October  23, 1998. 

In  accordance  with  the  National 
Environmental  PoUcy  Act  of  1969  and 
the  Federal  Energy  Regulatory 
Commission's  (Commission) 
regulations,  18  CFR  Part  380  (Order  No. 
486,  52  FR  47897),  the  Office  of 
Hydropower  Licensing  has  reviewed  the 
application  for  an  original  license  for 


the  Qty  of  Albany,  Oregon 
Hydroelectric  Project.  The  project  is 
located  on  the  South  Santiam  River, 
Albany-Santlam  canal,  and  Calapooia 
River  in  the  cities  of  Lebanon  and 
Albany.  Linn  County,  Oregon. 

On  March  24, 1998,  the  Commission 
staff  issued  a  draft  environmental 
assessment  for  the  project  and  requested 
that  comments  be  filed  with  the 
Commission  within  30  days.  Comments 
were  filed  by  two  entities  and  are 
addressed  in  the  final  environmental 
assessment  (FEA)  for  the  project. 

The  FEA  contains  the  staffs  analysis 
of  the  potential  environmental  impacts 
of  the  project  and  has  concluded  that 
licensing  the  project,  with  appropriate 
environmental  protective  measures, 
would  not  be  a  major  federal  action 
significantly  affecting  the  quality  of  the 
human  environment. 

Copies  of  the  FEA  are  available  for 
review  in  the  Public  Reference  Room, 
Room  2A,  of  the  Commission's  offices  at 
888  First  Street.  N.E..  Washington,  D.C. 
20426. 

Linwood  A.  Watson.  Jr., 

Actiitg  Secretary. 

(FR  Doc.  98-28939  Filed  10-2B-98:  8:45  ami 
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DEPARTMENT  OF  ENERGY 

Fsdsrai  Ensrgy  Ragulatory 
Commlasion 

Notica  of  Application  Rsady  For 
Environmantal  Analysis 

October  23. 1998. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection: 

a.  Type  of  Application:  Major  License. 

b.  Project  No.:  2620-005. 

c.  Date  Filed:  March  9,  1998. 

d.  Applicant:  Lockhart  Power 
Company. 

e.  Mrnie  of  Project:  Lockhart 
Hydroelectric  Project. 

f.  Location:  On  the  Broad  River  in 
Union,  Chester,  York,  and  Qierokee 
counties,  South  Carolina. 

g.  Filed  Pursuant  to:  Federal  Power 
Act  16  use  §§  791(a)-825(r). 

h.  Applicant  Contact:  Mr.  Leslie 
Anderson.  General  Manager,  Lockhart 
Power  Company,  420  River  Street, 
Lockhart,  South  Carolina  29364,  (864) 
545-2211. 

i.  FERC  Contact:  Charles  R.  Hall.  202- 
219-2853.  or  E-mail  at 
charles.hallOferc.fed.us 

j.  Deadline  for  comments, 
recommendations,  terms  and 
conditions,  and  prescriptions:  See 
attached  paragraph. 


k.  Status  of  Environmental  Analysis: 
The  application  is  now  ready  for 
environmental  analysis — see  attached 
paragraph  DlO. 

1.  Bri^  Description  of  Project:  The 
existing  project  consists  of:  (1)  a  16-foot- 
high,  concrete  gravity  dam;  (2)  a  7.5- 
mile-long.  300-acre  reservoir;  (3)  a 
7,497-foot-long  canal;  (4)  a  powerhouse 
containing  five  turbine-generator  imits 
with  a  total  installed  capacity  of  15,200 
kilowatts  (kW).  proposed  for  upgrading 
to  18,000  kW;  (5)  a  1,500-foot-long 
tailrace;  and  (6)  appurtenant  facihties. 

m.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A4  and 
DlO. 

n.  A  copy  of  the  application  is 
available  for  inspection  and 
reproduction  at  the  Commission's 
Public  Reference  Room,  located  at:  888 
First  St..  NE.,  Room  2A,  Washington.  DC 
20426,  or  by  calling  (202)  208-1371. 

A4.  Development  Application — 
Public  notice  of  the  filing  of  the  initial 
development  application,  which  has 
already  been  given,  established  the  due 
date  for  filing  competing  applications  or 
notices  of  intent.  Under  the 
Commission's  regulations,  any 
competing  development  application 
must  be  filed  in  response  to  and  in 
compliance  with  public  notice  of  the 
initial  development  application.  No 
competing  applications  or  notices  of 
intent  may  be  filed  in  response  to  this 
notice. 

DlO.  Filing  and  Service  of  Responsive 
Documents— The  application  is  ready 
for  environmental  analysis  at  this  time, 
and  the  Conunission  is  requesting 
comments,  reply  comments, 
recommendations,  terms  and 
conditions,  and  prescriptions. 

The  Commission  directs,  pursuant  to 
Section  4.34(b)  of  the  Regulations  (see 
Order  No.  533  issued  May  8. 1991,  56 
FR  23108.  May  20.  1991)  that  all 
comments,  recommendations,  terms  and 
conditions  and  prescriptions  concerning 
the  application  be  filed  with  the 
Commission  within  60  days  fit>m  the 
issuance  date  of  this  notice.  All  reply 
comments  must  be  filed  with  the 
Commission  within  105  days  from  the 
date  of  this  notice. 

Anyone  may  obtain  an  extension  of 
time  for  these  deadlines  from  the 
Commission  only  upon  a  showing  of 
good  cause  or  extraordinary 
circumstances  in  accordance  with  18 
CFR  385.2008. 

All  filings  must  (1)  bear  in  all  capital 
letters  the  title  "COMMENTS  ",  "REPLY 
COMMENTS", 

"RECOMMENDATIONS."  'TERMS 
AND  CONDITIONS."  or 
"PRESCRIPTIONS;"  (2)  set  forth  in  the 
heading  the  name  of  the  applicant  and 
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the  project  number  of  the  application  to 
which  the  filing  responds;  (3)  furnish 
the  name,  address,  and  telephone 
number  of  the  person  submitting  the 
filing;  and  (4)  otherwise  comply  with 
the  requirements  of  18  CFR  385.2001 
through  385.2005.  All  comments, 
recommendations,  terms  and  conditions 
or  prescriptions  must  set  forth  their 
evidentiary  basis  and  otherwise  comply 
with  the  requirements  of  18  CFR  4.34(b). 
Agencies  may  obtain  copies  of  the 
application  directly  from  the  applicant. 
Any  of  these  documents  must  be  filed 
by  providing  the  original  and  the 
number  of  copies  required  by  the 
Commission's  regulations  to:  The 
Secretary.  Federal  Energy  Regulatory 
Commission,  888  First  Street,  NE.. 
Washington,  DC  20426.  An  additional 
copy  must  be  sent  to  Director,  Division 
of  Project  Review,  Office  of  Hydropower 
Licensing,  Federal  Energy  Regulatory 
Commission,  at  the  above  address.  Each 
filing  must  be  accompanied  by  proof  of 
service  on  all  persons  listed  on  the 
service  list  prepared  by  the  Commission 
in  this  proceeding,  in  accordance  with 
18  CFR  4.34(b),  and  385.2010. 
Linwood  A.  Wataon,  Jr.. 
Acting  Secretary. 

[FR  Doc.  98-28938  Filed  10-28-98;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

FMaral  Enargy  Ragulatory 
Commlaaion 

Notica  of  intent  To  File  Application  for 
Naw  Licanaa 

October  23, 1998. 

a.  Type  of  filing:  Notice  of  Intent  to 
File  Application  for  New  License. 

b.  ftt)>ertNo..2107. 

c.  Date  filed:  September  25, 1998. 

d.  Submitted  By:  Pacific  Gas  and 
Electric  Company,  current  licensee. 

e.  Name  of  Project:  Poe. 

f.  Location:  On  the  North  Fork  Feather 
River,  Butte  County,  California. 

g.  Filed  Pursuant  to:  Section  IS  of  the 
Federal  Power  Act,  18  CFR  16.6  of  the 
Commission's  regulations. 

h.  Effective  date  of  original  license: 
October  1, 1953. 

i.  Expiration  date  of  original  license: 
September  30,  2003. 

j.  The  project  consists  of  a  dam.  a 
reservoir,  a  tunnel,  a  penstock,  a 
powerhouse  with  an  installed  capacity 
of  120  Megawatts.  Poe  dam  and 
reservoir  occupy  lands  within  the 
Plumas  National  Forest. 

k.  Pursuant  to  18  CFR  16.7, 
information  on  the  project  is  available 
at:  Pacific  Gas  and  Electric  Company, 


245  Market  Street.  Room  1103,  San 
Francisco,  CA  94105,  Attention:  John 
Gourley,  (415)  972-5772. 

L  FERC  contact:  Hectcv  M.  Perez  (202) 
219-2843. 

m.  Pursuant  to  18  CFR  16.9(b)(1)  each 
application  for  a  new  license  and  any 
competing  license  applications  must  be 
filed  with  the  Commission  at  least  24 
months  prior  to  the  expiration  of  the 
existing  license.  All  applications  for 
license  for  this  project  must  be  filed  by 
September  30, 2001. 
linwood  A.  Watson,  Jr^ 
Acting  Secretary. 

IFR  Doc.  98-28937  Filed  10-28-98;  8:45  am) 
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DEPARTMENT  OF  ENERGY 

Western  Aree  Power  AdministrBlion 

Loveland  Area  Projects— Notice  of 
Order  Confirming  and  Approving  an 
Exisnaion  of  the  Rrm  Electric  Service 
Rate  for  Rata  Order  No.  WAPA-82 

AGENCY:  Western  Area  Power 
Administration,  DOE. 
ACTION:  Notice  of  rate  order. 

summary:  This  action  is  to  extend  the 
existing  Loveland  Area  Projects  (LAP) 
firm  electric  service  rate.  Rate  Order  No. 
WAPA-51,  through  January  31.  2001. 
The  existing  firm  electric  service  rate 
will  expire  January  31, 1999.  This  notice 
of  an  extension  of  a  rate  is  issued 
pursuant  to  10  CFR  903.23.  Rate  Order 
No.  WAPA-Sl  is  extended  under  Rate 
Order  No.  WAPA-82. 
FOR  FURTHER  MFORMAT10N  CONTACT:  Mr. 
Daniel  Payton,  Rates  Manager,  Rodcy 
Mountain  Customer  Service  Region, 
Western  Area  Power  Administration. 
P.O.  Box  3700.  Loveland.  CO  80539- 
3003.  telephone  (970)  490-7442,  or  e- 
mail  (dpayton9wapa.gov). 
SUPPI^MENTARY  SIFORMATION:  By 
Amendment  No.  3  to  Delegation  Order 
No.  0204-108,  published  November  10, 
1993  (58  FR  59716),  the  Secretary  of 
Energy  delegated  (1)  the  authori^  to 
develop  long-term  power  and 
transmission  rates  on  a  nonexclusive 
basis  to  the  Administrator  of  the 
Western  Area  Power  Administration 
(Western);  (2)  the  authority  to  confirm, 
approve,  and  place  such  rates  into  effect 
on  an  interim  basis  to  thvDeputy 
Secretary  of  Energy;  and  (3)  ^e 
authority  to  confirm,  approve,  and  place 
into  efiiect  on  a  final  buds,  to  remand, 
or  to  disapprove  such  rates  to  the 
Federal  Energy  Regulatory  Commission 
(FERC). 

Pursuant  to  Delegation  Order  No. 
0204-108  and  existing  Department  of 


Eoeigy  procedures  for  public 
participation  in  power  rate,  adjustments 
at  10  CFR  part  903.  Western's  LAP  firm 
electric  service  rate  was  submitted  to 
FERC  for  confirmation  and  approval  on 
January  10. 1994.  On  July  14. 1994,  in 
Docket  No.  EF94-5181-000  at  68  FERC 
1  62,040,  FERC  issued  an  order 
confirming,  approving,  and  placing  into 
efiect  on  a  filial  basis  the  firm  electric 
awvice  rate  for  the  LAP.  The  LAP 
consists  of  the  Pick-Sloan  Missouri 
Basin  Program,  Western  Division  and 
the  Fryingpan-Arkansas  Project.  The 
rate.  Rate  Order  No.  WAPA-51,  was 
approved  for  the  5-year  period 
beginning  February  1, 1994.  and  raiding 
January  31. 1999. 

Western  proposed  to  extend  the 
existing  rate  of  $2.85/kilowattmonth  for 
capacity  and  the  rate  of  10.85  mills/ 
Idlowatthour  for  energy.  The  existing 
rates  are  sufficient  to  recover  project 
expenses  (including  interest)  and  capital 
requirements  through  January  31.  2001. 
Increased  revenue  from  good  hydrologic 
conditions  and  lower  operation  and 
maintenance  expenses  over  the  cost- 
evaluation  period  have  made  this 
possible.  For  the  Pick-Sloan  Missouri 
Basin  Program,  the  ratesetting  study 
projected  the  deficit  to  peak  at  $1 78 
million  in  fiscal  year  (FT)  1994  and  to 
be  repaid  in  FY  2002.  The  deficit 
actually  peaked  at  $171  million  in  FY 
1993  and  was  totally  repaid  in  FY  1997. 
The  Fryingpan-Arkansas  Project 
recorded  its  first  principal  pajrment  of 
$2.8  million  on  the  investmoit  in  FY 
1996.  In  FY  1997.  the  principal  payment 
for  this  project  was  $2.9  miUion.  No 
principal  payments  were  projected 
diuing  this  time  period  in  Docket  No. 
EF94-5181-000.  The  total  revenue 
requirement  of  $44.3  million  is 
sufficient  to  cover  tlie  expenses  and 
capital  requirements  through  January 
31.  2001.  Western,  therefore,  has 
decided  to  extend  the  existing  rate 
pursuant  to  10  CFR  903.23. 

In  accordance  with  10  CFR 
903.23(a)(2).  Western  did  not  have  a 
consultation  and  comment  period.  The 
notice  of  an  extension  of  the  firm 
electric  service  rate  was  published  in 
the  Federal  Register  on  August  18. 
1998.  Western  is  submitting  the  notice 
of  rate  order  30  days  after  that 
publication. 

Following  review  of  Western's 
proposal  within  the  Department  of 
Energy,  I  approved  Rate  Order  No. 
WAPA-82,  which  extends  the  existing 
Loveland  Area  Projects  firm  electric 
service  Rate  Sdiedule  L-F4  on  an 
interim  basis  through  January  31,  2001. 
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Dal«d:  Octob«r  16.  1998. 
Elixabatfi  A.  Mokr. 

Deputy  Secretary. 

This  rate  was  estabUshed  pursuant  to 
section  302(a)  of  the  Department  of 
Energy  Organization  Act  (42  U.S.C 
7152(a)).  through  which  the  power 
marlceting  functions  of  the  Department 
of  the  hiterior  and  the  Bureau  of 
Reclamation  under  the  Reclamation  Act 
of  1902  (43  U.S.C.  371  et  sea.),  as 
amended  and  supplemented  by 
subsequent  enactments,  particularly 
section  9(c)  of  the  Reclamation  Project 
Act  of  1939  (43  U.S.C.  48Sh(c)),  were 
transferred  to  and  vested  in  the 
Secretary  of  Energy  (Secretary). 

By  Amendment  No.  3  to  Delegation 
Order  No.  0204-108.  published 
November  10. 1993  (58  FR  59716).  the 
Secretary  delegated  (1)  the  authority  to 
develop  long-term  power  and 
transmission  rates  on  a  nonexclusive 
basis  to  the  Administrator  of  the 
Western  Area  Power  Administration 
(Western):  (2)  the  authority  to  confirm, 
approve,  and  place  such  rates  into  effect 
on  an  interim  basis  to  the  Deputy 
Secretary  of  Energy;  and  (3)  the 
authority  to  confirm,  approve,  and  place 
into  effect  on  a  Gnal  basis,  to  remand, 
or  to  disapprove  such  rates  to  the 
Federal  Energy  Regulatory  Commission 
(FERC).  This  rate  extension  is  issued 
pursuant  to  the  Delegation  Order  and 
the  Department  of  Energy  rate  extension 
procedures  at  10  CFR  part  903. 

BACKGROUND 

hi  the  order  issued  July  14. 1994.  in 
Docket  No.  EF94-5181-000  at  68  FERC 
1 62,040.  FERC  confirmed,  approved, 
and  placed  into  effiect  on  a  Hnal  basis 
the  firm  electric  service  rate  for  the 
Loveland  Area  Projects  (LAP).  Rate 
Order  No.  WAPA-51.  The  rate  was 
approved  for  the  period  from  February 
1. 1994.  through  January  31. 1999. 

Discuasion 

The  LAP  consists  of  the  Pick-Sloan 
Missouri  Basin  Program.  Western 
Division  and  the  Fryingpan- Arkansas 
Project.  The  LAP  existing  rate  is  $2.85/ 
kilowattmonth  for  capacity  and  10.85 
mills/kilowatthour  for  energy.  The 
existing  rate  is  sufficient  to  recover 
project  expenses  (including  interest) 
and  capital  requirements  through 
January  31.  2001.  Increased  revenue 
from  good  hydrologic  conditions  and 
lower  operation  and  maintenance 
expenses  over  the  cost-evaluation 
period  have  made  this  possible.  For  the 
Pick-Sloan  Missouri  Bi^in  Program,  the 
ratesetting  study  projected  the  deficit  to 
peak  at  $178  million  in  fiscal  year  (FY) 
1994  and  to  be  repaid  in  FY  2002.  The 


deficit  actually  peaked  at  $171  million 
in  FY  1993  and  was  totally  repaid  in  FY 

1997.  The  Fryingpan- Arkansas  Project 
recorded  its  first  principal  payment  of 
$2.8  milhon  on  the  investment  in  FY 
1996.  In  FY  1997.  the  principal  payment 
for  this  project  was  $2.9  million.  No 
principal  payments  were  projected 
during  this  time  period  in  Docket  No. 
EF94-5 181-000.  The  total  revenue 
requirement  of  $44.3  million  is 
sufficient  to  cover  the  expenses  and 
capital  requirements  through  January 
31.2001. 

In  accordance  with  10  CFR 
903.23(a)(2).  Western  did  not  have  a 
consultation  and  comment  period.  The 
notice  of  an  extension  of  the  firm 
electric  service  rate  was  published  in 
the  Federal  Register  on  August  18. 

1998.  Western  is  submitting  the  notice 
of  rate  order  30  days  after  that 
publication. 

Order 

In  view  of  the  foregoing  and  pursuant 
to  the  authority  delegated  to  me  by  the 
Secretary,  I  hereby  extend  for  the  period 
effective  February  1, 1999,  through 
January  31.  2001.  the  existing  Rate 
Schedule  L-F4  for  the  firm  electric 
service  rate  for  the  Loveland  Area 
Projects. 

Dated:  October  16, 199«. 
EUxabeth  A.  Molv, 
Deputy  Secretary. 

|FR  Doc.  98-28911  Filed  10-28-08;  8:45  ami 
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DEPARTMENT  OF  ENERGY 

Weatecn  Area  Power  Admlniatratlon 

Pick-Sloan  Mlasourl  Baain  Program- 
Eaatam  Divialon—Nolloe  of  Order 
Conflnning  and  Approving  an 
Extanaion  of  Ihe  Finn  Power  Service 
and  Finn  Peaking  Power  Service  Ralaa 
for  Rata  Order  No.  WAPA-83 

AGENCY:  Western  Area  Power 
Administration,  DOE. 

ACTION:  Notice  of  rate  order. 

StiMMARV:  This  action  is  to  extend  the 
existing  Pick-Sloan  Missouri  Basin 
Program-Eastern  [Nvision  (P-SMBP-ED) 
firm  power  service  and  firm  peaking 
power  service  ntes.  Rate  Order  No. 
WAPA-60,  through  January  31,  2001. 
The  existing  firm  power  service  and 
firm  peaking  power  service  rates  will 
expire  January  31.  1999.  This  notice  of 
an  extension  of  rates  is  issued  pursuant 
to  10  CFR  903.23.  Rate  Order  No. 
WAPA-60  is  extended  under  Rate  Order 
No.  WAPA-83. 


FOR  FURTHER  MFORMATION  CONTACT:  Mr. 
Robert  F.  Riehl.  Rates  Manager.  Upper 
Great  Plains  Customer  Service  Region, 
Western  Area  Power  Administration.  PO 
Box  35800.  Billings,  MT  59107-5800. 
telephone  (406)  247-7388.  or  e-mail 
(riehl6wapa.gov). 

8UPPI.EMENTARV  MFORMATION:  By 

Amendment  No.  3  to  Delegation  Order 
No.  0204-108.  pubUshed  November  10. 
1993  (58  FR  59716),  the  Secretary  of 
Energy  delegated  (1)  the  authority  to 
develop  long-term  power  and 
transmission  rates  on  a  nonexclusive 
basis  to  the  Administrator  of  the 
Western  Area  Power  Administration 
(Western);  (2)  the  authority  to  confirm, 
approve,  and  place  such  rates  into  effect 
on  an  interim  basis  to  the  Deputy 
Secretary  of  Energy;  and  (3)  the 
authority  to  confirm,  approve,  and  place 
into  effect  on  a  final  baus,  to  remand, 
or  to  disapprove  such  rates  to  the 
Federal  Energy  Regulatory  Commission 
(FERC). 

Pursuant  to  Delegation  Order  No. 
0204-108  and  existing  Departnfent  of 
Energy  procedures  for  public 
participation  in  power  rate  adjustments 
at  10  CFR  part  903.  Western's  P-SMBP- 
ED  firm  power  service  and  firm  peaking 
power  service  rates  were  submitted  to 
FERC  for  confirmation  and  approval  on 
January  20. 1994.  On  July  14, 1994,  in 
Docket  No.  EF94-5031-000  at  68  FERC 
1  62,040,  FERC  issued  an  order 
confirming,  approving,  and  placing  into 
effect  on  a  final  basis  the  firm  power 
service  and  firm  peaking  power  service 
rates  for  the  P-SMBP-^D.  The  rates. 
Rate  Order  No.  WAPA-«0.  were 
approved  for  the  5-year  period 
beginning  February  1, 1994,  and  ending 
January  31, 1999. 

Western  proposed  to  extend  the 
existing  rate  of  $3.20/kilowattmonth  for 
capacity  and  the  rate  of  8.32  mills/ 
kilowatthour  for  energy.  Tlie  existing 
rates  are  sufficient  to  recover  project 
expenses  (including  interest)  and  capital 
requirements  through  January  31,  2001. 
Increased  revenue  from  good  hydrologic 
conditions  and  lower  operation  and 
maintenance  expenses  over  the  cost- 
evaluation  period  have  made  this 
possible.  For  the  Pick-Sloan  Missouri 
Basin  Program,  the  ratesetting  study 
projected  the  deficit  to  peak  at  $1 78 
million  in  fiscal  year  (FY)  1994  and  to 
be  repaid  in  FY  2002.  The  deficit 
actually  peaked  at  $171  milUon  in  FY 
1993  and  was  totally  repaid  in  FY  1997. 
The  total  revenue  requirement  of  $135.2 
million  is  sufficient  to  cover  the 
expenses  and  capital  requirements 
through  January  31,  2001.  Western, 
therefore,  has  decided  to  extend  the 
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existing  rates  pursuant  to  10  CFR 

903.23. 

In  accordance  with  10  CFR 
903.23(a)(2),  Western  did  not  have  a 
consultation  and  comment  period.  The 
notice  of  an  extension  of  the  firm  power 
service  and  firm  peaking  power  service 
rates  was  pubUshed  in  the  Federal 
Register  on  August  18. 1998.  Western  is 
submitting  the  notice  of  rate  order  30 
days  after  that  pubUcation. 

Following  review  of  Western's 
proposal  within  the  Department  of 
Energy.  I  approved  Rate  Order  No. 
WAPA-83,  which  extends  the  existing 
P-SMBP-ED  firm  power  service  and 
firm  peaking  power  service  Rate 
Schedules  P-SEI>-F6  and  P-SEI>-FP6 
on  an  interim  basis  through  January  31, 
2001. 

Dated:  October  16, 1998. 
Elizabeth  A.  Moler. 
Deputy  Secretary. 

This  rate  was  established  pursuant  to 
section  302(a)  of  the  Department  of 
Energy  Organization  Act  (42  U.S.C. 
7152(a)),  through  which  the  power 
marketing  functions  of  the  Department 
of  the  Interior  and  the  Bureau  of 
Reclamation  under  the  Reclamation  Act 
of  1902  (43  U.S.C.  371  et  seq.).  as 
amended  and  supplemented  by 
subsequent  enactments,  particularly 
section  9(c)  of  the  Reclamation  Project 
Act  of  1939  (43  U.S.C.  485h(c)).  were 
transferred  to  and  vested  in  the 
Secretary  of  Energy  (Secretary). 

By  Amendment  No.  3  to  Delegation 
Order  No.  0204-108,  published 
November  10. 1993  (58  FR  59716),  the 
Secretary  delegated  (1)  the  authority  to 
develop  long-term  power  and 
transmission  rates  on  a  nonexclusive 
basis  to  the  Administrator  of  the 
Western  Area  Power  Administration 
(Western);  (2)  the  authority  to  confirm, 
approve,  and  place  such  rates  into  effect 
on  an  interim  basis  to  the  Deputy 
Secretary  of  Energy;  and  (3)  the 
authority  to  confirm,  approve,  and  place 
into  effect  on  a  final  basis,  to  remand, 
or  to  disapprove  such  rates  to  the 
Federal  Energy  Regulatory  Commission 
(FERC).  This  rate  extension  is  issued 
pursuant  to  the  Delegation  Order  and 
the  Department  of  Energy  rate  extension 
procedures  at  10  CFR  part  903. 

Background 

In  the  order  issued  July  14, 1994.  in 
Docket  No.  EF94-5031-000  at  68  FERC 
\  62.040.  FERC  confirmed,  approved, 
and  placed  in  effect  on  a  final  basis  the 
firm  power  service  and  firm  peaking 
power  service  rates  for  the  Pick-Sloan 
Missouri  Basin  Program-Eastern 
Division,  Rate  Order  No.  WAPA-60. 
The  rates  were  approved  for  the  period 


&t)m  February  1, 1994,  through  January 
31, 1999. 

Discussion 

The  existing  Pick-Sloan  Missouri 
Basin  Program-Eastern  Division  (P- 
SMBP-ED)  rate  is  $3.20/kilowattmonth 
for  capacity  and  8.32  mills/kilowatthour 
for  energy.  The  existing  rates  are 
sufficient  to  recover  project  expenses 
(including  interest)  and  capital 
requirements  through  January  31,  2001. 
Increased  revenue  from  good  hydrologic 
conditions  and  lower  operation  and 
maintenance  expenses  over  the  cost- 
evaluation  period  have  made  this 
possible.  For  the  Pick-Sloan  Missouri 
Basin  Program,  the  ratesetting  study 
projected  the  deficit  to  peak  at  $178 
million  in  fiscal  year  (FY)  1994  and  to 
be  repaid  in  FY  2002.  The  deficit 
actually  peaked  at  $171  milUon  in  FY 
1993  and  was  totally  repaid  in  FY  1997. 
The  total  revenue  requirement  of  $135.2 
million  is  sufficient  to  cover  the 
expenses  and  capital  requirements 
through  January  31,  2001^ 

In  accordance  with  10  CFR 
903.23(a)(2),  Western  did  not  have  a 
consultation  and  comment  period.  The 
notice  of  an  extension  of  the  firm  power 
service  and  firm  peaking  power  service 
rates  was  published  in  the  Federal 
Register  on  August  18, 1998.  Western  is 
submitting  the  notice  of  rate  order  30 
days  after  that  pubUcation. 

Order 

In  view  of  the  foregoing  and  pursuant 
to  the  authority  delegated  to  me  by  the 
Secretary,  I  hereby  extend  for  a  period 
effective  February  1, 1999,  through 
January  31,  2001,  the  existing  Rate 
Schedules  P-SED-F6  for  firm  power 
service  and  P-SED-FP6  for  firm  peaking 
power  service  for  the  Pick-Sloan 
Missouri  Basin  Program-Eastern 
Division. 

Dated:  October  16, 1998. 
Elizabeth  A.  Moler, 
Deputy  Secretary. 
(FR  Doc.  98-28912  Filed  10-28-98;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

(FRL-6181-4] 

Agency  Infonnation  Collection 
Actfvltlea:  Submlaalon  for  OMB 
Review;  Comment  Requeet;  Survey  of 
the  Chlorinated  AHphatica  Induatry 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 


summary:  In  compUance  with  the 
Paperwork  Reduction  Act  (44  U.S.C 
3501  et  seq.).  this  document  announces 
that  the  following  Information 
Collection  Request  (ICR)  has  been 
forwarded  to  die  Office  of  Management 
and  Budget  (OMB)  for  review  and 
approval:  Survey  of  the  Chlorinated 
AUphatics  Industry.  The  ICR  describes 
the  nature  of  the  information  coUection 
and  its  expected  burden  and  cost;  where 
appropriate,  it  includes  the  actual  data 
collection  instrument. 
DATES:  Comments  must  be  submitted  on 
or  before  November  30, 1998. 
FOR  FURTHER  MFORMA-nON  CONTACT: 
Sandy  Farmer  at  EPA,  (202)  260-2740. 
or  download  off  the  Internet  at  http-J/ 
www.epa.gov/icr/icrJttm,  or  by  e-mail  at 
farmer.sandy9epamial.epa.gov,  and 
refer  to  EPA  ICR  No.  1866.01. 
SUPPI^MENTARY  aiFORMATION: 

Title:  Survey  of  the  Chlorinated 
AUphatics  (EPA  ICR  No.  1866.01).  Thi8_ 
is  a  new  collection. 

Abstract:  Under  the  Industry  Studies 
Program.  EPAs  Office  of  Solid  Waste  is 
planning  to  conduct  surveys  of  various 
industries  during  the  rest  of  this  fiscal 
year  through  FY  2000,  primarily  for  the 
purpose  of  developing  hazardous  waste 
Usting  determinations  as  part  of  a 
rulemaking  effort  under  sections  3001 
and  3004  of  the  Resource  Conservation 
and  Recovery  Act  (RCRA).  Information 
collected  imder  authority  of  this  ICR 
specifically  wiU  be  used  to  estabUsh  and 
expand  an  information  data  base  with 
regard  to  hazardous  waste  generation 
and  management  by  industry  to  support 
a  goal  of  more  effective  regulation  under 
sections  3001  and  3004  of  RCRA. 

The  information  acquired  through  the 
Industry  Studies  Program  has 
contributed  to  the  effective  development 
and  implementation  of  the  hazardous 
waste  regulatory  program.  The  ICR,  once 
approved,  will  aUow  continued  and 
expanded  data  coUection  for  the 
following  program  areas: 

•  Listing 

•  Land  Disposal  Restrictions  (LDR) 

and  Capacity 

•  Source  Reduction  and  Recycling 

•  Risk  Assessment 

To  support  these  hazardous  waste 
program  areas,  EPA  has  been 
conducting  surveys  and  site  visits  for 
the  chlorinated  aliphatics  industry  since 
1992  under  authority  granted  undier 
RCRA  section  3007  and  OMB  #2050- 
0042.  Responses  to  the  surveys  were 
received  and  site  visits  conducted  in 
early  1993  to  collect  data  for 
development  of  hazardous  waste 
rulemakings  as  required  by  a  consent 
decree  signed  December  9, 1994.  which 
resulted  from  the  £DF  v.  fleitfy  case. 
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For  the  chlorinated  aliphatics 
industry  that  is  the  subject  of  this 
information  collection,  the  main  data  to 
be  collected  will  be  clarifications  to 
updated  survey  information,  and 
possibly  site  visits  if  necessary. 

The  information  collected  will  be 
used  primarily  to  determine  if  wastes 
from  the  chlorinated  aliphatics  industry 
should  be  listed  as  hazardous.  In 
addition,  this  information  also  will  be 
used  to  support  other  RCRA  activities 
including  developing  engineering 
analyses;  conducting  regulatory  impact 
analyses,  economic  analyses,  and  risk 
assessments:  and  developing  land 
disposal  restrictions  treatment  standards 
and  waste  minimization  programs. 

EPA  anticipates  that  some  data 
provided  by  respondents  will  be. 
claimed  as  confidential  business 
information  (CBI).  Respondents  may 
make  a  business  confidentiality  claim ' 
by  marking  the  appropriate  data  as  CBI. 
Respondents  may  not  withhold 
information  from  the  Agency  because 
they  believe  it  is  confidential. 
Information  so  designated  will  be 
disclosed  by  EPA  only  to  the  extent  set 
forth  in  40  CFR  part  2. 

Data  will  be  collected  from  the 
chlorinated  aliphatics  industry  that 
generate  wastes  that  may  be  Usted  as 
hazardous.  An  agency  may  not  conduct 
or  sponsor,  and  a  person  is  not  required 
to  respond  to,  a  collection  of 
information  unless  it  displays  a 
currently  valid  OMB  control  number. 
The  OMB  control  numbers  for  EPA's 
regulations  are  listed  in  40  CFR  part  9 
and  48  CFR  Chapter  15.  The  Federal 
Regiater  notice  required  under  5  CFR 
1320.8(d),  soliciting  comments  on  this 
collection  of  information  was  published 
on  6/18/98  (63  FR  33370);  no>commente 
were  received. 

Burden  Statement:  The  annual  public 
reporting  and  recordkeeping  burden  for 
this  collection  of  information  is 
estimated  to  average  20  hours  per 
response.  Burden  means  the  total  time, 
effort,  or  financial  resources  expended 
by  persons  to  generate,  maintain,  retain, 
or  disclose  or  provide  information  to  or 
for  a  Federal  agency.  This  includes  the 
time  needed  to  review  instructions; 
develop,  acquire,  install,  and  utilize 
technology  and  systems  for  the  purposes 
of  collecting,  validating,  and  verifying 
information,  processing  and 
maintaining  information,  and  disclosing 
and  providing  information;  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements;  train  personnel  to  be  able 
to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of 


information;  and  transmit  or  otherwise 
disclose  the  information. 

Respondents/Affected  Entities: 
Owners  or  operators  of  chlorinated 
aliphatics  finns. 

Estimated  Number  of  Respondents: 
25. 

Frequency  of  Response:  1. 

Estimated  Total  Annual  Hour  Burden: 
548  hours. 

Estimated  Total  Annualized  Cost 
Burden:  $6,526. 

Send  comments  on  the  Agency's  need 
for  this  information,  the  accuracy  of  the 
provided  burden  estimates,  and  any 
suggested  methods  for  minimizing 
respondent  burden,  including  through 
the  use  of  automated  collection 
techniques  to  the  following  addresses. 
Please  refer  to  EPA  ICR  No.  1866.01  in 
any  correspondence. 
Ms.  Sandy  Farmer,  U.S.  Environmental 

Protection  Agency,  OP  Regulatory 

Information  Division  (2137),  401  M 

Street,  SW,  Washington,  DC  20460  (or 

E-Mail 

Farmer.Sandy^pamail.epa.gov); 
and 
Office  of  Information  and  Regulatory 

Affairs,  Office  of  Management  and 

Budget,  Attention:  Desk  Officer  for 

EPA.  725  17th  Street.  NW. 

Washington.  DC  20503. 

Dated:  CX:tober  23, 1998. 

Richard  T.  WMtlund. 

Acting  Director,  Regulatory  Infonnation 
Division. 

(PR  Doc.  98-29014  Filed  10-28-98;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6181-4] 

Ambient  Air  Monitoring  Retacence  and 
Equivalent  Mathoda:  Deaignatlon  of  a 
New  Rafaranca  Method  and  Receipt  of 
Three  New  Appllcatlone  for  Reference 
Method  Determlnationa 

AGENCY:  Environmental  Protection 
Agency. 

ACTKM:  Notice  of  designation  and 
receipt  of  appHcations. 

SUMMARY:  Notice  is  hereby  given  that 
the  Environmental  Protection  Agency 
(EPA)  has  designated,  in  accordance 
with  40  CFR  part  53,  a  new  reference 
method  for  measuring  concentrations  of 
PM2  s  in  ambient  air.  Notice  is  also 
given  that  EPA  has  received  three  new 
applications  for  PM2.3  reference  method 
determinations  under  40  CFR  part  53. 
FOR  FURTHER  INFORMATION  CONTACT: 
Frank  F.  McElroy,  Himian  Exposure  and 
Atmospheric  Sciences  Division  (MD- 


46),  National  Exposure  Research 
Laboratory,  U.S.  EPA.  Research  Triangle 
Park.  North  Carolina  27711.  Phone: 
(919)  541-2622.  email: 
mcelroy.frBnkOepamail.epa.gov. 
SUPPLEMENTARY  INFORMATKM:  In 
accordance  with  regulations  at  40  CFR 
part  53.  the  EPA  examines  various 
methods  for  monitoring  the 
concentrations  of  certain  pollutants  in 
the  ambient  air.  Methods  that  are 
detennined  to  meet  specific 
requirements  for  adequacy  are 
designated  as  either  refisrence  or 
equivalent  methods,  thereby  permitting 
their  use  under  40  CFR  part  58  by  States 
and  other  agencies  in  determining 
attainment  of  the  National  Ambient  Air 
Quality  Standards.  EPA  hereby 
announces  the  designation  of  a  new 
reference  method  for  measuring  PM2.3  in 
ambient  air.  This  designation  is  made 
under  the  provisions  of  40  CFR  part  S3, 
as  amended  on  July  18, 1997  (62  FR 
38764). 

The  new  reference  method  for  PM2.S 
is  a  manual  monitoring  method  based 
on  a  particular  commercially  available 
PM2J  sampler.  The  newly  designated 
method  is  identified  as  follows: 

RFPS-1098-123.    Thermo  Environmental 
Instruments.  Incorporated  Model  60S 
"CAPS"  Computer  Assisted  Particle 
Sampler,"  configured  as  a  PMjj  reference 
method  and  operated  with  software  version 
1.02 A,  for  24-hour  continuous  sample 
periods,  in  accordance  with  the  Model  605 
Instruction  Manual  and  with  the 
requirements  and  sample  collection  filters 
specified  in  40  CFR  part  50,  Appendix  L. 

An  application  for  a  reference  method 
determination  for  the  method  based  on 
the  Thermo  Environmental  Instruments 
Model  605  sampler  was  received  by  the 
EPA  on  October  8, 1997,  and  a  notice  of 
the  receipt  of  this  application  (then 
identified  as  Model  605/FHg5-E)  was 
published  in  the  Federal  Register  on 
February  10, 1998.  The  method  is 
available  commercially  from  the 
applicant,  Thermo  Environmental 
Instruments,  Incorporated,  8  West  Forge 
Parkway,  Franklin.  Massachusetts 
02038. 

Test  samplers  representative  of  this 
method  have  been  tested  by  the 
applicant  in  accordance  with  the  test 
procedures  specified  in  40  CFR  part  53 
(as  amended  on  July  18, 1997).  After 
reviewing  the  results  of  those  tests  and 
other  information  submitted  by  the 
applicant,  EPA  has  detennined.  in 
accordance  with  part  53,  that  this 
method  should  be  designated  as  a    . 
reference  method.  The  information 
submitted  by  the  applicant  will  be  kept 
on  file  at  EPA's  National  Exposure 
Research  Laboratory,  Research  Triangle 
Park,  North  Carolina  27711  and  will  be 
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available  for  inspection  to  the  extent 
consistent  with  40  CFR  part  2  (EPA's 
regulations  implementing  the  Freedom 
of  Information  Act). 

As  a  designated  reference  method, 
this  method  is  acceptable  for  use  by 
states  and  other  air  monitoring  agencies 
under  the  requirements  of  40  CFR  part 
58.  Ambient  Air  Quality  Surveillance. 
For  such  purposes,  the  method  must  be 
used  in  strict  accordance  with  the 
operation  or  instruction  manual 
associated  with  the  method,  the 
specifications  and  limitations  (e.g., 
sample  period  or  measurement  range) 
specified  in  the  applicable  designation 
method  description  (see  identification 
of  the  method  above).  Use  of  the  method 
should  also  be  in  general  accordance 
with  the  guidance  and 
recommendations  of  applicable  sections 
of  the  Quality  Assurance  Handbook  for 
Air  Pollution  Measurement  Systems, 
Volume  U  (EPA/600/R-94/038b). 
.  Vendor  modifications  of  a  designated 
reference  or  equivalent  method  used  for 
purposes  of  part  58  are  permitted  only 
with  prior  approval  of  the  EPA,  as 
provided  in  part  53.  Provisions 
concerning  modification  of  such 
methods  by  users  are  specified  under 
Section  2.8  of  Appendix  C  to  40  CFR 
part  58  (Modifications  of  Methods  by 
Usera). 

In  general,  a  method  designation 
applies  to  any  sampler  or  analyzer 
which  is  identical  to  the  sampler  or 
analyzer  described  in  the  designation 
application.  In  some  cases,  similar 
samplers  or  analyzers  manufactured 
prior  to  the  designation  may  be 
upgraded  (e.g.,  by  minor  modification  or 
by  substitution  of  a  new  operation  or 
instruction  manual)  so  as  to  be  identical 
to  the  designated  method  and  thus 
achieve  designated  status  at  a  modest 
cost.  The  manufacnu«r  should  be 
consulted  to  determine  the  fieasibiUty  of 
such  upgrading. 

Part  53  requires  that  sellere  of 
designated  reference  or  eqiuvalent 
method  analyzers  or  samplers  comply 
with  certain  conditions.  These 
conditions  are  given  in  40  CFR  53.9  and 
are  sununarized  below: 

(a)  A  copy  of  the  approved  operation 
or  instruction  manual  must  accompany 
the  sampler  or  analyzer  when  it  is 
delivered  to  the  ultimate  purchaser. 

(b)  Hie  sampler  or  analyzer  must  not 
generate  any  unreasonable  hazard  to 
operatora  or  to  the  environment. 

(c)  The  sampler  or  analyzer  must 
function  within  the  limits  of  the 
applicable  performance  specifications 
given  in  parts  50  and  53  for  at  least  one 
year  after  delivery  when  maintained  and 
operated  in  accordance  with  the 
operation  or  instruction  manual. 


(d)  Any  sampler  or  analyzer  offered 
for  sale  as  part  of  a  reference  or 
equivalent  method  must  bear  a  label  or 
sticker  indicating  that  it  has  been 
designated  as  part  of  a  reference  or 
equivalent  method  in  accordance  with 
part  53  and  showing  its  designated 
method  identification  number. 

(e)  If  sucii  an  analyzer  has  two  ot 
more  selectable  ranges,  the  label  or 
sticker  must  be  placed  in  close 
proximity  to  the  range  selector  and 
indicate  which  range  or  ranges  have 
been  included  in  the  reference  or 
equivalent  method  designation. 

(f)  An  applicant  who  offers  samplers 
or  analyzere  for  sale  as  part  of  a 
reference  or  equivalent  method  is 
required  to  maintain  a  list  of  ultimate 
purchasers  of  such  samplers  or 
analyzere  and  to  notify  them  within  30 
days  if  a  reference  or  equivalent  method 
designation  applicable  to  the  method 
has  been  canceled  or  if  adjustment  of 
the  sampler  or  analyzer  is  necessary 
under  40  CFR  53.11(b)  to  avoid  a 
cancellation. 

(g)  An  applicant  who  modifies  a 
sampler  or  analyzer  previously 
designated  as  part  of  a  reference  or 
equivalent  method  is  not  permitted  to 
sell  the  sampler  or  analyzer  (as 
modified)  as  part  of  a  reference  or 
equivalent  method  (although  it  may  be 
sold  without  such  representation),  nor 
to  attach  a  label  or  sticker  to  the  sampler 
or  analyzer  (as  modified)  under  the 
provisions  described  above,  until  the 
applicant  has  received  notice  under  40 
CFR  53.14(c)  that  the  original 
designation  or  a  new  designation 
applies  to  the  method  as  modified,  or 
until  the  applicant  has  applied  for  and 
received  notice  under  40  CFR  53.8(b)  of 
a  new  reference  or  equivalent  method 
determination  for  the  sampler  or 
analyzer  as  modified. 

(h)  An  applicant  who  offers  PM2^ 
samplers  for  sale  as  part  of  a  reference 
or  equivalent  method  is  required  to 
maintain  the  manufacturing  facility  in 
which  the  sampler  is  manufactured  as 
an  ISO  9001-registered  facility. 

(i)  An  applicant  who  offers  PM2J 
samplers  for  sale  as  part  of  a  reference 
or  equivalent  method  is  required  to 
submit  annually  a  properly  completed 
Product  Manufacturing  Checklist,  as 
specified  in  part  53. 

Aside  from  occasional  breakdowns  or 
malfunctions,  consistent  or  repeated 
noncompliance  with  any  of  these 
conditions  should  be  reported  to: 
Director.  Human  Exposure  and 
Atmospheric  Sciences  Division  (MD- 
77),  National  Exposure  Research 
Laboratory.  U.S.  Environmental 
Protection  Agency,  Research  Triangle 
Park.  North  Carolina  27711. 


Designation  of  this  reference  method 
is  intended  to  assist  the  States  in 
establishing  and  operating  their  air 
quality  surveillance  systems  imder  40 
CFR  part  58.  Questions  concerning  the 
commercial  availability  or  technical 
aspects  of  this  method  should  be 
directed  to  the  applicant. 

Receipt  of  New  Reference  Method 
Applications 

EPA  is  also  her^y  annoimdng  that  it 
has  received  three  new  applications  for 
reference  method  determinations  under 
40  CFR  part  53.  Publication  of  a  notice 
of  receipt  of  such  applicatitms  is 
required  by  §  53.5. 

On  July  6, 1998,  EPA  received  an 
application  from  Andersen  Instruments, 
Incorporated,  500  Technology  Court, 
Smyrna,  Georgia  30082,  for  a  refermce 
method  determination  for  a  PM2.S 
method  based  on  that  Company's  Model 
RAAS2.3-200  Audit  Single  Channel 
PM2 J  Sampler.  Another  appUcation  was 
received  on  July  27, 1998,  from  URG 
Corporation,  116  South  Merritt  Mill 
Road,  Chapel  Hill,  North  Carolina  27514 
for  a  reference  method  detomination  for 
a  PM2J  method  based  on  that 
Company's  Models  MASSlOO  Single 
Channel  and  MASS300  Multi  Channel 
Sequential  PM2J  Samplers.  An 
application  was  received  on  August  10, 
1998,  from  Rupprecht  &  Patashnick 
Company.  Incorporated,  25  Corporate 
Circle,  Albany,  New  York  12203  for  a 
reference  method  determination  for  a 
PM2J  method  based  on  that  Company's 
Partisol*  Model  2000  Audit  Sampler. 

If,  after  appropriate  technical  study, 
the  Administrator  determines  that  any 
or  all  of  these  methods  should  be 
designated  as  reference  methods  under 
40  CFR  part  53,  notice  thereof  will  be 
published  in  a  subsequent  issue  of  the 
Federal  Register. 

Correction 

In  a  reference  and  equivalent  method 
designation  notice  published  in  the 
Federal  Register  on  August  3. 1998  (63 
FR  41253),  the  description  of  one  of 
methods  designated  contained  an  error 
in  one  of  the  measurement  ranges.  The 
correct  description  is  as  follows: 

RFNA-0798-121,  "DKK  Corporation 
Model  GLN-114E  Nitrogen  Oxides 
Analyzer,"  operated  within  a  temperature 
range  of  20  to  30  degrees  C  on  any  of  the 
following  measurement  ranges:  0-0.050, 0- 
0.100, 0-0.200. 0-0.500,  and  0-1.000  ppm. 

The  Model  GLN-11 4E  analyzer  is 
available  from  the  applicant,  DIGC 
Corporation,  4-13-14.  Kichijoji 
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Katamachi.  Musashino-shi,  Tokyo,  180, 

Japan. 

Hanry  L.  Loogaat  n. 

Acting  Assistant  Administrator,  Office  of 

Research  and  Development. 

(FR  Doc.  98-29015  Filed  10-28-48;  8:45  am) 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPP-006S7;  FRL-a041-S] 

FramewKMk  for  Addraaaing  Kay 
Science  iaauaa  Praaanlad  by  the  Food 
Quality  Protection  Act  (FQPA)  aa 
Developed  Through  the  Tolerance 
Reaeeeeement  Adviaory  Commltlae 
(TRAC) 

AQEItCV:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice. 

SUMMARY:  The  notice  announces  a 
schedule  and  framework  for  EPA 
issuance  of  a  series  of  science  policies 
to  implement  provisions  in  the  Food 
Quality  Protection  Act  of  1996  (FQPA). 
The  notice  and  conunent  approach 
described  in  this  notice  was  created 
following  discussion  with  the  Tolerance 
Reassessment  Advisory  Committee 
(TRAC).  a  sulx:ommittee  of  the  National 
Advisory  Council  on  Environmental 
Policy  and  Technology  (NACEPT),  a 
committee  established  pursuant  to  the 
Federal  Advisory  Committee  Act. 
Conunents  on  individual  interim 
science  policy  documents  will  be 
invited  through  separate  notices  in  the 
Federal  Ragiater  as  outlined  in  the 
framework.  While  refining  its  approach 
to  FQPA  science  policies,  EPA  will  use 
the  policies  descritwd  in  the  interim 
documents  when  making  decisions  on 
pesticide  actions. 

ADDRESSES:  By  mail,  submit  written 
comments  to:  Public  Information  and 
Records  Integrity  Branch,  Information 
Resources  and  Services  Division 
(7502C).  Office  of  PesUcide  Programs, 
Environmental  Protection  Agency,  401 
M  St..  SW..  Washington,  DC  20460.  In 
person,  deliver  comments  to:  Rm.  119. 
CM  «2. 1921  Jefferson  Davis  Highway, 
Arlington,  VA. 

Comments  and  data  may  also  be 
submitted  electronically  to:  opp- 
docketOepamail.epa.gov.  Follow  the 
instructions  under  Unit  VII.  of  this 
docimient.  No  Confidential  Business 
Information  (CBI)  should  be  submitted 
through  e-mail. 

Information  submitted  as  a  comment 
concerning  this  document  may  be 
claimed  confidential  by  marking  any 
part  or  all  of  that  information  as  CBI. 


Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
A  copy  of  the  coounent  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  confidential 
will  be  included  in  the  public  docket  by 
EPA  without  prior  notice.  The  public 
docket  is  available  for  public  inspection 
in  Rm.  119  at  the  Virginia  address  given 
above,  from  8:30  a.m.  to  4  p.m.,  Monday 
through  Fridayr  excluding  legal 
holidays. 

FOR  FURTHER  MFORMATKM  CONTACT:  Jeff 
Kempter,  Registration  Division  (7505C). 
Office  of  Pesticide  Programs. 
Environmental  Protection  Agency.  401 
M  St..  SW..  Washington.  DC  20460. 
Office  location,  telephone  number,  and 
e-mail  address:  Rm.  713D.  CM  «2, 1921 
Jefferson  Davis  Highway.  Arlington.  VA; 
(703)  305-5448; 
kempter.carlton9epa.gov. 
SUPPLEMENTARY  INFORMATION:  The 
following  documents  are  available  bom 
the  EPA  Home  page  at  the  Federal 
Register  •  Environmental  Documents 
entry  for  this  docimient  under  "Laws 
and  Regulations"  (http://www.epa.gov/ 
fedrgstr/): 

1.  This  document. 

2.  A  table  entitled  "Framework  for 
Refining  FQPA  Science  Policy." 

3.  A  timeline  entitled  "Schedule  for 
Release  of  Guidance  on  Science  Policy 
Issues." 

Copies  of  the  above-mentioned  table 
and  timeline  may  also  be  obtained  &t>m 
the  OPP  docket  at  the  location  listed 
under  ADDRESSES  or  by  contacting  Je^ 
Kempter  at  the  telephone  number  listed 
above. 

I.  Background 

A.  Food  Quality  Protection  Act  (FQPA) 

On  August  3. 1996.  the  Food  Quality 
Protection  Act  of  1996  (FQPA)  was 
signed  into  law.  Efliective  upon 
signature,  FQPA  significantly  amended 
the  Federal  Insecticide,  Fimgidde,  and 
Rodenticide  Act  (FIFRA)  and  the 
Federal  Food.  Drug,  and  Cosmetic  Act 
(FFDCA).  Among  other  changes.  FQPA 
established  a  stringent  health-based 
standard  ("a  reasonable  certainty  of  no 
harm")  for  pesticide  residues  in  foods  to 
assure  protection  from  unacceptable 
pesticide  exposure;  provided 
heightened  health  protections  for 
infants  and  children  from  pesticide 
risks;  required  expedited  review  of  new. 
safer  pesticides:  created  incentives  for 
the  development  and  maintenance  of 
effective  crop  protection  tools  for 
fanners;  required  reassessment  of 
existing  tolerances  over  a  10-year 
period;  and  required  periodic  re- 


evaluation  of  pesticide  registrations  and 
tolerances  to  ensure  that  data 
supporting  pesticide  registrations  will 
remain  up-to-date  in  the  future. 

B.  Food  Safety  Advisory  Committee 
(FSAC) 

When  FQPA  took  effect.  EPA  was 
immediately  fiaced  with  having  to 
implement  new  standards  and 
requirements.  The  Agency  established 
the  FSAC  as  a  subcommittee  of  the 
NACEPT  to  assist  in  soliciting  input 
from  stakeholders  and  to  provide  input 
to  EPA  on  some  of  the  broad  policy 
choices  facing  the  Agency  and  on 
strategic  direction  for  the  Office  of 
Pesticide  Programs  (OPP).  With  the 
guidance  and  input  of  the  FSAC.  the 
Agency  issued  several  key  documents 
concerning  how  it  would  implement 
FQPA:  (1)  On  January  31. 1997. 
Pesticide  Registration  Notice  97-1 
entitled  "Agency  Actions  Under  the 
Requirements  of  the  Food  Quality 
Protection  Act"  provided  an  interim 
decision  logic  for  making  regulatory 
decisions;  (2)  the  "1996  Implementation 
Plan."  made  available  in  March  1997. 
described  EPA's  overall  plan  for 
implementing  the  requirements  of 
FQPA;  and  (3)  on  August  4, 1997.  a 
Federal  Register  notice -entitled  "Raw 
and  Processed  Food  Schedule  for 
Pesticide  Tolerance  Reassessment"  . 
announced  a  specific  plan  for 
conducting  reassessments  of  tolerances 
in  effect  as  of  the  passage  of  FQPA. 
The  Agency  has  usedthe  interim 
approaches  developed  through 
discussions  with  FSAC  to  make 
regulatory  decisions  that  met  FQPA's 
standard  and  that  could  be  revisited  if 
additional  information  became  available 
or  as  the  science  evolved.  As  EPA's 
approach  to  implementing  the  scientific 
provisions  of  FQPA  hps  evolved,  the 
Agency  has  sought  independent  review 
and  public  participation,  often  through 
presentation  of  many  of  the  science 
poUcy  issues  to  the  FIFRA  Scientific 
Advisory  Panel  (SAP),  a  group  of 
independent,  outside  experts  who 
provide  peer  review  and  scientific 
advice  to  OPP. 

C.  Tolerance  Reassessment  Advisory 
Committee  (TRAC) 

Although  the  Agency  has  sought 
independent  review  and  public 
participation  on  a  wide  variety  of  issues, 
the  Agency  has  decided  that  the 
implementation  process  would  benefit 
from  a  more  thorough  process  of  notice 
and  comment  on  major  science  policy 
issues.  As  directed  by  Vice  President 
Albert  Gore,  EPA  has  been  working  with 
the  U.S.  Department  of  Agriculture 
(USDA)  and  a  new  subcommittee  of 
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NACEPT.  the  TRAC,  chaired  by  the  EPA 
Deputy  Administrator  and  the  USDA 
Deputy  Secretary,  to  address  FQPA 
issues  and  implementation.  TRAC 
comprises  more  than  50  representatives 
of  affected  user,  producer,  consiuner. 
public  health,  environmental,  states, 
and  other  interested  groups.  The  TRAC 
has  met  five  times  as  a  full  committee 
from  May  27  through  September  16, 
1998. 

The  Agency  has  been  woridng  with 
TRAC^o  ensure  that  its  science  policies, 
risk  assessments  of  individual 
pesticides,  and  process  for  decision 
making  are  transparent  and  open  to 
pubUc  participation.  An  important 
product  of  these  consultations  with 
TRAC  is  the  development  of  a 
framework  doomient  for  addressing  key 
science  policy  issues.  This  Federal 
Register  notice  is  based  on.  but  not 
identical  to.  the  EPA  staff  paper  #26 
which  is  the  draft  framework  document 
presented  to  the  TRAC  that  identified 
the  issues  relating  to  these  science 
policy  issues. 

Tlie  TRAC  identified  nine  science 
policy  issues  it  believed  were  key  to  the 
implementation  of  FQPA  and  tolerance 
reassessment.  The  homework  calls  for 
EPA  to  provide  one  or  more  documents 
for  pubUc  comment  on  each  of  the  nine 
issues  over  the  course  of  the  next 
several  months.  EPA  will  issue  Federal 
Register  notices  announcing  the 
availability  of  each  of  these  science 
policy  documents  for  comment.  Other 
opportunities  for  public  involvement  in 
the  refinement  of  these  policies  may 
also  be  available,  depending  on  the 
current  status  of  the  individual  science 
policy.  Each  of  these  issues  is  evolving 
and  in  a  different  stage  of  refinement. 
Accordingly,  as  the  issues  are  further 
refined  by  EPA  in  consultation  with 
USDA  and  others,  they  may  also  be 
presented  to  the  SAP.  This  notice 
describing  the  framework  briefly 
summarizes  each  of  the  nine  science 
policy  issues,  the  efforts  underway  to 
refine  them,  plans  for  notice  and 
comment,  and  the  timelines  for 
completing  refinements. 

n.  The  Nine  Science  Policies  . 

A.  Science  Policy  1 :  Applying  the  FQPA 
10-Fold  Factor 

FQPA  requires  EPA  to  use  an 
additional  10-fold  factor  when  assessing 
a  pkesticide's  dietary  risk  to  take  into 
account  potential  pre-  and  post-natal 
developmental  toxicity  and 
completeness  of  the  data  with  respect  to 
exposure  and  toxicity  to  infants  and 
children.  The  additional  FQPA  factor 
may  be  reduced  or  removed  only  if.  on 
the  basis  of  reliable  data,  the  factor  used 


will  be  safe  for  children.  (It  should  be 
noted  that,  imder  certain  circimistances, 
the  Agency  may  use  a  higher  factor  than 
the  traditional  100-fold  uncertainty 
factor,  for  example,  because  of  a  limited 
toxicity  data  base.)  In  assessing  risk,  the 
Office  of  Pesticide  Programs  (OPP) 
applies  the  10-fold  factor  unless  it 
determines,  based  on  a  weight-of-the- 
evidence  evaluation  of  all  reliable, 
available  information  on  toxicity  and 
ejcposure,  that  it  should  be  modified. 

The  major  science  policy  issue  related 
to  the  10- fold  FQPA  factor  is  the 
establishment  of  appropriate,  clear,  and 
transparent  criteria  for  retaining  or 
modifying  the  10-fold  factor.  Another 
closely  related  issue  is  determining 
what  constitutes  a  complete  and  reUable 
data  base  for  toxicology  and  exposure 
data  to  assess  risks  to  children. 

In  part,  to  address  these  issues,  an 
intra-agency  workgroup  is  lookilig  at 
general  considerations  regarding  the 
FQPA  factor  decisions  such  as: 
establishing  procedures  for  consistency 
and  documentation;  ensuring  the 
adequacy  of  the  data  set  for  decision- 
making; and  establishing  criteria  for 
retaining  or  modifying  the  FQPA  factor. 
This  workgroup  includes 
representatives  of  the  Office  of  Research 
and  Development,  the  Office  of 
Children's  Health  Protection,  the  Office 
of  Water,  the  Office  of  Solid  Waste  and 
Emergency  Response,  as  well  as  the 
Office  of  Prevention,  Pesticides  and 
Toxic  Substances.  In  addition.  OPP  has 
completed  a  draft  Standard  Operating 
Procedure  (SOP)  that  provides 
procedural  guidance  at  the  working 
level  for  making  recommendations  for 
retaining  or  modifying  the  10- fold 
factor. 

In  addition.  EPA  has  solicited  advice 
from  the  SAP.  In  October  1996.  EPA 
first  broujght  to  the  SAP  a  paper  that 
described  a  "weight-of-evidence" 
approach  for  the  lOx  FQPA  factor,  that 
was  developed  prior  to  the  passage  of 
FQPA.  In  March  1998.  the  Agency 
brou^t  OPP  Health  and  Effects  Division 
(HED)  draft  guidance  on  the  application 
of  the  FQPA  factor  to  the  Panel.  In  July 

1998.  EPA  updated  the  SAP  on  its 
progress  in  responding  to  their 
comments. 

The  Intra-Agency  workgroup  draft 
^  guidance  document  will  be  completed 
and  available  for  comment  in  January 

1999.  At  that  time.  EPA  will  publish  a 
notice  of  availability  and  a  60-day 
opportunity  to  comment  on  the 
guidance  document.  A  revised 
document  will  be  ready  no  later  than 
June  1999.  The  draft  working  level 
docimient  (the  SOP)  is  complete;  it  will 
be  issued  with  the  Intra-Agency 
docimient  in  February  1999.  for 


comment  and  will  be  revised  in  Ught  of 
public  comment  by  July  1999. 

B.  Science  Policy  2:  Dietary  Exposure 
Assessment  -  Whetha-  and  How  to  Use 
"Monte  Carlo"  Analyses 

EPA  assesses  dietary  exposure  to 
pesticides  in  raw  and  processed  foods 
using  two  distinct  pieces  of  information: 
the  amount  of  pesticide  residue  that  is 
present  in  and  on  food  (i.e..  the  residue 
level)  and  the  types  and  amounts  of 
food  that  we  eat  (i.e.,  food 
consumption).  The  residue  information 
comes  from  the  numerous  crop  field 
trials  and  other  sources  (such  as 
monitoring  data)  where  the  amount  of 
pesticide  residue  on  a  given  commodity 
is  measured.  Routinely,  consumption 
information  comes  from  USDA  surveys 
of  what  people  eat.  In  the  past.  EPA  has 
used  the  Dietary  Risk  Evaluation  System 
(DRES)  which  is  a  deterministic  model 
to  combine  the  residue  and  food 
consumption  information  with  data  on 
a  pesticide's  toxicity  to  calculate  acute 
and  chronic  dietary  risk.  This 
deterministic  model  calculates  a  single 
value  (sometimes  referred  to  as  a  point 
estimate)  for  all  the  residues  for  a  given 
commodity. 

Over  the  last  few  years,  a  different 
technique  has  been  applied  to 
estimating  acute  dietary  exposure— a 
probabilistic  evaluation  called  Monte 
Carlo  analysis.  A  probabilistic  analysis 
uses  the  entire  range  of  data  from  the 
numerous  crop  field  trial  studies,  or 
other  sources  to  estimate  the 
distribution  of  exposure  to  the  residues 
for  the  population  of  concern.  Tliis 
technique  allows  for  a  more  realistic 
estimate  of  exposure. 

There  are  three  issues  associated  with 
the  use  of  probabilistic  techniques: 

1.  Probabilistic  analyses  often  exhibit 
a  level  of  uncertainty  at  the  extremes  of 
the  distribution.  This  uncertainty  makes 
it  difficult  to  judge  if  the  results  reflect 
an  accurate  estimate  of  risk,  or  an 
overestimate  or  underestimate  risk. 

2.  EPA  needs  to  make  decisions  that 
are  appropriately  protective  of  larger 
numbers  of  people,  especially  children, 
necessitating  estimates  of  "high  end" 
exposures  (e.g..  99.9th  percentile). 

3.  There  is  a  concern  over  statistical 
treatment  of  data  that  are  inputted  into 
the  Monte  Carlo  model.  For  example, 
how  USDA's  high  end  consumption 
estimates  combine  with  the  use  of  a 
99.9th  percentile  output  needs  to  be 
resolved. 

The  following  steps  have  been  taken 
or  are  being  taken  to  address  these 
issues: 

1.  In  March  1998.  the  Agency 
presented  to  the  SAP  for  comment  draft 
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guidance  for  submission  of  probabilistic 
exposure  assessments. 

2.  USDA  and  EPA  are  jointly 
assessing  how  best  to  treat  data 
representing  the  extremes  of  exposure. 

3.  The  issue  of  the  appropriateness  of 
using  the  99.9th  percentile  was 
presented  to  the  SAP.  SAP  comments 
are  being  considered. 

4.  EPA  is  drafting  a  policy  paper  on 
use  of  the  99.9th  percentile  in  decision- 
making. 

5.  The  Agency  is  working  on 
statistical  methods  for  effectively  using 
composite  data  to  estimate  exposure 
from  single-serving-sized  food  items. 

These  products  will  result: 

1.  SAP  comments  will  be  considered 
when  preparing  the  next  iteration  of  the 
draft  document  entitled  "Guidance  for 
Submission  of  Probabilistic  Exposure 
Assessments  to  the  OfBce  of  Pesticide 
Programs'  Health  Efliacts  Division."  The 
document  will  be  issued  in  October 
1998  for  a  60-day  comment  period. 
Revised  guidance  will  be  issued  no  later 
than  March  1999. 

2.  In  addition,  USDA  is  reviewing  its 
existing  (1989-1991)  food  consumption 
data  to  ensiire  accuracy.  This  process 
will  be  completed  in  October  1998. 

3.  The  policy  paper  exploring 
probabilistic  techniques  and  the  99.9th 
percentile  (draft  working  title  "Monte 
Carlo  Techniques  and  the  99.9th 
Percentile")  will  be  issued  for  a  60-day 
comment  period  in  December  1998.  A 
revised  dociunent  will  be  available  no 
later  than  May  1999. 

4.  Finally,  the  draft  paper  on 
statistical  methods  on  using  composite 
data  to  estimate  exposure  from  single 
serving  food  items  (draft  working  title 
"Use  of  the  Pesticide  Data  Program  in 
Acute  Dietary  Assessment")  will  be 
issued  for  a  60-day  public  comment 
period  in  April  1999.  The  Agency  will 
issue  a  revised  document  no  later  than 
September  1999. 

C.  Science  Policy  3:  Exposure 
Assessment  -  Interpreting  "No  Residues 
Detected" 

Pesticide  manufacturers  (i.e., 
registrants)  seeking  to  have  a  tolerance 
established  are  required  to  submit  data 
on  the  level  of  pesticide  residues  that 
remain  in  or  on  food.  Often, 
instrumentation  in  the  laboratory  is  not 
able  to  detect  any  residue  below  a 
specified  level,  which  is  called  the 
"limit  of  detection"  or  LOD.  However, 
even  though  the  laboratory 
instrumentation  cannot  detect  a  residue, 
a  residue  may  be  present,  at  some  level 
below  the  LOD,  which  may  still  present 
a  potential  concern  to  himian  health. 
Current  EPA  policy  is  to  assume  that 


non-detectable  residues  remain  on 
treated  commodities  at  ^/z  LOD. 

How  the  Agency  should  interpret 
non-detects  and  how  they  should  be 
incorporated  into  risk  assessments 
presents  these  issues: 

1.  The  Agency's  method  for 
incorporating  non-detectable  residues 
into  its  risk  assessment  [^/t  LOD)  may 
either  overestimate  or  underestimate 
risk  depending  on  the  actual 
distribution  of  data  below  the  LOD. 

2.  There  are  potential  trade  and  public 
health  impacts  if  the  Agency  cancels  a 
use,  and  subsequently  revokes  the 
corresponding  tolerance  in  the  U.S., 
based  upon  apparent  unacceptable  risks 
attributable  in  significant  part  to  non- 
detectable  residues,  while  other 
countries  allow  that  use.  If  risks  were 
accurately  assessed  or  were 
underestimated,  crops  posing 
unacceptable  risks  may  be  imported  into 
the  U.S.  because  residues  cannot  be 
detected.  If  risks  were  overestimated, 
U.S.  pesticide  users  may  unnecessarily 
lose  toob  available  to  foreign  growers. 

EPA.  FDA,  and  USDA  are  woiicing 
together  to  develop  and  validate 
improved  analytic  chemistry  methods 
for  detecting  residues  of 
organophosphate  pesticides.  These 
improved  methods  are  expected  to  be 
adapted  to  routine  surveillance 
monitoring  programs  and  to  provide 
greater  sensitivity  than  currently  used 
methods.  The  use  of  more  sensitive 
analytical  methods  should  lessen  the 
chance  that  imported  food  commodities 
may  be  treated  with  pesticides  whose 
use  is  not  allowed  in  the  United  States. 
In  short,  new,  more  sensitive  methods 
should  help  to  establish  a  "level  playing 
field"  for  domestic  growers  and  better 
protect  U.S.  consumers. 

FX^PA  requirements  to  combine 
exposures  from  all  sources  (e.g.,  food, 
drinking  water,  and  residential 
exposure)  and  from  all  chemicals  with 
a  common  mechanism  of  toxicity 
minify  this  problem.  The  resulting  risk 
estimates  may  be  significant  even  when 
a  substantial  portion  of  residues  are 
below  the  level  of  detection. 

The  Agency  has  two  initiatives 
imderwayto  address  the  above  issues: 

1.  An  EPA  workgroup  is  examining 
approaches  that  could  allow  EPA  to 
determine  that  there  is  "no  reasonable 
expectation  of  finite  residues."  With 
sufficient  data  and  clearer  guidelines, 
uses  for  which  food  residues  are  truly 
insignificant  could  be  demonstrated  to 
have  practically  no  dietary  risk 
associated  with  them.  This  change 
would  allow  the  Agency  to  focus  its 
resources  on  evaluating  exposures  to 
pesticides  at  levels  below  the  LOD.  for 
which  there  is  potential  risk  of  concern. 


This  change  would  also  improve 
international  harmonization.  A  paper 
entitled  "Threshold  of  Regulation"  will 
be  issued  in  November  1998  for  a  60- 
day  comment  period  and  will  be  revised 
in  light  of  public  comment  no  later  than 
April  1999. 
•  2.  An  OPP  group  is  examining  the 
availability  of  better  statistical  methods 
for  assessing  data  sets  that  contain  both 
detectable  and  nondetectable  residues. 
Two  papers  will  be  issued  as  a  result  of 
this  effort  and  will  describe  EPA's 
approaches  to  lessen  the  likelihood  that 
the  Agency's  assessments  either 
overestimate  or  underestimate  food- 
borne  exposure.  The  first  paper  (draft 
working  title  "Use  of  Censored  Data  in 
Risk  Assessments")  describes  how  to 
use  statistical  methods  for  situations 
where  some  of  the  residues  are 
undetectable.  The  second  paper  (draft 
working  title  "ChemSAC  decision 
regarding  use  of  LOD  vs.  LOQ  (Limit  of 
Quantitation)  in  dietary  exposure 
assessments")  describm  the  use  of  limit 
of  detection  versus  limit  of  quantitation 
in  dietary  exposure  assessment.  Both  of 
these  papers  will  be  released  for  a  60- 
day  public  comment  period  in 
November  1998,  with  revised  guidance 
to  be  issued  no  later  than  April  1999. 

D.  Science  Policy  4:  Dietary  (Food) 
Exposure  Estimates 

In  assessing  dietary  exposure  from 
pesticide  residues  in  food,  EPA  starts 
out  with  the  "worst-case"  residue  level, 
which  is  the  tolerance.  Tolerances  are 
regulatory  levels  and  are  set  to 
accommodate  the  highest  residue  level 
that  may  be  found  in  crops  at  the  farm 
gate.  Crop  field  trials  are  used  to 
determine  the  highest  residue  level  that 
can  result  from  maximum  legal  use  of  a 
pesticide.  As  discussed  below,  actual 
residues  on  food  are  much  lower,  and 
may  be  virtually  non-existent.  Assiuning 
that  residues  are  present  at  tolerance 
level  and  that  100%  of  the  crop  is 
treated  allows  rapid  cost-effective 
decision-making  in  many  cases  where 
risks  are  low.  In  these  cases,  there  may 
be  no  need  for  registrants  to  collect 
additional  data  or  for  the  Agency  to  use 
resources  to  review  additional  data. 

Food  exposure  assessments  can  be 
improved  with  information  on  actual 
pesticide  use,  agricultural  practices, 
processing  practices,  and  actual  or 
anticipated  residues.  This  tyjM  of 
information  includes  data  on  pre- 
harvest  intervab,  actual  application 
rates,  application  frequency,  percent  of 
the  crop  that  is  treated,  pesticide 
degradation  between  harvest  and  the 
time  the  crop  reaches  the  consumer 
(degradation  over  time),  cooking  and 
commercial  processing  studies,  and 
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other  related  information,  such  as  more 
comprehensive  monitoring  data  for  food 
and  water.  To  estimate  anticipated 
residue  levels,  the  Agency  may  also 
need  certain  supporting  residue  data, 
such  as  residue  decline  studies,  or 
procedures  to  translate  or  model  residue 
data  for  typical  use  practices. 

USDA  provides  the  Agency  with 
extensive  information  on  pesticide  use, 
food  consumption  data,  and  pesticide 
residues.  The  USDA  information  and 
information  from  other  sources  are  key 
to  the  preparation  of  more  realistic 
exposure  assessments  which  then  lead 
to  more  realistic  acute  and  chronic 
dietary  risk  assessments.  USDA  and 
EPA  work  to  ensure  that  the  needed 
information  is  identified,  collected,  and 
used  appropriately  in  the  risk 
assessment.  USDA  and  EPA  have  and 
will  continue  to  obtain  use  information 
from  growers  which  is  then  reviewed  by 
the  Agency  and  the  registrants.  EPA 
then  identifies  data  gaps  or  the  need  for 
supplemental  information. 

Tne  Agency  has  been  working  to 
complete  the  National  Pesticide  Residue 
Database  (NPRD),  a  comprehensive 
database  that  will  contain  information 
about  actual  pesticide  residues  in  raw 
and  processed  foods.  A  complete 
version  of  the  NPRD  is  expected  in 
November  1998,  and  will  be  available 
on  EPA's  web  page.  EPA  will  provide  a 
description  on  the  history, 
development,  and  use  of  NPRD;  this 
will  be  available  in  December  1998. 

There  are  several  issues  associated 
with  the  need  for  data  to  estimate  food 
exposure  more  realistically: 

1.  Dietary  risk  estimates  may  be 
unrealistically  high  when  typical  use 
practices  have  not  been  factored  in. 

2.  Information  on  actual  pesticide  use 
may  be  available,  but  residue  levels 
resulting  from  such  use  cannot  be 
calculated  without  certain  residue 
testing,  modeling  efforts,  or  bridging 
data  to  meld  the  guideline  studies  with 
actual  usage  information. 

3.  Monitoring  data  are  not  available 
for  all  commodities,  resulting  in  use  of 
significantly  different  data  in  risk 
assessments  for  different  chemicals  and/ 
or  foods,  and  high  risk  estimates  for 
those  pesticides  and  crops  that  lack 
monitoring  data. 

To  address  the  issues  discussed 
above,  the  following  products  are 
forthcoming: 

1.  EPA  will  issue  for  comment  in 
December  1998  a  draft  overview 
document  (draft  wmking  title 
"Framework  for  Dietary  (Food) 
Exposure  Assessment")  that  describes 
how  OPP  does  acute  and  chronic  food 
exposure  assessments  and,  more 
importantly,  where  in  the  existing 


guidance  one  can  find  methods  for 
doing  such  exposure  assessments;  it  moII 
also  provide  guidance  for  growere. 
states,  and  othere  when  collecting  use 
information  to  explain  the  need  for 
certain  residue  inJFonnation  (a  revised 
document  will  be  issued  no  later  than 
April  1999). 

2.  EPA  will  complete  matrices 
describing  organophosphate  use  and 
usage  on  individual  crops  by  December 

1998.  These  matrices  present  real-world 
information  on  pesticide  usage  and  the 
pests  which  drive  the  usage,  and  are 
developed  with  support  from  USDA  and 
the  grower  community. 

High  quaUty  consumption  data  are 
also  critical  to  developing  more  accurate 
risk  assessments.  EPA  recently  acquired 
the  capabiUty  to  perform  acute  dietary 
risk  assessments  using  state-of-the-art 
software  and  the  most  recently  available 
USDA  food  consumption  data  (1989- 
91).  In  addition,  USDA,  in  cooperation 
with  EPA.  is  translating  the  most 
recently  conducted  food  consumption 
survey  information  (1994-96)  into  a 
data  format  that  can  be  used  in  EPA's 
risk  assessments  (i.e..  from  foods  as 
eaten  to  the  raw  agricultural 
commodities  whidi  make  up  those 
foods).  A  peer  review  of  the 
assumptions  or  "recipes"  used  in  the 
translation  of  this  consumption  data 
will  be  held  in  April  1999.  The  final 
translation  should  be  completed  and 
available  to  EPA  no  later  than  June 

1999.  In  addition.  USDA  is  currently 
completing  collection  of  supplementary 
food  consumption  data  for  children 
under  the  age  of  nine  years  to  improve 
the  precision  of  the  dietary  risk 
estimates.  These  data  are  being  collected 
in  such  a  manner  that  they  wiU  be 
combinable  with  the  1994-96  daU.  The 
translated  form  of  the  supplonental 
children's  survey  should  be  available  to 
EPA  no  later  than  December  1999. 

E.  Science  Policy  5:  Dietary  (Drinking 
Water)  Exposure  Estimates 

For  tolerance  decisions  imder  FQPA, 
EPA  must  now  aggregate  exposures  to  a 
pesticide  from  both  dietary  sources 
(food  and  drinking  water)  and  all  non- 
occupational sources  for  which  there  is 
reliable  information.  There  are  two 
complementary  methods  for  estimating 
concentrations  of  pesticides  in  drinking 
water.  The  first  is  to  measure  pesticide 
residues  in  drinking  water  by  taking 
samples  of  drinking  water  in  use  areas 
at  appropriate  times,  especially  during 
the  use  season  for  surface  wat^ 
supplies.  The  second  is  to  develop  and 
use  mathematical  models  to  predict 
pesticide  levels  in  drinking  water. 

The  Pesticide  Program's  currently 
available  model-based  approaches  for 


predicting  potential  drinking  watOT 
exposure  are  based  on  screening  models 
that  predict  pesticide  levels  in 
vulnerable  groundwater  and  surface 
water.  These  predictions  are  generally 
beUeved  to  overestimate  the 
concentration  of  pesticides  in  most 
drinking  water  sources,  and  hence,  in 
some  cases  drinking  water  exposure 
may  appear  to  present  an  unacceptable 
dietary  risk  even  though  actual  risks  lo 
most  people  may  in  fact  be  lower. 
Several  efforts  are  underway  to 
address  the  problem  that  current 
screening  models,  particularly  surface 
water  screening  models,  do  not  well 
represent  drinking  water  s)rstems  and 
may  significantly  overestimate  residue 
levels  in  most  drinking  water  sources. 
First.  OPP  developed  and  presented  to 
the  FIFRA  SAP  in  July  1998  a  proposed 
"res«voir  scenario"  model  as  a 
replacement  for  the  "small  field  pond" 
model  that  is  currently  used  to  produce 
screening  level  estimates  of  pesticide 
concentrations  in  drinking  water 
derived  from  surface  water.  By  replacing 
the  "small  field  pond"  model  with  an 
actual  reservoir,  EPA  expecU  that  its 
screening  level  drinking  water  estimates 
for  surface  water  will  be  more  accurate. 
Subsequent  to  the  SAP  presenUtion. 
OPP  developed  a  list  of  about  20 
possible  reservoirs  that  it  may  further 
evaluate  for  use  as  an  index  reservoir  in 
its  screening  level  assessments.  This  Ust 
is  currently  available  in  the  public 
docket  for  this  notice. 

Second,  OPP  is  woiking  to  develop 
the  necessary  data  bases  and 
Geographical  Information  System-based 
tools  to  enable  it  to  consider  the 
percentage  of  the  area  around  a  reservoir 
that  is  cropped  and,  thus,  potentially 
treated  with  a  pesticide  when  it  uses  its 
model  to  predict  pesticide  levels  in  a 
drinking  water  reservoir.  Currently.  OPV 
assumes  that  the  entire  area  surrounding 
a  body  of  water  is  planted  with  the  crop 
and  treated:  this  generally  results  in  an 
overestimate  of  the  amount  of  pesticide 
leaving  the  field  and  running  off  into 
surface  water,  and,  therefore,  an 
overestimate  of  pesticide  conoentntions 
in  surface  water  used  as  drinking  water. 
Third,  OPP  completed  and  presented 
to  the  FIFRA  SAP  in  July  1998.  its 
preliminary  evaluation  of  watershed- 
scale  surfrK»  water  models.  Further 
efforts  are  ongoing  to  conduct 
preliminary  model  vahdation  of  the 
basin-scale  models  for  the  White  River 
watershed  in  Indiana.  This  model 
validation  effort  is  expected  to  provide 
some  preliminary  understanding  of  the 
relative  accuracy  of  each  of  these 
models.  OPP  expects  that  these  basin- 
scale  models  will  ultimately  be  used  to 
produce  m(»e  refined  estimates  of 
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pesticide  concentrations  in  drinking 
water  for  those  cases  where  an 
unreasonable  risk  is  estimated  by  the 
use  of  a  •creenine  level  estimate. 

In  addition  to  the  efforts  described 
above.  EPA  has  entered  into  a 
cooperative  agreement  with  the 
International  Life  Sciences  Institute 
(ILSI)  to  advance  probabilistic  drinking 
water  exposure  assessment 
methodology.  ILSI  is  working  to 
independently  develop  long-term 
recommendations  for  model 
development  and  data  collection  so  that 
estimates  of  pesticide  concentrations  in 
driniung  water  can  be  used  in 
probabiustic  aggregate  exposure 
analyses  in  theniture.  In  September 
1998.  ILSI  convened  a  panel  of  over  a 
dozen  scientists  to  consider  such  issues 
as:  (l).What  drinking  water  related  data 
are  necessary  to  use  in  probabilistic 
aggregate  risk  analyses  and  how  can 
these  data  be  collected;  and  (2)  what 
role  modeling  can  play  in  generating 
informationyestimates  on  pesticide 
concentration  distributions  in  drinking 
water  sources.  Recommendations  from 
the  September  1998  meeting  will  then 
be  used  in  a  follow-up  meeting  in 
December  1998,  to  develop  detailed 
recommendations  on  how  to  collect 
information  that  can  be  used  in 
probabilistic  aggregate  exposure 
analysis.  ILSI  expects  to  finalize  its 
recommendations  in  early  1999. 

Finally,  OPP  continues  efforts  to 
gather  and  interpret  available  drinking 
water  monitoring  data  and  to  obtain 
additional  monitoring  of  pesticides  in 
drinking  water  as  individual  registration 
and  reregistration  decisions  are  made. 
Further.  OPP  is  working  with  Federal 
government-sponsored  water 
monitoring  programs  such  as  the  United 
States  Geological  Survey's  National 
Ambient  Water  Quality  Assessment 
Program  to  ensure  that  key  pesticides 
and  drinking  water  source  waters  are 
covered:  OPP  is  coordinating  pesticide 
monitoring  needs  with  EPA's  Office  of 
Water  and  the  states  as  well. 

EPA  is  currently  using  interim  policy 
and  interim  operating  procedures  to 
factor  drinking  water  exposure  into 
tolerance  decision-making.  EPA  will 
continue  to  update  its  interim  policy 
and  interim  operating  procedures  as 
important  new  information  becomes 
available. 

Over  the  next  12  months.  OPP  expects 
to  see  three  products  completed.  First, 
the  Agency  will  address  the  July  1998 
SAP  conunents  on  replacing  the  "small 
field  pond"  scenario  with  the  reservoir 
scenario  and  revise  its  operating  policy 
to  include  the  reservoir  scenario  in 
screening  level  assessments.  In  its 
revision  to  its  operating  policy.  OPP 


expects  also  to  propose  a  change  in  the 
Drinking  Water  Level  of  Concern 
(DWLOC)  terminology.  This  revised 
policy  will  be  made  available  for  a  60- 
day  comment  period  in  December  1998, 
and  will  be  revised  in  light  of  public 
comment  no  later  than  May  1999.  EPA 
expects  to  solicit  comment  on  the 
concept  of  replacing  the  "small  field 
pond"  scenario  %vith  a  specific  type  and 
size  of  reservoir,  as  well  as  on  the 
timing  for  implementation. 

Second,  the  Agency  will  complete 
development  of  an  approach  to  factoring 
the  percentage  of  land  surrounding  a 
reservoir  that  is  "cropped"  into  its 
screening  level  assessments  and  revise 
its  operating  policy  to  include  this 
approach.  The  Agency  plans  to  present 
to  the  SAP  in  February  1999,  a  specific 
methodology  for  developing  cropped 
area  factors,  proposed  cropped  area 
factors  for  5-10  major  crops  and  5-10 
minor  crops,  and  examples  of  how 
cropped  area  factora  would  be  applied 
in  screening  level  drinking  water 
assessments.  EPA  expects  to  resolve  any 
issues  raised  by  the  SAP  and  expects  to 
make  this  revised  policy  available  for  a 
60-day  public  conunent  period  by  May 
1999.  After  consideration  of  public 
comments,  a  revised  policy  issue  paper 
will  be  issued  no  later  than  October 
1999. 

Third,  the  ctirrent  HED  SOP  for 
factoring  drinking  water  exposure  into 
dietary  risk  assessments  will  be  updated 
in  June  1999,  to  include  the  reservoir 
scenario  and  will  be  published  for  a  60- 
day  comment  period.  EPA  expects  that 
the  new  SOP  which  incorporates  the 
reservoir  scenario  will  be  completed  no 
later  than  November  1999.  A  revised 
SOP  that  includes  the  percent  cropped 
area  treated  will  be  made  available  in 
December  1999.  for  comment  and  will 
be  revised  in  light  of  public  comment  no 
later  than  May  2000.  The  SOP  will  be 
periodically  updated  thereafter  as 
needed. 

F.  Science  Policy  6:  Assessing 
Residential  Exposure 

EPA  must  now  include  residential 
and  other  non-occupational  exposures 
in  the  aggregate  exposure  assessments 
for  pesticides.  Generally  speaking, 
residential  exposure  monitoring  data 
have  not  been  routinely  required.  Thus, 
EPA  has  been  relying  on  existing 
monitoring,  survey,  and  modeling  data, 
including  information  on  activity 
patterns,  particularly  for  children,  to 
estimate  residential  exposure  to 
pesticides. 

Because  highly  specific  residential 
exposure  data  are  generally  tacking  and 
there  is  not  wide  understanding  and 
acceptance  of  existing  models  and 


assumptions,  several  workgroups  and 
task  forces  are  working  to  generate  data 
and  improve  methods  for  conducting 
residential  exposure  assessments. 
Proposed  Agency  SOPs,  which  provide 
standard  methods  for  developing 
residential  exposure  assessments  when 
data  are  limited,  were  drafted  and  taken 
to  the  SAP  for  comment  in  November 
1997.  They  are  being  revised  based  on 
the  SAP  comments  and  new  information 
from  the  published  literature  and  other 
sources. 

Additionally,  the  Indoor  Residential 
Exposure  Joint  Venture,  an  industry/ 
Agency  task  force,  is  developing 
information  on  indoor  pesticide 
treatments  and  pet  uses.  In  Phase  I.  the 
Joint  Venture  will  provide  information 
to  better  characterize  pesticide  use 
patterns  and  practices.  In  Phase  n,  it 
will  apply  these  data  to  exposure 
assessments,  including,  for  example, 
looking  at  transferable  residue  data  fit>m 
treated  surfaces.  The  Task  Force  is 
generating  these  data  to  support  a 
consortium  of  registrant  products:  that 
is,  these  chemical-specific  data  will  be 
used  in  conjunction  with  or  in  lieu  of 
the  SOPs  (where  deemed  appropriate). 
Also,  the  Outdoor  Residential  Eixposure 
Task  Force,  another  industry/ Agency 
taskforce.  is  in  the  midst  of  generating 
lawn  and  turf  data  to  assess  pesticide 
exposure  from  mixing,  loading,  and 
applying  pesticides,  as  well  as  exposure 
to  people  who  enter  a  recently  treated 
tiirfarea. 

The  Agency  plans  to  incorporate  the 
1997  SAP  comments  on  the  SOPs  by 
December  1998.  The  revised  SOPs  will 
then  be  published  with  a  60-day 
comment  period.  Revised  docimients 
will  be  completed  no  later  than  May 

1999.  On  the  same  schedule.  EPA  plans 
to  draft  an  overview  document  (draft 
woiidng  title  "Framework  for 
Residential/Public  Area  Exposure 
Assessment")  on  how  it  proposes  to 
develop  and  use  exposure  estimates  for 
pesticides  applied  around  residences 
and  public  areas.  In  addition,  the  Indoor 
Residential  Joint  Venture  Task  Force  is 
expected  to  have  a  Phase  1  draft 
dociunent  available  in  March  1999; 
Phase  2  will  be  completed  by  October 

2000.  Preliminary  results  from  the 
Outdoor  Residential  Exposure  Task 
Force  are  expected  in  August  1999.  The 
Agency  will  review  these  chemical- 
specific  data  and  information  developed 
by  the  Task  Forces  and  use  this 
information  in  coniunction  with  or  in 
place  of  the  ciurent  SOPs.  as 
appropriate. 
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G.  Science  Policy  7:  Aggregpting 
Exposures  firom  all  Non-Occupational 
Sources 

As  noted  in  sections  E.  and  F.  of  this 
unit,  under  the  requirements  of  FQPA. 
in  setting  tolerances  EPA  must  now 
aggregate  exposures  from  all  soiuces 
where  there  is  available  information. 
Methods  for  aggregating  exposures  are 
being  developed. 

The  current  method  for  aggregating 
exposures  using  simple  addition 
provides  only  point  estimates.  Methods 
that  more  clearly  demonstrate  the  range 
of  risks  across  the  general  population 
and  population  subgroups  would  better 
characterize  risk  for  risk  management 
decisions  regarding  pesticide  use.  These 
methods  generally  use  probabilistic 
analyses. 

In  addition  to  Agency  efforts  to 
addre^  these  issues,  the  scientific 
comiQunity  is  examining 
comprehensive  aggregate  exposure 
assessment  approaches.  In  February 
1998,  ILSI  conducted  a  public  woricshop 
where  three  groups  of  experts  presented 
their  proposed  approaches.  Workshop 
participants  evaluated  and  commented 
on  the  approaches. 

ILSI  will  issue  an  independent 
scientific  assessment  of  the  technical 
issues  surrounding  aggregation  of 
distributions.  This  report  is  scheduled 
to  be  completed  in  November  1998. 
After  evaluation  of  this  report,  along 
with  other  comments  by  the  scientific 
community,  the  Agency  will  develop  a 
draft  .guidance  document  in  April  1999 
for  a  60-day  conunent  period.  A  revised 
vereion  in  light  of  public  comment 
should  be  available  no  later  than 
September  1999.  In  addition.  EPA  is 
developing  a  Standard  Operating 
Procediue  paper  which  will  follow  the 
same  time  line. 

H.  Science  Policy  8:  How  to  Conduct  a 
Cumulative  Risk  Assessment  for 
Organophosphate  Insecticides  or  Other 
Pesticides  With  a  Common  Mechanism 
of  Toxicity 

Under  FQPA,  EPA  is  required  to 
consider  available  information  on  the 
effects  of  cumulative  exposure  to  the 
pesticide  and  other  substances  with 
conunon  mechanisms  of  toxicity.  EPA 
believes  that  the  organophosphate 
insecticides,  the  first  group  examined 
for  tolerance  reassessment,  should  be 
considered  to  operate  via  at  least  one 
common  mechanism  of  toxicity- 
cholinesterase  inhibition,  imless  and 
until  the  Agency  receives  data 
demonstrating  otherwise. 

In  the  Federal  Register  of  August  6. 
1998  (63  FR  42031)  (FRL-5797-9),  EPA 
issued  a  notice  annoimcing  the 


availability  of  the  proposed  EPA 
pesticide  policy  guidance  docimient 
entitled  "Guidance  for  Identifying 
Pesticide  Chemicals  That  Have  a 
Common  Mechanism  of  Toxicity  for  Use 
in  Assessing  the  Cumulative  Toxic 
Effects  of  Pesticides."  The  guidance 
dociunent  describes  the  approach  that 
EPA  proposes  to  use  for  identifying  and 
categorizing  pesticide  chemicaU  that 
have  common  mechanisms  of  toxicity 
for  purposes  of  assessing  the  cumulative 
toxic  effects  of  such  pesticides.  There  is 
a  60-day  comment  period  for  this 
document  that  ends  in  October  1998. 
Revised  guidance  will  be  issued  no  later 
than  January  1999.  In  developing  this 
docimient,  the  Agency  solicited  advice 
from  the  SAP  in  February  1997;  a  year 
later  (March  1998).  CH>P  reported  its 
progress  to  the  SAP. 

Smce  there  are  ciurently  no  standard 
methods  for  doing  cumulative  risk 
assessment,  EPA  is  pursuing  an  open, 
peer-revie«ved  process  to  develop 
approaches  to  cumulative  risk 
assessment.  The  Agency  is  also  nearing 
completion  of  the  revision  of  the 
Chemical  Mixtures  Risk  Assessment 
Guidelines,  which  present  methods  for 
combining  risks  from  multiple 
chemicals.  In  addition,  ILSI  is 
independently  exploring  appropriate 
methods  and  developing  a  frameworii 
for  performing  a  cumulative  risk 
assessment.  ILSI  held  a  workgroup  on 
this  subject  in  September  1998.  and  a 
report  is  expected  in  early  1999.  The 
Agency  will  continue  its  ongoing  efforts 
in  this  area  along  with  examining  the 
ILSI  work  and  oUier  sources  of 
information  in  preparation  for  release  of 
an  Agency  draft  guidance  document  by 
June  1999  with  a  60-day  comment 
period.  The  guidance  will  be  revised  no 
later  than  November  1999. 

/.  Science  Policy  9:  Selection  of 
Appropriate  Toxicity  Endpoints  for  Risk 
Assessments  of  Organophosphates 

Most  organophosphate  (OP)  and 
certain  carbamate  insecticides  exert 
their  principal  toxic  effects  on  insects, 
mammals,  and  other  animals  by  the 
mechanism  of  cholinesterase  inhibition, 
which  may  lead  to  neurotoxicity. 
Measurement  of  cholinesterase  levels  in 
the  blood  or  nervous  system  after 
exposure  to  OPs  has  become  the  most 
common  endpoint  used  in  risk 
assessments  of  this  chemical  class. 

Over  the  last  several  years,  the 
Agency  has  engaged  outside  scientists 
and  the  regulatory  commimity  about 
how  measures  of  cholinesterase 
inhibition  should  be  used  in  risk 
assessments.  EPA  has  also  discussed 
more  generally  how  these  data  should 
be  viewed  along  with  other  types  of  data 


in  risk  assessments.  Two  issues  focused 
on  were:  (1)  The  role  of  blood  measures 
in  risk  assessment  since  plasma  and  red 
cell  cholinesterases  are  not  part  of  the 
nervous  system  but  they  may  be  an 
indirect  measure  of  what  is  occurring  in 
the  central  and  peripheral  nervous 
systems;  and  (2)  whether  plasma 
cholinesterase  should  be  treated 
differently  from  red  blood  cell 
cholinesterase. 

In  June  1997.  OPP  made  a 
comprehensive  presentation  to  the  SAP 
on  cholinesterase  inhibition.  The 
presentation  included  a  literature 
review,  a  series  of  case  studies,  a 
siunmary  of  activities  related  to 
methods  of  cholinesterase  measurement, 
and  a  proposed  policy  to  use  a  weight- 
of-evidence  approach  considering  all  of 
the  data  that  might  result  in  the  use  of 
cholinesterase  measures  in  plasma,  red 
blood  cells,  or  brain  for  defining  critical 
effects  and  no-effects  levels.  In  addition. 
EPA  also  asked  the  SAP  about  the 
feasibility  of  using  measures  of 
peripheral  nervous  system  tissue  to 
replace  blood  measures,  which  largely 
serve  as  indirect  estimators  of 
cholinesterase  inhibition  in  the 
peripheral  nervous  system  in  animals. 
The  positions  contained  in  the  paper 
presented  to  the  SAP.  entitled  "Office  of 
Pesticide  Programs  Science  Policy  on 
the  Use  of  Cholinesterase  Inhibition  for 
Risk  Assessments  of  Organophosphate 
and  Carbamate  Pesticides,"  draft  April 
30, 1997,  will  be  issued  for  a  60-day 
comment  period  in  October  1998.  The 
SAP  comments  on  that  document  will 
be  provided  in  the  docket  with  that 
Federal  Register  notice.  Revised 
guidance  will  be  issued  no  later  than 
March  1999. 

m.  How  EPA  WUl  Address  CoounenU 

A.  Comments  Already  Received 

Before  and  during  the  TRAC 
meetings,  the  Agency  received 
conunents  on  how  to  approach  and 
improve  its  interim  poUcies. 
Specifically,  EPA  received  several 
petitions,  including  those  from  the 
National  Food  Processors  Association, 
the  Natural  Resources  Defense  Coimdl 
(NRDC)  and  others,  a  report  from  the 
Implementation  Working  Group  (IWG), 
letters  from  the  Envirormiental  Working 
Group,  and  various  correspondence 
from  Coiigress  and  others.  These 
documents  will  be  omsidered  as  the 
Agency  refines  its  science  policies,  and 
will  also  be  made  available  through  the 
public  docket.  Additionally,  the  U.S. 
House  Agriculture  Committee  has  held 
a  hearing  on  FQPA  implementation  and 
there  have  been  legislative  or  public 
hearings  in  California,  Idaho,  and 
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Michigan  as  well  at  which  comments 
were  solicited  and  offered. 

B.  NRDC  Petition 

On  April  23.  1998.  the  NRDC  and 
various  individuals  and  other  public 
interest  organizations  filed  a  petition 
requesting  that  EPA  issue  an 
interpretive  rule/policy  statement 
regarding  EPA's  implementation  of  the 
FQPA  provision  concerning  the 
additional  10-fold  factor  to  protect 
infants  and  children.  The  petition  seeks 
three  specific  actions: 

1.  Issuance  of  a  policy  statement/ 
interpretive  rule  providing  that  EPA 
"maintain  the  ten-fold  safety  factor 
unless  the  Administrator  has 
determined  that  there  are  reliable  data 
on  (evolving)  pre-  and  post-natal 
toxicity  and  exposure  for  fetuses, 
infants,  and  children."  The  petition  sets 
forth  a  minimum  set  of  data  that 
petitioners  believe  constitutes  "reliable 
data"  and  requests  that  the  statement/ 
rule  direct  EPA  to  apply  the  additional 
10-fold  factor  if  any  of  these  data  are 
absent. 

SI.  Convene  a  "blue  ribbon  panel"  to 
assist  EPA  "in  determining  when  there 
are  'reliable'  data  for  pre-  and  post-natal 
toxicity  to  fetuses,  infants,  and 
children."  NROC  recommends  that  this 
panel  be  convened  under  the  auspices 
of  the  Children's  Health  Protection 
Advisory  Committee. 

3.  Issuance  of  a  policy  statement/ 
interpretive  rule  providing  that,  pending 
completion  of  the  panel's  report.  EPA 
will  apply  the  10- fold  FQPA  factor. 

C.  Grower  Group  and  Trade  Association 
Petition 

On  May  26,  1998.  EPA  received  a 
Petition  on  Rulemaking  Under  the  Food 
Quality  Protection  Act  submitted  on 
behalf  of  several  grower  groups  and 
trade  associations.  The  petition 
requested  EPA  to  use  notice  and 
comment  rulemaking  to  establish 
policies  and  procedures  for 
implementing  FQPA.  The  petitioners 
claim  that  rules  are  needed  to  establish 
policies  and  procedures  for  assessing 
>88i^Ate  exposures,  common 
mechanism  of  toxicity,  and  cumulative 
effects,  and  for  determining  when  the 
FQPA  10-fold  factor  may  be  reduced  or 
removed.  The  petitioners  state  that  EPA 
is  using  its  current  science  policies  as 
though  they  were  binding  requirements. 
The  petitioners  maintain  that  neither 
the  advisory  panel  process  nor  the 
notice  and  comment  rulemaking  on 
individual  tolerances  appropriately 
subatitute  for  notice  and  comment 
rulemaking  on  major  procedural  or 
policy  issues. 
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0.  IWG  Report 

The  IWG,  a  coalition  of  farm,  food, 
manufacturing,  and  pest  management 
organizations,  issued  a  "road  map" 
report  on  June  18, 1998,  which 
"presents  the  IWG's  views  on  how  EPA 
can  ensure  a  more  balanced  and 
workable  implementation  of  FQPA." 
The  sections  of  the  report  include  the 
nyC's  general  recommendations,  their 
interpretation  of  Congress's  intent,  EPA 
actions  to  date,  "an  approach  to 
^Sgi^BtB  risk  assessment  and  the 
assessment  of  cimiulative  effects  of 
chemicals  with  a  common  mechanism 
of  toxicity,"  other  recommendations, 
and  issue  papers. 

IV.  EPA's  Interim  Approach  While 
Assessing  the  Nine  Science  Policies 

A.  Interim  Approach 

While  refining  its  approach  to  the 
nine  issues.  EPA  will  use  the  policies 
described  in  its  interim  science  policy 
documents  when  making  decisions  on 
actions  such  as  establishing  tolerances 
for  registrations  under  section  3  of 
FIFRA.  emergency  exemptions  under 
section  18  of  FIFRA,  and  tolerance 
reassessments. 

B.  EPA 's  Approach  to  Notice  and 
Comment 

The  Agency  intends  to  refine  each  of 
the  nine  science  policy  issues  by 
seeking  public  input  through  the  notice 
and  comment  process  explained  in  this 
notice.  In  announcing  the  availability  of 
the  nine  science  policy  documents  for 
comment,  the  Agency  will: 

1.  Identify  any  significant  comments 
EPA  has  already  received  on  the  various 
poUcy  docimients. 

2.  Where  appropriate,  ask  specific 
questions  based  on  pivotal  issues  in 
those  conunents. 

3.  Provide  a  comment  period  through 
the  Federal  Register  notice  on  each 
science  policy  issue,  as  described  in  this 
notice,  after  which  the  Agency  will 
respond  to  significant  comments 
received  in  response  to  the  Agency's 
notices,  and  revise  each  policy  as 
appropriate. 

C.  Documents  Available  in  the  Docket 

The  following  documents  prepared 
for  the  TRAC  are  available  in  the  docket: 
A  table  entitled  "Framework  for 
Refining  FQPA  Science  PoUcy"  and  a 
timeline  entitled  "Schedule  for  Release 
of  Guidance  on  Science  Policy  Issues." 
In  addition,  a  compendium  of  the 
Agency's  current  operating  guidelines  is 
available  in  the  docket:  however, 
comment  is  not  being  requested  at  this 
time  on  these  documents  since  they  are 
being  revised.  Oppoituinity  for  comment 


will  be  oHiared  as  noted  earlier  in  this 
notice. 

V.  Policies  Not  Rules 

The  numerous  science  policy 
documents  discussed  in  this  notice  are 
intended  to  provide  guidance  to  EPA 
personnel  and  decision-makers,  and  to 
the  public.  As  guidance  docimients  and 
not  rules,  these  policies  are  not  binding 
on  either  EPA  or  any  outside  parties. 
Although  these  gmdance  docimients 
provide  a  starting  point  for  EPA  risk 
assessments,  EPA  will  depart  fitjm  these 
policies  where  the  facts  or 
circumstances  warrant.  In  such  cases, 
EPA  will  explain  why  a  different  course 
was  taken.  Similarly,  outside  parties 
remain  free  to  assert  that  a  given  policy 
is  not  appropriate  for  a  specific 
pesticide  or  that  the  circimistances 
surrounding  a  specific  risk  assessment 
demonstrate  that  a  given  policy  shodid 
be  abandoned. 

Throughout  this  notice.  EPA.  has 
stated  that  it  will  make  available  revised 
gmdances  after  consideration  of  public 
comment.  Public  comment  is  not  being 
soUcited  for  the  purpose  of  converting 
these  policy  documents  into  binding 
rules.  EPA  will  not  be  codifying  these 
poUcies  in  the  Code  of  Federal 
Regulations.  EPA  is  soliciting  public 
comment  so  that  it  can  make  fully 
informed  decisions  regarding  the 
content  of  these  guidances. 

The  "revised"  guidances  will  not  be 
unalterable  documents.  Once  a 
"revised"  guidance  document  is  issued, 
EPA  will  continue  to  treat  it  as 
guidance,  not  a  rule.  Accordingly,  on  a 
case-by-case  basis  EPA  will  decide 
whether  it  is  appropriate  to  depart  from 
the  guidance  or  to  modify  the  overall 
approach  in  the  guidance.  In  the  course 
of  commenting  on  the  individual 
guidance  documents.  EPA  would 
welcome  comments  that  specifically 
address  bow  the  gxiidance  documents 
can  be  structiuvd  so  that  they  provide 
meaningful  guidance  without  imposing 
binding  requirements. 

VI.  aoaing 

This  is  EPA's  approach  to  providing 
for  notice  and  comment  regaixiing  the 
nine  science  policy  issues  discussed 
above  and  on  the  timing  of  the  process 
set  out  in  the  framewoilL  Under  this 
approach,  for  each  science  policy  issue 
described  above,  a  document  which 
describes  the  Agency's  approach  for 
each  issue  will  be  published  separately, 
as  available,  for  public  conunent 
through  the  Federal  Register. 
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vn.  Public  Record  and  Electronic 
Sufamiaaioos 

The  official  record  for  this  action,  as 
well  as  the  public  version,  has  been 
established  for  this  action  under  docket 
control  number  "OPP-00557" 
(including  comments  and  data 
submitted  electronically  as  described 
below).  A  public  version  of  this  record, 
including  printed,  paper  versions  of 
electronic  comments,  which  does  not 
include  any  information  claimed  as  CBI. 
is  available  for  inspection  from  8:30 
a.m.  to  4  p.m.,  Monday  through  Friday, 
excluding  legal  holidays.  The  official 
record  is  located  at  the  Virginia  address 
in  "ADDRESSES"  at  the  beginning  of 
this  document. 

Electronic  comments  can  be  sent 

directly  to  EPA  at: 
opp-docketOepamail.epa.gov 

Electronic  conunents  must  be 
submitted  as  an  ASCD  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption.  Comment  and  data  will 
also  be  accepted  on  disks  in 
WordPerfect  5.1/6.1  or  ASCII  file 
format.  All  comments  and  data  in 
electronic  form  must  be  identified  by 
the  docket  control  number  "OPP- 
00557."  Electronic  comments  on  this 
action  may  be  filed  online  at  many 
Federal  Depository  Libraries. 

List  of  Subjects 

Environmental  protection,  FQPA. 
Pesticides. 

Dated:  October  23. 1998. 
Lynn  R.  GoMaun, 

Assistant  Administrator  for  Prevention, 
Pesticides  and  Toxic  Substances. 

[FR  Doc.  98-29013  Filed  10-28-98;  8:45  ami 
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The  WTS  working-group  was  formed 
after  a  NEJAC  resolution  calling  for  EPA 
to  "examine  the  risks  from  the  siting 
and  operation  of  Waste  Transfer 
Stations  for  the  purpose  of  determining 
its  regulatory  responsibilities  and 
prescribe  reqiiirements  to  reduce  health 
risks  associated  with  such  facilities." 
"The  WTS  working  group  consists  of 
representatives  of  community  based 
organizations,  business  interests,  and 
elected  officials  from  impacted 
communities  for  the  purposes  of 
advising  on  the  design  and 
implementation  of  the  WTS  study. 

"The  workgroup  plans  to  conduct  two- 
fact  finding  meetings:  the  first  one  will 
take  place  in  New  Yoik  Qty  on 
November  10. 1998;  the  second  meeting 
will  take  place  in  Washington,  D.C, 
meeting  day  and  location  to  be 
announced.  The  New  York  meeting  will 
take  place  at  the  Mairiot  Hotel  in 
Brooklyn  on  November  10, 1998,  333 
Adams  Street,  Brooklyn,  NY  11021. 
(718)  246-7000. 

Please  call  Kent  Ben)amin,  Office  of 
Solid  Waste  and  Emergency  Response  at 
(202)  260-2822  for  more  information  or 
Nancy  Wilson  at.  202-260-1910.  if  Kent 
is  unavailable. 

Dated:  October  26. 1998. 
Linda  Gaicsynsld 

Director.  Outreach  Special  Projects.  Office  of 
Solid  Waste  and  Emergency  Response. 
IFR  Doc.  98-29018  Filed  10-28-«8;  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-ei81-e] 

National  Environmental  Justice 
Advisory  Council  Worligroup  on  Waste 
Transfer  Stations;  Notica  of  Public 
Hearings 

The  Environmental  Protection  Agency 
(EPA)  is  sponsoring  a  fact  finding 
meeting  held  by  the  National 
Environmental  Justice  Advisory  Council 
(NEJAC)  working  group  on  Waste 
Transfer  Stations  (WTS)  for  the  purpose 
of  gathering  information  related  to 
potential  environmental  issues  related 
to  Waste  Transfer  Stations.  Information 
gathered  from  these  meetings  will  be 
gathered  in  a  report  for    . 
recommendations  to  EPA. 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-eisi-q 

Notice  of  Policy  and  Procedures  for 
Voluntary  Preparation  of  National 
Environmental  Policy  Act  (NEPA) 
Documents 

agency:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  new  policy  and  repeal 
of  existing  policy. 

SUMMARY:  EPA  is  today  withdrawing  its 
May  7. 1974  Statement  of  Policy  for 
Voluntary  Environmental  Impact 
Statements  (EIS)  (39  FR  16186)  and 
publishing  a  Statement  of  Policy  for 
Voluntary  Preparation  of  National 
Environmental  PoUcy  Act  (NEPA) 
Documents.  The  new  Statement  of 
Policy  updates  Agency  policy  to  make  it 
more  consistent  with  current  practice. 
This  poUcy  change  widens  the  scope  of 
Agency  activities  for  which  a  NEPA 
document  may  be  prepared  voluntarily 
and  enables  EPA  to  address  actions  for 
which  a  voluntary  EIS  would  have  been 


prepared  previously  with  a  voluntary 

Envinnunental  Assessment  (EA)  if 

appropriate.  Additionally,  EPA  is 

withdrawing  the  Procedures  for  the 

Voluntary  Preparation  (39  FR  37419, 

October  21. 1974)  and  instead  will  use 

procedures  as  set  out  at  40  CFR  Part  6. 

Subparts  A  through  D,  as  specified 

below. 

DATES:  This  policy  shall  take  effect 

October  29. 1998. 

FOR  FURTHER  MFORMATION  CONTACT: 

Joseph  Montgomery  at  (202)  564-7157; 

£maj7: 

montgomery./oseph@epamail.epa.gov; 

or  Muguerite  Duffy  at  (202)  564-7148; 

E-mail:duffy.marguerite9epa.gov;  U.S. 

Environmental  Protection  Agency, 

Office  of  Federal  Activities  (2252-A). 

401  M  Street,  SW,  Washington,  DC 

20460. 

8UPn.BiENTARY  MFORMATION: 

LBackground 

In  the  November  28, 1997  Federal 
Register  (62  FR  63334),  EPA  proposed 
changes  in  its  Statement  of  Policy  for 
Voluntary  EISs,  which  it  had  adopted 
and  published  on  May  7. 1974  in  the 
Federal  Register  (39  FR  16186).  This 
revised  policy  updates  EPA's  1974 
[>olicy  to  reflect  how  Congress  and  the 
Courts  have  defined  EPA's  NEPA 
obligations  and  to  ensiire  that  EPA's 
volxmtary  practices  regarding  NEPA 
compliance  are  consistent  with 
practices  provided  in  the  NEPA 
regulations  issued  by  the  Council  on 
Environmental  Quality  (CEQ)  at  40  CFR 
Parts  1500  through  1508.  The  revised 
policy  also  encourages  expansion  of  the 
increased  discretionary  use  of  NEPA 
procedures  voluntarily  in  circimistances 
where  they  can  be  particiilarly  helpful 
for  decision-making  involving  other 
federal  agencies,  cross-media  issues,  or 
other  concerns  such  as  environmental 
justice.  The  revised  policy  afbcts 
certain  EPA  standard-setting  and 
cancellation  procedures. 

n.  Response  to  GooBments 

A  total  of  four  comments  were    — 
received  in  response  to  the  November 
28, 1997  proposed  changes.  Three 
organizations  were  supportive  of  the 
proposed  changes.  One  state 
government  concurred  with  the 
proposed  changes  but  requested  that 
EPA  consuh  with  sUtes  regarding  any 
actions  which  wwe  previously  reviewed 
through  the  EIS  process  but  which  EPA 
believes  should  be  evaluated  through 
environmental  assessments  in  the 
future.  The  state  also  requested  that  EPA 
continue  to  prepare  EISs  in  the  case  of 
site  designations  under  the  Marine 
Protection,  Research  and  Sanctuaries 


511046 


Federal  R«gi»ter/Vol.  63,  No.  209 /Thursday.  October  29,  1998 /Notices 


Act.  EPA  appreciates  the  support  for  its 
proposed  change  to  the  pohcy.  hi 
response  to  the  first  request.  EPA 
supports  early  consultation  with  (he 
states,  particularly  on  specific  actions 
which  afiisct  one  or  more  states,  and 
expects  that  there  will  be  early 
coordination  with  affected  states  on 
these  actions.  EPA  does  not  beUeve  that 
there  is  a  need  to  formalize  this  process 
in  the  policy  statement  and  notes  that, 
in  addition  to  early  consultation 
between  EPA  and  the  states,  under  the 
EPA  NEPA  implementing  regulations  at 
40  CFR  Part  6.  which  EPA  will  follow 
in  its  voluntary  NEPA  compliance,  a  30- 
day  public  review  is  required  for  any 
proposed  Finding  of  No  Significant 
bnpact.  This  allows  an  additional 
opportunity  for  state  involvement  in  the 
decision  on  preparing  a  voluntary  EIS. 
As  to  the  second  point.  EPA  believes 
that  decisions  on  preparing  EISs  for 
proposed  ocean  disposal  sites  should  be 
made  on  a  case-by-case  basis.  States 
have  been  working  closely  with  EPA 
Regional  offices  on  this  program  for 
many  years;  the  Agency  does  not 
envision  significant  changes  to  the 
decision  making  process  or  working 
relationship.  EPA  voluntarily  will 
follow  NEPA  procedures  in  ocean 
disposal  site  designations  under  MPRSA 
and  these  procedures  provide  for 
consultation  with  the  states.  Therefore, 
states  will  have  an  opportimity  to 
comment  on  the  need  for  an  EIS  as 
discussed  above. 

in.  statement  of  Policy 

Section  102(2)(C)  of  the  National 
Environmental  Policy  Act  (NEPA)  of 
1969.  as  amended  (Pub.  L.  91-190.  42 
U.S.C.  4321  et  seq.)  requires  that  federal 
agencies  prepare  detailed  environmental 
impact  statements  (EISs)  on  proposals 
for  legislation  and  other  major  Federal 
actions  significantly  affecting  the 
quality  of  the  himian  environment. 
Regulations  promulgated  in  1978  and 
amended  in  1986  by  CEQ  at  40  CFR 
Parts  1500  through  1508  further  provide 
for  the  preparation  of  Environmental 
Assessments  (EAs)  to  provide  sufficient 
evidence  and  analysis  for  determining 
whether  to  prepare  an  EIS  or  to  prepare 
a  Finding  of  No  Significant  Impact 
(FONSI).  The  objective  of  NEPA  is  to 
build  into  the  agency  decision-making 
process  an  appropriate  and  careful 
consideration  of  all  environmental 
aspects  of  proposed  actions. 

The  Environmental  Protection  Agency 
(EPA)  is  legally  required  to  comply  with 
the  procedural  requirements  of  NEPA 
for  its  research  and  development 
activities,  facilities  construction, 
wastewater  treatment  construction 
grants  under  Title  II  of  the  Clean  Water 


Act  (CWA).  EPA-issued  National 
Pollutant  Discharge  Elimination  System 
(NPDES)  permits  for  new  sources,  and 
for  certain  projects  funded  throu^  EPA 
annual  Appropriations  Acts.  Section 
511(c) '  of  the  CWA  exempts  other  EPA 
actions  under  the  CWA  from  the 
requirements  of  NEPA.  Section  7(c)  of 
the  Energy  Supply  and  Environmental 
Coordination  Act  of  1974  (15  U.S.C. 
793(c)(1))  exempts  actions  under  the 
Clean  Air  Act  firom  the  requirements  of 
NEPA.  EPA  is  also  exempted  from  the 
procedural  requirements  of 
environmental  laws,  including  NEPA. 
for  Comprehensive  Environmental 
Response,  Compensation,  and  LiabiUty 
Act  (CERCLA)  response  actions.  Courts 
also  consistently  have  recognized  that 
EPA  procedures  or  environmental 
reviews  under  enabling  legislation  are 
functionally  equivalent  to  the  NEPA 
process  and  thus  exempt  from  the 
procedural  requirements  in  NEPA. 
Under  the  new  policy.  EPA  may 
undertake  voluntary  preparation  of  EAs 
and  EISs  under  programs  where  it  is  not 
legally  required  to  prepare  such 
documents,  where  such  voluntary 
documents  can  be  beneficial  in 
addressing  Agency  actions.  Voluntary 
NEPA  docimientation  can  be 
particularly  useful  in  situations  where 
other  federal  agencies  are  preparing 
NEPA  documentation  for  related 
actions,  where  NEPA's  well-understood 
and  long-standing  procedures  provide 
an  opportunity  for  increased  public 
understanding  and  involvement,  and 
where  the  NEPA  process  can  facilitate 
analysis  of  environmental  impacts. 
Accordingly,  the  Agency  has 
determined  that,  while  it  is  not  legally 
bound  to  do  so  by  NEPA,  EPA  may 
voluntarily  prepare  EAs  and.  as 
appropriate.  EISs  in  connection  with 
certain  EPA  actions.  The  voluntary 
preparation  of  these  documents  in  no 
way  legally  subjects  the  Agency  to 
NEPA's  requirements. 

A.  Applicability 

EPA  will  prepare  an  EA  or,  if 
appropriate,  an  EIS  on  a  case-by-case 
basis  in  connection  with  Agency 
decisions  where  the  Agency  determines 


'  In  iu  May  7.  1974  Statement  of  Policy.  EPA 
construed  CWA  $  Sn(c)  as  authorizing  that 
"environmental  impact  statements  be  prepared 
only"  in  connection  with  the  activities  to  which 
that  section's  exemptions  did  not  apply.  After  the 
Policy's  adoption,  in  language  virtually  identical  to 
that  in  S  Si  1(c),  Congress  enacted  an  exemption  for 
EPA  Clean  Air  Act  activities  (15  U.S.C  §  793(c)(1)). 
EPA  did  not  construe  the  Clean  Air  Act  exemption 
as  precluding  voluntary  preparation  of  NEPA 
documents,  and  has,  in  fact,  also  prepared 
voluntary  NEPA  documents  for  activities  exempted 
under  CWA  §51 1(c).  This  policy  does  not  preclude 
voluntary  preparation  of  EAs  or  EISs  for  any  EPA 
programs,  including  Clean  Water  Act  Programs. 


that  such  an  analysis  would  be 
beneficial.  Among  the  criteria  that  may 
be  considered  in  making  such  a 
determination  are:  (a)  the  potential  for 
improved  coordination  with  other 
federal  agencies  taking  related  actions; 
(b)  the  potential  for  using  an  EA  or  EIS 
to  comprehensively  address  large-scale 
ecological  impacts,  particularly 
cumulative  effects;  (c)  the  potential  for 
using  an  EA  or  an  EIS  to  faciUtate 
analysis  of  environmental  justice  issues; 
(d)  the  potential  for  using  an  EA  or  EIS 
to  expand  public  involvement  and  to 
address  controversial  issues;  and  (e)  the 
potential  of  using  an  EA  or  EIS  to 
address  impacts  on  special  resources  or 
public  health. 

For  standard  setting  under  the  CAA; 
the  Noise  Control  Act;  and  the  Atomic 
Energy  Act;  criteria  for  ocean  dis{)osal 
under  the  Marine  Protection.  Research 
and  Sanctuaries  Act  (MPRSA);  and 
pesticide  disposal  regulations  and 
pesticide  cancellations  under  the 
Federal  Insecticide.  Fungicide,  and 
Rodentidde  Act  (FIFRA);  EPA  will 
continue  to  fulfill  its  commitment  to 
meeting  the  fundamental  elements  of 
NEPA  through  the  Agency's  Regulatory 
Development  Process  for  rule-making, 
and  through  negotiated  settlements  with 
pesticide  producers  under  FIFRA.  The 
new  policy  will  not  preclude  the 
voluntary  preparation  of  an  EA  or  EIS  in 
an  individual  case  should  it  be 
determined  that  an  EA  or  EIS  would  be 
beneficial. 

B.  Procedures 

With  respect  to  voluntary  EAs  and 
EISs  prepared  pursuant  to  this  policy, 
the  Agency  will  follow,  as  appropriate, 
procedures  set  out  at  40  CFR  Part  6, 
Subparts  A  through  D  (which  can  be 
found  on  EPA's  Web-Site  at 
www.epa.gov/oeca/ofa).  In  specific 
cases  where  following  these  procedures 
in  the  preparation  of  voluntary  EAs  or 
EISs  would  not  be  practicable  or 
appropriate,  the  Director.  Office  of 
Federal  Activities,  Office  of 
Enforcement  and  Compliance 
Assurance,  may  approve  exemptions. 
The  public  shall  be  notified  of  any 
exemptions. 

IV.  Repeal  of  Current  Policy 

Effective  upon  publication  of  this 
pohcy  in  the  Federal  Register  the 
Statement  of  PoUcy  for  Voluntary  EISs 
(39  FR  16186)  and  the  Environmental 
Impact  Statements  Procedures  for  the 
Voluntary  Preparation  (39  FR  37419). 
are  withdrawn  and  replaced  by  this 
pohcy.  s 
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V.  Congressional  Review  Act 

The  Congressional  Review  Act.  5 
U.S.C.  801  et  seq.,  as  amended  by  the 
Small  Business  Regulatory  Enforcement 
Fairness  Act  of  1996.  does  not  apply 
because  this  action  is  not  a  rule  for 
purposes  of  5  U.S.C.  804(3). 

Dated:  October  23, 1998. 
Carol  M.  Browner. 

Administrator 

|FR  Doc.  98-29019  Filed  10-28-98:  8:45  am) 
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Final  Guidelines  for  Imptomantation  of 
the  Drinking  Water  Infrastructure 
Grants  Tribal  Set-Aside  Program 

agency:  Environmental  Protection 

Agency. 

action:  Notice  of  availability  of  final 

guidelines. 

StJMMARY:  The  Environmental  Protection 
Agency  (EPA)  has  released  Final 
Guidelines  for  the  Drinking  Water 
Infrastructure  Grants  Tribal  Set-Aside 
(DWIG  TSA)  program  (EPA  816-R-98- 
020).  The  Tribal  Set-Aside  Program  was 
established  as  a  result  of  the 
reauthorized  Safe  Drinking  Water  Act 
(SDWA).  signed  by  President  CUnton  on 
August  6. 1996.  Section  1452  of  the 
SDWA  authorizes  a  Drinking  Water 
State  Revolving  Loan  Fund  (DWSRF) 
similar  to  a  fund  for  wastewater 
treatment  systems  that  has  been  in  place 
under  the  Clean  Water  Act  for  several 
years.  The  SDWA  also  authorizes  EPA 
to  set  aside  up  to  V/z  percent  of  the 
amoiuits  annually  appropriated  to  carry 
out  section  1452  for  grants  to  Indian 
Tribes  and  Alaska  Native  Villages.  The 
SDWA  directs  EPA  to  use  these  funds 
for  infrastructure  improvements  to 
public  drinking  water  systems  that  serve 
Indian  Tribes. 

EPA  first  received  federal  funds  for 
section  1452  in  its  FY1997 
Appropriation  Bill.  EPA  received  $1,275 
bilUon  in  FY1997.  and  $725  milhon  in 
FY1998  for  the  programs  authorized  by 
section  1452.  Of  these  amoimts,  IV2 
percent  (the  maximum  allowed  by  law) 
has  been  set  aside  for  the  Tribal 
program — $19,125,000  in  fiscal  year 
1997  and  $10,875,000  in  fiscal  year 
1998. 

These  funds  and  each  future  year's 
Tribal  Set-Aside  Program  funds  will  be 
allotted,  by  formula  (which  is  described 
in  the  Final  Guidelines),  among  the  nine 
EPA  Regional  offices  with  Tribal 
programs.  In  consultation  with  the 


Indian  Health  Service  (IHS)  and  the 
Tribes  in  their  Region,  each  EPA  Region 
will  identify  potential  projects, 
prioritize  those  projects,  and  select  the 
ones  to  receive  funding  from  its  share  of 
the  Set-Aside  Program  allotment.  The 
EPA  Regions  will  then  award  and 
administer  the  funds.  Each  Regional 
office  will  give  the  Tribes  in  their 
Region  an  opportunity  to  review  and 
comment  on  the  Regional  program  as 
they  develop  it.  and  once  developed, 
will  consult  with  the  IHS  and  the  Tribes 
in  their  Region  regarding  annual  project 
selections. 

The  Final  Guidelines  explain  how  the 
Tribal  Set-Aside  Program  will  be 
implemented;  outUne  who  is  eligible  to 
receive  funds  from  the  program;  and  hst 
the  types  of  projects  that  are  eligible  and 
ineligible  to  be  funded  with  DWIG  TSA 
monies.  Within  the  conditions  and 
allowances  described  in  the  Final 
Guidelines,  the  EPA  Regions  will  have 
flexibility  in  designing  a  program  that 
works  best  for  the  Tribes  in  their 
Region. 

Copies  of  the  Final  Guidelines  have 
been  sent  to  every  Indian  Tribe 
currently  recognized  and  eUgible  for 
funding  and  services  from  the  Bureau  of 
Indian  Affairs. 

DATES:  The  Guidelines  become  effective 
on  October  29, 1998. 

ADDRESSES:  Copies  of  the  Final 
GuideUnes  are  available  through  the 
Safe  Drinking  Water  Act  Hotline, 
telephone  (800)  426-4791.  and  from  the 
Office  of  Water  Resource  Center 
(RC4100).  U.S.  EPA.  401  M  Street.  SW. 
Washington,  DC  20460.  A  single  copy  of 
the  document  can  be  picked  up  at  the 
Resource  Center  in  Room  2615  of  the 
Waterside  Mall  at  the  address  above. 
The  Center  is  open  from  8:30  a.m.  until 
5  p.m.  Monday  through  Friday.  The 
Guidelines  may  also  be  obtained  from 
the  EPA  Web  Site  at  the  URL  address 
"http://www.epa.gov/safewater/ 
tribes.html". 

FOR  FURTHER  INFORMATION  CONTACT:  The 
Safe  Drinking  Water  Hotline,  telephone 
(800)  426-4791.  For  technical  inquiries, 
contact  Ray  Enyeart.  Drinking  Water 
Implementation  and  Assistance 
Division,  Office  of  Ground  Water  and 
Drinking  Water,  U.S.  EPA,  (4606),  401 
M  Street  SW,  Washington.  DC  20460. 
telephone  (202)  260-5551. 

Authority:  Pub.  L.  104-182. 
Cynthia  C  Dougherty. 

Director.  Office  of  Ground  Water  and  Drinking 

Water 

|FR  Doc.  98-28362  Filed  10-28-98:  8:45  am] 
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CIsan  Wal^Act  Class  H:  Proposed 
Administrative  Penalty  Asasssmant 
and  Opportunity  to  Comment 
Regarding  the  Callfomla  Dapartmant  of 
Transportation  and  ttw  Qranils 
Construction  Company 

AGENCY:  EnvironmehUl  Protection 
Agency  (EPA). 
ACTION:  Notice  of  proposed 
administrative  penalty  assessment  and 
opportunity  to  comment  regarding  the 
Cahfomia  Department  of  Transportation 
and  the  Granite  Construction  Company 
(together  the  "Respondents"). 

StJMMARY:  EPA  is  providing  notice  of  a 
proposed  administrative  penalty 
assessment  for  alleged  violations  of  the 
Clean  Water  Act  (the  "Act").  EPA  is  also 
providing  notice  of  opportunity  to 
comment  on  the  proposed  assessment. 

Under  309(g)  of  the  Act,  33  U.S.C 
1319(g).  EPA  is  authorized  to  issue 
orders  assessing  civil  penalties  for 
various  violations  of  the  Act.  EPA  may 
issue  such  orders  after  filing  a 
Complaint  commencing  either  a  Class  I 
or  Class  11  penalty  proceeding.  EPA 
provides  pubUc  notice  of  the  proposed 
assessment  pursuant  to  33  U.S.C. 
1319(g)(4)(a). 

Class  n  proceedings  imder  section 
309(g)  are  conducted  in  accordance  with 
the  "Consolidated  Rules  of  Practice 
Governing  the  Administrative 
Assessment  of  Civil  Penalties,  Issuance 
of  CompUanoe  or  Conective  Action 
Orders,  and  the  Revocation. 
Termination  or  Suspension  of  Permits" 
("Part  22"),  40  CFR  Part  22.  The 
procedures  through  which  the  pubhc 
may  submit  written  comment  on  a 
proposed  Class  11  order  or  participate  in 
a  Class  n  proceeding,  and  the 
procedures  by  which  a  respondent  may 
request  a  hearing,  are  set  forth  in  Part 
22.  The  deadline  for  submitting  pubUc 
comment  on  a  proposed  Class  II  order 
is  thirty  (30)  days  after  publication  of 
this  notice. 

On  September  30, 1998.  EPA 
commenced  the  following  Class  II 
proceeding  for  the  assessment  of 
penalties  by  filing  with  the  Regional 
Hearing  Clerk,  U.S.  EPA.  Region  9.  75 
Hawthorne  Street.  San  Francisco. 
Cahfomia  94105,  (415)  744-1391.  the 
following  Complaint: 

In  the  Matter  of  the  Sute  of  California. 
Department  of  Transportation.  District  7  and 
the  Granite  Construction  Company. 
Watsonville,  Califbraia,  Docket  No.  CWA- 
309-IX-FY98-23. 
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The  Complaint  proposes  a  penalty  of 
Fifty-five  Thousand  Dollars  ($55,000) 
for  violations  of  NPDES  Permit  No. 
CAS000002  and  Section  301(a)  of  the 
Act,  33  U.S.C.  1311(a).  at  the  "Route  126 
Widening  Project"  in  Los  Angeles 
County.  California.  EPA  and  Uie 
Respondents  have  agreed  to  a  proposed 
Consent  Agreement  in  which  the 
Respondents  shall  pay  the  civil  penalty 
of  $55,000. 

FOR  FURTHER  INFORMATION:  Persons 
wishing  to  receive  a  copy  of  EPA 's 
ConsoUdated  Rules,  review  the 
Complaint  or  other  doomients  filed  in 
this  proceeding,  comment  upon  the 
proposed  assessment,  or  otherwise 
participate  in  the  proceeding  should 
contact  the  Regional  Hearing  Clerk 
identified  above.  The  administrative 
record  for  this  proceeding  is  located  in 
the  EPA  Regional  Office  identified 
above,  and  the  file  will  be  open  for 
public  inspection  during  normal 
business  hours.  All  information 
submitted  by  the  California  Department 
of  Transportation  and  the  Granite 
Construction  Company  is  available  as 
part  of  the  administrative  record,  subject 
to  provisions  of  law  restricting  public 
disclosure  of  confidential  information. 
In  order  to  provide  opportunity  for 
public  comment.  EPA  will  issue  no  final 
order  assessing  a  penalty  in  these 
proceedings  prior  to  thirty  (30)  days 
after  the  date  of  pubUcation  of  this 
notice. 

Dated:  October  7, 1998. 
Ataxia  SiraMB. 

Acting  Director.  Water  Division. 

|FR  Ooc.  9«-29016  Filed  10-28-98;  8:45  am] 
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Clean  Water  Act  Claaa  I:  Propoaed 
Admlniatratlva  Penalty  Aaaaaament 
and  Opportunity  to  Conunent 
Regarding  the  Callfomla  Department  of 
Tranaportatlon  and  PCI  Conafenictora 

AQENCV:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice  of  proposed 
administrative  penalty  assessment  and 
opportunity  to  comment  regarding  the 
California  Department  of  Transportation 
and  FCI  Constmcton.  San  Diego. 
California  (together  the  "Respondents"). 

aUMMARY:  EPA  is  providing  notice  of  a 
proposed  administrative  penalty  for 
alleged  violations  of  the  Clean  Water 
Act  (the  "Act")  and  also  providing 


notice  of  opportunity  to  comment  on  the 
proposed  penalty. 

IJnder  309(g)  of  the  Act.  33  U.S.C. 
1319(g).  EPA  is  authorized  to  issue 
orders  assessing  civil  penalties  for 
various  violations  of  the  Act.  EPA  may 
issue  such  orders  after  filing  a 
Complaint  commencing  either  a  Class  I 
or  Class  II  penalty  proceeding.  EPA 
provides  pubUc  notice  of  the  proposed 
assessment  pursuant  to  33  U.S.C. 
1319(g)(4)(a).  Class  I  proceedings  under 
section  309(g)  are  conducted  in 
accordance  with  Subpart  I  of  the 
proposed  "Consolidated  Rules  of 
Practice  Governing  The  Administrative 
Assessment  of  Civil  Penalties.  Issuance 
of  Compliance  or  Corrective  Action 
Orders,  and  the  Revocation. 
Termination  or  Suspension  of 
Permits. "("proposed  Part  22"),  which 
has  been  published  in  the  Federal 
Register  at  63  FR  9480  (February  25. 
1998). 

On  October  5. 1998,  EPA  commenced 
the  following  Class  I  proceeding  for  the 
assessment  of  penalties  by  filing  with 
the  Regional  Hearing  Clerk.  U.S.  EPA. 
Region  9.  75  Hawthorne  Street,  San 
Francisco.  California  94105.  (415)  744- 
1391.  the  following  Complaint: 

In  the  Matter  of  the  State  of  California, 
Department  of  Transportation,  District  12  and 
the  FQ  Constructors,  San  Diego,  California, 
Docket  No.  CWA-09-1 999-001. 

The  Complaint  proposes  a  penalty  of 
Fifty-five  Thousand  Dollars  ($55,000) 
for  violations  of  NPDES  Permit  No. 
CA8000279  and  Section  301(a)  of  the 
Act,  33  use.  1311(a).  at  the  "hiterstate 
5  Widening  Project"  in  Orange  County. 
CaUfornia.  EPA  and  the  Respondents 
have  agreed  to  a  proposed  Consent 
Agreement  in  which  the  Respondents 
and  shall  pay  the  civil  penalty  of 
$11,145. 

The  procedures  by  which  the  public 
may  comment  on  a  proposed  Class  I 
penalty  or  participate  in  a  Class  I 
penalty  proceeding  are  set  forth  in 
proposed  Part  22.  The  deadline  for 
submitting  public  comment  on  a 
proposed  Class  I  penalty  is  thirty  days 
after  issuance  of  this  public  notice.  The 
Regional  Administrator  of  EPA.  Region 
9  may  issue  an  order  upon  default  if  the 
Respondents  in  the  proceeding  fail  to 
file  a  response  within  the  time  period 
specified  in  proposed  Part  22. 
FOR  FURTHER  MFORMATION:  Persons 
wishing  to  receive  a  copy  of  proposed 
Part  22,  review  the  complaint  or  other 
documents  filed  in  these  proceedings, 
comment  upon  the  proposed  penalty,  or 
participate  in  any  hearing  that  may  be 
held,  should  contact  Danielle  Carr, 
Regional  Hearing  Clerk,  U.S.  EPA. 
Region  9,  75  Hawthorne  St.,  San 


Francisco,  CA  94105.  (415)  744-1391. 
Documents  filed  as  part  of  the  public 
record  in  these  proceedings  are 
available  for  inspection  during  business 
hours  at  the  office  of  the  Regional 
Hearing  Clerk. 

In  oiSer  to  provide  opportunity  for 
public  comment,  EPA  will  not  take  final 
action  in  this  proceeding  prior  to  thirty 
days  after  issuance  of  this  notice. 

Dated:  October  7. 1998. 
Alexis  Strauaa. 

Acting  Director,  Water  Division. 
[FR  Doc.  98-29017  Filed  10-28-98;  8:45  am) 
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FEDERAL  COMMUNICATIONS 

Notice  of  Public  bifbrmation 
Collaction(8)  Being  Reviewed  by  the 
Federal  Communicationa  Commlaaion 
for  Extenalon  Under  Delegated 
Authority,  Commenta  Requeeted 

October  22. 1998. 

SUMMARY:  The  Federal  Communications 
Commission,  as  part  of  its  continuing 
effort  to  reduce  paperworic  burden 
invites  the  general  public  and  other 
Federal  agencies  to  take  this 
opportimity  to  comment  on  the 
following  information  collection(s).  as 
required  by  the  Paperwork  Reduction 
Act  of  1995.  Pub.  L.  104-13.  An  agency 
may  not  conduct  or  sponsor  a  collection 
of  information  unless  it  displays  a 
currently  valid  control  number.  No 
person  shall  be  subject  to  any  penalty 
for  failing  to  comply  with  a  collection 
of  information  subject  to  the  Paperwork 
Reduction  Act  (PRA)  that  does  not 
display  a  valid  control  number. 
Comments  are  requested  concerning  (a) 
whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Commission,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  Commission's 
burden  estimate:  (c)  ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
information  collected:  and  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  the  respondents, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology. 
DATES:  Persons  wishing  to  conunent  on 
this  information  collection  should 
submit  comments  December  28, 1998.  If 
you  anticipate  that  you  will  be 
submitting  comments,  but  find  it 
difficult  to  do  so  within  the  period  of 
time  allowed  by  this  notice,  you  should 
advise  the  contact  listed  below  as  soon 
as  possible. 
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ADDRESSES:  Direct  all  comments  to  Les 
Smith,  Federal  Communications 
Commissions,  Room  234. 1919  M  St., 
NW,  Washington.  DC  20554  or  via 
internet  to  lesmithOfcc.gov. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
additional  information  or  copies  of  the 
information  collections  contact  Les 
Smith  at  202-418-0217  or  via  internet 
at  lesmith9fcc.gov. 

SUPPI.EMENTARY  INFORMATION: 

OMB  Control  Number:  3060-0170. 

Title:  Section  73.1030.  Notifications 
Concerning  Interference  to  Radio 
Astronomy.  Research,  and  Receiving 
Installations. 

Fonn  Number:  N/A. 

Type  of  Review:  Revision  of  a 
currently  approved  collection. 

Respondents:  Businesses  or  other  for- 
profit  entities. 

Number  of  Respondents:  30. 

Estimated  Time  per  Respondent:  1 
hour. 

Frequency  of  Response:  On  occasion 
reporting  requirements. 

Total  Annual  Burden:  29  hours. 

Estimated  Cost  to  Respondents: 
$8,550. 

Needs  and  Uses:  Section  73.1030 
requires  licensees  to  provide 
simultaneous  written  notification  to  the 
Interference  Office  at  Green  Bank.  West 
Virginia,  when  an  appUcation  is  filed 
with  the  FCC  proposing  to  operate  a 
short-term  broadcast  auxiliary  station: 
or  an  appUcant  seeks  authority  to 
construct  a  new  broadcast  station:  or 
authority  to  make  changes  in  the 
frequency,  power,  antenna  height,  or 
antenna  directivity  of  an  existing  station 
within  the  geographical  coordinates  of 
the  National  Radio  Astronomy 
Observatory  site  in  Green  Bai^,  West 
Virginia;  or  the  Naval  Radio  Research 
ObMrvatory  site  at  Sugar  Grove,  West 
Virginia.  The  data  are  used  by  the 
Interference  Office  to  enable  them  to  file 
comments  or  objections  with  the  FCC  in 
response  to  the  notification  in  order  to 
minimize  potential  harmful  interference 
to  the  observatories. 

On  September  26, 1997,  the 
Commission  adopted  a  Report  and 
Order  in  ET  Docket  No.  96-2  which 
established  a  coordination  zone  that 
covers  the  islands  of  Puerto  Rico, 
Desecho,  Mona,  Vieques,  and  Culebra 
within  the  Commonwealth  of  Puerto 
Rico.  The  coordination  zone  requires 
applicants  for  new  and  modified  radio 
facilities  in  various  communications 
services  within  the  coordination  zone  to 
provide  notification  of  the  technical 
parameters  of  proposed  ofierations  to 
the  Aredbo  Radio  Astronomy 
Observatory  at  the  time  their 
applications  are  submitted  to  the 


Commission.  The  notification  to  the 
Arecibo  Radio  Astronomy  Observatory 
in  Puerto  Rico  will  enable  the 
Observatory  to  receive  information 
needed  to  assess  whether  an 
appUcation's  proposed  operations  will 
cause  harmful  interference  to  the 
Observatory's  operations  and  will 
promote  efficient  resolution  of  problems 
through  coordination  between 
applicants  and  the  Observatory. 
OMB  Control  Number:  3060-0194. 
Title:  Section  74.21.  Broadcasting 
Emergency  Information. 
Form  Number:  N/A. 
Type  of  Review:  Extension  of 
currently  approved  collection. 

Respondents:  Businesses  or  other  for- 
profit  entities. 
Number  of  Respondents:  1. 
Estimated  Time  Per  Response:  1  hour. 
Frequency  of  Response:  On  occasion 
reporting  requirements. 
Total  Annual  Burden:  1  hour. 
Estimated  Cost  to  Respondents:  1 
hour. 

Needs  and  Uses:  In  the  event  of  an 
emergency,  Section  74.21  requires  that  a 
Ucensee  of  an  auxiliary  broadcast 
station  notify  the  FCC  in  Washington, 
DC.  as  soon  as  practicable,  when  that 
station  is  operated  in  a  manner  other 
than  that  for  which  is  authorized.  This 
notification  shall  specify  the  nature  of 
the  emergency  and  the  use  to  which  the 
station  is  being  put.  The  licensee  shall 
also  notify  the  FCC  when  the  emergency 
operation  has  been  terminated.  These 
notifications  are  used  by  FCC  staff  to 
evaluate  the  need  and  nature  of  the 
emergency  broadcast  to  confirm  that  an 
actud  emergency  existed. 
Federal  Communications  Commission. 
Magaiie  RoBSB  Salas. 
Secretary. 

[FR  Doa  98-28919  Filed  10-28-98: 8:45  am] 
■LUNQ  COM  snt-ai-p 


FEDERAL  COMMUNICATIONS 


Notice  of  Public  information 
Coliection(a)  Submitlad  to  OMB  for 
Review  and  Approval 

October  22. 1998. 

SUMMARY:  The  Federal  Communications 
Commission,  as  part  of  its  continuing 
effort  to  reduce  paperwork  burden 
invites  the  general  public  and  other 
Federal  agencies  to  take  this 
opportunity  to  comment  (hi  the 
following  information  collection(s).  as 
required  by  the  Paperwork  Reduction 
Act  of  1995.  Public  Law  104-13.  An 
agency  may  not  conduct  or  sponsor  a 
collection  of  information  imless  it 
displays  a  currently  valid  control 


number.  No  person  shall  be  subject  to 
any  penalty  for  feiling  to  comply  with 
a  coUection  of  information  subject  to  the 
PaperworifL  Reduction  Act  (PRA)  that 
does  not  display  a  valid  control  number. 
Comments  are  requested  concerning:  (a) 
whether  the  proposed  coUection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Commission,  including  whether  the 
information  shall  have  practical  utility: 
(b)  the  accuracy  of  the  Commission's 
burden  estimate:  (c)  ways  to  enhance 
the  quaUty.  utility,  clarity  of  the 
information  collected;  and  (d)  ways  to 
minimize  the  burden  of  the  collecticHi  of 
information  on  the  respondents, 
including  the  use  of  automated 
information  techniques  or  other  forms  of 
information  technology. 
DATES:  Written  comments  should  be 
submitted  on  or  before  November  30. 
1998.  If  you  anticipate  that  you  will  be 
submitting  comments,  but  find  it 
difficult  to  do  so  within  the  period  of 
time  allowed  by  this  notice,  you  should 
advise  the  contact  Usted  below  as  soon 
as  possible. 

ADDRESSES:  Direct  all  comments  to  Les 
Smith.  Federal  Communications.  Room 
234. 1919  M  St..  N.W..  Washington.  DC 
20554  or  via  internet  to  lesmith9fcc.gov. 
FOR  FURTHER  NIFORMATION  CONTACT:  For 
additional  information  or  copies  of  the 
information  collections  contact  Les 
Smith  at  202-418-0217  cr  via  internet 
at  lesmithOfcc.gov. 
SUPPLBeiTARY  aiFOnMATION. 

OMB  Approval  Number:  3060-0541. 
Title:  Transmittal  Sheet  for  Phase  n. 
Cellular  Applications  for  Unserved 
Areas. 
Form  Number  FCC  Form  464-A. 
Type  of  Review:  Revision  of  a 
currently  approved  coUection. 

Respondents:  Business  and  othef  for^ 
profit  entities. 
Numba-  of  Respondents:  600. 
Estimated  Time  Per  Response:  10 
minutes  (0.166  hours). 

Frequency  of  Response:  On  occasion 
reporting  requirements. 

Total  Annual  Burden:  100  hours. 
Cost  to  Respondents:  None. 
Needs  and  Uses:  The  information 
collected  wiU  be  used  by  the 
Commission  to  determine  whetho'  the 
appUcant  is  quaUfied  legaUy. 
technicaUy,  and  financiaUy  to  be 
Ucensed  as  a  ceUular  operator.  Without 
such  infwmaticm,  the  Commission 
could  not  determine  whether  to  issue 
Ucenses  to  the  appUcants  that  provide 
telecommunication  services  to  the 
pubUc  and  therefore  fuffiU  its  statutory 
responsibiUties  in  accordance  with  the 
Communications  Act  of  1934,  as 
amended.  The  transmittal  sheet,  filed  in 
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conjunction  with  FCC  Form  600, 
facilitates  application  intake  and  other 
processing  ninctions.  The  apphcant 
must  certify  on  the  fonn  that  the 
application  is  complete  in  every  respect 
and  contains  all  the  information 
required  by  the  Commission's  cellular 
rules.  The  data  collected  are  required  by 
the  Communications  Act  of  1934,  as 
amended  and  Commission  Rules  22.105. 

The  form  has  been  revised  to  delete 
the  payment  information  previously 
required.  Any  payment  to  the  FCC  now 
requires  the  filing  of  a  Fee  Remittance 
Advice,  FCC  Form  159,  which 
duplicates  this  information. 
Additionally,  we  have  reevaluated  the 
number  of  receipts  which  reflects  a 
significant  decrease  horn  10,000  to  600 
respondents.  This  is  attributed  to  the 
majority  of  the  cellular  market  being 
filled  and  applications  being  filed  relate 
to  maintenance  of  those  licenses.  The 
burden  per  respondent  remains  at  10 
minutes,  making  the  total  annual 
burden  an  estimated  100  hours. 
OMB  Approval  Number:  3060-0054. 
Title:  Application  for  Exemption  from 
Ship  Station  Requirements. 
Form  Number:  FCC  820. 
Type  of  Review:  Revision  to  a 
currently  approved  collection. 

Respondents:  Businesses  or  other  for- 
profit  entities;  Individuals  or 
households. 
Number  of  Respondents:  200. 
Estimatea  Time  Per  Response:  1  hour 
and  10  mins.  (1.166  hours). 

Frequency  of  Response:  On  occasion 
reporting  requirements. 
Total  Annual  Burden:  233  hours. 
Estimated  Cost  to  Respondents: 
S27,000  ($135.00  filing  fee/submission). 

Needs  and  Uses:  FCC  Rules  require 
this  collection  of  information  when 
exemptions  from  radio  provisions  of 
statute,  treaty  or  international  agreement 
are  requested.  The  data  are  used  by 
examiners  to  determine  the  applicants 
qualifications  for  the  requested 
exemption. 

The  data  collected  are  required  by  the 
Communications  Act  of  1934.  as 
amended:  International  Treaties  and 
FCC  Rules  47  CFR  1.922.  80.19  and 
80.59. 

This  form  is  being  revised  to  delete 
the  payment  information  previously 
required.  Any  payment  to  the  FCC  must 
be  accompanied  by  a  Fee  Remittance 
Advice.  FCC  Form  159.  which 
duplicates  this  information.  We  have 
added  a  space  for  the  applicant  to 
provide  an  E-Mail  address  where  the 
Commission  can  send  E-Mail  regarding 
the  application.  Instructions  have  been 
updated  to  reflect  current  mailing 
address  and  phone  information  for  the 
Commission. 


Federal  Communications  Commission. 

Magalie  Rooian  Salas, 

Secretary. 

IFR  Doc.  9»-289go  Filed  10-2»-e8: 8:45  am] 
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FEDERAL  COMMUNICATIONS 

FCC  Orric*  of  th*  S«cr>tary  IMocatM 
To  Tho  Portals;  Proc«dur«  for  Papor 
Flllngs 

October  23. 1998. 

Effective  November  2, 1998,  the  Office 
of  the  Secretary  will  relocate  to  the 
Commission's  new  building  faciUties  at 
The  Portals,  445  Twelfth  Street,  S.W., 
Washington,  D.C.,  20554.  The 
Secretary's  new  office  will  be  open  for 
business,  as  usual,  from  8:00  a.m.  to 
5:30  p.m.,  Mondays  through  Fridays, 
except  holidays.  Paper  fiUngs  will  be 
received  at  a  designated  counter  located 
at  TW-A325  in  the  12th  Street  lobby  of 
the  building,  where  filers  will  be  able  to 
receive  their  "stamp  and  retiun"  copy, 
upon  request. 

The  CoQunission  expects  to  complete 
its  relocation  to  The  Portals  within  the 
next  six  months.  For  the  public's 
convenience  during  this  transition 
period,  the  Office  of  the  Secretary  will 
accept  paper  filings  at  1919  M  Street, 
N.W.,  Room  222,  but  only  between  the 
hours  of4:0Op.m.  to  5:30  p.m.. 
Mondays  through  Fridays,  except 
hoUdays.  If  requested,  "stamp  and 
return"  copies  will  be  provided  at  the 
time  of  filing.  This  temporary  filing  site 
will  be  closed  on  the  date  that  the 
Commission  completes  its  relocation  to 
The  Portals. 

The  Commission  encourages  those 
wishing  to  file  paper  documents  to 
begin  making  these  filings  at  the  Portals 
building.  In  addition,  to  ensure  the 
expeditious  receipt  and  distribution  of 
paper  filings  during  the  transition 
period,  the  pubUc  should  follow  the 
established  "Guidelines  for  Uniform 
Filings."  These  guidelines  are  printed 
below. 

Please  forward  any  questions  to 
Magalie  Roman  Salas,  FCC  Secretary: 
Bill  Caton.  Deputy  Secretary:  or  Ruth 
Dancey,  Assistant  Secretary,  at  202- 
418-0300. 

Guidelines  for  Uniform  Filings 

To  enable  the  staff  of  the  Office  of  the 
Secretary  to  provide  the  most  efficient 
service  to  you,  please  follow  these 
guidelines  in  preparing  and  submitting 
"uniform"  filings. 

a.  Your  filing  package  should  be 
properly  fastened  and  consist  of  an 
original  document  and  the  proper 


number  of  copies.  If  your  filing  is  "self- 
explanatory,"  no  cover  letter  is  required. 

Note:  For  filings  containing  more  than  one 
docket  number,  please  submit  two  (2) 
additional  copies  fior  each  docket  number 
listed. 

b.  To  obtain  a  "stamp  and  return" 
copy,  place  an  extra  copy  of  either  the 
cover  letter  or  the  filing  on  top  of  your 
package.  This  copy  will  be  returned  to 
you. 

c.  Confidential  filings  should  be 
clearly  mariied  "CONFIDENTIAL," 
"NOT  FOR  PUBUC  INSPECTION"  and 
placed  in  a  separate  envelope. 

d.  Ex  parte  doctunents  should  be 
clearly  labeled  "EX  PARTE". 

e.  Always  include  a  contact  name, 
address  and  telephone  number. 

f.  Finally,  bring  your  filing  to  the 
designated  filing  counter  at  the  Federal 
Conununications  Commission,  445  12th 
Street,  SW,  12th  Street  Lobby,  TW- 
A325,  during  the  hours  of  8:00  a.m.  to 
5:30  p.m.,  Monday  through  Friday, 
except  legal  hoUdays.  Your  filing 
package  ^ould  be  "ready  for 
submission" — collated,  signed,  and 
properly  fastened. 

Federal  Communications  Commission. 

Magalie  Ronan  Salas. 

Secretary. 

[FR  Doc.  98-28989  Filed  10-28-08:  8:45  am] 
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FEDEIUL  ELECTION  COMMISSION 
Sunshino  Act  MMting 

DATE  A  TIME:  Tuesday,  November  3, 1998 

at  10:00  a.m. 

PLACE:  999  E  Street,  N.W.,  Washington. 

D.C. 

STATUS:  This  Meeting  Will  Be  Closed  to 
the  PubUc. 

ITEMS  TO  BE  DISCUSSEO: 

Comphance  matters  pursuant  to  2 

U.S.C.  §437g. 
Audits  conducted  pursuant  to  2  U.S.C. 

§  43  7g,  $  438(b),  and  Title  26,  U.S.C. 
Matters  concerning  participation  in  civil 

actions  or  proceisdings  or 

arbitration. 
Internal  personnel  rules  and  procedures 

or  matters  afbcting  a  particular 

employee. 
DATE  AND  TME:  Thursday,  November  5. 
1998  at  10:00  a.m. 

PUCE:  999  E  Street,  N.W..  Washington. 
D.C.  (Ninth  Floor). 

STATUS:  This  Meeting  Will  Be  Open  to 
the  Public. 

ITEMS  TO  BE  DISCUSSED: 
Correction  and  Approval  of  Minutes. 
Advisory  Opinion  1996-25:  Mason 

Tenders  District  Council  of  Greater 
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New  York  by  counsel.  Lawrence  E. 

Scherer. 
Electronic  Filing  for  Presidential 

Committees:  Annotmcement  of 

Effective  Date  for  11  C.F.R.  §  9003.1 

and  §9003.1. 
Revised  Status  of  Regulations. 
Administrative  Matters. 

Time  Change  of  Public  Hearing  to  9M) 
a.m.  on  Wednesday,  November  18.  1998 

DATE  a  TIME:  Wednesday.  November  18, 

1998  at  9:00  A.M. 

PLACE:  999  E  Street.  N.W..  Washington. 

D.C.  (Ninth  Floor). 

STATUS:  This  Hearing  Will  Be  Open  to 

the  Public. 

MATTERS  BEFORE  THE  COMMIOCTOW:  "Soft 

Money"  Regs. 

PERSON  TO  CONTACT  FOR  BIFORMATION: 

Mr.  Ron  Harris.  Press  Officer. 

Telephone:  (202)  694-1220. 

Maifocie  W.  EmnoBS. 

Secretary  of  the  Commission. 

(FR  Doc.  98-29106  Filed  10-27-98;  11:56 
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FEDERAL  MARITIME  COMMISSION 
Notice  Of  Agreem«nt(s)  Filed 

The  Commission  hereby  gives  notice 
of  the  filing  of  the  following 
agreement(s)  under  the  Shipping  Act  of 
1984.  Interested  parties  can  review  or 
obtain  copies  of  agreements  at  the 
Washington.  DC  offices  of  the 
Commission,  800  North  Capitol  Street, 
NW.,  Room  962.  Interested  parties  may 
submit  comments  on  an  agreement  to 
the  Secretary.  Federal  Maritime 
Commission,  Washington,  DC  20573, 
within  10  days  of  the  date  this  notice 
appears  in  the  Federal  Roister. 

Agreement  No.:  202-009648A-099. 

Title:  Inter-American  Freight 
Conference. 

Parties:  A.P.  MoUer-Maersk  Line, 
CSAV/Braztrans  Joint  Service,  Crowley 
American  Transport,  Inc.,  Ivaran  Lines 
Limited  d/b/a/  Ivaran  Lines,  Libra 
Navegacao  SA,  Companhia  de 
Navegacao  Lloyd  Brasileiro,  Empresa 
Lineas  Maritimas  Argentines,  Empresa 
de  Navegacao  AUanca  S.A.,  Columbus 
Line.  Mexican  Line  Limited,  Sea-Land 
Service.  Inc..  APL  Co.  Pte.  Ltd.. 
TransroU  Navieras  Express,  Compagnie 
Generale  Maritime  S.A.,  TNX 
Transportes  Ltda.,  Euroatlantic 
Container  Line  S.A. 

Synopsis:  The  proposed  modification 
adds  a  new  Article  5.05  to  the 
agreement,  that  authorizes  any  two  or 
more  of  the  parties  to  discuss  and  agree 
on  rationalization  of  vessels  and/or 


vessel  capacity  operated  or  to  be 
operated  in  the  trade. 

Agreement  No.:  203/011637. 

Title:  The  MLL/TMG/Columbus/ 
Maruba  Cooperative  Working 
Agreement. 

Parties:  Mexican  Line  Limited. 
Transportation  Maritime 
Grancolombiana.  S.A..  Columbus  Line, 
Maruba  S.CA. 

Synopsis:  The  proposed  Agreement 
would  permit  the  parties  to  charter 
space  to  one  another,  coordinate  their 
vessel  services,  utilize  common 
terminals  and  other  shore  side  services, 
interchange  equipment,  reach  non- 
binding  rate  agreement,  and  aggregate 
cargo  imder  service  contracts  in  the 
trade  between  United  States  Pacific 
Coast  ports,  and  inland  U.S.  points  via 
such  ports,  and  Pacific  Coast  p<xts  and 
inland  points  in  Mexico  and  Central  and 
South  America.  The  parties  have 
requested  a  shortened  review  period. 

Agreement  No.:  224-03158-011. 

Title:  NY-NJ  Ecuadorian  Lease 
Agreement. 

Parties:  The  Port  Authority  of  New 
York  and  New  Jersey.  Ecuadorian  Line. 

Inc. 

Synopsis:  The  amendment  agreement 
provides  for  the  surrender  of  the  lessee's 
lease  rights  to  the  Port  Authority  and  for 
a  guaranteed  amoimt  of  cargo  to  be 
moved  through  Howland  Hook  Marine 
Terminal.  The  agreement  rims  through 
September  30. 2001. 

Affvement  No.:  231-201051-003 

Title:  Atlantic  Coast  Public  Marine 
Terminal  Discussion  Agreement 

Parties:  The  Port  Authority  of  New 
York  and  New  Jersey  Geoi^a  Ports 
Authority  Maryland  Port  Authority 
North  Carolina  State  Ports  Authority 
South  Carolina  Stote  Ports  Authority 
Virginia  Port  Authority  Port  of 
Philadelphia  and  Camden,  Inc. 

Synposis:  The  agreement  amendment 
changes  the  requirement  for  admission 
to  membership  in  the  agreement  to 
unanimous  consent  by  current 
members. 

Dated:  October  23. 1998. 

By  the  order  of  tiie  Federal  Maritime 
Commission. 
Joseph  C  PoUdng. 
Secretary. 
(FR  Doc.  98-28953  Filed  10-28-98;  8:45  am) 

■HJJNG  CODE  CTM-ei-M 


pursuant  to  the  Bank  Holding  Company 
Act  of  1956  (12  U.S.C.  1841  et  seq.) 
(BHC  Act),  Regulation  Y  (12  CFR  Part 
225),  and  all  other  apphcable  statutes 
and  regulations  to  become  a  bank 
holding  company  and/or  to  acquire  the 
assets  or  the  ownership  of,  control  of,  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 
banks  and  nonbanldng  companies 
owned  by  the  bank  holding  company, 
including  the  companies  Usted  below. 

The  applications  listed  below,  as  well 
as  other  related  filings  required  by  the 
Board,  are  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  The  appUcation  also  will  be 
available  for  inspection  at  the  offices  of 
the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  on  the  standards  enumerated  in 
the  BHC  Act  (12  U.S.C  1842(c)).  If  the 
proposal  also  involves  the  acquisition  of 
a  nonbanldng  company,  the  review  also 
includes  whether  the  acquisition  of  the 
nonbanldng  company  ctMnplies  with  the 
standards  in  section  4  of  the  BHC  Act. 
Unless  otherwise  noted,  nonbanking 
activities  will  be  conducted  throughout 
the  United  States. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  apphcations 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  November  23, 
1998. 

A.  Federal  Reeerre  Bank  of  Kansas 
City  (D.  Michael  Manies.  Assistant  Vice 
President)  925  Grand  Avenue,  Kansas 
aty,  Missouri  64198-0001: 

1.  Homestead  Financial  Corporation, 
ESOP,  Beatrice,  Nelwaska;  to  acquire  an 
additional  8.91  percent,  fcH'  a  total  of 
38.22  percent,  of  the  voting  shares  of 
Homestead  Financial  Corporation. 
Beatrice,  Nebraska:  and  thereby 
indirectly  acquire  First  National  Bank  & 
Trust  Company,  of  Beatrice,  Beatrice, 
Nebraska. 

Boaid  of  Governors  of  the  Federal  Reserve 
System.  October  26. 1998. 
Robert  deV.  FiierHMi. 
Associate  Secretary  of  the  Board. 
IFR  Doa  98-29041  Filed  10-28-98;  8:45  ami 
■LUNQ  oooc  stifrei-r 


FEDERAL  RESERVE  SYSTEM 

Fonnations  of.  Acquisitions  by.  and 
Msrgers  of  Bank  HoMIng  Companies 

The  companies  Usted  in  this  notice 
have  appUed  to  the  Board  for  approval. 


GENERAL  SERVKXS 
ADMMISTRATKW 

Notica  Of  Intent  to  PrafMra  an 
Environmental  Impact 
for  the  Disposal  of  the  Vokm 
Ammunition  Plant  (VAAP) 
Chattanooga,  Ten 


(EIS) 
Army 


Pursuant  to  the  requirements  of  the 
National  Environmental  PoUcy  Act 
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(NEAP)  of  1969.  and  the  President's 
Coiuicil  on  Environmental  Quality 
Regulations  (40  CFR  parts  1500-1508). 
as  implemented  by  General  Services 
Administration  (CSA)  Order  PBS  P 
1095.4C.  GSA  announces  its  Notice  of 
Intent  (NOI)  to  prepare  an  EIS  for  the 
proposed  disposal  of  the  Volunteer 
Army  Ammunition  Plant.  The  proposed 
action  includes  the  disposal  of  all  of  real 
property  associated  with  this 
government  owned  faciUty.  The 

Eroperty  consists  of  about  6.500  acres  of 
md  including  buildings,  industrial 
facilities  and  equipment,  roadways, 
utilities,  specialized  faciUties, 
easements,  rights  of  way,  and  natural 
undeveloped  land. 

The  EIS  will  address  the  potential 
impacts  of  two  alternatives:  the 
Proposed  Action  (ENsposal  Alternative), 
and  No-Action  Alternative  (Continued 
Federal  Ownership).  The  EIS  will 
examine  the  short  and  long  term 
impacts  to  both  natural  environment 
and  impacts  to  the  surrounding 
community.  The  Disposal  Alternative 
will  be  further  refined  into  a  series  of 
alternative  proposed  land  use  scenarios. 
These  will  be  developed  with  the  input 
from  the  local  community  through  the 
scoping  process.  As  the  scoping 
proceeds,  land  use  and  development 
scenarios  will  be  presented  to  the 
community  for  comment  and  will  be 
addressed  in  the  Draft  EIS.  GSA  will 
solicit  community  input  throughout  this 
process,  and  will  incorporate 
community  comments  into  the  decision 
process. 

After  the  scoping  is  completed.  GSA 
will  present  potential  land  use  plans  to 
the  community  in  the  Draft 
Environmental  Impact  Statement  for 
comment.  GSA  will  hold  a  Public 
Meeting  during  the  E)raft  EIS  45-day 
comment  period  to  solicit  comments 
from  the  community.  Although  this 
schedule  is  tentative,  GSA  anticipates 
this  will  occur  in  April  1999.  After  the 
Draft,  GSA  will  issue  a  Final  EIS.  A 
decision  on  the  Disposal  and  land  use 
development  will  not  be  made  until  30 
days  after  the  release  of  the  Final  EIS. 
GSA  anticipates  this  decision  will  be 
rendered  by  August  1999. 

The  EIS  will  seek  to  disclose  the 
reasonable  and  foreseeable  impacts  that 
will  result  from  this  proposed  Disposal 
Alternative,  as  well  as  the  No  Action 
Alternative,  %vill  seek  to  minimize  these 
impacts  and  mitigate  them  where 
practical.  As  part  of  the  PubUc  Scoping 
process,  GSA  soUcits  comments  in 
writing  at  the  following  address:  Mr. 
Phil  Youngbeig,  Regional 
Environmental  OCBcer,  (4PT),  General 
Services  Administration  (GSA),  401 
West  Peachtree  Street.  NW.  Suite  3010, 


Atlanta,  GA  30365,  or  FAX:  Mr.  Phil 
Youngberg  at  404-331-4540.  Comments 
should  be  submitted  in  writing. 

CSA  will  conduct  a  Public  Scoping 
Meeting  to  solicit  comments,  and  to 
address  general  questions  concerning 
the  prop)osed  action  and  NEPA.  The  first 
Scoping  Meeting  will  be  held  at  Central 
High  School  on  Thursday  November 
19th  at  6:30  PM.  GSA  will  place  a 
Public  Notice  of  this  and  all  subsequent 
public  meetings  in  the  Chattanooga  Free 
Press  approximately  two  weeks  prior  to 
the  event.  GSA  will  also  notify  persons 
and  organizations  by  direct  mail. 

Dated:  October  21, 1998. 
Phil  YouDgbers. 

Regional  Environmental  Officer  (4PT). 
(PR  Doc.  9S-28991  Filed  10-28-98;  8:45  am] 
MLUNO  COM  •tM-O-M 


GENERAL  SERVICES 
ADMINISTRATION 

Prasidenrs  Commission  on  th« 
Cslsbfatlon  of  Women  In  American 
History;  Meeting 

AGENCY:  General  Services 
Administration. 

ACTION:  Meeting  notice. 

SUMMARY:  Notice  is  hereby  given  that 
the  President's  Commission  on  the 
Celebration  of  Women  in  American 
History  will  hold  an  open  meeting  frx>m 
9  a.m.  to  4  p.m.  on  Monday,  November 
12,  1998.  from  9  a.m.  to  4  p.m.  on 
Tuesday,  November  13,  1998,  at  the 
State  Department  East  Auditorium,  2201 
C  Street,  NW,  Washington  IX:  20520. 
PURPOSE:  The  meeting  is  called  to 
update  members  on  committee 
operations  and  activities.  Guest  speakers 
will  address  known  events  or 
celebrations  of  women  (past  or  present) 
in  their  local  community  and/or 
nationally.  Participants  may  wish  tp 
make  a  statement  covering  personal 
interests  in  the  history  of  women  in 
America  or  share  thoughts  on 
appropriate  commemorative  events. 
FOR  FURTHER  INFORMATKM  CONTACT: 
Martha  Davis  (202)  501-0705,  Assistant 
to  the  Associate  Administrator  for 
Communications,  General  Services 
Administration.  Also,  inquiries  may  be 
sent  to  martha.davis&gsa.gov.  Under  41 
CFR  101-€.1015(b)(2)  less  than  15  days 
notice  of  the  meeting  is  provided  due  to 
delays  in  organizing  schedules. 

Dated:  October  23, 1998. 
Bain  NawDui]{v, 

Associate  Administrator  for  Communications. 
[FR  Doc  98-28913  Piled  10-28-98;  8:45  ami 
MLLMQ  COM  i 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Agency  for  Health  Care  Policy  and 
Research 


Meeting  of  the  National  Advisory 
Council  for  Health  Care  Policy, 
Research,  and  Evaluation 

AQENCY:  Agency  for  Health  Care  Policy 

and  Research,  HHS. 

ACnON:  Notice  of  public  meeting. 


SUMMARY:  In  accordance  with  section 

10(a)  of  the  Federal  Advisory  Committee 

Act,  this  notice  announces  a  meeting  of 

the  National  Advisory  Council  for 

Health  Care  Policy,  Research,  and 

Evaluation. 

DATES:  The  meeting  will  be  held  on 

Friday,  November  20, 1998,  bom  8:30 

a.m.  to  4:00  p.m. 

ADDRESSES:  The  meeting  will  be  held  at 

6010  Executive  Boulevard,  Fourth  Floor, 

Rockville,  Maryland  20852. 

FOR  FURTHER  INFORMATION  CONTACT: 

Nancy  Foster,  Coordinator  of  the 

Advisory  Council  at  the  Agency  for 

Health  Care  Policy  and  Research,  2101 

East  Jefferson  Street,  Suite  502, 

Rockville,  Maryland  20852,  (301)  594- 

1349,  ext.  1307. 

If  sign  language  interpretation  or  other 
reasonable  accommodation  for  a 
disability  is  needed,  please  contact 
Linda  Reeves,  Assistant  Administrator 
for  Equal  Opportimity.  AHCPR.  on  (301) 
594-6662  no  later  than  November  13. 
1998. 

SUPPLEMENTARY  INFORMATION: 

I.  Purpose 

Section  921  of  the  Public  Health 
Service  Act  (42  U.S.C.  299c)  estabUshes 
the  National  Advisory  Council  for 
Health  Care  Policy.  Research  and 
Evaluation.  The  Council  provides 
advice  to  the  Secretary  and  the 
Administrator,  Agency  for  Health  Care 
PoUcy-and  Research  (AHCPR).  on 
matters  related  to  AHCPR  activities  to 
enhance  the  quality,  appropriateness, 
and  effectiveness  of  health  care  services 
and  access  to  such  services  through 
scientific  research  and  the  promotion  of 
improvements  in  clinical  practice  and 
in  the  organization,.financing,  and 
delivery  of  health  care  services.  The 
Council  is  composed  of  members  of  the 
public  appointed  by  the  Secretary  and 
Federal  ex-officio  members.  Harold  S. 
Luft,  PhJ3.,  the  Council  chairman,  will 
preside. 

n.  Agenda 

On  Friday,  November  20, 1998,  the 
meeting  will  begin  at  8:30  a.m.,  with  the 
call  to  order  by  the  Council  Chairman. 


Federal  Register /Vol.  63.  No.  209 /Thursday.  October  29,  1998 /Notices 


58053 


The  Administrator.  AHCPR.  will  present 
the  status  of  current  Agency  programs 
and  initiatives.  Tentative  agenda  items 
include  the  strategic  directions  for  the 
Agency's  research  on  access,  cost  and 
use  of  health  care  services,  children's 
health  issues,  cultural  competency  and 
the  implementation  and  evaluation  of 
evidence  based  practice  centers.  Agenda 
items  are  subject  to  change  as  priorities 
dictate.  The  meeting  will  adjourn  at  4:00 
p.m. 

Dated:  October  22, 1998. 
)<riin  M.  Eisanbei^ 
Administrator. 
(FR  Doc  98-28909  Filed  10-28-98;  8:45  am] 

BNJJNOCOM41I 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

[Doctiet  No*.  96N-0718  and  76N-0377:  DESI 
7861] 

Ell  Ully  a  Co.  and  Brtstoi-Myers 
SquHib  Co.;  Wtthdravval  of  Approval  of 
Three  New  Drug  Applleations  for 
Estrogen-Androgen  ComblnatfcM) 
Drugs 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  withdrawing 
approval  of  three  new  drug  appUcations 
(NDA's)  for  estrogen-androgen 
combination  drugs.  The  NDA's  are  held 
by  Eh  Lilly  &  Co.  and  Bristol-Myers 
Squibb  Co.  The  products  are  no  longer 
marketed.  Both  companies  requested 
that  the  NDA's  be  withdrawn  and 
waived  their  opportimity  for  a  hearing. 
The  products  will  be  removed  from  the 
Ust  of  drug  products  with  effective 
approvals. 

EFFECTIVE  DATE:  OCTOBER  29, 1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
David  T.  Read,  Center  for  Drug 
Evaluation  and  Research  (HFD-7),  Food 
and  Drug  Administration,  5600  Fishers 
Lane.  Rockville,  MD  20857,  301-594- 
2041. 

SUPPl£MENTARY  INFORMATION:  Previous 
Federal  Register  notices  regarding  the 
regulatory  status  of  the  three 
applications  named  below,  as  well  as 
two  others  (NDA's  10-597  and  11-267), 
were  pubUshed  on  September  8, 1972 
(37  FR  18225),  and  September  29, 1976 
(41  FR  43112).  (The  approvals  of  NDA 
10-597  (Tace  with  Androgen  Capsules 
containing  chlorotrianisone  and 
methyltestosterone)  and  NDA  11-267 
(Halodrin  Tablets  containing 


fluoxymesterone  and  ethinyl  estradiol) 
were  withdrawn  in  Federal  Register 
notices  of  June '25. 1993  (58  FR  34466), 
and  March  2, 1994  (59  FR  9989), 
respectively;  see  also  43  FR  49564 
(October  24, 1978).  which  was  a 
propoeal  to  withdraw  approval  of 
estrogen-containing  drug  products 
labeled  for  use  in  postpartimi  breast 
engorgement.) 

By  tetter  dated  Jime  5. 1998.  Bristol- 
Myere  Squibb  Co.,  P.O.  Box  4000, 
Princeton.  NJ  08543,  requested  that  FDA 
withdraw  approval  of  NDA  9-545 
(Deladumone  OB  Injection  and 
Deladimione  Injection,  each  containing 
testosterone  enanthate  and  estradiol 
valerate),  stating  that  the  marketing  of 
Deladumone  OB  Injection  was 
discontinued  in  1989  when  the 
indication  for  postpartum  breast 
engorgement  was  withdrawn  (noting 
that  this  was  the  only  indication  for 
Deladumone  OB  Injection),  and  that  the 
marketing  of  Deladumone  Injection  was 
discontinued  in  1991  because  there  was 
no  longer  a  significant  patient 
population  requiring  the  concurrent 
therapy  of  an  estrogen  and  an  androgen 
in  a  fixed  dose. 

By  letters  dated  July  15, 1998,  and 
July  30, 1998,  Eli  Ully  &  Co.,  Ully 
Corporate  Center,  IncUanapolis.  IN 
46285,  requested  that  FDA  withdraw 
approval  of  NDA  7-661  (Tylosterone 
Tablets)  and  NDA  8-099  (Tylosterone 
Injection),  both  containing 
diethylstylbestrol  and 
methyltestosterone,  stating  that  the 
marketing  of  both  products  was 
discontinued  in  1988  because  there  was 
no  longer  a  significant  [latient 
population  requiring  the  concurrent 
therapy  of  an  estrogen  and  an  androgen 
in  a  fixed  dose. 

Both  applicants  waived  their 
opportimity  for  a  hearing.  The  agency 
concurs  in  the  applicants'  finding  that 
there  is  not  a  significant  patient 
population  requiring  the  concurrent 
therapy  of  an  estrogen  and  an  androgen 
in  a  fixed  dose. 

Approval  of  a  new  drug  application 
will  be  withdrawn  if  there  is  a  lack  of 
substantial  evidence  that  the  drug 
product  covered  by  the  appUcation  has 
the  clinical  effect  that  it  purports  or  is 
represented  to  have  under  the 
conditions  of  use  prescribed, 
recommended,  or  suggested  in  its 
labeling  (21  U.S.C.  355(e)).  For  fixed 
combination  prescription  drugs,  such 
substantial  evidence  exists  only  if  each 
component  makes  a  contribution  to  the 
claimed  effacts  and  the  dosage  of  each 
component  (amount,  frequency, 
duration)  is  such  that  the  combination 
is  safe  and  effective  for  a  significant 
patient  population  requiring  such 


concurrent  therapy,  as  defined  in  the 
labeling  for  the  (hoig  (21  CFR  300.50). 
Estrogen  and  androgen  fixed-dose 
combination  products,  therefore,  lack 
substantial  evidence  of  effectiveness 
due  to  the  fact  that  there  is  not  a 
significant  patient  population  requiring 
the  concurrent  therapy  of  an  estrogen 
and  an  androgen  in  a  fixed  dose. 

Therefore,  under  section  505(e)  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(21  U.S.C  355(e))  and  under  authority 
delegated  to  the  Director.  Center  for 
Drug  Evaluation  and  Research  (21  CFR 
5.70  and  5.82).  approval  of  NDA's  7- 
661.  8-099.  and  9-545  and  all 
amendments  and  supplements  thereto, 
is  hereby  withdrawn  for  the  reasons 
stated  above,  effective  October  29, 
1998..  Under  21  CFR  314.161  and 
314.162(a)(1),  four  of  the  estrogen  and 
androgen  fixed-dose  combination 
products  named  above  (NDA's  7-661, 
8-099.  9-545,  and  11-267)  will  be 
removed  from  the  Ust  of  drug  products 
with  effective  approvals  published  in 
FDA's  pubhcation,  "Approved  Drug 
Products  with  Therapeutic  Equivalence 
Evaluations."  FDA  will  not  approve  or 
accept  ANDA's  that  refer  to  these  drug 
products. 

Dated:  October  22, 1998. 
|wMt  Woodcock. 

Director,  Center  for  Drug  Evaluation  and 
Research. 

[FR  Doc.  98-29049  Filed  lQ-28-98:  8:45  am] 
aajJNQ  oooc  4i«s-*i-F 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  AdministrBlkMi 

Biological  Response  ModMers 
Advisory  Commltlee;  Notice  of  Meeting 

agency:  Food  and  E)rug  Administration, 
HHS. 


ACTION:  Notice. 


This  notice  announces  a  forthcoming 
meeting  of  a  public  advisory  committee 
of  the  Food  and  Drug  Administration 
(FDA).  At  least  one  portion  of  the 
meeting  will  be  closed  to  the  pubUc 

Name  of  Committee:  Biological 
Response  Modifiers  Advisory 
Committee. 

General  Function  of  the  Committee: 
To  provide  advice  and 
recommendations  to  the  agency  on 
FDA's  regulatory  issues. 

Date  and  Time:  The  meeting  will  be 
held  on  November  13, 1998, 8  a.m.  to 
5pjn. 

Location:  Hobday  Inn,  Versailles 
Ballrooms  I  and  n,  8120  Wisconsin 
Ave.,  Bethesda,  MD. 
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Contact  Person:  Gail  M.  Dapolito  or 
Rosanna  L.  Harvey,  Center  for  Biologies 
Evaluation  and  Research  (HFM-21), 
Food  and  Drug  Administration,  1401 
Rockvillo  Pike.  Rockville.  MD  20852, 
301-827-0314  or  FDA  Advisory 
Committee  Information  Line,  1-800- 
741-8138 (301-443-0572  in  the 
Washington.  E)C  area),  code  12389. 
Please  call  the  Information  Line  for  up- 
to-date  information  on  this  meeting. 

Agenda:  The  committee  will 
participate  in  a  general  scientific 
discussion  of  allogeneic  transplantation 
with  a  focus  on  haplo-identical 
transplantation  and  other  high  risk 
transplantations. 

Procedure:  On  November  13,  1998. 
from  8:30  a.m.  to  5  p.m..  the  meeting  is 
open  to  the  public.  Interested  persons 
may  present  data,  information,  or  views, 
orally  or  in  writing,  on  issues  pending 
before  the  committee.  Written 
submissions  may  be  made  to  the  contact 
person  by  November  6,  1998.  Oral 
presentations  ht)m  the  public  will  be 
scheduled  between  approximately  8:30 
a.m  and  9:30  a.m.  Time  allotted  for  each 
presentation  may  be  limited.  Those 
desiring  to  make  formal  oral 
presentations  should  notify  the  contact 
person  before  November  6,  1998,  and 
submit  a  brief  statement  of  the  general 
nature  of  the  evidence  or  arguments 
they  wish  to  present,  the  names  and 
addresses  of  proposed  participants,  and 
an  indication  of  the  approximate  time 
requested  to  make  their  presentation. 

Closed  Committee  Deliberations:  On 
November  13.  1998,  from  8  a.m.  to  8:30 
a.m.,  the  meeting  will  be  closed  to 
permit  discussion  and  review  of  trade 
secret  and/or  conHdential  information 
(5  U.S.C.  552b(c)(4)).  This  portion  of  the 
meeting  will  be  closed  to  discuss  issues 
related  to  past  and  pending  biologies 
license  applications  and  investigational 
new  drug  applications. 

Notice  of  this  meeting  is  given  under 
the  Federal  Advisory  Committee  Act  (5 
U.S.C.  app.  2). 

Dated:  October  22.  1998. 
Michael  A.  Friedman. 
Deputy  Commissioner  for  Operations. 
jFR  Doc.  98-28906  Filed  10-28-98:  8:45  am] 
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ACTION:  Notice. 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

Oncologic  Drugs  Advisory  CommlttM; 
Notico  of  Meeting 

AQENCY:  Food  and  Drug  Administration. 
HHS. 


This  notice  announces  a  forthcoming 
meeting  of  a  public  advisory  committee 
of  the  Food  and  Drug  Administration 
(FDA).  At  least  one  portion  of  the 
meeting  will  be  closed  to  the  public. 

Name  of  Committee:  Oncologic  Drugs 
Advisory  Committee. 

General  Function  of  the  Committee: 
To  provide  advice  and 
recommendations  to  the  agency  on 
FDA's  regulatory  issues. 

Date  and  Time:  The  meeting  will  be 
held  on  November  16. 1998.  8:30  a.m. 
to  5:30  p.m..  and  on  November  17.  1998. 
8  a.m.  to  5  p.m. 

Location:  Holiday  Inn,  Kennedy 
Grand  Ballroom,  8777  Georgia  Ave.. 
Silver  Spring,  MD. 

Contact  Person:  ICaren  M.  Templeton- 
Somers.  Center  for  Drug  Evaluation  and 
Research  (HFD-21),  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville.  MD  20857.  301-827-7001.  or 
FDA  Advisory  Committee  Information 
Line.  1-800-741-8138  (301-443-0572 
in  the  Washington,  DC  area),  code 
12542.  Please  call  the  Information  Line 
for  up-to-date  information  on  this 
meeting. 

Agenda:  On  November  16,  1998,  the 
committee  will  discuss:  (1)  New  drug 
application  (NDA)  20-886  Panretin® 
(ahtretinoin)  Gel  0.1  percent.  Ligand 
Pharmaceuticals  Inc..  indicated  for  the 
first-line  topical  treatment  of  cutaneous 
lesions  in  patients  with  acquired 
immune  deficiency  syndrome  (AIDS)- 
related  Kaposi's  sarcoma;  and  (2)  NDA 
21-041  DepoCytTM  (cytfu^bine  liposome 
injection).  DepoTech  Corp.  indicated  for 
the  intrathecal  treatment  of 
lymphomatous  meningitis.  On 
November  17,  1998.  the  committee  will 
discuss  the  labeling  of  NDA  17-970/S- 
040  Nolvadex®  (tamoxifen  citrate). 
Zeneca  Pharmaceuticals,  and  whether 
the  indication  should  be  "for  reducing 
the  short  term  incidence  of  breast 
cancer"  in  women  at  high  risk  of 
developing  the  disease  or  "as  a 
preventative  agent  for  the  reduction  of 
breast  cancer  in  women  at  high  risk  for 
developing  the  disease.  The  term 
prevention  indicates  a  reduction  in  the 
incidence  (risk)  of  invasive  breast 
cancer  over  the  period  of  the  NSABP  P- 
1  trial,  and  does  not  necessarily  imply 
that  the  initiation  of  breast  cancer  has 
been  prevented  or  that  the  tumors  have 
been  permanently  eliminated  *  *  *." 
Procedure:  On  November  16, 1998, 
from  8:30  a.m.  to  5:30  p.m.,  and  on 
November  17. 1998,  from  8  a.m.  to  1:30 
p.m.,  the  meeting  is  open  to  the  public. 
Interested  persons  may  present  data, 
information,  or  views,  orally  or  in 
writing,  on  issues  pending  before  the 


committee.  Written  submissions  may  be 
made  to  the  contact  person  by 
November  9. 1998.  Oral  presentations 
from  the  public  will  be  scheduled 
between  approximately  8:45  a.m.  and  9 
a.m..  and  between  approximately  1:45 
p.m.  and  2  p.m.  on  November  16. 1998, 
and  between  approximately  8:15  a.m. 
and  8:45  a.m.  on  November  17. 1998. 
Time  allotted  for  each  presentation  may 
be  limited.  Those  desiring  to  make 
formal  oral  presentations  should  notify 
the  contact  person  before  November  9. 
1998,  and  submit  a  brief  statement  of 
the  general  nature  of  the  evidence  or 
arguments  they  wish  to  present,  the 
names  and  addresses  of  proposed 
participants,  and  an  indication  of  the 
approximate  time  requested  to  make 
their  presentation.  After  the  scientific 
presentations,  a  30-minute  open  public 
session  will  be  conducted  for  interested 
persons  who  have  submitted  their 
request  to  speak  by  November  9,  1998. 
to  address  issues  specific  to  the 
submission  or  topic  before  the 
committee. 

Closed  Committee  Deliberations:  On 
November  17.  1998.  from  1:30  p.m.  to  5 
p.m..  the  meeting  will  be  closed  to 
permit  discussion  where  disclosure 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy  (5  U.S.C. 
552b(c)(6)).  The  committee  will  discuss 
personal  conflict  of  interest  issues. 

Notice  of  this  meeting  is  given  under 
the  Federal  Advisory  Committee  Act  (5 
U.S.C.  app.  2). 

Dated:  October  22. 1998. 
Michael  A.  Friedman. 
Deputy  Commissioner  for  Operations. 
(PR  Doc.  98-28905  Filed  10-28-98;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

Product  and  Clinical  Development  of 
Tumor  Vaccines;  Public  Workshop 

agency:  Food  and  Drug  Administration, 

HHS. 

ACTION:  NoUce. 

The  Food  and  Drug  Administration 
(FDA)  is  announcing  the  following 
public  workshop:  Product  and  Clinical 
Development  of  Tumor  Vaccines.  This 
workshop,  which  is  cosponsored  by 
FDA  and  the  National  Institutes  of 
Health,  will  assist  FDA  and  the 
interested  public  in  developing  policies 
and  standards  for  product  and  clinical 
development  for  tumor  vaccines. 

Date  and  Time:  The  public  workshop 
will  be  held  on  Thursday,  December  10. 
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7:30  a.m.  to  5  p.m..  and  Friday. 
December  11. 1998. 8  a.m.  to  5:30  p.m. 

Location:  The  public  workshop  will 
be  held  at  the  Jade  Masur  Auditorium. 
Bldg.  10.  National  Institutes  of  Health. 
9000  Rockville  Pike.  Bethesda.  MD 
20892. 

Contact  Abdur  Razzaque.  Center  for 
Biologies  Evaluation  and  Research 
(HFM-530).  Food  and  Drug 
Administration.  1401  Rockville  Pike. 
Rockville.  MD  20852-1448.  301-827- 
0675. 

Reffstration  and  Requests  for  Oral 
Presentations:  Send  registration 
information  (including  name,  title,  firm 
name,  address,  telephone,  and  fax 
number)  to  Karen  Blackburn.  Tascon. 
Inc..  1803  Research  Blvd..  suite  305, 
Rockville.  MD  20850.  301-315-9000. 
ext.  514,  FAX  301-738-9786,  or  e-mail 
kblackbumQta8Con.com. 

On  Deceml)er  10. 1998.  beginning  at 
7:30  a.m..  registration  will  be  held  at  the 
public  workshop  location  on  a  space 
available  basis.  However,  because  space 
is  limited,  interested  parties  are 
encouraged  to  register  early.  There  is  no 
registration  fee  for  the  pubUc  workshop. 

If  you  need  special  accommodations 
due  to  a  disability,  please  contact  Karen 
Blackburn  at  least  7  days  in  advance. 
SUPPLEMENTARY  mFORMATION:  The  goals 
of  the  workshop  include  discussing  the 
following:  (1)  Regulatory  considerations 
in  the  clinical  development  process  for 
timior  vaccines:  (2)  morphological, 
immunophenotypic.and  functional 
characteristics  of  dendritic  cells;  (3) 
ciirrent  methods  for  physicochemical 
and  functional  characterization  of 
autologous  and  allogeneic  whole  cell 
tumor  vaccines,  tumor  cell  lysates. 
polyvalent  tumor  antigen  preparations, 
antigen  presenting  cells  and  other  cell- 
derived  vaccines;  (4)  novel  preclinical 
strategies  and  biological/immunological 
assessments  in  early  clinical  trials;  and 
(5)  issues  regarding  the  detection  and 
monitoring  of  tumor  cell  contamination 
in  cellular  vaccines.  The  information 
obtained  from  these  discussions  will 
assist  FDA  and  the  interested  pubUc  in 
developing  policies  and  standards  for 
product  and  clinical  development  for 
timior  vaccines. 

Transcripts:  Transcripts  of  the  public 
workshop  may  be  requested  in  writing 
fit>m  the  Freedom  of  Information  Office 
(HFI-35).  Food  and  Drug 
Administration.  5600  Fishers  Lane.  nn. 
12A-16,  Rockville,  MD  20857, 
approximately  15  working  days  after  the 
public  workshop  at  a  cost  of  10  cents 
per  page. 


Dated:  October  21. 1998. 
William  K.  Hubbard. 

Associate  Commissioner  for  Policy 

Coordination. 

[PR  Doc.  98-28908  Filed  10-28-98:  8:45  am) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

Vaccines  and  Related  Biological 
Products  Advisory  Committoe;  Notice 
of  Meeting 

AGENCY:  Food  and  Drug  Administration. 

HHS. 

action:  Notice. 

This  notice  annoimces  a  forthcoming 
meeting  of  a  public  advisory  committee 
of  the  Food  and  Drug  Administration 
(FDA).  At  least  one  portion  of  the 
meeting  will  be  closied  to  the  public. 

Name  of  Committee:  Vaccines  and 
Related  Biological  Products  Advisory 
Committee. 

General  Function  of  the  Committee: 
To  provide  advice  and 
recommendations  to  the  agency  on 
FDA's  regulatory  issues. 

Date  and  Time:  The  meeting  will  be 
held  on  November  19. 1998.  8  a.m.  to 
6:30  p.m..  and  on  November  20. 1998. 
8  a.m.  to  3:30  pan. 

Location:  Holiday  Inn.  Versailles 
Ballrooms  I  and  II.  8120  Wisconsin 
Ave..  Bethesda.  MD. 

Contact  Persons:  Nancy  T.  Cherry  or 
Denise  H.  Royster.  Center  for  Biologies 
Evaluation  and  Research  (HFM-71). 
Food  and  Drug  Administration.  1401 
Rockville  Pike.  Rockville.  MD  20852. 
301-827-0314.  or  FDA  Advisory 
Committee  Information  Line.  1^600- 
741-8138  (301-443-0572  in  the 
Washington.  DC  area),  code  12391. 
Please  c^l  the  Information  Line  for  up- 
to-date  information  on  this  meeting. 

Agenda:  On  November  19. 1998.  the 
committee  will  disoiss  issues  relating  to 
the  use  of  cell  substrates.  On  November 
20. 1998.  the  committee  will  discuss 
issues  relating  to  the  manufacture  and 
safety  of  live  attenuated  influenza  virus 
vaccines. 

Procedure:  On  November  19. 1998. 
bom  8  a.m.  to  1:30  p.m..  and  on 
November  20,  1998,  from  8  a.m.  to  3:30 
p.m..  the  meeting  is  open  to  the  public. 
Interested  persons  may  present  data, 
information,  or  views,  orally  or  in 
writing,  on  issues  pending  before  the 
committee.  Written  submissions  may  be 
made  to  the  contact  persons  by 
November  12. 1998.  Oral  presentations 
from  the  public  will  be  scheduled 


between  approximately  8:15  a.m.  and 
8:30  a.m.  on  November  19, 1998,  and 
between  approximately  8:15  a.m.  and 
8:30  a.m..  and  between  approximately 
10:20  a.m.  and  10:50  a.m.  on  November 
20. 1998.  Time  allotted  for  each 
presentation  may  be  limited.  Those 
desiring  to  make  formal  oral 
presentations  should  notify  the  contact 
person  before  November  12, 1998,  and 
submit  a  brief  statement  of  the  general 
nature  of  the  evidence  or  arguments 
they  wish  to  present,  the  names  and 
addresses  of  proposed  participants,  and 
an  indication  of  the  approximate  time 
requested  to  make  their  presentation. 

Closed  Committee  Deliberations:  On 
November  19, 1998,  from  1:30  p.m.  to 
6:30  p.m.,  the  meeting  will  be  closed  to 
permit  discussion  and  review  of  trade 
secret  and/or  confidential  information 
(5  U.S.C  552b(c)(4)).  These  portions  of 
the  meeting  will  be  closed  to  discuss 
issues  relating  to  pending  or  proposed 
investigational  new  drug  appUcations. 

Notice  of  this  meeting  is  given  under 
the  Federal  Advisory  Committee  Act  (5 
U.S.C.  app.  2). 

Dated:  October  22. 1998. 
Michael  A.  Frtedan. 
Deputy  Commissioner  for  Operations. 
(PR  Doc  98-28904  Filed  10-28-98;  8:45  ami 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

[DocisMNo.97N-04S1] 

Guidance  for  Industry:  Guide  to 
MhilmlM  Mkmbial  Food  Safety 
Hazards  lor  Fresh  Fruits  and 
Vegetablas;  Availablltty 

AGENCY:  Food  and  Drug  Administration. 

HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  the 
availability  of  a  guide  entitled 
"Guidance  for  Industry:  Guide  to 
Minimize  Microbial  Food  Safety 
Hazards  for  Fresh  Fruits  and 
Vegetables"  (the  guide).  The  guide  is 
designed  to  provide  voluntary  guidance 
on  good  agricultural  practices  and  good 
management  practices  and  to  minimize 
microbial  food  safety  hazards  common 
to  the  grovnng.  harvesting,  packing,  and 
transport  of  most  fruits  and  vegetables 
sold  to  consumers  in  an  improcessed  or 
minimally  processed  (i.e..  raw)  form. 
This  action  is  in  response  to  the 
Presidential  initiative  to  ensure  the 
safety  of  imported  and  domestic  fresh 
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fruits  and  vegetables.  The  voluntary 
guide  is  intended  to  assist  growers, 
packers,  and  other  operators  in 
continuing  to  improve  the  safety  of 
domestic  and  imported  fresh  produce. 
ADDRESSES:  Submit  written  requests  for 
single  copies  of  the  guide  to  Lou  Carson. 
Center  for  Food  Safety  and  Applied 
Nutrition  (HFS-32).  200  C  St.  SW., 
Washington.  DC  20204.  202-260-8920. 
Send  one  self-addressed,  self-adhesive 
label  to  assist  that  office  in  processing 
your  request.  Requests  for  copies  of  the 
guide  should  be  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document.  A  copy  of  the 
guide  is  available  for  public 
examination  in  the  IDockets 
Management  Branch.  5630  Fishers  Lane, 
rm.  1061.  Rockville.  MD  20852.  between 
9  a.m.  and  4  p.m..  Monday  through 
Friday.  The  guide  is  also  accessible  via 
the  FDA  home  page  on  the  World  Wide 
Web  (WWW)  (http://wvrw.fda.gov). 
FOR  FURTHER  INFORMATION  CONTACT: 
Joyce  J.  Saltsman.  Center  for  Food  Safety 
and  Apphed  Nutrition,  Food  and  Drug 
Administration  (HFS-32).  200  C  St. 
SW..  Washington.  DC  20204.  202-205- 
5916.  FAX  202-260-9653,  e-mail: 
"isaltsmaObangate.  fda.gov".  or  Michelle 
A.  Smith,  Center  for  Food  Safety  and 
Applied  Nutrition  (HFS-306),  Food  and 
Drug  Administration,  200  C  St.  SW., 
Washington.  DC  20204.  202-205-2975, 
FAX  202-205-4422,  e-mail: 
"msmithlObangate.fda.gov". 
8UPPI.EMENTARV  INFORMATION:  On 
October  2, 1997.  the  President 
announced  the  "Initiative  to  Ensure  the 
Safety  of  Imported  and  Domestic  Fruits 
and  Vegetables"  (fresh  produce  safety 
initiative).  As  part  of  the  hesh  produce 
safety  initiative,  the  President  directed 
the  Secretary  of  the  Department  of 
Health  and  Human  Services  (DHHS)  and 
the  Secretary  of  the  U.S.  Department  of 
Agriculture  (USDA).  in  cooperation 
with  the  agricultural  community,  to 
issue  within  1  year  guidance  on  good 
agricultural  practices  and  good 
manufacturing  practices  for  hesh  fruits 
and  vegetables.  FDA  is  coordinating  the 
effort  for  DHHS. 

Between  November  17. 1997,  and 
December  12, 1997,  FDA  and  USDA 
held  a  series  of  public  meetings  to 
provide  the  details  on  a  broad  approach 
on  how  to  minimize  microbial 
contamination  of  produce  through  the 
control  of  water,  manure,  worker  health 
and  hygiene,  field  and  facility 
sanitation,  and  transportation.  A  draft 
guidance  dociunent  entitled  "Working 
Draft:  Guide  to  Minimize  Microbial 
Food  Safety  Hazards  for  Fresh  Fruit  and 
Vegetables"  was  made  available 
electronically  on  FDA's  home  page  on 


the  WWW  (http://www.fda.gov)  and  at 
each  pubUc  meeting. 

In  the  Federal  Roister  notice  of  April 
13, 1998  (63  FR  18029),  FDA  announced 
the  availability  of  a  proposed  guidance 
document  entitled  "Guidance  for 
Industry:  Guide  to  Minimize  Microbial 
Food  Safety  Hazards  for  Fresh  Fruits 
and  Vegetables."  The  proposed 
guidance  document  was  also  made 
available  on  FDA's  home  page  and  by 
mail  to  interested  persons,  llie 
proposed  guidance  document 
responded  to  comments  received  on  the 
working  draft  of  the  guidance 
dociunent,  as  well  as  to  comments 
received  at  the  public  meetings.  FDA,  in 
cooperation  with  USDA,  held  three 
pubUc  meetings  between  May  19,  1997. 
and  May  27. 1998.  to  provide  an 
overview  of,  and  to  seek  additional 
public  input  on,  the  proposed  guidance 
document.  Transcripts  of  these  meetings 
and  all  comments  received  on  the 
proposed  guide  are  on  file  in  the 
Dockets  Management  Branch  (address 
above)  under  the  docket  number 
appearing  above  and  are  accessible  via 
the  FDA  home  page  on  the  WWW  (http:/ 
/www.fda.gov/ohrms/dockets). 

hi  the  April  13, 1998,  notice,  the 
agency  asked  for  comments  on  the 
proposed  guide  and  requested 
information  about  current  agricultural 
practices,  the  cost  of  applying  good 
agricultiuvl  and  management  practices, 
and  ways  to  analyze  costs  and  benefits 
to  assess  cost  effective  measures  (63  FR 
18029  at  18030).  In  response  to  that 
request,  FDA  received  about  40  letters 
containing  one  or  more  comments  in 
addition  to  many  oral  comments  at  the 
three  public  meetings  held  in  May  1998. 
FDA  has  reviewed  all  of  these 
comments,  both  oral  and  written,  and 
has  modified  the  proposed  guide,  as 
appropriate,  in  Ught  of  those  comments. 
A  number  of  comments  were  beyond  the 
specific  content  of  the  guide.  Therefore, 
the  agency  has  prepared  a  written 
analysis  of  those  comments,  including 
those  that  addressed  the  agency's 
request  for  information  about  costs/ 
benefits  of  agricultural  practices,  and 
has  placed  it  in  the  docket  (Docket  No. 
97N-0451).  This  analysis  is  available  for 
review  at  the  Dockets  Management 
Branch  (address  above)  or  may  be 
obtained  via  FDA's  home  page  on  the 
WWW  (http://www.fda.gov/ohrms/ 
dockets)  luider  the  docket  number. 

FDA  is  announcing  the  availability  of 
the  final  guide.  The  guide  responds  to 
comments  received  on  the  proposed 
guidance  document  and  represents 
FDA's  and  USDA's  current  thinking  on 
strategies  to  minimize  microbial  hazards 
for  frmh  produce.  The  guide  does  not 
create  or  confer  any  rights  for  or  on  any 


person  and  does  not  operate  to  bind 
FDA.  USDA.  or  the  public.  The  guide  is 
being  distributed  in  accordance  with  the 
FDA's  poUcy  for  Level  1  guidance 
documents  as  set  out  in  the  agency's 
Good  Guidance  Practices,  published  in 
the  Federal  Register  of  February  27, 
1997  (62  FR  8961). 

FDA  believes  that  this  guidance 
serves  as  an  important  step  in 
addressing  the  risks  of  foodbome  illness 
associated  with  fresh  produce.  There 
are,  at  this  time,  limited  data  available 
on  current  agricultural  practices.  To 
gather  better  data  and  provide  a 
foundation  for  the  agency's  future 
evaluation  of  the  impact  of  the 
guidance.  FDA  is  working  with  USDA's 
National  Agricultural  Statistics  Service 
(NASS)  to  design  and  conduct  a  survey 
of  current  domestic  agricultural 
production  and  packing  practices  for 
fresh  produce,  llie  objective  of  the 
survey  is  to  dociunent  the  prevalence 
and  variety  of  practices  currently  used 
in  the  production  of  fresh  fruits  and 
vegetables  in  the  United  States.  The 
survey  will  focus  on  practices  that  are 
addressed  in  the  guide,  including 
practices  related  to  agricultural  water 
quahty,  manure  management, 
packinghouse  sanitation,  and  worker 
hygiene.  The  survey  development 
process  has  included  an  industry 
advisory  group  to  help  ensure  the 
effectiveness  of  the  survey.  NASS  plans 
to  conduct  a  pilot  test  survey  of  two 
States  and  approximately  30 
commodities  in  fiscal  year  (FY)  1999 
and,  depending  on  resources,  to  conduct 
a  nationwide  survey  in  FY  2000. 

Dated:  October  26. 1998. 
WUlUm  K.  Hubbanl. 

Associate  Commissioner  for  Policy 
Coordination. 

(FR  Doc.  98-29022  Filed  10-26-98;  2:39  pm) 
WLUNQ  COM  41M-ei-F 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

[DodMt  No.  97N-0217I 

Proposals  to  Incraasa  the  Legal 
Availability  of  Animal  Drugs  for  Minor 
Spacias  and  Minor  Uaas;  Availability 

AGENCY:  Food  and  Drug  Administration. 

HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  the 
availability  of  a  report  entitled 
"Proposals  to  Increase  the  Legal 
AvailabiUty  of  Animal  Drugs  for  Minor 
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Species  and  Minor  Uses."  The  report 
contains  proposals  for  legislative, 
regulatory,  and  poUcy  changes  to  the 
approval  process  for  new  animal  drugs  ' 
intended  for  use  in  minor  species  and 
for  minor  uses  in  major  species  (minor 
use  drugs).  This  report  is  the  agency's 
response  to  the  requirement  of  the 
Animal  Drug  Availability  Act  of  1996 
(the  ADAA  )  that  the  Secretary  of  Health 
and  Human  Services  (the  Secretary) 
consider  and  announce  proposals  to 
faciUtate  approvals  for  minor  use  drugs. 
Implementation  of  these  proposals 
should  result  in  an  increase  in  the 
number  of  approved  new  animal  drugs 
for  use  in  minor  species  and  for  minor 
uses. 


DATES:  Written  comments  may  be 
provided  at  any  time. 

ADDRESSES:  Submit  written  comments 
on  the  report  to  Dockets  Management 
Branch  (HFA-305).  Food  and  Drug 
Administration.  5630  Fishers  Lane,  im. 
1061,  Rockville,  MD  20852. 

FDA  will  also  accept  e-mail 
comments.  They  should  be  labeled  as 
comments,  be  identified  with  the  docket 
number  found  in  brackets  in  the 
heading  of  this  document,  and  be 
addressed  to  "jbutlerl@liangate.fda.gov". 
The  agency  will  make  paper  copies  of 
the  comments  and  will  place  them  in 
the  public  docket  along  with  the 
comments  submitted  in  writing. 

Submit  written  requests  for  single 
copies  of  "Proposals  to  Increase  the 
Legal  AvailabiUty  of  Animal  Drugs  for 
Minor  Species  and  Minor  Uses"  to  the 
Communications  Staff  (HFV-12),  Center 
for  Veterinary  Medicine,  Food  and  Drug 
Administration.  7500  Standish  PL. 
Rockville.  MD  20855.  Enclose  one  self- 
addressed  adhesive  label  to  assist  that 
office  in  processing  your  requests. 
Copies  of  tliis  report  are  also  posted  on 
the  Center  for  Veterinary  Medicine 
(CVM)  Internet  home  page  at  "http:// 
www.fda.gov/cvm". 
FOR  FURTHER  INFORMATION  CONTACT: 
For  questions  about  section  2(f)  of  the 
ADAA:  George  A.  (Bert)  Mitchell, 
Center  for  Veterinary  Medicine 
(HFV-€),  Food  and  Drug 
Administration,  7500  Standish  Pi., 
Rockville,  MD  20855,  301-827- 
5587,  FAX  301-594-1807,  e-mail 
"gmitchel@bangate.fda.gov",  or 
For  further  information  al>out  the 
changes  proposed  in  the  report  to 
the  approval  process:  Linda 
Wilmot,  Center  for  Veterinary 
Medicine  (HFV-1 14),  Food  and 
Drug  Administration,  7500  Standish 
PL.  RockviUe.  MD  20855.  301-594- 
0614.  FAX  301-594-2297.  e-mail 
"lwilmot@bangate.fda.gov". 


SUPPLEMENTARY  INFORMATION: 
L  Background. 

On  October  9. 1996,  the  President 
signed  the  ADAA  (Pub.  L.  104-250)  into 
law.  Enactment  of  the  ADAA  reflected 
Congress'  concerns  about  the  lack  of 
avaiubiUty  of  approved  new  animal 
drugs.  Among  crther  things,  the 
legislation  recognized  particular 
problems  relating  to  the  availability  of 
approved  pew  animal  drugs  for  minor 
uses  in  major  species  and  for  use  in 
minor  species  (mincH'  use  drugs). 

Section  2(f)  of  the  ADAA  directs  the 
Secretary  to  consider  legislative  and 
regulatory  options  for  facilitating 
approval  under  section  512  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(the  act)  (21  U.S.C.  360b)  of  new  animal 
drugs  intended  for  use  in  minor  species 
or  for  minor  uses.  The  ADAA  statute 
further  requires  the  Secretary  to 
announce  within  18  months  after  the 
date  of  enactment  proposals  for 
legislative  or  regulatory  change  to  the 
approval  process  for  new  animal  drugs 
intended  for  use  in  minor  species  or  for 
minor  uses.  PubUcation  of  the  notice 
announcing  the  availability  of 
"Proposals  to  Increase  the  Legal 
Availability  of  Animal  Drugs  for  Minor 
Species  and  Minor  Uses,  ADAA  Minor 
Use/Minor  Species  Working  Group" 
fulfills  that  statutory  obhgation. 

The  authority  of  the  Secretary 
regarding  new  animal  drug  approvals  is 
delegated  to  the  Commissioner  of  Food 
and  Drugs  by  21  CFR  5.10,  and  that 
authority  is  redelegated  to  the  Director 
and  Deputy  Director  of  CVM  in  21  CFR 
5.83.  In  order  to  respond  to  the  ADAA 
mandate,  CVM  estabUshed  a  working 
group  of  scientific,  legal,  and  poUcy 
experts  in  animal  drug  approval  afid 
minor  species  issues  to  explore  possible 
solutions  to  the  problem  and  to  draft  a 
report  with  proposals.  The  working 
group,  recognizing  that  public  input  was 
critical  to  the  development  of  proposals 
that  would  most  broadly  and  effiactively 
facilitate  approvals,  solicited  comments 
from  the  pubUc  through  a  Federal 
Register  document  entitled  "Request  for 
Comments  on  Development  of  Oiptions 
to  Encourage  Animal  Drug  Approvals 
for  Minor  Species  and  Minor  Uses"  (62 
FR  33781,  June  23, 1997). 

In  addition,  on  December  19, 1997, 
CVM  posted  on  its  Internet  home  page 
a  discussion  draft  entitled  "Proposals  to 
Increase  the  Legal  AvailabiUty  of 
Animal  Drugs  for  Minor  Species  and 
Minor  Us^."  The  discussion  draft, 
which  was  identified  as  a  "working 
document,"  included  discussions  of 
several  options  for  possible  change. 
CVM  encouraged  the  pubUc  to  conunent 
on  the  concepts  in  the  working 
document  and  to  e}q>ress  any  related 


concerns,  and  asked  for  comments  on  a 
number  of  specific  questions  that 
focused  on  particular  issues. 

CVM  received  110  comments  in 
response  to  the  two  documents.  Among 
those  commenting  were  minor-species 
producer  groups,  exotic-animal  (e.g., 
guinea  pigs,  ornamental  fish)  breeders, 
pharmaceutical  companies, 
veterinarians,  zoological  organizations, 
the  American  Veterinary  Medical 
Association,  trade  associations,  pet  shop 
owners,  university  faculty,  and 
members  of  other  Federal  and  State 
regulatory  agencies.  The  comments  were 
extensive,  indicating  a  high  level  of 
interest  in  the  draft  prop<»als.  AU  the 
comments  were  reviewed  and  many 
have  been  incorporated  into  the 
recommendations.  The  comments  are  on 
file  in  Docket  No.  97N-0217  and  may  be 
viewed  in  the  Doclcets  Management 
Branch  (address  above)  and  on  FDA's 
home  page  at  "http://www.fda.gov". 

n.  The  Report 

While  the  proposals  in  this  report 
represent  FDA's  best  thinking  for 
faciUtating  the  approval  of  animal  drugs 
for  minor  uses  and  for  use  in  minor 
species,  the  report  is  not  intended  to 
represent  formal  administration  position 
in  support  of  any  of  the  proposals.  FDA 
hopes  that  the  announcement  of  these 
proposals  will  engender  further  debate 
on  these  issues  and  stimulate  the 
interest  of  drug  sponsors, 
manufacturers,  and  individuals  who 
care  for  and  raise  animals. 

The  report  describes  a  range  of 
legislative  and  regulatory  proposals 
intended  to  faciUtate  minor  use  and 
minor  species  drug  approvals  and  to 
otherwise  increase  the  legal  availabiUty 
of  drugs  for  minor  uses  and  minor 
species.  The  proposals  are  as  follows: 

1.  Creation  by  Statute  of  a  "Minor  Use 
Animal  Drug"  Program 

2.  Enhancement  of  Existing  Programs 
for  Data  Development 

3.  Conditional  Drug  Approval  for 
Minor  Uses  With  No  Human  Food 
Safety  Concern 

4.  An  Alternate  Process  to  Provide  for 
Legal  Marketing  of  New  Animal  Drugs 
for  Minor  Species  With  No  Human  Food 
Safety  Concern 

5.  Other  Legislative  Options 

6.  Other  Changes  in  Regulation  or 
PoUcy 

FDA  has  presented  a  broad  array  of 
options  in  response  to  the  congressional 
diarge  to  prc^xMe  changes  that  would 
faciUtate  the  approval  of  new  animal 
drugs  for  minor  species  or  mincw  uses. 
It  is  the  agency's  perception  that  neither 
the  current  animal  drug  approval 
process  nca  any  other  single  approval 
process  can  adequately  address  the 
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enonnous  diversity  of  minor  species  for 
which  animal  drugs  are  needed.  Each 
proposal  has  merit  with  respect  to 
ceitain  minor  species  or  minor  uses. 

Many  of  the  proposals  require 
legislative  change.  Congress  recognized 
the  possibility  that  statutory  changes 
might  be  needed  in  its  charge  at  Section 
2(f)  of  the  ADAA.  On  close  examination, 
the  existing  statutes  simply  fail  to 
provide  adequate  options  for  FDA  and 
sponsors  to  fully  serve  the  minor 
species  and  minor  use  needs  of  the 
literally  hundreds  of  animal  species  that 
people  care  for.  To  achieve  the  goal  of 
increasing  the  availability  of  safe  and 
effective  drugs  for  minor  species  and 
minor  uses,  FDA  concludes  that  Federal 
statutes  must  be  amended. 

FDA  is  willing  to  work  with  Congress 
and  other  concerned  parties  to  further 
characterize  any  proposed  statutory 
changes  and  to  assist  as  requested  and 
as  appropriate  in  their  enactment.  If  the 
act  is  amended  as  a  result  of  these 
proposals,  the  agency  will  focus  its 
efforts  on  issuing  any  necessary 
regulations  through  notice  and  comment 
rulemalung  or  otherwise  implementing 
the  statutory  changes  as  directed. 
Increasing  the  availability  of  drugs  for 
minor  species  and  minor  uses  increases 
protection  of  public  and  animal  health 
and  is  a  significant  issue  for  FDA. 

m.  ConunenU 

Interested  persons,  may  at  any  time, 
submit  written  comments  to  the  Oodiets 
Management  Branch  (address  above) 
regarding  this  report.  Two  copies  of  any 
comments  are  to  be  submitted,  except 
individuals  may  submit  one  copy. 
Comments  should  be  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  docxmient.  A  copy  of  the 
document  and  received  comments  are 
available  for  public  examination  in  the 
Dockets  Management  Branch  between  9 
a.m.  and  4  p.m.,  Monday  through 
Friday. 

Dated:  September  16. 1998. 
WUliaai  B.  Schuhx. 
Deputy  Commissioner  for  Policy. 
|FR  Doc.  98-28903  Filed  10-28-98;  8:45  am) 
■CiMQ  CODE  41M-01-F 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Care  Financing  Administration 
(DoeumMit  Mmtfflan  HCFA-R-MS] 

Emergency  Clearance:  Pulillc 
Infonnatlon  Collection  Requirements 
Submitted  to  the  Office  of  Management 
and  Budget  (0MB) 

AGENCY:  Health  Care  Financing 
Administration,  HHS. 

In  compliance  with  the  requirement 
of  section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995,  the 
Health  Care  Financing  Administration 
(HCFA),  Department  of  Health  and 
Human  Services,  is  publishing  the 
following  summary  of  proposed 
collections  for  public  comment. 
Interested  persons  are  invited  to  send 
comments  regarding  this  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including  any 
of  the  following  subjects:  (1)  The 
necessity  and  utility  of  the  proposed 
information  collection  for  the  proper 
performance  of  the  agency's  functions; 
(2)  the  accuracy  of  the  estimated 
burden:  (3)  ways  to  enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected;  and  (4)  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology  to 
minimize  the  information  collection 
burden. 

We  are,  however,  requesting  an 
emergency  review  of  the  Information 
collections  referenced  below.  In 
compliance  with  the  requirement  of 
section  3506(c)(2)(A)  of  the  Paperwork 
Reduction  Act  of  1995,  we  have 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  the  following 
requirements  for  emergency  review.  We 
are  requesting  an  emergency  review 
because  we  have  determined  that  the 
information  collection  instrument  in 
question  is  necessary  for  our  contractor 
and  subcontractor  to  carry  out  site  visits 
of  suppUers  of  durable  medical 
equipment,  prosthetics,  orthotics,  or 
supplies  who  wish  to  bill  the  Medicare 
program.  These  site  visits  are  being 
carried  out  in  accordance  with  an 
announcement  by  the  President  on 
January  24, 1998,  that  all  such  suppliers 
would  receive  site  visits.  The  visits 
commenced  on  June  1,  1998,  and  the 
instrument  was  developed  after  we  had 
gained  some  experience  with  the  visits. 
We  are  requesting  emergency  clearance 
to  maximize  the  benefits  to  be  gained 
from  this  effort  and  to  avoid 
discontinuity  in  this  important  fraud 
prevention  mechanism. 

HCFA  is  requesting  OMB  review  and 
approval  of  this  collection  within  eleven 


woriung  days,  with  a  180-day  approval 
period.  Written  comments  and 
recommendations  will  be  accepted  from 
the  public  if  received  by  the  individuals 
designated  below  within  ten  woriung 
days.  During  this  180-day  period,  we 
will  publish  a  separate  Federal  Register 
notice  annoimcing  the  initiation  of  an 
extensive  60-day  agency  review  add 
public  comment  period  on  these 
requirements.  We  will  submit  the 
requirements  for  OMB  review  and  an 
extension  of  this  emergency  approval. 

Type  of  Information  Collection 
Request:  New  Collection. 

Title  of  Information  Collection:  On- 
Site  Inspection  for  Durable  Medical 
Equipment  (DME).  Supplier  Location 
and  Supporting  Regulations  in  42  CFR 
424.57. 

Fonn  No.:  HCFA-R-283  (OMB«  0938- 
NEW). 

Use:  To  identify  and  implement 
measures  to  prevent  fraud  and  abuse  in 
the  Medicare  program.  Controlling  the 
entry  of  suppliers  of  durable  medical 
equipment,  prosthetics,  orthotics,  or 
supplies  PMEPOS)  to  Medicare  has 
been  identified  as  one  of  the  most 
effective  ways  to  prevent  fraud  and 
abuse.  To  meet  this  challenge,  HCFA  is 
moving  forward  with  a  plan  to  improve 
the  quality  of  the  process  for  enrolling 
and  reenrolling  DMEPOS  supphers  into 
the  Medicare  program  by  enhancing 
procedures  for  verifying  supplier 
information  collected  on  the  Form 
HCFA  855S  (DMEPOS  Supplier 
Enrollment  Application,  OMB  Approval 
No.  0938-0685).  This  form  will  be  used 
to  complete  information  on  DMEPOS 
suppliers'  compfiance  with  regiUations 
found  in  42  CFR  424.57. 

Frequency:  On  occasion. 

Affected  Public:  Business  or  other  for- 
profit.  Not-for-profit  institutions,  and 
State,  Local  or  Tribal  Government. 

Number  of  Respondents:  40,000. 

Total  Annual  Responses:  40,000. 

Total  Annual  Hours:  20,000. 

To  obtain  copies  of  the  supporting 
statement  and  any  related  forms  for  the 
proposed  paperwork  collections 
referenced  above,  access  HCFA's  Web 
Site  address  at  http://www.hcfa.gov/ 
regs/prdact95.htm,  or  E-mail  your 
request,  including  your  address,  phone 
number,  to  Paperwork^cfa.gov,  or  call 
the  Reports-Clearance  Office  on  (410) 
786-1326. 

Interested  persons  are  invited  to  send 
comments  regarding  the  burden  or  any 
other  aspect  of  these  collections  of 
Information  requirements.  However,  as 
noted  above,  comments  on  these 
Information  collection  and 
recordkeeping  requirements  must  be 
mailed  and/or  faxed  to  the  designees 
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referenced  below,  within  ten  working 

days: 

Health  Care  Financing  Administration, 
Office  of  Information  Services, 
Security  and  Standards  Group. 
Division  of  HCFA  Enterprise 
Standards,  Attention:  Dawn 
Willinghan.  Room  N2-14-26,  7500 
Security  Boulevard.  Baltimore. 
Maryland  21244-1850 
AND 

Office  of  Information  and  Regulatory 
Affairs.  Office  of  Management  and 
Budget.  Room  10235.  New  Executive 
Office  Building.  Washington,  DC 
20503,  Fax  Number:  (202)  395-6974 
or  (202)  395-5167,  Attn:  Allison 
Herron  Eydt.  HCFA  Desk  Officer. 

Dated:  October  22, 1998. 
John  P.  Buorlca  m. 

HCFA  Reports  aeamnce  Officer.  HCFA  Office 
of  Information  Senrices,  Security  and 
Standards  Group,  Division  of  HCFA 
Enterprise  Standards. 
(FR  Doc  98-29024  Filed  10-28-98:  8:45  am) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Heallh  Care  Hnancing  Administration 
[Document  MsnWier.  HCFA-R-24q 

Agency  Information  Collection 
ActivMea:  Submission  tar  OMB 
Review;  Comment  Request 

In  compliance  with  the  requirement 
of  section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995,  the 
Health  Care  Financing  Administration 
(HCFA),  Department  of  Health  and 
Human  Services,  has  submitted  to  the 
Office  of  Management  and  Budget 
(OMB)  the  following  proposal  for  the 
collection  of  information.  Interested 
persons  are  invited  to  send  comments 
regarding  the  burden  estimate  or  any 
other  aspect  of  this  collection  of 
information,  including  any  of  the 
following  subjects:  (1)  The  necessity  and 
utility  of  the  proposed  information 
collection  for  the  proper  performance  of 
the  agency's  functions:  (2)  the  accuracy 
of  the  estimated  burden;  (3)  ways  to 
enhance  the  quality,  utility,  and  clarity 
of  the  information  to  be  collected:  and 
(4)  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology  to  minimize  the  information 
collection  burden. 

Type  of  Information  Request: 
Extension  of  Currently  Approved 
Collection. 

Title  of  Information  Collection:  HEDIS 
3.0  (Health  Plan  Data  and  Information 
Set)  CAHPS  (Consumer  Assessment  of 
Health  Plans  Study)  Survey  and 


Supporting  Regulations  42  CFR  417.470, 
417.126. 

Form  Number:  HCFA-R-246  (OMB 
approval  *:  0938-0732) 

I7se:  This  collection  effort  (CAHPS) 
will  be  used  to  hold  the  Medicare 
managed  care  industry  accoimtable  for 
the  quality  of  care  they  are  delivering. 
This  requirement  will  allow  HCFA  to 
obtain  the  information  necessary  for  the 
proper  oversight  of  the  program.  It  is 
critical  to  HCFA's  mission  that  we 
collect  and  disseminate  information  that 
will  help  beneficiaries  choose  among 
plans,  contribute  to  the  improved 
quality  of  care  through  identification  of 
quality  improvement  opportunities,  and 
assist  HCFA  in  carrying  out  its 
responsibilities. 

Frequency:  Annually. 

Affected  Public:  Businesses  or  other 
for  profit.  Individuals  or  Households. 

Number  of  Respondents:  150.240. 

Total  Aimual  Responses:  150,240. 

Total  Armual  Hours  Requested: 
49.579. 

To  obtain  copies  of  the  supporting 
statement  for  the  proposed  paperwork 
collections  refermiced  above.  E-mail 
your  request,  including  your  address 
and  phone  number,  to 
Paperworic^cfiB.gov.  or  call  the  Reports 
Clearance  Office  on  (410)  786-1326. 
Written  comments  and 
recommendations  for  the  proposed 
information  collections  must  be  mailed 
within  30  days  of  this  notice  directly  to 
the  OMB  Desk  Officer  designated  at  the 
following  address:  OMB  Human 
Resources  and  Housing  Branch. 
Attention:  Allison  Eydt.  New  Executive 
Office  Building.  Room  10235. 
Washington.  DC  20503. 

Dated:  October  22. 1998. 
John  P.  Burke  m. 

HCFA  Reports  Clearance  Officer.  HCFA, 
Office  oflnfonnation  Services,  Security  and 
Standards  Group,  Division  of  HCFA 
Enterprise  Standards. 
[FR  Doc.  98-29025  Filed  10-28-98:  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Submission  of  OMB  Review;  Comment 
Request.  Natlonai  Institutes  of  Health 
Loan  Repayment  Programs,  Office  of 
luMn  Repayment  and  Scholarship 

SUMMARY:  Under  the  provisions  of 
Section  3506(c)(2)(A)  of  die  Paperwork 
Reduction  Act  of  1995,  the  Office  of 
Loan  Repayment  and  Scholarship,  the 
National  Institutes  of  Health  (NIH)  has 
submitted  to  the  Office  of  Management 


and  Budget  (C^B)  a  request  to  review 
.  and  approve  the  information  collection 
listed  below.  This  proposed  information 
collection  was  previously  pubUshed  in 
the  Federal  Register  on  March  3, 1998, 
pages  10404-10405  and  allowed  60  days 
for  public  comment.  One  response  to 
the  notice  was  received.  A  revision 
reconciled  this  response.  The  purpose  of 
this  notice  is  to  allow  an  additional  30 
days  for  public  comment.  The  National 
Institutes  of  Health  may  not  conduct  or 
sponsor,  and  the  respondent  is  not 
required  to  respond  to.  an  informaticm 
collection  that  has  been  extended, 
revised  or  implemented  on  at  after 
October  1. 1995,  unless  it  displays  a 
currently  valid  OMB  control  number. 

Proposed  CoUectioa 

Title:  National  Institutes  of  Health 
Loan  Repayment  Programs.  Type  of 
Information  Collection  Request: 
Revision  of  currently  approved 
collection  (OMB  No.  0925-0361, 
expiration  date  9/30/98).  Fonn 
Numbers:  NIH  2674-1,  NIH  2874-2,  and 
NIH  2674-3.  Need  and  Use  of 
Information  Collection:  NIH  makes 
available  financial  assistance,  in  the 
form  of  educational  loan  repayment  to 
M.D..  Ph.D.,  D.D.S.,  D.M.D..  and  D.V.M. 
degree  holders,  or  the  equivalent,  viho 
perform  biomedical  or  biobriiavioral 
research  in  NIH  intramural  labmatories 
for  a  T"'"'""""  of  2  years  in  research 
areas  supporting  the  mission  and 
priorities  of  the  NIH.  The  AIDS 
Research  Loan  Program  (AIDS-LRP)  is 
authorized  by  Section  478A  of  the 
PubUc  Health  Service  Act  (42  U.S.C 
288-1):  the  General  Research  Loan 
Repayment  Program  (General-LRP)  is 
authorized  by  Section  487C  of  the 
Public  Health  Service  Act  (42  U.S.C 
288-3);  and  the  Clinical  Research  Loan 
Repayment  Program  (CR-LRP)  is 
authorized  by  Section  487E  (42  U.S.C 
288-5).  llie  loan  repayment  programs 
can  repay  a  maximum  of  $20,000  per 
year  toward  a  participant's  extant 
eUgible  educational  loans,  directly  to 
lenders,  in  addition  to  NIH  salary  and 
benefits.  Participants  must  have 
qualifying  educational  debt  in  excess  of 
20  percent  of  their  annual  NIH  base 
salaries  on  the  expected  date  of  program 
eligibility.  The  information  proposed  for 
collection  will  be  used  by  the  CJffice  of 
Loan  Repayment  and  Scholarship  to 
determine  an  applicant's  eligibility  for 
participation  in  the  program.  Frequency 
of  Response:  Initial  application  and 
anniml  renewal  application.  Affected 
Public:  Applicants,  financial 
institutions,  recommenders.  Type  of 
Respondents:  Physicians  and  other 
scientific  or  medical  personnel.  The 
annual  reporting  burden  is  as  follows: 
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Type  of  respondents 


Esthnated 

number  of 

resporxlents 


F  ■  jT  ■  I  II  i  ■  li 

csumsiea 
rHxnber  of  re- 
sponses per 
resporvlent 


Average  txjr- 

den  hours  per 

response 


Estimated  total 
annual  txjrden 
hours  re- 
quested 


Applicanl 

Recommenders  

Finandai  Institutions 

Totals 


110 
330 
560 


1.0 
1.0 
1.0 


9.80 
0.50 
0.33 


990 


1.078 
166 
181 


1.424 


The  annualized  cost  to  respondents  is 
estimated  at  S33.575.46.  There  are  no 
capital  costs,  operating  costs,  or 
maintenance  costs  to  report. 

Request  for  Comments:  Written 
comments  and/or  suggestions  from  the 
public  and  afi'ected  agencies  should 
address  one  or  more  of  the  following 
points:  (1)  Evaluate  whether  the 
proposed  collection  of  information  is 
necessary  for  the  proper  performance  of 
the  function  of  the  agency,  including 
whether  the  information  will  have 
practical  utiUty;  (2)  The  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
propmed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used;  (3) 
Enhance  the  quality,  utiHty,  and  clarity 
of  the  information  to  be  collected;  and 
(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  the  use  of 
appropriate  automated,  electronic, 
mechanical,  or  other  technological 
collection  techniques  or  other  forms  on 
information  technology. 

Direct  Comments  to  OMB:  Written 
comments  and/or  suggestions  regarding 
the  item(s)  contained  in  this  notice, 
especially  regarding  the  estimated 
public  burden  and  associated  response 
time,  should  be  directed  to  the  Office  of 
Management  and  Budget.  Office  of 
Regulatory  Affairs.  New  Executive 
OfRce  Building.  Room  10235. 
Washington,  D.C.  20503.  Attention: 
Desk  Officer  for  NIH.  To  request  more 
information  on  the  proposed  project  or 
to  obtain  a  copy  of  the  data  collection 
plans  and  instruments,  contact:  Dr. 
Marc  Horowitz,  J.D..  Director,  Office  of 
Loan  Repayment  and  Scholarship. 
National  Institutes  of  Health.  7550 
Wisconsin  Avenue,  Room  604, 
Bethesda,  MD  20892-9121.  or  call  non- 
toll  free  (301)  402-5666.  or  E-mail  your 
request,  including  your  address,  to 
<Mhorowitz®nih.gov>. 

Dated:  October  20. 1998. 
Ruth  L.  Kirschstein, 

Deputy  Director.  National  Institutes  of  Health. 
IFR  Doc.  98-28925  Filed  10-28-98;  8:45  am) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Heart,  Lung,  and  Blood 
Institute;  Notice  of  Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  a  meeting  of  the 
Board  of  Scientific  Counselors.  NHLBI. 

The  meeting  will  be  closed  to  the 
public  as  indicated  below  in  accordance 
with  the  provisions  set  forth  in  section 
5S2b(c)(6),  Title  5  U.S.C,  as  amended 
for  the  review,  discussion,  and 
evaluation  of  individual  intramural 
program  and  projects  conducted  by  the 
National  Heart.  Lung,  and  Blood 
Institute,  including  consideration  of 
personnel  quaUfications  and 
performance,  and  the  competence  of 
individual  investigators,  the  disclosure 
of  which  would  constitute  a  clearly 
unwarranted  invasion  of  personal 
privacy. 

Name  of  Committee:  Board  of  Scientific 
Counselors.  NHLBI. 

Date:  December  10-11. 1998. 

Time:  8:00  a.m.  to  5:00  p.m. 

Agenda:  To  review  and  evaluate  personal 
qualifications  and  performance,  and 
competence  of  individual  investigators. 

Place:  National  Institutes  of  Health,  9000 
Rockville  Pike,  Building  10,  Room  7S235, 
Bethesda.  MD  20892. 

Contact  Person:  Edward  D.  Kom,  PHD, 
Director,  Intramural  Research.  National 
Heart,  Lung,  and  Blood  Institute,  National 
Institutes  of  Health.  Building  10,  Room 
7N214.  Bethesda.  MD  20892,  301/496-2116. 
(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.233,  National  Center  for 
Sleep  Disorders  Research:  93.837,  Heart  and 
Vascular  Diseases  Research;  93.838,  Lung 
Diseases  Research;  93.839.  Blood  Diseases 
and  Resources  Research,  National  Institutes 
of  Health,  HHS) 

Dated:  October  22. 1998. 
La  Verne  Y.  Stringfield, 
Committee  Management  Officer,  NIH. 
IFR  Doc.  98-28923  Filed  10-28-98;  8:45  am) 

MLUNO  COOC  414»-ei-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  on  Alcohol  Atwee 
and  Alcoholism;  Notice  of  Closed 
Meetings 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meetings. 

The  meetings  will  be  closed  to  the 
pubUc  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C. 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  of  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
appUcations,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  on 
Alcohol  Abuse  and  Alcoholism  Special 
Emphasis  Panel. 

Date:  October  30. 1998. 

Time:  9:00  a.m.  to  10:00  a.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  The  Hyatt  Regency  Hotel.  100 
Bethesda  Metro  Center,  Bethesda.  MD  20814. 

Contact  Person:  Elise  D.  Taylor,  Scientific 
Review  Administrator,  Extramural  Project 
Review  Branch,  National  Institute  on  Alcohol 
Abuse  and  Alcoholism,  National  Institute  of 
Health,  Suite  409,  600  Executive  Boulevard. 
Bethesda,  MD  20892-7003,  301-443-9787. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  National  Institute  on 
Alcohol  Abuse  and  Alcoholism  Special 
Emphasis  Panel. 

Date:  November  6, 1998. 

Time:  10:00  a.m.  to  12:00  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  6000  Executive  Blvdi,  Suite  409, 
Rockville,  MD  20852,  (Telephone  Conference 
Call). 

Contact  Person:  Elise  D.  Taylor,  Scientific 
Review  Administrator,  Extramural  Project 
Review  Branch,  National  Institute  on  Alcohol 
Abuse  and  Alcoholism,  National  Institute  of 
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Health,  Suite  409, 6000  Executive  Boulevard, 
Bethesda,  MD  20892-7003,  301-443-9787. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  National  Institute  on 
Alcohol  Abuse  and  Alcoholism  Special 
Emphasis  Panel. 

Date:  November  6. 1998. 

Time:  12:00  p.m.  to  2:00  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  6000  Executive  Blvd..  Suite  409. 
Rockville,  MD  20852,  (Telephone  Conference 
Call). 

Contact  Person:  Elise  D.  Taylor,  Scientific 
Review  Administrator,  Extramural  Project 
Review  Branch,  National  Institute  on  Alcohol 
Abuse  and  Alcoholism.  National  Institute  of 
Health,  Suite  409,  6000  Executive  Boulevard, 
Bethesda,  MD  20892-7003,  301-443-9787. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.271,  Alcohol  Research 
Career  Development  Awards  of  Scientists 
and  Clinicians:  93.272.  Alcohol  National 
Research  Service  Awards  for  Research 
Training;  93.273.  Alcohol  Research  programs; 
93.891,  Alcohol  Research  Center  Grants, 
National  Institutes  of  Health,  HHS). 

Dated:  October  22. 1998. 
La  Verne  Yi  Stringfield, 
Committee  Management  Officer.  NIH. 
IFR  Doc.  98-28924  Filed  10-28-98;  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Notice  of  Receipt  of  Applications  for 
Permit 

The  following  applicants  have 
applied  for  a  permit  to  conduct  certain 
activities  with  endangered  species.  This 
notice  is  provided  pursuant  to  Section 
10(c)  of  the  Endangered  Species  Act  of 
1973.  as  amended  (16  U.S.C.  1531.  at 
seq.): 

PRT-004126 
Applicant:  San  Diego  Zoo,  San  Diego.  CA. 

The  applicant  requests  a  permit  to 
export  1.2  Fiji  Island  banded  iguanas 
(Brachylophus  fasciatus)  to  the  Adelaide 
Zoological  Gardens.  Australia  for  the 
piupose  of  enhancement  of  the  survival 
and  prdpagation  of  the  species  through 
captive  breeding  and  education. 
PRT-003853 
Applicant:  Lawrence  C  Matthews,  Hillsboro, 

OR 

The  applicant  requests  a  permit  to 
import  the  sport-hunted  trophy  of  one 
male  bontebok  {Damaliscus  pygargus 


dorcas)  culled  from  a  captive  herd 
maintained  under  the  management 
program  of  the  Republic  of  South  Africa, 
for  the  purpose  of  enhancement  of  the 
survival  of  the  species. 

PRT-004161 

Applicant:  Lawrence  A.  Franks.  Strugis.  MI. 

The  applicant  requests  a  permit  to 
import  the  sport-hunted  trophy  of  one 
male  bontebok  (Damaliscus  pygargus 
dorcas)  culled  from  a  captive  herd 
maintained  under  the  management 
program  of  the  Republic  of  South  Africa, 
for  the  purpose  of  enhancement  of  the 
survival  of  the  species. 

PRT-004209 

Applicant:  Stanely  E.  Rogers,  Salem,  OR. 

The  applicant  requests  a  permit  to 
import  the  sport-hunted  trophy  of  one 
male  bontebok  (Damaliscus  pygargus 
dorcas)  culled  from  a  captive  herd 
maintained  under  the  management 
program  of  the  Republic  of  South  Africa, 
for  the  purpose  of  enhancement  of  the 
survival  of  the  species. 

PRT-004150 

Applicant:  Duke  University  Primate  Center, 
Durham,  NC. 

The  applicant  requests  a  permit  to 
import  biological  samples  from  5 
diademed  sifaka  (Propithecus  diadema) 
from  Madagascar,  for  the  purpose  of 
enhancement  of  the  survival  of  the 
species. 

Written  data  or  comments  should  be 
submitted  to  the  Director,  U.S.  Fish  and 
WildUfe  Service,  Office  of  Management 
Authority,  4401  North  Fairfax  Drive. 
Room  700.  Arlington.  Virginia  22203 
and  must  be  received  by  the  Director 
within  30  days  of  the  date  of  this 
publication. 

Dociunents  and  other  information 
submitted  with  these  applications  are 
available  for  review,  subject  to  the 
requirements  of  the  Privacy  Act  and 
Freedom  of  Information  Act.  by  any 
party  who  submits  a  written  request  for 
a  copy  of  such  dociunents  to  the 
following  office  within  30  days  of  the 
date  of  pubUcation  of  this  notice:  U.S. 
Fish  and  Wildlife  Service.  Office  of 
Management  Authority.  4401  North 
Fairfax  Drive,  Room  700.  Arlington. 
Virginia  22203.  Phone:  (703/358-2104); 
FAX:  (703/358-2281). 

Dated:  October  23. 1998. 
MaryEUen  Amtower, 

Acting  Chief  Bmnch  of  Permits,  Office  of 

Management  Authority. 

[FR  Doc.  98-28926  Filed  10-28-48;  8:45  am) 
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DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildiife  Service 

Notice  of  Availability  of  Addendum  «2 
to  ttie  Assessment  Plan  for  the  Qrand 
Calumet  River,  Indiana  Hartwr  Ship 
Canal,  Indiana  Hartwr  and  Aaaodated 
Lake  Michigan  Environments 

agency:  Fish  and  WildUfe  Service. 

Interior. 

ACTION:  Notice  of  90-day  comment 

period. 

SUMMARY:  Notice  is  given  that  document 
entitled:  "Initial  Restoration  and 
Compensation  Determination  Plan  for 
the  Assessment  Plan  for  the  Natural 
Resoiut%  Damage  Assessment  of  the 
Grand  Calumet  River.  Indiana  Harbor 
Ship  Canal,  Indiana  Harbor  and 
Associated  Lake  Michigan 
Environments,  Part  1  Restoration 
Criteria"  will  be  available  for  pubUc 
review  and  comment  on  the  date  of 
publication  in  the  Federal  Register. 

The  assessment,  including  the 
activities  addressed  in  this  addendum, 
will  be  conducted  in  accordance  with 
the  guidance  of  the  Natural  Resource 
Damage  Assessment  Regulations  found 
at  43  CFR  Part  11.  The  pubUc  review  of 
the  Addendum  announced  by  this 
Notice  is  provided  for  in  43  CFR 
11.32(c). 

Interested  members  of  the  public  are 
invited  to  review  and  comment  on  the 
Addendum.  Copies  of  the  Addendum, 
and  the  "Assessment  Plan  for  the 
Natural  Resource  Damage  Assessment  of 
the  Grand  Calumet  River,  Indiana 
Hcubor  Ship  Canal,  Indiana  Harl>or  and 
Associated  Lake  Michigan 
Environments"  ("The  Plan")  issued  on 
October  14. 1997  (FR  Doc.  97-26788), 
can  be  requested  frtim  the  address  listed 
below.  All  written  comments  will  be 
considered  and  included  in  the  Report 
of  Assessment,  at  the  conclusion  of  the 
assessment  process. 
DATES:  Written  comments  on  the  Plan 
must  be  submitted  on  or  before  January 
27, 1999. 

ADDRESSES:  Requests  for  copies  of  the 
Addendiun  and/or  the  Plan  may  be 
made  to:  Supervisor.  Ecological  Services 
Office,  U.S.  Fish  and  WildUfe  Service. 
620  S.  Walker  Street.  Bloomington. 
hidiana  47403;  (812)  334-4261.  ext.  219. 
or: 

Natural  Resource  Trustee.  Office  of 
Legal  Counsel.  Indiana  Department  of 
Environmental  Management.  100  N. 
Senate  Avenue.  P.O.  Box  6015. 
IndianapoUs,  Indiana  46206-6015;  (317) 
232-7694. 

Comments  on  the  Addendum  should 
be  sent  to  the  Indiana  Department  of 
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Environmental  Management  at  the 
address  Usted  above.  The  trustees  will 
coordinate  comment  review. 
SUPPLEMENTARY  MFORMATION:  The 
purpose  of  this  natural  resource  damage 
assessment  is  to  confirm  and  quantify 
the  suspected  injuries  to  natural 
resources  in  the  Grand  Calumet  River. 
Indiana  Harbor  Ship  Canal,  Indiana 
Harbor  and  Associated  Lake  Michigan 
Environments  resulting  from  exposure 
to  hazardous  substances  released  by 
area  steel  mills,  refineries  and  other 
potential  sources.  It  is  suspected  that 
this  exposure  has  caused  injury  and 
resultant  damages  to  trustee  resources. 
The  injury  and  resultant  damages  will 
be  assessed  under  the  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act,  as 
amended,  and  the  Clean  Water  Act,  as 
amended. 
Marvin  E.  Moriarty. 

Acting  Regional  Director,  Region  3,  Fish  and 
Wildlife  Service. 

|FR  Doc.  98-29004  Filed  10-28-98;  8:45  am] 

■UMQ  COM  431»-a6-M 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Managamawt 
[CA-010-1220-00] 

Matting  of  tha  Cantral  Califoniia 
Raaouroa  Advlaory  Council 

AGENCY:  Bureau  of  Land  Management, 
Department  of  the  Interior . 
ACTION:  Meeting  of  the  Central 
CaUfomia  Resoiut»  Advisory  Council. 

SUMMARY:  Pursuant  to  the  authorities  in 
the  Federal  Advisory  Con-jnittee  Act 
(Public  Law  92^63)  and  the  Federal 
Land  Policy  and  Management  Act  of 
1976  (sec.  309),  the  Bureau  of  Land 
Management  Resource  Advisory 
Council  for  Central  CaUfomia  will  meet 
in  Bishop,  California. 
DATES:  November  13-14, 1998. 
ADDRESSES:  Patio  Building,  Tri-County 
Fairgrounds,  Sierra  Street  and  Fair 
Drive.  Bishop,  Cafifomia. 
SUPPLEMENTARY  INFORMATION:  The  12 
member  Central  California  Resource 
Advisory  Coimcil  is  appointed  by  the 
Secretary  of  the  Interior  to  advise  the 
Bureau  of  Land  Management  on  public 
land  issues.  The  Council  meetings  will 
begin  at  8  a.m.  both  Friday  and 
Satimiay.  November  13  and  14.  Agenda 
items  include  a  status  report  on 
standards  and  guidelines  for  grazing  on 
federal  lands  so  as  to  maintain  healthy 
rangelands  and  how  the  new  grazing 
regulations  will  be  implemented;  a 
discussion  of  public  land  issues  by  the 


new  manager  of  the  BLM-Bishop  Field 
Office,  Steve  Addington:  a  report  on 
progress  of  the  prescribed  fire  program; 
and  a  discussion  of  local  efforts  to 
control  invasive  weeds.  A  field  trip  to 
the  volcanic  tablelands  north  of  Bishop 
is  scheduled  for  Friday  afternoon.  A 
public  comment  period  is  scheduled  for 
1  p.m.,  Saturday,  November  14,  when 
anyone  may  address  the  Council  about 
any  public  land  issue.  Written 
comments  will  be  accepted  at  the 
meeting,  or  at  the  address  below. 
FOR  FURTHER  INF0RMATK3N  CONTACT: 
Larry  Mercer,  Public  Affairs  Officer. 
Bureau  of  Land  Management,  3801 
Pegasus  Drive,  Bakersfield,  CA  93308. 
telephone  805-391-«010. 

Dated:  October  22. 1998. 
Ron  Fellows. 
Field  Office  Manager. 

|FR  Doc.  98-29030  Filed  10-28-98;  8:45  am] 
■NJJNO  COOC  431IMe-M 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Managamant 
[AZ-«52-06-1 420-00] 

Notica  of  niing  of  Amandad 
Protraction  Diagrams;  Arizona 

October  15, 1998. 

1 .  The  amended  protraction  diagrams 
of  the  following  described  lands  are 
scheduled  to  be  officially  filed  in  the 
Arizona  State  Office,  Phoenix.  Arizona, 
thirty  (30)  days  fit>m  the  date  of  this 
publication  on  the  dates  indicated: 

The  Amended  Protraction  Diagram  of 
unsurveyed  Township  1  North.  Range 
27  East,  Gila  and  Sah  River  Meridian, 
Arizona,  was  accepted  Augiist  12, 1998. 

The  Amended  Protraction  Diagram  of 
partially  surveyed  Township  1  North. 
Range  28  East,  Gila  and  Salt  River 
Meridian,  Arizona,  was  accepted  August 
11, 1998. 

The  Amended  Protraction  Diagram  of 
unsurveyed  Township  1  North,  Range 
29  East,  Gila  and  Salt  River  Meridian, 
Arizona,  was  accepted  August  13, 1998. 

The  Amended  Protraction  Diagram  of 
partially  surveyed  Township  1  North, 
Range  30  East.  Gila  and  Salt  River 
Meridian,  Arizona,  was  accepted  August 
13, 1998. 

The  Amended  Protraction  Diagram  of 
partially  surveyed  Township  1  North, 
Range  31  East.  Gila  and  Salt  River 
Meridian,  Arizona,  was  accepted  August 
11, 1998. 

The  Amended  Protraction  Diagram  of 
unsurveyed  Township  1  North.  Range 
32  East.  Gila  and  Salt  River  Meridian, 
Arizona,  was  accepted  Augiist  11, 1998. 

The  Amended  Protraction  Diagram  of 
unsurveyed  Township  2  North,  Range 


27  East.  Gila  and  Salt  River  Meridian. 
Arizona,  was  accepted  August  12. 1998. 

The  Amended  F^traction  Diagram  of 
unsurveyed  Township  2  North.  Range 

28  East.  Gila  and  Salt  River  Meridian, 
Arizona,  was  accepted  August  12, 1998. 

The  Amended  Protraction  Diagram  of 
unsurveyed  Township  2  North.  Range 

29  East,  Gila  and  Salt  River  Meridian, 
Arizona,  was  accepted  August  12, 1998. 

The  Amended  Protraction  Diagram  of 
unsurveyed  Township  2  North,  Range 

30  East,  Gila  and  Salt  River  Meridian, 
Arizona,  was  accepted  August  12, 1998. 

The  Amended  F^traction  Diagram  of 
unsurveyed  Township  2  North,  Range 

31  East,  Gila  and  Salt  River  Meridian, 
Arizona,  was  accepted  August  12, 1998. 

The  Amended  Protraction  Diagram  of 
tmsurveyed  Township  2  North,  Range 

32  East.  Gila  and  Salt  River  Meridian. 
Arizona,  was  accepted  August  11. 1998. 

The  Amended  Protraction  Diagram  of 
unsurveyed  Township  3  North,  Range 

27  East.  Gila  and  Sah  River  Meridian. 
Arizona,  was  accepted  August  12. 1998. 

The  Amended  Protraction  Diagram  of 
unsurveyed  Township  3  North,  Range 

28  East.  Gila  and  Salt  River  Meridian, 
Arizona,  was  accepted  August  13. 1998. 

The  Amended  Protraction  Diagram  of 
unsurveyed  Township  3  North.  Range 

29  East,  Gila  and  Sah  River  Meridian, 
Arizona,  was  accepted  August  13, 1998. 

The  Amended  Protraction  Diagram  of 
partially  surveyed  Township  3  North. 
Range  30  East,  Gila  and  Salt  River 
Meridian,  Arizona,  was  accepted  August 
13, 1998. 

The  Amended  Protraction  Diagram  of 
partially  surveyed  Township  3  North. 
Range  31  East.  Gila  and  Salt  River 
Meridian,  Arizona,  was  accepted  August 
13,  1998. 

The  Amended  Protraction  Diagram  of 
unsurveyed  Township  3  North.  Range 
32  East,  Gila  and  Sah  River  Meridian, 
Arizona,  was  accepted  August  13, 1998. 

The  Amended  Protraction  Diagram  of 
unsurveyed  Township  31/2  North. 
Range  28  East,  Gila  and  Sah  River 
Meridian,  Arizona,  was  accepted  August 
13, 1998. 

The  Amended  Protraction  Diagram  of 
unsurveyed  Township  4  North,  Range 
27  East,  Gila  and  Sah  River  Meridian, 
Arizona,  was  accepted  August  12, 1998. 

The  Amended  F^traction  Diagram  of 
unsurveyed  Township  4  North,  Range 
27>/t  East.  Gila  and  Salt  River  Meridian. 
Arizona,  was  accepted  August  13,  1998. 

The  Amended  Protraction  Diagram  of 
unsurveyed  Township  4  North,  Range 

29  East,  Gila  and  Salt  River  Meridian, 
Arizona,  was  accepted  August  17.  1998. 

The  Amended  Protraction  Diagram  of 
unsiuveyed  Township  4  North,  Range 

30  East,  Gila  and  Sah  River  Meridian. 
Arizona,  was  accepted  August  17, 1998. 
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The  Amended  Protraction  Diagram  of 
partially  surveyed  Township  4  North, 
Range  31  East,  Gila  and  Sah  River 
Meridian.  Arizona,  was  accepted  August 
17. 1998. 

The  Amended  Protraction  Diagram  of 
partially  surveyed  Township  4  North, 
Range  32  East,  Gila  and  Salt  River 
Meridian.  Arizona,  was  accepted  August 
13, 1998. 

The  Amended  Protraction  Diagram  of 
unsurveyed  Township  4V2  North,  Range 

29  East,  Gila  and  Salt  River  Meridian, 
Arizona,  was  accepted  August  17, 1998. 

The  Amended  Protraction  Diagram  of 
unsurveyed  Township  4V2  North,  Range 

30  East,  Gila  and  Salt  River  Meridian, 
Arizona,  was  accepted  Augiist  17. 1998. 

The  Amended  Protraction  Diagram  of 
unsiuveyed  Township  4V2  North,  Range 

31  East,  Gila  and  SaU  River  Meridian, 
Arizona,  was  accepted  August  17, 1998. 

The  Amended  Protraction  Diagram  of 
partially  surveyed  Township  5  North, 
Range  27  East,  Gila  and  Salt  River 
Meridian,  Arizona,  was  accepted  August 
13. 1998. 

The  Amended  Protraction  Diagram  of 
unsurveyed  Township  6  North,  Range 
26  East,  Gila  and  Salt  River  Meridian, 
Arizona,  was  accepted  August  13, 1998. 

The  Amended  Protraction  Diagram  of 
partially  surveyed  Township  6  North. 
Range  27  East,  Gila  and  Salt  River 
Meridian.  Arizona,  was  accepted  Axigust 
13. 1998. 

The  Amended  Protraction  Diagram  of 
unsurveyed  Township  7  North.  Range 

22  East.  Gila  and  Sah  River  Meridian. 
Arizona,  was  accepted  September  28, 
1998. 

The  Amended  Protraction  Diagram  of 
imsurveyed  Township  7  Nprth.  Range 

23  East,  Gila  and  Salt  River  Meridian, 
Arizona,  was  accepted  September  28, 
1998. 

The  Amended  Protraction  Diagram  of 
unsurveyed  Township  7  North.  Range 

24  East.  Gila  and  Salt  River  Meridian. 
.  Arizona,  was  accepted  September  28, 

1998. 

The  Amended  Protraction  Diagram  of 
unsurveyed  Township  7  North,  Range 

25  East,  Gila  and  Sah  River  Meridian. 
Arizona,  was  accepted  September  28, 
1998. 

The  Amended  Protraction  Diagram  of 
unsurveyed  Township  7  North,  Range 

26  East,  Gila  and  Salt  River  Meridian, 
Arizona,  was  accepted  September  28, 
1998. 

The  Amended  Protraction  Diagram  of 
unsurveyed  Township  8  North,  Range 

19  East,  Gila  and  Salt  River  Meridian, 
Arizona,  was  accepted  September  28, 
1998. 

The  Amended  Protraction  Diagram  of 
unsurveyed  Township  8  North,  Range 

20  East,  Gila  and  Sah  River  Meridian, 


Arizona,  was  accepted  September  28, 
1998. 

The  Amended  Protraction  Diagram  of 
unsurveyed  Township  8  North,  Range 
21  East,  Gila  and  Salt  River  Meridian, 
Arizona,  was  accepted  September  28, 
1998. 

The  Amended  Protraction  Diagram  of 
partially  surveyed  Township  8  North, 
Range  22  East.  Gila  and  Salt  River 
Meridian,  Arizona,  was  accepted 
September  28, 1998. 

The  Amended  Protraction  Diagram  of 
imsurveyed  Township  8  North.  Range 

23  East,  Gila  and  Salt  River  Meridian. 
Arizona,  was  accepted  September  28, 
1998. 

The  Amended  Protraction  Diagram  of 
imsurveyed  Township  8  North,  Range 

24  East,  Gila  and  Salt  River  Meridian, 
Arizona,  was  accepted  September  28, 
1998. 

The  Amended  Protraction  Ehagram  of 
unsurveyed  Township  8  North,  Range 

25  East,  Gila  and  Salt  River  Meridian. 
Arizona,  was  accepted  September  28. 
1998. 

The  Amended  Protraction  Diagram  of 
partially  surveyed  Township  8  North. 
Range  26  East,  Gila  and  Salt  River 
Meridian.  Arizona,  was  accepted 
September  28, 1998. 

Jhe  Amended  Protraction  Diagram  of 
unsurveyed  Township  9  North.  Range 

18  East,  Gila  and  Salt  River  Meridian, 
Arizona,  was  accepted  September  28, 
1998. 

The  Amended  Protraction  Diagram  of 
unsurveyed  Township  9  North,  Range 

19  East,  Gila  and  Salt  River  Meridian. 
Arizona,  was  accepted  September  28, 
1998. 

The  Amended  Protraction  Diagram  of 
partially  surveyed  Township  10  North, 
Range  15^/z  East.  Gila  and  Salt  River 
Meridian,  Arizona,  was  accepted 
September  28. 1998. 

.    The  Amended  Protraction  Diagram  of 
partially  surveyed  Township  10  North. 
Range  17  East,  Gila  and  Salt  River 
Meridian,  Arizona,  was  accepted 
September  28, 1998. 

The  Amended  Protraction  Diagram  of 
partially  surveyed  Township  10  North. 
Range  20  East.  Gila  and  Salt  River 
Meridian.  Arizona,  was  accepted 
September  28, 1998. 

The  Amended  Protraction  Diagram  of 
unsurveyed  Township  lOVz  Nordx, 
Range  13  East.  Gila  and  Salt  River 
Meridian.  Arizona,  was  accepted 
September  28, 1998. 

The  Amended  Protraction  Diagram  of 
unsurveyed  Township  11  North,  Range 
IV/2  East,  Gila  and  Salt  River  Meridian, 
Arizona,  was  accepted  September  28, 
1998. 

The  Amended  Protraction  Diagram  of 
partially  surveyed  Township  1  South, 


Range  28  East,  Gila  and  Salt  River 
Meridian,  Arizona,  was  accepted  August 
12. 1998. 

The  Amended  Protraction  Diagram  of 
unsurveyed  Township  1  South.  Range 

29  East,  Gila  and  Salt  River  Meridian. 
Arizona,  was  accepted  July  27, 1998. 

The  Amended  {^traction  Diagram  of 
unsurveyed  Township  1  South,  Range 

30  East,  Gila  and  Salt  River  Meridian, 
Arizona,  was  accepted  )uly  27. 1998. 

The  Amended  Protraction  EMagram  of 
unsurveyed  Township  1  South.  Range 

31  East,  Gila  and  Salt  River  Meridian, 
Arizona,  was  accepted  July  27. 1998. 

The  Amended  Protraction  Diagram  of 
unsurveyed  Township  1  South.  Range 

32  East,  Gila  and  Salt  River  Meridian. 
Arizona,  was  accepted  )uly  27. 1998. 

The  Amended  Protraction  Diagram  of 
unsurveyed  Township  2  South.  Range 
28  East.  Gila  and  Salt  River  Meridian. 
Arizona,  was  accepted  August  12, 1998. 

The  Amended  Protraction  Diagram  of 
unsurveyed  Township  2  South,  Range 
30  East.  Gila  and  Salt  River  Meridian. 
Arizona,  was  accepted  )uly  27,  1998. 

The  Amended  Protraction  Diagram  of 
partially  surveyed  Township  2  South. 
Range  31  East.  Gila  and  Salt  River 
Meridian.  Arizona,  was  accepted  July 
27,  1998. 

The  Amended  Protraction  Diagram  of 
unsurveyed  Township  2  South,  Range 
32  East,  Gila  and  Salt  River  Meridian, 
Arizona,  was  accepted  July  27, 1998. 

The  Amended  F^traction  Dia^am  of 
unsurveyed  Township  3  South,  Range 
28  East,  Gila  and  Salt  River  Meridian. 
Arizona,  was  accepted  August  11, 1998. 

The  Amended  Protraction  Diagram  of 
partially  surveyed  Township  3  South, 
Range  30  East,  Gila  and  Salt  River 
Meridian.  Arizona,  was  accepted  August 
11. 1998. 

The  Amended  Protraction  Diagram  of 
unsurveyed  Township  3  South,  Range 
32  East.  Gila  and  Salt  River  Meridian. 
Arizona,  was  accepted  July  28, 1998. 

The  Amended  Protraction  Diagram  of 
partially  surveyed  Township  4  South. 
Range  28  East.  Gila  and  Salt  River 
Meridian,  Arizona,  was  accepted  August 
11, 1998. 

The  Amended  Protracti(m  Diagram  of 
partially  surveyed  Township  4  South. 
Range  30  East.  Gila  and  Salt  River 
Meridian.  Arizona,  was  accepted  August 
11, 1998. 

The  Amended  I^traction  Diagram  of 
unsurveyed  Township  4  South.  Range 
32  East.  Gila  and  Salt  River  Meridian, 
Arizona,  was  accepted  July  27. 1998. 

2.  These  amended  protraction 
diagrams  were  prepared  at  the  request  of 
the  U.S.  Forest  Service  to  accranmodate 
Revision  of  Primary  Base  Quadrangle 
Maps  for  the  Geometronics  Service 
Center. 
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A  copy  of  the  preceding  described 
amended  protraction  diagrams  will  be 
immediately  placed  in  the  open  files 
and  will  be  available  to  the  public  as  a 
matter  of  information. 

If  a  protest  against  these  amended 
diagrams  is  received  prior  to  the  date  of 
the  official  filings,  the  filings  will  be 
stayed  (lending  consideration  of  the 
protest.  These  partictilar  amended 
protraction  diagrams  will  not  be 
officially  filed  until  the  day  after  all 
protests  have  been  accepted  or 
dismissed  and  become  final  or  appeals 
from  the  dismissal  affirmed. 

3.  All  inquiries  relating  to  these  lands 
should  be  sent  to  the  Arizona  State 
Office,  Bureau  of  Land  Management. 
222  N.  Central  Avenue,  P.O.  Box  1552. 
Phoenix,  Arizona  85001-1552. 
Kenny  D.  Ravnikar. 
Chief  Cadastral,  Surveyor  of  Arizona. 
[FR  Doc.  98-29034  Filed  10-28-98:  8:45  am) 
aauNQ  COM  49ie-»-» 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[ES-02(M»-1430-01;  ALES  3«7S7] 

Pul)lic  Land  Order  No.  7369: 
RevoMdon  of  Executive  Order 
No.7722;  Alabama 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Public  land  order. 

summary:  This  order  revokes  an 
Executive  order  in  its  entirety  as  to  40 
acres  of  land  withdrawn  for  the  War 
Department  and  subsequently 
transferred  to  the  Tennessee  Valley 
Authority.  The  land  has  been  conveyed 
out  of  Federal  ownership. 
EFFECTIVE  DATE:  October  29, 1998. 
FOR  FURTHER  MFORMATION  CONTACT: 
Sharon  Fakkema,  BLM  Jackson  Field 
Office.  411  Briarwood  Drive,  Suite  404, 
Jackson,  Mississippi  39206,  601-977- 
5400. 

By  virtue  of  the  authority  vested  in 
the  Secretary  of  the  Interior  by  Section 
204  of  the  Federal  Land  Policy  and 
Management  Act  of  1976, 43  U.S.C 
1714  (1994),  it  is  ordered  as  follows: 

1.  Executive  Order  No.  7722,  dated 
October  8, 1937,  which  transferred  War 
Department  lands  to  the  Tennessee 
Valley  Authority,  is  hereby  revoked 
insofar  as  it  affects  the  following 
described  land: 

HuntsvUle  Principal  Meridian 

T  4  S    R.  7  E 

S«:.  28,  NWV«NWV«. 

The  area  described  contains  40  acres  in 
Jackson  County. 


2.  Under  authority  vested  to 
Tennessee  Valley  Authority,  the  land 
has  been  conveyed  out  of  Federal 
ownership  and  therefore,  this  is  a  record 
clearing  action  only. 

Dated:  October  9. 1998. 
Bob  Amrtrong. 

Assistant  Secretary  of  the  Interior. 
(FR  Doc.  98-29032  Filed  10-28-98;  8:45  am) 
■UMQ  COM  43ia-aj-P 

DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

(AK-M2-1410-00:  AA-8788.  AA-M4M1 

Public  Land  Order  No.  7387; 
Revocation  of  Qeologlcai  Survey  Order 
Dated  July  10. 1957.  and  Partial 
Revocation  of  Public  Land  Order  No. 
5603;Alaalca 

AGENCY:  Bureau  of  Land  Management. 
Interior. 

action:  Public  Land  Order. 

SUMMARY:  This  order  revokes  in  its 
entirety  a  Geological  Survey  order 
which  withdrew  approximately  4.300 
acres  of  public  land  for  Bureau  of  Land 
Management  Powersite  Classification 
No.  439  and  partially  revokes  a  public 
land  order  which  withdrew  lands  in  aid 
of  legislation.  The  land  is  no  longer 
needed  for  the  purposes  for  which  it 
was  withdrawn.  This  action  also  allows 
the  conveyance  of  the  land  to  the  State 
of  Alaska,  if  such  land  is  otherwise 
available.  Any  land  described  herein 
that  is  not  conveyed  to  the  State  will  be 
sub)ect  to  Public  Land  Order  No.  5180, 
or  Public  Land  Order  No.  5186,  both  as 
amended. 

EFFECTIVE  DATE:  October  29. 1998. 

FOR  FURTHER  INFORMATION  CONTACT: 
Robbie  ).  Havens,  BLM  Alaska  State 
Office,  222  W.  7th  Avenue,  No.  13. 
Anchorage,  Alaska  99513-7599.  907- 
271-5049. 

By  virtue  of  the  authority  vested  in 
the  Secretary  of  the  Interior  by  Section 
204  of  the  Federal  Land  Policy 
Management  Act  of  1976, 43  U.S.C. 
1714  (1994),  and  by  Section  17(d)(1)  of 
the  Alaska  Native  Claims  Settlement 
Act,  43  U.S.C.  1616(d)(1)  (1994),  it  is 
ordered  as  follows: 

1.  The  Geological  Survey  Order  dated 
July  10, 1957,  which  withdrew  land  for 
Powersite  Classification  No.  439  in  the 
Chilkoot  Lake  and  River  area,  and 
Public  Land  Order  No.  5603,  which 
withdrew  land  in  aid  of  legislation,  are 
hereby  revoked  insofar  as  they  affect  the 
following  described  land: 


Ceppar  River  Meridian 

All  lands  adiacent  to  Chilkoot  Lake  below 
the  200  foot  contour  and  to  a  point  on  the 
Chilkoot  River  one-iourth  mile  dowmstream 
from  the  outlet  of  Chilkoot  Lake  located 
within: 
T.  28  S.,  R.  57  E.,  unsunreyed. 

Sect.  22,  26,  27. 34,  35,  and  36. 
T.  29  S..  R.  58  E.  partly  unsurveyed. 

Sacs.  3, 4,  5. 9, 10. 11, 13, 14,15,  and 

Sees.  22  to  26,  inclusive. 
T.  29  S.,  R.  59  E.,  unsurveyed. 

Sees.  19  and  30. 

The  area  described  contaiiu  approximately 
4,300  acres. 

2.  The  State  of  Alaska  application  for 
selection  made  under  Section  6(b)  of  the 
Alaska  SUtehood  Act  of  July  7. 1958. 48 
U.S.C  note  prec.  21  (1994).  and  imder 
Section  906(e)  of  the  Alaska  National 
Interest  Lands  Conservation  Act.  43 
U.S.C  1635(e)  (1994).  becomes  effective 
without  further  action  by  the  State  upon 
publication  of  this  public  land  order  in 
the  Federal  Regtstar,  if  such  land  is 
otherwise  available. 

3.  Land  not  conveyed  to  the  State  will 
be  subject  to  the  terms  and  conditions 
of  Public  Land  Order  No.  5180,  or 
Public  Land  Order  No.  5186.  both  as 
amended,  and  any  other  withdrawal  of 
record. 

Dated:  October  9. 1998. 
Bob  Amstrong, 

Assistant  Secretary  of  the  Interior. 
[FR  Doc.  98-29035  Filed  10-28-98:  8:45  am] 
■UMQ  coot  4«1»^IA-# 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 
PD-e33-1430-01: 101-06866  02] 

Public  Land  Order  No.  7368;  Partial 
Revocation  of  Put>lic  Land  Order  No. 
1M2:  Idaho 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Public  land  order. 


r:  This  order  revokes  a  public 
land  order  insofar  as  it  affects  13.95 
acres  of  public  land  withdrawn  for  use 
by  the  Bureau  of  Reclamation  for  the 
Snake  River  Reclamation  Project.  The 
land  is  no  longer  needed  for  the 
purposes  for  which  it  was  withdrawn. 
This  revocation  will  allow  the  Bureau  of 
Land  Management  to  complete  a 
pending  land  sale.  This  action  will  open 
the  land  to  surface  entry  and  mining. 
The  land  has  been  and  will  remain  open 
to  mineral  leasing. 
EFFECTIVE  DATE:  November  30, 1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Larry  R.  Lievsay.  BLM  Idaho  State 
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Office,  1387  S.  Vinnell  Way.  Boise, 
Idaho  83709.  208-37^-3864. 

By  virtue  of  the  authority  vested  in 
the  Secretary  of  the  Interior  by  Section 
204  of  the  Federal  Land  Policy  and 
Management  Act  of  1976.  43  U.S.C 
1714  (1994).  it  is  ordered  as  follows: 

1.  Public  Land  Order  No.  1992,  which 
withdrew  public  lands  for  the  Snake 
River  Reclamation  Project,  is  hereby 
revoked  insofor  as  it  affects  the 
following  described  land: 

Boiae  Meridian 

T.  4  S.,  R  2  E.. 

Sec.  6,  lot  20. 

The  area  described  contains  13.95  acres  in 
Owyhee  County. 

2.  At  9  a.m.  on  November  30, 1998, 
the  land  will  be  opened  to  the  operation 
of  the  public  land  laws  generally, 
subject  to  valid  existing  rights,  Uie 
provisions  of  existing  withdrawals, 
other  segregations  of  record,  and  the 
requirements  of  applicable  law.  All 
vaUd  applications  received  at  or  prior  to 
9  a.m.  on  November  30. 1998.  shall  be 
considered  as  simultaneously  filed  at 
that  time.  Those  received  thereafter 
shall  be  considered  in  the  order  of 
filing. 

3.  At  9  a.m.  on  November  30, 1998, 
the  land  will  be  opened  to  location  and 
entry  under  the  United  States  mining 
laws,  subject  to  valid  existing  rights,  the 
provisions  of  existing  withdrawals, 
other  segregations  of  record,  and  the 
requirements  of  applicable  law. 
Appropriation  of  any  of  the  land 
described  in  this  order  imder  the 
general  mining  laws  prior  to  the  date 
and  time  of  restoration  is  imauthorized. 
Any  such  attempted  appropriation, 
including  attempted  adverse  possession 
are  governed  by  State  law  where  not  in 
conflict  with  Federal  law.  The  Bureau  of 
Land  Management  will  not  intervene  in 
disputes  between  rival  locators  over 
possessory  rights  since  Congress  has 
provided  for  such  determinations  in 
local  courts. 

Dated:  October  9, 1998. 


Assistant  Secretary  of  the  Intmor 
(FR  Doc  98-29031  Filed  10-28-98;  8:45  am) 
I  COOK  43i»-oa-r 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

[NM-018-1430-01;  NMNM  9499WG-O10- 
06-0260] 

Public  Land  Order  No.  7366; 
Withdrateal  of  Public  Lands  for  ttie 
Wild  Rivers  Special  Management  Area 
and  the  Guadalupe  Mountain  Area  of 
Critical  lEnvironmental  Concern;  New 
Mexico 

AGENCY:  Bureau  of  Land  Management. 

Interior. 

ACTION:  Public  Land  Order. 

summary:  This  order  withdraws 
4.972.14  acres  of  public  lands  fitun 
surface  entry  and  mining  for  a  period  of 
20  years  for  the  Bureau  of  Land 
Management  to  protect  the  recreational, 
cultural,  wildlife,  and  visual  resources 
of  the  Wild  Rivers  Special  Management 
Area  and  the  Guadalupe  Mountain  Area 
of  Critical  Environmental  Concern.  The 
lands  have  been  and  will  remain  open 
to  mineral  leasing. 
EFFECTIVE  DATE:  October  29, 1998. 
FOR  FURTHER  INFORMATION  CONTACT:  Hal 
Knox,  BLM  Taos  Field  Office,  226  Cruz 
Alta  Road,  Taos,  New  Mexico  87571. 
505-758-8851. 

By  virtue  of  the  authority  vested  in 
the  Secretary  of  the  Interior  by  Section 
204  of  the  Federal  Land  Policy  and 
Management  Act  of  1976.  43  U.S.C. 
1714  (1994).  it  is  ordered  as  follows: 

1.  Siibject  to  valid  existing  rights,  the 
following  described  public  lands  are 
hereby  withdrawn  from  settlement,  sale, 
location,  or  entry  under  the  general  land 
laws,  including  the  United  States 
mining  laws.  (30  U.S.C.  Ch.  2  (1994)). 
but  not  from  leasing  under  the  mineral 
leasing  laws,  to  protect  the  Bureau  of 
Land  Management's  Wild  Rivers  Special 
Management  Area  and  Guadalupe 
Mountain  Area  of  Critical 
Environmental  Concern: 

New  Masks  Princ^  Meridian 

T.  28  N..  R.  12  E., 

Sec.  2,  lot  6,  SVkNWViNWVi. 
NViNViSWV4.  NViNWV4SEV4.  SV4NV4, 
and  the  area  north  of  the  Red  River. 
T.  29  N.,  R.  12  E., 

Sec.  10,  lots  6  to  8,  inclusive,  NEV«SEV«, 
and  SV^Vk; 

Sec  13.  SWVi: 

Sec.  14: 

Sec  15: 

Sec  20,  lot  8:  . 

S6C.  21  SV^' 

Sec  22!  E%!  NWV4,  and  E%EV4SWV«; 

Sec  23* 

Sac  24!  NWVi  and  WVkSWV4: 

Sec  26,  NVi,  SWVi,  NVW^U^VtSEVi, 
SWW4WV4NEy«SEVi, 
WVkSWV4NEV4SEVi.  NWViSEVi. 


NV^WV4SEV4,  SWVtSWVtSEVi,  and 

NWV4^V4SWV4SEV4: 
Sec  27.  EV^EV^  and  EV^WV^EV^ 
Sec  34  EVk' 
Sec  35.  W%NWV4,  WViEViNWViSWV.. 

WViNWV4SWy4.  WViNEV4SWV4SWV4. 

NWV4SWV4SWV4.  NV1ISWV4SWV4SWV4. 

and  SWV4SWV4SWV4SWV4. 
The  areas  described  aggregate  4,972.14 
acres  in  Taos  County. 

2.  The  withdrawal  made  by  this  wder 
does  not  alter  the  applicability  of  those 
public  land  laws  governing  the  use  of 
the  lands  under  lease,  license,  or  permit, 
or  governing  the  disposal  of  their 
mineral  or  vegetative  resources  other 
than  under  the  mining  laws. 

3.  This  withdrawal  will  expire  20 
years  from  the  effective  date  of  this 
order  imless,  as  a  result  of  a  review 
conducted  before  the  expiration  date 
pursuant  to  Section  204(f)  of  the  Federal 
Land  Policy  and  Management  Act  of 
1976,  43  U.S.C  1714(f)  (1994),  the 
Secretary  determines  tbat  the 
withdrawal  shall  be  extended. 

Dated:  October  9. 1998. 
Bob  Amatrai^ 

Assistant  Secretary  of  the  Interior. 
[FR  Doc  98-28947  Filed  10-28-98;  8:45  ami 
laXMQ  OOOC  4>1»-A0-» 


DEPARTMENT  OF  THE  MTERIOR 
Bureau  of  Land  Management 

piT-a26-O0-142O-OOl 

Montana:  FHIng  of  Plat  of  Survey 

AGENCY:  Bureau  of  Land  Management. 

Montana  State  Office.  Interim. 

ACTION:  Notice. 

SUMMARY:  The  plat  of  survey,  in  two 
sheets,  of  the  following  described  land 
is  scheduled  to  be  officially  filed  in  the 
Montana  SUte  Office,  Billings.  Montana, 
thirty  (30)  days  from  the  date  of  this 
publication. 

Bteck  Hilk  Meridian.  SMrfk  Daketa 

T.  1N..R.7B.  .    * 

The  plat,  in  t«ro  sheets,  repreeenting  the 
dependent  resurvey  of  a  portion  of  the  north 
boundary,  a  portion  of  die  aubdivisioital 
lines,  and  die  subdivision  of  section  5, 
Township  31  North,  Range  17  West, 
Principal  Meridian.  Montana,  tvas  aoo^Mad. 
October,  19. 1998. 

This  survey  was  executed  by 
personnel  of  the  Bureau  of  Land 
Management  and  vn*  necessary  to 
identify  and  establish  boundaries  of  dw 
South  DaliLOta  National  Guard. 

A  copy  of  the  prsceding  described 
plat,  in  two  sheets,  will  be  immediately 
plaoad  in  the  (^>en  files  and  will  be 
available  to  the  public  as  a  matter  of 
information. 
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If  a  protest  against  this  survey,  as 
shown  on  this  plat,  in  two  sheets,  is 
received  prior  to  the  date  of  the  official 
filing,  the  filing  will  be  stayed  pending 
consideration  of  the  protest.  This 
particular  plat  will  not  be  officially  filed 
until  the  day  after  all  protests  have  been 
accepted  or  dismissed  and  become  final 
or  appeals  firom  the  dismissal  affirmed. 
FOR  FURTHER  INFORMATION  CONTACT: 
Bureau  of  Land  Management,  222  North 
32nd  Street,  P.O.  Box  36800,  Billings, 
Montana  59107-6800. 

Dated:  October  23. 1998. 
StowB  G.  Sclwy. 

Acting  Chief  Cadastral  Surveyor,  Division  of 
Resources. 

|FR  [)oc.  9a-29033  Filed  10-28-98:  8:45  am] 
MLUNQ  COM  4910-OM-^ 


INTERNATIONAL  TRADE 
COMMISSION 

pnvMtlgMion  No.  731-TA-411 


Drams  of  One  Megabit  and  Above 
FromTahwan 

AOCNCY:  United  States  International 
Trade  Commission. 

ACTION:  Institution  of  antidmnping 
investigation  and  scheduling  of  a 
preliminary  phase  investigation. 

SUMMARY:  The  Commission  hereby  gives 
notice  of  the  institution  of  an 
investigation  and  commencement  of 
preUminary  phase  antidumping 
investigation  No.  731-TA-811 
(Prelimineuy)  under  section  733(a)  of  the 
Tariff  Act  of  1930  (19  U.S.C.  1673b(a)) 
(the  Act)  to  determine  whether  there  is 
a  reasonable  indication  that  an  industry 
in  the  United  States  is  materially 
injured  or  threatened  with  material 
injury,  or  the  establishment  of  an 
industry  in  the  United  States  is 
materially  retarded,  by  reason  of 
imports  htim  Taiwan  of  dynamic 
random  access  memory  semiconductors 
(DRAMs)  of  one  megabit  and  above, 
provided  for  in  subheadings  8542.13.80 
and  8473.30.10  through  8473.30.90  of 
the  Harmonized  Tariff  Schedule  of  the 
United  States,  that  are  alleged  to  be  sold 
in  the  United  States  at  less  than  fair 
value.  Unless  the  Department  of 
Commerce  extends  the  time  for 
initiation  pursuant  to  section 
732(c)(1)(B)  of  the  Act  (19  U.S.C. 
1673a(c)(l)(B)).  the  Commission  must 
reach  a  preliminary  determination  in 
antidumping  investigations  in  45  days, 
or  in  this  case  by  December  7,  1998.  The 
Commission's  views  are  due  at  the 
Department  of  Commerce  within  five 


business  days  thereafter,  or  by 
December  14, 1998. 

For  further  information  concerning 
the  conduct  of  this  investigation  and 
rules  of  general  application,  consult  the 
Commission's  rules  of  practice  and 
procedure,  part  201,  subparts  A  through 
E  (19  CFR  part  201),  and  part  207. 
subparts  A  and  B  (19  CFR  part  207). 
EFFECTIVE  DATE:  October  22. 1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  Carr  (202-205-3402).  Office  of 
Investigations.  U.S.  International  Trade 
Commission.  500  E  Street  SW.. 
Washington.  DC  20436.  Hearing- 
impaired  persons  can  obtain 
information  on  this  matter  by  contacting 
the  Commission's  TDD  terminal  on  202- 
205-1810.  Persons  with  mobility 
impairments  who  will  need  special 
assistance  in  gaining  access  to  the 
Commission  should  contact  the  Office 
of  the  Secretary  at  202-205-2000. 
General  information  concerning  the 
Commission  may  also  be  obtained  by 
accessing  its  internet  server  (http:// 
www.usitc.gov). 
SUPPLEMENTARY  INFORMATION: 

Background. — ^This  investigation  is 
being  instituted  in  response  to  a  petition 
filed  on  October  22. 1998,  by  Micron 
Technology.  Inc..  Boise,  Idaho. 

Participation  in  the  investigation  and 
public  service  list. — Persons  (other  than 
petitioners)  wishing  to  participate  in  the 
investigation  as  parties  must  file  an 
entry  of  appearance  with  the  Secretary 
to  the  Commission,  as  provided  in 
§§201.11  and  207.10  of  the    . 
Commission's  rules,  not  later  than  seven 
days  after  publication  of  this  notice  in 
the  Federal  Register.  Industrial  users 
and  (if  the  merchandise  under 
investigation  is  sold  at  the  retail  level) 
representative  consumer  organizations 
have  the  right  to  appear  as  parties  in 
Commission  antidumping 
investigations.  The  Secretary  will 
prepare  a  public  service  Ust  containing 
the  names  and  addresses  of  all  persons, 
or  their  representatives,  who  are  parties 
to  this  investigation  upon  the  expiration 
of  the  {>eriod  for  filing  entries  of 
appearance. 

Limited  disclosure  of  business 
proprietary  information  (BPl)  under  an 
administrative  protective  order  (APO) 
and  BPI  service  list. — Pursuant  to 
§  207.7(a)  of  the  Commission's  rules,  the 
Secretary  will  make  BPl  gathered  in  this 
investigation  available  to  authorized 
applicants  representing  interested 
parties  (as  defined  in  19  U.S.C.  1677(9)) 
who  are  parties  to  the  investigation 
under  the  APO  issued  in  the 
investigation,  provided  that  the 
appUcation  is  made  not  later  than  seven 
days  after  the  publication  of  this  notice 


in  the  Federal  Register.  A  separate 
service/list  will  be  maintained  by  the 
Secretary  for  those  parties  authorized  to 
receive  BPI  under  the  APO. 

Conference. — ^The  Commission's 
Director  of  Operations  has  scheduled  a 
conference  in  connection  with  this 
investigation  for  9:30  a.m.  on  November 
13. 1998,  at  the  U.S.  International  Trade 
Commission  Building.  500  E  Street  SW., 
Washington.  DC.  Parties  wishing  to 
participate  in  the  conference  should 
contact  Robert  Carr  (202-205-3402)  not 
later  than  November  10. 1998,  to  arrange 
for  their  appetuvnce.  Parties  in  support 
of  the  imposition  of  antidumping  duties 
in  this  investigation  and  parties  in 
opposition  to  the  imposition  of  such 
duties  will  each  be  collectively 
allocated  one  hour  within  which  to 
make  an  oral  presentation  at  the 
conference.  A  nonparty  who  has 
testimony  that  may  aid  the 
Commission's  deUberations  may  request 
permission  to  present  a  short  statement 
at  the  conference. 

Written  submissions. — ^As  provided  in 
§§  201 .8  and  207. 1 5  of  the 
Commission's  rules,  any  person  may 
submit  to  the  Commission  on  or  before 
November  18.  1998.  a  written  brief 
containing  information  and  arguments 
pertinent  to  the  subject  matter  of  the 
investigation.  Parties  may  file  written 
testimony  in  connection  with  their 
presentation  at  the  conference  no  later 
than  three  days  before  the  conference.  If 
briefs  or  written  testimony  contain  BPI, 
they  must  conform  with  the 
requirements  of  §§  201.6,  207.3,  and 
207.7  of  the  Commission's  rules.  The 
Commission's  rules  do  not  authorize 
filing  of  submissions  with  the  Secretary 
by  facsimile  or  electronic  means. 

In  accordance  with  §§  201.16(c)  and 
207.3  of  the  rules,  each  document  filed 
by  a  party  to  the  investigation  must  be 
served  on  all  other  parties  to  the 
investigation  (as  identified  by  either  the 
pubUc  or  BPI  service  Ust).  and  a 
certificate  of  service  must  be  timely 
filed.  The  Secretary  will  not  accept  a 
document  for  filing  without  a  certificate 
of  service. 

Authority:  This  investigation  is  being 
conducted  under  authority  of  title  VII  of  the 
Tariff  Act  of  1930;  this  notice  is  published 
pursuant  to  §  207.12  of  the  Commission's 
rules. 

Issued:  October  23, 1998. 

By  order  of  the  Commission. 
Donna  R.  Koehnke, 
Secretary. 

|FR  Doc.  98-28998  Filed  10-28-98:  8:45  am) 
MJJNQ  COOC  7a»-«t-P 
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DEPARTMENT  OF  LABOR 

Offloa  of  the  Secretary 

Senior  Executive  Service;  Appointment 
of  a  Member  to  ttie  Performance 
ReviewBoard 

Title  5  U.S.C  4314(c)(4)  provides  that 
Notice  of  the  appointment  of  an 
individual  to  serve  as  a  member  of  the 
Performance  Review  Board  of  the  Senior 
Executive  Service  shall  be  published  in 
the  Federal  Register. 

The  following  individual  is  here 
appointed  to  a  three-year  term  on  the 
Department's  Performance  Review 
Board:  Carl ).  Lowe. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Tali  R.  Stepp,  Director  of  Human 
Resources.  Room  C5526.  U.S. 
Department  of  Labor.  Frances  Perkins 
Building.  200  Constitution  Avenue 
N.W..  Washington.  D.C.  20210. 
telephone:  (202)  219-6551. 

Signed  at  Washington.  D.C.  this  21st  day 
of  October.  1998. 
Aloda  M.  Heman, 
Secretary  of  Labor. 

(PR  Doc.  98-29000  Filed  10-28-98;  8:45  am) 
MUMS  COM  4«10-a3-M 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

Final  Fiscal  Year  1999  Walfars-to-Worfc 
Planning  EsUmatas  for  State  Formula 
Grants 

agency:  Employment  and  Training 
Administration.  Labor. 
action:  Notice. 

summary:  This  notice  announces  the 
final  Welfare-to-Work  (WtW)  planning 
estimates  for  State  formula  grants  for 
Fiscal  Year  (FY)  1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
For  programmatic  issues,  contact  Ms. 
Stephanie  Curtis.  Office  of  Welfere-to- 
Work.  Room  C-4524.  200  Constitution 
Avenue.  NW..  Washington.  DC  20210: 
Teleph(Hie:  202-219-0024.  For  funding 
issues,  contact  Ms.  Shenyl  Bailey. 
Office  of  the  Comptroller.  Room  C- 
5307.  200  Constitution  Avenue.  NW.. 
Washington,  DC  20210;  Telephone: 
202-219-5774.  (These  are  not  toll-free 
numbers.) 

SUPPLEMENTARY  INFORMATION:  The 
Department  of  Labor  (DOL)  is 
axmoundng  the  final  WtW  State  formula 
grant  planning  estimates  for  FY  99. 
These  planning  estimates  are  based  on 
the  appropriations  for  DOL  for  FY  99. 
Attached  is  a  listing  of  the  final  FY  99 
State  formula  grant  planning  estimates 
and  the  final  FY  98  estimates. 

The  Attachment  shows  the  FY  99 
WtW  planning  estimates  for  the  States 


totaling  $1,029,750,000.  which  is  that 
portion  of  the  appropriation  earmarked 
for  State  formula  grants.  For  all  States. 
Puerto  Rico,  the  Virgin  Islands.  Guam 
and  the  District  of  Columbia,  the  WtW 
plaiming  estimates  were  determined  by 
the  statutory  formula  contained  in 
Sectiaa  403(a)(5)(A)(v)  of  the  Social 
Security  Act  (42  U.S.C.  603(a)(5)(A)(v)). 
This  formula  weighta  the  following  data 
elements  equally: 

— ^The  percentage  represented  by  the 
number  of  individuals  in  the  State 
whose  income  is  less  than  the  poverty 
line  divided  by  the  number  of  such 
individuals  in  the  United  States:  and. 
— ^The  percentage  represmted  by  the 
number  of  adtilta  who  are  recipients 
of  assistance  imder  Temporary 
Assistance  for  Needy  Families  (TANF) 
divided  by  the  number  of  adults  in 
the  United  States  who  are  redpienta 
of  assistance  under  TANF. 
For  each  State.  Puerto  Rico  and  the 
District  of  Colimibia.  the  planning 
estimate  is  not  less  than  0.25  percent  of 
the  available  amount  for  the  FY 
pursuant  to  section  403(a)(5KA)(iii)  of 
the  Social  Security  Act  (42  U.S.C 
603(a)(5)(A)(iii)). 

This  is  the  same  formula  which  was 
used  in  the  previous  FY. 

Signed  at  Washii^:ton.  DC.  the  21st  day  of 
October.  1998. 
RayBflod  L.  BraBood, 
Assistant  Secretary  of  Labor  for  Employment 
and  Training. 

eaxaio  oooc  «•' 
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Attachment 


Tool 


A/iioni  . . 
Arfcanas  . 
California . 
Cotorado  . 
Comccucui 
Delaware  . 
Disvia  of  Cbhnibia 
Ftorida 
Georgia 
Hawaii 


Dlinois . 


Iowa 


Kenucky 


Maine  .  . 
Mary  land 


Michigan  .  .  . . 
MioMaaa  ... 
Ministippi  .  . . 
Miaaouri  .  . . . 
MoMann    .  . . . 

Ncdraaka  

Nevada   

New  Hampshire 
New  Jersey  .  .  . 
New  Mexico  .  . 
New  York  .  . . 
North  Carolina 
North  Dakott   . 

Ohio 

Oklahoma  . 
Oregon  .  .  . 
PennayWania 
Rhode  Island 
South  Carolina 
South  Dakoa 
Tennessee 
Teut   .  .  . 

Utah 

Vennoni 
Virgiiua  .  . 
Washington 
West  Virginia 
Wisconiin 
Wyoming  . 
Puerto  Rico 
Virgin  islands 
Guam 


fFR  Doc.  98-28999  Filed  10-28-98:  8:45  am) 
■N.LMO  COM  4610-W-C 


U.  S.  Depanmem  of  Labor 
Eraployineni  and  Training  Adtninistraiion 

FY  99  Weltue-io-Work  Slate  Ftemula  Grass 
Final  Planning  Estimates  vs  1998  Final 


I0/1S/9S 


Final  1998 
.  ..  S1.I04.7SO.000. 


Final  1999 


$1,029,730,000 


Difference 


%  Difference 


($75.000.000) -6.8* 


.  .  .  13.977.955  . 
.  .  .  2.926.500  . 
.  .  .  17.417.668  . 
.  .  .  8.490.290  . 
.  .  190.417.247  . 
.  .  .  9.878.865  . 
. .  .  12.005.943  . 
.  .  .  2.761.873  . 
.  4.646.445  . 
.  .  .  50.756.512  . 
.  . .  28.409.496  . 
.  . .  5.085.523  . 
.  .  .  2.793.847  . 
.  .  .  48.662.838  . 
.  .  .  14.552.407  . 
.  ..  8.331.799. 
.  .  .  6.668.399  . 
.  .  .  17.722.913  . 
.  .  .  23.707.338  . 
.  .  .  3.156.417  . 
.  .  .  14.940.556  . 
.  .  .  20.692.295  . 
.  . .  42.226.331  . 
.  . .  14.503.409  . 
.  . .  12.990.778  . 
.  .  .  19.767,398  . 
.  .  .    3.194.443  . 

.  .    4.021.585  . 

.  .    3.384.072  . 

.  .    2.761.873  . 

.  .  23.237.092  . 
.    9.713.600 . 

.  .  96.886.094  . 

.  .  25.332.173  . 

.  .    2.761.875  . 

.  .  44.608.022  . 

.  .  11,741.519. 

.  .    8.636.930 . 

..44.295.711  . 

.  .    4.419.858  . 

.  .  12.006.432 . 

.  .    2.761.875  . 

.  .  21.643.975  . 

.  .  76.058.852  . 

.  .    4.627.777  . 

.  .    2.761.875  . 

.  .  16.548.621  . 

.  .  22.674.526 . 

.  .    9.805.500 . 

.  .  12.885.951  . 

.  .    2.761.875  . 

.  .  34.566.095  . 

553.501  . 

....  583  J52 . 


13.016.938 (960.997) -6.9% 

.   2.708.771 (217.729) -7.4* 

16.246.885 (1.170.783) -6.7% 

.   7.931.847 (558.443) -6.6% 

177.227.536 (13.189.711) -6.9% 

.   9J13.801 (663.064) -6.7% 

11.183.704 (822.239) -6.8% 

.   2.574J75 (ir.300) -6.8% 

.   4.326.723 (319.722) .«.9% 

47,414.039 (3.342.473) -6.6% 

26.489.122 (1.920.374) -6.8% 

.   4.718.609 (366.914) -7.2% 

.   2.6a0J13 (173.634) -6.2% 

43.324.0M (3.338.750) -6.9% 

13.578.432 (973.975) -6.7% 

.   7.778.836 (552.963) -6.6% 

.   ejm^M (466.069) -7.0% 

16.520.839 (1.202.074)  -6.8% 

22.II2.662 (1.594,676) -6.7% 

.   4.804J89 (352.028) -6.8% 

13.9l4.6t2 (1.025.874) -6.9% 

19.260.330 (1.431.945) -6.9% 

39.343.466 (2.880.865) -6.8% 

13.537.096 (966.313) -6.7% 

12.116.981 (873.797) -«.7% 

18.431.837 (1.335.541) -6.8% 

.   2.974.780 (219.663) -6.9% 

.    3.763.041 (238.544) -6.4% 

.    3.173.726 (210.346) -6.2% 

.   2.374J73 (187.300) -6.8% 

21.708.979 (1.S48.1I3) -6.7% 

.   9.058.936 (656.644) -6.8% 

90.323.582 (6.562.512) -6.8% 

23.633.882 (1.698,291) -6.7% 

.   2.574.375 (187.500) -6.8% 

41.587.166 (3.020.856)   .....  -6.8% 

10.920.120 (821.399) -7.0% 

.    8.084J29 (552.601) -6.4% 

41.358.070 (2.937.641) -6.6% 

.    4.109.483 (310.373) -7.0% 

11.I07J63 (899.067)   .....  -7.3% 

.   2,574J75 (187.500) -6.8% 

20.214.627 (1.429.348) -6.6% 

70.934.274 (3.124.578) -6.7% 

.   4.321J66 (306.511) -6.6% 

.   2.574J75 (187.500) -6.8% 

15.404.130 (1,144.471) -6.9% 

21.143J01 (1.531.323)  .... .  -6.8% 

.   9.143.422 (662.078) -6.8% . 

12.032.182 (853.769) -6.6% 

.   2.574.375 (187.500) -6.8% 

32.219.489 (2.346.606) -6.8% 

.  .  .  515.924 (37.577) -6.8% 

.  ■  545.320 (39.732) -6.8% 


DEPARTMENT  OF  LABOR 

Bureau  of  Labor  Statistica 

Propoaed  Collection;  Comment 
Requeat 

action:  Notice. 

SUMMARY:  The  Department  of  Labor,  as 
part  of  its  continuing  effort  to  reduce 
paperwork  and  respondent  biuden. 
conducts  a  pre-clearance  consultation 
program  to  provide  the  general  public 
and  Federal  agencies  an  opportimity  to 
conunent  on  proposed  and/or 
continuing  collections  of  information  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1995  (PRA95)  (44 
U.S.C.  3506(c)(2)(A)).  This  program 
helps  to  ensure  that  requested  data  can 
be  provided  in  the  desired  format, 
reporting  burden  (time  and  financial 
resources)  is  minimized,  collection 
instruments  are  clearly  understood,  and 
the  impact  of  collection  requirements  on 
respondents  can  be  properly  assessed. 
Currently,  the  Bureau  of  Labor  Statistics 
(BLS)  is  soliciting  comments  concerning 
the  proposed  revision  of  the  currently 
approved  "Producer  Price  Index 
Survey."  A  copy  of  the  proposed 
information  collection  request  (KDR)  am 
be  obtained  by  contacting  the  individual 
listed  below  in  the  address  section  of 
this  notice. 

DATES:  Written  conunents  must  be 
submitted  to  the  office  listed  in  the 
address  section  below  on  or  before 
December  28. 1998.  The  Bureau  of  Labor 
Statistics  is  particularly  interested  in 
conunents  which: 

•  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

•  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  vaUdity  of  the 
methodology  and  assumptions  used; 

•  Enhance  the  quaUty,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

•  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic'  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submissions 
of  responses. 

ADDRESSES:  Send  comments  to  Karin  G. 
Kurz,  BLS  Clearance  Officer,  Division  of 
Management  Systems,  Biu«au  of  Labor 
Statistics,  Room  3255,  2  Massachusetts 


Avenue,  N.E.,  Washington.  IX  20212. 
Ms.  Kmiz  can  be  reached  on  202-60&- 
7628  (this  is  not  a  toll  free  number.) 
SUPPLEMENTARY  INFORMATION: 

L  Background 

The  F»roducer  Price  Index  (PPI),  one  of 
the  Nation's  leading  economic 
indicators,  is  used  as  a  measure  of  price 
movements,  as  an  indicator  of 
inflationary  trends,  for  inventory 
valuation,  and  as  a  measure  of 
purchasing  power  of  the  dollar  at  the 
primary-market  level.  It  also  is  used  for 
market  and  economic  research  and  as  a 
l>asic  for  escalation  in  long-term 
contracts  and  purchase  agreements. 

PPI  data  provide  a  description  of  the 
magnitude  and  composition  of  price 
change  within  the  economy,  and  serve 
a  wide  range  of  governmental  needs. 
These  monthly  indexes  are  closely 
followed  and  are  viewed  as  sensitive 
indicators  of  the  economic  enviroiunent. 
Price  data  are  vital  in  helping  both  the 
President  and  (Dongress  set  fiscal 
spending  targets.  F^t>ducer  prices  are 
monitored  by  the  Federal  Iteserve  Board 
Open  Market  Ck)mmittee  to  help  decide 
monetary  policy.  Federal  poUcy-makers 
at  the  Department  of  Treastuy  and  the 
Council  of  Economic  Advisors  use  these 
statistics  to  help  form  and  evaluate 
monetary  and  fiscal  measurers,  and  to 
help  interpret  the  general  business 
environment.  Furthermore,  dollar- 
denominated  measures  of  economic 
performance,  such  as  the  Gross 
Domestic  Product,  require  accurate 
price  data  in  order  to  convert  nominal 
to  constant-dollar  values.  Inflation-free 
national  income  accounting  figiu«s  are 
vital  to  fiscal  and  monetary  poUcy- 
makers  when  setting  objectives  and 
targets.  In  addition,  it  is  common  to  find 
one  or  more  PPIs,  alone  or  in 
combination  with  other  measures,  used 
to  escalate  the  diverted  price  of  goods 
for  govenunent  purchases. 

In  addition  to  governmental  uses.  PPI 
data  are  used  by  the  private  sector. 
Private  industry  uses  PPI  data  for 
contact  escalation.  For  one  method  of 
tax-related  Last-In-First-Out  (LIFO) 
inventory  accoimting,  the  Internal 
Revenue  Service  recommends  that  firms 
use  PPI  data  for  making  calculations. 
Private  businesses  make  extensive  use 
of  industrial-price  data  for  planning  and 
operating.  Price  trends  are  used  to 
assess  market  conditions.  Finns 
commonly  compare  the  prices  they  pay 
for  material  inputs  and  the  prices  they 
receive  for  products  that  they  make  and 
sell  with  changes  in  similar  PPIs. 

Economic  researchers  and  forecasters 
also  use  the  PPI.  Price  indexes  are 
widely  used  to  probe  and  measure  the 
interaction  of  maricet  forces.  Some 


examples  of  research  topics  that  require 
extensive  price  data  include:  The 
identification  of  varying  price 
elasticities  and  the  degree  of  cost  pass- 
through  in  the  economy,  the 
identification  of  potential  lead  and  lag 
structiues  among  price  changes,  and  the 
identification  of  prices  which  exert 
major  impacts  throughout  market 
structures.  In  the  end,  both  policy  and 
business  planning  are  affected  by  the 
completeness  of  price  trend 
descriptions. 

n.  Current  actions 

A  description  of  recent  and  projected 
improvements  meant  to  improve  data 
completeness,  increase  efficiency,  and 
reduce  overall  respondent  burden  to  the 
maximum  degree  possible  follows. 

A.  Disaggregation 

Recent  modifications  made  to 
disaggregation  (i.e..  item  selection 
procedures)  help  to  better  define  a 
publication  structure  that:  (1)  Is 
publishable  in  its  entirety.  (2)  meets 
user  needs.  (3)  is  continuous,  and  (4) 
permits  meaningful  classification  of 
ciurent  production.  In  order  to  obtain 
and  maintain  publishability  of  an  entire 
structure,  data  now  are  collected  using 
a  method  where  price  quotation 
selection  is  spread  across  predetermined 
product  categories  that  correspond  to 
the  publication  cells  for  a  Standard 
Industrial  Classification  (SIC).  The 
design  of  the  revised  disaggregation 
method  nearly  guarantees  that  the  PPI 
will  include  enough  price  quotations  to 
populate  more  hghtly  weighted  cells. 
More  heavily  weighted  (and  populated) 
cells  will  receive  slightly  fewer  price 
quotations  than  would  have  been 
received  under  the  previous  method.  As 
a  result,  indexes  constituting  the  PPI's 
publication  objectives  are  much  more 
likely  to  remain  pubUshed  over  time. 
(For  a  complete  description,  see 
"Change  in  PPI  Publication  Structures 
for  Resampled  Industries  Introduced  in 
January  1997."  PPI  Detailed  Report. 
January  1997.) 

B.  Sampling 

Recent  modifications  made  to 
sampling  procedures  permit  the  PPI  to 
update  weights  of  industry  indexes 
without  initiating  a  new  set  of 
respondents.  This  process  change  is 
called  "recycling  without  resampling." 
The  PPI  also  has  made  it  operationally 
feasible  to  augment  the  sample  of  price 
quotations  for  a  single  product  line 
within  an  SIC  when  necessary,  rather 
than  having  to  initiate  a  new  sample  of 
respondents.  These  capabiUties  are 
major  breakthroughs,  since  they  enable 
the  PPI  program  to  reduce  both  data 
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collection  expenses  and  respondent 
burden,  while  permitting  efficient  re- 
allocation of  program  resources. 
Volatile,  technologically  sophisticated, 
and  never-before-sampled  SICs  now 
may  be  updated  or  introduced  into  the 
PPI  in  a  timelier  manner. 

C.  Publication 

The  PPI  mission  includes  a  mandate 
requiring  the  program  to  work  toward 
publication,  wherever  possible,  of 
output  price  indexes  for  every  four-digit 
industry  defined  by  the  SIC  Manual. 
Historically,  the  PPI  had  been  a  family 
of  indexes  focusing  on  the  Mining. 
Manufacturing,  Agriculture,  and 
Forestry  sectors.  This  publication 
mandate  has  resulted  in  expansion  of 
coverage  into  non-goods  producing 
sectors  of  the  economy.  PPI  sampling 
and  data  collection  methodology  have 
permitted  systematic  retrieval  of 
specific  service-industry  classifications, 
and  have  resulted  in  the  pubUcation  of 
various  four-digit  SIC  aggregate  indexes, 
as  well  as  service-Une  and  detailed 
service-category  price  indexes.  The  PPI 
currently  pubUshes  about  fifty  industry- 
based  indexes  for  service-sector 
activities.  Over  the  preceding  decade. 


the  PPI  has  introduced  indexes 
encompassing  Transportation.  Real 
Estate,  Health,  Legal,  Accounting,  and 
many  other  service-based  industries. 
Industry  expansion  continues  on  a 
regular  basis,  as  funding  permits.  As 
recently  as  the  July  1998  data  release, 
the  PPI  introduced  price  indexes  for  SIC 
6331  (Property  and  Casualty  Insurance). 
In  addition,  the  PPI  is  conducting 
research  and  preparing  to  collect  data 
for  Wholesale  and  Retail  Trade 
Establishments,  as  well  as  Investment 
Bankers  and  Stock  Brokers. 

D.  NAICS  Classification 

At  present,  sampling  and  data 
collection  are  conducted  according  to 
the  SIC  Manual  system  of  organization. 
However,  the  PPI  already  has  begim  to 
make  modifications  that  will  permit 
smooth  conversion  to  the  North 
American  Industrial  Classification 
System  (NAICS). 

E.  Electronic  Data  Collection 

The  PPI  is  developing  electronic  data 
collection  procedures  that  will  further 
contribute  to  reducing  respondent 
burden  and  increasing  efficiency.  The 
program  has  been  conducting  a  pilot 
project  where  a  subset  of  respondents 


receives  monthly  price  quotation  forms 
and  provides  responses  through  fax 
technology.  Response  rates  are  better 
using  fax,  suggesting  that  this  method  of 
distributing  and  receiving  the  forms  will 
be  successhil.  Based  on  these  results, 
the  PPI  plans  to  offier  faxing  as  an  option 
to  approximately  30  percent  of 
respondents  in  the  near  future. 

F.  Intemet-Based  Data  Collection 

BLS-wide  efforts  are  being  made  to 
test  the  feasibiUty  of  permitting 
respondents  to  provide  data  through  an 
Internet  web-browser  connection.  While 
this  procedure,  if  implemented,  would 
result  in  a  major  data  collection 
enhancement,  a  large  number  of  security 
issues  must  be  addressed  first.  Systems 
and  procedures  that  protect  the 
confidentiality  of  individual 
respondents'  micro-data,  as  well  as  the 
integrity  of  the  BLS  network  as  a  whole, 
must  be  developed  and  tested. 

Type  of  Review:  Revision  of  a 
currently  approved  collection. 

Agency:  Bureau  of  Labor  Statistics. 

Title:  Producer  Price  Index  Survey. 

OMB  Number:  1220-0008. 

Affected  Public:  Business  and  other 
for-profit. 


Form  No. 

Total  number 
of  respondents 

Frequency 

Total  annual 
responses 

per  response 

Total  burden 
hours 

BLS  1810A.  A1,  8,  C,  Cl,  and  E  

BLS473P 

6.342 
105.0UU 

Owe  

Monttily  

6,342 
1.260.000 

2  Hours 

18  Minutes  ... 

12.684 
378.000 

Total  annual  burden:  390,684  hours. 

Total  Burden  Cost  (capital/startup: 
$0. 

Total  Burden  Cost  (operating/ 
maintenance):  SO. 

Conmients  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  Office  of 
Management  and  Budget  approval  of  the 
information  collection  request;  they  also 
will  become  a  matter  of  pubUc  record. 

Signed  at  Washington,  DC,  this  23rd  day  of 
October  1998. 
W.  Stuart  Rust.  Jr.. 

Chief,  Division  of  Management  Systems, 
Bureau  of  Labor  Statistics. 
(FR  Doc.  98-29001  Filed  10-28-98;  8:45  am] 
■NJJMQCOOt  4«1».44-M 


DEPARTMENT  OF  LABOR 

Mine  Sataty  and  HMtth  Administration 

Patitions  for  Modification 

The  following  parties  have  filed 
petitions  to  modify  the  appUcation  of 
mandatory  safety  standards  under 


section  101(c)  of  the  Federal  Mine 
Safety  and  Health  Act  of  1977. 

1.  Headache  Coal  Company.  Inc. 

[Docket  No.  M-98-87-C1 

Headache  Coal  Company,  Inc.,  Route 
1,  Box  419-Al,  Gray,  Kentucky  40734 
has  filed  a  petition  to  modify  the 
application  of  30  CFR 
75.380(f)(4)(i)(escapeways;  bitimiinous 
and  lignite  mines)  to  its  Roses  Creek 
Mine  (I.D.  No.  15-17074)  located  in 
Whitley  County.  Kentucky.  The 
petitioner  proposes  to  install  two  10 
pound  portable  chemical  fire 
extinguishers  in  the  operators  deck  or  in 
the  scoop  of  each  Mescher  Tractor  at  the 
mine  and  have  the  extinguishers  readily 
accessible  to  the  operator:  to  have  the 
equipment  operator  ins{>ect  each  fire 
extinguisher  daily  before  entering  the 
escapeway;  to  have  the  equipment 
operator  maintain  at  the  mine  a  record 
of  daily  inspections;  and  to  have  a 
sufficient  number  of  spare  fire 
extinguishers  maintained  at  the  mine  in 
case  a  defective  fire  extinguisher  is 
detected.  The  petitioner  asserts  that  the 
proposed  alternative  method  would 


provide  at  least  the  same  measure  of 
protection  as  would  the  mandatory 
standard. 

2.  Headadie  Coal  Company,  Inc. 

(Docket  No.  M-98-88-C] 

Headache  Coal  Company,  Inc.,  Route 
1.  Box  419-Al,  Gray,  Kentucky  40734 
has  filed  a  petition  to  modify  the 
application  of  30  CFR  75.342  (methane 
monitors)  to  its  Roses  Creek  Mine  (I.D. 
No.  15-17074)  located  in  Whitley 
County,  Kentucky.  The  petitioner 
proposes  to  use  hand-held  continuous- 
duty  methane  and  oxygen  indicators 
instead  of  machine-mounted  methane 
monitors  on  three-wheel  tractors  with 
drag  bottom  buckets.  The  petitioner 
asserts  that  the  proposed  alternative 
method  would  provide  at  least  the  same 
measure  of  protection  as  would  the 
mandatory  standard. 

Request  for  Conunents 

Persons  interested  in  these  petitions 
are  encouraged  to  submit  comments  via 
e-mail  to  "comments@msha.gov",  or  on 
a  computer  disk  along  with  an  original 
hard  copy  to  the  Office  of  Standaids, 


Regulations,  and  Variances,  Mine  Safety 
and  Health  Administration.  4015 
Wilson  Boulevard.  Room  627. 
ArUngton.  Virginia  22203.  All 
comments  must  be  postmarked  or 
received  in  that  office  on  or  before 
November  30. 1998.  Copies  of  these 
petitions  are  available  for  inspection  at 
that  address. 

Dated:  October  2 1 , 1 998. 
Carol  J.  Jones, 

Acting  Director.  Office  of  Standards, 
Regulations,  and  Variances. 
[FR  Doc.  98-29026  Filed  10-28-98;  8:45  am] 
BIUJNO  COOC  46ie-4»-P 


NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  THE  HUMANITIES 

National  Endowment  for  tha  Arts; 
Combinad  Arts  Advisory  Panel 
Meeting 

Pursuant  to  Section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Public 
Law  92-463),  as  amended,  notice  is 
hereby  given  that  a  meeting  of  the 
Combined  Arts  Advisory  Panel,  Dance 
Section  (Heritage  &  Preservation  and 
Education  &  Access  categories)  to  the 
National  Cotmcil  on  the  Arts  will  be 
held  on  November  17-20, 1998.  The 
panel  will  meet  from  9:00  a.m.  to  6:00 
p.m.  on  November  17th,  fi^m  9:00  a.m. 
to  6:30  p.m.  on  November  18th  and 
19th.  and  ftt)m  9:30  a.m.  to  4:00  p.m.  on 
November  20th,  in  Room  716  at  the 
Nancy  Hanks  Center,  1100  Pennsylvania 
Avenue,  N.W.,  Washington,  DC  20506. 
A  portion  of  this  meeting,  from  9:30 
a.m.  to  11:00  a.m.  on  November  20th, 
will  be  open  to  the  pubUc  for  a  poUcy 
discussion  on  field  issues  and  needs. 
Leadership  Initiatives,  Millennium 
projects,  and  guidelines. 

The  remaining  portions  of  this 
meeting,  from  9:00  a.m.  to  6:00  p.m.  on 
November  17th,  fi-om  9:00  a.m.  to  6:30 
p.m.  on  November  18th  and  19th,  and 
from  11:00  a.m.  to  4:00  p.m.  on 
November  20th,  are  for  the  purpose  of 
Panel  review,  discussion,  evaluation, 
and  recommendation  on  applications 
for  financial  assistance  under  the 
National  Foundation  on  the  Arts  and  the 
Humanities  Act  of  1965,  as  amended, 
including  information  given  in 
confidence  to  the  agency  by  grant 
applicants.  In  accordance  with  the 
determination  of  the  Chairman  of  May 
14, 1998,  these  sessions  will  be  closed 
to  the  public  pursuant  to  subsection 
(c)(4)(6)  and  (9)(B)  of  section  552b  of 
Title  5,  United  States  Code. 

Any  person  may  observe  meetings,  or 
portions  thereof,  of  advisory  panels 
which  are  open  to  the  public,  and,  if 
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time  allows,  may  be  permitted  to 
participate  in  the  panel's  discussions  at 
the  discretion  of  the  panel  chairman  and 
with  the  approval  of  the  full-time 
Federal  employee  in  attendance. 

If  you  need  special  accommodations 
due  to  a  disability,  please  contact  the 
Office  of  Ac<iessAbility,  National 
Endowment  for  the  Arts,  1100 
Pennsylvania  Avenue,  N.W., 
Washington,  IX:  20506,  202/682-5532, 
TDY-TDD  202/682-5496.  at  least  seven 
(7)  days  prior  to  the  meeting. 

Further  information  with  reference  to 
this  meeting  can  be  obtained  from  Ms. 
Kathy  Plowitz-Worden,  Office  of 
Guidelines  &  Panel  Operations,  National 
Endovtrment  for  the  Arts,  Washington, 
DC  20506,  or  call  202/682-5691. 

Dated:  October  22, 1998. 
Kathy  Plowitz-Worden, 
Panel  Coordinator,  Panel  Operations, 
National  Endowment  for  the  Arts. 
[FR  Doc.  98-28951  Filed  10-28-98:  8:45  am] 
BHJJNQ  OOOE  TSI7-01-M 


NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  THE  HUMANITIES 

National  Endowment  for  the  Arts; 
Combined  Art  Advisory  Panel  Meeting 

Pursuant  to  Section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (PubUc 
Law  92-463),  as  amended,  notice  is 
hereby  given  that  a  meeting  of  the 
Combined  Arts  Advisory  Panel,  Local 
Arts  Agencies  Section  (Heritage  & 
Preservation,  Education  &  Access,  and 
Planning  &  Stabilization  categories)  to 
the  National  Council  on  the  Arts  will  be 
held  on  November  18-19. 1998.  The 
panel  wrill  meet  ftx)m  9:00  a.m.  to  6:00 
p.m.  on  November  18th  and  from  8:30 
a.m.  to  5:30  p.m.  on  November  19th.  in 
Room  730  at  the  Nancy  Hanks  Center, 
1100  Pennsylvania  Avenue,  NW., 
Washington,  DC  20506.  A  portion  of  this 
meeting,  &t>m  3:15  p.m.  to  4:15  p.m.  on 
November  19th,  will  be  open  to  the 
pubhc  for  a  policy  discussion  on  field 
issues  and  needs.  Leadership  Initiatives, 
Millennium  projects,  and  guideUnes. 

The  remaining  portions  of  this 
meeting,  from  9:00  a.m.  to  6:00  p.m.  on 
November  18th  and  from  9:00  a.m.  to 
3:15  p.m.  and  4:15  p.m.  to  5:30  p.m.  on 
November  19th,  are  for  the  purpose  of 
Panel  review,  discussion,  evaluation, 
and  recommendation  on  applications 
for  financial  assistance  under  the 
National  Foundation  on  the  Arts  and  the 
Humanities  Act  of  1965.  as  amended, 
including  information  given  in 
confidence  to  the  agency  by  grant 
applicants.  In  accordance  with  the 
determination  of  the  Chairman  of  May 
14, 1998,  these  sessions  will  be  closed 


to  the  pubUc  pursuant  to  subsection 
(c)(4),  (6)  and  (9)(B)  of  section  552b  of 
Title  5,  United  States  Code. 

Any  person  may  observe  meetings,  or 
portions  thereof,  of  advisory  panels 
which  are  open  to  the  public,  and,  if 
time  allows,  may  be  permitted  to 
participate  in  the  panel's  discussions  at 
the  discretion  of  the  panel  chairman  and 
with  the  approval  of  the  full-time 
Federal  employee  in  attendance. 

If  you  need  special  accommodations 
due  to  a  disability,  please  contact  the 
Office  of  AccessAbility,  National 
Endowment  for  the  Arts.  1100 
Pennsylvania  Avenue,  NW., 
Washington,  DC  20506,  202/682-5532. 
TDY-TDD  202/682-5496,  at  least  seven 
(7)  days  prior  to  the  meeting. 

Further  information  with  reference  to 
this  meeting  can  be  obtained  from  Ms. 
Kathy  Plowitz-Worden.  Office  of 
GuideUnes  &  Panel  Operations,  National 
Endowment  for  the  Arts,  Washington, 
DC  20506.  or  call  202/682-5691. 

Dated:  October  22,  1998. 
Kathy  Plo%ntz-Wonleii. 
Panel  Coordinator,  Panel  Operations, 
National  Endowment  for  the  Arts. 
[FR  Doc.  98-28952  Filed  10-28-98;  8:45  am] 
SLIMQ  OOOC  7SS7-ai-« 


NATIONAL  SaENCE  FOUNDATKM 

Special  Emphasis  Panel  in  Electrical 
and  Communications  Systems;  Notice 
of  I 


In  accord  with  the  Federal  Advisory 
Committee  Act  (Pub.  L  92-463,  as 
amended),  the  National  Science 
Foundation  announces  the  following 
meetings: 

Name:  Special  Emphasis  Panel  in 
Electrical  and  Communications  Systems 
(1196). 

1.  Date  and  Times:  November  16. 1998; 
8:30  to  5:00  p.m.  each  day. 

Contact:  Eh-.  Usha  Varshney.  Program 
Director,  Division  of  Electrical 
Communications  Systems,  Room  675.  703- 
306-1340. 

2.  Dates  and  Times:  November  16-17. 
1998;  8:30  to  5KX)  p.m.  each  day. 

Contact:  Dr.  Magdy  Iskander.  Program 
Director.  Division  of  Electrical 
Communications  Systems,  Room  675.  703- 
306-1340. 

f^ace:  National  Science  Foundation,  4201 
Wilson  Blvd.,  Arlington.  VA. 

Type  ofASeetings:  Closed. 

t^rpose  of  Meetings:  To  provide  advice 
and  recommendations  concerning  proposals 
submitted  to  NSF  for  financial  support. 

Agenda:  To  review  and  evaluate  CAREER- 
ECS  proposals  submitted  to  the  Division  as 
f>art  of  the  selection  process  for  awards. 

Reasons  for  Closing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
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technical  infonxMtion;  financial  data,  such  as 
salaries,  and  personal  information 
concerning  individuals  associated  with  the 
proposals.  These  matters  are  exempt  under  5 
use  5S2b(c)(4)  and  (6)  of  the  Government  in 
the  Sunshine  Act. 

Dated:  October  26, 1998. 
M.  ftabacca  Winkfor. 
Committae  Management  Officer. 
IFR  Doc  9»-28981  Filed  10-2S-98;  8:45  am] 
■LUNOOOM  7IM-«1-«I 


NATIONAL  SCIENCE  FOUNDATION 

Special  Emphasis  Panel  in 
Oeoedencee;  Notice  of  Meeting 

In  accordance  virith  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting. 

Niojne:  Special  Emphasis  Panel  in 
Geosciencas  (1756). 

Date  and  Time:  November  23. 1998:  8:30 
am-5:00  pm. 

Place:  Room  770,  National  Science 
Foundation,  4201  Wilson  Blvd.,  Arlington, 
VA. 

Type  of  Meeting:  Qoaed. 

Contact  person:  Dr.  Michael  Mayhew, 
Program  Director,  Education  and  Human 
Resources  Program,  Division  of  Earth 
Sciences,  Room  785,  National  Science 
Foundation,  4201  Wilson  Blvd.,  Arlington, 
VA  22230.  Telephone:  (703)  306-1557. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  NSF  for  financial  support. 

Agenda:  To  review  and  evaluate  REU-Sites 
Panel  proposals  as  part  of  the  selection 
process  for  awards. 

Reason  for  Closing:  The  proposal  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information:  financial  data,  such  as 
salaries;  and  personal  information 
concerning  individuals  associated  with  ten 
proposals.  These  matters  are  exempt  under  5 
U.S.C  552(c),  (4)  and  (6)  of  the  Government 
in  the  Sunshine  Act. 

Dated:  October  26, 1998. 
M.  Kebacca  Winkln-. 
Committee  Management  Officer. 
(PR  Doc.  98-28982  Filed  10-28-98:  8:45  am) 


NATIONAL  SCIENCE  FOUNDATION 

PrssidsnTs  Commltlse  on  the  National 
Medal  of  Science:  NoUce  of  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting: 

Name:  President's  Conunittee  on  the 
National  Medal  of  Science  (1182). 


Dote  and  Time:  Monday,  December  7, 
1998,  8:30  a.m.-3:00  pjn. 

Place:  Room  1235,  National  Science 
Foundation.  4201  Wilson  Blvd.  Arlington. 
VA. 

Type  of  Meeting:  Qoaed. 

Contact  Person:  Mrs.  Susan  E.  Fannoney, 
Program  Manager,  Room  1220,  National 
Science  Foundation,  4201  Wilson  Blvd. 
Arlington,  VA  22230.  Telephone:  703/306- 
1096. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  to  the  F^ident  in  the 
selection  of  the  National  Medal  of  Science 
recipients. 

Agenda:  To  review  and  evaluate 
nominations  as  part  of  the  selection  process 
for  awards. 

Reason  for  Closing:  The  nominations  being 
reviewed  include  information  of  a  personal 
nature  where  disclosure  would  constitute 
unwarranted  invasions  of  personal  privacy. 
These  matters  are  exempt  under  5  U.S.C. 
5S2b(c)(6)  of  the  Government  in  the  Sunshine 
Act. 

Dated:  October  26, 1998. 
M.  RalMoca  Winklw, 

Committee  Management  Officer. 

(FR  Doc.  98-28979  Filed  10-28-98;  8:45  am] 

■LUNO  COM  THS-01-M 


NATIONAL  SaENCE  FOUNDATKNI 

SfMClal  Emphaais  Panel  In  Social, 
Behavioral,  and  Economic  Sclencea; 
Notice  of  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
foimdation  annoimces  the  following 
meeting  of  the  Special  Emphasis  Panel 
in  Social,  Behavioral,  and  Economic 
Sciences  (#1766). 

Date  and  Time:  December  3-4. 1998;  8:30 
a.m.-5M)  p.m. 

Room:  320. 

Contact  Person:  Ms.  Bonney  Sheahan, 
Division  of  Social,  Behavioral,  and  Economic 
Research,  4201  Wilson  Blvd.  Arlington,  VA 
22230.  Telephone:  703-306-1733. 

Agenda:  To  review  and  evaluate  Research 
Experiences  for  Undergraduates  Site 
proposals  as  part  of  the  selection  process  for 
awards. 

Type  of  Meeting:  Closed. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  NSF  for  financial  support 

Reason  for  Closing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information:  financial  data,  such  as 
salaries  and  personal  information  concerning 
individuals  associated  with  the  proposals. 
These  matters  are  exempt  under  5  U.S.C. 
5S2b(c)  (4)  and  (6)  of  the  Government  in  the 
Sunshine  Act. 

Dated:  October  26, 1998. 
M.  Rafaeoca  WinUer. 
Committee  Manaffeaient  Officer. 
IFR  Doc.  98-28980  Filed  10-28-98;  8:45  am] 
MUMQOooc  7sas-ei-M 


NUCLEAR  REGULATORY 
COMMWtaON 

[DodiM  Nos.  8TN  SO-464, 8TN  S(M6S,  SIN 
50-46S,  8TN  50-457] 

Commonwealth  Edtoon  Co.;  Notice  of 
Consideration  of  laauanee  of 
Amendments  to  Fadltty  Operating 
Ucanaea  and  Opportunity  for  a 
Hearing 

The  U.S.  Nuclear  Regulatory 
(Commission  (the  Commission)  is 
considering  issuance  of  an  amendment 
to  Facility  Operating  License  Nos.  NPF- 
37  and  NPF-66.  issued  to 
Commonwealth  Edison  Company 
(ComEd,  the  licensee)  for  operation  of 
Byron  Station,  Units  1  and  2,  located  in 
C%le  County,  Illinois  and  Facility 
Operating  License  Nos.  NPF-72  and 
NPF-77,  issued  to  ComEd  for  operation 
of  Braidwood. Station.  Units  1  and  2, 
located  in  Will  County,  Illinois. 

The  proposed  amendments  present  a 
full  conversion  from  the  current 
Technical  Specifications  (TS)  to  TS 
based  on  NUREG-1431,  Revision  1. 
"Standard  Technical  Specifications — 
Westinghouse  Plants,"  dated  April 
1995.  NUREG-1431  has  been  developed 
through  worldng  groups  composed  of 
both  NRC  staff  members  and  industry 
representatives  and  has  been  endorsed 
by  the  staff  as  part  of  an  industry-wide 
initiative  to  standardize  and  improve 
TS.  The  December  13, 1996,  application 
was  supplemented  by  letters  dated 
February  24,  September  2,  October  10, 
October  28  and  December  8, 1997  and 
January  27,  January  29,  February  6, 
February  13,  February  24,  February  26, 
April  13,  April  16,  June  1,  Jime  2,  July 
2.  July  8,  July  30,  July  31,  August  11, 
August  12,  September  21,  September  25, 
October  1,  October  2,  October  5  and 
October  IS,  1998.  As  part  of  this^ 
submittal,  ComEd  has  applied  the 
criteria  contained  in  the  Commission's 
"Final  Policy  Statement  on  Technical 
Specification  Improvements  for  Nuclear 
Power  Reactors  (final  policy 
statement),"  published  in  the  Federal 
Register  on  July  22, 1993  (58  FR  39132), 
to  the  current  Byron  and  Braidwood  TSs 
and  using  NUREG-1431  as  a  basis, 
developed  a  proposed  set  of  improved 
TSs  for  Byron  and  Braidwood.  The 
criteria  in  the  final  policy  statement 
were  subsequently  added  to  10  CFR 
50.36,  "Technical  Specifications,"  in  a 
rule  change  which  was  published  in  the 
Federal  Register  on  July  19, 1995  (60  FR 
36953)  and  became  effective  on  August 
18, 1995. 

The  licensee  has  categorized  the 
proposed  changes  to  the  existing  TSs 
into  five  general  groupings.  These 
groupings  are  characterized  as 
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administrative  changes,  relocated 
changes,  more  restrictive  changes,  less 
restrictive  changes,  and  removed  detail. 

Administrative  changes  are  those  that 
involve  restructuring,  renumbering, 
rewording,  interpretation  and  complex 
rearranging  of  requirements  and  other 
changes  not  affecting  technical  content 
or  substantially  revising  an  operational 
requirement.  The  reformatting, 
renumbering  and  rewording  process 
reflects  the  attributes  of  NUREG-1431 
and  do  not  involve  technical  changes  to 
the  existing  TSs.  The  proposed  changes 
include:  (a)  providing  the  appropriate 
numbers,  etc.,  for  NUREG-1431 
bracketed  information  (information 
wliich  must  be  supplied  on  a  plant- 
specific  basis,  and  which  may  change 
from  plant  to  plant),  (b)  identifying 
plant-specific  wording  for  system 
names,  etc.,  and  (c)  changing  NUREG- 
1431  section  wording  to  conform  to 
existing  licensee  practices.  Such 
changes  are  administrative  in  nature 
and  do  not  impact  initiatora  of  analyzed 
events  or  assimned  mitigation  of 
accident  or  transient  events. 

More  restrictive  changes  are  those 
involving  more  stringent  requirements 
for  operation  of  the  facility  or  eliminate 
existing  flexibility.  These  more  stringent 
requirements  do  not  result  in  operation 
that  wall  alter  assimiptions  relative  to 
mitigation  of  an  accident  or  transient 
event.  The  more  restrictive  requirements 
will  not  alter  the  operation  of  process 
variables,  structures,  systems  and 
components  described  in  the  safety 
analyses.  For  each  requirement  in  the 
current  Byron  and  Braidwood  TSs  that 
is  more  restrictive  than  the 
corresponding  requirement  in  NUREG- 
1431  which  the  licensee  proposes  to 
retain  in  the  improved  Technical 
Specifications  (iTSs),  they  have 
provided  an  explanation  of  why  they 
have  concluded  that  retaining  die  more 
restrictive  requirement  is  desirable  to 
ensure  safe  operation  of  the  facilities 
because  of  specific  design  featiues  of  the 
plant 

Less  restrictive  changes  are  those 
where  current  requirements  are  relaxed 
or  eliminated,  or  new  flexibility  is 
provided.  The  more  significant  "less 
restrictive"  requirements  are  justified  on 
a  case-by-case  basis.  When  requirements 
have  been  shown  to  provide  little  or  no 
safety  benefit,  their  removal  fit>m  the 
TSs  may  be  appropriate.  In  most  cases, 
relaxations  previously  granted  to 
individual  plants  on  a  plant-specific 
basis  were  the  result  of  (a)  generic  NRC 
actions,  (b)  new  NRC  staff  positions  that 
have  evolved  &t>m  technological 
advancements  and  operating 
experience,  or  (c)  resolution  of  the 
Owners  Groups'  comments  on  the 


improved  Standard  Technical 
Specifications  (iSTS).  Generic 
relaxations  contained  in  NUREG-1431 
were  reviewed  by  the  staff  and  found  to 
be  acceptable  because  they  are 
consistent  with  current  licensing 
practices  and  NRC  regulations.  The 
licensee's  design  will  be  reviewed  to 
determine  if  the  specific  design  basis 
and  licensing  basis  are  consistent  with 
the  technical  basis  for  the  model 
requirements  in  NUREG-1431  and, 
thus,  provides  a  basis  for  these  revised 
TSs  or  if  relaxation  of  the  requirements 
in  the  current  TSs  is  warranted  based  on 
the  justification  provided  by  the 
licensee. 

Some  less  restrictive  changes  involve 
removal  of  detail  from  the  current  TS  to 
a  licensee-controlled  document.  The 
details  being  removed  bom  the  current 
TS  are  not  assimied  to  be  an  initiator  of 
any  analyzed  event  and  are  not  assumed 
to  mitigate  accidents  or  transients. 
Therefore,  the  relocation  does  not 
involve  a  significant  increase  in  the 
pn^bility  or  consequences  of  an 
accident  previously  evaluated.  Moving 
some  details  to  a  licensee-controlled 
document  will  not  involve  a  significant 
change  in  design  or  operation  of  the 
plant  and  no  hardware  is  lieing  added 
to  the  plant  as  part  of  the  proposed 
changes  to  the  current  TS.  The  changes 
will  not  alter  assumptions  made  in  the 
safety  analysis  and  licensing  basis. 
Therefore,  the  changes  will  not  create 
the  possibility  of  a  new  or  different  kind 
of  accident  from  any  accident 
previously  evaluated.  The  changes  do 
not  reduce  the  nmrgin  of  safety  since 
they  have  no  impact  on  any  safety 
analysis  assumptions. 

Some  less  restrictive  changes  involve 
the  relocation  of  entire  specifications, 
which  contain  surveillance 
requirements  for  structures,  systems, 
components  or  variables  that  do  not 
meet  the  criteria  for  inclusion  in  the 
TSs.  Relocated  changes  are  those 
current  TS  requirements  which  do  not 
satisfy  or  fall  within  any  of  the  four 
criteria  specified  in  the  Commission's 
policy  statement  and  may  be  relocated 
to  appropriate  licensee-controlled 
documents. 

The  licensee's  application  of  the 
screening  criteria  is  described  in  that 
portion  of  their  December  13, 1996, 
application  titled.  "Application  of 
Election  Criteria  to  the  Bynxa/ 
Braidwood  Technical  Specifications." 
The  affected  structures,  systems 
components  or  variables  are  not 
assumed  to  be  initiators  of  analyzed 
events  and  are  not  assumed  to  mitigate 
accident  or  transient  events.  The 
requirements  and  surveillances  for  these 
affected  structures,  systems. 


components  or  variables  will  be 
relocated  fit>m  the  TS  to 
administratively  controlled  docimtents 
such  as  the  Updated  Final  Safety 
Analysis  Report  (UFSAR),  the  TS  Bases, 
the  Technical  Requirements  Manual 
(TRM).  the  Selected  Licensee 
Commitments  or  plant  procedures. 
Changes  made  to  these  documents  will 
be  made  pursuant  to  10  CFR  50.59  or 
other  appropriate  control  mechanisms. 
In  addition,  the  affected  structiues, 
systems,  components  or  variables  are 
addressed  in  existing  surveillance 
procedures  which  are  also  subject  to  10 
CFR  50.59.  These  proposed  changes  will 
not  impose  or  eliminate  any 
requirements. 

Before  issuance  of  the  proposed 
license  amendments,  the  Commission 
will  have  made  findings  required  by  the 
Atomic  Energy  Act  of  1954.  as  amended 
(the  Act)  and  the  Commission's 
regulations. 

By  November  30. 1998.  the  licensee 
may  file  a  request  for  a  hearing  with 
respect  to  issuance  of  the  amendments 
to  the  subject  facility  operating  licenses 
and  any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  vmtten  request 
for  a  hearing  and  a  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and  a 
petition  for  leave  to  intervene  shall  lie 
filed  in  accordance  with  the 
Commission's  "Rules  of  Practice  for 
Domestic  Licensing  Proceedings"  in  10 
CFR  Part  2.  Interested  persons  should 
consult  a  current  copy  of  10  CFR  2.714 
which  is  available  at  the  Commission's 
Public  Document  Room,  the  Gelman 
Building.  2120  L  Street,  NW., 
Washington,  DC.  and  at  the  local  public 
document  room  located  at  the:  for 
Byron,  the  Byron  Public  Library  District. 
109  N.  Franklin,  P.O.  Box  434.  Byron. 
Illinois  61010;  for  Braidwood.  the 
Wibnington  Public  Library.  201  S. 
Kankakee  Street.  Wilmington.  Illinois 
60481.  If  a  request  for  a  hearing  or 
petition  for  leave  to  intervene  is  filed  by 
the  above  date,  the  Commission  or  an 
Atomic  Safety  and  Licensing  Board, 
designated  by  the  Conunissi(Hi  or  by  the 
Chairman  of  the  Atomic  Safety  and 
Licensing  Board  Panel,  will  rule  on  the 
request  and/or  petition:  and  the 
Secretary  or  the  designated  Atomic 
Safety  and  Licensing  Board  will  issue  a 
notice  of  hearing  or  an  appropriate 
order.  

As  required  by  10  CFR  2.714,  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specificaUy  e^qtlain  the  rassons 
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why  intervention  should  he  permitted 
with  particular  reference  to  the 
following  factors:  (1)  the  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  party  to  the  proceeding:  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  1 5  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  a  petitioner  shall  file  a 
supplement  to  the  petition  to  intervene 
which  must  include  a  list  of  the 
contentions  which  are  sought  to  be 
litigated  in  the  matter.  Each  contention 
must  consist  of  a  specific  statement  of 
the  issue  of  law  or  fact  to  be  raised  or 
controverted.  In  addition,  the  petitioner 
shall  provide  a  brief  explanation  of  the 
bases  of  the  contention  and  a  concise 
statement  of  the  alleged  hcts  or  expert 
opinion  which  support  the  contention 
and  on  which  the  petitioner  intends  to 
rely  in  proving  the  contention  at  the 
hearing.  The  petitioner  must  also 
provide  references  to  those  specific 
sources  and  documents  of  which  the 
petitioner  is  aware  and  on  which  the 
petitioner  intends  to  rely  to  establish 
those  facts  or  expert  opinion.  Petitioner 
must  provide  sufficient  information  to 
show  that  a  genuine  dispute  exists  with 
the  applicant  on  a  material  issue  of  law 
or  fact.  Contentions  shall  be  limited  to 
matters  within  the  scope  of  the 
amendments  under  consideration.  The 
contention  must  be  one  which,  if 
proven,  would  entitle  the  petitioner  to 
relief.  A  petitioner  who  fails  to  file  such 
a  supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with  . 
the  Secretary  of  the  Commission,  U.S. 


Nuclear  Regiilatory  Commission, 
Washington.  DC  20555-0001.  Attention: 
Rulemaking  and  Adjudications  Staff,  or 
may  be  delivered  to  the  Commission's 
Public  Document  Room,  the  Gelman 
Building,  2120  L  Street.  NW., 
Washington,  DC.  by  the  above  date.  A 
copy  of  the  petition  should  also  be  sent 
to  the  Office  of  the  General  Counsel. 
U.S.  Nuclear  Regulatory  Commission, 
Washington.  DC  20555-0001.  and  to 
Michael  I.  Miller.  Esquire;  Sidley  and 
Austin,  One  First  National  Plaza. 
Chicago,  Illinois  60603.  attorney  for  the 
licensee. 

Nontimely  filings  of  petitions  for 
leave  to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
presiding  Atomic  Safety  and  Licensing 
Board  that  the  petition  and/or  request 
should  be  granted  based  upon  a 
balancing  of  the  factors  specified  in  10 
CFR  2.714(a)(l)(iHv)  and  2.714(d). 

If  a  request  for  a  hearing  is  received, 
the  Commission's  staff  may  issue  the 
amendment  after  it  completes  its 
technical  review  and  prior  to  the 
completion  of  any  required  hearing  if  it 
publishes  a  further  notice  for  public 
comment  of  its  proposed  finding  of  no 
significant  hazards  consideration  in 
accordance  with  10  CFR  50.91  and 
50.92. 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendments  dated  E)ecember  13, 1996, 
as  supplemented  by  letters  dated 
February  24,  September  2,  October  10, 
October  28  and  December  8, 1997  and 
January  27,  January  29,  February  6, 
February  13,  February  24,  February  26, 
April  13,  April  16,  Jime  1,  June  2,  July 
2,  July  8,  July  30,  July  31,  August  11, 
August  12,  September  21,  September  25, 
October  1,  October  2,  October  5  and 
October  IS,  1998,  which  are  available 
for  public  inspection  at  the 
Commission's  Public  Document  Room, 
the  Gelman  Building,  2120  L  Street 
NW.,  Washington,  DC.  and  at  the  local 
public  dociiment  room  located  at:  for 
Byron,  at  the  Byron  Public  Library 
District.  109  N.  Franklin.  P.O.  Box  434, 
Byron.  Illinois  61010;  and  for 
Braidwood,  at  the  Wilmington  Public 
Library,  201  S.  Kankakee  Street, 
Wilmington,  Illinois  60481. 

Dated  at  Rockville.  Maryland,  this  23d  day 
ofOctoberl998. 


For  the  Nuclear  Regulatory  Commission. 
RaBinR.Aasa. 

Project  ManagBF.  Project  Directorate  in-2. 
Division  ofReactorProjectg—nUIV.  Office  of 
Nuclear  Reactor  Regulation. 
(PR  Doc.  98-26992  Filed  10-28-98;  8:45  am] 
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NUCLEAR  REGULATORY 

[Doctot  Noe.  50-445  and  S(M46] 

Tu  Electric;  Notloe  of  Consideration  of 
Issuance  of  Amendment  to  Facility 
Operating  Ucense  and  Opportunity  for 
a  Hearing 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  amendment 
to  Facility  Operating  License  Nos.  NPF- 
87  and  NPF-89,  issued  to  the  TU 
Electric  (TUE  or  the  licensee),  for 
operation  of  the  Comanche  Peak  Steam 
Electric  Station.  Units  1  and  2  (CPSES), 
located  in  Somervell  County.  Texas. 

The  proposed  amendment,  requested 
by  the  licensee  in  a  letter  dated  May  15. 
1997,  as  supplemented  by  letters  dated 
June  26,  August  5,  August  28.  and 
September  24.  and  October  21. 1998, 
would  represent  a  full  conversion  from 
the  current  Technical  Speafications 
(CTS)  to  a  set  of  improved  Technical 
Specifications  (ITS)  based  on  NUREG- 
1431.  "Standard  Technical 
Specifications,  Westinghouse  Plants," 
Revision  1,  dated  April  1995.  NUREG- 
1431  has  been  developed  by  the 
Commission's  staff  through  working 
groups  composed  of  both  NRC  staff 
members  and  industry  representatives, 
and  has  been  endorsed  by  the  staff  as 
part  of  an  industry-wide  initiative  to 
standardize  and  improve  the  Technical 
Specifications  for  nuclear  power  plants. 
As  part  of  this  submittal,  the  licensee 
has  applied  the  criteria  contained  in  the 
Commission's  "Final  Policy  Statement 
on  Technical  Specification 
Improvements  for  Nuclear  Power 
Reactors  (Final  Policy  Statement)." 
published  in  the  Federal  Register  on 
July  22. 1993  (58  FR  39132),  to  the  CTS, 
and,  using  NUREG-1431  as  a  basis, 
proposed  an  ITS  for  CPSES.  The  criteria 
in  the  Final  Policy  Statement  were 
subsequently  added  to  10  CFR  50.36, 
"Technical  Specifications,"  in  a  rule 
change  that  was  published  in  the 
Federal  Register  on  July  19, 1995  (60  FR 
36953)  and  became  effective  on  August 
18,  1995. 

This  conversion  is  a  joint  effort  in 
concert  with  three  other  utilities:  Pacific 
Gas  &  Electric  Company  for  Diablo 
Canyon  Power  Plant.  Units  1  and  2 
(Docket  Nos.  50-275  and  50-323); 
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Union  Electric  Company  for  Callaway 
Plant  (Docket  No.  50-483);  and  Wolf 
Creek  Nuclear  Operating  Corporation  for 
Wolf  Creek  Generating  Station  (Docket 
No.  50-482).  This  joint  effort  includes  a 
common  methodology  for  the  licensees 
in  marking-up  the  CTS  and  NUREG- 
1431  Specifications,  and  the  NUREG- 
1431  Bases,  that  has  been  accepted  by 
the  staff.  This  includes  the  convention 
that,  if  the  words  in  a  CTS  specification 
are  not  the  same  as  the  words  in  the  ITS 
specification  but  they  mean  the  same  or 
have  the  same  requirements  as  the 
words  in  the  ITS  specification,  the 
licensees  do  not  indicate  or  describe  a 
change  to  the  CTS. 

This  common  methodology  is 
discussed  at  the  end  of  Enclosiu«  2, 
"Mark-Up  of  Current  TS";  Enclosure  5a, 
"Marit.-Up  of  NUREG-1431 
Specifications';  and  Enclosure  5b, 
"Mark-Up  of  NUREG-1431  Bases,  for 
each  of  the  14  separate  ITS  sections  that 
were  submitted  with  the  licensee's 
application.  For  each  of  the  14  ITS 
sections,  there  is  also  the  following: 
Enclosure  1,  the  cross  reference  table, 
sorted  by  CTS  and  ITS  Specifications; 
Enclosure  3,  the  description  of  the 
changes  to  the  CTS  section  and  the 
comparison  table  showing  which  plants 
(of  the  four  licensees  in  the  joint  effort) 
that  each  change  applies  to;  Enclosure  4, 
the  no  significant  hazards  consideration 
(NHSC)  of  10  CFR  50.91  for  the  changes 
to  the  CTS  with  generic  NHSCs  for 
administrative,  more  restrictive, 
relocation,  and  moving-out-of-CTS 
changes,  and  individual  NHSCs  for  less 
restrictive  changes  and  wath  the 
organization  of  the  NHSC  evaluation 
discussed  in  the  beginning  of  the 
enclosure;  and  Enclosure  6,  the 
descriptions  of  the  differences  fitim 
NUREG-1431  Specifications  and  the 
comparison  table  showing  which  plants 
(of  the  four  licensees  in  the  joint  effort) 
that  each  difference  applies  to.  Another 
convention  of  the  common  methodology 
is  that  the  technical  justifications  for  the 
less  restrictive  changes  are  included  in 
the  NHSCs. 

The  licensee  has  categorized  the 
proposed  changes  to  the  CTS  into  four 
general  groupings.  These  groupings  are 
characterized  as  administrative  changes, 
relocated  changes,  more  restrictive 
changes  and  less  restrictive  changes. 

Administrative  changes  are  those  that 
involve  restructuring,  renumbering, 
rewording,  interpretation  and  complex 
rearranging  of  requirements  and  other 
changes  not  affecting  techmcal  content 
or  substantially  revising  an  operating 
requirement.  "The  reformatting, 
renimibering  and  rewording  process 
reflects  the  attributes  of  NUREG-1431 
and  does  not  involve  technical  changes 


to  the  existing  TS.  The  proposed 
changes  include:  (a)  providing  the 
appropriate  numbers,  etc.,  for  NUREG- 
1431  bracketed  information 
(information  that  must  be  supplied  on  a 
plant-specific  basis,  and  which  may 
change  from  plant  to  plant),  (b) 
identifying  plant-specific  wording  for 
system  names,  etc.,  and  (c)  changing 
NUREG-1431  section  wording  to 
conform  to  existing  licensee  practices. 
Such  changes  are  administrative  in 
nature  and  do  not  impact  initiators  of 
analyzed  events  or  assumed  mitigation 
of  accident  or  transient  events. 

Relocated  changes  are  those  involving 
relocation  of  requirements  and 
surveillances  for  structures,  systems, 
components,  or  variables  that  do  not 
meet  the  criteria  for  inclusion  in  TS. 
Relocated  changes  are  those  current  TS 
requirements  that  do  not  satisfy  or  fall 
within  any  of  the  four  criteria  specified 
in  the  Commission's  policy  statement 
and  may  be  relocated  to  appropriate 
licensee-controlled  documents. 

The  licensee's  application  of  the 
screening  criteria  is  described  in 
Attachment  2  to  its  May  15, 1997, 
submittal,  which  is  entitled,  "General 
Description  and  Assessment."  The 
affected  structures,  systems, 
components  or  variables  are  not 
assumed  to  be  initiat(»s  of  analyzed 
events  and  are  not  assumed  to  mitigate 
accident  or  transient  events.  The 
requirements  and  surveillances  for  these 
affected  structures,  systems, 
components,  or  variables  will  be 
relocated  &t>m  the  TS  to 
administratively  controlled  documents 
such  as  the  quality  assurance  program, 
the  final  safety  analysis  report  (FSAR), 
the  ITS  BASES,  the  Technical 
Requirements  Manual  (TRM)  that  is 
incorporated  by  reference  in  the  FSAR, 
the  Core  Operating  Limits  Report 
(COLR),  the  Offsite  Dose  Calculation 
Manual  (ODCM).  the  Inservice  Testing 
(1ST)  Program,  or  other  licensee- 
controlled  documents.  Changes  made  to 
these  documents  will  be  made  pursuant 
to  10  CFR  50.59  or  other  appropriate 
control  mechanisms,  and  may  be  made 
without  prior  NRC  review  and  approval. 
In  addition  the  afiiected  structures, 
systems,  components,  or  variables  are 
addressed  in  existing  surveillance 
procedures  that  are  also  subject  to  10 
CFR  50.59.  These  proposed  changes  will 
not  impose  or  eliminate  any 
requirements. 

More  restrictive  changes  are  those 
involving  more  stringent  requirements 
compared  to  the  CTS  for  operation  of 
the  facility.  These  more  stringent 
requirements  do  not  result  in  operation 
that  will  alter  assumptions  relative  to 
the  mitigation  of  an  accident  or 


transient  event.  The  more  restrictive 
requirements  will  not  alter  the  operation 
of  process  variables,  structures,  systems, 
and  components  described  in  the  safety 
analyses.  For  each  requirement  in  the 
CTS  that  is  more  restrictive  than  the 
corresponding  requirement  in  NUREG- 
1431  that  the  licensee  proposes  to  retain 
in  the  ITS,  they  have  provided  an 
explanation  of  why  they  have 
concluded  that  retaining  the  more 
restrictive  requirement  is  desirable  to 
ensure  safe  operation  of  the  facility 
because  of  specific  design  features  of  the 
plant. 

Less  restrictive  changes  are  those 
where  CTS  requirements  are  relaxed  or 
eliminated,  or  new  plant  operational 
flexibility  is  provided.  The  more 
significant  "less  restrictive" 
requirements  are  justified  on  a  case-by- 
case  basis.  When  requirements  have 
been  shown  to  provide  Uttle  or  no  safety 
benefit,  their  removal  frtnn  the  TS  may 
be  appropriate.  In  most  cases, 
relaxations  previously  granted  to 
individual  plants  on  a  plant-specific 
basis  were  Uie  romlt  of  (a)  generic  NRC 
actions,  (b)  new  NRC  staff  positions  that 
have  evolved  frtnn  technological 
advancements  and  operating 
experi«ic8,  or  (c)  resolution  of  the 
Owners  Groups'  comments  on  the 
Improved  Standard  Technical 
Specifications.  Generic  relaxations 
contained  in  NUREG-1431  were 
reviewed  by  the  staff  and  foimd  to  be 
acceptable  because  they  are  consistent 
with  current  licensing  practices  and 
NRC  regulations.  The  licensee's  design 
will  be  reviewed  to  determine  if  the 
specific  design  basis  and  licensing  basis 
are  consistent  with  the  tec^mical  basis 
for  the  model  requirements  in  NUREG- 
1431,  thus  providing  a  basis  for  these 
revised  TS,  or  if  relaxation  of  the 
requirements  in  the  current  TS  is 
warranted  based  on  the  justification 
provided  by  the  licensee. 

These  administrative,  relocated,  more 
restrictive,  and  less  restrictive  changes 
to  the  requirements  of  the  CTS  do  not 
result  in  operations  that  will  alter 
assumptions  relative  to  mitigation  of  an 
analyzed  accident  or  transient  event. 

In  addition  to  the  proposed  changes 
solely  involving  the  conversion,  there 
are  also  changes  proposed  that  are 
diff«enoes  to  the  requirements  in  both 
the  CTS  and  the  Improved  Standard 
Technical  Specifications  (NUREG- 
1431).  These  proposed  beyond-scope 
issues  to  the  ITS  conversion  are  as 
follows: 

1.  ITS  3.1.7,  a  new  action  added  for 
more  than  one  digital  rod  position 
indicator  per  group  inoperable. 

2.  TVS  surveillance  requirement  (SR) 
3.2.1.2,  frequency,  within  24  hours  for 
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verifying  the  axial  heat  flux  hot  channel 
factor  is  within  limit  after  achieving 
equihbrium  conditions. 

3.  ITS  LCO  3.5.5.  Action  A,  increases 
the  reactor  coolant  piunp  seal  injection 
flow  completion  time  from  4  to  72  hours 
for  the  action. 

4.  ITS  SR  3.6.3.7.  note  added  to  not 
require  leak  rate  test  of  containment 
purge  valves  with  resiUent  seals  when 
penetration  flow  path  is  isolated  by 
leak-tested  blank  flanns. 

5.  ITS  LCO  3.7.15,  oianges  reference 
for  the  spent  fiiel  pool  level  from  that 
above  top  of  fiiel  stored  in  racks  to  that 
above  the  top  of  racks. 

6.  ITS  5.6.5,  adds  refueling  boron 
concentration  limits  to  the  core 
operating  limits  report. 

7.  ITS  5.7,  changes  limits  for  high 
radiation  areas  to  reflect  the 
requirements  of  revised  10  CFR  Part  20. 

Before  issuance  of  the  proposed 
license  amendments,  the  Commission 
will  have  made  findings  required  by  the 
Atomic  Energy  Act  of  1954,  as  amended 
(the  Act)  and  the  Commission's 
reeulations. 

By  November  30, 1998.  the  licensee 
may  file  a  request  for  a  hearing  with 
respect  to  issuance  of  the  amendments 
to  the  subject  facility  operating  licenses 
and  any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wfishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  request 
for  a  hearing  and  a  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and  a 
petition  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the 
Commission's  "Rules  of  Practice  for 
Domestic  Licensing  Proceedings"  in  10 
CFR  Part  2.  Interested  persons  should 
consult  a  current  copy  of  10  CFR  2.714 
which  is  available  at  the  Commission's 
Public  Document  Room,  the  Gelman 
Building.  2120  L  Street.  NW.. 
Washington.  DC.  and  at  the  local  public 
document  room  located  at  the 
University  of  Texas  at  Arlington  Library. 
Government  PubUcations/Maps,  702 
CoUege.  P.O.  Box  19497.  ArUngton.  TX 
76019.  If  a  request  for  a  hearing  or 
petition  for  leave  to  intervene  is  filed  by 
the  above  date,  the  Commission  or  an 
Atomic  Safety  and  Licensing  Board, 
designated  by  the  Commission  or  by  the 
Chairman  of  the  Atomic  Safety  and 
Licensing  Board  Panel,  will  rule  on  the 
request  and/or  petition:  and  the 
Secretary  or  the  designated  Atomic 
Safety  and  Licensing  Board  will  issue  a 
notice  of  hearing  or  an  appropriate 
order. 

As  required  by  10  CFR  2.714.  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 


results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  the  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  a  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding:  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  a  petitioner  shall  file  a 
supplement  to  the  petition  to  intervene 
which  must  include  a  list  of  the 
contentions  which  are  sought  to  be 
litigated  in  the  matter.  Each  contention 
must  consist  of  a  specific  statement  of 
the  issue  of  law  or  fact  to  be  raised  or 
controverted.  In  addition,  the  petitioner 
shall  provide  a  brief  explanation  of  the 
bases  of  the  contention  and  a  concise 
statement  of  the  alleged  facts  or  expert 
opinion  which  support  the  contention 
and  on  which  the  petitioner  intends  to 
rely  in  proving  the  contention  at  the 
hearing.  The  petitioner  must  also 
provide  references  to  those  specific 
sources  and  documents  of  which  the 
petitioner  is  aware  and  on  which  the 
petitioner  intends  to  rely  to  estabUsh 
those  facts  or  expert  opinion.  Petitioner 
must  provide  sufficient  information  to 
show  that  a  genuine  dispute  exists  with 
the  appUcant  on  a  material  issue  of  law 
or  fact.  Contentions  shall  be  limited  to 
matters  within  the  scope  of  the 
amendment  under  consideration.  The 
contention  must  be  one  which,  if 
proven,  would  entitle  the  petitioner  to 
relief.  A  petitioner  who  fails  to  file  such 
a  supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
bearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 


A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission.  U.S. 
Nuclear  Regulatory  Conunission. 
Washington.  DC  20555-0001.  Attention: 
Rulemakings  and  Adjudications  Staff,  or 
may  be  delivered  to  the  Commission's 
Public  Ekxnmient  Room,  the  Gelman 
Building.  2120  L  Street,  NW., 
Washington.  DC.  by  the  above  date.  A 
copy  of  the  petition  should  also  be  sent 
to  the  Office  of  the  General  Counsel. 
U.S.  Nuclear  Regulatory  Conunission, 
Washington.  DC  20555-0001.  and  to  Mr. 
George  L.  Edgar.  Esq..  Morgan.  Lewis 
and  Bockius.  1800  M  Street.  NW. 
Washington.  DC  20036.  attorney  for  the 
licensee. 

Nontimely  filings  bf  petitions  for 
leave  to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
presiding  Atomic  Safety  and  Licensing 
Board  that  the  petition  and/or  request 
should  be  granted  based  upon  a 
balancing  of  the  factors  specified  in  10 
CFR  2.714(a)(l)(I)-(v)  and  2.714(d). 

If  a  request  for  a  hearing  is  received, 
the  Commission's  staff  may  issue  the 
amendment  after  it  completes  its 
technical  review  and  prior  to  the 
completion  of  any  required  hearing  if  it 
publishes  a  further  notice  for  pubUc 
comment  of  its  proposed  finding  of  no 
significant  hazards  consideration  in 
accordance  with  10  CFR  50.91  and 
50.92. 

For  further  details  with  respect  to  this 
action,  see  the  appUcation  for 
amendment  dated  March  27. 1997. 
which  is  available  for  public  inspection 
at  the  Commission's  Public  Document 
Room,  the  Gelman  Building.  2120  L 
Street,  NW.,  Washington,  DC,  and  at  the 
local  pubUc  document  room  located  at 
the  University  of  Texas  at  ArUngton 
Library.  Government  Publications/ 
Maps.  702  College,  P.O.  Box  19497. 
Arlington.  TX  76019. 

Dated  at  Rockville.  Maryland,  this  22nd 
day  of  October. 

For  the  Nuclear  Regulatory  Conunission. 
Tinothy  J.  Polich. 

Project  Manager,  Project  Directorate  IV-1, 
Division  of  Reactor  Projects  lU/IV.  Office  of 
Nuclear  Reactor  Regulation. 
[PR  Doc.  96-28993  Filed  10-2&-08:  8:45  am] 
MUMO  COM  TSaO-OI-^ 
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SECURITIES  AND  EXCHANGE 
C0MMS8I0N 

pniteslinem  Cotwpeny  Act  niliasa  No. 
23506:  812-1130q 

John  Hancock  hnslttiitlonal  S«flM 
Trust;  Notice  of  Application 

October  23. 1998. 

AGENCY:  Securities  and  Exchange 
Commissi(m  ("Conunission"). 
action:  Notice  of  application  for  an 
exemption  under  section  17(b)  of  the 
Investment  Company  Act  of  1940  (the 
"Act")  from  section  17(a)  of  the  Act 


SUMMARY  Of  APPUCA-nON:  Applicant. 
John  Hancock  Institutional  Series  Trust 
(the  "Trust"),  on  behalf  of  its  series  John 
Hancock  Multi-Sector  Cktmrth  Fund  (the 
"Fund"),  seeks  an  order  to  permit  an  in- 
kind  redemption  of  shares  of  the  Fimd 
held  by  certain  affiliated  persons  of  the 
Fund. 

FNJNQ  DATES:  The  appUcation  was  filed 
on  September  17, 1998  and  amended  on 
October  22. 1998. 

Hecuing  or  Notification  of  Hearing:  An 
order  granting  the  appUcation  wiU  be 
issued  unless  the  Commission  orders  a 
hearing.  Interested  persons  may  request 
a  hearing  by  writing  to  the 
Commission's  Secretary  and  serving 
appUcant  with  a  copy  of  the  request, 
personally  or  by  mail.  Hearing  requests 
should  be  received  by  the  Commission 
by  5:30  p.m.  on  November  17. 1998  and 
should  be  accompanied  by  proof  of 
service  on  appUcant.  in  the  form  of  an 
affidavit  or.  for  lawyers,  a  certificate  of 
service.  Hearing  requests  should  state 
the  nature  of  the  writer's  interest,  the 
reason  for  the  request,  and  the  issues 
contested.  Persons  may  request 
notification  of  a  hearing  by  writing  to 
the  Commission's  Secretary. 
ADDRESSES:  Secretary.  Securities  and 
Exchange  Commission,  450  5th  Street 
NW,  Washington,  DC  20549.  AppUcant. 
101  Himtington  Avenue.  Boston. 
Massachusetts  02199. 
FOR  FURTHER  MFORMATKM  CONTACT: 
Lawrence  W.  Pisto.  Senior  Counsel,  at 
(202)  942-0527.  or  May  ICay  Freeh. 
Branch  Chief  at  (202)  942-0564.  Office 
of  Investment  Company  Regulation. 
Division  of  Investment  Management. 
SUPPLEMENTARY  NtFORMATION:  The 
following  is  a  summary  of  the 
appUcation.  The  complete  appUcation 
may  be  obtained  for  a  fee  at  the 
Commission's  PubUc  Reference  Branch. 
450  5th  Street,  NW,  Washington.  DC 
20549  (tel.  202-942-8090). 

Applicant's  RepresenUtions 

1.  The  Trust,  a  Massachusetts 
business  trust,  is  an  open-end 


management  investment  company 
registered  under  the  Act.  The  Fimd  is  a 
series  of  the  Trust  John  Hancock 
Advisers,  fac.  (the  "Adviser"), 
registered  as  an  investmoit  adviser 
under  the  Investment  Advisers  Act  of 
1940.  serves  as  the  investment  adviser 
to  the  Fund.  The  Adviser  is  owned  by 
John  Hancock  Mutual  life  Insurance 
Company  ("JHMLIC"). 

2.  The  Investment-Incentive  Plan  for 
John  Hancock  Mutual  Life  Insiuance 
Company  Employees  ("TIP  Plan")  and 
the  John  Hancock  Savings  and 
Investment  Plan  ("SIP  Plan") 
(coUectively.  the  "Plans")  are  quaUfied 
retirement  plans  for  the  employees  of 
JHMLIC  and  some  of  its  subsidiaries. 
Investors  Bank  &  Trust  Company 
("IBT")  serves  as  trustee  for  the  Plans. 
As  of  September  1. 1998.  the  TIP  Plan 
and  the  SIP  Plan  benefidaUy  owned 
approximately  46.03%  and  3.99%. 
respectively,  of  the  outstanding  shares 
of  the  Fund.  IBT.  as  trustee  for  the 
Plans,  has  advised  the  Fimd  that  it 
intends  to  redeem  all  shares  of  the  Fund 
beneficiaUy  owned  by  the  Plans. 

3.  The  Fund's  prospectus  and 
statement  of  additional  information 
(together,  the  "Prospectus")  provide 
that,  in  limited  circumstances,  the  Fund 
may  satisfy  aU  or  part  a  redemption 
request  by  deUvering  portfoUo  securities 
to  a  redeeming  shareholder.  The  board 
of  trustees  of  the  Trust  (the  "Board"), 
including  a  majority  of  the  non- 
interested  trustees,  has  determined  that 
the  Fund  should  redeem  the  shares  of 
the  Plans  in-kind  to  protect  the  Fund 
bom  the  potentially  adverse  impact  of 
Uquidating  a  significant  amount  of 
portfolio  securities  if  it  satisfied  the 
redemption  request  in  cash. 

4.  The  Fund  proposes  to  redeem  the 
shares  of  the  Plans  in  the  form  of  a  pro 
rata  distribution  of  each  portfoUo 
seciirity  held  by  the  Fimd  after 
excluding:  (a)  securities  which  may  not 
be  pubUcly  offered  or  sold  without 
registration  imder  the  Securities  Act  of 
1933;  (b)  securities  issued  by  entities  in 
countries  which  (i)  restrict  or  prohibit 
the  holding  of  securities  by  non- 
nationals  other  than  through  quaUfied 
investment  vehicles,  such  as  the  Fund, 
or  (ii)  permit  transfers  of  ownership  of 
securities  to  be  effected  only  by 
transactions  conducted  on  a  local -stock 
exchange:  (c)  certain  portfoUo  positions 
(such  as  forward  foreign  currency 
contracts,  futures  and  options  contracts, 
swap  transactions  and  repurchase 
agreements)  that,  althou^  they  may  be 
Uquid  and  marketable,  involve  the 
assiunption  of  contractiial  obUgations. 
require  special  trading  feciUties  or  can 

'  only  be  traded  vtrith  the  counterparty  to 
the  transaction  to  effect  a  change  in 


beneficial  ownership:  (d)  cash 
equivalents  (such  as  certificates  of 
deposit,  coQunercial  paper  and 
repurchase  agreements);  and  (e)  other 
assets  whidi  are  not  readily 
distributable  (including  receivables  and 
prepaid  expenses).  In  addition.  portfoUo 
securities  representing  fractional  shares, 
odd  lot  securities  and  accruals  on  such 
securities  wiU  be  excluded  frtun 
portfoUo  securities  distributed  in-kind 
to  the  Plans. 

5.  The  Trust  has  elected  to  be 
governed  by  the  provisions  of  rule  18f- 
1  under  the  Act  which  commits  the 
Fund  to  pay  in  cash  aU  requests  for 
redemption  by  any  shareholder  of 
record,  limited  in  amount  with  respect 
to  each  shareholder  during  any  90Hday 
period  to  the  lesser  of  $250,000  or  1% 
of  the  Fund's  net  asset  value  ("NAV") 
at  the  beginning  of  such  period.  The 
Fund  wiU  compfy  with  rule  18f-l. 

Applicaul's  Legal  Aaalyris 

1.  Sectitm  17(a)(2)  of  the  Act  makes  it 
unlawful  for  an  affiliated  person  of  a 
registered  investment  company,  or  an 
affiUated  person  of  sudi  a  perscm,  acting 
as  prindiMl.  to  knowingly  purchase 
from  the  registered  investment  comfMny 
any  security  or  other  property  (except 
seciuities  of  which  the  seUer  is  the 
issuer).  Section  2(a)(3)  of  the  Act  defines 
"affiUated  person"  to  include  any 
person  owning  5%  or  more  of  the 
outstanding  voting  securities  of  the 
other  person:  any  person  controlling  or 
under  common  control  with  the  other 
pers<Mi;  and  an  investment  adviser  to  an 
investment  company.  The  TIP  Plan 
owns  beneficiaUy  in  excess  of  25%  of 
the  Fund's  shares  and.  thus,  is  an 
affiUated  person  of  the  Fund.  The  Plans 
and  the  Adviser  may  also  be  deemed  to 
be  under  conunon  control  of  JHMLIC. 
and  thus,  the  Plans  may  be  affiUated 
persons  by  an  affiUated  person  of  the 
Fund.  AppUcant  states  that,  to  the 
extent  that  the  proposed  in-kind 
redemption  would  involve  the 
"purchase"  of  the  Fund's  portfoUo 
securities  by  the  Plans,  the  proposed  in- 
kind  redemption  would  be  prohibited 
by  section  17(aK2). 

2.  Section  17(b)  of  the  Act  provides 
that,  notwithstanding  section  17(a).  the 
SEC  shaU  exempt  a  proposed 
transaction  from  section  17(a)  if 
evidence  establishes  that:  (a)  The  terms 
of  the  proposed  transaction  are 
reascmable  and  feir  and  do  not  involve 
overreaching:  (b)  the  proposed 
transaction  is  consistent  with  the  policy 
of  each  registered  investment  company 
involved;  and  (c)  the  proposed 
transaction  is  consistent  with  the 
general  purposes  of  the  Act 
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3.  Applicant  submits  tbat  the  tenns  of 
the  proposed  in-kind  redemption  by  the 
Plans  meet  the  standards  set  forth  in 
section  17(b)  of  the  act.  The  Plans  will 
have  no  choice  as  to  the  type  of 
consideration  to  be  received  in  the 
redemption  and  neither  the  Adviser  nor 
IBT  as  trustee  for  the  Plans  will  have 
any  c^portunity  to  select  the  portfolio 
securities  to  be  distributed.  Applicant 
also  states  that  the  secnuities  to  be 
distributed  to  the  Plans  will  be  valued 
in  the  same  manner  as  they  are  valued 
for  purposes  of  determining  the  Fund's 
NAV.  in  addition,  applicant  states  that 
the  proposed  in-kind  redemption  is 
consistent  with  the  investment  policies 
of  the  Fund,  as  set  forth  in  the  I^md's 
Prospectus. 

Applicant's  Conditions 

Applicant  agrees  that  any  order 
granting  the  requested  relief  will  be 
subject  to  the  following  conditions: 

1.  The  portfolio  securities  of  the  Fund 
distributed  to  the  Plans  pursuant  to  the 
redemptions  in-kind  (the  "In-Kind 
Securities")  will  be  limited  to  securities 
that  are  traded  on  a  public  securities 
market  or  for  which  market  quotations 
are  available. 

2.  The  In-Kind  Securities  will  be 
distributed  by  the  Fund  on  a  pro  rata 
basis  after  excluding:  (a)  Securities 
which  may  not  be  publicly  offered  or 
sold  without  registration  under  the 
Securities  Act  of  1933:  (b)  seomties 
issued  by  entities  in  countries  which  (i) 
restrict  or  prohibit  the  holding  of 
securities  by  non-nationals  other  than 
through  qualified  investment  vehicles, 
such  as  the  Fund  or  (ii)  permit  transfers 
of  ownership  of  securities  to  be  effected 
only  by  transactions  conducted  on  a 
local  stock  exchange;  (c)  certain 
portfolio  positions  (such  as  forward 
foreign  currency  contracts,  futures  and 
options  contracts,  swap  transactions  and 
repurchase  agreements)  that,  although 
they  may  be  liquid  and  marketable, 
involve  the  assumption  of  contractual 
obligations,  require  special  trading 
facilities  or  can  only  be  traded  wiSi  the 
counterparty  to  the  transaction  to  effect 
a  change  in  beneficial  ownership;  (d) 
cash  equivalents  (such  as  certificates  of 
deposit,  conunercial  paper  and 
repurchase  agreements);  and  (e)  other 
assets  which  are  not  readily 
distributable  (including  receivables  and 
prepaid  expenses).  In  addition,  portfolio 
securities  representing  fi-actional  shares, 
odd  lot  securities  and  accruals  on  such 
securities  may  be  excluded  from 
portfolio  securities  distributed  in-kind 
to  the  Plans.  Cash  will  be  paid  for  the 
portion  of  the  in-kind  distribution 
represented  by  the  excluded  assets  set 


forth  above  less  liabilities  (including 
accounts  payable). 

3.  The  In-Kind  Securities  distributed 
to  the  Plans  will  be  valued  in  the  same 
manner  as  they  would  be  valued  for 
purposes  of  computing  the  Fund's  NAV, 
which  in  the  case  of  securities  traded  on 
a  public  securities  maricet  for  which 
quotations  are  available,  is  their  last 
reported  sales  price  on  the  exchange  on 
which  the  securities  are  primarily 
traded  or  at  the  last  sales  price  on  the 
national  seciuities  market,  or,  if  the 
securities  are  not  listed  on  an  exchange 
or  the  national  securities  maricet  or  if 
there  is  no  such  reported  price,  the  most 
recent  bid  price. 

4.  The  Fimd  will  maintain  and 
preserve  for  a  period  of  not  less  than  six 
years  from  the  end  of  the  fiscal  year  in 
which  the  proposed  in-kind  redemption 
by  the  Plans  occurred,  the  first  two 
years  in  an  easily  accessible  place,  a 
written  record  of  such  redemption 
setting  forth  a  description  of  each 
security  distributed  in-kind,  the  identity 
of  the  Plans,  the  tenns.of  the  in-kind 
distribution,  and  the  information  or 
materials  upon  which  the  valuation  was 
made. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 
Margaret  H.  McFarlaad. 
Deputy  Secretary. 
(PR  Doc  98-29011  Filed  lQ-28-98:  8:45  am) 
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S«lf-flegul«tory  Organizations;  Notica 
of  HIIng  and  trtimadiat*  Effadivanaaa 
of  Propoaad  Rula  Changa  bfy  ifM 
Boston  Stock  Excltanga.  Inc.  Raladng 
to  Its  Faos  Schadula 

October  22. 1998. 

Pursuant  to  Section  19(b)(1)  of  the 
Seciuities  Exchange  Act  of  1934 
("Act"),>  and  Rule  19b-4  tiiereunder,' 
notice  is  hereby  given  that  on  October 
1, 1998,  the  Boston  Stock  Exchange,  Inc. 
("BSE"  or  Exchange")  filed  wdth  the 
Securities  and  Exchange  Commission 
("SEC"  or  "Commission")  the  proposed 
rule  change  as  described  in  Items  I,  D, 
and  ni,  below,  which  Items  have  been 
prepared  by  the  Exchange.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  fit>m  interested  persons. 


L  Self-Kegnlatofy  Oi^ganization's 
Statement  of  tlw  Terms  of  Snbrtance  of 
the  Propoeed  Rale  Change 

The  Exchange  proposes  to  amend  its 
fee  schedules  to:  (1)  eliminate  fees  for 
specialist  odd  lot  trades;  (2)  increase 
specialist  and  floor  broker  occupancy 
fees;  (3)  revise  transaction  fee 
maximums  under  the  Competing 
Specialist  Initiative  program;  (4) 
increase  Members'  Dues;  and  (5) 
implement  a  revenue  sharing  program 
for  member  firms  ("firms"). 

The  text  of  the  proposed  rule  change 
is  available  at  the  Office  of  the 
Secretary,  the  BSE  and  at  the 
Commission. 

n.  Self-Regulatory  OiganizatioB's 
Statement  of  the  Puipoee  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Exchange  included  statements 
concerning  the  purpose  of  and  basis  for 
the  proposed  rule  outnge  and  discussed 
any  comments  it  received  on  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  The 
Exchange  has  prepared  summaries,  set 
forth  in  Sections  A,  B,  and  C  below,  of 
the  most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Chgqnization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for  the  Proposed  Rule 
Change 

1.  Purpose 

The  purpose  of  the  proposed  rule 
change  is  to  amend  several  of  the 
Exchange's  fee  schedules  as  follows: 

Floor  Operation  Fees 

The  Exchange  proposes  to  eliminate 
speciaUst  odd  lot  fees.^  The  purpose  of 
this  rule  change  is  to  support  the 
Exchange's  Floor  Members'  efforts  in 
attracting  additional  odd  lot  order  flow 
to  the  Exchange.  The  Exchange  also 
proposes  to  increase  specialist  and  floor 
broker  occupancy  fees  &t>m  S400  per 
post  per  month  to  $500  per  post  per 
m(Hith.  The  purpose  of  this  increase  is 
to  help  ofbet  the  costs  associated  with 
operating  the  trading  floor. 

Additionally,  the  Exchange  proposes 
to  revise  Competing  Specialist  Initiative 
(CSI)  transaction  fee  maximums  to: 


M5U.S.C7et(b)(l). 
'17CFR240.19b-l. 


OTA  trade  rank 

Monthly 
trans- 
action fee 
maximum 

1-60 

$400 

order. 

>  SpecUlist  odd  lot  taM  %vw«  $.75  per 
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CTA  trade  rank 


51-100  .. 
101-600 
50U 


Monthly 
trans- 
action fee 
metximum 


300 

250 

•0 


*  Includes  Exchange  executions  only.  For  al 
other  executions,  the  appficable  trade  rate  wil 
continue  to  apply. 

The  purpose  of  this  revision  is  to 
better  align  the  maximum  transaction 
fees  per  CSI  issue  with  the  associated 
value  of  trading  each  stock. 

Membership  and  Other  Fees 

The  Exchange  proposes  to  increase 
Membership  Dues  from  $400  to  $600 
per  membership  per  quarter.  The 
purpose  of  this  revision  is  to  better 
reflect  the  current  value  of  a 
membership  on  the  Exchange- 
Transaction  Fees 

The  Exchange  proposes  to  implement 
a  revenue  sharing  program  ("credit") 
with  those  firms  that  generate  $50,000 
in  monthly  automated  transaction  fees. 
This  credit  will  be  applied  toward  a 
firm's  total  monthly  transaction  fees  (the 
total  of  Value  Charge  and  Trade 
Recording  and  Comparison  Fees)  once  a 
firm  generates  $50,000  in  automated 
fees.  However,  no  firm  that  receives  the 
credit  will  pay  less  than  $7,000 
(compared  to  the  current  monthly 
maximum  of  $50,000)  in  automated 
transaction  fees. 

The  amount  of  revenue  to  be  shared 
will  be  determined  by  the  total  amount 
of  transaction  related  revenue  (Value 
Charge  fees.  Trade  Recording  fees. 
Specialist  Transaction  fees. 
Consolidated  Tape  Revenue  and  Net  ITS 
fees)  the  Exchange  generates  on  a 
monthly  basis.  Chioe  the  Exchange 
generates  $1,300,000  in  monthly 
transaction  related  revenue,  50%  of  the 
revenue  above  this  amount  will  be 
shared  with  those  firms  that  have 
generated  $50,000  in  monthly 
automated  transaction  revenue.  This 
amoimt  will  be  reviewed  periodically  by 
the  Executive  Committee  of  the  Board  of 
Governors  and  adjusted  as  reqiiired  to 
meet  the  costs  of  operating  the  trading 
floor.  Each  firm  that  reaches  the  $50,000 
cap  will  receive  a  pro-rata  share  of  the 
excess  revenue  based  on  the  total 
number  of  Exchange  automated 
executions  executed  by  those  firms  that 
reach  the  cap.  However,  if  the  Exchange 
does  not  attain  its  monthly  revenue 
goal,  no  revenue  will  be  shared  for  that 
month. 

The  application  of  the  credit  can  be 
demonstrated  by  the  following  example: 
Suppose  the  Exchange  generates 


$1,500,000  in  transaction  related 
revenue  (as  defined  above)  for  the 
month.  Additionally,  four  retail/ 
institutional  firms  each  generate 
$50,000  in  automated  transaction  fiees. 
Of  the  four  firms,  firm  1  executes 
150,000  Exchange  executions,  firm  2-^ 
125,000,  firm  3 — 75.000,  and  firm  4— 
25,000.  Total  Exchange  executions  for 
these  four  firms  would  be  375,000.  Total 
revenue  to  be  shared  with  these  four 
firms  would  be  $100,000  (($1,500,000 
minus  $1,300,000)  multiplied  by  50%). 
The  credit  would  be  allocated  back  such 
that  firm  1  would  receive  a  credit  of 
$40,000  (150,000  divided  by 
375,000=40%,  40%  of  $100,000 
$40,000),  firm  2  would  receive  a  credit 
of  $33,333  (125,000  divided  by 
375,000=33.33%,  33.3%  of 
$100,000=$33,333),  firm  3  would 
receive  a  credit  of  $20,000  (75,090 
divided  by  375,000=20%,  20%  of 
$100,000=$20,000),  and  firm  4  would 
receive  a  credit  of  $6,667  (25,000 
divided  by  375,000=6.67%,  6.67%  of 
$100,000=$6,667). 

The  purpose  of  the  above  credit  is  to 
oflier  firms  additional  incentives  to  route 
order  flow  to  the  Exchange.  This 
revision  represents  a  continuing  effort 
by  the  Exchange  to  provide  its 
membership  with  a  cost-effective  market 
center  in  which  to  execute  equity 
transactions. 

2.  Statutory  Basis 

The  Exchange  believes  the  proposed 
rule  change  is  consistent  with  Section 
6(b)  *  of  the  Act.  in  general,  and  furthers 
the  objectives  of  Section  6(b)(4),>  in 
particular,  in  that  it  is  designed  to 
provide  for  the  equitable  allocation  of 
reasonable  dues,  fees  and  other  charges 
among  its  members.* 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  inappropriate  burden  on 
competition. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants,  or  Others 

The  Exchange  has  neither  solicited 
nor  received  written  comments  on  the 
proposed  rule  change. 


m.  Date  of  EflJatUrenesB  of  the 
Proposed  Rule  Change  and  Timing  fcr 
Action 


The  foregoing  rule  change  establishes 
or  changes  a  due,  fee.  w  other  charge 
and,  therefore,  has  become  effective 
pursuant  to  Section  19(b)(30(Ai  and  the 
Act'  and  subparagraph  (e)(2)  of  Rule 
19b-4  thereunder.* 

At  any  time  within  60  days  of  the 
filing  of  the  proposed  rule  change,  the 
Commission  may  summarily  abrogate 
such  rule  change  if  it  appears  to  the 
Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors. 
or  other«vise  in  furtherance  of  the 
purposes  of  the  Act. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
aiguments  concerning  the  foregoing, 
including  whether  the  proposed  r\ile 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street.  N.W.. 
Washington,  D.C  20549.  Copies  of  the 
submission,  cdl  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  tiiat  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  also  will  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  Exchange.  All 
submissions  should  refer  to  File  Na 
SR-BS&-9S-9  and  should  be  submitted 
by  November  19. 1998. 

For  the  Commission,  by  the  Division  of 
Market  Ragulatioa,  pursuant  to  delegated 
authority.* 

Margwst  H.  McFarlaad, 
Deputy  Secretary. 

IFR  Doc  98-29009  Filed  10-29-98;  8:45  am] 
aajjNQ  cooc  aaia-at-M 


M5U.S.C78Rb). 

MSU.S.C7Bf(b)(4). 

•  The  Commisuon  note*  tbat  the  fUing  may  raiaa 
questions  concerning  payment  for  order  flow.  To 
the  extent  that  it  does  raise  such  issues,  exchan^ 
members  should  consider  any  associated  disclosure 
obligations,  namely  pursuant  to  Rules  lOb-10  and 
11  Acl-3  under  the  Act.  17  CFR  240.10b-10  and  17 
CFR  240.11  Acl-3.  respectively. 


'17U.S.C78a(bK30(Al. 
•17CFR240.19b-«(eK2)- 
•  17  CFR  200.30-3(aXl2). 
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SECURITIES  AND  EXCHANGE 

[nilmi  Mo.  84-40684;  File  No.  SR-C80E- 
M-^ 

Self-Ftogulatory  Organiiations;  Notice 
of  niing  of  Propoied  Rule  Change  by 
Chicago  Board  Options  Exchange,  Inc. 
Relating  to  Exerctoe  Price  Intervals  for 
FLEX  Equity  Options 

October  21. 1998. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),i  notice  is  hereby  given  that  on 
September  23, 1998,  the  Chicago  Board 
Options  Exchange.  Inc.  ("CBOE"  or 
"Exchange")  filed  with  the  Securities 
and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  I.  U.  and 
in  below,  which  Items  have  been 
prepared  by  the  CBOE.  The  Commission 
is  pubhshing  this  notice  to  solicit 
conunents  on  the  proposed  rule  change 
from  interested  persons. 

I.  S«lf*Regulatory  Oif  anization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange  proposes  to  delete 
interpretation  .01  of  CBOE  Rule 
24A.4(c)(2).2  This  interpretation  limits 
exercise  price  intervals  and  exercise 
prices  for  FLEX  Equity  call  options  to 
those  that  apply  to  Non-FLEX  Equity 
call  options. 

The  text  of  the  proposed  rule  change 
is  available  at  the  Office  of  the 
Secretary,  CBOE  and  at  the  Commission. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for  the  Proposed  Rule 
Change 

In  its  flling  with  the  Commission,  the 
CBOE  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  those 
statements  may  be  examined  at  the 
places  specified  in  hem  IV  below.  The 
CBOE  has  prepared  summaries,  set  forth 
in  sections  A,  B,  and  C  below,  of  the 
most  significant  aspects  of  such 
statements. 


A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for,  ute  Proposed  Rule 
Change 

1.  Purpose 

The  purpose  of  the  proposed  rule 
change  is  to  delete  Interpretation  .01 
under  CBOE  Rule  24A.4(c)(2).  This 
interpretation  limits  the  exercise  price 
intervals  and  exercise  prices  available 
for  FLEX  Equity  call  options  to  those 
intervals  and  prices  that  are  available 
for  Non-FLEX  Equity  call  options 
pursuant  to  Interpretation  and  Policy 
.01  under  CBOE  Rule  5.5.  This  policy 
was  intended  to  eliminate  uncertainty 
concerning  what  constitutes  a 
"qualified"  covered  call  for  certain 
purposes  under  the  Internal  Revenue 
Code  pending  clarification  of  this  tax 
issue. 

Currently,  under  Section  1092(c)(4)(B) 
of  the  Internal  Revenue  Code,  certain 
covered  short  positions  in  call  options 

auahfy  for  advantageous  tax  treatment  if 
le  options  are  not  in  the  money  by 
more  than  a  specified  amount  at  the 
time  they  are  written.  One  measure  used 
to  determine  whether  a  call  option  is 
qualified  is  whether  its  exercise  of 
"strike"  price  is  no  lower  than  the 
"lowest  quahfied  benchmark  price." 
which  is  generally  the  highest  strike 
price  available  for  trading  that  is  less 
than  the  current  price  of  the  underlying 
stock.  Since  the  exercise  prices  of 
FLEX  3  Equity  Options  are  not  subject  to 
the  same  intervals  that  apply  to  Non- 
FLEX  Equity  Options,  this  has  raised  the 
question  whether  the  existence  of  a 
series  of  FLEX  Equity  Options  with  a 
strike  price  of,  say,  58  when  the  price 
of  the  underlying  stock  is  59  would 
disqualify  a  Non-FLEX  call  option  with 
a  strike  price  of  55,  which  would 
otherwise  be  the  highest  strike  price 
available  that  is  less  than  the  price  of 
the  stock. 

The  hitemal  Revenue  Service  ("IRS") 
has  reviewed  this  issue  and  has  a 
proposed  regulation  that  would  not 
require  that  strike  prices  established  by 
eauity  options  with  flexible  terms  be 
taken  into  account  in  determining 
whether  standard  term  equity  options 
are  too  deep  in  the  money  to  receive 
qualified  covered  call  treatment.  ^  The 
pubUc  comment  period  for  the  proposed 
rule  change  closeid  on  September  23, 
1998  *  and  the  Exchange  expects  final 
regulations  on  this  topic  to  be  adopted 
some  time  after  that  date.  The  Exchange 
intends  for  the  deletion  of  Interpretation 


'  15  U.S.C  7a«(b)(l). 

'ThU  InterpraUlion  wm  approved  by  the 
Commiuion  in  1996.  Securities  Exchange  Act 
Release  No.  37726  (September  25.  1996).  61  FR 
51474  (October  2. 1996). 


*  Departinent  of  the  Treasury.  Internal  Revenue 
Service  REG-104641-97. 63  FR  34616  CJune  25. 
1998). 

<The  IRS  is  holding  a  hearing  on  November  4. 
1998  on  the  proposed  rulemakii^ 


.01  to  coincide  with  the  effective  date  of 
final  regulations  by  the  Internal 
Revenue  Service.  The  effect  of  the  IRS    . 
proposed  rulemaking  and  the 
Exchange's  proposed  withdrawal  of  the 
limitation  of  the  exercise  price  of  Equity 
FLEX  call  options  is  that  certain 
taxpayers,  particularly  institutional  and 
other  large  investors,  can  engage  in 
transactions  in  Equity  FLEX  call  options 
with  a  wider  range  of  exercise  prices  (as 
was  originally  intended)  without 
affecting  the  appUcabiUty  of  Section 
1092  of  the  Internal  Revenue  Code  for 
qualified  covered  call  options  involving 
equity  options  with  standard  terms. 

2.  Statutory  Basis 

The  proposed  rule  change,  by 
eliminating  a  restriction  on  Equity  FLEX 
call  options  which  has  restricted  their 
usefulness  as  a  risk  managing 
mechanism,  will  remove  impediments 
to  and  perfect  the  mechanism  of  a  liee 
and  open  market  in  FLEX  Equity 
Options,  and  thus  is  consistent  with  the 
objectives  of  Section  6(b)(5)  of  the  Act.' 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  CBOE  does  not  beUeve  that  the 
proposed  rule  change  will  impose  any 
burden  on  competition. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Memt>ers,  Participants  or  Others 

No  written  comments  were  solicited 
or  received  with  respect  to  the  proposed 
rule  change. 

m.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
pubhshes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

(A)  by  order  approve  such  rule 
change,  or 

(B)  institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

rv.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing, 
including  whether  the  fiUng  is 
consistent  with  the  Act.  Persons  making 


*15U.S.C7BKbK5). 
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written  submissions  should  file  six 
copies  thereof  with  the  Secretary. 
Securities  and  Exchange  Commission, 
450  Fifth  Street,  NW..  Washington,  DC 
20549.  Copies  of  the  submission,  all 
subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
profKjsed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  l>e  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  PubUc  Reference 
Room.  Copies  of  the  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  CBOE.  All 
submissions  should  refer  to  File  No. 
SR-CBOE-98-39  and  should  be 
submitted  by  November  19.  1998. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority." 

Margaret  H.  McFarland, 
Deputy  Secretary. 

[FR  Doc.  98-28851  Filed  10-28-98:  8:45  ami 
BCUNO  COOC  SOIO-OI-M 


SECURITIES  AND  EXCHANGE 

[Rstoess  No.  34-40572:  Fits  No.  SR-CBOE- 
M-41] 

Self-Regulatory  Organizationa;  Notice 
of  Filing  of  Propoaed  Rule  Ctiange  tiy 
the  Chicago  Board  Optiona  Exchange. 
Inc.  to  Amend  Ita  Minor  Rule  Violation 
Plan  With  Reapect  to  Exerciae  of 
American-Style,  Caah-Settled  Index 
Optiona 

October  19. 1998. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Exchange  Act"  or  "Act") '  and  Rule 
19b-4  thereunder,'  notice  is  hereby 
given  that  on  September  23.  1998.  the 
Chicago  Board  c5ptions  Exchange,  Inc. 
("CBOE"  or  "Exchange")  filed  with  the 
Securities  and  Exchange  Commission 
("Commission"  or  "SEC")  the  proposed 
rule  change  as  described  in  Items  I,  II, 
and  m  below,  which  Items  have  been 
prepared  by  CBOE.  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 


I.  Self-Regulatory  OrganiMtion's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

CBOE  proposes  to  amend  its  minor 
rule  violation  plan  ^  to  include  a 
schedule  of  summary  fines  for  late 
exercise  of  cash-settled  index  options 
pursuant  to  CBOE  Rule  11.1, 
Interpretation  .03.  The  text  of  the 
proposed  rule  change  is  available  at  the 
Office  of  the  Secretary,  CBOE  and  at  the 
Commission. 

n.  Self-Regulatory  Organizatioa's 
Statement  of  the  Purpose  of.  and 
SUtutory  Basis  fitr.  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission, 
CBOE  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  The  Exchange  has 
prepared  summaries,  set  forth  in 
Sections  A,  B,  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

CBOE  proposes  to  amend  the 
summary  fine  rule  to  add  a  schedule  of 
fines  for  CBOE  members  who  violate 
provisions  of  Exchange  Rule  11.1 
governing  the  exercise  of  American- 
style,  cash-settled  index  options. 
Currendy.  CBOE  trades  one  American- 
style,  cash-settled  index  option  contract. 
Standard  &  Poor's  100  Index  options 
("OEX").  Examples  of  violations  that 
would  be  sub)ect  to  the  summary  fine 
are  the  failure  to  submit  an  exercise 
advice:  the  submission  of  advice  and  no 
subsequent  exercise;  the  submission  of 
an  exercise  advice  after  the  designated 
cut-off  time;  the  submission  of  an 
exercise  advice  for  an  amoimt  different 
than  the  amount  exercised;  and  the 
time-stamping  of  an  advice  or  exercise 
instruction  memorandum  prior  to 
purchasing  contracts.  Violations 
occurring  on  a  single  trade  date  will 
generally  be  treated  as  one  occurrence.* 


There  are  three  reasons  why  the 
Exdiange  determined  to  propose  this 
schedide  of  summary  fines.  First,  the 
Exchange  believes  most  violations  are 
inadvertent.  Second,  processing  routine 
violations  under  the  summary  fine 
program  would  significantly  decrease 
the  administrative  burden  of  regulatory 
and  enforcement  staff  as  well  as  that  of 
the  BCC.'  Third,  the  membership  of  the 
Exchange  would  be  more  cognizant  of 
the  severity  of  penalties  imposed  and 
staff  would  be  better  able  to 
expeditiously  process  routine  violations 
imder  the  summary  fine  program.  The 
Exchange  beUeves  that  the  escalating 
schedule  will  deter  members  from 
considering  fines  for  these  violations  as 
"the  cost  of  doing  business." 

The  summary  fine  schedule  for 
Exchange  Rule  11.1  violations,  to  be 
imposed  on  a  rollii^  year  look  back 
period,  is  proposed  to  be  as  follows: 

e  Violations  No.  1  and  2 — Letter  of 
Caution.  However,  if  the  violation 
involves  5  contracts  or  less  and  no 
unusual  circumstances  are  noted,  a 
Letter  of  Information  will  be  issued. 
Letters  of  Information  will  not  be 
counted  for  escalation  purposes  and  a 
member  cannot  receive  more  than  two 
Letters  of  Information  during  the  rolling 
year  look  back  period. 

•  Violation  3 — Summary  Fine  of 
$1,000  plus  $10  per  contract.* 

•  Violation  4 — Summary  Fine  of 
S2,000  plus  $10  per  contract.* 

e  Violation  5— Summary  Fine  of 
$4,000  plus  $10  per  contract.* 

•  Violation  6  and  Subsequent —  

Referral  to  the  BCC 


•  17  CFR  200.3O-3(a)(12). 
« 15  U.S.C  78a0))(l)- 
»17CFR240.19b-«. 


>Rule  19d-l(c)(2)  under  the  Act  authorizes 
national  securities  exchanges  to  adopt  minor  rule 
violation  plans  for  the  summary  discipline  and 
abbreviated  reporting  of  minor  rule  violatioiu  by 
exchange  members  and  member  organizations.  See 
Exchange  Act  Release  No.  21013  ()une  1.  1984).  49 
FR  23828  (June  8. 1984)  (order  amending  Rule  I9i- 
1  under  the  Act). 

*  For  example,  of  on  any  given  day  an  individual 
member  submiu  an  exercise  advice  late  to  the 
Exchange  and  on  the  same  day  subsequently 
exeicisM  •  iugn  number  of  contrecu  than  noted 


on  the  advice,  both  of  these  rule  infractions  (late 
advice  submission  and  contract  discrepancy)  would 
be  treated  under  the  summary  Tme  program  as  one 
violation.  On  the  other  hand,  if  two  different  market 
maker  nominees  of  the  same  member  firm  each 
separately  submit  late  exercise  advices,  such 
independent  actions  would  be  treated  as  two 
separate  rule  violations,  even  though  they  occurred 
on  the  same  day.  Where  a  matter  is  referred  to  the 
Business  Conduct  Cbnunittee  ["BCC")  for  action, 
instead  of  being  handled  under  the  summary  fine 
program,  the  BCC  would  not  be  precluded  from 
handling  similar  fact  patterns  differently. 
Telephone  conversation  between  May  Bender. 
Senior  Vice  President.  Regulation.  CBOE.  and 
Robert  Long.  Attorney.  Division  of  Market 
Regulation.  Conmiiaaion.  on  September  24. 199S. 

>  From  January  1996  through  May  199S. 
approximately  111  investigative  reports  w«r* 
reviewed  at  the  Pre-BCC  level  and  resuhad  in  the 
issuance  of  Letters  of  Caution.  A  total  of  15 
Statement  of  Charges  were  authoriaed  andyor 
settled  by  the  BCC  during  the  same  time  period. 
Five  of  theae  violations  could  have  been  resolved 
via  the  proposed  summary  fine  program.  Tbe 
remaining  violations  either  involved  significant 
fines  or  the  dissemination  of  news.  Under  the 
propoanfl  program,  invastigative  reports  will  not  be 
prepared  describing  violative  conduct  and 
prasented  to  the  BCC  and/or  Ple-BCC  Rather,  upon 
receipt  and  review  of  all  neceasary  documentation, 
tbe  Letter  of  Caution  or  Summary  Fine  Disciplinary 
Notice  will  be  immediately  issued  to  tbe  member. 
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*  Fines  in  excess  of  $5,000  will  be  deferred 
to  the  BGC.« 

Some  violations  of  CBOE  Rule  11.1 
with  respect  to  American-style,  cash- 
settled  index  options  will  not  be 
resolved  by  summary  fine.  For  example, 
violations  that  occur  following  the 
dissemination  of  significant  news  will 
not  be  resolved  by  way  of  summary  fine. 
Additionally,  violations  where 
mitigating  or  aggravating  circumstances 
are  evident  and  it  appears  that  a 
simmiary  fine  is  inappropriate  will  be 
forwarded  to  the  BCC. 

2.  Statutory  Basis 

The  Exchange  represents  that  the 
proposed  rule  change  is  consistent  with 
Section  6(b)(5)  of  the  Act '  in  that  it  is 
designed  to  refine  and  enhance  the 
Exchange's  minor  rule  violation  plan, 
thereby  removing  impediments  to  a  free 
and  open  market  and  protecting 
investors  and  the  public  interest. 

B.  Self -Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  Act. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

Written  comments  on  the  proposed 
rule  chcmge  were  neither  solicited  nor 
received. 

III.  Date  ofEfliBctiveneas  of  the 
Proposed  Rule  Change  and  Timing  for 
Commiasion  Action 

Within  35  days  of  the  publication  of 
this  notice  in  the  Federal  Register  or 
within  such  longer  period  (i)  as  the 
Commission  may  designate  up  to  90 
days  of  such  dale  if  it  finds  such  longer 
period  to  be  appropriate  and  published 
its  reasons  for  so  finding  or  (ii)  as  to 
which  the  self-regulatory  organization 
consents,  the  Commission  will: 

(A)  By  order  approve  the  proposed 
rule  change,  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 


*  Any  fine  impoMd  in  axcwM  of  S2.500  will  be 
tubiact  lo  reporting  on  SEC  Form  BD  in  addition  to 
the  inunedlala.  rather  than  periodic,  reporting 
requirement  of  Section  19(d)(1)  of  the  Act.  Compare 
Exchange  Act  Relaaie  No.  30280  (January  22.  1992). 
57  FR  3452  (noting  that  Tmes  in  axceaa  of  S2.S00. 
aliened  under  ^4ew  York  Slock  Exchange.  Inc.  Rule 
476A.  are  not  coniideied  punuant  to  the  NYSE* 
minor  rule  violation  plan  and  are  thua  lubfect  to  the 
current  reporting  requiremenU  of  Section  19(d)(1) 
of  the  Ad). 

'  15  U.S.C  78fn>K5). 


IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
argimients  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW, 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
commimications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  insf>ection  and  copying  at 
the  principal  office  of  the  Exchange.  All 
submissions  should  refer  to  File  No. 
SR-CBOE-98-41  and  should  be 
submitted  by  November  19,  1998. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.* 

Marsarei  H.  McFarland. 

Deputy  Secretary. 

|FR  Doc.  98-28852  Filed  10-28-98:  8:45  am) 
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SECURmES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34^40690:  FHe  No.  SR-PCX- 

S«if-R«gulatory  Organizations:  Notice 
of  Filing  and  Immadiata  Effeetivanass 
of  Propoaad  Rule  Change  by  the 
Pacific  Exchange.  Inc.  Relating  to 
Specialist  Post  Fee  Waiver  Program 
Amendments 

October  22. 1998. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act")  •  and  Rule  19b-*  thereunder.^ 
notice  is  hereby  given  that  on 
September  24. 1998,  as  amended  on 
October  13. 1998.'  the  Pacific  Exchange. 


•17CFR200.3O-3(a)(12). 

■15U.S.C7«a(b)(l). 

'17CFR240.19b-«. 

>  See  Latter  from  Michael  Pienon.  Senior 
Attorney,  PCX.  to  (oihua  Kans,  Attorney.  Division 
of  Market  Regulation.  Cbnuniuion.  dated  October 
13.  1996  CAmendmenl  No.  1").  Amendment  No.  1 
eliminated  a  proposal  to  permit  the  Exchange's 
Executive  Committee  to  determine  whether  to  allow 
otherwiie  eligible  specialiati  to  participate  in  the 
Specialtal  Poet  Fee  Waiver  Program.  Amendment 


Inc.  ("PCX"  or  "Exchange")  filed  with 
the  Securities  and  Exchuige 
Commission  ("Commission"  or  "SEC") 
the  proposed  rule  change  as  described 
in  Items  I.  II  and  III  below,  which  Items 
have  been  prepared  by  the  Exchange. 
The  Commission  is  publishing  this 
notice  to  solicit  comments  on  the 
proposed  rule  change  from  interested 
persons.. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Tenns  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange  is  proposing  to  modify 
its  Specialist  Post  Fee  Waiver  Program 
("Program")  by  adding  a  requirement 
that  any  participating  firm  must  remain 
in  the  Program  for  a  minimum  of  six 
months  or  forego  the  benefits  it  has 
received  during  its  participation  in  the 
Program. 

n.  Self-Regulatory  Oiganizatlon's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Exchange  included  statements 
concerning  the  purpose  of  and  basis  for 
the  proposed  rule  change  and  discussed 
any  comments  it  received  on  the 
proposed  rule  chaiige.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  The 
Exchange  has  prepared  siunmaries,  set 
forth  in  sections  A,  B  and  C  below,  of 
the  most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

(1)  Purpose 

On  February  19, 1998,  the  Exchange's 
Specialist  Post  Fee  Waiver  Program 
became  effective  upon  filing.^  The 
Program  is  intendeid  to  provide  financial 
incentives  and  short-term  cost  relief  for 
specialist  firms  that  are  approved  by  the 
Exchange  to  operate  specialist  posts  that 
will  no  longer  be  operated  by  another 
firm.  Under  the  Program,  if  a  specialist 
firm  is  approved  to  assume  financial 
and  operational  responsibility  for  a   ' 
specialist  post,  the  specialist  firm's 
fixed  specialist  fees  are  waived  for  three 
months.  The  Program  also  allows 
participating  specialist  firms  to  earn  fee 
credits,  based  on  monthly  trading 


No.  I  also  clarified  the  scope  of  the  rule  change's 
future  effect,  and  clarified  the  Exchange's 
justification  for  the  rule  change's  immediate 
effectiveness. 

*  See  Exchange  Act  Release  No.  39745  (March  12. 
1996).  63  FR  13440  (March  19.  1996)  (notice  of 
filing  and  immediate  effectiveness  of  SR-PCX-96- 
lU 
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volumes,  once  the  original  three  months 
have  passed  and  the  firm's  fixed 
specialist  fees  have  been  reinstated. 
These  fee  credits,  which  are  available 
for  three  moiiths.  are  intended  to  serve 
as  incentives  for  specialist  firms  to  bring 
equity  order  flow  to  the  Exchange. 

The  Exchange  is  proposing  to  modify 
the  Program  so  that  a  specialist  firm 
would  need  to  maintain  financial  and 
operational  responsibility  for  the  new 
post  for  a  mi"'«"'"n  of  six  months  in 
order  to  receive  fee  credits  or  fee 
waivers  imder  the  Program.  This 
requirement  is  intended  to  assure  that 
firms  will  not  take  on  a  new  post  for  less 
than  six  months  and  then  abandon  it 
after  having  received  the  Program 
benefits.  Accordingly  if  the  Exchange 
approves  a  firm  for  participation  in  the 
Program,  and  the  firm  abandons  the  post 
before  six  months  have  passed,  the  firm 
will  be  obligated  to  pay  the  fixed 
specialist  fees  that  otherwise  would 
have  applied  while  the  firm  was 
responsible  for  the  post. 

The  Exchange  notes  that  the  terms  of 
this  rule  filing  will  only  apply  to 
specialist  firms  that  provide  new 
backing  to  a  specialist  post  under  the 
Program  after  the  effective  date  of  this 
rule  filing. 

(2)  Basis 

The  Exchange  believes  the  proposed 
rule  change  is  consistent  with  S«:tion 
6(b)  of  the  Act,'  in  general,  and  furthers 
the  objectives  of  Section  6(b)(5),"  in 
particular,  in  that  it  is  designed  to 
promote  just  and  equitable  principles  of 
trade  and  to  protect  investors  and  the 
public  interest.  The  Exchange  also 
believes  that  the  proposal  is  consistent 
v«th  Section  6(b)(4)  of  the  Act '  in  that 
it  is  designed  to  provide  for  the 
equitable  allocation  of  dues,  fees  and 
other  charges  among  its  members. 

B.  Self-Regulatory  C^nization's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  tbe  Act. 

C.  Self-Regulatory  Organization's 
Statement  on  Ctanments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants,  or  Others 

Written  comments  on  the  proposed 
rule  change  were  neither  solicited  nor 
received. 


m.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  fin- 
Commission  Action 

The  foregoing  rule  change  has  become 
efi^ective  pursuant  to  section  19(b)(3)(A) 
of  the  Act"  and  subparagraph  (e)(2)  of 
Rule  19b-4  thereimder»  because  it  is 
establishing  or  changing  a  due,  fee  or 
other  charge.  At  any  time  within  60 
days  of  the  filing  of  such  proposed  rule 
change,  the  Commission  may  siunmarily 
abrogate  such  rule  change  if  it  appears 
to  the  Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act.'" 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary.  Securities  and  Exchange 
Commission.  450  Fifth  Street.  NW., 
Washington.  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  provisions  of 
5  U.S.C.  552.  will  be  available  for 
inspection  and  copying  in  the 
Commission's  Public  Reference  Room. 
450  Fifth  Street.  NW..  Washington.  DC 
20549.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  PCX.  All 
submissions  should  refer  to  File  No. 
SR-PCX-98-49  and  should  be 
submitted  by  November  19. 1998. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Margarrt  H,  McFarland. 
Deputy  Secretary. 
|FR  Doc.  98-29008  Filed  10-28-98;  8:45  am] 

sajjNQ  coK  aoio-oi-«i 


»15U.S.C78f(b). 

•15U.S.C7eirbX5). 

'15U.S.C78flb)(4). 


•15U.S.C78s(b)(3)(A).  , 

•  17  CFR  240.19b-»(eX2). 

"In  reviewing  these  rules,  the  Commission  has 
considered  the  proposed  rule  change's  impact  on 
efficiency,  competition  and  capiul  formation.  15 
U.S.C  76c(f). 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Rsleass  No.  40683:  FUs  No.  SR-PHUt-M- 
371 

SaH-Ragulatory  Organizations;,Nolica 
of  niing  of  Propoaad  Rule  Change  by 
the  Philadalphia  Stock  Exchange,  Inc. 
Relating  to  Stopping  Stock 

October  22, 1998. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act").*  and  Rulel9l)-4  thereunder.^ 
notice  is  hereby  given  that  on 
September  28, 1998.  the  Philadelphia 
Stock  Exchange  hic.  ( "PHLX  '  or 
"Exchange")  filed  with  the  Securities 
and  Exchange  Commission  ("SEC"  or 
"Commission")  the  proposed  rule 
change  as  described  in  Items  I.  II.  and 
in  below,  which  Items  have  lieen 
prepared  by  the  Exchange.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

L  Self-R^^atory  Oi-ganization's 
SUtement  of  die  Tenns  of  Siriwtance  of 
the  Pn^Mised  Rule  Change 

The  Exchange  proposes  to  adopt  Rule 
220.  Stopping  Stock,  which  would 
define  agreements  to  stop  stock: 
establish  the  obligations  of  a  member 
who  agrees  to  stop  stock;  set  forth 
market  conditions  under  which  a  stop 
should  be  granted:  establish  a  poUcy  for 
executing  stopped  stock,  including  the 
price  at  which  the  order  should  be 
executed;  and  establish  policies  and 
procedures  for  execution  of  stop  orders 
in  mJP'""""  variation  markets  that  are 
consistent  with  the  rules  of  parity, 
priority  and  precedence.  In  addition,  the 
Exchange  proposes  to  amend  Equity 
Floor  Procedure  Advice  A-2  ("Advice 
A-2")  regarding  stopped  stock,  in  order 
to  indude  reference  to  proposed  Rule 

220. 

The  text  of  the  proposed  rule  change 
is  available  at  the  Office  of  the 
Secretary.  PHLX  and  at  the  Commission. 

n.  Self-Regulatory  Oiganixatkm's 
Statement  of  the  Pnrpoee  of,  and 
SUtutory  Basis  for.  tbe  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Exchange  included  statements 
concerning  the  purpose  of,  and  basis  for. 
the  proposed  rule  change  and  discussed 
any  comments  it  lecaved  on  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  sj>ecified  in  Item  FV  below.  The 
Exchange  has  prepared  summaries,  set 


« 15  U.S-C  78s(bXllL 
>17CFR240.19b-«. 
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forth  in  Sections  A.  B,  and  C  below,  of 
the  most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

1.  Purpose 

In  approving  the  PHLX's  adoption  of 
Advice  A-2  regarding  the  stopping  of 
stock  in  1994.  the  Commission  noted 
that  the  Exchange  should  also  adopt  a 
rule  "to  ensure  proper  handling  of 
stopped  stock". ^  The  Exchange  now 
proposes  codifying  and  enhancing  the 
procedures  outUned  in  Advice  A-2  as 
proposed  Rule  220,  Stopping  Stock, 
including  permitting  PHLX  specialists 
to  stop  stock  in  minimum  variation 
markets.* 

Currently  stopping  stock  is  a  long 
established  practice  in  equity  markets. 
Reference  to  this  practice  presently 
appears  in  various  rules  in  addition  to 
Advice  A-2.  For  instance,  under  Rule 
229,  Commentary  .05,  the  Public  Order 
Execution  System  ("POES")  window 
subjects  certain  orders  to  a  delay  of  30 
seconds  in  order  to  receive  an 
opportunity  for  price  improvement.  If 
such  order  is  not  improved,  the  order 
receives  the  Philadelphia  Stock 
Exchange  Automatic  Communication 
and  Execution  ("PACE")  System  quote 
at  which  it  was  stopped.'  Further,  Rule 
229,  Commentary  .07  reflects  the 
practice  of  stopping  stock  in  the  context 
of  price  improvement."  In  fact,  the 
Exchange's  efforts  in  offering  superior 
price  improvement  technology  focus 
attention  on  stopping  stock  practices 
and  the  need  for  codification  in  PHLX 
Rules. 

Under  the  proposed  rule  change,  an 
agreement  by  a  PHLX  specialist  to 
"stop"  securities  at  a  speciGed  price 
will  constitute  a  guarantee  by  a  member 
or  member  organization  of  the  purchase 
or  sale  of  the  seoirities  at  the  specified 
price  or  better.  In  addition,  the  proposed 
rule  states  that  all  stopped  orders  will 
expire  at  the  end  of  the  trading  day. 

Proposed  rule  220(b)  will  impose 
certain  procedural  requirements  for  the 
handling  of  stopped  orders.  The 


*  See  SecuriliM  Exchange  Act  Release  No.  34614 
(August  30.  1994)(SR-PHLX-93-(l).  S9  FR  32034. 

*  The  propoeed  stopping  itock  rule  ii 
substantially  similar  to  the  stopping  stock  rules 
adopted  by  the  Boston  Slock  Exchange  ("BSE")  and 
the  Chicago  Stock  Exchange  ( "CHX").  See  BSE 
Chapter  n.  Smrtion  38  and  CHX  Article  XX.  Rule  28. 

>  Securities  Exchange  Act  Release  No.  3922S 
(October  8.  1997)  (SR-PHLX-97-32),  62  FR  54147. 

*  See  Secutities  Exchange  Act  Release  Nos.  39S48 
(January  13. 1998)  (SR-PHLX-97-23).  63  FR  3596; 
39540  (February  10.  1998)  (SR-PHLX-98-05).  63 
FR  8510;  and  40006  (May  19.  1998)  (SR-PHLX-98- 
10)  83  FR  29288. 


specialist  will  be  permitted  to  stop  stock 
upon  the  unsolicited  request  of  another 
member  when  such  member  is  acting  on 
behalf  of  either  a  pubUc  customer 
account  or  an  account  in  which  such 
member  or  another  member  has  an 
interest.  After  granting  the  stop,  the 
specialist  must  display  the  order  in  his 
or  her  quote,  including  representative 
size,  and  reduce  the  spread  by  bidding 
(offering)  at  a  price  higher  (lower)  than 
the  prevailing  bid  or  offer  if  not 
executed  immediately  after  being 
stopped.'  This  procedure  applies  in 
other  than  minimum  variation  markets, 
that  is,  where  the  spread  in  the 
quotation  is  greater  than  twice  the 
minimum  variation. 

Proposed  Rule  220(b)(2)  prohibits  the 
specialist  from  trading  for  his  own 
account  with  any  order  he  stopped 
while  he  is  in  possession  of  an  order  at 
an  equal  or  better  price  than  the  price 
of  the  stopped  order  and,  in  each  such 
case,  the  specialist  must  exercise  due 
diUgence  to  match  the  stopped  order 
%vith  such  other  order  in  l^s  possession 
in  accordance  with  Exchange  Rules  119 
and  120.  This  provision  is  similar  to  the 
restrictions  of  Exchange  Rule  452, 
Limitations  on  Members  Trading 
Because  of  Customer  Orders,  and  is 
intended  to  expressly  incorporate  the 
due  diligence  requirement  into  the  new 
rale.  This  provision  currently  appears  in 
Advice  A-2. 

The  Exchange  also  proposes  to  adopt 
procedures  for  stopping  stock  in 
minimum  variation  markets."  Stopping 
orders  in  minimum  variation  markets 
will  occur  primarily  when  the  bid  (offer) 
is  at  a  price  higher  (lower)  than  the 
primary  market  for  day.  Specifically, 
proposed  rule  220(d)  would  provide 
that  in  minimum  variation  markets,  the 
specialist  must  change  his  or  her  quoted 
bid  (offer)  in  order  to  reflect  the  size  of 
the  order  being  stopped.  In  cases  of 
minimum  variation  markets,  a  stopped 
order  to  buy  (sell)  will  be  filled:  (1)  after 
a  transaction  takes  place  on  the  primary 
market  at  the  stop  price  or  higher 
(lower)  or  (2)  when  the  share  volume  on 
the  Exchange  at  the  bid  (offer)  is 
exhausted.  All  orders  stopped  in 
minimum  a  variation  markets  shall  be 
executed  by  the  end  of  the  trading  day 
on  which  the  order  was  stopped  at  no 
worse  than  the  stopped  price.  In 
granting  a  stop  in  a  minimum  variation 
market,  a  specialist  should  change  the 
quoted  bid  (offer)  size  in  order  to  reflect 
the  size  of  the  order  being  stopped.  This 


provision  is  similar  to  provisions  of 
other  exchanges.* 

Section  220(c)  provides  that  the 
member  or  member  organization  which 
agreed  to  stop  the  securities  in  order  to 
obtain  a  favorable  price  will  either 
provide  price  improvement  or  guarantee 
the  stop  price.  If  the  order  is  executed 
at  a  less  favorable  price,  then  such 
member  will  be  liable  fbr  the  adjustment 
of  the  difference  between  the  two  prices. 

As  explained  above,  the  proposed 
stopping  stock  rule  codifies  existing 
procedures  for  stopping  stock  on  the 
Exchange  floor.  In  addition,  the  practice 
of  stopping  stock  enables  Exchange 
specialists  to  offer  primary  market  price 
protection,  an  important  price 
improvement  function  of  PHLX 
specialists,  consistent  with  national 
market  system  principles  by  executing 
orders  at  better  prices  away  from  the 
primary  market.  Furthermore,  it 
provides  the  opportunity  for  the 
sp>ecialist  to  improve  upon  the  market 
and  narrow  the  bid/offer  spread. 

2.  Statutory  Basis 

The  Exchange  beUeves  that  the 
proposed  rule  change  is  consistent  with 
Section  6  of  the  Act.  in  general,  and 
Section  6(b)(5),  in  particular,  in  that  it 
is  designed  to  promote  just  and 
equitable  principles  of  trade,  and  foster 
cooperation  and  coordination  with 
persons  engaged  in  regulating,  clearing, 
settling,  processing  information  with 
respect  to  and  facilitating  transactions 
in  securities  by  codifying  stopping  stock 
procedures  into  PHLX  rules. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  inappropriate  burden  on 
competition. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants,  or  Others 

The  Exchange  has  neither  soUcited 
nor  received  written  comments  on  the  • 
proposed  rule  change. 

m.  Date  of  EChctivenesa  of  the 
PropoMd  Rule  Change  and  Timing  fiw 
Commiasion  Action 

Within  35  days  of  the  publication  of 
this  notice  in  the  Federal  Register  or 
within  such  longer  period  (i)  as  the 


'  See  BSE,  Chapter  n.  S«:tion  38(b). 
•See  Proposed  Rule  220(d). 


•  See  BSE  Chapter  n.  Section  38.  and  CHX  Article 
XX,  Rule  28  and  CHX  Article  XX.  Rule  37. 
interpretation  and  policy  .03.  Both  of  these 
programs  were  initially  approved  as  pilot  programs, 
which,  thereafter,  received  permanent  approval.  See 
Securities  Exchange  Act  Release  Nos.  37134  (April 
22.  1996)  (SR-BSE-96-03).  61  FR  18634  and  36401 
(October  20,  1995)  (SR-CHX-9S-100,  60  FR  54803. 
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Commission  may  designate  up  to  90 
days  of  such  date  if  it  finds  such  longer 
period  to  be  appropriate  and  publishes 
its  reasons  for  so  fijiding  or  (ii)  as  to 
which  the  Exchange  consents,  the 
Commission  will: 

(A)  by  order  approve  the  proposed 

rule  change,  or 

(B)  institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  SoliciUtion  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposal  is 
consistent  with  the  Act.  Persons  making 
written  submissions  should  file  six 
copies  thereof  with  the  Secretary, 
Securities  and  Exchange  Commission, 
450  Fifth  Street,  N.W.,  Washington,  D.C. 
20549.  Copies  of  this  submission,  all 
subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  perscm,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  PHLX.  All 
submissions  should  refer  to  File  No. 
SR-PHLX-98-37  and  should  be 
submitted  by  November  19, 1998. 

For  the  Ckjitunission,  by  the  Division  of 
Market  Regulation  pursuant  to  delegated 
authority."* 

Margaret  H.  McFariand. 
Deputy  Secretary. 

(FR  Doc.  98-29010  Filed  10-28-98;  8:45  am) 
MUMO  COOC  9010-ei-M 


DEPARTMENT  OF  STATE 
[Put>llc  Notice  No.  2912] 

Advisory  CommittM  on  International 
Economic  Policy;  Notice  of  Renewal 

Renewal  of  Advisory  Committee 

The  Department  of  State  has  renewed 
the  Charter  of  the  Advisory  Committee 
on  International  Economic  Policy.  The 
Advisory  Committee  provides  advice 
and  assistance  in  the  formulation  of  U.S. 
policy,  positions,  proposals  and 
strategies  for  multilateral  and  bilateral 
negotiations  particularly  where  the 
Department  of  State  has  the  lead 


negotiating  authority.  More  specifically, 
the  Committee  provides  information 
and  advice  to  the  Secretary  of  State  on 
effective  integration  of  economic 
interests  into  overall  foreign  policy,  the 
role  and  limits  of  international 
economic  institutions,  and  State's  role 
in  advancing  American  commercial 
interests  in  a  competitive  global 
economy.  The  Under  Secretary  for 
Management  has  determined  that  the 
Committee  is  necessary  and  in  the 
public  interest. 

The  committee  includes 
representatives  of  American 
organizations  and  institutions  having  an 
interest  in  international  economic 
poUcy,  and  may  include  representatives 
of:  American  business  with  significant 
international  trade  interests;  American 
labor  unions;  public  interest  groups; 
and/or  trade  and  professional 
associations  whose  membership  stands 
to  be  affected  by  international  economic 
poUcy;  legal  or  business  consultants 
well-versed  in  such  economic  and  trade 
aspects  of  foreign  affairs;  and  academics 
representative  of  the  various  scholarly 
approaches  to  international  economic 
poUcy. 

The  Assistant  Secretary  for  Economic 
and  Business  Affairs  chairs  the 
Advisory  Committee  for  the  Secretary  of 
State.  The  Committee  meets  quarterly. 
The  Committee  will  follow  the 
procedures  prescribed  by  the  Federal 
Advisory  Committee  Act  (FACA). 
Meetings  will  be  open  to  the  pubUc 
unless  a  determination  is  made  in 
accordance  with  section  10(d)  of  the 
FACA,  5  U.S.C.  552b(c)(l)  and  (4).  that 
fr  meeting  or  a  portion  of  the  meeting 
should  be  closed  to  the  pubUc.  Notice 
of  each  meeting  will  be  provided  for 
publication  in  the  Federal  Register  as 
far  in  advance  as  possible  prior  to  the 
meeting. 
For  further  information,  please  call: 
,    Sharon  Rogers,  Economic  and  Business 
Affairs  Bureau,  U.S.  Department  of 
State,  (202)  647-5968. 

Dated:  October  16. 1998. 
HoUy  A.  Kenwortfay, 

Executive  Secretary,  Advisory  Committee  on 
International  Economic  Policy. 
|FR  Doc.  98-28948  Filed  10-28-98:  8:45  ami 
aiLUNQ  COOE  4no-«r-H 


Committee  will  hold  an  open  meeting 
on  December  2, 1998  from  1:30  p.m.  to 
3:30  p.m.  to  obtain  public  comment  on 
the  issues  to  be  addressed  at  the 
December  14-18, 1998  Twentieth 
Consultative  Meeting  of  the  Contracting 
Parties  to  the  London  Convention, 
which  is  the  global  international  treaty 
regulating  ocean  dumping.  The  meeting 
will  also  review  the  results  of  the 
Twenty-first  Scientific  Group  Meeting  of 
the  London  Convention  held  in  April 
1998. 

The  meeting  will  be  held  at 
Environmental  Protection  Agency 
offices  located  at  the  Fairchild  Building, 
499  South  Capitol  Street  SW, 
Washingtcm,  DC  20003,  Room  809; 
Interested  members  of  the  public  are 
invited  to  attend,  up  to  the  capacity  of 
the  room. 

For  further  information,  please  contact  Mr. 
David  Redford.  Chief,  Marine  Pollution 
Control  Branch,  telephone  (202)  260-1952. 

Dated:  October  20. 1998. 

StepDBB  r^  MUMT, 

Chairman,  Shipping  Coordinating  CommittBe. 
(FR  Doc  98-29036  Filed  10-28-9«;  8:45  ami 

I  OOeC  47te-7»4i 


'«'17CFR200.30-3(a)(12). 


DEPARTMENT  OF  STATE 
[Public  Notice  No.  2914] 

Shipping  Coordinating  Committee; 
Sul)committee  on  Ocean  Dumping; 
Notice  of  Meeting 

The  Subcommittee  on  Ocean 
Dumping  of  the  Shipping  Coordinating 


DEPARTMENT  OF  STATE 

[Pubic  Noltoa  No.  2»iq 

Shipping  Coordlnaling  CommttlBe 
MwMme  Safety  Commlttae,  Notice  of 


The  Shipping  Coordinating 
Committee  will  conduct  an  open 
meeting  at  9:00  A.M.  on  Wednesday. 
December  2, 1998,  in  Room  2415,  at 
U.S.  Coast  Guard  Headquarters.  2100 
2nd  Street.  SW.  Washington.  DC.  The 
purpose  of  this  meeting  virill  be  to 
finalize  preparations  for  the  70th 
Session  of  the  Maritime  Safety 
Committee,  and  associated  bodies  of  the 
International  Maritime  Organization 
(IMO).  which  is  scheduled  for  December 
7-1 1 ,  1998,  at  IMO  Headquarters  in 
London.  At  this  meeting,  papers 
received  and  the  draft  U.S.  positions 
will  be  discussed. 

Among  other  things,  the  items  of 
particular  interest  are: 

a.  Adoption  of  amendments  to  the 
Safety  of  Life  at  Sea. 

b.  Bulk  carrier  safety. 

c.  Implementation  of  the  STCW 
Convention. 

d.  Matters  related  to  the  ISM  Code. 

e.  Formal  safety  assessment. 

f.  Unsafe  practices  associated  with  the 
trafficking  or  transport  of  illegal  migrant 
by  sea,  and 

g.  Report  of  five  subcommittees — 
Radiocommunications  and  Search  and 
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Rescue;  Ship  Design  and  Equipment; 
Flag  State  Implementation:  Bulk  Liquids 
and  Gases;  and  Safety  of  Navigation. 
Members  of  the  public  may  attend 
this  meeting  up  to  the  seating  capacity 
of  the  room.  Interested  persons  may 
seek  information  by  vvriting  to  Mr. 
Joseph ).  Angelo.  Commandant  (C-MS), 
U.S.  Coast  Guard,  2100  2nd  Street,  SW. 
Room  1218,  Washington.  DC  20593- 
0001  or  by  calling  (202)  267-2970. 

Dated:  Octobar  20. 1998. 
Stephen  M.  MUler, 

Chainnan,  Shipping  Coordinating  Coaunittee. 
(FR  Doc.  9»-29037  Filed  10-28-98;  8:45  to] 
iOa*47i«-a»-M 


TENNESSEE  VALLEY  AUTHOfUTY 

Peperworfc  Reduction  Act  of  1995,  M 
Amended  by  Pub.  L  104-13; 
Subniieelon  for  0MB  Review; 
Comment  Repueet 

AQENCV:  Tennessee  Valley  Authority 
(TVA). 

ACTION:  Submission  for  OMB  Review; 
comment  request. 

SUMMARY:  The  proposed  information 
collection  described  below  will  be 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  for  review,  as 
required  by  the  Paperwork  Reduction 
Act  of  1995  (44  U.S.C.  Chapter  35,  as 
amended).  The  Tennessee  Valley 
Authority  is  soliciting  public  comments 
on  this  proposed  collection  as  provided 
by  5  CFR  Section  1320.8(d)(1).  Requests 
for  information,  including  copies  of  the 
information  collection  proposed  and 
supporting  documentation,  should  be 
directed  to  the  Agency  Clearance  Office: 
Wilma  H.  McCauley,  Tennessee  Valley 
Authority,  1101  Market  Street  (WR  4Q), 
Chattanooga.  Tennessee  37402-2801; 
(423) 751-2523. 

Comments  should  be  sent  to  OMB 
Office  of  Information  and  Regulatory 
Affairs.  Attention:  Desk  Officer  for  TVA. 
SUPPI^MENTARY  INFORMATION: 

Type  of  Request:  Regular  submission. 

Title  of  Information  Collection: 
Economic  Assessment  of  Waterway 
Docks  and  Terminals  in  the  Tennessee 
Valley  and  Parts  of  the  Surrounding 
National  Inland  Waterway  Network. 

Frequency  of  Use:  Occasional. 

Type  of  Affected  Public:  Federal.  State 
and  Local  Governments,  and  Private 
Industry. 

Small  Businesses  or  Organizations 
Affected:  Yes. 

Federal  Budget  Functional  Category 
Code:  450. 

Estimated  Number  of  Annual 
Responses:  1700. 


Estimated  Total  Annual  Burden 
Hours:  3400  hours. 

Estimated  Average  Burden  Hours  Per 
Response:  2  hours. 

Need  For  and  Use  of  Information:  The 
information  collection  is  necessary  to 
assess  the  service  capability  of 
waterway  docks  and  terminals  located 
in  the  Tennessee  Valley  and 
surrounding  States.  The  data  will  be 
used  to  help  potential  industrial  clients 
with  decisions  regarding  transportation 
information  and  the  handling 
capabilities  of  waterway  facilities 
located  on  various  river  segments.  This 
is  vital  information  for  industry  when 
deciding  where  the  most  economical 
location  is  for  a  new  plant  site  or 
project.  In  addition  the  data  collection 
surrounding  the  waterway  terminals 
located  on  the  Tennessee  River  is 
necessary  for  use  in  updating  TVA's 
river  performance  indicator. 
Batty  G.  Molcalf, 

Manager.  Business  Planning  and  Services. 
(FR  Doc  98-29028  Filed  10-28-98;  8:45  am) 


DEPARTMENT  OF  TRANSPORTATION 

Office  of  the  Secretary 

Privacy  Act  of  1974;  Syatam  of 
Recorda 

AGENCY:  Office  of  the  Secretary,  DOT. 
ACTION:  Notice  to  create  system  of 
records,  DOT  Mentoring  Program 
Records  System. 

SUMMARY:  The  Department  of 
Transportation,  proposes  to  create  a 
system  of  records  subject  to  the  Privacy 
Act  of  1974.  The  records  system  is  the 
DOT  Mentoring  Program  Records 
System.  DOT/ ALL  12.  The  system  is 
designed  to  allow  prospective  DOT 
mentees  to  find  employees  interested  in 
becoming  mentors,  through  use  of  the 
Internet.  The  system  will  also  be  used 
to  monitor  the  number  of  employees 
participating  in  the  EXDT  Mentoring 
Program,  store  participants'  passwords, 
contact  participants  for  survey 
purposes,  provide  mentor  names  to 
senior  Departmental  and  Human 
Resource  Management  officials,  and 
measure  the  success  of  cross  modal 
mentoring. 

EFFECTIVE  DATE:  December  8, 1998. 
ADDRESS:  Interested  individuals  may 
comment  on  this  publication  by  writing 
to  Ms.  Vanester  M.  Williams,  Privacy 
Act  Coordinator,  U.S.  Department  of 
Transportation.  Office  of  the  Chief 
Information  Officer,  S-80,  400  7th 
Street,  SW..  Washington.  DC  20590. 


FOR  FURTHER  MFORMATKM  CONTACT:  Jan 
B.  Karicho',  Sjrstem  Manager, 
Departmental  Office  of  Human  Resource 
Management.  Department  of 
Transportation.  400  Seventh  Street, 
SW.,  Washington.  DC  20590. 

SUPPLBOITARV  MFORMATION:  DOT 
Systems  of  Records  notices  subject  to 
the  Privacy  Act  of  1974  (5  U.S.Q  552a). 
as  amended,  have  been  published  in  the 
Federal  Regbter  and  are  available  from 
the  above  mentioned  address.  The 
record  sjrstem  being  proposed  is  being 
published  in  its  entirety. 

DOT/AU  12 


DOT  Mentoring  Program  Records 
System. 


Sensitive. 

SVSmi  LOCATKM: 

Department  of  Transportation  (DOT), 
TASC  Computer  Center.  400  7th  Street. 
SW.,  Washington.  DC  20590-0001. 

CATBXMKS  OF  MOMOUAtS  COVBIEO  BY  THE 


a.  All  DOT  personnel  registering  to 
become  mentors. 

b.  All  DOT  personnel  registering  to  be 
mentees. 

CATEQORKS  OF  Rcoonoe  M  TMc  svsrai: 

All  categories  of  records  are  electronic 
and/or  paper,  and  may  include 
identifying  information,  such  as  name, 
office  routing  symbol,  office  phone  and 
fax  numbers,  e-mail  adchvss,  last  four 
digits  of  the  social  security  number, 
grade,  and  employing  administration. 
All  records  reflect: 

a.  Name. 

b.  Operating  Administration. 

c.  Last  four  digits  of  social  security 
number  (accessible  only  by  system 
administrators). 

d.  Routing  Symbol. 

e.  State  in  which  employed. 

f.  Age  range. 

g.  Pay  plan, 
h.  Series. 

i.  Qvilian  or  Military  grade. 

j.  Work  phone. 

k.  Work  FAX. 

1.  Work  e-mail  address. 

m.  Work  skills  (Optional  narrative). 

n.  Interests  (Optional  narrative). 

0.  Hobbies  (Optional  narrative). 
Records  for  employees  of  the  United 

States  Coast  Guard,  both  military  and 
civilian  may  also  include: 

1.  Past  assignments. 

2.  Collateral  duties. 

3.  Coast  Guard  training  Received. 

4.  Coast  Guard  qualification  codes. 
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5.  Conunissioning  source. 

6.  Education  level/Type  of  degree. 

7.  Ethnicity. 

8.  Marital  status. 

9.  Current  Operating  Facility. 

This  information  is  optional  for  USCG 
employees  only. 

AUTHOMTY  FOR  MAMTENANCE  OF  SYSTBI: 

Under  5  USC  4103,  the  head  of  each 
agency  is  required  to  provide  training 
for  agency  employees  to  assist  in 
achieving  the  agency's  mission  and 
performance  goals  by  improving 
employee  and  organization 
performance. 

FURF08E(S): 

This  system,  as  described  in  the 
Summary,  will  be  used  to  match 
prospective  DOT  mentors  wrtth 
employees  interested  in  becoming 
mentees.  The  system  will  also  be  used 
to  monitor  the  number  of  employees 
participating  in  the  DOT  Mentoring 
Program,  store  participants'  passwords, 
contact  participants  for  survey 
purposes,  provide  mentor  names  to 
senior  departmental  and  human 
resource  management  officials,  and 
measure  the  success  of  cross  modal 
mentoring. 

KMITMC  UK  OF  REOOROe  MAMT  AMED  M  THE 
SVSTBi.  MCUmatO  CATBQORES  OF  USERS  AND 
THE  FURFOSES  OF  SUCH  USES: 

a.  To  DOT  HRM  persoimel  to  evaluate 
interest  in  the  program. 

b.  To  DOT  HRM  personnel  to  transmit 
survey  instruments  to  participants. 

c.  To  DOT  HRM  persoimel  to 
determine  the  amount  of  cross  modal 
participation. 

d.  To  Senior  Management  Officials  for 
review. 

Also,  see  the  prefatory  statement  of 
General  Routines  Uses. 


TO 


None. 

POUOES  AND  FRACnCES  FOR  STORSIQ. 
RETRKVMQ.  ACCESSMO,  RETAMMO,  AND 
OnFOSMQ  OF  REOOROC  M  THE  SYSHEM: 

STORAGE: 

The  storage  is  on  a  DOT  server,  with 
restricted  access. 

RETRCVAaUTY: 

Retrieval  from  the  system  is  by 
category  only  (mentor/mentee).  and  can 
be  accessed  by  the  administrators  of  the 
DOT  Mentoring  Program. 

SAFEQUAROS: 

Computers  provide  privacy  and 
access  limitations  by  requiring  a  user 
name  and  password  match.  Access  to 
decentralized  segments  is  similarly 


controlled  by  the  System  administrators. 
The  system  administrators  of  the  EXJT 
Mentoring  Program  are  the  only  persons 
with  access  to  employees'  user  names, 
passwords  and  social  security  number. 


RETENTION  AND  DHFOSAL: 
SYSTBi  MANAGERS  AND  AOOREBt: 

)an  B.  Karicher,  Department  of 
Transportation,  400th  Street,  SW., 
Washington,  DC  20590-0001.  and 
William  H.  Freed.  Department  of 
Transportation.  400th  Street.  SW., 
Washbigton,  DC  20590-0001. 

NOmCATION  PROCSNJRE: 

Inquiries  should  be  directed  to:  U.S. 
Depsutment  of  Transportation, 
Departmental  Director  of  Human 
Resource  Management  (M-10).  400  7th 
St.  SW..  Wellington.  DC  20590-0001 

RECORD  ACCESS  FROCBNJRES: 

Individuals  may  access  their  own  data 
through  the  Internet,  by  going  to  the 
DOT  HRM  Home  Page. 

CONTESraiO  RECORD  FROCBNIRES: 

None. 

RECORD  SOURCE  CATEQORKS: 
Individual  registrants. 

EXafVnONS  CLABfCD  FOR  THE  SYSTBe 

None. 

Dated:  October  23. 1998. 
VaiiMiarM.WiUiaiiis, 

Departmental  Privacy  Act  Coordinator.  Office 

of  the  Chief  Information  Officer,  Department 

ofTraitspmtation. 

(FR  Doc  98-28978  Filed  10-28-98;  8:45  am] 


DEPARTMENT  OF  TRANSPORTATION 

CoastGuard 
[USCG-1Me4e21] 

Navigation  Safety  Advisory  Council; 


agency:  Coast  Guard.  DOT. 

ACTION:  Notice  of  meeting. 

SUMMARY:  The  Navigation  Safety 
Advisory  Council  (NAVSAC)  vdll  meet 
to  discuss  various  issues  relating  to 
commercial  and  recreational  boat  safety. 
The  meetings  will  be  open  to  the  public 
DATES:  NAVSAC  will  meet  on  Saturday. 
November  21, 1998.  from  8  ajn.  to  5 
p.m.  and  on  Sunday.  November  22. 
1998,  from  8  a.m.  to  5  p.m.  The  meeting 
may  close  early  if  all  business  is 
finished.  Written  material  and  requests 
to  make  oral  presentations  ^ould  reach 
the  Coast  Guard  on  or  before  November 
16, 1998.  Requests  to  have  a  copy  of 


your  material  distributed  to  each 
member  of  the  council  should  reach  the 
Coast  Guard  on  or  before  November  13, 
1998. 

ADDRESSES:  NAVSAC  will  meet  at  the 
Monterey  Bay  Plaza  Hotel.  400  Cannery 
Row,  Monterey,  CA  93940.  Said  written 
material  and  requests  to  make  oral 
presentations  to  Ms.  Margie  Hegy. 
Commandant  (G-M-2).  U.S.  Coast 
Guard  Headquarters.  2100  Second  Street 
SW..  Washington.  DC  20593-0001.  This 
notice  is  available  on  the  Internet  at 
http://dms.dot.gov. 
FOR  FURTHER  INFORMATION  CONTACT: 
For  questions  on  this  notice,  contact  Ms. 
Margie  Hegy.  Executive  Director  of 
NAVSAC.  telephone  202-267-0415.  fax 
202-267-4700.  For  questions  on 
viewing,  or  submitting  material  to  the 
docket,  contact  Dorothy  Walker,  Chief, 
Dockets,  Department  of  Transportation, 
telephone  202-366-5149. 
SUPPI.EMENTARY  wronMATION:  Notice  of     . 
the  meeting  is  given  under  the  Federal 
Advisory  Committee  Act.  5  U.S.C.  App. 
2. 

Agenda  of  Meeliag 

The  agenda  includes  the  following:     ~ 

(1)  Monterey  Bay  Panel's 
recommendations  on  actions  needed  to 
protect  the  Monterey  Bay  National 
Marine  Sanctuary. 

(2)  Update  on  the  Ports  and 
Waterways  Safety  System  (PAWSS)  and 
universal  carriage  requirements  for 
Automatic  Identification  System  (AIS) 
tedmology. 

(3)  Vessels  that  lose  propulsion  or 
experience  steering  problems  during 
transit. 

(4)  Electronic  Chart  Display  and 
InformaticHi  System  (ECDIS}--Where  are 

we? 

(5)  Marine  Transportaticm  Systran 
Initiative — ^What's  next? 

Prooadural 

All  sessions  of  the  meeting  are  open 
to  the  public.  Please  note  that  the 
meeting  may  close  early  if  all  business 
is  finished.  At  the  Chair's  discretion, 
members  of  the  public  may  make  oral 
presentations  during  the  meeting.  If  you 
would  like  to  make  an  oral  presentation 
at  the  meeting,  please  notify  the 
Executive  Director  no  later  than 
November  16. 1998.  If  you  would  lilce  a 
copy  of  your  material  distributed  to 
each  member  of  the  council  in  advance 
of  the  meeting,  please  submit  25  cofnes 
to  the  Executive  Director  no  later  than 
NovembOT  13. 1998. 


Inforautioii  on  Servicea  for  Individnals 
with  Disdbilitias 

Fm  information  on  facilities  or 
services  for  individuals  with  disabilities 
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or  to  request  special  assistance  at  the 
meeting,  contact  the  Executive  Director 
as  soon  as  possible. 

Dated:  October  23, 1998. 

Rear  Admiral,  U.S.  Coast  Guard,  Assistant 
Comntaitdant  for  Marine  Safety  and 
Environmental  Protection. 
|FR  Doc.  98-29045  Filed  10-28-98:  8:45  am) 
MLUNQ  OOOf  4*1»-1S-M 

DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Adminlstratton 

[Summary  Notice  No.  PE-9e-20] 

l^atitions  for  Examptton;  Summary  of 
Patitiona  Racaivad;  DIapcMritiona  of 
Patitlona  laauad 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  petitions  for 
exemption  received  and  of  dispositions 
of  prior  petitions. 

SUMMARY:  Pursuant  to  FAA's  rulemaking 
provisions  governing  the  application, 
processing,  and  disposition  of  petitions 
for  exemption  (14  CFR  Fait  11),  this 
notice  contains  a  summary  of  certain 
petitions  seeking  relief  from  specified 
requirements  of  the  Federal  Aviation 
Regulations  (14  CFR  Chapter  I), 
dispositions  of  certain  petitions 
previously  received,  and  corrections. 
The  purpose  of  this  notice  is  to  improve 
the  public's  awareness  of.  and 
participation  in.  this  aspect  of  FAA's 
regulatory  activities.  Neither  publication 
of  this  notice  nor  the  inclusion  or 
omission  of  information  in  the  summary 
is  intended  to  affect  the  legal  status  of 
any  petition  or  its  final  disposition. 
DATES:  Comments  on  petitions  received 
must  identify  the  petition  docket 
number  involved  and  must  be  received 
on  or  before  November  19, 1998. 
ADDRESSES:  Send  comments  on  any 
petition  in  triplicate  to:  Federal 
Aviation  Administration,  Office  of  the 
Chief  Counsel.  Attn:  Rule  Docket  (AGC- 
200),  PetiUon  Docket  No. 

.800 

Independence  Avenue,  SW., 
Washington,  D.C.  20591. 

Comments  may  also  be  sent 
electronically  to  the  following  internet 
address:  9-NPRM-CMTSOfaa.dot.gov. 

The  petition,  any  comments  received, 
and  a  copy  of  any  final  disposition  are 
filed  in  the  assigned  regulatory  docket 
and  are  available  for  examination  in  the 
Rules  Docket  (AGC-200),  Room  9150. 
FAA  Headquartere  Building  (FOB  lOA), 
800  Independence  Avenue,  SW., 


Washington.  D.C.  20591;  telephone 
(202)  267-3132. 

FOR  FURTHER  INFORMATION  CONTACT: 
Brenda  Eichelberger  (202)  267-7470  or 
Terry  Stubblefield  (202)  267-7624, 
Office  of  Rulemaking  (ARM-1).  Federal 
Aviation  Administration,  800 
Independence  Avenue.  SW., 
Washington.  DC  20591. 

This  notice  is  published  pursuant  to 
paragraphs  (c),  (e).  and  (g)  of  §  11.27  of 
Part  11  of  the  Federal  Aviation 
Regulations  (14  CFR  Part  11). 

Issued  in  Washington.  D.C,  on  October  26, 
1998. 

Gary  A.  Michel. 

Acting  Assistant  Chief  Counsel  for 
Regulations. 

Petitions  for  Exemption 

Cbclcet  No.;  29323. 

Petitioner:  Million  Air-Salt  Lake  City. 

Sections  of  the  FAR  Affected:  14  CFR 
61.157(g)(2). 

Description  of  Relief  Sought:  To 
permit  Million  Air  pilots  to  meet  the 
flight  training  and  testing  requirements 
of  61.157  in  a  Level  C  flight  simulator 
at  a  training  facility  that  is  not 
certificated  under  Part  142. 

Docket  No.:  26163. 

Petitioner:  US  Airways,  Inc. 

Sections  of  the  FAR  Affected:  1 4  CFR 
61.55(b)(3);  61.56(h)(1),  (2),  and  (3); 
61.57(c)(3)  and  (d)(2);  61.58(e); 
61.64(e)(3);  61.65(e)(2),  and  (g)(1)  and 
(3):  61.67(c)(4)  and  (d)(2);  61.158(d)(1); 
61.191(d);  and  61.197(e). 

Description  of  Relief  Sought:  To 
permit  US  Airways  and  persons  who 
contract  for  services  from  US  Airways  to 
continue  to  use  FAA-approved  flight 
simulators  to  meet  flight  experience 
requirements  described  by  those 
sections  of  part  61  without  holding  a 
certificate  required  by  14  CFR  part  142. 

DDclcet  No;  28921. 

Petitioner:  Cessna  Aircraft  Company. 

Sections  of  the  FAR  Affected:  14  CFR 
91.21  l(b)(l)(ii). 

Description  of  Relief  Sought/ 
Disposition:  To  permit  the  operation  of 
Cessna  Model  750  Citation  X  (Citation 
X)  aircraft  at  altitudes  between  flight 
level  (FL)  350  and  FL  510  without 
requiring  at  least  one  pilot  at  the 
controls  of  the  airplane  to  wear  and  use 
FAA-approved  oxygen  mask. 

Disposition,  date.  Exemption  No. 
Denial,  September  30, 1998,  Exemption 
No.  6817. 
Docket  No.:  29032. 
Petitioner:  Lake  Area  Technical 
Institute. 

Sections  of  the  FAR  Affected:  49 
U.S.C.  40103(a)(37)(B). 

Description  of  Relief  Sought/ 
Disposition:  To  permit  Lake  Area 


Technical  Institute  to  operate  its 
Beechcraft  Model  U-21A  aircraft  (Beech 
U-21A)  as  a  public  aircraft. 

Disposition.  Date,  Exemption  No. 

Denial,  September  30. 1998, 
Exemption  No.  6816. 

Docket  No.:  29204. 

Petitioner:  The  Boeing  Company. 

Sections  of  the  FAR  Affected:  14  CFR 
25.562(b)(2).  25.562(c)(5).  and 
25.562(c)(6). 

Description  of  Relief  Sought/ 
Disposition:  To  permit  dynamic  testing 
of  he  pilot/co-pilot  seats  without  the 
specified  misalignment  floor  warpage 
test  requirements  for  pilots  and  co-pilots 
seats;  to  remove  Head  Injury  Criterion 
frt>m  the  pass/fail  requirements  for 
djmamic  testing  of  the  pilot  (co-pilot 
seats  only);  and  to  allow  the  use  of 
rational  analysis  in  lieu  of  actual 
dynamic  testing  for  the  pilot/co-pilot 
and  observer  seats. 

Disposition,  Date,  Exemption  No. 

Partial  Grant,  October  1, 1998, 
Exemption  No.  6819. 

Doc/cef  No.;  29228. 

Petitioner:  PSA  Airlines,  Inc. 

Sections  of  the  FAR  Affected:  14  CFR 
121.433(c)(l)(iii)  and  121.441(a)(1)  and 
(b)(1)  and  appendix  F. 

Description  of  Relief  Sought/ 
Disposition:  To  permit  PSA  to  estabUsh 
an  annual  single-visit  training  program 
(SVTP)  for  its  flight  crewmemlwrs  and 
eventually  transition  to  the  advanced 
qualifications  program  (AQP)  codified 
in  Special  Federal  Aviation  Regulation 
58. 

Disposition  Date,  Exemption  No. 

Grant,  October  8, 1998,  Exemption 
No.  6821. 
(FR  Doc  98-29044  Filed  10-28-98;  8:45  am] 

MLLMO  COOC  4Sie-1S-M 


DEPARTMENT  OF  TRANSPORTATION 

Fadaral  HlghvMay  AdminiatraHon 

Environmantal  impact  Statamant:  St 
Francda  County,  Miaaouri 

AGENCY:  Federal  Highway 
Administration  (FHWA).  DOT. 
ACTION:  Notice  of  Intent. 


SUMMARY:  The  RHWA  is  issuing  this 
notice  to  advise  the  public  that  an 
environmental  impact  statement  (EIS) 
will  be  prepared  for  proposed 
improvements  to  the  transportation 
system  in  St.  Francois  County,  Missouri. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Donald  Neimiann,  Programs 
Engineer,  FHWA  Division  Office,  209 
Adams  iStreet  Jeflierson  City,  MO  65101.  ^ 
Telephone:  (573)  636-7104  or  Mr.  Scott 
Meyer,  District  Engineer,  Missouri 
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Department  of  Transfmrtation.  P.O.  Box 
160.  Sikeston,  MO  63801.  Telephone: 
(573)  472-5333. 

SUPPl^MENTARY  INFORMATION:  The 
FHWA,  in  cooperation  with  the 
Missouri  Department  of  Transportation 
(MoDOT),  vtrill  prepare  an  EIS  for  a 
proposed  project  to  improve  Missouri 
Route  8,  located  at  the  cities  of  Desloge 
and  Park  Hills  in  St.  Francois  County, 
Missouri. 

The  proposed  action  is  considered 
necessary  to  improve  the  safety  and 
efficiency  of  Missouri  Route  8. 
Alternatives  under  consideration 
include  (1)  taking  no  action,  (2) 
implementing  Transportation  System 
Management  (TSM)  options,  (3) 
upgrading  and  improving  the  existing 
roadways,  and  (4)  constructing  a  new 
four-lane  roadway  frt)m  a  point  west  of 
the  Route  P  (west)  intersection  to  U.S. 
Route  67  to  the  east,  or  Route  32  to  the 
south,  on  a  full  or  partial  relocation.  The 
location  study  conducted  during 
preparation  of  the  EIS  will  provide 
definitive  alternatives  for  evaluation  by 
the  EIS.  The  proposed  action  will  likely 
include  transportation  improvements  in 
St.  Francois  County  from  west  of  Route 
P  to  U.S.  Route  67  or  Route  32. 

The  scoping  process  will  involve  all 
appropriate  federal,  state,  and  local 
agencies,  and  private  organizations  and 
citizens  who  have  previously  expressed 
or  are  known  to  have  interest  in  this 
proposal.  Preliminary  comments  and 
information  are  currently  being  soUdted 
&t»m  agencies.  Prelocation  meetings 
were  held  in  November  1996. 
Preliminary  improvement  and 
relocation  concepts  were  presented  at 
pubUc  information  meetings  held  in 
May  1998.  Additional  pubhc  meetings 
will  be  held  to  engage  the  regional 
community  in  the  decision  making 
process  and  to  obtain  public  comment. 
Late  in  the  study,  a  pubhc  hearing  will 
be  held  to  present  the  findings  of  the 
draft  EIS  (DEIS).  The  DEIS  will  be 
available  for  public  and  agency  review 
and  comment  prior  to  the  pubUc 

hearing. 

To  ensure  that  the  full  range  of  issues 
related  to  this  proposed  action  is 
addressed  and  all  significant  issues 
identified,  comments  and  suggestions 
are  invited  from  all  interested  parties. 
Comments  or  questions  concerning  this 
proposed  action  and  the  EIS  should  be 
directed  to  the  FHWA  or  to  the  MoDOT 
at  the  addresses  provided  above. 

(CaUlog  of  Federal  domestic  Assistance 
Program  Number  20.205.  Highway  Planning 
and  Construction.  The  regulations 
implementing  Executive  Order  12373 
regarding  intergovernmental  consultation  on 
Federal  programs  and  activities  apply  to  this 
program.) 


Issued:  October  16. 1998. 
Donald  L.  Nirnmann, 

Programs  Engineer,  Jefferson  City. 

(FR  Doc.  98-29023  Filed  10-28-98;  8:45  ua] 

■LUNQ  OOOf  4t10-»-H 

DEPARTIMENT  OF  TRANSPORTATION 

Fadarai  Railroad  Administration 

Palltlon  for  Waivar  of  Complianca 

In  accordance  with  Part  211  of  Title 
49  Code  of  Federal  Regiilations  (CFR), 
notice  is  hereby  given  that  the  Federal 
Railroad  Administration  (FRA)  received 
a  request  for  a  waiver  of  compliance 
from  certain  requirements  of  its  safety 
standards.  The  individual  petition  is 
described  below,  including  the  party 
seeking  reUef,  the  regulatory  provisions 
involved,  the  nature  of  the  reUef  being 
requested,  and  the  petitioner's 
arguments  in  favor  of  reUef. 

Flwida  East  Coast  Railway  Campany 
(Waiver  Petition  Docket  Number  FRA- 
1998-4648) 

The  Florida  East  Coast  Railway 
Company  (FEC)  seeks  a  waiver  of 
compUance  from  certain  provisions  of 
the  Railroad  Power  Brake  and  Drawbars 
regulations,  49  CFR  Section  232,  in 
Older  to  administer  a  test  program 
involving  a  test  train  equipped  with  an 
Electronically  Controlled  Pneumatic 
Brake  (ECPB)  system,  manufactured  by 
GE  Harris  Railway  Electronics,  L.L.C. 
(GE  Harris),  that  operates  from  a  radio 
signal.  FEC  has  the  support  of  GE  Harris 
in  this  pilot  test  program  that  is 
tentatively  scheduled  to  run  from 
November  1998  through  July  1999.  This 
test  program  would  need  reUef  frt)m  49 
CFR  232,  Appendix  B,  Specifications 
and  Requirements  for  Power  Brakes  and 
AppUances  For  Operating  Power-Brake 
Systems  For  Freight  Service,  as  well  as, 
other  areas  of  Part  232  that  reference  the 
control  of  train  brakes  by  increasing  or 
reducing  brake  pipe  pressure. 

An  FEC  aggregate  unit  train  will  be 
used  for  this  test  program. 
Approximately  100  aggregate  cars  (plus 
10  spare  rail  cars)  and  a  group  of  four 
FEC  GP-40-3,  3000  hp  locomotives, 
will  be  equipped  with  the  GE  Harris  EPa 
Direct  Braking  system.  This  train  will 
operate  as  a  imit  train  that  makes  a  daily 
rotmd  trip  from  Miami  to  Cocoa  (Qty 
Point),  Florida,  and  return.  In 
conjunction  with  FEC  crew  training,  it 
is  GE  Harris'  intention  to  provide  field 
support  prior  to  and  during  the  test 
program.  This  field  support  vail  consist 
of  manning  the  test  rain  with  capable 
and  knowledgeable  personnel 


FEC  and  GE  Harris  ofiiere  the 
following  information  about  the  GE 
Harris  EP.  Direct  Braking  system.  The 
system  uses  electronically  controlled 
brake  valves  to  operate  freight  car  brakes 
as  opposed  to  solely  pneumatically 
controlled  brakes.  The  EP«  Direct 
Braking  system  on  this  test  rain  will 
perform  identically  to  current  ECPB 
trains  in  operation  today.  With  the  EP. 
Direct  Braking  system  there  is  a 
pneumatically  controlled  valve  which 
mcmitors  train  brake  pipe  pressure. 
Should  the  brake  pipe  pressure  fall  at  a 
rate  of  16  psi  per  second  (or  greater),  or 
if  brake  pipe  pressure  falls  below  50  psi, 
the  train  is  automatically  placed  into  an 
emei^ncy  brake  appUcation  condition. 
This  valve  provides  a  method  to  apply 
emergency  brakes  independent  of  the 
electronically  controlled  brake  value 
mode  of  o{>eration.  thereby 
incorporating  a  redundant  level  of  safety 
on  the  train  analogous  to  the  ciurent 
emergency  brake  systems.  Another 
capabiUty  of  the  EP.  Direct  Braking 
system  is  a  full  emulation  of  the  current 
ABDX  style  valve.  This  means  the  entire 
train  can  be  nm  using  brake  pipe 
pressure  to  control  the  train's  brakes 
(traditional  pnemnatic  control  mode),  as 
an  alternative  to  the  electric  mode 
should  the  need  arise.  The  EP»  Direct 
Braking  system  consists  of  a  Car  Control 
Device,  On-Car  power  source  (Power 
Generator,  Voltage  Regulator,  and 
Battery),  and  two  antennae  mounted  to 
each  rail  car.  Locomotive  equipment 
consists  of  a  Head  End  Unit  (Ciperator's 
Interface).  Communications  Module 
(Radio  and  two  antennae. 

Prior  to  the  actual  test  program  train. 
GE  Harris  will  functionally  verify  each 
pneumatic  emulating  electronic  brake 
value  against  required  performance 
parameters  at  their  lab  in  Melbourne, 
Florida.  A  static  rail  car  test  will  be 
performed  in  two  separate  phases.  Phase 
1  will  vahdate  the  ABDX  emulating 
mode  of  brake  value  operation.  The 
second  phase  will  vahdate  the 
communication  channel  and  network 
integrity.  Upon  completion  of  all  static 
and  brake  rack  tests,  actual  ECPB 
control  will  be  tested  in  detail  using  the 
communications  channel  on  the  Florida 
East  Coast  Railroad.  These  tests  will  be 
conducted  on  sidings  and/or  controlled 
(closed  to  other  traffic)  track.  A  Test 
Readiness  Review  of  ail  comphed  data 
will  be  conducted,  whereby  all  parties 
will  be  provided  with  the  actual  test 
results  of  each  previous  test  phase  and 
how  the  restilts  meet  the  performance 
requirements  necessary  to  operate  a  test 
train  safely  and  confidently.  The  test 
train  will  be  assembled  and  after  a  week 
of  successful  sUtic  testing,  a  moving  test 
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will  take  place,  ultimately  leading  to  the 
operation  of  a  100  car  test  train  use  in 
revenue  service. 

FEC  beheves  the  GE  Harris  EP,  Direct 
Braking  system  fully  compUes  with  the 
intent  of  the  Railroad  Power  Brake  and 
Drawbars  regiUations,  49  CFR  Part  232, 
and  that  safety  will  not  be 
compromised.  In  all  phases  of  the  test 
program,  a  fully  functional  emergency 
portion  of  the  valve  is  in  place  and  will 
react  if  activated. 

Interested  parties  are  invited  to 
participate  in  these  proceedings  by 
submitting  written  views,  data,  or 
comments.  FRA  does  not  anticipate 
scheduling  a  public  hearing  in 
connection  with  these  proceedings  since 
the  facts  do  not  appear  to  warrant  a 
hearing.  If  any  interested  party  desires 
an  opportunity  for  oral  comment,  they 
should  notify  FRA,  in  writing,  before 
the  end  of  the  comment  period  and 
specify  the  basis  for  their  request. 

All  communications  concerning  these 
proceedings  should  identify  the 
appropriate  docket  number  (e.g..  Waiver 
Petition  Docket  Number  H-98-1)  and 
must  be  submitted  in  triplicate  to  the 
Docket  Clerk,  OfTice  of  Chief  Counsel. 
FRA.  Nassif  Building.  400  Seventh 
Street.  S.W..  Mail  Stop  10,  Washington, 
DC  20590.  Communications  received 
within  30  days  of  the  date  of  this  notice 
will  be  considered  by  FRA  before  final 
action  is  taken.  Comments  received  after 
that  date  will  be  considered  as  far  as 
practicable.  All  written  communications 
concerning  these  proceedings  are 
available  for  examination  during  regular 
business  hours  (9:00  a.m.-5:00  p.m.)  at 
FRA's  temporary  docket  room  located  at 
1120  Vermont  Avenue,  NW,  Room  7051. 
Washington,  DC  20005. 

Issued  in  Washington.  DC  on  October  23, 
1998. 

Grady  C  Cothan.  Jr., 

Deputy  Associate  Administrator  for  Safety 
Standards  and  Program  Development. 
IFR  Doc.  98-29005  Filed  10-28-98:  8:4S  am) 
MUJNO  COM  JtMt  at  M 


DEPARTMENT  OF  TRANSf>ORTATION 

National  Highway  Traffic  Safety 
Administration 

[Docket  No.  NHTSA-0e-457q 

Notlca  of  Receipt  of  Petition  for 
D«ciaion  That  Nonconforming  1987- 
1995  Mazda  RX-7  Passenger  Cars 

Are  EUgible  for  Importation 
AGENCY:  National  Highway  Traffic 
Safety  Administration,  DOT. 
ACTION:  Notice  of  receipt  of  petition  for 
decision  that  nonconforming  1987-1995 


Mazda  RX-7  passenger  cars  are  eUgible 
for  importation. 

SUMMARY:  This  notice  announces  receipt 
by  the  National  Highway  Traffic  Safety 
Administration  (NHTSA)  of  a  petition 
for  a  decision  that  1987-1995  Mazda 
RX-7  passenger  cars  that  were  not 
originally  manufactured  to  comply  with 
all  applicable  Federal  motor  vehicle 
safety  standards  are  eligible  for 
importation  into  the  United  States 
because  (1)  they  are  substantially 
similar  to  vehicles  that  were  originally 
manufactured  for  importation  into  and 
sale  in  the  United  States  and  that  were 
certified  by  their  manufacturer  as 
complying  with  the  safety  standards, 
and  (2)  they  are  capable  of  being  readily 
altered  to  conform  to  the  standards. 
DATES:  The  closing  date  for  comments 
on  the  petition  is  November  30. 1998. 
ADDRESSES:  Comments  should  refer  to 
the  docket  number  and  notice  niunber, 
and  be  submitted  to:  Docket 
Management,  Room  PL-401,  400 
Seventh  St.,  SW,  Washington,  DC 
20590.  (Docket  hours  are  ttom  9  am  to 
5  pm). 

FOR  FURTHER  INFORMATION  CONTACT: 

George  Entwistle,  Office  of  Vehicle 

Safety  Compliance,  NHTSA  (202-366- 

536). 

SUPPLEMENTARY  INFORMATION: 

Background 

Under  49  U.S.C.  30141(a)(1)(A),  a 
motor  vehicle  that  was  not  originally 
manufactured  to  conform  to  all 
applicable  Federal  motor  vehicle  safety 
standards  shall  be  refused  admission 
into  the  United  States  unless  NHTSA 
has  decided  that  the  motor  vehicle  is 
substantially  similar  to  a  motor  vehicle 
originally  manufactured  for  importation 
into  and  sale  in  the  United  States, 
certified  under  49  U.S.C.  30115,  and  of 
the  same  model  year  as  the  model  of  the 
motor  vehicle  to  be  compared,  and  is  . 
capable  of  being  readily  altered  to 
conform  to  all  applicable  Federal  motor 
vehicle  safety  standards. 

Petitions  for  eligibility  decisions  may 
be  submitted  by  either  manufacturers  or 
importers  who  have  registered  with 
NHTSA  pursuant  to  49  CFR  part  592.  As 
specified  in  49  CFR  593.7.  NHTSA 
publishes  notice  in  the  Federal  Register 
of  each  petition  that  it  receives,  and 
affords  interested  persons  an 
opportunity  to  comment  on  the  petition. 
At  the  close  of  the  comment  period, 
NHTSA  decides,  on  the  basis  of  the 
petition  and  any  conunents  that  it  has 
received,  whether  the  vehicle  is  eUgible 
for  importation.  The  agency  then 
publishes  this  decision  in  the  Federal 
Register. 


J.K.  Motors  of  Kingsville,  Maryland 
("J.K.")  (Registered  Importer  90-006) 
has  petitioned  NHTSA  to  decide 
whether  1987-1995  Mazda  RX-7 
passenger  cars  are  eligible  for 
importation  into  the  United  States.  The 
vehicles  which  J.K.  beUeves  are 
substantially  similar  are  1987-1995 
Mazda  RX-7  passenger  pars  that  were 
manufactured  for  importation  into,  and 
sale  in,  the  United  States  and  certified 
by  their  manufacturer  as  conforming  to 
all  applicable  Federal  motor  vehicle 
safety  standards. 

The  petitioner  claims  that  it  carefully 
compared  the  non-U.S.  certified  1987- 
1995  Mazda  RX-7  to  its  U.S.  certified 
counterpart,  and  found  the  vehicles  to 
be  substantially  similar  with  respect  to 
compliance  with  most  Federal  motor 
vehicle  safety  standards. 

J.K.  submitted  information  with  its 
petition  intended  to  demonstrate  that 
the  non-US.  certified  1987-1995  Mazda 
RX-7,  as  originally  manufactured, 
conforms  to  many  Federal  motor  vehicle 
safety  standards  in  the  same  manner  as 
its  U.S.  certified  counterpart,  or  is 
capable  of  being  readily  altered  to 
conform  to  those  standards. 

Specifically,  the  petitioner  claims  that 
the  1987-1995  Mazda  RX-7  is  identical 
to  its  U.S.  certified  coimterpart  with 
respect  to  compliance  with  Standard 
Nos.  102  Transmission  Shift  Lever 

Sequence ,103  Defrosting  and 

Befogging  Systems.  104  Windshield 
Wiping  and  Washing  Systems,  105 
Hydrauhc  Brake  Systems,  106  Brake 
Hoses,  109  New  Pneumatic  Tires,  113 
Hood  Latch  Systems.  116  Brake  Fluid, 
124  Accelerator  Control  Systems.  201 
Occupant  Protection  in  Interior  Impact, 
202  Head  Restraints,  203  Impact 
Protection  for  the  Driver  from  the 
Steering  Control  System  (with  respect  to 
1989  through  1991  hard  top  models 
alone,  all  others  being  exempt),  204 
Steering  Control  Rearward 
Displacement.  205  Glazing  Materials. 
206  Door  Locks  and  Door  Retention 
Components,  207  Seating  Systems.  209 
Seat  Belt  Assemblies.  210  Seat  Belt 
Assembly  Anchorages,  212  Windshield 
Retention,  216  Roof  Crush  Resistance, 
219  Windshield  Zone  Intrusion,  301 
Fuel  System  Integrity,  and  302 
Flammabilitv  of  Interior  Materials. 

Additionally,  the  petitioner  states  that 
the  1987-1995  Mazda  RX-7  complies 
with  the  Bumper  Standard  found  in  49 
CFR  part  581. 

Petitioner  also  contends  that  the 
vehicle  is  capable  of  being  readily 
altered  to  meet  the  following  standards, 
in  the  manner  indicated: 

Standard  No.  101  Controls  and 
Displays:  (a)  Substitution  of  a  lens 
marked  "Brake"  for  a  lens  with  an  ECE 
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symbol  on  the  brake  failure  indicator 
lamp;  (b)  replacement  the  speedometer/ 
odometer  with  one  calibrated  in  miles 
per  hour. 

Standard  No.  108  Lamps.  Reflective 
Devices  and  Associated  Equipment:  (a) 
Installation  of  U.S.-model  headlamps 
and  &Y>nt  sidemarker  lights;  (b) 
installation  of  U.S.-model  taillamp 
assemblies  and  rear  sidemaiker  lights; 
(c)  installation  of  a  high  mounted  stop 
Ught. 

Standard  No.  110  Tire  Selection  and 
Rims:  Installation  of  a  tire  information 
placard. 

Standard  No.  Ill  Rearview Mirror: 
Replacement  of  the  passenger  side 
rearview  mirror  Mrith  a  U.S.-model 
component. 

Standard  No.  114  Theft  Protection: 
Installation  of  a  warning  buzzer  and  a 
warning  buzzer  microswitch  in  the 
steering  lock  assembly. 

Standard  No.  118  Power  Window 
Systems:  Installation  of  a  relay  in  the 
power  window  system  so  that  the 
window  transport  is  inoperative  when 
the  ignition  is  switched  off. 

Standard  No.  208  Occupant  Crash 
Protection:  (a)  Installation  of  a  safety 
belt  warning  buzzer,  wired  to  the 
driver's  seat  belt  latch;  (b)  replacement 
of  the  driver's  and  passenger's  side  air 
bags,  control  units,  sensors,  seat  belts 
and  knee  bolsters  with  U.S.-model 
components  on  vehicles  that  are  not 
already  so  equipped.  The  petitioner 
states  that  1990  and  1991  Mazda  RX-7 
convertibles  have  air  bags,  1990  and 
1991  hard  top  models  have  an  automatic 
belts,  all  1992  models  have  driver's  side 
air  bags,  and  all  1993  and  later  models 
have  both  driver's  and  passenger  side 
air  bags.  The  petitioner  further  states 
that  all  air  bagged  equipped  models  also 
have  manual  belts. 

Standard  No.  214  Side  Impact 
Protection:  Installation  of  U.S.-model 
doorbars  in  vehicles  that  are  not  already 
so  eouipped. 

Aaditionally,  the  petitioner  states  that 
all  vehicles  will  be  inspected  prior  to 
importation  to  assure  compliance  with 
the  Theft  Prevention  Standard  found  in 
49  CFR  part  541. 

The  petitioner  also  states  that  a 
vehicle  identification  plate  must  be 
affixed  to  the  vehicle  near  the  left 
windshield  post  and  a  reference  and 
certification  label  must  be  affixed  in  the 
area  of  the  left  fitint  door  post  to  meet 
the  requirements  of  49  ChK  part  565. 

Interested  persons  are  invited  to 
submit  comments  on  the  petition 
described  above.  Comments  should  refer 
to  the  docket  number  and  be  submitted 
to:  Docket  Management.  Room  PL-401. 
400  Seventh  St..  SW.  Washington,  DC 
20590.  (Docket  hours  are  from  9  am  to 


5  pm).  It  is  requested  but  not  required 
that  10  copies  be  submitted. 

All  comments  received  before  the 
close  of  business  on  the  closing  date 
indicated  above  will  be  considered,  and 
will  be  available  for  examination  in  the 
docket  at  the  above  address  both  before 
and  after  that  date.  To  the  extent 
possible,  comments  filed  after  the 
closing  date  will  also  be  considered. 
Notice  of  final  action  on  the  petition 
will  be  published  in  the  Federal 
Register  pursuant  to  the  authority 
indicated  below. 

Authority:  49  U.S.C.  30141(aMlHA)  and 
(b)(1);  49  CFR  593.8:  delegations  of  authority 
at  49  CFR  1.50  and  501.8. 

Issued  on:  October  23, 1998. 
Marilyiine  Jacobs, 

Director.  Office  of  Vehicle  Safety  Compliance. 
(PR  Doc  98-28920  Filed  10-28-98;  8:45  am) 
■NJJNQ  CODE  4*ie-a*-p 


DEPARTMENT  OF  TRANSPORTATION 

Natkmai  HIghvvay  Traffic  Safety 
Administration 

Podwt  No.  NHTSA-M-«57S>] 

Notice  of  Receipt  of  Petition  lor 
DedakMi  That  Nonconfonning  1995- 
1998  Mercedea  Pern  E200  Passenger 
Cars  Are  Eligible  for  Importation 

AGENCY:  National  Highway  Traffic 
Safety  Administration,  DOT. 
ACTION:  Notice  of  receipt  of  petition  for 
decision  that  nonconforming  1995-1998 
Mercedes-Benz  E200  passenger  cars  are 
eligible  for  importation. 

SUMMARY:  This  notice  announces  receipt 
by  the  National  Highway  Traffic  Safety 
Administration  (NHTSA)  of  a  petition 
for  a  decision  that  1995-1998  Mercedes- 
Benz  E200  passenger  cars  that  were  not 
originally  manufactiu«d  to  comply  %vith 
all  applicable  Federal  motor  vehicle 
safety  standards  are  eligible  for 
importation  into  the  United  States 
because  (1)  they  are  substantially 
similar  to  vehicles  that  were  originally 
manufactured  for  importation  into  and 
sale  in  the  United  States  and  that  were 
certified  by  their  manufacturer  as 
complying  with  the  safety  standards, 
and  (2)  they  are  capable  of  being  readily 
altered  to  conform  to  the  standards. 
DATES:  The  closing  date  for  comments 
on  the  petition  is  November  30, 1998. 
ADDRESSES:  Comments  should  refer  to 
the  docket  number  and  notice  niunber, 
and  be  submitted  to:  Docket 
Management,  Room  PL^Ol,  400 
Seventh  St.,  SW,  Washington,  DC 
20590.  (Docket  hours  are  from  9  am  to 
5  pm). 


FOR  FURTHER  MFORMATKM  CONTACT: 

George  Entwistle.  Office  of  Vehicle 

Safety  Compliance.  NHTSA  (202-366- 

5306). 

SUPPLEMENTARY  MFORMATKM: 

Background  

Under  49  U.S.C.  30141(a)(1)(A).  a 
motor  vehicle  that  was  not  originally 
manufactured  to  conform  to  all 
appUcable  Federal  motor  vehicle  safety 
standards  shall  be  refused  admission 
into  the  United  States  unless  NHTSA 
has  decided  that  the  motor  vehicle  is 
substantially  similar  to  a  motor  vehicle 
originally  manufactured  for  importation 
into  and  sale  in  the  United  States, 
certified  under  49  U.S.C.  30115,  and  of 
the  same  model  year  as  the  model  of  the 
motor  vehicle  to  be  compared,  and  is 
capable  of  being  readily  altered  to 
conform  to  all  applicable  Federal  motor 
vehicle  safety  standards. 

Petitions  for  eligibility  decisions  may 
be  submitted  by  either  manufacturers  or 
importers  who  have  registered  with 
NHTSA  pursuant  to  49  CFR  part  592.  As 
specified  in  49  CFR  593.7,  NHTSA 
pubUshes  notice  in  the  Federal  Register 
of  each  petition  that  it  receives,  and 
affords  interested  persons  an 
opportunity  to  comment  on  the  petition. 
At  the  close  of  the  comment  period. 
NHTSA  decides,  on  the  basis  of  the 
petition  and  any  comments  that  it  has 
received,  whether  the  vehicle  is  eligible 
for  importation.  The  agency  then 
publishes  this  decision  in  die  Federal 
Register. 

).K.  Motors  of  Kingsville.  Maryland 
(").K.")  (Registered  Importer  9(MX)6) 
has  petitioned  NHTSA  to  decide 
whether  1995-1998  Mercedes-Benz 
E200  passenger  cars  are  eUgible  for 
importation  into  the  United  States.  The 
vehicles  which  J.K.  believes  are 
substantially  similar  are  1995-1996 
Mercedes-Benz  E220  passenger  cars  that 
were  manufactured  for  importation  into, 
and  sale  in,  the  United  States  and 
certified  by  their  manufacturer,  Daimler 
Benz,  A.C.,  as  conforming  to  all 
applicable  Federal  motor  vehicle  safety 
standards. 

The  petitioner  claims  that  it  carefully 
compared  the  1995-1998  Mercedes- 
Benz  E200  to  the  1995-1998  Mercedes- 
Benz  E220,  and  found  the  vehicles  to  be 
substantially  similar  with  respect  to 
compUanoe  with  most  Federal  motor 
vehicle  safety  standards. 

J.K.  submitted  information  with  its 
petition  intended  to  demonstrate  that 
the  1995-1998  Mercedes-Benz  E200,  as 
originally  manuiactured.  conforms  to 
many  Federal  motor  vehicle  safety 
standards  in  the  same  manner  as  the 
1995-1998  Mercedes-Benz  E220,  or  is 
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capable  of  being  readily  altered  to 
conform  to  those  standards. 

Specifically,  the  petitioner  claims  that 
the  1995-1998  Mercedes-Benz  E200  is 
identical  to  the  199S-1998  Mercedes- 
Benz  E220  with  respect  to  compliance 
with  Standard  Nos.  102  Tmnsmission 

Shift  Lever  Sequence 103 

Defrosting  and  Befogging  Systems,  104 
Windshield  Wiping  and  Washing 
Systems,  105  Hydraulic  Brake  Systems, 
106  Brake  Hoses.  109  New  Pneumatic 
Tires.  113  Hood  Latch  Systems.  116 
Brake  Fluid,  124  Accelerator  Control 
Systems,  201  Occupant  Protection  in 
Interior  Impact.  202  Head  Restraints. 
204  Steering  Control  Rearward 
Displacement.  205  Glazing  Materials, 
206  Door  Locks  and  Door  Retention 
Components,  207  Seating  Systems,  209 
Seat  Belt  Assemblies,  210  Seat  Belt 
Assembly  Anchorages.  212  Windshield 
Retention,  216  Roof  Crush  Resistance, 
219  Windshield  Zone  Intrusion.  301 
Fuel  System  Integrity,  and  302 
Flammabilitv  of  Interior  Materials. 

Additionally,  the  petitioner  states  that 
the  1995-1998  Mercedes-Benz  E200 
complies  with  the  Bumper  Standard 
found  in  49  CFR  Part  581. 

Petitioner  also  contends  that  the 
vehicle  is  cap>able  of  being  readily 
altered  to  meet  the  following  standards, 
in  the  manner  indicated: 

Standard  No.  101  Controls  and 
Displays:  (a)  Substitution  of  a  lens 
marked  "Brake"  for  a  lens  with  an  ECE 
symbol  on  the  brake  failure  indicator 
lamp,  (b)  replacement  of  the 
speedometer/ odometer  with  one 
calibrated  in  miles  per  hour. 

Standard  No.  108  Lamps,  Reflective 
Devices  and  Associated  Equipment:  (a) 
Installation  of  U.S. -model  headlamps 
and  front  sidemarker  lamps:  (b) 
installation  of  U.S.-model  taillamp 
assemblies  and  rear  sidemarker  lights: 
(c)  installation  of  a  high  mounted  stop 
lamp. 

Standard  No.  110  Tire  Selection  and 
Rims:  Installation  of  a  tire  information 
placard. 

Standard  No.  Ill  Rearview Mirror: 
Replacement  of  the  passenger  side 
rearview  mirror  with  a  U.S.-model 
component. 

Standard  No.  114  Theft  Protection: 
Installation  of  a  warning  buzzer  and  a 
warning  buzzer  microswitch  in  the 
steering  lock  assembly. 

Standard  No.  118  Power  Window 
Systems:  Installation  of  a  relay  in  the 
power  window  system  so  that  the 
%vindow  transport  is  inoperative  when 
the  ignition  is  switched  o^. 

Standard  No.  208  Occupant  Crash 
Protection:  (a)  Installation  of  a  safety 
belt  warning  buzzer,  wired  to  the 
driver's  seat  belt  latch:  (b)  replacement 


of  the  driver's  and  passenger's  side  air 
bags,  control  units,  sensors,  seat  belts 
and  knee  bolsters  with  U.S.-model 
components  on  vehicles  that  are  not 
already  so  equipped.  The  petitioner 
states  that  the  vehicles  are  equipped  at 
the  front  and  rear  outboard  seating 
positions  with  combination  lap  and 
shoulder  belts  that  are  self  tensioning 
and  capable  of  being  released  by  means 
of  a  single  red  push-button,  and  with  a 
lap  belt  in  the  rear  center  designated 
seating  position. 

Standard  No.  214  Side  Impact 
Protection:  Installation  of  U.S.-model 
doorbars  in  vehicles  that  are  not  already 
so  equipped. 

Additionally,  the  petitioner  states  that 
all  vehicles  will  be  inspected  prior  to 
importation  to  assure  compliance  with 
the  Theft  Prevention  Standard  found  in 
49  CFR  Part  541. 

The  petitioner  also  states  that  a 
vehicle  identification  plate  must  be 
affixed  to  the  vehicle  near  the  left 
windshield  post  and  a  reference  and 
certification  label  must  be  affixed  in  the 
area  of  the  left  front  door  post  to  meet 
the  requirements  of  49  CFR  part  565. 

Interested  persons  are  invited  to 
submit  comments  on  the  petition 
described  above.  Comments  should  refer 
to  the  docket  number  and  be  submitted 
to:  Docket  Management,  Room  PL— 401, 
400  Seventh  St.,  SW.  Washington,  DC 
20590.  (Docket  hours  are  from  9  am  to 
5  pm).  It  is  requested  but  not  required 
that  10  copies  be  submitted. 

All  comments  received  before  the 
close  of  business  on  the  closing  date 
indicated  above  will  be  considered,  and 
will  be  available  for  examination  in  the 
docket  at  the  above  address  both  before 
and  after  that  date.  To  the  extent 
possible,  comments  filed  after  the 
closing  date  will  also  be  considered. 
Notice  of  final  action  on  the  petition 
will  be  published  in  the  Federal 
Register  pursuant  to  the  authority 
indicated  below. 

Authority:  49  U.S.C  30141(a)(1)(A)  and 
(b)(1):  49  CFR  S93.8:  delegations  of  authority 
at  49  CFR  1.50  and  501.8. 

Issued  on:  October  23. 1998. 
MarilyniM  lacoba. 

Director,  Office  of  Vehicle  Safety  Compliance. 
|FR  Doc.  98-28921  Filed  10-28-98:  8:45  am) 
MUMOOOOf  4aio-w-p 


DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  SafMy 
Admlniatration 

[Dodttt  No.  NHTSA-«e-4S7q 

NoHoa  of  Racaipt  of  PatMon  for 
Dadaion  That  Noncoitfonning  1998 
Harcadaa-Banz  C1.500  Paaaangar  Cars 
Are  EngiMa  for  Importatfon 

AOENCY:  National  Highway  Traffic 
Safety  Administration,  DOT. 
ACTION:  Notice  of  receipt  of  petition  for 
decision  that  nonconforming  1998 
Mercedes-Benz  CL500  passenger  cars 
are  eligible  for  importation. 


f:  This  notice  aimounces  receipt 
by  the  National  Highway  Traffic  Safety 
Administration  (NHTSA)  of  a  petition 
for  a  decision  that  the  1998  Mercedes- 
Benz  CL500  that  was  not  originally 
manufactured  to  comply  with  all 
applicable  Federal  motor  vehicle  safety 
standards  is  eligible  for  importation  into 
the  United  States  because  (1)  it  is 
substantially  similar  to  a  vehicle  that 
was  originally  manufactured  for 
importation  into  and  sale  in  the  United 
States  and  that  was  certified  by  its 
manufacturer  as  complying  with  the 
safety  standards,  and  (2)  it  is  capable  of 
being  readily  altered  to  conform  to  the 
standards. 

DATES:  The  closing  date  for  comments 
on  the  petition  is  November  30,  1998. 
A00RESSC8:  Comments  should  refer  to 
the  docket  number  and  notice  number, 
and  be  submitted  to:  Docket 
Management,  Room  PL-401,  400 
Seventh  St..  SW,  Washington.  DC 
20590.  (Docket  hours  are  from  9  am  to 
5  pm). 

FOR  FURTHER  INFORMAHON  CONTACT: 
George  Entwistle,  Office  of  Vehicle 
Safety  Compliance,  NHTSA  (202-366- 
5306). 
SUPPLEMENTARY  INFORMATION: 

Background 

Under  49  U.S.C.  30141(a)(1)(A).  a 
motor  vehicle  that  was  not  originally 
manufactured  to  conform  to  all 
applicable  Federal  motor  vehicle  safety 
standards  shall  be  refused  admission 
into  the  United  States  imless  NHTSA 
has  decided  that  the  motor  vehicle  is 
substantially  similar  to  a  motor  vehicle 
originally  manufactured  for  importation 
into  and  sale  in  the  United  States, 
certified  under  49  U.S.C.  30115.  and  of 
the  same  model  year  as  the  model  of  the 
motor  vehicle  to  be  compared,  and  is 
capable  of  being  readily  altered  to 
confonn  to  all  applicable  Federal  motor 
vehicle  safety  standards. 

Petitions  for  eligibility  decisions  may 
be  submitted  by  either  manufacturers  or 
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importers  who  have  registered  with 
NHTSA  pursuant  to  49  CFR  part  592.  As 
specified  in  49  CFR  593.7.  NHTSA 
publishes  notice  in  the  Federal  Register 
of  each  petition  that  it  receives,  and 
affords  interested  persons  an 
opportunity  to  comment  on  the  petition. 
At  the  close  of  the  comment  period. 
NHTSA  decides,  on  the  basis  of  the 
petition  and  any  comments  that  it  has 
received,  whether  the  vehicle  is  eligible 
for  importation.  The  agency  then 
publishes  this  decision  in  the  Federal 
Rndster. 

Qiampagne  Imports  of  Lansdale, 
Pennsylvania  ("Oiampagne") 
(Registered  Importer  90-009)  has  > 
petitioned  NHTSA  to  decide  whether 
1998  Mercedes-Benz  CL500  passenger 
cars  are  eligible  for  importation  into  the 
United  States.  The  vetdcle  which 
Champagne  believes  is  substantially 
similar  is  the  1998  Mercedes-Benz 
CL500  that  was  manufactured  for 
importation  into,  and  sale  in.  the  United 
States  and  certified  by  its  manufacturer. 
Daimler  Benz,  A.G.,  as  conforming  to  all 
applicable  Federal  motor  vehicle  safety 
standards. 

The  petitioner  claims  that  it  carefully 
compared  the  non-U.S.  certified  1998 
Mercedes-Benz  CL500  passenger  cars  to 
its  U.S.  certified  coimterpart,  and  foimd 
the  two  vehicles  to  be  substantially 
similar  with  respect  to  compliance  with 
most  Federal  motor  vehicle  safety 
standards. 

Champagne  submitted  information 
with  its  petition  intended  to 
demonstrate  that  the  non-U.S.  certified 
1998  Mercedes-Benz  CL500.  as 
originally  manufactured,  conforms  to 
many  Federal  motor  vehicle  safety 
standards  in  the  same  maimer  as  its  U.S. 
certified  counterpart,  or  is  capable  of 
being  readily  altered  to  conform  to  those 
standards. 

Specifically,  the  petitioner  claims  that 
the  non-U.S.  certified  1998  Mercedes- 
Benz  CL500  is  identical  to  its  U.S. 
certified  counterpart  with  respect  to 
compliance  with  Standard  Nos.  102 
Tmnsmission  Shift  Lever  Sequence 

103  Defrosting  and  Defogging 

Systems,  104  Windshield  Wiping  and 
Washing  Systems,  105  Hydraulic  Brake 
Systems,  106  BraJce  Hoses,  109  New 
Pneumatic  Tires,  113  Hood  Latch 
Systems,  116  BraJce  Fluid,  124 
Accelerator  Control  Systems,  201 
Occupant  Protection  in  Interior  Impact, 
202  Head  Restraints,  204  Steering 
Control  Rearward  Displacement,  205 
Glazing  Materials.  206  Door  Locks  and 
Door  Retention  Components,  207 
Seating  Systems,  209  Seat  Belt 
Assemblies,  210  Seat  Belt  Assembly 
Anchorages,  212  Windshield  Retention, 
216  Roof  Crush  Resistance,  219 


Windshield  Zone  Intrusion,  and  302 
Flammability  of  Interior  Materials. 

Additionally,  the  petitioner  states  that 
the  non-U.S.  certifimi  1998  Mercedes- 
Benz  CL500  complies  vnth  the  Bumper 
Standard  foimd  in  49  CFR  part  581  and 
with  the  Theft  Prevention  Standard 
found  in  49  CFR  part  541. 

Petitioner  also  contends  that  the 
vehicle  is  capable  of  being  readily 
altered  to  meet  the  following  standards, 
in  the  maimer  indicated: 

Standard  No.  101  Controls  and 
Displays:  (a)  Substitution  of  a  lens 
marked  "Brake"  for  a  lens  with  a 
noncomplying  symbol  on  the  brake 
failure  indicator  lamp;  (b)  installation  of 
a  seat  belt  warning  lamp  that  displays 
the  appropriate  symbol;  (c)  recalibration 
of  the  speedometer/odometer  bom 
kilometers  to  miles  per  hoiur. 

Standard  No.  108  Lamps,  Reflective 
Devices  and  Associated  Equipment  (a) 
Installation  of  U.S.-model  headlamp 
assemblies  that  incorporate  headlamps 
writh  DOT  markings:  (b)  installation  of 
U.S.-model  front  and  rear  sidemarker/ 
reflector  assemblies;  (c)  installation  of 
U.S.-model  taillamp  assemblies. 

Standard  No.  110  Tire  Selection  and 
Rims:  Installation  of  a  tire  information 
placard. 

Standard  No.  Ill  Rearview  Mirror. 
Replacement  of  the  passenger  side 
rearview  mirror  with  a  U.S.-model 
component. 

Standard  No.  114  The/it  Protection: 
Installation  of  a  warning  buzzer 
microswitch  in  the  steering  lock 
assembly  and  a  warning  buzzer. 

Standard  No.  118  Power  Window 
Systems:  Rewiring  of  the  power  window 
system  so  that  the  window  transport  is 
inoperative  when  the  ignition  is 
switched  off. 

Standard  No.  208  Occupant  Cras/i 
Protection:  (a)  Installation  of  a  U.S.- 
model  seat  belt  in  the  driver's  position, 
or  a  belt  webbing-actuated  microswitch 
inside  the  driver's  seat  belt  retractor;  (b) 
installation  of  an  ignition  switch- 
actuated  seat  belt  warning  lamp  and 
buzzer:  (c)  replacement  of  the  driver's 
and  passenger's  side  air  bags  and  knee 
bolsters  vdSi  U.S.-model  comftonents  if 
the  vehicle  is  not  already  so  equipped. 
The  petitioner  states  that  the  vehicle  is 
eqiupped  virith  combination  lap  and 
shoidder  restraints  that  adjust  by  means 
of  an  automatic  retractor  and  release  by 
means  of  a  single  push  button  at  both 
front  designated  seating  positions,  with 
combination  lap  and  shoulder  restraints 
that  release  by  means  of  a  single  push 
button  at  both  rear  outboard  designated 
seating  positions,  and  with  a  lap  belt  at 
the  rear  center  designated  seating 
position. 


Standard  No.  214  Side  Impact 
Protection:  Installation  of  reinforcing 
beams. 

Standard  No.  301  Fuel  System 
Integrity:  Installation  of  a  rollover  valve 
in  the  Kiel  tank  vent  line  between  the 
fuel  tank  and  the  evaporative  emissions 
collection  canister. 

The  petitioner  also  states  that  a 
vehicle  identification  number  plate 
must  be  affixed  to  the  vehicle  to  meet 
the  requirements  of  49  CFR  part  565. 

Interested  persons  are  invited  to 
submit  comments  on  the  petition 
described  above.  Comments  should  refer 
lo  the  docket  number  and  be  submitted 
to:  Docket  Section.  National  Highway 
Traffic  Safety  Administration.  Room 
5109.  40O  Seventh  Street,  SW. 
Washington,  IX  20590.  h  is  requested 
but  not  required  that  10  copies  be 
submitted. 

All  comments  received  before  the 
close  of  business  on  the  closing  date 
indicated  above  vtdll  be  considered,  and 
will  be  available  for  examination  in  the 
docket  at  the  above  address  both  bef(M« 
and  after  that  date.  To  the  extent 
possible,  comments  filed  after  the 
closing  date  virill  also  be  considered. 
Notice  of  final  action  on  the  petition 
will  be  published  in  the  Federal 
Register  pursuant  to  the  authority 
int^cated  below. 

Audiority:  49  U.S.C  30141(a)(1)(A)  and 
(b)(1):  49  CFR  593.8:  delegations  of  authority 
at  49  CFR  1.50  and  501.8. 

issued:  October  23, 1998. 
Maritynne  lacoba. 

Director.  Office  of  Vehicle  Safety  Compliance. 
[FR  Doc  98-28922  Filed  10-28-98:  8:45  am) 
■NJJNG  oooc  4*i*-a*-r 


DEPARTMENT  OF  TRANSPORTATION 

Surface  Tranapoitation  Board 
[STB  Finance  Docket  No.  336081 

Norfolic  Souttiam  Railway  Company; 
Purchaaa  Examptton;  Union  Pacific 
Railroad  Company 

AGENCY:  Surface  Transportation  Board. 
ACTION:  Notice  of  Exemption. 

summary:  Under  49  U.S.C  10502,  the 
Board  exempts  from  the  prior  approval 
requirements  of  49  U.S.C.  11323-25  the 
purchase  by  Norfolk  Southern  Railway 
Company  from  Union  Pacific  Railroad 
Com[>any  of  approximately  15.3  miles  of 
rail  line  located  between  milepost  104.8 
at  Monterey  Junction,  IL  (including  the 
southwest  leg  of  the  wye  trade  between 
mileposts  104.5  and  104.8),  and 
milepost  119.8  at  DeCamp,  IL,  as  well  as 
certain  yard  tracks  known  as  the 
Wiggins  Track,  the  New  Pass  Track  and 
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the  CNW  (A&E)  Main  Track  at  Madison. 
IL,  subject  to  standard  labor  protective 
conditions. 

DATES:  This  exemption  will  be  efiiective 
on  November  28. 1998.  Petitions  to 
reopen  must  be  filed  by  November  18, 
1998. 

ADDRESSES:  An  original  and  10  copies  of 
all  pleadings  referring  to  STB  Finance 
Docket  No.  33609  must  be  filed  with: 
Surface  Transportation  Board,  Office  of 
the  Secretary.  Case  Control  Unit.  1925  K 
Street.  N.W..  Washington.  DC  20423- 
0001.  Also,  send  one  copy  to 
petitioner's  representative:  James  R. 
Paschall.  Norfolk  Southern  Railway 
Company,  Three  Commercial  Place. 
Norfolk,  VA  23510-2191. 
FOR  FURTHER  INFORMATION  CONTACT: 
Joseph  H.  Dettmar,  (202)  565-1600  (TDD 
for  hearing  impaired:  (202)  565-1695.] 
SUPPLEMENTARY  mFORMATKM: 
Additional  information  is  contained  in 
the  Board's  decision.  To  purchase  a 
copy  of  the  full  decision,  write  to,  call, 
or  pick  up  in  person  from:  DC  News  & 
Data,  Inc.,  1925  K  Street,  N.W..  Suite 
210.  Washington,  EX:  20423-0001. 
Telephone:  (202)  289-4357.  [Assistance 
for  the  hearing  impaired  is  available 
through  TDD  services  at  (202)  565- 
1695.) 

Board  decision  and  notices  are 
available  on  our  website  at 
WWW.STB.DOT.GOV.'' 

Decided:  October  20. 1998. 

By  the  Board,  Chairman  Morgan  and  Vice 
Chairman  Owen. 
Vernon  A.  Williaau. 
Secretary. 

(FR  Doc.  98-288S8  Filed  10-28-98;  8:45  am) 
MUJNQ  COOC  4t1S-oe-P 


DEPARTMENT  OF  THE  TREASURY 

Submission  to  0MB  for  Rovlow; 
Comment  Request 

October  21.  1998. 

The  Department  of  the  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  Usted.  Comments  regarding  this 
information  collection  shoidd  be 
addressed  to  the  OMB  reviewer  Usted 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  Room  2110, 1425  New  York 
Avenue.  NW..  Washington.  DC  20220. 
DATES:  Written  comments  should  be 
received  on  or  before  November  30. 
1998  to  be  assured  of  consideration. 


Internal  Revenue  Service  (IRS) 

OACB  Number  1545-1384. 

Forai  Number:  IRS  Fonn  3911. 

Type  of  Review:  Extension. 

Title:  "Taxpayer  Statement  Regarding 
Refund. 

Description:  If  taxpayer  inquires  about 
their  nonreceipt  of  refund  (or  lost  or 
stolen  refund)  and  the  refund  has  been 
issued,  the  information  and  taxpayer 
signature  are  needed  to  begin  tracing 
action. 

Respondents:  Individuals  or 
households.  Business  or  other  for-profit. 
Not-for-profit  institution. 

Estimated  Number  of  Respondents: 
520.000. 

Estimated  Burden  Hours  Per 
Respondent:  5  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting  Burden: 
43.160  hours. 

OMB  Number:  1545-1397. 

Form  Number:  IRS  Form  8453-OL. 

Type  of  Review:  Revision. 

Title:  U.S.  Individual  Income  Tax 
Declaration  for  On-Line  Filing. 

Description:  This  form  is  used  to 
secure  taxpayer  signatures  and 
declarations  in  conjunction  with  the 
On-Line  Electric  Filing  program.  This 
form,  together  with  the  electronic 
transmission,  comprises  the  taxpayer's 
return. 

Respondents:  Individuals  or 
households. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  50.000. 

Estimated  Burden  Hours  Per 
Respondent/Recordkeeper:  15  minutes. 

Frequency  of  Response:  Annually. 

Estimated  Total  Reporting/ 
Recordkeeping  Burden:  12.500  hours. 

OA<B  Number  1545-1463. 

Form  Number  IRS  Form  4996. 

Type  of  Review:  Extension. 

Title:  Electronic/Magnetic  Media 
Filing  Transmittal  for  Wage  and 
Withholding  Tax  Ratios. 

Description:  Form  4996  allows 
reporting  agents  to  identify  tax  retiuns 
submitted  on  magnetic  tapes  or 
electronic  transmissions.  The  reporting 
agent's  signature  is  the  signature  of  the 
"composite  return"  as  required  by 
Internal  Revenue  Regulations 
31.6011(a)-6.  Reporting  agents  are 
persons  or  organizations  that  submit  tax 
returns  or  federal  tax  deposits  on 
magnetic  tape  or  via 
telecommunications. 

Respondents:  Business  or  other  for- 
profit. 

Estimated  Number  of  Respondents: 
400. 

Estimated  Burden  Hours  Per 
Respondent:  6  minutes. 

Frequency  of  Response:  Aimually. 


Estimated  Total  Reporting  Burden: 
170  hours. 

OMB  Number  1545-1465. 

Regulation  Project  Number  PS-54-94 
Final. 

Type  of  Review:  Extension. 

Title:  Environmental  Settlement 
Funds — Classi  fication. 

Description:  Section  7701  and  the 
regulations  thereimder  classify  entities 
for  federal  tax  purposes  as  partnerships, 
associations,  and  trusts.  Section  671 
requires  a  grantor  treated  as  an  owner  of 
a  portion  of  a  trust  to  include  items  in 
income.  This  regulation  provides 
refwrting  rules. 

Respondents:  Business  or  other  for- 
profit. 

Estimated  Number  of  Respondents: 
500. 

Estimated  Burden  Hours  Per 
Respondent:  4  hours. 

Frequency  of  Response:  Other  (Once). 

Estimated  Toted  Reporting  Burden: 
2,000  hours. 

Clearance  Officer:  Garrick  Shear  (202) 
622-3869,  Internal  Revenue  Service, 
Room  5571. 1111  Constitution  Avenue, 
NW.  Washington,  DC  20224. 

OMB  Reviewer  Alexander  T.  Hunt 
(202)  395-7860,  Office  of  Management 
and  Budget,  Room  10226.  New 
Executive  Office  Building,  Washington, 
DC  20503. 
LotolLHollaDd, 

Departmental  Reports  Management  Officer. 
(FR  Doc  9S-2894S  Filed  10-28-98;  8:45  am) 


DEPARTMENT  OF  THE  TREASURY 

Submission  for  OMB  Rsvlow; 
Commont  Request 

October  21, 1998. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  imder  the 
Paperwork  Reduction  Act  of  1995.  Pub. 
L.  104-13.  Copies  of  the  submission(s) 
may  be  obtained  by  calling  the  Treasury 
Bureau  Clearance  Officer  listed. 
Comments  regarding  this  information 
collection  should  be  addressed  to  the 
OMB  reviewer  listed  and  to  the 
Treasiuy  Department  Clearance  Officer. 
Department  of  the  Treasury,  Room  2110, 
1425  New  York  Avenue,  NW., 
Washington,  DC  20220. 
DATES:  Written  conunents  should  be 
received  on  or  before  November  30, 
1998  to  be  assured  of  consideration. 

Internal  Revenue  Service  [IMS) 

OMB  Number  1545-1612. 
Regulation  Project  Number:  R£G- 
209830-96  Final. 
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Type  of  Review:  Extension. 

Title:  Estate  and  Gift  Tax  Marital 
Deduction. 

Description:  The  information 
requested  in  regulation  section 
20.2056(b)-7(d)(3)(ii)  is  necessary  to 
provide  a  method  for  estates  of 
decedents  whose  estate  tax  returns  were 
due  on  or  before  February  18, 1997,  to 
obtain  an  extension  of  time  to  make  the 
qualified  terminable  interest  property 
(QTIP)  election  under  section 

2056(b)(7)(B){v). 

Respondents:  Individuals  or 
households. 

Estimated  Number  of  Respondents:  1 . 

Estimated  Burden  Hours  Per 
Respondent:  1  hour. 

Frequency  of  Response:  Other  (Once). 

Estimated  Total  Reporting  Burden:  1 
hour. 

Clearance  Officer  Garrick  Shear. 
(202)  622-3869.  Internal  Revenue 
Service.  Room  5571, 1111  Constitution 
Avenue.  NW.  Washington.  DC  20224. 

OMB  Reviewer:  Alexander  T.  Hunt 
(202)  395-7860.  Office  of  Management 
and  Budget,  Room  10226.  New 
Executive  Office  Building.  Washington. 
DC  20503. 
Lois  K.  Holland, 

Departmental  Reports  Management  Officer. 
|FR  Doc.  98-28946  Filed  10-28-98;  8:45  am) 

nuMG  oooe  4ass-oi-» 


DEPARTMENT  OF  THE  TREASURY 

Commission  to  Study  CapitsI 
Budgsttng 

AGENCY:  Commission  to  Study  Capital 
Budgeting,  Department  of  the  Treasury. 
ACTION:  Notice  of  meetings. 

summary:  The  agenda  for  the  next 
meeting  on  Friday,  November  13, 1998, 
of  the  Commission  to  Study  Capital 
Budgeting  includes  the  review  and 
discussion  of  the  second  draft  of  its  final 
report.  The  final  report  on  capital 
budgeting  is  due  on  December  13.  1998. 
Meetings  are  open  to  the  pubUc.  Limited 
seating  capacity  is  available. 

Date,  Time  and  Place  of  the  Next 
Commission  Meeting 

November  13,  1998.  9M)  a.m.  to  Noon 

White  House  Conference  Center. 

Truman  Room.  726  Jackson  Place. 

NW,  Washington.  DC  20503. 

The  Commission  is  seeking  all  views 
on  capital  budgeting.  Interested  parties 
may  submit  their  views  to:  Dick  Emery. 
Executive  Director,  President's 
Commission  to  Study  Capital  Budgeting. 
Old  Executive  Office  Building  (Room 
258).  Washington.  E)C  20503.  Voice: 
(202)  395-4630.  Fax:  (202)  395-6170.  E- 


Mail:  capital__budget©omb.eop.gov. 

Website:  http://www.whitehouse.gov/ 

WH/EOP/OMB/PCSCB/ 

FOR  FURTHER  SVORMATION  CONTACT:  E. 

William  Dinkelacker.  Ph.D..  Designated 

Federal  Official.  Room  4456  Main 

Treasury.  Washington.  DC  20220,  Voice: 

(202)  622-1285.  Fax:  (202)  622-1294.  E- 

Mail: 

william.dinkelack«^treas.sprint.com. 

AnyH  E*  Kay, 

Committee  Management  Officer. 

(FR  Doc.  98-28917  Filed  10-28-98:  8:45  am] 

■UMQCOMieil 


UNITED  STATES  INFORMATION 
AGENCY 

EducatkMMl  Advising  Program  for 
Studsnts  and  Scholsrs  From  ths 
Mkldto  East  and  North  Africa 

action:  Notice — Request  for  Proposals. 

summary:  The  Office  of  Academic 
Programs  of  the  United  States 
Information  Agency's  Bureau  of 
Educational  and  Cultural  Affairs 
aimounces  an  open  competition  for  an 
assistance  award  program.  Public  and 
private  non-profit  organizations  meeting 
the  provisions  described  in  IRS 
regultttion  26  CFR  1.501(c)  may  apply  to 
offer  overseas  educational  advising, 
orientation  and  information  services  for 
international  students  and  scholars  in 
the  Middle  East  and  North  Africa 
concerning  opportunities  in  U.S.  higher 
education.  Awards  will  be  made  to 
support  local  educational  information 
services  in  Egypt;  Gaza;  )ordan;  Kuwait; 
Lebanon;  Morocco;  Syria;  Timisia; 
Yemen;  and  West  Bank/Jerusalem;  and 
Washington  headquarters  resource  and 
training  support  to  educational  advisers 
and/or  field  office  directors.  These 
centers  will  facilitate  international 
educational  exchange  through  overseas 
educational  advising,  orientation,  and 
information  services  for  foreign  students 
and  scholars  seeking  information  on 
opportunities  in  U.S.  higher  education, 
iliis  program  supports  international 
educational  exchange  between  countries 
of  these  regions  and  the  U.S.  through 
direct,  field-based  services.  The 
assistance  award  will  also  include  the 
provision  of  regional  educational 
advising  coordination,  support,  and 
training  services,  to  be  based  in  an 
appropriate  location  within  the  region. 
The  program  awards  up  to  $495,000 
for  a  one-year  period.  Grants  awarded  to 
oi^ganizations  with  less  than  four  years 
of  experience  in  conducting 
international  exchange  programs  Mrill  be 
limited  to  $60,000.  Grants  are  subiect  to 


the  availabihty  of  funds  for  Fiscal  Year 
1999. 

Overall  grant-making  authority  for 
this  program  is  contained  in  the  Mutual 
Educational  and  Cultural  Exchange  Act 
of  1961.  PubUc  Law  87-256.  as 
amended,  also  kno%m  as  the  Fulbright- 
Hays  Act.  The  purpose  of  the  Act  is  "to 
enable  the  Government  of  the  United 
States  to  increase  mutual  understanding 
between  the  people  of  the  United  States 
and  the  people  of  other  countries  *  *  *; 
to  strengthen  the  ties  which  unite  us 
with  other  nations  by  demonstrating  the 
educational  and  cultural  interests, 
developments,  and  achievements  of  the 
people  of  the  United  States  and  other 
nations  *  *  *  and  thus  to  assist  in  the 
development  of  friendly,  sympathetic 
and  peaceful  relations  between  the 
United  States  and  the  other  countries  of 
the  world."  The  funding  authority  for 
the  program  cited  above  is  provided 
through  the  Fulbright-Hays  Act. 

Projects  must  confcmn  with  Ageitcy 
requirements  and  guidelines  outlined  in 
the  SoUciUtion  Package.  The  POGI,  a 
document  describing  Project  Objectives, 
Goals,  and  Implementation,  is  included 
in  the  SoUdtation  Padiage.  The  POGI 
provides  specific  details  on  the  scope  of 
work  and  budgeting  requirements. 
ANNOUNCEMENT  TITLE  AND  NUMBER:  All 
commimications  with  USIA  concerning 
this  armouncement  should  refer  to  the 
Educational  Advising  Program  for 
Students  and  Scholars  from  the  Middle 
East  and  North  Africa  and  reference 
number  E/ASA-99-10. 
OEADUNE  FOR  PROPOSALS:  All  copies 
must  be  received  at  the  U.S.  Information 
Agency  by  5  p.m.  Washington,  D.C.  time 
on  Friday.  November  20. 1998.  Faxed 
documents  will  not  be  accepted,  nor 
will  documents  postmarked  on 
November  20,  1998,  but  received  on  a 
later  date.  It  is  the  responsibiUty  of  each 
applicant  to  ensure  compliance  with  the 
deadline. 

Approximate  program  dates:  Program 
should  begin  on  or  about  January  1, 
1999. 

Duration:  January  1, 1999-4)eoember 
31, 1999. 

FOR  FURTHER  MFORMATKM  CONTACT: 
Office  of  Academic  Programs;  Advising. 
Teeching.  and  Specialized  Programs 
Division;  Advising  and  Student  Services 
Branch  (E/ASA).  Room  349.  U.S. 
Information  Agency.  301  4th  Street, 
S.W..  Washington.  D.C  20547,  phone: 
(202)  619-5434.  fax:  (202)  401-1433. 
Send  a  message  via  Internet  to: 
adviseOusia.gov  to  request  a  Sohdtation 
Package.  The  Solicitation  Package 
includes  more  detailed  award  criteria; 
all  appUcation  forms;  and  guidelines  for 
preparing  proposals,  including  specific 
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criteria  for  preparation  of  the  proposal 
budget. 

To  Download  a  Solicitation  Package 
Via  Internet 

The  entire  SoUcitation  Package  may 
be  downloaded  from  USIA's  website  at 
http://www.usia.gov/education/rfps. 
Please  read  all  information  before 
downloading. 

To  Receive  a  Solicitation  Package  Via 
Fax  on  Demand 

The  entire  SoUcitation  Package  may 
be  received  via  the  Bureau's  "Grants 
Information  Fax  on  Demand  System." 
which  is  accessed  by  calling  202/401- 
7616.  Please  request  a  "Catalog"  of 
available  documents  and  order  numbers 
when  first  entering  the  system. 

Please  specify  "Advising  and  Student 
Services  Branch"  on  all  inquiries  and 
correspondence  Prospective  applicants 
should  read  the  complete  Federal 
Register  announcement  before 
addressing  inquiries  to  the  Advising  and 
Student  Services  staff  or  submitting 
their  proposals.  Once  the  RFP  deadline 
has  passed.  Agency  staff  may  not 
discuss  this  competition  in  any  way 
with  appUcants  until  the  Bureau 
proposal  review  process  has  been 
completed. 

Submiasions 

Applicants  must  follow  all 
instructions  given  in  the  Solicitation 
Package.  The  original  and  10  copies  of 
the  complete  application,  including  the 
documents  specified  luider  Tabs  A 
through  I  in  the  "Project  Objectives. 
Goals,  and  Implementation"  (POGI) 
section  of  the  SoUcitation  Package, 
should  be  sent  to:  U.S.  Information 
Agency,  Ref:  E/ASA-99-10.  Office  of 
Grants  Management.  E/XE,  Room  326, 
301  4th  St.,  S.W..  Washington,  D.C. 
20547. 

Applicants  must  also  submit  the 
"Executive  Summary"  and  "Proposal 
Narrative"  sections  of  the  proposal  on  a 
3.5"  diskette,  formatted  for  DOS.  This 
material  must  be  provided  in  ASCII  text 
(DOS)  format  with  a  maximum  line 
length  of  65  characters.  USIA  will 
transmit  these  files  electronically  to  U.S. 
Information  Service  (USIS)  posts 
overseas  for  their  review,  with  the  goal 
of  reducing  the  time  needed  to  make  the 
comments  of  overseas  posts  available  in 
the  Agency's  grant  review  process. 

Diversity,  Freedom  and  Democracy 
Guidelines 

Piirsuant  to  the  Bureau's  authorizing 
legislation,  projects  must  maintain  a 
non-political  character  and  should  be 
balanced  and  representative  of  the 
diversity  of  American  political,  social. 


and  cultural  Ufe.  "Diversity"  should  be 
interpreted  in  the  broadest  sense  and 
encompass  differences  including,  but 
not  limited  to  ethnicity,  race,  gender, 
reUgion,  geographic  location,  socio- 
economic status,  and  physical 
challenges.  Applicants  are  strongly 
encouraged  to  adhere  to  the 
advancement  of  this  principle  both  in 
program  administration  and  in  program 
content.  Please  refer  to  the  review 
criteria  under  the  "Support  for 
Diversity"  section  for  specific 
suggestions  on  incorporating  diversity 
into  the  total  proposal.  PubUc  Law  104- 
319  provides  that  "in  carrying  out 
programs  of  educational  and  cultural 
exchange  in  countries  whose  people  do 
not  fully  enjoy  freedom  and 
democracy,"  USIA  "shall  take 
appropriate  steps  to  provide 
opportunities  for  participation  in  such 
programs  to  human  rights  and 
democracy  leaders  of  such  countries." 
Proposals  should  account  for 
advancement  of  this  goal,  in  their 
program  contents,  to  the  full  extent 
deemed  feasible. 

Year  2000  Compliance  Requirements 
(Y2K  Requirement) 

The  Year  2000  (Y2K)  issue  is  a  broad 
operational  and  accounting  problem 
that  could  potentially  prohibit 
organizations  from  processing 
information  in  accordance  with  Federal 
management  and  program  specific 
requirements  including  data  exchange 
with  USIA.  The  inability  to  process 
information  in  accordance  with  Federal 
requirements  could  result  in  grantees' 
being  required  to  return  funds  that  have 
not  been  accounted  for  properly. 

USIA  therefore  requires  all 
organizations  use  Y2K  compliant 
systems  including  hardware,  software, 
and  firmware.  Systems  must  accurately 
process  data  and  dates  (calculating, 
comparing  and  sequencing)  both  before 
and  after  the  beginning  of  the  year  2000 
and  correctly  adjust  for  leap  years. 

Additional  information  addressing  the 
Y2K  issue  may  be  found  at  the  General 
Services  Administration's  Office  of 
Information  Technology  website  at 
http://www.itpoUcy.gsa.gov. 

Eligibility 

A  proposal  will  be  deemed 
technically  eligible  if  it: 

(1)  Fully  adheres  to  the  guidelines 
established  herein  and  in  thQ 
SoUcitation  Package; 

(2)  Is  received  by  the  deadline; 

(3)  Requests  an  assistance  amount  not 
in  excess  of  $495,000. 


Notice 

The  terms  and  conditions  published 
in  this  RFP  are  binding  and  may  not  be 
modified  by  any  USIA  representative. 
Explanatory  information  provided  by 
the  Agency  that  contradicts  pubUshed 
language  wiU  not  be  binding.  Issuance 
of  the  RFP  does  not  constitute  an  award 
commitment  on  the  part  of  the 
Government.  The  Agency  reserves  the 
right  to  reduce,  revise,  or  increase 
proposal  budgets  in  accordance  with  the 
needs  of  the  program  and  the 
availability  of  funds.  Awards  made  will 
be  subject  to  periodic  reporting  and 
evaluation  requirements. 

Notification 

Final  awards  cannot  be  made  tmtil 
funds  have  been  appropriated  by 
Congress,  allocated  and  conmiitted 
through  internal  USIA  procedures.  All 
appUcants  will  be  notified  of  the  results 
of  the  review  process  on  or  about 
December  14, 1998.  Awards  made  wiU 
be  subject  to  periodic  reporting  and 
evaluation  requirements. 

Dated:  October  16. 1998. 
ludith  Siegel. 

Deputy  Associate  Director,  Bureau  of 

Educational  and  Cultural  Affairs. 

|FR  Doc.  98-28889  Filed  10-28-98;  8:45  am) 
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UNITED  STATES  INFORMATION 
AGENCY 

Intamet  Accasa  and  Training  Program 
in  tha  Naw  Indapandant  Statoa  for 
Alumni  of  USIA  Academic  and 
Profaaaional  Exchangaa;  Request  for 
Proposals 

summary:  The  Office  of  Academic 
Programs,  Academic  Exchanges 
Division,  European  Programs  Branch  of 
the  United  States  Information  Agency's 
Bureau  of  Educational  and  Cultural 
Affairs  announces  an  open  competition 
for  assistance  awards.  Public  and 
private  non-profit  organizations  with  at 
least  four  years  experience  in 
conducting  international  exchange  and 
training  programs,  and  demonstrated 
experience  administering  non- 
commercial Internet  projects  in  the  New 
Independent  States,  and  meeting  the 
provisions  described  in  IRS  regulation 
26  CFR  1.501  ®  may  apply  to  develop 
and  administer  the  Internet  Access  and 
Training  Program  (LATP)  in  one  or  more 
of  the  following  four  categories:  (1) 
Armenia,  Azerbaijan,  Georgia;  (2) 
Ukraine,  Belarus.  Moldova;  (3)  Russian 
Federation;  (4)  Kazakhstan,  Kyrgyzstan, 
Uzbekistan,  Turkmenistan. 

The  goal  of  the  Internet  Access  and 
Training  Program  (LATP)  is  to  provide 
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alumni  of  USIA  academic  and 
professional  exchange  programs  and 
other  audiences  identified  by  the  United 
States  Information  Service  (USIS)  with 
free  and  open  access  to  and  training  in 
the  use  of  the  Internet  so  that  they  can: 
(1)  Continue  information  sharing, 
network  building,  communication,  and 
collaboration  with  American 
counterparts.  U.S.  host  institutions,  and 
each  other;  (2)  Obtain  useful  online 
information  resources  in  their  academic 
and  professional  fields  as  well  as 
current  information  about  the  U.S.;  (3) 
PubUsb  information  on  the  World  Wide 
Web;  and  (4)  Develop  Internet-based 
information  resources  in  local  languages 
and/or  English  or  other  electronic 
projects  that  promote  academic  and 
professional  exchange  in  the 
information  age  and  strengthen  U.S. — 
NIS  cooperation  and  communication. 

USIA  program  aliunni  include 
imiveraity  and  secondary  school 
students,  faculty,  administrators,  and 
scholars;  government  officials;  NGO 
leaden;  joumaUsts;  entrepreneurs;  and 
diverse  pubUc,  private,  and  third  sector 
professionals  who  have  participated  in 
a  long-term  USIA  academic  program  at 
a  U.S.  host  institution  or  a  short-term 
USIA  professional  visit  or  internship  in 
the  United  States.  Academic  and 
professional  fields  of  USIA  program 
alumni  include,  but  are  not  limited  to. 
American  Studies,  Area  Studies  (NIS), 
Business,  Qvic  Education,  Economics, 
Education,  Government,  JoumaUsm, 
Law.  Liberty  and  Information  Science, 
PoUtical  Science.  Teaching  EngUsh  as  a 
Foreign  Language  (TEFL),  and  Women's 
Studies. 

For  its  Internet  Access  and  Training 
Program.  USIA  seeks  proposals  that 
would  (1)  Provide  sustainable,  high 
speed  access  to  the  Internet  for  USIA 
program  alunuii  and  other  USIS- 
identified  audiences  by  upgrading  and/ 
or  expanding  lATP-supported  pubUc 
access  Internet  sites  and/or  other  non- 
commercial Internet  training  centers  at 
NIS  libraries,  universities.  NGOs, 
government  offices,  and  other  venues; 
and/or  by  establishing  new  non- 
commercial Internet  training  centers  at 
NIS  partner  institutions;  and/or  by 
upgrading  or  expanding  academic  or 
non-commercial  networks,  including 
lATP  FreeNets  and  alunmi  networks;  (2) 
Train  staff  at  public  access  Internet  sites 
and/or  Internet  training  centers  and/or 
non-commercial  networks  to  meet  the 
technical,  training,  and  information 
needs  of  USIA  program  alumni,  other 
end-users,  and  lATP  reporting 
requirements;  (3)  Conduct  systematic 
outreach  to  USIA  program  alumni, 
develop  mechanisms  to  ensure  that 
USIA  program  alunmi  receive  free 


Internet  access,  training,  and  services  at 
L\TP  sites  and/or  lATP  FreeNets,  and 
site  usage  reports;  (4)  Develop 
curriculum,  course  descriptions, 
materials,  requirements,  and  schedules 
for  Internet  training  courses  at  pubUc 
access  Internet  sites  or  training  centers 
and  topics  and  schedules  for  specialized 
workshops  or  seminars;  (5)  Adbiinister 
an  open  competition  for  grants  for  USIA 
program  alunmi  and  their  local 
coUeagues  to  develop  Internet-based 
educational  and  professional  resources 
in  local  languages  in  fields  that  support 
the  building  of  free  maiiiets,  democracy, 
and  civil  society.  The  program  activities 
for  each  category  of  countries  and 
individual  countries  have  separate 
conditions  and  requiremen'is  which  are 
stated  in  this  aimouncement  and 
detailed  in  the  fidl  SoUcitation  Package. 

Proposals  should  reflect  a  thorough 
imderstanding  of  the 
teleconununications  infrastructure  in 
each  country,  technical  requirements  fw 
implementing  all  aspects  of  the  project, 
including  prociuement  of  appropriate 
equipment  and  services  required  to 
connect  USIA  program  alunmi  and 
other  USIS-identified  audiences  and 
institutions  to  the  Internet  and  estabUsh 
non-commercial  Internet  sites  and/or 
enhance  non-conunercial  networics,  staff 
training  and  team  building,  curriculum 
and  methodology  for  Internet  courses, 
knowledge  of  useful  Internet  resources 
in  fields  of  USIA  program  alumni, 
procedures  for  conducting  a  merit-based 
open  competition  for  grants,  and  the 
poUtical,  economic,  and  social 
environment  in  which  the  program 
activity  will  take  place. 

USIA  expects  the  lATP  to  achieve 
results  on  three  levels:  By  empowering 
USIA  program  alumni  to  obtain  and 
pubUsn  useful  online  information  and 
enrich  the  content  of  the  Internet  in 
their  local  languages;  by  building  the 
internal  capacity  of  NIS  partner 
institutions;  and  by  forging  pubUc- 
private  sector  partnerships  to  promote 
continued  academic  and  professional 
exchange  in  the  information  age 
between  USIA  program  alumni  and 
their  American  colleagues  and 
counterparts.  AppUcant  organizations 
must  include  a  plan  with  dear 
benchmailLS  that  demonstrates  how 
permanent  results  will  be  achieved  on 
each  level,  monitored,  and  reported  to 
USL\. 

Interested  organizations  should  read 
the  complete  Federal  Register 
Announcement  and  request  a 
SoUcitation  Package  frt>m  USIA  prior  to 
preparing  a  proposal  and  should  consult 
with  USIA  and  USIS  posts  about  a 
reasonable  and  appropriate  mix  of 
program  activities  before  submitting  a 


proposal.  USIA  and  USIS  posts  retain 
the  right  to  recommend  specific  project 
activities  and  partner  organizations  and 
to  approve  or  disapprove  project 
activities  and  organizations 
reconunended  by  grantee  organizations. 

Applicant  organizations  may  apply 
for  an  assistance  award  for  one  or  more 
of  the  four  eligible  categories  of 
countries,  but  must  submit  a  separate 
proposal  and  budget  for  each  category. 
AppUcant  organizations  may  apply 
individually  or  join  with  other 
organizations  in  a  consortium,  via  a 
subcontract  arrangement,  as  long  as  one 
organizaticm  is  designated  to  be  the 
recipient  of  the  grant.  All  proposals 
from  consortia  must  dte  the  specific 
responsibiUties  of  each  member  of  the 
consortium  and  budget  for  each 
subcontract.  USIA  anticipates  awarding 
one  or  more  assistance  awards  for  each 
category  dted  in  this  announcement. 
Grants  may  begin  no  earUer  than 
January  15. 1999  and  must  be  completed 
by  July  15,  2001,  for  a  maximum  of  30 
months. 

Overall  grant  making  authority  for 
this  program  is  contained  in  the  Mutual 
Educational  and  Cultiual  Exchange  Act 
of  1961 ,  PubUc  Law  87-256,  as 
amended,  also  known  as  the  Fulbright- 
Hays  Act.  The  purp>ose  of  the  Act  is  "to 
enable  the  Government  of  the  United 
States  to  increase  mutual  understanding 
between  the  people  of  the  United  States 
and  the  people  of  other  coimtries  *  *  *; 
to  strengthen  the  ties  which  unite  us 
with  other  nations  by  demonstrating  the 
educational  and  cultural  interests, 
developments,  and  achievements  of  the 
people  of  the  United  Sutes  and  other 
nations  ■   *   *  and  thus  to  assist  in  the 
development  of  friendly,  sympathetic 
and  peaceful  relations  between  the 
United  States  and  the  other  countries  of 
the  world." 

The  funding  authority  for  the  Internet 
Access  and  Training  Program  is 
provided  through  the  Freedom  Support 
Act.  The  legislation  was  estabUshed  to 
assist  the  economic  and  democratic 
development  of  the  New  Independent 
States  of  the  former  Soviet  Union. 
Programs  and  projects  must  conform 
with  Agency  requirements  and 
guidelines  outlined  in  the  Solicitation 

Package. 

Announcement  Title  and  Number:  All 
communications  with  USIA  conceming 
this  RFP  sboidd  refer  to  the 
aimoiucement's  title  and  reference 
number  E/AEE-9»-05. 

Deadline  for  Proposals:  AU  copies 
must  be  received  at  the  U.S.  Information 
Agency  by  5  p.m.  Washington,  D.C.  time 
on  Thursday.  December  18, 1998.  Faxed 
documents  t^ill  not  be  accepted  at  any 
time.  Documents  postmaiiLed  by  the  due 
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date  but  received  at  a  later  date  will  not 
be  accepted.  It  is  the  responsibiUty  of 
the  applicant  to  ensure  that  proposals 
are  received  by  the  above  deadhne. 
FOR  FURTHER  INFORMATION  CONTACT:  The 
Office  of  Academic  Programs.  Academic 
Exchanges  Division,  European  Programs 
Branch.  E/AEE.  Room  246,  U.S. 
Information  Agency,  301  4th  Street, 
S.W.,  Washington.  D.C.  20547; 
telephone  number  (202)  205-0525;  fax: 
(202)  260-7985  to  request  a  Solicitation 
Package  containing  more  detailed  award 
criteria.  Please  request  required 
application  forms,  and  standard 
guidelines  for  preparing  proposals, 
including  specific  criteria  for 
preparation  of  the  proposal  budget. 

To  Download  a  Solicitation  Package 
Via  Internet:  The  entire  Solicitation 
Package  may  be  downloaded  from 
USIA's  website  at  http://www.usia.gov/ 
education/rfps.  Please  read  all 
information  before  downloading. 

To  Receive  a  Solicitation  Package  Via 
Fax  on  Demand:  The  entire  SoUcitation 
Package  may  be  received  via  the 
Bureau's  "Grants  Information  Fax  on 
Demand  System",  which  is  accessed  by 
calUng  202/401-7616.  Please  request  a 
"Catalog"  of  available  dociunents  and 
order  numbers  when  first  entering  the 
system.  Please  specify  USIA  Senior 
Program  Manager  Ilo  Mai  Harding  on  all 
inquiries  and  correspondences. 
Interested  applicants  should  read  the 
complete  Federal  Register 
announcement  before  sending  inquiries 
or  submitting  proposals.  Once  the  RFP 
deadline  has  passed.  Agency  staff  may 
not  discuss  this  competition  in  any  way 
with  applicants  until  the  Bureau 
proposal  review  process  has  been 
completed. 

Submissions:  Applicants  must  follow 
all  instructions  given  in  the  SoUcitation 
Package.  The  original  and  10  copies  of 
the  appliction  should  be  sent  to: 

U.S.  Information  Agency,  Ref.:  E/ 
AEE-99-05  (lATP),  Office  of  Grants 
Management,  E/XE,  Room  326,  301  4th 
Street.  S.W.  Washington,  DC.  20547. 

Applicants  must  also  submit  the 
"Executive  Summary"  and  "Proposal 
Narrative"  sections  of  the  proposal  on  a 
3.5 "  diskette,  formatted  for  DOS.  This 
material  must  be  provided  in  ASCII  text 
(DOS)  format  with  a  maximum  line 
length  of  65  characters.  USIA  will 
transmit  these  files  electronically  to  our 
overseas  posts  for  review,  with  the  goal 
of  reducing  the  time  it  takes  to  get  posts' 
comments  for  the  Agency's  grants 
review  process. 

Diversity,  Freedom,  and  Democracy 
Guidelines:  Pursuant  to  the  Bureau's 
authorizing  legislation,  programs  must 
maintain  a  non-political  character  and 


should  be  balanced  and  representative 
of  the  diversity  of  American  political, 
social,  and  cultural  life.  "Diversity" 
should  be  interpreted  in  the  broadest 
sense  and  encompass  differences 
including,  but  not  limited  to  ethnicity, 
race,  gender.  reUgion,  geographic 
location,  socio-economic  status,  and 
physical  challenges.  Applicants  are 
strongly  encouraged  to  adhere  to  the 
advancement  of  this  principle  both  in 
program  administration  and  in  program 
content.  Please  refer  to  the  review 
criteria  under  the  "Support  for 
Diversity"  section  for  specific 
suggestions  on  incorporating  diversity 
into  the  total  proposal.  Public  Law  104- 
319  provides  that  "in  carrying  out 
programs  of  educational  and  cultural 
exchange  in  countries  whose  people  do 
not  fully  enjoy  freedom  and 
democracy",  USIA  "shall  take 
appropriate  steps  to  provide 
opportULnities  for  participation  in  such 
programs  to  human  rights  and 
democracy  leaders  of  such  countries." 
Proposals  should  account  for 
advancement  of  this  goal  in  their 
program  contents,  to  the  full  extent 
deemed  feasible. 

SUPPLEMENTARY  INFORIMTION:  The  lATP 
is  intended  to  be  a  collaborative  effort 
between  USIA  and  U.S.  and  NIS  pubUc 
and  private  sector  organizations.  USIA 
expects  applicant  organizations  to 
expand  connectivity  and  Internet  access 
by  building  on  existing  infrastructure, 
networks,  and  equipment,  where 
feasible,  and  by  demonstrating  the 
abiUty  to  collaborate  with  diverse 
organizations.  Such  collaboration  is 
intended  to  expand  the  scope  and 
impact  of  USIA  funding,  avoid 
duplication  of  effort,  and  lay  the 
groundwork  for  sustaining  projects 
beyond  the  USIA  grant. 

USIA  expects  applicant  organizations 
and  other  institutions  participating  in 
the  LATP,  including  commercial  and 
non-commercial  Internet  service 
providers,  to  provide  in-kind 
contributions  and  cost-sharing,  such  as 
facilities,  equipment,  and  services  for 
public  access  Internet  sites,  training 
centers,  and/or  non-commercial 
networks  and  FreeNets;  staff,  and 
training  materials,  as  appropriate.  Since 
USIA  grant  assistance  constitutes  only  a 
portion  of  total  project  funding, 
proposals  should  list  and  provide 
evidence  of  other  sources  of  financial 
and  in-kind  support.  Letters  of  support 
from  potential  I  ATP  partners,  written  to 
USIA  on  institutional  letterhead,  may  be 
attached  to  the  proposal. 


Guidelines 

Administration  of  the  program  must 
be  in  compliance  with  reporting  and 
withholding  regulations  for  federal, 
state,  and  local  taxes  as  appUcable. 
Organizations  should  demonstrate  tax 
regulation  adherence  in  the  proposal. 
Procurement  of  required  computer  and 
networking  equipment  and  applications 
software  must  be  in  comphance  with 
"Year  2000"  requirements  (Y2K). 
Applicant  organizations  should 
demonstrate  compliance  with  Y2K 
requirements  in  the  proposal. 

Proposed  Budget 

For  Category  One.  Freedom  Support 
Act  (FSA)  funding  is  anticipated  at 
$150,000  for  Armenia;  $350,000  for 
Azerbaijan;  and  $150,000  for  Georgia. 
For  Category  Two,  FSA  funding  is 
anticipated  at  $400,000  for  Ukraine; 
$300,000  for  Belarus:  and  $150,000  for 
Moldova.  For  Category  Three.  FSA 
funding  is  anticipated  at  $1,000,000  for 
the  Russian  Federation.  For  Category 
Foitf .  FSA  funding  is  anticipated  at 
$400,000  for  Kazakhstan;  $200,000  for 
Kyrgyzstan;  $300,000  for  Uzbekistan; 
and  $60,000  for  Turkmenistan. 

Applicant  organizations  must  submit 
a  comprehensive  line  item  budget 
request  for  program  and  administrative 
costs  based  on  the  specific  guidance  in 
the  SoUcitation  Package.  Subcontracts 
should  be  cited  as  program  expenses. 
There  must  be  a  summary  budget  as 
well  as  a  break-down  reflecting  both  the 
administrative  budget  and  the  program 
budget,  and  a  budget  narrative 
demonstrating  how  costs  were  derived. 
Organizations  whose  proposals  include 
an  administrative  budget  that  is  less 
than  20%  of  the  grant  amount  requested 
will  be  considered  highly  competitive. 

Allowable  program  costs  include 
computer  and  network  equipment, 
hardware,  software,  peripherals, 
supplies,  services,  monthly  Internet 
access  fees  (if  required),  training 
materials,  technical  consultants,  and 
salaries  or  honorarium  for  project 
{}ersonnel:  advertising,  materials,  and 
honorarium  for  grants  review 
committee.  Allowable  administrative 
costs  include  salaries  and  benefits  for 
grantee  organization  employees,  staff 
travel,  shipping,  and  other  direct  and 
indirect  costs.  Please  refer  to  the 
SoUcitation  Package  for  complete 
budget  guidelines  and  formatting 
instructions. 

Review  Process 

USIA  will  acknowledge  receipt  of  all 
proposals  and  will  review  them  for 
technical  eUgibility.  Proposals  will  be 
deemed  ineligible  if  they  do  not  fiilly 
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adhere  to  the  guidelines  stated  herein 
and  in  the  Solicitation  Package.  EUgible 
proposals  will  be  forwarded  to  panels  of 
USIA  officers  for  advisory  review.  All 
eUgible  proposals  will  be  reviewed  by 
the  program  office,  as  well  as  the  USIA 
Office  of  East  European  and  NIS  Affairs 
and  the  USIA  post  overseas,  where 
appropriate.  Proposals  may  be  reviewed 
by  the  Office  of  the  General  Counsel  or 
by  other  Agency  elements.  Fimding 
decisions  are  at  the  discretion  of  the 
USIA  Associate  Director  for  Educational 
and  Cultural  Affairs.  Final  technical 
authority  for  assistance  awards  (grants 
or  cooperative  agreements)  resides  with 
the  USIA  grants  officer. 

Review  Criteria 

Technically  eUgible  applications  will 
be  competitively  reviewed  according  to 
the  criteria  stated  below.  These  criteria 
are  not  rank  ordered  and  all  carry  equal 
weight  in  the  proposal  evaluation: 

1.  Program  planning  and  ability  to 
achieve  objectives:  Program  objectives 
should  be  stated  clearly  and  precisely 
and  should  reflect  the  applicant 
organization's  experience  implementing 
Internet  projects,  training  programs, 
developing  Internet  courses,  and 
administering  grants  competitions.  A 
detailed  work  plan  should  explain  how 
objectives  will  be  achieved  and  include 
a  timetable  for  completion  of  all 
technical  and  programmatic 
components  of  the  project. 
ResponsibiUties  of  in-country  partners 
should  be  clearly  described. 

2.  Institutional  capacity:  Proposed 
personnel  and  organizational  resources 
should  be  adequate  and  appropriate  to 
achieve  the  project's  goals.  The 
narrative  must  demonstrate  proven 
ability  to  handle  the  technical  and 
programmatic  requirements  of  the 
project  and  to  effectively  coordinate 
logistics  and  project  components  with 
diverse  organizations. 

3.  Organization's  track  record: 
Relevant  USIA  and  outside  assessments 
of  the  organization's  exp)erience  with 
exchange  programs  and  Internet 
projects,  including  responsible  fiscal 
management  and  full  compliance  with 
all  reporting  requirements  for  past 
grants  as  determined  by  USIA's  Office  of 
Contracts. 

4.  Multiplier  effect/impact:  Proposed 
programs  must  demonstrate  an  impact 
on  the  wider  community  through  the 
sharing  of  information  and  the 
estabUshment  of  long-term  institutional 
and  individual  linkages  and  network 
building. 

5.  Cost-effectiveness:  Overhead  and 
program  and  administrative  costs 
should  be  kept  as  low  as  possible.  All 
other  items  should  be  necessary  and 


appropriate.  Proposals  should  show 
cost-sharing  from  the  applicaijit  and 
from  other  sources. 

6.  Support  of  diversity  and  pluralism: 
Proposals  should  demonstrate 
substantive  support  of  the  Bureau's 
poUcy  on  diversity  throughout  the 
program. 

7.  Program  evaluation:  USIA  is  results 
oriented.  Proposals  must  include  a  plan 
to  evaluate  the  project's  success,  both  as 
activities  unfold  and  at  the  end  of  the 
project.  A  draft  survey  questionnaire 
plus  a  description  of  a  methodology  to 
be  used  link  outcomes  to  original 
project  objectives  is  required.  USIA 
recommends  that  the  proposal  include 
draft  questions  for  focus  groups  for  staff 
and  end — users  at  the  pubUc  access 
Internet  sites.  Proposals  must 
thoroughly  discuss  the  methodology  to 
be  used  in  program  evaluation. 

Notice 

The  terms  and  conditions  pubUshed 
in  this  RFP  are  binding  and  may  not  be 
modified  by  any  USIA  representative. 
Explanatory  information  provided  by 
the  Agency  that  contradicts  pubUshed 
language  will  not  be  binding.  I^isuance 
of  the  RFP  does  not  constitute  an  award 
commitment  on  the  part  of  the 
Government.  The  Agency  reserves  the 
right  to  reduce,  revise,  or  increase 
proposal  budgets  in  accordance  with  the 
needs  of  the  program  and  the 
availabiUty  of  funds.  Awards  made  wiU 
be  subject  to  periodic  report  and 
evaluation  requirements. 

Notification 

Final  awards  cannot  be  made  until 
funds  have  been  appropriated  by 
Congress,  allocated  and  committed 
through  internal  USIA  procedures. 

Dated:  October  19. 1996. 
Dr.  John  P.  Loiello, 

Associate  Director  for 

Educational  and  Cultural  Affairs. 

[FR  Doc.  98-28890  Filed  10-28-98:  8:45  ami 
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DEPARTMENT  OF  VETERANS 
AFFAIRS 

[0MB  Control  No.  2900-0103] 

Proposed  Infonnation  Collection 
Activity:  Proposed  Cdlaction; 
Comment  Request 

agency:  Veterans  Benefits 
Administration.  Department  of  Veterans 
Affairs. 
ACTION:  Notice. 

summary:  The  Veterans  Benefits 
Administration  (VBA).  Department  of 


Veterans  Affairs  (VA).  is  announcing  an 
opportunity  for  public  comment  on  the 
proposed  coUection  of  certain 
information  by  the  agency.  Under  the 
Paperwork  Reduction  Act  (PRA)  of 
1995.  Federal  agencies  are  required  to 
pubUsh  notice  in  the  Federal  Register 
concerning  each  proposed  collection  of 
information,  including  each  proposed 
extension  of  a  currently  approved 
coUection.  and  allow  60  days  for  public 
comment  in  response  to  the  notice.  This 
notice  soUdts  comments  on  the 
information  needed  to  determine 
whether  a  child  under  18  is  entitled  to 
benefits  where  the  surviving  spouse  was 
not  or  is  no  longer  entitled  to  benefits 
or  whether  a  child  age  18  or  over  is 
entitled  to  benefits  regardless  of  the 
surviving  spouse's  entitlement. 

DATES:  Written  comments  and 
recommendations  on  the  proposed 
coUection  of  infonnation  should  be 
received  on  or  before  December  28, 
1998. 

ADDRESSES:  Submit  written  comments 
on  the  collection  of  information  to 
Nancy  ).  Kessinger,  Veterans  Benefits 
Administration  (20S52),  Department  of 
Veterans  Affairs.  810  Vermont  Avenue. 
NW,  Washington.  DC  20420.  Please  refer 
to  "OMB  Control  No.  2900-0103"  in 
any  correspondence. 

FOR  FURTHER  MFORMATKM  CONTACT: 
Nancy  J.  Kessinger  at  (202)  273-7079  or 
FAX  (202)  275-5947. 

SUPPLEMENTARY  MFORMATION:  Under  the 
PRA  of  1995  (Pub.  L.  104-13;  44  U.S.C. 
3501-3520).  Federal  agencies  must 
obtain  approval  iroia  the  Office  of 
Management  and  Budget  (OMB)  for  each 
collection  of  information  they  conduct 
or  sponsor.  This  request  for  comment  is 
being  made  pursuant  to  Section 
3506(c)(2)(A)  of  the  PRA. 

With  respect  to  the  following 
coUection  of  information.  VBA  invites 
comments  on:  (1)  Whether  the  proposed 
coUection  of  information  is  necessary 
for  the  proper  performance  of  VBA's 
functions,  including  whether  the 
information  will  have  practical  utiUty; 
(2)  the  acciu^cy  of  VBA's  estimate  of  the 
burden  of  the  proposed  coUection  of 
information;  (3)  ways  to  enhance  the 
quaUty,  utility,  and  clarity  of  the 
information  to  be  collected:  and  (4) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
the  use  of  other  forms  of  infonnation 
tedinology. 

Title:  AppUcation  for  Dependency 
and  Indemnity  Compensation  by  Child. 
VA  Form  21-4183. 

Oh4B  Cktntml  Number:  2900-0103. 
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Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Abstract:  The  form  is  used  by  a  child 
under  age  18  where  the  surviving 
spouse  was  not  or  is  no  longer  entitled 
to  benefits  or  by  a  child  age  18  or  over 
regardless  of  the  surviving  spouse's 
entitlement.  The  form  is  used  in  lieu  of 
VA  Form  21-534,  AppUcation  for 
Dependency  and  Indemnity 
Compensation  or  Death  Pension  by 
Widow(er)  or  Child,  in  order  to  help 
reduce  the  reporting  burden  of  a  child 
under  18  when  information  about  the 
deceased  veteran's  spouse  is  not 
required. 

Affected  Public:  Individuals  or 
households. 

Estimated  Annual  Burden:  1,975 
hours. 

Estimated  Avemge  Burden  Per 
Respondent:  15  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Numlxr  of  Respondents: 
7,900. 

Dated:  August  4. 1998. 

By  direction  of  the  Secretary. 
Donald  L.  Nailaon. 

Director,  Information  Management  Service. 
[FR  Doc.  98-28964  Filed  10-28-98:  8:45  am) 
MUMQ  COM  n»-ei-r 


Corrections 


Fadarall 

Vol.  63,  No.  209 
Thursday,  October  29,  1998 


This  section  of  the  FEDERAL  REGISTER 
contains  edttoriat  corrections  of  previously 
puUistied  Presidential,  Rule,  Proposed  Rule, 
and  Notice  documents.  These  corrections  are 
prepared  by  the  Office  of  the  Federal 
Register.  Agency  prepared  corrections  are 
issued  as  signed  documents  and  appear  in 
the  appropriate  document  categories 
elsewtiere  in  Vne  issue. 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40CFRPart86 

[AMS-FRL-6155-3] 

RIN  2060-AF76 

Control  of  Emissions  of  Air  Pollution 
From  Nonroad  Diesel  Engines 

Correction 

In  rule  dociunent  98-24836  beginning 
on  page  56968  in  the  issue  of  Friday. 


rrhi*  UbI*  wis  tafVi.  tor  each  mdcaM 
vafcialion  dato  Vial  oc 
•d  ■nnivanary  dale.| 


October  23, 1998,  make  the  following 
correction: 

On  page  57011,  in 
§  89.318(c)(2)(iv)(B),  in  the  third  column 
the  equation  was  inadvertently  omitted 
and  should  appear  as  follows: 

S  89.318    [Corrected] 

««,       r^      ..     .~x    Dl-AR     Wm 
%Water  Quench  - 100  x x  ■ 


Di 


Zl 


BMJJNQCODE  1S0641-O 


PENSION  BENEFIT  GUARANTY 
CORPORATION 

29  CFR  Part  4044 

Allocation  of  Assets  in  Single- 
Employer  Plans;  Interest  Assumptions 
for  Valuing  Deoellts 

Correction 

In  rule  document  98-27660  beginning 
on  page  55333  in  the  issue  of  Thursday, 
October  15. 1998  make  the  following 
correction: 

Appendix  B  to  Part  4044  (Corrected] 

On  page  55334  the  tables  should 
appear  as  set  forth  below: 


»«lu«lion  dato  Vial  oocure  niilNn  tttt  cHanOm  monlh;  thoM  ■nnwarsihM 
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(I 


byi^ii."  •  ".  and  i«liii;a  to  . 


as  0  *■■*■"■''  to  ba  in 
iat.  Ilia  iMt  iaiad  rato  i 


tola 


For  vilualian  dalat  oocuning  in  Iha  month— 

Vm  <ntum  al  i,  tn-. 

ii 

iort. 

i,                tort« 

i, 

«n. 

Novambar  1998  

•                              •                              • 

• 

• 

joeao 

a 

i-as 

• 

ja62S                  >a5    MIA 

M« 
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DEPARTMENT  OF  TRANSPORTATION 
Fwtoral  Aviation  Administration 


14CFRPart39 

[Doelwt  No.  M-NM-288-AD;  Anwndnwnt  39- 
10639;  AD  98-21-31] 

RiN  2120-AA64 

Airworthinoss  Directives;  AirtMis  Model 
A300  Series  Airplanes 

Correction 

In  rule  document  98-27480. 
beginning  on  page  55522,  in  the  issue  of 
Friday,  October  16, 1998,  in  the  Action 
line,  "NUREG"  should  be  removed. 
WUMQ  cooc  iao»«i-o 


Thursday 
October  29,  1998 


Part  II 


Department  of  Labor 

Mine  Safety  and  Health  Administration 

30  CFR  Part  57 

Diesel  Particulate  Matter  Exposure  of 
Underground  Metal  and  Nonmetal  Miners; 
Proposed  Rule 
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DEPARTMENT  OF  LABOR 

MiM  Safvty  and  HMlth  Administration 

30CFR  Parts? 
RIN  1219^811 

Oiasal  Particulata  Matter  Exposure  of 
Underground  Metal  and  Nonmetal 


agency:  Mine  Safety  and  Health 
Administration  (MSHA),  Labor. 
ACTION:  F*ropQsed  rule. 

SUMMARY:  This  proposed  rule  would 
establish  new  health  standards  for 
underground  metal  and  nonmetal  mines 
that  use  equipment  powered  by  diesel 
en»nes. 

The  proposed  rule  is  designed  to 
reduce  the  risks  to  underground  metal 
and  noiunetal  miners  of  serious  health 
hazards  that  are  associated  with 
exposure  to  high  concentrations  of 
diesel  particulate  matter  (dpm).  DPM  is 
a  very  small  particle  in  diesel  exhaust. 
Undergroimd  miners  are  exposed  to  far 
higher  concentrations  of  this  fine 
particulate  than  any  other  group  of 
workers.  The  best  available  evidence 
indicates  that  such  high  exposures  put 
these  miners  at  excess  risk  of  a  variety 
of  adverse  health  effects,  including  lung 
cancer. 

The  proposed  rule  for  underground 
metal  and  nonmetal  mines  would 
estabUsh  a  concentration  Umit  for  dpm, 
and  require  mine  operators  to  use 
engineering  and  work  practice  controls 
to  reduce  dpm  to  that  limit. 
Underground  metal  and  nonmetal  mine 
operators  would  also  be  required  to 
implement  certain  "best  practice"  work 
controls  similar  to  those  already 
required  of  underground  coal  mine 
operators  imder  MSHA's  1996  diesel 
equipment  rule.  These  operators  would 
also  be  required  to  train  miners  about 
the  hazards  of  dpm  exposure.  . 


MSHA  has  already  proposed  a  rule  to 
control  dpm  exposures  in  imderground 
coal  mines  in  a  separate  notice  to  the 
public  published  in  the  Federal  Register 
on  April  9. 1998  (62  PR  17492). 
DATES:  Comments  must  be  received  on 
or  before  February  26, 1999.  Submit 
written  comments  on  the  information 
collection  requirements  by  February  26. 
1999. 

ADDRESSES:  Gimments  on  the  proposed 
rule  may  be  transmitted  by  electronic 
mail.  fax.  or  mail,  or  dropped  off  in 
person  at  any  MSHA  office.  Comments 
by  electronic  mail  must  be  clearly 
identified  as  such  and  sent  to  this  e-mail 
address:  commentsOmsha.gov. 
Comments  by  fax  must  be  clearly 
identified  as  such  and  sent  to:  MSHA. 
Office  of  Standards,  Regulations,  and 
Variances,  703-235-5551.  Send  mail 
comments  to:  MSHA,  Office  of 
Standards,  Regulations,  and  Variances, 
Room  631, 4015  Wilson  Boulevard, 
Arlington,  VA  22203-1984,  or  any 
MSHA  district  or  field  office.  The 
Agency  will  have  copies  of  the  proposal 
available  for  review  by  the  mining 
community  at  each  district  and  field 
office  location,  at  the  National  M^ne 
Health  and  Safety  Health  Academy,  and 
at  each  technical  support  center.  The 
docujnent  will  also  be  available  for  loan 
to  interested  members  of  the  public  on 
an  as  needed  basis.  MSHA  will  also 
accept  written  comments  from  the 
mining  community  at  the  field  and 
district  offices,  at  the  National  Mine 
Health  and  Safety  Academy,  and  ^t 
technical  support  centers.  These 
comments  will  become  a  part  of  the 
official  rulemaking  record.  Interested 
persons  are  encouraged  to  supplement 
written  comments  with  computer  files 
or  disks;  please  contact  the  Agency  with 
any  questions  about  format. 

Wntten  comments  on  the  information 
collection  requirements  may  be 
submitted  directly  to  the  Office  of    - 


Information  and  Regulatory  Affairs, 
New  Executive  Office  Building,  725 
17th  Street,  NW.,  Rm.  10235. 
Washington,  D.C.  20503.  Attn:  Desk 
Officer  for  MSHA. 

FOR  FURTHER  INFORMATION  CONTACT: 
Carol ).  Jones,  Acting  Director,  Office  of 
Standards,  Regulations,  and  Variances; 
MSHA;  (703)235-1910. 

SUPPLEMENTARY  INFORMATION: 

I.  Questions  and  Answers  About  This 
Proposed  Rule 

(A)  General  Information  of  Interest  to 
the  Entire  Mining  Community 

(1)  What  Actions  Are  Being  Proposed? 

MSHA  has  determined  that  action  is 
essential  to  reduce  the  exposure  of 
miners  to  a  harmful  substance  emitted 
bom  diesel  engines — and  that 
regulations  are  needed  for  this  purpose 
in  undergroimd  mines.  This  notice 
proposes  reqiurements  for  underground 
metal  and  nonmetal  mines. 

The  harmful  substance  is  known  as 
diesel  particulate  matter  (dpm).  As 
shown  in  Figure  I-l,  average 
concentrations  of  dpm  observed  in 
dieselized  underground  mines  are  up  to 
200  times  as  high  as  average 
environmental  exposures  in  the  most 
heavily  polluted  urban  areas  and  up  to 
10  times  as  high  as  median  exposures 
estimated  for  the  most  heavily  exposed 
workers  in  other  occupational  groups. 
The  best  available  evidence  indicates 
that  exposure  to  such  high 
concentrations  of  dpm  puts  miners  at 
significantly  increased  risk  of  inciuring 
serious  health  problems,  including  limg 
cancer. 

The  goal  of  the  proposed  rule  is  to 
reduce  underground  miner  exposures  to 
attain  the  highest  degree  of  safety  and 
health  protection  that  is  feasible. 

BR.IJNQ  CODE  4S10-43-P 
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Figure  I-lt 
Conparativ*  Expoaura»  (Atg/ai*)^ 


'  Range  of  average  dpm  exposures  observed  at  various  mines  for  underground  and  surface  miners 
compared  to  range  of  average  exposures  reported  for  other  occupations  and  for  urt>an  ambient  air.  Averages  are 
represented  by  median  obsaved  within  mines  for  mine  workers,  by  median  as  estimated  with  geometric  mean 
reported  for  other  occupations,  and,  for  ambieiu  air  in  urban  environments,  by  the  moodily  mean  estimated  for 
different  months  and  locations  in  Southern  California.  The  range  estimated  for  urt>an  ambient  air  is  roughly  1  to  10 
A<g/m>.  See  part  in  for  more  detailed  information. 

Throughout  this  preamble,  exposure  information  is  presented  in  tenns  of  "wliole  diesel  particulate". 
Moreover,  the  information  is  presented  in  units  of  micrograms  (Aig)  per  cubic  meter  of  air.  However,  in  many  of  d»c 
references  cited,  exposure  measurements  may  be  expressed  as  milligrams  (mg)  per  cubic  meter  of  air. . 

1  mg/m'  =  I  milligram  per  cubic  meter  of  air 

1  M8/ni*=  1  microgram  per  cubic  meter  of  air 

1  milligram  =  1000  micrograms. 
To  convert  from  milligrams  to  micrograms,  multiply  by  1000  -  or  move  the  decimal  point  three  places  to  the  rifht 
For  example,  0.  IS  mg/m'  =  ISO  A<g/in\ 
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On  April  9.  1998.  (62  FR  17492). 
MSHA  proposed  a  rule  to  achieve  this 
goal  in  underground  coal  mines. 
MSHA's  proposal  would  require  the 
installation  of  high-efficiency  filters  on 
diesel-powered  equipment  to  trap  diesel 
particles  before  they  enter  the  mine 
atmosphere.  Following  18  months  of 
education  and  technical  assistance  by 
MSHA  after  the  rule  is  issued,  filters 
would  first  have  to  be  installed  on 
permissible  diesel-powered  equipment. 
By  the  end  of  the  following  year  (i.e..  30 
months  after  the  rule  is  issued),  such 
filters  would  also  have  to  be  installed  on 
any  heavy-duty  outby  equipment.  No 
specific  concentration  limit  would  be 
established  in  this  sector;  the  proposed 
rule  would  require  that  filters  be 
installed  and  properly  maintained. 
Miner  awareness  training  on  the  hazards 
of  dpm  would  also  be  required. 

With  this  notice,  MSHA  is  proposing 
to  adopt  a  different  rule  to  achieve  this 
goal  in  underground  metal  and 
nonmetal  mines.  MSHA  is  proposing 
that  a  limit  on  the  concentration  of  dpm 
to  which  miners  may  be  exposed  would 
be  estabUshed  for  underground  metal 
and  nonmetal  mines.  The  limit  would 
restrict  dpm  concentrations  in 
undergroimd  metal  and  nonmetal  mines 
to  about  200  micrograms  per  cubic 
meter  of  air.  Operators  would  be  able  to 
select  whatever  combination  of 
engineering  and  work  practice  controls 
they  want  to  keep  the  dpm 
concentration  in  the  mine  below  this 
limit.  The  concentration  Umit  would  be 
implemented  in  two  stages:  an  interim 
limit  that  would  go  into  effect  following 
18  months  of  education  and  technical 
assistance  by  MSHA,  and  a  final  Umit 
after  5  years.  MSHA  sampling  would  be 
used  to  determine  compliance.  The 
proposal  for  this  sector  would  also 
require  that  all  underground  metal  and 
norunetal  mines  using  diesel-p>owered 
equipment  observe  a  set  of  "best 
practices"  to  reduce  engine  emissions — 
e.g.,  to  use  low-sulfur  fuel.  Similar 
practices  are  already  in  effect  in 
underground  coal  mines  as  a  result  of 
MSHA's  1996  diesel  equipment  rule. 

MSHA  is  not  at  this  time  proposing  a 
rule  applicable  to  surface  mines.  As 
illustrated  in  Figure  I-l ,  in  certain 
situations  the  concentrations  of  dpm  at 
surface  mines  may  exceed  those  to 
which  rail,  trucking  and  dock  workers 
are  exposed.  Problem  areas  identified  in 
this  sector  include  production  areas 
where  miners  work  in  the  open  air  in 
close  proximity  to  loader-haulers  and 
trucks  powered  by  older,  out-of-tune 
diesel  engines,  or  other  confined  spaces 
where  diesel  engines  are  running.  The 
Agency  believes,  however,  that  these 
problems  are  currently  limited  and 


readily  controlled  through  education 
and  technical  assistance.  Using  tailpipe 
exhaust  extenders,  or  directing  the 
exhaust  across  the  engine  fan,  can  dilute 
the  high  concentrations  of  dpm  that 
might  otherwise  occiu-  in  areas 
immediately  adjacent  to  mining 
equipment.  Surface  mine  operators 
using  or  planning  to  switch  to 
enviroiunentally  conditioned  cabs  to 
reduce  noise  exposure  to  equipment 
operators  might  also  be  able  to 
incorporate  filtration  featiues  that 
would  protect  these  miners  bom  high 
dpm  concentrations  as  well.  Completing 
already  planned  purchases  of  new 
trucks  containing  cleaner  engines  may 
also  help  reduce  the  isolated  instances 
of  high  dpm  concentrations  at  such 
mines. 

The  Agency  would  like  to  emphasize, 
however,  that  surface  miners  are 
entitled  to  the  same  level  of  protection 
as  other  miners,  and  that  the  Agency's 
risk  assessment  indicates  that  even 
short-term  exposures  to  concentrations 
of  dpm  like  those  observed  may  result 
in  serious  health  problems. 
Accordingly,  in  addition  to  providing 
education  and  technical  assistance  to 
surface  mines,  the  Agency  will  also 
continue  to  evaluate  the  hazards  of 
diesel  particulate  exposure  at  surface 
mines  and  will  take  any  necessary 
action,  including  regulatory  action  if 
warranted,  to  help  the  mining 
community  minimize  any  hazards. 

(2)  How  Is  This  Notice  of  Proposed 
Rulemaking  Organized?  What  Portions 
Do  I  Need  To  Read  If  I  have  Aheady 
Reviewed  MSHA's  Notice  of  Proposed 
Rulemaking  To  Limit  dpm  in 
Underground  Coal  Mines? 

The  proposed  rule  for  underground 
metal  and  nonmetal  mines  can  be  found 
at  the  end  of  this  Notice.  The  remainder 
of  this  preamble  to  the  proposed  rule 
(SUPPLEMCNTARY  INFORMATION)  describes 
the  Agency's  rationale  for  what  is  being 
propc^ed. 

Part  I  consists  of  a  series  of 
"Questions  and  Answers."  The  Agency 
hopes  they  will  provide  most  of  the 
information  you -will  need  to  formulate 
your  comments.  The  first  ten  of  these 
Questions  and  Answers  (Section  A) 
provide  a  general  overview  of  this 
rulemaking.  This  is  followed  (Section  B) 
by  twenty  additional  Questions  and 
Answers  that  address  specific 
provisions  of  the  proposed  rule. 

Part  II  provides  some  background 
information  on  nine  topics  that  are 
relevant  to  this  nilemaking.  In  order,  the 
topics  covered  are:  (1)  The  role  of 
diesel-powered  equipment  in  mining; 
(2)  the  composition  of  diesel  exhaust 
and  diesel  particulate;  (3)  measurement 


of  diesel  particulate;  (4)  reducing  soot  at 
the  source — EPA  regulation  of  diesel 
engine  design;(5)  limiting  the  pubUc's 
exposure  to  soot — ^EPA  ambient  air 
quality  standards;  (6)  controlling  diesel 
particulate  emissions  in  mining — a 
toolbox;  (7)  existing  mining  standards 
that  limit  miner  exposure  to 
occupational  diesel  particulate 
emissions;  (8)  how  other  jurisdictions 
are  restricting  occupational  exposiue  to 
diesel  soot;  and  (9)  MSHA's  initiative  to 
limit  miner  exposure  to  diesel 
particulate — the  history  of  this 
rulemaking  and  related  actions.  Part  n 
of  this  preamble  is  virtually  identical  to 
its  counterpart  in  the  preamble  to 
MSHA's  proposed  nde  to  limit  dpm 
concentrations  in  underground  coal 
mines;  the  only  exception  is  that  the 
very  last  paragraph  here,  on  the  history 
of  dpm  rulemaking,  has  been  updated  to 
reflect  the  issuance  of  the  proposed  rule 
on  underground  coal.  Appended  to  the 
end  of  this  document,  is  an  MSHA 
publication,  "Practical  Ways  to  Reduce 
Exposure  to  Diesel  Exhaust  in  Mining — 
A  "Toolbox,"  includes  additional 
informaticm  on  methods  for  controlUng 
dpm,  and  a  glossary  of  terms. 

Part  ni  is  ue  Agency's  risk 
assessment.  The  first  section  presents 
the  Agency's  data  on  current  dpm 
exposure  levels  in  each  sector  of  the 
mining  industry.  The  second  section 
reviews  the  scientific  evidence  on  the 
risks  associated  with  exposure  to  dpm. 
The  third  section  evaluates  this 
evidence  in  Ught  of  the  Mine  Act's 
statutory  criteria.  Part  in  of  this 
preamble  is  virtually  identical  to  its 
counterpart  in  the  preamble  to  MSHA's 
proposed  rule  to  limit  dpm 
concentrations  in  underground  coal 
mines:  the  only  exception  is  the 
langiiage  in  Section  in.3.c.,  reflecting 
the  fact  that  the  proposed  rules  are 
different  for  each  sector,  and  hence  had 
to  bo. evaluated  separately  as  to  whether 
they  satisfy  the  requirements  of  the  law. 

Part  IV  is  a  detailed  section-by-section 
explanation  and  discussion  of  the 
elements  of  the  proposed  rule. 

Part  V  is  an  analysis  of  whether  the 
proposed  rule  meets  the  Agency's 
statutory  obUgation  to  attain  the  highest 
degree  of  safety  or  health  protection  for 
miners,  with  feasibiUty  a  consideration. 
This  part  begins  with  a  review  of  the 
law  and  a  profile  of  the  industry's 
economic  position.  The  next  part 
explores  the  extent  to  which  the 
proposed  rule  is  expected  to  impact 
existing  concentration  levels,  reviews 
significant  alternatives  that  might 
provide  more  protection  than  the  rule 
being  proposed  but  which  have  not  been 
adopted  by  the  Agency  due  to  feasibihty 
concerns,  and  then  discusses  the 
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feasibility  of  the  rule  being  proposed. 
Part  V  draws  upon  a  computer 
simulation  of  how  the  proposed  rule  in 
uudeiground  metal  and  nonmetal  mines 
is  expected  to  impact  dpm 
concentrations;  accordingly,  an 
Appendix  to  this  discussion  provides 
information  about  the  simulation 
methodology.  The  simulation  method, 
which  can  be  performed  using  a 
standard  spreadsheet  program,  can  be 
used  to  model  conditions  and  control 
impacts  in  any  tmderground  mine; 
copies  of  this  model  are  available  to  the 
mining  community  from  MSHA. 

Part  VI  reviews  several  impact 
analyses  which  the  Agency  is  required 
to  provide  in  connection  with  a 
proposed  rulemaking.  This  information 
summarizes  a  more  complete  discussion 
that  can  be  foxmd  in  the  Agency's 
Preliminary  Regulatory  Economic 
Analysis  (PREA).  Copies  of  this 
document  are  available  from  the  Agency 
and  will  be  posted  on  the  MSHA  Web 
site  (http://www.mdia.gov). 

Part  Vn  is  a  complete  list  of 
pubUcations  referenced  by  the  Agency 
in  the  preamble. 

(3)  What  Evidence  Does  MSHA  Have 
That  Current  Underground 
Concentrations  of  DPM  Need  To  Be 
Controlled? 

The  best  available  evidence  MSHA 
has  at  this  time  is  that  miners  subjected 
to  an  occupational  lifetime' of  dpm 
exposure  at  concentrations  we  presenUy 
find  in  imderground  mines  face  a 
significant  risk  of  material  impairment 
to  their  health. 

It  has  been  recognized  for  some  time 
that  miners  working  in  close  contact 
with  diesel  emissions  can  suffer  acute 
reactions— e.g..  eye.  nose  and  throat 
irritations— but  questions  have  persisted 
as  to  what  component  of  the  emissions 
was  causing  these  problems,  whether 
exposure  increased  the  risk  of  other 
adverse  health  effects,  and  the  level  of 
exposure  creating  health  consequences. 

m  recent  years,  there  has  been 
growing  evidence  that  it  is  the  very 
small  respirable  particles  in  diesel 
exhaust  (dpm)  that  trigger  a  variety  of 
adverse  health  outcomes.  These 
particles  are  generally  less  than  one- 
millionth  of  a  meter  in  diameter  . 
(submicron),  and  so  can  readily 
penetrate  into  the  deepest  recesses  of 
the  lung.  They  consist  of  a  core  of  the 
element  carbon,  with  up  to  1,800 
different  organic  compounds  adsorbed 
onto  the  core,  and  some  sulfates  as  well. 
(A  diagram  of  dpm  can  be  fbimd  in  Part 
n  of  this  preamble — see  Figure  0-3). 
The  physiological  mechanism  by  which 
dpm  triggers  particular  health  outcomes 
is  not  yet  known.  One  or  more  of  the 


organic  substances  adsorbed  onto  the 
surface  of  the  core  of  the  particles  may 
be  responsible  for  some  health  effiscts, 
since  these  include  many  known  or 
suspected  mutagens  and  carcinogens. 
But  some  or  all  of  the  health  effects 
might  also  be  triggered  by  the  physical 
properties  of  these  tiny  particles,  since 
some  of  the  health  effects  are  observed 
with  high  exposures  to  any  "fine 
particulate."  whether  the  particle  comes 
from  diesel  exhaust  or  another  source. 

There  is  clear  evidraioe  that  exposure 
to  high  concentrations  of  dpm  can  result 
in  a  variety  of  serious  healm  effects. 
These  health  effects  include:  (i)  Sensory 
iiritaticms  and  respiratory  symptoms 
serious  enough  to  distract  or  disable 
miners;  (ii)  death  frt>m  cardiovascular, 
cardiopulmonary,  or  respiratory  causes; 
and  (iii)  lung  cancer. 

By  way  ofexample  of  the  non-cancer 
effects,  there  is  evidence  that  workers 
exposed  to  diesel  exhaust  during  a 
single  shift  suffer  material  impairment 
of  limg  capacity.  A  control  group  of 
unexpK>sed  woricers  showed  no  such 
impairment,  and  woiiiers  exposed  to 
filtered  diesel  exhaust  (i.e.,  exhaust 
from  which  much  of  the  dpm  has  been 
removed)  experienced,  on  average,  tmly 
about  half  as  much  impairment. 
Moreover,  there  are  a  number  of  studies 
quantifying  significant  adverse  health 
effects — as  measured  by  lost  work  days, 
hospitalization  and  increased  mortality 
rates — suffered  by  the  general  public 
when  exposed  to  concentrations  of  fine 
particulate  matter  like  dpm  far  lower 
than  concentrations  to  which  some 
miners  are  exposed.  The  evidence  from 
these  fine  particulate  studies  was  the 
basis  for  recent  rulemaking  by  the 
Environmental  Protection  Agency  to 
further  restrict  the  exposure  of  the 
general  public  to  fine  particulates,  and 
the  evidence  was  given  very  widespread 
and  close  scrutiny  before  that  acticm 
was  made  final.  Of  particular  interest  to 
the  mining  community  is  that  these  fine 
particidate  studies  indicate  that  those 
who  have  preexisting  pulmonary 
problems  are  particularly  at  risk.  Many 
individual  miners  in  fact  have  such 
pulmonary  problems,  and  the  mining 
population  as  a  whole  is  known  to  have 
such  conditions  at  a  higher  rate  than  the 
general  public. 

Although  no  epidemiological  study  is 
flawless,  numerous  epidemiological 
studies  have  shown  that  long  term 
exposure  to  diesel  exhaust  in  a  variety 
of  occupational  drcumstanoes  is 
associated  with  an  increased  risk  of  lung 
cancer.  With  only  rare  exceptions, 
involving  relatively  few  woiiwre  and/or 
observation  periods  too  short  to  reliably 
detect  excess  cancer  risk,  the  human 
studies  have  consistently  shown  a 


greater  risk  of  lung  cancer  among 
workers  exposed  to  dpm  than  among 
comparable  unexposed  workers.  When 
results  from  the  human  studies  are 
combined,  the  risk  is  estimated  to  be 
30-40  percent  greater  among  exposed 
workers,  if  all  other  factors  (such  as 
smoking  habits)  are  held  constant.  The 
consistency  of  the  human  study  results, 
suppwted  by  experimental  data 
esiabUshing  the  plausibihty  of  a  causal 
connection,  provides  strong  evidence 
that  chronic  dpm  exposure  at  high 
levels  significantiy  increases  the  risk  of 
lung  cancer  in  humans. 

Moreover,  all  of  the  human 
occupational  studies  indicating  an 
increased  frequency  of  limg  cancer 
among  woricers  exposed  to  dpm 
involved  average  exposure  levels 
estimated  to  be  far  below  the  levels 
observed  in  underground  mines — and 
even  below  the  liinits  being  proposed. 
As  noted  in  Part  m,  MSHA  views 
extrapolations  from  animal  experiments 
as  subordinate  to  results  obtained  frxHn 
human  studies.  However,  it  is 
noteworthy  that  dpm  exposure  levels 
recorded  in  some  imderground  mines 
have  been  within  the  exposure  range 
that  produced  tumors  in  rats. 

Based  oo  the  scientific  data  available 
in  1988,  the  National  Institute  for 
Occupational  Safety  and  Health 
(NIOSH)  identified  dpm  as  a  probable  w 
potential  human  carcinogen  and 
recommended  that  it  be  controlled. 
Other  organizations  have  made  similar 
recommendations. 

MSHA  carefully  evaluated  all  the 
evidence  available  in  light  of  the 
requirements  of  the  Mine  Act  Baaed  on 
this  evaluation,  MSHA  has  reached 
several  conclusions: 

(1)  The  best  available  evidence  is  that 
the  health  effects  associated  with 
exposure  to  dpm  can  materially  impair 
miner  health  or  functional  capacitv. 

(2)  At  levels  of  exposure  currently 
obsmved  in  undoground  mining,  many 
miners  are  presently  at  significant  risk 
of  incurring  these  material  impairments 
over  a  working  lifetime. 

(3)  The  reduction  in  dpm  exposures 
that  is  expected  to  result  from 
implementatitm  of  the  proposed  rule  far 
underground  metal  and  nonmetal  mines 
would  substantially  reduce  the 
significant  risks  currently  faced  by 
underground  metal  and  nonmetal 
miners  e^mosed  to  dpm. 

MSHA  had  its  risk  assessment 
independentiy  peer  reviewed.  The  risk 
assessment  presented  here  incorporates 
revisions  made  in  aocordanoe  with  the 
reviewen'  recommendations.  The 
reviewere  stated  that: 

*  *  *  principles  far  identiiying  evidenoe 
and  chancterizing  risk  are  tbou^tfiilly  set 
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out.  The  acope  of  the  document  U  carafully 
described,  addiessing  potential  concenu 
about  the  scope  of  coverage.  Refarance 
citations  are  adequate  and  up  to  date.  The 
document  is  written  in  a  balanced  fiuhion, 
addressing  uncertainties  and  asking  for 
additional  information  and  comments  as 
appropriate.  (Samet  and  Burke,  Nov.  1997.) 

The  proposed  r\ile  would  reduce  the 
concentration  of  one  type  of  fine 
particulate  in  underground  metal  and 
nonmetal  mines — that  from  diesel 
emissions — but  would  not  expUdtly 
control  miner  exposure  to  other  fine 
airborne  particulates  present 
underground.  In  light  of  the  evidence 
presented  in  the  Agency's  risk 
assessment  on  the  risks  that  fine 
particulates  in  general  may  pose  to  the 
mining  population,  MSHA  would 
welcome  comments  as  to  whether  the 
Agency  should  also  consider  restricting 
the  exposiUB  of  underground  metal  and 
nonmetal  miners  to  all  fine  particulates, 
regardless  of  the  source. 

(4)  Aren't  NIOSH  and  the  NCI  Working 
on  a  Study  That  Will  Provide  Critical 
Information?  Why  Proceed  Before  the 
Evidence  Is  Complete? 

NIOSH  and  the  National  Cancer 
Institute  (NCI)  are  collaborating  on  a 
cancer  mortaUty  study  that  will  provide 
additional  information  about  the 
relationship  between  dpm  exposure 
levels  and  disease  outcomes,  and  about 
which  components  of  dpm  may  be 
responsible  for  the  observed  health 
efiiscts.  The  study  is  projected  to  take 
about  seven  years.  The  protocol  for  the 
study  was  recently  finalized. 

The  information  the  study  is  expected 
to  generate  will  be  a  valuable  addition 
to  the  scientific  evidence  on  this  topic. 
But  given  its  conclusions  about 
currently  available  evidence,  MSHA 
believes  the  Agency  needs  to  take  action 
now  to  protect  miners'  health. 
Moreover,  as  noted  by  the  Supreme 
Court  in  an  important  case  on  risk 
involving  the  Occupational  Safety  and 
Health  Administration,  the  need  to 
evaluate  risk  does  not  mean  an  agency 
is  placed  into  a  "mathematical 
straight  jacket."  Industrial  Union 
Department,  AFL-CIO  v.  American 
Petroleum  Institute.  448  U.S.  607, 100 
S.Ct.  2844  (1980).  The  Court  noted  that 
when  regulating  on  the  edge  of  scientific 
knowledge,  absolute  scientific  certainty 


may  not  be  possible,  and  "so  long  as 
they  are  supported  by  a  body  of 
reputable  scientific  thought,  the-Agency 
is  free  to  use  conservative  assumptions 
in  interpreting  the  data  *  *  *  risking 
error  on  the  side  of  overprotection 
rather  than  underprotection."  {Id.  at 
656.)  This  advice  has  special 
significance  for  the  mining  community, 
because  a  singiilar  historical  factor 
behind  the  enactment  of  the  current 
Mine  Act  was  the  slowness  in  coming 
to  grips  with  the  harmful  effects  of  odier 
respirable  dust  (coal  dust). 

It  is  worth  noting  that  while  the 
cohort  selected  for  the  NIOSH/NQ 
study  consists  of  underground  miners 
(specifically,  underground  metal  and 
nonmetal  miners),  this  choice  is  in  no 
way  linked  to  MSHA's  regulatory 
framework  or  to  miners  in  particular. 
This  cohort  was  selected  for  the  study 
because  it  provides  the  best  population 
for  scientists  to  study.  For  example,  one 
part  of  the  study  would  compare  the 
health  experiences  of  miners  who  have 
worked  underground  in  mines  with  long 
histories  of  diesel  use  with  the  health 
experiences  of  similar  miners  who  work 
in  surface  areas  where  exposure  is 
significantly  lower.  Since  the  general 
health  of  these  two  groups  is  very 
similar,  this  will  help  researchers  to 
quantify  the  impacts  of  diesel  exposure. 
No  other  population  is  as  easy  to  study 
for  this  purpose.  But  as  with  any  such 
epidemiological  study,  the  insists 
gained  are  not  limited  to  the  specific 
population  used  in  the  study.  Rather, 
the  study  will  provide  information 
about  the  relationship  between  exposure 
and  health  effects  that  will  be  usefiil  in 
assessing  the  risks  to  any  group  of 
workers  in  a  dieselized  industry. 

(5)  What  Are  the  Impacts  of  the 
Proposed  Rule? 

Costs.  Table  I-l  provides  cost 
information.  Some  explanation  is 
necessary. 

Costs  consist  of  two  components: 
"initial"  costs  (e.g..  capital  costs  for 
equipment,  or  the  one-time  costs  of 
developing  a  procedure),  which  are  then 
amortized  over  a  period  of  years  in 
accordance  with  a  standardized  formula 
to  provide  an  "annuaUzed"  cost;  and 
"annual"  costs  that  occtir  every  year 
(e.g..  maintenance  or  training  costs). 


Adding  together  the  "annualized" 
initial  costs  and  the  "annual"  costs 
provides  the  per  year  costs  for  the  rule. 

It  should  be  noted  that  in  amortizing 
the  initial  costs,  a  net  present  value 
bctor  was  applied  to  certain  costs:  those 
associated  with  provisions  where  mine 
operators  do  not  have  to  make  capital 
expenditiues  until  some  period  of  time 
after  the  effective  date.  Detailed 
information  on  this  point  is  contained 
in  the  Agency's  Preliminary  Regulatory 
Economic  Analysis  (PREA),  as  are  the 
Agency's  cost  assumptions. 

The  costs  per  year  to  the  imdergroimd 
metal  and  nonmetal  industry  are  about 
$19.2  million.  These  costs  are  higher 
than  the  costs  for  the  proposed  rule  for 
underground  cOal  mines,  reflecting  the 
much  more  intense  use  of  diesel- 
powered  equipment  in  this  sector.  The 
Agency  spent  considerable  time 
developing  its  cost  assiunptions  and 
estimates,  which  are  spelled  out  in 
detail  in  the  Agency's  PREA. 
Assumptions  are  based  upon 
information  provided  by  MSHA 
technical  personnel,  who  have  had 
discussions  with  manufacturers  of 
engines  and  mining  equipment,  and 
fit>m  journals  and  reports  pubUshed  by 
independent  organizations  that  collect 
data  about  the  mining  industry.  The 
Agency  would  encourage  the  mining 
community  to  provide  detailed 
comments  in  this  regard  so  as  to  ensure 
these  cost  assumptions  and  estimates 
are  as  accurate  as  possible.  With  respect 
to  the  largest  cost  item — the  cost  to  meet 
the  proposed  concentration  limit  in 
underground  metal  and  noiunetal 
mines — MSHA  assumed  that 
engineering  controls,  such  as  low 
emission  engines,  ceramic  filters, 
oxidation  catalytic  converters,  and  cabs 
would  be  needed  on  diesel  powered 
equipment.  Most  of  the  engineering 
controls  would  be  needed  on  diesel 
equipment  used  for  production,  while  a 
small  amount  of  diesel  equipment  that 
is  used  for  support  purposes  would 
need  engineering  controls.  In  addition 
to  these  controls.  MSHA  assiuned  that 
some  underground  metal  and  nonmetal 
mines  would  need  to  make  ventilation 
changes  in  order  to  meet  the  proposed 
concentration  limits. 
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Table  I-l.— Compliance  Cost  for  Underground  Metal  and  Nonmetal  Mine  Operators 

(Dollars  X  1.000) 
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As  required  by  the  Regulatory 
Flexibility  Act,  MSHA  has  performed  a 
review  of  the  effects  of  the  proposed 
rule  on  "small  entities".  The  results — 
including  information  about  the  average 
cost  for  mines  in  each  sector  with  less 
than  500  employees  and  mines  in  each 
sector  with  less  than  20  miners — are 
summarized  in  response  to  Question  7. 

Paperwork.  Tables  1-2  and  1-3  show 
additional  paperwork  burden  hours 
which  the  proposed  rule  would  require. 
Only  those  existing  or  proposed 
regulatory  requirements  which  would, 
as  a  result  of  this  rulemaking,  result  in 
new  burden  hours,  are  noted.  The  costs 
for  these  paperwork  burdens,  a  subset  of 
the  overall  costs  of  the  proposed  rule, 
are  specifically  noted  in  Part  VII  of  the 
Agency's  PREA.  Table  1-2  shows  the 
bimlen  hours  for  large  and  small 
mines — those  with  less  than  20  miners. 

Table  1-2. — Underground  Metal 
and  nonmetal  mine  burden  hours 


Detail 

Large 

SmaM 

Total 

57.5060  

306 
49 
207 
136 
2,600 
131 

123 

11 

76 

6 

213 

7 

429 

57.5062  

60 

57.5066  

283 

57.5070  

142 

57.5071   

2,813 

57.5075  

138 

Table  1-2.— Underground  Metal 
and  nonmetal  mine  burden 
Hours— Continued 


Detail 

Large 

Small 

Total 

ToiaJ  

3,429 

436 

3,865 

Table  1-3  shows  the  additional 
burden  hours  for  diesel  engine 
manufacturers.  The  compliance  costs 
related  to  diesel  equipment 
manufacturers  are  assumed  to  be  passed 
through  to  underground  metal  and 
nonmetal  operators  as  explained  in  the 
PREA.  Thus,  diesel  equipment 
manufacturers  are  not  estimated  to  incur 
any  direct  cost  as  a  result  of  this  rule. 

Table  W.— Diesel  Engine 
Manufacturers  Burden  Hours 


Detail 


Part  7,  Subpart  E 
Total 


Total 


36 
36 


Benefits.  The  proposed  rule  would 
reduce  the  exposure  of  underground 
metal  and  norunetal  miners  to  dpm, 
thereby  reducing  the  risk  of  adverse 
health  effects  and  their  concomitant 
effects. 

The  risks  being  addressed  by  this 
rulemaking  arise  because  some  miners 


are  exposed  to  high  concentrations  of   ^ 
the  very  small  particles  produced  by 
engines  that  bum  diesel  fuel.  As 
discussed  in  Part  II  of  the  preamble, 
diesel  powered  engines  are  used 
increasingly  in  imderground  mining 
operations  because  they  permit  the  use 
of  mobile  equipment  and  provide  a  full 
range  of  power  for  both  heavy-duty  and 
light-duty  operations  (i.e.,  for 
production  equipment  and  support 
equipment,  respectively),  while 
avoiding  the  explosive  hazards 
associated  with  gasoline.  But 
underground  mines  are  confined  spaces 
which,  despite  ventilation  requirements, 
tend  to  acciunulate  significant 
concentrations  of  particles  and  gases — 
both  those  produced  by  the  mine  itself 
(e.g..  methane  gas  and  silica  dust 
liberated  by  mining  operations)  and 
those  produced  by  equipment  used  in 
the  mine. 

As  discussed  in  MSHA's  risk 
assessment  (Part  in  of  this  preamble), 
the  concentrations  of  diesel  particulates 
to  which  some  undergroimd  miners  are 
currently  exposed  are  significantly 
higher  than  the  concentrations  reported 
for  other  occupations  involving  the  use 
of  dieselized  equipment;  and  at  such 
concentrations,  exposure  to  dpm  by 
underground  miners  over  a  working 
lifetime  is  associated  with  an  excess  risk 
of  a  variety  of  adverse  health  effects. 
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The  nature  of  the  adverse  health 
effects  associated  with  such  exposures 
suggests  the  nature  of  the  savings  to  be 
derived  from  controlling  exposure. 
Acute  reactions  can  result  in  lost 
production  time  for  the  operator  and 
lost  pay  (and  perhaps  medical  expenses) 
for  the  worker.  Hospital  care  for  acute 
breathing  crises  or  cancer  treatment  can 
be  expensive,  result  in  lost  income  for 
the  worker,  lost  income  for  family 
members  who  need  to  provide  care  and 
lost  productivity  for  their  employers, 
and  may  well  involve  government 
payments  (e.g..  Social  Security 
disability  and  Medicare).  Serious  illness 
and  death  lead  to  long  term  income 
losses  for  the  families  involved,  with  the 
potential  for  costs  from  both  employers 
(e.g.,  workers'  compensation  payouts, 
pension  payouts)  and  society  as  a  whole 
(e.g.,  government  assisted  aid  programs). 

The  information  available  to  the 
Agency  suggests  that  as  exposure  is 
reduced,  so  are  the  adverse  health 
consequences.  For  example,  data 
collected  on  the  effects  of 
environmental  exposure  to  fine 
particulates  suggest  that  reducing 
occupational  dpm  exposures  by  as  little 
as  75  Mg/m^  (roughly  corresponding  to  a 
reduction  of  25  Mg/m^  in  24-hour 
ambient  atmospheric  concentration) 
could  lead  to  signiHcant  reductions  in 
the  risk  of  various  acute  responses. 


including  mortality.  And  chronic 
occupational  exposure  has  been  linked 
to  an  estimated  30  to  40  percent 
increase  in  the  risk  of  lung  cancer.  All 
the  quantitative  risk  models  reviewed 
by  NIOSH  suggest  excess  risks  of  lung 
cancer  of  more  than  one  per  thousand 
for  miners  who  have  long-term 
occupational  exposures  to  dpm 
concentrations  in  excess  of  1000  Mg/m'. 
and  the  epidemiologically-based  risk 
estimates  suggest  higher  risks.  The 
Agency's  estimate  is  that 
implementation  of  the  proposed  rule 
would  avoid  28  lung  cancers  per  1,000 
affected  miners,  or  approximately  7  lung 
cancer  cases  a  year  over  an  initial  65- 
year  period.^  Note  that  because  limg 
cancer  associated  with  diesel  particulate 
matter  typically  arises  from  ciunulative 
exposure  and  after  some  latency  period, 
these  health  benefits-in  terms  of  the 
reduced  incidence  of  lung  cancer  illness 
and  subsequent  death-will  not 
materialize  until  some  years  after 
passage  of  the  proposed  rule. 

The  yearly  reduction  in  excess  lung 
cancer  deaths  due  to  reduced  exposure 
to  diesel  particulate  matter  may  occur 
gradually,  depending  on  the  historical 
cimiulative  exposure  to  diesel 
particulate  matter  among  the  veteran 


'In  the  long  run.  the  average  approaches 
4644-45=10  lung  cancers  avoided  per  year  as  the 
number  of  years  considered  increases  beyond  65. 


workforce.  Since  the  average  latency 
period  for  lung  cancer  is  20  years,  the 
full  benefit  associated  with  a 
concentration  limit  of  200  (ig/m^  may 
not  be  seen  before  then. 

Despite  these  quantitative  indications, 
quantification  of  the  benefits  is  difficult. 
Although  increased  risk  of  lung  cancer 
has  been  shown  to  be  associated  with 
dpm  exposure  among  exposed  workers, 
a  conclusive  dose-response  relationship 
upon  which  to  base  quantification  of 
benefits  has  not  been  demonstrated.  The 
Agency  nevertheless  intends,  to  the 
extent  it  can,  to  develop  an  appropriate 
analysis  quantifying  benefits  in 
connection  with  the  final  rule. 

The  Agency  does  not  have  much 
experience  in  quantifying  benefits  in  the 
case  of  a  proposed  health  standard 
(other  than  its  recent  proposal  on 
controlling  mining  noise,  where  years  of 
compliance  data  and  hearing  loss 
studies  provide  a  much  more  complete 
quantitative  picture  than  with  dpm). 
MSHA  therefore  welcomes  suggestions 
for  the  appropriate  approach  to  use  to 
quantify  the  benefits  likely  to  be  derived 
from  this  rulemaking.  Please  identify 
scientific  studies,  models,  and/or 
assumptions  suitable  for  estimating  risk 
at  different  exposure  levels,  and  data  on 
numbers  of  miners  exposed  to  difiierent 
levels  of  dpm. 
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(6)  Did  MSHA  Actively  Consider 
Alternatives  to  What  Is  Being  Proposed? 

Yes.  Once  MSHA  determined  that  the 
evidence  of  risk  required  a  regulatory 
action,  the  Agency  considered  a  niunber 
of  alternative  approaches,  the  most 
significant  of  which  are  reviewed  in  Part 
V  of  the  preamble. 

The  consideration  of  options 
proceeded  in  accordance  with  the 
requirements  of  Section  101(a)(6)(A)  of 
the  Federal  Mine  Safiaty  and  Health  Act 
of  1977  (the  "Mine  Act").  In 
promulgating  standards  addressing  toxic 
materials  or  harmful  physical  agents, 
the  Secretary  must  promulgate 
standards  which  most  adequately 
assure,  on  the  basis  of  the  best  available 
evidence,  that  no  miner  will  suffer 
material  impairment  of  health  over  his/ 
her  working  Ufstime.  In  addition,  the 
Mine  Act  requires  that  the  Secretary, 
when  promulgating  mandatory 
standards  pertaining  to  toxic  materials 
or  harmful  physical  agents,  consider 
other  factors,  such  as  the  latest  scientific 
data  in  the  field,  the  feasibility  of  the 
standard  and  experience  gained  under 
the  Mine  Act  and  other  health  and 
safety  laws.  Thus,  the  Mine  Act  requires 
that  the  Secretary,  in  promulgating  a 
standard,  attain  the  highest  degree  of 
health  and  safiaty  protection  for  the 
miner,  based  on  the  "best  available 
evidence,"  with  feasibility  a 
consideration. 

As  a  result,  MSHA  seriously 
considered  a  niunber  of  alternatives  that 
would,  if  adopted  as  part  of  the 
proposed  rule,  have  provided  increased 
protection — and  would  also  have 
significantly  increased  costs.  For 
example,  the  Agency  considered 
proposing  a  more  stringent 
concentration  limit  for  dpm  in 
underground  metal  and  nonmetal 
mines,  or  shortening  the  time  frame  to 
achieve  compliance  with  that  limit.  But 
as  discussed  in  more  detail  in  Part  V, 
MSHA  concluded,  however,  that  such 
an  approach  may  not  be  feasible  for  the 
undergroimd  sector  at  this  time.  Options 
considered  by  the  Agency  included: 
requiring  the  installation  of  a  particulate 
filter  on  every  new  piece  of  diesel- 
powered  equipment  added  to  the  fleet  of 
an  underground  metal  or  nonmetal  mine 
regardless  of  the  dpm  concentration 
level,  as  an  added  layer  of  miner 
protection;  establishing  a  fixed  schedule 
for  operator  monitoring  of  the 
concentration  of  dieael  particulate 
emissions;  and  requiring  control  plans 
be  preapproved  by  MSHA  before 
implementation  to  ensure  their 
effectiveness  had  been  verified.  These 
approaches  were  not  included  in  the 
proposal  because  MSHA  concluded  that 


less  stringent  alternatives  could  achieve 
the  same  level  of  protection  with  less 
adverse  impact. 

MSHA  abo  considered  alternatives 
that  would  have  led  to  a  significantly 
lower-cost  proposal,  e.g.,  establishing  a 
less  stringent  concentration  limit  in 
undergroimd  metal  and  nonmetal 
mines,  or  increasing  the  time  for  mine 
operators  to  come  into  compliance. 
However,  based  on  the  current  record, 
MSHA  has  tentatively  concluded  that 
such  approaches  would  not  be  as 
protective  as  those  being  proposed,  and 
that  the  approach  propcraed  is  both 
economically  and  technologically 
feasible.  As  a  result,  the  Agency  has  not 
proposed  to  adopt  these  alternatives. 

MSHA  also  explored  whether  to 
permit  the  use  of  administrative 
controls  (e.g.,  rotation  of  personnel)  and 
personal  protective  equipment  (e.g.. 
respirators)  to  reduce  the  diesel 
particulate  exposure  of  miners.  It  is 
generally  accepted  industrial  hygiene 
practice,  however,  to  eliminate  or 
minimize  hazards  at  the  source  before 
resorting  to  personal  protective 
equipment.  Moreover,  such  a  practice  is 
generally  not  considered  acceptable  in 
the  case  of  carcinogens  since  it  merely 
places  more  workers  at  risk. 
Accordingly,  the  proposal  explicitly 
prohibits  the  use  of  such  approadies. 
except  in  those  limited  cases  where 
MSHA  approves,  due  to  technological 
constraints,  a  2-year  extension  for  an 
underground  metal  and  nonmetal  mine 
on  the  time  to  comply  with  the  final 
concentration  limit. 

MSHA  did  make  a  concerted  effort  to 
design  the  requirements  of  the  proposal 
to  minimize  imnecessary  burdens.  Each 
element  of  the  proposal  was 
independently  reviewed  to  ascertain 
whether  it  was  really  needed,  as  were 
all  the  paperwork  requirements,  and 
each  was  designed  with  cost- 
efiiactiveness  in  mind.  Training  and 
operator  sampling  requirements,  for 
example,  were  specifically  designed  to 
be  performance-oriented  to  minimize 
costs,  while  at  the  same  time  crafted  to 
ensure  that  each  operator's  activities 
provide  necessary  protections. 

The  Agency  considered  requiring  the 
underground  metal  and  noiunetal  sector 
to  use  work  practice  and  engine  controls 
exactly  like  those  already  applicable  in 
the  underground  coal  sector  as  a  result 
of  MSHA 's  diesel  equipment  rule  (62  PR 
55412).  Such  an  alternative  would  have 
required  each  metal  and  norunetal 
operator:  (a)  to  conduct  weekly 
emissions  tests  of  diesel-powcoed 
equipment  in  underground  metal  and 
norunetal  mines  instead  of  just  tagging 
suspect  equipment  for  prompt 
inspection;  (b)  to  estabUsh  training 


programs  for  maintenance  personnel; 
and  (c)  to  turn  over  the  mine's  diesel 
fleet  within  a  few  years  so  as  to  have 
only  approved  engines.  The  agency 
concluded,  however,  that  the  conchtions 
which  warrant  such  an  approach  in 
underground  coal  mines  had  not  been 
estabUshed  for  metal  and  nonmetal 
mines;  and  that  with  respect  to  the  risks 
created  by  dpm.  the  approcKih  taken  in 
the  proposed  rule  could  provide 
adequate  protection  in  a  cost-effective 
maiuier. 

The  agency  hopes  that  conunents  and 
suggestions  from  the  mining  community 
on  the  proposed  rule  will  help  it 
identify  further  improvements  in  this 
regard. 

(7)  What  Will  the  Impact  Be  on  the 
Smallest  Underground  Metal  and 
Noiunetal  Mines?  What  Consideration 
Did  MSHA  Give  to  Alternatives  for  the 
Smallest  Mines? 

The  Regulatory  FlexibiUty  Act 
requires  MSHA  and  other  regulatory 
agencies  to  conduct  a  review  of  the 
effects  of  proposed  rules  on  small 
entities,  lliat  review  is  sununarized 
here;  a  copy  of  the  full  review  is 
included  in  Part  VI  of  this  preamble, 
and  in  the  Agency's  PREA.  The  Agency 
encourages  the  mining  conunimity  to 
provide  comments  on  this  analysis. 

The  Small  Business  Administration 
generally  considers  a  small  mining 
entiW  to  be  one  with  less  than  500 
employees.  MSHA  has  traditionally 
defined  a  small  mine  to  be  one  with  less 
than  20  miners,  and  has  focused  special 
attention  on  the  problems  experienced 
by  such  mines  in  implementing  safety 
and  health  rules,  e.g..  the  Small  Mine 
Sununit.  held  in  1996.  Accordingly. 
MSHA  has  separately  analyzed  the 
impact  of  the  proposisd  rule  on  mines 
with  500  employees  or  less,  and  those 
with  less  than  20  miners. 

Table  1-4  summarizes  MSHA's 
estimates  of  the  average  costs  of  the 
proposed  rule  to  a  small  underground 
metal  and  noiunetal  mine. 

Table  1-4.— Average  Cost  per 
Small  Underground  Metal  and 
Nonmetal  Mine 


Size 

UQM/NM 
<S00 

UQM/NM 

<ao 

Cost  per  mine  ... 

$87,800 

$56,100 

Pursuant  to  the  Regulatory  FlexibiUty 
Act.  MSHA  must  determine  whether  the 
costs  of  the  proposed  rule  constitute  a 
"significant  impact  on  a  substantial 
number  of  small  entities."  Pursuant  to 
the  Regulatory  Flexibility  Act,  if  an 
Agency  determines  that  a  proposed  rule 
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does  not  have  such  an  impact,  it  must 
publish  a  "certification"  to  that  efiisct. 
In  such  a  case,  no  additional  analysis  is 
required  (5  U.S.C.  §605). 

m  evaluating  whether  certification  is 
appropriate.  MSHA  utilized  an  impact 
analysis  comparing  the  costs  of  the 
proposal  to  the  revenues  of  the  sector 
involved  (only  the  revenues  for 
underground  metal  and  nonmetal  mines 
are  used  in  this  calculation). 

The  Agency  has.  as  required  by  law  (5 
U.S.C.  §  603).  developed  an  initial 
regulatory  flexibility  aiuilysis  which  is 
set  forth  in  Part  VI  of  this  preamble  (and 
the  Agency's  PREA).  In  addition  to  a 
succinct  statement  of  the  objects  of  the 
proposed  rule  and  other  information 
required  by  the  Regulatory  FlexibiUty 
Act,  the  analysis  reviews  alternatives 
considered  by  the  Agency  with  an  eye 
toward  the  nature  of  small  business 
entities.  MSHA  welcomes  conunent  on 
this  analysis,  on  possible  impacts  of  the 
proposed  rule  on  smaU  mines,  and 
suggestions  to  ameUorate  those  impacts. 

m  promulgating  standards.  MSHA 
does  not  reduce  protection  for  miners 
employed  at  small  mines.  But  MSHA 
does  consider  the  impact  of  its 
standards  on  even  the  smaUest  mines 
when  it  evaluates  the  feasibiUty  of 
various  alternatives.  For  example,  a 
major  reason  why  MSHA  conduded  it 
needed  to  stagger  the  effective  dates  of 
some  of  the  requirements  in  the 
proposed  rule  is  to  ensure  that  it  would 
be  feasible  for  the  smallest  mines  to 
have  adequate  time  to  come  into 
compUance. 

Consistent  with  recent  amendments  to 
the  Regulatory  FlexibiUty  Act  under 
SBREFA  (the  Small  Business  Regulatory 
Enforcement  Fairness  Act),  MSHA  has 
already  started  considering  actions  it 
can  take  to  minimirjt  the  anticipated 
compUance  burdens  of  this  proposed 
rule  on  smaUer  mines.  For  example,  no 
limit  on  dpm  concentration  woiud  be  in 
effect  in  undergroimd  metal  and 
noiunetal  mines  for  18  months — and 
during  that  time,  the  Agency  plans  to 
provide  extensive  compliance  assistance 
to  the  mining  community.  The  metal 
and  nonmetal  community  would  also 
have  an  additional  three  and  a  half  jrears 
to  comply  with  the  final  concentration 
limit,  which  in  many  cases  means  these 
mines  may  have  a  fuU  five  years  of 
technical  assistance  before  any 
engineering  controls  are  required. 
MSHA  would  focus  its  efforts  on 
smaUer  operators  in  particular — to 
training  them  in  measuring  dpm 
concentrations,  and  providing  technical 
assistance  on  available  controls.  The 
Agency  wiU  also  issue  a  compliance 
guide,  and  continue  its  current  efforts  to 
disseminate  educational  materials  and 


software.  Comment  is  invited  on 
whether  compUance  workshops  or  other 
such  approaclies  would  be  valuable. 

(8)  Why  Would  the  Proposed  Rule 
Require  Special  Training  for 
Underground  Miners  Exposed  to  Diesel 
Exhaust?  And  Why  Does  the  Proposed 
Rule  not  Address  Medical  Surveillance 
and  Medical  Removal  Protection  for 
Affected  Miners? 

Training.  Diesel  particulate  exposure 
has  been  linked  to  a  number  of  serious 
health  hazards,  and  the  Agency's  risk 
assessment  indicates  that  the  risks 
should  be  reduced  as  much  as  feasible. 
It  has  been  the  experience  of  the  mining 
community  that  miners  must  be  active 
and  committed  partners  along  with 
government  and  industry  in 
succeesfuUy  r^udng  these  risks. 
Therefore,  training  miners  as  to 
woiiqplace  risks  is  a  key  component  of 
mine  safety  and  health  programs.  This 
rulemaking  continues  that  approach. 

Specifically,  pursuant  to  proposed 
§  57.5070(a),  any  undergroimd  miner 
"who  can  reasonably  be  expected  to  be 
exposed  to  diesel  emissions"  would 
have  to  receive  instruction  in:  (1)  The 
health  risks  associated  with  dpm 
exposure;  (2)  in  the  methods  used  in  the 
mine  to  control  diesel  particulate 
concentrations;  (3)  in  identification  of 
the  pwsonnel  responsible  for 
maintaining  those  controls;  and  (4)  in 
actions  miners  must  take  to  ensure  the 
controls  operate  as  intended.  The 
training  is  to  be  provided  annually  in  aU 
mines  using  diesel-powered  equipment, 
and  is  to  be  provided  without  charge  to 
the  miner. 

MSHA  does  not  expect  this  training  to 
be  a  significant  new  burden  for  mine 
operators.  The  training  required  can  be 
provided  at  minimal  cost  and  with 
minimal  disruption.  The  proposal 
would  not  require  any  special 
quaUfications  for  instructors,  nor  would 
it  specify  the  minimum  hours  of 
instructicHi.  The  purpose  of  the 
proposed  requirement  is  miner 
awareness,  and  MSHA  beUeves  this  can 
be  accomplished  by  operators  in  a 
variety  of  ways.  In  mines  that  have 
regular  safety  meetings  before  the  shift 
lM^[ins,  devoting  (me  of  those  meetings 
to  the  topic  of  diesel  particulate  would 
probably  be  a  very  easy  way  to  convey 
the  necessary  information.  Mines  not 
having  such  a  regular  meeting  can 
schedule  a  "toolbox"  talk  for  this 
purpose.  MSHA  wiU  be  developing  an 
outline  of  educational  material  that  can 
be  used  in  these  settings.  Simply 
providing  miners  with  a  copy  of 
MSHA's  toolbox,  and  reviewing  how  to 
use  it.  can  cover  several  of  the  training 
requirements. 


Operators  may  choose  to  include 
reqiUred  dpm  training  undat  Part  48 
training  as  an  additional  topic.  Part  48 
training  plans,  however,  must  be 
approved.  There  is  no  existing 
requirement  that  Part  48  training 
include  a  discussion  of  the  hazards  and 
control  of  diesel  emissions.  While  mine 
operators  are  free  to  cover  additional 
topics  during  the  Part  48  training 
sessions,  the  topics  that  must  be  covered 
during  the  required  time  frame  may 
make  it  impracticable  to  cover  other 
matters  within  the  prescribed  time 
limits.  Where  the  time  is  available  in 
mines  using  diesel-powered  equipment, 
operatore  should  be  free  to  include  the 
dpm  instruction  in  their  proposed  Part 
48  training  plans.  The  Agency  does  not 
beUeve  special  language  in  the  proposed 
rule  is  needed  to  permit  this  acti(H> 
under  Part  48,  but  welcomes  comment 
in  this  regard. 

The  proposal  would  not  require  the 
mine  operator  to  separately  certify  the 
completion  of  the  diesel  particulate 
trrining.  but  some  evidence  that  the 
training  took  place  would  have  to  be 
produced  upon  request  A  serial  log 
with  the  anplo3ree's  signature  is  a 
perfectly  acceptable  {wactioe  in  this 
regeud. 

Medico]  surveillance.  Another 
important  source  of  information  that 
miners  and  operatora  can  use  to  protect 
health  can  come  from  medical 
surveillance  programs.  Such  programs 
provide  for  medical  evaluations  or  tests 
of  minera  exposed  to  particularly 
hazardous  substances,  at  the  operator's 
ejqiense.  so  that  a  miner  exhibiting 
symptoms  or  adverse  test  results  can 
receive  timely  medical  attention,  ensure 
that  personal  exposure  is  reduced  as 
appropriate  and  controk  are 
reevaluated.  Sometimes,  to  ensure  that 
this  source  of  information  is  efisctive, 
medical  removal  (transfar)  protection 
must  also  be  required.  Medical  transfer 
may  address  protection  of  a  miner's 
employment,  a  miner's  pay  retention,  a 
miner's  compensatim,  and  a  miner's 
right  to  opt  for  medical  removal. 

As  a  general  rule,  medical 
surveillance  programs  have  been 
considered  appropriate  when  the 
exposures  are  to  potential  carcinogens. 
MSHA  has  in  fact  been  considenng  a 
generic  requirament  for  medical 
surveillance  as  part  of  its  air  quaUty 
standards  rulemaking.  MSHA  also 
recently  proposed  a  medical 
surveillance  program  bx  hearing,  as  part 
of  the  Agency's  proposed  rule  on  noise 
enxwure  (61  PR  66348). 

MSHA  is  not  proposing  such  a 
program  for  dpm  at  this  time  because  it 
is  stiU  gathering  information  on  this 
issue.  The  Agency,  howrever.  welcomes 
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comments  regarding  this  issue  and  also, 
on  medical  removal. 

Specifically,  the  Agency  would 
welcome  comment  on  the  following 
questions:  (a)  What  kinds  of 
examinations  or  tests  would  be 
appropriate  to  detect  whether  miners 
are  suffering  ill  eRiects  as  a  result  of  dpm 
exposure;  (b)  the  qualifications  of  those 
who  would  have  to  perform  such 
examinations  or  tests  and  their 
availability;  (c)  whether  such 
examinations  or  tests  need  to  be 
provided  and  how  frequently  once  the 
provisions  of  the  rule  are  in  effect;  and 
(d)  whether  medical  removal 
protections  should  be  a  component  of  a 
medical  surveillance  program. 

(9)  What  Are  the  Major  Issues  on 
Which  MSHA  Wants  Comments?  What 
If  I  Already  Submitted  Comments  on  the 
Same  Point  on  the  Proposed  Rule  for  the 
Underground  Coal  Sector? 

MSHA  wants  the  benefit  of  your 
experience  and  expertise:  whether  as  a 
miner  or  mine  operator  in  any  mining 
sector;  a  manufacturer  of  diesel- 
powered  engines,  equipment,  or 
emission  control  devices;  or  as  a 
scientist,  doctor,  engineer,  or  safety  and 
health  professional.  MSHA  intends  to 
review  and  consider  all  comments 
submitted  to  the  Agency. 

While  MSHA  will  endeavor  to 
consider  relevant  comments  on  the 
proposed  rule  for  imdeiground  coal 
mines  in  evaluating  what  to  do  in  the 
underground  metal  and  nomnetal  sector 
(e.g.,  comments  on  risk,  the 
effectiveness  of  filtration  devices,  etc.), 
the  record  established  for  each 
rulemaking  is  sepuirate.  Accordingly,  the 
Agency  encourages  those  who  are 
interested  in  both  rulemakings  to  submit 
separate  or  duplicate  comments  for 
each. 

The  following  list  identifies  some 
topics  on  which  the  Agency  would 
particularly  like  information:  requests 
for  information  on  other  topics  can  be 
found  throughout  the  preamble. 

(a)  Assessment  of  Risk/Benefits  of  the 
Rule.  Part  III  of  this  preamble  reviews 
information  that  the  Agency  has  been 
able  to  obtain  to  date  on  the  risks  of 
dpm  exposure  to  miners.  The  Agency 
welcomes  your  comments  on  the 
significance  of  the  material  already  in 
the  record,  and  any  information  that  can 
supplement  the  record.  For  example, 
additional  information  on  existing  and 
projected  exposures  to  dpm  and  to  other 
fine  particulates  in  various  mining 
environments  would  be  useful  in  getting 
a  more  complete  picture  of  the  situation 
in  various  parts  of  the  mining  industry. 
Additional  information  on  the  health 
risks  associated  with  exposure  to  dpm — 
especially  observations  by  trained 


observers  or  studies  of  acute  or  chronic 
efiiects  of  exposure  to  known  levels  of 
dpm  or  fine  particles  in  general, 
information  about  pie-existing  health 
conditions  in  individual  miners  or 
miners  as  a  group  that  might  affect  their 
reactions  to  exposures  to  dpm  or  other 
fine  particles,  and  information  about 
how  dpm  affects  human  health — would 
help  provide  a  more  complete  picture  of 
the  relationship  between  current 
exposures  and  the  risk  of  health 
outcomes.  Information  on  the  costs  to 
miners,  their  families  and  their 
employers  of  the  various  health 
problems  linked  to  dpm  exposure,  and 
the  prevalence  thereof,  would  help 
provide  a  more  complete  pictiu«  of  the 
benefits  to  be  expected  from  reducing 
exposure.  And  as  discussed  in  response 
to  Question  and  Answer  5,  the  Agency 
would  welcome  advice  about  the 
assumptions  and  approach  to  use  in 
quemtifying  the  benefits  to  be  derived 
from  this  rule. 

(b)  Proposed  rule.  Part  IV  of  this 
preamble  reviews  each  provision  of  the 
proposed  rule.  Part  V  discusses  the 
economic  and  technological  feasibility 
of  the  proi>06ed  rule,  and  Part  VI 
reviews  the  projected  impacts  of  the 
proposed  rule.  MSHA.  would  welcome 
conunents  on  each  of  these  topics. 

The  Agency  would  like  your  thoughts 
on  the  specific  alternative  approaches 
discussed  in  Part  V.  The  options 
discussed  include:  adjusting  the 
concentration  limit  for  dpm;  adjusting 
the  phase-in  time  for  the  concentration 
limit;  and  requiring  that  specific 
technology  be  used  in  lieu  of 
establishing  a  concentration  limit. 

The  Agency  would  also  like  your 
thoughts  on  more  specific  changes  to 
the  proposed  rule  that  should  be 
considered.  For  example,  for 
underground  metal  and  nonmetal 
mines,  MSHA  is  proposing  to  measure 
the  amount  of  total  carbon  to  measure 
dpm  concentrations.  MSHA  welcomes 
information  relevant  to  this  proposal. 
The  Agency  is  also  interested  in 
obtaining  as  many  examples  as  possible 
as  to  the  specific  situation  in  individual 
mines:  the  composition  of  the  diesel 
fleet,  what  controls  caimot  be  utilized 
due  to  special  conditions,  and  any 
studies  of  alternative  controls  using  the 
computer  spreadsheet  described  in  the 
Appendix  to  Part  V  of  this  preamble. 
(See  Adequacy  of  Protection  and  the 
Feasibility  of  the  Proposed  Rule). 
Information  about  the  availability  and 
costs  of  various  control  technologies 
that  are  being  developed  (e.g.,  high- 
efficiency  ceramic  filters),  experience 
with  the  use  of  available  controls,  and 
information  that  will  help  the  Agency 
evaluate  alternative  approaches  for 


undergroimd  metal  and  nonmetal  mines 
would  be  most  welcome.  Comments 
frt>m  the  undei'ground  coal  sector  on  the 
implementation  to  date  of  diesel  work 
practices  (like  the  rule  limiting  idling, 
and  the  training  of  those  who  provide 
maintenance)  would  be  helpful  in 
evaluating  related  proposals  for  the 
imderground  metal  and  nonmetal 
sector.  The  Agency  would  appreciate 
information  about  any  unusual 
situations  that  might  warrant  the 
application  of  special  provisions, 
fc)  Compliance  Guiaance.  The 
Agency  welcomes  comments  on  any 
topics  on  which  initial  guidance  ought 
to  be  provided  as  well  as  any  alternative 

!>ractices  which  MSHA  should  accept 
or  compliance  before  various 
provisions  of  the  rule  go  into  effect. 

(d)  Minimizing  Adverse  Impact  of  the 
Proposed  Rule.  Tlie  Agency  has  set  forth 
its  assumptions  about  impacts  (e.g., 
costs,  paperwork,  and  impact  on  smaller 
mines  in  particular)  in  some  detail  in 
this  preamble  and  in  the  PREA,  and 
would  welcome  comments  on  the 
methodology.  Information  on  current 
operator  equipment  replacement 
planning  cycles,  tax.  State  requirements, 
or  other  information  that  might  be 
relevant  to  purchasing  new  engines  or 
control  technology  would  likewise  be 
helpful.  The  Agency  would  also 
welcome  comments  on  the  financial 
situation  of  the  imderground  metal  and 
nonmetal  sector,  including  information 
that  may  be  relevant  to  only  certain 
commodities. 

(10)  When  Will  the  Rule  Become 
Effective?  Will  MSHA  Provide  Adequate 
Guidance  Before  Implementing  the 
Rule? 

Some  requirements  of  the  proposed 
rule  would  go  into  effect  60  days  after 
the  date  of  promulgation:  the 
requirement  to  provide  basic  hazard 
training  to  miners  who  are  exposed 
underground  to  dpm,  the  "best 
practice"  requirements  (e.g.,  the 
requirement  to  use  only  low-sulfur  fuel), 
and  some  related  recordkeeping 
requirements. 

The  next  requirements  would  go  into 
effect  18  months  after  the  date  the  rule 
is  promulgated.  Underground  metal  and 
nonmetal  mines  would  have  to  comply 
with  an  interim  dpm  concentration 
limit. 

Finally,  five  years  after  the  date  the 
rule  is  promulgated,  all  underground 
metal  and  nonmetal  mines  would  have 
to  comply  with  a  final  dpm 
concentration  limit. 

MSHA  intends  to  provide 
considerable  technical  assistance  and 
guidance  to  the  mining  community 
before  the  various  lequirements  go  into 
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effect,  and  be  sure  MSHA  personnel  are 
fully  trained  in  the  requirements  of  the 
rule.  A  number  of  actions  have  already 
been  taken  toward  this  end.  The  Agency 
held  workshops  on  this  topic  in  1995 
which  provided  the  mining  commimity 
an  opportimity  to  share  advice  on  how 
to  control  dpm  concentrations.  The 
Agency  has  published  a  "toolbox"  of 
methods  available  to  mining  operators 
to  achieve  reductions  in  dpm 
concentration  (appended  to  the  end  of 
this  document  is  a  copy  of  an  MSHA 
publication,  "Practical  Ways  to  Reduce 
Exposure  to  Diesel  Exhaust  in  Mining — 
A  Toolbox,"  which  includes  additional 
information  on  methods  for  controlling 
dpm.  and  a  glossary  of  terms).  In 
addition.  MSHA  has  developed  a 
computer  spreadsheet  template  which 
allows  an  operator  to  model  the 
application  of  alternative  engineering 
controls  to  reduce  dpm.  The  design  of 
the  model,  and  several  specific  mine 
profiles  developed  illustrating  its  use, 
are  discussed  in  part  V  of  the  preamble. 
The  Agency  is  committed  to  issuing  a 
compliance  guide  for  mine  operators 
providing  additional  advice  on 
implementing  the  rule.  MSHA  would 
welcome  suggestions  on  matters  that 
should  be  discussed  in  such  a  guide. 
MSHA  would  also  welcome  comments 
on  other  actions  it  could  take  to 
facilitate  implementation,  and  in 
particular  whether  a  series  of  additional 
workshops  would  be  useful. 

(B)  Additional  Information  About  the 
Proposed  Rule  for  Underground  Metal 
and  Nonmetal  Mines 

(11)  What  Basic  Changes  Does  the 
Proposal  Make  to  Part  57,  the  Health 
Rules  for  Underground  Metal  and 
Nonmetal  Mines? 

What  follows  is  a  general  overview  of 
the  changes  proposed  to  Part  57.  The 
remainder  of  this  part  is  devoted  to 
addressing  the  details  of  the  proposed 
rule  in  this  sector. 

The  first  thing  the  proposal  would  do 
is  require  imdergrotmd  metal  and 
nonmetal  mines  to  observe  a  set  of  "best 
practices"  to  reduce  engine  emissions  of 
dpm  underground.  Only  low-sulfur 
diesel  fuel  and  EPA-approved  fuel 
additives  would  be  permitted  to  be  used 
in  diesel-powered  equipment  in 
underground  areas.  Idlhig  of  such 
equipment  that  is  not  required  for 
normal  mining  operations  would  be 
prohibited.  In  addition,  diesel  engines 
would  have  to  be  maintained  in  good 
order  to  ensure  that  deterioration  does 
not  lead  to  emissions  increases — 
approved  engines  would  have  to  be 
maintained  in  approved  condition;  the 
emission  related  components  of  non- 


approved  engines  would  have  to  be 
maintained  in  accordance  with 
manufacturer  specifications;  and  any 
installed  emission  device  would  have  to 
be  maintained  in  effective  operating 
condition.  Equipment  operators  in 
underground  metal  and  nonmetal  mines 
woidd  be  authorized  to  tag  equipment 
with  potential  emissions-related 
problems,  and  tagged  equipment  would 
have  to  be  "promptly"  referred  for  a 
maintenance  check.  As  an  additional 
safeguard  in  this  regard,  maintenance  to 
ensure  compliance  with  these 
requirements  would  have  to  be  done  by 
persons  qualified  by  virtue  of  training  or 
experience  to  perform  the  maintenance. 

The  propmed  rule  would  also  require 
that,  with  the  exception  of  diesel 
engines  used  in  ambulances  and  fire- 
fitting  equipment,  any  diesel  engines 
added  to  the  fleet  of  an  underground 
metal  or  nonmetal  mine  aha  the  rule's 
promulgation  must  be  an  engine 
approved  by  MSHA  under  Part  7  or  Part 
36.  The  composition  of  the  existing  fleet 
would  not  be  impacted  by  this  part  of 
the  proposed  rule. 

vthile  these  proposed  work  practice 
controls  are  similar  to  existing  rule  in 
effiect  in  undergroiuid  coal  mines,  they 
are  somewhat  less  stringent.  For 
example,  unlike  in  coal  mines,  the 
proposed  maintenance  rule  in 
underground  metal  and  nonmetal  mines 
would  not  require  operators  to  establish 
training  programs  that  meet  certain 
criteria.  f4or  would  the  proposed  nde 
require  weekly  tailpipe  emissions  tests. 

The  second  thing  the  proposal  would 
do  is  establish  a  limit  on  the 
concentration  of  dpm  permitted  in  areas 
of  an  underground  metal  or  nonmetal 
mine  where  miners  work  or  travel. 

The  proposed  standard  is  intended  to 
limit  dpm  concentrations  to  which 
miners  are  exposed  to  about  200 
micrograms  per  cubic  meter  of  air — 
expressed  as  200di>m  Mg/m'  Howevw.  in 
an  effort  to  make  things  easier  on  a  day- 
to-day  basis  for  the  mining  commimity, 
the  proposed  concentration  limit  on 
dpm  for  this  sector  would  be  expressed 
in  terms  of  the  measurement  method 
MSHA  will  use  for  compliance  purposes 
to  determine  dpm  concentrations.  (That 
method,  NIOSH  Analytical  Method 
5040.  is  specified  in  proposed  §  57.5061. 
and  is  discussed  in  more  detail  in 
response  to  Question  12.  MSHA  is 
proposing  to  use  it  because  of  its 
accuracy).  The  method  will  analyze  a 
dust  sample  to  determine  the  amount  of 
total  carbon  present.  Total  caifoon 
comprises  80-85%  of  the  dpm  emitted 
by  diesel  engines.  Accordingly,  using 
the  lower  boundary  of  80%,  a 
concentration  limit  of  200di>m  Mg/m'  can 
be  achieved  by  restricting  total  carbon  to 


160tc  Mg/m^.  This  is  the  way  the 
proposed  standard  is  expreraed: 

After  (inaert  the  date  5  years  after  the  date 
of  pramulgation  of  this  rule)  any  mine 
operator  covered  by  this  pert  shall  limit  the 
concentration  of  diesel  particulate  matter  to 
which  miners  are  expoMd  by  restricting  the 
average  eight-hour  equivalent  full  shift 
airtmme  concentration  of  total  caibon,  where 
minara  normally  work  or  travel,  to  160 
micro^ams  per  cubic  meter  of  air  (160rc  tig/ 
m»). 

All  underground  metal  and  nonmetal 
mines  would  be  given  a  full  five  years 
to  meet  this  limit,  which  is  refieRed  to 
in  this  preamble  as  the  "final" 
concentration  limit.  However,  starting 
eighteen  months  after  the  rule  is 
promulgated,  underground  metal  and 
nonmetal  mines  would  have  to  observe 
an  "interim"  dpm  concentration  limit — _ 
expressed  as  a  restriction  on  the 
concentration  of  total  carbon  of  400 
micrograms  per  cubic  meter  (400tc  Mg/ 
m').  llie  interim  limit  would  bring  the 
concentration  of  whole  dpm  in 
underground  metal  and  nonmetal  mines 
to  which  miners  are  exposed  down  to 
about  500  micrograms  per  cubic  meter. 
No  limit  at  all  on  the  concentration  of 
dpm  would  be  applicable  for  the  first 
eighteen  months  following 
promulgation.  Instead,  this  period 
would  be  used  to  provide  compliance 
assistance  to  the  metal  and  nonmetal 
mining  commimity  to  ensure  it 
understands  how  to  measure  and 
control  diesel  particulate  matter 
concentrations  in  individual  operations 
(and  to  implement  work  practice 
controls).     * 

A  mine  operator  would  have  to  use 
engineering  or  work  practice  controls  to 
keep  dpm  concentrations  below  the 
applicable  limit.  Administrative 
controls  (e.g..  the  rotation  of  miners) 
and  personal  protective  equipment  (e.g.. 
respirators)  are  expUcitly  barred  as  a 
means  of  compliance  with  the  interim 
or  final  concentration  hmit.  An  opwator 
could  filter  the  emissions  from  diesel- 
powered  equipment,  install  deano'- 
buming  engines,  increase  ventilation, 
improve  fleet  management,  or  use  a 
variety  of  other  readily  available 
controls;  the  selection  of  ontrols  would 
be  left  to  the  operator's  discretion. 
MSHA  has  published  a  "toolbox"  of 
approaches  that  can  be  used  to  reduce 
dpm;  a  copy  of  this  useful  publication 
is  appended  to  the  end  of  this 
document.  The  Agency  has  also 
developed  a  model  that  can  be  run  on 
a  standard  spreadsheet  program  to 
compare  the  effects  of  alternative 
contiols  before  purchase  and 
implementation  decisions  are  made. 
The  model,  and  some  examples  of  its 
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use,  are  presented  in  Part  V  of  this 
preamble. 

The  proposal  would  provide  that,  if 
an  operator  of  a  metal  or  nonmetal  mine 
can  demonstrate  that  there  is  no 
combination  of  controls  that  can,  due  to 
technological  constraints,  be 
implemented  within  the  5  years 
permitted  to  reduce  the  concentration  of 
dpm  to  the  final  concentration  limit. 
MSHA  may  approve  an  application  for 
an  additional  extension  of  time  to 
comply  with  the  dpm  concentratitm 
limit.  Such  a  special  extension  is 
available  only  once,  and  is  limited  to  2 
years.  To  obtain  a  special  extension,  an 
operator  must  provide  information  in 
the  application  adequate  for  MSHA  to 
ensure  that  the  operator  will:  (a) 
maintain  concentrations  at  the  lowest 
limit  which  is  technologically 
achievable;  and  (b)  take  appropriate 
actions  to  minimize  miner  exposure 
(e.g.,  provide  suitable  respiratory 
protection  during  the  extension  period). 

Measurements  to  determine 
noncompliance  with  the  dpm 
concentration  limit  would  be  made 
directly  by  MSHA,  rather  than  having 
the  Agency  rely  upon  operator  samples. 
Under  the  rule,  a  single  Agency  sample, 
using  the  sampling  and  analytical 
method  prescribed  by  the  rule,  would  be 
adequate  to  establish  a  violation.  MSHA 
would  take  measurement  uncertainty 
into  account  before  issuing  a  citation,  as 
discussed  in  response  to  Question  12. 

The  proposed  rule  would  require  that 
if  an  underground  metal  or  nonmetal 
mine  exceeds  the  applicable  limit  on  the 
concentration  of  dpm,  a  diesel 
particulate  matter  compliant  plan  must 
be  established  and  remain  in  effect  for 
3  yeara.  The  purpose  of  such  plans  is  to 
ensure  that  the  mine  has  instituted 
practices  that  will  demonstrably  control 
dpm  levels  thereafter.  Reflecting  current 
practices  in  this  sector,  the  plan  would 
not  have  to  be  preapproved  by  MSHA. 
The  plan  would  include  information 
about  the  diesel-powered  equipment  in 
the  mine  and  applicable  controls.  The 
proposed  rule  would  require  operatoi 
sampling  to  verify  that  the  plan  is 
effiective  in  bringing  dpm  levels  down 
below  the  applicable  limit,  with  the 
records  kept  at  the  mine  site  with  the 
plan  to  facilitate  review.  Failure  of  an 
operator  to  comply  with  the 
requirements  of  the  dpm  control  plan  or 
to  conduct  adequate  verification 
sampling  would  be  a  violation:  MSHA 
would  not  be  required  to  sample  to 
estabUsh  such  a  violation. 

To  enhance  miner  awareness  of  the 
hazards  involved,  mines  using  diesel- 
powered  equipment  must  annvudly  train 
miners  exposed  to  dpm  in  the  hazards 
associated  with  that  exposure,  and  in 


the  controls  being  used  by  the  operator 
to  limit  dpm  conoentrations.  An 
operator  may  propose  to  include  this 
training  in  the  Part  48  training  plan. 

The  proposed  rule  would  aLm  require 
all  operatora  in  this  sector  using  diesel- 
powered  equipment  to  sample  as  often 
as  necessary  to  eCbctively  evaluate  dpm 
concentrations  at  the  mine.  The  purpose 
of  this  requirement  is  to  assiue  that 
operaton  are  familiar  with  current  dpm 
concentrations  so  as  to  be  able  to  protect 
minera.  Since  mine  conditions  vary, 
MSHA  is  not  proposing  to  establish  a 
defined  schedule  for  operator  sampling; 
but  rather,  to  propose  a  performance- 
oriented  approach.  The  Agency  would 
evaluate  compliance  with  this  sampling 
obligation  by  reviewing  evidence  of 
operator  compliance  with  the 
concentration  limit,  as  well  as 
information  retained  by  operatora  about 
their  sampling. 

Consistent  with  the  statute,  the 
proposed  rule  would  require  that  minera 
and  their  representatives  have  the  right 
to  observe  any  operator  monitoring — 
including  any  sampling  required  to 
verify  the  effectiveness  of  a  dpm  control 
plan. 

(12)  How  Is  MSHA  Proposing  To 
Measure  the  Amount  of  dpm  in 
Underground  Metal  and  Nonmetal 
Mines? 

Techniques  for  measuring  dpm 
concentrations  are  reviewed  in  detail  in 
Part  n  of  this  preamble. 

For  a  method  to  be  used  for 
compliance  purposes,  it  must  be  able  to 
distinguish  dpm  from  other  particles 
present  in  various  mines,  be  accurate  at 
the  concentrations  to  be  measured,  and 
consistently  measure  dpm  regardless  of 
the  mix  or  condition  of  the  equipment 
in  the  mine. 

The  technique  being  proposed  for 
compUance  sampling  in  underground 
metal  and  nonmetal  mines  meets  these 
requirements.  It  involves  sampling  with 
a  quartz  fiber  filter  mounted  in  an  open 
face  filter  holder,  and  a  chemical 
analysis  of  the  filter  to  determine  the 
amount  of  carl>on  collected.  The  entire 
process,  NIOSH  Analytical  Method 
5040,  has  been  validated  as  meeting 
NlOSH's  accuracy  criterion — i.e.,  that 
measurements  come  within  25%  of  the 
true  concentration  at  least  95%  of  the 
time.  While  there  are  other  methods  that 
can  be  used  to  provide  accurate 
measurements  of  diesel  particulate 
matter  in  some  types  of  mines  and 
under  some  circumstances,  this 
technique  appeare  to  provide  consistent 
and  accuirate  results  in  all  imderground 
metal  and  nonmetal  mining 
environitaents. 


Although  the  NIOSH  method  was 
validated  using  a  regular  respirable  dust 
sampler.  MSHA  gave  consideration  to 
the  use  of  a  size  selector  impactor 
sampler,  developed  by  the  Bureau  of 
Mines,  that  would  not  collect  any  dust 
over  1  micrometer  (micron)  in  diameter. 
Canada  is  exploring  the  use  of  such  an 
approach  with  an  utemative  analytical 
method.  Ho%vever,  measurements  by  the 
Agency  to  date  indicate  that  in  some 
underground  metal  and  nonmetal 
mines,  as  much  as  30%  of  the  dpm 
present  may  be  larger  than  1  micron  in 
size.  The  Agency  is  continuing  to 
evaluate  such  an  approach,  and 
welcomes  comments  on  the 
implications  to  minera  and  mine 
operatora  of  excluding  from 
consideration  this  lai^r  fraction  of 
dpm. 

The  method  described  in  NIOSH 
Analytical  Method  5040  provides  a  way 
to  determine  the  amount  of  diesel 
particulate  in  the  sample.  Diesel 
particulate  consists  of  a  core  of 
elemental  carbon  onto  which  are 
adsorbed  various  organic  components 
and  sulfates.  The  NIOSH  Analytical  ■ 
Method  separately  analyzes  the  amount 
of  elemental  carbon  and  the  amount  of 
organic  carbon  present  in  the  sample. 
These  two  amounts  are  then  added 
together  to  get  the  amount  of  total 
carbon  present  in  the  sample.  In  the 
absence  of  any  measiuable  quantity  of 
any  other  organic  carbon  source,  this 
method  provides  a  way  of  reliably 
measuring  dpm  at  concentrations  at  and 
below  the  proposed  final  concentration 
limit. 

MSHA  has  also  evaluated  other 
analytical  approaches — the  gravimetric 
method  (simply  weighing  the  sample), 
the  respirable  combustible  dust  (RCD) 
analysis  used  in  Canada,  and  the 
elemental  carbon  approach.  As 
disctissed  in  detail  in  Pari  II,  use  of 
these  methods  to  measure  dpm  for 
compliance  purposes  in  underground 
metal  and  nonmetal  mines  present 
various  questions  that  the  Agency  has 
not  been  able  to  satisfactorily  address  at 
point  in  the  rulemaking  process.  For 
example,  the  gravimetric  method  has 
not  been  validated  for  use  at  lower 
concentration  levels,  the  RCD  method  is 
not  recommended  for  use  in  certain 
types  of  underground  metal  and 
nonmetal  mines,  and  there  appeara  to  be 
some  variability  in  the  relationship 
between  elemental  cartion  and  whole 
diesel  particulate. 

MSHA  does  not  believe  that  either  oil 
mists  or  cigarette  smoke  in  underground 
metal  or  nonmetal  mines  will  pose  a 
problem  in  using  this  piethod.  MSHA 
currently  has  no  data  as  to  the  frequency 
of  occiurence  or  the  magnitude  of  any 
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potential  interference  from  oil  mist,  but 
diuing  its  studies  of  measurement 
methods  in  underground  mines,  MSHA 
has  not  encountered  situations  where 
oil  mist  was  found  to  be  an  interferant 
Moreover,  the  Agency  assimies  that 
when  operatora  implement  the 
proposal's  maintenance  requirements, 
this  will  minimize  any  remaining 
potential  for  such  interference.  Qgarette 
smoking  can  be  prohibited  by  an 
operator  during  any  testing.  MSHA 
welcomes  comments  as  to  the  scope  of 
any  possible  interferences  with  the 
proposed  methods  and  measures  for 
addressing  them. 

Proposed  §  57.5061(a)  would 
explicitly  provide  that  MSHA  use  the 
validated  NIOSH  procedure  for  total 
carbon,  or  "any  method  subsequently 
determined  by  NIOSH  to  provide  equal 
or  improved  accuracy"  in  imderground 
metal  and  nonmetal  mines. 
Measurement  technology  is  always 
improving,  and  MSHA  believes  that 
providing  for  some  flexibility  in  this 
regard  can  ultimately  benefit  the  entire 
mining  community. 

Proposed  §  57.5061(b)  provides  that  a 
single  sample  using  the  prescribed 
method  would  provide  an  adequate 
basis  for  citing  noncompliance.  As  with 
the  sampling  methodology,  MSHA  is 
proposing  to  specifically  state  this 
polk^  as  a  provision  of  the  rule  itself  to 
ensure  it  is  clearly  understood.  Single 
shift  sampling  is  the  normal  practice  for 
OSHA  and  MSHA.  As  is  iu  practice 
with  other  compliance  determinations 
based  on  measurement,  MSHA  would 
not  issue  a  citation  unless  the 
measurement  exceeds  the  compliance 
limit  by  a  "margin  of  error"  sufficient  to 
demonstrate  noncomphance  at  a  95% 
confidence  level.  While  MSHA  is  still 
conducting  research  to  determine 
exactly  what  margin  of  error  would  be 
appropriate  to  establish  such  a 
confi<wnce  level,  the  Agency  expects  it 
to  be  between  10  and  20%  of  the 
ccmcentration  limit  Thus,  assuming  for 
the  sake  of  example  that  the  margin  of 
error  is  15%,  a  citation  would  not  be 
issued  for  exceeding  the  final 
concentration  limit  unless  the  measured 
total  caibon  is  above  184tc  Mg/m^ 
(115%  of  laOrc  M«/m»). 

Finally,  it  should  be  noted  that  the 
proposed  limit  is  expressed  in  terms  of 
the  average  airborne  concentration 
during  each  full  shift  expressed  as  an  S- 
hour  equivalent.  Measiuihg  during  the 
full  shift  ensures  that  the  entire 
exposure  is  monitored,  and  the  limit  is 
based  on  the  average  exposure.  Using  an 
8-hour  equivalent  ensiues  that  a  miner 
who  works  extended  shifts  would  not 
have  a  higher  exposure  burden  than  a 
miner  who  works  an  8-hour  shift 


(13)  Would  the  Concentration  Limit 
Apply  in  All  Areas  of  an  Underground 
M^al  or  Nonmetal  Mine? 

The  concentration  limit  would  apply 
only  in  imderground  areas  where 
minera  normally  work  or  travel.  The 
purpose  of  this  restriction  is  to  ensure 
that  mine  operaton  do  not  have  to 
monitor  particulate  concentrations  in 
areas  where  minera  do  not  normally 
wori(  or  travel— e.g.,  abandoned  areas  of 
a  mine. 

However,  it  should  be  noted  that  the 
proposed  interim  and  final 
concentration  limits  would  apply  in  any 
area  of  a  mine  where  minera  "normally" 
work  or  travel — not  just  where  minera 
might  be  present  at  the  moment 

(14)  Does  the  Rule  Contemplate  That 
MSHA  Use  Area  Sampling  To 
Determine  Compliance? 

The  limit  on  the  concentration  of 
diesel  particulate  to  which  minera  are 
exposed  is  intended  to  be  applicable  to 
persons,  occupations  or  areas.  This 
means  that  the  Agency  may  sample  by 
attaching  a  sampler  to  an  individual 
miner,  locate  the  sampler  on  a  piece  of 
equipment  where  a  miner  may  woric,  or 
locate  the  sampler  at  a  fixed  site  where 
minera  normally  worii  or  traveL 

(15)  What  Is  the  Basis  for  the 
Concentration  Limit  Being  Proposed  in 
Underground  Metal  and  Nonmetal 
Mines? 

The  proposed  rule  would  seek  to 
reduce  exposures  to  dpm  in 
underground  areas  of  underground 
metal  and  nonmetal  mines  to  a  level  of 
aroimd  200Df>M  v^m'.  (As  explained  in 
response  to  Question  12,  the 
concentration  limit  is  being  expressed 
in  terms  of  the  total  carbon 
measurement  system  MSHA  will  use  to 
determine  the  amount  of  dpm,  160tc 
|ig/m»). 

Look  again  at  Figure  I-l.  which 
compares  the  range  of  exposures  of 
different  groups  of  wcn-kera.  You  can  see 
that  capping  dpm  conoentraticms  at 
200di>m  Mg/m'  (all  the  informatioD  on 
the  figure  is  presented  in  terms  of 
estimated  v^ole  diesel  particulate)  will 
eliminate  the  worst  mining  exposures. 
In  feet,  such  a  cap  will  bring  miner 
exposures  down  to  a  level 
commensurate  with  those  reported  for 
other  groups  of  workrav  who  use  diesel- 
powered  equipment.  The  proposed  rule 
would  not  bring  concentrations  down  as 
far  as  the  proposed  ACGIH  TLV>  of 
ISOdpm  Mg/m3.  Nor  does  MSHA's  risk 
assessment  suggest  that  the  proposed 
rule  would  eliminate  the  significant 
risks  to  minera  of  dpm  exposure. 

As  a  result  of  the  Agency's  statutory 
obligation  to  attain  the  hi^est  degree  of 


safety  and  health  protection  for  minera, 
the  Agency  explored  the  option,  and 
implications,  of  requiring  mines  in  this 
sector  to  comply  with  a  lower 
concentration  limit  than  that  being 
proposed.  The  Agency  locked  at 
simulations  of  the  controls  some 
underground  metal  and  nonmetal  mines 
might  use  to  lower  dpm  concentrations, 
including  at  least  one  control  with  a 
major  cost  component  (aftertreatment 
filter  or  new  engine).  The  results, 
discussed  in  Part  V  of  this  preamble, 
indicate  that  although  the  matter  is  not 
free  from  question,  it  may  not  be 
feasible  at  this  time  for  the  underground 
metal  and  nonmetal  mining  industry  as 
a  M^ole  to  comply  with  a  significantly 
lower  limit  than  that  being  propoeed. 
More  information  on  this  issue,  and 
comments  of  the  information  presented 
by  the  Agency  in  Part  V.  would  be 
appreciated. 

The  other  side  of  this  questicm — 
v^etho-  the  rule  that  is  proposed  is 
feasible  for  the  underground  metal  and 
nonmetal  mining  industry — is  discussed 
in  the  next  Question  and  Answer. 

(16)  Is  h  Feasible  for  the  Metal  and 
Nonmetal  Industry  as  a  Whole  To 
Comply  with  the  Proposed 
Concentration  Limit? 

MSHA  has  evaluated  the  feasibility  of 
the  concentration  limit  in  the 
underground  metal  and  nonmetal 
sector.  Approximately  78  peicent.  of  the 
261  underground  metal  and  nonmetal 
mines  use  diesel  powered  equipment, 
and  MSHA  estimates  this  sector  has 
approximately  4,100  diesel  engines.  The 
engines  can  be  of  large  sixe,  sikI  so  tend 
to  have  high  emissions.  Moreover, 
unlike  in  the  coal  sector,  there  is  no 
single  otHitrol  device  that  can  be  readily 
and  widely  applied  to  reduce  dpm 
emissims  in  underground  metal  and 
nonmetal  mines.  The  paper  filter 
aftertreatment  devices  that  can 
eliminate  up  to  95%  of  particulate 
matter  emissions  from  permissible  coal 
equipment  are  not  available  here 
writhout  the  addition  of  other  ccmtrols. 
Permissible  equipment  requires  the 
exhaust  to  be  cooled  to  avoid  explosive 
hazards;  in  turn,  this  permits  paper 
afterfilten  to  be  installed  directly 
without  burning.  For  most  metal  and 
noiunetal  equifmient  it  is  necessary  to 
first  install  water  scrubben  or  other 
devices  to  oool  the  exhaust  befne  using 
the  paper  filtera  There  are  other  types 
of  filtering  devices  that  could  be  directly 
applied  to  this  equipment,  but  none  to 
diate  that  is  quite  as  efiisctive  (although 
MSHA  is  seeking  information  as  to 
v^ether  creation  of  a  market  fen-  filtera 
could  lead  to  prompt  commercial 
development  of  ceramic  filtera  with 
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high  particulate  removal  efficiencies). 
Moreover,  the  ventilation  systems 
common  in  this  sector,  and  the  variation 
of  mine  types,  suggested  that  a  carehd 
feasibility  review  is  warranted. 

Accordingly,  MSHA  undertook 
special  analyses  in  which  the  Agency's 
staff  experts  simulated  how  various 
control  methods  could  be  used  to  meet 
the  needs  of  some  mines  expected  to 
have  imusually  difficult  problems:  an 
underground  limestone  mine,  an 
underground  (and  underwater)  salt 
mine,  and  an  undergroiuid  gold  mine. 
The  results  of  these  analyses  are 
disctissed  in  Part  V  of  the  preamble, 
together  with  the  methodology  used  in 
modeling  the  results.  In  each  case,  the 
analysis  revealed  that  there  are  available 
controls  that  can  bring  dpm 
concentrations  down  to  well  below  the 
final  limit — even  when  the  controls  that 
needed  to  be  purchased  were  not  as 
extensive  as  those  which  the  Agency  is 
assuming  will  be  needed  in  determining 
the  costs  of  the  proposed  rule.  As  a 
result  of  these  studies,  the  Agency  has 
tentatively  concluded  that,  in 
combination  with  the  required  "best 
practices",  there  are  engineering  and 
work  practice  controls  available  to  bring 
dpm  concentrations  in  all  underground 
metal  and  nonmetal  mines  down  to 
400tc  Mg/m'  within  18  months. 
Moreover,  based  on  the  mines  it  has 
examined  to  date,  MSHA  has  tentatively 
concluded  that  controls  are  available  to 
bring  dpm  concentrations  in  all 
underground  metal  and  nonmetal  mines 
down  to  160rc  |ig/m'  within  5  years. 

The  Agency  would  welcome 
comments  from  the  mining  community 
on  the  methodology  of  the  model  used 
in  these  studies,  and  hopes  the  mining 
community  will  submit  the  actual 
results  of  its  own  studies  using  the 
model.  More  information  on  the  model 
is  contained  in  Part  V  of  the  preamble. 
It  uses  a  spreadsheet  template  that  can 
be  run  on  standard  programs,  and 
MSHA  would  be  pleased  to  make  copies 
available  and  answer  any  questions 
about  the  use  of  the  model. 

The  best  actions  for  an  individual 
operator  to  take  to  come  into 
compliance  with  the  interim  and  final 
concentration  limits  will  depend  upon 
an  analysis  of  the  unique  conditions  at 
the  mine.  The  proposed  rule  provides 
18  months  alter  it  is  promulgated  for 
MSHA  to  provide  technical  assistance  to 
individual  mine  operators.  It  also  gives 
all  mine  operators  in  this  sector  an 
additional  three  and  a  half  years  to  bring 
dpm  concentrations  down  to  the 
proposed  final  concentration  limit — 
using  an  interim  concentration  limit 
during  this  time  which  the  Agency  is 
confident  every  mine  in  this  sector  can 


timely  meet.  And  the  rule  provides  an 
opportunity  for  a  special  extension  for 
an  additional  two  years  for  mines  that 
have  unique  technological  problems 
meeting  the  final  concentration  limit. 

As  noted  diuing  1995  workshops  co- 
sponsored  by  MSHA  on  methods  for 
controlling  diesel  particulate,  many 
underground  metal  and  nonmetal  mine 
operators  have  already  successfully 
determined  how  to  reduce  diesel 
particulate  concentrations  in  their 
mines.  MSHA  has  disseminated  the 
ideas  discussed  at  these  workshops  to 
the  entire  mining  community  in  a 
pubUcation,  "Practical  Ways  to  Control 
Exposure  to  Diesel  Exhaust  in  Mining — 
a  Toolbox"  (a  copy  of  this  pubUcation 
is  appended  to  the  end  of  this 
document).  The  control  methods  are 
divided  into  eight  categories:  use  of  low 
emission  engines;  use  of  low  sulfur  fiiel; 
use  of  aftertreatment  devices;  use  of 
ventilation;  use  of  enclosed  cabs;  diesel 
engine  maintenance;  work  practices  and 
training;  fleet  management;  and 
respiratory  protective  equipment  And 
as  noted  above,  MSHA  has  designed  a 
model  in  the  form  of  a  computer 
spreadsheet  that  can  be  used  to  simulate 
the  effects  of  various  controls  on  dpm 
concentrations.  This  model  is  discussed 
in  Part  V  of  the  preamble,  and  several 
examples  are  provided.  This  makes  it 
possible  for  individual  underground 
mine  operators  to  evaluate  the  impact 
on  diesel  partioilate  levels  of  various 
combinations  of  control  methods,  prior 
to  making  any  investments,  so  each  can 
select  the  most  feasible  approach  for  his 
or  her  mine. 

(17)  Suppose  an  Underground  Metal  or 
Nonmetal  Mine  Really  Does  Have  a 
Unique  Technological  Problem  That 
Precludes  Timely  Compliance?  Will 
MSHA  UtiUze  Qualified  and 
Experienced  Technical  Personnel  To 
Review  Operator  Applications  for 
Special  Eittensions  of  Time  To  Comply 
With  the  Final  Qmcentration  Limit  in 
Underground  Metal  and  Nonmetal 
Mines? 

It  is  MSHA's  intent  that  primary 
responsibiUty  for  analysis  of  the    ' 
operator's  application  for  a  special 
extension  vml  rest  with  MSHA's  district 
managers.  District  managers  are  the 
most  famiUar  with  the  conditions  of 
mines  in  their  districts,  and  have  the 
best  opportunity  to  consult  with  miners 
as  well.  At  the  same  time,  MSHA 
recognizes  that  district  managers  may 
need  assistance  with  respect  to  the  latest 
technologies  and  solutions  being  used 
in  similar  mines  elsewhere  in  the 
country.  Accordingly,  the  Agency 
intends  to  establish  within  its  Technical 
Support  directorate  in  Arlington,  Va..  a 


special  pantil  to  consult  on  these  issues, 
to  provide  assistance  to  district 
managers,  and  to  give  final  approval  of 
any  appUcation  for  a  special  extension. 

(18)  If  a  Special  Extension  of  Time  To 
Comply  With  the  Final  dpm 
Concentration  Limit  Is  Approved  for  an 
Underground  Metal  or  Nonmetal  Mine, 
What  Operating  Parameters  Would  Be 
Imposed  on  That  Mine  during  the 
Duration  of  the  Special  Extension? 

Any  parameters  will  be  negotiated 
between  the  individual  operator  and 
MSHA. 

An  operator  will  begin  the  process  by 
filing  an  appUcation  for  a  special 
extension.  'The  appUcation  must  set 
forth  what  actions  the  operator  commits 
to  taking  to  maintain  the  lowest 
concentration  of  diesel  particulate 
achievable.  The  appUcation  must  also 
include  adequate  information  for  the 
Secretary  to  ascertain  the  lowest 
concentration  of  diesel  particulate 
achievable,  as  demonstrated  by  data 
collected  under  conditions  that  are 
representative  of  mine  conditions  using 
the  total  carbon  sampling  method.  In 
addition,  the  appUcation  must  set  forth 
what  actions  the  operator  Mdll  take  to 
minimize  the  exposiire  of  miners  who 
will  have  to  work  or  travel  in  areas 
which  are  going  to  be  above  the 
concentration  limit  by  virtue  of  the 
extension.  Since  administrative  controls 
and  personal  protective  equipment  can 
help  reduce  miner  exposure,  under 
these  special  drounstances  operators 
may  propose  to  include  use  of  these 
approaches  in  their  appUcations. 

In  some  cases,  what  may  be  involved 
is  a  smaU  area  with  only  limited  miner 
access;  in  other  cases,  an  entire  woiidng 
section  may  be  involved.  Rather  than 
estabUsh  "one-size-fits-all"  standards 
for  such  situations,  the  proposal  leaves 
it  to  the  operator  to  submit  a  suggested 
approach. 

The  proposed  rule  requires  a  mine 
operator  to  comply  with  the  terms  of  an 
approved  extension  appUcation,  and  a 
copy  would  be  posted  at  the  mine  site. 
Failure  to  comply  with  the  specific 
commitments  agreed  to  as  part  of  the 
extension,  and  contained  therein,  would 
thus  be  citable. 

(19)  Why  Do  Underground  Metal  and 
Nonmetal  Mine  Operatore  Have  To  Have 
a  Diesel  Particulate  Control  Plan? 

Underground  metal  and  nonmetal 
operatore  will  not  have  to  have  a 
compUance  plan  if  they  are  in 
compUance.  Considerable  time  is 
provided  under  the  proposed  rule  to 
come  into  compUance,  and  operators 
can  thereafter  monitor  their  mines  to 
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ensure  they  stay  below  the  required 
concentration  limit. 

But  some  operators  may  decline  to 
take  the  actions  necessary  to  achieve 
compUance  in  a  timely  manner,  and 
others  may  need  to  rethink  their 
approaches  from  time  to  time  as 
equipment  changes  increase  dpm 
concentration  levels.  Providing  for  a 
control  plan  in  the  event  of  a  violation 
of  the  concentration  limit  ensures  that 
there  is  a  deUberative  effort  as  to  how 
to  solve  the  dpm  concentration  problem, 
and  that  everybody  understands  what  is 
going  to  be  done  to  eliminate  it. 
Accordingly,  proposed  §  57.5062 
requires  that  in  the  event  an  operator  is 
determined  to  have  exceeded  the 
appUcable  limit  on  diesel  particulate 
concentration,  the  operator  must 
establish  a  diesel  particulate  control 
plan  if  one  is  not  already  in  effect,  or 
modify  the  existing  diesel  particulate 
control  plan. 

(20)  Must  dpm  Control  Plans  in  Metal 
and  Nonmetal  Mines  Be  Pre-Approved 
by  MSHA?  How  Long  Would  They  Last? 

Operator  control  plans  would  NOT 
have  to  be  approved  by  MSHA.  This  is 
consistent  with  the  practice  in  this 
sector  concerning  ventilation  plans 
(with  which  the  dpm  control  plan  may 
be  combined).  The  Agency  gave  serious 
consideration  to  requiring  approval  of 
such  plans  to  ensure  there  was 
agreement  as  to  their  effectiveness,  or  at 
least  to  approval  of  compUance  plans 
for  repeat  violators;  but  in  light  of  the 
resource  demands  this  might  impose  on 
the  agency,  and  the  operator  verification 
sampling  built  into  the  proposed  rule, 
the  Agency  decided  not  to  make  such  a 
propmal.  Comment  on  this  point  is 
welcome. 

A  control  plan  for  a  metal  or  nonmetal 
mine  would  not  need  to  be  retained  and 
modified  forever — as  is  the  practice 
with  plans  for  tmderground  coal  mines. 
Rather,  under  the  proposal,  a  dpm 
control  plan  in  a  metal  or  nonmetal 
mine  would  stay  in  effect  for  3  years, 
and  during  its  lifetime,  the  plan  is  to  be 
modified  as  appropriate  to  reflect 
changes  in  mining  conditions. 

MSHA  seriously  considered  requiring 
a  longer  Ufetime  for  compUance  plans. 
First,  the  Agency  wants  to  provide  a 
strong  incentive  to  come  into 
compliance  in  a  timely  fashion.  Second, 
the  Agency  wants  to  be  sure  that  where 
a  plan  is  needed  to  clarify  compliance 
obUgations,  it  stay  in  place  at  a  mine 
long  enough  to  ensure  that  the 
obUgations  undertaken  in  the  plan 
become  a  mine  routine;  the  goal  is  to 
maintain  a  mine  in  compUance,  not  just 
have  a  temporary  fix.  The  Agency  also 
has  to  be  reaUstic  about  conserving  the 


resources  of  its  health  professionals;  re- 
sainpUng  mines  whose  control  plans 
have  expired  takes  resources  away  from 
other  priorities.  The  Agency  is  aware, 
however,  that  operating  under  long-term 
control  plans  is  not  standard  practice  in 
metal  and  nonmetal  mines.  Moreover,  it 
recognizes  the  need  to  re-sample  all 
mines  with  some  regularity  due  to 
changing  mining  conditions. 
Accordingly,  the  proposed  rule  seeks  to 
strike  a  bdance  in  this  regard. 

(21)  What  Must  Be  Included  in  a  dpm 
Control  Plan  If  One  Is  Required?  And 
How  Would  Its  Effectiveness  Be 
Verified? 

The  diesel  particulate  control  plan 
would  include  three  elements:  the 
controls  the  operator  wiU  utilize  to 
maintain  the  concentration  of  diesel 
particulate  at  the  mine  to  the  appUcable 
limit;  a  Ust  of  diesel-powered  units 
maintained  by  the  mine  operator,  and 
information  about  any  unit's  emission 
control  device  and  the  parameters  of 
any  other  method  used  to  control  dpm 
concentrations.  Upon  request,  the  plan 
(or  amended  plan)  is  to  bs  submitted  to 
the  District  Manager,  with. a  copy  to  the 
authorized  representative  of  miners — 
but  no  approval  process  would  be 
required;  a  copy  is  to  be  maintained  at 
the  mine  site.  Documentation  verifying 
the  effectiveness  of  the  plan  in 
controlUng  diesel  particulate  to  the 
required  level  would  have  to  be 
maintained  with  the  plan,  and 
submitted  to  MSHA  upon  request. 

Proposed  §  57.5062(c)  provides  that  to 
verify  the  effectiveness  of  a  control  plan 
or  amended  control  plan,  operators 
must  have  monitoring  data,  collected 
using  the  total  carbon  method  which 
MSHA  will  be  required  to  use  for 
enforcement  purposes,  sufficient  to 
confirm  that  the  plan  or  amended  plan 
will  control  the  concentration  of  diesel 
particulate  to  the  appUcable  limit  under 
conditions  that  can  be  reasonabfy 
anticipated  in  the  mine. 

Verification  by  operatore  is  being 
proposed  to  ensure  that  primary 
responsibiUty  for  ensuring  a  dpm 
control  plan  is  effective  is  not  shifted  to 
MSHA.  The  Agency  has  only  limited 
resources  to  conduct  sampling. 
Moreover,  while  a  single  sample  can 
demonstrate  that  a  mine  is  out  of 
compliance  under  the  conditions 
sampled,  it  takes  multiple  samples  to 
demonstrate  that  minere  are  protected 
under  the  variety  of  conditions  that  can 
be  reasonably  anticipated  in  the  mine 
(e.g..  during  production  and  seasonal 
changes).  By  clarifying  operator 
responsibiUties  in  this  regard,  the 
proposal  ensures  an  appropriate  balance 
of  responsibiUties. 


The  proposed  rule  does  not  specify 
that  any  defined  number  of  samples 
must  be  taken — the  intent  is  that  the 
sampling  provide  a  representative 
picture  of  whether  the  plan  or  amended 
plan  is  woridng.  The  proposed  rule 
does,  however,  specify  that  the  total 
carbon  method  be  used  iot  verification 
sampling.  This  is  an  exception  to  the 
general  rule  that  mine  operators  have 
discretion  in  the  choice  of  what 
sampling  technique  to  use  in  their  own 
monitoring  programs  (see  response  to 
Question  29).  llie  purpose  of 
verification  sampling  is  to  verify  die 
effectiveness  of  a  plan  established  or 
modified  in  response  to  a  violation 
through  MSHA  sampling;  if  operators 
used  an  alternative  technique  to  sample, 
it  would  compUcate  the  determination 
of  whether  the  violation  was  being 
adeqtiately  addressed  by  the  plan. 

(22)  Why  Is  the  Agency  Proposing  That 
AU  Underground  Metal  and  Nonmetal 
Mines  Follow  Certain  "Best  Practices" — 
Regardless  of  the  Concentration  of 
Diesel  Particulates  at  Such  Mines? 

The  Agency's  risk  assessment 
supports  reduction  of  dpm  to  the  lowest 
level  possible.  But  as  disciissed  in 
respcmse  to  Question  16.  feasibiUty 
considerations  dictated  proposing  a 
concentration  limit  that  does  not 
eliminate  the  significant  risks  that  dpm 
exposiue  poses  to  miners. 

One  approach  that  can  be  used  to 
bridge  the  gap  between  risk  and 
feasibiUty  is  to  establish  an  "action 
level".  In  the  case  of  MSHA's  noise 
proposal,  for  example,  MSHA  proposed 
a  "permissible  exposure  level"  of  a 
time-weighted  8-hoiu-  average  (TWA«)  of 
90  dBA  (decibels,  A-weighted),  and  an 
"action  level"  of  half  that  amount — a 
TWAs  of  85  dBA.  In  that  case,  MSHA 
has  determined  that  miners  are  at 
significant  risk  of  material  harm  at  a 
TWAb  of  85  dBA,  but  technological  and 
feasibiUty  considerations  may  preclude 
the  industry  as  a  whole,  at  this  time, 
from  eliminating  exposures  below  a 
TWA«  90  dBA.  Accordingly,  MSHA 
proposed  that  mine  pperators  must  take 
certain  actions  to  limit  miner  exposure 
to  noise  above  a  TWAa  of  85  dBA  that 
are  feasible  (e.g.,  provide  hearing  exams 
and  hearing  protectora). 

MSHA  considered  the  estabUshment 
of  a  similar  "action  level"  for  dpm — 
probably  at  half  the  proposed 
concentration  limit,  or  80tc  Mg/m^. 
Under  such  an  approach,  mine 
operatore  whose  dpm  concentrations  are 
above  the  "action  level"  would  be 
required  to  implement  a  series  of  "best 
pnctioes"— e.g.,  limits  on  fuel  types, 
idling,  and  engine  maintenanne.  MSHA 
welcomes  comments  cm  whether  it 
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should  take  such  an  approach  with 
dpm. 

In  lieu  of  this  approach,  the  Agency 
decided  instead  to  propose  an  approach 
that  it  believes  will  be  simpler  for  the 
mining  commiuiity  to  implement: 
requiting  compliance  with  the  "best 
practices"  in  all  cases.  There  are  several 
reasons  why  the  agency  has  proposed 
this  approach. 

First,  sampling  by  both  operators  and 
MSHA  would  have  to  be  much  more 
frequent  if  a  measurement  trigger  for 
additional  actions  were  to  be 
estabUshed.  This  is  because  many  more 
areas  of  a  mine  would  need  to  be 
checked  regularly  than  if  only  a  higher 
trigger  is  in  place.  In  underground  metal 
and  nonmetal  mines,  most  areas  using 
diesel  equipment  would  exceed  a  limit 
of  75ic  Mg/°i^  anyway,  so  the  sampling 
needed  to  confirm  the  situation  would 
appear  to  be  wasteful. 

Second,  diesel  equipment  is  often 
moving,  meaning  that  maintenance  and 
fleet  requirements  triggered  by  a  single 
sample  might  sMritch  on  and  off  in  ways 
that  are  haird  to  predict.  Moreover,  using 
an  action  level  in  an  area  of  a  mine  to 
trigger  maintenance  requirements  might . 
put  certain  machines  in  the  fleet  under 
one  set  of  maintenance  rules  and  other 
machines  under  an  alternative  set. 
complicating  mine  administration. 

Third,  unaerground  coal  mines  which 
use  diesel-powered  equipment  already 
observe  a  set  of  such  requirements. 
While  certain  special  safety  hazards 
associated  with  the  use  of  diesel- 
powered  equipment  in  underground 
coal  mines  warrant  certain  work 
practices  that  may  not  be  warranted  in 
other  sectora,  the  safety  rationale  for 
adopting  some  of  these  practices  seems 
as  valid  in  other  sectora  as  in 
underground  coal.  Fourth,  given  the 
history  of  the  mining  industry  with  lung 
problems  associated  %vith  this  type  of 
work,  adopting  a  prudent  approach 
seems  a  wise  course  when  the  costs  of 

Erevention  are  limited.  This  is  standard 
ealth  practice. 

Finally,  a  number  of  the  work 
practices  proposed  appear  to  have 
significant  benefits — ^improving  the 
efficiency  of  mining  operations  by 
ensuring  that  diesel  mining  equipment 
is  maintained  in  good  working  order  to 
meet  productivity  demands. 

MSHA  specifically  solicits  comments 
from  the  public  on  whether  or  not  it 
should  require  "best  practices"  to  lower 
the  dpm  concentration. 

(23)  Will  the  Proposed  Restrictions  on 
Fuel  and  Fuel  Additives  Increase  Costs 
or  Limit  Engine  Reliability? 

MSHA  believes  the  answer  to  both 
questions  is  no. 


Under  proposed  §  57.5065,  mine 
operatora  would  be  able  to  use  only  low- 
sulfur  diesel  fuel.  This  requirement  is 
identical  to  that  for  underground  coal 
diesel  equipment.  Number  1  and 
number  2  diesel  fuel  would  be 
permitted.  MSHA  has  been  advised  that 
low-sulfur  diesel  fuel  is  now  readily 
available  in  all  areas  of  the  country  in 
order  to  meet  EFA  requirements;  in 
many  places,  it  is  the  only  fuel 
available. 

Similarly,  the  proposal  would  extend 
to  all  mines  the  ban  in  imderground 
coal  mines  on  the  use  of  diesel-fuel 
additives  other  than  those  approved  by 
EFA.  There  is  a  long  list  of  approved 
additives.  Copies  are  available  from  EPA 
and  the  list  is  posted  on  its  Web  site,  or 
you  may  link  to  them  from  MSHA's 
Web  site  (http://www.msha.gov/ 
s&hinfo/deslreg/1901(c).htm).  Using 
only  additives  that  have  been  approved 
ensures  that  diesel  particulate 
concentrations  are  not  inadvertently 
increased,  while  also  protecting  minere 
against  the  emission  of  other  toxic 
substances. 

(24)  How  Is  MSHA  Going  To 
Distinguish  Between  Idling  That  Is 
Permitted  and  Idling  That  Isn't 
Permitted? 

Keeping  idling  to  a  minimum  is  a  very 
important  way  to  reduce  pollution  in 
mine  atmospheres,  and  this  would  be 
required  by  proposed  §  S7.5065(c). 
Idling  engines  can  actually  produce 
more  pollutants  than  engines  imder 
load.  Generally  of  more  concern, 
however,  is  the  impact  idling  engines 
can  have  on  localized  exposures.  In 
underground  operations,  an  engine 
idling  in  an  area  of  minimal  ventilation 
or  a  "dead  air"  space  could  cause  an 
excess  exposure  to  the  gaseous 
emissions,  especially  carbon  monoxide, 
as  well  as  to  diesel  particulate. 
Eliminating  unnecessary  idling  can 
make  a  substantial  contribution  toward 
preventing  localized  exposure  to  high 
particulate  concentrations. 

However,  there  are  some 
circumstances  in  which  idling  is 
necessary.  The  proposal  would  permit 
idling  in  connection  with  "normal 
mining  operations".  In  the  proposal. 
MSHA  does  not  attempt  to  define  this 
term,  and  would  intend  this  rule  to  be 
administered  with  reference  to 
commonly  understand  practices  of  what 
is  necessary  idling.  For  example,  idling 
while  waiting  for  a  load  to  be  unhooked, 
or  waiting  in  line  to  pick  up  a  load,  is 
normally  part  of  the  job;  idling  while 
eating  lunch  is  normally  not  part  of  the 
job.  But  if  the  idling  is  necessary  due  to 
the  very  cold  weather  conditions,  it 
should  not  be  barred.  On  the  other 


hand,  idling  should  not  be  permitted  in 
other  weather  conditions  just  to  keep 
balky  older  engines  running;  in  such 
cases,  the  correct  approach  is  better 
maintenance.  MSHA  recognizes  that  to 
administer  this  provision  in  a  common 
sense  manner  may  require  the  provision 
of  examples  to  both  MSHA  inspecton 
and  to  the  mining  community; 
accordingly,  the  Agency  welcomes 
specific  examples  of  cinnimstances 
where  idling  should  and  should  not  be 
permitted,  llie  Agency  recently 
implemented  a  similar  provision  for  the 
underground  coal  mining  sector,  and 
MSHA  will  consider  the  experience 
gained  under  that  rule  in  formulating  a 
final  diesel  particulate  rule  and 
compliance  guide. 

(25)  Will  the  Proposed  Rule  Require 
That  Diesel  Engines  and  Aftertreatment 
Devices  Used  in  Underground  Metal 
and  Nonmetal  Mines  Be  Maintained  in 
Mint  Condition? 

No.  §  57.5066(a)  of  the  proposed  rule 
would,  however,  require  that  the 
engines  and  aftertreatment  devices  not    - 
be  permitted  to  deteriorate  to  the  point 
they  create  needless  pollution.  The  air 
intake  system,  the  cooling  system, 
lubrication  system,  fiiel  injection  system 
and  exhaust  system  of  an  engine  must 
all  be  maintained  on  a  regular  schedule 
if  the  toxic  contaminants  in  the  engine 
exhaust  are  to  be  minimized.  And  there 
is  little  point  in  having  an  aftertreatment 
device  to  limit  pollution  if  it  is  not 
maintained  in  working  order;  moreover, 
it  can  damage  the  engine.  A  good 
preventive  maintenance  program  can 
not  only  keep  down  exhaust  emissions, 
but  help  maximize  vehicle  productivity 
and  eneine  life. 

It  is  oifficult  for  a  rule  covering  all 
types  and  ages  of  engines  used  in 
imderground  metal  and  nonmetal  mines 
to  define  precisely  the  level  of 
maintenance  required  for  each  engine. 
Further,  MSHA  does  not  believe  that  it 
is  necessary:  the  mining  community  is 
fully  cognizant  of  the  general 
requirements  for  engine  maintenance. 
Accordingly.  propoMd  §  57.5066(a)  sets 
out  in  general  terms  the  standard  of  care 
required  for  different  types  of  engines. 

rirst.  an  "approved'  engine  is  to  be 
maintained  in  approved  condition. 
MSHA  approves  engines  under  specific 
regulations  set  forth  in  Title  30.  "The 
approval  of  the  engine  is  tied  to  certain 
parts  and  specifications.  When  these 
parts  or  specifications  are  changed  (e.g., 
an  incorrect  part  is  used,  or  the  wrong 
setting),  then  the  engine  is  no  longer 
considered  in  approved  condition.  The 
requirements  in  this  regard  are  well 
defined.  MSHA  personnel  at  the 
Approval  Certification  Center  are 
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available  to  the  miping  community  to 
respond  to  questions  and  provide 
specific  guidance.  MSHA's  diesel 
equipment  rule  already  requires 
underground  coal  mine  fleets  to  convert 
entirely  to  approved  engines,  but  at  this 
time  only  some  of  the  engines  used  in 
undergroimd  metal  and  nonmetal  mines 
are  approved. 

Second,  for  any  engine  that  is  not  an 
approved  engine,  the  "emission  related 
components"  of  the  engine  are  to  be 
maintained  to  manufacturer 
specifications.  By  the  term  "emission 
related  components,"  MSHA  means  the 
parts  of  the  engine  that  directly  affect 
the  emission  characteristics  of  the  raw 
exhaust.  These  are  basically  the  same 
components  which  MSHA  examines  for 
"approved"  engines.  They  are:  the 
piston;  intake  and  exhaust  values; 
cylinder  head;  camshaft;  injector;  fuel 
injection  pump;  governor;  injection 
timing  and  fuel  pump  calibration;  and, 
if  applicable,  turbcx:harger  and  after 
cooler. 

Third,  and  finally,  any  emission  or 
particulate  control  device  installed  on 
diesel-powered  equipment  is  to  be 
maintained  in  "effective  operating 
condition."  The  maintenance  of  an 
emission  or  particulate  control  device  in 
effective  operating  condition  involves 
such  basic  tasks  as  regularly  cleaning 
the  filter  using  whatever  methods  are 
recommended  by  the  manufactiu«r  for 
that  purpose  or  inserting  appropriate 
replacement  filtere.  cheddng  for  and 
repairing  any  leaks,  and  similar  obvious 
actions. 

An  MSHA  inspector  is  not  going  to 
randomly  order  an  engine  to  be  taken 
out  of  service  and  torn  down  to  check 
the  condition  of  a  piston  against  the 
shop  manual.  Rather,  what  will  concern 
an  inspector  are  the  same  kinds  of 
signals  that  should  concern  a 
conscientious  operator — for  example,  a 
history  of  complaints  about  the  engine's 
reliability,  an  incomplete  maintenance 
schedule,  lack  of  required  maintenance 
manuals  or  spare  parts,  the  emission  of 
black  smoke  imder  normal  load,  or  a 
series  of  emission  test  results  indicating 
a  continuing  engine  problem.  Evidence 
of  such  deficiencies  is  likely  to  lead  to 
a  closer  examination.  But  a 
conscientious  maintenance  program  is 
going  to  catch  such  problems  before 
they  occur. 

MSHA's  toolbox  includes  an 
extensive  discussion  of  maintenance.  It 
reminds  operators  and  diesel 
maintenance  personnel  of  the  basic 
systems  on  diesel  engines  that  need  to 
be  maintained,  and  how  to  avoid 
various  problems.  It  includes 
suggestions  bom  othere  in  the  mining 
community,  and  information  on  their 


success  or  difficulties  in  this  regard. 
MSHA  will  continue  to  provide 
technical  assistance  to  the  mining 
community  in  this  critical  area. 

(26)  What  Are  the  Responsibilities  of  a 
Miner  Who  Ofterates  Diesel-Powered 
Equipment  in  an  Undergroimd  Metal 
and  Nonmetal  Mine  To  Ensure  it  Is  Not 
Polluting?  And  What  Are  The 
Responsibilities  of  Mine  Management 
When  Notified  of  a  Potential  Polluticm 
Problem? 

The  miner  who  operates  diesel- 
powered  equipment  is  often  the  first  one 
to  spot  a  pixiblem  with  the  engine  or 
emissions  system.  The  engine  may  balk, 
have  trouble  handling  a  load,  make 
unusual  noises,  exhaust  too  much 
smoke,  or  otherwise  suggest  to  the 
pereon  familiar  with  the  engine's 
capabilities  that  it  needs  to  be  checked. 
In  some  cases,  the  miner  may  have  the 
knowledge,  parts,  equipment  and 
authority  to  fix  the  problem  on  the  spot. 
In  many  cases,  however,  the  miner 
operating  the  equipment  may  not  have 
all  of  these.  U  the  problem  is  to  be 
addressed  promptly,  it  is  essential  the 
miner  report  it  to  mine  management — 
and  that  the  mine  management  act  on 
that  report  in  a  timely  manner.  If  these 
actions  by  miner  and  mine  management 
are  not  t^en,  the  concentrations  of 
diesel  particulate  are  likely  to  quickly 
increase  without  anyone  being  aware  of 
the  danger  until  the  next  environmental 
monitoring  is  performed.  To  avoid  this 
problem,  proposed  §  57.5066  would 
require  that  all  underground  metal  and 
nonmetal  mines  using  diesel  equipment 
underground  implement  a  few  basic 
procedures.  The  details  of 
implementation  in  each  mine  would  be 
at  the  discretion  of  the  mine  operator. 

Proposed  §  57.5066(b)(1)  would 
require  the  mine  operator  to  authorize 
the  operator  of  diesel-powered 
equipment  to  affix  a  tag  to  the 
equipment  at  any  time  the  equipment 
operator  notes  a  potential  problem. 
Tagging  provides  a  simple  mechanism 
for  ensuring  that  all  mine  persoimel  are 
made  quickly  aware  that  a  piece  of 
equipment  needs  to  be  checked  by 
qualified  service  personnel.  The  tag  may 
be  affixed  because  the  equipment 
operator  picks  up  a  problem  through  a 
visual  exam  conducted  before  the 
equipment  is  started  (e.g.,  an  exam 
pursuant  to  30  CFR  57.14100),  or 
because  of  a  problem  that  comes  to  the 
attention  of  the  equipment  operator 
during  mining  operations — e.g.,  black 
smoke  while  the  equipment  is  under 
normal  load,  rough  idling,  unusual 
noises,  backfiring,  etc. 

The  proposal  leaves  the  design  of  the 
tag  to  each  mine  operator,  provided  that 


the  tag  can  be  dated.  Comments  are 
welcome  on  whether  some  or  all 
elements  of  the  tag  should  be 
standardized  to  ensure  its  purpose  is 
jneL 

MSHA  is  not  proposing  that 
equipment  tagged  for  such  potential  . 
emission  problems  be  automatically 
taken  out  of  service.  The  proposal  is  not. 
therefore,  directly  comparable  to  a  "tag- 
out"  requirement  like  OSHA's 
requirement  for  automatically  powered 
machinery,  nor  as  stringent  as  MSHA's 
requirement  to  remove  from  service 
certain  equipment  "when  defects  make 
continued  operation  hazardous  to 
persons"  (see,  e.g.,  30  CFR  57.14100). 
While  the  emissions  problem  could 
pose  a  serious  health  hazard  for  minere 
directly  exposed,  there  is  no  way  to 
determine  this  with  certainty  until  the 
equipment  is  tested.  Moreover,  the 
danger  is  not  as  immediate  as,  for 
example,  an  explosive  hazard.  Rather, 
proposed  §  S7.5066(b)(2)  would  require 
that  the  equipment  be  "promptly" 
examined  by  a  person  authorized  by  the 
mine  operator  to  maintain  diesel 
equipment  (the  qualifications  for  those 
who  mainfiiin  and  service  diesel  engines 
discussed  in  response  to  the  next 
question).  The  Agency  has  not  tried  to 
define  the  term  "promptly",  but 
welcomes  comment  on  whetho'  it 
should  do  so— in  terms,  for  example,  of 
a  limited  number  of  shifts. 

The  proposal  would  require  that  a 
single  log  be  retained  of  all  equipment 
tagged.  The  proposal  would  permit  a  tag 
to  be  removed  after  an  examination  has 
been  completed  and  a  record  of  the 
examinatioo  made— with  the  date,  the 
name  of  the  person  making  the 
examinatioa.  and  the  action  taken  as  a 
result  of  the  examination.  The  presence 
of  a  tag  serves  as  a  caution  sign  to 
minere  working  near  the  equipment,  as 
well  as  a  reminder  to  mine  management, 
as  the  equipment  moves  bom  task  to 
task  throu^out  the  mine.  While  the 
equipment  is  not  barred  from  service, 
operators  would  be  expected  to  use 
r^mmnn  sense  in  using  it  in  locations 
in  whidi  diesel  particulate 
concentrations  are  known  to  be  high. 
The  records  of  the  tagging  and  servicing, 
although  basic,  provide  mine  operators, 
minere  and  MSHA  a  history  that  will 
help  all  of  them  evaluate  whether  a 
maintmance  program  is  being 
effectively  implemented. 
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(27)  Must  Miners  or  Others  Who 
Examine  or  Repair  Diesel  Engines  Used 
in  Underground  Metal  and  Nonmetal 
Mines  Have  Special  Qualifications  or 
Training?  Must  Operators  Establish 
Programs  or  Criteria  for  This  Purpose? 

The  answer  to  the  first  question  is  a 
quaUfied  "yes",  and  the  answer  to  the 
second  question  is  no. 

Proposed  §  57.5066(c)  provides  that: 
"Persons  authorized  by  a  mine  operator 
to  maintain  diesel  equipment  covered 
by  paragraph  (a)  of  this  section  must  be 
quahfied,  by  virtue  of  training  or 
experience,  to  ensure  that  the 
maintenance  standards  of  paragraph  (a) 
of  this  section  are  observed."  As 
discussed  in  response  to  Question  25, 
paragraph  (a)  of  §  57.5066  provides  that 
approved  engines  be  maintained  in 
approved  condition,  the  emission 
related  components  of  non-approved 
engines  be  maintained  to  manufacturer 
specifications,  and  emission  or 
particulate  control  devices  installed  on 
the  equipment  be  maintained  in 
effective  condition. 

This  means  that  regardless  of  who 
identifies  a  potential  problem  along 
these  lines,  the  person  who  checks  out 
the  problem,  and  if  necessary  makes 
repairs,  is  someone  who  knows  what  he 
or  she  is  doing.  If  examining  and,  if 
necessary,  changing  a  filter  or  air 
cleaner  is  what  is  needed,  a  miner  who 
has  been  shown  how  to  do  these  tasks 
would  be  "quahfied  by  virtue  of  training 
or  experience"  to  do  those  tasks.  For 
more  sophisticated  work,  more 
sophisticated  training  or  additional 
experience  would  be  required.  Training 
by  a  manufacturer's  representative, 
completion  of  a  general  diesel  engine 
maintenance  course,  or  practical 
experience  performing  such  repairs 
might  be  evidence  of  appropriate 
qualifications. 

In  the  underground  coal  sector, 
MSHA  requires  each  operator  to 
establish  a  program  to  ensure  that 
persons  who  work  on  diesel  engines  are 

Sualified.  That  is  not  being  proposed  for 
le  imderground  metal  and  nonmetal 
sector.  The  unique  conditions  in 
underground  coal  mines  require  the  use 
of  specialized  equipment.  Accordingly, 
the  quahfications  of  the  persons  who 
maintain  this  equipment  generally  must 
be  more  sophisticated  than  in  other 
sectors. 

The  proposed  rule  contemplates  that 
if  MSHA  finds  a  situation  where 
maintenance  appears  to  be  shoddy  or 
where  tampering  has  damaged  engine 
approval  status  or  emission  control 
effectiveness,  MSHA  «vill  ask  the 
operator  to  provide  evidence  that  the 
person  who  worked  on  the  equipment 


was  properly  qualified  by  virtue  of 
training  or  experience.  Equipment  sent 
off  site  for  maintenance  and  repair  is 
just  as  subject  to  this  requirement  as 
other  equipment:  it  is  the  operator's 
obUgation  to  ensure  he  has  appropriate 
evidence  of  the  quaUfications  of  those 
who  will  work  on  the  equipment. 

(28)  Can  Underground  Metal  and 
Nonmetal  Operators  Continue  To  Use 
and  Relocate  Nonapproved  Engines  in 
Their  Inventories? 

Pursuant  to  MSHA's  diesel  equipment 
rule,  the  entire  fleet  of  underground  coal 
engines  must  be  "approved"  engines  by 
the  year  2000 — even  if  operators  must 
replace  existing  engines  to  comply.  By 
contrast,  proposed  §  57.5067  would  only 
require  that,  with  a  few  exceptions,  all 
engines  "introduced"  into  underground 
areas  of  underground  metal  and 
nonmetal  mines  after  the  effective  date 
must  be  engines  that  have  been  through 
MSHA's  approval  process  tmder  Part  7 
of  Chapter  30.  Operators  who  have 
significant  investments  in  their  existing 
fleets  will  accordingly  be  able  to  retain 
those  engines,  provided  they  are 
maintained  in  the  manner  specified  in 
the  proposal  and  that  the  concentration 
of  diesel  particulate  can  be  controlled  in 
another  way  (e.g.  ventilation,  particulate 
filters,  etc.). 

However,  after  the  rule's  effective 
date,  an  operator  would  not  be 
permitted  to  bring  into  underground 
areas  of  a  mine  an  unapproved  engine 
from  the  surface  area  of  the  same  mine, 
an  area  of  another  mine,  or  &x>m  a  non- 
mining  operation.  Since  the  safe  level  of 
diesel  particulate  is  not  known, 
promoting  a  gradual  tiunover  of  the 
existing  fleet  is  an  appropriate  response 
to  the  health  risk  presented. 

Some  engines  currently  used  in  metal 
and  nonmetal  mines  may  have  no 
approval  criteria;  in  such  cases,  MSHA 
will  work  with  the  manufacturers  to 
develop  approval  criteria  consistent 
with  those  MSHA  uses  for  other  diesel 
engines.  Based  upon  preliminary 
analysis.  MSHA  has  tentatively 
concluded  that  any  diesel  engine 
meeting  current  on-highway  and  non- 
road  EPA  emission  requirements  would 
meet  MSHA's  engine  approval 
standards  of  Part  7.  subpart  E.  category 
B  type  engine.  (See  Section  4  of  Part  11 
of  this  preamble  for  further  information 
about  these  engines).  Currently,  the  EPA 
nonroad  test  cycle  and  MSHA's  test 
cycle  are  the  same  for  determining  the 
gaseous  and  particulate  emissions. 
MSHA  envisions  being  able  to  use  the 
EPA  test  data  ran  on  the  non-road  test 
cycle  for  determining  the  gaseous 
ventilation  rate  and  particulate  index. 
The  engine  manufacturer  would 


continue  to  submit  the  proper  paper 
work  for  a  specific  model  diesel  engine 
to  receive  the  MSHA  approval. 
However,  engine  data  ran  on  the  EPA 
on-highway  transient  test  cycle  would 
not  as  easily  be  usable  to  determine  the 
gaseous  ventilation  and  particulate 
index.  Comments  on  how  MSHA  can 
fiaciUtate  review  of  engines  not  currently 
approved  would  be  welcome. 
Engines  in  diesel-pk>wered 
ambulances  and  fire- fighting  equipment 
would  be  exempted  from  these 
requirements.  "This  exemption  is 
identical  with  that  in  the  rule  for  diesel- 
powered  equipment  in  underground 
coal  mines. 

(29)  What  Specifically  Would  Be  the 
ObUgations  of  an  Underground  Metal  or 
Nonmetal  Mine  Operator  To  Monitor 
dpm  Exposiires  and  to  Correct 
Overexposures? 

Proposed  §  57.5071  would  require 
underground  metal  or  norunetal  mine< 
operators  to  monitor  the  concentration 
of  diesel  particulate,  to  initiate 
corrective  action  by  the  next  work  shift 
if  the  monitoring  reveals  that  the 
concentration  of  diesel  particulate 
exceeds  the  permitted  limit,  and  to  post 
sample  results  and  the  corrective  action 
being  taken. 

There  is  no  prescribed  frequency  for 
monitoring.  But  proposed  §  57.5071(a) 
provides  that  sampling  must  be  done  as 
often  as  necessary  to  "effectively 
evaluate,"  imder  conditions  that  can  be 
reasonably  anticipated  in  the  mine: 

(1)  whether  the  dpm  concentration  in 
any  area  of  the  mine  where  miners  work 
or  travel  exceeds  the  applicable  limit; 
and  (2)  the  average  full  shift  airborne 
concentration  at  any  location  or  on  any 
person  designated  by  MSHA.  The  first 
condition  clarifies  that  it  is  the 
responsibihty  of  mine  operators  to  be 
aware  of  the  concentrations  of  diesel 
particulate  in  all  areas  of  the  mine 
where  miners  work  or  travel,  so  as  to 
know  whether  action  is  needed  to 
ensure  that  the  concentration  does  not 
exceed  the  applicable  limit.  The  second 
condition  is  to  ensiue  special  attention 
to  locations  or  persons  known  to  MSHA 
to  have  a  significant  potential  for 
overexposure  to  diesel  particulate. 

The  proposed  rule  is  performance 
oriented  in  that  the  regularity  and 
methodology  used  to  make  this 
evaluation  are  not  specified.  MSHA's 
own  measurements  %viU  assist  the 
Agency  in  verifying  the  effectiveness  of 
an  operator's  monitoring  program.  If  an 
operator  is  "effectively  evaluating"  the 
concentration  of  dpm  at  designated 
locations,  for  example,  MSHA  would 
not  expect  to  record  concentrations 
above  the  limit  when  it  samples  at  that . 
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location.  Some  record  of  the  sampling 
procedure  and  sample  results  will  need 
to  be  retained  by  operators  to  estabUsh 
that  they  have  compUed  with  the 
general  obhgations  of  this  section. 

The  proposed  rule  requires,  consistent 
with  Section  103(c)  of  the  Mine  Act, 
that  miners  and  their  representatives 
have  an  opportunity  to  observe  such 
monitoring.  In  accordance  with  this 
legal  requirement,  the  proposed  rule 
requires  a  mine  operator  to  provide 
affected  miners  and  their 
representatives  with  an  opportunity  to 
observe  expostue  monitoring  of  dpm  by 
operators.  Mine  operators  must  give 
prior  notice  to  affected  miners  and  their 
representatives  of  the  date  and  time  of 
intended  monitoring.  MSHA  has 
proposed  similar  language  in  its 
proposed  rule  on  noise. 

Tne  proposed  rule  does  not  specify  a 
required  method  for  sampling.  In  the 
absence  of  a  procedure  to  convert  total 
carbon  measurements  into  equivalents 
under  other  methods,  methods  other 
than  NIOSH  Method  5040  would  not 
provide  exact  information  about 
compliance  status,  but  they  certainly 
would  provide  a  general  guide  to  dpm 
concentrations  if  used  under  proper 
circumstances.  (More  information  on 
the  proper  circumstances  in  which 
various  methods  are  appropriate  can  be 
found  in  Section  3  of  Part  II  of  this 
preamble). 

The  proposed  rule  provides  that  an 
operator  who  has  knowledge  that  a 
concentration  limit  has  been  exceeded 
must  initiate  corrective  action  by  the 
next  work  shift  and  promptly  complete 
such  action.  The  hazards  presented  by 
overexposiue  to  dpm  may  not  as 
immediate  as  an  explosive  hazard,  but 
are  nevertheless  serious.  Accordingly, 
although  MSHA  is  not  proposing 
immediate  withdrawal  of  miners  nor 
even  immediate  completion  of 
abatement  action,  the  agency  is 
proposing  that  mine  operators  begin 
abatement  action  by  the  next  shift  and 
promptly  complete  such  action,  not 
allowing  it  to  drag  out  while  miners  are 
being  overexposed.  The  Agency  is  also 
proposing  to  require  posting  of  the 
corrective  action  to  implement  the 
statutory  requirement  that  notice  of 
corrective  action  be  provided  to  miners. 
MSHA  welcomes  comment  on  how  it 
might  clarify  its  expectations  with 
respect  to  the  initiation  of  corrective 
action,  including  what  specific  guidance 
to  provide  to  operators  not  using  the 
total  carbon  method  and  as  to  when 
corrective  action  must  begin  when  the 
analysis  is  performed  on  a  delayed  basis 
off-site.  MSHA  also  welcomes  comment 
as  to  whether  personal  notice  of 
corrective  action  would  be  more 


appropriate  than  posting  given  the 
health  risks  involved. 

Proposed  §  57.5071(d)  provides  that 
monitoring  results  must  be  posted  on 
the  mine  bulletin  board,  and  a  copy 
provided  to  the  authorized 
representative  of  miners.  As  with  the 
training  requirements,  posting  ensures 
that  miners  are  kept  aware  of  the  hazard 
so  they  can  actively  play  their  role  in 
prevention. 

(30)  What  Records  Must  be  Kept  by 
Metal  and  Nonmetal  Operators?  Where 
Must  they  be  Kept,  and  Who  Has  Access 
to  Them? 

Recordkeeping  and  retention 
requirements  are  noted  in  the  text  of 
each  section  of  the  proposed  rule    . 
creating  the  requirement.  For  the  sake  of 
convenience,  a  table  of  record-keeping 
requirements  is  provided  in  proposed 
§  57.5075(a).  The  table  Usts  the  records 
that  would  be  required  under  the 
proposed  changes  to  Part  57,  notes  the 
proposed  section  of  Part  57  creating  the 
recordkeeping  requirement,  and  notes 
the  type  of  record  and  retention  time. 
MSHA  would  welcome  comment  on 
whether  this  presentation  is  useful. 

In  some  cases,  the  record  required  is 
expressed  in  general  terms:  e.g., 
"evidence  of  competence  to  perform 
maintenance",  pursuant  to  proposed 
§  57.5066(c).  As  long  as  each  operator 
has  some  record  that  estabUshes  this 
fact,  it  does  not  matter  that  the  records 
of  one  operator  are  not  the  same  as  the 
records  of  another  operator.  While  an 
MSHA  inspector  may  well  be  willing  to 
accept  oral  evidence  on  a  particular 
point  (e.g.,  who  performed  a  repair), 
operatore  should  retain  written 
dociunentation  adequate  to  demonstrate 
the  facts  involved  (e.g.,  a  logbook  for 
each  engine  showing  who  worked  on  it, 
the  date,  the  work  performed,  and  any 
follow-up  needs  or  plans).  MSHA  would 
welcome  comments  on  whether  the 
agency  should  be  more  specific  as  to  the 
recordkeeping  systems  mine  operators 
should  utilize. 

The  proposed  rule  generally  provides 
that  records  required  be  retained  at  the 
mine  site.  These  records  need  to  be 
where  an  inspector  can  view  them 
during  the  course  of  an  inspection,  as 
the  infcmnation  in  the  records  may 
determine  how  the  inspection  proceeds. 
But  if  the  mine  site  has  an  operative  fax 
machine  or  computer  terminal,  this 
section  would  permit  the  records  to  be 
maintained  elsewhere.  MSHA's 
approach  in  this  regard  is  consistent 
with  Office  of  Management  and  Budget 
Circtilar  A-1.  Mine  operators  must 
promptly  provide  access  to  compliance 
records  upon  request  from  an 
authorized  representative  of  the 


Secretary  of  Labor,  the  Secretary  of 
Health  and  Human  Services,  or  from  the 
authorized  representative  of  miners. 
Access  to  a  miner's  sample  records  must 
also  be  provided  to  a  miner,  former 
miner,  or  personal  representative  of  a 
miner — the  first  copy  at  no  cost,  and  any 
subsequent  copies  at  reasonable  cost. 
MSHA  encourages  mine  operators 
who  store  records  electroniolly  to 
provide  a  mechanism  vdiich  will  allow 
the  continued  storage  and  retrieval  of 
records  in  the  year  2000. 

n.  Background  Infbrmatiaii. 

This  part  provides  the  context  for  this 
rulemaking.  The  nine  topics  covered 
are: 

(1)  The  role  of  diesel-powerad 
equipment  in  mining; 

(2)  Diesel  exhaust  and  diesel 
particulate; 

(3)  Methods  available  to  measure 
dpm: 

(4)  Reducing  soot  at  the  source — 
engine  standards; 

(5)  Limiting  the  pubUc's  exposure  to 
soot — ambient  air  quality  standards: 

(6)  Controlling  diesel  particulate 
emissions  in  mining — a  Toolbox; 

(7)  Existing  m'"i"g  standards  that 
limit  miner  exposure  to  oocu[>ational 
diesel  particulate  emissions: 

(8)  How  other  jurisdictions  are 
restricting  occupational  exposure  to 
diesel  soot;  and 

(9)  MSHA's  initiative  to  limit  miner 
exposure  to  diesel  particulates — the 
history  of  this  rulemaking  and  related 
actions. 

In  addition,  a  recent  MSHA 
publication.  "Practical  Ways  to  Reduce 
Exposure  to  Diesel  Exhaust  in  Mining — 
A  Tool)x>x",  contains  considerable 
information  of  intraest  in  this 
rulemaking.  The  'Toolbox"  which 
includes  additional  information  on 
methods  for  controlling  dpm.  and  a 
glossary  of  terms,  is  appended  to  the 
end  of  this  dociunent. 

These  topics  vnll  be  of  interest  to  the 
entire  mining  community,  even  though 
this  rulemaking  is  specifically  confined 
to  the  underground  metal  and  nonmetal 

[l]  The  Role  of  Diesel-Powered 
Equipment  in  Wning.  Diesel  engines 
now  power  a  full  range  of  mining 
equipment  on  the  siir&ce  and 
underground,  in  both  coal  and  in  metal/ 
nonmetal  mining.  Many  in  the  mining 
industry  beUeve  that  diesel-powered 
equipment  has  a  number  of  productivity 
and  safety  advantages  over  electrioally- 
powered  equipment.  Nevertheless, 
concern  about  miner  safety  and  health 
has  slowed  the  spread  of  this 
technology,  and  in  certain  states 
resulted  in  a  complete  ban  on  its  use  in 
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underground  coal  mines.  As  the 
industry  has  moved  to  realize  the 
advantages  this  equipment  may  provide, 
the  Agency  has  endeavored  to  address 
the  miner  safety  and  health  issues 
presented. 

Historical  Patterns  of  Use.  The  diesel 
engine  was  developed  in  1892  by  the 
German  engineer  Rudolph  Diesel.  It  was 
originally  intended  to  bum  coal  dust 
with  high  thermodynamic  efficiency. 
Later,  the  diesel  engine  was  modified  to 
bum  middle  distillate  petroleum  (diesel 
fuel).  In  diesel  engines,  Uquid  fuel 
droplets  are  injected  into  a  prechamber 
or  directly  into  the  cylinder  of  the 
engine.  Due  to  compression  of  air  in  the 
cylinder  the  temperature  rises  high 
enough  in  the  cylinder  to  ignite  the  fuel. 

The  first  diesel  engines  were  not 
suited  for  many  tasks  because  they  were 
too  large  and  heavy  (weighing  450  lbs. 
per  horsepower).  It  was  not  until  the 
1920's  that  the  diesel  engine  became  an 
efficient  lightweight  power  unit.  Since 
diesel  engines  were  built  ruggedly  and 
had  few  operational  failures,  they  were 


used  in  the  military,  railway,  farm, 
construction,  trucking,  and  busing 
industries.  The  U.S.  mining  industry 
was  slow,  however,  to  begin  using  these 
engines.  Thus,  when  in  1935  the  former 
U.S.  Bureau  of  Mines  pubhshed  a 
comprehensive  overview  on  metal  mine 
ventilation  (McElroy.  1935).  it  did  not 
even  mention  ventilation  requirements 
for  diesel-powered  equipment.  By 
contrast,  the  European  mining 
community  began  using  these  engines  in 
significant  numbers,  and  various  reports 
on  the  subject  were  published  during 
the  1930's.  According  to  a  1936 
summary  of  these  reports  (Rice.  1936). 
the  diesel  engine  had  been  introduced 
into  German  mines  by  1927.  By  1936. 
diesel  engines  were  used  extensively  in 
coal  mines  in  Germany.  France,  Belgium 
and  Great  Britain.  Diesel  engines  were 
also  used  in  potash,  iron  and  other 
mines  in  Europe.  Their  primary  use  was 
in  locomotives  for  hauling  material. 
It  was  not  until  1939  that  the  first 
diesel  engine  was  used  in  the  United 
States  mining  industry,  when  a  diesel 


haulage  truck  was  used  in  a  limestone 
mine  in  Pennsylvania.  In  1946  diesel 
engines  were  introduced  in  coal  mines. 
Today,  however,  diesel  engines  are  used 
to  power  a  wide  variety  of  equipment  in 
all  sectors  of  U.S.  mining,  such  as:  air 
compressors:  ambulances;  crane  trucks; 
ditch  diggers;  foam  machines;  foridifls; 
generators;  graders;  haul  tmcks;  load- 
haul-dump  machines;  longwall 
retrievers;  locomotives;  lube  units;  mine 
sealant  machines;  personnel  cars; 
hydraulic  pump  machines;  rock  dusting 
machines;  roof^floor  drills;  shuttle  cars; 
tractors;  utility  trucks;  water  spray  imits 
and  weldere. 

Estimates  of  Current  Use.  Estimates  of 
the  ciurent  inventory  of  diesel  engines 
in  the  mining  industry  are  displayed  in 
Table  II-l.  Not  all  of  these  engines  are 
in  actual  use.  Some  may  be  retained 
rather  than  junked,  and  othera  are 
spares.  MSHA  has  been  careful  to  take 
this  into  account  in  developing  cost 
estimates  for  this  proposed  rule;  its 
assumptions  in  this  regard  are  detailed 
in  the  Agency's  PREA. 


Table  IH.— Diesel  Equipment  in  Three  Mining  Sectors 


Mine  type 


Underground  Coei  .. 

SfflM*  

Large 

Underground  M/NM 

Smei'  

Large „.. 

Surface  Coal 

Smal«  

Large — 

Sunac«M/NM  


tMines> 


971 

426 

545 

261 

130 

131 

1.673 

1.175 

498 

10.474 


«  Mines  w/ 


»173 

15 

158 

2036 

82 

121 

'1.673 

1.175 

498 

•10.474 


«  Engines 


*  2.950 

50 

2.900 

•4,100 

625 

3,475 

•22.000 

7.000 

15,000 

^097.000 


Notaa  on  Table  H-l: 

milLfi??!!!!!?  iStJ^^  "^^ygy  1*™**^  '2S[?  ™**  w«h  toss  Itian  20  miners  as  "smair  mines,  and  those  with  20  or  more 
Sr^SiSr**^  J?**  5^  *JP  difjerences  in  operation.  However,  n  examining  the  impact  of  the  proposed  regulations  on  the  rninina  commu- 
II!S:..':Si^J=S2S?^*!Sl!l!  ^^ ^^'^!^  AdmiriWration  definition  for  smaJrmines,^^  refers  to^?5oyer?wSh5W SrptoyeS  wTSJ 

[3)  Data  from  MSHA  approval  and  certification  center.  Oct  95. 


i 


4|  Actual  inventory,  rounded  to  nearest  50. 

B.  l!?n^^  '*^**' ■  January  1998  count,  by  MSHA  iracectors.  of  underground  mines  that  use  dwsel  powered  equipmeni 

®  2!L!f*™^il2LS?2l°"-*  '^^S^  ^^  **^  ^  MSHThipectors,  of  dinei  powered  equipment  norrSfyinW^ 

H  i^  ***  SSffT*!?^  •*  •"  »"*•**  "»•  "**»  *^  "o^  <*•«*  powered  equipment        ^^ 

(8  Based  on  MSHA  inventory  of  25%  of  surface  coal  mines.  ^^      ^^ 

(9)  MSHA  assumes  all  surface  M/NM  mines  use  some  dwsei  engines. 

(10)  Derived  t>y  applying  ratios  (engines  per  mine)  from  MSHA  inventory  of  surface  coal  mines  to  M/NM  mines. 


As  noted  in  Table  II-l.  a  majority  of 
underground  metal  and  nonmetal 
mines,  and  all  surface  mines,  use  diesel- 
powered  equipment.  This  is  not  true  in 
underground  coal  mines — in  no  small 
measure  because,  as  discussed  later  in 
this  part,  several  key  underground  coal 
states  have  for  many  years  banned  the 
use  of  diesel-powered  equipment  in 
such  mines. 

Neither  the  diesel  engines  nor  the 
diesel-powered  equipment  are  identical 
from  sector  to  sector.  This  relates  to  the 


equipment  needs  in  each  sector.  This  is 
important  information  because  the  type 
of  engine,  and  the  type  of  equipment  in 
which  it  is  installed,  can  have  important 
consequences  for  particulate  production' 
and  control. 

As  the  horsepower  size  of  the  engine 
increases,  the  mass  of  dpm  emissions 
produced  per  hour  increases.  (A  smaller 
engine  may  produce  the  same  or  higher 
levels  of  particulate  emissions  per 
volume  of  exhaust  as  a  large  engine,  due 
to  the  airflow,  but  the  mass  of 


particulate  matter  increases  with  the 
engine  size).  Accordingly,  as  engine  size 
increases,  control  of  emissions  may 
require  additional  efforts. 

Diesel  engines  in  metal  and  nonmetal 
underground  mines,  and  in  surface  coal 
mines,  range  up  to  750  HP  or  greater,  by 
contrast,  in  underground  coal  mines,  the 
average  engine  size  is  less  than  150  HP. 
The  reason  for  this  disparity  is  the 
nature  of  the  equipment  powered  by 
diesel  engines.  In  underground  metal 
and  nonmetal  mines,  and  surface  mines. 
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diesel  engines  are  widely  used  in  all 
types  of  equipment  —  both  the 
equipment  used  under  the  heavy 
stresses  of  production  and  the 
equipment  used  for  support.  By 
contrast,  the  great  majority  of  the  diesel 
usage  in  undergroimd  coal  mines  is  in 
support  equipment.  For  example,  in 
undei'ground  metal  and  nonmetal 
mines,  of  the  approximate  4,100  pieces 
of  diesel  equipment  normally  in  use, 
about  1.800  units  are  for  loading  and 
hauling.  By  contrast,  of  the  approximate 
3.000  pieces  of  diesel  equipment  in 
underground  coal.  MSHA  estimates  that 
less  than  50  pieces  are  for  coal  haulage. 
The  largest  (Uesel  engines  are  used  in 
surface  operations;  in  undergroimd 
metal  and  nonmetal  mines,  the  size  of 
the  engine  can  be  limited  by  the  size  of 
the  shaft  opening. 

The  type  of  equipment  in  the  sectors 
also  varies  in  another  way  that  can 
affect  particulate  control  directly,  as 
well  as  constrain  engine  size.  In 
imdergroimd  coal,  equipment  that  is 
used  in  face  (production)  areas  of  the 
coal  mine  must  be  MSHA-approved  Part 
36  permissible  equipment.  These 
locations  are  the  areas  where  methane 
gas  is  likely  to  acciunulate  in  higher 
concentrations.  This  includes  the  in-by 
section  starting  at  the  tailpiece  (coal 
diunp  point)  and  all  returns.  Part  36 
permissible  equipment  for  coal  requires 
the  use  of  flame  arrestere  on  the  intake 
and  exhaust  systems  and  siuface 
temperature  control  to  below  302''F.  As 
discussed  in  more  detail  elsewhere  in 
this  notice,  the  cooler  exhaust  from 
these  permissible  pieces  of  equipment 
permits  the  direct  installation  of 
particulate  filtration  devices  such  as 
paper  type  filtera  that  cannot  be  used 
directly  on  engines  with  hot  exhaust.  In 
addition,  the  permissibiUty 
requirements  have  had  the  effect  of 
lii^iting  engine  size.  This  is  because 
prior  to  MSHA's  issuance  of  a  diesel 
equipment  rule  in  1996,  surface 
temperature  control  was  done  by  water 
jacketing.  This  limited  the  horsepower 
range  of  the  permissible  engines  because 
manufacturere  have  not  expended 
resources  to  develop  systems  that  could 
meet  the  302'F  surface  temperature 
limitation  using  a  water  jaueted 
tuibocharger. 
"-^     In  the  future,  larger  engines  may  be 
used  on  permissible  equipment,  because 
the  new  diesel  rule  allows  the  use  of 
new  technologies  in  lieu  of  water 
jacketing.  This  new  technology,  plus  the 
introduction  of  air-charged  aftercoolers 
on  diesel  engines,  may  lead  to  the 
appUcation  of  larger  size  diesel  engines 
for  underground  coal  production  units. 
Mweover.  if  manufacturere  choose  to 
develop  this  type  of  technology  for 


undergroimd  coal  production  units,  the 
number  of  diesel  production  machines 
may  increase. 

loere  are  also  a  few  undergroimd 
metal  and  nonmetal  mines  that  are 
gassy,  and  these  require  the  use  of  Part 
36  permissible  equipment.  Permissible 
equipment  in  metal  and  nonmetal  mines 
must  be  able  to  control  surface 
temperatures  to  400"F.  MSHA  estimates 
that  there  are  currently  less  than  15 
metal  and  nonmetal  mines  classified  as 
gassy  and  which,  therefore,  must  use 
Part  36  permissible  equipment  if  diesels 
are  utilized  in  areas  where  permissible 
equipment  is  required.  These  gassy 
metal  and  ntnunetal  mines  have  been 
using  the  same  permissible  engines  and 
power  packages  as  those  approved  for 
undei'ground  coal  mines.  (MSHA  has 
not  certified  a  diesel  engine  exclusively 
for  a  Part  36  permissible  machine  for  the 
metal  and  nonmetal  sector  since  1985 
and  has  certified  only  one  permissible 
power  package;  however,  that  engine 
model  has  bmn  retired  and  is  no  longer 
available  as  a  new  purchase  to  the 
industry).  As  a  result,  these  mines  are  in 
a  similar  situation  as  underground  coal 
mines:  engine  size  (and  thus  dpm 
production  of  each  engine)  is  more 
limited,  and  the  exhaust  is  cool  enough 
to  add  the  paper  type  of  filtration  device 
directly  to  the  equipment. 

In  nongassy  undo^ground  metal  and 
nonmetal  mines,  and  in  all  surfiaoe 
mines,  mine  operators  can  use 
conventional  construction  equipment  in 
their  production  sections  wiUiout  the 
need  for  modifications  to  the  machines. 
Two  examples  are  haulage  vehicles  and 
dump  trucks.  Some  construction 
vehicles  may  be  redesigned  and 
articulated  for  sharper  turns  in 
underground  mines;  however,  the 
engines  are  still  the  industrial  tyi>e 
construction  engines.  As  a  result,  these 
mines  can  and  do  use  engines  with 
larger  horsepower.  At  the  same  time, 
since  the  exhaust  is  not  cooled,  paper- 
type  filters  cannot  be  added  directly  to 
this  equipment  without  first  adding  a 
water  scmbber.  heat  exchanger  or  other 
cooling  device.  The  same  is  true  for  the 
equipment  used  in  outby  areas  of  coal 
mines,  where  the  methane  levels  do  not 
require  the  use  of  permissible 
equipment. 

Future  Demand  and  Emissions. 
MSHA  expects  there  will  be  more 
diesel-powered  equipment  added  to  the 
Nation's  mines.  While  other  types  of 
power  sources  for  mining  equipment  are 
available,  many  in  the  mining  industry 
believe  that  diesel  power  provides  both 
safety  and  economic  advantages  over 
alternative  power  sources  available 
today.  Not  many  studies  have  been  done 
recently  on  these  contentions,  and  the 


studies  which  have  been  reviewed  by 
MSHA  do  not  clearly  support  this 
hypothesis;  but  as  long  as  this  view 
remains  prevalent,  continued  growth  is 
likely. 

There  are  additional  factors  that  could 
increase  growth.  As  noted  above, 
permissible  equipment  can  now  be 
designed  in  such  a  way  to  permit  the 
use  of  larger  engines,  and  in  tum  more 
use  of  diesel-powered  production 
equipment  in  underground  coal  and 
other  gassy  mines.  Moreover,  state  laws 
banning  the  use  of  diesel  engines  in  the 
underground  coal  sector  are  under 
attack.  As  noted  in  section  8  of  this  part, 
until  recenUy.  three  major  underground 
coal  sUtes,  Pennsylvania,  West  Virginia, 
and  Ohio,  have  prohibited  the  use  of 
diesel  engines  in  underground  coal 
mines.  In  late  1996.  Pennsylvania 
passed  legislation  (PA  Senate  Bill  No. 
1643)  permitting  such  use  under 
conditions  defined  in  the  statute.  West 
Virginia  passed  legislation  lifting  its  ban 
as  of  May,  1997  (WV  House  Bill  2890), 
subject  to  regulations  to  be  developed 
by  a  joint  labor-industry  commission. 
This  makes  the  need  to  address  safety 
and  health  concerns  about  the  use  of 
such  mmnes  very  pressing. 

In  thelong  term,  the  mining 
industry's  diesel  fleet  will  become 
cleaner,  even  if  the  size  of  the  fleet 
expands.  This  is  because  the  old  engines 
will  eventually  be  replaced  by  new 
engines  that  will  emit  fewer  particulates 
th»n  they  do  at  present.  As  discussed  in 
Section  4  of  this  part.  EPA  regulations 
limiting  the  emissions  of  particulates 
and  various  gasses  from  new  diesel 
raigines  are  already  being  implemented 
for  some  of  the  smaller  engines  used  in 
mining.  Under  a  defined  schedule,  these 
new  standards  will  soon  apply  to  other 
new  engines,  including  the  larger 
engines  used  in  mining.  Moreover,  over 
time,  the  emission  standards  which  new 
engines  will  have  to  pass  will  become 
more  and  more  stringent.  Under 
international  accords,  imported  engines 
are  also  likely  to  be  cleaner:  European 
countries  have  already  established  more 
stringent  emission  requirements 
(Needham.  1993;  Sauerteig.  1995). 
Based  on  the  faasibiUty  using  the 
estimator,  new  engine  technology, 
catalytic  converters,  and  current 
ventilation  should  reduce  dp  levels 
down  below  the  40(>icum'.  However,  to 
reduce  to  the  160Tcum3  level,  dp  filters 
or  cabs  will  still  be  needed  on  a  certain 
number  of  equipment,  based  on  mining 
conditions  and  diesel  usage.  The 
particulate  index  values  listed  for  the 
MSHA  approved  engines  provides 
information  on  the  dp  emissions  and 
also  can  be  used  to  help  determine  how 
low  engine  technology  alone  can  lower 
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dp  exposures.  When  filters  are  used,  the 
cleaner  engines  allow  the  filters  to  last 
longer  between  change  out  or  cleaning. 
The  newer  technology  engines, 
especially  the  electronic  models,  also 
add  the  benefit  of  diagnostic  control. 
The  engines  computer  can  inform  the 
mechanic  on  the  condition  of  the  engine 
and  warn  the  mechanic  when  an  engine 
is  in  need  of  maintenance. 

But  MSHA  beUeves  that  turnover  of 
the  mining  fleet  to  these  new,  cleaner 
engines  will  take  a  very  long  time 
because  the  mining  industry  tends  to 
purchase  for  mining  use  older 
equipment  that  is  being  discarded  by 
other  industries.  In  the  meantime,  the 
particulate  burden  on  miners  as  a  group 
is  expected  to  remain  at  current  levels 
or  even  grow. 

(2)  Diesel  Exhaust  and  Diesel    ' 
Particulate.  The  emissions  from  diesel 
engines  are  actually  a  complex  mixture 
of  compounds,  containing  gaseous  and 
particulate  fractions.  The  specific 
composition  of  the  diesel  exhaust  in  a 
mine  will  vary  with  the  type  of  engines 
being  used  and  how  they  are  used. 
Factors  such  as  type  of  hiel.  load  cycle, 
engine  maintenance,  tuning,  and 
exhaust  treatment  will  affect  the 
composition  of  both  the  gaseous  and 
particulate  fractions  of  the  exhaust.  This 
complexity  is  compounded  by  the 
multitude  of  environmental  settings  in 
which  diesel-powered  equipment  is 


operated.  Elevation,  for  example,  is  a 
factor.  Nevertheless,  there  are  a  few 
basic  facts  about  diesel  emissions  that 
are  of  general  applicability. 

The  gaseous  constituents  of  diesel 
exhaust  include  oxides  of  carbon, 
nitrogen  and  sulfur,  alkanes  and  alkenes 
(e.g..  butadiene),  aldehydes  (e.g., 
formaldehyde),  monocyclic  aromatics 
(e.g.,  benzene,  toluene),  and  polycyclic 
aromatic  hydrocarbons  (e.g.. 
phenanthrene.  fluoranthene).  The 
oxides  of  nitrogen  (NO.)  are  worth 
particular  mention  because  in  the 
atmosphere  they  can  precipitate  into 
particulate  matter.  Thus,  controlling  the 
emissions  of  NO.  is  one  way  that  engine 
manufacturers  can  control  particulate 
production  indirectly.  (See  Section  4  of 
this  part.) 

The  particulate  fraction  of  diesel 
exhaust — what  is  known  as  soot — is 
made  up  of  very  small  individual 
particles.  Each  particle  consists  of  an 
insoluble,  elemental  carbon  core  and  an 
adsorbed,  surface  coating  of  relatively 
soluble  organic  carbon  (hydrocarbon) 
compounds.  There  can  be  up  to  1,800 
different  organic  compounds  adsorbed 
onto  the  elemental  carbon  core.  A 
portion  of  this  hydrocarbon  material  is 
the  result  of  incomplete  combustion  of 
fuel;  however,  the  majority  is  derived 
frt>m  the  engine  lube  oil.  In  addition,  the 
diesel  particles  contain  a  fraction  of 
non-organic  adsorbed  materials. 


Diesel  particles  released  to  the  '' 

atmosphere  can  be  in  the  form  of 
individual  particles  or  chain  aggregates 
(Vuk.  Jones,  and  Johnson,  1976).  In 
underground  coal  mines,  more  than 
90%  of  these  particles  and  chain 
aggregates  are  submicrometer  in  size — 
i.e.,  less  than  1  micrometer  (1  micron) 
in  diameter.  In  underground  metal  and 
nonmetal  mines,  a  greater  portion  of  the 
aggregates  may  be  larger  than  1  micron 
in  size  because  of  the  equipment  used. 
Dust  generated  by  mining  and  crushing 
of  material — e.g..  silica  dust,  coal  dust, 
rock  dust — is  generally  not 
submicrometer  in  size. 

Figure  H-l  shows  a  typical  size 
distribution  of  the  particles  foimd  in  the 
environment  of  a  mine  that  uses 
equipment  powered  by  diesel  engines 
(Cantrell  and  Rubow.  1992).  The  vertical 
axis  represents  relative  concentration, 
and  the  horizontal  axis  the  particle 
diameter.  As  can  be  seen,  the 
distribution  is  bimodal.  with  dpm 
generally  being  well  less  than  1  |un  in 
size  and  dust  generated  by  the  mining 
process  being  well  greater  than  1  ^un. 
Because  of  their  small  size,  even  when 
diesel  particles  are  present  in  large 
quantities,  the  environment  might  not 
be  perceived  as  "dusty".  Rather,  the 
perception  might  be  primarily  of  a 
vaporous,  dirty  and  smelly  "soot"  or 
"smoke". 


Figure  IM  -Typical  distribution  of  dpin 
relative  to  distribution  of  other  mining 
particulates. 
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The  particulate  natiue  of  diesel  soot 
has  special  significance  for  the  mining 
community,  which  has  a  history  of 
significant  health  and  safety  problems 
associated  with  dusts  in  the  mining 
atmosphere.  As  a  result  of  this  long 
experience,  the  mining  community  is 
familiar  with  the  standard  techniques  to 
control  particulate  concentrations.  It 
knows  how  to  use  ventilation  systems, 
for  example,  to  reduce  dust  levels  in 
imderground  mines.  It  knows  how  to 
water  dowm  particulates  capable  of 
being  impacted  by  that  approach,  and  to 
divert  particulates  away  &t>m  where 
miners  are  actively  working.  Moreover, 
the  mining  community  has  long 
experience  in  the  sampling  and 
measurement  of  particulates — and  in  all 
the  problems  associated  therewith. 
Miners  and  mine  operators  are  very 
familiar  with  sampling  devices  that  are 
worn  by  miners  during  normal  woric 
activities  or  placed  in  specific  locations 
to  collect  dust.  They  understand  the 
significance  of  sample  integrity,  the* 
validity  of  laboratory  analysis,  and  the 
concept  of  statistical  error  in  individual 
samples.  They  know  that  weather  and 
mine  conditions  can  affect  particulate 
production,  as  can  changes  in  mine 
operations  in  an  area  of  the  mine. 
MSHA  and  the  former  Bureau  of  Mines 
have  conducted  considerable  research 
into  these  topics.  While  the  mining 
community  has  often  argued  over  these 
points,  and  continues  to  do  so.  the 
sophistication  of  the  arguments  reflects 
the  thorough  familiarity  of  the  mining 
community  with  particulate  sampling 
and  analysis  techniques. 

(3)  Methods  Available  to  Measure 
DPM.  There  are  a  number  of  methods 
which  can  measiue  dpm  concentrations 
with  reasonable  accuracy  when  it  is  at 
high  concentrations  and  when  the 
purpose  is  exposure  assessment. 


Measurements  for  the  purpose  of 
compUanoe  determinations  must  be 
more  accurate,  especially  if  they  are  to 
measure  compliance  with  a  dpm 
concentration  as  low  as  200  Mg/m'  or 
lower.  It  is  with  these  considerations  in 
mind  that  MSHA  has  carefully  analyzed 
the  available  methods  for  measuring 
dpm. 

Conunents.  In  its  advanced  notice  of 
proposed  rulemaking  (ANPRM)  in  1992. 
MSHA  sought  information  on  whether 
there  are  methodologies  available  for 
assessing  occupationiBd  exposures  to 
diesel  puliculate. 

Some  commenters  argued  that  at  that 
time  there  was  no  validated  sampling 
method  for  diesel  exhaust  and  there  had 
been  no  vaUd  analytical  method 
developed  to  determine  the 
concentration  of  diesel  exhaust. 
According  to  the  American  Mining 
Congress.  (AMC 1992).  sampling 
methods  commonly  in  use  were 
prototypic  in  nature,  were  primarily 
being  utilized  by  government  agencies 
and  were  subject  to  interference. 
Commenters  also  stated  that  sampling 
instnunentation  was  not  commercially 
available  and  that  the  analytical 
procedures  could  only  be  conducted  in 
a  limited  number  of  laboratories. 
Several  industry  oommentns  submitted 
results  of  studies  to  support  their       « 
position  (m  problmns  vnih  measuring 
diesel  particulate  in  imderground 
mines.  A  problon  with  sampler 
performance  was  noted  in  a  study  using 
prototype  dichotomous  sampling 
devices.  Another  commenter  indicated 
that  the  prototype  sampler  developed  by 
the  former  Bureau  of  Mines  (disciiissed 
later  in  this  section)  for  collecting  the 
submicrometer  respirable  dust  was 
difficult  to  assemble  but  easy  to  use.  and 
that  no  problems  were  encountered. 
Problems  associated  with  gravimetric 
analysis  were  also  noted  in  assessing  a 


short  term  exposure  limit  (STEL). 
Anothw  commenter  (Morton,  1992) 
indicated  the  cost  of  the  sampling  was 
prohibitive. 

Another  issue  addressed  by 
commenters  to  the  1992  ANPRM  was 
"Are  existing  sampling  and  exposure 
mcmitoring  methods  sufficiently 
sensitive,  aociuate  and  relihble?"  If  not, 
what  methods  would  be  more  suitable? 
Some  commenters  indicated  their  views 
that  sampUng  methods  had  not  been 
validated  at  that  time  for  compliance 
sampling.  They  asserted  that,  depending 
on  the  level  of  measurement,  both  the 
size  selective  and  elemental  carbon 
techniques  have  some  utiUty.  The 
measurement  devices  give  a  precise 
measurement;  however,  because  of 
interferants.  corrections  may  need  to  be 
made  to  obtain  an  accurate 
measurement.  Commenters  also 
expressed  the  view  that  all  of  the 
sampling  devices  are  sophisticated  and 
require  scnne  expertise  to  assemble  and 
analyze  the  results,  and  that  MSHA 
should  rely  on  outside  agencies  to 
evaluate  and  validate  the  sampling 
methods.  An  on-board  sampler  being 
developed  by  Michigan  Technological 
University  was  the  oily  other  emission 
measiuement  technology  discussed  in 
the  conunents.  However,  this  device  is 
still  in  the  development  stage.  Another 
commenter  indicated  that  the  standard 
should  be  based  on  the  hazard  and  that 
the  standard  would  force  the 
development  of  measurranent 
technology. 

Subndcmmeter  Sam^ing.  The  former 
Bureau  of  Mines  (BCA4)  submitted 
information  on  the  development  of  a 
prototype  dichotomous  impector 
sampling  device  that  separates  and 
collects  the  submicrometer  respirable 
particulate  from  the  respirable  dust 
sampled  (See  Figure  II-2). 
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Figure  II-  2 
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The  sampling  device  was  designed  to 
help  measure  dpm  in  coal  mine 
environments,  when,  as  noted  in  the 
last  section  of  this  part,  nearly  all  the 
dpm  is  submicrometer  (less  than  1 
micron)  in  size.  In  its  submission  to 
MSHA.  the  former  BOM  noted  it  had 
redesigned  a  prototype  and  had  verified 
the  sampler's  performance  through 
laboratory  and  field  tests. 

As  used  by  the  former  BOM  in  its 
research,  the  submicrometer  respirable 
particulate  was  collected  on  a  pre- 
weighed  filter.  Post-weighing  of  the 
filter  provides  a  measure  of  me 
submicrometer  respirable  particulate. 
The  relative  insensitivity  of  the 
gravimetric  method  only  allows  for  a 
lower  limit  of  detection  of 
approximatelv  200  n%/m^. 

Because  suomicrometer  respirable 
particulate  can  contain  particulate 
material  other  than  diesel  particidate, 
measurements  can  be  subject  to 


interference  from  other  submicrometer 
particulate  material. 

NIOSH  Method  5040.  In  resp<mse  to 
the  ANPRM,  NIOSH  submitted 
information  relative  to  the  development 
of  a  sampling  and  analytical  method  to 
assess  the  diesel  particulate 
concentration  in  an  environment  by 
measuring  the  amount  of  total  carbon. 

As  discussed  earlier  in  this  part, 
diesel  particulate  consists  of  a  core  of 
elemental  carbon  (EC),  adsorbed  organic 
carbon  (OC)  compounds,  sulfates,  vapor 
phase  hydrocarbons  and  traces  of  other 
compounds.  The  method  developed  by 
NIOSH  provides  for  the  collection  of  a 
sample  on  a  quartz  fiber  filter.  The  filter 
is  mounted  in  an  open  face  filter  holder 
that  allows  for  the  sample  to  be 
uniformly  deposited  on  the  filter 
siufiace.  After  sampling,  a  section  of  the 
filter  is  analyzed  using  a  thermal-optical 
technique  (Birch  and  Gary,  1996).  This 
technique  allows  the  EC  and  OC  species 


to  be  separately  identified  and 
quantified.  Adding  the  EC  and  OC 
species  together  provides  a  measiue  of 
the  total  carbon  concentration  in  the 
environment.  This  is  indicated 
diagrammatically  in  Figure  0-3. 

Studies  have  shown  that  the  siun  of 
the  caifoon  (C)  components  (EC-fOC) 
associated  with  dpm  accounts  for  80- 
85%  of  the  total  dpm  concentration 
when  low  sulfur  fuel  is  used  (Birch  and 
Cary.  1996).  Since  the  TCJ}PM 
relationship  is  consistent,  it  provides  a 
method  for  determining  the  amount  of 
dpm. 

The  method  can  detect  as  little  as  1 
\L  g/m3  of  TC.  Moreover,  NIOSH  has 
investigated  the  method  and  found  it  to 
meet  NIOSH's  accuracy  criteri(»i 
(NIOSH,  1995);  i.e.,  that  measurements 
come  within  25  percent  of  the  true  TC 
concentration  at  least  95  percent  of  the 
time. 
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Figure  II-3 
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NIOSH  Method  504b  is  directly 
applicable  for  the  determination  of 
diesel  particulate  levels  in  underground 
metal  and  nonmetal  mines.  The  only 
potential  soiirces  of  carbon  in  such 
mines  would  be  organic  carbon  from  oil 
mist  and  cigarette  smoke.  Oil  mist  may 
occiu  when  diesel  equipment 
malfunctions  or  is  in  need  of 
maintenance. 

MSHA.  currently,  has  no  data  as  to 
the  frequency  of  occurrence  or  the 
magnitude  of  the  potential  interference 
frt)m  oil  mist.  However,  during  studies 
conducted  by  MSHA  to  evaluate 
different  methods  used  to  measure 
diesel  particulate  concentrations  in 
underground  mines,  MSHA  has  not 
encountered  situations  where  oil  mist 
was  found  to  be  an  interferant. 
Moreover,  the  Agency  assumes  that  full 
operator  implementation  of 
maintenance  standards  to  minimize 
dpm  emissions  (which  are  part  of 
MSHA's  proposed  rule)  will  minimize 
any  remaining  potential  for  such 
interference.  MSHA  welcomes 
comments  or  data  relative  to  oil  mist 
interference.  Qgarette  smoke  is  under 
the  control  of  operators,  during 
sampling  times  in  particular,  and  hence 
should  not  be  a  consideration. 

While  samples  in  underground  metal 
and  nonmetal  mines  could  be  taken 
with  a  submicrometer  impactor,  this 
could  lead  to  underestimating  the  total 
amount  of  dpm  present.  This  is  because 
the  fraction  of  dpm  particles  greater 
than  1  micron  in  size  in  the 
environment  of  noncoal  mines  can  be  as 
great  as  20%  (Vuk,  Jones,  and  Johnson, 
1976). 


When  sampling  diesel  particulate  in 
coal  mines,  the  NIOSH  method 
reconunends  that  a  si>ecialized  impactor 
with  a  submicrometer  cut  point,  such  as 
the  one  developed  by  the  former  BOM, 
be  used.  Use  of  the  siibmicron  impactor 
minimizes  the  collection  of  coal 
particles,  which  have  an  organic  carbon 
content.  However,  if  10%  of  coal 
particles  are  submicron,  this  means  that 
up  to  200  micrograms  of  submicrometer 
coal  dust  could  be  collected  in  face 
areas  imder  ciurent  coal  dust  standards. 
Accordingly,  for  samples  collected  in 
imderground  coal  mines,  an  adjustment 
may  have  to  be  made  for  interference 
from  submicrometer  coal  dust;  however, 
outby  areas  where  little  coal  mine  dust 
is  present  may  not  need  such  an 
adjustment. 

NIOSH  further  recommends  that  in 
using  its  method  in  coal  mines,  the 
sample  only  be  analyzed  for  the  EC 
component.  Measuring  only  the  EC 
component  ensures  that  only  diesel 
particulate  material  is  being  measured 
in  such  cases.  However,  there  are  no 
established  relationships  between  the 
concentration  of  EC  and  total  dpm 
under  various  operating  conditions. 
(The  organic  carbon  component  of  dpm 
can  vary  with  engine  type  and  duty 
cycle;  hence,  the  amount  of  whole  dpm 
present  for  a  measured  amount  of  EC 
may  vary).  The  Agency  welcomes  data 
and  suggestions  that  would  help  it 
ascertain  if  and  how  measurements  of 
submicrometer  elemental  carbon  could 
realistically  be  used  to  measure  dpm 
concentrations  in  imdergroimd  coal 
mines. 

Although  NIOSH  Method  5040 
requires  no  specialized  equipment  for 


collecting  a  dpm  sample,  the  sample 
would  most  probably  require  analysis 
by  a  commercial  laboratory.  MSHA 
recognizes  that  the  number  of  - — 

laboratories  currently  capable  of 
analyzing  samples  using  the  thermal- 
optical  method  is  limited.  However, 
there  are  niunerous  laboratories 
available  that  have  the  ability  to  perform 
a  TC  analysis  without  identifying  the 
different  species  of  carbon  in  the 
sample.  Total  carbon  determinations 
using  these  laboratories  would  provide 
the  mine  with  good  information  relative 
to  the  levels  of  dpm  to  «^ch  miners  are 
potentially  exposed.  MSHA  believes 
that  once  there  is  a  need  (e.g.,  as  a  result 
of  the  requirements  of  the  proposed 
rule),  more  commercial  laboratories  will 
develop  the  capability  to  analyze  dpm 
samples  using  the  thermo-optical 
analytical  tnethod.  Currently,  the  cost  to 
analyze  a  submicrometer  particulate 
sample  for  its  TC  content  ranges  from 
$30  to  $50.  This  cost  is  consistent  with 
costs  associated  with  similar  analysis  of 
minerals  such  as  quartz. 

RCD  Method.  Another  method, 
referred  to  as  the  Respirable 
Combustible  Dust  Method  (RCD),  has 
been  developed  in  Canada  for 
measuring  dpm  concentrations  in 
noncoal  mines.  Respirable  dust  is 
collected  with  a  respirable  dust  sampler 
consisting  of  a  10  millimeter  nylon 
cyclone  and  a  filter  capsule  containing 
a  preMreighed,  preconditioned  silver 
membrane  filter.  Samples  are  collected 
at  a  flow  rate  of  1.7  liters  pa-  minute. 
The  respirable  sample  coUected 
includes  both  combiistible  and 
noncombustible  particulate  matter. 


58130 


Federal  Register /Vol.  63,  No.  209 /Thursday.  October  29.  1998 /Proposed  Rules 


Samples  collected  in  accordance  with 
the  RQ)  method  require  analysis  by  a 
commercial  laboratory.  Total  respirable 
dust  is  determined  gravimetrically  by 
weighing  the  filter  after  the  sample  is 
collected.  After  the  sample  has  been 
subjected  to  a  controlled  combustion 
process  at  400  *C  for  two  hours,  the 
remainder  of  the  sample  is  weighed,  and 
the  amount  of  the  particulate  burned  off 
determined  by  subtraction.  This  is  the 
RCD.  The  combustible  particulate 
matter  consists  of  the  soluble  organic 
fraction,  the  EC  core  of  the  dpm,  and 
any  other  combustible  material 
collected.  Thus,  only  a  portion  of  the 
RCD  is  attributable  to  dpm.  Oil  mist  and 
other  combustible  matter  collected  on 
the  filter  are  interfarants  that  can  affect 
the  accuracy  of  dpm  concentration 
determination  using  this  method. 
Because  the  mass  of  RCD  is  determined 
by  weighing,  the  relative  insensitivity  of 
this  method  is  similar  to  that  obtained 
with  the  size  selective  gravimetric 
method  (approximately  200  ^g/m^). 

One  commenter  (Inco  Limited) 
indicated  experience  with  this  method 
for  identifying  diesel  particulate  in  their 
mining  operations  and  suggested  that 
this  technique  may  be  appropriate  for 
determining  eight  hour  exposures. 
Although  this  method  was  commonly 
used  by  the  commenter  for  assessing 
dpm  levels,  concerns  for  the  efficiency 
of  the  cyclones  used  to  sample  the 
respirable  fraction  of  the  particulate 
along  with  interference  firam  oil  mist 
were  expressed. 

Canada  is  now  experimenting  with 
the  use  of  a  submicron  impactor  with 
the  RCD  method. 

Sampler  Availability.  The 
components  for  conducting  sampling 
according  to  the  submicrometer  and  the 
RCD  methods  are  commercially 
available,  as  are  those  for  NIOSH 
Method  5040,  without  a  submicrometer 
particulate  separator  (impactor). 

A  reusable  unpactor  can  be 
manufactured  by  machine  shops 
following  the  design  specifications 
developed  by  the  former  U.S.  Bureau  of 
Mines  (BOM  IC  9324, 1992).  The  use  of 
the  size-selective  samplers  requires 
some  training  and  laboratory  time  to 
prepare  the  impaction  plate  and 
assemble  the  unit.  The  cost  to 
manufacture  the  size-selective  units  is 
approximately  $35. 

In  addition,  MSHA  has  requested 
NIOSH  to  develop  and  provide  a 
commercially  available  disposable 
submicrometer  particulate  separator  that 
would  be  used  %vith  existing  personal 
respirable  dust  sampling  equipment. 
The  commercially  available  separator 
will  be  manufrictured  according  to 
design  criteria  specified  by  NIOSH.  It  is 


anticipated  that  other  sampling 
instrument  manufacturers  %vill  develop 
commercial  units  once  there  is  an 
estabhshed  need  for  such  a  sampling 
device. 

Use  of  Alternative  Surrogates  to 
Assess  DPM  Concentrations.  A  number 
of  commenters  on  the  ANPRM  indicated 
that  a  number  of  surrogates  were 
available  to  monitor  diesel  particulate. 
Of  the  surrogates  suggested,  the  most 
desirable  to  use  would  be  carbon 
dioxide  because  of  its  ease  of 
measurement.  In  1992  the  former 
Bureau  of  Mines  (BOM  IC  9324. 1992) 
reported  on  research  being  conducted  to 
investigate  the  use  of  COj  as  a  surrogate 
to  assess  mine  air  quahty  where  diesel 
equipment  is  utilized.  However,  because 
the  relationship  between  OO2  and  other 
exhaust  components  depends  on  the 
number,  type  and  duty  cycle  of  the 
engines  in  operation,  no  acceptable 
measurement  method  based  on  the  use 
of  CO2  has  been  developed. 

(4)  Reducing  Soot  at  the  Source — 
Engine  Standards.  One  way  to  limit 
diesel  particulate  emissions  is  to 
redesign  diesel  engines  so  they  produce 
fewer  pollutants.  Engine  manufactiuers 
around  the  world  are  being  pressed  to 
do  this  pursuant  to  environmental 
regulations.  These  cleaner  engine 
requirements  are  sometimes  referred  to 
as  tailpipe  standards  because 
compliance  is  measured  by  checking  for 
pollutants  as  the  exhaust  emerges  from 
the  engine's  tailpipe — before  any 
aftertreatment  devices.  This  section 
reviews  developments  in  this  area,  and 
explains  the  relationship  between  the 
environmental  standards  on  new 
engines  and  MSHA  engine  "approval" 
requirements. 

The  Clean  Air  Act  and  Mobile 
Sources.  The  Clean  Air  Act  authorized 
the  Federal  Environmental  Protection 
Agency  (EPA)  to  establish  nationwide 
standards  for  new  mobile  vehicles, 
including  those  powered  by  diesel 
engines.  These  standards  are  designed, 
over  time,  to  reduce  the  volume  of 
certain  harmful  atmospheric  pollutants 
emanating  from  mobile  sources: 
particulate  matter,  nitrogen  oxides 
(which  as  previously  noted,  can  result 
in  the  generation  of  particulates  in  the 
atmosphere),  hydnx^rbons  and  carbon 
monoxide. 

CaUfomia  has  its  own  standards.  New 
engines  destined  for  use  in  California 
must  meet  standards  under  the  law  of 
that  State.  The  standards  are  issued  and 
administered  by  the  California  Air 
Resources  Board  (GARB).  In  recent 
years,  EPA  and  CARB  have  worked 
together  with  industry  in  establishing 
their  respective  standards,  so  most  of 
them  are  identical. 


Regulatory  responsibility  for 
implementation  of  the  Clean  Air  Act  is 
vested  in  the  Office  of  Mobile  Sources 
(OMS),  part  of  the  Office  of  Air  and 
Radiation  of  the  EPA.  Some  of  the 
discussion  which  follows  was  derived 
from  materials  which  can  be  accessed 
from  the  OMS  home  page  on  the  World 
Wide  Web  at  (http://www.epa.gov/docs/ 
omswww/omsh(une.htm).  Information 
about  the  CARB  standards  may  be  found 
at  the  home  page  of  that  agency  at 
(http://www.arbis.arb.ca.gov/ 
homepage.btm). 

Engmes  are  generally  divided  into 
three  broad  categwies  for  purposes  of 
environmental  emissions  standards,  in 
accordance  with  the  primary  use  for 
which  the  type  of  engine  is  designed:  (1) 
cars  and  light  duty  trucks  (i.e.,  to  power 
passenger  transport):  (2)  heavy  duty 
trucks  (i.e.,  to  power  over-the-road 
hauling);  and  (3)  nonroad  vehicles  (i.e..  ~~ 
to  power  small  equipment,  construction 
equipment,  locomotives  and  other  non- 
highway  uses).  Engines  used  in  mining 
equipment  are  not  regulated  as  a 
separate  category  in  ibis  regard,  but 
engines  in  all  three  categories  are 
engaged  in  mining  work,  fix>m  generator 
sets  to  pickup  trucks  to  huge  earth 
movers  and  haulers. 

New  vs.  Used.  The  environmental 
tailpipe  requirements  are  applicable 
only  to  new  engines.  In  the  mining 
industry,  used  engines  are  often 
purchased:  and,  of  course,  the  existing 
fleet  consists  of  engines  that  are  not 
new.  Thus,  although  these  tailpipe 
requirements  will  bring  about  gradual 
reduction  in  the  overall  contribution  of 
diesel  pollution  to  the  atmosphere,  the 
beneficial  effects  on  mining 
atmospheres  may  require  a  longer 
timeframe,  absent  actions  to  accelerate 
the  turnover  of  mining  fleets  to  the 
cleaner  engines. 

In  underground  coal  mining.  MSHA 
has  already  taken  actions  which  will 
have  such  an  effect  on  the  fleet.  The 
diesel  equipment  rule  issued  in  Late 
1996  requires  that  by  November  25. 
1999,  all  diesel  equipment  used  in 
underground  coal  mines  use  an 
approved  engine  and  maintain  that 
engine  in  approved  condition  (30  CFR 
75.1907).  MSHA  expects  this  will  result 
in  the  replacement  of  about  47  percent 
of  the  diesel  engines  now  in  the 
undergroimd  coal  mine  inventory  with 
engines  that  emit  fewer  pollutants.  The 
timeframe  permitted  for  the  turnover 
was  based  upon  MSHA's  estimates  of 
the  useful  Ufe  in  an  underground 
mining  environment  of  the  "outby" 
equipment  involved. 

Technology-Forcing  Schedule.  As 
noted  above,  the  exact  environmental 
tailpipe  requirements  which  a  new 
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diesel  engine  must  meet  varies  with  the 
date  of  manufacture.  The  Clean  Air  Act, 
which  was  most  recently  amended  in 
1990,  establishes  a  schedule  for  the 
reduction  of  particular  pollutants  bom 
mobile  sources.  EPA  and  CARB, 
working  closely  with  the  diesel  engine 
industry,  have  endeavored  to  turn  this 
into  a  regulatory  schedule  that  forces 
technology  while  taking  into  account 
certain  technological  reaUties  (e.g., 
actions  taken  to  reduce  particulate 
emissions  may  increase  NOx  emissions, 
and  vice  versa).  Existing  EPA 
regulations  for  on-highway  engines 
(both  for  light  duty  vehicles  and  heavy 
duty  trucks)  and  non-road  engines 
schedule  the  tailpipe  standards  that 
must  be  met  for  the  rest  of  this  century. 
Agreements  between  EPA.  CARB  and 
the  engine  industry  are  now  leading  to 
proposed  rules  for  engine  standards  to 
be  met  during  the  early  part  of  the  next 
centiiry.  These  standards  will  be  stricter 
and  will  lower  the  levels  of  diesel 
emissions. 

Light-Duty  Engines.  The  current 
regmations  on  Ught  duty  vehicle 
engines  (cars  and  passenger  trucks)  were 
set  in  1991  (56  PR  25724).  EPA  is 
currently  considering  proposing  new 
standards  for  this  category.  Pursuant  to 
a  specific  requirement  in  the  Clean  Air 
Act  AmendmenU  of  1990.  EPA  is  to 
study  and  report  to  Congress  on  whether 
further  reductions  in  this  category 
should  be  pursued.  A  pubUc  workshop 
was  held  in  the  Spring  of  1997.  EPA 
plans  provide  for  a  draft  report  to  be 
available  for  pubUc  comment  by  Spring 
of  1998.  and  a  final  report  completed  by 
July  1998.  although  a  notice  of  citizen 
suit  has  been  filed  to  speed  the  process. 
Up-to-date  information  about  the 
progress  of  this  initiative  can  be  foimd 
at  the  home  page  for  the  study  (http:// 
www.epa.gov/omswww/tr2home.htm). 

On-tughway  Heavy  Duty  Truck 
Engines.  The  first  phase  of  the  on- 
highway  standards  for  heavy  duty  diesel 
engines  was  apphcable  to  engines 
manufactured  in  1985  (40  CFR  86.085- 
11).  For  the  first  time,  separate 
'  standards  for  nitrogen  oxide  (NOx)  and 
hydrocarbons  (HC)  were  established. 
The  nitrogen  oxides  and  hydrocarbons 
are  precursors  of  groimd  level  ozone,  a 
major  component  of  smog.  A  niunber  of 
hydrocarbons  are  also  toxic,  while 
nitrogen  oxides  contribute  to  the 
formation  of  add  rain  and  can,  as 
previously  noted,  precipitate  into 
particulate  matter.  In  1988,  a  specific 
standard  limiting  particiUate  matter 
emitted  frtim  the  heavy  duty  on- 
highway  diesel  engines  went  into  effect 
(40  CFR  86.088-11).  The  Clean  Air  Act 
Amendments  and  the  regulations 
provided  for  phasing  in  even  tighter 


controls  on  NOx  and  particulate  matter 
through  1998.  Reductions  in  NOx  took 
place  in  1990  and  1991  and  are  to  occur 
again  in  1998,  and  reductions  in  PM 
took  place  in  1991  and  1994.  Certain 
types  of  trucks  in  particularly  polluted 
urban  areas  must  reach  even  tighter 
requirements. 

On  October  21, 1997,  EPA  issued  a 
new  rule  for  on-highway  engines  that 
will  take  effect  for  engine  model  years 
starting  in  2004  (62  FR  54693).  The  rule 
establishes  a  combined  requirement  for 
NOx  and  HC.  The  combined  standard  is 
set  at  2.5gm/bhp-hr,  which  includes  a 
cap  of  0.5gm/bhp-hr  for  HC  Prior  to  the 
rule,  the  EPA,  CARB,  and  the  engine 
manufacturers  signed  a  Statement  of 
Principles  (SOP)  that  agreed  on 
harmonization  of  the  emission 
standards  and  the  feasible  levels  that 
could  be  achieved.  The  rule  allows 
manufactiuers  a  choice  of  two 
combinations  of  NOx  and  HC,  with  a  net 
expected  reduction  in  NOx  emissions  of 
50%.  The  rule  does  not  require  further 
reductions  in  tailpipe  emissions  of  PM. 

Non-road  Engines.  Of  particular 
interest  to  the  mining  community  is  the 
EPA's  regulatory  work  on  the  standards 
that  will  be  appUcable  to  non-road 
engines,  for  these  include  the  engines 
used  in  the  heaviest  mining  equipment. 
The  1990  Clean  Air  Act  Amenoments 
specifically  directed  EPA  to  study  the 
contribution  of  nonroad  engines  to  air 
pollution,  and  regulate  them  if 
warranted.  In  1991,  EPA  released  a 
study  that  dociunented  higher  than 
expected  emission  levels  across  a  broad 
spectnun  of  nonroad  engines  and 
equipment  (EPA  Fact  Sheet,  EPA420-F- 
98-009, 1996).  In  response,  EPA 
initiated  several  regulatory  programs. 
One  of  these  set  emission  standards  for 
land-based  nonroad  engines  greater  than 
50  horsepower  (other  than  for  rail  use). 
Limits  are  estdiUshed  for  tailpipe 
emissions  of  hydrocarbons,  carbon 
monoxide,  NGbc,  and  dpm.  The  limits 
are  phased  in  from  1996  to  2000: 
starting  in  1996  with  nonroad  engines 
from  175  to  750  hp.  then  smaller 
engines,  and  by  2000  the  larger  nonroad 
engines.  Moreover,  in  February  1997, 
restrictions  on  nonroad  engines  for 
locomotives  were  proposed  (62  FR 
6366). 

In  September  1996,  EPA  announced 
another  Statement  of  Principles  (SOP) 
with  the  engine  industry  and  CARB  on 
new  roimds  of  restrictions  for  non-road 
engines  to  begin  to  take  place  in  this 
century.  This  led  in  September  1997  to 
a  proposed  rule  setting  standards  for 
almost  all  types  of  engines  in  this 
category  manu£K:tured  after  1999-2006 
(the  actual  year  depends  on  the 
category)  (62  FR  50151).  The  applicable 


standards  for  an  engine  category  woidd 
l>e  gradually  tightened  through  tliree 
tiers.  They  would  set  a  cap  on  the 
combined  NOx  and  HC  (similar  to  the 
on-highway),  set  CO  standards,  and 
lower  standards  on  PM.  The 
implementation  of  the  final  tier  of  tlw 
proposed  reductions  is  subject  to  a 
technology  review  in  2001  to  ensure 
that  the  appropriateness  of  the  levels  to 
be  set  is  feasible. 

Will  the  Diesel  Engine  Industry  Meet 
Mining  Industry  Requirements?  Concern 
has  l>een  ejqtressed  from  time  to  time 
that  the  diesel  industry  might  not  be 
able  to  meet  the  ever  tightming 
standards  on  tailpipe  emissions,  and 
might,  therefore,  stop  producing  certain 
engines  needed  by  the  mining 
community  or  Other  industries  (Gushee. 
1995).  To  date,  however,  such  concerns 
have  not  been  reaUzed.  The  bet  that  the 
most  recent  regulations  tiave  l>een 
developed  through  a  consensus  process 
with  the  engine  industry,  and  that  the 
non-road  plan  iitcludes  a  scheduled 
technology  review  to  ensure  the 

Eroposed  emission  standards  can  really 
e  achieved,  suggests  that  althou^  the 
EPA  standards  are  technology  forcing, 
diesel  engines  will  continue  to  be 
available  to  meet  the  needs  of  the 
mining  community  for  the  foreseeable 
future.  In  addition,  the  nonroad  engine 
agreement  with  the  industry  calls  for 
development  of  a  separate  researdi 
agreement  involving  stak^olders  in  the 
exploration  of  technologies  that  can 
adiieve  very  low  emission  levels  of  NOx 
and  PM  "while  preserving  performance. 
reUablUty,  durability,  safety,  effidency. 
and  compatiliility  %rith  nonroad 
equipment"  (EPA420-F-g6-01S. 
Septemlier  1996).  Also,  Vice  President 
Gore  has  recently  noted  that  the 
Administraticm  is  committed  to 
emissions  research  that  would  dean  up 
both  the  diesels  currently  on  the  road, 
as  well  as  enabling  these  engines  an 
opportunity  to  compete  as  a  new 
generation  of  vducfas  is  developed  that 
are  far  more  effident  than  today's 
vehides  (White  House  Press  Release. 
July  23, 1997).  It  is  always  possible,  oi 
course,  that  some  new  technological 
problems  could  emerge  that  could 
impad  diesel  mgine  availability — e.g.. 
confirmation  that  some  of  the  newer 
engines  produce  high  levels  of 
"nanoparticles"  particulates  and  that 
such  emissions  pose  some  sort  of  a 
health  problem.  Researdi  of 
nanopartides  and  their  health  effects  is 
cunenUy  a  topic  of  investigation  (Bagley 
et  al.,  1996). 

A  related  question  has  lieen  whether 
the  costs  of  the  "hi^-tech"  diesel 
engines  will  make  them  unaffoidable  in 
practice  to  the  mining  community. 
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MSHA  believes  the  new  engines  will  be 
affordable.  The  fact  that  the  engine 
industry  has  agreed  to  the  new 
standards,  and  has  some  assurance  of 
what  the  appUcable  standards  will  be 
for  the  foreseeable  futtire,  should  help 
keep  costs  in  check. 

In  theory,  underground  mines  can 
control  costs  by  piirchasing  certain 
types  of  new  engines  that  do  not  have 
to  meet  the  new  EPA  standards.  The 
rules  on  heavy  duty  on-highway  truck 
engines  were  not  appUed  to  engines 
intended  to  be  used  in  underground 
coal  mines  (59  PR  31336),  and  the  new 
proposed  rules  on  nonroad  vehicles 
would  likewise  not  be  mandatory  for 
engines  intended  for  any  underground 
mining  use.  In  practice,  however,  it  is 
not  likely  that  engine  manufacturers 
will  produce  special  engines  once  they 
switch  over  their  production  lines  to 
meet  the  new  EPA  standards,  because 
there  are  few  types  and  sizes  of  engines 
in  production  for  which  the  mining 
community  is  the  maior  market. 
Moreover,  the  larger  engines  (above  750 
hp)  are  specifically  covered  by  the  EPA 
nonroad  rules  (Engine  Manufacturers 
Assn.  V.  EPA.  88  F.3d  1075.  319  U.S. 
App.D.C  12  (1996). 

MSHA  Approved  Engines.  Acting 
under  its  own  authority  to  protect  miner 
safety  and  health,  MSHA  requires  that 
diesel  engines  used  in  certain  types  of 
mining  operations  be  "approved"  as 
meeting  certain  tailpipe  standards. 

In  some  ways,  the  standards  are  akin 
to  those  of  EPA  and  CARB.  For  example, 
MSHA.  CARB  and  EPA  generally  use 
the  same  tests  to  check  emissions. 
MSHA  uses  a  steady  state,  8-mode  test 
cycle,  the  same  as  EPA  and  CARB  use 
to  test  engines  designed  for  use  in  off- 
road  equipment:  however,  EPA  uses  a 
different,  transient  test  for  on-highway 
engines. 

But  to  be  approved  by  MSHA.  an 
engine  does  not  have  to  be  as  clean  as 
the  newer  diesel  engines,  every 
generation  of  which  must  meet  ever 
Ughter  EPA  and  CARB  tailpipe 
standards.  Approval  of  an  engine  by 
MSHA  merely  ensures  that  the  tailpipe 
emissions  from  that  engine  meet  certain 
basic  standards  of  cleanliness — cleaner 
than  the  engines  which  many  mines 
continue  to  use. 

The  MSHA  approval  rules  were 
revised  in  1996  (as  part  of  the  1996  rule 
on  the  use  of  diesel  equipment  in 
underground  coal  mines)  to  provide  the 
mining  community  with  additional 
information  about  the  cleanliness  of  the 
emissions  emerging  from  the  tailpipe  of 
various  engines.  Specifically,  the  agency 
now  requires  that  a  particulate  index 
(PI)  be  reported  as  part  of  MSHA's 
engine  approval.  This  index  permits 


operators  to  evaluate  the  contribution  of 
a  proposed  new  addition  to  the  fleet  to 
the  mine's  particulate  concentrations. 

There  is  no  requirement  that 
approved  engines  meet  a  particular  PI; 
rather,  the  requirement  is  for 
information  purposes  only.  In  its  1996 
rulemaking  addressing  diesel  equipment 
in  underground  coal  mines,  MSHA 
exphdtly  deferred  until  this  rulemaking 
the  question  of  whether  to  require 
engines  used  in  mining  environments  to 
meet  a  particubr  PI  (61  PR  55420-21. 
55437).  The  Agency  has  decided  not  to 
take  that  approach,  for  the  reasons 
discussed  in  Part  V  of  this  preamble. 

(5)  Limiting  the  Public's  ExpMure  to 
Soot — Ambient  Air  Quality  Standards. 
Pursuant  to  the  Clean  Air  Act.  EPA  is 
responsible  for  setting  air  pollution 
standards  to  protect  the  pubUc  from 
toxic  air  contaminants.  These  include 
standards  to  limit  exposure  to 
particulate  matter.  The  pressures  to 
comply  with  these  limits  have  an 
impact  upon  the  mining  industry, 
which  contributes  various  types  of 
particulate  matter  into  the  enviroiunent 
during  mining  operations,  and  a  special 
impact  on  the  coal  mining  industry 
whose  product  is  used  extensively  in 
emission-generating  power  facihties. 
But  those  standards  hold  interest  for  the 
mining  community  in  other  ways  as 
well,  for  underlying  some  of  them  is  a 
large  body  of  evidence  on  the  harmful 
efiiects  of  airborne  particulate  matter  on 
human  health.  Increasingly,  that 
evidence  has  pointed  towud  the  risks  of 
the  smallest  particulates — including  the 
particles  generated  by  diesel  engines. 

This  section  provides  an  overview  of 
EPA  rulemaking  on  particulate  matter. 
For  more  detailed  information, 
commenters  are  referred  to  "The  Plain 
Enghsh  Guide  to  the  Clean  Air  Act," 
EPA  400-K-93-001,  1993.  to  the 
"Review  of  the  National  Ambient  Air 
Quality  Standards  for  Particulate  Matter: 
Policy  Assessment  of  Scientific  and 
Technical  Information".  EPA-452/R- 
96-013,  1996;  and,  on  the  latest  rule,  to 
EPA  Fact  Sheets.  July  17. 1997.  These 
and  other  documents  are  available  from 
EPA's  Web  site. 

Background.  Air  quaUty  standards 
involve  a  two-step  process:  standard 
setting  by  EPA,  and  implementation  by 
each  State. 

Under  the  law,  EPA  is  specifically 
responsible  for  reviewring  the  scientific 
literature  concerning  air  pollutants,  and 
establishing  and  revising  National 
Ambient  Air  Quality  Standards 
(NAAQS)  to  minimize  the  risks  to 
health  and  the  environment  associated 
with  such  pollutants.  It  is  supposed  to 
do  a  review  every  five  years.  FeasibiUty 
of  compliance  by  pollution  sources  is 


not  supposed  to  be  a  factor  in 
estabUshing  NAAQS.  Rather.  EPA  is 
required  to  set  the  level  that  provides 
"an  adequate  margin  of  safisty"  in     • 
protecting  the  heuth  of  the  public 

Implementation  of  each  national 
standard  is  the  responsibiUty  of  the 
states.  Each  must  develop  a  state 
implementation  plan  that  ensures  air 
quality  in  the  state  consistent  with  the 
ambient  air  qiudity  standard.  Thus,  eadi 
state  has  a  great  deal  of  flexibility  in 
targeting  particular  modes  of  emission 
(e.g.,  mobile  or  stationary,  specific 
industry  or  all.  public  sources  of 
emissions  vs.  private-sector  sources), 
and  in  what  reqiiirements  to  impose  on 
polluters.  However,  EPA  must  approve 
the  state  plans  pursuant  to  criteria  it 
estabUshes.  and  then  take  pollution 
measurements  to  determine  whether  all 
counties  within  the  state  are  meeting 
each  ambient  air  quality  standard.  An 
area  not  meeting  an  NAAQS  is  known 
as  a  "nonattainment  area". 

TSP.  Particulate  matter  originates 
from  all  types  of  stationary,  mobile  and 
natural  sources,  and  can  ^so  be  created 
from  the  transformation  of  a  variety  of 
gaseous  emissions  bom  such  sources.  In 
the  context  of  a  global  atmosphere,  all 
these  particles  are  mixed  together,  and 
both  people  and  the  environment  are 
exposed  to  a  "particulate  soup"  the 
chemical  and  physical  properties  of 
which  vary  greatly  with  time,  region, 
meteorology,  and  squrce  category.  Tbe 
first  ambient  air  quality  standards 
dealing  with  particulate  matter  did  not 
distinguish  among  these  particles. 
Rather,  the  EPA  established  a  single 
NAAQS  for  "total  suspmded 
particulates",  knovim  as  "TSP."  Under 
this  approach,  the  states  could  come 
into  compliance  with  the  ambient  air 
requirement  by  controlling  any  type  or 
size  of  TSP.  As  long  as  the  total  TSP  was 
under  the  NAAQS— which  was 
established  based  on  the  science 
available  in  the  1970s— the  state  met  the 
requirement. 

PM,o-  When  the  EPA  completed  a  new 
review  of  the  scientific  evidence  in  the 
mid-eighties,  its  ccmclusions  led  it  to 
revise  the  particulate  NAAQS  to  focus 
more  narrowly  on  those  particulates  less 
than  10  microns  in  diameter,  or  PMio. 
The  standard  issued  in  1987  contained 
two  components:  an  «ninn»l  average 
limit  of  150  Mg/m^.  and  a  24-hour  limit 
of  50  Mg/m'.  'niis  new  standard  reqtiired 
the  states  to  reevaluate  their  situations 
and.  if  they  had  areas  that  exceeded  the 
new  PMio  limit,  to  refocus  their 
compliance  plans  on  reducing  those 
particulates  smaUa  than  10  microns  in 
size.  Sources  of  PM|o  include  power 
plants,  iron  and  steel  production, 
chemical  and  wood  products 
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manufiactuiing.  wind-blown  and 
roadway  fugitive  dust,  secondary 
aerosols  and  many  natural  sources. 
Some  state  implementation  plans 
required  sur&oe  mines  to  take  actions  to 
help  the  state  meet  the  PMio  standard. 
In  particular,  some  surface  mines  in 
Western  states  were  required  to  control 
the  coarser  particles— e.g.,  by  spraying 
water  on  roadways  to  limit  dust,  llie 
mining  industry  has  objected  to  such 
controls,  arguing  that  the  coarser 
particles  do  not  adversely  impact 
health,  and  has  sought  to  have  them 
exclutited  from  the  EPA  ambient  air 
standards  (Shea,  1995;  comments  of 
Newmont  Gold  Company.  March  11, 
1997,  EPA  docket  number  A-95-54,  IV- 
D-2346). 

PMis.  The  next  scientific  review  was 
completed  in  1996.  following  suit  by  the 
American  Lung  Association  and  others. 
A  proposed  rule  was  published  in 
November  of  1996.  and.  after  public 
hearings  and  review  by  the  Office  of  the 
President,  a  final  rule  was  promulgated 
on  July  18. 1997  (62  PR  38651). 

The  new  rule  further  modifies  the 
standard  for  particulate  matter.  Under 
the  new  r\ile.  the  existing  national 
ambient  air  quaUty  standard  for  PMio 
remains  basically  the  same — an  annual 
average  limit  of  150  |ig/m'  (with  some 
adjustment  as  to  how  this  is  measured 
for  compliance  purposes),  and  a  24-hour 
ceiling  of  50  |ig/m'.  In  addition, 
however,  a  new  NAAQS  has  now  been 
established  for  "fine  particulate  matter" 
that  is  less  than  2.5  microns  in  size.  The 
PMu  annual  limit  is  set  at  IS  Mg/m^. 
with  a  24-hour  ceiling  of  65  Mg/m^. 

The  basis  for  the  PMu  NAAQS  is  a 
new  body  of  scientific  data  suggesting 
that  particles  in  this  size  range  are  the 
ones  responsible  for  the  most  serious 
health  effects  associated  with 
particulate  matter.  The  evidence  was 
thoroughly  reviewed  by  a  nimiber  of 
scientific  panels  through  an  extended 
process.  (A  chart  of  the  scientific  review 

Erocess  is  available  on  EPA's  web  site — 
ttp://ttnwww.rtpnc.epa.gov/naaq8pro/ 
pmnaaqs.gif).  The  proposed  rule 
resulted  in  considerable  press  attention, 
and  hearings  by  Congress,  in  which  this 
scientific  evidence  was  further 
discussed.  Following  a  careful  review. 
President  Clinton  announced  his 
concurrence  with  the  rulemaking  in 
light  of  the  scientific  evidmce  of  risk. 
However,  the  implementation  schedule 
for  the  rule  is  long  enough  so  that  the 
next  review  of  the  science  is  scheduled 
to  be  completed  before  the  states  are 
required  to  meet  the  new  NAAQS  for 
PMxs — hence,  adjustment  of  the 
standard  is  still  possible  before 
implementation. 


Implications  for  the  Mining 
Community.  As  noted  earlier  in  this 

Eari.  diesel  particulate  matter  is  mosdy 
MS  than  1.0  micron  in  size.  It  is. 
therefore,  a  fine  particulate.  The  body  of 
evidence  of  human  health  risk  from 
environmental  exposure  to  fine 
particulates  must,  therefore,  be 
considered  in  assessing  the  risk  of  harm 
to  miners  of  occupational  exposure  to 
one  type  of  fine  particulate— diesel 
particulate.  MSHA  has  aocoidingly  done 
so  in  its  risk  assessment  (see  Part  HI  of 
this  iweamble). 

16]  Controlling  Diesel  Particulate 
Emissions  in  Miniitg—a  Toolbox.  Efforts 
to  control  diesel  particulate  emissions 
have  been  tmder  review  fm  some  time 
within  the  mining  community,  and 
accordingly,  there  is  oonsideraJjle 
practical  information  available  about 
controls — both  in  general  terms,  and 
with  respect  to  specific  mining 
situations. 

Wmixhops.  In  1995.  MSHA 
sponscHed  three  workshops  "to  bring 
together  in  a  forum  format  the  U.S. 
organizations  who  have  a  stake  in 
limiting  the  eiqKMure  of  minera  to  diesel 
particulate  (including)  mine  operators, 
labor  unions,  trade  organizations, 
engine  manu&cturera.  fiiel  produoen. 
exhaust  aftertreatment  manufacturers, 
and  academia."  (McAteer.  1995).  The 
sessions  provided  an  overview  of  the 
literature  and  of  diesel  particulate 
exposures  in  the  mining  industry,  state- 
of-the-art  technologies  available  for 
reducing  diesel  particulate  levels, 
presentations  on  engineering 
technologies  toward  that  end.  and 
identification  of  possible  strategies 
w^reby  minera'  exposure  to  diesel 
particuLate  matter  can  be  limited  both 
practically  and  effectively.  One 
woricshop  vtras  held  in  Beckley.  West 
Virginia  aa  September  12  and  13,  and 
the  other  two  were  held  on  October  6, 
and  October  12  and  13, 1995,  in  Mt 
Vernon,  Illinois  and  Salt  Lake  City. 
Utah,  respectively.  A  transcript  was 
made.  Diuing  a  speech  early  the  next 
year,  the  Deputy  Assistant  Secaetary  for 
MSHA  characterized  what  took  place  at 
these  workshops: 

The  biggest  debate  at  the  workshops  was 
whether  or  not  diesel  exhaust  causes  lung 
cancer  and  whether  MSHA  should  move  to 
regulate  exposures.  Despite  this  debate,  what 
emerged  at  the  workshops  was  a  general 
recognition  and  agreement  that  a  health 
problem  seems  to  exist  with  tlw  current  high 
levels  of  diesel  exhaust  exposure  in  the 
mines.  One  could  observe  that  while  all  the 
debate  about  the  studies  and  the  level  of  risk 
was  going  on,  nom^fthing  else  interesting  was 
happening  at  the  workshops:  one  by  one 
miners.  mtninB  companies,  and 
manufactuiers  began  describing  eSorts 
already  underway  to  reduce  exposures.  Many 


an  actively  trying  to  solve  wrhat  they  deariy 
recognize  is  a  problem.  Some  mine  opecators 
had  switched  to  low  sulfur  furi  that  reduces 
particulate  levels.  Some  had  increased  mine 
ventilation.  One  company  had  tried  a  soy- 
based  fuel  and  found  it  lowered  partiailate 
levels.  Several  were  instituting  better 
maintenance  techniques  Cor  equipment 
Another  had  hired  extn  dieeel  mechanics 
Several  companies  had  purdiased 
electnmicaUy  controUad,  deaner,  engines, 
Another  «ras  tasting  a  prototype  of  a  new 
filter  system.  Yet  anodwr  was  using 
disposable  diesel  exhaust  filters.  T^ese  were 
not  all  flawless  attempts,  nor  wer*  they  all 
inexpensive.  But  one  presenter  after  another 
desczibed  examples  of  serious  eftorts 
cuirandy  undervray  to  reduce  diesd 
emissions.  (Hridm,  1996). 

Toolbox,  bi  March  of  1997,  MSHA 
isstied.  in  draft  form,  a  publication 
entitled  "Practical  Ways  to  Control 
Exposure  to  Diesel  E)^ust  in  Mining — 
a  Toolbox".  Tbe  draft  pubUcatirai  was 
disseminated  by  MSHA  to  all 
underground  mines  known  to  use  diesel 
equipment  and  poirted  on  MSHA's  Web 
site.  Following  comment,  the  Toolbox 
was  finalized  in  the  FaU  of  1997  and 
disseminated.  Fot  the  convenienoe  of 
the  mining  cooununity.  a  copy  is 
appended  to  the  end  of  diis  doomient. 
The  material  oo  controls  is  organized 
as  a  'Toolbox"  so  that  mine  operaton 
have  the  option  of  choosing  the  control 
technology  that  is  most  applicable  to 
their  mining  operation  bx  reducing 
exposures  to  dpm.  The  Toolbox 
provides  information  about  nine  tjrpes 
of  controls  that  can  reduce  dpm 
emissions  or  exposures:  low  emission 
engines;  fuels;  aftertreatment  devices; 
ventilation:  enclosed  cabs:  engine 
miiint«n«nnw;  wotlc  practices  and 
training;  fleet  management^  and 
respiratory  protective  equipment 

The  Estimator.  MSHA  has  devel<^>ed 
a  model  that  can  help  mine  operaton 
evaluate  the  effect  of  alternative  controlt 
on  dpm  concentrations.  The  model  is  in 
the  form  of  a  template  that  can  be  used 
on  standard  computer  spreadsheet 
.  programs;  as  information  about  a  new 
ooinhinaticHi  of  controls  is  entered,  the 
results  are  promptiy  displayed.  A 
complete  description  of  this  model, 
refaned  to  as  "the  Estimator,"  and 
several  examples,  are  presmted  in  Part 
V  of  this  preambte.  MSHA  intends  to 
make  this  model  widely  available  to  the 
mining  oommimity,  and  hopes  to 
receive  comments  in  connection  with 
this  riilemaking  based  on  the  results  of 
estimates  oonductad  with  this  modeL 

History  of  diesel  afleiticatment 
devices  in  mining.  For  many  yean,  the 
majority  of  the  experience  has  been  witii 
the  use  of  oxidaticn  catalytic  convoten 
(OCCs).  but  in  mcne  recent  yean  both 
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ceramic  and  paper  filtration  systems 
have  also  been  used  more  widely. 

OCCs  began  to  be  used  in 
imderground  mines  in  the  1960's  to 
control  carbon  monoxide,  hydrocarbons 
and  odor  (Haney,  Saseen,  Waytulonis, 
1997).  That  use  has  been  widespread.  It 
has  been  estimated  that  more  than 
10,000  OCCs  have  been  put  into  the 
mining  industry  over  the  years 
(McKinnon,  dpm  Workshop.  Beckley, 
WV,  1995). 

When  such  catalysts  are  used  in 
conjimction  with  low  sulfur  hiel,  there 
is  a  reduction  of  up  to  90  percent  of 
carbon  monoxide,  hydrocarbons  and 
aldehyde  emissions,  and  nitric  oxide 
can  be  transformed  to  nitrogen  dioxide. 
Moreover,  there  is  also  an 
approximately  20  percent  reduction  in 
diesel  particulate  mass.  The  dieeel 
particiilate  reduction  comes  from  the 
elimination  of  the  soluble  organic 
compounds  that,  when  condensed 
through  the  cooUng  phase  in  the 
exhaust.  Mrill  attach  to  the  elemental 
carbon  cores  of  diesel  particulate. 
Unfortunately,  this  effect  is  lost  if  the 
fuel  contains  more  than  0.05  percent 
sulfur.  In  such  cases,  sulfates  can  be 
produced  which  "poison"  the  catalyst, 
severely  reducing  its  life.  With  the  use 
of  low  sulfur  fuel,  some  engine 
manufacturers  have  certified  diesel 
engines  with  catalytic  converter  systems 
to  meet  EPA  reouirements  for  lower 
partictilate  levels  (see  Section  4  of  this 
part). 

The  particulate  trapping  capabilities 
of  some  OCCs  are  even  higher.  In  1995, 
the  EPA  implemented  standards 
reauiring  older  buses  in  urban  areas  to 
reduce  the  dpm  emissions  from  rebuilt 
bus  engines  (40  CFR  85.1403). 
Aftertreatment  manufacturers  developed 
catalytic  converter  systems  capable  of 
reducing  dpm  by  25%.  Such  systems  are 
available  for  larger  diesel  engines 
common  in  the  underground  metal  and 
nonmetal  sector. 

Other  types  of  aftertreatment  devices 
capable  of  more  significant  reductions 
in  particulate  leve^  began  to  be 
developed  for  cammercial  applications 
following  EPA  rules  in  1985  HmiHng 
diesel  particulate  emissions  from  heavy 
duty  diesel  engines.  The  wall  flow  type 
ceramic  honeycomb  diesel  particulate 
filter  system  was  initially  the  most 
promising  approach  (SAE,  SP-735, 
1988).  However,  due  to  the  extensive 
work  performed  by  the  engine 
manufacturers  on  new  technological 
designs  of  the  diesel  engine's 
combustion  system,  and  the  use  of  low 
sulfur  fuel,  particulate  traps  turned  out 
to  be  unnecessary  to  comply  with  the 
EPA  standards  of  the  time. 


While  this  work  was  underway, 
efibrts  were  also  being  made  to  transfer 
this  aftertreatment  technology  to  the 
mining  industry.  The  former  Bureau  of 
Mines  investigated  the  use  of  catalyzed 
diesel  particulate  filters  in  underground 
mines  in  the  United  States  (BOM,  Rl- 
9478, 1993).  The  investigation 
demonstrated  that  filters  could  work, 
but  that  there  were  problems  associated 
with  their  use  on  individual  unit 
installations,  and  the  Bureau  made 
recommendations  for  installatitm  of 
ceramic  filters  on  mining  vehicles.  But 
as  noted  by  one  commenter  at  one  of  the 
MSHA  woriuhops  in  1995,  "while 
ceramic  filters  give  good  results  early  in 
their  life  cycle,  they  have  a  relatively 
short  life,  are  very  expensive  and 
unreliable."  (Ellington,  dpm  Workshop. 
Salt  Lake  Qty,  UT,  1995). 

Canadian  mines  also  began  to 
experiment  with  ceramic  traps  in  the 
1980's  with  similar  results  (BOM,  IC 
9324, 1992).  Woric  in  Canada  today 
continues  under  the  auspices  of  the 
Diesel  Emission  Evaluation  Program 
(DEEP),  estabUshed  by  the  Canadian 
Centre  for  Mineral  and  Energy 
Technology  in  1996  (DEEP  Plenary 
Proceedings,  November  1996).  The  goals 
of  DEEP  are  to:  (1)  evaluate  aerosol 
sampling  and  analytical  methods  for 
dpm;  and  (2)  evaluate  the  in-mine 
performance  and  costs  of  various  diesel 
exhaust  control  stratemes. 

Woric  with  ceramic  filters  in  the  last 
few  years  has  led  to  the  development  of 
the  ceramic  fiber  woimd  filter  cartridge 
(SAE,  SP-1073, 1995).  The  ceramic  fiber 
has  been  reported  by  the  manufacturer 
to  have  dpm  reduction  efficiencies  up  to 
80  percent.  This  system  has  been  used 
on  vehicles  to  comply  with  German 
requirements  that  all  diesel  engines 
used  in  confined  areas  be  filtered.  Other 
manufacturers  have  made  the  wall  flow 
type  ceramic  honeycomb  dpm  filtm 
system  commercially  available  to  meet 
the  German  standard.  In  the  case  of 
some  engines,  a  choice  of  the  two  types 
is  available;  but  depending  upon 
horsepower,  this  may  not  always  be  the 
case. 

In  the  early  1990's.  MSHA  Mrorked 
with  the  former  Bureau  of  Mines  and  a 
filter  manufacturer  to  successfully 
develop  and  test  a  pleated  paper  fiher 
for  wet  water  scruUwr  systems  of 
permissible  diesel  powered  equipment. 
The  dpm  reduction  from  these  filters 
has  bMn  determined  in  the  field  by  the 
former  BOM  to  be  up  to  95%  (BCM^,  IC 
0324).  The  same  type  of  filter  has  been 
used  in  recently  developed  dry  systems 
for  permissible  machines,  with  reported 
laboratory  reductions  in  dpm  of  98% 
(Paas.  dpm  Workshop,  Beckley  WV. 
1995). 


ANPRM  Cotxumnts.  The  ANPRM 
requested  information  about  several 
kinds  of  work  practices  that  might  be 
useful  in  reducing  dpm  concentrations. 
These  comments  were  provided  well 
before  the  workshops  mentioned  above, 
and  before  MSHA  issued  its  diesel 
equipment  standard  for  underground 
coal  mines,  and  are  thus  somewhat 
dated.  But,  solely  to  illustrate  the  range 
of  comments  received,  the  foUowing 
sections  review  the  ciunments 
concerning  certain  work  practices — fuel 
type,  fuel  additives,  and  maintenance 
practices. 

Type  of  Diesel  Fuel  Required.  It  has 
been  well  established  that  the  quality  of 
diesel  fiiel  influences  emissions.  Suuiir 
content,  oetane  number,  aromatic 
content,  density,  viscosity,  and 
volatility  are  interrelated  Kiel  properties 
which  can  influence  emissions.  Sulfur 
content  can  have  a  significant  effect  on 
diesel  emissions. 

Use  of  low  sulfur  diesel  fuel  reduces 
the  sulfate  frection  of  dpm  matter 
emissions,  reduces  objectionable  odors 
associated  with  diesel  exhaust  and 
allows  oxidation  catalysts  to  perform 
properly.  The  use  of  low  sulfur  fiiel  also 
reduces  engine  wear  and  maintenance 
costs.  Fuel  sulfur  content  is  a 
particularly  important  parameter  when 
the  fiiel  is  used  in  low  emission  diesel 
engines.  Low  stdfur  diesel  fiiel  is 
available  nationwide  due  to  EPA 
regulations  (40  CFR  Parte  80  and  86).  In 
MSHA's  ANPRM,  information  was 
requested  on  what  reductioirin 
concentration  of  diesel  particulate  can 
be  achieved  through  the  use  of  low 
sulfur  fuel.  Information  was  also 
soUdted  as  to  whether  the  use  of  low 
sulhir  fuel  reduces  the  hazard 
associated  with  diesel  emissions. 

Responses  from  commenters  stated 
that  there  would  be  a  positive  reduction 
in  particulate  with  the  use  of  low  sulfur 
fiiel.  One  commenter  stated  that  the 
brake  specific  exhaust  emissions 
(grams/brake  horsepower-hour)  of 
particulate  woiUd  decreaae  by  about 
0.06  g/bhp-hr  for  a  fuel  sulfiir  reduction 
of  0.25  weight  percent  sulAir.  Tlw 
particulate  reduction  effect  is 
prop<wtional  to  the  change  in  sulfiir 
content.  Another  commenter  stated  that 
a  typical  No.  2  diesel  fiiel  containing 
0.25  percent  weight  sulfiir  will  include 
1  to  1.6  grains  of  sulfate  particulate  per 
gallon  of  fuel  consumed.  A  fuel 
containing  0.05  percent  weight  sulhir 
will  reduce  sulfate  particulate  to  0.2-0.3 
grams  per  gallon  of  fuel  consumed,  an 
80  percrait  reduction. 

In  responding  to  the  question  on 
whether  reducing  the  sulfur  content  of 
the  fuel  will  reduce  the  health  hazard 
associated  with  diesel  emissions. 
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several  commenters  stated  that  they 
knew  of  no  evidence  that  sulfiir 
reduction  reduces  the  hazard  of  the 
particulate.  MSHA  also  is  not  aware  of 
any  data  supporting  the  proposition  that 
reducing  the  sulfur  content  of  the  fuel 
will  reduce  the  health  hazard  associated 
with  diesel  emissions.  However,  in  the 
preamble  to  the  final  rule  for  the  EPA 
requirement  for  the  use  of  low  sulhir 
fuel.  EPA  stated  that  there  were  a 
number  of  benefite  which  could  be 
attributed  to  lowering  the  sulfiir  content 
of  diesel  fuel.  The  first  area  was  in 
exhaust  aftertreatment  technology. 
Reductions  in  fuel  sulfur  content  will 
result  in  small  reductions  in  sulfur 
compounds  being  emitted.  This  will 
cause  the  whole  particulate 
concentration  from  the  engine  to  be 
reduced.  However,  the  number  of 
carbon  particles  are  is  not  reduced, 
thmefore,  the  total  caibon  concentration 
would  be  the  same. 

The  major  benefit  of  using  low  sulfiir 
fiiel  is  that  the  reduction  of  sulfur 
allows  for  the  use  of  some  aftertreatment 
devices  such  as  catalytic  ccmverters,  and 
catalyzed  particulate  traps  which  were' 
prohibited  with  fiiels  of  high  sulfur 
content  (greater  than  0.05  percent 
sulfiir).  "^e  high  sulfiir  content  led  to 
sulfate  particulate  that  when  passed 
through  the  catalytic  converter  or 
catalyzed  traps  was  changed  to  sulfuric 
acid  when  the  sulfates  came  in  coixtact 
with  watN  vapor.  Using  low  sulfur  fuel 
permito  these  devices  to  be  used. 

The  second  area  of  benefite  that  the 
EPA  noted  was  that  of  reduced  engine 
wear  with  the  use  of  low  sulfur  fuel. 
Reducing  engine  wear  will  help 
maintain  engines  in  their  near 
manufactured  condition  that  would 
help  limit  increases  in  particulate 
matter  due  to  lack  of  maintenance  or  age 
of  the  engine. 

Other  questions  posed  in  the  ANPRM 
requested  information  concerning  the 
differences  in  No.  1  and  No.  2  diesel 
fuel  regarding  particulate  formation;  the 
current  sulfiir  content  of  diesel  fuel 
used  in  mines;  and  when  would  0.05 
percent  sulhir  fiiel  be  available  to  the 
mining  industry. 

In  response  to  those  questions, 
commenters  steted  that  a  difference  in 
No.  1  and  No.  2  fuel  regarding 
particulate  formation  would  be  that  No. 

1  fuel  typically  has  less  sulfur  than  No. 

2  fuel  and  would  therefore  be  expected 
to  produce  less  particulate.  Also,  the 
No.  1  fuel  has  a  lower  density,  boiling 
range  and  aromatic  content  and  a  higher 
cetane  number.  All  of  these  fuel 
property  differences  tend  to  cause  lower 
particulate  emissions. 

Commenters  also  sUted  that  the  sulfur 
content  of  fiiels  commercially  available 


for  diesel-powered  equipment  can  vary 
frt>m  nearly  zero  to  1  percent.  The 
national  average  sulfur  content  for 
commercial  No.  2  diesel  fuel  is 
approximately  0.25  percent  One 
commenter  steted  that  sulfur  content 
varied  from  region  to  region  and  the 
National  Institute  of  Petroleum  and 
Energy  Research  survey  could  be  used 
to  get  the  answers  for  specific  rera<ms. 

Commenters  noted  that  low  sulfur 
fuel,  less  than  0.05  percent  siilfur, 
would  be  available  for  on-highway  use 
as  mandated  by  the  EPA  by  October 
1993.  Also,  California  requires  the 
stetewide  availabiUty  of  0.05  percent 
sulfur  fuel  for  all  diesel  engine 
applications  by  the  same  date.  Although 
the  EPA  mandate  ensures  that  low 
sulfur  fuel  will  be  available  throughout 
the  nation,  commenters  indicated  the 
availability  for  off-road  and  mining 
application  was  uncertain  at  that  time. 

The  ANPRM  also  requested 
information  on  the  differences  in  the  per 
gallon  coste  among  No.  1,  No.  2  and  0.05 
percent  sulfur  fuel;  how  much  fuel  is 
used  annually  in  the  mining  industry; 
and  what  would  be  the  economic 
impact  on  mining  of  using  0.05  percent 
suUiir  fuel.  In  response,  commenters 
steted  that  No.  1  fiiel  typically  coste  the 
user  10  to  20  percent  more  than  does 
No.  2  fuel.  They  also  steted  that  the 
price  of  0.05  percent  sulfur  fiiel  will 
eventually  be  set  by  the  competitive 
market  conditions.  No  information  was 
submitted  for  accurately  estimating  fuel 
usage  coste  to  the  industry.  The 
economic  impact  on  the  mining 
industry  of  using  0.05  percent  fuel  will 
vary  greatly  from  mine  to  mine.  Factors 
influencing  that  cost  are  a  mine's 
dependence  on  diesel  powered 
equipment,  the  location  of  the  mine  and 
existing  regulation.  Mines  relying 
heavily  on  diesel  equipment  will  be 
most  impacted. 

Another  commenter  steted  that  the 
price  for  0.05  percent  fiiel  is  forecast  to 
average  about  2  cente  per  gallon  higher 
than  the  price  for  typical  current  No.  2 
fuel.  Kerosene  and  No.  1  distillate  are 
forecast  as  2  to  4  cente  per  gallon  above 
0.05  percent  fuel  and  4  to  6  cente  above 
current  No.  2  fuel  A  recent  census  of 
mining  and  manufacturing  dated  1987 
showed  mining  industry  energy 
consumption  frtmi  all  sources  to  total 
1968.4  triUion  BTU  per  year.  Coal 
mining  alone  used  9.96  miUion  barrels 
annually  of  distillato,  at  a  cost  of  258.1 
million  dollars.  Included  in  these 
quantities  was  diesel  fuel  for  surface 
equipment  and  vehicles  at  or  aroimd  the 
mine  site.  The  commenter  also  steted 
that  applying  a  cost  increase  of  2  cente 
per  gallon  to  the  total  industry  distillate 
consumption  woiUd  increase  annual 


fiiel  coste  by  $24.3  miUion.  For  coal 
mining  only,  the  cost  increase  would  be 
$8.4  noiUion  annually. 

While  MSHA  does  not  have  an 
opinion  on  the  accuracy  of  the 
information  received  in  this  regard,  it  is 
in  any  event  dated.  Since  the  time  that 
the  ANPRM  was  open,  the  availabihty 
of  low  sulfur  fiiel  has  become  more 
common.  Commente  received  at 
MSHA's  Diesel  Workshops  indicate  that 
low  sulfur  fuel  is  readily  available  and 
that  all  that  is  needed  to  obtain  it  is  to 
specify  the  desired  fuel  quality  cm  the 
purdiase  order.  The  differences  in  the 
fuel  properties  of  No.  1  and  No.  2  fuel 
are  (X)nsistent  with  spec:ifications 
provided  by  ASTM  and  other  Uterature 
informaticm  concerning  fiiel  prooerties. 

Fue7  Additives.  Infbrmaticm  relative  to 
fuel  additives  was  requested  in  MSHA's 
ANPRM.  The  ANPRM  requested 
information  on  the  availabiUty  of  fuel 
additives  that  can  reduce  dpm  or 
additives  being  developed;  what  diesel 
emissions  reduction  can  be  expected 
through  the  use  of  these  fuel  additives; 
the  cost  of  additives  and  advantages  to 
their  use;  and  will  these  fitel  additives 
introduce  a/dxet  health  hazards.  One 
commenter  steted  that  cetane  improvers 
and  detergent  additives  can  reducx  dpm 
from  0  to  10  percent.  The  date,  however, 
does  not  indicate  consistmt  benefite  as 
in  the  case  with  sulfur  reductian. 
Oxygenate  additives  can  give  larger 
benefite,  as  with  methanol,  but  then  the 
oxygenate  is  not  so  much  an  additive  as 
a  fuel  blend.  Another  commenter  steted 
the  (xwt  depended  on  the  price  and 
ccmcentration  of  the  additive.  This 
(x>mmenter  estimated  the  cost  to  be 
between  three  and  seven  ceaXs  per 
gaUon  of  fiiel. 

Another  commenter  steted  that  some 
additives  are  used  for  reducing  injector 
tip  fouling,  other  alternative  additives 
also  are  offered  specifically  for  the 
purpose  of  reducing  smoke  or  dpm  such 
as  oiganometallic  (xunpounds,  i.e., 
copper,  barium,  calcium,  iron  or 
platinum;  oxygenate  supplemente 
containing  alcohols  or  peroxides;  and 
other  proprietary  hydnxarbons.  The 
commenter  did  not  quantify  the 
ejopected  reductions  in  dpm. 

The  former  Bureau  of  Mines 
commented  on  an  investigation  of 
barium-based,  manganese  based,  and 
fnrocene  fuel  additives.  Details  of  the 
investigation  are  found  in  the  literature 
(BOM,  IC  9238, 1990).  In  general,  fuel 
additives  are  not  widely  used  by  the 
mining  industry  to  reduce  dpm  or  to 
reduce  regeneration  temperatures  in 
(sramic  particulate  filters.  Research  has 
shown  aerosol  reductions  of  about  30 
pncent  without  significant  adverse 
impacts  although  new  pollutante 
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derived  from  the  fuel  additive  remain  a 
question. 

One  commenter  stated  that  a  cetane 
improver  and  detergent  additives 
should  not  exceed  1  cent  per  gallon  at 
the  treat  rates  likely  to  be  used.  The  use 
of  oxygenates  depends  on  which  one 
and  how  much  but  would  be  perhaps  an 
order  of  magnitude  higher  than  the  use 
of  a  cetane  improver.  One  commenter 
also  added  that  any  fiiel  economy 
advantages  would  be  very  small. 

In  response  to  the  creation  of  a  health 
hazard  when  using  additives,  one 
commenter  stated  that  excessive 
exposure  to  cetane  improver  (alkyl 
nitrates),  which  is  hazardous  to  humans, 
requires  special  handling  because  of 
poor  thermal  stability.  Detergent 
additives  are  similar  to  those  used  in 
gasoline  and  probably  have  similar 
safety  and  health  issues.  Except  at  low 
load  operation,  additives  are  not  likely 
to  result  in  any  significant  quantity  in 
the  exhaust.  Another  commenter  stated 
that  the  effect  on  human  health  of  new 
chemical  exhaust  species  that  may 
result  from  the  use  of  some  of  these 
additives  has  not  been  determined. 
Engine  manufacturers  also  are 
concerned  about  the  use  of  such 
products  because  their  eCCectiveness  has 
not  always  been  adequately 
demonstrated  and.  in  many  cases,  the 
effect  on  engine  durability  has  not  been 
well-documented  for  difiisrent  designs 
and  operating  conditions. 

MSllA  apees  with  the  commenters 
that  fuel  additives  can  affect  engine 
performance  and  exhaust  emissions. 
MSHA's  experience  with  additives  has 
shown  that  they  can  «Tih^n^?i»  hiel 
quality  by  increasing  the  oetaae  number, 
depressing  the  cloud  point,  or  in  the 
case  of  a  barium  based  additive,  affect 
the  combustion  process  resulting  in  a 
reduction  of  particulate  output.  MSHA's 
experience  also  has  shown  that  in  most 
cases  the  effects  of  an  additive  on 
engine  performance  or  emissions  cannot 
be  adequately  determined  without 
extensive  research.  The  additives  listed 
on  EPA's  list  of  "registered  additives" 
meet  the  requirements  of  EPA's 
standards  in  40  CFR  Part  79. 

MSUA  is  concerned  about  the  use  of 
tmtested  fuel  additives.  A  large  number 
of  additives  are  currently  being 
marketed  to  reduce  emissions.  These 
additives  include  cetane  improvers  that 
increase  the  cetane  number  of  the  fuel, 
which  may  reduce  emissions  and 
improve  starting:  detergents  that  are 
used  primarily  to  keep  the  fuel  injectors 
clean;  dispersants  or  surfactants  that 
prevent  the  formation  of  thicker 
compounds  that  can  form  deposits  on 
the  hiel  iniectors  or  plug  filters.  While 
the  use  of  many  of  these  additives  will 


result  in  reduced  particulate  emission, 
some  have  been  found  to  introduce 
harmful  agents  into  the  environment. 
For  this  reason,  it  is  a  good  idea  to  limit 
the  use  of  additives  to  those  that  have 
been  registered  by  the  EPA. 

Maintenance  Practices.  The  ANPRM 
requested  information  concerning  what 
maintenance  procedures  are  effe^ve  in 
reducing  diesel  particulate  emissions 
from  existing  diesel-powered 
equipment,  and  what  additional 
maintenance  procedures  would  be 
required  in  conjunction  with 
anticipated  developments  of  new  diesel 
particulate  reduction  technology. 
Information  was  also  requested  about 
the  amount  of  time  to  praform  the 
maintenance  procedures  and  if  any.  loss 
of  production  time. 

Commenters  stated  that  some 
maintenance  procedures  have  a  very 
dramatic  impact  on  particulate 
emissions,  while  other  procedures  that 
are  equally  important  for  other  reasons 
have  litUe  or  no  impact  at  all  on 
particulates.  Another  commenter  stated 
that  maintenance  procedures  are 
intended  to  ensure  that  the  engine 
operates  and  will  continue  to  operate  as 
intended.  Such  procedures  will  not 
reduce  diesel  particiilate  below  that  of 
the  new,  original  equipment.  A 
commenter  stated  that  the  diesel  engine 
industry  experience  has  demonstrated 
that  emissions  deterioration  over  the 
useful  lifis  of  an  engine  is  minimal. 

Commenters  stated  that  depending  on 
the  implied  technology,  the  need  for 
additicHial  maintenance  will  be  based  on 
complexity  of  the  control  devices.  Also, 
time  for  maintmance  will  be  dependent 
on  complexity  of  the  control  device. 
Some  production  loss  will  occur  due  to 
increased  maintenance  procedures. 

MSHA  agrees  with  the  commenters' 
view  that  maintenance  does  affect 
engine  emissions,  some  more 
dramatically  than  others.  Research  has 
clearly  shown  that  without  engine 
maintenance,  all  engine  «nissions  will 
increase  greatly.  For  example,  the 
former  Bureau  of  Mines,  in  conjunction 
with  Southwest  Research,  conducted 
extensive  research  on  the  effects  of 
maintenance  on  diesel  engines  which 
indicated  this  result  (BOM  contract  H- 
0292009, 1979).  MSHA  agrees  that 
emissions  increase  is  minimal  over  the 
useful  life  of  the  engine  only  when 
proper  maintenance  is  performed  daily. 
However,  MSHA  believes  that  with  the 
awareness  of  the  increased 
maintenance,  production  may  not  be 
lost  due  to  the  increased  time  that  the 
machines  are  able  to  operate  without 
unwanted  down  time  due  to  poor 
maintenance  practices. 


MSHA's  diesel  "Toolbox"  includes  an 
extensive  discussion  on  the  importance 
of  maintenance.  It  reminds  operators 
and  diesel  maintenance  persoimel  of  the 
basic  systems  on  diesel  engines  that 
need  to  be  maintained,  and  how  to 
avoid  various  problems.  It  includes 
suggestions  from  others  in  the  mining 
cooununity.  and  information  on  their 
success  or  difficulties  in  this  regard. 
(7)  Existing  Mining  Standards  that 
Limit  Miner  Exposure  to  Occupational 
Diesel  Particulate  Emissions.  MSHA 
already  has  in  place  various 
requirements  that  help  to  control  miner 
exposure  to  diesel  emissions  in 
underground  mines — ^including 
exposure  to  diesel  particulate.  These 
include  ventilation  requirements, 
engine  approval  requirements,  and 
explicit  restrictions  on  the 
concentration  of  various  gases  in  the 
mine  environment. 

In  addition,  in  1996.  MSHA 
promulgated  a  rule  governing  the  use  of 
diesel-powered  equipment  in 
underground  coal  mines  (61  FR  55412). 
While  the  primary  focus  of  the 
rulemaking  was  to  promote  the  safe  use 
of  diesel  engines  in  the  hazardous 
environment  of  xmderground  coal 
mines,  various  parts  of  the  rule  will 
help  to  control  exposure  to  harmful 
diesel  emissions  in  those  mines.  The 
new  rule  revised  and  updated  MSHA's    . 
dieeel  engine  approval  requirements 
and  the  ventilation  requirements  for 
undergroimd  coal  mines  using  diesel 
equ^>ment.  and  established 
lequirBments  concerning  diesel  fuel 
sumiT  content  and  the  iming. 
maintenance  and  emissions  testing  of 
diesel  engines  in  underground  coal 
mines. 

Background.  Beginning  in  the  1940s, 
mining  regulations  were  promulgated  to 
promote  the  safe  and  healthful  use  of 
diesel  engines  in  undergroimd  mines.  In 
1944.  Part  31  established  procedures  for 
limiting  the  gaseous  emissions  and 
establishing  the  recommended  dilution 
air  quantity  for  mine  locomotives  that 
use  diesel  fuel.  In  1949.  Part  32 
established  procedures  for  testing  of 
mobile  diesel-powered  equipment  for 
non-coal  mines.  In  1961.  Part  36  was 
added  to  provide  requirements  for  the 
use  of  diesel  equipment  in  gassy 
noncoal  mines,  in  which  engines  must 
be  temperature  controlled  to  prevent 
explosive  hazards.  These  rules 
responded  to  research  conducted  by  the 
former  Bureau  of  Mines. 

Continued  research  by  the  former 
Bureau  of  Mines  in  the  19S0s  and  1960s 
led  to  refinements  of  its  ventilation 
recommendations,  particularly  when 
multiple  engines  are  in  use.  An  airflow 
of  100  to  250  cfrn/bhp  was 


Federal  Register /Vol.  63.  No.  209 /Thursday.  October  29.  1998 /Proposed  Rules  58137 


recommended  for  engines  that  have  a 
properly  adjusted  fuel  to  air  ratio  (Holtz. 
1960).  An  additive  ventilation 
requirement  was  recommended  for 
operation  of  multiple  diesel  units, 
which  could  be  relaxed  based  on  the 
mine  operating  procedures.  This 
approach  was  subsequently  refined  to 
become  a  100-75-50  percent  guideline 
(MSHA  Policy  Memorandum  81-19MM. 
1981).  Under  this  guideline,  when 
multiple  pieces  of  diesel  equipment  are 
operated,  the  required  airflow  on  a  split 
of  air  woiild  be  the  siun  of:  (a)  100 
percent  of  the  nameplate  quantity  for 
the  vehicle  with  the  highest  nameplate 
air  quantity  requirement:  (b)  75  percent 
of  the  nameplate  air  quantity 
requirement  of  the  vehicle  with  the  next 
highest  nameplate  air  quantity 
requirement;  and  (c)  50  percent  of  the 
nameplate  airflow  for  each  additional 
piece  of  diesel  equipment. 

Diesel  Equipment  Rule.  On  October  6. 
1987.  MSHA  published  in  the  Federal 
Register  (52  FR  37381)  a  notice 
establishing  a  committee  to  advise  the 
Secretary  of  Labor  on  health  and  safety 
standards  related  to  the  use  of  diesel- 
powered  equipment  in  underground 
coal  mines.  The  "Mine  Safety  and 
Health  Advisory  Committee  on 
Standards  and  Regulations  for  Diesel- 
Powered  Equipment  in  Undergroimd 
Coal  Mines"  (the  Advisory  Committee) 
addressed  three  areas  of  concern:  the 
approval  of  diesel-powered  equipment, 
the  safe  use  of  diesel  equipment  in 
underground  coal  mines,  and  the 
protection  of  miners'  health.  The 
Advisory  Committee  submitted  its 
recommendations  in  July  1988. 

With  respect  to  the  approval  of  diesel- 
powered  equipment,  the  Advisory 
Committee  recommended  that  all  diesel 
equipment  except  for  a  limited  class,  be 
approved  for  use  in  underground  coal 
mines.  This  approval  would  involve 
both  safety  (e.g..  fire  suppression 
systems)  and  health  factors  (e.g.. 
maximum  exhaust  emissions). 

With  respect  to  the  safe  use  of  diesel 
equipment  in  underground  coal  mines, 
the  Advisory  Committee  recommended 
that  standards  be  developed  to  address 
the  safety  aspects  of  the  use  of  diesel 
equipment,  including  such  concerns  as 
equipment  maintenance,  training  of 
mechanics,  and  the  storage  and 
transport  of  diesel  fuel. 

The  Advisory  Committee  also  made 
recommendations  concerning  miner 
health,  discussed  later  in  this  section. 

As  a  result  of  the  Advisory 
Committee's  recommendations  on 
approval  and  safe  use,  MSHA  developed 
and.  on  October  25. 1996,  promulgated 
as  a  final  rule,  standards  for  the 
"Approval.  Exhaust  Gas  Monitoring. 


and  Safety  Requirements  for  the  Use  of 
Diesel-Powerwl  Equipmoit  in 
Underground  Coal  Mines"  (61  FR 
55412). 

The  October  25. 1996  final  rule  on 
diesels  focuses  on  the  safe  use  of  diesels 
in  underground  coal  mines.  Integrated 
requirements  are  established  for  the  safe 
storage,  handling,  and  transport  of 
diesu  fiiel  undergroimd.  training  of 
mine  personnel,  minimum  ventilating 
air  quantities  for  diesel  powered 
equipment,  maintenance  requirements, 
fire  suppression,  and  design  features  for 
nonpermissible  machines.  While  the 
focus  was  on  safety,  certain  rules  related 
to  emissions  are  included  in  the  final 
rule.  For  example,  the  final  rule  requires 
maintenance  on  diesel  powered 
equipment.  Regular  maintenance  on 
diesel  powered  equipment  should  Iwep 
the  diesel  engine  and  vehicle  operation 
at  its  original  or  baseline  condition. 
However,  as  a  check  that  the 
maintenance  is  being  performed,  MSHA 
wrote  a  standard  for  checking  the 
gaseous  CO  emission  levels  on 
permissible  and  heavy  duty  outby 
machines  to  determine  the  need  for 
maintenance.  The  00  check  requires 
that  a  regular  repeatable  loaded  engine 
condition  be  run  on  a  weekly  basis  and 
the  CO  measured.  Carbon  monoxide  is 
a  good  indicator  of  engine  condition.  If 
the  00  measurement  increases  to  a 
higher  concentration  than  what  was 
normally  measured  during  the  past 
weekly  checks,  then  a  maintenance 
person  would  know  that  either  the 
regular  maintenance  was  missed  or  a 
problem  has  developed  that  is  more 
significant  than  could  be  identified  by  a 
general  daily  maintenance  program. 
.  Consistent  virith  the  Advisory 
Committee's  recommendation,  the  final 
rule,  among  other  things,  requires  that 
virtually  all  diesel-powered  engines 
used  in  underground  coal  mines  be 
approved  by  MSHA  (30  CFR  Part  7 
(approval  requirements),  Part  36 
(permissible  machines  defined),  and 
Fart  75  (use  of  such  equipment  in 
underground  coal  mines).  The  approval 
requirements,  among  other  things,  are 
designed  to  require  clean-burning 
engines  in  diesel-powered  equipment 
(61  FR  55417).  In  promulgating  the  final 
rule,  MSHA  recognized  that  clean- 
buming  engines  are  "critically 
important"  to  reducing  toxic  gasses  to 
levels  that  can  be  controlled  through 
ventilation.  (Id.).  To  achieve  the 
objective  of  clean-biuning  engines,  the 
rule  sets  performance  standards  which 
must  be  met  for  virtually  all  diesel- 
powered  equipment  in  underground 
coal  mines  (30  CFR  Part  7). 

Consistent  with  the  recommendation 
of  the  Advisory  Committee,  the 


teduiical  requirements  for  approved 
diesel  *ngin««  include  undiluted 
ffxht^uft  limits  for  carbon  monoxide  and 
oxides  of  nitrogen  (61  FR  55419).  As 
recommended  by  the  Advisory 
Committee,  the  limits  for  these  gasses 
are  derived  from  existing  30  CFR  Part  36 
(61  FR  55419).  Also,  consistent  with  the 
recommendation  of  the  Advisory 
Committee,  the  final  rule  requires  that 
as  part  of  the  approval  process, 
ventilating  air  quantities  necessary  to 
mwintiiin  the  gaseous  emissions  of  diesel 
engines  within  existing  required 
ambient  limits  be  set  (61  FR  55420).  As 
recommended  by  the  Advisory 
Committee,  the  ventilating  air  quantities 
are  required  to  appear  on  the  engine's 
approval  plate  (61  FR  55421). 

The  final  rule  also  implements  the 
Advisory  Committee's  recommendation 
that  a  particulate  index  be  set  for  diesel 
engines  (61  FR  55421).  Although,  as 
discussed  below,  there  is  not  yet  a 

specific  standard  limiting  miners'         

exposure  to  diesel  particulate,  the 
particulate  index  is  nonetheless  useful 
in  providing  information  to  the  mining 
community  so  that  operators  can 
compare  the  particulate  levels  generated 
by  different  engines  (61  FR  55421). 

Also  consistent  with  the 
recommendation  of  the  Advisory 
Committee,  the  final  rule  addresses  the 
monitoring  and  control  of  gaseous  diesel 
exhaust  emissions  (30  CFR  part  70;  61 
FR  55413).  In  this  regard,  the  final  rule 
requires  that  mine  operators  take 
samples  of  carbon  monoxide  and 
nitrogen  dioxide  (61  FR  55413.  55430- 
55431).  Samples  exceeding  an  action 
level  of  50  percent  of  the  threshold 
limits  set  forth  in  30  CFR  75.322,  trigger 
corrective  action  by  the  mine  operator 
(30  CFR  part  70.  61  FR  55413).  Also 
consistent  with  the  Advisory 
Committee's  recommendation,  the  final 
rule  requires  that  diesel-powered 
equipment  be  adequately  maintained 
(30  CFR  75.1914;  61  FR  55414).  Among 
other  things,  as  recommended  by  the 
Advisory  Committee,  the  rule  requires 
the  weekly  examination  of  diesel- 
powered  equipment,  including  testing 
of  undilutMl  exhaust  emissions  for 
certain  types  of  equipment  (30  CFR 
75.1914(g)).  In  addition,  consistent  with 
the  Advisory  Committee's 
recommendation,  operators  are  required 
to  establish  programs  to  ensure  that 
those  performing  maintenance  on  diesel 
equipment  are  qualified  (61  FR  55414). 
As  explained  in  the  preamble, 
maintenance  requirements  were 
included  because  of  MSHA 's 
recognition  that  inadequate  equipment 
maintenance  can,  among  other  things, 
result  in  increased  levels  of  harmful 
gaseous  and  particulate  components 
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from  diesel  exhaust  (61  PR  55413- 
55414). 

Consistent  with  the  Advisory 
Committee's  recommendation,  the  final 
rule  also  requires  that  underground  coal 
mine  operators  use  low  suihir  diesel 
fuel  (30  CFR  75.1901;  61  FR  55413).  The 
use  of  low  sulfur  fuel  lowers  not  only 
the  amount  of  gaseous  emissions,  but 
also  the  amount  of  diesel  particulate 
emissions.  (Id.).  To  further  reduce 
miners'  exposure  to  diesel  exhaust,  the 
final  rule  prohibits  of>erators  from 
imnecessahly  idling  diesel-powered 
equipment  (30  CFR  75.1916(d)). 

Also  consistent  with  the 
recommendation  of  the  Advisory 
Committee,  the  final  rule  establishes 
minimimi  air  quantity  requirements  in 
areas  of  underground  coal  mines  where 
diesel-powered  equipment  is  operated 
(30  CFR  75.325).  As  set  forth  in  the 
preamble,  MSHA  believes  that  effective 
mine  ventilation  is  a  key  component  in 
the  control  of  miners'  exposure  to  gasses 
and  {Mirticulate  emissions  generated  by 
diesel  equipment  (61  FR  55433).  The 
final  rule  also  requires  generally  that 
mine  operators  maintain  the  approval 
plate  quantity  minimum  airflow  in  areas 


of  underground  coal  mines  where 
diesel-powered  equipment  is  operated 
(30  CFR  75.325  »). 

The  diesel  equipment  rule  will  help 
the  mining  community  use  diesel- 
powered  equipment  more  safely  in 
underground  coal  mines.  As  discussed 
throu^out  this  preamble,  the  diesel 
equipment  rule  has  many  features 
which,  though  it  was  not  their  primary 
purpose,  will  incidently  reduce  harmhil 
diesel  emissions  in  undergroimd  coal 
mines — including  the  particulate 
component  of  these  emissions.  (The 
requirements  of  the  diesel  equipment 
rule  are  highlighted  with  a  special 
typeface  in  MSHA's  publication, 
"Practical  Ways  to  Control  Exposure  to 
Diesel  Exhaust  in  Mining — a  Toolbox"). 
An  example  is  the  requirement  in  the 
diesel  equipment  rule  that  all  engines 


>On  Dscambor  23.  1997,  the  National  Mining 
Association  and  Energy  Wast  Mining  Company 
filed  petitions  for  review  of  the  final  rule.  National 
Mining  Association  v.  Secntary  of  Labor.  Nos.  96- 
14B9  and  96-1490.  These  cases  were  consolidated 
and  held  in  abeyance  pending  discussions  between 
the  mining  industry  and  the  Secretary.  On  March 
19. 1998,  petitioners  filed  an  Unopposed  Joint 
Motion  for  Voluntary  Dismissal.  In  April  1998,  the 
Court  granted  the  Motion  for  Dismissal. 


used  in  underground  coal  mines  be 
approved  engines,  and  be  maintained  in 
approved  condition — thus  reducing 
emissions  at  the  source. 

In  developing  this  safety  rule, 
however,  MSHA  did  not  expUcitly 
consider  the  risks  to  miners  of  a 
working  lifetime  of  dpm  exposure  at 
very  hi^  levels,  nor  the  actions  that 
coiUd  be  taken  to  specifically  reduce 
those  exposure  levels  in  underground 
coal  mines.  Moreover,  the  rule  does  not 
apply  to  the  remainder  of  the  mining 
industry,  where  the  use  of  diesel 
machinery  is  much  more  intense  than  in 
undergroimd  coal. 

Gas  limits.  Various  organizations  have 
established  or  recommended  limits  for 
many  of  the  gasses  occurring  in  diesel 
exhaust.  Some  of  these  are  listed  in 
Table  II-2,  together  wi\h  information 
about  the  limits  currently  enforced  by 
MSHA.  MSHA  requires  mine  operators 
to  comply  with  gas  specific  threshold 
limit  values  (TLV(TM]s)  recommended 
by  the  American  Conference  of 
Govenunental  Industrial  Hygienists 
(ACGIH)  in  1972  (for  coal  mines)  and  in 
1973  (for  metal  and  nonmetal  mines). 

MLUNQ  COM  mo  II  T 
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TABLE  I I -2   GASEOUS  EXPOSURE  LIMITS  (PPM) 


Pollutant 

Range  of 

Limits 

MSHA  Limits 

Recommendea 

Coalft 

M/NMb 

HCHO 

0.016c 

0.3d 

2 

2 

CO 

25o 

50 

50 

50 

CO2 

5,000c 

5,000 

5,000 

5,000 

NO 

25c.o.E 

25 

25 

25 

NO2 

Ir 

3d 

5 

5 



SO2 

2c.  D 

5e 

2 

1 

5 

Table  Notes: 

A)  ACGIH,  1972 

B)  ACGIH,  1973 

C)  NIOSH  recommended  exposure  limit  (RED,  based  on  a  10-hour,  time-weighted 
average 

D)  ACGIH,  1996 

E)  OSHA  permissible  exposure  limit  (PEL) 

F)  NIOSH  recommends  only  a  1-ppm,  15-minutes,  short-term  exposure  limit  (STEL) 
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In  1989,  MSHA  proposed  changing 
some  of  these  limits  in  the  context  oFa 
proposed  rule  on  air  quality  standards 
(54  FR  35760).  Following  opportunity 
for  comment  and  hearings,  a  portion  of 
that  proposed  rule,  concerning  control 
of  drill  dust,  has  been  promulgated,  but 
the  other  components  are  still  under 
review.  To  change  a  limit  at  this  point 
in  time  requires  a  regulatory  action;  the 
rule  does  not  provide  for  their  automatic 
updating. 

(8)  How  Other  Jurisdictions  Are 
Restricting  Occupational  Exposure  to 
Diesel  Soot. 

On  April  9, 1998.  MSHA  published  a 
proposed  rule  to  limit  the  exposure  of 
underground  coal  miners  to  dpm.  With 
this  proposed  rule,  MSHA's  rulemaking 
is  the  first  effort  by  the  Federal 
government  to  deal  with  the  special 
risks  faced  by  workers  exposed  to  diesel 
exhaust  on  the  job — because,  as 
described  in  detail  in  the  Fart  in  of  this 
preamble,  miner  exposures  are  an  order 
of  magnitude  above  those  of  any  other 
group  of  workers.  But  others  have  been 
looking  at  the  problem  of  exposure  to 
diesel  soot. 

h4SHA  '$  Final  Rule  for  Underground 
Coal  Mines.  In  1996,  MSHA  published 
a  final  rule  on  addressing  the  safe  use 
of  diesels  in  underground  coal  mines. 
Integrated  raquiiemects  are  established 
for  the  safe  storage.  Handling  and 
transpcwt  of  diesel  fuel  underground, 
training  of  mine  personnel,  mtntmnm 
ventilating  air  quantities  for  diaeel 
powered  equipment,  maintenance 
requirements,  fire  suppression,  and 
design  features  for  nonpermissible 
machines. 

States.  As  noted  in  the  first  section  of 
this  part,  few  underground  coal  mines 
now  use  diesel  engines.  Several  states 
have  had  bans  oo  the  use  of  such 
equipment:  Pennsylvania.  Wast 
VinLiU,  and  Ohio. 

Recently.  Pennsylvania  has  replaced 
its  ban  with  a  soedal  law  that  permits 
the  use  of  diesel-powered  equipment  in 
deep  coal  mines  under  certain 
circumstances.  The  Pennsylvania  statute 
goes  beyond  MSHA's  new  regulation  on 
the  use  of  dieeel-powered  equipment  in 
underground  coal  mines.  Of  particular 
intaraet  is  that  it  specifically  addresses 
diesel  particulate.  The  SUte  did  not  set 
a  limit  on  the  expocure  of  miners  to 
dpm.  nor  did  it  establish  a  limit  on  the 
concentration  of  dpoi  in  deep  coal 
mines.  Rather,  it  approached  the  issue 
by  imposing  controb  that  will  limit 
dpm  emissions  at  the  source. 

Vittt.  aU  diesel  engines  used  in 
underground  deep  coal  mines  in 
Psnnsylvania  must  be  MSHA-approved 
anginaa  with  an  "exhaust  emissions 


control  and  conditioning  system"  that 
meets  certain  tests.  (Article  D-A. 
Section  203-A,  Exhaust  Emission 
Controls).  Among  these  are  dpm 
emissions  firom  each  engine  no  greater 
than  "an  average  concentration  of  0.12 
mg/m^  diluted  by  fifty  percent  of  the  • 
MSHA  approval  plate  ventilation  for 
that  diesel  engine."  In  addition,  any 
exhaust  emissions  control  and 
conditioning  system  must  include  a 
"Diesel  Particulate  Matter  (DPM)  filter 
capable  of  an  average  of  ninety-five 
percent  or  greater  reduction  of  dpm 
emissions."  It  also  requires  the  use  of  an 
oxidation  catalytic  converter.  Thus,  the 
Pennsylvania  statute  requires  the  use  of 
low-emitting  engines,  and  then  the  use 
of  aftertreatment  devices  that 
significantly  reduce  what  particulates 
are  emitted  fnnn  these  en^es. 

The  Pennsylvania  law  also  has  a 
number  of  other  requirements  for  the 
safe  use  of  diesel-powered  equipment  in 
the  particularly  hazardous 
environments  of  underground  coal 
mines.  Many  of  these  parallel  the 
requirements  in  MSHA's  rule.  Like 
MSHA's  reouirements.  they  too  can 
result  in  reducing  miner  exposure  to 
diesel  particulate— e.g..  regular 
maintenance  of  dieselengines  by 
qualified  personnel  and  equipment 
operator  examinations.  The 
requirements  in  the  Pennsylvania  law 
takis  into  account  the  need  to  mnintain 
the  aftertreatment  devices  reqiiired  to 
control  diesel  particulate  (see.  e.g.. 
Section  217-A  (b)(6)). 

West  Virginia  has  also  Ufted  its  ban. 
subfact  to  rules  to  be  developed  by  a 
joint  labor-management  commission. 
MSHA  uiulerstands  that  pursuant  to  the 
West  Virginia  law  liltins  the  ban.  the 
Commission  has  only  a  limited  time  to 
determine  the  appliaible  rules,  or  the 
matter  is  to  be  referred  to  an  arbitrator 
for  resolution. 

Other  Countries.  Concerns  about  air 
pollution  have  been  a  ma|or  impetus  for 
most  countries'  standards  on  vanide 
emissions,  including  diesel  particulate. 
Most  industrialized  nations  recognize 
the  fundamental  principle  that  their 
dtizans  should  be  protected  against 
recognized  health  risks  from  air 
pollution  and  that  this  requires  the 
control  of  particulate  such  as  diesel 
exhaust  In  November  of  1995.  for 
example,  the  government  of  the  United 
Kingdom  recommended  a  limit  on 
PMIO.  and  noted  it  would  be  taking 
further  actions  to  limit  airborne 
particulate  matter  (including  a  special 
study  of  dust  from  surfiMX  minerals 
woikings). 

Conoenu  about  international  trade 
have  been  another  impetus.  Dieeel 
engines  are  sold  to  an  intaniattonal 


market  to  power  many  types  of 
industrial  and  nonindustrial  machinery 
and  equipment.  The  European  Union 
manufacturers  exported  more  than  50 
percent  of  their  products,  mainly  to 
South  Korea,  Taiwan.  China.  Australia. 
New  Zealand  and  the  United  States. 
Germany  and  the  United  Kingdom,  two 
major  producers,  have  pushed  for 
hannonized  world  standards  to  level  the 
pla)ring  field  amcmg  the  various 
countries'  engine  producers  and  to 
simplify  the  acceptance  of  their 
products  by  other  countries  (Financial 
Times,  1996).  This  includes  products 
that  must  be  designed  to  meet  pollution 
standards.  The  European  Union  (EU)  is 
now  considering  a  proposal  to  set  an 
EU-wide  standard  ror  tne  control  of  the 
emission  of  pollutants  from  non-road 
mobile  machinery  (Official  Journal  of 
European  Communities,  1995).  The 
proposal  would  largely  track  that  of  the 
U.S.  Enviroiunental  Protection  Agency's 
final  rule  on  the  Control  of  Air  Pollution 
Determination  of  Significance  for 
Nonroad  Sources  and  Emission 
Standards  for  New  Nonroad 
Compression-Ignition  Engines  at  or 
above  37  kilowatts  (50  HP)p  (discussed 
in  Section  3  of  this  part  of  the 
preamble). 

A  third  impetus  to  acti(m  has  been  the 
studies  of  the  health  effects  of  worker 
exposure  to  diesel  exhaust — many  of 
which  have  been  epidemiological 
studies  concerning  woikers  in  other 
countries.  As  not^  in  Part  III  of  this 
preamble,  the  studies  include  cohorts  of 
Swredish  dock  workers  and  bus  garage 
woricers,  Canadian  railway  woikers  and 
miners.  French  woriwrs.  London 
transport  workers,  and  Danish  chimney 
sweeps. 

Below,  the  agency  summarizes  some 
infonnation  obtained  on  exposure  limits 
of  other  countries.  Due  to  diCfaranoes  in 
regulatory  schemes  among  naticms 
considering  the  efiects  of  diesel  exhaust, 
countries  which  have  addressed  Uie 
issue  are  more  likely  to  have  issued 
reconunendations  rather  than  a 
mandatory  maximum  exposure  limit 
Some  of  these  may  have  issued 
mandatory  design  features  for  diesel 
equipment  to  assist  in  achieving  the 
rsoonunended  ejqtosure  leveL 
Measurement  systems  also  vary. 

Germany.  Goman  legislation  on 
dangerous  substances  dassifies  diesel 
englbM  emissions  as  carcinogenic. 
Thatefors.  diesel  engines  must  be 
deeigned  and  operated  using  the  latest 
technology  to  cut  emissions  This 
always  requires  an  examination  to 
detannine  whetlier  the  respective 
operations  and  activities  may  be  carried 
out  using  other  types  of  less  polluting 
equipment  If.  as  a  rseult  of  the 
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examinatiim,  it  is  decided  that  the  use 
of  diesel  engines  is  necessary,  measures 
must  be  instituted  to  reduce  emissions. 
Such  measures  can  include  low- 
polluting  diesel  engines,  low  sulphur 
fuels,  regular  maintenance,  and,  where 
technology  permits,  the  use  of 
particulate  traps.  To  reduce  exposure 
levels  further,  diesel  engine  emissions 
may  be  regulated  directly  at  the  source; 
ventilation  systems  may  be  required  to 
be  installed. 

The  use  of  diesel  vehicles  in  a  fully 
ot  partiy  enclosed  working  space — such 
as  in  an  underground  mine — may  be 
restricted  by  the  government,  depending 
on  the  necessary  engine  power  or  load 
capacity  and  on  whether  the  relevant 
operation  could  be  accomplished  using 
a  non-polluting  vehicle,  e.g.  an 
electrically  powered  veHicle.  When 
determining  whether  alternate 
equipment  is  to  be  used,  the  burden  to 
the  operator  to  use  such  equipment  is 
also  considered. 

In  April  of  1997,  the  following 
permissible  exposure  limits  (TRK^)  for 
diesel  engine  emissions  were  instituted 
for  workplaces  in  mining. 

(1)  non-coal  underground  mining  and 

construction  work:  TRK  =  0.3  mg/ 
m^  of  colloid  dust' 

(2)  other:  TRK  =  0.1  mg/m^  of  colloid 

dust 

(3)  The  average  concentration  of  diesel 

engine  emissions  within  a  period  of 
15  minutes  should  never  be  higher 
than  four  times  the  TRK  value. 
The  TRK  is  ascertained  by 
determining  the  fraction  of  elemental 
carbon  in  the  colloid  (fine)  dust  by 
coulometric  analysis.  Determining  the 


fraction  of  elemental  caibon  always 
involves  the  determination  of  total 
organic  carbon  in  the  course  of  analysis. 
If  the  wcvkplace  analysis  shows  that  the 
fraction  of  elemental  carbon  in  total 
carbon  (elemental  carbon  plus  organic 
carbon]  is  lower  than  50%,  or  is  subject 
to  major  fluctuations,  then  the  TRK 
limits  total  carbon  in  such  workplaces 
to  0.15  mg/va?. 

Irrespective  of  the  TRK  levels,  the 
following  additional  measures  are 
considered  necessary  once  the 
concentration  reaches  0.1  mg/m^  colloid 
dust: 

(1)  Informing  employees  concerned; 

(2)  Limited  workmg  nours  fen-  certain 
staff  categories; 

(3)  Special  working  hours;  and 

(4)  Medical  checkups. 

If  concentrations  continue  to  fail  to 
meet  the  TRK  level,  the  employer  must: 

(1)  Provide  appropriate,  effective, 
hygienic  breathing  apparatus,  and 

U)  Ensure  that  wo»«8  are  not  kept 
at  the  workplace  for  longer  than 
absolutely  necessary  and  that  health 
regulations  are  observed. 

Workers  must  use  the  breathing 
apparatus  if  the  TRK  levels  for  diesel 
engine  emissions  at  the  work  place  are 
exraeded.  Due  to  the  interference  of 
recognized  analysis  techniques  in  coal 
mining,  it  is  ciurentiy  impossible  to 
ascertain  exposure  levels  in  the  air  in 
coal  mines.  As  a  consequence,  the  coal 
mining  authorities  require  the  use  of 
special  low-polluting  engines  in 
undeiground  mining  and  iinpose  special 
requirements  on  the  supply  of  fresh  air 
to  the  workplace. 

European  Standards.  On  April  21, 
1997,  the  draft  of  a  European  directive 


that  applied  to  emissions  from  non-road 
mobile  machinery  was  prepared.  The 
directive  proposed  technical  measures 
that  would  result  in  a  reduction  in 
emissions  from  internal-combustion 
engines  (gasoline  and  diesel)  installed 
in  non-road  mobile  machinery,  and 
type-approval  procedures  that  would 
provide  imiformity  among  the  member 
nations  for  the  approval  of  these 
engines. 

The  directive  proposed  a  two-stage 
process.  Stage  1,  prop<Med  to  begin 
December  31, 1997,  was  for  three 
difiisrent  engine  categories: 

—A:  130  kW  <=  P  <=  560  kW, 
—B:  75  kW  <=  P  <  130  kW. 
— C:  37  kW  <=  P  <  75  kW. 

Stage  2,  proposed  to  begin  December 
31, 1999,  consisted  of  four  engine 
categories  being  phased-in  over  a  four- 
year  period: 

— D:  after  December  31,1999  for  engines 

of  a  power  output  of  18  kW  <=  P  < 

37  kW, 
— E:  after  December  31,  2000  for  engines 

of  a  power  output  of  130  kW  <=  P  <= 

560  kW, 
— ^F:  after  December  31,  2001  for  engines 

of  a  power  output  of  75  kW  <=  P  < 

130  kW, 
— G:  after  December  31,  2002  for  engines 

of  a  power  output  of  37  kW  <=  P  <= 

75  kW. 

The  emissions  shown  in  the  following 
table  for  carbon  monoxide, 
hydrocarbons,  oxides  of  nitrogen  and 
particulates  are  to  be  met  for  the 
respective  engine  categories  described 
for  stage  L 


Net  power 
(kW) 


130SP<560 
75SP<130  . 
37  s  P  <  75  ... 


Carbon 

(P) 
(g*Wh) 


5.0 
5.0 
6.5 


Hyii>ocaitx)n8 

(HC) 

(g/kWH) 


1J 
1.3 
1.3 


Oxides  of 


(NOx) 
(tykWh) 


9.2 
9.2 
9.2 


PwticuMss 
(PT) 


0.54 
0.70 
0.86 


The  engine  emission  limits  that  have 
to  be  achieved  for  stage  II  are  shovtm  in 


the  following  table.  The  emissions 
limits  shown  are  engine-out  limits  and 


are  to  be  achieved  before  any 
aftertreatment  device  is  used. 


Net  power 
(kW) 


130£P<560 
75<P<130  . 
37  S  P  <  75  .... 
18  S  P  <  37  ... 


Caitxx) 
Monoxide 

"    -h) 


(gMth) 


3.5 
5.0 
5.0 
5.5 


Hydrocaitxxis 

(HC) 

(jykwti) 


)ns 

Oxides  o( 

Mbogen 

(Nox) 

((AWti) 

1.0 
1.0 

1.3 
1.5 

6.0 
6.0 
7J0 
8.0 

Partcuiates 

(PT) 

(gAcWh) 


0.2 
0.3 
0.4 
OM 


'TRK  is  the  technical  exposure  limit  of  a 
hazardous  matwial  that  defines  the  concentration  of 
gas.  vapour  or  airborne  particulates  which  is  the 


minimum  possible  with  current  technology  and 
which  serves  as  a  guide  for  necessary  protective 
measures  and  monitoring  in  the  workplace. 


*Col>oid  dust  is  defined  as  that  put  of  total 
respirable  dust  in  a  workplace  that  passes  the 
alveolar  ducts  of  the  worker. 
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Canada  (Related  devehpmenta  in 
Canada).  The  Mining  and  Minerals 
Research  Laboratories  (MMRL)  of  the 
Canada  Centre  for  Mineral  and  Energy 
Technology  (CANMET).  an  arm  of  the 
Federal  Department  of  Natural 
Resources  Canada  (NRCAN),  began 
woiii  in  the  early  19703  to  develop 
measurement  tools  and  control 
technologies  for  diesel  particulate 
matter  (dpm).  In  1978, 1.W.  French  and 
Or.  Aime  Mildon  produced  a  CANMET- 
sponsored  contract  study  entitled: 
"Health  Implications  of  Exposure  of 
Underground  Mine  Workers  to  Diesel 
Exhaust  Emissions."  In  this  document, 
an  Air  Quality  Index  (AQI)  was 
developed  involving  several  maior 
diesel  contaminants  (CO.  NO.  N02,  S02 
and  RCD-^espirable  combustible  dust 
which  is  mostly  dpm).  These 
concentrations  were  divided  by  their 
then  current  permissible  exposure 
limits,  and  the  siun  of  the  several  ratios 
indicates  the  level  of  pollution  in  the 
mine  atmosphere.  The  maximum  value 
for  this  Index  was  fixed  at  3.0.  This 
criterion  was  determined  by  the  known 
health  hazard  associated  with  small 
particle  inhalation,  and  the  known 
rhemical  composition  of  dpm,  among 
other  matters. 

Subsequently,  in  1986.  the  Canadian 
Ad  hoc  Diesel  Committee  was  formed 
from  all  segments  of  the  mining 
industry,  including:  mine  operators,  the 
labor  force,  equipment  manufacturers, 
research  agencies  including  CANMET. 
and  Canadian  regulatory  bodies.  The 
objective  was  the  identification  of  major 
problems  lor  research  and  development 
attention,  the  imdertaking  of  the 
indicated  studies,  and  the  appUcation  of 
the  results  to  reduce  the  impact  of  diesel 
machines  on  the  health  of  underground 
miners. 

In  1990-91.  CANMET  developed  an 
RCD  mine  sampling  protocol  on  behalf 
of  the  Ad  hoc  Committee.  Then  current 
underground  sampling  studies  indicated 
an  average  ratio  of  RCD  to  dpm  of  1.5. 
This  factor  accounted  for  the  presence 
of  other  airborne  combustible  liquids 
including  fuel,  lubrication  and 
particularly  drilling  oils,  in  addition  to 
the  dpm. 

The  original  1978  French-Mildon 
study  was  updated  under  a  CANMET 
contract  in  1990.  It  recommended  that 
the  dpm  levels  be  reduced  to  0.5  mg/m^ 


(suggesting  a  corresponding  RCD  level 
of  0.75  mg/m*). 

Ho%vever.  in  1991.  the  AD  HOC 
Committee  decided  to  set  an  interim 
recommended  RCD  level  of  1.5  mg/m> 
(the  equivalent  1.0  mg/m>).  This  value 
matched  the  then  recommended,  but  not 
promulgated.  MSHA  'Ventilation  Index' 
value  for  dpm  of  1.0  mg/m*. 
Consequently,  all  of  the  North  American 
mining  industry  then  seemed  to  be 
accepting  the  same  maiHinnm  levels  of 
dpm. 

It  should  be  noted  that  for  coal  mine 
environments  or  other  environments 
where  a  non-diesel  carbonaceous 
aerosol  is  present.  RCD  analysis  is  not 
an  appropriate  measure  of  dpm  levels. 

Neither  CANMET  nor  the  Ad  hoc 
Committee  is  a  regulatory  body.  In 
Canada,  mining  is  regiilated  by  the 
individual  provinces  and  territories. 
However,  the  federal  laboratories 
provide:  research  and  development 
facilities,  advice  based  on  research  and 
development,  and  engine/machine 
certification  services,  in  order  to  assist 
the  provinces  in  their  diesel-related 
mining  regulatory  functions. 

Prior  to  the  1991  recommendation  of 
the  Ad  hoc  Committee,  Quebec  enacted 
regulations  requiring:  ventilation,  a 
maximum  of  0.25%  sulfur  content  in 
diesel  fuel;  a  prohibition  on  black 
smoke;  exhaust  cooling  to  a  maximum 
temperature  of  85*C:  and  the  setting  of 
maximum  contaminant  levels.  Since 
1997.  new  regulations  add  the  CSA 
Standard  for  engine  certification,  a 
maximum  RCD  level  of  1.5  mg/m',  and 
the  application  of  an  exhaust  treatment 
system. 

Further,  after  the  Ad  hoc  Committee 
recommendation  was  published  in  1991 
(RCDmax  =  1.5  mg/m^),  various 
provinces  took  the  foUowins  actions: 

(1)  Five  provinces — British  Columbia. 
Ontario,  Quebec,  New  Brunswick,  and 
Nova  Scotia,  and  the  Northwest 
Territories,  adopted  an  RCD  limit  of  1.5 
mg/m^. 

(2)  Two  others.  Manitoba  and 
Newfoundland/Labrador,  have  been 
adopting  the  ACGIH  TLVs. 

(3)  Two  provinces.  Alberta  and 
Saskatchewan,  and  the  Yukon  Territory, 
continue  to  have  no  dpm  limit. 

Most  Canadian  Inspectorates  accept 
the  CSA  Standard  for  diesel  machine/ 
engine  certification.  This  Standard 
specifies  the  undiluted  Exhaust  Quality 


Index  (EQQ  criterion  for  calculation  of 
the  ventilation  in  cfrn.  required  for  each 
diaael  engine/machine.  Fuel  sulfur 
content,  type  of  aftertreatment  device 
and  rated  engine  load  factor  are  on-site, 
variable  factors  which  may  alter  the 
ventilation  ultimately  required.  Diesel 
fiiel  may  not  exceed  0.50%  sulfiir.  and 
must  have  a  mintmiim  flash  point  of 
52*C  However,  most  mines  in  Canada 
now  use  fuel  containing  less  than  0.05% 
sulfur  by  «veight. 

In  addition  to  limiting  the  RCD 
concentration.  Ontario,  established  rules 
in  1994  that  required  diesel  equipment 
to  meet  the  ran«^i4in  Standards 
Association  "Non-Rail-Bound  Diesel- 
Powered  Machines  for  use  in  Non-Gassy 
Underground  Mines"  (CSA  M424.2- 
M90)  Standard,  excepting  the 
ventilation  assessment  clauses.  As  far  as 
fuel  sulfur  and  flashpoint  are 
concerned,  Ontario  is  intending  to 
change  to:  Smax  s  0.05%  from  0.25%, 
and  maximum  fuel  flash  point  s  38*C 
frxim  52*C. 

New  Brunswick,  in  addition  to 
limiting  the  RCD  concentration,  requires 
mine  operators  to  submit  an  ambient  air 
quality  monitoring  plan.  Diesel  engines 
i^ve  100  horsepower  must  be  certified, 
and  there  is  a  miniminn  ventilation 
requirement  of  105  cbn/bhp. 

Since  1996,  the  Ad  hoc  organization 
and  the  industry  consortium  called  the 
Diesel  Emissions  Evaluation  Program 
(DEEP)  have  been  cooperating  in  a 
research  and  development  program 
designed  to  reduce  dpm  levels  in  mines. 

World  Health  Organization  (WHO). 
Environmental  Health  Criteria  171  on 
"Diesel  Fuel  and  Exhaust  Emissions"  is 
a  1996  monograph  pubUshed  under 
joint  sponsorship  of  the  United  Nations 
Environment  Programme,  the 
International  Labour  Organisation,  and 
the  World  Health  Organization.  The 
monograph  provides  a  comprehensive 
review  of  the  literature  and  evaluates 
the  risks  for  human  health  and  the 
environment  from  exposure  to  diesel 
fuel  and  exhaust  emissions. 

The  following  tables  compiled  in  the 
monograph  show  diesel  engine  exhaust 
limits  for  various  exhaust  components 
and  illustrate  that  there  iq  international 
concern  about  the  amount  of  diesel 
exhaust  being  released  into  the 
environment. 


Table  ll-3.— International  Limit  Values  for  Components  of  Diesel  Exhaust  ughtduty  Vehicles  (g/km) 


Region 

C«t»n 
monoxide 

Nitrogen  oxides 

Hydrocaftxxtt 

Particulates 

Convnenis 

AiMtria 

2.1  

0.62  

0.25  

0  194 

^.Se.  since  1991;  from  1995.  adop- 
tion of  European  Union  standards 
planned. 
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Table  11-3.— International  Umit  Values  for  Components  of  Diesel  Exhaust  Ughtduty  Vehicles  (g/km)— 

Continued 


Region 


Europssn  Union  ..«..«••«•......•—«»»»•. 

Finland 

%MKiBn  ••♦••••••••••••••••••••■•■•••••■•■••••"■•"••••• 

Sweden.  Nonway ~. 

Switzerland — 

USA  (CaHfomia) 

US  Environmental  Protection  Agen- 
cy- 


Caitxyi 


2.1 
2.72 

1.0 

2!l  " 

2.1 

2.1 

2!l" 


2.1-5.2 
2.1-2.6 


Nitrogen  oxides 


Hydrocaitoons 


0.62  

0.97  (wNh  hy- 
drocaftX)r»). 
0.7  

OJ  '"ZZ...1 

0^62  (dtyl  ...... 

0.76  (highway) 
0.62  (dly)  ...... 

0.2-0.6  

0.6-0.8  


0.25 

• ■ ••»••***■•• *«**  »«»«****• 

0.62  

0.4  

0.25  

o!25  """"..! 

0.2-0.3  (except 

methane). 
0.2  


PAffMnrifltaM 


0.12 
0.14 

0.06 


0.2  „.. 
0.124 

ai24~ 


0.05  (up  to  31 

000  kn^. 
0.05-0.12  


CoiTvnerto 


Since  1987. 
Since  198Z. 

From  1906. 
Since  1993. 
Sirtoe  1966. 
Since  1904. 
^.St;  from  motor  year  1992. 

^.51;  sinoe  1988;  from  1995.  adop- 
tion of  European  Union 


Deperxfng  on  rratoaoe. 
Dependwig  on  mJeagp. 


TABLE  IM.— INTERNATIONAL  UMIT  VALUES  FOR  COMPONENTS  OF  DIESEL  EXHAUST  HEAVY-OUTY  VEHICLES  (G/KWH) 


Region 


Austria 

Canada  

European  Union 

Japan  .._ 

Sweden  

USA 


Caft>on 
monoxide 


Ad8«ited  from  Mercedes-Benz  AG  (1994b). 

With  respect  to  the  protection  of 
human  health,  the  monograph  states 
that  the  data  reviewed  supports  the 
conclusion  that  inhalation  of  diesel 
exhaust  is  of  concern  with  respect  to 
both  neoplastic  and  non-neoplastic 
diseases.  The  monograph  found  that 
diesel  exhaust  "is  probably  carcinogenic 
to  humans."  It  also  states  that  the 
particulate  phase  appears  to  have  the 
greatest  efiiect  on  health,  and  both  the 
particle  core  and  the  associated  organic 
materials  have  biological  activity, 
although  the  gas-phase  components 
caiuot  be  disregarded.  The  monograph 
recommends  the  following  actions  for 
the  protection  of  human  health: 

(1)  Diesel  exhaust  emissions  should 
be  controlled  as  part  of  the  overall 
control  of  atmospheric  pollution, 
particularly  in  urban  environments. 

(2)  Emissions  should  be  controlled 
strictly  by  regulatory  inspections  and 
prompt  remedial  actions. 

(3)  Urgent  efforts  should  be  made  to 
reduce  emissions,  specifically  of 
particulates,  by  changing  exhaust  train 


4.9 

15.5 

15.5 

4.5 

4.0 

7.4 

7.4 

4.9 

15.5 

15.5 

15.5 

15.5 


Nitrogen  ox- 


9.0 
5.0 
5.0 
8.0 
7.0 
5J0 
6.0 
9.0 
5.0 
4.0 
5.0 
4.0 


Hydro-car- 
bons 


1JJ3 

1.3 

1.3 

1.1 

1.1 

2.9 

2.9 

1.23 

1.3 

1.3 

1.3 

1.3 


Particulates 


0.4 

0.2S 

0.1 

0.36 

0.15 

0.7 

0.7 

0.4 

0.07 

0.1 

0.06 

0.1 


Commer^s 


gft)hp4L 

g/titip^:  from  1995-97. 

Since  1992. 

From  1995-96. 

Indrect  inieclion  engines. 

Direct  iniection  ( 


gMip^:bus. 
g/bhp-h;  »uck. 
gft)hp-tt;  tMS;  from  1996 
gfbfp^  touck;  from  1996. 


techniques,  engine  design,  and  fiiel 
consumption. 

(4)  In  the  occupational  environment, 
good  work  practices  should  be 
encouraged,  and  adequate  ventilation 
must  be  provided  to  prevent  excessive 
exposure. 

The  monograph  made  no 
recommendations  as  to  what  constitutes 
excessive  exposure. 

International  Agency  for  Research  on 
Cancer  (lARC) 

The  carcinogenic  risks  for  hiunan 
beings  were  evaluated  by  a  working 
group  convened  by  the  International 
Agency  for  Research  on  Cancer  in  1988 
(International  Agency  for  Research  on 
Cancer.  1989b).  The  conclusions  were: 

(1)  There  is  sufficient  evidence  for  the 
carcinogenicity  in  experimental  animals 
of  the  whole  diesel  engine  exhaust. 

(2)  There  is  inadequate  evidence  for 
the  carcinogenicity  in  animals  of  gas- 
phase  diesel  engine  exhaust  (with 
particles  removed). 

(3)  There  is  sufficient  evidence  for  the 
carcinogenicity  in  experimental  animals 


of  extracts  of  diesel  engine  exhaust 
particles. 

(4)  There  is  limited  evidence  for  the 
carcinogenicity  in  humans  of  engine 
exhausts  (unspecified  as  from  diesel  or 
gasoline  engines). 

Overall  lARC  Evaluation 

Diesel  engine  exhaust  is  probably 
carcinogenic  to  humans  (&oup  2A). 

(9)  MSHA 's  Initiative  To  Limit  Miner 
Exposure  to  Diesel  Particulate — a  Brief 
History  of  This  Rulemaking  and  Related 
Actions 

As  discussed  in  part  III  of  this 
preamble,  by  the  early  1980's.  the 
evidence  indicating  that  exposure  to 
diesel  exhaust  might  be  harmful  to 
miners,  particularly  in  underground 
mines,  had  started  to  grow.  As  a  result, 
formal  agency  actions  were  initiated  to 
investigate  this  possibility  and  to 
determine  what,  if  any.  actions  might  be 
appropriate.  These  actions  are 
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siunmarized  here  in  chronological 
sequence,  without  comment  as  to  the 
basis  of  any  action  or  conclusion. 
In  1984,  in  accordance  with  the 
§  102(b)  of  the  Mine  Act,  NIOSH 
established  a  standing  Mine  Health 
Research  Advisory  Committee  to  advise 
it  on  matters  involving  or  related  to 
mine  health  research.  In  turn,  that  group 
established  a  subgroup  to  determine  if: 

*  *  *  there  is  a  scientific  basis  for 
developing  a  recommendation  on  the  use  of 
diesel  equipment  in  underground  mining 
operations  and  defining  tlie  limits  of  ctirrent 
knowledge,  and  recommending  areas  of 
research  for  NIOSH,  if  any,  taking  into 
account  other  investigators'  ongoing  aivd 
planned  research.  (49  FR  37174). 

In  1985,  MSHA  established  an 
Interagency  Task  (koup  with  the 
National  Institute  for  C)ccupational 
Safety  and  Health  (NIOSH)  and  the 
former  Bureau  of  Mines  (BOM)  to  assess 
the  health  and  safety  implications  of  the 
use  of  diesel-powered  equipment  in 
underground  coal  mines.  In  part,  as  a 
result  of  the  recommendation  of  the 
Task  Group,  MSHA,  in  April  1986, 
began  drafting  proposed  regulations  on 
the  approval  and  use  of  diesel-powered 

Suipment  in  underground  coal  mines, 
so  in  1986,  the  subgroup  of  the 
NIOSH  advisory  conunittee  studying 
this  issue  summarized  the  evidence 
available  at  that  time  as  follows: 

It  is  our  opinion  that  although  there  are 
some  data  suggesting  a  small  excess  risk  of 
adverM  bealtn  eflects  associated  with 
exposure  to  diesel  exhaust,  these  data  are  not 
compelling  enough  to  exclude  diesels  from 
underground  mines.  In  cases  where  diesel 
equipment  is  used  in  mines,  controls  should 
be  employed  to  minimize  exposure  to  diesel 
exhaust  (Interagency  Task  Group  Report, 
lose). 

As  noted  previously  in  Section  7  of 
this  part,  in  discussing  MSHA's  diesel 
equipment  rule,  on  October  6, 1987. 
pursuant  to  Section  102(c)  of  the  Mine 
Act,  30  U.S.C  812(c),  MSHA  appointed 
an  advisory  committee  "to  provide 
advice  on  the  complex  issues 
concerning  the  use  of  diesel-powered 
equipment  in  underground  coal  mines." 
(52  FR  37381).  MSHA  appointed  nine 
members  to  the  Advisory  Committee.  As 
required  by  Section  101(a)(1).  MSHA 
provided  the  Advisory  Committee  with 
draft  regulations  on  the  approval  and 
use  of  diesel-powered  equipment  in 
undergroimd  coal  mines,  llie  draft 
regulations  did  not  include  standards 
setting  specific  limitations  on  diesel 
particulate,  nor  had  MSHA  at  that  time 
determined  that  such  standards  should 
be  promulgated. 

In  July  1988,  the  Advisory  Committee 
completed  its  woik  with  the  issuance  of 
a  report  entitled  "Report  of  the  Mine 


Safety  and  Health  Administration 
Advisory  Committee  on  Standards  and 
Regulations  for  Diesel-Powered 
Equipment  in  Underground  Coal 
Mines."  The  Advisory  Committee 
recommended  that  MSHA  promulgate 
standards  governing  the  approval  and 
use  of  diesel-powered  equipment  in 
underground  coal  mines.  Toe  Advisory 
Committee  recommended  that  MSHA 
promulgate  standards  limiting 
underground  coal  miners'  exposure  to 
diesel  exhaust. 

With  respect  to  diesel  particulate,  the 
Advisory  Committee  recommended  that 
MSHA  "set  in  motion  a  mechanism 
whereby  a  diesel  particulate  standard 
can  be  set."  (MSHA,  1988).  In  this 
regard,  the  Advisory  Committee 
determined  that  because  of  inadequacies 
in  the  data  on  the  health  effects  of  diesel 
particulate  matter  and  inadequacies  in 
tbe  technology  for  monitoring  the 
amount  of  diesel  particulate  matter  at 
that  time,  it  could  not  recommend  that 
MSHA  promulgate  a  standard 
spedfioadly  limiting  the  level  of  diesel 
particulate  matter.  {Id.  64-65).  Instead, 
the  Advisory  Committee  recommended 
that  MSHA  request  NIOSH  and  the 
former  BOM  to  prioritize  research  in  the 
development  of  sampling  methods  and 
devices  for  diesel  particulate.  The 
Advisory  Committee  also  recommended 
that  MSHA  request  a  study  on  the 
chronic  and  acute  effects  of  diesel 
emissions  (Id).  In  addition,  the  Advisory 
Committee  recommended  that  the 
control  of  diesel  particulate  "be 
accomplished  through  a  combination  of 
measures  including  fuel  requirements, 
equipment  design,  and  in-mine  controls 
such  as  the  ventilation  system  and 
equipment  maintenance  in  conjunction 
with  undiluted  exhaust  measurements." 
The  Advisory  Committee  further 
recommended  that  particulate  emissions 
"be  evaluated  in  the  equipment 
approval  process  and  a  particulate 
emission  index  reported."  [Id.  at  9). 

In  addition,  the  Advisory  Committee 
recommended  that  "the  total  respirable 
particulate,  including  diesel  particulate, 
should  not  exceed  the  existing  two 
milligrams  per  cubic  meter  respirable 
dust  standard."  {Id.  at  9).  Section 
202(b)(2)  of  the  Mine  Act  requires  that 
coal  mine  operators  mwintAin  the 
average  concentration  of  respirable  dust 
at  their  mines  at  or  below  two 
milligrams  per  cubic  meter  which 
effectively  prohibits  diesel  particulate 
matter  in  excess  of  two  milUgrams  per 
cubic  meter.  30  U.S.C  842(b)(2). 

Also  in  1988.  NIOSH  issued  a  Current 
Intelligence  Bulletin  recommending  that 
whole  diesel  exhaust  be  regarded  as  a 
potential  carcinogen  and  controlled  to 
the  lowest  feasible  exposure  level 


(NIOSH,  1988).  In  its  bulletin,  NIOSH 
concluded  that  although  the  excess  risk 
of  cancer  inxliesel  exhaust  exposed 
workers  has  not  been  quantitatively 
estimated,  it  is  logical  to  assume  that 
reductions  in  exposure  to  diesel  exhaust 
in  the  workplace  would  reduce  the 
excess  risk.  NIOSH  stated  that  "(gliven 
what  we  currently  know  there  is  an 
urgent  need  for  efforts  to  be  made  to 
reduce  occupational  exposures  to  DEP 
(dpm)  in  mines." 

Consistent  with  the  Advisory 
Committee's  research  recommendations. 
MSHA.  in  September  1988,  formally 
requested  NIOSH  to  perform  a  risk 
assessment  for  exposure  to  diesel 
particulate  (57  FR  500).  MSHA  also 
requested  assistance  from  NIOSH  and 
the  former  BOM  in  developing  sampling 
and  analytical  methodologies  for 
assessing  exposure  to  diesel  particulate 
in  mining  operations.  {Id.).  In  part,  as  a 
result  of  the  Advisory  Committee's 
recommendation.  MSHA  also 
participated  in  studies  on  diesel 
particulate  sampling  methodologies  and 
determination  of  underground 
occupational  exposure  to  diesel 
particulate.  A  list  of  the  studies 
requested  and  reports  thereof  is  set  forth 
in  57  FR  500-501. 

X3n  October  4, 1989,  MSHA  published 
a  Notice  of  Proposed  Rulemaking  on 
approval  requirements,  exposure 
monitoring,  and  safety  requirements  for 
the  use  of  diesel-powered  equipment  in 
underground  coal  mines  (54  FR  40950). 
The  proposed  rule,  among  other  things, 
addressed,  and  in  fact  followed,  the 
Advisory  Committee's  recommendation 
that  MSHA  promulgate  regulations 
requiring  the  approval  of  diesel  engines 
(54  FR  40951):  limiting  gaseous 
pollutants  from  diesel  equipment,  {Id.); 
establishing  ventilation  requirements 
based  on  approval  plate  dilution  air 
quantities  (54  FR  40990);  requiring 
equipment  maintenance  (54  FR  40958); 
requiring  that  trained  personnel  work 
on  diesel-powered  equipment;  (54  FR 
40995),  establishing  niel  requirements, 
[Id.);  establishing  gaseous  contaminant 
monitoring  (54  FR  40989);  and  requiring 
that  a  particulate  index  indicating  the 
quantity  of  air  needed  to  dilute 
particulate  emissions  from  diesel 
enmnes  be  established  (54  FR  40953). 

On  January  6, 1992,  MSHA  published 
an  Advance  Notice  of  Proposed 
Rulemaking  (ANPRM)  indicating  that  it 
was  in  the  early  stages  of  developing  a 
rule  specifically  addressing  miners' 
exposure  to  diesel  particulate  (57  FR 
500).  In  the  ANPRM.  MSHA.  among 
other  things,  sought  comment  on 
specific  reports  on  diesel  particulate 
prepared  by  NIOSH  and  the  former 
BOM.  {Id.).  MSHA  also  sought  comment 
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on  reports  on  diesel  particulate  which 
were  prepared  by  or  in  conjunction  with 
MSHA  (57  FR  501).  The  ANPRM  also 
sought  comments  on  the  health  effects, 
technological  and  economic  feasibility, 
and  provisions  which  should  be 
considered  for  inclusion  in  a  diesel 
particulate  rule  (57  FR  501).  The  notice 
also  identified  five  specific  areas  where 
the  agency  was  particularly  interested  in 
comments,  and  about  which  it  asked  a 
number  of  detailed  questions:  (1) 
exposure  limits,  including  the  basis 
therefore;  (2)  the  validity  of  the  NIOSH 
risk  assessment  model  and  the  validity 
of  various  types  of  studies;  (3) 
information  about  non-cancer  risks, 
non-lung  routes  of  entry,  and  the 
confounding  effects  of  tobacco  smoking; 
(4)  the  availability,  acciuacy  and  proper 
use  of  sampling  and  monitoring 
methods  for  diesel  particulate;  and  (5) 
the  technological  and  economic 
feasibility  of  various  types  of  controls, 
including  ventilation,  diesel  fuel,  engine 
design,  aftertreatment  devices,  and 
maintenance  by  mechanics  with 
specialized  training.  The  notice  also 
solicited  specific  information  from  the 
mining  community  on  "the  need  for  a 
medical  surveillance  or  screening 
program  and  on  the  use  of  respiratory 
equipment."  (57  FR  500).  The  comment 
period  on  the  ANPRM  closed  on  July  10, 

1992. 

While  MSHA  was  completing  a 
"comprehensive  analysis  of  the 
comments  and  any  other  information 
received"  in  response  to  the  ANPRM  (57 
FR  501).  it  took  several  actions  to 
encourage  the  mining  community  to 
begin  to  deal  with  this  problem,  and  to 
provide  the  knowledge  and  equipment 
needed  for  this  task.  As  described 
earlier  in  this  part,  the  Agency  held 
several  workshops  in  1995,  published  a 
•Toolbox"  of  controls,  and  developed  a 
spreadsheet  template  that  allows  mine 
operators  to  compare  the  impacts  of 
various  controls  on  dpm  concentrations 
in  individual  mines. 

On  October  25, 1996,  MSHA 
pubUshed  a  final  rule  addressing 
approval,  exhaust  monitoring,  and 
safety  requirements  for  the  use  of  diesel- 
powered  equipment  in  underground 
coal  mines  (61  FR  55412).  The  final  rule 
addresses  and  in  large  part  is  consistent 
with  the  specific  recommendations 
made  by  the  Advisory  Committee  for 
limiting  imderground  coal  miners' 
exposure  to  diesel  exhaust.  (A  further 
summary  of  this  rule  is  contained  in 
Section  7  of  this  part). 

On  February  26, 1997.  the  United 
Mine  Workers  of  America  petitioned  the 
U.S.  Court  of  Appeals  for  the  D.C. 
Circuit  to  issue  a  writ  of  mandamus 
ordering  the  Secretary  of  Labor  to 


promulgate  a  rule  on  diesel  particulate. 
In  Re:  International  Union.  United  Mine 
Woikers  of  America  .  D.C.  Cir.  Ct. 
Appeals.  No.  97-1109.  The  matter  was 
scheduled  for  oral  argument  on 
September  12. 1997.  On  September  11. 
1997.  the  Court  granted  the  parties'  joint 
motion  to  continue  oral  argument  and 
hold  the  proceedings  in  abeyance.  The 
Court  directed  the  parties  to  file  status 
reports  or  motions  to  govern  future 
proceedings  at  90-day  intervals.  On 
April  9. 1998.  (63  FR  17492).  MSHA 
published  a  proposed  rule  to  limit  the 
exposure  of  undergroimd  coal  miners  to 
dpm.  On  April  30. 1998,  the  Secretary 
filed  a  Motion  To  Dismiss  based  on  the 
issuance  of  the  notice  of  proposed 
rulemaking  to  limit  the  exposure  of 
imdeiground  coal  miners  to  dpm.  On 
June  26. 1998.  the  Court  dismissed  the 
petition  for  Writ  of  Mandamus  insofar 
as  it  sought  regulations  addressing 
diesel  particulate. 

m.  Risk  Assessment 
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Introduction.  MSHA  has  reviewed  the 
scientific  literature  to  evaluate  the 
potential  health  effiects  of  diesel 
particulate  at  occupational  exposures 
encoimtered  in  the  mining  industry. 
Based  on  its  review  of  the  currently 
available  information,  this  part  of  the 
preamble  assesses  the  risks  associated 
with  those  exposures.  Additional 
material  submitted  for  the  record  will  be 
considered  by  MSHA  before  final 
determinations  are  made. 

Agencies  sometimes  place  risk 
assessments  in  the  rulemaking  record 
and  provide  only  a  siimmary  in  the 
preamble  for  a  proposed  rufe.  MSHA 
has  decided  that,  in  this  case,  it  is 
important  to  dissraninate  a  discussion  of 
risk  widely  throughout  the  mining 
community.  Therefore,  the  full 
assessment  is  being  included  as  part  of 
thepreamble. 

The  risk  assessment  begins  with  a 
discussion  of  dpm  exposure  levels 
observed  in  the  paining  industry.  This  is 
followed  by  a  review  of  information 
available  to  MSHA  on  health  effects  that 
have  been  associated  with  diesel 
particulate  exposure.  Finally,  in  the 
section  entitled  "Characterization  of 
Risk."  the  Agency  considers  three 
questions  that  must  be  addressed  for 
nilemaking  under  the  Mine  Act,  and 
relates  the  available  information  about 
risks  of  dpm  exposure  at  current  levels 
to  the  regulatory  requirements. 

A  risk  assessment  must  be  technical . 
enough  to  present  the  evidence  and 
describe  the  main  controversies 
surrounding  it.  At  the  same  time,  an 
overly  technical  presentation  could 
cause  stakeholders  to  lose  sight  of  the 
main  points.  MSHA  is  guided  by  the 
first  principle  the  National  Resmrch 
Council  established  for  risk 
characterization:  that  the  approach  be — 

(a)  decision  driven  activity,  directed 
toward  informing  choices  and  solving 
problems"*  Oversimplifying  the  science  or 
skewing  the  results  through  selectivity  can 
lead  to  the  inappropriate  use  of  scientific 
information  in  risk  management  decisions, 
but  providing  full  infonnaticm.  if  it  does  not 
address  key  concerns  of  the  intended 
audience,  can  undermine  that  audience's 
trust  in  tiie  risk  analysis. 

MSHA  intends  this  risk  assessment  to 
fiuthw  the  rulemaking  process.  The 
purpose  of  a  proposed  rulemaking  is  to 
notify  the  regulated  community  qf  what 
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infonnation  the  agency  is  evaluating, 
how  the  agency  believes  it  should 
evaluate  that  infonnation,  and  what 
tentative  conclusions  the  agency  has 
draMm.  Comments,  supporting  data,  and 
guidance  from  all  interested  members  of 
the  public  are  encouraged.  The  risk 
assessment  presented  here  is  meant  to 
facilitate  public  comment,  thus  helping 
to  ensure  that  final  rulemaking  is  based 
on  as  complete  a  record  as  possible— on 
both  the  evidence  itself  and  the  manner 
in  which  it  is  to  be  evaluated  by  the 
Agency.  Those  who  want  additional 
detail  are  welcome  to  examine  the 
materials  cited  in  this  part,  copies  of 
which  are  included  in  MSHA's 
rulemaking  record. 

While  this  rulemaking  covers  only  the 
underground  metal  and  nonmetal 
sector,  the  risk  assessment  was  prepared 
so  as  to  enable  MSHA  to  assess  the  risks 
throughout  the  mining  industry. 
Accordingly,  this  information  will  be  of 
interest  to  the  entire  mining  community. 
With  the  exception  of  the  discussion  in 
Sec.  III. 3.0  quantifying  by  how  much  the 
proposed  rule  may  be  expected  to 
reduce  current  risks,  this  risk 
assessment  is  substantially  the  same  as 
that  published  with  MSHA's  proposed 
rule  to  reduce  dpm  concentrations  in 
underground  coal  mines  (63  FR  17521). 

MSHA  had  this  risk  assessment 
independently  peer  reviewed.  The  risk 
assessment  presented  here  incorporates 
revisions  made  in  accordance  with  the 
reviewers'  recommendations.  The 
reviewers  stated  that: 

*  *  *  principles  for  identifying  evidence 
and  characterizing  risk  an  thoughtfully  set 
out.  The  scope  of  the  document  is  carefully 
described,  addressing  potential  concerns 
about  the  scope  of  coverage.  Referance 
citations  are  adequate  and  up  to  date.  The 
document  is  written  in  a  balanced  Csshion, 
addressing  uncertainties  and  asking  for 
additional  infonnation  and  comments  as 
appropriate.  (Samet  and  Burke,  Nov.  1997). 


III.1.  ExpomrH  ofUS.  Minm 

Information  about  U.S.  miner 
exposures  comes  from  published  studies 
and  from  additional  mine  inventories 
conducted  by  MSHA  since  1993:" 
Previously  published  studies  of  U.S. 
miner  exposure  to  dpm  are:  Watts  (1989, 
1992),  Cantrell  (1992, 1993).  Haney 
(1992),  and  Tomb  and  Haney  (1995). 
MSHA  has  also  conducted  inventories 
subsequent  to  the  period  covered  in 
Tomb  and  Haney  (1995),  and  the 
previously  unpublished  data  are 
included  here.  The  period  covered  on 
which  this  section  is  based,  is  late  1988 
throush  mid  1997. 

MSHA's  field  studies  involved 
measuring  dpm  concentrations  at  a  total 
of  48  mines:  25  underground  metal  and 
nonmetal  (M/NM)  mines,  12 
imdeigroimd  coal  mines,  and  11  surface 
mining  operations  (both  coal  and  M/ 
MM).  At  all  surface  mines  and  all 
underground  coal  mines,  dpm 
measurements  were  made  using  the 
size-selective  method,  based  on 
gravimetric  determination  of  the  amoimt 
of  submicrometer  dust  collected  with  an 
impactor.  With  two  exceptions,  dpm 
measurements  at  undei^ground  M/NM    ■ 
mines  were  made  using  the  RCD  method 
(with  no  submicrometer  impactor). 
Measurements  at  the  two  remaining 
underground  M/NM  mines  were  made 
using  the  size-selective  method,  as  in 
coal  and  surface  mines.  The  various 
methods  of  measuring  dpm  are 
explained  in  Part  11  of  this  preamble. 
Weighing  errors  inherent  in  the 
gravimetric  analysis  required  for  both 
size-selective  and  RCD  methods  become 
statistically  insignificant  at  the 
relatively  high  dpm  concentrations 
observed.  MLies  were  selected  from 
sites  known  to  have  diesel  exposures. 
They  do  not  constitute  a  random  sample 
of  mines,  and  care  was  taken  in  the  text 
not  to  represent  resiilts  as  applying  to 
the  industry  as  a  whole. 


Each  undergrotmd  study  typically 
included  personal  dpm  exposure 
measurements  for  approximately  five 
production  workers.  Also,  area  samples 
were  collected  in  retxim  airways  of 
undergrotmd  mines  to  determine  diesel 
particulate  emission  rates.  Operational 
information  such  as  the  amoimt  and 
type  of  equipment,  airflow  rates,  fuel, 
and  maintenance  was  also  recorded.  In 
general,  MSHA's  studies  fociised  on  &ce 
production  areas  of  mines,  where  the 
highest  concentrations  of  dpm  could  be 
expected;  but,  since  some  miners  do  not 
spend  their  time  in  face  areas,  studies 
were  performed  in  other  areas  as  well, 
to  get  a  more  complete  picture  of  miner 
exposure.  Because  of  potential 
interferences  from  tobacco  smoke  in 
undeigroimd  M/NM  mines,  samples 
were  not  collected  on  or  near  smokers. 

Table  ID-l  summarizes  key  results 
6v>m  MSHA's  studies.  The  higher 
concentrations  in  undergroimd  mines 
were  typically  found  in  the  haulageways 
and  face  areas  where  niunerous  pieces 
of  equipment  were  operating,  or  whisre 
insufficient  air  was  available  to  ventilate 
the  operation.  In  production  areas  and 
haulageways  of  underground  mines 
where  diesel  powered  equipment  is 
used,  the  mean  dpm  concentration 
observed  was  755  pg/m^.  By  contrast,  in 
travelways  of  underground  mines  where 
diesel  powered  equipment  is  used,  the 
mean  dpm  concentration  (based  on  107 
samples  not  included  in  Table  m-l) 
was  307  Mg/m^.  In  surface  mines,  the 
higher  concentrations  were  generally 
associated  with  truck  drivers  and  front- 
end  loader  operators.  The  mean  dpm 
concentration  observed  was  less  than 
200  Mg/m'  at  all  11  of  the  surface  mines 
in  which  measurements  were  made. 
More  information  about  the  dpm 
concentrations  observed  in  each  sector 
is  presented  in  the  material  that  follows. 


Table  lll-i.— Full  Shift  Diesel  Particulate  Matter  Concentrations  Observed  in  Production  Areas  and 
Haulageways  of  48  Dieseuzed  U.S.  Mines.  Intake  and  Return  Area  Samples  are  Excluded. 


Mine  type 


Surface  

Underground  Coal 

Underground  Metal  and  Nonmat^ 


Number  of 
samptes 


45 
226 

331 


Mean 
exposure 


88 

644 
830 


Exposure 
range 


9-380 

0-3,650 

10-6,570 


*MSHA  has  only  limited  infonnation  about 
minar  axpoturea  in  other  countries.  Based  on  223 
personal  and  area  samples,  average  exposure*  at  21 
Canadian  noncoal  mine*  were  reported  to  range 


from  170  to  1300  |ig/m>  (resplrable  combustible 
dust),  with  maximum  measurements  ranging  from 
1020  to  3100  |«/m>  (Gangel  and  Dainty.  1993). 
Among  622  full  shift  measurements  collected  since 


1989  in  German  underground  noncoal  mines.  91 
(15%)  exceeded  400  |ig/m>  (toUl  carbon)  (Dahmann 
et  al..  1996).  As  explained  in  Part  Q  of  thU 
preamble.  400  Mg/m*  (toUl  carbon)  comsponds  to 
approximately  SCO  Kg/m>  dpm. 
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in.l.a.  Underground  Coal  Mines 

Approximately  170  out  of  the  971 
existing  imdergroimd  coal  mines 
currently  utilize  diesel  powered 
equipment.  Of  these  170  mines,  fewer 
than  20  currently  use  diesel  equipment 
for  face  coal  haulage.  The  remaining 
mines  use  diesel  equipment  for 
transportation,  materials  handling  and 
other  support  operations.  MSHA 
focused  its  efforts  in  measuring  dpm 
concentrations  in  coal  mines  on  mines 
that  use  diesel  powered  equipment  for 
face  coal  haulage.  Twelve  mines  using 
diesel-powered  face  haulage  were 
sampled.  Mines  with  diesel  powered 
face  haulage  were  selected  because  the 
face  is  an  area  with  a  high  concentration 
of  vehicles  operating  at  a  heavy  duty 
cycle  at  the  furthest  end  of  the  mine's 
ventilation  system. 


Diesel  particulate  levels  in 
imderground  mines  depend  on:  (1)  the 
amoimt,  size,  and  workload  of  diesel 
equipment;  (2)  the  rate  of  ventilation; 
and,  (3)  the  effectiveness  of  whatever 
diesel  particulate  control  technology 
may  be  in  place.  In  the  dieselized  mines 
studied  by  MSHA,  the  sections  used 
either  two  or  three  diesel  coal  haulage 
vehicles.  In  eastern  mines  the  haulage 
vehicles  were  equipped  with  a  nominal 
100  horsepower  engine.  In  western 
mines  the  haulage  vehicles  were 
equipped  with  a  nominal  150 
horsepower  engine.  Ventilation  rates 
ranged  from  the  nameplate  requirement, 
based  on  the  100-75-50  percent  rule 
(Holtz,  1960),  to  ten  times  the  nameplate 
requirement.  In  most  cases,  the  section 
aiiilow  was  approximately  twice  the 
name  plate  requirement.  Control 
technology  involved  aftertreatment 
filters  and  fueL  Two  types  of 


aftertreatment  filters  were  used.  These 
filters  included  a  disposable  diesel 
emission  filter  (IM)EF)  and  a  Wire  Mesh 
Filter  (WMF).  The  DDEF  is  a 
commercially  available  product;  the 
WMF  was  developed  by  and  only  used 
at  one  mine.  Both  low  sulfur  and  high 
stilfur  fuels  were  used. 

Figure  m-l  displays  the  range  of 
exposure  measurements  obtained  by 
MSHA  in  the  field  studies  it  conducted 
in  undergroimd  coal  mines.  A  study 
normally  consisted  of  collecting 
samples  on  the  continuous  miner 
operatw  and  ramcar  operators  for  two  to 
three  shifts,  alcmg  with  area  samples  in 
the  haulageways.  A  total  of  142  personal 
samples  and  84  area  samples  were 
collected.  No  statistically  significant 
difference  was  observed  in  mean  dpm 
concentration  between  the  personal  and 
area  samples. 
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Figure  ffl-l.-  Box  plots  (Tukey,  1977)  for  dpm  concentrations  observed  at  12  underground  coal 
mines.  Top  and  bottom  of  each  box  represent  upper  and  lower  quaitiles,  respectively.  "Belt" 
inside  box  represents  median.  Vertical  lines  span  nearly  all  measurements.  Isolated  points  are 
outliers,  representing  unusually  high  or  low  measuren»ents  compared  to  other  observations  at  die 
same  mine.  All  DPM  measurements  were  made  using  the  size-selective  method,  based  on 
gravimetric  determination  of  the  amount  of  submicrometer  dust  collected  with  an  impactor. 
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In  six  mines,  measurements  were 
taken  both  with  and  without 
employment  of  disposable  after 
treatment  H  Iters,  so  that  a  total  of 
eighteen  studies,  carried  out  in  twelve 
mines,  are  displayed. 

Without  employment  of  after 
treatment  filters,  average  observed  dpm 
concentrations  exceeded  500  |ig/m^  in 
eight  of  the  twelve  mines  and  exceeded 
1000  fia/m'  in  four. ' 

The  highest  dpm  concentrations 
observed  at  coal  mines  were  collected  at 
Mine  "G."  Eight  of  these  samples  were 
collected  during  employment  of  DDEF's, 
and  eight  were  collected  while  filters 
were  not  being  employed.  Without 
filters,  the  mean  dpm  concentration 
observed  at  Mine  "G"  was  2052  Mg/m^ 
(median  =  2100  Mg/m^).  With  disposable 
filtere,  the  mean  dropped  to  1241  (ig/m^ 
(median  =  1235  ^g/m3). 

Filters  were  employed  in  three  of  the 
four  studies  showing  median  dpm 
concentration  at  or  below  200  (ig/m^. 
After  adjusting  for  outby  sources  of 
dpm,  exposures  were  found  to  be 
reduced  by  up  to  95  percent  in  mines 
using  the  DDEF  and  by  up  to  50  percent 
in  the  mine  using  the  WMF. 


The  higher  dpm  concentrations 
observed  at  the  mine  using  the  WMF  are 
attributable  partly  to  the  lower  section 
airflow.  The  only  study  without  filters 
showing  a  median  concentration  at  or 
below  200  Mg/m'  was  conducted  in  a 
mine  (Mine  "A")  which  had  section 
airflow  approximately  ten  times  the 
nameplate  requirement.  The  section 
airflow  at  the  mine  using  the  WMF  was 
approximately  the  nameplate 
requirement. 

m.l.b.  Undergroimd  Metal  and 
Nonmetal  Mine* 

Currently  there  are  approximately  260 
undeigroimd  M/NM  mines  in  the 
United  States.  Nearly  all  of  these  mines 
utilize  diesel  powered  equipment,  and 
twenty-five  of  those  doing  so  were 
sampled  by  MSHA  for  dpm.*  The  M/ 
NM  studies  typically  included 
measurements  of  dpm  exposure  for 
dieselized  production  equipment 
operators  (such  as  truck  driven,  roof 
bolters,  haulage  vehicles)  on  two  to 
three  shifts.  A  number  of  area  samples 
were  also  collected.  None  of  the  M/NM 


mines  studied  were  using  diesel 
particulate  afterfilters. 

Figiue  III-2  displays  the  range  of  dpm 
concentrations  measured  by  ^^HA  in 
the  twenty-five  underground  M/NM 
mines  studied.  A  total  of  254  personal 
samples  and  77  area  samples  were 
coUected.  No  statistically  significant 
difference  was  observed  in  mean  dpm 
concentration  between  the  personal  and 
area  samples.  Personal  exposiues 
observed  ranged  from  less  than  100  |ig/ 
m'  to  more  than  3500  Mg/m'.  With  the 
exception  of  Mine  "V",  personal 
exposures  were  for  face  workera.  Mine 
"V"  did  not  use  dieselized  Cace 
equipment. 

Average  observed  dpm  concentrations 
exceeded  500  Mg/m^  in  17  of  the  25  M/ 
NM  mines  and  exceeded  1000  pg/m'  in 
12."  The  highest  dpm  concentrations 
observed  at  M/NM  mines  were  collected 
at  Mine  "E".  Based  on  16  samples,  the 
mean  dpm  concentration  observed  at 
Mine  "E"  was  2008  pg/m^  (median  = 
1835  Mg/m^).  Twenty-five  percent  of  the 
dpm  measurements  at  this  mine 
exceeded  2400  iig/m'.  All  four  of  these 
were  based  on  personal  samples. 


1 1000  |«/m>.  bul  tlw  nwliui  did  nol. 


•  MSHA  wlU  provid*  oopiM  of  Umm  itttdiM  upon 


•  At  M^M  miaM  C  L  J,  MMi  P.  tte  ■« 
MprMMd  bjr  tlM  BMB  ooMdwi  lOOO  i«/b*  but  th* 
OMdiMi  did  not  At  M/NM  nisM  H  nd  S,  tha 
OHdiMinendad  1000 m^B* bvt  dw innB did  not 
At  MMM  miM  K.  tbo  OMM  oaoMdad  SOO  M/m*. 
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Figure  in-2.~  Box  plots  (Tukcy,  1977)  for  dpm  concentrations  observed  at  25  underground  metal 
and  nonmetal  mines.  Top  and  bottom  of  each  box  represent  upper  and  lower  quartiles. 
respectively.  "Belt"  inside  box  represents  median.  Vertical  lines  span  nearly  all  measurements. 
Isolated  points  are  outliers,  representing  unusually  high  or  low  measurements  compared  to  other 
observations  at  the  same  mine.  Measurements  at  mines  other  than  "D"  and 'T"  were  made  using 
RCD  method.  Measurements  at  mines  "D"  and  "F  were  made  using  the  size-selective  method, 
based  on  gravimetric  determination  of  the  amount  of  submicrometer  dust  collected  with  an 
impactor.  Because  of  potential  interferences  from  cigarette  smoke,  samples  were  not  collected 
on  or  near  smokers. 


As  with  undergroimd  coal  mines, 
dpm  levels  in  underground  M/NM 
mines  are  related  to  the  amount  and  size 
of  equipment,  to  the  ventilation  rate, 
and  to  the  effectiveness  of  the  diesel 
particulate  control  technology 
employed.  In  the  dieselized  M/NM 
mines  studied  by  MSHA,  firont-end- 
loaders  were  used  either  to  load  ore 
onto  trucks  or  to  haul  and  load  ore  onto 
belts.  Additional  pieces  of  diesel 
powered  support  equipment,  such  as 
bolters  and  mantrips,  were  also  used  at 
the  mines.  The  typical  piece  of 
production  equipment  was  rated  at  150 
to  350  horsepower. 

Ventilation  rates  in  the  M/NM  mines 
studied  mostly  ranged  from  100  to  200 
cfin  per  horsepower  of  equipment.  In 
only  a  few  of  the  mines  inventoried  did 
ventilation  exceed  200  cfin/hp.  For 
single-level  mines,  working  areas  were 
ventilated  in  series,  i.e..  the  exhaust  air 
from  one  area  became  the  intake  for  the 
next  woriung  area.  For  multi-level 
mines,  each  level  typically  had  a 
separate  fresh  air  supply.  One  or  two 


working  areas  could  be  on  a  level. 
Control  technology  used  to  reduce 
diesel  particidate  emissions  in  mines 
inventoried  included  oxidation  catalytic 
converters  and  engine  maintenance 
programs.  Both  low  sulfur  and  high 
sulhu-  fuel  were  used;  some  mines  used 
aviation  grade  low  sidfiir  fuel. 

in.l.c.  Surface  Mines 

Currently,  there  are  approximately 
12,200  surfoce  mining  operations  in  the 
United  States.  The  total  consists  of 
approximately  1.700  coal  mines  and 
10.500  M/NM  mines.  Virtually  all  of 
these  mines  utilize  diesel  powered 
equipment. 

MSHA  conducted  diesel  particulate 
studies  at  eleven  surfoce  mining 
operations:  eight  coal  mines  and  three 
M/NM  mines.  To  help  select  those 
suifsce  facilities  likely  to  have 
significant  dpm  concentrations.  MSHA 
first  made  a  visual  examination  (based 
on  blackness  of  the  filter)  of  surCsoe 
mine  respirable  dust  samples  collected 
during  a  November  1994  study  of 


stufaoe  coal  mines.  This  preliminary 
screening  of  samples  indicated  that 
higher  exposiues  to  diesel  particulate 
are  typically  associated  wiUi  front-end- 
loader  operatore  and  haulage-truck 
operatore:  accordingly,  sampling 
focused  on  these  operations.  A  total  of 
45  samples  were  collected. 

Figuie  III-3  displays  the  range  of  dpm 
concentrations  measiued  at  the  eleven 
sur&ce  mines.  The  average  dpm 
concentration  observed  was  less  than 
200  Mg/m^  at  all  mines  sampled.  The 
maximum  dpm  concentration  observed 
was  less  than  or  equal  to  200  )tg/m'  in 
8  of  the  11  mines  (73%).  The  surface 
mine  studies  indicate  that  even  when 
sampling  is  performed  at  the  areas  of 
sur&ce  mines  believed  most  likely  to 
have  high  exposures,  dpm 
concentrations  are  generally  less  than 
200  Mg/m'. 
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Figure  III-3.-BOX  plots  for  dpm  concentrations  observed  at  11  surface  mines.  Top  and  bottom  of 
each  box  represent  upper  and  lower  quartiles.  respectively.  '"Belt"  inside  box  represents  median. 
Vertical  lines  span  nearly  all  measurements.  Isolated  points  are  outliers,  representing  unusually 
high  or  low  measurements  compared  to  other  observations  at  the  same  mine  (Tukey,  1977).  All 
DPM  measurements  were  made  using  the  size-selective  method,  based  on  gravimetric 
determination  of  the  amount  of  submicrometer  dust  collected  with  an  impactor.  Because  of 
potential  interferences  from  cigarette  smoke,  samples  were  not  collected  on  smokers  who  worked 
inside  enclosures. 


m.Ld.  Compariion  of  Minn-  Exposure* 
to  Exposures  of  Other  Group* 

Occupational  exposure  to  diesel 
particulate  priinahly  originates  from 
industrial  operations  employing 
equipment  powered  with  diesel  engines. 
Diesel  engines  are  used  to  power  ships, 
locomotives,  heavy  duty  trucks,  heavy 
machinery,  as  well  as  a  small  number  of 
light-duty  passenger  cars  and  trucks. 
NIOSH  estimates  that  approximately 
1.35  million  workers  are  occupationally 
exposed  to  the  combustion  products  of 
diesel  fuel  in  approximately  80.000 
workplaces  in  the  United  States. 
Workers  who  are  likely  to  be  exposed  to 
diesel  emissions  include:  mine  workers; 
bridge  and  tunnel  workers;  railroad 
workers;  loading  dock  workers;  truck 
drivers:  fork-lift  drivers;  farm  woriwrs; 
and,  auto,  truck,  and  bus  maintenance 
garage  workers  (NIOSH.  1988).  Besides 
miners,  groups  for  which  occupational 
exposures  have  been  reported  and 
health  effects  have  been  studied  include 
dock  workers,  truck  drivers,  and 
railroad  workers. 

As  estimated  by  the  geometric  mean, 
median  occupational  exposures 
reported  for  dock  workers  either 
operating  or  otherwise  exposed  to  diesel 


toik.  lift  trucks  have  ranged  from  23  to 
55  itg/m^,  as  measured  by 
submicrometer  elemental  carbon 
(NIOSH.  1990;  Zaebst  et  al..  1991). 
Watts  (1995)  states  that  "elemental 
carbon  generally  accounts  for  about 
40%  to  60%  of  diesel  particulate  mass." 
Assuming  that,  on  average,  the 
submicrometer  elemental  carbon 
constituted  approximately  50%  by  mass 
of  the  whole  diesel  particulate,  this 
would  correspond  to  a  range  of  46  to 
110  \tg/m^  in  median  dpm 
concentrations  at  various  docks. 

In  a  study  of  dpm  exposures  in  the 
trucking  industry.  Zaebst  et  al.  (1991) 
reported  geometric  mean  concentrations 
of  submicrometer  carbon  ranging  from  2 
to  7  Mg/m>  for  drivers  to  5  to  28  (ig/m^ 
for  mechanics,  depending  on  weather 
conditions.  Again  assiuning  that,  on 
average,  the  mass  concentration  of 
whole  diesel  particulate  is  about  twice 
that  of  submicrometer  elemental  carbon, 
the  corresponding  range  of  median  dpm 
concentrations  would  be  4  to  56  pg/m^. 

Exposures  of  railroad  workers  to  dpm 
were  estimated  by  Woskie  et  al.  (1988) 
and  Schenker  et  al.  (1990).  As  measured 
by  total  respirable  particulate  matter 
other  than  cigarette  smoke.  Woskie  et  al. 


reported  geometric  mean  concentrations 
for  various  occupational  categories  of 
exposed  railroad  workers  ranging  from 
49  to  191  Mg/m>. 

Figure  ff-4  shows  the  range  of 
median  dpm  concentrations  observed 
for  mine  workers  at  diffierent  mines 
compared  to  the  range  of  median 
concentrations  estimated  for  dock 
workers  (including  forklift  drivers  at 
loading  docks),  truck  drivers  and 
mechanics,  railroad  workers,  and  urt>an 
ambient  air.>°  The  range  for  ambient  air, 
1  to  10  Mg/™'*  ^**  obtained  from  Cass 
and  Gray  (1995).  For  dock  wmkers, 
truck  drivers,  and  railroad  workers,  the 
estimated  range  of  median  exposures  is 
respectively  46  to  110  Mg/m'.  4  to  56  Mg/ 
m>.  and  49  to  191  )ig/m'.  The  range  of 
medians  observed  at  different 
undergrotmd  coal  mines  is  55  to  2100 
M8/m>,  writh  filters  employed  at  mines 
showing  the  lower  concentrations.  For 
underground  M/NM  mines,  the 
corresponding  range  is  68  to  1835 


■•In  th*  ttudiM  raviawMi.  invMtigaton  have  utad 
various  fUtiatical  paramatan,  (uch  a*  maan. 
madian,  or  (aomatric  maan,  to  •ummarisa  tha  dpm 
conoantration*  obaarvad.  Sinca  tha  raw  daU  an  not 
availaUa.  MSHA  %vat  not  able  to  tummarixa  tha 
data  in  axactly  tha  sama  way  for  aach  catagoiy 
dapictad  in  Figure  I1I-4. 
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|ig/m3,  and  for  surface  mines  it  is  19  to 
160  MS/m3. 
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J^igure  in-4.-Range  of  average  dpm  exposures  observed  at  various  mines  for  underground  and 
surface  miners  compared  to  range  of  avemge  exposures  reported  for  other  occupations  and  for 
urban  ambient  air.  Averages  are  rqnesented  by  median  obsoved  within  mines  for  mine  woricers, 
by  median  as  estimated  with  geometric  mean  reported  for  other  occupaticms,  and,  for  ambient  air 
in  urban  environments,  by  the  monthly  mean  estimated  for  different  months  and  locations  in 
Southern  California.  The  range  estimated  for  urban  ambient  air  is  roughly  1  to  10  Mg^m*. 


As  shown  in  Figure  III-4.  some 
miners  are  exposed  to  far  higher 
concentrations  of  dpm  than  are  any 
other  populations  for  higher 
concemtrations  of  dpm  than  are  any 
other  populations  for  which  data  have 
been  collected.  Indeed,  median  dpm 
concentrations  observed  in  some 
imdergroimd  mines  are  up  to  200  times 
as  high  as  average  environmental 
exposures  in  the  most  heavily  polluted 
urban  areas,  and  up  to  10  times  as  high 
as  median  exposures  estimated  for  the 
most  heavily  exposed  workers  in  other 
occupational  groups. 

ni.2.  Health  EfiRBCts  Aasodeted  With 
IVM  Exposures 

Hiis  section  reviews  all  the  various 
health  effects  (of  which  MSHA  is  aware) 
that  may  be  associated  with  exposure  to 
diesel  particulate.  The  review  is  divided 


into  three  main  sections:  acute  eCfects. 
such  as  diminished  ptilmonary  fimction 
and  eye  irritation;  chronic  effects,  such 
as  limg  cancer;  and  mechanisms  of 
toxicity.  Prior  to  that  review,  however, 
the  relevance  of  certain  types  of 
information  will  be  considered.  This 
disciission  will  address  the  relevance  of 
health  efiiects  observed  in  animals, 
health  effects  that  are  reversible,  and 
health  effects  associated  with  fine 
particulate  matter  in  the  ambient  air. 

III.2.a.  Relevancy  Connderations 

in.2.e.i.  Relevance  of  Health  Efiiects 
Observed  in  Animals 

Since  the  lungs  of  different  species 
may  react  diffisrently  to  particle 
inhalation,  it  is  necessary  to  treat  the 
results  of  animal  studies  with  some 
caution.  Evidence  from  animal  studies 


can  nevertheless  be  valuable,  and  those 
respcmdents  to  MSHA's  ANPRM  who 
adm«»ed  this  question  urged 
consideration  of  all  animal  studies 
related  to  the  health  effects  of  diesel 
eidiaust. 

Unlike  humans,  laboratory  animals 
are  bred  to  be  homogeneous  and  can  be 
randomly  selected  for  either  non- 
exposure  or  exposure  to  varying  leveb 
of  a  potentially  toxic  agent.  This  permits 
setting  up  experimental  and  control 
groups  of  animals  that  do  not  differ 
biologically  prior  to  exposure.  The 
consequences  of  exposure  can  then  be 
determined  by  ccunparing  responses  in 
the  experimental  and  control  groups. 
After  a  prescribed  duration  of  deliberate 
exposure,  laboratory  animals  can  also  be 
sacrificed,  dissected,  and  examined. 
This  can  contribute  to  an  understanding 
of  mechanisms  by  whicii  inhaled 
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particles  may  exert  their  efiiBcts  on 
health.  For  this  reason,  discussion  of  the 
animal  evidence  is  placed  in  the  section 
entitled  "Mechanisms  of  Toxicity" 
below. 

Animal  evidence  also  can  help  isolate 
the  cause  of  adverse  health  effects 
observed  among  humans  exposed  to  a 
variety  of  potentially  hazardous 
substances.  If,  for  example,  the 
epidemiological  data  are  unable  to 
distinguish  between  several  possible 
causes  of  increased  risk  of  disease  in  a 
certain  population,  then  controlled 
animal  studies  may  provide  evidence 
useful  in  suggesting  the  most  Ukely 
explanation — and  provide  that 
information  years  in  advance  of 
definitive  evidence  from  human 
observations. 

Furthermore,  results  from  animal 
studies  may  also  serve  as  a  check  on  the 
credibility  of  observations  from 
epidemiological  studies  of  human 
populations.  If  a  particular  health  effiact 
is  observed  in  animals  under  controlled 
laboratory  conditions,  this  tends  to 
corroborate  observations  of  similar 
effects  ill  humans. 

Accordingly.  MSHA  believes  that 
judicious  use  of  evidence  frt)m  wnimal 
studies  is  appropriate.  The  extent  to 
which  MSHA  relies  upon  such  evidence 
to  draw  specific  conclusions  %vill  be 
discussed  below  in  connection  with 
those  conclusions. 

ni,2.a.ii.  Relevance  of  Hedth  Elbcta 
That  are  Reversible 

Some  reported  health  effects 
associated  with  dpm  are  apparently 
reversible — i.e..  if  the  worker  is  moved 
away  &t>m  the  source  for  a  few  days,  the 
health  problem  goes  away.  A  good 
example  is  eye  irritation. 

In  response  to  the  ANPRM,  questions 
were  raised  as  to  whether  so-called 
"reversible"  effects  can  constitute  a 
"material"  impairment.  For  example, 
one  commenter  argued  that  "it  is  totally 
inappropriate  for  the  agency  to  set 
permissible  exposure  limits  based  on 
temporary,  reversible  sensory  irritation" 
because  such  effects  cannot  be  a 
"material"  impairment  of  health  or 
functional  capacity  within  the 
definition  of  the  Mine  Act  (American 
Mining  Congress.  87-0-21,  Executive 
Summary,  p.  1.  and  Appendix  A). 

MSHA  does  not  agree  with  this 
categorical  view.  Although  the 
legislative  history  of  the  Mine  Act  is 
silent  concerning  the  meaning  of  the 
term  "material  impairment  of  health  or 
functional  capacity."  and  the  issue  has 
not  been  litigated  within  the  context  of 
the  Mine  Act.  the  statutory  language 
about  risk  in  the  Mine  Act  is  similar  to 
that  under  the  OSH  Act.  A  similar 


argument  was  dispositively  resolved  in 
favor  of  the  OocufMtional  Safety  and 
Health  Administration  (OSH A)  by  the 
llth  Circuit  Court  of  Appeals  in  AFL- 
aOv.  OSHA.  965  F.2d  962,  974  (1992) 
(popularly  known  as  the  "PEL's" 
decision). 

In  that  case.  OSHA  proposed  new 
limits  on  428  diverse  substances.  It 
grouped  these  into  18  categories  based 
upon  the  p^niary  health  effects  of  those 
substances:  e.g..  neuropathic  effects, 
sensory  irritation,  and  cancer.  (54  FR 
2402).  Challenges  to  this  rule  included 
the  assertion  that  a  "sensory  irritation" 
was  not  a  "material  impairment  of 
health  or  functional  capacity"  which 
could  be  regulated  under  the  OSH  Act. 
Industry  petitioners  argued  that  since 
irritant  effects  are  transient  in  nature, 
they  did  not  constitute  a  "material 
impairment."  The  Court  of  Appeals 
decisively  rejected  this  argument. 

The  court  noted  OSHA's  position  that 
efbcts  such  as  stinging,  itching  and 
burning  of  the  eyes,  tearing,  wheezing, 
and  other  types  of  sensory  irritation  can 
cause  severe  discomfort  and  be 
seriously  disabling  in  some  cases. 
Moreover,  there  was  evidence  that 
workers  exposed  to  these  sensory 
irritants  could  be  distracted  as  a  result 
of  their  sjrmptoms,  thereby  endangering 
other  workers  and  increasing  the  risk  of 
accidents.  (Id.  at  974).  This  evidence 
included  infcmnation  from  NIOSH  about 
the  general  consequences  of  sensory 
irritants  on  job  performance,  as  well  as 
testimony  by  commenters  on  the 
proposed  rule  supporting  the  view  that 
such  health  effects  should  be  regarded 
as  material  health  impairments.  While 
acknowledging  that  "irritation"  covers  a 
spectrum  of  effects,  some  of  which  can 
be  trivial,  OSHA  had  concluded  that  the 
health  effects  associated  with  exposure 
to  these  substances  warranted  action — 
to  ensure  timely  medical  treatment, 
reduce  the  risks  &t>m  increased 
absorption,  and  avoid  a  decreased 
resistance  to  infection  (Id  at  975). 
Finding  OSHA's  evaluation  adequate, 
the  Court  of  Appeals  rejected 
petitioners'  argument  and  stated  the 
following: 

We  interpret  this  explanation  a«  indicating 
that  OSHA  finds  that  although  minor 
irritation  may  not  be  a  material  imf>8irment, 
there  is  a  level  at  which  such  irritation 
becomes  so  severe  that  employee  health  and 
job  performance  are  seriously  thraateoed, 
even  though  those  efiiscta  may  be  transitory. 
We  find  this  explanation  adequate.  OSHA  is    * 
not  required  to  state  with  scientific  certainty 
or  precision  the  exact  point  at  which  each 
type  of  sensory  or  physical  irritation  becomes 
a  material  impairment.  Moreover,  section 
6(b)(5)  of  the  Act  charges  OSHA  with 
addressing  all  forms  of  "material  impairment 
of  health  or  functional  capacity,"  and  not 


exclusively  "death  or  serious  physical  harm" 
or  "grave  danger"  from  exp>osure  to  toxic 
substances.  See  29  U.S.C.  654(a)(1).  655(c). 
(Id.  at  974). 

ni.2.a.iii.  Relevance  of  Health  Efibcts 
Associated  with  Fine  Particulate  Matter 
in  Ambient  Air 

There  have  been  many  studies  in 
recent  years  designed  to  determine 
whether  the  mix  of  particulate  matter  in 
ambient  air  is  harmful  to  health.  The 
evidence  linking  particulates  in  air 
pollution  to  heidth  problems  has  long 
been  compelling  enough  to  warrant 
direction  from  the  Congress  to  limit  the 
concentration  of  such  particulates  (see 
part  n,  section  5  of  this  preamble).  In 
recent  years,  the  evidence  of  harmful 
effects  due  to  airborne  particulates  has 
increased,  and,  moreover,  has  suggested 
that  "fine"  particulates  (i.e.,  particles 
less  than  2.5  lan  in  diameter)  are  more 
strongly  associated  than  "coarse" 
particulates  (i.e..  respirable  particles 
greater  than  2.5  ^an  in  diameter)  with 
the  adverse  health  effects  observed 
(EPA.  1996). 

MSHA  recognizes  that  there  are  two 
difficulties  involved  in  utilizing  the 
evidence  bom  such  studies  in  assessing 
risks  to  miners  from  occupational  dpm 
exposiues.  First,  although  dpm  is  a  fine 
partictilate,  ambient  air  also  contains 
fine  particulates  other  than  dpm. 
Therefore,  health  effects  associated  with 
exposures  to  fine  particulate  matter  in 
air  pollution  studies  are  not  associated 
specifically  with  exposures  to  dpm  or 
any  other  one  kind  of  fine  particiUate 
matter.  Second,  observations  of  adverse 
health  effects  in  segments  of  the  general 
population  do  not  necessarily  apply  to 
the  population  of  miners.  Since,  due  to 
age  and  selection  factora.  the  health  of 
miners  differs  bom  that  of  the  public  as 
a  whole,  it  is  possible  that  fine  particles 
might  not  affect  miners,  as  a  group,  to 
the  same  extent  as  the  general 
population. 

Nevertheless,  there  are  compelling 
reasons  to  consider  this  body  of 
evidence.  Since  dpm  is  a  type  of 
respirable  particle,  information  about 
health  effects  associated  with  exposiues 
to  respirable  particles  in  general,  and 
especially  to  fine  particulate  matter,  is 
certainly  relevant,  even  if  difficult  to 
apply  directly  to  dpm  exposures. 
Adverse  health  effects  in  the  general 
population  have  been  observed  at 
ambient  atmospheric  particulate 
concentrations  well  below  those  studied 
in  occupational  settings.  Furthermore, 
there  is  extensive  literature  showing 
that  occupational  dust  exposiues 
contribute  to  Chronic  Obstructive 
Pulmonary  Diseases  (OOPD).  thereby 
compromising  the  pulmonary  reserve  of 
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some  miners,  and  that  miners 
experience  COPD  at  a  significanUy 
higher  rate  than  the  general  population 
(Becklake  1989. 1992;  Oxman  1993: 
NIOSH  1995).  This  would  appear  to 
place  affected  miners  in  a 
subpopulation  specifically  identified  as 
susceptible  to  the  adverse  health  effects 
of  respirable  particle  pollution  (EPA. 
1996).  The  Mine  Act  requires  that 
standards  •*•  •  *  most  adequately 
assure  on  the  basis  of  the  best  available 
evidence  that  no  miner  suffier  material 
impairment  of  health  or  functional 
capacity*  •  •"  (Section  101(a)(6). 
emphasis  added). 

In  sum.  MSHA  beUeves  it  would  be  a 
serious  omission  to  ignore  the  body  of 
evidence  from  air  pollution  studies  and 
the  Agency  is.  therefore,  taking  that 
evidence  into  account.  The  Agency 
would,  however,  welcome  additional 
scientific  information  aiui  analysis  on 
ways  of  applying  this  body  of  evidence 
to  miners  experiencing  acute  and/at 
chronic  dpm  exposures.  MSHA  is 
especially  interested  in  receiving 
information  on  whether  the  elevated 
prevalence  of  COPD  among  miners 
makes  them,  as  a  group,  highly 
susceptible  to  the  harmfid  effects  of  fine 
particulate  air  pollution,  including  dpm. 

III^.b.  Acute  Health  Effects 

Infmmation  relating  to  the  acute 
health  effects  of  dpm  includes  anecdotal 
reports  of  symptoms  experienced  by 
exposed  miners,  studies  based  on 
exposures  to  diesel  emissions,  afid 
studies  based  on  exposures  to 
particulate  matter  in  the  ambient  air. 
These  will  be  discussed  in  turn. 

III^.bJ.  Symptoms  Reported  by 
Exposed  Minen 

Miners  working  in  mines  with  diesel 
equipment  have  long  reported  adverse 
effects  after  exposure  to  diesel  exhaust. 
For  example,  at  the  woiluhops  on  dpm 
conducted  in  1995,  a  miner  reported 
headaches  and  nausea  among  several 
operatora  after  short  periods  of  exposure 
(dpm  Workshop;  Mt.  Vemon,  IL,  1995). 
Another  miner  reported  that  the  smoke 
from  equipment  using  improper  fuel  or 
not  weU  maintained  is  an  irritant  to 
nose  and  throat  and  impaire  vision. 
"We've  had  people  sick  time  and  time 
again  *  *  *  at  times  we've  had  to  use 
oxygen  for  people  to  get  them  to  come 
.  back  around  to  where  they  can  fiael 
normal  again."  (dpm  Woriuhop; 
Beckley,  WV,  1995).  Other  minen  (dpm 
Workshops:  Beckley.  WV.  1995:  Salt 
Lake  Qty.  UT.  1995),  reported  similar 
symptoms  in  the  various  mines  where 
they  worked. 

Kahn  et  al.  (1988)  conducted  a  study 
of  the  prevalence  and  seriousness  of 


such  complaints,  based  on  United  Mine 
Workere  of  America  records  and 
subsequent  interviews  with  the  miners 
involved.  The  review  involved  reports 
at  five  underground  coal  mines  in  Utah 
and  Colorado  between  1974  and  1985. 
Of  the  13  minera  reporting  symptoms: 
12  reported  mucous  membrane 
irritation,  headache  and  light-headiness; 
eight  reported  nausea;  four  reported 
heartburn;  three  reported  vomiting  and 
weakness,  numbness,  and  tingling  in 
extremities:  two  reported  chest 
tightness:  and  two  reported  wheezing 
(although  one  of  these  complained  of 
recurrent  wheezing  without  exposure). 
All  of  these  incidents  were  severe 
enough  to  result  in  lost  work  time  due 
to  the  symptoms  (which  subsided 
within  24  to  48  hours). 

MSHA  welcomes  additional 
information  about  such  effects  including 
information  frt>m  medical  personnel 
who  have  treated  miners  and 
information  on  work  time  lost,  together 
with  information  about  the  exposures  of 
miners  for  whom  such  effects  have  been 
observed.  The  Agency  would  be 
especially  interested  in  comparisons  of 
effects  observed  in  woikers  subjected  to 
filtered  exhaust  as  compared  to  those 
subjected  to  unfiltered  exhaust. 

111,2  J>.ii.  Studies  Based  on  Expoaores  to 
Diesel  Emissions 

Several  scientific  studies  have  been 
conducted  to  investigate  acute  effects  of 
exposure  to  diesel  emissions. 

bi  a  clinical  study  (Battigelli,  1965), 
volunteers  were  exposed  to  different 
levels  of  diesel  exhaust  and  then  the 
degree  of  eye  irritation  was  measured. 
Exposure  for  ten  minutes  to  diesel 
exhaust  produced  "intolerable" 
irritation  in  some  subjects  while  the 
average  irritation  score  was  midway 
between  "some"  irritation  and  a 
"conspicuous  but  tolerable"  irritation 
level.  Cutting  the  exposure  by  50% 
significanUy  reduced  the  irritation. 

m  a  study  of  underground  iron  ore 
miners  exposed  to  diesel  emissions, 
Jorgensen  and  Svensson  (1970),  found 
no  difference  in  spirometry 
measurements  taken  before  and  after  a 
work  shift.  Similarly,  Ames  et  al.  (1982), 
in  a  study  of  coal  miners  exposed  to 
diesel  emissions,  detected  no 
statistically  significant  relationship 
between  exposure  and  pulmonary 
function.  However,  the  authore  noted 
that  the  lack  of  a  positive  result  might 
be  due  to  the  low  concentrations  of 
diesel  emissions  involved. 

Gamble  et  al.  (1978)  did  observe 
decreases  in  pulmonary  fimcticHi  over  a 
single  shift  in  salt  minera  exposed  to 
diesel  emissions.  Pulmonary  function 
appeared  to  deteriorate  in  relation  to  the 


concentration  of  diesel  eidiaust.  as 
indicated  by  NO2:  but  this  effect  was 
confounded  by  the  presence  of  NO2  due 
to  the  use  of  explosives. 

Gamble  et  al.  (1987a)  assessed 
response  to  diesel  exposure  among  232 
bus  garage  workers  by  means  of  a 
questionnaire  and  before-  and  after-shift 
spirometry.  No  significant  relationship 
was  detected  between  diesel  exposure 
and  change  in  pulmonary  function. 
However,  after  adjusting  for  age  and 
smoking  status,  a  significanUy  elevated 
prevalence  of  reported  symptoms  was 
found  in  the  high-exposure  group.  The 
strongest  associations  with  exposure 
were  found  for  eye  irritation,  labored 
breathing,  chest  tightness,  and  wheeze. 
The  questioimaire  was  also  used  to 
compare  various  acute  symptoms 
reported  by  the  garage  workera  and  a 
similar  population  of  workere  at  a  lead 
acid  battery  plant  who  were  not  exp>osed 
to  diesel  fumes.  The  prevalence  of  woric- 
related  eye  irritations,  headaches, 
difficult  or  labored  breathing,  nausea, 
and  wheeze  was  significanUy  higher  in 
the  diesel  bus  garage  workers,  but  the 
prevalence  of  wrork-related  sneezing  was 
simificantly  lower. 

Ulfvarson  et  al.  (1987)  studied  effects 
over  a  single  shift  on  47  stevedores 
exposed  to  dpm  at  particle 
concentrations  ranging  from  130  Mg/m' 
to  1000  )ig/m'.  A  statistically  significant 
loss  of  pulmonary  function  was 
observed,  with  recovery  after  3  days  of 
no  occupational  enKisure. 

To  investigate  whether  removal  of  the 
particles  bom  diesel  exhaust  might 
reduce  the  "acute  irritative  effect  on  the 
lungs"  observed  in  their  earlier  study. 
Ulfvarson  and  Alexandersson  (1990) 
compared  pulmonary  effects  in  a  group 
of  24  stevedores  exposed  to  unfiltered 
diesel  exhaust  to  a  group  of  18 
stevedwes  exposed  to  filtered  exhaust, 
and  to  a  control  group  of  1 7 
occupationally  unexposed  workers. 
Woriwre  in  all  three  groups  were 
nonsmoken  and  had  normal  spirometry 
values,  adjusted  for  sex.  age.  and  height, 
prior  to  the  experimental  workshift. 

In  addition  to  confirming  the  earlier 
observation  of  significanUy  reduced 
pulmonary  fimction  after  a  single  shift 
of  occupational  exposure,  the  study 
found  that  the  stevedores  in  the  group 
exposed  only  to  filtered  exhaust  had  50- 
60%  less  of  a  decline  in  forced  vital 
capacity  (FVC)  than  did  those 
stevedores  who  worked  with  unfiltered 
equipment.  Similar  results  were 
observed  for  a  subgroup  of  six 
atevedores  %^o  ware  exposed  to  filtered 
exhaust  on  one  shift  and  unfiltoed 
exhaust  on  another.  No  loss  of 
pulmonary  function  was  observed  for 
the  unexposed  control  group.  The 
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authors  suggested  that  these  results 
"support  the  idea  that  the  irritative 
effects  of  diesel  exhausts  to  the  lungs 
(sic]  is  the  result  of  an  interaction 
between  particles  and  gaseous 
components  and  not  of  the  gaseous 
components  alone."  They  concluded 
that  "*  *  *  it  should  be  a  useful 
practice  to  filter  off  particles  firom  diesel 
exhausts  in  work  places  even  if 
potentially  irritant  gases  remain  in  the 
emissions." 

Rudell  et  al.,  (1996)  carried  out  a 
series  of  double-blind  experiments  on 
12  healthy,  non-smoking  subjects  to 
investigate  whether  a  particle  trap  on 
the  tailpipe  of  an  idling  diesel  engine 
would  reduce  acute  effects  of  diesel 
exhaust,  compared  with  exposure  to 
unHltered  exhaust.  Symptoms 
associated  with  exposure  included 
headache,  dizziness,  nausea,  tiredness, 
tightness  of  chest,  coughing,  and 
difficulty  in  breathing,  but  the  most 
prominent  were  found  to  be  irritation  of 
the  eyes  and  nose,  and  a  sensation  of 
unpleasant  smell.  Among  the  various 
pulmonary  function  tests  performed, 
exposure  was  found  to  result  in 
significant  changes  only  as  measured  by 
increased  airway  resistance  and  specific 
airway  resistance.  The  ceramic  wall 
flow  particle  trap  reduced  the  number  of 
particles  by  46  percent,  but  resulted  in 
no  significant  attenuation  of  symptoms 
or  lung  function  effects.  The  authors 
concluded  that  diluted  diesel  exhaust 
caused  increased  symptoms  of  the  eyes 
and  nose,  unpleasant  smell,  and 
bronchoconstriction,  but  that  the  46 
percent  reduction  in  median  particle 
number  concentration  observed  was  not 
sufficient  to  protect  against  these  effects 
in  the  populations  studied. 

Wade  and  Newman  (1993) 
docvunented  three  cases  in  which 
railroad  workers  developed  persistent 
asthma  following  exposure  to  diesel 
emissions  while  riding  immediately 
behind  the  lead  engines  of  trains  having 
no  caboose.  None  of  these  workers  were 
smokers  or  had  any  prior  history  of 
asthma  or  other  respiratory  disease. 
Although  this  is  the  only  published 
report  MSHA  knows  of  directly  relating 
exposiire  to  diesel  emissions  with  the 
development  of  asthma,  there  have  been 
a  number  of  recent  studies  indicating 
that  dpm  exposure  can  induce  bronchial 
inflammation  and  respiratory 
immunological  allergic  responses  in 
humans.  Inese  are  reviewmi  in  Peterson 
and  Saxon  (1996)  and  Diaz-Sanchez 
(1997). 

III^.b.Ui.  Studies  Based  on  Exposures 
to  Particulate  Matter  in  Ambient  Air 

As  early  as  the  1930's,  as  a  result  of 
an  incident  in  Belgium's  industrial 
Meuse  Valley,  it  was  known  that  large 


increases  in  particulate  air  pollution, 
created  by  winter  weather  inversions, 
could  be  associated  with  large 
simultaneous  increases  in  mortality  and 
morbidity.  More  than  60  persons  died 
from  this  incident,  and  several  hundred 
suffiered  respiratory  problems.  The 
mortality  rate  during  the  episode  was 
more  than  ten  times  higher  than  normal, 
and  it  was  estimated  that  over  3.000 
sudden  deaths  would  occur  if  a  similar 
incident  occurred  in  London.  Although 
no  measurements  of  pollutants  in  the 
ambient  air  during  the  episode  are 
available,  high  PM  levels  were 
obviously  present  (EPA,  1996). 

A  significant  elevation  in  particulate 
matter  (along  with  SO2  and  its  oxidation 
products)  was  measured  during  a  1948 
incident  in  Donora,  PA.  Of  the  Donora 
population,  42.7  pwrcent  experienced 
some  adverse  health  effect,  mainly  due 
to  irritation  of  the  respiratory  tract. 
Twelve  percent  of  the  population 
reported  difficulty  in  breathing,  with  a 
steep  rise  in  frequency  as  age  progressed 
to  55  years  (Schrenk.  1949). 

Approximately  as  projected  by  Firket 
(1931),  an  estimated  4,000  deaths 
occurred  in  response  to  a  1952  episode 
of  extreme  air  pollution  in  London.  The 
nature  of  these  deaths  is  imknown.  but 
there  is  clear  evidence  that  bronchial 
irritation,  dyspnea,  bronchospasm.  and, 
in  some  cases,  cyanosis  occiirred  with 
unusual  prevalence  (Martin.  1964). 

These  three  episodes  "left  little  doubt 
about  causality  in  regard  to  the 
induction  of  serious  health  effects  by 
very  high  concentrations  of  particle- 
laden  air  pollutant  mixtiires"  and 
stimulated  additional  research  to 
characterize  exposure-response 
relationships  [EPA.  1996).  Based  on 
several  analyses  of  the  1952  London 
data,  along  with  several  additional  acute 
exposure  mortality  analyses  of  London 
data  covering  later  time  periods,  the 
U.S.  Environmental  Protection  Agency 
(EPA)  concluded  that  increased  risk  of 
mortality  is  associated  with  exposure  to 
particulate  and  SO2  levels  in  the  range 
of  500-1000  \ig/m\  The  EPA  also 
concluded  that  relatively  small,  but 
statistically  significant  increases  in 
mortality  risk  exist  at  particulate  levels 
below  500  Mg/m^,  with  no  indications  of 
any  specific  threshold  level  yet 
indicated  at  lower  concentrations  (EPA, 
1986). 

Subsequently,  between  1986  and 
1996,  increasingly  sophisticated 
particulate  measurements  and  statistical 
techniques  have  enabled  investigators  to 
address  these  questions  more 
quantitatively.  The  studies  on  acute 
effects  carried  out  since  1986  are 
reviewed  in  the  1996  EPA  Air  Quality 
Criteria  for  Particulate  Matter,  which 


forms  the  basis  for  the  discussion  below 
(EPA.  1996). 

At  least  21  studies  have  been 
conducted  that  evaluate  associations 
between  acute  mortality  and  morbidity 
effects  and  various  measures  of  fine 
particulate  levels  in  the  ambient  air. 
These  studies  are  identified  in  Tables 
III-2  and  in-3.  Table  III-2  lists  11 
studies  that  measured  primarily  fine 
particulate  matter  using  filter-based 
optical  techniques  and.  therefore, 
provide  mainly  qualitative  support  for 
associating  observed  effects  widi  fine 
(Mrticles.  Table  III-3  lists  quantitative 
results  from  10  studies  that  reported 
gravimetric  measurements  of  either  the 
fine  particulate  fraction  or  of 
components,  such  as  sulfates,  that  serve 
as  indicators. 

A  total  of  38  studies  examining 
relationships  between  short-term 
particulate  levels  and  increased 
mortality,  including  nine  with  fine 
particulate  measurements,  were 
published  between  1988  and  1996  (EPA. 
1996).  Most  of  these  found  statistically 
significant  positive  associations.  Daily 
or  several-day  elevations  of  particulate 
concentrations,  at  average  levels  as  low 
as  18-58  (ig/m^,  were  associated  with 
increased  mortality,  with  stronger 
relationships  observed  in  those  with 
preexisting  respiratory  and 
cardiovascular  disease.  Overall,  these 
studies  suggest  that  an  increase  of  50  )ig/ 
m^  in  the  24-hour  average  of  PMio  is 
associated  with  a  2.5  to  5-peroent 
increase  in  the  risk  of  mortality  in  the 
general  population.  Based  on  Schwartz 
et  al.  (1996).  the  relative  risk  of 
mortality  in  the  general  population 
increases  by  about  2.6  to  5.5  percent  per 
25  Mg/m'  of  fine  particulate  (PM2.S) 
(EPA.  1996). 

A  total  of  22  studies  were  published 
on  associations  between  short-term 
particulate  levels  and  hospital 
admissions,  outpatient  visits,  and 
emergency  room  visits  for  respiratory 
disease.  Qironic  Obstructive  Pulmonary 
Disease  ((X)PD),  pneumonia,  and  heart 
disease  (EPA.  1996).  Fifteen  of  these 
studies  were  focussed  on  the  elderly.  Of 
the  seven  that  dealt  with  all  ages  (or  in 
one  case,  persons  less  than  65  years 
old),  all  showed  positive  results.  All  of 
the  five  studies  relating  fine  particulate 
measurements  to  increased 
hospitalization,  listed  in  Tables  111-2 
and  III-3.  dealt  with  general  age 
populations  and  showed  statistically 
sig^ficant  associations.  The  estimated 
increase  in  risk  ranges  frt>m  3  to  16 
percent  per  25  pg/m'  of  fine  particulate. 
Overall,  these  studies  are  indicative  of 
acute  morbidity  efiects  being  related  to 
fine  particulate  matter  and  support  the 
mortality  findings. 
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Most  of  the  14  published  quantitative 
studies  on  ambient  particulate 
exposures  and  acute  respiratory 
symptoms  were  restricted  to  children 
(EPA,  1996).  Although  they  generally 
showed  positive  associations,  and  may 
be  of  considerable  biological  relevance, 
evidence  of  toxicity  in  d^dren  is  not 
necessarily  applic^le  to  adults,  llie 
few  studies  on  adults  have  not  produced 
statistically  significant  evidence  of  a 
relationship. 

Fourteen  studies  since  1982  have 
investigated  associations  between 
ambient  particulate  levels  and  loss  of 
pulmonary  function  (EPA.  1996).  In 
general,  these  studies  suggest  a  short 
term  effect,  especially  in  symptomatic 
groups  such  as  asthmatics,  but  most 
were  carried  out  on  children  only.  In  a 
study  of  adults  with  mild  COPD,  Pope 
and  Kanner  (1993)  found  a  29±10  ml 
decrease  in  l-second  Forced  Expiratory 
Volume  (FEVi)  per  50  (ig/m^  increase  in 
PMio.  which  is  similar  in  magnitude  to 
the  change  generally  observed  in  the 
studies  on  diildren.  In  another  study  of 
adults,  with  PMio  ranging  from  4  to  137 
Mg/m'.  Dusseldorp  et  al.  (1995)  found  45 
and  77  ml/sec  decreases,  respectively, 
for  evening  and  morning  Peak 
Expiratory  Flow  Rate  (PEFR)  per  50  pg/ 
m^  increase  in  PMio  (EPA.  1996).  In  the 
only  study  carried  out  on  adults  that 
specifically  measured  fine  particulate 
(PMijs).  Perry  et  al.  (1983)  did  not  detect 
any  association  of  exposiire  with  loss  of 

gulmonary  function.  This  study, 
owever.  was  conducted  on  only  24 
adults  (all  asthmatics)  exposed  at 
I        relatively  low  concentrations  of  PMx3 
and.  therefore,  had  very  little  power  to 
detect  any  such  association. 

III.2.C.  Oironic  Health  Effects 

During  the  1995  dpm  workshops, 
miners  reported  observable  adverse 
health  e^cts  among  those  who  have 
worirad  a  long  time  in  dieselized  mines. 
For  example,  a  miner  (dpm  Workshop; 
Salt  Lake  Qty.  UT.  1995).  sUted  that 
miners  who  work  with  <JUesel  "have  spit 
up  black  stuff  every  night,  big  black — 
what  they  call  blade  (expletive)  *  *  * 
(they]  have  the  congestion  every  night 
*  *  *  the  60-year-old  man  woiking 
there  40  years."  Scientific  investigation 
of  the  chronic  health  effects  of  dpm 
exposure  includSs  studies  based 
specifically  on  exposures  to  diesel 
emissions  and  studies  based  more 
generally  on  exposures  to  fine 
particulate  matter  in  the  ambient  air. 
Only  the  evidence  from  human  studies 
will  be  addressed  in  this  section.  Data 
from  genotoxicology  studies  and  studies 
on  laboratory  animals  will  be  discussed 
later,  in  the  section  on  potential 
mechanisms  of  toxicity. 


IIU.CL  Studies  Based  on  Eiqiosaras  to 
DiMdEmissio 


The  discussion  will  summarize  the 
epidemiological  literatiue  on  chronic 
effects  other  than  cancer,  and  then 
concentrate  on  the  epidemiology  of 
cancer  in  workers  exposed  to  dpm. 

m^xJ^  Outmic  Eflhcte  Other  Than 
Cancer 

There  have  been  a  number  of 
epidemiological  studies  that 
investigated  relationships  between 
diesel  exposure  and  the  risk  of 
developing  persistent  respiratory 
symptoms  (i.e.,  chronic  cough,  chronic 
phlegm,  and  breathlessness)  or 
measurable  loss  in  limg  function.  Three 
studies  involved  coal  miners  (Reger  et 
al.,  1982;  Ames  et  al..  1984;  Jacobison  et 
al..  1988);  four  studies  involved  metal 
and  nonmetal  miners  (Jorgenson  ft 
Svensson.  1970;  Attfield.  1979;  Attfield 
et  al.,  1982;  Gamble  et  al..  1983).  Three 
studies  involved  other  groups  of 
workers — railroad  woricers  (Battigelli  et 
al..  1964),  bus  garage  workers  (Gamble 
et  al..  1987).  and  stevedores  (Purdham  et 
al..  1987). 

Reger  et  al.  (1982)  examined  the 
prevalence  of  respiratory  symptoms  and 
the  level  of  pulmonary  function  among 
more  than  1,600  underground  and 
surface  coal  miners,  comparing  results 
for  woriiers  (matched  fat  smoking 
status,  age.  height,  and  years  woriced  . 
underground)  at  diesel  and  non-diesel 
mines.  Those  working  at  underground 
dieselized  mines  showed  some 
increased  respiratory  symptoms  and 
reduced  lung  function,  but  a  similar 
pattern  was  found  in  surface  miners 
who  presumably  would  have 
experienced  less  diesel  exposure. 
Mhiers  in  the  dieselized  mines, 
however,  had  woriwd  underground  for 
less  than  5  years  on  average. 

In  a  study  of  1,118  coal  miners.  Ames 
et  al.  (1984)  did  not  detect  any  pattern 
of  chronic  respiratory  effects  associated 
with  exposure  to  diesel  emissions.  The 
analysis,  however,  took  no  account  of 
baseline  differences  in  lung  function  or 
symptmn  prevalence,  and  the  authors 
noted  a  low  level  of  exposure  to  diesel- 
exhaust  contaminants  in  the  exposed 
population. 

In  a  cohort  of  19.901  coal  miners 
investigated  over  a  5-year  period. 
Jacobsen  et  al.  (1988)  found  increased 
woric  absence  due  to  self-reported  chest 
illness  in  tmdergroimd  workers  exposed 
to  diesel  exhaust,  as  compared  to 
surface  workers,  but  found  no 
correlation  with  their  estimated  level  of 
exposure. 

Jorgenson  ft  Svensson  (1970)  found 
higher  rates  of  chronic  productive 


bronchitis,  for  both  smokers  and 
nonsmokers.  among  underground  iron 
ore  miners  exposed  to  diesel  exhaust  as 
compared  to  surface  workers  at  the  same 
mine.  No  significant  difference  was 
found  in  spirometry  results. 

Using  questionnaires  collected  from 
4,924  miners  at  21  metal  and  ncHmietal 
mines,  Attfield  (1979)  evaluated  the 
effects  of  exposure  to  silica  dust  and 
diesel  exhaust  and  obtained 
inconclusive  results  with  respect  to 
diesel  exposure.  For  both  smokers  and 
non-smokers,  miners  oocupationally 
exposed  to  diesel  for  five  at  more  years 
showed  an  elevated  prevalence  of 
persirtent  cough,  persistent  phlegm,  and 
shortness  of  breath,  as  compared  to 
miners  exposed  for  less  than  five  years, 
but  the  differences  were  not  statistically 
significant.  Four  qxiantitative  indicators 
of  diesel  use  failed  to  show  consistent 
trends  %vith  symptoms  and  lung 
function. 

Attfield  et  al.  (1982)  reported  on  a 
medical  surveillance  study  of  630  white 
male  miners  at  6  potash  mines.  No 
relationships  were  found  between 
measures  of  diesel  use  or  exposure  and 
various  health  indices,  based  on  self- 
reported  respiratory  symptoms,  chest 
radiographs,  and  spirometry. 

In  a  study  of  salt  miners.  Gamble  and 
Jones  (1983)  observed  some  elevation  in 
cough,  phlegm,  and  dyspnea  associated 
with  mines  ranked  according  to  level  of 
diesel  exhaust  exposure.  No  association 
between  respiratory  symptoms  and 
estimated  cumuiative  diesel  exposure 
was  found  after  adjusting  for  difiierraices 
among  mines.  However,  since  the  mines 
varied  widely  with  respect  to  diesel 
exposure  levels,  this  adjustment  may 
have  masked  a  relaticmship. 

Battigelli  et  al.  (1964)  compared 
pulmonary  function  and  complaints  of 
respiratory  symptcHus  in  210  railroad 

repair  shop  employees,  exposed  to    

diesel  for  an  average  of  10  years,  to  a 
control  group  of  154  unexposed  railroad 
woriiers.  Re^iratory  symptoms  wrae 
less  prevalent  in  the  exposed  group,  and 
thoe  was  no  difference  in  pukaonary 
function;  but  no  adjustment  was  made 
for  differences  in  smoking  habits. 

In  a  study  of  workos  at  four  diesel 
bus  garages  in  two  cities.  Gamble  et  al. 
(1987b)  investigated  relationships 
between  tenure  (as  a  surrogate  for 
cumulative  exposure)  and  respiratory 
symptoms,  chest  radiographs,  and 
pulmonary  function,  libe  study 
population  was  also  compared  to  an 
unexposed  control  group  of  workers 
with  similar  socioeconomic  background. 
After  indirect  adjustment  for  age,  race, 
and  gmfJcing,  the  exposed  woikers 
showed  an  increased  prevalence  of 
cough,  phlegm,  and  wheezing,  but  no 
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association  was  found  with  tenure.  Age- 
and  height-adjusted  puhnonary  function 
was  found  to  decline  with  duration  of 
exposure,  but  was  elevated  on  average, 
as  compared  to  the  control  group.  The 
number  of  positive  radiographs  was  too 
small  to  support  any  conclusions.  The 
authors  concluded  that  the  exposed 
workers  may  have  experienced  some 
chronic  respiratory  enects. 

Purdham  et  al.  (19B7)  compared 
baseline  pulmonary  function  and 
respiratory  symptoms  in  1 7  exposed 
stevedores  to  a  control  group  of  1 1  port 
office  workers.  After  adjustment  for 
smoking,  there  was  no  statistically 
significant  difference  in  self-reported 
respiratory  symptoms  between  the  two 
groups.  However,  after  adjustment  for 
smoking,  age,  and  height,  exposed 
workers  showed  lower  baseline 
pulmonary  function,  consistent  with  an 
obstructive  ventilatory  defect,  as 
compared  to  both  the  control  group  and 
the  general  metropolitan  population. 

]n  a  recent  review  of  these  studies, 
Cohen  and  Higgins  (1995)  concluded 
that  they  did  not  provide  strong  or 
consistent  evidence  for  chronic, 
nonmalignant  respiratory  effects 
associated  with  occupational  exposure 
to  diesel  exhaust.  These  reviewers 
stated,  however,  that  "several  studies 
are  suggestive  of  such  effects  *  *  • 
particularly  when  viewed  in  the  context 
of  possible  biases  in  study  design  and 
analysis."  MSHA  agrees  that  the  studies 
are  inconclusive  but  suggestive  of 
possible  effects. 

III.2.ci^.  Cancer 

Because  diesel  exhaust  has  long  been 
known  to  contain  carcinogenic 
compounds  (e.g.,  benzene  in  the  gaseous 
fraction  and  benzopyrene  and 
nitropyrene  in  the  dpm  fraction),  a  great 
deal  of  research  has  been  conducted  to 
determine  if  occupational  exposure  to 
diesel  exhaust  actually  results  in  an 
increased  risk  of  cancer.  Evidence  that 
exposure  to  dpm  increases  the  risk  of 
developing  cancer  comes  from  three 
kinds  of  studies:  human  studies, 
genotoxicity  studies,  and  animal 
studies.  MSHA  places  the  most  weight 
on  evidence  from  the  human 
epidemiological  studies  and  views  the 
genotoxicological  and  animal  studies  as 
lending  support  to  the  epidemiological 
evidence. 

In  the  epidemiological  studies,  it  is 
generally  impossible  to  disassociate 
exposure  to  dpm  6t>m  exposure  to  the 
gasses  and  vapors  that  form  the 
remainder  of  whole  diesel  exhaust. 
However,  the  animal  evidence  shows  no 
significant  increase  in  the  risk  of  lung 
cancer  from  exposure  to  the  gaseous 
fraction  alone  (Heinrich  et  al..  1986; 


Iwai  et  al.,  1986;  Brightwell  et  al..  1986). 
Therefore,  dpm.  rather  than  the  gaseous 
fraction  of  diesel  exhaust,  is  assumed  be 
the  agent  associated  with  an  excess  risk 
of  lung  cancer. 

III^.&i.B.i.  Lung  Cancer 

Beginning  in  1957,  at  least  43 
epidemiological  studies  have  been 
published  examining  relationships 
between  diesel  exhaust  exposure  and 
the  prevalence  of  lung  cancer.  The  most 
recent  published  reviews  of  these 
studies  are  by  Mauderly  (1992),  Cohen 
and  Higgins  (1995),  Stdber  and  Abel 
(1996),  Morgan  et  al.  (1997),  and 
Dawson  et  al.  (1998).  In  addition,  in 
response  to  the  ANPRM,  several 
commenters  provided  MSHA  with  their 
own  reviews.  Two  comprehensive 
statistical  "meta-analyses"  of  the 
epidemiological  literatiue  are  also 
available:  Lipsett  and  Alexeeff  (1998) 
and  Bhatia  et  al.  (1998).  These  meta- 
analyses, which  analyze  and  combine 
results  frt>m  the  various  epidemiological 
studies,  both  suggest  a  statistically 
significant  increase  of  30  to  40  percent 
in  the  risk  of  limg  cancer,  attributable  to 
occupational  dpm  exposure.  The  studies 
themselves,  along  with  MSHA's 
comments  on  each  study,  are 
summarized  in  Tables  in-4  (24  cohort 
studies)  and  UI-5  (19  case-control 
studies). '1  Presence  or  absence  of  an 
adjustment  for  smoking  habits  is 
highlighted,  and  adjustments  for  other 
potentially  confounding  factors  are 
indicated  when  applicable. 

Some  degree  ofassociation  between 
occupational  dpm  exposure  and  an 
excess  risk  of  lung  cancer  was  observed 
in  38  of  the  43  studies  reviewed  by 
MSHA:  18  of  the  19  case-control  studies 
and  20  of  the  24  cohort  studies. 
However,  the  38  studies  reporting  a 
positive  association  vary  considerably 
in  the  strength  of  evidence  they  present. 
As  shown  in  Tables  III-4  and  III-5, 
statistically  significant  results  were 
reported  in  24  of  the  43  studies:  10  of 
the  18  positive  case-control  studies  and 
14  of  the  20  positive  cohort  studies.^'  In 


■■For  timpliclty.  the  epidemiological  studies 
considered  here  are  placed  into  two  broad 
categories.  A  cohort  tfudy  compares  the  health  of 
persons  having  different  exposures,  diets,  etc.  A 
cate-conlrol  study  starts  with  two  defined  groups 
that  differ  in  terms  of  their  health  and  compares 
their  expoaure  characteristics. 

"A  statistically  signiflcant  result  is  a  result 
unlikely  to  have  arisen  by  chance  in  the  group,  or 
statistical  sample,  of  persons  being  studied.  An 
association  arising  by  chance  would  have  no 
predictive  value  for  tvorkers  outside  the  sample. 
Failure  to  achieve  statistical  significance  in  an 
individual  study  can  arise  because  of  inherent 
limitations  in  the  study,  such  as  a  small  number  of 
subjects  in  the  sample  or  a  short  period  of 
observation.  Therefore,  the  lack  of  statistical 
signiRcance  in  an  individual  study  does  not 


six  of  the  20  cohort  studies  and  nine  of 
the  18  case-control  studies  showing  a 
positive  association,  the  association 
observed  was  not  statistically 
significant. 

Because  workers  tend  to  be  healthier 
than  non-workers,  the  incidence  of 
disease  found  among  workera  exposed 
to  a  toxic  substance  may  be  lower  than 
the  rate  prevailing  in  the  general 
population,  but  higher  \han  the  rate 
occiirring  in  an  unexposed  population 
of  workers.  This  phenomenon,  called 
the  "healthy  woilier  effect,"  also  applies 
when  the  rate  observed  among  exposed 
workers  is  greater  than  that  found  in  the 
general  population.  In  this  case, 
assiuning  a  study  is  unbiased  with 
respect  to  other  factors  such  as  smoking, 
comparison  with  the  general  population 
will  tend  to  underestimate  the  excess 
risk  of  disease  attributable  to  the 
substance  being  investigated.  Several 
studies  drew  comparisons  against  the 
general  population,  including  both 
workers  and  nonworkers,  with  no 
compensating  adjustment  for  the 
healthy  worker  effect.  Therefore,  in 
these  studies,  the  excess  risk  of  lung 
cancer  attributable  to  dpm  exposure  is 
likely  to  have  been  underestimated, 
thereby  making  it  more  difficult  to    - 
obtain  a  statistically  significant  result. 

Five  of  the  43  studies  listed  in  Tables 
III-4  and  in-5  are  negative^— i.e.,  a  lower 
rate  of  lung  cancer  was  found  among 
exposed  woricera  than  in  the  control 
population  used  for  comparison.  None 
of  these  five  results,  however,  were 
statistically  significant.  Four  of  the  five 
were  cohort  studies  that  drew 
comparisons  against  the  general 
population  and  did  not  take  the  healthy 
worker  effect  into  account.  The 
remaining  negative  study  was  a  case- 
control  study  in  which  vehicle  drivers 
and  locomotive  engineers  were 
compared  to  clerical  workera. 

Two  cohort  studies  (Waxweiler  et  al.. 
1973;  Ahlman  et  al,,  1991)  were 
performed  specifically  on  ghiups  of 
minere,  and  one  (Boffetta  et  al.,  1988) 
addressed  miners  as  a  subgroup  of  a 
larger  population.  Althou^  an  elevated 
prevalence  of  lung  cancer  was  foimd 
among  miners  in  both  the  1973  and 
1991  studies,  the  results  were  not 
statistically  significant.  The  1988  study 
found,  after  adjusting  for  smoking 
patterns  and  oUier  occupational 
exposures,  an  18-percent  increase  in  the 
lung  cancer  rate  among  all  workera 
occupationally  exposed  to  diesel 
exhaust  and  a  167-percent  increase 


demonstrate  that  the  results  of  that  study  were  due 
merely  to  chance— only  that  the  study  (viewed  in 
isolation)  is  incoiKlusive. 
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among  minera  (relative  risk  =  2.67).  The 
latter  result  is  statistically  significant. 

In  addition,  foiu*  case-control  studies, 
all  of  which  adjusted  for  smoking,  found 
elevated  rates  of  lung  cancer  associated 
with  mining.  The  results  for  minera  in 
three  of  these  studies  (Benhamou  et  al., 
1988;  Morabia  et  al..  1992;  Siemiatycki 
et  al..  1988)  are  given  little  weight 
because  of  potential  confounding  by 
occupational  exposures  to  other 
carcinogens.  The  other  study  (Lerchen 
et  al..  1987)  showed  a  marginally 
significant  result  for  undergroimd  non- 
uranium  minere.  but  this  was  based  on 
very  few  cases  and  the  extent  of  diesel 
exposure  among  these  minere  was  not 
reported.  Although  they  do  not  pertain 
specifically  to  mining  environments, 
other  studies  showing  statistically 
significant  results  (most  notably  those 
by  Garshick  et  al.,  1987  and  1988)  are 
based  on  far  more  data,  contain  better 
diesel  exposure  information,  and  are 
less  susceptible  to  confounding  by 
extraneous  risk  Cactore. 

Since  none  of  the  existing  human 
studies  is  perfect  and  many  contain 
major  deficiencies,  it  is  not  surprising 
that  reported  results  differ  in  magnitude 
and  statistical  significance. 
Shortcomings  identified  in  both  positive 
and  negative  studies  include:  possible 
misclassification  with  respect  to 
exposure;  incomplete  or  questionable 
characterization  of  the  exposed 
population;  imknown  or  uncertain 
quantification  of  diesel  exhaust 
exposure;  incomplete,  uncertain,  or 
unavailable  history  of  exposure  to 
tobacco  smoke  and  other  carcinogens; 
and  insufficient  sample  size,  dpm 
exposure,  or  latency  period  (i.e..  time 
since  exposure)  to  detect  a  carcinogenic 
effect  if  one  exists.  Indeed,  in  their 
review  of  these  studies,  Stober  and  Abel 
(1996)  conclude  that  "In  this  field  •  *  * 
epidemiology  faces  its  limits  (Taubes. 
1995)  *  *  *  Many  of  these  studies  were 
doomed  to  failure  fit>m  the  very 
begiiming." 

Such  problems,  however,  are  not 
unique  to  epidemiological  studies 
involving  diesel  exhaust  but  are 
common  sources  of  uncertainty  in 
virtually  4ill  epidemiological  research 
involving  cancer.  Indeed,  deficiencies 
such  as  exposure  misclassification, 
small  sample  size,  and  short  latency 
make  it  difficult  to  detect  a  relatioiuhip 
even  when  one  exists.  Therefore,  the 
fact  that  38  out  of  43  studies  showed 
any  excess  risk  of  limg  cancer  associated 
with  dpm  exposure  may  itself  be  a 
significant  result,  even  if  the  evidence 
in  most  of  those  38  studies  is  relatively 


weak.  >  3  The  sheer  number  of  studies 
showing  such  an  association  readily 
distinguishes  this  body  of  evidence  from 
those  criticized  by  Taubes  (1995),  where 
weak  evidence  is  available  from  only  a 
single  study. 

At  the  same  time.  MSHA  recognizes 
that  simply  tabulating  outcomes  can 
sometimes  be  misleading,  since  there 
are  generally  a  variety  of  outcomes  that 
could  render  a  study  positive  or 
negative  and  some  studies  use  related 
data  sets.  Therefare,  rather  than  limiting 
its  assessment  to  such  a  tabulation, 
MSHA  is  basing  its  evaluation  with 
respect  to  limg  cancer  largely  on  the  two 
comprehensive  meta-analyses  (Lipsett 
and  Alexeeff.  1998;  Bhatia  et  al..  1998) 
described  later,  in  the  "material 
impairments"  section  of  this  risk 
assessment.  In  addition  to  restricting 
themselves  to  independent  studies 
meeting  certain  minimal  requirements, 
both  meta-analyses  investigated  and 
rejected  publication  bias  as  an 
explanation  for  the  generally  positive 
results  reported. 

All  of  tne  studies  showing  negative  or 
statistically  insignificant  positive 
associations  were  either  based  on 
relatively  short  observation  or  follow-up 
periods,  lacked  good  information  about 
dpm  exposure,  involved  low  duration  or 
intensity  of  dpm  exposiue,  or,  because 
of  inadequate  sample  size,  lacked  the 
statistical  power  to  detect  effects  of  the 
magnitude  found  in  the  "positive" 
studies.  As  stated  by  Boffetta  et  al. 
(1988,  p.  404),  studies  failing  to  show  a 
statistically  significant  association — 

*  *  *  often  had  low  power  to  detect  any 
association,  had  insufBcient  latency  periods, 
or  compared  incidence  or  mortality  rates 
among  wcvkers  to  national  rates  only, 
resulting  in  possible  biases  caused  by  the 
"healthy  worker  effect" 

Some  respondents  to  the  ANPRM 
argued  that  such  methodological 
weaknesses  may  explain  why  not  all  of 
the  studies  showed  a  statistically 
significant  association  between  dpm 
exposure  and  an  increased  prevalence  of 
liug  cancer.  According  to  these 
commentera,  if  an  epidemiological 
study  shows  a  statisticudly  significant 
result,  this  often  occurs  in  spite  of 
methodological  weaknesses  rather  than 
because  of  them.  Limitations  such  as 
potential  exposure  misclassification, 


>>The  high  ptoportion  of  poaitive  studies  is 
statistically  significant  according  to  the  2-Uiled  sign 
test,  which  rejects,  at  a  high  confidence  level,  tlie 
null  hypothesis  that  each  study  is  equally  likely  to 
be  positive  or  negative.  Assuming  that  the  studies 
are  independent,  and  that  there  is  no  sjrstematic 
bias  in  one  direction  or  the  other,  the  probability 
of  3S  or  more  out  of  43  studies  being  either  poaitive 
or  ne^tive  is  leaa  than  one  per  million  under  the 
null  hypothesis. 


inadequate  latency,  inadequate  sample 
size,  and  insufficient  duration  of 
exposure  all  make  it  more  difficult  to 
olHain  a  statistically  significant  result 
when  a  real  relationship  exists. 
On  the  other  hand,  Stober  and  Abel 

(1996)  argue,  along  with  Morgan  et  al. 

(1997)  and  some  commentera,  (hat  even 
in  those  epidemiological  studies 
showing  a  statistically  significant 
association,  the  magnitude  of  relative  or 
excess  risk  observed  is  too  small  to 
demonstrate  any  causal  link  between 
dpm  exposure  and  cancer.  Their 
reasoning  is  that  in  these  studies,  errore 
in  the  coUection  or  interpretation  of 
smoking  data  can  create  a  bias  in  the 
results  largCT  than  any  potential 
contribution  attribut^le  to  diesel 
puticulate.  They  propose  that  studies 
failing  to  account  for  smcdung  habits 
should  be  disqualified  from 
consideration,  and  that  evidence  of  an 
association  from  the  remaining  studies 
should  be  discounted  because  of 
potential  confounding  due  to  erroneous, 
incomplete,  or  otherwise  inadequate 
characterization  of  smoking  histories. 

MSHA  concun  with  Cohen  and 
Higgins  (1995),  Lipsett  and  Alexeeff 
(1998),  and  Bhatia  et  al.  (1998)  in  not 
accepting  this  view.  MSHA  does 
recognize  that  unknown  ejqxisures  to 
tobacco  smoke  or  other  human 
carcinogens,  sudi  as  asbestos,  can 
distort  the  results  of  some  lung  cancer 
studies.  MSHA  also  agrees  that 
significant  differences  in  the 
distribution  of  confounding  fectore. 
such  as  smoking  history,  between  study 
and  control  groups  can  lead  to 
misleading  results.  MSHA  also 
recognizes,  however,  that  it  is  not 
possible  to  design  a  human 
epidoniological  study  that  perfectly 
controls  for  all  potentially  confounding 
facton.  Some  degree  of  informed 
subjective  judgement  is  alwa]rs  required 
in  evaluating  the  potential  significance 
of  unknown  or  unoontrolled  facton. 

Sixteen  of  the  published 
epidemiological  studies  mvolving  lung 
cancer  did,  in  fact,  control  or  adjust  for 
exposure  to  tobacco  smoke,  and  some  of 
these  also  controlled  or  adjusted  for 
exposure  to  adwstos  and  other 
carcinogenic  substances  (e.g..  Garshick 
et  al..  1987;  Steenland  et  al..  1990; 
Boffetta  et  al..  1988).  All  but  one  of 
these  16  epidemiological  studies 
reported  some  degree  of  excess  risk 
associated  with  exposure  to  diesel 
particulate,  with  statistically  significant 
results  reported  in  seven.  These  results 
are  less  likely  to  be  confounded  than 
results  frx>m  studies  with  no  adjustment. 
In  addition,  several  of  the  other  studies 
drew  comparisons  against  internal 
control  groups  or  control  groups  likely 
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to  have  similar  smoking  habits  as  the 
exposed  groups  (e.g.,  Garshick  et  al.. 
1988:  Gustavsson  et  al..  1990;  and 
Hansen,  1993).  MSHA  places  more 
weight  on  these  studies  than  on  studies 
drawing  comparisons  against  dissimilar 
groups  with  no  controls  or  adjustments. 

According  to  Stober  and  Abel,  the 
potential  confounding  effects  of 
smoking  are  so  strong  that  they  could 
explain  even  statistinlly  significant 
results  observed  in  studies  where 
smoking  was  explicitly  taken  into 
account.  MSHA  agrees  that  variable 
exposures  to  non-diesel  lung 
carcinogens,  including  relatively  small 
errors  in  smoking  classification,  could 
bias  individual  studies.  However,  the 
potential  confounding  effect  of  tobacco 
smoke  and  other  carcinogens  can  cut  in 
either  direction.  Spiuious  positive 
associations  of  dpm  exposure  with  lung 
cancer  would  arise  only  if  the  group 
exposed  to  dpm  had  a  greater  exposure 
to  these  confounders  than  the 
unexposed  control  group  used  for 
comparison.  If,  on  the  contrary,  the 
control  group  happened  to  be  more 
exposed  to  confounders,  then  this 
would  tend  to  make  the  association 
between  dpm  exposure  and  lung  cancer 
appear  negative.  Therefore,  although 
smoking  effects  could  potentially  mstort 
the  residts  of  any  single  study,  this 
effect  could  reasonably  be  expected  to 
make  only  about  half  the  studies  that 
were  explicitly  adjusted  for  smoking 
come  out  positive.  Smoking  is  unlikely 
to  have  been  responsible  for  finding  an 
excess  prevalence  of  lung  cancer  in  15 
out  of  16  studies  in  which  a  smoking 
adjustment  was  applied.  Based  on  a  2- 
tailed  sign  test,  this  possibility  can  be 
rejected  at  a  confidence  level  greater 
than  99.9  percent. 

Even  in  the  27  studies  involving  lung 
cancer  for  which  no  smoking 
adjustment  was  made,  tobacco  smoke 
and  other  carcinogens  are  important 
confounders  only  to  the  extent  that  the 
populations  exposed  and  unexposed  to 
diesel  exhaust  differed  systematically 
with  respect  to  these  other  exposures. 
Twenty-three  of  these  studies,  however, 
reported  some  degree  of  excess  lung 
cancer  risk  associated  with  diesel 
exposure.  This  result  could  be  attributed 
to  non-diesel  exposures  only  in  the 
unlikely  event  that,  in  nearly  all  of  these 
studies,  diesel-exposed  workers 
happened  to  be  more  highly  exposed  to 
these  other  carcinogens  thui  the  control 
groups  of  workers  unexposed  to  diesel. 
All  five  studies  not  showing  any 
association  (Kaplan.  1959:  DeCoufle, 
1977:  Waller.  1981;  Edling,  1987;  and 
Bender.  1989)  may  have  failed  to  detect 
such  a  relationship  because  of  too  small 
a  study  group,  lack  of  accurate  exposure 


information,  low  duration  or  intensity  of 
exposure,  and/or  insufficient  latency  or 
foUow-up  time. 

It  is  also  significant  that  the  tMfo  most 
comprehensive,  complete,  and  Mrell- 
controUed  studies  available  (Garshick  et 
al..  1987  and  1988)  both  point  in  the 
direction  of  an  association  between  dpm 
exposure  and  an  excess  risk  of  lung 
cancer.  These  studies  took  care  to 
address  potential  confounding  by 
tobacco  smoke  and  asbestos  exposures. 
In  response  to  the  ANPRM,  a  consultant 
to  the  National  Coal  Association  who 
was  critical  of  all  other  available  studies 
acknowledged  that  these  two: 

*  *  *  have  tuccsssfully  controlled  for 
severally  (sic]  potentially  important 
conlbimding  fsctors  *  *  •  Smoking 
repraMota  ao  strong  a  potential  coi^bunding 
variable  that  its  control  muat  be  nearly 
perfect  if  an  observed  association  between 
cancer  and  diesel  exhaust  is  *  *  *  (inferred 
to  be  causal).  In  this  regard,  two  observations 
are  relevant.  First,  both  case-control 
(Garshick  et  al.,  1987]  and  cohort  (Garshick 
et  al..  1988)  study  designs  revealed 
consistent  results.  Second,  an  examination  of 
smoking  related  causes  of  death  other  than 
lung  cancer  seemed  to  account  for  only  a 
fraction  of  the  association  observed  between 
diesel  exposure  and  lung  cancer.  A  high 
degree  of  success  was  apparently  achieved  in 
controlling  for  smoking  as  a  potentially 
confounding  variable.  [Submission  87-O-10, 
Robert  A.  Michaels.  RAM  TRAC  Corporation, 
prepared  for  National  Coal  Association]. 

Potential  biases  due  to  extraneous  risk 
fectors  are  unlikely  to  account  for  a 
significant  part  of  the  excess  risk  in  all 
studies  showing  an  association.  Excess 
rates  of  lung  cancer  were  associated 
with  dpm  exposure  in  all  epidemiologic 
studies  of  sufficient  size  and  scope  to 
detect  such  an  excess.  Although  it  is 
possible,  in  any  individual  study,  that 
the  potentially  confounding  effects  of 
differential  exposure  to  tobacco  smoke 
or  other  carcinogens  could  accoimt  for 
the  observed  elevation  in  risk  otherwise 
attributable  to  diesel  exposure,  it  is 
unlikely  that  such  effects  would  give 
rise  to  positive  associations  in  38  out  of 
43  studies.  As  stated  by  Cohen  and 
Higgins  (1995): 

*  *  *  elevations  (of  lung  cancer)  do  not 
appear  to  be  fully  explicable  by  confounding 
due  to  cigarette  smoking  or  other  sources  of 
bias.  Therefore,  at  present,  exposure  to  diesel 
exhaust  provides  the  most  reasonable 
explanation  for  these  elevations.  The 
association  is  most  apparent  in  studies  of 
occupational  cohorts,  in  which  assessment  of 
exposure  is  better  and  more  detailed  analyses 
have  been  performed.  The  largest  relative 
risks  are  often  seen  in  the  categories  of  most 
probable,  most  intense,  or  longest  duration  of 
exposure.  In  general  population  studies,  in 
which  exposure  prevalence  is  low  and 
misclassification  of  exf)osure  poses  a 
particularly  serious  potential  bias  in  the 


direction  of  observing  no  effsct  of  exposure, 
most  studies  indicate  increased  risk,  albeit 
with  considerable  imprecision.  (Cohen  and 
Higgins  (1995),  p.  269]. 

MSHA  solicits  comment  on  the  issue 
of  the  potential  for  biases  in  these 
studies. 

IIU.CLB  Ji.  Bladder  Cancer 

With  respect  to  cancers  other  than 
lung  cancer,  MSHA's  review  of  the 
literature  identified  only  bladder  cancer 
as  a  possible  candidate  for  a  causal  link 
to  dpm.  Cohen  and  Higgins  (1995) 
identified  and  reviewMl4 
epidemiological  case-control  studies 
containing  information  related  to  dpm 
expostue  and  bladder  cancer.  All  but 
one  of  these  studies  found  elevated  risks 
of  bladder  cancer  among  woricers  in  jobs 
frequently  associated  with  dpm 
exposure.  Findings  were  statistically 
significant  in  at  least  four  of  the  studies 
(statistical  significance  was  not 
evaluated  in  three). 

These  studies  point  qtiite  consistently 
toward  an  excess  risk  of  bladder  cancer 
among  truck  or  bus  drivers,  railroad 
workers,  and  vehicle  mechanics. 
However,  the  foiu-  available  cohort 
studies  do  not  support  a  conclusion  that 
exposure  to  dpm  is  responsible  for  the 
excess  risk  of  bladder  cancer  associated 
with  these  occupations.  Furthermore, 
most  of  the  case-control  studies  did  not 
distinguish  between  exposure  to  diesel- 
powered  equipment  and  expostue  to 
gasoline-powered  equipment  for 
workers  having  the  same  occupation. 
When  such  a  distinction  was  (Lawn, 
there  was  no  evidence  that  the 
prevalence  of  bladder  cancer  was  higher 
for  workers  exposed  to  the  diesel- 
powered  equipment. 

This,  along  with  the  lack  of 
corroboration  from  existing  cohort 
studies,  suggests  that  the  excessive  rates 
of  bladder  cancer  observed  may  be  a 
consequence  of  factors  other  than  dpm 
exposure  that  are  also  associated  with 
these  occupations.  For  example,  truck 
and  bus  drivers  are  subjected  to 
vibrations  while  driving  and  may  tend 
to  have  different  dietary  and  sleeping 
habits  than  the  general  population.  For 
these  reasons,  MSHA  does  not  find  that 
convincing  evidence  currently  exists  for 
a  causal  relationship  between  dpm 
exposure  and  bladder  cancer. 

III^.cii.  Studies  Baaed  on  Exposures  to 
Fine  Partknlate  in  Ambient  Air 

Longitudinal  studies  examine 
responses  at  given  locations  to  changes 
in  conditions  over  time,  whereas  cmss- 
sectional  studies  compare  results  from 
locations  with  different  conditions  at  a 
given  point  in  time.  Prior  to  1990,  cross 
sectional  studies  were  generally  used  to 
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evaluate  the  relationship  between 
mortality  and  long-term  expostue  to 
particulate  matter,  but  unaddressed 
spatial  confoimders  and  other 
methodological  problems  inherent  in 
such  studies  limited  their  usehUness 
(EPA.  1996). 

Two  recent  prospective  cohort  studies 
provide  better  evidence  of  a  link 
between  excess  mortality  rates  and 
exposure  to  fine  particulate,  although 
the  uncertainties  here  are  greater  than 
with  the  short-term  exposure  studies 
conducted  in  single  communities.  The 
two  studies  are  known  as  the  Six  Cities 
study  (Dockery  et  al..  1993),  and  the 
American  Cancer  Society  (ACS)  study 
(Pope  et  al..  1995)."  The  first  study 
followed  about  8,000  adults  in  six  U.S. 
cities  over  14  years;  the  second  looked 
at  survival  data  for  half  a  milUon  adults 
in  151  U.S.  cities  for  7  years.  After 
adjusting  for  potential  confounders. 
including  smoking  habits,  the  studies 
considered  differences  in  mortality  rates 
between  the  most  polluted  and  least 
polluted  cities. 

Both  the  Six  Cities  Study  and  the  ACS 
study  found  a  significant  association 
between  increased  concentration  of 
PM2J  and  total  mortality."  The  authors 
of  the  Six  Qties  Study  concluded  that 
the  results  suggest  that  exposures  to  fine 
particulate  air  pollution  "contributes  to 
excess  mortality  in  certain  U.S.  cities." 
The  ACS  study,  which  not  only 
controlled  for  smoking  habits  and 
various  occupational  exposures,  but 
also,  to  some  extent,  for  passive 
exposure  to  tobacco  smoke,  found 
results  qualitatively  consistent  with 
those  of  the  Six  Cities  Study.  ^«  In  the 
ACS  study,  however,  the  estimated 
increase  in  mortality  associated  with  a 
given  increase  in  fine  particulate 
exposure  was  lower,  though  still 
statistically  significant.  In  both  studies, 
the  largest  increase  observed  was  for 
cardiopulmonary  mortality.  Both 
studies  also  showed  an  incrtosed  risk  of 
lung  cancer  associated  with  increased 
exposure  to  fine  particulate,  but  these 
results  were  not  statistically  significant. 


><  A  third  such  study  only  looked  at  TSP.  rather 
tlian  fine  psrticuUte.  It  did  not  find  a  significant 
association  iMtwaen  total  mortality  and  TSP.  It  is 
kno«ra  as  the  California  Sevanth  Day  Adventist 
Study  (Abbey  etal..l9Bl). 

"Tba  Six  Cities  study  also  found  such 
relationships  at  elevated  levels  of  PM  i  v  lo  and 
sulfstas.  The  ACS  study  was  designed  to  follow  up 
on  tlM  fins  particle  resuh  of  tiie  Six  Cities  Study, 
but  also  looked  at  sulfates. 

>*Tha  Six  Qtias  study  did  not  find  a  statistically 
significant  inoaaaa  in  risk  among  non-smokan. 
iiiggnstlr^  that  this  group  might  not  be  as  sensitive 
to  advene  health  effects  from  expoeure  to  fine 
particulate;  bo«¥ever,  the  ACS  study,  with  mora 
statistical  power,  did  find  an  association  even  for 
noo-anokers. 


The  few  studies  on  associations 
between  chronic  PMzj  exptosure  and 
morbidity  in  adults  ^ow  effects  that  are 
difficult  to  separate  from  measures  of 
PMio  and  measures  of  add  aerosols.  The 
available  studies,  however,  do  show 
positive  associations  between 
partictilate  air  poUutitm  and  adverse 
health  effects  for  those  with  pre-existing 
respiratory  or  cardiovascular  disease; 
and  as  mentioned  earlier,  there  is  a  laige 
body  of  evidence  showing  that 
respiratory  diseases  classified  as  OOPD 
are  significantly  more  prevalent  among 
miners  than  in  the  general  population. 
It  also  appears  that  PM  exposure  may 
exaceifoate  existing  respiratcHy 
infections  and  asthma,  increasing  the 
risk  of  severe  outcomes  in  individuals 
who  have  such  conditions  (EPA.  1996). 

m^-d.  Medunisou  of  Toxicity 

As  described  in  Part  D.  the  particulate 
fraction  of  diesel  exhaust  is  made  up  of 
aggregated  soot  particles.  Each  soot 
particle  consists  of  an  insoluble, 
elemental  carbon  core  and  an  adsorbed, 
siuface  coating  of  relatively  soluble 
organic  compotmds,  such  as  polycyclic 
aromatic  hydrocarbons  (PAH's).  When 
released  into  an  atmosphere,  the  soot 
particles  formed  diuing  combustion    . 
tend  to  aggregate  into  larger  particles. 

The  literature  on  deposition  of  fine 
particles  in  the  respiratory  tract  is 
reviewed  in  Green  and  Watson  (1995) 
and  U.S.  EPA  (1996).  The  mechanisms 
responsible  for  the  broad  range  of 
potential  particle-related  health  effects 
will  vary  depending  on  the  site  of 
deposition.  Once  deposited,  the 
particles  may  be  cleared  from  the  limg, 
translocated  into  the  interstitium. 
sequestered  in  the  lymph  nodes, 
metabolized,  or  be  otherwise 
transformed  by  various  mechanisms. 

As  suggested  by  Figtue  II-l  of  this 
preamble,  most  of  the  aggregated 
particles  making  up  dpm  never  get  any 
larger  than  one  micrometer  in  diameter. 
Particles  this  small  are  able  to  penetrate 
into  the  deepest  regions  of  the  limgs, 
called  alveoli.  In  the  alveoli,  the 
particles  can  mix  with  and  be  dispersed 
by  a  substance  called  surfactant,  which 
is  secreted  by  cells  lining  the  alveolar 
surfaces. 

MSHA  would  welccmie  any  additional 
information,  not  already  covered  cited 
above,  on  fine  particle  deposition  in  the 
respiratory  tract,  especially  as  it  might 
pertain  to  limg  loading  in  minors 
exposed  to  a  combination  of  diesel 
particulate  and  other  dusts.  Any  such 
additional  information  will  be  placed 
into  the  public  record  and  considered 
by  MSHA  before  a  final  rule  is  adopted. 


IIL2^.L  Effects  Otfier  than  Cancar 

A  number  of  ctmtrolled  animal 
studies  have  been  imdertakm  to 
ascertain  the  toxic  efiiects  of  exposure  to 
diesel  exhaust  and  its  components. 
Watson  and  Green  (1995)  reviewed 
approximately  50  reports  describing 
noncancerous  effects  in  animals 
resulting  from  the  inhalation  of  diesel 
exhaust.  While  most  of  the  studies  were 
conducted  with  rats  or  hamsters,  some 
infonnation  was  also  available  frtHn 
studies  conducted  using  cats,  guinea 
pigs,  and  monkeys.  The  authors  also 
correlated  reported  effects  with  different 
descriptors  of  dose.  From  their  review  of 
these  studies.  Watson  and  Green 
concluded  that: 

(a)  Animals  exposed  to  diesel  exhaust 
exhibit  a  number  of  noncancerous  pulmonary 
eSacts,  ti>cluding  chronic  inflammation, 
epithelial  cell  hyperplasia,  metaplasia, 
alterations  in  connective  tissue,  pulmonary 
fibrosis,  and  oompromised  pulmonary 
functioD. 

(b)  Cumulative  weekly  exposure  to  diesel 
exhaust  of  70  to  80  mg*hr/m'  or  greater  are 
associated  with  the  presence  of  chronic 
inflammation,  epithelial  cell  proliiaration, 
and  depressed  ajveolar  dearuioe  in 
duonically  exposed  rate. 

(c)  The  extrapolation  of  re<|{onses  in 
■nimaU  to  DOocaDoer  eudpoints  in  humans  is 
unoertaiiL  Rats  were  the  most  sensitive 
animal  species  studied. 

Subsequent  to  the  review  by  Watson 
and  Green,  there  have  been  a  number  of 
iinimiil  studies  on  alleigic  immune 
responses  to  dpm.  Takano  et  al.  (1997) 
investigated  the  effects  of  dpm  injected 
into  mice  through  an  intratracheal  tube 
and  found  manifestations  of  alleigic 
asthma,  including  enhanced  antigen- 
induced  airway  inflammation,  increased 
local  expression  of  cytokine  proteins, 
and  increased  production  of  antigen- 
specific  immimoglobidins.  The  authors 
concluded  that  the  study  demonstrated 
dpm's  «»nh«nring  effects  on  allergic 
asthma  and  that  the  results  suggest  that 
dpm  is  "impUcated  in  the  increasing 
prevalence  of  allergic  asthma  in  recent 
years."  Similarly,  Ichinose  et  aL  (1997) 
foimd  that  five  different  strains  of  mice 
injected  intratracheally  with  dpm 
eidiibited  manifestations  of  allergic 
asthma,  as  expressed  by  enhanced 
airway  inflanunation.  which  were 
correlated  with  an  increased  production 
of  antigen-spedfic  immunoglobulin  due 
to  the  dpm.  The  authors  concluded  that 
dpm  ffnh"""«  manifestations  of  alleigic 
airway  infUmmaticm  and  that  "*  *  *. 
the  cause  of  individual  difiiexenoes  in 
humans  at  the  onset  of  alleigic  asthma 
may  be  related  to  differences  in  antigen- 
induced  inunune  responses  *  *  *." 

Several  laboratory  animal  studies 
have  been  performed  to  ascertain 
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whether  the  effects  of  diesel  exhaust  are 
attributable  specifically  to  the 
particulate  fraction.  (Heinrich  et  al., 
1986:  Iwai  et  al.,  1986;  Brightwell  et  al. 
1986).  These  studies  compare  the  effects 
of  chronic  exposure  to  whole  diesel 
exhaust  with  the  effects  of  filtered 
exhaust  containing  no  particles. 

The  studies  demonstrate  that  when 
the  exhaust  is  sufficiently  diluted  to 
nullify  the  efiiects  of  gaseous  irritants 
(NOj  and  SO2),  irritant  vapors 
(iddehydes),  CO,  and  other  systemic 
toxicants,  diesel  particles  are  the  prime  , 
etiologic  agents  of  noncancer  health 
effects.  Exposure  to  dpm  produced 
changes  in  the  limg  that  were  much 
more  prominent  than  those  evoked  by 
the  gaseous  fraction  alone.  Merited 
diffierences  in  the  effects  of  whole  and 
filtered  diesel  exhaust  were  also  evident 
from  general  toxicological  indices,  such 
as  body  weight,  lung  weight,  and 
pulmonary  histopathology.  This 
provides  strong  evidence  that  the  toxic 
component  in  diesel  emissions 
producing  the  effects  noted  in  other 
animal  studies  is  due  to  the  particulate 
fraction. 

The  mechanisms  that  may  lead  to 
adverse  health  effects  in  himians  from 
inhaling  fine  particulates  are  not  fully 
understood.  j)ut  potential  mechanisms 
that  have  been  hypothesized  for  non- 
cancerous outcomes  are  summarized  in 
Table  III-6.  A  comprehensive  review  of 
the  toxicity  literature  is  provided  in  U.S. 
EPA  (1996). 

Deposition  of  {>articulates  in  the 
human  respiratory  tract  could  initiate 
events  leading  to  increased  airflow 
obstruction,  impaired  clearance, 
impaired  host  defenses,  or  increased 
epithelial  permeability.  Airflow 
obstruction  could  result  from  laryngeal 
constriction  or  bronchoconstriction 
secondary  to  stimulation  of  receptors  in 
extrathoracic  or  intrathoracic  airways. 
In  addition  to  reflex  airway  narrowing, 
reflex  or  local  stimulation  of  muctis 
secretion  could  lead  to  mucus 
hypersecretion  and  could  eventually 
lead  to  mucus  plugging  in  small 
airways. 

Pulmonary  changes  that  contribute  to 
cardiovascular  responses  include  a 
variety  of  mechanisms  that  can  lead  to 
hypoxemia,  including 
bronchoconstriction,  apnea,  impaired 
diffusion,  and  production  of 
inflammatory  mediators.  Hypoxia  can 
lead  to  cardiac  arrhythmias  and  other 
cardiac  electrophysiologic  responses 
that,  in  turn,  may  lead  to  ventricular 
fibrillation  and  ultimately  cardiac  arrest. 
Furthermore,  many  respiratory  receptors 
have  riirect  cardiovascular  effects.  For 
example,  stimulation  of  C-fibers  leads  to 
bradycardia  and  hypertension,  and 


stimulation  of  laryngeal  receptors  can 
result  in  hyperteiuion.  cardiac 
arrh3rthmia,  bradycardia,  apnea,  and 
even  cardiac  arrest.  Nasal  receptor  or 

fiulmonary  J-receptor  stimulaticm  can 
ead  to  vagally  mediated  bradycardia 
and  hypertension  (Widdicombe,  1988). 
In  addition  to  possible  acute  toxicity 
of  particles  in  the  respiratory  tract, 
chronic  exposure  to  particles  that 
deposit  in  the  lung  may  induce 
inflammation.  Inflanunatory  responses 
can  lead  to  increased  permeability  and 
possibly  diffusion  abnormality. 
Fiuthermore,  mediators  released  during 
an  inflammatory  response  could  cause 
release  of  factors  in  Uie  dotting  cascade 
that  may  lead  to  an  increased  risk  of 
thrombus  formation  in  the  vascular 
system  (Seaton.  1995).  Persistent 
inflammation,  or  repeated  cycles  of 
acute  lung  injury  and  healing,  can 
induce  chronic  lung  injiuy.  Retention  of 
the  fMuticles  may  be  associated  with  the 
initiation  and/or  progression  of  CX)PD. 

III^^.iL  Lung  Cancer 

U1JZA.VLK.  Genotoxicological  Evidence 

Many  studies  have  shown  that  diesel 
soot,  or  its  organic  component,  can 
increase  the  likelihood  of  genetic 
mutations  during  the  biological  process 
of  cell  division  and  replication.  A 
survey  of  the  applicable  scientific 
Uterature  is  provided  in  Shimame-More 
(1995).  What  makes  this  body  of 
research  relevant  to  the  risk  of  cancer  is 
that  mutations  in  critical  genes  can 
sometimes  initiate,  promote,  or  advance 
a  process  of  carcinogenesis. 

The  determination  of  genotoxicity  has 
frequently  been  made  by  treating  diesel 
soot  with  organic  solvents  such  as 
dichloromethane  and  dimethyl 
sulfoxide.  The  solvent  removes  the 
organic  compounds  bom  the  carbon 
core.  After  the  solvent  evaporates,  the 
mutagenic  potential  of  the  extracted 
organic  material  is  tested  by  applying  it 
to  bacterial,  mammalian,  or  human  cells 
propagated  in  a  laboratory  culture.  In 
general,  the  results  of  these  studies  have 
shown  that  various  components  of  the 
organic  material  can  induce  mutations 
and  chromosomal  aberrations. 

A  critical  issue  is  whether  whole 
diesel  particulate  is  mutagenic  when 
dispersed  by  substances  present  in  the 
limg.  Since  the  laboratory  procedure  for 
extracting  organic  material  with 
solvents  bears  little  resemblance  to  the 
physiological  environment  of  the  lung, 
it  is  important  to  establish  whether  dpm 
as  a  whole  is  genotoxic.  without  solvent 
extraction.  Early  research  indicated  that 
this  was  not  the  case  and,  therefore,  that 
the  active  genotoxic  materials  adhering 
to  the  carbon  core  of  diesel  particles 


might  not  be  biologically  damaging  or 
even  available  to  cells  in  the  lung 
(Brooks  et  al.,  1980;  King  et  al..  1981; 
Siak  et  al.,  1981).  A  number  of  more 
recent  research  papers,  however,  have 
shown  that  dpm,  without  solvent 
extraction,  can  cause  DNA  damage 
when  the  soot  is  dispersed  in  the 
pulmonary  stirCactant  that  coats  the 
surface  of  the  alveoli  (Wallace  et  al. , 
1987;  Keane  et  al..  1991;  Gu  et  aL,  1991; 
Gu  et  al.,  1992).  From  these  studies, 
NIOSH  has  concluded: 

*  *  *  the  solvent  extract  of  diesel  1001  and 
the  lurCKtant  diqMnion  of  diesel  aoot 
particles  wrate  Cound  to  be  active  in 
procaryotic  cell  and  eukaryotic  cell  in  vitro 
gBDOtoxicity  anays.  The  cited  daU  indicate 
that  respired  diesel  soot  particles  on  the 
sur&oe  of  the  lung  alveoli  and  respiratory 
bnmchioles  can  be  dispersed  in  the 
tur£ictant-rich  aqueous  phase  lining  the 
■urfiKxt,  and  tliat  ganoloxic  material 
associated  with  such  dispersed  toot  particles 
is  biologically  available  and  ganotoxically 
active.  Therefore,  this  research  demonstrates 
the  biological  availability  of  active  genotoxic 
materials  without  ocganic  solvent  interaction. 
(Cover  letter  to  NIOSH  response  to  ANPRM]. 

From  this  conclusion,  it  follows  that 
dpm  itself,  and  not  only  its  organic 
extract,  can  cause  genetic  mutations 
when  dispersed  by  a  substance  present 
in  the  luns. 

The  biological  availabiUty  of  the 
genotoxic  components  is  also  supported 
directly  by  studies  showing  genotoxic 
effects  of  exposure  to  whole  dpm.  The 
formation  of  DNA  adducts  is  an 
important  indicator  of  genotoxicity  and 
potential  carcinogenicity.  If  DNA 
adducts  are  not  repaired,  then  a 
mutation  or  chromosomal  aberration 
can  occur  during  normal  mitosis  (i.e., 
cell  replication).  Hemminki  et  al.  (1994) 
foimd  that  DNA  adducts  were 
significantly  elevated  in  nonsmoking 
bus  maintenance  and  truck  terminal 
workers,  as  compared  to  a  control  group 
of  hospital  mechanics,  with  the  highest 
adduct  levels  found  among  garage  and 
forklift  workers.  Similarly,  Nielsen  et  al. 
(1996)  found  that  DNA  adducts  were 
significantly  increased  in  bus  garage 
woiicers  and  mechanics  exposed  to  dpm 
as  compared  to  a  control  group. 

III^.d.iU.  Evidence  From  Animal 
Studies 

Bond  et  al.  (1990)  investigated 
differences  in  peripheral  limg  DNA 
adduct  formation  among  rats,  hamsters, 
mice,  and  monkeys  exposed  to  dpm  at 
a  concentration  of  8100  X.g/m  ^  for  12 
weeks.  Mice  and  hamsters  showed  no 
increase  of  DNA  adducts  in  their 
peripheral  Itmg  tissue,  whereas  rats  and 
monkeys  shovved  a  60  to  80%  increase. 
The  increased  prevalence  of  lung  DNA 
adducts  in  monkeys  suggests  that,  with 
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respect  to  DNA  adduct  formation,  the 
human  lungs'  response  to  dpm 
inhalation  may  more  closely  resemble 
that  of  the  rat  than  that  of  the  hamster 
or  mouse. 

Mauderly  (1992)  and  Busby  and 
NeMrbeme  (1995)  provide  reviews  of  the 
scientific  literature  relating  to  excess 
lung  cancers  observed  among  laboratory 
animals  chronically  exposed  to  filtered 
and  unfiltered  diesel  exhaust.  The 
experimental  data  demonstrate  that 
chronic  exposure  to  whole  diesel 
exhaust  increases  the  risk  of  limg  cancer 
in  rats  and  that  dpm  is  the  causative 
agent.  This  carcinogenic  effect  has  been 
confirmed  in  two  strains  of  rats  and  in 
at  least  five  laboratories.  Experimental 
results  for  animal  species  other  than  the 
rat.  however,  are  either  incmiclusive  or, 
in  the  case  of  Syrian  hamsters, 
suggestive  of  no  carcinogenic  effiect. 
This  is  consistent  with  the  observation, 
mentioned  above,  that  lung  DNA  adduct 
formation  is  increased  among  exposed 
rats  but  not  among  exposed  hamsters  or 
mice. 

The  conflicting  results  for  rats  and 
hamsters  indicate  that  the  carcinogenic 
effects  of  dpm  exposure  may  be  species- 
dependent.  Indeed,  monkey  lungs  have 
been  reported  to  respond  quite 
differently  than  rat  lungs  to  both  diesel 
exhaust  and  coal  dust  (Nikula.  1997). 
Therefore,  the  results  from  rat 
experiments  do  not.  by  themselves, 
establish  that  there  is  any  excess  risk 
due  to  dpm  exposure  for  humans.  The 
human  epidemiological  data,  however, 
indicate  that  humans  comprise  a  species 
that,  like  rats  and  unlike  hamsters,  do 
suffer  a  carcinogenic  response  to  dpm 
exposure.  Therefore.  MSHA  considers 
the  rat  studies  at  least  relevant  to  an 
evaluation  of  the  risk  for  humans. 

When  dpm  is  inhaled,  a  number  of 
adverse  effsots  that  may  contribute  to 
carcinogenesis  are  diaoemable  by 
microscopic  and  biochemical  analysis. 
For  a  comprehensive  review  of  these 
effects,  eae  Watson  and  Green  (1995).  In 
brief,  thfMe  efbcts  begin  with 
phagocytosis,  which  is  essentially  an 
attack  on  tlM  diesel  particles  by  cells 
called  alveolar  macrophages.  The 
macrophages  engulf  and  ingest  the 
dieael  paiticles,  subjecting  them  to 
detojdfying  enzymes.  Although  this  is  a 
nonnal  ^ysiological  response  to  the 
inhalatioD  of  fbr^gn  substances,  the 
process  can  produce  various  cheminal 
oyproducts  in|uriou8  to  nonnal  cells.  In 
attarifing  the  diesel  particles,  the 
activated  macnyhages  releeee  chemical 
agaots  that  attract  neutrophils  (a  type  of 
%vfaite  blood  cell  that  desboys 
microorganisms)  and  additional  alveolar 
macn^ihagBS.  As  ttie  limg  burden  of 
diesel  particles  inaeasea,  aggregations 


of  particle-laden  macrophages  form  in 
alveoli  ad)aoent  to  terminal  bronchioles, 
the  number  of  Type  II  cells  lining 
particle-laden  alveoli  increases,  and 
particles  lodge  within  alveolar  and 
peribronchial  tissues  and  associated 
lymph  nodes.  The  neutrophils  and 
macrophages  release  mediators  of 
inflammation  and  oxygen  radicals, 
which  have  been  implicated  in  causing 
various  forms  of  chromosomal  damage, 
genetic  mutations,  and  malignant 
transfomution  of  cells  (Weitzman  and 
Gordon.  1990).  Eventiudly.  the  particle- 
laden  macrophages  are  fimctionally 
altered,  resulting  in  decreased  viability 
and  impaired  {rfugocytosis  and 
clearance  of  particles.  This  series  of 
events  may  result  in  pulmonary 
inflammatory,  fibrotic,  ot 
emphysematous  lesions  that  can 
ultimately  develop  into  cancerous 
tumors. 

Such  reactions  have  also  been 
observed  in  rats  exposed  to  high 
concentrations  of  fine  particles  with  no 
organic  component  (Mauderly  et  al., 
1994:  Heinrich  et  al..  1994  and  1995: 
Nikula  et  al..  1995).  Rats  exposed  to 
titanium  dioxide  or  pure  carbon 
("caiboo-black")  particles,  w^iich  are 
not  considered  to  be  genotoxic. 
developed  lung  cancers  at  about  the 
same  rate  as  rats  exposed  to  whole 
diesel  exhaust.  Therefore,  it  appears  that 
the  toxicity  of  dpm.  at  least  in  some 
species,  may  result  largely  frtim  a 
biochemical  response  to  the  particle 
itself  rather  than  from  specific  efliscts  of 
the  adsorbed  oiganic  compounds. 

Some  researchers  have  mterpreted  the 
carbon-black  and  titanium  dioxide 
studies  as  also  suggesting  that  (1)  the 
carcinogenic  mecMnism  in  rats 
depends  on  massive  overloading  of  the 
lung  and  (2)  that  this  may  provide  a 
mechanism  of  carcinogenesis  nedfic  to 
mts  which  does  not  occur  in  ouier 
rodents  or  in  humans  (Oberdoister. 
1994;  WatMm  and  Valbarg.  1996).  Some 
commenters  on  the  ANPRM  cited  the 
lack  of  any  link  betweui  lung  cancer 
and  coal  dust  or  caibon  blad^  tacpoKon 
as  evidmice  that  caibon  particles,  by 
themselves,  are  not  carcinogenic  in 
humans.  Coal  mine  dust,  however, 
consists  almost  entirely  of  particles 
luger  than  thoae  fanning  the  caiboD 
core  of  dpm  or  used  in  &  caibon-black 
and  titanium  dioxide  lat  studies. 
Furthennore.  ahhou^  there  have  been 
nine  studies  reporting  no  excess  riA  of 
lung  cancer  among  coal  miners  (Liddall. 
1973;  Coetello  «t  al..  1974:  Aimstroog  et 
al..  1979:  Rooke  et  o/..  1979;  Ames  et  al.. 
1983;  Atuhaire  et  al..  1985:  Kfillar  and 
Jaccteen.  1985;  Kuempel  et  al..  1995; 
Christie  et  al.,  1995).  five  studies  have 
reported  an  elevated  risk  6t  lung 


for  those  exposed  to  coal  dust 
(&iterline.  1972;  Rockette.  1977;  Correa 
et  al.,  1984:  Levin  et  al.,  1988:  Morfeld 
et  al.,  1997).  Hie  positive  results  in  two 
of  these  studies  (Entwline,  1972; 
Rockette.  1977)  were  statistically 
significant.  Furthermore,  excess  lung 
cancers  have  been  reported  among 
carbon  black  productitm  wcwkers 
(Hodgson  and  Jones.  1985:  Siemiatydd. 
1991;  Parent  et  al.,  1996).  MSHA  is  not 
aware  of  any  evidence  that  a  mechanism 
of  carcinogenesis  due  to  fine  particle 
overload  is  inapplicable  to  humans. 
Studies  carried  out  on  rodmts  certainly 
do  not  provide  such  evidence. 

The  carbon-black  and  titanium 
dioxide  studies  indicate  that  lung 
cancers  in  rats  exposed  to  dpm  may  be 
induced  by  a  medianism  that  does  not 
require  the  bioavailability  of  genotoxic 
organic  compounds  adsorbed  on  the 
elemental  cubon  particles.  These 
studies  do  not.  however,  prove  that  the 
only  significant  agent  of  carcinogenesis 
in  rats  exposed  to  diesel  particulate  is 
the  non-soluble  carbon  core.  Nor  do  the 
carbon-black  studies  prove  that  the  only 
significant  mechanism  of  carcinogenesis 
due  to  diesel  particulate  is  lims 
overload.  Due  to  the  relatiwly  nigb 
doses  administered  in  the  rat  studies,  it 
is  conceivable  that  an  overload 
phenomentm  masks  or  parallels  other 
potential  routes  to  cancer,  h  may  be  that 
effects  of  the  genotoxic  organic 
compounds  are  merely  masked  or 
diq>laoed  by  overioading  in  the  rat 
studies.  Gallagher  et  al.  (1994)  expoeed 
diffarmt  groi^M  of  rats  to  dieael 
exhaust,  carbon  black,  or  titanium 
dioxide  and  detected  species  of  lung 
DNA  adducts  in  the  rats  expoeed  to  dpm 
that  were  not  found  in  the  controls  or 
rats  eaqweed  to  caiboo  bladu  or  titanium 
dioodde. 

Partide  overioad  may  provide  the 
dominant  route  to  lung  cancer  at  very 
h^  conosntratiaiis  of  fine  particulate, 
while  gaootoxic  mechanisms  may 

~  )  the  primary  route  under  lower- 
I  oonditioiis.  In  humans 
i  over  a  walking  lifetime  to 
t  inmtfirimnt  to  cause  Overload, 
ouanoganic  mechanisnu  unrelated  to 
overioed  may  dominate,  as  indicated  by 
the  human  epidemiological  studiea  and 
the  data  oo  human  DNA  adducts  dted 
abofve.  Tharefare.  the  oaiban  Mack 
rssuhs  observed  in  the  rat  studies  do  not 
pradude  die  poasifaUity  thet  die  organic 
oomponent  ot  dpm  has  important 
genotoxic  ^bcts  in  humans  (Nauss  at 
aL.  1995). 

Evan  if  the  genotoxk:  o^guiic 
compounds  in  dpm  were  biob^cally 
unavailable  and  played  no  role  in 
human  cardnqgaaesis.  this  would  not 
rule  out  the  poesihiUty  of  a  gsootoadc 
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route  to  lung  cancer  (even  for  rats)  due 
to  the  presence  of  dpm  particles 
themselves.  For  example,  as  a  byproduct 
of  the  biochemical  response  to  the 
presence  of  dpm  in  the  alveoli,  free 
oxidant  radicals  may  be  released  as 
macrophages  attempt  to  digest  the 
particles.  There  is  evidence  that  dpm 
can  both  induce  production  of  active 
oxygen  agents  and  also  depress  the 
activity  of  naturally  occurring 
antioxidant  enzymes  (Mori,  1996;  Sagai, 
1993).  Oxidants  can  induce 
carcinogenesis  either  by  reacting 
directly  with  ONA,  or  by  stimulating 
cell  repUcation.  or  both  (Weitzman  and 
Gordon,  1990).  This  would  provide  a 
mutagenic  route  to  lung  cancer  with  no 
threshold.  Therefore,  the  carbon  black 
and  titanium  dioxide  studies  cited 
above  do  not  prove  that  dpm  exposure 
has  no  incremental,  genotoxic  effects  or 
that  there  is  a  threshold  below  which 
dpm  exposure  poses  no  risk  of  causing 
lung  cancer. 

It  is  noteworthy,  however,  that  dpm 
exposure  levels  recorded  in  some  mines 
have  been  almost  as  high  as  laboratory 
exposures  administered  to  rats  showing 
a  clearly  positive  response.  Intermittent, 
occupational  exposure  levels  greater 
than  about  500  fig/m^  dpm  may 
overwhelm  the  human  lung  clearance 
mechanism  (Nauss  et  al.,  1  995). 
Therefore,  concentrations  at  levels 
currently  observed  in  some  mines  could 
be  expected  to  cause  overload  in  some 
humans,  possibly  inducing  lung  cancer 
by  a  mechanism  similar  to  what  occurs 
in  rats.  MSHA  would  like  to  receive 
additional  scientific  information  on  this 
issue,  especially  as  it  relates  to  lung 
loading  in  miners  exposed  to  a 
combination  of  diesel  particulate  and 
other  dusts. 

As  suggested  above,  such  a 
mechanism  would  not  necessarily  be 
the  only  route  to  carcinogenesis  in 
humans  and,  therefore,  would  not  imply 
that  dpm  concentrations  too  low  to 
cause  overload  are  safe  for  humans. 
Fiuthermore.  a  proportion  of  exposed 
-individuals  can  always  be  expected  to 
be  more  susceptible  than  normal. 
Therefore,  at  lower  dpm  concentrations, 
particle  overload  may  still  provide  a 
route  to  limg  cancer  in  susceptible 
humans.  At  even  lower  concentrations, 
other  routes  to  carcinogenesis  in 
humans  may  predominate,  possibly 
involving  genotoxic  effects. 

IBJ3.  Characterization  of  Risk. 

Having  reviewed  the  evidence  of 
health  effects  associated  with  exposure 
to  dpm,  MSHA  has  evaluated  that 
evidence  to  ascertain  whether  exposure 
leveb  currently  existing  in  mines 
warrant  regulatory  action  pursuant  to 


the  Mine  Act.  The  criteria  for  this 
evaluation  are  estabUshed  by  the  Mine 
Act  and  related  court  decisions.  Section 
101(a)(6)(A)  provides  that: 

The  Secretary,  in  promulgating  mandatory 
standards  dealing  with  toxic  materials  or 
harmful  physical  agents  under  this 
subsection,  shall  set  standards  which  most 
adequately  assure  on  the  basis  of  the  best 
available  evidence  that  no  miner  will  suffer 
material  imptairment  of  health  or  functional 
capacity  even  if  such  miner  has  regular 
exposure  to  the  hazards  dealt  with  by  such 
standard  for  the  period  of  his  working  life. 

Based  on  coiut  interpretations  of  similar 
language  imder  the  Occupational  Safety 
and  Health  Act,  there  are  three 
questions  that  need  to  be  addressed:  (1) 
Whether  health  effects  associated  urith 
dpm  exposiue  constitute  a  "material 
impairment"  to  miner  health  or 
functional  capacity;  (2)  whether 
exposed  miners  are  at  significant  excess 
risk  of  incurring  any  of  these  material 
impairments;  and  (3)  whether  the 
proposed  rule  will  substantially  reduce 
such  risks. 

The  criteria  for  evaluating  the  health 
effects  evidence  do  not  require  scientific 
certainty.  As  noted  by  Justice  Stevens  in 
an  important  case  on  risk  involving  the 
Occupational  Safety  and  Health 
Administration,  the  need  to  evaluate 
risk  does  not  mean  an  agency  is  placed 
into  a  "mathematical  straight  jacket." 
[Industrial  Union  Department,  AFL-OO 
V.  American  Petroleum  Institute,  448 
U.S.  607,  100  S.Ct.  2844  (1980). 
hereinafter  designated  the  "Benzene" 
case].  When  regulating  on  the  edge  of 
scientific  knowledge,  certainty  may  not 
be  possible;  and — 

so  long  as  they  are  supported  by  a  body  of 
reputable  scientific  thought,  the  Agency  is 
free  to  use  conservative  assumptions  in 
interpreting  the  data  *  *  *  risking  error  on 
the  side  of  overprotection  rather  than 
underprotection.  (Id.  at  656). 

The  statutory  criteria  for  evaluating  the 
health  evidence  do  not  require  MSHA  to 
wait  for  absolute  precision.  In  fact, 
MSHA  is  required  to  use  the  "best 
available  evidence."  (Emphasis  added). 

III.3.a.  Materiel  Impairments  to  Minor 
Health  or  Functioiial  Capacity 

From  its  review  of  the  Uterature  dted 
in  Part  III.2,  MSHA  has  tentatively 
concluded  that  underground  miners 
exposed  to  current  levels  of  dpm  are  at 
excess  risk  of  incurring  the  following 
three  kinds  of  material  impairment:  (i) 
sensory  irritations  and  respiratory 
symptoms;  (ii)  death  fitim 
cardiovascular,  cardiopulmonary,  or 
respiratory  causes;  and  (iii)  lung  cancer. 
The  basis  for  linking  these  Mdth  dpm 
exposure  is  summarized  in  the 
following  three  subsections. 


III.3.ai.  Senaoiy  Irritations  and 
Reqiiratory  Symptoms 

Kahn  et  al.  (1988).  Battigelli  (1965). 
Gamble  et  al.  (1987a)  and  Rudell  et  al. 
(1996)  identified  a  number  of 
debiUtating  acute  responses  to  diesel 
exhaust  exposure:  irritation  of  the  eyes, 
nose  and  throat;  headaches,  nausea,  and 
vomiting:  chest  tightness  and  wheeze. 
These  symptoms  were  also  reported  by 
miners  at  the  1995  woiiuhops.  In 
addition,  Ulfvarson  et  al.  (1987. 1990) 
foimd  evidence  of  reduced  lung 
function  in  workers  exposed  to  dpm  for 
a  single  shift. 

Aluough  there  is  evidence  that  such 
symptoms  subside  within  one  to  three 
days  of  no  occupational  exposure,  a 
miner  who  must  be  exposed  to  dpm  day 
after  day  in  order  to  earn  a  living  may 
not  have  time  to  recover  from  such 
efiiects.  Hence,  the  opportunity  for  a  so- 
called  "reversible"  health  effect  to 
reverse  itself  may  not  be  present  for 
many  miners.  Furthermore,  effiects  such 
as  stinging,  itching  and  burning  of  the 
eyes,  tearing,  wheezing,  and  other  types 
of  sensory  irritation  can  cause  severe 
discomfort  and  can.  in  some  cases,  be 
seriously  disabling.  Also,  workers 
experiencing  sufficiently  severe  sensory 
irritations  can  be  distracted  as  a  result 
of  their  symptoms,  thereby  endangering 
other  woriiers  and  increasing  the  risk  of 
accidents.  For  these  reasons.  MSHA 
considers  such  irritations  to  constitute 
"material  impairments"  of  health  or 
functional  capacity  within  the  meaning 
of  the  Act.  regardless  of  whether  or  not 
they  are  reversible.  Fiulher  discussion 
of  why  MSHA  believes  reversible  effects 
can  constitute  material  impairments  can 
be  found  earlier  in  this  risk  assessment, 
in  the  section  entitled  "Relevance  of 
Health  Effiacts  that  are  Reversible." 

The  best  available  evidence  also 
points  to  more  severe  respiratory 
consequences  of  exposure  to  dpm. 
Significant  associations  have  been 
detected  between  acute  environmental 
exposures  to  fine  particulates  and 
d^ilitating  respiratory  impairments  in 
adults,  as  measured  by  lost  work  days, 
hospital  admissions,  and  emergency 
room  visits.  Short-term  exposures  to 
fine  particulates,  or  particulate  air 
pollution  in  general,  have  been 
associated  with  significant  increases  in 
the  risk  of  hospitalization  for  both 
pneumonia  and  COPD  (EPA,  1996). 

The  risk  of  severe  respiratory  effiects 
is  exempUfied  by  specific  cases  of 
persistent  asthma  linked  to  diesel 
exposure  (Wade  and  Newman,  1993). 
There  is  considerable  evidence  for  a 
causal  coimection  between  dpm 
exposure  and  increased  manifestations 
of  allergic  asthma  and  other  allergic 
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respiratory  diseases,  coming  from  recent 
experiments  on  animals  and  human 
ceUs  (Peterson  and  Saxon,  1996;  Diaz- 
Sanchez.  1997;  Takano  et  al.,  1997; 
Ichinose  et  al.,  1997).  Such  health 
outcomes  are  clearly  "material 
impairments"  of  health  or  functional 
capacity  within  the  meaning  of  the  Act. 

III.3.aJL  Excess  Risk  of  Death  from 
Cardiovascular,  Cardiopulmonary,  or 
Respiratory  Causes 

The  evidence  from  air  pollution 
studies  identifies  death,  largely  from 
cardiovascular  or  respiratory  causes,  as 
an  endpoint  significantly  associated 
with  acute  exposures  to  fine 
particulates.  The  weight  of 
epidemiological  evidence  indicates  that 
short-term  ambient  exposure  to 
particulate  air  pollution  contributes  to 
an  increased  risk  of  daily  mortality. 
Time-series  analyses  strongly  suggest  a 
positive  effect  on  daily  mourtality  across . 
the  entire  range  of  ambient  particulate 
pollution  levels.  Relative  risk  estimates 
for  daily  mortality  in  relation  to  daily 
ambient  particulate  concentration  are 
consistenUy  positive  and  statistically 
significant  across  a  variety  of  statistical 
modeling  approaches  and  methods  of 
adjustment  for  effects  of  relevant 
covariates  such  as  season,  weather,  and 
co-pollutants.  After  thoroughly 
reviewing  this  body  of  evidence,  the 
U.S.  Enviroiunental  Protection  Agency 
(EPA)  concluded: 

It  is  extremely  unlikely  that  study  designs 
not  yet  employed,  covariates  not  yet 
identified,  or  statistical  techniques  not  yet 
developed  could  wholly  negate  the  large  and 
consistent  body  of  epidemiological  evidence 
•  •  * 

There  is  also  substantial  evidence  of 
a  relationship  between  chronic  exposure 
to  fine  particulates  and  an  excess  (age- 
adjusted)  risk  of  mortality,  especially 
from  cardiopiUmonary  diseases.  The  Six 
Cities  and  ACS  studies  of  ambient  air 
particulates  both  found  a  significant 
association  between  chronic  exposure  to 
fine  particles  and  excess  mortality.  In 
both  studies,  after  adjusting  for  smoking 
habits,  a  statistically  significant  excess 
risk  of  cardiopulmonary  mortality  was 
found  in  the  city  with  the  highest 
average  concentration  of  fine  particulate 
(i.e.,  PMu)  as  compared  to  the  city  with 
the  lowest.  Both  studies  also  found 
excess  deaths  due  to  lung  cancer  in  the 
cities  with  the  higher  average  level  of 
PMjj,  but  these  residts  were  not 
statistically  significant  (EPA,  1996).  The 
EPA  concluded  that— 

*  *  *  the  chronic  exposure  studies,  taken 
together,  suggest  there  may  be  increases  in 
mortality  in  msease  categories  that  are 
consistent  with  long-term  exposiue  to 
airborne  particles  and  that  at  least  some 


fraction  of  these  deaths  reflect  cumulative 
PM  impacts  dx>ve  and  beyond  those  exerted 
by  acute  exposure  events  *  *  *  There  tends 
to  be  an  increasiiig  conelation  of  long-term 
mortality  with  PM  indicators  as  they  become 
more  reflective  of  fine  particle  levels  (EPA, 
1996). 

Whether  associated  with  acute  or 
chronic  exposures,  the  excess  risk  of 
death  that  has  been  linked  to  pollution 
of  the  air  with  fine  particles  like  dpm  is 
clearly  a  "material  impairment"  of 
health  or  functional  capacity  within  the 
meaning  of  the  Act. 

III.3uuiiL  Lung  Cancer 

It  is  clear  that  lung  cancer  constitutes 
a  "matnial  impairment"  of  health  or 
functional  capacity  within  the  meaning 
of  the  Act.  Questions  have  been  raised 
however,  as  to  whether  the  evidence 
linking  dpm  exposure  with  an  excess 
risk  of  lung  cancer  demonstrates  a 
causal  coimection  (Stober  and  Abel. 
1996:  Watson  and  Valberg,  1996;  Cox, 
1997;  Morgan  et  al.,  1997;  Silverman, 
1998). 

MSHA  recognizes  that  no  single  one 
of  the  existing  epidemiological  studies, 
viewed  in  isolation,  provides  conclusive 
evidence  of  a  causal  coiuiection 
between  dpm  exposure  and  an  elevated 
risk  of  lung  cancer  in  humans. 
Consistency  and  cohoency  of  residts, 
however,  do  provide  such  evidence. 
Although  no  epidemiological  study  is 
flawless,  studies  of  both  cohort  and 
case-control  design  have  quite 
consistenUy  shown  that  chronic 
exposure  to  diesel  exhaust,  in  a  variety 
of  occupational  circumstances,  is 
associated  with  an  increased  risk  of  lung 
cancer.  With  oidy  rare  exceptions, 
involving  too  few  woriiiers  and/or 
observation  periods  too  short  to  have  a 
'  good  chance  of  detecting  excess  cancer 
risk,  the  human  studies  have  shown  a 
greater  risk  of  lung  cancer  among 
exposed  workers  than  among 
comparable  unexposed  wcnkers. 

Lipsett  and  Alexeeff  (1998)  periormed 
a  comprehensive  statistical  meta- 
analysis of  the  epidemiological 
Uterature  on  lung  cancer  and  dpm 
exposure.  This  analysis  systematically 
combined  the  results  of  the  studies 
summarized  in  Tables  III-4  and  III-5. 
Some  studies  were  eliminated  because 
they  did  not  allow  for  a  period  of  at 
least  10  years  for  the  development  of 
clinically  detectable  lung  cancer.  Others 
were  eliminated  because  of  bias 
residting  from  incomplete  ascertainment 
of  lung  cancer  cases  in  cohort  studies  or 
because  they  examined  the  same  cohort 
population  as  another  study.  One  study 
was  excluded  because  standard  errors 
coidd  not  be  calculated  from  the  data 
presented.  The  remaining  30  studies 


were  analyzed  using  both  a  fixed-effects 
and  a  random-effect  analysis  of  variance 
(ANOVA)  model.  Sources  of 
heterogeneity  in  results  were 
investigated  by  subset  analysis;  using 
categorical  variables  to  characterize 
each  study's  design;  target  population 
(general  or  industry-specific): 
occupational  group;  soiuce  of  control  or 
reference  population;  latency;  duration 
of  exposure;  method  of  ascertaining 
occupation;  location  (North  America  or 
Europe);  covariate  adjustments  (age. 
smoking,  and/or  asbestos  exposure);  and 
absence  or  presence  of  a  clear  healthy 
worker  effect  (as  manifested  by  lower 
than  expected  all-cause  mortafity  in  the 
occupational  popidation  under  study). 

Sensitivity  analyses  were  conducted 
to  evaluate  the  sensitivity  of  results  to 
inclusion  criteria  and  to  various 
assumptions  used  in  the  analysis.  This 
included  substitution  of  excluded 
"redundant"  studies  of  same  cohort 
population  for  the  included  studies  and 
exclusicm  of  studies  involving 
questionable  exposure  to  dpm.  An 
influmoe  analysis  was  also  conducted 
to  examine  the  effect  of  dropping  one 
study  at  a  time,  to  determine  if  any 
individual  study  had  a  disproportionate 
effect  on  the  ANOVA.  Potential  effects 
of  publication  bias  were  also 
investigated.  The  authors  concluded: 

The  results  of  this  meta-analysis  indicate  a 
consistent  positive  association  between 
occupations  involving  diesel  exhaust 
exposure  and  tlie  development  of  lung 
cancer.  Although  substantial  heterogenmty 
existed  in  the  initial  pooled  analysis, 
stratificaticMi  on  several  fectors  identified  a 
relationship  tliat  persisted  throughout 
various  influence  and  sensitivity 
analyses*  *  *■ 

This  meta-analysis  provides  evidence 
consistent  with  the  hypothesis  that  exposure 
to  diesel  exhaust  is  associated  writhan 
increased  risk  of  lung  cancer.  The  pooled 
estimates  clearly  reflect  the  existence  of  a 
positive  relationship  between  diesel  exhaust 
and  lung  cancer  in  a  variety  of  diesel- 
expoeed  occupations,  which  is  supported 
when  the  most  important  confounder. 
cigarette  smoking,  is  measured  and 
controlled.  There  is  suggestive  evidence  of  an 
exposuie-responae  relationship  in  the 
«innHng  adjusted  studies  as  well.  Many  of 
the  subset  analyses  indicated  the  presence  of 
substantial  heterogeneity  among  the  pooled 
estimates.  Much  of  the  heterogeneity 
observed,  ho«trever,  is  due  to  the  pfeaanoe  or 
absence  of  adjustment  far  smoking  in  the 
individual  study  risk  estimates,  to 
occupation-specific  influences  on  expostue, 
to  potential  selection  biases,  and  other 
aspects  of  study  design. 

A  second,  independent  meta-analysis 
of  epidemiological  studies  pubUshed  in 
peer-reviewed  journals  was  conducted 


58164 


Federal  Register /Vol.  63,  No.  209 /Thursday,  October  29,  1998 /Proposed  Rules 


by  Bbatia  et  al.  (ig98).i'  In  this  analysis, 
studies  were  excluded  if  actual  woik 
with  diesel  equipment  "could  not  be 
confinned  or  reliably  inferred"  or  if  an 
inadequate  latency  period  was  allowed 
for  cancer  to  develop,  as  indicated  by 
less  than  10  years  from  time  of  first 
exposure  to  end  of  follow-up.  Studies  of 
miners  were  also  excluded,  because  of 
potential  exposure  to  radon  and  silica. 
Likewise,  studies  were  excluded  if  they 
exhibited  selection  bias  or  examined  the 
same  cohort  population  as  a  study 
published  later.  A  total  of  29 
independent  studies  from  23  published 
sources  were  identified  as  meeting  the 
inclusion  criteria.  After  assigning  each 
of  these  29  studies  a  weight 
proportional  to  its  estimated  precision, 
pooled  relative  risks  were  calculated 
based  on  the  following  groups  of 
studies:  all  29  studies;  all  case-control 
studies;  all  cohort  studies;  cohort 
studies  using  internal  reference 
populations:  cohort  studies  making 
external  comparisons;  studies  adjusted 
for  smoking;  studies  not  adjusted  for 
smoking;  and  studies  grouped  by 
occupation  (railroad  workers, 
equipment  operators,  truck  driven,  and 
bus  workers).  Elevated  risks  were  shown 
for  exposed  workers  overall  and  within 
every  individual  group  of  studies 
analyzed.  A  positive  duration-response 
relationship  was  observed  in  those 
studies  presenting  results  according  to 
employment  duration.  The  weighted, 
pooled  estimates  of  relative  risk  were 
identical  for  case-control  and  cohort 
studies  and  nearly  identical  for  studies 
with  or  without  smoking  adjustments. 
Based  on  their  stratified  anidysis,  the 
authors  argued  that — 

the  heterogeneity  in  observed  relative  risk 
estimates  may  be  explained  by  differences 
between  studies  in  methods,  in  (>opulations 
studied  and  comparison  groups  used,  in 
latency  intervals,  in  intensity  and  duration  of 
exposure,  and  in  the  chemical  and  physical 
characteristics  of  dieael  exhaust. 

They  concluded  that  the  elevated  risk  of 
lung  cancer  observed  among  exposed 
workers  was  unlikely  to  be  due  to 
chance,  that  confounding  from  smoking 
is  unlikely  to  explain  all  of  the  excess 
risk,  and  that  "this  meta-analysis 
supports  a  causal  association  between 
increased  risks  for  lung  cancer  and 
exposure  to  diesel  exhaust." 

As  discussed  earlier  in  the  section 
entitled  "Mechanisms  of  Toxicity," 


"To  addraaa  potential  publication  bias,  the 
authors  identified  several  unpublished  studies  on 
truclL  driven  and  noted  that  elevated  rialu  (or 
exposed  workers  observed  in  these  studies  were 
similar  to  those  in  the  published  studies  utilized. 
Baaed  on  this  and  a  "funnel  plot"  for  the  iiiduded 
studies,  the  authors  concluded  that  there  was  no 
indication  of  publication  bias. 


animal  studies  have  confirmed  that 
diesel  exhaust  can  increase  the  risk  of 
lung  cancer  in  some  species  and  shown 
that  dpm  (rather  than  the  gaseous 
fraction  of  diesel  exhaust)  is  the  causal 
agent.  MSHA,  however,  views  results 
from  animal  studies  as  subordinate  to 
the  results  obtained  from  hiunan 
studies.  Since  the  hiunan  studies  show 
increased  risk  of  limg  cancer  at  dpm 
levels  lower  than  what  might  be 
expected  to  cause  overload,  they 
provide  evidence  that  overload  may  not 
be  the  only  mechanism  at  work  among 
humans.  The  fact  that  dpm  has  been 
proven  to  cause  lung  cancer  in 
laboratory  rats  is  of  interest  primarily  in 
supporting  the  plausibility  of  a  causal 
interpretation  for  relationships  observed 
in  the  human  studies. 

Similarly,  the  genotoxicological 
evidence  provides  additional  support 
for  a  causal  interpretation  of 
associations  observed  in  the 
epidemiological  studies.  This  evidence 
shows  that  dpm  dispersed  by  alveolar 
surfactant  can  have  mutagenic  efiiacts, 
thereby  providing  a  genotoxic  route  to 
carcinogenesis  independent  of 
overloading  the  lung  with  particles. 
Chemical  byproducts  of  phagocytosis 
may  provide  another  genotoxic  route. 
Inhalation  of  diesel  emissions  has  been 
shown  to  cause  DNA  adduc:t  formation 
in  peripheral  lung  cells  of  rats  and 
monkeys,  and  increased  levels  of  human 
DNA  adducts  have  been  found  in 
association  with  occupational 
exposures.  Therefore,  there  is  little  basis 
for  postulating  that  a  threshold  exists, 
demarcating  overload,  below  which 
dpm  would  not  be  expected  to  induce 
lung  cancers  in  humans. 

Results  from  the  epidemiological 
studies,  the  animal  studies,  and  the 
genotoxicological  studies  are  coherent 
and  mutually  reinforcing.  After 
considering  all  these  results,  MSHA  has 
concluded  that  the  epidemiological 
studies,  supported  by  the  experimental 
data  establishing  the  plausibility  of  a 
causal  cormection,  provide  strong 
evidence  that  chronic  occupational  dpm 
exposure  increases  the  risk  of  lung 
cancer  in  hiunans. 

in.3.b.  Significance  of  the  Risk  of 
Material  Impairment  to  Miners 

The  fact  that  there  is  substantial 
evidence  that  dpm  exposive  can 
materially  impair  miner  health  in 
several  ways  does  not  imply  that  minere 
will  necessarily  suffer  such  impairments 
at  a  significant  rate.  This  section  will 
consider  the  significance  of  the  risk 
foced  by  miners  exposed  to  dpm. 


mjJkL  Definition  of  a  Significant  Risk 

The  benzene  case,  refierred  to  earlier 
in  this  section,  provides  the  starting 
point  fcH'  MSHA's  analysis  of  this  issue. 
Soon  after  its  enactment  in  1970,  OSHA 
adopted  a  "consensus"  standard  on 
exposure  to  benzene,  as  required  and 
authorized  by  the  OSH  Act.  The  basic 
part  of  the  standard  was  an  average 
exposure  limit  of  10  parts  per  million 
over  an  8-hour  workday,  llie  consensus 
standard  had  been  estabUshed  over  time 
to  deal  with  concerns  about  poisoning 
from  this  substance  (448  U.S.  607, 617). 
Several  years  later,  NIOSH 
recommended  that  OSHA  alter  the 
standard  to  take  into  account  evidence 
suggesting  that  benzene  was  also  a 
carcinogen.  (Id.  at  619  et  seq.).  Although 
the  "evidence  in  the  administrative 
record  of  adverse  efiiects  of  benzene 
exposure  at  10  ppm  is  sketchy  at  liest," 
OSHA  was  operating  under  a  policy  that 
there  was  no  safe  exposure  level  to  a 
carcinogen.  [Id.,  at  631).  Once  the 
evidence  was  adequate  to  reach  a 
conclusion  that  a  substance  was  a 
carcinogen,  the  policy  required  the 
agency  to  set  the  limit  at  Uie  lowest 
level  feasible  for  the  industry.  [Id.  at 
613).  Accordingly,  the  Agency  proposed 
lowering  the  permissible  exposure  limit 
to  1  ppm. 

The  Supreme  Court  rejected  this 
approach.  Noting  that  the  OSH  Act 
requires  "safe  or  healthful 
employment,"  the  court  stated  that — 

*  *  "safe'  is  not  the  equivalent  of  'risk- 
free'*  *  *a  workplace  can  hardly  be 
considered  'unsafe'  tmless  it  threatens  the 
workers  with  a  significant  risk  of  harm. 
Therefore,  before  he  can  promulgate  any 
permanent  health  or  safety  standard,  the 
Secretary  is  required  to  make  a  threshold 
finding  that  a  place  of  employment  is 
tuisafe — in  the  sense  that  significant  risks  are 
present  and  can  be  eliminated  or  lessened  by 
a  change  in  practices.  [Id.,  at  642,  italics  in 
original]. 

The  court  went  on  to  explain  that  it  is 
the  Agency  that  determines  how  to 
make  such  a  threshold  finding: 

First,  the  requirement  that  a  'significant' 
risk  be  identified  is  not  a  mathematical 
straitjacket.  It  is  the  Agency's  responsibility 
to  determine,  in  the  first  instance,  what  it 
considered  to  be  a  'significant'  risk.  Some 
risks  are  plainly  acceptable  and  others  are 
plainly  imacceptable.  If,  for  example,  the 
odds  are  one  in  a  billion  that  a  person  will 
die  from  cancer  by  taking  a  drink  of 
chlorinated  water,  the  risk  clearly  could  not 
be  considered  significant  On  the  other  hand, 
if  the  odds  are  one  in  a  thousand  that  regular 
inhalation  of  gasoline  vapors  that  are  2% 
benzene  will  be  Eital.  a  reasonable  person 
might  well  consider  the  risk  significant  and 
take  appropriate  steps  to  decrease  or 
eliminate  it.  Although  the  Agency  has  no 
duty  to  calculate  the  exact  probability  of 
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harm,  it  does  have  an  obligation  to  find  that 
a  significant  risk  is  present  before  it  can 
characterize  a  place  of  emplojrment  as 
'unsafe.'  [Id.,  at  655]. 

The  court  noted  that  the  Agency's  ***** 
determination  that  a  particular  level  of 
risk  is  'significant'  will  be  based  largely 
on  policy  considerations."  (Id.,  note  62). 
ni.S.b.ii.  Evidence  of  Significant  Risk 
at  Current  Exposure  Levels.  In 
evaluating  the  significance  of  the  risks 
to  miners,  a  key  factor  is  the  very  high 
concentrations  of  diesel  particnilate  to 
which  a  nxunber  of  those  miners  are 


crurrently  exposed — compared  to 
ambient  atmospheric  levels  in  even  the 
most  polluted  lufoan  environments,  and 
to  workers  in  diesel-related  occupations 
for  which  positive  epidemiological 
results  have  been  observed.  Figure  UI- 
4  compared  the  range  of  median  dpm 
exposures  measured  for  mine  workers  at 
various  mines  to  the  range  of  geometric 
means  (i.e.,  estimated  medians)  reported 
for  other  cxxnipations,  as  well  as  to 
ambient  enviromnental  levels.  Figure 
III-5  presents  a  similar  comparison, 
based  on  the  highest  mean  dpm  level 


1  at  any  individual  mine,  the 
highest  mean  level  reported  for  any 
cxxupational  group  other  than  mining, 
and  the  highest  monthly  mean 
concentration  of  dpm  estimated  fat 
ambient  air  at  any  site  in  the  Los 
Angeles  basin.'"  As  shown  in  Figure  m- 
5,  underground  miners  are  cnurently 
exposed  at  mean  levels  up  to  10  times 
higher  than  the  highest  mean  exposure 
reported  for  other  ocxupations,  and  up 
to  100  times  higher  than  comparable 
enviroimiental  levels  of  diesel 
particnilate. 
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Figure  in-5.-Worei  case  observed  or  reported  mean  diesel  particulate  exposure 
concentrations  for  urban  ambient  air,  occupations  other  than  mining,  and  mining.  Worst 
case  for  mining  is  mean  dpm  measured  within  an  underground  mine.  Worst  case  for 
occupations  other  than  mining  is  mean  respirable  particulate  matter,  other  than  cigarette 
smoke,  reported  for  railn)ad  workers  classified  as  hosUers  (Woskie  et  al.,  1988).  Worst 
case  for  ambient  air  is  mean  estimated  for  peak  months  at  most  heavily  polluted  site  in  Los 
Angeles  area  (Cass  and  Gray,  1995).  multiplied  by  4.7  to  adjust  for  comparability  with 
occupational  lifetime  exposure  levels.  For  additional  information  on  means  and  ranges  sec 
section  in. l.d. 


Given  the  signific:antly  increased 
mortahty  and  other  acute,  adverse 
health  efiiects  associated  with 


'■For  comparability  writb  occupational  lifstime 
exposure  levels,  the  environmental  ambient  air 
concentration  has  been  multiplied  by  a  bctor  of 
approximately  4.7.  This  factor  raflecU  a  4S-year 
occupational  lifetime  with  240  working  days  per 


increments  of  25  Mg/ni^  in  fine 
particulate  ccmc»ntration  (Table  II1-3), 
the  relative  risk  for  some  minere. 


year,  as  opposed  to  a  TO-jraar  environmental 
lifstime  %vith  36S-days  par  year,  and  assumes  that 
air  inhaled  during  a  work  shift  comprises  half  the 
total  air  inhaled  during  a  24-hour  day. 


especially  those  already  sufiaring 
respiratory  problems,  appears  to  be 
extremely  high.  Acute  respcmses  to  dpm 
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exposures  have  been  detected  in  studies 
of  stevedores,  whose  exposiue  was 
likely  to  have  been  less  than  one  tenth 
the  exposure  of  some  miners  on  the  job. 

Both  existing  meta-analyses  of  human 
studies  relating  dpm  exposure  and  lung 
cancer  suggest  that,  on  average, 
occufwtional  exposure  is  responsible  for 
a  30  to  40-percent  increase  in  lung 
cancer  risk  across  all  industries  studied 
(Lipsett  and  Alexeeff,  1998:  Bhatia  et  al., 
1998).  Moreover,  the  epidemiological 
studies  providing  the  evidence  of  this 
increased  risk  involved  average 
exposure  levels  estimated  to  be  far 
below  levels  to  which  some 
underground  miners  are  currently 
exposed.  Specifically,  the  elevated  risk 
of  lung  cancer  observed  in  the  two  most 
extensively  studied  industries — trucking 
(including  dock  workers)  and 
railroads-— was  associated  with  average 
exposure  levels  estimated  to  be  far 
below  levels  observed  in  underground 
mines.  The  highest  average 
concentration  of  dpm  reported  for  dock 
workers — the  most  highly  exposed 
octrupational  group  within  the  trucking 
industry — is  about  55  Mg/m'  total 
elemental  carbon  at  an  individual  dock 
(NIOSH.  1990).  This  translates,  on 
average,  to  no  more  than  about  110  Mg/ 
m^  of  dpm.  Published  measurements  of 
dpm  for  railworkers  have  generally  been 
less  than  140  tig/m^  (measured  as 
respirable  particulate  matter  other  than 
cigarette  smoke).  The  reported  mean  of 
224  tig/m'  for  hostlers  displayed  in 
Figure  III-5  represents  only  the  worst 
case  occupational  subgroup  (Woskie  et 
al..  1988).  Indeed,  although  MSHA 
views  extrapolations  from  animal 
studies  as  subordinate  to  results 
obtained  from  human  studies,  it  is 
noteworthy  that  dpm  exposure  levels 
recorded  in  some  undersroimd  mines 
(Figures  III-l  and  III-2)  have  been  well 
within  the  exposure  range  that 
produced  tumors  in  rats  (Nauss  et  al., 
1995). 

The  significance  of  the  lung  cancer 
risk  to  exposed  underground  miners  is 
also  supported  by  a  recent  NIOSH  report 
(Stayner  et  al.,  1998),  which  summarizes 
a  number  of  published  quantitative  risk 
assessments.  These  assessments  are 
broadly  divided  into  those  based  on 
human  studies  and  those  based  on 
animal  studies.  Depending  on  the 
particular  studies,  assumptions,  and 
methods  of  assessment  used,  estimates 
of  the  exact  degree  of  risk  vary  widely 
even  within  each  broad  category.  MSHA 
recognizes  that  a  conclusive  assessment 
of  the  quantitative  relationship  between 
lung  cancer  risk  and  specific  exposure 
levels  is  not  possible  at  this  time,  given 
the  limitations  in  currently  available 
epidemiological  data  and  questions 


about  the  appUcabiUty  to  humans  of 
responses  observed  in  rets.  However,  all 
of  the  very  different  approaches  and 
methods  pubUshed  so  far,  as  described 
in  Stayner  et  al.  1998.  have  produced 
results  indicating  that  levels  of  dpm 
expostire  measured  at  some 
undergrotmd  mines  present  an 
imacceptably  high  risk  of  lung  cancer 
for  miners — a  risk  significantly  greater 
than  the  risk  they  would  experience 
without  the  dpm  exposure. 

Quantitative  risk  estimates  based  on 
the  human  studies  were  generally 
higher  than  those  based  on  analyses  of 
the  rat  inhalation  studies.  As  indicated 
by  Tables  3  and  4  of  Stayner  et  al.  1998. 
a  working  lifetime  of  exposure  to  dpm 
at  500  Mg/m'  yields  estimates  of  excess 
lung  cancer  risk  ranging  from  about  1  to 
200  excess  cases  of  liuig  cancer  per 
thousand  workers  based  on  the  rat 
inhalation  studies  and  from  about  50  to 
800  per  1000  based  on  the 
epidemiological  assessments.  Even  the 
lowest  of  these  estimates  indicates  a  risk 
that  is  clearly  significant  under  the 
quantitative  rule  of  thumb  established 
in  the  benzene  case.  [Industrial  Union  v. 
American  Petroleum;  448  U.S.  607. 100 
S.Q.  2844  (1980)]. 

Stayner  et  aL  1998  concluded  their 
report  by  stating: 

The  risk  Mtimatet  derived  from  these 
different  models  vary  by  approximately  three 
orders  of  magnitude,  and  titere  are 
substantial  uncertainties  surrounding  each  of 
these  approaches.  Nonetheless,  the  results 
from  applying  these  methods  are  consistent 
in  predicting  relatively  large  risks  of  lung 
cancer  for  miners  who  have  long-term 
exposures  to  high  concentrations  of  DEP  (i.e., 
dpm|.  This  is  not  surprising  given  the  {act 
that  miners  may  be  exposed  to  DEP  Idpm) 
concentrations  that  are  similar  to  those  that 
induced  lung  cancer  in  rats  and  mice,  and 
substantially  higher  than  the  exposure 
concentrations  in  the  positive  epidemiologic 
studies  of  other  worker  populations. 

The  Agency  is  also  aware  that  a 
number  of  other  governmental  and 
nongovernmental  bodies  have 
concluded  that  the  risks  of  dpm  are  of 
sufficient  significance  that  exposure 
should  be  limited: 

(1)  In  1988,  after  a  thorough  review  of  the 
Uterature,  the  National  Institute  for 
Occupational  Safety  and  Health  (NIOSH) 
recommended  that  whole  diesel  exhaust  be 
regarded  as  a  potential  occupational 
carcinogen  and  controlled  to  the  lowest 
feasible  exposure  level.  The  document  did 
not  contain  a  recommended  exposure  limit. 

(2)  In  1995.  the  American  Conference  of 
Governmental  Industrial  Hygienists  placed 
on  the  Notice  of  Intended  Changes  in  their 
Threshold  Limit  Values  (TLV's)  for  Chemical 
Substances  and  Physical  Agents  and- 
Biological  Exposure  Indices  Handbook  a 
recommended  TLV  of  150  tig/m^  for  exposure 
to  whole  diesel  particulate. 


(3)  The  Fedaral  Republic  of  Gmaany  has 
determined  that  diesel  exhaust  has  proven  to 
be  carcinogenic  in  animals  and  classified  it 
as  an  A2  in  their  carcinogenic  classification 
scheme.  An  A2  classification  is  assigned  to 
those  substances  shown  to  he  clearly 
carcinogenic  only  in  animals  but  under 
conditions  indicative  of  carcinogenic 
potential  at  the  workplace.  Baaed  on  that 
classification,  technical  exposure  limits  for 
dpm  have  been  established,  as  described  in 
part  n  of  this  preamble.  These  are  the 
minimum  limits  thought  to  be  feasible  in 
Germany  with  current  technology  and  serve 
as  a  guide  for  providing  protective  measures 
at  the  workplace. 

(4)  The  Canada  Centre  for  Mineral  and 
Energy  Technology  (CANMET)  currently  has 
an  interim  recommendation  of  1000  (ig/m* 
respirable  combustible  dust.  The 
recommendation  was  made  by  an  Ad  hoc 
committee  made  up  of  mine  operators, 
equipment  manubcturers.  mining 
inspectorates  and  research  agencies.  As 
discussed  in  part  II  of  this  preamble,  the 
committee  has  presently  established  a  goal  of 
500  (ig/m^  as  the  reconunended  limit. 

(5)  Already  noted  in  this  preamble  is  the 
U.S.  Environmental  Protection  Agency's 
recently  enacted  regulation  of  fine  particulate 
matter,  in  light  of  the  significantly  increased 
health  risks  associated  with  environmental 
exposure  to  such  particulates.  In  some  of  the 
areas  studied,  flne  particulate  is  composed 
primarily  of  dpm;  and  significant  mortality 
and  morbidity  efEects  were  also  noted  in 
those  areas. 

(6)  The  California  Environmental 
Protection  Agency  (CALEPA)  has  identified 
dpm  as  a  toxic  air  contaminant,  as  defined 
in  their  Health  and  Safety  Code,  Section 
39655.  According  to  that  section,  a  toxic  air 
contaminant  is  an  air  pollutant  which  may 
cause  or  contribute  to  an  increase  in 
mortality  or  in  serious  illness,  or  which  may 
pose  a  present  or  potential  hazard  to  human 
health.  This  conclusion,  unanimously 
adopted  by  the  California  Air  Resources 
Board  and  its  Scientific  Review  Panel  on 
Toxic  Air  Contaminants,  initiates  a  process  of 
evaluating  strategies  for  reducing  dpm 
concentrations  in  California's  ambient  air. 

(7)  The  International  Programme  on 
Chemical  Safety  (IPCS),  which  is  a  joint 
venture  of  the  World  Health  Organization, 
the  International  Labour  Organisation,  and 
the  United  Nations  Environment  Programme, 
has  issued  a  health  criteria  document  on 
diesel  fuel  and  exhaust  emissions  (IPCS, 
1996).  This  document  states  that  the  data 
support  a  conclusion  that  inhalation  of  diesel 
exhaust  is  of  concern  with  respect  to  both 
neoplastic  and  non-neoplastic  diseases.  It 
also  states  that  the  particulate  phase  appears 
to  have  the  greatest  effiect  on  health,  and  both 
the  particle  core  and  the  associated  organic 
materials  have  biological  activity,  although 
the  gas-phase  components  cannot  be 
disregarded. 

Based  on  both  the  epidemiological  and 
toxicological  evidence,  the  IPCS  criteria 
document  concluded  that  diesel  exhaust  is 
"probably  carcinogenic  to  humans"  and 
recommended  that  "in  the  occupational 
environment,  good  work  practices  should  be 
encouraged,  and  adequate  ventilation  must 
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be  provided  to  prevent  excessive  exposure." 
Quantitative  relationships  between  human 
lung  cancer  risk  and  dpm  exposure  were 
derived  using  a  dosimetric  model  that 
accounted  for  difierences  between 
experimental  animals  and  humans,  lung 
deposition  efficiency,  lung  particle  clearance 
rates,  lung  surface  area,  ventilation,  and 
elution  rates  of  (Hganic  chemicals  from  the 
particle  surface. 

As  the  Supreme  Court  pointed  out  in 
the  benzene  case,  the  appropriate 
definition  of  significance  also  depends 
on  policy  considerations  of  the  Agency 
Involved.  In  the  case  of  MSHA.  those 
policy  considerations  include  special 
attention  to  the  history  of  the  Mine  Act. 
That  history  is  intertwined  with  the  toll 
to  the  mining  cinnmimity  due  to 
silicosis  and  coal  minora' 
pneumoconiosis  ("black  lung"),  along 
with  billions  of  dollan  in  Federal 
expenditures. 

At  one  of  the  1995  woriLshops  on 
diesel  particulate  ct>-8ponsored  by 
MSHA.  a  miner  noted: 

People,  they  get  complacent  with  things 
like  this.  They  begin  to  believe,  well,  the 
government  has  got  so  many  regulations  on 
so  many  things.  If  this  stuff  was  really 
hurting  us,  they  wouldn't  allow  it  in  our  coal 
mines  •  •   *  (dpm  Workshop,  Beckley,  WV, 
1995). 

Referring  to  some  commentera'  position 
that  further  scientific  study  was 
necessary  before  a  limit  on  dpm 
exposure  could  be  justified,  another 
miner  said: 

•  •  •  if  I  tmderstand  the  Mine  Act,  it 
requires  MSHA  to  set  the  rules  based  on  the 
best  set  of  available  evidence,  not  possible 
evidence  *   *   *  Is  it  going  to  take  us  10  more 
years  before  we  kill  out,  or  are  we  going  to 
do  something  now  •  •  •  ?  (dpm  Workshop; 
Beckley,  WV.  1995). 

Concern  with  the  risk  of  waiting  for 
additional  scientific  evidence  to  support 
regulation  of  dpm  was  also  expressed  by 
another  miner  who  testified: 

What  are  the  consequences  that  the 
threshold  limit  values  are  too  high  and  it's 
loss  of  human  lives,  sickness,  whatever, 
comftared  to  what  are  the  consequences  that 
the  values  are  too  low?  I  mean,  you  don't  lose 
nothing  if  they're  too  low,  maybe  a  little 
money.  But  ***  I  got  the  indication  that  the 
diesel  studies  in  rats  could  no  way  be 
compared  to  Humans  because  their  lungs  are 
not  the  same  •  *  •  But  *  *  *  if  we  don't  set 
the  limits,  if  you  remember  probably  last  year 
when  these  reports  come  out  bow  the 
government  used  human  guinea  pigs  for 
radiation,  shots,  and  all  this,  and  aren't  we 
doing  the  same  thing  by  using  coal  miners  as 
guinea  pigs  to  set  the  value?  (dpm  Workshop; 
Beckley,  WV,  1995). 

III.3.C.  Substantial  Reduction  of  Risk  by 
Proposed  Rule 

A  review  of  the  best  available 
evidence  indicates  that  reducing  the 
very  high  exposures  currently  existing 
in  underground  mines  can  substantially 


reduce  health  risks  to  miners — and  that 
greater  reductions  in  exposure  would 
result  in  even  lower  levels  of  risL 
Although  there  are  substantial 
uncertainties  involved  in  converting  24- 
hour  environmental  exposures  to  8-hour 
occupational  exposures.  Table  III-3 
suggests  that  reducing  occupational 
dpm  concentrations  by  as  little  as  75  )ig/ 
m^  (corresponding  to  a  rediiction  of  25 
^g/m^  in  24-hour  ambient  atmospheric 
concentration)  could  lead  to  significant 
reductions  in  the  risk  of  various  adverse 
acute  responses,  ranging  from 
respiratory  irritations  to  mortahty. 

Sdiwartz  et  al.  (1996)  foimd  an 
increase  of  1.5  percent  in  daily  mortality 
associated  with  each  increment  of  10 
(ig/m'  in  the  concentration  of  fine 
particulates.  Somewhat  higher  increases 
were  reported  specifically  for  ischemic 
heart  disease  (IHD:  2.1  percent)  and 
chronic  obstructive  pulmonary  disease 
(COPD:  3.3  percent).  Within  the  range  of 
dust  concentrations  studied,  the 
response  appeared  to  be  linear,  with  no 
threshold.  Nor  did  Schwartz  et  al.  find 
an  association  between  increased 
mortahty  and  the  atmospheric 
concentration  of  larger  particles. 

If  the  24-hour  average  concentrations 
measured  by  Schwartz  et  al.  are 
assumed  equivalent,  in  their  acute 
effects,  to  eight-hour  average 
concentrations  that  are  three  times  as 
high,  then  (assuming  the  mining  and 
general  populations  respond  in  similar 
ways)  each  increment  of  30  |ig/m' 
would,  in  an  8-hour  shift  occupational 
setting,  be  associated  with  a  1.5-percent 
increase  in  daily  mortaUty.  Since  CXDPD 
and  DiD  were  the  diseases  most  clearly 
identified  with  acute  diesel  exposures,  a 
conservative  approach  would  be  to  limit 
consideration  of  any  reduction  in  daily 
mortaUty  risk  imder  the  proposed  rule 
to  deaths  from  IHD  and  COPD.  IHD  and 
COPD  accoimted  for  about  one-third  of 
the  overall  mortality.  Thus,  for  purposes 
of  estimating  potential  benefits,  ea^ 
reduction  of  30  (ig/m^  in  8-hour  average 
dpm  concentration  may  be  asstmied  to 
correspond  to  a  0.5-percent  reduction 
(i.e..  one-third  of  1.5  piercent)  in  daily 
mortahty.  This  estimate  is  somewhat 
conservative,  insofer  as  the  reported 
effects  on  IHD  and  COPD  mortality  were 
both  greater  than  the  effects  on  overall 
mortality. 

There  are.  however,  additional 
problems  in  applying  this  incremental 
risk  fector  to  undergrotmd  M/NM 
miners.  First,  the  levels  of  fine 
particulate  concentration  studied 
averaqged  around  20  tig/m'.  which  is 
only  about  10  percent  of  the  final  dpm 
concentration  limit  proposed  and  an 
even  smaller  fraction  of  average  dpm 
concentrations  measured  at  some 
imderground  M/NM  mines.  It  is  unclear 


whether  the  same  iiusemental  effects  on 
mortality  risks  would  apply  at  these 
much  higher  exposiue  levels.  Second, 
Schwartz  et  al.  studied  fine  particulate 
concentrations,  vdiich,  though  generally 
related  to  combustion  products,  include 
but  are  not  limited  to  dpm.  It  is  imdear 
how  closely  these  results  would  match 
the  effects  of  fine  particulate  dust  made 
up  exclusively  of  dpm.  Third,  and  also 
discussed  elsewhere  in  MSHA's  risk 
asaessmmt.  is  the  question  of  whether 
undeigroimd  M/NM  mine  workers 
comprise  a  population  less,  equally,  or 
more  susceptible  than  the  general 
population  to  acute  mortahty  effects  of 
fine  particulates.  It  is  unclear  how 


similar  an  enxwure-reqMmae 
relationship  for  miners  would  be  to  the 
relationship  observed  for  the  general 
populaticm.  For  these  reasons,  benefits 
of  the  pro[>osed  rule,  as  it  imparts 
deaths  related  to  IHD  and/or  COPD 
among  M/NM  minera.  cannot  be 
quantified  %vith  a  high  degree  of 
confid«ice.  Subject  to  thme  caveats, 
however,  applying  the  findings  of 
Schwartz  et  al.  (adjusted  as  discussed 
above)  would  suggiBSt  that,  for  miners 
currently  exposed  to  dpm  at  an  average 
concentration  of  830  Mg/m'  (i.e..  the 
average  of  measurements  made  by 
MSHA  at  imderground  M/NM  mines), 
the  proposed  rule  would  reduce  the 
acute  risk  of  IHD/OOPD  mortahty  by 
about  10  percent  ((830  -  200)  Hg/m^  x 
(0.5%  *  30  |ig/m3)l. 

Quantitative  assessments  of  the 
relationship  between  human  dpm 
exposuies  and  lung  cancer,  which 
would  show  just  how  many  cases  of 
lung  cancer  a  given  reduction  in 
exposure  could  be  expected  to  prevent, 
have  produced  varying  results  and  are 
subject  to  considerable  tmoertainty 
(Stoyner  et  al.,  1998;  US-tPA,  1998). 
None  of  the  human-based  dose-response 
relationships  has  been  wridely  accepted 
in  the  scientific  community,  most  likely 
due  to  a  lack  of  precisely  quantified 
dpm  exposiues  in  the  available 
epidemiological  studies.  Although 
future  studies  may  provide  a  better 
foimdation  for  quantitative  risk 
assessment,  the  Agency  beheves  it 
would  not  be  prudent  to  postpone 
protection  of  miners  exposed  to 
extremely  high  dpm  fevels  until  a 
conclusive  dose-response  relationship 
becomes  available,  bi  the  meantime,  the 
pubhshed,  human-based  quantitative 
risk  assessments  reviewed  by  Stayner  et 
al.  (1998)  provide  the  best  available 
means  of  estimating  the  reduction  in 
limg  cancer  risk  to  underground  M/NM 
minen  that  may  be  expected  from 
reducing  dpm  exposures. 

Among  the  human-based  assessments 
reviewed,  even  the  lowest  estimate  of 
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unit  risk  of  d«velc>ping  lung  cancer  is 
10  ~  *  per  each  Mg/m'  of  dpm  exposure 
over  a  45-year  occupational  lifetime  at 
8  hours  of  exposure  per  workday.  It 
should  be  noted  that  this  risk  estimate 
was  derived  from  exposures  estimated 
to  be  generally  below  the  proposed  final 
limit.  As  Stayner  et  al.  point  out,  there 
are  some  questions  raised  by 
extrapolating  estimated  risks  to 
exposure  levels  up  to  10  times  as  high. 


but  doing  so  is  unavoidable  in  order  to 
estimate  benefits  based  on  existing  data. 
On  the  other  hand,  the  issue  of  whether 
a  threshold  exists  is  of  little  or  no 
concern  when  assessing  risk  at  these 
higher  exposure  levels.  MSHA 
specifically  requests  information 
regarding  any  studies  on  miner 
mortality  at  high  dpm  exposures  and  the 
accuracy  of  the  assumption  of  linearity. 


Assuming  this  dose-response 
relationship,  it  is  possible  to  estimate 
the  reduction  in  lung  cancers  that  could 
be  expected  as  a  result  of  implementing 
the  proposed  rule.  To  form  such  an 
estimate,  however,  measures  of  both 
current  and  proposed  levels  of  dpm 
exposure  are  also  required. 

Table  III-7  presents  three  estimates  of 
current  dpm  exposure  levels: 


Table  lil-7.— Measures  of  DPM  Exposure  in  Production  Areas  and  Haulageways  of  Underground  M/NM 

Mines 


Employmeni  size  of  mine 

<0 

20  to  500 

>600 

AN  Affected 
Mines 

Number  of  Affected  Mines „..„ 

Number  of  Affected  Miners  „ 

82 
460 

114 
3,770 

7 
3.270 

203 

7.500 

Dpm  Concentration  Estimated  from  Diesel  Equipment  Inventory 

Baaed  on  Test  Data  OK^nrP)  „ „ _ „ 

Adiusted  for  ObaeoMd  Duty  Cyde  Oifl/m») 

2.766 
1.951 

1,880 
1,331 

1.232 
877 

1.863 
1.319 

Mean  dpm  Concentration  Level  Obawved  In  Underground  M/NM  Mines  {iig/Tn>) 

830 

In  its  inventory  of  undeigroimd  M/ 
NM  mines.  MSHA  collected  data  on 
diesel  powered  equipment,  ventilation 
throughput,  and  the  volume  of  the  work 
areas.  MSHA  then  estimated  dpm 
concentration  levels  in  the  mines  by 
combining  these  data  with  emissions 
data  for  the  diesel  engines  obtained 
during  testing  in  accordance  with 
MSHA's  engine  approval  process.  The 
estimate  of  mean  dpm  concentration 
obtained  by  this  method  is  1 ,863  fig/m^. 

MSHA  then  compared  the  duty  cycles 
for  the  diesel  powered  equipment  used 
in  the  tests  to  the  duty  cycles  observed 
in  the  mines.  Recalibrating  the  results 
for  the  observed  duty  cycles  lowered  the 
estimated  dpm  concentrations  by 
approximately  30  percent.  The  adjusted 
estimate  of  mean  dpm  concentration  is 
1,319  Mg/m3. 

The  third  estimate  of  current  mean 
dpm  concentration  shown  in  Table  III- 
7  is  the  mean  dpm  concentration 
measured  during  MSHA's  field  studies, 
as  shown  in  Table  ni-l  of  this 
preamble.  MSHA's  dpm  measurements 
averaged  830  (ig/m^  at  underground  M/ 
NM  mines. 

Applying  the  10  ~  *  estimate  of  unit 
risk  to  these  three  dpm  concentration 
levels  produces  estimates  of  excess  risk, 
for  a  45-year  period  of  exposure,  of  186 
cancera  per  1.000  miners.  132  cancers 
per  1,000  minera,  and  83  cancera  per 
1.000  minera.  respectively.  These 
estimates  assimie  that  the  45-year  period 
of  occupational  exposure  begins  at  age 
20  and  that  the  excess  risk  of  dying  from 


lung  cancer  is  accumulated  from  age  20 
through  age  85-a  span  of  65  yean. 

Approximately  9.400  minera  woik  in 
underground  areas  of  M/NM  mines  that 
use  diesel  powered  equipment,  and 
MSHA  estimates  that  about  80  percent 
(i.e..  7.500)  of  these  work  in  production 
or  development  areas  including 
haulageways.  Therefore,  if  the  7.500 
afiiected  minera  were  all  exposed  for  a 
full  45  yeara.  this  dose-response 
relationship  would  yield,  over  the  65- 
year  period  from  time  of  first 
occupational  exposure,  1,395  excess 
cancera.  990  excess  cancera.  or  622 
excess  cancera.  corresponding  to  the 
three  estimates  of  current  mean 
exposure.  For  purposes  of  projecting 
benefits  of  the  proposed  rule,  MSHA  is 
restricting  its  attention  to  the  lowest  of 
these  estimates,  since  it  is  based  on 
actual  measurements  of  dpm 
concentration. 

Although  many  individual  minera 
may  work  in  underground  M/NM  mines 
for  a  full  45  yeara  (and  the  Mine  Act 
requires  MSHA  to  set  standards  that 
protect  workera  exposed  for  a  full 
working  lifetime),  MSHA  believes  that  it 
may  also  be  appropriate  to  estimate 
benefits  of  the  proposed  rule  based  on 
the  mean  duration  of  exposure.  If  the 
mean  exposure  time  is  actually  20  yeara, 
then  the  estimated  excess  risk  of  lung 
cancer  could  be  reduced  by  roughly  a 
factor  of  20/45,  from  83  per  thousand 
minera  to  about  37  per  thousand  minera. 
However,  since  the  total  number  of 
minera  exposed  during  a  given  45-year 


period  will  now  be  increased  by  a  factor 
of  45/20,  the  total  number  of  excess  limg 
cancera  expected  at  current  exposure 
levels  remains  the  same:  622,  or  an 
average  of  9.6  per  year,  spread  over  an 
initial  65-year  period. 

After  final  implementation  of  the 
proposed  rule,  dpm  concentrations  in 
underground  M/NM  mines  would  be 
limited  to  a  maximum  of  approximately 
200  Mg/m3  on  each  and  every  shift. 
Therefore,  since  concentrations  would 
be  expected  to  generally  fall  below  their 
maximum  value,  it  would  be  reasonable 
to  assume  that  the  average  concentration 
would  fall  below  200  Mg/m^.  (MSHA's 
sampling  found  concentrations  imder 
controlled  conditions  as  low  as  55  (ig/ 
m').  So  as  not  to  overatate  benefits, 
MSHA  has  projected  residual  risk  under 
the  proposed  nile  assuming  the 
concentration  limit  of  200  pg/m^  is 
exactly  met  on  all  shifts  at  all  mines. 

From  Table  IV  of  Stayner  et  al.  (1998), 
the  lowest  human-based  risk  estimate 
among  workera  occupationally  exposed 
to  200  *"g/m'  for  45  yeara  is  21  excess 
lung  cancera  per  1000  exposed  minera. 
For  the  population  of  7,500 
underground  M/NM  mine  workera,  this 
would  amount  to  158  excess  hmg 
cancera  over  an  initial  65-year  period,  or 
an  average  of  2.4  excess  limg  cancera 
per  year.  If,  as  before,  a  20-year  average 
is  assumed  for  occupational  exposure, 
this  reduces  an  individual  miner's  risk 
to  a  hypothetical  9.3  excess  lung  cancera 
per  thousand  exposed  minera  under  the 
proposed  rule,  but  the  total  number  of 
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excess  lung  cancera  expected  over  the 
initial  65-year  period  remains  the  same. 
Thus,  imder  the  assumptions  stated,  the 
benefit  of  the  proposed  rule  in  reducing 
incidents  of  lung  cancer  can  be 
expressed  as: 

•  622  -  158  =  464  lung  cancera 
avoided  over  an  initial  65-year  period;  *" 
or 

•  464  +  65  =  approximately  7  lung 
cancera  avoided  per  year  over  an  initial 
65-year  period;  or 

•  83  -  21  =  62  lung  cancera  avoided 
per  1.000  minera  occupationally 
exposed  for  45  yeara;  or 

•  37  -  9.3  =  28  lung  cancera  avoided 
per  1,000  minera  occupationally 
exposed  for  20  yeara. 

The  Agency  recognizes  that  a 
conclusive,  quantitative  dose-response 
relation^p  has  not  been  established 
between  dpm  and  lung  cancer  in 
humans.  However,  the  epidemiological 
studies  relating  dpm  exposure  to  excess 
lung  cancer  were  conducted  on 
populations  whose  average  exposuire  is 
estimated  to  be  less  than  200  (ig/m^  and 

>*In  th*  long  run.  tha  avangt  approacbM  464  * 
45  -  10  lung  cancan  avoidad  par  yaar  aa  tha 
niunbar  of  jraai*  conaidarad  incraaaea  bayond  6S. 


less  than  one  tenth  of  average  exposures 
observed  in  some  underground  mines. 
Therefore,  the  best  available  evidence 
indicates  that  lifetime  occupaticmal 
exposure  at  levels  currently  existing  in 
some  imderground  mines  presents  a 
significant  excess  risk  of  lung  cancer. 

In  the  case  of  imderground  M/NM 
mines,  the  proposed  rule  limits  dpm 
concentration  to  200  pg/m^  by  limiting 
the  measured  concentration  of  total 
carbon  to  160  ng/m'.  The  Agency 
recognizes  that  although  health  risks 
would  be  substantially  reduced,  the  best 
available  evidence  indicates  a 
significant  risk  of  adverse  health  effects 
would  remain  at  these  levels.  However, 
as  explained  in  Part  V  of  this  preamble. 
MSHA  has  concluded  that,  because  of 
both  technology  and  cost 
considerations,  the  underground  M/NM 
mining  sector  as  a  whole  cannot  feasibly 
reduce  dpm  concentrations  further  at 
this  time. 

Conclusions.  MSHA  has  reviewed  a 
considerable  body  of  evidence  to 
ascertain  whether  and  to  what  level 
dpm  should  be  controlled.  It  has 
evaluated  the  information  in  light  of  the 
legal  requirements  governing  regulatory 


action  under  the  Mine  Act.  Particular 
attention  was  paid  to  issues  and 
questions  raised  by  the  mining 
community  in  response  to  the  Agency's 
Advance  Notice  of  Proposed 
Rulemaking  and  at  workshops  on  dpm 
held  in  1995.  Based  on  its  review  of  the 
record  as  a  whole  to  date,  the  agency 
has  tentatively  determined  that  the  best 
available  evidence  warrants  the 
follovnng  conclusions: 

1.  Tha  health  etCacta  associated  with 
exposure  to  dpm  can  materially  impair  miner 
health  or  functional  capadty. 

These  material  impairments  include 
senaory  imtations  and  respiratory  symptoms; 
death  from  cardiovaacular,  cardiopulmonaiy. 
or  respiratory  causes;  and  lung  cancer. 

2.  At  exposure  levels  currently  observed  in 
underground  M/NM  mines,  many  miners  are 
presently  at  significant  risk  of  incurring  these 
material  impairments  over  a  working 
lifiatime. 

3.  The  proposed  rule  for  underground  M/ 
NM  mines  is  justified  because  tlie  reduction 
in  dpm  exposure  levels  that  would  result 
from  implementation  of  the  proposed  rule 
would  substantially  redtica  the  significant 
health  risks  currently  faced  by  underground 
M/NM  miners  exposed  to  dpm. 

■UJM  OOOC  4S1S-«a-P 


58170 


Federal  Register /Vol.  63.  No.  209 /Thursday,  October  29.  1998 /Proposed  Rules 


Table  III-2.    Studies  of  acute  health  effects  using  filter  based 

optical  indicators  of  fine  particles  in  the 
ambient  air. 


City 

Study  Years 

Indicator* 

Reference        | 

Acute  Mortality                      | 

London 

1963-1972, 
winters 

1965-1972, 
winters 

BS 

Thurston  et  al . ,  1989 
Ito  et  al.,  1993 

Athens 

1975-1987 
July,  1987 
1984-1988 

BS 

Katsouyanni  et  al.,  1990 
Katsouyanni  et  al.,  1993 
Touloximi  et  al .  ,  1994 

Los  Angeles 

1970-1979 
1970-1979 

KM 

Shxunway  et  al.,  1988 
Kinney  and   Ozkaynak, 
1991 

Santa  Clara 

1980-1986, 
winters 

COH 

Fairley.  1990 

Increased  Hospitalization                  1 

Barcelona 

1985-1989 

BS 

Sxinyer  et  al.,  1993      | 

Acute  Change  in  Pulmonary  Function              1 

Wageningen, 
Netherlands 

BS 

Hoek  and  Brunkreef,  1993 

Netherlands 

BS 

Roemer  et  al . ,  1993 

*BS  (black  smoke),  KM  (carbonaceous  material),  emd  COH  (coefficient  of 
haze)  are  optical  measurements  that  are  most  directly  related  to 
elemental  carbon  concentrations,  but  only  indirectly  to  mass.   Site 
specific  calibrations  emd/or  comparisons  of  such  optical  measurements 
with  gravimetric  mass  measurements  in  the  seune  time  and  city  are 
needed  to  make  inferences  about  particle  mass.   However,  all  three  of 
these  indicators  preferentially  measure  carbon  particles  found  in  the 
fine  fraction  of  total  airborne  particulate  matter.  (EPA,  1996). 
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Table  III-3.— Studies  of  Acute  Health  Effects  Using  Gravimetric  Inwcators  of  Fine  Particles  in  the 

Ambient  Air 


Indicator 


RR(±CIV25>ig/m3PM 


Mean  PM  levels  (nwVmax)t 


Acute  MortalRy 


Six  Cities  A 

Portage.  Wl , 

Topeka.  KS 

Boston,  MA  

St.  Louis,  MO 

Kingston/KnoxvUle.  TN 
Steubenville,  OH 


PM« 
PMij 
PMjj 
PMjj 
PMij 
PMi^ 


1.030(0.993,1.071).. 
1.020(0.951.1.092).. 
1.056(1.038,1.0711) 
1.028(1.010,1.043)  .. 
1.035(1.005.1.066)  .. 
1.025(0.998,1.053)  .. 


11.2  (±7.8) 
12.2  (±7.4) 
15.7  (±9.2) 

18.7  (±105) 

20.8  (±9.6) 
29.6  (±21 .9) 


kicreaaed  Hoepitalliation 


Ontario, 
Ontario, 


CAN" 
CANc 


NYC/Buffalo.  NY  D 
Toronto,  CAN"  .... 


S0«- -.... 

SO4- 

O, 

SO4- 

H+  (Nmo1/m3) 

SO4- 

Pt*2JS  


1.03(1.02.1.04)  . 

1.03(1.02,1.04)  . 
1.03(1.02.1.05) 

1.05(1.01,  1.10)  . 
1.16(1.03.  1.30)* 

1.12(1.00.  1.24)  . 

1.15(1.02,  1.78)  . 


MiiVMax  >  3.1  -8.2 
MirVMax.2.0-7.7 

NR 

28.8  (NR/381) 
7.6  (NR,  48.7) 
18.6  (NR,  66.0) 


increaeed  Respiratory  Symptoms 


Southern  California'' 
Six  Cities  c  (Cough)  . 


Six  Cities  <^  (Lower  Resp.  Symp.) 


Denver,  CO''  (Cough,  adult  asthmatics) 


S04=  

PM,3  

PM2J  Sulfur 

H+ 

PM,, .„ 

PMisSuNur 

H*  

PMjj 

S04- 

H*  


1.48(1.14.  1.91)  .. 
1.19(1.01.1.42)" 
1.23(0.95.1.59)" 
1.06(0.87,  1.29)" 
1.44(1.15-1.82)" 
1.82(1.28-2.59)" 
1.05(0.25-1.30)" 
0.0012  (0.0043)"* 
0.0042  (0.00035)"' 
0.0076  (0.0038)"* 


R-2-37 

18.0  (7.2,  37)** 
2.5(3.1,61)"* 

18.1  (0.8,  5.9)' 

18.0  (7.2.  37)" 
2.5  (0.8,  5.9)*** 

18.1  (3.1,61)" 
0.41-73 
0.12-12 
2.0-41 


Decreaaed  Lung  Function 


Uniontown,  PA^ 

Seattle,  WAQ  Asthmatics 


PEFR  23.1   (-0.3,  36.9)  (per  25  mO' 
m3). 

FEV1  42  mi  (12.  73)  

FVC  45  mi  (20.  70) 


2SA8(NR/88) 
S/45 


(EPA.  1996). 

ASchwarU  et  al.  (1996a). 

■Burnett  etal.  (1994). 

cBumettetal.  (1995)0}. 

DThurston  et  al.  (1992.  1994). 

ENeas  etal.  (1995). 

•'Ostro etal.  (1993). 

cSchwaitz  etal.  (1994).  - 

QKoenig  etal.  (1993). 

'Ostroet  al.  (1991). 

tlwlin/Max  24-h  PM  indicator  level  shown  in  parenltwses  unless  otherwise  noted  as  (±S.D).  10  and  90 

•Charoeper  I00nmoies/m3.  .... 

"Chwige  per  20  jig/m*  for  PM, 5:  per  5  ng'm'  for  PM^j;  sulhin  per  25  nmoiea/m*  for  H*. 

*"50lh  percentile  value  (10. 90  percentiie). 

*"*Coemcienl  and  SE  in  parenthesis. 


(10. 90). 


BNJJNO  OOM  4«1»-43-» 
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OR  for  truck 
drivara  li  RR 
workara  is 
for  trtiita 
nalaa, 
relativa  to 
corraspondin 
g  group  with 
<1  yr 
tanura, 
adjuatad  for 
aga  at 
dlagnoaia. 
Pattarn  of 
incraaaing 
risk  with 
duration  of 
anploynant 
also 

reportad  for 
black  nala 
railroad 
workara, 
baaad  on 
fawar  caaaa . 

OR  for 
■lining 
■achina 
oparatora  ia 
for  all 
•alaa,  adj. 
for  raca  and 
aga  at 
dlagnoaia. 

Control lad 
for  aga, 
raca, 

alcohol  usa, 
and 

aocioaconoail 
c  atatua. 
Unaxplainad 
diacrapancia 
a  in 

reportad 
number  of 
controls. 

•                                 • 

• 

OR  •  1.4  for  haavy 
truck  drivara  with 
1-9  yr  tanura. 

OR  ■  1.6  for  haavy 
truck  drivara  with 
10-19  yr  tanura. 

OR  ■  2.4  for  haavy 
truck  drivara  with 
>20  yr  tanura. 

OR  .  1.2  for 
railroad  workars 
with  X-9  yr  tanura. 

OR  .  2.5  for 
railroad  workars 
with  }10  yr  tanura. 
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Increased  Airflow 
Obstruction 


Unpaired  Clearance 


Altered  Host  Defense 


Cardiovascular 
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Changes 


Inflaimatory  Response 


i 


■  a 

tj 

S8 


*t  m 
a  -,4 

22 


Sj 


Deacription 


PM  exposure  My  aggravate  existing  respiratory  sy«ptoMirt»ich  feature  airway 
ohafKirtion   PM-induced  airway  narrowing  or  axrway  obatruction  tro»  increaaaa 
SS?oSJ"iS?;ti™  ^"iS?r:«.  ^?«*l,vSntilatio«/p«fu.i2  J^^^J^?  I^Jdi^ 
and  create  hypoxia.  Hypoxia  nay  lead  to  c*'<»^*=;"5^^J??J^°|°SifSri^ 
electrophysiologic  responses  that  xn  turn  awy  l«^to  ^^5}2J^^^i~ii"^"*" 
and  ultiaately  cardiac  arrest.   For  those  experiencing  *»f flowobstruction. 
increia^airflow  into  non-obatructed  areas  of  the  lung  say  le^  to  Increased 
D^f tiJirdSoSsition  and  subse<iuent  deleterious  effects  on  rssaining  lung 
?iiiiS.  fS«h5r  iSc^?iS;^5aSting  «»im5«,Pr«»cea««^^^"or«  freg-ent  and 
severe  sysytoea  way  be  present  or  awre  rapid  loss  ot  function.  


PM  exDosure  aiav  isnair  clearance  by  proaioting  hypersecretion  of  nucus  which  in 
^^sSlts^n  SSgging  of  airwa^.   Alterations  in  clearance  suiy  also  extend 
tl»^ti2e  that  particles  or  potentially  harmful  biogenic  aeroaola  reside  in  the 
t?;ch^roS?hiSl  riSion  of  the  Ivmg.  ^Consequently  alterations  inclearance 
frtm  either  disturbance  of  the  mucociliary  escalator  or  of  wacropoage  tunction 
iiriScrSwe  .Si^S?ibility  to  infectiwj.  proA^e  "  ^""j^JS'USr"*' 
aavlify  the  response  to  increased  burdens  of  PM.   Acid  aerosols  lapair 
nucociliary  clearance. ^^^^____^.^____^___^__ 


Responses  to  an  iasnunological  challenge  (•-9:  i  ^n£?fH?!J  '  iT^^  ^S?^  PiT 
sSs^ent  response  to  inhalation  of  nonspecific  ■•terial  (e^..  PM)  .   PM 
e»082re  may  also  act  directly  on  macrophage  function  which  "^"ot  only  affect 
cKarance  of  particles  but  also  increase  susceptibility  and  ••^^ity  of 

iifS^uS*  bi  Sltering  their  ii-»unological  £««^2;;«.^''fo*'pM'  2S  bS  iSSol^ 
nvsr-M^tiivacion  of  the  iaanune  system,  caused  by  exposure  to  ni,  may  oe  invoiywa 
in  thr^ttoiSeSis  of  l^S^disSse.   DecreaseS  respiratory  *;5S?5*t^Y.T" 
in  incrSased^risk  of  mortality  from  pneumonia  and  increasea  morbidity  (e.g., 
infection) . 


Pulmonary  responses  to  PM  exposure  may  include  5yP2«i;'^*^022?S?S5^''thit*^m 
SSea.  iipairS  diffusion,  and  production  of,»nfl«5^»fy^,*f*i?^?5«  '?*L  Se 
contribute  to  cardiovascular  perturbation.   Inhaled  particles  could  •«  "J  the 
l^el  of  the  pulmonarTvasculature  bv  increasing  pulmonary  vascular  resistance 
iSd  further  ihcrease^entilation/perlusion  abnormalities  and  ^VV^*-.^.. 

SSSelSliSSd  hJSoxia  could  rejult  i«^P:ii-<»S*'?Jl»KI^r*'!S  Sditi^  iidi«ors 
mA^kA  that  %K>uld  impose  further  workload  on  the  beart-  in  •*»'"J°°i^"^*t*''-"I; 
^ilSSaed  during  aninflane>atory  response  could  cause  release  of  factors  in  ^ 


would  have  the  same  effect. .^ 


PM 


Diseases  which  increase  susceptibility  to  PM  toxicity  jnS®iY*-^""gT?5*^ 

svst»  InflaSatioS  from  PM  exposure  may  also  decrease  Ph<&o«5r^^5,5^,-i, 
SiJe^ir  Mcrophages  and  therefore  reduce  particle  clearance.  (See  discussic 
*j^^  for  otheriSflaae>atory  effects  free.  PM  exposure. ) 


This  table  reproduces  Table  V-2  of  the  EPA  staff  paper.  The  citation  in  the  staff  paper 
indicates  the  table  is  derived  from  infonnation  in  the  EPA  criteria  document  on  particulate  matter 
(p.  13-67  to  72;  p.  1 1-179  to  185)  and  information  in  Appendix  D  of  EPA  staff  paper. 


BILUNO  CODE  4510~4»-C 


58182 


Federal  Register /Vol.  63.  No.  209  /  Thursday.  October  29,  1998 /Proposed  Rules 


IV.  Diflcussion  of  Propoaed  Rule 

This  part  of  the  preamble  explains, 
section-by-section,  the  provisions  of  the 
profKised  rule.  As  appropriate,  this  part 
references  discussions  in  other  parts  of 
this  preamble:  in  particular,  the 
background  discussions  on 
measurement  methods  and  controls  in 
Part  II,  and  the  feasibility  discussions  in 
Part  V. 

The  proposed  rule  would  add  nine 
new  sections  to  30  CFR  Part  57 
immediately  following  §  57.5015.  It 
would  not  amend  any  existing  sections 
of  that  part. 

Section  57.5060    Limit  on 
Concentration  of  Diesel  Particulate 
Matter 

This  section  of  the  proposed  rule 
limits  the  concentration  of  dpm  in 
underground  metal  and  nonmetal 
mines.  It  has  four  subsections. 

Paragraph  (a)  of  §  57.5060  provides 
that  18  months  after  the  date  of 
promulgation,  dpm  concentrations  to 
which  miners  are  exposed  would  be 
limited  by  restricting  total  carbon  to  400 
micrograms  per  cubic  meter  of  air.  As 
propc^ed  by  the  rule,  this  limit  would 
apply  only  for  a  period  of  36  months; 
accordingly,  it  is  sometimes  referred  to 
in  this  preamble  as  the  "interim" 
concentration  limit. 

Paragraph  (b)  of  §  57.5060  provides 
that  after  hve  years  the  proposed 
concentration  limit  would  be  reduced, 
restricting  total  carbon  to  160 
micrograms  per  cubic  meter  of  air.  This 
is  sometimes  referred  to  in  this 

f>reamble  as  the  "fmal"  concentration 
imit. 

Paragraph  (c)  of  S  57.5060  provides  for 
a  special  extension  of  up  to  two 
additional  years  in  order  for  a  mine  to 
comply  with  the  final  concentration 
limit.  This  special  extension  is  only 
available  when  the  mine  operator  can 
establish  that  the  final  concentration 
limit  cannot  be  met  within  the  five  years 
allotted  due  to  technological 
constraints.  The  proposed  rule 
establishes  the  details  that  must  be 
provided  in  the  application  process,  and 
conditions  that  must  be  observed  during 
the  special  extension  period.  Paragraph 
(c)  of  the  proposed  rule  refers  to  this 
extension  as  "special"  because  the 
proposed  rule  would  also  provide  all 
mines  in  this  sector  with  up  to  five 
years  to  meet  the  final  concentration 
limit. 

Paragraph  (d)  of  S  57.5060  provides 
that  an  operator  shall  not  utilize 
personal  protective  equipment  to 
comply  with  either  the  interim  or  final 
concentration  limit.  Moreover,  it 
provides  that  an  operator  shall  not 
utiUze  administrative  controls  to 
comply  with  either  the  interim  or  final 


concentration  limit.  These  restrictions 
do  not  explicitly  apply  to  an  operator 
who  has  been  provided  with  a  special 
extension  of  time  to  comply  with  the 
final  concentration  Umit  pursuant  to 
paragraph  (c). 

Choice  of  Controls.  With  the 
exceptions  specified  in  paragraph  (d), 
the  proposed  rule  contemplates  that  an 
operator  of  an  underground  metal  or 
nonmetal  mine  have  complete 
discretion  over  the  controls  utilized  to 
meet  the  interim  and  final  concentration 
limits.  No  specific  controls  would  be 
required  for  any  type  of  diesel  engine, 
for  any  type  of  diesel  equipment,  or  for 
any  type  of  mine  in  this  sector.  An 
operator  could  filter  the  emissions  from 
diesel-powered  equipment,  install 
cleaner-burning  engines,  increase 
ventilation,  improve  fleet  management, 
or  use  a  variety  of  other  available 
controls. 

Because  information  on  available 
controls  has  been  described  in  Part  11  of 
this  preamble,  including  the  "Toolbox" 
(appended  to  the  end  of  this  doctmient 
is  a  copy  of  an  MSHA  publication, 
"Practical  Ways  to  Reduce  Exposure  to 
Diesel  Exhaust  in  Mining — A  Toolbox"), 
further  discussion  is  not  provided  here. 
Reviewere  are  also  referred  to  the 
extensive  discussion  of  available 
controls  in  Part  V  of  this  preamble 
concerning  the  technological  and 
economic  feasibility  of  this  rule  for  the 
underground  metal  and  nonmetal 
mining  sector. 

To  help  mine  operators  decide  among 
various  alternative  combinations  of 
engineering  and  ventilation  controls, 
MSHA  has  developed  a  model  that  it 
beheves  will  assist  an  operator  to 
determine,  for  a  production  area  of  a 
mine,  the  effect  of  any  combination  of 
controls  on  existing  dpm  concentrations 
in  that  area.  This  model,  known  as  the 
"Estimator",  is  in  the  form  of  a 
spreadsheet  template:  this  permits 
instant  display  of  outcomes  as  inputs 
are  altered.  The  model  is  described  in 
detail  in  Part  V  of  this  preamble,  and 
some  examples  illustrating  its  potential 
utility  are  described  there.  MSHA 
welcomes  comments  from  the  mining 
community  concerning  this  model,  and 
encourages  mine  operators  to  submit 
their  results  as  part  of  their  comments. 

Expression  of  Limits.  The  interim  and 
final  concentration  limits  on  diesel 
particulate  matter  are  expressed  in 
terms  of  a  restriction  on  the  amount  of 
total  carbon  present.  The  purpose  of  the 
interim  and  final  concentration  limits  is 
to  limit  the  amount  of  diesel  particulate 
matter  to  which  miners  are  exposed;  but 
the  limit  is  being  expressed  in  terms  of 
the  measurement  method  that  MSHA 
intends  to  utilize  to  determine  the 
concentration  of  dpm.  The  idea  is  to 


enable  minere.  mine  operators  and 
inspectors  to  directly  compare  a 
measurement  result  with  the  applicable 
limit. 

As  discussed  in  connection  with 
proposed  §  57.5061(a),  MSHA  intends  to 
use  a  sampling  and  analytical  method 
developed  by  NIOSH  (NIOSH  Analytical 
Method  5040)  to  measure  dpm 
concentrations  for  compliance  purposes. 
NIOSH's  Analytical  Method  5040 
accurately  determines  the  amount  of 
total  carbon  (TC)  contained  in  a  dpm 
sample  from  any  underground  metal 
and  nonmetal  mine. 

As  explained  in  detail  in  Part  II  of  this 
preamble,  whole  diesel  particulate 
matter  can  be  measured  in  a  variety  of 
ways.  But  to  date,  a  method  that 
measures  whole  dpm  directly  has  not 
been  validated  as  providing  accurate 
measurements  at  lower  concentration 
levels  with  the  consistency  desirable  for 
compUance  purposes.  However,  MSHA 
beheves  that  for  underground  metal  and 
noiunetal  mines,  there  is  a  surrogate 
method  with  the  requisite  accuracy.  The 
surrogate  is  a  method  that  determines 
the  amount  of  certain  component  parts 
of  whole  dpm.  Whole  dpm  basically 
consists  of:  the  elemental  carbon  (EC) 
making  up  the  core  of  the  dpm  particle; 
the  organic  carbon  (OC)  contained  in 
adsorbed  hydrocarbons;  and  some 
sulfates.  (See  Figure  11-3  for  a  graphic 
representation  of  a  dpm  particle).  The 
total  carbon  (TC)  consists  of  the  EC  and 
the  OC.  NIOSH  Method  5040  has  been 
shown  to  measure  TC  with  adequate 
accuracy.  As  discussed  in  Part  II.  MSHA 
is  not  aware  at  this  time  of  any 
interferents  that  would  in  practice 
preclude  MSHA  from  using  this  method 
to  obtain  consistent  results  in 
underground  metal  and  nonmetal 
mines;  hence,  the  Agency  is  proposing 
to  use  this  method  for  compliance. 

TC  represents  approximately  80-85 
percent  of  the  total  mass  of  dpm  emitted 
in  the  exhaust  of  a  diesel  engine  (the 
remaining  15-20  percent  consists  of 
sulfates  and  the  various  elements  bound 
up  with  the  organic  carbon  to  form  the 
adsorbed  hydrocarbons).  Using  the 
lower  boundary  of  this  range,  limiting 
the  concentration  of  total  carbon  to  400 
micrograms  per  cubic  meter  (400tc  Mg/ 
m')  limits  the  concentration  of  whole 
diesel  particulate  to  about  SOOdpm  MR/ 
m^.  Similarly,  limiting  the  concentration 
of  total  carbon  to  160tc  Mg/m-^  Umits  the 
concentration  of  whole  diesel 
particulate  to  about  ZOOdpm  (ig/m^. 

By  way  of  comparison,  MSHA  has 
measured  dpm  average  concentrations 
in  underground  metal  and  nonmetal 
mines  from  about  68di>m  Hg/m^  to 
1.835di>m  Mg/m\  MSHA  has  recorded 
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some  concentrations  as  high  as  5,570dpm 
|tg/m'.  Complete  infonnaticm  about 
these  meastuements,  and  the  methods 
used  in  measuring  them,  are  discussed 
in  Part  in  of  this  preamble. 

Where  the  Concentration  Limit 
Applies.  The  concentration  limits— both 
interim  and  final — ^would  apply  only  in 
areas  where  miners  normally  woiii  or 
travel.  The  purpose  of  this  restriction  is 
to  ensure  that  mine  operators  do  not 
have  to  monitor  particulate 
concentrations  in  areas  where  miners  do 
not  normally  work  or  travel  —  e.g., 
abandoned  areas  of  a  mine.  However, 
the  appropriate  concentration  limit 
would  need  to  be  maintained  in  any 
area  of  a  mine  where  minere  normally 
woik  or  travel  even  if  minere  might  not 
be  present  at  any  particular  time.  (For  a 
discussion  of  MSHA's  proposed 
sampling  strategy,  see  ihe  discussion  of 
proposed  §  57.5061(a)). 

Full-shift,  8-hour  Equivalent.  The 
proposed  interim  and  final 
concentration  limits  are  expressed  in 
terms  of  the  average  airborne 
concentration  during  each  full  shift 
expressed  as  an  8-hour  equivalent 
Measuring  over  a  full  shift  ensures  that 
average  exposure  is  monitored  over  the 
same  period  to  which  the  limit  applies. 
Using  an  8-hour  equivalent  dose  ensures 
that  a  miner  who  works  extended 
shifts — and  many  do— would  not  be 
exposed  to  more  dpm  than  a  miner  who 
woriu  a  normal  shift.  The  Agency 
welcomes  comment  on  whether  a  more 
explicit  definition  is  required  in  this 
regard. 

Concentration  Limit:  Time  to  Meet  As 
noted,  the  dpm  limitation  being 
prop<Med  would  require  metal  and 
nonmetal  mines  to  reduce  dpm 
concentrations  in  areas  where  minere 
normally  woric  or  travel  to  about  200 
micrograms  per  cubic  meter  of  air 
(specifically,  total  carbon  would  have  to 
be  restricted  to  160  micrograms  per 
cubic  meter  of  air).  Proposed  §  57.5060 
provides  an  extension  of  time  for 
underground  metal  and  nonmetal  mines 
to  meet  the  cmicentration  limit.  Mines 
would  not  have  to  meet  any  limit  within 
18  months  of  the  rule's  promulgation. 
This  period  would  be  used  to  provide 
compliance  assistance  to  the  metal  and 
nonmetal  paining  community  to  ensure 
it  imderstands  how  to  measure  and 
control  diesel  partictilate  matter 
concentrations  in  individual  operations. 
Moreover,  the  proposed  rule  would 
provide  all  mines  in  this  sector  three 
and  a  half  additional  yeare  to  meet  the 
finwl  concentration  limit  estabUshed  by 
proposed  §  57.5060(b).  During  this  time, 
however,  all  mines  would  have  to  bring 
dpm  concentrations  down  to  500 
microgFams  per  cubic  meter  by 


complying  with  a  restricticm  on  the 
concentration  of  submicrometer  total 
caibon  of  400  micrograms  per  cubic 
meter. 

MSHA  established  these  requirements 
after  carefully  reviewing  questions 
presented  by  the  mining  community 
regarding  economic  and  technological 
feasibiUty  of  requiring  all  mines  in  this 
sector  to  meet  the  proposed 
concentration  limit  with  available 
controls.  This  review  is  presented  in 
Part  V  of  this  preamble.  MSHA  has 
studied  a  niunber  of  metal  and  nonmetal 
mines  in  which  it  believed  dpm  might 
be  particularly  difficult  to  control.  The 
Agency  has  tentatively  concluded  that 
in  combination  with  the  "best 
practices"  required  under  other 
provisions  of  the  proposed  rule 
(§S  57.5065.  57.5066  and  57.5067), 
engineering  and  work  practice  controls 
are  available  that  can  bring  dpm 
concentrations  in  all  underground  metal 
and  nonmetal  mines  down  to  or  below 
400tc  Mg/oi^  within  18  months. 
Moreover,  based  on  the  mines  it  has 
examined  to  date,  the  Agency  has 
tentatively  concluded  that  controls  are 
available  to  bring  dpm  concentrations  in 
imderground  metal  and  noiunetal  mines 
down  to  or  below  160rc  Mg/m^  within  5 
years. 

The  Agency  has  tentatively  concluded 
that  it  may  not  be  feasible  to  require  this 
sector,  as  a  whole,  to  lower  dpm 
concentrations  further,  or  to  implement 
the  required  controls  more  swiftly. 
Nevertheless,  as  noted  in  Part  V,  die 
Agency  is  seeking  information, 
examples  and  ccnnment  that  will  assist 
it  in  making  a  final  detwmination  on 
these  points. 

Special  Extension.  An  operator  may 
request  more  than  five  yeare  to  comply 
with  the  final  concentration  limit  aoly 
in  the  case  of  technological  constraints 
that  preclude  compliance.  MSHA  has 
determined  that  it  is  economically 
feasible  for  the  mining  industry  as  a 
whole  to  comply  with  the  proposed 
concentration  limit  within  five  years.  In 
light  of  the  risks  to  minere  posed  by 
dpm,.  the  Agency  does  not  believe  the 
economic  constraints  of  a  particular 
operator  should  provide  an  adequate 
basis  for  a  further  extension  of  time  for 
that  operator,  and  the  proposal  would 
not  provide  for  any  extension  grounded 
on  economic  concerns.  Moreover,  if  it  is 
technologically  fisasible  for  an  operator 
to  reduce  dpm  concentrations  to  the 
final  limit  in  time  through  any 
approach,  no  extension  would  be 
permitted  even  if  a  more  cost  efEsctive 
solution  might  be  available  in  the  future 
for  that  operator. 

However,  the  Agency  believes  that  if 
an  operator  can  actually  demonstrate 


that  there  is  no  technological  solution 
that  could  reduce  the  concentration  of 
dpm  within  five  yeare,  a  q>ecial 
extension  would  be  warranted.  As  a 
practical  matter.  MSHA  believes  that 
very  few.  if  any,  underground  metal  and 
nonmetal  mining  operations  should 
need  a  special  extension.  MSHA  bases 
this  beUef  on  information  discussed  in 
Part  V  of  this  preamble  with  respect  to 
the  feasibility  of  the  proposed  standard, 
and  comments  on  that  information  are 
specifically  solicited.  Despite  this 
information,  and  jiist  in  case  a  few 
mines  experience  technical  problems 
that  cannot  be  foreseen  at  this  time,  the 
proposed  nde  would  make  provision  for 
a  special  extension  to  allow  up  to  an 
additional  two  yean  to  comply  with  the 
final  concentration  limit 

Extension  Application.  Proposed 
S  S7.5060(c)(l)  provides  that  if  an 
operator  of  an  underground  metal  or 
nonmetal  mine  can  demonstrate  that 
there  is  no  combination  of  controls  that 
can.  due  to  technological  constraints,  be 
implemented  within  five  yeare  to  reduce 
the  concentration  of  dpm  to  the  limit, 
MSHA  may  approve  an  application  for 
an  additional  extension  of  time  to 
comply  with  the  dpm  concentraticm 
limit.  Under  the  proposal,  such  a  special 
extension  is  available  only  once,  and  is 
limited  to  2  yeare.  To  obtain  a  special 
extension,  an  operator  must  show  that 
diesel  powered  equipment  was  used  in 
the  mine  prior  to  pubUcation  of  the  nde, 
demonstrate  that  there  is  no  off-the-shelf 
technology  available  to  reduce  dpm  to 
the  limit  specified  in  §  57.5060,  and 

estabhsh  the  lowest  achievable         

concentration  of  dpm  attainabfe.  The 
proposed  rule  further  requires  that  to 
estaolish  the  lowest  achievable 
concentration,  the  operator  is  to  provide 
sampling  data  obtained  using  NK)SH 
Method  5040  (the  method  MSHA  will 
use  when  determining  concentrations 
for  compUance  purpoees).  The  sampling 
method  is  further  discussed  in 
oonnectian  writh  proposed  §  57.5061(a). 

The  application  would  also  require 
the  mine  opoator  to  specify  the  actions 
that  am  to  be  taken  to  "maintain  the 
lowest  concentration  of  diesel 
particulate  achievable"  (such  as  strict 
adherence  to  an  established  control 
plan)  and  to  fninimi«p  miner  exposure 
to  dpm  (e.g.,  provide  suitable 
respirators).  MSHA's  intent  is  to  ensure 
that  personal  protective  equipment  and 
administrative  controls  are  permitted    . 
only  as  a  last  and  tanporary  resort  to 
bridge  the  gap  between  what  can  be 
accomplished  with  engineering  and 
work  practice  ccmtrols  and  the 
concentration  limit.  It  is  not  the 
Agency's  intent  that  personal  protective 
equipment  or  administrative  controls  be 


58184  Federal  Register / Vol.  63.  No.  209 / Thursday.  October  29,  1998 /Proposed  Rules 


permitted  during  the  extension  period 
as  a  substitute  for  engineering  and  work 
practice  controls  that  can  be 
implemented  immediately.  The  Agency 
would  welcome  comments  on  whether 
more  explicit  clarification  of  this  point 
in  the  proposed  rule  is  required. 

Filing,  Posting  and  Approval  of 
Extension  Application.  The  proposed 
rule  would  require  that  an  application 
for  an  extension  be  filed  (after  being 
posted  for  30  days  at  the  mine  site)  no 
later  than  6  months  (180  days)  in 
advance  of  the  date  of  the  final 
concentration  limit  (160tc  ^g/m^).  The 
proposed  rule  would  also  require  that  a 
copy  of  the  approved  extension  be 
posted  at  the  mine  site  for  the  duration 
of  the  extension  period.  In  addition,  a 
copy  of  the  application  would  also  have 
to  be  provided  to  the  authorized 
representative  of  the  miners. 

The  application  would  be  required  to 
be  approved  by  MSHA  before  it 
becomes  effective.  While  pre-approval 
of  plans  is  not  the  norm  in  this  sector, 
an  exception  to  the  final  concentration 
limit  cannot  be  provided  without 
careful  scrutiny.  Moreover,  in  some 
cases,  the  examination  of  the 
application  may  enable  MSHA  to  point 
out  to  the  operator  the  availability  of 
solutions  not  considered  to  date. 

While  the  proposed  rule  is  not 
expHcit  on  the  point,  it  is  MSHA's 
intent  that  primary  responsibility  for 
approval  of  the  operator's  application 
for  an  extension  will  rest  with  MSHA's 
district  managers.  This  ensures 
famiUarity  with  the  mine  conditions, 
and  provides  an  opport\mity  to  consult 
with  miners  as  well.  At  the  same  time, 
MSHA  recognizes  that  district  managers 
may  not  have  the  expertise  required  to 
keep  fully  abreast  of  the  latest 
technologies  and  of  solutions  being  used 
in  similar  mines  elsewhere  in  the 
coiuitry.  Accordingly,  the  Agency 
intends  to  estabUsb,  within  its 
Technical  Support  directorate  in 
Washington.  D.C.,  a  special  panel  to 
consult  on  these  issues  and  to  provide 
assistance  to  its  district  managers. 
MSHA  would  welcome  comments  on 
this  matter,  and  as  to  whether  it  should 
incorporate  further  specifics  in  this 
regard  into  the  final  rule. 

Personal  Protective  Equipment  and 
Administrative  Controls.  Paragraph  (d) 
provides  that  an  operator  shall  not 
utiUze  personal  protective  equipment 
(e.g..  respirators)  or  administrative 
controls  (e.g..  rotation  of  miners)  to 
comply  with  either  the  interim  or  final 
concentration  limit.  Moreover,  it 
provides  that  an  operator  shall  not 
utilize  administrative  controls  (e.g.,  the 
rotation  of  miners)  to  comply  with 


either  the  interim  or  final  concentration 
limit. 

Limiting  individual  miner  exposure 
through  rotation  or  through  the  use  of 
respirators  would  not  reduce  the 
airborne  concentrations  of  particulate 
matter.  It  is  accepted  industrial  hygiene 
practice  to  eliminate  or  minimize 
hazards  at  the  source  by  using 
engineering  or  work  practices,  before 
resorting  to  alternative  controls. 
Moreover,  administrative  controls  are 
not  considered  acceptable  in  the  case  of 
potential  carcinogens,  since  they  result 
in  placing  more  workers  at  risk. 

MSHA  intends  that  the  normal 
meaning  be  given  to  the  terms  personal 
protective  equipment  and 
administrative  controls,  and  welcomes 
comments  as  to  whether  more 
specificity  would  be  useful.  For 
example,  the  Agency  assumes  the 
mining  community  understands  that  an 
environmentally  controlled  cab  for  a 
piece  of  equipment  is  not  a  piece  of 
personal  protective  equipment:  indeed, 
the  cost  estimates  for  the  proposed  rule 
assume  that  such  cabs  will  be  a 
commonly  used  control  to  meet  the 
proposed  Umits  in  those  situations  in 
which  the  only  miners  present  in  an 
area  are  equipment  operators  (see  Part  V 
of  this  preamble  and  the  Agency's 
PREA). 


Section  57.5061 
Determinations 


Compliance 


Under  the  proposed  rule,  compliance 
sampling  would  be  performed  by  MSHA 
directly,  and  a  single  sample  would  be 
adequate  to  establish  a  violation. 

The  proposed  rule  further  provides 
that  MSHA  will  collect  and  analyze 
dpm  samples  for  total  carbon  (TC) 
content  using  NIOSH  Method  5040  (or 
by  using  any  method  subsequently 
determined  by  NIOSH  to  provide  equal 
or  improved  accuracy  in  mines  subject 
to  this  part).  NIOSH  Method  5040 
provides  for  sample  collection  using  a 
dust  sampler  pump  and  an  open  face 
filter.  The  filters  are  analyzed  for 
elemental  carbon  (EC)  and  organic 
carbon  (OC)  content  using  the  thermo- 
optical  technique;  the  EC  and  OC 
concentration  determinations  are  then 
added  together  to  obtain  the  TC 
concentration  of  the  sample. 

Measurement  Method  for  Compliance. 
Section  3  of  Part  II  of  this  preamble 
discusses  alternative  methods  for 
measuring  dpm  concentrations.  As 
noted  in  that  discussion,  after 
considering  the  comments  received  in 
response  to  MSHA's  ANPRM,  reviewing 
the  available  technical  information 
submitted  in  response  to  the  ANPRM 
and  reviewing  the  status  of  current 
technology,  MSHA  beUeves  that  NIOSH 


Method  5040  provides  an  accurate 
method  of  determining  the  total  carbon 
content  of  a  sample  collected  in  any 
underground  metal  or  nonmetol  mine 
when  using  the  sampling  procedures 
specified  in  Method  5040.  At  the 
present  time.  Method  5040  is  the  only 
method  that  meets  NIOSH 's  accxuvcy 
criterion  for  determinations  of  both  EC 
and  OC  down  to  concentrations  as  low 
as  those  that  will  need  to  be  measured 
to  determine  compliance  with  the  final 
concentration  limit  being  proposed. 
Accordingly,  MSHA  proposes  to  use 
this  method  for  determining  TC 
concentrations  for  compliance  purposes. 

Margin  of  Error.  Before  issuing  a 
citation,  MSHA  intends  to  take  into 
consideration  uncertainty  associated 
with  the  sampling  and  analytical 
process,  as  it  does  in  other  cases.  While 
the  measurement  uncertainty  has  not 
been  estabUshed  for  samples  collected 
in  mines,  NIOSH  has  established  the 
variability  associated  with  Method  5040 
to  be  approximately  6%  (one  relative 
standard  deviation).  If  MSHA  used  the 
variability  value  established  by  NIOSH 
and  allowed  for  a  confidence  level  of 
95%.  MSHA  would  not  issue  a  citation 
until  the  measured  value  was  greater 
than  1.10  times  the  levels  established  in 
§  57.5060.  For  example,  if  the  variabiUty 
estabUshed  by  NIOSH  is  used,  during 
the  interim  period  when  the  limit  is 
400tc  Mg/in^  a  noncompliance 
determination  would  not  be  made 
unless  the  TC  measurement  exceeded 
440  Mg/m'. 

MSHA  recognizes  that  the 
measurement  uncertainty  may  be  higher 
for  samples  collected  in  mines,  and 
intends  to  estabUsh  as  the  "margin  of 
error"  required  to  achieve  a  95% 
confidence  level  for  all  noncompliance 
determinations  based  on  samples 
collected  in  mines.  The  Agency 
anticipates  that  the  margin  of  error  will 
end  up  being  somewhere  between  10% 
and  20%.  but  will  be  governed  by  the 
actual  data  on  this  point. 

Sampling  Strategy.  Proposed 
§  57.5060  would  establish  a 
concentration  limit  for  areas  of  a  mine 
where  miners  normally  work  or  travel  to 
limit  miner  exposure  to  dpm.  In  using 
this  language.  MSHA  intends  that  the 
limits  on  the  concentration  of  dpm 
would  apply  to  persons,  occupations  or 
areas,  as  with  cool  dust.  Accordingly. 
MSHA  intends  that  inspectors  have  the 
flexibility  to  determine,  on  a  mine  by 
mine  basis,  the  most  appropriate 
method  to  assess  the  level  of  hazard  that 
exists.  The  Agency  may  sample  by 
attochmg  a  sampler  to  an  individual 
miner,  or  by  locating  the  sampler  on  a 
piece  of  equipment  where  a  miner  may 
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wori^.  or  at  a  fixed  site  where  miners 
normally  work  or  travel. 

Sampling  strategy  was  discussed  by 
commenters  who  responded  to  the 
ANPRM.  Several  commenters  indicated 
thatthe  sampling  strategy  should  ensure 
that  samples  taken  are  representative  of 
actual  exposure.  Other  commenters 
stated  that  the  sampling  strategy  would 
be  dictated  by  the  measurement  method, 
and  that  several  strategies  could  be  used 
to  determine  the  hazard.  They  stated 
that  the  strategy  should  not  be  defined 
so  narrowly  as  to  exclude  development 
of  new  sampling  methods. 

A  related  issue  addressed  by  the 
commenters  was  whether  personal  or 
area  sampling  would  be  more 
appropriate.  Most  commenters  indicated 
that  pwsonal  sampling  was  the  most 
reliable  indicator  of  worker  exposure. 
Some  noted  that  in  underground  mines 
which  use  mobile  diesel  equipment,  the 
positions  of  diesel-powered  vehicles 
with  respect  to  intake  and  return  air 
streams  vary  from  hour  to  hour. 
Therefore,  it  is  virtually  impossible  to 
obtain  meaningful  information  from 
stationary  instnunents.  Several 
conunenters  stated  that  area  sampling 
was  appropriate  to  define  action  levels 
that  may  trigger  personal  sampling  or  to 
evaluate  effectiveness  of  controls.  Some 
additional  concerns  were  raised 
concerning  the  accuracy  of  the  sampling 
device  when  worn  by  a  miner. 

MSHA  agrees  that  there  may  be 
circumstances  when  either  area  or 
personal  sampling  may  be  appropriate. 
Considering  tiie  mobility  of  the 
equipment  it  may  not  always  be  feasible 
to  sample  individual  worimrs;  for 
example,  if  work  practice  would  include 
rotation  of  woricos  into  an  area.  In  this 
case,  area  sampling  woxild  be  more 
appropriate  to  establish  a  hazard.  MSHA 
does  recognize  that  the  diesel 
particulate  is  ultimately  transported  to 
return  entries  or  exhaust  openings  of  a 
mine. 

The  purpose  of  these  entries  is  to 
provide  a  means  to  transport 
contaminated  air  away  firom  the  active 
woridngs.  MSHA  does  not  intend  to 
conduct  area  sampling  in  these  areas; 
however,  personal  sampling  of  woricers 
who  enter  these  areas  could  be 
conducted.  These  drciimstannes  would 
be  evaluated  on  a  mine-by-mine  basis 
during  mine  inspections.  Accordingly, 
MSHA  will  utilize  either  area  or 
personal  (within  36"  of  a  miners 
breathing  zone)  sampling  to  determine 
whether  corrective  actions  must  be 
taken  by  a  mine  operator.  In  return 
entries,  measurements  made  in  the 
immediate  area  where  diesel  equipment 
is  being  operated  will  be  collected  at 
locations  that  are  no  closer  than  five  feet 


from  any  piece  of  operating  diesel 
equipment 

Section  57.5062    Diesel  Particulate 
Matter  Control  Plan 

A  determination  of  noncompliance 
with  either  the  interim  or  final 
concentration  limit  prescribed  by 
§  57.5060  would  trigger  a  requirement 
that:  fijst,  the  operator  establish  a  diesel 
particulate  matter  control  plan  (dpm 
control  plan)^  or  modify  the  plan  if  one 
is  already  in  effect:  and  second,  the 
operator  demonstrate  that  the  new  or 
modificMl  plan  is  effactive  in  controlling 
the  concentration  of  dpm  to  the 
applicable  concentration  limit. 

No  Advance  Approval  Required.  The 
agency  proposes  to  continue  to  observe 
the  metal  and  nonmetal  mine  plan 
tradition  by  not  requiring  a  fcHinal  plan 
approval  process.  That  is,  the  plan 
would  not  require  advance  approval  of 
the  MSHA  District  Manager.  A  dpm 
control  plan  would,  however,  have  to 
meet  certain  requirements  set  forth  in 
the  proposed  rule,  and  it  would  be  a 
violation  of  §  57.5062  if  MSHA 
determines  the  operator  has  failed  to 
include  the  necessary  particulars. 

Elements  of  Plan.  Under  proposed 
§  57.5062(b).  a  dpm  control  plan  must 
describe  the  controls  the  operator  will 
utili29e  to  maintain  the  concoitration  of 
diesel  particulate  matter  to  the 
appUcable  limit  specified  by  §  57.5060. 
The  plan  must  also  include  a  list  of 
diesel-powered  units  used  by  the  mine 
operator,  together  with  information 
about  any  unit's  emission  control 
device,  and  the  parameters  of  any  other 
methods  used  to  control  the 
concentration  of  diesel  particulate 

matter. 

Relationship  to  Ventilation  PIotl  At 
the  discretion  of  the  operator,  the  d^ 
control  plan  may  be  ctmsoiidated  with 
the  ventilation  plan  required  by 
§  57.8520. 

Demonstration  of  Plan  Effectiveness. 
The  proposed  rule  would  require 
mmiitorii^  to  verify  that  the  dpm 
control  pluis  are  actually  effective  in 
reducing  dpm  concentrations  in  the 
mine  to  the  applicable  concentration 
limit.  Because  the  dpm  control  plan  was 
initiated  as  a  result  of  a  compliuioe 
action,  the  proposed  rule  would  require 
the  use  of  the  same  measurement 
method  used  by  MSHA  in  compliance 
determinations— total  carbon  using 
NIOSH  Method  5040— to  conduct 
verification  sampling. 

Effectiveness  must  be  demonstrated 
by  "sufficient"  monitoring  to  confirm 
that  the  plan  or  amended  plan  will 
control  me  concentration  of  diesel 
particidate  to  the  appUcable  limit  imder 
conditions  that  can  be  "reasonably 


anticipated"  in  the  mine.  The  proposed 
rule  does  not  specify  that  any  defiined 
number  of  samples  must  be  taken — the 
intent  is  that  the  sampling  provide  a  fair 
picture  of  whether  the  plan  or  amended 
plan  is  working.  MSHA  vrill  determine 
compliance  with  this  obligation  based 
on  a  review  of  the  situation  involved. 
While  an  MSHA  compliance  sample 
may  be  an  indicator  that  the  operator 
has  not  fulfilled  their  obligation  under 
this  section  to  undertake  monitoring 
"sufficient"  to  verify  plan  effectiveness, 
it  would  be  inconclusive  on  that  point. 
The  Agency  vtreloomes  comment  on  this 
point 

Similarly,  the  Agency  welcomes 
commoit  on  whether,  and  how.  it 
should  define  the  term  "reasonably 
anticipated."  With  respect  to  coal  dust, 
the  Dust  Advisory  Committee 
recommended  that  "MSHA  should 
define  the  range  of  production  values 
which  must  be  maintained  during 
sampling  to  verify  the  plan.  This  value 
^ould  be  suffidenUy  close  to 
maximum  anticipated  production" 
(MSHA.  1996).  Fot  dpm.  the  equivalent 
approadi  might  be  based  on  worst-case 
operating  conditions  of  the  diesel 
equipment— e.g..  all  equipment  is  being 
operated  simultaneou^y  with  the  least 
ventilation. 

Recordkeeping  Retention  and  Access. 
Pursuant  to  §  57.5062(b),  a  copy  of  the 
current  dpm  control  plan  is  to  be 
maintained  at  the  mine  site  during  the 
duration  of  the  plan  and  for  one  year 
thereafter.  Proposed  §  57.5062(c)  would 
require  that  verification  sample  results 
be  retained  for  5  years.  Proposed 
§  57.5062(d)  provides  that  both  the 
control  plan  and  sampling  records 
verifying  effectiveness  be  made 
available  for  review,  upon  request,  by 
the  authorized  representative  of  the 
Secretary,  the  Seoetary  of  Health  and 
Human  Services,  and/or  the  authorized 
representative  of  miners.  Upon  request 
of  the  District  Manager  or  the  authorized 
representative  of  miners,  a  copy  of  these 
records  is  to  be  provided  by  the 
operator. 

Duration.  The  proposal  would  require 
the  dpm  control  plan  to  remain  in  effect 
for  three  years  from  the  date  of  the 
violation  resulting  in  the  estabUshment/ 
modification  of  the  plan.  As  discussed 
in  Part  I  of  this  preamble  (Question  and 
Answer  18).  MSHA  beUeves  operators 
have  sufficient  time  under  the  proposed 
rule  to  come  into  compliance  with  the 
concentration  limits.  If  a  problem  exists, 
maintaining  a  plan  in  effect  long  enough 
to  ensure  that  daily  mine  practices 
really  change,  is  an  important  safeguard. 

Modification  During  Plan  Lifetime.  A 
violation  of  §  57.5060  would  require  the 
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mine  operator  to  modify  the  dpm 
control  plan  to  reflect  changes  in  mining 
equipment  and/ or  the  mine 
environment  and  the  operator  would  be 
required  to  demonstrate  to  MSHA  the 
effectiveness  of  the  modified  plan. 

Also,  proposed  §  57.5062(e)(2)  would 
require  the  mine  operator  to  modify  the 
dpm  control  plan  to  reflect  changes  in 
mining  equipment  and/or  the  mine 
environment  and  the  operator  would  be 
required  to  demonstrate  to  MSHA  the 
effectiveness  of  the  modified  plan. 

Compliance  with  Plan  Requirements. 
Once  an  underground  metal  or 
nonmetal  mine  operator  adopts  a  dpm 
control  plan,  it  will  be  considered 
regulation  for  the  mine.  Imposed 
57.5062(f)  specifically  provides  that 
MSHA  would  not  need  to  estabUsh  (by 
sampling)  that  an  operator  is  currently 
in  violation  of  the  appUcable 
concentration  limit  imder  §  57.5060  in 
order  to  determine  by  observation  that 
an  operator  has  failed  to  comply  with 
any  requirement  of  the  mine's  dpm 
control  plan. 

Section  57.5065    Fueling  and  idling 
practices 

Fueling  Practices.  Part  11  of  this 
preamble  contains  some  background 
information  on  fueling  practices, 
together  with  information  about  the 
rules  currently  applicable  in 
undei^ground  coal  mines. 

Proposed  §  57.5065(a)  would  require 
underground  metal  and  nonmetal  mine 
operators  to  use  only  low-sulfur  fuel 
having  a  sulfur  content  of  no  greater 
than  0.05  percent.  This  requirement  is 
identical  to  that  currently  required  for 
diesel  equipment  used  in  underground 
coal  mines  (30  CFR  75.1901(a)l.  Both 
number  1  and  number  2  diesel  fuel  meet 
the  requirement  of  this  proposal. 

Sulfur  content  can  have  a  significant 
effect  on  diesel  emissions.  Use  of  low 
sulfur  diesel  fuel  reduces  the  sulfate 
fraction  of  dpm  emissions,  reduces 
objectionable  odors  associated  with 
diesel  exhaust,  and  allows  oxidation 
catalysts  to  perform  properly.  A  major 
benefit  of  using  low  sulfur  Kiel  is  that 
the  reduction  of  sulfur  allows  for  the 
use  of  some  aftertreatment  devices  such 
as  catalytic  converters  and  catalyzed 
particulate  traps  which  were  prohibited 
with  fuels  of  tdgh  sulfur  content  (greater 
than  0.05  percent  sulfur).  MSHA 
believes  the  use  of  these  aftertreatment 
devices  is  important  to  the  mining 
industry  because  they  will  be  necessary 
to  meet  the  levels  specified.  The 
requirement  to  use  low  sulfur  fuel  will 
allow  these  devices  to  be  used  without 
additional  adverse  effects  caused  by  the 
high  sulfiir  fuel.  As  noted  in  Part  IV  of 


the  PREA,  MSHA  does  not  believe  such 
a  requirement  will  add  additional  cost. 
Proposed  paragraph  (b)  of  this  section 
would  require  mine  operators  to  use 
only  diesel  fuel  additives  that  have  been 
registered  by  the  Environmental 
Protection  Agency  (40  CFR  Part  79). 
Again,  this  proposed  rule  is  consistent 
with  that  currently  required  for  diesel 
equipment  used  in  underground  coal 
mines  [30  CFR  75.1901(c)].  The 
restricted  use  of  additives  would  ensure 
that  diesel  particulate  concentrations 
would  not  be  inadvertently  increased, 
while  also  protecting  miners  against  the 
emission  of  other  toxic  contaminants. 
MSHA  issued  Program  Information 
Bulletin  No.  P97-10,  on  May  5.  1997, 
that  discusses  the  fuel  additives  list. 
The  requirements  of  this  paragraph  do 
not  place  an  undue  burden  on  mine 
operators  because  operators  need  only 
verify  with  their  fuel  suppliers  or 
distributors  that  the  additive  purchased 
is  included  on  the  EPA  registration  list. 

Idling  Practices.  Proposed 
§  57.5065(c)  would  prohibit  idling  of 
mobile-powered  diesel  equipment, 
except  as  required  for  normal  mining 
operations.  The  idling  requirements 
being  proposed  for  undergroimd  metal 
and  noiunetal  mines  are  consistent  with 
the  idling  requirements  ciurently 
required  for  underground  coal  mines 
(§  75.1916(d)). 

MSHA  beUeves  that  keeping  idling  to 
a  minimum  is  very  important  to  reduce 
pollution  in  mine  atmospheres.  Engines 
operating  without  a  load  during  idliiig 
can  produce  significant  levels  of  both 
gaseous  and  particulate  emissions.  Even 
though  the  concentration  emitted  &t)m  a 
single  idling  engine  might  have  Uttle 
effect  on  the  overall  mine  environment, 
a  localized,  increased  exposure  of  the 
gaseous  and  particulate  concentrations 
would  occur.  In  underground 
operations,  an  engine  idUng  in  an  area 
of  minimal  ventilation  or  a  "dead  air" 
space  could  cause  an  excess  exposure  to 
the  gaseous  emissions,  especially  carbon 
monoxide,  as  well  as  to  dpm. 
Eliminating  uimecessary  idling  would 
reduce  localized  exposure  to  high 
particulate  concentrations. 

While  the  proposed  rule  is  intended 
to  prevent  idling  except  as  required  for 
normal  mining  operations,  it  does  not 
define  normal  mining  operations. 
MSHA  envisions  "normal  mining 
operations"  to  be  activities  such  as 
idling  while  waiting  for  a  load  to  be 
unhooked,  or  waiting  in  line  to  pick  up 
a  load.  These  types  of  activities  would 
be  permitted.  Idling  while  eating  lunch 
is  normally  not  part  of  the  job  and 
operators  would  be  in  violation  of  the 
standard.  IdUng  necessary  due  to  very 
cold  weather  conditions  would  be 


permitted.  On  the  other  hand,  idling  in 
other  weather  conditions  just  to  keep 
balky,  older  engines  running  would  not 
be  permitted;  in  such  cases,  the  correct 
approach  is  better  maintenance.  MSHA 
welcomes  comments  on  whether  a  more 
specific  definition  is  necessary, 
particularly  in  light  of  any  experience  to 
date  under  the  parallel  rule  for  diesel 
equipment  in  underground  coal  mines. 

Section  57.5066    Maintenance 
Standards 

Proposed  §  57.5066(a)  would  place 
emphasis  on  the  fact  that  diesel  engine 
emissions  are  lower  from  an  engine  that 
is  properly  maintained  than  fit>m  an 
engine  that  is  not.  Part  n  of  the 
preamble  provides  more  information  on 
this  point. 

Approved  Engines.  Proposed 
§S7.5066(a)(l)  would  require  that  mine 
operators  maintain  any  approved  diesel 
engine  in  "approved"  condition.  Under 
MSHA's  approval  requirements,  engine 
approval  is  tied  to  the  use  of  certain 
parts  and  engine  specifications.  When 
these  parts  or  specifications  are  changed 
(i.e.,  an  incorrect  part  is  used,  or  the 
engine  timing  is  incorrectly  set),  the 
engine  is  no  longer  considered  by 
MSHA  to  be  in  approved  condition. 

Often,  engine  exhaust  emissions  will 
deteriorate  when  this  occurs. 
Maintaining  approved  engines  in  their 
approved  condition  %vill  ensure  near- 
original  performance  of  an  engine,  and 
maximize  vehicle  productivity  and 
engine  life,  while  keeping  exhaust 
emissions  at  approved  levels.  The 
proposed  maintenance  requirements  for 
approved  engines  in  this  rule  are 
already  applicable  to  underground  coal 
mines,  where  only  approved  engines 
may  be  utilized  (30  CFR  75.1914). 
Thus  in  practice,  with  respect  to 
approved  engines,  mine  maintenance 
personnel  will  have  to  maintain  the 
following  engine  systems  in  near 
original  condition:  air  intake,  cooling, 
lubrication,  fuel  injection  and  exhaust. 
These  systems  must  be  maintained  on  a 
regularly  scheduled  basis  to  keep  the 
system  in  its  "approved"  condition  and 
thus,  operating  at  its  expected 
efficiency. 

One  of  the  best  ways  to  ensure  these 
standards  are  observed  is  to  implement 
a  proper  mainteiumce  program  in  the 
mine— but  the  proposed  rule  would  not 
require  operators  to  do  this.  A  good 
program  should  include  compliance 
with  manufacturers'  recommended 
maintenance  schedules,  maintenance  of 
accurate  records  and  the  use  of  proper 
maintenance  procedures.  MSHA's  diesel 
toolbox  provides  more  information 
about  the  practices  that  dlould  be 
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followed  in  maintaining  diesel  engines 
in  mines. 

Non-approved  Engines.  For  any  non- 
approved  diesel  engine,  proposed 
paragraph  (a)(2)  would  require  mine 
operators  to  maintain  the  emissions 
related  components  to  manufacturer 
specifications. 

The  term  "emission  related 
components."  refers  to  the  parts  of  the 
engine  that  directly  affect  the  emission 
characteristics  of  the  raw  exhaust.  These 
are  basically  the  same  components 
which  MSHA  examines  for  "approved" 
engines.  They  are  the  piston,  intake  and 
exhaust  valves,  cylinder  head,  injector, 
fuel  injection  pump,  governor, 
turbocharger,  after  cooler,  injection 
timing,  and  fuel  pump  calibrator. 

It  is  not  MSHA's  intent  that  engines 
be  torn  down  and  the  engine 
components  be  compared  against  the 
specifications  in  manufacturer 
maintenance  manuals.  Primarily,  the 
Agency  is  interested  in  ensuring  that 
engines  are  maintained  in  accordance 
with  the  schedule  recommended  by  the 
manufacturer.  However,  if  it  becomes 
evident  that  the  engines  are  not  being 
maintained  to  the  correct  specifications 
or  are  being  rebuilt  in  a  configuration 
not  in  line  with  manufacturers' 
specifications  or  approval  requirements, 
an  inspector  may  ask  to  see  the  manuals 
to  confirm  that  the  right  manuals  are 
being  used,  or  call  in  MSHA  experts  to 
examine  an  engine  to  confirm  whether 
basic  specifications  are  being  properly 
observed.  MSHA  welcomes  comment  on 
alternative  ways  to  phrase  this 
requirement  so  Agency  has  a  basis  for 
ensuring  comphance  while  minimizing 
the  opportunity  for  over- 
prescriptiveness. 

Emission  or  Particulate  Control 
Device.  Proposed  paragraph  (a)(3)  would 
require  that  any  emission  or  particulate 
control  device  installed  on  diesel- 
powered  equipment  be  maintained  in 
effective  operating  condition. 
Depending  on  the  type  of  devices 
installed  on  an  engine,  this  would 
involve  having  trained  personnel 
perform  such  basic  tasks  as  regularly 
cleaning  aftertreatment  filters,  using 
methods  recommended  by  the 
manufacturer  for  that  purpose,  or 
inserting  appropriate  replacement  filters 
when  required,  checking  for  and 
repairing  any  exhaust  system  leaks,  and 
other  appropriate  actions. 

Tagging  of  Equipment  for 
Noncompliance.  Proposed 
§  57.5066(b)(1)  would  require 
underground  metal  and  nonmetal  mine 
operators  to  authorize  and  require 
miners  operating  diesel  powered 
equipment  to  affix  a  visible  and  dated 
tag  to  the  equipment  at  any  time  the 


equipment  operator  detects  an  emission- 
related  problem. 

MSHA  believes  tagging  will  provide 
an  effective  and  efficient  method  of 
alerting  all  mine  personnel  that  a  piece 
of  equipment  needs  to  be  checked  by 
qualified  service  personnel.  The  tag  may 
be  affixed  because  the  equipment 
operator  detects  a  problem  through  a 
visual  exam  conducted  before  the 
equipment  is  started,  or  because  of  a 
problem  that  comes  to  the  attention  of 
the  equipment  operator  during  mining 
operations,  (i.e.,  black  smoke  while  the 
equipment  is  under  normal  load,  rough 
icUing.  unusual  noises,  backfiring,  etc.) 

MSHA  is  not  proposing  that 
equipment  tagged  for  potential  emission 
problems  be  automatically  taken  out  of 
service.  The  proposal  is  not,  therefore, 
direcUy  comparable  to  a  "tag-Out" 
requirement  like  OSHA's  requirement 
for  automatic  powered  machinery,  nor 
is  it  as  stringent  as  MSHA's  requirement 
to  remove  from  service  certain 
equipment  "when  defects  make 
continued  operation  hazardous  to 
persons"  (see  30  CFR  57.14100).  The 
proposed  rule  is  not  as  stringent  as  these 
requirements  because,  although 
exposiue  to  dpm  emissions  does  pose  a 
serious  health  hazard  for  minere,  the 
existence  or  scope  of  an  equipment 
problem  cannot  be  determined  until  the 
equipment  is  examined  or  tested  by  a 
person  competent  to  assess  the 
situation.  Moreover,  the  danger  is  not  as 
immediate  as,  for  example,  an  explosive 
hazard. 

Proposed  §  57.5066(b)(2)  would 
require  that  the  equipment  be 
"promptly"  examined  by  a  person 
authorized  by  the  mine  operator  to 
maintain  diesel  equipment.  (The 
qualifications  for  those  who  maintain 
and  service  diesel  engines  are  discussed 
below).  The  Agency  has  not  tried  to 
define  the  term  "promptly,"  but 
welcomes  comment  on  whether  it 
should  do  so — in  terms,  for  example,  of 
a  limited  number  of  shifts.  The  presence 
of  a  tag  serves  as  a  caution  sign  to 
miners  working  on  or  near  the 
equipment,  as  well  as  a  reminder  to 
mine  management,  as  the  equipment 
moves  from  task  to  task  throu^out  the 
mine.  While  the  equipment  is  not  barred 
fit>m  service,  operators  would  be 
expected  to  use  common  sense  and  not 
use  it  in  locations  in  which  diesel 
particulate  concentrations  are  known  to 
be  high. 

Proposed  paragraph  (b)(2)  would 
permit  a  tag  to  be  removed  after  the 
defective  equipment  has  been 
examined. 

The  design  of  the  tag  is  left  to  the 
discretion  of  the  mine  operator,  with  the 
exception  that  the  tag  must  be  able  to  be 


marked  with  a  date.  Comments  are 
welcome  on  whether  some  or  all 
elements  of  the  tag  should  be 
standardized  to  ensure  its  purpose  is 
met. 

Tagged  Equipment  Log.  Proposed 
§  S7.5066(b)(3)  would  require  a  log  to  be 
retained  of  all  equipment  tagged. 
Moreover,  the  log  must  include  the  date 
the  equipment  is  tagged,  the  date  the 
tagged  equipment  is  examined,  the 
name  of  the  person  making  the 
examination,  and  the  action  taken  as  a 
resuh  of  the  examination.  Records  in  the 
log  about  a  particular  incident  must  be 
retained  for  at  least  a  year  after  the 
equipment  is  tagged. 

MSHA  does  not  expect  the  log  to  be 
burdensome  to  the  mine  operator  or 
mechanic  examining  or  testing  the 
engine.  Based  on  MSHA's  experience,  it 
is  common  practice  to  maintain  a  log 
when  equipment  is  serviced  or  repaired, 
consistent  with  any  good  maintenance 
program.  The  records  of  the  tagging  and 
servicing,  although  basic,  provide  mine 
operatore,  miners  and  MSHA  with  a 
history  that  will  help  in  determining 
whether  a  maintenance  program  is  being 
effectively  implemented. 

Qualified  Person.  Proposed  paragraph 
(c)  would  require  that  persons  who 
nmintiiin  diesel  equipmmt  in 
underground  metal  and  nonmetal  mines 
be  "qualified,"  by  virtue  of  training  and 
experience,  to  ensure  the  maintenance 
standards  of  proposed  §  57.5066(a)  are 
observed.  Paragraph  (c)  also  reqtdres 
that  an  operator  retain  appropriate 
evidence  of  "the  competence  of  any 
person  to  perform  specific  maintenance 
tasks"  in  compliance  with  the 
requirement's  maintenance  standards 
for  one  year. 

The  ANPRM  requested  information 
concerning  specialized  training  for 
those  persons  working  on  equipment 
that  uses  particulate  reduction 
technology  and  the  costs  associated 
with  the  training.  Commenters  stated 
that  any  equipment  modifications  will 
require  additional  training.  The  extent 
and  costs  would  vary  widely  depending 
on  the  type  of  devices  used.  MSHA 
agrees  that  training  should  be  given 
when  new  devices  or  modifications  to 
machines  are  made.  The  training  cost 
will  be  dependent  on  the  complexity  of 
the  control  device. 

Operators  of  underground  coal  mines 
where  diesel-powered  equipment  is 
used  are  required,  as  of  November  25. 
1997,  to  esublish  programs  to  ensure 
that  persons  who  perform  maintenance, 
tests,  examinations  and  repairs  on 
diesel-powered  equipment  are  qualified 
(30  CFR  75.1915).  The  unique 
conditions  in  underground  coal  mines 
require  the  use  of  specialized 
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equipment.  Accordingly,  the 
qualifications  of  the  persons  who 
maintain  this  equipment  generally  must 
be  appropriately  sophisticated. 

If  repairs  and  adjustments  to  diesel 
engines  used  in  underground  metal  and 
nonmetal  mines  are  to  be  done  properly, 
personnel  performing  such  tasks  must 
be  properly  trained.  MSHA  does  not 
believe,  however,  that  the  quahfications 
required  to  perform  this  work  in 
underground  metal  and  nonmetal  mines 
necessarily  require  the  same  level  of 
training  as  for  similar  work  in 
underground  coal  mines.  Under  the 
propcwed  rule,  the  training  required 
would  be  that  which  is  commensurate 
with  the  maintenance  task  involved.  If 
examining  and,  if  necessary,  changing  a 
filter  or  air  cleaner  is  all  that  is  required, 
a  miner  who  has  been  shown  how  to  do 
these  tasks  would  be  quaUfied  by  virtue 
of  training  or  experience  to  do  those 
tasks.  For  more  detailed  work, 
specialized  training  or  additional 
experience  would  be  required.  Training 
by  a  manufacturer's  representative, 
completion  of  a  general  diesel  engine 
maintenance  course,  or  practical 
experience  performing  such  repairs 
could  also  serve  as  evidence  of  having 
the  qualifications  to  perform  the  service. 

In  practice,  the  results  will  soon  be 
revealed  by  performance.  If  MSHA  finds 
a  situation  where  maintenance  appears 
to  be  shoddy,  where  the  log  indicates  an 
engine  has  been  in  for  repair  with  more 
frequency  than  should  be  required,  or 
where  repairs  have  damaged  engine 
approval  status  or  emission  control 
effectiveness,  MSHA  would  ask  the 
operator  to  provide  evidence  that  the 
personCs)  who  worked  on  the  equipment 
was  properly  quaUfied  by  virtue  of 
training  or  experience. 

It  is  MSHA  s  intent  that  eqmpment 
sent  off-site  for  maintenance  and  repair 
is  also  subject  to  the  requirement  that 
the  personnel  performing  the  repair  be 
qualified  by  virtue  of  training  or 
experience  for  the  task  involved.  It  is 
not  MSHA's  intent  that  a  mine  operator 
have  to  examine  the  training  and 
experience  record  of  off-site  mechanics, 
but  a  mine  operator  will  be  expected  to 
observe  the  same  kind  of  caution  as  one 
would  observe  with  a  personal 
vehicle — e.g.,  selecting  the  proper  kind 
of  shop  for  the  nature  of  the  work 
involved,  and  considering  prior  direct 
experience  with  the  quality  of  the 
shop's  work. 

Section  57.5067    Engines 

The  proposed  rule  would  require  that, 
with  the  exception  of  diesel  engines 
used  in  ambulances  and  fire-fighting 
eqiupment,  any  diesel  engines  addeid  to 
the  fleet  of  an  underground  metal  or 


nonmetal  mine  in  the  future  must  be  an 
engine  approved  by  MSHA  under  Part  7 
or  Part  36.  This  requirement  would  take 
effect  60  days  after  the  date  the  rule  is 
promulgated. 

The  composition  of  the  existing  fleet 
would  not  be  impacted  by  this  part  of 
the  proposed  rule.  However,  after  the 
rule's  effective  date,  an  operator  would 
not  be  permitted  to  bring  into 
undergroimd  areas  of  a  mine  an 
unapproved  engine  from  the  surface 
area  of  the  same  mine,  an  area  of 
another  mine,  or  from  a  non-mining 
operation.  Promoting  a  gradual  turnover 
of  the  existing  fleet  to  better  engines  is 
an  appropriate  response  to  the  health 
risk  presented  by  dpm. 

Approval  is  not  something  that  has  to 
be  done  by  individual  mine  operators. 
Approved  engines  carry  an  approval 
plate  so  they  are  easy  to  distinguish. 
Approval  is  a  process  that  is  handled  by 
engine  manufacturen,  involving  tests  by 
independent  lalxiratories. 

MdHA  is  assuming  in  the  PREA 
accompanying  this  proposed  rule  that 
this  additional  requirement  will  require 
manufacturers  to  obtain  approval  on  one 
additional  diesel  engine  model  per  year. 
Some  engines  currently  used  in  metal 
and  nonmetal  mines  may  have  no 
approval  criteria;  in  such  cases,  MSHA 
will  work  with  the  manufact\irera  to 
develop  approval  criteria  consistent 
with  those  MSHA  uses  for  other  diesel 
engines.  Based  upon  preliminary 
analysis.  MSHA  has  tentatively 
concluded  that  any  diesel  engine 
meeting  current  on-highway  and  non- 
road  EPA  emission  requirements  would 
meet  MSHA's  engine  approval 
standards  of  Part  7.  subpart  E.  category 
B  type  engine.  (See  section  4  of  Part  D 
of  this  preamble  for  further  information 
about  these  engines.) 

Currently,  the  EPA  non-road  test  cycle 
and  MSHA's  test  cycle  are  the  same  for 
determining  the  gaseous  and  particulate 
emissions.  MSHA  envisions  being  able 
to  use  the  EPA  test  data  for  engines  run 
on  the  non-road  test  cycle  for 
determining  the  gaseous  ventilation  rate 
and  particulate  index.  The  engine 
manufacturer  would  continue  to  submit 
the  proper  paper  work  for  a  specific 
model  diesel  engine  to  receive  the 
MSHA  approval.  However,  engine  data 
nm  on  the  EPA  on-highway  transient 
test  cycle  would  not  as  easily  be  usable 
to  determine  the  gaseous  ventilation  and 
particulate  index.  Comments  on  how 
MSHA  can  fadUtate  review  of  engines 
not  ciurently  approved  would  be 
welcome. 

Engines  in  diesel-powered 
ambulances  and  fire-fighting  equipment 
would  be  exempted  bom  these 
requirements.  This  exemption  is 


identical  with  that  in  the  rule  for  diesel- 
poMrered  equipment  in  imdei^ground 
coal  mines. 

Section  57.5070    h4iner  Training 

Proposed  §  57.5070  would  require  any 
miner  "who  can  reasonably  be  expected 
to  be  exposed  to  diesel  emissions"  be 
trained  annually  in:  (a)  The  health  risks 
associated  with  dpm  exposure;  (b)  the 
methods  used  in  the  mine  to  control 
dpm  concentrations;  (c)  identification  of 
the  personnel  responsible  for 
maintaining  those  controls;  and  (d) 
actions  minera  must  take  to  msure  the 
controb  operate  as  intended. 

The  purpose  of  the  proposed 
requirement  is  to  promote  miner 
awareness.  Exposure  to  diesel 
particulate  is  associated  %vith  a  number 
of  harmful  effects  as  discussed  in  Part 
m  of  this  preamble,  and  the  safe  level 
is  unknown.  Minen  who  work  in  mines 
where  they  are  expKMed  to  this  risk 
ought  to  be  reminded  of  the  hazard 
often  enough  to  make  them  active  and 
committed  partners  in  implementing 
actions  that  will  reduce  that  risk. 

The  training  need  only  be  provided  to 
minera  who  can  reasonidily  be  expected 
to  be  exposed  at  the  mine.  The  training 
is  to  be  provided  by  operatora;  hence,  it 
is  to  be  without  fee  to  the  miner. 

The  rule  places  no  constraints  on  the 
operator  as  to  how  to  accomplish  this 
training.  MSHA  beUeves  that  the 
required  training  can  be  provided  at 
minimal  cost  and  minimal  disruption. 
The  proposal  would  not  require  any 
special  qualifications  for  instructors,  nor 
would  it  specify  the  houra  of 
instruction. 

Instruction  could  take  place  at  safety 
meetings  before  the  shift  begins. 
Devoting  one  of  those  meetings  to  the 
topic  of  dpm  would  be  a  very  easy  way 
to  convey  the  necessary  information. 
Simply  providing  minera  mth  a  copy  of 
MSHA's  "Toolbox"  and.  a  copy  of  the 
plan,  if  a  control  plan  is  in  effect  for  the 
mine,  and  revieMring  these  documents, 
can  cover  several  of  the  training 
requirements.  One-on-one  discussions 
that  cover  the  required  topics  are 
another  approach  that  can  be  used. 

Operatora  could  also  choose  to 
include  a  discussion  on  diesel 
emissions  in  their  Part  48  training, 
provided  the  plan  is  approved  by 
MSHA.  There  is  no  existing  requirement 
that  Part  48  training  include  a 
discussion  of  the  hazards  and  control  of 
diesel  emissions.  While  mine  operatora 
are  free  to  cover  additional  topics 
during  the  Part  48  training  sessions,  the 
topics  that  must  be  covered  during  the 
required  time  frame  may  make  it 
impracticable  to  cover  other  mattera 
within  the  prescribed  time  limits. 
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Where  the  time  is  available  in  mines 
using  diesel-powered  equipment, 
operatora  would  be  free  to  include  the 
dpm  instruction  in  their  Part  48  training 
plans.  The  Agency  does  not  beUeve 
special  language  in  the  proposed  rule  is 
required  to  permit  this  action  under  Part 
48.  but  welcomes  comment  in  this 
regard. 

The  proposal  does  not  require  the 
mine  operator  to  separately  certify  the 
completion  of  the  dpm  training,  but 
some  evidence  that  the  training  took 
place  would  have  to  be  produced  upon 
request.  A  serial  log  with  the  employee's 
signature  is  an  acceptable  practice. 

To  assist  mine  operatora  with  the 
proposed  training  requirement,  it  is 
MSHA's  intent  to  develop  an  instruction 
outline  that  mine  operatora  can  use  as 
a  guide  for  training  pereonnel. 
Instruction  materials  will  be  provided 
v^th  the  outline. 

Section  57.5071    Environmental 
Monitoring 

Operator's  Monitoring  Responsibility. 
Proposed  §  57.5071(a)  would  require 
that  mine  operatora  sample  their  mine 
environments  to  evaluate  environmental 
conditions  to  which  minera  are  exposed. 
It  is  proposed  that  sampling  be 
performed  as  often  as  necessary  to 
"effectively  evaluate" — under 
conditions  that  can  be  reasonably 
anticipated  in  the  mine — (1)  Whether 
the  dpm  concentration  in  any  area  of  the 
mine  where  minera  normally  work  or 
travel  exceeds  the  applicable  limit;  and 
(2)  the  average  full  shift  airborne 
concentration  at  any  position  or  on  any 
person  designated  by  the  Secretary. 

There  are  two  important  aspects  of 
this  proposed  operator  monitoring 
requirement.  First,  it  would  clarify  that 
it  is  the  responsibility  of  mine  operatora 
to  be  aware  of  the  concentrations  of 
dpm  in  all  areas  of  the  mine  where 
minera  normally  vrotk  or  travel,  so  as  to 
know  whether  action  is  needed  to 
ensure  that  the  concentration  is  kept 
below  the  applicable  limit.  Secondly, 
this  requirement  would  ensure  spedal 
attention  to  locations  or  persons  known 
to  MSHA  to  have  a  significant  potential 
for  overenMsure  to  dpm. 

The  obUgatjon  of  operatora  to 
"effectively  evaluate"  concentrations  in 
a  mine  is  a  sei>arate  obUgation  &t>m  that 
to  keep  dpm  levels  below  the 
established  limit,  and  can  be  the  basis 
of  a  separate  citation  fit>m  MSHA.  The 
proposed  rule  is  performance-oriented 
in  that  the  regularity  and  methodology 
used  to  make  this  evaluation  are  not 
specified.  However.  MSHA  expects 
mine  operatora  to  sample  with  such 
frequency  that  they  and  the  minera 
working  at  the  mine  site  are  aware  of 


dpm  levels  in  their  work  environment. 
In  this  regard.  MSHA's  own 
measurements  will  assist  the  Agency  in 
verifying  the  effectiveness  of  an 
operator's  monitoring  program.  If  an 
operator  is  "effectively  evaluating"  the 
concentration  of  dpm  at  designated 
positions,  for  example.  MSHA  would 
not  expect  to  regularly  record 
concentrations  above  the  limit  when  it 
samples  at  that  location.  If  MSHA  does 
find  such  a  problem,  it  will  investigate 
to  determine  how  frequently  an  operator 
is  sampling,  where  the  operator  is 
sampling,  and  what  methodology  is 
being  u»ed,  so  as  to  determine  whether 
the  obUgation  in  this  section  is  being 
hUfiUed. 

MSHA  proposed  a  performance- 
oriented  operator  sampling  requirement 
in  its  recent  proposed  rule  on  noise,  and 
is  seeking  some  consistency  of  approach 
in  this  regard  for  imiform  health 
standards. 

Operator  Monitoring  Methods.  The 
proposed  rule  requires  that  full-shift 
diesel  particulate  concentrations  be 
determined  during  periods  of  normal 
production  or  normal  woric  activity,  in 
areas  where  minera  work  or  travel.  The 
proposed  rule  does  not  specify  a 
particular  monitoring  method  or 
frequency:  rather,  the  proposal  is 
performance-oriented.  Operatora  may,  at 
their  discretion,  conduct  their 
monitoring  using  the  same  sampling 
and  analytical  method  as  MSHA.  or  they 
may  use  any  other  method  that  enables 
that  mine  to  "effiectively  evaluate"  the 
concentrations  of  dpm.  Monitoring 
performed  to  verify  the  effectiveness  of 
a  diesel  particulate  control  plan  would 
probably  meet  the  obUgation  under 
proposed  §  57.5071  if  it  is  done  virith 
enough  sufficiency  to  meet  the 
obUgation  under  proposed  §  7.5062(c). 

As  discussed  in  connection  with 
proposed  §  57.5061.  MSHA  intends  to 
use  NIOSH  Method  5040.  the  sampling 
and  analytical  method  that  NIOSH  has 
developed  for  acciuetely  determining 
the  concentration  of  total  carbon. 
Operatora  are  also  required  to  use  the 
TC  method  for  verify^g  the 
effectiveness  of  dpm  control  plans,  as 
discussed  in  connection  with  proposed 
§  57.5062.  But  the  method  may  not  be 
necessary  to  effectively  evaluate  dpm  in 
some  mines.  For  example,  dpm 
measurements  in  limestone,  potash  and 
salt  mines  could  be  determined  using 
the  RCD  method,  since  there  are  no 
large  carbonaceous  particles  present  that 
would  interfere  with  the  analysis.  Such 
estimates  can  be  useful  in  determining 
the  effectiveness  of  controls  and  where 
more  refined  measurements  may  be 
required. 


Of  course,  mine  operatora  using  the 
RCD.  or  size-selective  methods,  to 
monitor  their  diesel  particulate 
concentrations  would  have  to  convert 
the  results  to  a  TC  equivalent  to 
ascertain  their  exact  compUance  statiis. 
At  the  present  time,  MSHA  has  no 
conv«sion  tables  for  this  purpose.  In 
most  cases,  the  other  methods  will 
provide  a  good  indication  of  whether 
controls  are  working  and  whether 
further  action  is  required. 

Part  n  of  this  preamble  provides 
information  on  monitoring  methods  and 
their  constraints,  and  on  laboratory  and 
sampler  availabiUty. 

Oosennjtion  of  Monitoring.  Section 
103(c)  of  the  Mine  Act  requires  that: 

The  SecreUiy,  in  cooperation  with  the 
Secretary  of  Health.  Education,  and  Welfue. 
shall  issue  regulations  requiring  operators  to 
maintain  accurate  records  of  employee 
exposures  to  potentially  toxic  materials  or 
harmful  physical  agents  which  are  required 
to  lie  monitored  or  measured  under  any 
appUcable  mandatory  health  or  safety 
standard  promulgatwl  under  this  Act.  Such 
regulations  shall  provide  minen  or  their 
representatives  with  an  opportunity  to 
observe  such  monitoring  or  measuring,  and 
to  have  access  to  the  records  thereof.  

In  accordance  with  this  legal 
requirement,  proposed  $  57.5071(b) 
requires  a  mining  operator  to  provide 
affected  minera  and  their 
representatives  with  an  opportunify  to 
observe  ejqposure  monitoring  required 
by  this  sectitm.  Mine  operatora  must 
give  prior  notice  to  affected  minera  and 
their  representatives  of  the  date  and 
time  of  intended  monitc»ing. 

MSHA  has  proposed  identical 
language  in  a  supplement  to  its 
proposed  rule  on  noise  (62  FR  68468). 

Corrective  Action  if  Concentration  is 
Exceeded.  Proposed  §  57.5071(c) 
provides  that  if  any  monitoring 
performed  under  this  secticm  indicates 
that  the  appUcable  dpm  concentration 
limit  has  been  exceeded,  an  op«ator 
shall  initiate  corrective  action  by  the 
next  work  shift,  promptly  post  a  notice 
of  the  corrective  action  being  taken  and 
promptly  complete  such  corrective 
action. 

MSHA  welcomes  comments  as  to 
what  guidance  to  provide  with  respect 
to  the  obUgations  in  this  regard  where 
an  operator  is  not  using  the  total  carbon 
method.  MSHA  also  welcomes  comment 
as  to  whether  personal  notice  of 
corrective  action  would  be  more 
appropriate  than  posting,  given  the 
health  risks  involved. 

Tlie  Agency  wishes  to  emphasize  that 
operator  monitoring  of  dpm 
concentrations  woidd  not  take  the  place 
of  MSHA  sampling  for  compUance 
purposes;  rather,  this  requirement  is 
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designed  to  ensure  the  operator  checks 
dpm  concentrations  on  a  more  regular 
basis  than  it  is  possible  for  MSHA  to  do. 

Proposed  paragraph  (c)  provides  that 
if  sampling  results  indicate  the 
concentration  limit  has  been  exceeded 
in  an  area  of  a  mine,  an  operator  would 
initiate  corrective  action  by  the  next 
work  shift  and  promptly  complete  such 
action. 

In  certain  types  of  cases  (e.g.,  30  CFR 
75.323).  MSHA  has  required  that  when 
monitoring  detects  a  hazardous  level  of 
a  substance,  miners  must  be 
immediately  withdrawn  from  an  area 
until  abatement  action  has  been 
completed.  Although  MSHA  has  not 
proposed  such  action  in  this  case, 
MSHA  would  like  advice  from  the 
mining  community  on  whether  such  a 
practice  should  be  required  in  light  of 
the  evidence  presented  on  the  various 
risks  posed  by  exposure  to  diesel 
particulate,  lliere  is  good  evidence,  for 
example,  that  acute  short-term  increases 
in  exposure  can  pose  significant  risks  to 
miner  health. 

The  Agency  welcomes  comment  on 
whether  clarification  of  this  proposed 
requirement  is  necessary  in  light  of  the 
fact  that  operators  using  more  complex 
analytical  procedures  (e.g.,  the  total 
carbon  method)  may  not  receive  the 
results  for  some  time  period  after  the 
sampling  has  taken  place. 

Posting  of  Sample  Results.  Proposed 
§  57.5071(d)(1)  would  require  that 
monitoring  results  be  posted  on  the 
mine  bulletin  board  within  15  days  of 
receipt,  and  remain  posted  for  30  days. 
A  copy  of  the  results  would  be  provided 
to  the  authorized  miners'  representative. 
Posting  of  the  results  would  ensure  that 
miners  are  kept  aware  of  the  hazard  so 
they  can  actively  participate  in  efforts  to 
control  dpm. 

Retention  of  Sample  Results. 
Proposed  §  57.5071(d)(2)  would  require 
that  records  of  the  sampling  method  and 
the  sample  results  themselves  be 
retained  by  operators  for  five  years.  This 
is  because  the  results  from  a  monitoring 
program  can  provide  insight  as  to  the 
effectiveness  of  controls  over  time  and 
provide  a  history  of  occupational 
exposures  at  the  mine.  MSHA  would 
welcome  comment  on  the  sample 
retention  period  appropriate  for  the 
risks  involved. 

Section  57.5075    Diesel  Particulate 
Records 

Various  recordkeeping  requirements 
are  set  forth  in  provisions  of  the 
proposed  rule.  For  the  convenience  of 
the  mining  community,  these 
requirements  are  also  listed  in  a  table 
entitled  "Diesel  Particulate 
Recordkeeping  Requirements,"  which 


can  be  found  in  proposed  §  57.507S(a). 
Each  row  involves  a  record  that  must  be 
kept.  The  section  requiring  the  record  be 
kept  is  noted,  along  with  the  retention 
time.  MSHA  would  welcome  input  from 
the  mining  community  as  to  whether  it 
likes  this  approach  or  finds  it 
duplicative  or  confusing. 

Location  of  Records.  Proposed 
§  57.5075(b)(1)  would  provide  that  any 
record  which  is  required  to  be  retained 
at  the  mine  site  may  be  retained 
elsewhere  if  it  is  immediately  accessible 
from  the  mine  site  by  electronic 
transmission.  Compliance  records  need 
to  be  where  an  inspector  can  view  them 
during  the  course  of  an  inspection,  as 
the  information  in  the  records  may 
determine  how  the  inspection  proceeds. 
If  the  mine  site  has  a  fax  machine  or 
computer  terminal,  there  is  no  reason 
why  the  records  cannot  be  maintained 
elsewhere.  MSHA's  approach  in  this 
regard  is  consistent  with  Office  of 
Management  and  Budget  Circular  A- 
130. 

MSHA  encourages  mine  operators 
who  store  records  electronically  to 
provide  a  mechanism  which  will  allow 
the  continued  storage  and  retrieval  of 
records  in  the  year  2000. 

Records  Access.  Proposed 
§  57.5075(b)  also  covers  records  access. 
Consistent  with  the  statute,  upon 
request  bom  an  authorized 
representative  of  the  Secretary  of  Labor, 
the  Secretary  of  Health  and  Human 
Services,  or  from  the  authorized 
representative  of  miners,  mine  operators 
are  to  promptly  provide  access  to  any 
record  listed  in  the  table  in  this  section. 
A  miner,  former  miner,  or,  with  the 
miner's  or  former  miner's  written 
consent,  a  personal  representative  of  a 
miner,  is  to  have  access  to  any  exposure 
record  required  to  be  maintained 
pursuant  to  §  57.5071  to  the  extent  the 
information  pertains  to  the  miner  or 
former  miner.  Upon  request,  the 
operator  must  provide  the  first  copy  of 
such  record  at  no  cost.  Whenever  an 
operator  ceases  to  do  business,  that 
operator  would  be  required  to  transfer 
all  records  required  to  be  maintained  by 
this  part  to  any  successor  operator. 

General  Effective  Date.  Tne  proposed 
rule  provides  that  unless  otherwise 
specified,  its  provisions  take  effect  60 
days  after  the  date  of  promulgation  of 
the  final  rule.  Thus,  for  example,  the 
requirements  to  implement  certain  work 
practice  controls  (e.g.,  fuel  type)  would 
go  into  effect  60  days  after  the  final  rule 
is  published. 

A  number  of  provisions  of  the 
proposed  rules  contain  separate 
effective  dates  that  provide  more  time 
for  technical  support.  For  example,  the 
initial  concentration  limit  for 


underground  metal  and  nonmetal  mines 
would  be  delayed  for  18  months. 

A  general  outline  of  effective  dates  is 
contained  in  Question  and  Answer  10  in 
Part  I  of  this  preamble. 

V.  Adequacy  of  Protection  and 
FeuibiUty  of  Propoaed  Rule 

The  Mine  Act  requires  that  in 
promulgating  a  standard,  the  Secretary, 
based  on  the  best  available  evidence, 
shall  attain  the  highest  degree  of  health 
and  safety  protection  for  the  miner  with 
feasibility  a  consideration. 

Overview 

This  part  begins  with  a  summary  of 
the  pertinent  legal  requirements, 
followed  by  a  general  profile  of  the 
economic  health  and  prospects  of  the 
metal  and  nonmetal  mining  industry. 

The.  discussion  then  turns  to  the 
proposed  rule  for  underground  metal 
and  nonmetal  mines.  MSHA  is 
proposing  to  estabUsh  a  concentration 
limit  for  dpm.  supplemented  by 
monitoring  and  training  requirements. 
An  operator  in  the  metal  and  nonmetal 
sector  would  have  the  flexibility  to 
choose  any  type  or  combination  of 
engineering  controls  to  keep  dpm  levels 
at  or  below  the  concentration  limit.  In 
addition,  the  proposed  rule  would 
require  this  sector  to  implement  certain 
work  practices  that  help  reduce  dpm 
concentrations — practices  similar  to 
those  already  required  in  the 
underground  coal  mining  industry. 
Miner  hazard  awareness  training  would 
also  be  required. 

This  part  evaluates  the  proposed  rule 
for  underground  metal  and  nonmetal 
mines  to  ascertain  if.  as  required  by  the 
statute,  it  achieves  the  highest  degree  of 
protection  for  underground  metal  and 
nonmetal  miners  that  is  feasible,  both 
technologically  and  economically,  for 
underground  metal  and  nonmetal  mine 
operators  to  provide.  Some  significant 
alternatives  to  the  proposed  rule  were 
also  reviewed  in  this  regard — for 
example,  reducing  the  concentration 
hmit  or  the  time  permitted  to  come  into 
compliance  with  the  limit.  Based  on  the 
best  evidmce  available  to  MSHA  at  this 
time,  the  Agency  has  tentatively 
concluded  that  the  proposed  rule  for  the 
underground  metal  and  nonmetal  sector 
meets  the  statutory  requirements.  The 
Agency  has  also  tentatively  Concluded 
that  the  alternatives  considered  are  not 
feasible  for  underground  metal  and 
nonmetal  mine  operators  as  a  whole — 
for  technological  reasons,  economic 
reasons,  or  both. 

An  Appendix  to  this  part  provides 
additional  information  about  an 
approach  to  simulating  the  dpm 
reduction  in  mines  that  can  be  achieved 
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with  various  types  of  controls.  Some 
simulations  using  this  model  were 
among  the  facts  considered  by  MSHA  in 
reaching  its  tentative  conclusions  about  - 
the  feasible  concentration  limit  in 
imderground  metal  and  nonmetal 
mines. 

Pertinent  Legal  Requirements 

Section  101(a)(6)(A)  of  the  Federal 
Mine  Safety  and  Health  Act  of  1977 
(Mine  Act]  states  that  MSHA's 
promulgation  of  health  standards  must: 

*  *  *  (A)dequately  assure,  on  the  basis  of 
the  best  available  evidence,  that  no  miner 
will  suffer  material  impainnent  of  health  or 
functional  capacity  even  if  such  miner  has 
regular  exposure  to  the  hazards  dealt  with  by 
such  standard  for  the  period  of  his  working 
Ufe. 

The  Mine  Act  also  specifies  that  the 
Secretary  of  Labor  (Secretary),  in 
promulgating  mandatory  standards 
pertaining  to  toxic  materials  or  harmful 
physical  agems,  base  such  standards 
upon: 

*  *  •  IRIesearch,  demonstrations, 
experiments,  and  such  other  information  as 
may  be  appropriate.  In  addition  to  the 
attainment  of  the  highest  degree  of  health 
and  safety  protection  for  the  miner,  other 
considerations  shall  be  the  latest  available 
scientific  data  in  the  field,  the  feasibility  of 
the  standards,  and  experience  gained  under 
this  and  other  health  and  safety  laws. 
Whenever  practicable,  the  mandatory  health 
or  safety  standard  promulgated  shall  be 
expressed  in  terms  of  objective  criteria  and 
of  the  f>erformance  desired.  (Section 
101(a)(6)(A)l. 

Thus,  the  Mine  Act  requires  that  the 
Secretary,  in  promulgating  a  standard, 
based  on  the  best  available  evidence, 
attain  the  highest  degree  of  health  and 
safety  protection  for  the  miner  with 
feasibility  a  consideration. 

In  relation  to  feasibility,  the 
legislative  history  of  the  Mine  Act  states 
that: 

*  *   *  This  section  further  provides  that 
"other  considerations"  in  the  setting  of 
health  standards  are  "the  latest  available 
scientific  data  in  the  field,  the  feasibility  of 
the  standards,  and  experience  gained  under 
this  and  other  health  and  safety  laws."  While 
feasibility  of  the  standard  may  be  taken  into 
consideration  with  respect  to  engineering 
controls,  this  factor  should  have  a 
substantially  less  significant  role.  Thus,  the 
Secretary  may  appropriately  consider  the 
State  of  the  engineering  art  in  industry  at  the 
time  the  standard  is  promulgated.  However, 
as  the  circuit  courts  of  appeal  have 
recognized,  occupational  safety  and  health 
statutes  should  be  viewed  as  "technology- 
forcing"  legislation,  and  a  proposed  health 
standard  should  not  be  rejected  as  infeasible 
when  the  necessary  technology  looms  in 
today's  horizon.  AFL-CIO  v.  Brennan,  530 
F.2d  109  (1975);  Society  of  the  PlasUcs 
Industry  V.  OSHA.  509  F.2d  1301,  cert, 
denied.  427  U.S.  992  (1975). 


Similarly,  information  on  the  economic 
impact  of  a  health  standard  which  is 
provided  to  the  Secretary  of  Labor  at  a 
hearing  or  during  the  public  comment 
period,  may  be  given  weight  by  the  Secretary. 
In  adopting  the  language  of  [this  section],  the 
Committee  wishes  to  emphasize  that  it  rejects 
the  view  that  cost  benefit  ratios  alone  may  be 
the  basis  for  depriving  miners  of  the  health 
protection  which  the  law  was  intended  to 
insure.  S.  Rep.  No.  95-181. 95th  Cong.,  1st 
Sess.  21  (1977). 

Court  decisions  have  clarified  the 
meaning  of  feasibility.  The  Supreme 
Court,  in  Anrerican  Textile 
Manufacturers'  Institute  v.  Donovan 
(OSHA  Cotton  Dust).  452  U.S.  490, 101 
S.  Ct.  2478  (1981),  defined  the  word 
"feasible"  as  "capable  of  being  done, 
executed,  or  effected."  The  Court  stated 
that  a  standard  would  not  be  considered 
economically  feasible  if  an  entire 
industry's  competitive  structure  was 
threatened.  According  to  the  Court,  the 
appropriate  inquiry  into  a  standard's 
economic  feasibility  is  whether  the 
standard  is  capable  of  being  achieved. 

Courts  do  not  expect  hard  and  precise 
predictions  from  agencies  regarding 
feasibility.  Congress  intended  for  the 
"arbitrary  and  capricious  standard"  to 
be  applied  in  judicial  review  of  MSHA 
rulemaking  (SJiep.  No.  95-181,  at  21.) 
Under ihis  standard,  MSHA  need  only  - 
base  its  predictions  on  reasonable 
inferences  drawn  bom  the  existing  facts. 
MSHA  is  required  to  produce 
reasonable  assessment  of  the  Ukely 
range  of  costs  that  a  new  standard  will 
have  on  an  industry.  The  agency  must 
also  show  that  a  reasonable  probability 
exists  that  the  typical  firm  in  an 
industry  will  be  able  to  develop  and 
install  controls  that  will  meet  the 
standard.  See,  Citizens  to  Preserve 
Overton  Park  v.  Volpe.  401  U.S!  402,  91 
S.  Ct.  814  (1971);  Baltimore  Gas  S- 
Electric  Co.  v.  NRDC.  462  U.S.  87  103 
S.  Ct.  2246,  (1983):  Motor  Vehicle 
Mqnufacttirers  Assn.  v.  State  Farm 
Mutual  Automobile  Insurance  Co.,  463 
U.S.  29, 103  S.  Ct.  2856  (1983); 
International  Ladies'  Garment  Workers' 
Union  v.  Donovan,  722  F.2d  795,  232 
U.S.  App.  D.C.  309  (1983),  cert,  denied, 
469  U.S.  820  (1984);  Bowen  v.  American 
Hospital  Assn.,  476  U.S.  610,  106  S.  Ct. 
2101  (1986). 

In  developing  a  health  standard, 
MSHA  must  show  that  modem 
technology  has  at  least  conceived  some 
industrial  strategies  or  devices  that  are 
likely  to  be  capable  of  meeting  the 
standard,  and  which  industry  is 
generally  capable  of  adopting.  United 
Steelworkers  of  America  v.  Marshall, 
647  F.2d  1189,  (D.C.  Cir.  1980)  at  1272. 
If  only  the  most  technologically 
advanced  companies  in  an  industry  are 


capable  of  meeting  the  standard,  then 
that  would  be  sufficient  demonstration 
of  feasibility  (this  would  be  true  even  if 
only  some  of  the  operations  met  the 
standard  for  some  of  the  time). 
American  Iron  and  Steel  Institute  v. 
OSHA,  577  F.  2d  825.  (3d  Qr.  1978);  see 
also.  Industrial  Union  Department,  AFL- 
CIO  v.  Hodgson,  499  F.  2d  467  (1974). 

Industry  profile.  The  industry  profile 
provides  background  information 
describing  the  structure  and  economic 
characteristics  of  the  metal  and 
nonmetal  mining  industry.  This 
information  was  considered  by  MSHA 
as  appropriate  in  reaching  tentative 
conclusions  about  the  economic 
feasibility  of  various  regulatory 
alternatives.  MSHA  welcomes  the 
submission  of  additional  economic 
information  about  the  metal  and 
nonmetal  mining  industry,  and  about 
imderground  mining  in  particular,  that 
will  help  it  make  final  determinations 
about  the  economic  feasibility  of  the 
proposed  rule. 

This  profile  provides  data  on  the 
number  of  mines,  their  size,  the  number 
of  employees  in  each  segment,  as  well 
as  selected  market  characteristics.  It 
does  not  provide  information  about  the 
use  of  diesel  engines  in  the  industry; 
information  in  that  regard  was  provided 
in  the  first  section  of  part  D  of  this 
preamble. 

Overall  mining  industry.  MSHA 
divides  the  mining  Industry  Into  two 
major  segments  based  on  commodity: 
The  coal  industry  and  the  metal  and 
nonmetal  (M/NM)  mining  industry. 
These  ma)or  industry  s^ments  are 
further  divided  based  on  type  of 
operations  (underground  mines,  surface 
mines,  and  independent  mills,  plants, 
shops,  and  yards).  MSHA  maintains  its 
own  data  on  mine  type,  size,  and 
employment.  MSHA  also  collects  data 
on  the  number  of  contractors  and 
contractor  employees. 

MSHA  categorizes  mines  as  to  size 
based  on  employment.  Over  the  past  20 
years,  for  rulemaking  purposes.  MSHA 
has  consistently  defined  small  mines  to 
be  those  having  fewer  than  20 
employees  and  large  mines  to  be  those 
having  at  least  20  employees.  For  this 
Preliminary  Regulatory  Economic 
Analysis  and  Initial  Regulatory 
Flexibility  Analysis.  MSHA  will 
continue  to  use  this  small  mine 
definition.  However,  for  the  purposes  of 
the  Small  Business  Regulatory 
Enforcement  Fairness  Act  (SBREFA) 
amendments  to  the  Regulatory 
Flexibility  Act  (RFA).  MSHA  has  also 
included  SBA's  definition  of  small  (500 
or  fewer  employees)  in  the  evaluation  of 
impacts. 
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Table  V-l  presents  tbe  number  of 
small  and  large  M/NM  mines  and  tbe 
corresponding  number  of  miners, 
excluding  contractors,  by  major  industry 
segment  and  mine  type.  Table  V-l  uses 
three  size  classes:  Less  than  20 
employees  (MSHA's  definition  of 


small).  20  to  500  employees  (also  small 
by  SBA's  definition,  but  not  by 
MSHA's),  and  over  500  employees. 
Table  V-2  presents  similar  MSHA  data 
on  the  numbers  of  independent 
contractors  and  the  corresponding 
numbers  of  employees  by  the  size  of  the 


operation,  based  on  employment.  Table 
V-3  shows  numbers  of  M/NM  mines 
and  workers  by  class  of  commodity 
produced. 


BIUINQ  COM  451»-«3-# 
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Table  V-l:   Distribution  of  Operations  and  Employment  (excluding 
contractors)  by  Mine  Type  and  Size 


Min* 

Typ« 

S 

ize  of  M/NM  Mine 

Less  than  20 
Employees 

20  to  500* 
Employees 

Over  500* 
Employees 

All  M/NM  Mines 

Mines 

Miners 

Mines 

Miners 

Mines 

Miners 

Mines 

Miners  1 

Under- 
groxind 

130 

1,103 

124 

10,152 

7 

6.531 

261" 

17,786 

Surface 

8,781 

48,924 

1,175 

63,753 

18 

16.723 

9.974 

129,400 

Shop/Yd/ 
Mill/Pit 

284 

2,195 

212 

15,792 

4 

2,584 

500 

20,571 

Office 
Workers 

8,422 

16,244 

^ 

2,389 

. 

27,055 

1  Total 
1  M/NM 

9,195 

60,644 

1,511 

105,941 

29 

28,227 

10,735 

194,812 

(*)   Based  on  MSHA's  traditional  definition,  large  mines  include  all  mines 
with  employees  of  20  or  greater. 

Source:   U.S.  Department  of  Labor,  Mine  Safety  and  Health  Administration, 
Office  of  Standards,  Regulations,  auid  Variances,  based  on  preliminary  1996 
MIS  data  (quarter  1  -  quarter  4,  1996) . 
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Table  V-2; 
Operation 


Distribution  of  Contractors  and  Contractor  Bnployment  by  Size  of 


Contractors 

Size  of  Contractor 

1 

Less  than  20 
Bnployees 

20  to  500* 
Employees 

Over  500* 
Employees 

All 
Contractors 

Mines 

Miners 

Mines 

Miners 

Mines 

Miners 

Mines 

Miners 

Firms 

2,621 

13.058 

340 

18,810 

1 

897 

2,962 

32.765 

Office 
Workers 

691 

. 

902 

. 

140 

1.733 

Total 
Contractors 

2.621 

13.749 

340 

19.712 

1 

1.037 

2.962 

34.498 

{*)       Based  en  MSHA's  traditional  definition,  large  contractors  include  all 
contractors  with  employees  of  20  or  greater. 


Source:   U.S.  Department  of  Labor.  Mine  Safety  and  Health  Administration. 
Office  of  Standards.  Regulations,  euid  Varieuices.  based  on  preliminary  1996 
MIS  data  (quarter  1  -  quarter  4.  1996). 
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TaJDle  V-3:   Estimated  Distribution  of  Metal  and  Nonmetal  Mines  aoid  Miners 


Comnodity 

•■ 

Size  of  M/NM  Mine 

All 
M/NM  Mines 

Less  than  20 
Employees 

20  to  500* 
Employees 

Over  500* 
Bnployees 

Mines 

Workers 

Mines 

Workers 

Mines 

Workers 

Mines 

Workers 

Metal 

175 

1,191 

167 

21,944 

25 

24,417 

367 

47,552 

Non-Metal 

542 

3,471 

225 

21,685 

4 

3,810 

771 

28,966 

Stone 

2.619 

22,838 

889 

53.413 

0 

0 

3,508 

76,251 

Sand/ 
Gravel 

5,859 

33,144 

230 

8,899 

0 

0 

6,089 

42,043 

Total 

9.195 

60,644 

1.511 

105,941 

29 

28,227 

10,735 

194,812  1 

(*)   Based  on  MSHA's  traditional  definition,  large  mines  include  all  mines  with 
employees  of  20  or  greater. 

Source:   MSHA's  Office  of  Standards.  Regulations,  and  Variances.   Baqployment 
figures  includes  office  workers. 


Cod*  4S1»-«S-C 

Undeiffound  M/NM  Mines  That  Use 
Diesel  Powered  Equipment 

Impacted  Mines  by  Size.  A  January 
1998  count  of  diesel  powered 
equipment  performed  by  MSHA's  Metal 
and  Nonmetal  inspectois  shows  that  203 
of  the  261  undergroimd  M/NM  mines 
(about  78  percent)  regularly  use  diesel 
powered  equipment.  Table  V-4  shows 
the  203  imderground  M/NM  mines  that 
use  diesel  powered  equipment,  by  size 
and  subsector. 

Based  on  MSHA's  traditional 
definition  of  a  small  mine  (fewer  than 


20  employees).  Table  V-4  shows  that  of 
the  203  undergroimd  M/NM  mines,  82 
mines  (40  percent)  are  small  mines  and 
121  mines  (60  percent)  are  large  mines. 
Small  mines  employ  about  4  percent  of 
the  workforce  (849  employees),  while 
large  mines  employ  about  96  percent  of 
the  workforce  (18,073  employees). 

Based  on  SBA's  definition  of  a  small 
mine  (500  or  fewer  employees),  196 
mines  (97  percent)  are  considered  small 
and  7  mines  (3  percent)  are  large.  Under 
this  definition,  small  mines  employ  65 
percent  of  the  workforce  (12,391 
employees),  while  large  mines  employ 


35  percent  of  the  workforce  (6,531 
employees). 

bnpacted  Mines  by  Commodity.  The 
M/NM  mining  industry  consists  of 
about  70  different  commodities  that  can 
be  classified  into  four  commodity 
categories:  Metals,  norunetals,  stone, 
and  sand  and  gravel.  Some  examples  of 
metab  mines  are  gold,  silver,  and 
copper,  while  some  examples  of 
norunetals  mines  are  potash,  salt,  and 
trona.  Examples  of  stone  mines  are 
limestone,  marble,  and  granite.  Table  V- 
4  also  presents  the  numbers  of 
underground  mines  opoators  by  these 
four  categories. 
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Table  V-4:  Number  of  Undergroxind  Metal  and   Nonmetal  Mines  and  Miners 
that  Use  Diesel  Powered  Equifnnent  by  Conmodity  aund  Size  Category 


Conunodity 

Size  of  Underground  M/NM  Mine 

underground 
M/NM  Mines 

Less  than  20 
Employees 

20  to  500* 
Employees 

Over  500* 
Employees 

That  Use 
Diesel  Equip. 

Mines 

Workers 

Mines 

Workers 

Mines 

Workers 

Mines 

Workers 

Metal 

15 

103 

44 

4,691 

4 

2.517 

63 

7.311 

Non- 
Netal 

15 

100 

29 

4.645 

3 

4,014 

47 

8.759 

Stone 

52 

646 

41 

2.206 

0 

0 

93 

2,852 

Sand/ 
Gravel 

0 

0 

0 

0 

0 

0 

0 

0 

Total 

82 

849 

114 

11,542 

7 

6.531 

203 

18,922  1 

(*)   Based  on  MSHA's  traditional  definition,  large  mines  include  all 
mines  with  enployees  of  20  or  greater. 

Source:   MSHA's  Metal  and  Nonmetal  inspectors  cotint  of  underground 
Metal  auid  Nonmetal  mines  that  use  diesel  powered  equi£»nent.   Includes 
office  workers. 


There  are  no  underground  mine 
operators  using  diesel  powered 
equipment  that  are  classified  as  sand  or 
gravel.  A  substantial  portion  of  such 
small  underground  mine  operators, 
however,  are  classified  as  stone,  using 
either  MSHA's  definition  or  SBA's 
definition  of  a  small  mine.  Large 
underground  mine  operators  that  use 
diesel  powered  equipment  are 
predominantly  classified  as  metal  or 
nonmeUl.  By  MSHA's  definition  of  a 
large  mine  (those  that  employ  20  or 
more),  two  thirds  (66  percent)  of  large 
mines  are  classified  as  metal  or 
nonmetal.  With  respect  to  SBA's 
definition  of  a  large  mine  (those  that 
employ  over  500).  all  large  underground 
mine  operators  that  use  diesel  powered 
equipment  are  classified  as  either  metal 
or  nonmetal. 

Structure  of  Underground  M/NM  Mining 
Subsectors 

MetaJ  mining.  Metal  mining  in  the 
U.S.  consists  of  about  25  different 
commodities.  Most  metal  commodities 
include  only  one  or  two  mining 
operations.  As  is  shown  in  Table  V-3. 
metal  mining  operations  represent  3 
percent  of  the  M/NM  mines;  employ  24 


percent  of  the  M/NM  miners:  and 
account  for  33  percent  of  the  value  of 
M/NM  mineral  produced  in  the  U.is. 
(U.S.  Geological  Survey,  1997,  p.  6).  By 
MSHA's  definition,  48  percent  of  the 
metal  mining  operations  are  small. 
Among  undeiground  M/NM  mines 
using  diesel  powered  equipment.  Table 
V-4  shows  that  metal  mining  operations 
represent  31  percent  of  mines  and  39 
percent  of  miners,  and  (by  MSHA's 
definition)  24  percent  are  small. 

Underground  metal  mining  uses  a  few 
basic  mining  methods,  such  as  stope. 
room  and  pillar,  and  block  caving. 
Larger  underground  metal  mines  use 
more  hydraulic  drills  and  track- 
mounted  haulage,  whereas  smaller 
underground  metal  mines  use  more 
hand-held  pneumatic  drills. 

Nonmetal  Mining  (Excluding  Stone. 
Sand  and  Gravel).  For  enforcement  and 
statistical  purposes,  MSHA  separates 
stone  mining  and  sand  and  gravel 
mining  from  other  nonmetal  mining. 
There  are  about  35  different  nonmetal 
commodities,  not  including  stone  or 
sand  and  gravel.  Overall  (Table  V-3). 
nonmetal  mining  operations  represent  7 
percent  of  the  M/NM  mines;  employ  15 
percent  of  the  M/NM  miners;  and 


account  for  35  percent  of  the  value  of 
M/NM  mineral  produced  in  the  U.S. 
(Ibid.,  p.  160, 162).  By  MSHA's 
definition.  70  percent  of  the  nonmetal 
mining  operations  are  small.  Among 
underground  M/NM  mines  using  diesel 
powered  equipment.  Table  V-4  shows 
that  nonmetal  mining  operations 
represent  23  percent  of  mines  and  46 
percent  of  miners,  and  (by  MSHA's 
definition)  32  percent  are  small. 

Nonmetal  mining  uses  a  wide  variety 
of  undergroimd  mining  methods.  For 
example,  potash  mines  use  continuous 
miners  similar  to  coal  mining;  oil  shale 
uses  in-situ  retorting;  and  gilsonite  uses 
hand-held  pneumatic  chippers.  Some 
nonmetal  commodities  use  kilns  and 
dryers  in  ore  processing.  Others  use 
crushers  and  mills  similar  to  metal 
mining.  Underground  nonmetal  mining 
operations  generally  use  more  block 
caving,  room  and  pillar,  and  retreat 
mining  methods;  less  hand-held 
equipment;  and  more  electrical 
equipment  than  metal  mining 
operations. 

Stone  Mining.  There  are  basically  only 
8  different  stone  commodities,  of  which 
7  are  further  classified  as  either 
dimension  stone  or  crushed  and  broken 
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stone.  Overall,  stone  mining  operations 
represent  33  percent  of  all  M/NM  mines; 
employ  39  percent  of  the  M/NM  miners; 
and  account  for  19  percent  of  the  value 
of  M/NM  mineral  produced  in  the  U.S. 
By  MSHA's  definition,  75  percent  of  the 
stone  mining  operations  are  small. 
Among  underground  M/NM  mines 
using  diesel  powered  equipment,  stone 
mining  operations  represent  46  percent 
of  mines  and  15  percent  of  miners,  and 
(by  MSHA's  definition)  56  percent  are 
small. 

Sand  and  Gravel  Mining.  Although  57 
percent  of  all  M/NM  mines  are  sand  and 
gravel  operations,  these  are  all  surface 
mines.  No  sand  and  gravel  mines  will  be 
affected  by  this  regulation. 

Economic  Characteristics  of  the  M/NM 
Mining  Industry 

Overview.  The  1996  value  of  all  M/ 
NM  mining  output  was  $38  billion 
[Ibid.,  p.  6).  Metal  mining,  which 
includes  metals  such  as  aluminum, 
copper,  gold,  and  iron,  contributed 
$12.5  biUion  to  this  total.  Nonmetal 
mining,  which  includes  commodities 
such  as  clay,  phosphate  rock,  salt,  and 
soda  ash,  was  valued  at  $13.3  milUon. 
Stone  mining  contributed  $7.4  bilUon, 
and  sand  and  gravel  contributed  $4.8 
billion  to  this  total. 

Hie  entire  M/NM  mining  industry  is 
markedly  diverse,  not  only  in  terms  of 
the  breadth  of  minerals  but  also  in  terms 
of  each  commodity's  usage.  For 
example,  metals  such  as  iron  and 
aluminum  are  used  to  produce  vehicles 
and  other  heavy  duty  equipment,  as 
well  as  consumer  goods  such  as 
household  equipment  and  beverage 
cans.  Other  metals,  such  as  uranium  and 
titanium,  have  limited  uses.  Nonmetals 
like  cement  are  used  in  construction, 
while  salt  is  used  in  a  variety  of  ways, 
including  as  a  food  additive  and 
highway  deicing.  Soda  ash,  phosphate 
rock,  and  potash  also  have  various 
commercial  uses.  Stone  and  sand  and 
.gravel  are  used  in  numerous  industries 
including  the  construction  of  roads  and 
buildings. 

A  detailed  financial  picture  of  the  M/ 
NM  mining  industry  is  difficult  to 
develop  because  most  mines  either  are 
.  privately  held  corporations  or  sole 
proprietorships  or  they  are  subsidiaries 
of  publicly  owned  companies.  Privately 
held  corporations  and  sole 
proprietorships  do  not  make  their 
financial  data  available  to  the  public; 
parent  companies  are  not  required  to 
separate  financial  data  for  subsidiaries 
in  their  reports  to  the  Securities  and 
Exchange  Commission.  As  a  result, 
financi^  data  are  available  for  only  a 
few  M/NM  companies,  and  these  data 
are  not  representative  of  the  entire 


industry.  Each  commodity  has  a  unique 
market  demand  structure.  The  following 
discussion  focuses  on  market  forces  on 
a  few  specific  commodities  of  the  M/ 
NM  industry. 

Metal  Mining.  Historically,  the  value 
of  metals  production  has  ejdiibited 
considerable  instability.  In  the  early 
1980's,  excess  capacity,  large 
inventories,  and  weak  demand 
depressed  the  international  market  for 
metals,  while  the  strong  dollar  placed 
U.S.  producers  at  a  competitive 
disadvantage  with  foreign  producers. 
Reacting  to  this,  many  metal  mining 
companies  reduced  work  forces, 
eliminated  marginal  facilities,  sold  non- 
core  businesses,  and  restructured.  At  the 
same  time,  new  mining  technologies 
were  developed,  and  wage  increases 
were  restrained.  As  a  result,  the  metal 
mining  firms  now  operating  are  more 
efficient  and  have  lower  break-even 
prices  than  those  that  operated  in  the 
1970's. 

Variations  in  the  prices  for  iron  and 
alloying  metals,  such  as  nickel, 
aluminum,  molybdenum,  vanadium, 
platinum,  and  lead,  coincide  closely 
with  fluctuations  in  the  market  fbr 
durable  goods,  such  as  vehicles  and 
heavy  duty  equipment.  As  a  result,  the 
market  for  these  metals  is  cyclical  in 
nature  and  is  impacted  directly  by 
changes  in  aggregate  demand  and  the 
economy  in  general.  Both  nickel  and 
aluminum  have  experienced  strong 
price  fluctuations  over  the  past  few 
years.  With  the  U.S.  and  world 
economies  improving,  however, 
demand  for  such  alloys  is  improving, 
and  prices  have  begun  to  recover.  It 
must  be  noted  that  primary  production 
of  aluminum  will  continue  to  be 
impacted  by  the  push  to  recycle. 

'ilie  U.S.  market  for  copper  and 
precious  metals,  such  as  gold  and  silver, 
is  uncertain,  which  makes  consistent 
production  growth  in  such  areas 
difficult.  U.S.  gold  production  in  1996 
was  estimated  at  slightly  above  1995 
levels,  which  maintains  the  U.S. 
position  as  the  world's  second  largest 
gold  producing  nation,  after  South 
Afiica.  U.S.  silver  production  in  1996 
increased  sUghtly  from  1995  levels  to 
equal  the  hi^est  production  since  1992. 
U.S.  copper  production  in  1996 
continued  its  modest  upward  trend, 
rising  to  1.9  milUon  metric  tons  (Ibid.  p. 
52). 

Overall,  the  1996  production  from  all 
metal  mining  is  estimated  to  decrease  by 
about  10  percent  bom  1995  levels;  1996 
estimates  put  capacity  utilization  at  84 
percent  (Ibid.,  p.  6).  MSHA  expects  that 
the  net  result  for  the  metal  mining 
industry  may  be  reduced  demand  but 
sustained  prices. 


Nonmetal  Mining.  Ma)or  commodities 
in  the  nonmetal  category  include  salt, 
clay,  phosphate  rock,  and  soda  ash. 
Market  demand  for  these  products  tends 
not  to  vary  greatiy  with  fluctuations  in 
aggregate  demand.  Stone  is  the  leading 
revenue  generator.  The  U.S.  is  the 
largest  producer  of  soda  ash  and  salt.  In 
1996;  the  U.S.  produced  10.1  million 
metric  tons  of  soda  ash,  valued  at  $778 
miUion,  and  40.1  million  metric  tons  of 
salt,  valued  at  $930  million  (Ibid.,  p. 
143).  Soda  ash  is  used  in  the  production 
of  glass,  soap,  detergents,  paper,  and 
food.  Salt  is  used  in  highway  deicing. 
food  production,  feedstock,  and  the 
chemical  industry.  Phosphate  rock  is 
used  primarily  to  manufacture  fertilizer. 
Approximately  42.5  million  metric  tons 
of  phosphate  rock,  valued  at  $900 
million,  was  produced  in  the  U.S.  in 
1996  (Ibid.,  p.  124).  The  remaining 
nonmetal  commodities,  which  include 
boron  fluorspar,  oil  shale,  and  other 
minerals,  are  typically  produced  by  a 
small  number  of  mining  operations. 

Stone  production  includes  granite, 
limestone,  marble,  slate,  and  other 
forms  of  crushed  and  broken  or 
dimension  stone.  Sand  and  gravel 
products  and  stone  products,  including 
cement,  have  a  cyclical  demand 
structure.  As  a  recession  intensifies, 
demand  for  these  products  sharply 
decreases.  Demand  for  stone, 
particularly  cement,  is  expected  to  grow 
by  as  mudi  as  3.0  percent,  and  demand 
for  sand  and  gravel  is  expected  to  grow 
by  as  much  as  1.2  percent  (Ibid.,  p.  145). 

Overall,  the  1996  production  from 
nonmetal  mining  was  estimated  to 
increase  by  4.5  percent  from  1995 
levels;  1996  estimates  put  capacity 
utilization  for  stone  and  earth  minerals 
at  about  91  percent  (Ibid.,  p.  6).  The  net 
result  for  the  nonmetal  mining  industry 
may  be  higher  demand  for  stone  and 
various  other  commodities,  as  well  as 
increased  prices. 

Adequacy  of  Miner  Protection         ' 
Provided  by  Proposed  Rule  in 
Underground  Metal  and  Nonmetal 
Mines.  In  evaluating  the  proposed  rule, 
it  should  be  remembered  that  MSHA 
has  measured  dpm  concentrations  in 
this  sector  as  high  as  5,570di>m  Mg/ni' — 
a  mean  of  830Df>M  fg/ni'.  See  Table  III- 
1  and  Figure  10-2  in  part  ni  of  the 
preamble.  As  discussed  in  detail  in  part 
in  of  the  preamble,  these  concentrations 
place  underground  metal  and  nonmetal 
miners  at  significant  risk  of  material 
impairment  of  their  health,  and  it  does 
not  appear  there  is  any  lower  boundary 
to  the  risk.  Accordingly,  in  accordance 
¥vith  the  sUtute,  the  Agency  has  to  set 
a  standard  which  reduces  these 
concentrations  as  much  as  is  both 
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technologically  and  economically 
feasible  for  this  sector  as  a  whole. 

In  this  sector,  the  Agency  is  proposing 
a  concentration  limit  on  dpm.  The 
proposed  concentration  limit  would  be 
expressed  in  terms  of  a  restriction  on 
the  amount  of  total  carbon  because  of 
the  measurement  system  which  N^HA 
proposes  to  utilize.  The  proposed  limit 
is  160it;  Mg/m' — die  equivalent  of 
200dpm  (tg/m^.  This  permits 
concentrations  of  diesel  particulate 
matter  in  this  sector  above  those  which 
MSHA  hopes  to  achieve  in  the 
underground  coal  sector  with  the  use  of 
95%  particulate  filter  technology,  as 
described  earUer  in  this  part. 

Accordingly,  the  Agency  has  explored 
some  significant  alternatives  to  the 
proposal  to  ascertain  if  additional 
protection  can  feasibly  be  provided  in 
this  sector. 

(1)  Establish  a  lower  concentration 
limit  for  underground  metal/ nonmetal 


mines.  Based  on  the  Agency's  risk 
assessment,  a  lower  concentration  limit 
would  provide  more  miner  protection. 
The  Agency  has  tentatively  concluded, 
however,  that  at  this  time  it  may  not  be 
feasible  for  the  underground  metal  and 
nonmetal  sector  to  reach  a  concentration 
limit  below  that  proposed.  The  evidence 
on  this  point  is  somewhat  mixed,  and 
comments  and  specific  examples  to 
illustrate  them  would  be  most  welcome. 

TechnologicaJ  feasibility  of  lower 
limit.  In  evaluating  whether  a  lower 
concentration  limit  is  feasible  for  this 
sector,  MSHA  has  considered  some 
examples  of  real-world  situations.  As 
described  in  more  detail  in  the 
Appendix  to  this  part,  MSHA  has 
developed  a  simulator  or  model  to 
estimate  the  ambient  dpm  that  would 
remain  in  a  mine  section  after  the 
application  of  a  particular  combination 
of  control  technologies.  The  model  uses 


a  spreadsheet  template  into  which  data 
can  be  entered:  the  formulae  in  the 
spreadsheet  (described  in  the  Appendix) 
instantly  make  the  calculations  and 
display  the  results.  This  model  is 
hereinafter  referred  to  as  "The 
Estimator". 

The  examples  presented  here  are 
based  on  data  from  several  imderground 
metal  and  nonmetal  mines.  The  first 
three  have  been  written  up  in  detail  and 
placed  into  MSHA's  record,  with  actual 
mine  identifien  removed;  the  fourth  is 
based  on  information  supplied  by 
inspectora.  and  all  available  data  is 
presented  here.  MSHA  had  picked  these 
mines  because  the  Agency  originally 
thought  the  conditions  there  were  such 
that  these  mines  would  have  great 
difficulty  in  controlling  dpm 
concentrations,  but  this  turned  out  to 
not  always  be  the  case. 


Figure  V-i  .—Work  Place  Emissions  Control  Estimator 

[Mine  Name:  Underground  Nonmetal  Mine  A] 


CohxTNi  A 


1.  MEASURED  OR  ESTIMATED  IN  MINE  DP  EXPOSURE  {itQ/m>) 

2.  VEHICLE  EMISSION  DATA 

EMISSIONS  OUTPUT  (gmmp-hr) 

VEHICLE  1     INDIRECT  INJECTION  0.3-0.5  gm/hp4v    FEL  ...„ 

VEHICLE  2    OLD  DIRECT  INJECTION  0.5-0.9  gm/rip4v    SCALER 
VEHICLES    NEW  DIRECT  INJECTION  0.1-0.4  gm/hp^    DRILL... 
VEHICLE  4    BOLTER  

VEHICLE  OPERATING  TIME  (hours) 

VEHICLE  1     FEL  _ 

VEHICLE  2    SCALER  

VEHICLE  3    DRILL  „ 

VEHICLE  4    BOLTER  

VEHICLE  HORSEPOWER  (Tp) 

VEHICLE  1     3  •  480    FEL  

VEHICLE  2    2  •  250    SCALER 

VEHICLE  3    2  •  250    DRIU 

VEHICLE  4    2  •  82    BOLTER 

SHIFT  DURATION  (hours) _„ 

AVERAGE  TOTAL  SHIFT  PARTICULATE  OUTPUT  (gm) „. 

3.  MINE  VENTILATION  DATA 

FUa  SHIFT  INTAKE  DIESEL  PARTTCULATE  CONCENTRATION  .... 

SECTION  AIR  QUANTITY  

AIRFLOW  PER  HORSEPOWER  

4.  CALCULATED  SWA  DP  CONCENTRATION  WITHOUT  CONTROLS 

5.  ADJUSTMENTS  FOR  EMiSSK)N  CONTROL  TECHNOLOGY 

ADJUSTED  SECTION  AIR  QUANTITY  „ , 

VENTILATION  FACTOR  (INITIAL  CFM/FINAL  CFM)  ..._ 

AIRFLOW  PER  HORSEPOWER  

OXIDATKM  CATALYTIC  CONVERTER  REDUCTION  (%) 

VEHKXEI  

VEHICLE  2    IF  USED  ENTER  0-20%  

VEHICLES  

VEHKXE4  „..„. 

NEW  ENGINE  EMISSKM  RATE  (gnVhp4v) 

VEHICLE  1  - 

VEHKXE  2    ENTER  NEW  ENGINE  EMISSION  (gmAp^ 

VEHICLES 

VEHICLE  4 

AFTERFILTER  OR  CAB  EFFIOENCY  (%) 

VEHKJLE  2    USE  iiwiMi  f^^ 

VEHK;LE  3    USE  50-80%  FOR  CABS :: 


760iig/m> 


0.3gm^hp-hr 
0.3gm/hp-hr 
0.3gm/hp-hr 
0.7grrVhp-hr 

6hours 
6  hours 
6  hours 
6  hours 

1440  hp 
500hp 
SOOhp 
164  hp 
Shows 
0.13  gnfVhp-hr 

SOiigftn* 
209000  dm 
SOdm/hp 


330000  dm 

0.63 

127dm/hp 

0% 
0% 
0% 
0% 

0.1  gm/hp^ 
0.1  gm/hp-hr 
0.1  gm^hp^v 
0.1  gmftf>-hr 

0% 
0% 
0% 
0% 
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Figure  V-i  .—Work  Place  Emissions  Control  Estimator— Continued 

[Mine  Name:  Underground  Norvnetal  Mine  A] 


Column  A 


6.  ESTIMATED  FULL  SHIFT  DP  CONCENTRATION 


194MgMt> 


The  mining  community  is  encouraged 
to  obtain  a  copy  of  the  Estimator  from 
MSHA  and  run  simulations  of  its  own 
in  individual  mines.  MSHA  would 
welcome  having  such  examples 
submitted  for  the  record  as  part  of 
comments  submitted  on  this  proposed 
rulemaking. 

The  first  example,  summarized  in 
Figure  V-1.  involves  a  section  of  an 
underground  salt  mine.  This  section  has 
9  diesel  engines,  most  of  them  very 
heavy  duty:  three  front  end  loaders  of 
480  hp  each,  2  scalers  and  2  drills  at 
250hp  each,  and  an  82  hp  bolter. 

Entered  in  section  1  of  the  figure  is 
the  measured  level  of  dpm.  760dpm  |ig/ 
m'.  This  measurement  reflects  the  fact 
that  the  equipment  was  all  equipped 
with  oxidation  catalytic  converters; 
otherwise,  the  measurement  would  have 
been  on  the  order  of  20%  higher. 

Entered  in  sections  2  and  3  is 
information  about  the  engines,  operating 
cycle,  horsepower,  shift  duration,  intake 
dpm  concentration,  and  ventilation 
currently  used  in  the  mine.  The  entries 


for  engines  of  a  similar  type  and 
horsepower  were  combined.  The  intake 
concentration  is  dpm  coming  from 
outside  the  section,  and  in  the  case  of 
these  examples  has  been  estimated  to  be 
about  SOdpm  (ig/m^.  This  information  is 
retained  by  the  Estimator  as  a  baseline 
against  which  to  compare  a  particular 
combination  of  proposed  controls. 

Sections  2  and  3  of  the  Estimator  also 
calculate  two  ratios  —  the  average  total 
shift  particulate  output,  and  the  airflow 
per  horsepower — that  provide  useful 
insights  into  what  controls  might  be 
available.  For  example,  in  this  case,  an 
airflow  of  80  cfm/hp  is  below 
recommended  levels,  suggesting  that  a 
ventilation  increase  should  be  part  of 
the  solution  to  the  high  dpm 
concentrations. 

The  controls  to  be  modeled  are 
entered  into  section  5  of  the  Estimator. 
In  this  example,  the  ventilation  is 
increased  enough  to  increase  the  airflow 
per  horsepower  to  127  cfrn/hp. 
Oxidation  catalytic  convertera  are 


already  on  the  equipment,  so  nothing 
can  be  added  in  that  regard.  In  the 
example,  all  9  engines  (grouped  into  4 
lines  by  combining  those  with  similar   - 
horsepower,  as  originally  entered) 
would  be  replaced  by  newer  engines 
with  lower  emission  rates.  No  filters  or 
cabs  would  be  used.  The  calculated 
result  is  an  ambient  dpm  concentration 
of  194DPM  Mg/n»'. 

This  mine  section  could  actually 
lower  its  dpm  concentrations  more 
using  different  combinations  of  controls. 
For  example,  using  80%  filters  on  the 
three  front-end  loaders  instead  of  new    ■ 
engines  would,  according  to  the 
Estimator,  result  in  an  ambient  dpm 
level  of  IGIdpm  iigfm^.  If  both  the  80% 
filters  and  new  engines  were  used,  the 
ambient  dpm  level  would  be  128di>m  pg/ 
m^.  Keep  in  mind  that  of  the  amount 
that  remains,  SOdpm  |ig/m^  comes  frt>m 
the  intake  to  the  section.  The  next  two 
studies  are  of  an  underground  limestone 
mine  that  operates  in  two  shifts:  one  for 
producticm,  and  one  for  support. 


Figure  V-2.— Work  Place  Emissions  Control  Estimator 
(Mine  Name:  Underground  Nonmetal  Mine  B  Produdion  Shiiq 


1.  MEASURED  OR  ESTIMATED  IN  MINE  DP  EXPOSURE  (iiQlm'  

2.  VEHICLE  EMISSION  DATA 

EMISSIONS  OUTPUT  (gnVhp-hr) 

VEHICLE  1     INDIRECT  INJECTION  0.3-0.5  gmftip-hr    FEL 


VEHICLE  2    OLD  DIRECT  INJECTION  0.5-0.9  gm/hp4ir    Tru*  1  . 
VEHICLES    NEW  DIRECT  INJECTION  0.1-0.4  gmmp-hr    Trw*2 
VEHICLE  4      


VEHICLE  OPERATING  TIME  (hours) 

VEHICLE  1     FEL  — . 

VEHICLE  2    Truck  1  

VEHICLE  3    Tnx*  2  

VEHICLE  4     „.. 

VEHICLE  HORSEPOWER  (hp) 

VEHICLE  1     FEL  

VEHICLE  2    Truck  1   : 

VEHICLE  3    Truck  2  

VEHICLE  4      . 

SHIFT  DURATION  (hours) 


AVERAGE  TOTAL  SHIFT  PARTICULATE  OUTPUT  (gm) 


3.  MINE  VENTILATION  DATA 

FULL  SHIFT  INTAKE  DIESEL  PARTICULATE  CONCENTRATION 
SECTION  AIR  QUANTITY  


AIRFLOW  PER  HORSEPOWER  

4.  CALCULATED  SWA  DP  CONCENTRATION  WITHOUT  CONTROLS 

5.  ADJUSTMENTS  FOR  EMISSION  CONTROL  TECHNOLOGY 


Cotumn  A 


S30|ig^m> 


0.1  gmAp- 

hr 
0.2  gm^ 

hr 
0.1  gm^hp- 

hr 
O.OgnWhp- 

hr 

9  hours 

9  hours 

9  hours 
Ohours 

315  hp 
250  hp 
330  hp 
Ohp 

10  hours 
0.09  gm/ 

hp-hr 

50  iiiQlm^ 
155000 

dm 
173cfcTVhp 
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Figure  V-3.— Work  Place  Emissrons  Control  Estimator— Continued 
(Mine  Name:  Underground  Nonmetal  Mine  B  Support  ShifQ 


ADJUSTED  SECTKX4  AIR  QUANTrTY 


VENTILATION  FACTOR  (INTTIAL  CFM/FINAL  CFM)  .. 
AIRFLOW  PER  HORSEPOWER  _.... 

OXIDATION  CATALYTYC  CONVERTER  REDUCTION  (%) 

VEHICLE  1      _ 

VEHICLE  2    IF  USED  ENTER  0-20%  

VEHICLES     ~ „...- 

VEHICLE  4      

NEW  ENGINE  EMISSION  RATE  (grrVtip^v) 

VEHICLE  1 


VEHICLE  2    ENTER  NEW  ENGINE  EMISSION  (grrVlip-hr) 

VEHICLES     

VEHICLE  4     _ 


AFTERFILTER  OR  CAB  EFFICIENCY  (%) 

VEHICLE  1    CABS _ .._ 

VEHICLE  2    USE  65-95%  FOR  AFTERFILTERS 

VEHICLE  3    USE  50-80%  FOR  CABS 

VEHICLE  4      

6.  ESTIMATED  FULL  SHIFT  DP  CONCENTRATION  


ColumnA 


155000 

cdn 
1.00 
173cfnVhp 

0% 
0% 
0% 
0% 

0.1  gm/hp- 

hr 
0.2gnVlip- 

hr 
0.1  gm/hp- 

hr 
O.OgnVhp- 

hr 

70% 

70% 

70% 

0% 

134|tg/mi 


VEHICLE  2    USE  65-95%  FOR  AFTERFILTERS 

VEHICLE  3    USE  50-80%  FOR  CABS 

VEHICLE  4     

6.  ESTIMATED  FULL  SHIFT  DP  CONCENTRATION  


ColumnA 


80% 
80% 
80% 
160)i(^m3 


Figure  V-3. — Work  Place  Emissions  Control  Estimator 

[Mine  Name:  Underground  Nonmetal  Mine  B  Support  Shift] 


1.  MEASURED  OR  ESTIMATED  IN  MINE  DP  EXPOSURE  (nQ/rvQ)  ._ „ 

2.  VEHICLE  EMISSION  DATA 

EMISSIONS  OUTPUT  (gnVfp^) 

VEHICLE  1     INDIRECT  II^JECTION  0.3-0.5  gm/tp^    Drill 

VEHICLE  2    OLD  DIRECT  INJECTION  0.5-0.9  gm^^>hr    BoNer  .. 

VEHICLE  3    NEW  DIRECT  INJECTION  0.1-0.4  gnVt^Mw    Scaler 

VEHICLE  4    Anio  

VEHICLE  OPERATING  TIME  (hours) 

VEHICLE  1     DriN  _ „ „ 

VEHICLE  3    Scaler  

VEHICLE  4    AfwO  „ .._....««»»._..«...^....m.... ......_..._„..„.... 

VEHICLE  HORSEPOWER  (hp) 

VEHICLE  1     Dr«  _ „ 

VEHICLE  2    Boiler 

VEHICLE  4    Anlo  

SHIFT  DURATION  (hours) „.„ 

AVERAGE  TOTAL  SHIFT  PARTICULATE  OUTPUT  (gm) 

3.  MINE  VENTILATION  DATA 

FULL  SHIFT  INTAKE  DIESEL  PARTICULATE  CONCENTRATION  . 

SECTION  AIR  QUANTITY  

AIRFLOW  PER  HORSEPOWER  

4.  CALCULATED  SWA  OP  CONCENTRATION  WITHOUT  CONTROLS 

5.  ADJUSTMENTS  FOR  EMISSION  CONTROL  TECHNOLOGY 

ADJUSTED  SECTION  AIR  QUANTPTY  

VENTILATION  FACTOR  (INfTIAL  CFM/FINAL  CFM)  

AIRFLOW  PER  HORSEPOWER  „ 

OXIDATION  CATALYTIC  CONVERTER  REDUCTION  {%) 

VEHICLE  1 

VEHICLE  2    IF  USED  ENTCR  0^20%'"!1"^ 

VEHICLES     

VEHICLE  4      „ „ 

NEW  ENGINE  EMISSION  RATE  (gnVhp4v) 

VEHICLE  1 

VEHICLE  2    ENTER  NEW  EhlGINEEMis^ 

VcHlCLC     3  ....aaaa. a  aaaaaaa ••••«••. .••a.»aa.»».  ..a.  a..a»..a.a.*aa  «...••..«  •.•••..«•. 

VEHICLE  4 

AFTERFILTER  OR  CAB  EFFICIENCY  (%) 

VEHICLE  1      


ColumnA 


600»tg/rn^ 


0.3gm/hp-hr 
0.6gnfVhp-hr 
0.7  gnrVhp-hr 
0.7gm/hp-hr 

Shours 
4  hours 
Shours 
4hours 

116  hp 
193  hp 
119  hp 
86  hp 
Shours 
0.39  grrVhp-hr 

155000  dm 
302  cfm^ 


156000  cfm 

1.00 

302  cfm/hp 

0% 
0% 
0% 
0% 

0.3gnfVhp4v 
0.6gnVhp-hr 
0.7gm/hp-tv 
0.7gm/hp-hr 

80% 


The  two  shifts  use  completely 
different  types  of  diesel-powered 
equipment. 

Figure  V-2  summarizes  the  study  of 
the  production  shift,  and  Figure  V-3 
siunmarizes  the  study  of  the  support 

shift. 

The  production  shift  already  has  low- 
emission  engines  on  the  three  pieces  of 
equipment  present — a  front-end  loader 
and  two  trucks,  as  well  as  oxidation 
catalytic  converters  on  each  engine. 

Its  ventilation  provides  173  cfrn/hp. 
Accordingly,  the  measured  dpm  for  this 


shift  is  only  alx>ut  SSOdpm  Mg/m^  With 
the  addition  of  a  cab  on  each  unit 
providing  roughly  70%  effectiveness 
(see  part  II  of  this  preamble  on  cab 
effectiveness),  the  ambient 
concentration  (to  which  the  equipment 
operator  would  be  exposed)  can  he 
reduced  to  134DPM  |ig/m^. 

In  the  case  of  the  support  shift,  the 
engines  do  emit  particulate  at  a  high 
rate;  but  they  all  are  low  horsepower 
engines,  and  all  have  oxidation  catalytic 
converters.  The  ventilation  is  the  same 
as  on  the  production  shift.  Hence  the 


measured  dpm  is  on  the  order  of  600di>m 
^g/m^.  In  the  example  shown,  80% 
filtration  of  each  piece  of  equipment 
would  bring  the  concentration  down  to 
160tc  Mg/m'.  If  95%  filters  were  used, 
the  Estimator  indicates  this 
concentration  could  he  reduced  to 
77dpm  Mg/m'.  Since  SOdpm  Mg/m'  of  this 
is  the  estimated  intake  into  the  section, 
the  filters  and  controls  already  in  place 
appear  to  be  capable  of  eliminating 
almost  all  dpm  generated  within  the 
section  itself. 


FIGURE  Vr-4.— WORK  PLACE  EMISSIONS  CONTROLS  ESTIMATOR 

(Mine  Name:  Underground  Gold  Mine] 


ColumnA 


1.  MEASURED  OR  ESTIMATED  IN  MINE  DP  EXPOSURE  (u^m3) 

2.  VEHICLE  EMISSION  DATA 

EMISSIONS  OUTPUT  (gmftp+ir) 

VEHICLE  1     INDIRECT  INJECTION  0.3-0.5  

FEL  

OLD  DIRECT  INJECTION  0.5-^.9  

fif»alAf  ..•.■aa«a.a..aai 

NEW  DIRECT  iriJECTICW  

DriM  ..., 


gm/hp-hr 

VEHICLE  2 
gm/hp-hr 

VEHICLE  3 
0.1-0.4  gm/hp-hr 

VEHICLE  4  

VEHICLE  OPERATING  TIME  (hours) 

VEHICLE  1        FEL  

VEHICLE  2       Scaler  — ....- 

VEHICLE  3       DriB 

VEHICLE  4 

VEHICLE  HORSEPOWER  (hp) 

VEHICLE  1        FEL  

VEHICLE  2       Scaler 

VEHICLE  3        DriB 

VEHICLE  4  - 

SHIFT  DURATION  (hours) 

AVERAGE  TOTAL  SHIFT  PARTICULATE  OUTPUT  (gm) 

3.  MINE  VENTILATION  DATA 

FULL  SHIFT  INTAKE  DIESEL  PARTICULATE  CONCENTRATION 

SECTION  AIR  QUALITY  

AIRFLOW  PER  HORSEPOWER  ~ 

4.  CALCULATED  SWA  DP  CONCENTRATION  WITH- 
OUT CONTROLS 

5.  ADJUSTMENTS  FOR  EMISSION  CONTROL  TECHI^LOGY 

ADJUSTED  SECTION  AIR  QUANTITY  

VENTILATION  FACTOR  (INITIAL  CFM/FINAL  CFM)  — 

AIRFLOW  PER  HORSEPOWER  

OXIDATION  CATALYTIC  CONVERTER  REDUCTION  (%) 

VEHICLE  1      - 

VEHICLE  2       IF  USED  ENTER  0-20% 

VEHICLES     - 

VEHICLE  4      

NEW  ENGINE  EMISSION  RATE  (gnVhp^v) 

VEHICLE  1  ™ - 

VEHICLE  2    ENTER  NEW  ENGINE  EMISSION  (gmAip4ir)  

VEHICLES 

VEHICLE  4 


1000  usMP 

0.7gm^hp-hr 

0.7gm^hp4ir 

0.7gnVhp-hr 
O.Ogmfhp-hr 

Shours 
6hours 
6  hours 
Ohows 

315  hp 
250  hp 
330  hp 
Ohp 
Shous 
0.44gnVhr-hr 

50u|^m> 
185000  dm 
207dnVhp 


186000  dm 

1.00 

207cfnVHp 

20% 

20% 

20% 

0% 

0.7  gm/hp-hr 
0.1  gm/hp-hr 
ai  gm/tp-hr 
0.0  gm/hp-hr 
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FIGURE  V-4.— WORK  PLACE  EMISSIONS  CONTROLS  ESTIMATOR— Continued 

(Mine  Hame:  Underground  Gold  Mine] 


Column  A 


AFTERFILTER  OR  CAB  EFFICIENCY  (%) 

VEHICLE  1    FILTER  

VEHICLE  2    USE  65-95%  FOR  -.. 

AFTERFILTERS „.. 

VEHICLE  3    USE  S0-«)%  FOR  CABS 

VEHICLE  4  

6.  ESTIMATED  FULL  SHIFT  DP  CONCEhfTRATION 


95% 

0% 

0% 

0% 

134ug/m3 


The  final  study,  summarized  in  Figure 
V— 4,  involves  a  multi-level  underground 
gold  mine.  Each  level  had  one 
production  unit  on  a  separate  split  of 
ventilation  air.  The  three  engines  are 
large  and  have  a  high  emission  rate,  and 
have  no  oxidation  catalytic  convertera. 
The  ventilation  produces  over  200  cfin/ 
hp.  In  this  case,  no  initial  measurement 
was  taken;  instead,  an  initial 
concentration  of  IDOOdpm  Mg/ni-*  was 
estimated  by  taking  a  percentage  of  the 
respirable  dust  concentration  (a  method 
discussed  in  the  Appendix). 

By  replacing  all  of  the  cur.'ent  engines 
with  low-emission  engines  equipped 
with  catalytic  converters,  the  Estimator 
calculates  that  the  ambient 
concentration  can  be  reduced  to  159d«>m 
Mg/m\  of  which  50di>m  ^g/m'  again 
constitutes  the  estimated  intake  to  the 
section.  Further  reductions  could  be 
achieved  by  adding  a  filter  to  the  bont- 
end  loader  and/or  drill. 

These  studies  seem  to  suggest  that 
using  a  combination  of  available 
technologies,  even  mine  sections  with 
significant  ambient  intake  and  standard 
ventilation  parameters  can  reduce  dpm 
concentrations  well  below  the  proposed 
concentration  limit. 

Economic  feasibility  of  lower 
concentration  limit.  MSHA's  cost 
estimates  for  the  proposed 
concentration  limit  of  200dpm  Mg/m'  for 
underground  metal  and  nonmetal  mines 
comes  to  about  S19.2  million  a  year. 
(See  Table  I-l .  in  the  response  to 
Question  5  in  part  I  of  the  preamble). 
Fdt  an  average  underground  metal  and 
nonmetal  dieselized  mine  that  uses 
diesel  powered  equipment,  this 
amounts  to  about  S94,600  per  year  to 
comply  with  the  proposed 
concentration  limits. 

The  assumptions  used  in  preparing 
the  cost  estimates  are  discussed  in  detail 
in  the  Agency's  FREA,  and  are  based  on 
a  January  1998  count  of  diesel  powered 
equipment  that  regularly  operates  in  the 
imderground  metal  and  nonmetal 
mines.  The  count  was  performed  by 
MSHA's  metal  and  nonmetal  inspectors. 
The  assumptions  can  be  summarized  as 
follows:  engineering  controls,  such  as 


low  emission  engines,  ceramic  filters, 
oxidation  catalytic  converters,  and  cabs 
would  be  needed  on  certain  diesel 
powered  equipment.  Most  of  the 
engineering  controls  would  be  needed 
on  diesel  powered  equipment  used  for 
production,  while  a  small  amount  of 
diesel  powered  equipment  that  is  used 
for  support  purposes  would  need 
engineering  controls.  In  addition  to 
these  controls,  MSHA  assumed  that 
some  underground  metal  and  nonmetal 
mines  would  need  to  make  ventilation . 
changes  in  order  to  meet  the  proposed 
concentration  limits. 

While  the  four  studies  presented  here 
suggest  it  might  be  economically 
feasible  for  some  mines  in  this  sector  to 
reduce  dpm  concentrations  below  the 
concentration  level  proposed,  the 
Agency  is  reluctant  to  conclude  on  the 
basis  of  the  examples  that  most 
underground  metal  and  nonmetal 
operatora  would  find  it  economically 
feasible  to  reduce  concentrations  below 
the  proposed  limit  of  160tc  Ug/m^ 
(200DPM  ng/m^).  The  Agency  welcomes 
additional  examples  and  information  it 
can  use  to  make  a  better  assessment  of 
the  costs  operators  would  incur  to 
reduce  dpm  to  various  concentration 
limits,  as  well  as  other  considerations 
relevant  to  economic  feasibility. 

(2)  Shorten  the  phase-in  time  to  reach 
the  final  concentration  limit  in 
underground  metal/nonmetal  mines. 
Under  the  proposed  rule,  there  is  a 

Ehase-in  perioid  for  a  dpm  concentration 
mit  (see  proposed  $  57.5060). 
Operators  would  have  18  months  to 
reduce  dpm  concentrations  in  areas  of 
the  mine  where  minera  work  or  travel  to 
400ix;  »ig/m^  (SOOdpm  Mg/m').  and  up  to 
60  months  in  all  to  reduce  dpm 
concentrations  in  those  areas  to  IGOic 
Hg/m'  (200dpm  Mg/m').  MSHA 
established  this  phase-in  period  because 
it  has  tentatively  concluded  that  it 
would  be  infeasible  for  the  underground 
metal  and  nonmetal  mining  industry  as 
a  whole  to  implement  the  requirements 
sooner. 

With  respect  to  technological 
feasibility,  MSHA  notes  that  many  of 
these  mines  face  unique  difficulties  in 


using  ventilation  to  lower  dpm 
concentrations;  and  high  efficiency 
particulate  filtere  may  not  yet  be 
commercially  available  for  certain  types 
or  sizes  of  engines  and  equipment  used 
in  this  sector.  The  proposed  rule 
includes  a  provision  for  a  special  time 
extension  to  deal  with  unique 
situations.  Shortening  the  normal  time 
frame  available  to  this  sector  could 
create  a  situation  where  special 
exemptions  would  become  the  norm. 

The  posts  of  the  proposed  rule  would 
also  increase  significantly  were  the  final 
concentration  limit  to  become  effective 
sooner.  As  explained  in  the  Agency's 
PREA,  a  substantial  portion  of  the  costs 
to  implement  these  provisions  were 
calculated  using  a  5-year  discounting 
process  to  reflect  the  phase-in  schedule. 
Speeding  implementation  would 
significantly  impact  costs. 

Accordingly.  MSHA  has  tentatively 
concluded  that,  for  the  underground 
metal  and  nonmetal  sector  as  a  whole, 
an  accelerated  approach  may  not  be 
feasible. 

(3)  In  lieu  of  a  concentration  limit, 
require  high  efficiency  filters  on  certain 
types  of  equipment.  In  the  imdergrouind 
coal  sector.  MSHA  has  proposed 
requiring  high  efficiency  filters  on  all 
but  light-duty  equipment.  This  appears 
to  be  a  very  effective  and  feasible  way 
of  reducing  dpm  concentrations  in  that 
sector.  Accordingly,  MSHA  considered 
requiring  a  similar  approach  in 
underground  metal  and  nonmetal 
mines. 

MSHA  estimates  that  to  require  95% 
efficient  filten  on  all  diesel  engines  in 
underground  metal  and  nonmetal  mines 
after  30  months  would  cost  about  $41 
million  a  year.  On  the  other  hand,  to 
require  that  only  heavy  duty  equipment 
use  95%  filtere  after  30  months  would 
cost  about  $20  million  a  year.  ("Heavy 
duty"  equipment  here  means  equipment 
that  moves  rock  or  ore;  for  costing 
purposes.  MSHA  assumed  this  included 
production  equipment  and  about  five 
percent  of  support  equipment,  which  is 
about  46%  of  the  diesel  equipment  in 
underground  metal  and  nonmetal 
mines). 
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The  estimated  costs  of  complying 
with  the  proposed  concentration  limits 
and  the  other  provisions  of  the  proposed 
rule  are  about  $19. 2  million  a  year. 

This  option  is  not  the  equivalent  of 
what  is  being  proposed  for  underground 
coal  mines.  The  imdergroimd  metal  and 
nonmetal  equipment  that  would  be  left 
unfiltered  purauant  to  this  option  may 
in  some  cases,  have  larger  horsepower 
engines  than  the  equipment  that  would 
be  left  unfiltered  purauant  to  the 
proposed  rule  for  underground  coal — 
and  there  are  more  pieces  of  equipment 
per  mine  in  the  underground  metal  and 
nonmetal  sector  (see  Table  ll-l  in  part 
n  of  this  preamble). 

Moreover,  under  the  statute.  MSHA 
must  take  ^e  approach  that  provides 
miners  with  the  greatest  protection 
feasible.  This  option  would  be  less 
protective  than  a  concentration  limit  in 
this  sector.  Under  the  option,  the  only 
control  in  underground  metal  and 
nonmetal  mines  would  be  filters  on 
heavy-duty  equipment;  by  contrast,  the 
controls  MSHA  has  estimated  will  be 
necessary  to  meet  the  proposed 
concentration  limit  are  more  stringent — 
all  production  equipment  will  need  an 
oxidation  catalytic  convertor  for 
example,  and  85%  of  production  . 
equipment  will  also  need  a  new  engine. 

Moreover,  the  distribution  of 
equipment  and  minera  in  underground 
metal  and  nonmetal  mine  areas  means 
that  the  protection  received  under  this 
approach — in  which  only  46%  (i.e..  the 
heavy  duty  equipment)  of  the 
equipment  is  filtered,  and  no  other 
controls  required— would  likely  he  very 
uneven.  Some  miners  might  be 
reasonably  well  protected,  but  many 
othere  would  not. 

There  are  two  other  factors  that 
mitigate  against  such  an  approach  in 
underground  metal  and  noiunetal 
mines. 

First,  it  is  not  clear  this  approach  is 
technologically  feasible.  The  only  filtere 
that  are  currently  available  that  can 
produce  95%  efficiency  in  removing 
particulates  are  paper  filtere.  Some  of 
the  heavy-duty  engines  are  very  large, 
and  it  may  take  some  time  before 
commercially  available  designs  for 
filtration  of  this  efficiency  will  be 
available  to  fit  all  types  and  sizes  of 
heavy  duty  equipment — and  work 
effectively  without  hampering 
equipment  performance.  That  is  why  in 
determining  the  role  filtration  might 
play  in  this  sector,  the  Agency  assumed 
that  replaceable  ceramic  filters  would  be 
used.  At  this  time,  such  filters  are 
capable  of  60-85%  efficiency.  It  is 
possible,  of  course,  that  once  a  market 
develops,  the  manufacturera  of  such 
filtere  might  be  able  to  produce  a  more 


efficient  filter.  MSHA  soUcits 
information  about  any  such  pending 
developments. 

Second,  it  would  appear  that  in  many 
cases,  a  new  engine  and/or  cab  might  be 
a  more  effective  solution  to  a  localized 
dpm  concentration  in  an  underground 
metal  and  nonmetal  mine  than  a  filter — 
and  perhaps  less  expensive  for 
equipment  of  this  size.  One  of  the 
advantages  of  a  concentration  limit  is 
the  flexibihty  it  provides. 

MSHA  has  not  yet  given  detailed 
consideration  to  requiring  all 
underground  metal  and  nonmetal 
operatora  to  utiUze  an  oxidation 
catalytic  converter  (OCXD) — in 
combination  with  a  concentration 
limit — but  intends  to  do  so.  The  studies 
discussed  above,  and  information  from 
MSHA's  workshops,  suggests  that  OCCs 
are  already  widely  utiUzed  in  this 
sector,  and  can  reduce  dpm  emissions 
as  much  as  20%.  MSHA  assumes  that 
this  is  the  firat  control  to  which  most 
operatora  would  turn  if  a  concentration 
limit  were  established.  Accordingly,  the 
Agency  welcomes  comment  on  whether 
it  would  be  feasible  and  appropriate  to 
simply  require  underground  metal  and 
noiunetal  mining  companies  to  install 
and  maintain  OCCs  on  all  diesel 
enranes. 

Feasibility  of  proposed  rule  for 
underground  metal  and  nonmetal 
mining  sector.  The  Agency  has  carefully 
considered  both  the  technological  and 
economic  feasibiUty  of  the  proposed 
rule  for  the  underground  metal  and 
nonmetal  mining  sector  as  a  whole. 

There  are  two  separate  issues  with 
resp)ect  to  technological  feasibility — (a) 
the  existence  of  technology  that  can 
accurately  and  reliably  measure  dpm 
concentration  levels  in  all  types  of 
underground  metal  and  nonmetal 
mines;  and  (b)  the  existence  of  control 
mechanisms  that  can  bring  dpm 
concentrations  down  to  the  proposed 
Umit  in  all  types  of  underground  metal 
and  nonmetal  mines. 

Measurement  technology.  Part  11  of 
this  preamble  contains  a  detailed 
discussion  of  the  measiuement  method 
which  MSHA  is  proposing  to  use  in  this 
sector,  including  the  evidence  MSHA 
examined  in  mi^dng  its  determination 
that  this  approach  provides  an  accurate 
and  reUable  way  to  measure  dpm 
concentration  levels  in  all  types  of 
underground  metal  and  nonmetal 
mines.  Briefly,  the  method  involves  the 
use  of  a  respirable  dust  sampler  to 
collect  particles  on  a  filter,  which  is 
then  analyzed  using  a  method  to  detect 
total  carbon  vahdated  by  the  National 
Institute  for  Occupational  Safety  and 
Health  for  that  ptupose.  MSHA  has 
concluded  that  total  carlran,  is  a  valid 


surrogate  for  dpm  in  this  sector.  In  feet, 
to  make  the  concentration  limit  on  dpm 
easier  to  use  in  practice,  MSHA  is 
proposing  to  express  that  limit  in  terms 
of  total  caji>on  so  that  the  measurement 
results  can  be  directly  compared  with 
the  standard's  requirements. 

As  further  explained  in  part  IV. 
MSHA  recognizes  that  any  measurement 
system  has  an  inherent  level  of 
uncertainty.  As  is  its  practice  with  other 
compliance  determinations  based  on 
measurement,  MSHA  would  not  issue  a 
citation  that  an  underground  metal  or 
nonmetal  mine  has  violated  the 
concentration  limit  unless  the 
measiuement  exceeds  the  limit  (interim 
or  final)  by  an  amount  adequate  to 
ensure  a  95%  confidence  level.  While 
MSHA  has  not  at  this  time  reached  a 
determination  of  the  amount  that  it 
deems  appropriate  to  add  to  the 
measured  concentration  to  estabUsh 
such  a  confidence  level,  it  could  be  on 
the  order  of  11-20%  (see  part  II 
discussion  of  measurement  for  details). 

Control  technology.  The  availability  of 
control  technology  to  enable  operatora 
to  reduce  their  existing  dpm 
concentrations  to  the  proposed 
concentration  level  was  discussed 
earher  in  this  part  [See  (1)  Establish  a 
lower  concentratian  hmit  for 
underground  metal/nonmetal  mines"]. 
In  fact,  these  studies  suggest  it  is 
technologically  feasible  for  operatora  in 
this  sector  to  reduce  their  dpm 

concentrations  to  an  even  lower 

concentration  limit.  MSHA's 
pubUcation  "Practical  Ways  to  Reduce 
Exposure  to  Dieael  Exhaust  in  Mining — 
a  Toolbox"  summarizes  information 
about  the  mining  community's 
experieiKX  to  date  with  various 
controls.  A  copy  of  this  pubUcation  is 
appended  at  the  end  of  this  dociunent. 

Although  the  agency  has  reached  this 
conclusion,  and  moreover  knows  of  no 
mine  that  cannot  accompUsh  the 
required  reductions  in  the  permitted 
time,  it  has  nevertheless  proposed  that 
any  underground  metal  or  noiunetal 
mine  may  have  up  to  an  additional  two 
yeara  to  install  the  required  controls 
should  it  find  that  there  are  unforseen 
technological  barriere  to  timely 
completion.  A  detailed  discussion  of  the 
requirements  for  obtaining  approval  for 
such  an  extension  of  time  to  ccmiply  is 
provided  in  part  IV  of  the  preamble.  The 
Agency  would  particularly  welcome 
comments  illustrating  situations  which 
warrant  further  attention  in  this  regard. 

Economic  Feasibility.  MSHA 
estimates  that  the  proposed  rule  would 
cost  the  underground  metal  and 
nonmetal  sector  about  $19.2  million  a 
year  even  with  the  extended  phase-in 
time.  The  costs  per  underground 
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dieselizad  metal  or  nonmetal  mine  are 
estimated  to  be  about  $94,600  annually. 

As  explained  in  the  PREA,  most 
($19.2  million)  of  the  anticipated  yearly 
costs  would  be  investments  in 
equipment  to  meet  the  interim  and  final 
concentration  limits.  While  operators 
have  complete  flexibility  as  to  what 
controls  to  use  to  meet  the 
concentration  limits,  the  Agency  based 
its  cost  estimates  on  the  assumption  that 
operators  will  ultimately  need  the 
following  to  get  to  the  final 
concentration  limit:  (a)  all  production 
equipment  will  need  an  oxidation 
catalytic  converter:  (b)  about  38%  of  all 
equipment  (production  and  support) 
will  need  a  new  engine:  (c)  about  8%  of 
all  equipment  will  need  an 
environmentally  conditioned  cab;  (d) 
about  34%  of  all  equipment  will  need 
a  60-90%  replaceable  ceramic  filter; 
and  (e)  61%  of  all  mines  will  need  some 
ventilation  improvement  (16%  fan  and 
motor,  45%  just  motor),  llie 
assumptions  are  based  on  a  January 
1998  count  of  diesel  powered 
equipment  that  regularly  operates  in  the 
underground  metal  and  nonmetal 
mines.  The  count  was  performed  by 
MSHA's  metal  and  nonmetal  inspectors. 
This  is  a  conservative  estimate:  as  noted 
in  discussing  the  possibility  of  having  a 
lower  concentration  limit,  it  does  not 
reflect  the  possibility  that  some  mines 
may  now  bis  already  cleaning  up  their 
fleet  as  they  turn  over  their  existing 
inventory.  The  cost  estimates  do  reflect 
some  h:^  noted  in  part  11  of  this 

f>nemble:  (a)  unlike  the  coal  sector,  a 
arge  portion  of  underground  metal  and 
nonmetal  mines  are  dieselized;  (b)  each 
mine  has  on  average  more  diesel 
engines  than  in  the  coal  sector;  and  (c) 
the  engines  used  in  these  mines  are 
more  varied  and  heavier  on  average  than 
those  used  in  the  coal  sector.  In  addition 
to  the  costs  to  comply  with  the 
proposed  concentration  limit,  the  costs 
estimated  for  this  sector  include  costs 
for  implementing  work  practice  controls 
that  are  similar  to  those  already  in  effect 
in  the  underground  coal  sector. 

The  Agency  is  taking  a  number  of 
steps  to  mitigate  the  impact  of  the  rule 
for  the  underground  metal  and 
nonmetal  sector,  particularly  on  the 
smallest  mines  in  this  sector.  These  are 
described  in  detail  in  the  Agency's 
Initial  Regulatory  Flexibility  Analysis, 
which  the  Agency  is  required  to  prepare 
under  the  Regulatory  FlexibiUty  Act  in 
connection  with  the  impact  of  Uie  rule 
on  small  entities.  (The  regulatory 
flexibility  analysis  can  be  found  in  part 
VI  of  this  preamble,  or  packaged  with 
the  Agency's  PREA.) 

After  a  careful  review  of  the 
informatioo  about  this  sector  available 


from  the  industry  economic  profile,  and 
the  other  obligations  of  this  sector  under 
the  Mine  Act.  MSHA  has  tentatively 
concluded  that  a  reasonable  probability 
exists  that  the  typical  firm  in  this  sector 
will  be  able  at  this  time  to  afi'ord  the 
controls  that  will  be  necessary  to  meet 
the  proposed  standard.  The  Agency 
endeavored  to  gather  information  on 
examples  of  how  these  compUance  costs 
would  impact  particular  companies,  and 
to  establish  whether  existing  order  plans 
(e.g.  for  newer  engines)  might  already 
contemplate  costs  which  this  rule 
would  require,  but  was  unable  to  find 
any  significant  information  in  this 
regard.  The  Agency  welcomes 
information  that  will  provide  additional 
evidence  on  this  important  question. 

Conclusion:  metal  and  nonmetal 
mining  sector.  Based  on  the  best 
evidence  available  at  this  time,  the 
Agency  has  concluded  that  the 
proposed  rule  for  the  underground 
metal  and  nonmetal  sector  meets  the 
statutory  requirement  that  the  Secretary 
attain  the  highest  degree  of  health  and 
safety  protection  for  the  miners  in  that 
sector,  with  feasibility  a  consideration. 

Appendix  to  Part  V:  Diesel  Emission 
Control  Estimator 

As  noted  in  the  text  of  this  part,  MSHA  has 
developed  a  model  that  can  help  it  estiniate 
the  impact  on  dpm  concentrations  of  various 
control  variables.  The  model  also  pennits  the 
estimation  of  actual  dpm  concentrations 
based  upon  equipment  specifications.  This 
model,  or  simulator,  is  called  the  "Diesel 
Emission  Control  Estimator"  (or  the 
"Estimator"). 

The  model  is  capable  only  of  simulating 
conditions  in  production  or  other  confini^ 
areas  of  an  underground  mine.  Air  flow 
distribution  makes  modeling  of  larger  areas 
more  complex.  The  Estimator  can  be  used  in 
any  type  of  underground  mine. 

While  the  calculations  involved  in  this 
model  can  be  done  by  hand,  use  of  a 
computer  spreadsheet  system  facilitate* 
prompt  comparison  of  the  results  of 
alternative  combinations  of  controls. 
Changing  a  particular  entry  instantly  changes 
all  dependent  outputs.  Accordingly.  MSHA 
developed  the  Estimator  as  a  spreadsheet 
format.  It  can  be  used  in  any  standard 
spreadsheet  program. 

A  paper  discussing  this  model  has  been 
presented  and  published  as  an  SME  Preprint 
(98-146)  in  March  1998  at  the  Society  for 
Mining  and  Exploration  Annual  Meeting.  It 
was  demonstrated  at  a  workshop  at  the  Sixth 
International  Mine  Ventilation  Congress, 
Pittsburgh.  Pa.,  in  June  1997.  The  Agency  is 
making  available  to  the  mining  community 
the  software  and  instructions  necessary  to 
enable  it  to  perform  simulations  for  specific 
mining  situations.  Copies  may  be  obtained  by 
contacting:  Dust  Division,  MSHA,  Pittsburgh 
Safety  and  Health  Technology  Center, 
Coclu-ans  Mill  Road.  P.O.  Box  18233, 
Pittsburgh,  Pa..  15236.  The  Agency  welcomes 
conunents  on  the  proposed  rule  that  include 


infonnation  obtained  by  using  the  Estimator. 
The  Agency  also  welcomes  conunents  on  the 
model  itself,  and  suggestions  for 
improvements. 

Determining  the  Current  DPM 
Concentration.  The  Estimator  was  designed 
to  provide  an  indication  of  what  dpm 
concentration  will  remain  in  a  production 
area  once  a  particular  combination  of 
controls  is  applied.  Its  baseline  is  the  current 
dpm  concentration,  which  of  course  reflects 
actual  equipment  and  work  practices. 

If  the  actual  ambient  dpm  concentration  is 
known,  this  information  provides  the  best 
iMseline  for  determining  the  outcome  from 
applying  control  technologies.  Any  method 
that  can  reliably  determine  ambient  dpm 
concentrations  under  the  conditions  involved 
can  be  utilized.  A  description  of  various 
methods  available  to  the  mining  community 
is  described  in  part  II  of  this  preamble. 
If  the  exact  dpm  concentration  is  not 
known,  estimates  can  be  obtained  in  several 
ways.  One  way  is  to  take  a  percentage  of  the 
respirable  dust  concentration  in  the  area. 
Studies  have  shown  that  dpm  can  range  from 
50-90%  of  the  respirable  dust  concentration, 
depending  on  the  specific  operation,  the  size 
distribution  of  the  dust  and  the  level  of 
controls  in  place.  Another  method  is  simply 
to  choose  a  value  of  644  for  an  underground 
coal  mine,  or  830  for  an  undei^ground  metal 
or  nonmetal  mine.  These  values  correspond 
to  the  average  mean  concentration  which 
MSHA  sampling  to  date  has  measured  in 
such  underground  mines.  Or.  depending 
upon  mine  conditions,  some  other  value  from 
the  range  of  mean  mine  concentrations 
displayed  in  paiX  III  of  this  preamble  might 
be  an  appropriate  baseline  —  for  example,  an 
average  similar  to  that  of  mine  sections  like 
the  one  for  which  controls  are  required. 

The  Estimator  has  been  designed  to 
automatically  compute  another  estimate  of 
current  ambient  dpm  concentration,  and  to 
provide  outputs  using  this  estimate  even 
when  the  actual  ambient  dpm  concentration 
is  available  and  used  in  the  model.  This  is 
done  by  using  emissions  data  for  the  engines 
involved — specific  manufacturer  emissions 
data  where  available,  or  an  average  using  the 
Imown  range  of  emissions  for  each  type  of 
engine  being  used. 

As  with  other  estimates  of  current  ambient 
dpm  concentration,  using  engine  data  to 
derive  this  baseline  measure  does  not 
produce  the  same  results  as  actual  dpm 
measurements.  The  Agency's  ex[>erience  is 
that  the  use  of  published  engine  emissions 
rates  provides  a  good  estimate  of  dpm 
exposures  when  the  engines  involved  are 
used  under  heavy  duty  cycle  conditions;  for 
light  duty  cycle  equipment,  the  published 
emission  rates  will  generally  overestimate  the 
ambient  particulate  exposures.  Also,  such  an 
approach  assumes  that  the  average  ambient 
concentration  derived  is  representative  of  the 
workplace  where  mfners  actually  work  or 
travel. 

Columns.  An  example  of  a  full  spreadsheet 
from  the  Estimator  is  displayed  as  Figure  V- 
5.  The  example  here  involves  the  application 
of  various  controls  in  an  underground  metal 
and  nonmetal  mine.  As  illustrated  in  the 
discussion  in  this  part,  the  Estimator  can  be 
used  equally  well  to  ascertain  what  happens 
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to  dpm  concentrations  in  an  underground 
coal  mine  when  the  high-efBciency  filters 
required  by  the  proposed  rule  are  used  under 
various  ventilation  and  section  dpm  intake 


cimditions.  Underground  coal  mine  operators 
who  are  interested  in  ascertaining  what 
impact  it  might  have  on  dpm  concentrations 
in  their  mines  if  the  proposed  rule  permitted 


the  use  of  alternative  controls,  or  required  the 
use  of  additional  controls  (e.g.  filters  on  light 
duty  equipment),  can  use  the  Estimator  for 
this  purpoM  as  well. 


FIGURE  V-5.— Example  of  Estimator  Spreadsheet  Results  for  a  Section  of  an  Underground  Metal  and 

hiONMETAL  Mine 

(Work  Place  Diesel  Emissions  Control  Estimator.  Mine  Name:  Underground  Metal  and  Nonmetal) 


1.  MEASURED  OR  ESTIMATED  IN  MINE  DP  EXPOSURE  (jig^mS)  

2.  VEHICLE  EMISSION  DATA 

EMISSIONS  OUTPUT  (gnVhp-tw) 

VEHICLE  1    INDIRECT  INJECTION  0.3-0.5  gmn^y*r    FEL 

VEHICLE  2    OLD  DIRECT  INJECTION  0.5-0.9  gmftip-lir    Jnxk  1  . 
VEHICLES    NEW  DIRECT  INJECTION  0.1-0.4  gmrtp-hr    Tnjck2 
VEHICLE  4  _ 

VEHICLE  OPERATING  TIME  (hours) 

VEHICLE  1     FEL  ~ - 

VEHICLE  2    Tfudc  1  .„,.■.„.««...«..-.........•-••.-•-•••*••••••"••••••— ••••••••••-■ 

VEHICLE  3    Trock2 

VEHICLE  4 - 

VEHICLE  HORSEPOWER  (hp) 

VEHICLE  1     FEL  ~ 

VEHICLE  2    Truck  1  

VEHICLE  3    Truck  2 

VEHICLE  4  .,„„.....■,..,.............— ..-•"—•••••«"••••••••--•••••••••-"•"••••' 

SHIFT  DURATION  (hours) 


AVERAGE  TOTAL  SHIFT  PARTICULATE  OUTPUT  (gm) 

3.  MINE  VENTILATION  DATA  _ 

FULL  SHIFT  INTAKE  DIESEL  PARTICULATE  CONCENTRATION 

SECTION  AIR  QUANTITY  

AIRFLOW  PER  HORSEPOWER  

4  CALCULATED  SWA  DP  CONCENTRATION  WITHOUT  CONTROLS  

5.  ADJUSTMENTS  FOR  EMISSION  CONTROL  TECHNOLOGY 

ADJUSTED  SECTION  AIR  QUANTITY  

VENTILATION  FACTOR  (INITIAL  CFMff^lNAL  CFM)  ~ 

AIRFLOW  PER  HORSEPOWER  - 

OXIDATION  CATALYTIC  CONVERTER  REDUCTION  (%) 

VEHICLE  1   - ^ 

VEHICLE  2    IF  USED  ENTER  0-20% 

VEHICLE  3  ... • 

VEHICLE  4  - 

NEW  ENGINE  EMISSION  RATE  (gmftip^w) 

VEHICLE  1   

VEHICLE  2    ENTER  NEW  ENGINE  EMISSION  (gnVhp^w) 

VEHICLE  3  

VEHICLE  4  

AFTER  FILTER  OR  CAB  EFFICIENCY  (%) 

VEHICLE  1    Cal» • 

VEHICLE  2     USE  65-95%  FOR  AFTERFILTERS 

VEHICLE  3    USE  50-80%  FOR  CABS 

VEHICLE  4  

6.  ESTIMATED  FULL  SHIFT  DP  CONCENTRATION 


Column  A 


330|ig^in3 


0.1  grrVhp^v 
0.2gm^tp-tv 
0.1  gm^hp-tv 
0.0 

9  hours 
ghours 
9hours 

0 

315  hp 
250  hp 
330  hp 
Ohp 

10  hours 
0.09grTVhp4v 

SOnQlmQ 
156000  cfm 
173cfm/hp 


155000  cfm 

1.00 

173dm/hp 

0% 
0% 
0% 
0% 

0.1  grrVhp^v 
0.2grrVhp4v 
0.1  gnVhp-tw 
O.Ogm/hp-hr 

60% 

60% 

60% 

0% 

162  (ig/^ 


ColunmB 


0.1  grfVhp-hr 
02gm^hp-tv 
0.1  gmAip4v 
0.0gm^hp-lv 

9hours 

9hours 
9lwurs 
Ohours 

315  hp 
250  hp 
330  hp 
Ohp 

10  hours 
0.12gnVhp-tv 

SOiig^RC 
156000  0*11 
73  drrVhp 
551  iioftia 

155000  dm 

1.00 

173cliMip 

20% 
20% 
0% 
0% 

0.1  gm^tip^ir 
02gm^hp-hr 
0.1  gnVhp-hr 
O.OgrrVhp^ 

60% 
60% 
60% 

0% 
184Mg/n^ 


•Note:  Use  of  the  Estimator  does  rwt  free  operators  from  ttw  requirenierHs  of  the  role.  It  is  irtended  to  serve  as  a  guide. 


A  full  spreadsheet  from  the  Estimator  has 
two  columns,  labeled  A  and  B.  Column  A 
displays  information  on  computations  where 
the  baseline  is  the  measured  ambient  dpm 
concentration,  or  whose  Inselines  are 
estimated  as  a  percentage  of  respirable  dust 
or  by  using  the  mean  concentration  for  the 


sector.  Colimin  B  displays  information  on 
computations  in  which  the  baseline  itself 
was  derived  from  engine  emission 
information  entered  into  the  Estimator. 

Sections.  The  Estimator  spreadsheet  is 
divided  into  6  sections.  Sections  1  through  4 
contain  information  on  the  iMseline  situation 


in  the  mine  section.  Section  5  contains 
information  on  proposed  new  controls,  and 
Section  6  displays  the  dpm  concentration 
expected  to  remain  after  the  application  of 
those  new  controls.  Table  V— 4  summarizes 
the  information  in  each  section  of  the 
Estimator. 


TABLE  V-4.— INFORMATION  NEEDED  FOR  OR  PROVIDED  BY  EACH  SECTION  OF  THE  ESTIMATOR  MODEL 


Speadstwet  section 


Seciioni 


Input/output 


Input 


Mine  intormalion 


Measured  DP  Level,  iig/nP. 
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Table  V-4.— Information  needed  for  or  provided  by  each  section  of  the  Estimator  model— Continued 


SpMdsheet  secthxi 


S6Ction2 


Sections 

S6Ciion4 

Sections 


Sectione 


Input/output 


input 


Input 


Output 
Input  ... 


Output 


Mine  information 


Engine  Emissions.  gnVtip4v. 
Engine  Horsepower,  hp. 
Operation  Times,  hr. 
Shift  Duration,  hr. 
Section  Airflow,  dm 
Intake  DP  Level,  ^m^. 
Current  DP  Level,  jig/m*. 
DP  Controls:  Airflow,  cfm. 
Oxid.  Cat  Converter,  percent. 
Engine  Emissiorw.  gnVhp-hr. 
after-fitters,  percent 
Cabs,  percent. 
Projected  DP  Level.  uQln^- 


Section  J.  This  is  the  place  to  enter  data 
on  baseline  dpin  concentrations  if  obtained 
by  actual  measurement,  estimate  based  on 
respirabla  dust  concentration,  or  mean 
concentration  in  the  mining  sector. 
Measurements  should  be  entered  in  terms  of 
whole  diesel  particulate  matter  for 
consistency  with  engine  information. 
Information  need  not  be  entered  in  this 
section,  in  which  case  only  engine-emission 
derived  estimates  will  be  produced  by  the 
Estimator  (in  Column  B). 

Sections  2  and  3.  Section  2  is  the  place  to 
enter  data  about  the  existing  engines  and 
engine  use,  and  section  3  is  the  place  to  enter 
data  about  current  ventilation  practices.  This 
information  is  used  in  two  ways.  First,  the 
Estimator  uses  this  information  to  derive  an 
estimated  baseline  dpm  concentration  (for 
column  B).  Second,  by  comparing  this 
information  with  that  in  section  5  on 
proposed  controls  that  would  change 
engines,  engine  use,  or  ventilation  practices, 
the  Estimator  calculates  the  improvement  in 
dpm  that  would  result. 

The  first  information  entered  in  section  2 
is  the  dpm  emission  rate  (in  gm/hp-hr)  for 
each  vehicle.  The  Estimator  in  its  current 
form  provides  room  to  enter  appropriate 
identification  information  for  up  to  four 
vehicles.  However,  when  multiple  engines  of 
the  same  type  are  used,  the  spreadsheet  can 
be  simplified  and  the  number  of  entries 
conserved  by  combining  (he  horsepower  of 
these  engines.  For  example,  two  97  hp.  0.5 
gm/hp-hr  engines  can  be  entered  as  a  single 
194  hp,  0.5  gm/hp-hr  engine.  However,  if  the 
estimate  is  to  involve  the  use  of  different 
controls  for  each  engine,  the  data  for  each 
engine  must  be  entered  separately,  in  order 
to  account  for  the  duty  cycle,  the  engine 
operating  time  for  each  piece  of  equipment 
must  then  be  entered  in  section  2,  along  with 
the  length  of  the  shift. 

The  last  item  in  section  2,  the  "average 
total  shift  particulate  output"  in  grams,  is 
calculated  by  the  Estimator  based  on  the 
measured  concentration  entered  in  section  1 
(for  column  A.  or  the  engine  emission  rates 
for  column  B),  the  intalie  concentration, 
engine  horsepower,  engine  operating  time, 
and  airflow.  For  column  A,  the  average  total 


shift  diesel  particulate  output  is  calculated 
from  the  formula: 

E(a)  =  (DPM(m)  -  I)x(Q(I)/35200)/[Sum 

(Hp(I)xTo(I))] 
Where: 

E(a)  =  Average  engine  output,  gm/hp-hr 
DPM(m)  3  Measured  concentration  of  diesel 

particulate,  tig/m' 
0(1)  =  Initial  section  ventilation,  cfrn 
1  -  Intake  concentration,  |ig/m^ 
Hp(I)  =  Individual  engine  Horsepower,  hp 
To(I)  =  Individual  engine  operating  times, 

hours 

For  column  B,  the  average  total  shift  diesel 
particulate  output  is  calculated  from  the 
formula: 

E(a)  =  (Sum  (E(I)xHp(I)xTo(I))|/(Sum  (Hp(I))j/ 

Ts 
Where: 

E(a)  =  Average  engine  output,  gm/hp-hr 
E(I)  =  Individual  engine  emission  rates,  gm/ 

hp-hr 
Hp(I)  =  Individual  engine  Horsepower,  hp 
To(I)  =  Individual  engine  operating  times, 

hours 
Ts  =  Shift  length,  hours 

The  'average  total  shift  particulate" 
provides  useful  information  in  determining 
what  types  of  controls  would  be  most  useful. 
If  the  average  output  is  less  than  0.3,  controls 
such  as  cabs  and  afterfilters  would  have  a 
lai;ge  impact  on  dpm.  If  the  average  output 
is  greater  than  0.3.  new  engines  would  have 
a  large  impact  on  dpm. 

There  are  two  data  elements  concerning 
existing  ventilation  in  the  section  that  must 
be  entered  into  section  3  of  the  Estimator:  the 
full  shift  intake  dpm  concentration,  and  the 
section  air  quantity.  The  former  can  be 
measured,  or  an  estimate  can  be  used.  Based 
upon  MSHA  measurements  to  date,  an 
estimate  of  between  25  and  100  micrograms 
of  dpm  per  cubic  meter  would  account  for 
the  dpm  contribution  coming  into  the  section 
from  the  rest  of  the  mine. 

The  last  item  in  section  3,  the  airflow  per 
horsepower,  is  calculated  by  the  Estimator 
from  the  information  entered  on  these  two 
items  in  sections  2  and  3,  as  an  indication 
of  ventilation  system  performance.  If  the 
value  is  less  than  125  cim/hp.  consideration 
should  be  given  to  increasing  the  airflow.  If 
the  value  is  greater  than  200  cfm/hp,  primary 
consideration  would  focus  on  controls  other 
than  increased  airflow. 


Section  4.  Section  4  only  displays 
information  in  Column  B.  Using  the 
individual  engine  emissions,  horsepower, 
operating  time,  section  airflow  ,  intake  DPM 
and  shift  length,  the  Estimator  calculates  a 
presumed  dpm  concentration.  The  presumed 
dpm  concentration  is  calculated  by  the 
formula: 

DPM(a)  =  {((Sum  (E(I)x  Hp(I)  x  To(I))J  x 

35.300/Q(I)|+I}x(Ts/8j 
Where: 

35.300  is  a  metric  conversion  factor 
DPM(a)  =  Shift  weighted  average 

concentration  of  diesel  particulate,  |ig/ 

m' 
E(I)  s  Individual  engine  emission  rates,  gm/ 

hp>-hr 
Hp(I)  -  Individual  engine  Horsepower,  hp 
To(I)  =  Operating  time  hours 
Ts  -  Shift  length,  hours 
Q(I)  =  Initial  section  ventilation,  cfrn 
I  z  Intake  concentration,  (ig/m^ 

Section  5.  Information  about  any 
combination  of  controls  likely  to  be  used  to 
reduce  dpm  emissions  in  underground 
mines— changes  in  airflow,  the  addition  of 
oxygen  caulytic  converters,  the  use  of  an 
engine  that  has  a  lower  dpm  emission  rate, 
and  the  addition  of  either  a  cab  or 
aftertieatment  filter — is  entered  into  Section 
5.  Information  is  entered  here,  however,  only 
if  it  involves  a  change  to  the  luseline 
conditions  entered  into  Sections  2  and  3. 
Entries  are  cumulative.  ^ 

The  first  possible  control  would  be  to 
increase  the  system  air  quantity.  The 
minimum  airflow  should  either  be  the 
summation  of  the  Particulate  Index  (PI)  for 
all  heavy  duty  engines  in  the  area  of  the 
mine,  or  200  cfrn/hp.  The  spreadsheet 
displays  the  ratio  between  the  air  quantity  in 
section  5  and  that  in  section  3,  and  the 
airflow  per  horsep>ower. 

The  second  possible  control  would  be  to 
add  an  oxidation  catalytic  converter  to  one  or 
more  engines  if  not  initially  present.  When 
such  converters  are  used,  a  dpm  reduction  of 
up  to  20  percent  can  be  obtained  (as  noted 
in  MSHA's  Toolbox).  The  third  possible 
control  would  be  to  change  one  or  more 
engines  to  newer  models  to  reduce 
emissions.  As  noted  in  part  11  of  this 
preamble,  clean  engine  technology  has 
emissions  as  low  as  0.1  and  0.2  gm/hp-hr. 

Finally,  each  piece  of  equipment  could  be 
equipped  with  either  a  cab  and  an 
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aftertreatment  filter.  Since  MSHA  considers 
it  unlikely  an  operator  would  use  both 
controls,  the  Estimator  is  designed  to  assume 
that  no  more  than  one  of  these  two  possible 
controls  would  be  used  on  a  particular 
engine.  Ceramic  aftertreatment  filters  that  can 
reduce  emissions  by  65-80%  are  currently  on 
the  market;  MSHA  is  soliciting  information 
about  the  [xitential  for  future  improvements 
in  ceramic  filtration  efficiency.  Paper  filters 
can  remove  up  to  95%  or  more  of  dpm,  but 
these  can  only  be  used  on  equipment  whose 
exhaust  is  appropriately  cooled  to  avoid 
igniting  the  paper  (i.e.,  permissible  coal 
equipment,  or  other  equipment  equip{>ed 
with  a  water  scrubber  or  other  cooling 
device).  Air  conditioned  cabs  can  reduce  the 
exposure  of  the  equipment  operator  by 
anywhere  from  50-«0%.  (See  part  n,  section 
6.  for  information  on  filters  and  cabs).  But 
while  the  Estimator  will  produce  an  estimate 
of  the  full  shift  dpm  concentration  that 
includes  the  effects  of  using  such  cabs,  it 
should  l>e  remembered  that  such  an  estimate 
is  only  directly  relevant  to  equipment 
operators.  Thus,  cabs  are  a  viable  control  for 
sections  where  the  miners  are  all  equipment 
operators,  but  they  will  not  impact  the  dpm 
concentrations  to  which  other  miners  are 
exposed. 

Section  6.  The  Estimator  displays  in  this 
section  an  estimated  full  shift  dpm 
concentration.  If  a  measured  baseUne  dpm 
concentration  was  entered  in  section  1,  this 

information  will  be  displayed  in  column  A. 
Column  B  displays  an  estimate  based  on  the 

engine  emissions  data. 
Here  is  how  the  computations  ara 

performed. 
The  effsct  of  control  application  is 

calculated  in  Section  6.  Column  A  bom  the 

following  formula: 

DPM(c)  =  {Sum  ((To(I)  /  Ts)  x  1000  x  [(E(a) 
/  60)  x  Hp(I)  X  (35300  /Q(I))  x  (Q(I)  /  Q(f)) 
X  (l-R(o))  X  (1-R(f))  X  (l^e))j>  + 1 

Where: 

DPM(c)  =  Diesel  particulate  concentration 
after  control  application/^g/m', 

E(a)  =  Average  engine  emission  rate,  gm/hp- 
hr. 

Hp(I)  -  Individual  engine  Horsepower,  hp. 

To(I)  =:  Operating  time  hours, 

I  -  Intake  DPM  concentration,  |ig/m>. 

0(1)  =  Initial  section  ventilation,  cfrn. 

Q(f)  =  Final  section  ventilation,  cfin. 

R(o)  s  Efficiency  of  oxidation  catalytic 
converter,  decimal 

R(f)  =  Efficiency  of  after  filters  or  cab, 
decimal. 

R(e)  =  Reduction  for  new  engine  technology, 
decimal,  and 

R(eh=  (Ei— Ef)  /  Ei 

Where: 

R(e)  =  Reduction  for  new  engine  technology, 
decimal. 

E(i)  =  Initial  engine  emission  rates,  gm/hp-hr, 

E(f)  =  New  engine  emission  rates,  gm/hp-hr. 
The  effect  of  control  application  is 

calculated  in  Section  6,  Colunm  B  from  the 

following  formula: 

DPM(c)  =  {Sum[(E(I)  x  Hp(I)  x  To{I))  x 

(35.300  /  0(1))  X  (l-R(o))  X  (1-R(f))  x  (1- 
R(e))|x(Q(I)/Q(niKI 

Where: 


DPM(c)  =  Diesel  particulate  concentration 

after  control  application/^g/m', 
E(I)  =  Individual  engine  emission  rates,  gm/ 

hp-hr, 
Hp(I)  =  Individual  engine  Horsepower,  hp, 
To(I)  =  Operating  time  hours, 
I  =  Intake  DPM  concentration,  n%/m^, 
Q(I)  =  Initial  section  ventilation,  cfm. 
Q(f )  =  Final  section  ventilation,  cfin, 
R(o)  =  Efficiency  of  oxidation  caUlytic 

converter,  decimal, 
R(f)  =  Efficiency  of  after  filters  or  cab. 

decimal, 
R(e)  =  Reduction  for  new  engine  technology, 

decimal,  and 
R(e)  =  (Ei-*f)  /  Ei 
Where: 
R(e)  =  Reduction  for  new  engine  technology, 

decimal, 
E(i)  =  Initial  engine  emission  rates,  gm/hp-hr, 
E(f)  =  New  engine  emission  rates,  gm/hp-hr. 

VI.  Impact  Analyses 

This  part  of  the  preamble  reviews 
several  impact  analyses  which  the 
Agency  is  required  to  provide  in 
connection  Mdth  proposed  rulemaking. 
The  full  text  of  these  analyses  can  be 
found  in  the  Agency's  PREA. 

(A)  Costs  and  Benefits:  Executive  Order 
12866 

In  accordance  with  Executive  Order 
12866.  MSHA  has  prepared  a 
Preliminary  Regulatory  Economic 
Analysis  (PREA)  of  the  estimated  costs 
and  benefits  associated  with  the 
proposed  rule  for  the  underground 
metal  and  nonmetal  sector. 

The  key  conclusions  of  the  PREA  are 
summarized,  together  with  cost  tables, 
in  part  I  of  this  preamble  (see  Question 
and  Answer  5).  In  addition,  a  summary 
of  the  assumptions  made  by  MSHA 
about  the  largest  cost  component  of  the 
proposed  rule — the  costs  for  equipment 
that  the  underground  metal  and 
nonmetal  sector  will  need  to  comply 
with  the  proposed  concentration  limit — 
can  be  foimd  in  part  V  of  this  preamble, 
in  the  discussion  of  the  feasibiUty  of  the 
proposed  rule  for  that  sector.  The 
complete  PREA  is  part  of  the  record  of 
this  rulemaking,  and  is  available  from 
MSHA. 

The  Agency  considers  this  rulemaking 
"significant"  under  section  3(f)  of 
Executive  Order  12866.  and  has  so 
designated  the  rule  in  its  semiannual 
regtilatory  agenda  (RDM  1219-ABll). 
However,  based  upon  the  PREA,  MSHA 
has  determined  that  the  proposed  rule 
does  not  constitute  an  "economically 
significant"  regulatory  action  pursuant 
to  section  3(0(1)  of  Executive  Order 
12866. 


(B)  Regulatory  Flexibility  Certification 
and  Initial  Regulatory  Flexibility 
Analysis  (IRFA) 

Introduction.  Pursuant  to  the 
Regulatory  FlexibiUty  Act  of  1980. 
MSHA  has  analyzed  the  impact  of  this 
rule  upon  small  businesses.  MSHA 
specifically  solicits  comments  on  the 
cost  data  and  assumptions  concerning 
the  initial  regulatory  flexibiUty  analysis 
for  underground  metal  and  nonmetal 
mine  operators. 

To  facilitate  public  participation  in 
the  rulemaking  process.  MSHA  will 
mail  a  copy  of  the  proposed  rule  and 
this  preamble  to  every  underground 
metal  and  nonmetal  mine  operator.  In 
addition,  the  entire  IRFA  is  reprinted 
here. 

Definition  of  Small  Mine.  Under 
SBREFA,  in  analyzing  the  impact  of  a 
proposed  rule  on  small  entities,  MSHA 
must  use  the  SEA  definition  for  a  small 
entity  or.  after  consultation  with  the 
SEA  Office  of  Advocacy,  establish  an 
alternative  definition  for  the  mining 
industry  by  pubUshing  that  definition  in 
the  Federal  Regialer  for  notice  and 
conunent.  MSHA  has  not  taken  such  an 
action,  and  hence  is  required  to  use  the 
SBA  definition. 

The  SBA  defines  a  small  mining 
entity  as  an  establishment  with  500 
employees  or  less  (13  CFR  121.201). 
MSHA's  use  of  the  500  or  less 
employees  includes  all  employees 
(miners  and  office  woikers).  Almost  all    . 
mines  (including  underground  coal 
mines)  fall  into  this  category  and  hence, 
can  be  viewed  as  sharing  the  special 
regulatory  concerns  which  the  RFA  was 
designed  to  address.  That  is  why  MSHA 
has.  for  example,  committed  to 
providing  to  all  underground  metal  and 
nonmetal  mine  operators  a  copy  of  a 
compliance  guide  explaining  provisions 
of  this  rule. 

The  Agency  is  concerned,  however, 
that  looking  only  at  the  impacts  of  the 
proposed  rule  on  all  the  mines  in  this 
sector  does  not  provide  the  Agency  with 
9  very  complete  picture  on  which  to 
make  decisions.  Traditionally,  the 
Agency  has  also  looked  at  the  impacts 
of  its  proposed  nUes  on  what  the  mining 
community  refers  to  as  "small  mines" — 
those  with  fewer  than  20  minms.  The 
way  these  small  mines  perform  mining 
operations  is  generally  recognized  as 
being  different  from  the  way  other 
mines  operate  whidi  has  led  to  special 
attention  by  the  Agency  and  the  mining 
community. 

This  analysis  compUes  with  the  legal 
requirements  of  the  RFA  for  an  analysis 
of  the  impacts  on  "small  entities"  while 
continuing  MSHA's  traditional  look  at 
"small  mines". 
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Underground  Metal  and  Nonmetal 
Mines:  Initial  Regulatory  Flexibility 
Analysis.  Since  MSHA  has  not  recently 
prepared  an  initial  regulatory  flexibility 
analysis  in  connection  with  a  proposed 
rule,  the  mining  community  has  not  had 
an  opportunity  to  review  such  an 
analysis.  Accordingly,  some  background 
may  be  helpful. 

The  requirements  for  an  initial  RFA 
should  describe  the  impact  of  the 
proposed  rule  on  small  entities.  Each 
initial  RFA  analysis  shall  contain: 

"(1)  A  description  of  the  reasons  why 
action  by  the  Agency  is  being 
considered; 

(2)  A  succinct  statement  of  the 
objectives  of,  and  legal  basis  for,  the 
proposed  rule; 

(3)  A  description  of  and,  where 
feasible,  an  estimate  of  the  number  of 
small  entities  to  which  the  proposed 
rule  will  apply; 

(4)  A  description  of  the  projected 
reporting,  recordkeeping  and  other 
compliance  requirements  of  the 
proposed  rule,  including  an  estimate  of 
the  classes  of  small  entities  which  will 
be  subject  to  the  requirement  and  the 
type  of  professional  skills  necessary  for 
preparation  of  the  report  or  record; 

(5)  An  identification,  to  the  extent 
practicable,  of  all  relevant  Federal  rule 
which  may  duplicate,  overlap  or 
conflict  with  the  proposed  rule." 

In  addition,  "Each  initial  regulatory 
flexibility  analysis  shall  also  contain  a 
description  of  any  significant 
alternatives  to  the  proposed  rule  which 
accomplish  the  stated  objectives  of 
applicable  statutes  and  which  minimize 
any  significant  economic  impact  of  the 
propmed  rule  on  small  entities. 
Consistent  with  the  stated  objective  of 
applicable  statutes,  the  analysis  shall 
discuss  signiHcant  alternatives  such  as: 

(1)  The  estabUshment  of  differing 
compliance  or  reporting  requirements  or 
timetables  that  take  into  account  the 
resources  available  to  small  entities; 

(2)  The  clarification,  consolidation,  or 
simplification  of  compliance  and 
reporting  requirements  under  the  rule 
for  such  small  entities; 

(3)  The  use  of  performance  rather  than 
design  standards; 

(4)  and  an  exemption  from  coverage  of 
the  rule,  or  any  part  thereof,  for  such 
entities." 

MSHA  would  encourage  the  mining 
community  to  structure  its  comments  on 
these  points  in  a  similar  manner  so  that 
the  Agency  will  be  able  to  clearly 
respond  to  them  in  its  final  analysis. 

MSHA  hopes  the  presentation  that 
follows  will  provide  reviewers  enough 
information  to  readily  grasp  the 
implications  of  the  rule  for  small 
entities  in  particular,  but  it  strongly 


encourages  reviewers  to  also  pursue  the 
referenced  discussions  of  risk, 
feasibility,  historical  and  other 
information  in  the  preamble 
accompanying  the  proposed  rule. 

Reasons  Why  Agency  Action  is  Being 
Considered.  A  rule  is  needed  for 
underground  metal  and  nonmetal  mines 
to  assure  that  a  significant  risk  of 
material  impairment  to  the  health  of 
miners  working  in  these  mines  is 
reduced  to  the  extent  economically  and 
technologically  feasible  for  this  sector  as 
a  whole.  The  risk  is  created  by  the 
presence  of  diesel  engines  in  the  closed 
environment  of  underground  metal  and 
nonmetal  mines  which  generate  in  their 
emissions  very  high  concentrations  of 
particulate  matter.  These  very  small 
particles  penetrate  to  the  deepest 
regions  of  the  lung.  As  explained  in 
detail  in  Part  III  of  the  preamble 
accompanying  the  proposed  rule, 
exposure  to  high  concentrations  of 
diesel  particulate  matter  puts  miners  at 
significant  risk  of  material  impairment 
to  their  health.  These  elevated  risks 
include,  but  are  not  limited  to,  an 
increased  risk  of  lung  cancer.  At  the 
present  time,  many  underground 
miners,  including  many  miners  in 
underground  metal  and  nonmetal 
mines,  are  exposed  to  levels  of  diesel 
particulate  matter  that  far  exceed  the 
exposures  of  any  other  group  of  workers 
in  the  United  States.  The  reductions  in 
exposure  to  diesel  particulate  required 
in  this  sector  will  necessitate  changes  in 
mine  equipment  and  practices  that  are 
too  significant  to  bring  about  without 
regulatory  action. 

Objectives  of  the  Rule;  Legal  Basis. 
MSHA  has  two  related  objectives  it 
hopes  to  accomplish  through  the 
rulemaking  for  underground  metal  and 
nonmetal  mines.  For  miners  in  this 
sector,  it  is  MSHA's  objective  that  they 
will  no  longer  be  exposed  to  diesel 
particulate  matter  in  far  greater 
concentrations  than  any  other  group  of 
workers  in  this  country.  For  mine 
operators  in  this  sector,  it  is  MSHA's 
objective  to  provide  each  with  flexibility 
as  to  the  controls  they  may  implement 
to  reduce  the  concentration  of  diesel 
particulate  matter  to  the  prescribed 
limit. 

The  proposed  rule  won't  eliminate  the 
risk  of  harm,  nor  even  reduce  exposures 
to  the  level  which  industry  experts  are 
considering  establishing  as  a  Threshold 
Limit  Value,  but  it  would  reduce  miner 
exposures  to  levels  comparable  to  those 
faced  by  workers  in  other  industries 
who  work  around  diesel  powered 
equipment.  While  MSHA  has  tentatively 
concluded  that  there  may  remain  a 
significant  risk  to  miner  health  even 
with  this  proposed  rule,  the  Agency  has 


also  tentatively  concluded  that:  (a)  the 
proposed  rule  would  provide 
substantial  health  benefits:  and  (b) 
additional  controls  beyond  those 
provided  for  in  the  proposed  rule  may 
not  be  feasible  for  the  imderground 
metal  and  nonmetal  sectors  at  this  time. 

Initially,  MSHA  had  an  additional 
objective  in  this  rulemaking:  to  establish 
a  uniform  rule  for  all  mining  sectors 
because  uniformity  tends  to  be  the  most 
effective  solution  for  worker's  health 
and  for  industry  compUance.  After 
exploring  the  implications  of  such  an 
approach,  however,  the  Agency 
concluded  that  a  uniform  approach  does 
not  appear  to  be  feasible  at  this  time. 
MSHA  has  tentatively  concluded  that 
while  there  is  a  technological  fix 
available  for  underground  coal  mine 
operators,  the  best  solution  for 
underground  metal  and  nonmetal  mine 
operators  will  vary  considerably. 
Moreover,  while  the  Agency  has 
confidence  that  there  is  a  validated 
method  for  measuring  diesel  particulate 
matter  concentrations  in  underground 
metal  and  nonmetal  mines,  it  believes 
some  further  work  is  necessary  before 
recommending  that  such  an  approach  be 
used  in  underground  coal  mines  due  to 
the  possibility  of  contamination  of  the 
samples  by  coal  dust.  The  Agency  will 
reconsider  this  approach  in  light  of  the 
record  in  this  proceeding  before 
finaUzing  a  rule,  but  at  this  point  has 
concluded  that  it  cannot  justify 
proposing  a  uniform  approach  to  this 
problem  at  this  time. 

MSHA  has  an  obligation  under 
§  101(a)(6)(A)  of  the  Federal 

Mine  Safety  and  Health  Act  of  1977 
(the  "Mine  Act")  which  requires  the 
Secretary  to  set  standards  which  most 
adequately  assure,  on  the  basis  of  the 
best  available  evidence,  that  no  miner 
will  suffer  material  impairment  of 
health  over  the  miner's  working 
lifetime.  The  Mine  Act  makes  no 
distinction  between  the  obUgations  of 
operators  based  on  size. 

Number  and  Description  of  Small 
Entities  Affected.  Number  and 
Description  of  Small  Entities  Affected 

Underground  metal  and  nonmetal 
mine  operators  have  used  diesel- 
powered  equipment  for  a  long  time,  and 
they  are  highly  dependent  upon  such 
equipment  for  production.  As  discussed 
in  detail  in  part  II  of  the  preamble 
accompanying  the  proposed  rule,  a 
major  role  of  such  equipment  involves 
haulage.  For  example,  front-end  loaders 
or  load-haul-dump  machines  remove 
the  metal  or  mineral  deposits  from 
where  it  was  blasted  or  cut  in  the  mine. 
However,  other  types  of  diesel 
machinery  can  also  be  found  in 
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imderground  metal  and  nonmetal 
mines.  Examples  of  some  of  these  other 
types  of  diesel  powered  machines  are: 
roof  bolters,  jimibo  drills,  scalers,  water 
trucks,  and  transport  or  maintenance 
vehicles.  MSHA's  January  1998  coimt  of 
the  number  of  diesel  powered 
equipment  in  undergroimd  metal  and 
nonmetal  mines,  shows  that  of  the  261 
underground  metal  and  nonmetal 
mines,  there  are  203  mines  that  use 
diesel  powered  equipment  on  a  regular 
basis. 

Under  MSHA's  traditional  definition 
of  a  small  mine  (those  that  employ  less 
than  20),  about  40  percent  of  the  203 
underground  metal  and  nonmetal  mines 
that  use  diesel  powered  equipment  (82 
mines)  would  be  considered  small 
imderground  mines.  Approximately  69 
percent  of  these  small  imderground 
mines  (57  mines  +  mines)  are  involved 
in  the  production  of  limestone  (47 
mines)  or  gold  (10  mines).  The  largest 
number  of  small  undeigroiind  mines 
that  are  involved  in  the  production  of 
the  same  commodity  are  limestone 
mines.  Underground  limestone  mines 
account  for  57  percent  of  small  mines 
(47  mines  *  mines).  These  82  small 
underground  mine  operators  employ 
approximately  5  percent  of  all 
underground  metal  and  nonmetal  mine 
employment,  and  account  for  about  15 
percent  of  the  diesel  powered 
equipment  found  in  underground  metal 
and  nonmetal  mines.  On  average,  about 
7.5  diesel  powered  machines  are  in  a 
small  mine,  when  MSHA's  definition  of 
a  small  mine  is  used. 

Under  the  SBA  definition  of  a  small 
mine  (those  that  employ  500  or  less), 
about  97  percent  of  the  203 
underground  metal  and  nonmetal  mines 
that  use  diesel  powered  equipment  (196 
mines)  would  be  considered  small 
underground  mines.  Approximately  68 
percent  of  these  small  underground 
mines  (134  mines  ■>■  196  mines)  are 
involved  in  the  production  of:  limestone 
(85  mines),  gold  (27  mines),  SaU  (12 
mines),  and  Zinc  (10  mines).  Again,  the 
largest  number  of  small  underground 
mines  that  are  involved  in  the 
production  of  the  same  commodity  are 
limestone  mines.  Underground 
limestone  mines  account  for  43  percent 
of  small  mines  (85  mines  *  196  mines). 
These  196  small  underground  mine 
operators  employ  approximately  70 
percent  of  all  underground  metal  and 
nonmetal  mine  employment,  and 
account  for  about  83  percent  of  the 
diesel  powered  equipment  foimd  in 
underground  metal  and  nonmetal 
mines.  On  average,  about  17  diesel 
powered  machines  are  in  a  small  mine, 
when  SBA's  definition  of  a  small  mine 
is  used. 


The  industry  profile  in  part  II  of  this 
document  provides  some  further 
information  concerning  the 
characteristics  of  underground  metal 
and  nonmetal  mines. 

Proposed  Rule  Requirements.  The 
compliance  requirements  of  the 
proposed  rule  for  underground  metal 
and  nonmetal  mine  operators  are 
described  in  detail  in  the  preamble  to 
the  rule.  The  compliance  costs  to  mine 
operators  are  described  in  detail  in  the 
FREA.  The  material  following  briefly 
summarizes  key  elements  of  the 
proposed  rule. 

fne  proposed  rule  would  require  that 
underground  metal  and  nonmetal  mine 
operatora,  including  small  mine 
operatora,  observe  a  set  of  "besX 
practices"  underground  to  reduce 
engine  emissions  of  diesel  particulate 
matter.  (Similar  practices  are  already  in 
effect  in  underground  coal  mines  as  a 
result  of  MSHA's  diesel  equipment 
rule). 

Only  low-sulfur  diesel  fuel  and  EPA- 
approved  fuel  additives  would  be 
permitted  to  be  used  in  diesel-powered 
equipment  in  underground  areas.  Idling 
of  such  equipment  that  is  not  required 
for  normal  mining  op«ations  would  be 
prohibited.  In  addition,  diesel  engines 
would  have  to  be  maintained  in  good 
condition  to  ensure  that  deterioration 
does  not  lead  to  emissions  increases — 
approved  engines  would  have  to  be 
maintained  in  approved  condition;  the 
emission  related  components  of  non- 
approved  engines  would  have  to  lie 
maintained  in  accordance  with 
manufacturer  specifications;  and  any 
installed  emission  device  would  have  to 
be  maintained  in  effective  condition. 
Equipment  operators  in  underground 
metal  and  nonmetal  mines  would  be 
authorized  to  tag  equipment  with 
potential  pollution  problems,  and 
tagged  equipment  would  have  to  be 
"promptly"  referred  for  a  maintenance 
check.  As  an  additional  safeguard  in 
this  regard,  maintenance  of  this 
equipment  would  have  to  be  done  by 
persons  qualified  by  virtue  of  training  or 
experience  to  perform  the.maintenance. 
The  proposed  rule  would  also  require 
that,  with  the  exception  of  diesel 
engines  used  in  ambulances  and  fire- 
fitting  equipment,  any  diesel  engines 
added  to  the  fleet  of  an  underground 
metal  or  nonmetal  mine,  60  days  after 
the  date  the  rule  is  promulgated,  must 
be  an  engine  approved  by  MSHA  under 
Part  7  or  Part  36.  The  composition  of  the 
existing  fleet  would  not  be  impacted  by 
this  part  of  the  proposed  rule. 

In  addition,  the  proposed  rule  would 
establish  a  Umit  on  the  concentration  of 
diesel  particulate  matter  permitted  in 
areas  of  an  undeiground  metal  or 


nonmetal  mine  where  miners  normally 
work  or  travel. 

All  underground  metal  and  nonmetal 
mine  operators  would  be  given  a  full 
five  years  to  meet  this  limit.  However, 
starting  eighteen  months  after  the  rule  is 
published,  underground  metal  and 
nonmetal  mine  operators  would  have  to 
observe  an  interim  limit.  No  limit  at  all 
on  the  concentration  of  diesel 
particulate  matter  would  be  applicable 
for  the  first  eighteen  months  following 
promulgation.  Instead,  this  period 
would  be  used  to  provide  compliance 
assistance  to  the  underground  metal  and 
nonmetal  mining  community  to  ensure 
it  understands  how  to  measure  and 
control  diesel  particulate  matter 
concentrations  in  individual  operations. 
An  underground  metal  and  nonmetal 
mine  operates  would  have  to  use 
engineering  or  work  practice  controls  to 
keep  diesel  particulate  matter 
concentrations  below  the  applicable 
limit.  Administrative  controls  (e.g.,  the 
rotation  of  miners)  and  personal 
protective  equipment  (e.g..  respirators) 
do  not  reduce  the  concentration  of 
diesel  particulate,  and  so  are  not 
permitted  as  a  means  of  permanent 
compliance  with  this  standard.  When  a 
mine  operator  is  granted  an  extension  to 
come  into  compliance  with  the 
concentration  limit  under  the  narrow 
range  of  circumstances  permitted  in  the 
rule,  MSHA  may  require  the  mine 
operator  to  utilise  perstHial  protective 
equipment  or  administrative  controls 
during  the  duraticm  of  the  extension 
period.  An  underground  operator  could 
filter  the  emissions  from  diesel-powoed 
equipment,  install  cleaner-burning 
engines,  increase  ventilation,  improve 
fleet  management,  or  use  a  variety  of 
other  readily  available  controls:  the 
selection  of  controls  would  be  left  to  the 
operator's  discretion.  MSHA  has 
pubhshed  a  "toolbox"  of  approaches 
that  can  be  used  to  reduce  diesel 
particulate  matter.  MSHA  will  make 
available  an  "Estimator"  that  operators 
can  plug  into  a  standard  spreadsheet 
program  to  enable  them  to  evaluate  the 
effects  of  alternative  controls  in  an  area 
of  a  mine  before  purchasing  and 
implementation  decisions  are  made. 

MSHA  has  studied  a  number  of  metal 
and  nonmetal  mines,  as  described  in 
part  V  of  the  preamble  accompanying 
the  proposed  rule,  which  the  Agency 
had  reason  to  think  might  have 
particular  difficulty  in  controUing  diesel 
particulate  matter  concentrations.  As  a 
resuh  of  these  studies,  the  Agency 
beUeves  that  in  combination  with  the 
required  "best  practices,"  engineering 
and  work  practice  controls  are  available 
that  can  bring  diesel  particulate  matter 
concentrations  in  all  undeiground  metal 
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and  nonmetal  mines  down  to  the 
interim  and  final  concentration  limits  in 
a  timely  manner.  Nevertheless,  the 
proposed  rule  would  provide  that  if  an 
operator  of  an  underground  metal  or 
nonmetal  mine  can  demonstrate  that 
there  is  no  combination  of  controls  that 
can,  due  to  technological  constraints,  be 
implemented  within  that  time  to  reduce 
the  concentration  of  diesel  particulate 
matter  to  the  limit,  MSHA  may  approve 
an  application  for  an  extension  of  time 
to  comply  with  the  diesel  particulate 
matter  concentration  limit.  Such  a 
special  extension  is  available  only  once, 
and  is  limited  to  2  years. 

Sampling  to  determine  compliance 
with  the  diesel  particulate  matter 
concentration  Umit  would  be  performed 
directly  by  MSHA,  rather  than  relying 
upon  underground  metal  and  nonmetal 
mine  operator  samples;  however,  the 
proposed  rule  would  also  require  all 
underground  metal  and  nonmetal  mine 
operators  using  diesel-powered 
equipment  to  sample  as  often  as 
necessary  to  effectively  evaluate  diesel 
particulate  matter  concentrations  at  the 
mine. 


The  proposed  rule  would  require  that 
if  an  underground  metal  or  nonmetal 
mine  operator  is  in  violation  of  the 
applicable  limit  on  the  concentration  of 
diesel  particulate  matter,  a  diesel 
particulate  matter  compliance  plan  must 
be  established  and  remain  in  effect  for 
3  years.  Reflecting  practices  in  this 
sector,  the  plan  would  not  have  to  be 
preapproved  by  MSHA,  but  must  be 
retained  at  the  mine  site.  The  plan 
would  include  information  about  the 
diesel-powered  equipment  in  the  mine 
and  applicable  controls.  The  proposed 
rule  would  require  operator  sampling  to 
verify  that  the  plan  is  effective  in 
bringing  diesel  particulate  matter  levels 
at  or  below  the  applicable  limit,  with 
the  records  kept  at  the  mine  site  with 
the  plan  to  facilitate  review. 

To  enhance  miner  awareness  of  the 
hazards  involved,  underground  mine 
operators  using  diesel-powered 
equipment  must  annually  train  miners 
exposed  to  diesel  particulate  matter  on 
the  hazards  associated  with  that 
exposure,  and  in  the  controls  being  used 
by  the  operator  to  limit  diesel 
particulate  matter  concentrations. 


Underground  mine  operators  may 
propose  to  include  this  training  in  their 
existing  Part  48  training  plans. 
Table  Vl-1  summarizes  the 
compliance  costs  of  the  proposed  rule, 
including  paperwork  costs,  to 
underground  metal  and  nonmetal  mine 
operators.  As  can  be  seen  in  the  table, 
of  the  approximately  $19.2  million  per 
year  estimate  of  total  comphance  cost 
for  all  underground  metal  and  nonmetal 
mine  operators,  mines  with  19  or  fewer 
miners  are  estimated  to  incur 
approximately  $4.6  million  per  year  (an 
average  cost  of  about  $56,100  per  year 
per  small  mine).  When  the  definition  of 
a  small  mine  operator  is  500  or  less 
employees,  then  nearly  all  underground 
metal  and  nonmetal  mine  operators 
would  be  included  (under  such  a 
definition,  MSHA  estimates  that 
approximately  $17.2  million  of  the  total 
$19.2  million  would  be  inciured  by 
small  mine  entities  (an  average  cost  of 
about  $87,800  per  year  per  small  mine). 
A  discussion  of  the  benefits  of  the 
proposed  rule  can  be  found  in  part  I  of 
this  preamble  (see  response  to  Question 
5). 


Federal  Register /Vol.  63.  No.  209 /Thursday,  October  29.  1998 /Proposed  Rules  58211 


TABLE  VI-1 

COMPLIANCE  COSTS  FOR 

UNDERGROUND  METAL  AND  NONMETAL  MINE  OPERATORS 

(DOLLARS  X  1,000) 


Small  Mines 

With  19  or  less 

miners 

All  Mines 

Detail 

Per  Year 

Costs* 

,Per  Year 
Costs* 

57.5060  (a) 

$2,677 

$11,046 

57.5060  (b) 

$1,627 

$6,537 

57.5060(c) 

$2 

$12 

57.5062 

$1 

$6 

57.5066 

$8 

$38 

57.5067 

$121 

$852 

57.5070 

$5 

$203 

57.5071 

$122 

$486 

57.5075 

$1 

$4 

Total 

$4,564 

$19,184 

l.Per  year  compliance  costs  is  con?>osed  of  the  addition  of 
auuiualized  and  annual  compliance  costs. 


With  respect  to  underground  metal 
and  nonmetal  mine  operators  the 
paperwork  requirements  include 
paperwork  associated  with  training  for 
persons  maintaining  diesel  powered 
equipment,  annual  training  for  those 
miners  affected  by  the  hazards  of  diesel 
particulate  matter,  sampling  for  diesel 
particulate  matter,  observation  of 
sampling,  and  tagging  equipment  with 
pollution  problems.  In  addition,  there 
are  paperwork  requirements  for  a  small 
portion  of  underground  metal  and 
nonmetal  mines  that  pertain  to  writing 
applications  to  extend  the  period  to 
comply  with  the  proposed 
concentration  limits,  and  for  writing  a 
diesel  particulate  control  plan. 

With  a  few  exceptions,  MSHA 
estimates  that  all  recordkeeping  and 
recording  related  compliance  costs,  and 
all  of  the  other  requirements  of  the 
standard,  will  require  no  special 


professional  background  beyond  that 
currently  found  in  the  managers  of  the 
undergroimd  mines  in  this  sector.  Based 
on  a  small  mine  definition  of  less  than 
20  employees,  all  small  underground 
metal  and  nonmetal  mine  operators,  as 
well  as  half  of  the  large  mines,  are 
assumed  to  have  sampUng  p>erfonned  by 
an  independent  contractor,  because  this 
would  be  cheaper  than  setting  up  their 
own  sampUng  program  and  purchasing 
the  required  sampling  equipment.  Also, 
regardless  of  what  definition  is  used  to 
define  unall  mines,  all  imdergroimd 
metal  and  nonmetal  mine  operators 
would  have  the  sample  analysis 
performed  by  an  independent 
contractor,  since  the  underground  mines 
do  not  have  the  expertises  or  equipment 
to  analyze  for  diesel  particulate  matter. 
Again,  no  matter  what  definition  is  used 
to  define  small  mines,  imderground 
metal  and  nonmetal  mine  operators 


would  need  to  go  outside  of  the  mine 
expertise  to  receive  a  portion  of  their 
maintenance  training. 

Based  on  a  small  mine  definition  of 
less  than  20  miners,  the  total  number  of 
annual  burden  hours  to  the  82  small 
imderground  metal  and  nonmetal  mine 
operators  would  be  436.  When  the 
definition  of  a  small  mine  is  500  or  less 
employees,  the  total  number  of  annual 
burden  hours  to  196  small  underground 
metal  and  nonmetal  mine  operators 
would  be  3,472. 

Impact  of  Other  Federal  Rules.  There 
are  no  other  Federal  (or  for  that  matter 
State)  rules  of  which  MSHA  is  aware 
that  would  duplicate,  overlap  or  conflict 
with  the  proposed  rule  for  underground 
metal  and  nonmetal  mines. 

Significant  Alternatives  Considered. 
The  Agency  considered,  and  adopted  as 
part  of  the  proposed  rule,  features 
designed  to  minimize  the  impacts  on 
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small  entities,  and  the  smallest  metal 
and  nonmetal  mines  in  particular, 
consistent  with  the  stated  objectives  of 
the  Mine  Act.  It  is  important  to  note  in 
this  regard  that  in  implementing  the 
Mine  Act's  requirement  that  the 
Secretary  attain  the  highest  degree  of 
safety  and  health  protection,  consistent 
with  feasibiUty,  the  Agency  based  its 
decisions  on  the  technological  and 
economic  feasibility  of  the  proposed 
rule  on  detailed  information  about  the 
impacts  on  mines  with  500  or  fewer 
employees  and.  separately,  that  segment 
of  these  mines  with  less  than  20 
employees.  Part  V  of  the  preamble 
accompanying  the  proposed  rule 
reviews  the  decisions  made  by  the 
Agency  with  respect  to  this  statutory 
obligation. 

Under  the  proposed  rule  no  limit  on 
diesel  particulate  concentration  would 
be  in  effect  for  18  months,  during  which 
time  the  Agency  would  provide 
extensive  compliance  assistance  to  the 
mining  community.  Diu-ing  this  time, 
MSHA  would  be  working  with  small 
underground  metal  and  nonmetal  mine 
operators  to  provide  help  concerning 
the  measuring  of  diesel  particulate 
concentrations.  In  addition,  MSHA 
would  use  this  time  to  provide  technical 
assistance  about  control  methods  to 
small  mine  operators. 

In  fact,  this  individualized 
compliance  assistance  would 
supplement  general  guidance  the 
Agency  has  already  started  to  provide  to 
the  mining  industry,  and  to  small  mines 
in  particular.  In  1995,  the  Agency  held 
three  workshops  in  various  areas  of  the 
country  to  enable  the  mining 
community  to  share  ideas  on  practical 
ways  to  control  diesel  emissions,  and 
made  transcripts  of  these  workshops 
widely  available.  Subsequently,  the 
Agency  published  a  "toolbox"  to 
disseminate  this  information  in  a  format 
designed  to  facilitate  use  by  small  mines 
in  particular  (appended  to  the  end  of 
this  document  is  a  copy  of  an  MSHA 
publication.  "Practical  Ways  to  Reduce 
Exposure  to  Diesel  Exhaust  in  Mining — 
A  Toolbox).  Moreover,  before  the  rule 
goes  into  effect,  the  Agency  will  also 
develop  and  distribute  a  compliance 
guide,  as  required  by  SBREFA,  and  will 
provide  information  to  small  mines 
through  such  other  formats  as  may  be 
suggested  by  the  mining  community. 
For  example.  MSHA  is  also  considering 
creating  a  one  page  fact  sheet  or  card 
that  can  be  used  by  the  mining  industry 
to  complement  training  requirements 
concerning  notification  of  affected 
miners  of  the  hazards  associated  with 
diesel  fwrticulate.  This  can  be  of 
particular  help  to  small  mine  operators 
who  have  training  resources  that  may 


not  be  as  extensive  as  those  found  in 
large  mining  operations.  MSHA  will 
also  mail  a  copy  of  the  proposed  rule  to 
every  underground  mine  operator  which 
primarily  benefits  small  operators. 
Beyond  the  initial  18  months  the 
proposed  rule  would  provide  for 
compliance  assistance.  Also,  the 
proposed  rule  reflects  a  preliminary 
decision  by  the  agency  to  delay  for  a  full 
5  years  alter  promulgation  of  a  final  rule 
the  effective  date  of  the  requirement 
which  will  have  the  most  significant 
impact  on  small  underground  metal  and 
nonmetal  mines — the  concentration 
limit  for  diesel  particulate.  An  interim 
concentration  limit  would  apply  until 
that  date — a  limit  that  should  not  be  at 
all  difficult  for  small  mines  to  reach, 
particularly  alter  all  of  the  compliance 
assistance  that  precedes  it.  This 
extended  time  for  full  implementation 
of  the  proposed  rule  ensures  that 
technological  issues  can  be  timely 
resolved  prior  to  the  final  rule's 
effective  date.  It  also  recognizes  that  this 
rule  is  a  significant  one  for  the 
underground  metal  and  nonmetal 
sector,  that  almost  all  mines  in  this 
sector  are  considered  small  entities 
under  SBA's  definition,  and  that  having 
adequate  time  to  come  into  full 
compliance  is  of  particular  importance 
to  the  smallest  mines  in  this  sector. 

Finally.  MSHA  is  including  a  one- 
time two-year  extension  for  mines  that 
require  additional  time  to  adopt  to  the 
final  concentration  limits. 

Other  features  of  the  proposed  rule 
also  reflect  MSHA's  recognition  of  the 
size  distribution  of  the  entities  which 
have  to  implement  any  requirements. 
Special  attention  was  paid  to  making 
the  rule's  requirements  comprehensible 
to  the  mining  community,  including  the 
provision  of  a  chart  summarizing 
recordkeeping  requirements,  and 
comments  in  that  regard  are  being 
solicited.  Training  and  operator 
sampling  requirements  were  specifically 
designed  to  be  performance  oriented  to 
minimize  costs,  while  at  the  same  time 
ensure  that  the  important  protections 
that  flow  from  such  approaches  are 
included  in  every  mine  operator's 
approach  to  this  health  problem. 

MSHA  did  consider  a  regulatory 
approach  that  would  have  focused  on 
limiting  worker  exposure  rather  than 
limiting  particulate  concentration. 
Under  such  an  approach,  operators 
would  have  been  able  to  use 
administrative  controls  (e.g.,  rotation  of 
personnel)  and  respiratory  protection 
equipment  to  reduce  diesel  particulate 
exposure.  It  is  generally  accepted 
industrial  hygiene  practice,  however,  to 
eliminate  or  minimize  hazards  before 
resorting  to  personal  protective 


equipment.  Moreover,  while  rotation  of 
workers  may  be  a  perfectly  acceptable 
practice  for  a  hazard  like  noise  (where 
reducing  exposure  can  allow  the  ear  to 
recover,  thus  avoiding  any  harm),  such 
a  practice  is  generally  not  considered 
acceptable  in  the  case  of  carcinogens 
since  it  merely  places  more  workers  at 
risk.  Also,  allowing  use  of  these 
practices  would  not  necessarily  help  the 
smallest  mines,  not  all  small  mines  can 
efficiently  rotate  workers.  Accordingly, 
the  agency  declined  to  propose  such  an 
approach  for  this  serious  health  hazard, 
although  it  welcomes  comments  in  this 
regard. 

MSHA  is  proposing  dpm 
concentration  limits  as  the  core  of  the 
rule.  Although  the  Agency  has 
developed  costs  in  terms  of  assumptions 
about  the  numbers  of  engineering 
controls  that  will  be  required  to  meet 
the  standard,  design  standards  are  not 
the  point  of  the  regulation.  Rather,  the 
Agency  has  suggested  as  broad  a  menu 
of  compliance  techniques  as  is 
practicable,  so  that  individual  mines 
can  select  specific  techniques  that  best 
fit  their  circumstances. 

The  Agency  has  also  declined  to 
propose  alternatives  involving  design 
standards  or  specific  fi«quency 
requirements,  which  it  believes  would 
have  had  a  more  significant  impact  on 
small  entities  in  the  underground  metal 
and  nonmetal  mining  sector — although 
it  will  certainly  take  another  look  at 
these  if  the  rulemaking  record  so 
warrants.  Section  101(a)(6)(A)  of  the 
Mine  Act  requires  the  Secretary  when 
promulgating  standards  dealing  with 
toxic  substances  or  harmful  physical 
agents  to  base  such  mandatory 
standards  on  the  best  available 
evidence,  to  most  adequately  assure  that 
no  miner  will  suffer  material 
impairment  of  health  over  his  working 
lifetime.  The  Act  also  requires  that 
when  promulgating  such  standards, 
other  factors  such  as  the  latest  scientific 
data  in  the  field,  the  feasibility  of  the 
standard  and  experience  gained  under 
the  Act  and  other  health  and  safety  laws 
be  considered.  Thus,  the  Mine  Act 
requires  that  the  Secretary,  in 
promulgating  a  standard,  attain  the 
highest  degree  of  health  and  safety 
protection  for  the  miner,  based  on  the 
"best  available  evidence",  with 
feasibility  as  a  consideration. 

As  a  result  of  this  requirement.  MSHA 
seriously  considered  alternatives  that 
would  have  significantly  increased  costs 
for  both  large  and  small  mine  operators. 
For  example,  in  light  of  the  health  risks 
involved,  and  the  existing 
environmental  restrictions  on 
particulate  matter,  the  Agency 
considered  proposing  for  underground 
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metal  and  nonmetal  mine  operators  a 
lower  limit  on  the  concentration  of 
diesel  particulate,  and  shortening  the 
time  firame  to  get  to  a  final  limit.  The 
Agency  has  tentatively  concluded, 
however,  that  such  approaches  would 
not  be  feasible  for  this  sector  as  a  whole. 
The  Agency  also  considered  requiring 
more  stringent  work  practice  and  engine 
controls  in  this  sector  than  those 
ultimately  proposed — ^i.e..  practices 
exactly  Uke  those  appUcable  in  the 
underground  coal  sector.  Such  an 
alternative  would  have  required:  (a) 
weekly  emissions  tests  of  diesel 
powered  equipment  in  underground 
metal  and  nonmetal  mines  instead  of 
just  tagging  suspect  equipment  for 
prompt  inspection;  (b)  requiring  these 
mines  to  establish  training  programs  for 
maintenance  personnel;  and  (c) 
requiring  the  metal  and  nonmetal  diesel 
powered  fleet  to  be  turned  over 
completely  vtrithin  a  few  years  so  as  to 
have  only  approved  engines.  The 
Agency  concluded,  however,  that  the 
concerns  which  warranted  such  an 
approach  in  underground  coal  mines 
had  not  been  established  in 
undeiground  metal  and  nonmetal 
mines;  and  that  with  respect  to  the  risks 
created  by  diesel  particiilate  matter,  the 
approach  taken  in  the  proposed  rule 
could  provide  adequate  protection  in  a 
cost  effective  manner. 

MSHA  also  considered  other  rigorous 
requirements  such  as:  requiring  the 
installation  of  a  particulate  filter  on 
every  new  piece  of  diesel  powered 
eqmpment  added  to  the  underground 
metal  and  nonmetal  diesel  powered 
fleet  regardless  of  the  diesel  particulate 
matter  concentration  level  as  an  added 
layer  of  miner  protection,  establishing  a 
fixed  schedule  for  operator  monitoring 
of  the  concentration  of  diesel  particulate 
emissions,  and  requiring  that  diesel 
particulate  control  plans  be 
preapproved  by  MSHA  before 
implementation  to  ensiue  that  their 
effectiveness  had  been  verified.  "Fhese 
approaches  were  not  included  in  the 
proposed  rule  because  MSHA 
concluded  that  less  stringent 
alternatives  could  achieve  the  same 
level  of  protection  with  less  adverse 
impact  on  underground  mining 
operations,  especially  small 
imdergroimd  mining  operations. 

MSHA  welcomes  comments  on 
whether  there  are  significant 
alternatives  it  should  consider  that 
would  accomplish  the  previously  stated 
purpose  and  objectives  of  this 
rulemaking  while  reducing  the  impact 
on  small  entities.  In  this  regard,  the 
Agency  would  also  welcome 
suggestions  for  alternatives  that  focus  on 
addressing  special  concerns  on  the  very 


smallest  mines  in  this  sector — those 
with  less  than  20  miners.  It  is  important 
to  remember,  however,  that  under  the 
Mine  Act,  smaller  mines  must  provide 
the  same  level  of  protection  to  their 
workers  as  larger  mines. 

As  required  under  the  law.  MSHA 
will  be  consulting  with  the  Chief 
Counsel  for  Advocacy  on  the  initial 
regulatory  flexibility  analysis  for  the 
undeigroimd  metal  and  nonmetal 
mining  sector.  Consistent  with  agency 
practice,  notes  of  any  meetings  with  the 
Chief  Counsel's  office  on  this  rule,  or 
any  written  communications,  will  be 
placed  in  the  rulemaking  record.  The 
Agency  will  continue  to  consult  with 
the  Chief  Counsel's  office  as  the 
rulemaking  process  proceeds. 

(C)  Unfunded  Mandates  Reform  Act  of 
1995 

MSHA  has  determined  that,  for 
purposes  of  §  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995.  this 
proposed  rule  does  not  include  any 
Federal  mandate  that  may  result  in 
increased  expenditures  by  State,  local, 
or  tribal  govenunents  in  ^e  aggregate  of 
more  than  $100  million,  or  increased 
expenditures  by  the  private  sector  of 
more  than  $100  milUon.  Mweover.  the 
Agency  has  determined  that  for 
purposes  of  §  203  of  that  Act.  this 
proposed  rule  does  not  significantly  or 
uniquely  affect  small  governments. 

The  Unfunded  Mandates  Reform  Act 
was  enacted  in  1995.  While  much  of  the 
Act  is  designed  to  assist  the  Congress  in 
determining  whether  its  actions  will 
impose  costly  new  mandates  on  State, 
local,  and  tribal  governments,  the  Act 
also  includes  requirements  to  assist 
Federal  agencies  to  make  this  same 
determination  with  respect  to  regulatory 
actions. 

Based  on  the  analysis  in  the  Agency's 
preliminary  Regulatory  Economic 
Statement,  the  compliance  costs  of  this 
proposed  rule  for  the  underground 
metal  and  nonmetal  mining  industry  are 
about  $19.2  million  per  year. 
Accordingly,  there  is  no  need  for  further 
analysis  under  §  202  of  the  Unfunded 
Mandates  Reform  Act. 

MSHA  has  concluded  that  small 
governmental  entities  are  not 
significantly  or  uniquely  impacted  by 
the  proposed  regulation.  The  proposed 
rule  affects  only  undergroimd  metal  and 
nonmetal  mines,  and  MSHA  is  not  . 
aware  of  any  state,  local  or  tribal 
government  ownership  interest  in 
underground  mines.  MSHA  seeks 
comments  of  any  state,  local,  and  tribal 
government  which  beUeves  that  they 
may  be  affected  by  this  rulemaking. 


(D)  Paperwtuk  Reduction  Act  of  1995 
(PRA) 

lliis  proposed  rule  contains 
information  collections  which  are 
subject  to  review  by  the  Office  of 
Management  and  Budget  (OMB)  under 
the  Paperworii  Reduction  Act  of  1995 
(PRA95).  Tables  VI-2  and  VI-3  show 
the  estimated  annual  reporting  burden 
hours  associated  with  eadi  proposed 
information  coUecticm  requirement. 
These  burden  hour  estimates  are  an 
approximation  of  the  average  time 
expected  to  be  necessary  for  a  collection 
of  information,  and  are  based  on  the 
information  currently  available  to 
MSHA.  Included  in  ihese  estimates  are 
the  time  for  reviewing  instructions, 
gathering  and  maintaining  the  data 
needed,  and  completing  and  reviewing 
the  collection  of  information. 

MSHA  invites  comments  on:  (1) 
Whether  any  proposed  collection  of 
information  presented  here  (and  further 
detailed  in  the  Agency's  PREA)  is 
necessary  for  proper  performance  of 
MSHA's  functions,  including  whether 
the  information  will  have  practical 
utility;  (2)  the  acciuBcy  of  MSHA's 
estimate  of  the  burden  of  the  proposed 
collection  of  information,  including  the 
validity  of  the  methodology  and 
assumptions  used;  (3)  ways  to  enhance 
the  quality,  utility,  and  clarity  of 
information  to  be  collected;  and  (4) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques, 
when  appropriate,  and  other  forms  of 
informaticm  technology. 

Submission.  The  Agency  has 
submitted  a  copy  of  this  proposed  rule 
to  OMB  for  its  review  and  approval  of 
these  information  collections.  Interested 
persons  are  requested  to  send  conunents 
regarding  this  information  collection, 
including  suggestions  for  reducing  this 
burden,  to  the  Office  of  Information  and 
Regulatory  Affairs.  OMB  New  Executive 
Office  Bl(^..  725  17th  St.  NW..  Rm. 
10235.  Washington.  DC  20503,  Attn: 
Desk  Officer  for  MSHA.  Submit  written 
conunents  on  the  information  collection 
not  later  than  December  28, 1998. 

"The  Agency's  complete  paperwork 
submission  is  contained  in  the  PREA/ 
IRFA.  and  includes  the  estimated  costs 
and  assumptions  for  each  proposed 
paperwork  requirement  (these  costs  are 
also  included  in  the  Agency's  cost  and 
benefit  analyses  for  the  proposed  rule). 
A  copy  of  the  PREA/IRFA  is  available 
from  the  Agency.  These  paperwork 
requirements  have  been  submitted  to 
the  Office  of  Management  and  Budget 
for  review  under  section  3504(h)  of  the 
Paperwork  Reduction  Act  of  1995. 
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Respondents  are  not  required  to  respond 
to  any  collection  of  information  unless 
it  displays  a  current  valid  OMB  control 
number. 

Description  of  Respondents.  Those 
required  to  provide  the  information  are 
underground  metal  and  nonmetal  mine 
operators  and  diesel  engine 
manufacturers. 

Description.  The  proposed  rule 
contains  information  collection 
requirements  for:  underground  metal 
and  nonmetal  mine  operators  in 
§§57.5060.  57.5062.  57.5066,  57.5070. 
57.5071  and  57.5075;  and  for  diesel 
engine  manufacturers  in  Part  7,  subpart 
E.  Annual  burden  hours  are  3.865  for 
underground  metal  and  nonmetal 
mines.  There  are  36  burden  hours 
related  to  manufacturers  of  diesel 
powered  engines  which  would  recur 
annually. 

Tables  VI-2  and  VI-3  summarize  the 
burden  hours  for  mine  operators  and 
manufacturers  by  section. 

Table  vi-2.— Underground  Metal 
AND  Nonmetal  Mines  Burden 
Hours 


Detail 


57.5060  . 

57.5062  . 

57.5066  . 

57.5070  . 

57.5071  . 
57.5075  . 

Total 


Large 


306 
49 
207 
136 
2.600 
131 


3.429 


SmaN 


123 

11 

76 

6 

213 

7 


436 


Total 


429 
60 
283 
142 
2,813 
138 


3.865 


Table  Vl-3.— Diesel  Engine 
Manufacturers  Burden  Hours 


Detail 


Part  7,  Subpart  E 
Total 


Total 


36 


36 


(E)  National  Environmental  Protection 
Act 

The  National  Environmental  Policy 
Act  (NEPA)  of  1969  requires  each 
Federal  agency  to  consider  the 
environmental  effects  of  proposed 
actions  and  to  prepare  an 
Environmental  Impact  Statement  on 
major  actions  signihcantly  affecting  the 
quality  of  the  human  environment. 
MSHA  has  reviewed  the  proposed 
standard  in  accordance  with  the 
requirements  of  the  NEPA  (42  U.S.C. 
4321  et  seq.).  the  regulation  of  the 
Council  on  Environmental  QuaUty  (40 
CFR  Part  1500).  and  the  Department  of 
Labor's  NEPA  procedures  (29  CFR  Part 
11).  As  a  resuh  of  this  review,  MSHA 
has  preliminarily  determined  that  this 


proposed  standard  will  have  no 
significant  environmental  impact. 

Commenters  are  encouraged  to  submit 
their  comments  on  this  determination. 

(F)  Executive  Order  1 3045 

In  accordance  with  Executive  Order 
13045,  protection  of  children  from 
environmental  health  risks  and  safety 
risks.  MSHA  has  evaluated  the 
environmental  health  or  safety  effects  of 
the  proposed  rule  on  children.  The 
Agency  has  determined  that  this 
proposal  would  not  have  an  adverse 
impact  on  children. 
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Diesel  particulate  matter.  Metal  and 
nonmetal.  Mine  safety  and  health. 
Underground  mines. 

Dated:  October  16.  1998. 

|.  Davitt  McAteer. 

Assistant  Secretary  for  Miiw  Safety  and 
Health. 

It  is  proposed  to  amend  Chapter  I  of 
Title  30  of  the  Code  of  Federal 
Regulations  as  follows: 

PART  57— {AMENDED]     ' 

1.  The  authority  citation  for  Part  57 
continues  to  read  as  follows: 

Authority:  30  U.S.C.  811,  957,  961. 

2.  The  heading  of  Subpart  D  of  Part 
57  is  revised  to  read  as  follows: 
"Subpart  D — Air  Quality,  Radiation, 
Physical  Agents,  and  Diesel  Particulate 
Matter" 


3.  Sections  57.5060  through  57.5075. 
and  in  undersigned  center  heading,  are 
added  to  Subpart  D  to  read  as  follows: 

Subpart  D— Air  Quality,  Radiation. 
Physical  Agents  and  Diesel  Particulate 
Matter 

Diesel  Partlculste  Matter— Underground 
Only 

S57.5060    Limit  on  concentration  of  dieeel 
pemcuMs  msttsr. 

(a)  After  [the  date  18  months  after  the 
date  of  publication  of  the  ftnal  rule)  and 
until  (the  date  5  years  af^er  the  date  of 
publication  of  the  final  rule],  any  mine 
operator  covered  by  this  part  shall  limit 
the  concentration  of  diesel  particulate 
matter  to  which  miners  are  exposed  by 
restricting  the  average  eight-hour 
equivalent  full  shift  airborne 
concentration  of  total  carbon,  where 
miners  normally  work  or  travel,  to  400 
micrograms  per  cubic  meter  of  air 
(40<hx:  Mg/m'). 

(b)  After  (the  date  5  years  after  the 
date  of  publication  of  the  Bnal  rule],  any 
mine  operator  covered  by  this  part  shall 
limit  the  concentration  of  diesel 
particulate  matter  to  which  miners  are 
exposed  in  underground  areas  of  a  mine 
by  restricting  the  average  eight-hour 
equivalent  full  shift  airborne 
concentration  of  total  carbon,  where 
miners  normally  work  or  travel,  to  160 
micrograms  ;>er  cubic  meter  of  air 
(leOn:  Mg/m3). 

(c)(1)  If.  as  a  result  of  technological 
constraints,  a  mine  requires  additional 
time  to  come  into  compliance  with  the 
limit  specified  in  paragraph  (b)  of  this 
section,  the  operator  of  the  mine  may 
file  an  application  with  the  Secretary  for 
a  sjpeciai  extension, 

(2)  No  mine  may  be  granted  more  than 
one  special  extension,  nor  may  the  time 
otherwise  available  under  this  section  to 
a  mine  to  comply  with  the  limit 
specified  in  paragraph  (b)  of  this  section 
be  extended  by  more  than  two  years. 

(3)  The  application  for  a  special 
extension  may  be  approved,  and  the 
additional  time  authorized,  only  if  the 
application  includes  information 
adequate  for  the  Secretary  to  ascertain: 

(i)  That  diesel-powered  equipment 
was  used  in  the  mine  prior  to  October 
29.  1998: 

(ii)  That  there  is  no  combination  of 
controls  that  can,  due  to  technological 
constraints,  bring  the  mine  into  full 
comphance  with  the  limit  specified  in 
paragraph  (b)  of  this  section  within  the 
time  otherwise  specified  in  this  section; 

(iii)  The  lowest  achievable 
concentration  of  diesel  particulate,  as 
demonstrated  by  data  collected  under 
conditions  that  are  representative  of 


mine  conditions  using  the  method 
specified  in  §  57.5061(b);  and 

(iv)  The  actions  the  operator  will  take 
during  the  duration  of  the  extension  to: 

(A)  Maintain  the  lowest  concentration 
of  diesel  particulate:  and 

(B)  Minimize  the  exposure  of  miners 
to  diesel  particulate. 

(4)  An  application  for  a  special 
extension  may  be  approved  only  if: 

(i)  The  application  is  filed  at  least  180 
days  prior  to  the  date  the  mine  is 
required  by  this  section  to  be  in  full 
compliance  with  the  limit  established 
by  paragraph  (b)  of  this  section;  and 

(li)  The  application  certifies  that  one 
copy  of  the  application  has  been  posted 
at  the  mine  site  for  30  days  prior  to  the 
date  of  application,  and  another  copy 
has  been  provided  to  the  authorized 
representative  of  miners. 

(5)  A  mine  operator  shall  comply  with 
the  terms  of  any  approved  appUcation 
for  a  special  extension.  A  copy  of  an 
approved  application  for  a  special 
extension  shall  be  posted  at  the  mine    - 
site  for  the  duration  of  the  special 
extension  period. 

(d)  An  operator  shall  not  utilize 
personal  protective  equipment,  nor  shall 
an  operator  utilize  administrative 
controls,  to  comply  with  the 
requirements  of  either  paragraph  (a)  or 
paragraph  (b)  of  this  section. 

f  57,8061    Compllanee  determinations. 

(a)  A  single  sample  collected  and 
analyzed  by  the  Secretary  in  accordance 
with  the  procedure  set  forth  in 
paragraph  (b)  of  this  section  shall  be  an 
adequate  basis  for  a  determination  of 
noncompliance  with  an  applicable  limit 
on  the  concentration  of  diesel 
particulate  matter  pursuant  to  §  57.5060. 

(b)  The  Secretary  will  collect  and 
analyze  samples  of  diesel  particulate 
matter  by  using  the  method  described  in 
NIOSH  Analytical  Method  5040  and 
determining  the  amount  of  total  carbon, 
or  by  using  any  method  subsequently 
determined  by  NIOSH  to  provide  equal 
or  improved  acciuacy  in  mines  subject 
to  this  part. 

157.5062    Diesel  particuiale  mattar  control 
plan. 

(a)  In  the  event  of  a  violation  by  the 
operator  of  an  underground  metal  or 
nonmetal  mine  of  the  applicable 
concentration  limit  established  by 
§  57.5060,  the  operator,  in  accordance 
with  the  requirements  of  this  section, 
must — 

(1)  Establish  a  diesel  particulate 
matter  control  plan  for  the  mine  if  one 
is  not  already  in  effect,  or  modify  the 
existing  diesel  particulate  matter  control 
plan,  and 

(2)  E)emonstrate  that  the  new  or 
modified  diesel  particulate  matter 
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control  plan  is  effective  for  controlling 
the  concentration  of  diesel  particulate 
matter  to  the  applicable  concentration 
limit  specified  in  §  57.5060. 

(b)  A  diesel  particulate  control  plan 
shall  describe  the  controls  the  operator 
will  utilize  to  maintain  the 
concentration  of  diesel  particulate 
matter  to  the  applicable  limit  specified 
by  §  57.5060.  The  plan  shall  also 
include  a  list  of  diesel-powered  units 
triaintained  by  the  mine  operator, 
together  with  information  about  any 
unit's  emission  control  device  and  the 
parameters  of  any  other  methods  used  to 
control  the  concentration  of  diesel 
particulate  matter.  The  plan  may  be 
consolidated  with  the  ventilation  plan 
required  by  §  57.8520.  A  copy  of  the 
current  diesel  particulate  matter  control 
pljm  shall  be  retained  at  the  mine  site 
during  its  duration  and  for  one  year 
thereafter. 

(c)  An  operator  shall  demonstrate 
plan  effectiveness  by  monitoring,  using 
the  measurement  method  specified  by 

§  57.5061(b).  sufficient  to  verify  that  the 
plan  will  control  the  concentration  of 
diesel  particulate  matter  to  the 
applicable  limit  under  conditions  that 
can  be  reasonably  anticipated  in  the 
mine.  A  copy  of  each  verification 
sample  result  shall  be  retained  at  the 
mine  site  for  five  years.  Such  operator 
monitoring  shall  be  in  addition  to,  and 
not  in  lieu  of,  any  sampling  by  the 
Secretary  pursuant  to  §  57.5061. 

(d)  The  records  required  by 
paragraphs  (b)  and  (c)  of  this  section 
shall  be  available  for  review  upon 
request  by  the  authorized  representative 
of  the  Secretary,  the  authorized 
representative  of  the  Secretary  of  Health 
and  Human  Services,  or  the  authorized 
representative  of  miners.  In  addition, 
upon  request  by  the  District  Manager  or 
the  authorized  representative  of  miners 
for  a  copy  of  any  records  required  to  be 
maintained  pursuant  to  paragraph  (b)  or 
(c)  of  this  section,  the  operator  shall 
provide  such  copy. 

(e)(1)  A  control  plan  established  as  a 
result  of  this  section  shall  remain  in 
effect  for  3  years  from  the  date  of  the 
violation  which  caused  it  to  be 
established,  except  as  provided  in 
paragraph  (e)(3)  of  this  section. 

(2)  A  control  plan  modified  as  a  result 
of  this  section  shall  remain  in  effect,  as 
so  modified,  for  3  years  from  the  date 
of  the  violation  which  caused  the  plan 
to  be  modified,  except  as  provided  in 
paragraph  (e)(3)  of  this  section. 

(3)  An  operator  shall  modify  a  diesel 
particulate  matter  control  plan  during 
its  duration  as  required  to  reflect 
changes  in  mining  equipment  or 
circumstances.and  shall,  upon  request 
from  the  Secretary,  demonstrate  the 


effectiveness  of  the  modified  plan  by 
monitoring,  using  the  measiuement 
method  specified  by  §  57.5061(b), 
sufficient  to  verify  that  the  plan  will 
control  the  concentration  of  diesel 
particulate  matter  to  the  applicable  limit 
imder  conditions  that  can  be  reasonably 
anticipated  in  the  mine. 

(f)  Failiue  of  an  operator  to  comply 
with  the  provisions  of  the  diesel 
particulate  matter  control  plan  in  effect 
at  a  mine  or  to  conduct  required 
verification  sampling  shall  be  a 
violation  of  this  {>art  without  regard  for 
the  concentration  of  diesel  particulate 
matter  that  may  be  present  at  any  time. 

157.5065    Fueling  and  IdUng  practices. 

(a)  Diesel  fuel  used  to  power 
equipment  in  underground  areas  shall 
not  have  a  sulfur  content  greater  than 
0.05  p>ercent.  The  operator  shall  retain 
piuchase  records  evidencing 
compliance  with  this  requirement  for 
one  year  after  the  date  of  purchase. 

(b)  Only  fuel  additives  registered  by 
the  U.S.  Environmental  Protection 
Agency  shall  be  used  in  diesel  powered 
equipment  operated  in  underground 
areas. 

(c)  Idling  of  mobile  diesel-powered 
equipment  in  underground  areas  is 
prohibited  except  as  required  for  normal 
mining  operations. 


S57.5066    Maintsnancet 

(a)  Any  diesel  powered  equipment 
operated  at  any  time  in  underground 
areas  shall  meet  the  foUovtring  ^ 

maintenance  standards: 

(1)  Any  approved  engine  shall  be 
maintained  in  approved  condition: 

(2)  The  emission  related  components 
of  any  non-approved  engine  shall  be 
maintained  to  manufacturer 
specifications:  and 

(3)  Any  emission  or  particulate 
control  device  installed  on  the 
equipment  shall  be  maintained  in 
effective  operating  condition. 

(b)(1)  A  mine  operator  shall  authorize 
and  require  each  miner  operating  diesel 
powered  equipment  covered  by 
paragraph  (a)  of  this  section  to  affix  a 
visible  and  dated  tag  to  such  equipment 
at  any  time  the  miner  notes  any 
evidence  that  the  equipment  may 
require  maintenance  in  order  to  comply 
urith  the  maintenance  standards  of 
paragraph  (a)  of  this  section. 

(2)  A  mine  operator  shall  ensure  that 
any  equipment  tagged  pursuant  to  this 
section  is  promptly  examined  by  a 
person  authorized  by  the  mine  operator 
to  maintain  diesel  equipment,  and  the 
affixed  tag  shall  not  be  removed  until 
such  examination  has  been  completed. 

(3)  A  mine  operator  shall  retain  a  log 
of  any  equipment  tagged  pursuant  to 


this  section.  The  log  shall  include  the 
date  the  equipment  is  tagged,  the  date 
an  examination  was  made  of  such 
equipment,  the  name  of  the  person 
making  such  examination,  and  any 
action  taken  as  a  result  of  such 
examination,  llie  information  in  the  log 
with  respect  to  any  piece  of  equipment 
examined  as  a  result  of  this  section  shall 
be  retained  for  one  year  after  the  date  of 
examination. 

(c)  Persons  authorized  by  a  inine 
operator  to  maintain  diesel  equipment 
covered  by  paragraph  (a)  of  this  section 
must  be  qualified,  by  virtue  of  training 
or  experience,  to  ensiue  that  the 
maintenance  standards  of  p>aragraph  (a) 
of  this  section  are  observed.  An  operator 
shall  retain  appropriate  evidence  of  the 
competence  of  any  person  to  perform 
specific  maintenance  tasks  in 
compliance  with  those  standards  for  one 
year  after  the  date  of  any  maintenance, 
and  shall  upon  request  provide  such 
documentation  to  the  authorized 
representative  of  the  Secretary. 

157.5067    Engines. 

Any  diesel  engine  introduced  into  an 
undergroimd  area  of  a  mine  covered  by 
this  part  after  (date  60  days  after  date 
publication  of  the  final  rule],  other  than 
an  engine  in  an  ambulance  or  fire 
fighting  equipment  which  is  utilized  in 
accordance  with  mine  fire  fighting  and 
evacuation  plans,  must  have  affixed  a 
plate  evidencing  approval  of  the  engine 
pursuant  to  subpart  E  of  Part  7  of  this 
title  or  pursuant  to  Part  36  of  this  title. 

157.5070    Minertrsining. 

(a)  All  miners  at  a  mine  covered  by 
this  part  who  can  reasonably  be 
expected  to  be  exposed  to  diesel 
emissions  on  that  property  shall  be 
trained  annually  in — 

Cl)  The  health  risks  associated  with 
exposure  to  diesel  particulate  matter; 

(2)  The  methods  used  in  the  mine  to 
control  diesel  particulate  matter 
concentrations; 

(3)  Identification  of  the  personnel 
responsible  for  maintaining  those 
coRtrols:  and 

(4)  Actions  miners  must  take  to 
ensure  the  controls  operate  as  intended. 

(b)  An  operator  shall  retain  at  the 
mine  site  a  record  that  the  training 
required  by  this  section  has  been 
provided  for  one  year  after  completion 
of  the  training. 

f57J071    Enwhonmental  montloring. 

(a)  Mine  operators  shall  monitor  as 
often  as  necessary  to  effectively 
evaluate,  under  conditions  that  can  be 
reasonably  anticipated  in  the  mine — 

(1)  Whether  the  concentration  of 
diesel  particulate  matter  in  any  area  of 
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the  mine  where  miners  normally  work 
or  travel  exceeds  the  applicable  Umit 
specified  in  §  57.5060;  and 

(2)  The  average  fiill  shift  airborne 
concentration  of  diesel  particulate 
matter  at  any  position  or  on  any  person 
designated  by  the  Secretary. 

(b]  The  mine  operator  shall  provide 
aHected  miners  and  their 
representatives  with  an  opportunity  to 
observe  exposure  monitoring  required 
by  this  section.  Mine  operators  must 
give  prior  notice  to  affected  miners  and 
their  representatives  of  the  date  and 
time  of  intended  monitoring. 

(c)  If  any  monitoring  performed  under 
this  section  indicates  that  the  applicable 


concentration  limit  established  by 
§  57.5060  has  been  exceeded,  an 
operator  shall  promptly  post  notice  of 
the  corrective  action  being  taken, 
initiate  corrective  action  by  the  next 
work  shift,  and  promptly  complete  such 
corrective  action. 

(d)(1)  The  results  of  monitoring  for 
diesel  particulate  matter,  including  any 
results  received  by  a  mine  operator  from 
sampling  performed  by  the  Secretary, 
shall  be  posted  on  the  mine  bulletin 
board  within  15  days  of  receipt  and 
shall  remain  posted  for  30  days,  and  a 
copy  shall  be  provided  to  the  authorized 
representative  of  miners. 


(2)  The  results  of  any  samples 
collected  by  a  mine  operator  as  a  result 
of  monitoring  imder  this  section,  and 
information  about  the  sampling  method 
used  for  obtaining  such  samples,  shall 
be  retained  for  five  years  from  the  date 
of  the  sample. 

f  57,5075    DieMi  particulati  rtcords. 

(a)  The  table  entitled  "Diesel 
Particulate  Recordkeeping 
Requirements"  lists  the  records  which 
must  be  retained  by  operators  pursuant 
to  §§  57.5060  through  57.5071,  and  the 
duration  for  which  particular  records 
need  to  be  retained. 


Diesel  Particulate  Recordkeeping  Requirements 


Record 


Approved  application  tor  extension  of  time  to  comply  with  final  concentration  limit 

Control  plan 

Compliance  plan  verification  sample  results 

Purchase  records  nobng  sulfur  content  of  diesel  fuel  „ 

Maintertance  log „ 

Evidence  of  conpetence  to  perform  maintertance  

AnrHjal  training  provided  to  potentiaUy  exposed  miners _... 

Sampling  method  used  to  effectively  evaluate  mine  particulate  concentration,  and  sample  results 


Section 
reference 


§  57.5060(c) 
§  57.5062(b) 
§57.S062(c) 
§  57.5065(a) 
§  57.5066(b) 
§57.5066(0) 
§  57.5070(b) 
§57.5071 


Retention  time 


1  year  beyond  duration 

of  extension. 
1  year  beyond  duration 

of  plan. 
5  years  from  sample 


1  year  beyond  date  of 

purchase. 
1  year  after  date  any 

equipment  is  tagged. 
1  year  after  date  mairv 

tenance  performed. 
1  year  beyond  date 

training  completed. 
5  years  from  sample 


(b)(1)  Any  record  listed  in  this  section 
which  is  required  to  be  retained  at  the 
mine  site  may,  notwithstanding  such 
requirement,  be  retained  elsewhere  if 
the  record  is  immediately  accessible 
from  the  mine  site  by  electronic 
transmission. 

(2)  Upon  request  from  an  authorized 
representative  of  the  Secretary  of  Labor, 
the  Secretary  of  Health  and  Human 
Services,  or  from  the  authorized 
representative  of  miners,  mine  operators 


shall  promptly  provide  access  to  any 
recora  Usted  in  the  table  in  this  section. 

(3)  A  miner,  former  miner,  or,  with 
the  miner's  or  former  miner's  written 
consent,  a  personal  representative  of  a 
miner,  shall  have  access  to  any  record 
required  to  be  maintained  pursuant  to 
§  57.5071  to  the  extent  the  information 
pertains  to  the  miner  or  former  miner. 
Upon  request  by  such  person,  the 
operator  shall  provide  the  first  copy  of 
such  record  requested  by  a  person  at  no 


cost  to  that  person,  and  any  additional 
copies  requested  by  that  person  at 
reasonable  cost. 

(c)  Whenever  an  operator  ceases  to  do 
business,  that  operator  shall  transfer  all 
records  required  to  be  maintained  by 
this  part,  or  a  copy  thereof,  to  any 
successor  operator  who  shall  receive 
these  records  and  maintain  them  for  the 
required  period. 
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Appendix  to  Preamble — ^Background  Discussion — MSHA's  Toolbox 
Note:  This  Appendix  will  not  appear  in  the  Code  of  Federal  Regulations.  It  is  provided  here  as  a  guide. 
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Galvin  for  consolidating  the  final  draft  while  on  detail  to  MSHA  fit)m  the  Office  of  the  Solicitor 
and  to  Keith  Gaskill  for  shepherding  the  "Toolbox"  through  to  publication. 

Special  thanks  to  Winthrop  F.  Watts,  Jr..  PhD.,  of  the  University  of  Minnesota,  Center  for 
Diesel  Research,  for  conceptualizing  the  "Toolbox  "and for  writing  the  first  drafts  of  this  manual 
under  contract  to  tlK  Mine  Safety  and  Health  Administration. 
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HOW  TO  USE  THIS  PUBLICATION 

Who  should  UM  this  publication? 

If  your  mine  uses  diesel-powered  equipment,  or  is  contemplating  its  use,  you  will  find  this  Toolbox 
to  be  a  useful  guide.  So  too  will  thc^  vAio  help  mine  operators  select  or  maintain  mining 
equipment  The  Toolbox  can  be  read  cover-to-cover  as  a  basic  reference,  or  used  as  a 
troubleshooting  guide  by  diesel  equipment  operators  and  mechanics.  Some  knowledge  of  engines 
is  assumed,  although  a  glossary  is  provided. 

IsthisonlyorintMSsttoundsrBroundminss?  _ 

No.  While  some  sections  are  of  special  interest  only  to  underground  mines  (e.g.,  ventilation),  most 

of  this  publication  is  of  value  to  sur&ce  mines  as  well. 

Is  tits  Toolbox  tissfbl  in  any  lyps  of  mining? 

Yes.  The  ideas  and  concepts  are  just  as  relevam  in  metal  and  nonmetal  mines  as  they  are  in  coal 

mines,  and  many  of  the  controls  described  are  available  to  operators  in  both  sectors. 

How  can  I  find  «vhat  I  nssd  quickly? 

The  Table  of  Contents  on  the  first  page  of  this  handbook  can  be  used  to  quickly  locate  a  topic  of 

interest.  Technical  terms  or  materials  are  discussed  or  referenced  in  appendices. 

If  I  follow  tho  racommondations  In  ths  Toolbox.  wHI  I  bs  in  complisncs  with  MSHA  raquirsmsnts? 
This  publicaticMi  is  NOT  a  guide  to  applicaibis  Federal  or  State  r^ulations  on  the  use  of  diesel 
engines,  or  the  measurement  or  control  of  their  emissions  on  mining  property.  Selecticm  of  an 
approach  from  the  toolbox  must  be  made  in  light  of  the  need  to  comply  with  such  requirements. 
Appendix  D  references  some  of  the  requirements  which  should  be  consulted.  Please  contact  your 
local  MSHA  office  if  you  have  any  questions  about  applicable  requirements. 

As  of  the  date  of  this  Toolbox  printing,  MSHA  is  making  final  decisicms  on  proposing  some 
additional  regulations  about  diesel  emissions.  These  proposed  new  rules  would  help  the  mining 
community  address  the  risks  cmied  by  miner  e}qx)sure  to  diesel  particulate  matter — the  very  small 
particles  that  are  pait  of  the  diesel  exhaust  The  Agency  expects  to  publish  these  proposed  rules  for 
comment  eariy  in  1 998.  While  the  requirements  that  will  ultimately  be  implemented,  and  the 
schedule  of  implementation,  are  of  course  uncertain  at  this  time,  MSHA  encourages  the  mining 
community  not  to  wait  to  protect  miners'  health.  MSHA  is  confident  that  whatever  the  final 
requirements  may  be,  the  mining  community  will  find  this  Toolbox  infomuOicm  of  significam  value. 


Doss  MSHA  want  my  Input  on  this  sul)isct? 

MSHA  welcomes  your  suggestions  on  how  to  improve  future  editions  of  this  Toolbox,  and 

information  on  your  experiences  in  reducing  exposure  to  diesel  emissions.  Please  direct  any 

comments  to:  Chief,  Pittsburgh  Safety  and  Health  Technology  Center,  Cochrans  Mill  Road,  P.O.  Box 

18233,  Pittsburgh,  Pa.  IS236.  You  may  also  fax  them  to  412-892-6928,  or  e-mail  them  to  chie^tc 

@msha.gov. 
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Special  Not9  on  R9guMlons  Involving 
tho  U90  of  Dlosohpownd  Etfulpmont 
In  Undorground  Cool  Minos 

On  April  25, 1 997,  certain  key  provisions  of  MSHA*s  final  rule  on  the  use  of  diesel-powered 
equipment  in  underground  coal  mines  went  into  effect  Other  provisions  of  that  rule  will  go  into 
effect  over  the  next  three  years.  Some  of  these  regulations  require  the  implementationof  particular 
strategies  recommended  in  this  Toolbox. 

Since  the  mining  community  is  still  becoming  ^miliar  with  these  requirements,  s(Hne  of 
them  are  noted  in  the  text  at  appropriate  places,  using  italics.  MSHA  hopes  this  will  serve  as  a 
useful  reminder  for  undergroui^  coal  mine  operators,  without  being  distracting  to  tbc  remainder 
of  the  mining  community. 

A  compliance  guicte  for  the  new  underground  coal  mine  diesel  regulations,  in  the  form  of 
Questions  and  Answers,  has  been  prepared  by  MSHA,  and  is  being  widely  cbculated.  While  this 
Toolbox  is  not  a  substitute  for  the  compliance  guide  or  a  copy  of  the  regulations,  neither  are  the 
compliance  guide  or  the  r^;ulations  a  substitute  for  this  Toolbox — all  three  documents  will  be 
usefdl  for  underground  coal  mine  operators  and  miners. 
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IMTRODUCnON 
Th«  Problem 

Diesel  engiiies  are  widely  used  in  mining  operations  because  of  their  high  power  ou^ut  and 
mobility.  Many  mine  operators  prefer  diesel-powered  machines  because  tlwy  are  more  powerful 
than  most  btttoy-powaed  equipment  and  can  be  used  without  electrical  trailing  cables  which 
can  restrict  equipment  mobility.  Underground  coal  and  metal  and  nonmetal  mines  cunently  use 
appwwrimately  10,000  diesel  marhinm  and  about  35  percent  of  these  are  used  for  heavy-di^ 
mining  production  applications.  The  use  of  diesel  equipment  in  mining  is  on  tiie  rise,  as 
described  by  speakea  at  a  series  of  Workshops  on  Controlling  Diesel  Emissions  qwnsored  by 
MSHAinthefiJlofl995: 


-InltMwWiliadatotil 


miiw  horMpowtr  of  8,851  horMpowwr.  Today,  in  1995,  our 
itaon  to  14,885  hoTMpowor  in  tlw  mino." 

— David  IMusic 
Akzo  Nobel  Salt's  Cleveland  Mine 


■Today  waiMvo 


ovar  a  hundfod  piacos  of  dioaol  aquipmant,  iaiga  and  shmH,  anywhoffo 
lafga  aacdon  acoopa,  oonaratora,  wtldara,  compraaaora,  truciw  that  j 


— Forrest  Addison. 
UTAH  Coal  Miner  (UMWA) 

The  fftimalfd  distribulioo  of  diesel  equip-ment  in  nuning  is  shown  in  Table  1 .  An 
fitimatrd  30,000  miners  woric  at  underground  mines  using  such  equipment  and  iq)proximately 
200,000  miaers  work  at  surftce  operations  using  such  equipment 


Mm 

M  Uaing  Dieael  Engines 

URie 

V««i 

Surtee. 

IVpa            IMbiii 

1      IGni 

pm 

■MnW         IKngmWM 

Cod 

110 

•\ 

1.700 

22.00 
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280 

7J00 

10.500 

97.000 

430 
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12.000 

119.000 
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There  is  a  downside,  however,  to  the  use  of  diesel  equipment,  eq)ecially  in  the 
underground  mining  envirmiment  The  problem  is  the  potential  acute  and  kmg-term  health 
efifects  of  exposure  to  various  constituents  of  diesel  ochaust,  ^^ch  consists  of  nonom  gases  and 
very  small  ptoticles. 

The  gases  in  diesel  enusacMis  include  carbon  mono»de,  caiboD  ifioxide,  oxides  of  nitrogen, 
-sulfur  dioxide,  aromatic  hydrocarbons^  aldehydes  and  others.  MSHA  sets  limits  on  miner 
exposure  to  a  number  of  these  gases.  These  limits  are  specified  in  Tide  30  CFR  §  75322  and  § 
71.700  for  underground  and  sur&ce  coal  mines  and  §  57.5001  and  §  56.5001  for  underground 
and  surface  metal  and  nonmetal  mines. 

The  paiticks  in  diesel  emissians  are  known  as  ^'diesel  particulate**  (EH*),  or  "diesd 

particulate  matter^  (DPM).  Diesel  particulate  matter  is  small  enough  to  be  inhakd  andretained  in 
the  lungs.  The  particles  have  hundreds  of  chemicals  fit>m  the  exhaust  adsmbed  (attadied)  (mto 

their  sur&ces. 

The  mining  community  is  very  feuniliar  widi  die  specific  hazards  long  associated  with  odier 
particulates  of  respiraMe  dimenaons-like  coal  mine  dust  and  dost  that  contains  silica.  A  recent 
body  of  evidence,  based  on  studies  of  air  poUution,  suggests  diat  exposure  to  smaller  particles 
(including  those  present  in  diesel  exhaust)  b  likewise  associated  with  increased  rates  of  death  and 
disease.  Specific  evidence  has  also  been  accumuladng  that  exposure  to  high  levels  of  DPM  can 
increase  the  risk  of  cancer.  In  1988,  the  National  Institute  for  Occupational  Safety  and  Heahh 
reconmiended  dmt  whofe  diesel  exhaust  be  regarded  as  a  **potential  occupational  carcinogen,"  and 

that  reductions  in  woriqrface  exposure  be  im|demented  to  reduce  cancer  risks.  In  1989,  die 
International  Agency  for  Research  on  Cancer  declared  that  "^diesel  engine  exhaust  is  probably 
carcinogenic  to  humans.**  In  1995,  the  American  Conference  of  Governmental  Industrial 
Hygienists  (ACGIH)  added  DPM  to  its  Notice  of  Intended  Changes**  for  1995-96,  recommending 
a  threshokl  limit  value  (TLV®)  for  a  conventional  8-hour  vt^ork  day  of  150  micrograms  per  cubic 
meter  (150  Mg/m^). 


Note  on  Diesei  Particulate  Matter 
MeasurementsiMicrogramv.MUigram 

In  this  Toolbox,  measurenrnts  of  M*M  are  expressed  in  mkaograms  Oig)  per  cubic  meter  of  air.  A 
microgram  is  one  milhonth  of  a  gram.  However,  in  many  references,  you  may  see  the  DPM 
measurements  eiqxessed  as  miUigrams  (mg)  per  cubic  meter  of  air.  A  mSligram  is  one  thouaaiklth  oi 
agram. 

1  ^g/m^l  milligram  per  cubicmeter  of  air 
1  ^m^l  microgram  per  cubic  meter  of  air 

1  milligram=l  ,000  micrograms.  So  if  you  want  to  convert  from  milligrams  to  micrograms, 
multiply  by  1 000-or  move  die  decimal  point  three  places  to  the  ri^t 
For  example,  0.15  mg/m'!=l  50  Mg/m*. 


8 
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Maoy  Doo-mining  workplaces  v^iere  diesel  equipment  is  used  have  levels  of  DPM  well 
below  the  recommended  ACGIH  TLV^.In  contrast,  studies  conducted  by  various  scientific 
researchers  demoostrale  tfurt  exposuns  to  DPM  in  mining  environments  can  be  significantly  higher 
than  exposures  in  the  ambient  air  or  in  other  woriq;>laces. 

Figure  1  provides  a  rough  visual  |»cture  of  tfie  range  of  DPM  oqwsures  of  miners,  as 
compared  witti  the  range  of  exposures  of  otfier  groiq>s  of  woikers  v/bo  routinely  work  with 
diesel-poiwered  equipment.  As  can  be  readily  seen,  the  range  of  expomres  in  mining  environments 
are  significandy  higher  than  in  other  environments. 

FigBre  1.  Dkad  ParticalateExpoares 
ia  Several  ladwliy  Scpnents 

Range  of  Average  DPM  Exposures,  ^g/m'. 


Ill  I  I  I  I  I  1 1  I  I  I  '  I  m  I  I  1 1  ffp 


APUndargraund  Matal 


D-fUilroad  Worlwra 
E'Trucfc  Drivws 
F-DoekWoftora 
G-AmM«it  Air  (Urten) 
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Table  2  provides  additional  detail  about  the  levete  of  exposure  in  U.S.  mines.  The  higher 
concentrations  in  underground  mines  are  tyirically  found  in  the  haulageways  and  face  areas 
where  numerous  pieces  of  diesel  equipment  are  operating,  or  where  insu£Bcient  air  is  available  to 
ventilate  the  operation.  In  surface  mines,  the  higher  concentrations  are  typically  associated  with 
truck  drivers  said  fixmt-end  loader  operators. 


Tabto2.MMSurad 


FuN-ShHtDleaal 
US. 


Typa 


Range  of  wmoaura. 
mgAfir 


Surface 


9-380 


88 


Underground 
Coal 


0^.650 


644 


Underground 

Metal  and  Nonmetal 


10-5.570 


830 


In  1988,  MSHA's  Advisory  Committee  on  Diesel-Powered  Equipment  in 
Underground  Coal  Mines  recog^iized  a  number  of  risks  related  to  the  use  of  diesel-powered 
equipment  in  such  mines,  inchiding  the  potential  risks  of  exposing  miners  to  diesel  emissions.  The 
Qxnmittee  made  recommendations  to  address  its  concerns. 

Since  that  time,  MSHA  has  taken  several  actions  relative  to  diesel  exhaust  In  1989,  MSHA 
proposed  "air  quality*"  regulations  which  would,  among  other  things,  set  stricter  limits  on  some 
diesel  exhaust  gases.  These  r^ulations  remain  under  review.  In  19%,  after  notice  and  comment, 
MSHA  issued  final  regulations  for  the  use  of  diesel-powered  equipment  in  underground  coal 
mines.  These  rules  will  go  into  effect  over  a  3-year  period.  And  in  response  to  a  specific 
recommendation  of  the  Advisory  Committee  that,  "The  Secretary  (of  UJxjt)  should  set  ini^^ 
mechanism  whereby  a  diesel  particulate  standard  can  be  set...",  MSHA  is  developing  a  proposed 

rule  toward  diat  end. 

There  are  some  cases  where  ahemative  power  sources  (eg.,  electricity  or  batteries)  may  be  the 

solution.  But  when  diesel  engines  are  used,  the  mining  community  needs  to  underhand  the 
potential  heahh  risks  they  present  and  take  steps  to  reduce  the  hazards. 

^..We'ro  very  dependmit  on  dieMi  engines.  At  the  same  time,  air  qualty  in  the  mine  it  vefy 
Important  to  IMC.  W*  leeiiMd  a  long  time  ago  that  tt  affects  both  miner  heeHh  and  morale, 
and  for  us  morale  and  producthfity  go  hand  In  hand.  So  beginning  In  the  1970s  we 
conscloiisly  undertook  a  program  or  Improving  our  air  quaHty....'* 

—Scott  Van.  Ph.D.. 

IMC  Gtobal  Carlsbad  Mine 
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r..Oral  tlw  hMMh  IMUM  liM  wi^ro  dMino  ivMh  In  tfw  mMng  indiwlry,  ^ 

lop  of  llw  liBt..As  I  liwfid  acffOM  this  counliy  J  hMT  mora  alwiit  mpoMm  to  diMtl  w^^ 

ttwn  any  otfior  slnglo  ioouo  In  tho  mMne  InduoHy." 


United  Mino  WorfcBTi  or  America 
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Addrettiag  the  Problem: 


The  Experience  of  the  Mining  Commnnity 

In  1 995,  MSHA  established  an  internal  woiking  group  to  explore  measures  to  reduce  miners* 
exposure  to  DPM.  This  group  organized  a  series  of  workshops  to  solicit  ifqxit  from  ihc  mining 
community.  The  workshops  were  designed  to  discuss  the  potential  health  risks  to  miners  from 
exposure  to  DPM,  ways  to  measure  and  limit  DPM  in  mine  environments,  and  regulatory  or 
other  approaches  to  ensure  a  healthful  work  environment  These  workshops  provided  a  usefiil 
forum  to  exchange  views  and  concerns  about  limiting  diesel  exhaust  exposure.  More  than  500 
members  of  the  mining  community  attended  these  workshops,  providing  evidence  that  reducirig 
miners'  exposure  to  diesel  exhaust  emissions,  especially  in  underground  mines,  is  a  high  priority 
for  the  mining  industry. 

The  experience  of  the  mining  community  q)pears  to  siq>poft  several  c<Miclusions: 

•  The  levels  of  exposure  to  DPM  in  mines  depend  upon  engine  exhaust  emissions,  the  iBC  of 

exhaust  aftertieatment  and  its  eflBciency  and,  particulariy  in  underground  mines,  ventilation 

rate  and  system  desigTL 
Engine  emissions  are  governed  by  engine  design,  woik  practkes,  AMy  cyde,  fuel  quality  and 

maintenance.  Reducing  engine  emissions  will  decrease  the  amouot  of  DPM  that  needs  to  be 

controlled  by  other  means  and  will  reduce  the  exposure  of  miners. 
There  is  no  single  emission  control  strategy  that  is  a  panacea  for  the  entire  mining 

community.  

•  Diesel  engine  maintenance  is  the  cornerstone  of  a  diesel  emission  control  program. 

A  miyor  objective  of  this  publication  is  to  facilitate  the  exchange  of  practical  information 
within  the  mining  community  on  ways  to  reduce  miners'  exposure  to  diesel  exhaust  emissions. 
The  Toolbox  focuses  on  currently  available  methods  of  control  as  opposed  to  methods  in  the 
research  and  development  stages.  Each  of  the  various  technologies  presented  in  the  Toolbox  will 
assist  in  reducing  or  monitoring  worker  exposure. 

Where  possible,  the  Toolbox  quotes  specific  examples  of  methods  tested  or  used  by  Ae 

mining  industry  to  reduce  exposure  to  diesel  emissions.  These  quotations  are  taken  directly  from 

public  transcripts  of  the  1995  MSHA  workshops,  and  were  selected  to  provide  a  representative 

sample  of  views  expressed.  All  quotations  are  offset  fitjm  the  main  text  in  boU  lettering.  The 

Toolbox  also  draws  extensively  from  diesel-related  pubUcations  prepared  by  fonner  U.S.  Bureau 

of  Mines  scientists.  Please  note  that  key  words  and  phrases  are  highlighted  in  bold  type  for  easy^ 

reference.  ( 1  brackets  are  used  to  insert  explanations  not  found  in  the  original  quotation,  **..."" 

used  to  indicate  that  words  were  removed  to  makt  die  quote  shorter. 

MSHA  hopes  that  the  mining  cornmunity  will  benefit  from  the  exchange  of  this  practical 

information  and  will  take  steps  to  reduce  miners'  exposure  to  diesel  emissions,  utilizing  the 
variety  of  techniques  described  in  this  publication  and  otfier  methods  as  they  are  developed.  The 
Agency  encourages  an  ongoing  exchange  of  infonnation  on  strategies  to  further  reduce  exposure 
to  diesel  emissi<ms  aiKl  to  jHOtect  the  health  of  minos. 
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The  quotations  cited  in  this  publication  do  not  necessarily  represent  the  views  and/or  policies  of 
USHA,  nor  of  the  organiztoitms  or  companies  at  which  the  speakers  work  (or  worketQ-  MSHA 
recognizes  that  some  affiliations  have  changed  sir^e  the  worbhops.  Names  and  txffiliations  at 
the  time  of  the  workshop  are  used  Finally,  reference  to  specific  mamrfacturers  and/or  products 
does  not  imply  endorsement  by  MSHA  or  the  U.S.  Government. 


The  RcasoB  for  a  "Toolbox**  Approach 

This  publicadon  introduces  a  **toolbox**  i^jproach  to  reducing  miners*  exposure  to  diesel  exhaust 
emissions.  A  toolbox  offers  a  choice  of  tools,  each  with  a  q;)ecific  purpose.  One  tool  after  another 
may  be  used  to  find  a  solution  to  a  |xt)blem  or  several  tools  may  be  tried  at  the  same  time. 

RediKing  exposure  to  diesel  emissions  lends  itself  to  a  toolbox  approach  because  no  single 
method  or  ^>proach  to  reducing  exposure  may  be  suitable  for  every  situation.  Examples  of  the 
''toolbox**  approach  to  reducing  exposure  to  diesel  emissions  in  a  mine  were  described  at  the 
199S  MSHA  workshops: 

**SiBce  the  mkl-1980s  Homcttake  has  faiitiated  a  nambcr  of  work  steps  and  tests  to  control  the 
dicsd  cninioo  componcntt,  and  these  are  eng;ine  alternatives,  nudntcnancc,  cxhanst 
aftcrtreatoMnts,  fuds,  dilution  vcntifaition  and  engine  typc....To  summarize  our  experiences 
with  dicsd  particafaUe  matter,  we've  had  good  hide  with  respirators,  maintenance  and  fhds. 
We*ve  had  mixed  results  with  diesd  pnrticufaac  filters  and  with  ahrHows.  And  results  are  still 
pendfaig  on  engine  type.  We  are  going  to  continue  working  hi  all  of  these  areas.** 

,  .  — ^John  Maries, 

Homeslake  Mining  Con^jai^ 

"At  Galatia  a  three-point  approach  is  used  to  ensure  safe  and  healthy  diesd  operating 
conditions.  First,  the  mine  b  designed  to  provide  vast  volumes  of  air  to  all  the  active 
worldngs...  Second,  a  weU-concdved  maintenance  program  strives  to  maintain  optimum 

performance  and  thereby  control  dicsd  exhaust  emissions.  The  maintenance  program 
of  regularly  scheduled  rcpbcements  of  fluids  and  fOten,  operating  performance 
evaluations  and  additional  weekly  permissibility  inspections,  a  regularly  scheduled  emissk>ns 
test..and...a  training  program  to  educate  maintenance  pcnonnd  fai  the  enghie  operating 
reeoHUBcndations  and  requirements.  The  third  pofait  in  our  anproadi  is  the  use  of  control 
lechnology...AO  permissible  vehicles...at  GahUk  use  a  wet  scrubber  for  hiitial  particulate 
reduction.  AdditionaDy,  10  Ramcars  that  are  normally  assigned  to  production  units  have 
been  retrofitted  with  the  pleated  paper  diesd  particubte  fiHer.  Additfonal  vehicles  are  I 
retrofitted  during  equipment  rebuilds.** 

—Keith  Roberts, 
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KciT  McGee*s  Galatia  Mine 


"...Vcntihition  b  an  important  control....  Through  dean-burning  diesd 
fuels,  and  effective  aftertreatmcnt  technology,  we  can  reduce  emissions  at  the 

—Jeff  Duncan, 
Umted  Mine  Worlufs  of  America 


lowsuUhr 


The  Toolbox  b  divkled  into  nine 


use  of  kjw  emission  engines 

use  of  kMV  sulfur  fuel,  fuel  additives 
and  aRemative  fuels 

use  of  aftertreatment  devices 

use  of  ventilation 


use  of  enclosed  cabs 
diesel  engine  matntenanoe 
work  pradioes  and  training 
fleet  management 
respiratory  protective  equf)ment 

Each  sedkm  covets  specific  methods  that  are  being  used  to  reduce  emissons  or 
exposure.  Use  of  these  methods  wi  be  detenraned  by  the  specific  circumstances  found 

at  each  mine. 

**Iherc  b  no  shigk  control  that  b  a  panacea  for  an  the  eauauoa  probkan.  Dm  to  difienaccs 
in  the  mme  design  and  the  mine  geoiagy,  the  equipiMnt  types  and  sizes,  and  thdr  di^ 
cycles...diffcrent  types  of  controb  are  used.** 

—Robert  Waytukmis, 
Center  for  Diesd  Research, 
Univeisity  of  Minnesota 

**Because  of  the  mterrehitkwship  of  the  various  control  technologfes  on  workers*  exposures, 
operators  often  use  a  combination  of  controb....These  nuy  include 
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vaitifaitiMi...rcdiaciBf  cBfiBe  cmistioiit  or  ntiliiiBg  allcrtraitiiicat  devices." 


— ^Robert  Haney, 
Mine  Safety  and  Healdi  Administration 
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TheTcx)lbox 

Low  Emission  Engures 

Low  emission  engines  are  produced  by  engme  manufiicturers  to  meet  increasiogly  stringent 
Environmental  Protection  Agency  <EPA)  regulations.  Mine  operators  can  benefit  from  disnming 
.the  condition  of  their  diesel  fleet  with  diesel  nianufiKmners  prior  to  ofdering  new  diesel  engines. 
Moreover,  benefits  can  be  gained  by  refrfacing  older  modd  engines  that  require  more 
maintenance  with  newer  engines.  In.addition,  lower  cnmsiom  and  greater  madnne  avaikMlity 
(i.e.,  the  inacfaiiie  does  not  break  down  as  often)  are  normaUy  achieved  with  a  newer  Qrpe  cogine. 


Low-CTussion  engines  typiadly  opemeat  hi^  fiiel  iiyection  pressises  which  provide 
more  efficient  and  complete  corabostion  of  fuel.  These  engmes  are  fiequefldy  twbodiarged  to 
optimize  power,  perfoonance,  and  emissions.  After-cooling  (cooling  intake  air  that  is 
compressed  and  heated  by  ifaeturbodiarger  prior  to  induction  into  Ae^ombustion  chamber)  is 
used  to  reduce  oxides  of  nitrogen  (NO  J.  Electronic  engine  control  is  another  technological 
improvement,  which  optimizes  the  fiiel-to-aii  ratio  resulting  in  Jower  emissions. 

As  a  result  of  EPA  reguhdons  ra  1988,  **on-highway"  heavy  duty  dicsd  engine  emisskms 
hjivy  yi^  cigwUiofrfly  widiirwi  KnrisiwftiM  KtandsKJa  hgvc  driven  particuhie  eiuiasiuus  levds  for 
such  engines  fiom  0.6  grams  per  horsepower-hour  (g/hp-h)  in  1988  to  leas  than  0.1  g/hp-h  in  1994, 
and  oxides  of  nitrogen  emissions^om  10.7  g/hph  in  198S  to  S.O  g/hp-h  in  1991.  The  EPA 
regulati<ms  provide  a  schedule  for  contfanied  improvement  Pursuant  to  an  agreemBOt  widi  tbc 
engine  industry,  tiie  BVthas^dso  proposed^i  newrouad  of  emission  reductions  m  hi^iway 
opines  to  bq^  with  models  pnxhiced  in  2004t 

In  19%,  the  EPA  estabUshed  emission  regulations  for  ahnost  all  land-based  non-road 
C*ofr-higfawa/*)  diesels,  such  as  construction  equipment  These  regulations  specify  emission 
levels  that  non-road  engines  must  meet  depending  on  the  horsepower  of  the  engine.  Currently, 
the  regulations  affect  only  non-road  engmes  fiom  1 75-750  horsepower.  For  this  category,  the 
1 9%  standard  reduces  particulate  emissions  fiom  as  high  as  l.O  g/hp-h  to  0.4  g/fap-h  and  oxides 
of  nitrogen  emissicms  to  below  6.9  g/hp-h.  The  rule  phases  in  limits  for  odier  huutpowei 
engines.  Modem  engines  developed  for  non-road  use  are  expected  to  provide  Jhe  mining  industry 
with  a  greater  choice  of  low  emission  engines  for  use  underground.  It  shoukl  be  noted  that  diesel 
engines  used  in  underground  coal  mines  are  primarily  indirect  injection  engines  (pre-diamber), 
which  in  some  cases  could  meet  certain  EPA  non-road  requirements.  In  Sqitember  1997, 
pursuant  to  an  agreement  with  the^ngine  industry,  the  EPA  proposed  a  new  round  of  emission 

reductions  in  non-road  engines  to  begin  with  models  produced  in  1999. 

Engines  that  have  been  approved  or  certified  by  agencies  such  asMSHA,  EPAorAe  state 
of  California  generally  have  lower  emissions.  Larger  on-highway  type  engines  buik  after  1988 
and  non-road  engines  buih  after  19%  have  been  designed  to  produce  k>wcr  emissions  to  meet  the 
stringent  on-highway  emission  standuds  discussed  above.  For  engines  approved  under  Part  7, 
sul^nrt  E  for  underground  mining  i^yplications,  MSHA  determines  a  partictdate  index  (H).  The 
PI  indicates  the  quantity  of  ventilaticm  air  required  to  dilute  particulate  emissions  fiom  a  speciGc 
engine  operated  over  a  test  cycle  to  a  concentration  of  1  milligram  (1(X)0  micrograms)  per  oAic 
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meter  of  air.  Mine  operators  and  machine  manu&cturers  of  mining  equipment  can  use  the  PI  in 
selecting  and  purchasing  engines.  The  lower  the  PI  number,  the  lower  the  particulate  emissions 
for  the  same  horsepower  engine.  Mine  operators  may  also  use  the  PI  to  roughly  estimate  each 
engine*s  contribution  to  the  mine*s  levels  of  total  respirable  dust  in  coal  mines  <x  the  leveb  of 
diesel  particulate  in  metal/nonmetal  mines.  In  underground  coal  mines,  all  engines  must  be 
Msha-qpproved  engines  by  November  25, 1 999. 

**...Dicscl  engines  contfrnic  to  become  cleaner;  Aere  w3I  be  more  emission  legisbtion  out 
tiiere  in  the  future....  Diesel  engine  fad  efllcieBcy  has  improved  at  the  same  time;  power 
density  has  continued  to  climb;  diesel  engine  life  has  steadily  increased.** 

—Peter  Woon, 
Cummins  Engine 

"In  over  die  road  truck  engines,  there  has  been  about  a  90  percent  reduction  in  just  going  to 
cleaner  engine  tcchnologiea,  and  these  are  results  that  apply  to  wdl-maintained,  new 
engines...** 

— David  Hofeldt,Ph.D., 
University  of  Minnesota 

**Now,  this  class  of  engines  (modem,  low  emission  engfaics]  has  hi^  horsepower,  typically 
from  250  hp  up  to  500  hp,  so  tficy  are  not  suitaUe  for  all  types  of  mining  eqnq>ment...  They 
have  the  advantage  of  producing  80-90  percent  less  particulate  than  the  conventional 
natnrally-aq>iratcd  prechamber  engines.  They  consume  on  the  order  of  25  percent  less  fuel 
In  the  case  of  the  Cat  3306  swirl,  it*s  a  drop-in  replacement  for  some  of  the  older  3306 
technology.** 

— ^Robert  Waytukmis, 

Center  for  Diesel  Research. 
University  of  Minnesota 

**(StBrt]  with  baying  a  clean  engine  as  opposed  to  some  of  these  polluting  engines  that  dump 
oat  aO  kinds  of  NO,*s  and  carbon  monoilde.  Bay  the  cleaner  engines...** 

— Joe  Main, 
United  Mine  Workers  of  America 

"We  felt  tfiat  die  problems  we  had  with  flheri...wcre  so  severe  and  caused  so  many  problems 
that  it  was  a  lot  better  to  clean  up  the  soarcc,  and  so  we  got  cleaner  engines.  We  are  osing  one 
mana£actarer*s  engme.  We*re  getting  anotho^-fai  fMt,  we*re  getting  one  of  the  new...Detroit 
Dicsd  engines  with  electronic  controb  Jost  for  that  reason  fai  the  next  machine  we  bay.... 
Utilization  of  highway-type  diesel  engines  in  oar  repbeement  engine  program  b  providing  us 
cleaner  homing,  rdbUe  engines  at  a  lower  cost  tfian  the  regular  mining-type  amines  and  a 
post-combastion  device...** 

— ^Ray  Ellington, 
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USE  OF  LOW  SULFUR  FUEL. FUEL  ADDITIVES 

AND  ALTERNATE  FUELS 

In  general,  emissions  can  vary  from  engine  to  engine  and  across  difiEoent  engine  load  conditions, 
even  though  all  engines  are  operated  using  the  same  basic  type  of  fuel  and  fuel  additive  package. 
Variations  occur  because  the  details  of  the  combustion  process  differ  with  engine  design  and 
methods  used  to  control  fuel  to  the  engine  as  iwell  as  with  die  duty  cycle  of  the  engine.  Therefore, 
the  following  comments  on  fuel  composition  and  additives  diould  be  viewed  as  generally 
q>plicable  to  an  average  diesel  engine  operated  over  a  range  of  duty  cycles. 

The  quality  of  the  diesel  fuel  influences  emissions.  Sulfur  content,  cetane  number, 
aromatic  content,  density,  viscosity,  and  volatility  are  interrelated  fuel  propeities  which  can 
influence  emissions.  Sulfur  content  can  have  a  significant  efifect  on  diesel  paiticulate  matter 
emissions.  In  addition,  it  affects  sulfur  oxide  (SOJ  emissions,  all  fonns  of  wfaicfa  arc  toxic 
Moreover,  SO,  emissicms  can  poison  catalytic  coo^erters,  and  die  continued  use  of  hi^  sulfur 
fuel  will  contribute  to  increased  fnstcm  ring  and/cH*  cylinder  liner  wear. 

Cetane  number  affects  all  regulated  pollutants,  and  fiid  aromatic  content  affects  DPM  and 
nitrogen  oxides  (NOJ.  Therefore,  it  is  important  to  provide  fuel  distributors  with  specific  fuel 
specifications  and  recommended  im>perty  limits  when  purchasing  diesel  fuel.  Table  3  lists 
recommended  property  limits  for  diesel  fuel.  However,  s(Mne  of  the  prc^)efty  limits  listed  may 
not  be  commercially  available  in  all  areas  at  this  time. 

Table  3.  Recommended  Property  Limits 
for  Diesel  Fuel 


Property 

Uaut 

Cetane  mmiber 

>48 

Aromatic  Omtent 

<20% 

90%  distillation  teiiq)erature 

<60(rF 

Sulfur  content 

O.OSV*  by  mass 

Use  of  low  soUar  diesel  fuel  (<  0.05  percent  sulfur)  reduces  the  sulfioe  fraction  of  DPM 
emissions,  reduces  objectionable  odors  associated  with  diesel  use,  and  allows  oxidation  catalysts 
to  perform  properly.  Another  benefit  from  the  use  of  low  sulfur  fuel  is  reduced  engine  wear  and 
maintenance  costs.  Fuel  sulfur  content  is  particularly  impoitam  when  the  fuel  is  used  in  low 
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emission  diesel  engines.  Low  sulfur  diesel  fuel  is  available  nationwide  due  to  EPA  regulations. 
As  of  April  25, 1997,  dtesel-powered  equipment  in  underground  coal  mines  must  use  low-sulfur 


"...There  b  an  ASTM-97S-93  ipedlicatioB  |od  km  saUbr  ftieQ  bmn  the  EPA.  All  yoa  have  to 

do  b  to  specify  tkat  IM  OB  yoiir  pnrciiase  order,  and  this  it  the  AmI  they  have  to  deliver.  Yon 
Just  have  to  insist  on  it" 

— )4bibertPaas, 

Paas  Technology 

**.  ..Homcstake  used  a  straight  No.  2  dicael  fad  with  up  to  OS  percent  fnd  snlfhr  nntO  1991 
when  we  switched  to  a  preaycr  No.  2  with  0.12  percent  ftid  solfbr.  Since  abovt  the  start  of 
1995  weVe  gone  to  the  0J)5  percent  No.  2." 

— ^lohn  Maiks, 

Homestalw  Mining  Company 

"For  fbd  we  nse  a  kw  snlftir  diesd  fted  that  typical^  averages  OiMl  percent  snlfhr 
cctane  nnmber  of  54." 

— BiUOben, 

Mountain  Coal  Company, 

West  Elk  Mine 


The  cetane  number  of  U.S.  diesel  fuel  can  range  between  40  and  57.  Increased  cetane 
number  and  volatility,  (as  measured  by  a  fuefs  distillation  temperature  characteristics)  reduces 
both  hydrocarbon  emissions  and  the  tendency  to  |»oduce  white  smoke,  which  occurs  when  an 
engine  is  either  cold  or  under  low  load.  White  smoke  is  mostly  water  vqxn-,  unbumed  fuel  and  a 
small  portion  of  lube  oil.  Fuel  with  a  cetane  number  greater  than  48  and  a  seasonably  adjusted 
cloud  point  reduces  cold-stait  hydrocarbon  emissions,  odor,  noise,  irritant  and  fuel  system  wax 
separation  problems. 

"...Cetane  number  b  veiy  important — needed  for  good  starting,  good  combustion  and  for 
eadssfon  performance  of  engine....  When  cetane  nnmber  b  fanprwed,  either  by  cetane 
additive  or  base  fhd  composition... so  that  cetane  nnmber  b  inqtroved  from  45  to  55,  there's 
a  draamtic  reduction  hi  hydrDcarbons...and...in  carbon  moaoiide...and  more  than  10 
percent  rednction  in  particnfaites" 

— ^Kaslmiir  Viric, 

Texaco.  Inc. 

Typical  No.  2  diesel  fuel  in  the  U.S.  has  an  aromatic  hydrocarbon  content  of  20  to  40 
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percent  Reducing  the  aromatic  hydiocaibon  content  and  tiie  90  percent  distillation  temperature 
of  the  fuel  reduces  the  soluble  organic  fraction  of  DPM  and  NO.  emissions. 

A  variety  of  fnd  additives  are  available  to  reduce  emissions.  For  exanq>le,  cetane 
improvers  increase  the  cetane  number  of  the  fuel,  which  may  reduce  emissions  and  improve 
starting.  Oxygenated  additives  increase  the  availability  of  oxygen  needed  to  oxidize 
hydrocarbons  in  the  fuel.  Detergents  are  used  primarily  to  keep  the  fuel  injectors  cleaiL 
Diq)ersants  or  surfisctants  jxevent  die  formation  of  thicker  conqxnmds  diat  can  form  dq>osits  on 
the  fuel  injectors  or  plug  filters.  Lubricity  additives  are  similar  to  corrosion  inhibitors  and  are 
frequently  added  to  friel  by  petroleum  producers.  There  are  also  stability  additives  which  prevent 
the  fuel  from  breaking  down  when  it  is  stored  for  long  periods  of  time.  Only  additives  registered 
by  the  EPA  are  recommended  for  use,  to  ensure  that  no  harmful  agents  are  introduced  into  the 
mine  environment  As  of  April  25, 1997,  only  diesel  fuel  additives  that  have  been  registered  by 
the  epa  may  be  used  in  diesel-powered  equipment  in  underground  coal  mines. 

**...There*s  a  variety  ofdifferent  types  ofcomponnds  yon  can  add  that  contain  oxygen. 
Typical  diesel  fuel  doesn't  have  much  oxygen....  [When  significant  quantities  of  oxygenates 
are  added  to  fuel,  the  oxygen  content  of  the  fhel  b  increasedl,  ...Yon  end  np 
seeing... reductions  in  partieubte  emisswns,  hydrocarbon  emissions  and  CO...,  and  NO, 
leveb  may  increase  or  decrease  slightly  depending  on  the  engine  and  load  cycle." 


— David  Hofeldt,Ph.D., 
University  of  Minnesota 

''We  took  a  very  serious  look  at  metal  additives... for  on-highway  trucks..^ 
We-CaterpOlarHmd  the  industry  decided  not  to  go  that  way...|One] 
chemicab  may  actually  cause  healA  effects  in  their  own  ri^ts..." 


(that) 


— ^JohnAmdall, 

Caterpillar 

^..Detergent-type  additives  in  the  fhd  prinmrily  prevent  cokmg  or  fouling  Ipnitfad  phgghigl 
of  the  injectors  And  if  you  don*t  use  a  detergent  additive,  pretty  much  aH  your  cmissians  go 
up  over  time...  [However)  just  using  a  detergent  b  not  going  to  BMke  up  for  an  engine  thnfs 
wearing  out  or  isn*t  properiy  adjusted  or  maintained.  ...Mctab  as  a  group  reduce  the  vinbk 
smoke  output  ...The  problem  with  metal  additives  b  they  shafw  up  on  the  pnrticuhrte.  Metab 
don*t  bum  upu  ...Metab  are  known  to  have  some  biolagM  effects  just  Hke  dtead 
particnfaites  wouM.  So  1  would  not  recommend  that  you  [us^  any  of  the  metal  addithrcs  for 

leduchig  [diesd  particulates]." 

— DavkiHofeldt,PhJ>., 
University  of  Minnesota 

Anodier  prornisir«  control  tecfanok)gy  is  alternative  fhel,  especbDy  bkxfiesd  fueb  rnade 
from  methyl  esters  derived  from  soybeans,  although  these  are  not  readily  avaiUble  on  die  market 
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This  type  of  fuel  contBins  about  10  percent  oxygen,  has  a  high  cetane  number,  and  a  much  higher 
flash  point  These  properties  inqprove  combustion,  starting,  perfomunoe  and  safety  characteristics 
of  the  iiieL  To  maximize  the  reductions  in  exhaust  emissions,  it  is  recommended  that  biodiesd 
fuels  be  used  widi  a  diead  oxidation  catalyst  EPA  has  certified  a  biodiesel  brand  known  as 
Envirodiesel<l>,  which  is  being  used  in  combination  with  diesel  oxidation  catalyst  by  uban  bus 
transit  operators. 


**Thc  Bureaa  of  Mines  demonstrated  tfuit  ttie  combination  of  mctfiyl  soyate  fuel  and  modem 
dicsd  exhaust  catalyst  b  a  passive  control  scheme  that  b  very  effective....  [In  tests  conducted 
at  the  Homestakc  Gold  Mine],  a  Wagner  load-haul-dump  was  operated  n^hig  a  100  percent 
methyl  soyate  fuel  and  a  modem  catalyst  Compared  to  baseline  emissions,  a  70  percent 
reduction  in  the  ambient  levds  of  (dicsd]  particnbte  matter  was  achieved....** 

— ^Robert  Wi^tukmis, 
Center  for  Diesel  Research. 
University  cyf  Minnesota 

**...Homcstake  cooperated  with  the  (former|Bnrcan  of  Mines  to  successfully  evaluate  a  soy 
methyl  ester  (biodiesel]  fuel... miner  acceptance  was  good,  and  the  leftover  (biodiesel]  fud 
was  quickly  used  by  our  miners.** 

— John  Maries, 

Homestake  Mining  Company 


USE  OF  AFTERTREATMENT  DEVICES 

Water  scnibben  are  basKally  a  safety  device  used  on  ^'pemiissible**  equipment  in  underground 
mines.  Water  scrxibbers  perfonn  three  functions:  cool  exhaust  gases  to  safe  temperatures,  anest 
qpaiks  and  arrest  flames. 

The  exhaust  airflow  fiom  a  diesel  engine  passes  throu^  water,  making  direct  contact  with  the 
water.  This  direct  contact  widi  the  water  cools  the  air  and  quenches  flames  and  sparics.  Although 
not  imended  as  an  emission  control  device,  scn^>bers  have  been  shown  to  remove  about  30  percent 
of  DPM  from  an  engine's  exhaust  stream.  Moreover,  because  water  scrubbers  cool  the  exhnist 
gases,  they  enable  the  equipment  to  be  fitted  with  high  efiRciency  paper  filters  that  reduce  DPM. 
Water  scrubbers  have  no  signifcam  eflfect  on  gaseous  emissions. 
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<*The  water  scnibber...is  not  an  emisskm  contrai,  it's  a  safety  coirtrai,  iMrt  iMidcBtaly,  it  wil 
remove  20  to  30  percent  of  the  partiaihite —  They  require  tnqa/mk  maintnianre.** 

— Robert  Waytukmis, 

Center  for  Diesel  Research, 
University  of  Minnesota 

itrol  system...,  bnt  scrabbers 


and  with 
heat 


of 
of  the 


''Water  scrubbers  are  not  a  poUntion  control,  tbey  are  a  ffanecon 
create  condensation  in  the  ah*  and  increase  Brine  air 
diesel  equipment  using  water  scrubbers  (on  a  section],  the 
humidity  fa  a  significant  concern....** 

— ^JoeMain, 

United  Mine  Workers  of  America 

The  exhaust  locatwn  can  make  a  big  difference  in  the  concentration  of  pollution  to  which 
equipment  operators  and  nearby  miners  am  exposed.  The  locatkm  should  be  such  that  exhaust  is 
directed  away  fix)m  the  vehicle  operator,  tfc  exhaust  gas  can  be  directed  across  the  radiator,  thus 
providing  immediate  dispersal  by  the  radiator  fan,  or  an  exhaust  extender  can  be  used  to  redirect 
the  exhaust  away  fiom  the  operator  or  neaiby  miners.  These  workers  can  be  exjposed  to  significam 
concentratiixis  of  diesel  exhaust  ccmstituents  before  they  can  be  diluted,  even  at  sarbcc  mines. 
Exhaust  dilutors  can  also  be  used  in  vented  headings  and  tunnels. 

**Wouldn*t  it  be  nice  if  we  couki  take  that  exhaust  and  put  it  somewhere  else  on  the  vehicle, 
so  then,  at  the  very  least,  the  Ramcar  operator  fa  not  subject  to  hfa  own  vehicle*s  emisswns?** 

— ^Jan  Mutmansky,  Ph.D., 
Pennsylvania  State  University 

Exhaust  fUtration  devices  capture  DPM  from  the  exhaust  before  it  enters  the  mine  atmosphere. 
Filters  used  to  capture  particulate  or  other  exhaust  constituents  are  called  aftor-treatment 
devices.The  most  commonly  used  exhaust  filtration  devices  are:  dfaposaUe  diesel  exhaust  paper 
filters  and  catalyzed  or  uncatalyzed  diesel  particubte  ceramic  fDten. 

Particulate  control  systems  using  these  components  typkally  have  removal  efikiencies  ranging 
between  50  and  95  percent;  that  is,  they  remove  50  to  95  percem  of  the  particdate.  It  is  important 
to  note  that  an  aflertreatinert  device  that  is  90  percent  efiRcieiit  is  twice  as  effective  for  renwving 

DPM  as  an  80  percent  effkiem  devke:  onlylO  percent  instead  of  20  percent  of  the  particulate 

would  remain  in  the  exhaust 

The  dfaposaUe  diesel  exhaust  filter  is  siinilar  to  the  inlake  air  filter  used  on  over-the-ioad 

haulage  vehkles.  It  is  placed  downstream  of  a  water  scrubber  or  a  water  jacketed  heat  exchanger, 

capturing  DPM  fiom  the  exhaust  stream  The  filter  is  discarded  after  being  loaded  with  DPM. 

Some  states  such  as  Pennsylvania  require  the  loaded  filters  to  be  bngged  and  brought  to  the  surfKe 

fordi^x>saL 
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Tests  of  the  disposabfe  diesd  exhaust  paper  filteis  at  two  undeignNind  coal  ^^ 
to  9S  peroem  reduction  in  DPM.  UtilizatioQ  of  difibcm  ffltratioo  med^ 

these  fihcfs  combined  with  cleaning  and  reuse  can  extend  the  life  of  the  filters.  When  used  with  a 
water  scrubber,  proper  nuuntenance  of  the  water  level  is  necessaiy  to  eliminate  the  risk  of  hot 
exhaust  gases  igniting  the  filter. 

*'...Ditponble  paper  filten  are  installed  on  the  Ramcan  such  that  the  cxhnut  fint  passes 
throagh  the  water  scrubber,  then  throoi^  a  water  trap  or  baffle  system  to  prevent  water 
droplets  froBi  being  carrfed  by  the  cxhaut  stream  to  the  liter,  aaid  then  finally  throttgh  the 
low-tcfliperatnre  paper  filter.  There's  an  exhaust  temperature  shutdown  mstalied  in  front  of 

the  paper  filter  to  prevent  the  exhaust  gases  from  reacUng  212o  F,  which  b  the  maxhnum 
safe  operating  temperature  of  the  filter.  There's  a  back  pressure  gauge  mounted  m  the 
operator's  cab  to  help  them  know  when  the  filten  need  to  be  changed  out" 

— BiUOIsen. 
Mountain  Coal  Company. 
WestElkMine 


''Today,  the  best  strategy  to  use  on  a  diesel  Ramcar  b  to  use  the  changeable  paper  fihen  that 
many  mining  companies  are  current^  using." 

— ^Jan  Mutnuinsky,  Ph.D., 

Pennsyh/ania  State  University 

"...the  Ramcar  operators  quickly  accepted  the  filten  and  wanted  them  installed  on  aO  the 
fece  equipment  We  have  smcc  faistallcd  the  disposable  diesd  exhaust  filten  on  our  Wagner 

25XS,  Tdctrams  and  Petitto  Mule. We  typiealty  get  about  six  houn  off  the  Ramcar  and 

Petitto  Mules.  On  our  Wagner  systems  we  average  approximately  four  houn  of  service 
life...." 


—BiUOIsen. 

Mountain  Coal  Company. 
West  EHc  Mine 

**...In  our  experience,  the  lifetioM  of  the  fiUen  has  varied  anywhere  from  8  houn  to  32 
hour»-pravkled  that  the  engine  on  which  the  filter  b  hKtalled  is  tuned  prepeily  so  that  it  is 
not  putting  out  too  much  soot  IThe  actual  time  between  filter  changes  wiH  vaiy  depen< 
upon  the  vehiek  and  enghie's  stete-of-nmhitenanee,  duty  cycle  and  other  parameten.)' 

— BobWaytukmis. 
Center  for  Diesd  Research. 
University  of  Minnesota 
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Catalyxed  or  uncatalyxed  ccnwic  diesd  particnfaite  fiHen  cunendy  avaihMe  can  reduce 

DPM  emissions  from  60  to  90  penxoL  Exhaust  passes  through  the  ceramic  or  mctalhc  diesel 
particulate  filler  which  traps  the  paiticulate  matter.  As  exhaust  continues  to  pass  through  the  fihec. 
filterii«  continues,  and  the  fiher  sk>wly  becomes  clogged  with  DPM.  Ctogging  increases  the 
exhaust  back  pressure  which  can  lead  to  engine  damage  unless  the  exhaust  back  ptessure  is 

lowered  by  cleaning  the  filler. 

Vefakles  which  have  sufficiently  high  exhaust  temperature  (at  least  32SoC  25  percent  of  the 

time)  ran  witfmniittrft"y  '-^'^^  *^  ^^*^  "«»g  »  pmce«  called  aiauteyeunatkm  or  self-cleaning. 
Durhig  autoregeneratkm  the  high  exhaust  temperature  causes  the  trapped  DPM  to  ignite  and  bum, 
thus  reducmg  the  exhaust  back  pressure  on  the  engine  and  aUowing  more  DPM  to  be  trapped.  For 
odiervehkies,  regeneration  can  be  assisted  by  the  appikalkinofacatelyrt  to  die  filter,  which 
towers  the  regeneratwn  temperature,  or  by  the  use  of  on-  or  oflf-board  legciiciMion  systems. 


<*Ther«  an  approxhnately  IfiW  diesd  particnfaite  filten 
vehicles  throughout  the  workL" 


present^  Ibdng  used]  on 


— Dale  McKinnon, 
Manufacturers  of  Emissk)n  Control 


*'In  1989  Homestake  initiated  a  test  on  ceramic  wan  fhvw  diesd  partiariate 


Eight 


wen  tested  on  a  Cat  3306,  dillennt  hMMlen  finom  ttree  difierent  snpptten.  One  fdkd  right 
away  and  was  rcpteced  by  the  supplier.  Fhre  bated  on  the  average  abont  2,9it  houn,  and 
two  went  over  3,000  hours.  Mhier  acceptance  was  gaod  when  the  fitten  were  wofWng 

properly." 

— ^kto  Maries. 
Homestake  Mining  Company 


Although  ceramic  dicsel  particulate  filtcis  are  useful,  they  may  present  proWems  for  some  users. 

"...Number  one,  white  ceramic  filten  give  good  resulte  early  In  their  Hfc  cyde,  they  havea 
retativdy  short  life,  an  veiy  expensive  and  unrdiable.  Number  two,  other  posl-combustian 
devices  are  not  nadHyavaiha>te  for  Ae  burger  horsepower  pradnction  equipment  we  an 
cnnently  using.  When  cvahuted  for  lower  horsepower  support  equipment,  they  appear  to  be 

very  costly  with  no  proven  rcUabOity..." 

— Ray  Ellington, 

MortonSalt 

Oiddatkm  catalytk  converten  (OCCs)  are  used  to  reduce  the  quantity  of  carixm  monoxkte  and 
hydrocaibons  (induding  haraifW  aldehydes)  in  diesd  exhaust  Oxklalkm  caialytte  converters  ato 
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decrease  the  solubk  oigank  fiKtioQ  of  DPM  as  wdl  as  gas  phase  hydro^^ 

DPM  eimssk>ns  by  up  to  50  percxnL  The  sduble  oigank  fiaction  of  the  DPM  exhaust  contau^ 
known  carcinogenic  compounds  such  as  benzo(a)pyrene  and  other  polycyclic  aromatic 
hydrocaiixHis. 

Use  of  low  sulfur  fuel  (<0.05  percent  sulfur)  with  OCCs  is  critical  because  air  quality  is  banned 
when  fuel  containing  moderate  or  high  sulfur  (>0 J  percent)  is  used  An  OCC  oxidizes  sulfur 
dioxide  to  fonn  sulfites  which  increase  particulate  emissions.  OCCs  can  also  oxidize  nitric  oxide 
to  more  hannfy  nitrogen  dioxide.  Modem  catalysts  are  formulated  to  minimize  the  production  of 

sulfite  particulate  matter  and  nitrogen  dioxide,  provided  they  are  used  with  high  quality  low  sulfur 
fueL 

The  OCC  should  be  located  as  close  as  possible  to  the  exhaust  manifold  to  ensure  maximum 
exhaust  gas  tempcraftire.  The  catalyst  formulation  and  its  operating  temperature  are  critical  fictois 

in  converter  perfoimance.  The  temperatures  required  for  50  percent  conversion  of  carbon 
monoxide  and  hydrocarbons  are  typically  about  370oF  and  500oF ,  respectively.  As  higher  exhaust 
gas  temperatures  are  attained,  conversion  efficiency  increases.  The  use  of  high  sulfur  fuel  reduces 
the  life  of  catalytic  converters.  New  catalyst  technology  and  the  availabUity  of  low  sulfur  fuel  make 
the  use  of  CX:Cs  on  underground  mine  vehicles  an  attractive  tool  for  reducing  diesel  particulate 
emissions. 


«*There  ar«  also  over  10,000  oxidatioM  catalysis  that  have  been  pat  into  the  ninag  indu^ 
over  the  yean.  ...SalfiitioB  is  key  in  particiilate  coatroi;  yon  don't  want  a  catalyst  to  cause 

any  oiidalioD  of  the  snHnr.  I  rcmciB-bcr  once  I  was  IB  India,  and  thetv  was  a  complaiBt  that 

they  pot  a  catalyst  on  and  they  were  saying  it  caused  smoke.  And  it  did,  a  lot  of  smoke.  I  took 

a  ftod  sample  and  the  Itad  had  2J  percent  sulftir  in  it.  not  0.25  percent  ...Engine,  fuel  and 
aftertrcatmcnt  control  technology  most  work  together.** 

'"  — ^Dale  McKinnon, 

Manufacturers  of  Emission  Control  Association 

''The  Homestnke  Mhie  has  hnd  extensive  experience  with  oxidation  catalysts....  We  have 

ahirays  had  them  on  oar  diesel  nnits.  And  I  know  there's  been  a  controversy  on  whether  they 

might  improve  the  work  envhwnment  or  harm  it,  bat  with  hvw  salftn- ftid  I  don*t  think 

there's  any  doabt  they  are  a  bcMfIt  They  oxidize  the  CO  to  CO„  and  they  bora  off  some  of 
the  anbnmed  hydrocarbons  and  some  of  the  components  of  diesel  cxhnnst.  We  like  them. 

The  Imodcfii]  catabrtic  porifieri,  to  my  kBowledge,  limit  the  NO-to^^O,  coBvenfon,  and  wtt^ 
the  km  salftir  fad  yoa  don't  get  the  sulfates  comiag  oat  So  we  think  we're  better  off  with 
thent" 


— ^John  Marks, 
Homestake  Mining  Company 
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Dry  system  techn<rtogy.  An  alternative  to  water  scrubbers  for  meeting  the  exhaust  gas  cooling, 
spark  arresting,  and  flame  arresting  requirements  is  the  Dry  System  Technology  (DST«).  With  this 
technology,  the  exhaust  gas  does  not  come  into  direct  oHitact  with  cooling  water,  but  is  indirectly 
cooled  by  a  water<ooledheat  exchanger  such  as  a  tube  and  shell  heat  exchanger.  This  cooling 
process  does  not  involve  the  evaporation  of  water.  Spark  and  flame  arrest  are  provided  by 
mechanical  means. 

The  DSTe  also  includes  a  water-jacketed  oxidation  catalytic  converter  and  a  disposable  diesel 
exhaust  filter  to  reduce  diesel  emissicms.  The  oxidation  catalytic  converter  is  located  upstream  of 
the  water-cooled  heat  exchanger.  Exhaust  then  passes  throu^  the  water-jacketed  heat  exchanger,  a 
paper  filter  and  a  flame  anestor.  This  system  reduces  diesel  particulate!^  95  to  98  percent  The 
DSTe  includes  a  complete  set  of  diagnostic  gauges  to  monitor  system  performance.  The  DSTo  has 
been  approved  by  MSHA  under  30  CFR  Part  36.  It  can  be  used  in  coal  or  gassy  metal  and 
nonmetal  mines  where  permissible  equipment  is  required.  In  addition,  the  heat  exchanger 
technology  could  be  applied  to  noiq)ennissible  engines  in  order  to  cool  the 
exhaust  gases  so  that  disposable  diesel  exhaust  filters  (papa  filters)  could  be  used  to  reduce 
paiticulates. 

"This  system  Ithe  DST®],  I  think,  represents,  from  everythmgthat  I've  seen,  the  state-of-art 
of  the  industry...thebest  technology  on  the  market  today....  This  gives  as  the  abUity  for  the 
first  time  in  a  long  time  to  change  durection  and  tiy  to  solve  problems  [with  exposure  to  diesel 
exhaast).** 

— ^JoeMain, 
United  Mine  Workers  of  America 


The  DST®  has  been  tried  on  a  number  of  vehicles  retrofitted  to  use  it  **...It  was  a  wehUng 
track,  at  Shoshone.  It  was  pat  in  November,  1992.  That's  coming  ap  pretty  ch»se  to  three 
years.  Has  operated  very  saccessfally;  have  had  no  problems.  There's  a  913  scoop;  that's  at 
Twenty-Mile  smce  Januaiy,  1994....  We  retrofitted  a  25X  Wagner  shieM  haaler...." 

— NotbertPaas, 
Paas  Technology 


USE  OF  VENTILATION 

Today  the  primary  means  used  to  reduce  exposure  to  diesel  exhaust  pollutants  underground  b 
to  dilate  exhaast  pollatants  with  fresh  air  from  the  mine's  ventilation  sjrstenL  The  concentration 
of  pollutants  is  inversely  proportional  to  changes  in  ventilation  air  quantity;  that  is,  as  the  air 
quantity  increases  the  pollutant  concentrations  decrease.  The  miiie  ventilation  system  can  work  in 
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conjunction  with  the  Other  methods  of  contaniiiiant  control  s^ 

treatment^  etc.  Any  control  system  must  then  be  supplemented  with  checks  to  ensure  that  all 

aspects  are  working  as  designed.  One  wi^  to  check  the  control  system  is  to  conduct  periodic 
sampling  of  diesd  contaminants  to  detect  changes  in  the  system. 

Mine  ventilation  systems  where  diesd  engines  are  operated  generally  supply  between  100  and 
200  cubic  feet  of  air  per  minute  per  brake  horsepower  (cfin^pX  This  air  quantity  is  nonnally 
sufficient  to  dilute  gaseous  emissions  fiom  the  diesd  equipment  to  applicable  standarfs  for  those 
gases.  However,  MSHA's  experience  in  underground  mines  has  shown  that  with  these  air 
quantities,  DPM  levels  will  stiU  range  between  200A/g/tai3and  1,800  A*gAn3.  Asa generd 
reference,  about  35300  cfin  of  air  are  required  to  dilute  one  gram  per  minute  of  DPM  to  1 ,000 
/4g/in>.  Therefore,  to  significantly  cause  a  reduction  of  DPM  concentrations  in  underground  mines 
through  ventilation,  it  may  be  necessary  to  supply  air  quantities  above  those  currendy  being  used. 


There  are  special  ventilation  requirements  when  diesels  are  used  in  underground  coal  mines. 
When  a  single  piece  of  diesel  equipment  is  operated,  the  nameplate  airfiow  must  be  provided  as  a 
minimum  airflow  requirement  For  each  individud  piece  of  diesel  equipment  operating  in  a  cod 
mine,  the  approvd  plate  air  quantity  must  be  mamtdned  in  any  working  place  where  the 
equipment  operates,  at  the  section  loading  point,  and  in  outby  entries  where  the  equipment 
operates.  The  MSHA  regulations  also  dlow  therDlstrict  Manager  to  add  areas  where  the  approvd 
plate  air  quantity  may  be  required,  such  as  fueling  locations.  When  multiple  pieces  of  diesd 
equipment  are  operated,  the  minimum  section  airflow  is  the  sum  of  the  nameplate  airflows  for  the 
individud  pieces  of  equipment.  This  requirement  was  developed  to  reduce  the  gaseous  diesel 
emissions.  However,  not  all  equipment  is  operated  on  a  continuous  basis  and  some  equipment, 
such  as  transportation  and  supply  vehicles,  may  be  excluded  from  this  cdculation.  (Prior  to  the 
1996  diesel  powered  equipment  rule,  a  100-75-50  percent  guideline  was  used  to  establish 
minimum  section  dr  quantity  requirements.)  Any  exduded  equipment  must  be  approved  by  the 
District  Manager  and  listed  in  the  ventilation  plan  for  the  mine.  The  intent  here  is  to  dlow  for  the 
exclusion  of  equipment  that  does  not  significantly  add  to  the  miners*  exposure  level.  These  air 
quantities  must  be  maintained  in  the  last  open  crosscut  of  working  sections,  the  intake  to  longwall 

sections,  and  the  mtake  to  pUlar  lines.  The  multiple  unit  quantity  also  appUes  to  the  areas  where 
mechanized  mining  equipment  is  bemg  installed  or  removed.  Quantities  other  than  the  multiple 

unit  formula  can  be  approved  by  the  MSHA  District  Manager  if  samples  show  that  such  reduced 
quamity  will  not  resuh  in  overexposures. 


**...Vcntilatioa  can  take  care,  in  my  opinion,  of  most  diesd  equipment  in  the  main 
haulageway,  even  in  the  sab-mains.  Hofwevcr,  when  you  approach  the  face  area,  yon  don't 
have  that  velocity  and  that  qoantity  of  air;  then  the  control  of  engine  exhaust  may  be 
necessary  depending  on  the  sin  of  the  engine  and  the  concentration.'*    . 

— Pramod  Thakur,  Ph.D., 
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Consol.  Inc. 

Metal  and  nonmetal  mines  can  be  ventilated  in  a  variety  of  ways.  In  single  levd  mines, 
woiking  areas  arc  generally  ventilated  in  scries.  The  exhaust  of  one  area  becomes  the  intake  for  the 

next  area.  Multikvd  mines  may  have  a  separate  air  split  to  each  levd  or  to  severd  levels. 

Separation  between  intake  and  exhaust  air  courses  is  essentid  to  prevent  leakage  or  loss  of  fresh 

air.  Auxiliary  and  booster  fins  shodd  be  instaUed  throughout  the  mme  to  optiniize  distribution  of 

workplace  airflow. 

Changing  a  mine's  ventilation  system  to  reduce  pollutant  exposure  is  frequently  expensive  and 

may  require  a  long  time  to  inclement  Simple  changes  can  inchide  repairing  an  individual  brattice 

or  reducing  leaks  in  an  entire  brattice  line.  However,  significant  improvements  in  air  quality  often 

are  achieved  ody  by  complex  changes  such  as  redesigning  the  entire  mining  system  to  reduce 
airflow  leakage,  modifying  the  main  frm  installation,  or  adding  a  new  air  shaft 

"The  mine  ventilation  system  must  be  designed  to  provide  and  distribnte  sufficient  airflow  to 
areas  of  the  mine  where  diesd  equipment  is  being  nacd.  Typical  vcatOation  rates  in  Mctal 

and  nonmetal  mhics  range  from  75  to  200  cfin  per  brake  honcpowcr  in  aae.  In  coal  bubcs 
the  name  pbte  airflow  has  been  used  to  dfltcrmine  pbn  airflow  reqaireiMnts." 

— Robert  Haney, 
Mine  Safefy  and 
Health  Administration 

"Ventilation  continncs  to  be  an  iaqMirtant  method  of  controlling  dicMl  particnlate  aMtler 
coocentratiooa,  and  onr  studies  have  shown  that  significant  rednctions  can  be  achieved  by 
changhig  the  vcatihition  around  in  the  scctBOB.** 


— ^Jan  Mutmansky,  KlD., 

Pennsylvania  State  Univefsity 


"Ventibtion  stiB  remaius  the  vanguard  against  diesd 
reduced  overaB  airflows  to  cut  casts  as  part  of  a 
we  rcturacd  to  those  airflows.  We  currmtbr  have  a 
designed  with  the  100  percent  rule.  We  don't  use  106 
although  that's  the  way  it  souMthMS  woria  out  We  tiy 


— JofanMaiks, 
Homestake  Mining  Company 


Toward  the  end  of  1992  we 


mignitiau  of  about  115  dm/bhp.  We 
75  and  50  pcteeut  thereafter, 
keep  al  af  our  dicadi  au  puraDd 


•Al  pcrmissibk  diesd  fiwc 
vatact.  These  are  usually  required  to  Make  hi 
40,000  cftn  ou  the  sectiau.  lu  uonnal  operatiou 
break  and  45,000  cfhi  on  the  secthm.** 


to  MSHA-requhned 
•f  IMM  ctoi  to  the  tost  open  break  and 
are  35,000  cfiu  to  the  last  open 
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— Chris  Pritchiid, 
Tg  Soda  Ash  Incorporated 


**Lookmg  a  Uttk  closer  at  vcntifaitkm,  in  one  of  our  larger  panels,  typicalty  at  any  one  time 
yov'D  see  three  Ranicars  at  139  hoTMpower  operating,  a  roof  boMcr,  a  powder  wagon  and 
ronghly  two  service  vehkles...fbr  more  or  less  a  total  horKpower  of...610.  With  an  air 
volume  of  lOO^MW  cfin,  we  have  an  effective  ah>to-honcpawer  ratio  in  an  operating  panel  of 
164  cfin.  If  yon  look  at  the  entire  mine,  installed  horMpower,  the  air-to-horMpower  ratio  b 
ahont  95  dm.  New  Mexico  has  a  standard  of  75  dm,  so  we*re  somewhat  better  than  that** 

—Scott  Vail,  Ph.D.. 

IMC  Global  Carlsbad  Mine 


''We  control  ab  flow  in  the  mhie  nsing  ah*  doon  and  air  walls.  ...We  wHI  shotcreteor  gnnite 
some  areas  to  prevent  leakage.  We  bniU  afairals  thronghont  the  mine  nsing  waste  rock  and 
used  conveyor  bdt  The  rock  b  pied  np  half  to  two-thirds  of  the  way  to  the  hack  and 
conveyor  bch  b  cnt  into  strips  and  pfamed  to  the  back  overiappingl^abont  sis  inches.  Thb 
prodnccs  a  vcfy  efficient  air  wall  in  the     ' 


— ReginaHctity, 

Dravo  Lime  Company 


'^Onr  stoppfaigi  consbt  of  brattice  ctoth  or  waste  salt  piled  to  within  10  feet  of  the  roof  and 
brattice  doth.  We  have  anxOiaiy  fims  located  thronghont  the  adne  that  mix  the  gases  as  they 
come  off  the  sections.  Onr  BMin  faitakc  vcntfflatas  al  if  the  sections  hi  B-bcd,  then  retnms  to 
the  pndnction  Shalt  Right  new  onr  C4»cd  b  on  its  own  spHt  of  air,  and  we  continne  to  keep 
it  that  way.  Several  yean  ago  when  onr  fims  were  oki  and  mnning  at  a  maximnm  capacity, 
we  dcdded...to  see  what  we  needed  to  do  to  bnOd  a  better  ventOatkm  system.  We  conducted 
several  premnre  and  ahr  qnaBty  surveys,  and  the  resnhs  were  pnt  into  a  computer  simnkrtion 
modcL  From  thb  model,  we  found  out  that  we  definilcfy  needed  new  fims....  We  abo  deddcd 
^twhen  we  were  devdophig  C4Md,  thatwe  dkl  not  want  to  continue  with  the  way  we  wen 

current^  ventihiting  the  nUne.  In  other  words,  we  dkl  not  want  tn  have  one  sfagle  split 
ventiating  al  the  sedkms.  So  at  that  tiam  we  sat  down  and  we  worked  out  a  way  to  ventihite 
each  section  on  its  own  separate  split,  which  b  what  most  coal  mines  do.  We  fed  ttat  thb  wiU 
give  us  a  better  air  quality ...  and  it  wiU  hdp  depr  the  ab  out  fittter.** 

— David  Music, 

Akzo  Nobel  Salfs  Cleveland  Mine 


**...We  bdieve  mme  design  and  ventihtton  b  an  important... control  The  fad  ofthe  matter 
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is,  though,  that.,  mine  ventibition  b  not  a  stand  atone  system  (fiM> 
diced  emimions]....  "Even  coupled  with  the  water  scrubber  exhaust 
have  become  the  industiy  standard,  we  haven't  reduced  particufaile 
would  consider]  an  acceptable  levd...." 

— ^JeffDuncan, 
United  Mine  Woricers  of  America 


exposure  to 
to  (what  we 


USE  OF  ENCLOSED  CABS 

Properiy  designed  and  maintained  environmentally  conditioned  cabs  can  reduce  equipment 
operators'  exposure  to  diesel  emissions.  Cabs  should  be  pressurized  and  use  high-efficiency 
particulate  air  (HEPA)  filteis.  Many  sur&ce  mines  are  currently  using  properly  designed 
environmentally  conditioned  cabs  and  some  effoits  are  being  made  to  use  enclosed  cabs  on 
underground  mining  equipment  The  same  principles  apply  to  the  use  of  underground  boodis 
designed  to  protect  miners. 


Question: 

**1  recendy  complded  a  study  of  a  surfiice  coal  mine,  and  they  were 

minimize  exposures....  Has  thb  been  given  some  thought  in  your  ~ 

Jeffrey?...." 

—Robert  Wheeler, 
Consultant 


pressurized  cabs  to 
(ofRamcanJat 


Response: 

**We  may  be  getting  very  close  to  that,  because  just  recently  we  produced  the  first 
Ramcar-type  of  vehicle  ever  with  a  cab,  with  some  climate  controls.  ...One  ofthe  problems 
with  exposure  in  underground  mines  b  not  the  operator  ofthe  machine.  Because  ofthe  dose 
confines,  it*s  the  people  around  the  equipment  and,  of  course,  the  pressurized  cab  does  not 

afTed  them  at  aD.** 

— John  Smith, 
Jeffrey  Mining  Products 


DIESEL  ENGINE  MAINTEf^ANCE 

Engine  maintenance  is  an  important  part  of  a  mine's  ovemll  strategy  for  reducing  worlcers' 
exposure  to  diesel  emissions.  Without  proper  maintmanor,  diesel  engines  will  perform  poorly,  thus 
reducing  the  effectiveness  of  all  other  emission  control  strategies. 
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**It  has  bcoi  dcfinitivdy  proves,  that  when  oigfaM  lahtwiaBce  b  ncgkctcd  [especially  if  it 
iavolves  rcgidatiBc  ^^  ftid  ud  air  haodliaf  systems  of  eBgincs)  the  particalate,  aad 
carboB  Bonoiklc,  aMi  hydracarboM,  aU  skyrocket" 

— ^Robert  Waytulonis, 
Center  for  Diesel  Research. 
University  of  Minnesota 


''...We  had  a  lack  of  maintenance  on  these  pieces  of  diesel  equipment  They  were  running 
the  equipment  until  they  broke  down,  and  they  wouki  fix  them,  and  they  wonM  run  them 
again  until  they  broke  down...** 

— GlenPierson, 

Alabanfta  Coal  Miner  (UMWA) 

''We're  having  problems  with  respect  to  maintenance  of  dicsels.  We*re  having  problems  with 
untuned  diesels.  When  we  go  to  do  longwall  moves,  we're  working  in  an  environment  where  the 
blue  smoke  is  so  heavy  sometimes  you  can't  see.  We  don't  have  a  good  maintenance  system.  We 
don't  have  a  good  inspection  system." 

— ^JocMain,  - 

United  Mine  Workers  of  America 

A  good  preventive  maintenance  program  will  maintain  near-original  perfomumce  of  an  engine, 
and  maximize  vehicle  productivity  and  engine  life,  while  keeping  exhaust  emissions  down.  Engine 
maintenance  activities  which  shoukl  be  perforaied  by  mine  maintenance  personnel  include 
maintenance^f  the  folk>wing  systems:  air  intake,  cooling,  lubrication,  fuel  injection  and  exhaust 
These  systems  must  be  maintained  according  to  manufacturer's  ^jedfications  and  on  a  regularly 
scheduled  basis  to  keep  the  system  operating  efficiently.  Measuring  tailpipe  CO  emissk>ns  while 
the  engine  is  under  load  provides  a  good  indkation  wben  maintenance  is  required.  However,  daily 
checks  of  engine  oil  level,  coolant,  iiiel  and  air  fihers,  water  tank,  exhaust  piping  and  gauges 
shoukl  be  made.  There  are  very  specific  requirements  fi)r  maintenance  of  diesel  equipment  in 
underground  coal  mines;  some  are  noted  below. 


The  air  intake  system  removes  airborne  particles  before  they  enter  the  ei^ine  and  cause 
abraskm  of  internal  engine  surfaces.  Intake  air  fihers  shoukl  be  rq)laced  when  the  piesswe  drop 
indicator  exceeds  the  manufiscturers' specifications,  usually  20  to  25  inches  of  water. 
As  of  November  25. 1997,  for  diesel-powered  equipment  used  in  underffvund  coal  mines,  intake 
air  filters  must  be  replaced  or  serviced  when  the  intake  earpresswe  device  so  indicates,  or  when 
the  engine  manufacturer 's  maximtan  allowtAle  air  pressure  ttop  level  is  exceeded 

''...Maintenance  is  extremely  criticaL...  It  take*  two  days  to  screw  up  the  enghie  in  the 
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if  yoa*re  nfuynf  it  withimt  an 
replaced  by  the  wrong  earlridfe 


or  a  clogged  air 
that  alows  for  s« 


cleaner  or  ifa 
amalrtabypaM 


the  fM  fitter: 


— ^Jamie  Sauoteig, 
Deutz  Corporatk)n 


'K)neofthe 
have  emission 


simplest  things  hi  maintewmce  is  the  intake  ah- 
faicreases  by  as  much  as  300  or  400  percent  just  havhig 

— NoibertPaas, 
Paas  Technok)gy 


*'Mahitenance:  fartake  ah*  and  exhaust  systems  are  checked  at  least 
thefa- operatkm.  Inspecthms  are  completed  on  a  weekly  basis.  Inspections 
competent  persons  amigned  by  the  company  to  perfisrm  that  work,  and ' 
completed  hi  a  well-ventibted  area.  Results  of  these  daily  and  weekly ' 

a  pennanent  record  book.** 

— Steve  Biby, 
OM  Ben  Coal  Company 


or  filler.  You  could 
a  daned  intake  air 


daydurmg 
are  done  by 


inspections  are  kept  in 


The  cooling  system  directly  affects  ei^iiie  emissions  tyy  preventing  scuffed  cylinder  wails  and 
pistons,  cracked  beads,  and  burned  valves.  Lk]uid<ooled  engines  need  to  be  kept  fiee  of  mincFal 
deposits  and  rust  to  ensure  effective  heat  transfer.  Mine  water  is  generally  high  in  minerals  and 
salts,  rendering  it  unfit  for  use  in  the  cooling  systeuL  A  SO  percent  antificeze  and  distilled  water 

solutkm  is  optimal.  Cooling  fans,  ducts  and  cowlings  must  also  be  maintained  to  ensure  adequate 

cooling. 

Air-cooled  engines  discharge  heat  via  coolii^  fins,  and  liquid-cooled  engines  rdy  on  radiators. 

Be  sure  to  lceq>  cooling  fins  and  radtatms  imrtamaged  and  fiee  of  oil  and  dust  to  ensure  proper  heat 
transfer.  Adjust  or  repbce  slipping  fim  and  pump  behs  to  ensure  proper  air  and  coolant  fkyw,  thus 

avoiding  excessive  heat  buiklup. 

The  fuel  injectkm  system  can  be  dami^  by  contaminated  fi»l.  To  prevent  this  datnage,  fiid 

filters  shouki  be  regularly  replaced  and  fiiel  tank.<i  should  be  periodically  drained  and  cleaned.  To 

avoid  ccmtaminatioa,  fiid  shouki  be  pn^MxIy  handled,  diqiensed  and  the  nianber  of  fiid  transfer 
points  minimized.  Fuel  tanks  shouW  be  kept  as  fiill  as  possiWeio  prevent  coodensadon  of  water  in 

the  tank.  Water  shoukl  not  be  allowed  to  condense  in  fiiel  storage  tanks.  Water  can  be  removed  by 
the  installatKMi  of  fiiel-water  separators  at  the  outlet  of  the  surface  storage  tank,  on  the  punip  side  of 
portable  fiiel  trailers  and  on  all  ei^ines.  Water-absorbing  additives  may  also  be  used. 

The  fiiel  pump  and  governor  should  be  set  to  the  engine  manufacturer' s  or  MSHA's  spedficatkos 
prior  to  running  the  ei^ine  at  the  mine.  In  additwn.  the  niine  elevatkm  must  also  be  considered  in 
the  final  acyustment  of  the  fiiel  injection  pump.  Air  density  decreases  with  an  increase  in  elevation; 
therefore  the  fiKl-air  ratk>  will  change  as  ele>^on  increases,  tints  causing  an  adverse  effect  on  the 
engine  emissions.  If  the  engine  is  operated  at  elevations  above  1,000  feet,  the  fiiel  rate  should  be 
reduced  as  specified  by  MSHA  or  the  engine  manufacturer.  Turbocfasfged  engines  are  an  exception 
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to  this  rule  due  to  excess  quantities  of  air  available  from  the  turbocharger.  MSHA  or  tfae'engtiie 
manufictuitr  spcdSa  tbe  maximum  operating  elevation  of  •  turbodiarged  diesel.  Above  tins 
elevation,  engine  derating  is  necessaiy. 

Caution  should  be  observed  in  trying  to  increase  the  power  output  of  engines:  following 
manufacturer  specifications  can  avoid  significam  increases  in  pollution.  Minor  increases  in 

power  that  can  be  pn)duced  by  adjusting  the  fuel-air  ratio  can  also  produce  significant  increases 
in  particulate  emissions.  Similarly,  too  much  advance  or  retardation  of  the  fuel  injection  timing 
can  have  deleterious  effects  on  NO^  hydrocarbon,  or  particulate  matter  emissions. 
The  locks  and  seals  on  the  fuel  pump  and  governor  must  not  be  tampered  with  or  removed. 
Faulty  adjustment  can  result  in  overfiieling  and  engine  damage.  Overfiieling  can  increase 
emissions,  especially  black  smoke,  carbon  monoxide,  and  particulates. 

(EBgucs  oscd  at  high  devatioB  most  be  properly  sized  to  ensure  adequate  power.]  ''Due  to 
our  devatioB  of  approximately  7,000  feet,  the  150-hp  cngiBcs  arc  derated  to  approximately 
115  hp.  Unfortunately,  horMpowcr  at  the  whccb  on  the  Ramcars  b  down  to  about  90  hp." 

— BiUOlsen, 
Mountain  Coal  Company. 
West  Elk  Mine 

**...The  first  thing  to  do  to  reduce  particulate  emissioBS  b  to  get  the  fuel  mjector  pumps 
and  the  fuel  injectors  properly  adjusted  so  they  do  not  overfud  the  engine.  That  wiU  bring 
the  particulate  emissions  down  fiuter  and  more  cfTcctively  than  anything  ebc....  It  will  abo 
lower  hydrocarbon  and  carbon  monoxide 


— David  Hofeldt.PhJ).. 
University  of  Minnesota 

Failure  to  maintain  the  lubricatioB  system  can  lead  to  significantly  increased  particulate 
emissions,  and  eventually  to  catastrophic  engine  fiulure.  Excessive  heat  lowers  the  viscosity  of 
engme  oil  and  results  in  lost  lubricity  and  accelerated  engine  wear.  The  quality  of  the  lubrication 
oil  is  also  important  and  contamination  must  be  avoided.  Worn  valve  guides  and  piston  rings 
allow  lube  oil  to  leak  into  the  combustion  chamber  and  cause  white  and/or  blue-black  smoke,  and 
the  creation  of  significant  particulate  concentrations.  System  futures  are  often  caused  by  a 
componem  fiulure,  such  as  seized  bearings,  lubricam  breakdown,  lubricant  contamination  or 
engine  overheating.  To  prevent  these  feilures  it  is  important  to  regulariy  replace  oil  filters, 
maintain  crankcase  lubricant  at  nvommended  levels  and  to  maintain  die  engine's  cooling 
systeoL 


''...Any  eugine,  regardless  of  whether  it  has  Bcchauical  coutrab  or  a  sophisticated  cnghM 
with  electronic  controls,  if  the  eugiucs  have  not  been  maintained,  if  they're  burning  oil,  you 
will  get  plenty  of  blue  smoke  of  all  kinds.. ..  I  think  we  tend  to  confuse  bhie  and  bkck 
smoke  sometimes.  ...But  general^,  a  blue  exhaust  gas  will  indicate  oil  consumption. 
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typically  a  low  load  operation,  high  oil  consumption.  Black  smoke  b  more  related  to 
overfueling.  In  other  words,  we*re  talking  about  fulMoad  overfueling  of  the  engine,  high 
temperature.  It*s  basically  the  opposite  of  blue  smoke.** 

—Jamie  Sauerteig, 
Deutz  Corporation 

The  exhaust  system  must  be  periodically  inspected  and  maintained  to  avoid  the  buildup  of 
excessive  exhaust  back  pressure  and  to  ensure  s^e  operation  of  Ae  engine.  Back  pressure 
increases  may  result  fi:om  a  partially  plugged  water  scrubber,  flame  trap,  OCC,  or  filter  or  a 
dented  exhaust  pipe.  Increased  back  pressure  causes  increased  emissions  and  reduced 
performance.  Back  pressure  should  not  exceed  27  to  40  inches  of  water  or  manu&cturers* 

specification. 

The  tanks  of  water  scrubbers  used  on  permissible  equipment  must  be  filled  and  the  float 
valves  must  be  operational  to  meet  MSHA  safety  requirements.  Proper  maintenance  also  ensures 
safe  operation  of  the  disposable  diesel  exhaust  filters  located  downstream  of  the  scrubbers. 

**Water  scrubbers  are  prone  to  mechanical  failures,  prone  to  maintenance  problenu.  You 
can  lose  water,  and  yon  can  have  a  filter  catching  fire....** 

— ^Mridul  Gautam,  Ph.D., 
West  Virginia  University 

Because  a  diesel  engine  operates  over  a  wide  range  of  duty  cycles,  the  most  accurate  way  to 
assess  the  content  of  exhaust  emissions  during  actual  mining  conditions  is  to  take  tailpipe 
samples  while  the  engine  b  under  load.  As  of  November  25.  1997,  weekly  tests  for  CO  in  the 
undiluted  exhaust  are  required  for  certain  types  of diesel-powered  equipment  in  underground 

coal  mines. 

A  gas  monitor  can  be  used  to  measure  the  carbon  monoxide  level  in  the  raw  exhaust  A  large 
increase  in  the  carbon  monoxide  concentration  is  an  indication  that  die  engine  has  a  maintenance 

problem  that  needs  to  be  addressed.  An  increase  in  the  carbon  monoxide  concentration  is  also  a 
good  indication  that  the  diesel  particulate  concentration  and  observable  smoke  levels  are 
increasing.  Regular  testing  of  an  engine  will  provide  information  on  the  need  for  maintoiance. 

Engine  emissions  during  mining  operations  cannot  be  accurately  evaluated  at  idle  conditions. 
On  certain  types  of  mine  vehicles,  such  as  load-haul-dumps  (LHDs)  and  scoops,  a  repeatable 
loaded  condition  can  be  readily  placed  on  the  engine.  On  dutcbed  vehicles  this  may  not  be 
possible. 

Question: 

"At  our  mines,  we*ve  got  a  multi-gas  testing  system  hooked  up  throngh...our  mine  monitor 
system,  and  from  what  I  understand,  unless  you  test  these  vehicles  under  load,  it*s  more  or 
less  useless;  b  thb  correct?** 

— Morris  Ivie, 
Alat)ama  Coal  Miner  (UMWA) 
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Response: 

**Wcll,  fycs]...jast  abouL** 

— Mridul  Gautam,  Ph.D., 

West  Virginia  University 

"...By  tuning  the  engines  on  the  dynanu>nieter  and  making  mrr  tiiat  we  get  the  rated 
performance,  tiie  aoMnnt  of  imolce  is  greatly  reduced,  essentially  eliminated.** 

—Scott  Vail,  PIlD^ 

IMC  Global  Cartsbad  Mine 

Diesel  engine  maintenance  is  the  cornerstone  of  a  diesel  emission  control  program.  Proper 

maimenance  includes  cnapliancc  with  awinnful '  recommended  maintenance 

schedules,  oumtenance  of  accurate  records  and  the  use  off  proper  maintenance  procedures. 

Inadequate  maintenance,  improper  adjustments,  wear,  and  ntber  £Ktors  will  cause  changes  in 
diesel  exhaust  emission  rates.  As  cfNayember  25. 1997.  dimel engines  m  underffvundcoal 
mines  must  be  maintained  in  compliance  with  the  conditions  of  the  MSHA  approvid,  and 
examined  weekly  in  accordance  with  t^iprovedchecmsts  and  manufacturer  maintenance 
manuals. 

**...To  control  DPM,  weNre  goTa  good  strong  preventative  maintenance  program.  We  bring 
equipment  in  on  a  regnhur  basis  on  the  50, 250  and  1,000-hoar  hitervab  and  do  the 
recommendedfiher  cheeks  and  changes  as  recommended  by  the  manufacturer.** 

— ^Denny  Alderman, 

Turris  Coal  Company 

**...!  just  want  to  stress  the  importance  of  a  good 
good  maintenance  program  in  that  it*s  preventive 
problems  arise  on  the  job,  we  just  get  it  fixed.** 


im...  We  have  a  very 
as  well  as,  you  know,  when 


— William  Cranford, 
UMWA  Safety  Committeeman. 

**The  mine  currently  uses  about  115  pieces  of  diesel  equipment....  Although  the  mine  has 
been  shmly  downsizinf  over  the  past  five  years,  the  number  of  diesel  mechanics  has 
increased,  and  we  do  this  because  we've  upgraded  our  preventative  maintenance.  We 
seMom  see  a  smoking  diesel  underground  anymore,  although  once  hi  a  while,  of  course,  we 
get  one.** 

— ^John  Marks, 

Homestake  Mining  Company 
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"...A  well-conceived  maintenance  program  strives  to  nuuntahi  optimum  engine 
performance  and  thereby  control  diesel  exhaust  emissmns.  The  maintenance  program 
consists  of  reguUrly  scheduled  repbicements  of  flukb  and  filters,  operating  performance 
evaluatmns  and  additional  weekly  permissibility  inspections,... and  a  teaining  program  to 
educate  maintenance  personnel  in  the  engine  operating  recommendations  and 

requirements.** 

—Keith  Roberts, 
Kerr  McGee's  Galatia  Mine 

**There*s  a  whole  section  in  the  MSHA  advisory  standards  on  diesd  maintenance  ahnost 
from  A  to  Z.  It  could  be  almost  verbatim  from  mannCuturers*  manuab  theauelves.... 
They*ve  been  laying  in  front  of  mine  operators*  Cices  for  15-16  years  now.  Some  of  them 
(mine  operators]  adhere  to  them  religionsly.  Others  have  never  even  seen  the  standards, 
either  voluntary  or  mandatory,  have  never  even  opened  that  section  of  the  book.** 

— ^HanyTuggle, 
United  Steelworkers  of  Annefk:a 

It  is  worth  emphasizing  that  if  repairs  and  adjustments  to  diesel  engines  are  to  be  done 
properly,  the  personnel  performing  such  tasks  must  be  properly  trained.  Operators  of 
underground  coal  mines  where  diesel-powered  equipment  is  used,  are  required,  as  of  November 
25. 1997.  to  establish  programs  to  ensure  that  persons  who  perform  maintenance,  tests, 
examinations  and  repairs  on  diesel-powered  eqidpment  are  qualified 

**I  think  the  mechanics  need  to  be  trained  so  they  understand  exactly  what  causes  the 

emissions.** 

— NorbertPaas, 

Paas  Technology 


**It*s  also  fundamental  that  the 
and  be  trained  in  how  to  nse  theai. 


have  proper  and 


toob  at  then- disposal 


—Robert  Waytulonis, 
Center  for  Diesel  Research. 
University  of  Minnesota 


WORK  PRACTICES 
AND  TRAINING 

Work  practices  and  training  can  have  a  significant  effect  on  diesel  exhaust  emissions. 

Care  must  be  taken  to  avokl  contaminating  diesel  fhd  and  hibtkating  oib  during 
transfer.  Fuel  contamination  can  result  from  transfers  taking  place  in  a  dusty  and  damp 
environment  or  by  using  the  same  transfer  purnp  for  diffeicnt  fluids.  Fuel  contamination  wiU 
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increase  emissions. 

Operators  should  avoid  lugsiDg  the  engine  to  low  RPM.  Lugging  an  engine  is  applying  an 
increasing  load  (torque)  against  the  engine,  while  the  engine's  fuel  rack  is  at  the  maximum 

position,  causing  a  decrease  in  the  engine's  RPM.  An  example  of  lugging  is  when  a  LHD 
operator  drives  the  bucket  into  a  muck  pile  with  the  accelerator  to  the  floor  and  continues  to 

work  the  engine  causing  the  engine's  RPM  to  decrease.  If  the  engine  operator  continues  to  work 
the  engine  to  a  point  where  the  engine's  RPM  are  low  but  the  torque  demand  on  the  engine  is 
high,  the  engine  may  eventually  stall.  However,  as  the  engine's  RPM  decreases  and  the  engine 
torque  increases,  the  engine's  ability  to  efficiently  bum  fuel  decreases  causing  the  engine  to 
produce  excessive  carbon  monoxide  and  particulate  emissions.  For  naturally  aspirated  engines 
and  older  turbocharged  engines,  an  engine  operating  at  a  lower  RPM  and  high  load  produces 
higher  exhaust  emissions  than  an  engine  operating  at  higher  RPM  and  lower  load.  To  avoid  this 
situation,  the  vehicle  operator  should  maintain  higher  engine  RPM  while  performing  the  work. 
This  might  mean  picking  up  a  smaller  load  or  carrying  less  material  or  shifting  to  a  lower  gear. 
The  result  will  be  a  reduction  in  engine  exhaust  emissions. 

Operators  shoold  avoid  idling  the  engine  Idling  wastes  fuel,  increases  emissions  and  may 
overcool  the  engine.  Overcooling  results  in  incomplete  combustion,  higher  emissions  and  may 
lead  to  varnish  and  sludge  formation.  Unbumed  fuel  washing  down  cylinder  walb  removes  the 
protective  fibn  of  lubricating  oil  and  lesuhs  in  accelerated  wear.  The  fuel  dilutes  the  lubricating 
oil  resulting  in  reduced  hibricity.  Engines  should  be  shut  down  and  not  idled  except  as  required 
in  normal  mining  operations.  As  of  April  25.  1997.  idling  oftHesel-powered  equipment,  except  as 
required  in  normal  mining  operations,  is  prohibited  in  underground  coal  mines. 

Operators  of  dicsd-powered  eqaipacnt  anst  be  trained  on  the  operation  of  the  equipment, 
in  routine  inq)cction  and  maintenance  activities,  and  to  promptly  report  any  evidence  of  problems. 

For  instance,  operators  should  carry  spare  intake  air  filters,  so  that  clogged  fihera  can  be  changed  as 
needed.  As  of  November  25. 1997.  operators  of  mobile  diesel-poweredequipment  in  underground 
coal  mines  must  conduct  a  visual  examination  of  the  equipment  before  placing  the  equipment  in 
operation. 

''Onr  operators  all  nndergo  a  six-week  training  period  nndergrannd  on  a  training  panel 
learning  to  efficiently  and  safely  operate  the  cqnipoMnt  before  we  tnra  them  loose  in  a 
pradnction  pancL  A  big  part  of  that  b  awareness  and  reporting.  They  get  on  equipment,  the 
power  drops  off  or  it's  smoky,  they  know  they're  snppoMd  to  report  it,  and  we  do  something 
abont  it  If  air  vohiMe's  dropping  ofi;  it's  probably  bccanse  the  ventifaoion  crew  hasn't  kept 
with  the  paneL  It's  reported,  we  address  it  So  we  stay  on  top  of  things." 

—Scott  Vail,  Ph.D., 
IMC  Global  Carisbad  Mine 

**Wc  need  cdncation,  education,  education  of  the  people  who  operate  the  equipment,  of  the 
people  who  nuUntain  the  equipment  ..and  of  the  people  that  inspect  the  equipment  for  the 
enforcement  agencies.  A  complete  education  procew  should  start  tomorrow." 

— ^JoeMain, 
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United  Mine  Workers  of  America 


**Eqnipment  operation-my  key  thing  b  operators^  training-to  make  the  operator  aware  of 
exactly  what  a  diesel  machine  is,  what  to  look  for,  give  them  the  ability  to  diagnose 
problems  on  the  machine  so  that  when  he  sees  somethii^  he  can  make  a  decision — should  I 
call  a  mechanic  in  or  not?  Very  important  in  the  program.  And  a  walk-around 
inspection? — ^It  takes  less  than  five  minutes." 

— NorbertPaas, 
Paas  Technology 


Operators  and  maintenance  personnel  should  read  and  be  Cimfliar  with  ihte  manuab 

covering  the  machines  tiiey  operate  and  maintain.  Besides  q)ecifying  how  a  machine  is  to  be 
operated  and  maintained,  these  manuals  provide  useful  infcmnation  on  servicing  methods  and '. 
intervals. 


FLEET  MANAGEMENT 

Diesel  fleet  management  includes  setting  policies  for  operator  and  mechanic  training, 
diesel  usage,  engine  roplacement  and  determining  tte  types,  numbers  and  horsepower  of 
diesel  engines  used  underground.  Establishing  such  policies,  and  purchasing  the  needed 
equipment,  is  usually  the  role  of  upper  mine  management  Several  participants  at  the  MSHA 
workshops  stressed  that  these  management  activities  could  play  an  inqxHtant  role  in  reducing 
diesel  emissions.  They  suggested  that  mine  management  must  actively  support  operator  and 
mechanic  training  and  ensure  that  adequate  sbop  fieicilities  are  availaUe  to  maintain  the  diesd 
fleet 


**...We  have  sendee  areas  that  advance  with  the  panels  underground  because  we*re  so 
and  our  main  rebuild  shop  is  also  underground...." 

—Scott  Vail,  Ph.D., 

IMC  Global  Carisbad  Mine 


out. 
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RESPIRATORY 
PROTECTIVE  EQUIPMENT 

While  it  should  NOT  be  used  as  the  primary  method  of  control,  use  of  respiratory  protective 
cqaipncnt  can  help  to  reduce  miner  exposure  to  DPM  until  better  controls  can  be  implemented. 

It  is  generally  accepted  industrial  hygiene  practice  to  eliminate  or  minimize  hazards  before 
fcsoiting  to  personal  protective  equipment.  As  indicated  by  the  quotations  in  this  Toolbox, 
various  nunes  are  taking  a  variety  of  approaches  to  minimize  DPM  emissions  and  to  reduce 
DPM  concentrations  in  mine  atmosi^ieres.  However,  using  the  correct  respiratory  protective 
equipment  in  areas  of  the  mine  which  are  difficult  to  ventilate  and  are  currently  subject  to  high 
concentrations  of  diesel  pollutants  can  help  to  protect  miner  health. 
''Now,  even  before  BcchaaiEatioB,  slusher  operators  at  Homcstake  wore  half-face 
rctpiraton  as  protcctioo  against  the  silica  dust  Loader  operators  also  are  required  to  wear 
them.  Aad  with  the  organic  mist  and  fiime  cartridges  and  filter  pads,  we  figure  that's 
removing  99  percent  of  any  diesel  particulate  matter  in  the  air.** 

— ^John  Maries, 
Homestake  Mining  Company 

MEASURING  THE  CONCENTRATION 

OF  DIESEL  PARTICULATE  MATTER  IN  MINES 

Monitoring  DPM  concentrations  is  the  ideal  way  for  a  mine  to  track  and  evaluate  its  progress  in 
implementing  a  DPM  control  program.  Various  methods  for  measurement  are  described  in 
Appendix  C  of  tiiis  publication. 

"...The  nitimate  measnre...is  what  the  air  quality  b  in  the  workphice,  and  I  think  that*s  an 
issnc  tlmt  we  need  to  also  consider.  Just  having  cfin  blowing  through  a  pUce  really  docsn*t 
give  yon  the  true  picture....  I  want  to  be  able  to  do  the  measurement  on  an  ongoing 

n 

— Dan  Steinhoff, 
ASARCO 


''The  Bnrean  of  Mines,  MSHA,  NIOSH  and  others  have  been  working  with  sampling 
technoioty  that's  been  done  in  a  prototype  phase  strictly  within  government  control  We 
need  to  take  that  tochnalogy  and  get  it  out  in  the  fickl  so  people  can  evaluate  what  their 
own  cxpoanret  arc  and  evaluate  how  they  might  reduce  those  exposnres.** 

—Mark  Ellis, 
U.S.  Borax  Inc. 

Mine  operators  who  would  like  assistance  in  measuring  or  evaluating  DPM  exposures  may 
request  help  from  MSHA*s  OfBce  of  Technical  Support  by  contacting  the  MSHA  District 
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Maiuiger  in  their  area.  Assistance  may  also  be  obtained  through  the  NIOSH  Healdi  Hazard 
Evaluation  Program  by  calling  1-800-35NIOSR 


ACX)ZENWAYS 
TO  REDUCE  EXPOSURE  TO 
DIESEL  PARTICULATE  MATTER 

1.  Use  low  emission  engines.  Older  engines  should  be  rq>laced  with  modem,  low  emission 
engines  whenever  possible,  and  new  diesel  equipment  should  be  powered  by  low 

emission  engines. 

2.  Use  low  sulfur  fneL  Low  sulfur  fuel  extends  engine  life,  reduces  emissions  and  aUows 
catalyzed  emission  control  devices  to  perform  properiy. 

3.  Use  appropriate  exhaust  aftertreatment  devices  such  as  filters  and  oxidation  catalysts, 
and  environmentally  conditioned,  enclosed  cabs,  where  possible. 

4.  No  ventibtion,  no  operatkkn.  If  ventilation  in  an  underground  mine  is  interrupted  for  any 
reascm,  all  diesel  equipment  shouki  be  shut  dowiL 

5.  Train  miners  properly.  Miners  must  leam  to  recognize  hazards,  and  to  correctly  operate 
and  maintain  diesel  equipment.  Designated  maintenance  personnel  should  be  specially 
trained  in  diesel  repair. 

€,        Read  operation  and^naintenance  manuals.  Deviation  from  maintenance  and  operation 
schedules  and  procedures  will  increase  emissions. 

7.  Beware  of  bhick  smoke.  Black  smoke  from  a  diesel  engine  is  a  result  of  improper  fuel  to 
air  ratio.  Black  smoke  indicates  that  engine  maintenance  is  needed. 

8.  No  unnecessary  idling.  Idling  wastes  fuel,  increases  emissions,  and  may  overcool  the 
engine  resulting  in  increased  wear. 

9.  Keep  it  dean.  Dirt  and  dust  are  detrimental  to  engines.  Periodic  maintenance  of  the  intake 
air  system  is  required  for  peak  engine  performance.  The  air  cleaner  must  be  changed  to 
avoid  an  intake  air  restriction  that  will  increase  emissions. 

10.  Keep  it  cooL  Engine  overheating  is  a  frequent  cause  of  premature  engine  failures,  insure 
that  the  lubrication  oil  is  the  correct  viscosity  and  kept  at  the  recommended  levels,  and 
that  heat  exchar^ers  are  clean  and  undami^ed. 

11.  Do  not  operate  the  engine  at  high  load  and  k»w  speed  (lugging),  as  this  increases 
emissions.  Operators  should  shift  gears  to  operate  the  engine  at  higher  speed  to  lessen  the 
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cngineload. 

12.       No  ovcrpoweriBf.  The  fuel  injection  pump  governor  must  be  set  according  to 

manuftcturer*s  specifications  or  MSHA  requirements.  Tampering  with  the  fuel  system  to 
boost  power  must  be  avoided. 


APPENDICES 


Appendix  A:  Recommended  Additional  Reading 

1.  Backgroaad 

Health  Effects  Institute.  Diesel  Exhaust:  A  Critical  Analysis  of  Emissions,  Exposure  and 
Health  Effects.  April  199S. 

(For  a  copy  contact  the  Health  Effects  Institute,  955  Massachusetts  Avenue,  Cambridge,  MA 
02139,  or  by  calling  617-876-6700.) 

Mine  Safety  and  Health  Administration,  report  of  the  Advisory  Committee  on  Diesel-Powered 
Equipmem  in  Underground  Coal  Mines,  1988.  (For  a  copy,  avaUable  at  cost,  contact:  MSHA, 
Office  of  Standards,  Regulations  and  Variances,  Room  63 1 ,  401 5  Wilson  Boulevard, 
Arlington.  Va.  22203-1984,  or  call  703-235-1910.) 

2.CoBtrob 

Mine  Safety  and  Health  Administration,  transcripts  of  three  woricshops  on  Diesel  Particulate 

control  roediods.  Fall  1995. 

(For  a  copy,  on  paper  or  disk,  available  at  cost,  contact:  MSHA,  Office  of  Standarxls, 

Regulations  and  Variances,  Room  63 1 ,  401 5  Wilson  Boulevard,  Arlington,  Va.  22203-1 984, 

or  caU  703-235-1910.) 

U.S.  Bureau  of  Mines.  Diesels  In  Underground  Mines:  Measurement  and  Control  of 

/>arricu/are  £mis5ions.  IC  9324, 1992. 132  pages. 

(To  receive  a  copy  contact  Robert  Waytulonis,  University  of  Minnesota  Center  for  Diesel 

Research,  Department  of  Mechanical  Engineering,  1 25  ME,  1 1 1  Church  Street,  S.E., 

Minneapolis,  MN  55455  or  call  612-725-0760,  x4760.) 
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Waytulonis,  R.  W.  Diesel  Exhaust  Ck>ntiol,  Chapter  1 1 .5.  SME  Mining  Engineering 
Handbook,  2nd  Ed.  v.  1.  H.  L.  Hartman,  ed^  1992,  pp.  1040-1051. 

3.  McasuremcBt  tedmiqncs 

Canticll,  B.  K.,  Williams,  K.  L.,  Watts,  W.  F,  and  Jankowski,  R.  A.,  "Mine  Aerosol 
Measurement**,  Chapter  27  in  Aerosol  Measurement:  Principles,  Techniques,  and 
Applications,  cd.  K.  WUleke,  and  P.  A.  Baron.  Van  Nostrand,  1993,  pp.  591-61 1. 

Cantrell,  B.  K.,  and  Watts  W.  F.,  "Occi^wtional  exposures  to  diesel  exhaust  aerosol," 
Littleton,  CO,  Proceedings  of  the  SMME  Annual  Meeting  and  Exhibit,  Phoenix,  AZ,  March 
1 1-14, 1996.  Preprint  No.  96-126. 
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Gangid,  M  J.,  Ebenol,  J^  Vallieres,  J.,  and  Dainty,  D.,  **Laboratoffy  Sti^ 
(1990/91)  SOQT/RCD  Sampling  Methodology  for  the  Mine  Environment,"  Mining  Research 
Laboratories,  Canada  Centre  for  Mineral  and  Eneigy  Technology,  MRL  91-000510,  Ottawa, 
Canada,  1990. 

Gangal,  MJ.,  and  Dainty,  ED.,  **Ambient  Measurement  of  Diesel  Paiticulate  Matter  and 
Respirable  Combustible  Dust  in  Canadian  Mines,**  Proceeding  of  Vlth  U.S.  Mine  Ventilation 
Symposium,  Salt  Lake  City,  Utah,  1993. 

Haney,  RA.,  Saseen,  G.P.,  and  Waytulonis,lt,W.,  **An  Overview  of  Diesel  Particulate 
Exposures  and  Control  Technology  in  the  U.S.  Mining  Industiy,**  Proceedings  of  the  2nd 
International  Conference  on  the  Health  of  Miners,  Pittsburgh,  PA.,  November,  1995. 

Haney,  R.A.,  and  Fields,  K.G.,  "Diesel  Particulate  Exposures  in  the  Mining  Industry,**  MINE 
Expo  International  *96,  Las  Vegas,  NV,  September  10, 1996. 

McCartney  T.C.  and  Cantrell  B.K.,  **A  Cost-Effective  Personal  Diesel  Exhaust  Aerosol 
Sampler,**  Bureau  of  Mines  IC  9324,  pp.  24-30, 1992. 


Appendix  B: 
Glossary  of  Terms 

Aftercooling  Cooling  intake  air  prior  to  induction  into  the  combustion  chamber  to  increase 
power  and  reduce  the  emission  of  oxides  of  nitrogen. 

Aftertreatmcnt  devices  Devices  such  as  filters  which  remove  constituents  of  diesel  exhaust  as 
they  leave  the  equipment 

Approval  plate  quantity  Quantity  of  ventilating  air  given  in  cubic  feet  per  minute  (cfin)  that 
will  dilute  the  concentrations  of  gaseous  exhaust  ccmtaminants  firom  a  single  diesel  engine  to 
specified  limits  for  CO,,  CO,  NO  and  NO,.  This  is  sometimes  called  the  nameplate  air  quantity. 

Araauitk  coateat  Hydrocarbons  in  diesel  fuel  are  numerous  but  generally  fall  into  three 
fiunilies:  paraffins,  napfathenes  and  aromatics.  Reducing  fuel  aromatic  content  will  reduce 
hydrocarbons  in  the  exhaust  and  the  soluable  organic  portion  of  DPM. 

AatoregcBeration  Self-cleaning  of  a  filter  by  an  engine  which  has  high  enough  exhaust 
temperatures  to  oxidize  the  diesel  particulate  matter  captured  on  the  filter.  See  ^^regeneration** 
below. 
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Cetane  number  A  number  that  describes  the  ignitability  of  diesel  fuel.  Fuek  with  high  cetane 
numbers  have  low  self-ignition  temperatures.  Fuels  witib  low  cetane  numbers  cause  engine 
roughness. 

Cloud  point  The  highest  temperature  at  which  the  first  trace  of  parafQn  visibly  separates  in  the 
Uquid'fiiel. 

Diesel  particulate  matter  (DPM)  Small  particles  of  matter  in  diesel  exhaust,  which  can  be 
collected  on  filters.  The  terms  "^diesel  particulate**,  or  **DP**,  mean  the  same  thing. 

Elemental  carbon  Elemental  carbon  is  sometimes  used  as  a  sunogate  measure  fos  DPM.  It  is 
composed  of  graphitic  carbon,  as  opposed  to  organic  carbon,  and  usually  accounts  for  40  to  60 
percent  of  the  DPM  by  mass. 

Exhaust  back  pressure  Buildiq)  of  pressure  against  the  engine  created  by  die  resistance  of  tiie 
exhaust  flow  passing  through  the  exhaust  system  components. 

FueMo-air  ratio  The  ratio  of  the  amount  of  fuel  to  the  amount  of  air  introduced  into  the  diesel 
combustion  chamber. 

g/hp-h  (Gram  per  horsepower-honr)  llie  hourly  mass  of  a  contaminant  in  diesel  engine 
exhaust  emissions  divided  by  the  engine  horsepower. 

Impactor  Device  used  to  separate  particles  by  size. 

Nameplate  quantity  See  approval  pkoe  quantity. 

Organic  carbon  Non-gra|Mtic  soluble  organic  caibon  material  associated  widi  DPM. 

Oxygenates  Fuel  additives  which  contain  a  substantial  fraction  of  oxygen  by  weight,  e.g; 
ethanol,  methanol,  and  methyl  soyate. 

Permissible  Equipment  on  which  safety  components  and  temperature  ccmtrols  have  been  added 
to  prevent  the  ignition  of  mediane  at  coal  dust  so  that  it  can  be  safely  used  in  areas  of  an 
underground  miiie  where  mediane  is  lil^ly  to  accumulate. 

Regeneration  Process  of  oxidizing  DPM  collected  on  a  diesel  exhaust  particulate  filter  to 
remove  it  This  process  cleans  the  filter  and  reduces  back  pressure  to  acceptable  limits. 

Rcspirabk  combustible  dnst  (RCD)  Method  of  measuring  DPM  using  a  combustion  process. 

Threshold  limit  vahie  (TLV9)  Tmte-weighted  avenge  concentration  (established  by  the 
American  Conference  for  Govenmiental  Industrial  Hygienists)  for  a  conventional  8-hour 
workday  and  a  40-hour  workweek,  to  which  nearly  all  workers  may  be  repeatedly  exposed,  day 
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after  day,  without  adverse  effect  ' 

Total  CarboD  Refers  to  the  sum  of  the  elemental  and  organic  carbon  associated  with  the  diesel 

particulate  matter  and  accounts  for  about  80-85  percent  of  the  DPM  mass. 

Tnrbodiarie  Process  of  increasing  Ae  mass  of  intake  air  by  pressurization  to  the  engine  which 
allows  more  fuel  to  be  burned  and  results  in  increasing  the  engine's  power  ou^nit 


VototUity  Measure  of  the  ability  of  a  fuel  to  vi^xmze. 


Wax  separation  Separation  of  the  parafifinic  portion  of  diesel  fuel  from  the  other  components 
which  occurs  at  low  temperature.  It  can  cause  fuel  flow  problems. 
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Appendix  C: 

Methods  of  Measuring  Diesel  Particuiate  Matter  (DPM) 

DPM  IS  comprised  of  solid  elemenud  carbm  policies,  with  adsoibed  and  condensed 
hydrocaibons  and  sul&tes.  The  particles  are  arranged  in  chain  aggregates  that  have  a  oiass 
median  diameter  of  about  0.2  micrometers.  Several  methods  are  available  for  determining  DPM 
coiicentFati(»s  in  the  envirormient  They  iiKlude: 

-•  Measuring  the  mass  (gravimetrically)  oftbc  submicrometer  pottioa  of  die  re^MraMe  fraction  oi 
the  aerosol. 

•  Measuring  the  concentratiiHi  (chemically)  of  the  elemental  and  organic  carbon  fractions  (total 
carbon)  of  either  the  submicrometer  portion  of  the  re^nraUe  dust  aerosol  or  of  the  toud 
respirable  dust  aerosol. 

•  Measuring  the  mass  (gravimetrically)  of  the  combustible  fraction  of  the  re^Mrabie  aerosol 
(often  referred  to  as  the  RCD  method). 

Measuring  the  mass  of  the  submicrometer  portion  of  the  reqiirable  dust  senile  b  the  most 
conunon  method  currently  being  used  to  determine  die  DPM  concennation  in  coal  mines.  This 
method  takes  advantage  of  the  facts  that  DPM  in  coal  mines  is  generally  less  than  0.8  nun  in  size 
and  that  other  mineral  dust  collected  in  a  re^irable  dust  sa^^>le  is  genoally  greater  than  0.8  mm 
in  size. 

Figure  2  shows  a  schematic  of  a  sampling  device  that  can  be  used  to  collect  the  submicrometer 
fraction  of  the  respirable  dust  aerosol  The  sampling  device  is  similar  to  the  standard  reqiirable 
dust  sampling  device,  inliich  consists  of  a  10  nun  nylon  cyclone  and  a  sample  collection  filter. 
However,  the  sampling  device  has  been  modified  to  incoporate  an  inertial  impactor  thai 
separates  particles  greater  than  0.8  ^m  in  size  from  die  aerosol  sample.  Particles  gretfer  dian  0.8 
pm  are  collected  (m  an  impactiim  plate.  The  submicrometer  fraction  (particles  less  than  0.8  pm  in 
size)  is  collected  on  the  filter.  Depending  on  die  type  of  filter  used  to  coHect  die  submicraaieter 
fractimi,  the  collected  sanq>le  can  be  analyzed  gravi  metrically  to  determine  die  DPM 
concentration  or  chemically  to  determine  die  toud  carbon  (elanenud  and  mganic)  concentration 
of  the  submicrometer  particulate. 

Figare  2.  Pcnonal  Sampler  Adapted  for  SabaucrM  SaatpUnf 
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For  gravimetric  analysis,  the  sample  should  be  collected  on  a  preweighed  5.0  Mm  pore  size,  vinyl 
MetriceKS)  filter.  If  the  submicrometer  mass  of  the  sample  collected  is  less  than  0.3  mg  the  DPM 
should  be  determined  using  chemical  analysis.  For  the  chemical  analysis  a  preconditioned 
(heated  in  air  at  400oC  for  I  hour)  quartz  fiber-filter  should  be  used.  The  total  carbon  content  of 
samples  collected  on  quaitz-fiber  filters  can  be  determined  using  NIOSH*s  Analytical  Method 
S040. 

For  metal  and  nonmetal  mining  operations,  samples  should  generally  be  collected  without  the 
impactor  because  as  much  as  3iP  percent  of  the  DPM  in  such  mines  may  be  greater  than       0.8 
pm. 


About  80-85  percent  of  the  dpm  mass  is  total  carbon  (elemental  and  organic). 


The  RCD  method  is  applicable  to  certain  metal  and  nonmetal  mining  operations.  For  the 
RCD  method,  the  aerosol  sample  is  usually  collected  using  a  typical  respirable  dust  sampler.  To 
measure  the  concentration  of  DPM,  the  respirable  sample  is  collected  on  a  preweighed,  0.8  ^m 
pore  size,  silver  membrane  filter.  The  filter  is  preconditioned  by  heating  at  400oC  in  an  oven.  After 
sample  collection,  the  filter  is  first  weighed  to  determine  re^irable  dust  mass  and  then  is  heated  at 
400oC  in  an  oven  to  bum  off  the  carbonaceous  material.  The  sample  is  then  reweighed.  The  loss  in 
sample  ma>s  resulting  fixnn  the  heating  represents  the  DPM. 

The  RCD  method  should  be  used  with  caution  when  a  hydrated  mineral  dust  (e.g.,  gypsum  or 
trona)  or  a  carbonaoeous  material  other  than  DPM  collects  on  the  filter.  Such  materials  are 
chemically  altered  by  the  heating  process  and  produce  erroneous  results  unless  properly  accounted 
for.  Also,  the  potential  for  metal  oxide  formation  exists,  which  will  bias  the  results. 

All  of  these  methods  have  been  used  to  detiermine  the  concentration  of  DPM  in  underground 
mines.  Studies  in  metal  and  nonmetal  mines  of  these  methods  have  shown  that  DPM 
concentrations  determined  from  gravimetric  analysis  of  the  submicrometer  fiaction  of  the 
respirable  dust  aerosol  are  approximately  the  same  as  those  determined  using  the  RCD  method. 
Studies  have  also  shown  that  in  metal  and  nonmetal  mines,  total  carbon  concentration  determined 
from  the  submicrometer  fraction  of  the  req;)irable  aerosol  is  nearly  equivalent  to  the  ccHicentraticm 
determined  fix>m  the  gravimetric  analysis  of  the  submicrometer  fiiaction  of  the  respirable  aerosol. 
This  may  not  be  true  for  samples  collected  in  mines  containing  other  types  of  submicrometer 
combustible  materials. 

For  further  information  on  the  appropriate  use  of  these  methods  contact  MSHA. 
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APPENDIXD: 

REFERENCES  TO  RELEVANT  REGULATIONS 

MSHA-Title  30,  Code  of  Federal  Regulations 

Underground  coal,  diesel-powered  equipment  regulations-publishedin  the  Federal  Register 
on  October  25, 1996,  Vol.  61,  Number  208,  pp.  55412-55534.  The  Toolbox  makes  reference 
to  the  following  requirements: 

a{^»oved  engines  required  75. 7907 

appto\alcntenA?aTts7dc  36,  revised 

low  sulfiirfiiel  75.  yPOyfa; 

fuel  additives  75  yPOW 

maintenanceof  air  filters  75. 79/^^4^ 

weekly  CO  testing 

of  tailpipe  emissions  75.1914(g) 

compliance  with  manufricturer  specifications 
75.1909(a)(l).7S.1914(f)(l) 

maintenance  personnel  qualifications  75. 7P75  ■ 

idling  restrictions  75. 1916(d) 

visual  exam  by  equipment  operatiM- 75. 797¥^e^ 

Limitations  t^liciMe  to  certain  diesel  exhaust  gases: 

underground  coal  75.321.  75.322 

surface  coal  77.700 

underground  metal/ncmmetal  57.5007 

surface  metal/nonmetal  56. 5001 

EPA  standards  for  new  diesd  engines-Title  40,  Code  of  Federal  Regulations: 

1988  ^^on-hi^way"  engine  standwds 
40  CFR  86.088-11 
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1996  **noii>road**eiigiiie  Standards 
40  CFR  89.1 12-96 

Pennsylvania  state  standards  for  use  of  diesel-poweredequiiMnent  in  deep  coal  mines: 

Pennsylvania  Act  1 82  of  1996,  December  19, 1996.  This  Act  adds  a  new  article  to  the 
Bituminous  Coal  Mine  Act,  **Article  II-A,  Diesel-Powered  Equipment"  It  took  effect  on  February 
17, 1997.  For  information,  contact  the  Pennsylvania  Bureau  of  Deep  Mine  Safety,  412-439-7469, 
or  fex  at  412-439-7324. 


[FR  Doc.  98-28277  Filed  10-28-98:  8:45  am] 
■UMQ  COM  4l1«-«3< 


Thursday 
October  29,  1998 


Part  III 

Department  of  the 
Treasury ^_^ 

Bureau  of  Alcohol,  TotMicco  and  Rrearms 

27  CFR  Parts  178  and  179 
Implementation  of  Putillc  Law  103-159, 
Relating  to  tfie  Permanent  Provisions  of 
the  Brady  Handgun  Violence  Prevention 
Act;  Final  Rule 
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DEPARTMENT  OP  THE  TREASURY 
BufWRi  of  Alcohol,  Totaooo  ond 


27  CFR  Parts  178  and  179 

[TO.  ATF-41S:  IM:  NoHes  Ho.  tKT;  MF- 
067F) 

MN  18ia-ABt7 

jmpleinewtrtion  of  PubHc  Law  10S-159. 

I  to  nw  Pannanant  Piovlalofia 


of  tfia  Bradv  HanfkMin  VMonca 

PiwanHofi  Act 

AOWCY;  Bureau  of  Alcohol.  Tobacco 

and  Fireanns  (ATF).  Dapaitment  of  the 

Treasury. 

ACTION:  Final  rule.  TYeasury  dedsion. 


r:  The  Bureau  of  Alcohol. 
Tobacco  and  Fireaims  (ATF)  U 
amending  the  regulations  to  implenient 
the  provisions  of  Public  Law  103-150. 
relating  to  the  permanent  provisions  of 
the  Brady  Hanmun  Violence  Prevention 
Act.  ThMe  regulations  implement  the 
law  by  requiitng.  with  some  exceptions, 
a  licensed  firearms  importer, 
manufacturer,  or  dealer  to  contact  the 
national  instant  criminal  background 
check  system  (NICS)  before  transferring 
any  firearm  to  an  unlicensed  individual. 
NICS  will  advise  the  licensee  whether 
the  system  contains  any  information 
.  that  die  prospective  purchaser  is 
prohibited  by  law  htxn  possessing  or 
receiving  a  firearm. 
DATES:  This  nUe  is  effective  November 
30. 1998. 

RM  FUmfCR  MFOMUTION  CONTACT: 

James  P.  Ficaretta,  Regulations  Division. 

Bureau  of  Alcohol,  T^moco  and 

Firearms.  650  Massachusetts  Avenue, 

NW..  Washington.  DC  20226  (202-927- 

8230). 

SUPPI^NKNTARV  MITOMIATION: 

Backgroond 

On  November  30, 1993.  Public  Law 
103-159  (107  Stat.  1536)  was  enacted, 
unending  the  Gun  Control  Act  of  1968 
(CCA),  as  amended  (18  U.S.C  Chapter 
44).  Title  I  of  PubUc  Law  103-159.  the 
Brady  Handgun  Violence  Prevention 
Act  (the  "Brady  law"  or  "Brady"), 
imposed  as  an  interim  measure  a 
waiting  period  of  5  days  before  a 
licensed  importer,  manufacturer,  or 
dealer  may  sell,  deliver,  or  transfer  a 
handgun  to  an  unlicensed  individuaL 
The  waiting  period  applies  only  in 
States  without  an  acceptable  alternate 
system  of  conducting  backgroimd 
chadcs  on  han<^;un  purchasers.  The 
interim  provisions  of  the  Brady  law.  18 
U.S.C  922(s).  became  effective  on 
February  28. 1094.  and  cease  to  apply 
on  Novambar  30, 1998. 


Permanent  Provmom  of  the  Brady  law 

The  permanent  provisions  of  the 
Brady  law  provide  fax  the  establishment 
of  a  national  instant  criminal 
background  check  system  ("NICS")  that 
a  firsarms  licensee  must  contact  before 
transferring  any  firearm  to  an 
imlicensed  individual.  The  law  requires 
that  the  permanent  S3rstem  be 
established  not  later  than  Novonber  30. 
1998.  While  the  interim  provisions 
apply  only  to  handguns,  the  pennanent 
provisions  of  the  Etrady  law  apply  to  all 
firearms.  Furthermore,  the  law  provides 
that  the  system  may  take  up  to  mree 
business  days  to  notify  the  licensee 
whether  receipt  of  a  firearm  by  the 
prospective  purchaser  woiild  be  in 
violation  of  law. 

National  Instant  Criminal  Background 
Check  System 

The  Brady  law  requires  that  the 
Attorney  General  establish  a  permanent 
national  instant  criminal  background 
check  system  that  any  licensee  may 
contact,  by  telephone  or  by  other 
electronic  means  in  addition  to  the 
telephcme,  for  information  on  whether 
receipt  of  a  firearm  by  a  prospective 
transferee  would  violate  Federal  or  State 
law.  The  law  requires  that  the 
permanent  system  be  established  not 
later  than  November  30. 1998.  It  is 
expected  Uiat  the  NICS  will  be 
established  by  October  31. 1998. 
although  licensees  will  not  be  required 
to  contact  NICS  tmtil  November  30. 
1998. 

Upon  establishment  of  the  system,  the 
Attorney  General  is  required  to  notify 
each  firearms  licensee  and  the  chief  law 
enforcement  officer  of  each  State  of  the 
existence  and  purpose  of  NICS  and  the 
means  to  be  used  to  contact  NICS. 
Beginning  on  the  date  that  is  30  days 
after  the  Attorney  General  notifies 
firearms  licensees  that  NICS  is 
established,  the  permanent  provisions  of 
Brady.  18  U.S.C  922(t).  become 
effective. 

Statutory  Requirements 

Section  922(t)  generally  makes  it 
unlawful  for  any  licensed  firearms 
importer,  manufacturer,  or  dealer  to  sell, 
deliver,  or  transfer  a  firearm  to  an 
imlicensed  individual  (transferee), 
unless — 

1.  Before  the  completion  of  the 
transfer,  the  licensee  contacta  the 
national  instant  background  check 
system; 

2.  The  system  provides  the  licenseo 
with  a  unique  identification  number 
signifying  tnat  transfer  of  the  firearm 
would  not  be  in  violation  of  law  OR  3 
business  days  (meaning  a  day  aa  which 


State  offices  are  open)  have  elapsed 
from  the  date  the  licensee  contacted  the 
S3rstem  and  the  system  has  not  notified 
the  licensee  that  receipt  of  the  firearm 
by  the  transferee  would  be  in  violation 
of  law;  and 

3.  The  licensee  verifies  the  identity  of 
the  transferee  by  examining  a  valid 
identification  document  containing  a 
photograph  of  the  transferee. 

Exceptions  to  NICS 

The  statute  provides  the  following 
exceptions  to  the  national  instant 
bedmround  dieck  system: 

1.  The  transfBree  prasenta  to  the 
licensee  a  permit  wnidi  was  issued  not 
more  than  5  years  earlier  by  the  State  in 
Kvfaich  the  transfer  is  to  take  place  and 
ti^ch  allows  the  transfisrae  to  possess 
or  acquire  a  firearm,  and  the  law  of  the 
State  provides  that  such  a  pnmit  is  to 
be  issued  only  after  an  authorized 
government  official  has  verified  that 
available  infonnation  does  not  indicate 
that  possession  of  a  firearm  by  the 
transfiBrae  would  be  in  violation  of  the 
law; 

2.  Purchases  of  fireaims  which  are 
subject  to  the  National  Fireaims  Act  and 
which  have  been  approved  for  transfer 
under  27  CFR  Part  179  (Machine  Guns. 
Destructive  Devices,  and  Certain  Other 
Firearms);  or 

3.  Purchases  of  fireanns  for  whidi  the 
Secretary  has  certified  that  compliance 
with  NICS  is  impracticable  because  the 
ratio  of  the  nunJier  of  law  enforcement 
officers  of  the  State  in  which  the 
transfer  is  to  occur  to  the  number  of 
square  miles  of  land  area  of  the  State 
does  not  exceed  0.0025  (i.e..  25  officers 
per  10.000  square  miles),  the  premises 
of  the  licensee  are  remote  in  relation  to 
the  chief  law  enforcement  officer  of  the 
area,  and  there  is  an  absence  of 
telecommunications  facilities  in  the 
geographical  area  in  which  the  business 
premises  are  located. 

Penalties  for  NoruxtrnpUance 

Section  922(t)  provides  that  a  firearms 
licensee  ^o  transfiBrs  a  firearm  and 
knowingly  fails  to  comply  with  the 
lequiremento  of  the  law,  in  a  case  where 
compliance  would  have  revealed  that 
the  transfer  was  unlawful,  is  subject  to 
license  suspension  or  revocation  and  a 
dvil  fine  of  not  more  than  $5,000. 

Notice  of  Proposed  Rulemaking 

On  FebruaiY  19. 1996.  ATF  published 
in  the  Federal  Reglatar  a  notice 
propoaing  regulations  to  implement  the 
lequirementa  placed  on  Federal  fireanns 
licensees  by  section  922(t)  (Notice  No. 
857;  63  FR  8379).  The  oomnient  period 
for  Notice  No.  857  doaed  on  May  20. 
1998. 
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On  June  4, 1998.  pursuant  to  section 
103(h)  of  the  Brady  law,  the  Department 
of  Justice  issued  proposed  regulations 
establishing  the  methods  of  operation 
for  NICS,  including  policies  and 
procedures  for  ensuring  the  privacy  and 
security  of  the  system  and  appeal 
procedures  for  individuals  who  are 
determined  by  NICS  to  be  ineligible  to 
purchase  a  firearm  (63  FR  30429,  30430. 
and  30514).  Accordiingly,  these  issues 
were  not  addressed  in  ATF's  proposed 
regulations. 

Prior  to  the  close  of  the  comment 
period,  two  commenters  requested  that 
public  hearings  be  held  on  the  proposed 
regulations  and  one  conunenter 
requested  that  the  comment  period  be 
extended.  ATF  believes  that  it  is 
necessary  to  advise  Federal  firearms 
licensees  of  their  lesponsibihties  under 
the  permanent  provisions  of  the  Brady 
law  as  much  in  advance  of  the 
November  30, 1998,  effective  date  as 
possible.  An  extension  of  the  comment 
period  and  the  holding  of  public 
hearings  would  delay  the  issuance  of 
final  regulations.  Furthermore,  ATF 
believes  that  90  days  is  a  sufficient 
amount  of  time  for  all  interested  parties 
to  respond  to  the  issues  raised  in  the 
notice.  Finally,  ATF  beUeves  that  any 
information  received  during  an 
extension  of  the  comment  period  or 

E resented  in  oral  testimony  at  a  pubUc 
earing  would  be  similar  to  that 
received  diuing  the  90-day  comment 
period.  Accordingly,  ATF  is  not 
extending  the  comment  period  or 
holding  pubUc  hearings  on  the  proposed 
regulations. 

Analysis  of  Comments 

In  response  to  Notice  No.  857.  ATF 
received  8.492  comments,  representing 
8,779  signatiues.  Comments  were 
submitted  by  Federal  fireanns  licensees, 
licensed  firearms  collectors, 
nonlicensed  individuals,  industry  trade 
groups,  and  other  organizations  (e.g.. 
National  Assodation  of  Arms  Shows, 
Inc.  National  Pawnbrokers  Assodation, 
Violence  Policy  Center,  Gun  Owners  of 
America,  and  the  National  Rifle 
Assodation  of  America),  members  of 
Congress,  State  representatives,  and  law 
enforcement  offidals. 

Approximately  125  commenters 
addressed  issues  which  were  outside 
the  scope  of  the  notice.  These  include 
user  fees  for  NICS  checks,  hoius  of 
operation  that  NICS  will  be  available  for 
background  checks,  how  firearms 
licensees  will  receive  final  notification 
from  NICS  in  the  event  a  background 
check  is  delayed,  provisions  for  a  toU- 
free  appeal  hotline  that  firearms 
purchuers  can  contad  in  the  event  of 
a  wrongful  denial  of  a  purchase,  and 


ATF's  assurance  that  in  most  cases  a 
NICS  check  will  be  instantaneous. 
These  issues  are  being  addressed  in  the 
Department  of  Justice's  rulemaking 
proceeding. 

Twenty-three  commenters  expressed 
opposition  to  the  Brady  law  and  urged 
its  repeal.  One  hundred  sixty-six 
commenters  requested  other  changes 
that  would  also  require  legislative 
action.  These  include  eliminating  the 
provision  of  the  law  which  authorizes 
NICS  to  take  up  to  three  business  days 
to  respond  to  a  request  for  a  background 
check,  restricting  the  Department  of 
Jiistice's  role  in  implementing  any 
provisions  of  the  Brady  law,  exempting 
State  "instant  check"  and  "point  of  sale 
check"  systems  from  a  NICS  check,  and 
prohibiting  NICS  from  containing 
information  on  certain  categories  of 
persons  prohibited  from  receiving  or 
possessing  firearms  (such  as  renundates 
and  persons  discharged  from  the 
miUtary  under  dishonorable 
conditions).  ATF  is  not  adopting  any  of 
these  comments  because  they  are 
inconsistent  with  the  language  of  the 
statute. 

Long  Guns.  Antique  Firearms,  and 
Licensed  Collectors  of  Curios  or  Relics 

Forty-seven  commenters  contend  that 
the  permanent  provisions  of  the  Brady 
law  either  do  not  apply  or  should  not 
apply  to  transfers  of  long  guns.  Some 
commenters  point  out  that  the  tide  of 
the  statute,  the  "Brady  Handgun 
Violence  Prevraition  Ad,"  dearly  shows 
that  Congress  intended  the  law,  both  the 
temporary  and  permanent  provisions,  to 
apply  only  to  handguns.  Other 
commenters  argue  that  since  the  interim 
provisions  of  the  Brady  law  apply  only 
to  handgiinit,  it  is  apparent  that  the 
permanent  provisions  should  apply 
only  to  handguns  as  well.  These 
commenters  maintain  that  ATF  has 
exceeded  its  authority  under  the  Brady 
law  by  proposing  to  require  NICS 
checks  for  all  firearms,  induding  rifles 
and  shotguns. 

While  the  tide  of  the  statute  is  the 
"Brady  Handgun  Violence  Prevention 
Ad,"  the  plaki  language  of  the  law 
clearly  states  that  the  pennanent 
provisions  apply  to  all  fireaims, 
induding  rifles  and  shotguns.  In  that 
regard,  section  922(t)(l)  provides  that  a 
F^eral  firearms  Ucensee  "shall  not 
transfer  a  fireaim"  to  an  unhomsed 
individual  unless  before  the  completion 
of  the  transfer,  the  licensee  contads 
NICS.  Section  103(jK2)  of  the  Brady  law 
provides  that  the  term  "firearm"  has  the 
meaning  prescrilwd  in  §  921(a)  of  the 
GCA.  This  section  defines  "firearm."  in 
part,  as  "any  weapon  (induding  a 
starter  gun)  which  will  or  is  designed  to 


or  may  readily  be  converted  to  expel  a 
projectile  by  the  action  of  an  explosive; 
.  .  ."Thus,  the  term  "firearm"  clearly 
includes  rifles  and  shotguns. 

Two  commenters  inquired  whether 
antique  fireanns  are  suojed  to  the 
permanent  provisions  of  the  Brady  law. 
Pursuant  to  section  921(a)(3),  the  term 
"firearm"  does  not  indude  an  antique 
firearm  (as  defined  in  section 
921(a)(16)).  Accordingly,  the  transfer  of 
an  antique  firearm  is  not  subject  to  the 
Brady  law. 

Several  commenters  requested 
clarification  whether  the  pennanent 
provisions  of  the  Brady  law  apply  to 
Uoensed  colledon  of  curios  or  relics. 
The  transfiBr  of  a  firearm  by  a  hcensed 
colledor  is  not  subjed  to  section  922(t). 
since  the  law  by  its  terms  appUes  only 
to  the  transfer  of  a  firearm  by  a  licensed 
importer,  manufacturer,  or  dealer  to  an 
unlicensed  person.  Furtheimura,  since 
the  permanent  provisirais  of  Brady  do 
not  apply  to  transfers  among  hcenaees, 
the  transfer  of  a  curio  or  reUc  firearm  to 
a  Ucensed  colledor  is  not  subjed  to 
permanent  Brady.  However,  in 
transactions  involving  fireanns  not 
classified  as  curios  or  relics,  the 
licensed  colledor  has  the  same  status  as 
a  nonhcenaee.  Thus,  a  licensed 
colledor's  acquisition  of  a  firearm  that 
is  not  a  curio  or  reUc  from  an  importer, 
manufacturer,  or  dealer  is  subject  to  the 
requirements  of  permanent  Brady. 

Pawn  Transactions 

In  Notice  No.  857,  ATF  advised  that 
the  proposed  regulations  would  apply 
the  pomanent  provisions  of  the  Ehady 
law  to  the  redonption  of  a  pawned 
firearm.  As  ATF  noted,  the  Violent 
Crime  Control  and  Law  Enforcranent 
Ad  of  1994,  Public  Law  103-322. 
amended  §  922(s)  of  the  GCA  to 
specifically  exempt  transactions 
involving  the  return  of  a  handgun  to  the 
person  from  whom  it  was  received. 
However,  no  such  exemption  appean  in 
§922(t). 

Three  hundred  thirty-eight 
coraimenters  disagreed  with  ATPs 
interpretation  that  the  permanent 
provisions  of  the  Brady  law  apply  to  the 
redemption  of  a  pawned  firearm.  Many 
of  the  commentos  aigue  that  the  law 
was  intended  to  apply  only  to  the  sale 
of  a  firearm  and  not  to  pawn 
transactions  involving  the  redemption 
of  a  firearm.  A  national  trade  assodation 
representing  3.600  pawnbrokers 
suggested  that  Congress  did  not  intend 
to  cover  the  redemption  of  a  pawned 
firearm,  and  that  the  tann  "transfer"  in 
the  Brady  law  refaned  to  a  transfiar  of 
tide.  The  conunenter  further  contends 
that  the  amendment  of  §  922(s)  of  the 
GCA  by  the  Violent  Crime  Control  and 
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Law  Enforcement  Act  of  1994  "indicates 
their  (Congress']  intent  to  not  apply 
Brady  to  pawn  loans."  Several 
commenters  suggested  that  because 
pawm  loan  cuMomers  would  not  have 
the  disposable  income  to  pay  for  a  NICS 
check,  they  would  instead  sell  their 
firearms  on  the  street  through 
unregulated  sources. 

After  carefully  considering  the 
arguments  raised  by  the  commenters, 
ATF  has  concluded  that  the  permanent 
provisicms  of  the  Brady  law  apply  to  the 
redemption  of  a  pawned  firearm.  Unlike 
§  922(s)  of  the  GCA.  there  is  no 
provision  in  §  922(t)  which  exempts 
transactions  involving  the  return  of  a 
firearm  to  the  person  from  whom  it  was 
received. 

Furthermore.  ATF  does  not  agree  with 
the  commenters  who  suggested  that  the 
ratum  of  a  redeemed  fiiearm  is  not  a 
"transfer"  within  the  '"^•"'"fl  of  the 
permanent  provisions  of  the  Brady  law. 
The  redemption  of  a  pawned  firearm 
has  alwajrs  been  treated  as  a  dispoaition 
under  the  GCA,  and  a  Form  4473  has 
always  been  required  for  such 
redemptions.  Furthermore,  in 
Huddietton  v.  United  States.  415  U.S. 
814  (1974).  the  Supreme  Court  held  that 
the  rademption  of  a  pawned  firearm  was 
an  acquiaitioa  within  the  meaning  of  the 
GCA.  Thus,  there  is  no  basis  for 
exempting  the  redemption  of  a  pawned 
firearm  from  the  permanent  prcwisioiis 
of  Brady. 

ConMignments 

ATF  has  received  inquiries  regarding 
the  return  by  a  licensee  of  a  conidgned 
firearm  to  an  tmlicansed  individual  In 
these  cases,  the  unlicensed  individual 
has  delivered  a  firearm  to  the  licensee 
for  sale.  Sales  of  the  firearm  are  handled 
in  the  same  manner  as  other  firearm 
sales.  However,  if  the  licensee  does  not 
sell  the  firearm,  it  may  be  returned  to 
the  unlicensed  individual. 

ATF  has  always  treated  the  return  of 
consigned  firearms  as  a  transfer  or 
dispoaition  within  the  meaning  of  the 
GCA.  The  individual  to  whom  the 
consigned  firearms  are  returned  must 
complete  a  Form  4473  in  the  same 
manner  as  any  unlicensed  individual 
who  is  acquiring  a  firearm  from  a 
licensee.  Accordingly,  the  final 
regulations  do  not  provide  any 
exemption  for  the  return  of  a  consigned 
firaarm. 

Repaired  and  Replacement  Firearms 

While  this  issue  was  not  specifically 
addresaed  in  the  propoaed  rule, 
approximately  SS  comments  dealt  with 
the  application  of  permanent  Brady  to 
repaired  and  replacement  firearms.  Most 
of  thoae  oooimantws  argued  that  the 


return  of  a  repaired  firearm  to  the 
person  &t>m  whom  it  vras  received 
should  not  be  considered  a  "transfer" 
forpurposes  of  the  Brady  law. 

Ine  notice  of  proposed  rulemaking 
did  not  propose  that  such  transactions 
should  be  sub|ect  to  permanent  Brady. 
After  carefully  considering  the 
comments  on  this  issue.  ATF  agrees  that 
the  return  of  a  repaired  or  replacemebt 
firearm  by  a  licensee  is  not  a  "transfer" 
within  the  meaning  of  the  Brady  law. 

Historically,  the  return  of  a  repaired 
or  replacement  firearm  by  a  licensee  has 
been  treated  in  a  different  feshion  from 
other  dispositions  under  the  GCA.  Since 
the  enactment  of  the  GCA  in  1968,  the 
regulations  have  provided  that  a  Form 
4473  "shall  not  be  required  to  record  the 
disposition  made  of  a  firearm  delivered 
to  a  licensee  for  the  sole  purpose  of 
repair  or  customizing  when  such 
firearm  or  a  replacement  firearm  is 
returned  to  the  person  from  whom 
received."  See  27  CFR  178.124(a). 

The  final  rule  does  not  require  NICS 
checks  in  any  sitiution  in  wnidi  the 
transferee  is  not  required  to  complete  a 
Form  4473.  AcoonUngly.  transactions 
felling  within  the  exemption  found  in 
section  178.124(a)  are  not  subject  to  the 
raquirament  for  an  NICS  checL 

Time  of  NICS  CSuck 

As  proposed  in  Notice  No.  857. 
$  178.102(c)  provided  that  a  NICS  diedc 
may  be  relied  upon  by  the  licensee  only 
for  use  in  a  sin^pa  transaction  and  far  a 
period  not  to  exceed  30  da]rs.  If  the 
transaction  is  not  completed  within  the 
30-day  period,  the  licensee  must  initiate 
a  new  NICS  check  prior  to  completion 
of  the  transfer. 

ATF  received  approximately  40 
comments  on  this  proposal.  Many 
commenters  objected  to  the  proposal 
that  a  separate  NICS  check  must  be 
conducted  for  each  separate  tiansactian. 
They  contend  that  this  reouirement  is 
unnecessary  and  places  a  burden  on 
both  NICS  and  the  licensee.  Two 
commenters  steted  as  follows: 

The  purpose  of  the  check  is  to  ensure  the 
individual  who  nirishet  to  puichaso  a  firMurm 
is  not  ■  prohibited  posseiwc  under  the  law. 
In  tiiis  instance,  tliara  is  no  reason  to  require 
■  separate  NICS  check  if  an  individual 
puichaaes  more  than  one  firearm  within  a  30 
day  calendar  period. 

Many  other  commenters  were 
concerned  about  the  validity  of  a  NICS 
check  with  respect  to  the  return  or 
exchaiue  of  a  ne«vly  purchased  firearm. 

The  Brady  law  provides  that  a 
licensee  may  not  transfer  a  firearm  to  an 
unlicensed  individual  unless,  before  the 
completion  of  the  transfer,  the  licensee 
contacte  NICS.  It  is  clear  that  the  law 
contemplates  that  once  the  transfer  is 


completed,  any  additional  transfer  of  a 
fireairm  to  the  same  individual  would  be 
a  separate  traiufer  that  would  require  a 
separate  NICS  check.  With  respect  to  the 
return  or  exchange  of  a  newly 
purchased  firearm,  replacement  firearms 
are  not  subject  to  a  NICS  check. 
However,  if  the  firearm  is  being 
returned  and  exchanged  for  a  mfferent 
firearm,  this  constitutes  a  separate 
transaction  and  another  NICS  check 
would  be  required. 
Several  commenters  (4>)ected  to  ATPs 

Eroposal  that  a  NICS  check  should  only 
B  valid  for  30  calendar  days.  Three 
commenters  argued  that  the  Brady  law 
does  not  specify  or  impose  any  time 
limit  on  the  validity  of  a  NICS  check.     ■ 
Three  other  commenters  suggested  that 
a  NICS  check  should  be  acceptable  for 
multiple  purchases  Cor  5  years,  the  same 
period  of  time  for  which  a  patmit  is 
vaUd. 

Another  oommenter,  a  trade 
origanization  representing  aporaximately 
300  firaamu  dealers,  assarted  that  the 
proposed  30-day  limitetian  is 
imreasonable  and  "irn^'Ttfaiy  This 
oommenter  states  that  customers  often 
order  firearms  and  then  later  ratum  to 
the  licensee's  premises  to  eflEact  the 
tiansfn.  Baaed  cm  the  experience  of  its 
membership,  this  oommenter  believed 
that  many  transfars  do  not  take  place 
within  30  days,  due  to  the  customer's 
own  business  commitmanto  or  the 
customer's  personal  drcumstanoes. 
Accordingly,  this  oommenter  propoaed 
that  the  NICS  check  should  be  vaUd  for 
a  period  of  60  dajrs.  Another  oommenter 
expressed  similar  conoams,  and 
recommended  that  the  dieck  should  be 
valid  for  45  days  "to  allow  normal 
transactions  to  occur,  given  delays  and 
distances  normally  encountcned  in 
firearms  sales  situations." 

As  ATF  stated  in  Notice  No.  857.  it  is 
clear  that  the  Brady  law  contemplates 
that  the  licensee  should  contact  NICS 
immediately  prior  to  the  transfiv  of  a 
firaaim.  Howfever.  ATF  recognized  that 
many  States  have  waiting  periods  which 
mandate  a  delay  of  up  to  10  days  before 
the  firearm  may  be  transferred.  Thus, 
the  propoaed  rufe  provided  that  a  NICS 
chedc  would  be  valid  in  a  single 
transaction  for  a  period  of  up  to  30  days. 
This  would  allow  the  purchaser  a 
reasonable  period  of  time  to  come  back 
for  the  firearm  in  States  with  lengthy 
waiting  periods. 

After  carefully  considering  the 
commenta.  ATF  has  decided  not  to 
extend  the  period  in  whidi  a  NICS 
chedi  retains  ita  validity.  ATF  believes 
that  the  30-day  period  is  reasonable  in 
that  it  allows  sufficient  time  for  a 
purchaaer  to  return  to  take  poasession  of 
a  firaarm.  In  situations  %irhae  a 
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purchaser  has  ordered  a  custom-made 
firearm  and  a  longer  delay  is  required, 
the  licensee  may  choose  to  conduct  the 
NICS  dieck  after  the  fiiearm  comes  in, 
rather  than  at  the  time  that  the  order  is 
placed.  In  any  event,  licensees  shoiild 
try  to  avoid  lengthy  delays  between  the 
time  the  NICS  check  is  conducted  and 
the  time  the  firearm  is  transferred.  The 
30-day  limit  provides  a  concrete  limit 
beyond  whidi  the  firearm  may  not  be 
transferred  pursuant  to  a  "stale"  NICS 
checL 

Permits 

The  Brady  law  provides  that  a 
licensee  is  not  required  to  initiate  a 
NICS  check  where  the  purchaser 
presenta  a  permit  that  allows  the 
purchaaer  to  "possess  or  acquire  a 
firaaim."  The  final  nde  clarifies  that  the 
pennit  must  be  valid  under  State  law. 
Section  178.102(d)(l)(i)  of  the  pn^KMed 
regulations  dariiSed  that  this  exoepticm 
includes  permita  to  cany  concealed 
%veq>ons  as  well  as  permita  ^tecifically 
authorizing  the  purdiaae  of  a  firearm. 

Five  cranmenters  ejqneaaed 
oppositioa  to  ATF's  pn^waal  that  a 
pennit  to  cany  concealed  we^xms  was 
included  witUn  the  permit  exemption 
provided  by  permanent  Brady.  Four  of 
the  commenters  cootend  that  the 
propoeed  regulation  ajqiands  the  scope 
of  the  exemption  and  that  the  dear 
language  of  the  Brady  law  limito  the 
exemption  to  a  permit  to  "possess  or 
acquire"  a  fiieann.  Two  commenters 
in*ii|tiiin  that  this  provisian  of  the  law 
appliaa  only  to  permita  specifically 
authorizing  the  purcfaaae  of  a  fireavm. 

Some  commenters  assert  that 
excepting  ccmoaaled  weapons  pennit 
holders  from  a  NICS  check  would 
significantly  increase  the  number  of 
exan^it  firearms  transactions.  For 
exampfe.  one  oommenter  noted  that 
"(t]his  expansion  will  dramatically 
iniaease  Uie  possibility  of  unlawful 
firaaims  purchasefs]  in  part  because  the 
vaiyiqg  state  systons  fco'  revocation  of 
the  pennita  frequently  involve 
considnabfe  delay." 

Notwithstanding  these  commenta.  it  is 
ATFs  condusion  from  the  plain 
language  of  the  Brady  law  that  a  permit 
to  "possess"  a  fireaim  indudes  a  permit 
to  cany  concealed  vreapons. 
Furtheimare,  ATF's  poeiti<»  in  this 
matter  is  consistent  with  that  taken  with 
respect  to  the  pennit  attemative  under 
the  interim  provisions  of  the  Brady  law. 
AoconUngly.  §  178.102(d)(l)(i)  is  being 
adopted  in  the  final  regulaticms  as 
propoaed 


NICS  Checks  in  Conjunction  With  the 
Issuance  of  Permits 

The  law  provides  that  for  a  pennit  to 
qualify  as  an  alternative  to  the  NICS 
chedc  at  the  time  of  transfer,  it  must 
have  been  issued  not  more  than  5  years 
earlier  by  the  State  in  y^iich  the  transfer 
is  to  take  place.  Furthermore,  the  permit 
is  a  valid  alternative  imder  permanoit 
Brady  only  if  the  law  of  the  State 
provides  that  such  a  permit  is  to  be 
issued  only  after  an  authorized 
government  official  has  verified  that  the 
information  available  to  such  official 
does  not  indicate  that  possession  of  a 
firearm  by  such  other  person  would  be 
in  violaticm  of  law. 

In  construing  the  language  of  the 
statute,  the  propoaed  regulations 
jMOvided  that  as  of  November  30. 1998. 
"the  inlonnation  available  to"  State 
officials  mdio  issue  permita  will  indude 
a  NICS  dbBck.  The  propoaed  regulations 
also  clarified  that  if  a  State  did  not 
disqualify  all  individuals  prohibited 
undsr  Federal  law,  the  permita  issued 
by  that  State  would  not  be  accepted  as 
ahematives  under  the  permanent 
provisions  (tf  the  Brady  law. 

^proximately  3.700  ooounenters 
objected  to  ATFs  proposal  that  the 
acceptance  of  parmito  as  ahematives 
was  oraditioned  upon  die  State  running 
a  NICS  check  prior  to  issuing  the 
permit  Most  of  the  commenters  contend 
that  the  statute  does  not  mandate  that 
State  officials  conduct  a  NICS  dieck  on 
all  permit  qiplicants.  Two  commenters 
argued  that  "(t]his  portion  of  the 
proposed  regulation  vidates  Prira  IsicJ 
V.  United  States.  Here  the  United  States 
Supreme  Court  held  that  "The  Federal 
Government  may  not  compel  the  States 
to  enact  or  administer  a  federal 
regulatory  program.' " 

The  issuance  of  r^ulations  setting 
standards  far  permita  that  meet  the 
criteria  of  die  statute  in  no  way 
implicates  Tenth  Amendment  or 
Federalism  omcems.  Neither  the  Brady 
law  nor  the  regulations  require  States  to 
establish  or  administer  permit  systems 
at  all.  However,  the  law  does  set  forth 
certain  standards  that  State  permita 
must  meet  in  order  to  be  recognized  as 
valid  Bndy  alternatives. 

As  of  November  30. 1998.  "die 
information  available  to"  State  officials 
will  indude  NfCS.  As  indicated  in 
Notice  No.  857.  a  NICS  chedc  will 
provide  a  more  extensive  bad;ground 
dieck  of  the  purchaaer  than  other  record 

gytf^^mf  mqtainiiig  nnly  rriminal 

records.  NICS  will  indude  records  from 
the  Department  of  Defenae  coDonning 
disluuKKabfe  disdiaigas.  records  from 
the  Department  of  State  regarding 
individuals  vdio  have  ranouncad  United 


States  dtizenship.  and  other 
information  not  available  in  criminal 
records. 

Accordingly,  §  178.102(d)(l)(iu)  is 
adopted  as  proposed. 

Qtae  oommenter  noted  that  Notice  No. 
857  was  silent  with  respect  to  State 
p«mita  issued  prior  to  the  effective  date 
of  the  pomanent  provisicms  of  the 
Brady  law.  Prior  to  November  30, 1998, 
the  information  "available  to"  State 
permit  officials  did  not  indude  NICS. 
Permita  issued  prior  to  that  date  that 
were  recognized  by  ATF  as  valid 
alternatives  under  interim  Brady  will 
continue  to  be  recognized  as  valid 
alternatives  after  November  30, 1998, 
notvrithstanding  the  feet  that  no  NKS 
check  was  conducted  {mor  to  the 
iswianow  of  the  permits.  These  peimita 
will  be  "grandfathered**  far  a  period  not 
to  exceed  5  yean  or  the  duration  of  the 
permit,  wdiidiever  is  shorter. 

Firearms  Transaction  Record  (Foan 
4473) 

In  general,  the  regulations  provide 
that  prior  to  the  transfer  of  a  firaarm  to 
a  prospective  purrhaser,  the  buyer  must 
complete,  sign,  and  date  a  fireanns 
tiansactian  record.  Form  4473.  The  fann 
requeata  certain  infarmatian.  induding 
the  transferee's  name.  aax.  he^sht. 
wei^it.  race,  reaidenca  addreas,  date  of 
Inidi.  and  place  of  birth.  In  Notice  No. 
857,  ATF  propoeed  amending  the 
regultations  to  solidt  additional  optional 
infarmatian  about  die  purchaaer. 
iiwliiriiwg  the  transferee's  aocial  security 
nundier.  to  facilitate  the  transfer  of  a 
fireann  ($  178.124(cX2)).  ATF  noted  in 
Notice  No.  857  diet  ATF  Form  5300.35. 
Statement  of  Intent  to  Obtain  a  Handgun 
(Bndy  form),  cunentfy  requeata  the 
purdiasar's  aocial  aacuiity  number  as 
optional  infarmatian. 

^pproximatdy  8.000  oommenteis 
addraseed  this  proposal  Twenty-five 

fnanmnantmn  fniiiiMJwwtnnd  the 

proposal  and  were  under  the  impressian 
the  propoaed  regulation  was  reqiuzing 
purchasers  to  provide  their  sodal 
security  number  on  Farm  4473.  The 
remaining  commentera  eiqirBSsed  other 
concerns  and  urged  ATF  to  withdraw 
the  propoaed  ragiilatian.  Many 
commantars  oantend  diat  requesting  die 
purchaser's  social  security  number 
violates  the  individual's  ri^t  to 
privacy.  Hie  oommentets  an  also 
concemed  about  the  poaaibie  misuse  of 
the  infarmatian.  inchiding  the 
estahlidiment  of  a  national  rsgistiy  of 
firearms  ownera.  Odier  cammentars  an 
cancemed  that  the  request  far  a 
purchaser's  eodal  security  nundier  as 
additi^wl  optional  infamation  may 
efventuaUy  baoonw  a  raquiiemant  These 
oaaunantars  alao  believe  that  a  firaarm 
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transfer  may  be  unnecessarily  delayed 
or  the  purchaser  subjected  to  additional 
scrutiny  if  the  social  security  number  is 
not  provided. 

The  final  regulations  will  include  the 
purchaser's  social  seciuity  number  on 
Form  4473  as  optional  information.  The 
social  security  number  is  a  unique 
identifier.  ATF  believes  that  providing 
this  information  on  Form  4473  will 
facilitate  the  transfer  of  a  firearm.  As 
discussed  in  Notice  No.  857.  ATF 
believes  this  additional  information  will 
help  minimize  the  misidentification  of 
firearms  purchasers  as  felons  or  other 
prohibited  persons  whose  receipt  and 
possession  would  violate  the  law.  For 
example,  by  providing  this  information 
the  transfnee  might  avoid  confusion 
with  a  prohibited  buyer  who  has  the 
same  name  and  date  of  birth  as  the 
transferee.  Nevertheless,  providing  the 
social  security  number  on  Form  4473  is 
optional  under  the  proposed  regulation 
and  the  purchaser  is  not  requireid  to 
provide  such  information. 

With  respect  to  the  conunenters' 
concern  regarding  the  establishment  of 
a  national  registry  of  firearms  OMmers, 
ATF  would  note  that  the  registration  of 
firearms,  firearms  owners,  m  firearms 
transactions  or  dispositions  is 
specifically  prohibited  by  18  U.S.C. 
926(a)  and  section  103(i)  of  the  Brady 
law.  ATF  would  further  note  that  Forms 
4473  are  maintained  by  dealers,  not  the 
Federal  Government. 

In  Notice  No.  857,  ATF  proposed  that 
in  any  transaction  for  which  a  licensee 
receives  a  unique  identification  number 
bom  NICS,  such  number  will  be 
recorded  on  Form  4473  and  retained  in 
the  records  of  the  Ucensee,  regardless  of 
whether  the  transaction  is  approved  or 
denied  by  NICS.  and  regardless  of 
whether  the  firearm  is  actually 
transferred  (27  CFR  178.102(b)).  Several 
commenters  objected  to  the  proposed 
requirement  that  licensees  retain  copies 
of  Form  4473  for  denied  NICS  checks  or 
where  there  is  no  transfer  of  a  firearm. 
The  commenters  argue  that  this 
requirement  is  unnecessary  and  only 
serves  to  increase  the  paperwork  burden 
on  licensees.  ATF  disagrees  with  the 
commenters  and  finds  the  requirement 
to  be  both  necessary  and  warranted.  As 
explained  in  the  notice,  requiring 
licensees  to  retain  Form  4473  in  all 
cases  will  enable  ATF  to  determine 
compliance  with  the  law  by  Ucensees 
and  purchasers.  Accordin^y,  the 
regulation  is  being  adopted  as  proposed. 
The  final  rule  clarifies  that  the 
transaction  number  provided  by  NICS 
shall  include  either  a  NICS  transaction 
number  or.  in  States  where  the  State  is 
recognized  as  a  point  of  contact  for 


NICS  checks,  a  State  transaction 
number. 

Seven  commenters  contend  that  the 
Brady  law  requires  Form  4473  to  be 
destroyed  after  each  firearm  transaction. 
Specifically.  §  922(t)(2)(C)  provides  that 
if  a  NICS  check  indicates  receipt  of  a 
firearm  by  a  prospective  purchaser 
would  not  violate  Federal  or  State  law. 

|T|he  system  shall .  .  .  destroy  all  records 
of  the  1  ystem  with  respect  to  the  call  (other 
than  the  identifying  numtwr  and  the  date  the 
number  was  assigned)  and  all  records  of  the 
system  relating  to  the  person  or  the  transfer. 

The  Brady  law  does  not  require  the 
Form  4473  to  be  destroyed  after  each 
firearm  transaction.  The  "system" 
mentioned  in  the  law  refers  to  the 
national  instant  backgroimd  check 
system  (NICS)  established  by  the 
Attorney  General.  In  addition,  the 
Department  of  Justice  has  issued 
proposed  regiilations  with  respect  to  the 
destruction  of  records  in  the  NICS  (AG 
Order  No.  2158-98;  June  4, 1998,  63  FR 
30430). 

Several  commenters  misinterpreted 
§  178.124(c)(3)  as  proposed  by  ATF.  It  is 
their  imderstanding  that  the  regulation 
requires  licensees  to  provide  NICS  with 
information  regarding  the  firearm  being 
transferred  (e.g..  type,  model,  caliber  or 
gauge,  etc).  The  commenters  are 
opposed  to  NICS  collecting  and 
maintaining  such  information.  The 
proposed  regtilation  was  not  intended  to 
require  licensees  to  provide  NICS  with 
specific  information  about  an 
individual's  firearms  purchase.  For 
clarification  purposes,  ATF  is  amending 
§  178.124(c)  and  revising  Form  4473  to 
specify  that  information  about  the 
firearm  being  transferred  (e.g..  the  name 
of  the  manuncturer.  the  type,  model, 
caliber,  etc.)  will  be  recorded  on  the 
Form  4473  by  the  licensee  after  the 
completion  of  the  NICS  check. 

Civil  Penalties 

As  explained  in  the  notice  of 
proposed  rulemaking,  section  922(t)(5) 
of  the  GCA  provides  that  a  licensee  who 
knowingly  transfers  a  firearm  and 
knowingly  fails  to  comply  with  the 
provisions  of  section  922(t)(l)  with 
respect  to  the  transfer  may  be  subject  to 
revocation  or  suspension  of  the  license 
for  up  to  6  months  and  a  civil  fine  of 
not  more  than  $5,000.  This  provision 
applies  only  where  at  the  time  that  the 
transferee  most  recently  proposed  the 
transfer,  the  national  instant  criminal 
background  check  system  was  operating 
and  information  was  available  to  the 
system  demonstrating  that  the 
transferee's  receipt  of  a  firearm  would 
violate  section  922(g)  or  (n)  of  the  GCA. 
or  State  law. 


The  GCA.  18  U.S.C.  923(e).  already 
provides  ATF  with  authority  to  revoke 
a  firearms  license,  after  notice  and 
opportimity  for  hearing,  where  the 
licensee  has  willfully  violated  any  of  the 
provisions  of  the  GCA  or  the  regulations 
issued  theietmder.  Furthermore,  section 
923(f)  provides  that  revocation  actions 
are  subject  to  de  novo  judicial  review  by 
the  district  court  in  which  the  licensee 
resides  or  has  his  principal  place  of 
business. 

ATF  is  amending  Subpart  E  of  Part 
178  to  provide  that  the  existing 
procedures  for  revocation  of  licenses 
will  also  apply  to  the  suspension  and 
revocation  of  licenses  imder  section 
922(t)(5),  as  well  as  the  imposition  of  a 
dvil  Eine  imder  this  provision.  The  final 
rule  also  clarifies  that  such  actions  are 
subject  to  de  novo  judicial  review  by  the 
disdict  court. 

Miscellaneous 

Approximately  3,700  commenters 
expressed  opposition  to  proposed 
§  178.97(b).  This  section  requires  a  NICS 
check  where  a  club  or  similar 
organization  temporarily  furnishes 
firearms  to  participants  in  a  trap  or 
similar  shooting  activity  for  use  off  the 
premises.  The  commenters  contrad  that 
this  requirement  "is  neither  required  by. 
nor  is  consistent  with,  the  statute."  ATF 
views  the  activity  mentioned  above  in 
the  same  manner  as  the  loan  or  rental 
of  a  firearm  to  a  noolicensee  for 
temporary  use  off  the  licensed  premises 
for  lawful  sporting  purposes.  In  that 
regard.  §  178.97(a)  requires  the  licensee 
to  record  the  transaction  in  his 
permanent  records  of  acquisition  and 
disposition  and  on  Form  4473.  It  is 
ATF's  poeitim  that  such  a  transfer  is 
subject  to  the  requirements  of  the  Brady 
law.  Accordingly,  §  178.97(b)  is  adopted 
in  the  final  regulations  as  proposed. 

ATF  is  amending  §  178.102(c)  by 
revising  Example  2  at  the  end  of  the 
section  to  clarify  that  a  firearms 
transaction  is  completed  when  the 
licensee  executes  the  Form  4473  and  the 
firearm  is  transferred  to  the  purchaser. 
Some  commenters  believe  the  wording 
of  the  proposed  regulation  is  confusing 
and  implies  that  a  firearms  transaction 
is  completed  when  the  licensee  executes 
the  Form  4473.  regardless  of  when  the 
actual  transfer  of  the  firearm  takes  place. 

The  proposed  regulatirai  in 
§  178.125(e)  would  have  required 
dealers  to  record  in  their  records  of 
disposition  the  identification  number 
provided  by  NICS.  ATF  has  deteimined 
that  requirement  is  lumecessary  since 
the  final  regulations  require  licensees  to 
record  the  unique  identification  niunber 
provided  by  NICS  on  Fonn  4473  and  to 
retain  each  Form  4473  for  a  period  of 


Fadanl  l«gtatar/Vol.  63.  No.  209 /Thursday.  October  29,  1998 /Rules  and  Ragultiooa         58277 


not  less  than  20  years  aftw  the  date  of 
sale  or  dimosition.  Accordingly.  ATF  is 
not  ■fiMHirttng  the  regulation. 

Finally,  sectian  178.12Sa(a)  is  being 
amended  to  provide  that  licensees  are 
not  required  to  comply  with  the 
provisions  of  $  178.102  when  selling 
firearms  from  the  licensee's  personal 
collection,  provided  that  the  licensee 
has  maintained  the  firearm  as  part  of  his 
or  her  personal  collection  for  at  least 
one  year. 

Executive  Order  12866 

It  has  been  determined  that  this  final 
rule  is  not  a  significant  regulatory  action 
as  defined  in  Executive  O^er  12866. 
Therefore,  a  Regulatory  Assessment  is 
not  required. 

Regolirtary  FlexibiUty  Act 

It  is  her^y  certified  that  this  final 
rule  -will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  The  revenue 
efiiects  of  this  rulemaking  on  small 
businesses  flow  directly  from  the 
underlying  statute.  Iike%id8e.  any 
secondary  or  incidental  eflects,  and  any 
reporting,  recordkeeping,  orother 
compliance  btudens  flow  directly  from 
the  sUtute.  Aoctwdingly.  a  regulatory 
flexibility  analysis  is  not  required. 

Paperwork  Keductian  Act 

The  collections  of  information 
contained  in  this  final  regulation  have 
been  reviewed  and  approved  by  the 
Office  of  Management  and  Buti^  in 
accordance  with  the  requirements  of  the 
Paperworic  Reduction  Act  (44  U.S.C 
3507(d))  imder  control  nimiber  1512- 
0544.  Other  collections  of  information 
contained  in  this  final  rule  have  been 
approved  tmder  coitrol  niunbers:  1512- 
0520, 1512-0006,  and  1512-0524 
(§  178.129(c))  and  1512-0129  and  1512- 
0526  (8 178.129(d).  (e),  and  (0).  An 
agency  may  not  conduct  or  sponsor,  and 
a  person  is  not  required  to  respond  to, 
a  collection  of  information  imless  it 
displays  a  valid  control  niunber 
assigned  by  the  Office  of  Management 
and  Budset. 

The  collections  of  information  in  this 
final  rule  are  in  27  CFR  178.102. 
178.124(c).  178.129(b).  178.131.  and 
178.150.  lius  information  is  reqidred  to 
implement  the  provisions  of  Public  Law 
103-159.  relating  to  the  pennanent 
provisions  of  the  Brady  Handgtm 
Violence  Prevention  Act.  The 
collections  of  information  are  reqtured 
to  ensure  compliance  with  the  law.  The 
likely  respon<fent8  and/or  recoidkeepers 
are  individuals  and  businesses. 

EstiauOed  number  of  respondents: 

106.000. 
EstimatBd  burden  hours:  1  hour. 


However,  the  above  mentioned 
ragulaticms  wfaidi  implement  the  Bndy 
law  require  amendments  to  ATF  Form 
4473.  In  Older  to  prevent  a  duplicatian 
of  burden  hours,  the  burden  hours  that 
an  associated  wiUi  the  oollectioos  of 
information  in  these  regulations 
(1,136^266  hours)  will  be  reported  tmder 
OMB  control  number  1512-0129.  the 
Supporting  Statement  for  ATF  Form 
4473.  Firearms  Transaction  Record.  Part 
I.  The  following  paragraphs  explain  the 
additional  bunran  hours. 

Section  178.102  requires,  with  some 
exceptions,  licensees  to  contact  NICS 
before  transferring  any  firearm  to  an 
unlicensed  individual.  The  estimated 
total  »""i"»l  repotting  and/or 
recordkeeping  Durden  associated  with 
this  requirement  is  824.000  hours. 
Section  178.124(c)  requires  licensees  to 
record  on  Form  4473  the  date  the 
licensee  contacts  NICS  and  any 
identification  number  provided  by 
NICS.  The  licensee  must  also  verify  the 
identity  of  the  person  acquiring  the 
firearm  by  examining  an  identification 
dociunent  presented  by  the  transCsree. 
Form  4473  will  include  certain  optional 
information  about  the  purchaser,  such 
as  the  person's  social  security  number 
and  alien  registration  ntunber.  Section 
178.131  requires  licensees  to  maintain 
certain  records  for  firearms  transactions 
not  subject  to  a  NICS  check.  The 
estimated  total  annual  reporting  and/or 
recordkeeping  btuden  associated  with 
§§  178.124(c)  and  178.131  is  308.266 
houn.  Section  178.129(b)  requires 
licensees  to  retain  a  completed  Form 
4473  for  a  period  of  not  less  than  5  years 
where  the  transfer  of  a  firearm  is  not 
made.  The  estimated  total  annual 
recordkeeping  burden  associated  with 
this  requirement  is  4.000  houn.  Section 
178.150  provides  for  an  alternative  to 
NICS  in  certain  geographical  locations. 
Licensees  must  sulmiit  a  written 
application  to  the  Director  containing 
certain  information.  The  same 
requirement  currenUy  applies  to  the 
waiting  period  provision  of  the  Brady 
law  for  transfers  of  handgims.  Since  this 
requirement  vns  establi^ed  in  1994.  no 
licensee  has  qualified  bx  an  exception 
from  the  provisions  of  Brady  based  on 
geographical  location.  As  sudi.  ATF 
does  not  believe  that  there  is  any 
reporting  and/or  recordkeeping  burden 
associated  with  the  reqtiirements  of 
§  178.150  with  regard  to  NICS. 

Certain  collections  of  information 
contained  in  §  178.129(b).  previously 
approved  imder  control  numben  1512- 
0520, 1512-0006.  and  1512-0524.  are 
moely  being  redesignated  as 
§  178.129(c)  in  this  final  rule.  Similarly, 
the  collections  of  information  in 
S  178.129(c),  (d).  and  (e),  previously 


apfHoved  under  control  numbers  1S12- 
0129  and  1512-0526.  are  being 
redesignated  as  §  178.129(d),  (e).  and  (f) 
in  the  final  regulation. 

CfHnments  concerning  the  accuracy  of 
these  burden  estimates  and  sugnstions 
for  reducing  the  burden  diouldbe 
directed  to  the  Chief.  Document 
Services  Branch.  Room  3110,  Bureau  of 
Alcohol,  Tobacco  and  Firearms.  650 
Massachusetts  Avenue.  NW. 
Washington.  DC  20228.  and  to  the 
Office  of  Management  and  Budget. 
Attention:  Desk  Officer  far  the 
Department  of  the  Treasury,  Bureau  of 
Alcohol.  Tobacco  and  Firearms.  Office 
of  Information  and  Regulatory  Affiain. 
Washington.  DC  20503. 

DiackMore 

Copies  of  the  notice  of  proposed 
rulemaking,  all  written  comments,  and 
this  final  nile  will  be  available  for 
public  inspection  during  normal 
business  houn  at:  ATF  Public  Reading 
Room,  Room  6480,  650  Massachusetts 
Avenue.  NW.,  Washington,  DC 

Drafting  Information.  The  author  of 
this  document  is  James  P.  Ficaretta. 
Regulations  Division.  Bureau  of 
Alcohol,  Tobacco  and  Firearms. 

UstorSnbiacIs 

Part  178 

Administrative  practice  and 
procedure.  Arms  and  ammunition, 
AuthiHity  delegations.  Customs  duties 
and  inspection.  Exports,  Imports. 
Military  personnel.  Penalties.  Reporting 
requirements.  Research.  Seizures  and 
forfeitures,  and  Transportation. 

Part  179 

Administrative  practice  and 
prooedure.  Arms  and  munitions. 
Authority  delegations.  Customs  duties 
and  inspection.  Exports.  Imports. 
Military  personnel.  Penalties.  Reporting 
requirem«its.  Research.  Seizures  and 
forfeitiues,  and  Transportation. 


Antfaorityand 

For  the  reasons  discussedin  the 
preamble,  ATF  amends  27  CFR  Parts 
178  and  179  as  follows: 

PART  178-COMMERCE  M  RREARMS 
ANOAMMUNmON 

Parap«ph  1.  The  authority  citation 
for  27  CFR  Part  178  continues  to  reed 
as  follows: 

Aulkartly:  S  U.S.C  SS2(a):  18  U.S.C  S47. 
921^930: 44  U.S.C  3504(h). 

Par.  2.  Section  178.11  is  amended  by 
adding  a  definition  for  "NICS"  to  read 
as  follows: 
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fi7a.li 


NICS.  The  National  Instant  Criminal 
Background  Check  System  established 
by  the  Attorney  General  pursuant  to  18 
U.S.C  922(t). 

Par.  3.  Section  178.73  is  revised  to 
read  as  follows: 

( 178.73    NoMos  o(  rawocetfon,  suepenslon. 
mpoeioon  oi  onniiine. 

(a)  Basis  for  action.  Whenever  the 
regional  director  (compliance)  has 
reason  to  believe  that  a  licenaee  has 
vdllfully  violated  any  provision  of  the 
Act  or  this  part,  a  notice  of  revocation 
of  the  Ucenae,  ATF  Form  4500,  may  be 
issued.  In  addition,  a  notice  of 
revocation,  suspension,  or  imposition  of 
a  civil  fine  may  be  issued  on  ATF  Form 
4500  whenever  the  regional  director 
(compliance)  has  reason  to  believe  that 
a  licensee  has  knowingly  transferred  a 
firearm  to  an  unlicensed  person  and 
knowingly  failed  to  comply  with  the 
requirements  of  18  U.S.C  922(t)(l)  with 
respect  to  the  transfer  and.  at  the  time 
that  the  transfisree  most  recently 
proposed  the  transfer,  the  national 
instant  criminal  background  check 
system  was  operating  and  information 
was  available  to  the  system 
demonstrating  that  the  transferee's 
receipt  of  a  firearm  would  violate  18 
U.S.C.  922(g)  or  922(n)  or  State  Uw. 

(b)  Issuance  of  notice.  The  notice  shall 
set  forth  the  matters  of  fact  constituting 
the  violations  specified,  dates,  places, 
and  the  sections  of  law  and  regidations 
violated.  The  regional  director 
(compliance)  shall  afford  the  licensee  15 
days  from  the  date  of  receipt  of  the 
notice  in  which  to  request  a  hearing 

Erior  to  suspension  or  revocation  of  the 
cense,  or  imposition  of  a  dvil  fine.  If 
the  licensee  does  not  file  a  timely 
request  for  a  hearing,  the  regional 
director  (compliance)  shall  issue  a  final 
notice  of  suspension  or  revocation  and/ 
or  imposition  of  a  dvil  fine  on  ATF 
Form  4501,  as  provided  in  $  178.74. 
Par.  4.  Section  178.74  is  revised  to 
read  as  follows: 


f  178.74 
e( 

CtVN  fIfW. 


fOf  iMSfwIQ  9mWt  HOllOtt 
•WvGBDOn.  Or  NlipoeiaOfl  Of 


If  a  licensee  desires  a  hearing  after 
receipt  of  a  notice  of  stispension  or 
revocation  of  a  license,  or  imposition  of 
a  dvil  fine,  the  licensee  shall  file  a 
request,  in  duplicate,  with  the  regional 
director  (compliance)  within  15  days 
after  receipt  of  the  notice  of  suspension 
or  revocation  of  a  license,  or  imposition 
of  a  dvil  fine.  On  receipt  of  such 
request,  the  regional  director 
(compliance)  shall,  as  expeditiously  as 


possible,  make  necessary  arrangements 
for  the  hearing  and  advise  the  lionisee 
of  the  date,  time,  location  and  the  name 
of  the  officer  befoe  whom  the  hearing 
will  be  held.  Such  notification  shaU  be 
made  no  less  than  10  days  in  advance 
of  the  date  set  for  the  hearing.  On 
conclusion  of  the  hearing  and 
consideration  of  all  the  relevant 
presentations  made  by  the  licensee  or 
the  licensee's  representative,  the 
regional  director  (compliance)  shall 
render  a  dedsion  and  shall  prepare  a 
brief  summary  of  the  findings  and 
condusions  on  which  the  decision  is 
based.  If  the  dedsion  is  that  the  license 
should  be  revoked,  or.  in  actions  under 
18  U.S.C.  922(t)(5).  that  tiie  Uoense 
should  be  revoked  or  suspended,  and/or 
that  a  dvil  fine  should  be  imposed,  a 
certified  copy  of  the  summary  shall  be 
furnished  to  the  licensee  with  the  final 
notice  of  revocation,  suspension,  or 
imposition  of  a  dvil  fine  on  ATF  Form 
4501 .  If  the  dedsion  is  that  the  license 
should  not  be  revoked,  or  in  actions 
under  18  U.S.C  922(t)(5).  that  the 
license  should  not  be  revoked  or 
suspended,  and  a  dvil  fine  should  not 
be  imposed,  the  licensee  shall  be 
notified  in  writing. 

Par.  5.  Section  178.78  is  revised  to 
read  as  follows: 


1178.78 


In  any  case  where  denial,  suspension, 
or  revocation  proceedings  are  pending 
before  the  Bureau  of  Alcohol.  Tobacco 
and  Firearms,  or  notice  of  denial, 
suspension,  or  revocation  has  been 
served  on  the  licensee  and  he  has  filed 
timely  request  for  a  hearing,  the  license 
in  the  possession  of  the  licensee  shall 
remain  in  efbd  even  though  such 
license  has  expired,  or  the  suspension 
or  revocation  date  spedfied  in  the 
notice  of  revocation  on  Form  4500 
served  on  the  licensee  has  passed: 
Provided,  That  with  reaped  to  a  license 
that  has  expired,  the  licensee  has  timely 
filed  an  application  for  the  renewal  of 
his  license.  If  a  licensee  is  dissatisfied 
with  a  posthearing  dedsion  revoking  or 
suspending  the  license  or  denying  the 
application  or  imposing  a  dvil  fine,  as 
the  case  may  be,  he  may.  pursuant  to  18 
U.S.C  923(f)(3),  within  60  days  after 
receipt  of  the  final  notice  denying  the 
application  or  revoking  or  suspending 
the  license  or  imposing  a  dvil  fine,  file 
a  petition  for  judicial  review  of  such 
action.  Such  petition  shotild  be  filed 
Mdth  the  U.S.  distrid  court  for  the 
distrid  in  which  the  applicant  or 
licensee  resides  or  has  his  prindpal 
place  of  business.  In  such  case,  when 
the  regional  diredor  (compliance)  finds 
that  justice  so  requires,  he  may 


postpone  the  effactive  date  of 
suspension  or  revocation  of  a  license  or 
authorize  continued  operations  under 
the  expired  license,  as  applicable, 
pending  judicial  review. 

Par.  8.  Section  178.96  is  amended  by 
revising  the  first  sentence  in  paragraph 
(b).  and  by  revising  paragraph  (c)  to  read 
as  follows: 


|17t.t8   Om^fttalsandmaNoftfer 


(b)  A  licensed  importer,  licensed 
manuiacturer.  or  licensed  dealer  may 
sell  a  firearm  that  is  not  subjed  to  the 
provisions  of  §  178.102(a)  to  a 
nonhcensee  who  does  not  appear  in 
person  at  the  licensee's  business 
premises  if  the  nonlicensee  is  a  resident 
of  the  same  State  in  which  the  licensee's 
business  premises  ara  located,  and  the 
nonlicensee  furnishes  to  the  licensee  the 
firearms  transacticm  record.  Form  4473. 
reouired  by  $  178.124.  •  •  * 

(c)(1)  A  ucansed  importer,  licensed 
manuiacturer.  or  licenuMd  dealer  may 
seU  or  deliver  a  rifle  or  shotgtm,  and  a 
licensed  collector  nuy  sell  or  deliver  a 
rifle  or  shotgun  that  is  a  curio  or  relic 
to  a  nonlioaosed  resident  of  a  State 
other  than  the  State  in  which  the 
licensee's  place  of  business  is  located 
il^ 

(i)  The  purchaser  meets  Mrith  the 
licensee  in  person  at  the  licensee's 
premises  to  accomplish  the  transfer, 
sale,  and  delivery  of  the  rifle  or  shotgun; 

(ii)  The  licensed  importer,  licensed 
manufacturer,  or  liceiued  dealer 
complies  with  the  provisions  of 
§178.102: 

(iii)  The  purchaser  furnishes  to  the 
licensed  importer,  licensed 
manufacturer,  or  licensed  dealer  the 
firearms  transaction  record.  Form  4473. 
reotiired  by  S  178.124;  and 

(iv)  The  sale,  delivery,  and  receipt  of 
the  rifle  or  shotgun  fully  comply  with 
the  legal  conditions  of  sale  in  both  such 
States. 

(2)  For  purposes  of  paragraph  (c)  of 
this  section,  any  licensed  manufacturer, 
licensed  importer,  or  licensed  dealer  is 
presumed,  in  the  absence  of  evidence  to 
the  contrary,  to  have  had  actual 
knowledge  of  the  State  laws  and 
published  ordinances  of  both  sudi 
States. 

Par.  7.  Section  178.97  is  revised  to 
read  as  follows: 

fl78.97   LMnorrantriorilfMnM. 

(a)  A  licensee  may  lend  or  rent  a 
firearm  to  any  person  for  temporary  use 
off  the  premises  of  the  licensee  for 
lawful  sporting  purposes:  Provided, 
That  the  delivery  of  the  firearm  to  such 
person  is  not  prohibited  by  §  178.99(b) 
or  §  178.99(c).  the  licensee  complies 
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with  the  requirements  of  §  178.102.  and 
the  licensee  records  such  loan  or  rental 
in  the  records  required  to  be  kept  by 
him  imder  Subpart  H  of  this  part. 

(b)  A  dub,  association,  or  similar 
organization  temporarily  furnishing 
firearms  (%«^iether  by  loan,  rental,  or 
otherwise)  to  partidpants  in  a  skeet. 
trap,  target,  or  similar  shooting  activity 
for  use  at  the  time  and  place  such 
activity  is  held  does  not.  unattended  by 
other  dmuDstanoes,  cause  such  dub. 
association,  or  similar  organization  to  be 
engaged  in  the  business  of  a  dealer  in 
firearms  or  as  engaging  in  firearms 
transactions.  Therefore,  licensing  and 
recordkeeping  requirements  contained 
in  this  part  pertaining  to  firearms 
transactions  would  not  apply  to  this 
temporary  furnishing  of  firearms  for  use 
on  premises  on  whidi  such  an  activity 
is  conduded. 

Par.  8.  Section  178.102  is  revised  to 
read  as  follows: 

f17a.10S   Satoe«rtfa8vertaeofflfMnns 
on  and  aflsr  NoMMbar  3Qi  1888. 

(a)  Background  check.  Except  as 
provided  in  paragraph  (d)  of  this 
section,  a  licensed  impoitep.  licensed 
manufiKrtiuer,  or  licensed  dealer  (the 
licensee)  shall  not  sell,  deliver,  or 
transfer  a  firearm  to  any  other  person 
who  is  not  licensed  under  this  part 
unless  the  licensee  meets  the  following 
requirements: 

(1)  Before  the  completion  of  the 
transfer,  the  licensee  has  contaded 
NICS; 

(2)(i)  NICS  informs  the  licensee  that  it 
has  no  information  that  receipt  of  the 
firearm  by  the  transferee  would  be  in 
violation  of  Federal  or  State  law  and 
provides  the  licensee  with  a  unique 
identification  number;  or 

(ii)  Three  business  days  (meaning 
days  on  which  State  offices  are  open) 
have  elapsed  fit>m  the  date  the  licensee 
contaded  NICS  and  NICS  has  not 
notified  the  licensee  that  receipt  of  the 
firearm  by  the  transferee  would  be  in 
violation  of  law;  and 

(3)  The  licensee  verifies  the  identity 
of  the  transferee  by  examining  the 
'  identification  dociunent  presented  in 
accordance  with  the  provisions  of 
§  178.124(c). 

Example  for  paraffaph  (a).  A  licensee 
contacts  NICS  on  Thursday,  and  gets  a 
"delayed"  response.  The  licensee  does  not 
get  a  further  response  from  NICS.  If  Sute 
offices  are  not  open  on  Saturday  and  Sunday, 
3  business  days  would  have  elapsed  on  the 
following  Tuesday.  The  licensee  may  transfer 
the  fiieann  on  the  next  day.  Wednesday. 

(b)  Transaction  number.  In  any 
transaction  for  which  a  licensee  receives 
a  transaction  number  from  NICS  (which 
shall  indude  either  a  NICS  transaction 


number  at,  in  States  where  the  State  is 
recognized  as  a  point  of  contad  for 
NICS  checks,  a  State  transaction 
number),  such  number  shall  be  recorded 
on  a  firearms  transaction  record.  Form 
4473.  which  shall  be  retained  in  the 
records  of  the  licensee  in  accordance 
with  the  fHtnrisions  of  S  178.129.  This 
applies  regardless  of  whether  the 
transaction  is  approved  or  denied  by 
NICS.  and  regardless  of  whether  the 
firearm  is  adually  transferred. 

(c)  Time  limitation  on  NICS  checks.  A 
NICS  dwck.  condticted  in  accordance 
with  paragraph  (a)  of  this  section  may 
be  relied  upon  by  the  licensee  only  for 
use  in  a  single  transaction,  and  for  a 
period  not  to  exceed  30  calendar  dajrs    . 
from  the  date  that  NICS  was  initially 
contacted.  If  the  transaction  is  not 
completed  within  the  30-day  period,  the 
licensee  shall  initiate  a  new  NICS  check 
prior  to  completion  of  the  transfer. 

Example  1  for  paragraph  (c).  A  purchaser 
completes  the  Form  4473  on  December  15. 

1998,  and  a  NICS  check  is  initiated  by  the 
licensee  on  that  date.  The  licensee  is 
inCcwmed  by  NICS  that  the  infonnation 
available  to  the  system  does  not  indicate  that 
receipt  of  the  fiieann  by  the  transferee  would 
be  in  violation  of  law,  and  a  unique 
identification  number  is  provided.  However, 
the  State  imposes  a  7-day  waiting  period  on 
all  firearms  transactions,  and  the  purchaser 
does  not  return  to  pick  up  the  firmnn  until 
January  22. 1999.  The  licensee  must  conduct 
another  NICS  check  before  transferring  the 
firearm  to  the  purchaser. 

Example  2  for  paragraph  (c).  A  purchaser 
completes  the  Form  4473  on  )anuaiy  25. 

1999,  and  arranges  for  the  purchase  of  a 
single  firearm.  A  NICS  check  is  initiated  by 
the  licensee  on  that  date.  The  licensee  is 
infonned  by  NICS  that  the  infonnation 
available  to  the  system  does  not  indicate  tlut 
receipt  of  the  fireenn  by  the  transferee  wotild 
be  in  violation  of  law,  and  a  unique 
identification  number  is  provided.  The  State 
imposes  a  7-day  waiting  period  on  all 
firearms  transactions,  and  the  purchaser 
returns  to  pick  up  the  firearm  on  February 
15, 1999.  Before  the  licensee  executes  the 
Form  4473,  and  the  firearm  is  transferred,  the 
purchaser  decides  to  purchase  an  additional 
firearm.  The  transfer  of  these  two  firearms  is 
considered  a  single  transaction:  accordingly, 
the  licensee  may  add  the  second  firearm  to 
the  Fonn  4473,  and  transfer  that  firearm 
without  conducting  another  NICS  check. 

Example  3  for  paragraph  (c).  A  purchaser 
completes  a  Form  4473  on  February  15, 1999. 
The  licensee  receives  a  unique  identification 
number  from  NICS  on  that  date,  the  Form 
4473  is  executed  by  the  licensee,  and  the 
firearm  is  transfsired.  On  Fetmiary  20, 1999. 
the  purchaser  returns  to  the  licensee's 
premises  and  wishes  to  purchase  a  second 
firearm.  The  purchase  of  the  second  firearm 
is  a  separate  transaction:  thus,  a  new  I4ICS 
check  must  be  initiated  by  the  licensee. 

(d)  Exceptions  to  NICS  check.  The 
provisions  of  paragraph  (a)  of  this 
section  shall  not  apply  if— 


(1)  The  transfane  has  presented  to  the 
lioenaee  a  valid  permit  or  licenae  that — 

(i)  Allows  the  transferee  to  poesess. 
acquire,  at  carry  a  firearm; 

(ii)  Was  issued  not  more  than  5  yean 
earlier  by  the  State  in  yiiudh  the  transfer 
is  to  take  place;  and 

(iii)  The  law  of  the  State  provides  that 
such  a  permit  or  license  is  to  be  issued 
only  after  an  authorized  government 
official  has  verified  that  the  information 
available  to  such  official  does  not 
indicate  that  possession  of  s  firearm  by 
the  transferee  would  be  in  violation  of 
Federal.  State,  or  local  law:  Provided, 
That  on  and  after  November  30. 1998. 
the  information  available  to  such  official 
indudes  the  NICS; 

(2)  The  firearm  is  siibjed  to  the 
provisitms  of  the  National  Firearms  Ad 
and  has  been  approved  for  transfer 
under  27  CFR  Fart  179;  ot 

(3)  On  application  of  the  licensee,  in 
accordance  with  the  {vovisicms  (rf 

§  178.150.  the  Diredor  has  certified  that 
compliance  with  paragraph  (aKl)  of  this 
section  is  impracticable. 

(e)  The  document  referred  to  in 
paragraph  (d)(1)  of  this  section  (or  a 
copy  thereof)  shall  be  retained  or  the 
reqtiired  infonnation  from  the  document 
shall  be  recorded  on  the  firearms 
transaction  record  in  accordance  with 
the  provisions  of  §  178.131. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  1512-0544) 

Par.  9.  Section  178.124  is  amended  by 
revising  paragraph  (c),  by  removing 
"paragraph  (c)(l)(ii)"  in  paragraphs  (d) 
and  (e)  and  adding  in  its  place 
"paragraph  (cM3)(u)",  by  revising  the 
first  sentence  in  paragraph  (f),  and  by 
revising  the  parenthetical  text  at  the  end 
of  the  section  to  read  as  follows: 


{178.124    FIraanns 


(c)(1)  Prior  to  making  an  over-the- 
counter  transfer  of  a  firearm  to  a 
nonlicensee  vrho  is  a  resident  of  the 
State  in  M^ch  the  licensee's  business 
premises  is  located,  the  licensed 
importer,  licensed  manufedurer,  or 
licensed  dealer  so  transferring  the 
firearm  shall  obtain  a  Form  4473  froin 
the  transferee  showing  the  transferee's 
name,  sex.  residence  address  (induding 
cotmty  or  similar  political  subdivision), 
date  and  place  of  birth;  height,  wei^t 
and  race  of  the  transferee;  v^ether  the 
transferee  is  a  dtizen  of  the  United 
States;  the  transferee's  State  of 
residence;  and  certification  by  the 
transfnee  that  the  transferee  is  not 
prohibited  by  the  Act  from  transporting 
or  shipping  a  firearm  in  interstate  or 
foreign  commerce  or  receiving  a  firearm 
which  has  been  shipped  or  tran^KHted 
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in  interstate  or  foreign  commerce  or 
possessing  a  firearm  in  or  affecting 
commerce. 

(2)  In  order  to  fiacilitate  the  transfer  of 
a  firearm  and  enable  NICS  to  verify  the 
identity  of  the  person  acquiring  the 
firearm.  ATF  Form  4473  also  requests 
certain  optional  information.  This 
information  includes  the  transferee's 
social  security  number  and  aUen 
registration  number  (if  applicable).  Such 
information  may  help  avoid  the 
possibility  of  the  transferee  being 
misidentified  as  a  felon  or  other 
prohibited  person. 

(3)  After  the  transferee  has  executed 
the  Form  4473.  the  licensee: 

(i)  Shall  verify  the  identity  of  the 
transferee  by  examining  the 
identification  document  (as  defined  in 
§  178.11)  presented,  and  shall  note  on 
the  Form  4473  the  type  of  identification 
used: 

(ii)  Shall,  in  the  case  of  a  transferee 
who  is  an  ahan  legally  in  the  United 
States,  cause  the  tiansferoe  to  present 
documentation  establishing  that  the 
transferee  is  a  resident  of  the  State  (as 
defined  in  §  178.11)  in  which  the 
licensee's  business  premises  is  located, 
and  shall  note  on  the  form  the 
documentation  used.  Examples  of 
acceptable  documentation  include 
utility  bills  or  a  lease  agreement  which 
show  that  the  transferee  has  resided  in 
the  State  continuously  for  at  least  90 
days  prior  to  the  transfer  of  the  firearm; 
and 

(iii)  Shall  comply  with  the 
requirements  of  §  178.102  and  record  on 
the  form  the  date  on  which  the  licensee 
contacted  the  NICS,  as  well  as  any 
response  provided  by  the  system, 
including'any  identification  number 
provided  by  the  system. 

(4)  The  Ucensee  shaU  identify  the 
firearm  to  be  transferred  by  listing  on 
the  Form  4473  the  name  of  the 
manufecturer,  the  name  of  the  importer 
(if  any),  the  type,  model,  caliber  or 
gauge,  and  the  aerial  number  of  the 
firearm. 

(5)  The  Ucensee  shall  sign  and  date 
the  form  if  the  licensee  does  not  know 
or  have  reasonable  cause  to  beheve  that 
the  transferee  is  disqualified  by  law 
from  receiving  the  firearm  and  transfer 
the  firearm  described  on  the  Form  4473. 
•        •        •        •        • 

(f)  Form  4473  shall  be  submitted,  in 
dupUcate,  to  a  licensed  importer, 
Uoensed  inanufecturer,  or  licensed 
dealer  by  a  transferee  who  is  purchasing 
or  otherwise  acquiring  a  firearm  by 
other  than  an  over-the-counter 
transaction,  who  is  not  subject  to  the 
provisions  of  §  178.102(a),  and  who  is  a 
resident  of  the  State  in  which  the 


licensee's  business  premises  are  located. 


(Paragraph  (c)  approved  by  the  OHice  of 
Management  and  Budget  under  control 
number  1512-0544;  paragraph  (0  approved 
by  the  Office  of  Management  and  Budget 
under  control  number  1512-0130;  all  other 
recordkeeping  approved  by  the  Office  of 
Management  and  Budget  under  control 
number  1512-0129) 

1178.124a   [Amended] 

Par.  10.  Section  178.124a  is  amended 
by  removing  the  period  at  the  end  of  the 
introductory  text  of  paragraph  (e)  and 
adding  in  its  place  a  colon. 

f17a.128a    [AmaiNSadl 
*  Par.  11.  Section  178.125a  is  amended 
by  adding  "comply  with  the  provisions 
of  §  178.102  or"  after  the  phrase  "is  not 
required  to"  in  the  introductory  text  of 
paragraph  (a). 

Par.  12.  Section  178.129  is  amended 
by  revising  paragraph  (b).  by 
redesignating  paragraphs  (c).  (d).  and  (e) 
as  paragraphs  (d),  (e).  and  (0.  by  adding 
new  paragraph  (c),  and  by  revising  the 
parenthetical  text  at  the  end  of  the 
section  to  read  as  follows: 


|17a.129 


(b)  Firearms  transaction  record. 
Licensees  riiall  retain  each  Form  4473 
and  Form  4473(LV)  for  a  period  of  not 
less  than  20  yean  after  the  date  of  sale 
or  disposition.  Where  a  Ucensee  has 
initiated  a  NICS  check  for  a  proposed 
firearms  transaction,  but  the  sale, 
delivery,  or  transfer  of  the  firearm  is  not 
made,  the  licensee  shall  record  any 
transaction  number  on  the  Form  4473. 
and  retain  the  Form  4473  for  a  period 
of  not  less  than  5  3rears  after  the  date  of 
the  NICS  inquiry.  Forms  4473  shall  be 
retained  in  the  licmisee's  records  as 
provided  in  §  178.124(b):  Provided.  That 
Forms  4473  with  respect  to  which  a 
sale,  delivery  or  transfer  did  not  take 
place  shall  be  separately  retained  in 
alphabetical  (by  name  of  transferee)  or 
chronological  (by  date  of  transferee's 
certification)  order. 

(c)  Statement  of  intent  to  obtain  a 
handgun,  reports  of  multiple  sales  or 
other  disposition  of  pistols  and 
revolvers,  and  reports  of  theft  or  loss  of 
firearms.  Licensees  shall  retain  each 
Form  5300.35  (Statement  of  Intent  to 
Obtain  a  Handgun(s))  for  a  period  of  not 
less  than  5  years  after  notice  of  the 
intent  to  obtain  the  handgun  was 
forwarded  to  the  chief  law  enforcement 
officer,  as  defined  in  §  178.1S0(c). 
Licensees  shaU  retain  each  copy  of  Form 
3310.4  (Report  of  Multiple  Sale  or  Other 
Disposition  of  Pistols  and  Revolvers)  for 
a  period  of  not  less  than  5  years  after  the 


date  of  sale  or  other  disposition. 
Licensees  shall  retain  each  copy  of  Form 
3310.11  (Federal  Firearms  Licensee 
Theft/Loss  Report)  for  a  period  of  not 
less  than  5  years  after  the  date  the  theft 
or  loss  was  reported  to  ATF. 

(Paragraph  (b)  approved  by  the  Office  of 
Mam^ement  and  Budget  under  control 
number  1512-0544;  Paragraph  (c)  approved 
by  the  Office  of  Management  and  Budget 
tmder  control  numben  1512-0520, 1512- 
0006.  and  1512-0524;  Paragraph  (Q  approved 
by  the  Office  of  Management  and  Budget 
under  control  number  1512-0526;  all  other 
recordkeeping  approved  by  the  Office  of 
Management  and  Budget  imder  control 
number  1512-0129) 


1178.130 

Par.  13.  Section  178.130  is  removed. 

Par.  14.  Section  178.131  is  revised  to 
read  as  foUows: 

not 


f  178.131 

auli)act  to  a  MCS  check. 

(a)(1)  A  licensed  importer,  Ucensed 
manufecturer.  or  licensed  dealer  whose 
sale,  dehvery.  or  transfer  of  a  firearm  is 
made  pursuant  to  the  alternative 
provisions  of  §  178.102(d)  and  is  not 
subject  to  the  NICS  check  prescribed  by 
§  178.102(a)  shaU  mnintain  the  records 
required  by  paragraph  (a)  of  this  section. 

(2)  If  the  transfer  is  pursuant  to  a 
permit  or  license  in  accordance  with 

§  178.102(d)(1),  the  licensee  shall  either 
retain  a  copy  of  the  purchaser's  permit 
or  Ucense  and  attach  it  to  the  firearms 
transaction  record.  Form  4473.  or  record 
on  the  firearms  transaction  record.  Form 
4473.  any  identifying  number,  the  date 
of  issuance,  and  the  expiration  date  (if 
provided)  from  the  permit  or  Ucense. 

(3)  If  the  transfer  is  pursuant  to  a 
certification  by  ATF  in  accordance  with 
§§  178.102(d)(3)  and  178.150,  the 
licensee  shaU  maintain  the  certification 
as  part  of  the  records  required  to  be  kept 
under  this  subpart  and  for  the  period 
prescribed  for  the  retention  of  Form 
5300.35  in  §  178.129(c). 

(b)  The  requirements  of  this  section 
shall  be  in  addition  to  any  other 
recordkeeping  requirements  contained 
in  this  part. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  1512-0544) 

Par.  15.  Section  178.150  is  revised  to 
read  as  foUows: 

1178.150    Aitamadve  to  NICS  in  certain 
OeoQrapMcai  loottona. 

(a)  The  provisions  of  §  178.102(d)(3) 
shall  be  appUcable  when  the  Director 
has  certified  that  compUance  with  the 
provisions  of  §  178.102(aHl)  is 
impracticable  because: 

(1)  The  ratio  of  the  number  of  law 
enforcement  officera  of  the  State  in 
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which  the  transfer  is  to  occur  to  the 
number  of  square  miles  of  land  area  of 
the  State  does  not  exceed  0.0025; 

(2)  The  business  premises  of  the 
Ucensee  at  which  the  transfer  is  to  occur 
are  extremely  remote  in  relation  to  the 
chief  law  enforcement  officer;  and 

(3)  There  is  an  absence  of 
telecommunications  faciUties  in  the 
geographical  area  in  which  the  business 
premises  are  located. 

(b)  A  Ucensee  who  desires  to  obtain 
a  certification  under  this  section  shall 
submit  a  written  request  to  the  Director. 
Each  request  shaU  be  executed  under 
the  penalties  of  perjury  and  contain 
information  sufficient  for  the  Director  to 
make  such  certification.  Such 
information  shall  include  statistical 
data,  official  reports,  or  other  statements 
of  government  agencies  pertaining  to  the 
ratio  of  law  enforcement  officers  to  the 
nmnber  of  square  miles  of  land  area  of 


a  State  and  statements  of  government 
agencies  and  private  utiUty  companies 
regarding  the  absence  of 
telecommunications  faciUties  in  the 
geographical  area  in  which  the 
licensee's  business  premises  are  located. 

(c)  For  purposes  of  this  section  and 
§  178.129(c),  the  "chief  law  enforcement 
officer"  means  the  chief  of  poUce,  the 
sheriff,  or  an  equivalent  officer  or  the 
designee  of  any  such  individual. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  1512-0544) 

PART  179— MACHINE  GUNS, 
DESTRUCTIVE  DEVICES.  AND 
CERTAIN  OTHER  HREARMS 

Par.  16.  The  authority  citation  for  27 
CFR  part  179  continues  to  read  as 
follows: 

Authority:  26  U.S.C  7805. 


Par.  17.  Section  179.86  is  amended  by 
adding  a  sentence  at  the  end  of  the 
section  to  read  as  follows: 

S179J6    Action  on  application. 

*  *  *  In  addition  to  any  other  records 
checks  that  may  be  conducted  to 
determine  whether  the  transfer,  receipt, 
or  possession  of  a  firearm  would  place 
the  transferee  in  violation  of  law,  the 
Director  shaU  contact  the  National 
Instant  Criminal  Background  Chedi 
System. 

Signed:  October  1. 1998. 
loha  W.  Magaw, 
Director. 

Approved:  October  16, 1998. 
lohn  P.  Siaipeon, 

Deputy  Assistant  Secretary  (Regulatory.  Tariff 
and  Trade  Enforcement). 
|FR  Doc.  98-28986  Filed  10-26-98:  8:45  am) 
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-54078 
~54800 

-57289 
-57280 
-54104 
-54104 
-54104 
-54432 
-54432 


571. 

572 

574 

580 

585 

587 

595  »•..•«« 
1 146 


.52826. 53848.  54852. 
57088.57001.57638 

....-»»■■■■■«  ■■—.-«-.».-.  J^P^P 


.56832 

.52630 
.57001 
.57091 
.57091 


50CFR 

2 

10 - 

13. 
14. 


-52632 
.52832 


.52632 
.52832 


15 52832 

16-——! I— 52632 

17 52832. 52824.  53606. 

54938.  54956.  54972.  54975. 
56553.57610 
54016.  54022 
52832 


20.. 
21. 
22. 


.52632 


-50849 


23 52632 

216.-..—.....— ■52964.  50004 

217 56063. 57810 

227 52964.  55063.  56094. 

57610 

286 54078.  56339 

600 52984.  53313.  56004 

522 — 57588 

630 
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648 52639.  56867,  57622. 

57031 

660 .53313. 53317,  55668. 

56809 

679 52642.  52658.  52658. 

52985,  52966,  53318.  54381. 

'  54610.  54753.  56340.  55341. 

56342,  56095,  57255 


17 .53010.  53620.  53623. 

53631.  54660.  55839.  56128, 
56134.  57640,  57642 

20 53635,  54753.  56840 

222 -...53635 

227 53635.  56696 

286 .57093 

600 .52676 

630 54661.  55572.  57093 

644 „ 54433 

648 52676.  56366.  55357, 

56135 

649 „ .55357 

660 .53636 

678 57093 

679 S6601,  57094.  57996 


REMmOERS 

The  items  in  Ihis  list  were 
edMoriaRy  compiled  as  an  aid 
to  Federal  Register  users. 
Inclusion  or  exclusion  from 
this  ist  has  no  legal 
significanoe. 

RULES  GOING  INTO 
EFFECT  OCTOBER  29. 
1998 

ENVIRONMEIITAL 
PnOTECnON  AGENCY 

Superfund  program: 

National  oil  and  hazardous 
substances  contingency 

plan- 
National  priorities  list 
update;  pubished  &-29- 
98 
HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Children  and  Famillea 
AUiiiliiiatiallon 
Personal  Responsliility  and 
Worit  Opportunity 
Reconciliation  Act  of  1996; 
implementation: 
Welfare-to-work  grants;  data 
collection  and  reporting 
requirements  for  States 
'  and  Indnn  Tribes: 
published  10-29-98 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 

Food  and  Drug 
AdndnislfaUon 

Administralive  practice  arxl 
procedure: 
Internal  review  of  agency 

decisions;  published  6-16- 

98 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Inapedor  General  Offlce, 
Health  and  Human  Servloes 


Health  care  programs:  fraud 
and  abuse: 

■  Health  Insurance  Portability 
and  Accountability  Act- 
Medicare  and  State  health 
care  programs: 
exclusions;  legal 
auttwrities;  correction; 
published  10-29-98 

INTERIOR  DEPARTMENT 
Land  Management  Bureau 

Range  management 
Grazing  adminisiration — 
Alaska;  livestock; 
published  9-29-98 

TRANSPORTATION 
DEPARTMENT 

Federal  Aviation 
AdmlniatrMlon 

Airworthiness  du-ectives: 


Airbus;  pubished  9-24-08 
TRANSPORTATION 
DEPARTMENT 
reoarw  rngnwMy 


Seat  belts  use;  safety 
incentive  grants;  alocatnns 
based  on  Stale  seat  belt 
use  rales;  published  10-29- 
98 

TRANSPORTATION 

DEPARTMENT 

National  HH|hway  TraWc 

Safety  AdminiatialloR 

Seat  bete  use;  safety 
incentive  grants;  alocattons 
based  on  Slate  seat  belt 
use  rates;  published  10-29- 
98 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 
Agricultural  Marlcaling 


Kiwifruit  grown 

CaKfomia;  corrwnents  due  by 
11-3-98;  published  9-3-98 
SoytMan  promctton  aiKl 

research  program; 

comments  due  t>y  11-3-98; 

published  9-4-98 

AGRICULTURE 
DEPARTMENT 
Anknal  and  Plant  Health 
inepection  Service 
Interstate  transportation  of 
animals  and  animal  products 
(quarantine): 
BruceHosis  in  cattle  and 
bisor>— 

Procedures  for  retaining 
class  free  State  status; 
comments  due  by  11-2- 
98;  published  9-17-98 
Plant-related  quarantine, 
foreign: 

Orchids  in  growing  media; 
comments  due  by  11-2- 
98;  published  9-1-98 

AGRICULTURE 
DEPARTMENT 

Aerial  photographK 
reproductkxis;  fee  schedule; 
comments  due  t>y  11-6-98; 
published  10-7-98 

COMMERCE  DEPARTMENT 

Grants  and  agreements  with 
institutnns  of  higtier 
educatnn.  hospitals,  other 
non-profit  and  commercial 
organizations;  uniform 
administrative  requirements; 
comments  due  by  11-3-98; 
published  9-4-98 

COMMERCE  DEPARTMENT 

Export  Administration 

Bureau 

Export  licensing: 


Commerce  conbol 
Encryption  items 
trartsferred  Irom  U.S. 
MunHions  List  to 
CoiTwneioe  Control  List; 
comments  due  by  11-6- 
98;  published  9-22-98 
COMMERCE  DEPARTMBIT 


Endangered  and  threaleried- 


Sea  turtle  conservation; 


requirements — 
Turtle  exduder  devices; 
commertt  due  by  11-6- 
96;  pubished  10-14-98 
Fishery  consenolion  and 
management 
West  Coast  States  and 
Western  Pacific 


Pacific  Coast  groundfish; 
comments  due  ty  ll-S- 
98;  published  1&8-98 

CORPORATION  FOR 
NATIONAL  AND 
COMMUNITY  SERVICE 

Foster  grandparent  program; 

comments  due  l>y  1 1-2-98; 

published  9-3-88 
Retired  and  senor  volunteer 

program;  comments  due  tiy 

1 1-2-98;  published  9-3-98 
Senior  compannn  program; 

comments  due  by  1 1-2-98; 

published  9-3-98 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  poMants.  hazardous; 
national  emission  standards: 
Ferroaloys  production; 
comments  due  t>y  11-4- 
98;  published  10-13-98 
Air  quality  implementation 
plans;  VAVapproval  and 
promulgaiion;  various 
States;  air  quality  planning 
purposes;  designatnn  of 
areas: 

Connecticut  comments  due 
by  11-4-98;  published  10- 
5-98 
Drinking  water 
National  primary  and 
secondary  drinking  water 
regulations — 
Chenvcal  and 
microbiotogical 
contaminanls;  analytical 
methods  for  comptance 
determinations; 
comments  due  t>y  11-2- 
98;  pubished  9^-96 

Chenwal  arxl 
microtiialogical 
contaminants;  analyttoal 
methods  for  compfance 
determinations; 
commerts  due  by  11•2- 
98;  pubished  9-3-96 


PesUcktet;  toierwioes  in  tood. 
animal  feeds,  and  raw 
agriciilural  cunHixxfllies: 
Alder  bark;  oommerte  due 
by  11-4-98;  pubished  10- 
&8e 
Styerfund  programs: 
Naional  oil  and  hazardous 
substances  corttngercy 


Nation^  priorities  list 


by  11-2-88;  pubished 
10-2-98 

FEDERAL 
COMMUNtCATIONS 


Common  carrier  services: 

Salalite  communicalions— 
18GHz  frequerx^y  barxl 
ledesignntion,  Ijlankel 
icensing  of  galeiitc 
Earth  stations,  arxl 
aiocaion  of  addMonal 
spectrum  for  txoadcast 


ouiixneiO  due  t>y  ii-5- 
98;  pubished  10«-98 
Organiration.  furK:ior».  and 
authority  delegations: 
Wireless  commuracalions 


Gettysburg.  PA.  reference 
facSty  ctosing;  biennial 
regutalory  review; 
corrwnents  due  tiy  11-6- 
98;  pubished  10-6-98 
Radio  stations;  table  of 


Georgia;  comments  due  t>y 

11-2-98;  pubished  9-17- 

98 
luissouri;  comments  due  tiy 

11-2-98;  pubished  9-17- 

98 
f4ew  Mexico;  comments  due 

by  11-2-98;  pubished  9- 

17-96 
Texas;  corrwnents  due  t>y 

11-2-98;  pubished  9-17- 

98 

HEALTH  AND  ffUMAN 
SERVICES  DEPARTMENT 


Medcaly  undersen«d 
populatwns  arxl  health 
professional  shortage  areas; 
designation  process 
consoidation:  comments 
due  by  11-2-98;  pubished 
9-1-98 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 

Ifiapactor  Genaral  Offioe. 
Health  and  Human  Sarvlcea 


Health  care  programs;  fraud 
and  atxjse: 

Heatti  Insurance  PortabOly 
and  AccountebMy  Act— 
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Medicara  and  State  health 
care  progrefns;  anti- 
fraud  and  abuse 
authority  increase 
through  exclusion  and 
civil  money  penalty 
provisions;  corrwnents 
due  t>y  11-2-98; 
pubHahed  9-2-98 

JUSTICE  DEPARTMENT 

ImmtgralkNt  and 

Nalucaiizalion  SanHoe 


Alierw— 
Surrender  of  aliens 
ordered  removed  from 
U.S.;  comments  due  by 
11-3-98;  published  9-4- 
98 
LABOR  DEPARTMENT 


Coal  and  metal  and  nonmetal 
mine  safety  and  heaNh: 
Underground  mines 
Lighling  equipmerM.  coal 
dust/rock  dust 
analy2ers,  and  methane 
detectors;  regulations 
improved  and 


due  by  11-2-98; 

published  9-3-98 
Coal  mine  safety  and  heallti: 
Underground  mines 
Approved  txwks  and 

reeords;  regulations 

improved  and 

eliminated;  comments 

due  by  11-2-98; 

published  9-3-96 
Coal  mine  respirable  dust 

samplers;  caliiraliort 

and  maintenance 

procedures;  regulations 

improved  and 

eliminated;  comments 

due  t>y  11-2-98: 

published  9-3-98 

POSTAL  SERVICE 

Domestic  Mail  Manual: 
Commercial  mail  receiving 

agency;  delivery  of  mail; 

procedure  clarification; 

comments  due  t>y  11-2- 

98;  published  9-2-96 
Postage  meters  manufacture 

and  use 

Postal  security  devices 
arx)  indicia  (postmarks) 
specifications; 


comments  due  t>y  1 1  -2- 
98:  pubished  9-2-86 

SECURITIES  AND 
EXCHANGE  COMMISSION 

Securities: 
Securities  depository 
accounts;  increased 
efficiency  and  certainty  in 
processing  of 
reorganization  events, 
tender  offers,  and 
exchange  offers; 
comments  due  by  11-3- 
98;  published  9-4-98 

TRANSPORTATION 

DEPARTMENT 

Coest  QiMfd 

Ports  and  waterways  safety: 
Cleveland  Harbor,  OH; 
regulated  nevigatton  area; 
comments  due  t>y  11-5- 
98:  published  8-7-98 

Vessel  documentation  and 
meagurement 

Undocuntenlad  barges  over 
100  groas  tons; 
mandatory  nuiAieiing 
system;  comments  due  by 
11-3r9e;  pubNshM  7-6-98 

TRANSPORTATION 

DEPARTMENT 


comments  due  by  11-2- 
96;  pubished  tO-1-96 

TRANSPORTATIOIt 

DEPARTMENT 


Airmen  certiticalion: 

Mechanics  and  repairmert; 
cerliftoatfon  artd  training 
requironiania,  commor4s 
due  by  11-6-96;  pubNahed 
7-9-96 

Pilots,  flight  instructors,  and 
grourxj  irtstructors  outside 
U.S.;  licensing  and 
training;  comments  due  by 
11-4-98;  published  10-5- 
98 
Airworthiness  directives: 

Boeing;  convnents  due  by 
11-2-98;  published  9-2-98 

Bombardter  comments  due 
by  11-2-98;  published  10- 
2-98 

Gulfstream;  comments  due 
by  11-2-98;  published  9-3- 
98 

McOonneN  Douglas; 
comments  due  by  11-2- 
98;  published  9-3-98 


l^lew  Piper  Aircraft.  Inc.; 
comments  due  by  11-5- 
98;  published  9-24-98 
Pratt  &  Whitney;  comments 
due  by  11-2-98;  published 
9-2-98 
Saab;  comments  due  t>y  11- 
2-98:  published  10-2-98 
Class  D  and  Class  E 
airspace;  comments  due  t>y 
11-2-98;  published  10-2-98 
Class  E  airspace;  comments 
due  by  11-2-98;  published 
10-2-98 
VCR  Federal  ainways; 
comments  due  by  11-4-98; 
published  10-&«8 
TRANSPORTATION 
DEPARTMENT 


AdtnifilatrBtlOfi 
Motor  carrier  safety  starxlards: 
Driver  quaUfwations — 
Modteal  examinatkxi 

certificates;  comments 

due  by  11-3-98; 

published  8-5-98 
TRANSPORTATION 
DEPARTMENT 
PwUonw  HiQnwsy  TriniG 
SflMir  Admlntalrallon 

Motor  vehk:ie  safety 
standards: 

Lamps,  reflective  devices, 
and  associated 
equipment 

Daytime- runnif^  lampec 
glare  reductkxi; 
comments  due  t>y  11-6- 
96:  published  9-1 6-96 
TREASURY  DEPARTMENT 


Excise  taxes: 
Ctwritable  organizattons 

qualifk:ation  requirements; 

excess  twnefit 

transactkxn;  comments 

due  by  11-2-98;  published 

8-4-98 
TREASURY  DEPARTMENT 
Government  Securities  Act; 
implementatkxi: 
Brokers  and  dealers 

reporting  requirement; 

Year  2000  oompliarK»; 

comments  due  liy  11-4- 

98;  published  10-5-98 

LIST  OF  PUBLIC  LAWS 

This  is  a  continuing  list  of 
put)lic  bins  from  the  current 


sessNXi  of  Congress  wt«ch 
have  become  Federal  laws.  It 
may  be  used  in  coniunctkxi 
with  "PLUS"  (PublK  Laws 
Update  Service)  on  202-623- 
6641.  This  list  is  also 
available  online  at  WpJt 
www.nara.gov/fedreg. 

The  text  of  laws  is  not 
published  in  the  Federal 
neglilsf  but  may  be  ordered 
in  "slip  law"  (indivklual 
pamphlet)  form  from  the 
Superintendent  of  Documents, 
U.S.  Government  Printing 
Offtoe.  Washington.  DC  20402 
(phone,  202-512-1808).  The 
text  will  also  be  made 
available  on  the  Internet  from 
GPO  Access  at  MtpJI 
www.access.gpo.gov/su_docs/. 
Some  laws  may  not  yet  be 
available. 

H.R.  261«P.L  106-478 

Charter  Scfwol  Expenskm  Act 
of  1998  (Oct  22,  1998:  112 
StaL2662) 

KR.  166WP.L  106-279 

Mount  SL  Helens  Natkxul 
Volcanic  Monument 
Completkxi  Act  (Oct.  23,    .. 
1998;  112  Stat.  2690) 


Last  Ltat 


28.  1 


PubHe  LavM  Electionic 
Notiflcatton  Sanrioe 
(PENS) 


PENS  is  a  free  electronic  mail 
notifttatnn  service  of  newly 
enacted  pMHc  laws.  To 
subecrit)e,  send  E-mail  to 
Ilstproo9(ucfcy.fed.gov  with 
9ne  text  message:  ^---^ 

aubacriba  PUBLAW8-L  Your 
Name. 

Note:  This  service  is  strictly 
for  E-mail  notifKatkm  of  new 
put)lic  laws.  The  text  of  laws 
is  not  matabie  ttvough  ttws 
service.  PENS  cannot  resporxl 
to  specifk:  inquiries  sent  to 
this  address. 
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AttcntkMi:  Federal  Agendes 
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Took  on  its  Website  to  help  you  comply  with  the 
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DEPARTMENT  OF  AGRICULTURE 
Rural  Utilltiee  Service 
7  CFR  Paris  1724  and  1726 
RIN  0672-AB42 

Dectilc  PfOQram  StandartJ  Contract 


AQENCV:  Rural  Utilities  Seivice.  USDA. 
action:  Final  rule. 


r:  The  Rural  Utilities  Service 
(RUS)  is  amending  its  regulations  to 
change  the  manner  in  which  it 
publishes  the  standard  forms  of 
contracts  that  borrowere  are  required  to 
use  when  contracting  for  ccmstruction. 
procurement,  engineering  services,  or 
architectural  services  financed  through 
loans  made  or  guaranteed  by  RUS.  The 
required  contract  forms  are  currently 
published  in  text  format  in  the  Code  of 
Federal  Regulations  (CFR).  This  final 
rule  would  eliminate  this  unnecessaiy 
and  burdensome  publication  in  the  CFR. 

DATES:  Effective  October  30. 1998. 
FOR  FURTHER  MFORMATION  CONTACT:  F. 

Lamont  Heppe.  Jr.,  Director.  Program 
Development  and  Regulatory  Aiialysis, 
Rural  Utilities  Service,  U.S.  Department 
of  Agriculture.  Stop  1522, 1400 
Independence  Avenue.  SW., 
Washington,  DC  20250-1522. 
Telephone:  (202)  720-9550.  FAX:  (202) 
720-4120.  E-mail:  fheppeOrus.usda.gov. 
SUPPiaefTARY  MFORMATION: 

ExecutiTe  Order  12372 

This  final  rule  is  excluded  bom  the 
scope  of  Executive  Order  12372, 
Intergovernmental  Consultation,  which 
may  require  consultation  with  State  and 
local  officials.  A  notice  of  final  rule 
entitled  "Department  Programs  and 
Activities  Ewiluded  bom  Executive 
Order  12372,"  (50  PR  47034)  exempted 
RUS  loans  and  loan  guarantees  bom 
coverage  under  this  order. 


Executive  Order  12866 

This  final  rule  has  been  determined  to 
be  not  significant  fat  the  purposes  of 
Executive  Order  12866  and,  therefore, 
has  not  been  reviewed  by  the  Office  of 
Management  and  Budget  (OMB). 

Executive  Order  12988 

This  final  rule  has  been  reviewed 
under  Executive  Order  12988,  Qvil 
Justice  Reform.  RUS  has  determined 
that  this  rule  meets  the  applicable 
standards  provided  in  section  3  of  the 
Executive  Order.  In  additicm,  all  state 
and  local  laws  and  regulaticHis  that  are 
in  conflict  with  this  rule  will  be 
preempted.  No  retroactive  effect  will  be 
given  to  this  rule  and  in  accordance 
with  §  212(e)  of  the  Department  of 
Agriculture  Reorganization  Act  of  1994 
(7  U.S.C  §  6912(e))  administrative 
appeal  {HYxxduires,  if  any,  must  be 
exhausted  before  an  action  against  the 
Department  or  its  agencies  may  be 
initiated. 

Regolatocy  FlexibUity  Ad  Geitificatiaa 

The  Administrator  of  RUS  has 
determined  that  this  rule  will  not  have 
significant  impact  on  a  substantial 
niunber  of  small  entities  defined  in  the 
Regulatory  Flexibility  Act  (5  U.S.C  601 
et  seq.),  and  therefore,  the  Regulatory 
Flexibility  Act  does  not  apply  to  this 
rule. 

NatkMial  Envirmunental  Policy  Ad 
Certification 

The  Administrator  of  RUS  has 
determined  that  this  final  rule  will  not 
significantly  affsct  the  quality  of  the 
human  environment  as  defined  by  the 
National  Enviromnental  Policy  Ad  of 
1969  (42  U.S.C  4321  et  seq.).  Tlterefore, 
this  action  does  not  require  an 
environmental  impad  statement  or 
assessment. 

Catalog  of  Federal  Domestic  Asaietanre 

The  program  described  by  this  final 
rule  is  listed  in  the  Catalog  of  Federal 
Domestic  Assistance  programs  imder 
No.  10.850,  Rural  Electrification  Loans 
and  Loan  Guarantees.  This  catalog  is 
available  on  a  subscription  basis  from 
the  Superintendoit  of  Documents,  the 
United  States  Government  Printing 
Office,  Washington,  DC  20402-9325, 
telephone  numJber  (202)  512-1800. 


lafofination  Cirfledion  and 


The  recordkeeping  and  reporting 
burdens  contained  in  this  final  rule 
have  been  submitted  to  OMB  for 
approval.  The  paperworii  contained  in 
this  rule  will  not  be  effective  until 
approved  by  OMB. 

Send  questions  or  comments 
regarding  any  aqied  of  this  collecticm  of 
informatirai,  including  suggestions  for 
reducing  the  burden,  to  F.  Lamont 
Heppe,  Jr.,  Diredor.  Program 
Development  and  Regulatny  Aiudysis. 
Rural  IJtilities  Service.  U.S.  Department 
of  Agriculture.  Stop  1522. 1400 
Independence  Avenue.  SW., 
Washington,  DC  20250-1522. 

Unfunded  Mandates 

This  final  rule  contains  no  Fedoal 
mandates  (under  the  regulatofy 
provisicm  of  Title  D  of  ti^e  Unfonded 
Mandates  Reform  Ad  of  1995)  for  State, 
local,  and  tribal  governments  or  the 
private  sedor.  Thus,  this  final  rule  is 
not  subjed  to  the  requirements  of 
sections  202  and  205  of  tbe  Unfunded 
Mandates  Reform  Ad  of  1995. 

Beckgroond 

RUS  will  change  the  manner  in  which 
it  publishes  the  standard  fanas  of 
oimtrads  that  borrowers  are  required  to 
use  when  contracting  Cor  construction, 
procurement,  ardutedural.  or 
engineering  services  financed  through 
loans  made  or  guaranteed  by  RUS. 

The  standard  loan  agreement  between 
RUS  and  its  bonowen  provides  that,  in 
aooordance  with  appliable  RUS 
regulations,  the  boRower  shall  use 
standard  forms  of  ccmtrads  prmnulgated 
by  RUS  far  construction,  procuremoit. 
engineering  services,  and  architectural 
services  financed  by  a  loan  made  or 
guaranteed  by  RUS.  See  sedioo  5.16  of 
appendix  A  to  subpart  C  to  part  1718.. 
RUS  currently  implements  these 
provisions  of  its  loan  agreement  throu^ 
parts  1724  and  1726  which  generally 
praaoibe  whea  and  how  bonowers  are 
required  to  use  RUS  standard  form 
contracts  and  identify  the  standard 
contrad  forms  to  be  used.  Title  7  CFR 
part  1724  covers  mgineoing  and 
ardiitectural  services  contrad  forms, 
and  7  CFR  part  1726  covers  construction 
and  procuranent  contrad  forms. 

The  required  standard  contrad  forms 
currently  are  published  in  full  text 
format  in  title  7  of  the  CFR  (see.  e.g.. 
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$§  1724.74-1724.76  and  §  §  1726.312- 
1726.352.)  RUS  also  publishes  fonns  of 
contracts  which  serve  as  guidance  to 
borrowers  and  which  borrowers  may 
use  at  their  discretion.  All  of  these 
forms  are  available,  in  a  format  suitable 
for  use  as  a  contract,  from  RUS  or  the 
Government  Printing  Office  (GPO).  as 
provided  in  §  1724.70  and  §  1726.300.  If 
an  RUS  borrower  is  required  by  part 
1724  or  1726  to  use  a  form  of  contract, 
the  borrower  must  use  the  contract  form 
in  that  format  available  from  RUS  or 
GPO.  RUS  believes  that  the  current 
system  of  publishing  the  complete  text 
of  the  contract  forms  in  the  CFR  is 
unnecessary  and  that,  consistent  with 
the  agency's  objective  to  streamline 
regulatory  text  and  to  provide 
borrowers'  with  a  user  friendly 
regulatory  system,  the  complete  text  of 
the  required  contract  forms  should  no 
longer  be  published  in  the  CFR. 

lather  tnan  pubUsh  the  complete  text 
of  the  standard  contract  forms  in  the 
CFR.  RUS  will  identify  in  §  1724.74  and 
§  1726.304  all  required  contract  forms 
by  nimiber.  issue  date.  name,  piupose. 
and  source.  To  the  extent  that  RUS  may 
be  required  to  publish  its  forms  of 
contract  pursuant  to  section  552(a)  of 
the  Administrative  Procedure  Act  (APA) 
(5  U.S.C.  552(a))  or  otherwise,  such 
requirement  is  met  by  the  identification 
of  the  standard  contract  forms  in  parts 
1724  and  1726.  Moreover.  RUS  provides 
all  borrowers  with  actual  notice  of  the 
forms  of  contract  they  are  required  to 
use  in  contracting.  As  the  rule  states  in 
$  1724.73  and  $  1726.303.  upon  initially 
entering  into  a  loan  agreement  with 
RUS,  borrowers  are  provided  with 
copies  of  contract  forms.  Thereafter, 
should  RUS  promulgate  new  or  revised 
standard  contract  form(s).  following  the 
procedures  discussed  tielow,  RUS  will 
revise  the  list  of  standard  forms  as  set 
forth  in  §  1724.74  or  $  1726.304  or  both 
and  send  the  new  or  revised  standard 
forms  to  all  affected  borrowers  by 
regular  or  electronic  mail.  Borrowers,  as 
well  as  the  public,  can  obtain  copies  of 
all  standard  contract  forms  bom  RUS  or 
GPO. 

In  addition  to  identiMng  standard 
forms  and  eliminating  mil  publication 
of  the  text  of  each  standard  contract 
form  in  the  CFR.  RUS  will  clarify  the 
procedures  that  will  be  followed  when 
RUS  promulgates  a  new  or  revised 
standard  contract  form.  To  the  extent 
that  RUS  is  required  by  section  553  of 
the  APA  (5  U.S.C.  553)  or  otherwise  to 
provide  notice  in  the  PR  and  an 
opportunity  for  public  comment  in 
promulgating  standard  contract  forms. 
RUS  will  publish  a  PR  notice  of 
rulemaking  annotmcing,  as  appropriate, 
a  revision  in.  or  a  proposal  to  revise  the 


list  of  standard  contract  forms  set  forth 
in  sections  1724.74  or  1726.304  or  both. 
The  revision  may  change  the  existing 
list  by.  for  example,  identifying  a  new 
required  contract  form  or  changing  the 
issuance  date  of  a  listed  form.  The 
supplementary  information  section  of 
the  PR  notice  will  describe  the 
substantive  change  in  the  identified 
standard  contract  form  and  may  append 
the  standard  contract  form  or  relevant 
portions  thereof.  As  appropriate,  the 
notice  will  provide  an  opportunity  for 
interested  persons  to  provide  comments. 
A  copy  of  each  such  Federal  Register 
notice  will  be  sent  by  regular  or 
electronic  mail  to  all  borrowers. 

Finally,  this  final  rule  clarifies  certain 
aspects  of  the  requirement  that 
borrowers  use  RUS  standard  forms  of 
contract.  Absent  a  waiver  by  RUS. 
borrowers  are  required  to  use  those 
standard  forms  in  effect  as  of  the  date 
the  borrower  issues  bid  package  to 
bidders.  Borrowers  can  determine  the 
appropriate  standard  form  based  on  the 
issuance  date  of  the  form  as  identified 
by  the  most  recently  pubUshed  list  set 
forth  in  §  1724.74  and  §  1726.304.  RUS 
may  waive  for  good  cause,  on  a  case  by 
case  basis,  the  requirement  to  use  RUS 
standard  forms  of  contracts  pursuant  to 
procedures  set  forth  in  the  regulation.  A 
failure  on  the  part  of  the  borrower  to  use 
standard  forms  of  contracts  as 
prescritied  in  parts  1724  or  1726  is  a 
violation  of  the  terms  of  its  loan 
agreement  «vith  RUS  and  RUS  may 
exercise  any  and  all  remedies  available 
under  the  terms  of  the  agreement  or 
otherwise.  Consistent  with  the  changes 
discussed  above.  RUS  is  amending  those 
sections  of  existing  regulations  that 
ciurently  set  forth  the  full  text  of 
contracts  for  the  purpose  of  deleting 
such  text.  Deletion  of  the  full  text  from 
the  CFR  will  not  affect  the  requirement 
that  borrowers  use  the  prescribed  forms 
of  contracts.  The  rule  also  relocates  and 
makes  minor  revisions  to  information 
regarding  contractors  bonds  and  interest 
on  overdue  accounts. 

ListofSubfacto 

7  CFR  Part  1724 

Electric  power.  Loan  programs — 
energy.  Reporting  and  recordkeeping 
requirements.  Rural  areas. 

7  CFR  Part  1726 

Electric  power.  Loan  programs- 
energy.  Rei>orting  and  recordkeeping 
requirements.  Riual  areas. 

Accordingly.  7  CFR  Chapter  XVD  is 
amended  as  follows: 


PART  1724— ELECTRIC 
ENQINEERMQ,  ARCHTTECTURAL 
SERVICES  AND  DESIGN  POUaES 
AND  PROCEDURES 

1.  The  authority  citation  for  part  1724 
continues  to  read  as  follows: 

Aadiority:  7  U.S.C  901  el  aeq..  1921  et 
seq.,  6941  et  seq. 

2.  Section  1724.3  is  amended  by 
adding  definitions  in  alphabetical  order 
to  read  as  follows: 

f  17244    DennMons. 

•  •        •        •        • 

GPO  means  Government  Printing 
Office. 

•  •        •        •        • 

RE  Act  means  the  Rural  Electrification 
Act  of  1936  as  amended  (7  U.S.C.  901 
et  seq.). 

RUS  means  Rural  Utilities  Service 

•  •        •        •        • 

3.  Section  1724.10  is  added  to  subpart 
A  to  read  as  follows: 

11724.10   Standard  forms  ofoontrwtsfor^ 


The  standard  loan  agreement  between 
RUS  and  its  borrowers  provides  that,  in 
accordance  with  applicable  RUS 
regulations  in  this  diapter.  the  borrower 
shall  use  standard  forms  of  contracts 
promulgated  by  RUS  for  construction, 
procurement,  engineering  services,  and 
architectural  services  financed  by  a  loan 
made  or  guaranteed  by  RUS.  This  part 
implements  these  provisions  of  the  RUS 
loan  agreement.  Subparts  A  through  E  of 
this  part  prescribe  when  and  how 
borrowers  are  required  to  use  RUS 
standard  forms  of  contracts  for 
engineering  and  architectural  services. 
Subpart  F  of  this  part  prescribes  the 
procedures  that  RUS  follows  in 
promulgating  standard  contract  forms 
and  identifies  those  contract  forms  that 
borrowen  are  required  to  use  for 
engineering  and  architecttirel  services. 

4.  Section  1724.70  is  revised  to  read 
as  follows: 

f  1724.70    Slandaid  forma  of  oonlracts  for 


(a)  General.  The  standard  loan 
agreement  between  RUS  and  its 
borrowen  provides  that,  in  accordance 
with  applicable  RUS  regulations  in  this 
chapter,  the  borrower  shall  use  standard 
forms  of  contract  promulgated  by  RUS 
for  construction,  procurement, 
engineering  services,  and  architectural 
services  financed  by  a  loan  made  or 
guaranteed  by  RUS.  (See  section  5.16  of 
appendix  A  to  subpart  C  of  part  1718  of 
this  chapter.)  This  subpart  prescribes 
RUS  procedures  in  promulgating 
electric  program  standard  contract  forms 
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and  identifies  those  forms  that 
borrowers  are  required  to  use. 

(b)  Contract  fonns.  RUS  promulgates 
standard  contract  forms,  identified  in 
the  List  of  Required  Contract  Forms, 
§  1724.74(c),  that  borrowers  are  required 
to  use  in  accordance  with  the  provisions 
of  this  part.  In  addition.  RUS 
promulgates  standard  contract  forms 
identified  in  the  List  of  Guidance 
Contract  Forms  contained  in 
§  1724.74(c)  that  the  borrowers  may  but 
are  not  required  to  use  in  the  planning, 
design,  and  construction  of  their  electric 
systems.  Borrowers  are  not  required  to 
use  these  guidance  contract  forms  in  the 
absence  of  an  agreement  to  do  so. 

5.  Section  1724.71  is  revised  to  read 
as  follows: 

11724.71    Dorrowf  contractual 


(a)  Loan  agreement.  As  a  condition  of 
a  loan  or  loan  guarantee  under  the  RE 
Act.  borrowers  are  normally  required  to 
enter  into  RUS  loan  agreemraits 
pursuant  to  which  the  borrower  agrees 
to  use  RUS  standard  forms  of  contracts 
for  construction,  procurement, 
engineering  services  and  architectural 
services  financed  in  whole  or  in  part  by 
the  RUS  loan.  Nonnally.  this  obligation 
is  contained  in  section  5.16  of  the  loan 
contract  To  comply  %vith  the  provisions 
of  the  loan  agreements  as  implemented 
by  this  part,  borrowers  must  use  those 
forms  of  contract  (hereinafter  sometimes 
called  "listed  contract  forms") 
identified  in  the  List  of  Required 
Standard  Contract  Forms  contained  in 

S  1724.74(c). 

(b)  Compliance.  If  a  borrower  is 
required  by  this  part  to  use  a  listed 
contract  form,  the  borrower  shall  use  the 
listed  contract  form  in  the  format 
available  from  RUS.  llie  forms  shall  not 
be  retyped,  changed,  modified,  or 
altered  in  any  manner  not  specifically 
authorized  in  this  part  or  approved  by 
RUS  in  writing.  Any  modifications 
approved  by  RUS  must  be  clearly  shown 
so  as  to  indicate  the  difference  from  the 
listed  ccmtract  form.  Electronic 
reproduction  is  not  acceptable. 

(c)  Amendment.  Where  a  borrower 
has  entered  into  a  contract  in  the  form 
required  by  this  part,  no  change  may  be 
made  in  the  terms  of  the  contract,  by 
amendment,  waiver  ta  otherwise, 
without  the  prior  written  approval  of 
RUS. 

(d)  IVofver.  RUS  may  waive  for  good 
cause,  on  a  case  by  case  basis,  the 
requirements  imposed  on  a  borrower 
pursuant  to  this  part.  Borrowers  seeking 
a  waiver  by  RUS  must  provide  RUS 
with  a  written  request  explaining  the 
need  for  the  Mraiver. 


(e)  Violations.  A  failiue  on  the  part  of 
the  borrower  to  use  listed  contracts  as 
prescribed  in  this  part  is  a  violation  of 
the  terms  of  its  loan  agreement  with 
RUS  and  RUS  may  exercise  any  and  all 
remedies  available  under  the  terms  of 
the  agreement  or  otherwise. 

6.  Section  1724.72  is  added  to  read  as 
follows: 


{1724.72    NoOoaandpubNcalionof 


8.  Section  1724.74  is  revised  to  read 
as  follows: 


f  1724.74    UstOf 


(a)  Notice.  Upon  initially  entering  into 
a  loan  agreement  with  RUS,  borrowers 
will  be  provided  with  all  listed  contract 
forms.  'Thereafter,  new  or  revised  listed 
contract  forms  promulgated  by  RUS. 
including  RUS  approved  exceptions  and 
alternatives,  will  be  sent  by  regular  or 
electronic  mail  to  the  address  of  the 
borrower  as  identified  ui  its  loan 
agreement  with  RUS. 

(b)  Availability.  Listed  contract  forms 
are  published  by  RUS.  Interested  parties 
may  obtain  the  forms  from:  Rural 
Utilities  Service.  Program  Develc^ment 
and  Regulatory  Analysis.  U.S. 
Department  of  Agriculture.  Stop  1522. 
1400  Independence  Avenue.  SW.  Stop 
1522.  Washington.  DC  20250-1522, 
telephone  number  (202)  720-8674.  The 
list  of  contract  forms  can  be  found  in 

§  1724.74(c),  List  of  Required  Contract 
Forms. 

7.  Section  1724.73  is  added  to  read  as 
follows: 

f  1724.73    Promuigallon  Of  new  or  revlaad 


RUS  may.  frtim  time  to  time, 
undertake  to  promulgate  new  contract 
forms  or  revise  or  eliminate  existing 
contract  forms.  In  so  doing.  RUS  shall 
publish  notice  of  rulemaldJog  in  the 
Federal  Register  annoimcing,  as 
appropriate,  a  revision  in,  or  a  proposal 
to  amend  §  1724.74.  List  of  Electric 
Program  Standard  Contract  Forms.  The 
amendment  may  change  the  existing 
identification  of  a  listed  contract  form; 
for  example,  changing  the  issuance  date 
of  a  listed  contract  form  or  by 
identifying  a  new  required  contract 
form.  "The  notice  of  rulemaking  will 
describe  the  new  standard  contract  form 
or  the  substantive  change  in  the  listed 
contract  form,  as  the  case  may  be.  and 
the  issues  involved.  The  standard 
contract  form  or  relevant  portions 
thereof  may  be  appended  to  the 
supplementary  information  section  of 
the  notice  of  rulemaking.  As 
appropriate,  the  notice  of  rulemaking 
shall  provide  an  oppmtimity  for 
intermted  persons  to  provide  comments. 
A  copy  of  each  such  Federal  Register 
document  shall  be  sent  by  regular  or 
electronic  mail  to  all  borrowers. 


(a)  General.  The  following  is  a  list  of 
RUS  electric  program  standard  contract 
forms  for  architectural  and  engineering 
services.  Paragraph  (c)  of  this  section 
contains  the  list  of  required  contract 
forms,  i.e.,  those  forms  of  contracts  that 
IxHTOwers  are  required  to  use  by  the 
terms  of  their  RUS  loan  agreements  as 
implemented  by  the  provisions  of  this 
part.  Paragraph  (d)  of  this  section 
contains  the  list  of  guidance  contract 
forms.  I.e.,  those  forms  of  amtracts 
provided  as  guidance  to  borrowers  in 
the  planning,  design,  and  construction 
of  their  systems.  All  of  these  forms  are 
available  from  RUS.  See  §  1724.72(b)  for 
availabihty  of  these  forms. 

(b)  Issuance  date.  Where  required  by 
this  part  to  use  a  standard  form  of 
contract  in  connection  with  RUS 
financing,  the  borrower  shall  use  that 
tona  identified  by  issuance  date  in  the 
List  of  Required  Contract  Forms  in 
paragraph  (c)  of  this  section,  as  most 
recently  published  as  of  the  date  the 
borrower  executes  the  contract. 

(c)  List  of  required  contract  forms.  (1) 
RUS  Form  211.  Rev.  6-98.  Engineering 
Service  Contract  for  the  Design  and 
Construction  of  a  Generating  Plant.  This 
form  is  used  for  engineering  services  for 
generating  plant  construction. 

(2)  RUS  Fcwm  220.  Rev.  5-98. 
Architectural  SCTvioes  Contract.  This 
form  is  used  for  architectural  services 
for  building  construction. 

(3)  RUS  Form  236,  Rev.  6-98. 
Engineering  Service  Contract — Electric 
System  Design  and  Construction.  This 
form  is  used  for  engineering  services  for 
distribution,  transmission,  substation, 
and  communications  and  ocmtrol 
CMalities. 

(d)  List  of  guidance  contract  forms.  (1) 
RUS  Form  179.  Rev.  »-66.  Architects 
and  Engineers  Qualifications.  This  form 
is  used  to  dociunent  architects  and 
engineen  qualifications. 

(2)  RUS  Form  215,  Rev.  5-67, 
Ei^gineering  Service  Contract — System 
Planning.  'Iliis  form  is  used  for 
engineering  services  for  system 
planning. 

(3)  RUS  Form  234,  Rev.  3-57.  Final 
Statement  of  Engineering  Fee.  This  fdnn 
is  used  for  the  closeout  of  engineering 
services  contracts. 

(4)  RUS  Form  241.  Rev.  3-56. 
Amendment  of  Engineering  Service 
Contract.  This  fcxm  is  used  for 
amending  engineering  service  contracts. 

(i,)  RUS  Form  244.  Rev.  12-55. 
Engineering  Service  Contract — Special 
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Services.  This  fonn  is  used  for 
miscellaneous  engineering  services. 

(6)  RUS  Form  258.  Rev.  4-58, 
Amendment  of  Engineering  Service 
Contract — Additional  Project.  This  form 
is  used  for  amending  engineering 
service  contracts  to  add  an  additional 
project. 

(7)  RUS  Form  284.  Rev.  2-«4.  Final 
Statement  of  Cost  for  Architectural 
Service.  This  form  is  used  for  the 
doeeout  of  architectural  services 
contracts. 

(8)  RUS  Form  297.  Rev.  12-55. 
Enjgineering  Service  Contract — Retainer 
for  ConsulUtion  Service.  This  form  is 
used  for  engineering  services  for 
consultation  service  on  a  retainer  basis. 

(9)  RUS  Form  459.  Rev.  9-58, 
Enjgineering  Service  Contract — Power 
Study.  This  form  is  used  for  engineering 
services  for  power  studies. 

If  1724.78 and  1724.7$   [Mmovedand 


9.  Sections  1724.75  and  1724.76  are 
removed  and  reserved. 

PART  1726-eLECTRIC  SYSTEM 
CONSTRUCTION  POUCIES  AND 
PROCEDURES 

10.  The  authority  citation  for  part 
1726  is  revised  to  read  as  follows: 

Amfaoritjr:  7  U.S.Q  901  et  teq.,  1921  et 
»eq.,  6941  et  »»q. 

11.  Section  1726.24  is  amended  by 
revising  the  section  heading  and 
paragraph  (a)  to  read  as  follows: 

11726.24    SiMidardfenneofoontractsfor 


(a)  General.  The  standard  loan 
agreement  between  RUS  and  the 
borrowers  provides  that,  in  accordance 
with  appUcable  RUS  regulations  in  this 
chapter,  the  borrower  shall  use  standard 
forms  of  contracts  promulgated  by  RUS 
for  construction,  procurement, 
engineering  services,  and  architectviral 
services  financed  by  a  loan  made  or 
guaranteed  by  RUS.  This  part 
implements  these  provisions  of  the  RUS 
loan  agreement.  Subparts  A  through  H 
and )  of  this  part  prescribe  when  and 
bow  borrowers  are  required  to  use  RUS 
standard  forms  of  contracts  in 
procurement  and  construction.  Subpart 
I  of  this  part  prescribes  the  procedures 
that  RUS  follows  in  promulgating 
standard  contract  forms  and  identifies 
those  contract  forms  that  borrowers  are 
required  to  use  for  procurement  and 
construction. 
•        •        •        •        • 

12.  Section  1726.26  is  added  to  read 
as  follows: 


f172tJ6   Msfwt  on  overdue  aooouiHs. 

Certain  RUS  contract  forms  contain  a 
provision  concerning  pajrment  of 
interest  on  overdue  accounts.  Prior  to 
issuing  the  invitation  to  bidders,  the 
borrower  must  insert  an  interest  rate 
equal  to  the  lowest  "Prime  Rate"  listed 
in  the  "Money  Rates"  section  of  the 
Wall  Street  Journal  on  the  date  such 
invitation  to  bid  is  issued.  If  no  prime 
rate  is  published  on  that  date,  the  last 
such  rate  published  prior  to  that  date 
must  be  used.  The  rate  must  not. 
however,  exceed  the  maximum  rate 
allowed  by  any  applicable  state  law. 

13.  Section  1726.27  is  added  to  read 
as  follows: 

11726,27   Ceniraeiof'sbonda. 

(a)  RUS  Form  168b,  Contractor's 
Bond,  shall  be  used  when  a  contractor's 
bond  is  required  by  RUS  Forms  200. 
201.  203. 257.  764,  786.  790,  792.  830, 
or  831  unless  the  contractor's  surety  has 
accepted  a  Small  Business 
Administration  guarantee  and  the 
contract  is  for  $1  million  or  less. 

(b)  RUS  Form  168c,  Contractor's 
Bond,  shall  be  used  when  a  contractor's 
bond  is  required  by  RUS  Form  200,  201. 
203.  257.  764.  786.  790.  792.  830.  or  831 
and  the  contractor's  surety  has  accepted 
a  Small  Business  Administration 
guarantee  and  the  contract  is  for  $1 
million  or  less. 

(c)  Surety  companies  providing 
contractor's  bonds  shall  be  Usted  as 
acceptable  sureties  in  the  U.S. 
Department  of  the  Treasury  Circular  No. 
570,  Companies  Holding  Certificates  of 
Authority  as  Acceptable  Sureties  on 
Federal  Bonds  and  as  Acceptable 
Reinsuring  Companies.  Copies  of  the 
circular  and  interim  changes  may  be 
obtained  directly  from  the  Government 
Printing  Office  (202)  512-1800.  Interim 
changes  are  published  in  the  Federal 
Register  as  they  occur.  The  list  is  also 
available  through  the  Internet  at  http:// 
www.frns.treas.gov/c570/index.html 
and  on  the  Department  of  the  Treasury's 
computerized  public  bulletin  board  at 
(202)  874-6887. 

14.  Section  1726.300  is  revised  to  read 
as  follows: 

11726.300    Slandafd  tonne  ofeontacte  for 
borrowera. 

(a)  General.  The  standard  loan 
agreement  betMreen  RUS  and  its 
borrowers  provides  that,  in  accordance 
with  applicable  RUS  regulations  in  this 
chapter,  the  borrower  shall  use  standard 
forms  of  contract  promulgated  by  RUS 
for  construction,  procurement, 
engineering  services,  and  architectural 
services  financed  by  a  loan  made  or 
guaranteed  by  RUS.  (See  section  5.16  of 
appendix  A  to  subpart  C  of  part  1718  of 


this  chapter.)  This  subpart  prescribes 
RUS  procedures  in  promulgating 
standard  ccmtract  forms  and  identifies 
those  forms  that  borrowers  are  required 
to  use. 

(b)  Contract  forms.  RUS  promulgates 
standard  contract  forms,  identified  in 
the  List  of  Required  Qmtract  Forms, 
$  1726.304(c).  that  borrowers  are 
required  to  use  in  accordance  with  the 
provisions  of  this  part  In  addition,  RUS 
promulgates  standard  contract  forms 
contained  in  ^  1726.304(d)  that  the 
borrowers  may  but  are  not  required  to 
use  in  the  construction  of  their  electric 
systems.  Borrowers  are  not  required  to 
use  these  guidance  contract  forms  in  the 
absence  of  an  agreement  to  do  so. 

15.  Section  1726.301  is  revised  to  read 
as  follows: 

§1726.201    Borrower  oontractual 


(a)  Loan  agreement.  As  a  condition  of 
a  loan  or  loan  guarantee  undw  the  Rural 
Electrification  Act.  borrowers  are 
normally  required  to  enter  into  RUS 
loan  agreements  pursuant  to  which  the 
borrower  agrees  to  use  RUS  standard 
forms  of  contracts  for  construction, 
procurement,  engineering  services  and 
architectural  services  financed  in  whole 
or  in  part  by  the  RUS  loan.  Normally, 
this  obligation  is  contained  in  section 
5.16  of  the  loan  contract.  To  comply 
with  the  provisions  of  the  loan 
agreements  as  implemented  by  this  part, 
borrowers  must  use  those  forms  of 
contract  (hereinafter  sometimes  called 
"listed  contract  forms")  identified  in  the 
List  of  Required  Contract  Forms, 

§  1724.304(c). 

(b)  Compliance.  If  a  borrower  is 
required  by  this  part  or  by  the  loan 
agreement  to  use  a  listed  contract  form, 
the  borrower  shall  use  the  listed 
contracts  in  the  format  available  from 
RUS  or  CPO.  The  forms  shall  not  be 
retyped,  changed,  modified,  or  altered 
in  any  maimer  not  specifically 
authorized  in  this  part  or  approved  by 
RUS  in  writing.  Any  modifications 
approved  by  RUS  must  be  clearly  shown 
so  as  to  indicate  the  difference  finom  the 
listed  contract  form.  Electronic 
reproduction  is  not  acceptable  except 
where  indicated  in  §  1726.304(c). 

(c)  Amendment.  Where  a  borrower 
has  entered  into  a  contract  in  the  form 
required  by  this  part,  no  change  may  be 
made  in  the  terms  of  the  contract,  by 
amendment,  waiver  or  otherwise, 
without  the  prior  written  approval  of 
RUS. 

(d)  IVoiver.  RUS  may  waive  for  good 
cause,  on  a  case  by  case  basis,  the 
requirements  imposed  on  a  borrower 
pursuant  to  this  part.  Borrowers  seeking 
a  waiver  by  RUS  must  provide  RUS 
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with  a  written  request  explaining  the 
need  for  the  waiver.  Waiver  requests 
should  be  made  prior  to  i««iiing  the  bid 
package  to  bidders. 

(e)  Violations.  A  failure  on  the  part  of 
the  borrower  to  use  listed  contracts  as 
prescribed  in  this  part  is  a  violation  of 
the  terms  of  its  loan  agreement  with 
RUS  and  RUS  may  exercise  any  and  all 
remedies  available  under  the  terms  of 
the  agreement  or  otherwise. 

16.  Section  1726.302  is  revised  to  read 
as  follows: 

f1726J02    NoHoaandpubHcalionofliatsd 


(a)  Notice.  Upon  initially  entering  into 
a  loan  agreement  with  RUS,  borrowers 
will  be  provided  %«rith  all  listed  contract 
forms.  "Thereafter,  new  or  revised  listed 
contract  forms  promulgated  by  RUS. 
including  RUS  approved  exceptions  and 
alternatives,  will  be  sent  by  regular  or 
electronic  mail  to  the  address  of  the 
borrower  as  identified  in  its  loan 
agreement  with  RUS. 

(b)  Availability.  Listed  contract  forms 
are  available  from  either  RUS  or  the 
Government  Printing  Office  (GPO),  as 
indicated  in  §  1726.304.  Interested 
parties  may  obtain  the  forms  from:  Rural 
Utilities  Service,  Program  Development 
and  Regulatory  Analysis.  U.S. 
Department  of  Agriculture.  Stop  1522, 
1400  Independence  Avenue,  SW, 
Washington  DC  20250-1522,  telephone 
number  (202)  720-8674.  or  the 
Superintendent  of  Documents,  P.O.  Box 
371954,  Pittsburgh.  Pennsylvania 
15250^7954.  telephone  number  (202) 
512-1800.  The  listed  contract  forms  can 
be  found  in  $  1724.304(c).  List  of 
Required  Contract  Forms. 

17.  Section  1726.303  is  revised  to  read 
as  follows: 

(1726.209    Piuniul||allon  of  new  or  leidaed 


RUS  may.  from  time  to  time, 
undertake  to  promulgate  new  contract 
forms  or  revise  or  eliminate  existing 
contract  forms.  In  so  doing,  RUS  shall 
publish  notice  of  rulemaking  in  the 
Federal  Segistar  announcing,  as 
appropriate,  a  revision  in,  or  a  proposal 
to  amend  §  1726.304.  List  of  Electric 
Program  Standard  Contract  Forms.  The 
amendment  may  change  the  existing 
identification  of  a  listed  contract  form; 
for  example,  rhwnging  the  issuance  date 
of  a  listed  contract  form  or  by 
identifying  a  new  required  contract 
form.  "1110  notice  of  rulemaking  will 
describe  the  new  standard  contract  form 
or  the  substantive  change  in  the  listed 
contract  form,  as  the  case  may  be.  and 
the  issues  involved.  The  standard 
contract  form  or  relevant  portions 
thereof  may  be  appended  to  the 


supplementary  information  section  of 
the  notice  of  lulemaldng.  As 
appropriate,  the  document  shall  provide 
an  opportimity  for  interested  persons  to 
provide  ccnnments.  A  copy  of  each  such 
Federal  Register  document  will  be  sent 
by  regular  or  electronic  mail  to  all 
borrowera. 

18.  Section  1726.304  is  added  to  read 
as  follows: 

11726.304    Uatofaiecticprogrwn 


(a)  General.  This  section  contains  a 
list  of  RUS  electric  program  standard 
contract  tonns.  Paragraph  (c)  of  this 
section  contains  the  list  of  required 
contract  forms,  i.e.,  those  forms  of 
contracts  that  borrowers  are  required  to 
use  by  the  terms  of  their  RUS  loan 
agreements  as  implemented  by  the 
provisions  of  this  part.  Paragraph  (d)  of 
this  section  sets  forth  the  list  of 
guidance  contract  forms,  i.e..  those 
forms  of  contracts  provided  as  guidance 
to  borrowers  in  the  construction  of  their 
systems.  See  §  1726.302(b)  for 
availability  of  these  forms. 

(b)  Issuance  date.  Whoe  required  by 
this  part  to  use  a  standard  form  of 
contract  in  connection  with  RUS 
financing,  the  borrower  shaU  use  that 
form  identified  by  issuance  date  in  the 
List  of  Required  Contract  Forms  in 
paragraph  (c)  of  this  section,  as  most 
recentiy  published  as  of  the  date  the 
borrower  issues  the  bid  package  to 
bidders. 

(c)  List  of  required  contract  forms.  (1) 
RUS  Form  168b,  Rev.  2-95,  Contractor's 
Bond.  This  form  is  used  to  obtain  a 
surety  bond  and  is  included  in  RUS 
Forms  200,  201,  203,  257,  764.  786.  790, 
792, 830,  and  831. 

(2)  RUS  Form  168c,  Rev.  2-95, 
Contractor's  Bond  (less  than  $1  million). 
This  form  is  used  in  lieu  of  RUS  Form 
168b  to  obtain  a  surety  bond  when 
contractor's  surety  has  accepted  a  Small 
Business  Administration  guarantee. 
This  fiorm  is  available  from  RUS. 

(3)  RUS  Form  180.  Rev.  2-95. 
Construction  Contract  Amendment. 
This  form  is  used  to  amend  distribution 
line  construction  contracts.  This  frwm  is 
available  from  RUS. 

(4)  RUS  Form  181.  Rev.  2-95. 
Certificate  of  Completion.  Contract 
Construction  for  Buildings.  This  form  is 
used  for  the  closeout  of  RUS  Form  257. 
This  form  is  available  from  RUS. 

(5)  RUS  Form  187,  Rev.  2-95, 
Certificate  of  Completion.  Contract 
Construction.  This  form  is  used  for  the 
closeout  of  and  is  included  in  RUS 
Forms  200.  203.  764.  786, 830,  and  831. 

(6)  RUS  Form  198,  Rev.  2-95, 
Equipment  Contract.  This  form  is  used 


for  equipment  purchases.  This  form  is 
available  from  RUS. 

(7)  RUS  Form  200,  Rev.  2-95. 
Construction  Contract — Generating. 
This  f<»in  is  used  for  genoating  plant 
construction  or  for  the  furnishing  and 
installation  of  major  items  of 
equipment.  This  form  is  available  from 
RUS. 

(8)  RUS  Form  201,  Rev.  2-95.  Right- 
of-Way  Qearing  Contract  This  form  is 
used  for  distribution  line  right-of-way 
clearing  worin  which  is  to  be  performed 
separate  from  line  construction.  This 
form  is  available  from  RUS. 

(9)  RUS  Fonn  203.  Rev.  2-45, 
Transmission  System  Right-of-Way 
Clearing  Contract  This  form  is  used  for 
transmission  right-of-way  clearing  work 
w^ch  is  to  be  performed  separate  from 
line  constructicm.  This  form  is  available 
from  RUS. 

(10)  RUS  Form  213,  Rev.  2-95. 
Certificate  ("Buy  American").  This  form 
is  used  to  document  compliance  with 
the  "Buy  American"  requirement  This 
form  is  available  from  RUS. 

(11)  RUS  Form  224,  Rev.  2-95,  Waiver 
and  Release  of  Lien.  This  form  is  used 
for  the  closeout  of  and  is  included  in 
RUS  Forms  200,  203.  764.  786,  830.  and 
831. 

(12)  RUS  Form  231.  Rev.  2-95. 
Certificate  of  Contractor.  This  form  is 
used  frw  the  closeout  of  and  is  included 
in  RUS  Forms  200,  203.  764,  786, 830, 
and  831. 

(13)  RUS  Form  238,  Rev.  2-05. 
Construction  or  Equipment  Contract 
Amendment  This  form  is  used  to 
amend  contracts  except  distributi<»i  line 
ooDStruction  contracts.  This  form  is 
available  from  RUS. 

(14)  RUS  Form  251.  Rev.  2-95. 
Material  Receipt  This  form  is  used  to 
document  receipt  of  owner  furnished 
materials  and  is  included  in  RUS  Forms 
764.  830,  and  831.  Electronic 
reproducticm  is  aoc^table  for  RUS 
Form  251. 

(15)  RUS  Form  254,  Rev.  2-95. 
Construction  Invent(»y.  This  form  is 
used  for  the  closeout  of  RUS  Forms  203. 
764. 830.  and  831.  This  form  is  available 
from  RUS.  Electronic  reproductioo  is 
acceptable  for  RUS  Form  254. 

(16)  RUS  Form  257.  Rev.  2-95, 
Contract  to  Construct  Buildings.  This 
form  is  used  to  construct  headquarters 
buildings  and  other  structure 
coostructiaa.  This  bxm  is  available 
from  GPO. 

(17)  RUS  Fcwm  307.  Rev.  2-95.  Bid 
Bend.  This  fonn  is  used  to  obtain  a  bid 
bond  and  is  included  in  RUS  Forms 
200,  203.  257,  764,  830,  and  831. 

(18)  RUS  Fonn  764,  Rev.  2-95, 
Substaticm  and  Swritching  Station 
Erection  Contract  This  form  is  used  to 
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construct  substations  and  switching 
stations.  This  form  is  available  from 
RUS. 

(19)  RUS  Form  786,  Rev.  2-95. 
Electric  System  Communications  and 
Control  Equipment  Contract.  This  form 
is  used  for  delivery  and  installation  of 
equipment  for  system  communications. 
This  form  is  available  from  RUS. 

(20)  RUS  Form  790,  Rev.  2-95. 
Distribution  Line  Extension 
Construction  Contract  (Labor  and 
Materials).  This  form  is  used  for  limited 
distribution  construction  accounted  for 
under  work  order  procedure.  This  form 
is  available  from  GPO. 

(21)  RUS  Form  792,  Rev.  2-95, 
Distribution  Line  Extension 
Construction  Contract  (Labor  Only). 
This  form  is  used  for  limited 
distribution  construction  accounted  for 
under  work  order  procedure.  This  form 
is  available  from  GPO. 

(22)  RUS  Form  792b,  Rev.  2-95, 
Certificate  of  Construction  and 
Indemnity  Agreement.  This  form  is  used 
for  the  closeout  of  and  is  included  in 
RUS  Forms  201,  790.  792. 

(23)  RUS  Form  792c.  Rev.  2-95. 
Supplemental  Contract  for  Additional 
Project.  This  form  is  used  to  amend 
other  contracts  and  is  included  in  RUS 
Forms  201,  790.  792. 

(24)  RUS  Form  830.  Rev.  2-95, 
Electric  System  Construction  Contract 
(Labor  and  Materials).  This  form  is  used 
for  distribution  and  transmission  line 
project  construction.  This  form  is 
available  &x>m  GPO. 

(25)  RUS  Form  831.  Rev.  2-95, 
Electric  Transmission  Construction 
Contract  (Labor  and  Materials).  This 
fonn  is  used  for  transmission  line 
project  construction.  This  form  is 
available  from  GPO. 

(d)  List  of  guidance  contract  forms.  (1) 
RUS  Form  172.  Rev.  9-58.  Certificate  of 
Inspection.  Contract  Construction.  This 
form  is  used  to  notify  RUS  that 
construction  is  ready  for  inspection. 
This  form  is  available  from  RUS. 

(2)  RUS  Form  173,  Rev.  3-55. 
Materials  Contract.  This  form  is  used  for 
distribution,  transmission,  and  general 
plant  material  purchases.  This  form  is 
available  from  RUS. 

(3)  RUS  Form  274.  Rev.  6-81.  Bidder's 
Qualifications.  This  form  is  used  to 
document  bidder's  qualifications.  This 
form  is  available  bom  RUS. 

(4)  RUS  Form  282.  Rev.  11-53, 
Subcontract.  This  form  is  used  for 
subcontracting.  This  form  is  available 
from  RUS. 

(5)  RUS  Form  458,  Rev.  3-55, 
Materials  Contract.  This  form  is  used  to 
obtain  generation  plant  material  and 
equipment  purchaises  not  requiring 


acceptance  tests  at  the  project  site.  This 
form  is  available  from  RUS. 

H1726.310-172A.962    tftomovadand 


18.  Sections  1726.310  through 
1726.352  are  removed  and  reserved. 

Dated:  October  23. 1998. 

Under  Secntary,  Rural  Development. 

|FR  Doc  98-29131  Filed  10-29-98:  8:45  am) 

MLUNQ  COM  M1*-1S-P 


DEPARTMENT  OF  ENERGY 

10  CFR  Part  1003 
MNIMI-AASS 

Amendmente  to  Office  Of  Hearings  and 
Appeala  Procedural  RagulatkMM 

AGENCY:  Office  of  Hearings  and  Appeals. 

DOE. 

action:  Final  rtile. 

SUMMARY:  The  Department  of  Energy 
(DOE)  adopts  several  minor  technical 
amendments  to  its  procedural 
regulations  governing  most  proceedings 
before  the  Office  of  Hearings  and 
Appeals  (OHA).  a  quasi-judicial  branch 
of  the  DOE.  pertaining  to  matters  within 
the  jurisdiction  of  that  Office.  These 
amendments  adjust  OHA's  procedural 
regulations  to  reflect  the  physical 
relocation  of  its  public  reference  room 
and  a  change  of  the  public  reference 
room's  business  hours.  In  addition, 
these  regulatory  amendments 
implement  OHA's  new  policy  of 
publishing  certain  information  on  its 
Internet  World  Wide  Web  site  rather 
than  publishing  that  information  in  the 
Federal  Register. 

DATES:  This  rule  is  effective  November 
30. 1998. 

FOR  FURTHER  MF0RMAT10N  CONTACT: 
Steven  L.  Fine,  Attorney-Examiner,  or 
Robert  B.  Palmer.  Attorney-Examiner, 
Office  of  Hearings  and  Appeals,  U.S. 
Department  of  Energy  1000, 
Independence  Avenue.  SW., 
Washington.  DC  20585- 
0107.Telephone:  (202)  426-1449, 
Internet:  steven.fine^q.doe.gov  and 
robert.palmei^q.doe.gov. 
SUPPt.EMENTARY  INFORMATION: 

I.Diacuaaion 

These  regulatory  amendments  result 
from  OHA's  continuing  reinvention 
efforts.  In  order  to  serve  the  public  more 
efficiently,  the  OHA  has  consolidated 
all  of  its  operations  in  one  work  space. 
Previously,  OHA's  operations  were 
conducted  at  three  locations  in  two 
separate  buildings.  This  consolidation 


has  required  the  relocation  of  OHA's  . 
Public  RefBrenoe  Room  from  the 
Foirestal  Building.  1000  Independence 
Ave..  S.W.,  WashLgton,  D.C.,  to  950 
L'Enfant  Plaza,  Washington.  D.C.  In 
addition,  OHA  has  determined  that 
significant  cost  savings  could  be 
a^eved  by  discontinuing  OHA's 
current  practice  of  publishing  certain 
information  in  the  Federal  Register. 

Instead.  OHA  Mdll  publish  this 
information  on  its  Internet  web  site  at 
www.oha.doe.gov.  By  placing  this 
information  on  the  Internet,  OHA  will 
be  making  it  more  accessible  to  the 
majority  of  Americans,  while  conserving 
economic  and  natural  resources.  These 
rules  are  merely  technical  in  nature  and 
do  not  effect  any  substantive  changes  in 
the  existing  regulatirais. 

n.  Procedural  Raquirements 

A.  Executive  Order  12866 

Today's  regidatory  action  has  been 
determined  not  to  be  a  "significant 
regulatory  action"  under  Executive 
Order  12866.  "Regulatory  Planning  and 
Review"  (58  FR  51735.  October  4. 1993). 
Accordingly,  today's  action  was  not 
subject  to  review  under  the  Executive 
Order  by  the  Office  of  Information  and 
Regulatory  Affairs. 

B.  Executive  Order  12612 

Executive  Order  12612  requires  that 
regulations  or  rules  be  reviewed  for 
direct  effects  on  States,  on  the 
relationship  between  the  national 
government  and  the  States,  or  in  the 
distribution  of  power  among  various 
levels  of  government.  If  there  are 
sufficient  substantial  direct  effects,  then , 
Executive  Order  12612  requires 
preparation  of  a  federalism  assessment 
to  he  used  in  all  decisions  involved  in 
promulgating  or  implementing  a 
regulation  or  rule.  "Today's  regulations 
do  not  affect  any  traditional  State 
function.  There  are  therefore  no 
substantial  direct  efiiects  requiring 
evaluation  or  assessment  under 
Executive  Order  12612. 

C.  Regulatory  Flexibility  Analysis 

With  regard  to  regulations  for  which 
a  general  notice  of  proposed  rulemaking 
is  required  by  law.  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601  et  seq.) 
requires  preparation  of  a  regulatory 
flexibility  analysis  unless  the  issuing 
agency  certifies  that  the  regulations  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities.  This  action  only  effects  minor 
technical  changes  in  existing  procedural 
regulations,  and  under  the 
Administrative  Procedure  Act,  such 
regulations  are  excepted  from  the 
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requirement  for  publication  of  a  general 
notice  of  proposed  rulemaking.  5  U.S.C. 
553(b)(A).  Accordingly,  this  action  is 
not  subject  to  a  requirement  that  a 
regulatory  flexibility  analysis  be 
prepared. 

D.  National  Enviroiunental  Policy  Act 

The  rules  issued  today  are  strictly 
technical  and  procedural  in  nature. 
Preparation  of  an  environmental 
assessment  or  environmental  impact 
statement  under  the  National 
Environmental  Policy  Act  of  1969.  as 
amended  (42  U.S.C.  4321  et  seq.)  is  not 
required  for  such  rules  under  Appendix 
A  to  subpart  D  of  10  CFR  part  1021. 
More  specifically.  DOE  has  determined 
that  this  rule  is  covered  imder  the 
Categorical  Exclusion  found  in 
paragraph  A.6  of  Appendix  A  to  subpart 
D  of  part  1021.  which  applies  to  the 
establishment  of  procedural 
rulemakings.  Accordingly,  neither  an 
environmental  assessment  nor  an 
environmental  impact  statement  is 
required. 

E.  Paperwork  Reduction  Act 

There  will  be  no  additional 
paperwork  burden  imposed  by  the  rules 
issued  today.  Therefore,  the  goals  of  the 
Paperwork  Reduction  Act  are  not 
diminished  by  the  rules. 

F.  Small  Business  Regulatory 
Enforcement  Fairness  Act 

This  acticm  is  not  subject  to  the 
Congressional  notification  requirements 
of  5  U.S.C.  801  because  it  involves 
purely  procediual  rules  which  are 
excepted  frt>m  the  definition  of  "rule" 
in  5  U.S.C  804. 

G.  Review  Undo- Executive  Order  12988 

With  respect  to  the  review  of  existing 
regulations  and  the  promulgation  of 
new  regulations,  section  3(a)  of 
Executive  Order  12988.  "Qvil  Justice 
Reform."  61  FR  4729  (February  7. 1996). 
imposes  on  Kcecutive  ag«icies  the 
general  duty  to  adhere  to  the  following 
requirements:  (1)  Eliminate  drafting 
errors  and  ambiguity;  (2)  write 
regulations  to  minimize  Utigation;  and 
(3)  provide  a  clear  legal  standard  for 
affected  conduct  rather  than  a  general 
standard  and  promote  simplification 
and  burden  rmluction.  Sec^on  3(b)  of 
Executive  Order  12988  specifically 
requires  that  Executive  agencies  make 
every  reasonable  effort  to  ensvire  that  the 
regulation:  (1)  clearly  specifies  the 
preemptive  effect,  if  any;  (2)  clearly 
specifies  any  effect  on  existing  Federal 
law  or  regulation;  (3)  provides  a  clear 
legal  standard  for  affected  conduct   ' 
while  promoting  simplification  and 
burden  reduction;  (4)  specifies  the 


retroactive  effect,  if  any;  (5)  adequately 
defines  key  terms;  and  (6)  addresses 
other  important  issues  affecting  clarity 
and  general  draftsmanship  imder  any 
guidelines  issued  by  the  Attorney 
General.  Section  3(c)  of  Eicecutive  Order 
12988  requires  Executive  agencies  to 
review  regulations  in  light  of  applicable 
standards  in  section  3(a)  and  section 
3(b)  to  determine  whether  they  are  met 
or  it  is  unreasonable  to  meet  one  or 
more  of  them.  DOE  has  completed  the 
required  review  and  determined  that,  to 
the  extent  permitted  by  law.  the 
proposed  rule  meets  the  relevant 
standards  of  Executive  Order  12988. 

List  of  Subjects  in  10  CFR  Part  1003 

Administrative  practice  and 
procedure.  Appeal  procedures.  Hearing 
and  appeal  procedures.  Practice  and 
procedure. 

Issued  in  Washington,  DC,  on  October  22, 
1998. 

George  B.  Breznay, 
Director,  Office  of  Hearings  and  Appeals. 

For  the  reasons  set  forth  in  the 
preamble,  part  1003  of  title  10  of  the 
Code  of  Fedwal  Regulations  is  amended 
to  read  as  follows: 

PART  1003— OFFICE  OF  HEARMQS 
AND  APPEALS  PROCEDURAL 
REGULATIONS 

1.  The  authority  citation  for  part  1003 
continues  to  read  as  follows: 

Aodioriljr:  15  U.S.C  761  et  seq.;  42  U.S.C 
7101  et  seq. 


and  copying,  during  normal  business 
houn: 


Subpart 


Proviaiona 


2.  Section  1003.4  is  amended  by 
revising  paragraph  (c)  to  read  as  follows: 

f  100S.4    FMng  of  doc«m>snts> 

(c)  Hand-delivered  documents  to  be 
filed  with  the  OHA  shall  be  submitted 
to  950  L'Enfant  Plaza,  SW..  Washingt(m, 
DC.  during  normal  business  houn. 


{100111    [Amsndsd) 

3.  Section  1003.11  is  amended  by 
adding  immediately  after  "20585"  the 
phrase  "  —  0107"  and  by  revising  the  Fax 
phone  ntimber  to  read  "(202)  426- 
1415." 

4.  Section  1003.13  is  amended  by 
revising  the  introductory  paragraph  to 
read  as  follows: 

{1003.13    Public  lefsienoo  rooni. 

A  pubUc  reference  room  shall  be 
maintained  at  the  OHA.  950  L'Enfant 
Plaza,  S.W.,  Washington,  DC  In  this 
room,  the  following  information  shall  be 
made  available  for  public  inspection 


11003.14    [Amandsd] 

5.  Section  1003.14  is  amended  by 
removing  the  phrase  "in  the  Federal 
Register"  and  adding  in  its  place  the 
words  "on  its  Internet  World  Wide  Web 
site,"  and  by  adding  after  the  last 
sentence  the  words  "The  OHA's  web 
site  is  located  at  http:// 
www.oha.doe.gov." 

(FR  Doc  98-29141  Filed  10-29-98;  8:45  am) 


FARM  CREDTT  ADMMSTRATION 

12  CFR  Parta  Oil.  615. 620  and  027 
Rm3062-ABSS 

Organizallon;  Fundbig  and  Flacal 
Aflalfai  Loan  PoMdaa  and  Opafallona, 
and  Fundbig  Affaiia;  Dtodoauro  to 
Stiaraholdera:  TMe  V  ConaamatorB 


Cofiadion 

AQBICY:  Farm  Credit  Administration. 
ACTION:  Final  rule;  correction. 


r:  The  Farm  Credit 
Administration  (FCA)  published  a  final 
rule  (63  FR  39219,  July  22. 1998)  that 
amended  the  capital  adequacy  and 
related  regulations  to  address:  interest 
rate  risk;  Oie  grounds  for  appointing  a 
conservator  cff  receiver,  capital  and 
bylaw  requirements  for  service 
corp(»atians;  and  various  computational 
issues  and  oUier  issues  involving  the 
capital  regulations.  This  document 
corrects  an  error  in  one  of  the 
amendatory  instructions  of  the  final 
rule. 

EFFECTIVE  DATE:  September  14. 1998. 
FOR  RJRTNER  ayORMATION  CONTACT: 
Qndy  R.  Nicholson.  Paralegal 
Specialist.  Office  of  Policy  and 

Analysis.  Farm  Credit  Administntiaii. 

McLean.  VA  22102-5090,  (703)  883- 
4408.  TDD  (703)  883-4444. 


TARY  arORMATION:  In 
preparing  the  final  rule  for  publication 
in  tlie  Federal  tegislsr,  an  oror  was 
inadvertratly  mads  in  amendatory 
instruction  niunber  8  on  page  39226, 
column  2. 

Accordingly,  the  amendatory 
instruction  is  corrected  to  reed  as 
foUotvs: 

8.  Section  615.5210  is  amended  by 
adding  new  paragraph  CeMU):  removing 
paragraphs  (0(2Kiii)  and  (fM2)(v): 
redesignating  para^aph  (f)(2)(iv)  as  new 
paragraph  (f)(2)(iii);  adding  a  new 
paragr^h  (fH2Xiv);  removing  the 
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reference  "1  year"  and  adding  in  its 
place,  the  reference  "14  months"  in 
paragraph  (f)(3)(ii)(C)(2);  and  revising 
paragraphs  (a),  (b),  (e)  introductory  text, 
(e)(1).  (e)(6).  (e)(10).  (f)(2)(i),  (f)(2)(ii), 
heading  of  newly  designated  (f)(2)(iii), 
(f)(3)(ii)(A),  and  (f)(3)(iii)  to  read  as 
follows: 

Dated:  October  27. 1998. 
Flojrd  Ftthiaa. 

Secretary,  Farm  Credit  Administration  Board. 
|FR  Doc  9S-29101  Filed  10-29-98;  8:45  am] 
■LUM  OOM  STM-tl-^ 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Adminiatratlon 


14CFRPaft39 

[Dootot  No.  96-CC-61-AD: 
10M2:  AD  96-10-01  R1] 

RIN2120^AAe4 


AffWfldflMflt  3v~ 


Alfwoff1Mn988  Dlff^wtlv#sj  Th#  Itaw 
Piper  Alrerafl.  btc.  Modela  PA-28-140, 
PA-28-1S0.  PA-28-160,  and  PA-28- 
180  i 


AQCNCV:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule. 


f:  This  amendment  revises 
Airworthiness  Directive 

(AD)  96-10-01,  which  currently 
requires  a  complete  landing  light 
support  replacement  on  certain  The 
New  Piper  Aircraft,  hic.  (Piper)  Models 
PA-28-140,  PA-28-150.  PA-28-160, 
and  PA-28-180  airplanes.  Some  of  the 
serial  numbers  for  these  airplanes  were 
incorrectly  referenced  in  the 
Applicability  section  of  AD  96-10-01. 
This  AD  maintains  the  requirements  of 
AD  96-10-01 .  and  corrects  the  serial 
numbers  referenced  in  the  Applicability 
section.  The  actions  specified  by  this 
AD  are  intended  to  prevent  the  landing 
light  retainer  suppcwt  seal  from  being 
ingested  by  the  updrait  carburetor, 
which  could  result  in  rough  engine 
operation  or  possible  engine  failure  and 
loss  of  control  of  the  airplane. 

DATES:  Effective  December  14. 1998. 
The  incorporation  by  reference  of 
Piper  Service  Bulletin  No.  975,  dated 
November  2, 1994,  as  listed  in  the 
regulations,  was  previously  approved  by 
the  Director  of  tlM  Federal  Re^ster  as  of 
June  10, 1996  (61  FR 19813.  May  3, 
1996). 

AOONCSSCS:  Service  information  that 
applies  to  this  AD  may  be  obtained  &t>m 
liie  New  Piper  Aircraft,  Inc.,  Attn: 
Customer  Service,  2926  Piper  Drive, 
Vero  Beach.  Florida  32960.  This 


information  may  also  be  examined  at 
the  Federal  Aviation  Administration 
(FAA).  Central  Region.  Office  of  the 
Regional  Counsel,  Attention:  Rules 
Docket  No.  95-CE-51-AD.  Room  1558. 
601  E.  12th  Street.  Kansas  Qty.  Missouri 
64106:  or  at  the  Office  of  the  Federal 
Register.  800  North  Capitol  Street,  NW. 
suite  700,  Washington,  DC. 
FOR  FURfTMER  INFORMATION  CONTACT: 
William  O.  Herderich,  Aerospace 
Engineer,  Atlanta  Aircraft  Certification 
Office,  One  Crown  Center.  1895  Phoenix 
Blvd.,  Suite  450,  Atlanta.  Georgia  30349; 
telephone:  (770)  703-6069;  facsimile: 
(770) 703-6097. 
SUPPLEMENTARY  MFORMATION: 

Events  Leading  to  the  Issuance  of  This 
AD 

A  proposal  to  amend  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  to  include  an  AD  that  would 
apply  to  Piper  Models  PA-28-140.  PA- 
28-150,  PA-28-160,  and  PA-28-180 
airplanes  was  published  in  the  Federal 
Register  as  a  notice  of  proposed 
rulemaking  (NPRM)  on  June  9, 1998  (63 
FR  31374).  The  NPRM  proposed  to 
revise  AD  96-10-01  to  retain  the 
requirement  of  accomplishing  a 
complete  landing  light  support 
replacement,  and  proposed  to  change 
the  applicability  of  the  AD,  as  follows: 
ModeU  PA-28-140  airplanes,  serial 
numbera  (S/N)  28-20000  through  28- 
7725290,  Models  PA-28-150, 160,  and 
180  airplanes.  S/N  28-1  through  28- 
7505259.  and  S/N  28-E13  to  Models 
PA-28-140  airplanes,  S/N  28-20000 
through  28-7725290.  PA-28-150.  PA- 
28-160.  and  PA-28-180,  serial  numbers 
28-1  through  28-1760. 
Accomplishment  of  the  proposed  action 
as  specified  in  the  NPRM  would  be 
required  in  accordance  with  Piper 
Service  Bulletin  No.  975.  dated 
November  2. 1994. 

The  NPRM  was  the  result  of 
inadvertent  mistakes  in  the  serial 
number  effectivity  of  certain  airplane 
models  referenced  in  AD  96-10-01. 

Interested  persons  have  been  afforded 
an  opporttmity  to  participate  in  the 
making  of  this  amendment.  No 
comments  were  received  on  the 
proposed  rule  or  the  FAA's 
determination  of  the  cost  to  the  public. 

Tbe  FAA's  Determination 

After  careful  review  of  all  available 
information  related  to  the  subject 
presented  above,  the  FAA  has 
determined  that  air  safety  and  the 
public  interest  require  the  adoption  of 
the  rule  as  proposed  except  for  minor 
editorial  corrections.  Tbe  FAA  has 
determined  that  these  minor  corrections 


will  not  change  the  meaning  of  the  AD 
and  will  not  add  any  additional  burden 
upon  the  public  than  was  already 
pro{>osed. 

Coet  Impact 

The  FAA  estimates  that  10.100 
airplanes  in  the  U.S.  registry  will  be 
affected  by  this  AD,  that  it  will  take 
approximately  2  workhoura  per  airplane 
to  accomplish  this  action,  and  that  the 
average  labor  rate  is  approximately  $60 
an  hour.  Parts  cost  approximately  $140 
per  airplane.  Based  on  these  figures,  the 
total  ccst  impact  of  this  AD  on  U.S. 
operators  is  estimated  to  be  $2,626,000. 
liiis  figure  is  based  on  the  asstmiption 
that  all  of  the  affected  airplanes  have 
old  landing  light  support  and  seal 
assemblies  and  that  none  of  the  owners/ 
operatore  of  the  affected  airplanes  have 
replaced  the  landing  light  support  and 
seal  assemblies  with  parts  of  improved 
design. 

Piper  has  informed  the  FAA  that  parts 
have  been  distributed  to  equip 
approximately  7,021  airplimes, 
Assimiing  that  these  distributed  parts 
are  in{»rporated  on  the  affected 
airplanes,  the  coet  of  this  AD  will  be 
reduced  by  $1,825,460,  from  $2,626,000 
to  $800,540. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612. 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above.  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034.  February  26. 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  final 
evaluation  prepared  for  this  action  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  by  contacting  the 
Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 

List  of  Snbfacts  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety.  Incorporation  by  reference, 
Safety. 
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Adoption  ^the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 


PART  3»-AIRW0RTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Audiority:  49  U.S.C  106(g).  40113. 44701. 

f  39.13    [Amended] 

2.  Section  39.13  is  amended  by 
removing  Airworthiness  Directive  (AD) 


96-10-01.  Amendment  39-9606  (61  FR 
19813,  May  3, 19^),  and  adding  a  new 
AD  to  read  as  follows: 

ee-10-01     Rl  The  Nm*  Piper  Aircraft,  Imc^ 

Amendment  39-10662:  Docket  No.  95- 
CE-51-AD-,  Revii  »  AD  96-10-01, 
Amendment  39-9606. 
Applicability:  The  tollowing  airplane 

models  and  serial  numbers,  certificated  in 

any  category: 


Models 


PA-28-140  

PA-28-150,  PA-28-160,  and  PA-28-180 


Serial  Nos. 


28-20000  through  28-7725290. 
28-1  through  28-1760. 


Nole  1:  This  AD  applies  to  each  airplane 
idemifled  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  tliat  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (c)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafs  condition  addressed  by 
this  AD;  and.  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it 

Compliance:  Required  witliin  the  next  100. 
hours  time-in-service  (TIS)  after  the  eEEsctive 
date  of  this  AD,  unless  already  accomplished. 

Note  2:  Early  compliance  is  encouraged. 

To  prevent  the  landing  light  seal  from 
lodging  in  the  cartmrator.  which  could  result 
in  rough  engine  opentim  or  possible  engine 
failure  and  loss  of  control  of  the  airplane, 
acoHnplish  the  following: 

(a)  Replace  the  landing  light  support  and 
seal  assembly  in  accordance  %irith  the 
ACXX)MPLISHMENT  INSTRUCTIONS 
section  of  Piper  Service  Bulletin  No.  975, 
dated  November  2. 1994. 

(b)  Special  flight  pennits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  reqidrements  of  this  AD 
can  be  accomplished. 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  equivalent  level  of  safety -may  be 
approved  by  the  Manager,  Atlanta  Aircraft 
Certification  Office  (ACX)).  One  Crown 
Center.  1895  Phoenix  Blvd..  Suite  450, 
Atlanta.  Georgia  30349. 

(1)  The  request  shall  be  forwarded  through 
an  appropriate  FAA  Maintenance  Inspector, 
who  may  add  comments  and  then  send  it  to 
the  Manager.  Atlanta  AGO. 

(2)  Alternative  methods  of  compliance 
approved  in  accordance  with  AD  9&-10-01. 
are  considered  approved  as  alternative 
methods  of  compliance  for  this  AD. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD.  if  any.  may  be 
obtained  from  the  Atlanta  AGO. 


(d)  The  replacements  required  by  this  AD 
shall  be  done  in  accordance  with  Piper 
Service  Bulletin  No.  975,  dated  November  2, 
1994.  This  incorporation  by  reference  was 
previously  approved  by  the  Director  of  the 
Federal  Register  as  of  June  10, 1996  (61  FR 
19813,  May  3, 1996).  Copies  may  be  obtained 
from  The  New  Piper  Aircraft,  Inc.,  Attn: 
Customer  Service.  2926  Piper  Dr..  Vero 
Beach.  Florida  32960.  Copies  may  be 
inspected  at  the  FAA.  Central  Region.  Office 
of  die  Regional  Counsel.  Room  1558. 601  E. 
12th  Street.  Kansas  City.  Missouri,  or  at  the 
Office  of  the  Federal  Register.  800  North 
Capitol  Street,  NW.  suite  700.  Washington. 
DC 

(e)  This  amendment  becomes  effective  on 
Decmnber  14. 1998. 

Issued  in  Kansas  Qty.  Missouri,  on 
October  22. 1998. 
Mkhari  Gallagher. 

Khitager,  Small  Airplane  Directorate.  Aircraft 
Certification  Service. 
(FR  Doc.  98-28970  Filed  10-29-98:  8:45  ami 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administratton 

14CFRPart71 

(Akipeoe  Docket  Na  94-AWA-l] 

RIN2120nAAe6 

ModMcallon  Of  the  PtMenix  Class  B 
Alrapaoe  Araa;  Arizona 

AGENCY:  Federal  Aviation 
AdminisUation  (FAA).  DOT. 

ACTION:  Final  rule. 

SillMiARY:  This  action  modifies  the 
Phoenix.  AZ,  Class  B  airspace  area. 
Specifically,  this  action  reconfigures 
several  area  boimdaries;  creates  two 
new  areas;  and  raises  and/or  lowers  the 
floore  of  several  existing  areas.  The  FAA 
is  taking  this  action  to  enhance  safety, 
reduce  the  potential  for  midair  collision, 
and  to  improve  the  management  of  air 
traffic  operations  into,  out  of,  and 
through  the  Phoenix  Class  B  airspace 


area  while  accommodating  the  concerns 
of  airspace  users. 

ffFECnVE  DATE:  0901  UTC,  November  5. 
1998. 

FOR  FUfmCR  MFORMATKM  CONTACT: 
William  C.  Nelson.  Airspace  and  Rules 
Division.  ATA-400,  Office  of  Air  Traffic 
Airspace  Managranent.  Federal  Aviation 
Adininistration,  800  Independence 
Avenue.  SW..  Washington,  DC  20591, 
Telephone:  (202)  267-8783. 
8UPPLa«NTARV  MffOnMATION: 

Related  Rnlemaking  Actione 

On  May  21, 1970,  the  FAA  published 
the  Designation  of  Federal  Airways, 
Controlled  Airspace,  and  Reporting 
Points  Final  Rule  (35  FR  7782).  This 
rule  provided  for  the  establishment  of 
Terminal  Control  Airspace  areas  (now 
known  as  Class  B  airspace  areas). 

On  June  21, 1988,  the  FAA  published 
the  Transponder  With  Airtomatic 
Altitude  Repotting  Capability 
Requirement  Final  Rule  (53  FR  23356). 
This  rule  requires  all  aircraft  to  have  an 
altitude  encoding  transponder  when 
operating  within  30  NM  of  any 
designated  TCA  (now  known  as  Class  B 
airspace  area)  primary  airport  from  the 
sur&ce  up  to  10.000  feet  MSL.  This  rule 
excluded  those  aircraft  that  were  not 
originally  certificated  with  an  engine- 
driven  electrical  system  (or  those  that 
have  not  subsequently  been  certified 
with  sudi  a  system),  balloons,  or 
gliders. 

On  October  14, 1988.  the  FAA 
published  the  Terminal  Control  Area 
Classification  and  Terminal  Control 
Area  Pilot  and  Navigation  Equipment 
Requirements  Final  Rule  (53  FR  40318). 
This  rule,  in  part,  requires  the  pilot-in- 
command  of  a  civil  aircraft  operating 
within  a  Class  B  airepaoe  area  to  hold 
at  least  a  private  pilot  certificate,  except 
for  a  student  pilot  who  has  received 
certain  docimiented  training. 

On  December  17. 1991,  the  FAA 
published  the  Airspace  Reclassification 
Final  Rule  (56  FR  65638).  This  rule 
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discontinued  the  use  of  the  term 
"Terminal  Control  Area"  and  replaced  it 
with  the  designation  "Class  B  airspace 
area."  This  change  in  terminology  is 
reflected  in  this  final  mle. 

Background 

The  Terminal  Control  Airspace  area 
(TCA)  program  was  developed  to  reduce 
the  potential  for  midair  collision  in  the 
congested -airspace  surrounding  airports 
with  high  density  air  traffic  by 
providing  an  area  wherein  all  aircraft 
are  subject  to  certain  operating  rules  and 
equipment  requirements. 

The  density  of  trafBc  and  the  type  of 
operations  being  conducted  in  the 
airspace  surrounding  major  terminals 
increases  the  probability  of  midair 
collisions.  In  1970,  an  extensive  study 
found  that  the  majority  of  midair 
collisions  ocoixred  between  a  general 
aviation  (GA)  aircraft  and  an  air  carrier 
or  military  aircraft,  or  another  GA 
aircraft.  The  basic  causal  factor  common 
to  these  conflicts  was  the  mix  of  aircraft 
operating  under  visual  flight  rules  (VFR) 
and  aircraft  operating  under  instrument 
flight  rules  (IFR).  Class  B  airspace  areas 
provide  a  method  to  accommodate  the 
increasing  number  of  IFR  and  VFR 
operations.  The  regulatory  requirements 
of  these  airspace  areas  afford  the 
greatest  protectioD  for  the  greatest 
number  of  people  by  giving  air  traffic 
control  increeaed  capability  to  provide 
aircraft  separation  service,  thereby 
minimizing  the  mix  of  controlled  and 
uncontrolled  aircraft. 

The  standard  configuration  of  these 
airspace  areas  contains  three  concentric 
circles  centered  on  the  primary  airport 
extending  to  10,  20,  and  30  nautical 
miles  (MM),  respectively.  The  standard 
vertical  limit  of  these  airapace  areas 
normally  should  not  exceed  10,000  feet 
MSL.  with  the  floor  esUblisbed  at  the 
surface  in  the  inner  area  and  at  levels 
appropriate  to  the  containment  of 
operations  in  the  outer  areas.  Variations 
of  these  criteria  may  be  utilized 
contingent  on  the  terrain,  adjacent 
regulatory  airspace,  and  factors  unique 
to  the  terminal  area. 

Public  Input 

On  February  4. 1997.  the  FAA 
published  a  notice  in  the  Federal 
lagialer,  Ainpace  Docket  94-AWA-l, 
proposing  to  modify  the  Phoenix  Class 
B  airspace  area  (62  FR  5188).  The  notice 
propoaed  to  reconfigure  several  area 
boundaries:  create  two  new  areas;  and 
raise  and/or  lower  the  floors  of  several 
existing  areas  within  the  Phoenix  Class 
B  airspace  area.  The  comment  period  for 
this  proposal  closed  on  September  22, 
1997. 


On  April  2. 1997,  the  FAA  reopened 
the  comment  period  in  response  to 
requests  from  several  user  organizations 
for  additional  time  to  fully  analyze  the 
proposal  and  to  formulate  and  submit 
commenU  (62  FR  1S635). 

On  August  22, 1997,  the  FAA 
published  a  supplemental  notice  of 
proposed  rulemaking  to  correct  an  error 
in  the  bearings  published  in  the  original 
notice  (62  FR  44598).  Interested  persons 
were  invited  to  participate  by 
submitting  written  data,  views,  or 
arguments. 

The  FAA  received  61  comments  in 
response  to  notice  94-AWA-l.  All 
comments  received  were  considered 
before  making  a  determination  on  this 
final  rule.  An  analysis  of  the  comments 
received  and  the  FAA's  responses  are 
summarized  below. 

Analyais  of  Conunents 

Requests  for  Additional  Hearings 

Several  commenters  requested  that 
the  FAA  hold  additional  hearings  to 
advise  the  public  on  the  specifics  of  this 
proposed  action.  These  commentera 
stated  that,  in  their  opinion,  the  time  lag 
between  the  July  17. 1993.  public 
hearing  and  February  4. 1997. 
publication  of  the  NPRM  was  reason 
enough  for  the  FAA  to  hold  additional 
airn>ace  meetings. 

llie  FAA  disagrees  with  these 
commentera.  The  FAA  held  a  pre-NPRM 
meeting  to  inform  airspace  usera  of  the 
planned  modification  of  the  Phoenix 
Class  B  ainpace  area  and  to  provide 
local  airspace  usen  an  opportimity  to 
present  input  on  the  proposed 
modifications.  Since  no  changes  to  the 
original  planned  modification  had  been 
instituted,  it  was  determined  by  the 
FAA  that  additional  airspace  meetings 
were  not  necessary. 

EnTiromDantal  Concerns 

One  conunenter.  representing  the  City 
of  Apache  Junction,  opposed  the 
proposal  to  modify  the  Phoenix  Class  B 
ainpace  area  eastward  over  the  city. 
This  conunenter  stated  that  the 
proposed  modification  would  create 
noise  from  lower  flying  aircraft, 
jeopardize  air  safety,  adversely  effect 
wilderness  areas  and  the  FAA  has  not 
provided  the  dty  adequate  information 
pertaining  to  the  proposed  changes. 

The  FAA  disagrees  with  the  statement 
of  this  commenter.  Ciurently,  the  Qty  of 
Apache  Jimction,  as  charted  on 
aeronautical  charts,  is  located  in  an  area 
classified  as  uncontrolled,  or  "Class  E 
airapace."  Class  E  ainpace  may  be  used 
by  GA  VFR  aircraft  as  well  as 
commercial  airlines  operating  IFR.  The 
modification  establishes  Class  B 


ainpace  over  the  City  of  Apache 
Junction  with  a  floor  of  8.000  feet  MSL. 
As  commercial  IFR  traffic  is  currently, 
and  will  continue  to  be.  vectored  over 
Apache  Junction  at  or  above  8.000  feet 
MSL.  the  proposed  modification  has  no 
potential  to  affect  the  environment  in 
the  vicinity  of  Apache  Jimction. 

Once  the  ainjMce  is  designated  as 
Class  B.  GA  traffic  can  either 
circimmavigate  the  area  or  use  standard 
procediues  to  enter  the  Class  B  ainpace 
area.  Class  B  ainpace.  formerly  known 
as  a  Terminal  Control  Area,  exists  to 
provide  a  high  degree  of  control  over  air 
traffic  associated  with  high  density 
airports,  to  reduce  the  potential  for 
midair  collisions.  Accordingly,  aircraft 
equipment  is  subject  to  certain  minima, 
and  permission  must  be  obtained  to 
enter  Class  B  ainpace.  While  operating 
within  Class  B  ainpace.  every  aircraft  is 
required  to  have  an  operational 
transponder  and  the  pilot  is  required  to 
maintain  two-way  communication  with, 
and  follow  the  instructions  issued  by. 
air  traffic  controllera.  Controllen  are 
responsible  for  the  separation  of  every 
aircraft  in  the  Class  B  ainpace  area, 
whether  the  aircraft  is  operating  IFR  or 
VFR. 

Establishing  the  Phoenix  Qass  B 
airspace  area  floor  at  8.000  feet  MSL  in 
this  area  will  assure  adequate  separation 
and  maneuvering  airspace,  whicxi 
enhances  aviation  safety  between  IFR 
and  VFR  operations.  The  FAA  believes 
IFR  aircraft  operations  above  8.000  feet 
-MSL  will  not  impact  any  wilderness 
areas  or  the  well-being  of  the  residents 
of  Apache  Juncti<ui.  Adequate 
information  has  been  provided  to 
evaluate  potential  safety  benefits  and 
potential  environmental  impact  during 
the  rulemaking  process. 

Several  commenten  expressed 
concern  that  the  proposed  modifications 
would  allow  aircraft  to  fly  at  lower 
altitudes  over  residential  areas,  causing 
an  increase  in  noise  levels,  and 
decreesing  propoty  ralues. 
Additionally,  some  commenten 
expressed  concern  that  the  expansion  of 
the  Class  B  airspace  area  would  have  a 
detrimental  effect  upon  the  future 
environment  of  the  area,  including  the 
Superstition  Mountains.  They 
questioned  whether  an  Environmental 
Impact  Statement  was  required  as  part 
of  this  action. 

The  modifications  herein  will  not 
change  or  lower  the  altitude  at  which 
aircraft  operate,  nor  will  they  change 
existing  aircraft  departure  and  arrival 
routes,  flight  tracks,  and  operations. 
Under  the  final  rule,  except  in  two 
subareas  H  and  I.  Class  B  ainpace  area 
would  simply  be  expanded  horizontally 
to  provide  additional  safety  through 
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adherence  to  instrument  ffight  rules. 
The  ainpace  will  be  expanded  vertically 
by  lowering  the  floor  of  IFR  operations 
in  subareas  H  and  I  to  enhance  safety  by 
assuring  a  minimum  1,000  feet  of 
separation  between  approximately  8.000 
feet  MSL  and  above,  and  GA  operations. 
In  the  modification  to  subareas  H  and  I. 
GA  would  not  be  allowed  to  operate 
above  7.000  feet  MSL.  The  operational 
and  noise  impact  of  eliminating 
operations  by  GA  aircraft  above  7,000 
feet  MSL  in  subareas  H  and  I  is  expected 
to  be  minimal. 

As  published  in  the  Aeronautical 
Information  Manual  (AIM),  the  FAA 
recommends  that  aircraft  maintain  a 
minimum  altitude  of  2.000  feet  above 
the  surface  to  minimize  adverse  impact 
upon  the  environment.  Existing 
operations  will  continue  in  accordance 
with  this  recommendation  to  the  extent 
feasible.  Further,  aircraft  operations  in 
the  Phoenix  Class  B  ainpace  area  in  the 
vicinity  of  the  Superetition  Mountains 
vvill  be  operating  at  or  above  8.000  feet 
MSL 

As  explained  in  detail  in  the 
Environmental  Review  section  and  for 
the  reasons  stated  above,  the  FAA  has 
determined  that  the  proposed  final  rule 
qualifies  for  categorical  exclusion  from 
environmental  review  under  FAA  Order 
1050.1D.  Policies  and  Procedures  for 
Considering  Environmental  Impacts. 

Satellite  Airport  Operations 

Some  commentera  expressed  concerns 
that  the  proposed  modifications  would 
negatively  impact  airapace  usera  in  the 
vicinity  of  Williams  Gateway  (IWA) 
airport  and  Falcon  Field  (FFZ)  airport. 
Two  commenten.  representing 
helicopter  operations  state  that  the 
reconfiguration  of  ainpace  east  and 
southeast  of  FFZ  will  have  an  economic 
ira^ct  upon  their  business. 

The  FAA  does  not  agree  with  these 
commenten.  Currently,  aircraft, 
including  helicopten.  operate  in  the 
vicinity  due  east  of  FFZ.  operate  below 
the  4,000  (Area  D)  and  8,000  (Area  H) 
foot  MSL  floora  of  the  Phoenix  Class  B 
airspace  area,  or  navigate  southeast  and 
into  Class  E  airapace. 

As  modified,  those  pilots  who  elect  to 
operate  in  the  vicinity  southeast  of  FFZ 
and  above  IWA  may  navigate  below  the 
floor  of  the  Areas  D  at  4.000  feet  MSL. 
However,  the  eastern  boundary  of  area 
D  Area  D  is  reconfigured,  and  therefore 
provides  additional  maneuvering 
airapace.  Though  the  current  Class  E 
ainpace  is  being  reclassified  as  Class  B 
airspace,  the  establishment  of  Areas  J 
and  K  with  floora  of  5.000.  and  8,000 
feet  MSL.  respectively,  allows  adequate 
ainpace  for  users  to  operate  below  the 
Phoenix  Class  B  airspace  area  or 


navigate  a  minimal  distance  to  reach 
and  enter  Class  E  airapace.  Therefore, 
the  FAA  believes  this  action  would  have 
no  impact  upon  usera  of  the  ainpace 
operating  below  the  floor  of  the  Phoenix 
Class  B  airspace  area  in  the  vicinity  of 
southeast  of  FFZ.  In  consideration  of  the 
overall  safety  benefits,  provided  by  ATC 
system,  (e.g.  separation  from  other 
aircraft,  traffic  advisories,  etc.)  the  FAA 
believes  this  action  to  be  in  the  best 
interest  of  the  aviation  community. 

Airspace  Reconfiguration 

Many  commentera  were  of  the 
opinion  that  the  eastward  expansion  of 
the  ainpace  is  unnecessary  because  the 
existing  design  has  worined  well  for 
many  yeara.  Two  commentera  compared 
the  Phoenix  Class  B  ainpace  area  with 
other  Class  B  ainpace  areas  and 
concluded  that  the  Phoenix  Class  B 
airspace  area  should  not  be  expanded. 

Tne  FAA  does  not  agree  witn  these 
comments.  The  size  and  design  of  each 
Class  B  airapace  area  is  unique  and 
dependent  upon  the  amount  of  ainpace 
necessary  to  segregate  certain  aircraft 
operations  into  and  out  of  busy  terminal 
areas.  Aircraft  operations  have  increased 
dramatically  in  the  Phoenix  Class  B 
airspace  area  since  it  was  established  in 
1990.  Under  the  present  configuration, 
aircraft  operations  east  of  Phoenix,  and 
in  the  vicinity  of  IWA  may.  because  of 
traffic  density,  overflow  or,  when 
necessary,  may  be  vectored  temporarily 
out  of  the  Phoenix  Class  B  airspace  area. 
This  creates  the  potential  for  conflict 
between  controlled  IFR  and 
noncontrolled  VFR  aircraft  operations. 
Reclassifying  certain  Class  E  airapace  to 
Class  B  ainpace  in  the  vicinity  of  IWA 
provides  additional  airspace  to  ensure 
the  safiety  of  those  aircraft. 
Reconfiguring  the  current  airapace 
eliminates  potential  conflict  between 
VFR  and  IFR  aircraft  operations  and 
allows  usera  reasonable  access  to 
navigable  ainpace. 

Many  commentera  opposed  the 
modification  of  the  Phoenix  Class  B 
airspace  area  because  they  believe 
changes  to  flight  tracks  or  airways  were 
to  be  incorporated  in  the  proposed 
action. 

This  rulemaking  efibrt  is  specifically 
for  the  modification  of  the  Phoenix 
Class  B  airapace  area.  There  are  no 
airway  or  flight  pattern  changes 
associated  with  this  action. 

The  Primary  Airport  SnrfiKe  Area 
(Area  A) 

One  comment,  while  supporting  the 
modification,  questioned  whether  the 
instrument  landing  system  (ILS) 
approach  procedure  from  the  east 
should  be  revised. 


The  FAA  considered  modifying  the 
ILS  approach,  along  with  reconfiguring 
Area  C  However,  the  FAA  determined 
that  a  modification  of  surface  Area  A  is 
the  preferred  option.  Presently,  aircraft 
arriving  from  the  east  conducting  the 
Runway  26R  ILS  approach,  exit  and 
reenter  the  Class  B  airapace  area, 
increasing  the  potential  for  an  incident 
or  accident  between  IFR  and  VFR 
aircraft  operating  outside  of,  but  in  the 
vicinity  of,  the  existing  Class  B  airapace 
area. 

Prior  to  the  establishment  of  the 
Runway  26R  ILS  procedure.  Area  A  was 
considered  to  be  sufficient  However,  it 
was  discovered  that,  due  to  the  angle  of 
the  glideslope,  aircraft  followii^  the 
approach  procedure  while  descending, 
would  exit  through  the  3.000-foot  MSL 
floor  of  Area  C  and  reenter  through  the 
eastern  boundary  of  the  Phoenix  Class  B 
airapace  area.  Area  A.  The  relocation  of 
the  eastern  boundary  of  Area  A.  by  1- 
NM  to  the  east,  eliminates  this  safety 
concern  and  alleviates  the  necessity  to 
redesign  the  ILS  approadi  procedure. 

Modification  of  Areas  H  and  I 

Several  oommentos  stated  that  the 
proposed  modification  of  Area  H  north 
of  Phoenix  Intematioaal  Airport  would 
have  a  negative  impact  on  general 
aviation  and  glider  operations  from  the 
Pleasant  Valley  SailfKUt 

The  FAA  does  not  agree  with  these 
comments.  The  FAA  believes  that  the 
modification  of  Area  H  has  no  efliect 
upon  glider  operations  out  of  the 
sailpoit.  Those  glider  operatora  that 
require  an  altitude  greater  than  7.000 
{set  MSL.  have  the  option  of  remaining 
outside  of.  or  obtaining  ATC  approval  to 
operate  in.  the  Class  B  airapace  area.  In 
addition,  lowering  the  floor  in  Areas  H 
and  I  to  7000  feet  MSL  is  necessary  due 
to  the  increase  in  IFR  aircraft  operations 
to  and  from  Phoenix  International 
Airport.  The  number  of  aircraft 
operations  is  expected  to  continue 
increasing  significantly.  Lowering  the 
floor  by  1.000  feet  MSL  increases  the 
efficiency  of  traffic  management  because 
it  allows  additional  transitional 
altitudes  to  be  used  for  separating 
arrival  and  departure  traffic  and  allows 
other  usera  access  to  airapace  to 
maneuvering  or  navigate  below  the  floor 
of  the  Phoenix  Class  B  airspace  area. 

Special  Use  Airspace  (SUA) 

One  commenter  expressed  opposition 
to  the  proposed  modification, 
recommending  that  the  FAA  retain  the 
military  airapace  over  the  Rocky 
Mountains  and  move  the  air  highway 
expansion  north. 

The  FAA  interprets  the  commentera 
objections  and  statements  regarding 
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"highway"  expansion,  to  mean  airspace 
reconfiguration.  To  improve  the 
efficiency  of  aircraft  operations,  the 
FAA  determined  that  an  expansion  of 
the  Class  B  airspace  area  to  the  north 
was  not  necessary.  The  modifications 
contained  in  this  rule  include  only  that 
airspace  necessary  to  contain  the 
operations  of  participating  aircraft  in  the 
Phoenix  area  and  no  modification  to  the 
SUA  was  proposed  or  planned. 

Comctiona 

Several  commenters  reported  that  the 
NPRM  contained  several  technical 
errors  published  in  the  NPRM. 

The  field  elevation  of  Phoenix 
International  Airport  noted  in  the 
NPRM  was  "132"  feet.  The  field 
elevation  is  corrected  in  this  rule  to  read 
"1.132"  feet. 

The  eastern  boundary  of  Area  A 
would  be  moved  "approximately  2 
NM."  The  approximated  distance,  as 
verified  by  NOAA  is  less  than  1  NM. 
The  distance  is  corrected  in  this  pile  to 
read  "approximately  1  NM". 

Additionally,  the  NPRM  inadvertently 
omitted  addressing  the  change  of  the 
navigational  aid  (NAVAID)  from  the 
Phoenix  instrument  landing  system/ 
distance  measiiring  equipment  (ILS/ 
DME)  to  the  Phoenix  very  high 
frequency  omnidirectional  range  tactical 
air  navigation  (VORTAC).  Use  of  the 
Phoenix  VORTAC  will  shift  the  arc 
boundaries  and,  therefore,  the  regulated 
airspace  along  the  arcs  the  Phoenix 
Class  B  airspace  area  westward,  but  less 
than  1  NM.  The  FAA  determined  that 
this  shift  in  the  arc  boundaries  causes 
little,  if  any.  impact  on  users  of  the 
navigable  airspace  in  these  areas.  In 
addition,  use  of  the  Phoenix  VORTAC 
assists  general  aviation  pilots  in 
identifying  certain  boundaries  of  the 
Phoenix  Class  B  airspace  area. 

The  Rule 

This  amendment  to  14  CFR  part  71 
modifies  the  Phoenix  Class  B  airspace 
area  as  depicted  on  the  attached  chart. 
Specifically,  this  action  reconfigures 
Area  A  by  expanding  the  existing 
eastern  boundary  to  the  east; 
reconfigures  the  existing  Area  B  west  of 
Phoenix  Intemational  Airport: 
reconfigures  Area  D  east  of  Phoenix 
Intemational  airport;  establishes  Areas  J 
and  K;  and  raises  or  lowers  the  floors  of 
several  existing  or  modified  areas.  The 
FAA  is  taking  this  action  to  enhance 
saCsty.  reduce  the  potential  for  midair 
collision,  and  improve  the  management 
of  air  traffic  operations  into,  out  of.  and 
through  the  Phoenix  Class  B  airspace 
area  while  accommodating  the  concerns 
of  airspace  users. 


The  modification  of  the  Phoenix  Class 
B  airspace  area  will  become  effective  on 
November  S,  1998.  In  order  to  avoid 
pilot  confusion  and  to  make  pilots 
immediately  aware  of  the  revised  legal 
description  of  the  Phoenix  Class  B 
airspace  area,  the  FAA  finds  that  good 
cause  exisU,  pursuant  to  5  U.S.C  (d),  for 
making  this  amendment  effective  in  lau 
than  30  days.  The  November  5, 1998. 
effective  date  corresponds  with  a 
scheduled  publication  date  for  the 
appropriate  aeronautical  charts.  The 
FAA  has  disseminated  information 
regarding  the  revised  legal  description 
of  the  Phoenix  Class  B  airspace  area  via 
public  meetings  and  publication  of  the 
NPRM  to  ensure  that  pilots  and  airspace 
users  are  advised  of  the  modifications. 
The  FAA's  Western  Pacific  Regional 
Office  distributed  Lattere  to  Airmen  that 
advertised  the  revised  description  of  the 
airspace  area.  The  Phoenix  VFR 
Terminal  Area  Chart  and  Phoenix 
Sectional  Aeronautical  Chart  will  be 
published  on  November  5. 1998,  and 
will  reflect  this  rulemaking  action. 
The  coordinates  for  this  airspace 
docket  are  based  on  North  American 
Datum  83.  Class  B  airspace  areas  are 
published  in  Paragraph  3000  of  FAA 
Order  7400.9F  dated  September  10, 
1998,  and  effective  September  16, 1998, 
which  is  incorporated  by  reference  in  14 
CFR.  section  71.1.  The  Class  B  airspace 
area  listed  in  this  document  will  be 
published  subsequently  in  the  Order. 
The  existing  Area  A  is  reconfigiired 
by  expanding  its  eastern  boundary 
approximately  1  NM  east  to  ensure  that 
aireraft  operations  into  the  primary 
airport  are  contained  witldn  the 
Phoenix  Class  B  ainpace  area.  The 
existing  Area  B  is  modified  by 
establishing  a  boundary  line  running 
north  to  south  on  99th  Avenue  to 
provide  GA  operaton  transiting  west  of 
Phoenix  greater  flexibility,  thereby 
reducing  ainpace  incursions  in  tUs 
area.  In  this  reconfiguration.  Area  B 
remains  at  3.000  feet  MSL;  however,  the 
western  area  will  be  raised  to  merge 
with  the  existing  4.000  feet  MSL  of  Area 
D. 

The  airspace  east  of  Mioenix  has  been 
reconfigured  to  contain  high 
performance  aircraft  within  the  Phoenix 
Class  B  airspace  area.  This  modification 
expands  the  Class  B  airspace  area  to  the 
east-southeast  approximately  15  NM 
over  the  Williams  Gateway  Airport, 
formerly  known  as  Williams  Air  Force 
Base.  This  expansion  establishes  Areas 
)  and  K,  with  floon  of  5,000  and  8,000 
feet  MSL.  respectively.  This 
modification  is  consistent  with  the 
FAA's  policy  of  using  only  the 
minimum  amoimt  of  airspace  necessary 
to  contain  Class  B  operations.  This 


modification  also  provides  sufficient 
airspace  for  GA  operations  near  or 
below  the  Class  B  ainpace  area  east  of 
Phoenix  The  existing  floon  of  Areas  H 
to  the  north  and  Area  I  to  the  south  are 
lowered  by  1.000  feet.  Establishing  these 
floon  at  7.000  feet  MSL  provides 
additional  protected  airspace  because  of 
the  increase  in  aircraft  arriving  and 
departing  the  Phoenix  Class  B  ainpace 
area.  Modification  of  Areas  H  and  I 
improves  ainpace  management  by 
enabling  a  more  efficient  flow  of  traffic 
wdiich  enhances  safisty  for  IFR  and  VFR 
aircraft  operations.  The  floor, 
established  at  7.000  feet  MSL.  allows 
ainpace  for  other  usen  of  the  navigable 
airspace  to  operate  below  the  floor  of 
the  Class  B  airspace  area,  or  those  pilots 
who  elect  to  operate  in  these  areas,  may 
use  standard  procedures  to  enter  the 
Phoenix  Class  B  airspace  area. 

Areas  E,  F,  G,  and  H  are  not  changed 
except  as  previously  mentioned 
concerning  the  NAVAID  change  from 
the  Phoenix  ILS/DME  to  the  Phoenix 
VORTAC.  This  change  creates  a  minor 
adfustment  of  the  Phoenix  Class  B 
ainpace  area  westward  along  the 
associated  arc  boundaries  of  less  than  1 
NM. 

Area ),  with  the  floor  established  at 
5.000  feet  MSL.  is  esUblished  between 
the  PXR  VORTAC  15-20  DME  arcs  and 
abuts  Area  E  to  the  north  and  Area  F  to 
the  south.  Establishment  of  area ) 
provides  additional  protected  ainpace 
to  support  IFR  arrivals  and  departiues 
out  of  and  into  the  Phoenix 
Intemational  airport  from  VFR  aircraft 
operations  to  the  east  of  the  airport. 

Area  K  to  the  east  is  reconfigured  and 
aligned  with  the  adjacent  Area  I  to  the 
south.  This  configuration  allows  for 
more  efficient  transition  of  aircraft  into 
and  out  of  the  Phoenix  Class  B  ainpace 
area,  and  provides  protected  ainpace  for 
operations  into  and  out  of  the  IWA 
airport.  Expanding  the  southe^em  area 
to  encompass  this  airspace  east  of  IWA 

Erovides  Class  B  ainpace  area  service  to 
igh-performance  aireraft  transiting  to 
and  from  the  en  route  structiue. 

EBvironiiiental  Review 

After  carefid  consideration,  the  FAA 
has  determined  that  expansion  of  the 
Phoenix  Class  B  airspace  area,  piursuant 
to  14  CFR  part  71.  qualifies  for 
categorical  exclusion  from 
env^nmental  review  imder  FAA  Order 
1050.1D,  Policies  and  Procedures  for 
Considering  Environmental  Impacts. 
Appendix  3.  Air  Traffic  Environmental 
Responsibilities,  paragraph  4(c).  This 
extension  of  the  Class  B  airspace  area 
horizontally  and.  in  subareas  H  and  I. 
vertically,  to  provide  additional  safety 
through  adherence  to  instrument  flight 
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rules,  will  not  change  aircraft  departure, 
arrival  routes,  flight  tracks,  m 
operations  in  the  area.  In  subareas  H 
and  I.  although  the  floor  for  IFR 
operations  and  the  ceiling  for  VFR 
traffic  would  be  lowered  from  8.000  to 
7.000  feet  MSL.  IFR  arrival  and 
departiue  routes  and  flight  patterns  will 
remain  the  same.  The  lowered  floor  will 
assure  a  mipimum  of  1.000  feet  of 
vertical  separation  between  continued 
IFR  operations  at  approximately  8.000 
feet  MSL.  and  GA  traffic.  Baaed  upon 
this,  and  in  consideration  of  other 
frK:ton.  there  are  no  extraordinary 
circumstances  that  warrant  preparation 
of  an  environmental  assessment. 

Regnlatory  Evaluatkm  Summary 

Changes  to  Federal  regulations  must 
undergo  several  economic  analjrses. 
First.  Executive  Order  12866  directs  that 
each  Federal  agency  shall  propose  or 
adopt  a  regulation  only  upon  a  reasoned 
determination  that  the  bmefits  of  the 
intended  regulation  justify  its  costs. 
Second,  the  Regulatory  Flexibility  Act 
y      of  1980  requires  ^endes  to  analyze  the 
economic  effect  of  regulatory  changes 
on  small  entities.  Third,  the  Office  of 
Management  and  Budget  directs 
agencies  to  assess  the  effect  of 
regulatory  changes  on  intemational 
trade.  In  conducting  these  analyses,  the 
FAA  has  determined  that  this  Final 
Rule:  (1)  will  genovte  benefits  that 
justify  its  minimal  costs  and  is  not  "a 
significant  regulatory  action"  as  defined 
in  the  Executive  Order,  (2)  is  not 
significant  as  defined  in  the  Department 
of  Transportation's  Regulatory  Policies 
and  Procedures:  (3)  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities:  (4)  will  not 
constitute  a  barrier  to  intemational 
trade:  and  (5)  will  not  contain  any 
Federal  intergovernmental  or  private 
sector  mandate.  These  analyses, 
available  in  the  docket,  are  summarized 
below. 


The  FAA  has  determined  that 
modifying  the  Phoenix  Class  B  airspace 
area  will  enhance  aviation  safiBty  and 
operational  efficiency.  This  FAA 
determination  is  based  on  a  change  in 
operations  complexity  in  some  of  the 
existing  subareas.  The  FAA  contends 
the  modification  of  the  ainpace  area 
will  impose  minimal,  if  any.  cost  to 
either  the  agency  or  aircraft  operaton.  In 
addition,  the  FAA  has  determined  that 
the  modified  ainpace  area  will  impose 
minimal,  if  any.  cost  to  opoaton  that 
circumnavigate  the  area. 

The  final  rule  wrill  not  impose  any 
additional  administrative  costs  on  the 
FAA  for  either  personnel  or  equipment. 


The  FAA  has  determined  that  any 
additional  woridoed  created  by  the  final 
rule  will  be  absoibed  with  existing 
pers(mnel  and  equipment  already  in 
place  at  Phoenix  SI^  Harbor 
Intemational  Airport  The  revision  of 
aeronautical  charts  to  reflect  changes  in 
the  ainpace  area  are  ccmsidered  a  part 
of  the  normal  periodic  updating  of  the 
charts.  The  FAA  currently  revises 
aeronautical  charts  every  six  months  to 
reflect  changes  in  the  ainpace 
environment  The  FAA  does  not  eiqiect 
to  incur  any  additional  charting  cost  as 
a  result  of  die  modification  of  the  Class 
B  ainpace  area. 

The  FAA  has  determined  through 
statistical  analysis  that  most  aircraft 
operating  in  the  modified  and  expanded 
Class  B  ainpace  area  already  have  two- 
way  radio  communications  capability 
and  Mode  C  transponden.  Therefore, 
the  FAA  has  determined  this  final  rule 
will  not  impose  any  additional 
installation  cost  for  purchasing  two-ivay 
radios  and/or  Mode  C  transponden  on 
a  substantial  number  of  operaton. 

The  final  rule  modifies  the  current 
Phoenix  Class  B  ainpace  area  by 
establishing  new  sub-areas,  by 
expanding  or  contracting  the  lateral 
boundaries,  and  by  raising  or  lowering 
the  floon  of  several  of  the  sub-areas. 
The  final  nile  will  not  alter  the  ceiling 
of  the  Class  B  ainpace  area,  therefore 
the  ainpace  oeilii^  will  remain  constant 
at  10,000  feet  MSL.  The  FAA  has 
determined  that  the  modifications  to  the 
ainpace  area  will  require  non- 
participating  operaton  to  make  only 
small  deviations  from  their  current  VFR 
flight  paths  north,  south  and  east  of 
Phoenix  Sky  Harbor  Intemational 
Airport.  In  addition,  the  FAA  has 
determined  the  redesigned  floon  and 
lateral  Iraundaries  will  not  reduce 
aviation  safety. 

Benefits 

The  approximate  total  number  of 
operatitnu  at  Phoenix  Sky  Harbor 
Intemational  Airport  was  590.000  in 
1996.  up  from  570,000  in  1995  and  is 
projected  to  increase  to  660,000  by  the 
year  2000.  Also,  passengw 
enplanements  were  approximately  14.6 
million  in  1996.  up  from  13.5  million  in 
1995  and  are  projected  to  increase  to 
18.1  million  1^  the  year  2000. 

The  FAA  has  determined  that  this 
finul  nile  %rill  enhance  operational 
safety  by  lowering  the  potential  risk  of 
midair  collisions,  given  the  projected 
increase  of  total  operations  and 
passmger  enplanements  at  Phoenix  Sky 
Harbor  Intemational  Airport.  The  final 
rule  will  improve  aviaticm  safety  as  well 
as  air  traffic  flow  in  the  Phoenix  Class 
B  airspace  area  by  simplifying  the 


airspace  area  boundaries  and  reducing 
thepossibility  of  pilot  confusion. 

The  modification  of  the  Phoenix.  AZ 
Class  B  air^Mce  area  will  enhance 
aviation  safety  and  improve  operaticmal 
efficiency  in  those  sub-areas  wfaoe 
aircraft  are  approaching  or  departing 
frxim  nioenix  Sky  Haibor  Intemational 
Airport  In  view  of  the  minimal,  if  any, 
cost  of  compliance  and  the  benefits  of 
«nhi»""«^  aviation  safety  and  improved 
operatianal  efficiency,  the  FAA  has 
determined  that  this  final  rule  will  be 
cost-beneficial. 

R^platofy  FlexilHUty  Deletminatioa 

The  Regulatory  Flexibility  Act  of  1980 
establishes  "as  a  principle  of  regulatory 
issuance  that  agencies  shall  endeavor, 
consistent  with  the  objective  of  the  rule 
and  of  applicable  statutes,  to  fit 
regulatory  and  informational 
requirements  to  the  scale  of  the 
business,  organizations,  and 
governmental  jurisdictions  subject  to 
regulation."  To  achieve  that  principal, 
the  Act  requires  agencies  to  solicit  and 
consider  flexible  regulatory  proposals 
and  to  explain  the  rational  fcM-  their 
actions.  'Hie  Act  coven  a  wide-range  of 
small  entities,  including  small 
businesses,  not-for-profit  oiganizations 
and  small  governmental  jurisdictions. 

Agencies  must  perform  a  review  to 
determine  whether  a  proposed  or  final 
rule  will  have  a  significant  economic 
imped  on  a  substantial  number  of  small 
entities.  If  the  determination  is  that  it 
will,  the  agency  must  prepare  a 
regidatoty  flexibihty  analysis  (RFA)  as 
dMcribed  in  the  Ad. 

However,  if  an  agency  determines  that 
a  proposed  or  final  rule  is  not  expeded 
to  have  a  significant  economic  impad 
on  a  substantial  number  of  small 
mtities.  section  60S(b)  of  the  1980  Ad 
provides  that  the  head  of  the  agency 
may  so  certify  and  an  RFA  is  not 
required.  The  certification  must  include 
a  statement  providing  the  factual  basis 
for  this  determination,  and  the 
reasoning  should  be  dear. 

Only  tfioae  unscheduled  aircraft 
operaton  without  the  capability  to 
operate  under  IFR  conditions  will  be 
potentially  impeded  by  this  final  rule. 
The  FAA  has  determined  that  all 
unsdieduled  air  taxi  operaton  are 
already  equipped  to  operate  under  IFR 
conditions.  These  operaton  regularly  fly 
in  airports  where  radar  approach  control 
services  have  bem  established  such  as 
the  Phoenix  Class  B  airspace  area.  The 
FAA  antidpates  that  fli^t  training 
schools  in  the  Phoenix  area  will 
continue  to  operate  below  the  floor  of 
the  modified  Class  B  ainpace  area 
without  any  difficulty.  Thus,  the  FAA 
does  nd  antidpate  any  adverse  impacts 
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to  occur  as  a  result  of  the  modified  Class 
B  airspace  area. 

The  FAA  conducted  the  required 
review  of  this  proposal  and  deteimined 
that  it  would  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Accordingly, 
pursuant  to  the  Regulatory  Flexibility 
Act.  5  U.S.C  605(b).  the  Federal 
Aviation  Administration  certifies  that 
this  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 


International  Trade  Impact . 

This  final  rule  will  not  have 
international  trade  ramifications 
because  it  is  a  domestic  airspace  matter. 
The  modification  of  Class  B  airspace 
area  will  only  affect  U.S.  terminal 
airspace  operating  procedures  at  and  in 
the  vicinity  of  Phoenix,  AZ.  This  final 
rule  will  not  impose  costs  on  aircraft 
operators  or  aircraft  manufacturers  in 
the  United  States  or  foreign  countries. 

Unfunded  Mandate*  Aaaeasment  _ 

Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (the  act),  enacted  as 
Pub.  L.  104-4  on  March  22. 1995. 
requires  each  Federal  agency,  to  the 
extent  permitted  by  law,  to  prepare  a 
written  assessment  of  the  effects  of  any 
Federal  mandate  in  a  proposed  or  final 
agency  rule  that  may  result  in  the 
expeiiditiue  of  $100  million  or  more 
adjusted  annually  for  inflation  in  any 
one  year  by  State,  local,  and  tribal 
governments,  in  the  aggregate,  or  by  the 
private  sector.  Section  204(a)  of  the  Act. 
2  U.S.C.  1534(a),  requires  the  Federal 
agency  to  develop  an  effective  process 
to  permit  timely  input  by  elected 
officers  (or  their  designees)  of  State, 
local  and  tribal  governments  on  a 
propoaed  "significant  intergovernmental 
mandate."  A  "significant 
intergovernmental  mandate"  under  the 
Act  is  any  provision  in  a  Federal  agency 
regulation  that  would  impose  an 
enforceable  duty  upon  state,  local,  and 
tribal  governments,  in  the  aggregate,  (of 
$100  million  adjusted  annually  for 
inflation)  in  any  one  year.  Section  203 
of  the  Act,  2  U.S.C.  1533^  which 
supplements  section  204(a).  provides 
that  before  establishing  any  regulatory 
requirements  that  might  significantly  or 
uniquely  affect  small  governments,  the 
agency  shall  have  developed  a  plan  that 
among  other  things,  provides  for  notice 
to  potentially  affected  small 
governments,  if  any.  and  for  a 
meaningful  and  timely  opportimity  to 
provide  input  in  the  development  of 


regulatory  proposals. 
This  final  rule  < 


I  does  not  contain  any 
Federal  intergovernmental  or  private 
sector  mandate.  Therefore,  the 


requirements  of  Title  II  of  the  Unfunded 
Mandates  Reform  Act  of  1905  do  not 
apply. 

List  ofSoblecta  in  14  CFR  Part  71 

Airspace.  Incorporation  by  refarence. 
Navigation  (air). 

Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  follows: 

PART  71— DESIGNATION  OF  CLASS  A. 
CLASS  B,  CLASS  C,  CLASS  D,  AND 
CLASS  E  AIRSPACE  AREAS; 
AIRWAYS:  ROUTES;  AND  REPORTING 
POINTS 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

AadMrtty:  49  U.S.C  106(g],  40103. 40113, 
40120:  E.O.  10654,  24  PR  9565,  3  CFR.  1959- 
1963  Comp.,  p.  389. 

171.1    [AmwtdadI 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400.9F.  Airspace 
Designations  and  Reporting  Points, 
dated  September  10, 1998,  and  effective 
September  16. 1998.  is  amended  as 
follows: 

Paragraph  3000— Subpart  B— Class  B 
Airspace 


AKVP  AZ  B  Phooix.  AZ    (Revind) 

Phoenix  Sky  Harbor  International  Airport 
(Primary  Airport) 

(lat.  33»26'10"N.,  long.  112»00'34"W.) 
Phoenix  VORTAC 

(lat.  33*25'59"N..  long.  111*5«'13"W.) 

Boundaries 

Area  A  That  airspace  extending  upward 
from  the  surfiKe  to  and  including  10,000  feet 
MSL  beginning  at  the  intersection  of  Sltt 
Avenue  and  Camelback  Road  (lat. 
33»30'34'?4..  long  112*10'08"W.),  extending 
east  along  Camelback  Road  to  the 
interaection  of  Camelback  Road  and  Dobson 
Road  (lat.  33*30'071SI.,  long.  llf52'26"W.), 
thence  south  on  Dobton  Rnd  to  the 
intersection  of  Dobson  Road  and  Guadalupe 
Road  (laL  33»21'49"N.,  long.  111»52'35"W.). 
thence  wast  on  Guadalupe  Road  to  the 
intersection  of  Guadalupe  Road  and 
Interstate  10  (lat.  33*21'50^..  long. 
111*58'08"W.).  thence  direct  to  lat.  33'21 
'48"N.,  long.  112'06'30"W..  thence  west  on 
Guadalupe  Road  to  the  intersection  of 
Guadalupe  Road  and  51st  Avenue  (lat 
33*21'46"N.,  long.  112*10'09"W.),  thence 
north  on  Slst  Avenue  to  the  point  of 
beginning. 

Area  B.  That  airspace  extending  upward 
from  3,000  feet  MSL  to  and  including  10,000 
feet  MSL  beginning  at  the  intersection  of  99th 
Avenue  and  Camelback  Road  (lat. 
33'30'29'Ta..  long.  112'16'22"W.).  thence  east 
on  Camelback  Road  to  the  intersection  of 
Camelback  Road  and  Slst  Avenue  (lat. 


33"30'34  "N. .  bng.  1 1 2*10'08'^.),  thence 
south  on  Slst  Avenue  to  the  intersection  of 
Slst  Avenue  and  Guadalupe  Road  (lat 
33*21'46"N..  long.  112M0W^.),  thence 
direct  to  lat  33*21'48"N.,  long. 
112*06'30'^.,  thence  south  direct  to  lat 
33*18'18'?4..  long  112*06'3O'^.,  thence  west 
on  Chandler  Boulevard  to  the  intersection  of 
Chandler  Boulevard  and  the  Gila  River  (lat 
33'18'18'Ta..  long.  112M2'03'^.),  thence 
northwest  along  the  Gila  River  to  the 
intersection  of  the  Gila  River  and  99th 
Avenue,  (lat.  33*19*55'^..  long. 
112*16'21"W.).  thence  north  along  the 
extension  of  99th  Avenue  to  the  point  of 
begiiming. 

Area  C  That  airspace  extending  upward 
from  3.000  feet  MSL  to  and  including  10,000 
feet  MSL  begiiming  at  the  intersection  of 
Guadalupe  Road  and  Interstate  10  (lat. 
33»21'S0"N.,  long  111«S8'08"W.).  thence 
south  on  Interstate  10  to  the  intersection  of 
Interstate  10  and  Chandler  Boulevard  (lat 
33«18'19"N.,  long.  111»58'21~W.),  thence  east 
on  Chandler  Boulevard  to  the  intersection  of 
Gilbert  Road  and  Chandler  Boulevard  (lat. 
33*18'19'TM.,  long.  111'47'22'^.),  thence 
north  on  Gilbert  Road  to  the  intersection  of 
Indian  Bend  Road  (lat  33*32'20^..  long. 
111*47'23~W.),  thence  west  on  Indian  Bend 
Road  to  the  intersection  of  Indian  Bend  Road 
and  Pima/Price  Rood  (lat  33*32'18"N..  long. 
llf5r29'TV.),  thence  south  on  Pima/Price 
Road  to  the  intersection  of  Pima/Price  Road 
and  Camelback  Road  (lat  33*30'07'^,  long. 
111(53'29"W.),  thence  east  on  Camelback 
Road  to  Dobson  Rood  (lat.  33*3O'07"N,  long. 
111(52'26"W.),  thence  south  on  Dobson  Road 
to  the  intersection  of  Dobson  Road  and 
Guadalupe  Road  (lat.  33*21'49"N.,  long. 
111*5r35~W.).  thence  west  on  Guadalupe 
Road  to  the  point  of  begiiming. 

Area  D.  That  airspace  extending  upward 
frtan  4.000  feet  MSL  to  and  including  10.000 
feet  MSL  beginning  at  the  intersection  of 
Cactus  Road  and  the  15-mile  arc  of  the 
Pboemx  VORTAC  (lat  33»35'35"N..  long. 
111*44*29"W.).  thence  clockwise  along  the 
IS-mile  arc  of  the  Phoenix  VORTAC  to  the 
intersection  of  the  IS-mile  arc  of  the  Phoenix 
VORTAC  and  Riggs  Road  (lat  33*13'02'^., 
long.  111*49'07"W.),  thence  %vest  aloi^  Riggs 
Road  to  the  intersection  of  the  Gila  River  and 
Valley  Road  (lat.  33*13'10'74.,  long. 
122*09'S8"W.).  thence  north«vest  along  the 
Gila  River  to  the  intersection  of  the  Gila  River 
and  Chandler  Boulevard  (lat  33*18'1814.. 
long.  112*12'03"W.),  thence  east  to  lat 
33'18'18'T^..  long.  112*06'30'^.,  thence 
north  to  lat  33*21'48"N.,  long.  112*06'3O"W.. 
thence  east  to  the  intersection  of  Guadalupe 
Road  and  Interstate  10  (lat  33*21'50"N..  long. 
111*58'08"W.),  thence  south  on  IntersUte  10 
to  the  intersection  of  Interstate  10  and 
Chandler  Boulevard  (lat.  33*18'19"N.,  long. 
111*58'21'16''W.),  thence  east  along  Chandler 
Boulevard  to  the  intersection  of  Chandler 
Boulevard  and  Gilbert  Road  (lat  33'18'1814., 
long.lll*4r22'^.).  thence  north  along 
Gilbert  Road  to  the  intersection  of  Indian 
Bend  Road  (lat  33*32'20"N..  long. 
111*47'23"W.).  thence  west  along  Indian 
Bend  Road  to  the  intersection  of  Pima/Price 
Road  (lat  33«32'18"N..  long.  111»53'29"W.). 
thence  south  along  Pima/Price  Road  to  the 
intersection  of  Piina/Price  Road  and 
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Camelback  Road  (lat.  33°30'07"N..  long. 
111*53'29"W.),  thence  west  along  Camelback 
Road  to  the  intersection  of  99th  Avenue  (lat 
33»30'29"N..  long.  112»16'22"W.),  thence 
south  on  99th  Avenue  to  the  intersection  of 
99th  Avenue  and  the  Gila  River  (lat 
33''19'55  "N.,  long.  112''16'21"W.),  thence 
southeast  along  the  Gila  River  to  the 
intersection  of  the  Gila  River  and  Chandler 
Boulevard  (lat  33"18'18"N.,  long. 
112*1 2'03"W.),  thence  west  along  Chandler 
Boulevard  to  the  intersection  of  an  extension 
of  Chandler  Boulevard  and  Litchfield  Road 
(lat  33''18'18"N..  long.  112»21'29"W.),  thence 
north  along  Litchfield  Road  to  the 
intersection  of  Litchfield  Road  and 
Camelback  Road  (lat.  33'>30'29"N.,  long. 
112*21'29"W.),  thence  east  along  Camelback 
Road  to  lat  33'30'30'T^..  long.  112»19'23"W., 
thence  direct  to  lat.  33''35'34"N.,  long 
112»13'55"W.,  thence  direct  to  lat 
33*36'35"N.,  long.  112"13'38"W.,  thence  east 
along  Thunderbird  Road  to  the  intersection 
of  Thunderbird  Road  and  Cactus  Road  to  the 
point  of  the  beginning 

Area  E.  That  airspace  extending  upward 
from  6,000  feet  MSL  to  and  including  10.000 
feet  MSL  begiiming  at  the  intersection  of  the 
Phoenix  VORTAC  20-mile  arc  and  lat 
33*41'41"N.,  long.  112»13'05"W..  thence 
clockwise  along  the  20-mile  arc  of  the 
Phoenix  VORTAC  to  intersection  of  the 
Phoenix  VORTAC  20-mile  arc  and  Cactus 
Road  (lat.  33'35'35'TSI.,  long  111*37'13"W.), 
thence  west  on  Cactus  Road,  to  the 
intersection  of  Cactus  Road  a«d  Thunderbird 
Road  (Ut  33*36'35'T«1.,  long  112'13'38"W.). 
thence  direct  to  the  point  ofbegnning. 

Area  F.  That  airspace  extending  upward 
from  6,000  feet  MSL  to  and  including  10,000 
feet  MSL  beginning  at  the  intersection  of 
Riggs  Road  and  the  20-mile  arc  of  the 
Phoenix  VORTAC  (lat.  33"'12'58 '^I..  long. 
111*40'04"W.),  thence  clockwise  along  the 
20-mile  arc  of  the  Phoenix  VORTAC  to  the 
intersection  of  the  20-mile  arc  of  the  Phoenix 
VORTAC  and  Valley  Road  (lat.  33»07'S8"N., 
long.  112*08'40"W.),  thence  north  along 
Valley  Road  to  the  intersection  of  Valley 
Road,  Riggs  Road  and  the  Gila  River  (lat. 
33»13'10"N.,  long.  112''09'58"W.),  thence  east 
along  Riggs  Road  to  the  point  of  beginning. 

Area  G.  That  airspace  extending  upward 
from  6,000  feet  MSL  to  and  including  10,000 
feet  MSL  beginning  at  the  intersection  of  the 
2S-mile  arc  of  the  Phoenu  VORTAC  and 
Camelback  Road  (lat.  33*30'30"N..  long. 
112'27'37"W.),  thence  east  on  Camelback 
Road  to  the  intersection  of  Camelback  Road 
and  Utchfield  Road  (lat  33°30'29''N.,  long. 


112"21'29"W.),  thence  south  on  Litchfield 
Road  to  the  intersection  of  Litchfield  Road 
and  Chandler  Boulevard  (lat.  SS'IS'IS^N., 
long.  112''21'29"W.),  thence  west  along 
Chandler  Boulevard  to  the  intersection  of  the 
25-mile  arc  of  the  Phoenbc  VORTAC  (lat 
33'18'10T«J.,  long.  112»26'34'T«r.),  thence 
clockwise  along  the  25-mile  arc  of  the 
Phoenix  VORTAC  to  the  point  of  beginning. 

Area  H.  That  airspace  extending  upward 
fit>m  7.000  feet  MSL  to  and  including  10,000 
feet  MSL  beginning  at  a  point  at  lat 
33'>46'13'TJ.,  long.  112''15'51"W..  on  the  25- 
mile  arc  of  the  Phoenix  VORTAC  thence 
clockwise  along  the  25-mile  arc  of  the 
Phoenix  VORTAC  to  the  intersection  of  the 
25-mile  arc  of  the  Phoenix  VORTAC  and 
Interatate  17  (lat.  33"49'30"N.,  long. 
112°08'37"W.),  thence  south  along  Interstate 
17  to  the  intersection  of  Interstate  17  and  the 
20-mile  arc  of  the  Phoenix  VORTAC  (lat 
33*'44'31"N.,  long.  112''07'18"W.).  thence 
counterclockwise  along  the  20-mile  arc  of  the 
Phoenbc  VORTAC  to  lat.  33»41'41"N..  long 
112"13'05"W.,  thence  direct  to  the  point  of 
beginning);  and  that  airspace  beginning  at  the 
intersection  of  the  20-mile  arc  of  the  Phoenix 
VORTAC  and  the  Phoenix  VORTAC  017" 
radial  (lat  33"'45'08"N..  long.  lll''51'12"W.). 
thence  north  along  the  Phoenix  VORTAC 
017°  radial  to  the  intersection  of  the  Phoenix 
VORTAC  017"  radial  and  the  25-mile  arc  of 
the  Phoenix  VORTAC  (lat  33«49'56"N.,  long. 
111<'49'26"W.),  thence  clockwise  along  the 
25-mile  arc  of  the  Phoenu  VORTAC  to  the 
intersection  of  the  25-mile  arc  of  the  Phoenix 
VORTAC  and  the  Phoenix  VORTAC  03  7« 
radial  (lat  33»45'58"N.,  long  111»40'10"W.), 
thence  southwest  along  the  Phoenix 
VORTAC  037°  radial  to  the  intersection  of 
the  Phoenix  VORTAC  037"  radial  and  the  20- 
mile  arc  of  the  Phoenix  VORTAC  (lat 
33"41'58"N.,  long.  111"'43'47"W.),  thence 
counterclockwise  along  the  20-mile  are  of  the 
Phoenix  VORTAC  to  the  point  of  beginning. 

Area  I.  That  airspace  extending  upward 
from  7,000  feet  MSL  to  and  including  10,000 
feet  MSL  beginning  at  the  intersection  of  the 
20-mile  arc  of  the  Phoenix  VORTAC  and  the 
Phoenix  VORTAC  127'  radial  (lat. 
33''13'54  "N.,  long  lll''39'10"W.).  thence 
southeast  along  the  Phoenix  VORTAC  127* 
radial  to  the  intersection  of  the  Phoenix 
VORTAC  12r  radial  and  the  25-mile  arc  of 
the  Phoenut  VORTAC  (lat.  33*10'52"N.,  long. 
111°34'25"W.),  thence  clockvirise  along  the 
25-mile  arc  of  the  Phoenix  VORTAC  to  the 
intersection  of  the  25-mile  arc  of  the  Phoenix 
VORTAC  and  the  Phoenix  VORTAC  180" 
radial  (lat  33"00'56'T^.,  long.  llf58'13'TfV.), 


thence  north  along  the  Phoenix  VORTAC 
180*  radial  to  the  intersection  of  the  Phoenix 
VORTAC  180*  radial  and  the  20-mile  arc  of 
the  Phoenix  VORTAC  (lat.  33*0557  "N..  long. 
111*58*1 3"W.),  thence  counterclockwise 
along  the  20-mile  arc  of  the  Phoenix 
VORTAC  to  the  point  of  beginning. 

Area  ).  That  airspace  extending  upward 
from  5,000  feet  MSL  to  and  including  10.000 
feet  MSL  beginning  at  the  intersection  of  the 
15-mile  arc  of  the  Phoenix  VORTAC  and  lat. 
33*35'39T4..  long.  111*44'29'1V..  thence  east 
to  the  intersection  of  the  Phoenix  VORTAC 
20  mile  arc  (lat  33*35'35"N.,  long. 
111*37'13"W.).  thence  clockwise  along  the 
Phoenix  20-mile  arc  to  the  intersection  of  the 
Phoenix  VORTAC  20-mile  arc  and  Riggs 
Road  (Ut  33*12'58"N..  long.  111*40'04"W.). 
thence  west  to  the  intersection  of  Riggs  Road 
and  the  Phoenix  VCMTTAC  15-mile  arc  (lat 
33*13'02"N.,  long.  111*49'07"W.).  thence 
counterclockwise  along  the  Phoenix 
VORTAC  IS-mile  arc  to  the  point  of  the 
beginning. 

Area  K.  That  airspace  extending  upward 
from  8.000  feet  MSL  to  and  including  10.000 
feet  MSL  beginning  at  the  intersection  of  the 
20-mile  arc  of  the  Phoenix  VORTAC  and  the 
Phoenix  VORTAC  03r  radial  (lat 
33*41'58'TJ..  long.  111*43'47"W.).  thence 
northeast  along  the  Phoenix  VORTAC  037* 
radial  to  the  intersection  of  the  Phoenix 
VORTAC  037*  radial  and  the  25-mile  arc  of 
the  Phoenix  VORTAC  (lat.  33*45'58"N  .  long. 
111*40'10"W.),  thence  clockwise  along  the 
2S-mile  arc  of  the  Phoenix  VORTAC  to  the 
intersection  of  the  25-mile  arc  of  the  Phoenix 
VORTAC  and  the  Phoenix  VORTAC  12r 
radial  (lat  33*10'52'?<..  long.  111*34'2S"W.). 
thence  northwest  along  the  Phoenix 
VORTAC  127*  radial  to  the  intersection  of 
the  Phoenix  VORTAC  12r  radial  and  the  20- 
mile  arc  of  the  Phoenix  VORTAC  (lat 
33*13'54'T^..  long  1 11*39*1 0"W.).  thence 
counterclockwise  along  the  20-mile  arc  of  the 
Phoenix  VORTAC  to  the  point  of  beginning. 
•         •         •         •         • 

Issued  in  Washington.  DC.  on  October  26, 

1998. 

Saginald  C  MattkewB. 

Acting  Program  Director  for  Air  Traffic 

Airspace  h4anagement. 

Note:  This  Appendix  will  not  appear  in  the 
Code  of  Federal  Regulations. 

Appendix— Phoenix.  AZ,  Claas  B 
Airqtaoe  Area 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Adminiatration 

14CFRPart71 

[AlripaGa  Doctet  No.  98^NM-iq 

Amendment  of  Ciaas  E  Airspace; 
Riverton,WY 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Direct  final  rule;  request  for 
comments. 

SUMMARY:  This  action  changes  the 
Riverton,  WY,  Class  E  siuliBce  airspace 
legal  description  from  part-time  to 
continuous.  The  FAA  has 
commissioned  an  Automated  Surface 
Observing  System  (ASOS)  at  the 
Riverton  Regional  Airport  which  makes 
the  airport  eligible  for  continuous  Class 
E  surface  airspace. 

DATES:  Effective  0901  UTC.  28  January 
1999. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
November  30. 1998. 
ADDRESSES:  Send  comments  regarding 
the  rule  in  triplicate  to:  Manager, 
Airspace  Branch,  Air  Traffic  Division, 
ANN4-520.  Federal  Aviation 
Administration.  Docket  Number  98- 
ANM-15, 1601  Lind  Avenue  S.W., 
Renton.  Washington  98055-4056. 

The  official  docket  may  be  examined 
in  the  office  of  the  Regional  Counsel  for 
the  Northwest  Mountain  Region  at  the 
same  address. 

An  informal  docket  may  also  be 
examined  during  normal  business  hours 
at  the  address  listed  above. 
FOR  FURTHER  INFORMATION  CONTACT: 
Dennis  Ripley,  ANM-520.6,  Federal 
Aviation  Administration,  Docket  No. 
98-ANM-15, 1601  Lind  Avenue.  SW., 
Renton.  Washington,  98055-4056; 
telephone  number:  (425)  227-2527. 
SUPPIfMBITARY  INFORMATION: 

The  Riverton.  WY.  Class  E  surface 
airspace  was  originally  effective  on  a 
part-time  basis.  Tlie  commissioning  of 
the  ASOS  coupled  with  the  need  for  a 
continuous  surface  area  exist  for  the 
RivCTton  Regional  Airpoft.  This 
amendment  changes  the  legal  airspace 
description  from  part-time  to 
continuous,  therroy  reflecting  actual 
desired  operations.  The  intended  effect 
of  this  rule  is  designed  to  provide  for 
the  safe  and  efficient  use  of  the 
navigable  airspace  at  Riverton.  WY.  The 
boundaries  of  the  ainpaoe  remain  the 
same. 

The  area  will  be  depicted  on 
aeronautical  charts  for  pilot  refarence. 
The  coordinates  for  this  airspace  dodwt 


are  based  on  North  American  Datum  83. 
Class  E  airspace  designated  as  a  surface 
area  for  an  airport  are  published  in 
Paragraph  6002  of  FAA  Order  7400.9F 
dated  September  10. 1998.  and  effective 
September  16. 1988,  which  is 
incorporated  by  reference  in  14  CFR 
71.1.  The  Class  E  airspace  designation 
listed  in  this  document  will  be 
published  subsequently  in  the  Order. 

The  Direct  Final  Rule  Procedure 

The  FAA  anticipates  that  this 
regulation  will  not  result  in  adverse  or 
negative  comment,  and,  therefore,  issues 
it  as  a  direct  final  rule.  The  FAA  has 
determined  that  this  regulation  only 
involves  an  established  body  of 
technical  regtilations  for  which  frequent 
and  routine  amendments  are  necessary 
to  keep  them  operationally  current. 
Unless  a  written  adverse  or  negative 
comment  or  a  written  notice  of  intent  to 
submit  an  adverse  or  negative  comment 
is  received  within  the  comment  period, 
the  regulation  wiU  become  efCective  on 
the  date  specified  above.  After  the  close 
of  the  comment  period,  the  FAA  will 
publish  a  docket  in  the  Federal  RegMer 
indicating  that  no  adverse  or  negative 
comments  were  received  and 
confirming  the  date  on  which  the  final 
rule  will  become  effective.  If  the  FAA 
does  receive,  within  the  comment 
period,  an  adverse  or  negative  comment, 
or  written  notice  of  intent  to  submit 
such  a  comment,  a  document 
withdrawing  the  direct  final  rule  will  be 
published  in  the  Federal  Regiater,  and 
a  notice  of  proposed  rulemaking  may  be 
published  with  a  new  commoit  period. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  direct  final  rule,  and  was  not  preceded 
by  a  notice  of  proposed  rulemaking, 
interested  persons  are  invited  to 
comment  on  this  rule  by  submitting 
such  writtffii  data,  views,  or  arguments 
as  they  may  desire.  Communications 
should  identify  the  Rules  Docket 
Number  and  be  submitted  in  triplicate 
to  the  address  specified  under  the 
caption  ADDRESSES.  All  communications 
received  on  or  before  the  closing  date 
for  comments  will  be  considered,  and 
this  rxile  may  be  amended  or  withdrawn 
in  light  of  the  onnments  received. 
Factual  information  that  supports  the 
conunenter's  ideas  and  suggestions  are 
extremely  helpful  in  evaluating  the 
effectiveness  of  this  action  and 
deteimining  whether  additional 
rulemaking  action  would  be  needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic. 
«ivinmmentd.  and  enogy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  r\Ue.  All  conunents 


submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
siunmarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this 
action  will  be  filed  in  the  Rules  Docket 

Commmters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  rule  must 
submit  a  aelf-addressed.  stamped 
postcard  on  whidi  the  following 
statement  is  made:  "Comments  to 
Docket  No.  98-ANM-15."  The  postcard 
will  be  date  stamped  and  returned  to  the 
oommenter. 

AgBDcy  Findings 

The  regulations  adopted  herein  will  _ 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  states,  or 
on  the  distribution  of  power  and 
resptmsibilities  among  the  various 
levels  of  government.  Therefore,  in 
acccMtlance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment 

The  FAA  has  determined  that  this 
regulaticm  is  noncontroversial  and 
unlikely  to  result  in  adverse  or  negative 
comments.  For  the  reasons  disciissed  in 
the  preamble,  I  certify  that  this 
regulation  (1)  is  not  a  "significant 
r^ulatory  action"  under  Executive 
Onler  12866;  (2)  is  not  a  "significant 
rule"  under  DOT  Regulatory  Policies 
and  Procedures  (44  FR 11034;  February 
26, 1979);  and  (3)  does  not  warrant 
preparation  of  a  regulatory  evaluation  as 
these  routine  mattere  will  only  affect  air 
traffic  procedures  and  air  navigation.  It 
is  certffied  that  these  proposed  rules 
will  not  have  significant  economic 
impact  on  a  sutMtantial  number  of  small 
entities  under  the  criteria  of  the 
Regulatory  Flexibility  Act. 

List  ofSaliieclB  in  14  Cn  Part  71 

Airspace.  Iiuxirporation  by  reference. 
Navigation  (air). 

Adoptioa  of  Ae  Amiiiiiimaet 

Accordingly,  the  Federal  Aviation 
Administration  ammds  part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  71)  as  follows: 

PART  71-0E8IQHATI0N  OF  CLASS  A. 
CLASS  B.  CLASS  C  CLASS  0.  AND 
CLASS  E  AIRSPACE  AREAS; 
AIRWAYS:  ROUTES:  AND  REPORTMQ 
POMTS 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 
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Authority:  49  U.S.C.  106(g).  40103.  40113. 
40120.  E.O.  10854,  24  FR  9565.  3  CFR.  1959- 
1963  Comp..  p.  389. 

171.1    [AnMfMtod] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400.9F,  Airspace 
Designations  and  Reporting  Points, 
dated  September  10, 1998,  and  effective 
September  16. 1998,  is  amended  as 
follows: 

Paragraph  6002    Qass  E  airspace  designated 
as  a  surface  area  for  an  airport. 


ANM  WY  E2  Rlwtoa,  WY  [ReviaMl] 

Riverton  Ragional  Airport,  WY 

(Lat.  43*03'51"N,  Long.  108*27'35"W) 

Riverton  VOR/DME 

(Ut.  43'03'57"N,  Long.  108'27'20"W) 

Within  a  4.2-mile  radius  of  the  Riverton 
Ragional  Airport,  and  within  1.8  miles  each 
side  of  the  Riverton  VOR/DME,  291*  radial 
extending  from  the  4.2-mile  radius  to  7  miles 
west  of  the  VOR/DME,  and  within  2.7  miles 
each  side  of  the  Riverton  VOR/DME  123* 
radial  extending  from  the  4.2-mile  radius  to 
7  miles  southeast  of  the  VOR/DME. 


Issued  in  Seattle,  Washington,  on  October 
19, 1998. 
Helen  FaMan  Parka. 

Manager,  Air  Traffic  Division.  Northwest 
Mountain  Region. 

(FR  Doc  98-29128  Filed  10-29-98: 8:45  ami 
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COMMOOTTY  FUTURES  TRAOINQ 
COMMSSION 

17  CFR  Part  4 

TWo-Part  Documants  for  Commodity 


AGENCY:  Commodity  Futures  Trading 
Commission. 

ACTION:  Final  rule. 

summary:  On  Marcb  30. 1998.  the 
Commodity  Futxues  Trading 
Commission  ("CFTC"  or 
"Commission")  published  for  comment 
the  National  Futures  Association's 
("NFA")  Compliance  Rule  2-35 
subsections  (a)  through  (c)  ■  ("the 
Rule"),  its  related  Interpretive  Notice, 
and  proposed  amendments  to 
Commission  rules  concerning  the  use  of 
two-part  dociunents  for  commodity 
pools  (collectively  "the  Proposal").  The 
comment  period  for  the  Proposal  was  30 


days  and  closed  on  April  29. 1998.  The 
Commission  has  carefully  considered 
the  comments  received  on  the  Proposal 
and,  based  upon  its  review  of  these 
comments  and  its  consideration  of  the 
Rule,  the  Interpretive  Notice  and  the 
proposed  Commission  rule 
amendments,  is  approving  the  Proposal 
pursuant  to  Section  17(j)  of  the 
Commodity  Exchange  Act  ^  {"Act") 
sub)ect  to  the  revisions  discussed 
herein. 

EFFECTIVE  DATE:  April  30, 1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Leanna  L.  Morris,  Staff  Attorney, 
Division  of  Trading  and  Markets, 
Commodity  Futures  Tt«ding 
Commission,  1155  21st  Street.  NW, 
Washington,  IX  20581.  Telephone: 
(202) 418-5466. 

SUPPLEMENTARY  INFORMATION: 
I.  Background 

Pursuant  to  Commissicm  Rule  4.21.' 
no  commodity  pool  operator  ("CPO") 
registered  or  required  to  be  registered 
under  the  Act  may.  directly  or 
indirectly,  solicit,  accept  or  receive 
funds,  securities  or  other  property  from 
a  prospective  participant  in  a  pool  that 
it  operates  or  intends  to  operate  unless, 
on  or  before  the  date  it  engages  in  that 
activity,  the  CPO  delivers  or  causes  to 
be  delivered  to  the  prospective 
participant  a  Disclosiue  Document  for 
the  pool  containing  the  information  set 
forth  in  Commission  Rule  4.24.*  NFA 
and  the  Commission  have  worked  to 
identify  ways  in  which  the  required 
disclosures  could  be  more  succinct  and 
clear,  while  adhering  to  the  objective  of 
protecting  pool  participants  by  ensuring 
that  participants  are  informed  about  the 
material  facts  concerning  the  pool 
before  committing  funds. 

Over  the  yearsTnowever,  pool 
Disclosure  Documents  have  become 
more  voluminous  and  more  difficult  to 
understand.  In  an  effort  to  address 
concerns  that  essential  information  is 
not  reaching  investors  in  a  form  that  can 
be  easily  understood.  NFA  submitted 
NFA  Compliance  Rule  2-35  subsections 
(a)  through  (c)  and  its  related 
Interpretive  Notice  for  Commission 
approval.  The  purpose  of  the  Rule  is  to 
provide  potential  investors  with 


'  NFA  baa  tinea  lubmittad  naw  subaactioiu  (d) 
and  (a)  to  NFA  Rule  2-3S,  which  are  not  related  to 
the  UM  of  a  two-part  document.  NFA  Rule  2-3S 
fubaaction*  (d)  and  (e)  will  be  revie%«ed  by  the 
Conuniaaion  aa  a  Mparate  submitaion  purauant  lo 
$  17(j)  of  the  Commodity  Exchange  Act 


»7U.S.C$21(i)(l»»«). 

*Commiaaion  rulea  ratersd  to  herein  can  be 
found  at  17  CFR  Ch.  I  (1998). 

'Commiaaion  Rule  4.24  alio  oontaiiu  a  proviao 
thai,  wber*  the  praapactive  participant  ii  an 
accraditad  invastor  aa  defined  in  17  CFR  230.501(a), 
a  notice  of  intended  oifirtng  and  statement  of  the 
terms  of  the  intended  ofhring  may  be  provided 
prior  to  delivery  of  a  Diacloaure  Document,  tubiact 
lo  compliance  with  the  rule*  promulgated  by  a 
ragiatarad  futuraa  aaaociation  purauant  to  taction 
17(i)  of  the  Act 


material  information  concerning  the 
commodity  pool  in  a  concise,  readable 
format  prior  to  their  deciding  whether  to 
invest  in  a  commodity  pool. 

The  comment  period  for  the  Proposal 
ended  on  April  29, 1998.  The 
Commission  received  seven  ccmment 
letters.  The  commenters  consisted  of: 
one  self-regulatory  organization;  one 
registered  futures  commission  merchant 
("FCM");  one  formerly  registered 
associated  person  of  an  FCM;  one  law 
firm;  one  futures  industry  trade 
association;  one  bar  association;  and  one 
academician. 

All  commenters  supported  the 
rulemaking  in  general.  Some 
commenters.  however,  advocated 
various  changes  to  the  proposed  rules. 
The  Commission  has  caremlly 
considered  the  comments  received  and. 
based  upon  its  review  of  the  comments 
and  its  own  consideration  of  the  Rule, 
the  Interpretive  Notice  and  the  proposed 
Commission  rule  amendments,  has 
determined  to  adopt  the  Proposal, 
subject  to  the  modifications  discussed 
herein.  Comments  received  on  the 
Proposal  are  discussed  below. 

n.  Tk«nsitioiial  Pitnriskm 

To  facilitate  the  transition  to 
compliance  with  the  Rule  and  the 
Commission  rule  amendments.  NFA 
and  the  Commission  have  determined 
that  the  revisions  being  announced 
today  will  become  effective  six  months 
from  the  date  hereof,  but  Disclosure 
Documents  may  be  prepared,  filed  and 
used  in  accordance  wi&  the  revised 
rules  prior  to  the  effiBctive  date.  For 
pools  that  are  continuously  offered, 
amendment  of  the  Disclosure  Dociunent 
is  not  required  solely  due  to  the  rule 
revisions  annoimced  herein,  and 
operators  of  such  pools  may  make 
conforming  changes  as  part  of  their  next 
regular  update  in  accordance  with 
CommissionRule  4.26. 

m.  Diacuaskm 

A.  Delivery  of  a  Two-Part  Document 

The  Rule  requires  that  the  CPO  of  a 
commodity  pool  required  to  register  its 
securities  imder  the  Securities  Act  of 
1933  ("public  pool")  deliver  a  two-part 
document.  The  first  part  of  the 
dociunent  must  be  the  Disclosiue 
Document  required  by  Commission  Rule 
4.21(a),  written  using  plain  English 
principles  '  and  limited  to  specific 


*  NFA's  Interpretive  Notica  lo  Rule  2-35  providet 
guidanca  on  what  it  meant  by  the  uae  of  "plain 
Engliah  principlet."  Such  principlea  include:  uting 
active  voice;  uaing  abort  tentencat  and  paragraphs; 
braalung  up  the  document  into  thort  tectiona;  uting 
titles  and  tub-titlat  that  tpecifically  daacribe  the 
contantt  of  each  tection;  uting  wordt  that  are 
definite,  concreta.  and  part  of  everyday  laiiguage: 
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disclosure  information,  as  discussed  in 
detail  below.  The  second  part  is  the 
Statement  of  Additional  Information 
("SAI"),  which  may  include  information 
that  is  not  in  the  Disclosure  Document, 
provided  that  the  information  is  not 
misleading  or  otherwise  inconsistent 
with  applicable  statutes,  rules  or 
resulations. 

The  CPO  of  a  commodity  pool  that  is 
not  required  to  register  its  securities 
under  the  Securities  Act  of  1933 
("private  pool") '  must  prepare  and 
distribute  a  Disclosure  Document  and 
may  prepare  and  distribute  an  SAI.  but 
is  not  required  to  do  so.  ff  the  CPO  of 
a  private  pool  chooses  to  prepare  an 
SAI,  it  may  be  bound  together  with  the 
Disclosure  Dociunent,  so  long  as  the 
IXscIosure  Document  comes  first.  If  the 
CPO  of  a  private  pool  binds  the  SAI 
separately,  the  CPO  is  not  required  to 
provide  it  to  a  prospective  putidpant 
unless  requested  by  the  prospective 
participant. 

One  commenter  stated  that  the  use  of 
the  two-part  format  should  be  optional 
for  CPOs  of  private  pools.  The 
Commission  notes  that  the  intent  of  the 
Rule  is  to  provide  all  investors  with  a 
more  concise  and  readable  document. 
Accordingly,  it  would  defeat  the 
purpose  of  the  Rule  if  CPOs  of  private 
poob  were  allowed  to  choose  whether 
to  atUiere  to  the  format  and  disclosure 
requirements  of  the  Rule.  As  discussed 
in  detail  below,  if  the  CPO  of  a  private 
pool  diooses  not  to  disclose 
supplemental  information  as  defined  in 
Commission  Rule  4.24(v).  the  CPO 
needs  to  prepare  and  distribute  only  the 
Disclosure  Document  containing  the 
information  required  by  the  Rule  and 
does  not  need  to  prepare  a  separate  SAI. 
Also.  CPOs  of  private  pools  have  the 
choice  of  binding  the  SAI  to  the 
Disclosure  Document  or  separately 
providing  the  SAI  upon  request  of  the 
prospective  participant.  Accordingly, 
the  Commission  does  not  believe  that 
CPOs  of  private  pools  should  be  given 
the  option  of  choosing  between  the  new 
two-part  format  or  the  previous 
disclosure  format  of  Part  4  of  the 
Commission's  rules. 

B.  Information  Required  To  Be  in  the 
Disclosure  Document 

The  Ride  provides  that  the  Disclosure 
Document  required  by  Commission  Rule 


4.21(a)  be  clear  and  concise,  written 
using  plain  Kngligh  principles,  and 
limited  to  the  information  required  by 
Commission  Rules  4.24  and  4.25, 
provided,  however,  that  the  CPO  may 
provide  the  performance  infmnation 
required  by  Commission  Rule  4.25(c)(5) 
in  the  SAI.  It  should  be  noted  that,  if  the 
CPO  does  not  prepare  an  SAI,  the 
performance  information  required  under 
Commission  Rule  4.25(cH5)  must  be 
included  in  the  Disclosure  Document. 
The  Disclosure  Document  must  also 
include  any  other  information  necessary 
to  understand  the  fundamental 
characteristics  of  the  pool  or  to  keep  the 
Disclosure  Document  from  being 
misleading. 

In  support  of  the  Rule,  the 
Commissicm  has  amended  Commission 
Rule  4.25(c)(5)  to  permit  the  summary 
description  of  the  performance  history 
of  the  CTAs  and  investee  pools  for 
which  perfonnance  is  not  required  to  be 
disclosed  pursuant  to  Commission 
Rules  4.25(c)(3)  and  4.25(c)(4) 
(hereinafter  "non-major  CTAs"  and 
"non-major  investee  pools") ''  to  be 
provided  in  the  SAI. 

The  Rule  (HiginaUy  proposed  also 
permitting  the  CPO  to  [wovide  the 
monthly  rate  of  return  information  of 
the  offered  pool,  required  under 
Commission  Rule  4.25(a)(l)(i)(H),  in  the 
SAI,  separated  from  the  remainder  of 
the  required  performance  capsule.  One 
commenter  stated,  however,  that  the 
monthly  performance  information  of  the 
offered  pool  is  too  crucial  to  the 
evaluation  of  a  CPO  to  permit  the 
information  to  be  placed  in  the  SAI. 
where  it  may  be  missed  or  overlooked. 
The  commenter  stated  that  the 
"(rleliance  on  a  single  yearly  rate  of 
return  will  allow  a  CPO  to  better 
disguise  wildly  aberrant  performance  of 
thepool." 

Tne  Commission  has  considered  the 
Proposal  and  has  concluded  that  the 
monthly  rate  of  return  information  of 
the  ofiiered  pool  is  necessary  to  disclose 
the  volatility  of  the  pool  to  investors. 
The  Commission  does  not  believe  that 
such  material  information  concerning 
the  pool's  performance  should  be 
separated  between  two  parts  of  a 
Disclosure  Document.  'Thus.  NFA  has 
revised  its  Rule  by  deleting  that  specific 
provision  from  the  final  rule. 


avoidii^  l«gtl  ptfoa  and  highly  technical  termc 
uaing  gioaaariaa  to  define  technical  termt  that 
cannot  be  avoidad;  avoiding  multiple  nagativaa;  and 
uaii^  tablaa  end  buUal  Itott.  wfaara  appropriate.  The 
Rule  doaa  not  afbct  the  praacribad  ttatamanU  of 
Commiaaion  Rulea  4.24(a)  and  4.24(b). 

'Purauant  to  Conunitainn  Rule  4.24(dX3Xi).  • 
"private  pool"  ia  one  that  it  privately  oBared 
*  purauant  to  aection  4(2)  oftlwSecuritiaa  Act  of 
1933  or  purauant  to  Regulation  D  thereunder. 


^Commiation  Rule  4.10(dKS)  definat  major 
investee  pool  as  any  invaatea  pool  that  ia  allocated 
or  intended  to  be  aUocatad  at  leaat  tan  peroaot  of 
the  net  eaaet  value  of  the  pooL  Commiaaion  Rule 
4.10(1)  definaa  major  cosmtodity  trodiitg  advisor  ae. 
with  reapact  to  a  pool,  any  CTA  that  ia  aUocatad 
or  intended  to  be  allocated  at  leaat  tan  paroant  of 
the  pool't  funda  available  far  commodity  interaat 
trading.  Accordingly,  "non-major  CTAa"  and  "non- 
maior  tnveatee  poola"  do  not  meet  the  tan  percent 
allocation  raquiramenL 


Commissioo  Rule  4.25(aH2)(i)  also  will 
not  be  revised  as  originally  proposed. 
Accordingly,  the  offered  pool's  monthly 
rate  of  return  information  must  be 
provided  in  the  first  part  of  a  two-part 
document  in  the  performaiux  capsule 
required  by  Commissicm  Rule  4.25. 

C.  Conunission  Rule  4.2Mv}— 
Supplemental  Information 

The  Rule  provides  that  the  Disclosure 
Document  must  be  limited  to  and 
include  all  of  the  required  information 
of  Commission  Rules  4.24  and  4.25. 
with  the  noted  exception  that  the 
summary  performance  information 
required  b^  Commission  Rule  4.25(c)(5) 
may  be  provided  in  an  SAI  if  one  is 
prepared.  Accordingly,  Commission 
Rule  4.24(v)  has  been  revised  to  require 
that  supplemental  information,  which  is 
not  reqfuired  information  ■  be  contained 
only  in  the  second  part  of  a  two-part 
document  Such  information  may  not  be 
presented  in  the  Disclosure  Document 

Sevwal  oranmenters  stated  that  the 
provisions  should  not  be  so  restrictive 
on  %^iat  is  aUowed  to  be  included  in  the 
Disclosure  Document.  They  maintained 
that,  because  of  the  varying  structure 
and  objectives  of  each  commodity  pool, 
discretion  should  be  provided  to  CPOs 
in  deciding  vrbat  information  to  include 
in  the  Disclosure  Document.  For 
example,  some  CPOs  may  want  to 
include  the  limited  partnership 
agreement  in  the  Disclosure  Document 
One  commenter  also  stated  that  CPOs 
should  be  permitted  to  include 
supplemental  performance  information 
with  the  required  poformance 
disclosures,  siiuse  "[sjupplemental 
performance  informatitm  is  often  closely 
related  to  the  required  pOTfbrmanoe 
disclosures  and  is  often  based  (on) 
required  performance  figures." 

As  discussed  earlier,  tne  intent 
behind  providing  investors  with  a  two- 
part  documoit  is  to  provide  a  more 
understandable  Disclosiue  Document 
that  discloses  essential  information 
about  a  pool  in  such  a  way  that  will 
assist  investors  in  making  informed 
decisions  about  whether  to  invest  in  the 
pool.  Accordingly,  pennitting  the 
inclusion  of  supplemental  information, 
such  as  a  limited  partnership  agieranent 
or  non-required  performance 
infionnaticHi  which  will  increase  the 
length  of  the  Disclosure  Document,  is 
not  in  accordance  with  the  intent  of  the 
two-part  document  format.  Such 
information  would  be  more 


•Purauant  to  CfT'y"'**''^  Rule  4.24(v). 
(uppiamaBtal  information  it  any  information  that  ia 
not  raquiied  by  Commiaaion  nilat.  the  antifaaud 
provi^ona  oftha  Act  other  Warml  or  state  lawa  or 
raguleliona.  rulaa  of  a  aatf^agulatocy  agency  or  la«»B 
of  a  noB-Unitad  Siataa  juriadictiop. 
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appropriately  placed  in  the  SAI.  where 
it  will  not  distract  the  investor  from  the 
material  disclosures  contained  in  the 
Disclosure  Document. 

That  is  not  to  say  that  the  information 
provided  in  the  SAI  may  not  be  useful 
information  to  prospective  participants. 
The  SAI  may  include  information  that 
expands  upon  the  required  information 
found  in  the  Disclosure  Document, 
provided  that  such  information  is  not 
misleading  or  inconsistent  with 
applicable  statutes,  rules  or  regulations. 
However,  the  Commission  believes  that 
it  is  more  useful  to  the  typical  or 
average  investor  to  provide  essential 
information  concerning  an  investment 
in  the  pool  in  a  shorter  and  simpler 
Disclosure  Document. 

D.  Coordination  With  Other  Regulatory 
Agencies 

Several  commenters  expressed 
concern  over  CFTC  and  Securities  and 
Exchange  Commission  ("SEC") 
coordination  of  regulatory  requirements 
for  publicly  offered  commodity  pools. 
Specifically,  the  commenters  want  the 
Commission  to  be  certain  that  the  use  of 
the  two-part  format  and  plain  English 
requirements  will  not  conflict  with  any 
disclosure  requirements  of  the  SEC  for 
commodity  pools.  The  commenters  urge 
the  CFTC  and  the  SEC  to  develop 
uniform  standards  on  the  use  of  two- 
part  documents  and  plain  English 
principles. 

In  drafting  the  Rule  and  its  related 
Interpretive  Notice,  NFA  considered  the 
disclosure  and  formatting  requirements 
of  the  SEC  and  state  securities 
administrators  in  an  effort  to  avoid  any 
conflicting  regulatory  requirements. 
Accordingly,  the  Rule  provides  that  any 
information  required  by  the  SEC  or  state 
securities  administratore  to  be  included 
in  the  first  part  of  a  two-part  dociunent 
must  be  included  in  the  Disclosure 
Document. 

The  Rule  also  substantially  adopts  the 
"plain  English"  initiative  of  the  SEC« 
Tne  Rule,  however,  requires  that  all 
parts  of  the  Disclosure  Dociunent  must 
be  written  using  plain  Kngiuh 
principles,  nther  than  liiniting  the  plain 
English  principles  to  a  few  specific 
disclostues,  as  provided  in  the  SEC's 
rule.i°  Accordingly,  although  the  Rule 


•Sm  S3  FR  S370  (Ftbruafy  6.  ISSS). 

-SBC  Rui*  421(b).  howwnt,  doM  nquira  thtt  the 
mdn  pratpactua  ba  daar.  cxmciM  and 
undaralaiKiabla  and  raquiiva  uaing  tha  fello«vii« 
tachniquaa.  among  othara:  pcaaant  infonnation  in 
daar.  oonciaa  MctkMu.  pancrapha  and  tantancaa: 
avoid  lafBi  and  highly  iachnical  biuioaa* 
tanninology;  avoid  lagaiiatic  or  ovarly  complax 
praaantationa  that  maka  tha  tubatanca  of  tha 
diadoaiu*  ditBcult  to  undantand;  and  avoid 
rapatiUva  diadoauia  that  incraaaM  tha  liaa  of  tha 


expands  the  use  of  plain  English 
principles,  it  does  not  conflict  with  the 
SEC's  requirements. 

In  preparing  the  related  Interpretive 
Notice,  which  provides  guidance  on 
plain  English  principles  and  the 
disclosures  that  must  be  provided  in  the 
Disclosure  Dociunent,  NFA's 
Subcommittee  for  the  Review  of  Non- 
Performance  CPO/CTA  Disclosure 
Issues  ("Subcommittee")  looked  at  what 
was  then  SEC  Form  N-lA.  SEC  Form 
N-IA  sets  out  the  disclosures  required 
to  be  included  in  the  prospectus  and  the 
SAI  for  mutual  funds.  The 
Subcommittee  used  SEC  Form  N-IA  as 
a  general  guide  for  determining  what 
disclosures  the  SEC  might  require  to  be 
included  in  the  Disclosure  Document 
for  publicly  offered  commodity  pools. 
Although  the  SEC  has  since  adopted 
amendments  to  SEC  Form  N-IA.'  ■  the 
Commission  believes  that  NFA 
Compliance  Rule  2-35  and  its  related 
Interpretive  Notice  provide  sufficient 
guidance  on  what  disclosures  the  SEC 
and  state  sectirities  administrators  will 
require  to  be  included  in  the  Disclosure 
Dccimient.  Additionally,  the  Rule  and 
the  Interpretive  Notice  have  been 
written  to  contain  the  necessary 
flexibility  to  address  the  disclosure 
requirements  of  the  SEC  and  state 
seciuities  administraton  as  they  may 
change  over  time.*'  Accordingly,  the 
Commission  believes  that  any  concerns 
about  conflicting  regulatory 
requirements  have  been  addressed 
adequately.  The  Commission  will 
continue  to  coordinate  with  the  SEC  on 
maintaining  consistent  requirements  for 
publicly  offered  commodity  pools. 

IV.  Related  Matters 

A.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act 
{ "RFA"),  5  U.S.C.  601-611.  requires  that 
agencies,  in  proposing  rules,  consider 
the  impact  of  those  rules  on  small 
businesses.  The  rule  amendments 
discussed  herein  will  affect  registered 
CFOs.  The  Commission  has  previously 
established  certain  definitions  of  "small 
entities"  to  be  used  by  the  Commission 
in  evaluating  the  impact  of  its  rules  on 
such  entities  in  accordance  with  the 


documaot.  but  doaa  not  anhanoa  tha  quality  of  tha 
infonnation. 

■' ea  FR 13916  (IMacch  23, 1998). 

"Tha  Intaiptativa  Notica  to  NFA  Complianoa 
Ruia  2-35  pravidaa:  "Tha  Diadoaura  Oocumant 
may  alao  induda  inJotmation  raquiiad  by  tha 
Sacuritiaa  and  Kxrhanga  Commiaaion  and  itata 
•acuritiaa  adminlatraloca.  Sudi  infonnation 
cuirantly  indudaa  itama  audi  a«  *   *  *"  (ampbaaia 
addad).  Tha  langiiaga  of  tha  Intarprativa  Notica 
acknowiodfaa  that  tha  diadoauraa  raquirad  by  tha 
SEC  and  ttata  aacuritioa  «^w>nlrtianm  may  diffar 
ovar  tima  from  tha  raquiramanu  aa  of  tha  data  of 
tha  Intarprativa  Notica. 


RFA. '3  The  Commission  previously  has 
determined  that  registered  CPOs  are  not 
small  entities  for  the  piupose  of  the 
RFA.i^  Therefore,  the  Chairperson,  on 
behalf  of  the  Commission,  hereby 
certifies,  pureuant  to  5  U.S.C.  605(b). 
that  the  action  taken  herein  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

B.  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  of 
1995  "  imposes  certain  requirements  on 
federal  agencies  (including  the 
Commission)  in  connection  with  their 
conducting  or  sponsoring  any  collection 
of  information  as  defined  by  the 
Paperwork  Reduction  Act. 

There  is  no  burden  associated  with 
the  amendments  to  Commission  Rules 
4.24(v)  or  4.25(c)(5)  to  implement  the 
NFA  rule.  The  group  of  rules  contained 
in  all  of  Part  4,  "Commodity  Pool 
Operators  and  Commodity  Trading 
Advisors."  of  which  Rules  4.24(v)  and 
4.25(c)(S)  are  a  part,  was  approved  on 
September  4, 1998  and  assigned  OMB 
control  number  3038-0005.  The  group 
of  rules  contained  in  OMB  control 
number  3038-0005  has  the  following 
burden: 
Average  burden  houn  per  response: 

124.65 
Number  of  respondents:  4,624 
Frequency  of  response:  On  occasion 

Copies  of  the  information  collection 
submission  to  OMB  are  available  from 
the  CFTC  Clearance  Officer,  1155  2l8t 
Street.  NW.  Washington.  DC  20581, 
(202)  418-5160. 

List  ofSnbiacts  in  17  CFR  Part  4 

Brokers.  Commodity  futures. 
Commodity  pool  operatore.  Commodity 
trading  advisora. 

In  consideration  of  the  foregoing  and 
pursuant  to  the  authority  containmi  in 
the  Commodity  Exchange  Act  and  in 
particular  sections  2(a)(1).  41. 4m.  4n. 
4o.  and  8a,  7  U.S.C.  2.  61.  6m.  6n,  6o. 
and  12(a).  the  Commission  hereby 
amends  Chapter  I  of  Title  1 7  of  the  Code 
of  Federal  Regulations  as  follows: 

PART  4— COMMODITY  POOL 
OPERATORS  AND  COMMODITY 
TRADVIQ  ADVISORS 

1.  The  authority  citation  for  part  4 
continues  to  read  as  follows: 

AodMrity:  7  U.S.C  la.  2. 4, 6b.  6c.  61. 6m. 
6n,  6o,  12a  and  23. 

2.  Section  4.24(v)  is  amended  by 
revising  paragraph  (v)(3)  introductory 
text  to  mad  as  follows: 


•>47  FR  1861S-1SS21  (April  30. 1962). 

•447  FR  1861»-18e2a 

"Pub.  I.  104-13  (May  13. 109S). 
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f4.24    Oanaial 


ra(|iilrad. 


(v) 


(3)  Must  be  placed  as  follows,  unless 
otherwise  specified  by  Commission 
rules,  provided  that  where  a  two-part 
document  is  used  pureuant  to  rules 
promulgated  by  a  registered  futures 
association  pureuant  to  Section  17(i)  of 
the  Act.  all  supplemental  information 
must  be  provided  in  the  second  part  of 
the  two-part  document: 
•        •        •        •        • 

3.  Section  4.25  is  amended  by  revising 
paragraph  (c)(S)  introductory  text  to 
read  as  follows: 


(4.2S    Perfonnenoei 

(c)  •  •  • 

(5)  With  respect  to  commodity  trading 
advisors  and  investee  pools  for  which 
performance  is  not  required  to  be 
disclosed  pureuant  to  §  4.25(c)(3)  and 
(4),  the  pool  operator  must  provide  a 
summary  description  of  the 
performance  history  of  each  of  such 
advisore  and  pools  including  the 
following  information,  provided  that 
where  the  pool  operator  uses  a  two-part 
document  pursuant  to  the  rules 
promulgated  by  a  registered  futures 
association  pursuant  to  Section  17(j)  of 
the  Act,  such  summary  description  may 
be  provided  in  the  second  part  of  the 
two-part  document: 
•        •        •        •        • 

Dated:  October  26. 1998. 

By  the  Commissioo. 
JaeBA.W«fab, 

Secretary  of  the  Commission. 
(FR  Doc.  96-29102  Filed  10-29-98;  8:45  am] 
■LUNQ  COM  SMI-SI-r 


DEPARTMENT  OF  JUSTICE 

28  CFR  Part  25 

[AQ  Order  No.  2188-^ 

RIN1106-AA61 

National  hwtant  Crimlnai  Background 
Chock  Syslwn  Regulation 

AQENCY:  Federal  Bureau  of 
Investigation,  Department  of  Justice. 

action:  Final  rule. 

SUMMARY:  The  United  States  Department 
of  Justice  (DOp  is  publishing  a  final  rule 
implementing  the  National  Instant 
Criminal  Background  Check  System 
(NICS)  pursuant  to  the  Brady  Handgun 
Violmce  Preventicm  Act  ("Brady  Act"), 
to  provide  notice  of  the  establishment  of 
the  NICS,  to  establish  policies  and 
procedures  for  ensuring  the  privacy  and 
security  of  this  system,  and  to 


implement  a  NICS  appeals  policy  for 
persons  denied  acquisition  of  a  firearm 
based  on  infonnation  in  the  NICS  that 
they  believe  to  be  erroneous  or 
incomplete. 

ffFECnVE  DATE:  November  30. 1998. 
FOR  FURTHER  MFORMATKW  CONTACT: 
Emmet  A.  Rathbun,  Unit  Qaef,  Federal 
Bureau  of  Investigation.  Module  C-3. 
1000  Custer  Hollow  Road,  Clarksburg, 
West  Virginia  26306-0147,  telephone 
number  (304)  625-2000. 
SUPPLaeiTARY  OVORMATION:  This  rule 
finalizes  two  notices  of  proposed 
rulemaking:  the  Nation^  Instant 
Criminal  Background  Check  System 
Regulation  published  in  the  Federal 
Roister  tm  June  4, 1998  (63  FR  30430). 
and  the  National  Instant  Criminal 
Background  Check  System  User  Fee 
Regulation,  published  in  the  Federal 
Ri^ister  on  August  17. 1998  (63  FR 
43893).  The  FBI  accepted  comments  on 
the  proposed  niles  from  interested 
parties  until  September  16. 1998.  and 
approximately  2.000  comments  were 
received. 

In  publishing  this  final  rule,  the 
Department  also  is  giving  notice, 
pursuant  to  section  103(d)  of  the  Brady 
Act.  Public  Uw  103-159. 107  Stot. 
1536.  to  Federal  Firearm  Licensees 
(FFLs)  and  the  chi6f  law  enforcement 
officer  of  each  state  that  the  NICS  is 
established  as  of  October  31. 1998.  With 
limited  exceptions.  FFLs  are  required  by 
the  Brady  Act  to  begin  contacting  the 
system  beginning  on  November  30, 
1998,  thirty  days  after  the  establishment 
of  the  system,  before  they  may  transfinr 
a  firearm  to  a  non-licensee.  FFLs  shall 
contact  the  NICS  by  contacting  either 
the  FBI  NICS  Operations  Center  or  a 
state  point  of  contact  (POC)  for  the 
NICS,  as  specified  by  the  Bureau  of 
Alcohol.  Tobacco,  and  Firearms  (ATF). 
United  States  Department  of  the 
Treasury.  The  ATF  will  notify  each  FFL 
of  the  method  by  which  FFLs  must 
contact  the  NICS  in  their  state. 

Siginificant  Comments  or  Changss 

The  NICS  User  Fee 

The  largest  number  of  comments 
pertained  to  the  FBI's  proposed  user  fee 
to  be  charged  FFLs  that  contact  the  FBI 
NICS  Operations  Center  direcUy  for  a 
NICS  background  check.  All  of  those 
who  commented  on  the  proposed  user 
fee  opposed  the  fee.  This  issue  was  the 
subject  of  Congressional  action  since  the 
time  of  the  initial  publication  of  the 
proposed  NICS  rule.  The  Omnibus 
Appropriations  Act  for  fiscal  year  1999 
provided  additional  monies  to  the  FBI 
to  fimd  the  operation  of  the  NICS  and 
prohibited  the  FBI  from  charging  a  fee 
for  NICS  chedcs.  Accordingly,  the  FBI 


will  not  be  charging  the  user  fee  set 
forth  in  the  proposed  NICS  user  fee 
regulatimi.  This  does  not  preclude  state 
or  local  agencies  acting  as  POCs  for  the 
NICS  from  rhurging  such  fees  as  may  be 
appropriate  under  state  or  local  law. 

The  NICS  Audit  Log 

A  significant  number  of  comments 
were  received  opposing  the  retention  by 
the  NICS  of  a  temporary  log  of 
background  dttodk  transactions  that    - 
allow  a  firearm  transfer  to  proceed.  Most 
of  these  comments  expressed  an  opinioa 
that  such  a  log  woidd  constitute  a 
national  fireanos  registry,  the 
establishment  of  which  is  prohibited  by 
the  Brady  Act. 

The  FBI  will  not  establish  a  federal 
firearms  registry.  The  FBI  is  expressly 
barred  from  doing  so  by  section  103(i) 
of  the  Brady  Act  In  order  to  meet  her 
responsibility  to  maintain  the  integrity 
of  Department  systems,  however,  the 
Attorney  General  must  establish  an 
adequate  system  of  oversight  and 
review.  Consequently,  the  FBI  has 
proposed  to  retain  records  of  approved 
transacticms  in  an  audit  log  for  a  limited 
period  of  time  solely  for  the  purpose  of 
satisfying  the  statutory  requirement  of 
ensuring  the  privacy  and  security  of  the 
NICS  and  the  proper  operation  of  the 
system.  Although  the  Brady  Act 
mandates  the  destruction  of  all 
posonally  identified  infonnation  in  the 
NICS  associated  with  approved  firearms 
transactions  (othw  than  the  identifying 
number  and  the  date  the  number  was 
assigned),  the  statute  does  not  specify  a 
p«iod  of  time  within  which  reonds  of 
approvals  must  be  destroyed.  The 
Department  attempted  to  balance 
various  interests  involved  and  comply 
with  both  statutory  requiremenU  by 
retaining  such  records  in  the  NICS 
Audit  Log  for  a  limited,  but  sufficient, 
period  of  time  to  conduct  audits  of  the 
NICS. 

The  NICS  Audit  Log  will  omtain 
infonnation  relating  to  each  NICS 
background  dieck  requested  by  FFLs 
and  will  allow  the  FBI  to  audit  use  of 
the  system  by  FFLs  and  POCs.  By 
auditing  the  system,  the  FBI  can  identify 
jpgfaiM'o*  in  which  the  NIC^  is  used  for 
unauthorized  purposes,  such  as  running 
chedu  of  people  other  than  actual  gun 
tiansfiBrBes,  and  protect  against  the 
invasions  of  {wivacy  that  would  result 
bom  such  misuse.  Audits  can  also 
determine  whether  potential  handgun 
purchasere  or  FFLs  have  stolen  the 
idmtity  of  innocent  and  unsuspecting 
individuals  or  otherwise  submitted  felse 
identification  information,  in  order  to 
thwart  the  name  check  system.  The 
Audit  Log  will  also  allow  the  FBI  to 
perform  quality  control  checks  on  the 
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system's  operation  by  reviewing  the 
accuracy  of  the  responses  given  by  the 
NICS  record  examiners  to  gun  dealers. 

Under  the  proposed  rule,  personally 
identified  information  in  the  NICS 
Audit  Log  associated  with  allowed 
transfers  would  be  destroyed  after 
eighteen  months.  Because  of  the 
numerous  comments  objecting  to  this 
retention  period  as  too  long,  the 
Department  reexamined  the  time  period 
needed  to  perform  audits  of  the  NICS. 
In  light  of  the  statutory  requirement  that 
records  for  allowed  transfers  be 
destroyed,  and  the  countervailing 
statutory  requirement  to  provide  for 
system  privacy  and  seciuity,  the 
Department  determined  that  the  general 
retention  period  for  records  of  allowed 
transfers  in  the  NICS  Audit  Log  should 
be  the  minimum  reasonable  period  for 
performing  audits  on  the  system,  but  in 
no  event  more  than  six  months.  Section 
25.9(b)  in  the  final  rule  was  revised  to 
reflect  this  and  to  provide  that  such 
information  may  be  retained  for  a  longer 
period  if  necessary  to  pursue  identified 
cases  of  misuse  of  the  system.  The 
Department  further  determined  that  the 
FBI  shall  work  toward  reducing  the 
retention  period  to  the  shortest 
practicable  period  of  time  less  than  six 
months  that  will  allow  basic  security 
audits  of  the  NICS.  By  February  28, 
1999,  the  Department  will  issue  a  notice 
of  a  proposed  revision  of  the  regulation 
setting  forth  a  further  reduced  period  of 
retention  that  will  be  observed  by  the 
system. 

Various  comments  expressed  concern 
that  the  Audit  Log  would  allow  POCs 
and  law  enforcement  agencies  access  to 
records  of  approved  transfers.  This  is 
not  a  well-founded  concern  because 
only  the  FBI  will  be  able  to  access 
information  in  the  transaction  log. 
Section  25.9(b)(1)  of  the  final  rule  was 
revised  to  provide  explicitly  that  such 
information  is  available  only  to  the  FBI, 
and  only  for  the  purposes  of  conducting 
audits  of  the  use  ana  performance  of  the 
NICS  or  puning  cases  of  misuse  of  the 
system. 

There  were  also  suggestions  in  the 
comments  that  more  specific  language 
be  added  to  the  final  rule  setting  forth 
requirements  for  the  FBI  to  ensure  that 
transaction  logs  of  the  separate  National 
Crime  Information  Center  (NCIC)  record 
system  also  be  destroyed  to  the  extent 
they  reflect  allowed  firearm  transfers. 
The  NCIC  informatipn  system  is 
separate  trom  the  NICS.  Nonetheless, 
the  FBI  has  taken  steps  to  preclude 
transaction  logging  of  personally 
identified  information  in  either  NCIC  or 
the  Interstate  Identification  Index  (HI) 
that  would  pertain  to  allowed  firearm 
transactions.  Thus,  the  only  logging  of 


this  information  by  the  FBI  is  in  the 
NICS  Audit  Log.  Similar  steps  will  be 
taken  to  prevent  such  logging  in  the 
future  FBI  information  systems  NCIC 
2000  and  the  Integrated  Automated 
Fingerprint  Identification  System 
(LAFIS)  as  soon  as  practicable,  but  in  no 
event  more  than  one  year  after  those 
systems  come  on-line  in  July  1999.  For 
NICS  disaster  recovery,  a  tape  of  each 
weekly,  full  system  backup  will  be 
maintained  in  an  off-site  location  for  up 
to  six  months.  Full  system  backup  tapes 
will  also  be  stored  locally  to  recycle  the 
off-site  storage.  The  FBI  keeps  no 
systematic  paper  copies  of  transactions. 
Finally,  comments  were  received  from 
state  and  local  law  enforcement 
agencies  that  will  serve  as  POCs  seeking 
clarification  that  none  of  the 
information  about  NICS  checks  in  state 
record  systems  that  they  maintain 
pursuant  to  state  law  will  be  subject  to 
the  record  destruction  requirement.  The 
proposed  rule  provided:  (1)  that  POC 
records  of  inquiry  and  response 
messages  relating  to  the  initiation  and 
result  of  a  NICS  check  that  allows  a 
transCar  must  be  destroyed;  and  (2)  that 
POC  records  of  NICS  checks  that  the 
POC  processes  that  are  part  of  a  state 
record  system  created  and  maintained 
in  accordance  with  stale  law  are  not 
subject  to  the  Brady  Act  record 
destruction  requirement.  Sections 
25.9(d)(1)  and  (2)  of  the  final  rule  were 
revised  to  make  it  clear  that  the 
referenced  state  records  of  allowed 
transfers  would  not  be  subject  to  the 
Brady  Act  record  destruction 
requirement  if  they  are  part  of  a  record 
system  created  and  maintained  pursuant 
to  independent  state  law  regarding 
firearms  transfers.  The  reason  for  this 
clarification  is  to  avoid  interfsring  with 
state  regulation  of  firearms.  If  a  state  is 
performing  a  gun  eligibility  check  under 
state  law,  and  state  law  requires  or 
allows  the  retention  of  the  records  of 
those  checks,  the  state's  retention  of 
records  of  the  concurrent  performance 
of  a  NICS  check  would  not  add  any 
more  information  about  gtin  ownership 
than  the  state  already  retains  under  its 
own  law. 

NICS  Checks  on  Pawnshop 
Redemptions  and  Gunsmith 
Transactions 

A  significant  number  of  comments  on 
this  rule  pertained  to  conducting 
background  checks  on  firearms 
redeemed  bom  pawnshops  and  firearms 
that  were  the  subject  of  repair  or 
modification  by  a  gunsmith.  Although 
the  Brady  Act  requires  the  Attorney 
General  to  establish  a  national  instant 
criminal  background  check  system,  it  is 
the  Secretary  of  Treasury  through  the 


ATF  who  defines  what  constitutes  a 
firearms  transfer,  how  long  a 
background  check  is  valid,  which 
firearm  permits  constitute  a  substitute 
or  alternative  to  a  background  check, 
and  the  recordkeeping  requirements  for 
FFLs.  The  ATF  has  issued  proposed 
regulations  dealing  with  these  issues. 
(63  FR  8379).  Questions  and  comments 
about  these  matters  should  be  directed 
to  the  ATF. 

A  number  of  comments  from  the 
pawnbrokers'  industry  addressed  the 
circumstances  that  will  develop  when  a 
person  redeems  a  firearm  from  pawn  but 
the  firearm  cannot  be  transferred  back  to 
the  individual  because  of  a 
disqualifying  record  found  by  the  NICS 
check.  The  U.S.  Department  of  Treasury 
Fiscal  Year  1999  appropriations 
legislation  includes  a  provision  to  allow 
pawnbrokers  the  option  of  requesting  a 
NICS  background  check  at  the  time  a 
person  ofiers  the  firearm  for  pawn.  An 
additional  check  would  still  be 
necessary  at  the  time  of  redemption. 
NICS  will  be  made  available  to 
pawnbrokers  for  this  purpose.  No 
change  in  the  rule  is  necessary  to 
addrMs  this. 

Use  of  State  Points  of  Contact 

Some  comments  questioned  the 
legality  of  using  state  POCs  to  process 
NICS  checks  in  light  of  the  Supreme 
Court's  decision  in  Printx  v.  United 
States,  117  S.  a.  2365  (1997),  which 
held  that  Congress  could  not  compel  the 
states  to  perform  Brady  checks.  In 
response  to  these  comments  we  note 
that  the  states  that  will  act  as  POCs  for 
the  NICS  are  not  being  required  to  do  so 
by  Federal  law  or  regulation,  but  will  do 
so  voluntarily  pursuant  to  their  own 
state  authority.  The  final  rule's 
definition  of  a  POC  acknowledges  that 
a  state  or  local  agency  serving  that 
function  will  be  doing  so  by  express  or 
implied  authority  pursuant  to  state 
statute  or  executive  order.  -^ 

Some  commenters  objected  to  the  use 
of  state  or  local  law  enforcement 
agencies  as  NICS  POCs  even  if  such 
agencies  do  so  voluntarily.  The  FBI 
considers  the  use  of  POCs  (serving  as 
intermediaries  between  FFLs  and  the 
system)  to  be  an  appropriate  means  to 
implement  the  Brady  Act.  Fostering 
state  and  local  participation  in  the  NICS 
is  entirely  consistent  with  both  our 
federal  form  of  government  and  with 
practices  under  the  Brady  Act's  interim 
provision.  Moreover,  state  and  local 
authorities  are  likely  to  have  readier 
access  to  more  detailed  infoimation 
than  a  single  centralized  processor,  such 
as  the  FBI,  thus  resulting  in  fewer 
system  misses  of  disqualified  persons 
and  enhancing  system  responsiveness 
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for  non-disqualified  persons.  The  final 
rule  therefore  retains  the  POC 
provisions  of  the  proposed  r\ile. 

Other  Comments 

Other  comments  addressed  matters 
that  were  established  by  the  Brady  Act 
and  are  not  subject  to  change  by 
regulation,  or  addressed  matters  over 
which  the  Attorney  General  has  no 
authority  under  the  Brady  Act. 
Accordingly,  no  changes  were  made  to 
this  final  rule  for  comments  such  as  the 
following:  long  guns  should  be 
exempted  fix>m  background  checks:  a 
government-issued  photo  identification 
should  not  be  required  for  transferee 
identification:  disqualifying  information 
should  be  included  on  a  person's 
drivers  license  to  make  a  NICS  check 
unnecessary;  there  should  be  no 
immunity  from  liability  for  persons  or 
agencies  providing  information  to  the 
NICS;  the  Attorney  General  should  not 
be  permitted  to  obtain  information 
relevant  to  I^CS  determinations  fit>m 
other  federal  agencies:  and  FFLs  should 
be  able  to  transfer  a  firearm  sooner  than 
the  expiration  of  three  business  days  in 
the  alMence  of  a  NICS  response. 

Some  comments  also  objected  to  the 
use  of  a  NICS  "Delayed"  response, 
arguing  that  the  Brady  Act  only 
provides  for  approval  and  denial 
responses.  We  note  that  the  "Delayed" 
response  is  merely  a  way  of 
communicating  to  the  FFL  that  the 
system  requires  additional  time  to 
research  and  evaluate  whether  the 
prospective  transferee  is  disqualified 
bom  receiving  a  firearm.  The  definition 
of  the  "Delayed"  response  in  the  final 
rule  was  revised  to  reflect  this  and  the 
fact  that  a  "Delayed"  response  indicates 
that  it  would  be  unlawful  to  transfer  the 
firearm  pending  receipt  of  a  follow-up 
"Proceed"  response  frtun  the  NICS  or 
the  expiration  of  three  business  days, 
whichever  occurs  first.  The  law  does  not 
prohibit  the  system  from  making  such  a 
response. 

Some  comments  objected  to 
solicitation  and  retention  of  a 
prospective  transferee's  Social  Security 
number  (SSN).  As  noted  in  the  proposed 
rule,  a  prospective  transferee  is  free  not 
to  provide  his  or  her  SSN  and  will  not 
be  denied  NICS  processing  for  failure  to 
do  so.  However,  volimtarily  providing 
his  or  her  SSN  can  benefit  a  prospective 
transferee  by  helping  NICS  differentiate 
the  prospective  transferee  bom  other 
persons  with  similar  names  who  may 
have  disqualifying  records.  Moreover, 
the  SSNs  of  non-disqualified  transferees 
will  be  destroyed  with  the  rest  of  the 
transferees'  identifying  data  at  the  end 
of  180  days.  The  final  rule  therefore 


retains  this  provision  of  the  proposed 
rule. 

At  least  one  comment  asked  about  the 
system's  handling  of  persons  who  have 
been  granted  relief  bom  disabilities  and 
the  safeguards  to  ensure  this  relief  is 
reco^uzed  by  the  NICS.  Initially,  the 
NICS  Mdll  not  contain  records  on 
persons  granted  relief  boia  firearm 
disabilities  by  the  ATF.  A  procedure 
will  be  implemented,  however,  so  that 
the  NICS  Operations  Center  can  verify 
the  status  of  such  individuals  when  they 
wish  to  obtain  a  firearm.  The  ATF  has 
agreed  to  notify  the  FBI  if  and  when  it 
grants  relief  frttm  disabilities  in  the 
future  by  providing  the  individuals' 
names  and  FBI  identification  numbers 
for  inclusion  in  its  records.  This  matter 
will  also  be  the  subject  of  discussion 
with  state  law  enforcement  agencies  that 
include  or  should  include  information 
in  their  record  systems  about  relief 
granted  to  persons  tmder  state  statute. 

A  small  number  of  comments 
suggested  that  the  FBI  establish  its 
regular  business  hours  beginning  at  8:00 
a.m.  in  the  earlier  time  zones  and/or 
requiring  POCs  to  offer  hours  of  9:00 
a.m.  to  10:00  p.m.  The  final  rule  retains 
the  FBI  business  hours  of  9K)0  a.m.  to 
2:00  a.m.  It  is  understood  that  some 
places  of  business  are  open  during 
hours  during  which  the  NICS 
Operations  Center  is  unavailable. 
However,  the  FBI  is  servicing  retail 
stores  in  seven  different  time  zones  and 
has  attempted  to  define  its  business 
hours  to  cover  the  peak  sales  times  in 
each  zone.  Additionally,  in  the  near 
future,  the  FBI  will  make  electronic 
access  available  to  FI^.  This  access 
will  essentially  allow  FFLs  to  conduct 
background  checks  24  hours  a  day 
except  during  minimal  periods  of 
system  maintenance.  Guidelines  for 
POCs  have  been  distributed  suggesting 
minimum  business  hours  of  10:00  a.m. 
to  9:00  p.m.,  although  these  hours  are 
not  mandatory. 

A  nimiber  of  law  enforcement  officials 
noted  that  the  proposed  rule  would  not 
allow  a  law  enforcement  officer  to  check 
the  NICS  for  the  status  of  a  person  in 
possession  of  a  firearm  to  help 
investigate  whether  the  person  is 
unlawfully  in  possession.  The  proposed 
rule  also  would  not  allow  checks  for 
general  law  enforcement  purposes.  The 
final  rule  remains  unchanged  in  this 
regard  largely  due  to  privacy-related 
concerns  expressed  by  the  federal 
agencies  supplying  records  to  the  NICS 
Index.  Taking  into  account  that  the 
Brady  Act  expressly  requires  agencies  to 
provide  records  to  the  NICS  for  Brady 
Act  purposes,  the  agencies  were 
concerned  that  use  for  other  purposes 
would  conflict  with  privacy  statutes  that 


restrict  the  use  of  such  information.  The 
FBI  notes  that  law  enforoement  has 
access  to  the  vast  majority  of  records 
available  to  the  NICS  through  the 
National  Crime  Information  Center 
(NQC)  or  the  Interstate  Identification 
Index  (m). 

A  number  of  state  officials  who  will 
be  acting  as  POCs  in  their  states 
commented  that  they  verify  the  identity 
of  the  FFLs  by  means  other  than  the  FFL 
number  assigned  by  the  ATF.  They 
further  commented  that  they  may 
provide  a  state  number  rather  than  a 
NICS  system  transaction  number  to  the 
FFLs  for  approved  sales.  They  may  not 
provide  a  number  for  a  denial  sale. 
Section  25.6(d),  (g),  and  (i)  were 
changed  to  accommodate  the  state 
systems. 

Several  comments  expressed  the 
desire  for  the  FBI  to  have  both 
telephone  and  electronic  dial-up  access 
fully  available  for  background  diecks 
when  the  NICS  liecomes  avail^le 
November  30, 1998.  The  FBI  also  would 
like  to  have  electrcmic  access  fully 
deployed  as  soon  as  possible  nnce  the 
electronic  access  improves  service  and 
reduces  the  number  of  people  needed  to 
operate  the  system.  Since  the  Brady  Act 
requires  telephone  access  at  a 
minimiun,>the  NICS  S3rstem  developers 
have  focused  resources  to  make  sure 
that  the  basic  system  would  be 
operational  on  schedule.  It  now  appears 
that  electronic  dial-up  access  will 
become  available  to  FFLs  sometime  after 
November  30,  1998.  Therefore,  section 
25.6(b)  was  changed  accordingly.  This 
section  was  changed  further  to  make  it 
clear  that  there  may  be  periods  mthin 
a  24-hour  day  when  NICS  would  be 
imavailable  due  to  scheduled  or 
imscheduled  downtime.  As  soon  as  the 
NICS  is  proven  to  have  fully  successful 
operating  capability  using  telephone 
access,  all  available  resources  will  be 
directed  toward  the  additional 
electronic  access.  The  development  time 
for  this  capability  should  be  relatively 
short  because  prototypes  are  already 
complete. 

Some  comments  suggested  that  the 
FBI  provide  a  toll-free  telephone 
number  to  individuals  who  are  denied 
the  transfer  of  a  firearm  and  wish  to 
appeal  this  denial,  and  that  the  FBI 
estabhsh  in  the  filial  rule  a  time  fi^me 
writhin  which  the  FBI  and  POCs  would 
have  to  respond  to  an  appeal.  The  FBI 
will  provide  a  toll-free  number  for  this 
purpose.  In  most  cases,  however,  a 
written  appeal  will  be  required  to  get 
the  appeal  process  started.  No  time 
frame  fat  answering  appeals  was 
included  in  this  rule  since  the  Brady 
Act  specifically  provides  that  the  NICS 
will  respcmd  within  five  business  days 
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to  individuals  requesting  the  reasons  for 
being  found  ineligible  to  receive  a 
firearm,  and  that  the  system 
immediately  consider  an  individual's 
submission  to  correct,  clarify,  or 
supplement  records  in  the  NICS. 

In  response  to  comments  i^ut  FFL 
access  to  the  NICS.  section  25.6(b)  was 
modified  to  clarify  that  the  FBI  intends 
to  provide  FFLs  a  toll-free  number  for 
both  telephone  and  electronic  dial-up 
access. 

Technical  Changes 

The  term  "password"  used  in  the 
proposed  rule  has  been  changed  to 
"code  word"  in  the  final  rule.  The  term 
"password"  has  a  specific  meaning  and 
implications  when  used  in  the  context 
oT  computer  security.  The  "code  word" 
selected  by  the  FFL  when  enrolling  with 
the  FBI  to  gain  access  to  the  NICS  does 
not  comply  with  all  the  security 
measures  normally  associated  with  a 
"password."  Therefore,  to  avoid 
creating  a  false  impression,  the  term 
"password"  has  been  replaced  by  "code 
word." 

In  the  final  rule,  words  such  as 
"purchase"  and  "purchaser"  were 
changed  to  words  such  as  "obtain"  and 
"transferee"  to  clarify  that  NICS  checks 
apply  to  transfers  and  are  not  limited  to 
firearm  sales. 

The  definition  of  the  term  "Proceed" 
was  modified  in  the  final  rule  to  clarify 
that  it  means  that  information  available 
to  the  system  at  the  time  of  the  response 
did  not  demonstrate  that  transfer  of  the 
firearm  would  violate  Federal  or  state 
law  and  that,  notwithstanding  a 
"Proceed"  response  from  the  NICS.  an 
FFL  may  not  lawfully  transfer  a  firearm 
if  he  or  she  knows  or  has  reasonable 
cau*a  to  believe  that  the  prospective 
transferee  is  prohibited  from  receiving 
or  possessing  firearms,  or  is  otherwise 
prohibited  from  transferring  the  firearm 
imder  applicable  Federal  or  state  law. 

The  proposed  rule  provided  that  a 
denial  by  the  NICS  of  a  firearm  transfer 
would  be  based  upon  one  or  more 
matching  records  that  provide  reason  to 
believe  that  receipt  of  a  firearm  by  a 
prospective  transferee  would  violate  18 
U.S.C.  922  or  state  law.  The  final  rule 
changes  the  terminology  relating  to 
NICS  denials  to  "information 
demonstrating"  rather  than  "reason  to 
believe"  in  order  to  conform  the 
language  of  the  regulation  more  closely 
to  the  language  relating  to  denials  in  the 
Brady  Act. 

Section  25.6(a)  in  the  final  rule  was 
modified  to  indicate  that  the  ATF  will 
advise  FFLs  whether  they  are  required 
to  contact  the  FBI  or  a  POC  to  initiate 
a  NICS  check  and  how  they  are  to  do 
so.  Section  25.6(j)  was  modified  to 


clarify  the  allowable  non-Brady  Act  uses 
of  the  NICS  Index  to  include  responding 
to  inquiries  by  criminal  justice  agencies 
in  connection  with  licenses  or  permits 
to  carry  a  concealed  firearm  or  to 
import,  manufacture,  deal  in.  or 
purchase  explosives,  and  inquiries  by 
the  ATF  in  connection  with 
enforcement  of  the  Gun  Control  Act  (18 
U.S.C  Chapter  44).  or  the  National 
Firearms  Act  (26  U.S.C.  Chapter  53). 
Section  25.8(b)  was  modified  to  indicate 
that  the  states  mil  not  be  required  to 
give  the  FBI  a  list  of  the  Originating 
Agency  Identifien  (ORIs)  fw  POCs 
within  the  state.  Section  25.8(1)  was 
modified  to  correctly  identify  the 
documents  where  security  requirements 
are  outlined.  Section  25.9(a)  was 
modified  to  clarify  that  in  cases  of 
firearms  disabilities  that  are  not 
permanent,  e.g.,  disqualifying 
restraining  orders,  the  NICS  will 
automatically  purge  the  pertinent  record 
when  it  is  no  longer  disqualifying. 
Section  25.10(a)  was  mmiified  to  allow 
states  to  accept  denial  appeals  in  other 
than  written  form. 

Applicable  Administnitive  ProcadiirM 
and  Exacntive  Ordan 

Regulatory  Flexibility  Analysis 

The  Attorney  General,  in  accordance 
with  the  Regiilatory  Flexibility  Act  (5 
U.S.C.  605(b)).  has  reviewed  this  final 
regulation  and  by  approvipg  it  certifies 
that  this  regulation  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities.  A 
Brady  Act  Task  Group,  compoeed  of 
experienced  state  and  local  law 
enforcement  officials,  provided  input  on 
the  design  of  the  NICS.  Whm 
developing  the  guidelines  for  the  NICS. 
both  the  Task  Group  and  the  FBI  took 
into  account  the  fact  that  many  FFLs  are 
small  businesses.  A  small  firearm 
retailer  is  defined  as  having  under  $5.0 
million  in  annual  gross  receipts  as 
defined  by  13  CFR  121.201.  Firearm 
retailers  are  included  in  the  Standard 
Industrial  Class  (SIC)  Code  5941.  The 
FBI  has  further  considered  that  this  rule 
will  apply  to  pawn  redemptions,  and 
that  many  pawnbrokere  are  small 
entities.  The  obligation  of  FFLs  to 
contact  the  NICS  before  transferring  a 
firearm,  and  the  applicability  of  NICS 
checks  to  pawn  redemptions,  are 
imposed  by  the  Brady  Act  and  detailed 
in  the  proposed  ATF  regulations 
implementing  the  permanent  provisions 
of  the  Brady  Act  (63  FR  8379).  In 
designing  the  NICS,  the  FBI  has  sought 
to  avoid  burdens  on  small  entities  . 
beyond  those  requirements  needed  to 
conduct  the  statutorily  prescribed 
background  checks  efiectively  and  to 


ensure  the  privacy  and  security  of  the 
information  in  the  NICS.  The  FBI  is  not 
aware  of  any  relevant  Federal  rules  that 
duplicate,  overlap,  or  conflict  with  this 
rule. 

The  FBI  has  sent  a  notice,  including 
a  letter  describing  NICS  and  a  NICS 
brochure,  to  each  FFL  in  the  states  and 
territories  that  are  currently  expected  to 
be  serviced  directly  by  the  FBI.  The  FBI 
has  also  met  «vith  FFLs  at  regional 
firearm  seminan  conducted  by  ATF  to 
inform  FFLs  about  NICS  plans  and  to 
solicit  comments  needed  to  finalize 
these  plans.  These  efforts  wwe  made  by 
the  FBI  also  to  satisfy  the  "outreach" 
provisions  of  5  U.S.C  609. 

Executive  Order  12866 

The  Department  of  Justice  has 
completed  its  examination  of  this  final 
rule  in  light  of  Executive  Order  12866. 
section  1(b).  Principles  of  Regulation. 
The  Department  of  Justice  has 
determined  that  this  final  rule  is  a 
"significant  regulatory  action"  under 
section  3(f)  of  Executive  Order  12866, 
Regulatory  Planning  and  Review,  and 
thus  it  has  been  reviewed  by  the  Office 
of  Management  and  Budget  (OMB). 

Executive  Order  12612 

This  final  rule  will  not  have  a 
substantial  direct  effect  on  the  states,  on 
the  relationship  between  the  national 
government  and  the  states,  or  on  the 
distribution  of  power  and 
resp<msibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612. 
it  is  determined  that  this  rule  does  not 
have  sufficient  fisderalism  implications 
to  warrant  the  preparation  of  a  Federal 
Assessment. 

Unfunded  Mandates  Reform  Act  of  1995 

This  final  rule  will  not  result  in  the 
expenditure  by  state,  local,  and  tribal 
governments,  in  the  aggregate,  or  by  the 
private  sector,  of  $100,000,000  or  more 
in  any  one  year,  and  it  will  not 
significantly  or  uniquely  affect  small 
governments.  Therefore,  no  actions  were 
deemed  necessary  under  the  provisions 
of  the  Unfunded  Mandates  Reform  Act 
of 1995. 

Small  Business  Regulatory  Enforcement 
Fairness  Act  of  1996 

This  final  rule  is  not  a  major  rule  as 
defined  by  the  Small  Business 
Regulatory  Enforcement  Fairness  Act  of 
1996.  5  U.S.C.  804.  This  rule  will  not 
result  in  an  annual  effect  on  the 
economy  of  $100,000,000  or  more,  a 
major  increase  in  costs  or  prices,  or  have 
significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
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ability  of  United  States-based 
compianies  to  compete  with  foreign- 
based  companies  in  domestic  and 
export  manets. 

Paperwork  Reduction  Act  of  1995 

The  collection  of  information 
contained  in  this  final  rule  has  been 
submitted  to  OMB  for  review  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
3507(d)).  Public  comment  was  solicited 
in  the  notice  of  proposed  rulemaking 
that  preceded  this  final  rule  (63  FR 
30430).  In  addition,  three  data 
collection  activities  deemed  necessary 
for  the  implementation  of  the  NICS  were 
the  subject  of  separate  publications. 

On  May  31. 1998.  the  FBI  submitted 
a  Paperwork  Reduction  Act  request  for 
emergency  OMB  review  and  clearance 
of  a  proposed  data  collection  entitled 
the  NICS  Firearm  Dealers  Survey.  On 
June  1. 1998.  the  FBI  published  a 
Federal  Regbter  notice  (63  FR  29755) 
announcing  its  intention  to  collect  this 
information.  On  June  21. 1998.  the  OMB 
granted  approval  f(v  the  data  collection 
effort,  and  issued  OMB  control  number 
1110-0025  for  inclusion  on  the  data 
collection  instrument.  This  control 
niunber  allows  the  FBI  to  collect  survey 
data  for  180  days  from  the  date  of  issue. 
The  FBI  publi^ied  a  second  notice  in 
the  Fadoral  Kaf^ster  (63  FR  44925)  on 
August  21. 1998,  requesting  OMB 
approval  to  collect  this  data  for  a  period 
of  up  to  three  yean. 

On  July  16. 1998.  the  FBI  submitted 
a  Paperwork  Reduction  Act  request  for 
emergency  OMB  review  and  clearance 
of  a  proposed  data  collection  entitled 
the  NIC^  Federal  Firearms  Licensee 
(FFL)  Enrollment  Form.  On  Jufy  23. 
1998.  the  FBI  published  a  Federal 
Raglstar  notice  (63  FR  39594) 
announcing  its  intention  to  collect  this 
information.  On  August  3. 1998.  OMB 
granted  approval  tot  the  data  collection 
effort,  and  issued  OMB  control  number 
1110-0026  for  inclusion  cm  the  data 
collection  instnunent  This  control 
number  allows  the  FBI  to  collect 
enrollment  infinmation  for  180  days 
from  the  date  of  issue.  The  FBI  will 
publish  a  second  notice  in  the  Federal 
■agisler  requesting  OMB  approval  to 
collect  this  data  for  a  period  of  up  to 
three  years. 

On  July  27, 1998.  the  FBI  sulHUitted 
a  PaperworiL  Reduction  Act  request  for 
emeigency  OMB  review  and  clearance 
of  a  proposed  data  collection  entitled 
the  FFL  Execution  of  Acknowledgment 
of  Obligations  and  Responsibilities 
Under  the  NICS.  On  August  3. 1998,  the 
FBI  published  a  Federal  Regisler  notice 
(63  FR  41296)  announcing  its  intention 
to  collect  this  information.  On  August  3. 


1998,  the  OMB  granted  approval  for  the 
data  collection  effort,  and  issued  OMB 
control  niunber  1110-0027  for  inclusion 
on  the  data  collection  instrument  This 
control  number  allows  the  FBI  to  collect 
this  information  for  180  days  from  the 
date  of  issue.  The  FBI  will  publish  a 
second  notice  in  the  Federal  Regisler 
requesting  C^B  approval  to  collect  this 
data  for  a  period  of  up  to  three  years. 

List  of  Subjects  in  28  CFR  Part  25 

Administrative  practice  and 
procedure.  Business  and  industry. 
Computer  technology.  Coiuts,  Firearms. 
Law  enforcement  officers.  Penalties. 
Privacy.  Reporting  and  recordkeeping 
requirements.  Security  measures. 
Telecommunications. 

Accordingly,  chapter  I  of  title  28  of 
the  Code  of  Federal  Regulaticms  is 
amended  by  adding  part  25  to  read  as 
follows: 

PART  25— DEPARTMENT  OF  JUSTICE 
INFORMATION  SYSTEMS 

Sulipart  A— The  NaSonal  Inslant  CriminsI 


25.1  Purpose  and  authority. 

25.2  Definitioiu. 

25.3  System  infonnation. 

25.4  Record  aouro  categories. 

25.5  ValidatioD  and  data  integrity  of  records 
in  the  system. 

25.6  Acrwing  noords  in  the  system. 

25.7  Querying  records  in  the  system. 

25.8  System  safeguards. 

25.9  Retontioo  and  destruction  of  recordt  in 
the  system. 

25.10  Correction  of  erroneous  system 
infomiation. 

25.11  Prohibitsd  activities  and  penalties. 
:  Pub.  L  103-159. 107  Stat  1536. 


Subpart  A— The  National  iMlMit 
Criminal  Bacfcoround  Check  System 


f2S.1    PiHpeaeandauVMflty. 

The  purpose  of  this  subpart  is  to 
establi^  policies  and  procedures 
implementing  the  Brady  Handgun 
Violence  Prevention  Act  (Brady  Act), 
Public  Law  103-159, 107  Stat  1536. 
The  Brady  Act  requires  the  Attorney 
General  to  establish  a  Natimal  Instant 
Criminal  Background  Check  System 
(NICS)  to  be  ccmtacted  by  any  Uoensed 
importer,  licensed  manufKturer.  or 
licensed  dealer  of  firearms  for 
information  as  to  whether  the  transfer  of 
a  firearm  to  any  person  who  is  not 
licensed  under  18  U.S.C  923  would  be 
in  violation  of  Federal  or  state  law.  The 
regulations  in  this  subpart  are  issued 
pursuant  to  section  103(h)  of  the  Brady 
Act.  107  Stat  1542  (18  U.S.C  922  note), 
and  include  requiranents  to  ensure  the 
privacy  and  security  of  the  NICS  and 
appeals  procedures  for  persons  who 


have  been  denied  the  right  to  obtain  a 
firearm  as  a  result  of  a  NICS  background 
check  performed  by  the  Federal  Bureau 
of  Investigation  (FBI)  or  a  state  or  local 
law  enforcement  agency. 

{2S.2    DeflfiWona. 

Appeal  means  a  formal  procedure  to 
challenge  the  denial  of  a  firearm 
transfer. 

ARI  means  a  unique  Agency  Reccnd 
Identifier  assigned  by  the  agency 
submitting  records  for  inclusion  in  the 
NICS  Index  — 

ATF  means  the  Bureau  of  Alcohol. 
Tobacco,  and  Firearms  of  the 
Department  of  Treasury. 

Audit  log  means  a  chronological 
record  of  system  (computer)  activities 
that  enables  the  reconstruction  and 
examination  of  the  sequence  of  events 
and/or  chances  in  an  event. 

Business  day  means  a  24-hour  day 
(beginning  at  12:01  ajn.)  <m  vt^ch  state 
offices  are  open  in  the  state  in  which  the 
proposed  firearm  transactiiHi  is  to  take 
place. 

Control  Terminal  Agency  means  a 
state  or  territorial  criminal  justice 
agency  recognized  by  the  FBI  as  the 
agency  responsible  for  providing  state- 
or  territory-wide  service  to  criminal 
justice  users  of  NQC  data. 

Data  source  means  an  agency  that 
provided  specific  information  to  the 
NICS. 

Delayed  means  that  more  research  is 
required  prior  to  a  NICS  "Proceed"  or 
"Denied"  response.  A  "Delayed" 
response  to  the  FFL  indicates  that  it 
would  be  unlawful  to  transfer  the 
firearm  until  receipt  of  a  follow-up 
"Proceed"  nspooae  from  the  NICS  or 
the  ejqpiraticm  of  three  business  days, 
wfaichevo-  occurs  first. 

Denied  means  denial  of  a  firearm 
tiansfiBr  based  cm  a  NICS  respcmse 
indicating  one  or  man  matching  records 
were  found  providing  information 
demonstrating  that  receipt  of  a  firearm 
by  a  prospective  transferee  would 
violate  18  U.S.C  922  or  sUte  law. 

Denying  agency  mauuti  POC  or  the 
NICS  Operations  Center,  wdiichever 
determines  that  information  in  the  NICS 
indicates  that  the  transfer  of  a  firearm  to 
a  peracm  would  violate  Federal  or  state 
law.  based  oo  a  bedcground  check. 

Dial-up  access  means  any  routine 
access  throu^  commercial  switdied 
circuits  on  a  continuous  or  tempotary 
basis. 

Federal  agency  means  any  authority 
of  the  United  States  that  is  an  "Agency" 
under  44  U.S.C  3502(1).  other  than 
those  omsidered  to  be  independent 
regulatory  agencies,  as  defined  in  44 
U.S.C  3502(10). 

FFL  (faderal  firearms  licensee)  i 
a  person  licensed  by  the  ATF  as  a 
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manuftcturer,  dealer,  or  importer  of 
flraaims. 

Fimann  has  the  same  meaning  as  in 
18  U.S.C.  g21(a)(3). 

Licensed  dealer  means  any  person 
defined  in  27  CFR  178.11. 

Licensed  importer  has  the  same 
meaning  as  in  27  CFR  178.11. 

Licensed  manufacturer  has  the  same 
meaning  as  in  27  CFR  1 78.1 1. 

NCIC  (National  Crime  Information 
Center)  means  the  nationwide 
computerized  information  system  of 
criminal  justice  data  established  by  the 
FBI  as  a  service  to  local,  state,  and 
Federal  criminal  justice  agencies. 

NICS  means  the  National  Instant 
Criminal  Background  Check  System, 
which  an  FFL  must,  with  limited 
exceptions,  contact  for  information  on 
whether  receipt  of  a  iireann  by  a  {>erson 
who  is  not  licensed  imder  18  U.S.C.  923 
would  violate  Federal  or  state  law. 

NICS  Index  means  the  database,  to  be 
managed  by  the  FBI,  containing 
information  provided  by  Federal  and 
state  agencies  about  persons  prohibited 
under  Federal  law  from  receiving  or 
possessing  a  firearm.  The  NICS  Index  is 
separate  and  apart  from  the  NCIC  and 
the  Interstate  Identification  Index  (m). 

NICS  Operations  Center  means  the 
unit  of  the  FBI  that  receives  telephone 
or  electronic  inquiries  frt>m  FFLs  to 
perform  background  checks,  makes  a 
determination  based  upon  available 
information  as  to  whether  the  receipt  or 
transfer  of  a  firearm  would  be  in 
violation  of  Federal  or  state  law. 
researches  criminal  history  records, 
tracks  and  finalizes  appeals,  and 
conducts  audits  of  system  use. 

NICS  C^jerations  Center's  regular 
business  hours  means  the  hours  of  9:00 
a.m.  to  2:00  a.m..  Eastern  Time,  seven 
davsa  week. 

NICS  Representative  means  a  person 
who  receives  telephone  inquiries  to  the 
NICS  Operations  Center  from  FFLs 
requesting  background  checks  and 
provides  a  response  as  to  whether  the 
receipt  or  transfer  of  a  firearm  may 
proceed  or  is  delayed. 

NRI  (NICS  Record  Identifier)  means 
the  system-generated  unique  number 
aModated  with  each  record  in  the  NICS 
Index. 

NTN(NICS  Transaction  Number) 
means  the  unique  number  that  will  be 
assigned  to  each  valid  background 
check  inquiry  received  by  the  NICS.  Its 
primary  purpose  will  be  to  provide  a 
means  of  associating  inquiries  to  the 
NICS  with  the  responses  provided  by 
the  NICS  to  the  FFLs. 

(MI  (Originating  Agency  Identifier) 
means  a  nine^haracter  i<^tifier 
assigned  by  the  FBI  to  an  agency  that 
has  mat  the  «»^«>»'iy||^  qualifying 


criteria  for  ORI  assignment  to  identify 
the  agency  in  transactions  on  the  NCIC 
System. 

Originating  Agency  means  an  agency 
that  provides  a  record  to  a  database 
checked  by  the  NICS. 

POC  (Point  of  Contact)  means  a  state 
or  local  law  enforcement  agency  serving 
as  an  intermediary  between  an  FFL  and 
the  federal  databases  checked  by  the 
NICS.  A  POC  will  tBceive  NICS 
background  check  requests  from  FFLs, 
check  state  or  local  record  systems, 
perform  NICS  inquiries,  determine 
whether  matching  records  provide 
information  demonstrating  that  an 
individual  is  disqualified  from 
possessing  a  firearm  under  Federal  or 
state  law,  and  respond  to  FFLs  %vith  the 
results  of  a  NICS  background  check.  A 
POC  will  be  an  agency  with  express  or 
implied  authority  to  perform  POC  duties 
pursuant  to  state  statute,  regulation,  or 
executive  order. 

Proceed  means  a  NICS  response 
indicating  that  the  information  available 
to  the  system  at  the  time  of  the  response 
did  not  demonstrate  that  transfer  of  the 
firearm  would  violate  federal  or  state 
law.  A  "Proceed"  response  would  not 
relieve  an  FFL  from  compliance  with 
other  provisions  of  Federal  or  state  law 
that  may  be  applicable  to  firearms 
transfers.  For  example,  under  18  U.S.C. 
922(d),  an  FFL  may  not  lawfully  transfer 
a  firearm  if  he  or  she  knows  or  has 
reasonable  cause  to  believe  that  the 
prospective  recipient  is  prohibited  by 
law  from  receiving  or  possessing  a 
firearm. 

Record  means  any  item,  collection,  or 
grouping  of  information  about  an 
individual  that  is  maintained  by  an 
agency,  including  but  not  limited  to 
information  that  disqualifies  the 
individual  bom  receiving  a  firearm,  and 
that  contains  his  or  her  name  or  other 
personal  identifiers. 

STN  (State-Assigned  Transaction 
Number)  means  a  unique  number  that 
may  be  assigned  by  a  POC  to  a  valid 
background  check  inquiry. 

System  means  the  National  Instant 
Criminal  Background  Check  System 
(NICS). 


92Bi3    ^^elMll  I 

(a)  There  is  established  at  the  FBI  a 
National  Instant  Criminal  Background 
Check  System. 

(b)  The  system  ¥viU  be  baaed  at  the 
Federal  Bureau  of  Investigation.  1000 
Custer  Hollow  Road.  Clarksburg.  West 
Virginia  26306-0147. 

(c)  The  system  manager  and  address 
are:  Director,  Federal  Bureau  of 
Investigation, ).  Edgar  Hoover  F.B.I. 
Building.  935  Pennsylvania  Avenue. 
NW.  Washington.  D.C  20535. 


f2S.4    Record  I 

It  is  anticipated  that  most  records  in 
the  NICS  Index  will  be  obtained  from 
Federal  agencies.  It  is  also  anticipated 
that  a  limited  number  of  authorized 
state  and  local  law  enforcement 
agencies  will  voluntarily  contribute 
records  to  the  NICS  Index.  Information 
in  the  NCIC  and  HI  systems  that  will  be 
searched  during  a  background  check  has 
been  or  will  be  contributed  voluntarily 
by  Federal,  state,  local,  and 
international  criminal  justice  agencies. 


f2&S   Vaideaonenddelalnlagrnyor 
leuNus  HI  uie  eyeiMn. 

(a)  The  FBI  will  be  responsible  for 
maintaining  data  integrity  during  all 
NICS  operations  that  are  managed  and 
carried  out  by  the  FBI.  This 
responsibility  includes: 

(1)  Ensuring  the  accurate  adding, 
canceling,  or  modifying  of  NICS  Index 
records  supplied  by  Federal  agencies; 

(2)  Automatically  rejecting  any 
attempted  entry  of  records  into  the  NICS 
Index  that  contain  detectable  invalid 
data  elements; 

(3)  Automatic  purging  of  records  in 
the  NICS  Index  after  they  are  on  file  for 
a  prescribed  period  of  time;  and 

(4)  Quality  control  checks  in  the  form 
of  periodic  internal  audits  by  FBI 
personnel  to  verify  that  the  information 
provided  to  the  NICS  Index  remains 
valid  and  correct. 

(b)  Each  data  source  will  be 
responsible  for  ensuring  the  accuracy 
and  validity  of  the  data  it  provides  to 
the  NICS  Index  and  will  immediately 
correct  any  record  determined  to  be 
invalid  or  incorrect. 


f2M   Aooeeeing  leoorte  in  me  ayelsin. 

(a)  FFLs  may  initiate  a  NICS 
background  check  only  in  connection 
with  a  proposed  firearm  transfer  as 
required  l^  the  Brady  Act.  FFLs  are 
strictly  prohibited  from  initiating  a 
NICS  background  check  for  any  other 
purpose.  The  process  of  »reit»ain^  the 
NICS  for  the  purpose  of  conducting  a 
NICS  background  check  is  initiated  by 
an  FFL's  contacting  the  FBI  NICS 
Operations  Center  (by  telephone  or 
electronic  dial-up  aooets)  or  a  POC 
FFLs  in  eech  sUte  will  be  advised  by  the 
ATF  whether  they  are  required  to 
initiate  NICS  background  checks  with 
the  NICS  Operations  Center  or  a  POC 
and  how  they  are  to  do  so. 

(b)  Access  to  the  NICS  throu^  the  FBI 
NICS  Operations  Center.  FFLs  may 
ctmtact  the  NICS  Operations  Center  by 
use  of  a  toll-free  telephone  number,  cmly 
during  its  regular  business  hours.  In 
addition  to  telephone  acoesa,  toll-free 
electronic  dial-up  access  to  the  NICS 
will  be  provided  to  FFLs  after  the 
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beginning  of  the  NICS  operation.  FFLs 
with  electronic  dial-up  access  will  be 
able  to  contact  the  NICS  24  hours  each 
day,  excluding  scheduled  and 
unscheduled  downtime. 

(c)(1)  The  FBI  NICS  Operations 
Center,  upon  receiving  an  FFL 
telephone  or  electronic  dial-up  request 
for  a  background  check,  will: 

(i)  Verify  the  FFL  Number  and  code 
word; 

(ii)  Assign  a  NICS  Transaction 
Number  (NTN)  to  a  valid  inquiry  and 
provide  the  NTN  to  the  FFL; 

(iii)  Search  the  relevant  databases 
(i.e.,  NICS  Index,  NQC.  m)  for  any 
matching  records:  and 

(iv)  Provide  the  follovtring  NICS 
responses  based  upon  the  consolidated 
NICS  search  results  to  the  FFL  that 
reouested  the  background  check: 

(A)  "Proceed"  response,  if  no 
disqualifying  information  vras  found  in 
the  NICS  Index.  NQC  or  m. 

(B)  "Delayed"  response,  if  the  NICS 
search  finds  a  record  that  requires  more 
research  to  determine  whether  the 
prospective  transferee  is  disqualified 
from  possessing  a  firearm  by  Fedoal  or 
state  kw.  A  "Delayed"  response  to  the 
FFL  indicates  that  the  firearm  transfer 
should  not  proceed  pending  receipt  of  a 
follow-up  "Proceed"  response  frtmi  the 
NICS  or  the  expiration  of  three  business 
days  (occlusive  of  the  day  on  which  the 
query  is  made),  whichever  occurs  first. 
(Example:  An  FFL  requests  a  NICS 
check  (HI  a  prospective  firearm 
transfBree  at  9:00  a.m.  on  Friday  and 
shortly  thereafter  receives  a  "Delayed" 
response  from  the  NICS.  If  state  offices 
in  the  state  in  which  the  FFL  is  located 
are  closed  on  Saturday  and  Sunday  and 
open  the  following  Monday.  Tuesday, 
and  Wednesday,  and  the  NICS  has  not 
yet  responded  with  a  "Proceed"  or 
"Denied"  response,  the  FFL  may 
transfn'  the  firearm  at  12K)1  a.m. 
Thursday.) 

(C)  "Denied"  response,  when  at  least 
one  miitrhing  record  is  found  in  either 
the  NICS  todex,  NQC  or  m  that 
provides  information  demonstrating  that 
receipt  of  a  firearm  by  the  prospective 
transferee  would  violate  18  U.S.C  922 
or  state  law.  The  "Denied"  respoose 
will  be  provided  to  the  requesting  FFL 
by  the  NICS  Opwations  Center  during 
its  regular  business  hours. 

(2)  None  of  the  responses  provided  to 
the  FFL  imder  paragraph  (c)(1)  of  this 
section  will  contain  any  of  the 
imderlying  information  in  the  records 
checked  by  the  systmn. 

(d)  Access  to  the  NICS  through  POCs. 
In  states  where  a  POC  is  designated  to 
process  background  checks  for  the 
NICS.  FFU  will  contact  the  POC  to 
initiate  a  NICS  background  dieck.  Both 


ATF  and  the  POC  will  notify  FFLs  in 
the  POCs  state  of  the  means  by  which 
FFLs  can  contact  the  POC.  The  NICS 
will  provide  POCs  with  electronic 
access  to  the  system  virtually  24  hours 
each  day  through  the  NQC 
communication  network.  Upon 
receiving  a  request  for  a  background 
check  from  an  FFL.  a  POC  will: 

(1)  Verify  the  eligibility  of  the  FFL 
either  by  verification  of  the  FFL  number 
or  an  alternative  POCverificaticm 
system; 

(2)  Enter  a  purpose  code  indicating 
that  the  query  of  the  system  is  for  the 
purpose  of  performing  a  NICS 
backgroimd  check  in  connection  with 
the  transfer  of  a  firearm;  and  (3) 
Transmit  the  request  for  a  background 
check  via  the  NCIC  interface  to  the 
NICS. 

(e)  Upon  receiving  a  request  for  a 
NICS  background  check.  POCs  may  also 
conduct  a  search  of  available  files  in 
state  and  local  law  enforcement  and 
other  relevant  record  systems,  and  may 
provide  a  unique  State- Assigned 
Transaction  Number  (STN)  to  a  valid 
inquiry  for  a  background  dieck; 

(f)  When  the  NICS  receives  an  inquiry 
from  a  POC.  it  will  search  the  relevant 
databases  (i.e..  NICS  Index.  NQC  m)  for 
any  matching  rec(»d(s)  and  will  provide 
an  electronic  response  to  the  POC  This 
response  will  consolidate  the  search 
results  of  the  relevant  databases  and 
will  include  the  NTN.  The  following 
types  of  responses  may  be  provided  by 
the  NICS  to  a  state  or  local  agency 
conducting  a  background  chedi: 

(1)  No  record  response,  if  the  NK5 
determines,  throu^  a  complete  search, 
that  no  matching  record  exists. 

(2)  Partial  response,  if  the  NICS  has 
not  completed  the  search  of  all  of  its 
records.  This  response  will  indicate  the 
databases  that  have  been  seerched  (i.e., 
m.  NQC  and/or  NICS  Index)  and  the 
databases  that  have  not  been  searched. 
It  %vill  also  provide  any  potentially 
disqualifying  information  found  in  any 
of  the  databases  searched.  A  follow-up 
response  will  be  sent  as  soon  as  all  the 
relevant  databases  have  been  seartjied. 
The  follow-up  response  will  provide  the 
complete  search  results. 

(3)  Single  matching  record  response, 
if  all  recmds  in  the  relevant  databases 
have  been  searched  and  one  matching 
record  was  found. 

(4)  Multiple  matching  record 
response,  if  all  records  in  the  relevant 
databases  have  been  searched  and  more 
than  one  matrhing  record  was  found. 

(g)  Generally,  based  on  the  respanae(s) 
provided  by  the  NICS,  and  other 
information  available  in  the  state  and 
local  record  systems,  a  POC  will: 


(1)  Confirm  any  matching  records; 
and 

(2)  Notify  the  FFL  that  the  transfer 
may  proceed,  is  delayed  pending  further 
record  analysis,  or  is  denied.  "Proceed" 
notifications  made  within  three 
buaness  days  will  be  accompanied  by 
the  NTN  or  STN  traceable  to  the  NTN. 
The  POC  may  or  may  not  provide  a 
transaction  number  (NTN  or  STN)  when 
notifying  the  FFL  of  a  "Denied" 
response. 

(h)  In  cases  where  a  transfer  is  denied 
by  a  POC,  the  POC  should  provide  a 
denial  notification  to  the  NICS.  This 
denial  notification  will  include  the 
name  of  the  person  who  was  denied  a 
firearm  and  the  NTN.  The  inframation 
provided  in  the  denial  notification  will 
be  maintained  in  the  NICS  Audit  Log 
described  in  $  25.9(b).  This  notification 
may  be  provided  immediately  by 
electronic  message  to  the  NICS  (i.e.,  at 
the  time  the  transfer  is  denied)  or  as 
soon  thereafter  as  possible.  If  a  denial 
notification  is  not  provided  by  a  POC, 
the  NICS  will  assume  that  the  transfer 
was  allowed  and  will  destroy  its  records 
regarding  the  transfer  in  accordance 
with  the  procediues  detailed  in  $  25.9. 

(i)  Response  recording.  FFLs  are 
required  to  record  the  syst«n  response, 
whether  provided  by  the  FBI  NICS 
Operations  Center  or  a  POC  on  the 
appropriate  ATF  form  for  audit  and 
in^MCtioo  purposes,  imder  27  CFR  part 
178  recotdke^ing  requirements.  The 
FBI  NICS  Opwations  Center  renmnse 
will  always  include  an  NTN  and 
associated  "Proceed,"  "Delayed."  or 
"Denied"  determination.  POC  respraues 
may  vary  as  discussed  in  paragraph  (g) 
of  this  section.  In  these  instances.  FFLs 
will  record  the  POC  response,  including 
any  transaction  number  and/or 
determination. 

(i)  Access  to  the  NICS  Index  for 
purposes  unrdated  to  NICS  bat±ground 
checks  required  by  the  Brady  Act. 
Access  to  the  NICS  Index  for  purposes 
unrelated  to  NICS  background  checks 
pursuant  to  18  U.S.C  922(t)  shall  be 
limited  to  uses  for  the  purpose  of: 

(1)  Providing  infonnation  to  Federal, 
state,  or  local  criminal  justice  agencies 
in  connection  with  the  issuance  of  a 
firearm-related  or  explosives-related 
pennit  or  lionise,  including  pennits  or 
Ucenses  to  possess,  acquire,  or  transfer 
a  firearm,  or  to  carry  a  concealed 
firearm,  or  to  import,  manufacture,  deal 
in.  or  purchase  explosives:  or 

(2)  Re^mnding  to  an  inquiry  from  the 
ATF  in  ooonection  with  a  civil  or 
criminal  law  enfuoement  activity 
relating  to  the  Gun  Control  Act  (18 
U.S.C  Chapto-  44)  or  the  National 
Firearms  Act  (26  U.S.C  Chapter  53). 
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(SSl7   QuwylnQ  raoofds  In  Um  i 

(a)  The  following  search  deacriptora 
will  be  required  in  all  queries  of  the 
system  for  purposes  of  a  background 
check: 

(1)  Name; 

(2)  Sex; 

(3)  Race; 

(4)  Complete  date  of  birth;  and 

(5)  State  of  residence. 

(b)  A  unique  numeric  identifier  may 
also  be  provided  to  search  for  additional 
records  based  on  exact  matches  by  the 
numeric  identifier.  Examples  of  unique 
numeric  identifiers  for  purposes  of  this 
system  are:  Social  Security  number  (to 
comply  with  Privacy  Act  requirements, 
a  Social  Security  number  will  not  be 
required  by  the  NICS  to  perform  any 
background  check)  and  miscellaneous 
identifying  numbers  (e.g..  military 
number  or  number  assigned  by  Federal, 
state,  or  local  authorities  to  an 
individual's  record).  Additional 
identifiers  that  may  be  requested  by  the 
system  after  an  initial  query  include 
height,  weight,  eye  and  hair  color,  and 
place  of  biith.  At  the  option  of  the 
querying  agency,  these  additional 
identifiers  may  also  be  included  in  the 
initial  query  of  the  system. 


(28>A    SyMMII  I 

(a)  Information  maintained  in  the 
NICS  Index  is  stored  electronically  for 
use  in  an  FBI  computer  environment. 
The  NICS  central  computer  will  reside 
inside  a  locked  room  within  a  secure 
facility.  Access  to  the  facility  will  be 
restricted  to  authorized  personnel  who 
have  identified  themselves  and  their 
need  for  access  to  a  system  security 
officer. 

(b)  Access  to  data  stored  in  the  NICS 
is  restricted  to  duly  authorized  agencies. 
The  security  measures  listed  in 
paragraphs  (c)  through  (f)  of  this  section 
are  the  minimum  to  be  adopted  by  all 
POCs  and  data  sources  having  access  to 
the  NICS. 

(c)  State  or  local  law  enforcement 
agency  computer  centers  designated  by 
a  Control  Terminal  Agency  as  POCs 
shall  be  authorized  NCIC  users  and  shall 
obaerve  all  procedures  set  forth  in  the 
NQC  Security  Policy  of  1992  when 
processing  NICS  background  checks. 
The  responsibilities  of  the  Control 
Terminal  Agencies  and  the  computer 
centers  include  the  following: 

(1)  The  criminal  jxistice  agency 
computer  site  must  have  adequate 
phjrsical  security  to  protect  against  any 
unauthorized  personnel  gaining  access 
to  the  computer  equipment  or  to  any  of 
the  stored  data. 

(2)  Since  personnel  at  these  computer 
centers  can  have  access  to  data  stored  in 
the  NICS,  they  must  be  screened 


thoroughly  under  the  authority  and 
supervision  of  a  state  Control  Terminal 
Agency.  This  authority  and  supervision 
may  be  delegated  to  responsible 
criminal  justice  agency  personnel  in  the 
case  of  a  satellite  computer  center  being 
serviced  throtigh  a  state  Control 
Terminal  Agency.  This  screening  will 
also  apply  to  non-criminal  justice 
maintenance  or  technical  personnel. 

(3)  All  visitors  to  these  computer 
centers  must  be  accompanied  by  staff 
personnel  at  all  times. 

(4)  POCs  utilizing  a  sUte/NQC 
terminal  to  access  the  NICS  must  have 
the  proper  computer  instructions 
written  and  other  built-in  controls  to 
prevent  data  from  being  accessible  to 
any  terminals  other  than  authorized 
terminals. 

(5)  Each  state  Control  Terminal 
Agency  shall  build  its  data  system 
around  a  central  computer,  through 
which  each  inquiry  must  pass  for 
screening  and  verification. 

(d)  AuUiorized  state  agency  remote 
terminal  devices  operated  by  POCs  and 
having  access  to  the  NICS  must  meet  the 
following  requirements: 

(1)  POCs  and  data  sources  having 
terminals  with  access  to  the  NICS  must 
physically  place  these  terminals  in 
secure  locations  within  the  authorized 
agency; 

(2)  The  agencies  having  terminals 
with  access  to  the  NICS  must  screen 
terminal  operators  and  must  restrict 
access  to  the  terminals  to  a  minimum 
number  of  authorized  employees;  and 

(3)  Copies  of  NICS  data  obtained  bom 
termiiuil  devices  must  be  afforded 
appropriate  security  to  prevent  any 
unauthorized  access  or  use. 

(e)  FFL  remote  terminal  devices  may 
be  used  to  transmit  queries  to  the  NICS 
via  electronic  dial-up  access.  The 
following  procediues  will  apply  to  such 
queries: 

(1)  The  NICS  will  incorporate  a 
security  authentication  mechanism  that 
performs  FFL  dial-up  user 
authentication  before  network  access 
takes  place; 

(2)  The  proper  use  of  dial-up  circuits 
by  FFLs  will  be  included  as  part  of  the 
;>eriodic  audits  by  the  FBI;  and 

(3)  All  failed  authentications  will  be 
logged  by  the  NICS  and  provided  to  the 
NICS  security  administrator. 

(f)  FFLs  may  use  the  telephone  to 
transmit  queries  to  the  NICS,  in 
accordance  with  the  following 
procedures: 

(1 )  FFLs  may  contact  the  NICS 
Operations  Center  during  its  regular 
business  hours  by  a  telephone  number 
provided  by  the  FBI; 

(2)  FFLs  will  provide  the  NICS 
Representative  with  their  FFL  Number 


and  code  word,  the  type  of  sale,  and  the 
name,  sex.  race,  date  of  birth,  and  state 
of  residence  of  the  prospective  buyer, 
and 

(3)  The  NICS  «vill  verify  the  FFL 
Number  and  code  word  before 
processing  the  request. 

(g)  The  following  precautions  will  be 
taken  to  help  ensure  the  seciirity  and 
privacy  of  NICS  information  when  FFLs 
contact  the  NICS  Operations  Center: 

(1)  Access  will  be  restricted  to  the 
initiation  of  a  NICS  background  check 
in  connection  with  the  proposed 
transfer  of  a  firearm. 

(2)  The  NICS  Representative  will  only 
provide  a  response  of  "Proceed"  or 
"Delayed"  (with  regard  to  the 
prospective  firearms  transfer),  and  will 
not  provide  the  details  of  any  record 
information  about  the  transferee.  In 
cases  where  potentially  disqualifying 
information  is  found  in  response  to  an 
FFL  query,  the  NICS  RepresenUtive  will 
provide  a  "Delayed"  response  to  the 
FFL  Follow-up  "Proceed"  or  "Denied" 
responses  will  be  provided  by  the  NICS 
Operations  Center  during  its  regular 
business  hours. 

(3)  The  FBI  will  periodically  monitor 
telephone  inquiries  to  ensure  proper  use 
of  the  system. 

(h)  All  transactions  and  messages  sent 
and  received  through  electronic  access 
by  POCs  and  FFLs  will  be  automatically 
logged  in  the  NICS  Audit  Log  described 
in  §  25.9(b).  Information  in  the  NICS 
Audit  Log  will  include  initiation  and 
termination  messages,  failed 
authentications,  and  matching  records 
located  by  each  search  transaction. 

(i)  The  FBI  will  monitor  and  enforce 
compliance  by  NICS  users  with  the 
applicable  system  security  requirements 
outlined  in  the  NICS  POC  Guidelines 
and  the  NICS  FFL  Manual  (available 
from  the  NICS  Operations  Center. 
Federal  Biueau  of  Investigation.  1000 
Custer  Hollow  Road.  Claiiisburg,  West 
Virginia  26306-0147). 

%mi9M     VWiHIwOII  SnO  OSMIUCDOfl  Of 

ftoocDS  In  Vw  syslMii. 

(a)  The  NICS  will  retain  NICS  Index 
records  that  indicate  that  receipt  of  a 
firearm  by  the  individuals  to  whom  the 
records  pertain  would  violate  Federal  or 
state  law.  The  NICS  will  retain  such 
records  indefinitely,  imless  they  are 
canceled  by  the  originating  agency.  In 
cases  where  a  firearms  disabiUty  is  not 
permanent,  e.g.,  a  disqualifying 
restraining  order,  the  NICS  will 
automatically  purge  the  pertinent  record 
when  it  is  no  longer  disqualifying. 
Unless  otherwise  removed,  recoiids 
contained  in  the  NQC  and  m  files  that 
are  accessed  during  a  background  check 
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will  remain  in  those  files  in  accordance 
with  established  policy. 

(b)  The  FBI  will  maintain  an 
automated  NICS  Audit  Log  of  all 
incoming  and  outgoing  transactions  that 
pass  through  the  system. 

(1)  The  Audit  Log  will  record  the 
foUowing  information:  type  of 
transaction  (inquiry  or  response),  line 
number,  time,  date  of  inquiry,  header, 
message  key,  ORI.  and  inquiry/respmise 
data  (including  the  name  and  other 
identifying  information  about  the 
prospective  transferee  and  the  NTN).  In 
cases  of  allowed  transfers,  all 
information  in  the  Audit  Log  related  to 
the  person  or  the  transfer,  other  than  the 
NTN  assigned  to  the  transfer  and  the 
date  the  number  was  assigned,  will  be 
destroyed  alter  not  more  than  six 
months  after  the  transfer  is  allowed. 
Audit  Log  records  relating  to  denials 
will  be  retained  for  10  years,  after  which 
time  they  will  be  transferred  to  a 
Federal  Records  Center  for  storage.  The 
NICS  will  not  be  used  to  establidi  any 
system  for  the  registration  of  firearms, 
firearm  owners,  or  firearm  transactions 
or  dispositions,  except  with  respect  to 
persons  prohibited  from  receiving  a 
firearm  by  IB  U.S.C  922  (g)  or  (n)  or  by 
state  law. 

(2)  The  Audit  Log  will  Iw  used  to 
analyze  system  performance,  assist 
users  in  resolving  operational  problems, 
support  the  appeals  process,  or  support 
audits  of  the  iise  of  the  system.  Searches 
may  be  conducted  on  the  Audit  Log  by 
time  frame,  i.e..  by  day  or  month,  or  by 
a  particular  state  or  agency.  Information 
in  the  Audit  Log  pertaining  to  allowed 
transfns  may  only  be  used  by  the  FBI 
for  the  purpose  of  conducting  audits  of 
the  use  and  performance  of  the  NICS. 
Such  information,  however,  may  be 
retained  and  used  as  long  as  needed  to 
pursue  cases  of  identified  misuse  of  the 
system.  The  NICS.  including  the  NICS 
Audit  Log.  may  not  be  used  by  any 
department,  agency,  officer,  m 
employee  of  the  United  States  to 
establish  any  system  for  the  registration 
of  firearms,  firearm  owners,  or  firearm 
transactions  or  dispositions.  The  Audit 
Log  will  be  monitored  and  reviewed  on 
a  regular  basis  to  detect  any  possible 
misuse  of  the  NICS  data. 

(c)  The  following  records  in  the  FBI- 
operated  terminals  of  the  NICS  will  be 
subject  to  the  Brady  Act's  requirements 
im  destruction: 

(1)  All  inquiry  and  response  messages 
(regardless  of  media)  relating  to  a 
bedcground  check  that  results  in  an 
allowed  transfer,  and 

(2)  All  infrmnatian  (regardless  of 
media)  contained  in  the  NICS  Audit  Log 
relating  to  a  background  chedi  that 
results  in  an  allowed  transfer. 


(d)  The  following  records  of  state  and 
local  law  enforcement  units  serving  as 
POCs  will  be  subject  to  the  Brady  Act's 
requirements  for  destruction: 

(1)  All  inquiry  and  response  messages 
(regardless  of  media)  relating  to  the 
initiation  and  result  of  a  check  of  the 
NICS  that  allowrs  a  transfer  that  are  not 
part  of  a  record  system  created  and 
maintained  pursuant  to  independent 
state  law  regarding  firearms 
transactians:  and 

(2)  All  other  records  relating  to  the 
person  or  the  transfer  created  as  a  result 
of  a  NICS  chedcthat  are  not  part  of  a 
record  system  created  and  maintained 
pursuant  to  independent  state  law 
regardiigg  firearms  transactions. 

f  25.10   Coneeaonof 


(a)  An  individual  may  request  the 
reason  for  the  denial  from  the  agency 
that  conducted  the  check  of  the  NKS 
(the  "denying  agency,"  which  wrill  be 
either  the  FBI  or  the  state  or  local  law 
enforcement  agency  serving  as  a  POC). 
The  FFL  will  provide  to  the  dmied 
individual  the  name  and  address  of  the 
denying  agency  and  the  unique 
transaction  number  (NTN  or  STN) 
associated  with  the  NICS  backgrotmd 
check.  The  request  for  the  reason  for  the 
denial  must  be  made  in  writing  to  the 
denying  agency.  (POCs  at  their 
disoetion  may  waive  the  requirement 
for  a  written  request) 

(b)  The  denying  agency  will  respond 
to  the  individual  with  the  reasons  for 
the  denial  within  five  business  days  of 
its  receipt  of  the  individual's  request 
Hie  response  should  indicate  whethw 
additional  information  or  dociunents  are 
required  to  support  an  appeal,  such  as 
fingerprints  in  appeals  involving 
questions  of  identity  (i.e.,  a  claim  that 
the  record  in  question  does  not  pertain 
to  the  individual  who  was  denied). 

(c)  If  the  individual  wishes  to 
challenge  the  accuracy  of  the  record 
upon  which  the  denial  is  based,  or  if  the 
individual  wrishes  to  assert  that  his  or 
her  rights  to  possess  a  firearm  have  been 
restored,  he  or  she  may  make 
application  first  to  the  denying  agency, 
i.e..  either  the  FBI  or  the  PCXl  If  the 
denying  agency  is  unable  to  resolve  the 
appeal,  the  denying  agmcy  will  so 
nc^ify  the  individual  and  shall  provide 
the  name  and  address  of  the  agmcy  that 
originated  the  document  containing  the 
informatiao  upon  v^ch  the  denial  was 
based.  The  individual  may  then  appfy 
for  correction  of  the  record  directly  to 
the  agency  from  which  it  originated.  If 
the  record  is  conected  as  a  resuk  of  the 
appeal  to  the  originating  agency,  the 
individual  may  so  notify  the  denying 
agency,  whidi  will,  in  turn,  verify  the 


reand  correction  with  the  originating 
agency  (assuming  the  originating  agency 
has  not  already  notified  the  denying 
agency  of  the  conectioo)  and  take  all 
necessary  steps  to  correct  the  record  in 
the  NICS. 

(d)  As  an  altenutive  to  the  above 
procedure  where  a  POC  was  the  denying 
agency,  the  individiial  may  elect  to 
direct  his  or  her  challenge  to  the 
accuracy  of  the  record,  in  writing,  to  the 
FBL  NICS  Operations  Center,  Criminal 
Justice  Infrwmation  Services  Division. 
1000  Custer  Hollow  Road.  Module  C-3. 
Clarksburg,  West  Virginia  26306-0147. 
Upon  receipt  of  the  information,  the  FU 
will  investigate  the  matter  by  contacting 
the  POC  that  denied  the  transacticKi  or 
the  data  source.  The  FBI  will  request  the 
POC  or  the  data  source  to  verify  that  the 
record  in  question  pertains  to  the 
individual  who  was  denied,  or  to  verify 
or  correct  the  challenged  record.  The 
FBI  will  omsider  the  information  it 
receives  &t>m  the  individual  and  the 
response  it  receives  from  the  POC  or  the 
data  source.  If  the  record  is  corrected  as 
a  result  of  the  challenge,  the  FBI  shall 
so  notify  the  individual,  correct  the 
erroiraous  information  in  the  NICS,  and 
give  notice  of  the  error  to  any  Federal 
department  or  agency  or  any  state  that 
was  the  source  of  such  erroneous 
records. 

(e)  Upon  receipt  of  notice  of  the 
correction  of  a  contested  record  from  the 
originating  agency,  the  FBI  or  the 
agency  that  contributed  the  record  shall 
correct  the  data  in  the  NICS  and  the 
denying  agency  shall  provide  a  written 
confirmation  of  the  correction  of  the 
erroneous  data  to  the  individual  for 
presentatioa  to  the  FFL.  If  the  appeal  of 
a  contested  record  is  successful  and 
thirty  (30)  days  or  less  have  transpired 
since  the  initial  check,  and  there  are  no 
other  disqualifying  records  upon  whidi 
the  denial  was  based,  the  NICS  will 
cxmununicate  a  "Proceed"  reqxioae  to 
the  FFL.  If  the  q>paal  is  suooeesful  and 
more  than  thirty  (30)  dajrs  have 
transpired  since  the  initial  check,  the 
FFL  must  redteck  the  NICS  before 
allowing  the  sale  to  continue.  In  cases 
wdiere  multiple  disqualifying  records 
are  the  basis  for  the  denial,  the 
individual  must  pursue  a  correctian  far 
each  record. 

(f)  An  individual  may  also  contest  the 
accuracy  or  validity  of  a  disqualifying 
recnd  1^  bringing  an  action  against  the 
state  or  political  subdivisian  responsible 
for  providing  the  contested  infonnation. 
or  responsible  for  denjnng  the  transfer, 
or  against  the  United  States,  as  the  case 
may  be,  for  an  order  directing  that  the 
contested  information  be  oonectad  or 
that  the  firearm  transfsr  be  approved. 
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(a)  State  or  local  agencies,  FFLs,  or 
individuals  violating  this  subpart  A 
shall  be  subject  to  a  fine  not  to  exceed 
$10,000  and  subject  to  cancellation  of 
NICS  inquiry  privileges. 

(b)  Misuse  or  unauthorized  access 
includes,  but  is  not  limited  to.  the 
following: 

(1)  State  or  local  agencies',  FFLs'.  or 
individuals'  purposefully  furnishing 
incorrect  information  to  the  system  to 
obtain  a  "Proceed"  response,  thereby 
allowing  a  firearm  transfer; 

(2)  State  or  local  agencies'.  FFLs'.  or 
individuals'  purposefully  using  the 
system  to  perform  a  check  for 
unauthorized  purposes;  and 

(3)  Any  unauthorized  person's 
accessing  the  NICS. 

Dated:  October  27, 1998. 
lanatRaao. 
Attorney  General. 

|FK  Doc.  9»-29109  Filed  10-29-M:  8:45  ami 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Public  Health  Service 

42CFRParte8a 
RINOMS^AAW 

National  InatHutee  of  Heelth  Clinical 
Reeeardi  Loan  Repayment  Program 
for  Indlvlduala  from  DIaadvantaged 
Backgrounda 

agency:  National  Institutes  of  Health. 

HHS. 

action:  Final  rule. 

SUiMARY:  The  National  Institutes  of 
Health  (NIH)  is  issuing  regulations  to 
implement  provisions  of  the  Public 
Health  Service  Act  authorizing  the  NIH 
Clinical  Research  Loan  Repayment 
Program  for  Individuals  from 
Disadvantaged  Backgrounds.  The 
purpose  of  the  program  is  the 
recruitment  and  retention  of  highly 
qualified  health  professionals,  who  are 
from  disadvantaged  backgrounds,  to 
conduct  clinical  research  as  employees 
of  the  NIH  by  providing  repayment  of 
qualified  educational  loans. 
EFFECnvc  DATE:  This  final  rule  is 
effective  on  November  30, 1998. 
FOR  FURTHER  MFORMAT10N  CONTACT:  )erry 
Moore,  NIH  Regulations  Officer,  Office 
of  Management  Assessment,  6011 
Executive  Blvd..  Suite  601.  MSC  7669. 
Rockville.  MD  20852:  telephone  301- 
496-4607  (not  a  toll-free  number);  Fax 
301-402-0169:  or  E-mail 
(jm40zOnih.gov).  For  program 


information  contact:  Marc  S.  Horowitz, 
telephone  301-402-5666  (not  a  toll-frw 
number). 

SUPPLEMENTARY  INFORMATION:  The  NIH 
Revitalization  Act  of  1993  (Pub.  L.  103- 
43)  was  enacted  June  10, 1993,  adding 
section  487E  of  the  Public  Health 
Service  (PHS)  Act,  42  U.S.C.  288-5. 
Section  487E  authorizes  the  Secretary  to 
carry  out  a  program  of  entering  into 
contracts  with  appropriately  qualified 
health  professionals  from  disadvantaged 
backgrounds  with  substantial 
educational  loan  debt  relative  to 
income.  Under  such  contracts,  qualified 
health  professionals  agree  to  conduct 
clinical  research  as  NIH  employees  for 
a  minimum  of  two  years,  in 
consideration  of  the  Federal 
Government  agreeing  to  repay  a 
maximum  of  $20,000  annually  of  the 
principal  and  the  interest  of  the 
educational  loans  of  such  health 
professionals.  This  program  is  known  as 
the  NIH  Clinical  Research  Loan 
Repayment  Program  for  Individuals 
bom  Disadvantaged  Backgrounds.  The 
NIH  is  amending  title  42  of  the  Code  of 
Federal  Regulations  by  adding  a  new 
part  68a  to  govern  the  administration  of 
this  loan  repayment  program. 

The  regulations  specif  the  scope  and 
purpose  of  the  program,  who  is  eligible 
to  apply,  how  individuals  apply  to 
participate  in  the  program,  how 
partici[>ants  are  selected,  and  the  terms 
and  conditions  of  the  program. 

The  hllH  announced  its  plans  to  issue 
the  regulations  in  a  notice  of  proposed 
rulemaking  (NPRM)  published  in  the 
Federal  Re^ster,  February  10, 1997  (62 
FR  5953).  The  NPRM  provided  for  a  60- 
day  comment  period.  The  NIH  received 
no  comments.  Consequently,  the  final 
regulations  are  the  same  as  those 
originally  proposed  in  February  1997, 
except  for  an  editorial  change  reflecting 
the  NIH  Medical  Board's  change  of 
name  to  the  "Medical  Executive 
Committee." 

The  following  is  provided  as  public 
information. 

Executive  Order  12866 

Executive  Order  12866  requires  that 
all  regulatory  actions  reflect 
consideration  of  the  costs  and  benefits 
they  generate,  and  that  they  meet  certain 
standards,  such  as  avoiding  the 
imposition  of  unnecessary  burdens  on 
the  affected  public.  If  a  regulatory  action 
is  deemed  to  fall  within  the  scope  of  the 
definition  of  the  term  "significant 
regulatory  action"  contained  in  section 
3(f)  of  the  Order,  pre-publication  review 
by  the  Office  of  Management  and 
Budget's  Office  of  Information  and 
Regulatory  Affairs  (OIRA)  is  necessary. 
This  final  rule  has  been  reviewed  under 


Executive  Order  12866  by  OIRA  and  has 
been  deemed  not  significant. 

Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act 
requires  that  regulatory  actions  be 
analyzed  to  determine  whether  they 
create  a  significant  impact  on  a 
substantial  number  of  small  entities.  I 
certify  that  this  final  rule  will  not  have 
any  such  impact. 

Paperwork  Reduction  Act 

This  final  rule  does  not  contain  any 
information  collection  requirements 
which  are  subject  to  Office  of 
Management  and  Budget  (OMB) 
approval  under  the  Paperwork 
Reduction  Act  of  1995  (44TJ.S.C. 
Chapter  35).  The  application  forms  used 
by  the  NIH  Clinical  Research  Loan 
Repayment  Program  for  Individuals 
from  Disadvantaged  Backgrounds  have 
been  reviewed  and  approved  by  OMB 
under  OMB  No.  0925-0361  (expires 
September  30, 1998). 

Catalog  of  Federal  Doniestic  Aaaistance 

The  Catalog  of  Federal  Domestic 
Assistance  numbered  program  affected 
by  the  proposed  regulation  is: 

93.220— NIH  Clinical  Research  Loan 
Repayment  Program  for  Individuals 
from  Disadvantaged  Backgrounds 

List  ofSubiects  in  42  CFR  Fart  68e 

Health — clinical  research,  medical 
research;  Loan  programs — health. 

Dated:  September  18, 1998. 
Harold  VaiiBiis, 
Director,  National  Institutes  of  Health. 

For  the  reasons  presented  in  the 
preamble,  title  42  of  the  Code  of  Federal 
Regulations  is  amended  by  adding  a 
new  part  68a  to  read  as  set  forth  below. 

PART  68a-NATIONAL  INSTITUTES  OF 
HEALTH  (MH)  CUMCAL  RESEARCH 
LOAN  REPAYMENT  PROGRAM  FOR 
MDIVIOUALS  FROM  DISADVANTAQED 
BACKGROUNDS  (CR-LRP) 

Sm:. 

68a.  1    What  is  the  scope  and  purpose  of  the 

NIH  Qinical  Research  Loan  Repayment 

Program  for  Individuals  bom 

Disadvantaged  Backgrounds  (CR-LRP)? 
68a.  2     Definitions. 
68a.  3    Who  is  eligible  to  apply? 
68a.4    Who  is  eligible  to  participate? 
68a.  S    Who  is  ineligible  to  participate? 
68a.6    How  do  individuals  apply  to 

participate  in  the  CR-LRP? 
68a. 7    How  are  applicants  selected  to 

participate  in  the  CR-LRP? 
68a.  8    What  does  the  CR-LRP  provide  to 

participants? 
68a.9    What  loans  qualify  for  repayment? 
68a.  10    What  does  an  individual  haye  to  do 

in  return  for  loan  repayments  received 

under  the  CR-LRP? 
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68a.  11     How  does  an  individual  receive  loan 
repayments  beyond  the  initial  two-year 
contract? 

68a.  12    What  will  happen  if  an  individual 
does  not  comply  %vith  the  terms  and 
conditions  of  participation  in  the  CR- 
LRP? 

68a.  13    Under  what  circumstances  can  the 
service  or  payment  obligation  be 
canceled,  waived,  or  suspended? 

68a.  14    When  can  a  CR-LRP  payment 

obligation  be  discharged  in  banlcruptcy? 

68a.  15    Additional  conditions. 

688. 16    What  other  r^ulations  and  statutes 
apply? 
Audiortty:  42  U.S.C  288-5. 

f88a.i    Whatietheeoopeendpufpoeeof 
the  NIH  CMnkainMiweh  Leen  Rapeyment 
Pro0mn  for  Indhrtduele  fRNn 
Dteedvantaged  Bedigrounds  (CR-LRP)7 

This  part  applies  to  the  award  of 
educational  loan  payments  under  the 
NIH  Clinical  Research  Loan  Repayment 
Program  for  Individuals  from 
Disadvantaged  Backgrounds  (CR-4ilP) 
authorized  by  section  487E  of  the  Public 
Health  Service  Act  (42  U.S.C.  288-5). 
The  purpose  of  this  program  is  to  recruit 
and  retain  appropriately  qualified 
health  professionals,  who  are  from 
disadvantaged  backgrounds  and  have 
substantial  educational  debt  relative  to 
income,  to  conduct  clinical  research  as 
NIH  employees. 

|68e^    OeflnHlone. 

As  used  in  this  part: 

Act  means  the  Public  Health  Service 
Act.  as  amended  (42  U.S.C.  201  et  seq.). 

Applicant  means  an  individual  who 
applies  to.  and  meets  the  eligibility 
criteria  for  the  CR-LRP. 

Approved  clinical  research  means 
clinical  research  approved  by  the 
Clinical  Research  Loan  Repayment 
Committee. 

Clinical  privileges  means  the 
delineation  of  privileges  for  patient  care 
granted  to  qualified  health  professionals 
by  the  NIH  Medical  Executive 
Committee  or  other  appropriate 
credentialing  board. 

Clinical  research  means  activities 
which  qualify  for  inclusion  as  clinical 
research  in  the  CR-LRP  as  determined 
by  the  Cliniml  Research  Loan 
Repayment  Committee. 

Clinical  Research  Loan  Repayment 
Committee  (CR-LRC)  means  the 
scientific  board  assembled  to  review, 
rank,  and  approve  or  disapprove 
riiniral  Research  Loan  Repayment 
Program  applications.  The  CR-LRC  is 
composed  of  NIH  scientific  staff  and  co- 
chaired  by  the  Associate  Director  for 
riinirail  Research,  NIH.  and  the 
Associate  Director  for  Research  on 
Mincmty  Heelth,  NIH.  Members  are 
nominated  by  the  Deputy  Director. 
Intramural  Research,  NIH.  and  the  co- 


chairs,  and  appointed  by  the  Director, 
NIH. 

Clinical  Research  Loan  Repayment 
Pro-am  (CR-LRP  or  Program)  means 
the  NIH  Clinical  Research  Loan 
Repayment  Program  for  Individuals 
from  Disadvantaged  Backgrounds 
authorized  by  section  487E  of  the  Act, 
as  amended. 

Clinical  Research  Loan  Repayment 
Program  (CR-LRP  or  Program)  contract 
refers  to  the  agreement,  which  is  signed 
by  an  applicant  and  the  Secretary, 
wherein  the  applicant  from  a 
disadvantaged  backgroimd  agrees  to 
engage  in  clinical  research  as  an 
employee  of  the  NIH  and  the  Secretary 
agrees  to  repay  qualified  educational 
loans  for  a  prescribed  period  as 
specified  in  this  part. 

Clinical  researcher  means  an  NIH 
employee  with  clinical  privileges  who  is 
conducting  approved  clinical  research. 
Commercial  loans  means  loans  made 
by  banks,  credit  unions,  savings  and 
loan  associations,  not-for-profit 
organizations,  insurance  companies, 
schools,  and  other  financial  or  credit 
institutions  which  are  subject  to 
examination  and  supervision  in  their 
capacity  as  lending  institutions  by  an 
agency  of  the  United  States  or  of  the 
State  in  which  the  lender  has  its 
principal  place  of  business. 

Current  payment  status  means  that  a 
qualified  eiducational  loan  is  not  past 
due  in  its  payment  schedule  as 
determined  by  the  lending  instituticm. 

Debt  threshold  refers  to  the  minimum 
amount  of  qualified  educational  debt  an 
individual  must  have,  on  his/her 
program  eligibility  date,  in  order  to  be 
eligible  for  Program  benefits  and.  for 
purposes  of  el^bility  under  this  part. 
~  debt  threshold  means  that  the  qualified 
educational  debt  must  equal  or  exceed 
20  percent  of  an  individual's  annual 
NIH  salary  on  his/her  program 
eligibility  date. 

Educational  expenses  means  the  cost 
of  the  health  professional's  education, 
including  the  tuition  expenses  and  other 
educational  expenses  such  as  fees, 
books,  supplies,  educational  equipment 
and  materials,  and  laboratory  expeoaes. 
Government  loans  means  loans  made 
by  Federal.  SUte.  coimty.  or  city 
agencies  which  are  authorized  by  law  to 
make  such  loans. 

Individual  from  disadvantaged 
background  means  an  individual  who: 

(1)  Comes  from  an  environment  that 
inhibited  the  individual  from  obtaining 
the  knowledge,  skill  and  ability  required 
to  enroll  in  and  graduate  from  a  health 
professions  school:  or 

(2)  Ctnaes  from  a  family  with  an 
annual  incomo  below  a  level  baaed  on 
low-inoome  thresholds  according  to 


femily  size  published  by  the  U.S. 
Bureau  of  the  Census,  adjusted  annually 
for  changes  in  the  Consiuner  Price 
hidex.  and  adjusted  by  the  Secretary  for 
use  in  all  health  professions  programs. 
The  Secretary  periodically  publishes 
these  income  levels  in  the  Federal 
Kegiater. 

Institute.  Center,  or  Agency  (ICA) 
means  an  institute,  center,  or  agency  of 
the  National  Institutes  of  Health. 

Living  expenses  means  the  reasonable 
cost  of  room  and  board,  transportation 
and  commuting  costs,  and  other 
reasonable  costs  incurred  during  an 
individual's  attendance  at  an 
educational  institution. 

Participant  means  an  individual 
whose  appUcation  to  the  CR^JtP  has 
been  approved  and  whose  Program 
contract  has  been  executed  liy  the 
Secretary. 

Program  means  the  NIH  Clinical 
Research  Loan  Repayment  Program  for 
Individuals  from  Disadvantaged 
Backgrounds. 

Program  eligibility  date  means  the 
date  on  which  an  individual's  Program 
contract  is  executed  by  the  Secretary 
and  that  individual  is  engaged  in 
approved  clinical  research  as  an 
employee  of  the  NIH. 

Qualified  educational  loans  and 
interest/debt  include  Government  and 
commercial  educational  loans  and 
interest  for: 

(1)  Undergraduate,  graduate,  and 
health  professional  sdbool  tmtion 
expenses: 

(2)  Other  reasonable  educational 
expenses  required  by  the  school(s) 
attended,  including  fees,  books, 
supphes.  educational  equipment  and 
materials,  and  laboratory  expenses;  and 
(3)  reasonable  living  expmaes. 
including  the  cost  of  room  and  board, 
transportation  and  commuting  costs, 
and  other  reasonable  living  expenses 
incurred. 

ReasonMe  educational  and  living 
expenses  means  those  educational  and 
living  expenses  which  are  equal  to  or 
less  than  the  siun  of  the  school's 
estimated  standard  student  budget  for 
educational  and  Uving  expeaises  for  the 
degreeprogram  and  fra-  the  jrearis) 
dtiring  whidi  the  participant  was 
enrolled  in  schooL  If  thoe  is  no 
standard  budget  available  from  the 
school  or  if  the  participant  requests 
repayment  for  educational  and  Uving 
expenses  which  exceed  the  standard 
studoit  budget,  reasonableness  of 
educational  and  living  expenses 
incurred  must  be  subrtantiated  by 
additional  contemporaneous 
documentation,  as  determined  by  the 
Secretary. 
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Repayable  debt  means  the  portion,  as 
established  by  the  Secretary,  of  an 
individual's  total  qualified  educational 
debt  relative  to  the  NIH  salary,  which 
can  be  paid  by  the  CR-LRP. 
Specifically,  qualifying  educational  debt 
amounts  in  excess  of  50  percent  of  the 
debt  threshold  will  be  considered  for 
repayment. 

Sa7ajy  means  base  pay  plus  quarters, 
subsistence,  and  variable  housing 
allowances,  if  applicable. 

School  means  undergraduate, 
graduate,  and  health  professions  schools 
which  are  accredited  by  a  body  or 
bodies  recognized  for  accreditation 
purposes  by  the  Secretary  of  Education. 

Secretary  means  the  Secretary  of 
Health  and  Human  Services  and  any 
other  officer  or  employee  of  the 
Department  of  Health  and  Human 
Services  to  whom  the  authority 
involved  has  been  delegated. 

Service  means  the  Public  Health 
Service. 

State  means  one  of  the  fifty  States,  the 
District  of  Columbia,  the 
Commonwealth  of  Puerto  Rico,  the 
Northern  Mariana  Islands,  the  U.S. 
Virgin  Islands,  Guam,  American  Samoa, 
and  the  Trust  Territory  of  the  Pacific 
Islands  (the  Federated  States  of 
Micronesia,  the  Republic  of  the 
Marshall  Islands,  and  the  Republic  of 
Palau). 

Withdrawal  means  a  request  by  a 
participant,  prior  to  the  Program  making 
payments  on  his  or  her  behalf,  for 
withdrawal  from  Program  participation. 
A  withdrawal  is  without  penalty  to  the 
participant  and  without  obligation  to 
the  Program. 

feSaS   WholseNgiMetoapply? 

To  be  eUgible  to  apply  to  the  CR-LRP, 
an  individual  must  be  a  citizen, 
national,  or  (Mrmanent  resident  of  the 
United  States:  hold  a  M.D..  Ph.D..  D.O., 
D.D.S.,  D.M.D.,  A.D.N./B.S.N.,  or 
equivalent  degree;  have,  on  his/her 
program  eligibility  date,  qualified 
educational  debt  equal  to  or  in  excess  of 
the  debt  threshold;  and  be  an  individual 
from  a  disadvantaged  backgroimd. 

«6ta.4   Who  to  aMatito  to  oarllcliMtoT 
To  be  eligible  to  participate  in  the 
CR-LRP,  an  applicant  must  have  the 
recommendation  of  the  employing  ICA 
Scientific  Program  Director,  the 
concurrence  of  the  employing  ICA 
Director,  and  the  approval  of  the  CR- 
LRC.  Since  participation  in  the  Program 
is  contingent,  in  pari,  upon  employment 
with  ^<^H.  a  Program  contract  may  not 
be  awarded  to  an  applicant  until  an 
employment  commitment  has  been 
made  by  the  employing  ICA  Personnel 
Department. 


f68a^   Who  to  hwllglbto  to  pertlclpetoT 

The  following  individuals  are 
ineligible  for  CR-LRP  participation: 

(a)  Persons  who  are  not  eligible 
applicants  as  specified  under  section 
.68a.3: 

(b)  Persons  who  owe  an  obligation  of 
health  professional  service  to  the 
Federal  Government,  a  State,  or  other 
entity,  unless  a  deferral  is  granted  for 
the  length  of  his/her  service  obligation 
under  the  CR-LRP.  The  following  are 
examples  of  programs  which  have  a 
service  obligation:  Physicians  Shortage 
Area  Scholarship  Program.  National 
Research  Service  Award  Program, 
Public  Health  Service  Scholarship, 
National  Health  Service  Corps 
Scholarship  Program.  Armed  Forces 
(Army,  Navy,  or  Air  Force)  Professions 
Scholarship  Program.  Indian  Health 
Service  Scholar^p  Program,  and  the 
NIH  AIDS  Research  Loan  Repayment 
Program. 

(c)  Persons  who  are  not  NIH 
employees,  such  as  Intramural  Research 
Training  Award  (IRTA)  recipients. 
Visiting  Fellows,  National  Research 
Service  Award  (NRSA)  recipients.  Guest 
Researchers  or  Special  Volunteers,  NIH- 
National  Research  Council  (NRC) 
Biotechnology  Research  Associates 
Program  participants,  and 
Intergovernmental  Personnel  Act  (IPA) 
participants:  or 

(d)  Persons  who  do  not  have  clinical 
privileges. 

f68a.6    Howdolndlvlduatoapplyto 
pertlclpeto  in  theCR-LRPT 

An  application  for  participation  in  the 
CR-LRP  shall  be  submitted  to  the  NIH 
office  which  is  responsible  for  the 
Program's  administration,  in  such  form 
and  manner  as  the  Secretary  may 
prescribe. 

(  68a.7    How  ara  ■noNeanls  aetoetod  to 
paftldpato  In  the  CR-4.RP7 

To  be  selected  for  participation  in  the 
CR-LRP,  applicants  must  satisfy  the 
following  requirements: 

(a)  Applicants  must  meet  the 
eligibility  requirements  s{>ecified  in 
§68a.3and§68a.4. 

(b)  Applicants  must  not  be  ineligible 
for  participation  as  specified  in  $  68a.S. 

(c)  Applicants  must  be  selected  for 
approval  by  the  CR-LRC.  based  upon  a 
review  of  their  appUcations. 

feaaJ   What doMtho CR-LRP  provkto to 


(a)  Loan  repayments:  For  each  year  of 
service  the  individual  agrees  to  serve, 
with  a  minimum  of  2  years  of  obligated 
service,  the  Secretary  may  pay  up  to 
$20,000  per  year  of  a  participant's 
repayable  d^t. 


(b)  Under  §  68a.8(a).  the  Secretary  will 
make  payments  in  the  discharge  of  debt 
to  the  extent  appropriated  funds  are 
available  for  these  purposes. 

f68a.9   What  toans  qualify  for  rapayment? 

(a)  The  CR-LRP  will  repay 
participants'  lenders  the  principal, 
interest,  and  related  expenses  of 
qualified  Government  and  commercial 
educational  loans  obtained  by 
participants  for  the  following: 

(1)  Undergraduate,  graduate,  and 
health  professional  sdbool  tuition 
expenses; 

(2)  Other  reasonable  educational 
expenses  required  by  the  school(s) 
attended,  including  fees,  books, 
supplies,  educational  equipment  and 
materials,  and  laboratory  expenses;  and 

(3)  Reasonable  Uving  expenses, 
including  the  cost  of  room  and  board, 
transportation  and  commuting  costs, 
and  other  living  expenses  as  determined 
by  the  Secretary. 

(b)  The  following  educational  loans 
are  ineligible  for  repayment  under  the 
CR-LRP: 

(1)  Loans  obtained  from  other  than  a 
government  entity  or  commercial 
lending  institution; 

(2)  Loans  for  which  contemporaneous 
docimientation  is  not  available; 

(3)  Loans  or  portions  of  loans 
obtained  for  educational  or  living 
expenses  which  exceed  the  standard  of 
reasonableness  as  determined  by  the 
participant's  standard  school  budget  for 
the  year  in  which  the  loan  was  made, 
and  are  not  determined  by  the  Secretary 
to  be  reasonable  based  on  additional 
docimientation  provided  by  the 
individual; 

(4)  Loans,  financial  debts,  or  service 
obligations  incurred  under  the  following 
programs:  Physicians  Shortage  Area 
Scholarship  Program  (Federal  or  State), 
National  Research  Service  Award 
Program,  PubUc  Health  and  National 
Health  Service  Corps  Scholarship 
Training  Program,  National  Health 
Service  Corps  Scholarship  Program, 
Armed  Forces  (Army,  Navy,  or  Air 
Force)  Health  Professions  Scholarship 
Program,  Indian  Health  Service 
Program,  and  similar  programs,  upon 
determination  by  the  Secretary,  which 
provide  loans,  scholarships,  loan 
repayments,  or  other  awards  in 
exchange  for  a  futxire  service  obligation; 

(5)  Any  loan  in  default  or  not  in  a 
current  payment  status; 

(6)  Loan  amounts  which  participants 
have  paid  or  were  due  to  have  paid 
prior  to  the  program  eligibility  date:  and 

(7)  Loans  for  which  promissory  notes 
have  been  signed  after  the  program 
eligibility  date. 
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f68a.10  What  do— an  Individual  haya  to 
do  In  (alum  for  loan  rapaynMnto  raoaivad 
under  Iha  CR-LRP? 

Individuals  must  agree  to  be  engaged 
in  approved  clinical  research,  as 
employees  of  the  NIH.  for  a  minimum 
initial  period  of  two  consecutive  yeara. 

f68a.11    HowdoaaanlndMdualracahra 
loan  lapaymants  beyond  the  InWal  tvM^yaar 
cunliactr 

An  individual  may  apply  for  and  the 
Secretary  may  grant  extension  contracts 
for  one-year  periods,  if  there  is 
sufficient  debt  remaining  to  be  repaid 
and  the  individual  is  engaged  in 
approved  clinical  research  as  an  NIH 
employee. 

f68a.12    What  WIN  happen  if  an  Indlvlduai 
doaa  not  comply  wHh  vwtofniaand 
condMona  of  parttdpaHon  In  the  CR-LRP? 

(a)  Absent  withdrawal  (see  §  68a.2)  or 
termination  under  paragraph  (d)  of  this 
section,  any  participant  who  Cails  to 
complete  the  minimum  two-year  service 
obligation  required  under  the  Program 
contract  will  be  considered  to  have 
breached  the  contract  and  will  he 
subject  to  assessment  of  monetary 
damages  and  penalties  as  follows: 

(1)  Participants  who  leave  during  the 
first  year  of  the  initial  contract  are  liable 
for  amounts  aheady  paid  by  the  NIH  on 
behalf  of  the  participant  plus  an  amount 
equal  to  $1,000  multiplied  by  the 
number  of  months  of  the  original  service 
obligation. 

(2)  Participants  who  leave  during  the 
second  year  of  the  contract  are  liable  for 
amounts  already  paid  by  the  NIH  on 
behalf  of  the  participant  plus  $1,000  for 
each  unserved  month. 

(b)  Payments  of  any  amount  owed 
under  paragraph  (a)  of  this  section  shall 
be  made  within  one  year  of  the 
participant's  breedi  (or  such  longer 
period  as  determined  by  the  Secretary). 

(c)  Participants  who  sign  a 
continuation  contract  for  any  year 
beyond  the  initial  two-year  period  and 
fail  to  complete  the  one-year  period 
specified  are  liable  for  the  pro  rata 
amount  of  any  benefits  advanced 
beyond  the  period  of  completed  service. 

(d)  Terminations  will  not  be 
considered  a  breach  of  contract  in  cases 
where  such  terminations  are  beyond  the 
control  of  the  participant  as  follows: 

(1)  Tenninatians  for  cause  at  for 
convenience  of  the  Government  will  not 
be  considered  a  breach  of  contract  and 
monetary  damages  MriU  not  be  assessed. 

(2)  Occasionally,  a  participant's 
research  assignment  may  evolve  and 
change  to  the  extent  that  the  individual 
is  no  longer  engaged  in  approved 
clinical  research.  Similarly,  the  research 
needs  and  priorities  of  the  ICA  and/or 
the  NIH  may  change  to  the  extent  that 


a  determination  is  made  that  the  health 
professional's  skills  may  be  better 
utilized  in  a  non-clinical  research 
assignment.  Under  these  circumstances, 
the  following  will  apply: 

(i)  Program  participation  and  benefits 
will  cease  as  of  the  date  an  individual 
is  no  longer  engaged  in  approved 
clinical  research;  and 

(ii)  Normally.  )ob  changes  of  this 
nature  will  not  be  considered  a  breach 
of  contract  on  the  part  of  either  the  NIH 
or  the  participant  Based  on  the 
recommendation  of  the  ICA  Director 
and  conciurence  of  the  Secretary,  the 
participant  will  be  released  from  the 
remainder  of  his  or  her  service 
obligation  without  assessment  of 
monetary  penalties.  The  participant  in 
this  case  will  be  permitted  to  retain  all 
Program  benefits  made  or  owed  by  NIH 
on  his/her  behalf  up  to  the  date  the 
individual  is  no  longer  engaged  in 
approved  clinical  research,  except  the 
pro  rata  amount  of  any  benefits 
advanced  beyond  the  period  of 
completed  service. 

f68a.l3    Undsrivhal 


(a)  Any  obligation  of  a  participant  for 
service  or  pa3rment  to  the  Federal 
Government  imder  this  part  will  be 
canceled  upon  the  death  of  the 
partiapant. 

(b)  Tne  Secretary  may  waive  or 
suspend  any  service  or  payment 
obligation  incurred  l)y  the  participant 
upon  request  whenever  compliance  by 
the  participant: 

(1)  Is  impossible. 

(2)  Would  involve  extreme  hardship 
to  the  participant,  or 

(3)  If  enforcement  of  the  service  or 
payment  obligation  would  be  against 
equity  and  good  conscience. 

(4)  The  Secretary  may  approve  a 
request  for  a  suspension  of  the  service 
or  payment  obligations  fm  a  period  of  1 
year.  A  renewal  of  this  suspmsion  may 
also  be  granted. 

(c)  Qnnpliance  by  a  participant  with 
a  service  or  payment  obligation  will  be 
considered  impossible  if  the  Secretary 
determines,  cm  the  basis  of  such 
inftwmatian  and  documentation  as  may 
be  required,  that  the  participant  suffara 
from  a  physical  or  mental  disability 
resultiiig  in  the  permanent  inability  of 
the  participant  to  perform  the  sovice  or 
other  activities  which  would  be 
necessary  to  comply  with  the  obligation. 

(d)  In  aetermining  whether  to  vraive 
or  suspend  any  or  all  of  the  service  w 
payment  obli^tions  of  a  participant  as 
imposing  an  undue  harddiip  and  being 
against  equity  and  good  ccmscience.  the 
Secretary,  on  the  basis  of  such 


information  and  documentation  as  may 
be  required,  will  consider 

(1)  The  participant's  present  financial 
resources  and  obligations; 

(2)  The  participant's  estimated  future 
finanrial  resources  and  obligations;  and 

(3)  The  extent  to  which  the 
participant  has  problems  of  a  personal 
natiue,  such  as  a  physical  or  mental 
disability  or  terminal  illness  in  the 
immediate  family,  which  so  intrude  on 
the  participant's  present  and  future 
ability  to  perform  as  to  raise  a 
presumption  that  the  individual  will  be 
unable  to  perform  the  obligation 
incurred. 

|8aa.14    Whan oan a Cf«-LRP 
ooaQBOon  ooaMcnw^ao  m 

Any  payment  obligation  incurred 
under  §  68a.l2  may  be  discharged  in 
bankruptcy  under  Title  11  of  the  United 
States  Code  otdy  if  such  discharge  is 
granted  after  the  expiration  of  the  five- 
year  period  banning  on  the  first  date 
that  payment  is  required  and  only  if  the 
bankruptcy  court  finds  that  a 
nondischarge  of  the  obligation  would  be 
unconscionable. 

fa8a.15   AddWonalcendNlena. 

When  a  shortage  of  funds  exists, 
participants  may  be  funded  partially,  as 
detenxiined  by  the  Secretary.  However, 
once  a  CR-LRP  contract  has  been  signed 
by  both  parties,  the  Secretary  will 
obligate  such  funds  as  necessary  to 
ensure  that  sufficient  funds  will  be 
available  to  pay  benefits  for  the  duration 
of  the  period  of  obligated  service  unless, 
by  mutual  written  agreement  between 
the  Seoeta^  and  the  applicant, 
specified  otherwise.  Benefits  will  be 
paid  on  a  quarterly  basis  after  each 
service  period  unless  specified 
otherwise  by  mutual  wrrittm  agreement 
between  the  Secretary  and  the 
applicant  The  Secretary  may  impose 
additional  conditions  as  deemed 
necessary. 


Several  other  regulations  and  statutes 
apply  to  this  part  These  include,  but  are 
not  necessarily  limited  to: 

Debt  CoUectioo  Act  of  1982,  Pub.  L  97- 

aas  (5  U.S.C  5514): 

Fair  Credit  Repattii^  Act  (15  U.S.C  ISSl 
etmq.): 

Fadanl  Osbt  CoUactioa  ProoadurM  Act  of 
laeo.  Pub.  L  101-a47  (28  U.S.C  1);  and 
Privacy  Act  of  1974  (S  U.S.C  5S2a). 

(PR  Doc  98-29130  Filad  10-29-88;  8:4S  am] 
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FEDERAL  EMERQENCY 
MANAGEMENT  AGENCY 

44CFRPart65 

Changes  In  Flood  Elevstlon 
Delsnnlnattons 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
action:  Final  rule. 

SUMMARY:  ModiBed  base  (1%  annual 
chance)  flood  elevations  are  finalized 
for  the  communities  listed  below.  These 
modified  elevations  will  be  used  to 
calculate  flood  insurance  premium  rates 
for  new  buildings  and  their  contents. 
EFFECTIVE  DATES:  The  effective  dates  for 
these  modified  base  flood  elevations  are 
indicated  on  the  following  table  and 
revise  the  Flood  Insurance  Rate  Map(s) 
in  effect  for  each  listed  community  prior 
to  this  date. 

ADDRESSES:  The  modified  base  flood 
elevations  for  each  community  are 
available  for  inspection  at  the  office  of 
the  Chief  Executive  Officer  of  each 
conununity.  The  resfiective  addresses 
are  listed  in  the  following  table. 
FOR  FURTHER  INFORMATION  CONTACT: 
Matthew  B.  Miller.  F.E.,  Chief.  Hazards 
Study  Branch.  Mitigation  Directorate. 
500  C  Street  SW..  Washington.  DC 
20472.  (202)  646-3461. 
SUPPLEMENTARY  MfORMATION:  The 
Federal  Emergency  Management  Agency 
makes  the  final  determinations  listed 
below  of  the  final  determinations  of 
modified  base  flood  elevations  for  each 
community  listed.  These  modified 
elevations  have  been  published  in 
newspapers  of  local  circulation  and 
ninety  (90)  days  have  elapsed  since  that 
publication.  Tlie  Associate  Director  has 
resolved  any  appeals  resulting  from  this 
notification. 

The  modified  base  flood  elevations 
are  not  listed  for  each  community  in 
this  notice.  However,  this  rule  includes 
the  address  of  the  Chief  Executive 
Officer  of  the  community  where  the 


modified  base  flood  elevation 
determinations  are  available  for 
inspection. 

The  modifications  are  made  pursuant 
to  Section  206  of  the  Flood  Disaster 
Protection  Act  of  1973.  42  U.S.C  4105. 
and  are  in  accordance  with  the  National 
Flood  Insurance  Act  of  1968.  42  U.S.C. 
4001  etseq.,  and  with  44  CFR  part  65. 

For  rating  purposes,  the  currently 
effective  community  number  is  shown 
and  must  be  used  for  all  new  policies 
and  renewals. 

The  modified  base  flood  elevations 
are  the  basis  for  the  floodplain 
management  measures  that  the 
community  is  required  to  either  adopt 
or  to  show  evidence  of  being  already  in 
effect  in  order  to  qualify  or  to  remain 
qualified  for  participation  in  the 
National  Flood  Insiuance  Program 
(NFIP). 

These  modified  elevations,  together 
with  the  floodplain  management  criteria 
required  by  44  CFR  60.3.  are  the 
minimum  that  are  required.  They 
should  not  be  construed  to  mean  that 
the  community  must  change  any 
existing  ordinances  that  are  more 
stringent  in  their  floodplain 
management  requirements.  The 
community  may  at  any  time  enact 
stricter  reqiiirements  of  its  own.  or 
pursuant  to  policies  established  by  other 
Federal.  State,  or  resional  entities. 

These  modified  elevations  are  used  to 
meet  the  floodplain  management 
requirements  of  the  NFIP  and  are  also 
used  to  calculate  the  appropriate  flood 
insurance  premium  rates  for  new 
buildings  built  after  these  elevations  are 
made  final,  and  for  the  contents  in  these 
buildings. 

The  dianges  in  base  flood  elevations 
are  in  accoidance  with  44  CFR  65.4. 

National  EnviromBental  Policy  Act 

This  rule  is  categorically  excluded 
from  the  requirements  of  44  CFR  Part 
10.  Environmental  Consideration.  No 
environmental  impact  assessment  has 
been  prepared. 


Regulatory  Flexibility  Act 

The  Associate  Director  for  Mitigation 
certifies  that  this  rule  is  exempt  from 
the  requirements  of  the  Regulatory 
Flexibility  Act  because  modified  base 
flood  elevations  are  required  by  the 
Flood  Disaster  Protection  Act  of  1973. 
42  U.S.C.  4105,  and  are  required  to 
maintain  community  eligibility  in  the 
NFIP.  No  regulatory  flexibility  analysis 
has  been  prepared. 

Regulatory  Ctaaaification 

This  final  rule  is  not  a  significant 
regulatory  action  under  the'criteria  of 
Section  3(f)  of  Executive  Order  12866  of 
September  30,  1993,  Regulatory 
Planning  and  Review.  58  FR  51735. 

Executive  Order  12612,  Federalism 

This  rule  involves  no  policies  that 
have  federalism  implications  under 
Executive  Order  12612.  Federalism, 
dated  October  26. 1987. 

Executive  Order  12778,  Civil  Justice 
Reform 

This  rule  meets  the  applicable 
standards  of  Section  2(b)(2)  of  Executive 
Order  12778. 

Lilt  of  Subjects  in  44  CFR  Part  65 

Flood  insurance.  Floodplains. 
Reporting  and  recordkeeping 
requirements. 

Accordingly.  44  CFR  Part  65  is 
amended  to  read  as  follows: 

PARTeS-fAMENDEDl 

1.  The  authority  citation  for  Part  65 
continues  to  read  as  follows: 

AadMrity:  42  U.S.C  4001  et  seq.: 
Raorgtnization  Plan  Na  3  of  1978.  3  CFR. 
1978  Comp..  p.  329;  E.O.  12127,  44  FR  19367, 
3  CFR.  1979  Comp..  p.  376. 

( 66.4   {AmandadJ 

2.  The  tables  published  under  the 
authority  of  §  65.4  are  amended  as 
folloMTs: 


Stale  and  oouity 

Locaion 

Date  and  nameo(new»- 

paper  wtwa  notice  was 

pubiahed 

Chief  executive  oflcer  of  oommunMy 

Efleclive  dele  of 

mOuRICaDOn 

Community 
numtwr 

Arizona:  Maricopa 
(FEMA  Docket 
No.  7252). 

Arizona:  Maricopa 
(FEMA  Docket 
N0.72S2). 

Arizona:  Maricopa 
(FEMA  Docket 
No.  7262). 

June  11. 1998  June  18. 
1996  Arizona  Reputtc 

July  24. 1996  July  31. 
1996  ScoOsdato 
Pngntt-TribunB. 

June  11.  1996  June  18. 
1998  Arizona /tapuMc 

The  Honorabia  Don  Stapiey  Chair- 
paraon.  Maricopa  County  Board  of 
St^wrvisors  301  West  Jeftecaon. 
1061  Floor  Ptwenu,  Arizona  85003. 

The  Honorable  Janice  K.  Brewer 
Ctiairman.  Maricopa  County  Board 
of  Supervisors  301  Wa«  Jeflerson. 
lOh  Fkxv  Phoenix.  Arizona  85003. 

The  Honorable  Mwian  Davie  Mayor. 
Town  of  Paradtoa  Valay  6401  East 
Uncoln  Drive  Paradtoa  Valay.  Ari- 
zona 8S2S3. 

May  15. 1996  ...... 

June  30.  1996 

May  15.  1996 

Urencoiporaled 
Areas. 

040037 

uninco>pofaleo 
Area*. 

Town  of  Paradtoe 

Valay. 

040037 
040049 
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State  and  county 


Location 


Date  and  name  of  news- 
paper where  notice  was 
published 


Chief  executive  oficer  of  community 


Efleclive  date  of 


Convnunily 
nunAier 


Arizona:  Maricopa 
(FEMA  Docket 
No.  7252). 

Arizona:  Pima 
(FEMA  Docket 
No.  7252). 

Arizona:  Maricopa 
(FEMA  Docket 
No.  .7252). 

Arizona:  Maricopa 
(FEMA  Docket 
No.  7252). 

Arizona:  Maricopa 
(FEMA  Docket 
No.  7252). 

Arizona:  Maricopa 
(FEMA  Docket 
No.  7252). 

Caifomia:  River- 
side (FEMA 
Docket  No. 
7252). 

Calitomia:  River- 
side (FEMA 

Docket  No. 

7252). 
Caifomia:  Contra 

Costa  (FEMA 

Docket  No. 

7252). 
CaMomia:  Solano 

(FEMA  Docket 

No.  7252). 
Caifomia:  River- 

skle(FEMA 

Docket  No. 

7252). 
Caifomia:  San 

Diego  (FEMA 

Docket  No. 

7252). 
Cotorado:  Jefferson 

(FEMA  Docket 

No.  7252). 

towa:  Pdk  (FEMA 
Docket  No. 
7252). 

Missouri:  SL  Louis 
(FEMA  Docket 
No.  7252). 

Montana  Yelow- 

stone(FEMA 

Docket  No. 

7252). 
New  Mexico: 

Bemallo(FEMA 

Docket  No. 

7252). 
New  Mexico: 

Bemaino(FEMA 

Docket  No. 

7252). 


City  of  Phoenix 


Unincorporated 
Areas. 


City  of  Scoltsdale 


City  of  Scottsdale 


City  of  Scottsdaie 


City  of  Tempe 


AguaCaliente 
Band  of  Cahuilla 
IndnnsTritM. 


City  of  Cathedral 
City. 


City  of  Danvile . 


City  of  Dixon 


CityofPakn 
Springs. 


Unincoiporated 
Areas. 


City  of  West- 
minster. 


City  of  Ankeny 


Unincorporated 
Areas. 


City  of  BiMngs 


City  of 
Alsuquerque. 


Unincorporated 
Areas. 


June  11, 1998  June  18, 
1998  Arizona  Republic 


July2,  1998  July  9,  1998 
Arizona  DaHy  Star. 


June  11. 1998  June  18. 
1998  Arizona  Republic. 


July2. 1998  July  9.  1996 
ScoAdaile  Plrogr88s-7nb- 
une. 

July  24, 1998  July  31. 
1998  Scottsdtafe 
Progress-Tribune. 

June  11. 1998  June  18. 
1998  Arizona  Republic 

June  18.  1998  June  25. 
1998  Desert  Sun 


June  18. 1996  June  25. 
1998  TTie  Presa-Enler- 
priaa. 

June  18. 1996  June  25. 
1998  San  Ramone  Val- 
ley Times. 

June  10. 1998  June  17. 
1998  Dixon  Tribune. 

June  18. 1998  June  25. 
1998  Oesarr  Sua 


June  9. 1996  June  16. 
1998  San  OegoOa/iiy 
TransciipL 

July  23. 1998  July  30. 
1998  Westminster  Win- 
dow. 

July  15. 1998  July  22. 
1998  77ie  Oes  Moines 
Register. 

June  11. 1998  June  18. 
}996  St  Louis  Post- 
Dispatch. 

July  9. 1998  July  16.  1998 
Stiings  Gazelle. 


July  24. 1998  July  31. 
1998  AAuquerqus  Jbur- 
naL 

July3.  1998  July  10. 1998 
Mbuquerque  Journal. 


The  Honorable  Skip  Rimsza  Mayor, 
City  of  Phoenix  200  West  Washing- 
ton Street.  11th  Fkxx  Phoenix.  Ari- 
zona 85003. 

The  HoraratJie  Mke  Boyd  Chaimian. 
Pima  County  Board  of  Supervisors 
130  West  C^pgress.  Hllh  Fkwr 
Tucson.  Arizona  85701. 

The  Honorable  Sam  Kathryn 
Campana  Mayor.  City  of  Scottsdale 
P.O.  Box  1000  Scottsdale.  Arizorta 
85252-1000. 

Ttw  Honorable  Sam  Katfwyn 
Campana  Mayor.  City  of  Soollsdate 
P.O.  Box  1000  Scottsdale.  Arizona 
85252-1000. 

Tfie  Honorable  Sam  Kattwyn 
Campana  Mayor.  City  of  Scottsdale 
3939  Civic  Center  Boidevard 
Scottsdale.  Arizona  86252-1000. 

Ttw  Honorable  Nei  Giulano  Mayor. 
City  of  Tenpe  P.O.  Box  5002 
Tempe.  Arizona  86280. 

The  Honorable  Richwd  M.  Mteiovich 
Cttainnan.  Tribal  Cound  Ague 
Caiento  Barvj  of  CahuHa  Indons 
600  East  TatKfjitz  Cwiyon  Way 
Palm  Springs.  Caifomia  92262. 

The  Honorabto  David  W.  •  Beny 
Mayor.  City  of  Cathedral  City  P.O. 
Box  5001  Cathedral  City.  CaMomia 
92235-6001. 

The  Honorabto  Dick  Wakto  Mayor. 
City  of  DttiMte  510  La  Qonda  Way 
DwwMe.  Caifomia  94526. 

Ttie  Honorabto  Don  Erickson  Mayor. 
CHy  of  Dixon  600  East  "A-  Street 
Dixon.  CaMomto  95620-3697. 

The  Honorabto  Uoyd  Maryanov 
Mayor  City  of  Pakn  Springs  P.O. 
Box  2743  P^m  Springs.  Caitomia 
92263. 

The  Horwrabto  Greg  Cox  Ctiainnan. 
San  Diego  County  Board  of  Super- 
visors 1600  PacMK  Highway.  Room 
336  San  Dtogo.  CaHtonm  92101. 

The  Honorabto  Nancy  M.  Hal  Mayor. 
City  of  Westninstor  4800  West 
92nd  Avenue  Westminster.  Coto- 
rado 80030. 

The  Honorabto  Merto  Johnson  Mayor. 
Cty  of  Ankeny  1605  Ktorlh  Arkeny 
Boutovard.  Suite  200  Ankeny,  towa 

*  50021. 

The  Honorabto  Buzz  Westfal  SL 
Louis  County  Executive  41  South 
Central  Executive  Clayton,  Missouri 
63105. 

The  Honorabto  Charles  F.  Tootoy 
Mayor.  City  of  BiMngs  P.O.  Box 
1178  BiHings.  Montana  59103- 
1178. 

The  Honorabto  Martin  J.  Chavez 
Mayor.  City  of  Alxiquerque  P.O. 
Box  1293  Alxiquerque.  New  Mex- 
KO  87103-1293. 

The  Honorabto  Tom  Rutherford 
Chairman.  BemaUo  Cour«y  Board 
of  Commissioners  2400  BroacKmy 
Southeast  Atouquerque.  New  Mex- 
ico 87102. 


May  15.  1996 


May  27.  1996 


May  15. 1996 


June  2. 1996 


June  30.  1996 

May  15.  1996  . 
May  22. 1996  . 

May  22.  1996  . 
May  20. 1986 . 


May  11. 1996 

May  22. 1996 

May  13.  1996 

June  22. 1996  — 

October  20. 1996 

September  16, 


040051 

040073 

045012 

045012 

045012 

040054 
080763 

060704 
060707 


June  9. 1996 


June  18. 1996 


June  3. 1996 


060257 


060284. 


0B0006 


190226 


290327 


300065 


350002 


50001 
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Stale  and  county 

Location 

Dale  and  name  of  news- 
paper wrfwre  noice  was 
puUtahad 

Chief  executive  ofRoer  of  oommunily 

Effective  dale  of 
mocmcsDon 

Communily 
number 

NMvMmico: 

July  24. 1996  July  31. 

The     HonoraUa    Tom     Rutwtford 

June  18. 1906 

360001 

B«n^lo(FEMA 

Areas. 

199e>Ubu]uen)uaJbur- 

ChairTnan,  BamaHo  County  Board 

OocfcatNa 

n^ 

of  Contmissionara  2400  Broadway 

7252). 

Southeast  ADuquatqua.  New  Mex- 
ico 87102. 

Nevada:  Ctaftt 

Unincorporated 

June  18.  1996  June  25. 

The    Honorable    Yvonne    AMtinson 

May  20.  1996 

320003 

(FEMA  Docket 

Areas. 

1998  Las  Vegas  Ro- 

Qales  Chairperaon,  Clartc  County 

No.  7252). 

vmifJourTuL 

Board     of     Commiesioners     500 
Grand  Central  Pwkway  Las  Vegas. 
Nevadi  86156. 

Otdahoma:  Tulsa 

City  o(  Broken 

July  23.  1996  July  30. 

The    Honorable    James     Reynokls 

June  12.  1996 

400236 

(FEMA  Docket 

Arrow. 

1998  Broken  Anow 

Mayor,  City  of  Broken  Airow  P.O. 

No.  7252). 

Lodger. 

Box  610  Broken  Arrow,  OMahoma 
74013. 

Oregon:  Washing- 

City ol  HiWwro  ... 

July  16.  1996  July  23. 

June  10,  1998 

410243 

ton  (FEMA  Dock- 

1998 HilsborD  Argus. 

City  of  HMsboro  123  West  M«n 

et  No.  7252). 

Street  HMsboror.  Oregon  97123- 

Texas:  CoMn 

City  ot  AJJen  

June  17.  1996  June  24, 

JtfWw. 

May  13. 1998 

480131 

1  ne  riOTKiraoie  s>wve  i  erren  Mayor. 

(FEMA  Docket 

1996  The  Mort  Amor- 

City  of  Alen  One   Butler  Circle 

No.  7252). 

fcan 

Alien.  Texas  75013. 

Texas:  Travis 

City  of  Austin  

June  19. 1996  June  26. 

The    Honorable    Kirk    A.    Walaon 

May  8. 1998 

480624 

(FEMA  Docket 

1996  Austin  American 

Mayor.  City  of  Austin  124  West 

No.  7262). 

• 

Sta^sman. 

Eighth  Street  Auatm.  Texas  76701 . 

Texas:  Johnson 

City  of  Burleson  ... 

July8.  1998  July  15.  1998 

The  Honorable  Rick  Roper  Mayor. 

October  13. 1996 

466459 

(FEMA  Docket 

Surteson  Star. 

City  of  Burteson  141  West  Renfro 

No.  7252). 

Burteson.  Texas  76028. 

Texas:  WWiamson 

City  of  Ceder  Park 

July  6.  1996  July  15. 1996 

The     Honorable     Dorothy     Duckett 

June  11. 1998 

481282 

(FEMA  Docket 

m  Country  News. 

Mayor.  City  of  Cedar   Park  600 

No.  7252). 

North  Bel  Boulavwd  Cedar  Park. 
Texas  78613. 

Texas:  Conn 

CNy  of  Dallas  

July  17. 1996  July  24. 

The  HonoratHa  Ron  Kirit  Mayor.  City 

October  22.  1996 

480171 

(FEMA  Docket 

1996  The  Oa«as  Mom- 

of  Dales  1500  Mw«a  Street.  Suite 

No.  7252). 

ing  AtoiM. 

6EN  Dales.  Texas  75201. 

Texas:  Denton 

Town  of  Flower 

July  22. 1996  July  29. 

The  Honorable  Lwry  W.  Upeoomb 

June  9, 1998 

460777 

(FEMA  Docket 

Mound. 

^9M  Denton  Record- 

Mayor,    Town    of    Fkiwer    Mound 

No.  7252). 

Chronicle. 

2121  Croes  Twttmt  Drive  Flower 
Mound.  Texas  75026. 

Texas:  Fort  Bend 

Uninoorporated 

June  17. 1996  June  24. 

The  Honorable  Mtohael  D.  Rozel  Fort 

May  6. 1996 

480228 

(FEMA  Docket 

Areas. 

1996  Fort  Bend  Siv. 

Band  County  Judge  301  Jackson 

No.  7252). 

Sfreet.  SuNe  710  Rkivnond.  Texas 
77460. 
The  Honorable  Kannalh  Barr  Mayor. 

Texas:  Tarrant 

City  of  Fort  Worth 

June  12. 1996  June  19. 

May  6, 1998 

460696 

(FEMA  Docket 

1998  Forr  kVortfi  Star- 

City  of  Fort  Worth  City  Hal  1000 

No.  7252). 

Telegrmm. 

Throckmorton  Street   Fort  Worth. 
Texas  76102-6311. 

Texas:  Webb 

City  of  Laredo  

July  2.  1998  July  9.  1998 

The  Honorable  Saul  N.  Ramirez.  Jr. 

May  26.  1998 

480651 

(FEMA  Docket 

Laredo  Morning  News. 

Mayor.  City  of  Laredo  P.O.  Box 

No.  7252). 

679  Laredo.  Texas  78042-0679. 

Texas:  Gregg  and 

City  of  Longview  .. 

June  19.  1998  June  26. 

The    Honorable    David    McWhorter 

May  7. 1996 

480264 

Hwrison(FEMA 

1998  Longview  News- 

Mayor.  City  of  Longview  P.O.  Box 

Docket  No. 

JoumaL 

1952  Longview.  Texas  75606-1952. 

7252). 

Texas:  CoMn 

City  of  Piano 

June  24.  1996  July  1. 

The     Honorable     John     Longstreet 

May  29.  1996 

480140 

(FEMA  Docket 

1998  Piano  Star  Courier. 

Mayor.   City   of   Piano   P.O.   Box 

No.  7252). 

860358  Piano.  Texas  75086-0356. 

Texas:  Colin 

City  of  PIMO 

July  22.  1996  July  29. 

The     Honorable    John     Longstreet 

June  22. 1996 

460140 

(FEMA  Docket 

1998  Piano  Star  Courier. 

Mayor,   City  of   Piano   P.O.   Box 

No.  7252). 

860358  Piano.  Texas  75066-0356. 

Texas:  Fort  Bend 

City  of  Sugar  Land 

June  17. 1996  June  24. 

The  Honorable  Dean  Hitoacak  Mayor. 

May  8, 1996 

480234 

(FEMA  Docket 

1996  Fort  Sand  Star. 

City  of  Sugar  Land  P.O.  Box  110 

No.  7252). 

Sugar  Land.  Texas  77487-01 10. 

Texas:  Denton 

City  of  The  Cokjny 

June  19.  1998  June  26. 

The  Honorable  Mary  B.  Watts  Mayor. 

May  19.  1996 

481581 

(FEMA  Docket 

1998  The  Laadar. 

CHy  of  The  Cotony  City  Hal  5151 

No.  7252). 

North  Cokxiy  Boulevard  The  Cot- 
ony. Texas  75056. 

. 
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(Catalog  of  Federal  Domestic  Assistance  No. 
83.100.  "Flood  Insurance.") 
Dated:  October  26. 1998. 
Michael  J.  Anaalrong, 
Associate  Director  fm  Mitigation. 
(FR  Doc.  g»-29135  Filed  10-29-98: 8:45  am] 

■LUNO  oooc  sns-e4-^ 


FEDERAL  EMERGENCY 
MANAQEMENT  AGENCY 

44CFR  Panes 

[Do(*al  Na  PEMA-72601 

ClMngas  In  Flood  Elevation 
Detarminationa 

AOatCV:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Interim  rule. 

SUMMARY:  This  interim  rule  lists 
communities  where  modification  of  the 
base  (1%  annual  chance)  flood 
elevations  is  appropriate  because  of  new 
scientific  or  technical  data.  New  flood 
insurance  premium  rates  will  be 
calculated  from  the  modified  base  flood 
elevations  for  new  buildings  and  their 
contents. 

DATES:  These  modified  base  flood 
elevations  are  ciurently  in  eSact  on  the 
dates  listed  in  the  table  and  revise  the 
Flood  hisurance  Rate  Map(s)  in  effect 
prior  to  this  determination  for  each 
listed  cranmunity. 

From  the  date  of  the  second 
pubUcation  of  these  changes  in  a 
newspa^r  of  local  dmUation.  any 
person  has  ninety  (90)  days  in  which  to 
request  through  die  community  that  the 
Associate  EKrector  for  Mitigation 
reconsider  the  changes.  The  modified 
elevations  may  be  changed  diuing  the 
90-day  period. 

ADDRESSES:  The  modified  base  flood 
elevations  for  each  community  are 
available  for  inspection  at  the  office  of 
the  Chief  Executive  Officer  of  each 
community.  The  respective  addresses 
are  listed  in  the  foUowing  table. 
FOR  FURTHER  MFORMATION  CONTACT: 
Matthew  B.  Miller.  F£..  Chief.  Hazards 


Study  Branch.  Mitigation  Directorate. 
500  C  Street  SW..  Washington.  DC 
20472.  (202)  646-3461. 
SUPPLEMBfTARY  INFORMATION:  The 
modified  base  flood  elevations  are  not 
listed  for  each  community  in  this 
interim  rule.  However,  the  address  of 
the  Chief  Executive  Officer  of  the 
community  where  the  modified  base 
flood  elevation  determinations  are 
available  for  inspection  is  provided. 

Any  request  for  reconsioeration  must 
be  based  upon  knowledge  of  changed 
conditions,  or  upon  new  scientific  or 
technical  data. 

The  modifications  are  made  pursuant 
to  Section  201  of  the  Flood  Disaster 
Protection  Act  of  1973.  42  U.S.C.  4105. 
and  are  in  accordance  with  the  National 
Flood  Insurance  Act  of  1968.  42  U.S.C. 
4001  et  seq.,  and  with  44  CFR  Fart  65. 

For  rating  purposes,  the  currently 
effective  community  number  is  shown 
and  must  be  used  for  all  new  poUdes 
and  renewals. 

The  modified  base  flood  elevations 
are  the  basis  for  the  floodplain 
management  measures  that  the 
community  is  required  to  either  adopt 
or  to  show  evidence  of  being  already  in 
effect  in  order  to  qualify  or  to  remain 
qualified  for  participation  in  the 
National  Flood  Insurance  Program 
(NFIP). 

These  modified  elevations,  together 
with  the  floodplain  management  criteria 
required  by  44  CFR  60.3.  are  the 
iwinimiim  that  are  required.  They 
should  not  be  construed  to  mean  that 
the  community  must  change  any 
existing  ordinances  that  are  more 
stringent  in  their  floodplain 
management  requirements.  The 
commimity  may  at  any  time  enact 
stricter  requirements  of  its  own,  or 
pursuant  to  policies  established  by  other 
Federal.  State,  or  regional  entities. 

The  dianges  in  base  flood  «levati(His 
are  in  accordanoe  with  44  CFR  65.4. 

NatMHial  EnviitHuiiental  Piriicy  Act 

This  rule  is  categorically  excluded 
from  the  requirements  of  44  CFR  Part 
10,  Environmental  Qmsideratiaa.  No 


oivironmental  impact  assessment  has 
been  prepared. 

Ragnlatory  Flexibility  Ad 

The  Associate  Director  for  Mitigation 
certifies  that  this  rule  is  exempt  from 
the  requirements  of  the  Regulatcwy 
Flexibility  Act  because  modified  base 
flood  elevations  are  required  by  the 
Flood  Disaster  Protection  Act  of  1973, 
42  U.S.C  4105,  and  are  required  to 
tmiintiiiTi  orwnmiinity  eligibility  in  the 
NFIP.  No  regulatory  flexibiUty  analysis 
has  been  prepared. 

Ragnlatory  Claasificatioii 

This  interim  rule  is  not  a  significant 
regulatory  action  under  the  criteria  of 
Section  3(f)  of  Executive  Order  12666  of 
September  30, 1993.  Regulatory 
Planning  and  Review.  58  FR  51735. 

Executive  Order  12612,  Federalism 

This  rule  involves  no  policies  that 
have  federalism  impUcations  under 
Executive  Order  12612.  Federalism, 
dated  October  26, 1987. 

Executive  Order  12778.  Qvil  lastka 


This  nUe  meets  the  applicable 
standards  of  Section  2(b)(2)  of  Executive 
Order  12776. 

List  of  Soiifecls  in  44  CFR  Part  SS 

Flood  insurance,  Floo<^lains, 
Reporting  and  recordkeeping 
requirements. 

Accordingly.  44  CFR  Part  65  is 
amended  to  read  as  follows: 

PART65-(AMENDED| 

1.  The  authority  citation  for  Part  65 
continues  to  read  as  follows: 

AirtherilT:  42  U.S.C  4001  et  seq.; 
Reatganization  Plan  No.  3  of  1978.  3  CFK, 
1978  Comp..  p.  329;  EO.  12127. 44  FR  19367. 
3  CFR.  1979  Camp.,  p.  376. 

f68L4   [AaMndadI 

2.  The  tables  published  under  the 
authority  of  S  65.4  are  amandsd  as 
follows: 


State  and  coui<y 

Location 

Data  artd  nome  ct  news 

Pflpor  witora  nolica  was 

pubishad 

CtM  execuHva  dlcar  of  oommuity 

EWaOimdmdl 

ComnunRy 
number 

Octntwr  23. 1996 

October  30. 1906 

Arimna  RapubSc 

October  23. 1996 —    -. 

October  30. 1996 

Anzona  AepuMc — 

The  Honorabla  Janioa  K.  Brewer 

CtitfrmMi.  Maricopa  County  Board  of 

Supan^aon. 
SOlJelfarson  Saaat .    - 

Ptwenix,  Arizona  86003 

The  Honorabla  Slop  RUnsza 

Mayor,  Ciy  of  Phoenix  .   

200  West  Wasl*mton  Saaet,  11th 

Floor. 
Ptwenix.  Arizona  8600^1611 

SaitantoarZi, 
1996. 

SaplMnbar23. 
1906. 

040037 

Arizona:  Maricopa 

Uninoocporataa 
Areas. 

City  of  Ptwenix  .... 

040061 

58320 
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State  and  county 

Location 

Dale  and  name  of  news- 
paper wtwre  notice  was 
published 

Chief  executive  ofllcer  of  community 

Effective  date  of 

■  ■III  1  ttg  1  lJ-ILtlit. 

number 

Calitomia:  Los 

Unincorporated 
Areas. 

City  of  San  Diego 

City  of  Lakewood 

City  of  Des 
Moines. 

City  of  West  Des 

M0in68. 

City  of  Windsor 
Heigfits. 

City  of  Kinynan  ... 
City  of  Lenexa 

CHy  of  Olalhe 

City  of  P««)iMon  .... 

Unincorporated 
Areas. 

City  of 
Atwquerque. 

City  of 

CityofAi«ix> 
Heights. 

City  of  Bryan 

City  of  CarroHton  .. 

October  22, 1998 

The  Honorable  Yvonne  Burke 

September  18. 
1996. 

August  24, 1998  .. 

September  24. 
1996. 

January  21, 1999 

January  21, 1999 

January  21,  1999 

December  31. 
1986. 

September  2, 
1998. 

August  24. 1996  .. 

August  14, 1996  .. 

August  28,  1998  .. 

Seplemberll, 
1996. 

Geptorrtoii'  18, 
1998. 

January  13, 1999 

September  18, 
1996. 

August  19, 1998  .. 

065043 

Angeles. 

October  29, 1998 

Chairperson,    Los   Angelat    County 

Board  of  Supervisors. 
500  West  Temple  Street,  Suite  821  ... 
Los  Angeles,  CaWomia  90012 

Oaiy  Conwneioa 

September  23. 1996 

September  30.  1998 

San  Diago  Union-Tribune 

October  15,  1998 

CaMomia:  San 

060295 

Diego. 

Mayor,  City  of  San  Diego 

202  C  Street.  llthFkxy 

San  Diego,  Caifomia  92101  

The  Honorable  Linda  Morton 

085075 

October  22.  1998 

Mayor,  City  of  Liriwwood  „ 

Jefferson  Sentinel 

445  South  Allison  Parkway 

kMva:  Pole  ...._ 

Octotier  16, 1996 

Lakewood.  Cotorado8022&-31 05 

The  Honorable  Preston  A.  Daniels  .... 
Mayor,  City  of  Des  Moines 

190227 

OCUber23.  1998 

Des  Moines  Register 

OCUber  16,  1998  

400  East  First  Street  

Des  Moines,  Iowa  50309  

■0W&.  PoRc  ..*.. 

The  Horarable  Gene  Meyer  

190231 

October  23.  1998 

Mayor.  City  of  West  Des  Moines  „ 

P.O.  Box  65320 

ImwA*  Pnik 

West  Des  Moines,  towa  50265 

190687 

October  23,  1998 

Mayor,  City  of  Windsor  Heights 

1133  eeth  Street  

Western  Express 

Kansas:  Kingman .. 

September  25.  1996 

October  2. 1996 

Windsor  Heights,  towa  5031 1  

The  Honorabto  Jack  D.  Ford 

Mayor,  City  of  Kingman 

P.O.  Box  168 

200183 

Kmgman  Leader  Couner .. 
October  2. 1998 

Kingmwi,  Kansas  67068 

Kansas:  Johnson  .. 

The  Honorable  Joan  Bowman  

200168 

October  9.  1996 

Mayor.  City  of  Lenexa 

Oathe  DaMy  News 

September  23.  1998 

Septamber  30,  1998 

Olalhe  DaMy  News 

City  Hal 

12350  West  87»i  Street  Parkway 

Lanaxa,  Kansas  66215 

Kansas:  Johnson  .. 

The  Horwrable  Larry  L  Campbel 

Mayor.  City  of  Olalhe „ 

P  O  Rnv  768 

OMhe.  Kansas  66051-0768  

200173 

Septamber  16, 1998 

Septorrber  23.  1996  

The  Papmon  Tmtes 

September  23,  1996 

SeptorrterSO,  1996 

Las  Vegas  Review 
JoumaL 

October  8. 1996 

Ntbraaka:  Sarpy  ... 

The  HononUe  Pete  Goodman 

Mayor,  City  of  PapMton 

City  Hal 

122  East  Third  Street „ 

Pi^iHion,  Nebraska  68046  

315275 

Nevada:  Clark 

320003 

1  ne    1  ranoraoie     t  vorwie    Aiunson 

Gates. 
Chairperson,  Claik  County  Board  of 

S(<>ervisors. 

Las  Vegas.  Nevada  89155  

New  Mexico: 

The  Honorabto  Jim  Baca  

Mayor,  CNy  of  Alxxmergue 

350002 

BemaNto. 

October  15, 1996 

Aliuquarqus  Journal 

October  23, 1996 

P.O.  Box  1293 

New  Mexico: 

Atouquerque,  New  Mexico  87103 

The  Honorabto  Jim  Baca  

Mayor.  City  of  Alxnuerque  

350002 

BemaWo. 

October  30,  1996 

Albuquerque  Journal 

October  8.  1996 

P.O.  Box  1293 

Texas:  Bexar 

Atouquerque.  New  Mexkx)  87103 

The  Honorabto  Robert  BtocNin 

IMayor,  City  of  Alamo  Heiohts 

480036 

October  15.  1998 

Nortt  San  Antonio  Times 
October  20, 1996 

6116  Broadway  

San  Antonio,  Texas  78206  

Texas:  Brazos 

480082 

October  27, 1996 

Mayor.  City  of  Brvan  

Texas:  Denlon  and 
Dallas. 

BryathCoMege  Station 
E^le. 

September  11, 1996 

September  18,  1996 

imetrocrest  Nevus 

P.O.  Box  1000 

Bryan,  Texas  77806 

The  Honorabto  Mitoum  Gravtoy 

Mayor,  City  of  Canrolton 

480167 

P.O.  Box  110fK\'> 

CarroMon,  Texas  75011-0635  . .... 
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State  and  county 


Location 


Texas:  Denlon 


Texas:  Denlon 


Texas:  Denton 


Texas:  Denlon 


Texas:  Denton 


Washington:  Grays 
Harbor. 


Washington:  King 


Washington:  Grays 
Httbor. 


City  of  Denlon 


Unincorporated 
Areas. 


City  of  Highland 
Vilage. 


City  of  LewisviNe  .. 


City  of  Lswisvile 


City  of  Aberdeen 


City  of  Belevue . 


City  of  Cosmopois 


Date  and  name  of  news- 
paper where  notice  was 

Septerrber  23. 1998 

September  30. 1996 

Denlon  Record  Chronicle 

September  11. 1998 

September  18, 1996 

Denton  Record  Chrorticle 


October  21. 1996 
October  28, 1996 
LewisviKe  News  ^. 


Chief  executive  officer  of  community 


Seplemberll. 1 
September  18, 1 
Lewisvife  Atoms 

October  21, 1998  — 
October  28, 1996  — 

October  16. 1998  — 
October  23. 1998  — 
The  Defy  World  ....... 

October  16. 1996  — 
October  23, 1998  — 
Ttte  Eastside  Journal 

October  15. 1996  — 
October  22. 1998  .-.. 
Mbntosano  WcMto ... 


The  Honorabto  Jack  tMer ~ 

Mayor,  City  of  Denton 

215  East  McKinney  Street  

Denton,  Texas  76201  

The  Honorabto  Jeff  Mosetoy 

Denlon  County  Judge  

Courthouse-oivltie-Square 

110  West  Hickory  Street 

Denton.  Texas  76201 — 

The  Honorabto  Austin  Adams 

Mayor.  City  of  Hightand  Vilage 

City  Hal ~ ~- 

1800  F.M.  407 

Hightand  Viage,  Texas  75077  ...„. 
The  Honorabto  Bobbto  J.  MHchsl .. 

Mayor,  City  of  Lewisvle  .» 

P.O.  Box  299022 

Lewisvile,  Texas  75029-9002 

The  Honorabto  Bobbto  J.  Mtt:hel .. 

Mayor.  City  of  LewisvMe  

P.O.  Box  299002 .»..^- 

Lewisvile,  Texas  75029-9002 

The  Honorabto  Chuck  Gurrad 

Mayor,  Oty  of  Aberdeen 

200  East  Market  Street 

Aberdeen.  Washington  98520  

The  Honorabto  Don  Davidson 

Mayor.  Oty  of  Belevue 

P.O.  Box  90012 

Belevue.  Washington  96009-9102 

The  Honorabto  Jerry  f^aines 

Mayor.  Cly  of  Cosrnopols 

P.O.  Box  G 

Cosmopois.  Washington  96637 


Effective  data  of 


August  24. 1998 
August  19. 1998 


Septairber21. 
1996. 


August  19. 1996 


Septan«ier2l. 
1998. 


Seotarrber  3. 

n 


Community 
number 


Septamber  10. 
1996. 


480194 


480774 


481106 


480195 


480195 


530056 


530074 


530066 


1966. 


(Catalog  of  Federal  Domestic  Assistance  No. 
83.100,  "Flood  Insurance.") 
Dated:  October  26, 1998. 
MidiaelJ.  AraalnMig, 
Associate  Dinctor  for  Mitigation. 
[PR  Doc  98-29136  FUed  10-29-98;  8:45  am] 
aajjMQ  cooc  sns-s4-r 

FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

44CFRPwt67 

Hnal  Flood  Elevation  Dalwminattons 

AGENCY:  Federal  Emei<gency 
Management  Agency  (FEMA). 

ACTION:  Final  rule. 

summary:  Base  (1%  annual  chance) 
flood  elevations  and  modified  base 
flood  elevations  are  made  final  for  the 
conununities  listed  below.  The  base 
flood  elevations  and  modified  base 
flood  elevations  are  tho  basis  for  the 
floodplain  management  measiues  that 
each  community  is  required  either  to 
adopt  or  to  show  evidence  of  being 
already  in  effect  in  order  to  qualify  or 
remain  qualified  for  participation  in  the 


Natirmal  Flood  Insurance  Program 
(NFIP). 

snECTIVE  date:  The  date  of  issuance  of 
the  Flood  Insurance  Rate  Map  (FIRM) 
showing  base  flood  elevatirms  and 
modified  base  flood  elevations  for  each 
community.  This  date  may  be  obtained 
by  contacting  the  office  whwe  the  FIRM 
is  available  for  inspection  as  indicated 
in  the  table  below. 
AOORESSES:  The  final  base  flood 
elevations  for  each  community  are 
available  for  inspection  at  the  office  of 
the  Chief  Executive  Officer  of  each 
community.  The  respective  addresses 
are  listed  in  the  table  below. 
FOR  RIRTHER  MFORMAT10N  CONTACT: 
Matthew  B.  Miller.  PJE..  Chief.  Hazards 
Study  Branch.  Mitigation  Directorate. 
500  C  Street  SW..  Washingtm.  DC 
20472.  (202)  646-3461. 
SUPPLEMENTAfiY  MFORMATION:  Hie 
Federal  Emergency  Management  Agency 
makes  final  determinations  listed  below 
of  base  flood  elevaticms  and  modified 
base  flood  elevations  for  each 
community  listed.  The  proposed  base 
flood  elevations  and  proposed  modified 
base  flood  elevations  were  published  in 
newspapers  of  local  circulation  and  an 
opportunity  for  the  community  or 


individiuds  to  appeal  the  proposed 
determinations  to  or  through  the 
community  was  provided  for  a  period  of 
ninety  (90)  days.  The  propoeed  base 
flood  elevations  and  propoaed  modified 
base  flood  elevations  woe  also 
published  in  the  Fadaral  ta^ialar. 

This  final  rule  is  issued  in  acoordanoe 
with  Section  110  of  the  Flood  Disaster 
Protection  Act  of  1973. 42  U.S.C  4104. 
and  44  CFR  Part  67. 

FEMA  has  developed  criteria  for 
floodplain  management  in  floodfxaiie 
areas  in  accordam»  with  44  CFR  Fait 
60. 

Interested  lessees  and  owners  of  real 
propoty  are  encouraged  to  review  the 
proof  Flood  Insurance  Study  and  FIRM 
available  at  the  address  cited  below  far 
each  community. 

Hie  base  flood  elevations  and 
modified  base  flood  elevations  are  made 
final  in  the  communities  listed  below. 
Elevations  at  selected  locations  in  each 
oommunity  are  shown. 


National  EBvironaaantal  Policy  Ad 

This  rule  is  categorically  excluded 
from  the  requirements  of  44  CFR  Pari 
10.  Environmmtal  Consideration.  No 
environmental  impact  assessment  has 
been  prepared. 


r 


tOipViin 


PART  ff7— (AMENDED] 

1.  The  authority  citation  for  Part  67 
continues  to  read  as  follows: 

Authority:  42  U.S.C  4001  et  seq.; 
Reorganization  Plan  No.  3  of  1978,  3  CFR. 
1978  Comp..  p.  329:  E.O.  12127,  44  FR  19367. 
3  CFR,  1979  Comp..  p.  376. 

197.11    [AiMmtod] 

2.  The  tables  published  under  the 
authority  of  §  67. 11  are  amended  as 
follows: 


Soures  ol  floottng  and  localion 

•Oa|)»iin 

to«  above 

around 

■EtovMion 

toilMl 

(NOVO) 

ALASKA 

•355 
•357 

NMMna  (CityK  (UnorgwilZMl 
Borough)  (FEMA  Dodwt 
No.7S4i 

Tanana  River 

Afjproximately  850  feel  up- 
stream o(  KNgrnway  Bridge 

Afjpmximatoiv  2.000  leal  up- 
stream 01  Railway  Bridge  .. 

Mapa  ara  awaNaMa  for  ifv 
apacUon  at  the  City  of 
Nenana  Oly  HaH.  3  t)4w((at 
Street.  Nenana.  Alaska. 

around. 
•BtMion 

mfesi 

(NOVO) 


ARIZONA 


County  (Unlnoor- 
poralid  Araoa)  (FEMA 
Dockal  Na  7a4«) 

DryCnek: 

Approximatety  1.500  feet 
downstream  of  Sunset  HMs 
Drive  

Approximalely  2.000  feet  up- 
stream of  surwet  r "~ 


iHHs 


Drive 


•4.085 
•4.058 
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Ragulatory  Flexibility  Ad 

The  Associate  Director  for  Mitigation 
certifies  that  this  rule  is  exempt  from 
the  requirements  of  the  Regulatory 
Flexibility  Act  because  final  or  modified 
base  flood  elevations  are  required  by  the 
Flood  Disaster  Protection  Act  of  1973, 
42  U.S.C.  4104.  and  are  required  to 
establish  and  maintain  community 
eligibiUty  in  the  ^4FIP.  No  regulatory 
flexibility  analysis  has  been  prepared. 

Regulatory  Gassification 

This  final  rule  is  not  a  significant 
regulatory  action  under  the  criteria  of 
Section  3(f)  of  Executive  Order  12866  of 
September  30.  1993,  Regulatory 
Planning  and  Review,  58  FR  51735. 

Executive  Order  12612,  Federalism 

This  rule  involves  no  policies  that 
have  federalism  implications  under 
Executive  Order  12612.  Federalism, 
dated  October  26.  1987. 

Executive  Order  12778,  Qvil  Justice 
Reform 

This  rule  meets  the  applicable 
standards  of  Section  2(b)(2)  of  Executive 
Order  12778. 

List  of  Sub|ecta  in  44  CFR  Part  67 

Administrative  practice  and 
procedure.  Flood  insurance.  Reporting 
and  recordkeeping  requirements. 

Accordingly.  44  CFR  Part  67  is 
amended  to  read  as  follows: 


Maoa  an  awaHabla  tar  ii>> 
apacOon  at  Itie  Yavapai 
County  Flood  Control  District. 
2S5  East  Gurtey  Street,  Pres- 
oott,  Ari2ona. 


CALIFORNIA 


Hinty  (Un 
Aroaa)  (FEMA  Doctot  No. 
7242) 

Dry  Creek: 
Approximalaly  1 .900  feet 

downstream  of  private  road 

(wooden  bridge) 

Approximalaly  450  feet 

downstream  of  private  road 

(wooden 


»amoipnva 

ibridQe) 

lely^Ofee 


Approximalely  650  feet  up- 
stream of  County  Road  33 
Mapa  are  avallal>la  for  In- 
apactton  at  the  Yolo  County 
CommuniivDevelopmeni 
Agerwy,  292  West  Beamer 
Street.  Woodtand.  CaKfomia. 

Yolo  County  (Untotcorporalad 
Arena)  (FEMA  Docket  No. 
7242) 

South  Fork  WMow  Stough: 

Approximately  1 .350  feet 
dowrtstream  of  Interstate 
505 

Approximately  1 ,500  feet  up- 
stream of  county  Road  89 

Approximately  1 ,650  feet  up- 
stream of  County  Road  89 
CoflOnwood  Stoug^: 

Approximately  1.120  feet 
downstream  of  Interstate 
505 

Approximately  2,770  feet  u|>-, 
stream  of  Interstate  505  .... 
DrySkkigh: 

At  confluence  with  WIMow 
SlouQh 

Approxknately  980  feet 

above  County  Road  95  

North  Davis  Drain: 

At  Soulttem  Pacific  Railroad 

At  divergence  from  Dry 

Stouah. 

Unkm  Sand  Skxjjgh: 

At  confluance  with  Wilow 
Stouijh 

Approximately  790  feet  up- 
stream of  county  Road  95 
Unrtamed  Tributary  of  LMon 

School  SkMjgh: 

At  confluence  with  Union 
School  SlouQh  

At  divergence  m>m  Dry 

Slough 

UrmarnedTributmy  o(  Witow 

SkMQh: 


•121 

•121 
•175 


•141 
•152 
•152 

•141 
•147 

•53 
•93 
•46 
•85 

•66 
•91 

•72 
•78 


•Oapthin 

iMlatxMe 

ground. 
•BavaUon 

in  leal 

(NOVO) 

At  upatream  side  of  Road  96 

•81 

At  divaroBnoe  fiom  Dry 

•88 

Unnamed  Overikm  Area  South 

ot  County  Road  31: 

Approximately  1,300  feet 

downstream  of  Courty 

Road  97 

•71 
•85 

At  divergence  from  Dry 
Stough.. 

WMowSkMgh: 

Approximately  275  feet 
downstream  of  Southern 

Pacific  Railroad 

•47 

Approximately  650  feet  up- 
stream of  (Jounty  Road  95 

•92 

Witow  Stough  Lett  Overtan* 
Na  1- 

At  convergerxse  with  Willow 
Slough  Left  Overtnnk  No. 

2 

•83 
•83 

At  dMergenoe  from  Willow 
Slough 

Mo.  2' 

At  confluence  witti  Wilow 

Slougti 

•76 

At  divergence  from  Willow 
Slough 

•83 

Yoto  County  Airport  Drairuge 

At  confluence  with  Unnamed 

Trtwtary  of  WiNow  Slough 

•86 

Approximately  7,750  feet  up- 
stream  of  confluence  with 

Unnamed  Trtxjtary  of  Wil- 

low Slough 

•88 

Mapa  era  avaMabla  for  ki- 

apactkMi  at  the  Community 

Devek)pmenl  A(  lency,  292 

West  Beamer  Sreet,  Wood- 

land, California. 

COLORADO 

Lovaland  (City).  Larinier 
County  (FEMa  Dodiat  No. 
7290) 

Big  Thompson  River 

Approximately  3,800  feet 

f 

downstream  of  U.S.  High-   ' 

way  287  

•4,922 

Approximately  550  feet 

downstream  of  U.S.  High- 

way 287  

•4.926 

Mapa  are  available  for  in- 

apectkMi  at  Buikling  and  De- 

vetopmenl  Services,  500 

East  Third  Street,  Loveland, 

Colorado. 

Larimer  County  (Unlnoor- 

poralad  Areas)  (FEMA 
Docket  No.  7246) 

Coal  Creek: 

Approximately  3,000  feet 

downstream  of  Fourth 

Street 

•5,166 

Approximately  3,000  feet  up- 
stream of  Windsor  Ditch  .... 

•5,230 

Mape  are  availal>le  for  ki- 

epeetkMi  at  the  Engmeermg 
Department.  218  West  Moun- 

tain. Fort  CoKns.  Cotorado. 
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Soune  of  fkxxfng  and  locaUon 

tOapSim 

teet  above 

ground. 

•Qevakin 

in  fast 

(NGVO) 

LOUISIANA 

•77 
•77 

•637 
•638 
•643 

•322 

•359 

•407 

•330 

•344 

•358 
•370 

•377 
•384 

•957 
•963 

OelM  (Town),  Rk4ilwid  Parish 

(FEMA  Docket  No.  7250) 
6a  «(i  AilacorL- 

streem  of  U.S.  80 

Approximalely  0.5  mile  up- 
streem  of  U.S.  80 

Maps  ere  ewaHaltle  for  ki- 
apacUon  at  'MU  Broadway. 
Delhi,  Louisiana. 

OKLAHOMA 

Oeage  County  (Unkicor- 

EoSet  No.  72S4) 

Horsepin  Creek 
Approximalely  1,400  feet 
downstream  of  Southern 

Pacific  RaMroad  

Approximately  310  feet 
downstream  of  Southern 
Pacifk:  Railroad 

Approximately  1 ,060  feet  up- 
stream of  southern  Pacific 
Railroad  

Mape  ere  eveHeMe  for  In- 
apectlon  at  628  Kinnekah. 
Pawhuska,  Oklahoma. 

TEXAS 

Mount  Plaeiant  (City),  TItua 
County  (FEMA  Docket  No. 
7250) 

Hart  Creek  Tributary: 
AfiptOKrmBMri  1 ,300  feet 
downstream  of  Alexander 

Road 

Approxinwi^  130  feet  up- 
stream of  state  Highway 
49 

Approximately  290  feet 
downstream  of  West  Sixth 
Street 

Tributary  1: 
At  confluence  with  Hart 
Creek  Trixjtary 

Approxirrailely  1 ,300  feet  up- 
stream of  confluence  with 

Hart  Creek  Trtxitaiy 

Tributary  2: 

At  confluence  with  Hart 
Creek  Trtxitary 

Approxinntely  1,900  feet  up- 
stream of  stark  Street 

Tribularya- 
At  confluence  with  Hart 
Creek  Trtxitary 

Approximately  1.620  feet  up- 
stream of  West  First  Street 

Maps  era  avaUalile  for  hv 
spectlon  at  the  CKy  of  Mount 
Pleasani  Pubtc  Works  Facil- 
ity, 1412  r^orth  Washington. 
Mount  Pleasant.  Texas. 

Muensler  (CHy),  Cooke  Coun- 
ty (FEMA  Docket  No.  72S0) 

Brushy  Ekn  Creek: 
Approximately  400  feet 

downstream  of  Eddy  Road 
Approximately  150  feet 
downstream  of  U.S.  High- 
way 82  . „. 

•OepSiin 

iMlatXMe 

Sowoe  of  floodhig  and  locaBon 

ground. 
•QeMlian 

infsM 

(NGVO) 

Approximately  200  feet 

downstream  of  Ash  Street 

•967 

Tributary  1: 

Approximately  150  feet 

downstream  of  U.S.  High- 

way 82  

•975 

Approximately  270  feet  up- 
stream of  Fifth  Street 

•997 

Approxknately  2.150  feet  up- 
stream of  seventti  Street  .. 

•1,020 

Tributary  2: 

Approximately  150  feet 

downstream  of  Ash  Street 

•971 

Approxknately  1 ,100  feet  up- 
stream of  Ash  Street  

•995 

Tributary  3  Emergency  Spi»- 

way: 

At  confluence  with  TritxJtary 

3 

•965 

Approximately  900  feet 

downstream  of  Sixth  Street 

•1.000 

rnbutarya 

At  confluence  with  Tributary 

3  Emergency  Spillway 

•965 

At  Sixth  Street 

•1,000 

Approximately  1 ,200  feet  u  > 
stream  of  confluertce  wt ) 

Tritxitary  4  _ 

•1.018 

Tributary  4: 

At  confluence  with  Trtxjtary 

3 

•1,007 

Approximately  180  feet  up- 

stream of  confkjence  wUi 

Tributary  3  

•1.008 

Mape  are  avaiaMe  for  ki- 

apedion  at  the  City  of 
Muerater  City  Hal,  400  ftorth 

Main.  Muensler.  Texas. 

South  Padre  Wand  (Town), 
Cameron  County  (FEMA 
Docket  No.  7250) 

Gulf  of  KlexKo: 

Approximately  150  feet  north- 

east of  inlersectkxi  of  Gulf 

Street  and  Gulf  Boutevard 

•12 

Approximately  500  feet  nortiv 

east  of  intersectnn  of  Gulf 

Street  and  Gulf  Boutevard 

•16 

At  intersection  of  Palm  Street 

at  Laguna  Boulevard 

•8 

Maps  ere  evailabto  for  kv 

apecUon  at  the  Town  of 

South  Padre  Island  Bulking 

Department.  4405  Padre 

Boulevard,  South  Padre  Is- 

land, Texas. 

Cameron  County  (Unincor^ 

poralsd  Arses)  ffEMA 
Docket  Na  72S0) 

Gulf  of  klexKo: 

Approximately  850  feet  south 

of  CM  Queen  Isabella 

Causeway 

•12 

Approximalely  600  feet  north- 

east of  ttie  iKNtliuiii  oor- 

•16 

LagunaMadre: 

Approximated  4,000  feet 

south  of  Old  Queen  Isa- 

belto  Causeway 

•8 

Approxknately  2,000  feet 

west  of  Padre  Boulevard  ... 

•8 

Souoe  of  Soodng  and  locaton 

•Oapeiin 

iMt  ibow 

ground. 

•Dsxafcn 

misal 

(NGVO) 

Maps  ars  BvalBbIs  tar  tn- 
apectlon  at  ttw  Cameron 
County  Efupneering  Office, 
806  West  Price  Road. 
BrawnsvOe.  Texas. 

•4.320 
•4,323 

WYOMMQ 

Eaat  Thermopole  (Town),  Hot 

BighomRrver 
At  the  northwesterrvnost  cor- 
porate boundary,  approxi- 
mately 500  feet  down- 
straam  of  Broadway  Street 

porate  txmndary.  approKi- 
mately  720  fsel  upstrewn 
of  Broedway  Street 

wwttofi  8t  tt)6  Town  of  EmI 
Thermopolis  Town  HA  1 12 
East  Warrea  Thermopoks, 
Wyoming. 

(Catalog  of  Federal  Domestic  Assistanoe  No. 
83.100,  "Flood  Insurance.") 

Dated:  October  26. 1996. 

Michael ).  AraHtrong. 

Associate  Director  for  h4itigation. 

(FR  Doc.  98-29133  Filed  10-29-98;  8:45  am) 

SNJJNQCooc  sns-ot-p 


DEPARTMENT  OF  TRANSPORTATION 

noBeorch  and  Special  Programa 
AdminlatFation 

49  CFR  Part  177 

[Docket  No.  RSPA-07-2906  (HM-166Y)] 

RIN  2137-AC41 

Transportation  of  Hazardoua  Matartaia: 
Naacauanaous  AmanamaniB; 
Raaponaa  to  PaUtiona  for 
Raoonaidaration 

AGENCY:  Research  and  Special  Programs 
Administration  (RSPA).  DOT. 
ACTION:  Final  rule;  response  to  petitions 
for  reconsideration. 

SUMMARY:  On  July  10. 1998,  RSPA 
published  a  final  rule  under  Docket 
RSPA-97-2905  (HM-166Y)  which 
amended  the  HMR  by  incorporating 
miscellaneous  changes  based  on 
petitions  {at  nilemaking  and  iiSPA 
initiative.  The  intent  of  the  final  rule 
was  to  provide  relief  from  certain 
regulatory  requirements  and  to  update 
and  clarify  certain  other  requirements. 
In  this  doctunent,  RSPA  denies  three 
petitions  for  reconsideration  to  the  July 
10. 1998  final  rule  concerning  the 
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amendments  relating  to  IM  portable 

tanks. 

DATES:  Effective  October  30.  1998. 

FOA  FURTHER  INFORMATION  CONTACT:  Joan 
Mclntyre,  Office  of  Hazardous  Materials 
Standards.  (202)  36&-«553.  U.S. 
Department  of  Transportation,  400 
Seventb  Street,  S.W.,  Washington.  D.C. 
20590. 

SUPPI.EMENTARY  MFORMATION:  On  July 
10. 1998,  RSPA  published  a  final  rule 
under  Docket  RSPA-97-2905  (HM- 
166Y)  (63  FR  37454)  which  amended 
the  HMR  by  incorporating  a  number  of 
miscellaneous  changes,  llie  effective 
date  of  the  final  rule  was  October  1, 
1998,  but  compliance  with  all  the 
changes  made  in  the  rule  was  permitted 
begiiming  August  25. 1998. 

The  third  sentence  in  49  CFR 
177.834(h)  reads:  "Discharge  of  contents 
of  any  container,  other  than  a  cargo 
tank,  must  not  be  made  prior  to  removal 
from  the  motor  vehicle."  The  final  rule 
contains  a  revision  to  relax  §  177.834(h) 
and  to  add  a  new  paragraph  (o)  to 
permit  an  IM  portable  tank  to  be 
unloaded  while  remaining  on  a 
transport  vehicle  with  the  power  unit 
attached,  if  the  tank  meets  the  outlet 
requirements  in  §  178.345-11  and  is 
attended  diuing  the  unloading,  as 
ciurently  required  for  cargo  tank  motor 
vehicles  under  §  177.834(i).  Section 
178.345-ll(b)(l)(iii)  requires  that  the 
remote  means  of  closure  must  be 
capable  of  thermal  activation  when 
required  by  part  173  for  materials  which 
are  flammable,  pyrophoric,  oxidizing,  or 
poisonous  liquids.  This  important  safety 
feature  provides  for  the  valve  to  close  in 
a  fire  sittiation,  without  operator 
intervention. 

After  publication  of  the  final  rule, 
RSPA  received  three  petitions  for 
reconsideration  addressing  the  revisions 
to  §  177.834.  The  three  petitioners,  the 
Tank  Container  Association  (TCA). 
Merck  &  Co.,  Inc.  and  the  Hazardous 
Materials  Advisory  Council  (HMAC) 
requested  that  RSPA  reconsider  the 
October  1, 1998  mandatory  compliance 
date.  The  petitioners  contend  that  most 
existing  IM  portable  tanks  are  not  fitted 
with  a  fusible  link,  as  prescribed  in 
§  178.345-1 1.  and  that  fitting  the  IM 
portable  tanks  with  the  device  by 
October  1. 1998,  is  not  feasible.  All 
three  petitioners  stated  that  fusible  links 
are  not  available  from  the  IM  portable 
tank  valve  suppliers.  The  petitioners' 
request  for  an  extension  of  the 
compliance  date  ranged  from  one  year 
to  five  years.  In  addition,  HMAC 
requested  that  RSPA  defer 
implementation  of  §  177.834(o)  and 
enforcement  of  current  §  177.834(h). 


TCA  stated  in  its  comments  to  the 
notice  of  proposed  rulemaking  under 
Docket  RSPA-97-2905  that  compliance 
with  the  requirement  in  §  178.345- 
ll(b)(l)(iii)  for  the  remote  means  to  be 
capable  of  thermal  activation  was  not 
possible.  On  September  2. 1998,  RSPA 
representatives  met  with  TCA 
representatives  and  a  representative 
&t>m  Fort  Vale  Engineering  Limited,  a 
manufacturer  of  IM  portable  tank  valves, 
to  obtain  additional  information  on 
TCA 'a  comment  concerning  compliance 
with  §  178.345-1  l(b)(l)(iii).  These 
industry  representatives  stated  that  the 
fusible  links  for  IM  portable  tanks  were 
not  available  until  recently  and  that 
time  would  be  needed  to  field  test  and 
install  the  devices  on  the  tanks. 

RSPA  disagrees  with  the  fietitioners' 
requests.  Delaying  the  October  1, 1998 
effective  date  would  deny  the  relief 
provided  in  the  final  rule,  that  is,  the 
ability  to  unload  an  IM  portable  tank 
while  it  remains  on  a  motor  vehicle. 
RSPA  understands  that  many  IM 
portable  tanks  do  not  currently  conform 
to  the  provisions  in  the  final  rule. 
However,  this  is  not  a  basis  for  denying 
relief  to  operators  of  IM  portable  tanks 
which  now,  or  in  the  near  future,  will 
conform  to  the  new  provisions.  Further, 
RSPA  does  not  believe  there  is  any  basis 
for  granting  HMAC's  request  for  a  one 
year  deferral  of  enforcement  of 
§  177.834(h).  RSPA  believes  that 
unloading  an  IM  portable  tank  in  the 
same  manner  as  a  cargo  tank,  but 
without  the  same  outlet  requirements, 
would  pose  increased  safety  risks  in  a 
fire  situation  when  an  operator  is  not 
able  to  manually  activate  the  clo8iu«. 
Accordingly,  under  authority  of  49 
U.S.C.  5101-5127;  49  CFR  1.53,  the 
three  petitions  for  reconsideration  are 
denied. 

Issued  in  Washington.  DC.  on  October  26. 
1998.  under  the  authority  delegated  in  49 
CFR  part  106. 
Alan  I.  Sabeils. 

Associate  Administrator  for  Hazardous 
Materials  Safety,  Research  and  Special 
Programs  Administration. 
|FR  Doc.  96-29178  Filed  10-29-98;  8:45  am) 
HUINQ  COM  4ei»-W-P 


DEPARTMENT  OF  TRANSPORTATION 

Reeeerth  and  Special  Programa 
Admlnlatratlon 

49  CFR  Part  199 

[DodcM  R8PA-97-299S.  Notica  No.  q 

Control  of  Drug  Uae  and  Alcohol 
Miauae  In  Natural  Qaa,  Uquefied 
Natural  Qaa,  and  Haiardoua  Liquid 
PtpaHne  Operatlona  Alcohol  Miauae 
Prevention  Program 

agency:  Research  and  Special  Programs 
Administration  (RSPA).  DOT. 
ACTION:  Announcement  of  random  drug 
testing  rate. 

SUMMARY:  RSPA  has  received  and 
evaluated  the  1997  Management 
Information  System  (MIS)  Data 
Collection  forms  for  the  drug  testing  of 
pipeline  industry  personnel.  The  RSPA 
determined  that  the  random  positive 
drug  testing  rate  for  the  pipeline 
industry  for  the  period  of  January  1, 
1997,  through  December  31, 1997,  is  0.7 
percent.  Therefore,  the  minimum 
random  drug  testing  rate  will  be 
maintained  at  25  percent  of  covered 
pipeline  employees  for  the  period  of 
January  1, 1999.  through  December  31, 
1999. 

DATES:  Effective  January  1. 1999  through 
December  31, 1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Catrina  PavUk,  Drug/ Alcohol  Program 
Analyst,  Research  and  Special  Programs 
Administration,  Office  of  Pipeline 
Safety,  Room  7128,  400  Seventh  Street, 
SW,  Washington,  DC  20590.  Telephone: 
(202)  36&-6199,  Fax:  (202)  36&-4566,  e- 
mail:  catrina.pavlikORSPA.dot.gov. 
Information  is  also  available  on  the 
Office  Pipeline  Safety's  internet  home 
pages  at  'OPS.dot.gov.' 
SUPPLEMENTARY  «IFORMATK)N:  In  a  final 
rule  published  on  December  23, 1993 
(58  FR  68257),  RSPA  announced  that  it 
would  require  operators  of  gas, 
hazardous  liquid  and  carbon  dioxide 
pipelines,  and  liquefied  natural  gas 
facilities,  who  are  subject  to  49  CFR 
parts  192, 193  and  195,  to  implement, 
maintain,  and  submit  an  annual  report 
of  their  drug  testing  program  data. 
Operators  with  51  or  more  covered 
employees  are  required  to  submit  this 
information  on  an  annual  basis. 
Operators  with  50  or  fewer  covered 
employees  are  required  to  maintain  this 
information,  and  RSPA  randomly 
selected  100  operators  in  this  category 
to  submit  their  data.  The  drug  testing 
statistical  data  is  essential  for  RSPA  to 
analyze  its  current  approach  to  deterring 
and  detecting  illegal  drug  abuse  in  the 
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pipeline  industry,  and.  as  appropriate, 
plan  a  more  efficient  and  effective 
approach.  In  1997,  RSPA  lowered  the 
random  drug  testing  rate  to  25  percent. 
Since  the  positive  random  testing  rate 
continues  to  be  less  than  1  percent 
industry-wide,  the  RSPA  annoimces  in 
accordance  with  §  199.11(c)(3),  that  the 
minimum  random  drug  testing  rate  will 
be  maintained  at  25  ppztxot  of  covered 
pipeline  employees  for  the  period  of 
January  1. 1999,  through  December  31. 
1999. 

Submission  of  MIS  reports  are  due  to 
the  Office  of  Pipeline  Safety,  Research 
and  Special  Programs  Administration, 
IX>S-23.  Room  7128, 400  7th  Street 
SW..  Washington.  DC  20590,  not  later 
than  March  15  of  each  calendar  year. 
Notice  of  statistical  data  will  be 
published  in  the  futiue  to  report  results 
of  each  calendar  year's  MIS  Data 
Collection  results.  At  that  time,  the 
RSPA  will  also  publish  whether  or  not 
the  random  rate  will  be  reduced  or 
increased  for  the  pipeline  industry 
pursuant  to  §  199.11. 

Issued  in  Washington,  DC  on  October  23, 
1998. 

Uclunl  B.  FeMw. 

Associate  Administrator  for  Pipelitte  Safety. 
(FR  Doc  98-29061  Filed  10-29-96;  6:45  am] 


DEPARTMENT  OF  THE  INTERIOR 

Flah  and  Wlkfllfe  Service 

S0CFRPart23 
RM  101S-AEM 

Amendment  by  Brazil  to  Appendix  M 
Uatlng  of  BIgleal  Mahogany  Under  the 
Convention  on  bitamational  Trade  in 
Endangered  Speciee  of  Wild  Fauna 
and  Flora 

AQDICY:  Fish  and  Wildlife  Service. 

InteriOT. 

ACTION:  Final  rule. 

SUMMARY:  This  rule  announces  an 
amendment  to  the  Appendix  III  listing 
of  higleaf  mahogany  [Swietenia 
macrophylla)  under  the  Convention  on 
International  Trade  in  Endangered 
Species  of  Wild  Fauna  and  Flora  (CITES 
or  Convention).  The  species  in  the 
Americas  and  its  logs,  sawn  wood,  and 
veneer  sheets  have  been  included  in 
Appendix  III  since  November  1995. 
based  on  an  action  by  the  Government 
of  Costa  Rica.  The  Government  of  Brazil 
has  supplied  information  to  the  QTES 
Secretariat  to  independently  include  the 
species  in  Appendix  in  to  support  its 
national  legislation  for  the  species  and 


the  need  for  cooperation  of  other  CITES 
countries  in  controlling  the 
international  trade. 
DATES:  Effective  Date:  This  rule  is 
eCCective  on  October  30, 1998. 

Applicability  Date:  The  change  to  the 
Appendix  III  listing  for  the  Brazilian 
population  of  the  species  as  set  forth  in 
this  rule  entered  into  force  on  July  26. 
1998.  under  the  terms  of  the 
Convention. 

ADDRESSES:  Please  send  correspondence 
concerning  the  amendment  announced 
in  this  rule  to  Chief,  Office  of  Scientific 
Authority.  ARLSQ  750;  U.S.  Fish  and 
Wildlife  Service;  Washington.  DC 
20240;  fax  number  703-358-2278. 
Express  and  messenger  deliveries 
should  be  addressed  to  Chief,  Office  of 
Scientific  Authority.  Room  750;  U.S. 
Fish  and  Wildlife  Service;  4401  North 
Fairfax  Drive:  Arlington,  Virginia  22203. 

The  text  of  the  Appendix  III 
notification  from  the  Convention's 
Secretariat  is  available  on  request,  and 
related  materials  are  available  for  public 
inspection  by  appointment  from  8:00 
a.m.  to  4:00  p.m.  Monday  through 
Friday,  at  the  above  address  in 
Arlington,  Virginia. 

Please  send  certificate/pennit 
questions  or  any  applications 
concerning  this  regulation  to  Chief. 
Office  of  Management  Authority;  U.S. 
Fish  and  Wildlife  Service;  4401  North 
Fairfax  Drive.  Roc»b  700;  Arlington. 
Virginia  22203;  fax  number  703-358- 
2281.  Express  and  messenger  deUveries 
should  be  addressed  to  Chief.  Office  of 
Management  Authority,  at  that 
Arlington  address. 

FOR  FURTHER  NIFORMATION  CONTACT:  Dr. 
Susan  Lieberman.  Chief,  Office  of 
Scientific  Authority,  phone  703-358- 
1708.  fax  703-358-2276,  E-mail 
r9osaOmail.fws.gov;  or  the  Office  of 
Management  Authority,  telephone  80O- 
358-2104.  E-mail 
r9oma__cite90niail.fws.gov. 
SUPPLEMENTARY  IIFORMATION: 

Backgronnd 

The  Convention  on  International 
Trade  in  Endangered  Species  of  Wild 
Fauna  and  Flora  (TIAS  8249)  regulates 
intematianal  trade  in  certain  animal  and 
plant  species.  The  species  for  which 
trade  in  particular  specimens  is 
controlled  are  listed  in  one  of  three 
appendices.  Appendix  III  is  comprised 
of  species  that  any  Party  country  has 
informed  the  CITES  Secretariat  are 
subject  to  regulation  within  its 
jurisdiction  for  purposes  of  restricting  or 
preventing  exploitation,  and  for  which 
it  needs  the  cooperation  of  other  Parties 
to  control  the  specimens  in 
international  trade.  Resolution  Conf. 


9.25  (Rev.)  provides  guidance  to  assist 
Parties  in  determining  individually 
whether  a  species  would  qualify  for 
inclusion  in  Appendix  m. 

Appendix  I  uududes  species 
threatened  with  extinction  that  are  or 
may  be  affected  by  international  trade. 
Appendix  D  includes  species  that, 
although  not  necessarily  now  threatened 
with  extinction,  may  become  so  unless 
the  trade  in  specimens  is  strictly 
controlled.  Appendix  n  also  can  include 
species  that  must  be  subject  to 
regulation  in  order  that  trade  in  other 
currently  or  potentially  threatened 
species  may  be  brought  imder  effiective 
control  (e.g.,  because  of  difficulty  in 
distingiiishing  specimens  of  currently  or 
potentially  threatened  species  from 
those  of  other  traded  species). 
Resolution  Conf.  9.24  provides  criteria 
and  guidance  to  assist  the  Parties  in 
determining  together  (usually  at  a 
Conference  of  die  Parties  or  COP) 
whether  a  species  would  qualify  for 
inclusion  in  Appendix  I  or  Appendix  II. 
Under  CITES,  only  those  species 
included  in  Appendix  I  are  banned  from 
international  trade  fcH-  primarily 
commercial  purposes. 

The  presoit  rule  revises  the  list  of 
CITES  species  that  is  reproduced  in  the 
U.S.  Code  of  Federal  Regulations  (CFR) 
at  SO  CFR  23.23(f).  The  current 
information  foUowring  OOPlO  (see 
below)  was  published  in  the  Federal 
Regialer  of  August  22. 1997  (62  FR 
44627).  As  advanced  by  the  Govonment^ 
of  Brazil  pursuant  to  Article  XVI 
paragraph  1  of  the  Convention,  the 
present  rule  acknowledges  that  now 
Brazil,  Bolivia,  and  Costa  Rica  have 
added  Swietenia  macrophyUa  (tngleaf 
mahogany  (also  respectively  called 
mogno.  mare,  or  caoba))  to  Appendix  III 
in  support  of  their  domestic 
conservation  measures  and  need  for 
coopoation  of  other  Parties.  Brazil  in 
October  1965  at  an  inter- American 
conferraoe  had  put  this  species  in  the 
Annex  of  the  Convention  on  Nature 
Protectioo  and  Wildlife  Preservation  in 
the  Western  Hemisphere,  and  on  April 
3. 1992  (by  Decree  N«  37-N)  had 
included  the  species  with  other 
Brazilian  species  considered  to  be  at 
risk. 

The  species  ccmtinues  to  be  included 
in  CITES  Appendix  III  in  the  Americas 
(i.e.,  South  America,  Central  America, 
the  Caribbean,  and  North  America), 
including  only  its  logs,  sawn  «vood,  and 
veneer  sheets  as  the  parts  or  derivatives 
covered  by  the  provisions  of  the 
Convention.  Thus,  products  such  as 
finished  furniture  are  excluded. 
Moreover,  export  of  specimens  from 
plantations  located  outside  the 
Americas  is  not  regulated.  (At  COPIO  in 
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June  1997.  the  categories  saw-logs,  sawn 
wood,  and  veneers  were  revised  slightly 
to  the  above  for  several  such  listings:  cf. 
62  FR  44627.) 

The  CITES  Secretariat  notified  all 
Paity  countries  on  April  27, 1998  (in  an 
unnumbered  Notification),  of  this 
addition  to  Appendix  III  by  Brazil  of 
this  species,  ia  accordance  with  Article 
XVI  paragraph  2,  such  an  amendment 
becomes  effective  90  days  after 
notification,  in  this  case  on  July  26, 
1998.  All  the  shipments  of  bigleaf 
mahogany  originating  from  Brazil  that 
are  exported  on  or  after  that  date  must 
be  accompanied  by  the  appropriate 
documentation  as  required  by  CITES 
(usually  an  export  permit),  which  is  to 
be  presented  upon  import  to  the  Party 
countries. 

International  trade  in  Appendix  HI 
species  and  their  parts  and  derivatives 
that  are  specified  as  being  included 
requires  the  issuance  of  either  an  export 
permit,  a  certificate  of  origin,  a  re-export 
certificate,  or  a  pre-Convention 
certificate,  by  the  exporting  or  the  re- 
exporting  Party.  An  export  permit, 
which  signifies  that  the  specimens  were 
not  obtained  in  contravention  of  the 
laws  of  that  country  for  conservation,  is 
required  if  the  shipment  originates  bom 
the  Party  that  added  the  species  to 
Appendix  HI,  in  this  case  Brazil,  as  well 
IS  Bolivia,  which  independently 
included  its  population  in  Appendix  ID, 
efliective  Manih  19, 1998  (see  Federal 
Ragiater  of  May  14. 1998, 63  FR  26739- 
26741);  and  Costa  Rica,  which  had 
earlier  added  the  species  to  Appendix 
m,  effective  November  16, 1995  (see 
Federal  Register  of  February  22, 1996, 
61  FR  6793-6795). 

Export  from  the  other  countries  in  the 
Americas  requires  the  issuance  of  either 
a  certificate  from  the  country  of  origin, 
a  certificate  &t>m  the  country  of  re- 
export, or  a  pre-Convention  certificate 
(from  the  country  of  export).  (The 
species  is  native  from  Bolivia  and  Brazil 
to  Mexico.)  These  documents  legally 
verify  either:  (1)  that  the  specimens 
originated  in  a  noa-listing  country;  (2) 
that  they  are  being  re-exported  after  a 
legal  importation  in  accordance  with 
CITES;  or  (3)  that  they  were  acquired 
before  the  provisions  of  the  Convention 
applied  to  them.  All  the  countries  of 
South  America,  Central  America,  and 
North  America  and  some  countries  in 
the  Caribbean  are  Parties  to  the 
Convention.  Article  X  of  CITES  and 
Resolution  Conf.  9.5  specify  the 
requirements  for  comparable 
documentation  from  countries  not  party 
to  the  treaty.  The  pre-Convention  date 
for  Swietenia  macrophylla  (bigleaf 
mahogany)  remains  November  16, 1995. 


The  Convention's  Secretariat  and  U.S. 
Office  of  Management  Authority  in  1995 
(and  sometimes  since)  have  inquired 
regarding  certificates  of  origin  or 
permits  that  exporting  range  countries 
issue  for  shipments  of  the  specimens  of 
this  species  (i-e.,  logs,  sawn  wood,  and 
veneer  sheets).  Responses  have  been 
received  from  Mexico,  Guatemala, 
Belize,  Honduras,  Nicaragua,  Venezuela, 
and  Peru  (cf.  Secretariat's  April  27. 
1998.  Notification  No.  1998/15).  Costa 
Rica.  Bolivia,  and  Brazil,  as  Parties 
listing  the  species  in  Appendix  m.  use 
their  regular  documents  (e.g..  permits). 
Importation  or  exportation  of  OTES- 
regulated  plant  specimens  must  be 
through  particular  designated  U.S. 
Department  of  Agriculture  ports  (50  CFR 
24.12).  which  includes  additional  ports 
designated  for  logs  and  liunber.  For 
inf(umation  on  the  types  of  dociunents 
required  for  such  mahogany  importation 
into  the  United  States,  as  well  as 
requests  for  any  documents  needed  for 
such  re-export  or  export  from  the  United 
States,  ctmtact  the  Service's  Office  of 
Management  Authority  (address  and 
phone  number  above). 

Any  Party  at  any  time  may  enter  a 
reservation  on  a  species  (or  pertinent 
population)  added  to  Appendix  m.  A 
Party  that  has  entered  a  reservation  is 
treated  as  a  country  that  is  not  party  to 
the  Convention  with  respect  to  the  trade 
in  the  species  concerned  (until  such 
time  as  that  Party  %vithdraws  its 
reservation).  The  limited  effects  of  a 
reservation  in  alleviating  importera  and 
exporters  frt>m  dociunentation 
requirements  with  the  other  CITES 
Parties  were  thoroughly  discussed  in  a 
Federal  Ragiatar  notice  on  November 
17, 1987  (52  FR  43924).  In  a  subaequent 
Federal  Ragletar  notice  of  March  28, 
1988  (53  FR  9945;  see  also  53  FR  12497, 
April  14, 1988),  the  Service  made  a 
procedural  change  in  requesting 
comments  about  such  reservations  for 
species  added  to  Appendix  ID.  Because 
the  efiiects  of  such  a  reservation  are 
limited,  and  there  is  also  no  time  limit 
for  reserving  on  a  species  or  a 
populaticm  added  to  Appendix  HI,  a 
proposed  rule  is  not  published  at  the 
time  the  list  in  §  23.23  is  amended. 
Regardless  of  any  U.S.  decision  to  enter 
a  reservation,  this  particular  amendment 
to  Appendix  III  enters  into  force  on  July 
26, 1998,  under  terms  of  the 
Convention.  PubUshing  this  rule 
informs  the  public  of  this  international 
action  while  still  affording  those 
interested  the  opportunity  and  time  to 
assess  the  merits  of  entering  a 
reservation.  Therefore,  good  cause  exists 
to  omit  a  propoaed-rule  notice  and 
public-comment  process,  since  it  is 


unnecessary  and  contrary  to  the  public 
interest  (5  U.S.C.  553(b)).  Because 
bigleaf  mahogany  in  the  Americas  was 
added  to  Appendix  in  of  the  Convention 
efiiective  on  November  16. 1995.  and 
because  of  the  other  reasons  stated 
herein,  the  Service  finds  that  good  cause 
exists  for  making  this  rule  effective 
upon  its  date  of  publication  (5  U.S.C. 
553(d)).  Accordingly,  50  CFR  23.23(f)  is 
amended  at  the  conclusion  of  this 
document. 

At  the  tenth  meeting  of  the 
Conference  of  the  Parties  to  the 
Convention  (COPIO)  in  June  1997,  the 
United  States  was  among  67  of  1 12 
Parties  that  voted  to  include  this  species 
in  Appendix  II;  this  60  percent  of  the 
Parties  in  favor,  however,  fell  short  of 
the  two-thirds  majority  needed  for 
adoption  of  the  proposal  (see  the 
Federal  Register  notice  of  August  22, 
1997  (62  FR  44627)).  After  the  vote, 
Brazil  in  plenary  stated  its  intention  to 
include  the  species  in  Appendix  ID.  On 
September  24, 1997,  the  Brazilian 
Ambassador  to  the  United  States  sent  a 
letter  to  the  U.S.  Fish  and  Wildlife 
Service  soliciting  comments  on  their 
contemplated  listing  of  bigleaf 
mahogany  in  Appendix  III  (cf. 
Resolution  Conf.  9.25  (Rev.)).  The 
Service  replied  in  a  letter  of  October  10, 
1997,  to  the  Brazilian  Ambassador  in 
Washington,  D.C.,  providing  U.S. 
interagency-approved  comments  that 
supported  Brazil's  consideration  of  the 
Appendix  m  listing,  expressed  hope  for 
a  prompt  conclusion  of  the 
consultations  and  listing,  and  offered 
cooperation  and  partnership  to  help 
convey  the  meaning  of  the  action  (e.g., 
to  U.S.  consiunera).  This  Appendix  m 
listing  thus  can  assist  in  ciirtailing 
illegal  international  trade  (see 
Resolution  Conf.  9.25  (Rev.)  first 
paragraph  b)),  which  may  help  prevent 
severe  decline  so  that  the  species  does 
not  become  endangered  in  the  wild. 

The  Service  has  not  recommended 
entering  a  reservation  on  the  enhanced 
status  in  Appendix  in  for  the  Brazilian 
population  of  the  species.  Consideration 
for  doing  so  would  be  given  if  valid  and 
compellLig  reasons  are  shown  that 
implementation  of  this  listing  would  be 
contrary  to  the  interests  or  laws  of  the 
United  States.  The  Service  now  solicits 
comments  on  whether  to  enter  a 
reservation,  and  particularly  seeks  any 
new  information  that  becomes  available. 
The  Service  will  consider  all  comments 
received,  and  if  appropriate,  will 
consider  recommending  that  the  United 
States  submit  a  reservation  to  the 
depositary  government  (which  is 
Switzerland). 
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Note 

The  Department  has  determined  that 
changes  to  the  Convention  Appendices, 
which  result  from  actions  of  the  Parties 
to  the  treaty,  do  not  require  preparation 
of  Environmental  Assessments  as 
defined  under  authority  of  the  National 
Environmental  Policy  Act  (42  U.S.C. 
4321—4347).  This  doctunent  recognizes 
Brazil's  decision  to  include  one  of  their 
native  species  in  CITES  Appendix  III 
and  serves  as  public  notice  of  their 
decision  to  potential  importers  and 
exportere,  as  well  as  other  persons  who 
may  have  a  need  to  know  of  this 
Appendix  III  amendment.  Because  this 
amendment  to  50  CFR  23.23  is  simply 
a  notification  to  the  public  on  an  action 
that  has  been  taken  by  Brazil  under  the 
terms  of  CITES,  this  document  does  not 
constitute  a  "rule"  for  piuposes  of  the 
Administrative  Procedure  Act  (5  U.S.C. 
551  (4)).  Accordingly,  the  provisions  of 
Executive  Order  12866,  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601  et  seq.). 


and  the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1966  do 
not  apply  to  this  notice. 

No  new  information  collection  is 
required  as  a  result  of  this  rulemaking 
action.  For  any  permits  or  certificates 
required  for  re-export  from  the  United 
States  of  this  or  any  other  CTTES-listed 
species,  the  Office  of  Management  and 
Budget  has  approved  the  collection  of 
information  under  44  U.S.C.  3501  et  seq. 
and  assigned  clearance  niunbers  1018- 
0093  and  1018-0012. 

This  document  was  prepared  by  Dr. 
Bruce  MacBryde  and  E)r.  Susan 
Lieberman,  Office  of  Scientific 
Authority,  under  the  authority  of  the 
Endangered  Species  Act  of  1973,  as 
amended  (16  U.S.C.  1531  et  seq..  87 
Stat.  884,  as  amended). 

List  of  Subjects  in  50  CFR  Part  23 

Endangered  and  threatened  species. 
Experts,  Imports,  Treaties. 


Regulation  Promulgatimi 

Accordingly,  for  the  reasons  set  out 
above  in  this  dociunent,  the  Service 
amends  Part  23  of  Title  50,  chapter  I, 
subchapter  B,  of  the  Code  of  Federal 
Regulations  as  set  forth  below: 

PART  23— ENDANGERED  SPECIES 
CONVENTION  __ 

1.  The  authority  citation  for  Part  23 
continues  to  read  as  follows: 

Authority:  Convention  on  International 
Trade  in  Endangered  Sptecies  of  Wild  Fauna 
and  Flora.  27  U.S.T.  1087;  and  Endangered 
Species  Act  of  1973,  as  amended  (16  U.S.C 
1531  etseq.). 

2.  Section  23.23(f)  is  amended  in  the 
table  by  revising  the  entry  for  Swietenia 
macrophylla  under  the  plant  family 
Meliaceae  to  read  as  follows: 


|23^ 

•ndlH. 

*  * 

(f)* 


l.i. 


Species 


Common  name 


Appendbi 


First  hsting 
dale 

(montfVday/ 
year) 


Plant  KiNQooM. 


PLANTS. 


Family  Meiiaceae 


Mahogany  family 


S¥¥ietenia  macmphyta  populations  in  the  Americas  (in-    Bigleaf  mahogany 
eluding  logs,  sawn  wood,  and  veneer  sheets,  txjt  no 
ottier  parts  or  derivatives,  e.g.,  products). 


Ill  (Bolivia,  BrazI,  Costa  Rica)  1 1/16/95 


Dated:  October  13.1 998. 
Donald  J.  Bairy, 

Assistant  Secretary  for  Fish  and  Wildlife  and 
Paries. 

IFR  Doc.  98-28927  Filed  10-29-98;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  622 
pj>.iO208eA] 

Fisharfas  of  ttw  Caribbean,  Gulf  of 
Mexico,  and  South  Atlantic;  Reef  Fish 
Fishary  of  the  Gulf  of  Maxico;  Closure 
of  the  CommarcM  Red  Snappar 
Component 

agency:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 
ACTION:  aosure. 

SUMMARY:  NMFS  closes  the  commercial 
fishery  for  red  snapper  in  the  exclusive 
economic  zone  (EEZ)  of  the  Gulf  of 
Mexico.  NMFS  has  determined  that  the 


annual  commercial  quota  for  red 
snapper  was  reached  on  October  15, 
1998.  This  closure  is  necessary  to 
protect  the  red  snapper  resource. 

DATES:  Closure  is  effective  12:01  a.m.. 
local  time,  November  1, 1998,  until 
noon,  local  time,  February  1. 1999. 

FOR  FURTHER  MRMMATION  CONTACT: 
Robert  Sadler,  727-570-5305. 

SUPPiaKNTARY  INFORMATION:  The  reef 
fish  fishery  of  the  Gulf  of  Mexico  is 
managed  under  the  Fishery 
Management  Plan  for  the  Reef  Fish 
Resources  of  the  Gulf  of  Mexico  (FMP). 
The  FMP  was  prepared  by  the  Gulf  of 
Mexico  Fishery  Management  Council 
and  is  implemented  under  the  authority 
of  the  Magnuson-Stevens  Fishery 
Conservation  and  Management  Act  by 
regulations  at  50  CFR  part  622.  Those 
regulations  set  the  commercial  quota  for 
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red  snapper  in  the  Gulf  of  Mexico  at 
4.65  million  lb  (2.11  million  kg)  for  the 
current  fishing  year,  January  1  through 
December  31, 1998.  Those  regulations 
split  the  red  snapper  commercial  fishing 
season  into  two  time  periods,  the  first 
commencing  at  noon  on  February  1  with 
two-thirds  of  the  annual  quota  (3.06 
million  lb  (1.39  million  kg))  available, 
and  the  second  commencing  at  noon  on 
September  1  with  the  remainder  of  the 
annual  quota  available.  During  the 
commercial  season,  the  red  snapper 
commercial  fishery  opens  at  noon  on 
the  first  of  each  month  and  closes  at 
noon  on  the  15th  of  each  month,  until 
the  applicable  commercial  quotas  are 
reached. 

Under  50  CFR  622.43(a),  NMFS  is 
required  to  close  the  commercial  fishery 
for  a  species  or  species  group  when  the 
quota  for  that  species  or  species  group 
is  reached  or  is  projected  to  be  reached 
by  publishing  a  notification  to  that 
enisct  in  the  Federal  Register.  Based  on 
currant  statistics,  NMFS  has  determined 
that  the  annual  commercial  quota  of 
4.65  million  lb  (2.11  million  kg)  for  red 
snapper  was  reached  on  October  15, 
1998.  The  commercial  red  snapper 
fishery  was  closed  on  October  15, 1998, 
at  noon  and  was  scheduled  to  reopen  on 
November  1, 1998.  However,  because 
NMFS  has  determined  that  the 
commercial  red  snapfwr  quota  was 
reached  on  October  15,  the  commercial 
red  snapper  fishery  will  not  reopen  on 
November  1;  it  will  remain  closed  until 
noon  on  February  1, 1999. 

During  the  closure,  the  bag  and 
possession  limits  specified  in  50  CFR 
622.39(b)  apply  to  all  harvest  or 
possession  of  red  snapper  in  or  from  the 
EEZ  in  the  Gulf  of  Mexico,  and  the  sale 
or  purchase  of  red  snapper  taken  from 
the  EEZ  is  prohibited.  In  addition,  the 
bag  and  possession  limits  for  red 
snapper  apply  on  board  a  vessel  for 
which  a  commercial  permit  for  Gulf  reef 
fish  has  been  issued,  without  regard  to 
where  such  red  snapper  were  harvested. 
However,  when  the  recreational  quota 
for  red  snapper  has  been  reached  and 
the  bag  and  possession  Umit  has  been 
reduced  to  zero,  such  possession  during 
a  closed  period  is  prohibited.  The 
recreational  red  snapper  fishery  was 
dosed  on  September  30, 1998  (63  FR 
45760). 

aaasificatioB 

This  action  is  taken  under  50  CFR 
622.43(a)  and  is  exempt  from  review 
under  E.0. 12866. 


Dated:  October  26, 1998. 
Bruce  C  Marehaad. 

Acting  Director,  Office  of  Sustainable 
Fisheries,  National  A4arine  Fisheries  Service. 
(FR  Doc.  98-29090  Filed  10-27-98;  1:58  pm) 
I  COOK  3Sl*ra-f 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
AdmlnlatFition 

50  CFR  Part  648 

[Docket  No.  M0715175-S2S4-0S:  1.0. 
0701968] 

WW  0648  AtaS 

FMiertea  of  the  Northeaeiani  United 
States!  Vessel  MonltorInQ  System 
Power  Down  Exemption 

aqcncy:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 
action:  Final  rule. 

SUMMANV:  NMFS  issues  this  final  rule  to 
amend  the  regulations  implementing  the 
Atlantic  Sea  Scallop  and  Northeast 
Multispecies  Fishery  Management  Plans 
(FMP).  This  action  changes  the  name 
"Vessel  Tracking  System  (VTS)"  to 
"Vessel  Monitoring  System  (VMS)"  and 
changes  the  VMS  operating 
requiraments  for  vessels  to  allow  the 
VMS  unit  to  be  tinned  off  if  the  vessel 
is  out  of  the  water  continuously  for 
more  than  72  consecutive  houra, 
provided  the  oMmer  of  the  vessel  obtains 
and  complies  with  a  letter  of  exemption 
issued  to  the  vessel.  The  change  in  VMS 
operating  requirements  is  necessary  to 
address  the  lack  of  available  power 
required  to  keep  VMS  units  operational 
when  vessels  are  removed  from  the 
water  for  repair  and  maintenance. 
DATE8:  Effective  November  30, 1998. 
A006CSSE8:  Copies  of  the  Regulatory 
Impact  Review  supporting  this  action 
may  be  obtained  from  Jon  C.  Rittgen, 
Acting  Regional  Administrator, 
Northeast  Regional  Office,  NMFS.  One 
Blackburn  Drive,  Gloucester,  MA  01930. 

Comments  regarding  burden-hour 
estimates  for  collection-of-information 
requirements  contained  in  this  final  rule 
should  be  sent  to  )on  C.  Rittgera  and  the 
Office  of  Information  and  Regulatory 
Affaira,  Office  of  Management  and 
Budget  (OMB),  Washington,  DC  20502 
(Attention:  NOAA  Desk  Officer). 
FOR  FURTHER  MFORMATION  CONTACT:  Paul 
H.  Jones,  Fishery  Policy  Analyst.  978- 
281-9273. 

supn.niCNTARY  information:  a 
proposed  rule  for  this  action  was 


published  on  July  28, 1998  (63  FR 
40253).  Details  of  this  action  are 
described  in  the  preamble  to  the 
proposed  rule  and  will  not  be  repeated 
here. 

Approved  Managemant  Measures 

Under  current  regulations,  required 
VTS  units,  hereinafter  referred  to  as 
VMS  units,  in  the  Atlantic  sea  scallop 
fishery  must  be  fully  operational  at  all 
times  and  transmit  a  signal  indicating  a 
vessel's  accurate  position  at  least  every 
hour,  24  houn  a  day,  without 
interruption,  throughout  the  year.  A 
vessel  out  of  the  water  for  repair  and 
maintenance  may  not  have  an 
operational  power  supply  available  with 
which  to  power  its  VMS  unit  so  that  it 
may  transmit  hourly  position  reports. 
This  action  amends  the  operating 
requirements  for  a  VMS  to  allow  vessels 
in  those  fisheries  to  turn  off  the  VMS 
unit  if  the  vessel  will  be  out  of  the  water 
continuously  for  more  than  72  houre. 
Ownere  of  such  vessels  must  first  obtain 
a  letter  of  exemption  issued  to  the  vessel 
bom  the  Regional  Administrator.  This 
amendment  is  consistent  with  the 
primary  intent  of  the  original 
requirement,  which  was  to  monitor  the 
at-sea  activity  of  these  vessels  for 
compliance  with  the  regulatory 
reauirements. 

m  addition  to  the  management 
measure  described  above,  this  final  rule 
also  changes  the  names  and  related 
definitions  for  "Vessel  Tracking  System 
(VTS)"  to  "Vessel  Monitoring  System 
(VMS)"  and  "VTS  unit"  to  "VMS  unit" 
to  provide  consistency  with  other  NMFS 
Regions. 

Cominants  and  Raqxmsas 

NMFS  received  written  comments  on 
the  proposed  rule  from  one  individual 
and  one  fishing  industry  association. 
Specific  comments  are  discussed  and 
responded  to  here. 

CbiTunenf:  The  fishing  industry 
association  supports  implementation  of 
the  amendment  that  would  allow 
vessels  to  turn  off  the  VMS  imit  if  the 
vessel  mil  be  out  of  the  water 
continuously  for  mora  than  72 
consecutive  hours. 

Response:  The  comment  has  been 
noted  and  the  regulatory  amendment  is 
approved. 

Comment  One  individual  and  one 
fishing  industry  association  expressed 
concern  over  the  requirement  of 
requiring  VMS  units  to  be  fully 
operational  at  all  times  and  transmit  a 
signal  indicating  a  vessel's  accurate 
position  at  least  every  hour,  24  hours  a 
day,  without  interruption,  throughout 
the  year.  They  state  that  most  docks  do 
not  have  shore  power  hook-ups,  and 
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many  do  not  have  generatore.  making 
the  24-4iours  a  day  requirement 
impractical. 


'  Response:  NMFS  imderstands  this 
problem  and  may  further  adjust  the 
VMS  power  down  regulations  through  a 
regulatory  amendment,  if  information 
becomes  available  to  support  such  a 
change. 

Qaasification 

This  final  rule  has  been  determined  to 
be  not  significant  for  purposes  of  E.O. 
12866. 

The  Assistant  General  Counsel  for 
Legislation  and  Regulation  of  the 
Department  of  Commerce  certified  to 
the  Chief  Coimsel  for  Advocacy  of  the 
Small  Business  Administration  that  this 
rule  would  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  No  comments 
were  received  regarding  this 
certification.  As  a  result,  a  regulatory 
flexibility  analysis  was  not  prepared. 

Notwithstanding  any  other  provision 
of  law,  no  person  is  required  to  respond 
to,  nor  shall  a  person  be  subject  to  a 
penalty  for  failiue  to  comply  with,  a 
collection  of  information  subject  to  the 
requirements  of  the  Paperwork 
Reduction  Act  (PRA)  unless  that 
collection  of  information  displays  a 
currently  valid  OMB  control  number. 

The  rule  contains  one  new  collection- 
of-information  requirement  subject  to 
the  PRA.  The  collection-of-information 
requirement  has  been  approved  by  the 
Office  of  Management  and  Budget.  OMB 
control  number  OMB  0648-0202. 

The  estimated  response  time  includes 
the  time  needed  for  reviewing 
instnicticms,  searching  existing  data 
sources,  gathering  and  mnintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  information. 
Public  comment  is  sought  regarding 
whether  this  collection  of  information  is 
necessary  for  the  proper  performance  of 
the  functions  of  the  agency,  including 
whether  the  information  has  practical 
utility;  the  accuracy  of  the  burden 
estimate;  ways  to  enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected:  and  ways  to  minimim  the 
burden  of  the  collection  of  information, 
including  through  the  use  of  aut(xnated 
collection  techniques  or  other  forms  of 
information  technology.  Send  comments 
regarding  this  burden  estimate  or  any 
other  aspect  of  this  data  collection  to 
NMFS  and  OMB  (see  ADDRESSES). 

List  orSabjects  in  50  CFR  Part  648 

Fisheries,  Fishing,  Rep<Hting  and 
recordkeeping  requirements. 


Dated:  October  22. 1998. 
Garjr  Matlsck. 

Acting  Assistant  Administrator  for  Fidtehes. 
National  Marine  Fisheries  Service. 
For  the  reasons  set  out  in  the 
preamble,  50  CFR  part  648  is  amended 
as  follows: 

PART  648-FISHERIES  OF  THE 
NORTHEASTERN  UNITED  STATES 

1.  The  authority  citation  for  part  648 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1801  et  seq. 

2.  In  §  648.2.  the  definitions  for 
"Vessel  Tracking  System  (VTS)"  and 
"VTS  unit"  are  removed,  and  the 
definitions  for  "Vessel  Monitoring 
System  (VMS)"  and  "VMS  unit"  are 
added  in  alphabetical  order  to  read  as 
follows: 


%  648.2    Oiflniliora. 

•  *        •        •        • 

Vessel  Monitoring  System  (VMS) 
means  a  vessel  monitoring  system  as  set 
forth  in  §  648.9  and  approved  by  NMFS 
for  use  by  scallop  and  NE  multispecies 
vessels,  as  required  by  this  part. 

VMS  unit  means  a  device  installed  on 
board  a  vessel  used  for  vessel 
monitoring  and  transmitting  the  vessel's 
positicm  as  required  by  this  part. 

•  •        •        •        • 

3.  In  §648.9.  the  acronym  "VTS"  in 
the  section  heading  is  replaced  with  the 
acronym  "VMS"  and  paragraph  (b)(2). 
the  first  sentence  of  paragraph  (b)(5). 
and  paragraphs  (b)(7)  and  (c)  are  revised 
to  read  as  follows: 

{646.9    VM8  laQuifafiMntB. 

•  •        •        •        • 

(b)««« 

(2)  The  VMS  shall  be  fully  automatic 
and  operational  at  all  times,  regardless 
of  weather  and  environmental 
conditicms.  unless  exempted  under 
paragraph  (c)(2)  of  this  section. 

•  •        •        •        • 

(5)  The  VMS  shall  provide  accurate 
hourly  position  transmissions  every  day 
of  the  year  unless  exempted  under 
paragraph  (c)(2)  of  this  section.  *  *  * 


(7)  The  VMS  vendor  shall  be  capable 
of  transmitting  position  data  to  a  NMFS- 
designated  oxnputer  system  via  a 
modem  at  a  minimum  speed  of  9600 
baud.  Transmission  shall  be  in  a  file 
format  acceptable  to  NMFS. 

(c)  Opaating  requir&nents.  (1)  All 
required  VMS  units  must  transmit  a 
sig^oal  indicating  the  vessel's  accurate 
position  at  least  every  hour.  24  houre  a 
day,  unless  such  vessel  is  exempted 
under  paragraph  (c)(2)  of  this  section. 


(2)  Poww  Down  Exemption,  (i)  Any 
vessel  required  to  have  on  board  a  fiilly 
operational  VMS  unit  at  all  times,  as 
specified  in  paragraph  (b)(2)  of  this 
section,  is  exempt  from  this  requirmnent 
provided: 

(A)  The  vessel  will  be  continuously 
out  of  the  water  for  more  than  72 
consecutive  hoiuv;  and 

(B)  A  valid  letter  of  exemption 
obtained  punuant  to  paragraph  (c)(2)(ii) 
of  this  section  has  been  issued  to  the 
vessel  and  is  on  board  the  vessel  and  the 
vessel  is  in  compliance  with  all 
conditions  and  requirements  of  said 
letter. 

(ii)  Letter  of  Exemption — (A) 
Application.  A  vessel  owner  may  apply 
for  a  letter  of  exemption  &t>m  the 
operating  requirements  specified  in 
paragraph  (c)(1)  of  this  section  for  his/ 
her  vessel  by  sending  a  written  request 
to  the  Regional  Administrator  and 
providing  the  following:  Sufficient 
information  to  determine  that  the  vessel 
will  be  out  of  the  water  for  more  than 
72  continuous  hours:  the  location  of  the 
vessel  during  the  time  an  exemption  is 
sought:  and  the  exact  time  period  for 
which  an  exemption  is  needed  (i.e.,  the 
time  the  VMS  will  be  turned  off  and 
turned  cm  again). 

(B)  Issuance.  Upon  receipt  of  an 
application,  the  Regional  Administrator 
may  issue  a  letter  of  exemption  to  the 
vessel  if  it  is  determined  that  the  vessel 
owner  provided  sufficient  information 
as  required  under  paragraph  (c)(2)(iiMA) 
of  this  section  and  that  the  issuance  of 
the  letter  of  exemption  will  not 
jeopardize  accurate  mooitoring  of  the 
vessel's  DAS.  Upon  written  request,  the 
R^(mal  Administrator  may  diange  the 
time  period  for  which  the  exemption 
was  granted. 

4.  In  addition  to  the  amendments  set 
forth  above,  the  aotmym  "VTS"  is 
replaced  with  the  acronym  "VMS",  and 
the  acronym  "VTSs"  is  replaced  with 
the  acronym  "VMSs"  wherever  they 
appear  throughout  the  following  places: 

a.  Section  648.4(c)(2KiiiKA), 
(c)(2)(iv)(B).and(e)(l)(iv): 

b.  Section  648.7(bKlKi)  and  (bMlMiii): 
c  Section  648.9(a).  (b)  introductory 

text,  (b)(1).  (b)(3)-(bM6),  (bK6)-(bK9).  and 
(d)Hg): 

d.  Section  648.10(a).  (b)  introductory 
text,  (b)(1).  (b)(2).  (bK4).  (bK5),  (c) 
introductofy  text,  (e)  introductory  text. 
(eHl).(eXlMii).and(0(l):and 

e.  Section  648.14(aM7),  (cX2) 
introductory  text.  (cK2Xi).  (c)(2Kii). 
(hM3).  and  (h)(4). 

[FR  Doc  98-29084  Filed  10-29-98  8:45  am) 
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This  section  o(  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  njles  and  regulations.  The 
pupose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMEKT  OF  ENERGY 

Offlo*  of  EiMryy  Efflci«ncy  and 
R<n«wbl>  Enfgy 

10  CFR  Part  430 

(Doctot  Number  EE-ra»-«7-6001 

RmiWM^AATS 

Enargy  ConaarvaOon  Program  for 
Corwumar  Producta:  Fkioraacant 
Lamp  BaNaata  Enargy  Conaarvatlon 


AQCNCY:  Office  of  Energy  Efficiency  and 

Renewable  Energy.  Department  of 

Eneigy. 

ACTION:  Notice  of  limited  reopening  of 

the  record  and  opportunity  for  public 

comment. 

SUIMAftY:  The  Department  of  Energy 
reopens  the  record  of  its  rulemaking  to 
revise  energy  conservation  standards  for 
fluorescent  lamp  ballasts  under  the 
Energy  Policy  and  Conservation  Act. 
This  notice  provides  an  opportunity  for 
public  comment  regarding  the 
Department's  consideration  of 
consumers  who  choose  electronic 
ballast  T-8  systems  over  electronic 
ballast  T-12  systems  and  consumers 
who  choose  electronic  ballasts  over 
cathode  cutout  ballasts. 
DATES:  Comments  must  be  received  on 
or  before  November  30, 1998. 
AOONCascs:  Written  commento  are 
welcome.  Please  submit  10  copies  (no 
faxes)  to:  Brenda  Edwards-Jones.  U.  S. 
Department  of  Energy,  Office  of  Energy 
Efficiency  and  Renewable  Energy, 
Energy  Conservation  Program  for 
Consumer  Products:  Fluorescent  Lamp 
BallasU.  Docket  No.  EE-RM-«7-500. 
1000  Independence  Avenue,  S.W.. 
Washingt(m,  D.C  20585-0121. 
ran  FURTHiR  airOWMATION  CONTACT:  Carl 
Adams.  U.S.  Department  of  Energy, 
Office  of  Energy  Efficiency  and 
Renewable  Energy.  EE-43, 1000 
Independence  Avenue.  S.W., 
Washington.  D.C  20585-0121.  (202) 
586-9127.  or  Eugene  Margolis.  Esq., 
U.S.  Department  of  Energy,  Office  of 


General  Counsel,  GG-72. 1000 
Independence  Avenue,  S.W., 
Washington,  D.C.  20585,  (202)  586- 
9507. 

SUPPt-EMENTAflV  MFORMATION:  Pursuant 
to  section  325  of  the  Energy  Policy  and 
Conservation  Act  (EPCA),  42  U.S.C. 
6295.  the  Department  of  Energy  (DOE) 
proposed  to  revise  the  energy 
conservation  standards  applicable  to 
fluorescent  lamp  ballasts,  as  well  as  a 
variety  of  other  consumer  products.  59 
FR  10464  (March  4, 1994).  On  January 
31, 1995,  the  Department  published  a 
rulemaking  determination  that,  based  on 
comments  received,  it  would  issue  a 
revised  notice  of  proposed  rulemaking 
for  fluorescent  lamp  ballasts.  60  FR 
5880  (January  31. 1995).  Section 
325(o)(2)  requires  that  any  amended 
standard  be  designed  to  achieve  the 
maximimi  improvement  in  energy 
efficiency  that  is  technologically 
feasible  and  economically  justified.  42 
U.S.C  6295(o)(2). 

During  the  conduct  of  several 
workshops  and  in  other  disctissions 
with  stakeholders  ,  two  issues  have 
arisen  that  the  Department  wishes  to 
notice  to  the  public  prior  to  the  issuance 
of  a  revised  proposed  rule. 

Issue  1 

In  the  aiulyses  for  the  1994  Proposed 
Rule,  the  Febrxiary,  1996,  Draft  Report 
and  the  Jiily,  1997,  Draft  Report 
regarding  the  potential  impacts  of 
possible  energy  efficiency  levels  for 
fluorescent  lamp  ballasts,  the 
Department  conducted  the  analyses  by 
comparing  magnetic  ballast  T-12 
systems  to  electronic  ballast  T-12 
systems  and  magnetic  T-8  systems  to 
electronic  T-8  systems  when  evaluating 
efficiency  levels  where  the  consumer  is 
faced  wiUi  standard  levels  requiring 
electronic  ballasts.  The  Department  was 
silent  on  any  comparison  of  magnetic 
T-12  systems  to  electronic  ballast  T-8 
systems.  The  analyses  were  conducted 
in  a  manner  which  essentially  assumed 
all  consumers  of  magnetic  T-12  ballast 
Systems  would  replace  them  with 
electronic  T-12  ballast  systems.  Prior  to 
18  months  ago,  there  had  been  no 
comments  regarding  the  validity  or 
impact  of  ccmducting  the  analysis  in 
this  manner. 

Current  industry  data  indicates  that 
approximately  94  percent  of  consumers 
who  choose  electronic  ballasts  choose 
T-8  systems.  DOE  has  now  received  a 


number  of  comments  that  by  only 
considering  consumers  purchasing  T-12 
ballast  systems,  the  Department  would 
not  capture  the  full  range  of  impacts 
likely  to  result  from  the  rulemaking. 
During  the  March  18, 1997,  workshop 
on  the  Revised  Life  Cycle  Cost  and 
Engineering  Analysis  of  Fluorescent 
Lamp  Ballasts,  the  Alliance  to  Save 
Energy.  Natural  Resources  Defense 
Council  and  American  Council  for  an 
Energy  Efficient  Economy  (ACEEE) 
commented  that  the  Department,  in 
considering  standards  at  the  electronic 
ballast  efficiency  level,  should  include 
consideration  of  the  benefits  or  costs 
that  result  when  consumers  choose  to 
purchase  electronic  ballast  T-8  systems 
instead  of  electronic  ballast  T-12 
systems.  This  issue  was  raised  again  by 
ACEEE  in  its  written  comments  of 
Oct(^r  2, 1997,  on  the  Draft  Report  on 
Potential  Impact  of  Possible  Energy 
Efficiency  Levels  for  Fluorescent  Lamp 
Ballasts  (ACEEE,  No.  14)  and  again  in  its 
written  comments  of  June  5, 1998,  in 
response  to  the  Public  Workshop  on 
Possible  Impacts  of  Energy  Efficiency 
Standards  for  Fluorescent  Lamp  Ballasts 
conducted  on  April  28. 1998.  (ACEEE. 
No.  24). 

In  consideration  of  these  comments, 
this  issue  was  further  discussed  with 
the  National  Electrical  Manufacturers 
Association  (NEMA)  at  a  meeting  on 
June  9-10, 1998.  At  this  meeting,  DOE 
and  NEMA  members  discussed  ways  to 
compare  an  electronic  ballast  T-12 
system  to  an  electronic  ballast  T-8 
system,  including  how  such  a 
comparison  would  require  an  additional 
normalization  step  to  account  for  the 
lamp  lumen  differences.  Preliminary 
impact  analyses  using  a  normalization 
approach  which  uses  the  mean 
characteristics  representative  of  the 
most  popular  T-12  and  T-8  lamps 
indicates  that  a  shift  frxun  T-12  lamps 
with  electronic  ballasts  to  T-8  lamps 
with  electronic  ballasts  would  yield 
significant  additional  energy  and  life 
cycle  cost  savings.  Any  such  market 
shift  in  lamp  usage  caused  by  a  ballast 
standard  could  ako  have  an  impact  on 
lamp  manufacturers. 

In  a  letter  to  the  Department,  dated 
October  16, 1998.  NEMA  stated  that 
DOE  should  not  consider  the  impact  of 
any  shift  &x>m  T-12  systems  to  T-8 
systems  because  any  additional  benefits 
would  accrue  from  system  efficiencies 
of  the  ballast  and  the  lamp. 
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The  Department  believes  its  analysis 
of  the  impacts  of  a  potential  standard 
level  on  consimiers.  manufacturers  and 
the  nation,  as  prescribed  by  EPCA. 
requires  the  analysis  to  compare  the 
marketplace  before  and  after  standards 
and  to  measure  the  impacts  of  changes. 
IX)E  believes  this  policy  is  consistent 
with  previous  rulemakings  such  as  the 
Department's  consideration  of  a  possible 
shift  bora  gas  mobile  home  furnaces  to 
electric  heat  if  the  gas  mobile  home 
furnace  standards  were  increased. 

Further,  the  Department  believes, 
based  on  current  sales,  if  a  standard 
required  consumers  of  magnetic  ballast 
T-12  systems  to  purchase  electronic 
ballasts,  it  is  likely  that  many  if  not 
most  of  these  consumers  would  choose 
to  purchase  electronic  ballast  T-8 
systems.  In  determining  the  Ukely 
benefits  and  costs  for  the  nation  and  the 
likely  impacts  on  manufacturers,  the 
Department  intends  to  explore  a  range 
of  market  scenarios  using  different 
assumptions  about  the  likely  effects  of 
a  new  DOE  standard  on  ballasts  on  the 
market  shares  of  T-8  and  T-12  systems. 
Additionally,  the  Department  intends  to 
analyze  both  the  range  of  life  cycle  costs 
for  consumers  who  choose  electronic 
ballast  T-12  systems  and  the  range  of 
life  cycle  costs  for  consumers  who 
choose  electronicliallast  T-8  systems. 
By  this  notice,  the  Department  is 
soliciting  public  comment  on  whether  a 
market  shift  from  T-12  systems  to  T-8 
systems  is  likely  to  occtir  if  an  energy 
conservation  standard  were  set  at  a  level 
requiring  electronic  ballasts,  the  extent 
of  any  such  shift  in  terms  of  a 
percentage  and  whether  any  such  shift 
should  be  considered  in  determining  the 
impact  of  an  energy  conservation 
standard  set  at  a  level  requiring 
electronic  ballasts  on  consumers, 
manufacturers  and  the  nation. 

Issue  2 

In  the  analyses  for  the  1994  Proposed 
Rule,  the  February,  1996,  Draft  Report 
and  the  July.  1997.  Draft  Report 
regarding  the  potential  impacts  of 
possible  energy  efficiency  levels  for 
fluorescent  lamp  ballasts,  the 
Department  conducted  the  analysis  by 
comparing  magnetic  ballasts  to  cathode 
cutout  ballasts  when  evaluating 
efficiency  levels  where  the  consumer  is 
faced  with  standard  levels  requiring 
cathode  cutout  ballasts.  The  Department 
was  silent  on  any  comparison  of 
cathode  cutout  ballasts  to  electronic 
ballasts.  The  analyses  were  conducted 
in  a  manner  which  essentially  assumed 
all  consiuners  of  magnetic  ballasts 
would  replace  them  with  cathode  cutout 
ballasts.  Currently  cathode  cutout 


ballasts  represent  approximately  one 
percent  of  the  magnetic  ballast  market. 

In  discussions  with  manufacturers 
after  the  June  9-10, 1998  meeting  at 
NEMA,  manufacturers  stated  a  belief 
that  when  faced  with  such  a  standard, 
many  consumers  would  choose 
electronic  ballasts  instead  of  cathode 
cutout  ballasts.  They  indicated  this 
choice  would  increase  the  impact  on 
manufacturers  who  produce  magnetic 
ballasts  and  requested  changes  in  the 
manufacturer  impact  analysis,  as 
speciBcally,  the  Government  Regulatory 
Impact  Model  (GRIM),  to  account  for 
this  possible  shift. 

The  Department  beUeves  its  analysis 
of  the  impacts  of  a  potential  standard 
level  on  consumers,  manufacturers  and 
the  nation,  as  prescribed  by  EPCA, 
requires  the  analysis  to  compare  the 
marketplace  before  and  after  standards 
and  to  measure  the  impacts  of  changes. 
DOE  believes  this  policy  is  consistent 
with  previous  rulemakings  such  as  the 
Department's  consideration  of  a  possible 
shift  frnm  gas  mobile  home  furnaces  to 
electric  heat  if  the  gas  mobile  home 
furnace  standards  were  increased. 

Given  the  small  current  market  share 
of  cathode  cutout  ballasts,  the 
Department  believes  it  would  be 
reasonable  to  assume  that  with  an 
energy  conservation  standard  set  at  the 
cathode  cutout  level,  many  consumers 
would  choose  electronic  ballasts,  even 
though  the  cathode  cutout  ballast  would 
then  be  the  lowest  cost  ballast.  It  would 
also  be  reasonable  to  assume  that  many 
or  most  of  the  consumers  who  choose 
electronic  ballasts  will  also  choose  to 
convert  from  T-12  to  T-8  lamps  at  the 
time  of  ballast  replacement.  In 
determining  the  likely  benefits  and  costs 
for  the  nation  and  the  likely  impacts  on 
manufacturers,  the  Department  intends 
to  explore  a  range  of  market  scenarios 
using  difiierent  assumptions  about  the 
likely  efiiects  of  a  new  DOE  standard  on 
ballasts  on  the  market  shares  of 
electronic  and  cathode  cutout  ballasts. 
Additionally,  the  Department  intends  to 
analyze  both  the  range  of  life  cycle  costs 
for  consumers  who  choose  electronic 
ballasts  and  the  range  of  life  cycle  costs 
for  consumers  who  choose  cathode 
cutout  ballasts.  By  this  notice,  the 
Department  is  soliciting  public 
conunent  on  whether  a  market  shift 
from  cathode  cutout  ballasts  to 
electronic  ballasts  is  likely  to  occur  if  an 
energy  conservation  standard  were  set  at 
a  level  requiring  cathode  cutout  ballasts, 
the  extent  of  any  such  shift  in  terms  of 
a  percentage,  the  percentage  of  those 
consumers  choosing  electronic  ballasts 
who  would  choose  T-8  systems  and 
whether  any  shift  should  be  considered 
in  determining  the  impact  of  an  energy 


conservation  standard  set  at  a  level 
requiring  cathode  cutout  ballasts  on 
consimiers,  manufacturers  and  the 
nation. 

Public  Comment 

DC^  seeks  comments  on  the 
following: 

•  In  considering  standards  set  at  the 
level  of  electronic  ballasts,  whether  a 
market  shift  from  T-12  systems  to  T-8 
systems  is  likely  to  occur,  the  extent  of 
any  such  shift  in  terms  of  a  percentage 
and  whether  any  such  shift  should  be 
considered  in  determining  the  impact  of 
an  energy  conservation  standard  on 
consumers,  manufacturers  and  the 
nation. 

•  In  considering  standards  that  would 
require  T-1 2  cathode  cutout  ballasts, 
whether  a  market  shift  from  cathode 
cutout  ballasts  to  electronic  ballasts  is 
likely  to  occur,  the  extent  of  any  such 
shift  in  terms  of  a  percentage,  the 
percentage  of  those  consumers  choosing 
electronic  ballasts  who  would  choose 
T-8  systems  and  whether  any  shift 
should  be  considered  in  determining  the 
impact  of  an  energy  conservation 
standard  on  consumers,  manufacturers 
and  the  nation. 

Issued  in  Washington,  D.C,  on  October  26, 
1998. 

Dan  W.  Retdier. 

Assistant  Secretary,  Energy  Efficiency  and 
Renewable  Energy. 
[FR  Doc.  98-29156  Filed  10-29-98:  8:45  am| 


DEPARTMENT  OF  TRANSPORTATION 
Fadaral  Aviation  Administratton 

14  CFR  Part  121 

[Dodtet  No.  25811] 
RiN212fr-AC84 

Ratrofit  of  Improvad  Saata  in  Air 
Carrfar  Tranaport  Catagory  Airpianaa 

agency:  Federal  Aviation 
Administration.  DOT. 
ACTION:  Notice  of  public  meeting, 
reopening  of  comment  period. 

SUMMARY:  This  document  announces  a 
public  meeting  in  which  the  Federal 
Aviation  Administration  (FAA)  will 
discuss  changes  in  and  sofidt  comments 
and  information  &t>m  the  pubUc  on  the 
FAA's  current  draft  rule  to  require  the 
retrofit  of  improved  seats  in  air  carrier 
transport  category  airplanes.  A  Notice  of 
Proposed  Rulemaking  (NPRM)  that 
pro(>osed  requiring  more  crashworthy 
seats  on  most  air  carrier  airplanes 
operating  under  parts  121  and  135  was 
published  on  May  17. 1988.  The  draft 
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rule  currontly  under  consideration 
diffsrs  in  some  respects  from  the  1988 
proposal.  This  document  describes 
those  differences  and  announces  a  2-day 
public  meeting  at  which  the  difference 
may  be  addremed  and  more  current 
information  and  vievrs  obtained.  This 
document  also  reopens  the  comment 
period. 

DATES:  The  public  meeting  will  be  held 
on  December  8  and  9. 1998,  at  9:00  a.m., 
in  Arlington.  Virginia.  Registration  will 
begin  at  8:30  a.m.  on  each  day. 
Comments  must  be  received  no  later 
than  January  8, 1999. 
A00RE8SE8:  The  public  meeting  will  be 
held  at  the  Marriott  Crystal  Forum.  1999 
Jefferson  Davis  Highway,  Arlington. 
Virginia  22203-3564;  telephone  (703) 
413-5500.  facsimile  (703)  413-0185. 

Persons  who  are  unable  to  attend  the 
meeting  and  wish  to  submit  wrritten 
comments  may  mail  their  comments 
(clearly  marked  with  the  docket 
number)  in  triplicate  to  Federal 
Aviation  Administration.  Office  of  the 
Chief  Counsel.  Attention:  Rules  Docket 
(AGC-200).  Docket  No.  25611.  800 
Independence  Avenue  SW.. 
Washington.  DC  20591.  or  deliver  in 
person  to  room  91 5G  at  the  same 
address.  Comments  also  may  be 
submitted  electronically  to  the 
following  Internet  address:  9-npr- 
cmtsOfiB8.dot.gov.  Comments  may  be 
inspected  in  room  915G  weekdays, 
except  Federal  holidays,  between  8:30 
a.m.  and  5:00  p.m.  Written  comments  to 
the  docket  will  receive  the  same 
consideration  as  statements  made  at  the 
public  meeting. 

FOn  FURTMER  MFOmUTION  CONTACT: 
Requests  to  present  a  statement  at  the 
public  meeting  and  questions  regarding 
the  logistics  of  the  meeting  should  be 
directed  to  Ms.  Terry  Stubblefield, 
Aircraft  and  Airport  Rules  Division. 
ARM-200,  Federal  Aviation 
Administration.  800  Independence 
Avenue  SW.,  Washington.  DC  20591; 
telephone  (202)  267-7624.  facsimile 
(202)  267-5075.  Technical  Questions 
should  be  directed  to  Mr.  John  Petrakis. 
Aircraft  Engineering  Division,  AIR-120, 
Federal  Aviation  Administration.  800 
Independence  Avenue  SW., 
Washington.  DC  220591;  telephone 
(202)  267-9274,  facsimile  (202)  267- 
5340.  Cost/Benefit  questions  should  be 
directed  to  Ms.  Marilyn  Don  Carlos, 
Aircraft  Regulatory  Analysis  Branch, 
APO-320,  Federal  Aviation 
Administration,  800  Independence 
Avenue  SW.,  Washington,  DC  20591; 
telephone  (202)  267-3319.  facsimile 
(202) 267-3324. 

SUPPLEMCNTARY  mFORMATKM:  The 
public  meeting  will  be  held  at  the 


Marriott  Crystal  Fonun.  1999  Jefferson 
Davis  Highway.  Arlington.  Virginia 
22202-3564;  telephone  (703)  413-5500. 
facsimile  (703)  413-0185.  Hotel 
reservations  should  be  made  in  advance. 
A  block  of  rooms  has  been  reserved  at 
the  following  two  hotels: 

•  Hyatt  Rc^ncy  Crystal  Qty  at 
Washington  National  Hotel,  2799 
Jefferson  Davis  Highway,  Arlington, 
Virginia  22202;  telephone  (703)  418- 
1234,  facsimile  (703)  418-1289. 

•  Hilton  Crystal  City  at  National 
Airport.  2399,  Jefferson  Davis  Highway. 
Arlington,  Virginia  22202;  telephone 
(703)  416-6800.  facsimile  (703)  418- 
3763. 

Persons  wishing  to  attend  the  public 
meeting  are  encouraged  to  make 
reservations  at  the  Hyatt  Regency 
Crystal  City  by  November  fl6. 1998.  or 
at  the  Hilton  Crystal  City  by  November 
7, 1998,  to  take  advantage  of  the  special 
room  rates.  When  making  reservations, 
persons  should  contact  the  hotel 
directly  using  the  telephone  or  facsimile 
numbers  listed  above  and  should 
indicate  that  they  will  be  attending  the 
Federal  Aviation  Administration  public 
meeting. 

The  purpose  of  the  meeting  is  for  the 
FAA  to  (1)  discuss  with  the  public  the 
draft  fioAl  rule  that  is  currently  under 
consideration,  which  differs  from  the 
original  proposal,  (2)  fully  discuss  the 
technical  and  cost-related  issues  of 
compliance  with  the  retrofit  of 
improved  seats  on  air  carrier  transport 
category  airplanes,  and  (3)  hear 
comments  from  the  public  on  these 
issues.  The  agenda  for  the  meeting  will 
include: 

Day  One 

•  Review  Technical  Standard  Order 
(TSO)-Cl27a  changes. 

•  Review  of  latest  Head  Injury 
Criteria  (HIC)  research  and  component 
tester  development. 

•  Review  the  NPRM  (Notice  No.  88- 
8)  and  text  of  the  draft  final  rule 
currently  under  consideration. 

•  Discuss  "16g-compatible  seat" 
testing  for  passenger  and  flight 
attendant  seats. 

•  Review  in  detail  the  cost/benefit 
analysis. 

•  Public  presentations. 

Day  Two 

•  Public  presentations. 

•  Responses  to  questions  and  open 
discussion  of  identified  issues. 

Paiticipatioa  at  the  Public  Meeting 

Requests  &t>m  persons  who  wish  to 
present  oral  statements  at  the  public 
meetings  should  be  received  l^  the  FAA 
no  later  than  December  1, 1998.  Such 


requests  should  be  submitted  to  Ms. 
Terry  Stubblefield.  Aircraft  and  Airport 
Rules  Division,  as  listed  in  the  section 
above  titled  FOR  FURTHER  MFOmHATKM 
CONTACT  and  should  include  a  written 
siunmary  of  oral  remarks  to  be 
presented  and  an  estimate  of  time 
needed  for  the  presentation.  Requests 
received  after  the  date  specified  above 
will  be  scheduled  if  there  is  time 
available  during  the  meeting;  however, 
the  names  of  those  individuals  may  not 
appear  on  the  written  agenda.  The  FAA 
will  prepare  an  agenda  of  speakers  and 
presenters  and  inake  the  agenda 
available  at  the  meeting.  To 
accommodate  as  many  speakers  as 
possible,  the  amount  of  time  allocated  to 
each  speaker  may  be  less  than  the 
amount  of  time  requested.  Persons 
requiring  audiovisual  equipment  should 
notify  the  FAA  when  requesting  to  he 
placMi  on  the  agenda. 

Background 

Title  m.  section  303(b)  of  the  Airport 
and  Airway  Safety  and  Capacity 
Expansion  Act  of  1987  (Public  Law  100- 
223.  December  30, 1987)  mandates 
rulemaking  to  consider  requiring 
improved  crashworthiness  standards  for 
aircraft  seats.  The  act  states  the 
following: 

Not  later  than  120  days  after  the  date  of  the 
enactment  of  this  Act.  the  Secretary  (of 
Transportation)  shall  initiate  a  rulemaking 
proceeding  to  consider  requiring  all  seats  on 
txMrd  all  air  carrier  aircraft  to  meet  improved 
craahwoithiness  standards  based  upon  the 
best  available  testing  standards  for 
crash%voithiness. 

On  May  17. 1988,  the  FAA  published 
crashworthiness  standards  for  seats 
used  in  newly  certified  transport 
category  airplanes  (53  FR 17640).  On  the 
same  date,  the  FAA  published  an  NPRM 
(Notice  No.  8»-8.  53  FR  17650)  to 
require  the  retrofit  of  crashworthy  seats 
on  most  existing  transport  category 
airplanes  used  in  operations  imder  14 
CFR  parts  121  and  135.  The  NPRM 
proposed  to  prohibit  the  operation  of 
these  airplanes  unless  all  passenger  and 
flight  attendant  seats  met  the 
crashworthiness  standards  for  newly 
certified  airplanes  adopted  conciurently 
by  the  agency  in  14  CFll  part  25,  as 
noted  above. 

Approximately  70  commenters 
responded  to  Notice  No.  88-8.  Forty- 
five  commenters  agreed  with  the 
proposal,  14  opposed  it,  and  11 
supported  the  intent  of  the  proposal  but 
did  not  agree  with  all  the  provisions. 
Comments  received  in  response  to 
Notice  No.  88-8,  subsequent  submittals, 
and  information  obtained  during  other 
public  meetings  are  being  considered  in 
developing  the  proposed  final  rule. 
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Proposed  Revisions  Under 
Consideration 

Based  on  comments  to  Notice  No.  88- 
8,  and  other  available  information,  the 
FAA  is  considering  revisions  to  the 
proposed  rule.  The  proposal  currently 
imder  consideration  is  described  as 
follows: 

Section  121.311,  Seats,  safety  belts, 
and  shoulder  harnesses,  contains  the 
current  requirements.  The  FAA  is 
considering  adopting  a  new  paragraph 
(j)  that  would  prohibit  the  operation  of 
each  transport  category  airplane  type 
certificated  after  January  1, 1958,  imless 
all  passenger  and  flight  attendant  seats 
in  the  airplane  fully  comply  with  the 
provisions  of  14  CFR  025.562,  in  effect 
on  June  16, 1988.  The  FAA  is 
considering  an  exception  for  airplanes 
operated  in  all-cargo  operations.  The 
prohibition  would  be  effective  4  years 
after  the  date  of  publication  of  the  final 
rule. 

The  FAA  is  also  considering  an 
alternative  to  paragraph  (j),  which 
would  be  contained  in  a  new  paragraph 
(k).  The  alternative  would  allow  a 
transport  category  airplane  type 
certified  after  January  1, 1958,  to 
continue  to  be  operated  after  4  years 
after  the  final  rule  is  published, 
provided  that  all  passenger  and  flight 
attendant  seats  comply  with  14  CFR 
25.562.  m  a  properly  marked  as  "16g- 
compatible."  Any  combination  of  seats 
that  comply  vrith  14  CFR  25.562,  or  are 
properly  marked  also  would  be 
acceptable.  A  seat  could  be  properly 
marked  as  "16g-compatible"  if  it  is 
manufactured  before  the  4  year  date, 
and  the  Administrator  has  determined 
the  seat  type  to  be  capable  of  carrying 
the  resultant  dynamic  loads  required  in 
§  25.562  (a)  and  (b).  without  structural 
separation  of  primary,  i.e.,  seat  legs, 
frame,  or  seat  track  attachments.  The 
concept  of  "16g  compatible"  is  further 
described  below. 

The  Administrator's  determination 
that  a  seat  type  is  "16g-compatible" 
would  be  required  to  be  made  before  3 
years  after  publication  of  the  final  rule. 
The  Administration  could  make  the 
determination  on  a  later  date  if  it  is  also 
determined  that  special  circumstances 
make  compliance  by  the  3  year  date 
impracticable  and  that  the  public 
interest  warrants  a  later  date.  A  request 
for  such  an  extension  would  be  made  to 
the  Manager  of  the  Transport  Airplane 
Directorate,  Aircraft  Certification 
Service;  in  responding  to  that  request, 
the  Directorate  would  consider,  among 
other  things,  the  specific  seats/seat 
types  for  which  timely  compliance 
would  not  be  achieved,  the  reasons  why 
compliance  could  not  be  achieved 


earlier,  and  the  proposed  schedule  for 
compliance. 

Analysis  of  Proposed  Revisimis  Under 
Consideration 

The  FAA  is  describing  the  revisions 
currently  under  consideration  to  allow 
for  public  revi#w  prior  to  the  public 
meeting.  If  the  rule  is  adopted  with  the 
changes  descnbed  above,  seats  that 
would  be  approved  as  "16g-compatible" 
would  be  required  to  undergo  a 
supplemental  certification.  The 
supplemental  seat  certification  process 
that  will  be  administered  by  the  FAA 
would  be  as  follows. 

Aircraft  seats/seat  types  designed  and 
manufactured  to  the  requirements  of 
TS0-C39,  i.e.,  "9g  seats"  or  the 
equivalent  that  an  operator  or  seat 
manufactuirer  (applicant)  considers  to  be 
"16g-compatible  seats,"  would  be 
required  to  be  approved  by  the  FAA.  To 
qualify  a  "16g-compatible  seat,"  the 
applicant  would  be  required  to  show 
that  the  seat  or  seat  type  vrill  withstand 
the  forces  addressed  in  14  CFR 
§  25.562(a)  and  (b)  without  structural 
separation  of  the  seat's  primary 
structure.  In  addition,  the  applicant 
would  have  to  show  that  the  occupant 
dummy  remains  in  the  seat  during  the 
test  and  would  not  be  "entrapped"  by 
the  test  article. 

The  responsibility  for  demonstrating 
compliance  would  rest  with  the 
operator.  The  responsibility  for 
obtaining  supplemental  seat 
certification  approval  for  "16g- 
compatible  seats"  would  rest  with  either 
the  air  earner  operator  or  the  aircraft 
.  seat  manufacturer.  The  applicant  would 
have  to  provide  the  FAA  with  sufficient 
seat  dynamic  test  data  to  support  a 
comphance  finding.  At  a  minimum,  the 
data  package  would  include  the 
dynamic  test  results  for  a  16g  forward 
test  with  floor  warpage  (for  passenger 
seats  only)  and  a  16g  vertical  test.  The 
data  would  include  a  complete 
description  of  the  test  article  (for 
example,  configivation,  weight,  and 
restraints);  other  types  of  testing 
information  (including  test  set  up,  type 
of  anthropomorphic  dimuny.  and 
detailed  description  of  seat  attachment 
to  include  type  of  floor  track 
(representative  floor  track  not  required) 
or  wall  mounting,  and  seat  floor  or  wall 
attach  fittings  (for  passenger  seats 
only));  facility  used  and  observers 
present;  deformation  measurements,  if 
available;  and  any  post-test 
observations,  photos,  and  video 
documentation. 

A  seat  shown  to  be  a  variation  of  an 
approved  "16g-compatible  seat"  could 
be  approved  by  similarity  analysis. 
These  related  seats  could  be  shown  to 


be  similar  to  a  dynamic  test  article  and/ 
or  the  differences  statistically  analyzed 
to  substantiate  similarity.  Modest  seat 
weight  increases  not  to  exceed  6  percent 
would  be  allowed. 

AppUcants  would  submit  their 
requests  and  substantiating  test  data 
package  to  their  local  Aircraft 
Certification  Office  for  evaluation. 
Subsequent  evaluation,  if  necessary, 
would  be  performed  by  a  "Seat 
Evaluation  Review  Team"  consisting  of 
a  core  of  two  or  three  engineers  from  the 
FAA's  Aircraft  Certification  Service  and 
the  Qvil  Aeromedical  Institute  (CAMI). 
who  would  be  responsible  for  the  final 
technical  evaluation  and  approval,  to 
ensure  standardization  of  evaluation. 

Written  supplemental  seat  approvals 
for  seats  meeting  the  requirements, 
when  granted,  would  be  issued  by  the 
Director,  Aircraft  Certification  Service  to 
the  applicant,  which  could  be  either  the 
aircraft  seat  manufacturer  or  the 
operator.  Each  applicant  in  possession 
of  wrirten  approval  would  be  required 
to  provide  the  proper  identification  of 
its  seats  by  ensuring  that  each  seat 
permanently  and  legibly  is  labeled  as 
follows:  "16g  Compatible  per  §  121.311" 
and  date  of  application  of  the  label.  The 
label  would  be  required  to  be 
conspicuously  located  next  to  the 
existing  seat  label. 

The  FAA  vriU  make  available,  upon 
request,  information  stating  the  makes 
and  models  of  approved  "16g- 
compatible  seat"  types.  However, 
affected  air  carriers  and  commercial 
operators  ultimately  would  be 
responsible  for  obtaining  the  necessary 
data  and  approval.  The  FAA  anticipates 
that  seat  manufacturers  and  associations 
such  as  the  Air  Transport  Association 
(ATA),  National  Air  Transportation 
Association  (NATA).  Regional  Airline 
Association  (RAA).  and  others,  who 
have  worked  with  the  FAA  in  the  past 
to  improve  occupant  safety,  would  share 
data  and  information  with  each  other. 
The  air  carrier,  commercial  operator,  or 
airplane  manufacturer  may  get  a  seat 
manufacturer  to  share  some  of  the 
burden  of  obtaining  FAA  approval  of 
some  aspects  of  seating  system  design. 
In  any  event,  it  is  each  operator's 
responsibility  to  obtain  supplemental 
seat  certification  for  continued 
operation  of  airplanes. 

Cost/Benefit  Information 

Costs 

The  total  cost  of  the  16g  seat  retrofit 
draft  final  rule  will  be  S95G.5  million 
($518.7  million  discoimted  at  7  percent) 
over  the  20-year  period  from  1999 
through  2018.  In  the  development  of 
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this  analysis  the  following  assumptions 
wreremade: 

1.  On  average,  an  airplane's  service 
life  is  expected  to  be  42  years  and  its 
passenger  seats  are  replaced  at  14-year 
intervals. 

2.  Airplane  passenger  seats  installed 
or  replaced  since  1992  are  16g 
compatible. 

3.  Flight  attendant  seats  are  not 
replaced. 

4.  The  incremental  cost  of  a  16g 
compatible  passenger  seat  is  $78. 
Installation  costs  are  $65  per  seat. 

5.  The  average  cost  of  a  16g  flight 
attendant  seat  is  $5,400.  Installation 
costs  are  $85  per  seat. 

6.  With  a  compliance  date  proposed  at 
4  years  after  the  effective  date  of  the 
rule,  estimated  to  be  January  1999,  the 
costs  of  the  rule  include  costs  for  the 
early  replacement  of  some  seats. 

7.  Downtime  costs  for  airplanes 
whose  seats  will  be  replaced  on  an 
accelerated  schedule  (i.e.,  normal 
replacement  would  not  occur  before  the 
compliance  date)  are  $9,124  for  the  half- 
day  estimated  for  installation. 

8.  A  weight  penalty  of  1.5  pounds  per 
passenger  seat  place  and  between  0  and 
3  pounds  per  flight  attendant  seat  was 
uwd. 

9.  The  annual  cost  of  carrying  the 
additional  weight  of  a  passenger  seat  is 
$14.02,  while  the  annual  cost  of  the 
additional  weight  of  a  flight  attendant 
seat  is  $8.42  (weighted  average). 

10.  Although  the  FAA  believes  air 
carriers  will  replace  "16g-compatible 
seats"  with  "lag-compatible  seats,"  the 
FAA  has  included  the  incremental  costs 
of  the  "16g  passenger  seats"  and  their 
weight  penalties  £rom  the  date  of 
replacement  aftn  the  effective  date  of 
the  rule. 

11.  An  average  of  six  passenger  seats 
per  airplane  will  need  to  have 
additional  protection  to  comply  with 
front-row  HIC  The  cost  of  this 
protection,  which  could  be  in  the  form 
of  a  special  seat  belt,  is  estimated  to  be 
$50  per  seat. 

12.  Air  carriers  will  not  need  to 
remove  a  row  of  seats,  avoiding  lost 
revenue. 

13.  No  structural  modifications  to  the 
airframe  of  afilBcted  airplanes  will  be 
necessary  as  a  result  of  the  rule. 

The  total  estimated  cost  for  seats, 
installation,  weight  penalties,  and 
do%irntime  for  certain  airplanes  is  $637.8 
million.  Certification  costs  during  the 
period  will  be  $312.7  million  ($156.8 
million  discoimted).  The  cost  to  show 
16g  compatibility  is  estimated  to  be 
$100,000  per  certification.  The  cost  to 
show  full  16g  requirements  is  $200,000 
per  certification.  The  cost  per 


certification  to  show  16g  requirements 
for  a  similar  configuration  is  $40,000. 

Benefits 

The  benefits  of  the  lOg  seat  retrofit 
rule  are  estimated  to  range  from  $880 
million  to  $1.2  billion  ($290  to  $530 
million,  discounted)  over%  20-year 
period. 

These  benefits  are  based  on  the 
number  of  fetalities  and  injuries  that 
would  be  avoided  given  aoddent  rates 
that  had  siuvivors.  Approximately  210 
to  410  fatalities  and  220  to  240  serious 
injuries  would  be  avoided  over  a  20- 
year  period. 

The  range  of  benefits  stems  frxnn  the 
uncertainty  in  determining  whether  a 
given  btality  would  have  Been 
prevented  with  a  16g  seat  (researchers' 
confidence  in  the  specific  cause  of 
fetalities  varied  across  accidents,  seat 
location,  etc.). 

Inlmniation  Requested 

Based  on  the  length  of  time  since  the 
close  of  the  comment  period,  the  FAA 
has  determined  that  it  is  in  the  public 
interest  to  reopen  the  comment  period 
on  this  NPRM  to  seek  additional  data 
and  supporting  methodology  in  the 
followbig  areas: 

1.  How  many  applications  for  seat 
certifications  (basic  vs.  modification) 
should  the  FAA  expect  per  year  for  each 
seat  class — flight  attendant,  toiuist, 
business,  and  first  class  for  both  16g  and 
"ieg-compatible'7 

2.  What  will  it  cost  to  certificate  a 
"16g-compatible  seat"  vs.  a  full  16g 
seat? 

3.  What  is  the  structiuBl  weight 
increase/decrease  between  a  16g  and  a 
9g  seat,  by  class? 

4.  What  percentage  of  seats  produced 
since  1992  are  "16g-compatible?" 

5.  Are  the  assumptions  valid  that 
passenger  seats  are  replaced,  on  average, 
every  14  years,  and  that  flight  attendant 
seats  are  rarely  replaced? 

6.  What  is  the  average  retirement  age 
for  an  airplane  when  it  leaves  part  121 
or  part  135  service? 

7.  What  are  various  means  of 
complying  with  fix>nt-row  HIC?  How 
mucn  do  they  cost?  Are  there 
disadvantages  to  installing  a  y-belt? 
What  about  removable  bulkheads, 
airbags.  or  shoulder  harnesses?  What  is 
the  incremental  coat  of  a  y-belt.  a 
shoulder  harness,  and  an  airbag? 

8.  The  FAA  received  comments 
stating  that  removing  a  row  of  seats  is 
the  only  way  to  comply  Mrith  HIC  What 
is  the  foundation  for  that  comment?  Is 
the  answer  different  depending  on 
whether  the  airplane  is  a  wide  or 
narrow  body? 

9.  The  FAA  received  comments  that 
estimated  the  cost  associated  with  loss 


of  one  seat  per  flight  per  day.  Did  that 
conunent  take  into  consideration  the 
bet  that,  because  moat  people  book 
seats  in  advance,  these  paasengen  could 
rebook  seats  on  nonfilled  flights? 

10.  How  long  would  it  take  to  remove 
old  seats  and  install  16g  or  "16g- 
compatible  seats"  in  an  airplane?  When 
would  new  seat  installations  most  likely 
be  dime?  Would  they  be  done  in  service 
or  during  C  checks  or  D  checks? 

Acooroingly,  the  FAA  will  conduct  a 
2-day  public  meeting  in  Arlington, 
Virginia,  for  the  purpoee  of  gathering 
this  additional  information. 

The  comment  period  on  the  proposed 
rule  will  remain  open  until  January  8. 
1999. 30  days  after  the  close  of  the 
public  meeting.  The  FAA  wrill  use  this 
public  meeting  as  a  forum  to  discuss 
previously  submitted  comments,  hear 
new  comments,  and  accept  additional 
data  and  support  methodologies  from 
the  public. 

Persons  interested  in  obtaining  a  copy 
of  Notice  No.  88-A  shoidd  contact  Ms. 
Terry  Stubblefield,  Aircraft  and  Airport 
Rules  Division,  at  the  address, 
telephone  nimiber,  or  facsimile  number 
provided  in  the  section  above  titled  FOR 
FURTHER  ■rORMATlOW  OONTACT. 

An  electronic  copy  of  the  Notice  of 
Public  Meeting  and  Notice  No.  88-8 
may  be  downloaded  using  a  modem  and 
suitable  communications  software  from 
the  FAA  regiilations  section  of  the 
FedWorld  electronic  bulletin  board 
service  (telephone:  (703)  321-3339)  or 
the  Government  Printing  Office's  (GPO) 
electronic  bulletin  board  service 
(telephone:  (202)  512-1661). 

Internet  usen  may  reach  the  FAA's 
web  page  at  http7/www.fBa.gov  or  the 
GPO's  web  page  at  httpJ/ 

wvirw.access.gpo.gov/su docs  to  access 

recently  published  rulemaking 
documents. 

Public  Meedng  Procednrea 

Persons  who  plan  to  att«id  the 
meeting  should  be  aware  of  the 
following  procedures  established  for 
this  meeting: 

1.  There  will  be  no  admission  fee  or 
other  charge  to  attend  or  to  participate 
in  the  public  meeting.  The  meeting  will 
be  open  to  all  persons  who  have 
requested  in  advance  to  present 
statements  or  who  register  on  the  day  of 
the  meeting  (between  8:30  a.m.  and  9:00 
a.m.),  subject  to  availability  of  space  in 
the  meeting  room. 

2.  Representatives  from  the  FAA  will 
conduct  the  public  meeting.  A  panel  of 
FAA  experts  will  be  present  to  discuss 
information  presented  by  participants. 

3.  The  public  meeting  is  intended  as 
a  forum  to  seek  additicmal  data  and  to 
obtain  clarification  of  supporting 
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methodologies  firom  the  industry. 
Participants  must  limit  their 
presentations  and  sulnnissions  of  data  to 
this  issue. 

4.  The  meeting  will  offer  the 
opportunity  for  all  interested  parties  to 
present  additional  information  not 
currentiy  avaifeble  to  the  FAA,  and  will 
provide  an  opportunity  for  the  FAA  to 
explain  the  methodology  and  technical 
assumptions  supporting  its  current 
conclusions. 

5.  FAA  experts  and  public 
participants  are  expected  to  engage  in  a 
full  discussion  of  all  technical  material 
presented  at  the  meetings.  Each  person 
presenting  conclusions  will  be  expected 
to  submit  to  the  FAA  data  fiilly 
supporting  those  conclusions;  all 
proprietary  data  submitted  will  be 
protected  by  the  FAA  from  disclosure  in 
accordance  %vith  applicable  laws. 

6.  The  FAA  will  tiy  to  accommodate 
all  speakers;  therefore,  it  may  be 
necessary  to  limit  the  time  available  for 
an  individual  or  group.  If  necessary,  the 
meeting  may  be  extended  to  evenings  or 
additional  days.  If  practicable,  the 
meeting  may  be  accelerated  to  enable 
adjournment  in  less  than  the  time 
scheduled. 

7.  Sign  and  oral  interpretation  can  be 
made  available  at  the  meeting,  as  well 
as  an  assistive  listening  device,  if 
requested  10  calendar  days  before  the 
meeting. 

8.  The  meeting  wrill  be  recorded  by  a 
court  reporter.  A  transcript  of  the 
meeting  and  all  material  accepted  by  the 
panel  during  the  meeting  will  be 
included  in  the  public  docket,  unless 
protected  frt>m  disclosure.  Each  person 
interested  in  purchasing  a  copy  of  the 
transcript  diould  contact  the  court 
reporter  directiy.  This  information  will 
be  available  at  the  meeting. 

9.  The  FAA  will  review  and  consider 
all  material  presented  by  participants  at 
the  public  meeting.  Position  papers  or 
material  presenting  views  or 
information  related  to  the  draft  final 
rule  may  be  accepted  at  the  discretion 
of  the  presiding  officer  and  will  be 
subsequently  placed  in  the  public 
docket.  The  FAA  requests  that 
presenters  at  the  meeting  provide  10 
copies  of  all  materials  to  be  presented 
for  distribution  to  the  panel  membersj 
other  copies  may  be  provided  to  the 
audience  at  the  discretion  of  the 
presenter. 

10.  Statements  made  by  members  of 
the  panel  are  intended  to  facilitate 
discussion  of  the  issues  or  to  clarify 
issues.  Comments  made  at  these  public 
meetings  will  be  considered  by  the  FAA 
before  making  a  final  decision  on 
issuance  of  the  final  rule. 


11.  The  meeting  is  designed  to  solicit 
public  views  and  more  complete 
information  relevant  to  the  final  rule 
under  consideration.  Therefore,  the 
meeting  will  be  conducted  in  an 
informal  and  nonadversarial  manner. 

Issued  in  Washington,  DC.  on  October  23. 
1998. 

Dooglas  Kiikpatridu 

Acting  Director,  Aircraft  Certification  Service. 
[FR  I>oc  98-29050  Filed  10-29-98;  8:45  am) 
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DEPARTMENT  OF  LABOR 

Pension  and  Welfare  Benefits 
Administratfon 

29  CFR  Parts  2520  and  2560 

RiN  121&-AAe9 
RIN  1210-AA61 

Suimnary  Plan  Descriptions;  Ctaims 
Procedurss;  Notice  of  Extension  of 
Comment  Period 

AQENCY:  Pension  and  Welfare  Benefits 
Administration,  Department  of  Labor. 
ACTION:  Notice  of  extension  of  comment 
periods. 

SUMMARY:  This  document  extends  the 
comment  period  regarding  the  proposed 
regulations  under  section  102(b)  of  TiUe 
I  of  the  Employee  Retirement  Income 
Sectuity  Act  of  1974  (ERISA)  (relating  to 
the  content  of  the  Summary  Plan 
Description  required  to  be  furnished  to 
employee  benefit  plan  participants  and 
beneficiaries  covered  under  E3USA)  and 
under  section  503  of  ERISA  (relating  to 
claims  procedures  of  employee  benefit 
plans  covered  under  ERISA).  The 
proposed  regulations  were  set  forth  in 
separate  notices  of  proposed  rulemaking 
published  in  the  Federal  Regiatw  on 
September  9, 1998. 
DATES:  The  comment  periods  are 
extended  through  December  9, 1998. 
ADDRESSES:  Written  comments  should 
be  submitted  %vith  a  signed  original  and 
three  copies  to  the  Office  of  Regulations 
and  interpretations,  Pension  and 
Wel&re  Benefits  Administration,  200 
Constitution  Avenue  N.W.,  Room  N- 
5669.  U.S.  Department  of  Labor. 
Washington,  DC  20210,  and  marked 
ATTENTION:  Proposed  SPD  Content 
Regulations  or  Benefit  Claims 
Regulation,  whichever  is  appropriate. 
All  submissions  will  be  available  for 
public  inspection  in  the  Public 
Documents  Room,  Pension  and  Welfere 
Benefits  Administration,  Room  N-5507, 
200  Ccmstitutionr  Avenue  NW, 
Washington,  DC  20210  frtnn  8:30  aon.  to 
5:30  p.m. 


FOR  FURTHER  MFORMATKM  CONTACT: 
Jeffrey  J.  Turner,  Office  of  Regulations 
and  Interpretations,  Pension  and 
Welfare  Benefits  Administration,  U.S. 
Department  of  Labor,  teleph<Hie  (202)     ~ 
219-8671.  This  is  not  a  toll-free  number. 

SUPPLEMENTARY  ■FORMATION:  On 
September  9. 1998.  the  Department  of 
Labor  (the  Department)  pi^Ushed  a 
notice  of  proposed  rulemaking  in  the 
Federal  Regfeter  (63  FR  48376) 
containing  proposed  ammdments  to  the 
regulations  governing  the  content  of  the 
Summary  Plan  Description  (SPD) 
required  to  be  furnished  to  employee 
benefit  plan  participants  and 
beneficiaries  covered  under  TiUe  I  of  the 
Employee  Retirement  Income  Security 
Act  (ERISA).  On  that  same  date,  the 
Department  also  published  a  notice  of 
proposed  rulemaking  revising  the 
minimum  requirements  for  benefit 
claims  procedures  of  employee  benefit 
plans  covered  by  ERISA  (63  FR  48390). 
In  those  notices,  the  Department  invited 
all  interested  persons  to  submit  written 
comments  concerning  the  proposed 
regulations  on  or  before  November  9, 
1998. 

The  Department  has  received  requests 
from  some  membere  of  the  public  for 
additional  time  to  prepare  comments  on 
the  proposed  claims  procedure 
regulation  due  to  the  complexity  of  the 
issues  involved  in  that  proposed 
regulation,  and  the  Department  believes 
that  it  is  appropriate  to  grant  such 
additional  time.  Accordingly,  this  notice 
extends  the  comment  period  during 
which  comments  cm  the  proposed 
claims  procedure  regulation  will 
received  through  December  9, 1998. 
Moreover,  although  no  requests  for 
extensions  have  been  received  regarding 
the  proposed  SPD  content  regulation, 
this  notice  also  extends  through 
December  9, 1998,  the  comment  period 
for  that  ndemaking  in  order  to  ensure 
that  persons  intermted  in  both  proposed 
regulations,  wdiich  are  related  in 
content,  will  have  sufficient  time  to 
prepare  comments. 

Notice  ofExtensioB  of  Pniilic  Comment 
Periods 

Notice  is  hereby  given  that  the  period 
of  time  for  the  submission  of  public 
comments  on  the  proposed  regulation 
relating  to  the  contmt  of  the  SPD 
required  to  be  furnished  to  «nployee 
benefit  plan  participants  and 
beneficiaries  covered  under  ERISA 
(proposed  at  63  FR  48376)  and  the 
proposed  regulation  relating  to  the 
claims  procedures  of  emplojree  benefit 
plans  covoed  luder  ERISA  (proposedjat^ 
63  FR  48390),  is  hereby  extended 
through  December  9, 1998. 
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Signed  at  Washington.  DC,  thia  27th  day  of 
OctobOT.  1998. 
M««didi  Milhr. 

Deputy  Assistant  Secretary  For  Policy. 
Pension  and  Welfare  Benefits  Administration. 
U.S.  Department  of  Labor. 
(FR  Doc.  98-29173  Filed  10-29-98:  8:45  ami 
wuMaooocwia 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

38CFRPwt3 
RIN2900-AJ44 

W«H  Grounded  CMm«/Duty  to  Asstat 

AOENCV:  Department  of  Veterans  AfEain. 
ACTION:  Advance  notice  of  proposed 
rulemaking. 

summary:  The  Department  of  Veterans 
Afiiairs  (VA)  is  issmng  an  advance 
notice  of  proposed  rulemaking 
(ANPRM)  to  establish  policy  and 
guidance  regarding  what  action,  if  any. 
VA  should  take  to  develop  evidence 
pertaining  to  benefit  claims  that  are  not 
well  grounded. 

DATES:  Written  comments  in  response  to 
this  ANPRM  miut  be  received  on  or 
before  Janiuuy  28. 1999. 
AOIMCSSES:  Mail  or  hand-deUver 
written  comments  to:  Director,  OfBce  of 
Regulations  Management  (02D). 
Department  of  Veterans  Affairs.  810 
Vermont  Ave..  tiVt.  Room  1154. 
Washington.  DC  20420.  Comments 
should  indicate  that  they  are  submitted 
in  response  to  "RIN:  2900-A)44."  All 
written  comments  received  will  be 
available  for  public  inspection  at  the 
above  address  in  the  Office  of 
Regulations  Management.  Room.  1158. 
between  the  hours  of  8:00  a.m.  and  4:30 
p.m..  Monday  through  Friday  (except 
holidays). 

FOR  niRTMCR  MTORMATION  CONTACT:  John 
Bisset.  Jr..  Consultant.  Regulations  Staff, 
Compensation  and  Pension  Service. 
Veterans  Benefits  Administration.  810 
Vermont  Avenue.  NW,  Washington.  DC 
20420.  telephone  (202)  273-7210. 
SUPPLEMDfTARY  MFORMATKM:  Section 
5107(a)  of  title  38.  United  States  Code, 
states  that,  unless  otherwise  provided 
by  the  Secretary,  it  is  the  responsibility 
of  any  person  who  submits  a  claim  for 
benefits  under  a  law  administered  by 
VA  to  submit  evidence  to  justify  a  belief 
by  a  fair  and  impartial  individual  that 
the  claim  is  well  grounded. 

The  U.S.  Court  of  Veterans  Appeals 
(the  Court)  has  defined  a  well-grounded 
claim  as  a  plausible  claim,  one  which  is 
meritorious  on  its  ovm  or  capable  of 
substantiation.  To  satisfy  the  initial 


burden  of  38  U.S.C  5107(a).  a  claim 
need  not  be  conclusive  but  only 
possible.  The  Court  has  further  held  that 
such  a  claim  must  be  accompanied  by 
supportive  evidence  and  that  such 
eviaence  must  justify  a  belief  by  a  fair 
and  impartial  individual  that  the  claim 
is  plausible.  For  example,  generally  for 
a  claim  for  serviceKronnected  disability 
benefits  to  be  well  grounded  there  must 
be:  (1)  a  medical  diagnosis  of  a  ciurent 
disability;  (2)  medical  evidence,  or  in 
certain  circumstances,  lay  evidence  of 
in-service  incurrence  or  aggravation  of  a 
disease  or  injury;  and  (3)  medical 
evidence  of  a  nexus  between  an  in- 
service  disease  or  injury  and  the  current 
disability. 

After  establishing  the  requirement 
that  a  claimant  must  submit  a  well- 
grounded  claim.  38  U.S.C.  5107(a) 
requires  the  Secretary  of  Veterans 
Anairs  to  assist  "such  a  claimant"  in 
developing  the  facts  pertinent  to  the 
claim.  Both  the  Court  and  the  U.S.  Court 
of  Appeals  for  the  Federal  Circuit  have 
held  that  VA's  statutory  duty  to  assist 
attaches  only  after  a  claimant  submits  a 
well  grounded  claim. 

In  a  substantial  number  of  cases,  both 
the  Board  of  Veterans  Appeals  and  the 
Court  have  found  that  ciaims  developed 
and  adjudicated  at  VA's  regional  offices 
were  not  weU  grounded. 

This  sitiuition  has  raised  concerns 
from  a  niunber  of  quarters.  For  example, 
some  membere  of  the  Court  have 
suggested  that  38  U.S.C  5107(a)  reflects 
a  statutory  policy  that  implausible 
claims  should  not  consume  the  limited 
resources  of  VA  and  force  into  backlog 
and  delay  well-grounded  claims.  The 
Veterans'  Claims  Adjudication 
Commission,  established  under  Pub.  L. 
103—446.  questioned  whether  it  is 
prudent  to  invest  the  cost  in  time  and 
resources  of  developing  claims  that  are 
not  well  groimded.  They  maintained, 
among  odier  things,  that  developing 
claims  that  are  not  well  grounded  (1) 
improperly  Ufts  the  burden  of  proof 
from  the  claimant  and  places  it  on  VA; 
and  (2)  tends  to  unnecessarily  expand 
issues  and  drive  the  adjudication  system 
toward  requesting  and  obtaining 
irrelevant  evidence  rathe*  than 
concentrating  resources  on  obtaining 
evidence  focused  on  the  issues. 

Moreover.  VA  recognizes  the  need  for 
clear  claims-development  guidelines 
that  can  be  consistently  applied.  The 
Court  has  noted  that  if  the  Secretary,  as 
a  matter  of  policy,  volunteers  assistance 
to  establish  well  groundedness,  grave 
questions  of  due  process  can  arise  if 
there  is  apparent  disparate  treatment 
between  claimants  in  this  regard. 

By  this  ANPRM.  VA  invites  input  as 
to  what  policies  and  procedures  it 


should  adopt  to  govern  the  development 
of  claims  which  are  not  well  grotmded. 

List  of  Subjects  in  38  CFR  Fait  3 

Administrative  practice  and 
procedure.  Claims.  Disability  benefits. 
Health  care.  Pensions.  Veterans, 
Vietnam. 

Approved:  September  24, 1998. 
Togo  D.  Wast.  Jr.. 
Secretary. 
(PR  Doc.  98-29137  Filed  10-29-98;  8:45  ami 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Instttutaa  of  Health 

42CFRPart63 
RIN0S2S-AA11 

Tralneeehipe 

AQENCY:  National  Institutes  of  Health. 

DHHS. 

ACTION:  Notice  of  proposed  rulemaking. 

summary:  The  National  Institutes  of 
Health  (NIH)  proposes  to  amend  its 
regulations  governing  traineeships  to 
reflect  additional  conditions  under 
which  NIH  may  terminate  traineeship 
awards  and  to  reflect  changes  in  the 
authorities  for  the  awards. 
DATES:  Comments  on  the  proposed 
changes  must  be  received  on  or  before 
December  29. 1998  in  order  to  ensure 
that  NIH  will  be  able  to  consider  the 
comments  in  preparing  the  final  rule. 
ADDRESSES:  Comments  should  be  sent  to 
Jerry  Moore.  NIH  Regulations  Officer. 
National  Institutes  of  Health.  6011 
Executive  Blvd..  Suite  601,  MSC  7669, 
Rockville.  MD  20852.  Comments  may 
also  be  sent  electronically  by  facsimile 
(301)  496-0169  or  e-mail 
(jm4Oz0nih.gov). 

FOR  FURTHER  INFORMATION  CONTACT: 
Jerry  Moore,  NIH  Regulations  Officer,  at 
the  address  above,  or  telephone  (301) 
496—4607  (not  a  toll-&«e  number).  Fco' 
information  about  traineeship  awards 
contact  James  Alexander,  Acting 
Director,  Office  of  Education,  Office  of 
Intramural  Research,  National  Institutes 
of  Health,  Building  10,  Room  lC-129. 
10  Center  Dr  MSC  1158,  Bethesda,  MD 
20892-1158,  telephone  (301) 496-2427 
(not  a  toll-free  number). 
SUPPI^MENTARY  MUFORMATION:  Section 
405(b)(1)(C)  of  the  Public  Health  Service 
(PHS)  Act.  as  amended,  authorizes  the 
Secretary,  acting  through  the  directors 
of  the  national  research  institutes  of 
NIH.  to  conduct  and  support  research 
training  for  which  fellowship  support  is 
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not  provided  under  section  487  of  the 
PHS  Act,  and  which  is  not  residency 
training  of  physicians  or  other  health 
professionals.  Additionally,  section 
404E(d)(2)  of  the  PHS  Act  authorizes  the 
Director  of  the  Office  of  Alternative 
Medicine  to  support  research  training 
for  which  fellowship  support  is  not 
provided  under  section  487  of  the  PHS 
Act,  and  that  is  not  residency  training 
of  physicians  or  other  health 
professionals:  and  section  472  of  the 
PHS  Act  authorizes  the  award  of 
traineeships  in  medical  library  science 
and  related  fields.  Under  these 
authorities,  NIH  awards  research 
traineeships  to  quaUfied  individuals. 
These  traineeships  are  governed  by  the 
regulations  codified  at  42  CFR  Part  63. 
The  regulations  were  revised  in  their 
entirety.  February  27. 1995  (60  FR 
10718).  NIH  proposes  to  amend  §  63.9 
by  revising  paragraph  (b)  to  identify 
scientific  misconduct  as  a  basis  for 
termination,  and  adding  new  paragraphs 
(c)  and  (d)  which  add  conviction  of  a 
felony  and  certain  other  criminal 
offenses,  and  programmatic  changes  or 
lack  of  funds,  respectively,  as  additional 
grounds  for  termination. 

Additionally,  NIH  proposes  to  amend 
the  authority  citation  by  removing  the 
United  States  Code  citation.  42  U.S.C. 
287c(b).  section  485B(b)  of  the  PHS  Act, 
to  reflect  the  renaming  of  the  National 
Center  for  Human  Genome  Research 
(NCHGR)  as  the  National  Human 
Genome  Research  Institute  (NHGRI), 
effective  January  27, 1997  (62  FR  3900). 
As  a  result  of  the  establishment  of  this 
new  research  institute,  the  current 
reference  to  section  485B  is  redundant 
and  unnecessary.  The  reference  to 
section  405(b)(1)(C)  of  the  PHS  Act  (42 
U.S.C.  284(b)(1)(C))  is  sufficient, 
because  it  provides  research  training 
authority  for  all  research  institutes.  The 
current  references  to  the  National  Center 
for  Human  Genome  Research  and 
section  485B  of  the  PHS  Act  in  §  63.1 
and  §  63.2  are  also  redundant  and 
unnecessary  as  a  result  of  the  renaming. 
Consequently.  NDi  proposes  to  remove 
references  to  the  National  Center  for 
Human  Genome  Research  and  section 
485B  of  the  PHS  Act  in  paragraph  (a)  of 
§  63.1  and  in  the  definitions  set  forth  in 
§  63.2  for  the  terms  "award." 
"awardee."  "director,"  and 
"traineeship."  Also  the  definition  of 
"misconduct  in  science,"  as  prescribed 
in  the  PHS  regulations  governing  the 
responsibility  of  awardees  and 
appUcants  for  dealing  with  misconduct 
in  science.  42  CFR  part  50.  subpart  A, 
is  added  to  §63.2. 

Finally,  NIH  proposes  to  revise  the 
references  set  forth  in  subparagraphs  8, 
9.  and  10  of  §  63.10  to  comply  with 


Federal  Register  format  requirements. 
The  purpose  of  this  Notice  of  Proposed 
Rulemaking  (NPRM)  is  to  invite  public 
comment  with  regard  to  the  proposed 
changes.  The  following  statements  are 
provided  as  public  information. 

Executive  Order  12866 

This  NPRM  was  reviewed  by  the 
Office  of  Management  and  Budget's 
(OMB)  Office  of  Information  and 
Regulatory  Affairs  (OIRA)  as  required 
under  Executive  Order  12866, 
Regulatory  Planning  and  Review,  and 
was  deemed  to  be  not  significant,  as 
defined  under  the  Order. 

Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  (5 
U.S.C.  chapter  6)  requires  that 
regulatory  actions  be  analyzed  to 
determine  whether  they  will  have  a 
significant  impact  on  a  substantial 
number  of  small  entities.  The  Director 
certifies  that  the  proposed  changes  to 
the  traineeship  regulations  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
and,  therefore,  a  regulatory  flexibility 
analysis,  as  defined  under  the 
Regulatory  Flexibility  Act.  is  not 
required. 

Paperwork  Reduction  Act 

This  NPRM  does  not  contain  any 
information  collection  requirements  that 
are  subject  to  OMB  approval  under  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  chapter  35). 

Catalog  of  Federal  Domestic  Assistance 

The  Catalog  of  Federal  Domestic 
Assistance  (liuA)  numbered  program 
affected  by  this  NPRM  is:  93.140 
Intramural  Research  Training  Award 

List  of  sut^ects  in  42  CFR  Part  63 

Grant  programs-health,  Health. 
Medical  resmrch. 

Dated:  August  14, 1998. 
HaraM  Vannw. 
Director.  National  Institutes  of  Health. 

Accordingly,  it  is  proposed  to  amend 
part  63  of  title  42  of  the  Code  of  Federal 
Regulations  to  read  as  set  forth  below. 

PART  63— TRAINEESHIPS 

1.  The  authority  citation  would  be 
revised  to  read  as  set  forth  below: 

Audiority:  42  U.S.C  216,  283g(d)(2), 
284(b)(lXC),  286i>-3. 

2.  Section  63.1  would  be  amended  by 
revising  paragraph  (a)  to  read  as  follows: 

{  63.1    To  wtMt  proQmM  do  tlMoa 
raQulalions  applyT 

(a)  The  regulations  in  this  part  apply 
to  research  traineeships  awarded  by 


each  Director  of  a  national  research 
institute  of  NIH,  the  Director  of  the 
National  Library  of  Medicine,  and  the 
Director  of  the  Office  of  Alternative 
Medicine,  or  their  designees,  pursuant 
to  sections  405(b)(1)(C).  472,  and 
404E(d)(2)  of  the  Act.  respectively. 
•         •         •        •        • 

3.  Section  63.2  would  be  amended  liy 
revising  the  definitions  of  "award," 
"awardee,"  "director,"  and 
"traineeship,"  and  adding  a  new 
definition  of  "misconduct  in  science," 
to  read  as  follows: 

163.2    DeOniUons. 

***** 

Award  means  an  award  of  funds 
under  section  404E(d)(2).  405(b)(1)(C). 
472,  or  other  sections  of  the  Act,  which 
authorize  research  training  or 
traineeships. 

Awardee  means  an  individual 
awarded  a  traineeship  under  section 
404E(d)(2),  405(b)(1)(C),  472.  or  other 
sections  of  the  Act,  which  authorize 
research  training  or  traineeships 

Director  means  the  director  of  one  of 
the  national  research  institutes  of  NIH. 
the  Director  of  the  National  Library  of 
Medicine,  and  the  Director  of  the  Office 
of  Alternative  Medicine,  or  any  official 
of  NIH  to  whom  the  authority  involved 
has  been  delegated. 
***** 

Misconduct  in  science  shall  have  the 
same  meaning  as  prescribed  in  §  50.102 
of  this  chapter. 

Traineeship  means  an  award  of  funds 
under  section  404E(d)(2),  405(b)(1)(C), 
472.  of  the  Act,  or  other  sections  of  the 
Act  authorizing  researdi  training  or 
traineeships.  and  the  regulations  of  this 
part,  to  a  quaUfied  individual  for  the 
[>erson's  subsistence  and  other  expenses 
during  a  period  in  which  the  awardee  is 
acquiring  the  research  training  approved 
under  the  award. 

4.  Section  63.9  would  be  amended  by 
revising  paragraph  (b)  and  adding  new 
paragraphs  (c)  and  (d)  to  read  as  follows: 

(  63.9    How  imy  MH 


(b)  If  it  is  determined  that  the  awardee 
has  committed  misconduct  in  science,  is 
ineligible,  has  materially  failed  to 
comply  with  the  terms  and  conditions 
of  the  award,  or  to  carry  out  the  purpose 
for  which  the  award  was  made;  or 

(c)  If  the  awardee  is  convicted  of  a 
felony,  or  an  offense  involving  any 
illegal  drug  or  substance,  or  any  offense 
involving  a  lack  of  financial  integrity  or 
business  honesty;  or 

(d)  Because  of  programmatic  changes 
or  lack  of  funds. 
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5.  Section  63.10  would  be  amended 
by  revising  and  rearranging 
uiuiiunbered  subparagraphs  8,  9,  and  10 
to  read  as  follows: 


163.101    Other  HHS  regulations 
poUdeeltiat  apply. 


59  FR  14508  (March  28. 1994— NIH 
Guidelines  on  the  Inclusion  of  Women  and 
Minorities  as  Subjects  in  Clinical  Research. 

Note,  this  policy  is  subject  to  change,  and 
interested  persons  should  contact  the  OfBce 
of  Research  on  Women's  Health,  NIH,  Room 
201.  Building  1.  MSC  0161,  Bethesda.  MD 
20892-0161,  telephone  (301)  402-1770  (not  a 
toll-free  ntimber)  to  obtain  refsrence  to  the 
current  version  and  any  amendments. 

59  FR  34496  (July  5.  1998)— NIH 
Guidelines  for  Research  Involving 
Recombinant  DNA  Molecules. 

Note,  this  policy  is  subject  to  change,  and 
interested  persons  should  contact  the  Office 
of  Recombinant  DNA  Activities,  NIH,  Suite 
323,  6000  Executive  Boulevard,  MSC  7010, 
Bethesda,  MD  20892-7010,  telephone  (301) 
496-9838  (not  a  toll-free  number)  to  obtain 
references  to  the  ctirrent  version  and  any 
amendments. 

"Public  Health  Service  Policy  on  Human 
Care  and  Use  of  Laboratory  Animals,"  Office 
for  Protection  from  Research  Risks,  NIH 
(Revised  September  1986). 

Note,  this  policy  is  subject  to  change,  and 
interested  persons  should  contact  the  Office 
for  Protection  from  Research  Risks,  NIH, 
Suite  3B01,  6100  Executive  Boulevard,  MSC 
7507,  Rockville.  MD  20852-7507,  telephone 
(301)  496-7005  (not  a  toll-free  number)  to 
obtain  references  to  the  current  version  and 
any  amendments. 

(FR  Doc.  98-28712  Filed  10-29-98;  8:45  am] 
eaxMO  oooa  4i4a-ei-M 


FEDERAL  EMERGENCY 
MANAQEMENT  AGENCY 

44CFRParte7 
[Doctot  No.  FniA-72S2] 

Propoaad  Flood  Elevation 
DaMnniiMtlona 

AQCNCY:  Federal  Emergency 
Management  Agency  (FEMA). 
action:  Propoted  rule. 


;  Technical  information  or 
comments  are  requested  on  the 
proposed  base  (1%  annual  chance)  flood 
elevations  and  proposed  base  flood 
elevation  modifications  tor  the 


communities  listed  below.  The  base 
flood  elevations  and  modified  base 
flood  elevations  are  the  basis  for  the 
floodplain  manageinent  measures  that 
the  community  is  required  either  to 
adopt  or  to  show  evidence  of  being 
already  in  efiisct  in  order  to  qualify  or 
remain  qualified  for  participation  in  the 
National  Flood  Insurance  Program 
(NFIP). 

DATES:  The  comment  period  is  ninety 
(90)  days  following  the  second 
publication  of  this  proposed  rule  in  a 
newspaper  of  local  circulation  in  each 
community. 

ADDRESSES:  The  proposed  base  flood 
elevations  for  each  community  are 
available  for  inspection  at  the  office  of 
the  Chief  Executive  Officer  of  each 
community.  The  respective  addresses 
are  listed  in  the  following  table. 

FOR  FURTHER  INFORMATION  CONTACT: 
Matthew  B.  Miller.  F.E.,  Chief,  Hazards 
Study  Branch,  Mitigation  Directorate, 
500  C  Street  SW..  Washington.  DC 
20472,  (202)  646-3461. 

SUPPLEMENTARY  INFORMATION:  The 
Federal  Emergency  Management  Agency 
proposes  to  make  determinations  of  base 
flood  elevations  and  modified  base 
flood  elevations  for  each  community 
listed  below,  in  accordance  with  Section 
1 10  of  the  Flood  Disaster  Protection  Act 
of  1973.  42  U.S.C.  4104,  and  44  CFR 
67.4(a). 

These  proposed  base  flood  and 
modified  base  flood  elevations,  together 
with  the  floodplain  management  criteria 
required  by  44  CFR  60.3,  are  the 
minimum  that  are  required.  They 
should  not  be  construed  to  mean  that 
the  community  must  change  any 
existing  ordinances  that  are  more 
stringent  in  their  floodplain 
management  requirements.  The 
community  may  at  any  time  enact 
stricter  requirements  of  its  own.  or 
pursuant  to  policies  established  by  other 
Federal.  State,  or  regional  entities. 
These  proposed  elevations  are  used  to 
meet  the  floodplain  management 
requirements  of  the  NFIP  and  are  also 
used  to  calculate  the  appropriate  flood 
insurance  premium  rates  for  new 
buildings  built  after  these  elevations  are 
made  final,  and  for  the  contents  in  these 
buildings. 


National  Environmental  Policy  Act 

This  proposed  rule  is  categorically 
excluded  from  the  requirements  of  44 
CFR  Part  10,  Enviroiunental 
Consideration.  No  environmental 
impact  assessment  has  been  prepared. 

Regulatory  Flexibility  Act 

The  Associate  Director  for  Mitigation 
certifies  that  this  proposed  rule  is 
exempt  fit>m  the  requirements  of  the 
Regulatory  Flexibility  Act  because 
proposed  or  modified  base  flood 
elevations  are  required  by  the  Flood 
Disaster  Protection  Act  of  1973, 42 
U.S.C.  4104,  and  areiequired  to 
establish  and  maintain  community 
eligibility  in  the  NFIP.  No  regulatory 
flexibility  analysis  has  been  prepared. 

Regulatory  Classification 

This  proposed  rule  is  not  a  significant 
regulatory  action  under  the  criteria  of 
Smrtion  3(f)  of  Executive  Order  12866  of 
September  30, 1993,  Regulatory 
Planning  and  Review,  58  FR  51735. 

Executive  Order  12612,  Federalism 

This  proposed  rule  involves  no 
policies  that  have  federalism 
implications  under  Executive  Order 
12612,  Federalism,  dated  October  26, 
1987. 

Executive  Order  12778,  Civil  Justice 
Reform 

This  proposed  rule  meets  the 
applic^le  standards  of  Section  2(b)(2) 
of  Executive  Order  12778. 

List  of  Subjects  in  44  CFR  Part  67 

Administrative  practice  and 
procedure.  Flood  insurance.  Reporting 
and  recordkeeping  requirements. 

Accordingly.  44  CFR  Part  67  is 
proposed  to  be  amended  as  follows: 

PART  87— [AMENDEPI 

1.  The  authority  citation  for  Part  67 
continues  to  read  as  follows: 

Aalharity:  42  U.S.C  4001  et  seq.; 
Raotganization  Plan  No.  3  of  1978,  3  CFR, 
1978  Comp.,  p.  329:  E.0. 12127. 44  FR  19367, 
3  CFR.  1979  Comp..  p.  376. 

I  (7.4   [Amaaded] 

2.  The  tables  published  under  the 
authority  of  §  67.4  are  proposed  to  be 
amended  as  follows:  » 
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Depth  in  feet  above 

ground. 'Elevatnn  in  feet 

State 

CityAown/county 

Source  of  fkxxing 

1  ocalion 

(t4GVD) 

Existing 

ModWed 

Arkansas 

Washington  County 
and  Inoorporated 

Sn*  Creek 

Approximately  250  feet  ufstream  of  con- 
fluence with  Mud  Creek. 

•1.183 

•1,179 

Areas. 

Approximately   1.650  feet   upstream  of 

•1.290 

•1,294 

Sycamore  Street 

Approximeialy  650  feet  upstream  of  Col- 

•1.400 

•1.399 

lege  Avenue. 

Clabber  Creek  Tributary 
C-2. 

At  confluence  with  Clabber  Creek ...._... 

None 

•1.161 

Approximately   2.200   feet   upstream   of 

None 

•1.201 

confluence  with  Clabt>er  Creek. 

Hamestnng  Greek  Tribu- 

Approximately 200  feet  upstream  of  oon- 

None 

•1.192 

^,,^__ 

tary  HS2. 

fkiefice  with  Hantestnrtg  Creek. 

Approximately   3.200   feet   upstream  of 

rmMm 

•1,237 

confluence  with  Hamestring  Creek. 

CUiber  Creek  Trihiilwy 

Approximately  .i^  feet  ipstraam  of  con- 

Han 

•1.160 

C-1. 

fluence  with  Clabber  Creek. 

Approximately   1.200   feet   upstream   of 

None 

•1.203 

confluence  with  TritMtary  C1-A. 

Clabber  Creek  Tributary 

Approximately  100  feet  upstream  of  oort- 

None 

•1.173 

C1-A. 

fluence  of  Clabber  Creek  Tributary  CI . 

Approximately    540    feet    t|)stream    of 

None 

•1.203 

County  Road  707. 

Mkldte  Folk  Hamestnng 

Approximately  200  feet  upstream  of  con- 

None 

•1,220 

Creek. 

fluence  with  Hamestring  Creek. 

Approximetely  100  feet  upstream  of  Por- 

None 

•1^47 

ter  House  Road 

rtortt)  Fork  Hamestnng 

Approximetely  20  feel  upstream  of  con- 

•1,209 

Creek. 

fluence  with  Hamestring  Creek. 

Approximately  500  feet  ttistream  of  High- 

None 

•1,256 

■ 

way  71. 

Oabbw  Creek 

Approximalely  20  feel  upstream  of  oorv 
fluence  with  Hamestring  Creek. 

•1.141 

•1.144 

^r^vffv^w^r*       ^^"  ^^^^»^       *«■*■■«■**•■«■■*** 

Approximately  1,250  feet  downstream  of 

None 

•1.197 

TtHJCkers  Drive. 

- 

Approximately  100  feet  upstream  of  High- 
way 71. 
Just  atx)ve  confluence  with  Hamestring 

None 

•1,223 

South  Fork  Hamestnng 

•1.235 

•1.237 

Creek. 

Creek. 

Approximately  2,300  feet  upstream  of 

fc. — 
iwne 

•1273 

Route  71. 

Town  Branch _ 

Approximately  1,250  feet  downstream  of 
Armstrong  Avenue. 

•1.192 

•1.188 

■  ^^  »w  ■  V     B^WMa  v^rv  ^       ••*•••*•  ••••••••••^w 

Approximately    2.00    feet    upstream   of 

None 

•1.273 

Hi^iway71. 

Owl  Creek  Tributary  2  — 

At  confluence  with  0«H  Creek 

None 

•1,230 

Approximately  3,000  feet  u|)6tream  of 

None 

•1,252 

confluence  wiV)  Owl  Creek. 

Owl  Creek  Tributary  1  — 

At  confluence  with  Owl  Creek 

Hanb 

•1227 

ApproximaMy   3,100   feel  upstream   of 

None 

•1242 

confluence  witti  Owl  Creek. 

Hamestnng  Creek  

Approximalely  200  feel  downstoeam  of 
County  Road  881. 

None 

•1.118 

Approximalely   1.500  feet  i4»lream  of 

•1.256 

•1250 

Wedmglon  Drive. 

SciiH  Creek  Tributary  2  .... 

At  confluence  wUh  Scul  Creek  

None 

•1214 

Approximately   l.UUO  feet  upstream  of 

'None 

•1225 

SubietCisek           ...    . 

At  conflueroe  wUh  Scul  Creek  „ 

•1.238 
None 

•1232 

"^MaW^vK  \^w%^0ts   ••*•••>«•■■«■■■■■■■•■ 

Approximalely   1.750  feet  i^stream  of 

•1.383 

Sycamore  SireeL 

ScuH  Creek  Tributary  1  .... 

At  conlkjenoe  with  Scul  Creek  

None 

•1.195 

Approximately   1.200  feet  upstream  of 

None 

•1.228 

Fulrai  Drive. 

Hamestring  Creek  Tritxi- 

At  confluence  viilh  ftamestrmg  Creek  — .„ 

(tone 

•1236 

taryHSa. 

None 

•1280 

Moui«  Comtort  Road. 

Hameslring  Creek  Trtxt- 

Approximalely  800  feel  downafream  of 

None 

•1.126 

taryHSl. 

County  Road  882. 

58340 
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State 


Ctty/IOMffVcounty 


Source  of  floodng 


Calo  Springs  Branch 


Ow<  Creek 


Mud  Creek  Tributaiy 


•1,218 
None 

•1.176 


Approximately  220  feet  upstream  of  Dou- 
ble Tree  Drive. 

At  confkjence  with  Town  Branch 

Approximately  2,500  feel  upstream  of  Ar- 
kansas and  Misspuri  Raihoad 
Approximately  7W  feel  downstream  of 
Double  Springs  Road  (County  Road 
27). 
Approximately  2,100  feet  upstream  of 
Rupple  Road. 

At  oonlluenoe  wUh  Mud  Creek „ 

ApprosimaMy  1.500  feel  upstream  of 

Azalsa  Drive. 
Approximately  2,400  fe^  upstream  of 
Sycamore  Strset 

Maps  are  available  lor  inspedkyt  at  the  Washington  County  Planning  Oftk»,  Four  South  Colege  Avenue,  Suite  205,  Fayetleville,  Arkansas. 
Send  comments  to  The  Honorable  Charies  A.  Johnson,  Washington  County  Judge,  280  North  College  Avenue,  Fayettevile,  Arkansas  72701 
Ma«)s  are  available  tor  inspectton  at  113  West  Mountain.  FayetteviHe.  Arkansas. 

Send  comments  to  The  Honorable  Fred  Hanna,  Mayor,  City  of  Fayettevile.  113  West  Mountain,  FayetteviHe.  Arkansas  72701. 
M(w>s  are  avaiWile  tor  inapectton  at  2904  Main  Drive.  Johnson.  Arkansas. 
Send  commerrts  to  The  Honorable  Richard  Long.  Mayor,  City  of  Johnson,  P.O.  Box  563,  Johnson.  Arkansas  .72741. 


Location 


Depth  in  feet  above 

ground.  •Elevation  in  feet 

(NGVD) 


Existing 


None 


•1.232 
•1320 

•1.438 


Modified 


•1,223 


•1.221 
•1.2S2 

•1.173 


•1J247 

•1.226 
•1.316 

•1.443 


Louistana 


{CHy 


Mapa  are  avaMble  tor 
Send  commsr4s  to  The 


Ponchatoula  Creek Upstream  of  IMnois  Central  Gulf  RaMroad 

bridge. 

Approximately  4,00  feet  upstream  of  Yel- 
tow  Water  Diveraton  Canal. 

at  the  CHy  of  Hammond  City  Hal,  310  East  Charies,  Hammond.  Louisiana. 

Ruasel  DePauto.  Mayor.  CHy  of  Hammond.  310  East  Charies.  Hammond.  Louisiana 


•45 


None 


•45 
•46 


Ponchatouta  (CHy) 
Tangipahoa  Parish 


Ponchaloute  Creek At  U.S.  Highway  51  

Approximately  6.200  feet  upstream  of 
U.S.  Highway  51  bridge. 

we  avaiabte  for  inspedton  at  125  West  Htekory.  Ponchatoula.  Louisiana. 


None 


•17 
•21 


Send  oomments  to  The  Honorabto  Julian  Dufreche.  Mayor.  City  of  Ponchatoula,  125  West  Htokory,  Ponchatoula.  Louisiana  70454. 

Ponchaloute  Creek  — 

Upstream  of  U.S.  Highway  51  bridge  

none 

•17 

(Uninoorporated 

Araas). 

. 

Upstream  of  New  Qenessee  Ftoad 

None 

•57 

Yelow  Water  River  Canal 

Downstream  of  U.S.  Highway  190  bridge 

•40 

•38 

Approximately   1.600  feet  upsfream  of 

•47 

•46 

Wanl  Una  Road. 

M^ia  «•  avaiWito  tor  inspedton  at  48589  Highway  51,  Ttekfaw.  Louistena. 


Sertd  oommente  to  The  htonorabto  Qordoi 

rt  Burgess,  Tangipahoa  ParisI 

h  Presktent,  P.O.  Box  215,  Amite.  Louisiana 

70422. 

New  Mexico  

Portatos  (CHy  Roo- 
sevaR  County. 

(3tabe  DHch 

Approximately  586  feet  downstream  of 
confluence  of  17th  and  18th  Streets 
shalow  floodkig. 

At  bonlusnca  of  I7lh  and  I8lh  Sheets 
shalow  ioodng. 

At  confluence  wilh  Qlobe  Dilch 

None 

•3.995 
•3.996 

None 

♦3.998 

ITtti  «id  18lh  Streets 

43.909 
43.999 

At  downstream  akte  of  Buriington  North- 
em  Railroad. 

Through  UnivwiNy  and 
DowrMown  Area. 

44.009 

Mapa  are 
Send 


tor 

to  The 


at  the  CHy  of  Portales.  100  West  First.  Portales.  New  Mextoa 
Don  Davis.  Mayor.  CHy  of  Portates.  101  South  Main  Street  Portatos.  New  Mexico  8813a 


Texas 


Victoria  (CHy)  Vic- 
toria County. 


Whispering  Cieek 


Just  upstream  of  John  Slocfcteuer  Drive 
Just  downstream  of  Loop  463 


•106 
•116 


•108 
•114 
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State 

CHyAown/county 

Location 

Depth  in  feet  above 

ground.  •Etovalton  in  feel 

(NGVD) 

Existing 

Moijlioci 

Approximately  3.640   feet   upstream  of 
Loop  463. 

•119 

•118 

Maf»  are  avaiUbte  tor  inspectton  at  the  CHy  of  Vtotoria  CHy  Hal.  700  Main  Center,  Suite  115.  Vctoria.  Texas. 
Send  comments  to  The  Honorabte  Gary  Mkkfleton.  Mayor.  CHy  of  Vtotoria.  P.O.  Box  1758.  Vctoria.  Texas  77902. 


(Catalog  of  Federal  Domestic  Assistance  No. 
83.100,  "Flood  Insurance.") 
Dated:  October  26, 1998. 
Michael  J.  Anatrang. 
Associate  Director  fm- Mitigation. 
(PR  Doc.  98-29134  Filed  10-2»-98:  8:45  am] 
BNAMQ  OOOC  Sns-S4-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Office  of  the  Secretary 

Office  of  Inspector  Qeneinai 

45CFRPart61 
niN0991-AA9e 

Health  Care  FrMid  and  AtMiae  Data 
CoUaeHon  ProgrMii:  Reporting  of  Hnal 
Adverae  AcUona 

AGENCY:  Office  of  Inspector  General 

(OIG).  HHS. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  proposed  rule  would 
establish  a  new  45  CFR  part  61  to 
implement  the  statutory  requirements  of 
section  1 128E  of  the  Social  Security  Act. 
as  added  by  section  221(a)  of  the  Health 
Insurance  Portability  and 
Accountability  Act  (HIPAA)  of  1996. 
Section  221(a)  of  HIPAA  specifically 
directed  the  Secretary  to  establish  a 
national  health  care  fraud  and  abuse 
data  collection  program  for  the  reporting 
and  disclosing  of  certain  final  adverse 
actions  taken  against  health  care 
providers,  suppliers,  or  practitioners, 
and  maintain  a  data  base  of  final 
adverse  actions  taken  against  health  care 
providers,  suppliers  and  practitioners. 

DATES:  To  assure  consideration,  public 
comments  must  be  delivered  to  the 
address  provided  below  by  no  later  than 
5  p.m.  on  December  29. 1998. 
ADDRESSES:  Please  mail  or  deliver  your 
written  comments  to  the  following 
address:  Health  Resources  and  Services 
Administration.  Bureau  of  Health 
Professions.  Division  of  (Quality 
Assurance.  Room  8A-55,  Attention: 
OI&-4&-P.  5600  Fishers  Lane. 
Rockville.  Maryland  20857. 


Because  of  staffing  and  resource 
limitations,  we  cannot  accept  comments 
by  facsimile  (FAX)  transmissitm.  In 
commenting,  please  reCer  to  file  code 
OIG-46-P. 

FOR  RIITTHER  MFORMAT10N  CONTACT: 
Thomas  C  Croft.  (301)  443-2300. 
Director,  Division  of  Quality  Assurance/ 
BHPr/HRSA. 
8UPPI.EMENTARY  aiFORMATION: 

I.  Background 

The  National  Practitioner  Data  Bank 

The  National  Practitioner  Data  Bank 
(NPDB)  was  established  under  the 
Health  Care  Quality  Improvement  Act 
(HCQLA)  of  1986.  as  amended  (42  U.S.C. 
11101).  The  NPDB  contains  adverse 
licensure  action  reports  on  physician 
and  dentists  (including  revocations, 
suspensions,  reprimands,  censures, 
probations  and  surrenders  for  quality 
purposes);  adverse  clinical  privilege 
actions  against  physicians  and  dentists; 
adverse  professioiud  society 
membership  actions  against  physicians 
and  dentists;  and  medical  malpractice 
payments  made  on  all  health  care 
practitioners.  Ooups  that  have  access  to 
this  data  system  include  hospitals,  other 
health  care  entities  that  conduct  peer 
review  and  provide  or  arrange  for  care. 
State  Boards  of  Medical  or  Dental 
examiners  and  other  health  care 
practitioner  State  boards.  Individual 
practitioners  are  able  to  self-query.  The 
reporting  of  information  under  the 
NPDB  is  limited  to  medical  malpractice 
payers.  State  licensing  medical  boards 
and  dental  examiners,  professional 
societies  with  formal  peer  review  and 
hospitals  and  health  care  entities. 

Establishment  of  the  Healthcare 
Integrity  and  Protection  Data  Bank 

The  Health  Insurance  Portability  and 
Accountability  Act  (HIPAA)  of  1996, 
Public  Law  104-191.  requires  the 
Secretary,  acting  through  the  Office  of 
Inspector  General  (OIG)  and  the  United 
States  Attorney  General,  to  establish  a 
new  health  care  fiaud  and  abuse  control 
program  to  combat  health  care  fraud  and 
abuse  (see  section  1128C  of  the  Act,  as 
enacted  by  section  201(a)  of  HIPAA). 
Among  the  major  steps  in  this  program 


is  the  establishment  of  a  national  data 
bank  to  receive  and  disclose  certain 
final  adverse  actiaos  against  health  care 
providers,  suppliers,  or  practitioners 
(see  section  1128C(a)(l)(E)  of  the  Act). 
The  data  bank  is  specifically  provided 
for  by  section  1128E  of  the  Act  (added 
by  section  221(a)  of  HIPAA).  which 
directs  the  Secietary  to  maintain  a  data 
base  of  such  final  adverse  acticms.  Final 
adverse  actions  include:  (1)  civil 
judgments  against  a  health  care 
provider,  supplier,  or  practitioner  in 
Federal  or  State  court  related  to  the 
delivery  of  a  health  care  item  or  service; 
(2)  Federal  ot  State  criminal  oonvictioas 
against  a  health  care  provider,  supplier, 
or  practitioner  related  to  the  delivery  of 
a  health  care  item  or  service;  (3)  actions 
by  Federal  or  State  agencies  responsible 
for  the  licensing  and  certification  of 
health  care  providers,  suppliers,  or 
practitioners;  (4)  exclusion  of  a  health 
care  provider,  supplier,  or  practitioim 
from  participation  in  Federal  or  State 
health  care  programs;  and  (5)  any  other 
adjudicated  actiaos  or  decisions  that  the 
Secretary  establishes  by  regulations. 
Settlements  in  which  no  findings  or 
admissions  of  liability  have  been  made 
will  be  excluded  from  reporting. 
However,  any  final  adverse  action  that 
emanates  from  such  settlements  and 
consent  judgments,  and  that  would 
otherwise  be  reportable  under  the 
statute,  is  to  be  repented  to  the  data 
bank.  Final  adverse  actions  are  to  be 
reported,  regardless  of  whether  such 
actions  are  being  appealed  by  the 
subject  of  the  report  (see  section 
1128E(b)(2)(C)  of  the  Act).  Groups  that 
have  access  to  this  new  data  baiik 
system  include  Federal  and  State 
government  agencies:  health  plans;  and 
self  queries  from  health  care  suppUers. 
providers  and  practitioners.  Reporting  is 
limited  to  the  same  groups  that  have 
access  to  the  information. 

llie  range  of  reportable  final  adverse 
actions  specified  in  the  statute  clearly 
indicates  that  Congress  intended  a  broad 
interpretation  of  the  terms  "health  care 
fraud  and  abuse."  For  purposes  of  the 
statute,  we  believe  all  reportable  final 
adverse  actions  include  actions  related 
to  provider,  suppUer  and  practitioner 
practices  that  are  inconsistent  with 
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accepted  sound  fiscal,  business  or 
medical  practices,  directly  or  indirectly, 
resulting  in:  (1)  unnecessary  costs  to  the 
program:  (2)  improper  payment;  (3) 
services  that  {ail  to  meet  professionally 
recognized  standards  of  care  or  that  are 
medically  unnecessary:  or  (4)  adverse 
patient  outcomes,  failure  to  provide 
covered  or  needed  care  in  violation  of 
contractual  arrangements,  or  delays  in 
diagnosis  or  treatment.  The  statute  also 
requires  the  Secretary  to  implement  the 
national  health  care  firaud  and  abuse 
data  collection  program  in  such  a 
manner  as  to  avoid  duplication  with  the 
reporting  requirements  established  for 
the  NPDB.  This  proposed  rulemaking  is 
intended  to  establish  such  a  fraud  and 
abuse  data  bank,  to  be  knoMm  as  the 
Healthcare  Integrity  and  Protection  Data 
Bank(HIPro). 

Coordination  and  Distinctions  Between 
the  HIPDB  and  the  NPDB 

With  regard  to  the  importation  of 
State  licensing  board  actions  reported  to 
the  NPDB  prior  to  the  enactment  of 
HIPAA.  we  intend  to  include  in  the 
HIPDB  only  such  NPDB  information 
about  licensing  actions  which  were 
efiective  on  or  alter  August  21. 1996.  In 
accordance  with  the  statute,  the  reporter 
responsible  for  reptwting  adverse  actions 
to  the  HIPDB  and  the  NPDB  will  only 
be  asked  to  sulnnit  the  report  one  time. 
The  sjrstem  is  being  designed  to  sort  the 
approi»iate  actions  into  the  HIPDB. 
NPDB.  or  both.  The  system  is  being 
configured  to  account  for  the  statutory 
difiBranoes  in  the  type  of  actions  and 
groups  eligible  to  query  the  two  data 


The  NPDB  does  not  collect 
infonnatian  on  Federal  criminal 
convictions  and  medicare  and  Medicaid 
exclusions,  except  to  the  extent  that 
they  lead  to  State  licensing  board, 
medical  malpractice  payment  or 
privilege  restriction  actions.  Further, 
while  civil  judgments  included  in  the 
NPDB  would  be  those  that  resulted  in 
malpractice  payments,  the  HIPDB 
explicitly  does  not  include  medical 
malpractice  civil  judgments.  As  a  result, 
these  items  ivill  not  be  part  of  the  NPDB 
daU  to  be  imparted  into  the  HIPDB. 

Data  Element*  To  Be  Reported  to  the 
HIPDB 

Section  1128E(b)(2)  of  the  Act  dtes  a 
number  of  raquirad  elements  or  types  of 
data  that  must  be  reported  to  the  HIPDB. 
These  elements  include:  (1)  the  name  of 
the  individual  or  entity;  (2)  a  taxpayer 
identification  number,  (3)  the  name  of 
any  affiliated  or  associated  health  care 
entity;  (4)  the  nature  of  the  final  adverse 
action,  and  w^wther  the  action  is  on 
appeal:  (5)  a  deeaiption  of  the  acts  or 


omissions,  and  injiiries.  upon  which  a 
final  adverse  action  is  based;  and  (6)  any 
other  additional  information  deemed 
appropriate  by  the  Secretary. 

Witn  respect  to  this  last  element,  we 
are  exercising  this  discretion  and  are 
proposing  to  add  additional  reportable 
data  elements.  The  additional  elements 
reflect  much  of  the  information  that  is 
already  routinely  collected  by  the 
Federal  and  State  reporting  agencies. 
Therefore,  in  adding  these  elements,  the 
Secretary  beUeves  this  does  not  impose 
any  additional  burden  on  State 
government  agencies  and  health  plans. 
Furthermore,  the  Secretary  is  protecting 
health  care  providers,  suppliers  and 
practitioners  fnaa  being  erroneously 
identified  without  imposing  additional 
gathering  burdens  on  repcwters  of 
information.  The  addition  of  this 
information  also  will  serve  to:  (1) 
recognize  the  multiple  purposes  to 
whidi  eligible  users  will  apply  the  data, 
such  as  Ucensing  decisions  by 
professional  licensing  boards, 
credentialing  and  contracting  decisions 
by  health  pluu,  and  investigation  by 
law  enforcement  agencies,  investigative 
units  and  health  plan  special 
investigative  units  of  health  care  fraud 
perpetrators  and  schemes;  (2)  mairitniKw 
the  accuracy  of  a  match  between  the 
names  of  queried  practitioners, 
providera.  or  suppUera  and  existing 
reports  in  the  HIPDB:  (3)  provide  access 
to  information  about  health  care  &«ud 
and  abuse  activities  nationwide  by 
promoting  efficient  coordination  of 
investigative  efforts  among  insuren  and 
law  ennucement  agencies:  (4)  support 
the  intent  of  the  statute  to  address  issues 
related  to  fraud  and  abuse,  including 
quality  of  health  care  and  patient  safety; 
and  (5)  prevent  the  erroneous  reporting 
and  identifying  of  health  care  providers, 
suppliers  and  practiticmms.  Through 
this  proposed  rulemaking,  we  are 
specifically  seeking  the  views  of  Federal 
and  State  officials  and  of  health  plans 
about  whether  the  proposed  information 
collection  requirements  will  be 
necessary  for  the  proper  performance  o^ 
the  HIPDB  system.  In  addition,  we  are 
soliciting  comments  as  to  whether  the 
proposed  data  elements  set  forth  in  this 
rule  will  be  useful  in  preventing  fraud 
and  abuse  and  in  improving  the  quality 
of  patient  care. 

Immunity  Provisions  Under  the  HIPDB 

Immunity  provisions  in  section 
1 128E(e)  of  the  Act  protect  individuals 
and  entities  &t>m  being  held  Uable  in 
dvil  actions  for  reports  made  to  the 
HIPDB  unless  they  have  knowledge  of 
the  falsity  of  the  information  contained 
in  the  rep<»1.  The  statute  provides 
similar  immunity  to  the  Department  in 


maintaining  the  HIPDB.  We  are 
interpreting  the  term  "knowledge  of 
falsity"  to  require  actual  knowledge  of 
falsity  by  the  submitting  entity. 

IL  Proviskms  of  die  Propoeed  Role 

These  proposed  regulations  would 
implement  the  requirements  for 
reporting  of  specinc  data  elements  to, 
and  procedures  for  obtaining 
information  from,  the  HIPDB  (and  are 
applicable  to  Federal  and  State 
government  agencies  and  health  plans). 
Set  forth  below  is  a  brief  description  of 
the  major  provisions  of  the  proposed 
rule,  including,  among  other  things, 
proposed  definitions  tor  certain  terms 
associated  with  the  HIPDB,  a  discussion 
of  the  specific  reporting  requirements 
and  when  such  information  must  be 
reported,  the  fees  applicable  to  requests 
for  information,  the  issues  of  the 
confidentiality  of  information,  and  how 
to  dispute  the  accuracy  of  information 
in  the  HIPDB. 

1.  Definitions 

These  proposed  regulations  would 
expand  on  previous  regulatory 
definitions  and  clarify  aspects  of 
definitions  set  forth  in  the  statute. 
Congress  intended  that  the  KSPOB  play 
a  significant  role  in  reducing  public  and 
private  health  care  expoiditures  that 
result  in  health  care  fraud  and  abuse,  by 
alerting  system  users  to  previous 
relevant  adverse  actions.  Therefore,  we 
beUeve  that  the  reportable  range  of 
activities  and  the  individuab  and 
entities  that  engage  in  them  should  as 
broadly  as  possible  capture  the  portion 
of  expenditures  lost  each  year  to  fivud 
and  abuse.  Towards  this  end,  this 
proposed  rule  sets  forth  definitions  for 
certain  terms  that  may  appear  more 
expansive  than  some  previous 
regulatory  definitions.  One  such 
example  would  include  the  definitions 
of  health  care  provider  and  supplier. 
While  definitions  of  these  terms  existed 
in  other  Departmental  regulations,  we 
believe  it  is  significant  that  Congress 
chose  not  to  use  those  definitions.  In 
fact,  earlier  versions  of  section  1128E  of 
the  Act  contained  some  of  these 
previous  definitions,  but  deleted  them 
from  the  final  statute.  The  absence  of 
these  references  strongly  suggests  that 
Congress  intended  that  these  terms  be 
developed  based  on  the  breadth  of 
health  care  expenditiires  in  mind  when 
applied  to  the  HIPDB  program.  We 
believe  these  expanded  definitions  are 
fully  consistent  with  congressional 
intent  and  accurately  reflect  the  range  of 
subjects  and  activities  currently 
considered  by  government  agencies  and 
health  plans  in  frvud  and  abuse 
prevention  effi>rts.  This  proposed  rule 
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also,  in  certain  instances,  clarifies 
existing  statutory  definitions.  These 
clarifications  merely  provide  additional 
examples  of  the  scope  of  the  definitions, 
but  do  not  go  beyond  the  range  that 
Congress  intended. 

As  a  result,  in  $  61.3  of  these 
regulations,  we  are  proposing  the 
incltision  of  the  following  definition  of 
terms — 

A.  Affiliated  or  Associated 

The  term  "affiliated  or  associated" 
would  include,  but  would  not  be 
limited  to,  health  care  entities  such  as 
organizations,  associations, 
corporations,  or  partnerships  that  are 
affiliated  or  associated  with  a  subject  of 
a  final  adverse  action.  It  also  would 
include  a  professional  corporation  m 
other  business  entity  composed  of  a 
single  individual.  For  example,  if  the 
subject  is  an  individual,  the  affiliated  or 
associated  health  care  entities  would 
include,  among  other  things,  the 
subject's  employer,  businesses  owned  or 
managed  by  the  subject,  partnerships, 
memberships  in  heidth  maintenance 
organizations  or  health  care  netvrorks, 
or  institutions  granting  the  subject 
clinical  privileges.  If  the  subject  is  an 
entity,  its  affiliated  or  associated  entities 
would  include  parent  corporations, 
Subsidiaries,  and  joint  ventures,  among 
other  things.  We  believe  that  this 
definition  supports  congressional  intent 
to  enable  authorized  usere  who  are 
■conducting  fraud  and  abuse 
investigations  to  identify  other  business 
affiliations  through  which  the  subject 
may  have  committed  other  acts  of 
wrongdoing  and  to  aid  with  subject 
identification.  Inclusion  of  an  entity  in 
this  category  by  a  reporter  would  in  no 
way  imply  that  the  entity  was  a  party  to 
the  act(s)  or  omission(s)  that  led  to  a 
reportable  final  adverse  action. 

B.  Government  Agency 

The  definition  of  the  term 
"government  agency"  is  set  forth  in 
accordance  wi&  section  1128E(g)(3)  of 
the  Act.  and  would  serve  to  set  out  the 
range  of  government  agencies  that  are 
required  to  report  to,  and  authorized  to 
receive  information  from,  the  HIPDB. 
For  purposes  of  these  regulations,  the 
term  "government  agency"  would 
include,  but  would  not  be  limited  to:  (1) 
the  Department  of  Justice;  (2)  the 
Department  of  Health  and  Human 
Services;  (3)  any  other  Federal  or  State 
agency  that  either  administers  or 
provides  payment  for  the  delivery  of 
health  care  services  ( including,  but  not 
limited  to,  the  Department  of  Defense  ' 
and  the  Department  of  Veterans  Affairs); 
(4)  State  law  enforcemmit  agencies;  (5) 
State  Medicaid  Fraud  Control  Units;  and 


(6)  other  Federal  or  State  agencies 
responsible  for  the  licensing  and 
certification  of  health  care  providers, 
suppliers,  or  licensed  health  care 
practitioners.  Examples  of  such  State 
agencies  include  Departments  of 
Professional  Regulation,  Health.  Social 
Services  (including  State  Survey  and 
Certification  and  Medicaid  Single  State 
agencies).  Commerce,  and  Insurance. 

We  believe  there  are  two  key  aspects 
each  State  may  need  to  consider  with 
respect  to  the  data:  who  mil  report  such 
information  and  how  the  information 
will  be  reported  to  the  data  bank.  First, 
with  respect  to  who  is  to  report,  we 
invite  comments  from  States  delineating 
specific  agencies  that  are  responsible  for 
the  licensing  and  certification  of  health 
care  providen,  supphers  and 
practitionere  that  trill  be  subject  to  the 
section  1128E  refKirting  requirements. 
In  addition,  we  invite  cmnments 
identifying  the  specific  State  law 
enforconent  agencies  that  will  be 
responsible  for  reporting  to  the  HIPDB. 

Second,  we  also  recognize  the  States' 
prerogative  in  determining  the  manner 
in  which  they  will  report  For  example, 
one  option  may  be  that  States  may  elect 
to  have  one  centralized  point  for 
reporting,  or  elect  to  have  multiple 
agencies  (including,  at  their  option, 
mimicipalities,  county  agencies  and 
local  law  enforcement  agencies  such  as 
District  and  County  attorneys  )  report 
independentiy  to  the  HIPDB.  Another 
option  for  reducing  the  reporting  burden 
of  State  licensing  and  certification 
boards  would  be  to  have  their  respective 
professional  organizations  serve  as  their 
authorized  agents  for  reporting  to  the 
HIPDB.  It  has  hem  brot^t  to  our 
attenti(»  that  similar  data  reports  are 
being  provided  to  the  professional 
organizations.  The  ability  to  report  the 
same  information  one  time  through  a 
designated  authorized  agent  would 
streamline  State  reporting.  We  beUeve 
this  would  be  an  acceptable  option  for 
meeting  reporting  obligations  of  State 
boards  and  is  raised  for  considereticm 
w^en  meeting  their  reporting 
obUgations  to  the  HIPDB.  We  invite 
conunents  from  each  State  regarding  the 
manner  in  which  it  intmds  to  report  to 
the  HIPDB. 

C.  Health  Care  Provider  and  Health  Care 
Supplier 

The  statute  does  not  define  the  terms 
"health  care  provider"  and  "health  care 
supplier"  for  purposes  of  this  data  bank. 
Since  there  is  considerable  overlap  in 
the  roles  of  practitioners,  providers  and 
suppliers  (e.g..  a  skilled  nursing  facihty 
is  an  institutional  provider,  but  also  can 
be  a  suppUer  of  health  care  items  and 
equipment),  we  believe  that  these 


well  as  the  term 
"practitioner"  defined  below — are  not 
intended  to  describe  distinct,  mutually 
exclusive  categories  nor  are  the 
examples  provided  in  this  section 
intended  to  be  exhaustive.  We  beUeve 
that  these  overlapping  roles  do  not 
necessarily  represent  the  categories  in 
which  subjects'  information  will  be 
collected,  maintained  and  disseminated 
in  the  HIPDB. 

Accordingly,  in  keeping  with 
congressional  intent  that  the 
Department  coordinate  this  program 
closely  with  the  NPDB.  we  would  define 
the  term  "health  care  provider"  to  mean 
(1)  a  provider  of  services  as  defined  in 
section  1861(u)  of  the  Act:  (2)  any 
health  care  mtity  (including  a  health 
maintenance  organization  (HMO), 
preferred  provider  organizaticxi, 
ambulatory  care  clinic  and  group 
medical  practice)  that  provides  health 
care  services  and  follows  a  formal  peer 
review  process  for  the  purpose  of 
furthering  qiudity  health  care;  and  (3) 
and  any  other  health  care  entity  that, 
directiy  or  through  contracts,  provides 
health  care  services.  That  definition 
encompasses  institutional  providers 
such  as  hospitals,  home  health  care 
agencies,  skilled  nursing  facilities,  and 
onnprriiensive  outpatient  rehabilitation 
facilities. 

"Health  care  supplior"  would  be 
defined  as  a  providier  of  medical  and 
other  health  care  services,  as  described 
in  section  1861(s)  of  the  Act.  and  would 
include  Medicare  CaciUties  and 
practitionen  as  well  as  medical 

3uipment  suppliers  (including  clinical 
Mratories,  certain  Uoensed  or  certified 
health  care  practitionen,  and  supphen 
of  durable  medical  equipment).  In 
addition,  to  ensure  that  this  definition 
captures  other  entities  that  may  be  the 
subject  of  health  care  fraud 
investigations  by  the  State  ot  Federal 
Government  or  health  plans,  this  term 
would  further  include  any  individual  or 
entity,  other  than  a  provider,  wdio 
furnishes  or  provides  access  to  health 
care  services,  supplies,  items  or 
ancillary  services  (including,  but  not 
limited  to,  durable  medical  equipment 
suppliere  and  manufacturers  of  health 
care  related  items;  pharmaceutical 
suppliers  and  manufacturers:  health 
record  services,  such  as  medical,  dental 
and  other  patient  records;  health  data 
suppliers:  and  billing  and  transportation 
service  suppliers),  and  any  individual  or 

entity  under  contract  to  provide  health 

care  supplies,  items  or  andllary 
services,  and  any  group,  organization  or 
company  providing  health  benefits 
whether  directiy.  on  indirectiy  through 
insurance,  reimbursements  or 
otherwise.  The  term  "health  care 
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supplier"  also  would  include,  but 
would  not  be  limited  to,  insurance 
pnxlucers,  such  as  agents,  brokers, 
solicitors,  consultants  and  reinsurance 
intennediaries;  insurance  companies: 
self-insured  employers;  and  health  care 
purchasing  groups  or  entities. 

This  definition  of  "health  care 
supplier"  reflects  congressional  intent 
that  the  Government  not  pay  for  items 
and  services  of  untrustworthy 
individuals  and  entities,  regardless  of 
whether  the  individual  or  entity  is  paid 
by  the  programs  directly  or  whether  the 
items  and  services  are  reimbursed 
indirectly  through  claims  of  a  direct 
provider.  Individuals  and  entities  that 
provide  stjch  indirect  services  have  a 
significant  impact  on  the  cost  and 
quality  of  health  care,  and  have  been  the 
subject  of  final  adverse  actions  related 
to  health  care  fraud  and  abuse. 

D.  Health  Plan 

The  definition  of  the  term  "health 
plan"  in  section  1128E  of  the  Act  is  not 
meant  to  be  exclusive  or  exhaustive. 
Rather,  by  using  the  v/otd  "includes." 
the  statutory  definition  contemplates 
that  additional  entities  may  be 
recognized  as  "health  plans"  if  they 
meet  the  basic  definition  of  "providing 
health  benefits."  Thus,  health  plans  may 
include  those  plans  funded  by  Federal 
and  State  governments,  including 
Medicare,  Medicaid,  the  Department  of 
Defense,  the  Department  of  Veterans 
Afiisirs.  the  Federal  Employees  Health 
benefits  Plan  of  the  Office  of  Personnel 
Management,  and  the  Bureau  of  Indian 
AflJairs  programs.  Under  these 
regulations,  the  term  "health  plan" 
would  be  defined  as  a  plan,  program  or 
organization  that  provides  health 
benefits,  whether  directly  or  through 
insurance,  reimbursement  or  otherwise. 
The  term  would  include,  but  would  not 
be  limited  to:  (1)  a  policy  of  health 
insurance;  (2)  a  contract  of  a  service 
benefit  organization;  (3)  a  membership 
agreement  with  an  HMO  or  other 
prepaid  health  plan:  (4)  a  plan,  program 
or  agreement  established,  maintained  or 
made  available  by  an  employer  or  group 
of  employers,  a  practitioner,  provider  or 
supplier  group,  third-party 
administrator,  integrated  health  care 
delivery  system,  employee  welfare 
association,  public  service  group  or 
organization,  or  professional 
association;  and  (5)  an  insurance 
company,  insurance  service,  self- 
insured  employer  or  insurance 
organization  which  is  licensed  to  engage 
in  the  business  of  selling  health  care 
insiirance  in  a  State  and  which  is 
subject  to  State  law  which  regulates 
health  insurance.  We  have  added  the 
word  "organization"  to  the  description 


of  the  term  "health  plan"  since  health 
plans  are  generally  oCfored  by 
organizations,  and  %ve  believe  that 
Congress  intended  those  organizations 
to  be  users  of  the  HIPDB.  In  addition, 
credential  reviews  and  fraud 
investigations  are  often  conducted  at  the 
corporate  level  by  organizations  offering 
and  managing  managed  care  plans  or 
other  health  benefit  plans  or  services. 

We  also  are  induoing  in  this 
definition  additional  examples  of  other 
health  plans  which  reflect  both  the  wide 
variety  of  health  benefit  plans  that  are 
currently  offered  and  the  wide  range  of 
organizations  that  provide  them.  Inese 
examples  include  employers  or  other 
organizations  that  provide  health  care 
benefits  for  their  employees  or 
members,  provider/supplier/practitioner 
groups  that  offer  healtn  care  benefit 
plans  under  contract  with  an 
organization,  and  organizations  that  sell 
health  care  insurance.  We  invite  public 
comment  on  the  inclusion  of  additional 
examples  in  this  listing  for  purposes  of 
clarification  and  guiduioe. 

In  addition,  to  more  clearly  define 
this  term,  we  are  including  two 
clarifying  phrases  in  the  regulatory 
definition.  First,  we  would  add  the 
word  "reimbursement"  to  the 
description  of  the  methods  by  which 
health  plans  provide  benefits.  For 
example,  some  employers  directly 
reimburse  employees  for  their  health 
care  expenditures  through  a  voucher 
system.  We  also  propose  including  the 
phrase  "but  is  not  limited  to"  to  the 
description  of  types  of  arrangements 
included  in  the  definition.  We  believe 
that  this  clarification  of  the  statutory 
language  is  important  to  ensure  that,  as 
arrangements  and  mechanisms  used  by 
health  plans  to  provide  health  care 
benefits  evolve,  they  will  not  be 
excluded  by  the  language  in  the 
definition. 

E.  Licensed  Health  Care  Practitioner, 
Licensed  Practitioner,  and  Practitioner 

While  section  1128E  of  the  Act  refers 
to  the  terms  health  care  "provider, 
practitioner  or  supplier"  as  the  subject 
of  reports  to  the  HO'DB,  the  statute  only 
provides  a  definition  of  "practitioner." 
We  are  proposing  to  define 
"practitioner"  consistent  with  section 
1128E(g)(2)  of  the  Act.  As  a  result,  for 
purposes  of  these  regulations,  with 
respect  to  a  State,  a  "licensed  health 
care  practitioner,"  a  "licensed 
practitioner"  or  "practitioner"  would 
mean  an  individual  who  is  licensed  or 
otherwise  authorized  by  the  State  to 
provide  health  care  services  (or  any 
individual  who,  without  authority, 
holds  himself  or  herself  but  to  be  so 
licensed  or  authorized).  This  definition 


includes,  but  is  not  limited  to. 
ph]rsicians.  nurses,  chiropractors, 
podiatrists,  emergency  medical 
technicians.  ph3frical  therapists, 
pharmacists.  rHniral  psychologists, 
acupuncturists,  dieticians,  aides,  and 
licensed  or  certified  alternative 
medicine  practitioners  such  as 
homeopaths  and  naturopaths. 

F.  Other  Adjudicated  Actions  or 
Decisions 

We  are  including  a  definition  to 
clarify  the  types  of  "other  adjudicated 
actions  or  decisions"  that  Congress 
authorized  the  Department  to  collect 
under  section  1128E(g)(A)(v)  of  the  Act. 
We  believe  that  this  term  ^oidd 
encompass  actitms  that  are  consistent 
with  the  characteristics  of  the  specific 
final  adverse  actions  already  listed  in 
the  statute.  Accordingly,  the  term  "other 
adjudicated  actions  or  decisions"  would 
refer  to  an  official  action  taken  by  a 
Federal  or  State  governmental  agency  or 
health  plan  against  a  health  care 
provider,  supplier,  or  practitioner  based 
on  acts  or  omissions  that  affect,  or  could 
significantly  affect,  the  delivery  of  a 
health  care  item  or  service.  For  example, 
an  official  action  taken  by  a  Federal  or 
State  governmental  agency  includes,  but 
is  not  limited  to.  a  personnel-related 
action  such  as  suspensions  without  pay, 
reductions  in  pay,  reductions  in  grade, 
terminations  or  other  comparable 
actions.  A  hallmark  of  any  valid 
adjudicated  action  or  decision  is  the 
existence  of  a  due  process  mechanism. 
In  general,  if  an  "adjudicated  action  or 
decision"  follows  an  agency's 
established  administrative  procedures 
(which  ensujne  due  process  is  available 
to  the  subject  of  the  final  adverse 
action),  it  would  qualify  as  a  reportable 
action  under  this  definition.  For  health 
plans  that  are  not  government  entities, 
an  action  taken  following  adequate 
notice  and  hearing  requirements  that 
meet  the  standards  of  due  process  set 
out  in  section  412(b)  of  the  HCQL\  (42 
U.S.C  11112(b))  also  would  qualify  as  a 
reportable  action  imder  this  definition. 
Under  section  412(b)  of  HCQIA,  the 
procedure  should  involve  provision  (or 
volimtary  waiver  by  the  subject)  of  the 
notice  of  the  prop<Med  action,  notice  of 
a  hearing,  and  conduct  of  the  hearing. 
The  fact  that  a  subject  elects  not  to  use 
the  due  process  mechanism  provided  by 
the  authority  bringing  the  action  is 
immaterial,  as  long  as  such  a  process  is 
available  to  the  subject  before  the 
adjudicated  action  or  decision  is  made 
final. 

In  these  regulations,  the  word 
"adjudicated"  is  not  viewed  as  a 
restriction  that  limits  these  actions  only 
to  those  resulting  from  a  govenunental 
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judicial  process.  Rather,  the  word 
implies  that  in  order  for  an  action  or 
decision  to  be  reportable  it  must  adhere 
to  basic  guidelines  of  due  process. 
Examples  of  "other  adjudicated  actions 
or  decisions"  include  administrative 
agency  sanctions  and  clinical  privilege 
actions. 

We  believe  that  any  final  adverse 
action  included  in  accordance  with  this 
language  must  be  final,  have  been 
subject  to  adjudication,  and  be  related  to 
delivery  of  a  health  care  item  or  service. 
We  also  believe  that  the  inclusion  of 
actions  taken  against  a  practitioner's 
clinical  privileges,  including  those 
taken  by  health  plans,  should  be 
includcKl  if  they  meet  the  above  tests. 
Discussions  with  health  plan 
representatives,  and  examination  of 
reporting  patterns  by  health  plans  to  the 
NPDB,  indicate  that  health  plans  do  take 
final  actions  against  a  practitioner's 
clinical  privileges  which  meet  these 
three  criteria.  It  should  be  noted  that 
final  adverse  actions  taken  against 
clinical  privileges  must  result  from  acts 
of  commission  or  omission  related  to 
professional  competence  or  professional 
conduct.  Matters  unrelated  to  the 
professional  competence  or  professional 
conduct  of  a  health  care  practitioner 
resulting  in  a  final  adverse  action 
against  clinical  privileges  should  not  be 
reported  to  the  HIPDB.  We  believe  that 
in  the  absence  of  statutory  language 
regarding  the  definition  of 
"adjudicated."  this  interpretation 
recognizes  the  evolving  mechanisms  by 
which  final  adverse  actions  are  taken  by 
reporting  entities,  such  as  State  agencies 
and  health  plans,  to  protect  the  public 
against  health  care  fr^ud  and  abuse. 
Moreover,  it  recognizes  the  substantial 
shift  in  care  from  inpatient  facilities  to 
the  outpatient  arena  and  the 
concomitant  shift  in  the  meaning  of 
"clinical  privileges"  from  that 
associated  with  inpatient  care,  to  that 
associated  with  outpatient  care, 
especially  in  the  managsd  care  setting. 

In  addition  to  proposing  these 
definitions  in  -§  61.3,  we  idso  have 
contemplated  including  a  definition  for 
the  term  "health  care  abuse."  The 
statute  does  not  define  this  term,  and  we 
are  electing  not  to  define  the  term  at  this 
time.  The  range  of  reportable  final 
adverse  actions  specified  in  the  statute 
suggests  that  the  Congress  intended  a 
broad  interpretation  of  "health  care 
abuse."  There  is  wide  variation  in  the 
term's  meaning  within  the  law 
enforcement  and  health  care 
communities.  For  the  purposes  of  this 
statute,  we  believe  "health  care  abuse" 
relates  to  provider,  supplier  and 
practitioner  practices  that  are 
inconsistent  with  accepted  soimd  fiscal. 


business  or  medical  practices  which 
directly  or  indirectiy  may  result  in  (1) 
unnecessary  costs  to  the  program;  (2) 
improper  payment;  (3)  services  that  fail 
to  meet  professionally  recognized 
standards  of  care  or  are  medically 
unnecessary;  or  (4)  services  that  directiy 
or  indirectly  result  in  adverse  patient 
outcomes  or  delays  in  appropriate 
diagnosis  or  treatment.  We  believe 
health  care  abuse  also  would  include 
verbal,  sexual,  physical  or  mental  abuse, 
corporal  punishment,  involuntary 
seclusion  or  patient  neglect,  or 
misappropriation  of  patient  property  or 
funds.  We  specifically  invite  comments 
on  whether  a  definition  of  the  term 
"health  care  abuse"  should  be  included 
in  the  regulations  and,  if  so,  what 
definition  would  most  clearly  capture 
the  range  of  reportable  final  adverse 
actions  specified  by  Congress. 
For  health  plans  that  are  not 
government  entities,  an  action  taken 
following  adequate  notice  and  hearing 
requirements  that  meet  the  standards  of 
due  process  set  out  in  section  412(b)  of 
the  HCQIA  also  would  qualify  as  a 
reportable  action  under  this  definition. 
Under  section  412(b)  of  the  HCQIA,  the 
procedure  should  involve  provision  (or 
voluntary  wiaiver  by  the  subject)  of 
notice  of  the  prop<»ed  action,  notice  of 
a  hearing  and  conduct  of  the  hearing. 

2.  When  Information  Must  be  Reported 

The  statute  requires  that  Federal  and 
State  government  agencies  and  health 
plans  report  final  adverse  actions 
"regularly  but  not  less  often  than 
monthly."  Because  an  exclusion  or 
licensing  action  may  be  effectuated  at  a 
later  date  than  when  the  action  is 
actually  taken,  we  are  proposing  giving 
maximum  flexibility  to  agencies  in 
reporting  final  adverse  actions  in  a 
timely  manner.  According,  we  are 
proposing  in  §61.5  that  information  be 
submitted  to  the  HIPDB  within  30 
calendar  days  from  (1)  the  date  the  final 
adverse  action  was  taken,  (2)  the  date 
when  the  reporting  entity  became  aware 
of  the  final  adverse  action,  or  (3)  by  the 
close  of  the  entity's  next  monthly 
reporting  cycle,  whichever  is  later.  To 
capture  any  difiering  dates,  the  date  of 
the  final  adverse  action  was  taken,  its 
effective  date  and  duration  would  all  be 
contained  in  the  information  reported  to 
the  HIPDB  to  be  set  forth  in  our 
discussion  of  the  specific  reporting 
requirements  in  proposed  §§61.7,  61.8, 
61.9,  61.10  and  61.11  below. 

We  acknowledge  that  reporters 
currenUy  may  not  be  able  to  provide  all 
of  the  proposed  data  elements.  We  are 
proposing  to  set  forth  in  §§61.7,  61.8, 
61.9, 61.10,  and  61.11  a  list  of 
mandatory  data  elements.  In  addition. 


in  these  sections,  we  also  would  list 
data  elonents  that  diould  be  reported  to 
the  data  bank  when  knovtrn. 

It  should  be  noted,  however,  that  the 
statute  requires  the  reporting  and 
disclosure  of  Social  Security  numbers 
and  Federal  Employer  Identification 
numbers.  Specifically,  section 
1128E(b)(2)(A)  of  tiie  Act  mandates  Uiat 
Federal  and  State  government  agencies 
and  health  care  plans  collect  and  report 
Social  Security  niunbers  and  Federal 
Employer  Identification  niunbers  for  the 
purposes  of  reporting  to  the  HITOB.  As 
a  result,  the  Secretary  intends  to  request 
Social  Security  numbers  and  Federal 
Employer  Identification  numbers  for  all 
reporters  and  queriers  requiring  expUcit 
matching  of  specific  names  to  HIPDB 
adverse  action  reports.  We  recognize  the 
possibility  that  providing  these 
identifiers  for  purposes  of  requesting 
information  may  present  a  burden  for 
some  classes  of  users.  However,  the 
collection  of  Social  Security  numbers 
and  Federal  Employer  Identification 
numbers  will  provide  a  greater 
confidence  level  in  the  system's 
matching  algorithm  of  health  care 
providers,  suppliers  and  practitioners.  It 
also  will  maximize  the  system's  ability 
to  prevent  the  erroneous  reporting  and 
disclosure  of  health  care  providers, 
suppliers  and  practitioners.  The  proper 

matching  of  individuals  baaed  cm      

personal  identifiers,  such  as  Social 
Security  numbers,  strengthens  the 
State's  ability  to  detect  individuals  who 
move  from  State  to  State  without 
disclosure  or  discovery  of  previous 
damaging  performance. 

3.  Reporting  Errors,  Omissions. 
Revisions  and  Actions  on  Appeal 

Section  1128E  (c)(2)  of  the  Act 
requires  that  each  government  agency 
and  health  plan  report  correctimis  to 
information  previously  submitted  to  the 
HIPDB  in  such  form  and  manner  as  the 
Secretary  prescribes  by  regulation. 
Accordingly,  the  HIPDB  has  been 
designed  to  comply  with  the  statutory 
requirements  and  the  Department's 
principles  of  fair  information  practice. 
In  proposed  §61.6  of  these  regulations, 
we  are^dicating  that  if  any  errors  or 
omissions  in  the  final  adverse  action  are 
discovered  after  the  information  has 
been  reported,  the  person  or  entity  that 
reported  such  information  must  send  an 
addition  or  correction  to  the  HIPDB 
within  60  calendar  days  of  the 
discovery.  Any  revision  to  the  action  or 
to  appeal  status  must  similarly  be 
reported  within  30  calendar  diays  after 
the  reporting  entity  leams  of  such 
revision.  In  turn,  as  indicated  above, 
each  subject  of  a  report  will  receive  a 
copy  when  it  is  entered  into  the  HIPDB 
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and  a  copy  of  all  revisions  and 
collections  to  the  report.  It  should  be 
noted  that  this  is  not  an  opportunity  for 
the  subjects  to  request  readjudication  of 
their  cases;  it  is  only  for  the  reporting 
entity  to  correct  any  errors  or  omissioas 
in  the  infbimation. 

4.  Reporting  Licensure  Actions  Taken  by 
FedavJ  or  State  Licensing  and 
Certification  Agencies 

Under  section  1128E(g)(l)(A)(iii)  of 
the  Act,  Federal  and  State  licensing  and 
certification  agencies  must  report  to  the 
HIPDB  all  of  the  following  final  adverse 
actions  that  are  taken  against  a  health 
care  provider,  supplier,  or  practitioner — 

(1)  Formal  or  official  actions,  such  as 
revocation  or  suspension  of  a  license 
(and  the  length  of  any  such  suspension), 
reprimand,  censure,  or  probation: 

(2)  Any  other  loss  of  me  license  or  the 
right  to  apply  for,  or  renew,  a  license  of 
the  provider,  supplier,  or  practitioner, 
whether  by  operation  of  law,  voluntary 
surrender,  non-renewability.  or 
otherwise:  and 

(3)  Any  other  negative  action  or 
finding  l^  such  Federal  or  State  agency 
that  is  publicly  available  information. 

Propoeed  §  61.7  is  intended  to  address 
these  reporting  licensure  actions  taken 
by  Federal  and  State  licensing  and 
certification  agencies.  In  §61.7.  the 
phrase  "other  negative  action  or 
finding"  by  a  Federal  or  State  licensing 
and  certification  authority  would  mean 
any  action  or  finding  that  is  publicly 
available  and  rendered  by  a  licensing  or 
certification  authority.  These  actions  or 
findings  include,  but  are  not  limited  to, 
imposition  of  dvil  money  penalties 
(CMPs)  and  administrative  fines, 
limitations  on  the  scope  of  practice, 
injunctions  and  forfsitures. 

This  definition  also  would  include 
final  adverse  actions  occurring  in 
conjunction  with  settlements  in  which 
no  findings  or  admissions  of  liability 
have  been  made,  and  that  would 
otherwise  be  reportable  under  the 
statute.  By  defining  "other  negative 
action  or  finding"  in  this  way,  we 
believe  that  Federal  or  State  licensing 
and  certification  authorities  will 
accommodate  State  to  State  variation 
when  determining  adverse  actions  in 
reporting  negative  actions  or  findings  to 
the  HIPDB,  provided  that  those  actions 
or  findings  are  available  publicly. 

The  statute  specifically  requires 
reporting  of  a  health  care  provider, 
supplier  or  practitioner  who  volimtarily 
surrenders  a  license  or  certification. 
Based  on  extensive  discussions  with 
various  State  agencies,  we  have  been 
advised  that  voluntary  surrender  and 
non-renewal  of  licensure  and  provider 
participation  agreements  are  used  as 


means  to  exclude  questionable  health 
care  providen.  suppliera  and 
practitionera  from  participating  in 
Federal  and  State  health  care  programs. 
These  voluntary  surrenden  and  non- 
reneMral  actions  result  in  allowing 
health  care  providers,  suppliers  or 
practitionera  to  move  from  State  to  State 
without  detection.  Therefore,  for 
reporting  purposes,  the  term  "voluntary 
surrender"  is  defined  to  include  a 
surrender  made  after  a  notification  of 
investigation  or  a  formal  official  request 
by  Federal  or  State  licensing  or 
certification  authorities  for  a  health  care 
provider,  supplier  or  practitioner  to 
surrender  the  license  or  certification 
(including  certification  agreements  or 
contracts  for  participation  in  Federal  or 
State  health  care  programs).  The 
definition  also  includes  those  instances 
where  a  health  care  provider,  supplier 
or  practitioner  voluntarily  surrendera  a 
license  or  certification  (including 
program  participation  agreements  or 
contracts)  in  exchange  for  a  dedsicm  by 
the  licensing  or  certification  authority  to 
cease  an  investigation  or  similar 
proceeding,  or  in  return  for  not 
conducting  an  investigation  or 
proceeding,  or  in  lieu  of  a  disciplinary 
action.  We  are  seeking  guidance  and 
public  comment  on  the  frequency  of 
such  actions  taken  in  lieu  of  sanctions, 
as  well  as  the  utility  of  such  infcmnation 
to  eligible  querien  of  the  HIPDB. 

We  recog^iize  that  many  voluntary 
surrenden  are  not  a  result  of  the  type 
of  adverse  action  that  are  intended  for 
inclusion  in  the  HIPDB.  Therefore,  we 
are  proposing  that  voluntary  surrenden 
and  licensure  non-renewals  due  to 
nonpayment  of  licensuire  fees,  changes 
to  inactive  statiis  and  retirements  be 
excluded  from  reporting  to  the  HIPDB 
unless  they  are  taken  in  combination 
with  one  or  more  of  the  circumstances 
listed  above,  in  which  case  they  would 
be  reportable. 

In  addition,  we  note  that  the  NPDB 
currently  receives  adverse  action  reports 
on  sanction  and  disciplinary  actions 
concerning  physicians  and  dentists 
related  to  professional  competence  or 
conduct.  Under  section  1128E  of  the 
Act,  however,  the  only  limitation  on  a 
reportable  disciplinary  action  is  that  it 
must  be  a  formal  or  official  action:  it 
need  not  be  specifically  related  to 
professional  competence  or  conduct. 
The  Department  recognizes  that 
licensure  actions  reported  by  Boards  of 
Medical  and  Dental  Examinera 
concerning  physicians  and  dentists  in 
the  NPDB  overlap  with  the  reportable 
actions  under  this  statute.  Therefore,  we 
are  proposing  to  implement  this  section 
in  a  manner  to  avoid  duplication  with 
the  reporting  requirements  established 


for  the  NPDB  under  the  HCQIA. 
Consistent  with  congressional  intent,  we 
will  ensure  that  the  reports  required 
under  both  Acts  will  only  be  required  to 
be  reported  once.  ^~ 

5.  Reporting  Federal  or  State  Criminal 
Convictions  Related  to  the  Delivery  of  a 
Health  Care  Item  or  Service 

Under  section  1128E(g)(i)(A)(ii)  of  the 
Act.  Federal  and  State  law  enforcement 
and  investigative  agencies  must  report 
criminal  convictions  against  health  care 
providen.  supplien,  or  practitioners. 
Because  the  statute  requires  that  a 
criminal  amviction  must  be  related  to 
the  delivery  of  a  health  care  item  or 
service  to  be  repcntable,  we  believe  that 
the  congressional  intent  is  to  limit  the 
types  of  coovictions  reported  to  the 
HIPDB.  Thus,  under  proposed  §  61.8,  we 
are  indicating  that  criminal  convictions 
unrelated  to  the  delivery  of  health  care 
items  or  services  would  not  be  reported 
under  this  section. 

6.  Reporting  of  Civil  Judgments  in 
Fedeml  or  State  Court  Related  to  the 
Delivay  of  a  Health  Care  Item  or 
Service 

In  accordance  with  section 
1128E(g)(l)(A)(i)  of  the  Act.  proposed 
§  61.9  would  indicate  that  Federal  and 
State  law  enforcement  and  investigative 
agencies,  and  health  plans  must  report 
dvil  judgments  related  to  the  delivery  of 
a  health  care  item  or  service  (except 
those  resulting  from  medical 
malpractice)  against  health  care 
providen,  supplien  or  practitionera. 
Qvil  judpnents  must  be  entered  or 
approved  by  a  Federal  or  State  court, 
litis  reporting  requirement  does  not 
indude  Consent  Judgments  that  have 
been  agreed  upon  and  entered  to 
provide  security  for  civil  settlements  in 
which  there  was  no  finding  or 
admission  of  liability. 

7.  Reporting  Exclusion  From 
Participation  in  Federal  or  State  Health 
Care  Programs 

Proposed  $  61.10,  in  accordance  with 
section  1128E(g)(l)(A)(iv)  of  the  Act, 
states  that  the  Office  of  Inspector 
General  (OIG)  must  report  health  care 
providen.  supplien  or  practitionera 
excluded  from  partidpating  in  Federal 
or  State  health  care  programs.  This 
indudes  exclusions  that  were  made  in 
a  matter  in  which  there  also  was  a 
settlement  that  is  not  reported  because 
no  findings  or  admissions  of  liability 
had  been  made. 

8.  Reporting  Other  Adjudicated  Actions 
or  Decisions 

Proposed  §61.11  would  address  the 
reporting  of  other  adjudicated  actions  or 
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decisions.  Although  not  spedfically 
required  by  the  statute,  we  believe  that 
"any  other  adjudicated  actions  or 
decisions"  should  relate  to  the  delivery 
of  a  health  care  item  or  service,  as  do 
criminal  convictions  and  civil 
judgments  collected  under  the  statute. 
In  addition,  we  are  proposing  in  this 
section  that  a  due  process  mechanism  is 
available  with  all  adjudicated  actions  or 
decisions.  Examples  of  an-adjudicated 
action  or  dedsion  would  include,  but 
would  not  be  limited  to,  ordere  by  an 
administrative  law  judge,  CMPs  and 
assessments,  revocations,  debarments  or 
other  restrictions  from  partidpating  in 
Federal  or  State  government  contracts  or 
programs,  liquidation,  dissolution, 
license  cancellation,  or  revocations  or 
limitations  on  clinical  privileges  or  staff 
privileges  by  a  health  plan.  We  believe 
that  this  definition  encompasses  actions 
that  are  consistent  wdth  the 
characteristics  of  the  spedfic  final 
adverse  actions  already  defined  by 
statute. 

9.  Fees  Applicable  to  Requests  for 
Information 

Section  61.13  proposes  fees  that 
would  apply  to  all  requests  for 
information  bom  the  HIPDB.  However, 
for  purposes  of  verification  and  dispute 
resolution,  the  HIPDB  does  intend  to 
provide  a  copy — automatically,  without 
a  request  and  free  of  charge — of  every 
record  to  the  health  care  provider, 
supplier  or  practitioner  who  is  the 
subjed  of  the  report.  The  Ad  exempts 
'Federal  agendas  from  these  fees. 

The  fees  to  be  charged  would  be  based 
on  the  full  costs  of  operating  the 
database,  as  authorized  in  section 
1128E(d)(2)  of  the  Ad;  criteria  for 
assessing  fees  would  be  based  on  the 
guidelines  set  forth  in  OMB  Circular  A- 
25.  These  costs  would  encompass  all 
dired  and  indired  costs  of  disdosure 
and  of  providing  such  information, 
induding  but  not  limited  to,  (1)  dired 
and  indired  personnel  costs:  (2) 
physical  overhead,  consulting,  and 
other  indired  costs;  (3)  agency 
management  and  supervisory  costs:  and 
(4)  costs  of  enforcement,  collection, 
research,  establishment,  regulations  and 
guidance.  For  maximum  effidency.  we 
intend  for  the  HIPDB  to  be  an  all- 
electronic  system,  with  all  fees  colleded 
through  the  most  cost-effective  methods 
(such  as  credit  card  and  electronic  funds 
transfiBr). 

While  these  regulations  are  intended 
to  set  forth  the  criteria  for  establishing 
the  fees  and  the  procedures  for 
establishing  and  collecting  fees,  the 
adual  amounts  of  the  fees  will  be 
published  in  periodic  notices  issued  by 
the  Department  in  the  Federal  Regiater. 


10.  Confidentiality  of  HIPDB 
Information 

Proposed  §  61.14  addresses  the 
confidentiality  reqiiirements  that  would 
apply  to  all  information  obtained  from 
the  HIPDB.  We  believe  that  these 
confidentiality  requirements  are  clearly 
specified  in  sections  1128E(b)(3)  and 
(d)(1)  and  1128C(a)(3)(B)(ii)  of  the  Ad. 
Specifically,  section  1128E(b)(3)  of  the 
Ad  requires  the  Secretary  to  proted  the 
privacy  of  individuals  receiving  health 
care  services  when  determining  what 
information  is  required.  Section 
1128E(d)(l)  of  the  Ad  provides  tiiat 
informaticm  in  the  HIPDB  will  be 
available  to  Federal  and  State 
government  agencies  and  health  plans. 
Section  1128C(a)(3)(B)(ii)  of  the  Ad 
requires  the  Secretary  to  assure  that 
HIPDB  information  is  provided  and 
utilized  in  a  manner  that  appropriately 
protects  the  confidentiality  of  the 
information.  As  a  result,  we  are 
proposing  that  information  from  this 
system  be  confidential  and  disdosed 
only  for  the  purpose  for  which  it  was 
provided.  Appropriate  uses  of  the 
information  would  include  the 
prevention  of  freud  and  abuse  activities 
and  improving  the  quality  of  patient 
care. 

We  believe  that  this  proposed 
provision  does  not  go  beyond  the 
requirements  set  forth  in  the  Ad.  The 
requirements  would  not  prevent  an 
authorized  user  from  sharing 
information  from  the  HIPDB  within  the 
entity  that  requested  it.  as  long  as  the 
infonnation  is  used  solely  for  the 
purpose  for  which  it  was  provided. 
However,  in  accordance  with  section 
1128E(b)(3)  of  the  Ad.  information 
obtained  by  a  government  contrador, 
e.g.,  a  Medicare  carri«'.  an  intermediary 
or  auditor,  may  only  be  used  in  the 
furtherance  of  its  contradual 
responsibilities  and  in  conformity  with 
protecting  the  identity  of  individuals 
receiving  health  care  services. 

We  recognize  that  this  data  bank  is 
subjed  to  the  Privacy  Ad  (5  U.S.C 
552a),  which  protects  the  privacy  of 
individually  identifiable  records  held  by 
a  Federal  agency  that  relate  to  the 
subjed  of  the  final  advose  acticm.  We 
will  publish  a  notice  for  pubUc 
comment  for  purposes  of  establishing  a 
Privacy  Ad  exception  for  the  HIPDB. 
We  are  not  induding  in  the  data  bank 
any  individually  identifiable  patient 
records. 

1 1 .  How  To  Dispute  the  Accuracy  of 
HIPDB  Information 

Section  61.15  of  these  proposed 
regulations  sets  forth  the  procedures  for 
submitting  a  statement,  filing  a  dispute. 


and  revising  disputed  information  in  a 
previously  submitted  report.  The  subjed 
may  dispute  only  the  fedual  accuracy  of 
the  inf(xinati(m  contained  in  the  HIPDB 
report  concerning  the  individual  or 
entity.  We  note  that  the  Secretary  will 
not  review  issues  regarding  the  merits  of 
the  case,  or  the  due  process  that  the 
subject  received.  The  dispute  process 
afibrds  the  subjed  an  opportunity  to 
bring  relevant  factual  information, 
including  reversals  of  criminal 
convictions  by  an  appeals  court,  to  the 
attention  of  the  reporter.  If  the  reporter 
does  not  revise  the  information,  the 
subjed  can  request  in  writing,  within  60 
calendar  days  after  receipt  of  the  report, 
that  the  Seoetary  review  the  matter. 
After  such  review,  the  Secretary  can 
remove  the  dispute  statiis,  correct  the 
infcHination.  leave  the  information 
unchanged,  void  the  report  from  the 
HIPDB  or  add  a  statement  to  the  record 
for  reports  that  are  not  voided.  This 
dispute  process  is  consistent  with  that 
for  the  NPDB. 

12.  Sanctions  for  Failure  To  Report 

In  addition  to  addressing  the 
provisions  from  section  221(a)  of  Public 
Law  104-191,  we  also  are  proposing  to 
incorporate  into  these  regulations  the 
new  CMP  sanctions  provision  for  failure 
to  report  information  to  the  drta  bank, 
as  set  forth  in  section  4331  of  PubUc 
Law  105-33,  the  Balanced  Budget  Ad  of 
1997.  As  a  result,  in  §§  61.9(d)  and 
61.11(d)  we  are  indicating  that  any 
health  plan  that  fisils  to  reptMt 
infbimation  cm  a  final  advene  action 
that  is  required  to  be  reported  will  be 
subjed  to  a  CMP  of  not  more  than 
$25,000  for  each  such  adverse  action  not 
reported.  Such  penalty  would  be 
imposed  and  collected  in  the  same 
manner  as  CMPs  under  section  1128A(a) 
of  the  Act  We  also  intend  to  amend  42 
CFR  part  1003  in  separate  rtdemaking  to 
refled  this  new  CMP  authority. 

m.  Inq»lameBtatioa  Sdwdale 

Implementation  of  these  regulations 
wiU  be  incremental  and  will  begin  by 
first  induding  the  following  actions:  (1) 
final  adverse  Uomsure  actions  taken 
against  health  care  piactitiaDere  by 
Federal  or  State  agendes  responsible  for 
the  licensing  and  certification  of  sudi 
practitionera;  (2)  Federal  criminal 
convictions  and  dvil  judgments  related 
to  the  delivery  of  health  care  items  or 
services  against  health  can  providers, 
supplien  or  practitiooers;  and  (3) 
exclusions  of  health  care  providen, 
suppUen  or  practitionen  from 
partidpation  in  Federal  and  State  health 
care  programs.  This  pha»ed-in  process 
does  not  exempt  leporten  from 
collecting  and  maintaining  information 
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required  under  the  statute  as  of  August 
21. 1996.  It  also  affords  the  reporter  an 
opportunity  to  internally  develop  a 
mechanism  for  collecting  all  mandatory 
data  elements.  The  Department  will 
annoimce  through  issuance  of  notice(s) 
in  the  Federal  Register  a  schedule  when 
reporters  are  to  begin  reporting  to,  and 
when  information  will  be  available 
from,  the  HIPDB.  Reporters  to  both  the 
HIPDB  and  the  NPDB  will  not  be 
required  to  report  their  actions 
separately  to  each  data  bank.  A  revised 
reporting  form  will  be  used  to 
accommodate  both  systems,  thus  only 
requiring  one  report  of  each  action  that 
is  reportable  to  both  the  HIPDB  and  the 
NPDB  when  this  form  is  approved  by 
the  OfBce  of  Management  and  Budget  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1995. 

All  final  adverse  action  information  as 
of  August  21, 1996  will  be  reported  to 
the  HIPDB. 

rv.  Regulatory  Impact  Statement 

Executive  Order  12866.  the  Unfunded 
Mandates  Reform  Act  and  the 
Regulatory  Flexibility  Act 

The  OfBce  of  Management  and  Budget 
(OMB)  has  reviewed  this  proposed  rule 
in  accordance  with  the  provisions  of 
Executive  Order  12866  and  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
601-612),  and  has  determined  that  it 
does  not  meet  the  criteria  for  a 
significant  regulatory  action.  Executive 
Order  12866  directs  agencies  to  assess 
all  coets  and  benefits  of  available 
regulatory  alternatives  and,  when 
rulemaking  is  necessary,  to  select 
regulatory  approaches  that  maximize 
net  benefits  (including  potential 
economic,  environmental,  public  health, 
safety,  distributive  and  equity  effects). 
The  Unfunded  Mandates  Reform  Act, 
Public  Law  104-4,  reqiiires  that 
agencies  prepare  an  assessment  of 
anticipated  costs  and  benefits  on  any 
rulemaking  that  may  result  in  an  annual 
expenditure  by  State,  local  or  tribal 
government,  or  by  the  private  sector  of 
$100  million  or  more.  In  addition,  imder 
the  Regulatory  Flexibility  Act,  if  a  rule 
has  a  significant  economic  efliact  on  a 
substantial  number  of  small  entities,  the 
Secretary  must  specifically  consider  the 
economic  eCbct  of  a  rule  on  small 
entities  and  analyze  regulatory  options 
that  could  lessen  the  impact  of  the  rule. 

Executive  Order  12866  requires  that 
all  regulations  reflect  consideration  of 
alternatives,  costs,  benefits,  incentives, 
equity,  and  available  information. 
Regulations  must  meet  certain 
standards,  such  as  avoiding  unnecessary 
burden.  Regulations  that  are 
"significant"  because  of  cost,  adverse 


effects  on  the  economy,  inconsistency 
with  other  agency  actions,  effects  on  the 
budget,  or  novel  legal  or  policy  issues, 
require  special  anauysis.  We  believe  that 
the  resources  required  to  implement  the 
requirements  in  these  regulations  would 
be  minimal.  Consistent  with  the  statute, 
these  proposed  regulations  identify 
certain  data  elements  for  reporting  that 
are  mandatory  and  specify  other 
discretionary  data  elements  for 
reporting.  Many  of  the  mandatory  and 
discretionary  data  elements  being  set 
forth  in  this  proposed  rulemaking  are 
already  collected  and  maintained  on  a 
routine  basis  for  a  variety  of  purposes, 
and  should  not  result  in  additional  costs 
or  in  new  and  significant  burdens  on 
reporting  entities.  In  consultation  with 
States,  the  Department  has  been  made 
aware  that  States  routinely  collect  and 
maintain  much  of  this  information  and 
are  already  reporting  information  on 
health  care  practitioners  to  the  NPDB. 
Many  licensing  boards  also  routinely 
collect  and  report  much  of  this 
information  to  national  organizations 
such  as  the  National  Council  of  State 
Boards  of  Nursing,  Federation  of 
Chiropractic  Licensing  Boards. 
American  Association  of  State  Social 
Work  Boards,  Federation  of  State 
Medical  Boards  and  the  Association  of 
State  and  Provincial  Psychology  Boards. 
In  addition.  State  Survey  and 
Certification  agencies  also  are  required 
to  report  adverse  information  to  HCFA 
on  certain  health  care  providera. 
suppliers  and  practiticmere. 
Additionally,  on  a  continuous  basis,  the 
OIG  routinely  collects  and  maintains 
sanction  data  on  health  care  providera. 
supplien  and  practitionen  excluded 
from  government  health  care  programs. 
Since  we  recognize  that  some  classes  of 
reporten  may  not  collect  or  maintain 
the  full  amy  of  data  elements 
contemplated  for  inclusion  into  the  data 
bank  (e.g..  names  of  affiliated  or 
associated  health  care  entities,  or  a  DEA 
registration  number),  we  are  classifying 
certain  data  elements  to  be  reported 
when  known.  We  intend  not  to  impose 
new  or  added  burdens  on  reportera  and 
are  proposing  to  give  reportera  the 
option  of  omitting  certain  discretionary 
data  elements  that  they  do  not  maintain 
or  to  which  they  do  not  have  access. 

We  have  determined  that  this 
proposed  rulemaking  would  not  meet 
the  criteria  for  a  ma}or  rule,  as  defined 
by  Executive  Order  12866.  As  indicated 
above,  these  proposed  regulations  are 
designed  to  establish -procedures  for 
repotting  to  and  releasing  fitim  the 
HD'DB,  information  on  health  care 
providera.  supplien  or  practitionera 
against  whom  final  adverse  actions  have 


been  takmi.  Acccnding  to  the  National 
District  Attorneys  Association,  the 
annual  number  of  criminal  convictions 
is  approximately  13  per  State  and  civil 
judgments  are  approximately  9  per  State 
each  year.  Based  on  the  reporting 
patterns  of  health  plans  to  the  NPDB.  we 
also  believe  that  less  than  0.1  percent 
(19)  of  the  estimated  20,000  health  plans 
will  report  to  the  HIPDB  each  year.  As 
such,  we  do  not  anticipate  that  the  data 
collection  process  will  have  a 
significant  impact  on  State  government 
agencies  and  health  plans,  and  we 
believe  that  this  rule  would  not  have  a 
major  effect  on  the  economy  or  on 
Federal  and  State  expenditures. 

Additionally,  in  accordance  with  the 
Unfunded  Mandates  Reform  Act  of 
1995,  we  have  determined  the  only 
costs  (which  we  believe  will  not  be 
significant)  would  include  the  ability  to 
transmit  the  information  electronically 
(e.g.,  Internet  service)  and  additional 
staff  houra  needed  to  transmit  the 
information.  While  we  do  not  have 
sufficient  information  at  this  time  to 
provide  estimates  of  the  number  of  State 
agencies  impacted,  the  State  licensing 
and  certification  agencies  have 
estimated  that  the  initial  start-up  cost 
will  be  $5,000  per  State  licensing  and 
certification  agency  ($5,000  per  State 
licensing  and  certification  agency  x  216 
State  agenciess$l.080.000).  The 
Department  estimates  that  the  initial 
start-up  cost  will  be  less  than  $100  per 
health  plan  ($100  per  health  plan  x 
20.000  health  plan8s$2.000.000). 
Section  221(a)  of  HIPAA  intends  that 
the  Federal  government  will  not  incur 
any  costs  for  the  operation  and 
maintenance  of  the  HIPDB:  user  fees  are 
intended  to  cover  the  full  costs  of  the 
HIPDB.  For  the  reasons  stated  above,  the 
Department  has  determined  that  this 
rule  does  not  impose  any  mandates  on 
State,  local  or  tribal  governments,  or  the 
private  sector  that  will  result  in  an 
annual  expenditure  of  $100  million  or 
mon,  and  that  a  full  analysis  under  the 
Act  is  not  necessary. 

In  addition,  in  accordance  with  the 
Regulatory  Flexibility  Act  of  1980 
(RFA),  and  the  Small  Business 
Regulatory  Enforcement  Act  of  1 996 , 
wUch  amended  the  RFA,  we  are 
required  to  determine  if  this  rule  will 
have  a  significant  economic  effect  on  a 
substantial  number  of  small  entities 
and,  if  so.  to  identify  regulatory  options 
that  could  lessen  the  impact.  For 
purposes  of  this  rule,  we  have  defined 
small  entities  as  nonprofit  organizations 
and  local  govonment  agencies; 
individuals  and  States  are  not  included 
in  this  definition  of  small  entities. 
Although  the  statute  does  not  specify 
local  government  agencies  as  reportera. 
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we  also  have  given  States  the  option  to 
decide  the  manner  in  which  they  will 
report,  i.e..  having  one  centralized  point 
for  reporting  or  having  multiple 
agendes  such  as  municipalities  and 
local  government  agencies  (including 
District  and  Coimty  attorneys)  report 
independently  to  the  HIPDB.  If  States 
elect  to  have  multiple  agencies  reporting 
independently  to  the  HD'DB.  we  have 
determined  that  both  the  burden  and 
costs  associated  with  reporting  to  the 
HIPDB  will  be  minimal.  According  to 
the  National  District  Attorneys 
Association,  there  are  approximately 
2,700  District  Attorneys  throughout  the 
country  and.  as  indicated  above,  there 
are  approximately  13  criminal 
convictions  per  State  each  year  related 
to  health  care  violations  and  9  civil 
judgments  per  State  each  year  related  to 
health  care  violations.  Based  on 
discussions  with  health  plans  and 


examination  of  reporting  patterns  of 
health  plans  to  the  NPDB,  we  also 
believe  that  less  than  0.1  percent  (19)  of 
the  estimated  20,000  health  plans  will 
report  to  the  HIPDB  each  year.  As  a 
result,  we  have  determined  that  this  rule 
would  affect  less  than  100  nonprofit  and 
local  government  agencies  overall. 
Thus,  the  Secretary  certifies  that  these 
proposed  regidations  would  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities. 

Paperwork  Reduction  Act 

This  proposed  rule  contains 
information  collection  requirements 
necessitating  clearance  by  OMB.  As 
required  by  the  Paperworii  Reduction 
Act  (PRA)  of  1995  (44  U.S.C.  3507(d)). 
the  Department  has  submitted  a  copy  of 
this  proposed  rule  to  OMB  for  its  review 
of  these  information  collection 
requirements. 


Collection  of  Information:  The 
Healthcare  Integrity  and  Protection  Data 
Bank  for  Final  Adverse  Information  on 
Health  Care  Providera.  Suppliers  and 
Practitionen. 

Description:  Information  collected 
under  §§61.6. 61.7, 61.8. 61.9. 61.11. 
61.12  and  61.15  of  this  proposed  rule 
would  be  used  by  authorized  parties, 
specified  in  the  proposed  rule,  to 
prevent  health  care  fraud  and  abuse 
activities  and  to  improve  the  quality  of 
patient  care. 

Description  of  Respondents:  Federal 
and  State  government  agencies  and 
health  plans.  The  reports  from  Federal 
agencies  are  not  subject  to  the  PRA. 

Estimated  Annual  Reporting:  The 
Department  estimates  that  the  public 
reporting  burden  for  this  proposed  rule 
is  132,733  houn. 

The  estimated  annual  reporting  and 
querying  burden  is  as  follows: 


Section  Na 


Number  of 
respondents 


Responses 
per  respondl 


Total 


Houn  per 

response 

(n*i) 


ToWbunlsn 
houra 


§61.6,  EiTore  &  Omissions ». 

§61.6,  Revisions/Appeal  Status 

§61.7: 

Boards „ 

Reporting  tiy  Stale  Licensing  Authorities 

§61.8,  Criminal  Convictions  

§61.9,  Civi  Judgments 

§61.1 1 ,  Ottwr  Ad^icaied  Action  or  Decision 
§61.12: 

SatM^ueries 

Entity  veiUcBlioii  ..„..«»...»..«„»...m....«.^ 
Entity  update _ 

§61.12,  Authorized  agent  designation' 

§61.12,  Authorized  agent  designalion  ifxlate 

§61.15: 

Disputed  Reports  &  Secretarial  Review 

Initial  Request 

Request  for  Secretarial  Review  ...: 


by   State   Licensing 


M,200 
M,000 


21,1 
216 
35^ 
*62 
666 

•5,601 

60,000 

^5,0W 

2S0 

100 

5 


"750 
37 


3 

25.46 

13 

8 
12 

201 
1 
1 
1 
1 
1 


1.200 
1.000 


5.500 

5,500 

700 

500 

800 

1,127,512 

60,000 

5.000 

250 

100 

5 


750 
37 


25 
75 


75 
15 
75 
75 
75 

S 

25 

10 

5 

10 

5 


10 
480 


6375 

875 

625 

1,000 

93,959 

25,000 

833 

» 

16 


125 


Total 


76,177 


1,208,854 


132,749 


^  Section  61 .6  requires  each  government  agerwy  or  health  plan  that  reports  intamation  to.tfw  HIPDB  to  ensure  the  accuracy  of  the  ir^orme- 
lion.  If  ttwre  are  any  errare  or  omissions  to  the  reports  previously  submitted  to  the  HIPDB,  the  indvidual  or  ertfly  that  sutxnMsd  the  report  to  Hie 
HIPDB  is  also  >esponsi)te  for  (ratdng  the  necessary  corrsdion  or  revision  to  ttte  original  raport  If  than  is  any  revision  to  the  acion  or  the  acKon 
is  on  appeal,  the  irxfvidual  or  entty  mat  submitted  the  original  raport  to  the  HIPDB  is  oho  lesporwiite  for  reporting  revisions  and  «4Mttisr  ttis  ao- 
bonis  on  appeaL  Based  ori  conreclione  and  revisions  made  to  information  cortaiiTed  in  the  NPDB,  we  hove  eiarnsted  ttiat  a  total  of  1J200  re- 
spondsnls  wsl  need  to  oorrsct  tttoir  reports  each  year  artd  that  a  total  of  1,000  respondsnts  wM  need  to  revise  actions  onginaly  reported,  or  to 
report  wtwttwr  anaefon  is  on  appeal  each  year.  Basadon  exrarfcnoe  wUhttie  NPDB.  a  correction^  is  expected  to  tafcs  g^rmiutes  to  coiTylete 
arid  submit.  A  revision  is  expected  to  take  somewtud  longer  (75  minutos)  tMcause  it  involves  completing  a  new  raport  form  rather  ttwt  just  cor- 
recting ttw  indMdual  items  that  are  in  error. 

^Section  61.7  requires  Fedsral  and  State  a^orwies  responsiito  for  ttw  licensing  and  certiiualion  of  heaHh  care  providsrs,  suppksre  and  pracb- 


bonere  to  teport  al  dtedplinary  licensure  actions  to  the  HIPDB-  Theratore,  we  estimate  ttnt  approMmately  34  State  ioenaingboante  'w\ 

State  wM  report  to  the  Stete  Koensing  and  certification  authorities  (54  States  and  terrilones  x  34  nerHing  boatds/jper  State  >  1  ^836  State  fioens- 
ing  and  certification  boards),  and  Itie  State  Koensing  arxJ  certification  auttwrHies  (4  per  State)  wl  be  reaporafole  for  reporting  informalion  to  ttw 
HIPDB  (54  Sttfes  and  territories  x  4  Slate  Ncwising  and  certification  authorities/per  State  -  216  State  fioenaing  and  certificaaon  auttwrikes).  We 
estimate  that  5,500  reports  wM  be  submiltod  dsecOy  to  the  HIPDB  each  year,  for  an  average  of  25  raports^w  State  Hotmru  andoertificalion 
authority  and  3  reports  per  State  Kcensing  board.  Since  dodplinary  licensure  actions  tiy  State  hoenang  aulMtes  in  the  NPDB  owsrtap  witti  this 
statute,  this  esiimBto  does  not  include  the  licensure  actions  that  wM  tw  reported  dvecsy  to  ttw  NPDB  and  liansiiMted  from  there  to  the  HIPDB. 
The  estimates  include  only  those  actiorw  wtwh  are  reported  solely  to  ttw  HIPDB.  such  as  actions  taken  against  certain  haaWh  care  providen  and 
Sifipliera.  The  HIPDB  wil  use  simiar  forms  and  procedures  for  reporting  as  the  NPDB.  As  a  result,  ws  estimate  ttwt  it  wN  take  a  Slate  fioensing 
board  75  minules  to  complete  and  submit  an  initial  report  We  also  esbnrwte  ttwt  it  wM  take  a  State  icerwing  and  certHcafion  autiorty  15  mirt- 
ules  to  verify  the  accuracy  and  compielerwss  of  the  information  contained  in  the  initial  report  before  electronically  sutxnitling  ttw  infoinwtion  to 
ttw  HIPDB. 

^Section  61.8  requires  Federal  and  State  prosecutors  and  investigattve  agarnies  to  report  crimirwl  convictions  related  to  the  defivery  of  a 
heaKh  care  Mem  or  service.  Based  on  ttw  number  of  heaKh  care  providen,  st^iplien  aixl  pracliliuiwrs  convicted  by  ttw  Fedsral  govemmort  we 
estimate  ttwt  there  wM  tw  an  appnMdrrwte  total  of  700  State  crimrwl  convictiorw  raported  to  ttw  Hlt>D6  each  year,  for  an  overags  of  13  oonvio- 
tnrw  per  State.  Based  on  experience  witti  ttw  NPDB,  we  estimate  ttwt  it  wW  take  75  minutes  to  complete  and  sutxnlt  each  report 
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« Section  61.9  raqMraa  Fadaral  and  SM*  atlonwya  and 
cara  prowUafS.  wddImi  and  piaclMonf  ralalsd  to  th*  Mhmy  d  • 
total  of  500  cM  juclbmanti  aMh_yaar  ttwt  w«  ba  raportad  by  Iha  54  S 
Baaad  on  anaftanca  wMh  tha  NTOB.  w*  aathiMla  ttiat  R  wl  trie*  75  r 


BSactton 


rS^Traq 


fa(|uhaa  Fadaial  and 


«id  haaNh  cara  plana  to  laport  cMI  judgmanlt  at 

Ham  or  aaivtoa.  Wa  aaUmato  ttMt  tttoia  ««  ba  an  apfxoKimBto 

I  Attomayaand  an  aalmfltod  8  haaih  plant,  tor  a  total  of  82  raportore. 

I  mlnulat  to  oompiato  and  submRaKh  raport 


MMnciat  «kJ  haiih  plana  to  laport  any  adMScaiad  adton  or  dacWon  laiatod  to  ttw 
prowklars.  aupplart  «td  praclionafa.  Wa  aallmato  ttial  iwra  «■  ba  an  approalmato 
lUbmittad  to  IhaHIPOB  aach  yaar  by  54  State  govammanlal  aganolaa  and  an  aai- 


dalvary  ol  a  haiMi  ova  Mam  or  aan«toa  aoilnai  hi 

tottf  of  800  ollwr  ailiilfiiert  actlona  or  daclalon      

iTMtod  1 2  haallh^^  lor  a  totrt  of  86  laportaw.  Baaad  on  aaparlenoa  with  fta  NPOB.  w%  aaMmate  that  It  <»■  tafca  75  mlnutoa  to  oompleia  and 

•CarMn  quartm  hava  aooaaa  to  bolh  the  NPOB  wid  »ia  HIPDB.  Whan  maaa  aniMaa  quary  ona  data  bank,  ttwy  w^ 
ports  kom  both.  Tha  Dnartmant  eitlmatoi  that  Ihera  w«  ba  1.127,512  quariaa  aubmMadtoJia  HIPpB  par  yaar  on  haalh  cara  PSSSSS^H*^ 
Dtara  wKt  practMonaf*.  Mudtoo  an  aathnatod  60.000  aalKuariaa.  Thaaa  nMmatii  induda  only  quariaa  aubmMad  dbadly  to  Iha  HIPOB;  R  doaa 
not  mduda  Ihoaa  towafviad  Irom  ttie  NPOB.  Tha  aaHmatoa  of  burdan  par  laaponaa  are  baaad  on  aj^artonoa  wNh  aimlar  querying  of  ttia  NPOB. 

'  To  aooaaa  *«a  HIPOB.  anHMaa  are  required  to  certify  thai  they  meet  aection  1 128E  reporting  end  queryina  raguiremants  ter  ooimletirn  en  En- 
tity RagialiaUon  term  aid  aubrrttling  R  to  the  HIPOB.  The  iniormaUon  ooiactad  on  tNa  torni  piavidea  the  HIPOB  tMt\  ■■aanilal  IntonnaBon  o 
earning  the  aniRy.  such  aa  name,  eddraes  and  enli^  tvm.  EMgRito  er<Rlea.  auch  aa  Stale  ■Mng'O^pwclea  or  certain  i 
lions.  »et  have  aocees  to  both  the  NPOB  «id  ihe  HIPOB  have  eirsady  leglalarad  lor  the  NPOB  end  are  not  lequk^        . 
ttw  HIPOB.  EnlRlaa  aliglJla  to  aocaas  only  ttw  HIPOB  must  conaMe  and  siAimR  the  EntNy  Registration  tonn.  We  asMmato  that  R  w«  i 
tty  10  minutea  to  compllto  md  submR  Iha  Enltty  Reglsaalion  form  to  the  HIPOB.  N  there  are  any  changea  in  the  er«ty%  neme.  addra 
pKone.  entRy  type  dee^Mon.  or  query  and  report  poM  of  contact,  the  enlRy  iaMeeeiitBM»e  mual  laxMa  the  Intannalion  onihe  Enlihr 
Son  Updeto  form  wid  submN  R  to  the  HIPOB.  Of  the  5.000  new  registrants,  we  aeHmeto  250  enlRies  Jb  percent  of  el  new  regislrer«s) «« 
update  iwir  organizalion^  intormation  aech  yaar.  _^  ,      .      ^ 

•An  alglite  enUty  mey  eied  to  have  an  oulMe  organizalion  query  or  report  to  the  HIPOB  on  Rs  behaN.  TNa  organizatton  is  rsteriad  to  as  an 
auRwrizea  egent  Before  m\  euthorized  igenl  acte  on  boheN  of  en  enltty.  the  alcibto  enll^  must  oomptote  end  submR  an  Agsnt  Oeaignalion  fonn 
to  the  HIPOBHelp  Line.  The  intonnalion  ooReded  on  tNe  forni  providaa  the  HIPOB  wWi  eaaenlal  tofomMion  conoaming  the  egeit.  such  as 
iwne  eddreas  and  telaphons  number.  We  eelimete  thai  100  entHlee  (2  percent  of  el  new  regieMnte)  w«  etoct  en  auRnrizad  agent  to  query  or 
report  to  the  HIPOB  on  their  beheN.  We  ealmate  that  R  wN  talia  en  enlRy  10  mtoulee  to  oomptete  end  aubmR  ttw  Agant  Oestanaltan  tonn  to  the 
HIPDB.  Anv  ctwvisa  to  the  autnrized  «ient  dealonelion.  such  es  rouInQ  of  reaponsea  to  queriea  or  teriiiialion  of  an  authoiiMd  eg 


needto 


WTOB.  Any  chwigae  to  «w  eu»iorized  egent  dealgneiion.  auch  aa  routing  of  reaponsea  to  queriea  orteniiialion  of  an  aiRhorind  agent.  Ih 
gl)te  entRy  mual  update  the  infbmielion  on  the  Agent  OesignaHon  Update  fonn  and  submR  R  to  the  HIPOB.  We  eaUmete  thai  ive  of  the  1 00 
bla  anMtos  w«  need  to  update  their  eganrs  infomfwlion  aach  yaar. 
•  CarMnn  Ai  ^^i  i^tmrt»itm  Mm  (wm^MB  In  tm  falo^ad  tn  •  haalh  cara  oravidar.  iiiiilni  or  uractlionar  in  dtouUno  the  fadual  accuracy  of 


theel- 
eligi- 


maHon  in  a  report  and  requesting  Secretarial  review 

cent  of  al  new  reporte)  wll  tie  en 

minutes  to  notify  the  HIPOB  to  erter  the  report  into  "dtapuled 


dtapulad  report  Based  on 
entered  into  the  "dtoputed  slalue.'  We  eatimato  that  R 

-OflhaTSO  dtaputed 


wNh  the 


B.  we 


of  infor* 
(lOper- 


•Section  61.15  deecribee  the  prqoees  to  be  fotowed  iMe  heelh  care  provider,  Mppler  or  practMoner  in 

itabJB.' We  eatimato  that  R  w« 

lo  fvportSf 
wi^  forwarded  to  the  Secretwy  for  review.  We  estimate  thai  R  wil  take  e  heaRh  dve  provider,  supplier  or  practRfoner  8  hours  to  deacrttM  in 


cent  of  al  new  reporte] 
minutes  to  noUfy  the  H 
wM  be  forwerded  to  9* 
wrtting  which  tacto  are  in  dnpute  and  to  gather  supporting  documentatton  ralaled  to  the  dtepiae. 


tslw  a  heaRh  care  provktor,  stmlsr  or  piactRfoner  10 
we  estimate  that  only  37  reports  (5  percerR) 


Forms  to  be  used  in  the  day-to-day 
management  of  the  HIPDB  would 
include  the  followiiig: 


Form  name 

No.ot 
respond 

Responper 
respond 

Totel 
respons 

Hrs.per 

respon. 

(mto) 

Total  bur- 
den hours 

Wagerste 

Total  cost 

Ancmint  Diacreoancv  

2.000 
850 
500 

1 
1 

1 

2.000 
860 
500 

5 
5 
5 

166 
70 

41 

$15 
15 

IS 

$2,490 

Etoceonk:  Funds  Trensfsr  Aulhorizelfon  ... 
EntRy  Reectivatton  

1,050 
615 

Totel 

3,350 

" 

3,350 

277 

$4,155 

Request  for  Comment:  In  accordance 
with  the  requirement  of  section 
3506(c)(2)(A)  of  the  PRA  for  opportunity 
for  public  comment  on  propoeed  data 
collection  projects,  comments  are 
invited  on:  (1)  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  Department,  including 
whether  the  information  will  have 
practical  utility:  (2)  the  accuracy  of  the 
Department's  estimate  of  the  burden  of 
the  proposed  collection  of  information; 
(3)  ways  to  enhance  the  quality,  utiUty, 
and  clarity  of  the  information  to  be 
collected;  and  (4)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology. 

Written  comments  and 
recommendations  concerning  the 


propoeed  information  collection 
requirements  should  be  sent  to:  Allison 
Henon  Eydt.  Himian  Resources  and 
Housing  Branch.  Office  of  Management 
and  Budget,  New  Executive  Office 
Building,  Room  10235,  Washington. 
D.C.  20503.  The  OMB  is  required  to 
make  a  decision  concerning  the 
collection  of  information  contained  in 
these  proposed  regulations  betMreen  30 
and  60  days  after  publication  of  this 
document  in  the  Federal  Regiater. 
Therefore,  a  comment  to  OMB  is  best 
assured  of  having  iU  full  efiiBCt  if  OMB 
receives  it  within  30  days  of 
publication.  This  does  not  affect  the 
deadline  for  the  public  to  comment  to 
the  Department  on  the  proposed 
regulations. 


V.  PnbUc  Inspection  of  Conunents  and 
Response  to  Conunente 

Comments  will  be  available  for  public 
inspection  November  13. 1998  in  Room 
2A-44.  Paridawn  Building.  Health 
Resources  and  Services  Administration, 
Bureau  of  Health  Professions,  Division 
of  Quality  Assurance  at  5600  Fishers 
Lane,  Rockville,  Maryland,  on  Monday 
through  Friday  of  each  week  (Federal 
holidays  excepted)  between  the  hours  of 
10:00  a.m.  and  2:00  p.m..  (301)  443- 
2300. 

Because  of  the  large  number  of  items 
of  correspondence  we  normally  receive 
on  Federal  Regiater  dociunents 
published  for  comment,  we  are  not  able 
to  acknowledge  or  respond  to  them 
individually.  We  will  consider  all 
comments  we  receive  by  the  date  and 
time  specified  in  the  DATES  section  of    __ 
this  preamble,  and  will  reapond  to  the 
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comments  in  the  preamble  of  the  final 
rule. 

List  of  Subjects  in  45  CFR  Pert  61 

Health  profiessions.  Hospitals,  Home 
health  care  agencies,  Skilled  nursing 
facilities.  Durable  medical  equipment 
suppliers  and  manufacturers.  Billing 
and  transportation  services.  Health 
maintenance  organizations.  Health  care 
insurers.  Pharmaceutical  suppliers  and 
manufacturers.  Reporting  and 
recordkeeping  requirements. 

Accordingly,  a  new  45  CFR  part  61 
would  be  added  as  set  forth  below: 

PART  61— HEALTHCARE  INTEGRITY 
AND  PROTECTION  DATA  BANK  FOR 
FINAL  ADVERSE  INFORMATION  ON 
HEALTH  CARE  PROVIDERS, 
SUPPLIERS  AND  PRACTmONERS 

Sutipert  A— Qenerel  Proviaiorta 

61.1  The  Healthcare  Integrity  and 
Protection  Data  Bank. 

61.2  Applicability  of  these  regulations. 

61.3  Definitions. 

Sul)part  B— Reporting  of  kiformatkMi 

61.4  How  information  must  be  reftorted. 

61.5  When  infonnation  must  be  reported. 

61.6  Reporting  errors,  omissions,  revisions, 
or  whether  an  action  is  on  appeal. 

61.7  Reporting  licensure  actions  taken  by 
Federal  or  State  licensing  and 
certification  agencies. 

61.8  Reporting  Federal  or  State  criminal 
convictions  related  to  the  delivery  of  a 
health  care  item  or  service. 

61.9  Reporting  civil  judgments  related  to 
the  delivery  of  a  health  care  item  or 
service. 

61.10  Reporting  exclusion  from 
participation  in  Federal  or  State  health 
care  programs. 

61.11  Reporting  other  adjudicated  actions 
or  decisions. 

Sul>part  C— CNedoeure  of  IntonnaUon  l>y 
tlie  Heelthcera  brtegrtty  end  Protection  Dete 
Benk 

61.12  Requesting  information  from  the 
Healthcare  Integrity  and  Protection  Data 
Bank. 

61.13  Fees  applicable  to  requests  fat 
information. 

61.14  Confidentiality  of  Healthcare  Integrity 
and  Protection  Data  Bank  information. 

61.15  How  to  dispute  the  accuracy  of 
Healthcare  Integrity  and  Protection  Data 
Bank  information. 

Authority:  42  U.S.C  1320a-7e. 

Subpart  A— General  Provlalona 

f61.1    The  I  teetthc  are  Integrity  end 
Protection  Dete  BeniL 

(a)  Section  1128E  of  the  Social 
Security  Act  (the  Act)  authorizes  the 
Secretary  of  Health  and  Human  Services 
(the  Secretary)  to  implement  a  national 
health  care  fraud  and  abuse  data 


collection  program  for  the  reporting  and 
disclosing  of  certain  final  adverse 
actions  taken  against  health  care 
providers,  suppliers,  or  practitioners. 
Section  1128E  of  the  Act  also  directs  the 
Secretary  to  maintain  a  database  of  final 
adverse  actions  taken  against  health  care 
providers,  suppliers,  or  practitioners. 
This  data  bank  will  be  known  as  the 
Healthcare  Integrity  and  Protection  Data 
Bank  (HIPDB).  Settlements  in  which  no 
findings  or  admissions  of  liability  have 
bean  made  will  be  excluded  from  being 
reported.  However,  any  final  adverse 
action  that  emanates  firom  such 
settlements,  and  that  would  otherwise 
be  reportable  under  the  statute,  will  be 
reported  to  the  HIPDB. 

(b)  Section  1128E  of  the  Act  also 
requires  the  Secretary  to  implement  the 
HIPDB  in  such  a  manner  as  to  avoid 
duplication  with  the  reporting 
requirements  established  for  the 
National  Practitioner  Data  Bank  (NPDBj. 
In  accordance  with  the  statute,  the 
reporter  responsible  for  reputing  the 
final  adverse  actions  to  both  the  HIPDB 
and  the  NPDB  will  be  required  to 
submit  only  one  report,  provided  that 
reporting  is  made  through  the 
Department's  consolidated  reporting 
mechanism  that  will  sort  the 
appropriate  actions  into  the  HIPDB, 
NPDB  or  both. 

(c)  These  regulations  set  forth  the 
reporting  and  disclosure  requirements 
for  the  HIPDB. 

561.2  Applicability  of  theeeregutaflione. 
The  regulations  in  this  part  establish 

reporting  requirements  applicable  to 
Federal  and  State  government  agencies 
and  to  health  plans,  as  the  terms  are 
defined  under  §  61.3  of  this  part. 

161.3  Definitions. 

Act  means  the  Social  Security  Act. 

Affiliated  or  associated  means  health 
care  entities  with  which  a  sub)ect  of  a 
final  adverse  action  has  a  business  or 
professional  relationship.  This  includes, 
but  is  not  limited  to,  organizations, 
associations,  corporations,  or 
partnerships.  It  also  includes  a 
professional  corporation  or  other 
business  entity  composed  of  a  single 
individual. 

Any  other  negative  action  or  finding 
by  a  Federal  or  State  licensing  and 
certification  agency  means  any  action  or 
finding  that  is  a  matter  of  public  record 
and  rendered  by  a  licensing  or 
certification  authority,  including  but  not 
limited  to,  imposition  of  civil  money 
penalties  and  administrative  fines, 
limitations  on  the  scope  of  practice, 
Uquidations,  injunctions,  forfeitures, 
and  criminal  convictions  and  civil 
judgments  which,  under  that  State's 


laws,  are  reportable  to  that  State's 
boards  or  agencies  which  license  or 
certify  health  care  practitioners, 
providers  or  suppliers.  This  definition 
also  includes  final  adverse  actions  (such 
as  civil  money  penalties  and 
administrative  fees  that  occtir  in 
conjunction  with  settlements)  in  which 
no  findings  or  admissions  of  Ualnlity 
have  been  made,  and  that  would 
otherwise  be  reportable  under  the 
statute. 

Civil  judgment  means  a  court-iwdered 
action  rendered  in  a  Federal  or  State 
court  proceeding,  other  than  a  criminal 
proceeding.  This  reporting  requirement 
does  not  include  consent  jud^ents  that 
have  been  agreed  upon  and  entered  to 
provide  sectuity  for  civil  settlements  in 
which  there  was  no  finding  or 
admission  of  liabifity. 

Clinical  privileges  includes,  as 
appropriate  to  the  organization, 
privileges,  membership  on  the  medical 
staff  and  other  circumstances  pertaining 
to  the  furnishing  of  medical  care  undw 
which  a  physician,  dentist  or  other 
licensed  health  care  practitioner  is 
permitted  to  furnish  suc^  care  by  a 
health  plan  or  by  a  Federal  or  State 
agency  that  either  administers  or 
provides  payment  for  the  delivery  of 
health  care  services. 

Criminal  conviction  means  a 
conviction  as  described  in  section 
1128(i)oftheAct. 

Exclusion  means  a  temporary  or 
permanent  debarment  of  an  individual 
or  entity  fit>m  participation  in  any 
Federal  or  State  health-related  program, 
and  that  items  or  services  furnished  by 
such  person  or  entity  will  not  be 
reimbursed  under  any  Federal  or  State 
health-related  program. 

Govanment  agency  includes,  but  is 
not  limited  to — 

(1)  The  U.S.  Department  of  Justice: 

(2)  The  U.S  Department  of  Health  and 
Himian  Services; 

(3)  Any  other  Federal  agency  that 
either  administers  or  provides  payment 
for  the  deUvery  of  health  care  services, 
including,  but  not  limited  to  the  U.S. 
Department  of  Defense  and  the  U.S. 
Department  of  Veterans  Affairs; 

(4)  State  law  enforcement  agencies, 
which  include  States  Attorneys  General; 

(5)  State  Medicaid  Fraud  Control 
Units;  and 

(6)  Federal  or  State  agencies 
responsible  for  the  licensing  and 
certification  of  health  care  provideik. 
suppliers  or  licensed  health  care 
practitioners.  Examples  of  such  State 
agencies  include  Departments  of 
Professional  Regulation.  Health,  Social 
Services  (including  State  Survey  and 
Certification  and  Medicaid  Single  State 
agencies).  Commerce  and  Insurance. 


583S2 


Fedaral  Rogister/Vol.  63.  No.  210 /Friday.  October  30.  1998 /Proposed  Rules 


Health  can  fraud  means  fraud  as 
defined  in  section  241  of  the  Health 
Insurance  Portability  and 
Accountability  Act  (HIPAA)  of  1996. 
PubUcLaw  104-191. 

Health  care  provider  means  a 
provider  of  services  as  defined  in 
section  1861(u)  of  the  Act;  any  health 
care  entity  (including  a  health 
maintenance  organization,  preferred 
provider  organization  or  group  medical 
practice)  that  provides  health  care 
services  and  follows  a  formal  peer 
review  process  for  the  purpose  of 
furthering  quality  health  care:  or  any 
other  health  care  entity  that,  directly  or 
through  contracts,  provides  health  care 
services. 

Health  can  supplier  means  a  provider 
of  medical  and  other  health  care 
services  as  described  in  section  18ei(s) 
of  the  Act;  or  any  individual  or  entity, 
other  than  a  provider,  who  furnishes  or 
provides  access  to  health  care  services, 
supphes,  items  or  ancillary  services 
(including,  but  not  limited  to,  durable 
medical  equipment  suppliers  and 
manufacturers  of  health  care  related 
items,  pharmaceutical  suppliers  and 
manufacturers,  health  record  services 
such  as  medical,  dental  and  patient 
records,  health  data  suppliers,  and 
billing  and  transportation  service 
suppliers).  The  term  also  includes  any 
individual  or  entity  under  contract  to 
provide  such  supplies,  items  or 
ancillary  services,  and  any  group, 
organization  or  company  providing 
health  benefits  whether  directly,  or 
indirectly  through  insurance, 
reimbursements  or  otherwise, 
(including  but  not  limited  to,  insurance 
producers  such  as  agents,  brokers, 
solicitors,  consultants  and  reinsurance 
intermediaries,  insurance  companies, 
self-insured  employers  and  health  care 
purchasing  groups  or  entities). 

Health  plan  means  a  plan,  program  or 
organization  that  provides  health 
benefits,  whether  directly,  through 
insurance,  reimbursement  or  otherwise, 
and  includes  but  is  not  limited  tO'— 

(1)  A  policy  of  health  insurance: 

(2)  A  contract  of  a  service  benefit 
organization: 

(3)  A  membership  agreement  with  a 
health  maintenance  organization  or 
other  prepaid  health  plan; 

(4)  A  plan,  program,  or  agreement 
established,  maintained  or  made 
available  by  an  employer  or  group  of 
employers,  a  practitioner,  provider  or 
supplier  group,  third  party 
administrator,  integrated  health  care 
delivery  system,  employee  welfare 
association,  public  service  group  or 
organization  or  professional  association: 
and 


(5)  An  insurance  company,  insurance 
service  or  instiranoe  organization  that  is 
licensed  to  engage  in  the  business  of 
selling  health  care  insurance  in  a  State 
and  which  is  subject  to  State  law  which 

Tlates  health  insurance. 
censed  health  can  practitioner, 
licensed  practitioner,  or  practitioner 
mean,  with  respect  to  a  State,  an 
individual  who  is  licensed  or  otherwise 
authorized  by  the  State  to  provide 
health  care  services  (or  any  individual 
who.  without  authority,  holds  himself 
or  herself  out  to  be  so  licensed  or 
authorized). 

Other  adjudicated  actions  or 
decisions  means  an  official  action  taken 
by  a  Federal  or  State  governmental 
agency  or  health  plan  against  a  health 
care  provider,  supplier  or  practitioner 
baaed  on  acts  or  omissions  that  affect  or 
could  significantly  affoct  the  delivery  or 
payment  of  a  health  care  item  or  service. 
For  example,  an  official  action  taken  by 
a  Federal  or  State  governmental  agency 
includes,  but  is  not  limited  to.  a 
personnel-related  action  such  as 
suspensions  without  pay,  reductions  in 
pay,  reductions  in  grade,  terminations 
or  other  comparable  actions.  A  hallmark 
of  any  valid  adjudicated  action  or 
decision  is  the  existence  of  a  due 
process  mechanism.  In  general,  if  an 
"adjudicated  action  or  decision"  follows 
an  agency's  established  administrative 
procedures  (which  ensure  that  due 
process  is  available  to  the  subject  of  the 
final  adverse  action),  it  would  qualify  as 
a  reportable  action  under  this  definition. 
For  health  plans  that  are  not 
government  entities,  an  action  taken 
following  adequate  notice  and  hearing 
requirement  that  meets  the  standards  of 
due  process  set  out  in  section  412(b)  of 
the  HCX)IA  (42  U.S.C.  11112(b))  also 
would  qualify  as  a  reportable  action 
under  this  definition.  The  fact  that  the 
subject  elects  not  to  use  the  due  process 
mechanism  provided  by  the  authority 
bringing  the  action  is  immaterial,  as 
long  as  such  a  process  is  available  to  the 
subject  before  the  adjudicated  action  or 
decision  is  made  final. 

Secretary  means  the  Secretary  of 
Health  and  Human  Services  and  any 
other  officer  or  employee  of  the 
Department  of  Health  and  Human 
Services  to  whom  the  authority 
involved  has  been  delegated. 

State  means  any  of  the  fifty  States,  the 
District  of  Columbia,  the 
Commonwealth  of  Puerto  Rico,  the 
Virgin  Islands  and  Guam. 

Subpart  B    Reporting  of  Information 

9  e  1 ,4    now  Hiiuinwpofi  inim  uv  leponeiL 

Information  must  be  reported  to  the 
HIPDB  as  required  under  §§61.6, 61.7, 


en  ecHen  Is  on 


61.8. 61.9. 61.10  and  61.11  of  this  part 
in  such  form  and  manner  as  the 
Secretary  may  prescribe. 

f61^   When  kilonnedon  imiet  be  raported. 

(a)  Information  required  under 
§§61.7.  61.8,  61.9,  61.10  and  61.11  of 
this  part  must  be  submitted  to  the 
HIPDB  within  30  calendar  days  frvm  the 
date  the  final  adverse  action  was  taken; 
the  date  when  the  reporting  entity 
became  aware  of  the  final  adverse 
action:  or  by  the  close  of  the  entity's 
next  monthly  reporting  cycle,  — 
whichever  is  later. 

(b)  The  date  of  the  final  adverse  action 
was  taken,  its  effective  date  and 
duration  would  be  contained  in  the 
information  reported  to  the  HIPDB 
under  §§  61.7, 61.8, 61.9. 61.10  and 
61.11  of  this  part. 

§61.6    Rapoftki 
vewelone  or  wnawier 

(a)  If  erron  or  omissions  are  foimd 
after  information  has  beon  reported,  the 
reporter  must  send  an  addition  or 
correction  to  the  HIPDB.  This  is  an 
opportunity  only  for  the  subjects  to 
request  the  reporting  entity  to  correct 
any  enon  or  omissions  in  the 
information,  and  not  for  requests  for 
readjudication  of  their  cases. 

(b)  A  reporter  that  reports  information 
on  licensure,  exclusion,  criminal 
convictions,  civil  or  administrative 
judgments,  or  adjudicated  actions  or 
decisions  under  §§61.7, 61.8, 61.9, 
61.10  or  61.11  of  this  part  also  must 
report  any  revision  of  the  action 
originally  reported.  Revisions  include 
reversal  of  a  criminal  conviction, 
reversal  of  a  judgment  or  other 
adjudicated  decisions  or  whether  the 
action  is  on  appeal,  and  reinstatement  of 
a  license. 

(c)  The  subject  will  receive  a  copy  of 
all  reports,  including  revisions  and 
corrections  to  the  report. 

(d)  Upon  receipt  of  a  report,  the 
subject — 

(1)  Can  accept  the  report  as  written: 

(2)  May  provide  a  statement  to  the 
HD'DB.  either  directly  or  through  a 
designated  representative,  that  will 
permanently  append  the  report  (The 
statement  should  be  limited  to  2.000 
charactere  and  will  be  included  in  the 
record.  The  HIPDB  will  distribute  the 
statement  to  queriere  (where 
identifiable),  the  reporting  entity  and 
the  subject  of  the  report.  The  HIPDB 
will  not  edit  the  statement;  only  the 
subject  can,  upon  request,  make  changes 
to  the  statement):  or 

(3)  May  follow  the  dispute  process  in 
acoordanoe  with  §  61.15  of  this  part. 
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(a)  What  actions  must  be  nported. 
Federal  and  State  licensing  and 
certification  agencies  must  report  to  the 
HIPDB  the  followii^  final  adverse 
actions  that  are  taken  against  a  health 
care  provider,  supplier  or  practitioner 
(regardless  of  whether  the  final  adverse 
actions  are  the  subject  of  a  pending 
appeal) — 

(1)  Formal  or  official  actions,  such  as 
revocation  or  suspension  of  a  license 
(and  the  length  of  any  such  suspension), 
reprimand,  censure  or  probation: 

(2)  Any  other  loss  of  the  license  or  the 
ri^t  to  apply  for.  or  renew,  a  license  of 
the  provider,  suppher,  or  practitioner, 
whether  by  operation  of  law.  voluntary 
surrender  (including  certification 
agreements  or  contracts  for  participation 
in  Federal  or  State  health  care 
programs),  non-renewability  (excluding 
those  due  to  nonpayment  of  fees, 
retirement,  or  change  to  inactive  status) 
or  otherwise:  and 

(3)  Any  other  negative  action  or 
finding  by  such  Federal  or  State  agency 
that  is  pubUdy  available  information. 

(b)  Information  to  be  nported  on 
individuals.  (1)  Federal  or  State 
licensing  and  certificaticm  agencies 
must  report  the  following  information 
concerning  a  practitioner  who  is  the 
subject  of  a  final  adverse  action 
(regardless  of  whether  the  final  adverse 
actions  are  the  subject  of  a  pending 
appeal) — 

(i)  Name: 

(ii)  Social  Security  number,  and 
Federal  Employer  Identification  number 
for  individuals  who  possess  one; 

(iii)  Sex: 

(iv)  Date  of  birth: 

(v)  Occupation: 

(vi)  Organization  name  and  type: 

(vii)  Primary  woric  address: 

(viii)  Name  of  each  professional 
school  attended  and  year  of  graduation: 

(ix)  With  respect  to  profisssional 
license,  certification  or  registration,  the 
license,  certification  or  registration 
number,  the  field  of  licensure, 
certification  or  registration  and  the 
name(s)  of  the  State  or  Territory  in 
which  the  license,  certification  or 
registration  is  held; 

Tx)  Physician  specialty,  if  applicable: 

(xi)  National  Provider  Identifier  (NPI). 
when  issued  by  the  Health  Care 
Financing  Adininistration  (HCFA): 

(xii)  A  description  of  the  acts  or 
omissions  or  other  reasons  for  the  action 
taken: 

(xiii)  A  description  of  the  action,  if 
applicable,  the  date  the  action  was 
taken,  its  effective  date  and  duration, 
the  amount  of  any  monetary  penalty, 
and  whether  the  action  is  on  appeal: 


(xiv)  Classification  of  the  action  in 
accordance  with  a  reporting  code 
adopted  by  the  Secretary: 

(xv)  Name  and  address  of  the 
reporting  entity,  and  the  name  of  the 
agency  taking  the  action: 

(xvi)  The  name,  title  and  telephone 
number  of  the  responsible  official 
submitting  the  report  on  bdialf  of  the 
reporting  entiW:  and 

(xvii)  Name(s)  of  any  health  care 
entity  with  which  the  subject  is 
affiliated  or  associated. 

(2)  Federal  and  State  linonmng  and 
certification  agencies  should  repoit. 
when  knowu.  the  following  concerning 
a  practitioner  who  is  the  subject  of  a 
final  adverse  action — 

(i)  Other  name(s}  used: 

(ii)  If  deceased,  date  of  death; 

(iii)  Home  address: 

(iv)  Federal  Ucense.  certification  or 
registration  niunber(s)  (such  as  a  Drug 
Enforcement  Administration  (DEA) 
registration  ntunber  and  Medicare 
provider  numberfs)); 

(v)  Type(s)  of  any  health  care  entity 
with  which  the  subject  is  affiliated  or 
associated: 

(vi)  Address  of  each  associated  or 
affiliated  health  care  entity: 

(vii)  NPI  of  each  associated  or 
affiliated  health  care  entity,  when 
issued  by  HCFA:  and 

(viii)  Nature  of  subject's  relationship 
to  each  associated  or  affiliated  health 
care  entity. 

(c)  Infmmation  that  must  be  nported 
on  organizations.  (1)  Federal  at  State 
licensing  and  certificaticm  agencies 
must  report  the  following  information 
concerning  a  provider  or  supplier  who 
is  the  subject  of  a  final  adverse  acticm 
(regardless  of  whether  the  final  adverse 
actions  are  the  subject  of  a  pending 
appeal) — 

(i)  Name  and  type  of  provider  or 
supplier; 

(ii)  Federal  Employer  Identification 
number,  and  Social  Security  number 
(when  used  as  the  Tax  Identification 
number  (TIN)): 

(iii)  The  provider's  or  supplier's 
address: 

(iv)  The  provider's  or  supplier's 
license,  certification,  or  registration 
numberfs)  and  name(s)  of  the  State  or 
Territory  in  which  the  license, 
certification  or  registration  is  held  (the 
license  number  against  which  the  action 
is  taken  should  be  specified): 

(v)  NPI.  vibea  issued  by  HCFA; 

(vi)  A  description  of  the  acts  or 
omissions  or  other  reason  for  the  action: 

(vii)  A  description  of  the  action,  if 
applicable,  the  date  the  action  was 
tal»n.  its  effective  date  and  duration, 
the  amount  of  any  monetary  penalty, 
and  whether  the  action  is  on  appeal; 


(viii)  Classification  of  the  action  in 
accordance  with  a  reporting  code 
adopted  by  the  Secretary; 

(ix)  Name  and  address  of  the  reporting 
entity,  and  the  name  of  the  agency 
taking  the  acticm: 

(x)  The  name,  title  and  telephone 
number  of  the  responsible  official 
submitting  the  report  on  behalf  of  the 
reporting  entity:  and 

(xi)  Name(s)  of  any  health  care  entity 
with  wrhich  the  subject  is  affiliated  or 
associated. 

(2)  Federal  and  State  licensing  and 
certification  agencies  should  report, 
when  known,  the  following  infmrnatiao 
concerning  a  provider  or  supplier  who 
is  the  sulqect  of  a  final  adverse  action 
(regardless  of  whether  the  final  advene 
actions  are  the  subject  of  a  pending 
appeal)— 

(i)  Federal  license.  certificaticHi  or 
registration  nuinber(s)  (such  as  a  DEA 
registration  number.  Medicare  provider 
number(s),  niinirwl  Laboratory 
Improvement  Act  (CLIA)  nun^r); 

(ii)  Type(s)  of  any  health  care  entity 
%vith  which  the  subject  is  affiliated  or 
associated: 

(iii)  Address  of  each  associated  or     — '- 
affiliated  health  care  entity: 

(iv)  NPI  of  each  affiliated  or 
associated  health  care  entity,  when 
issued  by  HCFA: 

(v)  Nature  of  subject's  relationship  to 
each  associated  or  affiliated  health  care 
entity:  and 

(vi)  Total  amount  of  monetaiy 
pmalties  and  fines. 

(d)  Sanctions  forfaUun  to  report.  The 
Secretary  will  provide  for  publication  of 
a  public  report  that  identifies  those 
Government  agencies  that  have  failed  to 
report  infonnation  on  adverse  actions  as 
required  to  be  reported  under  this 
section. 


§el.S   RspofUnQ  FeosfM  or 

IID 


)  Nsni  or  I 

(a)  Who  must  nport.  Federal  and 
State  prosecutors,  including  law 
raiforcranent  and  investigative  ^eiKaes. 
must  repwt  criminal  convictions  against 
health  care  providers.  suppUos  and 
practitioners  related  to  the  deUvery  of  a 
health  care  item  or  service. 

(b)  Information  to  be  nported  on 
individuals.  (1)  Entities  described  in 
paragraph  (a)  of  this  section  must  report 
the  following  information — 

(i)  With  respect  to  the  individual  who 
is  the  subject  of  a  criminal  omviction — 

(A)  Full  name: 

(B)  Social  Security  niunber.  and 
Federal  Employer  Identification  number 
for  individuals  who  possess  one; 

(C)  Date  of  birth: 

(D)  Sex: 
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(E)  Occupation; 

(F)  Organization  name  and  type; 

(G)  PrSnary  work  address; 

(H)  NPI.  when  issued  by  HCFA; 

(I)  Court  or  judicial  venue  in  which 
the  action  was  taken; 

(J)  Docket  or  court  file  number, 

(K)  Name  of  primary  prosecuting 
agency; 

(L)  Prosecuting  agency's  case  number; 

(M)  Length  of  Incarceration, 
detention,  probation,  community 
service  or  other  sentence; 

(N)  Amount  of  any  monetary 
penalties,  judgment,  restitution  or  other 
order; 

(0)  Date  of  sentence; 

(P)  Descriptian  of  acts  or  omissions 
and  injuries  upon  which  the  action  was 
based; 

(Q)  Nature  of  the  final  adverse  action 
and  whether  such  action  is  on  appeal; 

(R)  Name(s)  of  affiUated  or  associated 
health  care  entities;  and 

(S)  Statutory  offenses  and  count(s). 
and 

(ii)  With  respect  to  the  reporting 
entity — 

(A  J  Name  and  address  of  the  reporting 
entity  and  its  file  number  cwirerning 
the  subiect;  and 

(B)  Tne  name,  title  and  telephone 
number  of  the  responsible  official 
submitting  the  report  on  behalf  of  the 
repenting  entity. 

I2)  Entities  described  in  paragraph  (a) 
of  this  section  should  report,  when 
known,  the  following  information — 

(i)  With  respect  to  the  individual  who 
is  the  subject  of  a  criminal  conviction — 

(A)  Other  name(s)  used; 

(B)  Home  address; 

(C)  Physician  specialty; 

(D)  Medicare  provider  numberfs); 

(E)  Medicaid  provider  number<s)  and 
SUte(s); 

(F)  DEA  registration  numberfs); 

(G)  FederalBureau  of  Investigation 
(FBD  number, 

(H)  Name  of  each  professional  school 
attended  and  year  of  graduation;  and 

(1)  With  respect  to  each  profsMional 
license,  certification  or  registration,  the 
license,  certification  or  r^stration 
number,  the  field  of  licensure, 
certification  or  registration,  and  the 
name(s)  of  the  State  or  Territory  in 
which  the  license,  certification  or 
registration  is  held,  if  known; 

Ui)  With  respect  to  health  care  entities 
(if  known)  with  which  the  subject  of  the 
criminal  conviction  is  affiliated  or 
associated — 

(A)  Type(s)  of  affiliated  or  associated 
health  care  entities; 

(B)  Address  of  each  associated  or 
affiliated  health  care  entity; 

(C)  NPI  of  each  associated  or  affiliated 
health  care  entity,  when  issued  by 
HGFA;  and 


(D)  Nature  of  subject's  relationship  to 
each  associated  or  affiliated  health  care 
entity;  and 

(iii)  With  respect  to  the  action — 

(A)  Investigative  agencies  involved; 
and 

(B)  Investigative  agencies'  case  or  file 
number. 

(c)  Infonnation  to  be  reported  on 
organizations.  (1)  Entities  described  in 
paragraph  (a)  of  this  section  must  report 
the  following  information — 

(i)  With  respect  to  the  organization 
that  is  the  subject  of  a  crindnal 
conviction — 

(A)  Entity's  legal  name; 

(B)  Name  enti^  is  doing  business  as; 

(C)  Business  address; 

(D)  Federal  Employer  Identification 
number,  and  Social  Security  number 
(when  used  as  the  TIN); 

(E)  NPI  when  issued  by  the  HGFA; 

(F)  Type  of  entity; 

(G)  dcHut  or  judicial  venue  in  which 
the  acticm  was  taken; 

(H)  Docket  or  court  file  number; 

(1)  Name  of  primary  praaecuting 
agency; 

(J)  Prosecuting  agency's  case  number. 

(K)  Length  of  sentence  (e.g..  for 
probation); 

(L)  Amount  of  any  monetary  penalty, 
judgment,  restitution,  or  other  orders; 

(M)  Date  of  sentence; 

(N)  Description  of  acts  or  omissions 
and  injuries  upon  which  the  action  was 
based; 

(O)  Nature  of  the  final  adverse  action 
and  whether  such  action  is  on  appeal; 

(P)  Name(s)  of  affiliated  or  associated 
health  care  entities;  and 

(Q)  Statutory  offenses  and  count(s). 
and 

(ii)  With  respect  to  the  reporting 
entity — 

(A)  Name  and  address  of  the  reporting 
entity  and  its  file  number  concerning 
the  subiect;  and 

(B)  Tne  name,  title  and  telephone 
nimiber  of  the  responsible  official 
submitting  the  report  on  behalf  of  the 
reporting  entitv. 

(2)  Entities  described  in  paragraph  (a) 
of  this  section  should  rep<Ht,  when 
known,  the  following  information — 

(i)  With  respect  to  the  organization 
that  is  the  subject  of  a  criminal 
conviction — 

(A)  Medicare  provider  numberfs); 

(B)  Medicaid  provider  numbers)  and 
State(s); 

(C)  DEA  registration  niunber(s): 

(D)  Health  care  provider's  or 
supplier's  license,  cotification  or 
registration  numberfs).  and  the  name(s) 
of  the  State  or  Territory  in  which  the 
license,  certification  or  registration  is 
held: 

(E)  Names  and  titles  of  principal 
officers  and  owners: 


(F)  Investigative  agencies  involved; 
and 

(G)  Investigative  agencies'  case  or  file 
number;  and 

(ii)  With  respect  to  any  health  care 
entities  (if  known)  with  which  the 
subject  of  the  criminal  conviction  is 
affiliated  or  associated — 

(A)  Type(s)  of  affiliated  or  associated 
healUi  care  entities; 

(B)  Address  of  each  associated  or 
affiliated  health  care  entity; 

(G)  NPI  of  each  associated  or  affiliated 
health  care  entity,  when  issued  by 
HGFA;  and 

(D)  Nature  of  subject's  relationship  to 
each  associated  or  affiliated  health  care 
entity. 

(d)  Sanctions  for  failure  to  report.  The 
Secretary  will  provide  for  publication  of 
a  public  report  that  identifies  those 
Government  agencies  that  have  failed  to 
report  infonnation  on  adverse  actions  as 
required  to  be  reported  uadu  this 
section. 


(•■■V    neponaiQ  eiv>  juogmems  I 
oiaoeflve^  of  a  naaMti  caie  Hen 

(a)  Who  must  report.  Federal  and 
States  Attorneys,  investigative  agencies 
and  health  plans  must  report  dvil 
judgments  against  health  care  providers, 
suppliers  or  practitianers  related  to  the 
delivery  of  a  health  care  item  or  service 
(regardless  of  whether  the  dvil 
judgment  is  the  subject  of  a  pending 
appeal),  with  the  exception  of  those 
rmiltiflg  from  medical  malpractice. 

(b)  Information  to  be  reported  on 
individuals.  (1)  Entities  described  in 
paragraph  (a)  of  this  section  must  report 
the  followring  information — 

(i)  With  respect  to  the  individual  who 
is  the  subiect  of  a  judgment — 

(A)  Full  name; 

(B)  Social  Security  number,  and 
Federal  Employer  Identification  number 
for  individuals  who  possess  one; 

(G)  Date  of  birth: 

(D)  Sex; 

(E)  Occupation; 

(F)  Organization  name  and  type: 

(G)  PrUnary  work  address: 

(H)  NPI.  when  issued  by  HGFA; 

(I)  Gourt  or  judicial  venue  in  which 
the  action  was  taken; 

(J)  Docket  or  court  file  number; 

(K)  Name  of  primary  prosecuting 
agency  or  civil  plaintiiEf; 

(L)  Prosecutins  agency's  case  number, 

(M)  Date  of  judgment; 

(N)  Amount  of  any  monetary  penalty, 
judnnent,  restitution,  or  other  orders; 

(O)  Description  of  acts  or  omissions 
and  injiuies  upon  which  the  action  was 
based: 

(P)  Nature  of  final  adverse  action  and 
whether  such  action  is  on  appeal: 

(Q)  Name(s)  of  affiliated  or  assodated 
health  care  entities:  and 
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(R)  Statutory  offenses  and  count(s), 
and 

(ii)  With  respect  to  the  reporting 
entity — 

(A)  Name  and  address  of  the  reporting 
entity  and  its  file  number  concerning 
the  subiect;  and 

(B)  The  name,  title  and  telephone 
number  of  the  responsible  offidal 
submitting  the  report  on  behalf  of  the 
reporting  entity. 

(2)  Entities  described  in  paragraph  (a) 
of  this  section  should  report,  when 
known,  the  following  information — 

(i)  With  resped  to  the  individual  who 
is  the  subjed  of  a  judgment — 

(A)  Physidan  specialty,  if  applicable; 

(B)  Other  name(s)  used; 
(G)  Home  address; 

(D)  Medicare  provider  numbers); 

(E)  Medicaid  provider  number(s)  and 
Sute(s): 

(F)  DEA  registration  number(s): 

(G)  FBI  number; 

(H)  Name  of  each  professional  school 
attended  and  year  of  graduation; 

(I)  With  resped  to  each  professional 
license,  ontification  or  registration,  the 
license,  certification,  or  registration 
number,  the  field  of  licensure, 
certification,  or  registration,  and  the 
name(s)  of  the  State  or  Territory  in 
which  the  license,  certification  or 

Ttraticmisheld; 
Investigative  agendes  involved; 
and 

(K)  Investigative  agendes'  case  or  file 
number;  and 

(ii)  With  resped  to  any  health  cara 
entities  (if  known)  with  which  the 
subjed  of  the  judgment  is  affiliated  or 
associated — 

(A)  Type(s)  of  affiliated  <»  assodated 
hmldi  care  entities: 

(B)  Address  of  each  assodated  or 
affiliated  health  care  entity; 

(G)  NPI  of  each  associated  ot  affiliated 
health  care  entity,  when  issued  by 
HGFA;  and 

(D)  Nature  of  subjed's  relationship  to 
each  associated  or  affiliated  health  care 
entity. 

(c)  Information  to  be  reported  on 
organizations.  (1)  Entities  described  in 
paragraph  (a)  of  this  section  must  report 
the  following  information — 

(i)  With  resped  to  the  organization 
that  is  the  subjed  of  a  judgment — 

(A)  Entity's  legal  name,  if  known; 

(B)  Name  entity  is  doing  business  as; 
(G)  Business  address: 

(D)  Federal  Employer  Identification 
nundwr,  and  Sodal  Security  number 
(i^en  used  as  the  TIN); 

(E)  NPI,  when  issued  by  HGFA; 

(F)  Type  of  entity; 

■    (G)  Court  or  judidal  venue  in  which 
the  action  was  taken; 
(H)  Docket  or  court  file  nimiber; 


(1)  Name  of  primary  prosecuting 
agency  or  dvil  plaintiff; 

(J)  Prosecuting  agency's  case  number; 

(K)  Date  of  judgment; 

(L)  Amount  of  any  monetary  penalty, 
judgment,  restitution  or  other  orders; 

(M)  Description  of  acts  or  omissions 
and  injiiries  upon  which  the  action  was 
based; 

(N)  Natiire  of  final  adverse  action  and 
whether  such  action  is  on  appeal; 

(O)  Name(s)  of  affiliated  or  assodated 
health  care  entities:  and 

(P)  Statutory  offenses  and  count(s), 
and 

(ii)  With  resped  to  the  reporting 
entity — 

(A)  Name  and  address  of  the  reporting 
entity  and  its  file  number  conoeming 
the  subject;  and 

(B)  The  name,  title  and  telephone 
nun^r  of  the  responsible  official 
submitting  the  report  on  behalf  of  the 
reporting  entity. 

(2)  Entities  described  in  paragraph  (a) 
of  this  section  should  report,  when 
known,  the  following  information — 

(i)  With  resped  to  the  organization 
that  is  the  subjed  of  a  judpnent — 

(A)  Medicare  provider  numbeifs); 

(B)  Medicaid  provider  numberfs)  and 
Statefs): 

(C)  DEA  registration  numberfs); 

(D)  Health  care  provider  or  supplier 
license,  certification  or  registratim 
number,  and  the  name(s)  of  the  State  or 
Territory  in  which  the  license, 
certification  or  registration  is  held; 

(E)  Names  and  titles  of  prindpal 
offioere  and  ownen; 

(F)  Investigative  agendes  involved; 
and 

(G)  Investigative  agendes'  case  or  file 
number,  and 

(ii)  With  resped  to  any  health  care 
entities  (if  known)  with  which  the 
subjed  of  the  judgment  is  affiliated  or 
assodated — 

(A)  Type(s)  of  affiliated  or  associated 
health  care  entities; 

(B)  Address  of  each  associated  or 
affiliated  health  care  entity; 

(G)  NPI  of  each  associated  or  affiliated 
health  care  entity,  when  issued  by 
HGFA;  and 

P)  Nature  of  subjed's  relationship  to 
each  assodated  or  affiliated  health  care 
entity. 

(d)  Sanctions  for  failure  to  report  Any 
h^th  plan  that  fails  to  report 
infcwmation  on  an  adverse  action 
required  to  be  reported  under  this 
section  will  be  subjed  td  a  dvil  money 
penalty  (CMP)  of  not  more  than  $25,000 
for  eadi  such  adverse  action  not 
reported.  Such  penalty  will  be  imposed 
and  collected  in  the  same  manner  as 
GMPs  undw  subsection  (a)  of  section 
1128A  of  the  Ad.  The  Seaetary  will 


provide  for  publication  of  a  pubUc 
report  that  identifies  those  Government 
agendes  that  have  failed  to  report 
information  on  adverse  actions  as 
required  to  be  reported  under  this 
section. 


161.10 


(a)  MTio  must  report.  Federal  and 
State  government  agendes  must  report 
health  care  providers,  suppliers  or 
praditicmers  excluded  fnm 
partidpating  in  Federal  or  State  health 
care  programs,  induding  exclusions  that 
were  made  in  a  matter  in  w^iidi  there 
wras  also  a  settlement  that  is  not 
reported  because  no  finHing«  or 
admissions  of  liability  have  been  made 
(regardless  of  whether  the  exclusion  is 
the  subjed  of  a  pending  appeal) . 

(b)  Information  to  be  reported  on 
individuals.  (1)  The  mtity  described  in 
paragraph  (a)  of  the  section  must  report 
the  following  informatian — 

(i)Name; 

(ii)  Sodal  Security  number,  and 
Federal  Employer  Identification  number 
for  individuals  who  possess  one; 

(iii)  Date  of  birth; 

(iv)  Sex; 

(v)  OociqMtion; 

(vi)  Primary  w(»k  address; 

(vii)  Organization  name  and  type; 

(viii  )  NPI.  when  issued  by  HGFA; 

(ix)  Professional  school  and  year  of 
graduation; 

(x)  With  resped  to  eadi  professional 
license,  certification  or  registration,  the 
license,  certification  or  registration 
number,  the  field  of  licensure, 
certification  or  registratian.  and  the 
name(s)  of  the  State  or  Temtory  in 
which  the  license,  cntification  or 
registration  is  held; 

(xi)  Descriptian  of  the  action,  the  date 
the  acticHi  was  taken,  its  effective  date 
and  duration,  and  whether  the  action  is 
on  appeal; 

(xii)  Clasaification  of  the  action  in 
accordance  with  a  reporting  code 
adopted  by  the  Secretary; 

(xiii)  DMcription  of  acts  or  omissions, 
and  injuries,  upon  which  the  action  was 
based: 

(xiv)  Name  and  address  of  the 
reporting  entity,  and  the  name  of  the 
agency  taking  the  action; 

(xv)  The  name,  titfe  and  telephone 
number  of  the  responsible  official 
sutunitting  the  report  on  bdialf  of  the 
reporting  entity;  and 

(xvi)  Name(s)  of  any  health  care  entity 
with  which  the  subjed  is  affiliated  or 
associated. 

(2)  The  entity  described  in  paragraph 
(a)  of  this  section  should  report.  «^ien 
known,  the  following  information — 
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(i)  Other  name(s)  used; 

(ii)  Home  address; 

(iii)  Physician  specialty; 

(iv)  Federal  license,  certification  or 
registration  number(s}  (such  as  a  DEA 
registration  number.  Medicare  provider 
number(s)); 

(v)  Type(s)  of  any  health  care  entity 
with  which  the  subject  is  affiliated  or 
associated; 

(vi)  Address  of  each  associated  or 
affiliated  health  care  entity; 

(vii)  hJPI  of  each  associated  or 
affiliated  health  care  entity,  when 
issued  by  HCFA;  and 

(viii)  Nature  of  subject's  relationship 
to  each  associated  or  affiliated  health 
care  entity. 

(c)  Information  to  be  reported  on 
organizations.  (1)  An  entity  described  in 
paragraph  (a)  of  this  section  must  report 
the  following  information  for  a  health 
care  provider  or  suppUer — 

(i)  Name  and  type  of  provider  or 
supplier; 

(ii)  Federal  Employer  Identification 
number,  and  Social  Sectirity  number 
(when  used  as  the  TIN); 

(iii)  NPI.  when  issued  by  HCFA; 

(iv)  The  provider's  or  supplier's 
address; 

(v)  The  provider's  or  supplier's 
license,  certification  or  registration 
number(s)  and  the  name  of  the  State  or 
Teiritory  in  which  the  license, 
certification  or  registration  is  held  (the 
license  number  against  which  the  action 
is  taken  should  be  specified); 

(vi)  Description  of  the  acts  or 
omissions  or  other  reason  for  the  action; 

(vii)  Classification  of  the  action  in 
accordance  with  a  reporting  code 
adopted  by  the  Secretary; 

(viii)  DMcription  of  the  action,  the 
date  the  action  was  taken,  its  effective 
date  and  duration; 

(ix)  Name  and  address  of  the  reporting 
entity,  and  the  name  of  the  agency 
taking  the  action; 

(x)  The  name,  title  and  telephone 
number  of  the  responsible  official 
submitting  the  report  on  behalf  of  the 
reporting  entity;  and 

(xi)  Name(s)  of  any  health  care  entity 
with  which  the  subject  is  affiliated  or 
associated. 

(2)  An  entity  described  in  paragraph 
(a)  of  this  section  should  report,  when 
known,  the  following  information  for  a 
health  care  provider  or  supplier — 

(i)  Federal  license,  certification  or 
registration  numbers)  (such  as  a  DEA 
registration  number.  Medicare  provider 
number(s),  CLIA  number); 

(ii)  Type(s)  of  any  health  care  entity 
with  which  Uie  subject  is  affiUated  or 
associated; 

(iii)  Address  of  each  associated  or 
affiliated  health  care  entity; 


(iv)  NPI  of  each  associated  or 
affiliated  health  care  entity,  when 
issued  by  HCFA;  and 

(v)  Nature  of  subject's  relationship  to 
each  associated  or  affiliated  health  care 
entity. 

(d)  Sanctions  for  failure  to  report.  The 
Secretary  will  provide  for  publication  of 
a  public  report  that  identifies  those 
Government  agencies  that  have  failed  to 
report  information  on  adverse  actions  as 
required  to  be  reported  under  this 
section. 


161.11 

(a)  Who  must  report.  Federal  and 
State  governmental  agencies  and  health 
plans  must  report  other  adjudicated 
actions  or  decisions  related  to  the 
delivery  of  a  health  care  item  or  service 
against  health  care  providers,  suppliers 
and  practitioners  (regardless  of  whether 
the  other  adjudicated  actions  or 
decisions  are  subject  to  a  pending 
appeal). 

(b)  Information  to  be  reported  on 
individuals.  (1)  Entities  described  in 
paragraph  (a)  of  this  section  must  report 
the  following  information  on 
individuals — 

(i)  Name; 

(ii)  Social  Security  number,  and 
Federal  Employer  Identification  number 
for  individuals  who  possess  one; 

(iii)  Sex; 

(iv)  Date  of  birth; 

(v)  Occupation; 

(vi)  Primary  work  address; 

(vii)  Organization  name  and  type; 

(viii)  Name  of  each  profession^ 
school  attended  and  year  of  graduation: 

(ix)  With  respect  to  each  professional 
license,  certification  or  registration,  the 
license,  certification  or  registration 
number,  the  field  of  licensure, 
certification  or  registration,  and  the 
name  of  the  State  or  Territory  in  which 
the  license,  certification  or  registration 
is  held; 

(x)  NPI.  when  issued  by  HCFA; 

(xi)  Description  of  the  acts  or 
omissions  or  other  reason  for  the  action; 

(xii)  Classification  of  the  action  in 
accordance  with  a  reporting  code 
adopted  by  the  Secretary; 

(xiii)  Description  of  the  action,  date 
the  action  was  taken,  its  effective  date 
and  duration,  amount  of  any  monetary 
penalty,  and  whether  the  action  is  on 
appeal; 

(xiv)  Name  and  address  of  the 
reporting  entity,  and  the  name  of  the 
agency  taking  the  action; 

(xv)  The  name,  title  and  telephone 
number  of  the  responsible  official 
submitting  the  report  on  behalf  of  the 
reporting  entity;  and 


(xvi)  Name(s)  of  any  health  care 
entities  with  which  the  subject  is 
affiliated  or  associated. 

(2)  Entities  described  in  paragraph  (a) 
of  this  section  should  report,  when 
known,  the  following  information  on 
individuals — 

(i)  Other  name(s)  used; 

(ii)  Home  address; 

(iii)  Physician  specialty; 
-  (iv)  Federal  license,  certification  or 
registration  number(8)  (such  as  a  DEA 
registration  number.  Medicare  provider 
niunbeHs)); 

(v)  Type(s)  of  any  health  care  entity 
with  which  the  subject  is  affiliated  or 
associated; 

(vi)  Address  of  each  associated  or 
affiliated  health  care  entity; 

(vii)  NPI  of  each  associated  or 
affiliated  health  care  entity,  when 
issued  by  HCFA;  and 

(viii)  Nature  of  subject's  relationship 
to  each  associated  or  affiliated  health 
care  entity. 

(c)  Information  to  be  reported  on 
organizations.  (1)  Entities  described  in 
paragraph  (a)  of  Uiis  section  must  report 
the  following  information  on 
organizations — 

(i)  Name  and  type  of  provider  or 
supplier; 

(ii)  Federal  Employer  Identification 
number,  and  Social  Security  niunber 
(when  used  as  the  TIN); 

(iii)  The  provider's  or  supplier's 
address; 

(iv)  NPI.  when  issued  by  HCFA; 

(v)  The  provider's  or  supplier's 
license,  certification  or  registration 
numbeifs)  and  the  name  of  the  State  or 
Territory  in  which  the  license, 
certification  or  registration  is  held  (the 
license  number  against  which  the  action 
is  taken  should  be  specified); 

(vi)  Description  of  the  acts  or 
omissions  or  other  reason  for  the  action; 

(vii)  Description  of  action,  date  the 
action  was  taken,  its  effective  date  and 
duration,  and  amoimt  of  any  monetary 
penalty; 

(viii)  Classification  of  the  action  in 
accordance  with  a  reporting  code 
adopted  by  the  Secretary; 

(ix)  Name  and  address  of  reporting 
entity,  and  the  name  of  the  agency 
takingthe  action; 

(x)  The  name,  title,  and  telephone 
number  of  the  responsible  official 
submitting  a  report  on  behalf  of  the 
reporting  entity;  and 

(xi)  Name(s)  of  any  health  care 
entities  with  which  the  subject  is 
affiliated  or  associated. 

(2)  Entities  described  in  paragraph  (a) 
of  this  section  should  report,  when 
known,  the  following  information  on 
oreuiizations — 

(i)  Federal  license,  certification  or 
registration  number(s)  (such  as  a  DEA 
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registration  number.  Medicare  provider 
number(s).  CLIA  number); 

(ii)  TypisCs)  of  any  health  care  entity 
with  which  the  subject  is  affiliated  or 
associated; 

(iii)  Address  of  each  associated  or 
affiliated  health  care  entity,  if  known; 

(iv)  NPI  of  each  associated  or 
affiliated  health  care  entity,  when    . 
issued  by  HCFA; 

(v)  Nature  of  subject's  relationship  to 
each  associated  or  affiliated  health  care 
entity;  and 

(vi)  Name  and  titles  of  principal 
officers  and  owners. 

(d)  Sanctions  for  failure  to  report.  Any 
health  plan  that  fails  to  report 
information  on  an  adverse  action 
required  to  be  reported  under  this 
section  will  be  subject  to  a  CMP  of  not 
more  than  $25,000  for  each  such 
adverse  action  not  rep<nted.  Such 
penalty  will  be  imposed  and  collected 
in  the  same  manner  as  CMPs  under 
section  1128A(a)  of  the  Act.  The 
Secretary  will  provide  for  publication  of 
a  public  report  that  identifies  those 
Government  agencies  that  have  failed  to 
report  infcMmation  on  adverse  actions  as 
required  to  be  repotted  under  this 
section. 

Subpart  C—OiackMura  of  Infonnation 
by  Ifia  HaaHhcaia  Intigrity  and 
Prolaclion  Date  Bank 


161.12 


Bank. 

(a)  Who  may  request  information  and 
what  information  may  be  available. 
Information  in  the  HIPDB  will  be 
available,  upon  request,  to  the  following 
persons  or  entities,  or  their  authorized 
agents — 

(1)  Federal  and  State  government 
agencies; 

(2)  Health  plans; 

(3)  A  health  care  practitioner, 
provider,  or  supplier  requesting 
information  concerning  himself,  herself 
or  itself;  and 

(4)  A  person  or  entity  who  requests 
aggregate  information,  which  does  not 
permit  the  identification  of  any 
particular  patient,  health  care  provider, 
supplier  or  practitioner.  (For  example, 
researchers  can  use  the  aggregate 
information  to  identify  the  total  number 
of  practitioners  excluded  from  the 
Medicare  and  Medicaid  programs. 
Similarly,  health  plans  can  use 
aggregate  information  to  develop 
outcome  measures  in  their  efforts  to 
mraiitor  and  improve  quality  care.) 

(b)  Procedures  for  obtaining  HIPDB 
information.  Eligible  persons  and 
entities  may  obtain  iniormation  from  the 
HIPDB  by  submitting  a  request  in  such 


form  and  manner  as  the  Secretary  may 
prescribe.  These  requests  are  subject  to 
fees  set  forth  in  §61.13  of  this  part.  The 
HIPDB  will  comply  with  the 
Department's  principles  of  fair 
information  practice  by  providing  each 
subject  of  a  report  with  a  copy  when  the 
report  is  entered  into  the  HDniB. 


161.13 


■ppHciMe  to  leMMetsfof 


(a)  Policy  on  fees.  Tlie  fiees  described 
in  this  section  apply  to  all  requests  for 
informatimi  from  the  HIPDB.  However, 
for  purposes  of  verification  and  dispute 
resolution,  the  HIPDB  will  provide  a 
copy — automaticaUy.  without  a  request 
and  free  of  charge — of  every  record  to 
the  health  care  provider.  suppUer  or 
practitioner  who  is  the  subject  of  the 
report  The  fees  are  authorized  by 
section  1128E(d)(2)  of  the  Act.  and  they 
reflect  the  fiill  costs  of  operating  the 
database.  The  actual  fees  will  be 
announced  by  the  Secretary  in  periodic 
notices  in  the  Federal  Register. 

(b)  Criteria  for  determining  the  fee. 
The  amount  of  each  fee  will  be 
determined  based  on  the  following 
criteria — 

(1)  Direct  and  indirect  personnel 
costs; 

(2)  Physical  overiiead,  consulting,  and 
otber  indirect  costs  including  rent  and 
depreciation  oa  land,  buildings  and 
equipment; 

(3)  Agency  management  and 
supervisory  costs; 

(4)  Costs  of  enforcement,  research  and 
establishment  of  regulations  and 
guidance; 

(5)  Use  of  electronic  data  processing 
equipment  to  collect  and  maintain 
information — the  actual  cost  of  the 
service,  including  computer  search 
time,  runs  and  printouts;  and 

(6)  Any  other  direct  or  indirect  costs 
related  to  the  provision  of  services. 

(c)  Assessing  and  collecting  fees.  The 
Secretary  wall  announce  throiigh 
periodic  notice  in  the  Federal  Register 
the  method  of  payment  of  fees.  In 
detennining  these  methods,  the 
Secretary  will  consider  efficiency, 
effectiveness  and  convenience  for  users 
and  for  the  Department.  Methods  may 
include  credit  card,  electronic  funds 
transfer  and  other  methods  of  electronic 
payment. 

f  61.14   Confktamiaityof 


either  directly  or  from  another  party, 
must  use  it  solely  with  reelect  to  the 
purpose  for  which  it  was  provided. 
Nothing  in  this  paragraph  will  prevent 
the  disclosure  of  infonnation  by  a  party 
from  its  own  files  used  to  create  such 
reports  where  disclosure  is  otherwise 
authorized  under  applicable  State  m 
Federal  law. 


f  61.19    How  to 


Informaticm  reported  to  the  HIPCffl  is 
considered  confidential  and  will  not  be 
disclosed  outside  the  Department, 
except  as  specified  in  §§  61.12  and 
61.15  of  this  part  Persons  and  entities 
receiving  information  from  the  HIPDB. 


(a)  Who  may  dispute  the  HIPDB 
information.  The  HIPDB  wrill  routinely 
mail  or  transmit  electrooically  to  the 
subject  a  ct^y  of  the  report  filed  in  the 
HIPDB.  The  subject  of  the  repent  or  a 
designated  representative  may  dispute 
the  accuracy  of  a  report  conoeniing 
himself,  herself  or  itself  within  60 
calendar  days  of  receipt  of  the  rep>ort. 

(b)  Procedures  for  tusputing  a  report 
with  the  reporting  entity.  (1)  If  the 
subject  disagrees  with  ihe  reported 
infonnation,  the  subject  must  request,  in 
writing  within  60  calendar  days  of 
receipt  of  the  report,  that  the  HIPDB 
enter  the  report  into  "diluted  status." 

(2)  The  HlPDB  will  send  the  report, 
with  a  notation  that  the  report  has  been 
placed  in  "disputed  status."  to  queriers 
(«i^re  identifiable),  the  reporting  entity 
and  the  sul^ect  of  the  report. 

(3)  The  swject  must  attempt  to  enter 
into  discussion  with  the  reporting  entity 
to  resolve  the  dispute.  If  the  reporting 
entity  revises  the  information  miginally 
submitted  to  the  HIPDB,  the  HIPDB  will 
notify  the  subject  and  all  entities  to 
whom  reports  have  been  sent  that  the 
original  information  has  been  revised.  If 
the  reporting  entity  does  not  revise  the 
reported  information,  the  subject  may 
request  that  the  Secretary  review  the 
report  for  accuracy. 

(c)  Procedures  for  requesting  a 
Secretarial  review.  (1)  "The  subject  must 
request,  in  wrriting.  that  the  Secretary  of 
the  Department  review  the  report  for 
accuracy.  The  subject  must  return  this 
request  to  the  HIPDB  along  with 
appropriate  materials  that  support  die 
subject's  position.  The  Secretary  will 
only  review  the  accuracy  of  the  reported 
infonnation.  and  will  not  consider  the 
merits  or  appropriateness  of  the  action 
or  the  due  process  that  the  subject 
received. 

(2)  Alter  the  review,  if  the  Secretary — 
(i)  Condudes  that  the  information  is 
accurate  and  reportable  to  the  HIPDB. 
the  Secretary  will  inform  the  subject 
and  the  HIPDB  of  the  determination. 
The  Secretary  %irill  include  a  brief 
statement  (Secretarial  Statonent)  in  the 
report  that  describes  the  basis  for  the 
decision.  The  report  will  be  ranoved 
from  "disputed  status."  The  HIPDB  will 


58358 


Foderal  Register /Vol.  63.  No.  210 /Friday.  October  30,  1998 /Proposed  Rules 


distribute  the  coirected  report  and 
statementts)  to  previous  queriers  (where 
identifiable),  the  reporting  entity  and 
the  subject  of  the  report. 

(ii)  Concludes  that  the  information 
contained  in  the  report  is  inacciirate,  the 
Secretary  will  infonn  the  subject  of  the 
determination  and  direct  the  HIPDB  or 
the  reporting  entity  to  revise  the  report. 
The  Secretary  will  include  a  brief 
statement  (Secretarial  Statement)  in  the 
report  describing  the  findings.  The 
HIPDB  will  distribute  the  corrected 
report  and  statement  (s)  to  previous 
queriers  (where  identifiable),  the 
reporting  entity  and  the  subject  of  the 
report. 

(iii)  Determines  that  the  disputed 
issues  are  outside  the  scope  of  the 
Department's  review,  the  Secretary  will 
inf(nin  the  subject  and  the  HIPDB  of  the 
determination.  The  Secretary  will 
include  a  brief  statement  (Secretarial 
Statement)  in  the  report  describing  the 
findings.  The  report  will  be  removed 
from  "disputed  status."  The  HIPDB  will 
distribute  the  report  and  the 
statement(s)  to  previous  queriers  (where 
identifiable),  the  reporting  entity  and 
the  subject  of  the  report. 

(iv)  Cietermines  that  the  adverse 
action  was  not  reportable  and  therefore 
should  be  removed  bom  the  HEPDB,  the 
Secretary  will  inform  the  subject  and 
direct  the  HIPDB  to  void  the  report. 

The  HIPDB  will  distribute  a  notice  to 
previous  queriers  (where  identifiable), 
the  reporting  entity  and  the  subject  of 
the  report  that  the  report  has  been 
voided. 

Dated:  April  10, 1998. 
|uB>  GUh  Bivwii, 
Inspector  General. 

Approved:  June  9, 1998. 
Dmm  E.  Shalala. 
Secretary. 
(FR  Doc.  98-29147  Filed  10-29-48;  8:45  am) 
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FEDERAL  COAMUNICATIONS 
C0MM8S10N 

47  CFR  Parts  73  and  74 

[MM  Doctet  No.  96-41;  FCC  9B-2MI 

Raexamlnalion  of  ComfMralfve 
Standards  for  Noneofmnarcial 
Educational  Applicants 

AQENCV:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Commission  is  seeking 
further  comment  on  methods  that  it 
might  use  to  choose  among  competing 
applications  involving  noncommercial 


educational  (NCE)  broadcast  stations, 
both  on  the  reserved  and  nonreanved 
portions  of  the  broadcast  spectrum.  The 
Commission  proposes  to  eliminate  the 
current  traditional  hearing  process, 
which  has  been  costly  and  time 
consuming  without  making  meaningful 
distinctions  between  applicants.  It  seeks 
comments  on  various  alternatives, 
including  lotteries  and  point  systems. 
The  intended  eCbct  is  to  improve 
methods  for  considering  noncommercial 
educational  broadcast  applications, 
consistent  with  statutory  requirements. 
DATES:  Comments  are  due  on  or  before 
December  14, 1998.  Reply  comments  are 
due  on  or  before  January  4, 1999. 
A00NES8CS:  Paper  comments  should  be 
sent  to  Secretary,  Federal 
Communications  Commission,  1919  M 
Street,  N.W.,  Washington.  D.C  20554. 
Electronic  comments  should  be  sent  via 
the  Internet  to  http://www.fcc.gov/e- 
file/ecfs.html. 

FOR  FURTHER  SiFORMATION  CONTACT: 
Irene  Bleiweiss,  Mass  Media  Bureau, 
Audio  Services  Division  (202)  418- 
2780. 

SUPPI.EMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Further 
Notice  of  Proposed  Rule  Making  (In  the 
Matter  of  Reexamination  of  the 
Comparative  Standards  for 
Noncommercial  Educational 
Applicants),  adopted  October  7, 1998. 
and  released  October  21, 1998.  The 
complete  text  of  this  Further  Notice  of 
Proposed  Rule  Making  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Reference 
Center  (Room  239),  1919  M  Street.  N.W.. 
Washii^on.  D.C,  and  also  may  be 
purchased  from  the  Commission's  copy 
contractor.  International  Transcription 
Service,  (202)  857-3800, 1231  20th 
Street,  N.W..  Washington,  DC  20036. 

Synopsis  (rf  Order 

1 .  The  Commission  first  issued  a 
Notice  of  Proposed  Rule  Making  in  this 
proceeding  in  1995  (  60  FR  15275  March 
23,1995).  The  Commission  is  now 
issuing  a  Further  Notice  of  Proposed 
Rule  Making  to  seek  comments  on 
additional  options  and  issues.  The 
Commission  proposes  to  discontinue  its 
use  of  traditional  comparative  hearings 
to  select  among  competing  applicants 
for  noncommercial  educational  (NCE) 
radio  and  television  stations.  It  solicits 
comments  on  several  alternatives. 

2.  With  respect  to  applicants  for 
channels  reserved  for  NCE  use.  the 
Commission  proposes  to  use  either  a 
lottery  or  a  point  system.  A  lottery 
would  be  weighted  to  give  significant 
preference  to  applicants  who  would 
increase  diversity  of  ownership  and 


applicants  omtrolled  by  a  member  or 
members  of  a  minority  group,  as 
required  by  statute.  A  point  system 
would  have  no  required  statutory 
components.  The  Commission  seeks 
comment  on  various  factors  for  which  it 
might  award  points,  including  local 
diversity,  fair  distribution  of  service, 
technical  parameters,  and  other  factors. 
The  Commission  also  seeks  comments 
on  tie  breakers,  to  be  used  if  two  or 
mcne  applicants  receive  the  same 
number  of  points. 

3.  NCE  applicants,  along  with 
commercial  applicants,  can  also 
currently  apply  for  channels  not 
specifically  reserved  for  NCE  use.  The 
Balanced  Budget  Act  of  1997  requires 
that  commercial  licenses  be  awarded  by 
auction  but  exempts  certain  NCE 
stations  &x>m  auction.  The  Commission 
solicits  conunents  on  whether  the 
statute  would  permit  an  auction 
between  commercial  and  NCE 
applicants  for  nonreserved  channels, 
vrith  or  without  bidding  credits  for  the 
NCE  applicant.  It  also  presents  several 
non-auction  alternatives  including 
expanding  the  limited  circumstances 
imder  which  the  Commission  will 
reclassify  a  commercial  channel  as 
available  for  NCE  use  only  in  a 
particular  area;  considering  NCE  entities 
ineligible  to  apply  for  nonreserved 
channels  altogether;  and  hybrid 
approaches  consisting  of  a  lottery/ 
auction  or  point  system/auction.  The 
Commission  invites  comments  and 
additional  suggestions  from  the  public. 

List  of  Subjects  in  47  CFR  Parts  73  and 

74 

Radio  broadcasting.  Television 
broadcasting. 

Federal  Communications  Conmiission. 

Mi«BUeRoaMnSalaa. 

Secretary. 

(FR  Doc.  98-29065  Filed  10-29-98;  8:45  am] 

aajjNO  COM  tnt-«i-» 


DEPARTMENT  OF  TRANSPORTATION 

Surtaoa  Transportation  Board 

49  CFR  Part  1146 
[8TB  Ex  Parts  Na62q 

ExpadHad  Rallaf  for  Sarvica 
inadsmiactoa 

AGENCY:  Surface  Transportation  Board. 
ACTION:  Extension  of  time  for  filing  reply 
comments. 

StJMMARY:  In  a  supplemental  notice  of 
proposed  rulemaking  served  October  15. 
1998.  and  published  in  the  Federal 
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RsgiatSr  on  October  20. 1998  (63  FR 
55996)  (October  supplemental  notice), 
the  Surface  Transportation  Board 
requested  the  filing  of  supplemental 
reply  comments  on  November  6. 1998. 
In  response  to  a  request  filed  by  Edison 
Electric  Institute  (EEI),  the  Board  is 
extending  for  one  week  (to  November 
13. 1998)  the  date  for  filing 
supplemental  replies.  The  supplemental 
comment  date  of  October  30. 1998. 
remains  the  same. 

DATES:  Supplemental  reply  comments 
are  now  due  November  13. 1998. 
ADDRESSES:  An  original  plus  12  copies 
of  all  supplemental  replies,  referring  to 
STB  Ex  Parte  No.  628.  must  be  sent  to 
the  Surface  Transportation  Board.  Office 
of  the  Secretary.  Case  Control  Unit.  1925 
K  Street.  N.W..  Washington.  DC  20423- 
0001.  In  addition,  copies  should  be 
served  upon  all  parties  included  in  the 
service  list  issued  by  the.Board  in  its 
notices  served  Jime  9  and  16, 1998, 
which  are  available  (m  the  Board's 
website  (www.stb.dot.gov).  Hie  October 
supplemental  notice  contains  further 
information  concerning  the  availability 
of  obtaining,  copying,  and  seeing 
documents,  and  the  requirements  for 
electronic  submission  of  documents. 
FOR  FURTMER  WTORMATION  CONTACT: 
Joseph  H.  Dettmar.  (202)  565-1600. 
[TDD  for  the  hearing  impaired:  (202) 
565-1695.) 

SUPPLEMENTARY  SIFORMATION;  In  a 
decision  in  this  proceeding  served  May 
12, 1998,  and  published  in  the  Federal 
R^liatnr  on  May  18, 1998(63  FR  27253). 
the  Board  instituted  a  proceeding  to 
solicit  comments  on  proposed  rules  that 
would  establish  expedited  procedures 
for  shippers  to  obtain  alternative  rail 
service  from  another  carrier  when  the 
incumbent  carrier  cannot  properly  serve 
shippers.  In  the  October  supplemental 
notice,  the  Board  requested  comments 
on  a  request  by  the  American  Short  Line 
and  Regional  Railroad  Association 
(ASLRRA)  for  similar  expedited 
procedures  to  be  establi^ed  for  Class  II 
andtUass  in  railroads  to  obtain 
temporary  access  to  an  additional 
carrier  under  similar  circimistanoes. 
Supplemental  comments  on  the 
ASLRRA  request  are  due  Octobw  30. 
1998.  Supplemental  replies  to  such 
comments  are  due  November  6, 1998. 
In  a  request  filed  October  22, 1998. 
EEI  asks  that  the  supplemental  reply 
comments  be  due  on  or  before 
November  13. 1998.  In  support  of  its 


request.  EEI  subouts  that  the  one-wedi 
extension  is  needed,  inter  alia,  to 
prepare  meaningful  replies  and  to 
coordinate  with  other  parties,  and  to 
avoid  conflict  with  two  meetings 
outside  Washington.  D.C  on  November 
2-3  and  November  4-6.  involving  a 
large  number  of  shippers.  EEI  states  that 
ASLRRA  does  not  oppose  the  one-wedn 
extension.  Si's  request  is  reasonable, 
and  it  %nll  be  granted. 

Decided:  October  27. 1998. 

By  the  Board,  Vonon  A.  Williams. 
Secretary. 

Varaoa  A.  WilUaiM, 
Secretary. 
(FR  Doc.  98-29155  Filed  10-29-98: 8:4S  am) 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmoapltarfc 
AdminlstFatton 

50CFRPart860 
PJ>.1016SS8I 

risiiarias  off  Waat  Coaat  tTtalaa  and  In 

^     I    1^C^.^|A^^^  ^k^L^^A^u  Al^k^ttW^i^^    A^.^h^^kA^.a 

ine  iveanm  facnici  nomMm  aiiuiuvj 


AQBICY:  National  Marine  Fisheries 

Service  (NMFS).  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Receipt  of  an  application  for  an 

exempted  fishing  permit;  request  for 

comments. 


f:  NMFS  annoimces  receipt  of 
an  application  for  an  exempted  fishing 
pennit(EFP)  that  would  allow  an 
experimental  fishery  for  northern 
anchovy  in  an  area  off  San  Francisco 
closed  to  vessels  fishing  for  the 
purposes  of  reducing  the  catch  into 
products  such  as  fish  meal  and  oil. 
Reduction  fishing  is  prohibited  in  the 
Farallon  Islands  clostire  by  50  CFR 
660.512  of  the  regidations  implementing 
the  Northern  Andiovy  Fishery 
Management  Plan  (FMP).  The  purpose 
of  the  proposed  experiment  is  to 
investigate  the  consequences  of 
conducting  a  small-sode  reducticm 
fishery  in  the  area.  If  granted,  the  permit 
would  allow  fishing  that  otherwise 
would  be  prohibited  by  the  FMP  and  its 
.  implementing  regulations.  NMFS  may 
authorize  su(±  a  permit  pursuant  to 
regulations  at  50  CFR  600.745(b). 


DATES:  Comments  must  be  received  by 
November  30. 1998. 
ADDRESSES:  Send  comments  to  Dr. 
William  T.  Hogarth.  Regimial 
Administrator..  Southwrest  Regim, 
NMFS.  501  W.  Ocean  Boulevard.  Suite 
4200.  LcMig  Beedi.  CA  90802-4213. 


FOR  RIRTHBI  SIFORMATION  CONTACT: 
Svein  Fougner  or  James  Morgan  at 
(562)980-4030). 


IT10N:TheFMP 
and  implementing  regulations  at  50  CFR 
600.745(b)  specify  that  EFPs  may  be 
issued  to  authorize  fishing  that 
otherwise  would  be  prohibited  by  an 
FMP  and  set  fcHth  procedures  for 
issuing  permits. 

NMFS  has  accepted  an  EFP  — 

application  for  review  and  has 
forwarded  copies  to  the  U.S.  Coast 
Guard  and  the  Director  of  the  California 
Department  of  Fish  and  Game.  The 
applicant  proposes  to  harvest  northern 
anchovy  off  the  coast  of  California  in  the 
area  of  the  Farallon  Islands  This  area 
has  been  closed  to  reduction  fishing 
since  implementation  of  the  FMP  in 
1978  and,  like  other  area  closures  in  the 
FMP.  «vas  meant  to  avoid  conflict 
betweoi  recrastioaal  vessels  and  %irfaat 
was  then  a  high-volume  reduction 
fishery.  Fishing  operations  would  most 
likely  take  place  in  the  spring  of  1999 
with  roundhaul  gear  and  would  involve 
from  one  to  three  vessels  of  30  to  50  mt 
capacity. 

The  application  will  be  discussed  at 
the  November  2-6, 1998.  meeting  of  the 
Pacific  Fishery  Msnsgement  Council, 
which  will  be  held  st  the  Doubletree 
Hotel  Columbia  River  in  Pmtland.OR 
1401  N.  Hayden  Island  Drive,  Portland. 
OR  97217  (63  FR  54450.  October  9. 
1998).  The  decision  on  whether  to  issue 
an  EFP  and  determinations  on 
appropriate  permit  omditions  will  be 
based  on  a  number  of  considerations, 
including  recommendatians  made  by 
the  Council  and  comments  received 
from  the  public.  A  copy  of  the 
q>plication  is  available  for  review  at  the 
NMFS  Southwest  Regional  Office  (see 
). 


f.  16U.S.Cl801efse9. 
Dated:  October  23. 1998. 
■raoaClilMiiiiiiil. 
Acting  Director.  Office  t^Sustaina^ 
Fisheries.  National  Marine  Fisheries  Service. 
(FR  Doc.  9e-290e5  FUed  10-29-48:  8:45  ami 
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DEPARTMENT  OF  AGRICULTURE 

FofMtServic* 

WhIMwvHfc  Tlmbtr  8al«,  BoIm  National 
FoTMt  Valtoy  County,  ID 

AGENCY:  Forest  Service,  USDA. 
ACTION:  Notice  of  intent  to  prepare 
Environmental  Impact  Statement. 

summary:  The  Boise  National  Forest 
will  prepare  an  environmental  impact 
statement  (EIS)  to  doc\unent  the 
analysis  and  disclose  the  environmental 
impacts  of  a  proposed  timber  sale  in  the 
Whitehawk  subwatershed  of  the 
Deadwood  drainage. 

The  Lowman  Ranger  District  of  the 
Boise  National  Forest  proposes  to 
harvest  approximately  5,000  acres  in  the 
Whitehawk  subwatershed,  Township  11 
North,  Ranges  7  and  8  East.  Boise 
Meridian.  Tiinber  harvest  would 
include  regeneration  harvest, 
commercial  thinning,  sanitation  and 
salvage.  Several  tempbrary  roads  are 
proposed  for  construction  to  access 
stands  which  can  be  harvested  using 
ground-based  systems.  A  number  of 
currently  closed  roads  would  be  opened 
and/or  reconstructed  to  facilitate 
ground-based  and  helicopter  yarding. 
No  timber  harvest  would  occur  within 
INFISH  defined  Riparian  Habitat 
Conservation  Areas,  within  the 
Deadwood  Inventoried  Roadless  Area 
(IRA),  or  within  the  segment  of  the 
Deadwood  River  designated  as  eligible 
for  Wild  designation  under  the  Wild 
and  Scenic  Rivers  Act  in  the  Forest 
Flan.  Treatment  harvest  is  proposed  in 
portions  of  the  Whitehawk  IRA.  The 
proposed  action  is  designed  to  maintain 
water  quahty,  wildlife  habitat,  and 
recreational  opportunity  spectrum  in 
the  project  area  within  Forest  Plan 
standards. 

DATES:  Written  comments  concerning 
the  scope  of  the  analysis  described  in 
this  Notice  should  be  received  by 
November  30, 1998  to  ensure  timely 


consideration.  No  scoping  meetings  are 
planned  at  this  time. 
ADDRESSES:  Send  written  comments  to 
Jackie  Andrew.  Project  Coordinator, 
Lowman  Ranger  District,  7359  Highway 
21,  Lowman,  ID  83637. 
FOR  FURTHER  MFORMATION  CONTACT: 
Questions  concerning  the  propoaed 
action  and  EIS  should  be  directed  to 
Jackie  Andrew  at  208-259-3361. 
SUPPI^MENTARV  MFORMATION:  The 
proposal  may  result  in  the  reduction  in 
the  number  of  acres  in  the  Whitehawk 
IRA  from  the  National  Forest  System. 
Proposals  that  may  substantially  alter 
the  undeveloped  character  of  an  IRA 
require  the  preparation  of  an  EIS.  At  this 
time,  the  Forest  Service  regards 
development  of  IRA's  as  an  issue  to  be 
addressed  in  the  EIS.  An  alternative 
which  does  not  develop  the  Whitehawk 
IRA  will  be  developed  during  the 
analysis  process. 

The  Forest  Service  is  seeking 
information  and  comments  from 
Federal.  State,  and  local  agencies,  as 
well  as  individuals  and  organizations 
who  may  be  interested  in,  or  affected  by, 
the  proposed  action.  The  Forest  Service 
invites  written  comments  and 
suggestions  on  the  issues  related  to  the 
proposal  and  the  area  being  analyzed. 

Information  received  will  be  used  in 
preparation  of  the  draft  EIS  and  final 
EIS.  For  the  most  effective  use, 
comments  should  be  submitted  to  the 
Forest  Service  within  30  days  frY>m  the 
date  of  pubUcation  of  this  Notice  in  the 
Federal  Register.  The  Responsible 
Official  is  David  D.  Rittenhouse,  Forest 
Supervisor,  Boise  National  Forest.  The 
decision  to  be  made  is  whether  to 
harvest  National  Forest  System  timber 
and  reduce  natural  and  activity  fuels 
through  prescribed  fire.  The  draft  EIS  is 
expected  to  be  available  for  public 
review  in  February  1999,  with  a  final 
EIS  estimated  to  be  completed  in  May 
1999.  The  comment  period  on  the  draft 
EIS  will  be  45  days  from  the  date  the 
Environmental  Protection  Agency 
publishes  the  notice  of  availability  in 
the  Federal  Register.  The  Forest  Service 
believes,  at  this  early  stage,  it  is 
important  to  give  reviewers  notice  of 
several  court  rulings  related  to  public 
participation  in  the  environmental 
review  process.  First,  reviewers  of  draft 
EIS's  must  structure  their  participation 
in  the  environmental  review  of  the 
proposal  so  that  it  is  meaningful  and 
alerts  an  agency  to  the  reviewer's 


position  and  contentions.  Vermont 
Yankee  Nuclear  Powrer  Corp.  v.  NRDC, 
435  U.S.  519,  553  (1978).  Also, 
environmental  objections  that  could  be 
raised  at  the  draft  EIS  stage  but  not 
raised  until  after  completion  of  the  final 
EIS  may  be  waived  or  dismissed  by  the 
courts.  Qty  of  Angoon  v.  Hodel.  803 
F.2d  1016. 1022  (9th  Cir.  1986),  and 
Wisconsin  Heritages,  Inc.  v.  Harris,  490 
F.  Supp.  1334, 1338  (E.D.  Wis.  1980). 
Because  of  these  court  rulings,  it  is  very 
important  that  those  interested  in  this 
proposed  action  participate  by  the  close 
of  the  45-day  comment  period  so  that 
substantive  comments  and  objections 
are  made  available  to  the  Forest  Service 
at  a  time  when  it  can  meaningfully 
consider  them  and  respond  to  them  in 
the  final  EIS.  To  assist  the  Forest 
Service  in  identifying  and  considering 
issues  and  concerns  on  the  proposed 
action,  comments  on  the  draft  EIS 
should  be  as  specific  as  possible.  It  is 
also  helpful  if  comments  refer  to 
specific  pages  or  chapter  of  the  draft 
EiS.  Comments  may  also  address  the 
adequacy  of  the  draft  EIS  or  the  merits 
of  the  alternatives  formulated  and 
discussed  in  the  draft  EIS.  Reviewers 
may  wish  to  refer  to  the  Council  on 
Environmental  Quality  Regulations  for 
implementing  the  procedural  provisions 
of  the  National  Environmental  PoUcy 
Act  at  40  CFR  1503.3  in  addressing  - 
these  points.  Comments  received  in 
resfKinse  to  this  solicitation,  including 
luunes  and  addresses  of  those  who 
comment,  will  be  considered  part  of  the 
public  record  on  this  proposed  action 
and  will  be  available  for  public 
inspection.  Comments  submittecl 
anonymously  will  be  accepted  and 
considered;  however,  those  who  submit 
anonymous  comments  will  not  have 
stan<hng  to  appeal  the  subsequent 
decision  under  36  CFR  215  or  217. 
Additionally,  pursuant  to  7  CFR  1.27(d). 
any  person  may  request  the  agency  to 
withhold  a  submission  from  the  public 
record  by  showing  how  the  Freedom  of 
Information  Act  (FOLA)  permits  such 
confidentiality.  Persons  requesting  such 
qpnfidentially  should  be  aware  that, 
under  the  FOLA,  confidentiality  may  be 
granted  in  only  limited  circumstances, 
such  as  to  protest  trade  secrets.  The 
Forest  Service  will  inform  the  requester 
of  the  agency's  decision  regarding  the 
request  for  confidentiality,  and  where 
the  request  is  denied,  the  agency  will 
return  the  submission  and  notify  the 
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requester  that  the  comments  may  be 
resubmitted  with  or  without  name  and 
address  within  10  days. 

Dated:  October  19. 1998. 
David  D.  Rittenhouse. 
Forest  Supervisor. 

(PR  Doc  9&-29029  FUed  10-29-98;  8:45  am] 
■UMQ  OOOC  S41S-11-M 

DEPARTMENT  OF  AGRICULTURE 

Forest  Sarvlce 

Klamath  Provincial  Advisory 
Commltlee  (PAC);  Meeting 

agency:  Forest  Service.  USDA. 
ACTION:  Notice  of  meeting. 

SUMMARY:  The  Klamath  Provincial 
Advisory  Committee  will  meet  on 
November  12-13. 1998,  in  Weaverville, 
California.  On  Thursday.  November  12. 
the  PAC  will  meet  at  the  Weaverville 
Ranger  Station,  210  Main  Street 
Highway  299,  for  a  field  trip  leaving  the 
Ranger  Station  at  11  a.m.  and  returning 
at  5  p.m.  On  Friday,  Nov«nber  13,  the 
meeting  will  lie  held  at  the  Trinity 
County  Board  of  Supervisor's 
Conference  Room  in  the  Trinity  County 
Library.  211  N.  Main  Street,  starting  at 
8  a.m.  and  adjourning  at  2:45  p.m. 
Agenda  items  for  Friday  include:  (l) 
Review  of  Thursday's  Field  Trip;  (2) 
Fiscal  Year  1998  Implementation 
Monitoring  Report;  (3)  PAC  Realignment 
Discussion;  (4)  Subcommittee  Reports; 
and  (5)  a  Public  Comment  Period.  All 
PAC  meetings  are  open  to  the  public 
Interested  citizens  are  encouraged  to 
attend. 

FOR  FURTHER  MFORMATION  CONTACT: 
Connie  Hendiyx.  USDA.  Kalmath 
National  Forest,  1312  Fairlane  Road. 
Yreka.  California  96097;  telephone  530- 
841-4468. 

Dated:  October  26, 1998. 
NaKjrl.Giisaii. 

Administrative  Officer. 

(FR  Doc.  98-29091  Filed  10-29-98:  8:45  am] 

MLUNO  CODE  Mia-11-«i 


APPALACMAN  STATES  L6W>LEVEL 
RADIOACTIVE  WASTE  COMMIPglOM 

Special  Meeting  of  the  Commlsaion  To 
Hear  the  Status  of  the  Siting  of  a 
Regional  Low-Level  Radtoaellve  Waste 
Dtapoaal  FaeHKy  and  Consider  CkMing 
the  Commission's  Administrative 
Oflloain  Harrlaburg.  Pennsylvsnia 

AGENCY;  Appalachian  States  Low-Level 
Radioactive  Waste  Commission. 
ACTION:  Notice  of  special  meeting. 


SUMMARY:  The  Commission  mil  htM  a 
special  meeting  to  hear  the  status  of  a 
lawsuit  against  the  Commonwealth  of 
Pennsylvania  to  stop  the  siting  of  a 
regional  low-level  radioactive  waste 
(LLRW)  disposal  facility,  hear  a  report 
bom  the  Commonwealtti  of 
Pennsylvania  on  the  status  of 
suspending  the  siting  process,  review 
and  reconsider  budgets  for  1996-99  and 
1999-2000.  consider  amending  the 
Commission's  bylaws  relating  to  a 
vacancy  in  the  executive  director 
position  and  when  the  annual  meeting 
must  be  held,  consider  the  disposition 
of  the  Commission's  remaining  funds, 
consider  forming  a  siting  restart 
committee,  appointment  of  a 
representative  to  the  Low-Level  Waste 
Forum,  consider  performing  a  doseout 
audit  of  the  Commission,  consider 
retaining  Pepper  Hamilton  LLP  as 
Counsel  to  the  Commission,  and 
consider  renewing  the  investment 
agreement  with  the  Pennsylvania  Office 
of  the  Treasurer. 

DATES:  The  meeting  will  be  held  on 
Wednesday,  December  2, 1998  from 
9:00  a.m.-l:00  p.m.  Most  of  the  meeting 
will  be  open  to  the  public.  An  executive 
session  closed  to  the  public  will  be  held 
from  about  9:15  a.m.  to  10:00  a.m. 
ADDRESSES:  The  meeting  will  be  held  at 
the  Harrisbuig  Hilton  and  Towers,  One 
North  Second  Street,  Harrisbuig,  PA 
17101. 

FOR  FURTHER  SIFORMATION  CONTACT: 
Marc  S.  Tenan,  Executive  Director,  at 
717-234-6295. 

Dated:  October  22. 1998. 
MaicS.TaaaB. 
Executive  Director. 

(FR  Doc  98-29096  Filed  10-29-48:  8:45  am) 
■UMQ  COM  ( 


COMMTTTEE  FOR  PURCHASE  FROM 
PEOPLE  WHO  ARE  BUND  OR 
SEVERELY  DISABLED 

Procurament  List;  l*ropoeed  AddWone 


AQBICY:  Committee  for  Purchase  From 

People  Who  Are  Blind  or  Severely 

Disabled. 

ACTION:  Proposed  additions  to  and 

deletitm  from  Procurement  List. 

SUMMARY:  The  Committee  has  received 
proposals  to  add  to  the  Procurement  List 
commodities  and  a  service  to  be 
furnished  by  nonprofit  agencies 
employing  persons  who  are  blind  or 
have  other  severe  disabilities,  and  to 
delete  commodities  previously 
furnished  by  sudi  agencies. 


t  MUST  BE  RECeVEO  ON  OR 
E:  November  30, 1998. 
;  Committee  far  Purdiase  From 
People  Who  Are  Blind  or  Severely 
Disabled,  Crystal  Gateway  3,  Suite  310, 
1215  Jefferson  Davis  Highway, 
Arlington.  Virginia  22202-4302. 
FOR  FURTHER  WTORMATION  CONTACT: 
Beverly  Milkman  (703)  603-7740. 
SUPPI.BIKNTARY  SN^MMATION:  This 
notice  is  published  pursuant  to  41 
U.S.C.  47(a)(2)  and  41  CFR  51-2.3.  Its 
purpose  is  to  provide  interested  persons 
an  opportimity  to  submit  comments  on 
the  possible  impact  of  the  proposed 
actions. 

AdditkMM 

If  the  Committee  approves  the 
proposed  addition,  all  entities  of  the 
Federal  Government  (except  as 
otherwise  indicated)  will  be  required  to 
procure  the  commodities  and  service 
listed  below  from  nonprofit  agencies 
employing  persons  who  are  blind  or 
have  other  severe  disatnlities.  I  certify 
that  the  following  action  will  not  have 
a  significant  impact  on  a  substantial 
number  of  small  entities.  The  major 
factors  considered  for  this  certification 
were: 

1.  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  ot 
other  compliance  requirements  for  small 
entities  other  than  the  small 
oiganizatioDS  that  will  furnish  the 
cxnnmodities  and  eervice  to  the 
Govraiunent. 

2.  The  action  wiU  result  in 
authorizing  small  entities  to  furnish  the 
commodities  and  service  to  the 
Government. 

3.  There  are  no  known  regulatory 
alternatives  which  would  aooomplidi 
the  olqectives  of  the  Javits-Wagner- 
Ollay  Act  (41  U.S.C  46-48c)  in 
oonnectioD  with  the  commodities  and 
service  proposed  for  addition  to  the 
Procurement  List.  Comments  on  this 
certification  are  invited.  Commenters 
should  identify  the  8tatement(s) 
underiying  the  certification  on  whicii 
they  are  providing  additional 
infoimation. 

The  following  commodities  and 
service  have  been  proposed  for  additian 
to  Procurement  List  for  productioo  by 
the  nonprofit  agencies  listed: 


Dispenser,  Glue  Tape  and  Befill 
Cartridge 

8040-01-441-0169— CKspenser, 
Adhesive  Tape.  Temporary 

8040-01-441-01 73— Replacement 
Cartridge,  Temporary 

8040-01-441-01 75— Dispenser, 
Adhesive  Tape,  Pennanent 
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8040-01-441-01 78— Replacement 

Cartridge,  Permanent 

NPA:  Industries  for  the  Blind.  Inc., 
Milwaukee.  Wisconsin. 

Service 

Recycling  Service 

U.S.  Army  Garrison  Hawaii  (USAG-HI) 

installations 
Aliamanu  Military  Reservation  (AMR) 
Fort  Shafter  (FS) 

Helemano  Military  Reservation  (HMR) 
Tripler  Army  Medical  Center  (TAMC) 
Wainae  Recreation  Center  (WRC) 
Wheeler  Army  Airfield  (WAAF) 
Schofield  Barracks  (SB) . 
Island  of  Oahu.  HI 

NPA:  Goodwill  Industries  of  Honolulu. 
Inc.,  Honolulu,  Hawaii. 

Deletion 

I  certify  that  the  foUomng  action  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
The  major  factors  considered  for  this 
certification  were: 

1.  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities. 

2.  The  action  will  result  in 
authorizing  small  entities  to  furnish  the 
commodities  to  the  Government. 

3.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits-Wagner- 
O'Day  Act  (41  U.S.C.  46-48c)  in 
connection  with  the  commodities 
proposed  for  deletion  from  the 
Procurement  List. 

The  following  commodities  has  been 
proposed  for  deletion  from  the 
Procurement  List: 

Bedspread 

7210-00-728-0182 

7210-00-728-0183 

7210-00-728-0180 

Beverly  L.  Milbun. 

Executive  Director. 

(PR  Doc  M-29153  Filed  10-2»-98:  8:45  am] 


COMMnTEE  FOR  PURCHASE  FROM 
PEOPLE  WHO  ARE  BUND  OR 
SEVERELY  DBABLEO 

Procurament  Ltet;  Additions  and 


AQCNCY:  Committee  for  Purchase  From 

People  Who  Are  Blind  or  Severely 

Disabled. 

ACTION:  Additions  to  and  deletions  frtim 

the  Procurement  List. 


f:  This  action  adds  to  the 
Procurement  List  commodities  and 


services  to  be  furnished  by  nonprofit 
agencies  employing  persons  who  are 
blind  or  have  other  severe  disabilities, 
and  deletes  from  the  Procurement  List 
commodities  and  a  service  previously 
furnished  by  such  agencies. 
EFFECTIVE  DATE:  November  30, 1998. 
ADDRESS:  Committee  for  Purchase  From 
People  Who  Are  Blind  or  Severely 
Disabled,  Crystal  Gateway  3,  Suite  310, 
1215  Jefferson  Davis  Highway, 
ArUngton,  Virginia  22202-4302. 
FOR  FURTHER  INFORMATION  CONTACT: 
Beverly  Milkman  (703)  603-7740. 
SUPPLEIONTARY  INFORMATION:  On  June 
19,  August  28,  September  11  and  18. 
1998,  the  Committee  for  PiutJiase  From 
People  Who  Are  Blind  or  Severely 
Disabled  published  notices  (63  FR 
33631,  45996,  48696  and  49895)  of 
proposed  additions  to  and  deletions 
bom  the  Proctirement  List: 

Additions 

The  following  comments  pertain  to 
Warehouse  Operation,  the  l5redge 
WHEELER  Spare  Parts  Warehouse,  400 
Edwards  Avenue,  Suite  F,  Harahan, 
Louisiana. 

Comments  were  received  frt>m  the 
current  contractor  for  this  service.  The 
contractor  stated  that  tasks  to  be 
performed  did  not  appear  to  be  suitable 
for  people  who  are  blind  or  severely 
disabled.  These  tasks  include  operating 
a  forkliit.  making  shipping  crates, 
operating  power  tools,  and  lifting  heavy 
items. 

These  tasks  will  in  fact  be  performed 
by  people  who  are  blind,  one  of  whom 
is  a  qualified  forldift  operator. 
Accordingly,  the  Committee  has 
concluded  that  performance  of  this 
service  is  suitable  for  people  who  are 
blind. 

After  consideration  of  the  material 
presented  to  it  concerning  capability  of 

aualified  nonprofit  agencies  to  provide 
le  commodities  and  services  and 
impact  of  the  additions  on  the  cujrrent 
or  most  recent  contiacton,  the 
Committee  has  determined  that  the 
commodities  and  services  listed  below 
are  suitable  for  proctirement  by  the 
Federal  Goveriiment  under  41  U.S.C 
4&-48C  and  41  CFR  51-2.4. 

I  certify  that  the  following  action  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
The  ma)or  factors  considered  for  this 
certification  were: 

1.  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities  other  than  the  small 
organizations  that  will  furnish  the 
commodities  and  services  to  the 
Government. 


2.  The  action  will  not  have  a  severe 
economic  impact  on  current  contractors 
for  the  commodities  and  services. 

3.  The  action  %vill  result  in 
authorizing  small  entities  to  furnish  the 
commodities  and  services  to  the 
Government. 

4.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits- Wagner- 
O'Day  Act  (41U.S.C.  46-48c)  in 
connection  with  the  commodities  and 
services  proposed  for  addition  to  the 
Procurement  List. 

Accordingly,  the  following 
commodities  and  services  are  hereby 
added  to  the  Procurement  List: 

Commodities 

Rag.  Wiping 

7920-01-454-1147 

Red  Shop  Towels 

7920-01-454-1148 

Services 

Call  Center  Services 

Defense  Logistics  Information  Service 

(DUS) 
BatUe  Cieek  Customer  Support  Center 

(CSC) 
Federal  Center.  74  North  Washington 

Avenue.  Battle  Creek.  Michigan. 

Food  Service 

U.S.  Marine  Corps  Base,  Dining 
Facilities,  Quantico,  Virginia 

Janitorial/Custodial 

Austin  Memorial  AFRC/AMSA  *1, 
Austin.  Texas 

Warehouse  Operation 

The  Dredge  WHEELER  Spare  Parts 
Warehouse,  400  Edwards  Avenue, 
Suite  F.  Harahan,  Louisiana 
This  action  does  not  affect  current 
contracts  awarded  prior  to  the  elective 
date  of  this  addition  or  options  that  may 
be  exercised  under  those  contracts. 

Deletions 

I  certify  that  the  following  action  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
The  major  factors  considered  for  this 
certification  were: 

1.  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities. 

2.  The  action  will  not  have  a  severe 
economic  impact  on  future  contractora 
for  the  commodities  and  services. 

3.  The  action  will  result  in 
authorizing  small  entities  to  furnish  the 
commodities  and  services  to  the 
Government. 
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4.  lliere  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits- Wagner- 
OTtay  Act  (41  U.S.C.  46— 48c)  in 
connection  with  the  commodities  and 
services  deleted  from  the  Procurement 
List. 

After  consideration  of  the  relevant 
matier  presented,  the  Committee  has 
determined  that  the  commodities  and 
service  listed  below  are  no  longer 
suitable  for  procurement  by  the  Federal 
Government  imder  41  U.S.C  4&-48c 
and  41  CFR  51-2.4. 

Accordingly,  the  foUowing 
commoditi^  and  service  are  her^y 
deleted  bora  the  Procurement  List: 

Commodities 


Cover,  Bed 


7210-01- 
7210-01- 
7210-01- 
7210-01- 
7210-01- 
7210-01- 
7210-01- 
7210-01- 
7210-01- 
7210-01- 
7210-01- 
7210-01- 
7210-01- 
7210-01- 
7210-01- 
7210-01- 
7210-01- 
7210-01- 
7210-01- 
7210-01- 
7210-01- 
7210-01- 
7210-01- 
7210-01- 
7210-01- 
7210-01- 
7210-01- 
7210-01- 
7210-01- 
7210-01- 

Service 
(bounds 


-116-7856 

-120-0679 

-120-8019 

-116-7855 

-120-6018 

-120-8009 

-120-8017 

-120-8014 

-120-8016 

-116-7853 

-124-8303 

-118-4085 

-120-8022 

-120-8021 

-122-5015 

-123-5149 

-125-9250 

-120-8015 

-12O-8012 

-120-8011 

-llft-7859 

-123-5148 

-116-7858    . 

-116-7860 

-120-8020 

-116-7857 

-116-7854 

-120-8013 

-124-7626 

-120-8010 

Maintenance 


U.S.  Army  Reserve  Center,  1816  East 
Main  Street.  Albemarle,  North 
Carolina 

Beverly  L.  Milkman, 

Executive  Director. 

(FR  Doa  98-29154  Filed  10-29-98;  8;4S  am] 
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COMMnTEE  FOR  PURCHASE  FROM 
PEOPLE  WHO  ARE  BUND  OR 
SEVERELY  DISABLED 

Deletion  to  the  Procurem«nt  Ust; 
CofTSctlon 

In  the  docimient  appearing  on  page 
56905  FR  Doc.  98-28468.  in  the  issue  of 
October  23. 1998.  in  the  second  and 
third  column,  a  Cap.  Garrison  with 
multiple  NSNs.  each  denominated  by  a 
National  Stock  Number  (NSN).  is  listed 
as  deleted  from  the  Procurement  List, 
effective  November  23. 1998.  This 
notice  is  corrected  to  delete  only  the 
following  NSNs  from  the  Procurement 
List: 

Cap,  Garrison 

8405-01-232-5330 

8405-01-232-5331 

8405-01-232-5332 

8405-01-232-5333 

8405-01-232-5334 

8405-01-232-5335 

8405-01-232-5336 

8405-01-232-5337 

8405-01-232-5338 

8405-01-232-5339 

8405-01-232-5340 

8405-01-232-5341 

8405-01-232-5342 

8405-01-232-5343 

8405-01-232-5344 

8405-01-232-6345 

8405-01-232-5346 

8405-01-232-5347 

8405-01-232-5348 

8405-01-232-5349 

8405-01-232-5350 

8405-01-232-5351 

8405-01-232-5352 

8405-01-232-5353 

8405-01-232-5354 

8405-01-232-5355 

Beverly  L.  Milknun. 

Executive  Director. 

(FR  Doc  98-29152  Filed  10-29-98;  8:4S  am) 
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CENSUS  MONITORINQ  BOARD 
Notice  of  PiMIc  MMdng 

SUMMARY:  Tbis  notice,  in  ounpliance 
with  PL  105-119,  sets  forth  the  meeting 
date,  time  and  place  for  the  third 
business  meeting  of  the  full  Census 
Monitoring  Board.  The  meeting  agenda 
will  include  an  examination  of  ongoing 
preparations  by  the  Census  Bureau  for 
the  2000  Decennial  Census. 
DATES:  The  meeting  will  take  place  at 
10:00  AM,  Friday,  November  6. 1998. 
LOCATION:  The  meeting  will  be  held  in 
Room  2203.  Raybum  House  Office 
Building,  Washington.  DC  20515. 


FOR  FURTHER  INFORMATION  CONTACT: 

Contact  Midiael  Miguel.  Census 
Monitoring  Board.  Phone:  301-457- 
5080. 

FradT.AAail, 

Executive  Director.  Congressional  Members. 
MarkfoluMoa. 

Executive  Director,  Presidential  Members. 
(FR  Doc.  98-29176  Filed  10-2»-98: 8:45  am] 
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DEPARTMENT  OF  COMMERCE 

Tiiihmiswinn  for  OMB  Rewieiir 
Comment  ReQueet 

The  Department  of  QHnmerce  has 
submitted  to  the  Office  of  Management 
and  Budget  (CA4B)  for  clearance  the 
following  proposal  for  collection  of 
information  under  the  provisioiis  of  the 
Paperwork  Reduction  Act  (44  U.S.C 
Chapter  35). 

Agency:  Bureau  of  the  Census. 

Title:  Annual  Survey  of  Government 
Employment 

Fotm  Numberis):  E-1,  E-2.  E-3,  E-4. 
E-6,  E-7.  E-9. 

QMB  Approval  Number;  0607-0452. 

Type  of  Request:  Reinstatement. 
%vithout  change. 

Burden:  21.437  hours. 

Number  of  Respondents:  20.244. 

Avg  Hours  Per  Response:  1  hour  and 
4  minutes. 

Needs  and  Uses:  The  Census  Bureau 
conducts  the  Annual  Survey  of 
Govonment  Employment  every  year  in 
March  to  collect  data  oa  the 
employment,  payrolls,  and  hours 
worked  by  part-time  employees  of  state 
and  local  governments  for  one  pay 
period.  Data  are  collected  from  all 
agencies,  departments,  and  institutions 
of  the  fifty  state  governments  and  from 
a  sample  of  all  local  governments 
(counties,  cities,  townships,  school 
districts,  and  special  districts). 

Data  collection  is  primarily 
accomplished  through  the  use  of  mail 
canvass  questionnaires  that  are  tail(»ed 
to  the  type  of  government,  agency  of 
institution  befrig  surveyed.  Special  data 
reporting  arrangements  exists  with 
many  state  governments  and  some  local 
governments  to  facihtate  data  reporting 
in  ways  that  help  minimiae  repenting 
burden.  ~ 

Results  frxnn  this  survey  are  used 
directiy  in  a  variety  of  Federal 
programs:  By  the  Bureau  of  Eocmranic 
Analysis  to  develop  the  pubUc  sector 
components  of  the  National  Income  and 
Product  Accounts  and  to  develop 
perscmal  income  statistics;  by  the 
Department  of  Housing  and  Uiban 
Development  for  the  allocation  of 
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operating  subsidies  to  local  housing 
authorities;  and  by  the  Bureau  of  Labor 
Statistics  to  benchmark  the  government 
component  in  their  monthly 
employment  and  earnings  statistics 
proovm.  Other  users  include  state  and 
locu  government  executives  and 
legislators,  policy  makers,  economists, 
researchers,  and  the  general  public. 

We  are  requesting  that  the  survey  be 
reinstated,  with  change  after  a  brief 
lapse  in  clearance.  The  current  OMB 
cleared  expired  September  30, 1998. 
Since  the  collection  will  not  be 
conducted  again  until  March  1999.  this 
will  not  present  a  problem. 

Affected  Public:  State,  local,  or  tribal 
government.  Federal  oovemment 

Frequency.  Annually. 

Respondent's  Obligation:  Voluntary. 

Legal  Authority:  Title  13  USC,  Section 
161. 

OMB  Desk  Officer  Nancy  iCiricendall. 
(202) 395-7313. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  Linda  Engelmeier. 
DOC  Forms  Clearance  Officer.  (202) 
482-3272,  Department  of  Commerce, 
Room  5327.  14th  and  Constitution 
Avenue,  NW,  Washington.  DC  20230. 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent 
within  30  days  of  publication  of  this 
notice  to  Nancy  Kirkendall.  OMB  Desk 
Officer.  Room  10201.  New  Executive 
Office  Building.  Washington,  DC  20503. 

Dited:  October  21. 1998. 


Departmental  Forms  Qearance  Officer,  Office 

of  the  Chief  Information  Officer. 

|FR  Doc  98-29107  Piled  10-29-98:  8:45  unl 

■lUMQ  COM  M1«-«7-# 

DEPARTMENT  OF  COMMERCE 

Intentational  Trade  Administration 
[A-5S8-S24] 

Corro«ion*RaatetMit  Cartwn  Steel  Rat 
Produeta  from  Japan;  Initiation  of 
Antldrcumvantlon  Inquiry  on 
Antidumping  Duty  Order 

AQENCV:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  Initiation  of 
Anticiromivention  Inquiry:  Cut-to- 
Length  Carbon  Steel  Plate  from  Japan. 

SUMMARY:  In  response  to  a  request  from 
USS-I>OSCO  Industries  ("UPI").  the 
Department  of  Commerce  (the 
Department)  is  initiating  an 
anticircumvention  inquiry  to  determine 
whether  imports  of  boron-added  hot- 


dipped  and  electrolytic  corrosion- 
resistant  carbon  steel  sheet,  falling 
within  the  physical  dimensions 
outlined  in  the  scope  of  the  order,  are 
drcumventing  the  antidumping  duty 
order  on  corrosion-resistant  carbon  steel 
flat  products  from  Japan  (58  FR  44163, 
August  19, 1993). 
EFFECTIVE  DATE:  October  30. 1998. 
FOR  FURTHER  MFORMATKM  CONTACT: 
Maria  Dybczak.  or  Rick  Johnson,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  NW,  Washington,  DC.  20230; 
telephone:  (202)  482-1398.  or  (202) 
482-3818.  respectively. 

Applicable  SUtnte 

Unless  otherwise  stated,  all  citations 
to  the  statute  are  refiarences  to  the 
provisions  effective  January  1, 1995,  the 
effective  date  of  the  amencknents  made 
to  the  Tariff  Act  of  1930  (the  Act)  by  the 
Uruguay  Round  Agreements  Act 
(URAA).  In  addition,  imless  otherwise 
stated,  all  citations  to  the  Department's 
regulations  are  references  to  the 
regulations  as  codified  at  19  CFR  part 
351  (April  1998). 
SUPPLEMENTAL  a^OnMATION; 

BaclcgroniKl 

On  September  11. 1998,  petitioner 
USS-POSCO  Industries  ('UPI") 
requested  that  the  Department  conduct 
an  anticircumvention  inquiry  pursuant 
to  section  781(c)  of  the  Tariff  Act  to 
determine  whether  imports  of  boron- 
added  Japanese  hot-dipped  and 
electrolytic  corrosion-resistant  steel 
sheet,  falling  within  the  physical 
dimensions  outlined  in  the  scope  of  the 
order,  are  circumventing  the 
antidumping  duty  order  on  corrosion- 
resistant  caroon  steel  sheet  from  Japan. 
See  Antidumping  Duty  Orders:  Certain 
Corrosion  Resistent  Carbon  Steel  Flat 
Products  from  Japan.  58  FR  44163 
(August  19, 1993). 

Petitioner  alleges  that  Japanese 
exporters  have  been  circumventing  the 
order  by  exporting  hot-dipped  and 
eletrolytically  zinc  coated  sheet  to 
which  small  amounts  of  boron  (0.0020 
and  0.0025  percent  by  weight  based  on 
laboratory  tests  of  two  samples)  have 
been  added.  Carbon  steel  sheet,  as 
defined  by  the  HTSUS.  has  a  maximum 
boron  content  of  less  than  0.0008%  by 
weight.  If  the  boron  content  is  even 
slightly  higher,  the  products  enter  the 
U.S.  as  a  hot-dipped  or  electrolytic  alloy 
rather  than  carbon  steel  sheet,  thereby 
circumventing  the  order. 

Petitioner  argues  that  import  statistics 
indicate  that  imports  of  hot-dipped  and 
electrolytic  alloy  sheet  to  West  Coast 


ports  have  risen  from  25.256  NT  in  1996 
to  50.478  NT  for  the  first  6  months  of 
1998.  while  imports  of  the  carbon  sheet 
equivalent  have  decreased  from  16,013 
NT  in  1996  to  5,975  NT  for  the  first  six 
months  of  1998.  In  addition,  petitioner 
alleges  that  the  addition  of  boron  is 
generally  immaterial  (if  not  detrimental) 
to  the  performance  characteristics  of  the 
merchandise,  and  that  other  than  the 
addition  of  boron,  the  overall 
characteristics  of  the  alloy  vis-a-vis  the 
carbon  product  are  virtually  identical. 
In  fact,  petitioner  claims  that,  in  some 
dicumstances.  the  addition  of  boron 
could,  in  fiact.  hamper  the  product's 
formability.  Petitioner  also  states  that  it 
has  never  received  a  customer  inquiry 
for  any  product  with  boron  added  for 
any  application. 

On  September  29, 1998.  in  response 
to  the  Department's  request  for 
additional  information,  the  petitioner 
submitted  an  amendment  to  the  request 
for  an  anticircumvention  inquiry.  'The 
petitioner  identified  the  source  of  one  of 
the  samples  tested.  Provided  with  the 
supplemental  response  was  an  affidavit 
of  Petitioner's  Senior  Metallurgical 
Engineer.  The  Senior  Engineer 
evaluated  the  Japanese  boron-added 
product,  and  concluded  that  the  sample 
exhibited  the  same  physical  properties 
as  a  non-boron  product  of  similar 
specification.  In  addition,  the  evaluator 
concluded  that  the  "physical  properties 
exhibited  by  the  sample  were  not  a 
result  of  the  boron  addidon."  See 
Petitioner's  September  29. 1998 
submission.  Affidavit  of  Senior 
Metallurgical  Engineer,  page  1 . 

UPI  secured  a  second  sample  bom  a 
different  customer,  and  claims  that  it 
also  "exhibited  the  physical 
characteristics  one  would  expect  to 
achieve  using  a  steel  with  identical 
chemical  analysis  in  all  respects  except 
the  addition  of  boron."  See  Petitioner's 
September  29, 1998  submission. 
Affidavit  of  Karl  W.  Heralla,  page  2. 

The  petitioner  maintains  that  during 
the  last  three  years,  in  discussions 
between  UPI's  sales  and  marketing  staff 
and  with  their  customers  (which  were 
identified  in  Exhibit  4  of  the  petition). 
UPI  has  "been  expressly  or  implicitly 
told  that  their  customers  do  not  need 
boron — and  often  do  not  Icnow  if  boron 
is  present"  in  the  merchandise  in 
question.  See  Petitioner's  September  29, 
1998  submission.  Affidavit  of  Karl  W. 
Heralla.  page  2. 

In  its  request  to  initiate  an 
anticircumvention  inquiry,  petitioner 
stated  its  belief  that  Nippon  Steel 
Corporation.  NKK  Corporation,  and 
Nisshin  Steel  Corporation  are  producers 
of  the  subject  merchandise  wiUi  boron 
added.  In  addition,  petitioner  further 
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claimed  that  Kawasaki  Steel 
Corporation,  Kobe  Steel  Corporation, 
and  Simiitomo  Corporation  are  capable 
of  producing  and  exp<Hting  subject 
mochandise  with  boron  to  the  United 
States.  See  September  11, 1998 
submission,  at  page  11. 

The  scope  language  contained  in  the 
final  determination  and  antidumping 
duty  order,  as  amended  by  a  partial 
revocation,  (see  Certain  Corrosion- 
Resistant  Carbon  Steel  Flat  Products 
from  fapan:  Final  Determination  of 
Chariged  Circumstances  Antidiunping 
Duty  Administrative  Review  and 
Revocation  in  part  of  Antidumping  Duty 
Order,  62  FR  66848  (December  22, 
1997)),  describes  the  covered 
merchandise  as  follows: 

Althou]^  the  Harmonized  Tariff 
Schedule  of  the  United  States  (HTS) 
subheadings  are  provided  for 
convenience  and  customs  purposes,  our 
wnitten  descriptions  of  the  scope  of 
these  proceedings  are  dispositive.  .  .  . 

Corrosion-Resistant  Carbon  Steel  Flat 
Products  from  fapan 

These  products  include  flat-rolled 
carbon  steel  products,  of  rectangular 
shape,  either  clad,  plated,  or  coated 
Mritn  corrosion-resistant  metals  such  as 
zinc,  aluminum,  or  zinc-,  aluminum-, 
niduBl-  or  iron-based  alloys,  whether  or 
not  corrugated  or  painted,  varnished  or 
coated  with  plastics  or  other 
nonmetallic  substances  in  addition  to 
the  metallic  coating,  in  coils  (whethw  or 
not  in  successively  superimposed 
layers)  and  of  a  width  of  0.5  inch  or 
greater,  or  in  straight  lengths  which,  if 
of  a  thickness  less  than  4.75  millimeters, 
are  of  a  width  of  0.5  inch  or  greater  and 
which  measures  at  least  10  times  the 
thidmess  or  if  of  a  thickness  of  4.75 
millimeters  or  more  are  of  a  Mddth 
which  exceeds  150  millimeters  and 
measures  at  least  twice  the  thicimess,  as 
currently  classifiable  in  the  HTSUS 
imder  item  numbers  7210.30.0030. 
7210.30.0060.  7210.41.0000. 
7210.49.0030.  7210.49.0090, 
7210.61.0000,  7210.69.0000. 
7210.70.6030,  7210.70.6060, 
7210.70.6090,  7210.90.1000. 
7210.90.6000,  7210.90.9000, 
7212.20.0000.  7212.30.1030, 
7212.30.1090,  7212.30.3000, 
7212.30.5000.  7212.40.1000. 
7212.40.5000.  7212.50.0000, 
7212.60.0000.  7215.90.1000, 
7215.90.3000.  7215.90.5000, 
7217.20.1500.  7217.30.1530, 
7217.30.1560,  7217.90.1000, 
7217.90.5030,  7217.90.5060, 
7217.90.5090.  Included  in  this  review 
are  corrosion-resistant  flat-rolled 


products  of  non-rectangular  cross- 
section  where  such  cross-section  is 
achieved  subsequent  to  the  rolling 
process  (j.e.,  products  which  liave  been 
"woriwd  after  rolling") — for  example, 
products  which  liave  been  beveled  or 
rounded  at  the  edges.  Excluded  from 
this  review  are  flat-rolled  steel  products 
either  plated  or  coated  with  tin,  lead, 
chromium,  chromium  oxides,  both  tin 
and  lead  ("teme  plate"),  or  both 
chromium  and  chromium  oxides  ("tin- 
free  steel"),  whether  or  not  painted, 
varnished  or  coated  with  plastics  or 
other  nonmetallic  substances  in 
addition  to  the  metallic  coating.  Also 
excluded  from  this  review  are  clad 
products  in  straight  lengths  of  0.1875 
inch  at  more  in  composite  thickness 
and  of  a  width  which  exceeds  150 
millimeters  and  measures  at  least  twice 
the  thickness.  Also  excluded  bom  this 
review  are  certain  clad  stainless  flat- 
rolled  products,  which  are  three-layered 
corrosion-resistant  carbon  steel  flat- 
rolled  products  less  than  4.75 
millimeters  in  composite  thickness  that 
consist  of  a  carbon  steel  flat-rolled 
product  clad  on  both  sides  with 
stainless  steel  in  a  20%-60%-20% 
ratio.  Also  excluded  from  this  review 
are  certain  corrosion-resistant  carbon 
steel  flat  products  meeting  the  following 
specifications:  widths  ranging  from  10 
millimeters  (0.394  inches)  through  100 
millimeters  (3.94  inches):  thicknesses, 
including  coatings,  ranging  from  0.11 
millimeters  (0.004  inches)  through  0.60 
millimeters  (0.024  inches);  and  a  coating 
that  is  from  0.003  millimeters  (0.00012 
inches)  through  0.005  millimeters 
(0.000196  inches)  in  thickness  and  that 
is  comprised  of  three  evenly  applied 
layers,  the  first  layer  consisting  of  99% 
zinc,  0.5%  cobalt,  and  0.5% 
molybdenum,  followed  by  a  layer 
consisting  of  chromate.  and  finally  a 
layer  consisting  of  silicate.  See  also 
Antidumping  Duty  Orders:  Certain 
Corrosion-Resistant  Carbon  Steel  Flat 
Products  and  Cwtain  Cut-to-Lengfh 
Carbon  Steel  Plate  From  Canada.  58  FR 
44163  (August  19, 1993). 

UPI  describes  the  merchandise  that  is 
the  subject  of  this  anticircumvention 
inquiry  as  hot-dipped  and  electrolytic 
carix>n  steel  sheet  to  which  boron  has 
been  added. 

Initiation  of  Anticircumvention 
Proceeding 

Section  781(c)  of  the  Act  states  that 
the  Department  may  find  circumvention 
of  an  order  when  products  which  are  of 
the  class  or  kind  of  merchandise  subject 
to  an  antidtimping  duty  order  have  been 
"altered  in  form  or  appearance  in  minor 
respects  .  .  .  whether  or  not  included  in 
the  same  tariff  classification."  The 


Department  notes  that,  while  the  statute 
is  silent  as  to  what  fmcAon  to  consider 
in  determining  w^iether  alterations  are 

Eroperiy  considered  "minor,"  the 
igislative  history  of  this  provision 
indicates  that  there  are  certain  factors 
w^ch  should  be  considered  before 
reaching  an  anticircumvention 
determination. 

In  conducting  circumvaitian 
inquiries  under  section  781(c)  of  the 
Act,  the  Department  has  generally  relied 
upon  "such  criteria  as  the  overall 
physical  characteristics  of  the 
merchandise,  the  expectations  of  the 
ultimate  users,  the  use  of  the 
merchandise,  the  channels  of  mailuiting 
and  the  cost  of  any  modification  relative 
to  the  total  value  of  the  imported 
products."  S.  Rep.  No.71,  lOOth  Cong.. 
1st  Sess.  100  (1987)  ("In  applying  this 
provision,  the  Commerce  Department 
should  apply  practical  measurements 
regarding  minor  alterations,  so  that 
circumvention  can  be  dealt  with 
effectively,  even  where  such  alterations 
to  an  article  technically  transform  it  into 
a  differently  designated  article."). 

As  disciissed  below,  the  petiticmer  has 
presented  evidence  with  respect  to  each 
of  these  criteria.  See  Anticircumvention 
Petition,  with  attachments  (September 
11. 1998). 

OveraU  Physical  Ghanderiatics 

The  current  antidumping  order  covers 
CDnosion-resistant  carbon  steel  sheet 
from  Japan.  At  issue  is  hot-dipped  and 
electrolytic  corrosion-resistant  steel 
sheet,  falling  within  the  dimensions 
outlined  in  the  scope  of  the  order,  to 
which  boron  has  been  added.  The 
petitioner  has  tested  two  samples  of 
Japanese  origin,  and  determined  that 
boron  content  ranged  from  0.0020  to 
0.0025  percent  by  weight.  The  petitioner 
claims  that  the  addition  of  such  small 
amoimts  of  boron  is  immaterial  to  the 
performance  characteristics  of  the  final 
product.  Continuing,  the  petitioner 
maintains  that  metallui^gical 
considerations  for  the  addition  of  boron 
would  be  to  (1)  increase  the  strength 
level  in  medium  carbon  sheets;  (2) 
minimize  earing  in  a  low  carbon 
specialty  steel;  or  to  (3)  minimize 
secondary  woiii  embrittlement  in  ultra 
low  carbon  steels.  Baaed  on  petitioner's 
experience  of  the  end-uses  of  the 
product,  and  since  all  of  the  steel  sheet 
at  issue  contains  relatively  higher  levels 
of  carbon  (0.0349%  and  above),  none  of 
these  considerations  would  be  relevant, 
malring  the  addition  of  boron 
metallurgically  unnecessary. 

E^MCtatiaas  ofdw  UkiaMle  Uaers 

According  to  petitioner's  description 
of  the  sales  and  distribution  process  for 
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the  merchandise  in  question,  the  boron- 
added  material  is  sold  to  steel  service 
centers,  and  is  expected  to  be  purchased 
by  fabricators  who  would  further 
process  the  steel.  Petitioner  maintains 
that  consumers/fabricators  of  the 
product  would  not  rely  on  or  benefit 
nt>m  the  presence  of  boron,  and  that  the 
addition  of  the  alloy  into  the  carbon 
steel  product  offers  no  commercial 
advantage.  In  addition,  petitioner  notes 
that  many  fabricators,  most  of  which  are 
its  own  customers,  are  not  aware  of  the 
presence  of  boron,  and  that  it  has  never 
received  any  inquiry  or  request  for 
boron-added  caroon  steel  for  any 
application.  Finally,  petitioner  explains 
that  in  order  to  form  the  steel  for 
specific  uses,  the  product  must  have 
good  ductility/formability 
characteristics.  Thus,  according  to 
petitioner,  the  presence  of  hi^  levels  of 
boron  would  decrease  the  e^sctiveness 
of  these  characteristics,  and  would  be 
counterproductive. 

Use  of  the  Merchandise 

According  to  petitioner,  there  are  two 
primary  uses  for  the  merchandise  in 
question:  (1)  Hot-dipped  galvanized 
steel  sheet  is  used  for  metal  studs, 
siding,  roofing,  decking,  gutters, 
downspouts,  culverts  and  other 
construction  materials;  (2) 
electrogalvanized  sheet  (primarily  from 
Japan)  and  petitioner's  hot-dipped  sheet 
are  used  for  computer  chassis,  frames 
and  housing  for  gaming  equipment. 
Petitioner  maintains  that  there  are  no 
uses  of  hot-dipped  or  electrolytically 
coated  low  carbon  steel  sheet  containing 
boron  that  cannot  be  fully  met  without 
boron.  The  addition  of  boron  neither 
responds  to  a  new  need  in  the  market 
nor  improves  the  way  existing  technical 
needs  are  met. 

QiaiuieU  of  Marketing 

Petitioner  states  that  it  sells 
galvanized  sheet  without  boron  to 
virtually  the  same  West  Coast  steel 
service  centers  that  buy  competing 
products  from  Japan  with  boron,  and 
that  since  the  boron-added  and  non- 
boron  merchandise  are  used  for 
precisely  the  same  products  on  the  West 
Coast,  the  sales  channels  in  that  region 
are  the  same.  Petitioner  also  provided 
the  names  and  addresses  of  service 
centers  most  likely  to  be  involved  in  the 
distribution  of  the  merchandise  in 
question  for  the  West  Coast. 

Cost  of  Modification 

Petitioner  alleges  that  the  cost  of 
adding  boron  to  Tow  carbon  steel  to 
attain  a  boron  range  of  0.0025  to  0.0045 
percent  by  weight  (similar  to  the  sample 
examined  by  petitioner)  is  $0.55  per  net 


ton,  based  on  information  obtained 
through  one  of  its  parent  companies. 
This  additional  cost  represents  less  than 
0.1%  of  an  approximate  OF  value  of 
$600. 

Analysis 

Other  interested  parties,  Nippon  Steel 
Corporation,  NKK  Corporation, 
Kawasaki  Steel  Corporation,  and 
Sumitomo  Metal  Industries,  Ltd.. 
submitted  comments  arguing:  (1)  that 
the  Department  cannot  initiate  a  "minor 
alterations"  antidrcumvention  inquiry 
on  a  type  of  merchandise  which  the 
Department  has  previously  determined 
to  be  outside  the  scope  of  that  order, 
and  (2)  that  the  petitioner,  UPI,  does  not 
have  standing  as  a  "domestic  interested 
party." 

These  interested  parties  base  their 
first  argument  on  the  decision  of  the 
Court  of  International  Trade  (CTT)  in 
Hylsa.  Sj\.  v.  United  States.  Slip  Op. 
98-10  (February  3, 1998),  which  upheld 
the  earlier  decision  of  the  CTT  in 
Wheatland  Tube  Co.  v.  United  States, 
973  F.  Supp.  149  (OT  1997).  The 
Department  maintains  that  a 
determination  under  19  CFR  353.29(i)(l) 
that  merchandise  is  outside  the  scope  of 
the  order  does  not  preclude  the 
initiation  of  a  "minor  alterations" 
anticircumvention  inquiry  on  the  same 
merchandise  ■.  For  the  reasons 
discussed  in  Memomndum  from  Joseph 
Spetrini  to  Robert  S.  LaRussa. 
Anticircumvention  Inquiry,  Carbon 
Steel  Plate  from  Canada,  (May  20, 1998) 
the  Department  believes  tliat  it  is  not 
precluded  in  initiating  a  "minor 
alterations"  anticircimivention  inquiry 
in  the  instant  case.  The  interested 
parties  have  also  argued  that  petitioner, 
UPI,  does  not  have  standing  as  a 
"domestic  interested  party",  since  one 
of  the  company's  parents  is  a  South 
Korean  steel  producer.  However,  we 
disagree  with  the  parties'  conclusions. 
As  defined  by  section  771(9)(C)  of  the 
Act,  an  "interested  party"  is  a 
manufiacturer,  producer,  or  wholesaler 
in  the  United  States.  Nippon  Steel 
Corporation,  et  al.  do  not  contest  that 
UPI  produces  the  subject  merchandise 
in  the  United  States.  Therefore,  the 
Department  finds  that  UPI  has  standing 
under  the  statute.  See  also 
Memorandum  from  Joseph  Spetrini  to 
Robert  S.  LaRussa.  October  26, 1998, 
Anticircimivention  Inquiry,  A-588-824, 
Corrosion-Resistant  Carbon  Steel  Flat 
Products  from  Japan. 


■  See  Memorandum  from  )a«eph  Spetrini  to 
Robert  S.  URum*.  May  20. 199«. 
Anticircumvention  Inquiry,  A-122-S23,  Carfaon 
Steel  Plate  from  Canada,  at  5  and  6. 


Based  on  our  evaluation  of  the 
application,  we  determine  that  a  formal 
inquiry  is  warranted.  Accordingly,  we 
are  initiating  a  circumvention  inquiry 
concerning  the  antidumping  duty  order 
on  corrosion-resistant  carbon  steel  flat 
products  bam  Japan,  pursuant  to 
section  781(c)  of  the  Tariff  Act.  In 
accordance  with  19  CFR  351.225(1)(2),  if 
we  issue  an  affirmative  preliminary 
determination,  we  will  then  instruct  the 
Customs  Service  to  suspend  liquidation 
and  reqiiire  a  cash  deposit  of  estimated 
duties  on  the  merchandise. 

The  Department  Mdll,  following 
consultaticm  with  the  interested  parties, 
establish  a  schedule  for  questionnaires 
and  comments  on  the  issues.  The 
Department  intends  to  issue  its  final 
determination  within  300  days  of  the 
date  of  publication  of  this  initiation. 

This  notice  is  published  in 
accordance  with  section  781(c)  of  the 
Tariff  Act  (19  U.S.C  1677j(c))  and  19 
CFR  351.225. 

Dated:  October  23, 1998. 
Robert  S.  LaRiMBa.  ~~^ 

Assistant  Secretary  for  Import 

Administration. 

(PR  Doc.  98-29161  Filed  10-29-98:  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

Intwmatlonal  Trad*  Administration 
[A-688-833) 

StainlMS  StMl  Bar  from  Japan:  Notica 
of  ExtMiakm  of  TIma  Limits  for 
Prallminary  Raauits  of  Antidumping 
Admlnlstratlva  Ravlaw 

AQENCV:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  extension  of  time 
limits  for  preliminary  results  of 
antidumping  duty  administrative 
review. 

EFFECTIVE  DATE:  October  30, 1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Minoo  Hatten  or  Robin  Gray,  AD/CVD 
Enforcement,  Import  Administration. 
International  Trade  Administration, 
U.S.  Department  of  Commerce,  14th 
Street  and  Constitution  Avenue,  N.W., 
Washington,  D.C.  20230;  telephone: 
(202)  482-1690  or  (202) 482-4023. 
respectively. 

The  Applicable  Statute 

Unless  otherwise  indicated,  all 
citations  to  the  statute  are  references  to 
the  provisions  effective  January  1, 1995, 
the  effective  date  of  the  amendments 
made  to  the  Tariff  Act  of  1930  (the  Act) 
by  the  Uruguay  Round  Agreements  Act 
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Extension  of  Time  Limits  ftw 
Preliminary  Sosolts 

The  Department  of  Commerce  (the 
Department)  has  received  a  request  to 
condxict  an  administrative  review  of  the 
antidumping  duty  order  on  stainless 
steel  bar  from  Japan.  On  March  23. 
1998.  the  Department  initiated  this 
administrative  review  covering  the 
poiod  February  1. 1997.  throi^ 
January  31, 1998. 

Because  of  the  complexity  of  certain 
issues  in  this  case,  it  is  not  practicable 
to  complete  this  review  wimin  the  time 
limits  mandated  by  section  751(a)(3)(A) 
of  the  Act  [see  Memixandum  from 
Richard  Moreland  to  Robert  LaRussa, 
Re:  Extension  of  Time  Limit  for 
Administrative  Review  of  Stainless 
Steel  Bar  from  Japan.  October  23. 1998). 
Therefore,  in  accordance  with  that 
section,  the  Department  is  extending  die 
time  limits  for  the  preliminary  results  to 
February  28. 1999.  The  Department 
intends  to  issue  the  final  results  of 
review  120  days  after  the  publication  of 
the  preliminary  results.  This  extension 
of  the  time  limit  is  in  accordance  with 
section  751(a)(3)(A)  of  the  Act 

Dated:  October  26. 1998. 
Richard  W.  MaraUnd. 
Deputy  Assistant  Secretary  for  Import 
Administration. 
(PR  Doc  98-29162  FUed  10-29-98;  8:45  ami 


DEPARTMENT  OF  COMMERCE 

bnamattonal  Trade  Admlnistrstion 
[A-S33-8101 

Stalnlaea  Steel  Bar  from  indta; 
Initiation  of  Haw  Shipper  Antiduniping 
Duty  AdmlnMradva  Review 

AQENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  Initiation  of  New 
Shipper  Antidumping  Duty 
Administrative  Review. 

summary:  The  Department  of  Commerce 
has  received  three  requests  to  conduct  a 
new  shipper  administrative  review  of 
the  antidumping  duty  order  on  stainless 
steel  bar  from  India.  In  accordance  with 
section  751(a)(2)(B)  of  the  Tariff  Act  and 
19  CFR  351.214(d),  we  are  initiating  this 
administrative  review. 
EFFECTIVE  DATE:  October  30. 1998. 
FOR  FURTHER  WtfOMUVm  CONTACT:  Zak 
Smith  or  Stephanie  Hoffinan.  Import 
Administration.  International  Trade 
Administration:  U.S.  Department  of 
Commerce.  14th  Street  and  Constitution 
Avenue.  N.W..  Washington.  D.C  20230; 


telephone  (202)  482-0189  or  (202)  482- 
4198.  respectively. 

Applicable  Statute  and  Regolatioos 

Unless  otherwise  indicated,  all 
citations  to  the  Tariff  Act  of  1930.  as 
amended  ("the  Act"),  are  references  to 
the  provisions  effective  January  1, 1995. 
the  effective  date  of  the  amendments 
made  to  the  Act  by  the  Uruguay  Round 
Agreements  Act  In  addition,  unless 
otherwise  indicated,  all  citations  to 
section  351  of  the  regulatioiu  of  the 
Department  of  Commerce  ("the 
Depaitmoit")  are  to  the  current 
regulations,  as  published  in  the  Federal 
Regbter  on  May  19. 1997  (62  FR  27296). 
SUPPLBiENTARY  Sff^XMATipN: 

Backgroond 

On  August  18  and  31. 1998.  the 
Department  received  requests  from  Jyoti 
Steel  Industries  ("Jyoti").  Shah  Alloys 
Ltd.  ("Shah"),  and  Parekh  Bright  Bars 
Pvt  Ltd.  ("Parekh").  pursuant  to  secticm 
751(a)(2)(B)  of  the  Act.  and  in 
accordance  with  19  CFR  351.214(b).  for 
a  new  shipper  review  of  the 
antidimiping  duty  order  on  stainless 
steel  bar  from  India.  This  order  has  an 
August  semiannual  anniversary  month. 
On  August  25  and  31  and  September  1. 
1998.  we  asked  that  the  initial  requests 
be  supplemented.  Jyoti  submitted  the 
requisite  additicmal  infr>rmation  on 
September  3. 1998;  Shah  and  Parekh  did 
so  on  October  9  and  22. 1998. 
respectively.  Accordingly,  we  are 
initinting  a  new  shipper  review  for  Jyoti, 
Shah,  and  Parekh  as  requested.  The 
period  of  review  is  February  1. 1998 
through  July  31. 1998. 

Initiatian  of  Review 

In  accordance  with  19  CFR 
351.214(b)(2)  Jyoti,  Shah,  and  Parekh 
each  provided  certification  that  it  did 
not  export  subject  merchandise  to  the 
United  States  during  the  period  of 
investigation;  certification  that,  since 
the  investigation  was  initiated,  it  has 
never  been  affiliated  with  any  exporter 
or  producer  who  exported  the  subject 
merchandise  to  the  United  States  during 
the  period  of  investigaticm,  including 
those  not  individually  examined  during 
the  investigation;  docimientation 
establishing:  (i)  the  date  on  which  its 
stainless  steel  bar  was  first  entered,  or 
withdrawn  fitjm  warehouse,  for 
consumption,  or  if  the  exporter  or 
producer  could  not  establish  the  date  of 
first  entry,  the  date  on  whidi  it  first 
shipped  the  subject  merchandise  for 
export  to  the  United  SUtes;  (ii)  the 
volume  of  that  and  subsequent 
shipments;  and  (iii)  the  date  of  the  first 
sale  to  an  unaffiliated  customer  in  the 
United  States.  Therefore,  in  acomlanoe 


with  section  751(aM2)(B)(u)  of  the  Act 
and  19  CFR  351.214(d)(1),  we  are 
initiating  a  new  shipper  review  of  the 
antidumping  duty  order  on  stainless 
steel  bar  bom  India.  We  intend  to  issue 
the  final  results  of  this  review  not  later 
than  270  days  after  the  day  on  which 
this  new  shipper  review  is  initiated. 


AnHdunysy  duty 
ptoceedwQ 

Period  to  be  fs- 

mdta:  SiMnlass  Sisel 
Bw,  A-633-810: 
JyoliSleel 

IndusMes .._»_. 
Stiiti  Aloys  Ud  ~. 

Bais  Pvt.  LU  „. 

aZ»1/98-07/31/96 
02«1/98-07/31«e 

Q2«i/g6-a7/3i/9e 

We  will  instruct  the  Customs  Service 
to  alknv,  at  the  option  of  the  importer, 
the  posting,  until  the  completion  of  the 
review,  of  a  hood  or  security  in  lieu  of 
a  cash  deposit  for  eadi  entry  of  the 
merchandise  expcwted  by  the  above 
listed  companies,  in  accordance  with  19 
CFR  351.214(e).  Interested  parties  must 
submit  applici^cms  for  disclosure  under 
administrative  protective  orders  in 
accordance  with  19  CFR  351.305  and 
351.306. 

These  initiations  and  this  notice  are 
in  accordance  with  section  7Sl(a)  of  the 
Act  (19  U.S.C  1675(a))  and  19  CFR 
351.214  and  351.221(c)(lMi). 

Dated:  Odobar  22, 1998. 

KichldW.lllHlMJ. 

Deputy  Assistant  Secntaryfor  bnpoit 

Administjation. 

(FR  Doc  98-29163  FUed  10-29-98: 8:4S  ami 


DEPARTMENT  OF  COMMERCE 


AppHcallona  for  Dutyfree  En»y  of 
scienvnc  awvunienis 

Pursuant  to  Section  6(c)  of  the 
Educaticmal,  Scientific  and  Cultural 
Materials  Importation  Act  of  1966  (Pub. 
L.  89-651: 80  Stat  897;  15  OH  part 
301),  we  invite  comments  on  the 
question  of  whether  instruments  of 
equivalent  scientific  value,  for  the 
purposes  for  which  the  instnmients 
shown  below  are  intended  to  be  used, 
are  being  manufectured  in  the  United 
SUtes. 

CfHuments  must  comply  with  15  CFR 
301 .5(a)(3)  and  (4)  of  the  regulations  and 
be  filed  within  20  days  with  the 
Statutory  Import  Programs  Staff,  U.S. 
Department  of  Commerce,  Washington. 
D.C  20230.  Apphcations  may  be 
examined  between  8:30  A.M.  and  5:<X) 
PJwL  in  Room  4211.  U.S.  Department  of 
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Commerce.  14th  Street  and  Constitution 
Avenue.  N.W..  Washington.  D.C 

Docket  Number.  98-048.  Applicant: 
North  Carolina  State  University. 
Purchasing  Department,  Box  7212. 
Raleigh.  NC  27695.  Instrument:  Electron 
Microscope,  Model  JEM-2010F. 
Manufacturer:  JEOL  Ltd..  Japan. 
Intended  Use:  The  instrument  will  be 
used  to  study  the  microetructure  and 
chemistry  of  various  semiconductors, 
semiconductor-based  heterostructuios. 
metals,  metal  alloys,  composites,  and 
ceramics  including  high-temperature 
superconductors  and  relative 
multilayered  structures.  In  addition,  the 
instrument  will  be  used  for  students  in 
the  TEM  course  MAT  515  where  they 
leam  theoretical  aspects  of  electron 
microscopy.  Application  accepted  by 
Commissioner  of  Customs:  October  1 , 
1998. 

Docket  Number  98-049.  Applicant: 
North  Carolina  State  University, 
Purchasing  Department,  Campus  Box 
7212.  Raleigh.  NC  27695-7212. 
Instrument:  Oxylite  Oxygen  Monitor, 
Model  2000.  Manufacturer  Oxford 
Optonix  Ltd..  United  Kingdom. 
Intended  Use:  The  instrument  will  be 
used  to  measure  oxygenation  in 
spontaneous  canine  and  feline  tiunors.  a 
model  of  human  cancer.  These 
measurements  will  be  done  as  part  of 
ongoing  studies  of  experimental  cancer 
treatment,  and  the  study  of  tiunor 
physiology.  The  instrument  will  also  be 
used  to  measure  changes  in  timior 
oxygeiMtion  produced  by  interventions 
such  as  breathing  toxic  gases  or  through 
use  of  vasoactive  agents.  The  ob)ectives 
of  these  experiments  will  be  to  more 
completely  classify  the  extent  of  tumor 
oxygenation,  to  relate  oxygen 
concentrations  to  treatment  with 
radiation  and/or  hyperthermia  and  to 
assess  changes  in  oxygenation  during 
treatment.  Application  accepted  by 
Commissioner  of  Customs:  October  6, 
1998. 

FruikW.  Creel. 

Director.  Statutory  Import  Pro-ams  Staff. 
IFR  Doc.  98-29164  Filed  10-29-98:  8:45  am] 
MUMQ  OOOf  ssio-oa-p 


COMMITTEE  FOR  THE 
MPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

AdfiMtment  of  an  Import  Umlt  for 
C«rtaln  Cotton  Toxtilo  Products 
Producod  or  Manufacturvd  in  Mauritius 

October  27.  1998. 

agency:  Committee  for  the 

Implementation  of  Textile  Agreements 

(OTA). 


ACTION:  Issuing  a  directive  to  the 
Commissioner  of  Customs  increasing  a 
limit. 

EFFECTIVE  DATE:  November  3, 1998. 

FOR  FURTHER  MFORMATION  CONTACT: 
Naomi  Freeman,  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  I>epartment  of  Commerce, 
(202)  482-4212.  For  information  on  the 
quota  statiM  of  this  limit,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port  or 
call  (202)  927-5850.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202)  482-3715. 

SUPPLEMENTARY  INFORMATION: 

AodMrity:  Section  204  of  the  Agricultural 
Act  of  19S6,  u  aiDended  (7  U.S.C  1854); 
Executive  Order  11651  of  March  3. 1972.  as 
amended. 

The  current  limit  for  Categories  347/ 
348  is  being  increased  for  carryforward. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
nimibers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  62  FR  66057. 
published  on  December  17. 1997).  Also 
see  62  FR  67626.  published  on 
Elecember  29. 1997. 
T^ILCribb. 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

Coouaittee  ibr  the  laploiientatioii  of  Textile 

A^reeneots 

October  27. 1998. 

Commissioner  of  Customs, 
Department  of  the  Treasury.  Washington,  DC 
20229. 

Dear  Commissioner:  This  directive 
amends,  but  does  not  cancel,  the  directive 
issued  to  you  on  December  19, 1997.  by  the 
Chairman.  Committee  for  the  Implementation 
of  Textile  Agreements.  That  directive 
concerns  imports  of  certain  cotton,  wool, 
man-made  Tiber,  silk  blend  and  other 
vegetable  fiber  textiles  and  textile  products, 
produced  or  manufactured  in  Mauritius  and 
exported  during  the  twelve-month  period 
which  began  on  January  1. 1998  and  extends 
tlirough  December  31. 1998. 

Effective  on  November  3.  1998.  you  are 
directed  to  increase  the  limit  for  Categories 
347/348  to  1,099.477  dozen  *.  as  provided  for 
under  the  Uruguay  Round  Agreement  on 
Textiles  and  Clothing. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that  this 
action  Calls  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C  553(aNl)- 


Sincerely, 
Troy  H.  Cribb. 

Chainnan.  Committee  for  the  Implementation 
of  Textile  Agreements. 
(FR  Doc  98-29165  Filed  10-29-08;  8:45  am] 
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■  The  limit  has  not  baen  tdjutted  to  account  for 
any  imports  exported  after  December  31. 1997. 


AdiustnMnt  of  SuMimita  for  Cartabi 
Cotton  and  Man-Mada  FIbar  TaxWa 
Products  Produoad  or  Manufacturad  in 
SIngapora 

October  27, 1998. 

AOENCY:  Committee  for  the 

Implementation  of  Textile  Agreements 

(OTA). 

ACTION:  Issuing  a  directive  to  the 
Commissioner  of  Customs  adjusting 
sublimits. 

EFFECTIVE  DATE:  October  30. 1998. 
FOR  FURTHER  SIFORMATKM  CONTACT: 

Janet  Heinzen,  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Conunerce, 
(202)  482-4212.  For  information  on  the 
quota  status  of  these  limits,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port  or 
call  (202)  927-5850.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202) 482-3715. 

SUPPLEMENTARY  MFORMATION: 

Auttiority:  Section  204  of  the  Agricultural 
Act  of  1956.  as  amended  (7  U.S.C  1854): 
Executive  Order  11651  of  March  3, 1972.  as 
amended. 

The  current  sublimits  for  Categories 
347  and  348  are  being  adjusted  for 
swing  and  carryover. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
nimibers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  62  FR  66057, 
published  on  December  17,  1997).  Also 
see  62  FR  67628,  published  on 
December  29, 1997. 
Troy  H.  Cribb, 

Chainnan,  Committee  for  the  Implementation 
of  Textile  Agreements. 

CoiniBittee  for  the  ImplenMntation  of  Textile 
Agreements 
October  27.  1998. 
Conunissioner  of  Customs, 
Department  of  the  Treasury.  Washington.  DC 
20229. 
Dear  Commissioner  This  directive 
amends,  but  does  not  cancel,  the  directive 
issued  to  you  on  December  19, 1997,  by  the 
Chairman.  Committee  for  the  Implementation 


Federal  Register /Vol.  63.  No.  210/Friday.  October  30.  1998/Notices 


58369 


of  Textile  Agreements.  That  directive 
concerns  imports  of  certain  cotton,  wool  and 
man-made  fiber  textile  products,  produced  or 
manufactured  in  Singapore  and  exported 
during  the  twelve-month  period  which  began 
on  January  1, 1998  and  extends  through 
December  31, 1998. 

Effiactive  on  October  30, 1998,  you  are 
directed  to  adjust  the  sublimits  for  the 
following  categories,  as  provided  for  under 
the  Uruguay  Rotmd  Agreement  on  Textiles 
and  Clothing: 


Category 

Kmit' 

347/348 

1,244,440  dozen  o( 

which  not  more  tttan 

777,774  dozen  shaM 

be  in  Category  347 

and  not  nwe  ttuui 

604.936  dozen  shaN 

be  in  Category  348. 

*The  limits  have  not  been  adjusted  to  ac- 
count for  any  imports  exported  after  Decemt)er 
31.  1997. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  Gall  vritliin  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C  553(aXl)- 

Sincerely, 

Troy  H.  Cribb, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

(FR  Doc  98-29167  Filed  10-29-48;  8:45  ami 
cooc  jsia-on-F 


COMMnTEEFORTHE 
■UPLEMENTATION  OF  TEXTILE 
AQREEMEHTS 

Announoamant  of  Import  flastralnt 
UmHs  for  Certain  Cotton.  Wool.  Man- 
Mada  FIbar.  Silk  Bland  and  OttMT 
VagataMa  FHiar  Taxtilaa  and  Taxtila 
Producta  Produoad  or  MarMifacturad  In 
Thailand 

October  27, 1998. 

AOENCY:  Committee  for  the 

Implementation  of  Textile  Agreements 

(OTA). 

ACTION:  Issuing  a  directive  to  the 

Commissioner  of  Customs  establishing 

limits. 

EFFECTIVE  DATE:  January  1. 1999. 
FOR  FURTHER  MFORMATION  CONTACT:  Ross 
Arnold.  International  Trade  Specialist. 
Office  of  Textiles  and  Apparel.  U.S. 
Department  of  Commerce.  (202)  482- 
4212.  For  information  on  the  quota 
status  of  these  limits,  refer  to  me  Quota 
Status  Reports  posted  on  the  bulletin 
boards  of  each  Customs  port,  call  (202) 
927-5850,  or  refer  to  the  U.S.  Customs 
website  at  http:// 


www.customs.ustreas.gov.  Fin- 
information  on  embargoes  and  quota  re- 
openings,  call  (202)  482-3715. 

SUPPI.EMENTARY  INFORMATION: 

Authority:  Section  204  of  the  Agricultural 
Act  of  1956,  as  amended  (7  U.S.C  1854): 
Executive  Order  116Slof  March  3, 1972,  as 
amended. 

The  import  restraint  limits  for  textile 
products,  produced  or  manufactured  in 
Thailand  and  exported  during  the 
period  January  1. 1999  throu^ 
December  31. 1999  are  based  on  limits 
notified  to  the  Textiles  Monitoring  Body 
pursuant  to  the  Uruguay  Roimd 
Agreement  on  Textiles  and  Clothing 
(ATC). 

In  the  letter  published  below,  the 
Chairman  of  OTA  directs  the 
Commissioner  of  Customs  to  establish 
the  1999  limits. 

Effective  on  January  1. 1999,  a  visa 
will  no  longer  be  required  for  products 
integrated  in  the  second  stage  of  the 
integration  of  textiles  and  clothing  into 
GATT  1994  from  WTO  member 
countries  (see  63  FR  53881,  published 
on  October  7. 1998).  A  visa  will 
continue  to  be  required  fc»  ncm- 
integrated  products.  For  quota  purposes 
only,  products  remaining  in  categories 
partially  integrated  will  continue  to  be 
designated  by  the  designator  "pt." 

A  deecription  of  the  textile  and 
apparel  categcxies  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Sdiedule  of  the  United  States  (see 
Federal  K;^;ister  notice  62  FR  66057. 
published  <hi  December  17. 1997). 
Informaticm  regarding  the  1999 
CORRELATION  will  be  published  in  the 
Federal  Register  at  a  later  date. 
Trey  H.  Cribb. 

Chairman,  Committee  for  the  bnplementatkm 
of  Textile  Agreements. 

I  far  tte  fmiil—eiitatien  af  Testile 


October  27. 1998. 

Commissioner  of  Customs. 
Department  of  the  Treasury,  Washington,  DC 
20229. 
Dear  Commissioner  Pursuant  to  section 
204  of  the  Agricultural  Act  of  1956.  as 
amended  (7  U.S.C  1854):  Executive  Order 
11651  of  March  3, 1972.  as  amended,  and  the 
Uruguay  Round  Agreement  on  Textiles  and 
Qothing  (ATC),  you  are  directed  to  prohibit, 
effective  on  January  1, 1999,  entry  into  the 
United  States  for  consumption  and 
withdrawal  from  wrarebouae  for  consumpticm 
of  cotton,  wool,  nian-made  fiber,  silk  blmid 
and  other  vegetable  fiber  textiles  and  textile 
products  in  me  foUowing  categories, 
produced  or  manufactured  in  Thailand  and 
exported  during  the  twelve-mtmth  period 
beginning  on  January  1, 1999  and  extending 
through  Decembn  31. 1999.  in  excess  of  die 
following  limits: 


Category 

hmX 

238pL'  .._ 

Levels  in  Group  1 
200 

218 

20.433.505  square 

mslers. 

219 

6388.123  square  me- 

300       

ters. 

9.it>o,UK}  Mograms. 

301-P*  

5.166,093  Mograma. 

301-O» 

1,033^20  Idtograms. 

313-0* 

24,106.430  square 

meters. 

314-06 

55,104.960  aquwe 

mslefs. 

315-0« 

34.440,612  square 

meters. 

317-0026-0' 

14.458.502  square 

fnslBfS. 

363         

369-0« 

22486396  nurrtws. 

36©-S» 

344.406  kiograms. 

603                         .  . 

2.366.980  Mtograms. 

604  — „^ ..-._ 

which  not  more  tfien 

aha!  be  in  Category 

e04-A'«. 

807 

3.444.068  kiograms. 

611-0"  

13.172.735  aquara 

fiMtors* 

613«14«15 

52.050.604  square 

malers  of  wMch  not 

more  Stan 

30.307.736  aqtare 

malers  ahal  be  in 

Catogoriaa613«l5 

and  not  more  Stan 

X.307.738aquafe 

(nalara  ahafl  be  in 

Category  614. 

617 

18.796.061  aquare 

fItflSfS. 

619 

7.749.137  aquaie  me- 

tsrs. 

620 

7.749.137  aquare  me- 

tars. 

62S«26/627/628^629 

15.181.426  aquara 

(nalare  of  eMoh  not 

mora  Stan 

124)64.214  aquara 

malan  ahal  be  in 

CaAagory62S. 

669-P« 

7.263.806  IdtogFams. 

QratpN 

237.  331-348.  360- 

315.975368  aquara 

352.359-H'* 

meters  equvalenL 

359pL'*.431. 

433-438.440. 

459pL«.631. 

633-652.  6S»- 

H'«  6S9PL''. 

831.833-838. 

840-668  and 

866pL'>.asa 

group. 

SuUwtelt  in  Gnwv)  II 

331«31         ~    -. 

1379.793  dozen  pairs. 

334/B34 

671.502  dozaa 

336A36A3S  

533329  dozen. 

336/636 

344.406  dozen. 

338038 

2.019.727  dozaa 

340  -. 

309366  dozea 
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Category 

Kmil 

341/641   

342/642  

345  

347/348«47  

351/651  

359-H/659-H  . — 

433  

434  

435  

438   

442  

638/639  

640  

645/646  

647/648  

731 ,863  dozen. 
637,152  dozen. 
327.186  dozen. 
899,760  dozen. 
258.304  dozen. 
1.510.937  kilograms. 
9.782  dozen. 
12,075  dozen. 
54,869  dozen. 
18,112  dozen. 
21 ,033  dozen. 
2,380,393  dozen. 
568,269  dozen. 
344.406  dozea 
1,226,086  dozen. 

'Category  239pl.:  only  HTS  nurrber 
6209.20.5040  (dl^wrs). 

^Category  301-P:  only  HTS  numbers 
5206.21.0060.  5206.22.0000,  5206.23.0000, 
5206.24.0000.  5206.25.0000.  5206.41.0000. 
5206.42.0000.  5206.43.0000.  5206.44.0000 
and  5206.45.0000. 

'Category  301-O:  only  HTS  numbers 
5206.21. OOM.  5205.21  .OOM.  5205.22.0020. 
5206.22.0060.  5206.23.0020.  5205.23.0090. 
5206.24.0020.  5206.24.0090.  5205.26.0020. 
5206.26.0000.  5206.27.0020.  5205.27.0090. 
5206.28.0020.  5206.28.0090.  5205.41. 0020. 
5206.41.0000.  5205.42.0020.  5206.42.0090. 
5205.43.0020.  5206.43.0090.  5205.44.0020. 
5206.44.0090.  5205.46.0020,  5206.46.0090. 
5206.47.0020.  5205.47.0090.  5205.48.0020 
and  5206.48.0090. 

^Category  313-0:  ail  HTS  numbers  except 
5206.52.3035.  5208.52.4035  and 

5209.51.6032. 

sCalegory  314-0:  all  HTS  numbers  except 
5209.51.6015. 

"Category  315-0:  all  HTS  nurrbers  except 
5206.52.4065. 

'Category  317-0:  aN  HTS  nuriMrs  except 
5206.50.2086:  Category  326-0:  al  HTS  num- 
bers except  5206.59.2015.  5209.59.0015  and 
5211.56.0015. 

'Category  369-0:  only  HTS  numbers 
6302.60.0010.  6302.91.0005  «xj 

6302.91.0045. 

•Category  369-S:  only  HTS  number 
6307.101006. 

*oCatagory  604-A:  only  HTS  number 
5606.32.0000. 

*'  Category  611-0:  al  HTS  numbers  except 
5516.14.0006.  5616.14.0025  and 

5516.14.0065. 

^'Category  666-P:  only  HTS  numtMrs 
6306.32.0010.  6305.32.0020,  6305.33.0010. 
6305.33.0020  and  6306.39.0000. 

'^Category  3Se-H:  only  HTS  numbers 
6506.00.1540  and  6506.90i060. 

**Catagory  356pL:  al  HTS  numbers  except 
6506.90.1540.  6605.90.2060  (Category  359- 
H):  and  6406.99.1560. 

'^Category  4SeaL:  al  HTS  numbers  except 
6406.20.6036.  6406.20.6060,  6405.20.6090, 
6406.99.1505  and  6406.99.1560. 

'•Category  666-H:  only  HTS  numbers 
6602.00.90a6.  6604.00.9015.  6604.00.9060, 
6605.90.5000.  6605.90.6000.  6505.90.7090 
and  6506.90.8090. 

'^Category  660pL:  al  HTS  nunrters  except 
6502.00.90a6.  6604.00.9015.  6504.00.9060. 
6606.90.5060.  6506.90.6090.  6505.90.7090. 
6506.90.8060  (C^egory  66e-H): 

6406.99.1510  wid  6406.99.1540. 

'•Citogory  8S8pL:  only  HTS  numbers 
6115.19.8046.  6117.10.6CeO.  6212.10.5030, 
6212.10.9040.  6212.20.0030.  6212.30.0030, 
6212.90.0090.  6214.10.2000  «id 

6214.90.0060. 


The  limits  wt  forth  above  are  subject  to 
adjustment  pursuant  to  the  provisions  of  the 
ATC  and  administra'ive  arrangements 
notified  to  the  Textiles  Monitoring  Body. 

Products  in  the  above  categories  exported 
during  1998  shall  be  charged  to  the 
applicable  category  limits  for  that  year  (see 
directives  dated  December  5,  1997)  to  the 
extent  of  any  unfilled  balances.  In  the  event 
the  limits  established  for  that  period  have 
been  exhausted  by  previous  entries,  such 
products  shall  be  charged  to  the  limits  set 
forth  in  this  directive. 

The  conversion  factors  for  merged 
Categories  3S9-H/6S9-H  and  638/639  are 
11.5  and  12.96,  respectively. 

Effiective  on  January  1, 1999,  a  visa  nvill  no 
longer  be  required  for  products  integrated  in 
the  second  stage  of  the  integration  of  textiles 
and  clothing  into  GATT  1994  from  WTO 
member  countries  (see  directive  dated 
September  30, 1998).  A  visa  will  continue  to 
be  required  for  non- integrated  products.  For 
quota  purposes  only,  products  remaining  in 
categories  partially  integrated  will  continue 
to  be  designated  by  the  designator  "pL" 

In  carrying  out  the  above  direction.^,  the 
Commissioner  of  Customs  should  cons  true 
entry  into  the  United  States  for  consumption 
to  include  entry  for  consiunption  into  \im 
Commonwealth  of  Puerto  Rico. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  detennined  thai 
these  actions  fall  trithin  the  foreign  affairs 
exception  of  the  rulemaking  provisions  of  5 
U.S.C  553(aMl)- 

Sincerely, 

Trtjy  H.  Cribb, 

Chairman,  Committee  for  the  Implementation 

of  Textile  Agreements. 

(FR  Doc  98-29168  Filed  10-29-96;  8:45  am) 
BKJJNQ  COM  ssie-on-f 


COMMTTEE  FOR  THE 
IMPLEMEHTATION  OF  TEXTILE 
AQREEMENT8 

Denial  of  Participation  In  ttte  Special 
Acceas  ProQrani 

October  27, 1998. 

AGENCY:  Committee  for  the 

Implementation  of  Textile  Agreements 

(OTA). 

ACTION:  Issuing  a  directive  to  the 

Commissioner  of  Customs  suspending 

participation  in  the  Special  Access 

Program. 

EFFECTIVE  DATE:  October  26. 1998. 
FOR  FURTHER  INFORMATION  CONTACT:  Lori 
E.  Mennitt.  International  Trade 
Specialist.  OfBce  of  Textiles  and 
Apparel.  U.S.  Department  of  Conunerce. 
(202)  482-3400. 

SUPPLEMENTARY  MFORMAT10N: 

Authority:  Section  204  of  the  Agricultural 
Act  of  1956,  as  amended  (7  U.S.C  1854): 
Executive  Order  11651  of  March  3. 1972,  as 
amended. 

The  Committee  for  the 
Implementation  of  Textile  Agreements 


(OTA)  has  determined  that  H.H.  Cutler 
has  violated  the  requirements  for 
participation  in  the  Special  Access 
Program,  and  has  suspended  H.H.  Cutler 
from  participation  in  the  Program  for 
the  period  beginning  October  26. 1998 
and  ending  January  25. 1999. 

Through  the  letter  to  the 
Commissioner  of  Customs  published 
below.  CTTA  directs  the  Commissioner 
to  prohibit  entry  of  products  imder  the 
Special  Access  Pro^^am  by  or  on  behalf 
of  H.H.  Cutler  during  the  period  October 
26. 1998  through  January  25. 1999.  and 
to  prohibit  entry  by  or  on  behalf  of  H.H. 
Cutler  under  the  Program  of  products 
manufactured  from  fabric  exported  from 
the  United  States  during  that  period. 

Requirements  for  participation  in  the 
Special  Access  Program  are  available  in 
Federal  Regiater  notice  63  FR  16474. 
published  on  April  3, 1998. 
-ftejraCrikb, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreement!. 

See  for  the  Lnpleinentation  of  Textile 


October  27, 1998. 
Commissioner  of  Customs, 
Department  of  the  Treasury,  Washington,  DC 
20229. 

Dear  Conunissioner  The  purpose  of  this 
directive  is  to  notify  you  that  the  Committee 
for  the  Implementation  of  Textile  Agreements 
has  suspended  H.H.  Cutler  from  participation 
in  the  Sftecial  Access  Program  for  the  period 
October  26, 1998  through  January  25, 1999. 
You  are  therefore  directed  to  prohibit  entry 
of  products  under  the  Special  Access 
Program  by  or  on  behalf  of  H.R  Cutler  during 
the  period  October  26, 1998  through  January 
25. 1999.  You  are  further  directed  to  prohibit 
entry  of  products  under  the  Special  Access 
Program  by  or  on  behalf  of  H.H.  Cutler 
manu£M:tured  from  fabric  ex{x>rted  from  the 
United  States  during  the  period  October  26. 
1998  through  January  25, 1999. 

Sincerely, 
Troy  H.  Cribb. 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 
(FR  Doc.  98-29166  Filed  10-29-98;  8:45  am) 

aHaJNO  OOOC  MIO-OM-F 


DEPARTMENT  OF  DEFENSE 

Offica  of  ttw  Sacratary 

Submlaalon  for  0MB  Ravlaw; 
Commant  Raquaat 

ACTION:  Notice. 

The  Department  of  Defense  has 
submitted  to  OMB  for  clearance,  the 
following  proposal  for  collection  of 
information  imder  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35). 
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Title,  associated  form,  and  Oh4B 
number  Request  for  Verification  of 
Birth;  DD  Form  372;  OMB  Number 
0704-0006. 

Type  of  request:  Reinstatement. 

Number  of  respondents:  100,000. 

Respones  per  respondent:  1. 

Annual  responses:  100.000. 

Average  burden  per  response:  5 
minutes  (0.083  hours). 

Annucd  biuden  hours:  8,300. 

Needs  and  uses:  Title  10,  U.S.C.  505. 
3253.  5013.  and  8253.  require  applicants 
meet  minimum  and  maximum  age  and 
citizenship  requirements  for  enlistment 
into  the  Armed  Forces  (including  the 
Coast  Guard).  If  an  applicant  is  unable 
to  provide  a  birth  certificate,  the 
recruiter  will  forward  a  DD  Fonn  372. 
"Request  for  Verification  of  Birth."  to  a 
State  or  local  agency  requesting 
verification  of  the  applicant's  birth  date. 
This  verification  of  birth  enstires  that 
the  applicant  does  not  fall  outside  the 
age  limitations,  and  that  the  applicant's 
place  of  birth  supports  the  citizenship 
status  claimed  by  the  applicant. 

Affected  public:  State,  local  or  tribal 
governments. 

Frequency:  On  occasion. 

Respondent's  obligation:  Required  to 
obtain  or  retain  benefits. 

OMB  desk  officer  Mr.  Edward  C 
Springer. 

Written  comments  and 
recommendations  on  the  proposed 
infonnation  collection  should  be  sent  to 
Mr.  Springer  at  the  OfBoe  of 
Management  and  Budget.  Desk  Officer 
for  DOD.  Room  10236.  New  Executive 
Office  Building.  Washington.  DC  20503. 

DOD  clearance  officer  Mr.  Robert 
Cushing. 

Written  requests  for  copies  of  the 
information  collection  proposal  should 
be  sent  to  Mr.  Cushing.  WHS/DIOR. 
1215  Jefferson  Davis  Highway.  Suite 
1204,  Arlington.  VA  22202-4302. 

Dated:  October  26, 1998. 
PaHkia  L.  Toppioss, 

.  AhertHtte  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 
|FR  Doc  98-29058  Filed  10-29-98:  8:45  am) 


DEPARTMENT  OF  DEFENSE 

Offloa  of  tha  Sacralary 

Subnlaalon  for  OMB  Ravlawj 
CofiMnaiit  naciuaat 

ACnow:  Notice. 

The  Department  of  Defense  has 
submitted  to  OMB  for  clearance,  the 
following  proposal  for  collection  of 
information  tmder  the  provisions  of  the 


Paperworii  Reduction  Act  (44  U.S.C 
Chapter  35). 

Title,  associated  form,  and  OMB 
number  United  States  Air  Forc» 
Academy  AppUcation  (Precandidate 
Questionnaire/PCQ);  USAFA  Form  149; 
OMB  Number  0701-0087. 

Type  of  request:  Reinstatement 

Number  of  respondents:  11.000. 

Responses  per  respondent:  1. 

Annual  responses:  11,000. 

Average  burden  per  response:  24 
minutes. 

Annual  burden  hours:  4.400. 

Needs  and  uses:  The  information 
collection  requirement  is  necessary  to 
obtain  data  on  the  candidate's  high 
school  academic  background  for  use  in 
determining  eUgibility  and  selection  to 
the  Air  Force  Academy.  The 
information  collected  on  this  form  is 
required  by  10  U.S.C.  9346.  The 
information  is  necessary  in  order  to 
provide  a  preliminary  assessment  of  an 
applicant's  qualifications  fm  admissitm. 
Without  this  early  evaluation,  both  the 
Academy  and  applicant  might  proceed 
well  into  the  admission  cycle  without  a 
true  understanding  of  the  applicant's 
chances  for  admission. 

Affected  public:  Individuals  or 
households. 

Frequency:  Cte  occasion. 

Respondent's  obligation:  Required  to 
obtain  or  retain  benefits. 

OMB  Desk  Officer  Mr.  Edward  C 
Springer. 

Written  comments  and 
recommendations  on  the  proposed 
inframaticm  collection  should  be  sent  to 
Mr.  Springer  at  the  Office  of 
Management  and  Budget.  Desk  Officer 
for  DoD.  Room  10236,  New  Executive 
Office  Building,  Washington.  DC  20503. 

DOD  Clearance  Officer.  Mr.  Robert 
Cushing. 

Written  requests  for  copies  of  the 
infiHination  collection  proposal  should 
be  sent  to  Mr.  Cushing.  WHS/INOR. 
1215  Jefferson  Davis  Highway.  Suite 
1204,  Arlington.  VA  22202-4302. 

Dated:  October  26, 1996. 
Pelikia  L.  Toppiagi, 
Alternate  OSD  Federal  Register  Liaixm 
Officer,  Department  of  Defense. 
(FR  Doc  98-29059  Filed  10-29-98;  8:45  am) 


DEPARTMENT  OF  DEFENSE 

Omca  oltha  Sacralary 

US.  Court  of  Afpaals  for  Iha  Annad 
Forcaa  Coiia  Cuiiiiwltlaa  Mealing 

action:  Notice  of  Public  Meeting. 
SUMMARY:  This  notice  annoimces  the 
forthcoming  public  meeting  of  the  Code 


Committee  established  by  Article  146(a), 
Uniform  Code  of  Military  Justice.  10 
U.S.C  §  946(a).  to  be  held  at  the  Naval 
Base  Brig  and  the  Charleston  Air  Force 
Base,  Charleston,  South  Carolina,  on 
Friday,  November  6. 1998.  The  agenda 
for  this  meeting  will  include 
consideration  of  proposed  changes  to 
the  Uniform  Code  of  Military  Justice 
and  the  Manual  for  Courts-Martial. 
United  States.  1984.  military 
confinement  facilities,  and  other  matters 
relating  to  the  operation  of  the  Uniform 
Code  of  Military  Justice  throughout  the 
Armed  Forces. 
DATE:  November  6. 1998. 
FOR  FURTHER  MIFORMATION  CONTACT: 
Thomas  F.  Oanahan.  Cleric  of  Court, 
United  States  Court  of  Appeals  for  the 
Armed  Forces.  450  E  Street.  Northwest. 
Washington.  D.C  20042-0001. 
telephone  (202)  761-1448. 

Dated:  October  26, 1998. 
Padrida  L.  ToppiasB, 

Alternate  OSD  Federal  Register  LiaistM 

Officer,  Department  of  Defense. 

(FR  Doc  98-29060  Filed  10-29-98:  8:45  am] 


DEPARTMENT  OF  DEFENSE 
OfHoa  of  Iha  Sacrotvy 


I  InMikMfiea  Aoancw.  Sdanoa 
and  Tachnology  Ailviaory  Board 


AOOICV;  Department  of  Defense,  Defense 
Intelligence  Agency. 
ACTION:  Notice. 


Pursuant  to  the  provisions  of 
subaection  (d)  of  Section  10  of  Public 
Law  92-463,  as  amended  by  Section  5 
of  PiAUc  Law  94-409.  notice  is  hoeby 
given  that  a  doaed  meeting  of  the  DIA 
Science  and  Technology  Advisory 
Bond  has  been  scheduled  as  follovrs: 
OATCK  18  November  1998  (800am  to 
lOOOimi). 

AOIMESaES:  The  Defense  Intelligence 
Agency.  3100  Clarendon  Blvd. 

Arlington.  VA  22201 .  

DATES:  19  November  1998.  (800am  to 

1600pm). 

AD0WES8E8:  The  Defense  Intelligence 

Agency.  Boiling  AFB.  Washington.  DC 

20340. 

FOR  FURTMER  MPORMATION  CONTACT:  Maj. 

Donald  R.  Culp.  Jr..  USAF.  Executive 

Secretary.  DIA  Science  and  Technology 

Advisory  Board.  Washington.  D.C 

20340-1328  (202) 231-4930. 

SUPPLEMENTARY  STORMATION:  The  entire 

meeting  is  devoted  to  the  discussion  of 

classified  infonnation  as  defined  in 

Section  552b(cMl).  TiUe  5  of  the  U.S. 
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Code,  and  therefore  will  be  closed  to  the 
public.  The  Board  will  receive  briefings 
on  and  discuss  several  current  critical 
intelligence  issues  and  advise  the 
Director.  DIA.  on  related  scientific  and 
technical  matters. 

Dated:  26  October  1996. 
Patricia  L.  Topping!, 
Alternate  OSD  Federal  Register  Liaison 
Officer.  Department  of  Defense. 
|FR  Doc.  98-29053  Filed  10-29-98;  8:45  am] 
■UMQCOOC 


DEPARTMENT  OF  DEFENSE 
Offlc*  of  the  Secretary 

Dafanaa  IntalNganca  Agency,  Science 
and  Technology  Adviaory  Board 
Cloeed  Panel  Meeting 

agency:  Department  of  Defense.  Defense 
Intelligence  Agency. 

action:  Notice. 

SUMMARY:  Pursuant  to  the  provisions  of 
Subsection  (d)  of  Section  10  of  Public 
law  92-463,  as  amended  by  Section  5  of 
Public  Law  94—409,  notice  is  hereby 
given  that  a  closed  meeting  of  the  DIA 
Science  and  Technology  Advisory 
Board  has  been  scheduled  as  follows: 

DATE:  10  November  1998  (800  a.m.  to 
1600  p.m.) 

A00RE8S:  The  Defense  Intelligence 
Agency,  Boiling  AFB.  Washington.  DC 
20340-5100. 

FOR  FURTHER  INFORMATION  CONTACT:  Maj. 
Donald  Culp,  USAF.  Executive 
Secretary,  DIA  Science  and  Technology 
Advisory  Board.  Washington.  D.C. 
20340-1328  (202) 231-4930. 

SUPPLEMENTARY  MFORMATKM:  The  entire 
meeting  is  devoted  to  the  discussion  of 
classified  information  as  defined  in 
Section  552b(c)(l),  Title  5  of  the  U.S. 
Code,  and  therefore  will  be  closed  to  the 
public.  The  Board  will  receive  briefings 
on  and  discuss  several  ciurent  critical 
intelligence  issues  and  advise  the 
Director,  DIA,  on  related  scientific  and 
technical  matters. 

Deted:  26  October  1998. 
PalrklaL.Toppiags, 

Alternate  OSD  Federal  Register  Liaison 

Officer,  Department  of  Defense. 

IFR  Doc  98-29054  Filed  10-29-98;  8:45  am] 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Secratafy 

Defenaa  Intelligence  Agency,  Science 
and  Technology  Adviaory  Board 
Ctoaad  Panel  Meeting 

AGENCY:  Department  of  Defense,  Defense 
Intelligence  Agency. 
ACTION:  Notice. 

summary:  Pursuant  to  the  provisions  of 
Subsection  (d)  of  Section  10  of  Public 
Law  92-463.  as  amended  by  Section  5 
of  Public  Law  94—409,  notice  is  hereby 
given  that  a  closed  meeting  of  the  DIA 
Science  and  Technology  Advisory 
Board  has  been  scheduled  as  follows: 

DATES:  3  November  1998  (800am  to 

1600pm). 

ADDRESSES:  The  Defense  Intelligence 

Agency,  Boiling  AFB,  Washington,  DC 

20340. 

FOR  FURTHER  INFORMATION  CONTACT: 

Maj  Donald  R.  Culp.  Jr..  USAF, 

Executive  Secretary.  DIA  Science  and 

Technology  Advisory  Board, 

Washington.  D.C.  20340-1328  (202) 

231-4930. 

SUPPLEMBITARY  INFORMATION:  The  entire 

meeting  is  devoted  to  the  discussion  of 

classified  information  as  defined  in 

Section  S52b(c)(l),  Title  5  of  the  U.S. 

Code,  and  therefore  will  be  closed  to  the 

pubhc.  The  Board  will  receive  briefings 

on  and  discuss  several  current  critical 

intelligence  issues  and  advise  the 

Director.  DIA.  on  related  scientific  and 

technical  matters. 

Dated:  26  October  1998. 
Patricia  L.  Toppiaga. 

Alternate  OSD  Federal  Register  Liaison 

Officer,  Department  of  Defense. 

IFR  Doc  98-29055  Filed  10-29-98;  8:45  ami 
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DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

Defenee  InteWgence  Agency,  Science 
and  Technology  Adviaory  Board 


AGENCY:  Department  of  Defense.  Defense 
Intelligence  Agency. 
ACTION:  Notice. 

SUMMARY:  On  September  30  1998.  the 
Defense  Intelligence  Agency  published 
an  announcement  (63  FR  52245)  for  a 
closed  meeting  on  13  October  1998. 
This  meeting  was  cancelled  due  to  the 
lack  of  an  approved  DOD  Budget. 
ADDRESSES:  The  Defense  Intelligence 
Agency.  Boiling  AFB.  Washington.  DC 
20340-5100. 


FOR  FURTHER  INFORMATION  CONTACT: 
Ma).  Donald  R.  Culp,  Jr.,  USAF. 
Executive  Secretary.  DIA  Science  and 
Technology  Advisory  Board. 
Washington. DC.  20340-1328  (202) 
231-4930. 

Dated:  October  26. 1998. 

Patricia  L.  Toppings, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense.  - 

[FR  Doc.  98-29056  Filed  10-29-98;  8:45  am) 

BajjNOCooc  Bosoa<  m 


DEPARTMENT  OF  DEFENSE 

Office  Of  the  Secretary 

Dalenaa  Intalllgenoa  Agency,  Science 
and  Technology  Adviaory  Board 
Cloaad  Panel  Meeting 

AGENCY:  Department  of  Defense,  Defense 
Intelligence  Agency. 
ACTION:  Notice. 

SUMMARY:  On  September  30. 1998.  the 
Defense  InteUigence  Agency  published 
an  announcement  (63  FR  52245)  for  a 
closed  meeting  on  15  October  1998. 
This  meeting  was  cancelled  due  to  the 
lack  of  an  approved  DOD  Budget. 

ADDRESSES:  The  Defense  Intelligence 
Agency.  7400  Defense  Pentagon, 
Washington,  DC  20301-7400. 
FOR  FURTHER  MFORMATKM  CONTACT: 
Maj.  Donald  R.  Culp.  Jr.,  USAF, 
Executive  Secretary.  DLA  Science  and 
Technology  Advisory  Board, 
Washington.  D.C.  20340-1328  (202) 
231-4930. 

Dated:  October  26. 1998. 

Patrida  L.  Toppings. 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Departmenf^fDeferue. 

(FR  Doc.  98-29057  Filed  10-29-98;  8:45  am] 

aajjNO  COCCI 


DEPARTMENT  OF  EDUCATION 

Sulmilaaion  for  0MB  Review; 
Comment  ReQueat 

agency:  Department  of  Education. 

summary:  The  Leader,  hiformation 
Management  Group,  Office  of  the  Chief 
Financial  and  Chief  Information  Officer 
invites  comments  on  the  submission  for 
OMB  review  as  required  by  the 
Paperwork  Reduction  Act  of  1995. 
DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before 
November  30, 1998. 
ADDRESSES:  Written  comments  should 
be  addressed  to  the  Office  of 
Information  and  R^ulatoiy  ACEairs, 
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Attentirai:  Danny  Werfel,  Desk  Officer, 
Department  of  Education,  Office  of 
Mwagement  and  Budget,  725  17th 
Street,  N.W.,  Room  10235,  New 
Executive  Office  Building,  Washington, 
D.C.  20503  or  should  be  electronically 
mailed  to  the  internet  address  Werfel 
d&al.eop.gov.  Requests  for  copies  of  the 
proposed  information  collection 
requests  should  be  addressed  to  Patrick 
J.  Sherrill,  Department  of  Education,  600 
Independence  Avenue,  S.W.,  Rotnn 
5624,  Regional  Office  Building  3. 
Washington.  D.C.  20202-4651.  or 
should  be  electronically  mailed  to  the 
internet  address  Pat  Sherrill@ed.gpv,  or 
should  be  faxed  to  202-708-9346. 

FOR  FURTHER  INFORMATION  CONTACT: 
Patrick  J.  Sherrill  (202)  708-8196. 
Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877-8339 
between  8  a.m.  and  8  p.m..  Eastern  time, 
Monday  through  Friday. 

SUPPLEMBITARY  INFORMATION:  Section 
3506  of  the  Paperwork  Reduction  Act  of 
1995  (44  U.S.C  Chapter  35)  requires 
that  the  Office  of  Management  and 
Budget  (OMB)  provide  interested 
Federal  agencies  and  the  public  an  early 
opportimity  to  comment  aa  information 
coUection  requests.  OMB  may  amend  or 
waive  the  requirement  for  pubUc 
consultation  to  the  extent  that  public 
participation  in  the  approval  process 
would  defeat  the  piupose  of  the 
information  collection,  violate  State  or 
Federal  law.  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statutory  obligations.  The  Leader. 
Information  Management  Group.  Office 
of  the  Chief  Financial  and  Chief 
Information  Officer,  publishes  that 
notice  containing  proposed  information 
collection  requests  prior  to  submission 
of  these  requests  to  OMB.  Each 
proposed  information  collection, 
grouped  by  office,  contains  the 
following:  (1)  Type  of  review  requested, 
e.g.  new,  revision,  extension,  existing  or 
reinstatement;  (2)  Title;  (3)  Summary  of 
the  collection;  (4)  Description  of  the 
need  for,  and  proposed  use  of,  the 
information;  (5)  Respondents  and 
frequency  of  collection;  and  (6) 
Reporting  and/or  Recordkeeping 
burden.  OMB  invites  pubUc  comment  at 
the  address  specified  above.  Copies  of 
the  requests  are  available  from  Patrick  J. 
Sherrill  at  the  address  specified  above. 


Dated:  October  26. 1998. 
Kent  H.  Hannaman, 

Leader,  Information  Management  Group, 
Office  of  the  Chief  Financial  and  Chief 
Information  Officer. 

Office  of  Bilingual  Education  and 
Minority  Languages  Affairs 

Type  of  Review:  New. 

Title:  Application  for  New  Grants 
Under  Bilingual  Education:  Program 
Development  and  Implementation 
Grants  Program. 

Frequency:  Annually. 

Affected  Public:  Not-for-profit 
institutions;  State,  local  or  Tribal  Gov't; 
SEAs  or  LEAs. 

Reporting  and  Recordkeeping  Burden: 
Responses:  300  Burden  Hours:  24.000 

Abstract:  The  Department  needs  and 
uses  this  information  to  make  grants. 
The  respondents  are  local  educational 
agencies,  institutions  of  higher 
education,  community-based 
organizations,  and  state  educational 
agencies.  The  respondents  are  required 
to  submit  this  application  to  receive  a 
grant 

This  information  coUection  is  being 
submitted  imder  the  Streamlined 
Clearance  Process  for  Discretionary 
<irant  Information  CollecticHis  (1890- 
0001).  Therefore,  this  30-day  public 
comment  period  notice  will  be  the  only 
public  comm«it  notice  published  for 
this  information  collection. 

Office  of  Bilingual  Edocation  and 
Minority  Langnages  ACEairs 

Type  of  Review:  New. 

Title:  Application  for  Grants  Under 
Bilingual  Education:  State  Grant 
Program. 

Frequency:  Annually. 

Affected  Public:  State,  local  or  Tribal 
Govt;  SEAs  or  LEAs. 

Reporting  and  Recordkeeping  Burden: 
Responses:  59;  Burden  Hours:  1,770. 

/Mstract:  lliis  information  will  be 
used  to  make  funding  decisions  of  the 
State  Oant  Program.  The  respondents 
are  SEAs  charged  with  the  authority  to 
provide  technical  assistance  to  LEAs 
within  the  state  and  to  collect  data  cm 
LEP  population. 

This  mformation  collection  is  being 
submitted  under  the  Streamlined 
Clearance  Process  for  Discretionary 
Grant  Information  Collections  (1890- 
0001).  Therefore,  this  30-day  pubUc 
comment  period  notice  will  be  the  only 
pubUc  comment  notice  published  for 
this  information  collection. 

Office  of  Bilingual  Education  and 
Minority  Languages  Affiurs 

Type  of  Review:  New. 

Title:  Application  for  Grants  Under 
Bilingual  Education:  Systemwide 
Improvement  Grants  Program. 


Frequency:  Annually. 

A)9Fect«f  Pui»/ic:  Not-for-profit 
institutions;  State,  local  or  Tribal  Gov't; 
SEAs  or  LEAs. 

Reporting  and  Recordkeeping  Burden: 
Responses:  200;  Burden  Hours:  24,000. 

Aostract:  Tlie  Department  needs  and 
uses  this  information  to  make  grants. 
The  respondents  are  local  educational 
agencies  and  are  required  to  provide 
this  information  in  applying  for  grants. 

This  information  collection  is  being 
submitted  under  the  Streamlined 
Clearance  Process  for  Discretionary 
Grant  Information  Collections  (1890- 
0001).  Therefore,  this  30-day  public 
comment  period  notice  will  be  the  only 
public  comment  notice  published  for 
this  information  collection. 

Office  of  Bilingnal  Education  and 
Minority  Languages  ACEairs 

Type  t^  Review:  New. 

Title:  Application  for  New  Grants 
Under  Foreign  Langiiage  Assistance 
Program  for  Local  Education  Agencies. 

Frequency:  Annually. 

Affected  Public:  State,  local  or  Tribal 
Govt;  SEAs  or  LEAs. 

Reporting  and  Recordkeeping  Burden: 
Responses:  150;  Burden  Hours:  12.000. 

/Qistract:  The  Department  needs  and 
uses  this  infmnation  to  make  grants. 
The  respondents  are  local  education 
agencies.  The  respondents  are  required 
to  provide  this  information  in  appljring 
forgrants. 

Inis  information  collection  is  being 
submitted  under  the  Streamlined 
Clearance  Process  for  DiscretiGnary 
Grant  Information  Collectioos  (1890- 
0001).  Therefore,  this  30-day  public 
conunent  period  notice  %vill  be  the  only 
public  comment  notice  published  for 
this  information  collection. 

Office  of  Bilingnal  EdncntioB  and 
Minority  Language!  Affun 

Type  of  Review:  New. 

Title:  AppUcation  for  Grants  Under 
Foreign  Language  Assistance  Program 
fw  State  Education  Aoencies. 

Frequency:  Annually. 

Affected  Public:  State,  local  or  Tribal 
Gov't;  SEAs  or  LEAs. 

Reporting  and  Recordkeeping  Burden: 
Responses:  50;  Burden  Hours:  4.000. 

Abstract:  The  Department  needs  and 
uses  this  information  to  make  grants. 
The  respondents  are  State  education 
agmcies  and  are  required  to  provide 
this  information  in  applying  for  mints. 

This  information  coUection  is  being 
submitted  under  the  Streamlined 
Clearance  Process  for  Discretionary 
Grant  Information  CoUections  (1890- 
0001).  Therefore,  this  30-day  public 
comment  period  notice  will  be  the  only 
pubUc  comment  notice  pubUshed  for 
this  infonnation  collection. 
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Offic*  of  Bilingual  Educatioii  and 
Minority  LangnagM  Affain 

Type  of  Review:  New. 

TiUe:  Application  for  Grants  Under 
Bilingual  Education  Program 
Enhancement  Grants. 

Frequency:  Annually. 

Abated  Public:  Not-for-profit 
institutions:  State.Jocal  or  Tribal  Gov't: 
SEAs  or  LEAs. 

Reporting  and  Recordkeeping  Burden: 
Responses:  300;  Burden  Hours:  24,000. 

/Jistmct:  The  purpose  of  this  program 
is  to  provide  grants  to  carry  out  highly 
focused,  innovative,  locally  designed 
projects  to  expand  or  enhance  existing 
bilingual  education  or  special 
alternative  instructional  programs  for 
limited  English  proficient  (LEP) 
students. 

This  information  collection  is  being 
submitted  under  the  Streamlined 
Clearance  Process  for  Discretionary 
Grant  Information  Collections  (1890- 
0001).  Therefore,  this  30-day  pubhc 
comment  period  notice  will  be  the  only 
pubhc  comment  notice  published  for 
this  information  collection. 

Office  of  Bilingual  Education  and 
Minority  languages  Affairs 

Type  of  Review:  New. 

TiUe;  AppUcation  for  Grants  Under 
BiUngual  Education:  Teachers  and 
Personnel  Grants  Prosram. 

Frequency:  Annually. 

Affected  Public:  Not-for-profit 
institutions:  State,  local  or  Tribal  Gov't: 
SEAs  or  LEAs. 

Reporting  and  Recordkeeping  Burden: 
Responses:  200:  Burden  Hours:  24.000. 

Abstiact:  The  Department  needs  and 
uses  this  information  to  make  grants. 
The  respondents  are  local  educational 
agencies.  State  educational  agencies  and 
institutions  of  higher  education  and  are 
required  to  provide  this  information  in 
applying  for  grants. 

This  information  collection  is  being 
submitted  under  the  Streamlined 
Clearance  Process  for  Discretionary 
Grant  Information  Collections  (1890- 
0001).  Therefore,  this  30-day  pubUc 
comment  period  notice  will  be  the  only 
pubUc  comment  notice  pubhshed  for 
this  information  collection. 

Offica  of  Bilingual  Education  and 
Minority  Languages  Affairs 

Type  of  Review:  New. 

Title:  AppUcation  for  Grants  Under 
Bilingual  Education:  Career  Ladder 
Program. 

Frequency:  Annually. 

Affected  Public:  Not-for-profit 
institutions:  State,  local  or  Tribal  Gov't: 
SEAs  or  LEAs. 

Reporting  and  Recordkeeping  Burden: 
Responses:  200:  Burden  Hours:  24.000. 


Abstract:  The  Department  needs  and 
uses  this  information  to  make  grants. 
The  respondents  are  local  educational 
agencies.  State  educational  agencies  and 
institutions  of  higher  education  and  are 
required  to  provide  this  information  in 
applying  for  grants. 

This  information  collection  is  being 
submitted  under  the  Streamlined 
Clearance  Process  for  Discretionary 
Grant  Information  Collections  (1890- 
0001).  Therefore,  this  30-day  pubUc 
comment  period  notice  will  be  the  only 
public  comment  notice  published  for 
this  information  collection. 

[FR  Doc.  98-29087  Filed  10-29-«8;  8:45  am] 
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DEPARTMENT  OF  EDUCATION 

National  Assessment  Qoveming 
Board;  Meeting 

AGENCY:  National  Assessment 
Governing  Board:  Education. 
ACTION:  Notice  of  Teleconference  and 
Partially  Closed  Meeting. 

SUMMARY:  This  notice  set  forth  the 
schedule  and  a  proposed  agenda  of  a 
forthcoming  meeting  of  the  National 
Assessment  Governing  Board.  This 
notice  also  describes  the  functions  of 
the  Board.  Notice  of  this  meeting  is 
required  under  Section  10(a)(2)  of  the 
Federal  Advisory  Conunittee  Act.  This 
document  is  intended  to  notify  the 
general  public  of  their  opportunity  to 
attend. 

DATES:  November  16. 1998:  November 
19-21,  1998. 

TIME:  November  16-^xecutive 
Committee  11:00  a.m.-12:00  p.m. 
(closed),  12:00-1:00  p.m.  (open): 
November  19,  Design  and  Methodology 
Committee  9:00-11:00  a.m.,  (open); 
Subject  Area  Committee  «2. 9K)0-11:00 
a.m.,  (open).  November  20 — Full  Board, 
8:30-10:30  a.m.,  (open);  Subject  Area 
Committee  91, 10:30  a.m.-12:30  p.m., 
(open):  Reporting  and  Dissemination 
Committee.  10:30  a.m.-12:30  p.m.. 
(open):  Achievement  L«vels  Committee. 
10:30-11:15  a.m.,  (open),  11:15-11:45 
a.m.  (closed).  11:45  a.m.-12:30  p.m.. 
(open).  Full  Board.  12:30-4:00  p.m.. 
(open).  November  21— Full  Board  9:00 
a.m.  until  adjournment,  approximately 
12:00  Noon,  (o{>en). 
LOCATION:  Hotel  Washington, 
Pennsylvania  Avenue,  NW.  Washington, 
DC. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mary  Ann  Wilmer,  Operations  Officer, 
National  Assessment  Governing  Board, 
Suite  825, 800  North  Capital  Street,  NW, 
Washington,  DC,  20002-4233, 
Telephone:  (202)  357-6938. 


8UPPI.EMENTARY  INFORMATION:  The 
National  Assessment  Governing  Board 
is  established  under  section  412  of  the 
National  Education  Statistics  Act  of 
1994  (I'itle  rv  of  the  Improving 
America's  Schools  Act  of  1994)  (Pub.  L. 
103-382). 

The  Board  is  established  to  formulate 
poUcy  guidelines  for  the  National 
Assessment  of  Educational  Progress. 
The  Board  is  responsible  for  selecting 
subject  areas  to  be  assessed,  developing 
assessment  objectives,  identifying 
appropriate  achievement  goals  for  each 
grade  and  subject  tested,  and 
establishing  standards  and  procedures 
for  interstate  and  national  comparisons. 
Under  P.L.  105-78,  the  National 
Assessment  Governing  Board  is  also 
granted  exclusive  authority  over 
developing  the  Voluntary  National  Tests 
pursuant  to  contract  number 
R)97153001. 

On  Monday.  November  16.  the 
Executive  Committee  will  hold  a 
partially  closed  teleconference  meeting. 
From  11:00  a.m.  to  12:00  p.m..  the 
Committe  will  meet  in  closed  session  to 
discuss  the  development  of  cost 
estimates  for  current  contract  initiatives 
for  NAEP  and  future  contract  initiatives. 
This  portion  of  the  meeting  must  be 
conducted  in  closed  session  because 
public  disclosure  of  this  information 
would  likely  have  an  adverse  financial 
effect  on  the  NAEP  program.  The 
discussion  of  this  information  would  be 
likely  to  significantly  frustrate 
implementation  of  a  proposed  agency 
action  if  conducted  in  an  open  session. 
Such  matters  are  protected  by 
exemption  9(B)  of  section  552b(c)  of 
Htle  5  U.S.C.  Between  12:00  and  1:00 
p.m.  the  meeting  will  be  open  to  the 
public  when  the  Committee  will  discuss 
the  NAEP  assessment  schedule  for  the 
year  2000  and  hear  updates  on  the 
Voluntary  National  Tests  program  and 
NAEP  reauthorization. 

On  Thursday.  November  19.  there 
will  be  meetings  of  two  conunittees  of 
the  Governing  board.  The  Design  and 
methodology  Committee  will  meet  in 
open  sessions  from  9:00-11:00  a.m.  The 
Committee  will  be  considering 
information  related  to  accommodations 
for  testing  students  with  language  and/ 
or  physical  disabilities.  Also,  the 
Committee  will  receive  a  report  on 
technical  information  related  to  the 
1999  NAEP  field  test.  Subject  Area 
Committee  #2  will  meet  in  open  session 
from  9:00-11:00  a.m.  The  Committee 
will  discuss  development  issues  for  the 
proposed  year  2000  NAEP  science  and 
math  assessments.  In  addition,  the 
Committee  will  be  briefed  on  voluntary 
National  Tests  matters  such  as 
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calculator  use.  item  development,  and 
test  developmmt  timelines. 

On  Friday.  November  20.  the  FuU 
board  will  convene  in  open  session  at 
8:30  a.m.  The  agenda  for  this  session  of 
the  fidl  board  meeting  includes 
approval  of  the  agenda,  the  swearing-in 
of  new  Board  members  and  remarks  by 
the  Secretary  of  Education,  and  a  report 
from  the  Executive  Director.  This 
session  will  conclude  with  an  update  on 
NAEP  and  a  presentation  on  NAEP 
Cooperative  Agreements  with  the 
Educational  Testing  Service  and  Westat. 

Between  10:30  a.m.  and  12:30  pjn.. 
there  will  be  open  meetings  of  the 
Subject  Area  Canmiittee  #1.  and  the 
Reporting  and  Dissemination 
Committee,  and  a  partially  closed 
meeting  of  the  Achievement  Levels 
Committee. 

Subject  Areas  Committee  #1  will 
discuss  development  issues  for  the 
proposed  year  2000  NAEP  grad  4 
reading  assessment.  In  addition,  the 
Committee  will  be  briefed  on  voluntary 
National  Tests  matters  such  as 
readability  findings,  item  develojHnent. 
and  test  development  timelines.  The 
Reporting  and  Dissemination  Committee 
wiU  consider  the  release  plan  for  the 
1998  NAEP  mathmnatics  report  and  the 
schedule  for  the  release  of  fitture  NAEP 
reports.  Other  agenda  items  include  an 
update  on  the  consideration  of  reporting 
data  for  groups  of  private  schools; 
review  of  NAG9>  policy  oo  reporting  and 
dissemination;  and  Voluntary  National 
Tests  reporting  aiui  test  utilization 
guidelines. 

The  Achievement  Levels  Committee 
will  meet  in  closed  session  fmm  11:15- 
11:45  a.m.,  to  discuss  results  of  the 
civics  and  wniting  pilot  testing.  This 
portion  of  the  meeting  must  be  closed 
because  references  will  be  made  to 
specific  items  fit>m  the  assessment  and 
premature  disclosure  of  the  information 
presented  for  review  would  be  likely  to 
significantly  frustrate  implementation  of 
a  proposed  agency  action.  Such  matters 
are  protected  by  exemption  (9)(B)  of 
Section  552b(c)  of  Tide  5  U.S.C 

During  the  open  portion  of  the 
Achievement  Levels  Committee 
meeting,  from  10:30  to  11:15  a.m..  there 
%rill  be  discussicHis  of  the  National 
Academy  of  Sciences  Evaluation  of 
Achievement  Leveb,  and  a  discvission 
on  the  results  of  the  civics  and  writing 
pilot  testing.  From  11:45  a.m.  until 
12:30  p.m..  the  Committee  will  consider 
issties  related  to  linking  NAEP  and  the 
Voluntary  National  Tests. 

'The  full  board  will  reccmvene  at  12:30 
p.m.  The  agenda  items  during  this 
period  include  reflections  on  the  10 
Year  Anniversary  Conference,  and 
reports  from  the  national  Academy  of 


Sdenoes:  Evaluatioo  of  the  Voluntary 
NaticMial  Tests;  High  Stakes  Testing  for 
Tracking.  Promotion,  and  (kaduatioo. 
and  the  National  Academy  of  Sciences, 
NAEP  Evaluation.  Also,  there  will  be  a 
report  on  AllStates  2000.  The  Board  will 
recess  at  4KX)  p.m. 

On  Saturday.  November  21.  the  full 
Board  will  meet  in  open  sesaon  from 
9:00  ajn.  until  adjournment, 
approximately  121X)  noon.  Duringthis 
session  the  Board  will  hear  updates  cm 
the  Voluntary  National  Tests  project  and 
the  Allstate  2000  Project.  The  final 
agenda  item  is  the  presentation  of 
reports  from  the  various  Board 
committee  meetings. 

A  summary  of  the  activities  of  the 
closed  and  partially  closed  sessions  and 
other  related  matters  whidi  are 
informative  to  the  public  and  consistent 
with  the  policy  of  tiie  section  5  U.S.C 
552b(c).  will  be  available  to  the  pubhc 
within  14  days  after  the  meeting. 
Records  are  kept  of  all  Board 
proceedings  and  are  available  for  pubUc 
inspecticm  at  the  U.S.  Department  of 
Education.  National  Assessment 
Governing  Board.  Suite  #825. 800  North 
Capitol  Street.  NW.,  Washington,  DC. 
from  8:30  a.m.  to  5:00  p.m. 
ttajTrvbf, 

Executive  Director,  National  Assessment 
Governing  Board. 
[FR  Doc.  9S-29066  Filed  10-29-98;  8:45  ami 


DEPARTMENT  OF  ENERGY 


Specific  Advlaory  Boaid,  Savannah 
RlvarSits 

AOBICV:  Department  of  Enogy. 
ACTION:  Notice  c^open  meeting. 


r:  Pursuant  to  the  provisions  of 
the  Federal  Advisory  Committee  Act 
(Public  Law  92-463. 86  Stat.  770)  notice 
is  hereby  given  of  the  following 
Advisory  Committee  meeting: 
Environmental  Management  Sita- 
Spedfic  Advisory  Board  (EM  SSAB). 
Savannah  River  Site, 
DATES  AND  TME8:  Sunday,  November  15. 
1998: 
12KX)  p.m. — Membership  Replacement 

Review 
Monday.  November  16. 1998: 
8:30  a.m.: — Membership  Replacement 

Review  Continued 
6:30  p.m.-7:00  p.m.:  Public  Ccnnment 

Session 
7:00  p.m.-9:00  p.m.:  Individual  . 

Subcommittee  Meetings 
Tuesday.  November  17. 1998:  8:30  a.m.- 

4:00  p.m. 


ADOWeMCl:  All  meetings  wall  be  held  ab 
Adam's  Mark  Hotel.  1200  Hampton 
Street.  Colimibia.  South  Carcdina. 
FOR  FURTHER  igXWMATION  CONTACT: 
Gerri  Flwmming.  PuUic  Aocountd>iUty 
Specialist.  Enviranmesital  Restoration 
and  SoUd  Waste  Division.  Department 
of  Energy  Savannah  River  Operations 
Office.  P.O.  Box  A.  Aiken.  S.C  29802 
(803)  725^374. 
SUPPI^MBITARY  igORMATION: 

Purpose  of  the  Board:  The  purpose  of 
the  Board  is  to  make  recommendations 
to  DOE  and  its  regulators  in  the  areas  of 
environmental  restoratioi,  waste 
management  and  related  activities. 

Tentativ  Agenda 

Sunday,  November  IS.  1998 

12:00  pan.    Review  and  select 

candidates  for  1999  membership 

Monday,  November  16,  1998 

8:30  a.m.    Continued  memboahip 

replacement  review 
6:30  p.m.    Public  comment  session  (5- 

minute  rule) 
7M>  p.m.    Issues-based  subcommittee 

meetings 
9KK)  p.m.    Adjourn 

Tuesday,  November  1 7. 1998 

8:30  aon.    Approval  ef  minutes,  agency 
updates  (-15  minutes) 
Public  ccHnment  session  (5-minute 

rule)  (-  10  minutes) 
Nuclear  materials  management 
subcommittee  (-  30  minutes) 
Risk  management  ft  future  use 

subcommittee  repoat  (-  30  minutes) 
Envinnuneotal  remediation  and  waste 
management  suboommittee  report 
(-  2  houn) 
12KX)  pjn.    Luiuii 
MOX  fuel  presentation  (-  30  minutes) 
Dose  reconstructioQ  prefect  update  (- 

30  minutes) — tentative 
Fadlitator  i^iidate  (-  30  minutes) 
TNX  tour/eariy  warning  monitoring 

system  (- 15  minutes) 
Outreach  subcommittee  report  (-  15 

minutes) 
SEMA/dedsionmaker  forum 

participation  (- 10  minutes) 
PubUc  ccHnment  session  (5-ininute 
rule)  (- 10  minutes) 
4.-00  pjn.    Adjourn 

If  necessary,  time  will  be  allotted  after 
public  comments  for  items  added  to  the 
agenda,  and  administrative  details.  A 
fJTuil  agenda  %irill  be  available  at  the 
meeting  Monday,  November  16, 1998. 
PuUic  Participation:  The  meeting  is 
open  to  the  public  Written  statements 
may  be  filed  with  the  Committee  either 
before  or  after  the  meeting.  Individuals 
who  wish  to  make  oral  statements 
pertaining  to  agenda  items  should 
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contact  Gerri  Flemming's  office  at  the 
address  or  telephone  number  listed 
above.  Requests  must  be  received  5  days 
prior  to  the  meeting  and  reasonable 
provision  %vill  be  made  to  include  the 
presentation  in  the  agenda.  The 
Designated  Federal  Officer  is 
empowered  to  conduct  the  meeting  in  a 
Sashion  that  will  facilitate  the  orderly 
conduct  of  business.  Each  individual 
wishing  to  make  public  comment  will 
be  provided  a  maximtim  of  5  minutes  to 
present  their  comments. 

Minutes:  The  minutes  of  this  meeting 
will  be  available  for  public  review  and 
copying  at  the  Freedom  of  Information 
Public  Reading  Room.  lE-190.  Forrestal 
Building,  1000  Independence  Avenue, 
SW,  Washington.  DC  20585  between 
9:00  a.m.  and  4  p.m.,  Monday-Friday 
except  Federal  holidays.  Minutes  will 
also  be  available  by  writing  to  Gerri 
Flemming,  Department  of  Energy 
Savannah  River  Operations  Office.  P.O. 
Box  A.  Aiken.  S.C.  29802,  or  by  calling 
her  at  (803)  725-5374. 

Issued  at  Washington.  DC  on  October  22, 
1998. 

Rachel  M.  Saauel. 

Deputy  Advisory  Committee  Management 
Officer. 

[PR  Doc.  98-29143  Filed  10-29-98;  8:45  am) 
■UMQ  COOf  MM-01-^ 


DEPARTMENT  OF  ENERGY 

Office  of  FossU  Energy:  AE8  Ironwood, 
Inc.;  Notioe  of  FIHng  of  Coal  Capability 
Poivafplant  and  Induatrtal  Fuel  Uae  Act 

[Dociwt  Na  FE  C«E  ge-OS-CwWIcaaon 
Nodo»-1631 

AQCNCY:  Office  of  Fossil  Energy, 
Department  of  Energy. 
ACTION:  Notice  of  filing. 

SUMMARY:  On  October  5, 1998,  AES 
Ironwood,  Inc.  submitted  a  coal 
capability  self-certification  pursuant  to 
section  201  of  the  Powerplant  and 
Industrial  Fuel  Use  Act  of  1978,  as 
amended. 

A00NES8CS:  Ckipies  of  self-certification 
filings  are  available  for  public 
inspection,  upon  request,  in  the  Office 
of  Coal  k  Power  Im/Ex.  Fossil  Energy. 
Room  4G-039.  FE-27.  Forrestal 
Building.  1000  Independence  Avenue. 
S.W..  Washington.  D.C.  20585. 
FOR  FURTHER  mFCRMATION  CONTACT: 
Ellen  Russell  at  (202)  586-9624. 
SUPPLEMENTARY  INFORMATION:  Title  U  of 
the  Powerplant  and  Industrial  Fuel  Use 
Act  of  1978  (FUA).  as  amended  (42 
U.S.C.  8301  et  seq.).  provides  that  no 
new  baseload  electric  p>owerplant  may 
betx)nstructed  or  operated  without  the 


capability  to  use  coal  or  another 
alternate  fuel  as  a  primary  energy 
source.  In  order  to  meet  the  requirement 
of  coal  capability,  the  o«vner  or  operator 
of  such  facilities  proposing  to  use 
natural  gas  or  petroleum  as  its  primary 
energy  source  shall  certify,  pursuant  to 
FUA  section  201(d).  to  the  Secretary  of 
Energy  prior  to  construction,  or  prior  to 
operation  as  a  base  load  powerplant. 
that  such  powerplant  has  the  capability 
to  use  coal  or  another  alternate  ftiel. 
Such  certification  establishes 
compliance  with  section  201(a)  as  of  the 
date  filed  with  the  Department  of 
Energy.  The  Secretary  is  required  to 
publish  a  notice  in  the  Federal  Register 
that  a  certification  has  been  filed.  The 
foUoMong  owner/operator  of  the 
proposed  new  baseload  powerplant  has 
filed  a  self-certification  in  a(xx:ordance 
with  section  201(d). 

Owner:  AES  Ironwood.  Inc. 

Operator  AES  Ironwood.  Inc. 

Location:  South  L^Mnon  Township, 
Lebanon  County.  PA 

Plant  Configuration:  Combined-cycle 

Capacity:  700  megawatts,  net 

Fuel:  Natural  gas  or  fiiel  oil 

Purchasing  Entities:  90%  to  GPU 
Energy.  10%  to  Pennsylvania- jersey- 
Maryland  power  pool. 

In-Service  Date:  First  quarter  of  the  year 
2001 

Issued  in  Washington.  D.C,  October  23. 
1998. 

ABtfaony  I.  Cono. 

Manager,  Electric  Power  Regulation,  Office 
of  Coal  Br  Power  Im/Ex,  Office  of  Coal  & 
Power  Systems,  Office  of  Fossil  Energy. 

(FR  Doc.  98-29142  Filed  10-29-98;  8:4S  am] 
■UMQ  COM  staa-oi-r 


DEPARTMENT  OF  ENERGY 

Senior  Executive  Service;  Pefformance 


AGENCY:  U.S.  Department  of  Energy. 
ACTION:  Designation  of  PRB  Chair. 

SUMMARY:  This  notice  designates  the 
Performance  Review  Board  Chair  for  the 
Department  of  Energy. 

EFFECTIVE  DATE:  The  appointment  is 
effective  as  of  September  30. 1998. 

Performance  Review  Board  Chair. 
David  L  Hamer.  Department  of  Energy. 

Issued  in  Washington,  DC,  October  19, 
1998. 

RichaidT.Faireil. 

Director  of  Human  Resources  and 

Administration. 

|FR  Doc.  98-29144  Filed  10-2»-98:  8:4S  am) 

HLUNO  COM  MM-ai-P 


DEPARTMENT  OF  ENERGY 

Senior  Executive  Service;  Performance 
Review  Board 

AGENCY:  Department  of  Energy. 
ACTION:  SES  Performance  Review  Board 
Standing  Register. 

SUMMARY:  This  notice  provides  the 
Performance  Review  Board  Standing 
Register  for  the  Department  of  Energy. 
This  listing  supersedes  all  previously 
published  lists  of  PRB  members. 
EFFECTIVE  DATE:  These  appointments  are 
effective  as  of  September  30. 1998. 

ACHARYA.  SARBESWAR  NMN 
ACKERLY,  LAWRENCE  R 
ADAMSON,  DANIEL  M. 
ALCOCK.  ROBERT  M. 
ALVAREZ.  ROBERT  NMN 
ANDERSEN,  ARTHUR  T 
ANDERSON.  PHYLLIS  L 
ANDERSON.  BROOKE  D 
ARMSTRONG.  M  BRENT 
ARTHUR  III.  WILLLVM  JOHN 
BACA.  MARK  C 
BACA.  FRANK  A 
BAJURA.  RITA  A 
BAKER.  KENNETH  E 
BAMBERGER.  CRAIG  S 
BARBER.  ROBERT  W 
BARKER  JR..  WILUAM  L 
BARRETT.  LAKE  H. 
BAUER.  UNDA  K 
BECKETT,  THOMAS  H 
BEECY.  DAVID 
BENEDICT.  GEORGE  W 
BERGHOLZ  JR..  WARREN  E 
BERKOVITZ.  DAN  M 
BERNARD.  PCTER  A 
BERUBE.  RAYMOND? 
BIELAN.  DOUGLAS  J 
BLACK.  RKHARD  L 
BLACKWOOD.  EDWARD  B. 
BLAOOW.  JOEL  K. 
BORCHARDT.  CHARLES  A 
BORGSTROM.  CAROL  M 
BORGSTROM.  HOWARD  G 
BORNHOFT  JR.,  BUDD  B 
BOSTOCK,  JUDITH  L 
BOWMAN.  GERALD  C 
BOYD.  GERALD  G 
BRADLEY  JR..  THERON  M 
BRECHBILL.  SUSAN  R 
BRENDLINGER.  TERRY  L 
BREZNAY.  GEORGE  B 
BRKX.  JAMES  F 
BRODMAN.JOHNR 
BROUX),  MICHELLE  S 
BROWN  JR..  CHARLES  H 
BROWN.  RICHARD  W. 
BROWN.  FREDERICK  R 
BRUSH.  PETER  N. 
BURROWS.  CHARLES  W 
CANTER,  HOWARD  R. 
CARABETTA.  RALPH  A 
CARDINAU.  HENRY  A 
CARLSON,  LYNDA  T 
CARLSON,  KATHLEEN  ANN 
CARLSON.  JOHN  T. 
CARUSO.  GUY  F. 
CASTELU.  BRL\N  T. 
CHRISTENSEN.  WILLIAM  J 
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CHRISTOPHER.  ROBERT  K. 
CHUN.  SUN  W 
CLAFLIN.  ALAN  B 
CLARK.  JOHN  R 
CLAUSEN.  MAX  JON 
COMBS.  MARSHALL  O 
COOK,  JOHNS 
CRANDALL.  DAVID  H 
CRAWFORD,  TIMOTHY  S 
CROSS,  CLAUDIA  A. 
CROWE,  RICHARD  C 
CUMESTY,  EDWARD  G 
CURTIS,  JAMES  H 
CYGELMAN,  ANDRE  I 
CZAJKOWSKI,  ANTHONY  F. 
DALTON,  HENRY  F. 
DARUGH.  DAVID  G 
DAVIES.  NELIA  A 
DAVIS.  JAMES  T 
DECKER.  JAMES  F 
DBGRASSE  JR..  ROBERT  W. 
EKHANAS.  THOMAS  W 
DEHMER.  PATRICL\  M 
DEIHL.  MICHAEL  A. 
DEMPSEY.  ROBERT  D 
DENNISON.  WnjJAM  J 
I»R.VICTCmK 
EeVER.  GERTRUDE  L 
DIAZ  JR..  ROMULO  L 
DIFIGUO.  CARMEN  NMN 
DIRKS.  TIMOTHY  M 
IHVONE.  LOUIS  V 
DDCON.  ROBERT  K 
DOHERTY.  DONALD  P 
DOMAGALA.  MARTIN  J 
DOOLEY  m.  GEORGE  J. 
DURNAN.  DENIS  D 
DYER,  J.  RUSSELL 
EDMONDSON,  JC»1N  J 
EGGER,  MARY  H 
ENGEL.  WALTER? 
ESVELT.  TERENCE  G     . 
EVANS.  THCMASW 
FALLE.  J.  GARY 
FELDT.  ELISABETH  G. 
FIDLER.  SHELLEY  N 
FIORE,  JOSEPH  N 
FIORE,JAMESJ 
FITZGERALD  JR..  JOSEPH  E 
FITZGERALD.  CHERYL  P. 
FOLKER.  ROBERT  D 
FORD.  JAMES  L 
FORRISTER.  DERRICK  L 
FOWLER.  JENNIFER  JOHNSON 
FRANKLIN.  JOHN  R 
FRAZIER.  MARVIN  E 
FREI.MARKW 
FRIEDMAN,  GREGORY  H 
FURIGA.  RICHARD  D 
FYGI.  ERIC  J 
GARSON.  HENRY  K 
CXBUS.  CXORCX  R 
GEIDL.JOHNC 
GIBSON  JR..  WIUJAM  C 
GIBSCW4,  JUDITH  D. 
GILBERTSCH4.  MARK  A. 
QNSBERG.MARKB 
GLASS,  RICHARD  B 
GOLAN,  PAUL  M. 
GOLIXNBERG,  RALPH  D 
GOLIKNBERG.  NEAL  NMN 
GOLDMAN,  DAVID  TOBIAS 
GOLDSMITH.  ROBERT  NMN 
GOLDWYN.  DAVID  L 
GOLLOMP.  LAWRENCE  A 
GOODRUM.  WILUAM  S 


GOTTEMOELLER.  ROSE  E. 
GOTTLIEB.  PAUL  A 
GREENWOOD.  JOHNNIE  D 
GROSS,  THOMAS  J 
GRUENSPECHT,  HOWARD  K 
GUIDICE.CARLW 
GUNN  JR..  MARVIN  E 
GURULE.  DAVID  A 
HABERMAN.  NORTON  NMN 
HACSKAYLO,  MICHAEL  S. 
HALL.  JAMES  C 
HAMER  JR.  DAVID  L 
HANSEN.  CHARLES  A 
HARDIN.  MICHAEL  G 
HARDWICK  JR..  RAYMOND  J. 
HARRIS.  SKILA  S 
HARTMAN.  JAMES  K 
HASPEL,  ABRAHAM  E. 
HAWKINS,  FRANCIS  C 
HEATH,  CHARLES  C 
HEENAN.  THOMAS  F 
HEINKEL.  JOAN  E 
HELMS.  K  DEAN 
HENIKRSCm.  LYNWOOD  H 
HENSLEY  JR..  WILLIE  F 
HEUSSER.  ROGER  K 
HKKOK.  STEVEN  G 
HIRAHARA,  JAMES  S 
HOFFMAN,  ALLAN  R. 
HOLBROOK.  PHILLIP  L 
HOLGATE.  LAURA 
HOLMES.  NANCY  H 
HOLSTEIN  JR..  ELWOOD  NMN 
HOOPER.  MICHAEL  K 
HOPF,  RKHARD  H 
HOPKINS.  T.  J. 
HORTON.D(»4ALDG. 
HOWES.  WALTER  S. 
HUGHES.  JEFFREY  L 
HUIZENGA.  DAVID  G. 
HUTZLER.  MARY  JEAN 
INADOMI.  LEEANN  R. 
INCX  JR..  EDWIN  F 
INLOW.RUSHO 
IZELL.KATHYD 
JAFFE.  HAROLD 
)HIRAD,DAVIDJ. 
JC»1ANSEN,JUIXTHA. 
JOHNSON,  OWEN  B 
JOHNSCM,  GERALD  W 
PHNSON,  FREDERICK  M 
JOHNSCM,  MILTON  D 
JOHNSTON.  MARC 
JONES,  DAVID  A 
PNES,  CRICK 

JOSEPH,  ANTKM^ETTE  GRAYSO 
JUCKETr,DCmALDA. 
JUDCX,  GEOFFREY  J 
KELLY,  CYNTHLVC 
KENDERIXNE.  MELANIE  ANNE 
KENNEDY,  JOIN  P 
lOGm.CBNEH 
KILGCMUS.  WEBSTER  C 
KILPATRICK.  MICHAEL  A. 
KINZER.  JACKSON  E 
KLEIN,  SUSAN  ELAINE 
KLEIN.  KEITH  A 
KNOLLMEYER.  PETER  M 
KNOTEK.  MK3iAEL  L. 
KONOPNiaa.  THAD  T. 
KRIPOWKZ.  RCnERT  S 
LANDERS.  JAMES  C 
LANE.  ANTHONY  R 
LASH.  TERRY  R. 
LECLAIRE.  DAVID  B 
LEWIS  JR..  WIUJAM  A. 


LEWIS.  ROCXR  A. 
LEWIS  JR.,  HOWARD  E 
UEN,  STEPHEN  CT. 
UOITNER.  RALPH  G 
UVINGSTCm-BEHAN,  ELLEN 
LOWE,  DAVID  C 
LOWE.  OWEN  W. 
LYLE.  JERRY  L 
MAHALEY,  JOSEPH  & 
}AALOSH,CEOftCEJ 
MANOBNO.  JAMES  J 
MANN.  THCHmIAS  O 
MAROSSE.  ANDREW  R. 
MARIANELU.  ROBERT  S 
MARLAY.  ROBERT  C 
MAXEY.  KENNETH  G. 
MAZUR.MARKJ. 
MC  CALLUM.  EDWARD  J 
MOCLARY.  MICHAEL  VANCE 
MCCOY  m.  FRANK  R 
MCDONALD-KAUFMAN.  SYLVIA 
MOCUIRE.  PADDY  J 
MICHELSEN.  STEPHEN  J 
MILLER.  CLARENCE  L 
MILLBl.  DEBORAH  C 
MILLHONE.  JOHN  P 
MILNER.  RONALD  A 
MONTOYA.  ELIZABETH  A 
MOORER.  RKHARD  F 
MCNiGAN,  JEAN  M 
MORRIS.  MARCL\  L 
MOSQUERA.  JAMES  P 
MOURNK»AN.  STEPHEN  D 
MRAVCA.  ANDREW  E 
MULHOLLAND.  JOSEPH  W 
MURPHY.  ALKZ  Q 
MURPHY,  ROBERT  E 
NEALY,  CARSON  L 
NEILSEN.  FINN  K 
NELSCM,  DAVID  B 
NELSCm,  ROC»4EY  R 
NETTLES  JR.,  fOHN  J. 
NICHOLS,  CLAYTON  R 
NOLAN,  ELIZABETH  A. 
NORMAN,  PAUL  E 
NULTON.pHND 
OTALLON,  JOHN  R 
OLIVER.  LAWRENCE  R 
CH.SON.GARYC 
OWENDOFF,  JAMES  M 
PARNES.  SANFORD  J. 
PATfUPANDTTG 
PATRIN06,  ARISTIDES  A. 
PATTON,  GLORIAS 
PEARSON.  ORINF. 
PENRY.  JUIXTH  M 
FERIN.  STEPHEN  G 
PETERS.  FRANKLIN  G 
PETTENGILL.  HARRY  ) 
PETTIS.  LAWRENCE  A 
PIPER  n.  LLOYD  L 
PODOiSKY.  GLENN  S 
POB.ROBERTW 
PONCE.  VICTORIA  L 
POWERS,  JAMES  G. 
POWERS.  KENNETH  W 
PRAY.  CHARLES  P. 
PRKX  JR..  ROBERTS. 
PRUDOM.  GERALD  R 
PRZYBYLEK.  CHARLES  S 
PUMPHREY.  DAVID  L 
PYE.  DAVID  B 
RABBEN.  ROBERTO 
REID.  JAMES  E 
RHOADBS.  DANIEL  R 
RICHARDSON.  STEVEN  D. 
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RICHARDSON,  HERBERT 
ROBERSON,  JESSIE  M. 
ROBERTS.  MICHAEL 
ROBERTSON.  JOHN  S 
ROBISON.  SALLY  A 
RODEHEAVER.  THOMAS  N 
RODEKOHR.  MARK  E 
RODGERS.  STEPHEN  J 
ROHUING.  JOAN  B. 
ROLLOW.  THOMAS  A 
ROONEY.  JOHN  M 
ROSEN.  SIMON  PETER 
ROSSELU.  ROBERT  M 
ROUSSO.  SAMUEL  NMN 
RUDINS.  GEORGE  NMN 
RUDY.  GREGORY  P. 
RYDER,  THOMAS  S 
SALM.  PHILIP  E 
SAN  MARTIN.  ROBERT  L 
SATO.  WALTER  N 
SCHMITT.  CARL  H 
SCHMITT.  EUGENE  C 
SCHMITT.  W1LLL\M  A 
SCHNAPP.  ROBERT  M 
SCHNEIDER.  SANDRA  L 
SCOTT.  RANDAL  S 
SENA.  RICHARD  F 
SHELOR.  DWIGHT  E 
SHERMAN.  HELEN  O. 
SIEBERT  JR..  ARLIE  B 
SILBERGLEID.  STEVEN  A 
SINGER.  MARVIN  I 
SITZER.  SCOTT  B 
SKUBEL.  STEPHEN  C. 
SMEDLEY.  EUZABETH  E 
SMITH.  ALEXANDRA  B 
SMITH.  ALAN  C 
SOHINKI.  STEPHEN  M. 
SPECrOR.  LEONARD  S. 
SPIGAL.  HARVARD  P 
STADLER.  SILAS  D. 
STAFFIN.  ROBIN  NMN 
STALLMAN.  ROBERT  M. 
STARK.  RICHARD  M 
STELLO  JR..  VICTOR  NMN 
STEWART  JR..  JAKE  W. 
STEWART  JR..  FRANK  M 
STRAKEY  JR..  JOSEPH  P 
SULAK.  STANLEY  R 
SUMMERVILLE.  SARAH  J 
SUYAT.  STANLEY  D. 
SWINK.  DENISE  F 
SYE.  UNDA  G. 
SYLVESTER.  WILLL\M  G 
TABOAS.  ANIBAL  L 
TAMURA.  THOMAS  T 
TAVARES,  ANTONIO  F. 
TEDROW.  RICHARD  T 
THOMAS.  IRAN  L 
THOMPSON,  JERRY  F 
THROCKMORTON.  RALPH  R 
TODD,  G  THOMAS 
TOENYES,  JERRY  W 
TORKOS.  THOMAS  M 
TRYON.  ARTHUR  E. 
TSENG,  JOHN  C 
TURI.JAMESA 
TURI4ER.  JAMES  M 
TWINING,  BRUCE  C 
VAGTS,  KENNETH  A 
VANZANDT.  VICKIE  A 
WAGNER,  M  PATRICE 
WAGI<1ER.  MARY  LOUISE 
WAGONER.  JOHN  D 
WAISLEY.  SANDRA  L 
WALDRON.  ROBERT  E. 


WALCREN,  DOUGLAS  NMN 
WALSH.  ROBERT  J 
WARNICK,  WALTER  L 
WATKINS,  ANTHONY  LEE 
WEGNER,  GERALD  C 
WEIGAND.  GILBERT  G. 
WERNER.  JAMES  D. 
WHITAKER  JR..  MARK  B 
WHITE,  JAMES  K 
WHTTEMAN,  ALBERT  E 
WIEKER,  THOMAS  L 
WILCYNSKI.  JOHN  M 
WILKEN.  DANIEL  H.       . 
WILLL\MS.  O  JAY 
WILLL\MS,  MARK  H. 
WILUS,  JOHN  W 
WILMOT.  EDWIN  L 
WISENBAKER  JR..  WILLIAM 
WOOLEY.  JOHN  C 
WRIGHT,  STEPHEN  J 
WYMER.  NATALIE  D 
YUAN-SOO  HOO,  CAMILLE  C 
ZAMORSKI,  MKHAEL  J 

Issued  in  Washington,  DC  October  19, 
1998. 

RlchutlT.FaiTeU. 
Director  of.  Human  Resources  and 
Administration. 

|FR  Doc.  98-29145  Filed  10^29-98;  8:45  am] 
MUJNO  COM  MtO-OI-^ 


DEPARTMEHT  OF  ENERGY 

Federal  Eneqiy  Regulatory 
Commleeion 

(Doctot  No.  EOM-1-000] 

Bear  Svramp  Qeneraling  Tniat  No.  1; 
Notice  of  Amendment  to  Application 
for  Commiaaion  Dalermination  of 
Exempt  WtM>leaale  Generator  Statue 

October  26.  1998. 

Take  notice  that  on  October  23, 1998, 
Bear  Swamp  Generating  Trust  No.  1 
(Applicant)  tendered  for  filing  with  the 
Federal  Energy  Regulatory  Commission 
an  Amendment  to  Application  for 
Commission  Determination  of  Exempt 
Wholesale  Generator  Status  pursuant  to 
Part  365  of  the  Commission's 
Regulations.  The  application  was  filed 
in  the  above-referenced  docket  number 
on  October  1,  1998. 

Any  person  desiring  to  be  heard  or  to 
protest  such  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  NE.,  Washington,  DC  20428. 
in  accordance  with  Rules  211  and  214 
of  the  Commission's  Rules  of  Practice 
and  Procedure  (18  CFR  385.211  and 
385.214).  All  such  motions  and  protests 
should  be  filed  on  or  before  November 
6. 1998.  Protests  will  be  considered  by 
the  Commission  to  determine  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 


intervene.  Copies  of  this  filing  are  on 

file  with  the  Commission  and  are 

available  for  public  inspection. 

David  P.  BoerBm. 

Secretary. 

(FR  Doc  98-29076  Filed  10-29-98;  8:45  am] 

muaia  cooi  •nr-oi-ai 

DEPARTMENT  OF  ENERGY 

Federal  Eneryy  Regulatory 
Commiaaion 

[Dodwl  No.  EQ9»-2-0«q 

Bear  Swamp  Generating  Tniat  No.  2; 
Nolloe  of  Amendment  to  Application 
for  Commiaaion  Determination  of 
Exempt  Wholeaale  Generator  StMua 

October  26, 1998. 

Take  notice  that  on  October  23, 1998, 
Bear  Swamp  Generating  Trust  No.  2 
(Applicant)  tendered  for  filing  with  the 
Federal  Energy  Regulatory  Commission 
an  Amendment  to  Application  for 
Commission  Determination  of  Exempt 
Wholesale  Generator  Status  pursuant  to 
Part  365  of  the  Commission's 
Regulations.  The  application  was  filed 
in  the  above-referenced  docket  number 
on  October  1, 1998. 

Any  person  desiring  to  be  heard  or  to 
protest  such  filing  should  file  a  motion 
to  intervene  or  protest  mth  the  Federal 
Energy  Regulatory  Commission.  888 
first  Street.  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  and 
protests  should  be  filed  on  or  before 
November  6, 1998.  Protests  will  be 
considered  by  the  Commission  to 
determine  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
David  P.  Boergers, 
Secretary. 

(FR  Doc.  98-29077  Filed  10-29-98;  8:45  am] 
lauNQ  oooE  snr-oi-M 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commiaaion 

[Dodwt  No.  EQM-e-000] 

Bear  Svvamp  I  LLC;  Notice  of 
Amendment  to  Application  for 
Commiaaion  Determination  of  Exempt 
Wholeaale  Generator  Status 

October  26. 1998. 

Take  notice  that  on  October  23. 1998, 
Bear  Swamp  I  LLC  (Applicant)  tendered 
for  filing  with  the  Federal  Energy 
Regulatory  Commission  an  Amendment 
to  Application  for  Commission 
Determination  of  Exempt  Wholesale 
Generator  Status  pursuant  to  Part  365  of 
the  Commission's  Regulations.  The 
application  was  filed  in  the  above- 
referenced  docket  number  on  October  1. 
1998. 

Any  person  desiring  to  be  heard  or  to 
protest  such  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street.  N.E..  Washington.  D.C. 
20426.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  and 
protests  should  be  filed  on  or  before 
November  6. 1998.  Protests  will  be 
considered  by  the  Commission  to 
determine  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Dnrid  P.  Boai«en. 
Secretary. 

(FR  Doc  98-29079  Filed  10-29-98;  8:45  am] 
MUMO  OOM  SMT-ai-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

(DockM  No.  EQ9»-6-000] 


>N  LLC:  Notice  Of 
AwandmamofAppiiclionfor 
Commiaaion  Detsrmlnalion  of  Exempt 


October  26, 1998. 

Take  notice  that  on  October  23. 1998. 
Bear  Swamp  n  LLC  (Applicant) 
tendered  for  filing  with  the  Federal 
Energy  Regulatory  Commission  an 
Amendment  to  Application  for 
Commission  Determination  of  Exempt 
Wholesale  Generator  Status  pursuant  to 
Part  365  of  the  Commission's 


Regulations.  The  application  was  filed 
in  the  above-referenced  docket  number 
on  October  1, 1998. 

Any  person  desiring  to  be  heard  or  to 
protest  such  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  NE.,  Washington,  DC  20426. 
in  accordance  with  Rules  211  and  214 
of  the  Commission's  Rules  of  Practice 
and  Procedure  (18  CFR  385.211  and 
385.214).  All  such  motions  and  protests 
should  be  filed  on  or  before  November 
6, 1998.  Protests  will  be  considered  by 
the  Commission  to  determine  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Any  person  Mrishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  pubUc  inspection. 
David  P.  BoeirfBrs, 

Secretary. 

[FR  Doc.  98-29078  Filed  10-29-98;  8:45  ami 

MUMO  cooE  snr-ai-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  Na  RPW-404-000] 

Mississippi  River  Trsnsmission 
Corporadon;  Notice  EstaMlahlng 
Technical  Conference 

October  26. 1998. 

Take  notice  that  the  Commission  staff 
will  convene  a  technical  conference  as 
provided  by  the  Commission  order  in 
this  proceeding  issued  October  14. 
1998.^  The  technical  conference  wiU  be 
held  (m  Wednesday.  November  4, 1998. 
at  10:00  a  jn.  in  a  room  to  be  designated 
at  the  offices  of  the  Federal  Energy 
Regulatory  Commission,  888  First 
Street.  N.E..  Washington.  D.C.  20426. 

Attendance  will  be  limited  to  parties 
and  staff.  For  additional  information, 
please  coatact  Jerie  O'Connor  at  (202) 
208-0459. 
Da^idP.Boarsn. 
Secretary. 

(FR  Doc  98-29060  Filed  10-29-98;  8:45  am] 
HLUMQ  coot  SnT-aMI 


>  Miwistippi  Rivor  Transmission  Corparation.  85 
FERC161.049(1996). 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[Eft-Fftt.-640»-q 

Environmental  Impact  Statements; 
Notice  of  AvaUabiHty 

RESPONSIBLE  AGENCY:  Office  of  Federal 

Activities.  General  Information  (202) 

564-7167  OR  (202)  564-7153. 
Weekly  receipt  of  Environmental 

Impact  Statements  Filed  October  19, 

1998  Throu^  October  23, 1998 

Pursuant  to  40  CFR  1506.9. 

EIS  No.  980427.  Final  EIS,  COE,  FL. 
Simny  Isles  (North  Miami)  Proposed 
Modification  to  Segment  of  the  Dade 
County  Beach  Erosicm  Control  and 
Hurricane  Protection  Pro)ect,  Dade 
County.  FL,  Due:  November  30. 1998, 
Contact:  Rudy  Nye  (404)  562-5223. 

EIS  No.  980428,  Final  EIS,  COE.  CA.  Los 
Angeles  Coimty  Drainage  Area 
(LACDA)  Water  Conservaticm  and 
Supply  and  Santa  F»— Whittier 
Narrows  Dams  Feasibility  Study. 
Implementation.  Los  Angeles  County, 
CA.  Due:  November  30, 1998.  Contact 
Debbie  Lamb  (213)  452-3798. 

EIS  No.  980429.  Final  EIS,  CVE.  NJ. 
Lower  Cape  May  Meadows— Cape 
May  Point  Feasibility  Study, 
Ectwystem  Restoration,  New  Jersey 
Shore  Protection  Study.  Cape  May 
County,  N),  Due:  Novembw  30, 1998. 
Contact:  Carmen  G.  Zappile  (215) 
656-6576. 

£75  No.  980430.  Draft  EIS,  DOE.  CA, 
Sutter  Power  Plant  Project.  Operation 
and  Maintains  of  a  High- Voltage 
Electric  Transmission.  500  megawatt 
(MW)  Gas  Fueled,  Sutter  County.  CA. 
Due:  December  14. 1998.  Contact: 
LoiBen  McMahon  (916)  353-4460. 

EIS  No.  960431.  Draft  EIS,  DOA.  VA, 
Buena  Vista  Watershed  Plan,  Multiple 
Works  Improvements.  Watershed 
Protection  and  Flood  Prevention.  City 
of  Buena  Vista,  Roclcbridge  County. 
VA.  Due:  December  14. 1998,  Contact: 
M.  Denise  Doetzer  (804)  287-1690. 

EIS  No.  980432.  Legislative  Final  EIS, 
CXJE.  WA,  Howard  A.  Hanson  Dam 
(HHD  Additional  Water  Storage 
(AWS)  Phase  I  Pro)ect,  Ouistruction 
and  C^>eration,  Green  River  Basin 
Pierce  and  King  Counties,  WA.  Due: 
November  30. 1998.  Contact:  ICris  Lc^ 
(206)  764-4470. 
EIS  No.  980433.  Draft  Supplement.  NFS. 
CA.  Badxounty  and  Wilderness 
Management  Plan.  Additional 
Informatian.  Gen«ral  Management 
Plan  Amendment,  Joshua  Tree 
National  Park.  Riverside  and  San 
Bernardino  Counties,  CA,  Due: 
December  31. 1998,  Contact:  Alan 
Sdimierer  (415)  427-1441. 
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EIS  No.  980434.  Draft  EIS.  BLM,  AZ.  Ray 
Land  Exchange/Plan  Amendment, 
Implementation,  Exchange  of  Federal 
Lands  for  Public  Lands,  Pinal,  Gila 
and  Mohave  Counties,  AZ,  Due: 
January  28,  1999,  Contact:  Shelia 
McFarlin  (602)  417-9568. 

EIS  No.  980435.  Preliminary  Draft  EIS. 
USA.  GA.  U.S.  Army/Fort  Benning 
and  The  Consolidated  Government  of 
Columbus  Proposed  Land  Exchange, 
Muscogee  and  Chattahoochee 
Counties.  GA,  Due:  December  14, 
1998,  Contact:  John  Brent  (706)  545- 
4766. 

EIS  No.  980436,  Final  EIS.  DOA.  OK. 
Double  Creek  Watershed  Plan, 
Implementation,  Watershed 
Protection  and  Flood  Prevention, 
National  Economic  Development 
(NED),  Town  of  Ramona,  Washington 
and  Osage  Counties,  OK,  Due: 
November  30, 1998,  Contact:  Ronnie 
L.  ClaA  (405)  742-1223. 

EIS  No.  980437,  Draft  Supplement.  EPA. 
CA,  International  Wastewater 
Treatment  Plant  and  South  Bay  Ocean 
Outfall,  Updated  Information,  Interim 
Operation,  Tijuana  River,  San  Diego, 
CA.  Contact:  Elizabeth  Borowiec  (415) 
744-1165.  U.S.  EPA  has  applied  to 
the  Council  on  Environmental  Quality 
(CEQ)  under  Section  1502(c)(4)  of  the 
CEQ  Regulations  for  the  Approval  of 
Alternative  Procedures.  EPA  has 
proposed  that  the  above  EIS  have  a 
30-day  Review  Period;  after  the 
closing  of  this  Time  Period  a  Record 
of  Decision  may  be  issued.  A  Notice 
of  the  CEQ's  decision  will  be 
published  in  the  next  Federal 
Ragiatar,  with  the  process  to  be 
followed  and  the  date  comments  are 
Due  to  EPA. 

Amended  Notices 

EIS  No.  980206,  Draft  EIS,  BIA.  CA. 
Programmatic — Cabazon  Resource 
Recovery  Park  Section  6  General  Plan. 
Implementation.  Approved  of  Master 
Lease  and  NPDES  Permit.  Mecca.  CA 
.  Due:  July  06. 1998.  Contact:  Donald 
R.  Sutherland  (202)  208-4791. 
Published  FR  06-05-98. 

OfBdally  Withdrawn  by  the  Preparing 
Agency. 

Dated:  October  27. 1998. 
William  D.  OickefMB. 

Director,  NEPA  Compliance  DiviMion,  Office 

of  Federal  Activities. 

|FR  Doc  98-29175  Filed  10-2»-98:  8:45  ■ml 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6182-q 

Comprthanslv*  EnvlronnMntal 
R««pon««,  CompMMatiofi  and  Liability 
Act  (CERCLA)  or  Supadund.  Saction 
104— Announcamant  of  Piopoaai 
Daadilna  for  ttw  CompalttlonfOr  iha 
1M9  National  Brownflakto  Aaaaaamant 
Damonatration  Pilota 

AQCNCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  proposal  deadlines, 
revised  guidelines. 

SUMMARY:  The  United  States 
Environmental  Protection  Agency  (EPA) 
will  begin  to  accept  proposals  for  the 
National  Brownfields  Assessment  Pilots 
on  October  30, 1998.  The  brownfields 
assessment  pilots  (each  funded  up  to 
$200,000  over  two  years)  test  cleanup 
and  redevelopment  planning  models, 
direct  special  efforts  toward  removing 
regulatory  barriers  without  sacrificing 
protectiveness,  and  facilitate 
coordinated  environmental  cleanup  and 
redevelopment  efforts  at  the  federal, 
state,  and  local  levels.  EPA  expects  to 
select  up  to  100  additional  National 
brownfields  assessment  pilots  by  May 
1999.  Applications  will  be  accepted  on 
a  "rolling  submissions"  schedule.  The 
deadlines  for  new  applications  for  the 
1999  assessment  pilots  are  December  11, 
1998,  and  March  22, 1999.  Applications 
postmarked  after  December  11. 1998. 
will  be  considered  in  the  second  round 
of  competition.  Previously  unsuccessful 
applicants  are  advised  that  they  must 
revise  and  resubmit  their  applications. 
The  National  brownfields  assessment 
pilots  are  administered  on  a  competitive 
basis.  To  ensure  a  fair  selection  process, 
evaluation  panels  consisting  of  EPA 
Regional  and  Headquarters  staff  and 
other  federal  agency  representatives  will 
assess  how  well  the  proposals  meet  the 
selection  criteria  outlined  in  the  newly 
revised  application  booklet  The 
Brownfields  Economic  Redevelopment 
Initiative:  Proposal  Guidelines  for 
Brownfields  Assessment  Demonstration 
Pilots  (October  1998). 
DATES:  This  action  is  effective  as  of 
October  30, 1998,  and  expires  on  March 
22, 1999.  All  proposals  must  be 
postmarked  or  sent  to  EPA  via  registered 
or  tracked  mail  by  the  expiration  dates 
cited  above.  Applications  postmarked 
after  December  11, 1998,  tvill  be 
considered  in  the  second  roimd  of 
competition. 

A00RES8C8:  AppUcation  booklets  can  be 
obtained  by  calling  the  Superfimd 
Hotline  at  the  following  numbers: 


Washington,  DC  Metro  Area  at  703- 
412-9810;  Outside  Washington,  DC 
Metro  at  1-600-424-9346;  TDD  for  the 
Hearing  Impaired  at  1-800-553-7672. 

Copies  of  the  Booklet  are  available  via 

the  Internet:  http://Mfww.epa^v/      

brownfields/ 

FOR  FURTHER  INFORMATION  CONTACT:  The 
Superfimd  Hotline,  800-424-0346. 
SUPPLEMENTARY  INFORMATION:  As  a  part 
of  the  Environmental  Protection 
Agency's  (EPA)  Brownfields  Economic 
Redevelopment  Initiative,  the 
Brownfields  Assessment  Demonstration 
Pilots  are  designed  to  empower  States, 
communities,  and  other  stakeholders  in 
economic  redevelopment  to  work 
together  in  a  timely  manner  to  prevent, 
assess,  safely  cleanup  and  promote  the 
sustainable  reuse  of  brownfields.  EPA 
has  awarded  cooperative  agreements  to 
States,  cities,  towns,  coimties  and  Tribes 
for  demonstration  pilots  that  test 
brownfields  assessment  models,  direct 
special  efforts  toward  removing 
regulatory  barriers  without  sacrificing 
protectiveness,  and  facilitate 
coordinated  public  and  private  efforts  at 
the  Federal,  State  and  local  levels.  To 
date,  the  Agency  has  funded  226 
Brownfields  Assessment  Pilots.  Of  those 
pilots.  169  are  National  Pilots  selected 
under  criteria  developed  by  EPA 
Headquarters  and  57  are  Regional  Pilots 
selected  by  EPA  Regions  under  criteria 
developed  by  their  offices. 

EPA's  goal  is  to  select  a  broad  array 
of  assessment  pilots  that  will  serve  as 
models  for  other  communities  across  the 
nation.  EPA  seeks  to  identify 
applications  that  demonstrate  the 
integration  or  linking  of  brownfields 
assessment  pilots  with  other  fisderal. 
state,  tribal,  and  local  sustainable 
development,  community  revitalization. 
and  pollution  prevention  programs. 
Special  consideration  will  be  given  to 
Empowerment  Zones  and  Enterprise 
Communities  (EZ/ECs).  communities 
with  populations  of  under  100.000.  and 
federally  recognized  Indian  tribes. 
These  pilots  focus  on  EPA's  primary 
mission — protecting  human  health  and 
the  environment.  However,  it  is  an 
essential  piece  of  the  nation's  overall 
community  revitalization  efforts.  EPA 
woriu  closely  with  other  federal 
agencies  through  the  Interagency 
Working  Group  on  Brownfields,  and 
builds  relationships  with  other 
stakeholders  on  the  national  and  local 
levels  to  develop  coordinated 
approaches  for  community 
revitalization. 

Funding  for  the  brownfields 
assessment  pilots  is  authorized  under 
section  104(d)(1)  of  the  Comprehensive 
Environmental  Response, 
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Compensation,  and  Liability  Act  of 
1980.  as  amended.  <CERCLA  or 
Superfund).  42  U.S.C.  9604(d)(1).  States 
(including^U.S.  Territories),  political 
subdivisions  (including  cities,  toMms, 
coimties),  and  federally  recognized 
Indian  Tribes  are  eligible  to  apply.  EPA 
welcomes  and  encourages  appUcations 
bom  coalitions  of  such  entities,  but  a 
single  eligible  entity  must  be  identified 
as  ^e  legal  recipient.  Cooperative 
agreement  funds  will  be  awarded  only 
to  a  state,  to  an  officially  recognized 
political  subdivision  of  a  state,  or  to  a 
federally  recognized  Indian  tribe.  For 
non-state  applicants,  please  include  a 
statement  verifying  thiat  your  entity  has 
been  authorized  by  the  state  to  exercise 
govwnmental  powers. 

Through  a  brownfields  cooperative 
agreement.  EPA  authorizes  an  eligible 
state,  political  subdivision.  Territory,  or 
Indian  Tribe  to  imdertake  activities 
under  CERCLA  section  104.  All 
restrictions  on  EPA's  use  of  funding 
dted  in  CERCLA  also  apply  to 
brownfields  assessment  pilot 
cooperative  agreement  recipients. 

The  proposal  evaluation  panels  will 
review  the  proposals  carefiUly  and 
assess  each  response  based  on  how  well 
it  addresses  the  selecticm  criteria,  briefly 
outlined  below: 

1.  Problem  Statemmt  and  Needs 

Assessment  (4  points  out  of  20) 

— Effect  of  Brownfields  on  your 
Community  or  Communities 

— ^Value  Added  by  Federal  Support 

2.  Community-Based  Planning  and 

Involvement  (6  points  out  of  20) 
— Existing  Local  Commitment 
—Community  Involvement  Plan 
— Environmental  Justice  Plan 

3.  Implementation  Planning  (6  points 

out  of  20) 

— Government  Support 

— Site  Selection  and  Environmental 
Site  Assessment  Plan 

— Reuse  Planning  and  Proposed 
Cleanup  Funding  Mechanisms 

— Flow  of  Ownership  Plan 

4.  Long-Term  Benefits  and 

Sustainabihty  (4  points  out  of  20) 

— Long-Term  Benefits 

— Sustainable  Reuse 

— ^Measures  of  Success 

Dated  :  October  22, 1998. 
Linda  Garczyaaki. 

Director.  Outreach  and  Special  Projects  Staff, 
Office  of  Solid  Waste  and  Emergency 
Response. 

(FR  Doc  98-29159  Filed  10-29-98;  8:45  am] 
■UMQOOMI 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-8182-6I 

National  Environmantai  Juatica 
Adviaory  Council  Notillcation  of 
Maating  and  Public  Commant 
Pariod(s);  Opan  Maadnga 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

SUMMARY:  Pursuant  to  the  Federal 
Advisory  Committee  Act  (FACA).  Public 
Law  92-463.  we  now  give  notice  that 
the  National  Environmental  Justice 
Advisory  Council  (NEJAC)  along  with 
the  subrammittees  will  meet  on  the 
dates  and  times  described  below.  All 
times  noted  are  Central  Standard  Time. 
All  meetings  are  open  to  the  public.  Due 
to  limited  space,  seating  at  this  NEJAC 
meeting  wiU  be  on  a  first-come  basis. 
Documents  that  are  the  subject  of 
NEJAC  reviews  are  normally  available 
from  the  originating  EPA  office  and  are 
not  available  from  the  NEJAC.  The 
NEJAC  and  subcommittee  meetings  will 
take  place  at  the  Baton  Rouge  Hilton, 
5500  Hilton  Avenue,  Baton  Rouge, 
Louisiana  70808,  phone:  504/924-5000. 
The  meeting  dates  are  as  follows: 
December  7, 1998  through  December  10, 
1998. 

Registration  for  the  NEJAC  meeting 
«vill  begin  on  Monday,  December  7, 
1998  at  5  p.m.  Two  public  comment 
periods  have  been  scheduled  for 
Monday.  December  7. 1998  from  7  p.m. 
to  9  p.m..  and  on  Wednesday,  December 
9, 1998  frtim  7  p.m.  to  9  pjn.  The  full 
NEJAC  will  convene  Tuesday,  December 
8, 1998  &t>m  9  ajn.  to  5:30  pjn..  and  on 
Thursday.  December  10, 1998  from  9 
a.m.  to  5  p.m.  Business  will  include 
follow-up  on  pending  items  frt>m  the 
previous  NEJAC  meeting,  discussion  of 
activities  related  to  the  NEJAC 
Assessment  Workgroup,  and 
introduction  and  discussion  of  new 
business  items.  All  subconunittees  of 
the  NEJAC,  including  the  new  Air  and 
Water  Subcommittee,  will  meet  on 
Wednesday,  December  9, 1998  from 
8:30  a.m.  to  5  p.m.  Any  member  of  the 
public  wishing  additional  information 
on  the  subcommittee  meetings  should 
contact  the  specific  Designated  Federal 
Official  at  the  telephone  number  listed 
below. 

Subcammitlee  and  Federal  Official  and 
Telephane  Nmnber 

Enforcement 
Ms.  Sherry  Milan— 202/564-2619 

Health  &  Research 
Mr.  Lawrence  Martin— 202/564-6497 
Mr.  Chen  Wen— 202/260-4109 


International 

Ms.  Wendy  Graham— 202/564-6602 
Indigenous  Peoples 

Mr.  Danny  Gogal— 202/564-2576 
Public  Participation 

Ms.  Renee  Coins— 202/564-2598 
Waste/Facility  Siting 

Mr.  Kent  Benjamin— 202/260-2822 
Air  &  Water 

Mr.  Will  Wilson— 202/260-5574 

Ms.  Alice  Walker— 202/260-1919 

Members  of  the  public  who  wish  to 
participate  in  one  of  the  public 
comment  periods  should  register  to  do 
so  by  December  2, 1998.  Individuals  or 
groups  making  oral  presentations  during 
the  public  comment  period  will  be 
limited  to  a  total  time  of  five  minutes. 
If  you  wish  to  submit  written  comments 
of  any  length  (at  least  50  copies),  they 
should  also  be  received  by  December  2. 
1998.  Comments  received  after  that  date 
will  be  provided  to  the  Council  as 
logistics  allow.  Correspondence 
concerning  registration  should  be  sent 
to  Tama  Clare  of  Tetra  Tedi 
Environmental  Management,  Inc.  at: 
1593  Spring  Hill  Road,  Suite  300, 
Vienna.  VA  221882.  phone  (703)  287- 
8808  or  fex  (703)  287-8843.  Hearing- 
impaired  individuals  or  non-English 
speaking  attendees  wishing  to  arrange 
for  a  sign  language  or  f(»eign  language 
interpreter,  may  make  appropriate 
arrangements  usilig  these  numbers  also. 
In  addition,  NEJAC  ofiiBrs  a  toll-free 
Registration  Hodine  at  888/335-4299. 
For  on-line  registration,  you  may  visit 
the  Internet  site:  http://www.ttemi.com/ 
nejac/register.html. 

Dated:  October  23. 1998. 
Robert  J.Kmx. 

Designated  Federal  Official,  National 
Environmental  Justice  Advisory  Council. 
(FR  Doc  98-29158  Filed  10-29-98;  8:45  un| 
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Nottca  Of  AvaHabHIty:  Tha  Omoa  Of 
SoHd  Waala  (OSW)  la  Announcing  ilia 
AvaiUbUKy  of  a  Naw  Draft  Quidanca 
Documant  EnHtlad  Human  Haaltti  Riak 
Aaaaaamant  Protocol  for  Haiardoua 
Waala  Combustion  FacHllaa 


AQBICY:  Environmental  Protection 

Agency. 

ACTION:  Notice  of  document  availabifity 

and  public  comment  period. 

summary:  The  Environmental  Protection 
Agency  ("EPA"  or  "the  Agency")  is 
provicting  notice  that  the  following  draft 
guidance  document:  Htmian  Healtii  Risk 
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Assessment  Protocol  for  Hazardous 
Waste  Combustion  Facilities  (Peer 
Review  Draft)  is  available  and  tbat  a  60- 
day  public  review  period  of  the 
document  will  begin  today.  In  addition, 
this  dociunent  will  be  undergoing  an 
external  {>eer  review  which  will  be 
organized  and  conducted  by  EPA's 
contractor,  Tech  Law.  Information 
regarding  the  peer  review  process  will 
be  publisbed  in  a  Federal  Register 
notice  at  a  later  date. 

This  EPA  docimient  will  serve  to 
update  and  replace  the  existing  draft 
guidance  entitled:  "Guidance  for 
Performing  Screening  Level  Risk 
Analyses  at  Combustion  Facilities 
Burning  Hazardous  Wastes'  (April  15, 
1994  draft).  This  updated  document 
contains  the  Office  of  Solid  Waste's 
recommended  approach  for  conducting 
site-specific  risk  assessments  on  RCRA 
hazardous  waste  combustors.  The  goal 
of  this  guidance  document  is  to  develop 
an  understanding  of  the  potential 
human  health  risks  associated  with  the 
emissions  from  hazardous  waste 
combustors.  This  guidance  document 
includes  specific  parameters,  pathways 
and  algorithms  to  evaluate  bod)  direct 
and  indirect  risks.  OSW  intends  to  use 
the  results  of  the  risk  assessments  to 
provide  a  basis  for  risk  management 
decisions  in  hazardous  waste  combustor 
permitting  and  to  ensure  that  the 
permits  are  protective  of  human  health 
and  the  environment. 

All  public  comments  should  be 
received  by  December  29, 1998  to  be 
considered  by  the  Agency.  The  public 
comments  will  be  for  the  Agency's 
evaluation  only  and  will  not  be  part  of 
the  peer  review  process.  All  comments 
received  from  the  pubUc  and  the  peer 
review  will  be  considered  when  the 
Agency  finalizes  this  document. 
DATES:  Public  comments  on  the 
document  Human  Health  Risk 
Assessment  Protocol  for  Hazardous 
Waste  Combustion  Facilities  should  be 
received  by  the  docket  no  later  than 
December  29, 1998. 

PON  FUfmcn  MfOMHATION  CONTACT:  For 
further  infcHination  contact  the  RCRA 
Hotline  at  (800)  424-9346  or  TDD  (800) 
553-7672  (hearing  impaired).  In  the 
Washington,  DC  metropolitan  area,  call 
(703)  412-9810  or  TDD  (703)  412-3323. 
For  specific  questions  on 
implementation  of  the  methods 
described  in  this  dociunent,  please 
contact  your  RCRA  regulatory  authority; 
for  other  questions  contact  Karen 
Pollard,  Office  of  Solid  Waste,  5307W 
U.S.  Environmental  Protection  Agency. 
401  M  Street,  SW.,  Washington,  DC 
20460:  phone:  (703)  308-3948;  e-mail: 
PoUard.KarenOEPA  mail.EPA.gov. 


AOOflESSCS:  Commenters  must  send  the 
original  and  two  copies  of  their 
comments  referencing  docket  number 
F-98-4iHRA-FFFFF  to:  RCRA 
Information  Center  (RIC),  Office  of  Solid 
Waste  (5305G),  U.S.  Environmental 
Protection  Agency  Headquarters  (EPA, 
HQ).  401  M  Street.  SW.  Washington,  DC 
20460.  Comments  submitted 
electronically  comments  should  be 
identified  by  the  docket  number  F-98- 
HHRA-FFFFF  and  submitted  td:  RCRA- 
docket&epamail.epa.gov.  Submit 
electronic  comments  in  an  ASCII  file 
and  avoid  the  use  of  special  characters 
and  any  form  of  encryption.  EPA's 
Office  of  Solid  Waste  (OSW)  also 
accepts  data  on  disks  in  Wordperfect  6.1 
file  format. 

Commenters  should  not  submit  any 
confidential  business  information  (CBI) 
electronically.  An  original  and  two 
copies  of  the  CBI  must  be  submitted 
under  separate  cover  to:  Regina  Magbie. 
RCRA  CBI  Docimient  Control  Officer, 
Office  of  Solid  Waste  (5305W),  U.S. 
EPA,  401  M  Street  SW,  Washington,  DC 
20460. 

Public  comment  and  supporting 
materials  will  be  made  available  for 
vieMong  from  9  a.m.  to  4  p.m.,  Monday 
through  Friday  (except  Federal 
holidays)  in  the  RIC.  located  at  Crystal 
Gateway  One,  1235  Jefferson  Davis 
Highway,  First  Floor.  Arlington. 
Virginia.  To  review  docket  materials, 
the  public  must  make  an  appointment 
by  calling  (703)  603-9230.  The  public 
may  copy  a  maximum  of  100  pages  from 
any  regulatory  docket  at  no  charge. 
Additional  copies  cost  SO.  15  per  page. 
The  docket  index  and  notice  are 
available  electronically.  See  the 
"Supplementary  Information"  section 
for  information  on  accessing  it. 

SUPPLEMENTARY  MPORMATION:  For  paper 
or  CD-ROM  copies  of  the  guidance 
dociunent,  please  contact  the  RCRA 
Information  Center  (RIC),  Office  of  Solid 
Waste  (5305G),  U.S.  Environmental 
Protection  Agency  Headquartere  (EPA, 
HQ),  401  M  Street,  SW,  Washington.  DC 
20460,  (703)  603-9230.  The  document  is 
a  three  volume  set,  the  document 
numben  are  EPA  530-D-98-001A:  530- 
D-06-001B;  and  530-D-98-001C. 
Copies  of  this  document  may  also  be 
obtained  from  the  RCRA  Hotline  at  (800) 
424-9346  or  TDD  (800)  553-7672 
(hearing  impaired).  In  the  Washington. 
DC  metropolitan  area,  call  (703)  412- 
9810  or  TDD  (703)  412-3323.  The 
document  is  also  available  in  electronic 
format  on  the  world  wide  web  at:  http:/ 
/¥fww.epa.gov/epaoswer/hazwaste/ 
combust/riskhtm . 

EPA  is  asking  prospective 
commenten  to  voluntarily  submit  one 


additional  copy  of  their  comments  on 
labeled  personal  computer  diskettes  in 
ASCn  (TEXT)  format  or  a  word 
processing  format  that  can  be  converted 
to  ASOKTEXT).  It  is  essential  to  specify 
on  the  disk  label  the  word  processing 
software  and  version/edition  as  well  as 
the  commenter's  name.  This  will  allow 
EPA  to  convert  the  comments  into  one 
of  the  word  processing  formats  utilized 
by  the  Agency.  Please  use  mailing 
envelopes  designed  to  physically 
protect  the  submitted  diskettes.  EPA 
emphasizes  that  submission  of 
comments  on  diskettes  is  not 
mandatory,  nor  will  it  result  in  any 
advantage  or  disadvantage  to  any 
commenter.  This  expedited  procedure  is 
in  conjunction  with  the  Agency 
"Paperless  Office"  campaign. 

Dated:  October  21 ,  1998. 
EUsabelk  A.  Cotowor^ 
Actiitg  Director.  Office  of  Solid  Waste. 
[PR  Doc  9»-29157  Filed  10-29-98: 8:45  am] 
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Of 


for  Waetevvaler  Lagoon  Systems 
Locslsd  On  bidtan  Reeervstlons  in  MT, 
ND.  SO,  and  UT 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Notice  of  final  permit 

decision — issuance  of  NPDES  general 

permits. 

SUMMARY:  Region  Vm  of  EPA  is  hereby 
giving  notice  of  its  issuance  of  National 
Pollutant  Discharge  Elimination  System 
(NPDES)  general  permits  for  wastewater 
lagoon  systems  located  on  Indian 
RMervations  in  the  States  of  MT,  ND, 
SD,  and  UT,  and  treating  primarily 
domestic  wastewater.  The  use  of 
wastewater  lagoon  systems  is  the  most 
common  method  of  treating  municipal 
wastewater  and  domestic  wastewater 
from  isolated  housing  developments, 
schools,  etc..  on  the  Indian  Reservations 
in  those  states.  Region  Vin  will  be  using 
general  permits  instead  of  individual 
permits  for  permitting  the  discharges 
from  many  of  those  facilities  in  order  to 
reduce  the  Region's  administrative 
burden  of  issuing  separate  individual 
permits.  The  administrative  burden  for 
the  regulated  sources  is  expected  to  be 
about  the  same  under  the  general 
permits  as  with  individual  permits,  but 
it  will  be  much  quicker  to  obtain  permit 
coverage  with  general  penults  than  with 
individual  permits.  The  discharge 
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requirements  would  be  essentially  the 
same  with  an  individual  permit  or 
under  the  general  permit.  A  separate 
general  permit  will  cover  the 
aforementioned  facilities  within  the 
exterior  boundaries  of  a  single 
reservatioa. 

DATES:  These  general  permits  shall  be 
effective  on  December  1, 1998,  and 
expire  at  midnight  on  September  30, 
2003. 


ADDRESSES:  The  public  record  is  located 
at  EPA  RegicMi  8.  and  is  available  upon 
written  request.  Requests  for  copies  of 
the  public  record,  including  a  complete 
copy  of  response  to  comments  and  the 
general  permit  should  be  addressed  to 
William  Kennedy.  STATE 
ASSISTANCE  PROGRAM  (8P-SA): 
ATTENTION:  NPDES  PERMITS;  U.S. 
EPA.  REGION  Vni;  999  18TH  STREET, 
SUITE  500;  DENVER,  CO  80202-2466. 
Copies  of  the  permit  and  Fact  Sheet  may 


also  be  downloaded  from  the  EPA 
Region  vm  web  page  at  hbtpJ/ 
www.epa.gov/regioD06/htiiil/npdes/ 
lagooQsJitBiL 

FOR  FURmER  STORMATIOW  CONTACT: 
Questions  regarding  the  specific  permit 
requirements  may  be  directed  to  Bruce 
Kent,  tel^one  (303)  312-6133. 
SUPPLEMENTARY  BtfORMATKM:  General 
permits  will  be  issued  for  disdiarges 
from  wastewater  lagoon  systems  located 
on  the  following  Indian  Reservations: 


Permit  No. 


Montana: 

MTG581  Mt 
MTG582fM 
MTQ583M* 
MTQ584M* 
MTQSaSMi 
MTQ586#it 
MfTQSe/iii 

North  Dtfola: 
NDQSSIMi 
NDGS82Mt 
NDG583M* 

NDG584tM 
South  Datafla: 
S0G681M# 
SOG662Mt 
SDQ583Mt 
SOQ584Mt 
SOG585«M 

SOQ586Mt 

Uleh: 

UTQ581#M 
UTQ582tfi 

UTG583M« 
UTQ584«M 


Indtan  rasefvalion 


Blackleet  tndtan  Reservation; 

Crow  Indtan  Reaervalion; 

FMhaad  Indtan  Reaervation: 

Fort  Dolcnap  indten  Reservation: 

Fort  Peck  Indtan  Reservation; 

Northern  Cheyanna  Irvfian  Reservation:  and. 

Rocky  Boy^  iTKfan  Reservatioa 

Fort  BerthoM  Incfan  Reservation; 

Fort  Todan  Indan  neaervalion    Also  known  as  Devis 

Standbig  Rock  Indtan  Raservatfort— Indudae  the 

South  Dakota;  and. 
Turtle  Mountain  Indtan  Reservatioa 


Cheyenne  Wnei  Indton  Reservation; 

Crow  Creek  Indtan  Reservation; 

Flandraau  Indtan  Reservation; 

Lower  Brule  Indtan  Reaarvabon; 

Pine  RUge  Indtan  ReservaSon— Includes  the 

tyaalTB;  and. 
Roaaliud  Indton  Reservattoa 


which  is  localsd  in  baai  North  Datafia  aral 


en»e  Reaervaion,  wNch  is  localad  in  bat)  SoUh  Oakola  and  Na- 


Northern  Shoshoni  Indnn  Reservatton; 

PakHe  Indtan  Reservations— aevaral  very  smal  reservatione.  inchidmg 

Kooahvem.  «id  SNvwHs.  k>calBd  in  the  southwest  quarter  of  Utah; 
Siwl  Valey  Indtan  Reservabon;  and. 
Uintah  and  Ouray  Indtan  Reservaitoa 


Cedv  Cty.  Indtan  Peaks.  Kanoa^ 


General  permits  are  not  being  issued 
for  the  portions  of  the  Navajo  Indian 
Reservation  and  the  Goshutes  Indian 
Reservaticm  in  Utah  since  the  permitting 
activities  for  these  reservations  are  done 
by  Region  DC  of  EPA.  Also,  general 
permits  are  not  being  issued  tot  the 
Southern  Ute  Indian  Resovation  located 
in  the  State  of  Colorado  and  the  Ute 
Mountain  Indian  Reservation  located  in 
the  States  of  Colorado.  New  Mexico,  and 
Utah  because  of  water  quality  concerns 
in  the  San  Juan  River  Basin  portion  of 
the  Colorado  River  Basin.  Because  of 
comments  received,  a  general  permit 
will  not  be  issued  tm  the  Wind  Riv» 
Indian  Reservation  in  Wyoming. 

With  the  exception  of  the  general 
permit  for  the  FLsthead  Indian 
Reservation,  coverage  under  the  general 
permits  will  be  limited  to  lagoon 
systems  treating  primarily  domestic 
wastewater  and  will  include  the 
following  three  categories:  (1)  lagoons 
vthexe  no  permission  is  required  before 


starting  to  discharge;  (2)  permission  is 
required  before  starting  to  discharge: 
and  (3)  the  lagoon  system  is  required  to 
have  no  discharge  except  in  accordance 
with  the  bypass  provisions  of  the 
permit.  Coverage  under  the  general 
permit  for  the  Flathead  Indian 
Reservatioa  coverage  is  limited  to 
category  3  lagoon  systems  that  are 
required  to  have  no  disrfiarge  except  in 
accordance  with  the  bypass  provisions 
of  the  permit.  The  limited  coverage  is  a 
condition  of  certification  by  the 
Confederated  Salish  and  Kootenai 
Tribes  of  the  Flathead  Nation.  The 
following  facilities  oa  the  Flathead 
Indian  Resnvation  will  not  be  eligible 
for  coverage  under  the  general  permit: 
Charlo  Water  and  Seww  District  (MT- 
0022551).  Town  of  Hot  Springs  (MT- 
0020591).  Qty  of  Poison  (MT-0020559). 
Qty  of  Ronan  (MT-0021474),  Town  of 
St.  Ignatius  (Iwrr-0020524).  Salish  ft 
Kootenai  Housing  Authority-St  Ignatius 
Southside  (MT-0029017).  Montana 


Department  of  Fish  Wildlife  and  Parks- 
Jodco  Fish  Hatchery  (no  permit),  and 
SKHA-Woodoock  Honasites  (no 
permit).  The  efOuent  limitations  for 
l^oons  coming  under  categories  1  and 
2  are  based  on  the  Federal  Seooodary 
Treatment  Regulatioo  (40  CFR  part  133) 
and  best  professional  fudgameot  (BPD- 
There  are  proviaioiis  in  the  general 
permits  for  adjusting  the  efDuent 
limit«tinmi  an  total  su^Muded  solids 
(TSS)  and  pH  in  aooorduioe  with  the 
provisioos  of  the  Secondary  Treatmeot 
Regulation.  If  more  stringent  and/or 
additional  efihient  limitations  are 
considoed  necessary  to  comply  with 
applicable  water  quality  standards,  etc. 
thoae  limitations  may  be  imposed  by 
written  notification  to  the  permittee. 
L^oon  systems  under  catagocy  3  are 
required  to  have  no  diachaige  except  in 
accordance  with  the  bypass  provisions 
of  the  permit  Self-monitoring 
requirements  and  routine  inspection 
requirements  are  included  in  all 
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permits.  Based  on  comments  received, 
monitoring  requirements  for  category  3 
facilities  were  increased  to  three  times 
per  week  during  the  first  week  of 
discharge  and  once  per  week  thereafter. 
If  the  discharge  lasts  less  than  one  week 
in  duration,  three  samples  must  be 
collected,  i.e.  beginning,  middle,  and 
end  of  discharge. 

With  the  exception  of  the  Flathead 
Indian  Reservation  and  the  Fort  Peck 
Indian  Reservation,  where  the  Tribes 
have  Clean  Water  Act  section  401(a)(1) 
certification  authority,  EPA  has  certified 
that  the  permit  complies  with  the 
applicable  provisions  of  the  Clean  Water 
Act  so  long  as  the  permittees  comply 
with  all  permit  conditions.  The  permits 
will  be  issued  for  a  period  of  five  years, 
with  the  permit  effective  date  of 
December  1,  1998  and  an  expiration 
date  of  September  30.  2003. 

Economic  Impact  (Executive  Order 
12866):  EPA  has  determined  that  the 
issuance  of  this  general  permit  is  not  a 
"significant  regulatory  action"  under 
the  terms  of  Executive  Order  12866  (58 
FR  51735.  October  4. 1993)  and  is 
therefore  not  subject  to  formal  OMB 
review  prior  to  proposal. 

Paperwork  Reduction  Act:  EPA  has 
revised  the  requirements  imposed  on 
regulated  facilities  in  these  proposed 
general  permits  under  the  Paperwork 
Reduction  Act  of  1980. 44  U.S.C.  3501 
et  seq.  The  information  collection 
requirements  of  these  permits  have 
already  been  approved  by  the  Office  of 
Management  and  Budget  in  submissions 
made  for  the  NPDES  permit  program 
under  the  provisions  of  the  Clean  Water 
Act.  Regulatory  FlexibiUty  Act  (RFA)  as 
amended  by  the  Small  Business 
Regulatory  Enforcement  Fairness  Act 
(SBREFA):  After  review  of  the  facts 
present  in  the  notice  printed  above.  I 
hereby  certify  pursuant  to  the 
provisions  of  5  U.S.C.  605(b)  that  these 
general  permits  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities. 

Authority:  Cleui  Water  Act.  33  U.S.C  1251 
etteq. 

Dated:  October  20. 1998. 

Kerrigan  G.  dough. 

AuutanI  Regional  Administrator,  Office  of 
Partnerships  and  Regulatory  Assistance. 
(FR  Doc.  98-29160  Filed  10-29-98;  8:45  ami 


FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

Sunshin*  Act  Muting 

Pursuant  to  the  provisions  of  the 
"Government  in  the  Sunshine  Act"  (5 


U.S.C.  552b).  notice  is  hereby  given  that 
at  9:51  a.m.  on  Tuesday.  October  27, 
1998.  the  Board  of  Directors  of  the 
Federal  Deposit  Insurance  Corporation 
met  in  closed  session  to  consider 
matters  relating  to  the  Corporation's 
liquidation,  corporate,  supervisory  and 
administrative  enforcement  activities. 

In  calling  the  meeting,  the  Board 
determined,  on  motion  of  Vice 
Chairman  Andrew  C.  Hove,  Jr., 
seconded  by  Director  Julie  Williams 
(Acting  Comptroller  of  the  Currency), 
concurred  in  by  Director  Ellen  S. 
Seidman  (Director.  Office  of  Thrift 
Supervision),  and  Chairman  Donna 
Tanoue,  that  Corporation  business 
required  its  consideration  of  the  matters 
on  less  than  seven  days'  notice  to  the 
public;  that  no  earlier  notice  of  the 
meeting  was  practicable;  that  the  public 
interest  did  not  require  consideration  of 
the  matters  in  a  meeting  opten  to  public 
observation;  and  that  the  matters  could 
be  considered  in  a  closed  meeting  by 
authority  of  subsections  (c)(4),  (c)(6), 
(c)(8),  (c)(9)(A)(ii),  (c)(9)(B),  and  (c)(10) 
of  the  "Government  in  the  Sunshine 
Act"  (5  use.  552b(c)(4),  (c)(6).  (c)(8). 
(c)(9)(A)(ii).  (c)(9)(B).  and  (c)(10)). 

The  meeting  was  held  in  the  Board 
Room  of  the  FDIC  Building  located  at 
550— 17th  Street,  N.W..  Washington. 
DC. 

Dated:  October  27. 1998. 
Federal  Deposit  hicurance  Corporation 

laoMs  D.  LaPierre. 

Deputy  Executive  Secretary. 

IFR  Doc.  98-29260  Filed  10-28-98;  11:45 

am) 

■ajjMQ  coot  anr-ai-M 


FEDERAL  MARITIME  COMMISSION 
Notic*  of  AgrMfMnt(s)  Fllad 

The  Commission  hereby  gives  notice 
of  the  filing  of  the  following 
agreement(s)  under  the  Shipping  Act  of 
1984.  Interested  parties  can  review  or 
obtain  copies  of  agreements  at  the 
Washington.  DC  offices  of  the 
Commission,  800  North  Capitol  Street, 
N.W..  Room  962.  Interested  parties  may 
submit  comments  on  an  agreement  to 
the  Secretary.  Federal  Maritime 
Commission.  Washington.  IX  20573. 
within  10  days  of  the  date  this  notice 
appears  in  the  Federal  Register. 

Agreement  No.:  202-011572-003. 

Tide:  Colombia  Independent  Carrier 
Agreement. 

Parties:  Frontier  Liner  Services.  King 
Ocean  de  Colombia.  Seaboard  Marine 
Ltd. 

Synopsis:  The  proposed  amendment 
would  add  the  Pacific  Coast  of  Colombia 


to  the  geographic  scope  of  the 
Agreement. 

By  Order  of  the  Federal  Maritime 
Commission. 

Dated:  October  26, 1998. 
Jooeph  C  PoUdi«. 
Secretary. 
(FR  Doc.  9»^290e3  Filed  10-29-98;  8:45  am) 

MtUNO  COOK  STSe-SI-M 


FEDERAL  RESERVE  SYSTEM 
Sunshine  Act  Meeting 

AGENCY  HOUNNQ  THE  MEETINQ:  Board  of 

Governors  of  the  Federal  Reserve 

System. 

TWK  AND  DATE:  10:00  a.m.,  Wednesday. 

November  4, 1998. 

Pt>CC:  Marriner  S.  Eccles  Federal 

Reserve  Board  Building,  C  Street 

entrance  between  20th  and  21st  Streets, 

N.W..  Washington.  D.C.  20551. 

STATUS:  Open. 

MATTERS  TO  BE  CONSIDERED: 

Sununary  Agenda:  Because  of  their 
routine  nature,  no  discussion  of  the 
following  items  is  anticipated.  These    ' 
matters  will  be  voted  on  without 
discussion  unless  a  member  of  the 
Board  requests  that  the  items  be  moved 
to  the  discussion  agenda. 

1.  Proposed  1999  Private  Sector 
Adjustment  Factor. 

2.  Cost  of  Federal  Reserve  notes  in 
1999. 

Discussion  Agenda: 

3.  Proposed  1999  fee  schedules  for 
priced  services. 

4.  Any  items  carried  forward  &x>m  a 
previously  announced  meeting. 

Note:  This  meeting  will  be  recorded  for  the 
benefit  of  those  unable  to  attend.  Cassettes 
will  then  be  available  for  listening  in  the 
Board's  Freedom  of  Information  Office,  and 
copies  can  be  ordered  for  $6  per  cassette  by 
calling  202-452-3684  or  by  writing  to: 
Freedom  of  Information  OfTice,  Board  of 
Governors  of  the  Federal  Reserve  System, 
Washington,  DC.  20551. 

CONTACT  PERSON  FOR  MORE  MFORMATION: 
Lyim  S.  Fox,  Assistant  to  the  Board; 
202-452-3204. 

SUPPlfMENTARV  INFORMATION:  You  may 
call  202-452-3206  for  a  recorded 
announcement  of  this  meeting;  or  you 
may  contact  the  Board's  Web  site  at 
http://www.federalreserve.gov  for  an 
electronic  announcement.  (The  Web  site 
also  includes  procedural  and  other 
information  about  the  open  meeting.) 

Dated:  October  28, 1998. 

Robert  deV.  Frtefson. 

Associate  Secretary  of  the  Board. 

[FR  Doc.  98-29257  Filed  10-28-98;  11:09 
am) 
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FEDERAL  RESERVE  SYSTEM 
Sunshine  Act  Meeting  Notice 

AGENCY  HOUMNQ  THE  MEETINQ:  Board  of 

Governors  of  the  Federal  Reserve 

System. 

TME  AND  DATE:  Approximately  10:30 

a.m.,  Wednesday.  November  4. 1998. 

following  a  recess  at  the  conclusion  of 

the  open  meeting. 

PU^CE:  Marriner  S.  Eccles  Federal 

Reserve  Board  Building.  20th  and  C 

Streets.  N.W..  Washington.  D.C.  20551. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

1.  Proposals  regarding  the  final 
design,  budget,  and  construction 
activities  for  a  Federal  Reserve  Bank's 
building  project. 

2.  Personnel  actions  (appointments, 
promotions,  assignments, 
reassignments,  and  salary  actions) 
involving  individual  Federal  Reserve 
System  employees. 

3.  Any  matters  carried  forward  from  a 
previously  announced  meeting. 
CONTACT  PERSON  FOR  MORE  INFORMATION: 
Lynn  S.  Fox.  Assistant  to  the  Board; 
202-452-3204. 

SUPPLEMENTARY  INFORMATION:  You  may 
call  202-452-3206  beginning  at 
approximately  5  p.m.  two  business  days 
before  the  meeting  for  a  recorded 
annoimcement  of  bank  and  bank 
holding  company  applications 
schedided  for  the  meeting;  or  you  may 
contact  the  Board's  Web  site  at  http:// 
www.fiederalreserve.gov  for  an 
electronic  annoimcement  that  not  only 
lists  appUcations.  but  also  indicates 
procedural  and  other  information  about 
the  meeting. 

Dated:  October  28. 1998. 
Robert  daV.  Frienon. 
Associate  Secretary  of  the  Board. 
(FR  Doc  98-29258  Filed  10-28-98;  11:09 
am] 

■LUNQ  COM  tt10-*1-r 


FEDERAL  RETIREMENT  THRTT 
INVESTMENT  BOARD 

Sunshine  Act  Meeting 


AND  DATE:  9:00  a.m.  (EST) 
November  9, 1998. 
PLACE:  4th  Floor,  Conference  Room, 
1250  H  Street,  N.W..  Washington.  D.C 
STATUS:  Open. 
MATTERS  TO  BE  CONSIDERED: 

1.  Approval  of  the  minutes  of  the 
October  13. 1998.  Board  member 
meeting. 

2.  Thrift  Savings  Plan  activity  report 
by  the  Executive  Director. 

3.  Review  of  KPMG  Peat  Marwick 
audit  reports: 

"Pension  and  Welfare  Benefits 
Administration  Review  of  the 
Policies  and  Procedures  of  the 
Federal  Retirement  Thrift 
Investment  Board  StafT' 

"Pension  and  Welfare  Benefits 

Administration  Review  of  the  Thrift 
Savings  Plan  Abandoimient  Policies 
of  the  Federal  Retirement  Thrift 
Investment  Board" 

"Pension  and  Welfare  Benefits 
Administration  Data  Security 
Vulnerability  Study  at  the  United 
States  Department  of  Agriculture, 
National  Finance  Center" 

"Pension  and^  Welfare  Benefits 

Administration  Year  2000  Program 
Analysis  of  the  Thrift  Savings  Plan 
at  the  Federal  Retirement  Thrift 
Investment  Board  and  the  U.S. 
Department  of  Agriculture.  NaticHial 
Finance  Center" 

"Pension  and  Welfare  Benefits 

Administration  Detailed  Analysis  of 
Thrift  Savings  Plan  Accounts  for 
Valid  Social  Security  Numbere" 

4.  Review  of  status  of  audit 
recommendations. 

5.  L^mr  Department  audit  briefing. 

6.  Quarterly  investment  policy 
review. 

7.  Approval  of  criteria  for  selection  of 
S  and  I  Fund  managers. 


8.  Anntial  ethics  briefing. 
CONTACT  PERSON  FOR  MORE  MFORMATION: 

Thomas ).  Trabucco,  Director.  Office  of 
External  Affain.  (202)  942-1640. 

DATE:  October  27, 1998. 
lahnl-CMaara. 

Secretary  to  the  Board.  Federal  Retirement 
Thrift  Investment  Board. 
(FR  Doc  98-29183  Filed  10-27-98;  4:41  pm) 
■uato  OOK  aiaa-ai-M 


FEDERAL  TRADE  OOMMBSION 


Granting  of 
Tennlnetlon  of 


forEarty 
WaMng  Period 
Nutiflcetlon 


Rules 

Section  7A  of  the  Clayton  Act.  15 
U.S.C.  18a.  as  added  by  Title  D  of  the 
Hart-Scott-Rodino  Antitrust 
Improvements  Act  of  1976.  requires 
persons  contemplating  certain  mergers 
or  acquisitions  to  give  the  Federal  Trade 
Commission  and  the  Assistant  Attorney 
General  advance  notice  and  to  wait 
designated  periods  before 
consummation  of  such  plans.  Section 
7A(b)(2)  of  the  Act  permits  the  agencies, 
in  individual  cases,  to  terminate  this 
waiting  period  prior  to  its  expiration 
and  requires  that  notice  of  this  action  be 
published  in  the  Federal  RegielT. 

The  following  transactions  were 
granted  early  teiminatioa  of  the  waiting 
period  provided  by  law  and  the 
premerger  notification  rules.  The  grants 
were  made  by  the  Federal  Trade 
Commission  and  the  Assistant  Attorney 
General  for  the  Antitrust  Division  of  the 
Department  of  Justice.  Neither  agency 
intends  to  take  any  action  with  respect 
to  these  proposed  acquisitions  during 
the  applicable  waiting  period. 


TRAhiSACTiON  Granted  Early  Termination 


ETdate 


28-SEP-98 


Transaction 
No. 


19984720 
19984726 
19984729 
19984733 
19984735 


ETreq  status 


Q 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 


Party  name 


Shorewood  Packaging  Cotporaiion. 
Queens  Group.  Inc. 
Queens  Group.  Inc 
Meridnn  Diagnostics.  Inc. 
Fresenius  AG. 

GuM  Laboratories.  Inc.  . 

WinKward  Capital  Assoctales.  LP. 
Fleming  Companies.  Inc. 
Fleming  Convenes.  Inc 
Mead  Conxxation  (The). 
Louisiana-Pacific  Corporalioa 
Creative  Point.  Inc. 
Petroleos  de  Venezuela.  S  A 
Amerada  Hess  Corporaflion. 
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Transaction  Granted  Early  Termination— Continued 


ET(Ma 


Transaction 
No. 


29-SEP-9e 


19864736 


19964737 


19064738 


19964749 


19964751 


19964756 


19964759 


19964763 


19964296 


19964350 


19964388 


19684531 


19984546 


19984547 


19984579 


19984621 


19984642 


19984643 


19984675 


19984677 


19984709 


19964717 


19964718 


ETreq 


Q 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

Q 

G 

G 

Q 

G 

G 

Q 

Q 

Q 

Q 

G 

G 

G 

G 

G 

G 

G 

G 

G 

Q 

G 

G 

G 

G 

G 

Q 


Party  name 


HaM  Oil  Virgin  laiandB  Corp. 

Amerada  Haas  Corporation. 

Amerada  Haas  CorporaMoa 

HaM  01  VkginMwidB  Corp. 

Hanover  Compraeeor  Company. 

Eureka  Energy  Systems.  Inc. 

Eureka  Energy  Systems,  Inc. 

Charw<8or  Media  CorporaMoa 

Ba  Qntrtn  III.  LP. 

The  Primedto  Broadcast  Group. 

Tri)une  Company. 

Jon  S.  Kaly. 

Kely  Teteviston  Co. 

Johnaon  &  Johnson. 

BtoCryst  Pharmaoeuticats.  Inc.  ~. 

BtoCryst  Ptiarmaoeuticals.  Inc. 

MeredHh  Corporation. 

Tribune  Company. 

WGNXInc. 

CHB  Capital  Partners.  LP. 

Ha-Marque  Fat)ricator8.  Inc. 

Ha-Marque  Fatxicators.  Inc. 

Ford  Motor  Company. 

Jimmy  C.  Peyton. 

Paylon-WrigM  Ford  Sctos.  Inc. 

Reiiy  Family  UmHed  Partnership. 

Outdoor  Communications.  Inc. 

Outdoor  Communications,  Inc.  ^ 

Dairy  Farmers  of  America. 

CaHtomia  GoU  Dairy  Products. 

CaMomia  GoU  Dairy  Products. 

Strykar  Corporation. 

Pfizer  Inc. 

Howmedka  Worktwnde  Business. 

General  Electric  Company. 

Airplanes  Limited. 

Airplanes  Limited. 

Paifc-Ohk)  Hokfngs  Corp. 

C.  Ctiarles  Watlersoa 

CharKen  Company.  Inc. 

Park-Ohio  Hokfngs.  Corp. 

Kenneth  P.  Watterson. 

Charken  Company,  Inc. 

Genstar  Capital  Partners  II.  LP. 

Unton  Pacifc  Corporatkxi. 

Skywray  Freight  Systems,  Inc. 

Hanson  PLC. 

Condux  Corporatkxi. 

Condux  Corporatkxi. 

Gitxaltar  Steel  Corporatkxi. 

Anitiony  &  Frances  Fortuna. 

Rock  River  Heat  Treating  Corrpany. 

Hartxx  Metal  Treatkig  Co. 

Haitxx  Metal  Treating  of  Induna.  Inc. 

Tele-Communfcatkxis,  Inc. 

Cat)ie  TV  Fund  14-A.  LM. 

Cable  TV  Fund  14-A,  LkL 

GS  Ca(>m  Partners  II,  LP. 

Bechtel  Group,  Inc. 

East  Syracuse  Generating  Company,  L.P. 

GS  Cc«)ital  Partners  II.  LP. 

PG&E  Corporatkxi. 

East  Syracuse  Generating  Company,  LP. 

Cedar  Creek  Partners  LLC. 

Netcom,  Inc. 

Netcom,  Inc. 

Cogeneratkxi  Corporatkxi  of  America. 

Northern  States  Power  Company. 

OMahoma  Loan  Acquisition  Corporatkxi. 

Amedisys,  Inc. 

Cokjmbia/HCA  Healthcare  Corporatkxt 


- 

Transaction  Granted  Early  Termination— Continiied 

ETdale 

Transactkxi 
No. 

ETreq  status 

Party  name 

G 

Crestvvood  Healthcare,  LP. 

G 

Galen  Hospital  Corporatkxi  of  Texas,  kic. 

G 

and  28  oltier  subskSanes. 

G 

Montgomery  Regkxial  Hospital,  hie 

G 

Sekna  Medk»l  Center,  Inc. 

19984731 

G 

Frankfin  P.  Perdue. 

G 
G 

IMASCO  LimilBd. 

19984772 

G 

Norsk  Hydro  ASA. 

G 

Merkian  Technotogies  Inc. 

G 

Meridian  Technotogies  ina 

30-SEP-98  

19981707 

G 

N.V.  Koninklije  Nedertandsche  Petroleum  Maatschap. 

G 

The  Coastal  Corporatkxi. 

G 

ANR  FieU  Servkses  Company;  ANR  Productkxi  Company. 

19983799 

G 

Medtrorac,  Inc. 

G 

Physo-Conlrol  Intematkxial  Corporatna 

G 

Physw-Conlrol  Inlematkxiai  Corporatkxi. 

1998450R 

G 

CMS  Energy  Corporatkxi. 

G 

Carolyn  Louise  Adams. 

G 

Conlkiental  Natural  Gas.  Inc. 

19984584 

G 

Carolyn  Louise  Adams. 

G 

CMS  Energy  Corporatkxt 

G 

CMS  Energy  Corporatkxi. 

19984641 

G 

Tele-Communcatkxis.  Inc. 

G 

Jones  Growth  Partners  LP. 

G 

Jones  Growth  Partners  LP. 

19984670 

G 

American  Fkiancial  Group.  Inc. 

G 

OM  Repubfic  Life  Insurance  Group.  Inc. 

G 

OU  RepubiK  Life  Insurance  Company  of  New  YortL 

19984697 

G 

First  Investors  Financial  Servtoes  Group.,  Inc. 

G 
G 

Fortis  AG  S>. 

Auto  Lenders  Acceptance  Corporation. 

19984698 

G 

kst  Investors  Fkiancial  Services  Group,  Inc. 

G 
G 

Fortis  AMEV  N.V. 

Auto  Lenders  Acceptance  Corporatna 

19964707 

G 

HK  Systems,  Inc. 

' 

G 

Endura  Software  Corporation. 

G 

Endura  Software  Corporation. 

19984712 

G 

Rhone  Captial  LLC. 

G 

Mchael  A.  Bumstead. 

G 

Bumstead  Manufacturing,  Ina 

G 

19984713 

G 

Rhone  Captial  LLC. 

G 

Steven  G.  Bumstead. 

G 

G 

Bumstead  Manufacturing,  Inc.  Cfiaritable  Remainder  TrusL 

19984756 

G 

Q 

Mel-Pro  Corporation. 

Vivendi,  a  French  company. 

G 

Flex-Kleen  Corporatna 

01-OCT-96 _ 

19982847 

G 
G 

MetaHgeseHschafl  AG. 

Cyprus  Amax  Minerals  Corporation. 

G 

Cyprus  Foote  Mineral  Corpiyatioa 

19964514 

G 

Hitachi.  Ltd. 

. 

G 

AB  Volvo. 

G 

Eudkl-Hitachi  Heavy  Equipment.  Inc. 

19984683 

G 

John  J.  Rigas. 

G 

Doris  HoMkigs,  LP. 

G 

SVHH  Cable  Acquisitkxi,  LP. 

19984757 

G 

Fresenus  AktiengeseMschalL 

G 

Pharmacia  &  Upjotm,  Inc. 

"■^-~~- 

G 

Phamiacia  &  Upjohn,  Co. 

02-OCT-98 

19984568 

G 
G 

Heritage  Fund  II,  LP. 

BankAmenca  Corporation. 

G 

Duo-Tang,  Inc. 

19984571 

G 

Ftorida  Ctaky  Farmers'  Assoctatkxi. 

G 

Tampa  Independent  Daky  Farmers'  Associatkxi.  Inc. 

. 

G 

Tampa  Indeperxlent  Daky  Farmers'  Associatkxi,  Inc. 

19984638 

G 

Tele-Communeations,  Inc. 

G 

Cable  TV  Fund  1&-A.LW. 

G 

Cable  TV  Fund  15-A,Lkl 

19984659 

G 

John  D.  Phillips. 
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TRAf4SAcmoN  Granted  Early  termination— Continued 


ETdMe 


Transaction 
No. 


19964673 


19964689 


19984694 


19984699 


19984710 


19984711 


19864727 


19984742 


19984753 


19984760 


19984766 


19964771 


19984776 


19984777 


19984782 


19984783 


19684788 


19984787 


19984789 


19984790 


19984791 


ET  raq  status 


a 

Q 
Q 
G 
G 
G 
G 
Q 
Q 
G 
G 
G 
G 
G 
Q 
O 
0 
G 
Q 

a 

Q 
Q 

G 
G 
G 
Q 
Q 
Q 
G 
Q 
Q 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 

a 

Q 

G 
G 
G 
G 
G 
G 
G 
Q 
Q 
G 
G 
G 
Q 
G 
G 
G 
Q 
0 
G 
G 
G 
G 
G 
G 
G 
G 
Q 


Party  nams 


World  Access.  Inc. 

Wortd  Access,  Inc. 

HCC  Insurance  Holdings.  Inc. 

Howard  V.  Bartoa 

Sun  Employer  Services,  Inc. 

Dumas  M.  Simeus. 

Imasoo  Umied. 

imasoo  Hokings,  Inc. 

Fast  Food  Merchandtoars.  Inc. 

Schua  Investment  Partnership. 

AnMa/JMB  Partners.  LP. 

GuH  and  Pacific  Communications  Limited  Partnership. 

Michael  Lamtwrt 

Roy  Speer. 

Speer  Communications  Hokflng  I  Limited  Partnership. 

WNAB  UmMed  Partnership. 

WNAB  Channel  58  NashviNe  Inc. 

Goidar.  Thome.  Cressey.  Rauner  Fund  V.  LP. 

Curtis  L  and  LaVonne  A.  Hough. 

Hough  Reel  Estate  Company. 

H  &  H  Tnjddng.  Inc. 

Cambridge  Metals  &  Plastics.  Inc. 

Deen  Foods  Company. 

eerlcatey  Farms.  Inc. 

Bertcetey  Farms.  Inc..  a  CalNomia  Corporation. 

Enron  Corp. 

Kalkjs  Environmental  Industries.  Lid. 

Kalkjs  Environmental  Industries.  Ltd. 

Midwal  R.  Cannon. 

Unique  Casual  Reslauranis,  Inc. 

Fuddrucfcers.  Inc. 

Inlocure  Corporation. 

Reynolds  and  Reynolds  Compeny  (The). 

llesWh  Care  Systems  Division. 

Fupretjio  Inc. 

Cenlooor,  Inc. 

CDP  HoUngs  Corp. 

Cenlocor  Diagnostics  ol  Pennsylvania.  In& 

R&B  Falcon  Corporatiort. 

CWIs  DrIHng  Company. 

CWfs  DrWng  Company. 

.*.  .  ■  ■   *  -  - 
wsnco,  Mv. 

Leon  P.  Brassard. 

Heat.  Inc. 

Ocean  Group  pic. 

Kermelh  Lastiuica. 

A.W.  Fenlon. 

Americe  Onlne.  Inc. 

Geraidkie  Bond  Layboume  and  Lawrence  C.  Laytxxjme. 

Oxygen  Media.  Inc. 

Organizaton  Real.  SA  De  C.V. 

WhNa  Cap.  Inc.' 

WhUe  Cap.  Inc. 

Enrique  Garcia  GaiTtxM. 

WNla  Cap.  Inc. 

WhNa  Cap.  Inc. 

CKS  Group.  Inc. 

USWab  Corporaiioa 

USWeb  Corporalioa 

USWeb  Corporatiort. 

CKS  Grotp.  Inc. 

CKS  Group,  Inc. 

Beverly  Enterprises.  Inc. 

Rodney  K.  Kebo  and  KaWeen  S.  Keba 

M— K  Home  Medkal,  Inc. 

MAAX.Inc. 

Sunt)eam  Corporation. 

ColamenSpas.  Inc. 

Genem  Parts.  Inc.  a  North  Caroina  Corporalioa 

APS  Holding  Corporation,  a  Delaware  Corporation. 

APS  Holdbig  Corporation,  a  Delaware  Corporaioa 


Transaction  Granted  Early  Termination— Continued 

ETdate 

Transaction 
No. 

ETreq  status 

Party  name 

19984798 

G 
G 

Canriage  Services.  Inc. 

bervice  corporation  intemaiionai. 

G 

RMG  Tmst:  SCI  Oklahoma  Funeral  Services,  Inc. 

G 

SCI  Virginia  Funeral  Services.  Inc. 

. 

19984801 

G 

WeNaAG. 

G 

Smith  Investment  Compeny. 

G 

Belvedere  Compeny. 

19984803 

G 

The  Reader's  Digest  Associalkin,  kic. 

G 

Rodale  Press,  Inc. 

G 

Leman  Put)icalk)ns,  Inc. 

■ 

19984809 

G 

British-Bomeo  Petroleum  Syndnate.  P.LC. 

G 

Hardy  Oil  &  Gas  pfc. 

G 

Hardy  Oil  &  Gas  pk:. 

. 

19984810 

G 

Engish  Chma  Clays  pk: 

G 

Minco  Acquisilkm  Corporatton. 

G 

Mmko  Aoquisilion  Corporaboa 

19984811 

G 

Jacor  Commuracabons,  Inc. 

G 

Kenneth  J.  RotMrts. 

G 

KA0M(FM),  LP. 

G 

Kelsho  Communcations,  LP. 

19984820 

G 

ChanceMor  Media  Corporatna 

G 

General  Electric  Compeny 

G 

Pegasus  Broadcasting  o(  San  Juan.  LLC. 

19984821 

G 

Cokxiiale  S.rJ. 

G 

JohnE.Nahra 

G 

DASI  Products,  Inc. 

G 

DASl  Manufacturing. 

05-OCT-98  : 

19984660 

G 
G 

Worid  Access.  Inc. 

James  R.EMolL 

19984702 

G 
G 

Ctierry  Commuracabons,  Inc. 

G 

HR  Fundkig,  LP. 

G 

Houlitian's  Restaurant  Group,  Inc. 

19984703 

G 

HRFundng.  LP. 

G 

MEI  HoUkigs.  LP. 

19984823 

G 
G 

mbKiu  cniBnawnBni  woncmKiB.  inc. 

Sytxon  Iniemabonal  Corporation. 

G 

Thomas  Lansing. 

G 

Pinnacle  Products  of  Wisconsin,  Inc. 

19984824 

G 

Walter  Soon.  Jr. 

G 

Commonwealth  Telephone  Enterprises,  Inc. 

G 

Commonwealth  Tetojihone  Enlerpnses,  Inc. 

19984828 

G 

Fialhead  Electric  Conperalive,  Inc. 

G 

PacifiCorp. 

G 

PaciliCorp. 

08-OCT-98 

19984624 

G 

Shamrock  Hokfngs,  Inc. 

G 

Briertey  Investments  Lkraled. 

G 

Brierley  Investments  Limited. 

19984654 

G 

Suber  AG. 

G 

Harsco  Corporalioa 

G 

HarscoUK. 

19984778 

G 

GerakSne  Bond  Layboume  and  Lawrertce  C.  Laytxxjme. 

G 

America  Onine,  Inc. 

G 

America  Onine.  Inc. 

G 

Mom's  Ckib.  Inc. 

4OO0.I70C 

G 
G 

AOLV  Health  Living  Chamel.  Inc. 

- 

G 

lnfc)rTnatk)n  Storage  Devnes,  Inc. 

G 

Informabon  Stoiage  Devices,  Inc.                              

19984836 

G 

Triumph  Group,  Inc. 

G 

DV  Industries,  Inc. 

G 

OV  Industries,  Inc. 

07-OCT-98  

19984633 

G 

CathoKc  Healthcare  West 

G 

UniHealth. 

G 

Unihealth. 

/ 

19984745 

G 

DST  Systems,  Inc. 

G 

uses  International,  Inc. 

G 

uses  imemabonai.  Inc. 

19984752 

G 

Sundstrand  Corporatkxv 

G 

Hamischfeger  Industries.  Inc. 

S8390 
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Transaction  Granted  Early  Termination— Continued 


Transaction  Granted  Early  Termination— Continued 


ETdato 


oe-ocT-ee 


0&-OCT-98 


Transaction 
No. 


19964754 


19964781 


19964582 


19864738 


19984740 


19984792 


19984581 


19984652 


19984704 


19984725 


19984768 


19984774 


19984788 


19984793 


19984794 


19984817 


19984819 


19964825 


19984833 


19964842 


19984843 


19984845 


19984847 


ET  raq  status 


Party  nama 


G 

Tha  Horsburg  &  Soott  Ca 

G 

Nonwast  CwporiMon. 

G 

Trtvaat  Fund  1.  Lkl 

G 

NonNaaoo.  Inc. 

G 

Walsh  Carson  Andsrson  &  Stoiwa,  IV,  LP. 

G 

MadQuistlnc. 

G 

MedOuistinc. 

G 

E.I.  du  Pont  da  Namours  and  Company. 

G 

Hawlatl-Packard  Cornpany. 

G 

G 

Carlyla  BodHng,  LLC 

G 

Aca  Ginger  Bear,  Inc. 

G 

Aoa  Gingar  Bear,  Inc. 

G 

Cadbury  SdMwppas  pic. 

G 

Aoa  Giiigar  Bear,  Inc. 

G 

Aoa  Gir^  Bear.  Inc. 

G 

Walsh.  Carson.  Andsrson  &  Stowa  VIII,  LP. 

G 

Concanta  Managed  Cara  Inc. 

G 

Conoanira  Managed  Cera  Ina 

G 

Frwtt  Haniel  &  CIE.  GmbH. 

G 

Mwvin  and  MMred  Conney  (husband  and  wife). 

G 

Connay  Safety  Products  Ca,  Inc. 

G 

The  SKM  FqiMy  Fund  II,  LP. 

G 

Heyim  Abulalia. 

G 

World  Bazam.  Inc. 

G 

wmdwavd  Capital  Assodatas.  LP. 

G 

Robert  Llorens. 

G 

Lono,  Inc. 

G 

Derigiald  Farms. 

G 

Jack  Brum. 

G 

Echo  Spring  Dairy.  Inc. 

G 

Stsplian  E.  Myers. 

G 

Nwraowwett  CapM  Partners^,  LP. 

G 

FwKh  CaUevision  of  Colorado,  Umitod  Partnership. 

G 

Besic  Amsrican  Inc. 

G 

Diageopic. 

G 

The  Plsbury  Compeny. 

G 

QuaanavMy  FinwKial  Hotdbigs  UmMad. 

G 
G 

The  AMata  Corporation. 

PSTTBrtaiga  insurarca  oervnes  uorp. 

G 

Paul  G.  Alea 

G 

Kaiso  kweslmert  Associates  V,  LP. 

G 

CCA  HoUngs  Corp.  CCT  Hoklngs  Corp. 

G 

Chertsr  Communications  Long  Beech.  Inc. 

G 

PaulG.  Alsa 

G 

G 

Chertsr  Communicalions  Inc. 

G 

Associaisd  British  Ports  HoUngs  PLC. 

G 

jonnson  (xhbub  mc 

G 

Johnson  Confeois  World  Services,  Inc. 

G 

PMi  G.  Alaa 

G 

Ctwtsrhousa  Equity  Partners  II.  LP. 

G 

Chvtsr  Comm  II,  Inc.,  Chwtsr  Comm,  LLC. 

0 

SMchling  AdmMslraiskwiloor  ABN  AMRO  Hoklng. 

G 

Dr.  Ataysio  ds  AnOada  Faria. 

G 

TthMSA. 

G 

Ceraax  Corporalioa 

G 

Gallon,  Inc. 

G 

Calton  Homae,  Inc. 

Q 

Rhone  Ci«)ital  aC. 

G 

JohnKHosg. 

Q 

FMiook.  Lid. 

Q 

Dynamax,  Inc. 

G 

Robert  J.  MKzman. 

G 

Q  mismelionai  Courier,  Ina 

G 

The  Kroger  Co. 

G 

nsemsr  rooos,  to. 

G 

KMendsr  Foods.  Inc. 

G 

George  L  Argyroa. 

Q 

DST  Systems,  Inc. 

G 

DST  Systems,  Inc. 

ETdate 

Transaction 
No. 

ETreq  status 

Party  name 

19984849 

G 
G 
G 

Medtronic,  Inc. 
Midas  Rex.  LP. 
Midas  Rex.  LP. 

19984851 

G 
G 
G 

Wolseleyplc. 

John  L  Mioyer,  Jr. 

L&H  Plumbing  and  Heating  Supplies  Inc. 

19984854 

G 
G 

TSO  HokSng  Corp. 
David  Baird.  IV. 

G 

Haddonfieid  Lumber  Co.,  U.S.  Components.  Inc. 

19984855 

G 
G 
G 

New  American  Healthcare  Corporation. 
Luniiis  0.  Crosby  Memorial  Hospital. 
Lucius  0.  Crosby  Memorial  Hospitai. 

19984856 

G 
G 
G 

UBS  AG. 

CHB  Capital  Partners.  LP. 

Trussway  Holdings,  Inc. 

19984857 

G 
G 
G 

The  Dll  Group.  Inc. 
Hewlett-Packard  Compeny. 
Hewlett-Packard  Conpany. 

^9984861 

G 
G 
G 

Charter  pic. 

Aluminum  Company  of  America. 

Alcotec  Wire  Company. 

19984863 

G 
G 
G 

EOTT  Energy  f»artners.  LP. 
Koch  Industries. 
Koch  tndustnes. 

19984866 

G 
G 
G 

Quorum  Health  Group.  Inc. 
Northwest  Health  System,  Inc. 
Northwest  Health  System,  Inc. 

• 

--^ 

19984867 

G 
G 

MNBA  Corporation. 

Union  Plarkers  Corporatna 

G 

Unton  Planters  Corporatioa 

19990003 

G 
G 
G 

General  Motors  Corporstna 

A.sbury  Villanova  LLC. 

Asbury  Automotive  Texas  LLC,  Coggin  Saturn.  Inc. 

19990008 

G 
G 
G 

Ford  Motor  Company. 

GeraM  Vanderstyne.  Jr. 

Vanderstyne  Ford.  Inc.,  Vanderstyne  Ford  of  Avon,  1. 

19990011 

G 
G 
G 

Asif  A.  Sayeed. 

Maxicare  Health  Plans.  Inc. 

Maxicare  Health  Plans  of  the  Mklwest.  Inc. 

19990015 

G 

Kotk)  Manufacturing  Co.,  Lid. 

G 
G 

Hela  KG  Hueck  &  Co. 
HNA  NAL  Holding,  Inc. 

19990020 

G 

Hoak  Communicaltons  Partners.  LP. 

G 

Trinity  pfe. 

G 

Trinity  101  Limited.  Trinity  Holdvigs  Inc. 

19990021 

G 

Group  Maintenance  Amenca  Corp. 

■ 

G 
G 

WiMamWitz. 

Conlinentsl  Electrical  Construction. 

19990024 

G 
G 
G 

Cameron  Ashley  Bulking  Products.  Inc. 
Ian  and  Linda  Kramer. 
IBEX  Industries.  Inc. 

19990030 

G 
G 
G 

Charles  R.  Wolf. 
Robert  Waxman.  Inc. 
Robert  Waxman.  Inc. 

19990041 

G 
G 
G 

George  Rosenthal. 
Time  Warner  Inc. 
Warner  Hollywood  Studos. 

19990042 

G 
G 
G 

Merit  Rosenthal. 
Time  Wamer  Inc. 
Warner  Hollywood  Studks. 
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FOR  FURTHER  MFORMATION  CONTACT: 
Sandra  M.  Peay  or  Parcellena  P. 
Fielding,  Contact  Representatives. 
Federal  Trade  Conunission.  Premerger 
Notification  Office.  Bureau  of 
Competition,  Room  303,  Washington. 
IX  20580,  (202)  326-3100. 

By  Diraction  of  the  Commitsion. 
Bmiamin  I.  Berman. 
Acting  Secretary. 

IFR  [)oc.  96-29151  Filed  10-2»-9«:  8:45  am] 
■■IMaOOM  SIM-et-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Office  of  ttw  Secretary 
[Program  AnnouncMnent  1388ft.911] 

Qrant*  lo  Indian  Tribal  Organlzattona 
for  Supportive  and  Nutritional  Servlcea 
for  Older  Indiana 

AOCNCV:  Administration  on  Aging 
(AoA).  OS.  HHS. 

ACTION:  Announcement  of  availability  of 
funds  and  opportxmity  to  apply  under 
the  Older  Americans  Act.  Title  VI. 
Grants  for  Native  Americans.  Part  A- 
Indian  Program. 


f:  The  Administration  on  Aging 
will  accept  applications  for  funding  in 
fiscal  year  (FY)  1999  under  the  Older 
Americans  Act.  title  VI,  Grants  for 
Native  Americans,  part  A-Indian 
Program,  from  all  current  title  VI.  part 
A  grantees,  current  grantees  who  wish 
to  leave  a  consortium  and  apply  as  a 
new  grantee,  and  eligible  federally 
recognized  Indian  tribal  organizations 
that  are  not  now  participating  in  title  VI 
and  would  like  to  apply  as  a  new 
grantee.  Successful  applications  from 
new  grantees  will  be  funded  if  funds 
permit. 

DATE:  Applications  must  be  received  or 
postmarked  on  or  before  January  28, 
1999. 

AOORESSES:  See  Appendix  A. 
FOR  FURTHER  WrOWMATION  CONTACT: 
M.  Yvonne  Jackson,  Ph.D..  Office  for 
American  Indian,  Alaskan  Native,  and 
Native  Hawaiian  Programs, 
Administration  on  Aging.  Department  of 
Health  and  Human  Services.  Wilbur  J. 
Cohen  Federal  Building.  Room  4743, 
330  Independence  Avenue,  SW. 
Washington.  DC  20201.  telephone  (202) 
619-2713. 
SUPPLEMOrrARY  INFORMATION: 

1.  Background  and  Program  Purpoae 

The  Administration  on  Aging  (AoA)  is 
responsible  for  administering  title  VI, 
part  A  of  the  Older  Americans  Act, 


which  provides  for  grants  to  Indian 
tribal  organizations  representing 
federally  recognized  'nibes  for  the 
provision  of  nutritional  and  supportive 
services  to  Indian  eldere. 

The  1978  Amendments  to  the  Older 
Americans  Act  created  title  VI.  Grants 
for  Indian  Tribal  Organizations.  The 
purpose  of  this  title  is  to  promote  the 
delivery  of  supportive  and  nutritional 
services  for  Indian  eldere  that  are 
comparable  to  services  provided  under 
title  ni  of  the  Older  Americans  Act. 
(Title  ni  of  the  Older  Americans  Act. 
entitled  "Grants  for  State  and 
Community  Programs  on  Aging"  is  the 
nationwide  program  of  supportive  and 
nutritional  services  which  serves 
persons  over  age  60  of  all  ethnic 
groups.) 

In  the  Older  Americans  Act 
Amendments  of  1987,  the  name  of  title 
VI  was  changed  to  Grants  for  Native 
Americans,  and  part  B — Native 
Hawaiian  Programs — ^was  added. 

Nutritional  services  and  information 
and  assistance  services  are  required  by 
the  Act.  Nutritional  services  include 
congregate  meals  and  home-delivered 
meals.  Supportive  aarvices  include 
information  and  assistance, 
transportation,  chore  services,  and  other 
supportive  services  which  contribute  to 
the  welfare  of  older  Native  Americans. 

2.  Eligibility  of  an  ladiaa  Trilial 
Orgaaixatimi  or  Indian  Tribe  to  Receive 
•  Grant 

To  be  eligible  to  receive  a  grant,  a 
tribal  oiganization  or  Indian  tribe  must 
meet  the  application  requirements 
contained  in  sections  612(a)  and  612(b) 
of  the  Act.  which  are:  "(1)  the  tribal 
organization  represents  at  least  50 
individuals  who  are  60  yean  of  age  or 
older:  and  (2)  the  tribal  organization 
demonstrates  the  ability  to  deliver 
supportive  services,  including 
nutritional  services."  For  purposes  of 
title  VI,  part  A,  the  terms  "Indian  tribe" 
and  "tribal  oiganization"  have  the  same 
meaning  as  in  section  4  of  the  Indian 
Self-Determination  and  Education 
Assistance  Act  (25  U.S.C.  450b). 

This  announcement  concerns  all 
federally  recognized  Indian  tribal 
organizations,  those  currently 
participating  in  title  VI,  part  A 
individually  or  as  membere  of  a 
consortium  and  those  that  are  not 
currently  participating  in  title  VI.  part 
A. 

3.  Available  Funds 

Distribution  of  funds  among  tribal 
organizations  is  subject  to  the 
availability  of  appropriations  to  carry 
out  title  VI.  part  A.  As  stated  in  section 
614A(b)  of  the  Act,  the  amoimt  of  the 


grant  made  imder  this  part  to  a  tribal 
organization  for  FY  1992  and  for  each 
subsequent  fiscal  year  shall  be  not  less 
than  the  amount  of  the  grant  made 
under  this  part  to  the  tribal  organization 
for  FY  1991  as  stated  under  section 
614A(a)  of  the  Act.  If  the  funds 
appropriated  to  cany  out  this  part  in  a 
fiscal  year  subsequent  to  FY  1991 
exceed  the  funds  appropriated  to  carry 
out  this  part  in  FY  1991,  then  the 
amount  of  the  grant  (if  any)  made  under 
this  part  to  a  tribal  oiganization  for  the 
subsequent  fiscal  year  shall  be:  (1) 
Increased  by  such  amount  as  the 
Assistant  Secretary  considere  to  be 
appropriate,  in  addition  to  the  amoimt 
of  any  increase  required  by  subsecticm 
(a),  so  that  the  grant  equals  or  more 
closely  approadies  the  amount  of  the 
grant  made  imder  this  part  to  the  tribal 
oiganization  for  FY  1980;  or  (2)  an 
amount  the  Assistant  Secretary  ^-~ 

considen  to  be  sufficient  if  the  tribal 
organization  did  not  receive  a  grant 
under  this  part  for  either  FY  1980  or  FY 
1991. 

Applications  &t>m  current  grantees 
who  are  a  part  of  a  consortium  and  wish 
to  leave  the  consortium  wiU  be  treated 
as  new  grant  applications.  Successful 
new  grant  applications  for  both  current 
grantees  who  are  leaving  a  consortium 
and  tribal  organizations  who  are  not 
current  grantees  will  be  fi^ded  pending 
availability  of  additional  fimds. 

Information  on  typical  grant  levels  in 
FY  1998  is  given  below  as  a  guide  to 
possible  funding  levels  for  Ttibes 
representing  the  following  documented 
numbers  of  Indian  elden  over  age  60: 


Popuialion  range  (number  of 
older  Indtans  age  60  years  and 
over,  rspraaeried  by  ttte  litMil 


50  to  100 .... 
10110  200.. 
201  to  300 .. 
301  to  400  .. 
401  to  500.. 
501  to  1500 
1501+  


Amounts  o( 

awards  in 

FY  1998 

(dollars) 


57.180 
64.880 
73.670 
83,020 
91,810 
106.350 
139.640 


4.  Application  Proceae 

Applicants  should  submit 
applications,  describing  their  proposed 
plans  for  nutritional  and  supportive 
services  for  older  Indians  for  project 
period  April  1, 1999-March  31,  2002,  as 
described  in  section  5  below,  "Content 
of  the  Application." 

A  three  year  project  period  was 
chosen  in  order  to  reduce  the  paperwork 
burden  on  the  grantees.  It  is  the  intent 
of  this  agency  to  conduct  on  site 
monitoring  at  least  once  during  the 
three  year  project  period. 
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The  Program  Performance  and 
Financial  Status  reports,  due  on  a  semi- 
annual basis,  will  be  reviewed  for 
compliance  with  the  program 
regulations.  Failure  to  submit  the 
required  reports  during  the  project 
period  may  result  in  loss  of  future  funds 
and  possibly  termination  of  the  grant 
within  the  project  period. 

Thirty  days  prior  to  the  end  of  each 
budget  period  wdthin  the  three  year 
project  period  grantees  shall  notify  AoA 
as  to  their  desire  to  continue  as  a 
grantee.  Failure  to  submit  this 
documentation  within  the  required 
timeframe  may  result  in  loss  of  grant 
funding.  At  the  beginning  of  eadi 
budget  period  witldn  the  three  year 
project  period  grantees  will  be  notified 
of  the  funding  level  for  the  subsequent 
year. 

One  original  application,  signed  by 
the  principal  official  of  the  Tribe,  and 
two  copies  of  the  complete  application, 
including  all  attachments,  must  be 
submitted  to  the  Administration  on 
Aging,  Grants  Management  Division. 
Maigaret  Tolstm,  Director.  330 
Independence  Avenue.  SW, 
Washington.  DC  20201.  Incomplete 
applications  and  applications 
postmaiked  after  the  closing  date  will 
not  be  considered  for  funding. 

9.  Contant  of  tbe  Application 

The  application  must  meet  the  criteria 
in  secticMis  614(a)  and  (b)  of  the  Act.  and 
title  45  of  the  Code  of  Federal 
Regulations.  §  1326.19.  The  application 
may  be  presented  in  any  format  selected 
by  the  tribal  oiganization.  Contact  the 
AoA  Regional  Office  in  your  geographic 
area  if  you  have  questions  concerning 
the  content  of  the  application.  The 
application  must  include  the  following 
information: 

A.  Objectives  and  Need  for  Assistance 

This  section  must  include  objectives, 
expressed  in  measurable  terms,  which 
are  related  to  the  current  supportive  and 
nutrition  service  needs  of  the  elders  to 
be  represented  by  the  Tribal 
Organization.  This  section  must  also 
include  a  discussion  of  how  the  needs 
were  evaluated. 

B.  Results  ot  Benefits  Expected 

The  application  should  describe  the 
results  or  benefits  eiqiected  from  each 
service  proposed. 

C.  Approach 

(1)  Description  and  Method  of  Delivery 
of  Each  Service 

(a)  Nutrition.  Nutrition  services  are 
required.  There  should  be  a  description 
of  the  methods,  facilities,  and  staff  to  be 
used  in  preparing,  serving,  and 


delivering  meals,  and  the  estimated 
nimiber  of  persons  to  be  served.  The 
nutrition  services  provided,  either 
directly  or  by  way  of  a  grant  or  contract, 
must  be  substantially  in  compliance 
with  the  provisions  of  part  C,  title  m. 
which  include: 

1.  Provide  at  least  one  hot  or  other 
appropriate  meal  a  day,  5  or  more  days 
a  week  in  a  coi^regate  setting,  any 
additional  meau  which  the  recipient  of 
a  grant  may  elect  to  provide.  A  "meal", 
as  used  in  section  307(a)(13).  308(b)(7). 
311(a)(4).  331(1),  336,  338(a)(1),  339. 
and  339A  of  the  Act  and  §  1321.17. 

§  1321.59  and  §  1321.64.  is  a  planned 
event  in  a  day  at  which  a  variety  of 
prepared  foods  are  provided  to  an 
individual.  These  meals  shall  comply 
with  the  U.S.  Dietary  Guidelines  for 
Americans  published  by  the  Secretary  of 
the  Department  of  Agriculture. 
Additionally,  the  meals  must  provide 
the  nutrients  specified  in  the  current, 
daily  Recommended  Dietary 
Allowances,  as  established  by  the  Food 
and  Nutrition  Board  of  the  National 
Research  Council  of  the  National 
Academy  of  Sciences  as  specified  in 
Secticm  339(2)  unless  the  meal  is  a 
special  meal  provided  to  meet  the 
health,  religious,  or  ethnic 
considerations  of  eligible  individuals. 
Snacks,  partial  meals,  and  second 
helpings  are  not  considered  meals. 

2.  Provide  at  least  one  home  delivered 
hot.  cold,  frozen,  dried,  canned,  or 
supplemental  food  (with  a  satisfactory 
storage  life)  meal  per  day,  5  or  more 
days  a  week,  and  any  additional  meab 
w^ch  the  recipient  of  a  grant  may  elect 
to  provide.  The  above  definition  of  a 
meal  also  applies  here.  Thus,  neither 
individual  grocery  items  nor  food 
vouchere  may  be  used  in  lieu  of  home 
delivered  metals. 

If  no  title  VI.  part  A  funds  are  to  be 
used  for  nutrition  services,  the 
application  must  state  how  sudi 
services  are  provided  in  other  ways,  and 
how  they  are  financed. 

(b)  Lnfannation  and  Assistance. 
Information  and  assistance  services  are 
required.  They  must  be  available  for 
older  Indians  living  in  the  title  VI,  part 
A  service  area  and  there  should  be  a 
description  of  what  information  and 
assistance  services  will  be  provided  and 
how  they  will  be  provided.  The 
estimated  numbw  of  individuals  to  be 
served  shmild  be  stated.  If  no  title  VI. 
part  A  funds  are  to  be  used  for 
infoimatioD  and  assistance  services,  the 
application  must  state  how  such 
services  are  provided  in  other  wa3r8.  and 
how  they  are  financed. 

(c)  OCner  Suppative  Services.  The 
application  must  describe  any  other 
supportive  services  to  be  provided 


wholly  or  partly  by  title  VI.  part  A 
funds.  The  description  should  include 
what  supportive  services  will  be 
provided  and  how  they  will  be 
provided.  The  approximate  number  of 
persons  to  be  served  by  each  service 
should  be  stated. 

Legal  assistance  and  ombudsman 
services  may  be  provided,  but  are  not 
required.  However,  if  provided,  they 
should  be  reported  as  "Supportive 
Services." 

If  a  tribal  oiganization  elects  to 
provide  legal  services,  it  must 
substantiaUy  comply  with  the 
requirements  in  title  45  of  the  Code  of 
Federal  Regulations  §  1321.71.  and  all 
legal  assistance  providen  must  comply 
fully  with  the  requironents  in 
§  1321.71(d)  through  §  1321.71(k). 

Transportation  of  persons  to  nutrition 
sites  or  other  places  is  to  be  considered 
as  a  "Supportive  Service." 

(d)  Coordination  with  titie  HI.  The 
application  should  provide  a 
description  of  how  title  VI  and  title  III 
resources  and  services  are  to  be 
coordinated  within  the  title  VI  service 
area,  including  information  and 
assistance  service. 

(2)  Evaluation  Critraia 

The  application  must  discuss  the 
criteria  to  be  used  to  evaluate  the  results 
and  successes  of  the  program,  based  on 
the  objectives  and  results  or  benefits 
expected  indicated  in  Item  A  and  B 
above.  It  will  also  explain  the 
methodology  that  will  be  used  to 
deteimine  if  the  needs  identified  and 
discussed  are  being  met  and  if  the 
results  and  bmefits  identified  in  Item  B 
above  are  beiag  achieved. 

D.  Geographic  Location 

The  application  must  include  an 
appropriate  narrative  description  of  the 
geographical  area  to  be  served  and  an 
assurance  that  procedures  will  be 
adopted  to  ensure  against  duplicate 
services  being  provided  to  tlw  same 
recipients.  A  map  of  the  designated 
service  area  may  be  included  in  tbe 
application. 

E.  Additional  Information 

(1)  Older  Indians  in  the  Title  VI.  Part  A 
Service  Area 

The  law  requires  that  a  tribal 
organization  must  represent  at  least  50 
persons  aged  60  yean  or  over  in  order 
to  be  eligible  Car  title  VI  funding. 
Therefore,  the  number  of  persons  aged 
60  or  over  living  in  the  proposed  title 
VI  service  area  must  be  stated  in  the 
appUcation.  The  tribal  organization  may 
use  Bureau  of  Statistics  population 
figures,  or  may  develop  its  own 
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population  statistics,  but  they  must  be 
approved  by  the  Bureau  of  Indian 
Affairs  in  order  to  establish  eligibility, 
as  required  in  section  614(b)  of  the 
Older  American  Act,  as  amended.  The 
amount  of  the  grant  is  based  on  the 
number  of  Indians  or  Alaskan  Natives 
aged  60  years  or  over  in  the  proposed 
service  area.  Thus,  the  application 
should  include  only  the  number  of 
Indians  and  Alaskan  Natives  aged  60 
years  or  over  in  the  proposed  service 
area  and  not  the  total  population  census 
of  all  tribal  members,  age  60  and  above, 
unless  all  the  tribal  members  live  in  the 
proposed  service  area.  If  there  is  overlap 
between  two  or  more  title  VI,  port  A 
applicants,  as  stated  under  "Geographic 
Location",  the  eUgible  elders  can  only 
be  counted  once  and  included  in  one 
application.  The  applicants  are 
responsible  for  determining  how  the 
eligible  elders  will  be  counted.  The 
same  elder  may  not  be  counted  by  more 
than  one  applicant.  This  must  be  stated 
clearly  in  the  application  and  signed  by 
the  principal  official  of  the  tribal 
organization. 

As  a  separate  matter,  the  regulations 
allow  a  Tribe  to  define,  based  on  its  own 
criteria,  who  the  Tribe  will  consider  to 
be  an  "older  Indian"  for  purposes  of 
eligibility  to  receive  title  VI  services.  If 
a  Tribe  selects  a  diffierent  definition  of 
"older  Indian"  for  service  delivery,  the 
appUcation  must  state  the  age  selected, 
and  the  number  of  Indians  under  age  60 
eligible  to  be  served.  All  Tribes  in  a 
consortium  must  use  the  same  age  for 
"older  Indian." 

(2)  Resolution 

The  tribal  organization  representing  a 
federally  recognized  Tribe  must  submit 
an  original  copy  of  the  Tribal  council 
resolution  authorizing  participation  in 
title  VI,  part  A  for  the  grant  period  April 
1. 1999  to  March  30.  2002.  If  the  tribal 
organization  represents  a  cimsoitium  of 
more  than  one  Tribe,  a  resolution  is 
required  from  each  participating  Tribe, 
specifically  authorizing  representation 
by  the  tribal  organization  for  the 
purpose  of  title  VI,  part  A  of  the  Older 
Americans  Act  for  me  grant  period 
April  1, 1999  to  March  31,  2002. 

(3)  Program  Assurances  '' 

Title  VI,  part  A  Program  Assurances 
must  be  included  in  the  application. 
The  title  VI,  part  A  Program  Assurances 
are  those  provisions  identified  in 
section  614(a)  of  the  Older  Americans 
Act.  and  in  title  45  of  the  Code  of 
Federal  Regulations  §  1326.19(d).  issued 
August  31, 1988  (see  appendix  B).  The 
tribal  organization  must  state  that  it 
agrees  to  abide  by  all  the  provisions  for 


the  entire  project  period.  April  1, 1999- 
March31.2002. 

Copies  of  the  title  III  and  title  VI 
ciurent  law  and  regulations,  and  of  part 
92,  may  be  obtained  from  the  Regional 
Administrator  for  the  Administration  on 
Aging.  (See  appendix  A) 

(4)  Certification  Forms 

Certifications  are  required  of  the 
applicant  regarding  (a)  lobbying;  (b) 
debarment,  suspension,  and  other 
responsibility  matters;  and  (c)  drug-free 
workplace  requirements.  Please  Jiote 
that  a  duly  authorized  representative  of 
the  applicant  organization  must  attest  to 
the  applicant's  compliance  with  these 
certifications. 

(5)  Identifying  Information 

Applications  must  identify  both  the 
principal  official  of  the  tribal 
organization,  and  the  proposed  title  VI 
program  director  Name,  Titie,  Address 
including  Zip  Code,  Telephone  Number, 
and.  if  available,  the  FAX  Number  and 
E-mail  address.  The  tribal  organization's 
EIN  (Employer  Identification  Number) 
must  also  be  included. 

If  the  applicant  tribal  organization  is 
a  consortium,  the  applicant  must  list  the 
federally  recognized  tribes  which  are 
included.  The  tribal  resolution  from 
each  tribe  in  the  consortium  must  be 
included  in  the  application. 

(6)  Closing  Date  fat  Application 

To  be  eligible  for  consideration, 
applications  must  be  received  or 
postmarked  on  or  before  January  28. 
1999.  (AppUcants  are  cautioned  to 
request  a  legibly  dated  U.S.  Postal 
Service  postinark.  or  to  obtain  a  legibly 
dated  receipt  from  a  commercial  carrier 
or  the  U.S.  PosUl  Service.  Private 
metered  postmariu  are  not  acceptable  as 
proof  of  timely  mailing.) 

(7)  Action  on  Applications 

Awards  will  be  made  by  the  Assistant 
Secretary  for  Aging.  Funding  decisions 
will  be  announced  as  soon  as  possible. 

(Catalog  of  Federal  Domestic  Assistance 
Program  t93.e55  Grants  to  Indian  Tribes  and 
Native  Hawaiians.  This  Program 
Announcement  is  not  subject  to  EO.  12372.) 

Dated:  October  23. 1998. 
laaaalla  C  TakaiMira, 

Assistant  Secntaty  for  A^ng. 

Appendix  A 

Kagtonal  OAoas 

Region  I  (CT.  h4A.  ME.  NH.  RI.  VT) 

Bob  O'Connell.  Bi-Regional  Administrator. 
John  F.  Kennedy  Building.  Room  2075. 
Boston.  Massachusetts  02203.  (617)  565- 
1158.  FAX  (617)  565-4511 


Region  27  (DC,  DE,  MD.  NY.  NJ.  PA.  PR.  VA. 

VI.  WV) 

Bob  O'Connell.  Bi-Regional  Administrator, 
26  Federal  Plaza,  Room  38-102,  New 
York.  New  York  10278,  (212)  264-2976, 
FAX  (212)264-0114 

Region  IVIAL.FL.  GA.  KY.  MS.  NC.  SC.  TN) 

John  Diaz,  Bi-Regional  Administrator.  101 
Marietta  Tower.  Suite  1702.  Atlanta.  GA 
30323.  (404)  331-5900,  FAX  (404)  331- 
2017 

Region  V IJL,  IN.  MI.  MN.  OH.  WI) 

Larry  Brewster,  Bi-Regional  Administrator, 
105  West  Adams  Street.  lOth  Floor. 
Chicago.  Illinois  60603.  (312)  353-3141. 
FAX  (312)  88fr-8533 

Region  VI  (AR.  LA.  ex.  NM.  TX) 

John  Diaz,  Bi-Regional  Administrator.  1301 
Young  Street.  Room  736.  Dallas.  Texas 
75201,  (214)  787-2971.  FAX  (214)  767- 
2951 

Regimt  VZ7  (lA.  KS.  A40,  NE) 

L.arry  Brewster,  Bi-Regional  Administrator. 
1150  Grand  Avenue,  suite  600.  Kansas 
City.  Missouri  64106.  (816)  374-6015. 
FAX  (816)  374-6020 

Region  vni(CO.  MT.  ND.  SD.  UT.  WY) 

Percy  Devine.  m.  Bi-Regional  Administrator. 
1961  Stout  Street.  Room  908.  Federal 
OCRce  Building.  Denver.  Colorado 
80294-3538.  (303)  844-2951,  FAX  (303) 
844-2943 

Region  DC  (AS.  AZ.  CA.  CNMl.  CU.  HI.  NV, 
TTPU 

Petty  Devine,  ID.  Bi-Regional  Administrator. 
50  United  Nations  Plaza.  Room  455,  San 
Francisco.  California  94102.  (415)  437- 
8780.  FAX  (415)  437-8782 

Region  X  (AK  ID.  OR.  WA) 

Chisato  Kawabori,  Regional  Administrator, 
Blanchard  Plaza.  MS-RX-33:  Room  1202, 
2201  Sixth  Avenue.  Seattle,  Washington 
98121-1828,  (206)  615-2298,  FAX  (206) 
615-2305 

Appendix  B 

Older  Americans  Act— Section  614(a>— No 
grant  may  he  made  under  this  part  unless  the 
eligible  tribal  oiganization  submits  an 
application  to  tlw  Assistant  Secretary  which 
meets  such  criteria  as  the  Assistant  Secretary 
may  by  regulation  prescribe.  Each  such 
application  shall — 

(1)  Provide  that  the  eligible  tribal 
organization  will  evaluate  the  need  for 
supportive  and  nutrition  services  among 
older  Indians  to  be  represented  by  the  tribal 
organizations; 

(2)  Provide  for  the  use  of  such  methods  of 
administration  as  are  necessary  for  the  proper 
and  efficient  administration  of  the  program  to 
be  assisted: 

(3)  Provide  that  the  tribal  organization  will 
make  such  reports  in  such  form  and 
containing  such  information,  as  the  Assistant 
Secretary  may  reasonably  require,  and 
comply  with  such  requirements  as  the 
Assistant  Secretary  may  impose  to  assure  the 
coirectness  of  such  reports; 
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(4)  Provide  for  periodic  evaluation  of 
activities  and  projects  carried  out  under  the 
application; 

(5)  Establish  objectives  consistent  with  the 
purposes  of  this  paii  toward  which  activities 
under  the  application  wrill  be  directed, 
identify  obstacles  to  the  attaiiunent  of  such 
objectives,  and  indicate  the  manner  in  which 
the  tribal  organization  proposes  to  overcome 
such  obstacles; 

(6)  Provide  for  establishing  and 
maintaining  information  and  assistance 
services  to  assure  that  older  Indians  to  be 
served  by  the  assistance  made  available 
under  this  part  will  have  reasonably 
convenient  access  to  such  services; 

(7)  Provide  a  preference  for  Indians  aged  60 
and  older  for  full  or  part-time  staff  positions 
whenever  feasible; 

(8)  Provide  assistance  that  either  directly  or 
by  way  of  grant  or  contract  with  appropriate 
entities  nutrition  services  will  be  delivered  to 
older  Indians  represented  by  the  tribal 
organization  substantially  in  compliance 
with  the  provisions  of  part  C  of  title  m, 
except  that  in  any  case  in  which  the  need  for 
nutritional  services  for  older  Indians 
represented  by  the  tril>al  organization  is 
already  met  Gram  otlier  sources,  the  tribal 
organization  may  use  the  funds  otherwise 
required  to  be  expended  under  this  clause  for 
supportive  services; 

(9)  Contain  assurance  that  the  provision  of 
sections  307(a)(14KA)  (i)  and  (iii), 
307(a)(14)(B).  and  307(a)(14)(C)  will  be 
complied  with  whenever  the  application 
contains  provisions  for  the  acquisition, 
alteration,  or  renovation  of  facilities  to  serve 
as  multipurpose  senior  centers; 

(10)  Provide  that  any  legal  or  ombudsman 
services  made  available  to  older  Indians 
represented  by  the  tribal  organization  will  be 
substantially  in  compliance  with  the 
provisions  of  title  ID  relating  to  the 
furnishing  of  similar  services;  and 

(11)  Provide  satisfectory  assurance  that 
fiscal  control  and  fund  accounting 
procedures  will  be  adopted  as  may  be 
necessary  to  assure  proper  disbursement  of, 
and  accounting  for.  Federal  funds  paid  Under 
this  part  to  the  tribal  oiganization,  including 
any  funds  paid  by  the  tribal  organization  to 

a  recipient  of  a  grant  or  contract 

45  CFR  1326.19*  *  *  The  application 
shall  provide  for  (d)  Assurances  as 
prescribed  by  the  Assistant  Secretary  that: 

(1)  A  tribal  organization  represents  at  least 
50  individuals  who  have  attained  60  years  of 
age  or  older. 

(2)  A  tribal  oiganization  shall  comply  with 
all  applicable  State  and  local  license  and 
safisty  requirements  for  the  provision  of  those 
services; 

(3)  If  a  substantial  number  of  the  older 
Indians  residing  in  the  service  area  are  of 
limited  English-speaking  ability,  the  tribal 
oiganization  shall  utilize  the  services  of 
worlurs  who  are  fluent  in  the  language 
spoken  by  a  predominant  number  of  older 
Indians; 

(4)  Procedures  to  ensure  that  all  services 
under  this  part  are  provided  without  use  of 
any  means  tests; 

(5)  A  tribal  organization  shall  cranply  with 
all  requirements  set  forth  in  $  1326.7  through 
$1326.17;  and 


(6)  The  services  provided  under  this  part 
will  be  coordinated,  where  applicable,  with 
services  provided  undCT  title  ni  of  the  Act. 

U,S.  Dapaitmeat  ofHeallfa  and  HuHan 

Service 

Certification  Regardiog  Dn^g'Frae 
Workplace  a««[ii<MniMnt»  Grantees  Otner 
Than  Indivkiiials 

By  signing  and/or  submitting  this 
application  or  grant  agreement,  the  grantee  is 
providing  the  certification  set  out  below. 

This  certification  is  required  by  regulations 
implementing  the  Drug-Free  Workplace  Act 
of  1988, 45  CFR  Part  76,  Subpart  F.  The 
regulations,  published  in  the  May  25, 1990 
Federal  Regbter,  require  certification  by 
grantees  that  they  will  maintain  a  drug-free 
workplace.  The  certification  set  out  below  is 
a  material  representation  of  fact  upon  which 
reliance  will  be  placed  when  the  Department 
of  Health  and  Human  Services  (HHS) 
determines  to  award  the  grant.  If  it  is  later 
determined  that  the  grantee  knowingly 
rendered  a  felse  certification,  or  otherwise 
violates  the  requirements  of  the  Drug-Free 
Workplace  Act,  HHS,  in  addition  to  any  other 
remedies  available  to  the  Federal 
Government,  may  take  action  authorized 
under  the  Drug-Free  Workplace  Act  False 
certification  or  violation  of  the  certification 
shall  be  grounds  for  suspension  of  payments, 
suspension  or  termination  of  grants,  or 
government-wide  suspension  or  debarment 

Workplaces  under  grants,  for  grantees  other 
than  individuals,  need  not  be  identified  on 
the  certification.  If  known,  they  may  be 
identified  in  the  grant  application.  If  the 
grantee  does  not  identify  the  workplaces  at 
the  time  of  application,  or  upon  award,  if 
there  is  no  application,  the  grantee  must  keep 
the  identity  of  the  workplace(s)  on  file  in  its 
ofiice  and  make  the  information  available  bx 
federal  inspection.  Failure  to  identify  all 
known  WOTkplaces  constitutes  a  violation  of 
the  grantee's  drug-free  workplace 
requirements. 

Workplace  identifications  must  include  the 
actual  address  of  buildings  (or  parts  of 
buildings)  or  other  sites  where  work  under 
the  grant  tal^es  place.  Categorical  descriptions 
may  be  used  (e.g,  all  vehicles  of  a  mass 
transit  authority  or  state  highway  deptartment 
while  in  operation,  state  employees  in  each 
local  unemployment  ofBce.  performers  in 
concert  halls  or  radio  studios). 

If  the  workplace  identified  to  HHS  changes 
during  the  performance  of  the  grant,  the 
grantee  shall  inform  the  agency  of  the 
change(s).  if  it  previously  identified  the 
workplaces  in  question  (see  above). 

Definitions  of  terms  in  the 
Nonprocurement  Suspension  and  Debannent 
conunon  rule  and  Drug-Free  Workplace 
common  rule  apply  to  this  certification. 
Grantees'  attention  is  called,  in  particular,  to 
the  following  definitions  from  these  rules: 

"Controlled  substance"  means  a  controlled 
substance  in  Schedules  I  through  V  of  the 
Controlled  Substance  Act  (21  IJ.S.C  812)  and 
as  further  defined  by  regulation  (21  CFR 
1308.11  through  1308.15). 

"Conviction"  means  a  finding  of  guilt 
(including  a  plea  of  nolo  contendere)  or 
imposition  of  sentence,  or  tx>th,  by  any 
judicial  body  charged  with  the  responsibility 


to  determine  violations  of  the  federal  or  state 
criminal  drug  statutes. 

"Criminal  drug  statute"  means  a  federal  or 
non-federal  criminal  statute  involving  the 
manufacture,  distribution,  dispensing,  use,  or 
possession  of  any  controlled  substance. 

"Employee"  means  the  employee  of  a 
grantee  directly  engaged  in  the  performance 
of  work  under  a  grant,  including  (i)  all  "in 
direct  charge"  employees;  (ii)  all  "direct 
charge"  employees  unless  their  impact  or 
involvement  is  insignificant  to  the 
performance  of  the  grant:  and,  (iii)  tempotaiy 
personnel  and  consultants  who  are  direcdy 
engaged  in  the  performance  of  Mfork  under 
the  grant  and  who  are  on  the  grantee's 
payroll.  This  definition  does  not  include 
woikers  not  on  the  payroll  of  the  grantee 
(e.g,  voltmteera.  even  if  used  to  meet  a 
matching  requirement:  consultants  or 
independent  contractors  not  on  the  grantee's 
payroll  or  employees  of  subredpients  or 
subcontractors  in  covered  workplaces). 

The  grantee  certifies  that  it  will  or  will 
continue  to  provide  a  drug-free  workplace  by: 

(a)  Publishing  a  statement  notifying 
employees  that  the  unlawful  manufacture, 
distribution,  dispensing,  possession  or  use  of 
a  controlled  substance  is  prohibited  in  the 
grantee's  workplace  and  specifying  the 
actions  that  «vill  be  taken  against  employees 
for  violation  of  such  prohibition; 

(b)  Establishing  an  ongoing  drug-free 
awareness  program  to  inform  employees 
about: 

(1)  The  dangns  of  drug  abuse  in  the 
workplace;  (2)  The  grantee's  policy  of 
maintaining  a  drug-free  wori^lace;  (3)  Any 
available  drug  counseling,  rehabilitation,  and 
employee  assistance  programs,  and,  (4)  The 
penalties  that  may  be  imposed  upon 
employees  for  drug  abuse  violations 
occurring  in  the  workplace: 

(c)  Maldng  it  a  requirement  that  each 
employee  to  be  engaged  in  the  performance 
of  the  grant  be  given  a  copy  of  the  statement 
required  by  paragraph  (a); 

(d)  Notifying  the  employee  in  the  statement 
required  by  paragraph  (a)  that,  e»  a  condition 
of  employment  under  the  grant,  the  employee 
will: 

(1)  Abide  by  the  terms  of  the  statement: 
and,  (2)  Notify  the  employer  in  writing  of  his 
or  her  conviction  for  a  violation  of  a  criminal 
drug  statute  occurring  in  the  workplace  no 
later  than  five  calendar  days  after  such 
conviction; 

(e)  Notifying  the  agency  in  vrriting.  within 
ten  calendar  days  after  receiving  notice  under 
subparagraph  (d)(2)  from  an  employee  or 
otherwise  receiving  actual  notice  of  such 
conviction.  Employers  of  convicted 
employees  must  provide  notice,  including 
fiosition  title,  of  every  grant  officer  or  other 
designee  on  whose  grant  activity  the 
convicted  employee  was  working  unless  the 
federal  agency  has  designated  a  central  point 
bx  the  receipt  of  such  notices.  Notice  shall 
include  the  identification  numbei<s)  of  each 
affected  grant; 

(0  Taking  one  of  the  follo«iring  actions, 
within  30  olendar  days  of  receiving  notice 
under  subparagraph  (d)(2),  with  respect  to 
any  employee  who  is  so  convicted: 

(1)  Taking  appropriate  personnel  actioD 
gainst  such  an  employee,  up  to  and 
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Including  tennination,  contiitent  with  the 
requirements  of  the  Rehabilitation  Act  of 
1973,  aa  amended:  or.  (2)  Reauihng  such 
employee  to  participate  satisactorily  in  a 
dn^  abuse  assistance  or  rehabilitation 
program  approved  for  such  purposes  by  a 
federal,  state,  or  local  health,  law 
enforcement,  or  other  appropriate  agency: 

(g)  Making  a  good  faith  effort  to  continue 
to  maintain  a  drug-free  workplace  through 
implementation  of  paragraphs  (a),  (b),  (c),  (d), 
(e)  and  (f).  The  grantee  may  insert  in  the 
space  provided  Delow  the  site(s)  for  the 
performance  of  work  done  in  connection 
with  the  specific  grant  (use  attachments,  if 
needed): 

Place  of  Perfonnance  (Street  Address,  City, 
County.  State.  Zip  Code) 

Check if  there  are  workplaces  on  file 

that  are  not  identified  hare.  Sections 
76.630(c)  and  (dX2)  and  76.635(«Xl)  u>d  (b) 
provide  that  a  Federal  agency  may  designate 
a  central  receipt  point  for  state-wide  and 
state  agency-wide  certifications,  and  for 
notificatioa  of  criminal  drug  convictions.  For 
the  Department  of  Health  and  Human 
Services,  the  central  raceipt  point  is:  Grants 
Management  Division:  330  Independence 
Avenue.  SW,  Room  4256-Cohen: 
Washington.  D.C.  20201 

Signature 

Data    

TlUe   

Oiganixation 


DGMO  Form  #2  Heviaed  May  1990 


By  signing  and  submitting  this  proposal, 
the  applicant,  defined  as  the  primary 
participant  in  accordance  with  45  CFR  Part 
76,  certifies  to  the  bast  of  its  knowledge  and 
belief  that  its  principals  involved: 

(a)  Are  not  presently  debarred,  suspended, 
proposed  for  debarment,  declared  ineligible, 
or  voluntarily  excluded  from  covered 
transactions  by  any  federal  department  or 
aenicy; 

(b)  Have  not  within  a  3-year  period 
preceding  this  proposal  been  convicted  of  or 
had  a  dvil  judgement  rendered  against  the 
principal  tor  commission  of  fraud  or  a 
criminal  offense  in  connection  with 
obtaining,  attempting  to  obtain,  or 
performing  a  public  (federal,  state,  or  local) 
transaction  or  contract  under  a  public 
transaction:  violation  of  federal  or  state 
antitrust  statutes  or  commission  of 
embezzlement,  theft,  forgery,  bribery, 
hlsification  or  destruction  of  records,  making 
hlse  statements,  or  receiving  stolen  property: 

(c)  Are  not  presently  indicted  or  otherwise 
criminaliy  or  civilly  charged  by  a  government 
entity  (federal,  state  or  local)  writh 
commission  of  any  of  the  offenses 
enumerated  in  paragraph  (iXb)  of  this 
certification:  and 

(d)  Have  not  within  a  3-year  period 
preoMiing  this  appUcation/propoaal  had  one 
or  mora  public  transactions  (federal,  state,  or 
local)  tenninated  for  cause  or  defeult. 

The  inability  of  a  person  to  provide  the 
certification  required  above  Mrill  not 
naceaaarily  result  in  denial  of  participation 


for  this  covered  transaction.  If  necessary,  the 
prospective  participant  shall  submit  an 
explanation  of  why  it  cannot  provide  the 
certification.  The  certification  or  explanation 
will  be  considered  in  connection  with  the 
Department  of  Health  and  Human  Services 
(HHS)  determination  whether  to  enter  into 
this  transaction.  However,  feilure  of  the 
prospective  primary  participant  to  furnish  a 
certification  or  an  explanation  shall 
disqualify  such  person  from  participation  in 
this  transaction. 

The  prospective  primary  particifMnt  agrees 
that  by  submitting  this  proposal,  it  will 
include  the  clause  entitled  "Certification 
Regarding  Debarment,  Suspension, 
Ineligibility,  and  Voluntary  Exclusion — 
Lower  Tier  Covered  Transactions",  provided 
below,  without  modification  in  all  lower  tier 
covered  transactions  and  in  all  solicitations 
for  lower  tier  covered  actioiu. 


Cartlflcalion  lagarding  I 

,  laaUgihUlljr  and  Vahmlaiy 
laiaae— L«war  Tier  Covand 

I  tTo  be  auppUad  la  Lowar  Tfer 
PartkipaalB) 

By  rigning  and  submitting  this  lower  tier 
proposal,  the  prospective  lower  tier 
participant,  as  defined  in  45  CFR  Part  76. 
certifies  to  the  best  of  its  knowledge  and 
belief  that  it  and  its  principals: 

(a)  Are  not  presently  debarred,  suspended, 
proposed  for  debarment,  declared  ineligible, 
or  voluntarily  excluded  from  participation  in 
this  transaction  by  any  fBdarai  department  or 
agency. 

(h)  Where  the  prospective  lovrer  tier 
participant  is  unable  to  certify  to  any  of  the 
above,  such  prospective  participant  shall 
attach  an  explanation  of  this  propoaal. 

The  prospiBctive  lower  tier  participant 
further  agrees  by  submitting  this  propoaal 
that  it  «vill  include  this  clause  entitled 
"Certification  Regarding  Debarment. 
Suspension.  Ineligibility  and  Voluntary 
Excliuions— Lowrer  Tier  Covered 
Transactions"  without  modification  in  all 
lower  tier  covered  transactions  and  in  all 
solicitations  for  lower  tier  covered 
transactions. 

Signature  

Date    

Tide   , 

Organization    

Carttflcation  Regarding  Lobbying 

Certification  for  Contmcts.  Grants,  Loans, 
And  Cooperative  Agreements 

The  underaigned  certifies,  to  the  best  of  his 
or  her  knowle^^  and  belief,  that: 

(1)  No  federal  appropriated  funds  have 
been  paid  or  will  be  paid,  by  or  on  behalf  of 
the  undenigned,  to  any  person  for 
influencing  or  attempting  to  influence  an 
officer  or  employee  of  any  agsLcy,  a  member 
of  ooogress,  an  officer  or  employee  of 
congress,  or  an  employee  of  a  member  of 
coopvaa  in  connection  with  the  awarding  of 
any  fsderal  contract,  the  making  of  any 
federal  grant,  the  making  of  any  fsdenl  loan, 
the  entering  into  of  any  cooperative 
agreement,  and  the  extension,  continuation, 
renewral,  amendment,  or  modification  of  any 
federal  contract,  grant,  loan,  or  cooperative 
agreement. 


(2)  If  any  funds  other  than  federal 
appropriated  funds  have  been  paid  or  will  be 
paid  to  any  person  for  influencing  or 
attempting  to  influence  an  officer  or 
employee  of  any  agency,  a  member  of 
congress,  an  officer  of  employee  of  congress, 
or  an  employee  of  a  member  of  congress  in 
connection  with  this  federal  contract,  grant, 
loan  or  cooperative  agreement,  the 
undersigned  shall  complete  and  submit 
Standard  Form-LLL,  "Disclosure  Form  to 
Report  Lobbying,"  in  accordance  with  its 
instructions. 

(3)  The  underaigned  shall  require  that  the 
language  of  this  certification  be  included  in 
the  award  documents  for  all  subawards  at  all 
tiera  (including  subcontracts,  subgrants,  and 
contracts  imder  grants,  loans,  and 
cooperative  agreements)  and  that  all 
subrecipients  shall  certify  and  disclose 
accordingly. 

This  certification  is  a  material 
representation  of  feet  upon  which  reliance 
was  placed  when  this  transaction  was  made 
or  entered  into.  Submission  of  this 
certification  is  a  prerequisite  for  making  or 
entering  into  this  transaction  imposed  by 
section  1352,  title  31,  U.S.  Code.  Any  person 
who  feils  to  file  the  required  certification 
shall  be  subject  to  a  civil  penalty  of  not  less 
that  S10,(KX)  and  not  more  than  $100,000  for 
each  such  feilure. 

Organization 

Authorized  Signature       Title        Dete 

Note:  If  Disclosure  Forms  are  required, 
please  contact:  Margaret  A.  Tolson.  Director, 
Grants  Management  Division,  330 
Independence  Avenue,  SW,  Room  4256- 
Cohen;  Washington,  DC  20201-0001. 

(FR  Doc  96-29088  Filed  10-29-98;  8:45  ami 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 


Cefrtersfor 
Prevention 


Control  and 


Review  Meedng  of  ttie  Draft 
Reaearch  Protocol  of  tlte  Full 
EnaemMe  Rre  Tealing  of  Hre  Fighters' 
Protective  Clottilng  and  Equipment 

The  National  Institute  for 
Occupational  Safety  and  Health 
(NIOSH)  of  the  Centers  for  Disease 
Control  and  Prevention  (CDC) 
announces  the  following  meeting. 

Name:  Peer  Review  meeting  on  the 
NIOSH-fimded  study  by  the  National 
Institute  of  Standards  and  Technology 
(NIST)  entitled:  "Full  Ensemble  Fire 
Testing  of  Fire  Fighters'  Protective 
Clothing  and  Equipment." 

Time  and  Dote:  8  ajn. — 5  p.m., 
December  2. 1998. 

Location:  National  Institute  of 
Standards  and  Technology,  Lecture 
Room  D,  Administration  Building  101. 
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Building  and  Fire  Research  Laboratory. 
Gaithersbuig.  MD  20899-0001. 

Status:  Open  to  the  public,  limited 
only  by  the  space  available.  The  meeting 
room  accommodates  approximately  50 
people. 

Purpose:  To  provide  peer  review  of 
the  draft  research  protocol  of  a  study  of 
bum  hazards  associated  with  full 
ensemble  fire  fighters'  protective 
clothing  and  equipment.  Also,  to 
exchange  information  among 
government.  Page  2  stakeholders,  and 
interested  parties  on  the  scientific, 
procedural,  and  related  aspects  of  the 
study. 

Participants  wrill  provide  NIOSH  with 
their  individual  advice  and  comments 
regarding  the  technical  and  scientific 
aspects  of  the  study  protocol.  "Full 
Ensemble  Fire  Testing  of  Fire  Fighters' 
Protective  Clothing  and  Equipment." 

Matters  to  be  Discussed:  The  agenda 
will  include  a  review  of  the  NIST 
research  plan;  request  for  field 
experience  and  other  information  and 
scientific  input  on  the  planned  research 
topics;  and  scientific  discussion  on  the 
types  and  usage  of  thermal  sensors  of 
relevance  to  exposure  estimation. 
Viewpoints  and  suggestions  fitmi 
industry,  labor,  academia.  other 
government  agencies,  and  the  public  are 
invited.  Written  annments  will  also  be 
considered. 

Contact  Person  for  Additional 
Information:  Thomas  K.  Hodous.  M.D.. 
Project  Officer,  Division  of  Safety 
Research.  NIOSH.  CDC.  M/S  P-1172, 
1095  Willowdale  Road.  Motgantown, 
West  Virginia  26505-2888.  Telephone 
304/285-5943.  E-mail  thhl9cdc.gov. 
Copies  of  the  draft  protocol  may  be 
obtained  by  contacting  Dr.  Hodous. 


Dated:  October  23, 1998. 

Caroljra  J.  Rnaaeli. 

Director,  li4anagetnent  Analysis  and  Serrices 
Office.  Centers  for  Disease  Centred  and 
Prevention  (CDC). 

(FR  Doc.  96-29098  Filed  10-29-98;  8:45  am) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Adminlatration 
[DoclwtNo.98N-0331] 

Agency  Information  Collection 
Actlvltiea;  Submieaion  for  0MB 
Review;  Comment  ReQueatt  Medteal 
Devicea;  FDAMA  Third-Party  Review 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  annoimcing 
that  the  proposed  collection  of 
information  listed  below  has  been 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  for  review  and 
clearance  imder  the  Paperwork 
Reduction  Act  of  1995  (PRA). 
DATES:  Submit  written  comments  on  the 
collection  of  information  by  November 
30, 1998. 

ADDRESSES:  Submit  written  comments 
on  the  collection  of  information  to  the 
Office  of  Information  and  Regulatory 
Affairs.  OMB,  New  Executive  Office 
Bldg.,  725  17th  St.  NW.,  rm.  10235. 
Washington,  DC  20503,  Attii:  Desk 
Officer  for  FDA. 

FOR  FURTHER  INFORMATION  CONTACT: 
Margaret  R.  Schlosburg.  Office  of 
Information  Resources  Management 
(HFA-250).  Food  and  Drug 
Administration.  5600  Fishers  Lane. 
Rockville.  MD  20857,  301-827-1223. 
SUPPLEMENTARY  MFORMATKM:  In 
compliance  with  section  3507  of  the 


PRA  (44  U.S.C.  3507).  FDA  has 
stibmitted  the  following  proposed 
collection  of  information  to  OMB  for 
review  and  clearance. 

Medical  Devices;  FDAMA  Third-Party 
Review  (OMB  Control  Number  091O- 
0375— Extension) 

Section  210  of  FDAMA  establishes  a 
new  section  523  of  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (the  act), 
directing  FDA  to  accredit  persons  in  the 
private  sector  to  review  certain 
premarket  applications  and 
notifications.  As  with  the  Third-Party 
Review  Pilot  Program  previously 
conducted  by  FDA.  participation  in  this 
Third-Party  Review  Pilot  Program  by 
accredited  persons  is  entirely  volimtary. 
A  third  party  wishing  to  participate  will 
submit  a  request  for  accreditation. 
Accredited  third-party  reviewers  will 
have  the  ability  to  review  a 
manufacturer's  510(k)  submission  for 
selected  devices.  After  reviewing  a 
submission,  the  reviewer  will  forward  a 
copy  of  the  510(k)  submission,  along 
with  the  reviewer's  documented  review 
and  recommendation,  to  FDA.  Third- 
party  reviewere  should  maintain  records 
of  their  510(k)  reviews  and  a  copy  of  the 
510(k)  for  a  reasonable  pteriod  of  time. 
This  infonnation  collection  will  allow 
FDA  to  implement  the  AccntKiited 
Person  Review  Program  established  by 
FDAMA  and  improve  the  efficiency  of 
510(k)  review  for  low-  to  modoate-risk 
devices. 

Description  of  Respondents: 
Businesses  or  other  for  profit 
oiganizations. 

In  the  Federal  K^gistar  of  August  4. 
1998  (63  FR  41575),  the  agency 
requested  comments  on  the  proposed 
collections  of  information.  No 
significant  comments  were  received. 

FDA  estimates  the  burden  of  this 
collection  of  information  as  follows: 


Table  l. — Estimated  Annual  Reporting  Burden' 


Ham 

No.  of 
Respondents 

No.  of  Re- 
soonses  obi 
Respondent 

Totd  Annual 
Responses 

Hours  per 
Respondent 

Total  Hours 

Requests  lor  accreditation 

510(k)  reviews  conducted  t}y  accredited  third  parlies 

ToM  hours 

40 
35 

1 

4 

40 
140 

24 
40 

960 
5.600 
6.560 

^There  are  no  capital  costs  or  operating  and  maintenance  costs  associated  with  this  oolection  of  iniormation. 
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Table  2.— Estimated  Annual  Recorokeepinq  Burden' 


510(lc) 


Nao( 
ReooidkMpsn 


36 


Afwwal 
Frequency  par 


ToM  Annual 


140 


Houraper 
Reooidkeeper 


10 


Total  Hours 


1.4002 


*There  we  no  capMil  ooeti  or  oparaing  and  niainlenenee  coete  eBiocleHcl  tMNh  this  colacilon  of  Monnetioa 

»0m  10  darted  error,  the  lecenlteepino  burden  hours  for  510(l()  reviews  that  appeared  in  a  notee  Issued  in  the  Federal  Register  of  August 
4.  IMS  (63  FR  41575).  wsre  inoorrecL  Table  2  of  this  document  contains  the  correct  i 


The  burdens  are  explained  as  follows: 

1.  Reporting 

a.  Requests  for  accreditation:  Under 
the  agency's  Third-Party  Review  Pilot 
Program,  the  agency  received  37 
appUcations  for  recognition  ss  third- 
party  reviewers,  of  ymich  the  agency 
recognized  7.  Under  this  expanded 
progrem.  the  agency  anticipates  that  it 
%vill  not  see  a  significant  increase  in  the 
number  of  applicants.  Therefore,  the 
agency  is  estimating  that  it  will  receive 
40  spplications.  The  agency  anticipates 
that  it  will  sccredit  35  of  the  applicants 
to  conduct  third-party  reviews. 

b.  S10(k)  reviews  conducted  by 
accredited  third  parties:  In  18  months 
under  the  Third-Party  Review  Pilot 
Program.  FDA  received  only  22  510(k)'s 
that  were  requested  and  were  eligible 
for  review  by  third  parties.  Because  the 
new  program  is  not  as  limited  in  time, 
and  is  expanded  in  scope,  the  agency 
anticipates  that  the  number  of  510(k)'s 
submitted  for  third-party  review  wrill 
incieese.  The  agency  antidpetes  that  it 
wrill  receive  approximately  140  third- 
party  review  submissions  annually.  i.e., 
approximately  4  annual  reviews  per 
eech  of  the  estimated  35  accredited 
reviewers.    . 

2.  Recordkeeping 

Third-perty  reviewers  are  required  to 
keep  records  of  their  review  of  eech 
submission.  The  agency  antidpetes 
approximately  140  annual  submissions 
of  510(k)'s  for  third-party  review.  The 
egency  estimates  that  each  third-party 
reviewer  will  require  approximately  10 
annual  hours  to  maintain  records  of 
their  reviews  and  reports. 

DstBd:Octobw2e.l99e. 
WilllaaiK.1 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 


And  Seorlcas 


AUwilnlaUallun 


Associate  CoaunissionerforFolify 
Coordination. 

(FR  Doc  9»-2910a  Filed  10-29-08: 8:4S  am] 
I  oooa  4ias-si-r 


Agency  bifoniMtton  CoHMtton 
AcUvMIm:  PropoMd  Coltoclion: 

COflMIMnt  RCQIMM 

In  compliance  with  the  requirement 
for  opportimity  for  public  comment  on 

{iroposed  data  collection  projects 
section  3506(c)(2)(A)  of  Title  44.  United 
States  Code,  as  amended  by  the 
PaperworiL  Reduction  Act  of  1995.  Pub. 
L.  104-13).  the  Heelth  Resources  and 
Servicee  Administration  (HRSA) 
publishes  periodic  summaries  of 
proposed  projects  being  developed  for 
submission  to  OMB  tmder  the 
Paperworii  Reduction  Act  of  1995.  To 
request  more  information  on  the 
proposed  project  or  to  obtain  a  copy  of 
the  data  collection  plans  and  draft 
instruments,  call  the  HRSA  Reports 
Clearance  Officer  on  (301)  443-1891. 

Comments  are  invited  on:  (a)  Whether 
the  propoeed  collection  of  information 
is  necessary  for  the  proper  peifoimance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility:  (b)  the  acciiracy  of  the 
agency's  estimate  of  the  burden  of  the 
propoeed  collection  of  informaticm;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected:  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  induding  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology. 

I  Proved:  Surveys  to  Aaaaae  the 
I  of  Cavrlciilar  Chaagea  at 
Eight  Medical  Schools— NEW 

In  ^ily,  1998.  eight  medical  schools 
were  awarded  federal  funding  under  the 
Undergraduate  Medical  Education 


Program  for  the  Twenty-first  Century 
{\JME-21)  initiative  to  develop  and 
implement  curricular  change  during  the 
rliniml  yean.  This  project  aims  to  bring 
about  chiange  in  the  clinical  phase  of 
medical  education  so  that  medical 
students  are  better  prepared  for 
residency  training  and  practice.  The 
seleded  schools  must  institute  specific 
changes  in  their  clinical  education 
programs,  induding  the  addition  of 
content  related  to  rliniml  practice  in  a 
managed  care  environment  and  the 
introduction  of  primary  care  based 
diniral  experiences  that  cut  across  the 
generalist  disdplines.  UME-21  is 
administered  by  the  Bureau  of  Health 
Professions  of  the  Health  Resources  and 
Services  Administntion.  The  surveys 
are  designed  to:  (1)  Obtain  the  opinions 
of  graduating  seniors  regarding  their 
education  in  selected  topics  important 
for  practice  in  the  changing  health  care 
envircmment.  and  (2)  determine  whether 
the  physicians  who  supervise  the 
graduatesduring  their  first  year  of 
residency  believe  that  these  graduates 
possess  appropriate  knowlet^,  skills, 
and  attitudes. 

The  surveys  are  being  conducted  as 
part  of  a  broader  evaluation  of  the 
overall  UME-21  initiative.  The  study 
population  of  students  will  consist  of 
2.400  senion  at  the  eight  medical 
schools,  evenly  distributed  between  the 
graduating  cluses  of  1999  and  2000. 
The  study  population  of  residency 
program  directon  %iriU  consist  of 
approximately  1.200  physidans  in    . 
residency  programs  throughout  the 
country  determined  by  the  residency 
locations  of  the  graduating  seniors  in 
eediyear. 

The  estimated  reqiondent  burden  is  as 
foUows: 


Reaportdeni 

Nunt)erol 
respondanis 

neiponsei 
respondsnl 

Hours  per 
reaponae 
(mmulae) 

Toltf  Burden 
hours 

Studants 

2.400 
1.200 

1 
2 

7 
7 

?flO 
280 

W~  IVtv^Vva   WH  VwHMV     »——»—■—■■———■■■—»■—•———»——■•»•*•»»*•>»»■>■—•*••••»>—••—>•—••»— 
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Respondent 

NwTiMrof 
resporwlents 

Responses 

P« 
reapuiMJent 

Hours  per 
response 
(minules) 

ToUriBwden 
hours 

3.600 

560 

Smd  comments  to  Susan  G.  Queen. 
Ph.D.,  HRSA  Reports  Clearance  Officer. 
Room  14-33,  Parklawn  Bmlding,  5600 
Fishers  Lane,  Rockville,  MD  20857. 
Written  comments  should  be  received 
within  60  days  of  this  notice. 

Dated:  October  23. 1998. 
Jane  HairiaiHi, 

Director,  Division  of  Policy  Review  and 
Coordination. 

(FR  Doc.  98-29111  Filed  10-29-98: 8:45  am) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Healtti  Resources  and  Servioos 
Administration 

Agency  Infonnation  Conoctfon 
Acdvitlss:  Submission  for  OMB 
Rsvtowr;  Comtnsnt  Request 

Periodically,  the  Health  Resources 
and  Services  Administration  (HRSA) 


publishes  abstracts  of  information 
collection  requests  imder  review  by  the 
Office  of  Management  and  Budget,  in 
compliance  with  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
Chapter  35).  To  request  a  copy  of  the 
dearance  requests  submitted  to  OMB  for 
review,  call  the  HRSA  Reports 
Clearance  Office  on  (301)  443-1129. 

The  following  request  has  been 
submitted  to  the  Office  of  Management 
and  Budget  for  review  under  the 
Paperwork  Reduction  Act  of  1995: 

Propoeed  Project:  ^plicatioa  for  NHSC 
Recruitment  and  Retention  Assistance 
(in  Use  Without  Approval) 

The  National  Health  Service  Corps 
(NHSC)  of  the  HRSA's  Bureau  of 
Primary  Health  Care  assists  underserved 
communities  through  the  development, 
recruitment,  and  retention  of  primary 
health  care  clinidans  dedicated  to 
serving  people  in  health  professional 
shortage  areas. 


The  AppUcation  for  NHSC 
Recruitment  and  Retention  Assistance 
submitted  by  sites  or  clinicians  requests 
information  on  the  practice  site, 
sponsoring  agency,  recruitment  contact, 
staffing  levels,  service  users,  site's  5- 
year  infant  mortality  or  low  birth  rate 
averages,  and  next  nearest  site.  The 
information  on  the  application  is  used 
for  determining  eligibility  of  sites  and  to 
verify  the  need  for  NHSC  providers. 
Sites.must  submit  appUcations  annually 
or  when  they  need  a  provider. 

Estimates  of  annualized  repenting 
burden  are  as  follows: 


Type  of  report 


Appication 


Number  of 


1,000 


Responses 


Hours  par 


.75 


Total  burden 
hour 


reo 


Written  conunents  and 
recommendations  concerning  the 
proposed  information  collection  should 
be  sent  within  30  days  of  this  notice  to: 
Wendy  A.  Taylor.  Human  Resources 
and  Housing  Branch,  Office  of 
Management  and  Budget.  New 
Executive  Office  Building.  Room  10235. 
Washington,  DC  20503. 

Dated:  October  23, 1998. 
laneHaiTisoii. 

Director,  Division  of  Policy  Review  and 
Coordination. 

(FR  Doc.  98-29112  Filed  10-29-98;  8:45  am] 
aajjNO  cooc  4ms-is-p 

DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Office  of  Inspector  General 

Publication  of  Itts  OIG's  Provider  Self- 
Disdosurs  Protocol 

agency:  Office  of  Inspector  General 
(OIG),  HHS. 
ACTION:  Notice. 


summary:  This  Federal  Register  notice 
sets  forth  the  OIG's  recenUy-issued 
Provider  Self-Disclosure  Protocol.  This 
Self-Disdosure  Protocol  offers  health 
care  providers  spedfic  steps,  including 
a  detailed  audit  methodology,  that  may 
be  imdertaken  if  they  wish  to  work 
openly  and  cooperatively  with  the  OIG 
to  effidenUy  quantify  a  particular 
problem  and.  ultimately,  promote  a 
higher  level  of  ethical  and  lawful 
conduct  throughout  the  health  care 
industry. 

FOR  FURTtCR  SIFORMATION  CONTACT:  Ted 
Acosta,  Office  of  Counsel  to  the 
bispedor  General.  (202)  619-2078. 
SUPPLEMENTARY  MFORMATKM:  The  OIG 
has  long  stressed  the  role  of  the  health 
care  industry  in  combating  health  care 
fraud,  and  believes  that  health  care 
providers  can  play  a  cooperative  role  in 
identifying  and  voluntarily  disclosing 
program  abuses.  The  OIG's  use  of 
voluntary  self-disdosure  programs,  for 
example,  is  premised  on  a  belief  that 
health  care  providers  must  be  willing  to 
poUce  themselves,  correct  underljring 
problems  and  work  with  the 


Government  to  resolve  these  mattere. 
Based  on  insights  gained  firom  a  pilot 
program  undertaken  as  part  of 
Operation  Restore  Trust,  discussions 
with  the  provider  community  and  the 
growing  need  for  an  efiiective  disdosure 
mechanism,  the  OIG  has  now  developed 
a  mc»re  open-ended  process,  or  protocol, 
for  making  a  disdosure  and  allowing  a 
health  care  provider  to  cooperative  w(Hk 
with  the  OIG.  Unlike  the  previous 
voluntary  disdosure  pilot  programs, 
this  self-disclosure  protocol  gives 
detailed  guidance  to  the  provider  on 
v^iat  information  is  appropriate  to 
indude  as  part  of  an  inve^igative  report 
and  how  to  conduct  an  audit  of  the 
matter,  while  setting  no  limitations  on 
the  conditions  under  which  a  health 
care  provider  may  disclose  information 
to  the  OIG. 

A  reprint  of  the  OIG's  Provider  Self- 
Disclosure  Protocol  follows.      I 

Provider  Setf-diadoaiire  Protocol 

I.  Introduction 

TheXDffice  of  Inspector  (General  (OIG) 
of  the  United  States  Departmmt  of 
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Health  and  Human  Services  (HHS) 
relies  heavily  upon  the  health  care 
industry  to  help  identify  and  resolve 
matters  that  adversely  affect  the  Federal 
health  care  programs  (as  defined  in  42 
U.S.C.  1320a-7b(f)).  The  OIG  beUeves 
that,  as  participants  in  the  Federal 
health  care  programs,  health  care 
providers  have  an  ethical  and  legal  duty 
to  ensure  the  integrity  of  their  deaUngs 
with  these  programs.  This  duty  includes 
an  obligation  to  take  measures,  such  as 
instituting  a  compliance  program,  to 
detect  and  prevent  fraudulent,  abusive 
and  wasteful  activities.  It  also 
encompasses  the  need  to  implement 
specific  procedures  and  medianisms  to 
examine  and  resolve  instances  of  non- 
compliance with  program  requirements. 
Whether  as  a  result  of  voluntary  self- 
assessment  or  in  response  to  external 
forces,  health  care  providers  must  be 
prepared  to  investigate  such  instances, 
assess  the  potential  losses  suffered  by 
the  Federal  health  care  programs,  and 
make  full  disclosure  to  the  appropriate 
authorities.  To  encourage  providers  to 
make  voluntary  disclosures,  the  OIG 
issues  this  Provider  Self-Disclosure 
Protocol  (Protocol). 

The  concept  of  voliuitary  self- 
discloeure  is  not  new  to  the  OIG.  For 
many  years,  the  OIG  has  worked 
informally  with  providers  and  suppliers 
that  came  forward  to  cooperate  with 
OIG  to  resolve  billing,  marketing  or 
quality  of  care  problems.  In  1905,  as 
part  of  the  Operation  Restore  Trust 
(ORT)  initiative,  HHS  and  the 
Department  of  Justice  (DO))  announced 
a  pilot  volimtary  disclosure  program, 
which  embraced  OIG's  longstanding 
policy  favoring  voltmtary  self- 
disclosure.  The  demonstration  program 
was  developed  in  coordination  with 
representatives  of  the  OIG,  DO),  various 
United  States  Attorneys'  Offices,  the 
Federal  Bureau  of  Investigation  and  the 
Health  Care  Financing  Administration 
(HCFA).  The  pilot  program  was  limited 
to  five  States  (New  York,  Florida, 
Illinois.  Texas  and  California)  and  four 
different  types  of  providera  (home 
health  agencies,  skilled  nuraing 
facilities,  durable  medical  equipment 
suppliers,  and  hospice  providers).  It 
gave  those  qualifying  entities  a  formal 
mechanism  for  disclosing  and  seeking 
the  resolution  of  matters  relating  to  the 
Medicare  and  Medicaid  programs.  In 
1997,  the  pilot  voluntary  disclosure 
program  was  concluded.  While  there 
was  limited  participation  in  the  pilot, 
the  OIG  gained  valuable  insight  into  the 
variables  influencing  the  decision  to 
make  a  disclosure  to  the  Government. 

The  OIG  believes  it  must  continue 
encouraging  the  health  care  industry  to 
conduct  voluntary  self-evaluations  and 


providing  viable  opportimities  for  self- 
disclosure.  By  establishing  this  Protocol, 
the  OIG  renews  its  commitment  to 
promote  an  environment  of  openness 
and  cooperation.  The  Protocol  has  no 
rigid  requirements  or  limitations. 
Rather,  it  provides  the  OIG's  views  on 
what  are  the  appropriate  elements  of  an 
effective  investigative  and  audit 
woriung  plan  to  address  instances  of 
non-compliance.  Providera  that  follow 
the  Protocol  expedite  the  OIG's 
verification  process  and  thus  diminish 
the  time  it  takes  before  the  matter  can 
be  formally  resolved.  Failure  to  conform 
to  each  element  of  the  Protocol  is  not 
necessarily  fatal  to  the  provider's 
disclosure,  but  will  likely  delay  the 
resolution  of  the  matter. 

The  OIG's  principal  purpose  in 
producing  the  Protocol  is  to  provide 
guidance  to  health  care  providen  that 
decide  voluntarily  to  disclose 
irregularities  in  their  dealings  with  the 
Federal  health  care  programs.  Because  a 
provider's  disclosure  can  Involve 
anything  from  a  simple  error  to  outright 
fraud,  the  OIG  caimot  reasonably  make 
firm  commitments  as  to  how  a 
particular  disclosure  will  be  resolved  or 
the  specific  benefit  that  will  enure  to  the 
disclosing  entity.  In  our  experience, 
however,  opening  lines  of 
communication  with,  and  making  fiiU 
disclosure  to.  the  investigative  agency  at 
an  early  stage  generally  benefits  the 
individual  or  company.  In  short,  the 
Protocol  can  help  a  health  care  provider 
initiate  with  the  OIG  a  dialogue  directed 
at  resolving  its  potential  liabilities. 

The  decision  to  follow  the  OIG's 
suggested  Protocol  rests  exclusively 
with  the  provider.  While  the  OIG  can 
offer  only  limited  guidance  on  what  is 
inherently  a  case-specific  judgement, 
there  are  several  considerations  that 
should  influence  the  decision.  First,  a 
provider  that  uncovere  an  ongoing  fraud 
scheme  within  its  organization 
immediately  should  contact  the  OIG, 
but  should  not  follow  the  Protocol's 
suggested  steps  to  investigate  or 
quantify  the  scope  of  the  problem.  If  the 
provider  follows  the  Protocol  in  this 
type  of  situation  without  prior 
consultation  with  the  OIG.  there  is  a 
substantial  risk  that  the  Government's 
subsequent  investigation  will  be 
compromised. 

Second,  the  OIG  anticipates  that  a 
provider  will  apply  the  Protocol's 
suggested  steps  only  after  an  initial 
assessment  substantiates  there  is  a 
problem  with  non-compliance  with 
program  requirements.  The  initial 
identification  of  potential  risk  areas 
should  be  less  intensive  and  need  not 
conform  to  the  Protocol's  suggested 
procedures.  Similarly,  when  the  OIG 


conducts  a  national  review  of  a 
particular  billing  practice,  providen 
should  consider  the  option  of 
conducting  a  limited  assessment  of  the 
practice  imder  OIG  review,  rather  than 
incur  the  expense  of  a  comprehensive 
audit.  In  such  cases,  an  audit  that 
conforms  to  the  Protocol's  guidelines 
may  be  appropriate  only  in  instances 
where  a  preliminary  assessment 
suggests  the  provider  has  in  fact 
engaged  in  the  practices  under  OIG 
scrutiny. 

U.  The  Provider  Self-Disclosure  Protocol 

Unlike  the  earlier  pilot  program,  there 
are  no  pre-disclosure  requirements, 
applications  for  admission  or 
preliminary  qualifying  characteristics 
that  must  be  met.  'The  Provider  Self- 
Disclosure  Protocol  is  open  to  all  health 
care  providera,  whether  individuals  or 
entities,  and  is  not  limited  to  any 
particular  industry,  medical  specialty  or 
type  of  service.  While  no  written 
agreement  setting  out  the  terms  of  the 
self-assessment  will  be  reqiiired,  the 
OIG  expects  the  commitment  of  the 
health  care  provider  to  disclose  specific 
information  and  engage  in  specific  self- 
evaluative  steps  relating  to  the  disclosed 
matter.  In  contrast  to  the  pilot 
disclosure  program,  the  fact  that  a 
disclosing  health  care  provider  is 
already  subject  to  Government  inquiry 
(including  investigations,  audits  or 
routine  oversight  activities)  will  not 
automatically  preclude  a  disclosure. 
The  disclosure,  however,  must  be  made 
in  good  faith.  The  OIG  wall  not  continue 
to  work  with  a  provider  that  attempts  to 
dmmavent  an  ongoing  inquiry  or  fails 
to  fully  cooperate  in  the  self-disclosure 
process.  In  short,  the  OIG  will  continue 
its  practice  of  working  with  providera 
that  are  the  subject  of  an  investigation 
or  audit,  provided  that  the  collaboration 
does  not  interfere  with  the  efficient  and 
efiisctive  resolution  of  the  inquiry. 

The  Provider  Self-Disclosure  nt>tocol 
is  intended  to  facilitate  the  resolution  of 
only  mattere  that,  in  the  provider's 
reasonable  assessment,  are  potentially 
violative  of  Federal  criminal,  civil  or 
administrative  la%vs.  Mattere  exclusively 
involving  overpayments  or  errore  that 
do  not  suggest  that  violations  of  law 
have  occurred  should  be  brought 
directly  to  the  attention  of  the  entity 
(e.g.,  a  contractor  such  as  a  carrier  or  an 
intermediary)  that  processes  claims  and 
issues  payment  on  behalf  of  the 
Government  agency  responsible  for  the 
particular  Federal  health  care  program 
(e.g.,  HCFA  for  mattere  involving 
Medicare).  The  program  contractore  are 
responsible  for  processing  the  refund 
and  will  review  the  circumstances 
surrounding  the  initial  overpayment.  If 
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the  contractor  concludes  that  the 
overpayment  raises  concerns  about  the 
integrity  of  the  provider,  the  matter  may 
be  referred  to  the  OIG.  Accordingly,  the 
provider's  initial  decision  of  where  to 
refer  a  matter  involving  non-compliance 
with  program  requirements  should  be 
made  carefully. 

The  OIG  is  not  bound  by  any  findings 
made  by  the  disclosing  provider  imder 
the  Provider  Self-Disclosiue  Protocol 
and  is  not  obligated  to  resolve  the 
matter  in  any  particular  manner. 
Nevertheless,  the  OIG  will  work  closely 
with  providera  that  structure  their 
disclosures  in  accordance  with  the 
Provider  Self-Disclosure  Protocol  in  an 
effort  to  coordinate  any  investigatory 
steps  or  other  activities  necessary  to 
reach  an  effective  and  prompt 
resolution.  It  is  important  to  note  that, 
upon  review  of  the  provider's  disclosure 
submission  and/or  reports,  the  OIG  may 
conclude  that  the  disclosed  matter 
warrants  a  referral  to  DO)  for 
consideration  under  its  civil  and/or 
criminal  authorities.  Alternatively,  the 
provider  may  request  the  participation 
of  a  representative  of  DO)  or  a  local 
United  States  Attorney's  Office  in 
settlement  discussions  in  order  to 
resolve  {>otential  liability  under  the 
False  Claims  Act  or  other  laws.  In  either 
case,  the  OIG  will  report  on  the 
provider's  involvement  and  level  of 
cooperation  throughout  the  disclosure 
process  to  any  other  Government 
agencies  aSiscted  by  the  disclosed 
matter. 

117.  Voluntary  Disclosure  Submission 

The  disclosing  provider  will  be 
expected  to  make  a  submission  as 
follows. 

A.  EfEBctive  Disclosure 

The  disclosure  must  be  made  in 
writing  and  must  be  submitted  to  the 
Assistant  Inspector  General  for 
Investigative  Operations.  Office  of 
Inspector  Gennal.  Department  of  Health 
and  Human  Services.  330  Independence 
Avenue.  SW.  Cohen  Building.  Room 
5409,  Washington.  DC  20201. 
Submissions  by  telecopier,  facsimile  or 
other  electronic  media  will  not  be 
accepted. 

B.  Basic  Information 

The  submission  should  include  the 
following — 

1.  The  name,  address,  provider 
identification  number(s)  and  tax 
identification  numbers)  of  the 
disclosing  health  care  provider.  If  the 
provider  is  an  entity  that  is  owned, 
controlled  or  is  otherwise  part  of  a 
system  or  network,  include  a 
description  or  diagram  describing  the 


pertinent  relationships  and  the  names 
and  addresses  of  any  related  entities,  as 
well  as  any  afi^ected  corporate  divisions, 
departments  or  branches.  Additionally, 
provide  the  name  and  address  of  the 
disclosing  entity's  designated 
representative  for  purposes  of  the 
voluntary  disclosure. 

2.  Indicate  whether  the  provider  has 
knowledge  that  the  matter  is  under 
current  inquiry  by  a  Government  agency 
or  contractor.  If  the  provider  has 
knowledge  of  a  pending  inquiry, 
identify  any  sudi  Government  entity  or 
individual  representatives  involved. 
The  provider  must  also  disclose 
whether  it  is  under  investigation  or 
other  inquiry  for  any  other  mattere 
relating  to  a  Federal  health  care  program 
and  provide  similar  information  relating 
to  those  other  mattere. 

3.  A  full  description  of  the  nature  of 
the  matter  being  disclosed,  including 
the  type  of  claim,  transaction  or  other 
conduct  giving  rise  to  the  matter,  the 
names  of  entities  and  individuals 
believed  to  be  implicated  and  an 
explanation  of  their  roles  in  the  matter, 
and  the  relevant  periods  involved. 

4.  The  type  of  health  care  provider 
implicated  and  any  provider  billing 
nimibere  associated  with  the  matter 
disclosed.  Include  the  Federal  health 
care  programs  afiiected.  including 
Government  contractore  such  as 
carriera.  intermediaries  and  other  third- 
party  payen. 

5.  llie  reasons  why  the  disclosing 
provider  believes  that  a  violation  of 
Federal  criminal,  dvil  or  administrative 
law  may  have  occurred. 

6.  A  certification  by  the  health  care 
provider  or.  in  the  case  of  an  entity,  an 
authorized  representative  on  behalf  of 
the  disclosing  entity  stating  that,  to  the 
best  of  the  individual's  knowledge,  the 
submission  contains  truthful 
information  and  is  based  aa  a  good  faith 
effort  to  bring  the  matter  to  the 
Government's  attention  for  the  purpose 
of  resolving  any  potential  liabilities  to 
the  Government. 

C  Substantive  Information 

As  part  of  its  participation  in  the 
disclosure  process,  the  disclosing  health 
care  provider  will  be  expected  to 
conduct  an  internal  investigation  and  a 
self-assessment,  and  then  report  its 
findings  to  the  OIG.  The  internal  review 
may  occur  after  the  initial  disclosure  of 
the  mattw.  The  OIG  will  generally  agree, 
for  a  reasonable  period  of  time,  to  forego 
an  investigation  of  the  matter  if  the 
provider  agrees  that  it  will  conduct  the 
review  in  accordance  with  the  Internal 
Investigation  Guidelines  and  the  Self- 
Assessment  Guidelines  set  forth  below. 


IV.  Internal  Investigation  Guidelines 

All  disclosures  to  the  OIG  under  the 
Provider  Self-Disclosure  Protocol 
should  include  a  report  based  on  an 
internal  investigation  conducted  by  the 
health  care  provider.  While  a  provider 
is  free  to  discuss  its  preliminary 
findings  with  the  OIG  prior  to 
completion  of  its  investigation,  the 
matter  cannot  be  resolved  until  a 
comprehensive  assessment  has  been 
completed  pursuant  to  the  following 
guidelines: 

A.  Nature  and  Extent  of  the  Improper  or 
Illegal  Practice 

A  voluntary  disclosure  report  should 
demonstrate  that  a  full  examination  of 
the  practice  has  been  conducted,  llie  — 
report  should  contain  a  written 
narrative  that — 

1.  Identifies  the  potential  causes  of 
the  incident  or  practice  (e.g.,  intentional 
conduct,  lack  of  internal  controls, 
circumvention  of  corporate  procedures 
or  Government  regulations): 

2.  Describes  the  incident  or  practice 
in  detail,  including  how  the  incident  or 
practice  arose  and  continued; 

3.  Identifies  the  division, 
departments,  branches  or  related 
entities  involved  and/or  affacted; 

4.  Identifies  the  impact  on,  and  risks 
to,  health,  safety,  or  quality  of  care 
posed  by  the  matter  disdoeed.  with 
sufficient  information  to  allow  the  OIG 
to  assess  the  immediacy  of  the  impact 
and  risks,  the  steps  that  should  be  taken 
to  address  them,  as  well  as  the  measures 
taken  by  the  disclosing  entity; 

5.  Delineates  the  period  during  which 
the  incident  or  practice  occurred; 

6.  Identifies  the  corporate  officials, 
employees  or  agents  who  knew  of, 
encouraged,  or  participated  in,  the 
incident  or  practice  and  any  individuals 
who  may  have  been  involved  in 
detecting  the  matter. 

7.  Identifies  the  corporate  officials, 
employees  or  agents  who  should  have 
known  of.  but  failed  to  detect,  the 
incident  or  practice  based  on  their  job 
resptmsibilities;  and 

8.  Estimates  the  monetary  impact  of 
the  incident  or  practice  upon  the 
Fedoal  health  care  programs,  pursuant 
to  the  Self-Assessmmit  Guidelines 
below. 

B.  Discovery  and  Response  to  the 
Matter 

The  internal  investigation  report 
should  relate  the  circumstances  under 
v^ch  the  disclosed  matter  was 
discovered  and  fully  document  the 
measures  taken  upon  discovery  to 
address  the  problem  and  prevent  foture 
abuses.  In  this  regard,  the  report 
should — 
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1.  Describe  how  the  incident  or 
practice  was  identified,  and  the  origin  of 
the  information  that  led  to  its  discovery. 

2.  Describe  the  entity's  eflbrts  to 
investigate  and  document  the  incident 
or  practice  (e.g.,  use  of  internal  or 
external  legal,  audit  or  consultative 
resources). 

3.  Describe  in  detail  the  chronology  of 
the  investigative  steps  taken  in 
connection  with  the  entity's  internal 
inquiry  into  the  disclosed  matter 
including  the  following — 

(a)  A  list  of  all  individuab 
interviewed,  including  each 
individual's  business  address  and 
telephone  number,  and  their  positions 
and  titles  in  the  relevant  entities  during 
both  the  relevant  period  and  at  the  time 
the  disclosure  is  being  made.  For  all 
individuals  interviewed,  provide  the 
dates  of  those  interviews  and  the  subject 
matter  of  each  interview,  as  well  as 
summaries  of  the  interview.  The  health 
care  provider  will  be  responsible  for 
advising  the  individual  to  be 
interviewed  that  the  information  the 
individual  provides  may,  in  turn,  be 
provided  to  the  OIC.  Additionally, 
include  a  list  of  those  individuals  who 
refused  to  be  interviewed  and  provide 
the  reasons  cited; 

(b)  A  description  of  61es,  documents, 
and  records  reviewed  with  sufficient 
particularity  to  allow  their  retrieval,  if 
necessary:  and 

(c)  A  summary  of  auditing  activity 
imdertaken  and  a  summary  of  the 
documents  relied  upon  in  support  of  the 
estimation  of  losaes.  These  documents 
and  information  must  accompany  the 
report,  unless  the  calculation  of  losses  is 
undertaken  pursuant  to  the  Self- 
Assessment  Guidelines,  which  contain 
specific  reporting  requirements. 

4.  Describe  the  actions  by  the  health 
care  provider  to  stop  the  inappropriate 
conduct. 

5.  Describe  any  related  health  care 
businesses  aflected  by  the  inappropriate 
conduct  in  which  the  health  care 
provider  is  involved,  all  eflbrts  by  the 
health  care  provider  to  prevent  a 
recurrence  of  the  incident  or  practice  in 
the  affected  division  as  well  as  in  any 
related  health  care  entities  (e.g..  new 
accounting  or  internal  control 
procedures,  increased  internal  audit 
efforts,  increased  supervision  by  higher 
management  or  through  training). 

6.  Describe  any  discipUnary  action 
taken  against  corporate  officials, 
employees  and  agents  as  a  result  of  the 
disclosed  matter. 

7.  Describe  appropriate  notices,  if 
applicable,  provided  to  other 
Government  agencies,  (e.g..  Securities 
and  Exchange  Commission  and  Internal 


Revenue  Service)  in  connection  with  the 
disclosed  matter. 

C.  The  internal  investigation  report 
must  include  a  certification  by  the 
health  care  provider,  or  in  the  case  of  an 
entity  an  authorized  representative  on 
behalf  of  the  disclosing  health  care 
provider,  indicating  that,  to  the  best  of 
the  individual's  knowledge,  the  internal 
investigation  report  contains  truthful 
information  and  is  based  on  a  good  faith 
effort  to  assist  the  OIG  in  its  inquiry  and 
verification  of  the  disclosed  matter. 

V.  Self-Assessment  Guidelines 

To  estimate  the  monetary  impact  of 
the  disclosed  matter,  the  health  care 
provider  also  should  conduct  an 
internal  financial  assessment  and 
prepare  a  report  of  its  findings.  This 
sel^a8sessment  may  be  performed  at  the 
same  time  as  the  internal  investigation, 
or  commenced  after  the  scope  of  the 
non-compliance  with  program 
requirements  has  been  established.  In 
either  case,  the  OIG  will  verify  a 
provider's  calculation  of  Federal  health 
care  program  losses  and  it  is  strongly 
recommended  that,  at  a  minimum,  the 
review  conform  to  the  following 
guidelines. 

A.  Approach 

The  self-assessment  should  consist  of 
a  review  of  either — (1)  all  of  the  claims 
affected  by  the  disclosed  matter  for  the 
relevant  period:  or  (2)  a  statistically 
valid  sample  of  the  claims  that  can  be 
projected  to  the  population  of  claims 
affected  by  the  matter  for  the  relevant 
period.  This  determination  should  be 
based  on  the  size  of  the  f>opulation 
believed  to  be  implicated,  the  variance 
of  characteristics  to  be  reviewed,  the 
cost  of  the  self-assessment,  the  available 
resources,  the  estimated  diiration  of  the 
review,  and  other  factors  as  appropriate. 

B.  Basic  Information 

Regardless  of  which  of  these  two 
approaches  is  used,  the  disclosing 
provider  should  submit  to  the  OIG  a 
vtotk  plan  describing  the  self- 
assessment  process.  The  OIG  will 
review  the  proposal  and.  where 
appropriate,  provide  comments  on  the 
plan  in  a  timely  manner.  At  its  option, 
the  OIG  may  choose  to  carry  out  any 
necessary  activities  at  any  stage  of  the 
review  to  verify  that  the  process  is 
undertaken  correctly  and  to  validate  the 
review  findings.  While  the  OIG  is  not 
obligated  to  accept  the  results  of  a 
provider's  self-assessment,  findings 
based  upon  procedures  which  conform 
to  the  Protocol  will  be  given  substantial 
wei^t  in  determining  any  program 
overpayments.  In  addition,  the  OIG  wall 
use  the  validated  provider  self- 
assessment  report  in  preparing  a 


recommendation  to  DO)  for  resolution 
of  the  provider's  False  Claims  Act  or 
other  liability.  Among  the  issues  that 
should  be  addressed  in  the  plan  are  the 
following — 

1.  Review  Objective— Then  should  be 
a  statement  clearly  articulating  the 
objective  of  the  review  and  the  review 
procedure  or  combination  of  procedures 
applied  to  achieve  the  objective. 

2.  Review  Population — The  plan 
should  identify  the  population,  which  is 
the  group  about  which  information  is 
needed.  In  addition,  there  should  be  an 
explanation  of  the  methodology  used  to 
develop  the  population  and  the  basis  for 
this  determination. 

3.  Sources  of  Data — ^The  plan  should 
provide  a  fiill  description  of  the  source 
of  the  information  upon  which  the 
review  will  be  based,  including  the  legal 
or  other  standards  to  be  applied,  the 
sources  of  payment  data  and  the 
documents  that  will  be  relied  upon  (e.g.. 
employment  contracts,  rental 
agreements,  etc.). 

4.  Personnel  Qualifications — The  plan 
should  identify  the  names  and  titles  of 
those  individuals  involved  in  any  aspect 
of  the  self-assessment,  including 
statisticians,  accountants,  auditors, 
consultants  and  medical  reviewers,  and 
describe  their  qualifications. 

C.  Sample  Elements 

If  the  provider,  in  consultation  with 
the  OIG.  determines  that  the  financial 
review  will  be  based  upon  a  sample,  the 
work  plan  should  also  include  the 
sampling  plan  as  follows — 

1.  Sampling  Unit — The  plan  should 
define  the  sampling  unit,  which  is  any 
of  the  designated  elements  that 
comprise  the  population  of  interest. 

2.  Sampling  Frame — ^The  plan  should 
idmitify  the  sampling  frame,  which  is 
the  totality  of  the  sampling  units  from 
which  the  sample  will  be  selected.  In 
addition,  the  plan  should  docimient 
how  the  audit  populaticm  differs  from 
the  sampling  frame  and  what  effect  this 
difference  has  on  conclusions  reached 
as  a  result  of  the  audit. 

3.  Sample  Size— The  size  of  the 
sample  must  be  determined  through  the 
use  of  a  probe  sample.  Accordingly,  the 
plan  shcHild  include  a  description  of 
both  the  probe  sample  and  the  fiill 
sample.  At  a  minimum,  the  full  sample 
must  be  designed  to  generate  an 
estimate  with  a  ninety  (90)  percent  level 
of  confidence  and  a  precision  of  twenty- 
five  (25)  percent.  The  probe  sample 
must  contain  at  least  thirty  (30)  sample 
units  and  cannot  be  used  as  part  of  the 
full  sample. 

4.  Random  Numbers — Both  the  probe 
sample  and  the  sample  must  be  selected 
through  random  numbers.  The  source  of 
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the  random  niunbers  used  must  be 
shown  in  the  sampling  plans.  The  OIG 
strongly  recommends  the  use  of  its 
Office  of  Audit  Services'  Statistical 
Sampling  Software,  also  known  as 
"RAT-STATS."  which  is  currently 
available  free  of  charge  through  the 
"internet"  at  "www.hhs.gov/progorg/ 
oas/rat8tat.html". 

5.  Sample  Design — Unless  the 
disdosii^  provider  demonstrates  the 
need  to  use  a  difiiarent  sample  design, 
the  self-assessment  should  use  simple 
random  sampling.  If  necessitated,  the 
provider  may  use  stratified  or  multistage 
sampling.  Details  about  the  strata,  stages 
and  clusters  should  be  included  in  the 
description  of  the  audit  plan. 

6.  Estimate  of  Review  Time  per 
Sample  Item — ^The  plan  should  estimate 
the  time  expended  to  locate  the  sample 
items  and  the  staff  hours  expended  to 
teview  a  sample  item. 

7.  Characteristics  Measure  by  the 
Sample — ^The  sampling  plan  should 
identify  the  characteristics  used  for 
testing  each  sample  item.  For  example, 
in  a  sample  drawn  to  estimate  the  value 
of  overpayments  due  to  duplicate 
payments,  the  characteristics  imder 
consideration  are  the  conditions  that 
must  exist  for  a  sample  item  to  be  a 
duplicate.  The  amotmt  of  the  duplicate 
payment  is  the  measurement  of  the 
overpayment.  Tlie  sampling  plan  must 
also  contain  the  decision  rules  far 
determining  whether  a  sample  item 
entirely  meets  the  criterion  for  having 
characteristics  or  only  partially  meets 
the  criterion. 

8.  Missing  Sample  Items — ^The 
sampling  plan  must  include  a 
disciission  of  how  missing  sample  items 
were  handled  and  the  rationale. 

9.  Other  Evidence — ^Although  sample 
results  should  stand  on  their  own  in 
terms  of  validity,  sample  results  may  be 
combined  with  other  evidence  in 
arriving  at  specific  conclusions.  If 
appropriate,  indicate  what  other 
substantiating  or  corroborating  evidence 
was  developed. 

10.  Estimation  Methodology— Because 
the  general  purpose  of  the  review  is  to 
estimate  the  monetary  losses  to  the 
Federal  health  care  programs,  the 
methodology  to  be  used  must  be 
variables  sampling  using  the  difference 
estimator.  To  estimate  the  amount 
implicated  in  the  disclosed  matter,  the 
provider  must  use  the  mean  point 
estimate.  The  statistical  estimates  must 
be  reported  using  a  ninety  (90)  percent 
confidence  level.  The  use  of  RAT- 
STATS  to  calculate  the  estimates  is 
strongly  recommended. 

11.  Reporting  Results — ^The  sampling 
plan  should  indicate  how  the  results 
will  be  reported  at  the  conclusion  of  the 


review.  In  preparing  the  report,  enough 
details  must  be  provided  to  clearly 
indicate  what  estimates  are  reported. 

D.  Certification 

Upon  completion  of  the  self- 
assessment,  the  disclosing  health  care 
provider,  or  in  the  case  of  an  entity  its 
authorized  represmtative.  must  sulmiit 
to  the  OIG  a  certification  stating  that,  to 
the  best  of  the  individual's  knowledge, 
the  report  contains  truthful  information 
and  is  based  on  a  good  faith  effort  to 
assist  OIG  in  its  inquiry  and  verification 
of  the  disclosed  mattw. 

VI.  OIG's  Verification 

Upon  receipt  of  a  health  care 
provider's  disclosure  submission,  the 
OIG  will  begin  its  verification  of  the 
disclosure  information.  The  extent  of 
the  OIG's  verification  effort  will  depend, 
in  large  part,  upon  the  quality  and 
thoroughness  of  the  internal 
investigative  and  self-assessment 
reports.  Mattere  imcovered  during  the 
verification  process,  which  are  outside 
of  the  scope  of  the  matter  disclosed  to 
the  OIG,  may  be  treated  as  new  matters 
outside  the  Provider  Self-Disclosure 
Protocol. 

To  facilitate  the  OIG's  verification  and 
validation  processes,  the  OIG  must  have 
access  to  all  audit  work  papers  and 
other  supporting  documents  without  the 
assertion  of  privileges  or  limitations  on 
the  informaticm  produced.  In  the  nonnal 
course  of  verification,  the  OIG  will  not 
request  production  of  written 
communications  subject  to  the  attorney- 
client  privilege.  There  may  be 
documents  or  other  materials,  however, 
that  may  be  covered  by  the  wmk 
product  doctrine,  but  which  the  OIG 
believes  are  critical  to  resolving  the 
disclosure.  The  OIG  is  prepared  to 
discuss  with  provider's  counsel  ways  to 
gain  access  to  the  underlying 
information  without  the  need  to  waive 
the  protections  provided  by  an 
appropriately  asserted  claim  of 
privilege. 

Vn.  Payments 

Because  of  the  need  to  verify  the 
information  provided  by  a  disclosing 
health  provider,  the  OIG  will  not  accept 
payments  of  presumed  overpayments 
determined  by  the  health  care  provider 
prior  to  the  completion  of  the  OIG's 
inquiry.  However,  the  provider  is 
encouraged  to  place  the  overpayment 
amount  in  an  interest-bearing  escrow 
account  to  minimize  further  losses. 
While  the  matter  is  under  OIG  inquiry, 
the  disclosing  provider  must  refrain 
from  making  payment  relating  to  the 
disclosed  matter  to  the  Federal  health 
care  programs  or  their  contractors 


without  the  OIG's  prior  consent.  If  the 
OIG  consents,  the  disclosing  provider 
will  be  required  to  agree  in  writing  that 
the  acceptance  of  the  payment  does  not 
constitute  the  Government's  agreement 
as  to  the  amount  of  losses  suffered  by 
the  programs  as  a  result  of  the  disclosed 
matter,  and  does  not  afiiect  in  any 
manner  the  Government's  ability  to 
pursue  criminal,  civil  or  administrative 
remedies  or  to  obtain  additional  fines, 
damages  or  penalties  few  the  matters 
disclosed. 

VW.  Cooperation  and  Removal  from  the 
Provider  Self-Disclosure  Protocol 

The  disclosing  entity's  diligent  and 
good  faith  cooperation  throughout  the 
entire  process  is  essentiaL  Accordingly, 
the  OIG  expects  to  receive  documents 
and  information  from  the  entity  that 
relate  to  the  disclosed  matter  without 
the  need  to  resort  to  compuls(»y 
methods.  If  a  provider  faUs  to  work  in 
good  faith  with  the  OIG  to  resolve  the 
disclosed  matter,  that  ladi:  of 
cooperation  will  be  considered  an 
aggravating  factor  when  the  OIG 
assesses  the  appropriate  resolution  of 
the  matter.  Similarly,  the  intentional 
submission  of  false  or  otherwise 
untruthful  infionnation.  as  well  as  the 
intentional  emission  of  relevant 
information.  Mrill  be  referred  to  DO)  or 
other  Federal  agencies  and  could,  in 
itself,  result  in  criminal  and/or  civil 
sanctions,  as  well  as  exclusion  from 
participaticm  in  the  Federal  health  care 
programs. 

Dated:  October  21. 1998. 
JnaBGihlM  Brawn. 
Inspector  General. 
(PR  Doc  9»-290M  Filed  10-29-98:  8:45  am) 
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action:  Notice  for  CRADA 
opportunities. 


t:  Pursuant  to  the  Federal 
Technology  Transfer  Act  of  1986  (FTTA, 
15  U.S.C  3710;  and  Executive  Order 
12591  of  April  10.  1987,  as  amended  by 
the  National  Technology  Transfer  and 
Advancement  Act  of  1995).  the  National 
Cancer  Institute  (NQ)  of  the  National 
Institutes  of  Health  (NIH)  of  the  Public 
Health  Service  (PHS)  of  the  Department 
of  Health  and  Human  Services  (DHHS) 
seeks  Cooperative  Research  and 
Development  Agreements  (CRADAs) 
with  pharmaceutical  or  biotechnology 
companies  to  evaluate  and  develop 
methods  to  generate,  expand  and 
modify  dendritic  cells  to  act  in  an 
immunologically  specific  manner.  The 
Collaboration  will  focus  on  the 
development  and  evaluation  of 
conditions  for  specific 
immunomodulatory  maneuvers  focused 
on  induction  of  Thl  and  Tel  biased 
inunune  responses  by  dendritic  cells. 
Additionally,  the  collaboration  will 
include  the  characterization  of  human 
dendritic  cell  phenotypic  subsets 
including  the  generation  of  subset 
specific  reagents.  These  research  efforts 
would  be  directed  by  our  evolving 
understanding  of  dendritic  cell  biology 
which  includes  both  the 
characterization  of  cytokine  expression 
by  dendritic  cells  (production  and 
regulation  of  production)  and  the 
characterization  of  dendritic  cell 
responses  to  both  known  and  as  yet 
uncharacterized  cytokines. 

Any  CRADA  for  the  biomedical  use  of 
this  technology  will  be  considered.  The 
CRADAs  would  have  an  expected 
duration  of  one  (1)  to  five  (5)  years.  The 
goals  of  the  CRADAs  include  the  rapid 
publication  of  research  results  and 
timely  commerciaUzation  of  products, 
diagnostics  and  treatments  that  result 
from  the  research.  The  CRADA 
Collaborators  will  have  an  option  to 
negotiate  the  terms  of  an  exclusive  or 
nonexclusive  commercialization  license 
to  subject  inventions  arising  under  the 
CRADAs  which  are  the  subject  of  the 
CRADA  Research  Plan. 
A00AC8SE8:  Statements  of  interest, 
proposals  and  questions  about  this    . 
CRADA  opportimityjnay  be  addressed 
to  Gary  Cuchural.  Technology 
Development  k  Commercialization 
Branch,  National  Cancer  Institute- 
Frederick  Cancer  Research  & 
Development  Center,  Fairview  Center, 
Room  502.  Frederick.  MD  21701  (phone: 
301-646-5465.  Gut:  301-846-6820). 
Scientific  inquiries  may  be  addressed  to 
Dr.  Edward  Nelson.  Immunotherapy 
Laboratory.  NCI  Clinical  Services 
Program.  National  Cancer  Institute- 


Frederick  Cancer  Research  ft 
Development  Center,  phone:  301-646- 
1491;  FAX:  301-846-6022. 

EFFECTIVE  DATE:  Confidential  CRADA 
statements  of  interest  describing  the 
proposed  research,  preferably  one  page 
or  less,  must  be  submitted  to  NQ  on  or 
before  December  29.  1998.  Guidelines 
for  preparing  full  CRADA  proposals  will 
be  communicated  shortly  thereafter  to 
all  respondents  who  have  been  selected 
on  the  basis  of  mutual  scientific  interest. 
SUPPLEMENTARY  information: 

Technology  Available 

The  Immunotherapy  Laboratory  of  the 
NQ  Clinical  Services  Program  at  the 
Frederick  Center  Research  and 
Development  Center  has  exfMrtise  in  the 
following  technological  areas: 

•  Experience  generating  frequent, 
large  dendritic  cell  (DC)  preparations. 

•  Experience  generating  in  excess  of 
80  DC  preparations,  from  both  normal 
donors  and  cancer  patients. 

•  Well  established,  extensive  systems 
for  functional  and  phenotypic 
evaluation  of  dendritic  cell  preparations 
and  their  responses  to  various  immune 
mediators. 

•  Access  to  Good  Manufacturing 
Practice  (GMP)  monoclonal  antibody 
production  facility. 

•  Established  human  tumor  antigen 
systems  for  final  functional  evaluations 
of  immune  response. 

NQ's  Dendritic  Cell  Patents  and 
Patent  Applications: 

1.  A  Method  and  Compositions  for 
Making  Dentritic  Cells  from  Expanded 
Populations  of  Monocytes  and  for 
Activating  T  Cells,  filed  in  the  United 
States  Patent  and  Trademark  Office  May 
21, 1997. 

The  role  of  the  National  Cancer 
Institute  in  this  CRADA  will  include, 
but  not  be  limited  to: 

1.  Providing  intellectual,  scientific, 
and  technical  expertise  and  experience 
to  the  research  project. 

2.  Providing  the  Collaborator  with 
data  from  in-vitro  and  in-vivo  studies. 

3.  Planning  research  studies  and 
interpreting  research  results. 

4.  Publishing  research  results. 

The  role  of  the  CRADA  Collaborator 
may  include,  but  not  be  limited  to: 

1.  Providing  significant  intellectual, 
scientific,  and  technical  expertise  or 
experience  to  the  research  project. 

2.  Planning  research  studies  and 
interpreting  research  results. 

3.  Providing  technical  expertise  and/ 
or  financial  support  for  (e.g.  facilities, 
personnel  and  expertise)  CRADA  related 
Government  activities. 

4.  Accomplishing  objectives 
according  to  an  appropriate  timetable  to 


be  outlined  in  the  CRADA 
Collaborator's  proposal. 

5.  The  willingness  to  commit  best 
effort  and  demonstrated  resources  to  the 
research,  development  and 
commercialization  of  this  technology. 

6.  The  demonstration  of  expertise  in 
the  commercial  development, 
production,  marketing  and  sales  of 
products  related  to  this  area  of 
technology. 

7.  The  wilUngness  to  cooperate  with 
the  National  Cancer  Institute  in  the 
timely  publication  of  rese(ux±  results. 

8.  The  agreement  to  be  bound  by  the 
appropriate  DHHS  regulations  relating 
to  human  subjects,  and  all  PHS  policies 
relating  to  the  use  and  care  of  laboratory 
animals. 

9.  The  willingness  to  accept  the  legal 
provisions  and  language  of  the  CRADA 
with  only  minor  modifications,  if  any. 
These  provisions  govern  the  licensing  of 
patent  rights  to  CRADA  inventions. 

Dated  October  21. 1998. 
Kathlan  Sybart. 

Acting  Director.  Technology  Development  6r 
CommeTcializaiion  Branch  National  Cancer 
Institute  National  Institutes  of  Health. 
[FR  Doc.  9»-29074  Filed  10-29-98;  8:45  am] 
'MJJNO  coot  414»41-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  InstltutM  of  Haalth 

Qovamment-Oiwnad  Inventions; 
Availability  for  Uconslng 

AQENCY:  National  Institutes  of  Health. 
Public  Health  Service.  DHHS. 
action:  Notice. 

summary:  The  inventions  listed  below 
are  owned  by  agencies  of  the  U.S. 
Government  and  are  available  for 
licensing  in  the  U.S.  in  accordance  with 
35  U.S.C.  207  to  achieve  expeditious 
commercialization  of  results  of 
federally-funded  research  and 
development.  Foreign  patent 
applications  are  filed  on  selected 
inventions  to  extend  market  coverage 
for  companies  and  may  also  be  available 
for  licensing. 

ADDRESSES:  Licensing  information  and 
copies  of  the  U.S.  patent  applications 
listed  below  may  be  obtained  by  writing 
to  the  indicated  licensing  contact  at  the 
Office  of  Technology  Transfer. 'National 
Institutes  of  Health.  6011  Executive 
Boulevard.  Suite  325.  Rockville. 
Maryland  20852-3804;  telephone:  301/ 
496-7057;  fax:  301/402-0220.  A  signed 
Confidential  Disclosure  Agreement  will 
be  required  to  receive  copies  of  the 
patent  applications. 
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Cannabiiioids  As  Neuroprotectants 

A  Hampson.  J  Axelrod,  M  (kimaldi 

(NIMH) 
DHHS  Reference  Nos.  £-287-97/0  filed 

21  Apr  98  and  E-287-97/1  filed  10 

Aug  98 
Licensing  Contact:  Stephen  Finley,  301/ 

49&-7735  ext.  215 

This  technology  describes  the 
neuroprotective  propierties  of 
cannabidiol  (CBD),  2-[3-Methyl-6-(l- 
methylethenyl)-2-cyclohexen-lyl]-5- 
pentyl-l,3-b«izenediol.  Cannabidiol  is  a 
neuroprotective  cannabinoid  that  does 
not  possess  the  psychoactive  qualities 
which  have  previously  hampered  the 
development  of  cannabincrid-based 
therapeutics.  Cannabidiol  is  an  effective 
blood-brain  barrier  permeable 
antioxidant,  that  is  more  potent  than 
either  tocopherol  or  ascoifaate.  As 
reported  in  PNAS  95, 8268-73  Quly 
1998).  CBD  can  protect  neurons  from 
both  glutamate  and  free  radical  induced 
toxicity.  It  is  believed  that  CBD  may 
present  a  viable  alternative  for  treatment 
of  ischemia  or  physical  traumas.  This 
technology  is  currently  available  for 
either  licensing  or  collaborative  efforts 
imder  a  Cooperative  Research  and 
Development  Agreement  (CRADA). 

Methods  and  Compoeitioiis  for 
Inhibiting  Inflammetion  and 
Angiogenesis 

K  KeUy  (NO) 
PCT/US97/19772  filed  24  Oct  97 

(claiming  priority  of  USSN  60/ 

027,871  filed  25  Oct  96) 
Licensing  Contact:  Charles  Maynard, 

301/496-7735  ext.  243 

The  invention  provides  compositions 
and  methods  directed  to  isolated  a 
subunits  of  the  7TM  protein  CD97. 
CD97  is  a  heterodimer  existing  in  three 
isoforms.  namely  three  forms  of  a 
subunit  and  one  invariant  ^  subimit. 
The  invention  provides  compositions 
and  methods  for  detecting  a  subunit  of 
CD97,  a  T-oell  protein  wdiich  is 
upregulated  in  activated  T-cells  and  is 
involved  in  the  onset  and  maintenance 
of  inflammation  and  angiogenesis.  The 
invention  provides  an  isolated  protein 
comprising  a  soluble  CD97  a  subunit, 
and  an  isolated  nucleic  add  encoding  a 
soluble  CD97  a  subunit  protein.  The 
invention  also  provides  methods  for 
identifying  compounds  which  inhibit 
soluble  CD97  a  subunit  expression.  The 
invention  may  be  used  to  inhibit 
angiogenesis  associated  with  chronic 
inflammation  in  a  mammal  by 
administering  a  therapeutically  effective 
amount  of  a  CD97  antagonist.  Another 
application  includes  determining  the 
degree  of  inflammation  at  a  site  in  a 
mammal  with  an  antibody  composition 


specifically  reactive  to  a  soluble  CD97  a 
subunit.  Further,  it  should  be  noted  that 
these  compositions  and  methods  have 
in  vitro  utility  in  the  construction  of 
proteins  and  subsequences  thereof  for 
the  construction  of  antibodies,  and 
nucleic  acids  and  subsequences  thereof 
for  use  as  probes. 

Genetic  Polymorphiams  Of  Interleuldn- 
1  Alpha  And  BeU  Associated  With 
Early  Oanrt  Feriodoatitis 

SR  Diehl,  HA  Schenkein,  YF  Wang 

Serial  No.  09/035,220  filed  05  Mar  97 
Licensing  Contact:  Dmmis  Penn.  301/ 

496-7056  ext.  211 

Periodontal  disease  occurs  in  10-20% 
of  adults,  and  constitutes  a  major  cause 
of  tooth  Joss.  About  0.5%  of  U.S. 
adolescents  between  the  ages  of  14  to  17 
years  old  (about  70,000)  have  localized 
early  onset  periodontitis  and  0.1% 
(17.000)  have  the  more  destructive  form 
known  as  generalized  early  onset 
periodontitis.  Both  types  of  early  onset 
periodontitis  oftm  lead  to  tooth  loss 
before  the  age  of  20.  Extrapolation  of 
these  figures  up  to  age  35  leads  to 
estimates  of  early  onset  periodontitis 
having  a  ma)or  impact  on  the  dental 
health  of  400.000  individuals  in  the  U.S. 
population.  Discovray  of  genetic 
polymorphisms  at  the  interleukin  1 
alpha  and  1  beta  genes  significantly 
associated  with  disease  risk  allows 
genetic  testing  to  be  used  to  predict 
disease  prior  to  onset.  This  can  be  used 
to  target  clinical  efforts  for  disease 
prevention  to  those  individuals  at 
greatest  risk.  The  genetic  test  can  also 
justify  more  a|(gressive  therapeutic 
treatments  for  individuals  already 
affected  by  the  early  onset  periodontitis 
who,  based  on  their  genetic  profile,  are 
predicted  to  exhibit  very  rapid  disease 
progression. 

Dated:  October  24. 1998. 
lackSpisBri. 

Director,  Division  of  Technology  Development 
and  Transfer,  Office  ofTechnology  Transfer. 
(FR  Doc  98-29072  Filed  10-29-98:  8:45  mm] 
■UJNQ  COM  414»-«1-H 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  bistitiitM  of  Health 

National  InaMtuta  of  DIabelai  and 
Mgemveana  luonoy  uiseaeM 
of  Closed  Msadng 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act.  as 
amended  (5  U.S.C  Appendix  2).  notice 
is  hereby  given  of  the  following 
meeting. 


The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  S52(b)(c)(6).  Title  5 
U.S.C.  as  amended.  The  grant 
applications  and  the  discussions  could 
disclose  confidential  trade  secrets  or 
commercial  property  such  as  patmtable 
material,  and  personal  information 
conc«ning  individuals  associated  with 
the  grant  appUcations.  the  disclosure  of 
nidiich  would  omstitute  a  deariy 
unwarranted  invasion  of  personal 
privacy. 

Name  of  Committee:  National  Institute  of 
Diabetes  and  Digaative  and  Kidney  Diaaaaat 
Special  Emphasii  Panel. 

Date:  Daoember  7-4. 1998. 

Time:  Decamber  7. 1996.  7:30  PM  to 
Adjoununent 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Durham  Hilton.  3800  Hillsborough 
Road.  Durham.  NC  27705. 

Contact  Pefsoo:  FRANCISCO  O.  CALVO. 
PHD.  Oiief.  S.EP.  Section.  Chief.  Special 
Eoqihasis  Panel.  Review  Branch.  DEA. 
NIDDK.  Natdier  Building,  Room  6AS-37E. 
National  Institutes  of  Haahh.  Bethesda.  MD 
20892-6600.  (301)  594-6897. 
(Catalogue  of  Federal  Domestic  Assistanoa 
Program  No*.  93.847,  Diabetes, 
Endocrinology  and  Metabolic  Rwnearrh; 
93.848,  Digestive  Diseases  and  NutritioD 
Research;  93.849,  Kidney  Diseases,  Urology 
and  Hematology  Research,  National  Institutes 
of  Health.  HHS) 

Dated:  October  26. 1998. 


UVamaY. 

Conunittee  Management  Officer,  SIH. 
(FR  Doc  98-29067  Filed  10-29-96;  6:45  am) 
ooof  4Ma«t-ai 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  biallbilaa  of  Healtn 

National  bislHula  of  Dental 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.&C  Appendix  2).  notice 
is  hereby  given  of  the  following 
meetings. 

The  meetings  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
5S2b(c)(4)  and  5S2b(c)(6).  Title  5  U.S.C. 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
apphcations.  the  disclosure  of  wdiich 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 
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Name  of  Committee:  National  Institute  of 
Dental  Research  Special  Emphasis  Panel  99- 
02,  RFA  DE97-002,  P60s. 

Date:  November  18-19, 1998. 

Time:  8:30  am  to  5:00  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

nace:  Hyatt  Dulles,  Dulles  Comer  Blvd., 
Hemdon.  VA  20171. 

Contact  Person:  YONG  A.  SHIN,  PHD, 
Scientific  Review  Administrator,  4500  Center 
Drive.  Natcher  Building.  Rm.  4AN44F. 
National  Institutes  of  Health.  Bethesda.  MD 
20892.  (301)  594-2372. 

Name  of  Committee:  National  Institute  of 
Dental  Research  Special  Emphasis  Panel  99- 
08.  Centers  of  Discovery. 

Date:  December  7-8, 1998. 

rime:  8:30  am  to  5:00  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Hotel  Edgewater,  2411  Alaskan  Way, 
Seattle.  WA  98121. 

Contact  Person:  H.  George  Hausch,  PHD, 
Chief.  Grants  Review  Section.  4500  Center 
Drive,  Natcher  Building,  Rm.  4AN44F, 
National  Institutes  of  Health,  Bethesda,  MD 
20892.  (301)  594-2372. 

Name  of  Committee:  National  Institute  of 
Dental  Research  Special  Emphasis  Panel  99- 
13,  POl  P.eview. 

Date:  December  9-10, 1998. 

rime:  8:30  am  to  5:00  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Hotel  Edgewater,  2411  Alaskan  Way. 
Seattle,  WA  98121. 

Contact  Person:  H.  George  Hausch,  PHD, 
Chief.  Grants  Review  Section,  4500  Center 
Drive,  Natcher  Building,  Rm.  4AN44F, 
National  Institutes  of  Health,  Bethesda,  MD 
20892.  (301)  594-2372. 
(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.121,  Oral  Diseases  and 
Disorders  Research,  National  Institutes  of 
Health,  HHS) 

Dated:  October  26, 1998. 
UVanMY.Stringfield. 
Committee  Management  Officer,  NIH. 
IFR  Doc  98-29068  Filed  10-29-98;  8:45  am) 
MUMQ  COM  4140-«1-ll 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  InstitutM  of  Healtti 

Natlonai  Instttui*  of  Mental  Health; 
Notloa  of  Cloaed  Meetings 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act.  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meetings. 

The  meetings  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6).  Title  5  U.S.C. 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 


property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
Mental  Health  Special  Emphasis  Panel. 

Date:  November  23. 1998. 

Time:  2:00  PM  to  3:30  PM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Parklawn  Building— Room  9C-26. 
5600  Fishers  Lane,  Rockville,  MD  20857, 
(Telephone  Confwence  call). 

Contact  Person:  Victoria  S.  Levin,  MSW. 
Scientific  Review  Administrator,  Division  of 
Extramural  Activities,  National  Institute  of 
Mental  Health,  NIH,  Parklawn  Building,  5600 
Fishers  Lane,  Room  9C-26.  Rockville,  MD 
20857,  301-443-6470. 

Name  of  Committee:  National  Institute  of 
Mental  Health  Special  Emphasis  PaneL 

Date:  December  3, 1998. 

Time:  9:00  AM  to  7:00  PM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Mace:  One  Washington  Circle,  1 
Washington  Circle,  NW..  Washington.  DC 
20037. 

Contact  Person:  Ron  Schoenfeld.  PHD. 
Scientific  Review  Administrator,  Division  of 
Extramural  Activities,  National  Institute  of 
MenUl  Health,  NIH,  Parklawn  Building.  5600 
Fishers  Lane.  Room  9-101,  Rockville,  MD 
20857,  301-443-3936. 
(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.242.  Mental  Health  Research 
Grants:  93.281,  Scientist  Development 
Award,  Scientist  Development  Award  for 
Clinicians,  and  Research  Scientist  Award: 
93.282.  Mental  Health  National  Research 
Service  Awards  for  Research  Training, 
National  Institutes  of  Health,  HHS) 

Dated:  October  26. 1998. 
LaVerne  Y.  SiringBald. 
Committee  Management  Officer,  NIH. 
(FR  Doc.  98-29069  Filed  10-29-98:  8:45  am) 
MLUNO  COOC  4140-S1-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Instttutes  of  Healtti 

National  Instituta  of  Arthrttis  and 
Musculoakelatal  and  Skin  Dii 
Notice  of  Cloaed  Meetinga 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act.  as 
amended  (5  U.S.C.  Appendix  2).  notice 
is  hereby  given  of  the  following 
meetings. 

The  meetings  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6).  Title  5  U.S.C. 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 


property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
Arthritis  and  Musculoskeletal  and  Skin 
Diseases  Special  Emphasis  Panel,  NIAMS 
Research  Trial. 

Date:  November  5, 1998. 

Time:  8:00  AM  to  5:00  PM. 

A^jida:  To  review  and  evaluate  grant 
applications. 

Place:  Hyatt  Regency  Bethesda.  One 
Bethesda  Metro  Center,  Bethesda,  MD  20814. 

Contact  Person:  Melody  Maryland,  NIAMS, 
45  Center  Drive  Rm.  SAS  25  U.  Bethesda.  MD 
20892. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  National  Institute  of 
Arthritis  and  Musculoskeletal  and  Skin 
Diseases  Special  Emphasis  Panel,  NIAMS 
SDRC  Review. 

Date:  November  16-17, 1998. 

Time:  8:30  AM  to  SKX)  PM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Bethesda  Holiday  Inn,  Bethesda,  MD 
20017. 

Contact  Person:  Melody  Maryland,  NIAMS. 
45  Center  Drive.  Rm.  SAS  2SU.  Bethesda.  MD 
20892. 

Name  of  Committee:  National  Institute  of 
Arthritis  and  Musculoskeletal  and  Skin 
Diseases  Special  Emphasis  Panel.  NIAMS 
004-CCMD  SEP. 

Date:  November  18-19. 1998. 

Time:  8:30  AM  to  5:00  PM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Bethesda  Holiday  Inn.  8120 
Wisconsin  Avenue.  Bethesda,  MD  20852. 

Contact  Person:  Melody  Maryland.  NIAMS, 
45  Center  Drive.  Rm.  5AS  2SU.  Bethesda,  MD 
20892. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.846,  Arthritis, 
Musculoskeletal  and  Skin  Diseases  Research. 
National  Institutes  of  Health.  HHS) 

Dated:  October  26. 1998. 
LaVanMY.StringBdd. 
Committee  Management  Officer,  NIH. 
(FR  Doc.  98-29070  Filed  10-29-98;  8:45  am) 
MUMO  COOC  414a-TMI 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institirtaa  of  Health 

Center  for  Scientific  Review;  Notice  of 
Cloaed  Meetings 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act.  as 
amended  (5  U.S.C.  Appendix  2).  notice 
is  hereby  given  of  the  following 
meetings. 
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The  meetings  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  S52b(c)(6),  Title  5  U.S.C. 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy.        % 

Name  of  Committee:  Center  tor  Scientific 
Review  Special  Emphasis  PaneL 

Date:  November  1-3. 1998. 

Time:  8:30  AM  to  5M)  PM. 

Agenda:  To  review  and  evaliute  grant 
applications. 

IHace:  Loews  Summit  New  York  Hotel, 
New  Yoric  NY  10022. 

Contact  Person:  Marfam  G.  Behar.  PHD. 
Scientific  Review  Administrator.  Center  for 
Scientific  Review.  National  Institutes  of 
Health.  6701  Rockledge  Drive.  Room  4178. 
MSC  7806.  Bethesda.  MD  20892.  (301)  43S- 
1180. 

This  notice  is  being  published  leas  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  l>y  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Date:  November  1. 1998. 

Time:  7:30  PM  to  lOMS  PM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  St  James  Hotel.  Washington.  DC 
20037. 

Contact  Person:  Bruce  Maurer.  PHD. 
Scientific  Review  Administrator.  Center  for 
Scientific  Review.  National  Institutes  of 
Health.  6701  Rockledge  Drive.  Room  5108. 
MSC  7852,  Bethesda.  MD  20892.  (301)  435- 
1167. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  impooed  by  the  review  and 
funding  cycle. 

Mnne  of  Committee:  Health  Promotion  and 
Disaeae  Prevention  Initial  Review  Croup, 
Epidemiology  and  Diaease  Control 
Subcommittee  2. 

Date:  November  2-4. 1998. 

Tinw:  BiOO  AM  to  5M)  PM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn  Old  Town  Alexandria, 
Alexandria,  VA  22314. 

Contact  Person:  H.  Mac  Stiles,  DOS.  PHD. 
MPH.  Scientific  Review  Administrator, 
Center  far  Scientific  Review,  National 
Institutes  of  Health,  6701  Rockledge  Drive, 
Room  4108,  MSC  7816,  Bethesda,  MD  20892. 
301-435-1785. 

This  notice  is.  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  impoeed  by  the  review  and 
funding  cycle. 

Mune  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  PaneL 

Date:  November  2-3, 1998. 

Time:  8:00  AM  to  5:00  PM. 


Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Ramada  Inn,  1775  Rodcville  Pike, 
Rockville,  MD  20852. 

Contact  Person:  Houston  Baker.  PHD, 
Scientific  Review  Administrator.  Center  for 
Scientific  Review.  National  Institutes  of 
Health.  6701  Rockledge  Drive,  Room  5128, 
MSC  7854.  Bethesda.  MD  20892-7854,  (301) 
435-1175. 

This  notice  is  being  published  less  than  IS 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Nante  of  Coatmittee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Date:  November  2-3, 1998. 

Time:  8:00  AM  to  11:30  AM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

FToce:  Gaithersbuig  Hilton  Hotel,  620  Peny 
Parinray,  Gaithersburg,  MD  20677. 

Contact  Person:  Nabeeh  Mourad.  PHD. 
Scientific  Review  Administrator.  Center  Cor 
Scientific  Review,  National  Institutes  of 
Heahh,  6701  Roddedge  Drive,  Room  4212, 
MSC  7812.  Bethesda.  MD  20092,  (301)  435- 
1222. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meetijig  due  to  the  timing 
limitations  impoaed  by  the  review  and 
funding  cycle. 

Ntmie  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Date:  November  2-3, 1998. 

Time:  8KW  AM  to  5O0  PM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

nace:  St  James  Hotel.  Washingtcm.  DC 
20037. 

Contact  Person:  Bruce  Maurer.  PHD. 
Scientific  Review  Administrator,  Center  far 
Scientific  Review.  National  Institutes  of 
Health.  6701  Rockledge  Drive.  Room  5108. 
MSC  7852.  Bethesda.  MD  20892.  (301)  435- 
1167. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
liinitations  impoaed  by  the  review  and 
funding  cycle. 

Nfune  of  Coatmittee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Date:  November  2-3. 1998. 

Time:  8:30  AM  to  6K)0  PM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Mace:  Holiday  Inn.  5520  Wisconsin  Ave, 
Chevy  Chase,  MD  20815. 

Contact  ftrson:  Gloria  B.  Levin.  PHD. 
Scientific  Review  Administrator.  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  5206, 
MSC  7848,  Bethesda.  MD  20892.  (301)  435- 
1017. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitatioDS  impoaed  by  the  review  and 
fonding  cycle. 

Mune  ofConunittee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Date:  November  2. 1998. 

Time:  8:30  AM  to  5:30  PM. 

Agenda:  To  review  and  evaluate  grant 
applications. 


Place:  Holiday  Inn  Geoigatowm.  2101 
Wisconsin  Avenue,  N.W.,  Washington,  DC 
20007. 

Contact  Person:  Syed  M.  Quadri,  PHD, 
Scientific  Review  Administrator,  Center  far 
Scientific  Review,  National  Institutes  of 
Health.  6701  Rockledge  Drive,  Room  4144. 
MSC  7804.  Bethesda.  MD  20692.  (301)  43S- 
1211. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  impoaed  by  me  review  and 
funding  cycle. 

Mune  of  Coaunittee:  Center  far  Scientific 
Review  Special  Emphasis  PaneL 

Date:  November  2. 1998. 

Tiate:  1«)  PM  to  2K)0  PM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  NIH.  Hockledgs  2.  Bethesda.  MD 
20892.  (Telephone  Conference  Call). 

Contact  Parson:  Ramesh  K.  Nayak.  PHD, 
Scientific  Review  Administrator.  Center  for 
Scientific  Review.  National  batitutes  of 
Health.  6701  Rockledge  Drive,  Room  5146, 
MSC  7840,  Bethesda,  MD  20892.  (301)  43S- 
1028. 

l%is  notice  is  being  published  less  than  IS 
da]rs  pHor  to  the  meeting  due  to  the  timing 
liinitatians  impnawH  by  the  review  and 
fundingcyde. 

Mune  of  Committee:  Center  far  Scientific 
Review  Special  Emphasis  Panel  StGl-SSS- 
8  (52). 

Date:  November  2, 1998. 

Time:  2K10  PM  to  4:00  PM. 

Agendo:  To  review  and  evaluate  grant 
applications. 

Hace:  NIH.  Rockledge  2.  Bethesda.  MD 
20892.  (Telepbooe  Cooferenoe  Call) . 

Contact  Person:  Nadaraien  Vydelingum, 
PHD,  Scientific  Review  Administrator. 
Spedal  Study  Section-8.  Center  far  Scientific 
Review.  National  Institutes  of  Haaldi.  6701 
Rockledge  Drive.  MSC  7854.  Rm  5122. 
Bethesda.  MD  20892.  (301)  435-1176. 

This  notice  is  twing  published  leas  than  IS 
days  prior  to  die  meeting  due  to  the  timing 
liinitations  impoeed  by  the  review  and 
funding  cycle. 

Mune  of  Committee:  Center  far  Scientific 
Review  Special  Kmphatit  Panel. 

Date:  November  2. 1998. 

Time:  ZiOO  PM  to  3K)0  PM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:}mi.  Rockledge  2.  Bethesda.  MD 
20892,  (Telephone  Conference  Call). 

Contact  Person:  Ramesh  K.  Nayak.  PHD. 
Scientific  Review  Administrator.  Canter  far 
Scientific  Review.  National  Institutes  of 
Health.  6701  Rockledge  Drive.  Room  5146, 
MSC  7840,  Bethesda.  MD  20892,  (301)  435- 
1026. 

This  notice  is  being  published  lees  than  IS 
days  prior  to  the  meeting  due  to  the  timing 
limitations  impoaed  by  the  review  and 
funding  cycle. 

Mune  of  Conaruttee:  Center  far  Scientific 
Review  Special  Emphasis  Panel. 

Date:  November  2, 1998. 

Time:  12:30  PM  to  2«l  PM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  NDi  Rockledge  2.  Bethesda,  MD 
20692. 
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Contact  Person:  Denial  B.  B«rch,  PHD, 
Scientific  Review  Administrator.  Center  for 
Scientiflc  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  5204. 
MSC  7848,  Bethesda,  MD  20892,  (301)  435- 
1256. 

This  notice  is  being  published  less  than  IS 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel,  ZRGl 
AARR-4  (01). 

Date:  November  3-4, 1998. 

Tinie.  7:00  PM  to  5:00  PK^. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn  Chevy  Chase.  5520 
Wisconsin  Avenue,  Chevy  Chase,  MD  20815. 

Contact  Person:  Mohindar  Poonian,  PHD, 
Scientific  Review  Administrator,  Center  for 
<Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive.  Room  5110. 
MSC  7852.  Bethesda,  MD  20892,  (301)  435- 
1168. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  irojiosed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel  (ZRGl  SSS- 
Z). 

Date:  November  4-5,  1998. 

Tjine.  8:00  AM  to  5:00  PM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Ramada  Inn.  Rockville,  MD  20852. 

Contact  Person:  Ron  Manning,  PHD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  4158, 
MSC  7806,  Bethesda,  MD  20892,  (301)  435- 
1723. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Cenlm  for  Scientific 
Review  Sf>ecial  Emphasis  Panel. 

Date:  November  4,  1998. 

Time:  8:00  AM  to  5:00  PM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Double  Tree  Hotel,  1750  Rockville 
Pike,  Rockville,  MD  20852. 

Contact  Person:  Daniel  B.  Berch,  PHD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review.  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  5204, 
MSC  7848,  Bethesda,  MD  20892.  (301)  435- 
1256. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Musculoskeletal  and 
Dental  Sciences  Initial  Review  Croup. 
Geriatrics  and  Rehabilitation  Medicine. 

Date:  November  4-5, 1998. 

Time:  8:30  AM  to  5:00  PM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

P/ace:  Georgetown  Inn,  1310  Wisconsin 
Ave.,  N.W.,  Washington,  DC  20007. 

Contact  Person:  ]o  Pelham,  Scientific 
Review  Administrator,  Center  for  Scientific 


Review,  National  Institutes  of  Health,  6701 
Rockledge  Drive,  Room  4106.  MSC  7814, 
Bethesda.  MD  20892.  (301)  43S-1786. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Cardiovascular 
Sciences  Initial  Review  Group.  Pharmacology 
Study  Section. 

Date:  November  5-6. 1998. 

Time:  SKW  AM  to  5:00  PM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Hyatt  Regency  Hotel.  One  Bethesda 
Metro  Center,  Bethesda,  MD  20814. 

Contact  Person:  Jeanne  N.  Ketley,  PHD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  4103, 
MSC  7814,  Bethesda,  MD  20892,  (301)  435- 
1789. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Cell  Development  and 
Function  Initial  Review  Group,  Biological 
Sciences  Subcommittee  2. 

Date:  November  5-6, 1998. 

Time:  8:00  AM  to  4:00  PM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Georgetown  Holiday  Inn, 
Washington,  DC  20007. 

Contact  Person:  Anthony  Carter,  PHD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health.  6701  Rockledge  Drive.  Room  5142. 
MSC  7840.  Bethesda.  MD  20892.  (301)  435- 
1024. 

This  notice  is  being  published  less  than  1 5 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Musculoskeletal  and 
Dental  Science  Initial  Review  Group,  General 
Medicine  A  Subcommittee  1. 

Date:  November  5-6, 1998. 

Time:  8:30  AM  to  5:00  PM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  San  Diego  Paradise  Point  Resort. 
1404  West  Vacation  Road,  San  Diego,  CA 
92109-7905. 

Contact  Person:  Harold  M.  Davidson.  PHD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  4216, 
MSC  7814.  Bethesda,  MD  20892.  (301)  435- 
1776. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Date:  November  5, 1998. 

Time:  1 «)  PM  to  3:30  PM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Washington  National  Airport  Hilton, 
2399  Jefferson  Davis  Highway,  Arlington,  VA 
22202. 

Contact  Person:  Everett  E.  Sinnett,  PHD, 
Scientific  Review  Administrator,  Center  for 


Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  4120, 
MSC  7818,  Bethesda,  MD  20892.  (301)  435- 
1016.  EV_sinnettOmh.gov. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  Uie  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Date:  November  6, 1998. 

Time:  SHO  AM  to  6:00  PM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Double  Tree  Hotel.  1750  Rockville 
Pike.  Rockville,  MD  20852. 

Contact  Person:  Gop»  Rakhit.  PHD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  4154, 
MSC  7806,  Bethesda,  MD  20892,  (301)  435- 
1721 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Date:  November  6, 1998. 

Tune;  8:30  AM  to  5K»  PM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Double  Tree  Hotel,  1750  Rockville 
Pike,  Rockville,  MD  20852. 

Contact  Person:  Betty  Hayden,  PHD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  4206, 
MSC  7812.  Bethesda,  MD  20892,  (301)  435- 
1223. 

This  notice  is  being  published  less  than  IS 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel,  ZRGl-SSS- 
X(ll). 

Date:  November  9, 1998. 

Time:  8:00  AM  to  4«)  PM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn  Central.  1501  Rhode 
Island  Ave,  NW.,  Washington,  DC  20005. 

Contact  Person:  Lee  Rosen,  PHD,  Scientific 
Review  Administrator,  Center  for  Scientific 
Review,  National  Institutes  of  Health,  6701 
Rockledge  Drive,  Room  5116,  MSC  7854. 
Bethesda.  MD  20892.  (301)  435-1171. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel.  ZRGl 
AARR-03  01. 

Date:  November  9, 1998. 

Time:  8:30  AM  to  5:30  PM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Double  Tree  Hotel.  1750  Rockville 
Pike.  Rockville,  MD  20852. 

Contact  Person:  Mohindar  Poonian,  PHD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive.  Room  5110 
MSC  7852.  Bethesda,  MD  20892,  (301)  435- 
1168. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel  ZRGl- 
AARR-7(01). 
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Date:  November  10-11. 1998. 

Time:  8:30  AM  To  5:00  PM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn  Chevy  Chase,  5520 
Wisconsin  Avenue,  Chevy  Chase.  MD  20815. 

Contact  Person:  Mary  Clare  Walker.  PHD, 
Scientific  Review  Administrator.  Center  for 
Scientific  Review.  National  Institutes  of 
Health,  6701  Rockledge  Ehive.  Room  5104, 
MSC  7852.  Bethesda.  MD  20892,  (301)  435- 
1165. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel,  ZRZ- 
AARR-03(01). 

Date:  November  10, 1998. 

Time:  8:30  AM  to  4:00  PM. 

Agenda:  To  review  and  evaluate  grant 
appUcations. 

Mace:  Double  Tree  Hotel,  1750  Rockville 
Pike.  Rockville.  MD  20852. 

Contact  Person:  Mohindar  Poonian,  PHD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health.  6701  Rockledge  Drive,  Room  5110, 
MSC  7852,  Bethesda,  MD  20892,  (301)  435- 
1168. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel  ZRG-1 
AARR-2-(02). 

Date:  November  11. 1998. 

Time:  7:30  PM  to  lOMi  PM. 

Place:  Hyatt  Regency  Bethesda,  One 
Bethesda  Metro  Center,  Bethesda,  MD  20814. 

Contact  Person:  Sami  A.  Mayyasi,  PHD, 
Scientific  Review  Adnainistrator,  Center  ftw 
Scientific  Review,  National  Institutes  of 
Health,  6710  Rockledge  Drive,  Room  5112, 
MSC  7852.  Bethesda.  MD  20892.  (301)  435- 
1169. 

(Catalogue  of  Federal  Dcnnestic  Assistance 
Program  Nos.  93.306.  Comparative  Medicine, 
03.306;  93.333,  Clinical  Research,  93.333, 
93.337,  93.393-93.396,  93.837-93.844. 
93.846-93.878, 93.892, 93.893.  National 
Institutes  of  Health,  HHS) 
Dated:  October  26. 1998. 
LaVene  Y.  Stringfleki. 
Committee  Management  Officer,  NIH. 
(FR  Doc  98-29071  Filed  10-29-98;  8:45  am] 

OOOC  4140-M-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Instttutea  of  Health 

Prospectlva  Grant  of  Exduslva 
Uoanaa:  Human  Immunodaflclancy 
Vlnia  (HIV)  ENV-Codad  Peptfda 
CafMbIa  of  Eliciting  HIV-lnhtolting 
Antlbodtoa  in  Mamntala 

AGENCY:  National  Institutes  of  Health. 
Public  Health  Service.  DHHS. 
ACTION:  Notice. 

SUMMARY:  This  is  notice  in  accordance 
with  15  U.S.C.  209(c)(1)  and  37  CFR 
404.7(a)(l)(i)  that  the  Natitmal  Institutes 
of  Health  (NIH).  Department  of  Health 
and  Human  Services,  in  contemplating 


the  grant  of  a  limited  field  of  use 
exclusive  world-wide  license  to  practice 
the  invention  embodied  in  U.S.  Patent 
No.  5.562.905.  issued  October  8, 1996 
(U.S.  Patent  Application  Serial  No.  07/ 
324,027,  filed  March  20, 1989),  entitled 
"Human  Immunodeficiency  Virus  (HTV) 
ENV-Coded  Peptide  Capable  of  Eliciting 
HIV-Inhibiting  Antibodies  in  Mammals" 
and  non-U.S.  patent  applications 
claiming  priority  to  U.S.  patent 
application  SN  07/148.692  entitled 
"Synthetic  Antigen  Evoking  Anti-HIV 
Response"  to  BioQuest,  Inc.  of  Houston, 
Texas.  U.S.A.  These  patent  rights  are 
either  assigned  or  exclusively  licensed 
to  the  United  States  of  America. 
DATES:  Only  Moitten  comments  and/or 
appUcation  for  a  license  which  are 
received  by  the  NIH  Office  of 
Technology  Transfer  on  or  before 
January  28, 1999  will  be  considered. 
ADDRESSES:  Requests  for  a  copy  of  this 
issued  patent  or  applications,  inquiries, 
comments,  and  other  materials  relating 
to  the  contemplated  license  should  be 
directed  to:  Carol  A.  Salata.  Technology 
Licensing  Specialist.  Office  of 
Technology  Transfer.  National  Institutes 
of  Health.  6011  Executive  Boulevard. 
Suite  325,  Rockville,  MD  20852-3804; 
Telephone:  (301)  496-7735  ext  232; 
Facsimile:  (301)  402-0220;  E-Mail: 
salataceOD.NIH.GOV. 
SUPPLEMENTARY  INFORMATION:  The  patent 
describes  the  use  of  a  chemically 
synthesized  IS  amino  acid  peptide, 
designated  peptide  1-69,  which  has  the 
sequence  of  amino  acids  niunbers  308  to 
322  of  the  human  immimodefidency 
virus-1  (HIV-1)  mB  env-coded  protein 
to  imniiiniTft  animals  against  HTV. 
Peptide  1-69  elicited  antibodies  in 
animals  that  block  HIV  proliferation  and 
block  HIV-induced  cell  fusion  in  cell 
culture. 

It  is  anticipated  that  this  license  may 
be  limited  to  the  field  of  treatment  or 
prevention  of  HTV  using  a  specific  15 
amino  add  peptide 
(RIQRGPGRAFVTIGK). 

l^e  prospective  exclusive  hcense  will 
be  royalty-bearing  and  will  comply  with 
the  terms  and  conditions  of  35  U.S.C. 
209  and  37  CFR  404.7.  This  prospective 
exclusive  license  may  be  granted  unless 
within  90  days  firom  the  date  of  this 
published  notice,  NIH  receives  written 
evidence  and  argtmient  that  establishes 
that  the  grant  of  the  license  would  not 
be  consistent  with  the  requirements  of 
35  U.S.Q  209  and  37  CFR  404.7. 

Applications  for  a  license  filed  in 
response  to  this  notice  will  be  treated  as 
objections  to  the  grant  of  the 
contemplated  license.  Comments  and 
objections  submitted  in  response  to  this 
notice  will  not  be  made  available  for 


public  inspection,  and.  to  the  extent 
permitted  by  law  will  not  be  released 
under  the  Freedom  of  Information  Act. 
5  U.S.C  552. 

Dated:  October  21. 1998. 
lack  Spiegel. 

Director,  Division  of  Technology, 
Development  and  Transfer,  Office  of 
Technology  Transfer. 

(FR  Doc  98-29073  Filed  10-29-48: 8:45  am] 
MLUNQ  COOK  414»4t-«l 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

PudIIc  Haann  SanHca 

National  Instltirta  of  Envkonmantal 


Toxicology  Program 

Notice  of  workshop  on  "Scientific 
Issues  Relevant  to  Assessment  of  Health 
Effects  from  Exposure  to 
Methylmercury".  November  18-20. 
1998,  at  the  Brownestone  Hotel  in 
.Raleigh,  North  Carolina. 

Backgromid 

At  the  request  of  the  White  House 
Office  of  Sdenoe  and  Technology  an 
interagency  committee  has  ofganized 
the  subject  workshop  to  discuss  and 
evaluate  the  major  epidemiological 
studies  «<t«nri«Hng  methylmercury 
exposure  with  an  array  of 
developmental  measures  in  children. 
The  organizing  committee  is  diaired  by 
the  National  Institute  of  Environmental 
Health  Sciences.  Nati(mal  Institutes  of 
Health,  with  representatives  from  the 
Environmental  Protection  Agency,  the 
Agmcy  for  Toxic  Substances  and 
Disease  Registry,  the  Food  and  Drug 
Administration,  the  Department  of 
Health  and  Human  Services,  the 
National  Oceanic  and  Atmospheric 
Administration,  the  Office  of  Science 
and  Technology  Policy,  and  the  Office 
of  Management  and  Budget 

The  major  studies  being  considered  at 
the  workshop  are  those  which  have 
examined  populations  in  Iraq  and  the 
Seychelles,  the  Faeore  Islands,  and  the 
Amazon,  along  with  the  most  relevant 
animal  studies  for  estimating  human 
risks.  Workshop  participants  will  try  to 
reach  ctmsensus  on  vrhat  we  can 
conclude  and  what  the  imcertainties  are 
for  each  of  the  studies  alone  and  for  the 
studies  taken  together.  The  product  of 
the  workshop  should  be  policy  relevant 
and  facilitate  agreemoit  on  risk 
assessment  issues. 

Workshop  Afanda 

Scientists  involved  in  the  major 
studies  will  present  and  discuss  their 
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studies.  To  help  structure  the  workshop 
the  following  questions  have  been 
developed  by  the  organizing  committee 
and  will  be  discussed  with  respect  to 
each  study: 

1 .  For  each  study,  what  are  the 
relative  exposures  to  organic  or 
inorganic  mercury? 

2.  What  are  the  sources  of  exposure? 
Is  the  consumption  of  fish,  shellfish  and 
marine  mammals  the  dominant  source? 
Are  dental  amalgams,  occupational 
exposures  or  other  sources  significant 
confounders? 

3.  What  is  the  specificity  and 
sensitivity  of  health  endpoints,  e.g., 
behavioral,  neiut)logical.  and 
developmental?  What  are  the  most 
specific  and  sensitive  tests  of  these 
endpoints?  How  are  these  tests 
impacted  by  cultural  or  behavioral 
practices? 

4.  Are  the  developmental  tests  used 
comparable  across  different  studies? 
Across  species? 

5.  What  are  the  confounders  that 
affect  health  endpoints  positively  (e.g., 
selenium,  omega-3  fatty  acids)  and 
negatively  (e.g.,  PCBs;  alcohol  use; 
health  conditions  with  neurological 
effects,  such  as  diabetes)?  Do  they 
influence  the  interpretation  of  the  study. 

6.  What  is  the  variability  within  and 
across  populations  studied  in  mercury 
exposure  and  host  factors  (e.g.,  age, 
gender,  nutritional  status  and  practices, 
and  genetic  predisposition)? 

7.  For  each  epidemiological  study  of 
interest,  which  features  of  its  statistical 
design,  research  protocol  or  execution 
in  the  field  are  particularly  strong  or 
weak?  To  what  extent  do  these  strengths 
and  weaknesses  affect  the  validity  and 
reliability  of  scimtific  inferences  based 
on  these  studies? 

8.  What  are  the  contributions  of 
animal  or  experimental  studies  toward 
interpretation  of  the  human  studies? 

Organized  panels  will  assess  the 
presentations  with  respect  to  the 
questions  above.  A  panel  on  exposure 
will  assess  and  develop  a  report  on 
questions  1  &  2;  a  neurobehavioral  pianel 
will  assess  and  develop  a  report  on 
questions  3  ft  4;  a  panel  on  confounders 
and  variables  will  address  5  &  6:  and  a 
panel  on  design/statistics  will  assess 
and  report  on  question  7;  question  8 
will  be  addressed  by  the  experimental 
panel. 

Invited  workshop  participants  will 
include  scientists  involved  in  the  major 
studies,  epidemiologists,  pediatric 
neuropsychiatrists,  developmental 
biolo^bts.  toxicologists. 
biomathematidans.  biomonitoring 
specialists  and  scientists  who  are  skilled 
at  integrating  diverse  data  sets,  as  well 
as  representatives  from  Federal  and 


State  agencies  who  are  involved  in 
assessing  risks  from  methylmercury 
exposure. 

A  public  comment  session  will 
provide  the  opportimity  for  additional 
views  and  comments.  Oral  presentations 
will  be  limited  to  5  minutes  in  length  to 
allow  for  a  maximum  number  of 
presentations.  Written  statements 
should  supplement  and  may  expand  on 
the  oral  presentation.  Written  comments 
may  also  be  provided  and  should  be 
submitted  to  the  NTF  Liaison  & 
Scientific  Review  Office.  NIEHS.  P.O. 
Box  12233,  Research  Triangle  Park.  NC 
27709  and  must  be  received  by 
November  9, 1998.  to  be  transmitted  to 
the  workgroups  prior  to  the  workshop. 

The  Preliminary  Schedule  Follows 

Wednesday.  November  18. 1998 

8:30  am-6:00  pm    Presentation  and 
Discussion  of  Each  Epidemiology 
Study  and  a  Presentation  and 
Discussion  of  the  major  animal  or 
experimental  studies 

Thursday.  November  19.  1998 

8:30  am-Noon    Moderators  wiU  lead 
panel  discussions  addressing  each 
of  the  8  questions  in  the  general 
session 

1 :00  pm-2:00  pm    Public  Conmient 
Session 

2:00  pm-6:00  pm    Panels  develop 
recommendations  and  conclusions 
in  separate  breakout  groups 

Friday.  November  20.  1998 

8:30  am-Noon    Each  panel  will  make  a 
summary  presentation  on  their 
assessment  of  the  assigned 
questions 

Noon    Overview  and  Summary 

1:00  pm    Adjourn 

Public  PaiticiiMtion  Encouraged 

The  general  sessions  and  the  breakout 
groups  are  open  to  the  public  and 
limited  only  by  the  space  available.  A 
public  comment  session  is  scheduled  as 
described  above.  Oral  and/or  written 
conunents  are  requested  as  discussed 
above. 

Registration 

To  register,  please  provide  the 
following  information:  to  the  Workshop 
on  "Scientific  Issues  Relevant  to 
Assessment  of  Health  Effects  from  ■ 
Exposure  to  Methylmercury". 

"Scientific  Issues  Relevant  to 
Assessment  of  Health  Effects  from 
Exposure  to  Methylmercury" 

(Open  to  the  public,  limited  only  by 
space  available) 

Brownestone  Hotel,  Raleigh.  NC. 
November  18-20. 1998 


(Please  type  or  print  clearly) 

Last  Name    First  Name    Middle  Initial 

Institution  Department 

Address       Oty       State        Zip  Code 

Office  Phone    FAX  Number    Email  Address 

Please  mail  or  fax  your  registration, 
no  later  than  November  6, 1998  to: 
NTP  Liaison  &  Scientific  Review  Office, 
NTP/NIEHS,  P.O.  Box  12233.  MD: 
A3-01.  Research  Triangle  Park.  NC 
27709,  fax:  (919)  541-0295 
I  am  interested  in  observing  the 
following  break-out  group  discussion: 
"Breakout"  Panel  Scions:  (Please  mark 
first  and  second  choices) 

1.  Exposure  Panel  

2.  Neurobehavioral  Endpoints  Panel 

3.  Confounders  k  Variables  Panel  

4.  Design/Statistics  Panel 

5.  Experimental  Panel 


Public  Comment  Session: 

I  would  like  to  make  an  oral 
presentation  during  the  Public 

Conunent  Session 

(limit  to  S  minute  oral  presentation, 
written  statements  should  supplement 
and  may  expand  on  the  oral 
presentation) 

A  registration  fee  of  $50.00  (US)  is 
requested.  Credit  cards  cannot  be 
accepted.  Personal  checks,  cashier 
checks  or  money  orders  made  payable 
to:  Methylmercury  Workshop  should  be 
included  with  your  registration.  For 
those  faxing  registration,  please  indicate 
the  date  the  registration  fee  is  being 
fowarded  by  mail. 

Accomodations 

Hotel  reservations  can  be  made 
directly  with  the  Brownestone  Hotel 
(919)  828-0811.  A  block  of  rooms  is 
being  held  through  October  30, 1998. 
Identify  yourself  as  attending  the  NIEHS 
Methylmercury  Workshop. 

Dated:  October  21, 1998. 
Samuel  H.  Wibon,  MJ>.. 
Deputy  Director,  NIEHS 
IFR  Doc.  98-29075  Filed  10-29-98;  8:45  am) 
MUSM  COM  414a-«1-M 


DEPARTMEHT  OF  HOUSINQ  AND 
URBAN  DEVELOPMENT 

(Docket  No.  FR-4375-N-O^ 

Notice  Of  Propoaed  Information 
Colioction:  Comment  Request 

AGENCY:  Office  of  the  President  of 
Government  National  Mortgage 
Association  (Ginnie  Mae),  HUD. 
ACTION:  Notice. 
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SUMMARY:  The  proposed  information 
collection  requirement  described  below 
will  be  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwori^ 
Reduction  Act.  The  Department  is 
soliciting  public  comments  on  the 
subject  proposal. 

DATES:  Comments  due:  December  29. 
1998. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposed.  Comments  should  ref«r  to 
the  proposal  by  name  and/or  OMB 
Control  Number  and  should  be  sent  to: 
Sonya  Suarez,  Office  of  Policy,  Planning 
and  Risk  Management.  Department  of 
Housing  &  Uibam  Development.  451 — 
7th  Street.  SW.  Room  6226.  Washington. 
DC  20410. 

FOR  FURTHER  MFORMATION  CONTACT: 
Sonya  Suarez.  Ginnie  Mae,  (202)  708- 
2772  (this  is  not  a  toll-free  nimiber)  for 
copies  of  the  proposed  forms  and  other 
available  documents. 
SUPPUEMENTARY  VffORMATION:  The 
Department  will  submit  the  proposed 


information  collection  to  OMB  for 
review,  as  required  by  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
Chapter  35.  as  amended). 

The  Notice  is  soliciting  conunents 
from  members  of  the  public  and  affected 
agencies  concerning  tiie  proposed 
collection  of  information  to:  (1)  evaluate 
whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  will  have  practical  utility; 
(2)  Evaluate  the  accuracy  of  the  agency's 
estimate  of  the  burden  of  the  proposed 
collection  of  information;  (3)  Enhance 
die  quality,  utility,  and  clarity  of  the 
information  to  be  collected:  and  (4) 
Minimize  the  burden  of  the  collection  of 
information  on  those  who  are  to 
respond,  including  through  the  use  of 
appropriate  automated  collection 
techniques  or  other  forms  of  information 
technology,  e.g.,  permitting  electronic 
submission  of  responses. 

This  Notice  also  lists  the  following 
information: 


Title  of  Proposal:  Quarteriy  Loan 
Level  Reporting 

OMB  Control  Number,  if  applicable: 
2503-0026 

Description  of  the  need  for  the 
information  and  proposed  use:  The 
Quarterly  Loan  Level  Reporting  data  is 
necessary  to  monitor  the  risk  of  over 
$500  billion  of  federally  insured 
mortgage-backed  securities.  The 
collection  of  loan  level  data  gives 
management  a  more  complete  . 
imderstanding  of  the  nature  and  trend  of 
Ginnie  Mae's  portfolio  of  securities,  as 
well  as  a  more  detailed  understanding 
of  each  of  the  individual  issuer 
portfolios. 

Agency  form  numbas.  if  applicable: 
not  applicable 

Members  of  affected  public:  For-profit 
businesses  (mortgage  ccnapanies,  thrifts, 
savings  &  loans,  etc.) 

Estimation  of  the  total  number  of 
hours  needed  to  prepare  the  infcHmation 
collection  including  number  of 
respondents,  frequency  of  response,  and 
hours  of  response: 


Respondents 

Frequency  of 
reeponse 

ToW  annual 

Tolei  hours 

Ginnie  Mae  Issuers  

396 

4 

1,584 

6.336 

Status  of  the  proposed  information 
collection:  This  is  a  reinstatement  of  a 
previously  approved  collection  of 
information  for  which  approval  has 
expired. 

Autliority:  Section  3506  of  the  Paperwork 
Reduction  Act  of  1995, 44  U.S.C  Chapter  35, 
as  amended. 

Dated:  October  22, 1998. 
GeorsB  S.  AadetMB. 
Executive  Vice  President,  Ginnie  Mae. 
(FR  Doc  98-29066  Filed  10-29-98;  8:45  am] 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Dodcet  No.  FR-4341-N-33] 

Fadaral  Proparty  Suitabia  aa  FadHtiaa 
to  Aaaiat  tha  Homaleas 

agency:  Office  of  the  Assistant 
Secretary  for  Community  Planning  and 
Development.  HUD- 
ACTION:  Notice. 

SUMMARY:  This  Notice  identifies 
unutilized,  imderutilized,  excess,  and 
surplus  Federal  property  reviewed  by 
HUD  for  suitability  for  possible  use  to 
assist  the  homeless. 
EFFECTIVE  DATE:  October  30, 1998. 
FOR  FURTHER  MFORMATION  CONTACT: 


Mark  Johnston,  Departmmt  of  Housing 
and  UiiMm  Development.  Room  7256. 
451  Seventh  Street  SW.  Washington.  DC 
20410;  telephone  (202)  708-1226;  TTY 
number  for  the  hearing-  and  speedi- 
impaired  (202)  708-2565.  (these 
telephone  numbers  are  not  toll-free),  or 
call  the  toll-free  TiUe  V  information  line 
at  1-800-927-7588. 

SUPPLBKNTARY  MIFORMATION:  In 
accordance  with  the  December  12. 1988 
court  cvder  in  National  Coalition  for  the 
Homeless  V.  Veterans  Administration, 
No.  88-2503-OG  (D.D.C.),  HUD 
publishes  a  Notice,  on  a  weekly  basis, 
identifying  imutilized,  underutilized, 
excess  and  surplus  Federal  buildings 
and  real  property  that  HUD  has 
reviewed  for  suitability  for  use  to  assist 
the  homeless.  Today's  Notice  is  for  the 
purpose  of  announcing  that  no 
additional  properties  have  been 
determined  suitable  or  unsuitable  this 
wreek. 

Dated:  October  22, 1998. 
Fred  Kamae,  Jr.. 

Deputy  Assistant  Secretary  for  Economic 

Development. 

(FR  Doa  98-28778  Filed  10-29-98:  8:45  am) 
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DEPARTMENT  OF  THE  INTERIOR 

Offloa  of  ttia  SaciatBfy 

Nolica  of  tha  Sacralary's  Oadaion  to 


I V.  wimea  aBnmg 
CofpofMlon,  and  to  Aooapt  Brtafa 
From  I 


AQBICY:  Office  of  the  Secretary,  Interior. 
ACTION:  Notice. 

SUMMARY:  Pursuant  to  a  petition  and  a 
letter  requesting  Secretarial  review,  the 
Secretary  of  the  Interior  has  decided  to 
exercise  his  authority  as  set  forth  in  43 
CFR  4.5  to  review  United  Stales  v. 
United  Mining  Cetporetion  (United 
Mining).  142  IBLA  339  (1998),  a 
decision  that  raises  important  mining 
law  issues  arising  under  the  Building 
Stone  Act.  Of  particular  importance  in 
this  matter  is  the  meaning  of  the  phrase 
"chiefly  valuable"  in  that  statute. 

In  order  to  undertake  his  review,  the 
Secretary  will  accept  Ixiefr  on  the  issues 
set  forth  in  the  Supplonentary 
Information  according  to  the  schedule 
and  instructions  in  that  portion  of  this 
Notice. 

Pending  conclusion  of  the  Secretary's 
review  of  this  matter,  the  dedsicm  of  the 
IBLA  is  stayed. 
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DATES:  See  Supplementary  Information 
section  for  the  Brief  submission 
schedule. 

ADDRESSES:  Briefs  from  interested 
parties  should  be  submitted  to  the 
OfBce  of  the  Solicitor  at  the  United 
States  Department  of  the  Interior,  1849 
C  Street.  NW..  Mail  Stop  6352, 
Washington,  DC.  20240.  Briefs  should 
be  marked  for  the  attention  of  Miriam 
Chapman,  Attorney-Advisor,  Division  of 
General  Law,  Office  of  the  Sc^citor. 
FOR  FURTHER  MFORMATION  CONTACT: 
Karen  Maloy  Sprecher,  Associate 
Solicitor-Division  of  General  Law, 
Office  of  the  Solicitor.  United  States 
Department  of  the  Interior,  1849  C 
Street,  NYi..  Mail  Stop  6530. 
Washington,  DC.  20240;  telephone  202- 
208-4722.  Before  fihng  briefs,  parties 
should  contact  Miriam  Chapman, 
Attorney- Adviser,  Division  of  General 
Law,  by  telephone  at  202-208-5216,  for 
information  concerning  service  of 
process.  Parties  that  have  already  filed 
briefs  and  other  documents  will  be 
contacted  regarding  any  additional 
service  requirements. 
SUPPLEMENTARY  INFORMATION:  In 
February  1992,  United  Mining 
Corporation  (Unifbd  Mining)  located  14 
KB  placer  claims  (placer  claims)  along 
sections  of  the  Big  Wood  River  channel 
in  Idaho  and  Hied  location  notices  with 
the  Bureau  of  Land  Management  (BLM). 
United  Mining  proposed  to  remove 
Holystone  boulders  (large  basalt 
boulders  that  have  been  naturally  water- 
sculpted  over  time)  from  the  area. 

In  response  to  United  Mining's 
demonstrated  interest  in  the  Holystone 
boulders,  BLM  performed  an 
environmental  assessment  of  the 
proposed  removal.  BLM's  examiners 
determined  that  the  Holystone  boulders 
in  the  Big  Wood  River  area  comprised 
a  unique  geological  resource  and 
therefore  recommended  that  the  placer 
claims  be  invalidated. 

On  March  8, 1993,  United  Mining 
submitted  a  notice  advising  the  BLM  of 
its  intent  to  conduct  mining  on  the 
placer  claims.  BLM  filed  a  contest 
complaint  (a  complaint  contesting 
United  Mining's  pltm)  on  March  11, 
1993,  which  was  assigned  to 
Administrative  Law  Judge  Ramon  Child, 
and  BLM  issued  a  March  17, 1993, 
decision  prohibiting  mining  and  the 
removal  of  stone  pending  the  outcome 
of  the  contest  proceeding. 

Judge  Child  conducted  a  hearing  on 
April  4  and  5, 1994,  in  Idaho.  At  the 
hearing,  BLM  argued  that  the  Holystone 
boulders  in  the  Big  Wood  River  area 
were  a  great  natural  wonder  with 
unique  geological  attributes.  BLM  also 
argued  that  the  land  in  question  was  not 


chiefly  valuable  for'building  stone,  but 
for  aesthetic  purposes.  Therefore.  BLM 
concluded,  mining  should  not  be 
permitted  as  the  land  does  not  fall 
within  the  purview  of  the  Building 
Stone  Act,  30  U.S.C.  161  (1994) 
(Building  Stone  Act),  which  provides,  in 
pertinent  part:  "any  (wrson  authorized 
to  enter  lands  under  the  mining  laws  of 
the  United  States  may  enter  lands  that 
are  chiefly  valuable  for  building  stone 
under  the  provisions  of  law  in  relation 
to  placer  mineral  claims." 

United  Mining  moved  to  dismiss 
BLM's  complaint  and  presented 
evidence  of  the  uncommon  nature  of  the 
Holystone  boulders,  the  existence  of 
Holystone  boulders  of  a  marketable 
quality  at  each  claim  and  the  estimated 
prices  for  the  Holystone  boulders. 
United  Mining  contended  that  their 
submission  clearly  demonstrated  that 
the  land  was  chiefly  valuable  for 
building  stone. 

In  a  November  1. 1994,  decision. 
Judge  Child  first  concluded  that  the 
Holystone  boulders  were  building  stone 
within  the  meaning  of  the  Building 
Stone  Act,  and  that  the  placer  claims 
were  subject  to  that  Act.  See  142  IBLA 
at  352.  Since  the  Holystone  boulders 
were  building  stone,  there  would  have 
to  be  a  determination  as  to  whether  the 
land  in  the  Big  Wood  River  area  was 
"chiefly  valuable"  for  building  stone. 
Having  concluded  the  Building  Stone 
Act  applied.  Judge  Child  proceeded  to 
consider  whether  the  comparative  value 
of  the  claimed  land  for  purposes  other 
than  mining  (hereafter  the  comparative 
value  test)  was  relevant  under  the 
general  mining  laws.  Noting  that 
although  the  Department  had  rejected 
the  use  of  comparative  value  in  recent 
decisions,  the  Judge  determined  that 
early  Department  decisions.  Supreme 
Court  decisions  and  Congressional  Acts 
favored  the  application  of  the 
comparative  value  test  under  the  1872 
General  Mining  Law,  30  U.S.C.  22 
(1994)  (Mining  Law).  See  142  IBLA  at 
352.  He  further  concluded  that  for  any 
mining  claim  to  be  valid,  the  land  must 
be  more  valuable  for  mining  than  for 
other  purposes. 

Judge  Qiild  compared  the  building 
stone  with  the  aesthetic  and  geological 
resources  of  the  land  in  the  Big  Wood 
River  area.  He  rejected  United  Mining's 
contention  that  a  lack  of  evidence  of  the 
value  of  the  land  for  aesthetic  and 
geological  purposes  precluded  a  finding 
that  the  land  was  more  valuable  for  such 
purposes.  Noting  that  it  was  impossible 
to  place  a  monetary  value  on 
irreplaceable  geological  features.  Judge 
Child  concluded  that  the  land  was  more 
valuable  for  geological  and  aesthetic 
purposes  and  therefore  not  subject  to 


mining  claims  under  the  Building  Stone 
Act.  See  142  IBLA  at  353. 

United  Mining  appealed  Judge  Child's 
decision  to  the  Laterior  Board  of  Land 
Appeals  (IBLA),  arguing  that  the 
Building  Stone  Act  did  not  govern  the 
placer  claims.  In  its  decision  on  appeal, 
a  6-4  majority  of  the  IBLA,  including  a 
concurring  opinion,  found  the 
Holystone  boulders  subject  to  the 
Building  Slone  Act.  142  IBLA  339 
(1998).  Finding  that  the  placer  claims 
were  properly  located  as  building  stone 
placer  claims,  the  IBLA  foimd  it 
unnecessary  to  revisit  whether  the 
comparative  value  test  applies  to  claims 
located  under  the  Mining  Law  and 
vacated  that  portion  of  Judge  Child's 
decision.  The  IBLA  then  proceeded  to 
address  what  the  drafters  of  the 
Building  Stone  Act  intended  when 
employing  the  term  "chiefly  valuable." 
The  IBLA  determined  that  the  term  was 
used  in  the  context  of  statutes  designed 
to  dispose  of  public  lands  in  a  manner 
that  ensured  land  was  suitable  for  an 
intended  purpose,  namely  agriculture  or 
mining,  llie  fflLA  relied  on  Pacific 
Coast  Marble  Co.  v.  Northern  Pacific 
R.R.  Co..  25  Interior  Dec.  233,  244-45 
(1897)  (Pacific  Coast),  as  representative 
of  the  Department's  view.  Pacific  Coast 
states  in  part: 

That  whatever  is  recognized  as  a  mineral 
by  the  standard  authorities  on  the  subject, 
whether  metallic  or  other  substance,  when 
the  same  is  found  on  the  public  lands  in 
quantity  and  quality  sufficient  to  render  the 
land  more  valuable  on  account  thereof  than 
for  agricultuial  purposes,  should  be  treated 
as  coming  within  the  purview  of  the  mining 
laws. 

Applying  the  Pacific  Coast  standard, 
the  IBLA  foimd  that  "(ajn  evaluation 
strictly  on  the  basis  of  the  land's 
'aesthetic'  and  'geological'  worth  with 
no  regard  to  its  worth  for  agricultural 
purposes  does  not  comport  with  the 
intent  of  Congress  when  it  enacted  the 
Building  Stone  Act.  30  USC  161  (1994). 
or  with  the  Department's  clearly  stated 
interpretation  of  that  Act  since  that 
time."  142  IBLA  at  372.  The  IBLA  then 
concluded  that  the  term  "chiefly 
valuable" 

contemplates  a  rational  comparison  of 
values,  and  the  meastirement  of  those  values 
must  be  quantifiable,  using  units  of 
measurement  applicable  to  both  sides  of  the 
equation.  Accepting  an  unquantifiable 
statement  of  value,  such  as  a  conclusion  that 
the  land  is  'unique,'  or  'priceless,'  or 
'irreplaceable,'  for  one  use  and  then 
demanding  a  value  of  the  same  land 
quantified  in  a  dollar  amount  for  the  other 
use  would  render  any  decision  arbitrary. 

Id.  at  372-73.  The  IBLA  held  that 
Judge  Child's  "chiefly  valuable" 
analysis  was  erroneous  because  it 


Federal  Register /Vol.  63.  No.  210 /Friday.  October  30,  1998 /Notices 


58413 


compared  an  unquantifiable  statement 
of  value  (that  the  land  was  "imique"  or 
"priceless"  or  "ineplaceable")  for  one 
use  (preservation  of  the  land  for  public 
purposes)  against  a  value  of  the  same 
land  quantified  in  a  dollar  amount  for 
the  omer  use  (building  stone)  and 
reversed  that  portion  of  the  Judge 
Child's  decision.  Id.  at  373. 

Four  dissenting  administrative  judges 
noted  that  the  language  of  the  Building 
Stone  Act,  which  requires  that  lands  be 
"chiefly  valuable  for  building  stone." 
does  not  preclude  taking  aesthetic  and 
geological  values  into  account  142 
IBLA  at  379-86.  Moreover,  in  his 
dissent.  Administrative  Judge  Amess 
noted  that  the  lead  and  concurring 
opinions'  assumption  that  the  relevant 
inquiry  is  made  under  an  historical 
understanding  that  only  agricultural  and 
mineral  values  are  compared  was 
incorrect,  as  nothing  in  the  statute 
creates  such  a  limitation,  nor  has  the 
Department  promulgated  regtilations  to 
such  effect.  Further.  Administrative 
Judge  Amess  wrote  that  instead  of 
making  the  comparisons  required  by  the 
Building  Stone  Act.  the  majority 
imposed  a  marketalulity  test  on  the 
Department  and  shifted  the  burden  of 
perstiasion  from  United  Mining  to  the 
government.  Finally.  Administrative 
Judge  Amess  noted  that  such  an 
approach  is  inconsistent  with  the 
Building  Stone  Act  and  prior 
Departmental  practice.  142  IBLA  383- 
86. 

On  April  28. 1998.  the  Secretary  of 
the  Interior  (Secretary)  received  a 
Petition  dated  April  24. 1998.  fivm  the 
Committee  for  Idaho's  High  Desert  and 
the  Connecting  Point  tot  Public  Lands 
(Intervenors).  requesting  that  the 
Secretary  render  a  final  decision 
overturning  the  IBLA  and  reinstating  the 
findings  of  Judge  Child.  Specifically,  the 
Intervenors  af ked  the  Secretary  to  affirm 
Judge  Child's  holding  regarding  the 
Mining  Law.  particularly  his  affirmation, 
of  the  comparative  value  test  for  mining 
claim  validity.  On  May  11. 1998.  the 
Secretary  received  a  letter  dated  May  7. 
1998.  authored  jointly  by 
representatives  of  American  Rivers,  the 
Mineral  Policy  Center,  the  National 
Wildlifa  Federation  and  the  Sierra  Club. 
These  groups  also  requested  the 
Secretary's  affirmation  of  the 
comparative  value  test  On  Jime  8. 1998, 
the  National  Mining  Association  filed  a 
Motion  For  Leave  to  File  an  Amicus 
Curiae  Brief  with  the  Secretary. 
Accompanying  the  motion  were  the 
National  Mining  Association's  amicus 
brief  in  opposition  to  the  petition  for 
secretariid  review  and  copies  of  two 
amicus  briefs  that  had  been  filed  by 
several  amid  in  the  United  Mining  IBLA 


proceeding  in  support  of  United  Mining. 
The  motion  and  brief  were  received  on 
June  10, 1998.  The  National  Mining 
Association  supports  the  IBLA  decision. 
By  letter  dated  June  10, 1998.  the 
Intervenors  filed  a  reply  brief. 

Recognizing  the  importance  of  the 
issues  raised  by  the  IBLA  decision  and 
the  differences  in  the  views  of  the 
members  of  the  IBLA.  the  Secretary  has 
decided  to  review  the  IBLA  decision 
pursuant  to  regulations  which  provide: 

The  authority  reserved  to  Hba  Secretary 
includes,  but  is  not  limited  to: 


(2)  The  authority  to  review  any  decision  of 
any  employee  cr  employees  of  the 
Department,  including  any  administrative 
law  judge  or  lioard  of  the  Office  (of  Hearings 
and  Appeals),  or  to  direct  any  such  employee 
or  employees  to  reconsido'  a  decision. 

43  CFR  4.5  (Brackstad  material  added.) 

To  assist  him  in  rendering  a  dedsioD 
on  this  matter,  the  Secretary  will  accept 
briefs  frt)m  interested  parties.  Briefs 
should  address  the  following  issues:  (1) 
Whether  the  term  "chiefly  valuable"  as 
used  in  the  Building  Stone  Act  requires 
an  assessment  of  comparative  values 
and  whether  those  values  could  include 
values  other  them  agricultural,  e.g.. 
scenic,  historic,  recreational,  and 
scientific:  (2)  whether  the  Mining  Law 
itself  incorporates  a  requiranmit  that 
there  be  an  assessment  of  comparative 
values;  and  (3)  assuming  issue  (1)  is 
answered  in  the  affirmative,  whether  the 
Building  Stone  Act  was  meant  to  create 
a  new  comparative  value  standard  only 
for  building  stone,  or  whether  Congress 
meant  instead  to  confirm  that 
comparative  value  was  part  of  the 
Mining  Law;  i.e..  was  inclusion  of 
"chiefly  valuable"  in  the  Building  Stone 
Act  meant  to  incorptwate  or  confirm  a 
pre-existing  rule  under  the  Mining  law, 
or  create  a  new,  difCnent  nde  for 
building  stone?  The  Secretary's  review 
of  this  issue  will  address  the  teachings 
of  other  laws,  if  relevant,  e.g..  the 
Mineral  ijMi«ing  Act,  30  U.S.C  481.  et 
seq.  (1994). 

m  reviewing  the  matter,  the  Secretary 
will  consider  the  petition  and  letters 
seeking  reversal  of  the  IBLA  decision,  as 
well  as  other  briefs  that  already  have 
been  filed  in  support  of  the  IBLA 
decision,  as  opening  briefs  on  this 
subject  and  will  accept  additional  briefs 
(including  amicus  brie£s)  in  opposition 
to.  and  in  favor  of  the  petiticm  and 
letters,  from  interested  parties. 

Briefs  must  be  submitted  according  to 
the  following  schedule: 

1.  Briefs  opposed  to  the  petition  and 
letter  seeking  Secretarial  review  (i.e.. 
briefe  in  support  of  the  IBLA  decision) 
must  be  received  by  December  4, 1998, 
and  my  not  exceed  50  pages  in  length; 


2.  Response  briefs  by  Petitioners 
(Intervenon)  and  othere  opposing  the 
IBLA  dedsion  must  be  received  by 
January  22. 1999,  and  are  limited  to  a 
loogth  of  25  paees;  and 

3.  Reply  brien  from  opponents  must 
be  received  by  February  19, 1999.  and 
are  also  subject  to  a  25-pafle  limit 

All  Iniefs  must  be  doubu»-spaced  and 
use  the  times  Roman  font  and  12-point 
type.  No  oral  argument  «nll  be  heard  oo 
these  issues. 

BLM.  as  a  party  in  this  matter,  will  be 
re(Hesented  by  the  Division  of  Mineral 
Resources  of  the  Office  of  the  Solidtw. 
In  order  to  assure  that  apfnopriate 
ethical  standards  are  observed,  all  BLM 
paitidpation  in  this  matter  will  be 
through  the  Division  of  Mineral 
Resources  in  acotwdanoe  with  the 
provisions  of  this  Notice. 

Pending  oondusion  of  the  Secretary's 
review  of  this  matter,  the  decision  of  the 
IBLA  is  stayed. 

Dated:  October  22. 1998. 
E4wv4B.CalMk 

Deputy  Solicitor. 

IFR  Doc  9S-29146  Filed  10-29-98;  8:4S  ami 


DEPARTMENT  OF  THE  MTEMOR 


Secllon1115of«wTr 

Equtty  Act  for  the  Mat  Century  (TEA- 

21) 

AQBICY:  Bureau  of  Indian  Afiurs. 

Interior. 

ACTION:  Notice  of  public  meeting. 

summary:  The  Department  of  the 
Interior  is  giving  notice  of  its  intention 
of  holding  an  informational  meeting  to 
share  information  about  the  regulatory 
negotiating  process  in  Section  1115  of 
the  Transportation  Equity  Act  for  the 
21st  Century  (TEA-21),  concerning  the 
Indian  Reservation  Roads  program's 
regulatians  and  funding  fionniila. 
DATES:  The  public  meeting  will  be  held 
on  Monday,  November  16, 1998, 
beginning  at  9KK)  a.m.  and  ending  at 
3:30  pjn.  MST. 

ADDRESSES:  The  meeting  will  be  held  at 
the  Sheraton  Uptown  A&uquerque 
Hotel.  2600  Louisiana  Boulevard.  NE, 
Albuquerque,  NM  87110.  (505)  881- 
0000. 


FOR  FURTHER  ■rORMATlOW  CONTACT: 

Additional  information  may  be  obtained 
from  Mr.  LeRoy  Cishi.  Chief.  Division  of 
Transportation,  Bureau  of  Indian 
Affairs.  Department  of  the  Interior.  MS- 
4058-MIB.  1849  C  Street.  NW. 
Washington,  DC  20240.  (202)  208-4359. 
Fax  (202) 208-4696. 
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SUPPLEMENTARY  INFORMATION:  TEA-21 
significantly  amended  numerous 
provisions  of  title  23.  United  States 
Code,  including  section  202.  Under 
amended  section  202  (section  1115  of 
TEA-21).  the  Secretary  of  the  Interior 
shall  establish  regulations  governing  the 
Indian  Reservation  Roads  program  and 
the  funding  formula  using  the 
negotiated  rule  making  procedure. 

For  those  not  able  to  attend, 
information  will  be  available  on  the 
Indian  Reservation  Roads  Internet 
website  on  the  World  Wide  Web  at 
http://wwwJrr.bia.gov  or  at  the  Federal 
Lands  Highways  O^ce  Internet  website 
at  http://www.fhwa.dot.gov/lands.htmI 
five  days  after  the  public  meeting. 

Scope  of  the  National  Public  Meeting 

The  sco{>e  of  the  national  public 
meeting  is  to  share  information  with 
tribal  governments,  tribal  organizations, 
individual  tribal  members  and  the 
public,  about  the  regulatory  negotiating 
process. 

Dated:  October  26. 1998. 
Hilda  Manuel. 

Deputy  Commissioner  of  Indian  Affairs. 
|FR  Doc.  9S-29150  Filed  10-29-98:  8:45  ami 

MJJNQ  COOC  4i10-0t-P 

DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 
[NM-010-1040-00] 

Intent  to  prefMre  four  Riparian  Habitat 
Management  Plana  and  Aaaoclated 
Environmental  Impact  Statamenta 
(HMPa/EISe) 

The  HMPs/EISs  will  be  prepared  on 
the  riparian  areas  in  the  following 
locations:  (1)  Farmington  Field  Office. 
(2)  Mimbres  planning  area  of  the  Las 
Cruces  Field  Office,  (3)  Rio  Puerco  area 
of  the  Albuquerque  Field  Office  and  (4) 
Taos  Field  Office. 

AQCNCY:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Notice  of  Intent  to  prepare  four 
Riparian  Habitat  Management  Plans  and 
Environmental  Impact  Statements 
(HMPs/ElSs)  and  inviution  to 
participate  in  the  developing  the  Habitat 
Management  Plans  and  the 
Environmental  Impact  Statement 
process. 

SUMMARY:  The  Bureau  of  Land 
Management  is  initiating  the 
preparation  of  four  Riparian  Habitat 
Management  Plans  and  Environmental 
Impact  Statements  (HMPs/EISs).  This 
action  will  be  located  in  the  following 
four  areas  in  New  Mexico:  locations:  (1) 


Farmington  Field  Office,  (2)  Mimbres 
plaiming  area  of  the  Las  Cruces  Field 
Office.  (3)  Rio  Puerco  area  of  the 
Albuquerque  Field  Office  and  (4)  Taos 
Field  Office.  The  proposed  dates  for 
public  scoping  meetings  are  included 
herein. 

DATES:  Written  comments  regarding 
proposed  issues  to  be  addressed  in 
developing  the  draft  HMPs/EISs  must  be 
submitted  by  December  9, 1998.  In 
addition  to  the  written  comments  seven 
public  scoping  meetings  will  be  held. 
See  below  for  locations,  dates  and  times. 
ADDRESSES:  Comments  should  be  sent  to 
the  following  locations. 

(1)  Farmington  Field  Office.  Farmington 
HMP/EIS  Team  Leader.  1235  La  Plata 
Highway,  Farmington,  NM  87401- 
1808 

(2)  Las  Cruces  Field  Office,  Mimbres 
HMP/EIS  Team  Leader,  1800 
Marquess  Street,  Las  Cruces,  NM 
88005-3371 

(3)  Albuquerque  Field  Office,  Rio 
Puerco  HMP/EIS  Team  Leader,  435 
Montano  Road,  NE,  Albuquerque,  NM 
87107-4935 

(4)  Taos  Field  Office.  Taos  HMP/EIS 
Team  Leader,  226  Cruz  Alta  Road, 
Taos,  NM  87571-5983 

FOR  FURTHER  INFORMATION  CONTACT: 

(1)  Farmington  Field  Office-Bob 
Moore-505-599-63 1 1 . 

(2)  Las  Cruces  Field  Office-Bill 
Merhege-505-525-4369. 

(3)  Albuquerque  Field  Office-)im 
Silva-505-761-8901. 

(4)  Taos  Field  Office-Pam  Herrera- 
505-751-4705. 

Public  Meetings:  The  public  is  invited 
to  attend  seven  public  scoping  meetings 
to  identify  issues  to  be  considered  in  the 
preparation  of  the  four  Riparian  Habitat 
Management  Plans  and  Environmental 
Impact  Statements  (HMPs/EISs).  The 
meetings  mil  be  held  at  the  following 
locations: 


Jottn 

Date/Time 

Farmington  ... 

November 

Civic  Center, 

17,  1998  at 

200  West 

7.00  pm. 

Arringlon 
Farming- 
ton.  NM. 

Las  Cruces  ... 

Novomtwr 

Lordsburg 

17,  1998  at 

Civic  Cen- 

7:00 pra 

ter.  313 
Fast  4th. 
Lordsburg. 
NM. 

HoMerrtoer 

Las  Cruces 

18,  1996  at 

Field  Of- 

7:00 pm. 

fice,  1800 
Maixiuess. 
Las 
Cnjces. 

ToMfn 

Oatenime 

Location 

November 

Abuqueique, 

17, 1998  at 

Field  Of- 

7:00 pm. 

fice.  435 
Montano 

NM.Afcu- 

November 

Cuba  High 

18, 1998  at 

School 

7:00  pm. 

Cafeteria. 
Cuba.NM.. 

Taos  

November 

Taos  Field 

17,  1998  at 

Office.  226 

7:00  pm. 

Cruz  Alta 
Road. 
Taos,  NM. 

November 

BLM-New 

18, 1998  at 

Mexico 

7«)pra 

State  Of- 
fice, 2nd 
Floor  Con- 
ference 
Room, 
1474 
Rocteo 
Road, 
Santa  Fe, 
NM. 

SUPPI.EMENTARY  MFORMATION:  The  four 
Riparian  Habitat  Management  Plans  and 
Environmental  Impact  Statements 
(HMPs/EISs)  are  being  prepared  to 
provide  comprehensive  riparian  and 
aquatic  management  guidance  for  the 
four  named  areas  and  as  a  result  of  a 
United  States  District  Judge  Court 
ordered  settlement  agreement,  signed 
September  10, 1998.  This  Federal  Court 
Order  stipulated  preparation  of  the  four 
named  Riparian  Habitat  Management 
Plans  and  Environmental  Impact 
Statements  (HMPs/EISs),  Qvil  No.  96- 
0693  JP/LCS. 

Planning  Issues:  Prior  to  scoping  the 
following  preliminary  issues  have  been 
determined.  They  are  use  of  riparian 
and  aquatic  habitat  found  with  each 
area,  competing  demands  for  that 
habitat,  recreation  demands  for  that 
habitat,  livestock  grazing  on  the  habitat, 
and  mineral  development  within  the 
habitat.  During  the  scoping  period 
comments  will  also  be  accepted 
concerning  planning  criteria.  At  the 
conclusion  of  the  scoping  process  final 
issues  and  planning  criteria  for  each  of 
the  four  different  locations  will  be 
developed. 

Public  Participation:  Public 
participation  will  include  consultation 
with  affected  users  and  other  agencies, 
meetings  with  interested  groups  and 
individuals,  media  notices.  Federal 
Register  Notices,  public  meetings  and 
distribution  of  the  draft  and  final  HMPs 
and  EISs.  A  complete  record  of  each  of 
the  four  HMPs/EISs  will  be  available  for 
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public  review  at  their  respective  Field 
Office  locations. 

Dated:  October  27, 1998. 
Linda  S.C  RimdeU. 

Acting  Deputy  State  Director,  Division  of 
Resources  Planning,  Use  and  Protection. 
|FR  Doc  98-29099  Filed  10-30-98;  8:45  am] 
■UMO  CODE  4S1t-#e-M 


DEPARTMENT  OF  THE  INTERIOR 

Minarals  Management  jerrtca 

Environmental  Documents  Praparad 
for  Propoaed  Oil  and  Qaa  OparaMona 
on  ttia  Quit  of  Maxico  Outer 
Continental  Shelf  (OCS) 

AGENCY:  Minerals  Management  Service. 
Interior. 

ACTION:  Notice  of  the  availability  of 
environmental  documents  prepared  for 
OCS  mineral  proposals  on  the  Gulf  of 
Mexico  OCS. 


SUMMARY:  Tbe  Minerals  Management 
Service  (MMS).  in  accordance  with 
Federal  Regulations  (40  CFR  1501.4  and 
1506.6)  that  implement  the  National 
Envircmmental-Policy  Act  (NEPA). 
announces  the  avail^ility  of  NEPA- 
related  Site-Specific  Environmental 
Assessments  (SEA's)  and  Findings  of  No 
Significant  Impact  (FONSI's).  prepared 
by  MMS  for  the  following  oil  and  gas 
activities  proposed  on  the  Gulf  of 
Mexico  OCS.  This  listing  includes  all 
proposals  for  which  the  FONSI's  were 
prepared  by  the  Gulf  of  Mexico  OCS 
Region  in  the  period  subsequent  to 
publication  of  the  preceding  notice. 


AciivityA3perator 


Dale 


ATP  01  and  Gas  Corporation.  Pipefine  Activity.  SEA  No.  G- 
18810A. 


Texaco  Exploration  and  Production.  Inc.  Pipefine  Activity,  SEA 
No.  Q-19672A. 

Exxon  USA..  Pipefine  Activtty,  SEA  Nos.  G-20S27  and  G- 
20S28. 

Dauphin  Island  Gathering  Paitnars.  Pipefine  Activity,  SEA  No. 
Q-20538. 

Amoco  Production  Company,  Pipefine  Activily,  SEA  No.  G- 
20641. 

Deslln  Pipefine  Company,  LLC,  Pipefine  Activity,  SEA  Noa. 
G-20642,  G-20543,  and  G-20644. 


DesSn  Pipefine  Company.  LLC.  Pipefine  Activity.  SEA  No.  G- 
20647. 


AOA  Geophysics  Inc..  Q&Q  Activity.  SEA  No.  T9e-27 
Exxon  U.SA.  Development  Activity.  SEA  No.  N-6131 


Texaco  Exptoraiion  and  Production,  Inc..  Development  Adivily. 

SEA  Na  H-6^5^. 
Chevren  U.S>.,  Expiorafion  Activity,  SEA  No.  N-6171  

Water  Oil  &  Gas  Corporation,  Structure  f^emoval  Operations. 

SEA  No.  ES/SR  98-012A. 
Chevron  U.SA.  Structure  Removal  Operations.  SEA  Noa.  ES/ 

SR  98-035  «id  98-036. 
Newfield  Exptoraion  Company.  Strndure  Removal  Operations. 

SEA  Noa.  ES/SR  96-066. 
fyMchefi  Energy  Corporation.  Stmcture  Removal  Operations. 

SEA  Noa.  ES/SR  96-068  Ihrougfi  96-060. 
Coclvel  01  Corporation.  Stmcture  Removal  Operations.  SEA 

Noa.  ES/SR  96-063  «id  96-064. 

OEDC  Exptoraiion  &  Production.  LP.,  Structure  Removal  Oper- 
ations, SEA  No.  ES/SR  96-066. 

Texaco  Exptoraiion  and  Production  Inc..  Structure  Removal  Op- 
erations. SEA  Nos.  ES/SR  96-066  and  96-067. 

Chevron  U.S.A,  Sinjcture  Removal  Operations.  SEA  No.  ES/ 
SR  98-068. 

Louisiara  Land  &  Exploration  Company.  Stmcture  Removal  Op- 
erations. SEA  Na  ES/SR  98-068S. 

SeaguH  Energy.  E&P  Inc.  Structure  Removal  Operations,  SEA 
No.  ES/SR  98-070. 


Garden  B«iks  Area.  Stocks  133  and  134;  East  Breaks  Area. 

Btock  173;  and  High  Island  Area.  East  AddMon.  SouS)  Exlsn- 

sioa  Btocks  A-«G5.  A-6e6.  A-<401.  and  A~400;  Lease  OCS- 

G  18810;  135  mies  souS)  of  Galveston  Island.  Texas. 
M^  Pass  Area.  South  and  East  AddSon.  Stock  252;  Vioeca 

Knofi  Area.  Block  786;  Lsese  OCS-G  19672.  67  mies  south 

of  BaUwin  County.  Alabama. 
Mobie  Area.  Blocks  867. 823.  and  824;  Mobie  Bay  Area.  Btock 

1 12;  Leases  OCS-G-20627  and  20628,  4  to  8  mies  south  of 

Dauphin  Island.  Mobie  County.  Alabema. 
Main  Pass  Area.  South  and  East  AddMon.  Btocks  256.  2S2. 

251.  222.  and  223.  Lsese  OCS-G  20638.  56  riMas  south 

Baldwfin  County.  AWbama. 
Main  Pass  Area.  Soutfi  and  East  Addion.  Btocks  281  to  245. 

Lease  OCS-G  20641.  66  miss  souVi  of  Mobie  Cou«y.  Ale- 

tiama. 

Pass  Area.  South  and  East  AddMon.  Btocks  284.  283. 

279.  280,  281.  282,  261.  mtd  260,  Leases  OCS-Q  20642. 

20643.  «id  20544.  38  to  48  mies  souti  of  Jacfcaon  Counfy. 


Vioeca  Knofi  Aree.  Btocks  900.  901.  902.  868.  860.  815.  816. 

817. 818. 774.  and  775;  Main  Pan  Area.  SoUh  and  EaM  Ad- 

dHion.  Btocks  286. 286.  and  284;  Lsasa  OCS-6  20647.  74  to 

86  mies  soutti  of  Jeckson  and  Mobie  Cotmies.  AMama. 
Gwden  Banks  and  KeeNay  Canyon  Areas.  130  mise  aou8)  of 

Cameron  and  VemMton  Parish.  Louisiana. 
Alaminos  Cwiyon  Area.  Btocks  25  and  26.  Leases  OCS-G 

10388  «id  10381.  167  mies  soutti  of  Qaivaaton  Coi««y. 

Texas. 
Mtaissippi  Canyon  Area.  Btock  292.  Lsese  OCS-G  8806.  32 

mies  soulhsest  of  Plequsminss  Perish.  Louisiana. 
Vnece  Knoi  Area.  Btook  346,  Lsese  OCS-G  15428.  32  mies 

soutti  of  firtrtein  Coirty.  Alabama. 
GalveslDn  Arse.  Btock  350.  Lsese  OCS-G  4721.  38  mies 

soutti  of  GaKwslon  Couty.  Taxes. 
Vemmion  Arse.  Btock  245.  Lsese  OCS-fi  1146.  86.7  mies 

from  the  neerest  shoreirts  el  VermHon  Parish,  Lousiana. 
East  Cwnsron  Area.  Btock  67,  Lsese  OCS-G  0161,  22  mies 

soutti  of  Cameron  Pariah.  Louisiene. 
G^veston  Area.  Btock  180.  Lease  OCS  0002. 12  nritos  souVi  of 

Galveston  County,  Texas. 
VannBon  Arse.  Btook  202.  Lsese  14400;  Eest  Camsron  Aiee. 

Btock  201.  Lsese  OCS-G  11838;  55  and  57  misa  soutfi  of 

VermCort. 
Vemrifion  Area.  Btock  250.  Lease  OCS-G  1149. 64  miss  south 

of  Vermiion  Parish,  LouBiana. 
Soutti  Mwsh  Island  Area.  Btocks  212  and  222.  Lsese  OCS 

0130. 11  mies  soUheest  of  VennKon  Perish.  Louisiana. 
Eugene  island  Area.  Btock  64.  Lease  OCS-G  1865,  16'miss 

south  of  SL  Marys  Parish,  Louisiana. 
Sh0  Shoal  Area.  Btock  358,  Laese  OCS-G  12000,  69  mies 

south  of  Terretx)nne  Paristt.  Louisiana. 
South  Mwsh  Island  Aree.  Btock  70.  Leese  OCS-G  12803.  62 

mies  SOU0)  of  Vennfion  Parish, 
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Acttvity^Opsralor 


CNQ  Producing  Conpany.  Stmctur*  Rwnowal  Operatfora.  SEA 

Noa.  ES/SR  96-071  through  96-074. 
Swnadwi  Oi  Cwporation,  Structure  Ramoval  Operations.  SEA 

No.  ES/SR  96-075. 
Stone  Energy,  Structure  Removal  Operalione.  SEA  No.  ES/SR 

98-076. 
Barren  Resources  Corporation,  Structure  Removal  Operations. 

SEA  No.  ES/SR  96-077. 
Foreet  01  Corporation,  Structure  Removal  Operations,  SEA  No. 

ES/SR  96-078. 
Vastv  Resources.  Inc.,  Structure  Removal  Operations.  SEA 

No.  ES/SR  96-079. 
The  Houston  Exploration  Company,  Strndure  Removal  Oper- 
ations. SEA  No.  ES/SR  96-080. 
Mariner  Energy.  Inc.,  Structure  Ramoval  Operations.  SEA  No. 

ES/SR  96-061. 


Weet  Cameron  Arse.  Bocks  225, 229.  Leasee  OCS-G  900  «id 

902. 38  mies  south  e(  Cameron  Pwiah.  Louisiana. 
Dtein  Peas  Area.  Block  200.  Leese  OCS-Q  5717. 45  m«es  eest 

of  PlaQuefTrines  Parish,  Louisiarta. 
Vennion  Aree.  Btock  131.  Leeae  OCS  0775.  32  mies  south  ct 

VermMon  Parish.  Louisiana 
VemnMon  Area.  Btock  148.  Lease  OCS-G  8667.  36  mies  south 

o(  VermHon  Parish,  Ltnihrtana 
Eugsne  Mand  Area.  Btock  307.  Lease  OCS-G  1960.  67  mites 

southwest  of  TerratMnne  Parish.  Louisiana. 
West  Delia  Area,  Btock  133.  Lsase  OCS-G  1106.  22 

southnvest  of  Plaquamines  Parish.  Lxxjisisna. 
Galveston  Area.  Btock  297.  Lease  OCS-G  12501.  22 

souVwest  of  Galveston  County.  Texas. 
South  TimtaSer  Area.  Btock  173,  Leese  OCS-G  4001. 37 

soutti  of  Terrebonne  Parish.  Louisiana. 


06/12/98 
07/24/98 
09/24/98 
06/12/98 
09/03/98 
06/25/98 
10«1/98 
10/15/98 


Persons  interested  in  reviewing 
environmental  documents  for  the 
proposals  listed  above  or  obtaining 
information  about  EA's  and  FONSI's 
prepared  for  activities  on  the  Gulf  of 
Mexico  OCS  are  encouraged  to  contact 
the  MMS  office  in  the  Gulf  of  Mexico 
CXDS  Region. 

FOR  FURTHER  MFOfMATION  CONTACT: 

Public  Information  Unit,  Information 
Services  Section,  Gulf  of  Mexico  OCS 
Region,  Minerals  Management  Service. 
1201  Elmwood  Park  Boulevard,  New 
Orleans,  Louisiana  70123-2394, 
telephone  (504)  736-2519. 

SUPPt.EMEtrrAnY  MFORMATION:  The  MMS 
prepares  EA's  and  FONSI's  for 
proposals  which  relate  to  exploration 
for  and  the  development/production  of 
oil  and  gas  resources  on  the  Gulf  of 
Mexico  OCS.  The  EA's  examine  the 
potential  environmental  effects  of 
activities  described  in  the  proposals  and 
present  MMS  conclusions  regarding  the 
significance  of  those  effects. 
Environmental  Assessments  are  used  as 
a  basis  for  determining  whether  or  not 
approval  of  the  proposals  constitutes 
ma)or  Federal  actions  that  significantly 
affect  the  quality  of  the  human 
environment  in  the  sense  of  NEPA 
section  102(2)(C).  A  FONSI  is  prepared 
in  those  instances  where  the  MMS  finds 
that  approval  will  not  result  in 
significant  efiects  on  the  quality  of  the 
human  environment.  The  FONSI  briefly 
presents  the  basis  for  that  finding  and 
includes  a  summary  or  copy  of  the  EA. 

This  notice  constitutes  the  public 
notice  of  availability  of  environmental 
documents  required  under  the  NEPA 
Regulations. 

Dsted:  October  23. 1998. 
GhrisCOyiMs. 

Regional  Dinctor.  Gulf  of  Mexico  OCS  Region. 
(PR  Doc.  9S-29100  Filed  10-29-98;  8:45  am) 
aauNO  ooof  43i« 


DEPARTMENT  OF  THE  MTERtOR 

National  Park  8«rvlc« 

National  Capital  Raglon;  NatiofMl 
Capital  Mamoiial  Commlaalon  Public 
MaatinQ 

Notice  is  hereby  given  in  accordance 
with  the  Federal  Advisory  Committee 
Act  that  a  meeting  of  the  National 
Capital  Memorial  Commission  (the 
Commission)  will  be  held  at  1:30  on 
Tuesday,  November  10, 1998,  at  the 
National  Building  Museiun.  Room  312. 
5th  and  F  Streets.  NW..  Washington. 
D.C. 

The  purpose  of  the  meeting  will  be  to 
discuss  currently  authorized  and 
proposed  memorials  in  the  District  of 
Columbia  and  environs. 

In  addition  to  discussing  general 
matters  and  routine  business,  the 
agenda  is  expected  to  include  the 
following: 

/.  Consultation:  Memorial  proponents 
will  consult  with  the  Commission  on 
aspects  of  these  authorized  memorials: 

A.  Site  selection  alternatives  for  the 
Martin  Luther  King.  Jr..  Memorial  in 
West  Potomac  Farin  at  the  east  end  of 
Constitution  Gardens;  Hockey  Fields; 
Franklin  Delano  Roosevelt  Memorial 
Park  playing  fields  adjacent  to 
Independence  Avenue  at  Ohio  Drive; 
sites  between  Raoul  Wallenberg  Place, 
the  Tidal  Basin  and  Independence 
Avenue;  and  sites  along  East  Capitol 
Street  between  19th  Street  and  Kennedy 
Stadium. 

B.  Site  selection  alternatives  and 
design  concepts  for  the  Fourth  Infantry 
Division  memorial  along  Memorial 
Drive  in  Arlington,  Virsinia. 

The  Commission  will  consider  these 
matters  and  take  action  as  appropriate 
in  order  to  advise  the  Secretary  of  the 
Interior  (the  Secretair). 

//.  Review  of  Legislation:  The 
Commission  will  review  the  following 
legislative  proposal: 


(A)  Memorial  to  Mr.  Benjamin 
Banneker  as  currently  proposed  by  H.R. 
3499. 

The  Commission  was  established  by 
Public  Law  99-652,  the  Commemorative 
Works  Act.  to  advise  the  Secretary  and 
the  Administrator.  General  Services 
Administration,  (the  Administrator)  on 
policy  and  procedures  for  establishment 
of  (and  proposals  to  establish) 
commemorative  works  in  the  District  of 
Colimibia  and  its  environs,  as  well  as 
such  other  matters  as  it  may  deem 
appropriate  concerning  commemorative 
works. 

The  Commission  examines  each 
memorial  proposal  for  conformance  to 
the  Commemorative  Works  Act.  and 
makes  recommendations  to  the 
Secretary  and  the  Administrator  and  to 
Members  and  Committees  of  Congress. 
The  Commission  also  serves  as  a  source 
of  information  for  persons  seeking  to 
estabUsh  memorials  in  Washington. 
D.C.  and  its  environs. 

The  membere  of  the  Commission  are 
as  follows: 

Director,  National  Park  Service 
Chairman,  National  Capital  Planning 

Commission 
Architect  of  the  Capitol 
Chairman ,  American  Battle  Monuments 

Commission 
Chairman,  Commission  of  Fine  Arts 
Mayor  of  the  District  of  Coltmibia 
Administrator,  General  Services 

Administration 
Secretary  of  Defisnae 

The  meeting  will  be  open  to  the 
public.  Any  person  may  file  with  the 
Commission  a  written  statement 
concerning  the  mattera  to  be  discussed. 
Persons  who  wish  to  file  a  written 
statement  or  testify  at  the  meeting  or 
who  want  further  information 
concerning  the  meeting  may  contact  Ms. 
Nancy  Young.  Executive  Secretary  to 
the  Commission,  at  (202)  619-7097. 
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Dated:  October  19, 1998. 
Joseph  M.  Lawlar. 

Regional  Ditector,  National  Capital  Region. 
(PR  Doc.  98-29184  Piled  10-29-98;  8:45  am] 

lajjNQ  0001 4aie.9s-ii 

DEPARTMENT  OF  THE  INTERIOR 

National  Parli  Sarvlea 

Notica  of  Intent  to  Rapatriata  a  Cultural 
Nam  In  tlia  Poaaaaalon  of  ttw  Amailcan 
Muaaum  of  Natural  History,  New  Yorit 
City,  NY 

AQBICY:  National  Paric  Service.  Interior. 
ACTION:  Notice. 

Notice  is  hereby  given  under  the 
Native  American  Graves  Protection  and 
Repatriation  Act,  43  CFR  10.10  (a)(3).  of 
the  intent  to  repatriate  a  cultural  item  in 
the  possession  of  the  American  Museum 
of  Natural  History.  New  Ymk  aty.  NY 
which  meets  the  definition  of  "ob|ect  of 
cultural  patrimony"  under  Section  2  of 
the  Act. 

The  culttiral  item  is  a  wampum  string 
in  two  pieces.  The  shell  beads  alternate 
white  and  purple,  except  at  one  end  of 
the  longer  strand,  whidi  is  made  up  of 
the  purple  wampum  interspersed  at  two 
places  with  a  single  white  bead,  and 
with  a  third  white  bead  at  the  end. 

In  1910.  the  American  Museimi  of 
Natural  History  purchased  this 
wampum  string  from  Mr.  Erastus  Tefft 
as  part  of  his  collection.  Mr.  Tefft  had 
acquired  the  string  bom  Mr.  M.R. 
Haiiington.  According  to  the  Museum's 
documentation.  Mr.  Harrington  had 
acquired  this  wampum  string  from  Mr. 
Dan  W^wter  in  Oneida.  NY.  The 
Museum's  records  state  that  this 
wampum  string  was  "said  to  represent 
the  office  of  a  chief  in  the  Turtle  Clan." 

Baaed  on  the  Museum's  records  and 
consultation  with  representatives  of  the 
.  Cteeida  Nation  of  New  York,  this 
wampum  string  is  affiliated  with  the 
Oneida  Nation  of  New  YoriL 
Consultation  evidence  presented  by 
representatives  of  the  Oneida  Nation  of 
New  York  also  indicates  that  this  item 
has  ongoing  historical,  traditional,  and 
cultural  importance  central  to  the  Tribe 
itself,  and  no  individual  had  the  right  to 
alienate  it.  The  Museum's  review  of  this 
information  indicates  that  it  is  accurate. 

Based  on  the  above  mraitioned 
information,  officials  of  the  American 
Muaeum  of  Natural  History  have 
determined  that,  pursuant  to  43  CFR 
10.2  (d)(4).  this  cultural  item  has 
ongoing  historical,  traditional,  and 
cultural  importance  central  to  the  Tribe 
itself,  and  could  not  have  been 
alienated,  appropriated,  or  conveyed  by 


any  individuaL  Officials  of  the 
American  Museiun  of  Natural  History 
have  also  determined  that,  pursuant  to 
43  CFR  10.2  (e).  there  is  a  relationship 
of  shared  group  identity  which  can  be 
reasonably  traced  between  this  item  and 
the  Oneida  Nation  of  New  York. 

This  notice  has  been  sent  to  officials 
of  the  Oneida  Nation  of  New  York  and 
the  Oneida  Tribe  of  Wisconsin. 
Representatives  of  any  other  Indian  tribe 
that  believes  itself  to  be  culturally 
affiliated  with  this  object  should  contact 
Martha  Graham.  Registrar  of  Cultural 
Resources.  American  Museum  of 
Natural  History.  Department  of 
Anthropology.  Central  Park  West  at  79th 
Street.  New  Yorit.  NY  10024-5192; 
telephone:  (212)  769-5846  before 
November  30, 1998.  Repatriation  of  this 
ob)ect  to  the  Oneida  Nation  of  New  York 
may  begin  after  that  date  if  no 
additional  claimants  come  forward. 
Dated:  October  22, 1998. 
Fraads  P.  McMaoamoo. 
Departmental  Consulting  Archeologist, 
h4anager.  Archeology  and  Ethnography 
Program. 

|PR  Doc.  9»-29094  Piled  10-29-98;  8:45  ami 
aajJNO  OOOC  43t»-7»-F 


DEPARTMENT  OF  THE  INTERIOR 

Nauonai  rani  siarvica 

Notica  of  Invantory  Completion  Ibf 
Native  Amarlcan  Human  Ramainaand 
Aaaociatad  Funerary  OI»cta  In  tha 
poaaaaaion  or  wm  raaoooy  awaaum  or 
Archaaolojy  and  EthnolO0y,  Harvard 
Unlvaralty,  CambrldBa,  MA  and  tha 
Pllmolh  Plantation.  Plymouth.  MA 

AGENCY:  National  Park  Service,  Interior. 
action:  Notice. 

Notice  is  hereby  given  in  accordance 
with  provisions  of  the  Native  American 
Graves  Protection  and  Repatriation  Act 
(NAGPRA).  43  CFR  10.9.  of  the 
completion  of  an  inventory  of  human 
remains  and  associated  funerary  obfects 
in  the  possession  of  the  Peabody 
Museum  of  Archaeology  and  Ethnology. 
Harvard  Univenity.  Cambridge.  MA  and 
the  Plimoth  Plantation.  Plymouth.  MA. 

A  detailed  assessment  of  the  human 
remains  was  made  by  Peabody  Museum 
of  Archaeology  and  Ethnology  and 
Plimoth  Plantation  professional  staff  in 
consultation  with  representatives  of  the 
Wampanoag  Repatriation  Confederation 
on  behalf  of  the  Wampanoag  Tribe  of 
Gay  Head;  and  the  Mashpee 
Wampanoag  and  the  Assonet  Band  of 
the  Wampanoag  Nation,  two  non- 
Federally  reco^iized  Indian  groups. 


In  1934.  human  remaiiu  representing 
two  individuals  were  recovered  in 
Plymouth.  MA  by  Henry  and  I^ph 
Homblower  and  Jesse  Brewer  on 
property  owned  by  the  Homblowers 
adjacent  to  the  Eel  River.  Also  in  1934. 
these  human  remains  were  transferred 
to  the  Peabody  Museum  of  Archaeology 
and  Ethnology.  No  known  individuals 
were  identified.  The  five  associated 
funerary  objects  include  a  triangular 
brass  projectile  point  with  attacSied 
sinew,  a  box  of  yellow  ochre,  a  Native- 
made  ceramic  shnd.  and  two  bark 
containers.  During  the  19508,  these 
objects  wrere  donned  to  the  Plimoth 
Plantaticm  by  Harry  Homblower. 

The  doctmtentation  associated  with 
the  objects  indicates  these  objects  wen 
associated  with  the  human  remains 
from  the  Homblower  property  at  the 
Peabody  Museum  of  Archaeology  and 
Ethnology.  Based  on  the  presence  of  the 
brass  projectile  point,  the  burials  have 
been  estimated  to  date  to  the  early 
historic  period  or  later,  poet  1600  AX). 
Historic  docimients  (including  the  1606 
Champlain  Map  of  Port  Saint  Louis)  and 
oral  tradition  indicate  the  presence  of 
Wampanoag  in  this  area  during  this 
time.  The  Eel  River  in  Plymouth.  MA  is 
located  within  the  traditional  territory 
of  the  Wampanoag  during  the  early 
historic  period. 

Based  on  the  above  mentiooed 
inframation,  officials  of  the  Peabody 
Museum  of  Archaeology  and  Ethnology 
and  the  Plimoth  Plantation  have 
determined  that,  pursuant  to  43  CFR 
10.2  (d)(1).  the  hiuian  remains  listed 
above  represent  the  physical  remains  of 
two  individuals  of  Native  Amoican 
ancestry.  Officials  of  the  Peabody 
Museum  of  Archaeology  and  Ethnology 
and  the  Plimoth  Plantation  have  also 
determined  that,  pursuant  to  43  CFR 
10.2  (d)(2).  the  five  objects  listed  above 
are  reasonably  believed  to  have  been 
placed  with  or  neer  individual  human 
remains  at  the  time  of  deeth  or  later  as 
part  of  the  death  rite  or  ceremony. 
Lastly,  officials  of  the  Peebody  Museum 
of  Aitiiaeology  and  Ethnology  and  the 
Plimoth  Plantation  have  determined 
that,  pursuant  to  43  CFR  10.2  (e),  there 
is  a  relationship  of  shared  group 
identity  which  can  be  reasonably  traced 
between  these  Native  American  human 
remains  and  associated  funerary  objects 
and  the  Wampanoag  Repetriation 
Confederation  on  bdialf  of  the 
Wampanoag  Tribe  of  Gey  Heed:  and  the 
Mashpee  Wampanoag  and  the  Assonet 
Band  of  the  Wampanoag  Nation,  two 
non-Federally  recognized  Indiangroups. 

This  notice  has  Iwen  sent  to  officials 
of  the  Wampanoag  Repatriation 
Confederation  on  behalf  of  the 
Wampanoag  Tribe  of  Gay  Heed;  and  the 
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Mashpee  Wampanoag  and  the  Assonet 
Band  of  the  Wampanoag  Nation,  two 
non-Federally  recognized  Indian  groups. 
Representatives  of  any  other  Indian  tribe 
that  believes  itself  to  be  culturally 
affiliated  with  these  human  remains  and 
associated  funerary  objects  should 
contact  Barbara  Isaac.  Repatriation 
Coordinator,  Peabody  Museum  of 
Archaeology  and  Ethnology.  11  Divinity 
Ave.,  Cambridge,  MA  02138;  telephone: 
(617)  496-2254:  and/or  Karin  Goldstein, 
Curator  of  Original  Collections.  Plimoth 
Plantation.  PO  Box  1620.  Plymouth.  MA 
02362:  telephone  (508)  746-1622.  ext. 
379.  before  November  30, 1998. 
Repatriation  of  the  human  remains  and 
associated  funerary  objects  to  the 
Wampanoag  Repatriation  Confederation 
on  behalf  of  the  Wampanoag  Tribe  of 
Gay  Head:  and  the  Mashpee 
Wampanoag  and  the  Assonet  Band  of 
the  Wampanoag  Nation,  two  non- 
Federally  recognized  Indian  groups  may 
begin  after  that  date  if  no  additional 
claimants  come  forward. 
Dated:  October  22. 1998. 
Frands  P.  McMaaaaen, 
Departmental  Consulting  Artheologist, 

htanager.  Archeology  and  Ethnography 

Progfant. 

(PR  Doc.  9S-29093  Filed  10-29-08.  8:45  ami 
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DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 

importer  of  controiled  aubetanoee 
Notice  of  Registration 

By  Notice  dated  )uly  17.  1998.  and 
published  in  the  Federal  Register  on 
August  6.  1998.  (63  FR  42064),  Applied 
Science  Labs,  Inc.,  A  division  of  Altech 
Associates.  Inc.,  2701  Carolean 
Industrial  Drive.  P.O.  Box  440.  State 
College,  Pennsylvania  16801,  made 
application  by  renewal  to  the  Drug 
Enforcement  Administration  to  be 
registered  as  an  importer  of  the  basic 
classes  of  controlled  substances  listed 
below: 


Drug 

Schedule 

Heroin  (9200) 

Morphine  (9300)  

1 
II 

The  firm  plans  to  import  these 
controlled  substances  for  the 
manufacture  of  reference  standards. 

No  conunents  or  objections  have  been 
received.  DEA  has  considered  the 
factors  in  l^tle  21.  United  States  Code, 
Section  823(a)  and  determined  that  the 
registration  of  Applied  Science  Labs, 
Inc.  to  import  the  listed  controlled 


substances  is  consistent  with  the  public 
interest  and  with  United  States 
obligations  under  international  treaties, 
conventions,  or  protocols  in  efiiect  on 
May  1. 1971,  at  this  time.  DEA  has 
investigated  Apphed  Science  Labs.  Inc. 
on  a  regular  basis  to  ensure  that  the 
company's  continued  registration  is 
consistent  with  the  public  interest. 
These  investigations  have  included 
inspection  and  testing  of  the  company's 
physical  security  systems,  audits  of  the 
company's  records,  verification  of  the 
company's  compliance  with  state  and 
local  laws,  and  a  review  of  the 
company's  background  and  history. 
Therefore,  pursuant  to  Section  1008(a) 
of  the  Controlled  Substances  Import  and 
Export  Act  and  in  accordance  with  Title 
21,  Code  of  Federal  Regulations,  Section 
1301.34,  the  above  firm  is  granted 
registration  as  an  importer  of  the  basic 
classes  of  controlled  substances  listed 
above. 

Dated:  October  19. 1998. 
John  H.  King, 

Deputy  Assistant  Administrator,  Office  of 
Diversion  Control,  Drug  Enforcement 
Administration. 
[FR  Doc.  98-29061  Filed  10-29-98: 8:45  am] 
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DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 

Manufacturer  of  Controlied 
Substances  Notice  of  Registration 

By  Notice  dated  June  10, 1998,  and 
published  in  the  Federal  Regiater  on 
July  9, 1998.  (63  FR  37137),  Arenol 
Pharmaceutical,  Inc.,  which  has 
changed  its  address  to  2820  North 
Normandy  Drive,  Petersburg,  Virginia 
23805,  made  application  by  renewal  to 
the  Drug  Enforcement  Administration, 
(DEA)  to  be  registered  as  a  bulk 
manufacturer  of  the  basic  classes  of 
controlled  substances  listed  below: 


Onjg 

Schedule 

N-Ethylamphelamine  (1475) 

Dilanoxin  (9168) 

Airyhetamine  (1100)  

1 
1 
II 

Melhamphelamine(1105)  

II 

This  firm  plans  to  manufacture  listed 
controlled  substances  to  produce 
pharmaceutical  products  for  its 
customers. 

DEA  has  considered  the  factors  in 
Title  21,  United  States  Code.  Section 
823(a)  and  determined  that  the 
registration  of  Arenol  Pharmaceutical. 
Inc.  to  manufactiuv  the  listed  controlled 
substances  is  consistent  with  the  public 
interest  at  this  time.  I^A  has 


investigated  Arenol  Pharmaceutical,  Inc. 
on  a  regular  basis  to  ensure  that  the 
company's  continued  registration  is 
consistent  with  the  public  interest. 
These  investigations  have  included 
inspection  and  testing  of  the  company's 
physical  security  systems,  audits  of  the 
company's  records,  verification  of  the 
company's  compliance  with  state  and 
local  laws,  and  review  of  the  company's 
backgroimd  and  history.  Therefore, 
pursuant  to  21  U.S.C.  823  and  28  CFR 
0.100  and  0.104,  the  Deputy  Assistant 
Administrator.  Office  of  Diversion 
Control,  hereby  orders  that  the 
application  submitted  by  the  above  firm 
for  registration  as  a  bulk  manufacturer 
of  the  basic  classes  of  controlled 
substances  listed  above  is  granted. 

Dated:  October  19, 1998. 
John  H.  King. 

Deputy  Assistant  Administrator,  Office  of 
Diversion  Contnd.  Drug  Enforcement 
Administration. 

(FR  Doc.  9»-290e2  Filed  10-2»-98:  8:45  am) 
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DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 
[Docitat  No.  97-23] 

Bradford's  Ptiarmacy  CondlUonai 
Grant  of  Registration 

On  June  16. 1997.  the  Deputy 
Assistant  Administrator,  Office  of 
Diversion  Control,  Drug  Enforcement 
Administration  (DEA),  issued  an  Order 
to  Show  Cause  to  Bradford's  Pharmacy 
(Respondent)  of  Estill  Springs, 
Tennessee,  notifying  it  of  an 
opportunity  to  show  cause  as  to  why 
DEA  should  not  deny  its  application  for 
registration  as  a  retail  phannacy 
pursuant  to  21  U.S.C.  823(f),  for  reason 
that  its  registration  would  be 
inconsistent  with  the  public  interest.  By 
letter  dated  July  12. 1997.  Respondent, 
with  counsel,  timely  filed  a  request  for 
a  hearing,  and  following  prehearing 
procedures,  a  hearing  was  held  in 
Nashville,  Tennessee  on  November  18, 
1997.  before  Administrative  Law  Judge 
Gail  A.  Randall.  At  the  hearing,  both 
parties  called  witnesses  to  testify  and 
introduced  documentary  evidence. -After 
the  hearing,  both  parties  submitted 

Eroposed  findings  of  fact,  conclusions  of 
tw  and  argiunent. 
On  May  28, 1998,  Judge  Randall 
issued  her  Opinion  and  Recommended 
Ruling,  recommending  that 
Respondent's  application  for 
registration  be  granted.  Neither  party 
filed  exceptions  to  the  Administrative 
Law  Judge's  recommended  decision, 
and  on  June  29. 1998..  Judge  Randall 
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transmitted  the  record  of  these 
proceedings  to  the  Acting  Deputy 
Administrator. 

The  Acting  Deputy  Administrator  has 
considered  the  record,  and  pursuant  to 
21  CFR  1316.67,  hereby  issues  his  final 
order  based  upon  findings  of  fiact  and 
conclusions  of  law  as  hereinafter  set 
forth,  llie  Acting  Deputy  Administrator 
adopts,  except  as  specifically  noted 
below,  the  Opinion  and  Recommended 
Ruling  of  the  Administrative  Law  Judge, 
and  his  adoption  is  in  no  maimer 
diminished  by  any  recitation  of  facts, 
issues  and  conclusions  herein,  or  of  any 
failure  to  mention  a  matter  of  fact  or 
law. 

The  Acting  Deputy  Administrator 
finds  that  James  R.  Bradford  ^  is  a 
licensed  pharmacist  and  the  owner  of 
Respondent  pharmacy.  In  1989.  Mr. 
Bradford  owned  and  operated  Prince 
Drug  Store  in  Winchester.  Tennessee. 
An  investigation  of  Prince  Drug  Store 
was  conducted  in  Mait:h  1989.  During  a 
routine  compliance  inspection  by  the 
Teimessee  Board  of  Pharmacy 
(Pharmacy  Board),  it  was  noted  that 
there  was  an  excessive  amount  of 
telephone  prescriptions  for  controlled 
substances.  An  investigator  contacted 
some  of  the  physicians  whose  names 
appeared  on  the  prescriptions  and 
learned  that  the  physicians  had  not 
authorized  the  prescriptions.  As  a 
result,  Mr.  Bradford  was  arrested  on 
May  2. 1989. 

On  Jime  15. 1989,  investigators 
obtained  more  records  from 
Respondent.  After  interviewing 
approximately  20  physicians,  the 
investigators  calculated  that  Respondent 
dispensed  over  60,000  dosage  units  of 
controlled  substances  between  January 
1, 1988  and  June  15, 1989,  that  were  not , 
authorized  by  a  physician.  Of  particular 
note,  unauthorized  prescriptions 
accounting  for  approximately  5,500 
dosage  units  were  dated  after  Mr. 
Bradford's  arrest  on  May  2, 1989. 

Mr.  Bradford  was  indicted  in  the 
Franklin  County  Circuit  Court  in 
Tennessee  on  one  count  each  of  illegally 
dispensing  drugs,  failure  to  keep  drug 
records,  furnishing  false  and  fiaudulent 
records,  and  obtaining  controlled 
substances  by  use  of  forged  and  altered 
prescriptions.  On  July  28, 1989.  Mr. 
Bradford  pled  guilty  to  all  four  felony 
counts. 

On  August  3. 1989.  DEA  served  an 
Order  to  Show  Cause  and  Immediate 


<  luoM  R.  Bradford  was  refaiTed  to  as  Dr. 
Bradford  at  various  timas  throughout  the  tnuucript 
of  theaa  proceedings  and  by  Judge  Randall  in  her 
opinion.  Tbara  is  nothing  in  the  record  to  indicate 
that  he  has  a  degree  that  wramnts  this  title,  and 
therefore  he  will  be  refened  to  as  Mr.  Bradford 
thrtMighout  this  final  order. 


Suspension  of  Registration  cm  Prince 
Drug  Store.  At  that  time,  Mr.  Bradford 
voluntarily  surrendered  the  pharmacy's 
DEA  registration. 

On  September  27, 1989,  Mr.  Bradford, 
both  individually  and  on  behalf  of 
Prince  Drug  Store,  entered  into  an 
Agreed  Final  Order  with  the  Pharmacy 
Board,  whereby  he  agreed  to  the 
revocation  of  the  pharmacy's  license 
and  his  pharmacist  license. 

On  November  17. 1989.  Mr.  Bradford 
was  sentenced  to  two  years  in  jail  for 
each  of  the  four  felony  counts,  to  be 
served  concurrently.  He  served 
approximately  six  months  in  jail,  and 
was  released  on  probation.  Mr. 
Bradford's  probation  officer  testified  at 
the  hearing  in  this  matter  that  after  one 
year  of  pn^tion.  Mr.  Bradford  was 
discharged  fit)m  active  supervisim. 
According  to  the  probation  officer.  Mr. 
Bradford  was  "an  exceptional 
probationer,"  he  has  been  rehabilitated, 
and  he  has  not  committed  any  further 
offenses. 

The  sheriff  of  Franklin  Coimty 
testified  that  while  incarcerated,  Mr. 
Bradford  served  as  a  trustee.  Trustees 
have  vroA  assignments  and  are  selected 
because  they  are  believed  to  be 
trustworthy.  In  the  sheriff's  opinion,  Mr. 
Bradford  is  rehabiUtated. 

On  September  28, 1993.  the  Pharmacy 
Board  entered  a  Consent  Order 
reinstating  Mr.  Bradford's  pharmacist 
license  on  condition  that  he  perform 
160  hours  of  internship  within  two- 
months  of  the  order  and  that  he 
complete  1 5  hours  of  continuing 
education.  Mr.  Bradford  fulfilled  these 
conditions,  and  his  license  was 
reinstated  and  placed  on  probation  for 
five  years.  One  term  of  the  probation 
was  that  Mr.  Bradford  could  not  serve 
as  the  pharmacist  in  charge  at  a 
pharmacy,  but  after  two  years  he  could 
petition  the  Pharmacy  Board  to  remove 
this  restriction. 

Upon  reinstatement  of  his  pharmacist 
license,  a  pharmacy  submitted  a  request 
to  DEA  for  a  waiver  of  21  CFR 
1301.76(tf).  to  permit  Mr.  Bradford  to 
woric  at  the  pharmacy  with  access  to 
controlled  substances.  In  a  letter  dated 
February  6. 1995.  this  request  was 
denied  based  upon  the  fact  that  Mr. 
Bradford  would  be  unsupervised  while 
working  in  the  pharmacy. 

Oh  September  19, 1995.  Mr.  Bradford 
entered  into  another  Consent  Order  with 
the  Pharmacy  Board  whereby  the 
previous  Consent  Oder  was  modified 
and  Mr.  Bradford's  authority  to  serve  as 
a  pharmacist  in  charge  was  reinstated. 
Chi  January  2. 1996,  Mr.  Bradford 
opened  Respondent  and  subsequentiy 
applied  for  a  DEA  registration  for  the 
phannacy.  In  the  application  for 


registration,  Mr.  Bradford  disclosed  his 
criminal  convictions  and  the  actions 
against  his  previous  DEA  registration 
and  sate  licenses. 

At  the  hearing  before  Judge  Randall, 
Mr.  Bradford  acknowledged  dispensing 
controlled  substances  without  a 
physician's  authorization  and  explained 
that  he  had  difficulty  saying  "no"  and 
that  he  did  want  to  lose  customers.  Mr. 
Bradford  testified  that  he  takes  full 
responsibility  for  his  actions, 
specifically  stating  that: 

I  left  James  R.  Bradford  of  '88  and  '89  in 
Franklin  County  Jail  when  I  was  releeaed.  He 
is  no  more.  I've  learned  from  my  mittakm 
and  I'm  a  different  person.  It  just  won't 
happen  again.  I  realize  what  is  to  be  lost 
*  *  *  I  lost  a  thriving  business.  I  lost  my 
livelihood.  I  lost  the  respect  of  the  citizens 
of  Franklin  County.  1  lost  my  privilege  of 
practicing  the  profession  that  I  had  trained 
for.  I  lost  everything — everything  except  my 
family.  And  at  times,  it  was  even  hard  to  face 
them. 

Mr.  Bradford  further  testified  that  his 
practice  of  pharmacy  is  different  now 
than  it  was  in  the  late  1980's.  Judge 
Randall  found  that  he  credibly  testified 
that  "[t]he  patients  in  the  late  '80s — my 
main  objective  was  filling  their 
prescriptions,  keeping  them  coming  to 
my  store,  and  I  did  anything  to  do  that. 
Now  my  main  objective  is  the  safety  and 
well-being  of  my  p>atients."  According 
to  Mr.  Bradford,  he  now  contacts 
physicians  if  he  believes  a  patient  is 
overutiUzing  driigs  and  he  does  not 
prematurely  refill  prescriptions. 
Additionally,  he  currently  participates 
in  managed  care  networks,  and  as  a 
result,  if  he  tried  to  prematurely  refill  a 
prescription,  the  pharmacy's  computer 
would  reject  it  and  if  he  did  refill  the 
prescription,  he  would  not  receive 
payment  from  the  managed  care 
network. 

The  mayor  of  Estill  Springs  testified 
that  Respondent  is  the  only  pharmacy  in 
the  town.  The  population  of  Estill 
Springs  is  1,500  to  1,600  people  with 
approximately  60  percent  of  the 
population  retired.  Some  in  the 
commimity  lack  transportation  to  be 
able  to  frequent  pharmacies  outside  of 
Estill  Springs.  The  mayor  testified  that 
he  considers  Mr.  Bradford  to  be  an 
outstanding  professional  writh  the 
hidiest  integrity  and  honesty. 

Respondent  introduced  into  evidence 
the  affidavit  of  an  Estill  Springs 
physician  who  stated  that  he  is 
personaUy  tamiliar  with  Mr.  Bradford, 
his  phannacy  practices,  his  conviction 
for  controlled  substance  violaticxis,  and 
the  actions  by  the  Phannacy  Board.  It  is 
the  physician's  opinion  that  Mr. 
Bradford  displays  "a  high  degree  of 
honesty,  int^rity  and  professionalism 
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in  the  provision  of  phannacy  services  to 
patients  *  •  •  [and]  in  relationships 
with  other  health  care  professionals." 

Both  Mr.  Bradford  and  Respondent 
possess  state  licenses  issued  by  the 
Pharmacy  Board.  In  Tennessee,  both  the 
pharmacist  and  the  pharmacy  are 
required  to  obtain  a  controlled 
substance  registration.  The  Director  of 
the  Pharmacy  Board  testified  at  one 
point  that  Mr.  Bradford's  controlled 
substance  registration  was  reinstated  by 
the  Pharmacy  Board  with  his 
pharmacist  license.  However  when  later 
asked  whether  Respondent  pharmacy 
has  a  Tennessee  controlled  substance 
license,  he  testified  that  "I'm  sure  they 
probably  don't,  but  that's  because  of  the 
absence  of  the  DEA  waiver,  and  he  did 
not  request  that  either."  Further,  when 
asked  whether  Mr.  Bradford  is  licensed 
in  the  state  to  handle  controlled 
substances,  the  Director  responded.  "He 
would  be,  but  that  was  not  requested,  I 
don't  think.  Without  having  his  license 
in  front  of  me.  I  couldn't  (say]." 

Since  there  was  no  explanation  for  the 
discrepancy  in  the  Director's  testimony 
and  since  the  Government  did  not  raise 
lack  of  state  authorization  as  an  issue. 
Judge  Randall  "assujneld]  that  (the 
Director's]  initial  testimony  about  that 
the  statiis  of  the  state  controlled 
substance  registration  is 
correct  *  *  *  (and]  assiune(d]  that  his 
testimony  to  the  contrary  was  based  on 
a  misimderstanding  of  the  question." 
Therefore,  Judge  Randall  found  that 
Respondent  pharmacy  and  Mr.  Bradford 
possess  state  authority  to  dispense 
controlled  substances.  The  Acting 
Deputy  Administrator  agrees  with  Judge 
Randall  that  based  u{>on  the  Pharmacy 
Board  Director's  testimony,  there  is 
confusion  regarding  the  status  of 
Respondent's  state  authorization  to 
handle  controlled  substances.  However, 
as  will  be  discxissed  further  below,  the 
Acting  Deputy  Administrator  disagrees 
with  Judge  Ruidall's  assumption  that 
Respondent  is  authorized  in  Tennessee 
to  handle  controlled  substances. 

Pursuant  to  21  U.S.C.  823(f),  the 
Deputy  Administrator  may  deny  any 
application  for  a  DEA  Certificate  of 
R(Bgistration  if  he  determines  that  the 
registration  would  be  inconsistent  with 
the  public  interest.  Section  823(f) 
requires  that  the  following  factors  be 
considered: 

(1)  The  recommendation  of  the 
appropriate  state  licensing  board  or 
profeMional  disciplinary  authority. 

(2)  The  applicant's  experience  in 
dispensing,  or  conducting  research  with 
respect  to  controlled  substances. 

(3)  The  applicant's  conviction  record 
under  Federal  or  state  laws  relating  to 


the  manufacture,  distribution,  or 
disf>ensing  of  controlled  substances. 

(4)  Compliance  with  applicable  state. 
Federal,  or  local  laws  relating  to 
controlled  substances. 

(5)  Such  other  conduct  which  may 
threaten  the  public  health  or  safety. 
These  factors  are  to  be  considered  in  the 
disjunctive;  the  Deputy  Administrator 
may  rely  on  any  one  or  a  combination 
of  factors  and  may  give  each  factor  the 
weight  he  deems  appropriate  in 
determining  whether  a  registration 
should  be  revoked  or  an  application  for 
registration  denied.  See  Henry  J. 
Schwarz,  Jr..  M.D.,  54  FR  16.422  (1989). 

As  to  factor  one.  it  is  undisputed  that 
Mr.  Bradford's  pharmacist  license  and 
the  license  of  his  previous  pharmacy 
were  revoked  through  an  Agreed  Final 
Order  on  September  27, 1989.  In  1993, 
Mr.  Bradford's  pharmacist  license  was 
reinstated,  but  he  was  precluded  from 
being  the  pharmacist  in  charge  of  a 
pharmacy.  Then,  in  1995  all  of  Mr. 
Bradford's  privileges  were  restored  and 
he  was  on  probation  until  September 
1998. 

Regarding  factors  two  and  four,  the 
applicant's  experience  in  dispensing 
controlled  substances  and  compliance 
with  appUcable  laws  relating  to 
controlled  substances,  Mr.  Bradford's 
dispensing  practices  while  the  owner 
and  pharmacist  at  Prince  Drug  Store  are 
relevant  to  these  proceedings.  DEA  has 
consistently  held  that  a  pharmacy 
operates  under  the  control  of  owners, 
stockholders,  pharmacists,  or  other 
employees,  and  that  the  conduct  of 
these  individuals  is  relevant  in 
evaluating  a  pharmacy's  fitness  to  be 
registered  with  DEA.  See  e.g..  Rick's 
Pharmacy,  62  FR  42.595  (1997);  Big  T 
Pharmacy,  Inc.,  47  FR  51,830  (1982). 

Mr.  Bradford,  the  owner  of 
Respondent,  admits  that  he  dispensed 
over  60,000  dosage  units  of  controlled 
substances  without  a  physician's 
authorization.  As  Judge  Randall  noted, 
"|i]t  is  particularly  troubling  that  Dr. 
Bradford  continued  to  dispense 
controlled  substances  without 
authorization  after  his  first  arrest." 
According  to  Mr.  Bradford,  he  had 
trouble  saying  "no"  to  his  customers 
and  he  did  not  want  to  lose  any 
business,  so  he  dispensed  drugs  without 
authorization. 

However.  Mr.  Bradford  has  accepted 
responsibility  for  his  actions  and  says 
that  his  main  objective  now  is  his 
patients'  safety  and  well-being.  He 
recognizes  how  much  he  has  to  lose 
should  he  unlawfully  dispense 
controlled  substances  again.  In  addition, 
the  mayor  of  Estill  Springs,  the  sheriff 
of  Franklin  County  and  Respondent's 
probation  officer  all  believe  that  Mr. 


Bradford  has  been  rehabilitated. 
Further,  the  Acting  Deputy 
Administrator  notes  that  Mr.  Bradford 
appears  to  have  kept  abreast  of  changes 
in  DEA's  regulations  even  though  he  has 
not  been  handling  controlled  substances 
since  1989. 

As  to  factor  three,  it  is  undisputed 
that  Mr.  Bradford  was  convicteld  of  four 
felony  counts  related  to  his  handling  of 
controlled  substances.  Regarding  Gactor 
five,  the  Acting  Deputy  Administrator 
agrees  with  Juc^e  Randall  that  the 
record  does  not  indicate  any  additional 
conduct  that  would  threaten  the  public 
health  or  safety. 

The  Acting  Deputy  Administrator 
concludes  that  the  Government  has 
presented  a  prima  facie  case  for  denial 
of  Respondent's  application  for 
registration  based  upon  Mr.  Bradford's 
unlawful  dispensing  of  over  60.000 
dosage  imits  of  ccmtrolled  substances, 
his  conviction,  and  the  action  of  the 
Pharmacy  Board.  However.  Mr. 
Bradford  appears  to  be  extremely 
remorseful  and  to  be  rehabilitated.  He 
has  not  engaged  in  any  imlawful 
conduct  since  1989.  Further.  He 
approaches  the  dispensing  of  drugs  very 
dinerenUy  now  than  he  did  in  1989.  He 
contacts  a  physician  if  he  believes  that 
a  patient  is  using  too  much  of  a  drug. 
Also,  he  participates  in  managed  care 
networks  which  causes  his  computer 
system  to  reject  a  prescription  if  he  tries 
to  refill  it  prematurely.  Finally. 
Respondent  is  the  only  pharmacy  in 
Estill  Springs  which  has  a  population  of 
approximately  1.500  people.  Without  a 
DEA  registration.  Respondent  cannot 
meet  the  needs  of  the  community  since 
it  cannot  dispense  controlled 
substances.  'Therefore,  the  Acting 
Deputy  Administrator  agrees  with  Judge 
Randall  that  it  would  be  in  the  public 
interest  to  grant  Respondent  a  DEA 
Certificate  of  Registration. 

However,  the  status  of  Respondent's 
state  authorization  to  handle  controlled 
substances  is  unclear.  This  is  significant 
since  DEA  does  not  have  the  statutory 
authority  under  the  Controlled 
Substances  Act  to  register  a  practitioner 
unless  that  practitioner  is  authorized  by 
the  state  to  handle  controlled 
substances.  See  21  U.S.C.  802(21)  and 
823(f).  Given  the  Pharmacy  Board 
Director's  testimony,  there  is  confusion 
as  to  whether  Respondent  pharmacy  is 
in  fact  authorized  by  the  State  of 
Tennessee  to  handle  controlled 
substances.  Unlike  Judge  Randall,  the 
Acting  Deputy  Administrator  does  not 
assimie  that  the  pharmacy  is  properly 
licensed  by  the  state.  Therefore,  the 
Acting  Deputy  Administrator  concludes 
that  Respondent  pharmacy  should  be 
issued  a  DEA  Certificate  of  Registration 
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once  it  provides  evidence  to  DEA  that 
it  is  authorized  to  handle  controlled 
substances  in  Tennessee. 

Accordingly,  the  Acting  Deputy 
Administrator  of  the  Drug  Enforcement 
Administration,  pursiiant  to  the 
authority  vested  in  him  by  21  U.S.C.  823 
and  824  and  28  CFR  0.100(b)  and  0.104, 
hereby  orders  that  the  application  for  a 
DEA  Certificate  of  Registration 
submitted  by  Bradford's  Pharmacy,  be. 
and  it  hereby  is  granted  upon  receipt  by 
the  DEA  Nashville  office  of  evidence  of 
the  pharmacy's  state  authorization  to 
handle  controlled  substances.  This 
order  is  effective  November  30. 1998. 

Dated:  October  23. 1996. 
Doonie  R.  Marshall. 

Acting  Deputy  Administrator. 

(FR  Doc.  98-29063  Filed  10-29-98;  8:45  am] 

MLUNQ  COOC  4410-OS-M 


DEPARTMENT  OF  LABOR 

Emptoymant  and  Training 
Adminiatration 

InvasUgatlona  Ragarding  Cartificatlona 
of  Eligibility  To  Apply  for  Ytortuar 
Adjuatmant  Aaaiatanca 

Petitions  have  been  filed  with  the 
Secretary  of  Labor  under  Section  221(a) 
of  the  Trade  Act  of  1974  ("the  Act")  and 
are  identified  in  the  Appendix  to  this 
notice.  Upon  receipt  of  these  petitions, 
the  Acting  Director  of  the  Office  of 
Trade  Adjustment  Assistance, 
Employment  and  Training 
Administration,  has  instituted 
investigations  pursuant  to  Section 
221(a)  of  the  Act. 

The  purpose  of  each  of  the 
investigations  is  to  determine  whether 
the  workers  are  eligible  to  apply  for 
adjustment  assistance  under  TiUe  n. 
Chapter  2,  of  the  Act.  The  investigations 
will  further  relate,  as  appropriate,  to  the 
determination  of  the  date  on  which  total 
or  partial  separations  began  or 
threatened  to  begin  and  the  subdivision 
of  the  firm  involved. 


The  petitioners  or  any  other  persons 
showing  a  substantial  interest  in  the 
subject  matter  of  the  investigations  may 
request  a  public  hearing,  provided  such 
request  is  filed  in  writing  with  the 
Acting  Director,  Office  of  Trade 
Adjustment  Assistance,  at  the  address 
shown  below,  not  later  than  November 
9, 1998. 

Interested  persons  are  invited  to 
submit  written  comments  regarding  the 
subject  matter  of  the  investigations  to 
the  Acting  Director,  Office  of  Trade 
Adjustment  Assistance,  at  the  address 
shown  below,  not  latw  than  November 
9,1998. 

The  petitions  filed  in  this  case  are 
available  for  inspection  at  the  Office  of 
the  Acting  Director,  Office  of  Trade 
Adjustment  Assistance,  Employment 
and  Training  Administration,  U.S. 
Department  of  Labor,  200  Constitution 
Avenue,  N.W.,  Washington,  D.C.  20210. 

Signed  at  Washington,  D.Q  this  5th  day  of 
October.  1998. 
Grant  D.  Beak. 

Acting  Director,  Office  of  Trade  Adjustment 
Assistance. 


Appendix — Petitkdns  Instituted  on  10/05/98 


TA-W 

Subject  fimi  (petitioners) 

LocatKm 

Dale  of 

petition 

35,040 

Clartcs  Co..  NA.  fThe)  (Comp)  

Kennelt  Square.  PA  .... 

ScoOsboro,  AL 

San  Angeto.  TX 

Milwaukee.  Wl 

Motion.  AL 

Pine  Grove,  PA 

Dottan.  AL 

T98nOCK^  nJ  

091^25/98 
09^1/98 
09/22/98 
09/14/98 
09/21/98 
09/22/98 
09/1 8«8 
09/1 8«8 
09/18/98 
09/23/98 
09/16/98 
09/05/98 
09/08/98 
09/05/98 

09/25/98 
09/22/98 
09/28/98 
09/22/98 
09/24/98 
09/23/98 
09/15/98 
09/21/98 
09^24/98 
09/21/98 
09/11/98 
09/24/98 
09/24/98 
09/26/98 

Office  Dtanagement  for  WV  Mfg  Facility. 

35,041  

JRF  Enterprises  (Wrta) 

Western  Iran  Worto.  Inc  (Como) 

T-Shirts  and  Sweaishitts. 

35,042 

Gray  Iron  Castings,  Rings  arxl  Lids. 

35,043 

ijouis  ANis  Co  (lUE) » 

Givens  Industries.  Inc  (Comp)  

Summit  Station  Mfa  (UNITE)  

■Motors  and  Generators. 

35,044 

35  045 

Fleece  Sportswear. 

35,046 

Gates  Power  Drive  Product  (Conp)  

Beacon  Looms.  Inc  (Conto) 

Automotive  Piitoys.  Idtors  and  Tensioners. 

35047 

Curtains  and  Beddng  Products. 

35,048 

Beacon  Looms.  Inc  (Comp) 

Borden  Foods  Cocp  (Comp) 

Leattwr  Specialty  Co  (Wrtcs) 

Merix  Com  (Como) 

Beacon,  NY 

Tolleson,  A2 

Cincinnati,  OH 

Curtains  and  Bediing  Products. 

35,049 

Dry  Pasta. 

35050 

File  Inserts  for  Attache  Cases. 

35051 

Forest  Grove,  OR  

SomerviHe,  CT 

A(}vanced  Printed  Circuit  Boards. 

35052  ..  .. 

Spartan  Mills  (Wkrs) 

MWden  Mills  Industries  (UNITE)  

Transformers,  Power  Supplies. 

35.053 

Startex,  SC 

Bridglon,  ME  ..„ 

Appomattox,  VA 

Houston.  TX 

Fabric  for  Wallpaper   Backing  and  Fir- 

35  054  

niture. 
Polsvtec  wid  Potolleece  Textiles. 

35.056 

35056 

Courtland  Manufacturing  (Wrtcs)  

Ilryyhurton  Erwrav  Serv.  (Como) 

Ladies-  and  Chftfrens'  Apparel. 
Oi  and  Gas  Exploration. 

35.067 

Connex  Pipe  Systems  (Comp) 

UCAR  Cartxxi  Co..  Inc  (OCAW) 

Troolvile,  VA 

Oaricsburg,  WV 

Racine  Wl 

Pipe  Fabricatkm. 

35,058 

Elecrodes. 

35  059 

Turf  EquipmenI  for  Golf  Couroes. 

35.060 

ScWumberger  (Wrto)  

PtwtranCom  (Writs)  

L^cevile,  MN  

OlOriKng. 

35  061 

Coated  (^lass. 

35062 

Chicaoo  Rawtiide  (Como)  ......_„.. 

Gastonia.  NC  

Sealing  Devices. 

35  063 

Apehead  MIg..  Inc.  (Wrto) »... 

Mattach  Medical  (Wrta) 

Cue  Cod  Sixirtswear  (UNITE)  

CookevMe,  TN 

Protective  Paddng.  BasebeH  Solttial. 

35,064 

Haleysvlte,  PA 

New  Bedford,  MA 

Moscow.  PA 

Coshocton.  OH  

Mednal  Products. 

35,066 

1  afftws'  Jackets. 

35.066 

Funtime  Sportswear  (Wrtcs)  

General  Electric  (EMD)  (Wrtcs)  

Sports  Garments  for  Sara  Lee  KniL 

35,067 

Copper  Clad  Laminates. 
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MUMQ  COM  4110-a»-M 

DEPARTMEHT  OF  LABOR 

Emptoyment  and  Training 
Administration 

In^aatlgadona  nagardlno  CaillllcaUotis 
of  ENglMilty  to  Apply  for  Workar 
Adjuabwnt  Aaalatanca 

Petitiolu  have  been  filed  with  the 
Secretary  of  Labor  under  Section  221(a) 
of  the  Trade  Act  of  1974  ("the  Act")  and 
are  identified  in  the  Appendix  to  this 
notice.  Upon  receipt  of  these  petitions, 
the  Acting  Director  of  the  office  of  Trade 
Adjustment  Assistance,  Employment 
and  Training  Administration,  has 


instituted  investigations  pursuant  to 
Section  221(a)  of  the  Act. 

The  purpose  of  each  of  the 
investigations  is  to  determine  whether 
the  workers  are  eligible  to  apply  for 
adjustment  assistance  under  Title  U, 
Chapter  2,  of  the  Act  Tlie  investigations 
will  further  relate,  as  appropriata,  to  the 
determination  of  the  date  on  which  total 
or  partial  separations  began  or 
threatened  to  begin  and  the  subdivision 
of  the  firm  involved. 

The  petitionen  or  any  other  persons 
showing  a  substantial  interest  in  the 
subject  matter  of  the  investigations  may 
request  a  public  hearing,  provided  such 
request  is  filed  in  writing  with  the 
Acting  Director,  Office  of  Trade 
Adjustment  Assistance,  at  the  address 
shown  below,  not  later  than  November 
9. 1998. 


Interested  persons  are  invited  to 
submit  written  comments  regarding  the 
subject  matter  of  the  investigations  to 
the  Acting  Director,  Office  of  Trade 
Adjustment  Assistance,  at  the  address 
shown  below,  not  later  than  November 
9,1998. 

The  petitions  filed  in  this  case  are 
available  for  inspection  at  the  Office  of 
the  Acting  Director,  Office  of  Trade 
Adjustment  Assistance,  Employment 
and  Training  Administration,  U.S. 
Department  of  Labor,  200  Constitution 
Avenue,  N.W.,  Washington,  D.C.  20210. 

Signed  at  Washington,  D.C.  this  13th  day 
of  October.  1998. 
Grant  D.  Beala, 

Acting  Director,  Office  of  Trade  Adjustment 
Assistance. 


Appendix.— PEimoNS  Instituted  on  10/13/98 


TA-W 


^tfcject  Ann  (peWiut'MiB) 


Location 


Date  of 


Product(8) 


35,068 

36,069 

36,070 

36,071  

36,072 

36,073 

36.074 

36.075 „.... 

36.076 

36.077 

36.078 

36.079 - 

36.080 

35.081  

36.082 

35.083 

36.084 

35.086 

35.086 

36.087 

35.068 

35.089 

35.000 

35,091  

35.002  — 


M.  Fine  wid  Sons  M(g  Co  (Wkra) 

Qreemivick  Air  Sen^ioes  (Wkrs)  ......... 

CTS  o(  Danlonwile  (Wkrs) «. 

Viakaae  Coip  (Wkrs) 

Lone  Stw  Steal  (USWA) 

Camplown  Togs.  Inc  (Co) 

Woodivoffc  Cotp.  01  America  (IMkrs)  . 

Croee  Creak  Apparel  (Co.)  — 

Vulcen    OrurwMick  (\Mlus) «... 

WWwn  Cartar  Co  (TTw)  (Wkrs)  

BWD  AutomoHve  of  Alabama  (Wkrs) 

aE.  InduMM  Sytlams  (Wkrs) 

imamalional  AaaerrMy  (Co.) 

Fabcare,  Inc  (Co.) 

Gtwck.  mc  (Wto») 

Unkm  Appwel.  Inc/  (UNITE) _. 

MaaooTech  (UAW) „.., 

imagnaed  Circuil  Sytlam  (Co.) 

North  Stv  Steel  (tiSWA) 

Cro«Mi  Cork  and  Seal  (Wkrs) 

Horace  Smal  (Wkrs) 

Trana  Texas  Gas  (Ca)  

Mead  Pi^mt  (Wkrs) 

MIer  QoN  Bags  (Wkrs) 

Eastland  Shoe  MIg  Corp.  (Ca) ........ 


LouisvMe,  KY  

Miwni.  FL  

BSfnOnVRMf  AH   •••< 

cwcmo.  iL 

Lone  Stv,  TX 

Clanlon,  AL 

W^^^mV^Kf    WW  I    ■••■•■■■■■■■I 

ML  Airy.  NC  

AnHgo.  Wl  _..._ 

Cenaav«e.  MS ..... 

Selnw,  AL  ............ 

Erie.  PA 

Tuceon.  AZ ~.... 

fWi Jill ji^  r>i.i.i  Tu 
rnCKwiCK  uam.  in 

Indtanapois.  IN  .... 

NovaR.  PA 

Fraaer.MI 

Norriilowri,  PA 

Vktor,  TX 

AfttnQjIon.  TX  ....... 

DfQwnsvM0t  TX  .... 

Houston,  TX 

Rumford,  ME 

Wamu  RUge,  AR 
Freaport,  ME 


1(M)1/98 
06/28/98 
00^30/98 
1(y02/98 
08/28/98 
09/24/98 
09/28/98 
00/25/08 
09/28/98 
00/22/98 
00/24/98 
00/24/98 
10/02/98 
08/24/98 
08/22/98 
08/22/98 
1(y02/98 
1(y01/98 
09/29im 
09/29^98 
10/02/98 
00/30/98 
10^)6/98 
09/28/98 
10/06/98 


Jeans. 

Jet  Engines. 

Resistors. 

Casings  and  Plastic  Wrappings. 

OMeU  Tubular  Goods. 

Boys',  Girts'  &  Infants'  Apparel. 

SynttteHc  Bowling  Lanes. 

Light  and  Heavy  Weight  Fleecewear. 

Bowing  Pins. 

Infant's  and  Chiktren's  Gannents. 

Automotive  Switches,  Ignition,  Locks. 

DC  Motors  and  Component  Parts. 

Computers. 

Denim  Apparel  Laundry  Chemnals. 

Plastic  Tubes  lor  Breathing  Circuits. 

Men's  a  Ladtoa'  Sportcoels. 

Steel  Forgings  for  Auio  Industry. 

Elechonic  Circuils. 

WireRods. 

Plasifo  Unas  BoMe  Cape. 

Uniform  Apparel. 

Ol  and  Gas. 

Publishing  and  Sped^  Pi«)er. 

Golf  Bags  and  Duffle  Bags. 

Men's  Ladtes'  Shoes,  Boots  and  Sandals. 


(FR  Doc.  98-29169  Filed  10-29-98;  8:45  un) 
■LUNB  coot  4Sia-IS-« 

DEPARTMEHT  OF  LABOR 

Emptoymant  and  Training 
Administration 


of  ENgMNty  to  Apply  for  NAFTA 
TranaWonai  Adjuatwiant  AaalatBwoa 

Petitions  for  transitional  adjustment 
assistance  under  the  North  American 
Free  Trade  Agreement — ^Transitional 
Adjustment  Assistance  Implementation 
Act  (P.L  103-182),  hereinafter  called 


(NAFTA-TAA),  have  been  filed  with 
State  Govemon  under  Section  250(b)(1) 
of  Subchapter  D,  Chapter  2,  Title  n,  of 
the  Trade  Act  of  1974,  as  amended,  are 
identified  in  the  Appendix  to  this 
Notice.  Upon  notice  from  a  Governor 
that  a  NAFTA-TAA  petition  has  been 
received,  the  Acting  Director  of  the 
Office  Trade  Adjustment  Assistance 
(OTAA),  Employment  and  Training 
Administration  (ETA),  Department  of 
Labor  (DOL),  announces  the  filing  of  the 
petition  and  takes  actions  pursuant  to 
paragraphs  (c)  and  (e)  of  Section  250  of 
the  Trade  Act. 

The  purpose  of  the  Governor's  actions 
and  the  Labor  Department's 


investigations  are  to  determine  whether 
the  woriien  separated  from  employment 
of  after  Decembw  8, 1993  (date  of 
enactment  of  P.L  103-182)  are  eligible 
to  apply  for  NAFTA-TAA  under 
Subchapter  D  of  the  Trade  Act  because 
of  increased  imports  from  or  the  shift  in 
production  to  Mexico  or  Canada. 

The  petitionen  or  any  other  persons 
showing  a  substantial  interest  in  the 
subject  matter  of  the  investigations  may 
request  a  public  hearing  with  the  Acting 
Director  of  OTAA  at  the  U.S. 
Department  of  Labor  (DOL)  in 
Washington,  DC  provided  such  request 
is  filed  in  writing  virith  the  Acting 
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Director  of  OTAA  not  later  than 
November  9. 1998. 

Also,  interested  persons  are  invited  to 
submit  written  comments  regarding  the 
subject  matter  of  the  petitions  to  the 
Acting  Director  of  OTAA  at  the  address 


shown  below  not  later  than  November  9, 
1998. 

Petitions  filed  with  the  Governors  are 
available  for  inspection  at  the  Office  of 
the  Acting  Director.  OTAA,  ETA,  DOL, 
Room  C-4318,  200  Constitution 
Avenue,  NW.,  Washington.  DC  20210. 

Appendix 


Signed  at  Washingtoa.  DC  this  22iui  day  of 
October,  1998. 
Grant  D.  Beale, 

Acting  Director.  Office  of  Trade  Adjustment 
Assistance. 


Subiedfirm 


Gillette  Company  (The)  (USWA) 

Megas  Beauty  Care  (Co.)  

Escalator  handral  USA  (Wkrs)  

J.C.  Viramomes  (Wkrs)  

Western  Reserve  Products  (Wkrs)  .. 

Meyer  Tomatoes  (IBT)  

VF  Knitwear  (Co.) 

VF  Knitwear  (Co.) 

Gateway  Sportswear  (Wkrs)  

Rotadyne  (Wkrs) 

SheMaN  (Wkrs) 

Paper  Majjic  Group  (The)  (Wkrs)  .... 

Breed  Technotogies  (Co.)  

Breed  Technotogies  (Co.)  

Breed  Technotogies  (Co.)  

Independent    Order    ol    Foresters 

(Wkrs). 

U.S.  Tmtjer  (Wkrs) 

VF  Knitwear  (Co.) 

VF  Knitwear  (Co.) 

Gartarxl     Commercial      Industries 

(Co.). 

Toropiast  (Wkrs)  

Sinclair  TectirK)logies  (CWA)  

EEX  Corporation  (Wkrs) 

EEX  Corporation  (Wkrs)  . — 

EEX  Corporation  (Wkrs) 

EEX  Corporation  (Wkrs) 

EEX  Corporatton  (Wkrs) 

Towne  and  Country  (Co.) 

Dawn  (Co.)  

Transcity      Terminal      Waretwuse 

(IBT). 

Horton  Company  (The)  (UAW) 

Cott  Manufacturing  (Wkrs)  

American  Lantern  (USWA) 

Boise  Cascade  (WCIU)  

Boise  Cascade  (WCIU)  

Boise  Cascade  (WCIU)  . — 

Boise  Cascade  (WCIU)  - 

Kimberty  Clartt  (Co.)  

Hasbro     Manufacturing     Services 

(Co.). 

Berg  Electronics  (Wkrs) 

Tops  MaliBU  (Wkrs)  

MPM  Automotive  Products  (Co.) 

Code  alarm  (Wkrs)  

Jostens  Photography  (Co.) 

GL&V      Black     Oawson-Kennedy 

(lAMAW). 
Paul-Son  Gaming  Supplies  (Wkrs) 
Gates  Rubt>er  Company  (The)  (Co.) 

Tri  Ctover  (lAMAW)  

Buena  Vista  (Wkrs)  

Wausau  Mosinee  Paper  (Co.) 

Alps  Electric  (USA)  (Co.) 

Oxford  Industries  (Co.) 


Locatton 


Janesvile.  Wl 

Spertcs.  NV 

Orchard  Parte.  NY  

El  Paso.  TX 

Gelatin.  TN _ 

King  City.  CA  — 

HlRSVMOt  VA  .•••■•■••••••••'•■• 

Stuart,  VA 

Masoritown,  PA 

Lancaster.  NY  

Aberdeen.  SO  

Scr anion.  PA  ...» ........ 

Brownsville,  TX  

El  Paso.  TX 

Douglas.  AZ  „ 

San  Diego,  CA 

Boise,  ID  

BakersvHIe,  NC  

Kinston,  NC 

Freeland.  PA 

Tonawanda,  NY  

Houston,  TX 

Throughout  the  State  of . 

LA. 
Throughout  the  State  of, 

MS. 
Throughout  the  State  of, 

NY. 
Throughout  the  State  of . 

WA. 

Lugoff,  SC 

U^,  SC 

Indonapolis.  IN  

Jackson.  Ml 

West  Mifflin.  PA 

Newport.  AR 

EmmetL  ID — 

Emmen.  ID 

Cascade.  ID 

Horseshoe.  ID 

Del  Rfo.  TX  

El  Paso.  TX 

Ctoariieto.  PA 

Eugene.  OR 

TuCSon,  AZ  

Georgetown.  TX 

Webster.  NY 

Watertown.  NY 

Las  Vegas.  NV 

Jefferson,  NC  ...............^ 

KenOsha,  Wl 

Buena  Vista,  VA 

Rhinelander.  Wl  

Huniinglon  Beach,  CA  . 
Wadtoy,  GA  ....„ 


Date  re- 
ceived at 
Governor's 
offk» 


04/27/1998 
03/31/1998 
04/30/1998 
04/30/1998 
04/23/1998 
04/27/1998 
05«4/1998 
05/04/1998 
05/01/1998 
05m/1998 
04/30/1998 
04/30/1998 
04/27/1998 
04/27/1998 
04/29/1998 
05/04/1998 

04/27/1998 
05/04/1998 
05/04/1998 
05/06/1998 

05/05/1998 
05/06/1998 
05/06/1998 
0S06/1998 

05/06/1998 

05/06/1998 

05/06/1998 

05«7/1998 
05/07/1998 
04A)5/1998 

04/23/1998 
05/11/1998 
04/30^1998 
05/07/1998 
05/07/1998 
05/07/1998 
05/07/1998 
05/11/1998 
05/11/1998 

05/12/1998 
05/12/1998 
05/13/1998 
05/14/1996 
05/13/1998 
05/13/1998 

05/06/1998 
05/12/1998 
05/18/1998 
05/14/1998 
05/15/1998 
03/12/1998 
05/18/1998 


Petition  No. 


NAFTA-2.354 
NAFTA-2,355 
NAFTA-2.356 
NAFTA-2,357 
NAFTA-2,358 
NAFTA-2.359 
NAFTA-2.360 
NAFTA-2.360 
NAFTA-2.361 
NAFTA-2.362 
NAFTA-2.363 
NAFTA-2.364 
NAFTA-2.365 
NAFTA-2.365 
NAFTA-2.366 
NAFTA-2,367 

NAFTA-2,368 
NAFTA-2,369 
NAFTA-2.369 
NAFTA-2,370 

NAFTA-2.371 
NAFTA-2.372 
NAFTA-2,373 
NAFTA-2.373 

NAFTA-2.  373 

NAFTA-2.  373 

NAFTA-2.  373 

NAFTA-2.  374 
NAFTA-2.  374 
NAFTA-2.  375 

NAFTA-2.  376 
NAFTA-2,  377 
NAFTA-2.  378 
NAFTA-2.  379 
NAFTA-2.  379 
NAFTA-2.  379 
NAFTA-2.  379 
NAFTA-2.  380 
NAFTA-2,  381 

NAFTA-2.  382 
NAFTA-2.  383 
NAFTA-2.  384 
NAFTA-2.  385 
NAFTA-2.  386 
NAFTA-2.  387 

NAFTA-2,  388 
NAFTA-2.  389 
NAFTA-2, 390 
I^FTA-2.  391 
NAFTA-2.392 
NAFTA-2.393 
NAFTA-2,394 


Arlictes  produced 


Writing  instrumuirts  (pens,  nk  penols). 

Cotton  baNs  &  oois,  chmneystack  pads. 

Escalator  handrais. 

Denim  apparel. 

Plastic  wirxiow  frames  for  doors. 

Tomatoes. 

T-shirts  and  fleeoe  wear. 

T-shirts  and  ftoeoe  wear. 

Women's  parte,  skirts,  and  t-shirts. 

Recovering  of  print  rollers. 

Electronic  circuit  boards. 

Haloween  masks. 

Seat  tieRs  and  air  bags. 

Seat  beNs  and  air  bags. 

Seat  beNs  and  air  bags. 

Life  insurance  services. 

Appearance  boards  (sidmg.  ftooring  etc). 

T-shirts  and  ftoeoe  1 

T'SNits  and  ftoec 

Commercial  oootang  equipmenL 

Pteslic  seat  tMMs  housing. 
Communications  tMse  station  equipmanL 
Crude  d. 
Cnjdeoi. 

Crude  oi. 

Crude  oi. 

Cnjdeoi. 

Ladtos' sportswear. 
Ladtos' sportswear. 
Warehousing  and  storage. 

Automotive  comporieras  (drive  &  steering). 

Line  indentificalion  martters. 

Ughing  fixtures. 

Plywood. 

Softwood  dnmensional  lumber. 

Lumber. 

LuntMr. 

Nurses  caps,  shoe  covers  &  stockinettes. 

Toys. 

Bedrorac  oomedors. 

Novelty  candtes. 

Martceling  of  remanufacturing  aiao  parts. 

Wve  harnesses  for  car  alarms. 

School  photographs. 

nils  and  dryers. 


coolant  hoses. 


Ptaying  cards.    . 
Vutooflex  vehicular 
Tubutor  Mings. 
T-shirts,  ftoeoe 
Technical  specially 
Keycaps  &  ptoitw? 
Men's  dress  shirts. 


parts  for  oomputon. 
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Subisct  flrm 


Date  re- 
ceived at 
Govemoft 
oflloe 


reiwOn  NO. 


Articiee  produced 


PhWpe  Vwi  Heusen  (Ca) 

PhlMpe  Van  Heuaen  (Ca) 

PMlpa  Van  Heuaen  (Ca) 

Siebe  Appiwwe  Conkota  (Ca) 

Ameftooid  Lojiallci  (\M(fs) 

Roberlahaw  Conirola  (Co.) 

Triqueat  Pradaion  Plaattca  (Ca)  ..... 

SMa  Foods  (Wkrs) „ 

KWnerrs  Inc.  ol  Florida  (Ca)  

Eaatman  Kodak  (Co.) 

HoMiwKl  Manufacturing  (Ca)  

Price  PHrter  (IBT) 

KoeNer  Mwwlacluring  (Co.)  

Q.F.  WrigN  Steel  and  Wire  (USWA) 

WHtenaae  Induaafiea  (WCIW)  

JPM  Convwiy  (The)  (Co.) 

Taylor  Predaion  Products  (Co.)  

Kovwa  Printing  (QCIU) 

St  Qob^  (OCAW) „ 

S.T.  and  E  (Co.)  

Sunds     Oeliirator     Wooctiandtotg 

(lAMAW). 

Hahnoda  Apparal  (Co.) 

Turner  md  MMar  (Co.) 

Ealon  Corporation  (Co.)  — 

Idea  Courier  (Wkrs) 

Celenssi  (UNITE)  

stvsngK  rnsrmg  (wnsi  

ITT    Cannon    Corwieclors    North 

America  (Co.). 

.Otwnlle  (UPIU) 

MacMMan  Bkiedal  BuMkig  Mala- 

riats(Wkr8). 
NutriMeica     International     (USA) 

(Wkrs). 

DotagoW  (Wkis) 

PtiMpa  Components  (Wkrs) 

Virginia  Apparel  (Wkrs)  

Run       Graphic       Communicators 

(Wkrs). 

Forest  Furniture  (Ca) _ 

CoMTtown  Boots  (Wkrs) 

J.L  Ctatfk  (MPWU)  

Crown  Paciftc  Limiled  Partnership 

(lAMAW). 
Chanr<pion  Pacifk:  Timbertands  (Co.) 

BTR  Seeing  Systems  (UNITE) 

Magnetek  (Ca) 

Aled  Systenw  (Co.) - 

Wells  Lamonl  (The)  (Ca) 

Henderson  Sewing  Machine  (Ca)  .. 
Henderson  Sewing  Machine  (Co.)  .. 
Henderson  Sewing  Machine  (Co.)  .. 

Gould  Electronics  (IBEW) 

GouU  Elecfronics  (IBEW))  

Berg  Elecfronics  Group  (IBEW)  

Rexwori(s  (USWA) 

B  and  V  Enterprises  (Wkrs)  

IntercrafI  (Wkrs) 

Raytheon  Systems  (UPIU)  

McCatM  Packing  (Co.)  

Brunewtek  Bicydes  (Co.) 

BASF  (Wkrs) 

Nocona  Boot  (Co.) 

Kemet  Electronics  (Co.)  

Kemet  Electronics  (Co.)  

Heinz  Pet  Products  (Wkrs) 

WMamette  Industries  (Co.) 

Teiedyne    Electronic   Technotogies 

(Co.). 


Geneva,  AL ~... 

Ozmk,  AL 

AuguMB^AR 

New  Starten,  PA  .. 

Nampa.  10 

Long  Beach.  CA .... 
Vancouver,  WA  ..... 
Green  Bay.  Wl  . — 
Larga  FL 

^  —  * *  —     kfW 

nOCnMISr,  NT  .—... 

Cody.WY 

Paooima,  CA  ........ 

MMttnrough.  MA  . 

Worceatar.  MA 

Eugene,  OR 

wmnsboro.  SC 

Fletcher,  NC 

DanvMe.  IL 

Keaabay,  NJ 

PumaulBKWiay.  PA 
Carthage.  NY 

New  Caatla.  VA .... 
Eatf»  Rock.  VA  „.. 
Salabury.  MO ....... 

Ptwenix.  AZ  

Narrows.  VA 

Tutfatm.  OR 

Nogalea;  AZ 

Huntington,  IN 

Spokww.  WA 

Cerritos.CA  

Mocanaqua.  PA  ... 

Saugerties.  NY 

Rocky  Mount.  VA  . 
Portland.  OR 

\jipk».  OR 

El  Paso,  TX 

Downers  Grove,  IL 
Sandfiok*.  ID  

LetMnon,  OR 

MaryvHto.  TN 

Prairie  Grove,  AR . 

Slwnvood.  OR  

El  Paso,  TX 

Andakjsta.  AL 

MuRrie,  GA „ 

MaryviNe.  TN  

Newburyport.  MA  . 

El  Paso.  TX 

FranMm,  IN 

MllWStKOO,  Wl  

SpringdM,  AR  .„.. 
StatasviRe,  NC  ..... 
Fort  Wayne,  IN  ..... 

Springfield,  IL 

Effingham,  IL  ........ 

Santa  Ana.  CA  ..... 

Nocona,  TX 

SirrpeonviNe.  SC  .. 
Fountain  Inn,  SC  .. 

Kankakee,  IL 

Saginaw,  OR 

Scottadale,  AZ 


05/18/1996 
06/18/1998 
OS/14/1998 
OS/18/1908 
06/13/1996 
06/18/1998 
OS/18/1998 
06^18/1996 
06/18/1998 
06/1S/1996 
06/10/1998 
06/21/1998 
0600/1998 
0500/1906 
06/18/1996 
06O0/1996 
06OQ/1996 
06/21/1998 
06/22/1996 
06/26/1906 
06/26/1998 

04/12/1906 
04/12/1998 
06/18/1996 
06/26/1906 
06/26/1996 
06/26/1906 
05O6/1998 

06O9/1998 
06/01/1998 

06«1/1998 

06/02/1998 
06A)2/1998 
06/28/1996 
06/02/1998 

06^)2/1996 
06/02/1996 
06/06/1998 
06/06/1998 

06A)4/1998 
06«3/1998 
06/06/1998 
06/08/1998 
06/04/1998 
06/00/1998 
06/00/1998 
06/09/1998 
06A)9/1998 
06/00/1998 
06/0S/1998 
06/10/1998 
06/19/1998 
06A)6/1998 
06/15/1998 
06/10/1998 
06/12/1996 
06/11/1996 
04/30/1996 
06/22/1996 
06O2/1996 
06/22/1998 
06/18/1998 
06/17/1998 


NAFTA-2,395 
NAFTA-2,395 
NAFTA-2,396 
NAFTA-2.397 
NAFTA-2.386 
NAFTA-2.399 
NAFTA-2,400 
NAFTA-2,401 
NAFTA-2,402 
NAFTA-2.403 
NAFTA-2.404 
NAFTA-2.406 
NAFTA-2.406 
NAFTA-2,407 
NAFTA-2.406 
NAFTA-2.409 
NAFTA-2.410 
NAFTA-2.411 
NAFTA-2,412 
NAFTA-2,413 
NAFTA-2.414 

NAFTA^.41S 
NAFTA-2,415 
NAFTA-2.416 
NAFTA-2.417 
NAFTA-2.418 
NAFTA-2.419 
NAFTA-2,420 

NAFTA-2.421 
NAFTA-2,422 

NAFTA-2,423 

NAFTA-2.424 
NAFTA-2.425 
NAFTA-2,426 
NAFTA-2,427 

NAFTA-2,428 
NAFTA-2,429 
NAFTA-2.430 
NAFTA-2.431 

NAFTA-2,432 
NAFTA-^,433 
NAFTA-2,434 
•NAFTA-2,436 
NAFTA-2.436 
NAFTA-2.437 
NAFTA-2.437 
NAFTA-2.437 
NAFTA-2,438 
NAFTA-2,436 
NAFTA-2,439 
NAFTA-2,440 
NAFTA-2.441 
NAFTA-2.442 
NAFTA-2.443 
NAFTA-2,444 
NAFTA-2,445 
NAFTA-2,446 
NAFTA-2,447 
NAFTA-2.448 
NAFTA-2,448 
NAFTA-2.449 
NAFTA-2,450 
NAFTAr-2,451 


Men's  dress  and  casual  shirts. 
Men's  dress  and  casual  shirts. 
Men's  dreaa  and  caaual  shirts. 

Packaging  &  storage  ol  frozen  potakws. 
Gaa  heating  control  valves. 


Ii 

Flm,  black  A  while  photographte  paper. 

Woman'a  denim  jeans. 

Plunnbing  lixluraa. 

Battery  powered  portable  Rghting. 

Woven  hardware  ckithas. 

Softwood  lumber. 

Cable  as8ent)lieB  and  wire  harnesses. 

Rain  gaugea  and  palto  dWs. 

Printing  business  forms,  booklets,  txwks. 

Refractories. 

Transportalton  servk»s. 

Wo 


Maternity  dresses,  nurses  uniforms. 


Ciicut  breakers  for  industrial. 
iTwiiaa  CHcuR  Doaros. 
/toetate  low  artd  acetate  fitament 
Painting  and  matabing. 
Receiving  &  inspeotMn  oonrtectors. 

Passive  elect  onic  oomponents-resstors. 
neseWng  of  lunter  ft  kjmber  products. 

f*acking  ft  shipping  of  skincare  products. 

Pocket  file  foklars. 

Soft  ferrite  cores. 

Men's  ft  women's  cotkm  shorts  ft  pants. 

Commercial  printing. 

Pine  furniture. 
Westem-etyte  boots. 
CoMapsiila  aluminum  tubes. 
Lumber  types  and  products. 

Seedings. 

Weather  stripping  ft  rutjber  doorseals. 

Fractkxial  horsepower  electric  motors. 

Tree  skidders  and  wincfies. 

Cut  leather  for  gtoves. 

Sewing  madiines. 

Sewing  machines. 

Sewing  madiines. 

Electrical  fuses. 

Electrical  fuses. 

Radk>  frequency  connectors. 

Cement  mixers. 

Emt)roidered  t-shirts  ft  sweat  shirts. 

Picture  tranrtes. 

Out  door  units. 

Beef  carcasses. 

Bkrydes. 

Pdystyrene  pellets. 

Western  boots. 

TanlaKjm  capacitors. 

Tantakjm  capadlors. 

Dog  food  ft  pet  treats. 

Softwood  laminated  beams. 

Industrial  solid  state  relays. 
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Subject  firm 


Tarantda  Trucking  (IBT) 

Accuride  (UAW) 

General  Electric  (lUE)  ... 

Gorge  Lumber  (Co.)  

Durotest  Lighting  (lUE)  .. 


National  Garment  (Wkrs) 

Trident  Automotive  (Co.) 

Bennett  Uniform  (Co.) 

Unity  Knitting  Mills  (Wkrs)  

KeNerman  Logging  (Wkrs) 

Akxxa  Fujikura  (Co.) 

Triple  A  In  The  USA  (Co.) 

International  Jensen  (Co.) 

Paragon  Electric  (IBEW)  

Sanyo  E  arxl  E  (Co.)  

J.E.  Morgan  Knitting  Mills  (Wkrs)  . 

Pennsylvania  Textile  (UNITE)  

Columbia  Lighting  (IBEW) 

American  Meter  (lUE) 

/Angelica  Image  Apparel  (Co.) 

General  Instrument  (Co.) » 

Pfaltzgraff  Company  (The)  (Wkrs) 
Pfaltzgraff  Coirvany  (The)  (Wkrs) 
Pfaltzgraff  Company  (The)  (Wkrs) 
Pfaltzgraff  Conpany  (The)  (Wkrs)  .. 

Johnson  Controls  (UAW) 

Klamath  Veneer  (Wkrs) 

Johnson  and  Johnson  Medical  (Co.) 
Bosch  Automotive  Motor  Systems 

(Co.). 

Sivaco  New  Yori<  (USWA) 

Therm-O-Disc  (Co.)  

Kodak       Polychrome       Graphks 

(ICWU). 

Pariter  Hannifin  (Wkrs)  

Lucas  Variety  (UAW) 

Crown  Cori(  and  Seal  (Co.) 

Johnson  Controls  (Wkrs)  ..^ 

Midwest  Fokfing  Carton  (UNITE)  .... 

Bindtoalor  (Wkrs) 

Wat)ro  (UAW)  

Boydston    and    Franzen    Service 

(Co.). 

Control  Elements  (Wkrs)  

TKC  Apparel  (Wkrs)  

Corel  (Wkrs)  

Uraon  Special  Corporatkm  (Wkrs)  ... 

Alied  Signal  (Co.) 

Gilroy  Canning  (IBT) 

M  and  J  Ctolhing  Sample  (Wkrs)  .... 

Bibb  Corporation  (Wkrs) 

Ball  Foster  Glass  Container,  LLC. 

(IGMPP). 

Amron  LLC.  (lAMAW)  .... — I. 

SheWaN  (Co.) 

Group  Genesis  (Wkrs) 

Bon  Worth  (Co.)  ~. 

Henry  I.  Siegel  (Co.) 

Gurien  Finisfiing  (Co.)  „ 

Fleer  Corporatnn  (Wkrs) 

Homemaker  Industries  (Co.)  

Spray  Air  USA  and  Alkla  Group 

(Wkrs). 

Weskwk  Brand  (Co.)  

Guest  Enterprises  LLC.  (Wkrs)  

Natk>nal  Textiles  (Co.) 

Bunn  Manufacturing  (Wkrs) -. 

HubbeN  Premise  Wiring  (Wkrs) 


Locatnn 


Flemington,  NJ 
Henderson,  KY 
Memphis,  TN  ... 
Portland,  OR  ... 
Oifton,  NJ  


Cdumbia,  MO 

BIytheville,  AR 

Greensboro,  NC  ..... 
Wadesfooro,  NC  — 

Joseph.  OR 

El  Paso,  TX 

Bellaire.  OH — 

Luirbefton,  NC 

Two  Rivers,  Wl  

San  Diego,  CA 

Gilbertsville,  PA 

West  Hazleton,  PA . 

Houston,  TX 

Erie,  PA 

Waynesboro,  TN  .... 

Hekory,  NC 

BendersviHe,  PA 

Dove,  PA  ...„ 

Yortt,  PA 

Thomasvile,  PA 

GreenfieM.  OH 

Klamath  FaHs,  OR  .. 

Mento  Paik,  CA 

Hendersonville,  TN 


Tonawarxla,  NY  .... 
Honeoye  Falls.  NY 
Binghamton,  NY  .... 


Niles.  IL 

Mt  Vemon,OH 

Arden,  NC  

Pulaski,  TN 

Rockford,  Ml 

F>ort  Hurton,  Ml 
Cass  City.  Ml  ... 
Cody,  WY 


Portland.  OR 

Reidsville,  GA  

Orem,  UT 

Chartotle,  NC  

Columbia.  SC 

Gilroy,  CA 

El  Paso,  TX 

Roanoke  f^apids.  NC 
Port  Allegany,  PA 


Waukesha,  Wl .. 
fOorthfiekt,  MN  .. 

Marion,  OH 

Spindale,  NC  .... 
Wickman,  KY  .... 
Union  City,  TN  . 
ML  Laurel,  NJ  „ 

Athens,  TN  

Grangeville,  ID  . 

Compton.  CA  ... 
Brownsville,  TX 
Morganton,  NC . 

Wilson,  NC 

Marion,  NC  ....... 


Date  re- 
ceived at 
Governor's 
office 


Petitkm  No. 


06/18/1998 
06/15/1998 
06/17/1998 
06/16/1998 
06/11/1998 

06/18/1998 
06/16/1998 
06/22/1998 
06/25/1998 
06/23/1998 
06/23/1998 
T)6/23/1998 
06/29/1998 
06/26/1998 
06/24/1998 
06/24/1998 
06/30/1998 
06/25/1998 
06/30/1998 
06/25/1998 
07A)2/1998 
06/30/1998 
06/30/1998 
06/30/1998 
06/30/1998 
07/07/1998 
06/30/1998 
07/03/1998 
06/20/1998 

06/26/1998 
06/26/1998 
07/06/1998 

07/06/1998 
07/07/1998 
07/07/1998 
07/02/1998 
06/01/1998 
06/15/1998 
07/02/1998 
07/09/1998 

07/08/1998 
07A)6/1998 
07/03/1998 
07/08/1998 
07A)9/1996 
07/06/1998 
07/03/1998 
07/09/1998 
07/13/1998 

07/13/1998 
07/13/1998 
07/13/1998 
07/07/1998 
07/09/1998 
07/13/1998 
07/16/1998 
07/16/1998 
07/20/1998 

07/19/1998 
07/19/1998 
07/19/1998 
07/16/1998 
07/16/1998 


NAFTA-2.452 
NAFTA-2,453 
NAFTA-2.454 
NAFTA-2.455 
NAFTA-2,456 

NAFTA-2,457 
NAFTA-2,458 
NAFTA-2,459 
NAFTA-2,460 
NAFTA-2.461 
NAFTA-2,462 
NAFTA-2,463 
NAFTA-2,464 
NAFTA-2,465 
NAFTA-2,466 
NAFTA-2,467 
NAFTA-2,468 
NAFTA-2.469 
NAFTA-2.470 
NAFTA-2,471 
NAFTA-2.472 
NAFTA-2,473 
NAFTA-2,473 
NAFTA-2,473 
NAFTA-2,473 
NAFTA-2.474 
NAFTA-2,475 
NAFTA-2,476 
NAFTA-2,477 

NAFTA-2.478 
NAFTA-2.479 
NAFTA-2,480 


NAFTA- 
NAFTA- 
NAFTA- 
NAFTA- 
NAFTA- 
NAFTA- 
NAFTA- 
NAFTA- 


2.481 
2,482 
2,483 
2,484 
2,485 
2.486 
2.487 
2.488 


NAFTA-2,489 
NAFTA-2,490 
NAFTA-2,491 
NAFTA-2.492 
NAFTA-2.493 
NAFTA-2,494 
NAFTA-2,496 
NAFTA-2.496 
NAFTA-2.497 

NAFTA-^,498 
NAFTA-2,499 
NAFTA-2,500 
NAFTA-2,501 
NAFTA-2.502 
NAFTA-2.503 
NAFTA-2.S04 
NAFTA-2.505 
NAFTA-2.506 

NAFTA-2,507 
NAFTA-2,506 
NAFTA-2,509 
NAFTA-2.510 
NAFTA-2.51 1 


/^rtKles  produced 


Transportation  and  dstributkm. 

Tubed  wheel. 

Miniature  lamps  ft  hak)gen  lamps. 

Lumber  boards. 

Lamps     (incandescent     anti     fkiorescent 

units). 
CfvUren's  dolhing. 
/Automotive  cables. 
Uniform  dottwng. 

Thermal  undershirts  ft  drawers  ft  t-stwts. 
Various  stages  of  k)gging. 
Wre  harnesses. 

Ladies  swimwear  arxJ  sportswear. 
/Automotive  kMd  kNjdspeakers. 
Motor  controls. 
Refrigerators  and  freezers. 
Thermal  underwear. 
Dyed  and  finished  fabric. 
Fkjorescent  lighting  fixtures. 
Gas  meters. 

Men's  and  women's  wori(  pants  and  shirts. 
Digital  satellite  integrated  receivers. 
Stoneware  and  dwmenvare. 
Stoneware  and  dkmenvare. 
Stoneware  and  dmnenvare. 
Stoneware  and  dnnenmre. 
Foem  armrests  and  lieodiegtg 
Green  and  day  veneer  products. 
Intravenous  specialty  catheters. 
Fractional  horsepower  DC  motor. 

Steel  wire. 

Water  flow  products. 

F*n  (pre^yess  ft  printing  industry). 

Hydraufic  valves. 
Brake  dnjms  ft  capipers. 
Metal  containers  (tin  cans). 
Foram  twadrests  and  armrests. 


Level  insfruments. 

SmaH  enginers  cartxjretors. 

Crude  oi  and  natural  gas. 

Control  valves. 

Ladws  knit  tops  and  stwts. 

Master  dsks. 

Automated  industrial  sewing  systems. 

Drawtwist  nykxi  yam. 

Processes  tomatoes  in  paste  ft  puree  fonn. 

kton's  and  women's  apparel. 

Textile  fabrics  (terryctolh  ft  napery). 

Glass  contairters  for  t>aby  foods. 

MedHjm  caltwr  ordnance. 

FlexUe  printed  circuitry. 

Saiplane. 

Ladws'  apparel  (tops,  paints,  shorts). 

Men's  ft  women's  denim  iaans  ft  stack. 

Jeens. 

Confectkyiary  products. 

Braided  njgs. 

Sprayers  and  components. 

ResMlential  door  kKks. 

Cut  doth  ft  d»tribule  finished  gannenls. 

Jersey  and  fleece  casuaKwear  appareL 

CtiiMren's  jnans. 

Circuit  boar  Js,  adapter  ft  computer  cabte. 
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Subject  firm 


Location 


Date  re- 
ceived at 
Governor^ 
office 


Petition  No. 


Artides  produced 


Koret  of  CaMfomta  (UNITE)  

Crunip  Wilson  Shields  Conrwnission 

(Wkrs). 

Coats  American  (Ca) 

Syroco  (Wkrs) 

General  Electric  (Wkrs)  

General  Electric  (Wkrs)  

Genertf  Electric  (Wkrs)  

General  Electric  (Wkrs)  _ 

Genertf  Electric  (Wkrs)  „ 

W.T.O.  Industries  (Wkrs) 

Scientific  Atlanta  (Wkrs) - 

KepM  (Ca)  

XEL  Communicatkxis  (Co.) 

Capital  Mercury  Apparel  (Co.) 

Capital  Mercury  Apparel  (Co.) 

Thorn  Apple  Valey  (UFCW) 

Industrial  Ceramics  (Wkrs)  

Tri  Americas  (CBO) 

Borg  Wamer  Automotive  (Co.) 

Nattonal    Environmental     Products 

(Co.). 
NACCO  Materiais  Handing  Group 

(Co.). 
NACCO  Materia  Handling  Group 

(Co.). 

PacHlCorp  (lUOE) 

PacHICorp  (IBEW)  

Caro-Knit  and  C-Knit  Apparel  (Ca) 

Sakhina  Fashions  (Co.) 

General  Electric  (Wkrs)  

Siebe  Automotive— Algood  (Wrks)  .. 

Key  Tronic  (Co.)  

Proctor  and  Gamble  (Co.) 

MarvM  USA  (Co.) 

La«ling  Products  (Wkrs) 

Whisper  Knits  (Co.)  ».... 

Whisper  Knits  (Co.)  

Inter  Ltfte  Pi^wr  (PMWU) 

Sonoco  Products  (Wkrs)  .>.........._... 

Hevvtett  Packard  (Co.)  

Okie  Apperei— Dash  America 
(Wkrs). 

R.S.I.  Home  Products  (Wkrs) 

Oneita  Industries  (Co.)  

Sara  Lee  Hoeiery  (Co.)  

Stibnile  Mine  (Co.) - 

Fk>rsheim  Gniup  (UNITE)  

Apparel  Amenca  (UNITE) 

Apparel  Amertoa  (UNITE) 

Siebe  Appliance  Controls  (Co.) 

Durham  2000  (Co.) 

Matsushita  Electric  Corp.  of  Amer- 
ica (Wkrs). 

Springs  Industries  (Wkrs) 

Heatube  (Co.) 

Oki  Semiconductor  (Co.) 

Hudson  (Wkrs) „ 

Decorative  Honw  Accents  (Wkrs)  ... 

Oshkosh  B'Gosh  (Wkrs)  

Show  Me  Jacket  (Co.) 

Rkx)n  Resins  (Co.)  

General  Electric  (Wkrs)  

Pioneer  Finishing  (UNITE)  

Phiips  Semiconduckxs  (Wkrs)  

Lone  Star  Steel  (USWA)  

Sweet  Orr  and  Company  (UFCW)  .. 


Price.  UT  ..._.....m...._„. 
Natkmal  Stockyards.  IL 

El  Paso.  TX 

Siloam  Springs.  AR  «... 

Solvay.  NY  

Beaver  FaH.  NY 

Goiwemuer,  NY 

Cwthage.  NY 

South  Gtonn  Fais  NY  . 

Cowrtls.  OR 

Norcross.  GA  

Tmton  Fans.  NJ 

Aurora.  CO 

Marshall,  AR 

ML  VlOWi  AH  .••>•••••■••■•• 

Detroit.  Ml  

Lima.  NY  

El  Paso.  TX 

Sterling  Heights.  Ml  .... 
Pompano  Beach.  FL  ... 

Flemington.  NJ 

Danville.  IL  „... 

Centraka.  WA 

Cenlraia.  WA 

Jefferson.  SC  

Murphy.  NC 

Schenectady.  NY  

Algood.  TN 

Spokane,  WA _. 

ufOonvtRo,  NC  ■>•.••••>••>■ 

OIney,  IL 

Farmers  Branch,  TX  ... 

Clinton,  NC 

Vass,  NC 

Kimberty,  Wl  ...._...„„„. 

Hotyoke,  MA 

Loveland,  CO 

Hugo,  OK  

Lincolnton,  NC  

Clint.  TX  

MesiNa  Park.  NM 

McCal.  ID  

Cape  Girardeau,  MO  .. 

New  Haven,  CT  

Hertford,  CT  

KendaNville,  IN  

DanviNe,  VA  

San  Diego,  CA 

Gordon,  GA 

Clarence,  MO 

Tualatin,  OR _. 

Newport,  NC  

Mooresviae.  NC  .......... 

Gainesboro.  TN 

CaWomta.  MO  

Grand  Junction.  CO  .... 
Somersworth,  NH 

Fan  River.  MA  

Albuquerque,  NM 

Lone  Star.  TX 

Dawsonviae.  GA 


07A)9/1998 
07/15/1998 

07/21/1998 
07/22/1996 
07/14/1998 
07/14/1998 
07/14/1998 
07/14/1998 
07/14/1998 
07/20/1998 
07/27/1998 
07/27/1998 
07/27/1998 
07/24/1998 
07/24/1998 
07/13/1998 
07/14/1996 
07/27/1998 
07/15/1998 
06/26/1996 

07/20/1998 

07/20/1996 

07/30/1998 
07/30/1998 
07/29/1996 
07/28/1998 
07/28/1998 

07/29/1998 
07/22/1998 
07/30/1998 
07/31/1998 
08/03/1996 
07/29/1998 
07/29/1996 
07/31/1998 
06/03/1996 
06/07/1996 
06/04/1998 

08/06/1998 
0eA)6/1998 
07/22/1998 
08/10/1998 
06/11/1996 
08/10/1998 
08/10/1998 
06/11/1998 
08/14/1998 
08/13/1998 

08/14/1998 
08/14/1998 
06/14/1998 
06/11/1996 
06/11/1998 
08/11/1998 
06/12/1998 
06/11/1998 
06/12/1998 

08/07/1998 
07/31/1998 
08/13/1996 
08/13/1996 


NAFTA-2,512 
NAFTA-2.513 

NAFTA-2,514 
NAFTA-2.515 
NAFTA-2,516 
NAFTA-2,516 
NAFTA-2.516 
NAFTA-2.516 
NAFTA-2.516 
NAFTA-2.517 
NAFTA-2.518 
NAFTA-2,519 
NAFTA-2,520 
NAFTA-2.521 
NAFTA-2,521 
NAFrA-2.522 
NAFTA-2,523 
NAFTA-2,524 
NAFTA-2,525 
NAFTA-2,526 

NAFTA-2,527 

NAFTA-2.527 

NAFTA-2.528 
NAFTA-2.529 
NAFTA-2.S30 
NAFTA-2.531 
NAFTA-2.532 

NAFTA-2.533 
NAFTA-2.534 
NAFTA-2.535 
NAFTA-2.536 
NAFTA-2,537 
NAFTA-^,538 
NAFTA-2.538 
NAFTA-2,539 
NAFTA-2,540 
NAFTA-2,541 
NAFTA-2.542 

NAFTA-2.543 
NAFTA-2.544 
NAFTA-2.545 
NAFTA-2,546 
NAFTA-2.547 
NAFTA-2.548 
NAFTA-2.548 
NAFTA-2.549 
NAFTA-2,550 
NAFTA-2.551 

NAFTA-2.552 
NAFTA-2.563 
NAFTA-2.564 
NAFTA-2,565 
NAFTA-2,556 
NAFTA-2.557 
NAFTA-2,558 
NAFTA-2,559 
NAFTA-2,560 

NAFTA-2.561 
NAFTA-2,562 
NAFTA-2.563 
NAFTA-2.564 


Women's  apparel  (skirls,  slacks,  jacket). 
Services  to  buyers  of  livestock. 

Distributton  of  thread  and  zippers. 

Patio  chairs. 

Electricity. 

Electricity. 

Electrk%. 

Electrfeity. 

Electricity. 

Dimensnn  kjniMr. 

Rado  frequency  products. 

Trays,  apMlter  modules  &  Nght  guards. 

Printed  crircUt  boards. 

Men's  dress  and  sport  shirts. 

Men's  dress  and  spoit  shirts. 

Fresh  pork. 

Electrical  proedain  insulators. 

Men's  jearts. 

Automclive  torque  oonvertors. 

Climate  control  actuators. 

Fork  lifts  and  component  parts. 

Fork  Hfls  and  component  parts. 

Loiv-suHur,  sub-t)itumirwus  coaL 
Electrical  power. 
Men's  and  boy's  knit  shirts. 
Men's  and  women's  ieans. 
Steem/gas   turbine   &  generator  compo- 
nents. 
Automotive  thermostats. 
Keytnards  tor  computers. 
Always  catameniais  &  aduN  irwonlinence. 
Bicydes  parts. 

Home  decorative  and  gift  items. 
Men's  and  boy's  shirts. 
Men's  and  boy^  shirts. 
Coated  freeeheet  piaper  grades. 
Paper  machine. 
Computer  tape  back-up. 
Sewing  operations. 

Battvoom  cabinet  doors. 

T-stwt  sewing. 

Ladies'  hosiery. 

GoM  aod  other  prectous  metals. 

Men's  dress  shoes. 

Women's  swimwear. 

Women's  swimwear. 

Infinite  switches  &  pressure  switches. 

Men's  and  boys'  white  socks. 

Cotor  televiskxi. 

Infant  terry  doth  apparel. 
Electric  heating  elements  (househoU). 
Memory  and  togic  semicorxjuctor. 
Soccer  apparel  (sports,  shirts  etc.). 
Window  curtains. 

Girts  and  infants;  dresses,  shirts  eto. 
Jacket 
Resin. 

Singlephase  meter  subassembly  A  compo- 
nent 
Dyed  and  finished  fabric. 
Silicon  memory  chips  for  computers. 
Steel  products  (pipes  &  tubings). 
Shirts. 
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Sut)iectfinn 

Locatnn 

Date  re- 
ceived at 
GoveriKir's 
offne 

Petition  f4o. 

Arbdes  produced 

Phitomath  Forest  Products  (Wkrs)  .. 
W.T.D.  industries  (Wkrs)  

Phitomath,  OR 

Corvallis.  OR 

08/11/1998 
08/11/1998 
08/11/1996 

07/29/1998 
08/12/1998 
06/13/1996 
08/10/1998 
06/10/1998 
08/18/1998 
08/18/1998 
08/18/1998 
08/18/1998 
07/30/1996 

08/20/1998 
08/19/1998 
08/20/1998 
06/21/1996 

NAFTA-2,565 
NAFTA-2.565 
NAFTA-2.565 

NAFTA-2,566 
NAFTA-2.567 
NAFTA-2.568 
NAFTA-2.569 
NAFTA-2,570 
NAFTA-2.571 
NAFTA-2.572 
NAFTA-2,572 
NAFTA-2.573 
NAFTA-2.574 

NAFTA-2.575 
NAFTA-2.576 
NAFTA-2.577 
NAFTA-2.578 

NAFTA-2.579 

NAFTA-2.580 

NAFTA-2.581 

NAFTA-2.582 

NAFTA-2.583 

NAFTA-2.4584 

NAFTA-2.585 

NAFTA-2.586 

NAFTA-2.587 

NAFTA-2..'i66 

NAFTA-2.589 

NAFTA-2.580 

NAFTA-2.5ei 

NAFTA-2.582 

NAFTA-2.583 

NAFTA-2.584 

NAFTA-2.5e5 

NAFTA-2.596 

NAFTA-2.587 

NAFTA-2.S66 

NAFTA-2.6S89 

NAFTA-2,600 

NAFTA-2,601 

NAFTA-2,602 

NAFTA-2.603 

NAFTA-2.604 

NAFTA-2.605 

NAFTA-2.606 

NAFTA-2.6077 

NAFTA-2.608 

NAFTA-2.609 
NAFTA-2.610 

NAFTA-2.611 
NAFTA-2.612 
NAFTA-2.613 
NAFTA-2.614 
NAFTA-^.615 
NAFTA-2,616 
NAFTA-2,617 
NAFTA-2,618 

NAFTA-2,619 
NAFTA-2.620 
IMFTA-2.621 
NAFTA-2.611 
NAFTA-2.623 

Dimension  lurrber. 

Sedro  Woolley   Lumt)er  Company 

(Wkrs). 
Huffy  BKvdes  (Wkrs)  

Sedro  Woolley.  WA 

Celina.  OH  

Dimenston  kjmtMT. 

Bicycles. 
Office  furniture. 

GMbe  Business  Furniture  (SCIW)  ... 

HendersonviNe.  TN  

Cabtelink  (Wkrs)  

Kings  Mountain,  NC 

Warren.  NJ 

Keameysvile.  WV 

Anniston.  AL 

Syosset.  NY 

El  Paso,  TX 

El  Paso,  TX 

Bay  City.  Ml  

l)4olded  electronic  cable  assenMies. 

Cordis  (Wkrs) 

Cardac  shunts. 

Imaoon  (Co.) 

Walls  Industries  (Co.) 

ADEMCO  Group  (UIW)  

ADEMCO  Grx)up  (UIW)  

Mpm-msulated  dolhing. 
Commercial/residenlial  secunty  products. 
Commericat/residenlial  Security  products. 

/American  and  Efiid  (Wkrs)  

Industrial  sewing  ttvead. 

United    Technotogies    Automotive 

(USWA). 
Zeneca  (lUOE)  

Interior  automotive  trim. 

ML  Pleasant  TN  

Raw  Ivlaterials  for  insecticides 

Crown  Pacific  (Wkrs) 

Bomers  Ferry.  ID  

Finished  lunver  prices. 

Delta  Apparel  (Co.) 

Fujitsu  Computer  Products  of  Amer- 

toa(Wkrs). 
BWD  Automotive  (Wkrs)  

Washington.  GA 

T-ehirts. 

Hilsboro.  OR 

Tape  drives,  fHe  systems. 

Ottawa.  IL 

Kankakee.  IL 

Cover  and  driven  plate  assemUys. 

Johnson  and  Johnson  (UFCW) 

08/26/1998 
08/28/1998 
08/27/1998 
08/28/1998 
08/26/1998 
07/15/1998 
08/26/1998 
08/28/1998 
06/26/1996 
06/28/1998 
08/31/1998 
06/27/1998 
08/31/1998 
08/31/1998 
09/02/1996 
09/02/1998 
08/2S/1998 
09A)1/1998 
09/01/1998 
09/01/1998 
09/08/1996 
09/08/1998 
09/08/1998 
09/06/1998 
09/10/1998 
09/11/1998 
09/11/1998 
09/10/1998 
06/31/1998 

09/10/1998 
09/09/1998 

09/10/1998 
090)9/1996 
09/14/1998 
09^11/1998 
09/11/1998 
09/09/1998 
09/14/1998 
09/17/1998 

09/15/1998 
09/16/1998 
09/11/1998 
09/16/1998 
09/17/1998 

Donora  Sportswear  (Wkrs) 

Dorx)ra,  PA  

Ivlen's  and  ladms'  topcoats 

Schkjmberger  AnadriH  (Wkrs)  

Geo  Apparel  (Wkrs)  

Casper  WY        

Crude  ofl. 

Bowdon.  GA „ 

Hemdon.  PA  

lien's  suits  and  sportooats. 

Dalmatia  ONkrt) 

Girfs  dresses,  tops,  and  pants. 

Dayoo  Swan  (USWA)  

Precise  Polestar  (Wkrs) 

Gintex  LTD  (UNITE) 

Bucyrus,  OH 

/Kulomolive  rubtier  hoses. 

State  College,  PA  

Pittston,  PA 

Dowagiac,  Ml  

Glens  Fate.  NY 

Gilmer.  TX 

Injected  moUed  plastk:  components. 
Cutting  of  iadws  fabric  tor  garments. 

T.W.  Hager  Lumber  (Wkrs)  

Lumber  for  fence  &  decks. 

I^ative  Textiles  (CWA)  

Lace  and  trioot  fabric. 

Dean  lumtwr  (Co.) 

Dimensional  kjrrber. 

Nu-Kote  Intematmnal  (Wkrs.) 

Stone  Apparel  (Co.) 

Burlen  Corporation  (Co.)  

Nogales.  AZ 

North.  SC  

Thomasvile.  GA 

ladies' lingfKie. 

Stewart  Suoerior  (Wkrs) 

Chicago  II 

RuDoer  iitamps. 

San  Fernando.  CA 

Jeans,  knit  tops. 

ADEMCO  (Wkrs)  

El  Paso.  TX 

Denver,  CO 

/Uarm  devices. 

Central  Resources  (Co.) 

Oi  and  gas  production. 

Intertrost  (Wkrs) _ 

Food  Sennce  Specialities  (Wkrs)  .... 
Lear  Coro  (Co)  

Holey,  NY 

Cohxnbus,  Wl  

MidMiod  TV        

Spagetti  and  pi77a  sauce. 

Excel  Gamnent  Manufactunng  (Co) 
RusseN  Corcxxation  (Co)         

El  Paso.  TX „ 

Midland  GA          

Sewing  of  jeans  and  shorts. 
Casual,  /kctivewear. 

Ogden  Atlantic  Design  (Wkrs) 

Naxos  of  America  (Wkrs)  

TexMex  Trim  (Co.)  

Chariotte.  NC 

Pennsauken.  NJ 

Los  Indios.  TX  ..... .... 

Nampa.  ID : 

Compact  dncs. 

Auiomatk:  stiifl  knot»  for  automobiles. 

Zitoa  (Wkrs) 

Computer  chips. 

Sensus  Tech  (USWA)  

Akxta  Fujikura  Limited  (Co.) 

Scranton  Export  Ctothing  (UNITE)  .. 
Teledyne    Electronic   Technotogws 
(Co.). 

Lane  Punch  (Wkrs) „ 

Essex  (UNITE)    

Untontown.  PA _.. — 

Owosso.  Ml  

***  —  *  —     ■  ■  ■  a  ■     - 

water  meters. 

Fuel   systems   harnesses,   fuel   pump   & 

Scranton.  PA „ 

City  of  Industry.  CA 

caps. 
Sort  &  grade  used  doltiing. 
Sensors. 

Mmm  RAflin  Wl 

FaH  River.  li4A  

Women's  coats. 

Intercontinental  Branded  (Co.)  

Terrv  Loooina  (Co.)  

BufJato.  NY „ 

Elgin.  OR 

Juliaetta.  ID . 

MiUvile.  NJ  

Hngtiam.  MA  _.. 

Fairview.  OR  

I4en's  suite  and  sport  coats. 
Hwvesting  and  delivery  of  togs. 

Gem  State  Lumber  (Wkrs)  

Dimension  \uertm. 

Santa's  Best  (Comp)  

PCC  Merriman  0  

NACCO  Materials  HandKng  Group 
(Wkrs). 

PemfvO-Penn  Exptoratmn  (Co.)  

Wmdfal  Products  (Wkrs) 

Santa  Claus  Suits. 
Mettf  Gears.  Rings. 
Fork  Mis. 

Midland  TX        

Oi  and  gas. 

St  Marys.  PA 

Powder  metal  parts. 

IMarceHe's  Fastions  (Wkrs) 

EIPmo.  TX _ 

AMonlown,  PA ........»..„„. 

Los  /Vngeles 

Pants,  btouses,  jackets  and  skirts. 

Paris  /Accessories  (UNITE) 

Women's  belts. 

Outdoor   Recreation   Group   (The) 
(Co.). 

Backpacks,  duffles. 
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Subjoct  IWm 


LocBlion 


Dalare- 

oaivedal 

Governor's 

0(li06 


PetWon  No. 


Afftk^AA  JL    ^L^  uul 


JonaVvn  Menuteclurtng  (Ca) 

EMimwi  KodikjCa) 

RumM  Corporaiion  (Co.) «... 

jpauriQ  opom  wommav  (wmtj 

ICI  ExptoaivM  (OCAW) 

SportknN  (Co.)  

Paramount  Heatfwxar  (Wkrt) 

rrannaa  tnciionict  (wmj  

Qanaral  Elactrtc  (lUE)  ...» 

Jaifwr  TaxMa  (Co.) - 

Todd  Products  (Co.) 

SfflNh  Corona  (VVkrs)  ........._«».»..... 

Boisa  Cascads  (Wkrs) — 

(lUE) 

ladtoaKWkrs)  

Cub  Cadat.  MTD  (UFCW) 

Rusael  Groif>  (Co.) 

Owans  BriGam  Madtoal  (Ck).)  

Bwiana  Tree  (The)  (UNITE) 

SunvnN  Station  (UNITE) 

Fabcwa  (Co.)  

Lav  Corporation  (UAW) 

Borden  Foods  (Co.) 

Chicago  RawTiide  SKF  USA  (Co.)  .. 

McCuloch  Corporation  (Wkrs)  

hasnialiiiiial    Assembly    SpBrirfst 

(Co.). 
woocNvorK  Liorp.  Mnenca  (wws) .... 

Vulcan  Brunswicfc  (Wkrs)  

Qtieck  (Wkrs) „_..„...„... 

LMon  Industries  (Wkrs)  

Crotm  Cork  and  Seal  (USWA) 

Hvida  Marine  (Co.)  

Croes  Creek  Apparel  (Ca) 

MMer  Sports  (Wkrs) 

Cape  Cod  Spls.  (UNITE) 

Phokan  (Wkrs)  >,.........„. 

Coals  American  (Co.) 

Costs  American  (Ca) 

Sonoco  Products  (Co.) 

Naltonal  Fn«  Product  (Ca)  

Norih  Star  Steel  (USWA)  _ 

Horace  Smel  (Wkrs)  _»_...«... 

Badon  DicMnaon  (Co.) 

Russsl  CorporaMon  (Ca) 

Woiwerine  World  Wide,  Inc  (Comp) 

MMchel  ManutadurinQ  (Wiks) 

BetoN  Corp.  (Wrks) 

Associalsd  Plastics  (Wrks) 

Lone  Star  Steel  0 

Creative  Expressions  Group  0 

Fasso  DC  Motor  (Co.) 

Adwns  USA  (C:a) 

Cwiy  Grain  (Wkis)  

Qenertf  Electric  (Wkrs)  „... 

HamHn-Breed  Tech  (Co.) 

General  Motors  (UAW) 

W.  SaMcNk  and  Sons  (UNITE) 

Batwel  (UNITE)  

Thomaslon  MWs  0 

Georgia  Padflc  LebonMe  (WCIW)  ... 
Hoioway  Sportswear  (Ca) 


Fulerton,  CA 

Rocheater,  NY  .„... 
Slocombi  AL ....«.» 
Chicopae,  MA  ..__ 

Tamaqua.  PA 

Abertson,  NC ....... 

Van  Buran.  MO  ~.. 
Hauppauge,  NY  ... 
FMchburg,  MA ....... 

Jasper.  FL 

Brartwood,  NY  ..... 

CorUand.  NY  

La  Grande.  OR  .... 

Harfeysvile.  PA  .... 
BrownsviRe,  TN  .... 
Rockinghwn.  NC  .. 

Newtwid.  NC 

El  Paao.  TX 

Pine  Grove,  PA  .... 

fit  III  1 1  ii  III    r\A.Hk  Y^i 

rncKwicK  uem,  in 

Ronwkjs,  Ml 

Toleeon.  AZ 

Gaslonia.  NC  

Lake  Havasu.  AZ  . 
Tucaorv  AZ 


MerrH, 
Ardgo, 


Wl 
Wl 


IN 


Gartand.TX 

AiVnglon,  TX  

Temeculaardala.  CA 

ML  Airy.  NC  

Walnut  Ridge,  AR  .., 
New  Bedford.  MA .... 

LaHCflVMOf  MN    ■■••.•••■I 

Denver,  PA 

MonroeviHe.  AL  ..»«. 
Amsterdam.  NY ..._, 

D— umoni,  TX 

BfOWffWMOf  TX  ••»•••< 

DatolLMI  „.,. 

Mariarma.  FL 

Rockford.  Ml 

(Swe.  Ml  _... 

DeMoa  MA  

Jorweboro.  AR  ........ 

Lone  Star.  TX 
IN 
TN  .... 

TN  ., 

Fler.  lA 

Erie.  PA 

Gwtnrt,  Ml 


Kaiwnazoo,  Ml  .. 

PNiadetphiajPA 


SL  Louis,  MO 
GuMon.  GA  ... 
Lebanon,  OR . 
DeRiddtor,  LA 


09/15/1998 
09/21/1996 
09/21/1906 
06/15/1996 
09/21/1996 
00/18/1996 
09/21/0096 
09/11/1996 
06^)6/1996 
06/11/1906 
00/22/1906 
09/22/1998 
09/17/1996 
09/23/1996 
06/2S/1998 
06/24/1908 
00/24/1996 
09/29/1996 
09W2/1996 
09/24/1996 
06/30/1996 
09/09/1996 
09/23/1996 
1(V01/1996 
06/30/1996 
10/01/1996 

06/30/1996 
10/01/1996 
061/23/1996 
10/02/1996 
10/06/1996 
10/02/1996 
10/06/1996 
10/06/1996 
40/06/1996 
06/28/1996 
08/29/1996 
09/29/1996 
IQm/1996 
06/26/1996 
1(y08/1996 
10/06/1996 
09/22/1996 
10/06/1996 
09/26/1996 
10^)6/1996 
10/06/1996 
10/08/1996 
10/09/1996 
10/06//1996 
10/2Q//1996 
10/19//1996 
10/16/1996 
10/15/1996 
10/12/1998 
09/29/1996 
1G/16/1996 
10/19/1998 
10/19/1996 
10/16/1996 
10/19/1996 


NAFTA-2.624 
NAFTA-2.62S 
NAFTA-2.626 
NAFTA-2.627 
NAFTA-2.626 
NAFTA-2.629 
NAFTA-2.630 
NAFTA-2331 
NAFTA-2,632 
NAFTA-2.633 
NAFTA-2,634 
NAFTA-2,635 
NAFTA-2,63e 
NAFTA-2.637 
NAFTA-2.638 
NAFTA-2.639 
NAFTA-2,640 
NAFTA-2.641 
NAFTA-2.642 
NAFTA-2,643 
NAFTA-2,644 
NAFTA-2,645 
NAFTA-2,646 
NAFTA-2,647 
NAFTA-2.646 
NAFTA-2,649 

NAFTA-2.650 
NAFTA-2.651 
NAFTA-2,652 
NAFTA-2.653 
NAFTA-2.654 
NAFTA-2.656 
NAFTA-2.656 
NAFTA-2.657 
NAFTA-2.666 
NAFTA-2.6S6 
NAFTA-2.660 
NAFTA-2.661 
NAFTA-2.662 
NAFTA-2,663 
NAFTA-2,664 
NAFTA-2,665 
NAFTA-2.666 
NAFTA-2.667 
NAFTA-2.666 
NAFTA-2.66e 
NAFTA-2.670 
NAFTA-2.671 
NAFTA-2,672 
NAFTA-2.673 
NAFTA-2,674 
NAFTA-2,675 
NAFTA-2,676 
NAFTA-2,677 
NAFTA-2,678 
NAFTA-2,679 
NAFTA-2,680 
NAFTA-2,681 
NAFTA-2,682 
NAFTA-2,683 
NAFTA-2,664 


AssenMy  of  steel  drawer  sMdsa. 
HeaNh  imaging  Mm  processors. 
Actlvawaar.  sweats,  t-slwts. 
Sporting  goods. 

ruw  snins.  para  ana  spon  apparei. 

Caps. 

Cois.  transformers,  power  snyios. 

Production  drawings. 


Switching  power  supplies. 

Typewrtters  and  aooessories. 

Studkanber. 

ElecMc  motors  and  generators. 

MnrlrsI  products. 

Lawn  and  garden  tractors. 


Consumapie  piaslic  anesthesia  articles. 

Repair  vacuum  daaner. 

Sportswesf. 

Denim  Jeans  and  laundry  chemicais. 

Seat  asserrbiea. 

Dry  pasta  products. 

Slwfts  sating  devices  for  autoniottve. 


Computer  keytwaids.  monitors  etc 

Synthetic  bowling  lanes  accessories. 
Bowling  pins. 


Oolictf  elements. 

J7|j^^l|-    l^^^i  frwM^B  O^tf^ 
fyg-li  II ,  -    til,,  J,,., 

sjnwTon  wwaig. 
Apparel  sewing. 
GoNbags. 
Ladtes  jackets. 

wO0l0fl  Q|SS8> 

Sawing  tlnemj  and  zippers. 
Sewing  thread  and  zippers. 


Apple  products. 
Wire  rod. 


^^^tfWM^sAb* 


Tarwied  Pigskir>— Shoes. 

Automotive  interiors. 

Dikitton  Nozzles.  Sheer  Mixers. 

Ftoerglass  CsMe  Pul  Boxes. 

rffwnea  a  unemsnea  ripe. 

Paper  Party  Goods. 

Wiring  tor  automotive. 

AoWDC  equ^jmeriL 

Dry  beans.  wtiaaL 

DC  motors  and  component  parts. 

Electronic  oomponents,  aulomoliva. 

Men's  taitored  ctolhing. 

Dress  coats,  suits  artd  sport  coats. 

Drill  toard 
Pultover  jackets. 
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DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

(NAn'A-02616) 

Perm-O-Penn  Explonrtion.  lyikfland, 
Texas;  NoHos  of  Termination  of 
Invasttgation 

Pumsant  to  Section  250  of  the  Trade 
Act  of  1974.  an  investigation  was 
initiated  on  September  15. 1998  on 
behalf  of  workers  at  Perm-O-Penn 
Eiroloration,  Midland,  Texas. 

"The  petitioner  requested  that  the 
petition  be  wdthdrawn.  (Consequently, 
further  investigation  in  this  case  would 
serve  no  purpose,  and  the  investigation 
has  been  terminated. 

Signed  in  Washington.  D.C  this  19th  day 
of  October.  1998. 

Grant  D.  Beale. 

Acting  Director,  Office  ofTrade  Adjustment 

Assistance. 

(PR  Doc  98-29177  Filed  10-29-98;  8:45  am] 
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DEPARTMENT  OF  U^BOR 

Employmant  Standards  Administration 

Wage  and  Hour  Division 

Minimum  Wages  for  Federal  and 
Federally  Assisted  Construction; 
General  Wage  Determination  Dedaions 

General  wage  determination  decisions 
of  the  Secretary  of  Labor  are  issued  in 
accordance  with  applicable  law  and  are 
based  on  the  information  obtained  by 
the  Department  of  Labor  from  its  study 
of  local  wage  conditions  and  data  made 
available  firom  other  sources.  They 
specify  the  basic  hourly  wage  rates  and 
fringe  benefits  which  are  determined  to 
be  prevailing  for  the  described  classes  of 
laborers  and  mechanics  employed  on 
construction  projects  of  a  similar 
character  and  in  the  locaUties  specified 
therein. 

The  determinations  in  these  decisions 
of  prevailing  rates  and  fringe  benefits 
have  been  made  in  accordance  with  29 
CFR  Part  1.  by  authority  of  the  Secretary 
of  Labor  pursuant  to  the  provisions  of 
the  Davis-Bacon  Act  of  March  3, 1931, 
as  amended  (46  Stat.  1494,  as  amraided, 
40  U.S.C  276a)  and  of  other  Federal 
statutes  refened  to  in  29  CFR  part  1. 
appendix,  as  well  as  such  additional 
statutes  as  may  frcan  time  to  time  be 
enacted  containing  provisions  for  the 
payment  of  wages  determined  to  be 


prevailing  by  the  Secretary  of  Labor  in 
accordance  with  the  Davis-Bacon  Act. 
The  prevailing  rates  and  fringe  benefits 
determined  in  these  decisions  shall,  in 
accordance  with  the  provisions  of  the 
foregoing  statutes,  constitute  the 
minimum  wages  payable  on  Federal  and 
federally  assisted  construction  projects 
to  laborers  and  mechanics  of  the 
specified  classes  engaged  on  contract 
work  of  the  character  and  in  the 
locaUties  described  therein. 

Good  cause  is  hereby  found  for  not 
utilizing  notice  and  public  comment 
procedure  thereon  prior  to  the  issuance 
of  these  determinations  as  prescribed  in 
5  U.S.C.  553  and  not  providing  for  delay 
in  the  effective  date  as  prescribed  in  that 
section,  because  the  necessity  to  issue 
current  construction  industry  wage 
determinations  frequently  and  in  large 
volume  causes  procedures  to  be 
impractical  and  contrary  to  the  public 
interest. 

General  wage  determination 
decisions,  and  modifications  and 
supersedes  decisions  thereto,  ccmtain  no 
expiration  dates  and  are  effective  from 
their  date  of  notice  in  the  Federal 
Register,  or  on  the  date  written  notice 
is  received  by  the  agency,  whichever  is 
earlier.  These  decisions  are  to  be  used 
in  accordance  with  the  provisions  of  29 
CFR  Parts  1  and  5.  Accordingly,  the 
applicable  decision,  together  with  any 
modifications  issued,  must  be  made  a 
part  of  every  contract  for  performance  of 
the  described  work  within  the 
geographic  area  indicated  as  required  by 
an  appUcable  Federal  prevailing  wage 
law  and  29  CFR  Part  5.  The  wage  rates 
and  fringe  benefits,  notice  of  which  is 
published  herein,  and  which  are 
contained  in  the  Government  Printing 
Office  [CPO]  document  entitled 
"General  Wage  Determinations  Issued 
Under  The  Davis-Bacon  And  Related 
Acts,"  shall  be  the  minimum  paid  by 
contractors  and  subcontractors  to 
laborers  and  mechanics. 

Any  person,  organization,  or 
governmental  agency  having  an  interest 
in  the  rates  determined  as  prevailing  is 
encouraged  to  submit  wage  rate  and 
fringe  benefit  information  for 
consideration  by  the  Department. 
Further  information  and  self- 
explanat<Hy  forms  for  the  purpose  of 
submitting  this  data  may  be  obtained  by 
writing  to  the  U.S.  Department  of  Labcn-. 
Employment  Standards  Administration, 
Wage  and  Hour  Division,  Division  of 
Wage  Determinations,  200  Constitution 
Avenue.  N.W..  Room  S-3014, 
Washington.  DC  20210. 


Modificatknia  to  Ganeral  Wage 
Detenninatioii  Deciaioiis 

The  nimiber  of  decisions  listed  in  the 
Government  Printing  Office  docimient 
oititled  "General  Wage  Determinations 
Issued  Under  the  Davis-Bacon  and 
Related  Acts"  being  modified  are  listed 
by  Voltmie  and  State.  Dates  of 
pubUcation  in  the  Federal  Bwgiatw  are 

in  parentheses  following  the  decision 

being  modified. 

Volume  I: 

Maine  

ME98000S  (FEB.  13. 1998) 

ME980010  (FEB.  13, 1998) 

ME980022  (FEB.  13.  1998) 

ME980037  (FEB.  13. 1998) 
New  York 

NY980002  (FEB.  13, 1998) 

NY980004  (FEB.  13. 1998) 

NY980013  (FEB.  13. 1998) 

NY980022  (FEB.  13. 1998) 

NY980033  (FEB.  13. 1998) 

NY980040  (FEB.  13. 1998) 

NY980042  (FEB.  13. 1998) 

NY980048  (FEB.  13. 1998) 

raY980049  (FEB.  13. 1998) 

Voiume  U: 

Maryland       

MD980001  (FEB.  13. 1998) 

MD980011  (FEB.  13. 1998) 

MD980012  (FEB.  13, 1998) 

MD980021  (FEB.  13, 1998) 

MD9e0034  (FEB.  13. 1998) 

MD980035  (FEB.  13. 1998) 

MDSSOOae  (FEB.  13. 1998) 

MD980037  (FEB.  13. 1998) 

MD980042  (FEB.  13. 1998) 

MD980048  (FEB.  13. 1998) 

MD980054  (FEB.  13. 1998) 

MD980056  (FEB.  13, 1998) 

MD9800S7  (FEB.  13, 1998) 

MD9600S8  (FEB.  13. 1998) 
Pennsylvania 

PA980004  (FEB.  13. 1998) 

PA980005  (FEB.  13. 1998) 

PA98a006  (FEB.  13, 1998) 

PA980025  (FEB.  13, 1998) 

PA980026  (FEB.  13, 1998) 

PA980030  (FEB.  13. 1998) 

PA980031  (FEB.  13. 1998) 

PA980042  (FEB.  13. 1998) 

PA980063  (FEB.  13. 1998) 
WestViiginia 

WV980002  (FEB.  13. 1998) 

WV980003  (FEB.  13. 1998) 

WV980006  (FEB.  13, 1998) 

Vo/ujiie  ni: 

Georgia  

GA980053  (FEB.  13, 1998) 
Tennessee 

TN980001  (FEB.  13. 1998) 

TN980002  (FEB.  13. 1998) 

TN980041  (FEB.  13. 1998) 

TN980048  (FEB.  13. 1998) 

TN980062  (FEB.  13. 1998) 

Volume  IV: 

Illinois 
IL980008  (FEB.  13. 1998) 
IL980D17  (FEB.  13. 1998) 
IL98002S  (FEB.  13. 1998) 
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IL9a0028  (FEB. 
IL980030  (FEB. 
IL9a0040  (FEB. 
IL9eQ041  (FEB. 
IL980047  (FEB. 
IL98004«(FBB. 
IL9800S3  (FEB. 
IL9800S5  (FEB. 
0.980057  (FEB. 
IL»a0058  (FEB. 
IL9800ei  (FEB. 
IL9a0082  (FEB. 
0.960004  (FEB. 
IL9a006S  (FEB. 
IL980068  (FEB. 
Indiana 

D4980001  (FEB. 
04980002  (FEB. 
IN980003  (FEB. 
IN980004  (FEB. 
IN98000S  (FEB. 
04980008  (FEB. 
04980018  (FEB. 
04980017  (FEB. 
OJ980018  (FEB. 
04980020  (FEB. 

04980059  (FEB. 

04980060  (FEB. 
Michigan 

MI980034  (FEB. 
Ml9800e2  (FEB. 
MI980083  (FEB. 
MI980071  (FEB. 
MI980074  (FEB. 
Wiiconiin 

WI980008(FEB 

WI980010  (FEB. 

'  WI980013  (FEB. 

WI980024  (FEB. 


13. 1998) 
13. 1998) 
13, 1998) 
13, 1998) 
13. 1998) 
13, 1998) 
13. 1998) 
13.  1998) 
13. 1996) 
13, 1998) 
13, 1996) 
13. 1996) 
13, 1998) 
13. 1998) 
13, 1998) 

13.1998) 
13, 1998) 
13. 1996) 
13, 1996) 
13, 1996) 
13.  1996) 
13. 1998) 
13, 1998) 
13. 1998) 
13. 1998) 
13, 1998) 
13.  1998) 

13.1998) 
13, 1998) 
13, 1998) 
13, 1998) 
13. 1998) 

13.  1998) 
13,  1998) 
13.  1998) 
13. 1998) 


Volume  V: 

Kanaaa 

ICS980016  (FEB.  13,  1998) 
Oklahoma 

OK960014  (FEB.  13. 1998) 

Volume  VI: 
Utah 
UT980004  (FEB.  13. 1998) 

Vo/uoie  VU: 

CaUfornia 

CA980002  (FEB.  13. 1996) 

CA960028  (FEB.  13, 1996) 

CA980031  (FEB.  13. 1998) 

CA960032  (FEB.  13. 1996) 

CA960033  (FEB.  13, 1996) 

CA980034  (FEB.  13, 1996) 

CA98003S  (FEB.  13, 1996) 

CA960036  (FEB.  13. 1998) 

CA980037  (FEB.  13, 1998) 

CA980038  (FEB.  13. 1998) 

CA980039  (FEB.  13, 1996) 

CA980040  (FEB.  13. 1996) 
Nevada 

NV980002  (FEB.  13. 1998) 

f4V980003  (FEB.  13, 1996) 

NV980004  (FEB.  13, 1996) 

NV980005  (FEB.  13, 1996) 

^4V980007  (FEB.  13. 1996) 

^4V980009  (FEB.  13. 1996) 

Genaral  Wage  DetarminatioB 
PabUratkm 

(>eneral  wage  detemunations  issued 
under  the  E)avis-Bacon  and  related  Acts. 


including  those  noted  above,  may  be 
found  in  the  Government  Printing  0£Bce 
(GPO)  docimient  entitled  "General  Wage 
Determinations  Issued  Under  The  Davis- 
Bacon  and  Related  Acts."  This 
publication  is  available  at  each  of  the  50 
Regional  Government  Depository 
Libraries  and  many  of  the  1,400 
Government  Depository  Libraries  across 
the  country. 

The  general  wage  determinations 
issued  imder  the  Davis-Bacon  and 
related  Acts  are  available  electronically 
by  subscription  to  the  FedWorld 
Bulletin  Board  System  of  the  National 
Technical  information  Service  (NTIS)  of 
the  U.S.  Department  of  Commerce  at  1- 
800-363-2068. 

Hard-copy  subscriptions  may  be 
purchased  from:  Superintendent  of 
Documents,  U.S.  Government  Printing 
OfBce.  Washington.  D.C.  20402  (202) 
512-1800. 

When  ordering  hard-copy 
subscription(8).  be  sure  to  specify  the 
State(s)  of  interest,  since  subscriptions 
may  be  ordered  for  any  or  all  of  the 
seven  separate  volumes,  arranged  by 
State.  Siibscriptions  include  an  annual 
edition  (issued  in  January  or  February) 
which  includes  all  current  general  wage 
determinations  for  the  States  covered  by 
each  volume.  Throughout  the  remainder 
of  the  year,  regular  weekly  updates  are 
distributed  to  subscribers. 

Signed  at  Washington,  D.C  This  22  day  of 
October  1998. 

CariLPelaakay. 

Chief.  Btonc/i  ofConstniction  Wage 
Detmninationt. 

IFR  Doc  98-28887  Filed  10-29-48;  8:45  am] 
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DEPARTMENT  OF  LABOR 

Mine  Sflfety  wid  Hesith  AdntlnMration 

I'eUBUfflS  (Or  MOdnCfllNIII 

The  following  parties  have  filed 
petitions  to  modify  the  application  of 
mandatory  safety  standards  imder 
section  101(c)  of  the  Federal  Mine 
Safisty  and  Health  Act  of  1977. 

1.  U^.  Slael  Mining  Conpany.  LX.C 

(Docket  No.  M-98-81-CI 

U.S.  Steel  Mining  Company.  L.L.C 
600  Grant  Street,  Pittsburgh. 
Pennsylvania  15219-2749  has  filed  a 
petition  to  modify  the  application  of  30 
CFR  75.503  (permissible  electric  face 
equipment;  maintenance)  to  its  Gary  No. 
50  Mine  (ID.  No.  4&-01816)  located  in 
Wyoming  County.  West  Virginia.  The 
petitioner  proposes  to  use  permanently 
installed  spring-loaded  locking  devices 
on  battery  plugs  on  battery-powered 


equipment  instead  of  using  padlocks. 
The  petitioner  asserts  that  the  proposed 
alternative  method  would  provide  at 
least  the  same  measure  of  protection  as 
would  the  mandatory  standard. 


2.  Old  nwnhiien  BaMgy.  Inc. 
(Docket  No.  M-98-62-C] 

Old  Dominion  Energy.  Inc..  P.O.  Box 
1234.  Grundy.  Virginia  24614  has  filed 
a  petition  to  modify  the  application  of 
30  CFR  75.1710  (canopies  or  cabs; 
die8el-po%vered  and  electric  face 
equipment)  to  its  Mine  No.  5  (I.D.  No. 
44-06890)  located  in  Wise  County. 
Virginia.  The  petitioner  proposes  to 
operate  electric  mobile  equipment 
without  canopies  in  seam  heights  up  to 
50  inches.  The  petitioner  asserts  that  the 
proposed  alternative  method  would  not 
result  in  a  diibinuticm  of  safety  to  the 
miners. 

3.  Long  Branch  Energy 

[Docket  No.  M-98-83-CI 

Long  Branch  Energy.  P.O.  Box  776. 
Danville,  West  Virginia  25053  has  filed 
a  petition  to  modify  the  application  of 
30  CFR  75.503  (permissible  electric  face 
equipment;  maintenance)  to  its  Mine 
No.  23  (I.D.  No.  46-08637)  located  in 
Boone  County.  Virginia.  The  petitioner 
proposes  to  use  a  threaded  ring  and  a 
spring  loaded  device  on  battery  plug 
connectors  on  mobile  battery-powered 
machines  to  prevent  the  plug  coimector 
from  acddently  disengaging  while   . 
under  load.  The  petitioner  asserts  that 
application  of  the  standard  would  result 
in  a  diminution  of  safety  to  the  miners. 
In  addition,  the  petitioner  asserts  that 
the  proposed  alternative  method  would 
provide  at  least  the  same  measure  of 
protection  as  would  the  mandatory 
standard. 

4.  GONSm.  afKanhKicy.  Inc. 

[Docket  No.  M-98-84-C) 

CONSOL  of  Kentucky.  Inc..  Consol 
Plaza.  1800  Washington  Road. 
(Pittsburgh.  Pennsylvania  15241-1421 
has  filed  a  petition  to  modify  the 
application  of  30  CFR  75.g01(a) 
(protecticHi  of  low-  and  medium-voltage 
three-phase  circuits  used  underground) 
to  its  Big  Spring  No.'lO  Mine  (IJ3.  No. 
15-17957).  E3RF  Mine  (U).  No.  15- 
17894).  Motts  Branch  Mine  (I.D.  No.  15- 
18012).  and  its  Big  Spring  No.  17  Mine 
(I.D.  No.  15-17996)  all  located  in  Knott 
County.  Kentucky;  and  its  Wiley  (MC) 
Mine  (I.D.  No.  15-17220),  E3-MC  Mine 
(I.D.  No.  15-17720),  and  its  Loves 
Branch  Mine  (I.D.  No.  15-17814) 
located  in  Letcher  County.  Kentucky. 
The  petitioner  proposes  to  derive  a  low 
and  medium  voltage  three-phase, 
alternating  current  for  use  underground 
from  a  portable,  diesel-driven  generator 


and  to  connect  the  neutral  of  the 
generator's  transformer  secondary 
through  a  suitable  resistor  to  the  frame 
of  the  diesel  generator.  The  frame  of  the 
diesel  generator  would  have  solid 
connection  to  a  borehole  casing,  a  metal 
waterline.  or  a  grounding  conductor 
with  a  low  resistance  to  earth.  The 
petitioner  proposes  to  follow  specific 
terms  and  conditions  listed  in  this 
petition  for  utilizing  the  proposed 
alternative  method.  The  petitioner 
asserts  that  the  proposed  alternative 
method  would  provide  at  least  the  same 
measure  of  protection  as  would  the 
mandatory  standard. 

5.  Rustler  Coal  Company 

[Docket  No.  M-98-85-C1 

Rustler  Coal  Company,  66  South 
Tremont  Street.  Zerby.  Tremont, 
Pennsylvania  17981  has  filed  a  petition 
to  modify  the  application  of  30  CFR 
75.340  (underground  electrical 
installations)  to  its  Orchard  Slope  Mine 
(I.D.  No.  36-08346)  located  in 
Schuylkill  County,  Pennsylvania.  The 
petitioner  proposes  to  charge  its 
batteries  on  the  mine's  locomotive 
during  idle  periods  when  all  miners 
have  been  removed  from  the  mine  and 
to  allow  the  intake  air  used  to  ventilate 
the  charging  station,  located  at  the  No. 
1  chute  of  the  active  gangway  level,  to 
continue  through  its  normal  route  to  the 
last  open  crosscut  and  into  the  monkey 
airway  (return).  The  petitioner  asserts 
that  the  proposed  alternative  method 
would  provide  at  least  the  same 
measure  of  protection  as  would  the 
mandatory  standard. 

6.  Kedco.  Inc. 

[Docket  No.  M-98-66-CI 

Kedco.  hic.  P.O.  Box  1358.  Gilbert. 
West  Virginia  25621  has  filed  a  petition 
to  modify  the  application  of  30  CFR 
75.1002  (location  of  trolley  wires, 
trolley  feieder  wires,  high-voltage  cables 
and  transformers)  to  its  Mine  No.  2  (I  J). 
No.  46-08019)  located  in  Mingo  County, 
West  Virginia.  The  petitioner  proposes 
to  use  hi^-voltage  (2,400  volt  cables)  to 
power  continuous  mining  machines  in 
and  inby  the  last  open  crosscut.  The 
petitioner  asserts  that  the  proposed 
alternative  method  would  provide  at 
least  the  same  measure  of  protection  as 
would  the  mandatory  standard. 

7.  Sohray  Kfinarab 

[Docket  No.  M-96-07-M) 

Solvay  Minerals,  P.O.  Box  1167, 
Ckeen  River.  Wyoming  82935  has  filed 
a  petition  to  modify  the  application  of 
30  CFR  57.22305  (approved  equipment 
(m  mines)]  to  its  Solvay  Minerals.  Inc. 
(I.D.  No.  48-01295)  located  in 
Sweetwater  County.  Wyoming.  The 


petitioner  requests  that  previous 
petition  for  modification,  docket 
number  M-91-05-M,  be  amended  to 
allow  specific  nonpeimissible  tools 
listed  in  this  petition  to  be  used  in  or 
beyond  the  laist  open  crosscut.  The 
petitioner  states  that  prior  to  using  these 
tools,  the  atmosphere  would  be 
examined  for  methane  and  would  be 
continuously  monitored  with  an 
approved  instnunent  {MS240].  (MX2121. 
or  MX250  CMX  270.  CMX  271.  and/or 
equivalent  capable  of  providing  both 
visual  and  audible  alarms  required  in  30 
CFR  57.22227  and  according  to  the 
definition  of  mine  atmosphere;  that 
qualified  personnel  would  physically 
attend  the  equipment  when  used  in  or 
inby  the  last  open  crosscut  or  in  areas 
where  methane  may  enter  the  air 
current;  that  the  procedures  in  30  CFR 
57.22234  would  be  followed  if  1.0 
percent  or  more  methane  is  detected; 
that  the  proposed  changes  to  the 
petition  would  ensure  the  most  up-to- 
date  equipment,  which  would  not  only 
ensiue  compliance  accuracy  but  would 
also  meet  or  exceed  the  previous 
modification.  The  petitioner  states  that 
the  alternative  method  of  purchasing 
tmd  using  the  most  up-to-date 
equipment  would  allow  them  to 
continue  ensuring  the  same  level  of 
protection  that  has  been  afforded  to 
their  employees  in  the  past.  The 
petitioner  asserts  that  the  proposed 
alternative  method  would  provide  at 
least  the  same  measure  of  protection  as 
would  the  mandatory  standard. 

Request  for  CommentB 

Persons  interested  in  these  petitions 
are  encouraged  to  submit  comments  via 
e-mail  to  "commentsOmsha.gov",  or  on 
a  computer  disk  along  with  an  original 
hard  copy  to  the  Office  of  Standards. 
Regulations,  and  Variances.  Mine  Safety 
and  Health  Administration,  4015 
Wilson  Boulevard.  Room  627. 
Arlington,  Virginia  22203.  All 
comments  must  be  postmarked  or 
received  in  that  office  on  or  before 
November  30. 1998.  Copies  of  these 
petitions  are  available  for  inspection  at 
that  address. 

Dated:  October  20. 1998. 
Carol  |.  Jones, 

Acting  Director,  Office  of  Standards, 
Regulations,  and  VariaiKes. 
[FR  Doc  98-29082  Filed  10-29-96;  8:45  am) 
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NATIONAL  AERONAUTICS  AND 
SPACE  ADMMISTRATION 

[Nollee(96-15m 

NASA  Adviaory  Council.  Aeronauttes 
and  Space  Tranaportatton  Tactinolooy 
Advlaofy  Coiiimmaa,  AvIalkMi 
Oparattoni  Sydanw  Subcwnmltlaa; 


AQENCV:  National  Aeronautics  and 
Space  Administration. 

ACTION:  Notice  of  Meeting  Cancellation. 

FEDERAL  REQKTER  Cn-AIKM  OF  PftEVIOUS 
AWWOUMCagMT;  63FR27093.  Notice 
Number  98-138.  October  9. 1998. 
PREVIOUSLY  ANNOUNCED  DATES  OF 
MEETWQ:  Tuesday.  October  27. 1998, 
8:30  a.m.  to  4:30  p.m.  and  Wednesday. 
October  28, 1998,  8:30  a.m.  to  4:30  p.m. 
The  meeting  will  be  reschedided. 

FOR  FURTHER  tlFORMATION  CONTACT: 
Dr. ).  Victor  Lebacqz,  National 
Aeronautics  and  Space  Administration. 
Ames  Research  Center,  Mofiiett  Field. 
CA  94035,  415/604-5792. 

Dated:  October  26. 1998. 
Lori  B.  Ganrar. 

Acting  Association  Administrator  for  Policy 

and  Plans. 

[FR  Doc.  98-29052  Filed  10-29-98;  8:45  ami 
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NUCLEAR  REGULATORY 


[Doetot  No.  50-277] 

Pace  Energy  Company;  Peach  Bottom 
Atomic  Powar  Station  UnH  2;  Nottca  of 
Partial  DanM  of  Amandmant  to  FacHity 
Oparating  Ucanaa  and  Opportunity  for 


The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  has 
partially  denied  a  request  by  PECO 
Energy  Company  (the  hoensee).  for  an 
amendment  to  Facility  Operating 
License  No.  DPR-44  issued  to  the 
Ucensee  for  operaticHi  of  the  Peach 
Bottom  Atomic  Power  Station.  Unit  2  . 
located  in  York  County,  Pennsylvania. 
Notice  of  Consideration  of  Issuance  of 
the  amendment  was  pubUshed  in  the 
Federal  Register  on  September  9, 1998 
(63  FR  48261). 

The  purpose  of  the  licensee's 
amendment  request  was  to  revise  the 
Technical  Spedfications  (TS)  to  add  a 
footnote  to  TS  Section  5.6.5.b.l. 

The  NRC  staff  has  concluded  that  a 
part  of  the  licensee's  request  cannot  be 
granted.  The  licensee  was  notified  of  the 
Commission's  partial  denial  of  the 
proposed  change  by  conference  calls  on 
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September  2  and  9, 1998,  and  by  letter 
dated  October  26, 1998. 

By  November  30.  1998,  tbe  licensee 
may  demand  a  hearing  with  respect  to 
the  denial  described  above.  Any  person 
whose  interest  may  be  affected  by  this 
proceeding  may  file  a  written  petition 
tor  leave  to  intervene. 

A  request  for  hearing  or  petition  for 
leave  to  intervene  must  be  filed  with  the 
Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission. 
Washington.  DC  20555-0001  Attention: 
Rulemakings  and  Ad)udications  Staff,  or 
may  be  delivered  to  the  Commission's 
Public  Document  Room,  the  Gelman 
Building,  2120  L  Street,  NW., 
Washington,  DC,  by  the  above  date. 

A  copy  of  any  petitions  should  also  be 
sent  to  the  Office  of  the  General 
Coimsel,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555- 
0001,  and  to  J.  W.  Durham,  Sr.,  Esquire, 
PECO  Energy  Company.  2301  Market 
Street,  Philadelphia,  PA  19101.  attorney 
for  the  licensee. 

For  fiuther  details  with  respect  to  this 
action,  see  (1)  the  application  for 
amendment  dated  July  10, 1998,  as 
supplemented  by  two  letters  dated 
September  11. 1998,  and  (2)  the 
Commission's  letter  to  the  licensee 
dated  October  26, 1998. 

These  documents  are  available  for 
public  inspection  at  the  Commission's 
Public  Document  Room,  the  Gelman 
Building,  2120  L  Street,  NW., 
Washington,  DC,  and  at  the  local  public 
document  room  located  at  the 
Government  Publications  Section.  State 
Library  of  Pennsylvania,  (REGIONAL 
DEPOSITORY)  Education  Building, 
Walnut  Street  and  Commonwealth 
Avenue,  Box  1601,  Harrisburg,  PA 
17105. 

Dated  at  Rockville.  Maryland,  this  26th  day 
of  October  1998. 

For  the  Nuclear  Regulatory  Commission 
KalMrt  A.  Capra. 

Project  Director,  Protect  Directorate  1-2, 
Division  of  Reactor  Profecte — l/ll.  Office  of 
Nuclear  Reactor  Regulation. 

(FR  Doc  98-29104  Filed  10-29-48;  8:4S  am) 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  5O-0S9-LA-R:  A8LBP  DoeiMt 
Na  98-754-01-LA-R] 

YankM  Atomic  El«ctrtc  Company, 
YankM  NudMf  Powsr  StMon;  Notic* 
of  RaconstHirtlon  of  Board 

Pursuant  to  the  authority  contained  in 
10  CFR  §  2.271  (1995)  the  Atomic  Safety 
and  Licensing  Board  for  Yankee  Atomic 


Electric  Company  (Yankee  Nuclear 
Power  Station).  Docket  No.  5(M)29-LA- 
R.  is  hereby  reconstituted  by  appointing 
Administrative  Judge  Charles 
Bechhoefer  as  Chairman  of  the 
Licensing  Board  in  place  of 
Administrative  Judge  James  P.  Gleason. 

As  reconstituted,  the  Board  is 
comprised  of  the  following 
Administrative  Judges: 
Charles  Bechhoefer,  Esquire.  Chairman 
Thomas  D.  Murphy 
Dr.  Thomas  S.  Elleman 
All  Correspondence,  documents  and 
other  material  shall  be  filed  %vith  the 
Board  in  accordance  with  10  CFR 
§2.701(1998). 

The  address  of  the  new  Chairman  is: 
Charles  Bechhoefier,  Chairman.  Atomic 
Safety  and  Licensing  Board  Panel,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  D.C.  20555. 

Issued  at  Rockville,  Maryland  this  26th  day 
of  October  1998. 
B.  Paal  Cottar.  Jr.. 

Chief  Administrative  fudge.  Atomic  Safety 

and  Licensing  Board  Panel. 

IFR  Doc  98-29103  Filed  10-29-98;  8:45  am] 


PEACE  CORPS 

InfomMdon  CoHocHon  Roquosts  Undor 
OMBRovtow 

ACTION:  Notice  of  public  use  form 
review  request  to  the  Office  of 
Management  and  Budget. 

SUMMARY:  Ptirsuant  to  the  Paperworii; 
Reduction  Act  of  1981  (44  USC.  Chapter 
35),  this  notice  announces  that  the 
Peace  Corps  has  submitted  to  the  Office 
of  Management  and  Budget  a  request  to 
approve  the  new  collection  of  the  Career 
Information  ConsiUtants  waiver  form.  A 
copy  of  the  infoimation  collection  may 
be  obtained  from  Cindy  Slone.  Office  of 
Returned  Voltmteer  Services,  Peace 
Corps,  1111  20th  Street.  NW, 
Washington  DC  20525.  Ms.  Slone  may 
be  called  at  (202)  692-1430.  Peace  Corps 
invites  comments  on  whether  the 
proposed  collection  of  information  is 
necessary  for  proper  performance  of  the 
fimctions  of  the  Peace  Corps,  including 
whether  the  information  will  have 
practical  use;  the  acctiracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assimiptions  used; 
ways  to  enhance  the  quality,  utility  and 
clarity  of  the  information  to  be 
collected:  and,  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond,  including 


through  the  use  of  automated  collection 
techniques,  when  appropriate,  and  other 
forms  of  information  te<dmolog^. 

Comments  on  this  fonn  should  be 
addressed  to  Victoria  Becker  Wassmer. 
Desk  Officer.  Office  of  Management  and 
Budget.  NEOB.  Washington.  DC  20503. 

lafbraiatioa  Collection  Abetract 

Title:  Peace  Corps  Day  Brochure/ 
Fonn. 

Need  for  and  u$e  of  the  Information: 
This  iorca  is  completed  voluntarily  by 
Returned  Peace  Corps  Volunteers  and 
educators  throughout  the  country.  This 
information  will  be  used  by  WWS  to 
identify  individuals  interested  in 
participating  in  the  Peace  Corps's 
annual  Peace  Corps  Day  program. 
Enrollment  in  this  program  also  fulfills 
the  third  goal  of  Peace  Corps  as  required 
by  Congressional  legislation  and  to 
enhance  the  Office  of  World  Wise 
Schools  global  education  program. 

Respondents:  Returned  Peace  Corps 
Volimteers  and  career  professionals 
throughout  the  public  and  private  work 
force  in  the  United  States. 

Respondents  obUgption  to  reply: 
Voluntary. 

Burden  on  the  Public: 

a.  Annual  reporting  burden:  150  hrs. 

b.  Annual  record  Imping  burden:  0 
hrs. 

c.  Estimated  average  burden  per 
response:  3  min. 

a.  Frequency  of  response:  annually. 

e.  Estimated  nimiber  of  likely 
respondents:  3.000. 

f.  Estimated  cost  to  respondents: 
SO.OO. 

This  notice  is  issued  in  Washington. 
DC  on  October  19, 1998. 
WilliaaC  Piatt. 

Associate  Director  for  Management. 
IFR  Doc.  98-29138  Filed  10-29-98;  8:45  am] 
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PEACE  COftPS 

bif omwllon  Colloction  Raqu— 1»  Undsr 

AGENCY:  Peace  Corps. 
ACTION:  Notice  of  public  use  form 
review  request  to  the  Office  of 
Management  and  Budget.  (0420-0007) 

summary:  The  Associate  Director  for 
Management  invites  comments  on 
information  collection  requests  as 
required  pursiumt  to  the  Paperwork 
Reduction  Act  (44  U.S.C.  Chapter  35). 
This  notice  annoimces  that  the  Peace 
Corps  has  submitted  to  the  Office  of 
Management  and  Budget  a  request  to 
approve  the  continued  use  of  the  Peace-^ 
CDrps  Request  for  Information  Card 


(PC-1741).  The  initial  Federal  Register 
notice  was  published  on  November  21, 
1996  (pp.  59251).  A  copy  of  the 
information  collection  may  be  obtained 
from  Michael  Chapman,  Director  of 
Communications,  Peace  Corps,  1111 
20th  Street,  NW,  Washington.  DC  20526. 
Mr.  Chapman  may  be  contacted  by 
telephone  at  202-692-2212.  The  Peace 
Corps  invites  comments  on  whether  the 
proposed  collection  of  information  is 
necessary  for  proper  performance  of  the 
functions  of  the  Peace  Corps,  including 
whether  the  information  will  have 
practical  use;  the  acctiracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  tbe  validity  of  the 
methodology  and  assumptions  used; 
ways  to  enhance  the  quality,  utility  and 
clarity  of  the  information  to  be 
collected;  and,  ways  to  minimize  the 
burden  the  collection  of  information 
those  who  are  to  respond,  including 
through  the  use  of  automated  collection 
techniques,  when  appropriate,  and  other 
forms  of  information  technology. 
Comments  on  these  forms  should  be 
addressed  to  Victoria  Becker  Wassmer, 
Desk  Officer,  Office  of  Management  and 
Budget,  NEOB.  Washington,  DC  20503. 

Information  Collection  Abstract 

Title:  Peace  Corps  Request  for 
Information  Card. 

Need  for  and  use  of  this  information: 
The  Peace  Corps  needs  this  information 
in  order  to  identify  prospective 
applicants  for  Voltmteer  service.  The 
information  is  used  to  determine  what 
program  specific  information  to  send  to 
interested  individuals. 

Respondents:  Individuals  interested 
in  learning  more  about  Peace  Corps 
service. 

Respondents  obligation  to  reply: 
Volimtary. 

Burden  on  the  Public: 
a.  Annual  reporting  burden  ...     1,021  hours, 
bv  Annual  record  keeping  0  hours. 

burden. 

c.  Estimated  average  burden        1.75  min. 
per  response. 

d.  Frequency  of  response one  time. 

e.  Estimated  number  of  likely     35.000. 
respondents. 

f.  Estimated  cost  to  respond-       S.0.37. 
ents. 

WUUaaiC  Piatt, 

Associate  Director  for  Management. 

(FR  Doc  98-29139  Filed  10-2»-98:  8:45  am] 
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PEACE  CORPS 

Infomurtlon  Collection  Requosts  Under 

OPMf  H0VIOW 
AOENCY:  Peace  Corps. 


ACTION:  Notice  of  public  use  form 
review  request  to  the  Office  of 
Management  and  Budget.  (0420-0005). 

SUMMARY:  The  Associate  Director  for 
Management  invites  comment  on 
infcHination  collection  requests  as 
required  pursuant  to  the  Paperwork 
Reduction  Act  (44  U.S.C.  Chapter  35). 
This  notice  annoimces  that  the  Peace 
Corps  has  submitted  to  the  office  of 
Management  and  Budget  a  request  to 
approve  the  continued  use  of  the  Peace 
CDrps  Voltmteer  Application  Form  (PC- 
1502).  The  initial  Federal  Register 
notice  was  published  on.  A  copy  of  the 
information  collection  may  be  obtained 
from  Judy  Harrington,  Director  of 
Voltmteer  Recruitment  and  Selecticm, 
Peace  Corps,  1111  20th  Street,  NW, 
Washington,  DC  20526.  Ms.  Harrington 
may  be  contacted  by  telephone  at  202- 
692-1802.  The  Peace  Corps  invites 
-  comments  on  whether  the  proposed 
collection  of  information  is  necessary 
for  proper  performance  of  the  functions 
of  the  Peace  Corps,  including  whether 
the  information  will  have  practical  use; 
the  acctiracy  of  the  agency's  estimate  of 
the  burden  of  the  proposed  collection  of 
information,  includii^  the  validity  of 
the  methodology  and  assumptions  used: 
ways  to  enhance  the  quality,  utility  and 
clarity  of  the  information  to  be 
collected;  and,  ways  to  minimize  the 
burden  the  coUection  of  information 
those  who  are  to  respond,  including 
through  the  use  of  automated  collection 
techniques,  when  appropriate,  and  other 
forms  of  information  technology. 
Comments  on  these  forms  should  be 
addressed  to  Victoria  Becker  Wassmer, 
Desk  Officer,  Office  of  Management  and 
Budget,  NEOB,  Washington.  DC  20503. 

Information  CoUection  Abstract 

Title:  Peace  Corps  Voltmteer 
Application  Form. 

Need  for  and  use  of  this  information: 
The  Peace  Corps  needs  this  information 
in  order  to  identify  prospective 
applicants  and  process  the  applicants 
for  Voltmteer  service.  Tbe  information 
is  used  to  determined  qualifications  and 
potential  for  placement  of  applicants. 

Respondents:  Individuals  who  apply 
for  Peace  Corps  service. 

Respondents  obligation  to  reply: 
Volimtary,  but  reqidred  to  obtain 
benefits. 

Burden  to  the  public: 

a.  Annual  reporting  burden     240.000  hours. 

b.  Aimual  record  ^ping        0  hours, 
burden. 

c.  Estimated  average  bur-         8  hours, 
den  per  response. 

d.  Frequency  of  response  ...    one  time. 

e.  Estimated  number  of  30.000. 
likely  respondents. 


f.  Estimated  cost  to  re-  $102.72. 

spondents. 

WilliaiB  C  putt. 

Associate  Director  for  Management. 

IFR  Doc.  98-29140  Filed  10-29-98;  8:45  am] 
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SECURITIES  AND  EXCHANGE 


Requests  Under  Review  by  Ofllce  of 
Msnegement  end  Budget 

U(K>n  Written  Request,  Copies  Available 
From:  Securities  and  Exchange 
Commissicm,  Office  of  Filings  and 
Information  Services,  Washington,  DC 
20549. 

Extension:  Regulation  S 
SEC  File  No.  270-315.  OMB  Control  No. 
3235-0357 

Notice  is  hereby  given  that  pursuant 
to  the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  3501  et  seq.),  the  Securities 
and  Exchange  Commission 
("Commission")  has  submitted  to  the 
Office  of  Management  and  Budget  a 
request  for  approval  of  extension  on  the 
following: 

Regulation  S  is  a  set  of  rules 
governing  offers  and  sales  made  outside 
the  United  States  without  Sectirities  Ac^ 
registration.  It  does  not  directly  impose 
any  information  collection  burdens  and 
therefore  is  assigned  only  one  burden 
hour  for  administrative  convenience. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
imless  it  displays  a  currently  valid 
control  nimiber. 

Written  comments  regarding  the 
above  information  should  be  directed  to 
the  following  persons:  (i)  Desk  Officer 
for  the  Securities  and  Exchange 
Commission,  Office  of  Information  and 
Regidatory  Affairs,  Office  of 
Management  and  Budget,  Romn  10202. 
New  Executive  Office  Btiilding, 
Washington.  DC  20503;  and  (ii)  Michael 
E.  Bartell,  Associate  Executive  Director. 
Office  of  Information  Technology. 
Securities  and  Exchange  Commission. 
450  Fifth  Street.  NW.  Washington.  DC 
20549.  Comments  must  be  submitted  to 
OMB  within  30  days  of  this  notice. 

Dated:  October  23. 1998. 
MargarM  H.  McFariand. 
Deputy  Secretary. 

[FR  Doc  98-29121  Filed  10-29-98:  8:45  am] 
COOK  aata-ai-ai 
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-SECURITIES  AND  EXCHANGE 
COMMISSiON 

Sunshine  Act  Meeting 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  Government  in  the 
Sunshine  Act.  Pub.  L.  94-409.  that  the 
Securities  and  Exchange  Conunission 
will  hold  the  following  meeting  during 
the  week  of  November  2. 1998. 

A  closed  meeting  will  be  held  on 
Thursday,  November  5. 1998.  at  11  a.m. 

Conunissioners,  Counsel  to  the 
Commissioners,  the  Secretary  to  the 
Commission,  and  recording  secretaries 
will  attend  the  closed  meeting.  Certain 
staff  members  who  have  an  interest  in 
the  matters  may  also  be  present. 

The  General  Coimsel  of  the 
Commission,  or  his  designee,  has 
certified  that,  in  his  opinion,  one  or 
more  of  the  exemptions  set  forth  in  5 
U.S.C  552b(c)  (4).  (8).  (9)(A)  and  (10) 
and  17  CFR  200.402(a)  (4),  (8),  (9)(i)  and 
(10),  pomit  consideration  of  the 
scheduled  matters  at  the  closed  meeting. 

Commissioner  Carey,  as  duty  ofBcer, 
voted  to  consider  the  items  listed  for  the 
closed  meeting  in  a  closed  session. 

The  subfect  mater  of  the  closed 
meeting  scheduled  for  Thursday, 
November  5, 1998.  at  11:00  a.m..  will 
be: 

Institution  and  settlement  of 
injunctive  actions. 

Institution  and  settlement  of 
administrative  proceedings  of  an 
enforcement  nature. 

At  times,  changes  in  Commission 
priorities  require  alterations  in  the 
scheduling  of  meeting  items.  For  further 
information  and  to  ascertain  what,  if 
any.  matters  have  been  added,  deleted 
or  postponed,  please  contact: 

The  Office  of  the  Secretary  at  (202) 
942-7070. 

Dstvd:  Octobsr  28. 19M. 
Maisarel  H.  McFarlaad, 

Deputy  Secrttary. 

(FR  Doc.  98-29316  Filed  10-28-98:  3:48  pm| 
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Self-Regulalory  Organizations;  Notloa 
of  HIIng  of  Proposed  Rule  Cliange  and 
Amendment  No.  1  Tnerslo«  By  Ine 
Chicago  Board  Opdons  ExchangOi  Inc. 
To  Allow  the  Chairman  of  the  Equity 
Floor  Procedure  CommMee,  or  the 
Ctialfman  a  DaalgnaSi  To  Incrsaae  the 
Eligible  Order  Size  for  Entry  kilo  RAE8 

October  23. 1998. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),*  notice  is  hereby  given  that  on 
August  21, 1998,  the  Chicago  Board 
Options  Exchange,  lac.  ("CBOE"  or 
"Exchange")  filed  with  the  Securities 
and  Exchange  Commission 
("Commission"),  the  proposed  rule 
change  as  described  in  Items  I.  D,  and 
m  below,  which  Items  have  been 
prepared  by  the  CBOE.  On  October  5. 
1998.  the  Exchange  filed  with  the 
Conunission  Amendment  No.  1  to  the 
proposed  rule  change.'  The  Commission 
is  publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change, 
as  amended,  from  interested  persons. 

I.  Self-RagnUtoiy  Org—iietion's 
Statement  of  the  Tarais  ofSubetaace  of 
the  Proptieed  Rule  Chaiigs 

The  CBOE  proposes  to  permit  the 
Chairman  of  ue  appropriate  Floor 
Procedure  Committee  ("Committee"),  or 
the  Chairman's  designee,  to  exercise  the 
authority  of  the  Committee  to  determine 
the  size  of  orders  eligible  for  entry  into 
CBOE's  Retail  Automatic  Executicm 
System  ("RAES")  in  certain 
circumstances.' 

The  text  of  the  proposed  rule  change 
is  set  forth  below.  Additions  are 
italicized. 

CHAPTER  VI 

Doing  Business  on  the  Exchange  Floor 
Section  A:  General 


RAES  Operations  in  Equity  Options 
Rule  6.8    No  change. 


M5U.S.C78»(b)(l). 

'The  prapo««d  rule  change  wm  originally  filed 
under  Section  19(b)(3XA)  of  the  Exchange  Act. 
Pursuant  to  the  Coouniaaion't  request,  the  Exchange 
amended  the  propoeed  rule  change  to  file  it  under 
Section  19(bN2)  of  the  Exchange  Act.  See  letter  bom 
Timothy  H.  Tbompeon.  Director,  Regulatory  Affair*. 
CBOE.  to  Sonia  Patton.  Attorney.  Division  of  Market 
Regulation.  Commission,  dated  September  IS,  leSS. 

>  RAES  accepu.  through  the  Exchange's  Oder 
Routing  System,  small  public  customer  market  or 
marketable  limit  orders  for  automatic  execution.  An 
Exchange  market -maker  on  RAES  is  assigned  as  the 
contraparty  to  these  trades. 


.  .  .  Interpretations  and  Policies: 
.01-.04    No  change. 

.05    The  Chairman  of  the  appropriate 
Floor  Procedure  Committee  or  the 
Chairman 's  designee  may  exercise  the 
authority  of  the  appropriate  FPC  under 
paragraph  (a)(i)  of  the  Rule  to  increase 
the  size  of  orders  eligible  for  RAES  when 
the  Chairman  or  his  desig/nee  believes 
that  the  action  is  in  the  interest  of 
alleviating  a  potential  backlog  of 
unexecuted  orders  in  situations  where  a 
particular  class  of  options  is 
experiencing  a  large  influx  of  orders  and 
provided  the  decision  is  made  for  no 
more  than  one  trading  day.  To  the 
extent  the  conditions  exist  on  the 
following  trading  day.  the  Chairman  or 
his  designee  must  review  the  situation 
and  make  an  independent  decision  to 
increase  the  RAES  eligible  order  size  for 
that  subsequent  day.  Any  decisions 
made  by  the  Chairman  or  his  designee 
to  increase  the  RAES  eligible  order  size 
for  a  particular  option  class  for 
consecutive  days  will  be  reviewed  by  the 
EFPC  at  its  next  regularly  scheduled 
meeting. 

n.  Self*RegnIatary  Organizatkn't 
Statement  of  the  Pnipoee  of,  and 
SUtntory  Basis  for.  the  Propoeed  Rule 


In  its  filing  with  the  Commission,  the 
CBOE  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  The  CBOE  has 
prepared  summaries,  set  forth  in 
sections  (A),  (B).  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

1.  Purpose 

Exchange  Rule  6.8(a)(i)  states  that 
"the  appropriate  Floor  Procedure 
Committee  ("FPC")  shall  determine  the 
size  of  orders  eligible  for  entry  into 
RAES."  Paragraph  (e)  sUtes  that 
"(ejligible  orders  must  be  mariiet  or 
marketable  limit  orders  for  twenty  or 
fewer  contracts  on  series  placed  on  the 
system.  The  appropriate  FPC.  in  its 
discretion,  may  determine  to  restrict 
eligible  orders,  including  but  not 
limited  to  lowering  contract  limits." 
Pursuant  to  its  discretion  under 
Exchange  Rule  6.8,  the  Equity  Floor 
Procedure  Committee  ("EFPC")  has 
established  an  eligible  RAES  order  size 
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often  contracts  for  most  equity  options 
traded  on  the  floor. 

The  Committee  has  discovered 
through  experience  in  overseeing  the 
operation  of  RAES  in  equity  options, 
however,  that  it  is  often  beneficial  to 
temporarily  raise  the  eligible  order  size 
to  the  allowable  limit  of  twenty 
contracts  in  situations  where  a 
particular  class  of  equity  options  is 
experiencing  a  lai^  influx  of  orders.  By 
increasing  the  eligible  order  size,  a 
larger  peroentase  of  the  order  flow  can 
be  filled  immeduately  at  the  Exchange's 
quotes  or  at  the  National  Best  Bid  or 
Offer  ("NBBO").«  This,  in  turn.  wiU 
allow  the  trading  crowd  to  concentrate 
on  filling  the  non-RAES  eligible  orders 
in  a  more  expeditious  manner. 

The  decision  to  increase  the  RAES 
eligible  order  size  to  address  these  high 
volume  situations  must  be  made  quickly 
to  be  efiective.  In  addition,  the 
Committee  believes  the  increase  should 
only  be  made  for  that  period  of  time  in 
which  the  class  is  in  a  high  volume 
situation:  and  so,  the  situatimi  requires 
monitoring.  Because  the  EFPC 
commonly  consists  of  twenty  or  more 
members  who  conduct  business  in  all 
parts  of  the  floor,  it  is  not  practicable  to 
provide  notice  to  all  the  members  of  the 
Committee  and  convene  a  nteeting  to 
make  these  decisions.  It  is  also  not 
practicable  to  expect  these  members  to 
monitor  the  situation  when  they  are 
trying  to  conduct  business  on  the  floor 
that  requires  their  attention.  Intra-day 
meetings  are  not  only  impracticable  to 
convene  but  would  distract  these 
members  from  the  conduct  of  their 
business  on  the  floor. 

Conaequoitly,  the  EFPC  has 
determined  to  delegate  its  authority 
under  Exchange  Rule  6.8  to  the 
Chairman  of  the  EFPC,  or  to  the 
Chairman's  designee,  to  increase  the 
eligible  order  size  for  RAES  provided 
that  the  Chairman  or  his  designee 
believes  the  action  is  in  the  interest  of 
aUeviating  a  potential  backlog  of 
imexecuteid  orders  in  situations  where  a 
particular  class  of  options  is 
experiencing  a  large  influx  of  orders  and 
provided  the  decision  is  made  for  no 
more  than  one  trading  day.  To  the 
extent  the  conditions  exist  on  the 
following  trading  day.  the  Chairman  or 
his  designee  must  review  the  situation 
and  makiB  an  independent  decision  to 
increase  the  RAES  eligible  order  size  for 
that  subsequent  day.  Any  decisions   % 


«The  Rxrhangp  raoantiy  raoaivwl  approval  of  • 
rule  chans*  that  providaa  that  in  rlaiisi  daaigneltd 
by  the  EFFC  RAES  oHara  will  be  eaMcutad  at  the 
NBBO  to  the  axtaut  the  NBBO  ia  no  mora  than  on* 
tick  battar  than  the  CBOE  quota.  Exchange  Act 
Releaae  No.  400es  Ouna  16. 1996).  63  FR  34209 
(]una  23. 1996)  (apptDvii«  SR-CBOE-96-13). 


made  by  the  Chairman  or  his  designee 
to  increase  the  RAES  eligible  order  size 
for  a  particular  option  class  for 
consecutive  days  will  be  reviewed  by 
the  EFPC  at  its  next  regularly  schediiled 
meeting.  After  reviewing  these  decisions 
the  EFPC  can  provide  guidance  to  the 
Chairman  or  Ms  designee  about  the  use 
of  this  authority  if  they  feel  it  is 
appropriate. 

2.  Statutory  Basis 

By  allowing  the  Chairman  of  the  EFFC 
or  his  designee  to  make  decisioos  to 
increase  tlw  eligible  order  size  for 
RAES.  the  Exchange  can  help  to  prevent 
the  becklog  of  executable  orders  in  an 
efficient  manner.  Hie  Exchange 
believes,  therefore,  the  filing  is 
consistent  with  and  furthers  the 
objectives  of  Section  6(b)(5)  of  the  Act  > 
in  that  it  is  designed  to  promote  |ust  and 
equitable  principles  of  trade,  to  remove 
impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market 
and  a  naticmal  market  sjrstem,  and  to 
protect  investors  and  the  public  interest. 

8.  Self-Regulatory  Organization 's 
Statement  on  Biuden  on  Competition 

The  CBOE  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
burden  on  competition. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Manbas.  Participants  or  Others 

No  written  cranments  wrere  solicited 
or  received  with  respect  to  the  proposed 
rule  change. 

nL  Date  of  EOactivenem  of  the 
Propoeed  Rale  CTianfft  and  Timing  for 
lActioB 


Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Rffgieter  or  within  sudi  longer  period  (i) 
as  the  CommissicMi  may  designate  up  to 
90  days  of  such  date  if  it  fintb  sudi 
longer  period  to  be  appropriate  and 
publishes  its  reasons  far  so  finding  or 
(ii)  as  to  wdiich  the  self-regulatoiy 
organization  cxinsents,  the  Commission 
wiU: 

(A)  by  (vder  approve  such  proposed 
rule  change,  or 

(B)  institute  proceedings  to  determine 
whether  the  proposed  rule  change  be 
disapproved. 

IV.  Solicitation  of  Camnicnts 

Intoested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  fcnegoing. 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 


Persons  making  written  submissicms 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Filth  Street.  N.W.. 
Washington.  D.C  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
oommunicaticms  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C  552,  will  be 
available  for  inspection  and  copying  in 
the  CommissicHi's  Public  Reference 
Room,  in  Washington.  D.C  Copies  of 
such  filing  will  abo  be  available  for 
inspection  and  copying  at  the  principal 
ofEks  of  CBOE.  AU  submissions  should 
refer  to  File  No.  SR-CBOE-98-37  and 
should  be  submitted  by  November  20, 
1998. 

For  the  Cimmission,  by  the  Divisioa  of 
Market  Regidation,  pursuant  to  delegated 
authority.* 

[H-McFariairf. 


Deputy  Secretary. 

(FK  Doc  9»-29117  Filed  10-29-96;  8:45  am) 
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Approwi  of  Propoeed 
•  NewVoffc' 
Inc^  ReMlnQ  to  the 

AG 


October  23. 1996. 

Pursuant  to  Section  19(bNl)  of  the 
Securities  Exrfiange  Act  of  1934 
("Act"),*  and  Rule  l9b-4  thereunder.' 
notice  is  herriiy  given  that  on  October 
22, 1998.  the  New  York  Stock  Exchange. 
Inc.  ("Exdiange"  or  "NYSE")  filed  with 
the  Securities  and  Exchange 
r/immisainn  ("Commission")  the 
proposed  rule  change  as  described  in 
Items  I  and  0  below,  which  Items  have 
been  prepared  by  the  Exchange.  The 
Commission  is  publishing  this  notice 
and  order  to  solicit  comments  on  the 
proposed  rule  change  from  interested 


*lSU.S.C78Kb)(5). 


•  17  cnt  2aojo-a(a)(i2). 

>lSU.SX17aMbNl). 
>17CFR24&19b-t. 
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persons  and  to  approve  the  proposal  on 
an  accelerated  ImsIs. 

I.  Self-Regulatory  Organiiatioo's 
StatanMBt  of  the  Tenns  of  Subetance  of 
the  Propoeed  Role  Changs 

The  Exchange  is  proposing  to  adopt 
two  interpretations  under  its  rules  to 
accommodate  the  trading  of 
DaimlerChrysler  AG 
("DaimleiChrysler").  Daimler-Benz  AG 
("Daimler-B^z")  is  combining  with 
Chrysler  Corporation  ("Chrysler")  in  a 
series  of  transactions  pursuant  to  which 
Daimler-Benz  will  ultimately  be  merged 
into  DaimleiChrysler  and  Chrysler  will 
became  a  wholly  owned  subsidiary  of 
DaimleiChryslOT. 

DaimleiCnrysler  is  a  stock  coiporation 
incorporated  under  the  laws  of  the 
Federal  Republic  of  Germany  with  a 
single  class  of  common  stock— ordinary 
shares,  no  par  value  ("Ordinary 
Shares")— that  will  trade  on  both  the 
NYSE  and  the  Frankfurt  Stock 
Exchange,  as  well  as  on  other  exchanges 
around  the  world.  The  register  for  the 
Ordinary  Shares  will  be  administered  by 
Deutsche  Bank  AG.  DaimleiChrysler's 
transfsr  agent  and  registrar  in  Germany, 
and  The  Bank  of  New  Yorie, 
DaimleiChrysler's  transfer  agent  and 
registrar  in  the  United  States. 
Transactions  in  the  Ordinary  Shares 
will  be  deaied  through  the  central 
clearing  systems  of  both  countries.  The 
Depository  Trust  Company  ("DTC")  in 
the  United  States  and  Deutsche  Borse 
Clearing  in  Germany. 

Although  the  Ordinary  Shares  are 
issued  by  a  Germany  company,  they 
have  many  characteristics  that  are 
rimilar  to  shares  of  common  stock 
issued  by  U.S.  companies.  For  example, 
while  most  German  stocks  are  in  bearer 
fonn,  DaimleiChrysler  shares  will  be  in 
registered  form,  the  same  as  U.S.  shares. 
However,  the  form  of  the  stock 
certificate  will  have  certain 
characteristics  more  similar  to 
certificated  shares  of  common  stock  of 
a  German  company  than  of  a  U.S. 
company.  In  addition.  DaimlerChrysler 
will  pay  dividends  and  call  stockholder 
meetings  and  conduct  voting  at  such 
meetings  generally  in  accordance  with 
German  practices.  This  requires  the 
Exchange  to  adopt  two  interpretations  of 
its  rules  to  accommodate  the  listing  and 
trading  of  DaimleiChrysler 

Cmttficates:  The  Frankfurt  Stock 
Exchange  rules  governing  stock 
oeitiflcates  are  somewhat  diCbrent  than 
the  Exchange's  rules.  To  accommodate 
thoae  difliBrences.  the  NYSE  is 
proposing  to  adopt  an  interpretation  of 
Paragraphs  501.03  and  502  of  the 
Exdiange's  Listed  Company  Manual 
(the  "Manual")  so  the  DaimleiChrysler 


certificates  will  meet  the  NYSE's 
requirements  for  certificates. 

Proxies:  DaimlerChrysler  will  soUcit 
proxies  in  a  manner  that  combines 
characteristics  of  both  the  German  and 
U.S.  nuudcets.  This  rule  change 
interprets  Paragraphs  401.03  and  402  of 
the  Manual  to  accept  DaimleiChrysler's 
proposed  proxy  procedures. 

n.  Self-Regulatory  Organizatiaa'a 
Statement  of  the  Purpoee  of,  and 
Statutory  Baais  for,  Uie  Propoeed  Rule 


In  its  filing  with  the  Commission,  the 
Exchange  included  statements 
concerning  the  purpose  of  and  basis  for 
the  proposed  rule  change  and  discussed 
any  comments  it  received  on  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  III  below.  The 
Exchange  has  prepared  summaries,  set 
forth  in  sections  A,  B  and  C  below,  of 
the  most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

(1)  Purpose 

The  purpose  of  the  proposed  rule 
change  is  to  provide  two  interpretations 
under  the  Exchange's  rules  to 
accommodate  the  listing  and  trading  of 
DaimleiChrysler.  These  interpretations 
pertain  to  DaimleiChrysler's  share 
certificates  and  voting  procedures. 

Certificates 

The  DaimleiChrysler  share  certificates 
wrill  conform  in  most  respects  to  the 
requirements  in  Paragraphs  501.03  and 
502  of  the  Manual.  The  only  exceptions 
are  that  the  vignettes  (pictures)  will  not 
be  fully  steel  engraved  and  the  form  of 
endorsement  will  provide  for  German 
registry.  The  Exchange  believes  that 
these  are  relatively  minor 
inconsistencies  with  current 
requirements,  and  one  purpose  of  the 
rule  change  is  to  accept  the 
DaimleiChrysler  share  certificates  as 
propoeed. 

Voting 

Under  German  law,  only  stockholders 
who  hold  shares  on  the  date  of  the 
stockholders  meeting  are  entitled  to 
vote.  Accordingly,  the  record  date  for 
voting  at  a  stockholder  meeting  is  the 
meeting  date.  In  contrast.  Exchange 
rules  require  10  days'  notice  of  a  record 
date  and  30  days  between  record  and 
meeting  date.  DaimleiChrysler  will 
modify  its  current  practice  to 
accommodate  the  notice  period  in  the 
United  States.  In  Germany,  there  already 


are  procedures  to  distribute  preliminary 
agendas  and  other  information  to 
shareholders  approximately  one  month 
before  the  meeting.  DaimlerChrysler  has 
agreed  to  prepare  and  mail  stockholder 
meeting  mat^als  approximately  45 
days  prior  to  its  meeting,  permitting  the 
solicitation  of  proxies  in  the  United 
States  in  the  currently  accepted  time 
firame.  The  company  also  has  agreed  to 
give  the  Exchange  10  days'  notice  of  the 
record  date. 

The  coincidence  of  the  record  and 
meeting  date  also  raises  the  possibility 
that  a  selling  shareholder  could  give  a 
proxy  and  then  sell  the  shares,  with  the 
buyer  also  getting  a  proxy.  This  could 
lead  to  double  voting.  To  address  this 
issue,  both  The  Bank  of  New  York  as 
transfer  agent  (the  "Transfer  Agent") 
and  Automatic  Data  Processing 
("ADP").  the  proxy  agent  for  most 
member  organizations,  will  institute 
procedures  to  monitor  changes  in  the 
shareholder  list  between  the  date  the 
proxy  material  is  mailed  out  and  the 
date  of  the  meeting.  These  procedures 
will  be  designed  (i)  to  cancel  the  votes 
of  persons  who  submit  proxies  but  sell 
their  shares  prior  to  the  meeting  date, 
and  (ii)  to  &ciUtate  voting  by  persons 
who  purchase  shares  after  the  time  the 
proxy  material  is  mailed  out,  but  before 
the  meeting  date.  The  second  purpose  of 
the  proposed  rule  change  is  to  accept 
these  procedures  as  being  in  compliance 
with  NYSE  procedures. 

Both  the  TransfBr  and  ADP  will 
produce  shareholder  lists  on  the  day 
designated  for  mailing  the  proxy 
material  (approximately  30-45  days 
prior  to  the  meeting),  llie  Transfer 
Agent's  list  will  reflect  the  names  of 
re^stered  holders  and  ADP's  list  will 
reflect  the  names  of  beneficial  owners. 
Prior  to  the  meeting  date,  the  Transfer 
Agent  and  ADP  will  each  produce  a 
current  shareholder  list.  If  holders  no 
longer  appear  on  the  list,  then  votes 
attributed  to  proxies  submitted  by  them 
will  be  canceled.  If  new  holders  appear, 
proxy  materials  will  be  mailed  to  them 
by  the  Transfer  Agent,  in  the  case  of 
registered  owmers.  and  by  ADP.  in  the 
case  of  beneficial  owners. 

The  shareholders  lists  can  be  updated 
periodically  up  until  the  date  of  the 
meeting.  If  practicable,  proxy  materials 
will  be  mailed  to  any  new  holders  on  a 
best  efforts  basis.  Such  best  efforts  may 
include  electronic  notification  and 
expedited  delivery  service.  The  proxy 
materials  will  describe  voting 
procedures  in  detail.  Notices  will  be 
included  advising  of  the  automatic 
revocation  of  the  proxy  if  the  holder 
sells  stocks  prior  to  the  meeting.  Finally, 
as  a  check  and  balance,  the  totaJ  vote 
cast  in  nominee  name  will  not  be 
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permitted  to  exceed  the  total  position  so 
held. 

In  addition,  DaimleiChrysler 
shardiolders  can  vote  in  person  at  a 
shareholders'  meeting.  Under  Geiman 
law,  a  shareholder  must  give  the 
company  notice  of  his  or  her  intent  to 
vote  in  person  no  later  than  three 
business  days  priw  to  the  meeting,  and 
the  person  must  be  a  record  holder  on 
the  meeting  date.' 

(2)  Basis 

The  basis  under  the  Act  for  this 
proposed  rule  change  is  the  requirement 
under  Section  6(bM5)  of  the  Act  *  that  an 
exchange  have  rules  that  are  designed  to 
prevent  fiaudulent  and  manipulative 
acts  and  practices,  to  promote  just  and 
equitable  principles  of  trade,  to  foster 
cooperation  and  coordination  with 
persons  engaged  in  regulating,  clearing, 
settling,  processing  information  with 
respect  to,  and  facilitating  transactions 
in  securities,  to  remove  impediments  to 
and  perfect  the  mechanism  of  a  free  and 
open  maiket  and  a  national  market 
system,  and.  in  general,  to  protect 
investors  and  the  pubUc  interest. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  proposed  rule  change  does  not 
impose  any  burden  on  competition  that 
is  not  necessary  or  appropriate  in 
furtherance  of  the  purposes  of  the  Act 

C.  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

The  Exchange  has  not  solicited 
comments  on  this  proposed  rule  change. 
The  Exchange  has  not  received  any 
unsolicited  written  comments  from 
members  or  other  interested  parties. 


>  With  ratpect  to  dividand*.  DaimleiChiytler'* 
racord  data  aUo  will  be  the  date  of  the  company's 
annual  meeting  (like  most  Gannan  campaniaa. 
DaimlaiChiysler  pay*  dividends  annually).  This 
will  make  it  imposaible  to  trade  the  stock  "ex- 
dividend"  on  the  Exchange  in  the  normal  course. 
Acconlingly.  the  Exchange  will  use  its  existing 
flexibility  under  Exchange  Rule  235  and  Paragnph 
703.02  of  the  Manual  to  trade  DaimleK^irysler  stock 
with  "due  bills"  for  the  period  that  the  stock 
normally  would  trade  ex-dividend.  This  is  a  procaas 
pursuant  to  which  the  seller  will  receive  the 
dividend,  but  is  obligated  to  pay  the  dividend  to  the 
buyer  of  the  shares.  This  process  will  be  transparent 
to  investors  since  due  bills  net  out  in  the  clearing 
process.  To  avoid  any  potential  confusion  as  to  the 
"ex-dividend  date,"  the  Exchange  will  endeavor  to 
transmit  noUcas  to  member  organisations  well  in 
advance  of  the  dividend  declaration  date. 

The  ex -dividend  date  for  DaimlerChrysler  shares 
will  be  the  day  following  the  record  date.  That  is 
in  contrast  to  the  Exchange's  typical  practice,  in 
which  the  ex-dividend  date  is  two  businee*  days 
prior  to  the  record  data. 

« IS  U.S.C  78f(bX5). 


m.  SolicitatkMi  of 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  nue 
change  is  consistent  with  the  Act 
Perstms  malHng  written  submissions 
should  file  six  copies  thoeof  with  the 
Secretary.  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW. 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statemmts 
with  respect  to  the  proposed  rule 
change  mat  are  filed  with  the 
Commission,  and  all  written 
communicatiims  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  acc:radanc8  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Section,  450  Fifth  Street.  NW. 
Washington.  DC  20549.  Copies  of  sudi 
filing  will  also  be  available  Cor 
inspection  and  copying  at  the  prindpel 
office  of  the  NYSE.  All  submissions 
should  refer  to  File  No.  SR-NYSE-Qft- 
37  and  should  be  submitted  by 
November  20, 1998. 


IV.  CanwaskHi's  Findings  and  Ordar 
Granting  Accelerated  Approval  of 
Propoeed  Rule  Change 

The  Commission  finds  that  the 
NYSE's  proposal  to  interpret  the  Manual 
to  accommodate  the  listing  and  trading 
of  DaimleiChrysler  shares  is  consistent 
with  the  Act  and  the  rules  and 
regulations  thereunder  appficable  to  a 
national  securities  exchange.' 
Specifically,  the  Commission  finds  that 
the  proposed  rule  change  is  consistent 
wiUi  Section  6(b)(5)  of  the  Act  •  in  that 
it  will  remove  impediments  to  and 
{wrfect  the  meclumism  of  a  free  and 
open  market,  and  will  protect  investois 
and  the  pubUc  interest,  by  enabling  the 
NYSE  to  serve  as  a  maritet  for  shares  of 
DaimleiChrysler  (rather  than  American 
depositary  receipts]  while  maintaining 
trading  standards  that  are  substantially 
equivalent  to  the  NYSE's  existing 
standards. 

The  Commission  beUeves  that  it  is 
reasonable  for  the  NYSE  to  interpret  the 
Manual  to  permit  it  to  list 
DaimleiChiyslo'  shares  despite  the 
share  certificates'  differences  from  the 
Manual's  standards  for  engraving  and 
endorsements.  The  interpretation  is 


*  In  approving  this  rule,  the  Commission  has 
considered  the  proposed  rule's  impact  on 
efficiency,  competitioa  and  capital  iormetion.  15 
U.SJC.  78c(f). 

•lSU.S.C7Si(b)(S). 


necessary  to  aoooounodate  the  unique 
aspects  to  DaimleiChrysler's  share 
CMtificates.  Mraeover.  the  change  is 
minor,  and  will  not  impinge  on  investor 
protection  and  the  pubUc  interest. 

The  Commission  also  believes  that  it 
is  reasonable  for  the  NYSE  to  interpret 
the  Manual  to  accept  DaimlerChrysler's 
proxy  procedures.  By  mailing 
stockholder  meeting  materials 
approximately  45  days  prior  to  its 
annual  meeting.  DaimlaiChiysler  will 
give  sharriiolders'lhe  same  type  of 
advance  notification  provided  for  in  the 
Manual.  Moreover.  DaimleiChrysler's 
proxy  procedures  wrill  cancel  proxies  for 
shares  sold  prior  to  the  meeting,  and 
MriD  facilitate  voting  by  persons  who 
purchase  shares  during  the  month 
leading  up  to  the  meeting.  In  that  way. 
the  Exchange's  proxy  procedures 
regarding  DaimlaiChiysler  appear  to  be 
substantially  equivalent  to  the  NYSE's 
existing  standards,  by  permitting  the 
votes  cast  at  the  annual  meeting  to 
accurately  reflect  the  company's 
sharriiolders  at  the  time  of  the  meeting. 

The  Exchange  has  requested  that  the 
Commission  apfnove  the  proposed  rule 
change  prior  to  the  thirtieth  day  aft» 
publication  of  the  proposal  in  the 
Federal  Regislar.  According  to  the 
Exchange,  the  trading  of 
DaimleiChiyslar  shares  on  a  "w^en 
issued"  basis  is  scheduled  to  commence- 
as  early  as  October  26. 1996.  The 
Exdiange  states  that  approval  of  the  rule 
change  by  the  date  wall  facilitate  the 
maintenance  of  an  orderly  maiket  in  the 
shares  of  DaimleiChrysler.  The 
Exchange  further  states  that  without 
accelerated  approval  of  this  propoeed 
rule  change,  there  will  be  uncertainty  in 
the  maiiLet  regarding  the  fonn  of 
DaimleiChrysler  certificates  and  the 
procedures  governing  DaimleiChrysler 
proxies. 

The  Commission  finds  good  cause  for 
approving  the  propoeed  rule  change 
prior  to  the  thirtieth  day  after  the  date 
of  public^on  of  notice  of  filing  in  the 
Federal  Rsgislar.  The  Commission 
believes  that  it  is  necessary  to  approve 
the  NYSE's  proposal  on  an  accelerated 
basis  to  permit  the  public  to  begin  to 
trade  the  newly  issued  DaimleiChrysler 
shares  on  the  NYSE  without  doul>ts 
about  whether  the  share  certificates  are 
acceptable  imder  NYSE  rules,  and 
without  questions  about  how 
DaimleiChrysler  will  cooduct  proxy 
voting. 

/( is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act '  that  the 
proposed  rule  change  (SR-NYSE-98- 


'  15  U.SX1  7as(bN2). 
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37)  is  hervbv  approved  on  an 
accelerated  baais. 

For  the  CammiMion,  by  the  Division  of 
Markat  Ragulatioa,  purauant  to  dalegatad 
authority.* 

Mai«arat  H.  McFarfand. 
Dmputy  Secretary. 
(FR  Doc.  98-29120  Filed  10-29-98;  8:45  ami 
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Self-ftoguMofy  Ovganliallone;  The 
OpMofW  CtMring  Corporation:  Notloe 
of  FWng  and  Order  Qrwitkig 
Ainl8ialiil  Approval  of  a  Propoeed 
Rula  Chang*  (togwding  Stock  Fund 
Opdona 

October  23. 1998. 

PuiBuant  to  Section  19(b)(1)  of  the 
Secuiitiea  Exchange  Act  of  1934 
("Act"),*  notice  is  hereby  given  that  on 
July  22. 1998.  The  Options  Clearing 
Corp.  ("OOC")  filed  with  the  Securities 
and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  I  and  D 
below,  which  items  have  been  prepared 
primarily  by  OCC  The  Commission  is 
publishing  this  notice  to  solicit 
comments  from  interested  persons  and 
to  grant  accelerated  approval  of  the 
proposal. 

I.  Self-Regalatory  Oiganixation's 
StalsmaBt  oftlw  Terms  of  Substance  of 
the  Pnpoaed  lule  Change 

Under  the  proposed  rule  change,  OCC 
will  amend  its  rules  and  by-laws  which 
govern  options  on  pubUcly  traded 
interests  in  unit  investment  trusts, 
investment  companies,  or  similar 
entities  holding  portfolios  or  baskets  of 
common  stocks. 

n.  Salf-Ragulalory  OigaaizatioB's 
StalaaaaBt  of  the  Pmpoae  of.  and 
Statolofy  Basia  for,  the  Propoeed  Rule 


In  its  filing  with  the  Commission. 
OCC  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  OCC  has  prepared 
summaries,  set  forth  in  sections  (A).  (B), 
and  (C)  below,  of  the  most  significant 
aspects  of  such  statements.' 


(A)  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

The  purpose  of  the  proposed  rule 
change  is  to  modify  OCC's  rules  and  by- 
laws governing  the  issuance,  clearance, 
and  settlement  of  options  on  publicly 
traded  interests  in  imit  investment 
trusts,  investment  companies,  or  similar 
entities  holding  portfolios  or  baskets  of 
conunon  stocks.^  Specifically,  the 
proposed  rule  change  will  introduce  a 
defined  term  "stock  fund  shares"  to 
cover  such  publicly  traded  interests  and 
a  defined  term  "stock  fund  option"  to 
cover  the  options  thereon  and  will 
substitute  these  defined  terms  where 
appropriate  in  the  by-laws  and  rules. 
For  example,  the  proposed  rule  change 
will  abbreviate  Interpretation  and  Policy 
.01  under  Section  9  of  Article  VI  of  the 
by-laws  through  the  use  of  the  newly 
defined  term  stock  fund  option. 

In  addition,  the  proposed  rule  change 
will  provide  for  adjustments  to  the 
terms  of  stock  fund  options  for 
distributions  of  capital  gains  with 
respect  to  the  underlying  stock  fund 
shues.  The  proposed  rule  change  will 
add  Interpretation  and  PoUcy  .08  to 
Section  1 1  of  Article  VI  of  the  by-laws 
to  reflect  that  the  terms  of  stock  fund 
options  will  be  adjusted  for  all  capital 
gains  distributions,  regardless  of  size,  by 
the  issuer  of  the  underlying  stock  fund 
shares. 

OOC  believes  that  the  proposed  rule 
change  is  consistent  with  Section  17A  of 
the  Act  *  because  the  proposed  changes 
will  promote  the  prompt  and  accurate 
clearance  and  settlement  of  transactions 
in  stock  fund  options. 

(B)  Self-Regulatory  Organization's 
Statement  on  Buiden  on  Competition 

OCC  does  not  believe  that  the 
proposed  rule  change  would  impose  any 
burden  on  competition. 

(C)  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

Written  comments  were  not  and  are 
not  intended  to  be  solicited  with  respect 
to  the  proposed  rule  change,  and  none 
have  been  received. 


•l7CFR200.3»-3(aXl2). 
>lSU.S.C7at(bKl). 

*  The  CommiMioa  haa  modi  Bad  Um  test  of  the 
wnnmariaa  piapaiad  by  OCC 


>  Tha  Commiuion  approvad  OCCi  iiauanca, 
daaranca,  and  lettlamant  of  tucta  option*  in 
Sacuritiat  Exchanga  Act  Ralaasa  No.  40132  (June 
25.  1996).  63  FR  36467  |Fila  No.  SR-OOC-97-02|. 

«1SU.S.C7B(|-1. 


m.  Date  ofEffscUwuaaa  of  the 
Proposed  Rule  Chan^  and  Timing  For 
Coinmiaaion  Action 

Section  17A(b)(3)(F)  of  the  Acl» 
requires  that  the  r\iles  of  a  clearing 
agency  be  designed  to  promote  the 
prompt  and  accurate  clearance  and 
settlement  of  securities  transactions. 
The  Commission  believes  that  the 
proposed  rule  change-is  consistent  with 
this  obligation  because  the  amendments 
should  make  it  clear  that  stock  fund 
options  are  stock  option  contracts  for  all 

Eurposes  under  OOC's  rules  and  by- 
iws.  Furthermore,  the  rule  change 
should  promote  the  prompt  and 
accurate  clearance  and  settlement  of 
stock  fund  options  by  providing  for 
adjustments  to  the  terms  of  stock  fund 
options  for  capital  gains  distributions 
with  respect  to  the  underlying  stock 
fund  shares. 

The  Commission  finds  good  cause  for 
approving  the  proposed  rule  change    - 
prior  to  the  thirtieth  day  after  the 
publication  of  notice  of  the  filing. 
Pursuant  to  File  No.  OCC-97-02,  OCC 
amended  its  rules  to  provide  for  the 
clearance  and  settlement  of  stock  fund 
options  as  proposed  for  trading  by  the 
American  Stock  Exchange  ("AMEX").« 
The  changes  proposed  in  this  rule  filing 
wrill  make  technical  changes  that  will 
facilitate  the  clearance  and  settlement  of 
AMEX's  product  which  is  scheduled  to 
begin  trading  in  November,  1998. 

IV.  Solicitation  of  Conunenta 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  N.W.. 
Washington.  D.C.  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Conmiission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Section,  450  Fiflh  Street.  N.W., 
Washington.  D.C.  20549.  Copies  of  such 
filing  also  will  be  available  for 
inspection  and  copying  at  the  principal 
office  of  OCC  All  submissions  should 


*15  U.S.C  7Bq-l(bX3XF). 
*  Supra,  nota  3. 
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refer  to  File  No.  SR-OOC-98-08  and 
should  be  submitted  by  November  20. 
1998. 

A  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act.'  that  the 
proposed  rule  change  (File  No.  SR- 
OOC-98-08)  be  and  herri)y  is  approved. 

For  the  Cammission  by  the  Division  of 
Market  Ragulation,  punuant  to  delegated 
authority.* 

Maigarsl  H.  McFarlaad, 
Ospuiy  Secretoiy. 
[FR  Doc  98-29118  Filed  10-29-98;  8:45  am] 
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[Releeee  No.  34-M6M;  File  Na  8R-PCX- 
•7-4q 

Salf-Ragulalory  Organizationa;  Pacific 
Exchanga^  Inc.;  Order  Approving 
Propoaad  Hula  Change  and  NoUca  of 
niing  and  Odor  Granting  Accelerated 
Approval  of  Amaftdniant  No.  2  to 
Propoaad  Rula  Change  RalaUng  to 
Kteinl  IMur  PwUdnation  hfi  the 
Pacific  Exchanga'a  AutomaHc 
Execution  Syatem  for  Opttona  f'Auto- 
Ex*! 

October  23. 1998. 
Llntroductian 

On  December  18. 1997.  the  Pacific 
Exchange,  bic.  ("PCX"  or  "Exchange") 
submitted  to  the  Securities  and 
Exdiange  Ccunmission  ("SEC"  or 
"Commission"),  pursuant  to  Section 
19(b)(1)  of  the  Securities  Exchange  Act 
of  1934  ("Act")  1  and  Rule  l9b-4 
thereunder.'  a  proposed  rule  change 
which  amended  its  rules  relating  to 
market  makm  participation  in  the 
Exchange's  automatic  execution  system 
for  options  ("Auto-Ex").  On  February 
27. 1998.  the  Exchange  submitted 
Amendment  No.  1  to  the  proposed  rule 

change.' 

A  notice  of  the  proposed  nde  change 
appeared  in  the  Fednal  Register  on 
March  10. 1998.*  The  Commission 
received  no  commmt  letters  addressing 
the  proposed  rule  change.  On  October  7, 
1998.  the  Exchange  submitted 


M5  U.S.C  7aa(bM2). 

*  17  CFR  200.30-3(aXl2). 
>15U.&C78a(bNl). 
'17CFR240.19b-4. 

*  See  lettar  from  Michaal  D.  Pianon.  Senior 
Attoniay.  Ragulatory  PoUcy.  PCX.  to  Mignon 
McLamora.  Attornay.  SEC  datad  Fafaruaiy  26. 199S 
("Amendmant  No.  1").  In  Amandment  Na  1,  PCX 
explains  tha  disciplinary  procadura  undar  both  tha 
Minor  Rula  Plan  ("MRP")  and  tha  Summary 
Sanction  Procadura  ("SSP")  and  how  "tha  whaal" 
rotation  oparatas. 

*  Securities  Exchange  Act  ReL  Na  39707  (March 
3.  1998).  63  FR  11700. 


Amendment  No.  2  to  the  proposed  rule 
diange-'  This  order  approves  the 
proposed  rule  change.  Also, 
Amendment  No.  2  is  approved  cm  an 
accelerated  basis. 

IL  Description  of  tiw  Proposal 

Rules  6.87, 10.13,  and  10.14  pertain  to 
the  Exchange's  market  maker  eligibility 
standards  for  participation  in  the  Auto- 
Ex  system.  PCX  has  proposed  that  a 
provision  addressing  )oint  accounts  be 
added  to  Rule  6.87(d)(1)  stating  that 
participants  in  a  joint  accoimt  may  log 
onto  Auto-Ex  in  a  trading  crowd  outside 
of  their  primary  appointment  zones,  but 
only  if  they  are  sulwtituting  for  anodier 
participant  in  the  same  joint  accoimt, 
where  participation  in  Auto-Ex  trades  at 
such  station  would  have  been 
appropriate  for  the  substituted  party, 
and  they  have  obtained  the  approval  of 
two  Floor  Officials.'  Moreover,  the 
Exchai^  is  proposing  to  clarify  this 
rule  by  stating  that  market  makers  who 
have  not  been  assigned  a  primary 
appointment  zone  may  not  participate 
on  the  Auto-Ex  system,  and  further,  that 
all  Auto-Ex  transactions  moII  count 
toward  a  maricet  maker's  in  person  and 
primary  appointment  zone 
requirements. 

Rule  6.87(d)(3),  as  proposed,  will 
require  that,  unless  exempted  by  two 
Floor  Officials,  maricet  makers  may  log 
onto  Auto-Ex  only  in  person  and  may 
continue  on  the  system  cmly  so  loog  as 
they  are  present  in  that  trading  crowd. 
Moreover,  absent  an  exemption  from  the 
foregoing  limitation,  market  makers  may 
not  remain  on  Auto-Ex,  and  must  log  off 
when  they  have  left  the  trading  crowd, 
unless  the  departure  is  for  a  brief 
interval  (i.e.,  no  longer  than  15  minutes, 
under  normal  circumstances).' 


>  See  latter  ham  Michael  D.  Pianon.  Sanior 
Attorney.  Regulatory  Policy.  PCX.  to  Mignoa 
McUmore.  Attoraey.  SEC  datad  October  6. 1998 
("Amendmant  No.  2").  bi  Amandment  Na  2.  PCX: 
daiataa  a  pcopoaal  made  in  tha  initial  rale 
cufamiaaioa  that  would  have  ramo»ad  mla  language 
stating  that  a  market  makar  Inggsrt  onto  Auto-Ex  but 
who  laavaa  tha  trading  crowd  is  raqioasihia  lor 
tradaa  allocatad  to  him  during  his  abaanca.  ptwidai 
PCX  with  tha  authority  to  log  a  market  makar  off 
Auto-Ex  if  he  has  left  tha  trading  crowd  for  mora 
than  a  brief  interval:  and  makae  certain  miliar 
clarifications  ragerding  tha  oparatioa  of  tha 
propoeaL 

•Floor  Officials  may  axerciaa  their  diacreiioo  in 
delarmining  whether  one  markat  makar  may 
suhstituta  for  another.  Substitution  is  usually  only 
allowed  when  a  markat  maker  is  on  vacation  w  out 
sick.  However,  there  may  be  caaaa  whan  tha  market 
makar  being  substituted  for  may  actually  be  on  the 
floor  but  not  in  the  joint  account  crowd.  Telephone 
cell  between  Michael  D.  Piersoa  Senior  Attorney. 
Regulatory  Policy.  PCX  and  Mignon  McLanoat*. 
Attorney.  SEC  August  24. 1998. 

'  Compare  Securities  Exchange  Act  Ral.  Na 
38081  Ouly  28.  1997).  62  FR  41987  (August  4. 
1997).  The  Philadelphia  Slock  Exchange.  Inc 
amended  Advice  F-24  to  stale  that  Registered 


Proposed  Rule  6.87(d)(4)  will 
eliminate  language  which  currently 
states  that  if  a  market  maker  logs  onto 
Auto-Ex  during  Expiration  Week,  then 
he  is  required  to  remain  on  the  system 
for  the  duration  of  that  Expiratim  Week. 
When  the  Auto-Ex  rule  was  initially 
adopted,  there  Mras  some  concern  that 
there  might  be  inadequate  market  maker 
participation  on  Auto-Ex  during 
Expiration  Week.  Based  on  several 
years'  experience,  the  Exchange  now 
believes  that  there  is  no  lack  of  market 
maker  participation  on  the  Options 
Floor  that  justifies  a  need  for  the 
Expiration  Week  requirement.  If  there  is 
inadequate  Auto-Ex  participation  in  a 
particular  options  issue.*  however. 
Floor  Officials  have  the  authority  to 
require  market  makers  to  log  onto  Auto- 
Ex." 

There  are  two  limited  situations, 
however,  in  which  participation  in  the 
Auto-Ex  system  is  mandatory — both  are 
proposed  to  be  codified  in  the  rule. 
Under  section  (d)(4)  of  Rule  6.87,  a 
mari(st  maker  who  has  logged  onto 
Auto-Ex  at  any  time  during  a  trading 
day  must  participate  on  the  Auto-Ex 
system  in  that  option  issue  whenever 
present  in  that  trading  crowd  during 
that  trading  day.  Under  subsection 
(d)(S).  market  makers  may  not  log  off  the 
Auto-Ex  w^ieel  during  the  first  ten 
minutes  of  a  "fast  nuiriLet"  "*  that  has 
been  declared  in  an  issue  traded  "on 
that  v^eel."  ^  *  in  the  absence  of  an 
exemption  frtHO  two  Floor  Officials. 

PCX  proposes  that  subsection  (e)  of 
Rule  6.87  be  amended  by  adding  a 
provision  specifically  prohibiting 
market  makers  frtm  "directed 
trading"  *'  of  option  contracts  resulting 


Options  Ttadars  must  stgn-ofiT  the  Wheel  wtwn 
laaiiiig  tha  Wheel  esaignmant  area  for  more  than  a 
brief  inlaival,  which  maeni  five  minutes  or  teas,  or 
in  matMrs  of  a  diaputa,  the  amount  of  tima  it  takaa 
to  call  in  a  Fkaor  Official  and  inform  him  of  tha 
iaaua  at  hand.  Compom CBOE  Rulaa  24.l6(cKiu) 
(staling  tliat  any  membar  of  the  ioint  account  that 
baa  bean  loggad  onto  RAES  maal  tog  off  whaoavar 
be  toavaa  tba  SPX  trading  crowd  for  other  tlian  a 
brief  interval)  and  24.17(aXiv)  (suting  that  an 
individual  ■"—■*«'  who  is  logged  onto  RAES  must 
log  off  wbaaevar  be  leaves  the  trading  cnnwd). 

•In  PCX  Rutoa  aaTfdXD.  (2).  (4).  and  (S)  the  tarn 
"issue"  or  "option  iaeua"  is  used  inrteeil  of  or 
replaoae  the  farm  "daaa."  Iha  Kxrhanga  believes 
that  "daaa"  doea  not  enoompeas  all  optioiu  of  tba 
undarljring  stock.  Thus,  for  purposes  of  this 
propoaal.  tha  term  "ieaua"  or  "option  issue"  refors 
to  ail  types  of  option  contracts  (puts  and  calls)  of 
the  same  riass  of  options  covering  the  same 
underlying  security.  See  Amendment  Na  2.  note  5 
tupia. 

•PCX  Rule  6.S7(dNa). 

••PCX  Rule  6.28. 

>>  See  note  33  in/ra. 

""Directed  trading"  it  a  violation  of  Rule  6.73 
("Maimer  of  Bidding  and  Offering"),  which 
provides  in  pert:  "All  bids  and  offers  shall  be 
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from  recent  executions  over  Auto-Ex. 
The  rule  states  that  market  makers  who 
receive  an  execution  through  Auto-Ex 
may  not  re-direct  the  option  contracts 
from  that  trade  to  another  market  maker 
without  first  giving  the  other  Members 
in  the  trading  crowd  an  opportimity  to 
participate. 

Subsection  (f)  of  Rule  6.87,  as 
proposed,  adds  a  provision  on  price 
adjustments  to  codify  procedures 
outlined  in  the  Exchange's  initial 
proposal  to  conduct  the  POETS  pilot.*' 
The  Commission  permanently  approved 
the  pilot  in  1993.*'*  The  provision  states 
that  due  to  instantaneous  execution,  an 
incorrect  quote  appearing  on  the  screen 
may  result  in  an  Auto-Ex  trade  at  an 
incorrect  price,  and  that  an  Auto-Ex 
trade  executed  at  an  erroneous  quote 
should  be  treated  as  a  trade  reported  at 
an  erroneous  price.  It  also  states  that  the 
price  of  the  Auto-Ex  trade  should  be 
adjusted  to  reflect  accvuBtely  the  market 

3 note  at  the  time  of  execution,  and  that 
lis  will  result  in  public  customers  and 
market  makers  receiving  correct  files  at 
prevaihng  market  quotes  through  Auto- 
Ex.  It  furmer  states  that  the 
determination  as  to  whether  an  Auto-Ex 
trade  was  executed  at  an  erroneous 
price  is  to  be  made  by  two  Floor 
Officials,  and  that  in  making  their 
determination,  the  Floor  Officials 
should  consider  such  factors  as:  (1)  The 
length  of  time  the  allegedly  incorrect 
quote  was  displayed;  (2)  whether  any 
non-Auto-Ex  trades  were  effected  at  the 
same  price  as  the  Auto-Ex  transaction; 
and  (3)  whether  any  members  of  the 
trading  crowd  were  aware  of  orders 
actively  being  represented  in  the  trading 
crowd  that  appear  to  have  been  "printed 
through"  by  the  Auto-Ex  trade.*' 

Finally,  Rules  10.13  and  10.14  have 
been  amended  to  expressly  outline  the 
fines  to  be  levied  and  disciplinary 
measures  to  be  taken  in  the  event  of 
noncompliance  with  the  log-off 
requirement  established  in  Rule 
6.87(d)(3).  A  market  maker  who  fails  to 
comply  with  the  log-off  requirement 
will  be  subject  to  the  following  fines 
under  the  Exchange's  MRP.»  If  the 
number  of  failures  is  between  one  and 
two  during  a  twelve-month  period,  the 
fine  is  $100  per  violation;  for  between 


general  one*  and  shall  not  be  tpecifled  for 
acceptance  by  particular  member*." 

"Securities  Exchange  Act  Rel.  No.  27423 
(November  6.  1989).  54  FR  47434  (November  14, 
1909)  (notice  proposing  to  conduct  POETS  pilot)  at 
Exhibit  4. 

«  Securities  Exchange  Act  Rel.  No.  32703  (July 
30.  1993).  58  FR  42117  (August  6.  1993). 

"  Compare CBOE  Rule  24.15  (a)(ii)  (sUtingthat 
a  trade  executed  on  RAES  at  an  erroneous  quote 
should  be  treated  as  a  trade  reported  at  an 
erroneous  price  and  adjusted  to  reflect  the  accurate 
market  after  receiving  a  Floor  Official's  approval). 

••PCX  Rule  10.13. 


three  and  five  failures  in  a  twelve- 
month period,  the  fine  is  $250  per 
violation;  and  for  six  or  more  failures  in 
a  twelve-month  period,  the  fine  is  $500 
per  violation.*'  The  Exchange's  SSF  *• 
Ixas  also  been  amended  to  incorporate 
violations  of  the  log-off  requirement. 
Under  the  relevant  procedures,  two 
Floor  Officials  may  summarily  fine  a 
Member  for  a  designated  rule  violation 
if  certain  procedures  are  followed. 

m.  Discuaaion 

The  Commission  believes  that  the 
proposed  rule  change  is  consistent  with 
the  Act  and  the  rules  and  regulations 
promulgated  thereunder.  Specifically, 
the  Commission  believes  that  approval 
of  the  proposed  rule  change  is 
consistent  with  Section  6^)(5)  *"  of  the 
Act.zo  Pursuant  to  Section  6(b)(5),  the 
proposed  rule  change  benefits  the 
public  because  refining  the  eligibility 
criteria  to  reflect  the  actual  trading 
environment  of  the  Exchange  should 
improve  the  operation  of  the  POETS 
system,  thereby  contributing  to  the 
maintenance  of  fair  and  orderly  maiicets 
and  the  protection  of  investors.  The 
Commission  believes  that  the  proposal 
should  help  to  ensure  adequate  market 
maker  participation  in  Auto-Ex.  which 
should,  in  turn,  contribute  to  the 
effective  and  efficient  execution  of 
public  investor  orders  at  the  best 
available  price. 

The  Commission  believes  the 
proposed  joint  account  provision  will 
provide  more  continuity  and  depth  to 
the  Auto-Ex  system  as  the  eligibility 
criteria  have  been  expanded  to  allow  a 
market  maker  to  participate  outside  his 
appointment  zone  under  the  limited 
circumstance  where  he  is  substituting 
for  another  market  maker  in  the  same 
joint  account.  The  Commission 
understands  that  the  purpose  of  this 
rule  is  to  allow  a  market  maker  to 


■' Compare  C30E  Rules  24.16(h)  and  24.17(g) 
and  PhU  Rule  970  and  Floor  Procedure  Advice  F- 
24  (fee  schedules  for  failure  to  adhere  to  log  on  and 
off  requirements). 

••PCX  Rule  10.14. 

'•Section  6(b)(5)  requires  the  Commission  to 
determine  that  a  registered  national  securities 
exchange's  rules  are  designed  to  promote  just  and 
equitable  principles  of  trade,  and.  in  general,  to 
protect  investors  and  the  public  interest. 

x* Pursuant  to  Section  3(0  of  the  Act.  the 
Commission  has  considered  the  proposed  rule's 
impact  on  efficiency,  competition,  and  capital 
formation.  The  changes  made  to  the  eligibility 
criteria  should  provide  depth  to  the  market  by 
ensuring  that  a  contra-party  is  available  to  interact 
with  the  customers'  ordera.  This  added  depth 
should  result  in  faster  customer  trade  execution*, 
thus  improving  efficiency  in  the  marketplace.  This 
added  depth  to  the  Auto-Ex  system  should  also 
promote  competition.  As  theM  trades  are  executed 
at  the  NBBO.  the  market  maker  receives  the  spread 
on  these  transactions,  which  should  provide 
incentive  for  market  makers  to  participate  in  the 
system.  15  U.S.C  78c(0. 


participate  in  a  joint  account  that  may 
be  outside  his  primary  appointment 
zone  when  the  other  joint  account 
participant  is  unavailable  to  participate. 
For  example,  if  the  mari»t  maker  is  on 
vacation  or  out  sick,  he  would  be 
deemed  unavailable  and  substitution,  in 
these  cases,  would  be  allowed. '* 

The  Commission  beUeves  that  PCX's 
proposed  codification  of  Auto-Ex  log-on 
and  log-off  procedures  should  clarify 
the  responsibilities  and  duties  of  market 
makera  and  Floor  Officials.  The 
Commission  notes  that  the  proposal 
should  prevent  inequities  that  can  occur 
in  the  system  if  wheel-assigned  trades 
are  allocated  to  market  makera,  who  are 
logged  on  the  system,  but  not  in  the 
tra^ng  crowd.  While  current  market 
maker  participation  levels  appear  to 
make  the  mandatory  log-on  requirement 
during  Expiration  Week  obsolete,  the 
Commission  suggests  that  the  Exchange 
monitor  participation  levels,  especially 
during  market  declines  and  if  necessary, 
exercise  its  authority  to  ensiue 
substantial  partidpation. 

The  Commission  believes  extending 
the  "directed  trading"  "  prohibition  to 
transactions  executed  over  Auto-Ex  will 
promote  just  and  equitable  principles  of 
trade,  as  every  member  in  the  trading 
crowd  will  be  given  an  opportunity  to 
participate  in  the  transactions. 
Moreover,  extending  the  prohibition  of 
directed  trading  to  Auto-Ex  transactions 
should  serve  as  a  deterrent  to  price 
collusion  as  a  market  maker  caimot 
designate  one  member  in  the  trading 
crowd  to  accept  certain  bids  and  offera. 

The  Commission  believes  the  addition 
of  the  provision  on  price  adjustments 
provides  the  Exchange  with  the 
flexibility  to  quickly  correct  an  Auto-Ex 
trade,  if  two  Floor  Officials  determine 
that  it  was  executed  at  an  incorrect 
price.  The  rule's  procedures  protect  the 
public  customer  and  market  maker  by 
ensuring  that  once  an  erroneous  quote 
has  been  detected,  their  ordera  are  filled 
according  to  prevailing  market  quotes 
through  Auto-Ex.  Moreover,  the  rule 
provides  objective  criteria  for  the  Floor 
Officials  to  use  in  determining  whether 
an  Auto-Ex  trade  was  executed  at  an 
erroneous  price,  which  should  assist 
them  in  determining  if  and  when  price 
adjustments  should  be  made. 
Furthermore,  this  provision  codifies 
similar  procedures  originally  outlined  ' 
in  the  POETS  pilot,  *'  which  was 
subsequently  approved  in  1993. ^^ 


"  Telephone  call  between  Michael  0.  Pierson. 
Senior  Attorney.  Regulatory  Policy.  PCX  and 
Mignon  McLemore.  Attorney.  SEC.  August  24. 
1998. 

"PCX  Rule  6.73. 

"  See  note  13  supra. 

'*  See  note  14  supra. 
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The  Commission  believes  that  the 
Exchange's  proposed  changes  to  its 
minor  rule  plan  are  reasonable  and 
provide  flair  procedures  for 
appropriately  disciplining  memben  and 
member  organizations  for  minor  r\ile 
violations  that  warrant  some  type  of 
punitive  measure,  but  for  which  a  fidl 
disciplinary  hearing  would  be  an 
inappropriate  waste  of  resources  in  light 
of  the  minor  nature  of  the  violation.  "The 
Commission  notes  that  violations  of  the 
Exchange's  log-off  requirement  are 
objective  and  easily  verifiable,  and  thus, 
lend  themselves  to  the  use  of  expedited 
proceedings.  Specifically,  the  issue  of 
whether  a  nuuiiet  maker  has  left  the 
trading  crowd  for  more  than  the  fifteen 
minute  interval  may  be  determined 
objectively  and  adjudicated  quickly 
without  complicated  evidentiary  and 
interpretive  inquiries.  The  Commission 
believes  that  the  proposed  fine  schedule 
and  the  SSP  should  serve  to  encourage 
consistent  market  maker  participation  in 
Auto-Ex  and  to  deter  repeated  violations 
of  the  Exchange's  rules. 

The  Commission  was  initially 
concerned,  however,  that  the 
Exchange's  amended  fine  schedules  and 
disciplinary  procedures  might  cause  a 
member  to  be  found  in  violation  of  Rule 
6.87(d)(3)  and  fined  under  both  the  MRP 
and  the  SSP.  In  response,  the  Exchange 
states  that  its  Department  of  Options 
Compliance  coordinates  the  processing 
of  all  violations  committed  on  the 
Options  Floor  under  both  the  MRP  and 
the  SSP.2'  Amendment  No.  1  fiuther 
states  that  before  any  summary  sanction 
is  issued.  Floor  Officials  must  contact 
Options  Comphanoe  to  determine 
whether  the  Member  has  previously 
violated  the  rule,  so  that  me  amount  of 
the  sanction  may  be  assessed.  Options 
Compliance  therefore,  will  have  been 
notified  of  the  action  taken.  In  addition, 
if  Floor  Officials  issue  a  sanction  under 
the  SSP,  the  floor  citation  must  contain 
an  indication  of  the  amount  of  the  fine 
pursuant  to  Rule  10.14(a)(3}.  This 
indication  will  serve  to  notify  Options 
Compliance  that  the  matter  has  been 
resolved. 

IV.  Ownmiaakm's  flndingB  and  Order 
Granting  Accateratad  ^proral  of 
Amendmant  No.  2 

The  Commission  has  reviewred 
carefully  the  Exdiange's  Amendment 
No.  2  and  believes,  for  reasons  set  forth 
below,  the  amendment  is  consistent 
with  the  requirements  of  Section  6  of 
the  Act.2>  and  the  rules  and  regulations 
thereunder  applicable  to  a  national 


securities  exchange.^'  Specifically,  the 
Commission  believes  the  amendment  is 
consistent  with  Section  6(b)(5)  '*  of  the 
Act.  because  it  will  facilitate  the 
operation  of  the  Auto-Ex  system,  which 
will  promote  just  and  equitable 
principles  of  trade,  foster  cooperation 
and  coordination  with  persons  engaged 
in  regulating,  clearing  and  settling,  and 
processing  information  with  respect  to 
facilitating  transactions  in  securities. 

The  joint  account  provision  in  Rule 
6.87(d)(1)  attempted  to  clarify  that  all 
Auto-Ex  transactions  would  count 
toward  a  market  maker's  in-person  and 
primary  appointment  zone 
requirements,  (emphasis  added)  The 
Commission  believed  this  language 
could  have  been  misinterpreted  to  mean 
all  Auto-Ex  transacti(Miis.  including 
those  in  joint  accounts,  would  coimt 
toward  the  primary  appointment  zone 
requirement,  even  those  transactions  in 
options  issues  ^  which  were  not 
assigned  to  the  market  maker's  primary 
appointment  zone.  Amendment  No.  2 
clarifies  that  if  an  option  issue  is 
included  in  a  market  maker's  primary 
appointment  zone,  then  Auto-Ex 
transacticms  in  that  issue  that  are  made 
on  behalf  of  the  market  maker  will 
count  towards  the  market  maker's 
primary  appointment  zona 
requirement^ 

Ln  the  originally  submitted  proposed 
rule  change,  the  Exchange  proposed 
eliminating  language  in  Rule  6.87(dK3) 
that  holds  market  maken  responsible 
for  trades  executed  through  Auto-Ex 
during  their  absence  from  the  trading 
crowd  as  well  as  for  all  Aoto-Ex-eligible 
issues  assigned  to  the  particular 
wheel.3*  1^  Exchange  failed  to  provide 
any  written  justification  for  this 
proposed  change.  Upon  the  request  of 
Commission  staff,  PCX  agreed  to 
withdraw  this  proposed  change. 

In  Amendment  r4o.  2,  the  Exchange 
proposed  giving  itself  the  authority  to 
log  a  matliet  nuicer  off  Auto-Ex  if  a 
marif^et  maker  has  left  the  trading  crowd 
or  floor  for  more  than  a  brief  intervaL'' 
This  provision  is  consistent  with  the 
requirement  that  only  market  maken 
physically  present  in  the  trading  crowd 
are  entitled  to  trade  on  Auto-Ex.  It  may 
also  help  reduce  unintended  position 
exposure  that  can  be  incurred  by  a 
market  maker  who  mistakenly  forgets  to 
logoff  Auto-Ex. 

The  proposed  requironent  in  Rule 
6.87(d)(3)  that  the  market  maker  be 


obligated  to  honor  trades  executed 
through  Auto-Ex  for  all  Auto-Ex  eligible 
issues  assigned  to  the  particular  wheel 
has  been  removed,  beoause  the  wheel  no 
longer  operates  as  it  did  when  this 
requirement  was  initially  promulgated. 
Acccwding  to  Amendment  No.  2,  each 
morning  before  the  opening,  the  system 
will  "shuffle"  the  order  of  market 
maken  aa  an  issue-by-issue  basis.  For 
example,  the  otdet  of  the  market  maken 
may  be  A.  B,  C  for  issue  no.  1  and  A. 
B,  C  for  issue  no.  2,  etc.  The  first  Auto- 
Ex  trade  of  the  day  will  be  assigned  at 
random  for  each  issue  [e.g.,  in  issue  no. 

1,  the  first  trade  may  be  assigned  to  C), 
but.  each  subsequent  trade  Mdll  be 
assigned  in  order,  on  a  rotating  basis 
(e.g..  A,  B,  C,  A,  B,  C,  etc.).  The  same 
procedure  is  followed  for  each  issue,  so 
in  efiiBct,  the  number  of  issues  assigned 
to  a  post  determines  the  number  of 
"v^eels"  at  that  post.  Each  wheel 
rotates  separately  from  the  others  and 
trades  in  one  issue  will  have  no  impact 
on  the  order  in  which  trades  are 
assigned  in  another  issue  at  the  same 
post.'* 

Furthramore,  the  Auto-Ex  system  also 
allow  issues  at  a  trading  post  to  be  split 
up  among  the  crowd. >^  For  example.  A 
may  only  be  on  Auto-Ex  for  issues  1  and 

2.  while  B  and  C  may  be  on  the  system 
far  issues  3  throu^  10.  **  Therefore, 
because  a  market  maker  may  not  be 
wffffigp*^  all  of  the  issues  at  a  particular 
tradbog  post,  the  language  obligating 
market  maken  "to  honor  trades  for  all 
Auto-Ex  eligible  issues  assigned  to  a 
particular  wheel"  is  inaccurate  and 
misleading,  given  how  the  wheel 
operates.  Thus,  the  language  has  been 
removed.** 

The  Commission  finds  good  cause  for 
approving  proposed  Amendment  No.  2 
prior  to  the  thirtieth  day  after  the  date 
of  publication  of  notice  of  filing  thereof 
in  the  Federal  lagialar.  Amendbient 
No.  2  addresses  a  Commiasion  cmcem 
that  a  market  maker  will  not  be  able  to 
circumvent  the  primary  app<nntment 
zcme  requirements  by  using  transactions 
in  a  joint  account  not  in  his  primary 
appointment  zone  to  meet  his 
piarticipation  requirements.  Thus,  the 
joint  account  must  be  in  the  substituting 
mari^  maker's  primary  appointment 
zone  for  the  transactions  to  count 
toward  his  appointment  zone 
requirements.  The  Commission  was  also 
concerned  that  the  proposed  rule 
change  did  not  address  the  possibility  of 


*•  See  Amendment  No.  1 ,  note  3  supra. 
»»15U.S.C76t 


"  See  note  20  tupn. 

»»15U.S.C78l(b)(5). 

**See  note  S  supra. 

''See  Amendment  Na  2,  note  5  tupra. 

"  See  note  33  infra. 

"See  Amendment  No.  2.  p.  1,  note  5  ci^pra. 


"  U.  at  p.  2.  This  egphntinn  supawdea  the 
previous  explanatiao  pioi>ided  in  Amendmaat  No. 
1.  See  Amendmant  Na  1,  note  3  supra. 

**  See  Amendment  Na  2.  p.  2.  note  5  supra. 

*»  Id. 
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collusion  or  manipulation  of  a  security 
if  both  participants  were  simultaneously 
logged-on  and  trading  in  the  joint 
account.  PCX  Rule  6.40(b)(1),  however, 
addresses  this  concern  because  it 
prevents  a  market  maker  who  has  a 
financial  arrangement  with  another 
member  from  trading  in  the  same 
trading  crowd  at  the  same  time. 

The  Commission  believes  that  PCX's 
removal  of  originally  proposed  rule 
language  that  held  market  makers 
accountable  for  their  failure  to  follow 
established  procedures  was  antithetical 
to  its  investor  protection  mandate.  The 
Conunission  understands  the 
Exchange's  desire  to  address  potential 
inequitable  benefits  and  system 
disruptions  that  could  occur  if  a  market 
maker  fails  to  follow  procedure. 
However,  removing  existing  language 
that  could  arguably  serve  as  a  deterrent 
to  these  violations  was,  in  the 
Commission's  view,  inappropriate. 
Amendment  No.  2  was  responsive  to 
this  concern  by  retracting  the  proposed 
elimination  of  the  cited  language.  The 
Exchange  proposed  an  alternate 
provision  that  allows  it  to  log  a  market 
maker  off  the  system  when  a  failure  to 
follow  the  required  log-off  procedure 
occurs.  This  proposal  strengthens  the 
ability  of  PCX  to  enforce  compliance 
with  Auto-Ex  procedures  and. 
accordingly,  the  Commission  finds  good 
cause  for  accelerating  approval  of  the 
proposed  amendment 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  Amendment  No.  2  is 
consistent  with  the  Act.  Persons  making 
written  submissions  should  file  six 
copies  thereof  vnth  the  Secretary, 
Securities  and  Exchange  Commission. 
450  Fifth  Street,  N.W.,  Washington,  D.C. 
20549.  Copies  of  the  submission,  all 
subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  PCX.  All 
submissions  should  refer  to  the  file 
number  in  the  caption  above  and  should 
be  submitted  by  November  20, 1998. 

iM5U.&C78*(bM2). 


V.  Conclusion 

For  the  above  reasons,  the 
Commission  beUeves  that  the  proposed 
rule  change  is  consistent  with  the 
provisions  of  the  Act,  and  in  particular 
with  Section  6(b)(5). 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act.^'  that  the 
proposed  rule  change  (SR-PCX-g7-48). 
including  Amendment  No.  2.  is 
approved. 

For  the  Commission,  by  the  Division  of 
Markat  Regulation,  pursuant  to  delegated 
authority.*" 

Margarat  H.  McFarland. 
Deputy  Secretary. 

(FR  Doc  g»-29119  Filed  10-29-98;  8:45  am] 
MLUNQ  oooK  seta-ai-M 


SMALL  BUSINESS  ADMINISTRATION 

[DeetaraMon  of  Dlaaalir  f  S149I 

State  Of  Kansas  (AmandnMnt » 1) 

In  accordance  with  information 
received  from  the  Federal  Emergency 
Management  Agency,  the  above- 
numbered  Declaration  is  hereby 
amended  to  include  Douglas  and 
Leavenworth  Counties  in  the  State  of 
Kansas  as  a  disaster  area  due  to  damages 
caused  by  severe  storms,  flooding,  and 
tornadoes  which  occurred  October  1 
through  October  8, 1998. 

In  addition,  applications  for  economic 
injury  loans  fit>m  small  businesses 
located  in  the  following  contiguous 
counties  may  be  filed  imtil  the  specified 
date  at  the  previously  designated 
location:  Atchison.  Jefferson.  Osage,  and 
Shawnee  in  the  State  of  Kansas.  Any 
counties  contiguous  to  the  above-named 
primary  county  and  not  listed  herein 
have  been  previously  declared. 

All  other  information  remains  the 
same,  i.e.,  the  deadline  for  filing 
applications  for  physical  damage  is 
I>ecember  13, 1998  and  for  economic 
injury  the  termination  date  is  July  14, 
1999. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Noe.  59002  and  59008.) 

Dated  October  23. 1998. 
Haraart  L.  MUrhall, 

Acting  Associate  Administrator  for  Disaster 
Assistance. 

(FR  Doc.  98-29115  Filed  10-29-98;  8:45  am] 
■UJWO  OOM  ssii  ii-» 


SMALL  BUSINESS  ADMINISTRATION 


{DeetorMlon  Of  OtaaMtr  «313q 

Stats  of  Mississippi  (Amsndmont  «3) 

In  accordance  with  information 
received  frt>m  the  Federal  Emergency 
Management  Agency,  the  above- 
nimibiered  Declaraticm  is  hereby 
amended  to  include  Jasper  County. 
Mississippi  as  a  disaster  area  due  to 
damages  caused  by  Hurricane  Georges 
beginning  on  September  25. 1998  and 
continuing  through  October  5. 1998. 

In  addition,  applications  for  economic 
injury  loans  from  small  businesses 
located  in  the  following  ccmtiguous 
coimties  may  be  filed  until  the  specified 
date  at  the  previously  designated 
location:  Lauderdale,  Newton,  and  Scott 
in  the  State  of  Mississippi.  Any  counties 
contiguous  to  the  above-named  primary 
county  and  not  listed  herein  have  been 
previously  declared. 

All  other  information  remains  the 
same,  i.e.,  the  deadline  for  filing 
applications  for  physical  damage  is 
November  30, 1998  and  for  economic 
injury  the  termination  date  is  July  1, 
1999. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Noe.  59002  and  59008.) 

Dated:  October  22. 1998. 
Haibart  L.  MitcheU, 

Acting  Associate  Administrator  for  Disaster 
Assistance. 

[FR  Doc.  98-29114  Filed  10-29-98;  8:45  am] 
MLUNO  COCCI 


SMALL  BUSINESS  ADMINISTRATION 

Indsx  to  Approvsd  SBA  RsportIng  and 
Rscord  Kssping  Rsquiramsnts 

This  revision  is  administrative  in 
nature  and  is  intended  to  comply  with 
the  requirements  of  the  Paperwork 
Reduction  Act  of  1995  as  implemented 
by  5  CFR  part  1320  that  agencies  display 
a  current  OMB  control  number  assigned 
by  the  Director.  OMB  on  each  agency 
information  collection  requirement  and, 
unless  OMB  determines  it  to  be 
inappropriate,  an  expiration  date. 
Where  the  information  collection 
requirement  exists  as  a  document 
separate  from  the  regulations,  the  Small 
Business  Administration  will  also 
display  the  ciurent  C^B  number  in  the 
document.  Because  this  a 
nonsubstantive  revision  dealing  with 
procedural  mattera,  it  is  not  subject  to 
the  provisions  of  the  Administrative 
Procedure  Act  (5  U.S.C  551  et  seq) 
requiring  advance  notice  and  comment. 


u  17  CFR  200.3O-3(aNl2). 
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Dated:  October  23, 1998. 
ThoDMS  Dumaresq, 
Assistant  Administrator  fw  Administration. 


Current  OMB 
Control  No. 


Information  collection  requirement 


Legal  authority 


Expiration 


3245-0007 

3245-0009 
3245-0015 
3245-0016 
3245-0018 
3245-0024 
3245-0062 
3245-0063 
3245-0075 
3245-0076 
3245-0077 
3245-0078 
3245-0081 
3245-0063 
3245-0084 
3245-0090 
3245-0091 
3245-0006 

3245-0101 
3245-0106 
32145-0109 
3245-0110 
3245-0116 
3245-0118 
3245-0121 
3245-0123 
3245-0124 
3245-0131 
3245-0132 
3245-0136 
3245-0140 
3245-0141 
3245-0158 
3245-0160 
3245-0172 
3245-0178 
3245-0183 
3245-0186 
3245-0188 
3245-0189 
3245-0191 
3245-0200 
3245-0201 

3245-0203 
3245-0225 
3245-0228 
3245-0289 
3245-0901 
3245-0307 
3245-0306 
3245-0309 
3245-0312 
3245-0313 
3245-0314 
3245-0315 
3245-0316 

3245-0317 


SBA  990.  SBA  991,  SBA  994.  SBA  9946.  SBA  994C.  SBA  994F.  SBA 
994H. 

SBA  480 

SBA  1010A,  B.  C  „. 

SBA  4,  SBA  4-1,  SBA  4  Sch.  A.  SBA  4L.  EIB-SBA-841-1 .  SBA  4  Short  .... 

SBA  5.  SBA  730A.  SBA  1368  _„ 

SBA  1167  SBA  1395 

SBA  415.  SBA  415A „ 

SBA  468 . 

^v^T^^     '  wW      ■*>«>■•>■■«■>*»••■*»•■•••••••••■•*•■*•*■»«■■■***•••>•••••■■■■>«*«■>■•>•■•*••••*••■•■«■•»■■*»■■•»*■*■.. 

Reporting  and  Record  Keeping  Requirements  on  Non-Bank  Lenders 

SBA  1031  _ „_ 

SBA  25-28.  SBA  33-34,  SBA  1022  SBA  1022A,  SBA  1065,  SBA  444-C  ... 

SBA  41 5C  - 

SBA  700 

eDjk  CO 

SBA  641.  SBA  641 A 

SBA  883.  SBA  1375  _ 


SBA  355  «..»._«..._.„_ .„., 

SBA  1062  ._ 

SBA  857  

SBA  1366.  SBA  1391   _„ 

SBA  866 

Go¥orrwr*s  Request  for  Disaster  Declaration 

SBA  888 

SBA  1 72  

SBA  1149 

SBA  967 „ 

SBA  1222.  SBA  1224  „ ._L!.!!!.~II! 

dOA  oa3n.  OOn  04oD  •.......................»••.••••.••••..•.„•.....•.•.....•„•.••••••••-••»•»••.... 

SBA  1 183 _ 

SBOC  program  and  fnancial  reports 

SBA  1406  ._ _„ 

SBA  912 . '. ™.."!!™™"™!™"™IZ!!„.!~™"! 

SBA  413  

Business  Loan  reconsidaration  request 

Reporting  and  RecoidKooping  for  lenders „.........„_..._ 

SBA  1050 _ _ „. 

SBA  147,  SBA  148.  SBA  150,  SBA  160,  SBA  160A.  SBA  S^geiSBA  928, 
SBA  1059. 

SBA104A 

SBA  1 531  

SBA  1 540 

SBA  1941A,  SBA  iSTiB.'sBA  W^^ 

SBA  1972 ; 

SBA  1973  .„ ; 

Evaluation  of  the  7(a)  and  504  guarameed  toan  program 

SBA  1980  .- 

SBA  1993 „ _. 

Volunlary  customer  surveys  in  aocordanoe  with  E.O ~ 

8(a)  olectronic  appication  fdow-up  suvay 

SBA  2031.  SBA  2031A.  SBA  2031B.    SBA  2031C,  SBA  2031D,  SBA 

2031 E.    SBA  2031F.  SBA  2031G.  SBA  2031 H. 
Application  form  for  SD6  program _ „. 


13  CFR  115.1 


13  CFR  121  

13  CFR  124 

13  CFR  120 

13  CFR  123 

13  CFR  125 

13  CFR  107 

13  CFR  107.630  .. 
SBA  SOP  60103 

13  CFR  112 

13  CFR  120.471  _ 
13  CFR  107.640  „ 
13  CFR  107.1100 

13  CFR  107 

13  CFR  123.101  _ 

13  CFR  130 

SBA  SOP  60103 


Oes- 


ignaing      Smal 


13  CFR  121 

13  CFR  130 

13  CFR  107j620 

13  CFR  123 

13  CFR  107 

13  CFR  107 
13  CFR  1233  ..-. 
S8A  SOP  60103 
SBA  SOP  9064.4 
SBA  SOP  5060.4 
13  CFR  120 
13  CFR  123  .„. 
13  CFR  143.10 

13  CFR  125.2 

SBA  SOP  5060.4 

13  CFR  130 

13  CFR  107 

13  CFR  120.191  -. 
SBA  SOP  60103  . 
13  CFR  120.613  ... 
13  CFR  12ai9t  ... 
13  CFR  120.in  ... 
13  CFR  120.471  ... 
Smal  buainaaa  ad 
13  CFR  120.191 


13  CFR  125.5 

13  CFR  1255 

Pubic  Law  95-607 

Tae  5  U.S.C 

13  CFR  107 

13  CFR  115 

13  CFR  115 ™ 

CFR  120.200  and  120.800  . 

Pubic  Law    10^-337  

Pubic  Law  104-201 

Pubic  Law  102-564 

13  CFR  124 

SBA  SOP  9060  

13  CFR  124  ._ 


06/30^ 

odraono 

04/3QM)1 
10^1/98 
04/30M)1 
12/31/98 
08^30^09 
04/3001 
10/31/00 
1Q/31AX) 
03/31/00 
04/30^1 
04/30^90 
02/28/00 
02/28/00 
06/30^99 
06/30/01 
02/28/99 


06^30^90 

08/31/00 
01/31/00 
00/30/90 
01/31/00 

08«rae 

01/31/00 

ousom 

08/3(V9e 
06/3(y98 
06/31/00 
0Q/3(V0e 
06/30M>1 
06/31/M 

oonoM 

00/30/96 
06^30^99 

07/31/00 

lorsi/oo 
oa/31/oo 

03/31/00 
03/31/00 
03/31/00 
06/3QM)1 
07/31/00 

03/31/00 
06/31/96 
06/31/01 
07/31/90 
06/30M)1 
00^30/90 
00/30/90 
12/31/98 
0301/00 
06/30MX) 
09/30/00 
10/31/00 
12/31/00 

11/30/98 
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SOCIAL  SECURITY  ADMNISTRAHON 

Testing  Modtflcatlons  to  tfw  Dteablllty 
Detonnlnallon  Proceduim;  DtoabUlty 
DetermifMllon  Servlcee  Full  Proceee 
Model  wWi  Rationale  Summary 

AQENCY:  Social  Security  Administration. 
action:  Notice  of  the  additional  test 
sites  and  the  duration  of  testing 
involving  modifications  to  the  disability 
determination  procedures. 

tUMMARV;  The  Social  Security 
Administratioo  (SSA)  is  announcing  the 
locations  of  additional  tests  that  it  will 
conduct  under  the  current  rules  codified 
at  20  CFR  404.906.  404.943.  404.966, 
416.1406.  416.1443.  and  416.1466. 
Those  rules  provide  the  authority  to  test 
modifications,  either  individually  or  in 
any  combination,  to  the  disability 
determination  procedures  that  we 
normally  follow  in  adjudicating  claims 
for  disability  insiuance  benefits  under 
title  D  of  the  Social  Security  Act  (the 
Act)  and  claims  for  supplemental 
security  income  (SSI)  payments  baaed 
on  disability  under  title  XVI  of  the  Act. 
This  notice  announces  the  test  sites  and 
duration  of  tests  involving  a 
combination  of  modifications  to  the 
disability  process.  The  additional 
testing  will  focus  on  certain  SSA 
requirements  for  preparing  a  rationale 
for  the  adjudicator's  disability 
determination  to  see  if  the  modifications 
have  any  effect  on  how  these 
requirements  are  met. 
FOR  nifmCR  MFOMMTKM  CONTACT:  ' 
Harry  Pippin.  Disability  Models  Team 
Leader.  Office  of  Disability,  Disability 
Process  Redesign  Staff,  Social  Security 
Administration.  6401  Security 
Boulevard.  Baltimore,  Maryland  21235. 
410-965-9203. 

SUPPlfMBfTARV  MFONMATION:  In  April. 
1997.  SSA  began  testing  several 
modifications  to  its  disability 
determination  procedures.  "Hiese 
modifications  have  been  described  in  a 
Fadvel  Register  notice  published  on 
April  4. 1997  (62  PR  16210)  and  final 
rules  published  on  September  23. 1997 
(62  PR  49598).  Those  modifications 
were:  the  use  of  a  single  decisionmaker 
who  may  make  the  disability 
deteiminatiop  without  requiring  the 
signature  of  a  medical  consultant:  the 
conducting  of  a  predecision  interview  in 
which  a  claimant,  for  whom  SSA  does 
not  have  sufficient  information  to  make 
a  fully  favorable  determination  or  for 
whom  the  evidence  would  require  an 
initiid  determination  denying  the  claim, 
can  present  additional  information  to 


the  decisionmaker  before  an  initial 
determination  is  made;  the  elimination 
of  the  reconsideration  step  in  the 
administrative  review  process;  the  use 
of  an  adjudication  officer  who  will 
conduct  prehearing  procedures  and.  if 
appropriate,  will  issue  a  decision 
wholly  favorable  to  the  claimant;  and 
the  elimination  of  the  Appeals  Coimcil 
step  in  the  administrative  appeals 
process. 

Selection  of  cases  for  these  tests  in 
eleven  state  sites  began  in  April  1997 
and  ended  in  January  1996. 
Adjudication  of  cases  following  the 
modified  process  continues. 

We  are  now  announcing  the 
beginning  of  additional  testing  of  a 
process  that  incorporates  the  above 
modifications,  with  the  exception  of  the 
elimination  of  the  Appeals  Council  step 
in  the  administrative  appeals  process. 
This  testing  will  focus  on  certain 
requirements,  as  set  out  in  SSA's  rules 
and  regtilations,  for  preparing  a 
rationale  for  the  adjudicator's  disability 
determination  to  see  if  the  integrated 
model  procedures  have  any  effect  on 
how  these  requirements  are  met.  Some 
sites  will  test  all  of  the  modifications  as 
described  above,  except  the  elimination 
of  the  Appeals  Council  review  step;  in 
other  sites,  only  certain  of  the 
modifications  will  be  tested.  The  test 
will  take  place  at  the  folloMfing 
locations: 

•  Disability  Determination  Service 
Administration.  Arizona  Department  of 
Economic  Security,  Suite  105,  3655  East 
Second  Street.  Tucson.  AZ  85716; 

•  Disability  Adjudication  Section. 
Division  of  Rehabilitation.  Claris 
Harrison  Building.  330  West  Ponce  de 
Leon  Avenue,  Decatur,  GA  30030; 

•  Disability  Determination  Service, 
Department  of  Vocati<mal 
Rehabilitation,  Central  Avenue, 
Building  1313,  Tiyan.  Guam  96913 

•  Soaal  Security  Disability 
Determinations  Services,  Minnesota 
Department  of  Economic  Security,  Suite 
300  Metro  Square  Building,  121  East 
Seventh  Place,  St.  Paul.  MN  55101; 

•  Section  of  Disability 
Determinations,  Missouri  Department  of 
Vocational  Rehabilitation.  2530 1  South 
Camdbell  Street.  Springfield.  MO  65807; 

•  Office  of  Disi^ility  Determinations. 
New  York  State  Department  of  Social 
Services.  99  Washington  Avenue.  Room 
1239.  Albany.  NY  12260;  and 

•  Disability  Determination  Services, 
Vocational  Rehabilitation  Division, 
Groimd  Floor.  500  Summer  Street,  NE. 
Salem.  OR  97310. 

Selection  of  cases  for  testing  will 
begin  on  or  about  October  29. 1998.  and 
is  expected  not  to  continue  beyond 
December  31. 1999.  If  the  Agency 
decides  to  continue  case  selection 


beyond  this  date,  another  notice  vdll  be 
published  in  the  Federal  Register  to  - 
inform  the  public  regarding 
continuation  of  the  test. 

Dated:  October  6, 1998. 
Swan  M.  Danids,  PkJ>.. 

Deputy  Commissioner  for  Disability  and 
Income  Security  Programs. 
(FR  Doc.  98-29261  Filed  10-29-98;  8:4S  am] 
SSJJNO  coos  4tt 


SOCIAL  SECURITY  ADMMISTRATION 


State  of  MInnaaote  v.  Apfal;  Covaraga 
for  Employaaa  Under  a  Fadaral-Stete 
Section  218  Agraamant  or  ModHlcation 
and  AppllcaUon  of  Ilia  Student 
Sarvlcaa  Exduaion  From  Covaraga  to 
Sarvloaa  Parformad  by  Madtoal 
neeidente— TMe  ■  of  the  Social 
Security  Act 

AOENCY:  Social  Security  Administration. 
ACTION:  Notice  of  Social  Security 
Acquiescence  Ruling. 

SUMMARY:  In  accordance  with  20  CFR 
402.35(b)(2).  the  Commissioner  of  Social 
Security  gives  notice  of  Social  Security 
Acquiescence  Ruling  98-5(8). 

ffFECnVE  DATE:  October  30. 1998. 
FOR  FURTHER  MFORMATKM  CONTACT: 
Gary  Sargent.  Litigation  Staff.  Social 
Security  Administration.  6401  Security 
Boulevard.  Baltimore.  MD  21235.  (410) 
965-1695. 

8UPei.EMDITARV  WrORMATlON:  Although 
not  required  to  do  so  pursuant  to  5 
U.S.C  552(a)(1)  and  (a)(2).  we  are 
publishing  this  Social  Security 
Acquiescence  RuliiM  in  accordance 
with  20  CFR  402.35(b)(2). 

A  Social  Security  Acquiescence 
Ruling  explains  how  %ve  %vill  apply  a 
holding  in  a  decision  of  a  United  States 
Court  of  Appeals  that  we  determine 
conflicts  with  our  interpretation  of  a 
provision  of  the  Social  Security  Act  (the 
Act)  or  regulations  when  the 
Government  has  decided  not  to  seek 
further  review  of  that  decision  or  is 
imsuccessful  on  further  review. 

We  will  apply  the  holding  of  the 
Court  of  Appeals'  decision,  as  explained 
in  this  Social  Security  Acquiescence 
Ruling,  at  all  levels  of  administrative 
adjudication  within  the  Eighth  Circuit 
This  Social  Security  Acouiescence 
Ruling  will  apply  to  all  determinations 
or  decisions  made  on  or  after  October 
30. 1998.  If  we  made  a  determination  or 
decision  between  July  6.  1998.  the  date 
of  the  Court  of  Appeals'  decision,  and 
October  30. 1998  ue  eSactive  date  of 
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this  Social  Security  Acquiescence 
Ruling,  you  may  request  application  of 
the  Social  Security  Acquiescence  Ruling 
if  you  firat  demonstrate,  punuant  to  20 
CFR  404.985(b),  that  application  of  the 
Ruling  could  diange  our  prior 
determination  or  decision. 

If  this  Social  Security  Acquiescence 
Ruling  is  later  rescinded  as  obsolete,  we 
will  publish  a  notice  in  the  Federal 
Register  to  that  effect  as  provided  for  in 
20  CFR  404.985(e).  If  we  decide  to 
relitigate  the  issue  covered  by  this 
Social  Security  Acquiescence  Ruling  as 
provided  for  t^  20  CFR  404.985(c).  we 
will  publish  a  notice  in  the  Federal 
Register  stating  that  we  vrill  apply  our 
inteipretation  of  the  Act  or  regulations 
involved  and  explaining  why  we  have 
decided  to  relitigate  the  issue. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  96.001  Social  Security  - 
Disability  Insurance;  96.002  Social  Security  - 
Retiraroent  Insurance;  96.003  -  Special 
Beiiefits  for  Persons  Aged  72  and  Over; 
96.004  Social  Security  -Survivora  Insurance.) 

Dated:  October  9. 1998. 
KanM(kS.Apfri. 
Conunissktner  of  Social  Security. 

Acquiescence  Ruling  98-5(8) 

State  of  Minnesota  v.  Apfel.  151  F.3d 
742  (8th  Cir.  1998)— Coverage  for 
Employees  Under  a  Federal-State 
Section  218  Agreement  or  Modificaticm 
and  Application  of  the  Student  Services 
Exclusion  From  Coverage  to  Services 
Performed  by  Medical  Residents — ^Title 
II  of  the  Social  Security  Act. 

Issue:  Whether,  in  determining 
coverage  of  services  performed  by  State 
and  local  government  emplo)ree8  under 
the  provisions  of  a  Federal-State 
agreement  or  modification  under  section 
218  of  the  Social  Security  Act  (the  Act), 
the  Social  Security  Administration 
(SSA)  must  consider  the  original  intent 
and  understanding  of  the  parties  to  the 
agreement  as  controlling  unless  the 
agreement  and  modification  is  altered  or 
amended  by  statutory  law.  Whether  the 
student  services  exclusion  from  Social 
Security  coverage  under  section 
210(a)(10)  of  the  Act  can  apply  to 
services  performed  by  medical  students 
and  whether,  in  applying  the  exclusion. 
SSA  must  make  a  case  by  case 
examination  of  Ihe  medical  residents' 
relationship  with  the  employer  school, 
college  or  university. 

Statute/Regulation/Rtiling  Citation: 
Sectirais  210(a)(10)  and  218  of  the 
Social  Security  Act  (42  U.S.C  410  (a) 
(10)  and  418).  20  CFR  404.1028(c), 
404.1209,  404.1210,  404.1214. 404.1215. 
404.1216.  Social  Seciuity  Ruling  78-3. 


Circuit:  Eighth  (Arkansas.  Iowa. 
Minnesota.  Missouri.  N^raska,  North 
Dakota.  South  Dakota). 

State  of  Minnesota  v.  Apfel,  151  F.3d 
742  (8th  Cir.  1998). 

Applicability  of  Ruling:  This  Ruling 
applies  to  all  determinations  or 
decisions  at  all  administrative  levels 
(e.g.,  initial,  reconsideration. 
Administrative  Law  Judge  hearing  and 
Appeals  Coimcil). 

Description  of  Case:  In  1950.  Congress 
enacted  section  218  of  the  Act  which 
allows  States  to  enter  into  agreements 
with  SSA  (section  218  agreements)  to 
obtain  Social  Security  coverage  for  State 
and  local  government  employees.  In 
accordance  with  the  provisions  of 
section  218.  a  State  designates  coverage 
groups  for  Social  Security  coverage  by 
choosing  to  cover  nimretirement  system 
groups  of  employees  of  the  State  or 
political  subdivision  of  the  State  or 
retirement  system  groups,  or  both. 
Under  section  218(c)(6).  certain  services 
are  required  to  be  mandatorily  excluded 
from  coverage.  In  addition,  there  are 
specific,  limited  optional  exclusions 
under  section  218(c)  that  the  State  may 
elect  to  take  to  exclude  certain  services 
fromcover^e. 

In  1955,  the  State  of  Minnesota  and 
SSA  executed  a  secticm  218  agreement 
for  Social  Security  coverage.  The 
agreement  initially  applied  to  a  few 
coverage  groups  but  the  State 
subsequently  executed  a  modification  in 
1958  to  extend  coverage  to  services 
performed  by  individuals  as  employees 
of  the  University  of  Minnesota.  The 
modification  excluded  "any  service 
performed  by  a  student"  pursuant  to  the 
optional  exclusion  provided  by  section 
218(c)(5)  of  the  Act.  The  University  did 
not  withhold  Social  Security 
contributions  from  the  annual  stipends 
paid  to  medical  residents  at  its  teadiing 
hospital.  It  also  did  not  pay  the 
employer's  share  of  the  contributions. 
This  practice  continued  for  mcne  than 
30yean. 

On  Septembw  13. 1990.  SSA  issued  a 
formal  notice  of  assessment  holding  the 
State  liable  for  impaid  contributions 
totaling  nearly  S8  million  based  on 
stipend  paid  to  medical  residents 
during  1985  and  1986.'  The  State 
requested  administrative  review  and  on 
January  11. 1994.  SSA's  Deputy 
Commissioner  for  Programs  affirmed  the 
assessment.  The  State  of  Minnesota  then 
sought  judicial  review.  The  district 
court  granted  the  State's  motion  for 


'  Under  the  Omnibus  Budget  Reconciliation  Act 
of  1986.  Pub.  L.  tio.  9S-509.  the  Internal  Revenue 
Service  determine*  liability  for  Social  Security 
taxes  pursuant  to  a  section  21S  Federal-State 
agreement  for  coverage  and  its  modifications  for 
wage*  paid  after  December  31. 1986. 


summary  judgment  and  overtiimed  the 
assessment,  "nie  district  court  held  that: 

(1)  the  medical  residents  were  not 
"ranployees"  of  the  University  within 
the  meaning  of  the  1956  mfxlification; 
and 

(2)  even  if  they  were  nnployees,  they 
were  excluded  from  coverage  based 
upon  the  modification's  student 
exclusion.  SSA  appealed  this  decision 
to  the  United  States  Court  of  Appeals  for 
the  Eigjith  Circuit 

The  United  States  Court  of  Appeals 
for  the  Eighth  Circuit  affirmed  the 
district  court's  ahemative  holdings  and 
further  stated  that  the  regulatory 
approadh  set  forth  in  20  CFR 
404.1028(c)  prevents  SSA  fron 
summarily  concluding  that  medical 
residents  never  qualify  for  the  student 
services  exclusion  wridiout  a  case  by 
case  examination  of  the  nature  of  the 
medical  residents'  relationship  with 
their  employer. 

Holding:  After  considering  the 
Supreme  Court's  decision  in  Bowen  v. 
PiAlic  Agencies  Opposed  to  Social 
Security  Entrapment,  477  U.S.  41 
(1986),  the  Ei^th  Circuit  found  that  the 
Federal-State  section  218  agreement  for 
coverage  and  the  1958  DKxUfication 
were  "contractual  anangeBMntls]." 
Accordingly,  the  court  quoted  from  the 
district  court's  decision  and  held  that 
"the  meaning  of  section  [2]18 
agreements  cannot  be  altered  through 
ruling  by  the  the  (sic)  SSA  or  throu^ 
subsequent  case  law  developments 
regarding  the  employment  status  of 
medical  residents.'"  The  court  also  held 
that  "[t)he  power  to  alter  the  terms  of 
section  |2ll8  agreements  lies 
exclusively  %vith  Congress"  and  that 
because  Congress  did  not  change  "the 
meaning  of  the  State's  1958 
modification,  the  parties'  [originall 
intent  is  controlling."  The  court  agreed 
with  the  district  court  that  medical 
residents  were  not  employees  of  the 
University  under  the  tnms  of  the  1958 
modification  and  therefore  were  not 
covered  for  Social  Security  purposes  by 
that  modification. 

The  Eighth  Circuit  also  held  that  the 
general  student  services  exclusion  in 
section  210(a)(10)  of  the  Act  applied  to 
medical  residents  participating  in  the 
University's  medial  residracy  program 
because  "(t]he  bright-line  rule  of  SSR 
78-3  is  inconsistent  with  the  approach 
set  forth  at  20  CF.R.  §  404.1028(c), 
which  contemplates  a  case-by-case 
examination  to  determine  if  an         — 
individual's  relationship  with  a  sdiool 
is  jmmarily  for  educational  purposes  or 
primarily  to  earn  a  Uving." 

The  circuit  court  focused  on  the 
native  of  the  medical  residents' 
relationship  with  the  University,  and 
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observed  the  undisputed  facts  that  the 
medical  residents  were  enrolled  in  the 
University,  paid  tuition  and  were 
registered  for  approximately  15  credit 
hours  per  semester.  The  court 
concluded  that  the  primary  purpose  for 
the  residents'  particifMition  in  the 
program  was  to  pursue  a  course  of  study 
rather  than  to  earn  a  living. 

Statement  as  to  How  State  of  Minnesota 
Differs  From  SSA  Rules 

A  section  218  agreement  establishes 
Social  Security  coverage  for  State  and 
local  government  employees,  and  the 
terms  of  the  section  218  agreement 
between  SSA  and  the  State  are  governed 
by  the  provisions  of  section  218  of  the 
Act.  Under  SSA's  regulations 
implementing  section  218  (20  CFR 
404.1214  and  404.1215),  the  written 
agreement  and  subsequent 
modifications  to  that  agreement 
establish  the  continuing  relationship 
between  SSA  and  the  SUte.  SSA's 
regulations  (20  CFR  404.1215)  provide 
that  a  State  may  modify  in  writing  its 
section  218  agreement  to  include 
additional  coverage  groups  consistent 
with  the  provisions  of  section  218. 
Generally,  SSA  does  not  consider  the 
original  intent  of  the  parties  to  the 
section  218  agreement  and  its 
modifications,  by  itself,  to  be 
controlling.  The  error  modification 
procedure  at  20  CFR  404.1216,  however, 
provides  that  a  section  218  agreement  or 
modification  may  be  modified  to  correct 
an  error  upon  submittal  of  evidence 
establishing  that  an  error  actually 
ocoirred.  Under  this  procedure,  SSA 
may  consider  evidence  such  as  minutes 
of  meetings  or  statements  by  appropriate 
officials  to  establish  the  intent  of  the 
parties  at  the  time  Social  Secxirity 
coverage  was  requested,  and  SSA  also 
considers  whether  the  State's  wage 
reporting  practices  were  consistent  with 
its  intent.3 

In  construing  a  modification  which 
was  ambiguous  as  to  whether  medical 
residents  were  considered  to  be 
employees  for  purposes  of  that 
modification,  the  Eighth  Circuit 
concluded  that  the  original  intent  and 
understanding  of  the  parties  executing 
the  section  218  agreement  for  coverage 
and  its  subsequent  modifications  is 
controUing  for  establishing  coverage  for 
State  and  local  employees  unless  the 
original  intent  or  understanding  was 
contrary  to  the  provisions  of  section 
218,  or  unless  the  agreement  is  altered 
or  amended  by  statutory  law. 


>  Sut*  and  Local  Covoraga  Handbook  for  tha 
Social  Socurity  Administntion  and  Stale  Social 
Sacurity  Adminiatralon,  taction  530. 


Section  210(a)(10)  of  the  Act  provides 
for  a  general  exclusion  from  Social 
Security  coverage  for  services  performed 
for  a  school,  coUege  or  university  by  a 
student  who  is  enrolled  and  regularly 
attending  classes  there.  Section 
218(c)(5)  provides  SUtes  with  the 
option  of  excluding  such  services  by 
students.  If  the  exdusion  is  not  taken, 
services  performed  by  students  are 
covered  even  though  they  would  be 
excluded  pursuant  to  section  210(a)(10} 
if  performed  for  a  private  school,  college 
or  university.  Under  SSA's  regulations 
implementing  section  210  (20  CFR 
404.1028(c)),  the  determination  of 
whether  an  individual  is  a  student 
depends  on  the  relationship  with  his  or 
her  employer  and  whether  the  fociis  of 
that  relationship  is  pursuing  a 
livelihood  or  pursuing  a  course  of  study. 
SSR  78-3  provides  that  resident 
physicians  are  not  "students"  for 
purposes  of  the  student  services 
exclusion  under  section  210(a)(10)  of 
the  Act.  Under  SSA  rules,  the  services 
performed  by  medical  residents  do  not 
qualify  for  the  student  exclusion. 

The  Eighth  Circuit  concluded  that 
SSR  78-3  is  inconsistent  with  SSA's 
student  services  exclusion  regulation 
(20  CFR  404.1028)  which  requires  a  case 
by  case  examination  to  determine  if  an 
individual's  relationship  with  the 
employer  meets  the  requirements  for 
that  exclusion  to  apply. 

Explanation  of  How  SSA  Will  Apply 
The  State  of  Minnesota  Decision  Within 
The  Grcuit 

This  Ruling  applies  to  Federal-State 
agreements  for  coverage  and  subsequent 
modifications  under  section  218  of  the 
Act  involving  Arkansas,  Iowa, 
Miimesota,  K4issouri,  Nebraska.  North 
Dakota  or  South  Dakota.  It  also  applies 
to  services  performed  by  medical 
residents  for  k  school,  college  or 
university  located  in  Arkansas,  Iowa, 
Minnesota,  Missouri,  Nebraska,  North 
Dakota  or  South  Dakota. 

In  establishing  coverage  for  State  and 
local  employees  under  an  ambiguous 
provision  of  a  section  218  agreement  or 
a  modification  to  that  agreement,  unless 
the  original  intent  or  understanding  of 
the  parties  was  contrary  to  the 
provisions  of  section  218,  SSA  must 
consider  that  intent  and  understanding 
controlling  unless  the  agreement  and 
modification  is  altered  or  amended  by 
law.  SSA  may  consider  the  terms  of  the 
agreement  or  modification  in 
determining  the  intent  and 
understanding  of  the  parties. 

In  applying  the  student  services 
exclusion  from  Social  Security  coverage 
imder  section  210(a)(10)  of  the  Act  and 
under  20  CFR  404.1028(c),  SSA  must 


consider  whether  medical  residents  who 
are  paid  stipends  qualify  for  the 
exclusion.  When  applying  the  student 
services  exclusion  to  medical  residents, 
SSA  must  make  a  case  by  case 
examination  of  the  relationship  of  the 
residents  with  the  employer  school, 
college  or  university  to  determine 
whether  the  residents  meet  the  statutory 
criteria  of  being  enrolled  and  regularly 
attending  classes  and  whether  they  meet 
the  regulatory  criteria.  In  evaluating  the 
relationship.  SSA  will  consider  all 
relevant  facts  and  drctunstances. 
(FR  Dor,  98-29177  Filed  10-29-98;  8:45  am] 
■LUM  OOOf  41«»»f 


SOCIAL  SECURITY  ADMNISTRATK3N 

Onie*  of  ttw  Commlssionor;  1999 
Cosl-of-UvIng  IncrMM  and  Othor 
DolMmlnations 

agency:  Social  Security  Administration. 
action;  Notice. 

summary:  The  Commissioner  has 
determined — 

(1)  A  1.3  percent  cost-of-living 
increase  in  Social  Security  benefits 
under  title  II  of  the  Social  Security  Act 
(the  Act),  effective  for  December  1998; 

(2)  An  increase  in  the  Federal 
Supplemental  Seciuity  Income  (SSI) 
monthly  benefit  amounts  under  title 
XVI  of  the  Act  for  1999  to  $500  for  an 
eligible  individual,  $751  for  an  eligible 
individual  with  an  eligible  spouse,  and 
$250  for  an  essential  person; 

(3)  The  national  average  wage  index 
for  1997  to  be  $27,426.00; 

(4)  The  Old-Age,  Survivors,  and 
Disability  Insiuance  (OASDI) 
contribution  and  benefit  base  to  be 
$72,600  for  remuneration  paid  in  1999 
and  self-employment  income  earned  in 
taxable  years  begiiming  in  1999; 

(5)  For  beneficiaries  under  age  65,  the 
monthly  exempt  amount  under  the 
Social  Seciuity  retirement  earnings  test 
for  taxable  yeara  ending  in  calendar  year 
1999  to  be  $800; 

(6)  The  dollar  amounts  ("bend 
points")  used  in  the  benefit  formula  for 
workers  who  become  eligible  for 
benefits  in  1999  to  be  $505  and  $3,043; 

(7)  The  dollar  amounts  ("bend 
points")  used  in  the  formula  for 
computing  maximum  family  benefits  for 
workers  who  become  eligible  for 
benefits  in  1999  to  be  $645,  $931,  and 
$1,214; 

(8)  The  amount  of  earnings  a  person 
must  have  to  be  credited  with  a  quarter 
of  coverage  in  1999  to  be  $740; 

(9)  The  "old-law"  contribution  and 
benefit  base  to  be  $53,700  for  1999; 

(10)  The  monthly  amount  of 
substantial  gainful  activity  applicable  to 
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statutorily  blind  individuals  in  1999  to 
be  SI  .110; 

(11)  The  domestic  worker  coverage 
threshold  to  be  $1,100  for  1999;  and 

(12)  The  OASDI  fund  ratio  to  be  171.2 
percent  for  1998. 

FOR  RIRTMER  arORMATION  CONTACT: 
Jeffrey  L.  Kunkel.  Office  of  the  Chief 
Actuary.  Social  Security 
Administntion,  6401  Security 
Boulevard,  Baltimore,  MD  21235.  (410) 
965-3013.  For  information  on  eligibility 
or  claiming  benefits,  call  1-800-772- 
1213.  A  summary  of  the  information  in 
this  announcement  is  available  in  a 
recorded  message  by  telephoning  (410) 
965-3053.  Information  relating  to  this 
announcement  is  also  available  on  the 
Internet.  The  address  is  http:// 
www.ssa.gov/OACT/0OLA/IntroJitml. 
SUPPLBe«TARV  MFORMATKM:  The 
Conmiissioner  is  required  by  the  Act  to 
publish  within  45  days  after  the  close  of 
the  third  calendar  quarter  of  1998  the 
benefit  increase  percentage  and  the 
revised  table  of  "special  minimum" 
benefits  (section  215(i)(2)(D)).  Also,  the 
Commissioner  is  required  to  publish  on 
or  before  Novembw  1  the  national 
average  wage  index  fat  1997  (secticm 
215(8)(1)(D)).  the  OASDI  fimd  ratio  for 

1998  (section  215(i)(2)(C)(ii)).  the 
OASDI  contribution  and  benefit  base  for 

1999  (section  230(a)).  the  amount  of 
earnings  required  to  be  credited  with  a 
quarter  of  coverage  in  1999  (section 
213(d)(2)).  the  monthly  exempt  amounts 
under  the  Social  Security  retirement 
earnings  test  for  1999  (section 
203(fH8)(A)),  the  formula  for  computing 
a  primary  insurance  amount  for  workers 
who  first  become  eligible  for  benefits  or 
die  in  1999  (section  215(a)(1)(D)),  and 
the  formula  for  computing  the 
maximum  amount  of  benefits  payable  to 
the  family  of  a  woricer  who  first 
becomes  eligible  for  old-age  benefits  or 
dies  in  1999  (section  203(a)(2)(C)). 


Coat-of-Uving] 

General.  The  cost-of-living  increase  is 
1.3  percent  for  benefits  under  titles  II 
and  XVI  of  the  Act 

Under  title  II.  OASDI  benefits  will 
increase  by  1.3  percent  beginning  with 
December  1998  benefits. 
(All  benefits  for  a  given  month  are 
normally  payable  in  the  following 
month.  However,  those  benefits  for 
December  1998  that  are  normally  paid 


on  the  third  of  the  following  month  will 
be  paid  on  December  31. 1998,  because 
January  3. 1999.  is  a  Simday.)  This 
increase  is  based  on  the  auUiority 
contained  in  section  2l5(i)  of  the  Act 
(42  U.S.C  415(i)). 

Under  title  XVI,  Federal  SSI  payment 
levels  will  also  increase  by  1.3  percmt 
efiective  for  payments  made  for  the 
month  of  January  1999  but  paid  on 
December  31. 1998.  This  is  baaed  on  the 
authority  contained  in  section  1617  of 
the  Act  (42  U.S.C.  1382f). 

Automatic  Benefit  Increase 
Computation.  Under  sectim  215(i)  of 
the  Act.  the  third  calendar  quarter  of 
1998  is  a  cost-of-living  computation 
quarter  for  all  the  purposes  of  the  Act 
the  Commissioner  is,  therefore, 
required  to  increase  benefits,  effective 
with  December  1998,  for  individuals 
entitled  under  section  227  or  228  of  the 
Act,  to  increase  primary  insurance 
amounts  of  all  other  individuals  entitled 
under  title  n  of  the  Act,  and  to  increase 
maximum  benefits  payable  to  a  family. 
For  December  1998.  the  benefit  increase 
is  the  percmtage  increase  in  the 
Consumer  Price  Index  for  Urban  Wage 
Earners  and  Clerical  Workers  from  the 
third  quarter  of  1997  througji  the  third 
quarter  of  1998. 

Section  215(i)(l)  of  the  Act  provides 
that  the  Consumer  Price  Index  for  a 
cost-of-living  cxnnputation  quarter  shall 
be  the  arithmetic  mean  of  this  index  for 
the  3  months  in  that  quarter.  The 
arit|imetic  mean  is  rounded,  if 
necessary,  to  the  nearest  0.1.  The 
Department  of  Labor's  Consumer  Price 
Index  for  Urban  Wage  Earners  and 
Clerical  Workers  for  each  month  in  the 
quartw  ending  September  30, 1997,  is: 
for  July  1997, 157.5;  for  August  1997, 
157.8;  and  for  September  1997. 158.3. 
The  arithmetic  mean  for  this  calendar 
quarter  is  157.9.  The  corresponding 
Consumer  Price  Index  for  mch  month  in 
the  quarter  ending  September  30, 1998, 
is:  for  July  1998. 159.8;  for  August  1998. 
160.0;  and  for  Septembw  1998. 160.2. 
The  arithmetic  mean  for  this  calendar 
quarter  is  160.0.  Thus,  because  the 
Consumer  Price  Index  for  the  calendar 
quarter  ending  September  30, 1998, 
exceeds  that  for  the  calendar  quarter 
ending  September  30, 1997  by  1.3 
percent,  a  cost-of-living  benefit  increase 
of  1.3  percent  is  effective  for  benefits 
under  title  n  of  the  Act  beginning 
December  1998. 


Title  n  Benefit  Amounts.  In 
accordance  with  section  2lS(i)  of  the 
Act.  in  the  case  of  insured  Mrcwkers  and 
family  members  for  vdiom  eligibifity  for 
benefits  (i.e.,  the  worker's  attainment  of 
age  62,  or  disatnlity  or  death  before  age 
62)  occurred  before  1999,  benefits  will 
increase  by  1.3  percent  beginning  with 
benefits  for  December  1998  whidi  are 
payable  in  January  1999.  In  the  case  of 
first  eligibiUty  after  1998,  the  1.3 
percent  increase  will  not  apply. 

For  eligilrility  alter  1978,  benefits  are 
generally  determined  by  a  benefit 
formula  provided  by  the  Social  Security 
Amendments  of  1977  (Pi^  L.  95-216), 
as  described  later  in  this  notice. 

For  eligibility  before  1979,  benefits 
are  determined  by  means  of  a  benefit 
table.  A  copy  of  this  table  may  be 
obtained  by  writing  to:  Social  Security 
Administratioo,  Office  of  Public 
Inquiries.  4100  Annex,  Baltimore,  MD 
21235.  The  table  is  also  available  on  the 
Internet  at  address  http://www.ssa.gov/ 
OACr/ProgData/tableFcmnJitml. 

Section  215(i)(2)(D)  of  the  Act 
requires  that,  whoa  the  Commissioner 
determines  an  automatic  increase  in 
Social  Security  benefits,  the 
Commissioner  shall  publish  in  the 
Federal  Regialw  a  revision  of  the  range 
of  the  primary  insurance  amounts  and 
corresponding  m^vitnnm  funily  benefits 
based  oa  the  dollar  amount  and  other 
provisions  described  in  section 
21S(a)(lHCKi).  These  benefiu  are 
referred  to  as  "special  minimum" 
benefits  and  are  payable  to  certain 
individuals  with  long  periods  of 
relatively  low  Bamings.  To  qualify  for 
such  benefits,  an  individual  must  have 
at  least  11  "years  of  coverage."  To  earn 
a  year  of  coverage  for  purposes  of  the 
special  minimum,  a  person  must  earn  at 
least  a  certain  proportiraa  (25  percent  for 
years  before  1991,  and  15  percent  for 
yean  after  1990)  of  the  "old-law" 
contribution  and  benefit  base.  In 
accordance  with  section  21S(a)(l)(CXi). 
the  table  below  shows  the  sevised  range 
of  primary  insurance  amounts  and 
corresponding  maximum  family  benefit 
amounts  after  the  1.3  percent  benefit 


Special  MiaimBB  Priniary 

nd  MaximwBi  Family 
I  Payable  far  Dec  1 


Number  of  years  of  coverage 


anoe  amount 


Maximum 


11 
12 
13 
14 
15 


$27.90 

56.10 

84.70 

112J0 

141.20 


$42.20 
84.80 
127.40 
169  JO 
212iX) 
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Number  oH  years  o(  coverage 


16 
17 
18 
19 
20 
21 
22 
23 
24 
25 
26 
27 
28 
29 
30 


Primary  insur- 

Maximum fam- 

ance  amounl 

ity  benefit 

169.60 

255.00 

196.00 

297.70 

226.40 

340.10 

254.70 

382.70 

283.W 

425.10 

311.70 

468.00 

339.80 

510.40 

368.40 

553.60 

396.80 

595  JO 

425.10 

638.00 

453.80 

681.40 

482.00 

723.70 

510.30 

766.10 

538.60 

806  JO 

567.00 

851.10 

Section  227  of  the  Act  provides  flat- 
rate  benefits  to  a  worker  who  became 
age  72  before  1969  and  was  not  insured 
under  the  usual  requirements,  and  to  his 
or  her  spouse  or  surviving  spouse. 
Section  228  of  the  Act  provides  similar 
benefits  at  age  72  for  certain  uninsured 
persons.  The  ciirrent  monthly  benefit 
amount  of  $203 . 1 0  for  an  in(U vidual 
under  sections  227  and  228  of  the  Act 
is  increased  by  1.3  percent  to  obtain  the 
new  amount  of  $205.70.  The  current 
monthly  benefit  amount  of  S101.50  for 
a  spouse  under  section  227  is  increased 
by  1.3  percent  to  $102.80. 

Title  XVI  Benefit  Amounts.  In 
accordance  with  section  1617  of  the  Act. 
Federal  SSI  benefit  amounts  for  the 
aged,  blind,  and  disabled  are  increased 
by  1.3  percent  effective  January  1999. 
For  1998,  the  monthly  benefit  amounts 
for  an  eligible  individual,  an  eligible 
individual  with  an  eligible  spouse,  and 
for  an  essential  person — $494,  $741,  and 
$247,  respectively — were  derived  from 
corresponding  yearly  unrounded 
Federal  SSI  benefit  amounts  of 
$5,932.89.  $8,898.33.  and  $2,973.24.  For 
1999,  these  yearly  unrounded  amounts 
are  increased  by  1.3  percent  to 
$6,010.02.  $9,014.01.  and  $3,011.89, 
respectively.  Each  of  these  resulting 
amounts  must  be  rounded,  when  not  a 
multiple  of  $12,  to  the  next  lower 
multiple  of  $12.  Accordingly,  the 
corresponding  annual  amounts, 
effective  for  1999,  are  $6,000.  $9,012, 
and  $3,000.  The  corresponding  monthly 
amounts  for  1999  are  determined  by 
dividing  the  yearly  amounts  by  12. 
giving  $500.  $751,  and  $250. 
respectively.  The  monthly  amount  is 
reduced  by  subtracting  monthly 
countable  income.  In  the  case  of  an 
eligible  individual  with  an  eligible 
spouse,  the  amount  payable  is  further 
divided  equally  between  the  two 
spouses. 

Fee  for  Services  Performed  as  a 
Representative  Payee.  Sections 


205(j)(4)(A)(i)  and  1631(a)(2)(D)(i)  of  the 
Act  permit  a  qualified  organization  to 
collect  from  an  individual  a  monthly  fee 
for  expenses  incurred  in  providing 
services  performed  as  such  individual's 
representative  payee.  Currently  the  fee 
is  limited  to  the  lesser  of  (1)  10  percent 
of  the  monthly  benefit  involved,  or  (2) 
$27  per  month  ($52  per  month  in  any 
case  in  which  the  individual  is  entitled 
to  disability  benefits  and  the 
Commissioner  has  determined  that 
payment  to  the  representative  payee 
would  serve  the  interest  of  the 
individual  because  the  individual  has 
an  alcoholism  or  drug  addiction 
condition  and  is  incapable  of  managing 
such  benefits).  The  dollar  fee  limits  are 
subject  to  increase  by  the  automatic 
cost-of-living  increase,  with  the 
resulting  amounts  rounded  to  the 
nearest  whole  dollar  amount.  Due  to  the 
rounding  provision,  the  current  $27 
amount  remains  the  same  for  1999. 
while  the  current  $52  amount  is 
increased  by  1.3  percent  to  $53  for  1999. 

National  Average  Wage  Index  fbr  1997 

General.  Under  various  provisions  of 
the  Act,  several  amounts  are  scheduled 
to  increase  automatically  for  1999  based 
on  the  annual  increase  in  the  national 
average  wage  index.  The  amounts  are  (1) 
the  OASDI  contribution  and  benefit 
base,  (2)  the  retirement  test  exempt 
amount  for  beneficiaries  under  age  65. 
(3)  the  dollar  amounts,  or  "bend 
points."  in  the  primary  insurance 
amount  and  maximum  family  benefit 
formulas.  (4)  the  amount  of  earnings 
required  for  a  woricer  to  be  credited  with 
a  quarter  of  coverage,  (S)  the  "old-law" 
contribution  and  benefit  base  (as 
determined  under  section  230  of  the  Act 
as  in  effect  before  the  1977 
amendments),  and  (6)  the  substantial 
gainful  activity  amount  applicable  to 
statutorily  blind  individuals.  Also, 
section  3121(x)  of  the  Internal  Revenue 
Code  requires  that  the  domestic 


employee  coverage  threshold  be  based 
on  changes  in  the  national  average  wage 
index. 

Computation.  The  determination  of 
the  national  average  wage  index  for 
calendar  year  1997  is  bc^ed  on  the  1996 
national  average  wage  index  of 
$25,913.90  announced  in  the  Federal 
Ra^ater  on  October  30, 1997  (62  FR  ^^ 
58762),  along  with  thejiercentage 
increase  in  average  waaevfrom  1996  to 
1997  measured  by  animal  wage  data 
tabulated  by  the  Social  Security 
Administration  (SSA).  The  wage  data 
tabulated  by  SSA  include  contributions 
to  deferred  compensation  plans,  as 
required  by  section  209(k)  of  the  Act. 
The  average  amoimts  of  wages 
calculated  directly  frx>m  these  data  were 
$24,859.17  and  $26,309.73  for  1996  and 
1997.  respectively.  To  determine  the 
national  average  wage  index  for  1997  at  . 
a  level  that  is  consistent  with  the 
national  average  wage  indexing  series 
for  1951  through  1977  (published 
December  29, 1978.  at  43  FR  61016).  the 
1996  national  average  wage  index  of 
$25,913.90  is  multiplied  by  the 
percentage  increase  in  average  wages 
from  1996  to  1997  (based  on  SSA- 
tabulated  wage  data)  as  follows  (with 
the  result  rounded  to  the  nearest  cent): 

Amount.  The  national  average  wage 
index  for  1997  is  $25,913.90  times 
$26,309.73  divided  by  $24,859.17. 
which  equals  $27,426.00.  Therefore,  the 
national  average  wage  index  for 
calendar  year  1997  is  determined  to  be 
$27,426.00. 

OASDI  Contribution  and  Benefit  Base 

General.  The  OASDI  contribution  and 
benefit  base  is  $72,600  for  remuneration 
paid  in  1999  and  self-employment 
income  earned  in  taxable  years 
beginning  in  1999. 

The  OASDI  contribution  and  benefit 
base  serves  two  purposes: 

(a)  It  is  the  maximum  annual  amount 
of  earnings  on  which  OASDI  taxes  are 
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paid.  The  OASDI  tax  rate  for 
remuneration  paid  in  1999  is  set  by 
statute  at  6.2  percent  for  employees  and 
employers,  each.  The  OASDI  tax  rate  for 
self-employment  income  earned  in 
taxable  years  beginning  in  1999  is  12.4 
percent.  (The  Hospital  Insurance  tax  is 
due  on  remuneration,  without 
limitation,  paid  in  1999.  at  the  rate  of 
1.45  percent  for  employees  and 
employers,  each,  and  on  self- 
employment  income  earned  in  taxable 
years  beginning  in  1999.  at  the  rate  of 
2.9  percent.) 

(b)  It  is  the  maximum  annual  amount 
used  in  determining  a  person's  OASDI 
benefits. 

Computation.  Section  230(b)  of  the 
Act  provides  the  formula  used  to 
determine  the  OASDI  contribution  and 
benefit  base.  Under  the  formula,  the 
base  for  1999  shall  be  equal  to  the  larger 
of  (1)  the  1994  base  of  $60,600 
multiplied  by  the  ratio  of  the  national 
average  wage  index  for  1997  to  that  for 
1992.  or  (2)  the  current  base  ($68,400). 
If  the  amount  so  determined  is  not  a 
multiple  of  $300.  it  shall  be  roimded  to 
the  nearest  multiple  of  $300. 

Amoubt  The  ratio  of  the  national 
average  wage  index  fbr  1997.  $27,426.00 
as  determined  above,  compared  to  that 
for  1992,  $22,935.42.  is  1.1957924. 
Multiplying  the  1994  OASDI 
contribution  and  benefit  base  amount  of 
$60,600  by  the  ratio  of  1.1957924 
produces  the  amount  of  $72,465.02 
which  must  then  be  rounded  to  $72,600. 
Because  $72,600  exceeds  the  ciuient 
base  amount  of  $68,400,  the  OASDI 
contributioo  and  benefit  base  is 
determined  to  be  $72,600  fcR- 1999. 

Ratiiemeat  Eantiiy  Test  Exaaapl 
Amounts 

General.  Social  Security  benefits  are 
withheld  when  a  bmeficiary  under  age 
70  has  A«ming«  in  excess  of  the 
retirement  earnings  test  exempt  amount. 
Since  1978.  higher  exempt  amounts 
have  applied  to  beneficiaries  aged  65 
through  69  compared  to  those  under  age 
65.  Formulas  for  determining  the 
monthly  exempt  amounts  are  provided 
in  section  203(f)(8)(B)  of  the  Act.  as 
amended  by  section  102  of  the  "Senior 
atizens'  Right  to  Work  Act  of  1996." 
title  I  of  Pub.  L.  104-121.  This 
amendment  set  the  annual  exempt 
amount  fbr  beneficiaries  aged  65 
through  69  to  $12,500  for  1996.  $13,500 
for  1997.  $14,500  for  1998.  $15,500  for 
1999,  $17,000  for  2000,  $25,000  for 
2001,  and  $30,000  for  2002.  The 
corresponding  monthly  exempt  amounts 
are  exactly  one-twelfth  of  the  annual 
amounts.  After  2002.  the  monthly 
exempt  amount  for  this  group  of 


beneficiaries  will  increase  under  the 
applicable  formula. 

For  beneficiaries  aged  65  through  69. 
$1  in  benefits  is  withheld  for  every  $3 
of  earnings  in  excess  of  the  annual 
exempt  amount.  For  beneficiaries  under 
age  65.  $1  in  benefits  is  withheld  for 
every  $2  of  earnings  in  excess  of  the 
annual  exempt  amount. 

Computation.  Under  the  formula 
appUcable  to  beneficiaries  imder  age  65. 
the  monthly  exempt  amount  for  1999 
shaU  be  the  larger  of  (1)  the  1994 
monthly  exempt  amount  multiplied  by 
the  ratio  of  the  national  average  wage 
index  for  1997  to  that  for  1992.  or  (2)  the 
1998  monthly  exempt  amoimt  ($760).  If 
the  amount  so  determined  is  not  a 
midtiple  of  $10,  it  shall  be  rounded  to 
the  nearest  multiple  of  $10. 

Exempt  Amoimt  for  Beneficiaries 
Under  Age  65.  The  ratio  of  the  national 
average  wage  index  for  1997. 
$27,426.00.  compared  to  that  for  1992. 
$22,935.42.  is  1.1957924.  MiUtiplying 
the  1994  retirement  earnings  test 
monthly  exempt  amount  of  $670  by  the 
ratio  1.1957924  produces  the  amount  of 
$801.18.  This  must  then  be  rounded  to 
$800.  Because  $800  is  larger  than  the 
corresponding  current  exempt  amount 
of  $760,  the  retirement  miming«  test 
monthly  exempt  amount  for 
beneficiaries  under  age  65  is  thus 
determined  to  be  $800  for  1999.  The 
corresponding  retirement  earnings  test 
annual  exempt  amount  for  these 
beneficiaries  is  $9,600. 

Compnting  Benefits  After  1978 

General.  The  Social  Security 
Amendments  of  1977  provided  a 
method  for  computing  benefits  wdiich 
generally  applies  when  a  woriLer  first 
becomes  eligible  for  benefits  after  1978. 
This  method  uses  the  worker's  "average 
indexed  monthly  earnings"  to  compute 
the  primary  insurance  amount  The 
computation  formula  is  adiusted 
automatically  each  year  to  reflect 
changes  in  general  wage  levels,  as 
measured  by  the  national  average  vnge 
index. 

A  woricw's  warnings  are  adjusted,  or 
"indexed,"  tH  reflect  the  change  in 
general  wage  levels  that  occurred  during 
the  worker's  years  of  emplo3fment  Such 
indexation  ensures  that  a  worker's 
future  benefits  reflect  the  general  rise  in 
the  standard  of  living  that  occurs  during 
his  or  her  woricing  lifetime.  A  certain 
number  of  years  of  warnings  are  needed 
to  compute  the  average  indexed 
monthly  warnings.  After  the  number  of 
years  is  determined,  those  years  with 
the  highest  indexed  wwmingg  are  choeen, 
the  indexed  w«rning«  are  summed,  and 
the  total  amount  is  divided  by  the  total 
number  of  months  in  those  years.  The 


resulting  average  amount  is  then 
rounded  down  to  the  next  lower  dollar 
amounL  The  result  is  the  average 
indexed  monthly  earnings. 

For  example,  to  compute  the  average 
indexed  monthly  earnings  for  a  worker 
attaining  age  62.  becoming  disabled 
before  age  62,  or  dying  before  attaining 
age  62.  in  1999.  the  national  average 
wage  index  for  1997,  $27,426.00,  is 
divided  by  the  national  average  wage 
index  for  eech  year  prior  to  1997  in 
which  the  worker  had  earnings.  The 
actual  wages  and  self-employment 
income,  as  defined  in  section  211(b)  of 
the  Act  and  credited  fbr  each  year,  is 
multipUed  by  the  corresponding  ratio  to 
obtain  the  worker's  indexed  earnings  for 
each  year  before  1997.  Any  earnings  in 
1997  or  later  are  considered  at  face 
value,  without  indexing.  The  average 
indexed  monthly  earnings  is  then 
computed  and  lued  to  determine  the 
worker's  primary  insurance  amount  for 
1999. 

Computing  the  Primary  Insurance 
Amount.  The  primary  insurance  amount 
is  the  sum  of  uiree  separate  percentages 
of  p<»tions  of  the  average  indexed 
monthly  earnings.  In  1979  (the  first  year 
the  formula  was  in  efiisct).  these 
portions  were  the  first  $180,  the  amount 
between  $180  and  SI  .085.  and  the 
amount  over  $1 .085.  The  dollar  amounts 
in  the  formula  which  govern  the 
portions  of  the  average  indexed  monthly 
warnings  are  frequently  referred  to  as  the 
"bend  points"  of  the  fmmula.  Thus,  the 
bend  points  for  1979  were  $180  and 
$1,085. 

The  bend  points  for  1999  are  obtained 
by  muhipl3fing  the  corresponding  1979 
bend-point  amounts  by  the  ratio 
between  the  national  average  wage 
index  for  1997.  $27,426.00.  and  for 
1977.  $9,779.44.  These  results  are  then 
rounded  to  the  nearest  dollar.  For  1999. 
the  ratio  is  2.8044551.  Multiplying  the 
1979  amounts  of  $180  and  $1,085  by 
2.8044551  produces  the  amounts  of 
$504.80  and  $3,042.83.  These  must  then 
be  rounded  to  $505  and  $3,043. 
Accordingly,  the  portions  of  the  average 
indexed  monthly  warnings  to  be  used  in 
1999  are  determined  to  be  the  first  $505. 
the  amount  betwreen  $505  and  $3,043, 
and  the  amount  over  $3,043. 

Consequently,  for  individuals  wdio 
first  become  eligible  for  old-age 
insurance  benefits  or  disability 
insurance  benefits  in  1999.  or  vrbo  die 
in  1999  before  herxwning  eUgjble  for 
benefits.  th«r  primary  insurance 
amount  will  be  the  sum  of: 

(a)  90  percent  of  the  first  $505  of  dwir 
average  indexed  monthly  waminyt.  plus 

(b)  32  peroBDt  of  their  average  mdexed 
monthly  *Tning»  over  $505  and 
throu^  M,043.  plus 
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(c)  15  percent  of  their  average  indexed 
monthly  earnings  over  $3,043. 

This  amount  is  then  rounded  to  the 
next  lower  multiple  of  $40  it  it  is  not 
already  a  multiple  of  $.10.  This  formula 
and  the  rounding  adjustment  described 
above  are  contained  in  section  215(a)  of 
the  Act  (42  U.S.C.  415(a)). 

Maximum  Benefits  Payable  to  a  Family 

General.  The  1977  amendments 
continued  the  long  established  policy  of 
limiting  the  total  monthly  benefits  that 
a  worker's  family  may  receive  based  on 
his  or  her  primary  insurance  amount. 
Those  amendments  also  continued  the 
then  existing  relationship  between 
maximum  family  benefits  and  primary 
insurance  amounts  but  did  change  the 
method  of  computing  the  maximum 
amount  of  benefits  that  may  be  paid  to 
a  worker's  family.  The  Social  Security 
Disability  Amendments  of  1980  (Pub.  L. 
96-265)  established  a  formula  for 
computing  the  maximum  benefits 
payaole  to  the  family  of  a  disabled 
worker.  This  formula  is  applied  to  the 
family  benefits  of  workers  who  first 
become  entitled  to  disability  insurance 
benefiU  after  June  30. 1980.  and  who 
first  become  eUgible  for  these  benefits 
alter  1978.  For  disabled  workers 
initially  entitled  to  disability  benefits 
before  July  1980.  or  whose  disability 
began  before  1979.  the  family  maximum 
payable  is  computed  the  same  as  the 
old-age  and  survivor  family  maximum. 

Computing  the  Old-Age  and  Survivor 
Family  Maximum.  The  formula  used  to 
compute  the  family  maximum  is  similar 
to  that  used  to  compute  the  primary 
insurance  amount.  It  involves 
computing  the  sum  of  four  separate 
percentages  of  portions  of  the  worker's 
primary  insurance  amount.  In  1979. 
these  portions  were  the  first  $230,  the 
amount  between  $230  and  $332.  the 
amount  between  $332  and  $433.  and  the 
amount  over  $433.  The  dollar  amounts 
in  the  formula  which  govern  the 
portions  of  the  primary  insurance 
amount  are  frequently  referred  to  as  the 
"bend  points"  of  the  family-maximum 
formula.  Thus,  the  bend  points  for  1979 
were  $230,  $332.  and  $433. 

The  bend  points  for  1999  are  obtained 
by  multiplying  the  corresponding  1979 
bend-point  amounts  by  the  ratio 
between  the  national  average  wage 
index  for  1997.  $27,426.00.  and  the 
average  for  1977.  $9,779.44.  This 
amount  is  then  rounded  to  the  nearest 
dollar.  For  1999.  the  ratio  is  2.8044551. 
Multiplying  the  amounts  of  $230.  $332. 
and  $433  by  2.8044551  produces  the 
amounU  of  $645.02.  $931.08.  and 
$1,214.33.  These  amounts  are  then 
rounded  to  $645.  $931.  and  $1,214. 
Accordingly,  the  portions  of  the  primary 


insurance  amounts  to  be  used  in  1999 
are  determined  to  be  the  first  $645,  the 
amount  between  $645  and  $931.  the 
amount  between  $931  and  $1,214.  and 
the  amount  over  $1,214. 

Consequently,  for  the  family  of  a 
worker  who  becomes  age  62  or  dies  in 
1999  before  age  62.  the  total  amount  of 
benefits  payable  to  them  mil  be 
computed  so  that  it  does  not  exceed: 

(a)  ISO  percent  of  the  first  $645  of  the 
worker's  primary  insurance  amount, 
plus 

(b)  272  percent  of  the  worker's 
primary  insurance  amount  over  $645 
through  $931.  plus 

(c)  134  percent  of  the  worker's 
primary  insurance  amount  over  $931 
through  $1,214,  plus 

(d)  175  percent  of  the  worker's 
primary  insurance  amount  over  $1,214. 

"This  amount  is  then  rounded  to  the 
next  lower  multiple  of  $.10  if  it  is  not 
already  a  multiple  of  $.10.  This  formula 
and  the  rounding  adjustment  described 
above  are  contained  in  section  203(a)  of 
the  Act  (42  U.S.C  403(a)). 

Quarter  of  Coverage  Amount 

General.  The  1999  amount  of  earnings 
required  for  a  quarter  of  coverage  is 
$740.  A  quarter  of  coverage  is  the  basic 
unit  for  determining  whether  a  worker 
is  insured  under  the  Social  Security 
program.  For  years  before  1978,  an 
individual  generally  was  credited  with 
a  quarter  of  coverage  for  each  quarter  in 
which  wages  of  $50  or  more  were  paid, 
or  an  individual  was  credited  with  4 
quarters  of  coverage  for  every  taxable 
year  in  which  $400  or  more  of  self- 
employment  income  was  earned. 
Beginning  in  1978.  wages  generally  are 
no  longer  reported  on  a  quarterly  basis; 
instead,  aimual  reports  are  made.  With 
the  change  to  aimual  reporting,  section 
3S2(b)  of  the  Social  Security 
Amendments  of  1977  amended  section 
213(d)  of  the  Act  to  provide  that  a 
quarter  of  coverage  would  be  credited 
for  each  $250  of  an  individual's  total 
wages  and  self-employment  income  for 
calendar  year  1978  (up  to  a  maximum 
of  4  quarters  of  coverage  for  the  year). 

Computation.  Under  the  presoibed 
formula,  the  quarter  of  coverage  amount 
for  1999  shall  be  equal  to  the  larger  of 
(1)  the  1978  amount  of  $250  multiplied 
by  the  ratio  of  the  national  average  wage 
index  for  1997  to  that  for  1976,  or  (2)  the 
current  amount  of  $700.  Section  213(d) 
further  provides  that  if  the  amount  so 
determined  is  not  a  multiple  of  $10,  it 
shall  be  roimded  to  the  nearest  multiple 
of $10. 

Quarter  of  Coverage  Amount.  The 
ratio  of  the  national  average  wage  index 
for  1997,  $27,426.00,  compared  to  that 
for  1976,  $9,226.48.  is  2.9725312. 


Multiplying  the  1978  quarter  of 
coverage  amoimt  of  $250  by  the  ratio  of 
2.9725312  produces  the  amount  of 
$743.13.  which  must  then  be  rounded  to 
$740.  Because  $740  exceeds  the  current 
amount  of  $700,  the  quarter  of  coverage 
amount  is  determined  to  be  $740  for 
1999. 

"Old-Law"  CootrOmtion  and  Benefit 
B« 


General.  The  1999  "old-law" 
contribution  and  benefit  base  is  $53,700. 
This  is  the  base  that  would  have  been 
effective  under  the  Act  without  the 
enactment  of  the  1977  amendments.  The 
base  is  computed  under  section  230(b) 
of  the  Act  as  it  read  prior  to  the  1977 
amendments. 

The  "old-law"  contribution  and 
benefit  base  is  used  by: 

(a)  the  Railroad  Retirement  program  to 
determine  certain  tax  liabilities  and  tier 
n  benefits  payable  under  that  program 
to  supplement  the  tier  I  payments  which 
correspond  to  basic  Social  Secnirity 
benefits, 

(b)  the  Pension  Benefit  Guaranty 
Corporation  to  determine  the  maximum 
amoimt  of  pension  guaranteed  under  the 
Employee  Retirement  Income  Security 
Act  (as  stated  in  section  230(d)  of  the 
Social  ^curity  Act), 

(c)  Social  Security  to  determine  a  year 
of  coverage  in  computing  the  special 
minimum  benefit,  as  described  earlier, 
and 

(d)  Social  Security  to  determine  a  year 
of  coverage  (acquired  whenever 
earnings  equal  or  exceed  25  percent  of 
the  "old-law"  base  for  this  purpose 
only)  in  computing  benefits  for  persons 
who  are  also  eligible  to  receive  pensions 
based  on  employment  not  covered 
under  section  210  of  the  Act. 

Computation.  The  base  is  computed 
using  the  automatic  adjustment  formula 
in  section  230(b)  of  the  Act  as  it  read 
prior  to  the  enactment  of  the  1977 
amendments,  but  with  the  revised 
indexing  formula  introduced  by  section 
321(g)  of  the  "Social  Security 
Independence  and  Program 
Improvements  Act  of  1994."  Under  the 
formula,  the  "old-law"  contribution  and 
benefit  base  shall  be  the  larger  of  (1)  the 
1994  "old-law"  base  ($45,000) 
multiplied  by  the  ratio  of  the  national 
average  wage  index  for  1997  to  that  for 
1992.  or  (2)  the  current  "old-law"  base 
($50,700).  If  the  amount  so  determined 
is  not  a  multiple  of  $300,  it  shall  be 
rounded  to  the  nearest  multiple  of  $300. 

Amount.  The  ratio  of  the  national 
average  wage  index  for  1997, 
$27,426.00,  compared  to  that  for  1992, 
$22,935.42,  is  1.1957924.  Multiplying 
the  1994  "old-law"  contribution  and        / 
bmefit  base  amount  of  $45,000  by  the 
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ratio  of  1.1957924  produces  the  amount 
of  $53,810.66  which  must  then  be 
rounded  to  $53,700.  Because  $53,700 
exceeds  the  current  amount  of  $50,700. 
the  "old-law"  contribution  and  benefit 
base  is  determined  to  be  $53,700  for 
1999. 

Substantial  Gainful  Activity  Amount 
for  Blind  Individiials 

General.  A  finding  of  disability  under 
titles  n  and  XVI  of  the  Act  requires  that 
a  person  be  unable  to  engage  in 
substantial  gainful  activity  (SGA). 
Under  current  regulations,  a  person  who 
is  not  statutorily  blind  and  who  is 
earning  more  than  $500  a  month  (net  of 
impairment-related  woii^  expenses)  is 
ordinarily  considered  to  be  engaging  in 
SGA.  Section  223(d)(4)(A)  of  the  Act 
specifies  a  higher  SGA  amount  for 
statutorily  blind  individuals.  This 
higher  SGA  amount  increases  in 
accordance  with  increases  in  the 
national  average  wage  index. 

Computation.  The  monthly  SGA 
amount  for  statutorily  blind  individuals 
for  1999  shall  be  the  larger  of  (1)  such 
amount  for  1994  multiplied  by  the  ratio 
of  the  national  average  wage  index  for 
1997  to  that  for  1992,  or  (2)  such 
amount  for  1998.  If  the  amount  so 
determined  is  not  a  multiple  of  $10,  it 
shall  be  rounded  to  the  nearest  multiple 
of  $10. 

SGA  Amount  for  Statutorily  Blind 
Individuals.  The  ratio  of  the  national 
average  wage  index  for  1997, 
$27,426.00.  compared  to  that  for  1992. 
$22,935.42.  is  1.1957924.  Multiplying 
the  1994  monthly  SGA  amount  for 
statutorily  blind  individuals  of  $930  by 
the  ratio  of  1.1957924  produces  the 
amoimt  of  $1,112.09.  This  must  then  be 
rounded  to  $1,110.  Because  $1,110  is 
larger  than  the  current  amount  of 
$1,050.  the  monthly  SGA  amount  for 
statutorily  blind  individuals  is 
determined  to  be  $1,110  for  1999. 

Domestic  Employee  Coverage 
Threshold 

General.  Section  2  of  the  "Social 
Security  Domestic  Employment  Reform 
Act  of  1994"  (Pub.  L.  103-387) 
increased  the  threshold  for  coverage  of 
a  domestic  employee's  wages  paid  per 
employer  from  $50  per  calendar  quarter 
to  $1,000  in  calendar  year  1994.  'The 
statute  holds  the  coverage  threshold  at 
the  $1,000  level  for  1995  and  then 
increases  the  threshold  in  $1(X) 
increments  for  years  after  1995.  The 
formula  for  increasing  the  threshold  is 
provided  in  section  3121(x)  of  the 
Internal  Revenue  Code. 

Computation.  Under  the  formula,  the 
domestic  employee  coverage  threshold 
amount  for  1999  shall  be  equal  to  the 


1995  amount  of  $1,000  multiplied  by 
the  ratio  of  the  national  average  wage 
index  for  1997  to  that  for  1993.  If  the 
amount  so  determined  is  not  a  multiple 
of  $100.  it  shall  be  rounded  to  the  next 
lower  multiple  of  $100. 

Domestic  Employee  Coverage 
Threshold  Amount.  The  ratio  of  the 
national  average  wage  index  for  1997. 
$27,426.00.  compareid  to  that  for  1993. 
$23,132.67.  is  1.1855960.  Multiplying 
the  1995  domestic  employee  coverage 
threshold  amount  of  $1,000  by  the  ratio 
of  1.1855960  produces  the  amount  of 
$1,185.60.  which  must  then  be  rounded 
to  $1,100.  Accordingly,  the  domestic 
employee  coverage  threshold  amount  is 
determined  to  be  $1,100  for  1999. 

OASDI  Fund  Ratio 

General.  In  addition  to  providing  an 
aimual  automatic  cost-of-living  increase 
in  OASDI  benefits,  section  215(i)  of  the 
Act  also  includes  a  "stabilizer" 
provision  that  can  limit  such  benefit 
increase  under  certain  circimistanoes.  If 
the  combined  assets  of  the  OASI  and  DI 
Trust  Funds,  as  a  percentage  of  annual 
expenditures,  are  below  a  specified 
threshold,  the  automatic  benefit 
increase  is  equal  to  the  lesser  of  (1)  the 
increase  in  the  national  average  wage 
index  or  (2)  the  increase  in  prices.  The 
threshold  specified  for  the  OASDI  fund 
ratio  is  20.0  percent  for  benefit  increases 
for  December  of  1989  and  later.  The  law 
also  provides  for  subsequent  "catch-up" 
benefit  increases  for  beneficiaries  whose 
previous  benefit  iiuaeases  were  afiected 
by  this  provision.  "Catdi-up"  benefit 
increases  can  occur  only  when  trust 
fund  assets  exceed  32.0  percent  of 
annual  expenditures. 

Computation.  Section  215(i)  specifies 
the  computation  and  applicatirai  of  the 
OASDI  hmd  ratio.  The  OASDI  fund 
ratio  for  1998  is  the  ratio  of  (1)  the 
combined  assets  of  the  OASI  and  DI 
Trust  Funds  at  the  begiiming  of  1998  to 
(2)  the  estimated  expenditures  of  the 
OASI  and  DI  Trust  Funds  during  1998. 
excluding  transfer  payments  between 
the  OASI  and  DI  Trust  Funds,  and 
reducing  any  transfers  to  the  Railroad 
Retirement  Account  by  any  transfers 
from  that  account  into  either  trust  fund. 

Ratio.  The  combined  assets  of  the 
OASI  and  DI  Trust  Funds  at  the 
begiiming  of  1998  equaled  $655,510 
milUon.  and  the  expenditures  are 
estimated  to  be  $382,871  million.  Thus, 
the  OASDI  fund  ratio  for  1998  is  171.2 
percent,  which  exceeds  the  applicable 
threshold  of  20.0  percent.  Therefore,  the 
stabilizer  provision  does  not  affect  the 
benefit  increase  for  December  1998. 
Although  the  OASDI  fund  ratio  exceeds 
the  32.0-percent  threshold  for  potential 
"catch-up"  benefit  increases,  no  past 


benefit  increase  has  been  reduced  under 
the  stabilizer  provisirai.  Thus,  no 
"catch-up"  bmefit  increase  is  required. 

(Catalog  of  Federal  Domestic  Assistance: 
Program  No*.  96.001  Social  Security- 
Disatnlity  Insurance:  96.002  Social  Sacurity- 
Rstirament  Insuramse;  96.003  Social  Security- 
Special  Benefits  far  Panons  Aged  72  and 
Oven  96.004  Social  Security-Suivivon 
Insurance;  96.006  Supplemental  Security 
Income.) 
Dated:  October  21. 1996. 


I S.  ApM, 
Conunissioner,  Social  Security 
Administration. 
(FR  Doc  9»-28988  Filed  10-29-98:  8:45  am] 
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DEPARTMENT  OF  TRANSPORT ATKM 
Offloe  of  ttie  I 


Repotti,  Focnw  end  ReoofdkeepInQ 
HeQuirwiienti;  Agency  tnfonnitfon 
Collection  Activity  Under  OMB  Review 

AOaiCY:  Office  of  the  Secretary.  DOT. 
action:  Notice. 


r:  In  compliance  with  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C  3501  et  seq.),  this  notice 
announces  that  the  Infbrmatian 
CollecticMi  Request  (ICR)  abstracted 
below  has  been  forwarded  to  the  Office 
of  Management  and  Budget  (OMB)  for 
review  and  comment.  The  ICRs  describe 
the  nature  of  the  information  collecti(ms 
and  their  expected  burden.  The  Federal 
y^igpator  Notice  With  a  60^y  comment 
period  soUciting  comments  on  the 
following  information  collection  was 
published  on  May  26. 1998  (63  FR 
28548-28549). 

DATES:  Comments  must  be  submitted  on 
or  before  November  30.  1996. 
FOR  FURTfCR  effOMIATION  OONTACT:  Ms. 
Marian  Lee,  Offioe-of  Motor  Carrier 
Information  Analysis.  (202)  358-7051. 
Federal  Highway  Administration. 
Department  of  Transportation.  400 
Seventh  Street.  SW..  Washington.  DC 
20590.  Office  hours  are  frt>m  7:45  a.m.   ~ 
to  4:15  p.m..  e.t..  Monday  through 
Friday,  except  Federal  holidays. 
SUPPLEMENTARY  MFORMATION: 

Federal  Highway  Administration 

Title:  Financial  Responsibility. 
Truddng  and  Freight  Forwarding. 

OMB  Numba-:  2125-0570. 

Type  of  Request:  Extension  of  a 
cuirently  approved  collection. 

Affected  Public:  Motor  carriers,  freight 
forwarders,  and  brokers. 

Abstract:  The  Secretary  of 
Transportation  is  authorized  to  register 
for-hire  motor  carriers  of  regulated 
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conunodities  under  the  provisioiu  of  49 
U.S.C  13902.  surface  freight  forwarders 
imder  the  provisions  of  49  U.S.C  13903. 
and  property  brokers  under  the 
provisions  of  49  U.S.C.  13904.  These 
persons  may  conduct  transportation 
services  only  if  they  are  registered 
pursuant  to  49  U.S.C  13901.  The 
Secretary  has  delegated  authority 
pertaining  to  these  registrations  to  the 
FHWA.  Registration  remains  valid  only 
as  long  as  the  transportation  entities 
maintain,  on  file  with  the  FHWA. 
evidence  of  the  required  levels  of 
insurance  coverage  pursuant  to  49 
U.S.C  13906.  Regulations  governing 
financial  responsibility  requirements  are 
found  at  49  CFR  part  387.  Forms  BMC- 
91,  91x  and  82  provide  evidence  of  the 
required  coverage  for  bodily  injury  and 
property  damage  (BUkPD)  liability. 
Forms  BMC-34  and  83  establish 
compliance  with  cargo  liability 
requirements.  Forms  BMC-84  and  85 
are  filed  by  brokers  to  comply  with  the 
requirement  for  a  $10,000  surety  bond 
or  trust  fund  agreement.  Forms  BMC- 
35.  36.  and  85  cancel  prior  filings. 
Forms  BMC-90  and  32  are 
endorsements  which  must  be  attached 
to  BI&PD  and  cargo  insurance  policies, 
respectively,  but  are  not  filed  with  the 
FHWA.  Motor  carriers  can  also  apply  to 
self-insure  BI&PD  and/or  cargo  liability 
in  lieu  of  filing  certificates  of  insurance 
or  surety  bonds  with  the  FHWA.  Form 
BMC-40  is  the  application  used  to 
apply  for  self-insurance  authority. 

Estimated  Total  Annual  Burden:  The 
estimated  total  aimual  burden  is  200 
hours  for  the  BMG-40  based  on  5  filings 
per  year.  The  estimated  total  annual 
burden  for  all  of  the  other  forms  is 
30.000  hoiu?  based  on  180,000  filings 
per  year. 

AOONCSSft:  Send  coiQments.  within  30 
days,  to  the  Office  of  Information  and 
Regulatory  AfEairs.  Office  of 
Management  and  Budget.  725-1 7th 
Street.  NW..  Washington.  DC  20503. 
Attention  DOT  Desk  Officer.  Comments 
are  invited  on:  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  Department,  including 
whether  the  information  will  have 
practical  utility;  the  acctu«cy  of  the 
Department's  estimate  of  the  burden  of 
the  proposed  information  collection; 
ways  to  enhance  the  quahty,  utility  and 
clarity  of  the  information  to  be 
collected;  and  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 


A  comment  to  OMB  is  best  assured  of 
having  iu  full  effect  if  OMB  receives  it 
within  30  days  of  publication. 

Issued  in  Washington,  DC.  on  October  26. 

Vanastar  M.  WilUaaas. 

Cfsorance  Officer,  United  States  Department 
of  Transportation. 

[FR  Doc  9a-29122  Filed  10-29-08;  8:45  ami 


DEPARTMENT  OF  TRANSPORTATION 

Onioejof  the  Secretary 

Reporle,  Forme  and  Recordkeeping 
Re(|ulrMnenta 

AGENCY:  Office  of  the  Secretary.  DOT. 
action:  Notice. 

summary:  This  notice  lists  those  forms, 
reports,  and  recordkeeping  requirements 
imposed  upon  the  public  which  were 
transmitted  by  the  Department  of 
Transportation  to  the  Office  of 
Management  and  Budget  (C^fB)  for  its 
approval  in  accordance  with  the 
requirements  of  the  Paperworif 
Reduction  Act  of  1995  (44  U.S.C 
Chapter  35).  Section  3507  of  Title  44  of 
the  United  States  Code,  requires  that 
agencies  prepare  a  notice  for  publication 
in  the  Federal  Kesislar.  listing 


information  collection  request 
submitted  to  OMB  for  approval  or 
renewal  under  that  Act.  OMB  reviews 
and  approves  agency  submissions  in 
accordance  with  criteria  set  forth  in  that 
Act.  In  carrying  out  its  responsibilities. 
OMB  also  considera  public  comments 
on  the  proposed  forms  and  the  reporting 
and  recordkeeping  requirements.  OMB 
approval  of  an  information  collection 
requirement  must  be  renewed  at  least 
once  every  three  3rean. 

The  Federal  Sagisler  Notice  with  a 
60-day  comment  period  soliciting 
comments  on  the  information 
collection's  described  below  was 
published  on  August  19.  1996  (63  FR 
44503-44505).  The  ICR's  are:  1.  Claims 
Under  The  Oil  Pollution  Act  of  1990;  2. 
Security  Zones.  Regulated  Navigation 
Areas,  and  Safety  Zones;  3.  Advance 
Notice  and  Adequacy  Certification  for 
Reception  Facilities;  4.  Commercial 
Fishing  Vessel  Regulations;  5. 
Equivalent  and  Approved  Equipment;  6. 
Marine  Portable  Tanks  (MPTs); 
Alteration  Non-specification  Portable 
Tanks;  Approval;  7.  Plan  Approval  and 
Records  For  Vessels  Carrying  Oil  in 
Bulk;  8.  Application  For  A  Permit  To 
Transport  Municipal  or  Commercial 
Waste;  and  9.  State  Access  To  The  Oil 
Spill  Liability  Trust  Fund  For  Removal 


Costs  Under  The  Oil  Pollution  Act  of 

1990. 

DATES:  Comments  on  this  notice  must  be 

received  on  or  before  November  30. 

1998. 

FOR  FURTHER  INFORMATION  CONTACT:  For 

copies  of  these  dociunents.  contact 

Bartiara  Davis.  Office  of  Information 

Management.  202-267-2326. 

SUPPLEMENTARY  INFORMATION: 

U.  S.  Coast  Gnard 

1 .  Title:  Claims  Under  the  Oil 
Pollution  Act  of  1990. 

OMB  Control  Number.  2115-0596. 

Type  of  Request:  Extension  of  a 
currently  approved  collection. 

Forms:  N/A. 

Affected  Public:  Claimants  and 
responsible  parties  of  oil  spills. 

Abstract:  The  information  collected 
will  be  used  to  determine  if  claims 
submitted  to  the  Oil  Spill  Liability  Trust 
Fund  are  compensable  and  where 
compensable,  ensure  that  the  correct 
amount  of  reimbursement  for  damages 
are  made  from  the  Fund. 

Need:  Coast  Guard  %vill  ensure  that 
fair  and  reasonable  payments  are  made 
to  claimants  and  will  protect  the  interest 
of  the  Federal  Government.  Claims  that 
are  submitted  must  be  fully 
substantiated  and  the  prooMlures  for 
advertising  and  presentation  of  claims 
must  be  followed  as  directed  by  OPA  90 
(33  U.S.C  2713  and  2714). 

Burden  Estimate:  The  estimated 
burden  is  10.163  houra  annually. 

2.  Title:  Security  Zones.  Regulated 
Navigation  Areas,  and  Safety  Zones. 

Oh4B  Control  Number:  2115-0076. 

Type  Request:  Extension  of  a 
currently  approved  collection. 

Formls):  N/A. 

Affected  Public:  States.  Local 
Government  Agencies,  Vessels  and 
facilities. 

Abstract:  The  information  for  this 
report  is  only  collected  when  a  security 
zone,  regulated  navigation  area  or  safety 
zone  is  requested.  The  information 
collected  %vill  be  used  to  assess  the  need 
to  establish  a  security  zone,  safety  zone 
or  regulated  navigation  area. 

Need:  33  CFR.  parts  6  and  165  gives 
the  Coast  Guard  Captain  of  the  Port 
(COTP).  the  authority  to  designate 
seciuity  zones  in  the  U.S.  for  a  period 
of  time  he  deems  necessary  to  prevent 
damage  or  injury.  33  U.S.C.  1223 
authorized  the  Coast  Guard  to  prescribe 
regulations  to  control  vessel  traffic  in 
areas  which  are  determined  to  be 
hazardous  due  to  conditions  of  reduced 
visibility,  adverse  weather  or  vessel 
congestion.  33  U.S.C.  1225  authorized 
the  Coast  Guard  to  establish  regulations 
to  allow  the  designation  of  safety  zones 
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where  access  is  limited  to  authorized 
persons,  vehicles,  or  vessels  to  protect 
the  public  bom  hazardous  situations. 

Burden:  The  estimated  burden  is  394 
hours  annually. 

3.  Title:  Advance  Notice  and 
Adequacy  Certification  for  Reception 
Facilities. 

OMB  Control  Number.  2115-0543. 
(2115-0554  Advance  Notice  of  Need  for 
Reception  Facilities,  is  combined  into 
this  collection). 

Type  Request:  Extension  of  a 
currently  approved  collection. 

Form(s):  CG-5401.  CG-5401A.  CG- 
5401B.  and  CG-5401C 

Affected  Public:  Reception  Facility 
Owners  and  Operators  of  Ports  and 
Terminals. 

Abstract:  Persons  in  charge  of  ports 
and  termiiuds  will  submit  information 
necessary  for  the  Coast  Guard  to 
determine  whether  their  reception 
facility  is  adequate.  Ships  in  need  of  a 
reception  facility  will  be  required  to 
give  a  24  hour  notice. 

Need:  33  U.S.C  1905  gives  Coast 
Guard  the  authority  to  certify  the 
adequacy  of  reception  facilities  at  ports 
and  terminals.  Reception  facilities  are 
needed  to  receive  wastes  which  ships 
may  not  discharge  at  sea.  Under  these 
regulations,  there  are  discharge 
limitations  for  oil  and  oily  wastes, 
noxious  liqmd  substances,  plastics  and 
other  garbage. 

Burden:  The  burden  estimate  is  175.5 
houre  annually. 

4.  Title:  Commercial  Fishing  Industry 
Vessel  Safety  Regulations. 

OA£B  Control  Number  2115-0582. 

Type  Request:  Extension  of  a 
currently  approved  collection. 

Formls):  N/A. 

Affected  Public:  Underwriters  of 
Insurance  Co.,  Owners,  Agents  and 
Individuals-in-charge  of  commercial 
fishing  vessels. 

Abstract:  The  reporting  requirements 
for  this  information  collection  are 
intended  to  improve  safety  on  board 
commercial  filling  industry  vessels. 
The  requirements  apply  to  all 
commercial  fishing  vessels  and  seamen 
on  such  vessels.  T^e  information 
collections  require:  (a)  The  posting  of  a 
placard  to  inform  individuals  on  board 
of  their  duties,  (b)  that  new  fish 
processing  vessels  meet  all  classification 
and  survey  requirements  of  the 
American  Bureau  of  Shipping,  (c)  that 
stability  information  for  each  vessel  in 
detail  be  submitted,  (d)  marking  of 
lifesaving  equipment,  (e)  that  letters  of 
acceptance  for  instructors  and  the 
cotu'se  curriculum  being  proposed  to 
ensure  that  the  instructors  and  the 
course  being  taught  meet  minimum 


standards  and  (f)  that  letters  approving 
exemptions  are  being  proposed  to 
ensiu«  that  the  master  and  individual  in 
charge  knew  that  the  vessel  is  exempted 
from  particular  regulations. 

Need:  Under  the  authority  of  46 
U.S.C.  6104,  the  U.S.  Coast  Guard  has 
developed  regulations  in  which  to 
reduce  the  unacceptably  high  level  of 
fatalities  and  acddents  in  the 
commercial  fishing  industry.  The 
regulations  will  also  act  as  means  of 
verifying  compliance  and  to  enhance 
safe  operation  of  fishing  vessels. 

Burden  Estimate:  The  estimated 
biirden  is  79,670  hours  annually. 

5.  Title:  33  CFR  140.15  Equivalents 
and  Approved  Equipment. 

OMB  Control  Number  2115-0553. 

Type  Request:  Extension  of  a 
currently  approved  collection. 

Formls):  N/A. 

Affected  Public:  Owner  and/or 
operators  of  Outer  Continental  Shelf 
(OCS)  facilities. 

Abstract:  This  collection  of 
information  is  necessary  to  implement 
the  Best  Available  and  Safest 
Technology  concept  of  Section  21  of  the 
Outer  Continental  Shelf  (OCS)  Act. 

Need:  The  information  is  used  by  the 
Coast  Guard  for  comparison  with 
existing  standards  or  procedures  to 
ensure  that  at  least  an  equivalent  level 
of  safety  is  maintained  as  provided  for 
in  the  regulations. 

Burden  Estimate:  The  estimated  hour 
burden  is  100  hours  annually. 

6.  Title:  Marine  Portable  Tanks 
(MPT's):  Alteration  Non-Specification 
Portable  Tanks;  Approval. 

OMB  Control  Number  2115-0585. 

Type  request:  Extension  of  a  oirrently 
approved  collection. 

Formls):  N/A. 

Affected  Public:  Respondents:  Owners 
of  MPT's. 

Abstract:  The  information  collected 
under  46  CFR  subpart  98.33-1  specifies 
that  the  Commandant  of  the  Coast 
Guard  may  approve  the  design  of 
portable  tanks  for  the  transport  of 
certain  Grade  E  combustible  liquids  and 
other  low  hazard  materials  when  the 
tanks  do  not  meet  a  DOT  design 
standard. 

Need:  Approval  of  the  Coast  Guard  for 
alterations  to  MPT's  ensures  that  the 
altered  tank  retains  the  level  of  safety  to 
which  it  was  originally  designed.  In 
addition,  rules  that  allow  the  approval 
of  non-specification  portable  tanks 
assure  that  innovation  and  new  designs 
are  not  frustrated  by  the  regulation. 

Burden  Estimate:  The  estimated 
burden  is  53  houra  annually. 

7.  Title:  Plan  Approval  and  Records 
For  Vessels  Carrying  Oil  In  Bulk. 


OMB  Control  Number:  2115-0503 
(2115-0520 — Plan  Approval  and 
Records  for  Existing  Tank  Vessels  of 
20.000  to  40.000  Deadvreight  Tons 
Carrying  Oil  in  Bulk  and  2115-0106— 
Plan  Approval  and  Records  for  Foreign 
Vessels  Carrying  Oil  in  Bulk,  are 
combined  into  this  collection.) 

Type  Request:  Revision  of  a  currently 
approved  collectimi. 

Formls):  N/A. 

Affected  Public:  Owners  and 
operatore  of  vessels  carrying  oil  in  bulk. 

Abstract:  Title  46  U.S.C.  3703 
provides  the  Coast  Guard  with  general 
authority  to  regulate  the  design, 
construction,  alteration,  repair, 
maintenance,  operation  and  equipping 
of  vessels  carrying  oil  in  bulk. 

Need:  The  purpose  of  the  collection  is 
to  provide  sufficient  information  to  the 
Coast  Guard  to  determine  that  a  vessel 
complies  with  the  minimum  mandated 
standards  as  promulgated  by 
regulations. 

Burden  Estimate:  The  estimated 
burden  is  315  hours  annually. 

8.  Title:  Application  For  A  Permit  To 
Transport  Municipal  or  Commercial 
Waste. 

OMB  Control  Numba-:  2115-0579. 

Type  Request:  Extension  of  a 
currently  approved  collection. 

Formls):  N/A. 

Affected  Public:  Ownere  or  Operators 
of  Municipal  and  Commercial  Vessels 
transporting  waste. 

Abstract:  The  information  collected 
under  this  repoTt  provides  the  basis  for 
issuing  or  denying  a  permit  for  the 
transportation  of  municipal  or 
commercial  waste  in  the  coastal  waters 
of  the  United  States. 

Need:  In  accordance  with  33  U.S.C 
2601.  the  U.S.  Coast  Guard  issued 
regulations  requiring  ownere  or 
operations  of  vessels  to  apply  for  a 
permit  to  transport  municipal  or 
commercial  waste  in  the  United  States 
and  to  display  an  identification  number 
or  other  markings  on  their  vessels. 

Burden  Estimate:  The  estimated 
burden  is  376  houra  annually. 

9.  Title:  Sute  Access  To  The  Oil  Spill 
Liability  Trust  Fund  For  Removal  Costs 
Under  The  Oil  Pollution  Act  of  1990. 

OMB  Control  Number  2115-0597. 

Type  Request:  Extension  of  a 
currently  approved  collection. 

Formls):  hf/A. 

Affected  Public:  SUte  Governments. 

Abstract:  The  information  provided 
by  the  State  to  the  Coast  Guard  National 
Pollution  Funds  Center  will  be  used  to 
determine  whether  expenditvires 
submitted  by  the  state  to  the  Fund  are 
compensable  and,  where  compensable, 
ensure  that  the  correct  amoimt  of 
funding  is  made  from  the  Fund. 
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Need:  Under  the  authority  of  33 
U.S.C  2712.  Coast  Guard  has 
promulgated  regulations  detailing  the 
manner  in  whidi  to  obligate  the  Oil 
Spill  Liability  Trust  Fund  (or  the  Fund). 
In  order  to  ensure  £ur  and  reasonable 
payments  to  States  and  to  protect  the 
interests  of  the  Federal  Government,  all 
expenditures  submitted  by  a  state  must 
be  fully  substantiated  and  the 
procedures  for  presentation  of  those 
expenditures  to  the  Fund  must  be 
followed. 

Burden:  The  estimated  burden  in  3 
hours  annually. 

Addresses:  Written  comments  on  the 
DOT  information  collection  request 
should  be  forwarded,  within  30  days  of 
publication,  to  OfBce  of  Information  and 
Regulatory  Afhirs,  Office  of 
Management  and  Budget,  New 
Executive  OfBce  Building,  Room  10102, 
Washington.  DC  20503,  ATTN:  USCG 
Desk  Officer.  If  you  anticipate 
submitting  substantive  comments,  but 
find  that  more  than  10  days  from  the 
date  of  publication  are  needed  to 
prepare  them,  please  notify  the  OMB 
official  of  yont  intent  immediately. 

Cottunents  are  invited  on:  WheUier 
the  proposed  collections  of  information 
are  necessary  for  the  proper 
performance  of  the  functions  of  the 
Department,  including  whether  the 
information  will  have  practical  utility; 
the  accuracy  of  the  Department's 
estimate  of  the  burden  of  the  proposed 
information  collections:  ways  to 
enhance  the  quality,  utility  and  clarity 
of  the  information  to  be  collected:  and 
ways  to  minimiaaw  the  btirden  of  the 
collection  of  infonnation  on 
respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 

A  comment  to  OMB  is  best  assured  of 
having  its  full  effect  if  OMB  receives  it 
within  30  days  of  publication. 

Issued  in  Wuhington,  DC,  on  October  16, 

1  vUO< 

VmiiiIm  M.  WtliiaiM. 

Clearance  Officer,  United  States  Department 
of  Transportation. 
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DEPARTMENT  OF  TRANSPORTATION 

Fadarai  Aviation  Admlnlatratlon 

Approval  of  Nolaa  Compattbillty 
PvoQrani,  IndtanapoHa  Intantattonal 
Airport,  hNianapoila,  Indiana 

AOCNCY:  Federal  Aviation 
Administration,  DOT. 
ACnON:  Notice. 


SUMMARY:  The  Federal  Aviation 
Administration  (FAA)  announces  its 
findings  on  the  noise  compatibility 
program  submitted  by  the  Indianapolis 
Airport  Authority  under  the  provisions 
of  Title  I  of  the  Aviation  Safety  and 
Noise  Abatement  Act  of  1979  (Pub.  L. 
96-193)  and  14  CFR  part  150.  These 
findings  are  made  in  recognition  of  the 
description  of  Federal  and  nonfederal 
resp<nsibilities  in  Senate  Report  No. 
96-52  (1980).  On  April  15. 1998.  the 
FAA  determined  that  the  noise  exposure 
maps  submitted  by  the  Indianapolis 
Airport  Authority  under  part  150  were 
in  compliance  with  applicable 
requirements.  On  October  9. 1998,  the 
Associate  Administrator  for  Airports 
approved  the  Indianapolis  International 
Airport  noise  compatibility  program. 
Thirty-eight  of  for^-eight  of  the 
recommendations  of  the  program  were 
wholly  or  partially  approved,  two  were 
withdrawn,  three  %vere  disapproved  for 
purposes  of  part  150,  and  five 
recommendations  reqiiired  no  FAA 
action. 

EFFECnvc  DATE:  The  effective  date  of  the 
FAA's  approval  of  the  Indianapolis 
International  Airport  noise 
compatibility  program  is  October  9. 
1998. 

MFOnHATION  OONTACT: 
Prescott  C.  Snyder,  Airport 
Environmental  Program  Manager,  2300 
East  Devon  Avenue,  Des  Plaines.  Illinois 
60018.  Telephone  Nimiber  (847)  294- 
7538/FAX  Number  (847)  294-7046. 
Documents  reflecting  this  FAA  action 
may  be  reviewred  at  mis  same  location. 
8UPPI.EMENTARY  MFOMIATION:  This 
notice  announces  that  the  FAA  has 
given  its  overall  approval  to  the  noise 
compatibiUty  program  for  IndianapoUs 
International  Airport,  effective  October 
9,1998. 

Under  section  104(a)  of  the  Aviation 
Safety  and  Noise  Abatement  Act  of  1979 
(hereinafter  referred  to  as  "the  Act"),  an 
airport  operator  who  has  previously 
submitted  a  noise  exposure  map  may 
submit  to  the  FAA  a  noise  compatibility 
program  which  sets  forth  the  measures 
taken  or  propoaed  by  the  airport 
operator  for  the  reduction  of  existing 
noncompatible  land  uses  and 
prevention  of  additional  noncompatible 
land  uses  within  the  area  covered  by  the 
noise  exposure  maps.  The  Act  requires 
such  programs  to  be  developed  in 
consultation  with  interested  and 
affected  parties  including  local 
communities,  government  agencies, 
airport  users,  and  FAA  personnel. 

Each  airport  noise  compatibility 
program  developed  in  accordance  with 
Federal  Aviation  Regulations  (FAR)  part 
150  is  a  local  program,  not  a  Federal 


program.  The  FAA  does  not  substitute   -- 
its  judgment  for  that  of  the  airport 
proprietor  with  respect  to  which 
measures  should  be  recommended  for 
action.  The  FAA's  approval  or 
disapproval  of  FAR  part  150  program 
recommendations  is  measured 
according  to  the  standards  expressed  in 
part  150  and  the  Act  and  is  limited  to 
the  following  determinations: 

a.  The  noise  compatibility  program 
was  developed  in  accordance  Mrith  the 
provisions  and  procedures  of  FAR  part 
150: 

b.  Program  measures  are  reasonably 
consistent  with  achieving  the  goals  of 
reducing  existing  noncompatible  land 
uses  around  the  airport  and  preventing 
the  introduction  of  additional 
noncompatible  land  uses; 

c.  Program  measures  would  not  create 
an  undue  burden  on  interstate  or  foreign 
commerce,  unjustly  discriminate  against 
types  or  classes  of  aeronautical  uses, 
idolate  the  terms  of  airport  grant 
agreements,  or  intrude  into  areas 
preempted  by  the  Federal  Government; 
and 

d.  Program  measures  relating  to  the 
use  of  flight  procedures  can  be 
implemented  within  the  period  covered 
by  the  program  without  derogating 
safety,  adversely  affecting  the  efficient 
use  and  management  of  the  navigable 
airspace  and  air  traffic  control  systems, 
or  adversely  affecting  other  powers  and 
responsibilities  of  the  Administrator 
prescribed  by  law. 

Specific  limitations  with  respect  to 
FAA's  approval  of  an  airport  noise 
compatibility  program  are  delineated  in 
FAR  part  150,  §  150.5.  Approval  is  not 
a  determination  concerning  the 
acceptability  of  land  uses  under  Federal. 
State,  or  loc^  law.  Approval  does  not  by 
itself  constitute  a  FAA  implementing 
action.  A  request  for  Federal  action  or 
approval  to  implement  spedfic  noise 
compatibility  measures  may  be 
required,  and  a  FAA  decision  on  the 
request  may  require  an  environmental 
assessment  of  the  proposed  action. 

Approval  does  not  constitute  a 
commitment  by  the  FAA  to  financially 
assist  in  the  implementation  of  the 
program  nor  a  determination  that  all 
measures  covered  by  the  program  are 
eligible  for  grant-in-aid  funding  from  the 
FAA.  Where  federal  funding  is  sought, 
requests  for  project  grants  must  be 
submitted  to  the  FAA  Chicago  Airports 
District  Office  in  Des  Plaines.  Illinois. 

Indianapolis  Airport  Authority 
submitted  to  the  FAA  on  February  18, 
1998,  the  noise  exposure  maps, 
descriptions,  and  other  documentation 
produced  during  the  noise  compatibility 
planning  study  conducted  firom 
November  1996  through  February  1998. 
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The  Indianapolis  International  Airport 
noise  exposure  maps  were  determined 
by  FAA  to  be  in  compliance  with 
applicable  requirements  on  April  15. 
1998.  Notice  of  this  determination  was 
published  in  the  Federal  Register  on 
April  23. 1998. 

The  Indianapolis  International 
Airport  study  contains  a  proposed  noise 
compatibiUty  program  comprised  of 
actions  designed  for  phased 
implementation  by  airport  management 
and  adjacent  jurisdictions  bom  the  date 
of  study  completion  to  the  year  2002.  It 
was  requested  that  the  FAA  evaluate 
and  approve  this  material  as  a  noise 
compatibility  program  as  described  in 
section  104(b)  of  the  Act.  The  FAA 
began  its  review  of  the  program  on  April 
15, 1998  and  was  reqvured  by  a 
provision  of  the  Act  to  approve  or 
disapprove  the  program  within  180  days 
(other  than  the  use  of  new  flight 
procedures  for  noise  control).  Failure  to 
approve  or  disapprove  such  program 
within  the  180-day  period  shall  be 
deemed  to  be  an  approval  of  such 
program. 

Ine  submitted  program  contained 
forty-eight  proposed  measures  for  noise 
mitigation.  The  FAA  completed  its 
review  and  determined  that  the 
procedural  and  substantive 
requirements  of  the  Act  and  FAR  part 
150  have  been  satisfied.  The  overall 
program,  therefore,  was  approved  by  the 
Associate  Administrator  for  Airports 
effective  October  9, 1998. 

Outright  or  partial  approval  was 
granted  to  thirty-eight  of  forty-eight 
specific  program  measures.  Seventeen  of 
nineteen  of  the  noise  abatement 
measures  (including  four  submeasuies 
under  NA-4).  seventeen  of  twenty-five 
land  use  measures  and  all  four  of  the 
program  management  measures  where 
wholly  or  partially  approved. 

The  other  ten  measures  not  approved 
consisted  of  two  land  use  measures  that 
were  withdrawn  by  the  Airport 
Authority,  three  land  use  measures  that 
were  disapproved  by  FAA  for  purposes 
of  part  150,  and  five  measures  that 
required  no  FAA  action.  Three  of  the 
five  measures  requiring  no  FAA  action 
were  land  use  measures  already 
completed.  The  other  two  were  noise 
abatement  measures  incorporating  flight 
procedures,  which  were  deferred 
pending  additional  FAA  review  before 
approval  or  disapproval.  This  deferral  of 
flight  procedures  is  allowed  imder 
section  104(b)  of  the  Aviation  Safety 
and  Noise  Abatement  Act  of  1979. 

These  determinations  are  set  forth  in 
detail  in  a  Record  of  Approval  endorsed 
by  the  Associate  Administrator  of 
Airports  on  October  9, 1998.  The  Record 
of  Approval,  as  well  as  other  evaluation 


materials  and  the  documents 
comprising  the  submittal  are  available 
for  review  at  the  FAA  office  listed  above 
and  at  the  administrative  offices  of  the 
Indianapolis  Airport  Authority. 

Issued  in  Des  Plaines,  Illinois  oo  October 
22, 1998. 

Pane  A  oewsdofff. 

Acting  Manager,  Chicago  Airports  District 

Office  FAA,  Great  Lakes  Region, 

(FR  Doc.  99-29127  Filed  10-29-48;  8:45  ami 
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DEPARTMENT  OF  TRANSPORTATK3N 

Federal  Aviation  Administration 

RTCA  Spadal  Commitlaa  172;  Fiitura 
Alr-Ground  Communlcationa  in  tha 
VHF  Aaronaiftical  Data  Band  (118-137 
MHz) 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (P.L. 
92-463,  5  U.S.C.  Appendix  2),  notice  is 
hereby  given  for  Special  Committee  172 
meeting  to  be  held  November  17-20, 
1998.  starting  at  9KX)  a.m.  The  meeting 
will  be  held  at  RTCA.  1140  Connecticut 
Avenue,  NW.,  Suite  1020,  Washington. 
DC  20036. 

The  agenda  mil  be  as  follows: 
Tuesday.  November  17: 

(1)  Plenary  Convenes  at  9:00  a.m.  for 
30  minutes: 

(2)  Introductory  Remarks;  (3)  Review 
and  Approval  of  the  Agenda; 

(4)  Working  Group  (WG)-2.  VHF  Data 
Radio  Signal-in-Space  MASPS, 
Continue  Work  on  VDL  Mode  3. 
Wednesday,  November  18:  (a.m.) 

(5)  WG-2  Continues;  (p.m.)  (6)  WG- 
3,  Review  of  VHF  Digital  Radio  MOPS 
Document  Progress  and  FurthCTance  of 
Work.  Thursday,  November  19:  (a.m.) 
(7)  Plenary  Reconvenes  at  9:00  a.m.: 

(8)  Review  Simunary  Minutes  of 
Previous  Plenary  of  SC-172; 

(9)  Report  on  Operational  Scenarios 
Sub-group  Meeting: 

(10)  Reports  from  WG's  2  &  3 
Activities;  (11)  Report  on  AMCP  WG's 
and  VDL  Activities:  (12)  EUROCAE 
WG— 47  Report  and  Discussion  of 
Schedule  for  Further  Work  with  WG-3; 
(13)  Review  Issues  List  and  Address 
Future  Work;  (14)  Other  Business;  (15) 
Dates  and  Places  of  Next  Meetings;  (16) 
WG's  Continue  as  Necessary.  Friday, 
November  20:  (17)  WG's  Continue  as 
Necessary. 

Attendance  is  open  to  the  interested 
public  but  limited  to  space  availability. 
With  the  approval  of  the  chairman, 
members  of  the  public  may  present  oral 
statements  at  the  meeting.  Persons 
wishing  to  present  statements  or  obtain 
information  should  contact  the  RTCA 


Secretariat.  1140  Connecticut  Avenue, 
NW..  Suite  1020.  Washington.  DC 
20036:  (202)  833-9339  (phone);  (202) 
833-9434  (fex);  or  http://wrww.rtca.oig 
(web  site).  Mmnbers  of  the  public  may 
present  a  written  statement  to  the 
omnmittee  at  any  time. 

Issued  in  Washington,  DC,  on  October  26, 
1998. 


Designated  Official. 

[FR  Doc.  98-29126  FUed  10-29-98;  8:45  am) 


DEPARTMENT  OF  TRANSPORTATION 

Fadaral  Aviation  Admlnlatratlon 

Node*  of  IntsntTo  Rula  on  AppHeatton 
To  Uaa  a  Pasaangar  FaeUKy  Charge 
(PFC)  at  Grant  County  IntamaHonai 

Alrporti  Moaaa  Lakai  Waalilngton! 
Correction 

StJMMARV:  This  correction  incorporates 
information  from  the  pubUc  agency's 
application. 

h)  notice  document  98-27250 
beginning  on  page  54516  in  the  issue  of 
Friday,  (Xilober  9. 1998.  make  the 
following  correction: 

In  the  first  column:  Proposed  enlarge 
expiration  date:  April  1,  2009. 

Issued  in  Renton,  Waahington.  on  October 
23. 1998. 
DarMA-Field. 

Manager.  Planning.  Programming  anTd 
Capacity  Branch.  Northwest  Mountain 


[FR  Doc  98-29124  Filed  10-29-98;  8:45  am] 
I  oooa  4»ia-i»-M 


DEPARTMENT  OF  TRANSPORTATION 

Fadaral  Aviation  Admin isliation 

Nodca  of  Inlsnt  to  Rula  on  Applicalion 
(g»-03-U-00-RraO  to  Uaa  Iha  Ravanua 
From  a  Paaaangar  FacMty  Charge 
(PFC)  at  nivarton  Ragional  Akporti 
Submlttod  by  lhaClty  of  Rlvarton, 
WyominQ 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  intent  to  ride  on 
application. 


I  The  FAA  proposes  to  rule  and 
invites  pubhc  comment  on  the 
application  to  use  PFC  revenue  at 
Riverton  Regional  Airport  under  the 
provisions  of  49  U.S.C.  40117  and  Part 
158  of  the  Federal  Aviation  Regulations 
(14  CFR  158). 

DATES:  Comments  must  be  received  on 
or  befcHe  November  30. 1998. 
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AOOnESSES:  Comments  on  this 
application  may  be  mailed  or  delivered 
in  triplicate  to  the  FAA  at  the  following 
address:  Mr.  Alan  Wiechmann. 
Manager.  Denver  Airports  District 
Office:  Federal  Aviation  Administration; 
26805  E.  68th  Avenue.  Suite  224; 
Denver.  CX)  80249-6361.  In  addition, 
one  copy  of  any  comments  submitted  to 
the  FAA  must  be  mailed  or  delivered  to 
Mr.  Vem  Heisler.  Qty  Engineer/ Airport 
Manager,  at  the  following  address;  816 
N.  Federal.  Riverton,  Wyoming  82501. 

Air  Carriers  and  foreign  air  carriers 
may  submit  copies  of  written  comments 
previously  provided  to  the  Riverton 
Regional  Airport,  under  section  158.23 
of  Part  158. 

FOR  FURTHER  MtFORMATION  CONTACT:  Mr. 
Chris  Schaffer,  (303)  342-1258,  26805  E. 
68th  Avenue,  Suite  224;  Denver.  CO 
80249-6361.  The  application  may  be 
reviewed  in  person  at  this  same 
location. 

SUPPLEMBfTARY  INFORMATION:  The  FAA 
proposes  to  rule  and  invites  public 
comment  on  the  application  98-03-U- 
00-RIW  to  use  RFC  revenue  at  Riverton 
Regional  Airport,  under  the  provisions 
of  49  U.S.C.  40117  and  Part  158  of  the 
Federal  Aviation  Regulations  (14  CFR 
Fart  158). 

On  October  23. 1998,  the  FAA 
determined  that  the  application  to  use 
the  revenue  from  a  PFC  submitted  by 
Riverton  Regional  Airport.  Riverton. 
Wyoming,  was  substantially  complete 
within  the  requirements  of  section 
158.25  of  Part  158.  The  FAA  will 
approve  or  disapprove  the  apphcation. 
in  whole  or  in  part,  no  later  than 
January  14, 1999. 

The  following  is  a  brief  overview  of 
the  application. 

L0vel  of  approved  PFC: 

$3.00. 

Actual  charge  effective  date:  October 
1. 1995. 

Imposed  charge  expiration  date: 
March  1,  2007. 

Total  requested  for  uae  approval: 
$515,955. 

Brief  description  of  proposed  project: 
Construct  new  terminal  building 

Class  or  classes  of  air  carriers  which 
the  public  agency  has  requested  not  be 
required  to  collect  PFC's:  None. 

Any  person  may  inspect  the 
application  in  person  at  the  FAA  office 
listed  above  under  FOR  FURTHER 
MFORMATKM  CONTACT  and  at  the  FAA 
Regional  Airports  Office  located  at; 
Federal  Aviation  Administration, 
Northwest  Mountain  Region,  Airports 
[}ivision,  ANM-600. 1601  Lind  Avenue 
S.W.,  Suite  540,  Ronton,  WA  98055- 
4056. 

In  addition,  any  person  may.  upon 
request,  inspect  the  application,  notice 


and  other  documents  germane  to  the 
application  in  person  at  the  Riverton 
Regional  Project. 

Issued  in  Renton,  Washington  on  October 
23. 1998. 
David  A.  FteM. 

Manager,  Manning,  Programming  and 
Capacity  Branch,  Northwest  Mountain 
Region. 

|FR  Doc.  98-291 2S  Filml  l(K29-98;  8:45  am) 


DEPARTMENT  OF  TRANSPORTATION 

MerMiiie  A<lii>lnlelretlow 
(Doctot  No:  tMAnAO-M-4660| 

Metlne  TtMMpoft  Cbfp.j  AppUcetfon 
for  Wrttlen  Pennleelon  Under  Section 
609  end  Section  806fB|  of  Hie  Mefdient 
Merlne  Act«  1930i  ee  Amended 

Marine  Transport  Corporation,  by 
letter  dated  Septunber  28, 1998, 
requests  consideration  and  approval  of 
the  following  transactions  described 
herein. 

The  ITB  JULIUS  HAMMER  and  ITB 
FRANQS  HAMMER  (Vessels)  are 
currently  sub)ect  to  a  leveraged  lease 
financing  with  General  Electric  Credit 
Corporation  of  Georgia  (GECC)  (as 
owner  participant)  ukI  Fleet  National 
Bank.  N.A.  (as  trustee)  and  bareboat 
chartered  to  subsidiaries  of  Occidental 
Chemical  Corpantion  (Occidental 
Chemical).  Debt  refjuired  for  the 
construction  and  acquisition  of  the 
Vessels  is  subject  to  Title  XI  loan 
guarantees  (the  Title  XI  Obligation).  The 
ITB  JULIUS  HAMMER  is  subbareboat 
chartered  to  Ocean  Chemical  Transport, 
Inc.  (Ocean  Chemical  Transport)  which 
is  the  operator  under  Operating- 
Differential  Subsidy  Agpteement  (ODSA), 
Contract  MA/MSB-440  and  the  ITB 
FRANQS  HAMMER  is  subbareboat 
chartered  to  Ocean  Chemical  Carriers, 
Inc.  (Ocean  Chemical  Carriers)  which  is 
the  operator  under  ODSA,  Contract  MA/ 
MSB-442.  The  Vessels  are  time 
chartered  to  a  subsidiary  of  Occidental 
Chemical.  Suwaimee  River  Chartering. 
Inc..  and  were  constructed  with 
Construction-Differential  Subsidy 
(CDS). 

Occidental  Chemical.  Marine 
Transport  Corporation  (MTC),  and  Stolt- 
Nielsen,  S.A.  (Stolt  Nielsen)  have 
entered  into  a  Mmnorandum  of 
Agreement  (MOA)  to  (1)  transfer  the 
interest  of  GECC  in  the  trust  that  holds 
legal  title  to  the  Vessels  to  MTC 
subsidiaries  to  be  formed  (the  MTC 
Subsidiaries)  and  (2)  assign  the  ODSAs 
from  Ocean  Chemical  Transport  and 
Ocean  Chemical  Carriers  to  one  or  two 
subsidiaries  of  Intrepid  Ship 


Management.  Inc.  (the  Intrepid  Subs)  as 
the  new  subbareboat  charterere  of  the 
Vessels.*  Intrepid  Ship  Management. 
Inc..  a  subsidiary  of  MTC.  was  formerly 
named  C^I  Ship  Management.  Inc.  In 
carrying  out  its  obligations  as  the 
operator  under  the  ODSAs.  each 
Intrepid  Sub  may  contract  for  specific 
management  and  technical  services  with 
MTC  or  subsidiaries  of  MTC 

As  part  of  these  transactions,  the 
bareboat  charters,  the  Title  XI  Reserve 
Fund  and  Financial  Agreement,  and  the 
Depository  Agreement  would  be 
assigned  to  and  assumed  by  the 
appropriate  MTC  Subsidiaries  and  the 
current  bareboat  charterer  would  be 
released  there&Dm.  The  Vessels  would 
continue  to  be  operated  in  the 
international  trade  for  the  duration  of 
their  ODSAs. 

Concurrently  with  the  transfer  of  the 
interest  in  the  trust  that  holds  legal  title 
to  the  Vessels,  the  ODSAs  would  be 
assigned  to  and  assumed  by  the 
appropriate  Intrepid  Sub  and  Ocean 
Qiemical  Transport  and  Ocean 
Chemical  Carriere  would  be  released 
therefrt>m. 

Concurrently  with  the  transfer  of 
GECC's  interest  in  the  trust  that  holds 
legal  title  to  the  Vessels  and  the 
assignment  of  the  ODSAs.  the  Vessels 
wotUd  be  time  chartered  to  a  joint 
voiture  to  be  formed  by  MTC  and  Stolt 
Nielsen.  The  Joint  venture,  a  foreign 
corporation  to  be  75  percent  owmed  by 
MTC  and  25  percent  owned  by  Stolt 
Nielsen,  would  be  called  Stolt  Marine 
Transport  (SMT).  SMT  would,  in  turn, 
sub-time  charter  the  Vessels  to  Stolt 
Product  Tankere,  Inc.  The  sub-time 
charterer  would  employ  the  Vessels  in 
accordance  with  the  prevailing  market 
conditions. 

MTC  and  its  related  companies 
request  permission  pursuant  to  section 
805(a)  of  the  Merchant  Marine  Act. 
1936.  as  amended  (Act),  to  continue  to 
own.  operate,  or  charter  vessels  in  the 
coastwise  trade  (or  to  own  a  pecuniary 
•  interest  in  entities  that  own,  operate,  or 
charter  vessels  in  the  coastwise  trade) 
following  the  approval  of  each  Intrepid 
Sub  as  operator  under  the  appropriate 
ODSA. 

MTC  and  its  subsidiaries  currently 
OMm  14  U.S.-flag  vessels  and  manage  17 
Ready  Reserve  Fleet  vessels  and  6 
privately  owned  U.S.-flag  vessels.  Listed 
below  are  those  U.S.-flag  vessels  that  are 
owned  and/or  operated  by  MTC  in  the 


>  By  letter  dated  October  21.  1998.  Occidental 
Chemical,  Ocean  Chemical  Transport  and  Oc«an 
Chemical  Carriers  support  the  request  of  MTC  for 
Ocean  Chemical  Transport  and  Ocean  Chemical 
Carriers  to  assign  the  ODSAs  to  subsidiaries  of 
Intrepid  Ship  Management  a  subsidiary  of  MTC 
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domestic  trade  showing  areas  of  specific 
service: 


Owned  vessels 


MARINE  CHEMIST 

MBC-1  (Baige) 

MBC-2  (Barge) -.. 

MARINE  DUVAL 

MARINE  COLUMBIA  . 

PATRIOT 

COURIER 

Vessels  Operated  For  Oltwr  Owners: 

CHEMICAL  PIONEER  

BT  ALASKA  


Area  of  operation 


West  Coast 

GuH  of  Mexico  or  Gulf  to  Puerto  Rico 
Gulf  o(  Mexico  or  Gulf  to  Puerto  Rico 
Texas  to  North  Carolina 

Spot  Trade 

East  Coast 

GuH  of  Mexico  to  New  Jersey  

Alaska  Trade 


Cargo  type 


Chemical  Parcel . 
Chemical  Paioal . 
Ctiemical  Parcel . 
MoAan  Sulphur ... 
Crude  01 ..... — 
Product  Comer  ., 
Product  Carrier  .. 

Ctiemical  Parcel 
Cnide  01 


Size 
(DWT) 


35.941 
4,000 
4,000 

25,131 
138.886 

35.662 

35,662 

35.491 
191,120 


MTC  advises  that  simply  changing  the 
operator  of  the  Vessels  fOT  purposes  of 
the  ODSAs  will  not  change  the 
competitive  marketplace  for  any  U.S.- 
flag  vessels  operating  exclusively  in  the 
coastwise  trade  in  competition  with 
MTC's  current  U.S.-flag  vessels.  MTC 
claims  non-MTC  U.S.-flag  vessels  will 
face  exactly  the  same  competitive 
conditions  after  the  transfer  of  the 
ODSAs  as  they  do  today.  Therefore, 
according  to  MTC.  no  unfiair 
competition  within  the  meaning  of 
section  805(a)  of  the  Act  will  result  from 
the  assigiunent  of  the  ODSAs. 

MTC  states  that  permitting  MTC  to 
undertake  activities  relating  to 
coastwise  vessels  following  the  transfer 
is  also  consistent  with  the  ob)ects  and 
policies  of  the  Act.  MTC  states  it  is  the 
oldest  and  one  of  the  largest  shipping 
.  companies  in  the  United  States  and  is 
known  for  its  long-term  relationships 
wiUi  its  customen.  MTC  states  it  is  a 
strong  competitor  as  a  shipowner  and 
ship  operator  in  the  U.S.  maritime 
industry.  MTC  advises  that  permitting 
MTC  to  continue  to  operate  under  the 
U.S.  flag  for  the  duration  of  the  ODSAs 
supports,  advances  and  promotes  the 
U.S.  merchant  marine  industry. 

MTC  advises  that  no  subsidy  received 
by  MTC  pursuant  to  the  ODSAs  will  be 
used  to  benefit  MTC's  non-subsidized 
coastwise  operations.  Under  modem 
banking  and  accounting  practices, 
accordhig  to  MTC,  it  is  easy  to  audit  the 
use  of  subsidized  funds  by  the 
appropriate  Intrepid  Sub  and  provide 
needed  assurances  that  funds  will  not 
be  co-mingled  or  used  for  non- 
subsidized  purposes. 

As  a  final  matter.  Intrepid  and  MTC 
note  that  its  request  for  permission 
under  section  805  does  not  involve  any 
issue  of  material  fact  that  cannot  be 
resolved  promptly  on  the  basis  of 
available  information. 

Pursuant  to  sections  608  and  805  of 
the  Act.  and  Article  n-16  of  the  ODSAs. 
Ocean  Chemical  Transport.  Ocean 
Chemical  Carriers,  GECC.  Fleet  National 


Bank.  N.A..  MTC.  the  MTC  Subsidiaries, 
and  each  Intrepid  Sub  requests  approval 
of  the  following: 

1.  Assignment  of  the  ODSAs  to  the 
appropriate  Intrepid  Sub; 

2.  Designation  of  each  Intrepid  Sub  as 
the  Operator  piusuant  to  the  appropriate 
ODSAs: 

3.  Permission  pursuant  to  section 
805(a)  of  the  Act  for  MTC  to  operate 
vessels  in  the  coastwise  trade;  and 

4.  Such  other  approvals  as  may  be 
reqtiired  for  the  above-described 
transactions. 

Any  person,  firm,  or  corporation 
having  any  interest  in  the  application 
for  section  805(a)  permission  and 
desiring  to  submit  comments 
concerning  the  applicaticm  must  file 
writt«i  comments  in  triplicate,  referring 
to  the  docket  nimiber  that  appean  at  the 
top  of  this  document  with  the  Docket 
Clerk,  U.S.  DOT  Dockets,  Room  Pl^-«01, 
400  Seventh  Street,  SW,  Washington, 
DC  20590.  The  petition  should  state 
clearly  and  concisely  the  grounds  of 
interest  and  the  alleged  facts  relied  on 
for  relief.  Such  comments  must  be  filed 
no  later  than  5:00  P.M.  Eastern  Time, 
November  13, 1998. 

If  no  petitions  for  leave  to  intervene 
on  section  805(a)  issues  are  received 
within  the  specified  time,  or  if  it  is 
determined  that  petitions  filed  do  not 
demonstrate  sufficient  interest  to 
warrant  a  hearing,  the  Maritime 
Administration  will  take  such  action  as 
may  be  deemed  appropriate. 

The  application  and  all  comments 
received  will  be  available  for 
examination  at  the  above  address 
between  10  ajn.  and  5  p.m..  e.t.  Monday 
through  Friday,  except  Federal 
Holidays.  An  electronic  version  of  this 
document  is  available  on  the  World 
Wide  Web  at  http:/dms.dot.gov. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  20.  805  Operating-DiffBTBatial 
Subsidies  (ODS)). 
By  order  of  the  Maritime  Administrator. 


Date:  October  27. 1998. 
MCKichard. 

Secretary,  Maritime  Administration. 
(FR  Doc  9»-29149  Filed  10-29-98;  8:45  ami 


DEPARTMENT  OF  THE  TREASURY 

Flecal  Servloe 

Treeeury  Cunent  Vehie  of  Funds  Rale 

AQENCY:  Financial  Maiuigement  Service, 
Fiscal  Service.  Treasury. 
ACTION:  Notice  of  rate  for  use  in  Federal 
debt  collection  and  discount  evaluation. 


I  Pursuant  to  Section  11  of  the 
Debt  Collection  Act  of  1982  (31  US.C. 
3717),  the  Secretary  of  the  Treasury  is 
responsible  for  computing  and 
publishing  the  percentage  rate  to  be 
used  in  assessing  interest  charges  for 
outstanding  ddits  on  claims  owed  the 
Government.  Treasury's  Cash 
Management  Regulations  (I  TFM  6- 
8000)  also  prescribe  use  of  this  rate  by 
agencies  as  a  comparison  point  in 
evaluating  the  cost-effectiveness  of  a 
cash  discount.  Notice  is  hereby  given 
that  the  applicable  rate  is  5  percent  for 
calendar  year  1999. 
DATES:  The  rate  will  be  in  effect  for  the 
period  begiiming  on  January  1. 1999  and 
ending  on  December  31. 1999. 
FOR  RMmCR  WFOWIATIOW  CONTACTS 
Inquiries  ^ould  be  directed  to  the 
Program  Compliance  Division,  Financial 
Management  Service,  Department  of  the 
Treasury,  401  14th  Street.  SW. 
Washington.  DC  20227  (Telephone: 
(202)  874-6630). 

SUPPLBMENTARY  ■TOnilATIOli:  The  rate 
reflects  the  current  value  of  funds  to  the 
Treasury  for  use  in  coimection  with 
Federal  Cash  Management  systems  and 
is  based  cm  investment  rates  set  fw 
purposes  of  Pub.  L.  95-147.  91  Stat. 
1227.  Computed  each  year  by  averaging 
investment  rates  for  the  12-month 
period  ending  every  September  30  for 
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applicability  efTective  January  1 ,  tbe  rate 
is  subject  to  quarterly  revisions  if  the 
annual  average,  on  the  moving  basis, 
changes  by  2  per  centum.  The  rate  in 
efliact  for  calendar  year  1999  reflects  the  • 
average  investment  rates  for  the  12- 
month  period  ended  September  30. 
1998. 

Dated:  October  26. 1998. 

Bettiy  H.  Lane, 

Acting  Assistant  Commissioner,  Federal 
Finance. 

(FR  Doc.  98-29095  Filed  10-29-98:  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Reeeefch  and  Special  Programs 
Administration 

49  CFR  Pans  107, 171, 172, 173, 177, 
178,  and  180 

[DocliM  No.  RSPA-W-3684<HM-220|] 

RIN2137-AA92 

Haiardous  MatsrlalB:  Requirements  for 
DOT  Specification  Cylinders 

AQCNCY:  Research  and  Special  Programs 
Administration  (RSPA)  DOT. 
ACTION:  Notice  of  proposed  rulemaking 
(NPRM)  and  public  meeting. 

SUMMARY:  RSPA  proposes  to  amend 
certain  requirements  in  the  Hazardous 
Materials  Regulations  (HMR)  to 
establish  four  new  DOT  cylinder 
specifications  and  to  revise  the 
requirements  for  maintenance, 
requalification,  and  repair  of  all  DOT 
specification  cylinders.  In  addition. 
RSPA  proposes  to:  revise  the 
requirements  for  approval  of  cylinder 
requalifiers.  independent  inspection 
agencies,  and  nondomestic  chemical 
analysis  and  tests;  revise  the  cylinder 
requalification.  maintenance  and  repair 
requirements:  and  to  revise  the 
requirements  for  hazardous  materials 
that  are  authorized  to  be  offered  for 
transportation  in  cylinders.  Finally,  this 
NPRM  incorporates  a  proposal  to 
remove  from  use  aluminum  alloy  6351- 
T6  that  was  published  in  an  advance 
notice  under  Docket  HM-176A  and 
terminates  that  docket  (RIN:  2131- 
AfiSl). 

This  action  is  being  taken  to — 
simplify  the  HMR  for  construction  of 
cylinders;  provide  for  flexibility  in  the 
design,  construction  and  use  of 
cylinders;  recognize  recent  advances  in 
cylinder  manuncturing  and 
requalification  technologies;  promote 
safety  though  simplification  of  the 
regulations:  reduce  the  need  for 
exemptions;  and  fecilitate  international 
commerce.  The  intended  efilect  of  this 
action  is  to  enhance  the  safe 
transportation  of  hazardous  materials  in 
cylinders. 

DATES:  Conunent  Date:  Conunents  must 
be  received  on  or  before  January  28, 
1999. 

Public  Meeting  Date:  A  public 
meeting  will  be  held  on  December  8, 
1998;  ^m  9:30  am  to  4:00  pm.  An 
additional  meeting  may  be  scheduled  if 
there  is  substantial  interest. 
ADDRfSSCS:  Written  Conunents:  Address 
comments  to  the  Dockets  Management 
System,  U.S.  Department  of 
Transportation,  PL  401, 400  Seventh  St., 


SW,  Washington,  DC  20590-0001. 
Conunents  should  identify  the  docket 
number,  RSPA  98-3684(HM-220),  and 
should  be  submitted  in  two  copies. 
Persons  wishing  to  receive  confirmation 
of  receipt  of  their  comments  should 
include  a  self-addressed  stamped 
postcard.  The  Dockets  Management 
System  is  located  on  the  Plan  Level  of 
the  Nassif  Building,  at  the  above 
address. 

Public  dockets  may  be  reviewed 
between  the  hours  of  10:00  a.m.  to  5:00 
p.m.,  Monday  thru  Friday,  excluding 
Federal  holidays.  In  addition,  comments 
can  be  reviewed  by  accessing  the  DOT 
Homepage  (http://www.dot.gov). 
Comments  may  also  be  submitted  by  E- 
mail  to  "rule80r8pa.dot.gov".  In  every 
case,  the  comment  should  refer  to  the 
Docket  number  set  forth  above. 

Public  Meeting:  The  public  meeting 
will  be  held  in  Room  3200-3204  at  the 
U.S.  Department  of  Transportation's 
Nassif  Building.  400  7th  Street  SW, 
Washington  DC.  20590. 
ran  PURfTNER  MFORMATION  OONTACT: 
Cheryl  Freeman,  telephone  number 
(202)  366-4545.  Office  of  Hazardous 
Materials  Technology,  or  Ryan  Posten. 
telephone  number  (202)  366-8553, 
Office  of  Hazardous  Materials 
Standards.  Research  and  Special 
Programs  Administration.  U.S. 
Department  of  Transportation. 
Washington,  DC  20590-0001. 
SU^PlEMDfTARV  MFORMATION: 

L  Background 

Federal  hazardous  material 
transportation  law  (Federal  hazmat  law). 
49  U.S.C  5101-5127,  authorizes  the 
Secretary  of  Transportation  to  regulate 
the  manufacture  and  continuing 
qualification  of  parkagings  used  to 
transport  hazardous  matoials  in 
commerce,  or  parkagings  certified  under 
Federal  hazmat  law  fOT  the 
transportation  of  hazardous  materials  in 
commerce.  The  HMR.  49  CFR  parts  171- 
180.  contain  requirements  for  the 
manufacture,  use,  and  requalification  of 
cylinders  subject  to  Federal  hazmat  law, 
including  defining  materials  and 
methods  of  construction,  the  frequency 
and  manner  of  inspection  and  testing, 
standards  for  cylinder  refection  and 
condemnation,  cylinder  marking  and 
recordkeeping,  authorizations  for 
packaging  hazardous  materials  in 
cylinders,  filling,  loading,  unloading, 
and  carriage  in  transportation. 

Historically.  Federal  authority  to 
regulate  the  transportation  of 
compressed  gases  was  given  to  the 
former  Interstate  Commerce 
Commission  (ICC)  through  the 
Transportation  of  Explosives  Act.  35 
SUt.  1135.  section  233  (March  4. 1909), 


which  was  later  amended  in  1921,  at  41 
Stat.  1445,  §  233.  In  1911  the  ICC 
adopted  a  series  of  "Shipping  Container 
Specifications,"  among  which  the  ICC  3 
specification  for  seamless  steel 
cylinders  was  codified.  That  same  year, 
the  ICC  4  specification  for  a  lap- welded 
cylinder  for  anhydrous  ammonia  was 
also  published.  As  the  welding  process 
improved,  from  the  riveted/brazed 
welds  to  resistance  welding  and  then 
butt  welding  by  the  metal-arc  process, 
the  IOC  4  Specification  series  was 
expanded  to  include  the  4BA.  the  4BW, 
and  others.  By  1914.  two  other  cylinder 
specifications  were  codified:  the  ICC  7 
specification  for  steel  cylinders  for  low 
pressure,  nonliquefied  gas,  (which  have 
carried  over  to  the  present  regulations, 
but  not  as  specification  7)  and  the  ICC 
8  specification  for  acetylene  gas 
cylinders,  which  still  exists  today  with 
minor  thanges. 

In  1930,  the  ICC  implemented 
regulations  for  periodic  inspection  and 
testing  of  cylinders;  the  reguladons,  as 
amended,  were  first  published  in  the 
Federal  Register  on  December  12. 1940 
(5  FR  4908).  During  the  1930's  and 
1940's.  the  Compressed  Gas  Association 
(OGA)  developed  and  refined  the  water 
jacket  test  method  for  determining  the 
serviceability  of  a  cylinder.  During 
World  War  II,  there  was  a  shortage  of 
high  pressure  gas  cylinders.  Because  of 
OGA's  work  on  steel  wall  stress 
limitations,  the  ICC  granted 
"temporary"  regulatory  relief  to  increase 
the  gas  carrying  capacity  of  existing 
cylinders  by  allowing  the  cylinders  to 
be  filled  10%  over  their  marked  service 
pressvires.  and  by  marking  those 
cylinders  with  a  plus,  "*",  mark.  Ten 
years  later,  the  regulations  were  codified 
into  the  Code  of  Federal  Regulations  (15 
FR  8261;  Dec.  2, 1950).  In  1967. 
pursuant  to  the  Department  of 
Transportation  Act.  Pub.  L.  89-670,  80 
Stat  931,  regulatory  responsibility  for 
the  transportation  of  dangerous  articles 
in  commerce  was  transferred  from  the 
ICC  to  DOT. 

Through  rulemaking  and  the  issuance 
of  exemptions  frtnn  the  resulations 
under  49  CFR  part  107,  subpart  B. 
materials  other  than  steel  (e.g.. 
aluminum  and  composite  cylinders) 
now  are  authorized  for  use. 
Nevertheless,  apart  from  the 
substitution  of  the  "DOT"  identifier  for 
the  "ICC"  identifier,  many  of  today's 
basic  requirements  remain  virtually 
unchangJad  bom  the  time  they  were  first 
incorporated  into  the  resulations. 

Over  the  yean,  RSPA  nas  received 
numerous  petitions  for  rulemaking 
requesting  various  changes  to  the 
cylinder  requirements.  CGA  filed  most 
of  these  petitions  that  request  changes  to 
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the  cylinder  specifications.  In  1969. 
CGA  submitted  a  petition  (P-69) 
containing  six  new  proposals  and 
revising  eight  previously-filed  petitions. 
Many  of  these  14  petitions  were 
handled  in  subsequent  rulemakings 
such  as  Docket  HM-69  adding  a  DOT  39 
non-reusable,  non-refillable 
specification  cylinder  (August  24, 1971; 
36  FR  16579).  Docket  HM-85  updating 
the  DOT-4L  cylinder  material, 
properties  (Nov.  5. 1971;  36  FR  21287), 
and  Docket  HM-99  adding  the  DOT-3T 
specification  cylinder  (Aug.  15, 1973;  38 
FR  21989). 

In  1981 ,  RSPA  adopted  a  DOT  3AL 
specification  under  Docket  HM-176  (46 
FR  62452).  This  new  specification  for  a 
seamless  aluminum  cylinder,  made  of 
definitely  prescribed  alloys,  was  based 
in  part  on  the  petitions  received  from 
industry  and  an  agency  initiative  to 
consolidate  and  eliminate  the  need  for 
seven  exemptions  authorizing  the 
manufactvire  of  seamless  aliuninum 
cylinders.  In  1984,  CGA  petitioned  (P- 
953)  to  include  a  welded  stainless  steel 
cylinder  similar  to  the  DOT-4BW.  At 
that  time,  CGA  proposed  the 
designation  "4SS"  for  the  new  stainless 
steel  cylinder. 

In  1990,  CGA  petitioned  to  add  a  new 
3F  specification  for  a  seamless  steel 
compressed  gas  cylinder  designed  for  a 
high  stress  level  similar  to  the  DOT-3T, 
but  with  a  stronger  structural  integrity 
similar  to  the  DOT-3AA  cylinder.  The 
proposed  3FM  specification  provides  for 
a  D]eater  efficiency  in  gas  transportation. 

The  above-mentioned  petitions  were 
given  full  consideration  in  the 
development  of  this  NPRM.  In 
developing  this  NPRM.  RSPA  worked 
closely  with  the  cylinder  manufactiuing 
and  maintenance  industries,  and  held 
several  meetings  with  CGA  to  obtain 
clarification  of  the  OGA  petitions.  RSPA 
also  held  public  outreach  meetings  with 
industry  that  were  announced  in  the 
Federal  Register.  The  industry 
proposals  and  petitions  have  been 
refined  by  RSPA  based  on  RSPA's 
compliance  inspections  and  exemption 
program,  interpretations  issued  by 
RSPA.  and  certain  industry  consensus 
standards  and  practices  that  have 
proven  to  be  safe.  RSPA  believes  the 
proposals  in  this  NPRM  are  consistent 
with  sound  industry  practice  and 
incorporate  modem  manufactiue  and 
requalification  technology. 

aome  of  the  more  sigmncant 
proposals  contained  in  this  NPRM  are: 

1.  The  establishment  of  four  new 
cylinder  specifications  that  are  more 
perfonnance-oriented  and  the  removal 
of  several  obsolete  specifications.  These 
proposed  specifications  are  expressed  in 
metric  units,  require  marking  of  the 


cylinder  with  test  pressure  in  place  of 
service  pressure,  and  are  distinguishable 
by  their  specification  designation 
markings. 

2.  The  new  specifications  allows 
greater  flexibility  in  the  design  and 
construction  of  metric-marked 
cylinders. 

3.  Independent  inspection  of  all 
metric-marked  cylinders,  both  seamless 
and  welded. 

4.  Design  qualification  testing  of 
metric-marked  cylinders. 

5.  The  requalification  of  metric- 
marked  cylinders  and  certain 
nonmetric^marked  cylinders  using 
thickness  and  shear  wave  ultrasonic 
testing  in  place  of  the  volumetric 
pressiue  test. 

6.  Requiring  any  person  who  performs 
a  requalification  function  that  requires 
maridng  an  inspection  or  retest  date  on 
the  cylinder  to  have  approval  from  the 
Associate  Administrator  for  Hazardous 
Materials  Safety  (herein  after  referred  to 
as  the  Associate  Administrator). 

7.  Standardizing  the  requirements  for 
the  repair  and  rebuilding  of  DOT  4 
series  cylindere,  other  than  the  DOT  4L. 

8.  Allowing  a  10-year  interval  for 
requalification  of  DOT  3-series  metric- 
marked  cylinders  used  in  certain  types 
of  service. 

9.  Allowing  a  15-year  interval  for 
requalification  of  certain  DOT  4-series 
metric-marked  cylinders  used  in  certain 
types  of  service. 

10.  Allowing,  upon  approval  by  the 
Associate  Administrator,  the  application 
of  requalification  markings  on  cylinders 
by  using  alternative  methods  that 
produce  durable  legible  marics. 

11.  Implementing  valve  damage 
protection  and  puncture  resistance 
criteria  for  all  DOT  specification 
cylinders  used  for  Division  2.3  or  6.1 
materials  in  Hazard  Zone  B.  and 
puncture  resistance  criteria  for  those  in 
Hazard  2k>ne  A. 

12.  Discontinuing  authorization  for  a 
filled  cylinder  with  a  specified  service 
life  from  being  offered  for  transportation 
in  commerce  after  its  service  life  has 
expired. 

13.  Providing  filling  pressures  for 
metric-Quuked  cylindere  based  on 
critical  temperatiire.  test  pressure,  and 
draft  ISO  Standard  11622. 

14.  Requiring  that  pressure  relief 
devices  on  all  metric-marked 
specification  cylinders  be  set  at  no  less 
than  test  pressure.  Requiring  that 
pressure  relief  devices  on  all  3-series. 
nomnetric-marked  specification 
cylinders  be  set  at  no  less  than  test 
pressure  from  the  first  requalification 
due  after  the  effective  date  of  the  final 
rule. 


n.  New  qiecificatioo  Standards  for 
Metric-markfld  Cylinders 

A.  Consolidation  of  Cylinder  Standards 

As  discussed  above,  the  current 
cylinder  requirements  have  their  origin 
in  the  early  1900's.  The  regiilations  were 
developed  in  a  piecemeal  fashion,  wiih 
adjustments  being  made  to  address 
particular  situations  and  problems  on  a 
case-by-case  basis.  This  NPRM 
represents  RSPA's  first  comprehensive 
review  of  the  cylinder  requirements. 

RSPA  proposes  to  establish  four  new 
cylinder  specifications  for  seamless  and 
welded  cylinders.  These  proposed 
cylinder  specifications  are  more 
performance  oriented  and  incorporate 
provisions  that  recognize  certain 
domestic  and  international  practices. 
Cylinders  made  to  these  specifications 
woidd  be  marked  in  metric  units  and 
would  be  distinguished  by  a  unique 
specification  marking  that  closely 
approximates  the  maricings  in  draft 
International  Standards  Organization 
(ISO)  and  the  European  Committee  for 
Standardization  (CEN).  Technical 
Committee,  entitled  ISO/TC58/SC4  "Gas 
Cylinders  Operational  Requirements." 
based  on  CEN  Standard  EN  1089-1. 
"Transportable  gas  cylinders— Gas 
cylinder  identification — Part  1: 
Stampmarking. " 

The  new  seamless  cylinder 
specifications  are  identified  as  DOT  3M, 
3ALM.  and  3FM.  The  welded  cylinder 
specification  is  identified  as  the  DOT 
4M.  Eventtially.  RSPA  anticipates  that 
the  DOT  3M  specification  will  replace 
the  current  DOT  3A.  3AA.  3AX.  3AAX. 
3B.  and  3BN  specifications.  The  DOT 
3ALM  specification  will  replace  the 
3AL  specifications.  The  DOT  3FM  will 
replace  the  higher  strength  3AA  and  the 
3T  specifications.  The  DOT  4M  will 
replace  the  48.  4BA.  4BW.  4B240X. 
4B240ET.  and  4E.  In  futiire  rulemakings. 
RSPA  plans  to  propose  new  metric- 
mariied  cylinder  specifications  to 
replace  the  ciirrent  specifications  for  the 
DOT  3E.  3HT.  4D.  4DA  and  4DS;  the  4L; 
the  8  and  8AL:  and  the  DOT  39. 

The  basic  specification  requirements, 
those  common  to  most  metric-marked 
cylinders,  are  in  proposed  §  178.69.  This 
section  contains  definitions,  material  of 
construction,  duties  of  the  inspector, 
and  criteria  for  all  design  and 
production  qualification  tests  that  may 
be  required  by  the  individual 
spedfications.  Proposed  §  178.70 
contains  requirements  appUcable  to 
seamless  cylinders.  The  individual 
specifications,  containing  additional 
requiremenU.  are  in  §  178.71  for  the 
DOT  3M.  8 178.72  for  the  DOT  3 ALM.      . 
.  and  §  178.73  for  the  DOT  3FM. 
Proposed  §  178.81  contains 
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requirements  applicable  to  DOT  4M 
welded  cylinders. 

In  all  cases  where  the  new  proposed 
specifications  di^r,  the  new 
specification  requirements  will  have  a 
level  of  integrity  that  is  equivalent  to,  or 
greater  than,  the  current  nonmetric 
specification  requirements.  Significant 
changes  from  current  requirements  are 
discussed  further  in  this  preamble. 

B.  Cinder  Filling  Limits 

CGA  petitioned  RSPA  to  change  the 
test  pressure  from  5/3  times  service 
pressure  for  currently  authorized  DOT 
specification  seamless  cylinders  to  3/2 
times  service  pressure  for  newly 
constructed  DOT  specification  seamless 
cylinders.  In  effect,  the  CGA  proposal 
would  increase  the  filling  limit  for  most 
of  the  new  seamless  DOT  specification 
cylinders  to  that  currently  authorized 
for  cylinders  mariced  with  a  "*"  sign 
(see  49  CFR  173.302(c)).  In  the  historical 
and  technical  information  provided  to 
support  its  petition,  CGA  stated: 


In  1M2  during  th«  h«ight  of  industrial 
production  fcv  WWn,  ■  sbortagB  of  high 
pressura  gM  cylindars  developed.  The 
■hortaga  was  hampering  the  War  effort.  The 
three  manufKrtumra  oflugt  size  cylinder* 
«vere  alao  forging  shells  and  bomba  and  did 
not  have  capacity  to  forge  thoae  and  the 
required  quantities  of  high  preasvue  iteel 
cylinders. 

The  War  Production  Board  brought  this 
concern  to  the  Compraaaed  Gas  Auociation 
(CGA)  to  aeek  a  remedy  for  the  shortage  of 
high  pressure  cylinder*.  One  idea  was  to  start 
up  new  production  by  spinning  seamless 
tubing,  which  was  initiated  by  Cueno-Press 
and  Taylor  Forge:  but  that  would  take 
months.  An  immediate  "temporary"  relief 
was  conceived  which  wsh  to  increase  gas 
carrying  capacity  by  allotiring  an  "overfill"  of 
existing  cylinders.  After  careful  study,  the 
increase  of  10%  in  filling  pressure  (i.e.,  from 
2015  to  2215  psi)  was  considered  safia  and 
technically  sound  because  of  the 
conservative  design  required  by  DOT 
Specification  3A  and  of  the  existing  high 
pressure  cylinder*  produced  thereto. 

For  example:  A  10%  increase  in  wall  stress 
at  the  increased  filling  pressure  maintained 
the  operating  stress  weU  below  the  yield 
point  9f  the  steel;  and  so.  cyclic  fatigue 
bilure  would  not  bepome  a  CKtor  for  the 
ductile,  low  strength  steel.  Purthermora,  the 
operating  stress  would  still  be  &r  below  the 
ultimate  tensile  strength  providing  an 
adequate  safety  factor  which  related  service 
pressure  to  rupture  pressure:  and  the  only 
way  the  cylinder  pressure  of  permanent  gases 
could  reach  burst  pressure  was  by 
Involvement  in  a  fire. 

By  Joint  agreement  between  the  War 
Production  Board.  Interstate  Commerce 
Commission  (IOC)  and  the  Gas  Industry,  it 
was  decided  to  immediately  allow  a  "10% 
overfill"  for  the  existing  cylinder  fleet.  This 
was  to  be  allowed  for  both  flammable  and 
non-flammable  permanent  gases. 


To  make  this  effective  required  a  change  in 
the  "Regulations"  covering  "Charging  of 
Cylindns  writh  Non-liquefiisd  Compressed 
Gases"  because  it  was  to  be  applied  to 
existing  cylinders  as  well  as  new  production. 
Therefwe,  section  173.302  was  changed  and 
178  was  not  changed  to  cover  cylinder  design 
and  production.  Tliua,  s  10%  increase  in  the 
gas  carrying  capacity  of  the  existing  cylinder 
fleet  and  new  current  production  was 
immediately  achieved.  This  had  the  effect  of 
adding  10%  additional  cylinders. 

farAUowii«10% 


ILTadnical 
HigharFill 

A.  Introduction 

The  fleet  of  DOT  3  Series  cylinders  in  use 
during  the  war  years  performed  safely 
without  a  service  failure,  notably  from  fatigue 
or  gas  pressiue  rupture.  Thus,  the  carefully 
considered  decision  to  allow  the  charging 
pressure  to  be  increased  by  10%  was 
considered  to  be  proven  safs  and  technically 
valid. 

The  compressed  gu  industry  monitored 
performance  of  their  cylinder  fleets  and 
concluded  that  the  "temporary"  over-filling 
procedure  could  safely  become  a  permanent 
regulation.  However,  CGA  decided  to 
recommend  certain  controls  to  justify 
permanent  continuation  of  this  change  which 
efiactad  the  design  safety  factor.  Those 
controb  are  now  contained  in  CFR  Tide  49, 
clause  173.302  (c)  entitled  "Special  filling 
limits  for  Specification  3A,  3AA,  3AX,  3AAX 
and  3T  cylinders". 

The  technical  rationale  for  thoae  controls 
was:*  *  • 

(1)  "That  such  cylinders  are  equipped  writh 
frangible  diac  safety  relief  devicea  (without 
fusible  metal  backing)  having  a  bursting 
pressure  not  exceeding  the  minimum 
prescribed  test  pressure." 

Rationale:  This  was  to  guarantee  that 
cylinder  preesure  from  any  source  could 
never  reach  the  cylinder  deaign  burst 
pressure.  Therefore,  lowering  the  ratio  of 
service  pressure  to  rupture  pressure,  was 
meaningless  because  the  cylinders  would  be 
equipped  with  a  "rupture  port"  which  would 
vent  the  gas  pressure  at  a  pre-deteimined 
pressure  and  prevent  the  cylinder  from  ever 
reaching  its  "burst"  pressure.  *  *  * 

(2)  "Tliat  the  elastic  expansion  shall  have 
been  determined  at  the  time  of  tlie  last  test 
or  retest  by  the  water  jacket  method." 

Rationale:  In  the  1930a  and  1940s  the  CGA 
had  developed  and  refined  the  water  jacket 
test  method,  and  developed  the  mathematical 
relationship  of  wall  stresses  as  maasursd  by 
the  elastic  expansion  of  individual  cylinder 
designs.  The  average  wall  stress  as 
determined  by  elastic  expansion  measured  by 
the  water  jacket  hydrostatic  test  was  limited 
to  a  specified  stress  less  than  the  permitted 
maximum  design  stress.  For  example.  3AA 
design  cylinders  were  to  be  rejected  if  the 
elastic  expansion  exceeded  a  value 
equivalent  to  the  strain  developed  at  an 
average  wall  stress  of  67,000  psi;  whereas, 
the  design  wall  stress  limit  in  178.37-10(b) 
is  70,000  psi.  This  4%  decrease  in  wall  stress 
was  selected  because  elastic  expansion 
measures  the  average  effective  wall  thickness 
and  not  the  minimum.  At  the  same  time  it 
was  concluded  that  a  small  increase  (i.e.,  4%) 


in  the  stress  at  isolated  areas  of  a  cylinder 
could  be  safely  tolerated  to  allow  for 
localized  damage  or  thinning:  and  a 
"Maximum  wall  stress  limitation"  was  set; 
e.g,  73,000  psi  for  3AA  design  cylinders. 
This  procedure  of  elastic  expansion  control 
was  developed  to  further  justify  the 
permanent  use  of  the  "10%  overfill"  by 
guaranteeing  that  such  cylinders  would  be 
controlled  l^  limiting  the  loss  of  wall 
thickness  ao  that  the  stress  at  service  pressure 
would  be  below  the  yield  point  of  the 
cylinder  steel.  *  •  • 

(3)  "That  either  the  average  wall  stress  or 
the  maximum  wall  stress  shall  not  exceed  the 
wall  stress  limitations  shown  in  the 
following  table." 

Rationale:  Wall  straas  limitations  for  both 
average  wall  and  isolated  spots  were 
developed  fix  each  "class  of  steel"  used  for 
IOC  3,  DOT  3A,  and  DOT  3AA  cylinder 
designs.  (Much  later  D0T-3T  was  added.) 
These  limits  wrere  selected  from  known 
physical  properties  of  these  steel  classes;  and 
were  set  to  assure  that  stress  st  operation 
pressures  were:  (1)  well  below  yield  point 
and  (2)  that  an  adequate  burst  pressure  to 
service  pressure  ratio  was  obtained.  This 
clause  amplifies  the  preceding  clause  2. 

(4)  "That  an  external  and  internal  visual 
examination  made  the  time  of  test  or  retest 
shows  the  cylinder  to  be  free  from  excessive 
ooRosion,  pitting,  or  dangerous  defscts." 

Rationale:  The  body  of  data  and  service 
experience  available  within  the  CGA  had 
proven  that  the  design  criterion  far  DOT  high 
pressure  cylinders  «ras  eminentiy  safe; 
especially  as  regards  cycle  life  and  rupture  in 
service.  The  only  cause  of  cyclic  or  tensile 
rupture  would  be  damage  inflicted  during 
manufacture  or  service.  Thus,  the  visual 
inspection  before  and  during  use  vna 
considered  to  be  an  eaaential  safety  measure, 
which  continues  to  be  true  today. 

(5)  "That  a  plus  sign  (••■)  be  added 
following  the  test  date  marking  on  the 
cylinder  to  indicate  compliance  with 
paragrapha  (c)  (2),  (3)  and  (4)  of  this  section." 

Rationale:  This  vna  to  force  both  the 
cylinder  manufacturer  and  user  to  take  a 
physical  act  to  signify  their  guarantee  of 
compliance  with  the  control  methods.  This 
alao  was  an  easily  discerned  mark  that 
pannitted  personnel  to  identify  which 
cylinders  were  satisfactory,  safe  and  qualified 
for  charging  to  the  "10%  overfill". 

B.  Wall  Stress  and  Safety  Factors  of  Series  3 
DOT  Grinders 

The  most  anmnon  high  pressure  cylinder 
in  use  in  1942  was  the  IOC-3A-2015  with 
size  of  9"  O.D.  x  51"  long,  rated  st  220  cubic 
feet  oxygen  capacify.  This  cylinder  made  of 
nonnalized  intermediate  manganese  steel 
had  an  ultimate  tensile  strength  of  about 
95,000  psi  and  had  excellent  ductilify  and 
good  charpy  impact  strength  at  -  50*F.  to 
assure  safe  fracture  performance.  The  design 
stress  at  test  pressure  vras  49,500  psi  which 
with  the  5/3  test  pressure  ratio  allows  a  stress 
of  29,600  psi  st  2015  psi  service  pressure. 
The  yield  point  was  about  69,000  psi  (about 
0.73  X  U.T.S.).  Thus  the  service  stress  was 
about  50%  of  yield  stress,  which  level 
assured  a  long  (virtually  infinite)  cycle  life. 
The  burst  stress  to  service  stress  ratio  (safety 
fector)  was  about  3.2  (95,000  ■•■  29,600).*  *  * 
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This  ratio  of  operating  stress  compared  to 
ultimate  strength  was  obvfously  a 
conservative  design.  The  conservatism  is 
mc»e  obvious  in  view  of  the  fact  that  the 
cylinders  were  seamless,  forged,  high  quality 
steel  pressure  vessels  which  have  no  stress 
concentration  points  in  the  longitudinal 
plane  of  major  stress.  Furthermore,  they  were 
used  in  non-corrosive  gas  service  and  have 
no  source  to  increase  the  contained  pressure 
during  use  except  by  the  small  fluctuations 
in  ambient  temperature  or  a  fire.  The 
cylinders  are  also  subjected  to  periodic 
requalification.  In  view  of  these  facts/data 
and  the  excellent  service  record,  the  decision 
was  made  in  1942  to  allow  stress  to  increase 
about  32,600  psi  at  service  pressure  for  the 
"10%  overfill".  This  equates  to  a  working 
stress  to  burst  strength  ratio  of  2.9  (95,000  + 
32.600). 

Thus  the  "10%  overfill"  was  considered 
technically  appropriate  and  eminentiy  safe  as 
a  way  to  increase  the  oxygen  carrying 
capacify  from  220  CF  to  244  OF.  These 
cylinders  have  continued  in  service  for  over 
50  years  with  a  perfect  safety  record  as 
regards  cyclic  or  pressure  rupture  in  service. 
The  same  effective  stress  at  test  pressure  can 
be  achieved  by  testing  either  at  5/3  of  2015 
or  3/2  of  2215.  These  pressures  are  3356  and 
3323  which  stresses  the  wall  to  49,350  and 
48.720  psi  respectively.  This  1.2%  difiisrence 
in  test  pressure  stress  would  be 
inconsequential  vrith  respect  to  cylindw 
safety.  Tlierefbre,  the  test  pressure  in  the 
DOT  3A,  3AA.  and  3T  specifications  can 
safely  be  changed  to  3/2  instead  of  5/3 
service  pressure.  The  following  paragraph 
describes  graphic  presentation  of  the 
situstion  with  intermediate  manganese 
ncMmalized  and  chrome-moly  quenched  and 
tempered,  which  repreaents  virtually  100% 

of  the  3A  and  3AA  cylinders  in  the  U.S. 

•  •  • 

It  is  proposed  to  %mte  all  the  "10% 
overfill"  into  the  design  conditions  for  DOT 
3A,  3AX,  3AA,  3AAX,  3F  (new)  and  3T.  Thu 
can  be  accomplished  by  merely  changing  the 
required  test  pressure  from  5/3  x  service 
pressure  to  3/2  x  service  pressure.  For  all 
intents  and  purposes,  the  cylinders  would  be 
exacUy  the  same  as  discussed  above.  *  *  * 

m.  Coochisi— s 

1.  DOT  3 A  and  3AA  cylinders  have  been 
in  use  since  1942  (54  years)  with  a  ratio  of 
test  pressure  to  service  pressure  of  3/2.  At 
time  of  manufacture  or  retest,  the  cylinders 
are  tested  at  5/3  x  service  pressure;  but  the 
service  pressure  is  increased  by  10%  for 
filling. 

2.  The  10%  overfill  pressiu«  times  3/2 
results  in  a  wall  stress  at  test  pressure  only 
1%  less  than  the  requirement  to  test  at  5/3 
times  marked  service  pressure. 

3.  The  3/2  test  pressure  would  result  in  a 
calculated  minitnnin  wall  of  barely  0.001 
inch  less  for  a  current  cylinder  with  a  0.250 
trail  minimum. 

4.  The  tiny  decrease  in  wall  thickness  and 
effect  of  1%  lower  stress  at  test  pressure 
would  have  no  effect  in  overall  cylinder    . 
safiBfy. 

5.  The  sendee  record  since  1942  (54  years) 
has  been  perfect  as  regards  rupture  under  gas 
pressure  and  cyclic  fatigue  characteristia 


The  change  to  3/2  test  versus  5/3  does  not 
change  any  measurabfe  characteristic  which 
would  efiect  these  failure  modes. 

6.  The  ASME  Code  uses  a  3/2  test  pressure 
to  working  pressvre  ratio. 

7.  Europe  (18  countries)  uses  the  3/2  test 
to  service  pressure  ratio. 

The  minimum  prescribed  test  pressure 
shall  be  3/2  times  the  mariced  service 
pressure  for  all  cylinders  ¥nth  a  marked 
service  of  SOO  psi  or  greater  for  all  Series  3 
steel  cylinders.  This  should  also  be 
considered  for  cylinders  made  of  nickel, 
alumintun  or  stainless  steeL 

In  considning  the  issue  of  cylinder 
filling  limits,  R^A  also  reviewed    • 
technical  information  supplied  by 
cylinder  manufacturers  and  by  holders 
of  exemptions  that  authorize  either  a 
test  pressure  of  3/2  times  service 
pressure  or  10%  overfill  for  materials 
not  currently  specified  in  49  CFR 
173.302(c),  the  hazardous  materials 
information  system  data  base  fat 
incidents  involving  "+"  marked 
cylinders,  and  the  woric  currently  being 
done  by  the  ISO  and  the  United  Nations 
Group  of  Experts  on  the  Transport  of 
Dangerous  Goods.  After  reviewing  all 
the  available  information.  RSPA  has 
concluded  that  bom  a  transportation 
safety  perspective,  there  is  no  technical 
reason  or  safety  experience  which 
would  prohibit  increasing  the  cylinder 
filling  limits  for  seamless  cylinders  to 
those  comparable  to  the  levels  currently 
authorized  in  49  CFR  173.302(c). 
Therefore,  RSPA  has  accepted  the  O^ 
proposal  to  increase  the  filling  limits  for 
new  cylinders,  in  principle,  but  has 
chosen  to  limit  the  proposal  for 
increased  filling  limits  to  metric-mariced 
DOT  Specification  cylinders. 
Additionally,  RSPA  has  not  chaiiged  the 
reqtiirements  in  49  CFR  173.302(c)  for 
the  current  DOT  specification  cylinders, 
but  has  moved  them  to  proposed 
§  173.302a(b). 

With  regards  to  existing  cylinders, 
RSPA  is  considering  a  process  for 
accepting  certain  DOT  specification 
cylinders  as  meeting  the  new  metric 
specifications,  but  is  still  considering 
various  conversion  criteria.  RSPA 
solicits  comments  from  interested 
persons  as  to  the  interest  and  fiaasibility 
of  developing  such  a  conversion 
program  and.  if  fisasible.  specific  criteria 
for  requalifying  and  conversion  of 
existing  cylinders. 

C.  Specification  Markings  on  Metric- 
marked  Cylinders 

In  the  CGA  submission  to  RSPA.  it 
was  requested  that  cylinders  be  marked 
in  bar  rather  than  psig.  Bar  is  an 
internationally  accepted  metric  unit  for 
pressure  in  the  compressed  gas 


industry.  This  change  would  help  make 
marking  DOT  specification  cylinders 
consistent  with  the  practice  in  most 
European  countries  which  are  currently 
marking  cylinders  with  the  test  pressure 
shown  in  bar. 

While  considering  this  request,  RSPA 
reviewed  its  current  marking 
requirements  as  well  as  two  draft 
doomients  on  the  subject  of  cylinder 
marking  being  considered  by  the  ISO 
and  the  CEN.  The  dociunsnts  are  ISO/ 
DIS  13769,  "Gas  cylinders— Stamp 
marking."  and  CEN  Standard  EN  1089- 
1.  "Transportable  gas  cylinders — Gas 
cylinder  idwitification — Part  1: 

■^tampmarking. " 

Based  upon  this  review,  RSPA 
proposes  to  change  the  way  DOT 
specification  cylinders  are  marked.  The 
new  marking  scheme  will  change  the 
ntmiber  and  sequence  of  marks  required 
to  be  placed  on  DOT  specificatian 
cylinders  by  manuhcturars  and  is 
consistent  with  the  sequence  being 
proposed  by  both  ISO  and  CEN. 
However.  RSPA  does  not  proposed  to 
require  all  of  the  cylinder  marics 
contained  in  either  the  ISO  or  CEN 
documents.  The  proposed  marking 
scheme  will  also  maike  it  easier  to 
identify  those  cylinders  manufactured 
to  the  proposed  specifications. 
Addition^y,  the  nruirking  scheme  is 
similar  to  the  type  of  maiking  scheme 
contained  in  the  United  Nations 
RecommendaticMis  for  the  Transport  of 
Dangerous  Good  for  non-bulk 
packagings  and  intermediate  bulk 
containers. 

The  proposed  marking  sequence,  with 
each  element  separated  by  a  slash  mark, 
is  as  follows: 
DOT  Specification 
Country  of  origin 
Manu&cturer's  identificaticm 
Serial  number 
Stamp  for  non-destructive  testing  (if 

applicable) 
Minimum  wall  thickness 
Water  capacity  (liters) 
Test  pressure  (bar) 
Identification  of  alloy 
Tare  weight  (kg) 

Identification  of  inspection  agency 
Test  date 
REE  (if  applicable) 

The  most  significant  change  is  the 
marking  of  the  new  specification 
cylinders  with  test  pressure  instead  of 
service  pressure.  DOT  specification 
cylinders  have  always  been  designed  to 
test  pressure  rath«r  than  service 
pressure.  Specifically,  the  stress 
formulas  used  to  determine  the 

minimum  wall  tbirlmass  of  DOT 

specification  cylinders  are  calculated  at 
the  m'"'""""  test  pressure. 
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Additionally,  as  currently  authorized  in 
49  CFR  173.302(c).  many  cylinders  used 
to  transport  compressed  gases  which  are 
not  liquefied,  dissolved,  toxic  or 
flammable  are  filled  to  a  pressiire  10% 
in  excess  of  their  marked  service 
pressure  and  49  CFR  173.304(f) 
specifies,  with  limited  exceptions,  that 
the  pressure  in  the  container  at  130*F 
shall  not  exceed  5/4  times  the  marked 
service  pressure.  While  marking  the  test 
pressure  rather  than  the  service  pressure 
will  require  the  training  of  persons  who 
fill  cylinders,  it  should  not  have  any 
adverse  safety  effiscts  since 
inadvertently  filling  a  cylinder  to  the 
marked  test  pressure,  in  bar.  would 
result  in  the  cylinder  being  filled  to  a 
lower  pressure  than  the  currently 
marked  service  pressure  in  psig. 
Further,  most  cylinders  are  filled  by  a 
person  who  uses  a  filling  table  that 
shows  the  values  already  adjusted  for 
changes  in  temperature  and  elevation. 
RSPA  envisions  that  cylinders  marked 
with  test  pressure  will  also  be  filled  by 
using  filling  tables. 

m.  Independent  Inspection — New  DOT 
Specification  Cylinders 

A  DOT  specification  cylinder  is.  and 
has  been  for  the  past  sixty  years,  a 
widely  recognized  standard  for  the  safe 
transportation  of  compressed  gases.  This 
wide  acceptance  has  resulted  in 
significant  isconomic  benefit  to  domestic 
industry  far  beyond  the  value  of  the 
cylinders  sold  internationally.  Market 
demand  for  gases  and  equipment  has 
increased  as  a  direct  result  of  the 
reputation  of  the  DOT  cylinder  for 
strength,  durability  and  quality. 

Since  the  early  1900's.  cylinders 
manufKtured  under  DOT'S  "high 
pressure"  specifications  have  required 
independent  inspection,  originally 
referred  to  as  "disinterested 
inspection."  Occasionally.  RSPA 
receives  complaints  fixun  companies 
about  costs  of  independent  inspection 
or  claims  that  the  companies'  employees 
are  as  knowledgeable  and  qualified,  if 
not  more  so,  as  the  independent 
inspector.  However,  RSPA's  Office  of 
Hazardous  Materials  Enforcement, 
through  its  compliance  inspection 
program,  has  found  a  higher  level  of 
compliance  with  the  regulations  when 
inspection  and  certification  functions 
are  carried  out  by  an  Independent 
Inspection  Agency  (UA)  instead  of  by  an 
employee  of  the  manufacturing 
company.  In  order  for  DOT  specification 
cylinders  to  be  acceptable  for  service  in 
most  foreign  countries,  cylinders  must 
be  certified  through  an  inspection 
process  which  is  not  controlled  by  the 
cylinder  manufacturer.  Since  1977,  all 
DpT  specification  cylinders 


manufactured  outside  the  United  States 
under  the  RSPA  foreign  cylinder 
approvals  program  are  required  to  be 
inspected  and  certified  by  an  DA. 

In  order  to  maintain  the  high  level  of 
safety  established  over  the  past  100 
years,  to  maintain  the  acceptability  of 
DOT  specification  cylinders  worldwide, 
and  to  facilitate  the  harmonization 
between  domestic  and  foreign  cylinder 
specifications.  RSPA  is  proposing  that 
all  cylinders  manufactured  or  rebuilt  to 
the  new  EXDT  metric-marked  cylinder 
specifications  be  subject  to  inspection 
by  an  IIA.  In  effiect.  this  would  continue 
the  current  DOT  inspection 
requirements  for  seamless  cylinden  and 
extend  the  practice  to  welded  cylinders. 

IV.  DOT  Approval  of  Cylinda- 
Raqualifien 

RSPA  proposes  that  any  person  who 
requalifies  a  DOT  specification  cylinder 
must  be  approved  by  the  Associate 
Administrator  prior  to  performing  any 
requalification  function  that  requires  an 
inspection  or  retest  date  to  be  marked 
on  the  cylinder.  The  affected  functions 
include  performance  of  a  visual 
inspection,  pressure  test,  ultrasonic 
thickness  test,  repair,  or  the  rebuilding 
of  cylinders.  This  proposal  will  enhance 
the  accountability  of  tne  cylinder 
requalification  process. 

Currently,  §  173.34(e)(13)  permits  a 
cylinder  used  exclusively  for  certain 
liquefied  gases  to  be  requalified  for  use 
by  performing  an  external  visual 
inspection  and  marking  the  cylinder 
with  the  test  date  and  an  "E".  The  "E" 
indicates  that  the  cylinder  was 
requalified  by  external  visual  inspection 
in  accordance  with  CCA  Pamphlet  C-6 
rather  than  by  a  hydrostatic  test.  A 
person  who  performs  only  external 
visual  inspections  is  not  required  to 
obtain  an  approval  firom.  or  register 
with,  the  Associate  Administrator. 
Although  current  §  173.34(e)(13) 
requires  these  persons  to  maintain 
records,  RSPA  does  not  know  who  or 
how  many  persons  requalify  and  mark 
cylinders  with  an  inspection  date  and 
an  "E",  or  the  locations  of  their  places   . 
of  business.  Also,  RSPA  does  not  know 
whether  these  persons  have  the 
knowledge  and  skills  necessary  to 
perform  the  required  functions, 
including  use  of  required  inspection 
standards. 

RSPA  inspectors  have  frequently 
observed  DOT  specification  cylinders, 
primarily  in  liquefied  petroleum  gas 
service,  that  bear  markings  representing 
that  they  were  requalified  for  use.  The 
markings  reflected  dates  of  recent 
requalification  by  external  visual 
inspection.  One  cylinder,  marked  with 
the  letter  "E"  and  the  date  "6  98,"  was 


examined  by  RSPA  personnel  on  Jime 
19. 1998,  and  found  to  be  rusted  to  an 
extent  that  there  is  no  doubt  that  \he 
rust  formed  long  before  the  mariLW 
inspection  date.  Considering  the  amount 
of  undisturbed  rust  on  the  cylinder,  it 
was  apparent  that  the  person 
requalifying  the  cylinder  did  not 
properly  prepare  it  for  inspection  by 
first  completely  removing  all  rust  from 
the  exterior  surface  of  the  cylinder,  as 
required  by  paragraph  3.1  of  CGA 
Pamphlet  0-6,  which  was  developed  by 
the  compressed  gas  industry  for 
adoption  by  reference  as  Federal 
regulations. 

m  reviewing  the  approach  for 
resolving  this  issue,  RSPA  considered 
five  rations: 

(1)  Continue  the  current  provision 
that  allows  persons  who  are  not  known 
to  RSPA  to  requalify  cylinders  by 
performing  visual  inspections; 

(2)  Adopt  a  registration  program  that 
would  require  perstms  who  perform 
visual  requalification  to  be  registered 
with  RSPA  and  to  mark  their  requalifier 
identification  numben  (RDM)  on  the 
cylinden  they  inspect; 

(3)  Adopt  an  approvals  program 
requiring  that  persons  performing 
lequalifications  of  cylinders  by  visual 
inspection  be  approved  by  RSPA  upon 
written  application  containing 
statements  regarding  their 
qualifications; 

(4)  Adopt  an  approvals  program  that 
would  require  persons  performing 
visual  requalifications  to  be  reviewed  by 
an  indepwadent  inspection  agency;  and 

(5)  Discontinue  visual  requalification 
of  cylinders,  thereby  requiring  all 
affected  cylinden  to  be  hydrostatically 
retested. 

RSPA  selected  option  3  for  this  NPRM 
because  it  will  not  impose  the  burden 
and  added  cost  of  employing  an 
independent  inspection  agency  while 
ensuring  the  accountability  of  a  person 
performing  visual  requalifications  and 
providing  RSPA  the  authority  to  revoke 
or  suspend  the  person's  approval  for 
demonstrated  non-compUance  with  the 
requalification  requirements.  Also,  by 
requiring  a  certification  that  an 
applicant  has  the  ability  to  perform 
requalifications,  RSPA  believes  each 
applicant's  awareness  of  the  importance 
of  compliance  will  be  heightened.  RSPA 
soUcits  comments  on  these  options  and 
othen  that  RSPA  may  not  have 
considered. 

V.  Requalification  Markings 

RSPA  proposes  to  amend  §  171.2(d)  to 
prohibit  the  misrepresentation  of  a 
requalification  identification  number 
(Rff4)  marking.  Over  the  yean,  through 
its  compliance  program.  RSPA  has  been 
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in  contact  with  dozens  of  individuals 
who  did  not  perform  the  required 
hydrostatic  tests,  but  stamped  the 
cylinders' as  though  each  cylinder  had 
passed  the  inspections  and  tests.  The 
steel  stamps  used  to  maiit  the  cylinden 
are  readily  available,  low-cost  and 
simple  to  use.  RSPA  believes  that  these 
and  other  fectore  (e.g.,  the  high  cost  of 
purchasing  and  maintaining  hydrostatic 
test  equipment  when  compared  to  the 
mere  cost  of  obtaining  a  set  of  steel 
stamps)  provide  an  economic 
inducement  for  some  individuals  to 
engage  in  fraudiilent  activities.  Based  on 
recent  enforcement  data,  this  safety 
problem  appeara  to  be  more  widespread 
than  RSPA  originally  thought.  RSPA  is 
concerned  about  the  number  of 
cylinden  that  are  fraudulently  stamped 
and  then  are  used  to  transport 
hazardous  materials  in  commerce. 
These  cylinden,  whose  structural 
integrity  has  not  been  verified,  pose 
substantial  risks  to  health,  safety  and 
property.  When  RSPA  discoven  these 
situations.  RSPA  publishes  a  safety  aleri 
notice  (see  Notice  No.  97-2. 62  FR 
19651;  Notice  No.  97-3. 62  FR  24548) 
and.  where  appropriate,  refen  the 
matter  to  the  Department  of  Justice  for 
possible  criminal  prosecution  (see 
United  States  v.  American  Oxygen 
Company.  eCal.,  Docket  No.  97-533 
(D.N.M.)). 

RSPA  is  also  soliciting  comments  on 
the  issue  of  what  futiue  method  at 
methods  should  be  used  to  mark  DOT 
specification  cylinden  during  the 
requalification  process.  Currently,  after 
a  cylinder  meets  the  requalification 
standards  (e.g.,  passes  a  hydrostatic  test, 
internal  and  external  visual 
examinations,  etc.).  the  requalifier 
stamps  the  month  and  year  of  the  test 
and  its  RIN  on  the  cylinder.  This 
marking  is  normally  accomplished  with 
steel  stamps  (Note:  currently  under  an 
exemption  certain  fiber-wrap[>ed 
cylinden  may  be  marked  with  labels.). 
Through  this  ndemaking,  RSPA  is 
evaluating  the  merits  of  new  marking 
methods  for  DOT  specification  cylinden 
following  the  requalification  process. 

RSPA  IS  considering  incorporating  a 
number  of  marking  options  (e.g., 
labeling,  marking  with  a  laser,  replacing 
the  RIN  with  a  symbol  that  is  difficult 
to  duplicate,  etc.).  RSPA  is  requesting 
oonunents  from  the  public  as  to  the 
feasibility,  costs  and  benefits  of 
alternatives  to  the  metal  stamping 
method  and  whether  the  public  believes 
there  is  justification  for  RSPA  adopting 
an  alternative  method. 

VL  Toxic  Gases 

Division  2.3  and  6.1,  Hazard  Zone  A 
and  B  toxic  inhalation  hazard  (TIH) 


materials  present  a  substantial  risk  to 
the  public,  transport  worken  and 
emergency  responden  even  when  small 
quantities  are  released.  For  smaller 
cylinden,  shifting  freight  and  dropping 
are  major  sources  of  package  damage 
and  releases  of  hazardous  materials. 
Cylinden  are  sometimes  dropped  in 
handling,  resulting  in  valve  damage  or 
cylinder  pimctures.  In  a  study  of 
Hazardous  Materials  Information 
System  (HMIS)  reports  for  the  past  10 
yean.  RSPA  found  that  over  30%  of  all 
reported  cylinder  incidents  involved 
valve  damage.  Valve  damage  occiire 
when  valves  are  inadequately  protected 
by  outer  packagings  or  valve  protection 
devices.  Punctures  most  commonly 
oociu'  when  a  cylinder  is  impacted  by 
handling  equipment  or  other  cargo  or  is 
dropped  upon  other  cargo  or  handling 
equipment.  To  reduce  the  probability 
that  a  handling  incident  may  result  in 
the  release  of  a  TIH  material.  RSPA 
proposes  to  expand  the  current  drop  test 
requirement  for  cylinden  containing 
TIH  materials  to  include  Hazard  Zone  B 
materials  and  a  performance  test  for 
cylinder  pujicture  for  TDi  materials  in 
Hazard  Zones  A  and  B.  These  proposed 
performance  tests  apply  to  bare 
cylinden  and  cylinden  packed  in 
strong  outside  packagings. 
-     The  performance  test  lor  puncture  is 
based  upon  dropping  a  cylinder  seven 
feet;  the  same  height  used  in  the  drop 
test  for  cylinder  valve  protection.  The 
seven-foot  drop  height  represents  the 
typical  distance  that  an  industrial  gas 
cylinder  would  encoiuiter  if  it  fell  from 
a  truck.  RSPA  chose  an  angle  inm  (2 
inch  by  2  inch  by  0.25  inch  thick)  as  a 
typical  penetrator.  The  major 
parameten  omtrolling  cylinder 
penetration  are  cylinder  material,  wall 
thickness,  drop  height  and  the 
cylinder's  gross  weight.  For  consistency. 
rIspA  proposes  the  cylinder  weight  be 
the  water-filled  weight.  To  represent  in- 
service  stress  omditions,  the  proposed 
test  is  performed  on  the  filled  cylinder 
charged  to  service  pressure  for 
nonmetric-marked  cylinden  and  67%  of 
test  pressure  for  metric-marked 
cylinden. 

The  puncture-performance  test  would 
be  required  for  metric-maiked  and 
nonmetric-marked  cylinden.  To 
facilitate  implementation  of  this 
requirement  for  nonmetric-marked 
cylinden,  RSPA  is  proposing  a  two-year 
implementation  period.  RSPA  also 
proposes  a  table  showing  threshold 
values  of  wall  thickness  for  cylinden  of 
a  particular  specification,  material,  and 
water-filled  weight  range.  Cylinden 
meeting  the  specified  criteria  with  a 
minimum  side  wall  thiclmess  equal  to 
or  greater  than  the  value  specified  in  the 


table  would  quaUfy  under  current 
$  173.40(d)(1)  without  puncture  testing. 
To  minimize  the  testing  burden,  RSPA 
plans  to  perform  puncture  testing  to 
develop  initial  values  for  the  table. 
RSPA  is  requesting  that  cylinder 
manufacturera  and  shippen  assist  RSPA 
in  developing  this  table.  RSPA  is  also 
soliciting  comments  on  whether  welded 
cylinden  and  cylinden  with  wall 
thirlmft*^  of  2.0  mm  or  less  are  used  for 
the  transportation  of  Division  2.3  and 
6.1  Hazard  Zone  B,  C,  and  D  materials. 
RSPA  will  use  this  information  to 
further  develop  the  puncture  testing 
threshold  table.  When  sufficient  data  is 
available,  RSPA  would  consider  the 
development  of  a  graph  or  calculation  as 
a  mme  practical  means  to  depict  a 
minimum  thickness  threshold  for 
puncture  resistance. 

Vn.  Discoiitinnation  of  Certain 
CyUnder  SpedficatioBS 

RSPA  proposes  to  discontinue  the  use 
of  the  foUowing  DOT  cylinder 
specifications:  3C,  3D,  4.  4A,  4B240X, 
4B240FLW,  4C,  9,  25,  26,  33.  38,  40  and 
41.  RSPA  believes  that  these  cylinden 
are  obsolete  and  no  longer  in  general 
use.  Authorization  to  manufacture  these 
cylinden  was  removed  from  the 
regulations  on  September  11, 1980  (45 
FR  59887).  Comments  are  solicited  from 
persons  who  may  be  using  these 
cylindns. 

If  the  proposals  contained  in  this 
NPRM  lead  to  pubUcation  of  a  final  rule, 
RSPA  proposes  to  |MX>vide  a  transition 
period  of  five  yean  from  the  effective 
date  of  the  final  rule  for  the  cmtinued 
constructim  of  cylinden  made  to  the 
following  DOT  specifications:  3A.  3AX. 
3AA.  3AAX.  3AL,  3B,  3T,  3BN.  4B, 
4BA.  4BW.  4B240ET.  and  4E.  RSPA 
believes  a  five-year  transition  period  for 
new  construction  of  cylinden 
conforming  to  these  specifications  will 
reduce  the  burdens  incxirred  by  persons 
affected  by  this  proposal.  Cylinden 
made  to  these  specifications  would  be 
authorized  for  continued  use  as  long  as 
they  meet  standards  for  periodic 
requatification.  Voluntary  compliance 
with  the  new  metric  or  revised 
requirements  would  be  authorized  90 
days  following  publicaticm  of  the  final 
rule  in  the  Federal  T 


Vm.  Pressure  ReUefDevice  (PRD) 


In  a  previous  rulonaldng  (see,  Docket 
No.  HM-220A.  61  FR  26750.  26756; 
May  28. 1996).  RSPA  proposed 
voluntary  compliance  with  CGA 
Pamphlet  S-1.1,  paragraph  9.1.1.1, 
which  would  require  verification  that 
the  PRDs  operate  properly.  RSPA  made 
this  proposal  based  on  the  view  that 


58466 


Federal  Register /Vol.  63.  No.  210 /Friday.  October  30.  1998 /Proposed  Rules 


over  time  certain  components  within  a 
PRD  will  cease  to  function  as  designed. 
Thus,  RSPA  proposed  adopting 
paragraph  9.1.1.1  which  would  have 
required  that  the  operation  of  the  PRD 
be  verified.  A  number  of  commenters 
opposed  this  proposal  citing  its  cost  and 
the  lack  of  incident  data  supporting 
adoption  of  this  requirement.  Based  on 
the  need  to  gather  more  data  and  review 
the  cost  estimates  submitted,  RSPA 
withdrew  the  proposal  and  agreed  to 
consider  the  proposal  in  a  future 
rulemaking.  RSPA  continues  to  evaluate 
adopting  this  industry  standard. 

Smce  publication  of  HM-220A  final 
rule,  gas  industry  representatives  have 
expressed  the  view  that  over  time  most 
polymers,  used  as  seats  in  PRDs, 
vulcanize.  Vulcanization  prevents  the 
devices  from  functioning  as  designed. 
RSPA  solicits  information  on  the 
following: 

1.  Data  and  comments  on  the  cost, 
effectiveness  and  need  for  adopting 
paragraph  9.1.1.1,  in  CGA  Pamphlet  S- 
1.1. 

2.  Additional  incident  data  from  State 
and  local  officials  concerning  incidents 
that  involved  compressed  gas  cylinders 
which  may  not  have  been  reported  to 
RSPA  because  the  incident  did  not 
involve  a  hazardous  materials  carrier  or 
did  not  meet  the  reporting  criteria 
specified  in  49  CFR  §  171.16. 

3.  Comments  on  the  need  to  require 
PRD  manufacturers  to  certify  a 
performance  range  and  period  for  their 
devices.  Thus,  a  PRD  would  have  to 
perform  within  specific  limits 
throughout  a  specific  lifiB. 

Public  conunents  that  address  these 
issues  will  be  considered  in  a  future 
rulemaking. 


K.  Related  Rulemakings.  Petitioiia  fbr 
Rulemaking,  and  Safitty 
Recanmendationa 

Docket  HM-176A  (RtN  2131-AB51). 
RSPA  proposes  to  amend  §  178.46  to 
remove  aluminimi  alloy  6351-T6  as  an 
authorized  material  for  the  manufacture 
of  DOT  SAL  seamless  cylinders.  In 
January  1990.  at  RSPA's  urging, 
manufacturers  of  DOT  SAL  cylinders 
voluntarily  discontinued  the  use  of 
aluminum  alloy  6351-T6  because 
cylinders  made  of  this  alloy  are 
susceptible  to  cracks  that  could  result  in 
leaks  or  ruptures. 

On  July  10, 1987,  RSPA  published  in 
the  Federal  Register  a  safety  advisory 
and  advance  notice  of  proposed 
rulemaking  (ANPRM)  (Docket  No.  HM- 
176-A:  52  FR  26027)  to  inform  all 
persons  possessing  DOT  SAL  (49  CFR 
178.46)  cylinders,  made  of  aluminum 
alloy  6351  manufactxired  by  Luxfer  USA 
Limited,  that  cracks  had  developed 
during  service  which  occasionally 
resulted  in  leakage  and  loss  of  cylinder 
contents.  In  addition  to  the  safety 
advisory,  the  notice  identified  those 
cylinders  at  risk,  suggested  steps  that 
users  should  take  to  minimize  risks,  and 
requested  industries'  comments 
concerning  the  extent  of  the  problem 
and  their  suggestions  on  corrective 
measures. 

RSPA  received  31  comments  from 
manufacturers,  distributors,  and 
industrial  users  of  aliuninum  alloy 
cylinders.  Some  commenters  submitted 
findings  of  studies  for  cylinders 
manufactured  with  aluminum  alloy 
6351,  including  sustained  load  cracking 
(SLC)  behavior  testing.  The  majority  of 
the  comments  and  findings  concluded 


that  DOT  SAL  cylinders  made  from 
aluminum  alloy  6351.  including 
cylinders  authorized  under  exemption 
DOT-£  72S5,  pose  a  greater  probability 
of  frulure  than  other  cylinders.  Further, 
information  available  to  RSPA  reveals 
that  it  is  difficult  to  detect  cracks  in 
these  cylinders  which  adds  to  the  risks. 
RSPA  published  several  notices  to  aleri 
persons  to  the  safisty  risk  associated 
with  cylinders  manufactured  to  the  DOT 
SAL  specification  or  under  exemption 
DCfC  E-7235  and  containing  alloy  6351 
(50  FR  32944.  August  15, 1985;  58  FR 
15895.  March  24. 1993.  59  FR  38028. 
July  26, 1994).  Thus,  there  is  sufficient 
data  which  demonstrates  that  this  alloy 
is  not  suitable  for  the  manufacture  of 
compressed  gas  cylinders  and  that  it 
should  be  removed  as  an  authorized 
constructicm  material. 

Petitions  for  rulemaking.  RSPA  has 
received  numerous  petitions  for 
rulemaking  requesting  changes  to  the 
cylinder  specifications  and  related 
commodity  and  requalification 
requirements.  These  petitions  were  held 
in  abeyance  and  were  considered  in  the 
development  of  this  NPRM.  Most  of  the 
requested  changes  are  included  in  this 
NPRM.  Because  of  the  proposals  in  this 
NPRM  to  establish  four  new  cylinder 
specifications  and  to  discontinue 
construction  of  cylinders  to  certain 
cuiient  specifications,  some  of  the 
requests  for  changes  to  the  current 
regulations  are  no  longer  warranted.  A 
summary  of  the  petitions,  vrith  RSPA's 
comment  shown  in  brackets,  are  as 
follows: 


PetHkNi  No. 


Request 


0086  ... 

01 S4  ... 

0312  ... 

0324  ... 

0*57  ... 

0653  ... 

0652  ... 

0752  ... 

0623  ... 

0866  ... 

0953  ... 

1040  ... 

1071  ... 


Consoidate  the  DOT  3-series  specificationB  to  pennit  unMed  speoificaiions.  Ried  by  CGA  [Propoeed  in  §§178.69-178.73 
lor  metrio-meifced  cyMndsf^. 

Remit  Ming  ot  non-toxic.  nonKqueied  Rammable  gases  to  1 10%  of  the  cylinder's  mailted  service  pressure  (including  hy- 
drogen). Filed  t>y  CGA  propoeed  in  §173.302b  lor  metric-marlwd  cylinders]. 

Align  rejection  criteria  of  welded  cylinder  spedftcelions  to  permN  testing  of  second  specimen  from  same  lot  if  first  speci- 
men fails.  Filed  by  the  Canedtan  Transport  Commission  (Propoeed  in  §178.81  for  melrio-marfced  cyinders]. 

(Request  same  as  P-0312).  Fied  by  the  Associalion  of  American  Ririlroads. 

Revise  cylinder  repeir  and  rebuking  requiremer«s.  Filed  by  CGA  (Propoeed  in  §  180.211  for  aH  cylinders). 

Amend  Part  178  to  change  cylinder  lot  size  in  each  spedlicatioa  Filed  by  CGA  (Proposed  in  §  178.70  for  seamless  met- 
ric-meitied  cylinders  and  in  §  178.81  for  melrio-martod  welded  cyinders). 

Revise  §  173.302(c)(3)  table  to  add  a  liflh  dass  of  steel  for  DOT  3  series  cylinder  tubes.  Filed  by  CGA  [Proposed  in 
§  1 7^70  for  meirio-marlted  cylinders]. 

Amend  the  table  in  178.37-6<a).  by  addhig  a  column  titled  "Authorized  Chemical  analysis  (designation  10830)."  Filed  by 
Pressed  Steel  Tank.  (See  DOT  E  831 1)  (Proposed  in  §  178.70  for  melric-marked  cylinders). 

Incorporate  by  reference  CGA  PampNels  C-1  and  C-5.  (See  also  P-981).  Filed  t>y  CGA  (Incorporated  by  reference  in 
§171.7). 

Revise  required  sequence  for  dnplay  of  specification  markings  on  seamless  ahjminum  cylinders  and  altow  use  of  new 
marking  techniques  [Proposed  In  §  178.69  tor  melrkHnaiked  cytindera). 

Establish  a  new  specification  tor  manufacture  of  new  wekled,  stainless  steel  cylinders.  (See  E-4884).  Filed  by  CGA  [Pro- 
posed in  §  178.81  DOT  4M  spedficaiton]. 

Revise  §  173.304(c)  and  (d)(4)  to  expand  specific  gravities  for  LPG.  at  42%  filling  density,  from  0.504-610  to  0.497- 
0.510.  Filed  by  the  Nattonal  Propane  Gas  Association  (Proposed  in  §  173.304b  tor  metric-marked  cylinders}. 

Permit  use  of  DOT  SAL  cylinders  for  any  gas  or  gas  mixture  that  is  compalibte  with  atominum  Filed  by  CGA  (Proposed 
greater  use  DOT  3ALM  cylinders  in  §  173.302b]. 


Petition  No. 
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1082 
1087 

1090 
1189 
1229 
1233 
1263 
1277 


Request 


Revise  173.302(f)  to  remove  5/6  tiling  pressure  imHation  appicabte  to  DOT  SAL  cyinders.  Fled  by  CGA  [Propoeed  in 

§173.3018  for  DOT  SAL  cyinders  and  in  §173.X1b  for  DOT  3ALM  cyinders). 
Estabish  a  new  apedficatfon  for  seamless  steel  cyinders  having  a  design  stess  of  not  more  than  90,500  pai  «id  a  water 

capacity  of  not  more  than  150  pounds.  (E-9001.  9370.  10047).  Fied  by  CGA  (Included  in  proposed  new  DOT  3FM 

spedficaiton  in  §  1 78.7^. 
Require  that  a  cyinder  requaified  by  visual  inspection  must  be  marked  with  the  relesler's  idei<iiuiliuii  number.  Fled  bt 

CGA  [Proposed  in  §  180.213). 
Estabish  a  new  tow  pressure  welded  stainless  steel  cyinder  specification.  Fied  by  CGA.  Indudes  P-0053  [Proposed  in 

§  1 78.81  DOT  AM  spedficaiton). 
Revise  §§178.36  thni  178.60  to  specify  procedures  tor  conducing  tensie  test  Fied  by  CGA  [Propoeed  in  §178.69  for 

metric-marked  cyinders). 
Pennit  nondestnjdive  requaificatton  testing  of  convxessed  natural  gas  (CNG)  cyinders.  Fied  by  FIBA  [Propoeed  in 

§§178.69, 180.207  and  180.209  for  metric-marked  cyinders  and  certain  nonmetrio-marked  cyinder^. 
Revise  §173.34(e)(18)  to  pennit  the  use  of  a  pennenent,  non^ansfenabto  tabel  for  retest  and  inspedton  mwkings  on  fire 

extinguishers.  Fled  by  Amerex  [Propoeed  in  180.21^. 
Revise  §173.34(i)(4)  to  except  DOT  4BW  cyinders  from  heat  treatment  after  replaoemert  of  nonpressure  altachmenis. 

Filed  by  Manchester  [Proposed  in  §  180.21 1  subjed  to  certain  condMons). 


National  Transportation  Safety  Board 
(NTSB)  Safety  Recommendatioiis. 

1-92-001 
Recommends  that  RSPA  require 
attachments  to  all  DOT  authorized 
hazardous  materials  packagings  be 
designed  to  minimize  the  risk  of 
puncturing  other  hazardous 
materials  packagings  diuing  an 
accident  situation.  (Proposed  in 
§173.301(m)) 

1-90-008 
Recommends  that  RSPA  require 
hazardous  material  cargo  to  be 
secured  in  transportation  with 
adequate  restraint  systems  to 
prevent  ejection  of  cargo  frt>m 
vehicles.  (Proposed  in  §  177.840) 

1-90-009 
Recommends  that  RSPA  require 
independent  inspection  of  new  and 
reconditioned  low  pressure 
cylinders  that  are  consistent  %vith 
present  independent  inspection 
reqtiirements  for  high  pressiue 
cylinders  (Proposed  for  4M 
cylinders  in  §  178.69.) 

X.  Cross  Reference  Table 

The  following  table  lists  the  proposed 
paragraphs  or  sections  and,  whisre 
appUcable.  the  corresponding  paragraph 
or  section  contained  in  the  current 
HMR.  In  some  cases,  the  cross 
references  are  to  provisions  which  are 
similar  to,  but  not  identical  with  current 
provisions. 


New  section 

OM  section 

107.801 

107.803(a)  .... 

173.300a(a). 

(b)  

173.300a,  173.34(e)(2)(i|) 

ttwd  sentence. 

(c)  iniro 

173.300a(b). 

(c)(1) 

(b)(2). 

(c)(2) 

(b)(3). 

(c)(3) 

(b)(6). 

(c)(4) 

(b)(7). 

(c)(5) 

(a). 

Newsedton 

(c)(6) 
(c)(7) 

(d)  

107.805(a)  ... 

(b)  

(c) 

(d) 

(e)  

(f) 

107.807(a)  ... 

(b)  ............ 

(c) 

173.301(a) 

(a)(1)  ........ 

(a)(2) 

(a)(3)  ........ 

(a)(4) 

(a)(5)  . 

(a)(6)  ....... 

(a)(7) 

(a)(8) 

(a)(9) 

(a)(iO) 

(b)  

(c) 

(d)  

(e)  ~ 

(0  

(g)  inbo 
(g)(1)  thnj 
(g)  (3). 
(h)  

(i) 

(D 

(k) 

(0 

(m) 
1 73.301  a(a)  .. 

(b)  

(c) 

(d)  

(e) 

173.301b 
173.302(a)  .... 

(b)  

(c) 

(d)  

173.302a(a) 
Intro. 
(a)(1) ...,-~. 


Otosedton 


(c).  (I). 

173.34(e)(2)(iO. 

(e)(2)(D. 

(e)(2)00(A). 

(e)(2)(D(B). 

(e)(2)(ii)(B).    • 

173.300b. 
(b). 

(g)- 

173.301(h). 

173.34(e)(1). 

(eMiT). 

(a)(2). 

(e)(l)fiO. 

1 73.301  (k). 


1 73.301  (k). 

173.34(c). 

173.301(a). 

(b). 

173.34(c). 

173.301(d). 

173.301(g)(1)  thni  (g)(3). 

(g)- 

(0. 
(D- 

173.301(e). 

(e)(1). 

(e)(2). 

(0. 
173.34(b). 

173.S02(a)(4),(a)(5}(i)thnj 

(i). 
173.302(a)(4),  (a)(5)(i)1hnj 

(ii). 
173.301(e). 
173.301(f). 
173.302(a). 

(a)(1). 


New  section 

(a)(2)  „....„ 

(aMS) 

(aH4)  ....... 

(aH5)  . — 

(b)  

(c) 

(d)  

(e)  

173.302b 
173.304(a)  ... 

(aMD  ........ 

(a)(2) 
(aK3) 

(b)  

(c) 

(d)  

(e)  

173.304a(a)  . 

(c) 

(d)  

(a)  

173.304b 

1 73.31 5(p)  ... 
180.201 
180.203 
180.205(a) 

(b)  

(c)  iniro  .... 

(CM1) 

(c)(2) 

(c)(3)  „ — 
(CM4) 

«9 

(a) 

J^g  ■#■■«■■■«■«■»! 

(fl) 

(h)       

(0  - 

180.207 
180.209(a)  ... 

(b)  

(c) 

(d)  

(e)  

(f)  

(g)  «......«.., 

(h) 

(9 

0) 

(k) 

180.211  

180.213  


OM 


(a)(2). 

(aM4). 

(a)(3). 

(aH4)-(5). 

(c). 

(0. 

0). 

(d). 

173J04(a)  inbo.  (aKi). 
(a)(4). 


(b). 

(a)iraro. 

(e). 

(0. 

173.304(a). 

(c). 

(d). 
(h). 

1 73.301  (dN5). 


173.34  (e)(2). 

(•Ml). 

(eHl). 

(c)(3). 


(eM17). 
(e)(3). 

(eM4)- 
(eH5). 
(e)(6). 

173.34(e)  inbo. 

(e)(l6). 

(•)(9). 

(•)(10). 

(e)(ll). 

(eKl2). 

(e)(i3). 

(eKi4). 

(e)(l8). 

(e)(l9). 

173.34(g).  (i)thn)u|^  (I). 
173.34(c).  (e)(7). 
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New  section 

Old  section 

180215  

I73.34(e)(2)(v).  (e)(8). 
(e)(l3). 

XI.  Summary  of  Regulatory  Changes  by 
Section 

Part  107.  Subpart  I 
Section  107.801-107.807 

This  new  subpart  would  contain 
procedures  whereby  persons  may  seek 
approval  from  the  Associate 
Administrator  to  be  a  cylinder 
requalifer,  an  independent  insp>ection 
agency  (ILA).  or  to  have  chemical  tests 
or  analysis  performed  outside  the 
United  States  for  DOT  specification 
cylinders  manufactured  outside  the 
United  States.  These  requirements  are 
contained  currently  in  §§  173.300a. 
173.34(e)  and  173.300b,  respectively. 
This  new  subpart  would  contain  the 
specific  requirements.  Current 
requirements  in  49  CFR  Subpart  H  of 
Part  107  would  be  referenced  for 
minimum  content  of  an  application,  the 
RSPA  office  where  an  application  is  to 
be  filed,  and  the  procedures  that  will  be 
used  to  process  or  terminate  an 
application  for  approval. 

The  criteria  permit  the  selection  of 
any  person  or  organization,  foreign  as 
well  as  domestic,  that  is  technically 
competent  to  perform  the  prescribed 
functions  and  is  free  horn  imdue 
influence  by  persons  involved  with  the 
fabrication,  ownership  or  movement  of 
the  cylinders  that  the  applicant,  if 
approved,  would  be  called  upon  to 
evaluate  and  certify.  Under  this 
proposal,  RSPA  would  accept  for 
transportation  in  the  United  States 
foreign-made  cylinders  that  are  similar 
in  construction  to  the  proposed  DOT 
metric-marked  cylinders.  As  part  of  this 
policy,  if  the  United  States  recognizes 
cylinders  manufactured  outside  the 
United  States  and  approved  by  a  third 
party  inspector  approved  by  another 
-government,  then  equal  treatment  is 
expected  of  that  government  relative  to 
cylinders  manufactured  in  the  United 
States  and  approved  by  an  ILA  approved 
by  DOT.  Therefore,  a  foreign  third-party 
inspector,  who  certifies  cylinders 
manufactured  outside  the  United  States, 
must  submit  a  statement  from  the 
competent  authority  of  the  foreign 
government  stating  that  similar 
authority  is  delegated  to  manufacturers 
of  metric -marked  cylinders  in  the 
United  States  and  that  no  additional 
limitations  are  imposed. 

Proposed  $  107.803  (current 
§  173.300a)  prescribes  application 
procedures  for  approval  or  renewal  as 
an  ILA.  These  procedures,  contained 


currently  in  $  173.300a.  would  also 
permit  an  ILA,  upon  approval  by  the 
Associate  Administrator,  to  perform 
other  functions  relating  to  the  cylinder 
requalification  requirements  prescribed 
in  Part  180. 

Proposed  §  107.805  (current 
$  173.34(e)(2))  prescribes  application 
procedures  for  a  person  seeking  an 
approval  to  perform  periodic  cylinder 
requalifications.  The  procedures  would 
be  revised  and  broadened  to  apply  to 
any  person  who  performs  a  function 
after  which  the  cylinder  is  required  to 
be  marked  with  a  date  as  discussed  in 
Part  rv  of  this  preamble  under  the 
heading  "DOT  approval  of  cylinder 
requalifiers".  Because  these  provisions 
would  be  expanded  to  apply  to  repairers 
and  rebuilders,  the  terms  "retester"  and 
"retester  identification  number"  would 
be  replaced  with  the  terms  "requalifier" 
and  "requalifier  identification  number." 

respectively. 

Proposed  §  107.807  (current 
§  173.300b)  prescribes  the  application 
procedures  for  issuance  or  renewal  of  an 
approval  to  perform  chemical  analyses 
and  tests  outside  the  United  States  on 
DOT  specification  cylinders 
manufactured  outside  the  United  States. 

Part  171 

Section  171.2 

Paragraph  (d)(3)  would  be  amended  to 
clarify  that  no  one  may  mark  a 
requalifier  identification  number  on  a 
cylinder  that  has  not  been  requalified  in 
accordance  with  the  applicable 
requirements. 

Section  171.7 

This  section  would  incorporate  the 
latest  editions  of  previously  approved 
CCA  Pamphlets,  incorporate  certain 
additional  ASTM  and  CGA  standards, 
and  add  references  to  certain 
publications  of  the  American  National 
Standards  Institute  (ANSI). 

Section  171.8 

Definitions  for  "metric-marked 
cylinder"  and  "nonmetric-marked 
cylinder"  would  be  added. 

Section  171.12 

Paragraph  (b)(15)  would  be  revised  to 
include  references  to  §  171.12a(b)(13). 

Section  171.12a 

On  August  18.  1998,  RSPA  issued  a 
notice  of  proposed  rulemaking  [Docket 
HM-215C;  63  FR  443121  which 
proposed  to  revise  paragraph  (b)(13)  to 
provide  reciprocity  for  certain  Canadian 
specification  cylinders  to  be  transported 
within  the  United  States.  This  HM- 
215C  proposed  change  is  reprinted  here 
for  the  benefit  of  readers. 


Part  172 

In  the  §  172.101  Table,  in  column  (8b) 
for  the  entries  "Cyanogen".  "Germane", 
and  "Iron  Pentacarbonyl"  would  be 
revised  to  specify  packaging 
authorization  sections  that  are 
consistent  with  their  toxic  properties. 

Part  173 
Section  173.34 

The  provisions  in  this  section  would 
be  relocated  to  subpart  I  of  part  107. 
§  173.301  and  subpart  B  of  part  180.  as 
appropriate,  and  §  173.34  would  be 
removed.  All  references  to  §  173.34  in 
the  HMR.  approximately  150  in  number, 
would  be  removed  and  replaced  with 
the  appropriate  section  reference. 

Section  173.40 

The  requirements  for  toxic  materials 
packaged  in  cylindere  would  be  revised 
to  include  an  additional  performance 
criteria  for  puncture  resistance.  The 
requirements  in  §  173.40  currently 
apply  only  to  materials  in  Hazard  Zxtne 
A.  All  requirements  except  the  controls 
on  closures  would  be  expanded  to 
Hazard  Zone  B  materials.  RSPA  requests 
comments  on  whether  cylinders  with 
Hazard  Zone  B  materials  should  be 
required  to  meet  the  same  closure 
requirements  required  for  Hazard  Zone 
A. 

As  discussed  earlier  in  this  preamble. 
DOT  3AL  cylindere  made  of  aluminum 
alloy  6351-T6  are  susceptible  to 
sustained  load  cracking  (SLC)  in  the 
neck  and  shoulder  area  of  the  cylinder 
head  and.  therefore,  may  leak  in 
transportation.  Leaks  of  Toxic 
Inhalation  Hazard  (TIH)  materials  pose 
a  significant  threat  to  health  and  safety. 
At  least  two  major  gas  suppliers  have 
voluntarily  stopped  using  these 
cylindere  in  TQi  gas  services.  The 
proposed  regulation  will  reduce  the  risk 
to  health  and  safety  associated  with  TIH 
materials  leaking  through  cracks  in  — .. 
cylinders.  RSPA  proposes  that  this 
regulation  be  imposed  on  the  effiective 
date  of  this  rule.  After  that  date, 
cylinders  made  of  6351  alloy  may  not  be 
filled  and  offered  for  transportation  in 
TIH  service.  Cylinders  filled  prior  to 
that  date  may  be  offered  for 
transportation  and  transported  to  their 
ultimate  destination  and,  when 
necessary,  cylinders  containing  unused 
gas  may  be  returned  to  the  person  who 
filled  the  cylinder. 

Section  173.163 

The  requirements  for  nonmetric- 
marked  cylinders  containing  hydrogen 
fluoride  would  be  amended  to  require 
ultrasonic  examination  as  the  only 
authorized  requalification  method.  This 
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proposal  is  based  on  the  fact  that  the 
presence  of  moisture  in  a  cylinder 
containing  hydrogen  fluoride  causes 
rapid  corrosion  of  the  cylinder  wall. 
Since  removal  of  all  moistiu«  after 
hydrostatic  testing  is  very  difficult,  the 
current  requirements  authorize  only  the 
external  visual  inspection  in  lieu  of 
hydrostatic  testing  and  internal  visual 
inspection.  At  the  time  the  requirement 
was  last  amended,  no  other  alternative 
examination  was  available  to  reliably 
examine  the  cylinder  without 
introducing  moisture  into  the  cylinder. 
An  ultrasonic  examination,  to  examine 
the  internal  sidewall  for  defects,  can  be 
performed  without  introducing  moisture 
to  the  cylinder.  This  section  also  would 
be  amended  to  include  metric-marked 
cylinders  for  use  in  hydrogen  fluoride 
service. 

Section  173.192 

The  title  of  this  section  would  be 
revised  to  reflect  that  requirements  are 
applicable  to  Hazard  Zone  A  gases.  The 
restriction"  on  aluminum  cy linden  by 
highway  and  rail  would  be  extended 
beyond  arsine  and  phosphine  to  include 
all  Hazard  Zone  A  gases.  Paragraph  (c) 
would  be  amended  to  authorize 
alternative  leakage  tests  having  an 
equivalent  level  of  sensitivity  as  the 
cxirrent  water  bath  leakage  test,  upon 
written  approval  from  the  Associate 
Administrator.  Currently  without 
.exception,  cylindera  containing  any 
amount  of  phosgene  gas  must  be 
subjected  to  a  water  bath  leakage  test 
prior  to  offisring  them  for  transportation. 

Section  173.198 

An  editorial  change  would  be  made  to 
paragraph  (a). 

Section  173.226 

Paragraph  (a)  would  be  revised  to 
include  only  seamless  specification 
cylindera  conforming  to  all 
requirements  of  §  173.40.  Currmtly. 
Division  6.1.  Hazard  Zone  A  materials 
may  be  shipped  in  any  DOT 
specification  cylinder  except  8.  8AL  and 
39.  RSPA  believes  that  this  must  be 
corrected  in  order  to  require  these  hi^ 
hazard  materials  to  be  transported  in 
cylindera  with  a  higher  level  of  safety. 

Section  173.227 

Paragraph  (a)  would  be  revised  to 
include  only  seamless  and  welded 
specification  cylindera  conforming  to 
the  requirements  of  §  173.40. 

Section  173.228 

Paragraph  (a)  would  be  amended  to 
include  metric-marked  specification 
cylindere  and  to  require  that  cylindera 
used  for  bromine  pentafluoride  and 


bromine  trifluoride  in  Hazard  Zones  A 
and  B  materials  must  conform  to 
§  173.40  as  required  for  similar 
inaterials. 

Sections  173.300a-173.300c 

The  provisions  in  these  sections 
would  be  relocated  to  new  Subpart  I  of 
Part  107  and  §§  173.300a.  173.300b  and 
173.300c  would  be  removed. 

Sections  173.301-1 73.301b 

Current  §  173.301  would  be  revised 
and  proposed  §§  173.301a  and  173.301b 
would  he  added.  Section  173.301  would 
contain  the  general  shipper 
requirements  for  the  use  of  specification 
cylindere  that  are  currently  in  §  173.34 
and  the  standard  requirements  for 
cylindere  that  are  currently  in  §  173.301. 
lliese  requirements  include  general 
prefill  requirements,  maintenance  and 
legibility  of  markings.  PRD.  valve 
protection,  manifolding  of  cylindera  and 
the  charging  of  foreign  cylindere.  A 
derivation  table  showing  the  relocation 
of  the  requirements  appeare  in  Part  X  of 
this  {neamble. 

Certain  other  changes  would  be  made 
to  §  173.301.  The  cargo  tank 
manifolding  requirements  that  are 
currently  in  §  173.301(d)  would  be 
removed  and  placed  with  other  cargo 
tank  requirements  in  §  173.315. 

Proposed  paragraph  (a)(6)  would 
prohibit  the  offering  for  transpoitatian 
and  transportation  in  commerce  of  a 
filled  cylinder  having  a  specified  service 
life  after  its  service  life  has  expired. 
This  requirement  will  ensure  cylindere 
that  may  be  unsafe  are  removed  from 
service  for  transportation  of  hazardous 
materials. 

Proposed  paragraph  (d)  ccmtains  the 
general  proUbitian,  that  is  currently 
contained  in  paragraph  (a),  against 
filling  a  cylinder  with  gases  that  are 
capable  of  combining  diemically  with 
each  other  or  with  the  cylinder  material 
so  as  to  endanger  its  serviceability.  This 
provision  would  be  expanded  to 
prohibit  the  use  of  DOT  3AL  cylindera 
made  of  aluminum  alloy  63S1-T6  for 
gases  having  pyrophoric  properties. 
Leaks  of  gases  having  pyrophoric 
properties,  such  as.  silane.  would  cause 
spontaneous  flame  and  pose  a 
significant  threat  to  the  health  and 
safety.  A  transition  period  of  six  months 
after  the  effective  date  of  the  final  rule 
would  be  provided  for  cylindera  filled 
prior  to  the  specified  date. 

Proposed  paragraph  (f)  contains  PRD 
system  and  setting  requirements.  The 
general  purpose  of  a  hazardous  material 
packaging  is  to  prevent  the 
unintentional  release  of  a  hazardous 
material  under  normal  conditions  of 
transportation,  including  mishandling 


and  minor  traffic  accidents.  Also,  the 
packaging  standards  for  cylindera  are 
designed  to  prevent  failure  of  a  cylinder 
from  over  pressurization,  particularly, 
when  it  retains  substantial  stored 
energy.  Thus,  a  balance  must  be  set 
between  competing  interests  for  keeping 
a  hazardous  material,  particularly 
Division  2.1  and  2.3  gases  and  Division 
2.2  gases  with  oxidizing  properties,  in  a 
packaging  and  allowing  such  a  material 
to  escape  in  order  to  prevent  the 
pacluffiing  from  rupturing. 

Under  current  regulations,  the  type 
and  setting  of  PRD  systems  are 
established  by  CGA  Pamphlet  S-1.1. 
CGA  Pamphlet  S-1.1  allows  a  PRD 
setting  to  be  75%  to  100%  of  test 
pressure  of  the  cylinder.  Based  on 
RSPA's  analysis  of  the  cuiiently 
authorized  settings,  a  fully  charged 
noimaetric-marked  DOT-3  series  gas 
cylinder  at  130  *F  operating  temperature 
will  likely  release  hazardous  gases  whoi 
the  PRDs,  conforming  to  the  authorized 
tolerances  on  device  function,  are  set 
below  test  pressure.  RSPA  beheves  this 
creates  a  serious  threat  to  safety  by 
allowing  an  improper  balance  between 
keeping  the  hazardous  material  in  the 
package  and  preventing  the  cylinder 
from  rupturing.  In  contrast.  RSPA  does 
not  believe  this  condition  applies  to 
DOT-4  series  cylindera  because  the 
ratio  of  test  pressure  to  service  pressure 
is  2:1  as  compared  to  1.67:1  for  DOT- 
3  series  cylindera. 

To  correct  this  condition.  RSPA  is 
proposing  a  PRD  setting  of  100%  of  the 
marked  test  pressure  for  metric-marked 
and  nonmetric-marked  DOT-3  series 
cylindus.  To  allow  uaera  sufficient  time 
to  diange  their  nonmetric-marked 
cylinden  to  meet  the  new  PRD  setting 
requirement.  RSPA  is  proposing  that 
each  cylinder  be  brought  into 
compliance  at  the  first  requalification  of 
the  cylinder  after  the  effective  date  of 
the  &ial  rule. 

RSPA  believes  a  setting  of  100%  of 
test  pressure  for  a  PRD  is  a  reasonable 
balance  between  keeping  a  gas  in  a 
cylinder  and  preventing  a  cylindw  from 
rupturing  in  me  event  of  a  fire  or 
overfill.  PRDs  designed  to  release  at  not 
less  than  test  pressure  will  eliminate  the 
possibility  of  gas  release  through  the 
relief  device  at  a  temperature  less  than 
or  equal  to  54  'C  (130  *F).  At  the  same 
conditioQ.  test  pressure,  the  fector  of 
safety  for  cylinder  rupture  is  1.6.  As  a 
result  of  discussions  with  gas  shippere. 
RSPA  believes  many  major  shippere  of 
DOT-3  series  cylindera  are  currently 
setting  PRDs  at  90-100%  of  test 
pressure  for  toxic  and  flammable  gases. 
Because  it  is  common  practice  for  many 
shippers  of  DOT-3  series  cylindere  to 
replace  the  PRD  at  the  time  of  a 
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cylinder's  requalification.  RSPA 
believes  the  proposal  will  result  in 
minimal  incremental  cost.  For  most 
gases.  RSPA  believes  the  increased  PRD 
setting  will  not  significantly  impact  the 
performance  of  cylinders  in  bonfire 
tests.  RSPA  requests  the  following: 

1.  Data  on  the  performance  of  PRDs 
set  at  test  pressure  in  bonfire  tests. 

2.  Comments  on  any  gases  or 
cylinders  where  a  100%  of  test  pressure 
setting  could  prevent  a  cylinder  from 
passing  a  bonfire  test. 

3.  Comments  on  the  need  to  requaUfy 
PRDs  in  a  bonfire  test. 

Proposed  paragraph  (h)  would  contain 
the  cylinder  valve  protection 
requirements  that  are  currently  in 
paragraph  (g).  These  requirements 
would  be  revised  to  require  a 
performance-oriented  approach  to  valve 
assembly  protection.  A  six  foot  drop  test 
would  be  required  to  verify  that  each 
cylinder  valve  (with  or  without 
protection  assembly)  has  sufficient 
strength  to  survive  falls  incidental  to 
handling  in  transportation.  An 
acceptable  drop  test  result  would  be  that 
no  leakage  occurs  after  the  cylinder  is 
dropped,  although  the  cylinder  may 
show  damage.  A  similar  drop  test  is 
currently  required  for  all  non-bulk 
performance-oriented  packagings  to 
ensure  that  the  packages  can  withstand 
normal  conditions  of  transportation. 
RSPA  believes  that  cylinders  should  be 
held  to  at  least  the  same  level  of 
performance  as  drums  and  fiberboard 
boxes.  A  period  of  five  years  is  proposed 
in  paragraph  (h)(l)(i)  to  provide  a 
smooth  transition  to  meet  this 
performance  requirement. 

Proposed  paragraph  (k)  would  be 
added  to  permit  foreign  cylinders  to  be 
imported  into  the  United  States  and 
transported  within  a  single  port  area 
subject  to  certain  conditions. 

I^oposed  paragraph(m)  would  be 
added  to  prohibit  cylinder  attachments 
%vith  sharp  features  that  may  cause 
damage  to  other  freight.  This  new 
provision  is  in  response  to  NTSB 
Recommendation  1-92-001  with  respect 
to  cylinders.  Attachments  for  other 
hazardous  material  packaging  types  will 
be  addressed  in  a  separate  rulemaking 
action. 

Proposed  §  173.301a  would  contain 
the  current  requirements  pertaining  to 
the  pressure  in  a  nonmetric-marked 
cylinder  at  70  *F  and  130  "P.  It  would 
also  contain  a  grandfather  provision  that 
is  currently  in  §  173.34(b). 

Proposed  §  17'*  ?01b  contains 
additional  general  requirements  for 
metric-marked  cylinders  used  for 
nonliquefied  (permanent)  gases. 
Definitions  would  be  added  for  "critical 
temperature,"  "dissolved  gas,"  "filling 


factor  of  liquefied  compressed  gas," 
"high  pressure  liquefied  compressed 
gas,"  "low  pressure  liquefied 
compressed  gas,"  "permanent  (non- 
liquefied  compressed)  gas,"  "safety 
fiictor,"  and  "settled  pressure."  These 
prop<Med  definitions,  which  are  used  in 
ISO  Standard  11622,  will  provide  for 
harmonization  with  the  international 
standards. 

SecUons  173. 302-1 73.302b 

Current  §  173.302  would  be  revised 
and  proposed  §§  173.302a  and  173.302b 
would  be  added.  Proposed  §  173.302 
prescribes  the  general  requirements  that 
would  apply  to  filUng  a  specification 
cylinder  with  a  nonliquefied 
(permanent)  compressed  gas. 

Proposed  173.302a  prescribes 
requirements  fpr  fillii^  a  noiunetric- 
marked  cylinder  with  a  nonUquefied 
compressed  gas,  i.e.,  the  current 
requirements  in  §  173.302.  In  addition, 
RSPA  proposes  to  remove  the  %  filling 
pressure  limitation  for  DOT  3AL 
cylinders  in  carbon  monoxide  service, 
in  response  to  a  CGA  petition  (P-1082). 
CCA  furnished  information  to  support 
its  conclusion  that,  although  evidence 
shows  that  carbon  monoxide  can  cause 
stress  corrosion  cracking  in  steel 
cylinders,  there  is  no  evidence  that 
carbon  monoxide  causes  corrosion 
cracking  or  caibonyl  formation  in 
aluminimi  cylinders. 

Proposed  %  173.302b  prescribes 
requirements  for  filling  a  metric-marked 
cylinder  with  permanent  gas.  Because  a 
metric-marked  cylinder  is  stamped  with 
the  test  pressure  in  bar.  the  fill  pressure 
is  calculated  from  the  marked  test 
pressure.  The  charge  pressure  for  a 
metric-marked  cylinder  is  ^/i  of  the  test 
pressure  for  seamless  DOT  3M,  3FM  and 
3ALM  cylinders,  and  ^/t  of  the  test 
pressure  for  welded  DOT  4M  cylinders. 
The  NPRM  proposes  a  uniform  standard 
which  reduces  the  possibility  of 
overfilling  and  allows  the  gas  industry 
to  ship  an  additional  1.5%  gas.  Because 
the  NPRM  proposes  that  the  cylinder  be 
marked  and  charged  in  accordance  with 
ISO  Standard  11622.  it  would  fadUtate 
shipments  of  hazardous  material  in  IX)T 
specification  cylinders  internationally. 

Section  173.304-173.304b 

Current  §  173.304  would  be  revised 
and  proposed  §§  173.304a  and  173.304b 
would  be  added.  Proposed  §  173.304 
prescribes  general  requirements  that 
would  apply  to  filUng  a  specification 
cylinder  with  a  Uquefied  gas. 

Proposed  §  173.304a  prescribes 
specific  requirements  for  filling  a 
nonmetric-marked  cylinder  writh  a 
liquefied  gas.  i.e.,  the  requirements  that 
are  currently  in  §  173.304.  Currently, 


§  173.304  limits  the  filling  of  a  cylinder 
with  a  liquefied  compressed  gas  based 
on  the  maximum  expected  operating 
temperature  (130  "F)  and  the  minimum 
specific  gravity  of  the  Uquid  at  60  "F. 
llie  maximum  filling  densities  for  many 
gases  are  prescribed  in  a  table  that 
would  be  retained  in  the  HMR  in 
§  173.304a  for  nonmetric-maiked 
cylinders. 

The  current  regulation  defines  a 
liquefied  comprrased  gas  to  be  partially 
liquid  at  an  operating  temperattire  of  20 
"C  (68  *F)  and  authorizes  a  filling  limit 
based  on  a  wide  range  of  critical 
temperatures.  Therefore,  the  safety 
factor  derived  fix>m  filling  limits  is 
conservative  for  some  gases  and 
marginal  for  other  gases.  In  addition,  the 
current  regulations  limit  the  internal 
volume  of  a  DOT-3g  specification 
cylinder  to  75  cubic  inches  when  used 
for  liquefied  petroleum  gases.  This 
requirement  is  revised  to  apply  to  all 
liquefied  flammable  gases  and  appears 
in  proposed  §  173.304a(a)(3).  In 
proposed  §  173.304b  for  metric-marked 
cylinders,  filling  limits  are  based  on  the 
maximum  operating  temperature  and 
filling  factor.  Instead  of  a  maximum 
filling  density  table,  the  proposed  filling 
limits  are  basisd  on  a  filling  factor  which 
is  directly  related  to  the  critical 
temperature  of  the  liquefied  compressed 
gas.  The  proposed  filling  limits  are 
applicable  to  all  liquefied  compressed 
gases.  Under  the  proposed  filling  limits, 
the  filling  factor  is  defined  based  on  the 
critical  temperature  and  the  operating 
condition  of  each  individual  gas. 
Therefore,  the  proposal  enhances  the 
level  of  safety  and  allows  the  gas 
industry  to  fill  the  cylindere  with  more 
product. 


Section  173.334 

This  section  would  be  amended  to 
include  metric-mariiLed  specification 
cylindere. 

Section  173.336 

This  section  would  be  amended  to 
include  metric-maiiced  specification 
cylindere. 

Section  173.337 

This  section  would  be  amended  to 
include  metric-mariced  specification 
cylinders. 

Part  177 

§  1 77.840  Class  2  (Gases)  Materials 

RSPA  proposes  to  revise  paragraph 
(a)(1)  to  allow  horizontal  loading  of 
cylindere  containing  Class  2.2  materials. 
In  addition,  the  horizontal  loading  of 
Class  2.1  and  Class  2.3  materials  would 
be  permitted  for  cylindere  designed  so 
that  the  inlet  to  the  PRD  is  located  in  the 
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vapor  space  and  provided  that  the 
cylinders  are  properly  secured  during 
transportation. 

This  paragraph  also  would  require  the 
use  of  cylinder  restraint  systems  to 
reduce  Uie  likelihood  of  the  cylindere 
being  ejected  bom  the  vehicle  in  event 
of  an  accident.  This  proposal  is  based 
on  a  NTSB  Recommendation  1-90-008, 
that  urges  RSPA  to  require  hazardous 
materials  packages  to  be  secured  with 
adequate  cargo  restraint  systems  to 
prevent  their  ejection  bom  the  vehicle 
during  transportation.  NTSB  made  the 
recommendation  following  an  accident 
in  Collier  Coimty,  Florida  that  involved 
a  number  of  cylindere,  containing  a 
poisonous  by  inhalation  gas.  being 
ejected  fitim  an  overturned  tractor- 
flatbed  semitrailer.  Considering  the 
wide  variation  in  cylinder  sizes,  and  the 
various  types  of  restraints  that  would  be 
required.  RSPA  solicits  information  on 
anticipated  safety  benefits  and  the  costs 
of  requiring  the  use  of  restraint  systems, 
particularly  on  small  businesses. 

Part  178 

Section  178.46 

As  discussed  in  Part  DC  of  this 
preamble,  the  tables  in  paragraph  (b)(4) 
would  be  revised  to  remove  aluminum 
alloy  6351  as  an  authorized  material  for 
the  manufacture  of  DOT  3AL  seamless 
cylindere.  In  addition,  in  Table  1. 
several  changes  would  be  made  to  the 
chemical  composition  limits  for  6061 
■  alloy  for  consistency  with  limits  stated 
in  llie  Aliuninum  Association 
Standards  and  Data,  1993  edition.  The 
Si  maximum  that  is  currently  stated  as 
0.80%  would  be  revised  to  read  0.8%, 
the  Fe  maximum  that  is  currently  stated 
as  0.70%  would  be  revised  to  read 
0.7%,  the  Mg  minimum  that  is  currently 
stated  as  0.80%  would  be  revised  to 
read  0.8%.  and  the  Mg  maximum  that 
is  currently  stated  as  1.20%  would  be 
revised  to  read  1.2%.  Finally,  Table  1 
limits  the  chemical  composition  of  Pb 
(lead)  and  Bi(bismuth)  to  0.01.  RSPA 
proposes  to  change  these  limits  to  0.005. 

Section  178.69 

This  new  proposed  section  contains 
general  design  and  manufacturing 
requirements  applicable  to  all  metric- 
marked  DOT  specification  cylindere. 
This  proposed  section  contains  much  of 
the  same  information  as  the  current 
§  178.35.  including  compliance, 
inspection  and  analyses,  duties  of 
inspector.  PRDs.  and  markings; 
however,  proposed  §  178.69  is  extended 
to  address  definitions,  authorized 
material,  threads,  and  tests.  Thus. 
§  178.69  would  simplify  the  regulations 
in  that  all  information  conunon  to 


metric-marked  cylindere  will  be 
centrally  located,  and  will  allow  the 
simplification  and  streamlining  of  the 
individual  cylinder  specifications 
proposed  in  §§  178.71, 178.72. 178.73 
and  178.81. 

Paragraph  (b)  will  define  common 
terms  for  clarity  and  consistency.  The 
addition  of  the  new  definition  for 
"voliunetric  expansion  test"  will  clarify 
RSPA's  meaning  of  the  many  terms  used 
by  industry  to  describe  pressure  testing. 

Paragraph  (c)  specifies  the 
requirements  for  inspection  and 
analyses.  RSPA  proposes  that  all  DOT  4- 
series  metric-marked  cylindere  have 
inspection  and  analyses  performed  by 
an  independent  inspection  agency. 

In  paragraph  (e),  duties  of  me 
inspector.  RSPA  proposes  a  change  to 
allow  the  inspector  to  obtain  a  certified 
cast  or  heat  analysis  from  the  cylinder 
manufacturer  in  addition  to  the  material 
producer  or  supplier,  as  needed.  The 
current  regulations  require  the  inspector 
to  verify  that  the  material  of 
construction  meets  the  requirements  of 
the  applicable  specification  by  either 
making  a  chemical  analysis  of  each  heat 
of  material;  obtaining  a  certified 
chemical  analysis  &t>m  the  material 
manufacturer  for  each  heat  of  material; 
or  by  making  a  check  analysis  of  a 
sample  from  each  coil,  sheet,  or  tube  if 
an  analysis  is  not  provided  by  the 
material  manufacturer  for  each  heat  of 
material.  These  alternative  methods  for 
verifying  compliance  are  something 
raised  by  independent  inspectore  to 
require  cylinder  manufactiuere  to 
perform  check  analyses  when  readily 
available  information  may  be  used.  The 
proposed  regulation  would  allow 
cylinder  manufactiirere  to  use  analyses 
obtained  from  the  mill  to  verify  the 
material  conforms  to  standards  for  the 
cylinder  specification. 

Paragraph  (f)  specifies  performance- 
oriented  requirements  for  threads.  These 
requirements  would  allow  the 
manufacturer  to  design  the  threads  in 
conformance  with  any  appropriate 
standard  as  long  as  certain  thread  shear 
strength  limits  are  met. 

Paragraphs  (h)  and  (i)  list  all  tests  that 
apply  to  metric-marked  cylindere.  A 
new  approach  for  the  metric-maticed 
cylindere  is  the  categorization  of  design 
qualification  tests  (paragraph  (h)  in 
addition  to  production  tests  in 
paragraph  (i)).  These  paragraphs  include 
criteria  for  each  test  as  well  as 
acceptance  criteria.  The  individual 
cylinder  specifications  prescribe  which 
tests  in  §  178.69  apply  to  each 
specification,  as  well  as  any  unique  test 
requirements  or  acceptable  results. 
CentraUzing  all  test  information  in  one 
location  reduces  repetition  in  the 


regulations  and  reduces  the  likelihood 
of  inconsistent  requiiemmts  in  the 
specifications.  The  requirement  that 
new  metric-mariced  cylindere  have  cycle 
testing  performed  during  design 
qualification  incorporates  current 
industry  practice.  RSPA  believes  that 
the  cycle  test  is  an  important  design 
performance  test  that  assesses  cylinder 
fatigue  life  and.  therefore  also,  proposes 
this  requirement  for  welded  cylindere. 

Paragraph  (i)(12)  contains 
requirements  for  ultrasonic  examination 
(UT);  a  non-destructive  test  method 
designed  to  detect  siuiace  and 
subsurface  flaws  and  to  measure  the 
thickness  of  a  cylinder  and  the  size  of 
a  flaw  or  crack.  The  UT  equipment  has 
the  capability  to  detect  the  presence  of 
discontinuities  on  or  even  within  the 
cylinder  sidewall.  shoulder,  or  bottom. 
UT  would  be  required  for  all  seamless 
and  some  welded  metric-mari^ed 
cylinders  at  the  time  of  manufacture. 

Paragraph  (k)  prescribes  marking 
requirements.  A  significant  change  for 
the  new  metric-mariwd  cylindere  is 
marking  with  the  test  pressure,  rather 
than  service  pressure,  expressed  in  bar. 
To  communicate  vital  information  to 
requalifiere.  metric-mari^ed  cylindere 
that  require  UT  examination  during 
requahfication  must  be  marked  "UT"  as 
well  as  with  the  minimum  wrall 
thickness.  Other  markings,  such  as 
country  of  origin,  will  be  required  for 
metric-marked  cylindere;  thereby 
making  them  more  acceptable  for 
transportation  of  hazardous  materials  in 
international  commoce. 

Paragraph  (I)  includes  a  prohibition 
on  coatings  that  may  interfere  with 
inspections  and  tests,  or  that  allow 
moisture  to  accumulate  between  the 
cylinder  wall  and  the  coating.  This 
provision  is  RSPA's  response  to 
potential  threats  to  safety  associated 
%vith  coating  materials,  such  as  vinyl, 
which  promote  corrosion. 

Section  178.70 

This  proposed  section  groups  the 
common  requirements  that  apply  to  all 
DOT  3  series  metric-marked  seamless 
cyUndere  (DOT  3M.  DOT  3ALM,  and 
DOT3FM). 

Paragraph  (c)  specifies  mat«ials  for  3 
series  cylindere.  Authorized  materials 
are  located  in  Appendix  A,  Table  1  for 
steel  and  nickel  and  Table  2  for 
aluminum.  The  steel  compositions 
authorized  include  two  carbon 
manganese  type,  one  dirome  moly  type 
steel,  and  one  stainless  st^l  type.  The 
aluminum  composition  is  a  6061  alloy. 
These  compositions  are  broad  enough  to 
cover  most  material  specifications 
currently  in  use. 


58472 


Fedard  K«gi«ter/VoL  63.  No.  210 /Friday.  October  30.  1998 /Proposed  Rules 


Paragraph  (e)  specifies  wall  thickness 
raquiraments.  The  currant  DOT  3AAX 
raquirament  in  §  178.37(a)(2)(i)  that 
•drasses  additional  design  loads  due  to 
bending  is  proposed  in  this  general 
section  for  all  DOT  3-series  metric- 
marked  cylinders.  The  inclusion  of  this 
requirement  sets  a  precedent  in  the 
HMR  by  allowing  manubcturars  the 
flexibility  to  adapt  any  metric-mariced 
cylinder  specification  to  a  "tube  trailer" 
type  cylinder. 

Section  17B.71 

This  section  proposes  the  new  DOT 
3M  metric-maned  cylinder 
specification.  This  specification 
combines  aspects  of  the  currant  DOT 
3A,  3AX.  3AA.  3AAX.  3B.  and  3BN 
specifications. 

Proposed  paragraph  (c)  authorizes 
construction  using  steel,  stainless  steel, 
and  nickel.  The  cwtx>n  manganess 
composition  authorized  encompasses 
the  steel  currantly  tised  for  DOT  3A 
specification  cylinden.  The  inclusion  of 
Uie  stainless  steel  composition  for  a 
seamless  cylinder  will  eliminate  the 
need  for  many  exemptions. 

Ssclion  178.72  / 

This  section  proposes  the  new  DOT 
3ALM  metric  cylinder  specification. 
Tliis  specification  is  very  similar  to  the 
current  DOT  3AL  except  that  aluminum 
alloy  6351  is  not  authwized  as  a 
material  of  construction. 

Section  178.73 

This  section  proposes  the  new  DOT 
3FM  metric-mariwd  cylinder 
specification.  The  proposed  DOT  3FM 
cylinder  is  designeid  to  a  high  stress 
level  similar  to  the  DOT  3T.  snd 
incorporates  the  strong  structural 
integrity  of  the  DOT  3AA  cylinder.  This 
specification  meets  many  of  the 
rsquiremenU  of  the  ISO  Standard  9809- 
2  cylinder,  which  should  make  it 
readily  acceptable  in  international 
commerce.  The  authorized  materials  of 
construction  are  Grade  B.  a  dirome 
molybdenum  type  steel  cuirentiy 
authorized  for  3T  cylinden  and  Grade  E 
a  new  chrome  molybdenum  type  steel. 
Steels  such  as  Grade  E  with  higher 
ultimate  strangth  levels  (above  115,000 
psi)  are  currently  authorized  under 
exemption.  Because  the  most  critical 
bilure  mode  is  cracking,  these  cylinden 
will  be  subjected  to  UT  examination  at 
the  time  of  manufacture  and 
requalification. 

Section  178S1 

This  section  contains  specific 
requirements  for  the  proposed  DOT  4M 
metric-mariied  cylinder  specification. 
This  specification  combines  aspects  of 


the  current  DOT  4B.  4BA.  4BW. 
4B240ET,  4E.  4D.  4DA,  4DS  and 
4AA480  specifications.  The  maximum 
design  test  prassura  is  140  bar  (2030 
psi).  This  represents  a  pressure  of  mc»e 
than  double  «^iat  is  currently 
authorized  for  welded  cylinden.  except 
the  DOT  4DA  and  4DS  specification, 
which  have  a  maximum  test  pressure  of 
1800  psi.  Authorized  materials  would 
induae  aluminum  alloy  5154  currently 
used  for  the  DOT  4E  specification 
cylinder,  as  well  ss  carbon.  HSLA. 
stainless,  and  4130X  steels.  For  DOT  4M 
specification  cvlinden  with  a  test 
prsssure  of  70  bar  or  more,  the  welds 
must  be  100%  radiographed  to  provide 
assurance  of  the  joint  quality. 
Manufacturen  of  DOT  4M  specification 
cylinden  would  have  the  option  of 
performing  an  ultrasonic  examination  in 
ueu  of  the  rsdiographic  examination. 

RSPA  solicits  comments  on  the  need 
for  a  higher  performance  welded 
cylinder  specification  than  vdiat  is 
proposed  in  ttds  NPRM.  Comments  are 
also  rsquMted  ss  to  whether  such  a 
hi^Mr  performance  specification  should 
be  distinguished  from  the  lower 
performance  by  pressure,  or  by  material 
strsnogth.  or  some  other  performance 
standard.  RSPA  is  currently  considering 
a  cylinder  specification  with  a  design 
test  pressure  of  either  mora  than  140  bar 
(2030  psi)  or  with  an  ultimate  tensile 
strei]«Ui  of  830  Mpa  (121.000  psi)  or 
higher. 

Paitiao 

Pan  180.  Subpart  C 

This  new  subpart  would  prescribe 
requirements  for  the  continuing 
qualification,  maintenance,  repair  and 
rebuilding  of  DOT  specification  and 
exemption  cylinden.  Most  of  the 
requirements  are  ctirrently  contained  in 
§§173.34  and  173.301.  Readen  should 
refer  to  the  references  under  Part  X  of 
this  preamble  for  the  citation  of  the 
corresponding  provision  that  is  similar 
to  the  ciurant  provision  contained  in  the 
HMR  The  propoeed  requirements 
include  DOT  metric-marked  cylinden. 

Section  180.203 

This  section  contains  definitions  for 
terms  used  throughout  Subpart  C  Some 
of  these  definitions  are  "commercially 
free  of  corrosive  components," 
"condemn."  "defect."  "rejected 
cylinder."  and  "volumetric  expansion 
test." 

Section  180.205 

This  section  prescribes  general 
requirements  for  the  continuing 
qualification  and  use  of  cylindos  and 
for  each  person  performing  a  cylinder 
requalification  Kuction. 


Section  180.207 

This  section  prescribes  requirements 
for  the  periodic  requalification  of 
metric-mariwd  specification  cylinders. 
Proposed  Table  I  specifies  the  periodic 
requalification  requirements.  The 
standard  requalification  period  is  once 
every  five  yean,  with  extended 
requalification  periods  provided  hut 
cylinden  used  exclusively  to  transport 
certain  gases.  For  example,  when  used 
exclusively  for  nonoonosive.  nontoxic 
(LC50  of  not  less  than  5000  ppm)  gases. 
DOT  3M.  3ALM.  and  3FM  specification 
cylinden  must  be  requalified  st  least 
once  every  ten  years.  Similarly,  a  DOT 
4M  specification  cylinder  must  be 
requalified  at  least  acce  every  15  yean. 
DOT  3M  and  4M  specification  cylinden 
used  exclusively  ss  fire  extinguishen 
and  meeting  the  limitation  of  special 
provision  18  must  be  rsqualified  at  least 
once  every  twelve  yean,  as  cunently 
required  for  nonmetric-marked  DOT 
specification  cylinden  used  as  fire 
extinguishen. 

All  DOT  3M.  3ALM.  3FM  and  4M 
specification  cylinden  must  be 
requalified  using  the  ultrasonic 
examination,  insteed  of  a  volumetric 
expansion  test.  A  DOT  4M  specification 
cylinder,  with  a  marked  test  pressure  of 
70  bar  or  less  and  hsving  a  tensile 
strength  less  than  830  Kpa  (120,000  psi), 
may  be  subjected  to  a  volumetric 
expansicm  test  in  lieu  of  an  ultrasonic 
examination.  Ultrasonic  examination 
improves  safety  by  automating  the 
idoitification  and  measurement  of  wall 
thickness,  pitting  and  cracking.  It 
improves  the  pro^tability  of  detection  for 
internal  pits  and  cracks  over  current 
internal  visual  inspection.  Ultrasonic 
examination  also  reduces  inspection 
and  labor  costs,  cleaning  costs  and 
«vaste  wster  by  allowing  cylinder 
requalification  without  removing  the 
valve  and  purging  the  cylinder's 
contents,  and  yriuout  the  deliberate 
introduction  of  water  into  the  cylinder. 

Comments  are  invited  on  the 
proposed  requirements  for  ultrasonic 
examination  of  cylindos.  R£»PA  also 
solicits  information  on  industry 
practices  in  this  area,  the  costs  snd 
benefits  for  using  UT  examinations  and 
the  pass/fail  criteria  in  Tsble  IL 

Section  180.209 

This  section  prescribes  requirements 
that  are  currently  contained  in 
§  173.34(e)  for  the  periodic 
requalification  of  nonmetric-mariwd 
specification  cylinden.  The  ciurent  rule 
for  the  requalification  of  most  DOT 
specification  and  exemption  cylinden 
requires  a  volumetric  expansion  test, 
external  and  internal  visual  inspections 
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which  are  not  suitable  for  detecting  a 
buried  or  internal  crack. 

In  proposed  paragraph  (a)(1).  note  2 
following  the  table  requires  detection 
and  measurement  of  the  sidewall  cracks 
in  DOT  3T  and  3HT  cylinders  at  each 
requalification  period  by  an  approved 
non-destructive  test  (NDT)  method. 
Cracks  in  these  cylinders  can  be 
detected  by  using  a  suitable  ^4DT 
method,  such  as  acoustic  emissions  or 
appropriate  shear  wave  ultrasonic 
examination.  Because  the  ultimate 
tensile  strength  (UTS)  of  DOT  3T  and 
3HT  cylinden  are  above  7,900  Mpa 
(155.000  psi),  crack  growth  due  to  stress 
corrosion  and  fatigue  can  occur  during 
normal  service.  An  undetected  crack 
can  grow  to  a  critical  size  and  result  in 
a  catastrophic  failure.  Manufacturen  of 
specificition  DOT  3T  and  other  high 
strength  exemption  cylinders  are 
required  to  perform  UT  examinations  at 
the  time  of  manufactiue. 

Proposed  paragraph  (a)(2)  allows  for 
nonmetric-marked  specification 
cylinden  to  be  ultrasonically  examined 
as  an  alternative  requalification  method. 
An  external  visual  inspection  is 
required  to  be  conducted  in  conjimction 
with  the  UT  examination.  The 
requalification  period  for  nonmetric- 
mari^ed  cylinders  is  the  same  as 
required  in  Table  I  of  this  proposed 
section. 

Section  180.211 

This  section  prescribes  repair,  rebuild 
and  heat  treatment  requirements 
currently  prescribed  in  §§  173.34(g)  thru 
173.34(1),  with  certain  revisions.  These 
requirements  are  standardized  and 
simplified. 

Section  180.213 

This  section  contains  marking 
requirements  presently  contained  in 
§  173.34(e)(7),  with  certain  revisions. 

A  new  reqiurement  for  all 
specification  cylinden  would  be  added 
to  identify  the  type  of  inspection,  test, 
or  work  performed  on  a  cylinder.  This 
new  requirement  would  enable 
shippen.  carriere.  and  enforcement 
personnel  to  readily  determine  the  type 
and  date  of  each  inspection  or  test,  or 
whether  any  repair  or  rebuilding  worii 
has  been  performed  on  a  cylinder. 

The  methods  for  marking  cylinden 
would  permit  stamping,  engraving, 
scribing  or  any  other  method  approved 
in  writing  by  the  Associate 
Administrator  for  HMS.  In  response  to 
a  NPGA  petition,  RSPA  also  proposes 
allowing  use  of  pressure  sensitive  labels 
to  display  the  requalification  markings 
on  fire  extinguishen.  However,  RSPA  is 
also  soUdting  comments  on  whether 
there  are  any  methods  that  should  or 


should  not  be  authorized  for  application 
of  requalification  markings.  CurrenUy. 
after  a  cylinder  passes  the 
requalification  volumetric  expansion 
test,  internal  and  external  visual 
examinations,  etc.,  the  RIN  holder 
stamps  the  month  and  year  of  the  test 
and  its  RIN  on  the  cylinder.  This 
marking  is  normally  accomplished  with 
steel  stamps.  However.  RSPA  has 
granted  exemptions,  such  as  E-11372, 
authorizing  certain  fire  extinguishen 
and  fiber-wrapped  cylinden  to  display 
the  requalification  markings  using 
labels.  RSPA  is  considering  whether  to 
incorporate  new  marking  methods  for 
EXDT  spedfication  cylinden  following 
the  requalification  process. 

RSPA  requests  comments  on  the 
feasibiUty.  costs  and  benefits  of 
alternative  marking  methods,  and 
whether  affected  persons  believe  there 
is  justification  for  RSPA  to  adopt 
alternative  methods. 

Section  180.215 

This  section  contains  the  reporting 
and  record  retention  requirements 
currently  prescribed  in  §  173.34(e)(8), 
with  certain  revisions. 

The  retester  authcwization  record 
requirements  in  current  §  173.34(e)(8)(i) 
would  be  revised  to  indude  all  cylinder 
requalifien  who  inspect,  test,  repair,  or 
rebuild  cylinden.  In  addition,  proposed 
paragraph  (d)(1)  requires  that  records 
covering  any  work  involving  welding  or 
brazing  repain,  or  the  building  or  reheat 
treatment  of  cylinden  must  be  retained 
by  the  cylinder  reqiialifier  for  15  yean, 
llie  requalifier  would  be  required  to 
retain  inspection  and  test  records  until 
expiration  of  the  inspection  or 
requalification  period  or  until  the 
cylinder  is  again  requalified,  whichever 
occun  first.  Records  of  any  welding  or 
brazing  repair,  rebuilding  or  reheat 
treatment  would  be  requLed  to  be 
retained  for  15  years. 

Xn.  Regnlatory  Analyses  and  Notices 

A.  Executive  Order  12866  and  DOT 
Regulatory  Policies  and  Procedures 

This  proposed  rule  is  considered  a 
significant  regulatory  action  under 
section  3(f)  of  Executive  Order  12866 
and  was  reviewed  by  the  Office  of 
Management  and  Budget.  The  rule  is 
considered  sigiuficant  under  the 
Regulatory  Polides  and  Procedures  of 
the  Department  of  Transportation  (44  FR 
11034)  because  of  public  interest.  A 
preliminary  regulatory  evaluation  is 
available  for  review  in  the  docket 


B.  Regulatory  Flexibility  Impact 

General 

The  Regulatory  FlexibiUty  Act  (5 
U.S.C.  601  et  seq.)  requires  an  agency  to 
review  regulations  to  assess  their  impact 
on  small  entities  unless  the  agency 
determines  that  a  rule  is  not  expected  to 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
RSPA  is  unable,  at  this  time,  to  certify 
that  this  proposed  rule  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities.  RSPA  has 
performed  an  Initial  Regulatory 
Flexibilify  Analysis  (IRFA)  of  this 
proposed  rule's  potential  impact  on 
small  entities,  and  the  assessment  has 
been  placed  into  the  public  docket  for 
this  rulemaking,  Written  pubUc 
comments  that  clarify  the  degree  of 
potential  impacts  on  affected  small 
entities  are  requested. 

IRFA  Summary 

The  Regulatory  Flexibility  Act  is 
concerned  with  identifying  the 
economic  impact  of  regulatory  actions 
on  small  businesses  and  other  small 
entities.  Unless  alternative  definitions 
have  been  established  by  the  agency  in 
consultation  with  the  Small  Business 
Administraticm.  the  definition  of  "small 
business"  has  the  same  meaning  as 
under  the  Small  Business  Act  As  RSPA 
has  established  no  special  definition, 
the  agency  employs  thresholds 
published  under  criteria  in  13  CFR 
121.101,  e.g.,  500  employees  for 
cylinder  manufacturen  (SIC  3443 — 
Fabricated  Plate  Work  (Boiler  Shops) 
and  SIC  3462  Iron  and  Steel  Foigings). 

Need  for  the  proposed  rule.  As 
indicated  throi^out  the  preamble  to 
this  proposed  rule,  current  requirements 
for  the  manufacture,  use,  and 
requalification  of  cylind«s  can  be 
traced  to  standards  first  appUed  in  the 
early  1900's.  The  regulations  %were 
subsequenUy  revised  in  a  piecemeal 
fashion,  with  adjustments  being  made  to 
address  partictilar  situations  and 
problems  on  a  case-by-case  basis.  This 
notice  represents  RSPA's  first 
comprehensive  review  of  requirements — 
pertaining  to  the  transportation  of 
compressed  gases  in  cylinders  and 
spheres.  This  action  is  being  taken  to: 
(1)  SimpUfy  requirements  for  the 
production  of  new  cylinden.  (2)  i»ovide 
flexibility  in  the  design,  construction 
processes  and  permitted  use  of 
cylinders,  (3)  ad<^t  advanced 
technological  processes  and  procedures 
for  cylinder  manufactiuing  and 
requalificaticm,  (4)  achieve  an  increased 
level  of  safety  through  simplification  of 
the  rules  and  regiilations,  (5)  reduce  the 
need  to  issue,  and  renew,  exemptions 
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that  p«nnit  variances  from  detailed 
specifications  concerning  materials  of 
construction,  design,  and  manufacturing 
processes,  and  (6)  facilitate  international 
commerce  in  the  transportation  of 
compressed  gases. 

Oojectives  and  legal  basis  for  the 
proposed  rule.  The  intended  effect  of 
this  action  is  to  reduce  threats  to  health, 
safety  and  property  in  the  transportation 
of  hazardous  materials,  particularly 
flammable,  toxic  and  other  compressed 
gases.  Federal  hazardous  materials 
transportation  law  (49  U.S.C.  5101  et 
seq.)  directs  the  Secretary  of 
Transportation  to  prescribe  regulations 
for  the  safe  transportation  of  hazardous 
materials  in  intrastate,  interstate  and 
foreign  commerce.  Section  5103(b) 
specifies  that  the  regulations  shall  apply 
to  persons  transporting  hazardous 
materials  in  commerce;  causing 
hazardous  materials  to  be  transported  in 
commerce;  or  manufacturing, 
fabricating,  marking,  maintaining, 
reconditioning,  repairing,  or  testing  a 
packaging  or  container  that  is 
represented,  marked,  certified,  or  sold 
by  such  persons  as  quahfied  for  use  in 
transporting  hazardous  material  in 
commerce. 

Identification  of  potentially  affected 
small  entities.  1.  Businesses  likely  to  be 
most  affected  by  this  proposed  nde  are 
manufacturers  of  specification  DOT-3 
and  DOT-4  series  cylinders  (SIC  3443 
and  SIC  3462).  Currently,  RSPA 
estimates  there  are  40  manufacturers  of 
specification  DOT-3  and  DOT-^  series 
cylinders.  Of  that  number, 
approximately  29  are  "small 
businesses"  under  the  Small  Business 
Act. 

In  the  case  of  approximately  eleven 
(11)  manufacturers  (five  (5)  of  whom  are 
small  businesses)  of  high-pressure 
(specification  DOT-3  series)  cylinders 
there  should  be  little  or  no  burden 
attributed  to  requirements  contained  in 
this  profKMed  rule,  as  many  of  these 
new  processes  and  technological 
innovations  have  already  been  adopted 
as  part  of  their  own  quality  management 
program. 

In  addition  to  the  above,  there  are 
another  twenty-nine  (29)  cylinder 
manufacturers  (twenty-four  (24)  of 
whom  are  small  businesses)  identified 
in  RSPA's  database  of  registered 
mariungs  for  packaging  manufacturers, 
and/or  holders  of  exemptions  that 
authorize  the  manufiacture,  marking, 
and  sale  of  cylinders  that  do  not  fully 
conform  to  specifications  for  the  DOT- 
3  and  DOT-4  series.  Eight  (8)  of  these 
cylinder  manufacturers  (including  five 
(5)  that  meet  the  criterion  of  a  small 
business)  are  members  of  the 
CompreMed  Gas  Association  (CGA),  one 


of  the  primary  initiators  of  petitions  for 
rulemaking  to  revise  the  HMR  for 
greater  consistency  with  regulations  of 
the  world's  leading  industrial  nations.  It 
is  RSPA's  understanding  that  all  CGA 
members  support  proposed  revisions 
contained  in  the  (XA  petitions. 
However,  that  leaves  another  twenty- 
one  (21)  non-CGA-member  cylinder 
manufacturers,  of  which  RSPA  assumes 
at  least  90%  (approximately  nineteen 
(19))  meet  the  SBA  criterion  for  a  small 
business,  that  would  be  affected  by  the 
proposed  rule. 

Some  small  entities  may  exfierience 
an  adverse  economic  impact  attributed 
to  the  proposed  rule's  prohibition  on  the 
manufacture  of  non-metric-marked 
specification  DOT-3  and  DOT-4  series 
cyUnders  after  a  future  date  (five  years 
bom  the  effective  date  of  a  fiLnal  rule). 
Prior  to  that  date,  small  entities  would, 
at  their  own  discretion,  be  permitted  to 
manufacture  (1)  non-metric-marked 
cylinders  only,  (2)  metric-marked 
cylinders  only,  or  (3)  a  combination  of 
non-metric-marked  cylinders  and 
metric-marked  cylinders.  However,  after 
the  phase-out  date,  these  small  entities 
may  manufacture  DOT-3  and  DOT-4 
cylinders  conforming  to  metric-marked 
specifications  only. 

RSPA  anticipates  that,  upon  review  of 
these  proposed  requirements,  some 
small  entities  currently  producing 
specification  DOT-3  or  DOT-4  series 
cylinders  may  determine  that  it  is  not 
economically  feasible  to  continue  this 
line  of  products.  For  example,  RSPA 
estimates  the  average  annual  cost  of  the 
proposed  reqiiirement  for  an 
independent  inspection  agency  to 
observe  cylinder  manufactiiring 
operations  and  processes  at  $59,286  per 
faciUty.  However,  that  average  is 
calculated  on  the  basis  of  a  wide  range 
of  costs  for  individual  facilities  that 
produce  specification  DOT— 4  series 
cylinders  (e.g.,  $5,000  for  an  occasional 
production  nm  to  $100,000  for  a 
manufactiirer  that  operates  a  dedicated 
line).  For  manufacturers  that  produce  a 
relatively  large  volume  of  these 
cylinders  the  CGA  estimates  the 
additional  cost  of  manufacturing 
attributed  to  this  provision  will  be  an 
additional  10<  per  cylinder.  For  a 
completed  20-poimd  propane  cylinder 
that  currently  sells  for  approximately 
$25  (retail  price),  RSPA  expects  that  the 
added  expense  would  not  be 
prohibitively  costly  to  the  manufacturer 
or  to  the  ultimate  consumer. 

RSPA  understands  that  the 
production  of  specification  DOT-3  and 
IX)T-4  cylinders  by  some 
manufacturers  that  are  small  businesses 
oftentimes  is  but  one  of  a  wide-range  of 
pressure  vessels,  or  other  products,  in 


the  company's  product  line.  Knowing 
the  imi>ortancn  of  specification  DOT-3 
and  DOT-4  series  cylinders  to  the 
viability  of  these  small  entities,  is 
critical  to  RSPA's  determination  of 
whether  this  rule  may  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  manufacturing 
companies.  Small  entities  are,  therefore, 
specifically  invited  to  provide 
comments  on  the  economic  impact  of 
the  proposed  rule  on  their  overall 
operations. 

2.  In  addition  to  cylinder 
manufacturers,  there  are  approximately 
1,400  businesses  currently  engaged  in 
the  periodic  requalification  of  high- 
pressure  cylinders.  Here,  also.  RSPA 
conservatively  estimates  that  at  least  90 
percent  of  these  requalifiers  are  small 
businesses.  This  number  includes 
businesses  that  manage  large  fleets  of 

cylinders,  such  as  cylinders  charged 

v^th  propane  to  power  forklift  trucks, 
and  for  use  by  retail  customers  through 
cylinder  exchange  prosrams.  Still  other 
companies,  generally  thought  to  fall 
within  SIC  7389  (business  services,  not 
elsewhere  classified),  manage  fleets  of 
cylinders  used  in  (1)  carbon  dioxide 
service  for  carbonated  soft  drinks.  (2) 
fire  extinguisher  service,  and  (3) 
compressed  air/oxygen  breathing 
equipment  used  in  recreational  diving 
operations,  as  well  as  by  emergency 
services  personnel,  like  firefi^ters.  All 
of  these  businesses  are  currently 
approved  to  requalify  cylinders  through 
performance  of  the  hydrostatic  pressure 
test. 

The  proposed  rule  would  require  each 
business  to  determine  whether  it 
should:  (1)  upgrade  test  equipment  from 
the  hydrostatic  type  to  ultrasonic 
examination  type  to  be  able  to  service 
the  older  DOT  specification  cylinders 
and  the  new  metric-mariied  cylinders, 
or  (2)  continue  to  maintain  its  currently 
installed  hydrostatic  test  equipment  and 
service  only  the  older  DOT  specification 
cylinders  (estimated  to  now  number  300 
million,  a  ma)ority  of  which  may  be 
expecteid  to  remain  in  service  well  into 
the  next  century)  and  the  proposed 
1X3T-4M  metric-marked  cylinder  that 
have  a  marked  test  pressure  of  ^70  bar. 

RSPA  anticipates  that  some  small 
entities  currently  performing 
requalification  fimctions  by  the 
hydrostatic  pressure  test  method  may 
determine  that  investments  in  new 
ultrasonic  test  equipment  (requiring  an 
investment  currently  estimated  at  $50- 
$80  thousand  amortized  over  a  period  of 
ten  (10)  years)  may  not  be  economically 
feasible,  considering  the  comparatively 
small  number  of  metric-marked 
cylinders  (vs.  the  current  size  of  the 
domestic  fleet  of  approximately  300 
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million  cylinders)  that  will  be  produced 
beginning  perhaps  as  early  as  1999.  and 
first  requiring  periodic  requalification  in 
2004.  Currently,  five  (5)  of  the  eighteen 
(18)  retester  facilities  currently 
performing  requalification  of  cylinders 
by  ultrasonic  examination,  rather  than 
by  hydrostatic  pressure  testing,  imder 
terms  of  special  exemptions  issued  by 
RSPA  are  thought  to  meet  the  criterion 
for  a  small  business. 

Although  the  ultrasonic  examination 
method  initially  involves  a  large  capital 
investment,  it  offers  cost  savings  for 
businesses  that  own  and/or  use 
cylinders  for  the  transportation  of 
compressed  gases.  In  addition, 
ultrasonic  examination  provides  (1) 
substantial  benefits  for  increased  safety. 
(2)  opportxmities  for  reducing  emissions 
of  huardous  materials  to  the 
enviroiunent.  and  (3)  reduced 
contamination  of  cylinders. 

Commenters  are  specifically  invited 
to  provide  additional  information  with 
respect  to  this  proposed  requirement  for 
ultrasonic  testing  of  metric-marked 
cylinders  and  its  potential  impact  on 
small  entities.  RSPA  requests  comments 
from  affected  small  entities  regarding 
the  potential  adverse  impact  this 
proposed  rule  may  have  on  their 
cylinder  requalification  operations 
specifically,  and  the  overall  viability  of 
their  enterprise  should  they  determine  it 
would  be  economically  prohibitive  to 
continue  to  perform  cylinder 
requalification  services. 

3.  Finally,  there  are  literally  hundreds 
of  thousands  of  conunerdal 
establishments  that  own  and  use 
cylinders  manufactured  to 
specifications  in  the  E>OT-3  and  DOT- 
4  series.  Those  business  sectors  include 
agricidture;  mining;  construction: 
manufacturing:  transportation, 
communications,  electric,  gas  and 
sanitary  services;  wholesale  trade;  retail 
trade;  services;  and  many  other 
nonclassifiable  establishments.  On  the 
basis  of  a  Small  Business 
Administration  estimate  that  of  the  24 
million  businesses  located  in  the  U.S. 
only  15,000  (.000625%)  are  large  firms, 
RSPA  concedes  it  is  likely  that  over 
99%  of  the  businesses  that  make  use  of 
compressed  gases  in  DOT  specification 
cylinders  are  small  businesses.  (Source: 
SBA  Office  of  Advocacy,  Small  Business 
Answer  Card  1998). 

RSPA  believes  the  proposed  rules  will 
generally  have  a  small  individual, 
though  significant  in  the  aggregate  (i.e., 
$10  million  annually),  positive  benefit 
for  all  of  these  businesses  by  making  the 
metric-mariced  cylinders  they  buy  or 
lease  acceptable  for  trade  and  use  in 
worldwide  conunerce.  In  addition,  those 
cylinders  will  be  allowed  to  be  charged 


with  a  wider  range  of  compressed  gases 
and  other  materials,  and.  in  many  cases, 
the  period  between  periodic 
requalification  will  be  extended  by 
several  years,  thereby  resulting  in  cost 
savings  attributed  to  less  frequent 
ins]>ections.  For  example,  in  the  case  of 
a  specification  IX7r-3AL  aluminum 
cylinder,  the  5  year  retest  cycle  would 
be  extended  to  10  years  for  the 
specification  DOT-3ALM.  In  time,  there 
may  be  as  many  as  1  million  such 
cylinders  in  carbon  dioxide  service  for 
the  carbonated  beverage  industry  alone. 
A  single  retest  of  this  fleet  of  cylinders 
over  a  ten-jrear  period  vs.  the  current 
five-year  period,  at  an  average  cost  of 
$10  per  cylinder,  i.e..  $10  million, 
would  result  in  aggregate  savings  to  the 
cylinder  owners  of  $1  million  per  year. 
In  the  very  competitive  soft-drink 
industry.  RSPA  believes  that  the  cost 
savings  would  be  shared  broadly. 

To  the  extent  that  RSPA  has  failed  to 
recognize  potential  impacts  on  the 
general  universe  of  small  entities  that 
own  or  use  cylinders,  commenters  are 
invited  to  identify  those  impacts  and  the 
magnitude  of  their  affect  on  small 
entities. 

Reporting  and  recordkeeping 
requirements.  This  proposed  rule 
contains  one  new  reqiiirement  for 
reporting  and  recordkeeping. 
Specifinliy,  persons  who  requalify 
cylinders  by  a  visual  inspection,  as 
currenUy  authorized  by  §  173.34(e)(13), 
would,  under  proposed  §  180.20g(g).  be 
required  to  first  obtain  a  requalification 
identification  number  (RIN)  from 
RSPA's  Associate  Administrator  for 
Hazardous  Materials  Safety  undra- 
provisions  of  proposed  §  107.805. 
Essential  elements  of  the  application  for 
approval  include:  (1)  the  name  and 
address  of  the  facility  manager,  (2) 
identification  of  the  DOT  sfiecification/ 
exemption  cylinders  that  will  be 
inspected  at  the  facility,  and  (3)  a  signed 
and  dated  certification  by  the  applicant 
that  the  facility  will  operate  in 
compliance  with  applicable 
requirements  of  the  HMR.  and  that  the 
hazmat  employees  performing 
inspections  have  been  properly  trained, 
to  include  familiarization  with  the 
appropriate  CGA  C-6  series  pamphlets 
concerning  the  conduct  of  visual 
inspections. 

An  approval,  if  issued  by  the 
Associate  Administrator  for  Hazardous 
Materials  Safety,  would  be  effective  for 
a  maximum  of  five  years,  at  which  time 
the  approval  holder  would  have  to  file 
a  new  applicaticm  for  approval.  Othw 
than  the  requirements  for  having  to  file 
an  application  for  approval,  and 
entering  the  four-digit  RDM  (in  addition 
to  the  month,  year  and  letter  "E" 


currentiy  required)  on  each  cylinder 
requalified  by  the  visual  inspection 
method,  there  is  no  additional 
regulatory  burden  associated  with  this 
proposal. 

while  the  actual  number  of  facilities 
currentiy  operating  under  the  exception 
provided  by  §  173.34(e)(13)  is  unknown. 
RSPA  assumes,  on  the  basis  of  data 
compiled  by  the  Bureau  of  the  Census, 
that  the  actual  number  is  not  more  than 
6.691.  of  which  5,651  are  retail  dealers 
of  bottled  liquefied  petroleum  gases  (SIC 
Code  5984).  968  are  merchant 
wholesalers  of  industrial  gases,  except 
hquefied  petroleum  gases  (SIC  Code 
5169).  and  72  are  entities  identified  as 
EPA-approved  reclaimers  of  refrigerant 


On  a  per  faciUty  basis,  RSPA 
estimates  the  cost  of  this  reporting  and 
recordl^eeping  requirement  would  be 
$122.50  per  five-year  cycle.  This 
estimate  %vas  calculated  on  the  basis  of 
cost  data  submitted  by  RSPA  to  the 
Office  of  Management  and  Budget  in 
support  of  an  approval  issued  by  OMB 
(2137-0022)  mnopming  Testing, 
Inspection  and  Marifdng  Requirements 
for  Cylinders.  RSPA  does  not  see  this 
proposed  regulatory  requirement  as 
inhibiting  the  ability  of  currenUy 
excepted  retesters  to  continue  to 
provide  this  cylindw  requalification 
service  to  an  extent  that  it  threatens  the 
viability  of  their  primary  business,  i.e.. 
the  sale  of  compressed  gases  in 
relatively  small  units.  RSPA  specifically 
invites  commenters  to  provide  data  that 
supports  or  refutes  this  estimate  of  the 
costs  of  compliance  with  the  new 
requirement  to  obtain  a  retester 
(requalification)  identification  number 
and  its  impact  on  small  businesses 
currenUy  authorized  to  perform  this 
requalification  function  without  first 
having  to  obtain  an  approval  from  the 
Associate  Administrator  for  Hazardous 
Materials  Safety. 

Related  Federal  rules  and  regulations. 
With  respect  to  the  production, 
permitted  use,  and  periodic 
requalification  of  cylinders  used  in  the 
transportation  in  commerce  of 
compressed  gases,  there  are  no  related 
rules  and  regulations  issued  by  other 
departments  or  agencies  of  the  Federal 
govoimient. 

Ahemate  proposals  for  small 
businesses.  The  Regulatory  Flexibility 
Act  directs  agencies  to  estabUsh 
exoeptioiu  and  difiiaring  compliance 
standards,  when  possible,  for  small 
business,  while  still  meeting  obiectives 
of  the  applicable  r^ulatory  statutes.  In 
the  case  of  manufacture,  use,  inspection, 
testing,  retesting  and  requalification  of 
DUT  specification  cylinders  in 
compressed  gas  service.  R^A  believes 
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that  it  is  not  possible  to  establish  such 
differing  standards  and  still  accomplish 
the  obfectives  of  Federal  hazardous 
materials  transportation  law  (49  U.S.C. 
5101-5127).  RSPA  further  believes  that 
the  discussion  in  this  NPRM  as  to  the 
need  for  regulatory  action,  issues  raised 
by  many  of  the  affected  parties  through 
petitions  for  rulemaking,  applications 
for  exemption,  and  otherwise, 
effectively  requires  RSPA  to  apply  one 
set  of  requirements  applicable  to  small 
and  large  businesses  alike. 

While  certain  regulatory  actions  may 
affect  the  competitive  situation  of  an 
industry  by  imposing  relatively  greater 
burdens  on  small-scale  than  on  large- 
scale  enterprises.  RSPA  does  not  believe 
that  this  will  be  the  case  with  the 
proposed  rule.  The  principal  types  of 
compliance  expenditure  effectively 
required  by  the  proposed  rule  would  be 
imposed  on  each  cylinder  represented 
through  its  specification  markings  as 
conforming  to  a  DOT  specification, 
whether  manufactured  by.  used  by,  or 
serviced  by  a  large  or  a  small  business. 
There  are  administrative  efficiency 
advantages,  and  economies  of  scale, 
available  to  a  large  firm,  but  the 
requirements  considered  in  this 
rulemaking  are  intended  to  assure  a 
minimum  level  of  safety  for  packagings 
used  to  contain  hazardous  materials  that 
pose  high-order  risks  in  transportation. 
Thus,  no  provisions  may  be  waived 
simply  on  the  basis  that  they  would  be 
burdensome  to  a  small  business. 

At  the  same  time.  RSPA  notes  that  the 
proposed  rules  were  developed  under 
the  assumption  that  small  businesses 
comprise  an  overwhelming  majority  of 
entities  that  would  be  compelled  to 
comply,  particularly  regarding 
permitted  use  of  cylinders  and  their 
periodic  requalification  for  continued 
use.  For  that  reason,  in  its  development 
of  the  proposed  rules,  RSPA  considered 
each  requirement  and  determined  this 
set  represents  the  minimal  requirements 
necessary  for  it  to  be  able  to  assure  an 
adequate  level  of  safety  in 
transportation. 

For  example,  as  an  accommodation  to 
small  businesses.  RSPA  proposes  to  (1) 
permit  facilities  to  continue  to  use  their 
currently  installed  hydrostatic  pressure 
test  equipment  to  retest  non-metric 
marked  specification  cylinders,  millions 
of  which  have  been  in  service  for 
several  decades  and  may  be  expected  to 
continue  in  service  for  many  more 
decades,  and  (2)  permit  the 
requalification  of  certain  metric-maiked 
cylinders,  i.e..  specification  DOT-4M 
with  a  marked  test  pressure  $70  bar. 


Section  610  Review 

Pursuant  to  section  610  of  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
§610).  RSPA  has  conducted  a  review  of 
current  requirements  for  the 
manufacture,  use.  and  requalification  of 
cylinders.  The  purpose  of  this  review 
was  to  identify  regulations  that  have  a 
significant  economic  impact  on  a 
substantial  niunber  of  small  entities  and 
to  revise  those  regulations,  where 
appropriate.  In  proposing  revisions  to 
the  existing  regulations.  RSPA  has 
attempted  to  minimize  the  economic 
impact  on  small  business  entities.  It  has 
done  this,  in  part,  by  proposing  to 
reduce  from  fifteen  to  four  the  number 
of  authorized  DOT-3  and  DOT-4  series 
cylinder  specifications,  allowing  greater 
fill  limits  for  metric-marked  cylinders, 
and  extending  the  time  between 
periodic  requalification  of  metric- 
marked  cylinders.  Also,  small  business, 
such  as  boiler  shops  (SIC  3443),  iron 
and  steel  forging  shops  (SIC  3462), 
merchant  wholesalers  of  industrial 
gases,  except  liquefied  petroleum  gas 
(LPG)  (SIC  5169),  retail  dealers  of  LPG 
(SIC  5984),  and  business  services,  not 
elsewhere  classified  (SIC  7389),  will 
benefit  from  the  greater  safety  provided 
by  this  proposed  rule.  RSPA  encourages 
small  entities  to  comment  on  the 
economic  impact  of  proposals  contained 
in  this  NPRM. 

First,  RSPA  examined  whether  there 
is  a  continuing  need  for  its  cylinder 
regulations.  Based  on  the  various 
characteristics  of  compressed  gases  (e.g., 
flammability  and  toxicity)  and  the 
associated  risks  that  are  involved  in  the 
transportation  of  gases,  RSPA  recognizes 
that  there  is  a  continuing  need  for  its 
cylinder  regulations.  However,  as 
discussed  previously  in  this  preamble, 
RSPA  is  in  receipt  of  numerous 
petitions  for  rulemaking  concerning  the 
cylinder  regulations.  Many  of  these 
petitions  propose  that  RSPA  incorporate 
accepted  industry  practices  and  new 
technology  (e.g..  new  marking  methods). 
RSPA  has  accepted  many  of  Uiese 
petitions  and  is  proposing  to 
incorporate  new  technology  where  the 
new  technology  achieves  an  equivalent 
or  higher  level  of  safety  (e.g..  ultrasonic 

testing).  RSPA  also  reviewed 

exemptions  issued  under  49  CFR  Part 
107  and  has  incorporated  those 
exemption  provisions  that  have 
achieved  a  proven  safety  record. 

In  addition  to  the  above,  over  the 
years,  the  regulated  community  has 
requested  that  RSPA  reduce  the 
complexity  of  its  cylinder  regulations. 
RSPA  addressed  these  concerns  by 
modifying  the  language  used  in  the 
proposed  rule,  inducing  a  definition 


section  and  changing  the  organizational 
structxue  of  the  cylinder  regulations.        . 
RSPA  also  recognizes  that  market  '*  ^ 

conditions  have  changed  dramatically        , 
since  many  of  the  existing  rules  were         / 
first  adopted.  Today,  cylinders  are 
manufactured,  used,  and  transported  to, 
from,  and  between  entities  in  the  global 
marketplace.  In  recognition  of  that 
worldwide  sale  and  distribution  of 
compressed  gases  in  cylinders,  RSPA  is 
proposing  to  revise  the  HMR  in  a 
manner  that  is  harmonious  with 
international  standards  (e.g.,  metric- 
marked  cylinders). 

RSPA  is  confident  that  the  proposed 
rule  and  existing  cylinder  regulations  do 
not  duplicate  or  conflict  with  other 
Federal  rules.  In  addition,  conflicts  with 
state  or  local  regxilations  are  expressly 
provided  for  in  Federal  hazardous 
materials  transportation  law  (49  U.S.C. 
§  5125).  Under  this  statutory  authority, 
RSPA  issues  preemption  determinations 
as  to  whether  a  State,  political 
subdivision,  or  Indian  tribe  regulation 
or  law.  governing  the  transportation  of  . 
hazardous  materials,  is  preempted 
under  Federal  law  (see  49  C.F.R.  Part 
107,  Subpart  C). 

C  Executive  Orders  12612  and  13084 

This  proposed  rule  has  been  analyzed 
in  accordance  with  the  principles  and 
criteria  contained  in  Executive  Orders 
12612  ("Federalism")  and  13084 
("Consultation  and  Coordination  with 
Indian  Tribal  Governments").  Because 
this  proposed  regulation  would  have  no 
substantial  direct  effect  on  the  States  or 
the  relationship,  or  the  distribution  of 
power  and  responsibiUties,  between  the 
Federal  Government  and  the  States, 
RSPA  has  determined  that  this  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  preparation  of  a 
Federalism  Assessment.  Because  this 
rule  would  not  significantly  or  uniquely 
affect  the  conununities  of  the  Indian 
tribal  governments,  the  funding  and 
consultation  requirements  of  Executive 
Order  13084  do  not  apply. 

Federal  hazardous  material 
transportation  law  contains  express 
preemption  provisions  at  49  U.S.C  5125 
that  preempt  State,  local,  and  Indian 
tribe  requirements  if 

(1)  Complying  with  a  requirement  of 
the  State,  political  subdivision,  or 
Indian  tribe  and  Federal  hazardous 
material  transportation  law  or 
regulations  is  not  possible; 

(2)  The  requirement  of  the  State, 
political  subdivision,  or  Indian  tribe,  as 
applied  or  enforced,  is  an  obstacle  to 
accomplishing  and  carrying  out  Federal 
hazardous  material  transportation  law 
or  regiilations;  or 
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(3)  The  requirement  of  the  State, 
political  subdivision,  or  Indian  tribe 
concerns  any  of  the  following  "covered 
subjects"  and  is  not  substantially  the 
same  as  a  provision  of  Federal 
hazardous  material  transportation  law 
or  regulations: 

(A)  The  designation,  description,  and 
classification  of  hazardous  material; 

(B)  The  packing,  repacking,  handling, 
labeling,  marking,  and  placarding  of 
hazardous  material; 

(C)  The  preparation,  execution,  and 
use  of  shipping  documents  related  to 
hazardous  material  and  requirements 
related  to  the  number,  contents,  and 
placement  of  those  dociunents; 

(D)  The  written  notification, 
recording,  and  reporting  of  the 
unintentional  release  in  transportation 
of  hazardous  material;  and 

(E)  The  design,  manufacture, 
fabricating,  marking,  maintenance, 
reconditioning,  repairing,  or  testing  of  a 
packaging  or  container  represented, 
marked,  certified,  or  sold  as  qualified 
for  use  in  transporting  hazardous 
material. 

This  proposed  rule  concerns  the 
packing  and  handling  of  hazardous 
materials,  and  the  design,  manufacture, 
fabrication,  marking,  maintenance,  and 
testing  of  cylinders  that  are  marked  and 
certified  as  qualified  for  use  in  the 
transportation  of  hazardous  materials.  If 
so  adopted  as  final,  this  rule  would 
preempt  any  State,  local,  or  Indian  tribe 
reqiiirements  conceming  these  subjects 
tmless  the  non-Federal  requirements  are 
"substantially  the  same"  (see  49  CFR 
107.202(d))  as  the  Federal  requirements. 

Federal  law  (49  U.S.C.  5125(b)(2)) 
provides  that  if  DOT  issues  a  regulation 
conceming  any  of  the  covered  subjects, 
DOT  must  determine  and  publish  in  the 
Federal  Register  the  effective  date  of 
Federal  preemption.  The  effective  date 
may  not  be  earlier  than  the  90th  day 
following  the  date  of  issuance  of  the 
final  rule  and  not  later  than  two  yean 
after  the  date  of  issuance. 

RSPA  requests  conunents  on  what  the 
efiiective  date  of  the  Federal  preemption 
should  be  for  the  requirements  in  this 
proposed  rule  that  concern  covered 
subjects. 

D.  Unfunded  Mandates  Reform  Act  of 
1995 

This  proposed  rule  would  not  impose 
unfunded  mandates  under  the 
Unfunded  Mandates  Reform  Act  of 
1995.  It  does  not  result  in  costs  of  $100 
million  or  more,  in  the  aggregate,  to  any 
of  the  following:  State,  local,  or  Indian 
tribal  governments,  or  the  private  sector. 
This  rule  is  the  least  burdensome 
alternative  that  achieves  the  objective  of 
the  rule. 


E.  Paperwork  Reduction  Act 

Under  regulations  implementing  the 
Paperwork  Reduction  Act  of  1995,  " 
*  *  *  an  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to  a  collection  of  information 
unless  it  displays  a  valid  OMB  control 
number."  5  CFR  1320.8(b)(iii)(6). 

The  information  collection  and 
recordkeeping  requirements  in  current 
§§173.34.  173.302(c)  and  178.35 
pwtaining  to  records  prepared  by 
persons  performing  the  requalification. 
repair,  rebuild  and  use  of  cylinders  and 
reqiiirements  in  ourrent  §  173.34 
pertaining  to  perstms  seeking  approval 
to  requalify  cylinden,  were  approved  by 
the  Office  of  Management  and  Budget 
(OMB)  under  the  provisions  of  44  U.S.C. 
chapter  35  and  assigned  control  number 
2137-0022.  with  an  expiration  date  of 
August  31, 1999.  This  information  is 
used  to  verify  that  cylinders  meet  the 
required  manufacturing  standards  prior 
to  being  authorized  for  initial  use.  and 
that  once  manufactured,  the  cylinden 
are  maintained  and  used  in  compUanoe 
with  applicable  requirements  of  the 
HMR  as  packagings  for  hazardous 
materials.  In  this  proposed  rule,  these 
information  collection  and 
recordkeeping  requirements  for  records 
are  revised  and  are  in  §§  178.35, 
178.69(e)(13).  180.205, 180.209. 
180.211, 180.213,  and  180.215. 

The  information  and  recordkeeping 
requirements  in  current  §§  173.300a  and 
173.300b  for  persons  seeking  approval 
to  be  an  independent  inspection  agency, 
and  for  chemical  analyses  and  tests  of 
DOT  specification  and  exemption 
cylinden  condiicted  outside  of  the 
United  States,  were  approved  by  OMB 
and  assigned  control  niunber  2137- 
0557,  with  an  expiration  date  of  July  31, 
1999.  The  information  is  used  to 
evaluate  an  applicant's  qualification  to 
perform  the  appficable  packaging 
functions  and  to  ensiue  material  of 
construction  used  in  cylinden  made 
outside  the  United  States  are  in 
accordance  with  the  applicable 
requirements.  In  this  proposed  rule,  the 
information  collection  and 
recordkeeping  requirements  are  in 
§§107.803, 107.805. 107.807  and 
180.205(c).  The  information  collection 
and  recordkeeping  requirements  for 
persons  seeking  approval  as  cylinder 
requalifien  and  approval  to  change  a 
cylinder's  service  pressure  are  removed 
from  OMB  control  number  2137-0022 
and  being  placed  with  the  other 
approval  requirements  under  OMB 
control  number  2137-0557.  OMB 
control  niunber  2137-0557  includes 
information  and  recordkeeping 
requirements  for  other  than  cylinden. 


The  estimates  contained  in  this 
proposed  rule  address  only  the  cylinder 
provisions. 

Because  this  proposed  rule  would 
establish  certain  new  cylinder 
specifications,  broaden  the  approval 
requirements  for  affected  persons  who 
requalify  cylinden,  and  would  relocate 
the  cylinder  requaUfication 
requirements  to  other  sections,  revisions 
would  be  made  to  the  currmt  burden 
hour  submission.  RSPA  has  revised  the 
burden  estimates  based  on  the  proposal 
in  this  NPRM  and  will  submit  revised 
burden  estimates  to  OMB. 

OMB  Control  Number  2137-0022 

Affected  Public:  Cylinder  requalifien. 
repairen  and  rebuilden.  and  ownen  of 
certain  DOT  specification  and 
exemption  cylinden. 

Annual  Reporting  and  Recordkeeping 
Burden: 

Number  of  Respondents:  500. 

Total  Annual  Responses:  5,000. 

Total  Annual  Burden  Hours:  1,729. 

Total  Armual  Cost  for  Development 
and  Maintenance:  $42,683. 

OMB  Qmtrol  Number  2137-0557 

Affected  Public:  Cylinder 
manufacturen,  requalifien,  and  penoaa* 
seeking  to  change  a  cylinder's  service 
pressure. 

Armual  Reporting  and  Recordkeepirtg 
Burden: 

Number  of  Respondents:  2.027. 

Total  Annual  Responses:  2,027. 

Total  Armual  Burden  Hours:  2,628. 

Total  Armual  Cost  for  Development 
and  Maintenance:  $294,544. 

RSPA  invites  comments  on  these 
revised  information  collection 
estimates,  including  any  paperwoilc 
burdens  not  already  considered. 
Requests  for  a  copy  of  these  information 
collections  should  be  directed  to 
Deborah  Boothe,  Office  of  Hazardous 
Materials  Standards,  Room  8102, 400 
Seventh  Street,  SW,  Washington,  DC 
20590-0001.  Telephone  (202)  366-<8553 
or  1-800-467-4922.  Writtm  comments 
should  be  received  by  the  close  of  the 
comment  period  indentified  in  the 
DATES  section  of  this  rulemaking  and 
should  be  addressed  to  the  Dockets 
Management  System  as  identified  in  the 
ADDRESSES  section  of  this  rulemaking. 
Comments  must  reference  the  docket 
number,  RSPA  98-3684  (HM-220). 

F.  Regulation  Identifier  Number  (RIN) 

A  regulation  identifier  number  (RIN) 
is  assigned  to  each  regulatory  action 
listed  in  the  Unified  Agenda  of  Federal 
Regulations.  The  Regulatory  Information 
Service  Center  publishes  the  Unified 
Agenda  in  April  and  October  of  each 
year.  The  RIN  contained  in  the  heading 
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of  this  document  can  be  used  to  cross- 
reference  this  action  with  the  Unified 
Agenda. 

ListofSubjecU 

49  CFR  Part  107 

Administrative  practice  and 
procedure.  Hazardous  materials 
transportation,  Packaging  and 
containers.  Penalties,  Reporting  and 
recordkeeping  requirements. 

49  CFR  Part  171 

Exports,  Hazardous  materials 
transportation.  Hazardous  waste. 
Imports,  Incorporation  by  reference, 
Reporting  and  recordkeeping 
requirements. 

49  CFR  Part  172 

Hazardous  materials  transportation. 
Hazardous  waste.  Labeling,  Packaging 
and  containers,  Reporting  and 
recordkeeping  requirements. 

49  CFR  Part  173 

Hazardous  materials  transportation, 
Packaging  and  containers.  Radioactive 
materials.  Reporting  and  recordkeeping 
requirements.  Uranium. 

49  CFR  Part  177 

Hazardous  materials  transportation. 
Motor  vehicle  safety.  Packaging  and 
containers.  Reporting  and  recordkeeping 
requirements. 

49  CFR  Part  T78 

Hazardous  materials  transportation. 
Packaging  and  containers.  Reporting 
and  recordkeeping  requirements. 

49  CFR  Part  180 

Hazardous  materials  transportation. 
Motor  vehicle  safety.  Packaging  and 
containers.  Reporting  and  recordkeeping 
requirements. 

In  consideration  of  the  foregoing,  title 
49.  Chapter  I,  Subchapters  A  and  C  of 
the  Code  of  Federal  Regulations,  are 
proposed  to  be  amended  as  follows: 

PART  107— HAZARDOUS  MATERIALS 
PROGRAM  PROCEDURES 

1.  The  authority  citation  for  Part  107 
would  continue  to  read  as  follows: 

AvdMfily:  49  U.S.C  5101-5127,  44701; 
Sec.  212-213.  Pub.  L.  104-121. 110  Stat.  857; 
49  C3^  1.45, 1.53. 

fl07J    [Amamtod] 

2.  In  §  107.3,  the  definition  of 
"Registration"  would  be  amended  by 
removing  the  wording  "registration  with 
RSPA  as  a  cylinder  retester  pursuant  to 
49CFR  173.34(e)(1),  or". 

3.  Subpart  I  would  be  added  to  Part 
107  to  read  as  follows: 


Subpart  I— Approval  of  liMtopandent 
Inapactlofi  AgendM,  CyNndar  RaquaUflara, 
and  NofMlonMsac  Ctiemleal  AnalyMeand 
Test*  of  DOT  SpecmcaOon  CyllfKtars 

Sec 

107.801    Purpose  and  Scope. 
107.803    Approval  of  independent 

inspection  agency. 
107.805    Approval  of  cylinder  requalifiers. 
107.807    Approval  of  non-domestic 

chemical  analyses  and  tests. 

SubfMTt  I— Approval  of  Independent 
Inapectkm  Agetides,  Cyllndar 
RequalMers,  and  Non-domaatic 
Chemical  Analyaaa  and  Teata  of  DOT 
Specification  Cylinders 

flOTJOl    Purpoee  and  acope. 

(a)  This  subpart  prescribes  procedures 
for — 

(1)  A  person  who  seeks  approval  to  be 
an  independent  inspection  agency  to 
perform  cylinder  inspections  and 
verifications  required  by  parts  178  and 
180  of  this  chapter, 

(2)  A  person  who  seeks  approval  to 
engage  in  the  requalification  (i.e.. 
inspection,  testing  or  certification), 
rebuild  or  repair  of  a  cylinder 
manufactured  in  accordance  with  a  DOT 
specification  under  subchapter  C  of  this 
chapter  or  under  the  terms  of  an 
exemption  issued  under  this  part; 

(3)  A  person  who  seeks  approval  to 
perform  the  manufacturing  chemical 
analyses  and  tests  of  DOT  specification 
or  exemption  cylinders  outside  the 
United  States. 

(b)  No  person  may  engage  in  a 
function  identified  in  paragraph  (a)  of 
this  section  unless  approved  by  the 
Associate  Administrator  in  accordance 
with  the  provisions  of  this  subpart.  Each 
person  shall  comply  with  the  applicable 
requirements  in  this  subpart.  In 
addition,  the  procedural  requirements 
in  subpart  H  of  this  part  apply  to  the 
filing,  processing  and  termination  of  an 
approval  issued  under  this  subpart. 

f107J09    Approval  of  kidapandant 


(a)  General.  Prior  to  performing 
cylinder  inspections  and  verifications 
required  by  parts  1 78  and  180  of  this 
chapter,  a  person  must  apply  to  the 
Associate  Administrator  for  an  approval 
as  an  independent  inspection  agency.  A 
person  approved  as  an  independent 
inspection  agency  is  not  a  RISPA  agent 
or  representative. 

(b)  Criteria.  No  applicant  for  approval 
as  an  independent  inspection  agency 
may  be  engaged  in  the  manufacture  of 
cylinders  for  use  in  the  transportation  of 
hazardous  materials,  or  be  directly  or 
indirectly  controlled  by,  or  have  a 
financial  involvement  with,  any  entity 
that  manufactures  cylinders  for  use  in 


the  transportation  of  hazardous 
materials,  except  for  providing  services 
as  an  independent  inspector. 

(c)  Application  information.  Each 
applicant  must  submit  an  application  in 
conformance  with  §  107.705  that  must 
contain  the  information  prescribed  in 
§  107.705(a).  In  addition,  the  application 
must  contain  the  following  information: 

(1)  Name  and  address  ofeach 
manufacturing  facility  where  tests  and 
inspections  are  to  be  performed  and  a 
detailed  description  of  the  inspection 
and  testing  facilities  to  be  used  by  the 
applicant  and  the  applicant's  ability  to 
perform  the  inspections  and  to  verify 
the  inspections  required  by  part  1 78  of 
this  chapter  or  under  the  tetms  of  an 
exemption  issued  imder  this  part. 

(2)  Name,  address,  and  principal 
business  activity  of  each  person  having 
any  direct  or  indirect  ownership  interest 
in  the  applicant  greater  than  three 
percent  and  any  direct  or  indirect 
ownership  interest  in  each  subsidiary  or ' 
division  of  the  applicant. 

(3)  Name  of  eacii  individual  whom 
the  applicant  proposes  to  employ  as  an 
inspector  and  will  be  responsible  for 
certifying  inspection  and  test  results 
and  a  statement  of  that  person's 
qualifications. 

(4)  An  identification  or  qualification 
number  assigned  to  each  inspector  who 
is  supervised  by  a  certifying  inspector 
identified  in  (c)(3)  of  this  section. 

(5)  A  statement  that  the  applicant  will 
perform  its  functions  independent  of  the 
manufacturers  and  owners  of  the 
cylinders. 

(6)  If  the  applicant's  principal  place  of 
business  is  in  a  coimtry  other  than  the 
United  States — 

(i)  A  copy  of  the  designation  bom  the 
Competent  Authority  of  that  coimtry 
delegating  to  the  applicant  an  approval 
or  designated  agency  authority  for  the 
type  of  packaging  for  which  a  DOT 
designation  is  sought:  and 

(ii)  A  statement  from  the  Competent 
Authority  of  that  country  stating  that 
similar  authority  is  delegated  to  other 
Independent  Inspection  Agencies  who 
are  approved  under  this  subpart  and 
that  no  condition  or  limitation  will  be 
imposed  upon  United  States  citizens  or 
organizations  that  is  not  required  of  its 
own  citizenry. 

(7)  The  date  and  signature  of  the 
person  certifying  the  approval 
application 

(d)  Facility  inspection.  Upon  the 
request  of  the  Associate  Administrator, 
the  applicant  shall  allow  the  Associate 
Administrator  or  the  Associate 
Administrator's  designee  to  inspect  the 
applicant's  facilities  and  records.  The 
person  seeking  approval  must  bear  the 
cost  of  RSPA's  inspection. 
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f  107.M6   Approval  of  cylindar  raquallfiarB. 

(a)  General.  A  person  must  meet  the 
requirements  of  this  section  to  be 
approved  to  inspect,  test,  certify,  repair, 
or  rebuild  a  cylinder  in  accordance  with 
a  DOT  specification  under  subpart  C  of 
part  1 78  or  subpart  C  of  part  180  of  this 
chapter  or  under  the  terms  of  an 
exemption  issued  under  this  part. 

(b)  bach  applicant  must  arrange  for  an 
independent  inspection  agency, 
approved  by  the  Associate 
Administrator  pursuant  to  this  subpart, 
to  perform  a  review  of  its  inspection  or 
requalification  operation.  The  person 
seeking  approval  must  bear  the  cost  of 
the  inspection.  A  list  of  approved 
independent  inspection  agencies  is 
available  bom  the  Associate 
Administrator  at  the  address  listed  in 

§  107.705.  Assistance  in  obtaining  an 
approval  may  be  requested  &t>m  the 
-same  address. 

(c)  Application  for  approval.  If  the 
inspection  performed  by  an 
independent  inspection  agency  is 
completed  with  satisfactory  results,  the 
applicant  must  submit  a  letter  of 
recommendation  from  the  independent 
inspection  agency,  an  inspection  report, 
and  an  application  that  must  contain  the 
information  prescribed  in  §  107.705(a). 
In  addition,  the  application  must 
contain  the  following  information:  the 
name  of  the  facility  manager,  the  DOT 
specification/exmtnption  cylinders  that 
will  be  inspected,  tested,  repaired,  or 
rebuilt  at  the  fadfity;  a  certification  that 
the  facility  will  operate  in  compliance 
with  the  applicable  requirements  of 
subchapter  C  of  this  chapter;  and  the 
date  and  the  signatiire  of  the  person 
making  the  certification. 

(d)  Issuance  ofrequalifier 
identification  number  (RIN).  The 
Associate  Administrator  issues  a  RIN  as 
evidence  of  approval  to  requalify  DOT 
specification/exemption  cylinders  if  it  is 
determined,  based  on  the  applicant's 
submission  and  other  available 
information,  that  the  appUcant's 
qualifications  and,  when  applicable, 
facihty  are  adequate  to  perform  the 
requested  functions  in  accordance  with 
the  criteria  prescribed  in  subpart  C  of 
part  180  of  this  chapter. 

(e)  Expiration  ofnIN.  Unless 
otherwise  provided  in  the  issuance 


letter,  an  approval  expires  five  years 
from  the  date  of  issuance,  provided  that 
the  applicant's  facility  and 
qualifications  are  maintained  at  or 
above  the  level  observed  at  the  time  of 
inspection  by  the  independent 
inspection  agency,  or  at  the  date  of  the 
certification  in  the  application  for 
approval,  for  facilities  only  performing 
inspections  made  imder  §  180.209(g)  of 
this  chapter. 

(f)  Exceptions.  Notwithstanding 
requirements  in  paragraphs  (b)  and  (c) 
of  this  section,  a  person  who  only 
performs  inspections  in  accordance 
with  §  180.209(g)  of  this  chapter  must 
submit  a  request  which,  in  addition  to 
the  information  prescribed  in 
§  107.705(a)  contains;  the  facility 
manager  for  each  location  in  which 
requalifications  would  be  performed; 
the  DOT  specification/exemption 
cylinders  that  will  be  inspected  at  the 
facility;  a  certification  that  the  facility 
will  operate  in  compliance  with  the 
applicable  requirements  of  subchapter  C 
of  this  chapter,  a  certification  that  the 
persons  performing  inspections  have 
been  trained  and  have  the  information 
contained  in  each  applicable  CGA 
pamphlet  incorporated  by  reference  in 
§  171.7  of  this  chapter  that  appUes  to  the 
requalifiers  activities:  and  the  date  and 
the  signature  of  the  person  making  the 
certification.  Each  person  shall  comply 
with  the  applicable  requirements  in  this 
subpart.  In  addition,  the  procedural 
requirements  in  subpart  H  of  this  part 
apply  to  the  filing,  processing  and 
termination  of  an  approval  issued  under 
this  subpart. 

f  107.807    Approval  of  iMnslomeetlc 


(a)  General.  A  person  who  seeks  to 
manufacture  DOT  specification  or 
exemption  cylinders  outside  the  United 
States  must  seek  an  approval  &t>m  the 
Associate  Administrator  to  perform  the 
chemical  analyses  and  tests  of  those 
cylinders  outside  the  United  States. 

(b)  Application  for  approval.  Each 
applicant  must  submit  an  application 
that  must  contain  the  information 
prescribed  in  §  107.70S(a).  In  addition, 
the  application  must  contain  the 
following  information:  the  name, 
address  and  a  description  of  each 


facility  at  which  cylinders  are  to  be 
manufactured  and  chemical  analyses 
and  tests  are  to  be  performed;  complete 
details  concerning  the  dimension, 
materials  of  ccmstruction,  wall 
thickness,  water  capacity,  shape,  type  of 
joints,  location  and  size  of  (^>enings  and 
other  pertinent  physical  characteristics 
of  each  specification  or  exemption 
cylinder  for  which  approval  is  being 
requested,  including  nlculations  for 
cylinder  wall  stress  and  wall  thickness 
which  may  be  shown  on  a  drawing  or 
on  separate  sheets  attached  to  a 
descriptive  drawing:  the  name  of  the 
independent  inspection  agency  to  be 
used;  and  the  date  and  the  signature  of 
the  person  making  the  certification. 

(c)  Facility  inspections.  Upon  the 
request  of  the  Associate  Administrator, 
the  applicant  shall  allow  the  Associate 
Administrator  for  HMS  or  the  Associate 
Administrator's  designee  to  inspect  the 
applicant's  cylinder  manufacturing  and 
testing  facihties  and  records,  and  must 
provide  such  materials  and  cylinders  for 
analyses  and  tests  as  the  Associate 
Administrator  may  specify.  The 
applicant  or  holder  shall  liear  the  cost 
of  the  initial  and  subsequmut 
inspections,  analyses,  and  tests. 

PART  171— GENERAL  MFORMATION. 
REGULATIONS.  AND  DEFMmONS 

4.  The  authority  citation  for  part  171 
woidd  continue  to  read  as  follows: 

Aulharity:  49  U.S.C  5101-5127;  49  CFR 
1.53. 

f  171.2   lAmandedl 

5.  In  §  171.2,  paragraph  (d)(3)  would 
be  amended  by  removing  the  wending 
"retest  or  exemption  markings"  and 
adding  in  its  place  the  wording  "retest. 
exemption  or  requalification 
identification  number  (RIN)  maiidngs". 

6.  In  §  171.7.  in  the  table  in  paragraph 
(a)(3).  new  entries  would  be  added  in 
alphanumeric  sequence  to  read  as 
follows: 


§171.7 

(a)«  •  • 

(3)  Table  of  material  incorpmated  by 
reference.  •  •  • 


Source  and  name  of  material 


49  CFR  rafaranoe 


American  Sodaty  for  Nondestructive  Testing.  PO  Box  28518.  1711  Ariingale  Lane,  Cdumbua. 
OH  43228-0518 
ASNT  Recommended  Practice  SNT-TC-1A.  1992 „ 


Pwt  178,  subpart  C,  Appancfx  B. 


American  Sodaty  for  Testing  and  Materials 
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Soufos  snd  nsms  o(  itwImM 


49  CFR  refsranoe 


ASTM  B  221-46  StmOmi  SpecWc^lon  tor  Aluminum  and  AkjminnvAloy  Exkudad  Bars.  178.46(a)(4).  Tabis  2. 

Rods.  Wira.  Pra«as.  and  Tubas. 

ASTM  B  221M-W  Standvd  SpacWcatlon  tor  Aluminum  Mid  Alumhum^loy  Exlrudsd  Part  178.  Subpart  C.  Appandbi  A.  Tabia  2.  Aki- 

Bws.  Rod».  Wira.  PioWsi.  and  TUbss.  minum. 


ASTM  E  10-96  Stmdard  Tast  Malhod  tor  Brinal 
ASTM  E  18-94  Standard  Taat  Mathodi  tor  Rockwal 
Hardnsss  of  MalaHc  Malartais. 


178.69. 

RodnMl  S«j«>arficial    178.70. 


ASTM  E  166-96  StMidSfd  Tast  Malhod  tor  Liquid  PanahranlExaminalion 178.69. 

ASTM  E  213-63  Stondwd  PracHoa  tor  INtoasonic  Examinatfon  of  Malsl  Pipa  and  Tubing  ...    178.71;  178.72;  178.73;  Part  178.  SubfMut  C, 

Appandbt  B;  180.215. 

•  •••••• 

ASTM  E  399-9081  Standwd  Tast  Mslhod  tor  Plana-SMn  Fracturs  Toughness  of  Maiafc    178.73. 


ASTM  E  709-96  Stwidwd  Quida  for  Magnstic  Particto  Examinalion 

ASTM  E  797-95  Stvidvd  Pradioa  tor  Msaiwing  TWdmass  by  Msnusl 
Ectw  Saai(^il-Baam  Mslhod. 


178.69. 

Pulsa-    Part  178.  Subpart  C.  Appandh  B;  180215. 


Comprassad  Qas  AssodaBort.  Inc. 

•  ••••• 

OQA  PwwpWst  G-1.  Ms>wdi  lor  Hy<>oslallc  TssMng  of  Comprssssd  Qas  Cyindsrs.  1996      178.69:178.81:180.206. 

•  ••••• 
CQAPampMslP-20.Standwd  tor  ttwCtasillcalion  of  Toxic  Qas  Mixtures.  1996 173.115. 

•  •  •  •  •  • 

CQA  PamphM  S-7,  Msttwd  tor  SslscMng  Prsssura  Ralaf  Davioas  tor  Comprasssd  Qas    173.301. 
Mfadurss  in  Oylndsrs.  1996. 


f  171.7   (Amandadl 

7.  In  addition,  in  §  171.7.  in  the  table 
in  paragraph  (a)(3),  the  following 
changes  would  be  made: 

a.  In  the  entiy  ASTM  A240/A240M- 
94b.  the  warding  "A240M-04b"  would 
be  levised  to  reed  "A240M-06a." 

b.  The  entiy  ASTM  A  388-67  would 
be  removed. 

c.  In  the  entry  ASTM  B  557-84.  in 
oohmm  2,  the  nfarenoe  "178.60;" 
would  be  added,  in  numeric  ordar. 

d.  In  the  entry  ASTM  E  fr-89.  the 
wording  "E  8-89"  would  be  revised  to 
reed  "E  8-96a"  and  in  column  2.  the 
refarences  "176.36;  178.37;  178.38: 
178.39;".  "178.45;".  "178.50;  178.51;". 
"178.55:".  "178.61;".  snd  "178.88;" 
wrould  be  removed.and  "178.60;"  would 
be  added,  in  numerical  order. 

e.  In  the  entry  ASTM  E  23-60.  in 
column  1.  the  wording  "E  23-M" 
would  be  revised  to  read  "E  23-96"  and 
in  column  2,  the  reliBrenoe  "178.69;" 
would  be  added,  in  numeric  order. 

f.  In  the  entry  ASTM  E  112-68.  the 
wording  "E  112-88"  would  be  revised 
to  read  "E 112-96'.'  and  in  column  2.  the 


reference  ";178.69"  would  be  added,  in 
numeric  order. 

g.  In  the  entry  ASTM  E  290-92.  in 
cohmm  2,  the  references  ";178.69; 
178.72"  would  be  added,  in  numeric 
order. 

h.  In  the  entry  OGA  Pamphlet  C-3.  the 
yeer  "1975"  would  be  revised  to  read 
"1994"  and  in  coliunn  2.  the  references 
"178.50;  178.51:".  "178.54;".  "178.61;". 
"178.68"  would  be  removed  and 
"178.69:".  "178.81;".  "180.211"  would 
be  added,  in  numeric  order. 

i.  In  the  entry  CCA  Pamphlet  C-5,  in 
column  2.  the  reference  "173.302" 
wotdd  be  removed  and  "173.302a" 
would  be  added,  in  its  place. 

j.  In  the  entry  (XA  Pamphlet  C-6.  in 
column  2,  the  reference  "173.34; 
180.519"  would  be  removed  and  the 
refarances  "173.198;  180.205;  180.209; 
180.211."  would  be  added,  in  its  place. 

k.  In  the  entry  CCA  Pamphlet  06.1. 
in  column  1.  the  reference  "173.34" 
would  be  removed  snd  the  references 
"180.205;  180.209"  would  be  added,  in 
its  place. 

1.  In  the  entry  OGA  Pamphlet  06.2. 
in  column  2,  the  reference  "173.34" 


would  be  removed  and  the  reference 
"180.205"  would  be  added,  in  its  place. 

m.  In  the  entry  C£A  Pamphlet  C-6.3. 
in  column  2.  the  reference  "173.34" 
would  be  removed  and  the  references 
"180.205;  180.209"  would  be  added,  in 
its  place. 

n.  In  the  entry  OGA  Pamphlet  C-8.  in 
column  2.  the  reference  "173.34"  would 
be  removed  and  the  reference  "180.205" 
%voiild  be  added,  in  its  place. 

o.  In  the  entry  OGA  Pamphlet  C-11. 
in  coliunn  2.  the  reference  "178.35" 
would  be  removed  and  the  refarenoes 
"178.35;  178.69"  %rould  be  added,  in  its 
place. 

p.  In  the  entry  OGA  Pamphlet  0-12, 
in  column  2.  the  reference  "173.34;" 
MTOuld  be  removed  and  the  references 
173.301;"  and  ";180.205"  would  be 
added,  in  numeric  order. 

q.  In  the  entry  CCA  Pamphlet  C-13. 
in  column  2.  the  reference  "173.34;" 
would  be  removed  and  the  references  "; 
180.205;".  and  "180.209."  would  be 
added,  in  numeric  order. 

r.  In  the  entry  OGA  Pamphlet  0-14.  in 
column  2.  the  reference  "173.34"  would 
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be  removed  and  theTeference  "173.301' 
would  be  added,  in  its  place. 

s.  In  the  entry  CCA  Pamphlet  S-1.1, 
in  coliunn  2.  the  reference  "173.34" 
would  be  removed  and  the  references 
"173.301;  173.304a."  would  be  added, 
in  its  place. 

8.  In  §  171.8,  definitions  for  "Metric- 
marked  cylinder"  and  "Nonmetric- 
marked  cylinder"  would  be  added,  in 
alphabetical  order,  to  read  as  follows: 

f171J    Definltiona  and  abbreviations. 

•  •        •        *        • 

Metric-marked  cylinder  means  a 
cylinder  manufectuied  to  the  IXDT  3M, 
3ALM,  3FM  or  4M  specification 
prescribed  in  §§  178.69  through  178.81 
of  this  subchapter. 

•  •        •        •        • 

Nonmetric-marked  cylinder  means  a 
cylinder  manufectured  to  a  DOT 
specification  prescribed  in  §§  178.35 
through  1 78.68  of  this  subchapter  that 
was  in  effect  on  (DATE  PRIOR  TO 
EFFECTIVE  DATE  OF  THE  FINAL 
RULE]. 


f171J   [Amended] 

9.  In  addition,  in  §  171.8,  in  the 
definition  of  "Filling  density", 
paragraph  (1)  would  be  amended  by 
revising  the  reference 

"§  173.304(a)(2)Table  Note  1"  to  read 
"§  173.304a(a)(2)  Table  Note  1". 

10.  hi  §  171.12.  paragraph  (b)(15) 
would  be  revised  to  read  as  follows: 

f  171.12    import  and  export  ahlpmanta. 

•  •        •        •        • 

(b)«  •  • 

(IS)  Cylinders  not  manufectured  to  a 
DOT  specification  must  conform  to  the 
requirements  of  §  173.301(j)  through  (1) 
of  this  subchapter  or,  for  Canadian 
manufectured  cylinders,  to  the 
requirements  of  §  171.12a(b)(13). 

•  •        •        *        • 

11.  In  §  171.12a.  in  paragraph  (b)(13) 
a  new  sentence  would  be  added  at  the 
end  of  the  paragraph,  and  paragraphs 
(b)(13)(i)  throu^  (b)(13)(v)  would  be 
added  to  read  as  follows: 


f  171.12a 


(b)«  •  • 

(13)  •  •  •  However,  a  cylinder  made 
in  Canada  that  meets  the  following 
conditions  is  authorized  for  the 
transportation  of  a  hazardous  material 
within  the  United  States: 

(i)  The  cylinder  was  manufactured  on 
or  after  January  1. 1977; 

(ii)  During  the  manufacturing  process, 
the  cylinder  was  marked  with  an 
approval  number  and  an  inspector's 


mark  authorized  by  TDG  or  by  its 
predecessor,  the  Railway  Transport 
Committee  of  the  Canadian  Transport 
Commission  (CTC).  in  its  regulations  for 
the  Transport  of  Dangerous 
Commodities  by  Rail  and  was  marked 
•CTC  "  or  "TDG  "; 

(iii)  The  cylinder  is  in  full 
conformance  with  the  specifications 
prescribed  by  the  TDG  regulations: 

(iv)  The  cylinder  has  been  requalified 
under  a  program  authorized  by  the 
Canadian  regidations  or  requalified  in 
accordance  with  subpart  C  of  part  180 
of  this  subchapter  within  the  prescribed 
requahfication  period;  and 

(v)  At  the  time  the  requalification  is 
performed,  in  addition  to  the  markings 
prescribed  in  §  180.211  of  this 
subchapter,  the  cylinder  is  mariied 
"DOT/"  inunediately  before  the 
Canadian  specification  marking. 


PART  172— HAZARDOUS  MATERIALS 
TABLE.  SPECUL  PROVISIONS. 
HAZARDOUS  MATERIALS 
COMMUNICATIONS.  EMERGENCY 
RESPONSE  INFORMATION.  AND 
TRAINING  REQUIREMENTS 

12.  The  authority  dution  for  Part  172 
would  continue  to  read  as  follows: 

Authority:  49  U.S.C  5101-5127;  49  C7R 
1.53. 

{172.101    [Amended] 

13.  Section  172.101.  in  the  Hazardous 
Materials  Table,  the  following  changes 
would  be  made: 

a.  For  the  entry  "Cyanogen",  in 
Column  (8b).  the  refnrenoe  "192"  would 
be  removed  and  "304"  would  be  added 
in  its  place. 

b.  For  the  entry  "Germane",  in 
Column  (8b).  the  reference  "192"  woidd 
be  removed  and  "302"  would  be  added 
in  its  place. 

c.  For  the  entry  "Iron  pentacarbonyl", 
in  Coliunn  (8b).  the  reference  "192" 
would  be  removed  and  "226"  would  be 
added  in  its  place. 

PART  173-SHIPPERS-GENERAL 
REQUIREMENTS  FOR  SHIPMENTS 
AND  PACKAGINGS 

14.  The  authority  citation  for  Part  173 
would  continue  to  read  as  follows: 

AndMtrity:  49  U.S.C  5101-5127. 44701;  49 
CFR  1.45, 1.53. 

1173.34    [Rsmovedl 

15.  Section  173.34  would  be  removed. 

16.  Section  173.40  would  be  revised 
to  read  as  follows: 


f  173.40 
fortoxto 

When  this  section  is  referenced  for  a 
hazardous  material  elsewhere  in  this 
subdtapter,  the  following  requirements 
are  applicable  to  cylinders  used  for  that 
material: 

(a)  Authorized  cylinders.  A  cylinder 
must  conform  to  one  of  the 
specifications  for  cylinders  in  subpart  C 
of  part  178  of  this  subchapter,  except 
that  Specification  8, 8AL.  and  39 
cylinders  are  not  authorized.  After 
(EFFECTIVE  DATE  OF  THE  FINAL 
RULE]  DOT  3AL  cyUnders  made  of 
aluminum  alloy  6351  may  not  be  filled 
and  offered  for  transportation  or 
transported  with  a  Division  2.3,  Zone  A 
or  B  material,  a  Division  6.1,  Zone  A  or 
B  material  or  any  liquid  that  meets  the 
definition  of  Division  6.1  and  meets 
criteria  for  Packing  Ooup  I.  Hazard 
Zones  A  or  B.  as  specified  in  §  173.133. 

(b)  Closures.  Each  cylinder  containing 
a  Hazard  Zone  A  material  must  be 
closed  with  a  plug  or  valve  conforming 
to  the  following: 

(1)  Each  plug  or  valve  must  have  a 
taper-threaded  connection  directly  to 
the  cylinder  and  be  capable  of 
withstanding  the  test  pressure  of  the 
cylinder. 

(2)  Each  valve  must  be  of  the  packless 
type  with  non-perforated  diaphragm, 
except  that  for  corrosive  materials,  a 
valve  may  be  of  the  packed  type 
provided  the  assembly  is  made  gas-tight 
by  means  of  a  seal  cap  with  gasketed 
joint  attached  to  the  valve  body  or  the 
cylinder  to  prevent  loss  of  material 
throu|^  or  past  the  packing; 

(3)  Each  valve  outlet  must  be  sesled 
by  a  threaded  cap  or  threaded  solid 
pluKsnd 

(4)  Cylinder,  valves,  plugs,  outlet 
caps,  luting  and  gaskets  must  be 
compatible  with  each  other  and  «vith  the 
lading. 

(c)  Additional  handling  protection. 
Each  cylinder  or  cylinder  overpack 
combination  offned  for  transportation 
containing  a  Division  2.3  or  6.1  Hazard 
Zone  A  or  B  material  must  meet  the 
puncture  resistance  and  valve  damage 
protection  performance  requirements  of 
this  sectioiL  In  addition  to  the 
requirements  of  this  section,  overpacks 
must  conform  to  the  overpack 
provisions  of  §  173.25. 

(1)  Puncture  resistance.  Each  cylinder 
or  cylinder  overpack  combination  must 
be  qualified  under  the  puncture 
resistance  test  specified  in  §  178.69(h)(3) 
of  this  subchapter.  However,  a  cylinder 
meeting  the  amditions  in  the  following 
table  is  excepted  from  the  puncture 
resistance  test  requiremmts  of  this 
section  and  of  §  1 78.69(hK3)  of  this 
subchapter 
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Maximum 

walar 

Minimum 

DOT  spedficatkxVma- 

(Wed 

wan  thick- 

terial 

gross 

ness 

wwgM 

(Inch) 

(t».) 

3A - 

215 

0.180 

3AA   

256 

0.220 

(2)  Valve  damage  protection.  Each 
cylinder  with  a  valve  must  be  equipped 
with  a  protective  cap.  other  valve 
protection  device  or  an  overpack 
sufficient  to  protect  the  valve  from 
deformation,  breakage  or  leakage 
resulting  from  a  drop  of  2.0  m  (7  ft)  onto 
a  non-yielding  surface.  Impact  must  be 
at  an  orientation  most  likely  to  cause 
damage. 

(d)  Interconnection.  Cylinders  may 
not  be  manifolded  or  interconnected. 

1173.115    (Amandedl 

17.  In  §173.115.  in  paragraph  (c)(2). 
in  the  last  sentence,  the  wording  "or 
CGA  Pamphlet  P-20"  is  added 
immediately  following  the  word 
"tubpait". 

18.  In  §  173.115.  in  paragraph  (j),  the 
reference  "8 173.304(a)(2)"  would  be 
revised  to  read  "§  173.304a(a)(2)". 

19.  Section  173.163  would  be  revised 
to  read  as  follows: 

f17S.163    Hydrogen  fluoride. 

Hydrogen  fluoride  (hydrofluoric  acid, 
anhydrous)  must  be  packaged  in 
'  specificaUon  3,  3A.  3AA.  3B.  3BN.  3E. 
4A,  or  3M  cylinders;  or  Specification 
4B,  4BA.  4BW.  or  4M  cylinders,  if  they 
are  not  brazed.  Filling  density  may  not 
exceed  85  percent  of  the  cylinder's 
water  weight  capacity.  Metric-marked 
cylinders  must  be  requalified  by 
ultrasonic  examination  in  accordance 
with  §  180.207  of  this  subchapter. 
Nonmetric-marked  cylinders  must  be 
requalified  by  ultrasonic  examination  in 
accordance  with  §  180.209(a)(2)  of  this 
subchapter. 

20.  Section  173.192  would  be  revised 
to  read  as  follows: 

1173.1*2    Packaging  for  certain  toxic 
I  In  Haiard  Zona  A. 


When  $  172.101  of  this  subchapter 
specifies  that  a  toxic  material  be 
packaged  under  this  section,  only 
specification  cylinders  are  authorized, 
as  follows: 

(a)  Specification  3A1800.  3AA1800, 
3AL1800,  or  3E1800  cylinders:  3M, 
3ALM.  or  3FM  cylinders  with  a  marked 
test  pressure  of  200  bar  (2900  psig); 
under  the  following  conditions: 

(1)  Specification  3A.  3AA,  3AL,  3M, 
3ALM.  or  3FM  cylinders  may  not 
exceed  57  kg  (125  pounds)  water 
capacity  (nominal). 


(2)  Specification  3AL  or  3ALM 
cylinders  may  only  be  offered  for 
transportation  or  transported  by 
highway  and  rail. 

(bhPackagings  must  conform  to  the 
requirements  of  §  1 73.40. 

(c)  For  cylinders  used  for  phosgene: 

(1)  The  filling  density  may  not  exceed 
125  percent; 

(2)  A  cylinder  may  not  contain  more 
than  68  1^  (150  pounds)  of  phosgene; 
and 

(3)  Each  cylinder  containing  phosgene 
must  be  tested  for  leakage  before  it  is 
offered  for  transportation  or  transported 
and  must  show  no  leakage;  this  test 
must  consist  of  immersing  the  cylinder 
and  valve,  without  the  protection  cap 
attached,  in  a  bath  of  water  at  a 
temperatiue  of  approximately  66'C 
(150'F)  for  at  least  30  minutes,  during 
which  time  frequent  examinations  must 
be  made  to  note  any  escape  of  gas.  The 
valve  of  the  cylinder  must  not  be 
loosened  after  this  test.  Alternatively, 
each  cylinder  containing  phosgene  may 
be  tested  for  leakage  by  a  method 
approved  in  writing  by  the  Associate 
Administrator  for  Hazardous  Materials 
Safety. 

I173.1M    (Amended] 

21.  In  §  173.198,  in  paragraph  (a),  the 
reference  "%  173.34(e)"  would  be 
revised  to  read  "§  180.205  of  this 
subchapter". 

22.  In  §  173.226,  paragraph  (a)  would 
be  revised  to  read  as  follows: 

1173.226  Matorlala  potaonoua  by 
Inhalallon.  DMalon  8.1.  Packing  Group  I, 
HaiafdZoneA. 

•  •        *        •        • 

(a)  In  seamless  specification  cylinders 
conforming  to  the  requirements  of 
S  173.40. 

•  •        •        •        • 

23.  In  §  173.227,  paragraph  (a)  would 
be  revised  to  read  as  follows: 

1173.227  Matoriala  poloonoua  by 
Inhaiaaon,  DMalon  8.1,  Packing  Oroup  I. 
Haaard  Zona  B. 

•  •        •        •        • 

(a)  In  packagings  as  authorized  in 
§  173.226  and  seamless  and  welded 
specification  cylinders  conforming  to 
the  requirements  of  §  173.40. 

•  •        •        *        * 

24.  Section  173.228  would  be  revised 
to  read  as  follows: 

f  173.228    Bromine  pantafluorMe  or 
bromlna  trifluortde. 

(a)  The  following  packagings  are 
authorized: 

(1)  Specification  3A150,  3AA150, 
3B240,  3BN150,  4B240,  4BA240, 
4BW240  and  3E1800  cylinders: 


(2)  Specification  3M,  3ALM,  3FM. 
and  4M  cylinders  with  a  minimum 
marked  test  pressure  of  25  bar  (363 

psig). 

(b)  Material  in  Hazard  Zones  A  and  B 
must  be  transported  in  cylinders 
conforming  to  the  requirements  of 

§  173.40,  except  that  material  in  Hazard 
Zone  A  must  be  transported  only  in 
seamless  specification  cylinders. 

(c)  Cylinder  valves  must  be  protected 
as  specified  in  §  173.301(h).  No  cylinder 
may  be  equipped  with  any  pressure 
relief  device. 

H  173.300a,  173.300b,  173.300c 


25.  In  part  173.  §§  173.300a,  173.300b, 
and  173.300c  would  be  removed. 

26.  Section  173.301  would  be  revised 
to  read  as  follows: 

f  173.301    Qanaralraqulfaniantafor 
ahlpmant  of  compraaaad  gaaaa  In  cylindara 
and  aphartcal  ptaaaure  vseaala. 

(a)  General  qualifications  for  use  of 
cylinders.  As  used  in  this  subpart,  filled 
means  an  introduction  or  presence  of  a 
hazardous  material  in  a  cylinder.  A 
Class  2  material  (gas)  offered  for 
transportation  in  a  cylinder  must  be 
prepared  in  accordance  with  this 
section  and  §S  173.302  throu^  173.305. 

(1)  Compressed  gases  must  oe  in 
metal  cylinders  and  containers  built  in 
accordance  with  the  DOT  (and  ICC,  as 
shown)  specifications,  as  shown  in  this 
paragraph  (a)(1),  in  effect  at  the  time  of 
manufacture,  and  marked  as  required  by 
the  specification  and  the  regulation  for ' 
requalification  if  applicable: 

Parkagings 
2P 

2Q 

ICC-3« 

3A» 

3AA' 

3AL« 

3ALM 

3AX« 

3A480X> 

3AAX1 

3B» 

3BN< 

3E 

3FM 

3HT 

3M 

3T« 

4AA480  ** 

4B« 

4B240ET1 

4BA* 

4avn 

4D 
4DA 


>  Um  of  existing  cylinder*  U  authoriMd.  New 
construction  is  not  authorized  after  (FIVE  YEARS 
FKOM  EFFECTIVE  DATTOF  THE  HNAL  RULEI. 
except  that  new  conatniction  of  lOC-3  cylinders  is 
currently  not  authorized. 
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4DS 

4E' 

4L 

4M 

8 

SAL 

39 

(2)  A  cylinder  must  be  filled  in 
accordance  with  this  part.  Before  each 
filling  of  a  cylinder,  the  person  filling 
the  cylinder  must  visually  inspect  the 
outside  of  the  cylinder.  A  cylinder  that 
has  a  crack  or  leak,  is  bulged,  has  a 
defective  valve  or  pressure  relief  device, 
or  bears  evidence  of  physical  abuse,  fire 
or  heat  damage,  or  detrimental  rusting 
or  corrosion  may  not  be  used  unless  it 
is  properly  repaired  and  requalified  as 
prescribed  in  subpart  C  of  part  180  of 
this  subchapter. 

(3)  A  cylinder  that  has  previously 
contained  a  Class  8  material  must  be 
requalified  in  accordance  with 

§  180.205(e)  of  this  subchapter. 

(4)  ^A^en  a  cylinder  with  a  mariiLed 
pressure  limit  is  prescribed,  another 
cylinder  made  imder  the  same 
specification  but  with  a  higher  marked 
pressure  limit  is  authorized.  For 
example,  a  cylinder  marked  "DC)T- 
4B500"  may  be  used  when  "DOT- 
4B300"  is  specified  and  a  cylinder 
marked  "DOT-3FM140"  may  be  used 
when  "DOT-3FM70"  is  authorized. 

(5)  No  person  may  fill  a  cylinder 
overdue  for  periodic  requalification 
with  a  hazardous  material  and  then  offer 
it  for  transportation.  This  requirement 
does  not  apply  to  a  cylinder  that  was 
filled  prior  to  the  requalification  due 
date. 

(6)  After  its  authorized  service  life  has 
expired,  a  cylinder  may  not  be  offered 
for  transportation  in  commerce. 

(7)  For  nonmetric-marked  cylinders, 
the  pressure  of  the  hazardous  material  at 
55"C  (131*F)  must  not  exceed  the 
service  pressure  of  the  cylinder. 
Sufficient  outage  shall  be  provided  so 
that  the  cylinder  will  not  be  liquid  full 
at  SS'X:  (131'F). 

(8)  Metric-marked  cylinders 
containing  permanent  gases  must  be 
filled  in  accordance  with  §  173.302b. 

(9)  Metric-marked  cylinders 
containing  liquefied  gases  must  be  filled 
in  accordance  with  §  173.304b. 

(10)  DOT  2P,  2Q,  3E.  3HT,  spherical 
4BA.  4D.  4DA,  4DS,  39.  and  spherical 
4M  cylinders  must  be  shipped  in  strong 
outside  packagings.  The  strong  outside 
packaging  must  conform  to  paragraph 
(h)  of  this  section  and  to  §  173.25. 

(b)  Cylinder  markings.  Required 
markings  on  a  cylinder  must  be  legible 
and  must  meet  the  applicable 
requirements  of  subpart  C  of  part  180  of 
this  subchapter.  Additional  information 
may  be  marked  on  the  cylinder 


provided  it  does  not  affect  the  reqiiired 
•markings  prescribed  in  the  applicable 
cylinder  specification. 

(c)  Toxic  gases  and  mixtures. 
Cylinders  containing  toxic  gases  and 
toxic  gas  mixtiues  that  meet  the  criteria 
of  Division  2.3  Hazard  Zone  A  or  B  must 
conform  to  the  requirements  of  §  173.40, 
CGA  Pamphlets  S-1.1  and  S-7.  DOT  39 
cylinders  may  not  be  used  for  toxic 
gases  or  toxic  gas  mixtures  that  meet  the 
criteria  for  Division  2.3  Hazard  Zone  A 
orB. 

(d)  Gases  capable  of  combining 
chemically.  A  filled  cylinder  may  not 
contain  any  gas  or  material  that  is 
capable  of  combining  chemically  with 
the  cylinder's  contents  or  with  the 
cylinder  material  of  constniction  so  as 
to  endanger  the  cylinder's  serviceability. 
After  (EFFECTIVE  DATE  OF  THE 
FINAL  RULE]  DOT  3AL  cylinders  made 
of  aluminum  alloy  6351  may  not  be 
filled  and  offered  for  transportation  with 
pyrophoric  gases. 

(e)  Ownership  of  cylinder.  A  cylinder 
filled  with  a  hazardous  materials  may 
not  be  offered  for  transportation  unless 
it  was  filled  by  the  owner  of  the 
cylinder  or  with  the  owner's  consent. 

(f)  Pressure  relief  device  systems.  (1) 
Except  as  provided  in  paragraph  (f)(6) 
and  (f)(7)  of  this  section,  a  cylinder 
filled  with  a  gas  for  transportation  must 
be  equipped  with  one  or  more  pressiue 
relief  devices  sized  and  selected  as  to 
type,  location  and  quantity  and  tested  in 
accordance  with  CGA  Pamphlets  S-1.1 
(compliance  with  paragraph  9.1.1.1  of  ^ 
CGA  Pamphlet  S-1.1  is  not  required) 
and  S-7.  A  pressure  relief  device  is 
required  on  a  DOT  39  cylinder  and  a 
cylinder  used  for  acetylene  in  solution, 
regardless  of  cylinder  size  or  filled 
pressiue.  A  DOT  39  cylinder  used  for 
liquefied  Division  2.1  materials  must  be 
equipped  with  a  metal  pressiu«  relief 
valve.  Fusible  pressure  relief  devices  are 
not  authorized  on  a  DOT  39  cylinder 
containing  a  liquefied  gas. 

(2)  Wh«i  installed,  a  pressure  relief 
device  must  be  in  the  vapor  space  of  a 
cylinder. 

(3)  For  a  metric-marked  cylinder,  the 
start-to-discharge  pressure  of  a  pressure 
relief  device  may  not  be  less  than  the 
marked  test  pressure  of  the  cylinder.  For 
a  nonmetric-maii^ed  DOT-3  series 
cylinder,  from  the  first  requalification 
due  on  and  after  (EFFECTIVE  DATE  OF 
THE  FINAL  RULE,)  the  start-to- 
discharge  pressure  of  the  pressure  relief 
device,  may  not  be  less  than  the 
minimiun  required  test  pressure.  To 
ensure  that  the  relief  device  does  not 
open  below  its  set  pressure,  the 
allowable  tolerances  for  all  the  pressiue 
relief  devices  must  range  from  zero  to 
plus  10%  of  its  setting.  The  pressure 


relief  device  must  be  capable  of 
preventing  rupture  of  the  normally 
filled  cylinder  when  subjected  to  a  fire 
test  conducted  in  accordance  with  CGA 
Pamphlet  C-14.  or  in  the  case  of  an 
acetylene  cylinder,  OGA  Pamphlet  C- 
12. 

(4)  Before  each  filling  of  a  cylinder 
equipped  with  a  pressure  relief  device, 
the  person  filling  the  cylinder  must 
visually  inspect  each  pressure  relief 
device  for  corrosion,  damage,  rust, 
plugging  of  external  pressure  reUef 
device  channels,  and  other  mechanical 
defects  such  as  extrusion  of  fusible 
metal.  A  cylinder  with  a  defective 
pressure  relief  device  may  not  be  used. 

(5)  Before  a  filled  cylinder  is  offered 
for  transportation  from  the  cylinder 
filling  facility,  the  pressure  reUef  device 
must  be  tested  for  leaks.  A  cylinder  with 
a  leaking  pressure  relief  device  may  not 
be  offered  for  transportation. 

(6)  A  pressure  relief  device  is  not 
required  on 

(i)  A  cylinder  305  mm  (12  inches)  or 
less  in  length,  exclusive  of  neck,  and 
114  mm  (4.5  inches)  or  less  in  outside 
diameter,  except: 

(A)  When  filled  with  a  liquefied  gas 
for  which  this  part  requires  a  service 
pressure  of  1800  psi  or  higher  for  a 
nonmetric-marked  cylinder,  and  a  test 
pressure  of  186  bar  (2700  psi)  or  higher 
for  a  metric-marked  cylinder,  or 

(B)  When  filled  witn  a  nooliquefied 
gas  to  a  pressure  less  than  1800  psi  for 
a  nonmetric-maii:ed  cylinder  and  124 
bar  for  a  metric-marked  cylinder. 

(ii)  A  cylinder  with  a  water  capacity 
of  less  than  454  kg  (1000  lbs)  filled  with 
a  nonliquefied  gas  to  a  pressiue  of  21 
bar  (300  psi)  or  less  at  21"^:  (70*F). 

(iii)  A  cylinder  containing  a  Class  3  or 
a  Class  8  material  without 
pressurization  unless  otherwise 
specified  for  the  hazardous  material. 

(7)  A  pressure  relief  device  is 
prohibited  on  a  cylinder  filled  with  a 
Division  2.3  or  a  Division  6.1  material 
in  Hazard  Zone  A. 

(g)  Manifolding  cylinders  in 
transportation.  (1)  Cylinder  manifolding 
is  only  authorized  under  conditions 
prescribed  in  this  paragraph  (g). 
Manifolded  cylinders  shall  be  supported 
and  held  together  as  a  unit  by 
structurally  adequate  means.  Except  for 
Division  2.2  materials,  each  cylinder 
must  be  equipped  with  an  individual 
shutoff  valve  that  must  be  tightly  closed 
while  in  transit.  Manifold  brancii  lines 
must  be  sufficiently  flexible  to  prevent 
damage  to  the  valves  which  otherwise 
might  result  from  the  use  of  rigid  branch 
lines.  Each  cylinder  must  be 
individually  equipped  with  a  pressure 
rebef  device  as  required  in  paragraph  (f) 
of  this  section.  ProBSure  relief  devices 
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on  manifolded  cylinders,  filled  with  a 
compressed  gas,  must  be  arranged  to 
discharge  upward  and  unobstructed  to 
the  open  air  in  such  a  manner  as  to 
prevent  any  escaping  gas  fit)m 
contacting  personnel  or  any  adjacent 
cylinders.  Valves  and  pressure  relief 
devices  on  manifolded  cylinders,  filled 
with  a  compressed  gas,  must  be 
protected  by  framing  or  other  method 
which  is  equivalent  to  the  valve 
protection  required  in  paragraph  (h)  of 
this  section.  Manifolding  is  authorized 
for  cylinders  containing  the  following 


(i)  Nonliquefied  compressed 
(pennanent)gases  authorized  by 
§173.302. 

(ii)  Liquefied  compressed  gases  that 
are  authorized  by  §  173.304.  Each 
manifolded  cylinder,  containing  a 
liquefied  compressed  gas.  must  be 
separately  filled  and  means  must  be 
provided  to  ensure  that  no  interchange 
of  cylinder  contents  can  occur  during 
transportation. 

(iii)  Acetylene  as  authorized  by 
§  173.303. 

(2)  For  the  checking  of  tare  weights  or 
for  replacement  of  solvent,  the  cylinder 
must  be  removed  from  the  manifold. 
This  requirement  is  not  intended  to 
prohibit  the  filling  of  acetylene 
cylinders  while  manifolded. 

(h)  Cylinder  valve  protection.  (1) 
Except  for  a  cylinder  meeting  the 
following  conditions,  a  cylinder  offered 
for  transportation  must  meet  the 
performance  requirements  specified  in 
paragraph  (h)(2)  of  this  section: 

(i)  A  cylinder  manufactured  before 
[FIVE  YEARS  FROM  EFFECTIVE  DATE 
OF  THE  FINAL  RULE.); 

(ii)  A  cylinder  containing  only  a 
Division  2.2  material  without  a  Division 
5.1  subsidiary  hazard; 

(iii)  A  cylinder  containing  a  Class  9 
material  or  a  Class  8  material  only 
corrosive  to  metal; 

(iv)  A  cylinder  with  a  water  capacity 
of  4.8  liters  (293  cubic  inches)  or  less 
containing  oxygen,  compressed; 

(v)  A  cylinder  containing  oxygen, 
refrigerated  liquid  (cryogenic  liquid). 

(2)  Each  cylinder  valve  assembly  must 
be  of  sufficient  strength  or  protected 
such  that  no  leakage  occius  when  a 
cylinder  with  the  valve  installed  is 
diropped  1.8  m  (6  ft.)  or  more  onto  a 
non-jrielding  floor,  impacting  the  valve 
assembly  or  protection  device  at  an 
orientation  most  likely  to  cause  damage. 
The  cylinder  valve  assembly  protection 
may  be  provided  by  any  method  that 
ineets  the  performance  requirement  in 
this  paragraph  (h)(2),  examples  include: 

(i)  Equipping  the  cylinder  with  a 
sectuely  attached  metal  cap. 


(ii)  Packaging  the  cylinder  in  a  box, 
orate  or  other  strong  outside  packaging 
conforming  to  the  requirements  of 
§173.25. 

(iii)  Constructing  the  cylinder  such 
that  the  valve  is  recessed  into  the 
cylinder  or  otherwise  protected. 

(i)  Cylinders  mounted  on  motor 
vehicles  or  in  frames.  Seamless  DOT 
specification  cylinders  longer  than  two 
meters  (6.5  feet)  are  authorized  for 
transportation  only  when  horizontally 
mounted  on  a  motor  vehicle  or  in  an 
ISO  framework  or  other  framework  of 
equivalent  structural  integrity. 
Cylinders  may  be  transported  by  rail  in 
container  on  freight  car  (OOFC)  or  trailer 
on  flat  car  (TOFC)  service  only  under 
conditions  approved  by  the* Associate 
Administrator  for  Safety,  Federal 
Railroad  Administration.  The  cylinder 
must  be  configured  as  follows: 

(1)  Each  cylinder  must  be  fixed  at  one 
end  of  the  vehicle  or  framework  with 
provision  for  thermal  expansion  at  the 
opposite  end  attachment; 

(2)  The  valve  and  pressure  relief 
device  protective  structure  must  be 
sufficiently  strong  to  withstand  a  force 
equal  to  twice  the  weight  of  the  cylinder 
and  framework  assembly  with  a  safety 
factor  of  four,  based  on  the  ultimate 
strength  of  the  material  used;  and 

(3)  Discharge  bom  a  pressure  relief 
device  shall  be  arranged  in  such  a 
manner  to  prevent  any  escaping  gas 
from  contacting  personnel  or  any 
adjacent  cylinders. 

(j)  Non-specification  cylinders  in 
domestic  use.  Except  as  provided  in 
paragraphs  (k)  and  (1)  of  this  section,  a 
filled  non-DOT  specification  cylinder, 
other  than  a  DOT  exemption  cylinder, 
may  not  be  offered  for  transportation  or 
transported  to,  from,  or  within  the 
United  States. 

(k)  Importation  of  foreign  cylinders  for 
discharge  within  a  single  port  area.  A 
cylinder  manufactured  to  other  than  a 
E)OT  specification  that  has  been 
certified  as  being  in  conformance  with 
the  transportation  regulations  of  another 
country  may  be  authorized  upon  written 
request  to  and  approval  by  the  Associate 
Administrator  for  Hazardous  Materials 
Safety,  for  transportation  within  a  single 
port  area,  provided — 

(1)  The  cylinder  is  transported  in  a 
closed  frei^t  container, 

(2)  The  cylinder  is  certified  by  the 
importer  to  provide  a  level  of  safety  at 
least  equal  to  that  required  by  the 
regulations  in  this  subchapter  for  a 
comparable  DOT  specification  cylinder; 
and 

(3)  The  cylinder  is  not  refilled  for 
export  unless  in  compliance  with 
paragraph  (1)  of  this  section. 


(1)  Charing  of  foreign  cylinders  for 
export.  A  cylinder  manufactiued 
outside  the  United  States  that  was  not 
manufactured,  inspected,  tested  and 
marked  in  accordance  with  part  178  of 
this  subchapter  or  a  cylinder 
manufactiued  to  other  than  a  DOT 
specification  or  exemption  may  be  filled 
with  a  gas  in  the  United  States  and 
offered  for  transportation  and 
transported  for  export,  if  the  following 
conditions  are  met: 

(1)  The  cylinder  has  been  requalified 
and  marked  with  the  month  and  year  of 
requalification  in  accordance  with 
subpart  C  of  part  180  of  this  subchapter, 
or  has  been  requalified  as  authorized  by 
the  Associate  Administrator  for 
Hazardous  Materials  Safety. 

(2)  The  maximum  filling  density  and 
service  pressure  for  each  cylinder 
conform  to  the  requirements  of  this  part 
for  the  gas  involved. 

(3)  The  bill  of  lading  or  other  shipping 
paper  shall  identify  the  cylinder  and 
shall  carry  the  following  certification: 
"This  cylinder  has  (These  cylinders 
have)  been  qualified,  as  required,  and 
filled  in  accordance  with  the  DOT 
requirements  for  export." 

(m)  Sharp  attachments.  Attachments 
to  cylinders  filled  for  transportation 
may  not  have  sharp  comers,  edges,  or 
any  other  features  that  are  capable  of 
causing  puncture  or  damage  to  other 
freight.  Attachments  include  all 
permanent  structural  attachments,  as 
well  as  anything  temporarily  attached  to 
the  cylinder,  such  as  skids. 

27.  Section  173.301a  would  be  added 
to  read  as  follows: 

f  173.301a    Additional  ganaial 
feQulrwnenla  for  sMpment  of  noiHnelit^ 
nwftod  cylindefa. 

(a)  General.  The  requirements  in  this 
section  are  in  addition  to  the 
requirements  in  §  173.301  and  apply  to 
the  shipment  of  gases  in  nonmetric- 
marked  cylinders. 

(b)  Autnorized  cylinders  not  marked 
with  a  service  pressure.  For  authorized 
cylinders  not  marked  with  a  service 
pressiue,  the  service  pressure  is 
designated  as  follows: 


Specitication  martdng 

Scwice 

pressure 
P«i9 

3 

1800 

1800 

8 

250 

(c)  Cylinder  pressure  at  21'C  (7ff'F). 
The  pressure  in  a  cylinder  at  21''C  (70''F) 
may  not  exceed  the  service  pressure  for 
which  the  cylinder  is  marked  or 
designated,  except  as  provided  in 
§  173.302a(b).  For  certain  liquefied 


Federal  Regjatgr/Vol.  63.  No.  210 /Friday.  October  30.  1998 /Proposed  Rules 


58485 


gases,  the  pressiue  at  21*C  (70"F)  must 
be  lower  than  the  marked  service 
pressure  to  avoid  having  a  pressure  at  a 
temperature  of  54.4*C  (131'F)  that  is 
greater  than  permitted. 

(d)  Cylinder  pressure  at  55'C  (131'F). 
The  pressure  in  a  cylinder  at  55'C 
(131*F)  may  not  exceed  V4  times  the 
service  pressure,  except: 

(1)  A  cylinder  filled  with  acetylene, 
liquefied  nitrous  oxide  or  carbon 
dioxide. 

(2)  When  a  cylinder  is  filled  in 
accordance  with  §  173.302a(b),  the 
pressure  in  the  cylinder  at  SS*C  (131*F) 
may  not  exceed  V4  times  the  filling 
pressure. 

28.  Section  173.301b  would  be  added 
to  read  as  follows: 


fltS^SOIb 


(a)  Definitions.  For  purposes  of  this 
subpart,  the  following  definitions  apply 
to  uass  2  materials  in  metric-marked 
cylinders: 

Critical  temperature  means  the 
temperature  aiwve  which  the  substance 
can  not  exist  in  the  liquid  state. 

Dissolved  gas  means  a  gas  which  is 
dissolved  under  pressure  in  a  liquid 
phase  solvent.  The  solvent  may  be 
supported  in  a  pmous  mass. 

FilUng  factor  of  liquefied  compressed 
gas  means  the  mass  of  a  gas,  in  kg  (or 
pound),  which  can  be  filled  into  a  1  liter 
(61  cubic  inches)  water  capacity 
container.  The  filling  CMitor  of  each 
liquefied  compressed  gas  must  be 
calculated  to  meet  all  requirements  of 
§  173.304b. 

High  pressure  liquefied  compressed 
gas  means  a  gas  which  has  a  critical 
temperature  in  the  range  frT>m  — 10  *C 
(14  •¥)  to  less  than  70  "C  (158  'F). 

Low  pressure  liquefied  compressed 
gas  means  a  gas  which  has  a  critical 
teitaperature  equal  to  or  above  70  *C  (158 

•F). 

Permanent  (non-liquefied 
compressed)  gas  means  a  gas  other  than 
in  solution,  which  has  a  critical 
temperature  below  - 10  «C  (14  *F)- 

Safety  factor  means  the  ratio  of  the 
cylinder  burst  pressure  to  its  marked 
test  pressure.  For  example,  a  cylinder 
with  a  marked  test  pressure  of  180  bar 
(2610  psi)  and  a  bunt  pressure  of  340 
bar  (4930  psi)  and  has  a  safety  factor  of 
1.89. 

Settled  pressure  (formerly  refarred  to 
as  service  pressure)  means  the  pressure 
of  the  contents  of  the  cylinder  at  IS  *C 
(59 -F). 

(b)  Pressure  in  cylindas  containing  a 
permcment  gas.  The  pressure  in  a  DOT 
3M.  3FM,  3ALM  or  4M  cylinder 
containing  a  permanent  gas  must  be  as 
prMcribed  in  §  173.302b. 


(c)  Pressure  in  cylinders  containing  a 
liquefied  compressed  gas.  (1)  The 
pressure  in  a  cylinder  containing  a 
liquefied  compressed  gas  which  has 
critical  temperature  ranging  from  - 10 
•C  (14  "F)  up  to  70  "C  (158  "F)  may  not 
exceed  the  cylinder's  merited  test 
pressure  or  be  liquid  full  at  a 
temperature  of  65  *C  (149  *F). 

(2)  The  pressiue  in  a  cylinder 
containing  a  Uquefied  compressed  gas 
which  has  a  critical  temperature  greater 
than  or  equal  to  70  *C  (158  *F)  may  not 
exceed  the  cylinder's  marked  test 
pressure  or  be  liquid  full  at  54  *C 
(130  'F). 

(d)  Authorized  gases  for  DOT  3FM 
cinders.  A  DOT  3FM  cylinder  may 
only  be  used  for  gases  free  of  OMToding 
components  with  a  dew  point  below 
-49  "C  (-56  "F).  A  DOT  3FM cylinder 
is  not  authorized  for  hydrogen  or 
hydrogen  bearing  gases  (e.g..  hydrogen 
sulfide). 

29.  Section  173.302  would  be  revised 
to  read  as  follows: 

I173J02    nMngofcyindarawMinon- 


(a)  Gerteral  rwpiirements.  A  cylinder 
filled  with  a  non-liquefied  compressed 
gas  (except  gas  in  solution)  must  be 
offered  for  transportation  in  accordance 
with  the  requirements  of  this  section 
and  §§173.301. 173.301a.  173.301b, 
173.302a.  173.302b  and  173.305.  Where 
more  than  one  section  applies  to  a 
cylindo-,  the  most  restrictive 
requirement  must  be  followed. 

(b)  Aluminum  cylinders  in  oxygen 
service.  Each  aluminum  cylinder  filled 
with  oxygen  must  meet  tlM  foUovring 
conditions: 

(1)  Each  cylinder  must  be  equipped 
only  with  brass  or  stainless  steel  valves; 

(2)  Each  cylinder  must  have  only 
straight  threads  in  the  opening; 

(3)  Each  cylinder  must  be  cleaned  in 
acoudanoe  with  the  requirements  of 
Federal  Specification  RR-C-901C, 
paragraphs  3.7.2,  and  3.8.2.  Cleaning 
agmts  equivalent  to  those  specified  in 
RR-C-901C  may  be  used  {vovided  they 
do  not  react  Widi  oxygen.  One  cylinder 
selected  at  randcnn  from  a  group  of  200 
or  less  and  cleaned  at  the  same  time, 
must  be  tested  far  oil  contamination  in 
accordance  with  Specificaticm  RR-C- 
901c.  paragraph  4.4.2.3.  and  meet  the 
standard  of  cleanliness  specified:  and 

(4)  The  pressure  in  eadi  cylinder  may 
not  en»ed  207  bar  (3000  psig)  at  21  *C 
(70  "F). 

(c)  Each  authorized  cylinder 
containing  oxygen  which  is 
continuously  fad  to  tanks  containing 
live 'fish  may  be  offered  for 
transportation  and  transported 


irrespective  of  the  provisions  of 
§  173.24(b)(1). 

(d)  Shipment  of  Division  2.1  materials 
in  aluminum  cylinders  are  authorized 
only  when  transported  by  highway,  rail, 
or  carso-only  aircraft 

30.  Section  173.302a  vrould  be  added 
to  read  as  follows: 

f173J0aa    AddWenal  ieqi*raiiwwli  ler 
ol  pwmwwn  ^lewlqyalUdl 

bii 


(a)  Detailed  filUrtg  requiremertts. 
Nonliquefied  compfeased  yes  (except 
gas  in  solution)  for  wfaidi  filling 
requirements  are  not  sped  finally 
prescribed  in  §  173.304a  must  be 
shipped,  subject  to  the  requirements  in 
this  section  and  §§  173.301. 173.301a. 
173.302  and  173.305  in  noometric- 
marked  cylinders,  as  follows: 

(1)  Specificatioo  3.  3A.  3AA.  3AL,  3B. 
3E.  4B.  4BA  and  4BW  cylinders. 

(2)  DOT  3HT  cylinders.  These 
cylinders  are  authorized  for  aircraft  use 
(mly  and  only  tat  nonflammable  gases. 
They  have  a  maximum  service  life  of  24 
years  from  the  date  of  manufKture.  The 
cylinders  must  be  equipped  vrith 
pressure  relief  devices  only  of  the 
frangible  disc  type  vidiich  meet  the 
requiremenU  of  §  173.301(f).  Eadi 
fruigible  disc  must  have  a  rated  bursting 
pressure  which  does  not  exceed  90 
peromt  of  the  minimum  required  test 
piessura  of  the  cylinder.  Discs  with 
nisible  metal  hadring  an  not  pennitted. 
Spedfication  3HT  cylinden  may  be 
onered  for  transportatioo  only  wrben 
packed  in  strong  outer  parkagings 
oonfnming  to  the  requirenients  of 
§173.25. 

(3)  For  a  spedfication  39  cylinder 
filled  with  a  Division  2.1  material,  the 
internal  volume  may  not  exceed  75 
cubic  inches. 

(4)  Spedfication  3AX.  3AAX.  and  3T 
cylmdos  an  authorised  for  Division  2.1 
and  2.2  materials  and  for  carbon 
monoxide.  DOT  3T  cylinden  an  not 
authorized  for  hydrogen.  Whan  used  in 
methane  service,  the  methane  must  be  a 
non-liquefied  gas  wdiich  has  a  minimum 
purity  of  98.0  pocent  methane  and 
t^cjt  is  commercially  free  of  corroding 
components. 

(5)  Aluminum  cylinden  made  to  DOT 
spedfication  39  and  SAL  an  authoriaed 
b»  oxygen  only  under  the  conditions 
specified  in  §  173.302(b). 

(M  Special  filling  limits  for 
spedficatutn  3A,  SAX,  3AA.  3AAX.  artd 
3T  cylinders.  A  specification  3A.  3 AX. 
3AA.  3AAX.  and  3T  cylinden  may  be 
fiUed  with  a  compressed  gas.  other  than 
a  liquefied,  dissolved.  Division  2.3  or 
2.1  material,  to  a  pressun  10  percent  in 
excess  of  its  mariud  service  pressun, 
provided: 
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(1)  The  cylinder  is  equipped  with  a 
Grangible  disc  pressure  relief  devices 
(without  fusible  metal  backing)  having  a 
bursting  pressure  not  exceeding  the 
minimum  prescribed  test  pressure. 

(2)  The  cylinder's  elastic  expansion 
was  determined  at  the  time  of  the  last 
test  or  retest  by  the  water  jacket  method. 

(3)  Either  the  average  wall  stress  or 
the  maximum  wall  stress  does  not 
exceed  the  wall  stress  limitation  shown 
in  the  following  table: 


Avaraoe 

Mndmuin 

Typeofsteei 

wal 
stress 

stress 

kmitation 

Kmitation 

Ptain  cartxm  steels 

over  0.35  cartXK) 

and  medium  man- 

ganese steels  

53.000 

58.000 

Steels  ol  analysis  and 

heat-treatment 

specmeo  ■•  spec. 

3AA  

67,000 

73.000 

Steel  of  analysis  and 

heat  treatment 

specified  in  spec. 

D0T-3T 

87.000 

94.000 

Plain  caftx>n  steels 

less  than  0.35  car- 

txxi  made  prior  to 

1920 

45.000 

48.000 

(i)  The  average  wall  stress  shall  be 
computed  from  the  elastic  expansion 
data  using  the  following  formula: 
S  «  1.7EE  /  KV— 0.4P 
Where: 

S  =  wall  stress,  pounds  per  square  inch: 
EE  s  elastic  expansion  (total  less 

permanent)  in  cubic  centimeters; 
K  s  factor  x  10  ~  ^  experimentally 

determined  for  the  particular  type 

of  cylinder  being  tested  or  derived 

in  accordance  with  CX^A  Pamphlet 

C-5; 
V  s  internal  volume  in  cubic  centimeter 

(1  cubic  inch  =  16.387  cubic 

centimeters): 
P  s  test  pressure,  pounds  per  square 

inch. 

(ii)  The  maximum  wall  stress  shall  be 
computed  from  the  formula: 
S  -  (P(1.3D2  ♦  0.4d2))  /  (IP-d2) 
Where: 

S  s  wall  stress,  pounds  per  square  inch; 
P  3  test  pressure,  pounds  per  square 

inch: 
D  ~  outside  diameter,  inches: 
d  s  D-2t.  where  t=minimiun  wall 

thickness  determined  by  a  suitable 

method, 
(iii)  The  formula  in  paragraph  (b)(3)(i) 
of  this  section  is  derived  from  the 
formula  in  paragraph  (b)(3)(ii)  and  the 
following: 
EE  =  (PKVD2)  /  (D2-d2) 


(iv)  Compliance  with  average  wall 
stress  limitation  may  be  determined 
through  computation  of  the  elastic 
expansion  rejection  limit  in  accordance 
with  CGA  Pamphlet  C-S  or  through  the 
use  of  the  manufacturer's  marked  elastic 
expansion  rejection  limit  (REE)  on  the 
cylinder. 

(4)  That  an  external  and  internal 
visual  examination  made  at  the  time  of 
test  or  retest  shows  the  cylinder  to  be 
free  from  excessive  corrosion,  pitting,  or 
dangerous  defects. 

(5)  That  a  plus  sign  [*)  be  added 
following  the  test  date  marking  on  tl^e 
cylinder  to  indicate  compliance  with 
paragraphs  (b)  (2).  (3).  and  (4)  of  this 
section. 

(c)  Carbon  monoxide.  Carbon 
monoxide  must  be  offered  in  a 
specification  3.  3A.  3AX,  3AA.  3AAX. 
3AL.  3E.  or  3T  cylinder  having  a 
minimum  service  pressure  of  1.800  psig. 
The  pressure  in  the  cylinder  may  not 
exceed  1000  psig  at  70°  F..  except  that 

if  the  gas  is  dry  and  sulfur  free,  the 
cylinder  may  be  filled  to  five-sixths  of 
the  cylinder's  service  pressure  or  2000 
psig.  whichever  is  less.  A  DOT  3AL 
cylinder  is  authorized  only  when 
transported  by  highway,  rail  or  cargo- 
only  aircraft. 

(d)  Diborane  and  diborane  mixtures. 
Diborane  and  diborane  mixed  with 
compatible  compressed  gas  must  be 
offered  in  a  DOT  3AA1800  cylinder. 
The  maximum  filling  density  of  the 
diborane  may  not  exciaed  7  percent. 
Diborane  mixed  with  compatible 
compressed  gas  may  not  have  a  presstire 
exceeding  the  service  pressure  of  the 
cylinder  if  complete  decomposition  of 
the  diborane  occurs.  Cylinder  valve 
assembles  must  be  protected  in 
accordance  with  §  173.301(h). 

(e)  Fluorine.  Fluorine  must  be  offered 
in  a  DOT  3A1000.  3AA1000,  or  3BN400 
cylinder  without  a  pressure  relief  device 
and  equipped  with  a  valve  protection 
cap.  The  cylinder  may  not  be  filled  to 
over  400  psig  at  70*  F.  and  may  not 
contain  over  6  pounds  of  gas. 

31.  Section  173.302b  would  be  added 
to  read  as  follows: 

f  173.M2b    Additional  requlrenMnts  for 
•lilpment  of  pannanent  gwee  In  i 


(a)  General  requirements.  Permanent 
gases  (except  gas  in  solution)  must  be 
shipped,  subject  to  this  section  and 
§§  173.301.  and  173.301b  in  a  DOT 
specification  3ALM.  3M,  3FM  or  4M 
cylinder. 

(1)  A  cylinder  with  a  marked  test 
pressure  greater  than  or  equal  to  35  bar 
(508  psi)  is  authorized  for  transportation 
of  Division  2.1,  2.2,  or  2.3  Hazard  Zone 
B,C  or  D  gas. 


(2)  A  DOT  3ALM,  3M.  or  3FM 
cylinder  with  a  marked  test  pressure 
greater  than  or  equal  to  200  bar  (2900 
psi)  is  authorized  for  transportation  of 
Division  2.3  Hazard  Zone  A  gases. 

(3)  The  settled  pressure  for  a  DOT  3M, 
3FM  or  3ALM  cylinder  may  not  exceed 
two-thirds  of  the  cylinder's  marked  test 
pressure. 

(4)  The  settled  pressure  for  a  DOT  4M 
cylinder  and  a  DOT  3M  cylinder  made 
from  nickel  may  not  exceed  one-half  of 
the  cylinder's  marked  test  pressure. 

(5)  A  DOT  3FM  cylinder  exceeding 
454  kilogram  (1000  poimds)  water 
capacity  is  authorized  for  dry 
compressed  natural  gas  (scrubbed  to 
remove  acid  gases).  The  cylinder  may 
not  contain  any  liquefied  gas  and  the 
gas  must  meet  following  conditions: 

(i)  Water  content  is  less  than  or  equal 
to  0.5  lb.  per  million  cubic  feet  at 
standard  temperature  and  pressure 
(STP)  (60»  F..  30  inches  H^. 

(ii)  Hydrogen  Sulfide  and  Mercaptan 
Sulfur  in  Natural  Gas  is  less  than  or 
equal  to  0.1  grain  per  100  cubic  feet. 

(iii)  Total  Soluble  Sulfides  other  than 
Hydrogen  Sulfide  must  be  less  than  or 
equal  to  0.1  grain  pet  100  cubic  feet  at 
STP. 

(iv)  Less  than  one  percent  by  volume 
of  oxygen. 

(v)  Less  than  three  percent  by  volume 
of  carbon  dioxide. 

(b)  Pressure  Limit.  Pressure  in  a 
cylinder  containing  a  permanent  gas  at 
70  "C  (158  *F)  may  not  exceed  the 
values  in  the  following  table: 


Percent- 

age of 

Division 

cylinder's 
martced 

test  pres- 

sure 

2.3.  Zone  A > 

63 

2.3.  Zone  B.  C  4 

70 

2.1/5.1;  2.3.  Zone  D' 

78 

2.2 

100 

(c)  Fluorine.  Fluorine  must  be 
shipped  in  DOT  3M  or  4M  cylinders 
witiiout  pressure  relief  devices.  The 
settled  pressure  may  not  exceed  V4  of 
the  cylinder's  marked  test  pressure,  or 
be  more  than  28  bar  (400  psig)  at  21  *C 
(70  *F).  The  cylinder  may  not  contain 
over  2.7  kg  (6  pounds)  of  gas. 

(d)  Carbon  monoxide.  A  cylinder 
filled  with  carbon  monoxide  may  not 
exceed  */i  of  the  cylinder's  marked  test 
pressure,  except  that  if  the  gas  is  dry 
and  sulfur  free,  settled  pressure  may  not 
exceed  ^/2  at  the  cylinder's  merited  test 
pressure. 

(e)  Diborane  and  diborane  mixtures. 
Diborane  and  diborane  mixed  with  a 
compatible  compressed  gas  must  be 
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shipped  in  a  DOT  3M  cylinder  and  the 
settled  pressure  may  not  exceed  ^/3  of 
the  cylinder's  marked  test  pressure.  The 
maximum  filling  density  of  the  diborane 
may  not  exceed  7  percent.  Diborane 
mixed  with  a  compatible  compressed 
gas  may  not  have  a  settled  pressure 
exceeding  %  of  the  cylinder's  marked 
test  pressure  if  complete  decomposition 
of  the  diborane  occurs.  The  cylinder 
valve  must  be  protected  in  accordance 
with  §  173.301(h). 

32.  Section  173.304  would  be  revised 
to  read  as  follows: 

f  173.304    FWing  of  cyllndera  ifrtth  liquefiMl 


(a)  General  requirements.  Liquefied 
compressed  gases  (except  gas  in 
solution)  must  be  shipped  in  accordance 
with  the  requirements  in  this  section 
and  in  §§  173.301, 173.301a.  173.301b. 
173.304a.  173.304b  and  173.305. 

(1)  DOT  3AL.  3ALM.  3FM  and  4M 
cylinders  may  not  be  used  for  any 
material  that  has  a  primary  or  subsidiary 
hazard  of  Class  8. 

(2)  Shipmenta  of  Division  2.1 
materials  in  aluminum  cylinders  are 
authorized  only  when  transported  by 
his^way.  rail  or  cargo-only  aircraft. 

(d)  Filling  limits.  Except  for  carbon 
dioxide.  l.l-Difluoroethylene  (R- 
1132A).  nitrous  oxide  and  vinyl 
fluoride,  inhibited,  the  liquid  portion  of 
a  liquefied  gas  may  not  completely  fill 
the  packaging  at  any  temperature  up  to 
and  including  54*  C  (130*  F).  The  liquid 
portion  of  vinyl  fluoride,  inhibited,  may 
completely  fill  the  cylinder  at  54*  C 
(130"  F)  provided;  the  pressure  at  the 
critical  temperature  does  not  exceed  one 
and  one-fourth  times  the  service 
pressure  of  a  nonmetric-marked 
cylinder,  or  the  pressure  at  the  critical 


temperature  does  not  exceed  83%  of  the 
test  pressure  of  a  metric-marked 
cylinder. 

(c)  Mixture  of  compressed  gas  and 
other  material.  A  mixture  of  compressed 
gas  must  be  shipped  in  accordance  with 
§173.305. 

(d)  Refrigerant  gases.  Refrigerant  gases 
which  are  nontoxic  and  nonflammable 
under  this  part,  must  be  offered  for 
transportation  in  cylinders  prescribed  in 
§§  173.304a.  173.304b.  or  in  DOT  2P 
and  2Q  containers  (§§  178.33. 178.33a  of 
this  subchapter).  DOT  2P  and  2Q 
containers  must  be  packaged  in  a  strong 
wooden  or  fiberboard  box  of  such 
design  as  to  protect  valves  from  injury 
or  accidental  functioning  under 
conditions  incident  to  transportation. 
Pressure  in  the  inside  metal  containers 
may  not  exceed  6  bar  absolute  (87  psia) 
at  21°  C  (70°  F).  Each  completed  metah 
container  filled  for  shipment  must  be 
heated  imtil  its  contents  reach  a 
temperature  of  54°  C  (130°  F)  without 
evidence  of  leakage,  distortion,  or  other 
defect.  Each  outeide  package  must  be 
plainly  merited  "INSIDE  CONTAINERS 
COMPLY  WITH  PRESCRIBED 

sPEcmcA-noNs." 

(e)  Engine  starting  fluid.  Engine 
starting  fluid  containing  a  flammable 
compressed  gas  or  gases  must  be 
shipped  in  a  cylinder  as  prescribed  in 
§  173.304a.  173.304b.  or  as  follows: 

(1)  Inside  nonrefillable  metal 
containers  having  a  capacity  not  greater 
than  500  ml  (32  cubic  inches).  The 
containers  must  be  packaged  in  strong, 
tight  outer  packagings.  llie  pressure  in 
the  container  may  not  exceed  10  bar 
absolute  (145  psia).  at  54  "C  (130  •F). 
However,  if  the  pressure  exceeds  10  bar 
absolute  (145  psia).  at  54  *C  (130  °F).  a 


CKDT  2P  container  must  be  used.  In  any 
event,  the  metal  container  must  be 
capable  of  withstanding,  without 
bursting,  a  pressure  of  one  and  one-half 
times  the  pressure  of  the  content  at  54 
°C  (130  °F).  The  liquid  content  of  the 
material  and  gas  must  not  completely 
fill  the  container  at  54  °C  (130  °F).  Each 
container,  filled  for  shipment,  must 
have  been  heated  imtil  its  contents 
reach  a  temperature  of  54  °C  (130  °F). 
without  evidence  of  leakage,  distortion, 
or  other  defect.  Each  outside  shipping 
container  must  be  plainly  marked, 
"INSIDE  CONTAINERS  COMPLY  WITH 
PRESCRIBED  SPECmCATlONS." 

(2)  (Reserved] 

33.  Section  173.304a  would  be  added 
to  read  as  follows: 

{l73J04a    AddHlonalrequlieinenlslor 
erapiiMfnoi  Miuenea  oomprvssea  ga^^  m 
numnelilc  martiwl  cyMndera. 

(a)  Detailed  filling  requirements. 
Liquefied  gases  (except  gas  in  solution), 
must  be  offered  for  transportation, 
subject  to  the  requirements  in  this 
section  and  §§173.301.  173.301a  and 
173.304,  in  nonmetric-marked 
cylinders,  as  follows: 

(1)  Specification  3,  3A.  3AA.  3B.  3BN, 
3E,  4B.  4BA.  4B240ET.  4BW.  4E.  39, 
except  that  no  Specification  4E  or  39 
packaging  may  be  filled  and  shipped 
with  a  mixture  containing  a  pyrophoric 
liquid,  carbon  bisulfide  (disulfide), 
ethyl  chloride,  ethylene  oxide,  nickel 
carbonyl.  spirits  of  nitroglycerin,  or 
toxic  material  (Division  6.1  or  2.3). 
unless  specifically  authorized  in  this 
part. 

(2)  The  following  requirements  must 
be  complied  with  for  the  gases  named 
(for  cryogenic  liquids,  see  §  173.316): 


Kind  of  gas 


Artfiyttous  ammonia 


Bromolrifhmromelhane  (R-13B1  or  H- 
1301). 

CartMn  dtoxide  (see  notes  4.  7,  and  8) 

Caft>on  dkudde.  refrigerated  liquid  (see 
paragraph  (e)  of  this  section.)  Chlo- 
rine (see  Note  2). 

ChtorodHhjroethane  (R-142b)  or  1- 
Chloro-1.  48150:  DOT-4BA225; 
DOT-4BW225:  DOT-1- 

dHkioroethane  (Note  8). 

ChtorodKluoromelhane  (R-22)  (see 
Note  8). 


ChlorQpentafhJorethane,  (R-115) 


Chlorolrifluoromelhane     (R-13)     (see 
Note  8). 


Maximum  permitted 

filing 

density  (percent) 

(Seelslotel) 


54  .. 
124 


68.. 
'125. 

100 

105 

110 
100 


Ck)ntainers  martced  as  8ho«vn  in  this  column  or  of  the  same  type  with  higher 

sennce  pressure  must  tM  used  except  as  provided  in  §§  173.301(1), 

1 73.301  (a)(4)  (see  notes  Uttrmng  taUe) 


DOT-4:    DOT-3A480:    DOT-3AA480:    DOT-aA480X:    DOT-4A480;    OOT-3: 

DOT-4AA480;  DOT-3E1800;  DOT-3AL480. 
DOT-3A400;  DOT-3AA400;  DOT-38400;  0OT-4A400:  0OT-4AA480;  DOT- 

4B400;  DOT-OOT-4BA400;  DOT-4BW400;  OOT-3E1800:  001-39;  DOT- 

3AL400. 
OOT-3A1800;     DOT-aAX1800;    DOT-3AA1800;     DOT-3AAX1800;     OOT-3; 

0OT-3E1800;  DOT-3T1800;  DOT-3HT2000;  OOT-39;  D0T-D0T-4L 
DOT-3AL1800.   DOT-aA4aO;   DOT-3AA4aO:   DOT-3;   OOT-38N480;   OOT- 

3E1800. 

OOT-^150:    DOT-3AA150:    DOT-38150;    OOT-3E1800;    OOT-39.    OOT- 
3AL1S0. 


DOT-3A240;  0OT-3AA240;  0OT-3B240;  OOT-  48240;  0OT-48A240:  DOT- 

48W240;  DOT-48240eT;  0OT-4E240;  OOT-39:  OOT-41;  OOT-3E1800: 

and  DOT-3AL240. 
0OT-3A225:  0OT-3AA225:  OOT^-38225;  0OT-4A225;  0OT-48A225;  OOT- 

4Bt225;  DOT-48W225;  OOT-3E1800:  DOT-39;  and  0OT-3AL225. 
0OT-3A180a  0OT-3AA1800;  OOT-3:  OOT-3E1800;  OOT-39;  and  DOT- 

3AL1800. 
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Kind  of  gas 


Maximum  pemiitted 

filling 

density  (peicant) 

(See  Isiote  1) 


Containefs  marked  as  shown  in  this  oohjnm  or  of  the  same  type  with  higher 

service  pressure  must  be  used  except  as  provided  in  §§  173.301  (1), 

173.301(a)(4)  (see  notes  following  table) 


Cyclopropane  (see  tMe  8) 


56 


Dichlorodifluoromethane  (R-12)  (see 
Note  8). 

Oictilorodifluoromethane  and 

difluoroett>ane  mixture  (constant  boil- 
ing mixture)  (R-600)(Note  8). 

l.l-OiHuoroethane  (R-1S2a)  (see  Note 
8). 

1,1-Oi1luoroelhytene(R-1132A) 

Dimelhylamine.  anhydrous 

Ethane  (see  Note  8) 

Elhww  (see  Note  8) 

Ethylene  (see  Note  8)  

Ethylene  (see  Note  8)  

Ethylerte  (see  Note  8)  

Hydrogen  chloride,  anhydrous 

Hydrogen  sulfide  (see  Note  10) 

Insecticide,  gases  liquefied  (See  Notes 
8  and  12). 

Liquefied  nonflammabte  gases,  liquid 
oltier  Vnan  classified  flammabte,  cor- 
rosive, toxic  &  mixtures  or  soiulion 
thereof  filled  w/nitrogen  cartxxi  diox- 
ide, or  air  (see  Notes  7  and  8). 

Metfiyi  acetylene-ixopadiene.  mixtures, 
stabilized  (see  Note  5). 

Methyl  ctitoride 


119 


Methyl  mercaptan 


Nitrosyl  chloride 

Nitrous  oxide  (see  Notes  7.  8.  and  11) 

Nitrous  oxide,  refrigerated  liquid  (see 
paragraph  (e)  of  this  section.). 

Refrigerant  gas.  n.o.s.  or  Dispersar< 
gas,  n.o.s.  (see  f>4otes  8  and  13). 

Sulfur  dKwida  (see  note  8)  — 

Sulfur  hexafluoride  

Sulfuryl  fluoride  

Tetrafluoroethylerie/inhibil 

Trifhiorochioroethylene.  inhibited  

Trimetttytamine,  anhydrous 

Vinyl  chloride  (see  Note  5)  

Vinyl  fluoride,  inhibited 


Not  liquid  full  at  130 
•F. 

79 

73 

50 

35.8 

36.8 ..- 

31.0 

32.5 

35.5 

66 

62.5 

Not  Iquid  fuN  at  130 

•F. 
Not  iquid  fuH  at  130 

•F. 


Not  iquid  fuH  at  130 
•F. 

84 


80. 

110 
68. 


Not  iquid  full  at  130 
•F. 

125 

120 

106 

90 

115 

57 

84 

62 


DOT-3A225:  DOT-3A480X;  DOT-3AA225:  DOT-3B225;  DOT-4A225;  OOT- 

4AA480:  0OT4B225;  0OT-4BA225:  DOT--4BW225:  OOT-4B240ET:  CX)T-3: 

DOT-3E1800:  DOT-30:DOT-3A1225. 
DOT-3A225;  DOT-3AA225;  DOT-38225:DOT-  4A225;  DOT-4B225;  DOT- 

48A225;    DOT-4BW225:    DOT-4B240ET:    DOT-4E225;DOT-9;    DOT-39; 

DOT-41;  DOT-3E1800:  and  DOT-3AL225. 
0OT-3A240:  DOT-aAA240,  DOT-3B240;  0OT-3E1800;  OOT-4A240;  DOT- 

4B240:  DOT-4BA240:  DOT-4BW240:  DOT-4E240:  DOT-9.  DOT-^. 

DOT-3A150:   0OT-3AA150;   DOT-38150;DOT-4B150;   DOT-4BA225;  DOT- 

4BW225:  DOT-3E1800:  DOT-3AL150. 
CX)T-3A2200.  DOT-3AA2200.  DOT-3AX2200.  0OT-3AAX2200.  DOT-3T2200. 

OOT-39. 
DOT-3A150:  DOT-3AA150:  DOT-3B150:  DOT-4B150  DOT-4BA225;  DOT- 

4BW225:  ICC-3E1800. 
DOT>3A180a    DOT-3AX1800:    DOT-3AA1800;    DOT-3AAX1800:    DOT-3: 

DOT-3E1800;  DOT-3T1800;  DOT-39.  CXDT-3AL1800. 
DOT-<)A2000:  DOT-3AX2000:  DOT-3AA2000;  DOT-3AAX2000:  DOT-3T2000: 

DOT-39;  DOT-3AL2000. 
DOT-3A1800;  DOT-3AX1800  DOT-3AA1800:  DOT-3AAX1800:  DOT-^;  OOT- 

3E1800;  DOT-3T1800;  DOT-39:  and  DOT-3AL1800  . 
DOT-3A2000:  DOT-3AX2000:  DOT-3AA2000:  DOT-3AAX2000:  DOT-3T2000: 

DOT-39;  and  DOT-3A1.2000. 
DOT-3A2400:  DOT-3AX2400:  DOT-^AA2400;  DOT-3AAX2400:  DOT-3T2400: 

DOT-39;  DOT-ML2400. 
0OT-3A1800;    DOT-3AA1800;    DOT-3AX1800;    DOT-3AAX1800:    DOT-3; 

DOT-3T1800;  DOT-SEieOO. 
DOT-3A480:  DOT-3AA480:  DOT-3B480:  DOT-14A480;  DOT-4B480:  DOT- 

4BA480:  DOT-4BW480.;  DOT-3E1800;  DOT-3AL480. 
DOT-3A300:  DOT-aAA300:  DOT-36300:  DOT-4B300;  DOT-4BA300:  DOT- 

4BW300:  DOT-9;  DOT-40;  DOT-41;  DOT-3E1800. 
Specification  packaging  auttwrlzed  in  paragraph  (a)(1)  of  ttiis  sectior  and  DOT- 

3HT;  DOT  4D;  D0T-4DA:  D0T-40S. 


DOT-46240  without  brazed  seams;  DOT-4BA240  without  brazed  seams;  DOT- 

3A240;    DOT-3AA240;    DOT-3B240:    DOT-3E1800:DOT-4BW240;    DOT- 

4E240:  DOT-46240ET;DOT-4;DOT-41;  DOT-3AL240. 
DOT-3A225;   DOT-3AA225:   DOT-3B225;   DOT-4A225;   DOT-4B225;   DOT- 

48A225:   DOT-4BW225;   DOT-3;   DOT-4;   DOT-38;   DOT-3E1800:  DOT- 

4B240ET. 
Cylnders  complying  with  DOT-3A150:  DOT-3B150;  DOT-4A150,  and  DOT- 

4B1S0  manufactured  prior  to  Dec.  7, 1936  are  also  authorized. 
DOT-3A240;  DOT-3AA240;  DOT-3B240;  DOT-4B240;  DOT-4B240ET;  DOT- 

3E1800:  DOT-4BA240;  DOT-4BW240.- 
DOT-3BI*«00  only. 
DOT-3A1800;    DOT-3AX1800;    DOT-3AA1800;    DOT-3AAX1800;    DOT-3: 

DOT-3E1800;  DOT-3T1800:  DOT-3HT2000:  DOT-39:  DOT-3AL1800. 
DOT-4L 

DOT-3A240;  DOT-3AA240;  DOT-3B240;  DOT-3E1800;  DOT-4A240;  DOT- 

4B240;  DOT-4BA240;  DOT-4BW240;  DOT-4E240;  DOT-9;  DOT-39;  and 

DOT-3AL240. 
DOT-3A225;   DOT-3AA226;   DOT-3B225;   DOT-4A225:   DOT-4B225;   DOT- 

4BA225:  DOT-4BW225;  DOT-4B240ET;  DOT-3;  DOT-4;  DOT-38;  DOT-39; 

DOT-3E1800;  and  DOT-3AL225. 
DOT-3A1000;  DOT^AAIOOO;  DOT-3AAX2400;  DOT-3:  DOT-3AL1000;  DOT- 

3E1800;  DOT-3T1800. 
DOT-3A480;  DOT-3AA480;  DOT-3E1800;  DOT-4B480:  DOT-^BA480;  DOT- 

4BW480. 
DOT-3A1200;  0OT-3AA1200;  DOT-3E1800. 
DOT-3A300;   DOT-3AA300;  DOT-3B300;  DOT-4A300;  DOT-4B300;  DOT- 

46A300;  DOT-4BW300;  DOT-3E1800. 
DOT-3A150:  DOT-3AA150;  DOT-38150:  DOT-4B150:  DOT-4BA225;  OOT- 

4BW225;  DOT-3E1800. 
DOT-4B150  without  brazed  seams;  DOT-46A22S  without  brazed  seams:  DOT- 

4BW225;  DOT-3A150;  DOT-3AA150:  DOT-3E1800;  DOT-3AL150. 
OOT-3A1800;  DOT-3AA1800:  DOT-3E1800:  DOT-3AL1800. 
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Kind  of  gas 


Vinyl  methyl  ether,  inhibited  (see  Note 
5). 


Maximum  permitted 

filing 

density  (percent) 

(See  r^ote  1) 


68 


Containers  marked  as  shown  in  this  cokmn  or  of  tfw  same  type  with  higher 

service  pressure  must  be  used  except  as  provided  in  §§  173.301(1). 

173.301(a)(4)  (see  notes  telowing  table) 


DOT-4B150.  without  brazed  seams:  DOT-4BA225  without  brazed  seams: 
DOT-4BW225:  DOT-3A150;  DOT-3AA150;  DOT-3B1800:  DOT-3E1800. 


Not*  1:  "FiHirig  density"  means  the  percent  ratk)  of  the  voeight  of  gas  in  a  container  to  the  weight  of  water  that  the  container  wfl  hoW  at  60  "F. 
(1  lb  of  waler«27.737  cubic  inches  at  60  "F.).  _^    ^     ^_^        ._,__. .   „ . 

Note  2:  Cylinders  purchased  after  OcL  1. 1944.  for  the  transportation  of  chtorine  must  contam  no  aperture  other  than  tt«t  provided  m  me  2* 
of  the  cylirider  for  attachment  of  a  valve  equipped  with  an  s^roved  pressure  reief  device.  Cylinders  purchased  after  Nov.  1.  1935.  and  fled 
with  chkxine  must  not  contain  over  150  pounds  of  gas. 

Note  3*  fReservedl 

Not*  4:  Special  cartion  dmxide  mining  devnes  containing  a  heating  element  and  fiNed  wUh  not  over  6  pounds  of  cartnn  (ftoxide  may  be  Sled 
to  a  density^TOt  over  85  percent,  provided  the  cyUnder  is  made  of  steel  with  a  cafculaled  bursting  pressure  in  mceiss  cf^.O^P».  be  »ed 
with  a  frangible  disc  that  win  operate  at  not  over  57  pen:ent  of  that  pressure,  and  be  able  to  withstand  a  drop  of  10  feet  when  stisungcronwrne 
on  a  steel  rallwhile  under  a  pressure  of  at  least  3.000  psi.  Such  devices  must  be  shipped  in  strongboxes  or  murt  be  wrapped  in  heavy  burtap 
and  bound  by  l2-gauge  wire  with  the  wire  combtetefy  covered  byj^^ontope.  Wiappingmi^te  appied  so«  r^^ 
ing  of  the  frangibte(dtec  pressure  relief  device.  Shipments  must  be  described  as  Tiquefied  carbon  (ioxide  ga$  (mnng  devce)  and  martwd.  la- 
beled, arxl  cerafied  as  prescribed  for  liquefied  cartxxi  dnxkle.  .        .  .      .^    ^  •  .     .:._w.  »_-a^ 

ftota  5:  Al  parts  of  valve  and  pressure  reief  devices  in  contact  with  contents  of  cylinders  must  be  of  a  nwtal  or  other  matenal.  surtaUy  treated 
if  necessary,  which  will  not  cause  formatton  of  any  aoErtylides. 

Note  7-  Specification  3HT  cylinders  for  aircraft  use  only,  having  a  maximum  service  ife  of  24  years.  Authorized  only  for  'W|?"a|T<mablegMwi. 
Cylinders  iix^be  equipped  wnth  pressure  reief  devices  only  of  the  frangWe  dec  type  whi<*  rr^rt  the  requjemenls  o«  §  lJ3j^l<2J£?'rS^ 
oble^  miS  hawarated  bursting  pressure  which  does  not  exceed  ^percent  oTthe  minimum  requredtwt  pressure  of  the  cylinder.  D«cs 
with  fusMe  metal  backing  are  not  permitted.  Cylinders  may  be  shipped  only  when  packed  in  strong  oiMside  packagmgs. 

Note  8:  See  §  173.30lla)(10). 

Note  0*  IT^osofvodl 

Note  10:  Each  valve  outlet  must  be  sealed  by  a  threaded  cap  or  a  threaded  solid  pkjg. 

Note  11:  Must  meet  the  valve  and  cleaning  requirements  in  §  173.302(b). 

Note  12:  For  an  insectkade  gas  whfch  is  nortoxte  and  nonflammable,  see  §  m.305(c). 

Not*  13:  For  a  refrigerant  or  dtepersant  gas  which  is  nontoxc  and  nonflammable,  see  §  173.304(d). 


(3)  The  internal  volume  of  a 
Specification  39  cylinder  may  not 
exceed  75  cubic  inches  for  a  liquefied 
flammable  gas. 

(b)  (Reserved) 

(c)  Verification  of  content  in  cylinder. 
Except  as  noted  in  paragraph  (d)(4)  of 
this  section,  the  amount  of  liquefied  gas 
filled  into  a  cylinder  must  be  by  wei^it 
or,  when  the  gas  is  lower  in  pressure 
than  required  for  liquefaction,  a 
pressure-temperatiu*  chart  for  the 
specific  gas  may  be  used  to  ensure  that 
the  service  pressure  at  21"  C  (70»  F) 
times  5/4  will  not  be  exceeded  at  54'  C 
(130°  F).  The  weight  of  liquefied  gas 
filled  into  the  container  also  must  be 
checked,  after  disconnecting  the 
cylinder  bom  the  filling  line,  by  the  use 
of  a  proper  scale. 

(d)  Requirements  for  liquefied 
petroleum  gas.  (1)  Filling  density 
limited  as  follows: 


Maximum 

the  filing 

density  in 

Minimum  specifk:  gravity  of  iq- 

percent  of 

ukd  material  at  60  f 

thevrater- 

weightca- 

""s^r" 

0.271  to  0.289 

26 

Minimum  specific  gravity  of  iq- 
uid material  at  60  °F 


0.290  to  0.306  . 
0.307  to  0.322  . 
0.323  to  0.338 . 
0.339  to  0.354  . 
0.355  to  0.371  . 
0.372  to  0.398 . 
0.399  to  0.425  . 
0.426  to  0.440  . 
0.441  to  0.452  . 
0.453  to  0.462 . 
0.463  to  0.472  . 
0.473  to  0.480  . 
0.481  to  0.488 . 
0.489  to  0.495  . 
0.496  to  0.503  . 
0.504  to  0.510  . 
0.511  to  0.519. 
0.520  to  0.527 . 
0.528  to  0.536 
0.537  to  0.544 
0.545  to  0.552 
0.553  to  0.560 
0.561  to  0.568 
0.569  to  0.576 
0.577  to  0.584 
0.585  to  0.592 
0.593  to  0.600 


Type  of  container 


D0T-2P  or  DOT-2Q  (see  Note  1) 


Maximum  ca- 
pacity cutA: 


31.83 


Maximum 
the  filing 
density  in 
percent  of 
the  waler- 
weight  ca- 
pacity of  ttw 
cyfnder 


27 
28 
29 
30 
31 
32 
33 
34 
35 
36 
37 
38 
39 
40 
41 
42 
43 
44 
45 
46 
47 
48 
49 
50 
51 
52 
53 


IMaximum 

the  Ming 

density  in 

MMmum  spedfc  gravity  of  iq- 

percent  of 

uk)  material  at  60  "F 

thewaler- 

weig^ca- 

-SiA,- 

0.601  to  0.608 : 

54 

0.609  to  0.61 7 . 

56 

0.61 8  to  0.626 

56 

0.627  to  0.634 

57 

(2)  Subject  to  §  173.301a(d).  any 
filling  density  percentage  prescribed  in 
this  section  is  authorized  to  be 
increased  by  2  for  liquefied  petroleum 
gas  in  specification  3  cylinders  or  in 
specification  3A  cylinders  marked  for 
1.800  psig,  or  higher,  service  pressure. 

(3)  Liquefied  petroleiun  gas  must  be 
shipped  in  specification  cylinders  as 
follows: 

(i)  SpecificaUon  3,  3A.  3AA.  38.  3E. 
3AL.  43.  4BA.  4B240ET,  4BW.  4E,  or  39 
cylinders.  Shipments  of  flammable 
gases  in  3AL  cylinders  are  authorized 
only  when  transported  by  highway,  rail 
or  cargo-only  aircraft. 

(ii)  Additional  containers  may  be  used 
within  the  limits  of  quantity  and 
pressure  as  follows: 


Maximum  charging  pressure— paig 


45  psig  at  70  "F.  and  105  psig  at  130  f.  (see  Note  2). 
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Type  of  container 

Maximum  ca- 
pacity cubic 
inches 

Maximum  charging  pressure— psig 

D0T-2P  or  DOT-2Q  (see  Note  1) 

31.83 

35  psig  at  70  "F.  and  100  psig  at  130  'F. 

1:  Containers  must  be  packed  in  strong  wooden  or  fiber  boxes  of  such  design  as  to  protect  valves  from  damage  or  accidental  furwtioning 

under  condttions  normally  incident  to  transportation.  Each  completed  container  filled  for  shipment  must  have  been  heated  untH  its  contents  reach 
a  temperature  of  130  °F..  without  evidence  of  leakage,  distortion,  or  other  defect  Each  outside  shipping  container  must  be  plainly  marked  "IN- 
SIDE CONTAINERS  COMPLY  WITH  PRESCRIBEDSPECIFICATIONS." 

Note  2:  A  container  must  be  equipped  with  a  pressure  relief  device  wfiich  will  prevent  rupture  of  the  container  and  dangerous  prpjeclwn  of  a 
ckMing  device  when  exposed  to  fire. 


(4)  Verification  of  content.  Cylinders 
with  a  water  capacity  of  200  pounds  or 
more  and  for  use  wiUi  a  liquefied 
petroleum  gas  with  a  specific  gravity  at 
60  'F.  of  0.504  or  greater  may  have  the 
quantity  of  their  contents  determined  by 
using  a  fixed  length  dip  tube  gauging 
device.  The  length  of  the  dip  tube  shall 
be  such  that  when  a  liquefied  petroleum 
gas.  with  a  specific  volume  of  0.03051 
cu.  fl./lb.  at  a  temperature  of  40  *F..  is 
filled  into  the  container  the  liquid  just 
reaches  the  bottom  of  the  tube.  The 
weight  of  this  liquid  may  not  exceed  42 
percent  of  the  water  capacity  of  the 
container  which  must  be  stamped 
thereon.  The  length  of  the  dip  tube, 
expressed  in  inches  carried  out  to  one 
decimal  place  and  prefixed  with  the 
letters  "DT"  shall  be  stamped  on  the 
container  and  on  the  exterior  of 
removable  type  dip  tube;  for  the 

t>urpose  of  this  requirement  the  marked 
ength  shall  be  expressed  as  the  distance 
measiued  along  the  axis  of  a  straight 


tube  from  the  top  of  the  boss  through 
which  the  tube  is  inserted  to  the  proper 
level  of  the  liquid  in  the  container.  The 
length  of  each  dip  tube  shall  be  checked 
when  installed  by  weighing  each 
container  after  filling  except  when 
installed  in  groups  of  substantially 
identical  containers  in  which  case  one 
of  each  25  containers  shall  be  weighed. 
The  quantity  of  liquefied  gas  in  each 
container  must  be  checked  by  means  of 
the  dip  tube  after  disconnecting  from 
the  filling  line.  The  outlet  from  the  dip 
tube  shall  be  not  larger  than  a  No.  54 
drill  size  orifice.  A  container 
representative  of  each  day's  filling  at 
each  charging  plant  shall  have  its 
contents  ched^ed  by  weighing  after 
disconnecting  from  the  filling  line. 

(e)  Carbon  dioxide,  refrigerated  liquid 
or  nitrous  oxide,  refrigerated  liquid.  (1) 
The  following  provisions  apply  to 
carbon  dioxide,  refrigerated  liquid  and 
nitrous  oxide,  refrigerated  liquid: 


(i)  DOT  4L  cylinders  conforming  to 
the  provisions  of  this  paragraph  are 
authorized. 

(ii)  Each  cylinder  must  be  protected 
with  at  least  one  pressure  relief  device 
and  at  least  one  fi^ngible  disc 
conforming  to  §  173.301(f)  and 
paragraph  (a)(2)  of  this  section.  The 
relieving  capacity  of  the  pressure  relief 
device  system  must  be  equal  to  or 
greater  than  that  calculated  by  the 
applicable  formula  in  paragraph  5.9  of 
CGA  Pamphlet  S-1.1. 

(iii)  The  temperature  and  pressure  of 
the  gas  at  the  time  the  shipment  is 
ofiiered  for  transportation  may  not 
exceed  - 18  'C  (0  'F)  and  20  bar  (290 
psig)  for  carbon  dioxide  and  - 15.6  "C 
(■«-4  °F)  and  20  bar(290  psig)  for  nitrous 
oxide.  Maximum  time  in  transit  may  not 
exceed  120  hours. 

(2)  The  following  pressure  relief 
device  settings,  design  service 
temperatures  and  filling  densities  apply: 


Pressure  relief  device  setting  maximum  start-to  dncharge  gauge  pressure  in 

bar  (psig) 


Maximum  permitted  filling  density  (percent  t>y  weight) 


Caitwn  dioxide,  refrigerated 
liquid 


Nitrous  oxkle.  refrigerated  Vquid 


72  bar  (105  psig)  

11.7  bar  (170  psig) 

16  bar  (230  psig) 

20  bar  (295  psig)  . 

25  bar  (360  paig) 

31  bar  (450  peig)  

37  bar  (540  psig)  

43  bar  (625  psig)  

Design  service  temperature  *C  (*fO 


108 

105 , 

104  

102  , 

100 

98 

92 

86 
-1M«c'(-32b»F) 


104 

101 

99 

97 

95 

83 

87 

80 

-196»C(-320''F) 


34.  Section  173.304b  would  be  added 
to  read  as  follows: 

f  173.304b    Additional  raqulrwMnti  for 
•Mpmant  of  Hquefled  compraaaed  gases  in 
iiisli  lc*fnanisd  cyllndafs. 

(a)  General  requirements.  Liquefied 
gases  must  be  ofiered  for  transportation, 
subject  to  the  requirements  in  this 
section.  §§173.301. 173.301b  and 
173.304,  in  the  following  metric-marked 
cylinders:  DOT  3M,  3FM,  3ALM,  and 
4M.  A  filling  factor  must  be  calculated 
for  each  liquefied  compressed  gas  to 
meet  the  following  conditions: 


(1)  The  cylinder  may  not  be  liquid  full 
at  55  'C  (131  "F).  In  addition,  for  a  low 
pressure  liquefied  compressed  gas.  the 
vapor  space  must  be  at  least  5%  of  the 
cylinder  internal  volume  at  50  *C  (122 
•F). 

(2)  A  cylinder  with  a  marked  test 
pressure  greater  than  or  equal  to  35  bar 
(508  psi)  is  authorized  for  transportation 
of  Division  2.1,  2.2,  and  2.3.  gases 
Hazard  Zone  B,  C  or  D  gas. 

(3)  A  DOT  3ALM,  3M,  or  3FM 
cylinder  with  a  marked  test  pressure 
greater  than  or  equal  to  200  bar  (2900 
psi)  is  authorized  for  transportation  of  a 
Division  2.3  Hazard  2k)ne  A  gas. 


(4)  The  pressure  in  a  cylinder 
containing  a  high  pressure  liquefied 
compressed  gas  at  65  °C  (149  "F)  or  low 
pressure  liquefied  compressed  gas  at  55 
°C  (131  'F)  may  not  exceed  the  values 
in  the  following  table: 


Division 

Percentage  of 

cylinder's 

marked  test 

pressure 

2.3.  Zone  A 

2.3,  Zone  B,  C  

63 
70 

2.1/5.1;  2.3.  Zone  D 

78 

2.2 

100 
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(5)  Vapor  pressure  may  not  exceed,  at 
the  maximum  anticipated  temperature 
during  transportation,  the  cylindier's 
marked  test  pressure. 

(6)  Cylinder  valve  and  fittings  must  be 
rated  at  or  above  the  cylinder's  burst 
pressure.  The  smtability  of  the  cylinder, 
valve  and  fitting  materials  must  be 
checked,  at  the  maximum  anticipated 
temperatiu«  diuing  transportation,  for 
operation. 

(b)  A  DOT  3FM  cylinder  may  not  be 
used  for  a  material  that  has  a  primary 
or  subsidiary  hazard  of  Class  8. 
hydrogen  sulfide  or  other  sulfide 
bearing  compounds,  carbon  dioxide, 
carbon  monoxide,  atmospheric  gases 
with  a  dew  point  above  -  50  'C  ( -  58 
"F),  or  any  other  material  where  the 
addition  of  water  may  make  the  material 
corrosive. 

(c)  A  DOT  3FM  or  3ALM  cylinder 
may  not  be  used  for  reclaimed 
reMgerant  gases. 

{173.306    [Amended] 

35.  In  §173.305,  paragraph  (b)  would 
be  amended  by  revising  the  reference 
"173.301(e)"  to  read  "173.301a(c)". 

1173.306    [Amsndsdl 

36.  In  173.306,  the  following  changes 
would  be  made: 

a.  Paragraph  (d)(3)(ii)  would  be 
amended  by  revising  the  reference 
"§  173.301"  to  read  "§  173.301a  or 
§  173.301b". 

b.  Paragraph  (g)(5)  would  be  amended 
by  revising  the  reference  "§  173.301(k)" 
to  read  "§  173.301(a)(10)". 

37.  In  173.315,  in  paragraph  (a),  in 
Note  2  following  the  table,  die  reference 
"§  173.301(d)"  would  be  revised  to  read 
"paragraph  (p)  of  this  section"  and 
paragraph  (p)  would  be  added  to  read  as 
follows: 


1173.315   Compressed 
tanks  and  portaMs  tanks. 


In  cargo 


(p)  Manifolding  is  authorized  for 
cargo  tanks  containing  anhydrous 
ammonia  provided  that  eadi  individual 
cargo  tank  is  equipped  with  a  pressure 
relief  valve  or  valves  and  gauging 
devices  as  required  by  paragraphs  (h) 
and  (i)  of  this  section.  Each  valve  shall 
be  tightly  closed  while  the  cargo  tank  is 
in  transit.  Each  cargo  tank  must  be  filled 
separately. 

38.  Section  173.334  would  be  revised 
to  read  as  follows: 

f173.334   Organic  phosphalM  mind  with 


Hexaethyl  tetraphosphate,  parathion, 
tetraethyl  dithio  pyrophosphate, 
tetraethyl  pyrophosphate,  or  other 
Division  6.1  organic  phosphates 
(including  a  compound  or  mixture). 


may  be  mixed  with  a  non-flammable 
compressed  gas.  This  mixture  must  not 
contain  more  than  20  percent  by  weight 
of  organic  phosphate  and  must  be 
packaged  in  specification  3A240, 
3AA240,  3B240,  4A240,  4B240, 
4BA240,  or  4BW240  cylinders;  or  any 
3M,  3FM,  or  4M  cylinders  with  a 
marked  test  pressure  of  at'least  25  bar 
(363  psig)  or  greater;  meeting  the 
following  requirements: 

(a)  Eaui  cylinder  may  be  filled  with 
not  more  than  5  kg  (11.0  pounds)  of  the 
mixture,  to  a  maximiun  filling  density  of 
not  more  than  80  percent  of  the  water 
capacity; 

(b)  No  cylinder  may  be  equipped  with 
an  eduction  tube  or  a  fusible  plug; 

(c)  No  cylinder  may  be  equipped  with 
any  valve  unless  the  valve  is  a  type 
approved  by  the  Associate 
Administrator  for  Hazardous  Materials 
Safety: 

(d)  Cylinders  must  be  overpacked  in 
a  box,  crate  or  other  strong  outside 
packaging  conforming  to  the 
requirements  of  §  173.25  and  arranged 
to  protect  each  valve  or  other  closing 
device  bom  damage.  Except  as  provided 
in  paragraph  (e)  of  this  section,  no  more 
than  four  cylinders  may  be  packed  in  a 
strong  outside  packaging.  Each  strong 
outside  packaging  with  its  closing 
device  protection  must  be  sufficiently 
strong  to  protect  all  parts  of  each 
cylinder  from  deformation  or  breakage  if 
the  completed  package  is  dropped  1.8  m 
(6  feet)  onto  a  nonyielding  surbce  and 
impacted  at  the  package's  weakest 
point: 

(e)  Cylinders  may  be  packed  in  strong 
wooden  boxes  with  valves  or  other 
closing  devices  protected  from  damage, 
with  not  more  than  twelve  cylinders  in 
one  outside  wooden  box.  An  outer 
fibeiboard  box  may  be  used  when  not 
more  than  four  such  cylinders  are  to  be 
shipped  in  one  packaging.  Valves  must 
be  adequately  protected.  Box  and  valve 
protection  must  be  of  strength  sufficient 
to  protect  all  parts  of  inner  packagings 
and  valves  from  deformation  or 
breakage  residting  from  a  drop  of  at  least 
1.8  m  (6  feet)  onto  a  nonyielding 
surface,  impacting  at  the  weakest  point. 

39.  Section  173.336  would  be  revised 
to  read  as  follows: 

1173.336    NHrogsn  dtoiddMtqusflsd.  or 
dlnMrogsn  Islroxids^  llQusflsd. 

Nitrogen  dioxide,  liquefied,  or 
dinitrogen  tetroxide.  liquefied,  must  be 
packaged  in  specification  cylinders  as 
prescribed  in  §  173.192.  Specification 
cylinders  prescribed  in  §  173.192  with 
valve  removed  are  authorized.  Each 
valve  opening  must  be  closed  by  means 
of  a  solid  metal  plug  with  tapered 
thread  properly  luted  to  prevent 


leakages.  Transportation  in  DOT  3AL 
and  3ALM  cylinders  is  authorized  only 
by  highway  or  rail.  Each  cyUnder  must 
be  cleaned  in  compUance  with  the 
requirements  of  Federal  Specification 
RR-C-901C.  paragraphs  3.7.2  and  3.8.2. 
Cleaning  agents  equivalent  to  those 
specified  in  RR-C--901b  may  be  used; 
however,  any  cleaning  agent  must  not 
be  capable  of  reacting  with  oxygen.  One 
cylinder  selected  at  random  from  a 
group  of  200  or  less  and  cleaned  at  the 
same  time  must  be  tested  for  oil 
contamination  in  accordance  with 
Specification  RR-C-901c  paragraph 
4.4.2.3  and  meet  the  standard  of 
cleanliness  specified  therein. 

40.  Section  173.337  would  be  revised 
to  read  as  follows: 

1173.337    MiMcMids. 

Nitric  oxide  must  be  packed  in 
Specification  3A18O0.  3AA1800. 
3E1800.  or  3AL1800  cylinders:  or  3M. 
3ALM.  or  3FM  cylinders  with  a  marked 
test  pressure  of  200  bar  (2900  psig)  or 
greater  filled  to  a  pressure  of  not  mcne 
than  52  bar  (750  psi)  at  21  "C  (70  "F). 
Cylinders  must  be  equipped  Mrith  a 
stainless  steel  valve  and  valve  seat 
which  will  not  be  deteriorated  by 
contact  with  nitric  oxide  or  nitrogen 
dioxide.  Cylinders  or  valves  may  not  be 
equipped  with  pressure  relief  devices  of 
any  type.  Valve  outlets  must  be  sealed  . 
by  a  soUd  threaded  cap  or  plug  and  an 
inert  gadcwting  material.  In  addition — 

(a)  Transportation  in  3AL  or  3ALM 
cylinders  is  authorized  only  by  highway 
or  rail. 

(b)  Each  cylinder  must  be  cleaned  in 
compliance  with  the  requirements  of 
Federal  Specification  RR-C-901c, 
paragraphs  3.7.2  and  3.8.2.  Cleaning 
agents  equivalent  to  those  specified  in 
IUI-C-901C  may  be  used;  however,  any 
cleaning  agent  must  not  be  capable  of 
reacting  with  oxygen.  One  cylinder 
selected  at  random  from  a  group  of  200 
or  less  and  cleaned  at  the  same  time 
must  be  tested  for  oil  contaminatim  in 
accordance  with  Specification  RR-C- 
901C  paragraph  4.4.2.3  and  meet  the 
standard  of  cleanliness  specified 
therein. 

PART  177— CARRtAQE  BY  PUBLIC 
HIGHWAY 

41.  The  authority  citation  for  Part  177 
would  continue  to  read  as  follows: 


:  49  VS.C  5101-5127,  49  CTR 


1.53. 


42.  In  §  177.840.  paragraph  (a)(1) 
would  be  revised  to  read  as  follows: 


{177J40 


(a)  •  " 
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(1)  Cylinders.  Cylinders  containing 
Class  2  (gases)  materials  shall  be 
securely  lashed  in  an  upright  position, 
loaded  in  racks,  or  packed  in  boxes  or 
crates  and  securely  attached  to  the 
motor  vehicle  to  prevent  the  cylinders 
from  being  shifted,  overtiimed  or 
ejected  from  the  vehicle.  A  cylinder 
containing  a  Class  2  material  may  be 
loaded  in  a  horizontal  position  provided 
that  the  cylinder  is  designed  so  that  the 
inlet  to  the  pressure  relief  device  is 
located  in  the  vapor  space  and  the 
cylinder  is  properly  secured  and  lashed. 


PART  178-SPECiRCATK>NS  FOR 
PACKAGINGS 

43.  The  authority  citation  for  part  178 
would  continue  to  read  as  follows: 

Authority:  49  U.S.C.  5101-5127:  49  CFR 
1.53. 


f  178.3    (An 

44.  In  §  178.3,  paragraph  (a)(1)  would 
be  amended  by  removing  the  wording 
"DOT  4B240ET"  and  adding  the 
wording  "DOT  3M",  in  its  place. 

f  178.35    [Amended] 

45.  In  §  178.35,  the  following  changes 
would  be  made: 

a.  In  paragraph  (b)  introductory  text, 
the  wording  "§  173.300b  of  this 
subchapter"  would  be  revised  to  read 
"suboart  I  of  part  107  of  this  chapter". 

b.  In  paragraph  (b)(1),  the  wording 
"§  173.300a  of  this  subchapter"  would 
be  revised  to  read  "subpart  I  of  part  107 
of  this  chapter". 

c.  In  paragraph  (e),  the  wording 
"§§  173.34  and  173.301"  would  be 
revised  to  read  "§  1 73.301 ". 

d.  In  paragraph  (f)(2)(ii).  the 
parenthetical  wording  "(§  178.44)"  and 
"(§  178.45)"  would  be  removed. 

46.  In  addition,  in  §  178.35,  paragraph 
(f)(3)  would  be  revised  to  read  as 
follows: 


1 17t.3S    Qeneval  lequlrMnent*  for 


(f)  •  •  * 

(3)  Marking  exceptions.  A  DOT  3E 
cylinder  is  not  required  to  be  marked 
with  an  inspector's  mark  or  a  serial 
number. 


ff  178.36. 178.37. 178.38. 178J9. 178.45 
[Removed] 

47.  In  subpart  C.  §§  178.36. 178.37. 
178.38.  178.39,  and  178.45  would  be 
removed. 

48.  In  §  178.46(a)(4).  in  Table  2.  the 
entry  "6351-T6"  would  be  removed  and 
Table  1  would  be  revised  to  read  as 
follows: 

f  178.46    SpecMcsllon  3AL  aeamlese 
aluminum  cyNndere. 

(a)  •  •  • 
(4)  •  •  • 


|HmI  or  Caal  Anatyait  tor  Aluminum:  simiar 


Table  i.— Alumnum 

to 'Aluminum  AaaocMior«''Aaoy  6061  Owmiori 


w\ 


1 

Si 
mirVmax 

Cu 
mirVmu 

Mn 
max 

Mg 

tvMmax 

Cr 

mirWfiax 

Zn 
max 

Tl 

max 

Pb 
max 

Bi 

max 

Olhar 

Bmbh 
max 

JaM 
max 

Al 

o.4on.a „ 

0.7 

0.1»0.4 

0.15 

OJB/i.2 

0.04/0.36 

0.2S 

0.15 

0.006 

0.006 

0.06 

0.15 

Bri. 

1  The  "Aluminum  Asaoooiion-*  raters  to  "Aluminum  Standwda  and  Data  1983'.  putiiahed  by  9n  Aluminum  AaaodaUon  Inc. 
•Except  lor  "Pt>-  and  "Bi".  ttte  chemical  compoaHton  correapondt  with  that  o(  Table  1  ol  aSTM  B221  tor  Aluminum  Aaaoci 


AaaociationaRoy6061. 


11178.50. 178.51  and  178.55    [Removed] 

49.  Sections  178.50.  178.51.  and 
178.55  would  be  removed. 

1178.56    [Amended] 

50.  In  §  178.56,  paragraph  (b)  would 
be  amended  by  revising  the  wording 
"Table  1  of  Appendix  A  to  this  part"  to 
read  "Table  1  of  Appendix  A  to  this 
subpart". 

1178.60    [Amandeiq 

51.  In  $  178.60.  paragraph  (b)  would 
be  amended  by  revising  the  wording 
"Table  1  of  Appendix  A  to  this  part"  to 
read  "Table  1  of  Appendix  A  to  this 
subpart". 

f  178.61    [Removed] 

52.  Section  178.61  would  be  removed. 

§178.66   [Removed] 

53.  Section  178.68  would  be  removed. 

54.  Section  178.69  would  be  added  to 
Subpart  C  to  read  as  follows: 

1178.66    Applicability  and  daaigncftlsria 
for  an  metrto-martied  DOT  apaclflcallon 


(a)  Applfeability.  The  definitions  and 
general  requirements  prescribed  in 


paragraphs  (b)  through  (g)  of  this  section 
apply  to  the  manufacture  of  cylinders  to 
the  DOT  3M.  3ALM.  3FM  and  4M 
specifications  prescribed  in  §§  178.70 
through  178.81.  The  requirements  for 
design  qualification  tests  and 
production  tests  and  verifications 
prescribed  in  paragraphs  (h)  and  (i)  of 
this  section  apply  only  when  required 
by  the  individual  specification.  Ail 
specification  requirements  are 
minimum  requirements. 

(b)  Definitions.  For  purposes  of  this 
subpart — 

Associate  Administrator  means  the 
Associate  Administrator  for  Hazardous 
Materials  Safety. 

Design  qualification  tests  means  a 
series  of  tests,  including  the  cycle,  burst 
and  puncture  resistance  test,  that 
measure  the  structural  integrity  of  a 
cylinder  design  or  significant  design 
change. 

Heat  treatment  means  heating  and 
coolihg  a  solid  metal  or  alloy  in  such  a 
way  as  to  obtain  desired  conditions  or 
properties.  In  addition: 

(1)  Quench  and  temper  heat  treatment 
means  the  process  of  heat  treating  and 
cooling  cylinders  by  liquid  quenching. 
The  liquid  must  have  a  cooling  rate  of 
less  than  80  percent  of  that  of  water. 


The  temperature  on  quenching  shall  be 
appropriate  for  the  material  of 
construction  but  may  not  exceed  957*C 
(1750''F). 

(2)  Normalizing  heat  treatment  means 
heating  a  ferrous  alloy  to  a  suitable 
temperature  above  its  transformation 
temperature,  not  to  exceed  9571^ 
(1750''F).  and  then  cooling  it  in  air  to 
ambient  temperature. 

(3)  Annealing  heat  treatment  means 
heating  to  and  holding  at  a  suitable 
temperature  and  then  cooling  to 
facilitate  cold  working. 

(4)  Stress  relieving  neat  treatment 
means  heating  to  a  suitable  temperature, 
holding  long  enough  to  reduce  residual 
stresses  and  then  cooling  slowly  enough 
to  minimize  the  development  of  new 
residual  stresses. 

Lot  means  a  group  of  cylinders 
successively  produced  in  a  work  shift  of 
not  more  than  10  houn  of  continuous 
operation  having — 

(1)  The  same  specified  size  and 
configuration,  within  the  parameters  of 
"significant  change"  to  an  original 
design  as  defined  in  this  section; 

(2)  The  same  specified  material  of 
construction  (i.e.  cast  or  heat); 

(3)  The  same  process  of  manufacture; 
and 
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(4)  Been  subjected  to  similar 
conditions  of  time,  temperature,  cooling 
rate,  and  atmosphere  during  heat 
treatment. 

Plugged  cylinder  is  a  cylinder  with  a 
permanent  end  closure  adiieved  by  the 
insertion  of  a  threaded  plug. 

Proof  pressure  test  means  a  pressure 
test  by  intoior  pressurization  without 
the  detennination  of  the  cylinder's 
expansion. 

Settled  pressure,  (formerly  referred  to 
as  service  pressure)  means  the  pressure 
of  the  ccmtents  of  the  cylinder  at  15  "C 
(59  'F). 

Significant  change  to  an  original 
design  means — 

(1)  A  10  percent  or  greater  change  in 
cylinder  wtH  thickness,  test  pressure  or 
diiameter. 

(2)  A  30  percent  or  greater  diange  in 
water  capacity  or  base  thickness; 

(3)  Any  chuige  in  specified  material; 

(4)  An  increase  in  tne  diameter  of 
openings  of  over  100  percent;  or 

(5)  Any  diange  in  the  number  of 
openings. 

Spun  c^inder  is  a  cylinder  with  an 
end  closure  that  has  been  welded  by  the 
spinning  process. 

Volumetric  expansion  test  means  a 
pressure  test  by  interior  pressurization 
to  measure  a  cylinder's  eiqpansion  by 
using  the  water  jacket  or  direct 
enMnsirai  methods. 

(1)  Wata- jacket  method  means  a 
volumetric  expansion  test  to  determine 
a  cylinder's  total  and  permanent 
expansion  by  measuring  the  difinenoe 
between  the  volume  of  water  the 
cylindw  externally  displaces  at  test 
pressure  and  the  voliune  of  water  the 
cylinder  externally  displaces  at  ambient 
pressure 

(2)  Direct  expansion  method  means  a 
volumetric  expansion  test  to  calculate  a 
cylinder's  totid  and  permanent 
expansitm  by  measuring  the  amount  of 
water  forced  into  a  cylinder  at  test 
pressure,  adjusted  for  the 
compressibility  of  Mrater.  as  a  means  of 
determining  the  expansion. 

(c)  InsptKtion  and  tmalyses. 
Inspection  and  analyses  must  be  in 
compliance  with  the  following: 

(if  Inspections  and  verifications,  as 
reqvdred,  must  be  pofcmned  by  a 
hazmat  employee  of  an  independent 
inspection  agency  that  has  been 
approved  in  writing  by  the  Associate 
Administrator  in  acccwdance  with 
§  107.803  of  this  chapter. 

(2)  Chemical  analyses  and  tests  must 
be  made  in  the  United  States  or  at  a 
£tK:ility  located  outside  the  United  States 
that  is  approved  in  writing  by  the 
Associate  Administrator  in  accordance 
with  §  107.807  of  this  chapter  and  under 
the  supervision  of  an  independent 


inspection  agency  approved  under 
§  107.803  of  this  chapter. 

(d)  Authorized  material  and  material 
identification.  (1)  Material  of 
construction  must  be  of  uniform  quality. 

(2)  Materials  with  seams,  cracks, 
laminations  or  other  defects  likely  to 
weaken  the  finished  cylinder  may  not 
be  used. 

(3)  Materials  must  be  identified  with 
the  heat  or  cast  code  by  a  suitable 
method  during  manufacture.  If  the  heat 
or  cast  identification  is  permanently 
stamped  on  the  cylinder,  it  must  be 
stamped  in  an  area  other  than  the 
sidewall  of  the  cylinder. 

(e)  Duties  of  the  inspector.  The 
inspector  shall  determine  that  each 
cylinder  conforms  to  the  requirements 
in  this  section  and  the  applicable 
individual  spedficatioiL  In  making 
these  determinations,  the  inspector 
shall: 

(1)  Verify  that  all  procedures  for 
obtaining  and  repmting  the  chemical 
analysis  are  in  accordance  with  the 
appropriate  requirements  of  ASTM 
Chemical  Analysis  Test  Methods  and 
that  the  chemi^  analysis  is  in 
conformance  with  the  individual 
specification  by — 

(i)  Obtaining  a  certified  cast  or  heat 
analysis  from  the  material  producer, 
supplier,  or  from  the  cylinder 
manufacturer,  for  each  heat  or  cast  of 
material;  or 

(ii)  Peforming  or  obtaining  a  chedc 
(solid  metal)  analysis,  when  such  chediL 
analysis  is  required; 

(2)  Witness  that  the  applicable  design 
qualification  tests  prescribed  in 
paragraph  (h)  of  this  section  Ua  each 
new  cylinder  design  or  a  significant 
change  to  an  original  design  have  been 
performed  with  satisfactory  results; 

(3)  Select  samples  for  all  teste; 

(4)  Select  samples  for  the  check 
analysis,  when  performed; 

(5)  Verify  that  identification  of 
material  is  proper. 

(6)  Verify  that  the  mantifiirturer 
makes  a  complete  internal  inspection  of 
the  cylinder  body  before  closing  the 
ends; 

(7)  Verify  that  wall  thickness  was 
measiued  and  that  the  specified 
Tpinimiiin  thirk"*««  is  met; 

(8)  Verify  that  the  heat  treatment  is 
proper. 

(9)  Witness  each  test  (except  that 
resulte  of  the  hardness  test  and  the  grain 
size  test  may  be  verified); 

(10)  Verify  by  gauge  that  threads  are 
in  conformance  with  the  specification; 

(11)  Verify  that  each  cylinder  is 
marked  in  accordance  with  the 
applicable  specificaticm; 

(12)  Verify  that  gauges  and  test 
equipment  are  properly  calibrated; 


(13)  Prepare  a  report  containing,  at  a 
minimum,  the  information  required  by 
the  applicable  provisions  of  this  subpart 
and  the  information  listed  in  CCA 
Pamphlet  C-11  and  provide  the  report 
to  the  manufactvirer  and.  upon  request, 
to  the  purchaser.  The  inspector  must 
retain  the  repcHte  required  by  this 
section  and  the  applicable  individual 
specification  fm  15  years  from  the 
original  test  date  on  the  cylinder.  Each 
report  must  be  legible  and  in  English: 
and 

(14)  Certify  that  all  cylinders 
represented  by  the  test  report  meet  all 
applicable  requiremente  of  the 
specification  through  inspection, 
verification,  or  any  other  action  required 
to  assure  compliance. 

(f)  Threads.  Threads  must  confum  to 
the  following: 

(1)  Each  thread  must  be  clean  cut. 
even,  without  chedcs  and  to  gauge. 

(2)  Taper  threads  must  conform  to  one 
of  the  following— 

(i)  American  Standard  Pipe  Thraed 
(NPT)  type  must  conform  to  the 
requirements  of  Federal  Standard  H-28. 
Section  7  (FED-STD-H28/7A); 

(u)  National  Gas  Taper  thread  (NGT) 
type  must  conform  to  the  requiremente 
of  Federal  Standard  li-28  Sections  7 
(FED-STD-H28/7A).  and  9  (PED-STD- 
H28/9A); 

(iii)  Oither  teper  threads  oonfonning  to 
other  standards  may  be  used  provided 
the  total  thread  shear  stmigth  is  not  less 
than  that  specified  for  NPT  threads. 

(3)  Straight  threads  must  coofann  to 
one  of  the  following — 

(i)  Naticmal  Gas  Straight  Thread  (NGS) 
type  must  conform  to  the  requiremente 
of  Federal  Standard  H-28.  Sections  7 
(FED-STD-4i28/7A),  and  Section  9 
(FED-STI>4i28/9A); 

(u)  Unified  Thread  (UN)  type  must 
conform  to  the  requiremente  of  Federal 
Standard  H-28.  Section  2  (FED-STD- 
H28/2B); 

(iii)  Controlled  Radius  Root  Thread 
(UNJ)  type  must  cnnform  to  the 
requiremente  of  Federal  Standard  H-28. 
Sectioi  4  (FED-STD-H28/4); 

(iv)  Other  strught  thread  types 
conforming  to  Ofhu  standards  may  be 
used  provided  the  requiremente  of 
paragraph  (f)(4)  of  this  section  are  met 

(4)  All  straight  threads  must  have  at 
least  4  eng^ed  threads,  a  tight  fit.  and 
calculated  shear  strength  of  at  least  10 
times  the  shear  stress  at  the  test  pressure 
of  the  cylinder.  Shear  strength  must  be 
cakulated  by  using  the  appropriate 
thread  sheer  aree  in  accordance  with 
Federal  Standard  H-28  Section  2. 
Appendix  B  (FED-STD-H28/2B 
Appendix  B).  Gaskete  are  required  to 
prevent  leakage. 
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(g)  Pressure  relief  devices  and 
protection  for  valves,  pressure  relief 
devices,  fittings  and  connections.  (1) 
Pressure  relief  devices  on  cylinders 
must  conform  to  the  requirements  of 
§  173.301(f)  of  this  subchapter. 

•  (2)  Protection  for  valves,  pressure 
relief  devices,  fittings  and  connections 
must  conform  to  the  requirements  of 
§  173.301(h)(2)  of  this  subchapter. 

(h)  Desifft  qualification  tests.  Each 
cylinder  design  and  each  cylinder 
design  having  a  "significant  change" 
from  the  original  design  must  be 
subjected  to  the  design  qualification 
tests  prescribed  in  this  paragraph  (h). 

(1)  Cjifle  test.  The  cycle  test  must  be 
performed  on  a  cylinder  after  it  has 
passed  the  volumetric  expansion  test,  by 
subjecting  it  to  successive  hydrauUc 
pressurization  and  depressurization 
cycles.  The  rate  of  cycling  may  not 
exceed  10  cycles  per  minute. 

(i)  The  lower  cycUc  pressure  may  not 
exceed  10  percent  of  the  upper  cyclic 
pressure.  The  upper  cyclic  pressure 
must  be  at  least  equal  to  the  prescribed 
minimum  test  pressure. 

(ii)  The  test  cylinder  must  be 
subjected  to  a  pressure  exceeding  90 
percent  of  the  upper  cyclic  pressure  for 
at  least  20  percent  of  the  duration  of 
each  cycle. 

(iii)  The  cycle  test  must  be  performed 
on  at  least  three  representative  samples 
of  each  design  or  any  significant  change 
to  an  orieinal  design. 

(iv)  All  cylinders  used  in  the  cycle 
test  must  be  rendered  incapable  of 
holding  pressure  following  completion 
of  the  cycle  test. 

(2)  Burst  test.  The  burst  test  must  be 
performed  on  a  representative 
completed  cylinder  selected  at  random 
after  heat  treatment  by  hydraulically 
pressurizing  the  cylinder  to  failure.  The 
rate  of  pressurization  may  not  exceed  14 
bar  (200  psi)  per  second.  Burst  testing  of 
each  design  or  any  significant  change  to 
a  previously  tested  design  must  be 
performed  on  at  least  3  representative 
cylinders. 

(3)  Puncture  resistance  test.  Each 
cylinder  design  type  intended  for  the 
transportation  of  Division  2.3  gases  or 
Division  6.1  liquids  in  Hazard  Zones  A 
and  B  must  pass  the  following  test. 
CyUnders  that  are  shipped  in  an 
overpack  must  be  tested  in  the 
overpack. 

(i)  The  puncture  resistance  test  must 
be  performed  on  three  representative 
cylinders  selected  at  random  after  heat 
treatment.  The  cylinder  must  be  filled 
with  water  and  pressurized  to  '/>  the 
marked  test  pressure  at  21"  C  (70*  F). 
The  cylinder  must  be  tested  on  its 
sidewall,  supported  on  an  unyielding 
support  and  tied  down  so  that  there  is 


no  movement  during  impact.  The 
puncturing  probe  must  consist  of  a  2 
inch  X  2  inch  x  */•  inch  angle  iron,  its 
end  sawed  off  at  90*  to  form  a  sharp 
comer.  The  probe  must  have  a  weight 
attached  that  is  equivalent  to  the  weight 
of  the  cylinder  including  the  heaviest 
material  to  be  shipped.  The  probe  must 
be  dropped  &t>m  a  minimum  height  of 
2.1m  (7  feet)  from  the  top  siuface  of  the 
cylinder,  perpendicular  to  the  cylinder's 
longitudinal  centerline,  and  must 
impact  the  cylinder  sidewall  on  the  top 
of  the  cylinder.  The  sharp  comer  of  the 
angle  iron  must  impact  the  centerline  of 
the  cylinder.  (See  Figure  1  of  this 
section.) 

(ii)  There  must  be  no  leakage  as  a 
result  of  the  impact.  The  cylinder  must 
be  leak  tested,  using  compressed  gas 
charged  to  2/3  of  the  marked  test 
pressure. 

(4)  Acceptable  test  results.  Acceptable 
design  qualification  test  results  are  as 
prescribed  in  the  individual  cylinder 
specification. 

(i)  Production  tests  and  verifications. 
When  the  individual  specification 
requires  a  particular  production  test  to 
be  performed,  the  test  must  be 
conducted  on  the  finished  cylinder  as 
prescribed  in  this  paragraph  (i).  Unless 
otherwise  noted  in  this  section, 
acceptable  test  results  are  prescribed  in 
the  in^vidual  cylinder  specification. 
Any  lot  not  meeting  acceptable  test 
results  must  be  rejected: 

(1)  Flattening  or  bend  test.  Flattening 
or  bend  tests  must  be  performed,  on  a 
representative  completed  cylinder 
selected  at  random  or,  if  authorized  by 
the  individual  specification  on  a  test 
ring,  after  heat  treatment.  Each  test  ring 
used  for  the  test  must  meet  the 
requirements  of  paragraph  (i)(7)  of  this 
section. 

(i)  During  the  flattening  test,  the 
cylinder  or  test  ring  must  be  flattened 
between  wedge-shaped  knife  edges  with 
the  longitudinal  axis  of  the  cylinder  at 
approximately  90  degrees  to  the  knife 
edges.  For  steel  and  nickel  cylinders, 
the  knife  edges  must  have  a  60  degree 
included  angle  and  be  rounded  to  a  13 
mm  (1/2  inch)  radius.  For  aluminum 
cylinders,  see  §  178.72(i)(4). 

(ii)  A  bend  test  in  accordance  with 
ASTM  E  290  may  be  substituted  for  the 
flattening  test.  Two  test  pieces  cut  fivm 
a  sidewall  ring  or  rings  shall  be  tested. 
The  width  shall  be  the  greater  of  25  mm 
(1  inch)  or  four  times  the  thickness  of 
the  test  specimen.  A  load  shall  be 
applied  to  the  inside  surface  of  the  test 
piece  by  a  mandrel  at  the  mid-length 
until  the  interior  edges  are  no  further 
apart  than  the  mandrel  diameter.  For 
steel  cylinders  the  mandrel  shall  not  be 


greater  than  four  times  the  actual  wall 
thickness. 

(iii)  For  a  cylinder  with  a  water 
capacity  of  454  kg  (1,000  pounds)  or 
less,  the  flattening  or  bend  test  must  be 
performed  on  a  cylinder  selected  from 
each  lot. 

(iv)  For  a  cylinder  with  a  water 
capacity  exceeding  454  kg  (1,000 
pounds),  the  flattening  or  bend  test  must 
be  performed  on  a  cylinder  or  on  a  test 
ring  out  of  each  lot  when  cylinders  are 
heat  treated  in  a  batch  fiimaoe,  or  from 
one  cylinder  or  test  ring  out  of  each  four 
hours  or  less  of  production  when  the 
cylinders  are  heat  treated  in  a 
continuous  furnace. 

(v)  A  retest  using  one  additional  set  of 
specimens  is  authorized  if  a  test  was 
considered  improper  due  to  the 
presence  of  a  fault  in  the  equipment  or 
specimen  preparation.  Retest  specimens 
must  be  taken  from  this  same  cylinder 
if  space  permits  or  &t>m  another 
randomly  selected  cylinder  in  the  same 
lot. 

(2)  Grain  size.  For  cylinders  made 
from  nickel,  preparation  and 
examination  of  the  specimen  and  grain 
size  calculation  must  be  as  prescribed  in 
ASTM  E  112. 

(3)  Hardness  test.  Apparatus  and 
procedures  must  be  in  conformance 
with  ASTM  E  18  for  Rockwell  C  scale 
(HRC)  hardness  number  or  ASTM  E  10 
for  Brinell  hardness  number  (HBS). 

(4)  Impact  test.  The  impact  test  must 
be  performed  on  specimens  taken  from 
the  cylinder  or.  if  authorized  by  the 
individual  specification,  from  a  test 
ring,  after  heat  treatment.  Each  test  ring 
used  for  the  test  must  meet  the 
requirements  of  paragraph  (i)(7)  of  this 
section.  Impact  specimens  must  be 
prepared  and  tested  in  accordance  with 
ASTM  E  23  and  the  specific 
requirements  in  the  individual 
specification.  A  cylinder  or  a  test  ring 
need  represent  only  one  of  the  heats  in 
the  lot,  provided  the  other  heats  in  the 
lot  were  heat  treated  under  the  same 
conditions  and  have  previously  been 
tested  and  have  passed  the  tests. 

(i)  For  a  cylinder  with  a  water 
capacity  of  454  kg  (1,000  pounds)  or 
less,  the  specimens  must  be  taken  from 
one  cylinder  or  test  ring  out  of  each  lot. 

(ii)  For  a  cylinder  wiUi  a  water 
capacity  exceeding  454  kg  (1.000 
pounds),  the  specimens  must  be  taken 
from  one  cyUnder  or  test  ring  out  of 
each  batch  when  cylinders  are  heat 
treated  in  a  batch  furnace,  or  from  one 
cylinder  or  test  ring  out  of  each  4  hours 
or  less  of  production  when  cylinders  are 
heat  treated  in  a  continuous  furnace. 

(5)  Leakage  test.  Spun  cylinders  must 
be  tested  for  leakage  by  subjecting  the 
inside  of  the  finished  bottom  to  a 
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pressure  of  not  less  than  V2  of  the 
cylinder's  mari^ed  test  pressure.  The 
bottom  must  be  clean  and  free  frtim  all 
moisture.  Pressure  must  be  applied, 
using  dry  gas.  over  an  area  of  at  least  six 
percent  of  the  total  area  of  the  bottom 
but  not  less  than  19  mm  (%  inch)  in 
diameter  including  the  closure.  The 
required  pressure  must  be  applied  for  at 
least  one  minute,  during  which  time  the 
outside  of  the  bottom  under  test  must  be 
covered  with  water  or  other  suitable 
leak  detecting  fluid  and  closely 
examined  for  indication  of  leakage.  The 
leakage  test  must  be  performed  prior  to 
the  closing  of  the  cylinder.  The  cylinder 
may  not  show  any  evidence  of  leakage. 

(6)  Magnetic  particle  and  liquid 
penetrant  examinations.  The  apparatus 
and  procedtires  for  the  magnetic  particle 
examination,  wet  or  dry  method,  must 
conform  to  ASTM  E  709.  The  apparatus 
and  procedures  for  the  liquid  penetrant 
inspection  must  conform  to  ASTM  E 
165. 

(7)  Mechanical  tests.  Unless  otherwise 
specified  in  the  individual  cylinder 
specification,  a  mechanical  test  must  be 
performed  on  S  minimum  of  two 
specimens  taken  at  least  160  degrees 
apart  from  a  representative  completed 
cylinder  which  is  selected  at  random 
after  pressure  testing  and  heat 
treatment.  For  cylinders  more  than  2 
meters  (6.5  feet)  long,  the  mechanical 
test  may  be  performed  on  a  test  ring 
which  has  been  heat  treated  with  the 
completed  cylinders.  The  test  ring  must 
be  at  least  61  cm  (24  inches)  long  and 
must  have  its  ends  covered  during  heat 
treatment  so  as  to  simulate  the  heat 
treatment  process  of  the  finished 
cylinder  it  represents.  Each  test  ring 
used  for  the  test  must  be  of  the  same 
specification  material,  diameter  and 
thickness  as  the  finished  cylinder  it 
represents.  A  test  cyUnder  or  test  ring 
nrad  represent  only  one  of  the  heats  in 
the  lot  provided  the  other  heats  in  the 
lot  have  previously  been  tested  and 
have  passed  the  tests. 

(i)  Specimens  must  conform  to  the 
following: 

(A)  The  long  axis  of  the  specimen 
must  be  parallel  to  the  longitudinal  axis 
of  the  cylinder. 

(B)  The  tensile  specimen  reduced 
section  may  not  be  flattened.  However, 
the  grip  ends  may  be  flattened  to  within 
25  mm  (1  inch)  of  each  end  of  the 
reduced  section. 

(C)  Temperatures  generated  during 
the  preparation  of  a  specimen  may  not 
exceed  204  *€  (400  'F)  for  steel  or 
nickel,  or  121  *C  (250  *F)  for  aluminum. 

(ii)  The  tensile  strength,  yield 
strength,  and  elongation  of  the  material 
must  be  determined  as  follows:  . 


(A)  The  yield  strength  in  tension  must 
be  the  stress  corresponding  to  a 
permanent  strain  of  0.2  percent  of  the 
gauge  length. 

(B)  For  steel  and  nickel,  the  yield 
strength  must  be  determined  by  the 
"offset"  method  or  the  extension  under- 
load method  described  in  ASTM  E  8. 
For  aluminum  material,  the  yield 
strength  must  be  determined  by  the 
"offset"  method  or  the  extension  under 
load  method  as  described  in  ASTM  B 
557. 

(C)  The  cross-head  speed  of  the 
testing  machine  may  not  exceed  3  mm 
(Vs  inch)  per  minute  during  the 
determination  of  yield  strength, 
however,  any  test  speed  may  he  used 
until  one-quarter  of  the  specified  tensile 
strength  is  reached. 

(D)  The  specimens  must  be  taken  from 
one  cylinder  selected  fit>m  each  lot. 

(E)  When  the  length  of  the  cylinder 
does  not  permit  securing  straight 
specimens,  then  specimens  may  be 
taken  in  any  location  or  direction  and 
may  be  straightened  or  flattened  cold, 
by  pressure  cmly,  not  by  blows.  The 
inspector's  report  must  indicate  that  the 
specimens  were  taken  and  prepared  in 
this  maimer. 

(F)  The  si2»  of  the  specimen  must  be 
one  of  the  following — 

(1)  gauge  length  of  50  mm  (2  inches) 
and  a  moyj""""  width  of  38  mm  (1.5 
inches); 

(2)  gauge  length  of  200  mm  (8  inches) 
and  a  fnAvimnin  width  of  38  mm  (1.5 
inches);  or 

(3)  gauge  length  of  at  least  24  times 
specimen  actual  thickness  and  a 
maximum  width  of  6  times  actual 
thickness,  provided  that  the  cylinder 
wall  is  not  over  4.7  mm  (Vie  inch)  thick. 

(G)  For  a  cylinder  with  a  water 
capacity  exceeding  454  kg  (1,000 
pounds): 

(1)  The  specimens  must  be  taken  from 
one  cylinder  or  test  ring  out  of  each 
batch  when  cylinders  are  heat  treated  in 
a  batch  fumace  or  frt>m  one  cylinder  or 
test  ring  out  of  each  4  hours  or  less  of 
production  when  cylinders  are  heat 
treated  in  a  continuous  fumace. 

[2]  The  size  of  the  specimen  must  be 
as  prescribed  in  the  individual 
specification. 

(iii)  A  retest  using  one  additional  set 
of  specimens  is  authorized  if  a  test  was 
considered  improper  due  to  a  fault  in 
the  equipment  or  specimen  preparation. 
Retest  specimens  must  be  from  the  same 
cylinder  if  space  permits,  or  from 
another  randomly  selected  cylinder 
from  the  same  lot. 

(8)  Mechanical  tests  of  welds,  (i) 
Tensile  test:  Specimens  must  be 
prepared  in  accordance  with  and  meet 
"  the  requirements  of  CXIA  Pamphlet  G-3. 


Should  any  specimen  from  the  first  test 
fail  to  meet  the  requirements,  a  second 
test  may  be  performed  taken  from  three 
additional  cylinders  selected  at  random 
&t>m  the  same  lot.  If  either  of  the 
additional  specimens  fails  to  meet  the 
requirements  of  CXJA  Pamphlet  C-3,  the 
entire  lot  must  be  rejected. 

(ii)  Guided  bend  test:  Specimens  must 
be  prepared  in  accordance  with  and 
meet  the  requirements  of  CGA  Pamphlet 
C-3. 

(iii)  Alternate  guided-bend  test:  This 
test  may  be  used  as  an  alternative  to  the 
guided  bend  test  specified  in  paragraph 
(i)(8)(ii)  of  this  section  and  must  be 
performed  in  accordance  with  CGA 
Pamphlet  C-3.  The  specimen  shall  be 
bent  until  the  elongation  at  the  outer 
surface,  adjacent  to  the  root  of  the  weld, 
between  the  lightly  scribed  gauge 
lines— "a"  to  "b".  shall  be  at  least  20 
percent,  except  that  this  percentage  may 
be  reduced  for  steels  having  a  tensile 
strength  in  excess  of  340  MPa  (50.000 
psi).  as  provided  in  Uble  4  of  §  1 78.81. 

(9)  Production  burst  test.  When 
required  by  a  particular  specification, 
must  be  performed  on  at  least  one 
cylinder  frt>m  each  lot.  A  cylindo'  used 
in  the  cycle  test  may  be  used  for  the 
production  biu^  test.  If  a  cylinder  fails 
the  production  burst  test,  a  tecaad 
sample  of  three  cylinders  from  the  same 
lot  must  be  selected  by  the  independent 
inspector.  If  any  of  these  tested 
cylinders  fail,  the  lot  must  be  rejected. 

(10)  Proof  pressure  test.  The  pressure 
for  the  proof  pressure  test  must  be  at 
least  equal  to  the  mariced  test  pressure 
and  must  be  maintained  for  at  least  ten 
seconds,  and  sufficiently  longer,  as 
necessary,  to  assure  thoe  is  no  leakage 
and  no  drop  in  pressure.  Tlie  cyliiido' 
may  show  no  evidence  of  leak^  or 

distortion. 

(11)  Radiographic  examination. 
Radiographic  examination  of  cylinders 
must  conform  to  the  tedmiques  and 
acceptability  criteria  set  forth  in  OGA     - 
Pamphlet  C-3.  When  fluoroscopic 
examination  is  used,  permanent  film 
records  need  not  be  retained. 

(12)  Ultrasonic  examination.  The 
ultrasonic  examination  must  be 
performed  on  the  cylindrical  section  of 
the  completed  cylinder  after  it  has 
passed  the  volumetric  expansion  test. 
Testing  must  be  in  accordance  with 
Appendix  B  of  this  subpart. 

(13)  Volumetric  expansion  test.  After 
heat  treatment,  each  cylinder  must  be 
subjected  to  an  intemal  pressure  at  least 
equal  to  the  marked  test  pressure.  The 
water  jacket  method  must  be  performed 
in  accordance  with  paragraph  4  and 
Appendices  A  and  B  of  OGA  Pamphlet 
C-1.  An  alternative  test  procedure,  such 
as  direct  expansion,  may  be  used  when 
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approved  in  writing  by  the  Associate 
Administrator.  If  the  required  test 

firessure  can  not  be  maintained  due  to 
ailure  of  test  apparatus,  the  cylinder 
must  be  rejected  or  the  test  must  be 
repeated  at  a  pressure  increased  by  10 
{wrcent  of  the  test  pressure  or  7  bar  (100 
psi)  whichever  is  lower.  Only  two 
retests  are  authorized.  The  permanent 
expansion  measured  at  zero  gauge 
pressure  may  not  exceed  10  percent  of 
the  total  measured  expansion  at  test 
pressule. 

(j)  Rejected  cylinders.  When  a  lot  of 
cylinders  is  rejected,  and  reheat 
treatment  may  correct  the  cause  of 
rejection,  the  lot  may  be  reheat  treated 
and  retested  as  if  it  were  a  new  lot. 

(1)  Volumetric  expansion  test:  Reheat 
treatment  of  rejected  cylinders  that 
failed  due  to  excessive  permanent 
expansion  is  authorized. 

(2)  Magnetic  particle,  liquid  penetrant 
and  ultrasonic  examinations:  Any 
cylinder  rejected  because  of  cracks  may 
not  be  requalified. 

(k)  Marking.  Required  markings  on 
4he  cylinder  must  bis  in  accordance  with 
the  following: 

(1)  Each  cylinder  must  be  legibly  and 
permanently  marked  by  stamping  on  the 
shoulder,  top  head  or  neck.  The  depth 
of  marking  must  ensure  that  the  wall 
thickness  measured  from  the  root  of  the 
stamping  to  the  interior  surface  is  equal 


to  or  greater  than  the  prescribed 
minimum  wall  thickness. 

(2)  For  a  DOT-4M  specification 
cylinder  the  required  markings  must  be 
stamped  plainly  and  permanently  on 
the  shoulders,  top  head,  neck,  valve 
boss,  valve  protection  sleeve,  collar,  or 
similar  part  permanently  attached  to  the 
top  of  the  cylinder.  For  cylinders  that  do 
not  exceed  11.3  kg  (25  pounds)  water 
capacity,  the  marking  may  be  on  the 
footring  permanently  attached  to  the 
cylinder. 

(3)  The  required  markings  specified  in 
this  paragraph  (k)  (3)  must  be  stamped 
on  the  cylinder  in  the  sequence  shown 
in  items  1  through  12,  with  no 
additional  information  interspersed,  as 
illustrated  in  the  following  example: 

DOT-3M/USA/M1234/SN123456/UT/ 
200BAR/IA01/98-09/250/S.8/SS/56.S 

Where: 

1.  DOT  3M  =  IXrr  specification  number. 

2.  USA  =  country  oi  manufacture. 

3.  M1234  =  symbol  of  manufacturer 

assigned  by  the  Associate 
Administrator. 

4.  SNl  23456  =  manufacturer's  serial 

number. 

5.  UT  s  stamp  for  non-destructive 

ultrasonic  examination,  if 
applicable. 

6.  200BAR  =  test  pressure  (bar). 

7.  lAOl  s  Independent  Inspection  mark. 


8.  98-09  =  date  of  test  (year  and  month). 

9.  250  =  water  capacity  (liters). 

10.  5.8  =  minimum  guaranteed  wall 

thickness  (millimeters). 

11.  SS.  =  identification  of  alloy 

(SS:stainless  steel,  NI:Nickel,  AL: 
Aluminum  CS:  Carbon  Steel). 

12.  56.5  =  tare  weight  (kilograms). 

(4)  Required  markings  must  be  at  least 
6  mm  (0.250  inch)  high,  except  that 
cylinders  having  an  inside  diameter  less 
than  102  mm  (4  inches)  may  have 
markings  that  are  at  least  3  mm  (0.116 
inch)  high. 

(5)  Stamping  on  the  side  wall  is 
prohibited. 

(6)  No  other  markings  may  conflict 
with  the  required  markings. 

(7)  Other  variations  in  stamping 
required  marks  is  authorized  enly  when 
necessitated  by  lack  of  space  or  as 
approved  in  writing  by  the  Associate 
Administrator. 

(1)  Coatings.  Coatings  on  a  cylinder's 
exterior  or  interior  walls  are  authorized, 
except  that  the  coating  must  not  cause 
markings  to  be  illegible,  Obscuie  defects, 
or  allow  moisture  to  be  trapped  between 
the  cylinder  wall  and  the  coating.  Any 
coating  that  may  prevent  adequate 
visual  inspection  or  ultrasonic 
examination  is  prohibited. 


Figure  1  to  §178.69 
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55.  Section  178.70  would  be  added  to 
Subpart  C  to  read  as  follows: 

f  17a.70    Qeneral  requlrwnents  for  DOT  3 
■eriee  metrio-mailiad  aaamlaae  qflliKtort. 

(a)  DOT  specirications  3M  (§  178.71). 
3ALM  (§178.72).  and  3FM  (§  178.73) 
cylinders  must  meet  the  requirements 
contained  in  this  section,  §  178.69.  and 
the  requirements  of  the  applicable 
individual  specification  contained  in 
§8178.71  through  178.73. 

(b)  Lot  size.  In  no  case  may  a  lot 
exceed  200  cylinders,  but  any  cylinder 
processed  for  use  in  the  required 
destructive  testing  need  not  be  coimted 
as  being  one  of  the  200. 

(c)  Authorized  material  and 
identification  of  material.  All  tubing, 
billet,  sheet,  plate  or  cast  stock  must  be 
in  conformance  with  one  of  the 
specifications  in  Table  1  or  2  of 
Appendix  A  of  this  subpart.  The 
inspector  may  requir^e  check  analysis 
to  establish  the  heat  or  cast  analysis 
when  necessary  to  meet  the 
requirements  of  §  178.69(c)(2).  The 
material  may  not  be  used  if  the  results 
of  such  analysis  indicates 
nonconformance  %vith  the  requirements 
of  the  material  specification. 

(d)  Manufacture.  (1)  Each  cylinder 
must  be  of  seamless  construction  with 
integrally  formed  heads  and  bottoms. 

(2)  The  manufacturing  process  must 
be  capable  of  producing  a  cylinder  that 
is  free  from  defects  likely  to  weaken  the 
finished  cylinder.  For  a  cylinder  with  a 
water  capacity  of  more  than  454  kg 
(1000  pounds),  permanent  closures 
formed  by  spiiming  are  prohibited  and 
integral  heads  must  be  concave  to 
pressure. 

(3)  Dirt  and  scale  must  be  removed  to 
permit  proper  inspection.  Each  cylinder 
must  have  a  smooth  and  uniform  finish. 
Fissures,  laps,  tears,  or  other  defects  that 
are  likely  to  weaken  the  finished 
cylinder  are  not  acceptable.  The 
thickness  of  the  treated  areas  must  be 
measured  and  may  not  be  less  than  the 
prescribed  minimum  sidewall 
thickness.  Machining  or  other  treatment 
of  the  cylinder  to  eliminate  defects  must 
be  completed  before  heat  treatment  and 
volumetric  expansion  testing. 

(4)  Head  ana  bottom  configurations 
must  be  as  follows: 

(i)  Bottoms  of  bumped-back  cylinders 
must  have  a  minimum  thickness  of  not 
less  than  two  times  the  prescribed 
minimum  sidewall  thickness.  Such 
bottom  thickness  must  be  measured 
within  an  area  bounded  by  a  line 
representing  the  points  of  contact 
between  the  cylinder  and  the  floor  when 
the  cylinder  is  in  a  vertical  position. 

(ii)  For  heads  and  bottoms  concave  to 
pressure,  the  inside  shape  must  be 


hemispherical,  ellipsoidal,  or 
torispherical  with  a  major  to  minor  axis 
not  exceeding  2  to  1,  or  a  dished  shape 
falling  within  these  limits.  Such  heads 
and  bottoms  must  be  at  least  the 
prescribed  minimum  wall  thickness  of 
the  cylindrical  shell,  except  as  follows: 

(A)  The  thickness  at  the  point  of 
closure  of  spun  cylinders  must  be  at 
least  2  times  the  prescribed  minimum 
sidewall  thickness. 

(B)  The  thickness  of  the 
hemispherical  bottoms  on  cylinders 
formed  bom  sheet  or  plate  must  be  at 
least  90  percent  of  the  prescribed 
minimum  sidewall  thickness. 

(5)  Welding  or  brazing  for  any 
purpose  is  prohibited  on  cylinders 
manufactured  in  accordance  with  this 
section. 

(6)  Plugged  cylinders  are  not 
authorized. 

(e)  Wall  thickness.  The  following 
requirements  apply: 

(1 )  The  minimum  wall  thickness  for  a 
cylinder  must  be  the  greater  of  the 
thickness  as  determined  by  this 
paragraph  (e),  or  as  required  by  the 
individual  specification. 

(2)  For  the  minimum  wall  thickness 
calculations,  the  following  formula  must 
be  used: 

S  =  [P(1.3D2+0.4d2)l/(D2-da) 

Where: 

S  =  Wall  stress  in  Mpa  (psi). 

P  =  Minimum  test  pressure  in  bar  (psi), 
as  prescribed  for  the  volumetric 
expansion  test,  but  not  less  than  31 
bar  (450  psi). 

D  =  Outside  diameter  in  mm  (inches). 

d  =  Inside  diameter  in  mm  (inches). 

(3)  A  steel  cylinder  longer  than  2 
meters  (6.5  feet)  must  meet  the 
following  additional  requirements  if  the 
cylinder  is  horizontally  supported  at  its 
two  ends.  The  load  cf  the  cylinder 
consists  of  the  weight  per  unit  length,  in 
newtons  per  millimeter,  of  the 
cylindrical  portion  filled  with  water  and 
pressurized  to  the  prescribed  minimum 
test  pressure.  The  wall  thickness  must 
be  increased  when  necessary  to  meet  the 
following  requirements: 

(i)  The  sum  of  2  times  the  maximum 
tensile  stress  at  the  mid-point  of  the 
unsupported  length,  due  to  bending  (see 
paragraph  (e)(3)(ii)  of  this  section),  plus 
the  maximum  longitudinal  stress  in  the 
same  area,  due  to  the  hydrostatic 
pressure  (see  paragraph  (e)(3)(iii)  of  this 
section),  may  not  exceed  80  percent  of 
the  minimum  yield  strength  of  the  steel 
as  determined  by  the  mechanical  tests 
prescribed  in  §  178.69(i)(7)  and  the 
applicable  individual  specification. 

(ii)  The  following  formula  must  be 
used  to  calculate  the  maximum  tensile 
stress  due  to  bending — 


S»MC/I 

Where: 

S  =  tensile  stress  in  MPa. 

M  ~  bending  moment  in  newton-mm  = 

.125WP. 
Oradius  (D/2)  of  cylinder  in  mm. 
I=Moment  of  inertia=.04909  (I>»-d*)  in 

mm*. 
W=weight  in  newtons  per  mm  of 

cylinder  length  full  of  water. 
l=length  of  cylinder  in  mm. 
D=outside  diameter  in  nun. 
d=inside  diameter  in  mm. 

(iii)  The  following  formula  must  be 
used  to  calculate  the  maximum 
longitudinal  tensile  stress  due  to 
volumetric  expansion  test  pressure — 
S(MPa)=lA,P/10A2l 
Where: 

S=tensile  strength  in  MPa. 
A|=intemal  area  in  cross  section  of  the 

cylinder  in  nun^. 
A2=area  of  metal  in  cross  section  of  the 

cylinder  in  mmj. 
P=volumetric  expansion  test  pressure  in 

bar. 

(f)  Openings.  Openings  are  not 
permitted  on  the  side  wall  and  must  be 
centered  on  the  heads.  Openings  may 
not  exceed  the  smaller  of  one-half  of  the 
cylinder's  outside  diameter  or  200  mm 
(8  inches).  All  openings  must  be  circular 
and  threaded. 

(g)  Heat  treatment.  After  forming, 
cylinders  must  be  uniformly  and 
properly  heat  treated  under  similar 
conditions  of  time,  temperature,  cooling 
rate  and  atmosphere  prior  to  all  tests. 
The  furnace  temperatiue  must  be 
controlled  to  assiue  a  uniform  process 
and  have  sufficient  instrumentation  to 
control  performance. 

56.  Section  178.71  would  be  added  to 
Subpart  C  to  read  as  follows: 


f  178.71    Speemeaaon  3M:  I 

nicfcgl  and  stainless  stssi  mstrtomaflted 

cyNndsrs. 

(a)  General  requirements  and  test 
pressure.  Each  DOT  specification  3M 
cylinder  must  meet  the  general 
requirements  contained  in  §§178.69 
and  178.70  and  the  specific 
requirements  contained  in  this  section. 
The  design  test  pressure  must  be  no  less 
than  15  bar  (218  psi). 

(b)  Duties  of  the  inspector.  In  addition 
to  the  duties  prescribed  in  §  178.69(e), 
an  inspector  must  verify  that  the  grain 
size  in  a  3M  cylinder  manufactured 
from  nickel  is  in  accordance  with 
paragraph  (h)(6)  of  this  section. 

(c)  Authorized  materials  and 
identification  of  materials.  Materials 
must  be  in  accordance  with  the 
following: 

(1)  All  tubing,  billet,  sheet,  plate  or 
cast  stock  must  be  in  conformance  with 
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Grade  A.  C.  or  D  material  specified  in 
Table  1  of  Appendix  A  of  this  subpart. 

(i)  Grade  A  material  is  authorized  for 
steel  cylinders. 

(ii)  Grade  C  material  is  authorized  for 
stainless  steel  cylinders. 

(iii)  Grade  D  material  is  authorized  for 
nickel  cylinders. 

(d)  Manufacture.  Spim  closures  for 
nickel  cylinders  are  prohibited. 

(e)  Wall  thickness.  (1)  For  cylinders 
with  a  test  pressure  less  than  93  bar 
(1350  psi).  the  minimum  wall  must  be 
such  that  the  wall  stress  at  the 
prescribed  minimum  test  pressure  does 
not  exceed  165  MPa  (24.000  psi)  for 
cylinders  made  bam  Grade  A  or  C 
material  and  in  no  case  may  the  wall 
thickness  be  less  than  2mm  (.078  inch). 

(2)  For  cylinders  with  a  test  pressure 
of  93  bar  (1350  psi)  or  more,  the 
minimum  wall  must  be  such  that  the 
wall  stress  at  the  prescribed  minimum 
test  pressure  does  not  exceed  the 
following: 

(i)  380  MPa  (55.000  psi)  for  cylinders 
made  fit>m  Grade  A  material; 

(ii)  235  MPa  (34,000  psi)  for  cylinders 
made  frtim  Grade  C  material. 

(3)  For  cylinders  made  from  Grade  D 
material,  the  minimum  wall  must  be 
such  that  the  wall  stress  at  the 
prescribed  minimum  test  pressure  does 
not  exceed  100  MPa  (15.000  psi).  or  50 
percent  of  the  minimum  tensile  strength 
as  determined  by  the  mechanical 
properties  tests  prescribed  in 
§178.69(i)(7). 

(f)  Heat  treatment.  A  cylinder  made 
from: 

(1)  Grade  A  material  must  be  heat 
treated  by  normalizing  at  a  metal 
temperature  most  suitable  for  the 
material,  and  air  cooled.  Liquid 
quenching  is  not  authorized. 
Intermediate  manganese  steel  may  be 
given  a  quench  and  temper  heat 
treatment. 

(2)  Grade  C  material  does  not  require 
heat  treatment 

(3)  Grade  D  material  does  not  require 
heat  treatment.  If  the  cylinder  is  heat 
treated,  the  furnace  atmosphere  during 
heat  treatment  must  be  sulfur-free  and 
neutral  or  reducing. 

(g)  Desiffi  qualification  tests.  The 
following  design  qualification  tests 
described  in  §  178.69  apply: 

(1)  Cycle  test.  Cylinders  represmtative 
of  the  design  must  withstand,  without 
distortion  or  failure,  at  least  10.000 
pressurizations. 

(2)  Burst  test.  Representative 
cylindera  of  each  design  must  meet  the 
foUownng — 

(i)  For  nickel  cylinders  the  test 
cylinders  must  withstand  at  least  2 
times  test  pressure. 


(ii)  For  steel  cylindera  the  test 
cylinders  must  withstand  at  least  1.6 
times  test  pressure. 

(h)  Production  tests  and  verification. 
The  following  examinations  and  tests 
apply.  Unless  otherwise  noted  in  this 
section,  acceptable  results  are 
prescribed  in  §  178.69. 

(1)  Voliunetric  e^qpansion  test. 

(2)  Leakage  test  for  spun  cylinder. 

(3)  Ultrasonic  examination  in 
a(xx>rdance  with  ASTM  E  213  for 
measurement  of  sidewall  defects:  Any 
cylinder  having  a  discontinuity  greater 
than  two  times  in  length  and  10  percent 
in  depth  of  the  designed  minimum  wall 
thickness  or  any  discontinuity  greater 
than  15%  of  the  minimmn  dfsigned 
wall  thickness  in  depth  must  be 
re)ected. 

(4)  Mechanical  test:  The  jrield  strength 
may  not  exceed  73  percent  of  the  tensile 
strength  for  steel  cylinders,  or  50 
percent  of  the  tensile  strength  for  nickel 
cylinders.  Elongation  must  be  at  least  20 
percent  for  a  50mm  (2-inch)  gauge 
length  specimen  or  at  least  10  percent 
in  other  cases.  In  this  instance,  a 
flattening  test  or  bend  test  is  required. 

If  elongation  is  at  least  40  percent  for 
the  50mm  (2-inch)  gauge  length 
specimen,  or  at  least  20  percent  in  other 
cases,  a  flattening  test  or  bend  test  is  not 
reauired. 

(5)  Flattening  or  bend  test:  Steel 
cylindera  must  withstand  flattening  to 
six  times  wall  thickness  without 
cracking;  nickel  cylinders  must 
withstand  flattening  to  four  times  wall 
thickness  without  cracking.  Bend  test 
specimens  must  be  free  of  cracking 
when  deformed  around  a  mandrel  not 
greater  in  diameter  than  4  times  the  wall 
thickness  for  steel  or  2  times  the  wall 
thickness  for  nickel. 

(6)  Grain  size  verification:  For  nickel 
cylindors.  a  specimen  must  be  taken 
from  the  sidewall  of  a  representative 
cylinder  from  each  lot.  "Hie  diameter  of 
the  average  grain  cross  section  may  not 
exceed  0.065  mm  (0.0026  inch).  The 
corresponding  ASTM  micro-grain  size 
number  is  5.0.  Whm  the  grain  size  in 
the  test  cylinder  exceeds  this  limit,  the 
lot  must  be  rejected. 

(7)  Magnetic  particle  or  liquid 
penetrant  examination:  Magnetic 
particle  or  liquid  penetrant  inspecticm 
must  be  performed  on  each  cylinder 
constructed  of  intomediate  manganese 
steel  after  heat  treatm«it  to  determine 
the  presence  of  quenching  cracks. 
Cracked  cylinders  must  be  rejected. 

(i)  Rejected  cylinders.  Nickel 
cylindera.  rejected  for  unacceptable 
grain  size,  may  be  reheat  treated. 
Thereafter,  the  reheat  treated  cylindera 
must  pass  all  prescribed  tests  including 
verification  of  acceptable  grain  size. 


57.  Sectitm  178.72  would  be  added  to 
Subpart  C  to  read  as  follows: 

I17S.72 

UHMNM 

(a)  General  requirements.  Each  DOT 
Specification  3ALM  seamless  aluminum 
cylinder  must  meet  the  general 
requirements  contained  in  §§  178.69. 
178.70  and  the  specific  lequiranmts 
contained  in  this  section. 

(b)  Capacity.  The  water  capacity  may 
not  exceed  454  kg  (1 .000  pounds). 

(c)  Duties  of  the  inspector.  In  addition 
to  the  duties  prescribed  in  §  178.69(e). 
the  inspector  must  verify  oompUanoe 
with  the  provisions  in  paragraph  (d)  of 
this  section,  either  by  inspection  or  by 
obtaining  the  material  manufactruer's 
certificate  of  inspection. 

(d)  Authorized  material  and 
identification  of  materials.  Only  the 
aluminum  alloy  specified  in  Table  2  of 
Appendix  A  to  this  subpart  is 
authorized.  Material  must  be  identified 
with  the  heat  or  cast  code  by  a  suitaUe 
method  that  will  identify  the  alloy.  Cast 
stock  must  have  uniform  isotropic  grain 
structiue  not  to  exceed  500  microns 
maximum. 

(e)  Manufacture.  Only  the  extrusion 
process  is  authorized.  Closures  formed 
by  spinning  are  prohibited.  The  cylinder 
bottom  must  be  concave  to  pressure. 
The  thickness  of  the  cylinder  base  may 
not  be  less  than  the  side  wall  thickness. 
The  bottom  of  the  cylinder  must  have  an 
inside  shape  that  is  torispherical. 
hemispherical  or  eUipsoidal.  where  the 
dish  radius  is  no  greater  than  1 .2  times 
the  inside  diameter  of  the  shell.  The 
knuckle  radius  may  not  be  less  than  12 
percent  of  the  inside  diameter  of  the 
shell.  The  interior  base  contour  may 
deviate  from  the  true  torispherical. 
hemispherical  or  elUpsoidal 
configuration,  provided  that — 

(1)  Any  area  of  deviation  is 
accompanied  by  an  increase  in  base 
thickness: 

(2)  All  radii  of  merging  surfaces  are 
equal  to  or  greater  than  Uie  knuckle 
radius;  and 

(3)  Each  design  has  been  qualified  by 
successfully  passing  the  cycling  and 
burst  tests  specified  in  paragraph  (h)  of 
this  section. 

(f)  Wall  thickness.  The  minimum  wall 
thiflmagg  must  be  such  that  the  wall 
stress  at  the  prescribed  minimum  test 
pressure  does  not  exceed  80  percent  of 
the  fnininnim  yield  Strength  nor  67 
perorat  of  the  wiinimiiin  tensile  strength 
of  the  cylinder  material  as  determined 
by  the  mechanical  properties  tests 
prescribed  in  §  178.69(i)(7),  but  in  no 
case  may  the  minimum  wall  thickness 
be  less  than  4mm  (0.156  inch). 
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(a)  Heat  tnatawnt.  Ptiot  to  any  test, 
oarti  cylinder  must  be  subjected  to  a 
solutioo  heat  treatment  and  aging 
traatment  q>propriate  for  the  type  of 
aluminum  uaed. 

(h)  D99ign  qualification  tests.  The 
folkiwins  dedgn  qualification  tests 
described  in  $  178.69  apply: 

(1)  Cvck  tuL  Cylinders  representative 
of  tbs  design  must  withstand,  without 
distortion  or  faulure.  at  least  10,000 
pressurizations  to  the  prescribed 
minimum  test  pressure. 

(2)  Bunt  test  Cylinders  representative 
of  the  design,  must  have  a  minimum 
burst  of  1.6  times  test  pressurs. 

(i)  AtxfuctJon  tests  and  vmifications. 
The  foUowbig  examinations  and  tests 
apply.  Unless  otherwise  noted  in  this 
section,  acceptable  results  are 
prascribed  in  %  178.69. 

(1)  Volumetric  expansion  test. 

(2)  UhroBonic  examination.  The 
•xamination  must  be  performed  in 
acoofdance  «rith  ASTM  E  213  for 
measursoient  of  sidewall  deiscts.  Any 
cylinder  having  a  discontittuity  greater 
than  two  times  in  length  and  5  percent 
in  depth  of  the  design  minimum  wall 
♦h****—  must  be  reiected. 

(3)  Meciionicai  tests.  Kdechanical  tests 
must  be  perfumed  as  follows:  The  two 
tensile  specimens  must  be  one  of  the 
following:  Flat  specimen,  50  mm  (2- 
inch)  gauge  kngth:  Flat  qiacimen.  24t 
giii^  lei^[th  by  6t  width;  or  Round 
specimen.  4D  gauge  length  with 
diameter  "D".  When  the  cylinder 
sidewall  is  peatar  than  5  mm  (Vi*-inch). 
a  reteet  without  reheat  treatment  using 
this  "40"  specimen  is  authorized  if  the 
test  using  the  2-inch  specimen  bils  to 
meet  elongation  requirements.  The  4D 
specimen  must  meet  requiiements  of 
ASTM  E  8.  Tensile  strength  must  be  at 
Isast  280  Mpa  (38000  psi).  Yield 
strength  must  be  at  least  240  Mpa 
(35.000  psi).  Elongation  must  be  at  least 
14  pstosnt  far  50  mm  (2-inch)  gauge 
length  specimen,  at  leest  10  percent  for 
24tby  6t  specimen,  and  at  least  14 
peresnt  far  the  "4D"  specimen. 

(4)  Ftattaning  and  bend  lest.  A 
flettening  or  bnd  test  must  be 
performed  as  follows: 

(i)  The  flettening  test  must  be 
perfatmed  by  pledng  the  test  cylinder 
between  wedgs  shaped  knife  edges 
having  a  60  degiee  included  angle,  and 
rounded  in  ecoordanoe  with  the 
following  table.  The  longitudinal  axis  of 
the  cylinders  must  be  at  an  angle  of  90 
dagrses  to  the  knife  edges  during  the 
test.  The  test  cylinder  must  withstand 
flattening  to  9  times  wall  thickness 
without  cracking.  The  table  follows: 


Table.— Flattening  Test 


Cylnder  wal  Itiicknesses 
(incties) 


Undsr0.1S0.... 
0.15010  0.249. 
0.2S0  to  0.349 . 
0  J60  to  0.449  . 
0.450  to  0.549 . 
0.560  to  0.649 
0.660  to  0.749 


Roundsd 

fadhJB 

(Inches) 


0.500 
0.875 
1.500 
2.125 
2.750 
3.500 
4.125 


(ii)  An  ahemate  bend  test,  in 
accordance  with  ASTM  E  290  using  a 
mandrel  diameter  not  more  than  6  times 
the  wall  thickness,  is  authorized.  This 
test  may  be  used  to  qualify  a  lot  that  has 
felled  the  flattening  test.  Reheet 
treetment  is  not  required  for  this  test.  If 
used,  this  test  must  be  performed  on  2 
samples  from  one  cylinder  taken  at 
lanwun  out  of  each  production  lot.  Hie 
test  specimens  shall  remain  unoracked 
when  bent  inward  around  a  mandrel  in 
tlie  direction  of  curvature  of  the 
cylinder  wall,  until  the  interior  edges 
are  at  a  distance  apart  not  greeter  than 
the  diameter  of  the  mandrel. 

58.  Section  178.73  would  be  added  to 
Subpart  C  to  read  as  follows: 


1 178.73 


toroorani: 


The  construction  of  a  cnrlinder  to  this 
specification  also  meets  tiie  requirement 
of  draft  ISO  9800-2.  Transportation  of 
Seemless  Steel  Ges  Cylinders— Design 
Construction  and  Testing— Part  2: 
Quenched  and  Tempered  Steel  with 
Tensife  Strength  Greater  Than  or  Equal 
to  1100  MPa. 

(a)  General  nquirements  and 
definitions.  Each  Specification  DOT 
3FM  seamless  steel  cylinder  must  meet 
the  general  requirements  contained  in 
SS  178.69. 178.70  and  the  specific 
requirements  contained  in  this  section. 

(d)  Authorized  material  and 
identification  of  materials.  All  tubing, 
billet  or  cast  stock  must  conform  to 
Grade  B  or  Grade  E  material  specified  in 
Table  1  of  Appendix  A  of  this  subpart. 

(c)  Manufacture.  Closures  formed  by 
•pinning  are  prohibited. 

(d)  Wall  thickness.  The  minimum 
tvall  thickness  must  be  such  that  the 
wall  stress  at  the  prescribed  minimum 
test  pressure  does  not  exceed  the  lesser 
of  483  Mpa  (70.000  psi)  for  Grade  B 
material  or  624  MPs  (90.500  psi)  for 
Grade  E  material,  or  67  percent  of  the 
minimum  tensile  Strength  ss  determined 
from  the  mechanical  properties  tests 
prescribed  in  paragraph  178.69(i)(7).  but 
in  no  case  may  the  minimum  wall 
thickness  be  less  than  1.5  mm  (.058 
inch). 

(e)  Heat  treatment.  Each  cylinder 
must  be  suitably  quench  and  temper 


heet  treated  and  held  at  that 
temperature  for  a  suitable  period  of 
time.  Each  cylinder  must  then  be  air 
cooled  under  conditions  recommended 
for  the  steel,  llie  minimum  tempering 
temperature  of  the  metal  must  be  at  least 
570  "C  (1058  "F). 

(f)  Design  qualification  tests.  The 
following  design  qualification  tests 
described  in  §  178.69  apply: 

(1)  Cycle  test.  Cylinders  representative 
of  the  design  must  %«rithstand.  without 
distortion  or  feilure.  at  least  10.000 
pressurizations  to  the  prescribed 
minimum  test  pressure. 

(2)  Burst  test.  Cylinders  representative 
of  the  design,  must  have  a  minimum 
burst  of  1.6  times  the  marked  test 
pressure. 

(g)  Production  tests  and  verifications: 
The  following  examinations  and  tests 
apply.  Unless  otherwise  noted  in  this 
section,  acceptable  results  are 
prescribed  in  $  178.69. 

(1)  Volumetric  expansion  test. 

(2)  Ultrasonic  examination.  The 
examination  must  be  performed  in 
acctMrdance  with  ASTM  E  213  for  the 
measurement  of  side%irall  defects.  Any 
cylinder  having  a  discontinuity  greeter 
than  24  mm  (1  inch)  in  length  and  a 
depth  greeter  than  5  peroMit  of  the 
design  minimum  wfall  thickness  must  be 
rejected. 

(3)  Hardness  test  A  hardness  test 
must  be  performed  on  the  cylindrical 
section  of  each  cylinder  after  heet 
treatment.  The  tensife  strength 
equivafent  of  the  hardness  number 
obtained  from  the  test  may  not  be  more 
than  1,140  MPa  (166,000  psi).  The 
hardness  number  may  not  exceed  37 
HRC  or  344  HBS.  If  the  hardness 
number  is  exceeded,  then  the  lot  must 
be  rejected. 

(4)  Mechanical  tests,  (i)  Specimen  size 
must  be  gauge  length  50  mm  (2  inches) 
and  a  nn»«imiim  width  of  38  mm  (1.5 
inches).  For  cylinders  over  454  kg  (1,000 
pounds)  water  capacity,  specimens  may 
be  the  Standard  Round  Tension 
Specimen  as  specified  in  ASTM  A-370 
(0.357  inches  minimum  diameter). 

(ii)  Elongation  must  be  at  leest  16 
percent  for  the  50  mm  (2  inches)  gauge 
length  specimen.  Tensile  strength  may 
not  exceed  1,069  MPa  (155,000  psi).  For 
round  specimens,  the  minimum 
elongation  must  be  at  least  15  percent. 

(5r£mpact  tests,  (i)  Three  specimens 
must  be  impact  tested  per  lot.  Each 
specimen  must  be  taken  from  the 
sidewall  of  the  cylinder  or  test  ring.  The 
axis  of  the  specimen  must  be 
perpendicular  to  the  longitudinal  axis  of 
the  cylinder,  with  the  axis  of  the  notch 
in  the  "T-L"  orientation  as  illustrated  in 
figure  3  of  ASTM  E  399.  Each  specimen 
must  be  Charpy  V-Notch  type,  size  10 
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mm  (.40  inch)  X  5  mm  (.20  inch)  OT  4 
mm  (.16  indi). 

(ii)  For  cylinders  ovw  454  kg  (1.000 
pounds)  water  capacity,  the  axis  of  the 
specimen  must  be  peraUel  to  the 
longitudinal  axis  of  the  cylinder,  nvith 
the  asds  of  the  notch  in  the  "L-C* 
orientation  as  illustrated  in  figure  3  in 
ASTM  E  399.  Eadi  specimen  must  be 
Charpy  V-Notdi  type,  siae  10  mm  (.40 


inch)  X 10  mm  (.40  indi)  if  cylinder 
thickness  permits.  When  only  a  reduced 
size  specimen  can  be  obtained,  it  must 
be  die  largest  standard  size  obtainaMe 
but  not  smaller  than  10  mm  (.40 
inch)  x  5  mm  (.20  indi). 

(iii)  For  cylinders  constructed  of 
(^de  E  m^erial.  the  Charpy  V-Notch 
impact  properties  for  the  three 
specimens  must  be  tested  at  minus  50*C 


(mimis  60*F)t  or  colder,  and  the  values 
obtained  may  be  not  less  than  the  values 
shown  in  the  frilowing  table.  For 
cylinders  constructed  of  Grade  B 
material,  the  Charpy  V4<iatdi  impact 
properties  far  the  three  specimens  must 
be  tested  at  minus  50*C  (minus  60*F ). 
or  odder;  and  the  values  obtained  must 
not  be  less  than  the  values  shown  in  the 
following  table: 


Koeplvne 

MMmum  wslue  for  aooaptsnoe 

- 

Size  of  spedmsn 
(mm) 

'torSspedm 

lens 

tor  one  spsdran  only  of  tie  3 

(M» 

Otam*) 

speomsns 

(»*» 

(jtent*) 

GradsB 

I0.0xl0i)  ..-    . 

25 

42 

20 

34 

10^x7.5 

21 

48 

17 

30 

10.0x5,0  

17 

58 

14 

47 

GmdeE 

10i)xSi) 

15 

50 

12 

40 

iaox4.o 

12 

40 

9.5 

32 

59.  Section  178.81  would  be  added  to 
Subpart  C  to  reed  es  follows: 


f17l^ 


ferD0T4M; 


(a)  General.  DOT  spedficatim  4M 
cylinders  must  meet  the  requirements 
contained  in  this  section  and  §  178.69. 


(1)  The  design  test  pressure  far  DOT 
specification  4M  cylinders  must  be  less 
than  or  equal  to  140  bar  (2030  psi). 

(2)  [Reserved] 

(b)  Lot  size.  Fat  cylinders 
manufectured  under  the  provisions  of 
this  section,  in  no  caae  may  a  lot  size 
exceed  500. 


(c)  AuAorixed  materials  and 
identificatiitn  t^autaials.  For  an 
aluminum  cylinder  only  Aluminum 
Association  alloy  5154  is  euthoriaed. 
For  a  steel  cyhader.  stock  nniat  oonfarm 
to  a  material  listed  in  Tabfe  1  as  ftdlows: 
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(d)  Manufacture.  (1)  A  DOT-4M 
specification  cylinder  must  be 
manufactiired  only  by  a  process 
specifically  authorized  by  and  conform 
to  the  applicable  requirements  of  this 
section. 

(2)  The  manufacturing  process  must 
produce  cylinders  that  are  bee  of 
defects  which  are  likely  to  weaken  the 
finished  cylinder.  Heads  must  be 
seamless,  hemispherical  or  ellipsoidal 
in  shape  with  the  major  diameter  not 
more  than  two  times  the  minor 
diameter,  or  a  dished  shape  falling 
within  these  limits.  For  heads  concave 
to  pressure,  the  minimum  head 
thickness  may  not  be  less  than  90 
percent  of  the  required  thickness  of  the 
sidewall.  For  heads  convex  to  pressiue, 
the  minimum  thickness  must  be  not  less 
than  two  times  the  required  thickness  of 
the  sidewall.  The  bottom  thicknesses 
must  be  measured  within  an  area 
bounded  by  a  line  representing  the 
points  of  contact  between  the  cylinder 
and  floor  when  the  cylinder  is  in  a 
vertical  position.  For  cylinders  with  a 
wall  thickness  less  than  2.5  mm  (0.100 
inch),  the  ratio  of  tangential  length  to 
outside  diameter  may  not  exceed  4.0. 

(3)  Weldiiig  processes  and  machine 
operators  shall  meet  qualification 
standards  and  comply  with  operating 
procedures  specified  in  CGA  Pamphlet 
C-3. 

(i)  Circiunferential  seams  must  be  butt 
welded  with  one  member  ofket  ()oggle 
butt)  or  lapped  with  minimum  overlap 
of  at  least  foiu  times  wall  thickness. 
Other  butt  joints  must  be  authorized  in 
writing  by  the  Associate  Administrator. 
Fillet  weld  beads  must  be  flat  or  convex 
and  the  leg  of  any  fillet  weld  subjected 
to  shear  stress  must  be  at  least  1.3  times 
the  shell  wall  thickness.  For  spheres, 
the  maximum  joint  efficiency  for  design 
calculations  is  0.85.  Heat  affected  zones 
are  considered  to  extend  a  distance  of 
six  times  the  wall  thickness  from  the 
center  line  of  the  weld. 

(ii)  Longitudinal  seams  must  have 
complete  penetration,  and  must  be  free 
from  undercuts,  overlaps  or  abrupt 
ridges  or  valleys.  MisaUgnment  of 
mating  butt  edges  must  not  exceed  0.166 
of  the  wall  thickness  or  0.8  nun  (0.031-   ' 
inch),  whichever  is  less.  For  cylinders 
with  nominal  wall  thickness  up  to  and 
including  3.2  mm  (0.125  inch),  joints 
must  be  tightly  butted.  When  wall 
thickness  is  greater  than  3.2  mm  (0.125 
inch),  the  joint  must  be  gapped  with 
maximum  distance  equal  to  one-half  the 
wall  thickness  or  0.8  mm  (0.031  inch) 
whichever  is  less. 

(iii)  The  joint  efficiency  is  1.0,  .90  or 
.75.  as  appropriate,  for  welded  joint 
described  in  paragraph  (i)(6)  of  this 
section. 


(iv)  The  tensile  strength  of  welded 
joints  must  be  equal  to  or  greater  than 
the  minimum  required  tensile  strength 
of  the  shell  material  of  the  finished 
cylinder. 

(v)  Attachments  may  not  be  welded  to 
the  sidewall  of  the  cylinder.  Welding  of 
attachments  must  be  completed  prior  to 
all  pressure  tests  and  prior  to  heat 
treatment  when  required.  Attachments 
must  be  made  of  weldable  material  of  an 
alloy  which  is  compatible  with  the 
cylinder.  The  carbon  content  for  steel 
attachments  may  not  exceed  0.25 
percent. 

(e)  Wall  thickness.  The  minimum  wall 
thickness  of  a  DOT  4M  cylinder  must  be 
the  greater  of  the  thickness  as 
determined  by  the  following  criteria: 

(1)  The  minimum  wall  thickness  for  a 
carbon  steel,  HSLA  steel  or  stainless 
steel  cylinder  with  an  outside  diameter 
greater  than  127  mm  (5  inches)  must  be 
2.0  mm  (0.078  inch)  and  for  an 
aluminum  cylinder  with  an  outside 
diameter  greater  than  127  mm  (5  inches) 
must  be  4  mm  (0.156  inch). 

(2)  The  minimum  wall  thickness  for  a 
carbon  steel,  HSLA  steel  or  stainless 
steel  cylinder  with  an  outside  diameter 
less  than  or  equal  to  127  mm  (5  inches) 
must  be  1.5  mm  (.058  inch)  and  for  an 
aluminum  cylinder  2.5  mm  (0.097  inch). 

(3)  Each  cylinder  must  have  a  wall 
thickness  such  that  the  wall  stress 
calculated  at  test  pressiue  using  the 
formula  listed  in  paragraph  (e)(4)(i)  and 
(ii)  of  this  section  may  not  exceed  the 
following  allowable  stresses  at  test 
pressure: 

(i)  For  DOT  4M  cylinders  made  from 
HSLA  steel,  260  Mpa  (37,000  psi). 

(ii)  For  DOT  4M  cylinders  made  bom 
carbon  steel.  165  Mpa  (24,000  psi). 

(iii)  For  DOT  4M  cylinders  inade  from 
aluminum  alloy  5154, 138  Mpa  (20,000 
psi). 

(iv)  For  EXDT  4M  cylinders  made  from 
4130X  steel,  255  Mpa  (70,000  psi). 

(v)  For  DOT  4M  cylinders  made  from 
stainless  steel  cylinders,  410  Mpa 
(60,000  psi). 

(4)  For  minimum  wall  thickness 
calculations,  one  of  the  following 
formula  must  be  used: 

(i)  For  cylinders  that  are  cylindrical  in 
shape: 

S(MPa)  =  (P(1.3D2  +  .4d2))/E(10(D2-d*)) 
Where: 

S  =  Wall  stress  in  MPa. 
P  =  Minimum  test  pressure  in  bar,  as 

prescribed  for  the  hydrostatic  test. 
D= Outside  diameter  in  mm.- 
d  =  Inside  diameter  in  mm. 
E  =  Joint  efficiency  of  the  longitudinal 
seam. 

(ii)  For  cylinders  that  are  spherical  in 
shape: 


S(MPa)  =  PD/40tE 

Where: 

S  =  wall  stress  in  MPa. 

P  =  Minimiun  prescribed  test  pressure  in 

bar. 
D  =  Outside  diameter  in  mm. 
t  =  Minimum  wall  thickness  in  mm. 
E  =  weld  efficiency  factor. 

(f)  Openings.  Openings  must  confonn 
to  the  following: 

tl)  Openings  are  permitted  in  heads 
only.  The  opening  must  be  circular  or 
elliptical. 

(2)  Openings  must  be  provided  with 
adequate  fittings,  bosses  or  pads, 
integral  with  or  securely  attached  to  the 
cylinder  by  welding.  Each  fitting,  boss 
or  pad  must  be  compatible  with  the 
cylinder  material.  Method  of  attachment 
must  be  the  same  as  the  method  of 
construction. 

(3)  When  more  than  one  opening 
exists  in  the  head  or  bottom  of  the 
cylinder,  these  openings  must  be 
separated  by  ligaments  of  at  least  three 
times  the  average  of  their  hole 
diameters. 

(g)  Heat  treatment  When  a  completed 
cylinder  is  required  to  be  heat  treated, 
each  cylinder  in  a  lot  must  be  uniformly 
and  properly  heat  treated  under  similar 
conditions  of  time,  temperature,  cooling 
rate  and  atmosphere  prior  to  all  tests. 
The  furnace  temperature  for  heat 
treatment  must  be  controlled  on  a 
continuous  basis  by  use  of  automated 
instrumentation  to  control  performance. 

(1)  Heat  treatment  must  follow  all 
forming  and  welding  operations. 

(2)  Each  completed  cylinder  must  be 
heat  treated,  as  follows: 

(i)  Quench  and  temper  heat  treatment 
is  authorized  only  for  a  DOT  4M 
cylinder  made  from  4130X  steel. 

(A)  Tempering  must  be  accomplished 
by  reheating  the  quenched  cylinder  to  a 
temf>erature  below  the  transformation 
range,  and  holding  at  that  temperatiue 
for  at  least  one  hour  per  25  mm  (1  inch) 
of  thickness,  based  cm  the  shell 
thickness  of  the  cylinder.  Each  cylinder 
must  then  be  air  cooled  under  uniform 
conditions. 

(B)  The  tempering  temperature  of  the 
4130X  steel  must  be  at  least  538  "C 
(1000  "F). 

(ii)  Stress  relieving  heat  treatment  for 
HSLA  steel  and  carbon  steel  cylinders 
must  be  at  a  temperature  of  at  least  593 
•C(llOO'F). 

(iii)  Normalizing  heat  treatment  for 
HSLA  steel  and  carbon  steel  cylinders 
must  be  at  a  tempoature  of  at  least  870 
•C  (1600  -F). 

(iv)  Heat  treatment  is  not  required  for 
a  stainless  steel. 

(v)  For  an  aluminum  alloy  5154 
cylinder,  heat  treatment  is  not  required. 
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(h)  Desipi  qualification  tests.  The 
following  design  qualification  test 
described  in  §  178.69  apply.  Burst  test: 
five  representative  cylinders  of  each 
design,  or  any  significant  change  to  a 
previously  tested  design,  must  be  burst 
tested.  Each  test  cylinder  must  achieve 
the  minimum  burst  pressure  as 
specified  in  Table  2  of  paragraph  (i)  of 
this  section  without  leakage  or  rupture. 


(i)  Production  tests.  The  following 
examinations  and  tests  apply.  Unless 
otherwise  noted  in  this  section, 
procedures  and  acceptable  results  are 
prescribed  in  §  178.69. 

(1)  Pressure  test.  Pressure  testing  must 
conform  to  the  frequency,  schedules  and 
pressures  as  specified  in  Table  2  of  this 
paragraph  (i). 

Table  2 


(2)  LeaJc  test.  Each  fully  assembled 
cylinder  must  be  subjected  to  a  gas 
leakage  test,  using  a  dry  inert  gas,  at  one 
half  the  design  test  pressiue  while  the 
cylinder  is  immersed  in  water,  by 
coating  it  with  a  leak  detecting  solution, 
or  by  an  alternate  test  method  approved 
by  the  Associate  Administrator.  Table  2 
follows: 


Lot  size 

Volumetric '  expansion  test 

Proof  test 
pressure  3 

Mirwnum 

DOT  spec. 

Test  pressurefTP) 

Maximum  per- 

mitledPVE/ 

TVE2 

burst 
pressure' 

4M» 

500 

As  mwked „ 

10% 

9  TP 

2xTP 

^  At  least  one  cylinder  per  lot  must  be  subfected  to  volumetric  expansion  tesL  If  each  cylinder  is  subjected  to  ttie  volumetric  expansion  test  the 

proof  test  is  not  required. 
>PVE  -  parmaneni  volumetric  expansion:  TVE  -  total  volumetric  expansion. 

a  Each  cyHnder  must  be  prool  tested  at  the  TP.  ^.        ^.  ,       ..^ 

«One  cyfnder  par  lot  must  be  pressurized  to  destruction;  minimum  txjrst  is  expressed  m  multiples  of  TP. 
ft  See  il  173.3^  and  173.304b  of  this  subchapter  tor  fill  (service)  pressure  of  DOT  4M  cyUnders. 


(3)  Mechanical  tests.  Mechanical  tests 
must  be  taken  from  a  minimum  of  two 
sample  cylinders  per  lot  selected  at' 
random  after  pressure  test  and  heat 
treatment,  if  required.  Test  specimens 
must  be  taken  as  depicted  in  figures  1 
through  5  of  Appendix  C  of  this  subpart 
for  the  specific  design  utilized  for 
construction. 

(i)  For  cylinders  and  spherical  shapes 
which  are  not  of  sufficient  size  to  secure 
test  specimens,  an  alternate  testing 
protocol  must  be  approved  in  writing  by 
the  Associate  Administrator. 

(ii)  A  test  cylinder  need  represent 
only  one  of  the  heats  of  material  of 
construction  in  the  lot,  provided  that 
other  heats  in  the  lot  have  been  tested 
and  passed  when  heat  treated  under 
similar  conditions. 

(iii)  If,  due  to  welded  attachments  on 
the  heads,  there  is  insufficient  surface 
bom  which  to  take  specimens, 
specimens  may  be  taken  from  a  cylinder 
prepared  as  a  test  cylinder  which  does 
not  have  the  attachments  but  is  the  same 
as  the  other  cylinders  in  the  lot  and  is 
heat  treated  with  the  lot  it  represents. 

(iv)  Minimum  elongktionsore 
specified  in  Table  3  or  Table  4  of  this 
paragraph  (i),  as  appropriate. 

[v]  Acceptable  results.  The  yield 
strength  may  not  exceed  73  percent  of 
tensile  strength  for  carbon  steel  and  80 
percent  of  tensile  strength  for  aluminum 
alloy  5154. 

(4)  Flattening  test.  A  flattening  test 
must  be  performed  on  a  test  cylinder 
selected  from  each  lot.  Cylinders  must 
be  flattened,  without  cracking,  between 
knife  edges  as  specified  in  §  178.69(i)(l) 
to  six  times  the  wall  thickness  for  steel 
cylinders  and  ten  times  the  wall 


thickness  for  aluminum  cylinders.  The 
minimum  distance  is  to  be  measured 
between  the  knife  edges  or  plates  while 
the  specimens  are  under  compression. 
For  spherical  shapes,  flattening  is  to  be 
performed  on  a  press,  between  parallel 
steel  plates  with  the  welded  seam  at 
right  angles  to  the  plates.  Alternatively, 
a  test  ring  cut  from  the  sphere  which 
includes  the  weldment  and  at  least  one 
inch  of  material  on  each  side  may  be 
crushed  between  parallel  steel  plates 
with  welded  seam  at  right  angles  to  the 
plates.  Any  profecting  appurtenances 
may  be  removed  prior  to  flattening. 
Removal  must  not  produce  a 
temperature  exceeding  204  *€  (400  'F). 

(5)  Burst  test.  For  production  testing 
one  cylinder  selected  at  random  from 
each  lot  must  be  burst  tested.  Each  test 
cylinder  must  achieve  the  minimum 
burst  pressure  as  specified  in  Table  2  of 
this  paragraph  (i)  without  leakage  or 
rupture. 

(6)  foint  efficiency,  (i)  The  joint 
efficiency  is  1.0  when  all  weld  seams, 
both  longitudinal  and  circumferential, 
are  completely  radiographically 
examined  and  defects  removed.  Weld 
repair  areas  must  be  reinspected  to 
confirm  that  defects  have  been  removed 
and  the  repaired  area  is  of  acceptable 
weld  quality. 

(iil  The  joint  efficiency  is  0.90  when 
one  cylinder  from  the  first  10 
production  cylindere  and  one  cylinder 
from  each  100  consecutively  welded 
cylinden  thereafter  are  completely 
radiographically  examined  and  show  no 
defects.  When  defects  are  found  in  the 
sample  cyUnder  all  cylinders  welded 
since  the  last  acceptable  sampling  must 


be  inspected  completely  and  defects 
removed  and  repaired.  When  welding 
operations  are  suspended  for  more  than 
four  hours  one  cylinder  must  be 
inspected  completely  frtim  the  first  10 
production  cylinders  after  resumption 
of  welding. 

(iii)  The  joint  efficiency  is  0.75  when 
there  is  no  radiographic  weld 
examination. 

(iv)  A  cylinder  which  is  less  than  21.4 
kg  (48  lbs)  water  capacity  and  test 
pressure  less  than  34.5  hai  (500  psig) 
manufactured  to  a  two  piece  design  has 
a  joint  efficiency  of  1.0  and  requires  no 
radiooaphic  examination. 

(v)  Radiographic  examination  is 
required  for  DOT  4M  cylinders 
constructed  from  4130X  steel  and  all 
DOT  4M  cylinders  with  design  test 
pressure  equal  to  or  greater  than  70  bar 
(1015  psi).  Radiographic  examination 
must  be  performed  on  all  welded  joints 
which  are  subjected  to  internal  pressiue. 

(vi)  As  an  alternative  to  radiographic 
examination,  an  ultrasonic  examination 
may  be  used  in  accordance  with 
Appendix  B  of  this  subpart. 

(7)  Mechanical  test  of  welds.  Tests 
must  be  performed  on  specimens  taken, 
as  illustrated  in  Figure  1  through  5  of 
Appendix  C  of  this  subpart,  from  a 
cylinder  chosen  at  random  frt>m  each 
lot.  Acceptable  results: 

(i)  Tensile  test  results  must  meet 
acceptance  criteria  specified  in  CGA 
Pamphlet  C-3  with  specimen  failure  at 
a  stress  of  not  less  than  two  times  the 
wall  stress  at  test  pressure,  calculated 
using  the  actual  wall  thickness. 

(ii)  Guided  bend  test  results  must 
meet  acceptance  criteria  specified  in 
CGA  Pamphlet  C-3. 
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(iii)  Alternate  guided  bend  test  results     in  CGA  Pamphlet  C-3  and 
must  meet  acceptance  criteria  specified      §  178.69(i)(8)(iii).  Tables  3  and  4  follow: 

Table  3.— Elongation 


Minimum  elongation  (in  peroert) 

Material 

Gauge  length 
x\M«h((SO 

mmxs38 
mm)(2  inch  x 

^1.5  inch)) 

Gauge  lengtti 

mmx^ 

mm)(8inchx 

<1.5inch)) 

Widlh'ofet 

Akjminum.  alloy  51 54 

Steel  (tensile  strength  <3447  MPA  (50,000  peO)  - 

12 
40 

12 
20 

12 
20 

1:  A  gauge  length  of  at  least  24  times  shell  thickness  and  a  MWth  of  not  greater  than  six  limes  shal  thickneas  is  authorized  ««ien  cyl- 
inder wal  is  not  greater  than  4.7  mm  (0.188  inch)  thick. 

Table  4.— /Alternate  Minimum  Elongation 


Atemate  minimum  elongation  (in  percert) 

Shea  tensile  strengtti 

Havir^  lensae  skengtti  >3447  MPA  (50.000  pai) 

Gauge  lengtti 

mmx$38 

mm)  (2  inch  X 

sl.5inch)) 

Qmnn  langVi 
x«idih'(aoo 

•nmx^te 
mm)w  tnon  x 

$liinch)) 

Gauge  Isngli 
of24lxwidii* 

MPA 

PSI 

S3964 

S4482  

^000 ~ 

._..........._«..__........ 

$57500 

$72500 ~~ 

$80000                   

38 
36 
34 
32 

19 
18 
17 
16 

19 
18 
17 

S5620 

16 

1:  A  gauge  length  of  at  least  24  times  shell  thickness  and  a  Mwth  of  not 
indsr  wrt  is  not  greater  than  4.7  mm  (0-188  inch)  thick. 


iian  six  imas  she!  thickness  is  authofizad  ««ien  cy«- 


(j)  (Reserved] 

(k)  Cylinder  Rejection.  Each  test 
cylinder  or  each  lot  represented  by  a  test 
cylinder  that  does  not  meet  the 
acceptable  test  resiilts  must  be  rejected. 
When  a  lot  of  cylinden  is  rejected,  due 
to  failure  of  the  mechanical,  flattening, 
or  weld  test,  the  lot  may  be  reheat 


treated  and  retested  as  if  it  were  a  new 
lot.  Reheat  treatment  is  limited  to  two 
times. 

(1)  Leakage  test.  A  spun  cylinder 
rejected  under  paragraph  (i)(2)  of  this 
section  must  be  scrapped,  condemned 
or  rendered  incapable  of  holding 
pressure. 


(m)  Repairs.  A  repair  of  weld  seams 
is  authraized  using  the  same  process  as 
that  used  fior  the  original  welding.  A 
rewelded  cylinder  must  be  reheat 
treated  and  pass  all  prescribed  tests. 

60.  Appendices  A,  B  and  C  would  be 
added  to  Subpart  C  of  Pari  178  to  read 
as  follows: 


Appendix  A  to  Subpart  C  of  Part  178— Specifications  for  Steel,  Nickel  and  AJirniinam 

Table  i  .—Steel  and  Nocel— Heat  Analysis— Chemk>l  Composition  m  Weight  Percent 


(For  grades  A-E.  itKidarM  eiainer<s  to  l»  «»V«n  the  irnte  apacilied  m 

the  AlSl  Mmial  Iter  SamaHihed  SMI  1 

ProductsJ 

Grade 

Type  o(  malerW 

C 
rwVnwx 

Mn 

P 
max 

8 
max 

Si 
ffWvniflK 

Cr 
RiirWinttx 

Mo 

M 

nwfnax 

B 
mirV 
max 

Fa 

A 

B 

C 

0 

E 

Cartxm*  Manganese 

Chrome  Moly  Type      ™     

SWmess* .-.    — .     .. 

Nidcal           ..- 

Chrortto  *  Moiy  Type    

o.^onJSO 

—IQSM 

"'"o'sixtlx 

-/1 .75 
a4(V1XI5 

-e.oo 
"aeoVios 

0.035 
0.035 
0.035 

0.015 

0.025 

o.oes 

0.030 

"abio 

-I0J3O 
0.15«J6 

-n.ao 
""aTSoss 

"  oion"i5 
o.aon.15 

aisJaJs 

2.0Qa00 
0.1SM.2S 

t.onss> 



BaL 
BaL 

BaL 

•  TIm4 

ua  manuel  rwhirenrwfl  in  Itie  hwlrw  i 

naans'Ameri 

can  Iran  and! 

3teelln8l 

tme-sii 

MlProdudski 

lanual-Atoy. 

Cartxirt,  and 

high  SeangVi 

Uwaki 

tsmtn 

SamiKniahed:  dated  March  1966.  _ 

'The  minimum  tor  molybdenum  (2.00)  shown,  applies  only  to  Stainless  Steel  type  316. 
*  Forging  or  drawing  qurtiy  sisel  required:  rimmed  steel  not  authorized. 
«  Forging  or  (tawing  qutfty  steel  required:  produced  to  predominanay  line  grain  practice. 

TABLE  2.— ALUMWUM— HEAT  0«  CAST  ANALYSIS  FOR  ALUMWUM;  SIMILAR  TO  "ALUMWUM  ASSOCIATION" '  AUjOY  6061  CHBeCAL 

/Analysis  in  Weight  Percent  2 


Fe 
max 

Cu 
mirVmax 

Mn 
max 

Mg 

Cr 

Zn 

max 

Ti 
max 

Pb 
max 

Bi 
max 

oewr 

Si 

Each 
max 

Tow 
max 

Al 

0.40^.80 

0.70 

0.1»0.40 

0.15 

0.80/1.20 

0.04A).35 

0.25 

0.15 

0.005 

0.006 

0.06 

0.15 

BsL 

*  The  "Aluminum  AsaociaUon-  relers  to  "Aluminum  Standsrds  and  Dste  1993".  put)ished  t>y  the  Aluminum 


Inc. 
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•Ewmitor'Ttraid 

MECHANICAL  PROPERTIES 

(Aluminum  in  tx)nlonn>noe  witi  the 
lion  in  Tabta  2  above,  thwmaly 


Swch<wilcrtouw^KMMon«wwpendi<<»tiitolTiM>1olA8niBaiMlorAlt«nlnMn 


ritoyeoei. 


<  MPA  X  145  -  pai. 

•w  cylndar  ia  omt  3/16  Inch  ttiick.  a  ralaat 
wMhoul  lehaai  traalmanl.  uaing  «w  40  apad- 
mana  ia  auVnftzwl.  If  ttte  laat  uaing  ttia  2  inch 
iize  ^Mdman  Ma  to  meal  aiongaBon  raquife- 


nnininiuni  atonQBlion  ia  ai^ 

uaing  a  24t  x  01  tasi  ^MOjman 

-  ia  not  owar  3^6  inch 


3-10 


M  ttw 

Mck. 

Appeadiz  8To  Subpart  C  ofPart  178— 
Uhrwoak  Exaadoatioa  orCyUadara 

Uhnaonic  •xaminatkm  (UT)  iDcludea 
•tnight  bMm  pulM  acho  tatting  that 
measuim  100  paramt  of  tha  cylindar's 
■idawrall  thicknaaa  and  angla  baai^f^haar 
wava)  pulaa  acho  that  identlfiaa  and 
maaauiaa  cracks,  pita,  laminatioiu.  lapa.  and 
othar  defacts. 

a  UT  equipment  The  UT  equipmant  ahall 
consist  of  a  pulaa-«cho  tast  insliumant  that 
is  capable  at  a  minimum,  of  generating, 
racaiving.  and  presenting  high  energy  pulsea 
in  an  A-acan  praaantation  on  a  display.  It 
must  have  a  minimum  frequency  of  1 .0  MHZ 
and  a  mtn»miim  frequency  range  of  1.0  to  5.0 
MHZ. 

1.  The  UT  equipment  must  continually 
monitor  the  acoustic  coupling  to  aasura 
100%  cylinder  sideinrall  coverage  during  the 
testing  and  automatically  terminate  the 
testing  if  the  coupling  is  loat  This  equipment 
also  must  iia  capable  of  providing  a  linear 
praaantation  of  crack  depth.  The  equipment 
calibration  must  be  verified  for  each  type  of 
cylinder  to  be  examined  using  the  calibration 
standard  In  paragraph  b  of  this  Appendix 
prior  to  testing.  At  a  minimum,  the 
equipment  calibration  must  be  verified  at  the 
beginning  of  each  work  shift,  not  to  exceed 
10  continuous  hours. 


2.  Hm  UT  equipment  must  have  multiple 
facuaed  amy  transduoan  to  pationn  bodi 
straight  beam  and  angle  beam  tatting  of  tha 
cylinder  sidewall  and  sidewall  to  baaa 
transition.  A  straight-beam  aaaich  unit 
consisu  of  a  piasoelectric  crystal  mounted  to 
a  fixture  that  is  perpendicular  to  the 
longitudinal  axis  of  tha  cylinder.  A  shear 
wrave  search  unit  consists  of  piezoelectric 
cryttels  mountad  to  a  fixture  that  an  angled 
at  45*  or  60*  to  tha  kmgitudinal  axis  of  tha 
cylinder  tidawalL  Tha  frequency  and  angle 
of  each  search  imit  must  be  determined 
during  calibration  based  on  material, 
diameter,  and  wail  thicknaaa  of  the  cylinder. 
A  proper  search  unit  must  be  aalected  to 
obtain  a  good  raeolution  and  a  minimum 
accuracy  of  W-5%  of  tha  dafsct  depth.  A 
search  unit  fraquancy  of  2.25  MHZ  to  10.0 
MHZ  mutt  be  uaad.  The  equipment  uaed 
must  be  calibrated  to  detect  a  discontinuity 
25.4  mm  (1  indi)  in  lai^th  and  a  depth  of 
5  percent  of  the  prescribed  minimum  wall 


b.  Caltttmtkm  ttandard.  A  cylinder  used  as 
a  calibration  standard  must  be  of  the  same 
diamolar  (W  - 10%),  surfiKX  finish, 
metallurgical  type,  and  specification  as  tha 
cylindan  to  be  tested,  for  example,  a  DOT 
3FM  califantad  cylinder  must  be  used  for 
3FM  cylindars.  The  calibration  cylinder  mutt 
be  machined  with  isatuiaa  that  simulate 
defects  such  as  pits,  fetigae  cracks,  and 
reduced  wall  thicknaaa.  The  size  of  the  defect 
feature  shall  be  appnudmataly  the  same  as 
the  applicable  pass-feil  criteria  identified  in 
Table  D  of  S  180.207  of  this  subchapter  kx 
requallfication  of  metric-marked  cylindan.  as 
identified  in  Table  fi  of  $  180.209  of  this 
subchapter  for  reqiudification  of  nonmetric- 
markad  cylinden  or  as  identified  in  the 
applicabia  cylinder  specification.  The 
ifi^nimitm  trail  th^'^"—  and  dafsct  sizes  in 
the  calibration  cylinder  must  be  confirmed 
by  mechanical  measurements  and  certified 
by  a  non-destructive  testing  (NOT)  Level  m 
in  UT.  The  size  of  the  defsct  features  in  the 
calibration  cylinder  shall  be  measured  every 
five  yean  to  confirm  tliat  the  deCsct  sizes 
have  not  been  changsd.  A  certification 
statement  signed  by  a  person  certified  to  NOT 
Level  in  in  UT  must  be  maintained  for  each 
calibration  standard  and  made  available  for 
review,  upon  request,  by  an  authorized  RSPA 
representative. 

c  Couplant.  The  same  couplant  must  be 
used  for  both  calibration  and  actual  testing. 


d.  UTpFOcedun  and  reporting 
requirements.  The  UT  procedure  and 
reporting  requirements  used  must  be  in 
accordance  with  ASTM  E  797  for  wall 
thicknaaa  measurement  and  ASTM  E  213  for 
sidewall  dafsct  meaturamanL  The  UT 
program  must  be  approwd  in  writing  by  the 
Aatodata  Administrator. 

1.  The  surfiKe  of  the  cylinder  to  be 
inspected  shall  be  free  of  extraneous  loose 
matarial  such  as  scale,  looaa  paint,  and  dirt 

2.  The  rotational  speed  of  the  cylinder 
under  examination  may  not  exceed  the 
rotational  qwed  used  during  calibration. 

3.  The  UT  results  must  be  evaluated  in 
aooordanoa  with  pass-feil  criteria  identified 
in  TMe  0  of  S  180.207  of  this  subchapter  for 
requallfication  of  metric-marked  cylinden.  at 
identified  in  Table  n  of  S  180.209  of  this 
subchapter  for  lequalification  of  nonmetric- 
markad  cylinden  or  as  identified  in  the 
applicable  cylinder  specification. 

a.  ftTKMUMt/  Qualifications  and 
RBsptmsOtilities:  Badi  fiKdlity  when  testing  is 
to  bis  performed  must  be  under  the  . 
managsrial  diractkn  of  a  Senior  Review 
Technologitt  (SRT). 

1.  The  SRT  must  define  die  overall  test 
propam,  provide  supervisory  training  and 
ti»^niff«l  guidance  to  operaton,  review  and 
certify  test  resulu  and  maintein  proof  of 
qualifications  for  eech  "qualified  teatar".  The 
SRT  must  have  a  Level  ID,  UT  Certification, 
in  aooordanoa  writh  the  ASNT  Recommended 
Practice  SNT-TC-IA  and  a  thorough 
understanding  of  this  subchapter  pertaining 
to  the  qualification  and  use  of  DOT  cylinders. 

2.  The  person  performing  cylinder  testing, 
the  "qualified  tetter",  mutt  be  at  a  minimum 
a  quaUfied  Level  D,  UT  in  accordance  with 
ASNT-TC-IA.  The  "qualified  tetter"  may 
peifmm  system  startup,  calibrate  the  system, 
and  review  and  validate  the  test  resulte. 

3.  A  person  writh  Level  I  certification  may 
perform  a  system  startup,  check  calibration, 
and  perform  UT  only  under  the  direct 
guidance,  supervision,  and  observation  of  a 
Level  n  or  Level  ID  Operator. 

4.  Each  "qualified  tester"  must  have 
«mtten  procedures  for  conducting  UT,  for 
operation  of  equipment,  a  copy  of  this 
subchapter,  proof  of  qualifications,  and 
records  of  all  tests  performed  at  the  facility 
where  testing  is  performed. 
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PART  180-GONTINUINQ 
QUAUFICATION  AND  MAINTENANCE 
OF  PACKAQINQS 

61.  The  authority  citation  for  Part  180 
would  continue  to  read  as  follows: 

Anihority:  49  U.S.C  5101-5127;  49  CFR 
1.53. 

62.  Subpart  C  would  be  added  to  Part 
180  to  read  as  follows: 

Subpart  C-Quaimcadon.  IMntanano*  and 
UMofCyNndar* 

180.201     Applicability. 

180.203     Definitions. 

180.205    General  raquirenwnts  for 

requalification  of  cylinders. 
180.207    Requirements  for  requalification  of 

metric -marlMd  ■pecification  cylinders. 
180.209    Rsquirementa  for  requalification  of 

nonmetric-marked  specification 

cylinders. 
180.211     Repair,  rebuilding  and  reheat 

treatment  of  nonmetric-marked  DOT-4 

series  specification  cylinders. 
^        180.213     Requalification  markings. 
,         180.215    Reporting  and  record  retention 

requirements. 

Subpart  C— Qualification,  Maintananca 
andUaaofCylindars 

f  180201    AppNeaMUty. 

This  subpart  prescribes  requirements, 
in  addition  to  those  contained  in  Parts 
107. 171, 172,  173  and  178  of  this 
chapter,  applicable  to  any  person 
responsible  for  the  continuing 
qualification,  maintenance,  or  periodic 
requalification  of  DOT  specification  and 
exemption  cylinders. 

1 180.203    DaflnMons. 

In  addition  to  the  definitions 
contained  in  §§171.8  and  178.69  of  this 
subchapter,  the  following  definitions 
apply  to  this  subpart: 

Associate  Administrator  means 
Associate  Administrator  for  Hazardous 
Materials  Safety. 

Commercially  free  of  corrosive 
components  means  a  hazardous  material 
having  a  dew  {>oint  at  or  below  minus 
46.7  -C  (minus  52  'F)  at  lOlkPa  (1 
atmosphere)  and  free  of  material  that 
will  adversely  react  with  the  cylinder 
(e.g.  chemical  stress  corrosion). 

Condemn  means  a  determination  that 
a  cylinder  is  unserviceable  for  the 
continued  transportation  of  hazardous 
materials  in  commerce  and  that  the 
cylinder  may  not  be  restored  by  repair, 
rebuilding,  requalification  or  any  other 
procedure. 

Defect  means  an  imperfection  that 
requires  removal  of  a  cylinder  from 
service. 

Elastic  expansion  means  the 
temporary  increase  in  a  cylinder's 


volume,  due  to  application  of  pressure, 
which  is  lost  when  pressure  is  released. 

Filled  means  an  introduction  or 
presence  of  a  hazardous  material  in  a 
cylinder. 

Non-corrosive  service  means  a 
hazardous  material  that  is  not  corrosive 
to  the  materials  of  construction  of  a 
cylinder  (including  valve,  pressure 
relief  device,  etc.)  when  moisture  is 
introduced  into  the  cylinder. 

Over-heated  means  a  condition  in 
which  any  part  of  a  cylinder  has  been 
subfected  to  a  temperature  in  excess  of 
176  "C  (350  'F). 

Over-pressurized  means  a  condition 
in  which  a  cylinder  has  been  subjected 
to  an  internal  pressure  in  excess  of  30% 
of  its  test  pressure. 

Permanent  expansion  means  the 
permanent  increase  in  a  cylinder's 
volimie  after  the  test  pressure  is  released 
(permanent  expansion  =  total  expansion 
minus  elastic  expansion). 

Proof  pressure  test  means  a  pressure 
test  by  interior  pressurization  without 
the  determination  of  the  cylinder's 
expansion. 

Rebuild  means  the  replacement  of  a 
pressure  part  (e.g.  a  wall,  head  or 
pressure  fitting)  by  welding. 

Rejected  cylinder  means  a  cylinder 
that  can  not  be  used  for  the 
transportation  of  a  hazardous  material 
in  commerce  without  repair,  rebuild  or 
requalification. 

Repair  means  a  procedure  for 
correction  of  a  rejected  cylinder  and 
may  involve  welding. 

Requalification  means  the  completion 
of  a  visual  inspection  and  or  the  test(s) 
that  are  required  to  be  performed  on  a 
cylinder  to  determine  its  suitability  for 
continued  service. 

Requalification  identification  number 
or  RIN  means  a  code  assigned  by  DOT 
to  uniquely  identify  a  cylinder 
requalification,  repair  or  rebuilding 
facility. 

Test  pressure  means  the  pressure  used 
for  the  requalification  of  a  cylinder. 

Total  expansion  means  the  total 
increase  in  a  cylinder's  volume  due  to 
application  of  the  test  pressure. 

Visual  inspection  means  an  internal 
or  external  visual  examination,  or  both, 
performed  as  part  of  the  cylinder 
requalification  process. 

volumetric  expansion  test  means  a 
pressure  test  by  interior  pressurization 
to  measure  a  cylinder's  expansion  by 
using  the  water  jacket  or  direct 
expansion  methods: 

(1)  Water  jacket  method  means  a 
volumetric  expansion  test  to  determine 
a  cylinder's  total  and  permanent 
expansion  by  measuring  the  difference 
between  the  volume  of  water  the 
cylinder  externally  displaces  at  test 


pressure  and  the  volume  of  water  the 
cylinder  externally  displaces  at  ambient 
pressure. 

(2)  Direct  expansion  method  means  a 
volumetric  expansion  test  to  calculate  a 
cylinder's  total  and  permanent 
expansion  by  measuring  the  amount  of 
water  forced  into  a  cylinder  at  test 
pressure,  adjusted  for  the 
compressibility  of  water,  as  a  means  of 
determining  the  expansion. 

f  160.206   Oanaril  laquirMnanta  for 

^^^.^^A  A^h86tfft^^^^aA^k^K  ^^M  ^^h^k^^A^k^i^ 

twifiimmnc&oon  Of  cyanow. 

(a)  General.  Each  cylinder  used  for  the 
transportation  of  hazardous  materials 
must  be  an  authorized  packaging.  To 
qualify  as  an  authorized  packaging,  each 
cylinder  must  conform  to  this  subpart, 
the  applicable  requirements  specified  in 
part  1 73  of  this  subchapter,  and  the 
applicable  requirements  of  subpart  C  of 
part  178  of  this  subchapter. 

(b)  Persons  performing  requalification 
functions.  No  person  may  represent  that 
a  repair  or  requalification  of  a  cylinder 
has  been  performed  unless  that  person 
holds  a  current  approval  issued  under 
the  procedural  requirements  prescribed 
in  subpart  I  of  part  107  of  this  chapter. 
No  person  may  mark  a  cylinder  with  a 
RIN  and  a  requalification  date  or 
otherwise  represent  that  a  DOT 
specification  or  exemption  cylinder  has 
been  requalified  unless  all  applicable 
requirements  of  this  subpart  have  been 
met.  A  person  who  requalifies  cylinders 
shall  maintain,  at  each  location  at  which 
it  inspects,  tests  or  marks  cylinders,  the 
records  prescribed  in  §  180.215. 

(c)  Periodic  requalification  of 
cinders.  Each  cylinder  bearing  a  DOT 
specification  marking  must  be  ~ 
requalified  and  marked  as  specified  in 
the  Requalification  Table  in  this 
subpart.  Each  cylinder  bearing  a  DOT 
exemption  number  must  be  requalified 
and  marked  in  conformance  with  this 
section  and  the  terms  of  the  applicable 
exemption.  No  cylinder  may  be  charged 
or  filled  with  a  hazardous  material  and 
offered  for  transportation  in  commerce 
unless  that  cylinder  has  been 
successfully  requalified  and  marked  in 
accordance  with  this  subpart.  A 
cylinder  may  be  requalified  at  any  time 
during  the  month  and  year  that  the 
requalification  is  due.  However,  a 
cylinder  that  was  charged  or  filled 
before  the  requalification  became  due 
may  remain  in  service  until  it  has  been 
emptied. 

(1)  Each  cylinder  that  successfiilly 
passes  requalification  specified  in  this 
section  must  be  marked  in  accordance 
with  §  180.213. 

(2)  Each  cylinder  that  fails 
requalification  must  be: 


Federal  Register /Vol.  63.  No.  210 /Friday,  October  30,  1996 /Proposed  Rules 


58513 


(1)  Rejected  and  may  be  requalified  in 
accordaace  with  §  180.211;  or 

(ii)  Condemned  in  accordance  with 
par^raph  (i)  of  this  section. 

(SfFor  nonmetric-mariced  DOT  - 
specification  cylinders,  the  mariced 
service  pressure  may  be  changed  upon 
application  to  the  Associate 
Administrator  and  receipt  of  written 
procedures. 

(4)  For  a  metric-marked  cylinder,  the 
start-to-discharge  pressure  of  a  pressure 
relief  device  must  not  be  less  thian  the 
marked  test  pressure  of  the  cylinder.  For 
a  nonmetric-marined  DOT-3  series 
cylinder,  the  start-to-diacharge  pressure 
of  a  pressure  relief  device  must  be  set 
to  not  less  than  100%  of  the  minimum 
required  test  prassure  at  the  first 
requalification  due  on  and  after 
[EFFECTIVE  DATE  OF  THE  FINAL 
RULE].  To  ensure  that  the  relief  device 
does  not  open  below  its  set  pressure,  the 
allowable  tolerances  for  all  the  pressure 
relief  devices  must  range  from  zero  to 
plus  10%  of  its  setting. 

(d)  Conditions  requiring  test  and 
inspection  of  cylinders.  Without  regard 
to  any  other  periodic  requalification 
requirements,  a  cylinder  must  be  tested 
and  inspected  in  accordance  writh  this 
section  prior  to  further  use  if — 

(1)  The  cylinder  shows  evidence  of 
dented,  corroded,  cracked  or  abraded 
areas,  leakage,  thomal  damage  or  any 
other  condition  that  might  render  it 
unsafe  for  use  in  transportation. 

(2)  The  cylinder  has  oeen  in  an 
accident  and  has  been  damaged  to  an 
extent  that  may  adversely  a%ct  its . 
ladingretention  capability. 

(3)  The  cylinder  nas  been  over-heated 
or  over-pressurized. 

(4)  The  Associate  Administrator 
determines  that  the  cylinder  may  be  in 
an  unsafe  condition. 

(e)  Cylinders  containing  Class  8 
materials.  A  cylinder  that  previously 
contained  a  Class  8  material  may  not  be 
used  to  transport  a  Class  2  material  in 
commerce  unless  the  cylinder  is — 

(1)  Visually  inspected,  internally  and 
externally,  in  accordance  with 
paragr^)h  (f)  of  this  section  and  the 
inspection  is  recorded  as  prescribed  in 
§  180.215; 

(2)  Requalified  in  accordance  with 
this  section,  regardless  of  the  date  of  the 
previous  requalification; 

(3)  Marked  in  accordance  with 
§180.213; 

(4)  Decontaminated  and  the 
decontamination  removes  all  significant 
residue  or  impregnation  of  the  Class  8 
material. 

(f)  Visual  inspection.  Except  as 
otherwise  provided  in  this  subpart,  each 
time  a  cylinder  is  pressure  tested,  it 
must  be  given  an  internal  and  external 


visual  inspection.  When  a  pressure  test 
is  not  performed,  the  cylinder  must  be 
given  an  external  visual  inspection. 

(1)  The  visual  inspection  must  be 
performed  in  accordance  with  the 
following  CGA  Pamphlets:  C-6  for  steel 
and  nickel  cylinders;  C-6.1  for  seamless 
aluminum  cylinders;  C-6.2  for  fiber 
reinforced  exemption  cylindos;  C-6.3 
for  low  pressure  aluminum  cylindere; 
C-8  for  DOT  3HT  cylinders,  and  C-13 
for  DOT  8  series  cylinders. 

(2)  Each  cylinder  with  a  vinyl  or 
plastic  coating  must  have  the  ^^"■♦'"e 
completely  removed  prior  to  performing 
the  visual  inspection. 

(3)  Each  cylinder  subject  to  visual 
inspecticm  must  be  approved,  rejected 
or  condemned  according  to  the  criteria 
in  the  applicable  CGA  pamphlet 

(4)  In  addition  to  other  requirements 
prescribed  in  this  paragraph.  DOT  3AL  ■ 
cylinders  must  be  inspected  for 
evidence  of  sustained  load  cracking  in 
the  neck  and  shoulder  area  in 
accordance  with  the  cylinder 
manufacturer's  written 
recommendations  which  have  been 
approved  in  writing  by  the  Associate 
Amninistrator. 

(g)  Pressure  test.  Unless  otherwise 
excepted,  the  (wessure  test  must  be 
conducted  in  accordance  with  the 
procedures  in  paragraphs  4. 5  and  6  and 
Appendices  A  and  B  of  CGA  Pamphlet 
C-1.  Bands  and  othw  removable 
attachments  must  be  loosened  or 
removed  before  testing  so  that  the 
cylinder  is  free  to  expand  in  all 
directions. 

(h)  Cylinder  rejection.  A  cylinder 
must  be  rejected  when,  alter  a  visual 
inspection,  it  meets  a  condition  for 
rejection  under  the  visual  inspection 
requirem«its  of  paragraph  (!)  of  this 
section. 

(1)  A  cylinder  that  is  rejected  may  not 
be  marked  as  meeting  the  requirements 
of  this  section. 

(2)  The  requalifier  shall  notify  the 
cylinder  owner,  in  writing,  that  the 
cylinder  has  been  rejected  and,  imless 
requalified  as  provided  in  §  180.211. 
may  not  be  filled  with  a  hazardous 
material  for  transportation  in  commerce 
where  use  of  a  specification  packaging 
is  required. 

(3)  A  rejected  nonmetric-marked 
cylinder  with  a  service  pressure  of  less 
than  900  psig  may  be  requalified  and 
marked  if  the  cylinder  is  repaired  or 
rebuilt  and  subsequenUy  inspected  and 
tested  in  conformance  with — 

(i)  The  visual  inspection  requirements 
of  paragraph  (f)  of  this  section: 

(ii)  Part  178  of  this  subchapter  and 
this  part; 


(iii)  Any  exemption  covering  the 
manufacture,  requalificati<m,  and  or  use 
of  that  cylinder,  and 

(iv)  Any  approval  required  undw 
§180.211. 

(i)  Cylinder  condannatimt.  (1)  A 
cylinder  must  be  condemned  when — 

(i)  The  cylinder  meets  a  condition  for 
condonnation  under  the  visual 
inspection  requirements  of  paragraph  (f) 
of  this  section; 

(ii)  The  cylinder  leaks  through  its 
Kvall; 

(iii)  Evidoice  of  cracking  exists  to  the 
extent  that  the  cylinder  is  likely  to  be 
vreakaiedappreciabfy: 

(iv)  A  DOT  specificatioo  cylinder 
(including  4M),  other  than  a  DOT  4E 
aluminum  cylinder  or  an  exemption 
cylinder,  permanent  esqMnsian  exceeds 
10  percent  of  ta(al«xpansion: 

(v)  A  DOT  3HT  cylmder- 

(A)  Yields  an  ela^c  expansion 
exceeding  the  marked  rejection  elastic 
expansion  (REE)  value  during  the 
pressure  test  A  cylinder  made  before  ■ 
January  17, 1978,  and  not  marked  with 
an  REE  in  cubic  centimeters  near  the 
marked  original  elastic  expansion  must 
be  so  marked  before  the  next  test  date. 
The  REE  for  the  cjdinder  is  l.OS  times 
its  original  elastic  expansion; 

(B)  Shows  evidence  of  denting  or 
bulging;  or 

(Q  Bean  a  manufacture  or  an  original 
test  date  oldo'  than  twenfy-four  years  m 
after  4.360  pressurizations,  whichever 
oocun  first  If  a  cylinder  is  refilled,  on 
average,  more  thui  once  every  other 
day.  an  accurate  record  of  the  number 
of  rechargings  must  be  maint«inAH  by 
the  cylinder  owner  or  the  owner's  agent; 

(vi)  A  DOT  4E  or  4M  aluminum 
cylinder's  permanent  expansion  exceeds 
12  percent  of  total  ejqMUsion; 

(vii)  A  DOT  exemfrtion  cylinder's 
permanent  ejqMnsicm  exceeds  the  limit 
in  the  applicable  exemption,  or  the 
cylinder  meets  another  criterion  for 
condemnation  in  the  applicaUe 
exemption; 

(viii)  An  aluminum  or  an  aluminum- 
lined  composite  exemption  cylinder  is 
exposed  to  a  temperature  exceeding  177 
•C  (350  •F):  or 

(ix)  A  DOT  specification  cylinder 
requalified  by  ultrasonic  examination 
that  exceeds  the  minimum  rejection 
criteria  set  forth  in  Table  D  of  §  180.207 
or  §  180.209,  as  applicable. 

(2)  When  a  cylinder  is  required  to  be 
condenmed.  the  requalifier  shall  stamp 
a  series  of  X's  over  the  DOT 
specification  number  and  the  marked 
pressure  or  stamp  "CONDEMNED"  on 
the  shoulder,  top  head,  or  neck  using  a 
steel  stamp.  Alternatively,  at  the 
direction  of  the  owner,  the  requalifier 
may  render  the  cylinder  incapable  of 
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holding  presaure.  In  addition,  the 
requalifier  shall  notify  the  cylinder 
owner,  in  writing,  that  the  cylinder  is 
condemned  and  may  not  be  filled  with 
hazardous  material  for  transportation  in 
commerce  where  use  of  a  specification 
packaging  is  required. 

(3)  No  person  may  remove  or 
obliterate  the  "COfMDEMNED"  marking. 

fiaa207    DequiremMttaforraqiiaNfleallon 


(a)  Each  metric-marked  cylinder  that 
becomes  due  for  periodic  requalification 
as  specified  in  T^le  I  of  this  section 
must  be  inspected,  tested,  and  mariied 
in  conformance  with  the  requirements 


of  this  subpart.  The  ultrasonic 
examination  must  meet  the 
requirements  in  Table  n  of  this  section. 
The  recordkeeping  requirements  for  an 
ultrasonic  examination  must  be  in 
accordance  with  §  180.215.  The 
ultrasonic  examination  procedures  and 
equipment  must  be  approved  by  the 
Associate  Administrator  and  meet  the 
requirements  set  forth  in  Appendix  B  of 
Subpart  C  of  Part  178  of  this  subchapter. 
Other  nondestructive  examinations 
[NDE)  may  be  used  only  if  approved  in 
writing  by  the  Associate  Administrator. 

(b)  Except  as  otherwise  provided, 
DOT  3FM.  3ALM  and  3M  cylinders 


must  have  100%  of  the  cylindrical 
section  tested  by  straight-beam  and 
angle-beam.  For  a  DOT  4M  cylinder 
with  a  marked  test  pressure  greater  than 
70  bar  or  tensile  strength  greater  than  or 
equal  to  830  Kpa  (120.000  psi),  100%  of 
the  cylindrical  section  must  be  tested  by 
straight-beam  and  angle-beam.  For  a 
DOT  4M  cylinder  wiOi  a  marked  test 
pressure  of  70  bar  or  less  and  tensile 
strength  less  than  830  Kpa  (120,000  psi), 
100%  of  the  cylindrical  section  must  be 
tested  by  straight  beam  if  an  ultrasonic 
examination  is  performed. 

Tables  to  §  180.207 


Table  I  to  §  180^7.— Requauficatkdn  of  Metrig-Markeo  Cyunders 


Irdafval  period 
(years) 


External  visual 


INTERNAL  and 
EXTERNAL 
VISUAL  IN- 
SPECTION. 

UNiaauiiic  EX- 
AMINATION. 


TeMof 


D0T-3M.  3FM.  3ALM.  4M 
0OT-4M 

DOT  3M,  3FM,  3ALM.  4M 
DOT  3M.  3FM.  3ALM 


Specificaliona. 


External  visual  irwpeclions  in  aooorxtanoe  wNh  the  applicable 
OGA  pawpNet  must  be  performed  In  ccniunclion  wdMhe  ul- 


Excapl  as  otMrwise  provided,  the  Memal  and  external  visual 
{npaakim  must  be  parlormad  in  conjunction  with  the  pres- 
sure last  md  in  accordance  wMh  tie  applcable  CGA  pam- 


Al.  except  cylnders  used  exclusively  for  the  material  isted 


(1)  Nonlquelied  or  HqueHed.  nonconoalve.  nontoxic  (the  LCSO 
ol  the  ledkig  is  not  leas  ttian  5000  ppn4  gases  that  are  conv 
marcMy  free  kom  corrosive  componenls.  and  in  cylnders 
prolSGlad  exiamaly  by  a  sullable  conoeiorHesisiant  coating. 
A  coating  on  a  stalnlSH  steal  or  aluminum  cyindar  is  op- 


D0T3IWI 


DOT  4M  (DOT  4M  cylinders 
with  a  test  pressure  otTObar 
or  less  may  be  tested  by  a 
volumelric  expansion  test). 


DOT  3M  and  4M  (DOT  4M  cyl- 
inders with  a  test  pressure  of 
70  bar  or  less  may  be  tested 
by  a  volumetric  expansion 
test). 


(2)  Class  3  (■ammMile)  Iquids  wNhout  pressurizaUon  that  are 
nontaKic  (except  6.1  PG  III)  and  are  oommerdaly  free  from 
cornxing  components. 

(3)  Class  8  (oorroaive)  liquids  without  pressurization  that  are 
nontoxic  (except  6.1  PQ  III)  and  do  not  meet  the  criteria  of 
§  173.137(c)(2)  of  this  subchapter.  See  restriction  in 
S18Q.206(e). 

Anhydrous  ammonia  commerciaKy  free  from  corrosive  compo- 
nents, and  in  cylnders  protsded  externally  by  a  suitable  cor- 
rosiorwesistant  coaling. 

(1)  Nonlquelied  or  Iquelied.  noncorroeive,  nontoxic  (the  LCSO 
of  the  ladng  is  not  less  Ihan  5000  ppm)  gases  that  are  com- 
mercially free  from  corrosive  components,  and  in  cylnders 
protected  extemaly  by  a  suitable  corrosion-resistant  coating. 
A  coating  on  a  stainless  steel  or  aluminum  cylnder  is  op- 
tionaL 

(2)  Class  3  Iquids  without  pressurization  that  are  nontoxic  (ex- 
cept 6.1  PG  III)  and  are  commercialy  free  from  corrosive 
components. 

(3)  Class  8  (corrosive)  Iquids  without  pressurization  that  are 
nontoxic  (except  6.1  PG  III)  and  do  not  meet  the  criteria  of 
§  173.137(c)(2)  of  this  subchapter.  See  restriction  in 
§  180.205(e). 

Specification  cylnders  used  exclusively  as  fire  extinguishers 
and  meeting  the  Imitations  in  special  provision  18  in 
§  1 72.1 02(c)(1 )  of  this  subchapter. 


Type  of  service 


First 


10 


10 


subaeq. 


10 


10 


15 


12 


15 


12 
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TABLE  II  TO  §  1 80.207.— CRITERIA  FOR 

Periodic  Ultrasonic  Examination  of  Metric  Marked  Ounders 

Rejected 
area  tor  re- 

DOT specification 

Coverage 
area  of 

cylnder  by 
straight 

beam  (lon- 
gitudinal 

Coverage 

area  of 

cylinder  by 

& 
beam 

(shear 

crack  depth 
in  sidewal 
(%ofwal 
thickness) 

Reiedable 
crack  lengtti 
in  sidewal 
(multiple  of 
wtf  thick- 
ness) 

R^ectable 

crack  size  in 

die  ocunv- 

ferenlial 
weUed  joint 

(depth  X 

Reiectabie 

pMaizedkam- 

etor(D)x 

depth 

duced  wal 
ttwknessd) 
reduced  wal 
t-arw  value 
less  tian  de- 
sign min. 
wrilt* 

wave) 

wave) 

length) 

ofthecyl- 

indsr 

3FM  

100%  of 
sidewal. 

100%  of 
aioowai. 

l0%ofWal 
Thickness  .... 

4timesWal 
Thickness  .... 

NA 

3  mm  X  'A  of 
the  De- 

161 mm?  or 

OJOOBD'. 

signed 

Wtf  Thick- 

ness. 

3ALM  

100%  of 

100%  of 

15%ofWal 

5timesWal 

NA 

3  mm  X  'A  of 

323  mm?  or 

'  sidewal. 

sidewai. 

Thickness  .... 

.  4 

Ttsckness 

the  De- 
signed 
Wal  Thick- 
ness. 

0.004O>. 

3M .. . 

100%  of 

100%  of 

15%ofWal 

StimesWal 

NA 

3  mm  X  <A  of 

323  mm?  or 

sidewal. 

sidewii. 

TMckness  — 

ThKkness  .... 

•w  De- 
signed 
Wtf  TNck- 

OiX>40>. 

4M  wNh  a  martwd  test  pressure  >70 

100%  of 

100%  of 

10%ofWal 

4timesWal 

10%ofWtf 

3  mm  X  *A  of 

323  mm?  or 

bar  or  tensie  strength  2630  MPa. 

sidewal. 

■  •-■-    -— 
sioewas. 

ThKkness.... 

Thickness  .... 

ThKk 

(Deplh) 

«id2 

IhaDe- 

•inmirt 

OAMF. 

WalTNck- 

times  of 
Wal  Thick. 
(Lengft). 

ness. 

4M  with  a  tveakod  test  pressure  £70 

100%  of 

NA  

NA 

NA  „.. 

NA.    . 

NA 

323  mm?  or 

bar  or  tensie  strength  <S30  MPa. 

SKIeWai. 

0XXMD3. 

1  Terni  wal  thickness  in  this  ^atie  means  the  minimum  design  wal  thickness  provided  in  the  manufacturers  inapecion  report 
fiaa20Q    HequliemairtaforrequallllcattonolnoiMnslite-wiatfcadapeclllcatloncyflndara. 

(a)  Periodic  qualification  of  cinders.  (1)  Each  nonmetric-mariced  cylinder  that  becomes  due  for  periodic  requalification. 
as  specified  in  the  following  table,  must  be  requalified  and  marked  in  conformance  with  the  requirements  of  this 
subpart.  The  recordkeeping  requirements  must  be  in  accordance  with  §  180.215.  Table  I  fbllonirs: 

Table  I.— Requalification  OF  NONMETRKHyiARKED  Cylinders' 


Specification  under  whnh  cylnder  was  made^ 

Mnmum  test  pressure  (p.s.i.)3 

Test  period  (years) 

DOT-3 » 

3,000  p.s.i „ 

5. 

5. 10.  or  12  (see  §  180.209  (b),  (f).  (h)  and  (j)). 

DOT-3A  3AA  

5/3  tvnes  service  pressure,  except  nonoorro- 
sive  service  (see  §  180J209(g)). 

5/3  times  service  pressure  

5/3  times  service  pressure  - 

2  times  service  pressure  (see  §  180.209(g))  .... 
Test  not  required. 

5/3  times  service  pressure  

5/3  times  sennce  pressure  

2  times  sendee  pressure,  except  norvoonosive 

sennce  (see  §  180.209(g)). 
2  times  saivice  cvessure  

DOT-3AL  

DOT-3AX,  3AAX  

3B,  38N 

3E . 

3HT  . 

3T ~... 

4AA480  

4B,  4BA,  4BW,  48-240ET 

4D,  4DA.  4DS  x 

DOT-4E 

4L 

3  8AL                                              

5  or  12  (see  180iA)9(i)). 

5. 

5or10(see§l80.209(r)). 

3  (see  §180.209(1)  and  180213(c)). 

5. 

5  or  10  (see  §  180.200(e)(14)). 

5. 10  or  12  (see  §180.209(0).  (t)  and  (D). 

5. 

2  times  servfee  pressure,  except  non-conoswe 
seoflce  (see  §  180.209(g)). 

5. 

10  or  20  (See  §180.209(0). 

Exerrvition    Cylnder    Foreign    cylnder    (see 
§  1 73.301  (D  for  resthctkxns  on  use. 

See  current  exeriiption  as  marked  on  the  cyl- 
inder, hut  not  less  than  5/3  of  any  sereice  or 

working  pressure  marking. 

See  current  exemption  5  (see  §l80209(k) 
and§l80.2l3<d)(IO). 

'  Any  cylnder  not  exceedRW  two  inches  outskte  dameter  and  less  than  two  feet  in  length  is  excepted  from  hydrostatic  test  ^^  .^  ^ 

'Al&r  JaiHjary  1.  2005.  0OT-3T  and  3HT  specification  cylnders  must  be  inspected  tiy  a  non<testruclive  tesing  metfwd  approved  by  the  As- 
sociate Administralor. 
3  For  cylnders  not  marked  with  a  sennce  pressure,  see  §  173.301  (eKi)  of  this  subchapter. 
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(2)  In  lieu  of  a  hydrostatic  pressure 
test  (i.e.  volumetric  expansion  or  proof 
pressure  tests)  as  required  by  this 
section,  each  DOT  specification  cylinder 
that  becomes  due  for  periodic 
requalification,  as  specified  in  Table  I  of 
paragraph  (aMi)  of  this  section,  may  be 
requallBed  by  using  one  of  the  following 
methods: 

(i)  Ultrasonic  examination:  Ultrasonic 
examination  must  be  in  conformance 
with  the  requirements  of  the  Appendix 
B  of  Subpart  C  of  part  178  of  this 
subchapter  and  Table  D  of  paragraph 
(a)(2)  of  this  section.  Minimum  w^ 


thinkness  of  each  cylinder  examined  by 
UT  must  be  equal  to  or  greater  than  the 
design  minimum  wall  thickness.  For 
each  cylinder,  the  minimum  wall 
thickness  data  from  the  cylinder 
manufactiirer's  inspection  report  must 
be  available  and  used  during  UT 
examination.  An  external  visual 
inspection  in  accordance  with  the 
applicable  (XA  pamphlet  is  required  to 
be  performed  in  conjuction  with  the 
ultrasonic  examination.  The 
recordkeeping  requirements  for  an 
ultrasonic  examination  must  be  in 
accordance  with  §  180.215.  The  marking 


requirements  for  an  ultrasonic 
examination  must  be  in  accordance  with 
§180.213. 

Note  to  paragraph  (aM2Ni):  The  test 
interval  for  the  requalincation  of  a 
Donmetric-niarked  DOT  specification 
cylinder  subjected  to  UT  examination  is  the 
same  as  specified  in  Table  1  of  paragraph 
(aXl)  of  this  section.  The  ultrasonic 
examination  only  replaces  the  hydrostatic 
pressure  test. 

(ii)  Other  nondestructive 
examinations  (NIK)  as  approved  in 
writing  by  the  Associate  Administrator. 
Table  II  follows: 


TABt^  II.— Criteria  for  Periodic  Ultrasonic  Examination  of  Non-metric  Marked  Cylinders 


DOT  spec 


Coveraae 

weeofcyt- 

Marby 

svanni 

been)  (long^ 

tudbial«Mve) 


Cowafage 
area  of  cyl- 
inder by 
angle  tMwn 
(shear  wave) 


najectablo 

ffl  8K1BWM 

(%ofwal 
INcfcness) 


nejectabte 

insidewaSi 
(muMpteof 

-—  It. ;  III 

WM  mcK- 
ness) 


Reiaclabie 
pit  size  dten- 
(D)x 
dBplh 


nOwBCtBKM 

area  for  re- 
duced wal 
thidaiesa  (t) 
reduced  wal 
t-any  value 
less  Vwn  de- 
sign min. 
wdrD- 
dteneler  of 
the  cylindar 


3T 


3AL  (mig.  after  1989) 


3AA.3A.  3AX.  3AAX 


4B,4BA.4BW4D.4DS.40A 


100%  Of 

sidewal. 


100%  of 

« 

100%  of 


100%  of 


100%  of 


10%  of  Wal 
Thickness  .... 


15%  of  Wal 


4  times  Wal 
Thicknesa  .... 


5  times  Wal 


3  mm  X  *A  of 
tie  De- 
signed 

Wal 

Thickness. 
3  mm  X  *A  of 
twDe- 


100%  of 


100%  of 


NA 


15%  of  Wal 
Tttickness  .... 


NA 


5  times  Wal 
Thicknesa  .... 


NA 


Wal 

Thickness. 
3  mm  X  ^A  of 

the  De- 
signed 

Wal 

Tliickness. 
3  mm  X  ^A  of 

IheDe- 


161  mm?  or 
0.0Q2D2. 


323mm2or 
0.004D>. 


323  mm' or 
0.004D2. 


323mm2or 
0.004D2. 


WalThick- 


'  Tamn  wal  thfckness  in  this  table  means  the  minimum  design  wal  thickness  provided  in  the  manufacturers  inapectton  report. 


(b)  DOT-3A  or  3AA  cytinden.  (1)  A 
cylinder  conforming  to  specification 
D0T-3A  or  3AA  with  a  water  capacity 
of  125  pounds  or  less  that  is  removed 
from  any  cluster,  bank,  group,  rack,  or 
vehicle  each  time  it  is  filled,  may  be 
requalified  every  ten  years  instead  of 
every  five  yean,  provided  the  cylinder 
meets  all  of  the  following — 

(i)  The  cylindisr  was  manufactiired 
after  December  31. 1945: 

(ii)  The  cylinder  is  used  exclusively 
for  air,  argon,  cyclopropane,  ethylene, 
helium,  hydrogen,  krypton,  neon, 
nitroaen.  nitrous  oxide,  oxygen,  sulfur 
hexafluoride,  xenon,  permitted  mixtiues 
of  these  gases  (see  §  173.301(d)  of  this 
subchapter),  and  permitted  mixtures  of 
these  gases  with  up  to  30  percent  by 


voliune  of  carbon  dioxide,  provided  that 
the  gas  has  a  dew  {>oint  at  or  below 
minus  (52*F)  at  1  atmosphere; 

(iii)  Before  each  refill,  the  cylinder  is 
removed  from  any  cluster,  bank,  group, 
rack  or  vehicle  and  passes  the  hammer 
test  specified  in  CGA  Pamphlet  C-6; 

(iv)  The  cylinder  is  driea  immediately 
after  hydrostatic  testing  to  remove  all 
traces  of  water; 

(v)  The  cylinder  is  not  used  for 
underwater  breathing;  and 

(vi)  Each  cylinder  is  stamped  with  a 
five-pointed  star  at  least  one-fourth  of 
an  inch  high  immediately  following  the 
test  date. 

(2)  If.  since  the  last  required 
requalification,  a  cylinder  has  not  been 
used  exclusively  for  the  gases 
specifically  identified  in  paragraph 


(b)(l)(ii)  of  this  section,  but  currently 
conforms  with  all  other  provisions  of 
paragraph  (b)(1)  of  this  section,  it  may 
be  requalified  every  10  yeare  instead  of 
every  five  yeare.  provided  it  is  first 
requalified  and  examined  as  prescribed 
by  §  173.302a(b)(2).  (3)  and  (4)  of  this 
subchapter. 

(3)  Except  as  specified  in  (b)(2)  of  this 
section,  if  a  cylinder,  marked  with  a 
star,  is  filled  with  a  compressed  gas 
other  than  as  specified  in  paragraph 
(b)(l)(ii)  of  this  section,  the  star 
following  the  most  recent  test  date  must 
be  obliterated.  The  cylinder  must  be 
requalified  five  yean  from  the  mariced 
test  date,  or  prior  to  the  first  filling  with 
a  compressed  gas.  if  the  required  five- 
year  requalification  period  has  passed. 
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(c)  DOT  4-series  cylinders.  A  DOT  4- 
series  cylinder,  except  4L  cylinden,  that 
at  any  time  shows  evidence  of  a  leak  or 
of  internal  or  external  corrosion, 
denting,  bulging  or  rough  usage  to  the 
extent  that  it  is  likely  to  be  weakened 
appreciably;  or  that  has  lost  five  percent 
or  more  of  its  official  tare  weight  must 
be  requalified  before  being  refilled  and 
ofiiereid  for  transportation.  (Refer  to  (XA 
Pamphlet  C-6  or  C-6.3,  as  applicable, 
regarding  cylinder  weakening.)  After 
testing,  the  actual  tare  weight  must  be 
recorded  as  the  new  tare  weight. 

(d)  Cylinders  12  pounds  or  less  with 
service  pressures  of  300  psi  or  less.  A 
cylinder  of  12  poimds  or  less  water 
capacity  authorized  for  service  pressure 
of  300  psi  or  less  must  be  given  a 
complete  external  visual  inspection  at 
the  time  periodic  requalification 
becomes  due.  External  visual  inspection 
must  be  in  accordance  with  CGA 
Pamphlet  C-6  or  C-6.1.  The  cylinder 
may  be  hydrostatically  tested  without  a 
water  jacket  and  without  determining 
total  and  permanent  expansions.  The 
test  is  successful  if  the  cylinder,  when 
examiaed  imder  test  pressure,  does  not 
display  a  defect  described  in 

§  180.205(i)(l)(ii)  or  (iii). 

(e)  Proof  pressure  test.  A  cylinder 
made  in  compliance  with  specification 
DOT  43,  DOT  4BA.  DOT  4BW.  DOT  4E 
that  is  used  exclusively  for  anhydrous 
dimethylamine;  anhydrous 
methylamine;  anhydrous 
trimethylamine;  methyl  chloride; 
liquefied  petroleum  gas; 
methylacetylene-propadiene  stabilized; 
or  dichlorodifluoromethane. 
difluoroethane.  difluorochloroethane. 
chlorodifluoromethane, 
chlorotetrafluoroethane. 
trifluorochloroethylene.  or  mixture 
thereof,  or  mixtures  of  one  or  more  writh 


trichlorofluoromethane;  and  that  is 
commercially  free  from  corroding 
components  and  protected  externally  by 
a  stiitable  corrosion-resistant  coating 
(such  as  galvanizing  or  painting)  may  be 
requalified  every  12  years  instead  of 
every  five  yean.  Alternatively,  the 
cylinder  may  be  subjected  to  internal 
hydrostatic  pressure  of  at  least  two 
times  the  marked  service  pressure 
without  detennination  of  expansion,  but 
this  latter  type  of  test  must  be  repeated 
every  seven  yean  after  expiration  of  the 
first  12-year  period.  When  subjected  to 
the  latter  test,  the  cylinder  must  be 
carefully  examined  under  test  pressure 
and  removed  from  service  if  a  leak  or 
other  harmful  defect  exists.  A  cylinder 
requalified  by  the  proof  pressure  test 
method  must  be  marked  after  a  test  or 
an  inspection  with  the  appropriate  RIN 
and  the  date  of  requalification  or 
reinspection  on  the  cylinder  followed 
by  an  "S". 

(f)  Poisonous  materials.  A  cylinder 
conforming  to  specification  DOT-3A, 
DOT-3AA.  DOT-3B.  DOT-4BA  or 
DOT-4BW  having  a  service  pressure  of 
300  psi  or  less  that  is  used  exclusively 
for  methyl  bromide,  liquid;  mixtures  of 
methyl  bromide  and  ethylene 
dibromide.  liquid;  mixtures  of  methyl 
bromide  and  chlorpicrin.  liquid; 
mixtures  of  methyl  bromide  and 
petroleum  solvents,  liquid;  or  methyl 
bromide  and  nonflammable, 
nonliquefied  compressed  gas  mixtures, 
liquid;  that  is  commercially  free  of 
corroding  compcments,  and  that  is 
protected  externally  by  a  suitable 
corrosion  resistant  coating  (such  as 
galvanizing  or  painting)  and  internally 
by  a  suitable  corrosion  resistant  lining 
(such  as  galvanizing)  may  be  tested 
every  10  yean  instead  of  every  five 
yean,  provided  that  a  visual  internal 


and  external  examination  of  the 
cylinder  is  conducted  every  five  yean  in 
accordance  with  CGA  Pamphlet  C-6. 
The  cylinder  must  be  examined  at  each 
filling,  and  rejected  if  a  dent,  corroded 
area,  leak  or  other  condition  indicates 
possible  weakness. 

(g)  Visual  inspections.  A  cylinder 
conforming  to  a  specification  listed  in 
the  table  in  this  paragraph  and  used 
exclusively  in  the  service  indicated 
may.  instead  of  a  periodic  hydrostatic 
test,  be  given  a  complete  external  visual 
inspection  at  the  time  periodic 
requalification  becomes  due.  External 
visual  inspection  must  be  in  accordance 
with  CGA  Pamphlet  C-6  or  C-6.3,  as 
applicable.  When  this  inspection  is  used 
instead  of  hydrostatic  pressure  testing, 
subsequent  inspections  are  required  at 
five-year  intervals  after  the  first 
inspection.  Inspections  must  be  made 
only  by  persons  holding  a  current  RIN 
and  the  results  recorded  and  maintained 
in  accordance  with  §  180.215.  Records 
shall  include:  date  of  inspection  (month 
and  year);  DOT  specification  number; 
cylinder  identification  (registered 
symbol  and  serial  number,  date  of 
manufacture,  and  owner);  type  of 
cylinder  protective  coating  (including 
statement  as  to  need  of  refinishing  or 
recoating);  conditions  checked  (e.g., 
leakage,  corrosion,  gouges,  dents  or  digs 
in  shell  or  heads,  broken  or  damaged 
footring  at  protective  ring  or  fire 
damage);  disposition  of  cylinder 
(retiimed  to  service,  returned  to 
cylinder  manufacturer  for  repaire  or 
condemned).  A  cylinder  passing 
requalification  by  the  external  visual 
in^>ection  miist  be  marked  in 
accordance  with  §  180.213. 
Specification  cylinden  must  be  in 
exclusive  service  as  follows: 


Cylinders  made  in  compliance  with— 


DOT-3A.  DOT-3AA.  DOT-3A480X.  DOT-4AA480  

DOT-3A.  0OT-3AA,  OOT-3A480X,  DOT-<J8.   00T-4B,  DOT-4BA, 

D0T-4BW. 
D0T-3A,  DOT-3A480X,  D0T-3AA.  DOT-38,  DOT-4AA480,  D0T-4B, 

D0T-4BA.  D0T-4BW. 
D0T-3A,  D0T-3AA.  DOT-3A480X.  D0T-4B,  DOT-4BA,  D0T-4BW, 

D0T-4E. 
DOT-3A.  DOT-3AA.   DOT-«A480X.  DOT-3B.   DOT-4B.  D0T-4BA. 

DOT-48W.  D0T-4E. 
DOT-^.  D0T-3AA.  DOT-3A480X.  D0T-3B.   DOT-48.  D0T-4BA. 

DOT-4BW.  DOT-4E. 
D0T-3A.  DOT-3AA,  DOT-aB.  DOT-4B.  D0T-4BA.  DOT-4BW.  DOT- 

4E. 
D0T-3A.  D0T-3AA.  D0T-3B.  D0T-4B.  D0T-4BA.  DOT-4BW 


DOT-4B240.  DOT-4BW240 


Used  exdusively  tor- 


Anhydrous  ammonia  of  at  least  99.99%  purity. 
Buladnne,  inhiiiled.  which  is  commercialy  tree  from  corrodmg  compo- 
nents. 
Cyckiprapane  which  is  commerciaihf  tree  from  corrodmg  comppnents. 

Fluorinrted  hydrocaibons  and  mbrtures  thereof  which  are  commercialy 

free  from  con  odhig  components. 
UqutfRed  hydrocartxm  gas  which  is  commeraaly  free  trom  conodng 


Lkpefied  petroleum  gas  which  is  commefcialy  free  from  corroding 

components. 
Melhylacelytone-prapadnne,   stabilized,   which  is  oommercialy   free 

from  oorrodng  oomponanls. 
Anhydrous  mono,  d .  Uimetiylamines  «Mch  are  oommercialy  free  from 

oorrodng  oomponentt. 
EthylenoHrano.  vMbitod. 


(h)  Cylinders  containing  anhydrous  ammonia.  A  cylinder  made  in  compliance  with  specification  D0T-3A.  DOT- 
3A480X.  or  DOT-4AA480  used  exclusively  for  anhydrous  ammonia,  conunerdally  free  from  corroding  components,  and 
protected  externally  by  a  suitable  corrosion-resistant  coating  (such  as  painting)  may  be  requalified  every  10  yeare  instead 
of  every  five  yean. 
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(i)  Requalification  of  DOT  8  series  cylinders.  (1)  Each  owner  of  a  DOT  8  series  cylinder  used  to  tnmsport  acetylene 
must  have  the  cylinder  shell  and  the  porous  filler  requalified  in  accordance  with  CGA  Pamphlet  C-13.  Requalification 
must  be  performed  in  accordance  with  the  following  schedule: 


Date  of  cylindef  manufacture 

SheH  (visual  inspection)  requaKficalion 

Porous  Mer  requalification 

Initial 

Subsequent 

Initid 

Subsequent 

Before  January  1, 1991  

On  or  after  January  1.  1991 

Before  January  1. 2001  

10  years'  

10  years  . — 

10  years  

Before  January  1,2011  _. 

3  to  20  years  2 

tM  required. 
Not  required. 

*  Years  from  date  of  cylinder  manufacture. 
2  For  a  cyfrxler  manumctured  on  or  after  JarHiary  1,  1991, 
no  later  than  20  years,  from  the  date  of  manufacture. 


requalification  of  the  porous  filler  must  be  performed  no  sooner  ttian  3  years,  and 


(2)  Unless  requalified  and  marked  in 
accordance  with  CGA  Pamphlet  C-13 
before  October  1, 1994,  an  acetylene 
cylinder  must  be  requalified  by  a  person 
who  holds  a  cxirrent  RIN. 

(3)  If  a  cylinder  valve  is  replaced,  a 
cylinder  valve  of  the  same  weight  must 
be  used  or  the  tare  weight  of  the 
cylinder  must  be  adjusted  to 
compensate  for  valve  weight 
diH'erential. 

(4)  The  person  performing  a  visual 
inspection,  or  requalification  must 
record  the  results  as  specified  in 

§  180.215. 

(5)  The  person  performing  a  visual 
inspection,  or  requalification  must  mark 
the  cylinder  as  specified  in  §  180.213. 

())  Cylinders  used  as  a  fire 
extinguisher.  Only  DOT  specification 
cylinders  used  as  fire  extinguishers  and 
meeting  Special  Provision  18  in 
§  172.102(c)(1)  of  this  subchapter  may 
be  requalified  in  accordance  with  this 
paragraph  (j). 

(1)  A  DOT  specification  4B.  4BA. 
4B240ET  or  4BW  cylinder  may  be  tested 
as  follows: 

(i)  For  a  cylinder  with  a  water 
capacity  of  1 2  pounds  or  less  by 
volumetric  expansion  test  using  the 
water  jacket  method  or  by  proof 
pressure  test.  A  requalification  must  be 
performed  12  years  after  the  original  test 
date  and  at  12-year  intervals  thereafter. 

(ii)  For  a  cylinder  having  a  water 
capacity  over  12  poimds — 

(A)  ^  proof  pressure  test.  A 
requalification  must  be  performed  12 
years  after  the  original  test  date  and  at 
7-year  intervals;  or 

(B)  By  volumetric  expansion  test  using 
the  water  jacket  method.  A 
requalification  must  be  performed  12 
years  after  the  original  test  date  and  at 
12-year  intervals  thereafter. 

(2)  A  DOT  specification  3A.  3AA,  or 
3AL  cylinder  must  be  requalified  by 
volumetric  expansion  test  using  the 
water  jacket  method.  A  requalification 
must  be  performed  12  years  after  the 
original  test  date  and  at  12-year 
intervals  thereafter. 

(k)  Requalification  of  foreign  cylinders 
filled  for  export. 


(1)  A  cylinder  manufactured  outside 
the  United  States,  other  than  as 
provided  in  %  171.12a  of  this 
subchapter,  that  has  not  been 
manufactured,  inspected,  tested  and 
marked  in  accordance  with  part  178  of 
this  subchapter  may  be  filled  with 
compressed  gas  in  the  United  States, 
and  shipped  solely  for  export  if  it  meets 
the  following  requirements,  in  addition 
to  other  reauirements  of  this  subchapter: 

(i)  It  has  been  inspected,  tested  and 
marked  (with  only  tbe  month  and  year 
of  test)  in  conformance  with  the 
procedures  and  requirements  of  this 
subpart  or  the  Associate  Administrator 
has  authorized  the  filling  company  to 
fill  foreign  cylinder  under  an  alternative 
method  of  Qualification;  and 

(ii)  It  is  oniered  for  transportation  in 
conformance  with  the  requirements  of 
§  173.301(1)  of  this  subchapter. 

(2)  (Reserved] 

fiaosil    Repair, rebuHdhig and rafMM 
traatmant  of  >>ooii>alilt  iimhad  DOT^ 


(a)  General  requirements  for  repair 
and  rebuilding.  Any  repair  or  rebuilding 
of  a  DOT  4B,  4BA  or  4BW  cylinder  must 
be  performed  by  a  person  holding  an 
approval  as  specified  in  §  107.805  of 
this  chapter.  A  person  performing  a 
rebuild  function  shall  be  considered  a 
manufacturer  subject  to  tbe 
requirements  of  §  178.2(a)(2)  and 
subpart  C  of  part  178  of  this  subchapter. 
The  person  performing  a  repair,  rebuild, 
or  reheat  treatment  must  record  the  test 
results  as  specified  in  §  180.215.  Eacb 
cylinder  that  is  successfully  repaired  or 
rebuilt  must  be  marked  in  accordance 
with  §  180.213. 

(b)  General  repair  requirements.  Any 
repair  of  a  cylinder  must  be  made  in 
accordance  with  the  following: 

(1)  The  repair  and  the  inspection  of 
the  vfoik  performed  must  be  made  in 
accordance  with  the  requirements  of  the 
cylinder  specification. 

(2)  The  person  performing  the  repair 
shall  use  the  procedure,  equipment,  and 
filler  metal  or  brazing  material  as 
authorized  by  the  approval  issued  under 
§  107.805  of  this  chapter. 


(3)  Welding  and  brazing  shall  be 
performed  on  an  area  free  from 
contaminants. 

(4)  A  weld  defect,  such  as  porosity  in 
a  pressure  retaining  seam,  slull  be 
completely  removed  before  rewelding. 
Puddling  may  be  used  to  remove  a  weld 
defeict  only  by  the  tungsten  inert  gas 
shielded  arc  process. 

(5)  After  removal  of  a  non-pressure 
attachment  and  before  its  replacement, 
the  cylinder  shall  be  given  a  visual 
inspection  in  accordance  with 

§  180.205(f). 

(6)  Reheat  treatment  of  DOT-4B,  4BA 
or  4BW  specification  cylinders  after 
replacement  of  non-pressure 
attachments  is  not  required  when  the 
total  weld  material  does  not  exceed  8 
inches.  Individual  welds  must  be  at 
least  three  inches  apart. 

(7)  After  repair  of  a  DOT  4B.  4BA  or 
4BW  cylinder,  the  weld  area  is  to  be 
leak  tested  at  the  service  pressure  of  the 
cylinder. 

(8)  Repair  of  weld  defects  must  be  free 
of  cracks. 

(9)  When  a  non-pressure  attachment 
with  the  original  cylinder  specification 
mariungs  is  replaced,  all  markings  must 
be  transferred  to  the  attachment  on  the 
repaired  cylinder. 

(10)  Walls,  heads  or  bottoms  of 
cylinders  with  defects  or  leaks  in  base 
metal  may  not  be  repaired,  but  may  be 
replaced  as  provided  for  in  paragraph 
(d)  of  this  section. 

(c)  Additional  repair  requirements  for 
4L  cylinders.  (1)  Repairs  to  a  DOT  4L 
cylinder  are  limited  to  the  following: 

(i)  The  removal  of  either  end  of  the 
insulation  jacket  to  permit  access  to  the 
cylinder,  piping  system,  or  neck  tube. 

(ii)  The  replacement  of  the  neck  tube. 
At  least  a  13  mm  (0.51  inch)  piece  of  the 
original  neck  tube  must  be  protruding 
above  the  cyUnder's  top  end.  The 
original  weld  attaching  the  neck  tube  to 
the  cylinder  must  be  sound  and  the 
replacement  neck  tube  must  be  welded 
to  this  remaining  piece  of  the  original 
neck  tube. 

(iii)  The  replacement  of  material  such 
as,  but  not  limited  to,  the  insulating 
material  and  the  piping  system  within 
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the  insulation  space  is  authorized.  The 
replacement  material  must  be 
equivalent  to  that  used  at  the  time  of 
original  manufacture. 

(iv)  Other  welding  procedures  which 
are  qualified  by  CGA  Pamphlet  C-3,  and 
not  excluded  hy  the  definition  of 
rebuild,  are  authorized. 

(2)  After  repair,  the  cylinder  must  be: 

(i)  Pressure  tested  in  accordance  with 
the  specifications  under  which  the 
cylinder  was  originally  manufactured; 

(ii)  Leak  tested  before  and  after 
assembly  of  the  insulation  jacket  using 
a  mass  spectrometer  detection  system; 
and 

(iii)  Tested  for  heat  conductivity 
requirements. 

(d)  General  rebuilding  requirements. 
(1)  The  rebuilding  of  a  cylinder  must  be 
made  in  accordance  with  the  following 
requirements: 

(i)  The  person  rebuilding  the  cylinder 
must  use  the  procedures  and  equipment 
as  authorized  by  the  approval  issued 
under  §  107.805  of  this  chapter. 

(ii)  After  removal  of  a  non-pressure 
component  and  before  replacement  of 
any  non-pressure  component,  the 
cylinder  must  be  visually  inspected  in 
accordance  with  CGA  Pamphlet  C-6. 

(iii)  The  rebuilder  may  rebuild  a  DOT 
4B,  4BA  or  4BW  cylinder  having  a  water 
capacity  of  20  pounds  or  greater  by 
replacing  a  head  of  the  cylinder  using  a 
circumferential  joint.  When  this  weld 
joint  is  located  at  other  than  an  original 
welded  joint,  a  notation  of  this 
modification  shall  be  shown  on  the 
Manufiacturer's  Report  of  Rebuilding  in 
§  180.215(d)(2).  Weld  joint  must  be  on 
the  cylindrical  section  of  the  cylinder. 

(iv)  Any  welding  and  the  inspection 
of  the  rebuilt  cylinder  must  be  in 
accordance  with  the  requirements  of  the 
applicable  cylinder  specification  and 
the  following  requirements: 

(A)  Rebuilding  of  any  cylinder 
involving  a  joint  subject  to  internal 
pressure  may  only  be  performed  by 
fusion  welding; 

(B)  Welding  shall  be  performed  on  an 
area  free  from  contaminants;  and 

(C)  A  weld  defect,  such  as  porosity  in 
a  pressure  retaining  seam,  shall  be 
completely  removed  before  rewelding. 
Puddling  may  be  used  to  remove  a  weld 
defect  only  by  the  tungsten  inert  gas 
shielded  arc  process. 

(2)  Any  rebuilt  cylinder  must  be — 
(i)  Heat  treated  in  accordance  with 
paragraph  (f)  of  this  section; 

(ii)  Subjected  to  a  volumetric 
expansion  test  on  each  cylinder  as 
specified  in  CGA  Pamphlet  C-1. 
paragraphs  4  or  5,  and  Appendices  A 
and  B.  The  results  of  the  tests  must 
conform  with  the  applicable  cylinder 
specification; 


(iii)  Inspected  and  have  test  data 
reviewed  to  determine  conformance 
wdth  the  appUcable  cylinder 
specification;  and 

(iv)  Made  of  material  that  conforms  to 
the  specification.  Determination  of 
conformance  shall  include  chemical 
analysis,  verification,  inspection  and 
tensile  testing  of  the  replaced  part. 
Tensile  tests  must  be  performed  on  the 
replaced  part  after  heat  treatment  by  lots 
defined  in  the  applicable  specification. 

(3)  A  record  of  rebuilding  must  be 
completed  for  eacb  cylinder  rebuilt  in 
the  format  presented  in  §  180.215(d). 

(4)  Rebuilding  a  cylinder  with  brazed 
seams  is  prohibited. 

(5)  When  an  end  with  the  original 
cylinder  specification  markings  is 
replaced,  all  markings  must  be 
transferred  to  the  rebuilt  cylinder. 

(e)  Additional  rebuilding 
requirements  for  DOT-4L  cylinders.  (1) 
The  rebuilding  of  a  DOT  4L  cylinder  is: 

(i)  Substituting  or  adding  material  in 
the  insulation  space  not  identical  to  that 
used  in  the  original  manufacture  of  that 
cylinder; 

(ii)  Making  a  weld  repair  not  to 
exceed  150  mm  (5.9  inches)  in  length  on 
the  longitudinal  seam  of  the  cylinder  or 
300  nun  (11.8  inches)  in  length  on  a 
circumferential  weld  joint  of  the 
cylinder,  or 

(iii)  Replacing  the  outer  jacket. 

(2)  Reheat  treatment  of  cylinders  is 
prohibited. 

(3)  After  rebuilding,  eacb  inner 
containment  vessel  must  be  proof 
pressure  tested  at  2  times  its  service 
pressure.  Each  completed  assembly 
must  be  leak-tested  using  a  mass 
spectrometer  detection  system. 

(0  Reheat  treatment.  (1)  Prior  to 
reheat  treatment,  each  cylinder  must  be 
given  a  visual  inspection,  internally  and 
externally,  in  accordance  with 
§  180.205(f). 

(2)  Cylinders  must  be  segregated  in 
lots  for  reheat  treatment,  llie  reheat 
treatment  and  visual  inspection  must  be 
performed  in  accordance  vtrith  the 
specification  for  the  cylinders  except  as 
provided  in  paragraph  (f)(4)  of  this 
section. 

(3)  After  reheat  treatment,  each 
cylinder  in  the  lot  must  be  subjected  to 
a  volumetric  expansion  test  and  meet 
the  acceptance  criteria  in  the  applicable 
specification  or  be  scrapped. 

(4)  After  all  welding  and  heat 
treatment,  a  test  of  the  new  weld  must 
be  performed  as  required  by  the  original 
specification.  The  test  results  must  be 
recorded  in  accordance  with  §  180.215. 

$180,213    Raqualitlcatlon  marldnga. 

(a)  General.  Each  cylinder  that  has 
been  requalified  in  accordance  Mrith  this 


subpart  with  acceptable  results  must  be 
marked  as  specified  in  this  section. 
Required  markings  may  not  be  altered  or 
removed. 

(b)  Placement  of  maridngs.  Each 
cylinder  must  lie  plainly  and 
penqanently  mailed  into  the  metal  of 
the  cylinder  as  permitted  by  the 
applicable  specification.  Unless 
authorized  by  the  cylinder  specification, 
marking  on  the  cylinder  sidewall  is 
prohibited. 

(1)  Required  specification  markings 
must  be  legible  so  as  to  be  readily 
visible  at  ^1  times.  Markings  that  are 
becoming  illegible  may  be  remarked  on 
the  cylinder  as  provided  by  the  original 
specification.  The  markings  may  be 
placed  on  any  portion  of  the  upper  end 
ofthecylinder  excluding  the  sidewalL  . 
No  steel  stamping,  engraving,  or 
scribing  may  be  made  in  the  sidewall  of 
the  cylinder  unless  specifically 
permitted  in  the  applicable  cylinder 
specification.  A  metal  plate  if  used, 
must  be  attached  as  provided  by  the 
original  specification. 

(2)  Markings  of  previous  tests  may  not 
be  obliterated,  except  when  the  space 
originally  provided  for  requalification 
dates  becomes  filled,  additional  dates 
may  be  added  as  follows: 

(i)  All  preceding  test  dates  may  lie 
removed  by  peening  provided  that — 

(A)  Permission  is  obtained  fit>m  the 
cylinder  owner; 

(B)  The  minimum  wall  thickness  is 
maintained  in  accordance  with 
manufacturing  specifications  for  the 
cylinder;  and 

(C)  The  original  manufacturing  test 
date  is  not  removed. 

(ii)  When  the  cylinder  is  fitted  with  a 
footring.  additional  dates  may  b& 
mariLed  on  the  external  surface  of  the 
footring. 

.   (c)  Marking  method.  The  depth  of 
markings  may  be  no  greater  than  that 
specified  in  the  applicable  specification. 
The  markings  must  be  made  by 
stamping,  engraving,  scribing  or  any 
method  approved  in  writing  by  the 
Associate  Administrator. 

(1)  A  cylinder  used  as  a  fire 
extinguisher  (§  180.209(j))  may  be 
maii^  by  using  a  pressure  sensitive 
label. 

(2)  For  a  DOT  3HT  cylinder,  the  test 
date  and  RIN  must  l>e  applied  by  low- 
stress  steel  stami}s  to  a  depth  no  greater 
than  that  prescribed  at  the  time  of 
manufacture.  Stamping  on  the  sidewall 
is  not  authorized. 

(d)  Requalification  markings.  (1)  Each 
cylinder  that  has  successfully  passed 
requalification  must  be  marked  with  the 
RIN  set  in  a  square  pattern,  between  the 
month  and  year  of  the  requalification 
date.  The  first  character  of  the  RIN  must 
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appear  in  tha  upper  left  comer  of  the 
square  pattetn:  the  second  in  the  upper 
right;  the  third  in  the  lower  right,  and 
the  fourth  in  the  lower  left.  Example:  A 
cylinder  requalified  in  September  1998, 
and  approved  by  a  person  who  has  been 
issued  RIN  "A123",  would  be  marked 
plainly  and  permanently  into  the  metal 
of  the  cylinder  in  accordance  with 
location  requirements  of  the  cylinder 
specification  or  on  a  metal  plate 
permanently  secured  to  the  cylinder  in 
accordance  with  paragraph  (b)  of  this 
section: 


Al 


32 


98 


(2)  Upon  a  written  request,  variation 
from  the  marking  requirement  may  be 
approved  by  the  Associate 
Administrator. 

(3)  Exception.  A  cylinder  subject  to 
the  requirements  of  §  173.301(1)  of  this 
subchapter  mayypot  be  marked  with  a 
RIN. 

(e)  Sixe  ofmarkingf.  The  size  of  the 
niBrkingK  must  be  at  least  6.35  mm  (V4 
in.)  hi^,  except  that  RIN  characters 
must  ba  at  least  3.18  mm^V^  in.)  high. 

(f)  Illustrations  of  the  required 
maridng  information  for  metric-mariLed 
cylinders  and  exemption  cylinders  after 
requalification  are  as  follows: 

(1)  Ultrasonic  examination: 

9     Al  98   UT 

32 

(2)  Volumetric  expansion  test: 

9     Al  98 

32 

(g)  Illustrations  of  the  required 
marking  infcvmation  for  nonmetric- 
marked  cylinders  and  exemption 
cylinders  after  requalification  are  as 
follows: 

(1)  5-year  volumetric  expansion  test: 
10-year  voliunetric  expansion  test 
(cylinders  conforming  to  §  180.20g(f) 
and  (h)):  or  12-year  volumetric 
expansion  test(fire  extinguishers 
conforming  to  $  173.309(b)  of  this 
subchapter  and  cylinders  conforming  to 
§  180.209(e)and  §  180.209(g)): 

9    Al  98 

32 


(2)  10-year  volumetric  expansion 
test(cylinders  conforming  to 

§  180.209(b)): 

9    Al  98    it 

32 

(3)  Special  filling  limits  up  to  10%  in 
excess  of  the  marked  service  pressure 
(cylinders  conforming  to  §  173.302a(b) 
of  this  subchapter): 

9    Al  98    + 

32 

(4)  Proof  pressure  test  (fire 
extinguishers  conforming  to 

§  173.309(b)  of  this  subchapter  and 
cylinders  conforming  to  §  180.209(e)): 

9     Al  98    S 

32 

(5)  5-year  external  visual  inspection 
(cylinders  conforming  to  §  180.209(g)): 

9    Al  98   E 

32 

(6)  Requalificatim  after  a  repair 
procedure  and  volumetrically  tested 
(cylinders  conforming  to  §  180.211): 

9  Al  98  RP 

32 

(7)  Requalification  after  a  repair 
procedure  and  proof  pressure -tested 
(cylinders  coofonning  to  §  180.211): 

9  Al  98  RPS 

32 

(8)  Requalification  after  a  rebuilding 
procedure: 

9    Al  98  RB 

32 

(9)  DOT  8  series  cylinder  shell 
reinspection  only: 

9    Al  98  S 

32 

(10)  DOT  8  series  cylinder  shell  and 
porous  filler  reinspection: 

9    Al  98  FS 

32 


%  1Ml216    RapofUnQ  Mid  racofd  fetanHon 


(a)  Facility  records.  A  person  who 
reqiialifias.  repairs  or  rebuilds  cylinders 
shall  maintain  the  following  records 
where  the  requalification  is  perfonned: 

(1)  Current  KIN  issuance  letter; 

(2)  If  the  RIN  has  expired  and  renewal 
is  pending,  a  copy  of  the  renewal 
request; 

(3)  Copies  of  notifications  to  Associate 
Adininistrator  required  under  $  107.805 
of  this  subdiapter; 

(4)  Currant  copies  of  those  portions  of 
this  subchapter  that  af^ly  to  its  cylinder 
requalification  and  marking  activities  at 
that  location; 

(5)  Current  o^ies  of  all  exemptions 
governing  exemption  cylinders 
requalified  or  marked  by  the  requalifier 
at  that  location:  and 

(6)  The  information  contained  in  each 
applicable  CGA  or  ASTM  standard 
incorp<H«ted  by  reference  in  §  171.7  of 
this  subchapter  that  applies  to  the 
requalifier's  activities.  This  information 
must  be  the  same  as  contained  in  the 
edition  incesptwated  by  refarenca  in 

§  171.7  irfthiii  subchapter. 

(b)  Bequaiipcation  records.  Daily 
recimls  of  visual  inspecticm,  pressiue 
test,  and  ultrasonic  examination,  as 
q>plicahle,  must  be  maintained  by  the 
person  who  performs  the  requalification 
until  either  tlie  expiration  of  the 
requalification  period  or  until  the 
cylinder  is  again  requalified,  whichever 
occurs  first.  A  single  date  may  be  used 
for  eadi  test  sheet,  provided  each  test  on 
the  sheet  was  conducted  on  that  date. 
Ditto  marks  or  a  soUd  vertical  line  may 
be  used  to  indicate  repetition  of  the 
preceding  entry  for  tlw  Allowing 
entries:  date;  actual  dimensions;  if 
present,  manufacturer's  name  or 
symbol;  if  present,  o%vner's  name  or 
symbol  and  test  operator.  Blank  spaces 
may  not  be  used  to  indicate  repetition 
of  a  prior  entry.  The  rectwds  must 
include  the  following  information: 

(1)  Pressure  test  records.  For  each  test 
to  demonstrate  calibration,  the  date; 
serial  number  of  the  calibrated  cy Under; 
calibration  test  pressure;  total,  elastic 
and  permanent  expansions;  and  legible 
identification  of  test  operator.  The  test 
operator  must  be  able  to  demonstrate 
that  the  results  of  the  daily  calibration 
verification  correspond  to  the    . 
hydrostatic  tests  that  were  performed  on 
that  day.  The  daily  verification  of 
calibration  (s)  may  be  recorded  on  the 
same  sheets  as,  and  with,  test  records 
for  that  date. 

(2)  Pressure  test  and  visual  inspection 
records.  The  date  of  requalification; 
serial  number;  DOT  specification  or 
exemption  number;  marked  pressure; 
actual  dimensions;  if  present. 
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manufacturer's  name  or  symbol;  if 
present,  owner's  name  or  symbol;  result 
of  visual  inspection;  actual  test 
pressure;  total,  elastic  and  permanent 
expansions;  percent  permanent 
expansicm;  disposition,  with  reason  for 
any  repeated  test,  rejection  or 
condemnation;  and  legible 
identification  of  test  operator.  For  each 
cylinder  marked  pursuant  to 
§  173.302a(b)(5)  of  this  subchapter,  the 
test  sheet  must  indicate  the  method  by 
which  any  average  or  maximum  wall 
stress  was  computed.  Records  must  be 
kept  for  aU  completed,  as  well  as 
unsuccessful  tests.  The  entry  for  a 
second  test  under  CGA  Pamphlet  C-1 
after  a  fiulure  to  hold  test  pressure,  must 


indicate  the  date  of  the  earlier 
inspection  or  test. 

(3)  Wall  stress.  Calculations  of  average 
and  maximum  wall  stress  pursuant  to 

§  173.302a(b)(3)  of  this  subchapter,  if 
performed; 

(4)  Calibration  certificates.  The  most 
recent  certificate  of  calibration  must  be 
maintained  for  each  calibrated  cylinder. 

(5)  Ultrasonic  examination  records. 
The  information  prescribed  in  ASTM  E 
797  or  ASTM  E  213  as  applicable. 

(c)  Repair,  rebuilding  or  reheat 
treatment  records.  (1)  Records  covering 
welding  or  brazing  repairs,  r^uilding  or 
reheat  treating  shall  he  retained  for  a 
minimum  of  fifteen  years  by  the 
approved  facility. 


(2)  A  record  for  rebuilding,  in 
accordance  with  §  180.211(d),  must  be 
completed  fw  each  cylinder  rebuilt.  The 
record  must  be  clear,  legible,  and 
contain  the  following  information: 

Cylindw  Mantificatteii 

Original  Manu£K:turBr 


Cylinder  Specification  Number  and  Service 

PrassuTB    

Cylinder  Serial  Number    

Date  at  Original  ManufKturer 

Other  Identification  Maries  


Parti 


Putt  Being  Replaced  _ 

Heat  Identification 

Steel  ManutKtured  by 
Analysis  Perfonned  by 


c 

P 

S 

Si 

Mr 

Ni 

Cr 

Mo 

Cu 

Ai 

Zn 

lecei^  ef  Physical  Teal  ef  t sylai  eaisl  Parts 

Yield  PSI 

TenaiePSI 

clongaaon  n  inaies 

Reduction  in  waa  % 

Weld  bend 

WeUtanale 

lea 
Calculated  volumetric  capacity  of  the  cylinder  being 

t4  ef  VetHBMirk:  ExpaMiea 

nbuilt-                               Ihi 

Teal 

1. 

Adualtest 
pressure 

ToM  expansion 

^1     IIIM    H    III   ■   ■■! 

rnBrrnanerv 
expansion 

Pefoeni  of  total  to 
pennanent 

VdumaWc 
capacay 

- 

(Permanent  expansion  may  not  exceed  10% 
of  the  total  aiqMnsion)  (Volumetric  Capacity 
of  a  rebuik  cylinder  must  be  within  plus  or 
minus  3%  at  the  calculated  capacity) 
I  certify  that  this  rebuilt  cylinder  is 
accurately  represented  by  tha  data  above  and 


oompUet  with  all  of  the  raquiiements  in 
Subchapter  C  of  49  CFR. 

Repair  Tedmidan 

Date   

Compeny  Repceaentative  

Date    


Issued  in  Washington  D.C  oo  October  Mi- 
1998,  under  authority  delegated  in  49  CFR 
Part  106,  Appwidix  A. 
AlaaLlaharts. 

Associate  Administrator /or  Hoxordouc 
ktatmials  Safety. 

(PR  Doc  9S-28118  Filed  10-26-98;  10:46 
am] 


Friday 

October  30,  1998 


Part  III 

Federal  Trade 
Commission 
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FEDERAL  TRADE  COMMBSION 
16CFRPwt308 
Piy-per-CaN  Rule 

AQOICY:  Federal  Trade  Commisaion. 
ACTION:  Notice  of  proposed  rulonaking. 

SUMMARY:  In  this  document,  the  Federal 
Trade  Ccnnmission  (the  "Commission" 
or  "FTC")  issues  a  Notice  of  Proposed 
Rulemaking  to  amend  the  Commission's 
Trade  Regulation  Rule  Pursuant  to  the 
Telephone  Disclosure  and  Dispute 
Resolution  Act  of  1992  (the  "900- 
Number  Rule."  "Rule."  or  "original 
Rule"),  16  CFR  Part  308.  and  requests 
public  comment  on  the  proposed 
changes.  The  goO-Numbwr  Rule  governs 
the  advertising  and  operation  of  pay- 
peiHcall  services,  and  establishes  billing 
dispute  procediues  for  those  services  as 
«vell  as  for  other  telephone-billed 
purchases. 

This  docimient  invites  written 
comments  on  all  issues  raised  by  the 
proposed  changes  and.  specifically,  on 
the  questions  set  forth  in  Section  I  of 
this  Notice.  This  document  also 
cnnt«in«  an  invitation  to  participate  in 
a  public  woriuhop  to  be  held  following 
the  close  of  the  comment  period,  to 
aflbrd  the  Commission  st^  and 
interested  parties  an  qpportimity  to 
explore  and  discuss  issues  raised  during 
the  comment  period. 

DATfS:  Written  commenU  will  be 
accepted  until  January  8, 1999. 
Notification  of  interest  in  participating 
in  the  public  woricshop  also  must  be 
submitted  on  or  before  January  8, 1999. 
The  public  woricshop  will  be  held  on 
February  25  and  26, 1999,  firom  9:00 
a.m.  until  5:00  p.m. 

AOOREStEt:  Six  paper  copies  of  each 
written  comment  uould  be  submitted 
to  the  Office  of  the  Secretary,  Room  159, 
Federal  Trade  Commission.  6th  Street 
and  Pennsylvania  Avenue,  N.W., 
Washington.  IX  20580.  To  encourage 
prompt  and  efficient  review  and 
dissemination  of  the  comments  to  the 
public,  all  comments  should  also  be 
submitted,  if  possible,  in  electronic 
form,  on  either  a  5V4  or  a  3^/^  inch 
computer  disk,  with  a  label  on  the  disk 
stating  the  name  of  the  commenter  and 
the  name  and  version  of  the  word 
processing  program  used  to  create  the 
document.  (Programs  based  on  DOS  are 
preferred.  Files  from  other  operating 
systems  should  be  submitted  in  ASCII 
text  format  to  be  accepted.)  Individual 
members  of  the  public  filing  onnments 
need  not  submit  multiple  copies  or 
comments  in  electronic  form.  Comments 
should  be  identified  as  "Pay-Per-Call 


Rule  Review— Comment.  FTC  File  No. 
R611016." 

Notification  of  interest  in 
participating  in  the  public  woricshop 
should  be  submitted  in  writing, 
separately  from  vtrritten  comments,  to 
Carole  Danielson,  Division  of  Marketing 
Practices,  Federal  Trade  Commission. 
6th  Street  and  Pennsylvania  Avenue. 
N.W..  Washington.  DC  20580.  The 
public  workshop  will  be  held  at  the 
Federal  Trade  Commission,  6th  Street 
snd  Pennsylvania  Avenue.  N.W.. 
Washington.  DC  20580. 
FOR  RIRTICR  MP0RMAT10N  OONTACR 
Adam  Cohn.  (202)  326-3411.  Marianne 
Schwanke.  (202)  326-3165.  or  Carole 
Danielson.  (202)  326-3115.  Divisiao  of 
Mariceting  Practices.  Bureau  of 
Consumer  Protection.  Federal  Trade  . 
Commission.  Washington.  DC  20580. 


Section  A.  BackgnNUMl 

].  Telephone  Disclosure  and  Dispute 
Resolution  Act  of  1992  ("TDDRA") 

Congress  enacted  the  Telephone 
Disclosure  and  Diniute  Rasolution  Act 
of  1992  ("TDDRA").  15  U.S.C  5701  et 
seq..  to  curtail  the  un&ir  and  deceptive 
practices  engsged  in  by  some  pay-per- 
call  businesses  snd  to  encourage  the 
growth  of  the  legitimate  pay-per-call 
industry.!  Tide  I  of  TDDRA  directed  the 
Federal  Communications  Commission 
("FCC')  to  adopt  regulations  defining 
the  obligations  of  common  carriers  in 
connection  %vith  providing  tarifled 
common  carrier  services  to  pay-per<all 
services.'  Tide  I  also  set  foru  the 
original  definition  of  "pay-per-call 
services."  which  limited  the  term  to 
certain  specified  services  accessed 
through  the  use  of  a  900  telephone 
number.' 

Htles  n  and  m  of  TIX)RA  required 
the  FTC  to  prescribe  regulaticms 
governing  various  sspects  of  telephone- 
billed  purchases,  including  pay-per-call 
services.*  Tide  II  of  TDDRA  directed  the 
Commissira  to  enact  regulati<ms 
governing  the  advertising  and  operation 
of  pay-per-call  services.  Among  other 
things.  TIH)RA  specified  that  certain 
disclosures  appear  in  all  advertising  for 
pay-per-call  programs  and  in 


>  This  ttaHmomaX  muBinariaM  rninri'  findings 
rsgutUng  Um  pay-p«r-caU  industiy  at  lbs  tims  it 
passad  tha  la|^slation.  For  grsatar  datail  ooooarning 
tlM  problams  Congraas  found  to  ba  aianriatad  with 
pay-par<all  sarvicas,  saa  15  U.S.C  5701(b). 

>Titla  I  U  codifiad  at  47  U.S.C  228.  Tha  FCX: 
publiahad  iu  Notica  of  Propoaad  Rulamalting  and 
Notioa  of  Inquiiy  at  SS  FR 14371  (March  17, 1«S3). 
Tha  FOCs  Rulas  aia  at  47  CFR  64.1501  at  mq. 

*47  U.S.C  22S(iXl).  Seenoto  14.  infn. 

«Tttte  n  of  TDDRA  is  codifiad  at  15  U.S.C  5711- 
5714.  TiUa  m  of  TDDRA  U  codifiad  at  15  U.S.C 
5721-5724. 


introductofy  messages  ("preambles")  at 
the  start  of  such  pay-pei^call  programs. 
Htle  n  also  prohibited  pay-percall 
providers  from  engaging  in  certain 
practices,  such  as  directing  their 
services  to  children  under  12  jrears  of 
age,  or  providing  pay-per-call  services 
through  an  800  number  or  othw  toll-free 
numlMr.  In  additim,  the  statute  directed 
pay-per-call  providefs  to  comply  with 
any  additional  standards  the 
Commission  might  prescribe  to  prevent 
abusive  practices.* 

Tide  III  of  TIX)RA  required  that  the 
FTCs  regulstions  establish  procedures 
for  dispute  resolution  and  for  correcting 
billing  errors  in  connection  with 
telephone-billed  purchases. 

Both  Title  n  and  Title  in  directed  the 
Commissian  to  indud^provisions  in  its 
regulations  that  would  prohibit  acts  or 
practices  that  evade' the  rules  or 
undermine  the  rights  provided  to 
consumers  by  the  statute.* 
Notwithstanding  Section  45(a)(2)  of 
Title  15,'  TDDRA  granted  the  FTC 
jurisdiction  over  onnmon  carriers  in 
connection  with  their  activities  as 
service  bureaus  or  pay-per-call 
providers,  as  vrell  as  in  oonnectim  with 
any  billing  and  collectian  activities 
imdertaken  on  behalf  of  providers  of 

Eay-pei^call  services  or  other  telephone- 
iUed  purchases.* 

2.  900-Number  Rule 

dn  July  26. 1993.  the  FTC  sdopted  its 
900-Number  Rule.  16  CFR  Part  308;  the 
Rule  became  efiective  on  November  1, 
1993.*  Pursuant  to  TDDRA's 
requirements,  the  900-Number  Rule 
incorporated  the  definition  of  "pay-per- 
call  services"  set  out  in  Section  228  of 
the  CcHnmunications  Act  of  1934,  thus 
limiHng  tile  applicability  of  the 
advertising  and  operating  standards  of 
the  Rule  to  services  acoMned  by  dialing 
a  900  number.**  Among  other 
provisions,  the  Rule  requires  that 
advertisements  for  pay-per-caU  services 
contain  certain  disclosures  of  material 


•15U.S.C5711(aX2)0). 

•15  U.&C  5711(aX4)and  S721(aXl). 

'Undar  that  Sactlon.  "common  carriers  sub)act  to 
tha  Acts  to  ragulata  coooMfca"  ara  axamptad  from 
FTC  lurisdiction  to  prahibit  tha  uaa  of  "unfdr 
matbiads  of  campadtion  in  or  alhrting  ciMUuiaica 
and  uniiir  or  daoaptiva  acts  or  pmcticaa  in  or 
aDKting  oommafoa.** 

•  15  U.S.C  571 1(c)  and  5721(c).  Tha  tann 
"taiaphooa-bUlad  purcbaaa."  as  usad  in  TDDRA. 
nkn  to  a  puichaaa  of  goods  or  sarvicaa  (othar  than 
talaphona  toll  sarvicaa)  that  is  "complalod  solaly  as 
a  conaaquenca  of  complation  of  tha  call  or  a 
subaaquant  dialing,  touch  tona  antiy,  or  conqianbla 
action  of  tha  callar."  15  VS.C  5724(1).  Tha  tMnn 
includas  all  pay-parcall  awiosa. 

•Tha  Statament  of  Basis  and  Purpoaa  and  Final 
Ruia  «vara  publiahad  at  5S  FR  423S4  (August  9. 

isea). 

>*Sasnatal4.ii0a. 
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infonnaticm,  including  the  cost  of  the 
call.  This  material  information  must 
also  be  included  in  an  introductory 
message  (preamble)  at  the  beginning  of 
any  pay-per-call  program  where  the  cost 
of  the  call  coidd  exceed  two  dollars.  The 
Rule  requires  that  anyone  who  calls  a 
pay-per-call  service  must  be  given  the 
opp<Htunity  to  hsng  up  at  the 
conclusian  of  the  preamble  without 
incurring  any  charge  for  the  calL  In 
addition,  the  Rule  requires  that  all 
preembles  to  pay-per-call  services  state 
that  individuals  under  the  age  of  18 
must  have  the  permission  of  a  parent  or 
guardian  to  complete  the  call. 

The  900-Number  Rule  also  establishes 
procedures  for  resolving  billing  disputes 
for  telephone-billed  purchases,  such  as 
pay-pm-call  services.**  The  Rule 
imposes  certain  obligations  on  entities 
that  bill  and  collect  lot  telephone-billed 
purchases,  such  as  investigating  and 
responding  to  billing  disputes.*' 

3.  Teleoommunications  Act  of  1996 
("1996 Mt"i  •ojiavt,  i::0.;.''r«=: 

On  February  6, 1996.  the  fresidod' 
signed  into  law  the  '  ' 

TelecommiuiicatiOns  ^d  of  1996  (ihe 
"1996  Ad")^*  to  provide  a  regulatory 
framework  for  teleoommunications  and 
information  technologies  and  services. 
Section  701(b)  of  the  1996  Act  provides 
tiiat: 

Section  204  of  (TDDRA)  is  amended  to 
read  as  foUows: 

(1)  The  teim  'pay-per-csll  aervices'  has  the 
nxMininfl  provided  in  aaction  228(1)  of  the 
Commimlcatioiu  Act  of  1934,**  except  that 


"Tha  taim  "telaphoDa^iUlad  puichaaa"  is 
definad  mora  broadly  than  tha  tam  "pay-par-call 
aarricaa,"  and  thus  indudaa  within  its  soopa  all 
pay-par-call  sar<kas  See  nota  S,  tupra,  and 
diacuasion.  bifta,  on  tha  definition  of  "talephone- 
faillad  purdiaaa." 

<*Othar  TDORA  prolactiaaa  ware  aatdtUshad  by 
tha FOC  in  that  aganry's  rnlaaaat  out  at  47  CFR 
S4.1501  M  mq.  Undar  tha  FOC  rules.  ■  consumer's 
talapliona  aanrioa  cannot  ba  diaoonnacted  for  ftiluia 
to  pay  chaigw  for  a  SOO-numbar  call,  and  flOO- 
nuadbar  biocUag  nuiat  ba  mada  available  to 
oonaiunara  who  do  not  wiah  to  have  accaai  to  900- 
numbar  aacrioaa  from  thair  talaphooe  linaa. 

"Pub.  L.  104.  701, 110  SUL  56  (1996)  (codifiad 
at  47  U.SX1 22S  and  at  IS  U.S.C  5714(1)|. 

>«  Section  22S(iXl)  of  tha  Communications  Act  of 
1934, 47  U.S.C  22S(iXl)  providaa  that: 

Tha  term  'pay.par-oall  aarricaa'  meant  any 


(A)  in  which  any  paraon  provides  or  purports  to 
provide— 

(i)  audio  information  or  audio  entertainment 
praduoad  or  partagsH  by  such  parson; 

(U)  aocaaa  to  sJmuhanaous  voice  convaraation 
aarvioe:or 

(ill)  any  aarrica,  including  tha  proviaion  of  a 
product,  the  cfaar(M  far  wfakh  ara  aaaaaaad  on  the 
basis  of  conplatioa  of  tha  call: 

(B)  far  which  tha  caller  pty  s  par<all  or  par> 
tima-intarval  chaige  that  is  ^aatar  than,  or  in 
additioa  to.  the  dwrga  far  transniaaion  of  the  call; 


the  (Federal  Trede]  Commission  by  rale  may. 
notwithstanding  subpamgmphs  (B)  and  (C) 
of  Section  228(iXl)  of  such  Act,  extend  such 
definition  to  other  a  imilar  aervices  providing 
audio  information  or  audio  entertainment  if 
the  (Federal  Trade]  Commission  determines 
that  such  servioes  ara  susceptible  to  the 
imfidr  and  deceptive  prKtioes  thst  ara 
prohibited  by  the  rules  prescribed  pursuant 
to  section  201(a)  (of  TDDRA].  (Emphasis  and 
ftxKnote  added.) 

The  1996  Act  thus  authorizes  the 
FTC.  through  its  900-Number  Rule,  to 
extend  the  definiticm  of  the  term  "pey- 
percall  services" — and.  in  eCbct,  me 
Rule's  coverage — to  include  ontain 
audiotext  *>  services  that  may  use  a 
dialing  prefix  other  than  900  **  and 
services  for  wdiich  there  is  a  charge  that 
is  greater  than,  or  in  addition  to.  the 
charge  for  transmission  of  the  calL*'  If 
the  FTC  determines  that  such  audio 
information  and  entertainment  services 
are  susceptible  to  the  unfair  and 
deceptive  practices  that  are  prohibited 
by  its  900-Number  Rule,  the  FTC  has  the 
authority  to  define  those  services  as 
"pay-per-call  services"  and  require 
them  to  comply  with  the  Rule's 
provisions. 

Section  701  of  the  1996  Act  also 
modified  several  provisions  in  Titie  I  of 
'HH)RA,  directing  the  FCC  to  amend  its 
regulations  regarding  pay-per-call 
services.  **  The  FCC  took  action  to 
implement  this  statutory  mandate  in 
July  1996.**  In  that  proceeding,  the  FOC 
also  proposed  certain  other 
modifications  to  its  rules  not  expressly 
mandated  by  statute  in  an  attempt  to 
reduce  fraudulent  practices  in  the 
audiotext  industry. 


(C)  wrfaich  is  aoceaaed  through  use  of  a  900 
talaphona  number  or  other  pr«fix  or  area  code 
daaignatad  by  tha  (Fadatal  Conununicatians] 
Commisaion  in  aooordance  with  subeectioo  (b)(5) 
(47  U.S.C  22S(bX5)l." 

>*The  term  "audiotaxT*  daacribea  audio 
informatian  aiMl  aotaitaiiunant  earolcai  oCfarad 
through  any  dialing  pattern,  including  sarvioaa 
accaaaed  via  900  numbsrs  as  wall  as  thoae  accaaaed 
through  intamatiofial  and  othar  noD-SODHiHinbar 
dialing  patterns. 

>*47  U.S.C  tumxYipi. 

>M7  U.S.C  22S(i)(l)(B). 

'•Congraaa  rhangwl  tha  definition  of  "pay-par^ 
call  sarvicas"  aa  it  appUaa  to  tha  FOCs  ragulatioas 
undar  Title  I  of  TDORA  by  deleting  the  aiasaptian 
for  "larifbdaarvioaa."  without  authorising  aitfaar 
the  FTC  or  the  FOC  to  fuithermodiff  tha  Title  I 
definition  in  any  way.  The  FTCs  euthority  to 
change  tha  daBnition  on^  impacu  Titlaa  n  and  ID 
of  TDDRA.  Thus,  the  FTCs  proposed  defhiitinii  of 
"pay-par-call  sarvioaa"  will  only  apply  to  tliia  Rale 
and  not  to  any  ragulatioas  promulgateid  by  tha  PGC 
purauant  to  Title  I  of  TDORA. 

••PoUciaa  and  Rnlaa  Governing  Intantala  PSy- 
PsrCall  and  Othv  Infarxnatioo  Sarvioea  Pursuant  to 
tha  Talaooaimunications  Act  of  1906.  Ordv  and 
Notioa  of  Propoaad  Rulemekii«.  CC  Docket  Na  9S- 
146. 11  FOC  Red  14738  (1996)  ("FOC  Pay-ParCaU 
Order  and  Natioa"). 


4.  Initiation  t^Rule  Review  and  Request 
forCoaunent 

The  900-Number  Rule  provides  that 
the  Commission  initiate  a  rulemaking 
review  proceeding  to  evaluate  the  Rule's 
operation  no  later  than  four  years  after 
its  effective  date  of  November  1, 1993.2* 
The  Commissitm  decided  to  ctmduct 
this  review  in  ompinction  %vith  a 
Request  for  Comment  to  obtain 
information  on  whether,  pursuant  to 
Section  701  of  the  1996  Act.  the 
definition  of  "pay-per-call  services" 
shoidd  be  extended  to  cover  sudiotext 
services  that  fall  outside  the  raiginal 
definition.  Thus,  cm  March  12. 1997.  the 
Commission  published  a  notice  in  the 
Federal  Registir  seeking  comment  on 
the  overall  eSactiveness  of  the  Ride  and 
on  whether  the  Commission  should 
extend  the  definition  of  "pay-per-call 
services"  to  include  a  broader  array  of 
audio  information  and  audio 
entertainment  services  provided 
tiirough  the  telephone.'* 

Written  snd  ml  comment.  In 
response  to  the  notice,  the  Commission 
received  34  comments  from  industry, 
law  enforcement,  and  consumer 
representatives,  as  %vell  ss  from 
individual  consumers.''  Virtually  all  of 
the  commenters  praised  the 
effectiveness  of  the  900-Number  Rule  in 
oombsting  the  deceptive  and  unfair 
practices  that  had  plagued  the  900- 
number  industry  before  the  Rule  was 
promulgated.  They  also  strongly 
supported  the  Rule's  continuing  role  as 
the  centerpiece  in  the  effort  to 
implement  TDDRA's  goals  of  protecting 
consumers  and  promoting  the  growth  of 
the  pay-per<:all  industry.  As  will  be 
discussed  in  more  detail  infra,  a  number 
of  commenters  suggested  modifications 
they  believed  would  enhance  the 
consumer  protections  ofiiBred  by  the 
Rule  and  reduce  some  of  the  burdm  on 
industry.  In  addition,  the  ma)ority  of 
commenters  strongly  urged  the 
Commission  to  extend  the  Rule's 
definiticm  of  "pay-per-call  services"  to 
cover  audio  information  and  audio 
entertainment  services  provided  by 
international  direct  dialing  and  by  other 
non-900-number  dialing  patterns.  Many 
commenters  also  suppotted  additional 
restricticMis  on  telephone-billed 
purchases  that  result  in  monthly  or 
other  recurring  diaiges  on  consumers' 
telephcme  bills. 

On  June  19  and  20, 1997,  staff  of  the 
Commission  conducted  a  public 
workshop  at  the  Federal  Tnde 


»16(7R30a.9. 

"62  FR  11749  (ktech  12. 1997). 

**A  liat  of  the  commantars.  and  tha  I 
that  will  be  used  to  idaotify  eecfa  commeoMr  in  this 
notice,  is  appended  aa  AnachMant  A. 
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r.nmi¥ii«i>«n  in  Washington,  DC 
Fourteen  associations,  individual 
businesses,  consiuner  organizations,  and 
law  enforcement  agencies,  each  with  an 
affected  interest  and  ability  to  represent 
others  with  similar  interests,  were 
selected  to  engage  in  the  roundtable 
discussion.''  The  participants  were 
encouraged  to  addiess  each  other's 
conmients  and  questions,  and  were 
asked  to  respond  to  questions  from 
Commissiim  staff.  The  workshop  was 
open  to  the  public;  oral  comments  from 
the  public  were  invited  and  several 
individiuds  spoke  during  the  course  of 
the  two-day  workshop.  "Hie  entire 
proceeding  was  transcribed  and  placed 
on  the  public  record.'*  The  public 
record  to  date,  including  the  comments 
that  were  submitted  in  electronic  form 
and  the  woricshop  transcript,  has  been 
placed  on  the  Commission's  web  site  on 
the  Intemet.'!> 

Many  commenters  reported  that  the 
QOO-Nimiber  Rule  has  been  successful  in 
reducing  the  abuses  that  led  to  the 
passage  of  TDDRA  '*  and  that,  since  the 
goO-Number  Rule  became  effective, 
consiuner  cmifidence  has  increased  '' 
and  complaints  about  900-number 
services  nave  decreased  dramatically.'* 
Commenters  credited  the  900-NiunbiBr 
Rule  with  these  positive 
developments.'*  Commenters  generally 
agreed  that  the  Rule  has  been  effsctive 
yet  balanced,  without  unnecessarily 


"Th*  Mlactod  putidpanu  vnn:  ATST. 
FLOfUDiA.  GORDON.  ISA.  fTA.  MCL  NAAG.  NCL. 
SW.  POCfUM.  PMAA.  SNET,  TPl.  and  TSIA. 
CoosumM*  Union  alao  %*m«  Mlactad  ••  a 
participant,  but  «*aa  unabla  to  tand  a  rapraaantativa 
to  tba  workahop. 

**  Rafarancaa  to  tba  wrorkabop  tranacript  ara  citad 
aa  "7t."  feUowad  by  tba  appropriata  paga 
daaignatioD.  Rafarancaa  to  coounant*  ara  citad  aa 
"lacronym  of  coaunantar)  at  Ipaga  numbarl." 

"Tba  alactronic  portiana,of  tba  public  rscord  can 
ba  found  at  bttpV/www.ftcgov/ftc/coaaunMr.htin. 
Tba  full  papar  racord  ia  availabia  in  Room  130  at 
Iha  Fadaral  Trada  Commlaaton.  Stb  Straat  and 
Pannaylvania  Avanua.  N.W.,  Waabington,  DC 
209aa  talaphona  numbar.  202-FrC-HELP  (202- 
3S2-43S7). 

*•  AARP  at  1:  ATST  at  2:  FLORIDA  at  4: 
GORDON  at  1:  ISA  at  2;  NAAG  at  2:  NCL  at  2; 
PMAA  at  1-2:  SNET  at  2-3:  TPl  at  2:  and  TSIA  at 
2-3. 

*' GORDON  at  1:  ATST  at  2:  NAAG  at  2:  PMAA 
at  1-2:  TPl  at  2:  TSIA  at  2-3.  TSIA  baliavaa  that 
tba  raquiramantt  aaubliabad  by  tba  FTC  in  iu  900- 
Numbar  Ruia  bava  baoafittad  conauman  and 
anbancad  tba  hiraaaa  and  cradibility  of  tba 
audidaxt  industry.  TSIA  at  2-3. 

» ATST  at  3:  TPl  at  2:  AMERTTECH  at  2: 
GORDON  at  1:  FLORIDA  at  10:  SW  at  4:  SNET  at 
2-3:  NAAG  at  2:  NCL  at  2:  US  WEST  at  4-5  (noUng 
a  "matarially  significant  raductioo"  in  SOO-oumbar 
complaints). 

**  Aooortling  to  ana  rapraaaotativa  commant.  tba 
SOO-Nunbar  Ruia  can  ba  ciaditad  witb  "andicating 
abuaas  in  tba  pay-par-call  Industry"  and  balping  to 
maka  900  numbar*  "a  viabia  markating  and ' 
pramotloaal  tool  for  many  lagitimata  markalan  of 
"•""■■Mr  products  and  sarvioaa."  PMAA  at  1-2. 


burdening  the  pay-per-call  industry.  ><> 
Recognizing  that  the  Rule  appears  to 
have  substantially  reduced  the  abuaas 
that  had  plagued  the  900-numbw 
industry,  commmters  uniformly  believe 
that  it  is  important  to  retain  the  Rule.'* 

Dnq>ite  the  success  of  the  Rule  in 
correcting  the  abuses  in  the  900-number 
industry,  complaints  about  other  types 
of  audiotext  services  (accessed  via 
dialing  patterns  other  than  900 
numbers)  continue  to  flood  into  the 
ofBces  of  local  exchange  carriers, 
consumer  groups,  and  law  enforcement 
agencies."  The  majority  of  complaints 
now  involve  800  numbers,  international 
numbers,  or  other  dialing  patterns  that 
do  not  use  the  900-number  prefix." 
Many  consumer  and  law  enforcement 
agencies  also  have  been  receiving 
complaints  from  consumers  who  have 
discovered  unexplained  monthly 
recurring  charges  on  their  telephone 
bills  for  services  that  were  never 
authorized,  ordered,  received,  or  used.'* 

Some  commenters  expressed  the 
opinion  that  the  effsctiveness  of  the 
900-Number  Rule  has  led  fraudulent 
operators  to  find  alternate  wrays  to 
market  their  services  in  order  to  evade 
the  Rule's  protections."  Conversely, 
some  industry  members  argue  that  the 
high  chargeback  rates  experienced  by 
services  ofiiered  through  900  numbers 
have  driven  providers  to  seek  other 
methods  of  (Mlivering  their  services  and 
of  billing  and  collecting  for  them.  In 
addition,  these  commenters  point  to 
high  transport  rates  charged  oy  the 
interexchange  carriers  in  the  United 
States  as  a  reason  for  the  development 
of  alternate  ways  to  maricet  and  bill  for 
audio  information  and  entertainment 
services.  Thus,  these  audio  information 
or  entertainment  providers  allege  that 
by  using  non-900-number  dialing 
patterns  they  can  provide  consiuners 
with  services  that  are  similar  or 
comparable  to  those  offered  through  900 
numbers,  but  cost  consumers  less." 
Consumer  groups  and  law  enforcement 
responded  to  this  argument  by  alleging 


»Sm.  a^.  PMAA  at  1-2. 4:  NCL  at  2:  ISA  at  2. 

"  Si*.  •4..  nXJKDA  at  4;  GORDON  at  1:  NCL 
at  2:  PMAA  at  4. 

"  Allar  an  initial  dacraasa  in  tba  numbar  of  pay- 
par-call  complaints  tacaivad  by  such  cfganiiations 
ailar  tba  Ruia  bacama  aSactiTa,  tba  nuinfaars  soon 
bagan  to  incraaaa.  Although  pay-par-call  oomplaints 
dioppad  to  leth  plaoa  in  1W4  aftar  tba  Ruia  bacama 
afbctiva.  by  lOSS  tbay  bad  dimbad  back  to  12th 
placa.  NCL  at  2. 

»  ALLL\NCE  at  2-3:  CINCINNATI  at  1:  FLORIDA 
at  4:  NAAG  at  1 :  I4CL  at  2:  SW  at  2:  SNET  at  3- 
4.  NCL  siatas  that,  in  1990,  it  raoaivad  thraa  timas 
as  many  complaints  about  800  numbat*  as  it  did 
about  900  numbars.  NCL  at  2. 

**  NCL  at  3-«;  SW  at  3:  Tr.  at  3S2.  3S4.  49S-S04. 

u  ALLIANCE  at  2-3:  FLORIDA  at  4:  NCL  at  2: 
NAAG  at  1:  SW  at  2:  SNET  at  3-4. 

>«TSIAat21. 


that  providers  who  offer  their  services 
through  dialing  pattenu  other  than  the 
900-number  exchange  can  charge  less 
for  their  aefvices  precisely  because  the 
non-900-number  nnnat  enables 
providers  to  collect  unauthorized  and 
illegitimate  charges  from  consumers 
wdthout  fisar  of  chargebacks,  because 
non-900  numbers  do  not  provide  the 
TIM3RA  protections  to  consumers." 

5.  Notice  of  Proposed  Rulemaking 

Regardless  of  the  factors  that  proinpt 
providers  to  use  alternatives  to  the  900- 
number  dialing  pattern  to  bill  for  their 
audiotext  services,  the  Question  is 
whether  these  alternate  billing  methods 
undermine  the  rights  that  Congress 
intended  for  consumers  to  have  under 
TIX)RA.  In  TDDRA.  Congress  provided 
that  consumers  of  audio  information 
and  entertainment  services  should  be 
protected  frtnn  unfair  and  deceptive 
practices  and  that  they  should  have 
adequate  righte  of  redress."  Congress 
also  realized  that  it  could  not  anticipate 
all  provisions  that  might  be  necessary  to 
prevent  abusive  practices.  Therefore, 
TIXMIA  gave  the  Commission  the 
flexilnlity  to  prescribe  "such  additional 
standards"  as  may  be  needed  "to 
prevent  abusive  practices."  "  In 
addition,  in  both  Title  II  (advertising 
and  pay-per-call  standards)  and  Title  m 
(billing  and  collection).  Congress 
directed  the  Commission  to  include  in 
iu  Rules  provisions  to  "prohibit  unfair 
or  deceptive  acte  or  practices  that  evade 
such  nues  or  undermine  the  rights 
provided  to  customers"  by  the  stetute.*" 

The  record  developed  in  this  matter, 
as  well  as  the  Commission's  law 
enforcement  experience,  leave  little 
doubt  that  many  important  consimier 
protections  provided  by  TDDRA  have 
been  eroded.  The  Commission  believes 
that  the  record  supports  the  necessity  of 
establishing  additional  standards  to 
ensure  that  constmiers  receive  the 
protections  and  righte  that  TIX)RA 
intended.  Accordbigly,  the  Commission 
has  determined  to  retain  ite  900-Number 
Rule,  but  proposes  to  revise  the  Rule. 
The  Commission  believes  these 
revisions  are  necessary  in  order  to 
ensure  that  technological  innovations  in 
the  telecommunications  industry  do  not 
undermine  the  righte  of  consumers  or 
otherwise  operate  to  destroy  the 
credibility  and  confidence  that 


>'Tr.  at  367-48,  37.2-74.  380-81.  388-480. 

»«15U.S.C5701(aM7). 

**is  U.S.C  S711(aM2KD. 

««1S  U.S.C  S711(aM4)  and  S721(aXl).  In  Tttla  0. 
Congraas  spadflcally  dbacts  tba  Commission  to 
prohibit  "altamativa  bilUi^  or  olbar  procaduras" 
which  ar*  unfair  or  dacaptlva  or  undarmina  tba 
rights  pravidad  to  consumats  tmdar  that  Titla.  IS 
U.S.C  5711(aX4). 
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consumers  and  vendors  have  come  to 
expect  frtjm  the  legitimate  pay-per-call 
industry. 

By  this  document,  the  Commission  is 
proposing  revisions  to  ite  900-Number 
Rule.  The  proposed  changes  to  the  Rule 
are  made  pursuant  to  the  rtile  review 
requiremente  of  the  Rule,**  and 
pursuant  to  the  authority  granted  to  the 
Commission  by  TDDRA  to  prevent 
abusive  practices,  to  prohibit  practices 
that  evade  the  Ccunmissian's  rules  or 
undermine  the  righte  of  consumers,  and 
to  encourage  the  growth  of  the 
legitimate  pay-pcHT-call  industry.'*'  The 
proposed  oianges  also  are  made 
pursuant  to  the  authority  granted  to  the 
Commission  by  Section  701(b)  of  the 
Telecommunications  Act  of  1996  Act  to 
extend  the  definition  of  "pay-per-call 
services"  to  cover  similar  audio 
information  and  entertainment  services 
that  are  susceptible  to  the  unfair  or 
deceptive  acte  w  practices  prohibited  by 
the  900-Number  Rule.  As  discussed  in 
detail  infra,  the  Commissicm  believes 
the  proposed  modifications  are 
necessary  to  ensure  that  the  Rule  fiilfills 
the  Concessional  mandate  in  TODRA 
that  the  FTC  encourage  the  growth  of 
the  legitimate  audiotext  industry,  while 
curtaiung  those  practices  that  are 
abusive,  unfair  or  deceptive,  that  evade 
the  900-Number  Rule,  or  that 
undermine  the  righte  of  consumers 

erovided  by  TDDRA.  The  Commission 
slieves  that  the  proposed  modifications 
strike  a  balance  between  maximizing 
consumer  protections  and  minimizing 
the  burden  on  the  audiotext  industry. 

Section  B.  Overview 

1 .  Changes  in  the  Marketplace  - 

At  the  time  the  original  Rule  was 
promulgated,  the  only  significant 
example  of  a  "telephone-billed 
purchase"  was  a  purchase  of  audiotext 
services  over  a  900  number.  These 
services  %vere  (1)  blockable  under  TiUe 
I  of  TIXKA.  (2)  covered  by  the 
advertising  restrictions  and  free 
preamble  disclosure  requiremente  of 
"ntk  n  of  TDDRA,  and  (3)  frilly 
protected  by  the  dispute  resolution 
procedures  of  TiUe  Iff  of  TDDRA. 

In  the  years  since  promulgaticm  of  the 
Commission's  900-Number  Rule,  the 
maricetplaoe  for  telephone-billed 
purchases  has  changed  in  several 
simificant  ways: 

Prolifnation  of  audiotext  transactions 
that  use  dialing  patterns  other  than  900 
numbers  (such  as  international 
audiotext  and  audiotext  provided  over 
toll-free  numbers).  The  development  of 


non-900-number  audiotext  services 
raises  consumer  protection  implications 
because:  (1)  these  transactions  are  not 
blockable  in  the  manner  contemplated 
by  Tide  I  of  TDDRA:  (2)  they  are  not 
subject  to  the  advertising  requiremente 
and  preamble  disclosure  requiremente 
provided  by  Title  U  of  TDDRA;  and  (3) 
in  instances  where  the  charge  fen-  the 
cost  of  the  infonnation  <»  entertainment 
is  hidden  %irithin  the  cost  of  a  toll  call 
(j.e.,  international  audiotext).*'  these 
transactions  are  not  subject  to  the 
dispute  resolution  mechanisms 
provided  by  Tide  m  of  TDIKA. 

Emergence  of  a  market  Ua  non- 
audiotext  telephone-billed  purchases 
based  on  ANI.  More  recentiy,  there  has 
been  a  sharp  rise  in  the  development  of 
a  market  for  non-audiotext  telephone- 
billed  purchases  that  are  in  many  cases 
not  duiecUy  related  to 
telecommunications  services  or  sold  by 
common  carriers.  For  example, 
consumers  can  now  purchase  voice 
mail,  Internet  access,  club  memboships, 
and  a  host  of  other  services  frtun 
vendors  %vho  charge  the  consumer's 
telephone  bill,  oftoi  besed  solely  on 
Automatic  Number  Identification 
(ANI).**  For  these  non-audiotext 
transactions,  the  telephone  is  merely  the 
instrument  of  purchase,  and  the  proiduct 
or  service  may  have  litUe  or  nothing  to 
do  with  the  telephone.  Rather,  the 
telephone  becomes  much  like  a  credit 
card  date  capture  terminal,  but  without 
the  security  or  accompanying  dispute 
resolution  procedures  and  otfier 
consumer  protections  afforded  to 
consiuners  who  make  purchases  with 
credit  cards. 

The  use  of  the  telephone  bill  to  chaige 
for  services,  producte,  and 
memberships,  even  without  the  use  of 
ANI.  Consumers  can  sign  up  for  a 
service  in  person,  and  diaige  the  service 
to  a  telephone  number  (their  own  or 
someone  else's),  merely  by  filling  in  a 
phone  number  on  a  form.  This  has 
resulted  in  two  noMrer  types  of 
unauthorized  charges:  (1)  unauthorized 


**  International  audiotaxt  sarvicas  ara  accaasad  by 
dialing  Intamatiooal  talapbooe  numbars.  Tbaae 
aarvioas  ara  bajrond  tba  currant  scopa  of  the  Ruia 
bacausa  tfiay  ara  not  providad  ovar  900  numbaiB. 
and  bacauaa  tba  raauking  chargaa  ara  not  paalar 
than  or  in  addition  to  tba  charga  far  tranamiaamn. 
a  rsquinmant  far  pay-par-call  sarricaa  mntainad  in 
tba  TDDRA  dafinition.  47  U.S.C  228(i).  To  raoaiva 
paymant  far  tbair  sarvioaa.  intamational  audidast 
oparators  antar  ravanua-abaring  arrangamantt  witb 
faralgn  talaphona  cnmpanias.  aiid  thus  obtain  a 
portioB  of  tba  funds  paid  by  callara  to  tba  talaphona 
f«w.p«nL—  lor  transmission  of  intamational  calls  to 
tba  andiotaKt  i 


«<16CFR30&.9. 

**15  U.S.C  5711(aX2XJ).  S711(a)(4).  and 
5721(aXl). 


«<  Automatic  Numbar  Idaotification  ("ANT')  is 
tachnology  similar  to  Xallar-ID"  that  pannits  tba 
lacipiant  of  a  falapbnna  call  to  idantify  (or 
"caplura")  tba  talaphona  numbar  from  which  a  call 
iai 


charges  billed  to  a  telephone  subscriber 
for  a  boiefit  received  l^  someone  else, 
such  as  entering  a  sweepstakes  to  win 
a  prize;  and  (2)  unauthorized  charges  to 
consumers  who  are  unaware  that  l^ 
filling  out  a  fgnn.  they  are  deemed  to 
have  autiiorized  a  telephone-billed 
pundiaae.  Theee  practices  are  a  growing 
part  of  a  larger  problem  known  as 
"cramming" — tne  practice  of  placing 
unauthoriasd  and  deceptive  ourges  on 
oonsumen' telmrfiane  bills. 

Emergence  of^a  new  type  of  service 
bureau  providing  critical  billing  and 
collection  functions.  Service  bureaus 
now  provide  mudi  more  than  the  access 
to  voice  storage  and  telephone  service 
that  they  typically  provided  wdien  the 
original  Rule  was  promulgated.  In  the 
ciurent  marketplace,  a  key  function  of 
service  bureaus  is  to  provide  a 
ccmtractual  framewoik  for  billing  and 
collection.  As  the  recent  Commission 
and  Stete  cramming  cases  have  shown, 
some  service  bureaus,  knowm  as  "billing 
aggregators"  (/.e.,  billing  clearinghouses) 
act  as  intermediaries  between  vendors 
and  the  local  telephone  ocHnpanies 
("local  exchange  carriers"  or  "LECs"). 
These  service  bureaus  process  their 
client-vendors'  billing  date  into  the 
electronic  format  required  by  the  L£C. 
contract  with  the  LECs  to  have  their 
client-vendors'  charges  appear  on  line 
subscribers'  telephone  bills,  and  act  as 
conduite  to  the  vendor  for  revenues 
collected  by  the  LECs  frtmi  consumers 
for  the  vendors'  services.  In  addition, 
service  bureaus  also  commonly 
structure  revenue-sharing  arrangemente 
with  foreign  telephone  companies  and 
provide  services  to  bill  constmiers  by 
direct  mail. 

Increase  in  the  level  of  "diargebacks" 
for  900  numbers.  Audiotext  vendors 
reput  difficulty  collecting  valid  900- 
number  charges  from  consumers.  They 
report  that,  when  LECs  are  unsiKxesshd 
in  cx>llecting  these  legitimate  charges, 
the  vendors  have  great  difficulty  in 
obtaining  the  infonnation  they  need  to 
collect  the  charges  <m  their  own. 

2.  Sununary  of  Proposed  Majm  Changes 
to  the  Rule 

Each  of  the  changes  in  the 
marketplace  described  above  has  led  to 
the  growth  of  deceptive  and  fraudulent 
practices  in  areas  not  adequately 
addressed  by  the  original  Rule.  The 
proposed  Rule  is  intended  to  address 
these  deceptive  cm-  abusive  practices  by 
adapting  the  Rule  to  respond  to  the 
dianges  in  the  marketplace  in  a  manner 
consistent  with  the  wiginal  intent  of 
Congress.  Eadi  of  the  propoeed  changes 
is  discussed  in  detail  in  this  Notice. 
Additicmally,  Commission  staff  has 
prepared  an  imofficial  redlined  version 


58528 


Fadaral  Rigistar/VoL  63.  No>  2tO/Ffiday.  October  30.  199ft/Propo>ed  Rul— 


of  the  proposed  Rule,  showing  proposed 
additions  snd  deletions,  which  is 
avsilsble  (Hi  the  Commission's  hiteniet 
site  at  www.ftc.gov.  A  summary  of  the 
propoeed  major  changes  to  the  Rule  is 
set  forth  helow: 

Coverage  of  Rule:  The  propoeed 
revisions  to  the  Rule  would  ensure  that 
TDDRA  protections  apply  to  the  offer 
and  sale  of  every  audiotext  service, 
regardless  of  the  dialing  pattena  used  to 
access  the  service.  In  addition,  the 
revisions  wrould  ensure  that 
international  audiotext  services  could 
not  be  ofisrad  in  a  manner  that  evades 
TDmA's  dinute  resolution  procedures. 

This  wouki  be  achieved  in  two  ways. 
First,  the  proposal  would  expand  the 
Rule's  definition  of  "pay-per-call 
services."  Second,  the  proposal  would 
pn^fait  the  practice  of  hiding  the  cost 
of  an  audiotext  service  within  a 
regulated  toll  ciiaige  for  either  a 
domestic  or  international  long-distance 
caU. 

These  propoeed  revisions  address 
abuses  that  have  arisen  in  crainection 
with  audiotext  services  oflered  through 
international  numbers  and  other  non- 
900  dialing  patterns.  Chief  among  these 
abuses  is  nondisclosure  (or  inadequate 
disdoeure)  of  cost  and  other  material 
information  to  consumers  before  they 
incur  charges  for  an  audiotext  service. 
The  revised  Rule  also  would  give     • 
consumers  protection  against  charges 
for  audiotext  services  that  cannot  be 
blocked  from  their  telephone  lines.  In 
addition,  the  proposed  revisions  would 
ensure  that  consumers  who  incur 
duugss  for  an  audiotext  snvioe  can  use 
TIXNIA  procedures  to  dispute  such 
charges,  regardless  of  the  number  dialed 
to  access  tha  service. 

Toll-free  Numbers:  The  original  Rule 
prohibits  diarging  consumers  for  an 
audiotext  service  accessed  by  dialing  an 
800  or  other  toll-free  number,  but  it 
creates  a  limited  exception  to  this 
prohibition  where  the  consumer  enters 
into  a  prior  agreement  (a 
"prasuMcriptian  agreement")  with  the 
provider  to  pay  for  the  service.  The 
propoeed  Rule  ti^tens  this  exception  to 
prohibit  certain  abusive  practices  that 
have  arisen  in  connection  with  billing 
for  audiotext  services  accessed  by 
dialing  toll-free  numbers.  These  abuses 
include  sham  presubscription 
agreements,  and  inefiective  methods  of 
preventing  unauthcwized  access  to 
services  under  presubscription 
agreements.  The  propoeed  Rule  would 
require  an  audiotext  provider,  befcwe 
permitting  access  to  a  service,  to  have  a 
contractual  agraemflnt  with  the  party 
responsible  for  paying  for  the  smvice. 
The  provider  would  be  required  to  send 
that  party  a  vvritten  statonent  of  all 


material  terms  and  conditioBS  of  the 
agreement,  along  with  a  "personal 
identification  number"  ("PIN")  to 
prevent  unauthorised  access  to  the 
service. 

Consumers  cannot  block  calls  from 
their  lines  to  toll-free  telephone 
numbers,  so  they  cannot  block  access  to 
audioteoct  services  that  are  readied  by 
dialing  toll-free  numbers.  Thus,  the 
propoeed  revisions  to  the  raquirsments 
for  presubecription  agreements  protect 
consumers  fitan  incurring  charges  for 
services  they  cannot  blodL  The 
jwopoeed  revisions  provide  this 
protection  by  requiring  that  a  contract 
exist  between  the  provider  and  the 
person  renmnsible  for  peying  for  the 
service  before  the  service  is  provided, 
and  by  requiring  an  effsctive  method  to 
prevent  unauthoriaed  access  to  the 
contracted  snvioe. 

Finally,  the  propoeed  Rule  gives 
consumers  additional  ri^ts  to  dispute 
charges  for  audiotext  accessed  by 
dialing  toll-free  numbers.  If  consumers 
have  not  entered  into  a  "presubecription 
agreement"  that  satisfies  the  propoeed 
Rule's  definition  of  that  term,  but  are 
charged  for  audiotext  servioas  accessed 
thro^h  a  toll-free  number,  the  revised 
Rule  permits  consumers  to  challenge 
such  chargss  as  "billing  errors."  and  the 
Rule's  dispute  reeolution  rights  and 
protections  would  apply. 

Unauthoriaed  Charges,  or 
"Cramming":  Unauthorized  charges  that 
are  "crammed"  on  to  consumers" 
telephone  bills  generally  are  far 
telmhone-biUed  purchases  that  cannot 
be  blo^ad  by  9eo-number  hlnrting.  and 
many  of  them  an  recuning  charges.  The 
propoeed  Rule  takes  a  four-fold 
approach  to  the  problem  of  cramming. 

First,  the  propoeed  Rule  provides  tnal 
any  telephone-billed  purchase,  other 
than  one  that  aroee  from  a  blodcable 
(i.e..  90O-number)  transaction,  requires 
the  express  authorization  of  the  person 
to  be  biUed  for  the  purchase.  The 
proposed  Rule  also  prohibits  vendors, 
service  bureeus.  and  billing  entities 
from  collecting  or  attempting  to  collect 
for  such  unblockable  telephone-billed 
purchase  charges  where  the  vendor, 
service  bureau,  or  billing  entity  knew  or 
should  have  known  that  the  purchase 
was  not  authmized  by  the  person  who 
was  the  target  of  the  collection  efiiorts. 
The  revised  Rule  would  create  strong 
incentives  for  vendcws,  service  bureaus, 
andMling'  entities  who  ofEw 
telephoned-billed  transactions  that 
cannot  be  blodwd  to  ensure  that  such 
transactions  are  authorized  by  the  party 
who  is  to  be  billed  for  than. 

Second,  vendors  would  be  prohibited 
from  cau^ng  consumers  to  receive 
monthly  or  other  recurring  charges  for 


pay-percaU  services  in  the  absence  oft 
presubecription  agreement  writh  the 
person  to  be  billed  for  the  service.  Thus, 
a  single  call  to  a  pay-percall  service 
couldno  longer  remih  in  a  consumer 
being  enroled  in  a  "psychic  dub"  ot 
other  service  plan  whidi  would  result 
in  recurring  fees.  The  vendor  would  be 
required  to  get  advance  authnization  of 
the  person  to  be  faiUed  far  any  pay-per^ 
call  service  that  reeuhed  in  recurring 
fses,  and  would  be  required  to  send  that 
consumer  a  written  copy  of  the 
agreement  before  any  chargers  could 


Third,  consumers  would.be  d>le  to 
dilute  unauthorised  diaiges 
"crammed"  on  to  their  phone  bills  and 
have  theee  charges  removed.  Under  the 
propoeed  Rnle.  vrbma  a  consumer 
disputes  a  dtaige  far  a  service  that 
cumot  be  blodced.«  the  Ulling  entity, 
in  order  to  sustain  that  charge,  must 
provide  the  mnsnmer  with  actual  proof 
that  the  consumer  expressly  authorized 
the  transactiaB  Uiet  ivsultad  in  the 
charge.  Simllal^undartk»'peoposed 
Ruk(,^<MhMi  a  cMMomer  dlspoles  a 
chargfe'ihirpoitedly  resulting  from  a 
pies<rttfa<|Mittff>Jwmnti<hn  billing 
entity  cannot  sustain  the  dMifi  abeent 
evidence  of  a  valid  presnbacriptian 
agreement  with  the  person  being  billed. 
Unless  the  billing  entity  providee  such 
proof,  the  charge  must  be  forgiven. 
Theee  revisions  are  intended  to  deter 
the  current  widespread  problem  of 

CTMITlfnillK 

Fourth,  the  propoeed  Rule  provides 
dispute  reeolution  protections  for  all 
transactions  that  result  in  non-toU 
charges  on  a  subscriber's  phone  bill, 
even  if  the  charges  for  sudi  purchases 
did  not  resuh  finom  a  telephone  call  and 
were  not  besed  on  ANI  capture,  lliis 
would  be  accomplished  by  expending 
the  definition  of  "telephone-billed 
purchase"  to  encompass  all  such 
transactions,  litis  revision  would 
ensure  that  a  consumer  who  has  an 
imauthorized  diarge  on  his  or  her 
phone  bill — ragariUess  of  whether  it 
arose  from  a  tuefrfiane  call — ^would  be 
able  to  contest  the  charge  through  the 
Rule's  dispute  reeolution  procedures. 
This  revision  would  address  the 
growing  problem  of  unauthorized 
charges  being  "cranuned"  <m  to  a 
consumer's  telephone  bill  as  a  result  of 
filling  out  a  sweepstakes  entry  form  or 
some  action  other  than  placing  a 
telephone  call. 

liability  of  Billing  Entities  and  Billing 
Aggregators  for  Unauthcwized  Charges: 


"thm  propoMd  Ruk  tdantifiM  tbmm  m  chaifM 
that  caaaot  ba  blockad  in  •dvance  by  SOO-numfaOT 
biockbig.  or  TDDRA  bkxUi^  m  provklMl  by  47 
U.S.C  22S(c). 
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The  proposed  Rule  would  impose 
liabiuty  on  billing  mtities  and  billing 
aggregators  for  providing  unscrupulous 
vendors  the  sine  qua  non  for 
cramming— sccess  to  the  telephone 
bilUng  and  collection  system.  These 
parties  would  be  unable  to  evade 
responsibility  under  the  revised  Rule  for 
processing  charges  and  inserting  them 
in  consiuners'  monthly  telephone 
billing  statements  on  behalf  of 
unscrupulous  "crammers"  and  other 
vendors  wdio  blatantly  violate  the  Rule. 

Holding  billing  aggregators 
responsible  for  their  part  in  cramming 
would  be  accomplished  by  amending 
the  Rule's  definition  of  "service  bureau" 
to  specifically  indude  billing 
aggrqgators.  This  ensures  that  billing 
aggregates  wrould  be  lid>le  for  civil 
penalties  any  time  they  "knew  or 
should  have  known"  that  their  client- 
vendors  were  in  violaticm  of  the  Rule. 
Billing  entities'  reqxHisibilities  would 
be  increesed  via  a  propoeed  provision 
that  would'hold  them  accountable  for 
billing  a  '^^»"«'"»wr  for  unblodcable 
telephone-billed  purchases  when  they 
knew  or  should  uve  known  that  the 
transaction  was  not  authorized  by  the 
consumer  beins  billed. 

The  propoeea  revisions  addresses  the 
problem  of  billing  entities  and  lulling 
aggregators  kno«ringly  profiting  from, 
facilitating,  encouraging,  and  yet 
evading  reeponsibility  for.  illegal 
practices  sudi  as  cramming. 

Disputed  Charges:  The  propoeed  Rule 
would  ensure  thil  any  time  a  oonstimar 
disputes  a  charge  for  a  telephcme-billed 
purchase,  the  oonsumwr  will  not  be 
required  to  pay  that  charge  until  he  or 
she  is  provided  with  both  documentary 
evideix»  of  the  validity  of  the  diarge 
and  a  written  e]q>lanation  describing 
m^  die  disrae  is  valid. 

"tiiis  woula  be  scoompUshed  by 
specifically  prohibiting  odlaction  of  a 
marge  fw  a  tdephane4nlled  piudiase 
that  is  in  dispute  unlees  the  validity  of 
the  charge  has  been  investigated,  and 
unJass  the  consumer  has  received  an 
a]q>lanatian  and  documentary  evidence 
supporting  the  chugs's  validity.  The 
Rme  would  also  be  modified  to  give 
more  specific  guidance  as  to  what  the 
requirament  (present  in  the  current 
Rule)  far  sn  "investigation"  entails.  To 
prevent  "passing  the  buck"  among 
multiple  parties  involved  in  collecting  a 
charge  far  a  telephone-billed  purchase 
(e.g..  the  LEC  that  prepares  and  sends 
the  consumer  a  phone  bill,  the  billing 
aggregator  that  forwards  billing  data 
from  the  vendor  to  the  LEC.  and  the 
vendor  that  handles  the  transaction 
from  which  the  charge  arises),  the 
propoeed  Rule  impoees  a  new 
requirement  thait  mese  miiltiple  parties 


(1)  designate  which  of  them  will  bear 
ultimate  responsibility  for  receiving  and 
responding  to  billing  disputes,  and  (2) 
disclose  that  designation  on  the 
telephone  bilL 

Tiiese  revisions  would  address  the 
problem  experimoed  by  many 
consumos  who  attempt  to  dispute  a 
charge  for  a  telephone-billed  purdiase. 
only  to  be  faced  with  collecticm  action 
by  a  party  other  than  the  original  billing 
entity,  and  who  are  passed  from  one 
billing  entity  to  another  %rithout  ever 
achieving  resolution  of  their  dispute. 
Multiple  parties  involved  in  billing  and 
collection  could  not  hand  a  consumer 
off  from  one  to  another,  but  instead 
would  be  required  to  respond  to  the 
consumer's  dispute. 

Deceptive  Statonents  to  Billing 
Entities  Qxiducting  Investigations:  The 
propoeed  Rule  would  prevent  vendors, 
service  bureaus,  and  providing  carriers 
from  using  detxrptive  tactics  in 
attempting  to  sustain  an  illeaitimate 
chaiga  for  a  telephone-tnlled  purchase. 

Tms  would  be  accomplished  by  a 
provision  in  the  propoeed  Rule  that 
Mrould  prohibit  a  vendor,  service 
bureau,  or  providing  carrier  from 
providing  mlse  or  misleading 
information  to  a  billing  entity 
conducting  an  investigsticm  of  a 
disputed  caarga  for  a  telephone-billed 
purdiase.  Thus,  practices  such  as  falsely 
representing  to  abilling  entity  that  a 
mi^mmmr  called  a  900  number  %idien,  in 
fact,  the  consumer  called  a  toll-free 
munber,  wrould  be  prohibited  by  the 
propoeed  Rule. 

SoUdtations  Transmitted  by  Pager  or 
Facsimile:  The  propoeed  Rule  addresses 
the  iise  of  psgeri  snd  facsimile 

marhinw  tO  SOlidt  CSUs  tO  SUdiOteXt 

services,  lliese  two  tedmiquee  have 
been  used  decsptivriy  in  cxmnecticm 
with  audiotext  services  that  are  accessed 
through  numbers  other  than  900 
numbats  and  that  therefore  cannot  be 
distinguished  from  ncm-audiotaxt 
numbers.  The  propoeed  Rule  would 
require  disclosure  of  cost  and  odier 
m^erial  infafuation  in  any  facsimile- 
transmitted  or  pager-transmitted 
solidtation  to  call  a  pay-psr-call  sarvios. 

The  pnmosed  Rule  would  acgomplidi 
this  by  adding  two  new  provisions,  one 
eoqtressly  requiring  the  same  disdosuies 
in  pager  solidtaticms  that  are  required 
in  advertisements  in  other  media,  and 
another  e^ressly  requiring  the  seme 
disdosures  in  facsimile  solidtaticms 
that  are  required  in  advertisements  in 
other  media. 

The  disdosure  requirement  fu'  pager 
solidtations  of  calls  to  pay-per-call 
services  %rill  remedy  the  aecq;»ticm  that 
(xxnirs  «^ien  a  cxmsumw  receives  a 
pager  message  and  reasonably  assiimes 


that  an  urgent'  business  or  personal 
leescm  exists  to  call  a  number  that  turns 
out  to  access  a  pay-per-call  servics.  The 
consumer  who  calls  such  a  number  in 
response  to  a  page  may  iikcur  chaiges  for 
audiotext  servicses  widiout  intendkig  to 
do  so.  This  Rule  modification  will 
eliminate  this  problem.  Similarly,  the 
disclosure  reciuirements  for  facsimile 
solidtations  will  address  the  increesing 
problem  of  consumers  being  urged  by 
ftirmmiU  messsges  to  call  numbers  that 
turn  crat  to  be  pey-percall  services, 
urithout  adequate  disdosures  of  exist 
snd  other  material  information  abcnit 
the  advertised  service. 


Id  the  Rnle 
1.  General  Changes 

Title  of  the  Rule.  The  Commissicm 
prapoees  to  Chiangs  the  title  of  the  Rule 
to  the  "Rule  Concerning  Pay-Per-Call 
Services  and  Other  Telqiluiiie-Billed 
Purchases."  The  current  title  ("Trade 
Regulaticm  Rule  Pursuant  to  die 
Telsnhane  Disclosure  and  Dispute 
Reeohttian  Act  of  1992")  does  not 
sdequatdy  deecrJbe  die  purpoee  of  the 
Rule.  The  Commission  bdieves  dial  it  is 
important  for  the  industry  and 
consumers  to  recxigniae  that  die  Rule 
provides  more  than  )ust  pajr-per^all 
seivica  standards.  TIm  Rule  also  creates 
a  structure  far  reeolving  billing  dilutes 
diat  applies  to  a  broad  amy  of 
tdephone-failled  purchaae  transactions. 
The  Commission  believes  that  the  title   - 
"Rule  Conosming  Pay-Per-Call  Services 
and  Odisr  Telephone-Billed  Purchaaes" 
mors  socurately  describes  the  substance 
of  die  Rule. 

Orguiization  of  the  Rule.  The 
Commission  proposes  to  reorganize  the 
original  Rule  in  eeveral  ways  to  make  it 
easisr  to  read  and  undarataDcL  In  the 
original  Rule,  Section  308.2  defined 
terms  relating  to  the  advertising  and 
operation  of  pay-per-call  services,  while 
Section  308.7  defined  terms  rdating  to 
the  billing  and  collection  of  tele|riioae- 
billed  piifrhasni  The  rnmmisainn 
proposes  moving  all  of  the  Rule's 
de&iitians  into  a  single  section, 
propoeed  Section  308.2. 

The  propoeed  Rule  also  rearranges  the 
order  cif  several  other  provisians.  and 
divides  dis  Rule  iiito  four  subparts  in 
ordsr  to  improve  its  organization  and  to 
provide  grsatar  clarity:  Sulqpart  A. 
Scope  ami  Definitions:  Subpart  B,  Pay- 
Per^Iall  Services:  Subpart  C.  Pay-Per- 
Call  Services  and  Other  Telephone- 
Billed  Purchases:  and  Sul^iart  D, 
General  Provisians.  The  Commissicm 
also  proposes  dividing  Sections  308.3 
(Advertising  of  pay-per-cell  services) 
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and  308.5  (Pay-per-call  service 
standards)  of  the  original  Rule  into 
several  smaller  sections,  each  dealing 
with  a  discrete  subject.  This  approach 
allows  provisions  dealing  with  specific 
subjects  (e.g.,  children's  advertising  or 
liability  for  refunds)  to  be  more  easily 
identified  within  the  Rule. 

Global  Wording  Changes.  The 
Commission  decided  to  make  several 
wording  changes  throughout  the 
proposed  Rule  to  standardize  the  usage 
of  specific  words  and  phrases,  to  more 
accurately  reflect  the  extended  coverage 
of  the  propoeed  Rule,  and  to  reflect 
changes  in  technology  since  the  original 
Rule  was  promulgated.  Each  change  is 
discussed  below. 

(1)  Caller,  consumer,  and  customer. 
The  original  Rule  used  three  terms  to 
describe  the  individual  to  be  protected 
by  the  Rule's  requirements — 
"consimier,"  "caller,"  and  "customer." 
The  Commission  proposes  to  change  the 
Rule's  usage  of  these  three  words.  In 
most  cases,  the  word  "consumer"  has 
been  replaced  by  one  of  the  other  terms 
because  the  term  "consiuner"  is  not 
sufficiently  precise  to  describe  the 
intended  beneficiary  of  the  Rule's 
protections.  The  terms  "caller"  and 
"customer"  better  reflect  the  purpose 
and  intent  of  the  various  provisions.  For 
example,  the  proposed  Rule  uses  the 
word  "caller"  in  provisions  that  regulate 
preamble  disclosures  because  the 
pers<ui  making  the  call  is  the  beneficiary 
of  the  protections  in  those  sections.  On 
the  other  hand,  the  dispute  resolution 
provisions  afibrd  rights  to  the 
"customer,"  a  term  that  includes  both 
the  caller  and  the  person  who  receives 
the  billing  statement.  In  other 
provisions,  such  as  the  definition  of 
"presubscription  agreement"  or 
"personal  identificatiim  number,"  the 
more  generic  term  "consumer"  has  been 
retained  because  in  those  instances 
"caller"  or  "customer"  would  be  too 
narrow.  In  some  instances,  the  proposed 
Rule  clarifies  that  the  person  referred  to 
by  the  Rule  is  the  person  to  whom  the 
billing  statement  has  been,  or  will  be, 
directed.** 

(2)  Vendor.  The  term  "vendor"  in  the 
original  Rule  was  used  in  the  billing  and 
collection  section  (Section  308.7  of  the 
original  Rule)  to  describe  a  person  or 
entity  that  offen  goods  or  services 
through  a  telephone-billed  purchase. 
The  term  "provider  of  pay-per-call 
services"  was  used  in  the  sections  of  the 
Rule  regulating  advertising  and 
operation  of  pay-per-call  services 

'  (Sections  306.2  through  308.6).  Even 
under  the  original  Rule,  a  "provider  of 
pay-per-call  services"  was  a  "vendor" 


because  all  pay-oerKall  services  were 
telephone-billed  purchases.  The 
proposed  Rule  simplifies  the 
terminology  by  using  "vendor"  to  refer 
to  all  providere  of  tewphcme-billed 
purchases,  including  all  providera  of 
pay-per-call  services. 

(3)  Use  of  888  and  877  numben.  Since 
the  origuoal  Rule  was  promulgated,  the 
use  of  toll-free  "888  "  and  "877" 
numbera  has  grown.  Therefore,  the 
proposed  Rule  has  added  "888"  and 
"877"  to  those  provisions  of  the  Rule 
that  deal  with  tile  use  of  toll-free 
numben.*' 

2.  Proposed  Revisions  to  Specific 
Provisions 

The  proposed  Rule  makes  no 
substantive  revisioos  to  the  following 
sections  of  the  original  Rule,  apart  from 
renumbwing  and  any  of  the  global 
wording  changes  discussed  above  that 
might  affect  these  sections:  308.3(e). 
308.4.  308.5(h).  308.5(k).  and  308.8.«> 

Subpart  A — Scope  and  Definitions 

Section  308.1     Scope  of  Regulations 

The  proposed  Rule  adds  a  citation  to 
the  Telecommunications  Act  of  1996. 

Section  308.2    Definitions 

The  definitions  that  formerly 
appeared  in  the  billing  and  collection 
section  of  the  original  Rule  have  been 
moved  to  Section  308.2  of  the  propoeed 
Rule,  which  contains  all  definitions. 
The  definitions  have  been  reordered 
alphabetically  and  renumbered 
accordingly.  The  following  definitions 
from  the  original  Rule  are  unchanged, 
apart  from  renumbering:  "bona  fide 
educational  service,"  "Commissioo," 
"program-length  commercial." 
"providing  carrier,"  "reasonably 
underetandable  volume,"  "slow  and 
deliberate  manner,"  and  "sweepstakes." 

(1)  Section  308.2(a)— Billing  entity. 
The  proposed  Rule  clarifies  that  the 
term  "billing  entity"  coven  a  person 
who  transmits  any  statement  of  debt  to 
a  customer  for  a  telephone-billed 
purchase,  including,  but  not  limited  to, 
a  telephone  biU.  The  definition  of 
"billing  entity"  is  critical  to  the  dispute 
resolution  process  governed  by  Section 
308.20  of  the  prop<Med  Rule  because  all 
persons  and  entities  that  fall  within  the 


«*Sw.  e^.  Swtion  30S.2(iMl). 


*'  PropoMd  SkUoiu  30a2(bM4).  30S.7(«).  and 
30S.13  cooialn  thoM  rafManca*. 

*•  Th«M  MCtioDt  of  tba  original  Rula  coiTMpond 
to  tba  follovriof  tactioiu  of  tha  propo— d  Rula: 
OligijDai  $  30e.3(a)  U  DOW  prapoaad  §  30a.S 
(Advartiaing  to  childian  prahibitad):  origiMl 
S  306.4  U  now  pwipoaad  §  3MM  (Spacial  nila  lor 
infraquani  publicatioiu):  origiiMl  $30S.S(h)  U  now 
propoaad  S  30S.11  (Prohibition  on  Mrricaa  to 
childran);  original  S  30a.5(k)  U  now  propoaad 
S  SOaiS  (Safunda  to  cuatomara);  and  oriiginal 
S  30«a  ia  now  propoaad  S  30S.21  (Savanbillty). 


meaning  of  the  term  "billing  entity"  will 
be  required  to  comply  with  the  steps  set 
forth  in  that  section.  This  proposed 
change  recognizes  that  multiple  parties 
often  play  a  role  in  the  billing  and 
collection  of  charges  for  telephone- 
billed  purchases.  The  propoeed 
modification  helps  preserve  the 
consumer's  billing  dispute  rights  in 
situaticms  where  a  disputed  charge  for  a 
telephone-billed  purchase  is  passed 
from  one  billing  entity  to  anoither. 
Under  tha  original  Rule,  this  practice 
often  allowed  the  consumer's  rights  to 
be  extinguished. 

The  revision  to  the  definition  of 
"billing  entity"  is  designed  to  cover  aU 
of  the  participants  in  the  typical  billing 
and  collection  process  for  telephone- 
billed  purchases.  In  most  cases,  the  LEC 
sends  the  initial  billing  statement  to  the 
consumer.  On  that  billing  statement,  the 
LEC  provides  the  disclosures  about 
consumere'  rights  and  obligations 
regarding  billing  erron.  as  required  by 
original  Section  308. 7(n).  OnCe  a 
consumer  disputes  a  charge,  the  other 
participants  in  the  billing  and  collection 

Erocess  (i.e.,  the  vendor  or  service 
ureau)  may  attempt  to  collect  the 
disputed  charge  by  calling  the  consumer 
and  making  oral  statements  that  the 
consumer  has  an  obligation  to  pay. 

The  proposed  Rule  clarifies  that  any 
communication  to  a  consumer  regarding 
an  alleged  debt  will  bring  a  person 
within  the  definition  of  "billing  entity." 
88  long  as  the  communication  contains 
a  statement  of  debt  involving  a 
telephone-billed  purchase.  "Ilius.  the 
proposed  Rule  ensures  that,  where 
multiple  entities  (including  LECs. 
vendora,  service  bureaus,  and  third- 
party  debt  coUecton)  are  involved  in 
collecting  a  charge  for  a  telephone- 
billed  piuchase,  each  of  those  entities 
will  be  considered  a  billing  entity  and 
therefore  must  afiord  a  consumer  his  or 
her  dispute  resolution  rights  under  the 
Rule. 

(2)  Section  308.2(b>— Billing  error. 
This  definition  is  also  a  key  concept 
underlying  the  dispute  resolution 
provisions  set  forth  in  proposed  Section 
308.20.  Under  that  section,  a  billing 
entity  will  be  required  to  refund  any 
disputed  amount  on  a  consumer's  bill, 
once  the  consumer  has  invited  his  or 
her  rights  by  submitting  a  "billing  error 
notice."  imlesB  the  billing  entity  can 
provide  evidence  to  the  consumer  that 
there  was  no  billing  error  and  that  the 
disputed  amount  is  a  legitimate  debt.** 


**If  a  diaputad  charga  ia  found  not  to  ba  a  "bitling 
amr,"  tba  aola  conaaquaoca  ia  tbat  tba  Rula  doaa 
not  raquira  tba  billing  antity  to  rafund  tba 
oonaumar**  monay.  Tba  (Kt  tbat  a  cbarga  ia  nof-a 
"billing  aiTor"  in  no  way  aflKta  any  righta  tbat  a 
oonaumar  may  hava  vndar  Staia  law  to  diqwia  tbat 
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Original  definition.  The  original  Ride 
delineates  eight  diffarent  types  of  billing 
erron.  Six  of  these  billing  erron  track 
almost  verbatim  provisions  in  Tra)RA 
that  define  the  term  "billing  error"  in  a 
similar  list.^  A  seventh  bilUng  error  >* 
was  added  to  the  statutory  definition 
pursuant  to  the  Commission's  authority 
to  create  additional  billing  nron.'^  ^nd 
in  the  eighth  instance,  the  Commission 
determined  that  the  Rule  should  not 
track  the  statute  word-for-word.  In  that 
instance,  the  statute  stated  that  a  billing 
error  occurred  when  a  telephone-billed 
purchase  was  not  made  by  the  customer. 
By  contrast,  the  original  Rule  provided 
that  a  billing  error  occurred  when  the 
telephone-billed  purchase  was  not  made 
by  the  customer  nor  made  from  the 
customer's  telephone.'' 

As  a  result  of  that  modification,  under 
the  original  Rule,  a  consumer  was  not 
entiUed  to  dispute  a  telephone-billed 
purchase  made  from  that  consumer's 
telephcme  on  the  ground  that  it  was 
unauthorized.  The  Commission  refined 
the  statutory  definition  of  "billing  error" 
in  this  way  because,  at  the  time  the 
original  Rule  was  promulgated,  virtually 
all  "telephone-billed  purchases"  were 
purchases  of  pay-per-call  services, 
accessed  by  diaUng  900  numben. 
Because  TDDRA  mandated  that  900- 
number  blocking  be  made  available  to 
consumen  by  common  carrien.^  the 
Commission  reasoned  that  TDDRA 
-empowered  the  consumer  to  block 
access  to  pay-per-call  services.  The 
Commission  therefore  believed  it 
unnecessary  to  make  available  in  the 
case  of  alleged  unauthorized  telephone- 
billed  purchases  (in  most  cases  for  900- 
number  services)  the  dispute  resolution 
mechanisms  appropriate  to  other  kinds 
of  disputed  diarges.'' 


cbar^  or  to  raceive  a  rafund  of  tbat  charge.  In 
addition,  under  State  law  a  consumer  may  have 
rights  to  dispute  cbargaa  tbat  an  not  "tHlling 
error*."  The  Commiasioo's  Rule  cannot  by  law 
supersede  any  rights  a  consumer  may  have  under 
Slate  law  to  dispute  such  charge*,  unlese  such  law 
is  inconsistent  «vitb  the  FTCs  Rule.  15  U.&C 
5722(a). 

••15  U.S.C  5724(2)(B-G). 

"  1ft  CFR  308.7(a)(2)(vui). 

"15U.S.C5724(2)(H). 

>>The  statute  provided  that  a  billing  error 
occurred  when  there  was  "|a|  reflection  on  a  billing 
statement  for  ■  telephone-billed  purchase  which 
was  not  made  by  the  customer  or.  if  made,  was  not 
in  the  amount  reflected  on  such  statement."  IS 
U.S.C  5724(2)(A).  By  contrast,  the  original  Rule 
defined  the  equivalent  billing  error  aa  a  "(a) 
reflection  on  a  billing  statanoant  of  a  talephone- 
billad  purcbaae  that  was  not  made  by  the  customer 
nor  made  bom  the  telephone  of  the  customer  virbo 
was  billed  for  the  purcbaae  or,  if  made,  was  not  in 
the  amount  reflected  on  such  sUtamenL"  16  CFR 
308.7(aX2Xi)  (Emphasis  addedl- 

»«47  U.S.C  228(c). 

**Tba  fici  that  a  cotuumar  could  not  dispute 
these  cbargaa  under  the  Rule  in  no  way  afiacted  the 


Changes  in  the  marketplace.  In  the 
yean  since  adoption  of  the  original 
Rule,  the  marketplace  has  changed.  In 
addition  to  pay-per-call  serviixs.  many 
other  goods  and  services  are  now  the 
subject  of  telephone-billed  purchases. 
More  important,  billing  based  on  AMI 
for  services  accessed  or  received 
through  dialing  patterns  other  than  900 
numben  (e.g.,  audiotext  provided  over 
internaticmal  or  toll-free  numben)  has 
become  m(He  widely  used.  These 
dialing  patterns  are  not  blockable  inthe 
manner  intended  by  TDDRA.  Thus,  it  is 
clear  now  that  it  is  possible  to  ofiier 
telephtme-billed  purdiases  through 
methods  that  cannot  be  blocked  as 
TDDRA  intended 

In  addition  to  audiotext  services, 
many  other  products  and  services, 
including  club  memberships,  voice 
mail.  Internet  access,  personal  800 
numben.  and  pagen,  are  now  available 
through  telephone-billed  purchases.  "* 
Thou^  some  of  these  services  are 
offered  in  a  non-deceptive  manner,  in 
many  instances,  consumen  have  been 
charged  for  these  miscellaneous  services 
on  their  telephone  bills  even  though 
they  had  never  authorized  or  ordered 
the  goods  or  services  for  whidi  they 
were  being  charged.  >'  These 
unauthorized  charges  have  been 
characterized  by  t^  popular  press  as 
"cramming."  In  theory,  there  is  no  limit 
to  the  types  of  products  or  services  that 
may  be  billed  on  consumen'  telephone 
statements. 

The  Commission  has  received 
approximately  9.000  complaints  about 
cramming  since  October  1997. 
Cramming  has  become  the  fifth  most 
common  complaint  by  consumen,  as 
reflected  in  consumer  contacts  with  the 
FTC  through  its  Consumer  Response 
Center.  Based  on  the  record  in  this  nUe 
review  proceeding,  on  the  consumer 
complaints  received  about  this  problem, 
and  on  recent  State  ^  and 


consumer's  right  under  State  law  to  refuse  to  pay 
for  a  service  tbat  was  not  ordered. 

*•  Such  services,  often  refarred  to  as  "enhanced 
services,"  are  billed  on  a  telephone  bill  through  dte 
uae  of  the  42-50-01  Exchange  Message  Interface 
("EKO")  billing  reoorda. 

>'  FTC  V.  Hold  Billing  Service*,  Ud..  Na 
SA9aCA0629  FB  (W.D.  Taxaa.  filed  )ttly  1«.  1996). 

M  See.  e^..  Stale  of  Wisconsin  v.  TeJecoai 
Operator  Service  d/b/a  USP6C  Operator  Services. 
No.  08  CV  2319  (Cir  Ct.  Milwaukee  County,  filed 
March  27. 1996:  amended  complaint  Tiled  July  27. 
1996)  (continuing  to  bill  line  subscribers  who  deny 
ordering  service*  or  who  requeet  beckup  regarding 
cbargaa):  ftopfe  of /UinoM  V.  IICPfMe^pnae* 
CiTNip.  e(.  a/..  No.  96  CH  112  (Cir.  CL.  7th  )ud. 
Cir.— Sangamon  County,  filed  Merch  19. 1996) 
(using  vs»-inch  print  on  opposite  side  of 
sweepetakaa  entry  farm  aa  authorisation  to  bill 
consumer  far  calling  card  services):  People  of 
ttlinoit  V.  BL/Communicotioni.  No.  98  CH  113  (Cir. 
Cl.,  7th  )ud.  Cir. — s«iym<in  County,  filed  March 
19. 1996)  (sustaining  charges  for  unordered  pre- 


CcHnmissioo  **  law  enforcement 
ejqMrienoe.  the  Commission  believes 
that  unauthorized  charges  poee  a  very 
serious  threat  to  consumen  in  the 
telephone-billed  purchase  mariLotplaoe, 
and  thus  a  corresponding  threat  to  the 
healthy  growth  of  this  innovative 
purchasing  mechanism. 

Proposed  definition.  The  first  eight 
billing  erron  listed  in  Section  308.2(b) 
of  the  proposed  Rule  remain  virtually 
identical  to  those  in  the  original  Rule.'*' 
The  proposed  Rule,  however,  adds  three 
additimial  billing  erron  to  make  newly- 
emmging  problems  associated  with 
unautharixed  diaiges  subfect  to  the 
Rule's  dispute  resolution  procedures.** 
Adiscussion  of  these  provisions 
follows. 

Section  308.2(b)(9)— Charges  resulting 
frvMn  a  purported  presubscription 
agreement  that  does  not  meet  the 
requirements  of  the  Rule.  This  proposed 
Secticm  specifies  that  the  term  "billing 
error"  includes  any  diarge  incurred 
pursuant  to  a  purported  presubscription 
agrennent  that  does  not  meet  the 
requirements  of  the  proposed  Rule's 
definition  of  that  term.*'  This  would 
address  a  significant  problem  that  has 
surfeoed  since  the  Rule  was 
promulgated,  whereby  consumen  who 
have  never  entered  into  a 
presubscription  agreement  with  a 


paid  calling  carda  daapita  infarming  cooaumars  that 
crediu  would  be  iaeuad);  Feopk  of  BUnois  v.  Cofoi 
GiaunumcaCion*  Inc..  No.  96  CH  3S26  (Or.  CL.  Ol 
Div.— Cook  County,  filed  March  1090)  (using 
maapalatas  entry  farms  as  autbariaatiao  to  bill  far 
pra-paid  calling  cards  and  voice  mail,  and 
rttltir'Tig  cbargaa  for  nnordarad  pre-paid  calling 
cards  and  voice  mail  despite  infarming  cxmaumars 
tbet  credits  would  be  ieeuedh.  ^opte  oflUinois  v. 
New  WotU  Telecoaununioalions  Inc..  No.  96  CH 
115  (Cir.  Q..  rtb  Jud.  Cir.— Sengamoo  County,  filed 
March  19, 1998)  (billing  line  subscribers  far  voice 
nwil  which  tbey  did  not  order,  and  tailing  to 
provide  elfactive  billing  dispute  mechanism):  Sltote 
oflfUssoiii  ex.  reif.  Namn  v.  Coral  Coaanunicattons 
Inc.,  No.  98  OC  716  (Or.  CL.  SL  Louu  County,  filed 
1996)  (using  miniature  typafaca  on  canteet  entry 
farm*  e*  entborination  to  bill  far  pre-paid  calling 
cards  and  voice  mail,  and  sending  foUow-up 
miniature  typeface  "junk  mail"  poalcards  as 
oonfirmatiaa  and  last  rk^nr^  for  consumer  to 
cancel  aarvicea). 

**See.  e.g.,  FTC  v.  Intaroctive  Audtoteia  Services. 
Inc..  No.  96-3049  C8M  (CD.  CaliL.  filed  Apt.  22. 
1998):  FTC  v.  btlentationaJ  Tehmedia  Associates, 
btc  No.  1-96-CV-1935  (NX).  G*..  filed  )uly  10. 
1086):  and  Hold  Billing  Services. 

••The  only  cbai^  is  tbet  the  propoaad  Section 
306.2(b)(6)  slightly  modifiee  the  language  in  Sectioo 
306.7(2Xviii)  of  the  original  Rule  to  more  dearly 
convey  tbat  it  ia  a  billing  error  to  identify  cfaafges 
far  telapbone^iiUad  puicbaaas  in  e  manner  tbat 
violates  the  Rule's  requirements  far  billing 
statemant  diadoaure*. 

•>  Spacifically.  theee  amiendments  are  propoeed 
pursuant  to  the  Commiaaion'*  authority  under  15 
U.S.C  5724(2)(H)  to  prescribe  additional  billing 
amrs,  and  pursuant  to  its  rulemaking  authority 
under  IS  U.S.C  S711(a).  5721(a),  and  5723. 

"  "Preeubecription  agreement"  ia  defined  in  the 
propoeed  Rula  at  S  306.20). 
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provider  are  charged  for  audiotext 
services  that  are,  or  allegedly  have  been, 
provided  pursuant  to  a  presubscription 
agreement.*^ 

This  situation  occurs  when  a 
telephone  line  subscriber  is  billed  for 
charges  under  a  presubscription 
agreement  entered  into  by  some  other 
party  who  dialed  an  800  or  other  toll- 
nee  number  using  the  subscriber's 
telephone.*^  The  Commission  continues 
to  be  concerned  that  presubscription 
agreements  not  be  mere  shams  to  justify 
billing  a  consumer  for  calls  to  toll-free 
numbers,  or  for  services  sold  under  an 
"agreement"  that  is  based  solely  on  the 
fact  that  a  telephone  call  was  placed 
from  that  consumer's  telephone  (i.e.. 
based  solely  on  AN1  capture).*'  The 
proposed  new  definition  of 
presubscription  agreement  is  based  on 
this  concern,  and  the  corresponding 
billing  error  contained  in  Section 
308.2(d)(9)  provides  recourse  for 
consumers  who  have  been  wrongly 
billed  for  telephone-billed  purchases 
resulting  frtim  purported 
presubscription  agreements  entered  into 
by  another  party,  or  resulting  from 
purported  presubscription  agreements'* 
that  otherwise  do  not  meet  the 
requirements  of  the  Rule. 

Section  308.2(b)(10)— Unauthorized 
charges  not  avoidable  by  blocking. 
Section  308.2(b)(10)  of  the  proposed 
Rule  would  treat  as  a  billing  error  any 
charges  on  a  customer's  billing 
statement  that  were  "not  expressly 
authorized  by  that  customer"  and  that 
were  not  "blockable  pursuant  to  47 
U.S.C.  228(c)."*'  This  provision  would 
enable  a  consiuner  to  dispute  a  charge 
and  to  receive  a  refund  when  a  charge 
was  not  authorized  by  that  consumer, 
and  the  charge  would  not  have  been 


*>  See.  e.g..  Interactive  Audiotext  Senricei.  See, 
alto.  FLORIDA  at  8:  NO.  at  4-5;  NAAG  at  11:  Tr. 
at  lft9,  i«3-e4. 

**  See.  e.g..  Interactive  Audiotext  Service*.  In  iU 
conunant.  NCL  statad  that  most  of  the  audiotext- 
related  complaints  they  receive  involve  800 
numbers.  NCL  at  2. 

"See.  e.g..  U.S.  v.  American  TelNet.  Inc..  No.  94- 
2551  aV-NESBIT  (S.D.  FU..  Tiled  Nov.  30.  1904). 
In  that  case,  the  Conunission  obtained  S2  million 
in  redrats  and  a  civil  penalty  of  $500,000  against 
American  TelNet  for  charging  consumers  for 
information  or  entertainment  services  accessed  by 
calling  800  numbers,  in  violation  of  the  Rule's 
rvquirements. 

**For  there  to  be  a  "purported"  preeubacriplion 
agreement,  the  vendor  need  not  explicitly  claim 
that  a  charge  is  besed  on  a  presubscription 
agreement.  For  instance,  where  a  consumer  is 
charged  without  authorization  for  a  service  for 
which  the  proposed  Rule  requires  a  presubscription 
agreement  (e.g.,  tnonthly  or  other  recurring  pay-p«r- 
call  service  charges),  the  consumer  can  make  use  of 
this  billing  error  to  dispute  the  charge. 

•'Proposed  Section  308.2(bXlO).  Only  the  form  of 
blocking  specified  by  Congress  in  TDDRA.  codiHed 
at  47  U.S.C  22S(c).  will  satiafy  the  lequiremanU  of 
this  subaection. 


avoided  had  the  consumer  elected 
TDDRA  blocking.  This  proposed  billing 
error  dovetails  with  proposed  Section 
308.17,  which  explicitly  requires  the 
"express  authorization"  of  the  person  to 
be  billed  for  any  telephone-billed 
purchase  that  is  not  avoidable  by 
TDDRA  blocking. 

The  Commission  does  not  propose 
revising  the  definition  of  "billing  error" 
to  bring  in  all  imauthorized  telephone- 
billed  purchase  charges.  The 
Commission  believes  that  this  would 
sweep  too  broadly.  In  many  instances, 
consumers  still  have  a  practical,  simple, 
and  cost-free  method  of  avoiding  a  large 
category  of  unauthorized  telephone- 
billed  purchases — namely,  blocking  of 
services  accessed  through  900 
numbers.**  Generally,  where  900- 
number  blocking  would  have  been 
effective  to  enable  a  consumer  to  avoid 
an  unauthorized  charge,  the 
Commission  believes  it  would  be  an 
undue  burden  on  billing  entities  to 
require  them  to  determine  if  such 
charges  were,  in  fact,  authorized.** 

In  situations  where  audiotext  services 
are  offered  through  an  imblockable 
dialing  pattern,  however,  a  consumer 
has  no  metms  to  protect  herself  from 
being  billed  for  diarges  that  result  frt>m 
another  person  accessing  the  service 
using  her  telephone.  Many  of  the 
commenters  and  workshop  participants 
identified  this  as  a  significant  problem 
and  a  source  of  numerous  complaints.^ 
Where  TDDRA  blocking  cannot 
efiiectively  prevent  access  to  telephone- 
billed  purchasing,  the  vendor,  service 
bureau,  and  billing  entity  should  have 
the  obligation  to  ensure  that  the  line 
subscriber  has  expressly  authorized  the 
purciiase.  Under  these  circumstances, 
consumers  who  believe  that  they  have 
been  billed  for  an  unauthorized  charge 
should  have  the  right  to  dispute  the 
charge  under  proposed  Section  308.20. 


**  Many  conunenlers  noted  that  the  availability  of 
900-nuraber  blocJung  has  resulted  in  a  dramatic 
decrease  in  the  number  of  complaints  about  900- 
number  services.  AMERfTECH  at  2:  ATkT  at  3: 
FLORIDA  at  10:  SW  at  4:  SNET  at  2-3:  NCL  at  2. 

•'However,  where  a  single  call  to  a  blockable  900 
number  results  in  ntonthly  or  other  recurring 
charges  on  a  consumer's  telephone  bill,  the 
Commission  does  not  believe  that  it  would  be  an 
undue  burden  for  a  billing  entity  to  show  proof  of 
authorization.  A  single  call  to  a  pay-per-call  service 
is  simply  not  enough  for  a  vendor,  service  bureau, 
or  billing  entity  to  assume  that  the  telephone 
subacriber  has  authorized  his  or  her  enrollment  in 
a  "psychic  club"  or  other  similar  service  plan.  The 
Commission  proposes  requiring  that  these  charges 
be  provided  only  pursuant  to  a  presubscription 
agreement  that  meets  all  of  the  requirements  of  the 
proposed  Rule's  definition  of  that  term.  See 
proposed  Section  300.14. 

'•FLORIDA  at  8:  NCL  at  4-5:  NAAG  at  11:  Tr. 
at  169.  19>-»4.  472. 


and  to  receive  proof  of  authorization 
before  collection  activities  continue. 

Some  commenters  urged  that  the 
Commission  require  that  all  audiotext 
services  be  proWded  through  the  900- 
number  dialing  platform.'*  Instead,  the 
Commission  proposes  a  more  flexible 
approach — specifying  that  it  is  a  billing 
error  if  the  consumer  receives  charges 
for  a  telephone-billed  purchase  that  the 
consumer  did  not  authorize,  and  the 
telephone-billed  purchase  could  not 
have  been  prevented  by  TDDRA 
blocking.  'This  will  create  an  incentive 
for  providers  to  use  a  dialing  platform 
that  is  subject  to  ITORA-bloddng. 
because  by  using  such  a  dialing 
platform,  these  providers  will  not  be 
obligated  imder  the  proposed  Rule  to 
secure  evidence  that  such  charges  were 
expressly  authorized  by  the  person 
being  billed. 

The  Commission  uses  the  term 
"express  authorization"  in  describing 
this  billing  error  to  indicate  that  it  is  not 
sufficient  for  a  provider  to  demonstrate 
that  the  telephone  of  the  consumer 
being  billed  was  the  telephone  used  to 
make  the  call  that  resulted  in  a 
telephone-billed  purchase.  In  order  to 
sustain  the  charge,  the  provider  must 
show  tangible  evidence  that  the  person 
being  billed  for  the  telephone-billed 
purchase  actually  consented  to  the 
charge.'^ 

Section  308.2(b)(ll) — Inconsistency 
with  blocking  option  selected.  The 
Commission  is  aware  of  complaints 
bom  consumers  who  allege  that  900- 
number  calls  have  been  made  from  their 
telephones  even  though  the  consumer 
had  previously  opted  to  have  a  900- 
number  block  on  their  telephone.'^ 
Section  308.2(b)(ll)  of  the  proposed 
Rule  addresses  this  situation  by 
specifying  that  it  is  a  billing  error  when 
a  consumer  receives  a  telephone  bill 
containing  a  charge  that  is  inconsistent 
with  a  blocking  option  already  selected 
by  the  consumer.  This  billing  error  will 
provide  the  consumer  with  a  means  to 
challenge  such  a  charge  and  receive  a 
credit  or  refimd  if  in  fact  the  consumer 
had  already  elected  to  block  access  to 
that  type  of  service  or  dialing  pattern. 


'>  See.  e.g..  SW  at  2:  SNET  at  2:  ATAT  at  29-30.  - 
"  For  example,  a  tape  recording  of  the  person 
who  %vas  billed,  agreeing  in  advance  to  pay  for  the 
charge  after  hearing  the  material  terms  of  the 
agreement,  would  constitute  evidence  of  such 
authorization  sufficient  to  show  that  this  billing 
error  did  not  occur.  Of  course,  if  the  voice  recording 
was  not  of  the  person  being  billed,  the  vendor 
would  not  be  able  to  sustain  the  charge.  For 
additional  examples  of  evidence  of  "express 
authorization,"  see  discussion  of  proposed  $  308.17, 
infra. 

"  TUR) ANICA  at  1 .  See  aleo.  Transcript  of  "FOC 
Public  Forum  on  Local  Exchange  Carrier  Billing  for 
Other  Businesses."  (June  24. 1997).  p.  113. 
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Under  this  scenario,  regardless  of  the 
reason  for  the  block  being  ineffective 
(i.e..  because  the  block  fedled  or  because 
someone  using  the  consimier's 
telephone  "dialed  around"  the  block),'* 
the  consumer  would  be  entitled  to  a 
credit  or  refund  if  they  had  elected  to 
block  such  calls  and  the  block  was 
supposed  to  be  in  place  at  the  time  the 
call  Mras  placed.  The  Commission 
believes  that  once  a  consumer  has  taken 
the  affirmative  step  to  elect  TDDRA 
blocking,  this  should  be  interpreted  as 
an  affirmative  statement  that  the 
consiuner  does  not  authorize  any 
telephone-billed  purchases  that  should 
have  been  blocked  by  this  action.  If  the 
TDDRA  blocking  system  fails,  the 
economic  burden  should  not  be  borne 
by  the  consumer  who  had  taken  the 
steps  available  to  guard  against  access  to 
such  purchases. 

(3)  Section  3e8.2(e)— Customer.  The 
definition  of  "customer"  remains  largely 
unchanged.  Depending  upon  the 
context,  the  term  refers  to  either  the 
person  who  made  the  call  ot  the  person 
who  received  the  bill  for  a  telephone- 
billed  purchase,  or  both.  The  only 
proposed  substantive  change  is  that  an 
unnecessarily  limiting  phrase  at  the  end 
of  the  definition  was  deleted.  The 
Commission  intends  for  this  definition 
to  cover  any  recipient  of  a  bill  for  a 
telephone-billed  purchase,  regardless  of 
whether  he  or  she  is  the  subsoiber. 

(4)  Section  308.2(f)-^ay-per-call 
purchase.  The  Commission  has  added  a 
definition  of  "pay-per-call  purchase"  to 
fill  the  need  for  a  term  that  succinctly 
refers  to  both  an  attempt  to  purchase  a 
pay-per-call  service  as  well  as  an  actiud 
piutihase  of  such  services. 

(5)  Section  308.2(g)— Pay-per-call 
service — Backgroimd.  Virtually  all 
interested  parties — industry  as  well  as 
consiuner  advocates  and  law 
enforcement — overwhelmingly  support 
extending  the  definition  of  "pay-per-call 
service"  to  cover  audio  information  and 
entertainment  services  that  are  accessed 
and  delivered  through  dialing  patterns 
other  than  900.  but  in  other  respects  are 
similar  to  900-number  services  and 
subject  to  the  same  abuses.'^  Indeed,  the 
majority  of  complaints  now  relate  to 
toll-free  numbers,  international 
numbers,  or  other  dialing  patterns  that 


do  not  use  the  900-number  prefix.'*  In 
general,  the  problems  associated  vrith 
diese  non-900  audiotext  services  are  the 
same  types  of  problems  that  Title  D  of 
TDDRA  was  designed  to  prohibit — 
misrepresentations  about  the  underlying 
service  to  be  provided  and  inadequate 
cost  disclosures." 

The  influx  of  complaints  in  recent 
years  concerning  international  audiotext 
services  drew  particular  attention  from 
commenters.  many  of  whom  asserted 
that  it  is  essential  for  international 
audiotext  services  to  be  subject  to  the 
same  rules  as  900-number  services  in 
order  to  "level  the  playing  field"  among 
competitors  and  protect  all  consumers 
who  utilize  such  services.'"  In  fact, 
several  commenters  suggested  that  all 
audiotext  services  should  be  restricted 
to  the  900-number  dialing  pattern  to 
ensure  adequate  protection  to 
consumers.'*  The  two  commenters 
representing  the  international  audiotext 
industry  were  the  only  commenters  who 
opposed  the  extension  of  the  definition 
of  "pay-per-call  services"  to  include 
international  dialii^  patterns.*" 

Characteristics  oiservices  that  should 
be  covered  by  the  Rule.  The 
Commission  believes  that  there  are  two 
fundamental  distinguishing 
characteristics  of  all  audiotext  services: 
(1)  the  instantaneous  nature  of  the 
transaction;  and  (2)  the  eventual  receipt 
of  remuneration  by  the  provider  of  the 
audio  information  or  entertainment.  The 
instantaneous  creation  of  a  financial 
obligation — the  result  of  the  instant 
capture  of  AMI  by  the  provider — not 
only  enhances  the  convenience  for  the 
seller  and  buyer,  it  also  creates  fertile 
ground  for  deception.*^  Title  D  of 
TDDRA.  and  the  provisions  of  the 
original  Rule  that  implemented  it,  were 


74  For  axample,  a  caller  can  "dial  around"  a  900- 
numbar  block  that  has  been  placad  on  the  Una  by 
the  line  aubacribar's  carrier  simply  by  dialing 
another  cairiar's  "lO-XXX"  access  coda,  than 
dialing  a  900  number. 

'>  AARP  at  3:  ALLIANCE  at  4-6;  ATAT  at  24: 
CINCINNATI  at  1:  CU  at  1:  FLORIDA  at  2:  NCL  at 
3:  GORDON  at  1.  3;  ISA  at  2fr-27;  SNET  at  4-6:  SW 
at  2.  4-5:  TSIA  at  20-21:  Tr.  at  17-19.  21-24,  38- 
40. 416,  456. 


n  ALLIANCE  at  2-3:  CINCINNATI  at  1:  FLORIDA 
at  4:  NAAG  at  1;  NCL  at  2:  SW  at  2:  SNET  at  3- 
4.  NCL  sUtea  that,  in  1996,  it  received  three  times 
as  many  complaints  about  800  numbers  es  it  did 
about  900  numbers.  (NCL  at  2). 

"  See,  e.g.,  FTC  v.  bttemational  Teleatedia 
Attociatet.  Inc..  No.  1-«S-CV-1935  (NJ>.  Ga..  fil«l 
)uly  10, 1996):  FTCv.  Interactive  Audiotext 
Services,  Inc..  No.  98-3049  CBM  (CD.  Calif.,  filed 
April  22, 1998):  fTC.  v.  Audiotex  Connection.  Inc., 
No.  97-0726  (EJ).N.Y..  Bled  Feb.  13, 1997);  and 
FTC.  V.  Ouiief  B.  Lubell.  No.  3-e6-CV-8200  (S  J). 
Iowa.  Glad  Dec  17, 1996). 

'•See,  e.g..  GORDON  at  3:  ISA  at  26-27; 
ONONNA-n  at  1:  SNET  at  3:  Tr.  at  17-19. 456. 

'•  SNET  at  2:  SW  at  2:  AT*T  at  2»-30;  Tr.  at  344, 
369. 

•»  ATN  ganatally;  FFA  at  y-9. 

■>  Congteaa  recognised  that  the  instantattaous 
nature  of  the  purchase  of  pay-per-call  services  is 
what  made  this  consumar  pcotactions  under  Title  0 
of  TDDRA  ao  importanL  Congreas  noted  that 
"(blecauaa  the  consumer  moat  often  incurs  a 
finanrial  obligBtion  as  soon  as  the  pay-par-call 
tranaactioo  is  oomplatad.  the  accuracy  and 
daacriptivanaas  of  vendor  advartiaanMnts  bacmie 
crucial  in  avoiding  consumar  abuse."  15  U.S.C 
5701(bX6). 


designed  specifically  to  remedy  this 
potential  for  misrepresentation. 

Baaed  on  the  record  in  this 
proceeding,  and  based  on  the 
Commission's  enforcement  experience, 
the  Commission  believes  that,  in  any 
drcumstanoe  where  a  provider  solicits 
consumos  to  call  a  telephone  number  to 
receive  information  or  entertainment, 
and  w^ere  that  provider  will  receive  a 
per-call  or  per-minute  payment  as  a 
result  of  those  calls,  the  service  is 
susceptible  to  the  same  types  of  unfair 
and  deceptive  practices  that  are 
prohibited  by  Title  n  of  TDDRA.*'  The 
record  does  not  suggest  any  justification 
for  treating  non-900  audiotext  services 
any  difiarendy  frtim  900  audiotext 
services.*'  In  both  circumstances,  the 
two  key  foctors  which  create  the 
incentive  and  susceptibility  for  fraud 
are  both  present:  instantaneous 
purchase  by  virtue  of  placemoit  of  a 
telephone  call,  and  receipt  of 
remuneration  from  the  call  revenue  to 
the  provider  of  the  audio  information  or 
mtertainment. 

Proposed  definition  of  "pay-per-call 
services."  Pursuant  to  the  authority 
granted  to  the  Conunission  under 
Section  701(b)  of  the  1996  Act,  the 
Commission  proposes  to  ext«iid  the 
definition  of  "pay-per-call  services"  to 
cover  all  purchases  of  telephone-based 
audio  information  or  audio 
entertainment  services.  The  new 
definition  is  set  forth  in  Section  308.2(g) 
of  the  proposed  Rule. 

Section  308.2(jg)(l)  sets  f(Hlh  the 
statutcHy  definition  of  "pay-per-call 
services."  Sections  308.2(g)(2)-(3) 
augment  this  definition  while  retaining 
the  substance  of  47  U.S.C.  228(i)(l)(A) 
and  228(i)(2),  pursuant  to  the 
Commission's  mandate  under  Sectioo  . 
701  of  the  1996  Act.  The  proposed 
definition  is  designed  to  bring  ivithin  its 
reach  any  audio  informatim  <w 
entertainment  service,  accessed  by 
dialing  any  telephone  number  or  receipt 
of  any  telephone  call,  where  all  or  a 
portion  of  the  charge  paid  by  the 
consumer  "results  in  payment,  either 
directly  or  indirectly,  to  the  person  who 


"  See.  e.g..  FTC  v.  International  Tehmedia 
Auociate*.  Inc.,  No.  l-e6-CV-1935  (N.D.  Ga.,  filed 
July  10, 1996):  FTCv.  Interoctive  Audiotext 
Service:  Inc..  No.  96-3049  CBM  (CD.  Calif.,  filed 
Apr.  22, 1996):  and  FTC  v.  Oonie/  B.  LubeU.  No.  3- 
96-CV-a200  (SJ).  Iowa,  filed  Dec  17. 1986).  Sea 
also.  ALLIANCE  at  2. 4:  AARP  at  2-3:  ATST  at  6: 
CINCINNATI  at  1:  CU  at  1:  FLORIDA  at  1, 5: 
GCMDON  at  2:  ISA  at  4,  26-27;  NAAG  at  9-10;  NCL 
at  3;  SNET  at  4;  SW  at  2;  TSIA  at  20-21. 

•*  In  fact,  the  record  indicataa  that  the  dangar  of 
unfair  and  deceptive  pradicas  may  be  paater  in 
noo-eoo  audiolKct  because  consumers  are  not  able 
to  eOactively  biockacoaea  to  tfaaee  sarvicas.  See. 
e.g.,  Intaraational  Telemedia  Aaaociatea  and 
Interactive  Audiotext  Senricaa.  See  alao.  ALLIANCE 
at  2-4;  NAAG  at  2. 
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provides  or  purports  to  provide  such 
information  or  entertainment 
service."  "*  This  proposed  change  in  the 
Rule  brings  international  audiotext 
services  squarely  within  the  definition 
of  "pay-per-call  services." 

Both  the  %vritten  comments  and  the 
woricshop  discussion  strongly  supported 
using  remuneration  to  an  information  or 
entertainment  provider  as  the 
distinguishing  characteristic  of  pay-per- 
call  services.*'  Several  commenters, 
however,  were  opposed  to  the  strict  use 
of  a  remuneration  standard  to  the  extent 
that  it  would  encompass  some  services 
where  the  remuneration  was  disguised 
within  the  charge  paid  by  the  consumer 
for  the  transmission  of  the  call  (e.g.,  10- 
XXX  audiotext,"*  international 
audiotext)."  One  commenter  supported 
expansion  of  the  definition  of  pay-per- 
call  services  to  cover  "all  international 
audiotext  transactions"  **  but  strongly 
opposed  the  extension  of  the  definition 
of  pay-per-call  services  to  cover 
audiotext  services  where  the  consumer 
merely  pays  a  domestic  toll  charge  that 
is  similar  in  price  to  a  "content  neutral" 
(non-audiotext)  call.**  Another 
commenter  went  further,  opposing 
coverage  of  any  audiotext  services 
where  the  payment  to  the  provider  is 
contained  within  the  toll-charge.  The 
commenter  characterized  those  services 
where  the  remuneration  takes  the  form 
of  a  toll  charge  as  "free  to  consumers" 


**  Th«r«  are  four  exemption*  which  are  diacuHMl 
infra:  (1)  MTvicae  resulting  in  de  minimis 
ramuneralion  to  the  provider:  (2)  tervicae  deliverw) 
purauant  to  a  valid  preaubacription  agreement;  (3) 
aervices  utilizing  tal«communications  (or  the  deaf: 
(4)  and  tariffiad  directory  Mrvice*  provided  by  a 
common  carrier  or  it*  affiliate. 

••  See.  e^.  ALUANCE  at  S:  NAAG  at  9-10:  ATAT 
at  8.  25-28:  Tr.  at  331. 

**  Another  altamativa  to  the  900-numbar  dialing 
pattern  ia  audiotext  acceaaed  through  a  particular 
common  carriar'i  "lO-XXX"  access  code  (such  as 
"10-321").  Under  this  scenario,  callers  reach  the 
audiotext  service  by  dialing  the  10-XXX  number 
followed  by  a  long-distance  telephone  number.  The 
rwulting  toll  charge  to  the  consumer  thus  includes 
a  hidden  charge  for  the  audiotext  service  itself, 
because  the  carrier  and  the  vendor  share  the  call 
revenue.  The  FCX:  affectively  put  an  end  to  this 
practice  through  a  pronouncement  in  an  advisory 
opinion  letter,  which  stated  that  common  carriert 
that  engage  in  such  practicaa  are  "not  providing 
common  carrier  service*  in  a  just  and  reasonable 
manner  as  required  by  Section  201(b)  of  the 
IConununicationsI  Act  and  the  spirit  of  (Title  I  of 
TDORAj. "  See  letter  dated  September  1, 1995,  to 
Ronald  ).  Marlowe  of  Cohen,  Berke,  Benutein. 
Brodiet  Kondell  a  Laszlo,  from  )ohn  B.  Mulata. 
Chief.^Enforcement  Division,  Common  Carrier 
Bureeu,  Federal  Communication*  Commission. 
Thaaa  10-XXX  acces*  codes  are  currently  being 
converted  to  "101-XXX"  numbers. 

•'  DMA  generally  and  at  4:  ISA  at  28;  Tr.  at  309- 
310. 

••ISA  at  26-27. 

••ISA  at  28. 


because  the  consumers  pay  "no  more 
than  the  normal  toll  chuge."*° 

The  fact  that  an  international 
audiotext  or  10-XXX  audiotext  call  may 
cost  the  same  as  an  ordinary,  non- 
audiotext,  "content  neutral"  toll  call  is 
not  determinative  on  the  issue  of 
susceptibility  to  the  unfair  and 
deceptive  practices  prohibited  by  the 
Commission's  Rule.*^  Content  neutral 
calls  (i.e..  regular  toll  calls)  might  cost 
the  same  amoimt  as  certain  audiotext 
calls,  but  the  fact  that  there  is  no 
remuneration  to  the  call  recipient  in  the 
case  of  a  content  neutral  call  is  an 
important  distinction.  Because  the 
recipient  of  a  content  neutral  call  lacks 
the  economic  incentive  to  induce 
consumers  to  call  as  often  as  possible 
and  stay  on  the  line  as  long  as  possible, 
content  neutral  calls  are  not  susceptible 
to  the  types  of  unfair  and  deceptive 
practices  that  are  prohibited  by  the 
original  Rule.  It  is  the  presence  of  this 
economic  incentive  in  audiotext 
services  that  gives  rise  to  the 
susceptibility  to  unfair  and  deceptive 
practices.*' 

Circumstances  where  there  will  be  a 
rebuttable  presumption  of  remuneration 
to  a  provider.  Although  remuneration  to 
the  service  provider  is  the  hallmark  of 
any  pay-per-call  service,  the  actual 
details  evidencing  certain  remuneration 
agreements  are  not  likely  to  be 
immediately  available  to  federal  and 
State  law  enforcement  authorities.  For 
example,  information  about  contractual 
arrangements  between  a  vendor  and  a 
foreign  telephone  company  may  not  be 
readily  available.  Nonetheless, 
enforcement  experience  of  the  FTC  and 
State  attorneys  general  has  shown  that 
there  are  certain  cimmistances  that 
generally  indicate  that  a  revenue- 
sharing  agreement  exists.*^  Thus,  any  of 
these  circumstances  will  give  rise  to  a 
rebuttable  presumption  that  payment  to 
a  provider  of  audio  information  or 


••DMA  at  2-3.  The  Conuniaaion  find*  the 
characterization  of  an  international  audiotext 
service  as  "free"  to  be  misleading.  This  issue  is 
speciflcally  addreased  in  FTC.  v.  Daniel  B.  Lubell, 
No.  3-96-CV-8200  (S.D.  Iowa,  filed  Dec.  17. 1996). 

*'  Similarly,  ibe  (act  that  some  900-number 
audiotext  programs  may  cost  the  same  or  leas  than 
many  international  or  domestic  toll  charges  does 
not  make  theaelervices  any  leas  susceptible  to  the 
unfsir  and  deceptive  practicea  prohibited  by  the 
Commission's  Rule. 

•^  On  the  other  hand,  to  the  extent  that  a  great 
portion  of  the  toll  charge  actually  goes  tovrards  the 
genuine  cost  of  transmission  of  the  call,  and  not  to 
the  in(ormation  or  antertaiiunent  provider,  a  call 
might  (it  within  the  exemption  proposed  by  the 
Commission  for  de  minimii  payments  to  a  provider, 
diacuaawl  infra.  Propoaed  Section  308.3(a)<3KU). 

"See,  e.g.,  Interective  Audiotext  Servicea.  Inc. 
No.  96-3049  C8M  (CD.  Calit.  filed  April  22.  1996): 
FTC^.  AudkHax  Connection.  Inc..  No.  97-0726 
(EJ).N.Y..  filed  Feb.  13. 1997):  and  Denial  B.  Lubell. 


entertainment  services  as  described 
under  308.2(g)(2)  has  been  made: 

(a)  Where  persons  are  solicited  to  call  an 
international  telephone  number  in  order  to 
receive  audio  infonnation  or  entertainment 
that  is  not  tpacifically  related  to  or 
dependent  on  the  country  where  the  call 
suppoaedly  terminates:  ** 

0>)  Where  there  is  a  sudden  and  unusual 
increase  in  the  niunber  of  long-distance  calls 
to  a  particular  telephone  nunwer,  or  where 
the  number  of  calls  to  an  infonnation  or 
entertainment  nimiber  is  unusually  high;** 

(c)  Where  persons  are  solicited  to  cul  one 
or  more  specific  telephone  numbers  via  a 
specific  common  carrier  in  order  to  receive 
audio  information  or  entertainment 
services;  **  and 

(d)  Where  a  provider  of  audio  information 
or  audio  entertainment  utilizes 
aiivertisements  that  emit  electronic  signals, 
including  data  transmission  of  computer 
programs  or  computer  instructions,  that  can 
automatically  dial  a  telephone  number  which 
will  result  in  chaiges  to  a  ■ubaoriber.*' 

The  fact  that  any  one  of  these 
dicumstances  is  present  will  not  be 
determinative  of  whether  remuneration 
to  a  provider  actually  exists.  It  merely 
gives  rise  to  a  presumption  of 
remtmeration  that  can  be  rebutted  with 
credible  evidence  that,  in  fact,  there  has 
been  no  payment  to  theprovider. 

Scope  ofdefinition.  Tne  proposed 
definition  of  "pay-per-call  services" 
covers  "audio  information  and  audio 
entertainment  (services],  including 
simultaneous  voice  conversation 
services." 

This  phrase  includes  live  as  well  as 
pre-recorded  information  or 
antertaiiunent  programs,  in  addition  to 
so-called  "group  access  bridged" 
services  where  a  provider  connects  two 
or  more  callers  to  discuss  a  certain 
topic.**  In  other  words,  this  definition 
will  include  all  services  where  a  person 
provides  or  purports  to  provide  the 
audio  content  of  a  call,  and  where  that 
provider  receives  payment  on  the  basis 
of  calls  placed  to  access  that  content. 


•<For  example,  in  Daniel  B.  L4ibell,  callers  were 
solicited  to  call  telephone  numbers  in  Guyana  and 
the  Dominican  Republic  in  order  to  enter  a 
suveepatakes  to  win  a  free  Hawaiian  vacation  and 
to  receive  information  about  free  domestic  airline 
travel. 

■>  For  example,  in  Audiotex  Cotmection,  ATaT 
noted  an  unusual  and  sudden  increase  in  call 
volume  to  several  telephone  number*  in  Moldova. 

**  For  example,  solicitations  for  consumer*  to  call 
specific  telephone  numbers,  along  with  instnictiona 
for  a  caller  to  first  dial  a  carrier's  10-XXX  (now 
101-XXXX)  acceaa  code. 

"Audiotex  Connection. 

••For  example,  if  a  provider  offer*  caller*  a  list 
or  menu  of  tuggested  topic*  or  otherwi*e  rapreaanta 
that  caller*  will  be  able  to  listen  to  or  participate 
in  discussion*  concerning  certain  topics,  such  as 
"adult"  chat,  that  service  would  be  covered  by  the 
definition.  Provider*  who  make  no  repreaentation* 
regarding  the  content  of  a  call,  and  who  exercise  no 
control,  influence,  or  interaat  over  the  content  of  the 
call  «vould  not  be  covered  by  the  definition. 
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The  expanded  portion  of  the  proposed 
definition  includes  all  of  the  audio 
infcmnation  and  audio  entertainment 
services  included  in  the  statutory 
definition  of  "pay-per-call"  »•  but. 
pursuant  to  the  Commission's  authority 
under  Section  701(b)(1)  of  the  1996  Act. 
omits  any  limitations  based  on  dialing 
pattern. 

The  proposed  expanded  definition 
includes  only  those  services  "where  the 
action  of  placing  the  call,  receiving  a 
call,  or  subsequent  dialing.  touch<-tone 
entry,  or  comparable  action  of  the 
caller"  results  in  a  charge  to  a 
customer.*""  This  phrase  is  based  on  the 
language  contained  in  the  original 
Rule's  definition  of  "telephone-billed 
purchase."  *"*  However,  in  addition  to 
the  language  contained  in  that 
definition,  the  Commission  has  added 
"receiving  a  call"  to  the  list  of  actions 
that  would  resiUt  in  a  charge  to  the 
consumer  and  thus  be  included  as  a 
"pay-per-call  service." 

The  Commission  uses  the  phrase 
"receiving  a  call"  to  refer  to  all 
instances  where  a  consumer  incurs  a 
charge  by  virtue  of  receiving  a  telephone 
call,  including  traditional  "collect  call" 
services,  as  well  as  other  scenarios 
whereby  the  receipt  of  a  call  results  in 
a  charge.  The  Commission's  experience 
with  c^lback  schemes  in  response  to 
toll-free  calls  by  constmiers 
demonstrates  that  these  schemes  are 
susceptible  to  the  types  of  abuses 
prohibited  by  the  Ccnnmission's  Rule.*"' 
The  fact  that  the  services  are  accessed 
by  merely  answering  a  telephone  call 
(rather  than  placing  a  call)  may  make 
them  even  more  susceptible  to  unfair 
and  deceptive  practices  than  outgoing 
calls  fix>m  consumos  because  the 
recipient  of  the  bill  has  even  less  ability 
to  avoid  charges  for  such  services.**^ 


••47  U.S.C  228(iKl)(A)(i)  and  (il). 

*">  "Comparable  action"  includee  any  scenario 
where  a  caller  takea  action  that  will  result  in  a 
billing  statement  being  generated  by  virtue  of  ANL 
See,  e.g.,  FTC  v.  Inteatational  Telaaedia 
/Mocidet,  Inc.,  No.  l-fle-CV-1935  (N.D.  Ga..  filed 
|uly  10. 1996)  and  Intanctiva  Audiotext  Servicea. 
Inc.  No.  96-3049  CBM  (CO.  CaUL.  Ued  i^ml  22. 
1998).  It  alao  includea.  but  is  not  limited  to.  any 
action  that  a  consumer  might  take  while  on  the 
Internet  or  online  that  may  cause  his  or  her 
computer  modem  to  dial  a  telephone  number  that 
raaults  in  a  charge.  See  Audiotex  ClonnectioiL 

>•>  Section  308.7(a)(6)  of  the  original  Rule  uaea 
the  term  "telephone-billed  purchase"  to  deacribe 
tranaactiona  to  which  the  billing  and  collection 
proviaions  of  the  Rule  apply. 

>oi  In  {Kt.  the  Commiaakm'*  Rule  explicitly 
prohiUU  ooUact  callback  acbeme*  that  tmult  from 
calla  to  toll-frae  numbaca.  See.  e.g..  International 
Telemedia  Aaaociataa, 

><»  Although  audiotext  aarvicaa  delivered  by 
incooiing  calla  to  oonaumer*  are  covered  by  the 
proposed  definition  of  pay-per-call  services,  this 
does  not  mean  that  such  service*  would  be 
penniaaible  under  the  proposed  Rule.  On  the 


SecUon  308.2(g)(3)(i)-(iu)— 
Exemptions.  These  provisions  describe 
the  circumstances  under  which  an 
audio  information  or  entertainment 
service  will  not  be  considered  to  be  a 
"pay-per-call  service"  and  will  thus  be 
exempt  from  the  Rule's  requirements, 
even  if  it  would  otherwise  meet  the 
criteria  contained  in  proposed  Section 
3G8.2(g)(2).  Each  exemption  is  discussed 

Section  308.2(g)(3)(i)— 
Presubscription  agreement  This  section 
will  exempt  from  the  Rule's 
requirements  calls  made  pursuant  to 
vaUd  "presubscription  agreements," 
which  are  described,  infra.  The 
Commission's  intention  is  that  no 
exemption  will  exist  unless  the 
presubscription  agreement  meets  all  of 
the  elements  of  the  definition  of  that 
term,  as  set  forth  in  proposed  §  308.2(j). 
This  includes  the  requirement  that  the 
provider  demonstrate  that  the 
presubscription  agreement  has  been 
entered  into  with  the  person  from  whom 
payment  is  sought.  As  discussed,  inftu, 
the  Commission  has  learned  that,  in 
many  instances,  providers  of  audiotext 
services  have  attempted  to  collect 
payment  pursuant  to  a  purported 
presubscription  agreement  from  persons 
who  did  not  authorize  or  %vere  not 
aware  of  the  existence  of  such  an 
agreement.  In  order  to  be  valid,  a 
presubscription  agreement  must  meet 
the  criteria  set  forth  in  proposed  Section 
308.2(j).i"*  Any  agreement  not  meeting 
these  criteria  is  not  exempt  frtim  the 
Rule  and  its  requirements. 

Section  308.2(g)(3)(ii)— De  minimis 
payments.  This  proposed  section  will 
allow  a  vendor  of  audio  infonnation  or 
audio  entertainment  services  to  show 
that  a  service  is  not  a  pay-per-call 
service  by  demonstrating  that  the 
pa)rment  received  by  the  provider  does 
not  exceed  a  specified  amount.>o>  Many 
of  the  commenters  and  woikshop 
participants  supported  a  rebuttable 
presvunption  approach  to  a  definition — 
whereby  a  service  would  be  presumed 
to  be  "pay-per-call"  tmless  the  provider 
could  show  certain  facts  mitigating  the 
likelihood  of  fraud.  *(**  The  Commission 
proposes  such  an  approach.  Providers 
could  ntoui  the  presumption  of  "pay- 


per-call"  by  demonstrating  that  the 
payment  for  the  information  or 
entertainment  is  de  minimiK  as  defined 
by  Section  308.2(s)(3Xii). 

At  some  point  the  amount  of  shared 
revenue  is  not  sufficiently  large  for  a 
service  to  be  susceptible  to  the  imfair  or 
deceptive  practices  prohibited  by  Title 
n  of  TDDRA.  Thus,  the  proposed  Rule 
sets  a  specific  threshold  for  such 
revenue,  below  which  an  audiotext 
service  would  not  be  considered  pay- 
per-call,  even  if  it  otherwise  met  the 
definitional  criteria.  The  comments  and 
discussion  at  the  workshop  support  this 
approach.*"'  The  Commission  has 
proposed  that  if  the  provider 
dranonstrates  that,  on  average,***  the 
payments  to  the  provider  vrill  not 
exceed  $.05  per  minute  or  S.50  per  call 
for  the  particular  service,  then  the 
service  will  not  be  considered  pay-per- 
call.***  The  Commission  seeks  comment 
on  the  appropriate  threshold  figure  for 
defining  pay-per-call,  including  any 
relevant  statistics  or  other  numerical 
support*'* 


contrary,  billing  for  such  service*  would  almost 
certainly  violate  propoaed  Section  306.17. 

iM  Among  other  thing*,  thi*  means  that  the 
agreement  muat  be  entmd  into  with  the  pataoa  to 
be  charged  for  the  aervice. 

>••  The  Conuniaaion  intenda  that  the 
demonstration  specified  by  thia  aection  need  only 
be  made  upon  a  prior  lequaat  by  the  Cnmmiaaion 
or  it*  atafi.  or  by  any  otber  govanunant  agency  with 
the  authority  to  enforce  thi*  Rule,  or  aa  a  dafonaa 
to  an  enforcement  action  under  thi*  Rule. 

IS*  Alliance  at  5;  ISA  at  28:  ATaT  at  8. 25-28:  Tr. 
at  329,  331,  335. 


'•'Tr.  at  335-36.  The  ATfcT  supplemental 
comment  argued  against  a  threshold  that  was 
triggered  by  a  oartain  percentage  of  the  payment 
going  to  the  vendor.  ATaT-2  et  2-4.  However,  tlie 
ATaT  supplemental  comment  did  not  address  the 
poesibility  of  a  threshold  triggered  by  a  specific  per- 
minute  amount  a*  propoaed  by  the  Commiasioa. 
Indeed,  many  of  the  arguments  made  by  ATaT  in 
oppoaition  to  a  percentage  threshold  seem  to 
provide  support  for  a  nominal  per-minute 
threahold.  « 

•••The  average  will  be  calculated  far  each 
difisrent  audiotext  service  offered  by  the  provider. 
In  tbe  caae  of  a  "loss  leader,"  where  call  volumes 
are  inflated  with  low  chargas  far  soma  cooaumar* 
to  farii^  down  the  average  to  allow  other*  to  be 
charged  higbar  ntea.  tbe  Commiaaion  will  consider 
aarvicaa  that  cfaaiga  diffarant  ratea  (e.g..  one  high- 
priced  and  tbe  other  low-priced)  to  be  aepanta 


'••The  provider  would  only  be  required  to 
demonstrate  that  tbe  remuneration  it  receivea  hli 
below  either  the  S0.50  per^all  de  minimis 
tbraabold  or  tbe  SO.OS  per-minute  de  minimis 
thraabold.  The  Commiaaion  ha*  aelected  tbeee  two 
liguraa  based  on  iu  enfcrcement  aKparience  and  on 
widely  availaUe  daU  provided  by  aarrice  bureeu* 
far  international  audiotext  aarvioea.  The  appropriate 
thraabold  U  one  below  which  there  U  little 
incentive  far  vendor*  to  aolidt  calla  far  the  aale  of 
audio  information  or  entertainment  Certain 
anai^amants,  such  a*  thoae  deembed  by  ATftT  ia 
it*  commant*  ("TSAAs")  may  not  be  aubiect  to 
unfair  or  deceptive  practioa*  because  tbe  paymenu 
involved  may  fall  below  tbe  threabold.  Ahbough 
the  leond  doea  not  contain  details  relating  to  tbe 
tavei  of  ramunaratioa  involved  in  TSAA*.  ATaTs 
statamant*  at  the  workabop  would  aeem  to  indicate 
that  a  S0.OS  de  minimis  thraabold  would  axampi 
tbeee  agreement*.  Tr.  at  3SS.  A*  explained  in  note 
110.  infra,  tbe  Commisaion  doea  not  agree  with  tiie 
view  of  some  commenters  «rbo  urged  that 
examptiona  abould  be  panted  far  apacific 
catagoriee  or  typea  of  revenue  sharing  arrangamenta. 
such  a*  an  exeinptioo  far  all  TSAAs.  See.  e.g., 
ATftTat8.2S-3a 

i>a-nteCoiDauaaiafi  want*  to  aoaura  that  it*  de 
minimis  proviaioa  eaampta  only  tboae  information 
or  anlertainmaat  aarvioea  that  are  mm  •oaoeptible  to 
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Other  exemptions.  Section 
308.2(g)(3)(iii)  exempts  calls  utilizing 
telecommunications  services  for  the 
deaf,  and  tariffed  directory  services 
provided  by  a  common  carrier  or  its 
affiliate.  This  exemption  tracks 
analogous  language  in  the  statutory 
definition  of  "pay-per-call  services" 
found  in  Title  1  of  TDDRA.  <  <  >  The 
proposed  Rule  adds  the  word  "tariffed" 
to  clarify  the  meaning  of  the  exemption, 
and  to  prevent  unscrupulous  vendors 
firom  seeking  to  abuse  the  exemption. 

Relationship  to  FCC  regulations. 
Section  308.2(g)(4)  states  that  this 
section  shall  not  be  construed  to  permit 
any  conduct  or  practice  otherwise 
precluded  or  limited  by  regulations  of 
the  Federal  Communications 
Commission.  For  example,  if  the  FCC 
were  to  adopt  regulations  prohibiting 
the  use  of  a  specific  dialing  pattwn  for 
pay-per-call  services,  the  FTC's  "pay- 
per-call  service"  definition  cannot  be 
used  as  a  basis  to  argue  that  the  FTC  has 
permitted  such  a  practice.  The 
Commission  believes  it  is  important  to 
make  it  clear  that  a  service  is  not 
necessarily  legal  or  permissible  for 
purposes  of  FCC  regulation  of  pav-per- 
call  services  simply  because  it  Calls 
within  the  FTC's  proposed  definition  of 
"pay-per-call." 

(6)  Section  308.2(h)— Person.  The 
definition  has  been  modified  to  add 
"unincorporated  association"  and 
"group"  to  the  list  of  entities  that  are 
cmisiderad  to  be  a  "person"  for 
purposes  of  the  proposed  Rule.  The 
Commission  ados  these  two  terms  based 
on  enforcement  experience  **'  and  the 
desire  for  consistency  among  its  rules 
regulating  telephone-related 
transactions.*** 


lb*  unfiir  or  daoaptiva  pracdeM  oowand  lijr  tha 
Rul*.  On*  nampte  of  Mch  a  Mnrioa  to  •  local  tima 
or  waathw  inioRnatiao  Una  that  to  opatatad  by  a 
LBC  Undoiibladly.  Iba  LBC  (torivaa  tan 
ravaniM  far  caUa  to  tbaaa  lafcnnatioa  Unaa. 
Ilowawat.  moat  oalton  will  pay  notbiai  to  < 
tha  Una.  Mora  Importantly,  tba  par«Bll  and  par- 
minula  ravanuaa  darivad  by  tba  rwnmwi  oarriar  far 
aucfa  a  Una  aia  Ukaly  to  ba  %»aU  balow  tba  da 
mJnioiir  tbraabolda.  Tha  Conmiaaioa  baliavaa  tbat 
tba  da  minioUr  wampdon  to  tba  baal  way  to  asiampt 
auchtarricaa    a catitnrlfalawiptlonfar wich 
lafaraation  Unaa  would  ba  opan  to  abuaa  by 
unaoupulotts  vandora  who  could  uaa  oommnn 
oairiar  ttatua  to  dariva  algnlflcant  ravanua  from 
Infamation  or  anlattainmaiM  Unaa. 

>•>  47  U.S.C  22S(i).  ThaCommiaaion  baa  not 
baan  |ivan  tha  authority  undar  1 701(b)  of  tba  190e 
Act  to  aortaod  tba  daflnition  of  pay-par-call  aarricaa 
to  allmlnato  thaaa  axamptlona. 

*"FTCv.  ^udMeaConnactfati.  Inc..  Na  97- 
072S  (KJ)J4.Y..  filad  Pab.  IS.  1997)  (Intamatlaaal 
audiat«Kt  (cbama  whara  ona  daCKiidant  did 
huilnaaa  aa  ''Elaclronic  Fotina  Manafamaot."  an 
unlncorpoiatad  aaaodation). 

»*Tba  daflnltioa  of  "paraon"  in  tba 
Talamattatins  Salaa  Ruk  Indudaa  aU  of  thaaa 
aotiUaa.  IS  CFR  310.2(o). 


(7)  Section  308.2(i)-^>er8onal 
identification  number.  Section  308.2(i) 
provides  a  definition  of  "personal 
identification  number"  ("PIN"),  a  term 
used  in  the  definition  of  presubscription 
agreement  The  original  Rtile's 
definition  of  presubscription  agreement 
used  a  similar  term,  "identification 
nimiber,"  but  did  not  define  that  term 
or  specify  the  manner  in  which  it 
should  be  issued. 

Background.  Use  of  a  presubscription 
agreement  allows  a  vendor  to  avoid  the 
Rule's  requirements  by  entering  into  a 
contractual  agreement  with  a  consumer 
for  providing,  and  receiving  payment 
for,  goods  or  services  in  a  manner  that, 
absent  the  agreement,  would  otherwise 
be  covered  by  the  Rule.  This  means  that 
if  a  provider  has  a  valid  presubscription 
agreement  with  a  consumer,  the 
provider  may  provide  services  to  that 
consumer  in  a  manner  that  would 
otherwise  violate  the  Rule  {e.g.,  the 
provider  may  charge  a  consumer  for 
audiotext  services  accessed  via  a  toll- 
free  number).  Where  a  consiuner  has 
entered  a  presubscription  agreement,  a 
PIN  provides  a  means  by  which  the 
consumer  can  control  access  to  the 
service  to  which  he  or  she  has 
presubscribed.  Thus,  the  original  Rule 
establishes  that  one  of  the  prerequisites 
of  a  PIN  is  that  it  prevent  imauthorized 
access  to  the  service  by 
nonsubscribers.  *  ** 

Nonetheless,  some  service  providers 
have  utilized  PINs  that  do  not  prevent 
such  unauthorized  access.  For  example, 
some  service  providers  have  issued  PINs 
over  the  telephone  upon  request, 
without  taking  sufficient  steps  to  ensure 
that  the  party  who  has  requMted  the 
PIN  is  also  the  person  who  will  be  billed 
for  the  presubacribed  charges.***  Other 
providers  have  assigned  a  consumer's 
checking  account  number  as  a  PIN  and 
then  debited  that  checking  account  for 
services  purchased  by  any  caller  who 

E resented  that  PIN  number.***  Such 
illing  methods  do  not  prevent 
unauthorized  access  where  insufficient 
steps  are  taken  to  ensure  that  the  person 
paying  by  this  method  is  actually 
authorized  to  debit  that  account. 
Purported  presubscription  agreements 
that  entail  these  methods  of  •— *B"»"fl 
PINs  do  not  satisfy  the  original  Rule's 
criteria  lor  a  presubscription  agreement 
because  such  PINs  are  iiiefiiBctive  to 


"prevent  unauthorized  access  by 
nonsubscribers."  - — 

Proposed  definition  of  "personal 
identification  niunber."  The  proposed 
definition  will  furnish  additional 
guidance  to  providers  on  what  methods 
of  assigning  a  PIN  satisfy  the  Rule's 
requirements.  The  revised  Rule  specifies 
that  the  PIN  must  be  "unique  to  the 
individual."  This  means  that  the  PIN 
must  be  assigned  to  the  person  who  will 
be  billed  for  the  offered  goods  or 
services,  not  to  a  telephone  niunber  or 
account.  PIN  assignments  on  the  basis  of 
ANI  do  not  satisfy  the  original  Rule's 
requirement  that  a  PIN  prevent 
"unauthorized  access  to  the  service  by 
nonsubscribers,"  **'  and  would 
continue  to  be  inadequate  uinder  the 
proposed  Rule  because  they  are  not 
unique  to  the  individual,  llie 
requirement  that  a  PIN  be  imique  to  the 
individual  also  means  that  a  provider 
caimot  issue  the  same  PIN  to  more  than 
one  person.  Moreover,  a  PIN  cannot  be 
based  on  a  number  that  is  likely  to  be 
known  to  other  persons,  such  as  the 
telephone  number  fitnn  which  the  call 
is  placed,  a  person's  checking  accoimt 
number,  credit  card  number,  or  social 
security  number.  Since  the  purpose  of  a  ' 
PIN  is  to  limit  access  to  the  service  to 
those  persons  who  have  entered  into  a 
presubscription  agreement.  allo%ving  a 
well-known  or  piwlished  number  (such 
as  a  telephone  number)  %vduld  do  little 
to  control  access. 

The  proposed  definition  also  specifies 
that  the  PIN  must  be  valid.  Three 
conditions  must  be  met  in  order  for  a 
PIN  to  be  valid:  (1)  it  must  be  requested 
by  a  omsumer:  ***  (2)  it  must  be 
provided  to  no  person  other  than  the- 
person  who  will  be  billed  fior  the 
service;  ***  and  (3)  it  must  be  delivered 
to  the  person  to  be  billed  for  the  service 
simultaneously  with  a  clear  and 
conspicuous  ^'°  written  disclosure  of  all 
the  material  terms  and  conditions 
associated  with  the  presubscription 


"« 16  CFR  30S.2(aKlXW). 

"•  Soa.  04..  US.  V.  Aamicm  TelNwI.  Inc..  No. 
94-25S1  dV-NESBTT  (SJ).  Pla..  filad  No*.  SO. 
1994)  and  PTC  v.  Jhlaiacthi*  AndtoHmMt  Smvicm. 
Inc..  Na  9S-3049  CBM  (CO.  CaUL.  Blad  Apr.  22. 
190S).  Saa.  ako.  FLORIDA  at  S.  A44-Aa0:  NAAG 
at  11:  NO.  at  4. 

"•IntoracUva  Audlotagrt  Satvioaa. 


"MS  CFR  30a.2(a)(l)(iv). 

***Tbua,  unaoUcitad  iaauanoa  of  FIN  numfaara 
wiU  not  maat  tba  piopoaad  Ruto'a  caquiiamanta  far 
aaiabUaUngavaUdPIN. 

"•A  vaUd  PIN  will  baoooM  Invalid  by  latar 
dtodoaura  to  tha  wrang  party.  Thua.  pravidaia  muat 
uaa  dhtttion  whan  giving  out  PINa  to  paraona  who 
claim  to  bava  "loaf*  or  "fatgottan"  a  pravioualy- 
toauadPIN. 

"■Tha  conoapi  of  "doar  and  conapicuoua" 
diadoania  to  waU-davalopad  In  Commlaaion  caaa 
law  and  policy  atatamaota.  Saa,  94.,  Tbompaon 
Madical  Ca.  104  F.T.C  S4S.  707-9S  (1904):  Tha 
Kragar  Co.,  9S  F.T.C  S39, 7S0  (19S1):  Statamant  of 
Enfarcamant  Policy,  "Claar  and  Conapicuoua 
Dtodoauraa  in  Talavtoion  Advartiaing."  Tnda 
Ragulation  Rapoitar  (OCH)  1  7909.09  (Oct  21. 
1970):  Statontant  of  Enfarcamant  PoUcy. 
''Raauiramanto  Coaoaming  Claar  and  Conapicuoua 
Dlicloauraa  in  Foraign  I  ai^agi  Advaitiaing  and 
Salaa  Matarlala."  10  CFR  14.0l 
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agreement,  including  the  service 
provider's  name  and  address,  a  business 
telephone  number  that  the  consumer 
may  use  to  obtain  additional 
information  or  register  a  complaint,  and 
the  rates  for  the  service.  Although  the 
proposed  Rule  does  not  require  that  a 
presubscription  agreement  be  signed, 
the  Commission  believes  that  it  is 
important  for  the  consumer  to  be 
provided  with  a  written  copy  of  the 
terms  of  the  agreement  before  the 
service  is  accessed  for  the  first  time. 
Written  disclosures  sent  along  with  the 
PIN  ensure  that  the  consiuner  will 
receive  an  "unavoidable"  disclosure  of 
the  material  terms  and  conditions  before 
the  service  can  be  accessed  and  before 
any  charges  can  accrue. 

The  Commission  does  not  believe  it  is 
necessary  to  specify  the  method  by 
which  the  PIN  should  be  delivered; 
service  providers  may  use  whatever 
method  of  delivery  is  most  appropriate. 
Regardless  of  the  method  chosen, 
however,  the  service  provider  will  be 
responsible  for  ensuring  that  the  PIN  is 
not  distributed  to  anyone  other  than  the 
person  who  will  be  billed  for  services 
imder  the  presubscription  agreement. 

(8)  Section  308.2(j)— Presubscription 
agreement — Background.  The  purpose 
of  the  presubscription  agreement  is  to 
allow  the  seller  and  consumer  to 
mutually  agree  to  remove  themselves 
bom  the  TDDRA  regulatory  framework. 
The  definition  of  this  term  generated 
substantial  discussion  both  in  the 
written  comments  and  diuing  the 
workshop.  One  significant  issue  was 
whether  such  agreements  should  be  in 
writing  and  signed  by  the  consumer. 
The  audiotext  industry  generally 
opposed  a  writing  requirement  because 
it  would  inhibit  the  "instantaneous" 
nature  of  audiotext  services  offered 
through  800  numbers.*^*  Other  parties 
coimtered  industry's  arguments  by 
asserting  that  the  proper  vehicle  for 
ofEering  instantaneous  information  or 
entertainment  has  been,  and  continues 
to  be,  through  the  9(X>-number  dialing 
pattern.*''  These  commenters  believe 
that  any  vendor  wishing  to  sell  such 
goods  or  services  throu^  800  numbers 
must  take  particular  care  to  ensure  that 
the  consumer  understands  the  material 
terms  tmder  which  the  service  is 
offered,  including  that  the  consumer 
will  be  charged  for  the  goods  or 
services,  and  how  much  he  or  she  will 
pay.  One  commenter  specifically 
recommended  that  the  Rule  require 
these  disclosures  to  be  provided  before 
the  consiuner  incurs  charges,  even  if 


that  means  that  the  purchase  is  not 
instantaneous.*'* 

Many  commenters  favored  a  writing 
requirement  because  of  the  numerous 
complaints  from  consumers  who  have 
been  charged  for  calls  to  800  numbers 
in  situations  where  they  did  not 
authorize  such  charges  or  where  the 
goods  or  services  had  been  represented 
to  be  free.*'*  Several  commenters  were 
troubled  by  presubscription  agreements 
that  were  formed  orally  during  the 
course  of  a  telephone  call  in  which  the 
consumer  is  issued  an  "instant"  calling 
card  or  is  asked  to  provide  bank  aocxmnt 
information. *'>  As  a  result,  they  urged 
the  Commission  to  ban  oral 
transmission  of  presubscription 
agreements  and  to  require  that 
presubscription  agreements  be  in 
writing.*'^  Many  of  the  same 
commenters  believed  that  a  written 
agreement  was  particularly  important  in 
situations  where  charges  would  be 
recuning.*"  NCL  noted  that  many  of 
the  complaints  received  by  its  National 
Fraud  Information  Center  ("NFIC")  were 
frnm  consumers  who  thought  that 
certain  800-number  calls  were  free  but 
found  out  that  they  had  been  charged 
for  the  calls  and/or  inadvertentiy  signed 
up  for  services,  such  as  club 
memberships  or  voice  mail,  to  which 
they  had  not  expressly  agreed.""  Two 
common  carriers  agreed  that  a 
presubscription  agreement  must  be  in 
writing.*'* 

The  industry  representatives  as  a 
whole  generally  opposed  a  requirement 
that  the  agreement  be  signed,  based  on 
the  argument  that  the  signature  of  an 
individual  neither  demonstrates  legal 
competence  nor  that  the  proper  person 
is  being  billed  for  the  service.  **<*  One 
industry  member  argued  that  requiring 
an  executed  agreement  might  prevent 
contemporaneous  purchase  of 
merchandise.***  Industry  members  also 


pointed  out  the  difficulties  in  requiring 
an  agreement  to  be  signed  and  sent 
back,  and  that  the  fiulure  of  scnneone  to 
sign  and  return  an  agreement  would  not 
necessarily  indicate  a  lack  of  desire  to 
use  the  service.*** 

A  presubscription  agreement  must 
meet  general  principlm  of  contract 
law.***  Nonetheless,  the  Commission  is 
aware  of  numerous  examples  of 
purported  "agreements"  created  during 
calls  to  800  numbers  that  do  not  adhere 
to  these  basic  principles  of  contract 
law— e.g.,  agreements  entered  into  with 
minors,  or  agreements  where  the  party 
to  be  bUled  for  the  service  is  not  the 
party  who  placed  the  call  and 
supposedly  entered  into  the 
agreement.***  Often,  these  purported 
"agreements"  involve  the  use  of  ANI  to 
identify  a  billing  name  and  address  and 
to  send  a  bill,  a  practice  that  frequenUy 
results  in  one  consumer  receiving  a  bill 
for  a  service  ordered  by  another.*** 

Proposed  definition  of 
"presubscription  agreement."  Because 
the  presubscription  exception  to  Rule 
coverage  circumvents  the  TDDRA 
protections,  the  Commission  beUeves 
the  exception  should  be  carefully 
delineated  and  not  be  a  source  of 
abusive  and  deceptive  practices.  The 
proposed  Rule  modifies  original  Section 
308.2(e)(1)  to  make  it  clear  that  the 
disclosures  must  be  provided  to,  and  the 
agreement  must  be  readied  with,  the 
consumer  1M10  will  be  billed  for  the 
service.  In  addition,  the  proposed  Rule 


">  POGRIM  at  19.  21-22:  Tr.  at  4S7-00. 
">Tr.  at  79. 493. 495. 


>**SWatS. 

>M  FLORIDA  at  8;  NCL  at  4-S:  NAAG  at  11:  Tt. 
at  169. 193-94,  472-74. 

•»  NCL  at  S:  FLORIDA  at  S:  NAAG  at  11. 

"•  NCL  at  5:  FLORIDA  at  8:  NAAG  at  1 1 ;  SW  at 
2.  5-6;  Tr.  at  18.  NAAG  auggaatad  that  alactranic 
tianimiaaion  of  tha  agraamant  would  alao  ba 
suffidant  to  infami  tha  cnoaumar  of  tha  coat*  and 
tanns  and  conditiana  of  tba  tarvice.  (NAAG  at  11). 
SW  suggaatad  that  if  alactionic  tranamiaaion  to 
allowed,  thata  ahould  be  a  10-day  lagbafara  tba 
vendor  could  bUl  for  tha  tarvica.  during  which  time 
the  vendor  ahould  tend  a  written  confinnatioo  of 
the  agiaamant.  (SW  at  2.  5-6). 

u' NCL  at  S;  FLORIDA  at  8:  NAAG  at  11:  TSIA 
at  16-17. 

>»  NCL  at  4.  (Inl996.  tha  NFiC  received  85 
complainta  gainst  ona  Taxaa-baaod  company 
regarding  unautboriaad  chargaa  for  voica  mail 
aarvica  after  oonaumara  had  called  an  800-numbar 
for  a  "bee"  psychic  reading.) 

'»AT»T  at  10;  SW  at  2.  5-6;  Tr.  at  488. 

>»  PILCaUM  at  19.  21-22:  Tr.  at  487-9a 

111  POOUM  at  19.  21-22:  T^.  at  487-9a 


»«Tr.  at  487-88. 

ii>Complyii«  with  tha  900-Numbar  Rule:  A 
Busineas  Guide  Produced  by  the  Fedanl  Trade 
Commiaaion  (Nov.  1993)  at  3. 

>»•  Saa,  a^..  FTC  v.  Interactive  Audiotext 
Serricm,  Inc..  Na  98-3049  CBM  (CD.  Calif.,  filed 
Apr.  22, 1998)  and  FTC  v.  International  Telemedia 
Auodatet.  Inc.,  No.  1-9S-CV-193S  (ND.  Ga..  filed 
July  10. 1998).  Indeed,  tha  Commiaaion't  fint  action 
to  enforce  the  900-Naniber  Rule  challaoged  invalid 
praauhacription  agraamenta.  U.S.  v.  American 
TelNet.  Inc.,  Na  94-2551  OV-NESBrT  (S.D.  Fla., 
filad  Nov.  30. 1994). 

> "  Tha  Comniaaion'a  view  that  ANI  to 
inaulBciant  to  identify  the  petty  to  a 
praauhacription  agraatnant  to  iharad  by  FCC  itatL 
aa  evidenced  by  a  1994  latter  from  POC  atafi, 
ralatii^  to  tha  toaua  of  billing  far  audtotaact  aarricaa 
oaHed  through  800  numbara.  Tha  POC  latter  itatad 
that  a  lagjlimete  preeubecriptioa  agreement  is  not 
craatad  if  tha  vendor  immediately  iaauea  a  petaonal 
idantificatioo  number  without  detennining  tbet  the 
caUar  to  both  the  aubacriber  to  tba  line  end  legally 
capabk  of  entering  into  a  cootiactual  affaemant. 
**11ia  bMir  term*  of  tha  presubacriptiao  definition 
preclude  reliance  on  ANI  either  to  aaate  or  provide 
avidanoa  of  a  vaUd  praauhacription  or  oompaiable 
ami^amaat.  bacauaa  ANI  IdantiBea  only  tba 
originating  Una  and  not  tba  caller  who  aeaks  to 
aaiabUab  an  aiiangMnant  Thus  billing  aysiama 
baaed  aolaly  or  primarily  on  ANI  do  not  anauie  that 
praaubaaibed  infarmation  services  chargaa  are 
being  properly  eaaaaaad."  Latter  deled  June  15. 
1994.  to  Rawkl  R.  Collatt.  Aaaodatioa  of  CoUaga 
and  Univaraity  Taiaoommunicetiona 
Adminlslratars.  from  Gregory  A.  Waiaa,  Acting 
Director.  Enfarcamant  Diviaioii.  reC 
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will  require  that  presubecription 
agreements  be  delivered,  in  writing,  to 
the  person  who  will  be  billed  for  the 
service.^'*  As  explained  above.  Section 
308.2(i)  of  the  proposed  Rule  requires 
that  the  provider  of  presubscription 
services  deliver  (to  the  person  who  will 
be  billed  for  the  service)  a  PIN,  together 
with  a  written  disclosure  of  all  the 
material  terms  and  conditions  of  the 
agreement.  In  every  instance,  an  actiial 
contractual  agreement  with  the  person 
to  be  billed  for  the  service  must  be 
reached  in  advance  of  the  provision  of 
service  and  the  person  to  be  billed  for 
the  service  must  have  received  clear  and 
conspicuous  disclosure  of  the  material 
terms  of  the  contract. 

The  Commission  has  decided  not  to 
propose  a  requirement,  advanced  by 
some  commenters,  that  the  written 
agreement  be  signed  by  the  consumer. 
Instead,  the  proposal  would  make  it 
clear  that  the  provider  who  engages  in 
a  transaction  pursuant  to  a 
presubscription  agreement  has  the 
burden  to  show  that  it  obtained  the 
actual  authorization  of  the  person  who 
was  billed  for  the  service.  The 
presubscription  agreement  is  never 
valid  (i.e.,  it  does  not  meet  the 
conditions  of  the  current  Rule  or  the 
proposed  Rule)  unless  the  agreement  is 
reached  with  the  person  who  will  be 
billed  for  the  service. 

In  addition  to  the  changes  to  the 
presubscription  provisions  discussed 
above,  the  propomd  Rule  makes  two 
other  minor  modifications  to  the 
original  Rule's  treatment  of 
presubscription  agreements.  First,  to 
simplify  the  language  of  the  proposed 
Rule,  the  phrase  "presubscription 
agreement"  has  bcNsn  substituted  for  the 
phrase  "presubscription  or  comparable 
arrangement." 

Second,  the  proposed  Rule  adds 
langtiage  in  Section  308.2(j)(l)  to  clarify 
that  a  presubscription  agreement  is  an 
agreement  to  purchase  goods  or 
services,  including  audio  information  or 
audio  entertainment  services. 

Section  308. 2(j)(2)— Billing  by  credit 
card.  In  promulgating  the  original  Rule, 
the  Commission  statMi  that  it  did  not 
appear  that  Congress  intended  to 
include  credit  cwd  or  charge  card 
transactions  within  the  regulatory 
framework  of  TDDRA.  Therefore,  in 
Section  308.2(e)(2)  of  the  original  Rule, 
the  Commission  included  within  the 
definition  of  "presubscription 
agreement"  those  credit  and  charge  card 


transactions  that  Mrere  subject  to  the 
dispute  resolution  requirements  of  the 
Truth  in  Lending  Act  ("TILA")  and  Fair 
Credit  Billing  Act  ("FCBA")."' 

In  the  current  proceeding,  some 
industry  members  urged  the 
Commission  to  expand  the  types  of 
billing  methods  that  would  be  permitted 
to  constitute  a  presubscription 
agreement. 

Specifically,  one  industry  association 
advanced  the  argument  that  both  pie- 
authorized  drafts  ^^  and  a  direct  billing 
option  would  provide  consumere  with 
all  of  the  material  disclosures  required 
by  the  Rule  while  giving  vendors  more 
flexibility  in  the  methods  by  which  they 
could  biU  consumers. '3*  Other 
commenters  expressed  concern  with 
respect  to  direct  billing,  noting  that 
there  was  no  substantive  difference 
between  800-niunber  billing  through  a 
LEC  and  800-number  billing  through 
direct  billing  by  a  third  party.  In  other 
words,  they  believed  that  to  allow  these 
billing  options  under  Section  308.2(e)(2) 
of  the  original  Rule  would  effectively 
allow  a  person  to  be  charged  for  a  call 
to  a  toll-free  number — a  practice 
prohibited  by  TDDRA.'^o  These 
commenters  expressed  the  belief  that,  if 
a  vendor  is  charging  for  audiotext 
services  offered  through  an  800  number, 
there  should  be  an  actual  agreement, 
regardless  of  the  billing  method.*** 
Furthermore,  some  commenters  pointed 
out  that  they  have  received  complaints 
from  consumers  who  were  billed 
directly  for  services  after  they  called  an 
800-niunber,  but  who  had  not 
understood  that  there  would  be  a 
charge.'*' 

The  Commission  has  carefully 
considered  all  of  the  comments  and 
discussion  regarding  presubscription 
agreements,  and  has  decided  to  retain  in 
the  proposed  Rule  the  "credit  and 
charge  card"  presubscription  option  in 
its  current  form,  with  only  minor 
technical  changes.  The  Commission  also 
has  determined  not  to  include  within 
this  option  other  types  of  cards,  such  as 
debit,  prepaid,  or  calling  cards,  which 
are  not  subject  to  both  TILA  and  FCBA. 

Presubscription  agreements  based  on 
a  credit  or  a  charge  card  are  permitted 
because  these  transactions  are  already 
subject  to  the  legal  protections  of  TILA 


■'*Whil«  thU  thould  prohibit  the  insUntanaou* 
••)•  of  audiolaxt  ovw  toll-free  numben.  tba 
ConuniMion  believe*  that  000  numben.  not  toll-free 
numbers,  ibould  be  the  proper  vehicle  for  offering 
"impulaa"  purcfaaaes  of  audioiaxt  larvicaa.  See  IS 
U.S.C  S711(aX2)(F). 


•>'S8iniat42367. 

'**By  ute  of  ■  pre-authorizad  draft  (alw  known 
a*  a  "demand  draf^"  or  a  "phone  cback")  a  teller 
can  obtain  fund*  from  a  bujrer'i  checking  account 
without  that  peraon'i  signature  on  a  negotiable 
instrument. 

»«TSLA  at  15-16:  Tr.  at  47»-S2. 

>«•  15  U.S.C  S711(aX2XF).  Smai$o,  Tr.  at  4aO- 
87. 

>«>  Tr.  at  4«3.  4a6-«7. 

>«*Tt.4a>-«4. 


and  FCBA.  including  the  light  to 
dispute  unauthorized  charges.  In  the 
absence  of  the  protections  afforded  by 
these  Acts,  however,  it  is  essential  that 
the  consumer  who  wiU  be  billed  for  a 
service  agree,  in  advance,  to  pay  for  the 
service  after  receiving  clear  and 
conspicuous  disclosure  of  all  the 
material  terms  of  the  agreement.  Title  III 
of  TIX)RA  directed  the  Com^ssion  to 
promulgate  rtiles  vrith  reqtiirements 
"substantially  similar  to  me 
requirements  imposed,  with  respect  to 
the  resolution  of  credit  disputes,  under 
the  Truth  in  Lending  and  Fair  Credit 
Billing  Acts."  **>  To  allow  a  calling 
card,  a  debit  card,  or  other  means  not 
within  the  ambit  of  both  TILA  and 
FCBA  to  substitute  for  an  actual 
agreement  with  the  person  to  be  billed 
for  the  service  would  undermine  the 
entire  purpose  of  the  presubscription 
agreement  exception  to  the  Rule.  It 
would  also  undermine  the 
Commission's  mandate  to  promulgate 
TDDRA  rules  substantially  similar  to 
TILA  and  FCBA. 

Allowing  such  types  of  payment 
methods  to  substitute  for  an  actual 
agreement  with  the  person  to  be  billed 
for  a  service  would  also  encourage  the 
use  of  so-called  "instant"  calling  cards. 
Such  cards  are  often  issued  without  any 
assurance  that  the  caller  obtaining  the 
card  is  authorized  to  arrange  for  a 
purchase  to  be  billed  to  the  telephone 
number  from  which  the  call  is  being 
placed.  Under  the  proposed  Rule,  cards 
not  subject  to  TILA  and  FCBA  do  not 
constitute  presubscription  agreements 
unless  they  meet  the  requirements  of 
Section  308.2(j)(l). 

For  the  reasons  discussed  above, 
Section  308.2(j)(2)  of  the  proposed  Rule 
retains  the  language  of  the  original  Rule, 
with  only  three  revisions  that  are 
dictated  by  the  Commission's  decision 
to  expand  coverage  of  the  Rule  beyond 
the  "pay-per-call  services"  offered 
through  the  900-number  platform.  First, 
the  proposed  Rule  changes  the  language 
relating  to  the  disclosure  of  a  credit  cud 
number  "during  the  course  of  a  call  to 
a  pay-per-call  service,"  to  read  "during 
the  course  of  a  call-to  purchase  goods 
or  services,  including  audio  information 
or  audio  entertainment  services."  This 
change  is  designed  to  clarify  that 
services  billed  to  a  credit  card  are 
purchases  made  pursuant  to  a 
presubscription  agreement  and  thus  are 
excluded  from  the  definition  of  "pay- 
per-call  services." 

Second,  the  proposed  Rule  deletes  the 
last  sentence  of  308.2(e)(2)  of  the 
original  Rule.  This  sentence  made  clear 
that  providere  are  prohibited  from 


>«*isU.S.CS72UaX2).' 
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rharging  consumen  for  calls  to 
presubKribed  services  unless  the 
consumer  either  had  entered  an 
agreement  before  that  telephone  call,  or 
was  paying  for  the  service  with  a  credit 
or  charge  card.  This  sentence  is  no 
longer  necessary  because  the  proposed 
Rule  in  Section  308.2(j)(l)  prohibits 
providers  from  charging  consumers 
imtil  the  consumer  has  received,  in 
writing,  a  PIN  and  a  clear  and 
conspicuous  disclosure  of  all  the 
material  terms  of  the  agreement. 

Finally,  the  proposed  Rule  clarifies 
that,  in  order  for  the  Section  308.2(j)(2) 
credit  card  alternative  to  a  308.2(j)(l) 
presubscription  agreement  to  be 
available,  the  credit  card  must  be  "the 
sole  method  used  to  pay  for  the  charge." 
The  Commission  is  aware  that  some 
providers  request  a  credit  card  number 
from  a  consumer,  but  bill  the  consumer 
by  some  other  method — a  method  that  is 
not  subject  to  the  dispute  resolution 
protections  of  TILA  and  FCBA.***  As 
the  text  of  the  original  Rule  and  its 
Statement  of  Basis  and  Purpose  make 
clear,  this  practice  violates  the  Rule.**' 
The  Commission  proposes  adding  this 
clause  to  remove  any  possible  ground 
for  argument,  unpersuasive  though  it 
may  be.  that  the  Rule  could  be 
construed  to  allow  a  provider  to  make 
use  of  the  presubscription  option 
through  the  meaningless  eliciting  of  a 
credit  card  niunber  without  using  the 
card  to  bill  charges. 

Relationship  to  FCC  Regulations. 
Since  passage  of  the  1996  Act,  the  FCC's 
regulations  enacted  under  Title  I  of 
TDDRA  have  differed  in  some  respects 
from  the  FTC's  Rule  enacted  under 
Titles  n  and  III  of  TDDRA.  This  is 
because  the  1996  Act  amended  Title  I  of 
TDDRA  to  require  the  FCC  to  amend  its 
rules  governing  the  obligations  of 
common  cairiere  with  respect  to  the  use 
of  toll-free  numbere  for  audiotext 
services.***  These  amendments  affiacted 


>*•  In  one  case  recently  filed  by  the  Commisaion. 
a  provider  was  allegedly  collecting  credit  card 
numben  from  consumers  purportedly  to  create  a 
valid  prMubacription  tarrioa,  but  instead  allegedly 
billed  the  consumers  directly,  baaed  on  ANL  FTC 
V.  MmxtcOv*  Audiotext  Serncet,  Inc..  No.  96-3049 
CBM  (CD.  Calif.,  filed  Apr.  22. 199S). 

««  5a  FR  at  42367.  See  Tr.  at  472  (NAAG:  "I  think 
the  proper  way  to  construe  the  law  is  to  say  if 
you're  going  to  acquire  pay-per-call  services  using 
a  credit  card,  the  charge  ou^t  to  appear  on  the 
credit  card."). 

>«•  On  July  11. 1996,  the  FOG  published  an  Order 
and  Notice  of  Propoeed  Rulemaking  to  amend  iu 
Rulea  in  accordance  with  the  amendments  to  Title 
1  of  TDDRA.  "POC  Pay-Per-Call  Ordw  and  Notice." 
OC  Docket  Noa.  96-146  and  93-22.  and  FOG  96- 
289. 11  FGC  Red  1473S  (1996).  The  Oder  portion 
of  this  document  amended  47  CFR  Part  64  (the 
PCCs  pay-per-call  rules)  in  eccordance  with  the 
mandate  of  the  1996  Act:  the  Notice  of  Propoeed 
Rulemaking  portion  of  the  document  requested 


WbaX  the  FOC  rules  require  common 
carriere  to  include  in  any  tariff  or 
contract  relating  to  the  use  of  toll-free 
telephone  numbere  tot  audiotext 
purposes.  The  proposed  revisim  of  the 
FTC's  Rule  would  not  conflict  with  any 
FCC  requirements  for  what  common 
carriere  must  include  in  their  tariffs  or 
contracts,  and  the  two  sets  of 
regulations  would  continue  to  differ 
with  respect  to  their  approach  to 
audiotext  services  provided  over  toll- 
free  numbere. 

Prior  to  the  1996  Act.  the  FCC's 
regulations  pertaining  to  toll-free 
numben  were  virtually  identical  to  the 
requiremuits  imposed  in  Section 
308.5(1)  of  the  FTC's  original  Rule:  the 
use  of  a  toll-free  number  to  charge  for 
information  conveyed  during  a  call  was 
prohibited,  imless  the  charges  were  the 
result  of  a  presubscription  or 
comparable  arrangement,  which 
included  (by  definition)  a  charge  to  any 
credit  card  that  was  covered  by  TILA 
and  FCBA.  With  the  1996  amendments, 
however,  the  FCC's  regulations  now 
difiier  from  the  FTC's  Rule  by  requiring 
common  carriere  to  prohibit  the  use  of 
toll-free  numbere  to  charge  for 
information  or  entertainment  imless  the 
oonstmier  has  entered  into  a  vrritten 
agreement.  At  the  same  time,  the  FCC's 
new  rules  are  more  lenient  than  the 
FTC's  Rule  in  that,  under  the  FCC's  new 
rules,  common  carriere  can  permit 
vendore  and  service  bureaus  using  the 
carrier's  networiu  to  charge  consumere 
for  calls  made  to  an  800  number  in  the 
absence  of  a  presubscription  agreement, 
if  the  call  is  charged  to.  inter  alia,  a 
debit  card,  calling  card,  or  prepaid 
account.  Section  701(a)  of  the  1996  Act 
is  silent  as  to  TILA  and  FCBA  coverage 
of  transactions  by  these  means. 

A  nun^r  of  commenten  suggested 
that  the  Commission  amend  its  original 
Rule  **'  to  track  the  amended  FCC 
regulations.***  Commenten  advanced 
several  arguments  in  support  of  such  a 
modification.  Several  commenten 
supported  tracking  the  FCCs  amended 
rules  so  that  the  Comml^on's  Rule 
would  allow  providere  other  methods  to 
bill  for  toll-free  audiotext  services 
besides  obtaining  an  explicit 
"presubscription"  agreement  or 
charging  the  service  to  a  credit  card 
which  is  subject  to  TILA  and  PCBA.**« 


comment  on  additional  proposed  changes  to  the 
FCCs  rules  not  specifically  mandated  by  the  AcL 

>*'  Specifically,  these  commenters  supported 
amending  Sections  306.2(e)  and  306.5(1)  of  the 
ori^nal  Rule— the  provisions  dealing  with 
presubscription  agreements  and  the  use  of  toll-free 
numbers  for  audiotext  purposes. 

>«•  AT*T  at  5:  ISA  at  31-33;  NAAG  at  11:  PMAA 
at  4. 15:  SW  at  3. 10;  TSIA  at  19. 

•«•  ISA  at  32-33:  PMAA  at  15. 


Other  commenten  favored  such  a 
modification  because  it  would  reinforce 
the  FCCs  requimnent  that 
presubscription  agreements  be  in 
writing.*^*  Finally,  some  commenten 
argue  that  amending  the  FTC  Rule  to 
Xndk  the  FCC's  regulations  would  serve 
the  goal  of  regulatory  consistency: 
industry  woidd  only  need  to  look  to  one 
setof  niles.*'* 

Regulatory  consistency  is  an 
important  goal.  This  is  (me  of  the 
primary  reasons  why,  in  promulgating 
the  original  Rule,  the  FTC  dioae,  at  its 
own  discretion,  to  adopt  a  provision 
that  paralleled  the  analogoiu  FCC 
provisions  regulating  the  use  of  800 
niunben  *''  and  defining 
"presubscription  or  comparable 
arrangement."  *''  However,  were  the 
FTC  to  adopt  a  definition  of 
"presubscription  agreement"  that 
tracked  the  FOC's  new  definition,  or  if 
it  were  to  similarly  modify  the  Rule's 
provisions  governing  toll-free  numbere, 
it  would  not  be  possible  to  achieve  the 
explicit  purposes  of  Titles  II  and  III  of 
TDIHIA  as  amended  by  the  1996  Act*** 

There  is  no  inherent  conflict  between 
the  FCC's  new  regulations  and  the  FTCs 
original  or  propomd  Rule.  The  FCC's 
Title  I  regulations  apply  only  to    ' 
common  carriere  in  their  role  of 
providing  basic  dial  tone  and  transport 
service  to  service  providere  that  use  toll- 
free  numben,  while  the  FTC's 
regulations  imder  TiUe  II  of  TDDRA 
directly  apply  to  vendms  and  service 
bureaus  who  would  be  using  toll-free 
niunben  to  charge  a  consumer  for  audio 
infonnaticHi  or  entertainment. 
Furthermore,  there  is  nothing  in  the 
FTCs  proposed  Rule  to  prevent  a 
vendor  from  offering  to  accept  payment 
by  means  of  a  card  not  subject  to  TILA 
or  FCBA,  as  long  as  the  vendor  reaches 


>»»NAAG  at  11:  AT»T  at  la  SW  apadfically 
opposed  tracking  the  new  POC  regulations  with 
regard  to  its  allowwm  of  an  '^eledraoic"  signatura. 
Such  a  form  of  written  agieement.  the  mmmenter 
argued,  would  not  provide  a  method  of  verifying 
thit  the  execution  was  by  a  competent  adult  who 
is  tbs  parson  responsible  ior  paying  the  telephone 
biU.  SW  at  5. 

>"  ATaT  at  5-6:  ISA  at  31-33:  PMAA  at  4. 15: 
SW  at  3. 10:  TSIA  at  19. 

>**5SFRat42387. 

>"lif.  at  42367. 

>M  In  fact,  the  1996  Act's  «mendmenU  to  TDDRA 
virtually  mandate  diveiigaooe  between  the  FTC  and 
FGC  ngulatioos.  Under  Title  I  of  TDORA.  the  FOC*s 
regulations  continue  to  operete  under  the  statuiory 
definition  of  "pay-per<all  sarricaa"  aat  JMthin  47 
U.&C  228(1).  However,  under  Title  II  of  TDORA.  as 
amended  by  the  1996  Act.  the  Gnmmisainn  may 
adopt  an  alternative  definition  of  "pay-per<all 
sarvicea."  Thus,  after  the  1996  Act.  the  FOC  end 
FTC  Rules  are  now  focused  on  two  diSeient 
categories  of  "pey-per-call  sarvicea."  In  the  cuneot 
le^  framework,  an  attampl  to  produce  parallel 
Rules  under  Titles  I.  D.  and  m  of  TDDRA  wrould  be 
futile. 
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a  presubscription  agreement  with  the 
person  to  be  billed  for  the  service  and 
complies  with  the  requirements  of 


marketplace  since  the  promulgation  of 
the  original  Rule  is  that  service  bureaus 
now  play  an  important  role  for  many 


proposed  Section  308.2(j)(l).^>>  Thus^>t->.j(Bndor8  in  providing  access  to  billing 

/  and  collection  systems.  Some  service 


is  entirely  possible  to  use  any  of  the 
billing  mechanisms  permitted  und«r 
Title  I  of  TDDRA.  as  amended,  as  long 
as  the  provider  complies  with  the 
additional  precautions  of  proposed  Rule 
Secticm  308.2(j)(l).  which  are  designed 
to  ensure  that  the  party  beingbilled  for 
the  toll-free  audiotext  service  is  the 
same  person  who  agreed  to  be  billed  for 
that  service. 

It  is  the  mandate  of  the  FTC.  acting 
under  Title  11  and  m  of  TDDRA.  to 
prohibit  the  use  of  unfair  or  deceptive 
practices  in  the  provision  of  audiotext 
services.  >^  Title  1  of  TDDRA  gives  the 
FCC  no  similar  mandate.  The  FTC  must 
consider  the  extent  to  which  any 
proposed  new  exemption  from  the  Rule 
(such  as  the  exemption  embodied  in  the 
revised  FCC  rules)  would  be  likely  to 
increase  the  types  of  unfair  and 
deceptive  practices  that  prompted 
enactment  of  the  TDDRA.  There  is 
evidence  on  the  record  suggesting  that 
audiotext  services  purchased  using 
these  billing  methods — methods  that 
would  be  permitted  if  the  FTC  Rule 
tracked  the  revised  FCC  rules — are 
susceptible  to  the  same  types  of  unfair 
or  deceptive  practices  that  are 
prohibited  by  the  original  Rule.  To 
fulfill  the  mandate  of  Section  701(b)  of 
the  1996  Act,  it  is  necessary  for  the 
FTC's  Rule  to  cover  these  purchases.  <'' 

Amending  the  FTC  Rule  to  parallel 
the  revised  FCC  rules  would  also 
undermine  the  FTC's  mandate  under 
Title  in  of  TDDRA  to  promulgate  rules 
that  impose  requirements  that  are 
"substantially  similar  to  the 
requirements  imposed,  with  respect  to 
the  resolution  of  credit  disputes,  under 
the  Truth  in  Lending  and  Fair  Credit 
Billing  Acts."  '*•  The  FCC's  regulaUons 
are  not  subject  to  a  similar  mandate.  The 
Commission  believes  that  it  is 
consistent  with  the  regulatory 
framework  of  TDDRA  that  FCC  and  FTC 
regulations  differ  with  respect  to  the 
requirement  that  billing  alternatives  to 
presubscription  agreements  be  subject  to 
TILA  and  FCBA. 

(9)  Section  308.2(n>— Service 
bureau — Background.  One  of  the  more 
significant  changes  in  the  audiotext 


>**  In  bet.  nMny  of  tb«  billing  options  ponnittad 
by  tba  FGCs  nil*  {e.g..  a  calling  card)  might  aaaily 
bll  within  tha  CommiMion't  propoaad  dafinition  of 
PIN. 

•••IS  U.S.C  S71t(aXl).  5711(aX4).  and 
5721(aKl). 

»'  Saa.  e^..  NO.  at  3-5;  FLORIDA  at  8. 
AttachmanU  A44-AB0:  NAAG  at  11:  SW  at  2.  »- 
8:  Tr.  at  IM,  471-84.  498-500. 

"•lSU.S.CS721(aM2). 


bureaus  act  as  "billing  aggregators" — 
i.e..  they  act  as  intermediaries  between 
vendors  and  LECs  in  order  to  get  their 
client-vendore'  charges  to  appear  on 
telephone  bills.  Other  service  bureaus 
bypass  the  LEC  billing  system 
completely  and  provide  their  clients 
wdth  direct  billing  services.  Still  other 
service  bureaus  have  played  an  essential 
role  in  the  growth  of  intemational 
audiotext  by  entering  into  revenue- 
sharing  agreements  with  foreign 
telephone  companies,  and  then 
providing  vendors  of  audiotext  services 
with  international  numbere  through 
which  their  audiotext  services  can  be 
accessed.  **• 

Proposed  definition  of  "service 
bureau."  The  Commission  proposes 
several  changes  to  the  definition  of 
"service  bureau"  reflecting  the  fiact  that 
the  role  of  the  service  bureau  has 
expanded  since  the  original  Rule  was 
promulgated.  The  proposed  definition 
of  "service  bureau"  is  also  more  specific 
than  the  definition  of  that  term  in 
Section  308.2(i)  of  the  original  Rule.  The 
original  definition  of  "service  bureau" 
was  opien-ended — i.e.  it  was  defined  as 
a  person  "who  provides,  among  other 
things,  access  to  telephone  service  and 
voice  storage,  to  pay-per-call 
providers."  '"^  By  contrast,  the  proposed 
definition  will  define  a  service  bureau 
as  a  person  who  provides  one  or  more 
of  a  finite  list  of  services  to  vendon. 
This  format  will  provide  better  guidance 
to  industry  and  law  enforcement  in 
determining  which  entities  are  service 
bureaus  and  will  clarify  that  billing 
aggregatora  and  entities  providing 
access  to  international  audiotext 
payment  systems  are  covered  by  the 
definition. 

The  proposed  definition  of  service 
bureau  is  intended  to  incorporate  all  of 
the  essential  services  that  a  vendor 
might  need  in  setting  up  a  business 
selling  products  or  services  through 
telephone-billed  purchases.  Section 
308.2(n)(l)  of  the  proposed  Rule 
identifies  the  following  services:  voice 
storage,  voice  processing,  call 


***Sonia  of  thaaa  new  typaa  of  aarvica  biuaaua 
have  played  key  role*  In  the  new  deceptive  and 
unfair  pnctica*  that  have  injured  consumer*.  For 
example,  one  service  bureau  providing 
international  audiotext  programs  to  willing  vendors 
proudly  boasu  "no  chargebacks"  in  its 
advartiaaoMnts— undarscoring  both  tha  potential 
harm  to  consumers  cauaad  by  intamatioaai 
audiotext.  as  wall  as  the  eeaential  role  service 
buraeus  play  in  making  international  audiotext 
poasible. 

>••  18 CFR  308.2(1).  (EmpbasU  added.) 


processing,  billing  aggregation,  call 
statistics  (call  and  minute  coimts),  call 
revenue  arrangements  (including 
revenue-sharing  arrangements  with 
common  carrien),  or  pre-packaged  pay- 
per-call  investment  opportunities  (j.e, 
"turn-key  programs").  Any  person 
providing  one  or  mora  of  Uiese  services 
to  vendors  will  be  covered  by  the 
proposed  definition  of  service  bureau. 

Billing  aggregaton  are  explicitly 
included  in  the  proposed  definition  of 
service  bureau.  As  the  Commission's 
enforcement  experience  has 
demonstrated,  billing  aggregaton  play  a 
key  role  in  providing  to  vendors — 
including  unscrupulous  ones — access  to 
a  telephone  billing  and  collection 
system  that  permits  vendon  to  cost- 
effectively  bill  and  c»llect  for  their 
services.  In  many,  if  not  most  cases, 
they  are  the  entity  responsible  for 
submitting  the  charges  to  the  LECs  for 
placement  on  consumen'  telephone 
bills.  Thus,  the  Rule's  purposes  would 
be  thwarted  unless  billing  aggregaton 
were  brought  explicitly  within  the  ambit 
of  the  Rule.  Similarly,  service  bureaus 
that  facilitate  revenue-sharing 
arrangements  between  vendon  and 
foreign  telephone  companies  in 
connection  with  international  audiotext 
are  included  in  the  proposed  definition. 
This  service  bureau  activity  is  essential 
to  yendore  seeking  to  sell  audiotext  in 
a  manner  that  circumvents  the 
(X>nsumer  protections  guaranteed  by 
Title  ID  of  TDDRA. 

In  the  original  Rule,  the  definition  of 
"service  bureau"  contained  an 
exemption  for  all  common  carriere.^"^  In 
its  Request  for  Comment,  the 
Commission  asked  whether  it  was  still 
appropriate  for  the  definition  to  exclude 
all  common  carrien.  regardless  of  the 
activities  they  perform.  >"'  Several 
commentera  urged  the  Commission  to 
reexamine  this  common  carrier 
exemption,  arguing  that  the  service 
being  provided,  and  not  the  type  of 
entity  that  provides  the  service,  should 
determine  whether  an  entity  is  subject 
to  the  Rule.**'  One  commenter  argued 
that  the  common  carrier  exemption 
enabled  service  bureaus  to  claim 
"common  carrier"  status  to  evade 
regulation,  thereby  gaining  a 
competitive  advantage.*"*  j^q 

Commission  is  penuaded  by  these 
arguments.  Therefore,  under  the 
proposed  Rule,  any  person,  including  a 
common  carrier,  who  provides  the 


<•>  16  CFR  308.2(1). 

>"82  FJ<.  11753  (Mar.  12. 1997). 

»*  NO.  at  4:  NAAG  at  10;  TSIA  at  19-2a 

'•«TSIA  at  19-20. 
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services  listed  in  308.2(n)(l)  to  vendon 
would  be  considered  a  service  bureau. 

Nevertheless,  the  Commission 
recognizes  that  there  is  one  key  service 
bureau  function — providing  access  to 
telephone  service  to  vendon  of  pay-per- 
call  services— that  cannot  be  fairly 
applied  to  common  carriers.  This 
service,  which  was  identified  in  the 
original  definition  of  service  bureau,  is 
essential  to  any  pay-per-call  service. 
Indeed,  it  is  a  k^  function  of  those 
service  bureaus  who  obtain 
international  telephone  numben  for 
vendon  who  %mn  to  provide 
intemati(Hial  audiotext  services. 
However,  a  common  carrier  that  merely 
provides  a  vendor  of  pay-per-call 
services  with  access  to  basic  telephone 
service  (the  essential  function  of  a 
OHnmon  carrier)  should  not  be 
considered  a  service  bureau  subject  to 
the  Commission's  Rule  promulgated 
imder  Tide  n  and  m  of  TDDRA.  Acting 
.88  traditional  common  carrien,  these 
entities  are  already  subject  to  the 
regulations  of  the  FCC  promulgated 
under  Tide  I  of  TDDRA.  Therefore,  the 
Commission  proposes  a  limited 
exemption  from  the  definition  of  service 
bureau  for  common  carrien  that  provide 
vendon  of  pay-per-call  services  with 
nothing  more  than  access  to  telephone 
service.  Under  proposed  Section 
308.2(n)(2),  any  person,  other  than  a 
common  carrier,  who  provides  access  to 
telephone  service  to  vendon  of  pay-per- 
call  services,**^  would  be  considered  a 
service  bureau. 

(10)  Section  308.2(q)— Telephone- 
billed  purchase.  The  term  "telephone- 
billed  purchase"  defines  those  products 
and  services  that  are  covered  by  the 
dispute  resolution  provisions  of  the 
Rule  promulgated  under  TiUe  in  of 
TDDRA.  The  term  is  much  brt>ader  in 
scope  than  the  term  "pay-per-call 
services,"  the  category  of  services 
covered  by  Title  n  of  TDDRA.  The 
original  Rule's  definition  of  "telephone- 
billed  purchase"  comes  from  Title  m  of 
TDDRA,*"*  and  it  curranUy  includes 
"any  purchase  that  is  completed  solely 
as  a  consequence  of  the  completion  of 
the  call  or  subsequent  dialing,  touch 
tone  entry,  or  comparable  action  of  the 
caller."**'  The  term  specifically 
excludes  all  local  exchange  or 
interexchange  telephone  services,  as 
well  as  other  services  excluded  by  FOC 
regulation.  Thus,  any  purchase  of  a 
product  or  service  (other  than  telephone 
toll  service)  that  results  in  a  charge  to 


a  coosumOT  at  an  account  identified  by 
reference  to  ANI  is  included  in  the 
current  definition,  and  any  person 
biUed  for  such  a  purchase  would  be 
entitled  to  dispute  the  charges  pursuant 
to  the  Commission's  Rule.*** 

Backgroimd.  At  the  time  the  original 
Rule  was  promulgated,  900-numba' 
services  were  the  primary,  if  not  the 
only,  femiliar  example  of  telephone-  . 
billed  purchases.  Today,  the  growing 
use  of  ANI  as  a  basis  for  billing 
consumen  has  increctsed  the  range  of 
available  telephooe-biUed  purchases. 
Consumen  can  purchase  voice  mail, 
Internet  access,  telephone  equipm«it. 
roadside  assistance  club  memberships, 
and  other  goods  and  services  and  have 
the  charges  billed  to  their  telephone  bill. 
Concurrent  with  this  development, 
there  has  been  a  sharp  increase  in 
complaints  about  telephmie-billed 
charges  for  such  goods  and  services.*** 
Consumer  organizations,  as  weU  as 
federal  and  S^te  regulatory  and  law 
enforcement  agencies,  have  received  a 
large  number  of  complaints  from 
consumen  who  have  found  unclear  or 
unexplained  monthly  recurring  charges 
on  their  telephone  bills  for  services  that 
were  never  authcuized.  ordered, 
received,  or  used.*'*  These 
unauthorized  charges  (i.e.,  "cramming" 
charges),  are  often  purportedly  for  club 
memberships,  or  Subscriptions  for 
psychic,  personal,  travel,  or  900-number 
services.  In  other  instances,  the  charges 
involve  services  such  as  personal  800 
numbere,  voice  mail,  paging,  and  calling 
cards. 

The  common  thread  in  aU  of  these 
types  of  cramming  charges  is  that  a 
consumer  is  identified,  and  a  billing 
statement  is  transmitted,  based  on  a 
telephone  number.  In  other  words,  in  all 
of  these  instances,  a  telephone  number 
was  used  in  the  same  manner  that  a 
credit  card  account  number  might  have 
been  used  in  the  past.*'*  While 
consumen  have  for  a  long  time  had 
numerous  rights  to  dispute 
unauthorized  or  other  incorrect  charges 
to  their  credit  card  numben,* '^  until 
1992  they  had  no  comparable  rights  to 


>»h  is  impoftant  to  note  that  pnipoeed 
S  308^2(nXl).  unlike  S  308.2(nX2).  applies  to  aU 
vendor*,  and  i»  not  limited  to  vendors  of  pay-par- 
call  aervioea. 

«••  15  U AC  5724(1). 

••^Sactioa  30B.7(*X6)  of  the  original  Rule. 


*■•  Servicaa  provided  pursuant  to  a 
prseubaciiption  agraemant  are  excluded  fatan  the 
definition.  15  U.S.C  S724(lXA).  18  CFR 
308.7(aX8Xi). 

>**SW  at  7-8:  NO.  at  4:  Tt.  at  382-84. 498-504. 
For  exatq>le,  NCL  reported  that  moat  of  the 
oonmlaiitts  leceived  by  the  NFIC  that  relate  to  800 
nunuMts  involve  caU*  that  tha  fwnsumsr  thought 
ware  free,  but  by  making  them,  the  ooosumar  bed 
unknowingly  signed  up  for  services  which  raaulted 
in  chargaa  (such  as  voice  mail  or  club 
mambanhipa). 

<'»Tr.  at  498-50a 

>"FOC  Public  Forum  on  Local  Exchange  Carrier 
BUlii«  tor  Other  Buaineeaae  Quna  24. 1997). 
Tianacript.  pp.  232-237. 

*'>15U.S.C1666. 


dispute  charges  for  products  and 
services  billed  to  a  telephone  number. 
Htle  m  of  TIX)RA  vras  specifically 
designed  to  address  this  problem; 
Congress  instructed  the  CtMnmissioD  to 
prescribe  rules  establishing  a  dispute 
resolution  procedure  for  telephone- 
billed  purchases  that  are  "stinstantiaUy 
similar"  to  the  dispute  resolution 
protections  afforded  credit  card  uaen 
under  THA  and  FCBA.*" 

Proposed  definiticm  of  "telephone- 
billed  purchase."  The  original  Rule 
definition  of  "telephcme-billed 
purchase"  covered  all  (non-toll)  charges 
resulting  from  ANI  capture.  This 
includes  many,  but  not  all,  instances  of 
cramming.*'*  It  does  not  cover  instances 
of  (samming,  for  example,  vi^iere  a 
phone  caU  is  never  made  in  ccnmection 
with  a  diuge.  yet  the  charge  is  billed  to 
the  consumer's  telephone  bill.*" 
Proposed  Section  308. 2(())  expands  the 
definition  of  telephone-billed  purchase 
to  include  all  purchases  that  are 
"charged  to  a  customer's  telephone 
bill."  even  if  the  purchase  did  not 
involve  a  telephone  call. 

lltle  m  of  "TDDRA  was  intended  to 
provide  telephone-billed  purchases  the 
same  types  of  protections  afforded  to 
credit  card  purchases  under  TILA  and 
FCBA.  The  telephone  nimiber.  in 
telephone-billed  purchases,  is  analogous 
to  the  credit  card  number.  To  carry  the 
analogy  further,  instances  of  "non-ANI 
cramming."  such  as  a  charge  residting 
from  entry  of  a  consumer's  telephone 
number  on  a  sweepstakes  entry  form, 
are  much  like  instances  where  a 
consumer's  credit  card  number  is  used 
in  a  transaction  where  the  physical  card 
is  npt  Itself  presented.  In  the  credit  card 
mvironment  (under  TILA  and  FCBA), 
the  hct  that  a  transaction  takes  place 
without  the  presence  of  the  actiial  card 
would  not  affect  the  cardholder's  right 


•"  15  U.S.C  5721(aX2). 

<'«  As  discuseed  elaawhare  in  this  Notice,  the 
Commisaioo  proposes  several  modificatioos  to  tha 
Rule  to  provide  greeter  protection  to  consumers 
who  have  been  "crammed"  (far  example,  propoaad 
$$ 30a.2(bX«)-<ll))  aixi  to  prohibit  vendors,  service 
buteeus.  aiMl  billing  entities  from  engaging  in 

mio  at  leeat  one  caae  wbara  unaxplained  or 
unauthoriaed  chargea  did  not  raeuh  mm  a 
tetepbone  call,  a  deceptive  prixa  promotioa 
allegedly  was  used  to  market  a  voice  mail  aarvioe. 
Allsgadly.  cansumsrs  were  enticed  to  fill  out  a 
sweepetakaa  farm  for  a  chance  to  win  a  new  vehicle 
or  a  sum  of  caah.  The  form  failed  to  adaqaalaly 
diadoae  that  the  vendor  interpreted  the  swbwiiaainn 
of  a  completed  antiy  form  as  euthorivtiao  to  bill 
chergaa  far  a  "mambarship"  to  tha  talephons 
hun£ar  Ualad  on  the  form.  In  meny  instanras. 
mnaamar*  allegedly  ware  unavsare  that  they  had 
signed  ap  for  this  "maoibarahip'':  in  odtar 

;.».«.»>«.    r»»^«w  .ll.|.llly  fcrniwl  ttl»y  1— 

beiiM  bilM  far  aarvicas  bacauae  eomaana  elae  had 
filled  out  the  form  and  put  down  their  telephone 
number.  rrCv.  HoW  ailUiv  ServkK  Ltd..  Na 
SA9SCA0S29  FB  (WJX  Texaa.  filed  |uly  19. 1998). 
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to  dispute  an  unauthorized  charge.  By 
contrast,  in  non-ANI  cramming,  a 
consimier  loses  his  or  her  right  to 
dispute  the  charge  simply  because  the 
telephone  was  not  actually  used  in  the 
transaction.  In  this  respect,  the 
Commission's  Rule  is  no  longer 
"substantially  similar"  to  the  rights 
afforded  by  TILA  and  FCBA. 

Congress  has  given  the  Commission 
significant  flexibility  in  prescribing 
regulations  that  are  "necessary  or 
appropriate"  to  implement  the 
provisions  of  Title  m.^^*  The 
Commission  has  broad  authority  to 
prohibit  imfair  or  deceptive  practices 
that  "evade"  its  dispute  resolution  rules 
or  otherwise  "tmdermine  the  rights" 
Congress  gave  to  consumers  imder  Title 
in  of  TDDRA.>^  Non-ANI  cramming  is 
such  a  practice. 

The  Commission  believes  that 
consvmaers  should  have  equal  rights  to 
dispute  unauthorized  non-toll  charges 
on  their  telephone  bills  regardless  of 
whether  or  not  a  telephone  was  used  to 
generate  the  charges.  Even  if  consiuners 
carefully  monitor  the  use  of  the 
telephone,  they  cannot  keep  their 
telephone  number  secure  and  private  as 
they  would  their  credit  card  number. 
Indeed,  consumers  may  not  be  aware  of 
the  need  to  keep  their  telephone 
nimibers  secure.  The  ability  to  use  a 
telephone  number  alone  to  bill  a 
consumer,  in  the  absence  of  an  actual 
telephone  call,  represents  a  tremendous 
opportunity  for  firaud. 

The  Commission  believes  that  in 
order  to  provide  consumers  with  rights 
that  are  substantially  similar  to  the 
dispute  resolution  rights  of  TILA  and 
FCBA.  and  in  order  to  prevent  unfair  or 
deceptive  practices  that  evade  these 
rights,  it  is  both  necessary  and 
appropriate  to  propose  an  amendment 
to  the  definition  of  "telephone-billed 
purchase"  to  include  instances  of 
cramming  that  do  not  arise  from  a 
telephone  call  from  the  consumer's 
telephone. 

Qarification.  Proposed  Section 
308.2(q)  also  clarifies  the  definition  of 
"telephone-billed  purchase"  by  adding 
the  phrase"pay-per-call  purchase." 
While  the  Commission  btslieves  that  the 
current  language  of  the  Rule  clearly 
encompasses  pay-per-call  services,  this 
revision  will  prevent  any 
misinterpretation  of  the  Rule's  coverage. 
This  clarification  will  ensure  that 
persons  billed  for  pay-per-call  services 
will  have  the  full  panoply  of  protections 
provided  by  the  dispute  resolution 


provisions  of  the  Rule,  regardless  of  the 
dialing  pattern  used  to  access  the 
service.  Proposed  Section  308.2(q)  also 
clarifies  the  definition  by  using  the  term 
"presubscription  agreement"  in  place  of 
the  term  "preexisting  agreement."  and 
by  specifying  that  the  exemption  for 
presubscription  agreements  applies  only 
to  those  purchases  where  the 
presubsoiption  agreement  satisfies  all 
of  the  reqiiirements  of  the  proposed 
Riile. 

(11)  Section  308.2(r)— Variable  option 
rate  basis.  Tlie  original  Rule  used  the 
term  "variable  rate  basis"  to  describe 
situations  where  the  rate  charged  for  a 
pay-per-call  service  varied  depmading 
on  the  options  chosen  by  the  caller.  For 
example,  in  the  course  of  a  pay-per-call 
program,  a  consumer  might  be  aisked  to 

Eress  a  specific  ntmiber  on  a  touch  tone 
eypad  that  would  access  a  difiierent 
program  charged  at  a  higher  rate.  The 
term  "variable  rate  basis."  however,  is 
no  longer  specific  enough  to  describe 
the  current  situation.  This  is  true 
because,  as  discussed  infra,  there  are 
now  pay-per-call  services  where  the 
charge  to  the  consumer  may  vary 
depending  on  factors  other  than  the 
options  specifically  chosen  by  the 
consumer— e.g.,  services  where  the  rates 
vary  depending  on  the  passage  of 
time.*'"  To  clarify  the  specific  situations 
that  the  original  phrase  "variable  rate 
basis"  was  intended  to  cover  (i.e..  those 
that  are  dependent  on  the  options 
selected  by  the  caller),  the  Commission 
proposes  substituting  the  phrase 
"variable  option  rate  basis."  Proposed 
Section  308.2(r)  defines  this  term  to 
refer  to  the  rate  structure  of  pay-per-call 
services  where  the  rate  billed  to  the 
consumer  depends  on  the  specific 
options  chosen  by  the  caller  during  the 
call. 

(12)  Section  308.2(8)— Variable  time 
rate  basis.  As  noted  above,  new  forms  of 
variable  rates  have  become  available 
since  the  original  Rule  was 
promulgated.  For  example,  it  is  now 
possible  to  bill  the  first  minute  at  one 
rate  while  subsequent  minutes  are  billed 
at  a  higher  or  lower  rate.*'*  Proposed 
Section  308.2(s)  provides  a  term, 
"variable  time  rate  basis,"  to  describe 
instances  where  charges  vary  according 
to  the  amount  of  time  the  caller  is  on  the 
telephone  or  according  to  other  factors 
not  determined  by  the  options  chosen 
by  the  caller.  Section  308.4(a)(l)(iii)(B) 
of  the  proposed  Rule  requires  that,  in 
advertisements  for  pay-per-call  services 
billed  on  a  variable  time  rate  basis,  the 
advertisement  shall  state  the  cost  of 


^'•15U.S.C5723. 

«"  15  U.S.C  5721(a)(1).  See  alto  15  U.S.C 
S7ll(a)(2)U)  and  (■)(4)  (providing  limilar  authority 
undar  Till*  D). 


each  difiierent  portion  of  the  call.  This 
same  requirement  applies  to  the  free 
preamble  message  imder  proposed 
Section  308.g(a)(2)(iii)(B).  These 
provisions  will  ensure  that  consumers 
receive  accurate  disclosure  of  the  full 
cost  of  the  call  before  a  call  is  placed  or 
before  charges  are  incurred. 

(13)  Section  308.2(t)— Vendor.  The 
original  Rule  uses  both  the  term 
"vendor"  and  the  term  "provider  of  pay- 
per-call  services."  Under  the  original 
Rule,  a  "provider  of  pay-per-call 
services"  was  a  specific  type  of 
vendor — a  vendor  who  happened  to  sell 
pay-per-call  servioes.  The  proposed 
Rule  discontinues  the  use  of  the  term 
"provider  of  pay-per-call  servioes" 
because  the  Commission  does  not 
believe  there  is  any  value  to  maintaining 
a  separate  term  for  those  vendors  who 
sell  pay-per-call  services.  The  proposed 
Rule  therefore  uses  the  term  "vendor"  to 
refer  to  both  providers  of  pay-per-call 
services  as  well  as  sellers  of  other 
telephone-billed  goods  or  services. 

Subpart  C—Pay-Per-Call  Services 

Section  308.3    General  Requirements 
for  Advertising  Disclosures 

Section  308.3  of  the  original  Rule 
contained  the  provisions  relating  to 
disclosures  of  cost  and  other  material 
information  in  the  advertising  of  pay- 
per-call  services.  As  discussed  earlier, 
the  proposed  Rule  has  broken  the 
former  single  Section  308.3 
("Advertising  of  pay-per-call  services") 
into  several  shorter  sections,  each 
dealing  with  a  discrete  subject. 

Section  308.3  of  the  proposed  Rule, 
entitled  "General  Requirements  for 
Advertising  Disclosures,"  retains  the 
language  from  Section  308.3(a)  of  the 
original  Rule.  This  section  sets  forth  the 
"minimum  standards"  applicable  to 
disclosures  required  in  advertisements 
under  the  Rule.*""  The  only  proposed 
modification  to  this  section  is  the 
addition  of  a  new  requirement  relating 
to  any  advertising  medium  not 
specifically  addrmsed  in  the  Rule. 

Internet  and  online  advertisements.  In 
its  Request  for  Comment,  the 
Commission  sought  information  and 
views  on  whether  the  advertising 
regulations  of  the  original  Rule  should 
set  forth  specific  requirements  for 
advertising  that  appears  on  the  Internet 
or  online.  In  general,  the  commenters, 
both  in  writing  and  in  the  discussion  at 
the  workshop,  expressed  the  view  that 
the  regulation  of  Internet  and  online 
advertising  is  an  issue  best  suited  for 
another  rulemaking  proceeding  in 
which  comment  can  be  solicited  fit>m  a 


"•  See.  e^..  ISA  at  22:  PMAA  at  10-12:  TSIA  at 
17-18. 


'"B  See.  diacuaaion  in  tha  Slatamant  of  Baaia  and 
Purpoaa  of  tha  original  Rule,  58  FR  at  42369. 
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much  broader  array  of  online 
advertisers.*"*  Several  participants  at 
the  workshop  cautioned  that  this 
proceeding  may  not  be  an  appropriate 
rorum  for  setting  sudi  advotising 
standards.*"'  but  nevertheless  were 
troubled  by  the  prospect  of  the  Internet 
becoming  the  next  haven  for  deceptive 
pay-per-call  advertising.  These 
participants  suggested  that  some  type  of 
general  standard  for  advertising  might 
be  necessary  in  order  to  ensure  that  this 
scenario  did  not  oocur.*"^ 

The  Commission  agrees  that  standards 
for  Internet  or  online  advertising  would 
best  be  considered  in  a  proceeding 
focusing  more  narrowly  cm  business 
practices  in  the  newer  types  of 
electronic  commerce.  In  fact,  the 
Commission  has  begun  this  process  by 
requesting  comment  on  the  applicability 
of  many  of  its  rules  and  guides  to 
electronic  media.*"^ 

Nonetheless,  the  Commission  shares 
the  concerns  of  those  who  fear  that, 
absent  some  specific  provision  in  this 
Rule,  unscrupulous  vendors  might  use 
the  Internet  to  sell  pay-per-call  services 
without  providing  consumers  with  the 
cost  disclosures  that  are  required  of  pay- 
per-call  vendors  using  the  traditional 
print  and  broadcast  media  specifically 
addressed  in  the  original  Ride. 
Accordingly.  Section  308.3(g)  of  the 
proposed  Rule  requires  that,  in  any 
advertising  medium  not  specifically 
addressed  elsewhere  in  the  Rule,  the 
required  advertising  disclosures  must  be 
clear  and  conspicuous  and  made  in  a 
manner  in  which  they  cannot  be 
avoided  by  consumers  acting 
reasonably.  A  vendor  must  ensure  that 
in  any  Internet  or  online  advertisement, 
a  consumer  will  not  receive  the 
information  required  to  make  the 
purchase  (i.e.,  the  telephone  number  of 
the  pay-per-call  service),  unless  a 
consimier  also  receives  the  required 
disclosures,  displayed  clearly  and 
conspicuously.  This  will  usually  mean 
that  the  disclosures  must  appear 
adjacent  to  the  disclosure  of  the 
telephone  number  itself,  and  that  the 
consiuier  must  not  be  required  to  "click 
through"  or  "scroll  dovm"  to  see  the 
disclosures.  This  proposed  change  is 
consistent  with  the  proposal  contained 


»•«  PMAA  at  14;  ISA  at  28-31:  AT»T  at  11-12. 
32:,USWEST  at  2:  Tr.  at  S6&-7S.  Ona  commanter 
suggaatad  that  tha  CommiaaioD  specify  reeionable 
requiraoiMita  (or  clear  and  conapicuou*  diadoauiea 
for  pay-per.call  aarvioea  adveitiaad  on  the  Internet 
or  onliiM.  (NCL  at  5). 

>•>  In  general,  commentan  arguad  that  since 
online  adveitiaenienU  mn  still  in  their  infancy,  any 
comprehenaive  treatment  of  the  topic  in  this  forum 
might  have  an  undeaired  impact  on  the  entire 
online  industry. 

•"Tr.  at  569-74. 

'•«63  FR  24996  (May  6. 1998). 


in  the  Commission's  Request  for 
Comment  regarding  the  applicability  of 
its  rules  and  guides  to  electronic  media, 
referred  to  above.**^ 

Section  308.4    Advertising  Disclosures 

Proposed  Section  308.4  incorporates 
the  provisions  set  out  the  following 
sections  of  the  original  Rule:  308.3(b) 
(Cost  of  the  call);  308.3(c)  (Sweepstakes; 
games  of  chance);  308.3(d)  (Federal 
programs);  and  308.3(f)  (Advertising  to 
individuals  under  the  age  of  18).  Each 
of  these  provisions  deal  %vith  specific, 
substantive  disclosure  and  advertising 
requirements.  The  Commission  has 
decided  to  group  these  requirements 
together  in  their  own  separate  section  in 
Older  to  give  them  more  prominence.*"* 

In  addition  to  placing  these 
requirements  to^sther  in  a  separate 
section,  the  proposed  Rule  clarifies  the 
term  "variable  rate  basis"  that  was  used 
in  Section  308.3(b)(l)(iii)  of  the  original 
Rule.  As  discussed,  the  Commission 
originally  intended  this  term  to  cover 
situations  where  the  rate  charged  would 
vary  depending  on  the  options  chosen 
by  the  caller.  However,  technological 
advances  since  the  original  Rule  was 
promulgated  now  allow  other  forms  of 
variable  rates,  such  as  billing  the  first 
minute  at  one  rate  and  billing 
subsequent  minutes  at  a  lower  or  higher 
rate.*"'  Thus.  Section  308.4(a)(l)(iii)(A) 
now  uses  the  term  "variable  option  rate 
basis"  (emphasis  added)  in  order  to 
denote  the  type  of  cost  disclosure  to  be 
made  when  the  cost  of  the  call  varies 
depending  on  the  options  chosen  by  the 
caller^ 

The  Commission  believes-that 
consumers  should  know,  in  advance  of 
placing  a  call,  that  the  rates  may  vary  as 
time  passes.  Consumers  must  be  given 
sufficient  information  to  make 
judgments  about  how  much  time  they 
wish  to  spend  listening  to  a  pay-per-call 
service  and  how  much  money  they  want 
to  spend  for  it  Accordingly,  the 
Commission  proposes  a  new  provision 
(308.4(a)(l)(iii)(B))  to  specify  the  cost 
disclosures  to  be  made  in  instancies 
where  c:harges  vary  acxording  to  the 
amoimt  of  time  the  caller  is  on  the 
telephone  or  to  other  factors  unrelated 
to  options  chosen  by  the  caller.  The 


Commission  intends  for  these  situations 
to  be  encxMnpassed  by  the  term  "variable 
time  rate  basis"  (emphasis  added). 

Secrtion  308.6    Misrepresentatian  of 
Cost  Prohibited 

Proposed  Section  308.6(a)  is  a  new 
provision  that  specifies  that  a  deceptive 
prac:tic8  for  a  vendor  to  misrepresent  the 
cost  of  a  pay-per-call  servicx.  In  many 
respec:ts.  this  deceptive  practice  is 
already  prohibited  by  the  original  Rule: 
the  origiioal  Rule  requires  cost 
disclosures  **"  and  prohibits  the  vendor 
from  making  representations  in 
advertising  that  are  "contrary  to, 
inconsistent  with,  or  in  mitigation  of 
the  cost  and  other  required 
disclosures.*"*  Nevotheless,  the 
Commission  believes  that  the 
importance  of  the  disclosure  of  c»st 
warrants  a  separate  provision  explicitly 
prohibiting  this  type  of 
misrepresentation.  Importantly,  unlike 
existing  Rule  provisions,  propoeed 
Section  308.6(a)  will  not  only  ackiress 
misrepresentations  of  cost  that  appear  in 
advertising,  but  it  will  also  address 
misrepresentations  that  occnir  during  the 
pay-per-call  transaction  itself.  For 
example,  proposed  Section  308.6  will 
addrcHts  situations  where  the  recorded  or 
live  audiotext  program  misleads  a  caller 
into  staying  on  the  line  by 
misrepresenting  that  charges  on  the  pay- 
per-call  service  have  stopped. 

The  Commission  contmues  to  believe, 
as  it  did  when  the  original  Rule  was 
published,  that  callers  should  be  left 
with  no  doubt  as  to  when  they  must 
hang  up  to  avoid  being  charged  for  the 
call.*""  The  original  Rule  requires  a 
signal  or  tone  at  the  end  of  the  free 
preamble  *"*  or  after  any  free  time 
following  the  preamble.  *»*  Proposed 
Section  308.6(b)  makes  clear  that  if  any 
portion  of  a  telephone  c:all  is  free. 


>»  63  FR  at  25002-04. 

>■•  Original  Section  308.3(e)  (Prohibition  on 
advertising  to  children)  appeared  adjacent  to  these 
provisions  in  the  original  Rule.  However,  this 
Section  is  not  a  aubatantive  disclosure  requirement 
far  pay-par<8U  advaitiaaments.  Instead,  it 
implementa  TDDRA's  mandate  to  prohibit  moat 
pay-per-call  advartiaaments  to  children  under  12 
(15  U.S.C  S711(aX2XC)).  This  provUion  has  been 
incorporated  in  the  propoaed  Rule  in  Section  308.5 
(Advertising  to  children  prohibited). 

•»  See.  e^..  ISA  at  22:  PMAA  at  10-12:  TSIA  at 
17-18. 


>»»16CFR30e.3(bl. 

>••  16  CFR  30e.3(aK5). 

'•"This  is  especially  impcvtant,  given  thai  the 
advertisements  of  some  providers  obscure  the 
amount  of  "free"  time  a  consumer  will  receive.  For 
instance.  Commission  staff  has  obaerved  some 
deceptive  advertisements  pramiaing  "10  free 
minutes,"  when  in  reality  tha  caller  will  not  receive 
all  of  these  free  minutes  in  one  call — the  caller 
might  receive  only  two  free  minutes  in  five  diSMenl 
calls  to  the  service.  A  caller. who  failed  to  read  ttia 
fine  print  may  believe  it  is  sals  to  stay  on  the 
telephone  line  for  ten  minutes  before  charges 
accrued.  The  requirement  of  a  signal  or  tone  cleerly 
indicating  the  end  of  the  free  time  will  be  an 
important  tool  in  curbing  the  harm  to  oonaumara 
from  this  type  of  advartising. 

>»  16  CFR  308.5(a)(3)  and  (b). 

<•*  See  December  18, 1996,  opinion  letter  faxxn 
Eileen  Harrington.  Aaaociate  Director,  Division  of 
Marketiiig  Practicaa.  Federal  Trade  Commiaaion.  to 
Barry  J.  Cutler,  Esq..  MoCutcbeon,  Doyle,  Brown  * 
Enerson.  (This  letter  is  eppended  to  several 
comments.  See.  e.g..  Exhibit  3  of  ATkT  conmant 
or  Appendix  H  of  ISA  oomment) 
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regardless  of  where  it  occurs  in  the 
program,  the  vendor  shall  provide  a 
clearly  discernible  signal  or  tone 
indicating  the  end  of  the  firee  time. 

Severafworiishop  participants 
indicated  that  some  pay-per-call 
services  would  experience  technical 
difficulties  in  inserting  a  tone  at  the  end 
of  the  free  period  of  time.*"'  Other 
participants  stated  their  belief  that  the 
original  Rule  did  not  require  a  tone  at 
the  end  of  the  free  portion  of  the  call 
and  that  it  was  not  necessary  because 
consimiers  could  watch  their  clocks  and 
know  when  the  free  time  expired.*** 
Similar  opinions  were  expressed  in 
several  of  the  written  comments.  **" 
Conversely,  one  written  comment 
specifically  supported  a  requirement  for 
a  tone  at  the  end  of  the  free  time  to  alert 
consumers  to  the  fact  that  the  free 
portion  of  the  call  was  coming  to  an 
end.***  That  sentiment  was  echoed  at 
the  woiiuhop  by  law  enforcement 
officials  who  had  received  complaints 
from  consumers  who  had  actually  timed 
calls  themselves  to  stay  within  the 
"free"  time  but  were  charged 
anyway.'*'  Proposed  Section  308.6(b) 
would  ensure  that  callers  receive 
adequate  notice  of  when  charges  begin, 
regardless  of  where  in  the  program  the 
free  time  is  offered. 

Section  308.7    Other  Advertising 
Restrictions 

Section  308.7  of  the  proposed  Rule 
incorporates  several  sections  of  the 
original  Rule  that  deal  with  advertising 
restrictions  and  adds  three  new 
subsections. 

Use  of  electronic  tones  and  referral  to 
toll-free  numbers.  The  proposed  Rule 
retains  the  prohibition  in  the  original 
Rule  against  using  electronic  tones  In 
advertising.***  It  also  retains  the  ori^nal 
pn>hibiti<m  against  referring  to  toll-free 
telephone  numbers  in  an  advertisement 
if  the  toll-free  number  is  used  in  a 
manner  that  violates  the  prohibitions  in 
proposed  Section  308.13.*** 

CKsdoeuras  in  telephone  message. 
The  original  Rule  required  any 
telephone  message  that  solicits  calk  to 


'"ly.  at  S22-2S. 

>**TV.  at  S2S-n. 

•••PMAA  at  a-lX:  TSIA  at  17-lS:  ISA  at  20-23. 

«"ATaTatl»-17. 

'"iv.atsaa. 

'- 16  era  30S.a(t).  Tha  Conmriaalon  hallaxa 
this  pmiaioa  will  play  aa  Important  rola  in 
•topping  tcani  aitlaU  faoB  ualiig  tha  "nMNkn 
hilacUi^''  tMJuiqiMa  that  alli«a<Uy  iannaa  tha 
baaia  of  tha  Khama  laifMad  in  tha  Caaaniaaioa't 
complaint  in  FTC  y.  AudlottK  Caoimetkin.  Intamat 
advartiaanaata  that  "mUI  aiactraoic  loiMa"  via  a 
modan  and  cauaa  Mich  modwua  to  diicooaact  and 
radial  a  pay-par<aU  larrka  trill  riolata  thia 
pfoviaioiL 

•••iecra3oa.3(i). 


a  pay-per-call  service  to  disclose  the 
cost  of  the  call  in  a  slow  and  deliberate 
manner  and  in  a  reasonably 
understandable  volume.'**  Section 
308.7(b)  of  the  proposed  Rule  retains 
that  requirement  and  clarifies  that  the 
term  "telephone  message"  inpludes 
telephone  messages  conveyed  during 
calls  placed  by  a  consumer,  as  well  as 
those  conveyed  during  calls  placed  by 
the  vendor  or  its  agent.  The  Commission 
added  this  clarifying  language  in  order 
to  ensure  that  consumera  receive  the 
necessary  disclosures  regardless  of  who 
places  the  telephone  call  and  regardless 
of  whether  the  message  the  consumer 
receives  is  the  result  of  an  inboimd  or 
an  outbound  call. 

Disclosures  in  facsimile  message.  New 
Section  308.7(c)  of  the  proposed  Rule 
clarifies  that  any  facsimile  message 
soliciting  calls  to  a  pay-per-call  servio 
must  include  all  disclosures  required  by 
the  Rule.  Sttice  the  original  Rule  was 

Eromulgated  in  1993,  consumera  have 
ad  incnased  access  to  facsimile 
machines  at  work  and  in  the  home- 
either  »»  stand-alone  machines  or  as 
part  of  a  personal  computer  system.  The 
Commission  has  received  complaints 
from  CMisumen  regarding  instances 
where  consumers  have  received 
deceptive  facsimiles  soliciting  calls  to 
expensive  international  audiotext 
services.'**  Vendon  who  solicit  calls  to 
pay-per<»ll  services  by  using  this 
technology  should  be  governed  by  the 
same  disclosure  retjuirements  as  those 
providen  who  advertise  in  other  printed 
media.  Therefore,  this  proposed  section 
clarifies  that  pay-per-call  service 
information  transmitted  to  consumera 
via  facsimile  must  make  all  the  relevant 
disclosures  ret]uired  by  the  Rule,  and 
that  such  disclosures  must  be  provided 
in  the  manner  required  for  print 
advertisements  in  proposed  Sections 
308.3  and  308.4(a)(2)(u). 

FCC  regulations  ban  unsolicrited 
facsimile  advertisements.'*'  The  FTCs 
proposed  Rule  should  not  be  read  to 
permit  unsolicited  facsimile  messages  or 
any  other  practice  that  would  be  in 
violation  of  the  FCC's  rules.  Therefore, 
Section  308.7(f)  sUtas  that  the  FTC's 
proposed  Rule  should  not  be  construed 
to  permit  any  conduct  or  practice  that 
the  FCC  otherwise  has  prohibited. 

Use  of  pagan  to  solicat  calls.  New 
Section  308.7(d)  of  the  proposed  Rule 
clarifies  that  any  beeper  or  pager 
message  that  solicits  calls  to  a  pav-per- 
call  service  must  include  all  diacuosuras 
required  by  the  Rule.  The  practice  of 


soliciting  calls  in  this  manner  has  been 
the  subject  of  numerous  complaints  over 
the  past  several  yean.'*'  In  some 
instances,  cx>nsiunen  report  receiving  a 
page  from  a  pay-per-call  service  that 
simply  listed  an  area  code  and  seven- 
digit  number  as  the  return  number  to 
call.  The  nxunber  flashed  on  the  pager 
did  not  use  a  900-  or  976-number 
dialing  pattern  and  thus  could  not  be 
identified  by  the  consumer  as  an 
audiotext  service.  Absent  any 
explanation  for  the  c:all,  cxmsiunera 
reasonably  assume  that  such  pages 
Indicate  an  urgent  call  from  someone 
known  personally  or  professionally. 
Upon  dialing  the  nimiber  given  on  the 
pager  and  after  later  receiving  a  bill 
containing  an  expensive  charge  for  the 
call,  however,  the  consumer  dlscovere 
that  he  or  she  has  called  an 
intematicmal  audiotext  service.  Several 
commenten  urged  the  Commission  to 
design  particnilar  rules  to  prevent  this 
pracrtioe  and  to  prohibit  all  unsolicited 
messages  left  on  pagera.'**  One 
commenter  urged  the  Commissicm  to 
prohibit  more  narrowly  unsolicated  pay- 
per-call  advertisements  on  pagera.'*' 

Given  cnirrent  pager  technouigy,  in  all 
likelihcxxi  it  is  not  possibfe  for  most 
pager  solicitations  to  ccmiply  writh  the 
Rule's  advertising  distilosure 
requirements.  Nevertheless,  the 
Conunission  is  not  inclined  to  prohibit 
cxunpletely  this  method  of  advertising 
so  Icmg  as  suc:h  advertisements  are  not 
deceptive.  Therefore,  proposed  Secrtion 
308.7(d)  makes  it  cJear  that  pager 
messages  soliciting  c:alls  to  a  pay-per- 
call  service  wiU  be  treated  like  any  other 
advertisement  and  thiu  must  contain  all 
relevant  advertising  disclosures 
required  by  the  Rum.  Vendon  using  this 
method  of  promoting  their  pay-per-call 
services  are  responsible  for  ensuring 
that  all  retiuiied  diacJosures  are  actually 
displayed  by  the  consumer's  bemer  or 
pagar,  it  is  not  sufficient  to  merely 
transmit  this  information  with  the  hope 
that  the  recipient's  beeper  or  pager  is 
sophisticated  enough  to  display  all  of 
the  relevant  diaciosures. 

FCC  regulations  prohibit  tha  use  of 
automatic  dialen  to  call  a  number 
Mtrigned  to  a  paging  aervice.'**  The 
FTC's  proposed  Rule  should  not  be  read 
to  permit  the  use  of  automatic  dialen  to 
disseminate  pay-per-call  advertisements 
on  beepen  or  pagen,  at  to  permit  any 
other  practice  that  wcmld  be  in  violaticm 
of  the  FOC's  rules.  Therefore,  Section 


*~iscra3oa.3Qi). 

*"  Saa.  a.g..  "Phona.  B-Mail  a  I 
May  Sifiial  Coatly  Scama."  FTC  Alart  (Dae  ISQS). 
*"  47  ere  M.1200(aX3). 


*n -Saxy  Calla  An  a  Hantfacba  for  Pi^v  Utas," 
kftanphia  (TN)  ConoMRial  Appaal  Q4afdi  2.  teas), 
p.  14-1.  Saa  oian,  Thoao.  B-Mail  a  P^v  MoMMM 
May  Signal  Coatly  Scanw."  PTC  Alart  (Dae  isae). 

>MSWat3:NCLatS. 

*MNCLatS. 

««47  ere  »4.1200(aXlXUi). 
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308.7(f)  states  that  the  FTC's  proposed 
Rule  should  not  be  construed  to  permit 
any  conduct  or  practice  that  the  FCC 
otherwise  has  prohibited. 

Section  308.9    Preamble  Message 

Proposed  Section  308.9  incorporates 
the  provisions  previously  contained  In 
Sections  308.5(aHe)  of  the  original 
Rule,  setting  out  the  requirements 
relating  to  the  introductory  disclosure 
message  (or  "preamble")  that  must  be 
provided  without  charge  to  callers  to  a 
pay-per-call  service.  The  Ck>mmlsslon 
proposes  two  substantive  c:hanges  to 
this  secrtion.  First,  the  proposed  Rule 
reciuires  specific  dlsciosures  for  services 
blUed  on  a  "variable  time  rate  basis." 
Second,  the  proposed  Rule  adjtists  the 
"nominal  cost"  exemption  to  the 
preamble  requirement. 

Variable  option  versus  variable  time 
rate  basis.  The  proposed  provision  . 
retains  most  of  the  language  from  the 
original  provision,  although  the 
Commission  added  clarifying  language 
to  two  of  the  subsections.  Proposed 
Section  308.9(a)(2)(ili)  details  the 
manner  in  which  the  cost  disclosure 
must  be  given,  depending  on  whether 
the  call  is  billed  on  a  variable  option 
rate  basis  or  on  a  variable  time  rate 
basis.  These  changes  parallel  the 
proposed  changes  for  disclosures  in 
advertisements  in  proposed  Section 
308.4(a)(l)(lii).  As  In  proposed  Section 
308.4(a)(l)(iii),  the  preamble  cost 
disclosure  for  calls  billed  on  a  variable 
option  rate  basis  are  the  same  as  those 
in  the  original  Rule.  In  those  Instances 
where  the  call  is  billed  on  a  variable 
time  rate  basis,  however,  the 
Commission  has  proposed  that  the 
preamble  must  state  the  exist  of  eacii 
different  portion  of  the  call  [e.g.,  "The 
first  five  minutes  are  $5.99  per  minute; 
thereafter,  you  will  be  charged  $3.99  per 
minute").'*' 

Nominal  cost  calls.  Currentiy,  the 
Rule  allows  a  vendor  to  provide  a  pay- 
per-call  service  without  a  free  preamble 
if  the  entire  cost  of  the  call  is  $2.00  or 
less.'**  The  comments  suggest  that  this 
figure  may  be  t(x>  low  to  encourage 
vendon  to  provide  these  low  cost 
services  to  consumers.'*"  Section 
308.9(c)  of  the  proposed  Rule  thus  raises 


the  niHTrimiim  charge  for  a  "nominal 
cost"  call  to  $3.00. 

Parental  permission  advisory.  Both 
TDDRA  '**  and  the  original  Rule  '** 
reqviire  the  preamble  to  state  that 
anyone  under  the  age  of  18  must  have 
the  permission  of  a  parent  or  legal 
guardian  in  order  to  call.  Numerous 
commenten  from  Industry  urged  that 
the  Commission  recx>mmend  to 
Clongress  that  TDDRA  be  amended  to 
change  the  parental  consent 
requirement  to  reduce  consumer 
cx>nfuslon  and  to  discourage  minora 
from  accessing  adult-oriented 
material.'*' 

To  discourage  minon  from  c:alllng 
their  servlcss,  some  Information 
providen  prefer  that  the  preamble 
present  a  stronger  message — i.e.,  that  no 
one  under  18  may  place  the  call  and 
that  anyone  under  that  age  must  hang 
up.  The  Commission  agrees  that  such  a 
statement  Is  stronger  than  the  warning 
required  by  the  statutory  language. 
Because  it  is  stronger  than  the  required 
warning,  the  statement  subsimies  the 
mandated  statutory  language.  For  this 
reason,  the  Clommisslon  believes  that 
such  statements  would  comply  with  the 
requirement  for  a  parental  cx>nsent 
disclosure.'*' 

Section  308.10    Deceptive  Billing 
Practices  ' 

Section  308. 10(a>— Deceptive  billing 
for  services  In  violation  of  the  Rule. 
This  section  of  the  proposed  Rule 
replaces  the  "billing  limltaticms" 
provision  contained  in  Secrticm  308.5(f) 
of  the  original  Rule,  whlc:h:  (1) 
prohibited  vendore  from  billing 
consumen  In  excess  of  the  amount 
stated  In  the  preamble  for  those 
services;  and  (2)  prohibited  billing  for 
any  services  provided  in  violation  of 
any  section  of  the  Rule.  Proposed 
Section  308.10(a)  treats  each  of  these 
two  prohibitions  in  separate 
subparagraphs  and.  for  greater  clarity 
and  preclsicm,  substitutes  the  phrase 
"collect  or  attempt  to  collect"  for  the 
\iQginal  phrase,  "billing  (X>nsumera." 
l^lWroposed  modification  is  meant  to 
ensure  that  the  Rule  protects  not  cmly 
those  cx>nsumera  who  have  already  paid 
their  bill,  but  also  those  who  have  not 
yet  paid  but  who  have  received  a  bill 
containing  a  charge  for  services  that 


*"  Propoaad  Saction  30e.9(aXlXiUXB). 

M*ieCFR30«.5(c). 

*M  ISA  at  26  ("a  raviaw  of  approxiniataly  40.000 
cuirant  900  numbar  applications  lavaalad  that  only 
72S  of  tha  thaaa  applications  (many  of  which 
involved  polling)  w««  prioad  at  $2.00  or  balow. 
Tha  ISA  axpacta,  that  if  the  FTC  increased  the 
threshold  to  S3.00,  more  (vendoni  «irould  consider 
oBsrii^  sarvioea  at  or  about  S3.00  per  call  As  a 
leault.  the  number  of  low-priced  services  available 
to  the  public  should  increase."). 


»»15  U.S.C  5711(a)(1)(E)  and  5711(aK2)(A)(iv). 

2"  16  CFR  306.5(a)(4). 

I"  See,  04..  TPI  at  4-5:  ISA  at  23-24:  PMAA  at 
12-13:  Tr.  at  190-41  and  550-53. 

"*11iis  statement  is  intended  to  supersede  the 
position  set  out  in  the  FTC  staff  opinion  letter, 
dated  May  17. 1994.  fram  Heether  L  McDowell, 
staff  attorney.  Federal  Trade  Commission,  to 
William  W.  Burrington  of  tha  Interective  Services 
Association. 


violate  the  Rule.  In  addition,  the 
proposed  provision  would  prohibit  a 
vendor  from  engaging  In  these 
collection  activities  either  "directly  or 
indirectly."  This  Is  meant  to  clarify  that 
the  proposed  Rule  does  not  permit  a 
vendor  or  service  bureau  to  evade  this 
provision  by  filtering  the  charges 
through  a  third  party,  such  as  a  billing 
agpegator. 

Finally,  proposed  Section  308.10(a) 
reformulates  the  prohibitions  of  308.5(f) 
of  the  original  Rule,  specifying  that  they 
are  deceptive  practices.  Attempting  to 
collect  ciiarges  for  services  that  violate 
the  Rule  Is  a  deceptive  practice  because 
the  bills  received  by  the  consumer 
falsely  indicate  that  the  consumer  must 
pay  for  these  services  when,  in  fact,  the 
consumer  is  not  legally  obligated  to  do 
so.  These  are  material 
misrepresentations  that  are  likely  to 
mislead  reascMiable  consumere. 
Proposed  Section  308.10(a)  prc^biu 
this  deceptive  practice,  and  has  been  re- 
titled  to  ciarify  the  purpose  of  the 
provision. 

Section  308.10(b) — Deceptive  billing 
for  time-based  cihaiges  after 
dlsconnecilon  by  the  caller.  Section 
308.5(g)  of  the  original  Rule  required  the 
provider  of  pay-per-call  services  to 
"stop  the  assessment  of  time-based 
chaiges  immediately  upon 
disc:onnection  by  the  caller."  Sec:ticm 
308.10(b)  of  the  proposed  Rule  contains 
this  same  provision  and  reformulates  it 
to  specify  that  this  tx>nstitutes  a 
deceptive  practice.  fTharging  a  consumer 
for  more  time  than  the  consiuner 
actually  used  is  appropriately 
designated  to  be  a  deceptive  practice. 
Vendon  are  in  the  best  petition  to 
accurately  measure  the  amoimt  of  time 
a  consumer  spends  using  a  pay-per-call 
service.  Charging  a  consumer  for  more 
Uian  this  time  misrepresents  the  amotmt 
of  time  a  consumer  spent  using  the 
servicx,  and  is  likely  to  mislead 
reasonable  consumen  into  pa3ring  for 
more  time  on  the  service  than  they 
actually  used.  Thus,  the  practice  of 
ciiarglng  a  cxinsumer  for  time-based 
ciiarges  after  a  consumer  has  hung  up 
the  telephone  is  a  deceptive  practice. 

In  the  Statement  of  Basis  and  Purpose 
acxx>mpanying  the  original  Rule,  the 
r.f>mmimiinn  recognized  that  "time- 
sensitive  billing  is  accomplished  in  one- 
minute  incsements,  and  that  any  portion 
of  a  minute  will  be  billed  as  full 
time."  '*'*  The  Commissicm  also  stated 
then  that  billing  in  sucii  a  manner 
would  "not  be  considered  a  violation  of 
this  provision."  In  the  Rule  review,  the 
Commissltm  asked  wdiether  billing  In 
fracitions  of  minutes  was  now 


"«  SS  re  42367  (August  0. 1993). 
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possible.'^'  Comments  revealed  that 
fractional  minute  billing  is  now  possible 
and  is  accomplished  by  some 
providers.^^^  Although  several 
commenters  requested  that  they  be 
permitted  to  use  business  discretion 
when  choosing  whether  or  not  to  use 
one-minute  billing  or  to  implement 
firactional  minute  billing,  the  Rule  as 
mandated  by  Congress  does  not  allow 
for  such  discretion.  Title  11  of  TDDRA 
requires  that  the  Commission 
promulgate  rules  requiring  providers  of 
pay-per-call  services  to  "stop  the 
assessment  of  time-based  charges 
immediately  upon  disconnection  by  the 
caller." '1'  Based  on  the  current 
information  contained  in  the  record,  the 
Commission  believes  that  technology 
has  made  it  possible  to  bill  in 
increments  smaller  than  one  minute.'^" 
Thus,  under  the  proposed  Rule,  billing 
in  one-minute  increments  will  no  longer 
be  acceptable. 

Section  308.12    Prohibition  Concerning 
Toll  Charges 

As  discussed,  supra,  the  Commission 
proposes  extending  the  definition  of 
"pay-per-call  services"  to  include  all 
audiotext  services,  regardless  of  the 
dialing  pattern  used  to  access  the 
service.''*  Hie  proposed  definition 
would  include  many  services  ofiisred 
over  international  or  other  long-distance 
numbers.  By  expanding  the  definition  to 
cover  these  services,  the  Commission 
intends  that  the  Rule  should  apply 
equally  to  all  providers  of  audiotext, 
regardless  of  the  dialing  pattern  used  to 
access  those  services.  The  pro{>osed 
Rule  does  not  require  that  pay-per-call 
services  be  offerKi  only  over  900 
numbers:  rather,  the  Rule  requires  that, 
regardless  of  the  telephone  number  used 
to  access  a  service,  the  vendor  and  the 
service  bureau  must  provide  the  service 
in  a  manner  that  complies  with  the 
Rule. 

There  was  considerable  discussion  at 
the  workshop  relating  to  the  issue  of 
whether  many  of  the  basic  consumer 
protections  required  by  the  Rule  are        ^ 
technologically  available  in  the 
international  audiotext  context.''"  In 
written  comments,  one  commenter 
pointed  out  that  international  audiotext 
services  could  not  comply  with  the 


">63  FR  n7M  (March  12.  1997). 

*>•  AT»T  at  14:  US  WEST  at  6-7. 

"'  IS  VS.C  97n(aN2XD).  (EmphaaU  ad(M). 

***TIm  CommiaaioD  aolicita  commmt  on  thia 
datannlnation. 

***  Excluding  callaraaulting  in  only  de  minimi* 
pajnnwita  to  Infonnatioa  or  •ntartainnianl 
providara,  praaubacription  agraaaiant  Morioaa.  calla 
utilixing  talacoinmunicationa  Mrvicaa  for  tha  daaf. 
and  tarihad  diractory  aarvicaa  providad  by  a 
ooounon  carrier.  Propoaad  Swrtiona  3l».2(sX2H3)- 

"•Tr.  at  39^-460. 


Rule's  cost  disclosure  requirements 
because  vendors  cannot  determine  this 
information  in  advance."'  Several 
participants  suggested  that  free 
preambles  could  not  be  inserted  in 
international  audiotext  services  because 
the  international  toll  charges  begin 
immediately  upon  connection,  and 
because  exact  cost  information  could 
not  be  provided  in  the  advertising  or  in 
a  preamble  due  to  the  multitude  of 
factors  that  affect  the  cost  of  an 
international  telephone  call  [e.g.,  the 
caller's  carrier,  calling  plan,  time  of  day 
called,  origin  of  call).'"  Several  LECs 
that  bill  for  pay-per-call  services 
indicated  that  currently  it  is  impossible 
to  ensure  that  calls  to  international 
audiotext  services  appear  on  a  separate 
section  of  the  telephone  bill,  as  required 
by  the  original  Rule,"^  because  there  is 
no  identifiable  dialing  pattern 
associated  with  international  audiotext 
services."*  In  addition  to  these 
important  protections  which  are 
guaranteed  by  Titles  D  and  III  of 
TDDRA,  international  audiotext 
services,  as  a  discrete  category,  cannot 
be  blocked  under  Title  I  of  TDDRA:  i.e., 
consumers  can  choose  to  block  calls  to 
all  international  telephone  nimnbers  or 
none  at  all,  but  cannot  block  calls  only 
to  selected  international  numbers  that 
access  audiotext  services.'"  Moreover, 
a  block  on  international  dialing  will  not 
block  calls  to  the  Caribbean  countries 
where  many  of  these  services  terminate, 
because  those  countries  are  part  of  the 
North  American  Nimibering  Plan."* 

These  apparent  technological 
difficulties  in  applying  the  Rule's 
consumer  protections  to  international 
audiotext  services  prompted  some 
commenters  to  suggest  that,  if  the 
Commission  were  to  extend  the 
definition  of  pay-per-call  services  to 
cover  international  audiotext  services, 
then  the  Commission  should  exempt 
these  services  from  having  to  comply 
fully  with  the  Ride.'"  On  the  other 
hand,  one  consimier  organization 
condenmed  the  notion  that  businesses 
that  choose  to  offer  audio  information 
and  entertainment  services  via 
international  dialing  patterns  should  be 
permitted  to  do  so  without  providing  all 
of  the  consimier  protections 
contemplated  by  TDDRA.""  Several 


">  ISA  at  27. 

»"TS1A  at  20-21;  Tr.  at  345.  393. 

»>16CFR30S.S(jXl). 

"«Tr.at440-41. 

*»  Sm.  e^..  ALLIANCZ  at  2-3. 

«»Tr.at432. 

»»'ISAat27. 

i^lV.  at  418  (NCL:  "What  I  am  raally  haaring  U 
that  it  ia  probably  tachnically  fsatibla  to  give 
conaiunats  tha  lame  types  of  protections  but  it  ia 
not  cuRvntly  economically  isasible,  but  nobody  la 


commenters  and  participants  supported 
the  idea  of  requiring  international  pay- 
per-call  services  to  be  ofiiered  through 
900  numbers,  so  that  all  of  the  consumer 
protections  required  by  TDDRA  and  the 
Rule  could  be  applied  to  such 
services."* 

Based  on  the  record  and  on  the 
Commission's  enforcement 
experience,'^  the  Commission  believes 
that  the  practice  of  disguising  audiotext 
charges  as  long-distance  or  other 
telephone  toll  chaises  is  inherently 
inconsistent  with  the  protections  set 
forth  by  Congress  in  Titles  II  and  III  of 
TDDRA.  This  is  true  for  several  reasons. 
First,  billing  statements  containing  these 
charges  do  not  accurately  identify  the 
charges,  nor  do  they  meet  the  Rule's 
requirement  in  Section  308.S(j)(l)"i 
that  the  charges  be  displayed  in  a 
portion  of  the  bill  that  is  "identified  as 
not  being  related  to  local  and  long- 
distance telephone  charges." 

Second,  international  audiotext 
services  cannot  accurately  disclose  the 
costs  callers  will  incur  when  they  access 
the  service.'^'  It  is  insufficient  to 
disclose  that  "long-distance  rates 
apply"  '33  or  even  that  the  rates  are 
much  higher  than  rates  to  some  of  the 
more  familiar  international  destinations. 
TDDRA  mandated  that  pay-per-call 
services  disclose  in  advertising  "the 
total  cost  or  the  cost  per  minute."  '^4 

Third,  according  to  the  discussion  at 
the  woiluhop,  current  technology  does 
not  allow  international  audiotext  to 
operate  in  such  a  way  as  to  provide  two 
of  the  other  important  protections 
intended  by  TDDRA:  (1)  a  fne  preamble 
message  that  provides  the  caller  with 
cost  disclosures  and  the  opportunity  to 
hang  up  without  incurring  a  charge:  and 
(2)  the  ability  to  block  access  to  these 
services  without  blocking  access  to 
other,  non-audiotext,  international 
numbers."'  — . 


forcing  information  providers  to  use  international 
numbers  to  provide  their  services.  That's  a  choice 
that  they  are  consciously  making.  We're  being  aaked 
essentially  to  countenance  this  choice  to  ut»  these 
numbers  and  to  not  give  coiuumers  the  same 
protections  tliat  we  felt  so  strongly  they  were 
entitled  to  with  900  numbers,  because  it  would  be 
too  expensive  for  the  companies  to  do  so,  resulting 
in  what — what  we  have  seen  as  tremendous  harm, 
economic  harm,  to  consumers.") 

»•  Sr4ET  at  2:  SW  at  2:  ATftT  at  29-30:  Tr.  at  344. 
369.     - 

»«» See.  e-g.,  FTC  v.  Daniel  B.  Lubell.  No.  3-96- 
CV-8200  (S.D.  Iowa,  filed  Dae.  17. 1996)  and  FTC 
V.  Interactive  Audiotext  Service*,  Inc.,  Na  96-3049 
CBM  (CD.  Calif.,  filed  April  22,  1996). 

"*  This  provision  ia  found  In  30S.18(a)  of  tha 
proposed  Rule. 

"*  See.  e^..  ISA  at  27:  ITA  at  11-12. 

'**  See.  e.g.,  Inletactive  Audiotaxt  Service*  and 
Daniel  B.  Lubell. 

iM  IS  U.S.C  S711(a)(lXA)  and  (2MAXii). 

»  Tr.  at  429-32.  There  seemed  to  be  some 
disagreement  between  at  least  one  of  the  common 
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Fourth,  consumers  who  receive 
charges  for  international  pay-per-call  are 
not  able  to  exercise  their  dispute 
resolution  and  other  rights  guaranteed 
by  TDDRA.  Long-distance  toll  charges 
are  expressly  excluded  from  the 
statutory  definition  of  "telephone-billed 
purchase"  and  thus  are  not  covered  by 
the  billing  and  collection  protections  of 
Title  in  of  TDDRA.'3«  By  concraling  a 
pay-per-call  charge  vtrithin  an 
international  telephone  toll  charge,  a 
vendor  efiectively  evades  the 
requirement  to  fulfill  the  consumers' 
dispute  resolution  rights  imder  Title  in. 
By  relying  on  a  billing  and  collection 
system  for  toll  charges — a  system 
designed  to  guarantee  payment  to 
carriers  for  telecommunications 
transport  services  they  provide — 
international  audiotext  service 
providers  remain  safely  insulated  from 
injured  consumers  who  have  no  means 
to  pursue  refunds  for  international 
audiotext  chaiges  that  may  be  incurred 
as  a  result  of  deceptive  practices.'^' 
Domestic  long-distance  carriers 
sometimes  forgive  these  charges  as  a 
means  of  cultivating  consimier 
goodwill,  but  in  doing  so  they  are 
willingly  forfeiting  payment  for  services 
rendered — i.e..  long-distance  transport 
of  the  call.  Prohibiting  vendors  from 
disguising  charges  for  information  or 
entertainment  services  as  toll  charges 
will  prevent  consumers  and  common 
carriers  from  having  to  bear  this  loss. 

In  sum,  the  Commission  believes  that 
concealing  a  pay-per-call  charge  within 
a  telephone  toll  charge  is  a  practice  that 
is  inherently  deceptive  because  it 
evades  all  of  the  important  protections 
intended  by  TDDRA  that  are  set  out  in 
the  original  Rule.  The  Commission 
intends  for  consumers  to  receive  all  the 
protections  of  Title  II  and  Title  m  of 
TDDRA  when  using  any  pay-per-call 
service.  The  practice  of  hiding  the  cost 
of  an  audiotext  call  within  the  cost  of  a 
toll  charge  represents  a  serious  threat  to 
this  goal. 

Congress  realized  that  it  could  not 
anticipate  all  provisions  that  might  be 
necessary  to  prevent  unfair,  deceptive, 
or  abusive  practices  that  would 


carriers  and  the  international  audiotext  providers  as 
to  whether  free  preambles  could  be  provided  at  the 
beginning  of  intenutional  audiotext  servicea.  The 
MCI  representative  suggested  that  international 
aenricaa  could  be  oQered  via  a  900  number  and  that 
«vould  enable  a  free  preamble  to  be  provided.  Tr. 
at  34S-46.  In  any  event,  'he  FOG  has  no  (uriadiction 
over  foreign  common  carriers  to  require  them  to 
implenwnt  TDDRA-like  blocking  on  their  audiotext 


undermine  the  rights  afforded  to 
consumers  by  TDDRA.  Therefore. 
Section  5711(a)(2)0)  of  TDDRA  gave  the 
Commission  the  flexibility  to  prescribe 
"such  additional  standards"  as  may  be 
needed  "to  prevent  abusive  practices." 
Additionally,  in  Title  II  of  TDDRA, 
Congress  directed  the  Commission  to 
include  in  its  Rules  provisions  to: 

prohibit  unfair  or  deceptive  acts  or  practices 
that  evade  such  rules  at  undermine  the  rights 
provided  to  customers  *  *  *,  including  the 
use  of  alteniative  billing  or  other  procedures 
[einphasis  added|.'>* 

Similarly,  Title  in  of  TDDRA  directs  the 
Commission  to  include  provisions  in  its 
Rules  to: 

prohibit  unfoir  or  deceptive  acts  or  practices 
that  evade  such  rules  or  undermine  the  rights 
provided  to  customers  under  (Title  ID  of 
TDDRAl."* 

The  record  developed  in  this  matter 
leaves  little  doubt  that  the  practice  of 
concealing  a  charge  for  audio 
information  or  entertainment  services 
within  a  regulated  toll  charge  has 
eroded  the  vital  consumer  protections 
provided  by  TDDRA.'^  Thus,  proposed 
Section  308.12  provides  that  a  vendor 
may  not  offer  a  pay-per-call  service  that 
would  result  in  the  consumer  receiving 
a  charge  for  a  toll  call.  The  most 
frequent  example  of  this  practice  is 
international  audiotext,  where  the 
consumer  is  billed  for  an  international 
long-distance  call  and  a  portion  of  the 
long-distance  charge  paid  by  the 
consumer  is  shared  with  the  provider  of 
the  audio  information  or 
entertainment.'^!  In  addition,  the 
Commission  is  aware  of  other  situations 
where  consumers  have  been  assessed 
"toll"  charges  that  are,  in  fact,  chaiges 
for  information  or  entertainment 
programs,  not  transmission  of 
telecommunications.'*' 


u*15U.S.C5724(lXB). 

"'IV.  at  443-61.  See  alto.  e.g..  Ztenief  0.  LuMI. 
In  fad.  ooe  advertisement  for  an  international 
audiotaxt  aarvice  bureau  boasts  that  vendors  «^ 
uaa  their  services  suCbr  "No  Chargebecks!" 
InfoTaxt  Magazine  (May/|une  1996),  front  cover. 


"•15U.S.C5711(aK4). 

»»15U.S.C  5721(a)(1). 

**°  As  one  commenter  stated:  "The  financial 
impact  of  pay-per-call  aervice  abuaaa  which  cncur 
over  non-900  dialing  patterns  is  staggering. 
Unauapecting  consumers  run  up  huge  amounts  of 
debt,  aapadally  far  intamational  calla.  Evan 
authorised  uaara  are  takan  aback  at  the  high  dollar 
amounts  charged  to  call  these  numbers."  SW  at  4. 

>«>  See.  e^.  Daniel  B.  Lubell;  FTC  v.  Interactive 
Audiotaa  Service*.  Inc.,  No.  96-3049  CBM  (CD. 
CaliL.  filed  April  22. 1996).  See  alto.  Witcoiuin  v. 
Top  Coaununicationt.  Inc.,  No.  95  CV  200  (Cir.  CL, 
filed  )an.  10, 1997). 

*«*  See  letter  dated  September  1, 1995.  to  Ronald 
).  Marlowe  of  Cohen,  Baike.  Bernstein.  Brodia, 
Kondall  k  Laaslo,  from  John  B.  MuleU,  Chiet 
Enforcement  Division,  Common  Carrier  Bureau, 
Federal  Communications  Commiaaion.  regarding 
the  legality  of  providing  infannation  and 
entertainment  prapama  throu^  calls  to  long- 
diatance  numbers,  which  would  be  reached  by 
dialing  a  10-XXX  number,  a  500-aumbar,  or  a  700- 
number.  Tha  FXX:  concluded  that  such 
arrangaoMnts  would  violate  "both  the  letter  and  the 
spirit"  of  TIXNtA  and  Section  22S  of  the 
Communications  Act  of  1934,  aa  amended. 


Much  of  the  language  fit>m  Section 
308.12  is  taken  from  the  TDDRA 
definition  of  "telephone-billed 
purchase."  This  wUl  ensure  that  the 
proposed  Rule  wiU  prohibit  precisely 
those  types  of  pay-per-call  services  that 
would  not  be  covered  by  the  dispute 
resolution  protections  guaranteeid  by 
Title  m  of  TDDRA.  The  Commission 
believes  that  this  is  essential  in  order  to 
protect  the  rights  afforded  to  consumers 
by  TDDRA.  Whenever  a  consumer  is 
billed  for  pay-per-call  services  that 
result  in  a  toll  charge,  the  vendor  of  that 
pay-per-caU  service  will  have  violated 
the  proposed  Rule.'*' 

Section  308.13    Prohibitions 
Concerning  Toil-Free  Numbers 

SecticMi  308.13  of  the  proposed  Rule 
retains  the  provision  in  Section  308.5(i) 
of  the  original  Rule  prohibiting  any 
person  from  using  a  toll-free  number  to 
provide  access  to  or  delivmy  of  pay-per- 
call  services.  Sections  308.13(a)  through 
(d)  of  the  proposed  Rule  have  been 
modified  to  clarify  and  emphasize  that 
a  consumer  cannot  be  held  responsible 
for  charges  resulting  from  a 
presubscription  agreement  into  whidi 
he  or  she  did  not  enter.  In  addition. 
Section  308.13(c)  clarifies  that  no 
consumer  may  be  charged  for 
information  or  entertainment  conveyed 
during  a  call  to  a  toll-free  number, 
unless  that  consumer  has  agreed  to  be 
charged  for  the  infonnation  or 
entertainment  by  entering  into  a 
presubscription  agreement  that  satisfies 
the  requirements  of  the  proposed  Rule. 

The  Commission  also  proposes 
changing  the  language  of  308.13(d)  to 
provide  that  the  prohibition  applies  to 
all  incoming  calls  for  which  there  is  a 
diarge.  regudless  of  whether  or  not  they 
are  characterized  as  "collect"  calls.'** 
The  Commission  also  proposes 
modifying  the  language  of  propoeed 
Sections  308.13(c)  and  (d)  to  clarify  that 
the  prohibitions  against  charging  fbr  the 
content  of  an  outbound  or  inbound  caU 
include  entertainment  services  as  well 
as  information  services.  This  will  more 
effectively  implement  the  Congressional 
mandate  set  forth  in  Title  D  of  TIXXIA 
that  the  Ccunmission  prohilrit  vendors 
"from  providing  pay-per-call  services 
throu^  an  800  number  m  other 
telephone  number  advertised  or  widely 
uncterstood  to  be  toll-free."  '*'  Since 
pay-per-call  services  include 


M>ln  all  likelihood,  tha  aarrioa  bureau  will  have 
violated  this  proviaioo  as  well  becauae  the  aarrioa 
bureau  "should  have  known"  of  this  violation. 

***  The  Commisaion  uaes  the  tarm  "coltect  caU" 
in  its  moat  gaoanl  sense  to  reisr  to  any  instance 
where  a  oonaumar  incurs  a  chaifa  by  virtue  of 
answering  or  aoospting  a  lelephowe  call. 

»•»  15  USJC  5711(aN2KF). 
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entertainment  services  in  addition  to 
information  services,  this  section  also 
should  include  entertainment  services. 

Section  308.14    Monthly  or  other 
recurring  charges 

Section  308.14  of  the  proposed  Rule 
prohibits  a  vendor  from  providing  a 
pay-per-call  service  that  results  in  a 
monthly  or  other  recurring  charge  to  a 
consumer,  unless  that  vendor  and 
consumer  have  entered  into  a 
presubscription  agreement  that 
authorizes  such  monthly  or  other 
recurring  charges.  The  proposed  Rule 
also  states  that  the  presubscription 
agreement  must  meet  the  requirements 
ofS308.2(j). 

There  was  discussion  at  the  workshop 
concerning  unexpected  and 
unauthorized  recurring  pay-per-call 
service  charges  on  consumers' 
telephone  bills,  often  in  connection 
with  "psychic"  services.***  Consumer 
organizations  have  received  numerous 
complaints  about  such  unauthorized 
recurring  monthly  charges.**'  Several 
participants  described  scenarios  where  a 
consumer  had  made  a  call  to  an  800 
number  and  then  unexpectedly  began  to 
incur  monthly  charges  on  his  or  her 
phone  bill.**"  Several  commenters  and 
participants  suggested  that  the  problem 
of  unauthorized  recurring  charges  could 
best  be  remedied  by  requiring  a 
presubscription  agreement  for  all  such 
charges.**^ 

The  Commission  agrees  that  such  an 
approach  is  appropriate.  The 
Commission  believes  that,  when 
compared  to  the  one-time  purchase  of 
an  audiotext  program,  the  continuing 
business  relationship  between  a 
provider  and  a  caller  that  is  involved  in 
long-term  membership  would  likely 
entail  more  terms  and  conditions  (and 
more  complicated  terms  and 
conditions),  as  well  as  higher  long-term 
costs.  A  presubscription  agreement, 
with  its  requirements  for  written  terms 
and  a  PIN,  is  therefore  a  more 
appropriate,  and  likely  a  more  effective, 
format  for  disclosures  of  this 
information  about  telephone-billed 
purchases  that  involve  recurring  charges 
than  is  a  preamble.  As  noted  above,  in 
most  cases,  the  Commission  believes 
that  a  vendor  is  justified  in  assuming 
that  a  call  from  a  consumer's  telephone 
to  a  900-number  service  (and  ensuing 
charges  for  the  service)  have  been 
authorized  by  that  consumer,  since  the 
consumer  could  have  easily  blocked  the 


call  and  avoided  the  charges.  Such  an 
assimiption  is  not  justified,  however, 
where  a  single  call  to  a  pay-per-call 
service  results  in  charges,  not  only  for 
the  initial  call,  but  monthly  or  other 
reclining  charges  that  cannot  be 
blocked,  even  though  the  initial  call 
could  have  been.  A  single  call  to  a  pay- 
per-call  service  bom  a  consumer's  home 
is  simply  not  an  adequate  basis  for 
recurring  charges.  Thus,  under  the 
proposed  Rule,  a  presubscription 
agreement  would  be  required  for  all 
such  arrangements. 

Section  308.16    Service  Bureau  . 
Liability 

Proposed  Section  308.16  retains  the 
provision  of  the  original  Rule  which 
held  service  bureaus  liable  where  they 
knew  or  should  have  knoMm  of 
violations  of  the  Rule  by  vendors  of  pay- 
per-call  services.  However,  where  the 
original  Rule  contemplates  service 
bureau  liability  only  in  those  instances 
where  its  "call  processing  facilities"  are 
used,*'o  the  proposed  Rule  expands  the 
circumstances  under  which  a  service 
bureau  may  be  found  to  be  indirectly 
liable — i.e.,  where  a  law-violating 
vendor  has  availed  itself  of  any  of  the 
services  offered  by  a  service  bureau. 
Since  adoption  of  the  original  Rule,  the 
capabilities  and  offerings  of  service 
bureaus  has  greatly  expanded  to  include 
services  such  as  voice  processing,  call 
processing,  billing  aggregation,  call 
statistics  (call  and  minute  coimts),  call 
revenue  arrangements  (including 
revenue-sharing  arrangements  with 
common  carriers),  and  pre-packaged 
pay-per-call  investment  opportunities 
("turn-key  operations").**'  Some  of 
these  newly-available  service  bureau 
functions  {e.g..  acting  as  an  aggregator 
for  billing  and  collection)  have  given 
rise  to  many  consumer  complaints  about 
cranmiing.  Service  bureaus  that  perform 
these  functions  are  in  the  best  position 
to  know  the  practices  of  their  client 
vendors  because  they  contract  directly 
with  these  vendors  and  because  they  are 
often  the  first  point  of  contact  for 
consumer  complaints  about  charges  for 
their  cUent-vendors*  services  or 
products.  While  the  original  Rule 
contemplated  that  a  service  bureau 
would  be  liable  only  for  violations  of  a 
vendor  when  the  vendor  of  pay-per-call 
services  had  used  its  call  processing 


facilities,  experience  has  demonstrated 
there  is  no  reason  to  distinguish  those 
services  &t>m  any  others  provided  by 
service  bureaus.  Thus,  the  proposed 
Rule  imposes  liability  on  a  service 
bureau  regardless  of  the  service  it 
provides  a  rule-violating  vendor,  if  the 
service  bureau  knew  or  should  have 
known  of  the  violation.  *'*  * 

Subpart  C—Pay-Per-Call  Services  and 
Other  Telephone-Billed  Purchases 

Section  308.17     Express  Authorization 
Required 

Section  308.17  of  the  proposed  Rule 
specifies  that  the  "express  authorization 
of  the  person  to  be  billed"  is  required 
for  a  telephone-billed  purchase  that  is 
not  blockable  by  TDDRA  blocking.  The 
proposed  section  also  specifies  that  it  is 
.  a  deceptive  practice  and  a  Rule 
violation  for  any  vendor,  service  bureau, 
or  billing  entity  to  collect  or  attempt  to 
collect  payment,  directly  or  indirectly, 
for  a  telephone-billed  purchase  that  was 
not  TDDRA  blockable,  where  the 
vendor,  service  bureau,  or  billing  entity 
knew  or  should  have  known  that  the 
purchase  was  not  authorized  by  the 
person  bom  whom  payment  is  being 
sought. 

Requirement  of  authorization. 
Generally,  purchases  of  goods  or 
services  require  some  form  of 
authorization  from  the  purchaser — that 
is,  the  purchaser  must  indicate  some 
intent  or  desire  to  make  the  purchase.**^ 
Telephone-billed  purchases  are  no 
exception  to  this  broad  legal  principle. 
For  telephone-billed  purchases  that  can 
be  blocked  by  TDDRA  blocking,  the 
Commission  believes  it  is  reasonable  for 
a  vendor  to  presume  that  a  call  that 
comes  from  a  telephone  subscriber's 
telephone  was  authorized  by  that 
subscriber.  After  all,  if  the  subscriber 
wanted  to  prevent  these  types  of  charges 
frt>m  being  made  through  his  or  her 
telephone,  there  is  a  cost-free  and 
simple  method  to  do  so:  TDDRA 
blocking.  Election  of  TDDRA  blocking 
will  not  require  the  line  subscriber  to 
sacrifice  other  valuable  uses  of  his  or 
her  telephone — he  or  she  will  still  be 
able  to  use  the  telephone  for  any 
purpose  other  than  making  TDDRA- 
blockable  telephone-billed  purchases. 


>**Tr.  at  382-«4.  49«-S0S. 
>*'SM.a.g..  NCLat4. 
»«»Tr.  at  496-SOa 

i4*NCL  at  5;  FLOiODA  at  S:  NAAG  at  11;  TSIA 
at  16-17:  Tr.  at  496. 


>»16CFR306.5(I). 

"*  See.  e.g..  FTC  v.  Hold  Billing  Services.  Ltd.. 
No.  SA98CA0629  FB  (W.D.  Texas,  filed  )uly  19. 
1996):  FTCv.  International  Tehmedia  AMSociatet. 
Inc..  No.  1-96-CV-1935  (N.D.  Ga..  niad  |uly  10. 
1996):  and  FTC  v.  Interactive  Audiotext  Service; 
Inc..  No.  96-3049  CBM  (CD.  Calif..  Tiled  April  22. 
1998).  See  alto.  "9th  Annual  Service  Bureau 
Review."  InfoText  Magaxina  (July/August  1997). 


>*'  In  some  circumstance*,  a  service  bureau  will 
always  be  in  a  position  where  it  should  Juiow  of  a 
vendor's  violation.  For  example,  service  bureaus 
should  know  if  they  are  providing  service*  to 
vendors  of  pay-per<all  services  that  result  in  toll- 
charges.  In  such  instances,  a  vendor  will  be  in 
violation  of  proposed  Section  308.12.  and  a  service 
bureau  providing  services  to  that  vendor  will  be 
liable  under  proposed  Section  306.16  (Service 
bureau  liability). 

'"  Resutement  (Seoood)  of  Contrarta 
("ReeUtement")  S  23  (1979). 
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However,  where  a  telephone-billed 
purchase  is  not  TDDRA  blockable.  the 
Commission  does  not  believe  that  it  is 
reasonable  for  vendors  to  presume  that 
telephone-billed  purchases  made  from  a 
subscriber's  telephone  were,  in  fact, 
authorized  by  that  subscriber.  A  line 
subscriber  has  no  effective  means  of 
preventing  these  purchases  from  being 
made,  short  of  monitoring  the 
placement  and  content  of  every 
telephone  call  made  from  his  or  her 
telephone.  A  merchant  is  not  entitled  to 
presume  that  the  line  subscriber  has 
agreed  to^pay  for  a  good  or  service 
merely  because  that  subscriber's 
telephone  was  used  to  order  a  product 
or  service.  A  consumer  is  no  more 
obligated  to  pay  for  a  non-blockable 
telephone-billed  purchase  made  bom 
his  or'her  telephone  than  the  consumer 
is  obligated  to  pay  for  any  other 
purchase  (for  example,  a  purchase  of  a 
sweater  &t>m  a  clothing  catalog)  that  just 
happened  to  be  made  from  that 
consumer's  telephone.'^ 

Meaning  of  the  term  "express 
authorization."  As  explained  in  the 
discussion  of  the  proposed  new  billing 
error  in  section  308.2(b)(10)  of  the 
proposed  Rule,  the  Commission  uses  the 
term  "express  authorization"  to  indicate 
that  the  authorization  contemplated  by 
the  proposed  Rule  cannot  be  inferred 
from  the  fact  that  a  telephone  call  came 
from  a  specific  telephcme.  "Express" 
authorization  requires  that  the  person  to 
be  billed  for  the  service  actually  agree 
to  make  the  purchase.  For  example,  a 
tape  recording  of  the  person  to  he  billed 
for  the  service  being  informed  of  the 
material  terms  of  the  agreement  and 
then  agreeing  to  make  the  purchase  on 
those  terms  and  pay  the  charge,  would 
constitute  evidence  of  express 
authorization.'*'  Similarly,  an 
agreement  containing  a  non-deceptive 
statement  of  material  terms  and      « 
conditions  and  signed  by  the  person  to 


»<Thi*  waa  illustrated  in  two  of  the 
Cnmmiaaion'a  recent  rases  FTCv.  Interactive 
Audkftat  Seivicet.  Inc.,  No.  9S-3049  CBM  (CO. 
CaUt.  fiM  April  22, 1908):  and  fTTT  v. 
bilemational  T^emedia  Ateociatee,  Inc..  No.  1-96- 
CV-103S  (NJ).  G*..  filed  July  10. 1996).  TbM* 
situations  can  easily  be  diatinguiabad  front  a 
mnawmar'*  obligatioo  to  pay  for  any  tarifiad 
diaffaa  far  lM*ic  telammmiinlcatlona  service 
raaohing  from  calls  made  frtMn  hi*  or  her  telephone. 
First,  baaic  telecnrnmunicatioos  services  are  moat 
often  purdtaaed  from  an  entity  writh  whom  the 
oonaumar^ha*  a  pra-exiating^and  voluntary 
letatktnahip.  Mora  importantly,  conauuMr*  accept 
baaic  talecnmmiinication*  MfvicM  on  taenia  and 
conditiona  that  are  ragulatad  by  the  FCC  from 
cairiar*  that  are  under  a  statutory  duty  to  enaura 
that  the  sarricaa  provided  to  consuman  in  a 
maiuiar  that  i*  daented  "just  and  reasonable.'*  47 
VSJC  201. 

.  '***h  is  important  to  reiterate  that  the  recording 
muat  abow  that  the  paraon  to  be  billed  far  the 
sei»ice  authorised  the  chaige. 


be  billed  for  the  service,  would  be 
evidence  of  eiqpress  authorization.  If  a 
valid  PIN  (as  that  term  is  defined  by  the 
proposed  Rule),  were  used  by  the  caller, 
after  hearing  all  the  material  terms  of 
the  agreement,  that  would  also 
constitute  evidence  of  express 
authorization.*** 

Deceptive  billing  practice.  A 
consumer  is  not  legally  obligated  to  pay 
charges  for  a  telephone-biUmi  purchase 
that  Sails  within  the  Rule's  enumerated 
billing  errors.  As  discussed  above,  the 
proposed  Rule  woidd  include  Mrithin 
the  term  "billing  error"  charges  arising 
bom  unauthori»d.  non-blodLable 
telephone-billed  purchases.  Therefore,  a 
representation  to  a  consumer  that  he  or 
she  owes  a  charge  for  a  telephone-billed 
purchase  that  was  not.  in  fact,  expressly 
authorized  by  tha^  consumer  is  likely  to 
mislead  a  reasonable  consumer  into 
paying  a  charge  that  is  not  collectible 
imder  the  Rule.  Proposed  Section 
308.17  thus  prohibits  vendors,  service 
bureaus,  or  billing  entities  frtnn 
collecting  or  attempting  to  collect 
charges  that  result  from  an 
unauthorized,  non-blockable  telephone- 
billed  purchase,  if  the  vendor,  service 
bureau,  or  billing  entity  knew  or  should 
have  known  that  such  charges  were  not 
authorized  by  the  person  from  whom 
payment  is  being  sought. 

Limited  applicability — "Knew  or 
should  have  known."  Proposed  Section 
308.17  applies  where  the  vendor, 
service  bureau,  or  billing  entity  "knew 
or  should  have  known"  that  the  charge 
was  not  authorized  by  the  person  from 
whom  payment  is  being  sought  This 
standard  encompasses  not  only  those 
circumstances  where  a  vendor,  service 
bureau,  or  billing  entity  had  actual 
knowledge  that  a  particular  consumer 
was  charged  without  authorization,  but 
also  drcumstanoes  where  the  vmdor. 
service  bureau,  or  billing  mtity  should 
have  known  that  numerous  cxmsumers 
were  likely  to  have  been  billed  writhout 
authorization. 

The  Commission  believes  that  it  is 
imnecessary  to  impose  strict  liability  on 
the  vendor,  service  bureau,  or  billing 
entity  for  each  time  an  attempt  is  made 
to  collect  an  unauthorized  charge.  The 
Commission  believes  that  in  most  cases, 
the  dispute  resolution  provisions  of 
proposed  Section  308.20  should  supply 
an  adequate  remedy  fat  consumers  ii^o 
receive  these  types  of  tmauthoriaed 
charges  on  their  telephone  bills. 
Therefore,  the  Commission  proposes 
limiting  the  applicability  of  this  section 


to  those  circumstances  where  a  vendor. 
service  bureau,  or  billing  entity  "knew 
or  should  have  known"  of  the  lack  of 
authorization. 

Parties  affected — Vendors,  service 
bureaus,  and  billing  entities.  Proposed 
Section  308.17  would  apply  to  vendors 
and  service  bureaus  because  these 
entities  are  resfransible  for  structuring 
and  offering  the  underlying  service,  and 
they  are  in  a  position  to  know,  with 
respect  to  any  particular  ofifisrhig. 
whether  sufficient  steps  were  taken  to 
ensure  that  express  authorization  has 
been  obtained.  Vendors  are  most 
directly  in  control  of  how  tlwir  own 
transactions  are  conducted  and  the 
procedures  used  to  secure  authorization. 
They  are  in  a  position  to  know  whether 
or  not  those  procedures  are  effective  in 
securing  actual  authorization  fixnn  the 
person  who  will  be  billed  for  the 
service.  Service  tnireaus  are  in  a 
similarly  strong  position  to  demand  (by 
contract  <»'  otherwise)  that  responsible 
procedures  be  used  by  the  vraidor  to 
secure  express  authtmzation.  and  are  in 
an  excelloit  position  to  monitor  vendor* 
to  ensure  that  adequate  precautiaDS  are 
being  followed. 

In  addition  to  covoing  vendors  and 
service  bureaus,  proposed  Section 
308.17  also  fmpUes  directly  to  tailing 
entities.'*'  These  entities  (in  most  cases 
LECs)  play  a  unique  and  critical  role  in 
the  billing  of  products  and  services  (» 
telephone  bilk.  They  are  frequently  in 
a  position  to  know  if  the  wrong 
consumer  has  been  billed,  because  often 
they  are  the  first  point  of  contact  for 
consumer  complaints.  Any  billing  entity 
that  receives  complaints  from 
consumers  who  are  being  charged 
without  their  expnu  authorizaticHi  is 
on  notice  of  the  problem,  and  should 
take  immediate  action  to  stop  the 
unlawfid  billing  or  risk  violating    < 
proposed  Section  308.17.»« 

Section  308.18    Disclosure 
Requirements  for  Billing  Statements. 

Section  308.18  of  the  proposed  Rule 
is  a  revised  version  of  Section  308.5()) 
of  the  original  Rule.  The  original 
provision  applied  only  to  billing 
statements  for  pay-per-call  services, 
whereas  the  proposed  revision  requires 
disclosures  to  be  placed  on  billing 


***  For  example,  if  a  LBC  ware  to  iaaua  a  secure 
PIN  to  aubacribar*.  the  LEC  could  require 
subaoibers  to  use  this  FIN  wrttan  ortlaring  enhanced 


**' Where  a  oommoa  cairiar  is  alao  a  I 
entity,  liebility  mey  eiraady  aadat  iiadar  Tttie  I  of 
TDDRA  where  the  CHitar  kaeer  or  riMold  have 
known  of  the.TioUtkia.  47  U.&C  USfeNl)-  MIU^ 
entity  UafaUity  under  psopeaad  Sectton  aeai7 
would  complemewt  this  TMa  I  pmviatan. 

LBCa  and  the  reC  in  6mmtuflm%  '^eai  pwrttnaa" 
iiiidelinei  tn  laeieiM  n— iwe  hanaeed  Section 
30ai7  sbonld  work  in  caaptaaaataiT  iMkionio 
B^  thia  bKmfel  J 
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statements  for  all  telephone-billed 
purchases. 

Subsection  308.18(c)  identifies  those 
disclosures  that  will  still  be  required 
only  in  billing  statements  for  pay-per- 
call  purchases.  This  subsection  includes 
the  substance  of  section  308.5(j)(2)  of 
the  original  Rule,  but  also  requires  that 
the  billing  statement  list  the  actual 
telephcme  number  dialed  for  any  pay- 
per<»n  purchase.  Representatives  from 
the  LECs  and  other  common  carriers 
reported  at  the  workshop  that  it  was  not 
imcommon  for  calls  to  be  represented  as 
having  been  made  to  one  number  when 
the  consumer  had  actually  dialed  some 
other  number.^'"  The  Commission's 
enforcement  experience  confirms  this. 
This  practice  of  misrepresenting  on  a 
billing  statement  the  number  purported 
to  have  been  dialed  (and  giving  rise  to 
the  charge)  is  likely  to  mislead  the 
consumer  in  attempting  to  understand 
his  or  her  bill.  It  is  also  confusing  to  the 
LEG  when  it  tries  to  identify  a  disputed 
call.  The  practice  deprives  consumers  of 
material  information  about  the  actual 
nature  of  the  charges  allegedly  owed.**" 
Therefore,  the  Commission  believes  that 
it  is  necessary  that  a  billing  statement 
accurately  reflect  the  telephone  number 
dialed  by  the  caller.  This  information, 
coupled  with  the  date,  time,  and 
duration  of  the  call,  should  be  sufficient 
information  for  both  the  consumer  and 
the  LEC  to  identify  a  particular  call  in 
the  event  of  a  dispute. 

Subsection  308.18(d)  of  the  proposed 
Rule  modifies  the  requirements  of 
Section  308.5(j)(3)  of  the  original  Rule 
by  expanding  the  provision  to  cover  all 
telephone-billed  purchases,  not  just 
pay-per-call  purchases.  The  proposed 
provision  retains  the  requirement  that 
billing  statements  display  a  local  or  toll- 
free  telephone  number  where 
consumers  can  obtain  answers  to 
questions  and  information  about  their 
billing  rights  and  obUgations  in 
connection  with  telephone-billed 
purchases.  The  revised  section  also 
retains  the  requirement  that  consimiers 
must  be  able  to  obtain  the  name  and 
mailing  address  of  the  vendor  by  calling 
that  number,  hi  addition,  the  proposed 
Rule  specifies  that  the  consumer  must 
be  able  to  readily  obtain  this 
information  when  he  or  she  calls  the 
number  listed  on  the  statement. 


Several  commenters  and  participants 
in  the  workshop  reported  widespread 
complaints  from  consumers  who  were 
unable  to  obtain  information  from  LECs 
or  billing  aggregators  about  charges  or 
about  the  identity  of  the  vendor. ^^^  In 
some  instances  (e.g..  international  pay- 
per-call  services),  a  consumer  can  only 
get  the  name  of  the  foreign  telephone 
company  from  his  or  her  long-distance 
provider,  but  not  the  identity  of  the 
audiotext  service  provider  with  whom 
the  foreign  carrier  splits  the  revenues 
collected  from  the  consiimer.'"'  In  some 
cases,  consiuners  who  call  a  listed 
ciistomer  service  800  number  are  unable 
to  get  through,  and  often  give  up  in 
frustration  or  write  to  consumer  or  law 
enforcement  agencies. 

NAAG  recommended  that  the  bill  list 
the  name  of  the  actual  vendor  so 
consujCners  can  take  a  dispute  directly  to 
that  party  in  the  first  instance  instead  of 
going  through  the  LEC  and/or  the  third- 
party  billing  and  collection  entity.**^ 
Industry  representatives  countered  that 
many  vendors  do  not  have  the 
capability  to  respond  to  routine  billing 
inquiries;  furthermore,  industry  noted 
that  there  are  limitations  on  the  amount 
of  information  that  can  be  printed  on 
the  bill.^M  fa  the  alternative,  NAAG 
recommended  that  the  entity  whose 
name  and  number  appear  on  the  bill 
must  have  ultimate  authority  for 
handling  disputes  and  issuing  refunds 
or  credits.*"*  fa  response,  fadustry 
countered  that  billing  and  collection 
entities  already  have  full  authority  to 
satisfactorily  resolve  any  dispute.*** 

The  Commission  beUeves  that  it  is 
important  that  billing  entities  and 
vendors  be  accountable  to  their 
customers.  However,  the  Conunission 
also  is  mindful  thaLsuch  protections 
must  be  balanced  against  the  cost  to 
industry.  The  Commission  does  not 
l)elieve  that  it  is  necessary  to  list  the 
name  of  the  vendor  on  the  bill,  as  long 
as  the  entity  listed  on  the  bill  is  the 
party  with  authority  to  answer  questions 
and  to  resolve  disputes,  including 
authorizing  a  refund  or  credit. 


"•Tr.  at  1S9-e2  (SW  reportad  that  companies 
had  submitted  charges  for  900  numbers  thai  were 
never  dialed).  See  alio.  Tr.  at  203-05:  233-38 
(PILCRIM  reports  that  calling  card  calls  and  calls 
to  800  numbers  are  repotted  on  consumers'  billing 
statements  as  700  numbers). 

>*«For  example,  consumer*  who  receive  bills  that 
do  not  accurately  reflect  the  telephone  number 
dialed  %vill  not  In  able  to  compare  the  charges  on 
the  bill  to  the  charges  disclosed  in  an  advertisement 
soliciting  calls  to  a  specific  telephone  number. 


»•'  NAAG  at  12-13;  Tr.  at  114-16. 171-74.  262- 
65.  One  of  the  NAAG  representatives  described  the 
frustration  consumers  often  feel  when  attempting  to 
inquire  about  charges  on  their  telephone  bills  in 
this  way:  "By  the  time  consumers  get  to  us  *  *  * 
they  are  tremendously  angry,  and  part  of  this  anger 
comes  from  having  to  go  through  this  maxe  to 
discover,  if  they  can.  who  put  the  charges  on  the 
bill."  Tr.  at  173-174.  The  Cotimiission's 
enforcement  experience  confirms  this  observation. 

»«Tr.atll5. 

'•>  NAAG  at  13.  See  al$o.  Tr.  at  255.  263-64. 

»*«Tr.  at  258-50. 

»«Tr.  at  263-64. 

»»Tr.«t265. 


Section  308.19    Access  to  information 

The  proposed  Rule  retafas  the 
requirement  from  Section  308.6  of  the 
original  Rule  that  common  carriers  who 
provide  telecommunications  services  to 
any  provider  of  pay-perK»ll  services 
must  make  available  to  the  Commission, 
upon  request,  any  records  and  financial 
information  maintamed  by  such  carrier 
relatmg  to  the  arrangements  between  the 
two  entities.  However,  the  proposed 
Rule  expands  that  requirement  to 
mclude  records  and  financial 
information  relating  to  arrangements 
with  vendors  of  other  telephone-billed 
goods  or  services,  as  well  as  to 
arrangements  wath  service  bureaus.  . 

The  rapid  growth  of  telephone-billed 
purchases  (other  than  pay-per-call),  and 
the  rapid  growth  of  problems  associated 
with  such  purchases  has  shown  that 
there  is  no  rationale  for  limitfag  this 
requirement  as  the  original  Rule  did. 
Whenever  a  common  carrier  provides 
telecommunications  services  to  a 
vendor  that  offers  any  type  of  telephone- 
billed  goods  or  services  (includfag  pay- 
per-call),  it  should  provide  to  the 
Commission,  upon  request,  any  records 
and  financial  information  relatmg  to  its 
arrangements  with  those  vendors,  fa 
addition,  since  the  original  Rule  was 
promulgated,  it  has  become  clear  to  the 
Commission  that,  in  most  cases,  the 
business  arrangement  exists  between  the 
common  carrier  and  the  service  bureau, 
and  not  directly  between  the  carrier  and 
the  vendor.  Thus,  on  a  practical  level, 
a  requirement  limited  to  faformation 
regardmg  vendors  will  not  result  in 
meamngful  faformation  when,  in  many 
cases,  the  carrier  will  only  {>ossess  the 
relevant  information  with  respect  to  the 
service  bureau. 

Section  308.20    Dispute  Resolution 
Procedures 

Section  308.20  of  the  proposed  Rule 
is  a  revision  of  Section  308.7  of  the 
origfaal  Rule,  which  was  titled  "Billing 
and  collection  for  pay-per-call  services." 
The  proposed  Rule  changes  the  title  to 
"Dispute  Resolution  Procedures" 
because  the  Commission  believes  this 
title  more  accurately  reflects  the 
substance  of  the  section.^'  Although 
much  of  the  language  in  the  original 
section  has  been  retafaed,  the 
Commission  has  revised  several 
provisions  in  this  section  to  clarify  the 
responsibilities  of  the  parties,  enhance 
consumer  protections  by  closfag 
loopholes,  and  facrease  the  efficiency  of 
the  billing  process,  thus  reducmg  the 
burden  on  fadustry. 


'*'  Proposed  Section  308.20  ImplemenU  Title  IH 
of  TDORA.  15  U.S.C  5721-5724. 


Federal  Regiater/VoL  63,  No.  210/Friday.  October  30.  1998/Propo8ed  Rules 


58SS1 


TODRA  requires  that  the  Commission 
impose  requirements  that  are 
substantially  similar  to  the  requirements 
imposed  imder  TILA  and  FCBA  with 
respect  to  the  resolution  of  credit 
disputes.zM  TDDRA  also  directs  the 
Commission  to  consider  the  extent  to 
which  the  regulations  should  diverge 
from  the  requirements  of  TILA  and 
FCBA  fa  order  to  protect  consumers  as 
well  as  be  cost  effective  to  billing 
entities.  2*"  The  proposed  Rule 
preserves,  wherever  feasible,  the 
ttalanoe  struck  by  the  (Higinal  Rule. 
However,  as  described  fa  more  detail. 
infra,  there  are  a  number  of  instances 
where  the  Commission  now  believes 
that  some  additional  divergence  from 
TILA  and  FCBA  may  be  necessary  to 
protect  consumers. 

Definitions.  As  discussed  supra,  the 
definitions  contafaed  fa  Section 
308.7(a)  of  the  original  Rule  have  been 
moved  to  Section  308.2  of  the  proposed 
Rule  and  have  been  facorporated 
alphabetically  fato  the  other  definitions. 

Clarification  of  the  60-day  time  limit 
to  initiate  a  billfag  review,  fa  proposed 
Sections  308.20(a)  and  308.20(m),  the 
Commission  has  clarified  the  meanfag 
of  the  time  limit  withfa  which  the 
consumer  may  initiate  a  billfag  review. 
The  origfaal  Rule  provided: 

A  customer  may  initiate  a  billing  review 
*  *  *  by  providing  tlie  billing  entity  with 
notice  of  a  billing  error  no  later  than  60  days 
after  *  *   *  the  first  billing  statement  that 
contains  [the  charge),  (emphasis  added) 
|308.7(b)] 

Many  fadustry  members  faterpreted 
that  provision  to  mean  that  the  billfag 
entity  (generally  the  LEC)  was 
prohibited  from  allowing  any  challenges 
to  a  bill  containing  charges  for 
telephone-billed  purchases  after  the  60- 
day  period  had  ended.*'"  Conversely, 
the  LECs  understood  the  provision  to 
mean  that  they  were  required  to  give  the 
consumer  at  least  60  days  to  dispute  a 
charge,  but  that  they  were  not 
prohibited  from  giving  the  consumer 
more  time.*''  The  Commission  did  not 
intend  that  the  origfaal  Rule  require  a 
billing  entity  to  refuse  to  honor  a 
dispute  raised  after  60  days.  Rather, 
consumers  must  raise  a  dispute  withfa 
60  days  fa  order  to  preserve  their  rights 
under  this  section,  facludfag  the  ri^t  to 
an  favestigation  and  protection  agafast 
further  collection  activity  while  the 
dispute  is  under  favestigation.*'*  fa 
order  to  clarify  this,  the  Commission  has 
added  an  explanatory  phrase  at  the 


beginning  of  proposed  Sections 
308.20(a)  and  (m)  fadicating  that  a 
consumer  must  initiate  a  billing  review 
withfa  60  days  of  receiving  the  bill  "fa 
order  to  be  guaranteed  the  protections 
provided  by  the  Rule."  This  language, 
however,  does  not  prohibit  the  LECs 
from  honoring  disputes  (and  providfag 
refunds)  raised  after  the  60-day  period 
has  expired.*'^ 

Fadlitating  the  reporting  of  a  billfag 
error.  Consumers  should  be  able  to 
report  billing  errors  easily.  The 
Commission  does  not  fatend  that  any 
consumer  waive  his  or  her  right  to 
favoke  the  dispute  resolution 
protections  guaranteed  by  the  Rule 
simply  because  he  or  she  used  the 
wrong  words  fa  a  billing  error  notice. 
Therefore,  Section  308.20(a)  of  the 
proposed  Rule  modifies  the  language  of 
original  Section  308.7(b)  to  clarify  Uie 
consumer's  burden  with  respect  to 
reporting  a  billing  error.  Under 
proposed  Sections  308.20(a)(2)  and 
(a)(3).  a  billing  error  notice  need  not 
fadicate  a  belief  that  there  is  a  "billfag 
error"  (as  that  term  is  defined  by 
proposed  Section  308.2(a));  rather,  it 
need  only  fadicate  a  belief  that  there  is 
an  error  of  some  kmd.  The  purpose  of 
the  consumer's  notice  is  to  alert  the 
billing  entity  of  a  potential  problem,  not 
to  fully  assert  a  list  of  facts,  which  if 
true,  would  constitute  a  "billing  error.". 
Notices  that  would  satisfy  the  proposed 
requirement  faclude  but  are  not  limited 
to  statements  such  as:  "There  is 
something  wrong  with  my  bill," 
"Nobody  was  at  home  that  day,"  "I  did 
not  order  these  services."  "I  did  not 
make  these  calls,"  "I  do  not  know  what 
these  charges  are  for,"  "This  is  not  what 
I  paid  for,"  or  "These  were  supposed  to 
be  free." 

After  receivfag  a  notice  bom  the 
consumer  fadicating  that  there  is  some 
sort  of  problem  or  error  with  the  billfag 
statement,  the  billfag  entity  then  has  the 
burden  under  proposed  Section  308.20 
to  detennfae  whether  there  was.  fa  fact, 
a  "billfag  error."  Until  it  makes  such  a 
determination,  a  billfag  entity  may  not 
attempt  to  collect  the  disputed  charges. 
It  is  the  billfag  entity,  not  the  consumer, 
who  bears  the  responsibility  of  knowing 
the  potential  billing  errors  that  may  be 
favolved  fa  a  given  telephone-billed 
purchase.  For  example,  if  a  bilUng  entity 
has  charged  a  customer  for  a 
"telephone-billed  purchase  *  *  *  that 
would  not  have  been  avoided  by  that 


customer's  election  of  blocking  pursuant 
to  47  U.S.C.  228(c)"  as  described  by 
proposed  308.2(b)(10),  and  the  customw 
subsequentiy  submits  a  billing  error 
notice,  the  iHlling  entity  is  obligated  to 
provide  some  supportfag  evidence  that 
the  customer  being  billed  had 
"expressly  authorized"  that  purchase  fa 
advance  (e.g.,  by  the  voice  recording  or 
signature  of  the  person  being  billed, 
reliably  fadicating  authcMization  to  bill 
for  a  specified  product  or  service). 

Requirement  that  a  reasonable 
favestigation  be  conducted  if  collection 
attempted  on  disputed  charge.  Several 
commenters  expressed  concern  that  fa 
many,  if  not  most,  drcumstanoes  where 
a  consumer  has  submitted  a  billing  error 
notice,  no  one  (neither  the  billfag  entity, 
the  vendor,  nor  the  service  bureau) 
provides  supporting  evidence  to  the 
consumer  showing  that  a  disputed 
charge  is  fa  fact  valid.*'*  NAAG  stated 
that,  fa  many  instances,  the  vendor  or 
its  agent  simply  sends  a  form  letter 
statfag  that  the  call  originated  from  the 
consumer's  phone  number  and,  thus, 
the  consumer  must  pay  the  charge.*" 
The  Commission  believes  that  a 
consiimer  who  disputes  a  telephone- 
billed  purchase  charge  under  the  Rule 
should  not  have  to  pay  that  charge 
unless  a  billfag  entity  conducts  a 
reasonable  favestigation  of  the  validity 
of  the  charge  and  determfaes  that  there 
was  no  billing  error.  The  Commission 
also  believes  that  the  consumer  who 
disputes  the  charge  should  be  entiUed  to 
dociunentary  evidence  of  the  charge's 
validity,  and  a  written  explanation  of 
the  billfag  entity's  conclusion  that  no 
billing  error  occurred.  Section  308.20(f) 
of  the  proposed  Rule  requires  that,  once 
a  customer  has  submitted  a  billing  error 
notice  to  a  billfag  entity,  the  customer 
need  not  pay  the  charge  imtil  a 
reasonable  favestigation  of  the  chaige 
has  been  conducted,  and  until  the 
customer  has  received  the  written 
explanation  and  documentary  evidence 
settfag  forth  that  no  billing  error  has 
occurred. 

Secondary  collection  activities  by 
billing  entities  other  than  the  one 
designated  to  receive  and  respond  to 
billing  errors.  If  a  bilUng  entity  receiving 
the  billfag  error  notice  decides  to 
respond  to  that  notice  by  forgiving  the 
disputed  charge,  it  has  no  further 
obligation  to  conduct  a  reasonable 


»"  15  U.S.C  5721(aH2). 
»»15U.S.C5721(d)(10). 
»"»Tr.  at  25.  44.  63-64.  271-78. 
»"  Tr.  at  49-SO.  101-03. 
"'Tl.  at  245.  248.  274-75. 


>"  As  discutaed  infra,  the  proposed  Rule  also 
imposes  new  restrictions  on  the  billing  entities 
(generally  the  L£Cs)  who  initially  deal  with 
consumers.  These  new  restrictions  are  designed  to 
address  vendors'  complaints  that  they  experience 
difficulty  obtaining  timely  customer  information 
from  LECs. 


"4Ty.  at  149-50:  SNET  at  7:  FIjORIDA  at  2-3. 11: 
SW  at  3.  8-10. 

*'>Tr.  at  150.  See  also.  FTC  v.  Hold  Billing 
Senrict*.  Ud..  No.  SA98CA0629  FB  (W.O.  Texas, 
filed  )uly  19. 1998):  FTC  v.  Intemattonal  Telemedia 
Associates,  Inc..  No.  l-9fr-CV-193S  (N.D.  Ga..  filed 
)uly  10.  1998):  and  fTC  v.  Interactive  Audtotexl 
Services.  Inc..  So.  98-3049  CBM  (CD.  Calif.,  filed 
April  22.  1998). 
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investigation.  In  these  circumstances, 
the  billing  entity  generally  passes  the 
charge  back  to  the  vendor,  who  often 
tries  to  collect  on  its  own  or  through  the 
services  of  some  third  party.  Under  the 
original  Rule,  only  one  billing  entity 
was  obligated  to  comply  with  the 
dispute  resolution  provisions  of  the 
Rule.  This  meant  that  these  secondary, 
collection  efforts  by  later  billing  entities 
were  not  subject  to  the  Rule's  dispute 
resolution  process — the  consumer  who 
has  raised  a  billing  dispute  may 
continue  to  be  pursued  for  collection, 
but  never  have  the  right  to  receive 
evidence  that  a  valid  debt  was  owed."* 
In  order  to  address  this  problem,  the 
Commission  proposes  a  modification  of 
former  Section  308.7(o).  Proposed 
Section  308.20(n)(2)  specifies  that,  once 
a  billing  entity  has  forgiven  a  disputed 
telephone-billed  purchase  charge,  no 
billing  entity  may  attempt  to  sustain 
charges  for  a  telephone-billed  purchase 
unless  a  reasonable  investigation  has 
been  conducted  and  the  consumer  has 
received  a  written  explanation  of  the 
charges  and  evidence  of  the  debt.  The 
proposed  revision  brings  within  the 
scope  of  the  provision  those  situations 
involving  multiple  billing  entities  when 
a  vendor  (or  ifS  agent)  attempts  to 
collect  after  a  LEC  has  forgiven  a  charge 
without  providing  any  explanation. 

The  proposed  revisions  will  prevent 
consiuners  from  being  subjected  to 
secondary  collection  efforts  without 
ever  receiving  any  explanation  or  proof 
that  the  charges  are  valid.  Althou{^  the 
proposal  goes  marginally  further  Uian 
the  analogous  requirements  set  out  in 
TILA  and  FCBA,  the  Commission 
believes  the  revisions  are  appropriate.  In 
several  recent  cases,  the  Commission 
has  addressed  the  issue  of  vendors  or 
billing  entities  attempting  to  collect 
charges  from  a  consumer  without 
providing  any  evidence  that  those 
charges  were  valid,  other  than  the  fact 
that  the  charges  purportedly  were 
accessed  or  received  on  the  consumer's 
telephone  line.'^' 


>'*ThU  tituation  (bould  ba  compared  to  Iha 
protadioiu  provided  undar  tha  Fair  Oobt  Collection 
PiacUcaa  Act  ("FDCPA").  15  U.S.C  1692  et  teq..  to 
a  oonaumar  who  dispute*  a  debt.  Undar  the  FDCPA, 
ooca  the  cooaumar  nolifiei  the  debt  collector  that 
tba  dabi  ia  diaputad.  tba  debt  collector  muat  caaae 
att«mpliiig  to  collact  tha  da^  until  the  debt 
collactor  oblaina  verification  of  the  debt  and  Moda 
a  copy  of  tba  varlficatioa  to  the  conaumar.  IS  U.S.C 

*"  In  thaaa  caia*.  tha  Conuniaaion  made  dear 
that  it  ia  dacaplive  and  unbir  to  misrepraaant  that 
a  oonaumar  la  obligated  to  pay  for  aarvicaa,  whan 
that  oonaumar  did  not  access  or  purchaaa  thoaa 
aarvicaa  or  «vas  not  a  party  to  any  purported 
agraament  to  purchaaa  such  lervices.  Hold  Billing 
SwicM.  Intantational  Tekmedia  AMtockOm;  and 
Inteiactiw  Audiotaxt  Swicet. 


Proposed  section  308.20(f)  prohibits 
collection  activity  by  a  billing  entity 
once  the  charge  has  been  disputed  with 
any  billing  entity,  regardless  of  whether 
the  two  entities  are  the  same.  This 
means  that,  where  there  are  multiple 
billing  entities,  an  entity  should  not 
attempt  to  collect  a  charge  before 
verifying  with  the  other  entities  that,  if 
a  billing  error  notice  has  been  sent  by 
the  consiimer.  a  reasonable  investigation 
of  the  charge  has  been  conducted.''"  VL 
such  verification  is  not  possible,  a 
billing  entity  should  not  engage  in 
secondary  collectian  activities  unless  it 
first  conducts  the  reasonable 
investigation  of  the  validity  of  the 
charge,  and  provides  the  written 
explanation  to  the  consumer  in 
accordance  with  the  308.20(c)(2)  of  the 
proposed  Rule. 

Scope  of  "reasonable  investigation." 
The  Commission  proposes  modifying 
original  Section  308.7(d)(2)  to  remedy  a 
somewhat  awkward  requirement  of  the 
original  Rule.  Under  this  section,  a 
billing  entity  that  received  a  billing 
error  notice  may  either  (i)  correct  the 
error  and  credit  the  ciistomer's  account, 
or  (ii)  conduct  a  reasonable 
investigation  of  the  legitimacy  of  the 
charge,  and  transmit  an  exphuoation  to 
the  customer  setting  forth  the  reasons 
why  the  billing  entity  has  determined 
that  no  billing  error  has  cx:curred  "or 
that  a  different  billing  error  occurred 
from  that  asserted"  by  the  customer. 
Under  a  literal  reading,  this  creates  the 
bizarre  result  that  a  billing  entity 
conducting  a  reasonable  investigation 
would  be  required  to  articulate  to  a 
customer  that  a  billing  error  did  occur, 
but  the  billing  entity  would  not  be 
required  to  correct  die  error  and  credit 
the  customer's  accoimt.  This  provision 
could  be  read  to  require  the  customer  to 
once  again  transmit  a  billing  error  notice 
specifically  listing  the  error  cited  by  the 
billing  entity,  and  then  wait  for  the 
billing  entity  to  correct  the  error  and 
credit  the  accoimt.  In  revising  this 
Section,  the  Commission  intends  to 
make  it  clear  that  these  additional  steps 
are  not  required. 

Under  tne  proposed  Rule,  a  billing 
entity  is  not  obligated  to  tell  the 
customer  exactly  what  billing  error  did 
or  did  not  occur.  Instead,  under 
proposed  Section  308.20(c)(2).  in 
response  to  a  billing  error  notice,  a 
billing  entity  may  either  (i)  correct  any 
billing  error  and  credit  the  customer's 


account,  or  (ii)  conduct  a  reasonable 
investigation  into  the  legitimacy  of  the 
charge,  and  transmit  a  written 
explanation  (including  documentary 
evidence)  that  the  charge  is  indeed  valid 
(j.e..  that  "no  billing  error"  occurred). 
"The  effect  of  this  change  wiU  be  to 
clarify  a  billing  entity's  obligations 
under  the  Rule. 

Finally,  the  proposed  Rule  specifies 
that  a  reasonable  investigation  and 
written  eimlanation  address  every 
relevant  billing  error,  and  "address  with 
particularity"  the  facts  asserted  by  the 
customer  in  the  billing  error  notice. 
These  revisions  are  designed  to  clarify 
that  billing  entities  must  do  more  than 
merely  send  the  customer  a  non- 
responsive  form  letter  to  reply  to  a 
bilung  error  notice.  A  response  to  a 
billing  error  notice  must  provide 
evidence  to  the  customer  that  the  charge 
is  valid  {i.e..  that  "no  billing  error" 
occurred),  llie  statement  cannot  be  sent 
to  a  customer  automatically  or  by  rote — 
it  must  be  preceded  by  a  bima  fide 
investigation  to  gather  the  information 
showing  the  validity  of  the  charge. 
Under  the  proposed  Rule,  this 
investigation,  where  necessary,  should 
include  contacting  the  customer  for 
further  details  in  addition  to  contacting 
the  vendor,  service  bureau,  or  providing 
carrier. 

Limitation  on  the  rebuttable 
presumption  created  by  documentary 
records.  The  proposed  Rule  also  amends 
the  footnote  previously  found  in  Section 
308.7(d)(2)(ii),  now  Section 
308.20(c)(2)(ii)  of  the  proposed  Rule. 
The  original  footnote  established  a 
rebuttable  presumption  that  goods  or 
services  were  actually  delivered  if  the 
billing  entity  pnxiuced  documents 
showing  the  date  on,  and  place  to. 
which  the  goods  or  services  were 
transmitted  or  deUvered  (e.g.,  an  AMI 
record).  The  Commission  is  aware  that, 
in  many  instances,  vendors  are  not 
allowing  consumers  the  opportunity  to 
rebut  this  presumption.  If  a  consumer 
provides  suffident  evidence  to  rebut  the 
presumption  that  the  provider's  AMI 
records  are  valid,  however,  then  the 
presxunption  must  fall.  The  proposed 
Rule  modifies  the  footnote  to  make  this 
clear. 

Additionally,  the  footnote  Usts  a 
specific  method  by  which  consumers 
may  rebut  the  presumption  of  AMI 
validity:  a  declaration  signed  under 
pmialty  of  perjury.2'*  For  example,  if  a 
consumer  disputes  a  charge  for  a 


"•The  propoaad  Rule  ahould  anauia  that  auch 
verification  ia  poaaibia.  Propoaad  Section 
3OS.20(cX3Ni)  r«)uiiaa  tha  billing  entity  that 
handled  tha  initial  diapute  to  "notify  tha 
appropriate  providing  cairiar.  vendor,  or  service 
biuMu  aa  appiicabb"  of  a  daciaion  to  (orgiva  • 
diaputad  chuga. 


*'*Thia  pcopoaMl  proviaion  ia  comparable  to  tha 
Btepa  a  card  isauer  may  take  in  tba  credit  card 
contaKt  while  conducting  a  raaaonaUa  investigation 
of  a  charge  diaputad  on  the  beaia  of  unauthorised 
uaa.  12  C7R  Part  226,  Supplamant  1.  aaction  12(b)- 
(3). 
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telephone-billed  purchase  on  the 
groimd  that  a  particular  phone  call  was 
not  made  from  his  or  her  phone,  and  the 
billing  entity  submits  ANI  records 
showing  that  a  call  was  placed  to  the 
disputed  numbw  from  the  consumer's 
telephone  number  on  the  date  and  at  the 
time  indicated,  a  rebuttable 
presumption  is  raised  that  the  charge  is 
validt  However,  the  consumer  can  rebut 
this  presumption  by  submitting  a 
declaration,  signed  under  penalty  of 
perjury,  that  the  documentary 
information  upon  which  the  bill  was 
based  is  not  correct  and  that  the  call 
could  not  have  been  made  frtun  the 
consumer's  phone.  Although  this 
declaration  can  rebut  the  presumption 
of  validity  of  ANI,  it  may  not  be  enough 
to  prevent  collection  activity  in  the  face 
of  more  reliable  evidence — i.e..  evidence 
showing  more  than  merely  "the  date  on, 
and  the  place  to,  which  the  goods  or 
services  were  transmitted  or  delivered." 
If  the  vendor  or  service  bureau  can  show 
additional  reliable  evidence  of  delivery 
of  the  goods  or  services  (such  as  a  true 
and  accurate  tape  recording,  a  signature, 
or  other  evidence  that  the  goods  or 
services  were  actually  delivered),  then, 
depending  on  the  facts  of  a  given 
transaction,  a  billing  entity's 
investigation  might  still  conclude  that 
no  billing  error  occurred. 

The  revised  footnote  further  adds  that 
the  Commission  can  rebut  the 
presumption  with  evidence  indicating 
that,  in  numerous  instances,  the  goods 
or  services  were  not  actually  transmitted 
or  delivered.  It  is  not  necessary  to  show 
that  each  and  every  consumer  did  not 
receive  the  goods  or  services,  but  only 
that  numerous  consumers  did  not 
receive  the  goods  or  services.  For 
example,  the  Commission  may 
introduce  evidence  showing  that,  while 
ANI  records  may  indicate  that  calls 
were  placed  from  the  phones  of 
particular  consumers,  in  fact,  the  calls 
could  not  have  been  placed  from  those 
phones  because  the  phones  had  a  900- 
niunber  block  in  place,  or  there  was 
other  compelling  evidence  that  no  one 
could  have  made  the  call  bom  within 
the  home. 

New  time  limits  within  which  the 
investigation  must  be  conducted; 
modification  of  other  time  limits 
established  in  the  original  Rule.  One  of 
the  major  complaints  &t>m  industry 
members  has  been  the  length  of  time  it 
takes  to  learn  bom  the  LECs  about 
chargebacks  or  refunds  the  LECs  have 
granted.2Bo  TSL\  maintained  that 
businesses  had  been  destroyed  when 


"chargebacks  came  back  that  were  a 
year,  year  and  a  half,  and  two  years 
old."»» 

In  order  to  address  this  problem,  the 
Commission  has  proposed  several 
modifications  to  Section  308.7  of  the 
original  Rule  (now  proposed  Section 
308.20).  First,  in  proposed  Section 
308.20(c)(3).  the  time  period  within 
which  a  billing  entity  must  conduct  an 
investigation  and  either  sustain  or 
forgive  a  charge  has  been  shortened 
from  90  to  60  days.  In  the  event  that  the 
LEC  forgives  the  charge  or  is  otherwise 
unable  to  collect  it,  the  shorter  time 
frame  will  enable  vendors  to  receive 
more  expeditiously  the  information  they 
need  to  initiate  coUection  on  their  own. 

Second,  in  proposed  Section 
308.20(c)(3)(i).  the  Conunission  has 
added  a  new  requirement  that,  within 
30  days  of  determining  not  to  sustain  a 
charge,  a  billing  entity  (usually  a  LEC) 
must  provide  sufficient  information  to 
the  vendor  or  service  bureau  to  allow  it 
to  identify  the  customer  account  at 
issue.  This  provision  addresses 
industry's  complaint  that  when  the 
LECs  forgive  charges,  they  do  not 
provide  the  vendors  and  service  bureaus 
with  the  timely  information  needed  to 
initiate  coUection  on  their  own.^"^  This 
provision  should  be  viewed  in 
conjimction  with  the  new  language 
requiring  that  a  "reasonable 
investigation"  be  conducted  before  a 
vendor  or  its  agent  can  engage  in 
secondary  collection  activities  to  collect 
an  alleged  debt.  The  Commission 
believes  that  consimiers  are  entitled  to 
an  investigation  and  supporting 
evidence  that  a  debt  is  valid.  However, 
the  Commission  also  believes  that 
consumers  must  be  held  accountable  for 
the  valid  debts  they  inciu'  and  that 
industry  is  entitled  to  attempt  to  collect 
such  dd>ts.  Given  this  balance  of 
interests,  it  seems  fair  to  allow  vendors 
and  service  bureaus  the  information 
they  need  to  attempt  their  own 
collections,  and  to  require  that 
information  be  provided  in  a  timely 
manner. 

Finally,  several  commenters  asked 
that  the  Commission  take  steps  to 
remedy  the  current  LEC  practice  of 
writing  off  a  charge  after  a  lengthy 
period  of  attempting  to  collect.'"^  iq 
some  instances,  a  consumer  may  fail  to 
provide  notice  of  a  billing  error  that  the 
LEC  can  investigate:  instead,  the 
consumer,  without  explanation,  simply 
withholds  bom  his  payment  the  amount 


*»See,  e^..  GOROON  at  2;  ISA  at  10-12. 17-lS: 
PMAA  at  1 3:  TPI  at  5. 6:  TSIA  at  10-12;  Tr.  at  20. 
25. 43-14,  68,  224-27. 


»«'Tr.at25. 

2"  inuaOM— FOG  comment  at  6-7, 9: 
POjOUM— FCC  Reply  commenu  at  20. 

»>  GORDON  at  2;  TSIA  at  10-11;  Tr.  at  25, 43- 
44.63-64. 


of  a  particular  charge.  In  the  absence  of 
a  formal  notice  of  a  biIling«rror  fitim 
the  consumer  e]q)laining  the  reason  for 
non-payment,  the  LEC  has  no  way  to 
know  whether  payment  is  withheld 
because  of  a  disputed  charge,  and  thus 
continues  to  attempt  to  collect  the  debt. 
Apparently,  after  a  lengthy  period  of 
time,  the  LEC  may  determine  the  debt 
to  be  uncollectible  and  charge  the  debt 
back  to  the  vendor.  In  these  instances, 
the  vendor  generally  leams  of  the 
disputed  charge  only  after  it  is  too  late 
to  imdertake  its  own  collection  effort. 
To  remedy  this  situation,  the 
Commission  has  proposed  adding  a  new 
subsection  308.20(n)(4)  requiring  that  a 
billing  entity  (usually  the  LEC)  shall 
notify  the  vendor  or  service  bureau  of  an 
unpaid  charge  no  later  than  120  days 
after  the  original  bill  was  sent  to  the 
consumer,  if  a  consumer  has  neither 
paid  such  charges  nor  initiated  a  billing 
error  review  within  the  allotted  60-day 
time  period.  The  billing  entity  must 
provide  the  vendor  or  service  bureau 
with  notice  of  the  failure  to  pay,  the 
amount  of  the  unpaid  charge,  and 
sufficient  information  to  identify  the 
customer's  account. 

Revision  of  the  Notice  of  Billing  Em»' 
Rights  to  simplify  the  language  and  to 
clarify  the  meaning  of  the  60-day  time 
limit  by  which  the  consumer  must  give 
notice.  A  number  of  commenters  adied 
the  Commission  to  revise  the  wording  of 
the  Notice  of  Billing  Error  Rights  set  out 
in  Section  308. 7(n)  of  the  original  Rule 
to  enhance  consumers'  understanding 
that  they  have  the  obligation  to  pay  for 
any  vahd  pay-per-call  charges  and  that 
failing  to  pay  vaHd  charges  may  subject 
them  to  debt  collection  efforts.'*^  Some 
commenters  maintained  that  consumers 
have  abused  their  rights  under  the  Rule 
to  dispute  billing  errors  and  have 
refused  to  pay  vaUd  charges.  2*> 

The  Commission  agrees  that  it  is 
important  for  consumers  to  understand 
both  their  rights  and  their  obligations 
when  they  are  billed  for  pay-per-call 
services  or  telephone-billed  purdiases.    " 
In  order  to  further  consumers' 
understanding  of  their  rights  and 
obligations,  the  proposed  Rule 
simplifies  the  requirements  regarding 
ihe  notice  of  customers'  billing  rights. 
Under  Section  308.20(m)  of  tlw 
proposed  Rule,  such  a  notice  of  billing 
rights  must  be  provided  with  each 
billing  statement  that  contains  charges 
for  a  pay-per-call  service  or  for  a 
telephone-billed  purchase;  the  aimual 


*MCX)RDON  at  2-3:  ISA  at  6-^  PMAA  at  3. 13: 
TSIA  at  12-13:  Tr.  at  27-28. 66.  126-45. 
nsATftT  at  20-21;  Tt.  at  8, 25-26. 128. 
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notice  option  is  no  longer  permitted.*"* 
If  each  billing  statement  that  contains 
charges  for  a  telephone-billed  purchase 
also  contains  a  notice  of  billing  error 
rights,  customers  will  be  assured  of 
timely  notice  of  their  rights  and 
obligations  in  the  event  that  a  billing 
dispute  arises.  The  proposed  Rule 
retains  the  requirements  that  the  notice 
set  forth  the  procedure  the  customer 
must  follow  to  notify  the  billing  entity 
of  a  billing  error,  that  the  notice  must 
disclose  the  customer's  right  to 
withhold  payment  of  any  disputed 
amount,  and  that  any  action  to  collect 
that  amount  will  be  suspended  pending 
the  bilUng  review.  The  proposed  Rule 
would  add  the  disclosure  that,  in  order 
to  be  guaranteed  the  protections  under 
the  dispute  resolution  provisions  of  the 
Rule,  the  consumer  must  give  notice  of 
a  billing  error  dispute  within  60  days. 

Two  commenters  suggested  language 
for  the  notice  that  would  advise  the 
consumer  of  the  consequences  that  may 
occur  if  the  consumer  foils  to  pay  a 
valid  charge,  even  if  the  charge  was 
forgiven  by  the  LEC.'"'  In  the  original 
Rule,  the  Commission  declined  to 
mandate  specific  language  for  the  Notice 
of  Billing  Error  Rights  in  order  to  give 
the  billing  entity  the  flexibility  to 
fashion  its  own  notice  and  to  arrange 
and  disclose  the  material  information  in 
a  more  cost-effective  manner.**"  The 
Commission  believes  this  approach  is 
still  appropriate.  As  the  Commission 
explained  in  the  Statement  of  Basis  and 
Purpose  to  the  original  Rule,  the  Rule 
does  not  preclude  a  billing  entity  from 
including  additional  information  on  the 
notice,  as  long  as  it  does  not  confuse  or 
mislead  the  consiuner  or  obsciire  or 
detract  from  the  required  disclosiues, 
which  must  appear  separately  and 
above  any  other  information.*""  The 
Conunission  still  believes  that  vendors, 
service  bureaus,  and  billing  entities  are 
in  the  best  position  to  negotiate  among 
themselves  to  provide  any  additional 
information  to  consumers  regarding 
their  liability  for  telephone-billed 
purchases.  Several  workshop 
participants  agreed  that  the  Rule  need 
not  be  changed  to  accommodate  specific 
language,  and  that  it  would  be  sufficient 
to  provide  additional  sample  language 
in  the  Commission's  Compliance 
Guide8.»«> 

Direct  liability  under  the  dispute 
resolution  requirement  extended  to 
service  bureaus  in  addition  to  vendors. 


>*•  Th*  CommiMion  i*  not  awara  of  many 
inrtaiwiff  wrbar*  tba  annual  atatainant  format  was 
balnguted. 

"'  ISA  at  7-9;  CORDON  at  2-3. 

*MS8  FR  42364.  42307  (August  9.  1003). 

*M58  FR  42364. 42396  (August  9. 1993). 

»"Tr.  at  141-42. 


providing  carriers,  and  billing  entities. 
Under  the  original  Rule,  billing  entities, 
providing  carriers,  and  vendors  are  all 
directly  Uable  for  compliance  with  the 
requirements  of  Section  308.20.  Where 
appropriate,  the  proposed  Rule  adds 
'service  bureau'  to  the  parties  who  will 
be  held  directly  liable  for  compUance 
with  the  provisions  of  this  section. 
Thus,  under  the  proposed  Rule,  service 
hureaus  are  directly  liable  for 
compUance  with  the  following 
provisions  of  Section  308.20:  308.20(f>— 
Limitation  on  collection  action; 
308.20(g) — ^Prohibition  on  charges  for 
initiating  billing  review;  and 
308.20(h)(1)— I^ohibition  on  adverse 
credit  reports. 

The  proposed  Rule  extends  direct 
liabiUty  to  service  bureaus  in  these 
instances  because  the  service  bureau 
often  is  the  entity  handling  the  dispute 
resolution  process,  as  well  as  the  party 
with  whom  the  billing  entity  has  a 
contract.  Additionally,  as  aggregators  or 
as  entities  developing  "turn-key"  pay- 
per-call  service  operations,  service 
bureaus  are  often  in  the  best  position  to 
make  sure  that  the  services  are  offered 
and  provided  in  a  non-deceptive 
manner  that  compUes  with  the  Rule. 

Clarification  of  the  forfeiture  of  right 
to  collect.  Section  308. 7  (j)  of  the  original 
Rule  provided  that  any  billing  entity, 
vendor,  or  service  bureau  that  failed  to 
comply  with  the  requirements  of  the 
dispute  resolution  section  would  forfeit 
the  right  to  collect  any  amount  the 
customer  has  disputed  in  a  notice  of  a 
billing  error.  Proposed  Section  308.20(i) 
adds  language  to  clarify  that  this 
forfeiture  reUtes  only  to  charges  that  are 
legitimate  charges  that  the  entity  would 
othervirise  be  entitled  to  collect.  If  an 
entity  does  not  comply  with  proposed 
Section  308.20.  it  must  forgive  even 
legitimate  charges.  However,  this 
provision  does  not  limit  liability  to 
provide  refunds  or  credits  for  charges 
that  are  in  error,  nor  does  it  affect 
liability  for  civil  penalties  for  violations 
of  proposed  Section  308.20.  or  for 
violations  of  other  provisions  of  the 
Rule. 

Requirement  for  identifying 
information  to  be  disclosed  at  time  of 
billing.  Section  308.20(b)  of  the 
prop<Med  Rule  clarifies  and  expands  the 
requirements  in  current  section  308.7(c) 
to  disclose  certain  identifying 
information  to  the  customer  on  the 
billing  statement  or  in  other  material 
accompanying  the  billing  statement.  In 
addition  to  disclosing  the  method  by 
which  the  customer  can  provide  a 
billing  error  notice  (required  by  the 
current  Rule),  under  the  reviseid 
provision,  the  billing  statement  must 
also  disclose  the  name  of  the  billing 


entity  designated  to  receive  and  respond 
to  billing  error  notices  and  how  to 
contact  that  entity.  For  example,  if  the 
customer  must  submit  written  notice  of 
a  billing  error,  the  disclosure  must 
include  the  mailing  address  to  which 
the  notice  should  be  sent;  if  the 
customer  may  submit  notice  orally,  the 
disclosure  must  contain  a  local  or  toll- 
free  number  that  is  readily  available  for 
customers  to  call  in  the  event  of  a 
billing  error.  The  billing  entity  and 
vendor  may  agree  to  a  single  telephone 
number  to  satisfy  both  the  requirements 
of  this  section  as  well  as  the 
requirements  of  proposed  Section 
30a.l8(d). 

This  section  is  intended  to  ensure  that 
consumers  are  able  to  reach  a 
responsible  party  when  they  submit  a 
bilung  error  notice,  and  has  been 
included  to  address  the  problems 
consumers  reportedly  encounter  when 
they  attempt  to  assert  a  billing  error. 
Consumer  groups  at  the  workshop 
described  the  frustration  consumers 
often  feel  when  they  attempt  to  inquire 
about  charges  on  their  telephone  bills. 
Instead  of  reaching  a  helpfril  customer 
service  representative,  they  often  find 
themselves  navigating  a  maze  to  find  the 
entity  to  whom  the  billing  error  should 
be  reported.  Consvuners  reportedly  get 
passed  from  one  entity  to  another,  are 
placed  on  hold  for  long  periods  of  time, 
or  the  telephone  nimibers  they  are  told 
to  call  are  disconnected,  perpetually 
busy,  or  are  not  answered  at  all.*"^ 
Under  the  proposed  Rule,  these  types  of 
practices  will  constitute  a  violation  of 
Section  308.20(b). 

Clarification  that  all  billing  entities 
must  comply  with  the  Rule's 
requirements.  Where  a  telephone-billed 
purchase  involves  more  than  one  billing 
entity,  section  308.20(n)(l)  of  the 
proposed  Rule  requires  them  to  agree 
which  one  of  them  will  be  responsible 
for  receiving  and  responding  to  billing 
errors.  Furthermore,  proposed  Section 
308.20(b)  requires  that  this  designation 
be  clearly  and  conspicuously  disclosed 
on  the  billing  statement.  This  will 
ensure  that  unscrupulous  billing  entities 
will  not  pass  responsibility  from  one  to 
another,  leaving  a  consumer  without  an 
effective  means  of  exercising  his  or  her 
dispute  resolution  rights.  Furthermore, 
the  proposed  Rule  modifies  the 
language  of  Section  308.7(o)(2)  of  the 
original  Rule,  which  allowed  multiple 
billing  entities  to  agree  among 
themselves  which  billing  entity  was 
responsible  for  compliance  with  the 
Rule.  The  Commission  believes  that  all 
billing  entities  are  under  an  obligation 
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to  comply  with  the  proposed  Rule's 
requirements,  regardless  of  which  entity 
is  designated  to  give  disclosures  and 
respond  to  billiiig  error  notices.  Thus, 
eadi  billing  entity  that  attempts  to 
sustain  a  charge  for  a  telephone-billed 
purchase  must  comply  with  the 
requirement  that  it  conduct  a  reasonable 
investigation  and  provide  proof  of  the 
debt  before  collection  attempts  are 
made. 

Deceptive  statements  to  billing 
entities  by  vendors,  service  bureaus,  and 
providing  carriers.  Section  308.20(p)  of 
the  propmed  Rule  specifies  that  it  is  a 
deceptive  act  or  practice  for  any  vendor, 
service  bureau,  or  providing  carrier  to 
provide  false  or  misleading  information 
to  a  billing  entity  conducting  an 
investigation  of  a  disputed  telephone- 
billed  purchase  charge.  One  of  the 
cornerstones  of  the  Rule  is  that  once  a 
consumer  disputes  the  vahdity  of  a 
charge,  a  billing  entity  cannot  attempt  to 
collect  the  disputed  charge  imtil  an 
investigation  of  the  validify  of  the 
charge  has  been  conducted  and  the 
consumer  has  been  provided 
documentary  evidence  of  the  charge, 
and  an  explanation  of  why  the 
investigating  billing  entify  has 
determined  that  no  bilUng  error  has 
occurred.  The  proposed  Rule  provides 
that,  in  conducting  the  investigation,  the 
billing  entity  should  contact  (where 
appropriate)  the  vendor,  service  bureau, 
or  providing  carrier.  False  or  misleading 
statements  to  the  investigating  billing 
entify  by  the  vendor,  service  bureau,  or 
providing  carrier  would  undermine  the 
investigation  of  a  disputed  charge,  and 
would  be  likely  to  mislead  reasonable 
consumers  into  paying  money  that  is 
not  actually  owed.  The  proposed  Rule 
will  prohibit  such  false  or  misleading 
statements. 

Subpart  D — General  Provisions 

Section  308.22    Actions  by  States 

TDDRA  grants  the  States  authority  to 
enforce  the  rules  that  the  Commission 
promulgates  pursuant  to  IS  U.S.C.  5711. 
The  original  Rule  did  not  contain  a 
provision  that  detailed  the  procedures 
the  States  should  follow  in  bringing 
actions  under  the  Rule.  The 
Commission's  enforcement  experience 
with  its  Telemarketing  Sales  Rule.  16 
CFR  Part  310,  indicates  that  such 
procedures  are  helpful  in  promoting 
consistency  and  in  coordinating  law 
enforcement  activity  in  order  to 
maximize  the  impact  of  such  actions. 
Therefore,  the  proposed  Rule  adds 
Section  308.22.  which  outlines  the 
procedures  that  State  law  enforcement 
officials  should  use  in  bringing  actions 
under  the  Rule.  The  language  in  Section 


308.22  tracks  the  language  and 
procedures  set  out  in  Section  310.7  of 
the  Telemarketing  Sales  Rule. 

Section  308.22  also  closely  tracks  the 
statutory  language  of  TDDRA  which 
provided  for  such  State  action.*"*  Since 
Section  5712  of  TDDRA  gives  States  the 
authorify  to  enforce  only  the  rules 
promulgated  imder  15  U.S.C  5711  (i.e.. 
Title  0  of  TDDRA).  the  proposed  Rule 
delineates  those  provisions  that  are  not 
enforceable  by  the  States  because  they 
have  been  proposed  imder  the 
rulemaking  authority  granted  in  other 
sections  of  TDDRA.  Thus,  it  specifies 
that  States  can  bring  actions  only  where 
a  violation  of  the  Rule  relates  to  the 
provision  of  pay-per-call  services,  since 
this  is  the  subject  matter  of  the 
Commission's  rulemaking  authority 
under  TiUe  II  of  TDDRA.*"^  In  addition, 
proposed  Section  308.22(a)  specifies 
that  States  may  not  enforce  Section 
308.20.  because  that  section  is 
promulgated  under  the  rulemaking 
authorify  granted  under  Titie  III  of 
"TODRA.*** 

Rulemaking  Review  Requirement 

The  original  Rule  required  that  a  rule 
review  proceeding  be  commenced 
within  four  years  of  the  effective  date  of 
the  Rule.  The  proposed  Rule  does  not 
have  an  equivalent  provision.  The 
Commission  has  a  poUcy  of  reviewing 
all  of  its  rules  and  guides  on  a  periodic 
basis  to  ensure  that  they  continue  to 
meet  the  goals  and  provide  the 
protections  that  were  intended  when 
they  were  promulgated.  This  periodic 
review  also  examines  the  economic 
costs  and  benefits  of  the  particular  rule 
or  guide  under  review.  The  Commission 
believes  that  this  periodic  review 
should  be  sufficient  for  any  final  Rule, 
and  that  it  is  not  necessary  to  include 
a  specific  deadline  within  the  text  of  the 
Rule. 

Section  D.  Invitation  To  Comment 

All  persons  are  hereby  given  notice  of 
the  opportunify  to  submit  written  data, 
views,  facts,  and  arguments  concerning 
the  proposed  changes  to  the 
Commission's  900-Number  Rule.  The 
Commission  invites  written  comments 
to  assist  it  in  ascertaining  the  facts 
necessary  to  reach  a  determination  as  to 
whether  to  adopt  as  final  the  proposed 
changes  to  the  Rule.  Written  comments 
must  be  submitted  to  the  Office  of  the 
Secretary.  Room  159.  Federal  Trade 
Commission,  Sixth  Street  and 
Pennsylvania  Avenue.  N.W.. 
Washingtcm,  DC  20580,  on  or  before 


January  8. 1999.  Comments  submitted 
will  be  available  for  public  inspection  in 
accordance  vtrith  the  Freedom  of 
Information  Act  (5  U.S.C  552)  and 
Commission  Rules  of  Practice,  on 
normal  business  days  between  the  hours 
of  9:00  a.m.  and  S  p.m.  at  the  Public 
Reference  Section.  Room  130.  Federal 
Trade  Commission.  Sixth  Street  and 
Pennsylvania  Avenue.  N.W., 
Washington.  DC  20580.  Comments 
submitted  in  electronic  form  will  be 
made  available  on  the  Commission's 
web  site  at  www.ftc.gov. 


»« 15  U.S.C  5712. 
»"15U.S.C5711. 
'•*  15  U.S.C  5721—6724. 


Section  E.  Public  Workshop 

The  FTC  staff  will  ccmduct  a  public 
woricshop  to  discuss  the  written 
comments  received  in  response  to  the 
Federal  Register  notice.  The  purpose  of 
the  workshop  is  to  afford  Commission 
staff  and  interested  parties  a  further 
opportunity  to  discuss  issues  raised  by 
the  proposal  and  in  the  comments,  and. 
in  particular,  to  examine  publicly  any 
areas  of  significant  controversy  or 
divergent  opinions  that  are  raised  in  the 
written  comments.  The  workshop  is  not 
intended  to  achieve  a  consensus  among 
participants  or  between  participants  and 
Commission  staff  with  respect  to  any 
issue  raised  in  the  comments. 
Commission  staff  will  consider  the 
views  and  suggestions  made  during  the 
woricshop.  in  conjunction  with  the 
writtmi  comments,  in  formulating  its 
final  recommendaticHi  to  the 
Commission  regarding  amendment  of 
the  900^uinber  Rule. 

Commission  staff  will  select  a  limited 
number  of  parties  from  among  those 
who  sulunit  written  comments,  to 
represent  the  significant  interests 
affected  by  the  issues  raised  in  the 
notice.  These  parties  will  participate  in 
an  open  discussion  of  the  issues, 
including  asking  and  answering 
questions  based  on  their  respective 
comments.  In  addition,  the  woricshop 
will  be  open  to  the  general  public.  The 
discussion  will  be  transcribed  and  the 
transcription  placed  on  the  public 
record. 

To  the  extent  possible.  Commission 
staff  will  select  parties  to  represent  the 
following  interests:  advertisers,  billing 
entities,  vendors,  service  bureaus,  local 
exchange  carriers,  long-distance 
carriers,  consumer  groups,  federal  and 
State  law  enforcement  and  regulatory 
authorities;  and  any  other  interests  that 
Commission  staff  may  identify  and 
deem  appropriate  for  representation. 

Parties  who  represent  the  above- 
referenced  interests  will  be  selected  on 
the  basis  of  the  following  criteria: 

1.  The  parfy  submits  a  written 
comment  during  the  comment  period. 
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2.  During  the  comment  period  the 
party  notifies  Ck)nunission  staff  of  its 
interest  in  participating  in  the 
workshop. 

3.  The  party's  participation  would 
promote  a  balance  of  interests  Ixiing 
represented  at  the  workshop. 

4.  The  party's  participation  would 
promote  the  consideration  and 
discussion  of  a  variety  of  issues  raised 
in  this  notice. 

5.  The  party  has  expertise  in  activities 
affected  by  the  issues  raised  in  this 
notice. 

6.  The  number  of  parties  selected  will 
not  be  so  large  as  to  inhibit  effective 
discussion  among  them. 

The  workshop  will  be  held  at  the 
Federal  Trade  Commission.  6th  Street 
and  Pennsylvania  Avenue,  NW., 
Washington.  DC  20580.  on  February  25 
and  26. 1999.  Prior  to  the  workshop, 
parties  selected  will  he  provided  with 
copies  of  the  comments  from  all  other 
participants  selected  to  participate  in 
the  workshop. 

Section  F.  Commiinications  by  Outside 
Parties  to  ComnuMionera  or  'Tlieir 
Advisor* 

Pursuant  to  Commission  Rule 
1.26(b)(5),  communications  with  respect 
to  the  merits  of  this  proceeding  from 
any  outside  party  to  any  Commissioner 
or  Commissioner  advisor  during  the 
course  of  this  rulemaking  shall  be 
subject  to  the  following  treatment. 
Written  communications,  including 
written  communications  from  meml>ers 
of  Congress,  shall  be  forwarded 
promptly  to  the  Secretary  for  placement 
on  the  pubUc  record.  Oral 
communications,  not  including  oral 
communications  from  members  of 
Congress,  are  pennitted  only  when  such 
oral  communications  are  transcribed 
verbatim  or  summarized  at  the 
discretion  of  the  Commissioner  or 
Commissioner  advisor  to  whom  such 
oral  communications  are  made  and  are 
promptly  placed  on  the  public  record, 
together  with  any  written 
communications  and  sununaries  of  any 
oral  communications  relating  to  such 
oral  communications.  Oral 
communications  from  members  of 
Congress  shall  be  transcribed  or 
siunmarized  at  the  discretion  of  the 
Commissioner  or  Commissioner  advisor 
to  whom  such  oral  communications  are 
made  and  promptly  placed  on  the 
public  record,  together  with  any  written 
communications  or  siunmaries  of  any 
oral  communications  relating  to  such 
oral  communications. 

Section  G.  Paperwork  Reduction  Act 

Pursuant  to  the  Paperwork  Reduction 
Act  (PRA).  as  amended,  44  U.S.C  3510- 


3520.  the  FTC  has  current  approval  from 
the  Office  of  Management  and  Budget 
(OMB)  for  3,241,200  total  burden  hours 
associated  with  certain  reporting  and 
disclosure  requirements  under  the  900- 
Niunber  Rule  (control  number  3084- 
0102,  which  expires  on  December  31. 
1999).  The  Conmiission  is  seeking  to 
extend  this  approval  for  the  existing 
Rule  requirements  and  to  obtain  such 
approval  for  certain  additional  or 
amended  disclosiure  requirements  being 
proposed  by  the  Commission. 

lAe  FTC  nas  previously  estimated 
that  approximately  25  common  carriers 
routinely  maintain  certain  business 
records  and  make  them  available  to  the 
Commission  under  the  Rule,  at  an 
average  annual  burden  of  5  hours  per 
submission,  for  a  total  reporting  biutlen 
of  125  hours.  Based  on  a  12  percent 
estimated  growth  of  the  industry  since 
1995  (when  the  last  burden  was 
calculated),  the  Commission  estimates 
that  the  current  burden  would  be  140 
hours.  The  Commission  is  not  proposing 
to  change  this  reporting  requirement  in 
a  manner  that  would  increase  the 
compliance  burden. 

The  Rule  further  requires  that 
advertisements  for  pay-per-call  services 
contain  certain  disclosures  mandated  by 
TDDRA  as  to  the  cost  of  the  telephone 
call.  The  Commission  has  previously 
estimated  that  these  requirements  apply 
to  approximately  20,000  vendors,  who 
must  make  additional  disclosiires  if  the 
advertisement  is  directed  to  individuals 
under  18  (50  percent  of  the  ads)  or 
relates  to  pay-per-call  services  for 
sweepstakes  or  information  on  federal 
programs  (30  percent  of  the  ads).  The 
Commission  has  estimated  that  each 
disclosure  mandated  by  the  Rule, 
whether  cost  or  otherwise,  requires 
approximately  one  hour  of  compliance 
time.  Based  on  three  advertisements  per 
vendor,  or  a  total  of  60.000  ads,  80 
percent  of  which  would  require  a 
disclosure  in  addition  to  the  cost 
disclosure,  the  Commission  has 
estimated  that  approximately  110,000 
burden  hours  are  needed  for  vendors  to 
comply  with  these  requirements.  Based 
on  the  estimated  growth  of  the  industry, 
the  Commission  now  calculates  the 
current  burden  to  be  123,000  hours.  The 
Commission  is  proposing  to  amend  the 
advertising  disclosure  section  of  the 
Rule  (proposed  Section 
308.4(a)(l)(iii)(B))  to  require  that 
advertisements  for  pay-per-call  services 
billed  on  a  variable  time  rate  basis 
disclose  the  cost  of  each  portion  of  the 
call.  Assimiing  that  20  percent  of  the 
67,200  (adjusted  from  60,000  for  12 
percent  growth)  pay-per-call  services 
will  be  required  to  make  the  new 
disclosure,  the  Commission  estimates 


that  the  additional  burden  associated 
with  the  proposed  change  will  be  12,240 
hours,  assiuning  one  hour  for  each* 
disclosure.  The  Commission  is  also 
proposing  that  a  new  disclosure  (i.e.,  a 
signal  indicating  the  end  of  bee  time 
typically  used  to  market  pay-per-call 
services)  be  included  in  proposed  Rule 
Section  308.7(b).  BjBsed  on  an 
assumption  that  25  percent  of  the 
67.200  pay-per-call  services  will  be 
required  to  include  the  new  signal,  the 
additional  burden  associated  with  this 
proposed  change  is  calculated  to  be 
16.800  hours,  again  assuming  one  new 
burden  hour  for  each  disclosure. 

In  addition,  the  Commission  has 
previously  estimated  that  approximately 
60.000  pay-per-call  services  are  required 
to  make  disclosiues  in  the  preamble  to 
the  pay-per-call  service,  at  an  average 
burden  of  10  hours  for  each  preamble, 
resulting  in  a  total  burden  estimate  of 
600,000  hours.  Based  on  the  estimated  ** 
growth  of  the  industry,  the  Commission 
now  calciilates  the  current  burden  to  be 
672.000  hours.  The  Commission's 
proposal  to  amend  the  preamble 
requirements  of  the  Rule  (proposed 
Section  308.9(a)(2)(iii)(B))  would  further 
require  the  preamble  to  disclose  the  cost 
of  each  portion  of  a  telephone  call  to  a 
pay-per-call  service  billed  on  a  variable 
time  rate  basis.  Assiuning  that  30 
percent  of  the  67.200  pay-per-call 
services  would  be  required  to  make  the 
new  disclosure  in  the  preamble,  the 
Commission  estimates  that  the  new 
burden  associated  with  the  proposed 
change  would  be  20.160  hours,  if  each 
new  disclosure  requires  one  additional 
hour  of  compliance. 

The  Commission's  Rule  also  requires 
that  vendors  ensure  that  certain 
disclosures  appear  on  each  billing 
statement  that  contains  a  charge  for  a 
call  to  a  pay-per-call  service.  Because 
these  disclosures  appear  on  telephone 
bills  already  generated  by  the  local 
telephone  companies,  and  because  the 
carriers  are  already  subject  to  nearly 
identical  requirements  pursuant  to  the 
FCC's  rules,  the  Commission  estimated 
that  the  buiden  to  comply  would  be 
minimal.  At  most,  the  only  burden  on 
the  vendor  may  be  to  conduct  spot 
checks  of  telephone  bills  to  ensure  that 
the  charges  are  displayed  in  the  manner 
required  by  the  Rule.  Staff  estimated 
that  only  10  percent  of  the  20,000 
vendors  would  monitor  billing 
statements  in  this  manner  and  that  it 
would  take  12  hours  each  year  to 
conduct  such  chedcs.  for  a  total  of 
24.000  burden  hours.  Based  on  the 
estimated  growth  of  the  industry,  the 
Commission  calculates  the  current 
burden  to  be  26.880  hours.  The 
Commission  is  not  proposing  to  amend 
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this  disclosiue  requirement  section  in  a 
way  that  will  increase  the  burden  of 
compliance. 

The  Commission's  Rule  imposes 
certain  disclosure  requirements  relating 
to  billing  and  dispute  resolution.  In 
particular,  the  Ride  requires  billing 
entities  to  notify  pay-per-call  service 
customers  in  writing  of  their  rights  and 
obligations  with  respect  to  pay-per-call 
service  charges.  The  FTC  has  previously 
estimated  that  it  woidd  take  7,000  hours 
for  billing  mtities  to  provide  such 
notice  to  customers,  based  on 
approximately  1.400  billing  entities 
spending  5  hours  to  review,  revise,  and 
provide  the  disclosures  annually.  Baaed 
on  the  estimated  growth  of  the  industry, 
the  Commission  estimates  the  current 
burden  to  be  7.840  hours.  Proposed  Rule 
Secticm  308.18(m)(l),  if  adopted,  would 
make  this  requirement  mandatory  with 
each  billing  notice,  rather  than 
annuallv.  "ntere  should  be  no  additional 
burden  hours  associated  with  this 
proposed  change  because  most,  if  not 
all,  entities  already  disclose  customer 
ri^ts  and  obligations  in  each  billing 
statement  that  contains  such  charges. 
The  Commission  is  also  proposing  to 
amend  paragraphs  (i)  and  (j)  of  proposed 
Section  308.2  of  the  Rule  to  require 
certain  disclosures  to  customers 
regarding  the  personal  identification 
numbers  requested  by  and  issued  to 
such  customers,  and  the  material  terms 
and  conditions  governing  the  use  of 
such  numbers.  Assuming  that  50.000 
difiierent  audiotext  services  are  provided 
via  toll-free  numbers  and  will  be 
required  to  comply  with  these  proposed 
new  disclosure  requirements,  the 
Commission  estimates  that  the 
additional  burden  will  be  50.000  hours, 
based  on  1  hour  per  service. 

The  Commission  has  separately 
estimated  that  the  compliance  biuden 
associated  with  the  existing  dispute 
resolution  requirements  of  the  Rule  is, 
on  average,  about  one  hour  per  each 
billing  error,  and  that  approximately  5 
percent  of  the  estimated  50,000,000 
calls  made  to  pay-pw-call  services  each 
year  would  involve  such  a  billing  er^r, 
for  a  total  burden  of  2.500.000  hours. 
Based  on  the  estimated  growth  of  the 
industry,  the  Commissi <m  calculates  the 
current  burden  to  be  2.800,000  hours. 
The  Commission  proposes  to  expand 
the  disclosure  requirements  that  apply 
to  billing  entities  in  the  resolution  of 
billing  disputes,  as  set  forth  in  the 
proposed  amendments  to  proposed 
Sections  308.18(nM2)  (notice  to 
customer  when  attempting  to  collect 
diarge  that  was  forgiven  by  ano^er 
billing  entity),  and  308.18(n)(4)  (notice 
to  vendor  or  sovioe  bureau  of  certain 
'customer  information  by  the  billing 


entity  designated  to  receive  and  respond 
to  aUeged  billing  errors).  Assuming 
again  that  5  percent  of  the  56,000,000 
calls  (adjusted  for  12  percent  growth) 
require  billing  entities  to  respond  to 
billing  errors,  the  Commission  estimates 
that  the  new  burden  associated  with 
these  two  new  disclosure  requirements 
will  be  1,400,000  hours,  based  on  an 
additional  V2  hour  of  compliance  time 
required  for  both  disclosures. 

Based  on  the  above  figures,  the  total 
PRA  burden  under  the  existing 
requirements  of  the  Rule  was  estimated 
to  be  approximately  3,241.125  hours, 
comprising  125  hours  for  reporting 
requirements,  with  the  remainder 
attributable  to  requirements  for 
disclosures  in  advertising  (110.000). 
preamble  (600.000).  billing  statement 
disclosiues  (24,000).  and  billing  dispute 
resolution  (2.500.000  and  7.000).  Based 
on  estimated  growth  of  the  industry,  the 
Commission  calculates  the  current 
burden  to  be  3.630.060  hours.  The 
Commission  calculates  that  the  new 
burden  associated  with  aU  of  the 

Eroposed  changes  described  above  will 
B  1,499.200  additional  burden  hours 
for  industry  to  comply  with  the 
proposed  Rule.  Of  course,  the 
Commission  seeks  comment  to 
determine  whether  its  calculation  of 
burden  hours  is  accurate. 

Section  H.  Eegnlatory  FkxibiUty  Act 

The  provision  of  the  Regulatory 
Flexibility  Act  requiring  an  initial 
regulatory  flexibiUty  analysis  (5  U.S.C 
603)  does  not  apply  because  it  is 
believed  that  these  Rule  amendments,  if 
adopted,  will  not  have  a  significant 
economic  impact  on  a  sub^antial 
number  of  small  entities  (5  U.S.C  605). 
This  notice  also  serves  as  certification  to 
the  SmaU  Business  Administration  of 
that  determination. 

It  appears  that  some  vendors  may  be 
small  entities,  but  the  Commission,  on 
the  basis  of  information  currentiy 
available  to  its  staff,  does  not  beUeve  the 
number  of  such  entities  is  dearly 
substantial  when  ocnnpared  to  the 
number  and  size  of  other  businesses 
covered  by  the  Rule  (e.g.,  service 
bureaus,  crnnmnn  cairiers.  and  billing 
entities).  Furthennore.  to  the  extent  that 
the  Rule's  requirements  are  e]q>ressly 
mandated  by  TTXmA,  the  Commissian 
has  no  discretion  to  adopt  alternative 
provisions  that  vrould  rmluce  any 
significant  impact  that  sudi 
requirements  might  have  on  small 
entities,  as  the  Commission  noted  when 
the  Rule  was  originally  promulgated. 

Nonetheless,  to  ensure  that  no 
significant  economic  impact  on  a 
substantial  number  of  small  entities  is 
overlooked,  the  Commission  hereby 


requests  public  comment  on  the  effect  of 
the  proposed  Rule  amendments  on 
costs,  profitability,  competitiveness,  and 
employment  on  small  entities.  After 
considering  such  comments,  if  any,  the 
Commission  will  determine  whether 
preparation  of  a  final  regulatory 
flexibihty  analysis  (pursuant  to  5  U.S.C 
604)  is  required. 

Section  L  QnestioBS  for  Conunent  oa 
the  Propoeed  Rule 

The  Commission  seeks  comment  on 
various  aspects  of  the  proposed  Rule. 
Without  limiting  the  scope  of  issues  on 
¥ihich  it  seeks  conunent,  the 
Commission  is  particularly  interested  in 
receiving  comments  on  the  questions 
that  follow.  In  responding  to  these 
questions,  include  detailed,  factual 
suppcHting  infiHmation  Ki^ienever 
possible. 

General  Questions 

Please  provide  comment,  including 
relevant  data,  statistics,  consumer 
complaint  information,  or  any  other 
evidence,  cm  each  difilnent  pn^ioaed 
change  to  the  Rule.  Regarding  eadi 
propoeed  modification  commented  on, 
please  include  answers  to  the  following 
questions: 

(a)  What  is  the  eSsct  (including  any 
benefits  and  costs),  if  any.  on 
ocMisumen? 

(b)  What  is  the  impact  (including  any 
benefits  and  costs),  if  any,  on  individual 
firms  that  must  comply  ¥rith  the  Rule? 

(c)  What  is  the  impact  (including  any 
benefits  and  costs),  if  any.  on  industry? 

(d)  What  changes,  if  any,  should  be 
made  to  the  propoeed  Rule  to  minimii^ 
anv  cost  to  industnr  or  consumers? 

(e)  How  would  tnoee  changes  afisct 
the  benefits  that  might  be  provided  by 
the  proposed  Rule  to  consumers  or 
industry? 

(f)  How  would  the  proposed  Rule 
affect  smaU  business  entities  with 
respect  to  costs,  {vofitability. 
competitiveness,  and  employment? 

Questions  on  Proposed  Specific 
Changes 

In  response  to  eadi  of  the  following 
questions,  please  provide:  (1)  detailed 
comment,  including  data,  statistics, 
consumer  complaint  infonnation  and 
other  evidence,  regarding  the  problem 
refoned  to  in  the  question;  (2)  conmient 
as  to  wdwther  the  propoeed  dianges  do 
or  do  not  provide  an  adequate  solution 
to  the  problems  they  were  intended  to 
address:  and  (3)  suggestions  for 
additional  diangwstaet  mi^t  better 
maximinH  consumer  protections  or 
minimiaBB  the  burden  on  industry. 

1.  Unauthofiaad  charges.  Viewed 
together,  do  the  new  bilUng  error  and 
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express  authorization  sections 
(proposed  308.2(b)  and  308.17)  of  the 
proposed  Rule  adequately  address  the 
problem  of  consumers  being  charged  for 
unauthorized  telephone-billed 

Eurchases?  Is  the  "knew  or  should  have 
aown"  standard  for  vendors,  service 
biueaus.  and  billing  entities  sufficient  to 
address  the  deceptive  practices  that  the 
Rule  intends  to  prevent? 

2.  PIN  number.  Does  the  requirement 
that  a  PIN,  as  defined  in  proposed 
308.2(i),  be  used  in  connection  with  a 
presubscription  agreement  adequately 
address  the  problem  of  controlling 
access  to  audiotext  services  provided 
through  toll-free  numbers? 

3.  Presubscription  agreement.  Do  the 
proposed  changes  to  the  definition  of 
"presubscription  agreement"(proposed 
308.2(j)),  together  with  the  provision 
relating  to  prohibitions  concerning  toll- 
free  numbers  (proposed  308.13), 
adequately  address  the  problem  of 
consumers  receiving  charges  on  their 
telephone  bills  under  presubscription 
agreements  to  which  they  were  not  a 
party? 

4.  Service  bureau.  The  proposed 
definition  of  "service  bureau"  (proposed 
308.2(n))  is  designed  to  include  billing 
aggregators,  and  to  prevent  an  entity 
from  escaping  liability  under  the  Rule 
by  hiding  behind  "common  carrier" 
status.  Does  the  revised  definition 
include  the  appropriate  entities?  Are 
there  other  entities  that  should  be 
included? 

5.  Pay-per-call  service.  Does  the 
proposed  definition  of  "pay-per-call 
service  "(proposed  308.2(g))  rely  on  the 
appropriate  criteria  to  identify  a  pay- 
per-call  service?  Are  the  exemptions  to 
the  proposed  definition  of  pay-per-call 
service  appropriate?  Are  there 
additional  exemptions  that  should  be 
included? 

6.  De  minimis  threshold  for  pay-per- 
call  services.  Does  the  proposed  $.05  per 
minute  or  $.50  per  call  de  minimis 
threshold  strike  the  appropriate  balance 
between  services  that  should  be 
considered  pay-per-call  and  services 
that  should  not  be  considered  pay-per- 
call?  Should  the  proposed  threshold  be 
higher  or  lower?  Will  some  vendors  be 
required  to  undertake  additional  record 
keeping  in  order  to  demonstrate  their 
exemption?  Is  there  a  more  efficient 
alternative  to  the  de  minimis  approach? 

7.  Rebuttable  presiunption  of  payment 
to  a  vendor.  In  the  absence  of  direct 
evidence  of  payment,  is  a  rebuttable 
presiunption  the  best  method  of 
determining  whether  remuneration  has 
been  provided  to  a  vendor?  If  so,  has  the 
Commission  described  the  appropriate 
circumstances  under  which  it  should 
presume  that  payment  has  been  made  to 


a  vendor?  If  not,  what  is  a  more 
appropriate  method  of  determining 
whether  remuneration  has  been 
provided  to  a  vendor?  Are  there  other 
circumstances  under  which  pajnnent 
should  be  presumed? 

8.  Misrepresentation  of  cost.  Does  the 
proposed  provision  governing 
misrepresentation  of  cost  (proposed 
308.6)  adequately  address  the  problem 
of  consumers  being  misled  regarding  the 
cost  of  services? 

9.  Beepers  and  pagers.  Is  there  any 
non-deceptive  way  in  which  beepers  or 
pagers  are  used  or  could  be  used  to 
solicit  calls  to  a  pay-per-call  service?  Is 
the  restriction  in  proposed  308.7 
appropriate?  Is  it  possible  to  make 
adequate  disclosures  in  beeper  or  pager 
solicitations?  Would  it  be  appropriate  to 
prohibit  these  types  of  solicitations 
altogether? 

10.  Nominal  cost  calls.  Do  the  data 
suggest  that  $3.00  is  an  appropriate 
threshold  for  designation  of  "nominal 
cost  calls"  (proposed  308.9)  for  which 
no  preamble  is  necessary?  If  not,  what 
"nominal  cost"  threshold  does  the  data 
support?  Should  the  "nominal  cost" 
figure  be  adjusted  for  inflation? 

11.  Fractional  minute  billing.  Under 
what  circumstances  are 
telecommunications  calls  or  services 
aurently  billed  in  increments  of  less 
than  one  minute?  In  what  increments 
are  these  calls  or  services  billed?  What 
billing  increments  are  technologically 
feasible?  What  costs,  if  any,  would  be 
associated  with  requiring  pay-per-call 
services  to  bill  in  increments  of  less 
than  one  minute? 

12.  Toll  charges.  Does  the  proposal  to 
prohibit  audiotext  services  from  being 
billed  as  toll  charges  (proposed  308.12) 
adequately  address  the  problem  of 
consumers  being  charged  for  audiotext 
services  in  a  manner  that  does  not 
provide  them  with  all  of  the  TDDRA- 
mandated  protections?  Are  there  other, 
less  testrictive,  means  to  address  the 
problem? 

13.  Express  authorization.  What  costs 
would  be  associated  with  obtaining 
express  authorization  &t>m  consumers 
for  non-blockable  telephone-billed 
purchases  (proposed  308.17)?  Are  there 
methods  of  obtaining  express 
authorization  that  would  impose  lower 
costs  than  those  methods  described  in 
the  Notice?  Is  the  proposed  Rule 
sufficiently  flexible  to  accommodate 
technological  developments  that  may 
make  it  easier  to  obt^  express 
authorization? 

14.  Billing  statement  disclosures.  Do 
the  modifications  regarding  the 
disclosures  on  billing  statements 
(proposed  308.18)  adequately  address 
the  problem  of  consumers  being  unable 


to  reach  the  entity  whose  telephone 
number  is  listed  on  the  phone  bill  for 
billing  inquiries?  Does  the  provision 
adequately  address  the  problem  that 
consumers  often  cannot  reach  the  entity 
with  the  authority  to  provide  refunds  or 
credits? 

15.  Service  bureau  liability.  What 
effect  will  the  additional  direct  liability 
of  service  bureaus  pursuant  to  proposed 
308.17  and  308.20  have  on  indust^? 
Will  it  increase  the  level  of  industry's 
accountabihty  to  consumers?  What 
effect  will  it  have  on  crammine? 

16.  Billing  entity  liability.  What  effect 
will  the  additional  liability  of  billing 
entities  pursiiant  to  proposed  308.17 
and  308.20  have  on  industry?  Will  it 
increase  the  level  of  industry's 
accountability  to  consumers?  What 
effect  will  it  have  on  cramming? 

17.  Information  necessary  to  collect 
debts.  Does  the  proposed  Rule 
adequately  address  in  proposed 
308.20(n)(4)  the  need  of  vendors  and 
service  bureaus  to  obtain  sufficient 
information  from  the  LECs  to  continue 
collection  activities  against  customers 
who  refuse  to  pay  valid  charges? 

18.  Reporting  times.  If  the  period  of 
time  that  LECs  or  other  billing  entities 
have  to  respond  to  a  billing  error  notice 
is  shortened  from  90  to  60  days,  what 
effect,  if  any,  would  this  have  on  billing 
entities?  Would  this  impose  additional 
costs?  Do  the  changes  in  the  proposed 
308.20  of  the  Rule  that  shorten  the  times 
by  which  the  LEC  must  provide 
information  to  the  vendor  or  service 
bureau  sufficiently  expedite  the  process 
so  that  vendors  or  service  bureaus  will 
be  able  to  pursue  collection  of  valid 
debts  in  a  timely  manner?  Are  these 
deadlines  feasible? 

19.  Chargebacks.  Are  the  proposed 
changes  to  the  dispute  resolution 
section  the  most  cost  effective  and 
appropriate  ways  to  deal  with  industry 
concerns  regarding  the  chargeback 
process? 

20.  Reasonable  investigation.  Does  the 
proposed  Rule  adequately  address  in 
proposed  308.20  the  problem  of 
consumers  becoming  the  target  for  a 
collection  action  wiUiout  ever  receiving 
an  explanation  or  evidence  that  the 
alleged  debt  is  in  fact  valid? 

21.  Evidence  of  debt.  What  evidence 
(other  than  ANI  information)  is 
currently  created  or  maintained  that 
would  show  the  delivery  of  telephone- 
billed  piuchases?  If  no  such  evidence  is 
created  or  maintained,  what  would  be 
the  costs,  if  any,  associated  with 
creating  and  maintaining  such  evidence. 
What  would  be  the  benefits? 

22.  TDDRA  blocking.  What  records  do 
LECs  maintain  with  respect  to  900- 
number  blocking?  Do  these  records 
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indicate  the  date  a  consumer-requested 
block  became  effective?  What  measures 
do  LECs  take  to  ensure  that  blocks  are 
not  turned  off  by  someone  other  than 
the  subscriber?  Do  LECs  make  blocking  . 
information  available  to  billing  entities 
who  are  conducting  "reasonable 
investigations"  of  disputed  charges  for 
telephone-billed  purchases?  Should 
LECs  be  required  to  do  so?  What  would 
be  the  costs  and  benefits  associated  with 
such  a  requirement? 

23.  AppUcalnlity  to  third-party  debt 
collectors.  The  proposed  definition  of 
"billing  entity"  does  not  include  an 
exemption  for  third-party  debt 
collectors  attempting  to  collect  debts  for 
telephone-billed  purchases.  Should 
there  be  such  an  exemption?  What,  if 
any.  costs  or  benefits  would  be 
associated  with  such  an  exemption? 

Questions  Relating  to  the  Paperwork 
Reduction  Act 

The  Commission  solicits  comments 
on  the  reporting  and  disclosure 
requirements  above  to  the  extent  that 
they  constitute  "collections  of 
information"  within  the  meaning  of  the 
PRA.  The  Commission  requests 
conunents  that  will  enable  it  to: 

1.  Evaluate  whether  the  proposed 
collections  of  information  are  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utiUty; 

2.  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collections  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

3.  Enhance  the  quality,  utiUty,  and 
clarity  of  the  information  to  be 
collected:  and 

4.  Minimize  the  burden  of  the 
collections  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology 
(e.g.,  permitting  electronic  submission 
of  responses). 

Section  J.  Proposed  Rule 

List  of  Subiects  in  16  CFR  Part  308 

Advertising,  900  telephone  numbers, 
Pay-per-call  services.  Telephone, 
Telephone-billed  purchases.  Toll-free 
niunbers.  Trade  practices. 

Accordingly,  it  is  proposed  that  part 
308  of  title  16  of  the  Code  of  Federal 
Regulations,  be  revised  to  read  as 
follows: 


PART  30B-RULE  CONCERNINQ  PAY- 
PER-CALL  SERVICES  AND  OTHER 
TELEPHONE-Bn.LED  PURCHASES 

SuDpert  A— Scope  and  DennWons 

308.1  Scope  of  regulations  in  this  part 

308.2  De&iitions. 

SubfMrt  B— Pay-Per-Call  Sarvtees 

308.3  General  requirements  for  advertising 
disclosures. 

308.4  Advertising  disclosures. 

308.5  Advertising  to  children  prohibited. 

308.6  Misrepresentation  of  cost  prohibited. 

308.7  Other  advertising  restrictions. 

308.8  Special  rule  for  infrequent 
publications. 

308.9  Preamble  message. 

308.10  Deceptive  billing  practices. 

308.11  Prohibition  on  services  to  children. 

308.12  Prohibition  concerning  toll  charges. 

308.13  Prohibitions  concerning  toll-free 
numbers. 

308. 14  Monthly  or  other  recurring  charges. 

308. 1 5  Refunds  to  customers. 

308.16  Service  bureau  liability. 

Subpart  C-Pay-Per  Oril  Servtoee  and  Other 

308.17  Express  authorization  required. 

308.18  Disclosure  r^uirements  for  billing 
statements. 

308.19  Access  to  information. 

308.20  Dispute  resolution  procedures. 

Subpart  D    OenerU  ProvWona 

308.21  Severability. 

308.22  Actions  by  States. 

Authority:  Pub.  L  102-556, 106  Stat  4181 
(15  U.S.C  5701.  et  seq.):  Sec.  701.  Pub.  L. 
104-104, 110  SUt.  56  (1996). 

Subpart  A— Scop*  and  Deflnltlons 

5305.1  Scope  o(  ragulalkNis  ki  this  part. 

This  Rule  implranents  Titles  II  and  III 
of  the  Telephone  Disclosure  and 
Dispute  Resolution  Act  of  1992,  in 
relevant  part  at  15  U.S.C.  5711-14, 
5721-24,  as  amended  by  the 
Telecommunications  Act  of  1996,  Sec. 
<i  701,  Pub.  L.  104-104. 110  Stat.  56 
(1996). 

1308.2  DelMlions. 

(a)  Billing  entity  means  any  person 
who  transmits  a  billing  statement  or  any 
other  statement  of  debt  to  a  customer  for 
a  telephone-billed  purchase,  or  any 
person  who  assumes  responsibiUty  for 
receiving  and  responding  to  billing  error 
complaints  or  inquiries. 

(b)  Billing  error  means  any  of  the 
following: 

(1)  A  reflecti(m  on  a  billing  statement 
of  a  telephone-billed  purchase  that  was 
not  made  by  the  customer  nor  made 
from  the  telephone  of  the  customer  who 
was  billed  for  ^e  purchase  or,  if  made,  ,^ 
was  not  in  the  amount  reflected  on  such 
statement. 


(2)  A  reflection  on  a  billing  statement 
of  a  telephone-billed  purchase  for  which 
the  customer  requests  additional       — 
clarification,  including  documentary 
evidence  thereot 

(3)  A  reflection  on  a  billing  statement 
of  a  telephone-billed  purchase  that  was 
not  accepted  by  the  customer  or  was  not 
provided  to  the  customer  in  accordance 
with  the  stated  terms  of  the  transaction. 

(4)  A  reflection  on  a  billing  statranent 
of  a  telephone-billed  purchase  for  a  call 
made  to  an  800,  888, 877,  or  other  toll- 
free  telephone  number. 

(5)  The  failure  to  reflect  property  on 
a  billing  statement  a  payment  made  by 
the  customer  or  a  crmlit  issued  to  the 
customer  with  respect  to  a  telephone- 
billed  purchase. 

(6)  A  computation  error  or  similar 
error  of  an  accounting  nature  on  a 
billing  statement  of  a  telephone-billed 
purdiase. 

(7)  Failure  to  transmit  a  billing 
statement  for  a  telephone-billed 
purchase  to  a  customer's  last  known 
address  if  that  address  was  furnished  by 
the  custcMner  at  least  twenty  (20)  days 
before  the  end  of  the  billing  cycle  for 
which  the  statement  was  required. 

(8)  A  reflection  on  a  billing  statement 
of  a  telephone-billed  purchase 
identified  in  a  manner  that  violates  the 
requirements  of  §  308.18. 

(9)  A  reflection  on  a  customer's  billing 
statement  of  a  charge  incurred  pursuant 
to  a  purported  presubscription 
agreement  that  does  not  meet  the 
requirements  of  §  308.2(j). 

(10)  A  reflection  on  a  customer's 
billing  statement  of  a  telephone-billed 
purchase  not  blockable  pursuant  to  47 
U.S.C.  22e(c)  that  was  not  expressly 
authorized  by  that  cust(Hner. 

(11)  A  reflection  on  a  billing 
statement  of  a  charge  that  is  inconsistent 
with  any  blocking  option  chosen  by  a 
customer  pursuant  to  47  U.S.C  228(c). 

(c)  Bona  fide  educational  service 
means  any  pay-per-call  service 
dedicated  to  providing  infonnation  or 
instruction  relating  to  education, 
subjects  of  academic  study,  or  other 
related  areas  of  school  study. 

(d)  Commission  means  the  Federal 
Trade  Commission. 

(e)  Customer  means  any  person  who 
acquires  or  attempts  to  acquire  goods  or 
services  through  a  telephone-billed 
purchase,  or  who  receives  a  billing 
statement  for  a  telephone-billed 
purchase. 

(f)  Pay-per-call  purchase  means  any 
attempt  to  purchase,  or  any  actual 
purchase  of  pay-per-call  services. 

(g)  Pay-per-call  service  means: 
(1)  Any  service  covered  by  the 

definition  of  "pay-per-call  services" 
provided  in  Section  228(i)  of  the 
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Communications  Act  of  1934.  as 
amended;*  or 

(2)  Any  service  that  provides,  or  that 
is  purported  to  provide,  audio 
inlonnation  or  audio  entertainment, 
including  simultaneous  voice 
conversation  services,  where  the  action 
of  placing  a  call,  receiving  a  call,  or 
subsequent  dialing,  touch-tone  entry,  or 
comparable  action  of  the  caller  results 
in  a  charge  to  a  customer,  and  where  all 
or  a  portion  of  such  charge  results  in  a 
payment,  directly  or  indirectly,  to  the 
person  who  provides  or  purparts  to 
provide  such  information  or 
entertainment  services. 

(3)  Services  meeting  the  criteria  of 

§  308.2(g)(2)  will  not  be  considered  pay- 
per-call  services  if: 

(i)  The  provider  of  the  audio 
information  or  an  audio  entertainment 
service  demonstrates  that  the  person 
from  whom  payment  is  being  sought  has 
entered  into  a  presubscription 
agreement,  meeting  the  requirements  of 
§  308.2(j),  to  be  charged  for  the 
information  or  service: 

(ii)  The  provider  of  audio  information 
or  audio  entertainment  services 
demonstrates  that,  on  average,  the 
payment  to  the  providers  of  audio 
information  or  audio  entertainment 
services  will  not  exceed  SO.OS  per 
minute  or  $0.50  per  call  for  that 
particular  service:  or 

(iii)  The  services  provided  are  calls 
utilizing  telecommimications  services 
for  the  deaf,  or  are  tariffed  directory 
services  provided  by  a  common  carrier 
or  its  affiliate: 

(4)  Nothing  in  this  definition  shall  be 
construed  to  permit  any  conduct  or 


<  Soction  228(i)  of  th*  Communication*  Act  of 
1934,  u  unanded  by  Section  701  of  the 
Telacommunicationi  Act  of  1996,  ttatet: 

(1 )  The  tann  pay-par-call  aarvicat  maana  any 
•arvlca^ 

(A)  In  which  any  penAn  providaa  or  purport*  to 
provide— 

(i)  Audio  information  or  audio  antertainmant 
produced  or  packaged  by  such  parson; 

(ii)  Accaaa  to  simuitanaou*  voice  convertation 
lervice*:  or 

(iii)  Any  (orvice.  Including  the  provieion  of  a 
product,  the  charge*  for  which  are  aaaeaaed  on  the 
ba*i*  of  the  completion  of  the  call: 

(B)  For  which  the  caller  pay*  a  per-call  or  par- 
time-interval  charge  that  i*  greater  than,  or  in 
addition  to.  the  charge  for  tran*mi**ion  of  the  call: 
and 

(C)  Which  i*  acce**ed  through  u*a  of  a  900 
telephone  numlMr  or  other  preru  or  area  coda 
deaignated  by  the  (Federal  Communications) 
Commiaaion  In  accordance  with  tubeection  (bXS) 
(47  U.S.C  22S(b)(S)). 

(2)  Such  term  doe*  not  include  calls  utilising 
telecommunications  device*  for  the  deaf,  or 
directory  service*  provided  by  a  common  carrier  or 
it*  atnilate  or  by  a  local  axctiang*  carrier  or  its 
affiliate,  or  any  service  for  which  user*  are  assessed 
charges  only  after  aniering  into  a  prssutiscription  or 
comparable  arrangement  with  the  provider  of  such 
•win. 


practice  otherwise  precluded  or  limited 
by  regulations  of  the  Federal 
Communications  Commission. 

(h)  Person  means  any  individual, 
partnership,  corporation,  association  or 
unincorporated  association,  government 
or  governmental  subdivision  or  agency, 
group,  or  other  entity. 

(i)  Personal  identification  nimiber 
means  a  nimiber  or  code  imique  to  the 
individual,  that  is  not  valid  imless  it: 

(1)  Is  requested  by  a  constmier, 

(2)  Is  provided  exclusively  to  the 
consumer  who  will  be  billed  for  services 
provided  pursuant  to  that 
presubscription  agreement;  and 

(3)  Has  been  deUvered,  in  writing,  to 
the  consumer  who  will  be  billed  for  the 
agreement,  simultaneously  with  a  clear 
and  conspicuous  disclosure  of  all 
material  terms  and  conditions  of  the 
presubscription  agreement,  includiitg 
the  service  provider's  name  and 
address,  a  business  telephone  number 
which  the  consumer  may  use  to  obtain 
additional  information  or  to  register  a 
complaint,  and  the  rates  for  the  service. 

(j)(l)  Presubscription  agreement 
means  a  contractual  agreement  to 
purchase  goods  or  services,  including 
audio  information  or  audio 
entertainment  services,  in  which: 

(i)  The  service  provider  clearly  and 
conspicuously  discloses  to  the 
consumer  who  will  be  billed  for  the 
service,  all  material  terms  and 
conditions  associated  with  the  use  of 
the  service,  including  the  service 
provider's  name  and  address,  a  business 
telephone  ntunber  which  the  consumer 
may  use  to  obtain  additional 
information  or  to  register  a  complaint, 
and  the  rates  for  the  service: 

(ii)  The  service  provider  agrees  to 
notify  the  consumer  who  wll  be  billed 
for  the  service  of  any  future  rate 
changes: 

(iii)  The  consumer  who  will  be  billed 
for  the  service  agrees  to  utilize  the 
service  on  the  terms  and  conditions 
disclosed  by  the  service  provider:  and 
(iv)  The  service  provider  requires  the 
use  of  a  valid  personal  identification 
number  to  prevent  unauthorized  charges 
by  persons  other  than  the  person  who 
will  be  billed  for  the  service. 

(2)  Disclosure  of  a  credit  card  or 
charge  card  ntmiber,  along  with 
authorization  to  bill  that  number,  made 
during  the  course  of  a  call  to  purchase 
goods  or  services,  including  audio 
information  or  audio  entertainment 
services,  shall  constitute  a 
presubscription  agreement  if  the  credit 
or  charge  card  is  subject  to  the  dispute 
resolution  requirements  of  the  Fair 
Credit  Billing  Act  and  the  Truth  in 
Lending  Act,  as  amended,  and  if  the 


credit  or  charge  card  is  the  sole  method 
used  to  pay  for  the  charge. 

(k)  Program-length  commercial  means 
any  commercial  or  other  advertisement 
fifteen  (15)  minutes  in  length  or  longer 
or  intendmi  to  fill  a  television  or  radio 
broadcasting  or  cablecasting  time  slot  of 
fifteen  (15)  minutes  in  lengUi  or  longer. 

(1)  Providing  carrier  means  a  local 
exchange  or  interexchange  common 
carrier  providing  telephone  services 
(other  than  local  exchange  services)  to  a 
vendor  for  a  telephone-billed  purchase 
that  is  the  subject  of  a  billing  error 
complaint  or  inquiry. 

(m)  Reasonably  imderstandable 
volume  means  at  an  audible  level  that 
renders  the  message  intelligible  to  the 
receiving  audience,  and,  in  any  event,  at 
least  the  same  audible  level  as  that 
principally  used  in  the  advertisement  or 
the  pay-per-call  service. 

{n)  Service  bureau  means: 

(1)  Any  person,  including  a  common 
carrier,  who  provides  one  or  more  of  the 
following  services  to  vendors:  voice 
storage,  voice  processing,  call 
processing,  billing  aggregation,  call 
statistics  (call  and  minute  cotmts),  call 
revenue  arrangements  (including 
revenue-sharing  arrangements  with 
common  carriers),  or  pre-packaged  pay- 
per-call  investment  opportunities;  or 

(2)  Any  person,  other  than  a  common 
carrier,  who  provides  access  to 
telephone  service  to  vendors  of  pay-per- 
call  services. 

(o)61ow  and  deliberate  manner  means 
at  a  rate  that  rendera  the  message 
intelUgible  to  the  receiving  audienc», 
and,  in  any  event,  at  a  cadence  or  rate 
no  faster  than  that  principally  used  in 
the  advertisement  or  the  pay-per-call 
service. 

(p)  Sweepstakes,  including  games  of 
chance,  means  a  game  or  promotional 
mechanism  that  involves  the  elements 
of  a  prize  and  chance  and  does  not 
require  consideration. 

(q)  Telephone-billed  purchase  means 
any  pay-per-call  purchase  or  any 
purdiase  that  is  either  charged  to  a 
customer's  telephone  bill,  or  that  is 
completed  solely  as  a  consequence  of 
the  completion  of  the  call  or  a 
subsequent  dialing,  touch  tone  entry,  or 
comparable  action  of  the  caller.  Such 
term  does  not  include: 

(1)  A  purchase  ptirsuant  to  a 
presubscription  agreement  that  meets 
the  requirements  of  §  308.2()): 

(2)  Local  exchange  telephone  services 
or  interexchange  telephone  services  or 
any  service  that  the  Federal 
Commimications  Commission 
determines  by  rule^ 

(i)  Is  closely  related  to  the  provision 
of  local  exchange  telephone  services  or 
interexchange  telephone  services;  and 
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(ii)  Is  subject  to  billing  dispute 
resolution  procedures  required  by 
Federal  or  State  statute  or  regulation;  or 

(3)  The  purchase  of  §oods  or  services 
that  is  otherwise  subject  to  billing 
dispute  resolution  procedures  required 
by  Federal  statute  or  regulation. 

(r)  Variable  option  rate  basis  nfers  to 
the  rate  structure  of  a  pay-per-call 
service  where  the  rate  billed  to  the 
customer  depends  on  the  specific 
options  chosen  by  the  caller  during  the 
call. 

(s)  Variable  time  rate  basis  refere  to 
the  rate  structure  of  a  pay-per-call 
service  where  the  rate  billed  to  the 
customer  changes  diuing  the  call  due  to 
passage  of  time  or  due  to  other  factors 
unrelated  to  specific  options  chcwen  by 
the  caller. 

(t)  Vendor  means  any  person  who 
sells  or  ofiisra  to  sell  a  pay-per-call 
service  or  who  sells  or  offere  to  sell 
goods  or  services  via  a  telephone-billed 
purchase.  A  person  who  provides  only 
transmission  services  or  only  billing  and 
collection  services  shall  not  be 
considered  a  vendor. 

Subpart  B— Pay-Per-Call  Servteea 
(  30B.3    General  raQuimnents  for 

The  following  requirements  apply  to 
disclosures  required  in  advertisements 
under  §308.4: 

(a)  The  disclosures  shall  be  made  in 
the  same  language  as  that  principally 
used  in  the  advertisement. 

(b)  Television,  video,  and  print 
disclosures  shall  be  of  a  color  or  shade 
that  readily  cxintrasts  with  the 
bacJcgroimd  of  the  advertisement. 

(c)  In  print  advertisements, 
disclcKures  shall  be  parallel  with  the 
base  of  the  advertisement. 

(d)  Audio  disclosures,  whether  in 
television  or  radio,  shall  be  dehvered  in 
a  slow  and  deliberate  manner  and  in  a 
reasonably  imderstandable  volume. 

(e)  Nothing  contrary  to,  incx)nsistent 
with,  or  in  mitigation  of,  the  required 
disclosures  shall  be  used  in  any 
advertisement  in  any  mediiun;  nor  shall 
any  audio,  video,  or  print  technique  be 
used  that  is  likely  to  detract 
significantly  from  the  communication  of 
the  disclosures. 

(0  In  any  program-length  commercial, 
required  clisclosures  shall  be  made  at 
least  three  (3)  times  (imless  more 
frequent  disclosure  is  otherwise 
required)  near  the  beginning,  middle. 
.  and  end  of  the  commercial. 

(g)  In  any  advertising  medium  not 
specaficelly  addressed  in  this  Rule,  all 
advertising  disclosures  must  be  c:lear 
and  (x>nspi(nious  and  not  avoidable  by 
consumers  acting  reasonably. 


(a)  Cost  of  the  call.  (1)  The  vendor 
shall  clearly  and  conspicuously  disclose 
the  cost  of  the  cell,  in  Arabic  numerals, 
in  any  advertisement  for  the  pay-per- 
cell  service,  as  follows: 

(i)  If  there  is  a  flat  fee  for  the  call,  the 
advertisement  shall  state  the  total  cost 
of  the  cell. 

(ii)  If  the  call  is  billed  on  a  time- 
sensitive  basis,  the  advertisement  shall 
state  the  cost  per  minute  and  any 
minimum  chuges.  If  the  length  of  the 
program  can  be  determined  in  advance, 
the  advertisement  shall  also  state  the 
maximum  charge  that  could  be  incnirred 
if  the  teller  listens  to  the  complete 
program. 

(m)(A)  If  the  call  is  billed  on  a 
variable  option  rate  basis,  the 
advertisement  shall  state,  in  accordance 
with  §  308.4(a)(l)(i)  and  (ii),  the  cost  of 
the  initial  portion  of  the  call,  any 
minimum  charges,  and  the  range  of  rates 
that  may  be  chuged  depencling  on  the 
options  c:hosen  by  the  celler; 

(B)  If  the  call  is  billed  on  a  variable 
time  rate  basis,  the  advotisement  shall 
state,  in  accordance  with 
§§  308.4(a)(l)(i)  and  (ii),  the  cost  of  each 
different  portion  of  the  cell; 

(iv)  The  advertisement  shall  disclose 
any  other  fees  that  will  be  charged  for 
the  service. 

(v)  If  the  caller  m^y  be  transfisired  to 
another  pay-per-call  service,  the 
advertisement  shall  disclose  the  exist  of 
the  other  cell,  in  accordance  virith 
§  308.4(a)(l)(i),  (u),  (iii),  and  (iv). 

(2)  For  purposes  of  §  308.4(a), 
disclosures  shall  be  made  "clearly  and 
conspicuously"  as  set  forth  in  §  308.3 
and  as  follows: 

(i)  In  a  television  dr  videotape 
advertisement,  the  video  disc:losiire 
shall  appear  adjacent  to  each  video 
presentation  of  the  pay-per-call  number. 
However,  in  an  advertisement 
displaying  more  than  one  pay-per-call 
number  with  the  same  cxwt,  the  video 
disclosure  need  only  appear  adjacent  to 
the  largest  presentation  of  the  pay-per- 
call  number.  Each  letter  or  numeral  of 
the  video  disclosure  shall  be,  at  a 
minimum,  one-half  the  size  of  eacJi 
letter  or  numeral  of  the  pay-p>er-call 
number  to  which  the  disclosure  is 
adjacent.  In  additicm,  the  video 
disclosure  shall  appear  on  the  scxeen  for 
the  duration  of  the  presentation  of  the 
pay-per-call  number.  An  audio 
disclosiue  shall  be  made  at  least  once, 
simultaneously  with  a  video 
presentation  of  the  disclosure.  However, 
no  audio  presentation  of  the  disclosure 
is  required  in  an  advertisement  fifteen 
(15)  seconds  or  less  in  length  in  whic± 
the  pay-fwr-call  number  is  not  presented 
in  the  audio  portion,  or  an 


advertisement  in  which  there  is  no 
audio  presentation  of  information 
regarding  the  pay-per-call  service, 
including  the  pay-per-cell  number.  In  an 
advertisement  in  which  the  pay-per-call 
number  is  presented  only  in  the  audio 
porticm,  the  cost  of  the  call  shall  be 
delivered  immediately  following  the 
first  and  last  delivery  of  the  pay-per-call 
number,  except  that  in  a  program-length 
commercial,  the  disclosure  iSiall  be 
delivered  immediately  following  each 
deUvery  of  the  pav-per-call  numbra-. 

(ii)  In  a  print  advertisement,  the 
disclosure  shall  be  placed  adjacent  to 
eac:h  presentation  of  the  pay-per-call 
number.  However,  in  an  advertisement 
displaying  more  than  one  pay-per-cell 
number  with  the  same  cost,  the 
disclosure  need  cmly  appear  adjacent  to 
the  largest  presentation  of  the  pay-per- 
call  number.  Each  letter  or  numeral  of 
the  disc:lo8ure  shall  be,  at  a  minimum, 
one-half  the  size  of  each  letter  or 
numeral  of  the  pay-per-cell  number  to 
which  the  disclosure  is  adjacent. 

(iii)  In  a  radio  advertisement,  the 
disclosure  shall  be  made  at  least  once, 
and  shall  be  delivered  immediately 
following  the  first  delivery  of  the  pay- 
per-call  number.  In  a  program-length 
commercaal,  the  disclosure  shall  be 
deUvered  immediately  following  each 
delivery  of  the  pay-per-cell  number. 

(b)  Sweepstakes;  games  of  chance.  (1) 
The  vendor  that  advertises  a  prize  or 
award,  or  a  service  or  product,  at  no  cost 
or  for  a  reduced  cost,  to  be  awarded  to 
the  winner  of  any  sweepstakes, 
including  games  of  chance,  shall  clearly 
and  conspicuously  disclose  in  the 
advertisement  the  odds  of  being  able  to 
receive  the  prize,  award,  service,  or 
product  at  no  cost  or  reduced  cxwt.  If  the 
odds  are  not  celcndable  in  advance,  the 
advertisement  shall  disclose  the  factors 
used  in  celcnilating  the  cxlds.  Either  the 
advertisement  or  the  preamble  required 
by  §  308.9  for  sucii  service  shall  clearly 
and  conspicruously  disclose  that  no  call 
to  the  pay-per-call  service  is  required  to 
participate,  and  shall  also  disclose  the 
existence  of  a  free  alternative  methcxl  of 
entry,  and  either  instructions  cm  how  to 
enter,  or  a  Icxel  or  toll-free  telephone 
number  or  address  to  which  customere 
may  call  or  write  for  information  on 
how  to  enter  the  sweepstakes.  Any 
description  or  characterization  of  the 
prize,  award,  service,  or  product  that  is 
being  offered  at  no  cost  or  reduced  cost 
shall  be  truthfiil  and  accurate. 

(2)  For  purposes  of  §  308.4(b) 
disclosures  shall  be  made  "clearly  and 
conspicuously"  as  set  forth  in  §  308.3 
and  as  follows: 

(i)  In  a  lelevisicm  or  videotape 
advertisement,  the  disclosures  may  be 
made  in  either  the  audio  or  video 
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portion  of  the  advertisement.  If  the 
disclosures  are  made  in  the  video 
portion,  they  shall  appear  on  the  screen 
in  sufficient  size  and  for  sufficient  time 
to  allow  customers  to  read  and 
comprehend  the  disclosures. 

(ii)  In  a  print  advertisement,  the 
disclosures  shall  appear  in  a  sufficient 
size  and  prominence  and  such  locaticxi 
to  be  readily  noticeable,  readable,  and 
comprehensible. 

(c)  Federal  programs.  (1)  The  vendor 
that  advertises  a  pay-per-oall  service 
that  is  not  operated  or  expressly 
authorized  by  a  Federal  agency,  but  that 
provides  information  on  a  Federal 
program,  shall  clearly  and 
conspicuously  disclose  in  the 
advertisement  that  the  pay-per-call 
service  is  not  authorized,  endorsed,  or 
approved  by  any  Federal  agency. 
Advertisements  providing  information 
on  a  Federal  program  shall  include,  but 
not  be  limited  to,  advertisements  that 
contain  a  seal,  insignia,  trade  or  brand 
name,  or  any  other  term  or  symbol  that 
reasonably  could  be  interpreted  or 
construed  as  implying  any  Federal 
government  connection,  approval,  or 
endorsement. 

(2)  For  purposes  of  §  308.4(c), 
disclosures  shaU  be  made  "clearly  and 
conspicuously"  as  set  forth  in  §  308.3 
and  as  follows: 

(i)  In  a  television  or  videotape 
advertisement,  the  disclosure  may  be 
made  in  either  the  audio  or  video 
portion  of  the  advertisement.  If  the 
disclosure  is  made  in  the  video  portion, 
it  shall  appear  on  the  screen  in 
sufficient  size  and  for  sufficient  time  to 
allow  customers  to  read  and 
comprehend  the  disclosure.  The 
disclosure  shall  begin  within  the  first 
fifteen  (15)  seconds  of  the 
advertisement. 

(ii)  In  a  print  advertisement,  the 
disclosure  shall  appear  in  a  sufficient 
size  and  prominence  and  such  location 
to  be  readily  noticeable,  readable,  and 
comprehensible.  The  disclosure  shall 
appear  in  the  top  one-third  of  the 
advertisement. 

(iii)  In  a  radio  advertisement,  the 
disclosure  shall  begin  within  the  first 
fifteen  (15)  seconds  of  the 
advertisement. 

(d)  Advertising  to  individuals  under 
the  age  of  18.  (1)  The  vendor  shall 
ensure  that  any  pay-per-call 
advertisement  directed  primarily  to 
individuals  under  the  age  of  18  shall 
contain  a  clear  and  conspicuous 
disclosure  that  all  individuals  under  the 
age  of  18  must  have  the  permission  of 
such  individual's  parent  or  legal 
guardian  prior  to  calling  such  pay-per- 
call  service. 


(2)  For  purposes  of  §  308.4(d). 
disclosures  shall  be  made  "clearly  and 
conspicuously"  as  set  forth  in  §  308.3 
and  as  follows: 

(i)  In  a  television  or  videotape 
advertisement,  each  letter  or  numeral  of 
the  video  disclosure  shall  be.  at  a 
minimum,  one-half  the  size  of  each 
letter  or  numeral  of  the  largest 
presentation  of  the  pay-per-call  nimiber. 
The  video  disclosure  shall  appear  on  the 
screen  fbr  sufficient  time  to  aUow 
customers  to  read  and  comprehend  the 
disclosure.  An  audio  disdosxire  shall  be 
made  at  least  once,  simultaneously  with 
a  video  presentation  of  the  disclosure. 
However,  no  audio  presentation  of  the 
disclosure  is  required  in  an 
advertisement  fifteen  (15)  seconds  or 
less  in  length  in  which  the  pay-perniall 
number  is  not  presented  in  the  audio 
portion,  or  an  advertisement  in  which 
there  is  no  audio  presentation  of 
information  regarding  the  pay-per-call 
service,  inducUng  the  pay-per-call 
nimiber. 

(ii)  In  a  print  advertisement,  each 
letter  or  numeral  of  the  disclosure  shall 
be.  at  a  minimum,  one-half  the  size  of 
each  letter  or  numeral  of  the  largest 
presentation  of  the  pay-per-call  number. 

(3)  For  the  purposes  of  this  regulation, 
advertisements  directed  primarily  to 
individuals  under  18  shall  indudw  any 
pay-per-call  advertisement  appearing 
during  or  immediately  adjacent  to 
programming  for  which  competent  and 
reliable  audience  composition  data 
demonstrate  that  more  than  50%  of  the 
audience  is  composed  of  individuals 
imder  18,  and  any  pay-per-call 
advertisement  appearing  in  a  periodical 
for  which  competent  and  reliid)le 
readership  data  demonstrate  that  more 
than  50%  of  the  readership  is  composed 
of  individuals  under  18. 

(4)  For  the  purposes  of  this  regulation, 
if  competent  and  reliable  audience 
composition  or  readership  data  do  not 
demonstrate  that  more  than  50%  of  the 
audience  or  readership  is  composed  of 
individuals  under  18.  then  the 
Commission  shall  consider  the 
following  criteria  in  determining 
whether  an  advertisement  is  directed 
primarily  to  individuals  imder  18: 

(i)  Whether  the  advertisement  appears 
in  publications  directed  primarily  to 
individuals  under  18,  including,  but  not 
limited  to.  books,  magazines,  and  comic 
books: 

(ii)  Whether  the  advertisement 
appean  during  or  immediately  adjacent 
to  television  programs  directed 
primarily  to  individuals  under  18. 
including,  but  not  limited  to,  mid- 
afternoon  weekday  television  shows; 

(iii)  Whether  the  advertisement  is 
broadcast  on  radio  stations  that  ara 


directed  primarily  to  individuals  under 
18: 

(iv)  Whether  the  advertisement 
appears  on  a  cable  or  broadcast 
television  station  directed  primarily  to 
individuals  under  18; 

(v)  Whether  the  adveitiaement 
appean  on  the  same  videotape  as  a 
commercially-prepared  videotape 
directed  primuily  to  individuals  under 
18,  or  preceding  a  movie  directed 
primarily  to  individuals  under  18 
shown  in  a  movie  theater,  and 

(vi)  Whether  the  advertisement, 
regardless  of  when  or  where  it  appears, 
is  directed  primarily  to  individiuls 
under  18  in  light  of  its  subject  niatter. 
visual  content,  age  of  models,  language, 
characten.  tone,  message,  or  the  hke. 

fSQCwS   AdveflMng  to  cMMran  proMblled. 

(a)  The  vendor  shall  not  direct 
advertisements  for  such  pay-per-call 
services  to  children  under  the  age  of  12. 
unless  the  service  is  a  bona  fide 
educational  service. 

(b)  For  the  purpoees  of  this  regulati<m. 
advertisements  directed  to  children 
under  12  shall  include  any  pay-per-call 
advertisement  appearing  during  or 
immediately  adjacent  to  programming 
for  which  comp«tent  and  reUable 
audience  composition  data  demonstrate 
that  more  than  50%  of  the  audience  is 
composed  of  children  under  12,  and  any 
pay-per-call  advertisement  appearing  in 
a  periodical  for  which  competent  and 
reliable  readership  data  demonstrate 
that  more  than  50%  of  the  readership  is 
composed  of  children  under  12. 

(c)  For  the  purposes  of  this  regulation, 
if  competent  and  reliable  audience 
composition  or  readership  data  do  not 
demonstrate  that  more  than  50%  of  the 
audience  or  readership  is  composed  of 
children  under  12.  then  the  Commission 
shall  consider  the  following  criteria  in 
determining  whether  an  advertisement 
is  directed  to  children  tmder  12: 

(1)  Whether  the  advertisement 
appean  in  a  publication  directed  to 
children  under  12.  including,  but  not 
limited  to.  books,  magazines,  and  comic 
books: 

(2)  Whether  the  advertisement 
appean  during  or  immediately  adjacent 
to  television  programs  directed  to 
children  under  12,  including,  but  not 
limited  to,  children's  programming  as 
defined  by  the  Federal  Communications 
Commission,  animated  programs,  and 
after-school  programs: 

(3)  Whether  the  advertisement 
appean  on  a  television  station  or 
channel  directed  to  children  under  12: 

(4)  Whether  the  advertisement  is 
broadcast  during  or  immediately 
adjacent  to  radio  programs  directed  to 
children  under  12.  or  broadcast  on  a 
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radio  station  directed  to  childrm  under 
12: 

(5)  Whether  the  advertisement 
appean  on  the  same  video  as  a 
commercially-prepared  video  directed 
to  children  under  12.  or  preceding  a 
movie  directed  to  childrni  under  12 
diown  in  a  movie  theater; 

(6)  Whether  the  advertisement  or 
promotion  appean  on  product 
packaging  directed  to  duldren  imder  12: 
and 

(7)  Whether  the  advertisement, 
regardless  of  when  m  where  it  appean. 
is  directed  to  children  imder  12  in  |ight 
of  its  subject  matter,  visual  content,  age 
of  models,  language,  characten.  tone, 
message,  or  the  like. 


fSOM 


ofooet 


(a)  Deceptive  representation  of  cost.  It 
is  a  deceptive  act  or  practice,  and  a 
violation  of  this  Rule  for  any  vendor  to 
misrepresent  the  cost  of  a  pay-per-call 
service. 

(b)  Signal  indicating  raid  of  free  time. 
If  any  portion  of  a  telephone  call  to  a 
pay-per-call  service  is  offered  as  free, 
the  vendor  shall  provide  a  clearly 
discernible  signal  or  tme  indicating  the 
end  of  the  free  time,  and  shall  inform 
the  caller  that  to  avoid  charges,  the  call 
must  be  terminated  within  mree  (3) 
seconds  of  such  signal  or  tone. 


%  308.7   Ooier  advsrtaInQ  i 

(a)  Electronic  tones  in  advertisements. 
The  vendor  is  prohibited  from  using 
advertisements  that  emit  electronic 
tones  that  can  automatically  dial  a  pay- 
per-call  service. 

(b)  Telephone  solicitations.  The 
vendor  shall  ensure  that  any  telephone 
message  conveyed  during  an  inbound  or 
outbound  call  that  solicits  a  person  to 
place  a  call  to  a  pay-per-call  service 
discloses  the  cost  of  the  call  in  a  slow 
and  deliberate  manner  and  in  a 
reasonably  imderstandable  volume,  in 
accordance  with  §§  308.4(a)(l)(i) 
through  (v). 

(c)  Solicitations  via  fiscsimile 
machine.  The  vendor  shall  ensure  that 
any  fiKsimile  message  that  solicits  calls 
to  a  pay-per-call  service  contains  all  the 
relevant  disclosures  required  by  this 
Rule,  and  that  such  disclosures  are 
provided  in  the  manner  required  for 
print  advertisements  in  §§  308.3  and 
308.4(a)(2Mii). 

(d)  Solicitations  via  beeper,  pager,  or 
similar  device.  The  vendor  shall  ensure 
that  any  beeper  or  pager  message  that 
solicits  calls  to  a  pay-per-call  service 
contains  all  the  relevant  disclosures 
required  by  this  Rale,  and  that  such 
diaclosures  are  provided  in  the  manner 
required  for  print  advertisements  in 
$$308.3  and  308.4(a)(2)(u). 


(e)  Refnial  to  toll-free  telephone 
numbers.  The  vendor  is  prol^bited  from 
referring  in  advertisements  to  an  800. 
888.  or  877  number,  or  any  oth«' 
telephone  number  advertised  as  or 
widely  understood  to  be  toll-free,  if  that 
number  is  used  in  a  manner  that 
violates  the  prohibition  concerning  toll- 
free  numben  set  forth  in  $  308.13. 

(f)  Nothing  in  this  section  shaU  be 
construed  to  permit  any  conduct  or 
practice  otherwise  precluded  or  limited 
by  regulations  of  the  Federal 
Conununications  Commission. 

{SOBiiS   Special  niie  lor  Infrequent 


(a)  The  vendor  that  advertises  a  pay- 
per-call  service  in  a  publication  that 
meets  the  requirements  set  forth  in 
$  308.8(c)  may  include  in  such 
advertisement,  in  lieu  of  the  cost 
disclosures  required  by  §  308.4(a).  a 
clear  and  conspicuous  disclosure  that  a 
call  to  the  advertised  pay-per-call 
service  may  result  in  a  substantial 
chaige. 

(bjThe  vendor  that  places  an 
alphabetical  listing  in  a  publication  that 
meets  the  requirements  set  forth  in 
$  308.8(c)  is  not  required  to  make  any  of 
the  disclosures  required  l>y  $$  308.4(a) 
through  (d)  in  the  alphabetical  lining, 
provided  that  such  listing  does  not 
contain  any  information  except  the 
name,  address,  and  telephone  niunber  of 
the  vendor. 

(c)  The  publication  referred  to  in 
$  308.8(a)  and  (b)  must  be: 

(1)  Widely  distributed: 

(2)  Printed  annually  or  less 
frequently;  and 

(3)  One  that  has  an  established  policy 
of  ndt  publishing  specific  prices  in 
advertisements. 


fSOtJ 

(a)  The  vendor  shall  include,  in  each 
pay-per-call  message,  an  introductmy 
disclosure  message  ("preamble")  in  the 
same  language  as  that  principally  used 
in  the  pay-p«r-call  message,  that  deariy. 
in  a  slow  and  deliberate  manner  and  in 
a  reasonably  understandable  volume: 

(1)  Identifies  the  name  of  the  vendor 
and  describes  the  service  being 
provided: 

(2)  Specifies  the  cost  of  the  service  as 
follows: 

(i)  If  there  is  a  flat  fee  for  the  call,  the 
preamble  shall  state  the  total  cost  of  the 
call: 

(ii)  If  the  call  is  lulled  on  a  time- 
sensitive  basis,  the  preamble  shall  state 
the  cost  per  minute  and  any  mininmni 
charges:  if  the  Imgth  of  the  program  can 
be  determined  in  advance,  the  preamble 
shall  also  state  the  maximum  charge 
that  could  be  incurred  if  the  caller 
listens  to  the  complete  program; 


(iiiNA)  If  the  caU  is  billed  on  a 
voi^le  option  rate  basis,  the  preamble 
shall  state,  in  acoocdanoe  %rith 
$  308.9(a)(2Mi)  and  (ii).  the  cost  of  the 
initial  portion  of  the  call,  any  fninimum 
charges,  and  the  range  of  rates  that  may 
be  charged  depending  on  the  options 
chosen  by  the  caller, 

(B)  If  the  cajl  is  billed  on  a  variable 
time  rate  basis,  the  preamble  shall  state, 
in  accordance  with  $  308.9(a)(2)(i)  and 
(ii).  the  cost  of  each  difierent  porticm  of 
the  call; 

(iv)  Any  other  fees  that  vrill  be 
charged  for  the  service  shall  be 
disclosed,  as  well  as  fees  fat  any  other 
pay-per-call  service  to  «^udi  the  caller 
may  be  transferred; 

(3)  Informs  the  caller  that  charges  for 
the  call  begin,  and  that  to  avoid  charges 
the  call  must  be  terminated,  three  (3) 
seconds  after  a  clearly  discernible  signal 
or  tcme  indicating  the  end  of  the 
preamble; 

(4)  Informs  the  caller  that  anyone 
imder  the  age  of  18  must  have  the 
permission  of  a  parent  or  legal  guardian 
in  order  to  complete  the  call;  and 

(5)  Informs  the  caller,  in  the  case  of 
a  pay-per-call  service  that  is  not 
operated  or  expressly  authorized  by  a 
Federal  agraicy  but  that  provides 
information  on  a  Federal  program,  or 
that  uses  a  trade  or  brand  name-or  any 
other  term  that  reasonably  could  be 
interpreted  or  construed  as  implying 
any  Federal  government  connection, 
approval,  or  endorsement,  that  the  pay- 
per-call  service  is  not  authorized, 
endorsed,  or  approved  by  any  Federal 
agency. 

(b)  No  diarge  to  caller  far  preamble 
message.  The  vendor  is  {wohibited  from 
charging  a  caller  any  amount 
whatsoever  for  sudi  a  service  if  the 
caller  hangs  up  at  any  time  prior  to 
three  (3)  seconds  after  the  signal  or  tone 
indicating  the  end  of  the  preamble 
described  in  $  308.9(a).  Ho«vever.  the 
three-sectmd  delay,  and  the  message 
ctmceming  such  delay  descrilied  in 

S  308.9(a)(3).  is  not  required  if  the 
vendw  offan  the  caller  an  affirmative 
means  (such  as  pressing  a  key  on  a 
telephone  keypad)  of  indicating  a 
derision  to  incur  the  duuws. 

(c)  Nominal  cost  calls,  "ine  preamble 
described  in  $  308.9(a)  is  not  required 
when  the  entire  cost  of  the  pay-per-call 
service,  whether  billed  as  a  flat  rate  or 
on  a  time  sensitive  basis,  is  three  (3) 
dollan  or  less. 

(d)  Data  service  calls.  The  preamble 
described  in  $  308.9(a)  is  not  required 
when  the  entire  call  consists  of  the  non- 
verbal transmission  of  information. 

(e)  Bypass  mechanism.  The  vendor 
that  oCfen  to  frequent  callere  or  regular 
customen  to  sudi  services  the  option  of 
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activating  a  bypass  mechanism  to  avoid 
listening  to  the  preamble  during 
subsequent  calls  shall  not  be  deemed  to 
be  in  violation  of  §  308.9(a).  provided 
that  any  such  bypass  mechanism  shall 
be  disabled  for  a  period  of  no  less  than 
thirty  (30)  days  immediately  after  the 
institution  of  an  increase  in  the  price  for 
the  service  or  a  change  in  tiie  nature  of 
the  service  offered. 


§30S.13    PiulimieHe  ceHceralwQ  lolMlree 


f30t.1O 

(a)  Deceptive  billing  for  pay-per-call 
services  in  violation  of  the  Rule.  It  is  a 
deceptive  act  or  practice  and  a  violation 
of  this  Rule  for  any  vendor  to  collect  or 
attempt  to  collect,  directly  or  indirectly: 

(1)  Charges  for  pay-per-call  services  in 
excess  of  the  amount  described  in  the 
preamble  for  such  pay-per-call  services: 
or 

(2)  Charges  for  pay-per-call  services 
that  are  provided  in  violaticm  of  this 
Rule. 

(b)  Deceptive  billing  for  time-based 
chai^  alter  disconnection  by  the 
caller.  It  is  a  deceptive  practice  and  a 
violation  of  this  Rule  for  the  vendor  to 
bil  to  stop  the  assessment  of  time-based 
pay-per-call  service  charges 
immediately  upon  disconnection  by  the 
caller. 


1101.11    ProhlbMonon 


The  vendor  shall  not  direct  pay-per- 
call  services  to  children  under  the  age 
of  12,  unless  such  service  is  a  bona  fide 
educational  service.  The  Commission 
shall  consider  the  following  criteria  in 
determining  whether  a  pay-per-call 
service  is  dkected  to  children  under  12: 

(a)  Whether  the  pay-per-call  service  is 
advertised  in  the  manner  set  forth  in 

§  308.5(b)  and  (c):  and 

(b)  Whether  the  pay-per-call  service, 
regardless  of  when  or  where  it  is 
advertised,  ii^  directed  to  cftildtren  imder 
12.  in  light  of  its  subfect  matter,  content, 
language,  featured  personality, 
chuacters,  tone,  message,  or  the  like. 

f30a.12    ProhlbMon  oonoerning  ton 


The  vendor  shall  not  offer  a  pay-per 
call  service  that  would  result  in  any 
customer  being  assessed  a  charge  for 
any  local  exchange  telephone  service  or 
interexchange  telephone  service  or  any 
service  that  the  Federal 
Communications  Commission 
determines  by  rule — 

(a)  Is  closely  related  to  the  provision 
of  local  exchuige  telephone  services  or 
interexchange  telephone  services;  and 

(b)  Is  subject  to  billing  dispute 
resolution  procedures  required  by 
Federal  or  State  sUtute  or  regulation. 


Any  person  is  prohibited  from  using 
an  800, 888.  or  877  number,  or  any  other 
telephone  number  advertised  as  or 
widely  understood  to  be  toll-free  in  a 
manner  that  would  result  in: 

(a)  Any  customer  being  assessed,  by 
virtue  of  a  caller  completing  the  call,  a 
chaige  for  the  call; 

(bjThe  caller  being  connected  to  an 
access  niunber  for.  or  otherwise 
transferred  to.  a  (My-per-call  service: 

(c)  Any  customer  ming  charged  for 
information  or  entertainment  conveyed 
during  the  call,  unless  that  person  has 
entered  into  a  presubscription 
agreement,  meeting  the  requirements  of 
§  308.2(i),  to  be  charged  for  the 
information  or  entertainment;  or 

(d)  Any  person  being  charged  for  a 
call  back  for  the  provision  of  audio  or 
data  information  services,  entertainment 
services,  simultaneous  voice 
conversation  services,  or  products. 

1308.14    Monthly  or  olheriecufftng 


telephone-billed  purchase  where  the 
vendor,  service  bureau,  or  billing  entity 
knew  or  should  have  known  that  the 
charge  was  not  expressly  authorized  by 
the  persm  from  whom  payment  is  being 
sought 

ftOiblt   OtodoaweiequlfenMntsfor 


The  vendor  is  prohibited  from 
providing  a  pay-per-call  service  that 
results  in  a  monthly  or  other  recurring 
charge,  unless  the  vendor  and  the 
person  to  be  billed  for  the  service  have 
entered  into  a  presubscription 
agreement,  meeting  the  requirements  of 
§  308.2(i).  that  authorizes  monthly  or 
other  recurring  charges  for  that  service. 


1300.15    Refunds  to  I 

The  vendor  shall  be  liable  for  refunds 
or  credits  to  customers  who  have  been 
billed  for  pay-per-call  services,  and  who 
have  paid  the  charges  for  such  services, 
pursuant  to  pay-per-call  services  that 
have  been  found  to  have  violated  any 
provision  of  this  Rule  or  any  other 
Federal  rule  or  law. 

1300.10    Service  bui««iHaMHty. 

A  service  bureau  shall  be  liable  for 
violations  of  the  Rule  by  any  vendor  of 
pay-per-call  services  using  its  call 
processing  facilities  or  other  services 
where  the  service  bureau  knew  or 
should  have  known  of  the  violation. 

SubpartC    Pay  Par  Cali  Swvicaa and 
Ottiar  Talaphona  BMIad  Purchaaaa 


{300.17    Cjipreee  autftoriiaOon  lequlrsd. 

Any  telephone-billed  purchase,  other 
than  a  pay-per-call  purchase  that  is 
blockable  pursuant  to  47  U.S.C  228(c). 
requires  the  express  authorization  of  the 
person  to  be  billed  for  the  purchase.  It 
is  a  deceptive  act  or  practice  and  a 
violation  of  this  Rule  for  any  vendor, 
service  bureau,  or  billing  entity  to 
collect  or  attempt  to  collect,  directly  or 
indirectly,  payment  for  such  a 


The  vendor  shall  ensure  that  any 
billing  statement  for  its  charges  shall: 

(a)  Display  any  charges  for  telephone- 
billed  purchases  in  a  portion  of  the 
customer's  bill  that  is  identified  as  not 
beins  related  to  local  and  long-distance 
tele^one  charges; 

(b)  For  each  telephone-billed 
purchase  charge  so  displayed,  identify 
the  type  of  seivice  or  product  and  the 
amount  of  the  chaige; 

(c)  For  each  pay-per-call  purchase 
chai^  so  displayed,  accurately  specify 
the  telephone  number  dialed  by  Uie 
caller,  as  well  as  the  date,  time,  and,  for 
calls  billed  on  a  time-sensitive  basis,  the 
duration  of  the  call:  and 

(d)  Display  the  local  or  toll-free 
telephone  number  where  customers  can 
readily  obtain  answers  to  their  questions 
and  information  on  their  rights  and 
obligations  with  regard  to  their 
telephone-billed  purchases,  and  can 
obt^n  the  name  and  mailing  address  of 
the  vendor. 


1300.10   Aoeeaetolnfonnabon. 

Any  common  carrier  that  provides 
telecommunication  services  to  any 
vendor  or  service  bureau  shall  make 
available  to  the  Commission,  upon 
written  request,  any  records  and 
financial  information  maintained  by 
such  carrier  relating  to  the  arrangements 
(other  than  for  the  provision  of  local 
exchange  service)  between  such  carrier 
and  any  vendor  or  service  bureau. 

1300.20    DiaputofsaoMlonprooeduraa. 

(a)  Initiation  of  billing  review.  To  be 
guaranteed  the  protections  provided 
under  $  308.20.  a  customer  shall  initiate 
a  billing  review  with  respect  to  a 
telephone-billed  purchase  by  providing 
the  billing  entity  with  notice  of  a  billing 
error  no  later  than  sixty  (60)  days  after 
the  billing  entity  transmitted  the  first 
billing  statement  that  contains  the 
disputed  charge.  If  the  billing  error  is 
the  reflection  on  a  billing  statement  of 
a  telephone-billed  purchase  not 
provided  to  the  customer  in  accordance 
with  the  stated  terms  of  the  transaction, 
the  60-day  period  shall  begin  to  run 
from  the  date  the  goods  or  services  are 
delivered  or.  if  not  delivered,  should 
have  been  delivered,  if  such  date  is  later 
than  the  date  the  billing  statement  was 
transmitted.  The  custtHner's  billing  error 
notice  shall: 
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(1)  Set  forth  or  otherwise  enable  the 
billing  entity  to  identify  the  customer's 
name  and  the  telephone  number  to 
which  the  chaige  was  billed; 

(2)  Indicate  the  customer's  belief  that 
the  statement  contains  an  error,  and  the 
date  and  amount  of  such  error,  and 

(3)  Set  forth  the  reasons  for  Uie 
customer's  belief,  to  the  extent  possible, 
that  the  statement  contains  an  error. 

(b)  Disclosure  of  method  of  providing 
notice;  presumption  if  oral  notice  is 
permitted.  A  billing  entity  shall  clearly 
and  conspicuously  '  disclose  on  each 
billing  statement  or  cm  other  material 
accomoanyinfi  the  billing  statement: 

(1)  Tne  meuod  (oral  or  written)  by 
which  the  customer  may  provide  a 
billing  error  notice  in  the  manner  set 
forth  in  §  308.20(a);  > 

(2)  The  name  of  the  billing  entity 
designated  to  receive  and  respond  to 
billing  errors; 

(3)  U  written  notice  is  mquiied.  the 
mailing  address  to  which  notice  should 
be  sent; 

(4)  If  oral  notice  is  permitted,  a  local 
or  toll-free  telephone  niunber  that  is 
readily  available  for  customers  to 
sulmut  a  billing  error  notice.  The  billing 
entity  and  the  vendor  may,  by 
agreement,  select  a  single  telephone 
number  to  satisfy  the  lequiiementa  of 
this  section  as  well  as  %  308.18(d). 

(c)  Response  to  customer  notice.  A 
biUiiog  entity  that  receives  notice  of  a 
billing  eiior  as  described  in  S  308.20(a) 
shaU: 

(1)  Send  a  %vritten  acknowledgment  to 
the  customer  including  a  statement  that 
any  disputed  amount  need  not  be  paid 
pending  investigation  of  the  billing 
error,  lliis  shall  be  done  no  later  than 
forty  (40)  days  after  receiving  the  taotice. 
unless  the  action  required  by 
S  308.20(cM2)  is  taken  within  such  40- 
dav  pwiod;  and 

(2)(i)  Correct  any  billing  error  and 
credit  the  customer's  account  for  any 
disputed  amount  and  any  related 
charges,  and  notify  the  customer  of  the 
correction.  The  billing  entity  also  shall 
disclose  to  the  customer  that  collection 
efforta  may  occur  despite  the  ciedit,  and 
shall  provide  the  names,  mailing 
addreeses,  and  btisiness  telephone 
numbers  of  the  vendor,  service  bureau. 


'TIm  ftandani  far  "cUar  and  conipicuoiis"  ■• 
ium)  in  thk  Saction  ahall  ba  tlM  ■undard 
^nunciatad  by  tha  Board  of  Gowtnow  of  tha  Padawi 
PaiMiia  Symmn  in  its  OfBcial  Staff  Conmaatarjr  on 
Raguladon  Z.  which  raquiiaa  aimply  that  tha 
diacioauiaa  ba  in  a  laaaonably  undantandaUa  fann. 
Saa  12  CFR  part  228.  Supplniant  I,  Coounant 
22«.S(«N1M. 

*  If  oral  notica  b  parmittad.  any  cuttooMr  wIm 
orally  oammunicata*  an  allafttion  of  a  bilUng  anor 
to  a  biUing  antity  shall  ba  praaumad  to  hava 
propoti  J  initiatad  a  billing  rariaw  in  acoordanca 
with  tha  raquiramanu  of  30S.20(a). 


and  providing  carrier,  as  appUcable.  that 
are  involved  in  the  telephone-billed 
purdiase.  or  provide  the  customer  with 
a  local  or  toll-free  telephone  niunber 
that  the  customer  may  call  to  readily 
obtain  this  information  diiectiy. 
However,  the  billing  entity  is  not 
required  to  make  the  disclosure 
concerning  collection  efforts  if  the 
vendor,  ita  agent,  or  the  providing 
carrier,  as  applicable.  wUl  not  collect  or 
attempt  to  collect  the  disputed  chaige; 
or 

(ii)  Conduct  a  reasonable  investigation 
(including,  whoe  appropriate, 
contacting  the  customer,  vendor,  service 
bureau,  or  providing  carrier),  alter 
which  it  shall  transmit  a  written 
explanation  to  the  customer,  setting 
forth  the  reasons  why  it  has  determined 
that  no  billing  error  occuned.  make  any 
appropriate  adjustments  to  the 
customer's  account,  and  provide  copies 
of  documentary  evidence  of  the 
custcnner's  indebtedness.  The 
reasonable  investigation  and  written 
explanation  shall,  in  every  case,  address 
each  potential  billing  error,  and  shall 
address  with  particidarity  the  relevant 
facta  asserted  by  the  customer.^ 

(3)  The  action  required  by 
§  308.20(c)(2)  shall  be  taken  no  later 
than  sixty  (60)  days  after  receiving  the 
notice  of  the  billing  error  and  before 
taking  any  action  to  collect  the  disputed 
amount,  or  any  part  thereof.  After 
complying  with  §  308.20(c)(2).  if  the 
billing  entity  has  determined  that  any 
disputed  amount  is  in  error,  or  has  for 
other  reasons  determined  not  to  sustain 
the  disputed  chaige,  the  billing  entity 
shall: 

(i)  Within  thirty  (30)  days  of  sudt 
detennination.  notify  the  apprt^riate 
providing  earner,  vendm.  or  service 
Duieau  as  appUcable.  of  ita  disposition 
of  the  customer's  billing  error  and  the 
reasons  therefor,  and  provide  sufficient 
infonnaticm  far  the  appropriate  entity  to 
identify  the  costomer  account  at  issue; 
and 

(ii)  Promptly  notify  the  customer  in 
writing  of  Om  time  when  payment  is 
due  of  any  portion  of  the  diluted 


*ThM«  ahall  Im  a  rabnttaUa  ptaMunpliaa  that 
foods  or  aonrioas  w«n  actnally  tianamittad  or 
daiivand  to  tha  aidant  that  a  vaodor.  sarrioa 
buraau.  or  providing  caniar  produoas  documants 
praparad  and  maintainad  in  tha  ordinaty  couwa  of 
bminaaa  showing  tfaa  data  on,  and  tha  fdaoa  to, 
which  tha  gooda  or  aw»icjas  «rwa  tiananiitlad  or 
dalivarad.  If  a  billing  antity  rslias  on  diis 
pcaaumptinninrasprindingtoabimngsriornotica. 
it  shall  prorida  tha  customsr  with  tha  opportunity 
to  rsbut  this  prsanmption  «fith  a  dadaiation  signad 
undar  panal^  of  poifiuy.  Tha  billing  antity  shall 
not  taquira  this  daclantion  to  ba  nolariad.  In 
anfotcing  violatioos  of  this  Rula.  tfaa  Commission 
may  rabut  this  prasnmption  with  aridaooa 
indicating  that,  in  numanNM  Instanraa,  tha  goods  or 
sacvioas  wara  not  actually  ttawmittad  or  dalivand. 


amount  detennined  not  to  be  in  error 
and  that  biluie  to  pay  such  amount  may 
be  rep<wted  to  a  ciedit  reporting  agency 
or  sul^ect  the  customer  to  a  ooUection 
action,  if  that  in  feet  may  happen.  The 
billing  entity  shall  allow  the  longer  of 
ten  (10)  days  or  the  number  of  days  the 
customer  is  ordinarily  allo%ved  (v^ether 
by  custom,  contract,  or  State  law)  to  pay 
undisputed  amounta. 

(d)  Withdrawal  of  billing  eiror  notice. 
A  billing  entity  need  not  comply  with 
the  requirements  of  $  308.20(c)  if  the 
customer  has,  after  giving  notice  of  a 
billing  error  and  before  the  expiration  of 
the  time  limita  specified  therein,  agreed 
that  the  billing  statement  was  correct  at 
agreed  to  withdraw  voluntarily  the 
billing  error  notice. 

(e)  Limitation  on  responsibiUty  for 
billing  error.  Alter  complying  with  the 
provisitms  of  §  308.20(c),  a  billing  entity 
has  no  further  responsibihty  under  that 
section  if  the  customer  continues  to 
make  substantially  the  same  allegation 
with  respect  to  a  billing  error. 

(f)  Customer's  right  to  withhold 
disputed  amount;  limitation  on 
ooUection  actioiL  Once  the  customer  has 
submitted  notice  of  a  billing  enor  to  a 
bil^ng  entity,  the  customer  need  not 
pay.  and  no  billing  mtity,  providing 
earner,  service  bureau,  or  vendor  may 
try  to  collect,  any  portion  of  any 
re(|uired  peyment  that  the  customer 
reasonably  believes  is  related  to  the 
diqnited  amoimt  until  the  billing  entity 
receiving  the  notioe  has  complied  with 
the  retiuirementa  of  9  308.20(c)  and  until 
the  customer  has  received  this  written 
explanation  and  dcxnuMntaiy  evidence 
setting  forth  that  no  billing  error  has 
oocuind.  pursuant  to  §  308.20(cK2)(ii) 
or  S  308.20(n)(2).  The  biUing  entity, 
providing  carrier,  service  bureau,  or 
vendor  are  not  pndiilHted  from  taking 
any  action  to  oolleet  any  unilisputed 
portion  of  the  bill,  or  frran  reflecting  a   ■ 
diqnited  amount  and  related  charges  on 
a  billing  statmnent,  provided  that  the 
billing  statement  clearly  states  that 
payment  of  any  disputed  amount  or 
related  duiffi*  is  not  required  pending 
the  billing  entity's  oompiianoe  with 

S  308.20(c). 

(g)  Prc^bitioo  on  diaiges  far 
initiating  billing  review.  A  billing 
entity,  providing  carrier,  service  bureau, 
or  voidor  may  not  impose  on  the 
customer  any  chaige  related  to  the 
billing  review,  including  charges  for 
documentation  or  investuaatioD. 

(h)  Restrietioos  on  cremt  rsporting — 
(1)  Adverse  credit  reports  prohibited. 
Once  the  customer  has  submitted  notioe 
of  a  billing  error  to  a  billing  entity,  a 
billing  entity,  providing  carrier,  service 
bureau,  vendor,  or  other  agent  may  not 
report  or  threaten  directly  or  indirectly 
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to  report  advene  information  to  any 
person  because  of  the  customer's 
withholding  payment  of  the  disputed 
amount  or  related  charges,  until  the 
billing  entity  has  met  the  requirements 
of  $  308.20(c)  and  allowed  the  customer 
as  many  days  thereafter  to  make 
payment  of  any  amoimt  determined  not 
to  be  in  error,  as  prescribed  by 
S308.20(c)(3)(u). 

(2)  Reports  on  continuing  disputes.  If 
a  biJling  entity  receives  fuller  notice 
from  a  customer  within  the  time 
allowed  for  payment  under 

§  308. 20(h)(1)  that  any  portion  of  the 
billing  error  is  still  in  dispute,  a  billing 
entity,  providing  carrier,  vendor,  or 
other  agent  may  not  report  to  any  person 
that  the  customer's  accoimt  is 
delinquent  because  of  the  customer's 
failure  to  pay  that  disputed  amount 
imless  the  billing  entity,  providing 
carrier,  vendor,  or  other  agent  also 
reports  that  the  amount  is  in  dispute 
and  notifies  the  customer  in  writing  of 
the  name  and  address  of  each  person  to 
whom  the  vendor,  billing  entity, 
providing  carrier,  or  other  agent  has 
reported  the  account  as  delinquent. 

(3)  Reporting  of  dispute  resolutions 
required.  A  billing  entity,  providing 
carrier,  vendor,  or  other  agent  shall 
report  in  writing  any  subsequent 
resolution  of  any  matter  reported 
pursuant  to  §  308.20(h)(2)  to  all  persons 
to  whom  such  matter  was  initially 
reported. 

(i)  Forfeiture  of  right  to  collect 
disputed  amount.  Any  billing  entity, 
providing  carrier,  vendor,  or  other  agent 
who  fails  to  comply  with  the 
requiremenU  of  §  308.20(b).  (c).  (f).  (g). 
or  (h)  fbrfeito  any  right  to  collect  from 
the  customer  the  amount  indicated  by 
the  customer,  under  §  308.20(a)(2).  to  be 
in  error,  and  any  late  charges  or  other 
related  charges  thereon,  up  to  fifty  (50) 
dollars  per  transaction.  Nothing  in  this 
Section  shall  be  construed  to  limit  the 
liability  of  any  billing  entity,  providing 
carrier,  or  other  agent  writh  respect  to: 

(1)  Providing  full  refunds  or  credits 
for  charges  that  are  in  error, 

(2)  Qvil  penalties  fat  violations  of 
§308.20;  or 

(3)  Liii)ility  for  violations  of  any  other 
provisioa  of  this  Rule. 

(j)  Prompt  notification  of  returns  and 
crediting  of  refunds.  When  a  vendor 
other  than  the  billing  entity  accepts  th» 
return  of  property  or  forgives  a  debt  for 
services  in  connection  with  a  telephone- 
billed  purchase,  the  vendor  shall, 
within  seven  (7)  business  days  from 
accepting  the  return  or  forgiving  the 
debt,  either 

(1)  Mail  or  deliver  a  cash  refund 
directly  to  the  customer's  address,  and 
notify  the  appropriate  billing  entity  that 


the  ciistomer  has  been  given  a  refund: 
or 

(2)  Transmit  a  credit  statement  to  the 
billing  entity  through  the  vendor's 
normal  channels  for  billing  telephone- 
billed  purchases.  The  billing  entity 
shall,  within  seven  (7)  business  days 
after  receiving  a  credit  statement,  credit 
the  customer's  account  with  the  amount 
of  the  refund. 

(k)  Right  of  customer  to  assert  claims 
or  defenses.  Any  billing  entity  or 
providing  carrier  who  seeks  to  collect 
charges  from  a  customer  for  a  telephone- 
billed  purchase  that  is  the  subject  of  a 
dispute  between  the  customer  and  the 
vendor  shall  be  subject  to  all  claims - 
(other  than  tort  claims)  and  defenses 
arising  out  of  the  transaction  and 
relating  to  the  failure  to  resolve  the 
dispute  that  the  customer  could  assert 
against  the  vendor,  if  the  customer  has 
made  a  good  faith  attempt  to  resolve  the 
dispute  with  the  vendor  or  providing 
carrier  (other  than  the  billing  entity). 
The  billing  entity  or  providing  carrier 
shall  not  be  liable  under  this  paragraph 
for  any  amount  greater  than  the  amount 
billed  to  the  customer  for  the  purchase 
(including  any  related  charges). 

(1)  Retaliatory  actions  prohibited.  A 
bill^  entity,  providing  carrier,  vendor, 
or  other  agent  may  not  accelerate  any 
part  of  the  custcnner's  indebtedness  or 
restrict  or  terminate  the  customer's 
access  to  pay-per-call  services  solely 
because  the  customer  has  exercised  in 
good  £uth  rights  provided  by  this 
Section. 

(m)  Notice  of  billing  error  rights— (1) 
Billing  notice.  With  each  billing 
statement  that  contains  charges  for  a 
telephone-billed  purchase,  a  billing 
entity  shall  include  a  statement  that  sets 
forth  the  procedure  that  a  customer 
must  follow  to  notify  the  billing  entity 
of  a  billing  error.  The  statement  shall 
also  disclose: 

(i)  The  customer's  right  to  withhold 
payment  of  any  disputed  amount; 

fii)  That  any  action  to  collect  any 
disputed  amount  «irill  be  suspended, 
pending  completion  of  the  billing 
review;  and 

(iii)  That,  to  be  guaranteed  the 
protections  provided  under  the  Dispute 
Resolution  Procedures  of  the  Federal 
Trade  Commission's  Rule  Concerning 
Pay-Per-Call  Services  and  Other 
Telephcme-Billed  Purchases,  a  customer 
must  initiate  a  billing  review  no  later 
than  sixty  (60)  days  after  the  billing 
entity  transmitted  the  first  billing 
statement  that  contains  a  charge  for 
such  telephone-billed  purchase. 

(2)  General  disclosure  requirements, 
(i)  The  disclosures  required  by 
§  308.20(m)(l)  shall  be  made  clearly  and 
conspicuously  and  may  be  made  on  a 


separate  statement  or  on  the  customer's 
biUing  statement.  If  any  of  the 
disclosures  are  provided  on  the  back  of 
the  billing  statement,  the  billing  entity 
shall  include  a  reference  to  those 
disclosures  on  the  front  of  the 
statement. 

(ii)  At  the  billing  entity's  option, 
additional  information  or  explanations 
may  be  supplied  with  the  disclosures 
required  by  §  308.20(m),  but  none  shall 
be  stated,  utilized,  or  placed  so  as  to 
mislead  or  confuse  the  customer  or 
contradict,  obscure,  or  detract  attention 
from  the  information  required  to  be 
disclosed.  The  disclosures  required  by 
§  308.20(m)  shall  appear  separately  and 
above  any  other  disclosures  except 
those  required  under  47  CFR 
64.1S10(a)(2)(i). 

(n)  Multiple  billing  entities.  (1)  If  a 
telephone-billed  purchase  involves 
more  than  one  billing  entity,  only  one 
set  of  disclosures  neod  be  given,  and  the 
billing  entities  shall  agree  among 
themselves  which  billing  entity  must 
receive  and  respond  to  billing  error 
notices. 

(2)  If  any  billing  entity  has  forgiven  a 
disputed  charge  for  a  telephone-billed 
purchase,  no  other  billing  entity  may 
attempt  to  collect  such  charge  without 
first  conducting  the  reasonable 
investigation  and  providing  the 
customer  with  the  written  explanation 
and  documentary  evidence  as  specified 
by§308.20(c)(2)(ii). 

(3)  If  a  billing  entity  other  than  the 
one  designated  to  receive  and  respond 
to  billing  erron  receives  notice  of  a 
billing  error  as  described  in  §  308.20(a). 
that  billing  entity  shall  either: 

(i)  Promptly  transmit  to  the  customer 
the  name,  m*il«ng  address,  and  business 
telephcme  number  of  the  billing  entity 
designated  to  receive  and  respond  to 
billing  errore;  or 

(ii)  ^transmit  the  billing  error  notice 
within  fifteen  (15)  days  to  the  billing 
entity  designated  to  receive  and  respond 
to  billing  erron.  The  time  requirements 
in  S  308.20(c)  shall  not  begin  to  run 
until  the  billing  entity  designated  to 
receive  and  respond  to  billing  erron 
receives  notice  of  the  billing  error, 
either  from  the  customer  or  from  the 
billing  entity  to  whom  the  customer 
transmitted  the  notice. 

(4)  If  a  customer  fails  to  pay  for  a 
telsphone-billed  purchase  and  fails  to 
initiate  a  billing  review  within  the  sixfy 
(60)  days  provided  under  §  308.20(a). 
the  billing  entity  that  transmitted  the 
fint  billing  statement  containing  the 
unpaid  chaige  shall,  no  later  no  later 
than  one  hundred  and  twenty  (120)  days 
after  siich  statement  was  transmitted, 
provide  the  vendor  or  service  bureau 
with: 
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(i)  Notice  of  the  failure  to  pay: 
(ii)  The  amount  of  the  unpaid  charge; 
and 

(iii)  Sufficient  information  to  identify 
the  customer's  account. 

(o)  Multiple  customers.  If  there  is 
more  than  one  customer  involved  in  a 
telephone-billed  purchase,  the 
disclosures  may  be  made  to  any 
customer  who  is  primarily  liable  on  the 
account. 

(p)  Deceptive  statements  to  billing 
entities  by  vendon.  service  bureaus,  and 
providing  carrien.  It  is  a  deceptive  act 
or  practice  and  a  violation  of  this  Rule 
for  any  vendor,  service  bureau,  or 
providing  carrier  to  provide  false  or 
misleading  information  to  a  billing 
entity  conducting  an  investigation  of  a 
telephone-billed  purchase  charge  tmder 
§  308.20(c)  or  §  308.20(n). 

Subpart  D— General  Provieiona 
{308.21    ScweraMHty. 

The  provisions  of  this  Rule  are 
separate  and  severable  from  one 
another.  If  any  provision  is  stayed  or 
determined  to  be  invalid,  it  is  the 
Commission's  intention  that  the 
remaining  provisions  shall  continue  in 
effect. 


1308^ 

(a)  As  provided  by  15  U.S.C  5712. 
whenever  an  attorney  general  of  any 
State  has  reason  to  believe  that  the 
interests  of  the  residents  of  that  State 
have  been  or  are  being  threatened  or 
adversely  affscted  benuse  any  penon 
has  engaged  or  is  engaging  in  a  pattern 
or  practice  which  violates  any  section  of 
this  Rule  relating  to  the  provision  of 
pay-pw-call  services,  other  than 

§  308.20.  the  State  may  bring  a  civil 
action  on  behalf  of  its  residents  in  an 
appropriate  district  court  to  enjoin  such 
pattern  or  practice,  to  enforce 
compliance  with  this  Rule  (except  for 
§  308.20).  or  to  obtain  such  further  and 
other  relief  as  the  court  may  deem 
appropriate. 

(b)  Any  attorney  general  or  other 
officer  of  a  State  authorized  by  the  State 
to  bring  an  action  under  this  Rule  shall 
serve  written  notice  on  the  Commission, 
if  feasible,  prior  to  its  initiating  such 
action.  The  notice  shall  be  sent  to  the 
Office  of  the  Director.  Bureau  of 
Consumer  Protection.  Federal  Trade 
Commission,  Washingt(Mi,  DC  20580, 
and  shall  include  a  copy  of  the 
complaint  and  any  other  pleadings  to  be 
filed  Mrith  the  court.  If  prior  notice  is  not 
feasible,  the  State  shall  serve  the 


Conmiissiao  with  the  required  notioe 
immediately  upon  institutii^  its  action. 

(c)  Nothing  contained  in  this  section 
shall  pn^bit  an  authorized  State 
official  from  proceeding  in  State  court 
on  the  basis  of  an  alleged  violation  of 
any  general  dvil  or  criminal  statute  of 
sudi  State. 

(d)  Nothing  contained  in  this  section 
shall  prevent  the  attorney  general  bom 
exercising  the  powen  confared  on  the 
attorney  general  by  the  laws  of  such 
State  to  conduct  investigatioos  or  to 
administer  oaths  or  affinnatioos  or  to 
compel  the  attendance  of  writneases  or 
the  production  of  documentary  and 
other  evidence. 

(e)  Whenever  die  Commission  has 
instituted  a  dvil  action  for  violaticm  of 
any  provisi(m  of  this  Rule,  no  State  may, 
during  the  pendency  of  such  action 
instituted  I^  the  Commission. 
subaequenUy  institute  a  dvil  action 
against  any  defendant  named  in  the 
Commission's  ounplaint  for  violation  of 
any  provision  as  alkged  in  the 
Commission's  complaint 

By  diraction  of  the  Cammissioa. 
DaMUS.Clark. 

Secretary. 

Hatm:  The  following  appeDdix  will  not 
appear  in  the  Code  of  Fedenl  Regulatiaos. 


Appendix— IJST  of  Commenters  and  Acronyms 


Acronym 


Convnsnler 


ALUANCE  .... 
ALUANCEH2 

AARP 

AMERITECH 
ATN  ...«•„....« 
ATN-2  

A  I  &  I      •••»•■•■••■ 

AT8T-2  

AUDKDTEX  ... 

BELL 

CINCINNATI 

CVS 

CU  


Alliance  of  Young  Famle*. 

Suijplamental  ooniments  (May  23. 1997)  of  AKwice  of  Young  FamKes. 

American  Assooaion  of  ReBred  Pereons. 


FLORIDA 

GORDON  .... 
GORDON-2 

HFT  

UK 

ISA 

MQ  „IZIZ 

NAAQ  

NCL 

PILGRIM 

PMAA  

SNET 

oW  .••••••»•.•••. 

TSIA  

TSIA-2  .... 
TURJANICA 
US  WEST  .... 


Atlantic  Teie-Netwoffc. 

Suppiememal  commenta  (September  3. 1997)  of  ATN. 

AT4T. 

Supplemental  comments  (August  8, 1997)  of  AT&T. 

Audnlex  Connection  Inc. 

W.Marie  Bel. 

Cincinnati  BBB. 

Communicalions  Venture  Services.  Inc. 

Consumers  Union. 

DirBct  Maitieting  Association. 

Florida  Public  Service  Commission. 

Honorable  Bart  Gordon.  U.S.  House  of  Represermives. 

Supplemenlal  oommerts  (September  4. 1997)  of  Honorable  Bart  Qordoa 

HFT  and  LO-AD  Communicalions  Corp. 

Indeperident  CommMae  for  the  Supervision  of  Standards  of  Telepfwne 

Intoradive  Services  Association. 

liaemeHonal  Telemecla  Associaliort 

MCI  Telecommunicaliona  Corporatioa 

National  Associalion  of  Attorneys  GeriaraL 

NaNonal  Consimers  Laegue. 

Pflgrim  Tetaplwne.  Inc. 

Promotion  Marketing  Associalion  of  America. 

Southern  Now  England  Teleplione  Company. 

Soulhwestam  Bel  and  Pacilc  Bel. 

Tete-^Mshing,  Itk. 

Supptomemal  Commanis  (July  24. 1997)  of  TSIA. 
WKvn  L  Tuijanica. 
U  S  West.  Inc. 


Inliwiialiuii  Services. 
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Appendix— UST  of  Commenters  and  AcnoNVMS— Continued 


Acronym 


WISCONSIN 


WInonsin  Oapartnttnl  of  JiaHos. 


(PR  Doc  98-28974  PiM  10-29-98;  84S  am] 


Friday 

October  30,  1998 


Part  IV 

Department  of 
Housing  and  Urban 
Development 

24  CFR  Part  3280 

Manufactured  Home  Construction  and 
Safety  Standards;  Proposed  Rule 
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DEPARTMEKT  OF  H0U8MQ  AND 
URBAN  DEVELOPMENT 

24  CFR  Part  3280 

[DochM  No.  FR  437t-P-4»1] 
Rm280a-AH23 

Manufacturad  Horn*  Conatrucllon  and 
Safety  Standarda 

AOCNCY:  Office  of  the  Assistant 
Secretary  for  Housing— Federal  Housing 
Conunissioner.  HUD. 
ACTION:  Proposed  rule. 

SUMMANV:  HUD  is  proposing  to  amend 
the  Federal  Manufactured  Home 
Construction  and  Safisty  Standards 
(FMHCSS)  to  update  many  of  the 
standards  that  are  incorporated  by 
reference  therein.  These  reference 
standards,  which  are  developed  by 
voluntary  consensus  or  industry  groups. 

!>rovide  necessary  technical  standards 
or  the  FMHCSS.  These  proposed 
amendments  would  keep  the  FMHCSS 
current  with  the  industries  that  use 
these  reference  standards  by 
incorporating  the  latest  edition  of  these 
standards  and  new  relevant  standards. 
DATfS:  Comment  Due  Date:  December 
29. 1998. 

ADOWHH:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposed  rule  to  the  Rules  Docket 
Clerk.  CMfice  of  the  General  Counsel, 
Room  10276.  Department  of  Housing 
and  Urban  Development,  451  Seventh 
Street  SW.  Washington.  DC  20410. 
Communications  should  refsr  to  the 
above  docket  number  and  title.  A  copy 
of  each  communication  submitted  wiU 
be  available  for  public  inspection  and 
copying  between  7:30  a.m.  and  5:30 
p.m.  weekdays  at  the  above  address. 
Facsimile  (FAX)  comments  will  not  be 
ac(»pted. 

PON  nmTHIR  aiFONMA-nON  CONTACT: 
David  R.  Williamson.  Director.  Office  of 
Consumer  and  Regulatory  Afhirs.  Room 
9156.  Department  of  Housing  and  Urban 
Development.  451  Seventh  Street  SW. 
Washington.  DC  20410;  telephone  (202) 
70»-6423  (thU  is  not  a  toll-free 
number).  Persons  with  hearing  or 


speech  impeinnents  may  access  that 
number  toll-free  via  TTY  by  calling  the 
Federal  Information  Relay  Service  at 
(800) 877-8399. 
SUPPUMENTARY  ■IfORMATlON; 

I.  Background 

The  National  Manubctured  Housing 
Construction  and  Safisty  Standards  Act 
of  1974  (42  U.S.C.  5401  et  seq.)  (the  Act) 
authorizlM  the  Secretary  of  HUD  to 
establish  and  amend  the  Federal 
Manufactured  Home  Construction  and 
Safety  Standards  (the  Standards), 
codified  in  24  CFR  part  3280.  The 
purposes  of  the  Act  are  "to  reduce  the 
number  of  personal  injiuies  and  deaths 
and  the  amount  of  insurance  cost  and 
property  damage  resulting  from 
manuCsctured  home  accidents  and  to 
improve  the  quality  and  durability  of 
manufactured  homes"  (42  U.S.C.  5401). 
Additionally.  OMB  Circular  A-119.  as 
revised  on  February  19. 1998  (63  FR 
8546)  for  consistency  Mrith  the  National 
Technology  Transfer  and  Advancement 
Act  of  1995  (Pub.  L  104-113: 110  SUt 
775)  (NTTAA).  requires  Federal 
agencies  to  use  appropriate  technical 
standards  that  are  developed  or  adopted 
by  private  sector  standards  entities. 
Secticm  15(b)(7)  of  OMB  Circular  A-119 
encourages  agencies  to  review,  in  a 
timely  manner,  their  regulations  that 
may  reference  obsolete  and  outdated 
standards.  In  accordance  with  the  Act 
and  these  purposes.  HUD  is  issuing 
these  proposed  amendments  to  the 
FMHCSS  for  public  comment. 

Throi^  this  proposed  rule.  HUD 
identifies  those  standards  incorporated 
by  reference  in  the  FMHCSS  for  wdiich 
it  has  evaluated  updated  voluntary 
consensus  and  industry  standards  and 
recommends  sdoption  of  updated 
standards  in  accordance  with  section  11 
of  OMB  Circular  A-119.  This  proposed 
rule  only  includes  updates  for  those 
reference  standards  tor  which  HUD  is 
ready  to  accept  a  more  recent  edition.  In 
those  areas  for  %«diich  this  rule  is  not 
proposing  a  more  recent  edition,  HUD 
considers  future  rulemaking  to  be  more 
appropriate.  HUD  intends  to  review  the 
currency  and  applicability  of  the 
incorporated  refsrence  standards 


regularly,  and  to  prepare  proposed 
amendments  to  update  them  on  a  2-year 
cycle.  Where  a  reference  standard 
change  would  impose  additional 
compliance  burdens  or  afiiBct  the 
performance  of  the  homes.  HUD  will 
always  consider  the  advisability  of 
separate  rulemaking. 

Since  these  proposed  amendments 
only  involve  reference  standards,  the 
presentation  of  the  changes  and 
discussion  is  in  the  form  of  tables. 
These  tables  will  list  the  reference 
standards  by  their  designation,  edition 
date,  title,  and  the  sections  of  the 
FMHCSS  in  which  it  can  be  found. 
Table  1  lists  all  the  refermce  standards 
currently  in  the  FMHCSS.  Table  2  lists 
all  the  reference  standards  that  this  rule 
proposes  to  include  in  the  FMHCSS.  An 
indicator  with  each  reference  standard 
wiU  provide  the  action  being  taken  on 
each  standard  by  this  prop<wed  rule. 
Table  3  lists  those  oiganizations 
providing  the  reference  standards  to  be 
incorporated.  Table  4  lists  new 
reference  standards  that  previously  were 
not  referenced  in  the  FMHCSS.  and 
provides  specific  comments  about  some 
of  the  standards.  (Note:  The  reference 
standards  in  Table  4  are  also  listed  in 
Table  2.)  Table  5  lists  those  reference 
standards  that  would  be  deleted  from 
the  FMHCSS. 

n.  CoBunents  Requested 

This  proposed  rule  invites  public 
comment  prior  to  the  final  issuance  of 
changes  to  the  standards  referenced  in 
part  3280.  Commenters  are  urged  to 
identify  and  address  the  particular 
standards  for  which  comment  is  being 
submitted.  Commenters  also  may  offer 
suggestions  for  more  appropriate  or 
more  current  substitutions  of  specific 
proposed  standards. 

m.  Rainrenca  Standards  Cuirently  Ib 
Efiact  (Table  1) 

Table  1  lists  those  reference  standards 
currently  in  effect  in  the  FMHCSS.  The 
last  colunm  in  Table  1  indicates  those 
sections  of  part  3280  in  which  the 
applicable  standard  is  referenced. 


Table  1.— List  of  Standards  Currently  Referenced  in  24  CFR  Part  3280 


SUHUHUB  destonason 

Dale 

TWe 

24  CFR  pMt  3280 

AA  „..._ 

AAMA  Mm.^  

1986 
1968 

Spedfcaion  for  Aluminum  Sttudures.  Construction  Manual 
Secionl.FWhEdMon. 

Voiunlwy  Te«  Mstwd  tor  Ttwmai  TranemMwioe  and  Con- 
densation nsslstance  of  Windovvs.  Doors,  and  QIazed  Wal 
Seciona. 

3280.304(b)(1). 
3280.S08(e). 

Federal  Regirter  /  Vol.  63,  No.  210  /  Friday.  October  30,  1998  /  Proposed  Rules  58571 


Table  1.— List  of  Standards  Currently  Referenced  in  24  CFR  Part  3280— Continued 


StandBfds  designaiion 


AAMA  1701.2 


AAMA  1702.2 


AAMA  1704  .. 

AFPA 

AFPA 

AFPA  . 

AISC 

AISI  

AISI  

AISI  

AITCA190.1 
ANSIA208.1 
ANSI  C73.17 
ANSIZ21.1b 
ANSI  Z21 .5.1 
ANSIZ21.10 
ANSIZ21.15 

ANSIZ21.19  . 
ANSIZ21.20 
ANSIZ21.21 
ANSI  Z21 .22a 

ANSI  Z21 .23a 
ANSIZ21.24  . 
ANSI  221.40  . 

ANSIZ21.47  . 
ANSIZ34.1  ... 
ANSIZ34.1  ... 
ANSIZ97.1   ... 


ANSI  Z124.1   

ANSIZl245a  

ANSI  Z1 24.3a  

ANSI  Z124.4a  

ANSI/A190.1  AITC  

ASME/A112.12 

ANSI/A1 12.14.1   

ANSI/A112ASME  18.1M 
ANSi/A112ASME  19.1  M 
ANSI/A112ASME  19.2M 
ANSI/A112ASME19.3M 

ANSVA112ASME  19.4M 
ANSI/A112ASME19.5M 
ANSI/A112ASME19.7M 
ANSI/A112ASME19.8M 

ANSI/A112ASME21.3M 
ANSI/A112ASME26.1  .. 
ANSi/Bl.ASME20.1  

ANSI/B16.3  ASME  

ANSI/B16.4  ASME  

ANSI/B16.15  ASME 


Date 


1985 

1985 

1985 
1991 

1992 

1992 


1 

1 

1974 

1973 
1992 
1989 
1972 
1993 
1992 
1992 
1992 

1992 
1992 
1992 
1990 

1991 
1992 
1982 

1992 
1982 
1987 
1984 


1991 
1990 
1990 
1990 
1992 
1991 
1975 
1969 
1987 
1990 
1987 

1984 
1979 
1987 
1 


Title 


1985 
1975 
1983 


1992 
1992 
1985 


Primary  Window  and  Sliding  Glass  Door  Vdunlary  Stwidard  for 
Utilization  in  Manufactured  Housing. 


Swinging  Exterior  Passage  Doors  Volinlary  Standard  for  Utiiza- 
lion  in  Manufactured  Housing. 

Voluntary  Standard  Egress  Window  Sysieim  for  Uliizaiion  in 
Manufactured  Housing. 

National  Design  Specifications  for  Wood  ConBtrudion  WSh  Sup- 
plement.  Design  Values  for  Wood  Constnictioa 

Wood  Structural  Design  Data  ....„ 

Design  Values  for  Joists  and  RaAers.  American  SoRwood  Lum- 
ber Standard  Sizes. 

Spedicalion  for  Structural  Steel  Buidngs  Allowable  Stess  De- 
sign and  Plastic  Desiga 

SpecHication  for  the  Design  of  Cold-Fonned  Steel  Structural 
Members. 

Stainless  Steel  Cdd-Fonned  Stoucturtf  Design  Manual 

Manual  for  Structural  AppNcaiions  of  Steel  Cables  for  Buildkigs 

For  Wood  Products-Structural  Glued  Laminaled  Tanber 

Wood  Particlebowd 

Dimensions  of  Caps.  Plugs  and  RecepJades.  Grouridng  Type  ... 

Household  Cooking  Gas  Appliances  _ 

Gas  Clolties  Dryers  Type  I  

(aas  Water  Heaters 

Manually  Operated  Gas  Valves  for  Appfances,  Appliance  Corv 

nector  Valves  and  Hose  End  Vtfves. 

Refrigerators  Using  Gas  Fuel  

Automatic  Gas  IgrMon  Systems  and  Componerts  

Automattc  Valves  for  Gas  Appliances 

Relief  Valves  and  Automatic  Gas  Shutoff  Devices  for  Hot  Water 

Supply  Systems. 

Gas  Appiapce  Thennostats 

Metal  Connectors  for  Gas  Applianoes  

Gas  Fired  Absorption  Summer  Air  Condttoning  Appfances 


Ga»-Fired  Central  Furnaces _ 

For  Certificaimn— Third-f>arty  Certilication  Progrwn 

For  Certificalion— Thir(M*arty  Certification  Program  . 

Safety  Performance  Specifications  and  Metfwds  of 
Safety  Glazing  Materisris  Used  in  Buidmgs. 


Test  for 


Plastic  Bathtubs  Units  With  Addenda  „... 

Plastic  Shower  Receptors  and  Shower  Stdb  WSh  Addendum  .... 

Plastic  Lavatories  With  Addendum  _ 

Plastic  Water  Cloeets.  Bowls,  and  Twiks  Wilti  Addendum 

For  Wood  Products.  Structure  Glued  Laminated  Tmnber 

Air  Gaps  in  Plunttng  Systems 

Backllow  Valves  

Ptombing  Fixture  FMings 

Enameled  Cast  Iron  Pluntoing  Fixtures 

Vitreous  China  F>lumbing  Fixtures 

Stainless  Steel  Plumfaing  Fixtures  (Designed  for  Residential 

Use). 

Porcelein  Enameled  Formed  Steel  F>luiT<)ing  Fixtures „ 

Trim  for  Water  CloseL  Bowls.  Tanks  and  Urinals  ..„ 

Whirtood  Bathtub  Appianoes ™ 

Suction  FMings  for  Use  in  Swimming  Poote.  Wsdng  Pools. 

Spas.  Hot  Tubs  and  Whirtoool  Bathtub  AppKwices. 

Hydrants  for  UtWy  and  Maintenance  Use  

Water  Hammer  Arresters  __„„........„„„......_. 

Pipe  Threads.  General  Purpose  (Inch) 


24  CFR  part  3280 


Maleabtolron 
Gray  Iron 
Cast  Bronze 


Fittings  ......„_.. ......... 


3280.403(b) 

3280.403(e) 

3280.403(e)(2) 

3280.404(b) 

3280.406(b) 

3280.405(e) 

3280.405(e)(2) 

3280.404(b) 

3280.404(e) 

3280.304(b)(1) 

3280.304(bK1) 
3280.304(b)(1) 

3280.304(b)(1) 

3280.306(i)(1) 

3280.304(b)(1) 

3280.306(i)(1) 

3280.304(b)(1) 

3280.306(i)(1) 

3280.304(b)(1) 

3280.304(b)(1) 

3280.304(b)(1) 

3280J03(g) 

3280.703 

3280.703 

3280.707(d)(2). 

3280.703. 

3280.703. 

3280.703. 

3280.703. 

3280.604(b)(2). 

3280.703. 

3280.703. 

3280.703. 

3280.703 

3280.714(a)2. 

3280.703. 

3280.406(eM1). 

3280.403(e)(1). 

3280.113(b). 

3280J04(b)(1). 

3280.403(dM1). 

3280.607(b)(3)(e). 

3280.604(b)(2). 

3280.604(b)(2). 

3M0.604(b)(2). 

3280.604(b)(2). 

3280.304(b)(1). 

3280.604(b)(2) 

3280.604(b)(2). 

3280.604(b)(2). 

3280.604(b)(2). 

3280.604(b)(2). 

3280.604(b)(2). 

3280.604(b)(2). 
3280.604(b)(2). 
3280.604(b)(2). 
3280.604(b)(2). 

3280.604(b)(2). 

3280.604(b)(2) 

3280.604(b)(2). 

3280.703. 

3280.706(e). 

3280.706(d). 

3280.604(b)(2). 

3280.604(bH2). 

3280.604(b)(2). 
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Table  1.— List  of  Standards  Currently  Referenced  in  24  CFR  Part  3280— Continued 


StWKteRto  designation 


ANSI/B16.18 
ANSI/B16^ 
ANSI/B16.23 
ANSI/B16.26 
ANSI/B16.29 


ASME 
ASME 
ASME 
ASME 
ASME 


ANSI/B36.10  ASME 

ANSI/A13S>HA  4  .. 
ANSI/A135>HA  5  .. 
ANSI/A135J^HA  6  . 
ANSI  21(yARI  240 


ANSI/14  NSF 
ANSI/24  NSF 


Dale 


ANSI/I.S.  1  NWWDA 

ANSI/I.S.  2  NWWDA 
ANSI/I.S.  3  NWWDA 
ANSI/I.S.  4  NWWDA 


APA  E  30M  

APAS811M  > 

APA  S  812P 

APA  U  813K „ 

APA  U  8140  

APA  H  8150  

APAY510Q  

APA-PRP  E-108P. 

APA  E  30M  

ASCE  7  


E445N 


ASHRAE 


ASSE  idbi 


1984 
1989 
1982 
1988 
1986 

1979 


1962 
1988 
1990 
1989 


990 
988 

987 

987 
988 
981 

983 
990 
982 
990 
990 


TM* 


ASSE  1002 

ASSE  1008 

ASSE  1007 
ASSE  1008 

ASSE  1011 


ASSE  1014 
ASSE  1016 


ASSE  1017  ... 
ASSE  1019  ... 
ASSE  1023  ... 
ASSE  1025  ... 
ASSE  1037  ... 


ASTM  A53  ... 

ASTM  A74  .. 
ASTMA530 


903 
980 
993 
968 

960 

988 

990 

986 

966 

988 
986 

962 

990 
988 

986 

978 

979 

978 

990 

993 

992 
990 


Cast  Copper  Aloy  Solder-Joint  Prassura  FWings  

WrougM  Copper  and  Copper  Aloy  Sddar-Joinl  Prassura 

Cast  Copper  Aloy  Soider-JoM  Drainage  FltBngs    DWV  

Cast  Copper  Atoy  FldingB  for  Flared  Copper  Tubes 

Wrought  Copper  and  WrougM  Copper  Aloy  Sdder-Joint  Drain- 
age Fittings— DWV. 
Welding  ani  Saamiass  WrougM  Slaal  Pipe 


ftBfir  Hardboaid ..__^........._.......~.............>.~~... 

Prellnished  Hardboard  Paneing 

Hardboard  Siding 

Unitary  Air-CondRioning  and  Air-Souroe  Haat  Pump  EquipmeM 


24  CFR  part  3280 


Plastic  Piping  Componerts  and  Related  Materials  .. 
PlunMng  System  Components  tor  Manutadured 

Racraaion  VaMdes. 
Wood  Flush  Doors  ~ 


Homes  and 


Non-Prassurs   TrsatmsM   tor 


Wood  WindOKws  

Wood  SHOng  Patio  Doors 

Water    RspeleM   Prasenwtive 

MHwoiIl 

DesignOineSuction  Guide.  ResidsnHai  and  Commercial 

Design  snd  Fabhcalion  of  Ptywood  Curved  Panels  

Design  wid  Fabrication  of  Glued  Ptywood  Lumber  Baams 

Daaign  and  Fabrication  of  Plyiwood  SMasad^Un  Panels 

Desii^  «id  Fsbricalton  of  Ptywood  SancMch  Panato  

Design  wxl  Fabrication  of  Al-Plywood  Beams 

Plywood  Design  SpacMcation : 

Peitofmanoe  Standards  mi  Poicies  lor  Stmctural  Use  Panels 
APA  Daeigr^Construction  Guide.  ResidsntisI  and  Commercial .... 
American  Society  of  Civi  Engineering  Minimum  Design  Loads 

tor  BuUkigs  and  Other  Structures. 
ASHRAE  HmvJbook  of  Fundamentals 


ASME  Bolsr  and  Pressure  Vessel  Cods,  VIII,  Division  1  

Pertormanoe  Requirements  for  Pipe  Appled  Atmoepheric  Type 

Vacuum  Breattars. 
Pertarnwnoe  Requirements  tor  Water  Cloeet  Flush  Tank  Ft 

Vtfvas  (Balcocks). 
Plumbing    Requirements    for    Residential    Use    (Household) 


Performance  Requiramants  for  Home  Laundry  Equipment 

Perfomwnca  Requirements  for  Household  Food  Waste  Disposer 
Units. 

Pertornw«e  Requirements  for  Hoee  Connectioni  Vacuum 
Breakers. 

Pertormwwe  Requirements  for  Handheld  Showers  

Petlorrmnoe  Requiramants  for  IndMduai  Thermostatic  Pressure 
Balancing  mtd  Combinatton  ConM  lor  Bathing  FaciWies. 

Psrformanca  Requirements  for  Terrpsralura  Activated  Mixing 
Valves  for  Primary  Domestic  Use. 

Perlonnanoe  Requirements  for  Wal  Hyttanls.  Frost  Proof  Auto- 
matic Draining.  Anb-BacMlow  Types. 

Partormanca  Requiramants  for  Hot  Water  Dispensers.  House- 
hold Slorags  Type  EleclricaL 

Performance  Requiramants  for  Divarters  tor  Plurhbing  Faucets 
vrilh  Hoss  Spray,  Anti-Siphon  Type.  Rasidsntiai  Applications. 

Perlormanoa  Requirements  tor  Preaaurized  Fkiahing  Devices 
(Fkjshometers)  tor  Plumbing  Fixtures. 

Standard  Spedllclton  tor  Pipe.  Steel.  Black  and  Hot-Dipped 
ZincHCoalad.  Welded  and  Seamtoes. 

Standwd  Spedicatton  for  Cast  Iron  SoM  Pipe  and  Finings  

Standard  SpacMcation  for  1963  Electric  Heiistance-Wehtod 
Coitod  Slael  Tubing  for  Gas  and  Fuel  01  Unaa. 


3280.804(b)(2). 
3280.604(b)(2). 
3280.604(b)(2). 
3280.604(b)(2). 
3280.604(b)(2). 

3280.604(b)(2). 

3280.703. 

3280.706(b)(1). 

3280.706(b)(1). 

3280.304(b)(1). 

3280.304(b)(1). 

3280.304(b)(1). 

3280^1 1(b) 

3280.703 

3280.714(a)(1) 

3280.714(a)(1)(D. 

3280.714(a)(1)  (Mi). 

3280.604(b)(2). 

3280.604(b)(2). 

3280.304(b)(1). 
3280.406(c)(1). 
3280.304(b)(1). 
3280.304(b)(1). 
3280.304(b)(1). 

3280.304(b)(1). 

3280.304(b)(1). 

3280.304(b)(1). 

3280.304(b)(1). 

3280.304(b)(1). 

3280.304(b)(1). 

3280.304(b)(1). 

3280.304(b)(1). 

3280.304(b)(1). 

3280.304(b)(1). 

3280.305(c)(1)(ii)(A). 

3280.508(a).  (b). 

3280.511(a)(1). 

3280.704(b)(2). 

3280.804(b)(2). 

3280.604(b)(2). 

3280.604(b)(2). 

328a604(b)(2). 
3280.604(b)(2). 

3280.604(b)(2). 

3280.604(b)(2). 
3280.604(b)(2). 

3280.604(b)(2). 

3280.604(b)(2). 

3280.604(b)(2). 

3280.604(b)(2). 

3280.604(b)(2). 

3280.604(b)(2). 

3280.703. 

3280.804(b)(2). 

3280.703 

328a706(b)(4). 


Federal  Register  /  Vol.  63,  No.  210  /  Friday,  October  30.  1998  /  Proposed  Rules  58573 


TABL6  1.— List  of  Standards  Currently  Referenced  in  24  CFR  Part  3280— Continued 


Standards  designatton 


ASTMB42 
ASTMB43 
ASTMB88 


ASTMB2S1 
ASTMB280 


ASTMB306 
ASTMC36  . 
ASTMC564 


ASTMD781   . 

ASTMD2235 

ASTMD2S64 

ASTMD2661 

ASTMD2665 

ASTMD2846 

ASTMD3309 

ASTMD3311 

ASTMD3953 

ASTMD4442 

ASTMD4444 

ASTM  E-84  ... 

ASTM  E96 

ASTM  E162  „. 
ASTM  E773  ... 


Date 


ASTM  E774 

ASTM  E1333 


ASTMF628 


CISPI  301 


CISPI  HSN 


FSWWP541E 
FS  ZZR765B  .. 


HPMAHPSG 
HPMAHP1   ... 


HUDUM2Sd  

HUD  5945  USER 
lAPMO  PS  2  


993 
991 
993 

993 
993 


992 
993 


973 


991 
991 
991 
992 
992 
992 
991 
992 
992 
991 
993 
990 


992 
990 


991 


990 


985 

980 
970 

986 
993 

973 

992 


TiHe 


Standard  Specificatwn  for  Seamless  Copper  Pipe.  Standard 

Sizes. 
Standard  Spedftoalion  for  Seamless  Red  Brass  Pipe.  Standvd 

Sizes. 
Standard  Specifk:^ion  for  Seamless  Copper  Water  Tube 


Standard  Specificalion  for  General  Requirements  for  WrougM 

Seamless  Copper  and  Copper  /Moy  Tube. 
Standard  Spedicatnn  for  Seamless  Copper  Tube  for  Air  CondK 

ttoning  and  Refrigeration  FieU  Service. 


Sol 


Standard  Spedficatton  for  Copper  Drainage  Tube  (DWV)  ... 

Standard  Spedficatton  for  Gypsum  WaKxwd 

Standard  Specification  for  Rubber  (baskets  for  Cast  Iron 

Pips  and  Fitlngs. 
Standard  Test  Methods  for  Puncture  «id  StMness  of 

board,  and  Corrugated  and  Sold  FiMrboard. 
Standard  Specification  for  SolveM  CertHM  for  Acrytonitrite-Bula- 

dtone  -Styrsna  (ABS)  Plaslic  Pipe  and  Fidings. 
Standard  Spedficatton  Ipr  SolveM  Cements  for  Poly  (Vinyl  Chto- 

ride)  (PVC)  Plastic  Piping  Systorm. 
Standard  Specification  tor  AcryfonWto  Duladtona-Styrsne  (ABS) 

Schedute  40  Plastic  Drain.  Waste,  and  VaM  P^e  wid  FNfings. 
Standard  Spedficatton  for  Pdy  (Vinyl  Chloride)  (PVC)  Ptasic 

Drain.  Waste,  and  VeM  Pipe  and  FHUr^s. 
Standard  Spedficatton  tor  Chtorinated  Poly  (Vinyl  Chtorida) 

(CPVQ  Ptasttc  Hot-wid  Coto-Water  DisStMtton  Systems. 
Standard  Spedficatton  for  Polybutylene  (PB)  Ptaslk:  Hot-wid 

Coto-Walar  DisMbulton  Syslsms. 
Standard  Spadficalion  for  Drain.  Waste,  md  VeM  (DWV)  Plastic 

rmings  rausiiB. 
Standard  Spadficalion  for  Snapping.  Flat  Steel  wid 


Standard  Test  Methods  tor  Direct  Moisture  ConleM  Measure- 

meM  of  Wood  and  Woodless  Materials. 
Standard  Test  Methods  for  Use  and  (MbnOon  of  Hand4teU 

Moisture  Meters. 
Standard  Test  Method  for  Surface  Burning  CharKteristtos  of 

rharino  Matnririn 
Sttndard  Test  Methods  for  Water  Vi^nr  Trwismission  of 


Standard  Test  Malhod  lor  Surface  FlMwnabWy  of 
Using  a  RadoM  Heat  Energy  Souroe. 

Standard  Test  Methods  for  Seal  DuraMfity  of  Seded  Insulating 
Glass  Unite. 

Standard  Spedficatton  tor  Sealed  Inautelng  Gtess  Unite 

Standard  Test  Method  for  Determining  FonnahJehyde  Levels 
from  WtoodProducte  Under  Defined  Test  CondMons  Using  a 
Large  Chantoar. 

Standard  Spedficatton  for  AcrytonHrito  Dutadtone-Styrene  (ABS) 
Schedute  40.  Plastto  Drain.  Waste  and  VeM  Pipe  «Mth  a  Cel- 
lular Core. 

Standard  Specificalion  tor  Hubtess  Cast  Iron  Sol  Pipe  and  Fit- 
tings for  Sanitery  and  Stonn  Drain.  Waste,  and  VeM  Piping 
Applications. 

Spedficatton  tor  Neoprene  Riiiber  Gaskate  tor  HUB  wid  SpigM 
Cast  Iron  Sol  Pipe  and  Fittings. 

PlurMxng  Fixtures  (General  Spedficattons) „ 

Slicone  Rubber,  Low  and  High  Temperature  and  Tear  Resist- 
ant. Contorming  to  Rubber.  Sttoone. 

Structural  Design  Quids  tor  Hardwood  Plywood  Wal  Panels 

Interim  Vduntary  Standard  tor  Hardwood  and  Decorative  Ply- 
wood. 

Appficatton  and  Fastening  Schedute:  Powsr-Drivea  MochoM- 
caly  Driven  and  Manualy  Driven  Fasteners. 

Overal  U-Vakies  and  Heating/Coofing  Loads  Manufactured 
Homes.  PNL  8006. 

Material  and  Property  Standard  for  Cast  Brass  and  Tubing  P- 
Traps. 


24  CFR  part  3280 


3280.604(b)(2) 

3280.703. 

3280.604(b)(2) 

3280.706(b)(1). 

3280.604(b)(2) 

3280.703 

3280.70S(bK3) 

3280.706(b)(3). 

3280.604(b)(2) 

3280.703. 

3280.703 

3280.705(bM3) 

3280.706(b)(3). 

3280.604(b)(2). 

3280.304(b)(1). 

3280.604(b)(2) 

3280.611(d)(5). 

3280.304(b)(1) 

3280.305(g)(5). 

3280.604(b)(2). 

3280.604(b)(2). 

3280.604(b)(2). 

3280.604(b)(2). 

3280.604(b)(2). 

3280.604(b)(2). 

3280.604(b)(2). 

3280.306(g)(2) 

3280J06(b)(2Mv). 

3280.304(b)(1). 

3280.304(b)(1). 

3280.20S(a). 

3280.504(a). 

3280.203(a). 

3280.403(dK2). 

3280.403(d)(2). 
3280.406(b). 

3280.604(b)(2). 

3280.604(b)(2). 

3280.61 1(dK5)(iv). 

3280.604(b)(2). 
3280.61 1(dK5)0v). 

3280.304(bM1). 
3280.304(b)(1). 

3280.304(b)(1). 

3280.506(b). 

3280.604(b)(2). 
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Standanto  designation 


IAPM0PS4 

IAPM0PS5 
IAPM0PS9 


lAPMO  PS  14  .. 
IAPMOPS23  .. 
IAPM0PS31  .. 
lAPMO  TSC  9  .. 
IAPMOTSC22 
IAS  3  


IITJ6461  

MIL  L1064E  .„.. 
NFPA31  


Date 


NFPA54 
NFPA56 

NFPA70 


NFPA  gOB  

NWWDA  I.S.  3 
NW^DA  I.S.  4 

^^^9    I     ■••••••••••••■•■ 


PS  2  

PS  20  

SAEJ533b 


SJ 


TPI 

UL04 


UL103 

UL109 

UL127 
UL174 
UL181 


UL217  .. 
UL307A 


UL307B 

UL311  .. 
UL441   .. 
UL466  . 
UL560  .. 
UL  737  .. 
UL102S 
UL1042 
UL1086 
UL1482 


1990 

984 
984 

989 


991 
992 

986 
987 


Material  and  Property  Standard  tor  Drains  tor  Prefabricaled  and 

Precast  Showers. 

Material  and  Property  Standard  tor  Special  Cast  Iron  Fittings 

Malarial  «id  Property  Standard  tor  Diversion  Tees  and  Twin 

Wests  Etoow. 
Materia  and  Property  Standard  tor  Flexible  MetaMc  Water  Con- 


Material    «id    Property    Standard   tor    Drainage    Dishwasher 

Airgaps. 
Material  and  Property  Standards  tor  Backltow  Prevention  As- 


Standwd  tor  Gas  Supply  Connectors  tor  Manufactured  Moliile 


24  CFR  part  3280 


975 

992 

983 
992 

992 

993 

993 
988 
981 

983 

992 

994 
972 


992 

986 
991 

969 

983 

992 

991 
990 
964 
993 
990 

967 

990 
991 
967 
990 
991 
991 
993 
988 
988 


Standard  tor  Porcelain  Enameled  Formed  Steel  Plurnbing  Fix- 
tures. 
AQA  Requirefnents  tor  Qas  Connectors  tor  Connection  of  Fixed 

AppNwioes  tor  Outdoor  InstaMion.  Parte  Trailers  and  Manu- 
factured (MoUe)  Homee  to  the  Gas  Si«)ply. 

Developmert  of  Mabie  Home  Fire  Test  Methods  to  Judge  the 
Fire-Safe  Pertormence  of  Foem  Plaslto. 

Liners.  Case,  and  Sheet  Overwrap:  Water-Vapor  Proof  or  Wa- 
terproof. Flextole. 

InstaMion  of  OI4uming ~ - 

Naturri  Fusi  Qas  Cods  

Standwd  for  the  Storage  and  Handtag  of  Uqueied  Petroleum 

Oeses. 
Natiorwl  ElecSical  Code _ 


Warm  Air  Healing  and  Air  CondMoning  Systems 

Wood  SHdtog  Patto  Doors - 

Walsr  RspsMsr*  Presen«tive  Non  Pressure  Treatme(«  for  MH- 
wortL 

Voluntvy  Product  Standard.  Construction  and  Industoial  Ply- 
wood. 

Pertonwwe  Standard  for  Wood^Med  Skuctural  Use  Panels  .. 

AmsricM  Softwood  Usrber  Standard 

Flarss  for  Tubing 

Stwidanl  SpecHtotfon  LomJ  Tables  and  WeIgM  Tables  for  Steel 

Joists  and  Stsel  Joist  Girders. 
Desii^  Spedications  for  Metal  Plala  Connectwl  Wood  Trusses 
Tests  for  FlanvnabWy  of  Plasttc  Materials  for  Parts  in  Devtoes 

and  Applances. 

Chimneys,  Fadory-BuM  Residential  Type  and  Buikfing  Healing 
Applwice. 

Tube  Fitlngs  for  Flammable  wid  Corrbusttoto  Fluids.  Refrigera- 
tion Service  and  Marine  Use. 

Fadory-BuM  Firaptaces ~ 

Household  ElecSIc  Storage  Tank  Walsr  Heaters 

Factory  Mads  Air  Ducts  and  

Connsclors  - 

Singto  and  MuMple  Statton  Smoke  Delsclors  

LkMd  Fuel-Buming  Heating  Appliances  for  Manufactured 
Homes  and  Ftecreabonal  Vehtoies. 

Gas  Burning  llsaMng  Applanoes  tor  Mobie  Homes  and  Rec- 
reaHon^  Vehicles. 

Roof  Jacks  for  Manufactured  Homes  and  Recreattonal  Vehtoies 

Gas  Vents .....■^..■■...■^ - 

Central  Cooing  Air  CondNtoners « 

Piglaa  mta  Flextito  Hoee  Connectors  for  LP-Gas 

Firepisoe  Stoves _.»..~..~~ 

ElecSic  Air  Healers  — 

ElecSic  Daseboerd  Heating  Equipmer« 

EtocWc  Central  Air  Healing  Equipment 

Room  Heaters  Solk^FusI  Type — 


3280.604(b)(2). 

3280.604(b)(2). 
3280.604(b)(2). 

3280.604(b)(2). 

3280.604(b)(2). 

3280.604(b)(2). 

3280.703. 

3280.604(b)(2). 

3280.703. 

3280207(a)(4). 

3280.61 1(d)(5)(iv). 

3280.703. 

3280.707(f). 

3280.703. 

3280.703. 

3280.704(b)(5)(i). 

3280  J01  (a). 

3280.001(b). 

3280.703. 

3280.304(b)(1). 

3280.406(C)(1). 

3280.304(b)(2). 

3280.304(b)(1). 

3280.304(b)(1). 

3280.304(b)(1). 

3280.703. 

3280.706(f)(1). 

3280.706(f)(2). 

3280.304(b)(1). 

3280.304(b)(1). 
3280.715(e)(1). 

3280.703. 

3280.703. 

3280.703. 

3280.703. 

3280.703. 

3280.715(e). 

3280.206(c). 

3280.703. 

3280.707(f). 

3280.703. 

3280.703. 
3280.703. 
3280.703. 
3280.703. 
3280.703. 
3280.703. 
3280.703. 
3280.703. 
3280.703. 


IV.  Propoeed  Changes  To  Raferance 
Standards  (Table  2) 

Table  2  is  the  list  of  updated 
standards  being  proposed.  Those 
reference  standards  that  would  be 
deleted  from  HUD's  incorporation  by 
reference  do  not  appear  in  this  table; 


however,  they  are  listed,  along  with  the  would  impose  new  or  significantly 

reason  for  deletion,  in  Table  5.  When  altered  requirements  are  on  hold  and  are 

the  most  recent  edition  of  a  reference  indicated  by  "H. "  New  referoice 

standard  is  being  proposed,  it  is  standards  proposed  to  be  incorpoiUed 

indicated  by  a  "U."  If  the  current  are  indicated  by  an  "N";  the  new 

edition  would  be  retained  because  it  is  standards  are  listed  in  Table  5.  The 

the  most  currant,  it  is  indicated  by  a  indicate  is  located  just  above  the  first 

"NC."  Updated  reference  standards  that  letter  of  the  standards  designation. 


TABLE  2.— List  of  Proposed  Standards  To  Be  Referenced  in  24  CFR  Part  3280 


SlarKlards  designatnn 


U 
AA 


N 


AAMA/NWWDA  101/I.S.2-97 

U 

AAMA  1503 


N 

AAMA  1600  ... 

U 

AAMA  1701.2 


U 

AAMA  1702^ 


H 

AAMA  1704 


Date 


NC 

AI8I  

I4C 

ANSI  A190.1  AITC 

U 

ANSIA208.1  

N 

ANSI  A20e.2  

NC 

ANSI  C72.1  

NC 

ANSI  C73.17 

U 

ANSIZ21.1  „, 

U 

ANSIZ21.5.1   


997 


997 


990 
995 

995 

965 

997 

993 

992 
993 
981 

996 

974 

973 
992 

993 
994 
972 
972 


T«e 


Speciftoalton  tor  Atominum  Structures.  Constouctton  M«iual 
Sedtonl. 

Voluntary  Spedfeations  tor  Aluminum.  Vinyl  (PVC)  and  Wood 
Windows  and  Glass  Doors. 

Votontary  Test  Method  for  Thennal  Transmittance  and  Con- 
densatnn  Resistance  of  Windows.  Doan.  and  Glazed  Wal 
Sections. 


Voluntary  Specification  tor  Skylights 


995 


Primary  Window  and  Sidmg  Glass  Door  Votontary  Standwd  for 
Utiizatton  in  Manufactured-Housing. 


Swinging  Exterior  Passage  Doors  Votontary  Stwidard  tor  Utiiza- 
tton in  Manufactured  Housing. 


Vokintary  Standard  Egress  Window  Systems  tor  UtMzalton  in 
Manutoctured  Housing. 

Nattonal  Design  Spedftoaltons  for  Wood  Constmction.  1997  Edh 
tion.  Wm  Supplement.  Design  Vahjss  tor  Wood  Constructna 

Design  Vakws  for  Joists  SRd  Rafters,  American  Softwood  Lum- 
ber Standard  Sizes. 

Wood  Stmcturai  Design  Data.  1986  EdWon  with  1992  Revisions 

Span  Tables  for  Joist  and  Rafters  


Spectftoatton  for  Structural  Steel  BuMtogs-ANowObte  Stress  De- 
sign and  Plastic  Design  June  1. 1960. 

Speciftoatton  for  Ihe  Design  of  Cokl-Formed  Steel  Skuctural 
Stainl^  Steel  CoU-Formed  Structural  Design  Mwiual 


Manual  tor  Structural  Applications  of  Stsel  Cables  for  BukSngs 

For  Wood  ProductSrStnjctural  Gtoe  Lwinaled  Twrbot 

woou  famcieooara  .. . „ „ . _„ 

Medum  Density  Ftoerboard 

Etoctric  Storage  Water  Heaters  

Dimenston  of  Caps,  Ptogs  and  Receptacles.  Groisid  Type 


24  CFR  part  3280  ref- 


HousehoU  Cooking  Gas  Appliances  with  supplement  Z2l.la 
1907. 

Gas   Ctolhes   Dryers   Volume    1,   Type    1    wih   supplemani 
Z21.5.1a  1996. 


3280.304. 


3280.304(b)(1). 
3280.406(c)(2). 

3280.50e(e). 

*  1503  used  to  be  1503.1 


3280.403(b). 

3280.403(b). 
3280.403(e). 
3280.403(e)(2). 

3280.406(b). 
32a0.406(e). 
3280.406(e)(2). 

3280.404(b). 
3280.404(e). 

3280.304(b)(1) 

3280J04(b)(1). 

3280.304(b)(1). 
3280.304(bK1). 

3280.304(b)(1). 
3280.306(i)(1). 

3280.304(bM1). 
3280.306(i)(1). 

3280.304(bM1). 
3280.306(0(1). 

3280.304(b)(1). 

3280.304(b)(1). 

3280.304(bM1). 

3280.304(bM1). 

3280.707(d). 

3280.803(g). 

3280.703. 

3280.703. 
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u 

ANSI  Z21.10  ... 


u 

ANSIZ21.15 

U 

ANSI  Z21.19 

U 

ANSIZ2120 

U 

ANSIZ21.21 

NC 

ANSIZ21.22 

U 
ANSIZ21.23 


U 

ANSIZ2124  .. 
U 
ANSIZ21.4ai 

U 
ANSIZ21.47  .. 

U 

AN8IZ21.54  .. 
U 
ANSIZ34.1  ... 


U 

ANSIZ124.1  

U 

AN8IZ124.2  

U 

ANSIZ124J  

U 

AN8IZ124.4  

U 

ANSVA136.4  AHA  — 

U 

ANSI/A136.S  AHA  — 

U 

ANSI  21<yARI  240  Ak 


NC 

AN8IA11Z1  ASME.2.-.. 

U 

ANSI  A112.ASME  14.1  ... 

U 

ANSIA112ASME18.1M. 

U 

ANSI  A1 12  ASHE  19.1M, 

U 

ANSIA112ASME19.2M 

NC 

ANSIA112ASME19JM 

U 

ANSVA112ASME19.4M 

NC 

ANSI/A112ASME19.SM 

U 


ANSI/A112ASME19.7 


1999 

1997 

1996 

1997 
1996 
1 


Tito 


Qm  WMr  HMtora-Vdumt  1  Storag*  WMsr  HMtora  wMi 
mpm  Ralngi  of  76,000  BTU  pv  hour  or  LMt  wlh 
mm*  la  1994.  lb  1904.  ft  1c  1994. 


1993 

1997 

1 


190S 

1990 
1993 


MwiMrfly  Opwatod  Qm  VaKwa  for  Af^lafCM.  Afiplanoa  Corv 
rwdor  VtfwM  mi  Horn  End  VaKMa. 

naWoaralorB  IMng  Qas  Fual  wMh  a(4Vtonwr«  .19a  in  1992  and 
.19b  in  1996. 

Automalc  Qas  IgnMon  Systoma  and  Componanto 

Aulomalc  Valwaa  lor  Qas  Ai^lancas 

RaM  Valwaa  «id  Aulomalc  Qas  Shulo9  Davioas  lor  Hot  Wator 
S(<vly  Systoms  WNh  Addsndum  Z21.22»-199a 

Qas  AppMancs  ThormosMs  wNh  si^iplsmsr*  23a  In  1994  and 
23b  in  1997. 


24  CFR  part  3280  rsl- 


Oonnaclors  for  Qas  Applanoaa 


Qas  Fhad  Haal  ActMlad.  Air  CondM)ninB  and  Haal  Pump  Ap- 
wih  tufftmnmt  .la  m  1997. 


flasFlrstl  CanM  Fumaoaa  w«i  supptomaits  .47a  in  1995 .47b 
In  1907. 

Olrsct  Vani  CanM  Fwiwoos  WNh  Addsndum  Z21 .64a-l992  .... 
TNid  Party  CartHcaaon  —.....— ~..~~.—~~.~...~.~~™...........~"~..— 


1 

1996 

1 

1 

1 

1996 

1 


BaVauba  UnRs 

Showar  RacapkMS  and  Showsr 


PtoaNc  Wator  Closais.  Bofwis.  and  Tanks 


UnKaiy  Alr-CondMMiino  ft  Sourca  Haat  Pump  Equipmanl 


1991 
1990 

1996 
1904 
1996 
1987 
1904 
1979 


Air  Qapa  in  Plunttng  Systoms 


BaoMowVafctoa  .. 
•nsaWi  mad  1990 


Plumbino  Fbilwa  FiMnos  ....«...•.— ...~~..~..—~.~~—~—~~—™... 

En«nstod  Cast  Iron  Plwrbino  Fixhcaa 

VMraous  CNna  Plumbing  Fbduraa  „.......~....~-..~~~.~-.-.~~. 

SMntoaa  Stoal  Plumbtog  Fixluras  Dssignsrt  for  RasidsnNal 
PonaWn  Enamatod  Fomnad  Stoal  Plumbing  Fixlursa 


Trim  lor  Wator  dooat  BonIs,  Tanks  and  Urinate 
•naaifc  mad  1990 


328a707(dK2). 


3280.703. 

3280.703. 

3280.703. 

3280.703. 

3280.604(a). 
3280.703. 

3280.703. 

3280.703. 

3280.703. 
328a714(aH2). 

3280.703. 

3280.703. 

3280.403(aM1). 
328a406(aM1). 

3280.804<a). 

328a804(a). 

328a804<a). 

3280.804(a). 

3280.304(bK1). 

3280.304(b)(1). 

3280.511(14. 

3280.703. 

S28a714(a)(1). 

328a714(aM1)(l). 

328a714(aK1)(D. 

328a604(a). 

3280.e04<a). 

328a804(a). 
3280.604(a). 
328a604(a). 
328ae04(a). 
328a804(a). 
328a804(a). 

328a804(4. 
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TABLE  2.— UST  OF  PROPOSED  STANDARDS  TO  BE  REFERENCED  IN  24  CFR  PART  3280— Continued 


Standards  designation 


NC 

ANSI/All 2.  ASME  19.8 


NC 
ANSI/A112ASME21.3M 

NC 

ANSI/A112  ASME  26.1  ... 

NC 

ANSI/B1.20ASIME.1  


NC 

ANSI  B1  6.3  ASME 

NC 

ANSI  B16.4  ASME 

NC 

ANSI  B16.15  ASME  .... 

U 

ANSI/B16.18  ASME  .... 

U 

ANSI/B16.22  ASME  .... 

U 

ANSI/B16.29  ASME  .... 

U 

ANSI/B36.10  ASME  M 


U 

ANSI/14  NSF 

U 

ANSI/24  NSF 


N 

ANSI/61  NSF 

U 

ANSi/TPI  1  .... 


NC 

APA  E  30M  ... 

NC 

APA  S  811 M  ... 

NC 

APA  S  812P  ... 

NC 

APA  U  813K  .... 

NC 

APA  U  814Q  ... 

U 

APA  H  815E  .... 

U 

APA  51  

U 

APA  E  30M  


H 
ASCE7 


U 
ASHRAE 


NC 
ASME 


Data 


987 


9^ 
983 

992 
992 
985 

994 
995 
994 


Tito 


Suction  Fittings  for  Use  in  Swimming  Pods.  Wadng  Pools. 

Spas,  Hot  Tubs  and  Whirlpool  Bathtub  Appliances. 
*Reaflinned1996 

Hydrants  for  Utiity  and  Maintenance  Use  ..... 

'Reaffirmed  1995 


Water  Hammer  Arresters 


Pipe  Threads.  General  Purpose  (Inch) 
*Reaffinned1992 


Maleabto  Iron  Threaded  Fittings  

Gray  Iron  Threaded  Fittings 

Cast  Bronze  Threaded  Fittings  „ 

Cast  Copper  Aloy  Sotder^Joinl  Pressure  Fittings  

WrougN  Capper  and  Copper  Aloy  Solder-Joint  Pressure  Fitting 


Wrought  Copper  and  WrougN  Copper  Altoy  Solder-Joint  Drain- 
age fittings  DWV. 


Weldmg  and  Seamtess  Wrought  Steel  Pipe 


996 


997 
995 

993 
990 
992 
990 
990 
995 
997 


997 


992 


Plastic  Piping  Componente  and  Related  Maieriats 


Plumbing  System  Componente  for  Manufactured  Homes  and 

Recreation  Vehictes. 
'Reaflrmed  1996 

Drinking  Water  Systems  Componente  I  loalh  Effscte  

National  Design  Standard  for  tMM  Plate  Connected  Wood 
Truss  ConsbiJCtion. 

Design/Constructfon  Gukte  m  Residenlial  and  Commercial 

Design  and  Fabricatnn  of  Curved  Paneto 

Design  and  Fabrfcation  of  Gfoed  Pfywood  Lunnber  Beams 

Design  and  Fabrication  of  Plywood  Sfrassed  Skin  Panete  

Design  and  Fabricatmn  of 'Plywood  Sandwich  Pansto 

Design  and  Fabrfcatfon  of  M  Plywood  Beams.  Stfiptement  5  .... 

Plywood  Design  SpecHicalion _...........„.............„.....__„_„ 

APA  Design  Construction  Gukte.  Resktentel  and  Commeraal 
Structurea. 


24  CFR  pwt  3280  ref- 


American  Society  of  Civl  Engineers,  Minimum  Design 
Buidngs. 


Loads  for 


ASHRAE  HMidbook  of  Fundamsntab  I.P.  EdWon 


ASME  Boier  and  Pressure  Vessel  Code,  VIII.  Pressure  V( 
Division  1. 


3280.604(a). 

3280.604(a). 

3280.604(a). 

3280.604(a). 
3280.703. 
3280.706(e). 
3280.706(d). 

3280.604(a). 

3280.604(a). 

3280.604(a). 

3280.604(a). 

3280.604(a). 

3280.604(a). 

3280.604(a). 
3280.703. 
3280.705(b)(1). 
3280.706(1^1). 

3280.604(a). 

3280.604(a). 

3280.604(b)(2). 
3280.304(b)(1). 

3280.394(b)(1). 

3280.304(bK1). 

3280.304(bK1). 

3280.304(b)(1). 

3280.304(14(1). 

3280.304(b)(1). 

3280.304(bK1). 

3280.304(bM1KIKA). 
3280.305(c)(2)(i)(A). 
3280.362(2Kc)(I)(E). 

3280.5 

3280.304(bK1) 

3280.306((^1). 

3280.508 
328a511. 

3289.704(b)(2). 
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TABLE  2.— UST  OF  PROPOSED  STANDARDS  To  BE  REFERENCED  IN  24  CFR  PART  3280— Continued 


Standards  designatkxi 


NC 
ASSE1001 

NC 
ASSEIOOe 

NC 
ASSE1006 

NC 

ASSE1007 
NC 
ASSEIOOe 

u 

ASSE  1011 

NC 

ASSE  1014 

NC 

ASSE  1016 

NC 

ASSE  1017 

U 

ASSE  1019 

NC 

ASSE  1023 

NC 

ASSE  1025 


NC 

ASSE  1037  

N 

ASSE  1061  

U 

ASTM  A53-06  .. 

U 

ASTM  A74-96 .. 

U 

ASTMA538-96 


ASTMB42-46 

NC 

ASTM  B43- .... 


U 
ASTMB88-06 


U 

ASTM  6251-07  .. 

U 
ASTMB280-06a 


U 

ASTMB306-06 
U 
ASTMC36-«7  . 


Date 


TMe 


1990 

1986 

1986 

1986 
1986 

1993 

1990 
1988 

1986 

1996 

1979 

1978 

1990 

1996 

1996 

1996 
1996 

1996 

1991 

1996 

1997 
1996 

1996 
1997 


Pertormance  Requirements  for  Pipe  Applied  Atmospheric  Type 
Vacuum  Breakers. 

PerformwKe  Requirements  tor  Water  Closet  Flush  Tank  Fi 
Valves  (BaNcocks). 

Plumbing  Requirements  tar  Reskientiat  Use  (HousehokJ)  Dish- 


Pertermence  Requirements  tor  Home  Laundry  Equipment 


Pertormance  Requirsmenis  tor  HousehokJ  Food  Waste  Disposer 
Units. 

Pertarmwice    Requirements   tor   Hose   Connectton   Vacuum 
Breakers. 


Pertormance  Requirements  tor  Hand  HeU  Showers 


Pertormance  Requirements  For  IndMdual  Thermostalk:  Pres- 
sure Balancing  and  Comt)inatton  Control  tor  Bathing  FadWes. 

Peitormanoe  Requirements  tor  Temperature  Activated  Mixing 
Valves  tor  Primary  Domestto  Use. 

Pertormance  Requirements  tor  Vacuum  Breaker  WaH  Hydrants. 
Freeze  Resistant.  Autamatto  Draining  Type. 

Pertormance  Requirements  tor  Hot  Water  Dispensers.  House- 
hoU  Storage  Type. 

Pertormence  Requirements  tor  Diverters  tor  Plumbing  tor  Fau- 
cets with  Hoee  Spray.  Anl^-Siphon  Type  ReskJsntial  AppHca- 
ttons. 

Pertormance  Requirements  for  Pressurized  Ftoshing  Devices 
(Ftoshometere)  for  Plumbing  Futures. 

Air  Admittance  Valves  tor  Plumbing  Draktage  Systems-Fixture 
and  Branch  Devices. 

Standard  Spedftoalton  tor  Pipe.  Stsel.  Blacfc  and  Hot-Dipped. 
Zinc-Coaled.  WeUed  and  Seemless. 


24  CFR  part  3280  ref- 
erence 


Standard  SpecHteatton  tor  Cast  Iron  Soi  Pipe  and  Fittings 


Standard  Specifteatton  tor  Electric-Resistance-Wektod  Coiled 
Sleel  Tubing  tor  Qas  Mid  Fuel  OU  Linee. 

Standwd  Specifteatton  tor  Seamless  Copper  Pipe.  Standard 
Sizes. 

Standard  Spedlteatton  for  Seamless  Ftod  Brass  Pipe  Standard 
Sizes. 


Standard  Specifteatton  tor  Seamless  Copper  Water  Tube 


Standard  Specifteatton  for  Qenerai  Requirements  for  WrougM 
GsamlsH  Copper  and  Coppar-ARoy  Tube. 

Standard  Specifteatton  tor  Seamless  Copper  Tube  tor  Air  Condl- 
ttoning  wid  Refrigeratfon  FiaM  Servtoe. 


Stwidards  Specifteatton  for  Copper  Dratoage  Tube  (OWV) 
Standard  Specifteatton  tor  Qypsum  WaMx)ard 


3280.604(a). 

3280.604(a). 

3280.604(a). 

3280.604(a). 
3280.604(a). 

3280.604(a). 

3280.604(a). 
3280.604(a). 

3280.604(a). 

3280.604(a). 

3280.604(a). 

3280.604(a). 

3280.604(a). 


3280.604 
3280.611(d). 

3280.604(a) 
3280.703. 

3280.604(a). 

3280.703 
3280.705(b)(4). 

3280.604(a) 
3280.703. 

3280.604(a) 
3280.706(b)(1). 

3280.604(a) 
3280.703 
3280.706(b)(3) 
3280.706(b)(3). 

3280.604(a) 
3280.703. 

3280.703 

3280.706(bK3) 

3280.706(b)(3). 

3280.804(a). 

3280J04(b)(1). 
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Table  2.— List  of  Proposed  Standards  To  Be  Referenced  in  24  CFR  Part  3280— Continued 


Standards  designatton 


Date 


Title 


24  CFR  pwt  3280  ref- 


U 

ASTMC»64-9Se 

N 
ASTMC920-05  . 

H 

ASTM  D781-73  . 


U 

ASTM  D2235-96a 


U 

ASTM  D2564-96a  ., 

U 

ASTM  D2661-97  

U 

ASTMD2665-97  „.. 


U 

ASTM  D2846/D2846M-97 


U 


ASTM  D331 1-94 

NC  " 
ASTMD3953-91 

NC 
ASTMD4442-92 


NC 
ASTMD4444 


U 
ASTMD4635-95 


U 


ASTM  E84-g7a  ... 

U 

ASTM  E96-05  „.. 

U 

ASTM  E162-e4  .. 

U 

ASTM  E773-97  .. 

U 

ASTM  E774-97  .. 

U 

ASTM  E1333-06 


U 


ASTMF628-97 


N 

ASTM  F876-«6 

N 

ASTM  F877-96 


1995 
1995 
1973 
1996 
1996 
1997 
1997 
1997 
1994 
1991 
1992 

1992 
1995 

1997 
1995 
1994 
1997 
1997 
1996 

1997 

1996 
1996 


Standard  Spedficalton  tor  Rubber  Gaskets  tor  Cast  Iron  Soi 
Pipe  and  Filttogs. 

Standard  Spedficatton  for  Elaslomeric  Jotot  Sealants „ 

•Replaces  Fed  Z2R765B-1970 

Standard  Test  Mottwda  for  Puncture  end  Stiffness  of  Paper 
Board  and  SoiU  FtoertXMTd. 

Standard  Specifteatton  for  Solvert  Cement  for  Acrylk>Butadiene- 
Styrene  (ABS)  Plastx:  Pipe  &  Fittings. 

Standard  Specifteatton  tor  SotvenI  Cements  tor  Poly  (Vinyl  Chto- 
ride)  (PVC)  Plastte  Pipmg  Systems. 

Standard  Spedficalton  tor  AcrytoniWe  DutaJene-Styrene  (ABS) 
Schedute  40  Plastte  Drain.  Waste  and  Vent  Pipe  and  Fittings. 

Standard  Spedlteatton  tor  Poly  (Vinyl  Chtoride)  (PVC)  Plastte 
Drain.  Waste,  and  Vent  Pipe  &  Fillings. 

Standard  Spedficatton  for  Chtorinated  Poly  (Vinyt)  Chtoride 
(CPVC)  Plastte  Hot-  and  CoU-Water  Distributton  Systems. 

Standard  Spedficatton  for  Drain.  Waste,  and  Vent  (DWV)  Plastte 
riiungs  ranems. 

Standard  Specifteatton  for  Steel  Strapping.  Flat  Steel  and  Seels 


Standard  Test  Methods  tor  Direct  Moisture  Conlsnt  Meesurs- 

ment  of  Wood  and  Wood^aee  Materials. 
*  F^eapprovad  1997 - 

Standard  Test  Method  for  Use  and  Cattiratton  of  Hand-HeW 
Moisture  Meters. 

Standard  Spedficatton  tor  Polyethyfene  Fims  ktode  From  Low- 
Density  Polyethylene  tor  Qenerai  Use  &  F>ackaging 
Appications. 

*ReplaoasMIL  L1054E-1975 

Standard  Test  IMelhod  tor  Surface  Buming  Characteristtes  of 
Bulking  Materials. 

Standard  Test  Methods  tor  Water  Vapor  Transmisston  of 
Ittaterials. 

Standard  Test  Method  tor  Surface  FlammabMty  of  Materials 
Using  a  Radtent  Heat  Energy  Source. 

Standard  Test  Methods  tor  Acceisratsd  Weathering  of  Seated 
Insulating  Glass  Units. 

Standard  Specifteatton  tor  the  Oasaiicatton  of  DurabMty  of 
Seetod  Insulating  Glass  Units. 

Standard  Test  Method  tor  Delermtokig  Formaklehyde  Con- 
centiaUons  to  Air  and  Emisston  Ralas  from  Wood  Products 
Using  a  Large  Cliamber. 

Standard  Specifteatton  tor  Acrytonitrile-BulaJene-Styrene  (ABS) 
Schedute  40.  Plastte  Drato  Wests,  and  Vent  Pipe  with  a  Cel- 
kjlarCore. 

Stvidwd  Specifteatton  tor  Crossinked  Polyethytone  (PEX) 
Tubing. 

Standard  Spadftealton  tor  Crossinked  Polyethylene  (PEX)  Plas- 
tte Hot  and  Com  Water  Distributton  Systsms. 


3280.604(a). 
3280.611(d)(5). 

3280.611(d)(5). 


3280.304(bK1). 
3280.306(gK5). 

3280.604(a). 
3280.604(a). 
3280.804(a). 
3280.604(a). 
3280.604(a). 
3280.604(a). 


3280.306(g) 
3280.306(b)(2)(v) 

3280.304(b)(1). 


3280.304(b)(1). 
3280.611(d)(5). 

3280.203(a). 

3280.504(1^. 
3280.504(c). 

3280.203(a). 
3280.403(d)(2). 
3280.403(d)(9. 
3280.406(14. 

3280.604(a). 

3280.604(a) 
3280.604(a). 
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Standwdt  dMignaiton 


Date 


TMe 


24  CFR  part  3280  ref- 


N 

ASTM  F1807-e7 


U 


CISP1  301-07 


U 

CiSPI  310 


NC 

CISPI  HSN  

U 

HPVA  HP  SQ-08 


U 

HPVA  HP  1  

NC 

HUO-FHA  UM-2S6-73 


NC 

HUD  0005  Usw  945 


NC 
IAPMOPS2-80 

NC 
IAPMOPS4-90 


U 

lAPMO  PS  31-05  .. 

U 

lAPMO  TCS  9-07  .. 

U 

lAPMO  TCS  22-07 

NC 

IAS  3  


NC 

ITT  J  6461 


U 
NFPA  31 

U 

NFPA  54 
U 
NFPA  58 

U 
NFPA  70 


U 

NFPA  906  . 

N 
NFRC-100 

U 

NFPA  220  . 

U 

PS  1-05  .... 


1907 
1007 

1007 

1085 

1006 

1006 
1973 

1002 

1080 

1900 

1995 

1997 
1997 
1987 

1989 

1997 


r 

1996 
1996 
1996 
1997 
1996 
1996 


SpacMcatfon  for  Matal  Inaatt  FIttngB  UMizing  a  Coppar  Crimp 
Ring  lor  SOR-O  Croaaiir*ad  Potyethytwia  Tubing. 

Standard  Spadicatlon  for  Hubiass  Cast  Iron  Soi  Pipe  and  Fit- 
tings tor  Sanitary  and  Storni  Drain.  Waste,  and  Vent  Piping 

Speddcation  tor  Couping  For  Use  in  Connection  WHh  Hubiees 
Cast  Iron  Sol  Pipe  &  FitHngs  tor  Sanitary  and  Storm  Drain, 
Waste,  tm  Vent  Piping. 

Specification  for  Neoprsne  Rubber  Gaskets  for  Hub  and  Spigot 
Cast  Iron  Soi  Pipe  &  Fittings. 

Structural  Design  Guide  for  Hardwood  Plywood  WaH  F*aneis  De- 
sign Guide. 

For  HawfcKOOd  and  Decorative  Ptyvwood  

Appicafion  and  Fastening  Schedule:  Power-Driven.  Mecbani- 
calty  Driven  and  ManuaNy  Driven  Fasteners,  Use  of  Materials 
BdMn  U«*-2Sd. 

Overal  U-Values  and  Heatin(yCoolng  Loads  Manufactured 
Homes  PNL  8006. 

Materiel  and  Property  Standard  for  Cast  Brass  and  Tubing  P- 
Trap. 

IMatsrial  and  Property  Standard  for  Draira  for  Prefabricated  and 
Precast  Showers. 

Material  and  Property  Standards  for  BacMlow  Prevention 
Assemblies. 

Gas  Supply  Connectors  for  Manufactured  Homes 

Porcelain  Enameled  Formed  Steel  Plumbing  Fixluree 

AGA  Requirements  for  Gas  Conrtectors  for  CormecHon  of  Fixed 
AppKanoes  for  Outdoor  Instalation.  ParK  Trailers  and  Manu- 
factured (Mobfle)  Homes  to  the  Gas  Supply. 

Developmeni  of  Mobile  Home  Fire  Test  Methods  to  Judge  the 
Fire-Safe  Performance  of  Foam  Plastic  SheaMng  and  Cavity 
Insulation. 

Instalation  of  On-Burning  Equipment  » 


Natural  Fuel  Gas  Code :. 

Standard  for  the  Storage  arvJ  Harxling  of  Liquefied  Petroleum 
Gases. 

National  Electrical  Code _ 


Standard   for   the   Warm   Air   Heating   and   Air   Corvftioning 
Systems. 

Procedure  for  Determining  Fenestration  Product  U  Factors  Xpri 
1997  EdNion. 

Standard  on  Types  of  Bulking  Conskudion  „.„ _ 


Voluntsry    Product    Standard.    Cortstouction    and    Industrial 
Plywood. 


3280.604(a). 
3280.604(a). 

3280.604(a). 

3280.61 1(dK5). 

3280.304(b)(1). 

3280.304(b)(1). 
3280.304(b)(1). 

3280.S08(b). 

3280.604(a). 

3280.604(a). 

3280.604(a). 

3280.703. 

3280.604(a). 

3280.703. 

3280.207(a)(4). 


3280.703. 
3280.707(f). 

3280.703. 

3280.703. 
3280.704(b)(5)(i). 

3280.801(a). 
3280.801(b). 

3280.703. 


3280.50e(e). 


3280.202(a)(4). 
3280.202(a)(S). 

3280.304(b)(1). 
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Table  2.— Ust  of  Proposed  Standards  To  Be  Referenced  in  24  CFR  Part  3280— Continued 


TMe 


24  CFR  part  3280  ref- 


N 

PS  2-02 


N 

PS  20  

U 
SAEJ533b 


NC 
SJ 


NC 

TPI 

U 

UL94  .„> 

U 

UL  103  ... 


U 
UL109 

U 

UL127 

U 

UL174 

U 

UL181 


U 

UL217  .. 
U 
UL307A 

U 
UL307B 

U 

UL311  .. 
U 

UL441   .. 
U 

ULSSe  .. 
U 
ULS60  .. 

U 

UL737  .. 

U 

UL1042 

N 

UL1278 

U 

UL1482 
N 
UL2021 


1902 

1904 
1902 

1902 


1 
1997 

1996 

1907 

1008 
1007 
1006 

1007 
1907 

1097 

1906 
1007 
1093 
1000 

1997 
1997 
1904 

1907 
1007 


voiuraary  rroauci  SNanaara  renormance 

Based  SkucturaRlse  Panels. 
*Replaoes  APA  PRP  108-86 

American  Softwood  Lumber  Standard  __.», 

Flares  for  Tubing . 


otanaani  nr  wooth 


StetdBid  SpecMcalon  Load  Tables  Mid  WeigN  Tables  tor  Sisel 
Joist  wid  SlaelJoist  Girders. 


Daaion  SntffMlfm^y  for  Metri  PMb  Corwiaclsd  Wood  Ti 

Test  tor  FlMiwiablly  of  Plaslk;  Matoriato  for  Parts  in  Devtoes 
and  Applanoee. 

Fadory-BuK  Chimneys  far  Reiideitfal  Type  and  BuMng  Heal- 
ing 


Tube  FMbigs  for  Flansnabto  and  ConteflMbie  FluidB, 
Hon  Service  &  Marina  Use. 


Factory-Bui 


Houaehold  Elecfeto  Storage  T«*  Watw 
Factory  Mads  Air  Ducts  and  Air  Connectors 

Single  «id  MuMpte  Stalton  Smotaa  Alanns  .. 


LiquU    FuaMuming    Healing    Appianoes   for 

Homee  Md  RecrsaHontf  VeNdes. 

Gas  Btaning  llsafcig  Appiancas  tor  Manuiactoed 
ftecreatforari  VeNdea. 


Roof  Jacks  for  Manufackvsd  Homss  and 
Gas  Verts 


Homss  and 
Vehidee 


Heat  Pumps 


Pigtal  and  Flsidble  Hoee  Connectors  for  LP-Gas 

Firspiaoe  Stowss  — ^ '■ 

ciecnc  DasaDoaia  neaang  Bqupmsn  ..__..»_... 


Movable  and  Wsftor  Celng-Hwig  ElacMc 
UL  1025-1991 


Sold-FusI  Type  Room  Heaters 

Fixed  and  LocaltonOedtoatsd  Etodrto 
UL  102S-1991 


3380.304<|]M1)- 


3280.304(bM1). 

3280.703 

3280.706(1X1) 

3280.706(1X2). 

3280J04<bM1). 


3280J04<bM1). 
3280.715(eX1). 

3280.703. 

3280.703. 

3280.709. 

3200.703.. 

3200.703 
32a0.715(e). 

3280.208(^. 

3280.703 
3280.707(0. 

3280.703. 

3200.703. 
3280.703. 
3280.703. 

T 
_f  _ 

3280.703 
3280.706. 

3280.703. 

3280.708. 

3280.708. 

3200.703. 
3200.703. 


V. 
(TaUaS) 


Statiarda  Orgaaiaatiwia 


Table  3  mntains  the  list  of 
oiganizations  issuing  refBienoe 


address,  telephone  number,  and 
iacaimile  (FAX)  number.  RequesU  for 
copies  of  the  cunently  refiBrnioad 
standards,  or  the  propoeed  refsnnce 
standards,  should  be  addressed  to  the 


standards  that  are  incorporated  into  the      organizatian  that  issues  the  standaids. 
FMHCSS,  and  provides  their  acronym.       Reference  standards  that  are  not 


available  from  their  issuing  oganizatian 
may  lie  obtained  from  the  OfBce  of 
Consumw  and  Rsgulatofy  Afiairs. 
Depertment  of  Housing  ft  Uiben 
DevelofHuent.  451  Seventh  Street  SW. 
Wariii^Ston.  DC  20410. 
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Table  3.  List  of  Organizations  Providing  Standards  Referenced  in  24  CFR  Part  3280 


AA 
AAMA 

AFPA 
AHA 
AISC 
AISI 

Aire 

ANSI 

APA 

ASCE 

ASHRAE 

ASME 

ASSE 

ASTM 

CISPI 

FED 

HPVA 

HUO 

HUD  USER 

IAS 

lAPMO 

IIT 

MIL 

NFPA 

NFRC 

NSF 

NWWDA 

PS 

SAE 

SJI 

TPI 

UL 


Aluminum  AssocMlon.  900  1«h  StrMt  NW.  Wathinglon.  DC  20006  

Ammican  Architectural  Matwiah  Association.  1540  East  Dundee  Road,  Suite  310.  Palatine,  llnois 

60067. 
American  Forest  and  Paper  Association,  nil  I9th  Street  NW.  Washington.  DC  20036 

American  Haidboard  Association.  1210  West  Northwest  Highway.  Palatine.  IMnots  60067 

American  Inetitule  o(  Steel  Construction.  1  East  Wacker  Drive.  Suite  3100,  Chicago,  linois  60601  .. 

American  Iron  &  Steel  Institute.  1101  17lh  Street  NW.  Washington.  DC  20036 „.... 

American  Institute  o(  Twrbm  Construction.  7012  South  Revere  Parinvay,  Suite  140.  Englewood.  Col- 
orado 80112. 
American  National  Standards  Institute,  1 1  West  42nd  Street.  New  Yori(.  New  Yortc  10036  

APA  The  Engineered  Wood  Association,  701 1  South  19th  Street  Tacoma.  Washington  9841 1 

American  Society  o(  Civl  Engineers.  1015  15th  Street  NW,  Washington.  DC  20006 

American  Society  for  Heating.  Refrig.  &  Air  CondWoning  Engineers.  1791  TuiMe  Cirde  NE.  Atiante. 

Georgia  30329. 
American  Society  o»  Mechanical  Engineers.  345  East  471h  Street.  New  Yortt.  New  Yortt  10017  

American  Society  of  Sanitary  Engineering,  P.O.  Box  40362,  Bay  Village,  Ohio  44140 

American  Society  tor  Testing  and  Materials.  100  Ban  Haitnr  Drive,  West  Conshohocken.  Pennsyl- 
vania 1942& 
Cast  Iron  Soil  Pipe  Institute,  5959  Shallow  Ford  Road,  Suite  419,  Chattanooga.  Tennessee  37421  .. 

General  Services  Administration,  Specifications  Bulking  197.  Washington,  DC  20407 a 

Hardwood  Plywood  and  Veneer  Assodatkm.  1825  Mchael  Faraday  Drive.  Reslon,  Virginia  22090  ... 

Department  of  Housing  and  Urban  Devetopment.  OfRoe  of  Consumer  &  Regulatory  Affairs.  451  Sev- 
enth Street  SW,  Washington.  DC  20410. 
HUD  User,  P.O.  Box  6091,  Rocfcvilte.  Maryland  20849 _.. 

International  Approval  Services.  8501  East  Ptoasant  VaNey  Road.  Ctoveiand.  Ohio  44131  

Intomationai  Associatton  of  Phjmbing  and  Mechanfcal  Offh:ials.  20001  Walnut  Drive  South.  Wtfnut. 

CaMomia  91789. 
IIT  Research  Instituto.  10  West  35th  Street  Chk»go.  '•«*  60616  _ 

Defense  Printing  Sennce  Detachment  Office,  700  Robbins  Avenue,  Buikfing  4D.  Philadelphia.  Penn- 
sylvania 19111. 
Nattonal  Fire  Protection  Association.  Batterymarch  Parit.  Quincy.  Massachusetts  02269 

Natwnai  Fenestration  Rating  Council.  Incorporated.  1300  Spring  Street  Suite  120,  Silver  Spring. 

MD  20910. 
NSF  Intematkxwl,  P.O.  Box  130140.  Ann  Arbor.  Michi(^n  48113 „ 

Natmnal  Wood  Window  &  Door  Association.  1400  East  Touhy  Avenue.  Des  Plaines,  IHinois  60018  .. 

Nattonal  Institue  of  Standards  &  Technotogy,  Vokjnlary  Product  Standards,  Qaithersburg,  Maryland 

20810. 
Society  of  AiAomoUve  Engineers,  400  Commonwealth  Drive.  Warrendale,  Pennsylvania  15096 

Steel  Joist  Institute,  1206  48th  Avenue  North.  Suite  A.  Myrlto  Beach,  Souti  CwoNna  29677 

Truaa  Plate  Institute,  583  DX)nolrio  Drive,  Suite  200.  Madtoon.  Wisconsin  53719 

Undeowriters  Laboratories.  333  Pfingsten  Road.  Northbrook,  llinois  60062 


tel  (202)  862-6100. 
lax  (202)  862-5164 
tel  (708)  202-1350. 
(ax  (706)  202-1480. 
tel  (202)  463-2700. 
tax  (202)  463-6180. 
tel  (847)  934-8800. 
(ax  (847)  934-8803. 
tel  (312)  670-2400. 
fax  (312)  670-6403. 
tel  (202)  452-7100. 
(ax  (202)  463-6573. 
tel  (303)  792-9559. 
(ax  (303)  792-0660. 
tel  (212)  642-4900. 
fax  (212)  396-0023. 
tel  (253)  566-6600. 
fax  (253)  565-7265. 
tel  (202)  789-2200. 
(ax  (202)  289-6797. 
tel  (404)  636-8400. 
tax  (404)  321-6478. 
tel  (212)  705-8570. 
fax  (212)  705-8599. 
tel  (216)  835-3040. 
fax  (216)  836-3488. 
tel  (610)  832-9500. 
lax  (610)  832-0566. 
tel  (423)  892-0137. 
fax  (423)  892-0617. 
tel  (202)  96^-3177. 
lax  (202)  557-8515. 
tel  (703)  435-2900. 
tax  (703)  435-2537. 
tel  (202)  708-6423. 
(ax  (202)  706-4213. 
tel  (301)  519-6154. 
(ax  (800)  245-2691. 
tel  (216)  524-4990. 
fax.(216)  642-3463. 
tel  (909)  595-8449. 
tax  (909)  594-1537. 
.tel  (312)  567-3000. 
(ax  (312)  567-4167. 
tel  (215)  607-2667. 
(ax  (215)  697-1462. 
tel  (617)  770-3000. 
(ax  (617)  770-0700. 
tel  (301)  589-6372. 
(ax  (301)  588-0854. 
tel  (313)  769-8010. 
(ax  (313)  769-0109. 
tel  (847)  299-6200. 
(ax  (847)  299-1286. 
tel  (301)  975-2000. 
(ax  (301)  926-1550. 
tel  (412)  776-4841. 
(ax  (412)  776-0243. 
tel  (803)  626-1995. 
tax  (803)  449-1343. 
tel  (608)  833-6900. 
(ax  (608)  833  4360. 
tel  (847)  272-8800. 
(ax  (847)  509-6257. 


VI.  New  Reference  Standards  (Table  4)      section  1 1  of  OMB  CinniUr  A-1 19.  HUD 


In  order  to  remain  abreast  of  the 
industries  that  use  those  reference 
standards  incorporated  into  the 
FMHCSS.  and  to  be  in  accord  with 


is  proposing  to  incorporate  the  latest 
edition  of  those  reference  standards  and 
incorporate  new  relevant  reference 
standards.  However,  this  proposed  rule 
only  includes  updates  for  those 


reference  standards  for  which  HUD  is 
ready  to  accept  a  more  recent  edition.  In 
those  areas  for  which  this  rule  is  not 
proposing  a  more  recent  edition.  HUD 
considers  future  rulemaking  to  be  more 
appropriate.  Those  new  reference 
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standards  not  previously  incorporated 
into  the  FMHCSS  are  listed  in  Table  4. 


Those  reference  standards  being  deleted 
from  the  FMHCSS  are  listed  in  Table  5. 


TABLE  4.— UST  OF  NEW  REFERENCE  STANDARDS  BEING  PROPOSED 


101/I.S.2- 


1997 


Voluntary  Specifications  for  Aluminum,  Vinyl  (PVC)  and  Wood 
Windows  and  Glass  Doors. 


3280.304(b)(1). 
3280.405(c)(2). 


AAMA/T4WWDA 
97. 

The  AAMA/NWWDA  101/I.S.2-47  standard  wouM  replace  the  NWWDA  standards  I.S.I.  .2.  .3.  and  .4. 

AAMA  1600 I  1990  I  VoWntary  Specilicatfon  for  Skylights — 1  3280.403(b). 

ANSI/NSF  61  I  1997  I  Drinking  Water  Systems  Components-Health  Effects  I  3280.604(b)(2). 

The  requiremenis  of  the  ANSI/NSF  61  standard  were  previously  part  of  NSF  14,  but  wouU  now  be  addressed  separately. 

ASSE  1051  I  1996  I  Air  Admittance  Valves  for  Plumbing  Drainage  Systems-Fixture  I  3280.604. 

I  I     and  Branch  Devices.  13280.611(d). 

The  ASSE  1051  standard  woukl  provkte  an  alternative  to  the  prescriptive  requirements  for  anti-siphon  tap  vent  devices  that  are  specified  in 
§3280.61 1(d). 
ANSI  A208.2  I  1994  1  Medium  Density  Ffoerboard I  3280.304(b)(1). 

The  ANSI  A208.2  standard  wouM  incorporate  Me  MDF  standard  that  is  used  by  the  industry  and  establish  it  as  ttw  base  level  tor  the  per- 
fonnance  of  this  product.  It  woukj  also  codHy  a  mandatory  formaktehyde  emissnn  level  for  MDF.  However,  as  this  standard  is  cunertly  being 
used  by  the  industry,  its  incorporation  is  not  believed  to  have  either  an  econornc  or  environmental  impact 


ASTMC920-95  . 
ASTM  F876-06  .. 

ASTM  F877-96  .. 

ASTM  F1807-97 


1996 


1997 


1995  Standard  SpecHnatkxi  for  Elastomeric  Joint  Sealanls 3280.61 1(d)(5). 

1996  Standard  Specification  for  Crossinked  Pokiethytene  (PEX)  Tub-    3280.604(a). 
ing. 

Standard  Spedfwation  for  Crossinked  PokJethylene  (PEX)  Plas-    3280.604(a) 

tK  Hot  and  Com  Water  Distributton  Systems. 
Spedficalion  for  Metal  Insert  Fittings  Utilizing  a  Copper  Crimp    3280.604(a). 

Ring  for  SDfV-9  Crossinked  Polyethylene  Tubing. 

ASTM  F876,  F877,  and  F1807  are  being  incorporated  to  provide  an  appropriate  reference  for  the  Crossinked  Polyelhylene  (PEX)  systems 
currently  being  installed  in  manutectured  homes.  Present  PEX  instalations  require  that  HUD  and  DAPIAs  verify  that  each  system,  which  is  the 
tubing  and  spedfk:  connectors,  is  Ksted  for  its  intended  use.  With  the  avalabiity  of  an  appropriate  fitting  standard,  this  shouU  no  tonger  be  nec- 
essary in  al  cases.  Where  fitttngs  other  than  the  metal  insert  type  are  desired,  an  appropriate  isting  of  the  system  woiM  s«i  be  required.  HUD 
wii  conskter  incorporating  other  fitting  standards  recommended  in  response  to  Ihis  proposed  rote  change. 

NFRC-100  I  1997  I  Procedure  for  Determining  Fenestralton  Product  U  Factors  April  I  3280.50e(e). 

I  I      1997EdHton.  ■ 

The  NFRC-100  standard  wouM  provkte  an  allemative  for  those  window  manufacturers  who  used  this  method  in  order  to  comply  wi*i  the 
mandatory  requirements  of  other  programs. 


PS  20  ... 
UL2021 


1994 
1997 


American  Sodwood  Lumber  Standard 

Fixed  and  Locatfon-Dedcaied  ElecM:  fV>om  Healers 


3280.304(b)(1). 
3280.703. 

UL  1025-1991 


Table  5.— List  of  Obsolete  Reference  Standards  Being  Deleted 


ANSVIS  1  NWWDA 
ANSI/IS  2  NWWDA 
ANSI/IS  3  NWWDA 
ANSI/IS  4  NWWDA 

APA  PRP  108  

ASTMD3309-92  .. 


FEDWWP541E 
FEDZZR765B  . 
IAPMOPS5-94 
MIL  L1064E 


1967    Wood  Flush  Doors  3280.304(bKl). 

'Discontinued-replaced  by  AAMA/NWWDA  101A.S.2-1997  3280.406(c)(2). 

1987  WoodWndows  „ — : 3280.304(t^1). 

*  DiscontinuetNeplaced  by  AAMA/NWWDA  101/I.S.  2-1997  

1988  Wood  Sfidkig  Patfo  Doors 3280.20e(a)(4). 

*  Disconlinued^eplaced  by  AAMA/NWWDA  10i/I.S.  2-1997 
1981    Water  Repeient  Preservative  fton-Pressure  Treatment  for  Ml-    3280.304(b)(1). 

work. 

*  Disconlinued^eplaced  by  AAMA/NWWDA  101/I.S.  2-1967  

1986    Perfonnwwe  Standards  and  PoKctes  for  Structural-Use  Panels  ..    3280.304(b)(1). 

*  Disoonlinued«ame  as  PS  2-1992 _ 

1992    Standard  Specificalwn  for  Polybutytone  (PB)  Ptastto  Hoi-  &    3280.604(a). 

Cok»-Wator  Distrtxitnn  Systems. 

Polybutylene  tubing  Is  no  tonger  being  produced,  and  It  is  no  tonger  being  instated  in  manulactured  homes.  Accordngly,  HUD  is  proposing  to 
remove  Ihe  standard  ASTM  D3309-92  (rom  its  standards. 

Plumbing  Fixtives 3280.604(a). 

'Discontinued-Replaced  by  ANSI  Z124.1  1996 

Rubber  SOoone » - 3280.61 1(dM5). 

'  Disoonlinued4)eplaced  by  ASTM  C920-1995 

Material  and  Property  StWKlard  Speciai  Cast  Iron  Fittings  3280.604(a). 

'Discontinued 

Liners,  Case,  and  She«  Overwn^  Water-Vapor  Proof  or  Water-    3280.61 1  (d)(5). 

proof  FtexIMe 
'Discontinued  replaced  by  ASTM  D4636-1995 

1991    Electric  /Wr  Heaters  - 3280.703. 

Discontinued  replaced  by  UL  1278-1994  and  UL  2021-1997  


UL1025 
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VII.  Finding!  and  Certifications 

A.  Unfunded  Mandates  Reform  Act 

This  rule  does  not  impose  any  Federal 
mandates  on  any  State,  local,  or  tribal 
governments,  or  on  the  private  sector, 
within  the  meaning  of  the  Unfunded 
Mandates  Reform  Act  of  1995  (Pub.  L. 
104-4;  approved  March  22, 1995). 

B.  Impact  on  the  Environment 

A  Finding  of  No  Significant  Impact 
with  respect  to  the  environment  was 
made  in  accordance  with  HUD 
regulations  in  24  CFR  part  50  that 
implement  section  102(2)(C)  of  the 
National  Environmental  Policy  Act  of 
1969  (42  U.S.C.  4223).  The  Finding  is 
available  for  public  inspection  between 
7:30  a.m.  and  5:30  p.m.  weekdays  in  the 
Office  of  the  Rules  Docket  Clerk.  Office 
of  General  Counsel.  Room  10276, 
Department  of  Housing  and  Urban 
Development.  451  Seventh  Street  SW. 
Washington,  DC  20410. 

C.  Impact  on  Small  Entities 

The  Secretary,  in  accordance  with  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
605(b)).  has  reviewed  this  proposed  rtile 
before  publication  and  by  approving  it 
certifies  that  this  rule  is  not  anticipated 
to  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities.  HUD  has  evaluated  the 


potential  effects  of  this  proposed  rule 
and  determined  that  it  would  not  place 
major  burdens  on  manufactured  home 
manufacturers  or  their  suppliers.  In  its 
evaluation,  HUD  noted  that  new  or 
updated  references  are  being  proposed 
only  for  the  purpose  of  remaining 
abreast  of  the  manufactured  home 
industry.  The  inclusion  of  reference 
standard  changes  that  would  impose 
significant  new  requirements  is  not 
being  addressed  with  this  proposed 
rule.  While  HUD  does  not  anticifiate 
that  this  proposed  rule  would  have  a 
significant  economic  impact  on  a 
substantial  nimiber  of  small  entities. 
HUD  s{>ecifically  requests  comments 
regarding  alternatives  to  compliance 
that  may  be  less  burdensome  on  such 
entities. 

D.  Federalism  Impact 

The  General  Counsel,  as  the 
Designated  Official  under  section  6(a)  of 
Executive  Order  12612,  Federalism,  has 
determined  that  the  policies  contained 
in  this  proposed  rule  are  covered  by 
section  604(d)  of  the  National 
Manufactured  Housing  Construction 
and  Safety  Standards  Act  of  1974,  and 
therefore,  would  not  have  substantial 
direct  efliects  on  States  or  their  political 
subdivisions,  or  the  relationship 
between  the  Federal  Government  and 


the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  As  a 
result,  the  rule  is  not  subject  to  review 
under  the  Order. 

Vm.  Incorporation  by  Reference 

Before  HUD  issues  a  final  rule,  these 
reference  standards  will  be  approved  by 
the  Director  of  the  Federal  Register  for 
incorporation  by  reference  in 
accordance  with  5  U.S.C.  552(a)  and  1 
CFR  Part  51.  Copies  of  these  standards 
may  be  obtained  from  the  organizations 
listed  in  Table  3. 

Catalog  W  Federal  Domestic  Assistance 

The  Catalog  of  Federal  Domestic 
Assistance  number  for  Manufactured 
Home  Construction  and  Safety 
Standards  is  14.171. 

List  of  Subjects  in  24  CFR  Part  3280 

Fire  Prevention,  Housing  Standards, 
Incorporation  by  References, 
Manufactured  Homes. 

Authority:  42  U.S.C.  3535(d),  5403  and 
5424. 

Dited:  September  25. 1998. 
UTS  Pspp^ivem, 

General  Deputy  Assistant  Secretary  for 
Housing. 

(PR  Doc  98-29092  Filed  10-29-98;  8:45  am] 
saAMQ  coot  4tt*-n-p    . 


Friday 

October  30,  1998 


Part  V 

Department  of 
Defense 

General  Services 
Administration 

National  Aeronautics 
and  Space 
Administration 

48  CFR  Chapter  1,  et  al. 

Federal  Acquisition  Regulations;  Final 

Rules 
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DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

48  CFR  Chapter  1 

Federal  Acquisttion  Qrcular  97-09; 
Introduction 

AGENCIES:  Department  of  Defense  (DoD). 
General  ServicesAdministration  (GSA), 
and  National  Aeronautics  and 
SpaceAdministration  (NASA). 


ACTION:  Summary  presentation  of  final 
and  interim  rules,  and  technical 
amendments  and  corrections. 

summary:  This  document  summarizes 
the  Federal  Acquisition  Regulation 
(FAR)  rules  issued  by  the  Civilian 
Agency  Acquisition  Council  and  the 
Defense  Acquisition  Regulations 
Council  in  this  Federal  Acquisition 
Circular  (FAC)  97-09.  A  companion 
document,  the  Small  Entity  Compliance 
Guide  (SECG).  follows  this  FAC.  The 
FAC,  including  tiie  SECG.  may  be 
located  on  the  Internet  at  http:// 
www.amet.gov/far. 


DATES:  For  efliective  dates  and  conunent 
dates,  see  separate  documents  which 
follow. 

ran  FURTHER  INFORMATION  CONTACT:  The 
FAR  Secretariat,  Room  4035.  OS 
Building,  Washington.  DC  20405,  (202) 
501-4755,  for  information  pertaining  to 
status  or  publication  schedules.  For 
clarification  of  content,  contact  the 
analyst  whose  name  appears  in  the  table 
below  in  relation  to  each  FAR  case  or 
subject  area.  Please  cite  FAC  97-09  and 
specific  FAR  case  number(s).  Interested 
parties  may  also  visit  our  website  at 
http://www.amet.gov/far. 


Item 

Subject 

FAR  case 

Analyst 

1  

Taxpayer  Identrficatton  Numbers  (Interim) 

97-003 
97-304 
97-015 
89-012 
96-610 
97-036 
95-020 
97-302 
97-609 

Olson. 

II  

Electronic  Commerce  in  Federal  Procurement  (Interim)  

hMson. 

Ill  „ _ 

Alternate  Dispute  Resolution — 1996 

O'Neill. 

V 

Pay-As-You-Go  Pension  Costs „ 

RehatMMation  Act,  Worlcers  With  Disabilities 

Olson, 
orcein. 

VI 

Civil  Defense  Costs 

Nelson. 

VII  „„ 

Costs  Related  to  Legal/Other  Proceedings  

Service  Contracts ».........„......»....>~..~...'...................................~ 

Nelson. 

VIII   , .-. 

Olson. 

IX  „ 

Payment  Due  Dates „ 

Olson. 

X 

Technical  AmerKlments. 

SUPPLEMENTARY  INFORMATION: 
Summaries  for  each  FAR  rule  follow. 
For  the  actual  revisions  and/or 
amendments  to  these  FAR  cases,  refer  to 
the  specific  item  number  and  subject  set 
forth  in  the  documents  following  these 
item  summaries. 

Federal  Acquisition  Circular  97-09 
amends  the  Federal  Acquisition 
Regulation  (FAR)  as  specified  below: 

Item  I — Taxpayer  Identification 
Numbers  (FAR  Case  97-003) 

This  interim  rule  amends  FAR  Parts  1, 
4,  13,  14.  15.  and  52  to  implement 
Subsection  (i)  of  the  Debt  Collection 
Improvement  Act  of  1996  (Pub.  L.  104- 
134)  and  Section  1022  of  the  Taxpayer 
Relief  Act  of  1997  (Pub.  L.  105-32).  The 
mle  clarifies  requirements  for  obtaining 
Taxpayer  Identification  Number  (TIN) 
information  from  contractors  and 
forwarding  the  information  to  payment 
offices;  specifies  that  TIN  information 
may  be  used  by  the  Government  to 
collect  and  report  on  any  delinquent 
amounts  arising  out  of  the  contractor's 
relationship  with  the  Government;  and 
clarifies  and  updates  requirements  for 
reporting  contract  information  and 
payment  information  to  the  Internal 
Revenue  Service. 

(Orders  under  Federal  Supply 
Schedule  (FSS)  contracts.  Ordering 
officials  are  required  to  provide  the  FSS 
contractor's  TIN  (and  other  information) 
to  the  payment  office  for  each  order 
under  an  FSS  contract.  The  General 


Services  Administration  is  planning  to 
establish  an  Internet  based  system  by 
early  1999  that  can  be  used  by  ordering 
officials  to  obtain  this  information.  In 
the  meantime,  the  information  can  be 
obtained  &x>m  most  FSS  contract  price 
lists  or  by  requesting  it  directly  fit)m  the 
FSS  contractor  prior  to  placing  an 
order.) 

Item  II — Electronic  Cmnmerce  in 
Federal  Procurement  (FAR  Case  97- 
304) 

This  interim  rule  revises  FAR  Subpart 
4.5  and  makes  associated  changes  to 
FAR  Parts  2,  5, 13,  and  14,  to  implement 
Section  850  of  the  National  Defense 
Authorization  Act  for  Fiscal  Year  1998 
(Pub.  L.  105-85)  to  eliminate  the 
preference  for  electronic  commerce 
within  Federal  agencies  to  be  conducted 
on  the  Federal  Acquisition  Computer 
Network  (FACNET)  Architecture.  In 
addition,  this  interim  rule  promotes  the 
use  of  cost-effective  procedures  and 
processes  that  employ  electronic 
commerce  in  the  conduct  and 
administration  of  Federal  procurement 
systems.  In  order  to  facilitate  access  to 
Federal  prociuements.  Section  850 
mandates  that  a  single  Govemmentwide 
point  of  entry  be  used.  Once  the 
Administrator  of  the  Office  of  Federal 
Procurement  Policy  (OFPP)  designates 
the  single  Govemmentwide  point  of 
entry,  the  FAR  will  be  changed 
accordingly.  FACNET  qualifies  as  the 
single,  Govemmentwide  point  of  entry 


until  the  Administrator  of  OFPP 
designates  the  single,  Govemmentwide 
point  of  entry.  Federal  prociuement 
systems  that  employ  electronic 
commerce  shall  apply  nationally  and 
intemationally  recognized  standard^ 
that  broaden  interoperability  and  ease 
the  electronic  interchange  of 
information. 

Item  in — Alternative  Diqiute 
Resolution— 1996  (FAR  Case  97-015) 

This  final  mle  amends  FAR  6.302-3. 
24.202,  33.2,  and  the  clause  at  52.233- 
1  to  implement  the  Administrative 
Dispute  Resolution  Act  of  1996  (Pub.  L. 
104-320)  and  Section  4321(a)(7)  of  the 
Clinger-Cohen  Act  of  1996  (Pub.  L.  104- 
106).  The  rule  makes  clear  the  authority 
to  contract  with  a  neutral  person  as  an 
exception  to  requirements  for  full  and 
open  competition;  revises  requirements 
for  certification  of  a  claim  under  the 
Administrative  Dispute  Resolution  Act 
to  conform  to  the  requirements  under 
the  Contract  Disputes  Act;  and  specifies 
that  certain  dispute  resolution 
communications  are  exempt  fix>m 
disclosure  under  the  Freedom  of 
Information  Act. 

Item  IV— Pay-As- You-Go  Pension  Costs 
(FAR  Case  8»-012) 

The  interim  mle  published  as  Item  I 
of  FAC  84—44  is  converted  to  a  final  rule 
with  amendments  at  FAR  15.408, 
31.001.  31.205-6.  and  the  clause  at 
52.215-15.  The  mle  amends  the  FAR  for 


Federal  Register /Vol.  63,  No.  210 /Friday,  October  30.  1998 /Rules  and  Regulations  58587 


consistency  with  48  CFR  9904.412,  Cost 
accounting  standard  for  composition 
and  measurement  of  pension  cost  (CAS 
412),  and  48  CFR  9904.413,  Adjustment 
and  allocation  of  pension  cost  (CAS 
413).  CAS  412  and  CAS  413  relate  to 
accounting  for  pension  costs  under 
negotiated  Government  contracts. 

Item  V — Rehabilitation  Act,  Workers 
With  Disabilities  (FAR  Case  96-«10) 

The  interim  mle  published  as  Item  V 
of  FAC  97-05  is  converted  to  a  final  rule 
without  change.  The  mle  implements 
Department  of  Labor  regulations  at  41 
CFR  60-741  regarding  affirmative  action 
to  employ,  and  advance  in  employment, 
qualified  individuals  with  disabilities. 

Item  VI— Qvil  Defense  Costs  (FAR  Case 
97-036) 

This  final  mle  deletes  the  civil 
defense  cost  principle  at  FAR  31.205-5, 
as  this  guidance  is  no  longer  deemed 
necessary.  The  acceptability  of  civil 
defense  costs  will  remain  governed  by 
the  allocability.  allowability,  and 
reasonableness  criteria  discussed  in 
FAR  Part  31. 

Item  Vn— Costs  Related  to  LegalA)tlier 
Proceedings  (FAR  Case  95-020) 

This  final  mle  amends  FAR  31.205- 
47,  Costs  related  to  legal  and  other  . 
proceedings,  to  clarify  tUb  allowability 
of  costs  inciirred  for  qui  tarn  suits  in 
wdiich  the  Government  does  not 
intervene.  This  mle  is  consistent  with 
audit  guidance  issued  by  the  Defense 
Contract  Audit  Agency  on  August  24, 
1995.  Certain  Government  contracting 
personnel  and  contractors  may  have  had 
common  misinterpretations  of  the 
language  at  FAR  31.205-47  prior  to 
August  24, 1995.  For  qui  tarn  legal  fees 
incurred  prior  to  Augtist  24, 1995,  if  the 
Government  contracting  personnel  and 
the  contractor  shared  a  common 
misinterpretation  of  the  language  at  FAR 
31.205-47,  the  contracting  officer,  in 
consultation  with  his  or  her  legal 
advisors,  should  determine  the 
appropriate  treatment  of  those  costs  on 
a  case-by-case  basis. 

Item  Vm— Service  Contracts  (FAR  Case 
97-302) 

This  final  rule  revises  FAR  32.703-3 
and  amends  37.106  to  implement 
Section  801  of  the  National  Defense 
Authorization  Act  for  Fiscal  Year  1998 
(Pub.  L.  105-85).  Section  801  provides 
that  the  Secretary  of  Defiense,  the 
Secretary  of  a  military  department,  or 
the  Secretary  of  Transportation  with 
respect  to  the  Coast  Guard,  when  it  is 
not  operating  as  a  service  in  the  Navy, 
may  enter  into  a  contract  for 
procurement  of  severable  services  for  a 


period  that  begins  in  one  fiscal  year  and 
ends  in  the  next  fiscal  year.  This 
authority  remains  the  same  for  civilian 
agencies  other  than  NASA. 

Item  K— Payment  Due  Dates  (FAR  Case 
97-009) 

This  final  mle  amends  FAR  Subpart 
32.9  to  clarify  that  agencies  may  amend 
the  clauses  at  FAR  52.232-25,  Prompt 
Payment,  and  52.232-26,  Prompt 
Payment  for  Fixed-Price  Architect- 
Engineer  Contracts,  to  specify  a  period 
shorter  than  30  days  (but  not  less  than 
7  days)  for  making  contract  invoice 
payments. 

It«n  X — ^Technical  Amendments 

Amendments  are  being  made  at 
sections  1.106.  6.302-3, 14.205-1, 
14.407-4,  15.404-1,  19.102,  19.1004, 
32.705-1,  33.104,  36.601-4,  41.103, 
52.212-5,  52.244-6,  and  53.228  in  order 
to  update  references  and  make  editorial 
changes. 

Dated:  October  22, 1998. 
Edward  C  Loeb. 

Director,  Federal  Acquisition  Policy  Division. 

FAC  97-09 

Federal  Acquisition  Circular  (FAC) 
97-09  is  issued  under  the  authorify  of 
the  Secretary  of  Defense,  the 
Administrator  of  General  Services,  and 
the  Administrator  for  the  National 
Aeronautics  and  Space  Administration. 

Unless  otherwise  specified,  all 
Federal  Acquisition  Regulation  (FAR) 
and  other  directive  material  contained 
in  FAC  97-09  are  efliective  December  29, 
1998,  except  for  Items  I,  II,  V.  and  X 
which  are  effective  October  30, 1998. 

Dated:  October  23. 1998. 
Eleanar  R.  Spaclor, 

Director,  Defense  Procurement. 

Ida  M.  Ustad. 

Deputy  Associate  Administrator,  Office  of 
Acquisition  Policy,  General  Serrices 
Administration. 

Dated:  October  16. 1998. 
Tom  Lnedtke, 

Acting  Associa^  Administrator  for 

Procurement,  National  Aeronautics  and 

Space  Administration. 

[FR  Doc.  98-28954  Filed  10-29-98;  8:45  am] 

saxMOOOOci 


DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

48  CFR  Parts  1. 4, 13, 14, 15.  and  52 


[FAC  07-00;  FAR  Case  97-003;  itsm  q 

RtN9000-AI14 

Fadaral  Acquisition  Regulation; 
Taxpayw  Identification  Numbers 

AOaClES:  Department  of  Defense  (DoD), 

General  Services  Administration  (GSA), 

and  National  Aeronautics  and  Space 

Administration  (NASA). 

ACTION:  Interim  mle  with  request  for 

comments. 


f:  The  Qvilian  Agency 
Acquisition  Coimdl  and  the  Defiense 
Acquisition  Regulations  Cotmdl  have 
agreed  on  an  interim  mle  amending  the 
Federal  Acquisition  Regulation  (FAR)  to 
implement  Subsection  (i)  of  the  Debt 
Collection  Improvement  Act  of  1996 
and  Section  1022  of  the  Taxpayer  Relief 
Act  of  1997,  and  to  clarify  the 
Government  requirements  for  reporting 
of  contract  information  and  payment 
information  to  the  Internal  Revenue 
Service  (IRS).  This  regulatory  action  was 
not  subject  to  Office  of  Management  and 
Budget  review  under  Executive  Order 
12866.  dated  September  30, 1993,  and  is 
not  a  ma)or  nde  imder  5  U.S.C.  804. 
EFFECTIVE  DATE:  October  30, 1998. 

Comment  Date:  Comments  should  be 
submitted  to  the  FAR  Secretariat  at  the 
address  shown  below  on  or  before 
December  29, 1998,  to  be  considered  in 
the  formulation  of  a  final  mle. 
ADDRESSES:  Interested  parties  should 
submit  written  comments  to:  General 
Services  Administration  FAR  Secretariat 
(MVR),  800  F  Street,  NW,  Room  4035, 
Attn:  Ms.  Laurie  Duarte,  Washington, 
DC  20405. 

E-Mail  comments  submitted  over  the 
Internet  should  be  addressed  to: 
farcase.97-OO30gsa.gov 

Please  cite  FAC  97-09,  FAR  case  97- 
003  in  all  correspondence  related  to  this 
case. 

FOR  FURTHER  MFORMATXM  CONTACT:  The 
FAR  Secretariat,  Room  4035,  GS 
Building,  Washington.  DC  20405,  (202) 
501-4755,  for  information  pertaining  to 
status  or  publication,  schedules.  For 
clarification  of  content,  contact  Mr. 
Jeremy  Olson  at  (202)  501-0692.  Please 
dte  FAC  97-09.  FAR  case  97-003. 
SUPFLBCNTARY  STORMATION: 
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A.  Background 

Subsection  (i)  of  the  Debt  Collection 
Improvement  Act  of  1996  (Pub.  L.  104- 
134)  amends  31  U.S.C.  7701  by 
requiring  that  the  head  of  each  Federal 
agency  require  each  contractor  doing 
business  with  the  Government  to 
furnish  its  Taxpayer  Identification 
Number  (TIN)  and  by  requiring  the 
Government  to  disclose  its  intent  to  use 
such  number  for  purposes  of  collecting 
and  reporting  on  any  delinquent 
amounts.  Section  1022  of  the  Taxpayer 
Relief  Act  of  1997  (Pub.  L.  105-32) 
amends  26  U.S.C.  604lA(d)  to  add 
payments  for  services  provided  by 
corporations  to  the  ty{>es  of  payments 
that  the  Government  is  required  to 
report  to  the  IRS  using  Form  1099. 

This  interim  rule  expands  the  scope 
of  FAR  Subpart  4.9  to  require  the 
contractor  to  provide  a  TIN  for  debt 
collection  purposes.  Prior  to  this 
revision.  FAR  Subpart  4.9  required  the 
contractor  to  provide  a  TIN  only  to 
facilitate  Government  reporting  of 
certain  contract  information  and 
payment  information  to  the  IRS.  The 
rule  also  deletes  the  provisions  at  FAR 
52.214-2,  Type  of  Business 
Organization-Sealed  Bidding,  and 
52.215-4.  Type  of  Business 
Organization,  since  the  information 
requested  in  these  provisions  is 
duplicative  of  the  information  requested 
in  the  provisions  at  FAR  52.204-3. 
Taxpayer  Identification,  and  52.212-3. 
Offeror  Representations  and 
Certifications-Commercial  Items,  as 
amended  by  this  rule.  In  addition,  this 
rule  clarifies  and  updates  the 
requirement  for  Government  agencies  to 
obtain  contract  information  and 
payment  information  to  facilitate 
issuance  of  Form  1099  and  other  reports 
to  the  IRS. 

B.  Regulatory  Flexibility  Act 

The  interim  rule  is  not  expected  to 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities 
within  the  meaning  of  the  Regulatory 
Flexibility  Act.  5  U.S.C.  601,  et  seq.. 
because  the  rule  merely  clarifies 
existing  requirements  for  contractors  to 
submit  TINs.  requires  the  Government 
to  advise  contractors  of  the  potential 
debt  collection  usage  of  the  TIN.  and 
clarifies  and  updates  requirements  for 
Government  reporting  of  contract 
information  and  payment  information  to 
the  IRS.  An  Initial  Regulatory  Flexibility 
Analysis  has.  therefore,  not  been 
performed.  Comments  are  invited  from 
small  businesses  and  other  interested 
parties.  Comments  from  small  entities 
concerning  the  affected  FAR  subparts 
also  will  be  considered  in  accordance 


with  5  O.S.C.  610.  Such  comments  must 
be  submitted  separately  and  should  cite 
5  U.S.C  601,  et  seq.  (FAR  Case  97-003). 
in  correspondence. 

C  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  (44 
U.S.C.  3501.  et  seq.)  is  deemed  to  apply 
because  the  interim  rule  contains 
information  collection  requirements. 
The  interim  rule  decreases  the 
collection  requirements  currently 
approved  under  Office  of  Management 
and  Budget  (OMB)  Control  Number 
9000-0046.  since  the  rule  deletes  the 
provisions  at  FAR  52.214-2  and  52.215- 
4. 

OMB  Control  Numbers  9000-0097 
and  9000-0136  approved  the 
information  collection  requirements  that 
existed  in  the  FAR  at  52.204-3  and 
52.212-3.  respectively,  prior  to 
implementation  of  this  interim  rule. 
Revisions  to  these  provisions  required 
by  the  interim  rule  have  no  net  impact 
on  the  collection  requirements  currently 
approved. 

D.  Determination  to  Issue  an  Interim 
Rule 

A  determination  has  been  made  under 
the  authority  of  the  Secretary  of  Defense 
(DoD).  the  Administrator  of  General 
Services  (GSA),  and  the  Administrator 
of  the  National  Aeronautics  and  Space 
Administration  (NASA)  that  urgent  and 
compelling  reasons  exist  to  promulgate 
this  interim  rule  without  prior 
opportunity  for  public  comment.  This 
rule  implements  Subsection  (i)  of  the 
Debt  Collection  Improvement  Act  of 
1996  (Pub.  L.  104-134).  which  was 
effective  upon  enactment  on  April  25. 
1996:  and  Section  1022  of  the  Taxpayer 
Relief  Act  of  1997  (Pub.  L.  105-32). 
which  applies  to  payments  made  after 
December  31. 1997.  An  interim  rule  is 
necessary  to  ensure  that  changes  are 
made  to  the  FAR  to  address  the 
statutory  requirements  to  notify 
contractors  that  the  TIN  may  be  used  for 
debt  collection  purposes,  and  to  add 
payments  for  services  provided  by 
corporations  to  the  types  of  payments 
subject  to  IRS  Form  1099  reporting 
requirements.  However,  pursuant  to 
Public  Law  98-577  and  FAR  1.501. 
public  comments  received  in  response 
to  this  interim  rule  will  be  considered 
in  the  formation  of  the  final  rule. 

List  of  Subjects  in  48  CFR  Parts  1. 4. 13. 
14, 15,  and  52 

Government  procurement. 


Dated:  Octolwr  22. 1998. 
Edward  C  Loeb. 

Director,  Federal  Acquisition,  Policy  Division. 

Therefore,  48  CFR  Parts  1.  4. 13. 14. 
15,  and  52  are  amended  as  set  forth 
below: 

1.  The  authority  citation  for  48  CFR 
Parts  1.  4. 13, 14, 15.  and  52  continues 
to  read  as  follows: 

Authority:  40  U.S.C.  486(c):  10  U.S.C 
chapter  137;  and  42  U.S.C.  2473(c). 

PART  1— FEDERAL  ACQUISITION 
REGULATIONS  SYSTEM 

1.106    [Amended] 

2.  Section  1.106  is  amended  in  the 
table  following  the  introductory 
paragraph  by  removing  the  FAR 
segments  at  52.214-2  and  52.215-4  and 
their  corresponding  OMB  Control 
Numbers. 

PART  4— ADMINISTRATIVE  MATTERS 

3.  Section  4.203  is  revised  to  read  as 
follows: 

4.203    Taxpayer  identlfleatlon  Information. 

(a)  If  the  contractor  has  furnished  a 
Taxpayer  Identification  Number  (TIN) 
when  completing  the  solicitation 
provision  at  52.204-3.  Taxpayer 
Identification.  BS4>aragraph  (b)  of  the 
solicitation  provision  at  52.212-3. 
Offieror  Representations  and 
Certifications — Commercial  Items,  the 
contracting  officer  shall,  imless 
otherwise  provided  in  agency 
procedures,  attach  a  copy  of  the 
completed  solicitation  provision  as  the 
last  page  of  the  copy  of  the  contract  sent 
to  the  payment  office. 

(b)  If  the  TIN  or  type  of  organization 
is  derived  from  a  source  other  than  the 
provision  at  52.204-3  or  52.212-3(b), 
the  contracting  officer  shall  aimotate  the 
last  page  of  the  contract  or  order 
forwarded  to  the  payment  office  to  state 
the  contractor's  TIN  and  type  of 
organization,  unless  this  information  is 
otherwise  provided  to  the  payment 
office  in  accordance  with  agency 
procedures. 

(c)  If  the  contractor  provides  its  TIN 
or  type  of  organization  to  the 
contracting  officer  after  award,  the 
contracting  officer  shall  forward  the 
information  to  the  payment  office 
within  7  days  of  its  receipt. 

(d)  Federal  Supply  Schedule 
contracts.  Each  contracting  officer  that 
places  an  order  under  a  Federal  Supply 
Schedule  contract  (see  Subpart  8.4) 
shall  provide  the  TIN  and  type  of 
organization  information  to  the  payment 
office  in  accordance  with  paragraph  (b) 
of  this  section. 
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(e)  Basic  ordering  agreements  and 
indefinite-delivery  contracts  (other  than 
Federal  Supply  Schedule  contracts). 

(1)  Each  contracting  officer  that  issues 
a  basic  ordering  agreement  or  indefinite- 
delivery  contract  (other  than  a  Federal 
Supply  Schedule  contract)  shall  provide 
to  contracting  officers  placing  orders 
under  the  agreement  or  contract — 

(i)  A  copy  of  the  agreement  or  contract 
with  a  copy  of  the  completed 
solicitation  provision  at  52.204-3  or 
52.212-3(b)  as  the  last  page  of  the 
agreement  or  contract;  or 

(ii)  The  contractor's  TIN  and  type  of 
organization  information. 

1^2)  Each  contracting  officer  that  places 
an  order  under  a  basic  ordering 
agreement  or  indefinite-delivery 
contract  (other  than  a  Federal  Supply 
Schedule  contract)  shall  provide  the 
TIN  and  type  of  organization 
information  to  the  payment  office  in 
accordance  with  paragraph  (a)  or  (b)  of 
this  section. 

4.  Subpart  4.9  is  revised  to  read  as 
follows: 


Sac. 

4.900  Sa^  of  subpart. 

4.901  DtfBnitioiu. 

4.902  GenenL 

4.903  Reporting  contract  infoimation  to  the 
IRS. 

4.904  Reporting  payment  infonnatioa  to  the 
IRS. 

4.905  Solicitation  provision. 

Aalheriijr:  40  U.S.C  486(c):  10  U.S.C 
chapter  137;  and  42  U.S.C  2473(c). 

Subpart  4.»— Taxpayar  Mantiflcation 
NUfnoar  imonnmaii 


This  subpart  provides  policies  and 
procedures  for  obtaining— 

(a)  Taxpayer  Identification  Number 
fTIN)  information  that  may  be  used  for 
debt  collection  purposes;  and 

(b)  Contract  information  and  pajrment 
information  for  submittal  to  the 
payment  office  for  Internal  Revenue 
Service  (IRS)  reporting  purposes. 

4.W1    DelhiMona. 

Common  parent,  as  used  in  this 
subpart,  means  that  corporate  entity  that 
owns  or  controls  an  affiliated  group  of 
corporations  that  files  its  Federal 
income  tax  returns  aa  a  consolidated 
basis,  and  of  which  the  oBetor  is  a 
member. 

Taxpayer  Identification  Number 
(TIN),  as  used  in  this  subpart,  means  the 
number  required  by  the  IRS  to  be  used 
by  the  offeror  in  reporting  income  tax 
and  other  returns.  The  TIN  may  be 
either  a  Social  Security  Number  or  an 
Employer  Identification  Ntunber. 


4.902   General. 

(a)  Debt  collection.  31  U.S.C.  7701(c) 
requires  each  contractor  doing  business 
with  a  Government  agency  to  furnish  its 
TIN  to  that  agency.  31  U.S.C  3325(d) 
requires  the  Government  to  include, 
with  each  certified  voucher  prepared  by 
the  Government  payment  office  and 
submitted  to  a  disbursing  official,  the 
TIN  of  the  contractor  receiving  payment 
imder  the  voucher.  The  TIN  may  be 
used  by  the  Government  to  collect  and 
report  on  any  delinquent  amounts 
arising  out  of  the  contractor's 
relationship  with  the  Government. 

(b)  Information  reporting  to  the  IRS. 
The  TIN  is  also  required  ht  Government 
reporting  of  certain  contract  information 
(see  4.903)  and  payment  information 
(see  4.904)  to  the  IRS. 

4.603  nepofUng  eontrMt  InlonwBon  le 
lhelR& 

(a)  26  U.S.C  6050M,  as  implemented 
in  26  CFR.  requires  heads  of  Federal 
executive  agencies  to  report  certain 
information  to  the  IRS. 

(bKl)  The  required  infonnation 
appUes  to  contract  modifications — 

U)  Increasing  the  amount  of  a  contract 
awarded  before  January  1, 1989,  by 
$50,000  or  more;  and 

(ii)  Entered  into  on  or  after  April  1, 
1990. 

(2)  The  reporting  reqtdrement  also 
appUes  to  onrtain  contracts  and 
modifications  thereto  in  excess  of 
$25,000  entoed  into  on  or  after  January 
1, 1989. 

(c)  The  infoimation  to  report  is — 

(1)  Name,  address,  and  TIN  of  the 
contractor, 

(2)  Name  and  TIN  of  the  common 
parent  (if  anv); 

(3)  Date  of  ^e  contract  action; 

(4)  Amoimt  obligated  on  the  contract 
action;  and 

(5)  Estimated  ccmtract  completion 
date. 

(d)  Transmit  the  information  to  the 
IRS  through  the  Federal  Prociuement 
Data  System  (see  Subpart  4.6  and 
implementing  instructions). 

4.604  HeportlnQ  payment  Monnetfon  Id 
the  ma 

26  U.S.C  6041  and  6041A.  as 
implemented  in  26  CFR.  in  part,  require 
payors,  including  Government  agencies, 
to  repeat  to  the  IRS.  on  Form  1099. 
payments  made  to  certain  contractors. 
26  U.S.C  6109  requires  a  contractor  to 
provide  its  TIN  if  a  Form  1099  is 
required.  The  payment  office  is 
responsible  for  submitting  reports  to  the 
IRS. 

4.606    SoNcitaUon  provision. 

The  contracting  officer  shall  insert  the 
provision  at  52.204-3.  Taxpayer 


Identification,  in  solicitations  that  are 
not  conducted  tmder  the  procedures  of 
Part  12,  unless  the  TIN.  type  of 
organization,  and  common  parent 
infcxmation  for  each  offeror  will  be 
obtained  from  some  other  source  (e.g.. 
centralized  database)  in  accordance 
with  agency  procedures. 

PART  13— SIMPURED  ACQUISmON 
PROCEDURES 

5.  Secticm  13.106-3  is  amended  by 
adding  paragraph  (e)  to  read  as  follovvs: 

16.106-3    Avsardand 


(e)  Taxpayer  Identification  Number.  If 
an  oral  solidtation  is  used,  the 
contracting  officer  shall  ensure  that  the 
copy  of  the  award  document  sent  to  the 
payment  office  is  annotated  with  the 
contractor's  Taxpayer  Identification 
Number  (UN)  and  type  of  organization 
(see  4.203).  unless  this  information  will 
be  obtained  from  some  other  source 
[e.g.,  oentialized  database).  The 
oontoacting  officer  shall  disclose  to  the 
contractor  that  the  TIN  may  be  used  by 
the  Government  to  collect  and  report  on 
any  delinquent  amounts  arising  out  of 
the  contractor's  relationship  with  the 
.Govenunent  (31  U.S.C  7701(cX3)). 

PART  14-8EALED  MDOMQ 

14,iei-4   (AMwndsdq 

6.  Section  14.201-6  is  amended  by 
removing  and  reswving  paragraph 
0)K2). 

PART  15-COIITRACTMQ  BY 
NEGOTMTION 

18w206    [Aiasnasdl 

7.  Section  15.209  is  amended  by 
removing  and  reserving  pangrsph  (d). 

PART  Sa— SOUCrr ATKM  PROVISIONS 
AND  OONTRACT  CLAUSES 

8.  Section  52.204-3  is  revised  to  read 
as  follows: 


52.204-3    TaxpaysrI 

As  prescribed  in  4.905.  insert  the 
following  provision: 


Taxpayer 


|Octl666) 


(a)  Ds^nibons. 

Common  poient  as  used  in  this  provisioa, 
moanir  diat  cacpocaf  entity  that  owns  or 
controls  an  affiliated  group  of  corporations 
that  files  its  Pedacal  inooma  tax  returns  on  a 
oonsolidtfed  ba^.  and  of  whidi  the  ofisror 
is  a  member.  ^^ 

Taxpayer  tdeta^katkm  Number  (TIN),  as 
uaad  in  diis  pravision.  means  the  number 
raquired  by  me  Intanial  Ravenus  Service 
(IRS)  to  be  used  by  the  oOattir  in  mportiag 
income  tax  and  other  returns.  The  TIN  may 
be  either  a  Social  Security  Number  or  an 
Employer  Identification  Number. 
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(b)  All  offerors  must  submit  the 
infonnation  required  in  paragraphs  (d) 
through  (0  of  this  provision  to  comply  with 
debt  collection  requirements  of  31  U.S.C 
7701(c)  and  3325(d).  reporting  requirements 
of  26  use.  6041.  6041  A,  and  6050M.  and 
implementing  regulations  issued  by  the  IRS. 
If  the  resulting  contract  is  subject  to  the 
payment  reporting  requirements  described  in 
Federal  Acquisition  Regulation  (FAR)  4.904. 
the  failure  or  refusal  by  the  offeror  to  furnish 
the  information  may  result  in  a  31  percent 
reduction  of  payments  otherwise  due  under 
the  contract. 

(c)  The  TIN  may  be  used  by  the 
Government  to  collect  and  report  on  any 
delinquent  amounts  arising  out  of  the 
ofieror's  relationship  with  the  Government 
(31  U.S.C  7701(c)(3)).  If  the  resulting 
contract  is  subject  to  the  payment  reporting 
requirements  described  in  FAR  4.904,  the 
TIN  provided  hereunder  may  be  matched 
with  IRS  records  to  verify  the  accuracy  of  the 
offieror's  TIN. 

(d)  Taxpayer  Identification  Number  (TIN). 

D  TIN:. 

D  TIN  has  been  applied  for. 

n  TIN  is  not  required  because: 

D  Offeror  is  a  nonresident  alien,  foreign 
corporation,  or  foreign  partnership  that  does 
not  have  income  effectively  connected  with 
the  conduct  of  a  trade  or  business  in  the 
United  States  and  does  not  have  an  office  or 
place  of  business  or  a  fiscal  paying  agent  in 
the  United  States; 

D  Offeror  is  an  agency  or  instrumentality   . 
of  a  foreign  government; 

D  Offeror  is  an  agency  or  instrumentality 
of  the  Federal  Government. 

(e)  Type  of  organization. 
a  Sole  proprietorship; 
D  Partnership; 

O  Corporate  entity  (not  tax-exempt); 

D  Corporate  entity  (tax-exempt); 

D  Government  entity  (Federal,  State,  or 
local); 

D  Foreign  government; 

D  International  organization  per  26  CFR 
1.6049-4; 

D  Other    

(f)  Common  parent. 

O  Offeror  is  not  owned  or  controlled  by  a 
common  parent  as  defined  in  paragraph  (a) 
of  this  provision. 

O  Name  and  TIN  of  common  parent: 

Name 

TIN     

(End  of  provision) 

9.  Section  52.212-3  is  amended  by 
revising  the  date  of  the  provision  and 
paragraph  (b)  to  read  as  follows: 

52.212-3    Offeror  repreMntatlons  and 
oerttflcetkxw— ComnwrcW  HMns> 


Oflimr  Repnacntations  and  Certificationa — 
ComiiMrcial  Items  (Oct  IMS) 

***** 

(b)  Taxpayer  Identification  Number  (TIN) 
(26  U.S.C.  6109.  31  U.S.C.  7701).  (Not 
applicable  if  the  offeror  is  required  to  provide 
this  information  to  ?.  central  contractor 
registration  database  to  be  eligible  for  award.) 

(1)  All  offerors  must  submit  the 
information  required  in  paragraphs  (b)(3) 


through  (b)(5)  of  this  provision  to  comply 
with  debt  collection  requirements  of  31 
U.S.C  7701(c)  and  3325(d).  reporting 
requirements  of  26  U.S.C.  6041.  6041  A.  and 
6050M.  and  implementing  regulations  issued 
by  the  Internal  Revenue  Service  (IRS). 

(2)  The  TIN  may  be  used  by  the 
Government  to  collect  and  report  on  any 
delinquent  amounts  arising  out  of  the 
offieror's  relationship  with  the  Government 
(31  U.S.C  7701(c)(3)).  If  the  resulting 
contract  is  subject  to  the  payment  reporting 
requirements  described  in  FAR  4.904.  the 
TIN  provided  hereunder  may  be  matched 
with  IRS  records  to  verify  the  accuracy  of  the 
offieror's  TIN. 

(3)  Taxpayer  Identification  Number  (TIN). 

D  TIN:  

D  TIN  has  been  applied  for. 

D  TIN  is  not  required  t)ecause: 

D  Offeror  is  a  nonresident  alien,  foreign 
corp>oration,  or  foreign  [lartnership  that  does 
not  have  income  effectively  connected  with 
the  conduct  of  a  trade  or  business  in  the 
United  States  and  does  not  have  an  office  or 
place  of  business  or  a  fiscal  paying  agent  in 
the  United  States; 

D  Offeror  is  an  agency  or  instrumentality 
of  a  foreign  government: 

D  Offeror  is  an  agency  or  instrumentality 
of  the  Federal  Govenunent. 

(4)  Type  of  organization. 
O  Sole  proprietorship; 
O  Partnership; 

D  Corporate  entity  (not  tax-exempt); 

D  Corporate  entity  (tax-exempt): 

D  Government  entity  (Federal.  State,  or 
local); 

D  Foreign  government; 

D  International  organization  per  26  CFR 
1.6049-4; 

D  Other    

(5)  Common  parent. 

O  Offeror  is  not  owned  or  controlled  by  a 
common  parent; 
D  Name  and  TIN  of  common  parent: 

Name 

TIN     


52.214-2    [RMarvMf] 

10.  Section  52.214-2  is  removed  and 
reserved. 

52.215-4    {RMarvad] 

11.  Section  52.215-4  is  removed  and 
reserved. 

(FR  Doc.  9»-28955  Filed  1&-29-98;  8:45  am) 
BNJJNQ  CODE  ia20-EP-U  . 


DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

48  CFR  Parts  2, 4, 5. 13. 14,  and  32 
[FAG  97-09;  FAR  Case  97-304;  Item  N] 
RIN9000-AI10 

Federal  Acquisition  Regulation; 
Electronic  Commerce  In  Federal 
Procurement 

AGENCIES:  Department  of  Defense  (DoD), 

General  Services  Administration  (GSA), 

and  National  Aeronautics  and  Space 

Administration  (NASA). 

action:  Interim  rule  with  request  for 

comments. 

summary:  The  Civilian  Agency 
Acquisition  Council  and  the  Defense 
Acquisition  Regulations  Council  have 
agreed  on  an  interim  rule  amending  the 
Federal  Acquisition  Regulation  (FAR)  to 
implement  Section  850  of  the  National 
Defense  Authorization  Act  for  Fiscal 
Year  1998  by  removing  Federal 
Acquisition  Computer  Network 
(FACNET)  specific  terms  and 
requirements  and  replacing  them  with 
more  flexible  electronic  commerce 
policies.  This  regulatory  action  was  not 
subject  to  Office  of  Management  and 
Budget  review  under  Executive  Order 
12866,  dated  September  30, 1993,  and  is 
not  a  major  rule  under  5  U.S.C.  804. 
EFFECTIVE  DATE:  October  30.  1998. 

Comment  Date:  Comments  should  be 
submitted  to  the  FAR  Secretariat  at  the 
address  shown  below  on  or  before 
December  29, 1998,  to  be  considered  in 
the  formulation  of  a  final  rule. 
ADDRESSES:  Interested  parties  should 
submit  written  comments  to:  General 
Services  Administration,  FAR 
Secretariat  (MVR),  1800  F  Street,  NW. 
Room  4035.  Attn:  Ms.  Laurie  Duarte, 
Washington.  DC  20405. 

E-Mail  comments  submitted  over  the 
Internet  should  be  addressed  to: 
farcase.97-304@gsa.gov 

Please  cite  FAC  97-09,  FAR  case  97- 
304,  in  all  correspondence  related  to 
this  case. 

FOR  FURTHER  INFORMATION  CONTACT:  The 
FAR  Secretariat,  Room  4035,  GS 
Building,  Washington,  DC  20405,  (202) 
501-4755,  for  information  pertaining  to 
status  or  publication  schedules.  For 
clarification  of  content,  contact  Ms. 
Linda  K.  Nelson,  Procurement  Analyst, 
at  (202)  501-1900.  Please  cite  FAC  97- 
09,  FAR  case  97-304. 
SUPPLEMENTARY  INFORMATION: 
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A.  Background 

This  interim  rule  revises  FAR  Subpart 
4.5  and  makes  associated  changes  to 
FAR  Parts  2.  5, 13. 14,  and  32  to 
implement  Section  850  of  the  National 
Defense  Authorization  Act  for  Fiscal 
Year  1998  (Pub.  L.  105-85).  Section  850 
amends  Titles  10, 15,  40,  and  41  of  the 
United  States  Code  to  eliminate  the 
preference  for  electronic  commerce 
within  Federal  agencies  to  be  conducted 
on  the  Federal  Acquisition  Computer 
Network  (FACNET)  Architecture. 
Additionally,  Section  850  provides  a 
more  flexible  electronic  commerce 
policy  by  promoting  the  use  of  cost- 
effective,  procedures  and  processes  that 
employ  electronic  commerce  in  the 
conduct  and  administration  of  Federal 
procurement  systems  and  the  use  of 
nationally  and  internationally 
recognized  standards  that  broaden 
interoperability  and  ease  the  electronic 
interchange  of  information.  In  order  to 
facilitate  access  to  Federal  procurement 
opportimities.  Section  850  mandates 
that  a  single,  Govemmentwide  point  of 
entry  be  used  that  will  provide 
universal  public  access  to  procurement 
opportimities  Govemmentwide.  In  the 
report  submitted  to  Congress  by  the 
President's  Management  Council 
Electronic  Processes  Initiatives 
Committee  entitled  "Electronic 
Commerce  For  Buyers  and  Sellers,"  the 
Committee  endorsed  a  World  Wide 
Web-based  electronic  system  that  would 
provide  the  private  sector  direct  access 
to  Federal  procurement  opportunities  at 
a  single  location. 

In  an  effort  to  distribute  acquisition- 
related  information  to  industiy  more 
quickly  and  economically,  an  electronic 
posting  system  is  now  being  tested  by 
several  Federal  agencies.  This  system 
will  permit  buyers  to  post  solicitations 
and  other  pertinent  information,  in 
addition  to  notices,  directly  to  the 
Internet,  thus  giving  sellers  access  to 
this  information  through  a  single, 
Govemmentwide  point  of  entry.  If 
testing  demonstrates  that  this  electronic 
posting  system  is  capable  of  providing 
effective  access  to  notices  and 
solicitations  through  a  single  point  of 
entry,  consideration  will  be  given  by  the 
Administrator  of  OFPP  to  designating  it 
as  the  "single,  Govemmentwide  point  of 
entry,"  and  the  FAR  will  be  changed 
accordingly. 

In  the  meantime,  FACNET  is  the 
Govemmentwide  system  that  provides 
universal  user  access,  employs 
nationally  and  internationally 
recognized  data  formats,  and  allows  the 
electronic  data  interchange  of 
acquisition  information  between  the 
private  sector  and  the  Federal 


Government.  FACNET  qualifies  as  the 
single,  Govemmentwide  point  of  entry 
until  the  Administrator  of  the  Office  of 
Federal  Procurement  Policy  designates 
the  single,  Govemmentwide  point  of 
entry. 

B.  Regulatory  Flexibility  Act 

This  interim  mle  is  not  expected  to 
have  a  significant  negative  impact  on  a 
substantial  number  of  small  entities 
within  the  meaning  of  the  Regulatory 
Flexibility  Act,  5  U.S.C.  601,  et  seq., 
because  the  rule  is  more  flexible  than 
the  current  FAR  policy  regarding  the 
Federal  electronic  commerce 
architecture.  It  may  be  easier  for  some 
small  entities  to  conduct  business  with 
the  Federal  Government  over  the  World 
Wide  Web,  for  instance,  than  using  a 
value-added  network  to  conduct 
business  over  FACNET.  Since  this  may 
result  in  a  positive  impact  on  small 
entities,  an  Initial  Regulatory  Flexibility 
Analysis  (IRFA)  has  been  performed  and 
is  summarized  as  follows: 

The  objectives  of  the  rule  are  (1)  to 
promote  the  use  of  cost-effective  procedures 
and  processes  that  employ  electronic 
commerce  in  the  conduct  and  administration 
of  Federal  procurement  systems,  and  (2)  to 
apply  nationally  and  internationally 
recognized  standards  that  broaden 
interoperability  and  ease  the  electronic 
interchange  of  information.  These  objectives 
are  sUted  in  Section  850  of  Public  Law  105- 
85.  The  legal  authority  to  use  electronic 
conunerce  for  Government  contracting 
actions  was  confirmed  in  General  Accounting 
Office  (GAO)  Advisory  Opinion  B-238449. 
The  opinion  concluded  that  electronic 
transactions  can  create  legally  binding 
contractual  obligations  in  accordance  with  31 
U.S.C  1501.  The  interim  rule  applies  to  all 
large  and  small  entities  that  do  business  or 
are  planning  to  do  business  with  the 
Government.  The  ability  to  use  electronic 
architectures  other  than  FACNET.  such  as  the 
World  Wide  Web,  to  conduct  electronic 
commerce  will  increase  competition  by 
improving  access  to  Federal  contracting 
opportunities  for  the  more  than  72,995 
vendors  currently  doing  business  with  the 
Government,  particularly  small  businesses, 
as  well  as  many  other  vendors  that  find 
access  to  bidding  opportunities  difficult 
under  the  current  system. 

A  copy  of  the  IRFA  has  been 
submitted  to  the  Chief  Counsel  for 
Advocacy  of  the  Small  Business 
Administration  and  may  be  obtained 
from  the  FAR  Secretariat.  Comments  are 
invited.  Comments  from  small  entities 
conceming  the  affected  FAR  subparts 
also  will  be  considered  in  accordance 
with  5  U.S.C.  610.  Such  comments  must 
be  submitted  separately  and  should  cite 
5  U.S.C.  601,  ef  seq.  (FAC  97-09,  FAR 
Case  97-304),  in  correspondence. 


C  Paperwork  Reduction  Ad 

The  Paperwork  Reduction  Act  does 
not  apply  because  the  changes  to  the 
FAR  do  not  impose  recordkeeping 
requirements  or  collections  of 
information  from  offierors,  contractors, 
or  members  of  the  public  that  require 
the  approval  of  the  Office  of 
Management  and  Budget  under  44 
U.S.C.  3501,  ef  seq. 

0.  Determination  to  Issue  an  Interim 
Rule 

A  determination  has  been  made  under 
the  authority  of  the  Secretary  of  Defense 
(DoD),  the  Administrator  of  General 
Services  (GSA),  and  the  Administrator 
of  the  National  Aeronautics  and  Space 
Administration  (NASA)  that  urgent  and 
compelling  reasons  exist  to  promulgate 
this  interim  rule  without  prior 
opportunity  for  public  comment.  This 
action  is  necessary  to  implement 
Section  850  of  Public  Law  105-85. 
which  eliminates  the  preference  for 
electronic  commerce  within  Federal 
agencies  to  be  conducted  on  the  Federal 
Acquisition  Computer  Network 
(FACNET)  Architecture.  Section  850 
became  effective  on  May  17,  1998. 
However,  pursuant  to  Public  Law  98- 
577  and  FAR  1.501,  public  comments 
received  in  response  to  this  interim  rule 
will  be  considered  in  the  formation  of 
the  final  rule. 

List  of  Subjects  in  4«  CFR  Parts  Z,  4, 5, 
13. 14,  and  32 

Government  procurement. 

Dated:  October  22. 1998. 
Edward  CLMb, 
LHrector.  Federal  Acquisition  Policy  Division. 

Therefore,  48  CFR  Parts  2. 4,  5, 13. 14. 
and  32  are  amended  as  set  forth  below: 

1.  The  authority  citation  for  48  CFR 
Parts  2,  4,  5, 13, 14,  and  32  continues 
to  read  as  follows: 

Authority:  40  U.S.C.  486(c):  10  U.S.C 
chapter  137:  and  42  U.S.C.  2473(c). 

PART  2— OERNmONS  OF  WORDS 
AND  TERMS 

2.  Section  2.101  is  amended  by 
adding,  in  alphabetical  order,  the 
definition  "Electronic  commerce"; 
revising  the  definition  "Federal 
Acquisition  Computer  Network 
(FAC>IET)  Architectiu«";  and  removing 
the  definitions  "Full  FACNET', 
"Govemmentwide  FACNET".  and 
"Interim  FACNET"  to  read  as  follows: 

2.101    DennHions. 

•        •        •        •        • 

Electronic  commerce  means  electronic 
techniques  for  accomplishing  business 
transactions  including  electronic  mail  or 
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messaging,  World  Wide  Web 

technology,  electronic  bulletin  boards, 

purchase  cards,  electronic  funds 

transfer,  and  electronic  data 

interchange. 

f        •        •        •        * 

'  Federal  Acquisition  Computer 
Network  (FACNET)  Architecture  is  a 
Govemmentwide  system  that  provides 
universal  user  access,  employs 
nationally  and  internationally 
recognized  data  formats,  and  allows  the 
electronic  data  interchange  of 
acquisition  information  between  the 
private  sector  and  the  Federal 
Government.  FACNET  qualifies  as  the 
single,  Govemmentwide  point  of  entry 
pending  designation  by  the 
Administrator  of  the  Office  of  Federal 
Procurement  Policy  (OFPP). 


PART  4— ADMINISTRATIVE  MATTERS 

3.  Subpart  4.5,  consisting  of  sections 

4.500  through  4.502,  is  revised  to  read 
as  follows: 

Subpart  4.5 — Electronic  ComnMro*  in 
Contracting 

Sec. 

4 .  500  Scope  of  subpart. 

4.501  Definitions. 

4.502  Policy. 

Authority:  40  U.S.C.  486(c):  10  U.S.C 
chapter  137:  and  42  U.S.C.  2473(c). 

4.500  Scopa  of  aubpart 

This  subpart  provides  policy  and 
procedures  for  the  establishment  and 
use  of  electronic  commerce  in  Federal 
acquisition  as  required  by  Section  30  of 
the  Office  of  Federal  Proctirement 
Policy  (OFPP)  Act  (41  U.S.C.  426). 

4.501  Daflnittona. 

Electronic  data  interchange  (EDI),  as 
used  in  this  subpart,  means  a  technique 
for  electronically  transferring  and 
storing  formatted  information  between    - 
computers  utilizing  established  and 
published  formats  and  codes,  as 
authorized  by  the  applicable  Federal 
Information  Processing  Standards. 

Single.  Govemmentwide  point  of 
entry,  as  used  in  this  subpart,  means  the 
one  point  of  entry  to  be  designated  by 
the  Administrator  of  OFPP  that  will 
allow  the  private  sector  to  electronically 
access  procurement  opportimities 
Govemmentwide. 

4J02    Policy. 

(a)  The  Federal  Govemment  shall  use 
electronic  commerce  whenever 
practicable  or  cost-effective.  The  use  of 
terms  commonly  associated  with  paper 
transactions  (e.g.,  "copy,"  "document." 
"page,"  "printed,"  "sealed  envelope," 
and  "stamped")  shall  not  be  interpreted 


to  restrict  the  use  of  electronic 
commerce.  Contracting  officers  may 
supplement  electronic  transactions  by 
using  other  media  to  meet  the 
requirements  of  any  contract  action 
govemed  by  the  FAR  (e.g.,  transmit  hard 
copy  of  drawings). 

(b)  Agencies  may  exercise  broad 
discretion  in  selecting  the  hardware  and 
software  that  will  be  used  in  conducting 
electronic  commerce.  However,  as 
required  by  Section  30  of  the  OFPP  Act 
(41  U.S.C.  426),  the  head  of  each  agency, 
after  consulting  with  the  Administrator 
of  OFPP,  shall  ensure  that  systems, 
technologies,  procedures,  and  processes 
used  by  the  agency  to  conduct 
electronic  commerce — 

(1)  Are  implemented  uniformly 
throughout  the  agency,  to  the  maximum 
extent  practicable; 

(2)  Are  implemented  only  after 
considering  the  full  or  partial  use  of 
existing  infrastructures,  (e.g.,  the 
Federal  Acquisition  Computer  Network 
(FACNET)): 

(3)  Facilitate  access  to  Govemment 
acquisition  opportunities  by  small 
business  concerns,  small  disadvantaged 
business  concerns,  and  women-owned 
small  business  concerns; 

(4)  Include  a  means  of  providing 
widespread  public  notice  of  acquisition 
opportunities  through  the  single, 
Govemmentwide  point  of  entry  and  a 
means  of  responding  to  notices  or 
solicitations  electronically:  and 

(5)  Comply  with  nationally  and 
internationally  recognized  standards 
that  broaden  interoperability  and  ease 
the  electronic  interchange  of 
information,  such  as  standards 
established  by  the  National  Institute  of 
Standards  and  Technology. 

(c)  Before  using  electronic  conunerce. 
the  agency  head  shall  ensure  that  the 
agency  systems  are  capable  of  ensuring 
authentication  and  confidentiality 
commensurate  with  the  risk  and 
magnitude  of  the  harm  from  loss, 
misuse,  or  unauthorized  access  to  or 
modification  of  the  information. 

PART  5— PUBUCtZINQ  CONTRACT 
ACTIONS 

4.  Section  5.101  is  amended  by 
revising  paragraph  (a)(2)(ii)  and  the  last 
sentence  of  (a)(2)(iv)  to  read  as  follows: 


5.101    Mathoda  of 
Infof  nMtlon. 


ng 


(a)*  •  • 

(2)«  •  • 

(ii)  The  contracting  officer  need  not 
comply  with  the  display  requirements 
of  this  section  when  the  exemptions  at 
5.202(a)(1).  (a)(4)  through  (a)(9).  or 
(a){ll)  apply,  when  orator  FACNET 


solicitations  are  used,  or  when 
providing  access  to  a  notice  of  proposed 
contract  action  through  the  single. 
Govemmentwide  point  of  entry  and  the 
notice  permits  the  public  to  respond  to 
the  solicitation  electronically.  ^ 

•  *        •        •        * 

(iv)  *  *  *  Contracting  offices  using 
electronic  systems  for  public  posting 
that  are  not  accessible  outside  the 
installation  shall  periodically  publicize 
the  methods  for  accessing  such 
information. 

•  •        •        •        • 

5.  Section  5.102  is  amended  by 
revising  paragraphs  (a)(2)  and  (a)(7)  to 
read  as  follows: 

5.102    Availability  of  aolicitattona. 

(a)*  *  ' 

(2)  Provide  copies  of  a  solicitation 
issued  under  other  than  full  and  open 
competition  to  firms  requesting  copies 
that  were  not  initially  solicited,  but  only 
after  advising  the  requester  of  the 
determination  to  limit  the  soUcitation  to 
a  specified  firm  or  firms  as  authorized 
under  Part  6  of  the  FAR; 


(7)  If  electronic  conunerce  is 
employed  in  the  solicitation  process, 
availability  of  the  solicitation  may  be 
limited  to  the  electronic  medium. 

***** 

6.  Section  5.202  is  amended  by 
revising  paragraph  (a)(13).  by  removing 
(a)(l4).  and  by  redesignating  (a)(15)  as 
(a)(14).  The  revised  text  reads  as 
follows: 

5.202  ExcapUona. 

***** 

(a)-  '  * 

(13)  The  proposed  contract  action — 

(i)  Is  for  an  amoimt  not  expected  to 
exceed  the  simplified  acquisition 
threshold; 

(ii)  Will  be  made  through  FACNET  or 
another  means  that  provides  access  to 
the  notice  of  proposed  contract  action 
through  the  single,  Govemmentwide 
point  of  entry;  and 

(iii)  Permits  the  pubfic  to  respond  to 
the  solicitation  electronically;  or 

7.  Section  5.203  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

5.203  PuMlciiing  and  raaponaa  tlma. 


(b)  The  contracting  officer  shall 
estabhsh  a  solicitation  response  time 
that  will  afford  potential  ofiierors  a 
reasonable  opportimity  to  respond  to- 
each  proposed  contract  action 
(including  actions  via  FACNET  or  for 
which  the  notice  of  proposed  contract 
action  is  accessible  through  the  single, 
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Govemmentwide  point  of  entry),  in  an 
amount  estimated  to  be  greater  than 
$25,000,  but  not  greater  than  the 
simplified  acquisition  threshold;  or  each 
contract  action  for  the  acquisition  of 
commercial  items  in  an  amount 
estimated  to  be  greater  than  S25,000. 
The  contracting  officer  should  consider 
the  circumstances  of  the  individual 
acquisition,  such  as  the  complexity, 
commerciality,  availability,  and 
urgency,  when  establishing  the 
solicitation  response  time. 
•        *         *         *         * 

5.202,5.203,5.205,5.207    [Amended] 

8.  In  addition  to  the  amendments  set 
forth  above,  in  Subpart  5.2,  remove  the 
term  "contract  action"  or  "contract 
actions"  and  add  "proposed  contract 
action"  or  "proposed  contract  actions", 
respectively,  in  the  following  places: 

a.  SecUon  5.202(a)(2).  (a)(3),  (a)(4), 
(a)(5),  (a)(6),  (a)(7).  (a)(8)  (twice),  (a)(9). 
(a)(10).  (a)(ll)  (twice).  {a)(12)  (4  times), 
and  (a)(14); 

b.  Section  5.203  introductory 
paragraph,  (a)  introductory  text.  (c).  (d). 
(e)  (twice),  and  (g); 

c.  Section  5.205(d)(2); 

d.  Section  5.207(c)(2)(xi),  (e)(3) 
(twice),  and  (h). 

9.  Section  5.301  is  amended  by 
revising  paragraph  (b)(7)  to  read  as 
follows: 

5.301    General. 


(b)*   '   * 

(7)  The  contract  action — 

(i)  Is  for  an  amount  not  greater  than 
the  simplified  acquisition  threshold; 

(ii)  Was  conducted  by  using  FACNET. 
or  access  to  the  notice  of  proposed 
contract  action  was  provided  through 
the  single.  Govemmentwide  point  of 
entry;  and 

(iii)  Permitted  the  public  to  respond 
to  the  solicitation  electronically;  or 

10.  Section  5.503  is  amended  by 
revising  paragraph  (a)(2)  to  read  as 
follows: 

5.503    Procaduraa. 

(a)—- 

(2)  The  contracting  officer  shall  use 
the  SF  1449  for  paper  solicitations.  The 
SF  1449  shall  be  used  to  make  awards 
or  place  orders  unless  the  award/order 
is  made  by  using  electronic  commerce 
or  by  using  the  Govemmentwide 
commercial  purchase  card  for 
micropurchases. 


PART  1&-SIMPUFIED  ACQUISITION 
PROCEDURES 

11.  Section  13.003  is  amended  by 
removing  paragraph  (c);  redesignating 
paragraphs  (d)  through  (i)  as  (c)  through 
(h),  respectively;  and  revising  newly 
redesignated  paragraphs  (f)  and  (h)(3)  to 
read  as  follows: 

13.003    Policy, 

*  •        •        •        * 

(f)  Agencies  shall  maximize  the  use  of 
electronic  commerce  when  practicable 
and  cost-effective  (see  Subpart  4.5). 
Drawings  and  lengthy  specifications  can 
be  provided  off-line  in  hard  copy  or 
through  other  appropriate  means. 

•  •        •        •        • 

(h)*  *  *     . 

(3)  Consider  all  quotations  or  offers 
that  are  timely  received.  For  evaluation 
of  quotations  or  offers  received 
electronically,  see  13.106-2(b)(3);  and 
***** 

12.  Section  13.102  is  amended  by 
revising  the  introductory  text  of 
paragraph  (a)  to  read  as  follows: 

13.102    Source  Hat 
.    (a)  Each  contracting  office  should 
maintain  a  source  list  (or  lists,  if  more 
convenient).  A  list  of  new  supply 
sources  may  be  obtained  from  the 
Prociuement  Marketing  and  Access 
Network  (PRO-Net)  of  the  Small 
Business  Administration.  The  list 
should  identify  the  status  of  each  source 
(when  the  status  is  made  known  to  the 
contracting  office)  in  the  following 
categories: 

*  *        •        •        • 

13.  Section  13.104  is  amended  by 
revising  the  first  sentence  of  paragraph 
(b)  to  read  as  follows: 

13.104  Promoting  competition. 

***** 

(b)  If  using  simplified  acquisition 
procedures  and  not  using  either 
FACNET  or  providing  access  to  the 
notice  of  proposed  contract  action 
through  the  single,  Govemmentwide 
point  of  entry,  maximum  practicable 
competition  ordinarily  can  be  obtained 
by  soliciting  quotations  or  offers  frt>m 
sources  within  the  local  trade  area. 

•  *  * 

14.  Section  13.105  is  amended  by 
revising  paragraph  (a)(1)  to  read  as 
follows: 

13.105  Synopaiaandpoating 
raquiramanta. 

(a)  *  *  * 

(l)(i)  FACNET  is  used  for  an 
acquisition  at  or  below  the  simplified 
acquisition  threshold;  or 

Ui)  The  single,  Govemmentwide  point 
of  entry  is  used  at  or  below  the 


simplified  acquisition  threshold  for 
providing  widespread  public  notice  of 
acquisition  opportunities  and  offerors 
are  provided  a  means  of  responding  to 
the  solicitation  electronically:  or 
***** 

15.  Section  13.106-1  is  amended  by 
revising  paragraphs  (c)(l)(ii)  and  (f)  to 
read  as  follows: 

13.10ft-1    Soliciting  competition. 

***** 

(O*  •  * 

(D*  *  * 

(ii)  Oral  solicitation  is  more  efficient 
than  soliciting  through  available 
electronic  commerce  altematives;  and 
***** 

(f)  Inquiries.  An  agency  should 
respond  to  inquiries  received  through 
any  medium  (including  FACNET)  if 
doing  so  would  not  interfere  with  the 
efficient  conduct  of  the  acquisition.  For 
an  acquisition  conducted  through 
FACNET,  an  agency  must  respond  to 
telephonic  or  facsimile  inquiries  only  if 
it  is  unable  to  receive  inquiries  through 
FACNET. 

16.  Section  13.106-2  is  amended  by 
revising  the  introductory  text  of 
paragraph  (b)(3)  to  read  as  follows: 

13.106-2    Evaluation  of  quolattona  or 


(b)*  •  • 

(3)  For  acquisitions  conducted  using 
FACNET  or  a  method  that  permits 
electronic  response  to  the  soUcitation. 
the  contracting  officer  may — 
***** 

17.  Section  13.106-3  is  amended  by 
revising  paragraph  (c)  to  read  as  follows: 

13.106-3    Award  and  documentation. 


(c)  Notification.  For  acquisitions  that 
do  not  exceed  the  simplified  acquisition 
threshold  and  for  which  automatic 
notification  is  not  provided  through 
FACNET  or  an  electronic  commerce 
method  that  employs  widespread 
electronic  public  notice,  notification  to 
unsuccessful  suppliers  shall  be  given 
only  if  requested  or  required  by  5301. 


13.307    [Amandad] 

18.  Section  13.307  is  amended  in 
paragraph  (b)(1)  by  removing  "other 
electronic  means."  and  inserting 
"electronically,". 

PART  14-SEALED  BIDDING 

19.  Section  14.205-1  is  amended  by 
revising  the  second  sentence  of 
paragraph  (a)  to  read  as  follows: 
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14.206-1    Establlshnwnt  of  lists. 

(a)  *   *   •  This  rule  need  not  be 
followed,  however,  when  the 
requirements  of  the  contracting  office 
can  be  obtained  through  use  of 
simplified  acquisition  procedures  (see 
part  13):  the  requirements  are 
nonrecurring;  or  electronic  commerce 
methods  are  used  that  transmit 
solicitations  or  notices  of  procurement 
opportunities  automatically  to  all 
interested  sources.  •   •   • 


14.400    [AmsndMQ 

20.  Section  14.400  is  amended  by 
removing  "contract"  and  inserting 
"contracts". 

PART  32-CONTRACT  FINANCING 

3Z1103    [AnwndMl] 

21.  Section  32.1103  is  amended  in 
paragraph  (a)  by  removing  "13.003(f)" 
and  inserting  "13.003(e)'. 
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DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

48  CFR  Parts  6. 24. 33.  and  52 
[FAC  97-09;  FAR  Cass  97-015;  Itsm  IIQ 
RIN9000-AH72 

Federal  Acquisition  Regulation; 
Altemativs  Dispute  Resolution — 1996 

AOENCIES:  Department  of  Defense  (DoD), 
General  Services  Administration  (GSA), 
and  National  Aeronautics  and  Space 
Administration  (NASA). 
action:  Final  rule. 

SUMMARY:  The  Civilian  Agency 
Acquisition  Council  and  the  Defense 
Acquisition  Regulations  Council  have 
agreed  on  a  final  rule  amending  the 
Federal  Acquisition  Regulation  (FAR)  to 
implement  the  Administrative  Dispute 
Resolution  Act  of  1996  (Pub.  L.  104- 
320)  and  Section  4321(a)(7)  of  the 
Clinger-Cohen  Act  of  1996  (Pub.  L.  104- 
106).  This  regulatory  action  was  not 
subject  to  Office  of  Management  and 
Budget  review  under  Executive  Order 
12866.  dated  September  30, 1993,  and  is 
not  a  major  rule  under  5  U.S.C.  804. 
EFFECTIVE  DATE:  December  29,  1998. 
FOR  FURTHER  INFORMATICN  CONTACT:  The 
FAR  Secretariat,  Room  4035,  OS 
Building,  Washington.  DC  20405.  (202) 


501-4755,  for  information  pertaining  to 
status  or  publication  schedules.  For 
clarification  of  content,  contact  Mr.  Jack 
O'Neill,  Procurement  Analyst,  at  (202) 
501-3856.  Please  cite  FAC  97-09,  FAR 
case  97-015.      ^ 

SUPPLEMENTARY  information: 

A.  Background 

This  final  rule  amends  FAR  Parts  6, 
24,  33,  and  52  to  implement  the 
Administrative  Dispute  Resolution  Act 
of  1996  (Pub.  L.  104-320)  and  Section 
4321(a)(7)  of  the  Clinger-Cohen  Act  of 
1996  (Pub.  L.  104-106).  The  rule  makes 
clear  the  authority  to  contract  with  a 
neutral  person  as  an  exception  to 
requirements  for  full  and  open 
competition,  revises  requirements  for 
certification  of  a  claim  under  the 
Administrative  Dispute  Resolution  Act 
to  conform  to  the  requirements  under 
the  Contract  Disputes  Act,  and  s{>ecifies 
that  certain  dispute  resolution 
communications  are  exempt  from 
disclosure  under  the  Freedom  of 
Information  Act. 

A  proposed  rule  was  published  in  the 
Federal  Register  at  62  FR  55678, 
October  27,  1997.  Comments  were 
received  from  eight  sources.  All 
comments  were  considered  in  the 
development  of  the  final  rule. 

B.  Regulatory  Flexibility  Act 

The  Department  of  Defense,  the 
General  Siervices  Administration,  and 
the  National  Aeronautics  and  Space 
Administration  certify  that  this  final 
rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  within  the 
meaning  of  the  Regulatory  Flexibility 
Act,  5  U.S.C.  601,  ef  seq.,  because  the 
rule  adds  guidance  pertaining  to,  but 
does  not  significantly  alter  the 
procedures  for,  alternative  dispute 
resolution.  Alternative  dispute 
resolution  procedures  allow  voluntary 
resolution  of  issues  in  controversy. 

C.  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  does 
not  apply  because  the  changes  to  the 
FAR  do  not  impose  recordkeeping  or 
information  collection  requirements,  or 
collections  of  information  from  offerors, 
contractors,  or  members  of  the  public 
which  require  the  approval  of  the  Office 
of  Management  and  Budget  under  44 
U.S.C.  3501.  et  seq.  However,  it  does 
reduce  the  information  collection 
requirements  relating  to  Certification  of 
Claims,  OMB  Control  No.  9000-0035. 
Accordingly,  a  request  to  reduce  the 
total  burden  hours  has  been  submitted 
to  OMB. 


List  of  Subjects  in  48  CFR  Parts  6.  24, 
33, and  52 

Government  procurement. 

Dated:  October  22, 1998. 
Edward  C  Loeb. 
Director.  Federal  Acquisition  Policy  Division. 

Therefore,  48  CFR  Parts  6,  24,  33,  and 
52  are  amended  as  set  forth  below: 

1.  The  authority  citation  for  48  CFR 
Parts  6,  24,  33,  and  52  continues  to  read 
as  follows: 

Authority:  40  U.S.C.  486(c);  10  U.S.C 
chapter  137;  and  42  U.S.C.  2473(c). 

PART  6— COMPETITION 
REQUIREMENTS 

2.  Section  6.302-3  is  amended  by 
revising  paragraph  (a)(2)(iii)  to  read  as 
follows: 

6.302-3    Industrial  mobilization: 
snglnearing,  dsvslopmsntsi,  or  rssssrch 
cspsblUty;  or  axpsrt  ssrvices. 

(a)*  *  • 

(2)*  •  • 

(iii)  To  acquire  the  services  of  an 
expert  or  neutral  person  (see  33.201)  for 
any  current  or  anticipated  litigation  or 
dispute. 


PART  24— PROTECTION  OF  PRIVACY 
AND  FREEDOM  OF  INFORMATION 

3.  Section  24.202  is  amended  by 
adding  paragraph  (c)  read  as  follows: 

24.202    Prohibitfons. 

*         •         •         •         • 

(c)  A  dispute  resolution 
communication  that  is  between  a 
neutral  person  and  a  party  to  alternative 
dispute  resolution  proceedings,  and  that 
may  not  be  disclosed  under  5  U.S.C. 
574,  is  exempt  from  disclosure  under 
the  Freedom  of  Information  Act  (5 
U.S.C.  552(b)(3)). 

PART  33— PROTESTS.  DISPUTES, 
AND  APPEALS 

4.  Section  33.201  is  amended  by 
revising  the  definition  "Alternative 
dispute  resolution  (ADR)"  to  read  as 
follows: 

33.201    Definitions. 

***** 

Alternative  dispute  resolution  (ADR) 
means  any  type  of  procedure  or 
combination  of  procedures  voluntarily 
used  to  resolve  issues  in  controversy. 
These  procedures  may  include,  but  are 
not  limited  to,  conciliation,  facilitation, 
mediation,  fact-finding,  minitrials, 
arbitration,  and  use  of  ombudsmen. 
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33.204    [Amende^] 

5.  Section  33.204  is  amended  in  the 
fifth  sentence  by  removing  "Public  Law 
100-522"  and  inserting  "(5  U.S.C.  571, 
et  seq.)". 

6.  Section  33.207  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 

33.207    Contractor  certification. 

(a)  Contractors  shall  provide  the 
certification  specified  in  paragraph  (c) 
of  this  section  when  submitting  any 
claim  exceeding  $100,000. 

7.  Section  33.214  is  amended  at  the 
end  of  paragraph  (a)(3)  by  inserting 
"and";  at  the  end  of  paragraph  (a)(4)  by 
removing  ";  and"  and  inserting  a  period; 
by  removing  paragraph  (a)(5);  by 
revising  paragraph  (b);  and  by  adding 
paragraphs  (f)  and  (g)  to  read  as  follows: 

33.214    Altamative  dispute  resolution 
(ADR). 

•  •         •         •     >    * 

(b)  If  the  contracting  officer  rejects  a 
contractor's  request  for  ADR 
proceedings,  the  contracting  officer 
shall  provide  the  contractor  a  written 
explanation  citing  one  or  more  of  the 
conditions  in  5  U.S.C.  572(b)  or  such 
other  specific  reasons  that  ADR 
procedures  are  inappropriate  for  the 
resolution  of  the  dispute.  In  any  case 
where  a  contractor  rejects  a  request  of 
an  agency  for  ADR  proceedings,  the 
contractor  shall  inform  the  agency  in 
writing  of  the  contractor's  specific 
reasons  for  rejecting  the  request. 

•  •        *        •        • 

(f)(1)  A  solicitation  shall  not  require 
arbitration  as  a  condition  of  award, 
unless  arbitration  is  otherwise  required 
by  law.  Contracting  officers  should  have 
flexibility  to  select  the  appropriate  ADR 
procedure  to  resolve  the  issues  in 
controversy  as  they  arise. 

(2)  An  agreement  to  use  arbitration 
shall  be  in  vmting  and  shall  specify  a 
maximum  award  that  may  be  issued  by 
the  arbitrator,  as  well  as  any  other 
conditions  limiting  the  range  of  possible 
outcomes. 

(g)  Binding  arbitration,  as  an  ADR 
procedure,  may  be  agreed  to  only  as 
specified  in  agency  guidefines.  Such 
guidelines  shall  provide  advice  on  the 
appropriate  use  of  binding  arbitration 
and  when  an  agency  has  authority  to 
settle  an  issue  in  controversy  through 
binding  arbitration. 

PART  52— SOUCITATION  PROVISIONS 
AND  CONTRACT  CLAUSES 

8.  Section  52.233-1  is  amended  by 
revising  the  date  of  the  clause  and 
paragraphs  (d)(2)(i)  and  (g)  to  read  as 
follows: 


52.233-1     Disputes. 


Disputes  (Dec  1998) 

***** 

(d](2)(i)  The  Contractor  shall  provide  the 
certification  specified  in  paragraph  (d)(2)(iii) 
of  this  clause  when  submitting  any  claim 
exceeding  SIOO.OOO. 

•  •         •         *         * 

(g)  If  the  claim  by  the  Contractor  is 
submitted  to  the  Contracting  Officer  or  a 
claim  by  the  Government  is  presented  to  the 
Contractor,  the  parties,  by  mutual  consent, 
may  agree  to  use  alternative  dispute 
resolution  (ADR).  If  the  Contractor  refuses  an 
offer  for  ADR.  the  Contractor  shall  inform  the 
Contracting  OfBcer.  in  writing,  of  the 
Contractor's  specific  reasons  for  rejecting  the 
offer. 

•  •         •         •         • 

(FR  Doc.  98-28957  Filed  10-29-98;  8:45  am] 
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48  CFR  Parts  15. 31  and  52 

[FAC  97-00;  FAR  Cass  80-012;  Itsm  IV] 

RIN  9000-nAC90 

Federal  Acquisition  Regulation;  Pay- 
As- You-Go  Pension  Costs 

AGS4CIES:  Department  of  Defense  (DoD), 
General  Services  Administration  (GSA), 
and  National  Aeronautics  and  Space 
Administration  (NASA). 
action:  Final  rule. 

SUMMARY:  The  Civilian  Agency 
Acquisition  Council  and  the  Defense 
Acquisition  Regulations  Cotmdl  have 
agreed  on  a  final  rule  amending  the 
Federal  Acquisition  Regulation  (FAR) 
for  consistency  with  the  cost  accoimting 
standards  for  composition  and 
measurement  of  pension  cost  and 
adjustment  and  allocation  of  pension 
cost.  This  regulatory  action  was  not 
subject  to  Office  of  Management  and 
Budget  review  under  Executive  Order 
12866,  dated  September  30. 1993.  This 
is  not  a  major  rule  under  5  U.S.C.  804. 
EFFECTIVE  DATE:  December  29. 1998. 
FOR  FURTHER  INFORMATION  CONTACT:  The 
FAR  Secretariat,  Room  4035,  GS 
Building,  Washington,  DC  20405,  (202) 
501-4755.  for  information  pertaining  to 
status  or  publication  schedules.  For 
clarification  of  content,  contact  Mr. 
Jeremy  F.  Olson  at  (202)  501-0692. 
Please  cite  FAC  97-09,  FAR  case  89- 
012. 


SUPPlfMBITARY  INFORMATION: 
A.  Background 

An  interim  rule  was  published  in  the 
Federal  Register  at  54  FR  13022,  March 
29. 1989.  The  issuance  of  an  interim 
rule  was  necessary  because  the  United 
States  Court  of  Appeals  had  ruled  that 
FAR  31.205-6(j)(5)  was  inconsistent 
with  48  CFR  9904.412,  Cost  accounting 
standard  for  composition  and 
measurement  of  pension  cost  (CAS  412), 
and  that  the  controlling  regulation  was 
CAS  412. 

Since  the  1989  interim  FAR  rule  was 
published,  the  Office  of  Federal 
Procurement  Policy.  Cost  Accoimting 
Standards  Board,  made  substantial 
changes  to  CAS  412  and  48  CFR 
9904.413,  Adjustment  and  allocation  of 
pension  cost  (CAS  413),  relating  to 
accounting  for  pension  costs  under 
negotiated  Govenunent  contracts.  These 
proposed  changes  were  published  and 
made  available  for  public  comment  on 
November  5. 1993  (58  FR  58999).  Public 
comments  were  received  and 
considered  in  the  development  of  the 
final  CAS  rule  which  was  published  in 
the  Federal  Register  at  60  FR  16534, 
March  30. 1995.  The  changes  in  the 
final  CAS  rule  addressed  pension  cost 
recognition  for  qualified  pension  plans 
subject  to  the  tax-deductibility  limits  of 
the  Federal  Tax  Code,  problems 
associated  with  pension  plans  that  are 
not  qualified  plans  under  the  Federal 
Tax  Code,  and  problems  associated  with 
overfunded  pension  plans. 

A  proposed  FAR  rule  was  pubUshed 
in  the  Federal  Register  at  62  FR  49900, 
September  23, 1997,  to  provide 
consistency  with  the  revised  CAS  412 
and  CAS  413.  The  rule  proposed  to  (1) 
revise  the  definitions  at  FAR  31.001  to 
conform  with  the  CAS  Board's 
definitions;  (2)  delete  references  to 
"unfunded  pension  plans"  since  CAS 
412  and  CAS  413  no  longer  refer  to 
unfunded  pension  plans:  (3)  add  new 
language  to  FAR  31.205-6(j)  to  address 
transfer  of  assets  to  another  account 
within  the  same  fund,  to  address  the 
allowability  of  costs  for  nonqualified  — 
pension  plans  using  the  pay-as-you-go 
cost  method,  and  to  address  tx>th  CAS 
requirements  and  all  other  situations 
not  covered  by  CAS;  (4)  add  new 
language  at  FAR  31.205-6(j)(6).  which 
was  previously  reserved,  to  refer  to  CAS 
412  and  CAS  413  for  treatment  of 
pension  plans  using  the  ptay-as-you-go 
cost  method;  (5)  provide  other  editorial 
changes  to  make  FAR  31.001  and 
31.205-6  consistent  with  the  language 
of  CAS  412  and  CAS  413;  and  (6)  revise 
the  clause  at  FAR  52.215-27, 
Termination  of  Defined  Benefit  Pension 
Plans,  to  conform  the  clause  with  the 
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proposed  FAR  Fart  31  changes.  Six 
sources  submitted  comments  in 
response  to  the  proposed  FAR  rule.  All 
comments  were  considered  in  the 
development  of  this  final  rule. 

This  final  rule  amends  FAR  15.408. 
Solicitation  provisions  and  contract 
clauses;  FAR  31.001.  Definitions:  FAR 
31.20S-6.  Compensation  for  personal 
services:  and  FAR  52.215-15.  Pension 
Adjustments  and  Asset  Reversions.  The 
final  rule  differs  from  the  proposed  rule 
by— (1)  revising  FAR  31.205-6(j)(3)(i)(A) 
to  address  the  deferral  of  pension  costs 
pursuant  to  a  waiver  under  the 
Employee's  Retirement  Income  Security 
Act  of  1974  (ERISA):  (2)  revising  FAR 
31.205-6(j)(3)(v)  to  clarify  that  the 
provisions  of  FAR  31.205-6(0(4)  apply 
if  the  withdrawal  of  assets 4s  a  pension 
plan  termination  under  ERISA:  (3) 
revising  FAR  31.205-6(j)(4)(i)  and 
52.215-15(b)  to  clarify  the  calculation  of 
the  adjustment  amounts  for  both  CAS 
and  non-CAS-covered  contracts;  and  (4) 
making  a  number  of  editorial  revisions, 
including  changes  (e.g.,  renumbering 
FAR  52.215-27  as  FAR  52.215-15) 
resulting  from  publication  of  Federal 
Acquisition  Circular  97-02  on 
September  30. 1997  (62  FR  51224). 

B.  Regulatory  Flexibility  Act 

The  Department  of  Defense,  the 
General  Services  Administration,  and 
the  National  Aeronautics  and  Space 
Administration  certify  that  this  final 
rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  within  the 
meaning  of  the  Regulatory  Flexibility 
Act.  5  U.S.C.  601,  et  seq.,  because  most 
contracts  awarded  to  small  entities  use 
simplified  acquisition  procedures  or  are 
awarded  on  a  competitive,  fixed-price 
basis,  and  do  not  require  application  of 
the  cost  principle  contained  in  this  rule. 

C  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  does 
not  apply  because  the  changes  to  the 
FAR  do  not  impose  recordkeeping  or 
information  collection  requirements,  or 
collections  of  information  from  offerors, 
contractors,  or  members  of  the  public 
which  require  the  approval  of  the  Office 
of  Management  and  Budget  under  44 
U.S.C.  3501,  efseg. 

List  of  Subiects  in  48  CFR  Parts  15, 31. 
and  52 

Government  procurement. 
Dated:  October  22. 1998. 
Edward  C  Loeb, 

Director,  Federal  Acquisition  Policy  Division. 

Therefore,  48  CFR  Parts  15.  31,  and  52 
are  amended  as  set  forth  below: 


1.  The  authority  citation  for  48  CFR 
Parts  15,  31,  and  52  continues  to  read 
as  follows: 

Authority:  40  U.S.C.  486(c);  10  U.S.C. 
chapter  137;  and  42  U.S.C.  2473(c). 

PART  15— CONTRACTINQ  BY 
NEGOTIATION 

2.  Section  15.408  is  amended  by 
revising  paragraph  (g)  to  read  as  follows: 

15.408    Solicitation  provtalona  and 
contract  clauaaa. 

•        •        •        •        • 

(g)  Pension  Adjustments  and  Asset 
Reversions.  The  contracting  officer  shall 
insert  the  clause  at  52.215-15,  Pension 
Adjustments  and  Asset  Reversions,  in 
solicitations  and  contracts  for  which  it 
is  anticipated  that  cost  or  pricing  data 
will  be  required  or  for  which  any 
preaward  or  postaward  cost 
determinations  will  be  subject  to  Part  31 
of  the  FAR. 


PART  31— CONTRACT  COST 
PRINCIPLES  AND  PROCEDURES 

3.  Section  31.001  is  amended  by 
removing  the  definitions  "Actuarial 
liability"  "Termination  of  gain  or  loss" 
and  "Unfunded  pension  plan" :  by 
adding,  in  alphabetical  order,  the 
definitions  "Actuarial  accrued 
liability",  "Nonqualified  pension  plan", 
"Qualified  pension  plan"  and 
"Termination  of  employment  gain  or 
loss" ;  and  by  revising  the  definitions  of 
"Accrued  benefit  cost  method". 
"Actuarial  assumption",  "Actuarial  cost 
method",  "Actuarial  valuation", 
"Funded  pension  cost",  "Normal  cost", 
"Pension  plan",  and  "Projected  benefit 
cost  method",  to  read  as  follows: 

31.001    Deflnitlona. 

Accrued  benefit  cost  method  means 
an  actuarial  cost  method  under  which 
units  of  benefits  are  assigned  to  each 
cost  accounting  period  and  are  valued 
as  they  accrue;  i.e.,  based  on  the  services 
performed  by  each  employee  in  the 
period  involved.  The  measure  of  normal 
cost  under  this  method  for  each  cost 
accounting  period  is  the  present  value 
of  the  units  of  benefit  deemed  to  be 
credited  to  employees  for  service  in  that 
period.  The  measure  of  the  actuarial 
accrued  liability  at  a  plan's  inception 
date  is  the  present  value  of  the  units  of 
benefit  credited  to  employees  for  service 
prior  to  that  date.  (This  method  is  also 
known  as  the  unit  credit  cost  method 
without  salary  projection.) 
•        •        •        *        • 

Actuarial  accrued  liability  means 
pension  cost  attributable,  under  the 
actuarial  cost  method  in  use,  to  years 


prior  to  the  current  period  considered 
by  a  particular  actuarial  valuation.  As  of 
such  date,  the  actuarial  accrued  liability 
represents  the  excess  of  the  present 
value  of  future  benefits  and 
administrative  expenses  over  the 
present  value  of  future  normal  costs  for 
all  plan  participants  and  beneficiaries. 
The  excess  of  the  actuarial  accrued 
liability  over  the  actuarial  value  of  the 
assets  of  a  pension  plan  is  the  unfunded 
actuarial  liability.  The  excess  of  the 
actuarial  value  of  the  assets  of  a  pension 
plan  over  the  actuarial  accrued  liability 
is  an  actuarial  surplus  and  is  treated  as 
a  negative  unfimded  actuarial  liability. 

Actuarial  assumption  means  an 
estimate  of  future  conditions  affecting 
pension  cost:  e.g.,  mortality  rate, 
employee  turnover,  compensation 
levels,  earnings  on  pension  plan  assets, 
and  changes  in  values  of  pension  plan 
assets. 

Actuarial  cost  method  means  a 
technique  that  uses  actuarial 
assumptions  to  measiue  the  present 
value  of  future  pension  benefits  and 
pension  plan  administrative  expenses, 
and  that  assigns  the  cost  of  such  benefits 
and  expenses  to  cost  accounting 
periods.  The  actuarial  cost  method 
includes  the  asset  valuation  method 
used  to  determine  the  actuarial  value  of 
the  assets  of  a  pension  plan. 
***** 

Actuarial  valuation  means  the 
determination,  as  of  a  specified  date,  of 
the  normal  cost,  actuarial  accrued 
liability,  actuarial  value  of  the  assets  of 
a  pension  plan,  and  other  relevant 
values  for  the  pension  plan. 
***** 

Funded  pension  cost  means  the    . 
portion  of  pension  cost  for  a  current  or 
prior  cost  accoimting  period  that  has 
been  paid  to  a  funding  agency. 

***** 

Nonqualified  pension  plan  means  any 
pension  plan  other  than  a  qualified 
pension  plan  as  defined  in  this  part. 

Normal  cost  means  the  annual  cost 
attributable,  under  the  actuarial  cost 
method  in  use,  to  current  and  future 
years  as  of  a  particular  valuation  date 
excluding  any  payment  in  respect  of  an 
imfunded  actuarial  liability. 

Pension  plan  means  a  deferred 
compensation  plan  established  and 
maintained  by  one  or  more  employers  to 
provide  systematically  for  the  payment 
of  benefits  to  plan  participants  after 
their  retirements,  provided  that  the 
benefits  are  paid  for  life  or  are  payable 
for  life  at  the  option  of  the  employees. 
Additional  benefits  such  as  permanent 
and  total  disability  and  death  payments, 
and  survivorship  payments  to 
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beneficiaries  of  deceased  employees, 
may  be  an  integral  part  of  a  pension 
plan. 

•  •        *        •        • 

Projected  benefit  cost  method  means 
either — 

(1)  Any  of  the  several  actuarial  cost 
methods  that  distribute  the  estimated 
total  cost  of  all  of  the  employees' 

.  prospective  benefits  over  a  period  of 
years,  usually  their  working  careers;  or 

(2)  A  modification  of  the  accrued 
benefit  cost  method  that  considers 
projected  compensation  levels. 

•  •        •        *        * 

Qualified  pension  plan  means  a 
pension  plan  comprising  a  definite 
written  program  communicated  to  and 
for  the  exclusive  benefit  of  employees 
that  meets  the  criteria  deemed  essential 
by  the  Internal  Revenue  Service  as  set 
forth  in  the  Internal  Revenue  Code  for 
preferential  tax  treatment  regarding 
contributions,  investments,  and 
distributions.  Any  other  plan  is  a 
nonqualified  pension  plan. 

Termination  of  employment  gain  or 
loss  means  an  actuarial  gain  or  loss 
resulting  from  the  difference  between 
the  assumed  and  actual  rates  at  which 
pension  plan  participants  separate  from 
employment  for  reasons  other  than 
retirement,  disability,  or  death. 

4.  Section  31.201-5  is  amended  by 
revising  the  last  sentence  to  read  as 
follows: 

31.201-6    Credlta. 

•   *   •  See  31.205-6(j)(4)  for  rules 
governing  refund  or  credit  to  the 
Government  associated  with  pension 
adjustments  and  asset  reversions. 

5.  Section  31.205-6  is  amended  by 
revising  paragraphs  (j)(l)  through  (j)(6) 
to  read  as  follows: 

31.205-6    Compenaation  for  personal 
aervlcas. 

•  *        •        *        • 

(j)  Pension  costs  (1)  A  pension  plan, 
as  defined  in  31.001.  is  a  deferred 
compensation  plan.  Additional  benefits 
such  as  permanent  and  total  disability 
and  death  payments  and  survivoiship 
payments  to  beneficiaries  of  deceased 
employees  may  be  treated  as  pension 
costs,  provided  the  benefits  are  an 
integral  part  of  the  pension  plan  and 
meet  all  the  criteria  pertaining  to 
pension  costs. 

(2)  Pension  plans  are  normally 
segregated  into  two  types  of  plans: 
defined-benefit  or  defined-contribution 
pension  plans.  The  cost  of  all  defined- 
benefit  pension  plans  shall  be 
measured,  allocated,  and  accounted  for 


in  compliance  vrith  the  provisions  df  48 
CFR  9904.412.  Cost  accounting  standard 
for  composition  and  measurement  of 
pension  cost,  and  48  CFR  9904.413. 
Adjustment  and  allocation  of  pension 
cost.  The  costs  of  all  defined- 
contribution  pension  plans  shall  be 
measured,  allocated,  and  accounted  for 
in  accordance  with  the  provisions  of  48 
CFR  9904.412  and  48  CFR  9904.413. 
Pension  costs  are  allowable  subject  to 
the  referenced  standards  and  the  cost 
limitations  and  exclusions  set  forth  in 
paragraphs  (j)(2)(i)  and  (j)(3)  through  (8) 
of  this  subsection. 

(i)  Except  for  nonqualified  pension 
plans  using  the  pay-as-you-go  cost 
method,  to  be  allowable  in  the  current 
year,  pension  costs  must  be  funded  by 
the  time  set  for  filing  of  the  Federal 
income  tax  return  or  any  extension 
thereof.  Pension  costs  assigned  to  the 
current  year,  but  not  funded  by  the  tax 
return  time,  shall  not  be  allowable  u. 
any  subsequent  year.  For  nonqualified 
pension  plans  using  the  pay-as-you-go 
cost  method,  to  be  allowable  in  the 
cvurent  year,  pension  costs  must  be 
allocable  in  accordance  with  48  CFR 
9904.412-50(d)(3). 

(ii)  Pension  payments  must  be 
reasonable  in  amount  and  must  be  paid 
pursuant  to — an  agreement  entered  into 
in  good  faith  between  the  contractor  and 
employees  before  the  work  or  services 
are  performed:  and  the  terms  and 
conditions  of  the  established  plan.  The 
cost  of  changes  in  pension  plans  that  are 
discriminatory  to  the  Government  or  are 
not  intended  to  be  applied  consistently 
for  all  employees  under  similar 
circumstances  in  the  future  are  not 
allowable. 

(iii)  Except  as  provided  for  early 
retirement  benefits  in  paragraph  (j)(7)  of 
this  subsection,  one-time-only  pension 
supplements  not  available  to  all 
participants  of  the  basic  plan  are  not 
allowable  as  pension  costs  unless  the 
supplemental  benefits  represent  a 
separate  pension  plan  and  the  benefits 
are  payable  for  life  at  the  option  of  the 
employee. 

(iv)  Increases  in  payments  to 
previously  retired  plan  participants 
covering  cost-of-living  adjustments  are 
allowable  if  paid  in  accordance  with  a 
policy  or  practice  consistently  followed. 

(3)  Defined-benefit  pension  plans. 
This  paragraph  covers  pension  plaits  in 
which  the  benefits  to  be  paid  or  the 
basis  for  determining  such  benefits  are 
established  in  advance  and  the 
contributions  are  intended  to  provide 
the  stated  benefits.  The  cost  limitations 
and  exclusions  pertaining  to  defined- 
benefit  plans  are  as  follows: 

(i)(A)  Except  for  nonqualified  pension 
plans,  pension  costs  (see  48  CFR 


9904.412-40(aKl))  assigned  to  the 
current  accounting  p)eriod,  but  not 
funded  during  it,  shall  not  be  allowable 
in  subsequent  years  (except  that  a 
payment  made  to  a  fund  by  the  time  set 
for  filing  the  Federal  income  tax  return 
or  any  extension  thereof  is  considered  to 
have  been  made  during  such  taxable 
year).  However,  any  portion  of  pension 
cost  computed  for  a  cost  accounting 
period,  that  exceeds  the  amount 
required  to  be  funded  pursuant  to  a 
waiver  granted  under  the  provisions  of 
the  Employee's  Retirement  Income 
Security  Act  of  1974  (ERISA),  will  be 
allowable  in  those  future  accounting 
periods  in  which  the  funding  of  suoi 
excess  amounts  occurs  (see  48  CFR 
9904.412-50(c)(5)). 

(B)  For  nonqualified  pension  plans, 
except  those  using  the  pay-as-you-go 
cost  method,  allowable  costs  are  limited 
to  the  amount  allocable  in  accordance 
with  48  CFR  9904.412-50(d)(2). 

(C)  For  nonqualified  pension  plans 
using  the  pay-as-you-go  cost  method, 
allowable  costs  are  limited  to  the 
amounts  allocable  in  accordance  with 
48  CFR  9904.412-50(d)(3). 

(ii)  Any  amount  funded  in  excess  of 
the  pension  cost  assigned  to  a  cost 
accounting  period  is  not  allowable  and 
shall  be  accounted  for  as  set  forth  at  48 
CFR  9904.412-50(a)(4),  and  shall  be 
allowable  in  the  future  period  to  which 
it  is  assigned,  to  the  extent  it  is 
allocable,  reasonable,  and  not  otherwise 
unallowable. 

(iii)  Increased  p>ension  costs  caused  by 
delay  in  funding  beyond  30  days  after 
each  quarter  of  the  year  to  which  they 
are  assignable  are  unallowable.  If  a 
composite  rate  is  used  for  allocating 
pension  costs  between  the  segments  of 
a  company  and  if,  because  of  differences 
in  the  timing  of  the  funding  by  the 
segments,  an  inequity  exists,  allowable 
pension  costs  for  each  segment  will  be   . 
limited  to  that  particular  segment's 
calculation  of  pension  costs  as  provided 
for  in  48  CFR  9904.413-50(c). 
Determinations  of  unallowable  costs 
shall  be  made  in  accordance  with  the 
actuarial  cost  method  used  in 
calculating  pension  costs. 

(iv)  Allowability  of  the  cost  of 
indemnifying  the  Pension  Benefit 
Guaranty  Corporation  (PBGC)  under 
ERISA  Section  4062  or  4064  arising  v 

from  terminating  an  employee  deferred     >^ 
compensation  plan  will  be  considered 
on  a  case-by-case  basis,  provided  that  if 
insurance  was  required  by  the  PBGC 
under  ERISA  Section  4023,  it  was  so 
obtained  and  the  indemnification 
payment  is  not  recoverable  under  the 
insurance.  Consideration  under  the 
foregoing  circiunstances  will  be 
primarily  for  the  purpose  of  appraising 
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the  extent  to  which  the  indemnification 
payment  is  allocable  to  Government 
work.  If  a  beneficial  or  other  equitable 
relationship  exists,  the  Government  will 
participate,  despite  the  requirements  of 
31.205-19(a){3)  and  (b).  in  the 
indemnification  payment  to  the  extent 
of  its  fair  share. 

(v)  Increased  pension  costs  resulting 
from  the  withdrawal  of  assets  from  a 
pension  fund  and  transfer  to  another 
employee  benefit  plan  fund,  or  transfer 
of  assets  to  another  account  within  the 
same  fund,  are  unallowable  except  to 
the  extent  authorized  by  an  advance 
agreement.  If  the  withdrawal  of  assets 
from  a  pension  fund  is  a  plan 
termination  under  ERISA,  the 
provisions  of  paragraph  (j)(4)  of  this 
subsection  apply.  The  advance 
agreement  shall — 

(A)  State  the  amount  of  the 
Govenunent's  equitable  share  in  the 
gross  amount  withdrawn  or  transferred; 
and 

(B)  Provide  that  the  Government 
receive  a  credit  equal  to  the  amount  of 
the  Government's  equitable  share  of  the 
gross  withdrawal  or  transfer. 

(4)  Pension  adjustments  and  asset 
reversions,  (i)  For  segment  closings, 
pension  plan  terminations,  or 
curtailment  of  benefits,  the  adjustment 
amount  shall  be  the  amount  measured, 
assigned,  and  allocated  in  accordance 
with  48  CFR  9904.413-50(c)(12)  for 
contracts  and  subcontracts  that  are 
subject  to  Cost  Accounting  Standards 
(CAS)  Board  rules  and  regulations  (48 
CFR  Chapter  99).  For  contracts  and 
subcontracts  that  are  not  subject  to  CAS, 
the  adjustment  amount  shall  be  the 
amount  measured,  assigned,  and 
allocated  in  accordance  with  48  CFR 
9904. 413-50(c)(12),  except  the 
numerator  of  the  fraction  at  48  CFR 
9904.413-50(c)(12)(vi)  shall  be  the  sum 
of  the  pension  plan  costs  allocated  to  all 
non-CAS-covered  contracts  and 
subcontracts  that  are  subject  to  Subpart 
31.2  or  for  which  cost  or  pricing  data 
were  submitted. 

(ii)  For  all  other  situations  where 
assets  revert  to  the  contractor,  or  such 
assets  are  constructively  received  by  it 
for  any  reason,  the  contractor  shall,  at 
the  Government's  option,  make  a  refund 
or  give  a  credit  to  the  Government  for 
its  equitable  share  of  the  gross  amount 
withdrawn.  The  Government's  equitable 
share  shall  reflect  the  Government's 
participation  in  pension  costs  through 
those  contracts  for  which  cost  or  pricing 
data  were  submitted  or  that  are  subject 
to  Subpart  31.2.  Excise  taxes  on  pension 
plan  asset  reversions  or  withdrawals 
under  this  paragraph  (j)(4)(ii)  are 
unallowable  in  accordance  with  31.205- 
41(b)(6). 


(5)  Defwed-contribution  pension 
plans.  "This  paragraph  covers  those 
pension  plans  in  which  the 
contributions  are  established  in  advance 
and  the  level  of  benefits  is  determined 
by  the  contributions  made.  It  also  covers 
profit  sharing,  savings  plans,  and  other 
such  plans,  provided  the  plans  fall 
within  the  definition  of  a  pension  plan 
inparasraph  [\)(l)  of  this  subsection. 

(i)  Allowable  pension  cost  is  limited 
to  the  net  contribution  required  to  be 
made  for  a  cost  accounting  period  after 
taking  into  account  dividends'and  other 
credits,  where  applicable.  However,  any 
portion  of  [>ension  cost  computed  for  a 
cost  accounting  period  that  exceeds  the 
amount  required  to  be  funded  pursuant 
to  a  waiver  granted  under  the  provisions 
of  ERISA  will  be  allowable  in  those 
future  accounting  periods  in  which  the 
funding  of  such  excess  amounts  occurs 
(see  48  CFR  9904.412-50(c)(5)). 

(ii)  The  provisions  of  paragraphs  (j)(3) 
(ii)  and  (iv)  of  this  subsection  apply  to 
defined-contribution  plans. 

(8)  Pension  plans  using  the  pay-as- 
you-go  cost  method.  The  cost  of  pension 
plans  using  the  pay-as-you-go  cost 
method  shall  be  measured,  allocated, 
and  accounted  for  in  accordance  with 
48  CFR  9904.412  and  9904.413.  Pension 
costs  for  a  pension  plan  using  the  pay- 
as-you-go  cost  method  shall  be 
allowable  to  the  extent  they  are 
allocable,  reasonable,  and  not  otherwise 
unallowable. 


PART  52— SOUOTATION  PROVISIONS 
AND  CONTRACT  CLAUSES 

6.  Section  52.215-15  is  revised  to  read 
as  follows: 

52.21 5-1 5    Pension  ad|ustm«nts  and  asaet 
raversiona. 

As  prescribed  in  15.408(g),  insert  the 
following  clause: 

Pension  Aditutments  and  Asset  Reversions 
(Dec  1998) 

(a)  The  Contractor  shall  promptly  notify 
the  Contracting  Officer  in  writing  when  it 
determines  that  it  will  terminate  a  defined- 
benefit  pension  plan  or  otherwise  recapture 
such  pe^iMk/und  assets. 

(h)  Fonsegment  closings,  pension  plan 
terminations,  or  curtailment  of  benefits,  the 
adjustment  amount  shall  be  the  amount 
measured,  assigned,  and  allocated  in 
accordance  with  48  CFR  9904.413-50(c)(12) 
for  contracts  and  subcontracts  that  are  subject 
to  Cost  Accounting  Standards  (CAS)  Board 
rules  and  regulations  (48  CFR  Chapter  99). 
For  contracts  and  subcontracts  that  are  not 
subject  to  CAS.  the  adjustment  amount  shall 
be  the  amount  measured,  assigned,  and 
allocated  in  accordance  with  48  CFR 
9904.4 13-50(c)(l 2),  except  the  numerator  of 
the  fraction  at  48  CFR  9904.413-50(c)(12)(vi) 
shall  be  the  sum  of  the  pension  plan  costs 


allocated  to  all  non-CAS-covered  contracts 
and  subcontracts  that  are  subject  to  Federal 
Acquisition  Regulation  (FAR)  Subpart  31.2  or 
for  which  cost  or  pricing  data  were 
submitted. 

(c)  For  all  other  situations  where  assets 
revert  to  the  Contractor,  or  such  assets  are 
constructively  received  by  it  for  any  reason, 
the  Contractor  shall,  at  the  Government's 
option,  make  a  refund  or  give  a  credit  to  the 
Government  for  its  equitable  share  of  the 
gross  amount  withdrawn.  The  Government's 
equitable  share  shall  reflect  the  Government's 
participation  in  pension  costs  through  those 
contracts  for  which  cost  or  pricing  data  were 
submitted  or  that  are  subject  to  FAR  Subpart 
31.2. 

(d)  The  Contractor  shall  include  the 
substance  of  this  clause  in  all  subcontracts 
under  this  contract  that  meet  the 
applicability  requirement  of  FAR  15.408(g). 

(End  of  clause) 

(FR  Doc.  98-28958  Filed  10-29-98;  8:45  ami 
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DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

48  CFR  Parts  22  and  52 

[FAC  97-09;  FAR  Caa*  9ft-610;  Item  V] 

R1N9000-AH99 

Federal  Acquisition  Regulation: 
Rehabilitation  Act.  Workers  With 
Disabilities 

AOENaES:  Department  of  Defense  (DoD), 
General  Services  Administration  (GSA), 
and  National  Aeronautics  and  Space 
Administration  (NASA). 
ACTION:  Interim  rule  adopted  as  final 
without  change. 

SUMMARY:  The  Civilian  Agency 
Acquisition  Council  and  the  Defense 
Acquisition  Regulations  Council  have 
agreed  to  adopt  the  interim  rule 
published  in  the  Federal  Register  at  63 
FR  34073,  June  22,  1998,  as  a  final  rule 
without  change.  The  rule  amends  the 
Federal  Acquisition  Regulation  (FAR)  to 
implement  revised  Department  of  Labor 
regulations  regarding  affirmative  action 
to  employ  and  advance  in  employment 
qualified  individuals  with  disabilities. 
This  regulatory  action  was  not  subject  to 
Office  of  Management  and  Budget 
review  under  Executive  Order  12866, 
dated  September  30. 1993.  and  is  not  a 
major  rule  under  5  U.S.C.  804. 
ffFECnVE  OATE:  October  30.  1998. 
FOR  FURTHER  INFORMATKM  CONTACT:  The 
FAR  Secretariat,  Room  4035,  GS 
Building,  Washington,  DC  20405.  (202) 
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501-4755.  for  information  pertaining  to 
status  or  publication  schedules.  For 
clarification  of  content,  contact  Mr.  Jack 
O'Neill,  Procurement  Analyst,  at  (202) 
501-3856.  Please  cite  FAC  97-09,  FAR 
case  96-610. 

SUPPLEMENTARY  INFORMATION: 

A.  Background 

On  June  22, 1998,  FAR  Case  96-610, 
Rehabilitation  Act,  Workers  with 
Disabilities,  was  published  in  the 
Federal  Registar  as  an  interim  rule.  The 
FAR  rule  implemented  Department  of 
Labor  (DoL)  regulations  at  41  CFR  60- 
741  that  implement  Section  503  of  the 
Rehabilitation  Act  of  1973  (29  U.S.C 
793).  The  rule  amended  FAR  Subpart 
22.14  and  the  clauses  at  52.212-5, 
52.213-4,  and  52.222-36  to  conform  to 
the  DoL  regulations.  No  public 
comments  Mrere  received  in  response  to 
the  interim  rule.  The  interim  rule  is 
being  adopted  as  a  final  rule  without 
change. 

B.  Regulatoiy  Flexibility  Act 

The  Department  of  Defense,  the 
General  Services  Administration,  and 
the  National  Aeronautics  and  Space 
Administration  certify  that  this  final 
rule  wiU  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  within  the 
meaning  of  the  Regulatory  Flexibility 
Act,  5  U.S.C  601,  et  seq.,  because  the 
rule  merely  implements  existing 
Department  of  Labor  regulations  and 
imposes  no  new  requirements. 

C  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  does 
not  apply  because  the  changes  to  the 
FAR  do  not  impose  recordkeeping  or 
information  collection  requirements,  or 
collections  of  information  fit>m  offerors, 
contractors,  or  members  of  the  public 
which  require  the  approval  of  the  Office 
of  Management  and  Budget  under  44 
U.S.C  3501.  et  seq. 

List  ofSul^ects  in  48  CFR  Parts  22  and 
S2 

Government  procurement  - 

Dated:  October  22, 1998. 
Edward  C  Lodk. 
Director.  Federal  Acquisition  Policy  Division. 

Interim  Rule  Adopted  as  nnal  Without 
Qiange 

Accordingly,  the  interim  rule 
amending  48  CFR  Parts  22  and  52. 
which  was  published  at  63  FR  34073, 
June  22, 1998,  is  adopted  as  a  final  rule 
without  change. 


Audwrity:  40  U.S.C.  486(c);  10  U.S.C 
chapter  137;  and  42  U.S.C  2473(c). 

(FR  Doc  98-28959  Filed  10-29-98;  8:45  am) 
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DEPARTMEHT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  AOMMSTRATION 


48  CFR  Part  31 
FACS7-O0;FAR 
niN9000-AH96 
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Fadaral  Acquisition  Ragulatton;  Civil 
Dafanaa  Costs 

AOENOES:  Department  of  Defense  (DoD), 
General  Services  Administration  (GSA), 
and  National  Aeronautics  and  Space 
Administraticn  (NASA). 
ACTION:  Final  rule. 

SUMMARY:  The  Civilian  Agency 
Acquisition  Coimdl  and  the  Defianse 
Acquisition  Regulations  Coimcil  have 
agreed  on  a  final  rule  amending  the 
Federal  Acquisition  Regidation  (FAR)  to 
delete  the  dvil  defense  cost  principle. 
This  regulatory  action  was  not  subfect  to 
Office  of  Management  and  Budget 
review  under  Executive  Order  12866. 
dated  September  30, 1993.  and  is  not  a 
major  rule  undn  5  U.S.C  804. 
EFFECTIVE  DATE:  December  29. 1998. 
FOR  FURTHER  WTOnMaTlON  CONTACT:  The 
FAR  Secretariat.  Room  4035.  GS 
Building.  Washington.  DC  20405,  (202) 
501-4755,  for  information  pertaining  to 
status  or  publication  schedules.  For 
clarification  of  content,  contact  Ms. 
Linda  Nelson,  Proctuement  Analyst,  at 
(202)  501-1900.  Please  dte  FAC  97-09, 
FAR  case  97-036. 


SUPPtXMENTARV  aiFORMATKM: 
A.Backgroand 

A  proposed  rule  was  published  in  the 
Federal  legiater  on  March  20, 1998  (63 
FR  13771).  The  propoeed  rule  deleted 
the  cost  principle  at  FAR  31.205-5, 
Qvil  defense  costs.  With  the  end  of  the 
Cold  War,  the  special  guidance 
provided  in  this  cost  principle  is  no 
longer  deemed  necessary,  llie 
acceptability  of  this  type  of  costs  will 
remain  govmned  by  Uie  allocability. 
allowability,  and  reasonableness  criteria 
discussed  in  FAR  Part  31.  The  proposed 
rule  is  converted  to  a  final  rule  without 
change. 

One  comment  was  received  in 
response  to  the  proposed  rule.  This 
comment  was  considered  in  the 
development  of  the  final  rule. 


B.  Regnlatofy  Flexfliility  Act 

The  Department  of  Defense,  the 
General  Siarvices  Administration,  and 
the  National  Aeronautics  and  Space 
Administration  certify  that  this  final 
rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  within  the 
meaning  of  the  Regulatory  Flexibility 
Act,  5  U.S.C  601,  et  seq.,  because  most 
contracts  awarded  to  small  entities  use 
simplified  acquisition  procedures  or  are 
awarded  on  a  competitive,  fixed-price 
iMsis,  and  do  not  require  application  of 
the  FAR  cost  principles. 

C  Paperwork  Redaction  Ad 

The  Paperwork  Reduction  Act  does 
not  apply  because  the  change  to  the 
FAR  does  not  impose  recordkeeping  or 
infonnation  collection  requirements,  or 
collections  of  information  from  offerors, 
contractors,  or  membert  of  the  public 
which  require  the  approval  of  the  Office 
of  Management  and  Budget  under  44 
U.S.C  3501.  et  seq. 

LiM  orSabjecIs  in  4t  CFK  Part  31 

Government  procurement. 

DatML  October  22, 1998. 
Edward  CLMb. 
Dit9ctor,  Federal  Acquisitiott  Policy  DivisiotL 

Thoefore.  48  CFR  Part  31  is  amended 
as  set  forth  below: 

PART  31— CONTRACT  COST 
PRMCm.ES  AND  PROCEDURES 

1.  The  authority  citation  for  48  CFR 
Part  31  ocmtinues  to  raed  as  follows: 

AolfaKitjr:  40  U.S.C  4ae(c):  10  US.C. 
diaptor  137;  and  42  U.S.C  2473(c). 


31J0S-8 

2.  Section  31.205-5  is  removed  and 
reserved. 

[FR  Doc  98-28960  FOrnd  10-29-98:  8:45  ami 
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48  CFR  Part  31 
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to  LagaVOttiar 


:  Department  of  Defense  (DoD), 
Genmal  Services  Administration  (GSA). 
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and  National  Aeronautics  and  Space 
Administration  (NASA). 
ACTION:  Final  rule. 

SUMMARY:  The  Qvilian  Agency 
Acquisition  Council  and  the  Defense 
Acquisition  Regulations  Council  have 
agreed  on  a  final  rule  amending  the 
Federal  Acquisition  Regulation  (FAR)  to 
clarify  the  allowability  of  costs  incurred 
for  qui  tarn  suits  in  which  the 
Government  does  not  intervene.  This 
rMulatory  sction  was  not  subfect  to 
Office  of  Management  and  Budget 
review  under  Executive  Order  12866, 
dated  September  30, 1993.  This  is  not  a 
major  rule  under  5  U.S.C.  804. 
EFFtcnvi  DATE:  December  29, 1998. 

FOM  pufmcR  9womAvm  contact:  The 

FAR  Secretariat,  Room  4035,  GS 
Building.  Washington,  DC  20405,  (202) 
501-4755,  for  infumation  pertaining  to 
status  or  publication  schedules.  For 
clarification  of  content,  contact  Ms. 
Linda  Nelson,  Procxirement  Analyst,  at 
(202)  501-1900.  Please  cite  FAC  97-09, 
FAR  case  95-020. 


tUPPLOMNTAflY  MFONMATION: 

A.  BackgHMUMl 

A  proposed  rule  was  published  in  the 
Federal  Kaglstar  on  June  20. 1996  (61 
FR  31790).  Seven  sources  submitted 
public  comments.  All  comments  were 
considered  in  developing  the  final  rule. 

This  final  rule  darmes  the  cost 
principle  at  FAR  31.205-47  sa  it  relates 
to  qui  tam  suits  not  joined  in  by  the 
Govenunent  The  final  rule  also 
clarifies,  at  FAR  31.20S-47(eM3),  that 
the  maximum  reimbursement 
oonttactors  may  receive  for  legal  costs  in 
connection  witn  agreements  reached 
under  FAR  31.205-47(c)  is  80  percent  of 
otherwise  allowsble  and  allocwle 
incuired  costs. 

Industry  has  commented  that  this 
cover sgs  should  be  efEsctive 
proqMctively.  After  consideration  ot 
tbeee  comments,  it  is  concluded  that 
this  coverage  is  {Hoperly  characterised 
as  a  clarification.  Neverthelaes.  it  is 
raoogniaed  that  certain  Government 
contracting  personnel  and  ocmtxactors 
may  have  had  common 
mirinterpretations  of  the  regulatory 
coverege.  Indeed,  thoee  inconsistencies 
are  the  catalyst  behind  this  clarification. 
On  August  24. 1995,  the  Defense 
Cimtract  Audit  Agaacv  issued  audit 
guidance  that  clarified  audit  treatment 
rar  qui  tam  legal  fees.  For  qui  tam  legal 
fees  incuired  before  August  24. 1995.  if 
the  Government  contra^ing  peiaoiuiel 
and  the  contractor  shared  a  common 
miainteipretatian  of  the  regulatoiy 
coverege.  the  contrecting  officer,  in 
oonsuhation  with  his  or  her  legd 


advisors,  should  determine  the 
appropriate  treetment  of  thoee  costs  on 
8  case-by-case  besis. 

B.  Regulatory  FlcxibiUty  Act 

The  Department  of  Defense,  the 
General  Services  Administrationi  snd 
the  National  Aeronautics  snd  Space 
Administration  certify  that  this  final 
rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  sinall  entities  within  the 
meaning  of  the  Regulatory  Flexibility 
Act,  5  U.S.C.  601,  et  seq..  because  most 
contracts  awarded  to  small  entities  use 
simplified  acquisition  procedures  or  era 
awsided  on  a  competitive  fixed-price 
basis,  and  do  not  require  application  of 
the  cost  principle  contained  in  this  rule. 

C  Paperwork  Eedaction  Act 

The  Paperwork  Reduction  Act  does 
not  apply  because  the  changes  to  the 
FAR  do  not  impoee  recordkeeping  or 
information  collection  requirements,  or 
collections  of  information  from  ofleron. 
contractora,  or  members  of  the  public 
which  require  the  approval  of  the  Office 
of  Management  and  Budget  under  44 
U.S.C  3501. 0t  M«q. 

Lial  ofSobfecIs  la  48  CFR  Part  31 

Government  procuremenL 

DelMl:  October  22. 19S8. 
BiwsrdCLeeb. 
Dtnetor,  Fmlmal  AcquiaOkm  Policy  DMakm. 

ThereCue.  48  CFRPart  31  is  amended 
as  set  forth  below: 

PART  31— OOMTIUCTOOST 
PnMCM.ES  AND  PROCCOURES 

1.  The  authority  citation  for  48  CFR 
Part  31  continues  to  reed  es  follows: 


p  40  U.SXI  4a6(c):  10  U.S.C 
chapter  137;  ind  42  U.S.C  2473(c). 

2.  Section  31.205-47  is  amended  by 
reviaing  the  introductory  text  of 
psiagrq>h  (b);  by  redesignating  (c)  as 
(c)(lTand  adding  (cK2);  and  by  revising 
{laragraph  (eM3)  to  read  as  follows: 

31J08-47   OealaraMsdtolegMandoawr 


(b)  Coets  incurred  in  oaanecti<m  with 
any  proceeding  brought  by  e  Federal. 
St^.  locd.  or  foreign  government  for 
violation  of.  or  a  fdlure  to  comply  with, 
law  or  regulation  by  the  contractor 
(including  its  agents  or  employees),  or 
costs  inanred  ^  connection  with  any 
proceeding  brou^t  by  a  third  party  in 
the  name  of  the  United  States  imdsr  the 
False  Claims  Act.  31  U.S.C  3730,  are 
unallowable  if  the  result  ia— 
•        •        •        •        • 

(0*  •  • 


(2)  In  the  event  of  a  setUement  of  any 
proceeding  brought  by  a  tldrd  party 
under  tbe  Falae  Claims  AOt  in  which  the 
United  States  did  not  intervene, 
reasonable  costs  incurred  by  the 
contractor  in  connection  with  such  a 
proceeding,  that  are  not  otherwise 
imallowable  by  regulation  or  by  separate 
sgreement  with  the  United  States,  may 
be  allowed  if  the  contracting  officer,  in 
consultation  with  his  or  her  legal 
advisor,  determines  that  there  was  very 
little  likelihood  that  the  third  party 
would  have  been  successful  on  the 
merits. 

•  •       •       •       * 

(e)-  •  • 

(3)  The  percentage  of  costs  allowed 
does  not  exceed  the  percentage 
determined  to  be  appropriate 
considering  the  complndty  of 
procurement  litigation,  generally 
accepted  principles  governing  the  award 
of  legal  fern  in  dvil  actions  involving 
the  United  States  as  a  party,  and  such 
other  fectors  as  may  be  appropriate. 
Sudi  percentage  shall  not  exceed  80 
percent.  Agreements  reached  under 
paragraph  (c)  of  this  subsection  shall  be 
subject  to  this  limitetion.  If,  however,  en 
agreement  described  in  peragraph  (c)(1) 
of  this  subsection  explicitly  states  tlw 
amount  of  otherwiae  allovrable  incurred 
legal  feee  and  limits  the  allowable 
recovery  to  80  percent  or  less  of  the 
stated  legal  feM,  no  additional 
limitation  need  be  raplied.  The  smount 
of  reimbursement  allowed  far  legsl  costs 
in  coimection  with  any  nroceeding 
deecribed  in  peragraph  (c)(2)  of  this 
subsection  shall  be  deteimined  by  the 
cognizent  ocmtracting  officer,  but  shall 
not  exceed  80  percent  of  otherwise 
allowf^le  legal  costs  incurred. 

•  a.      •        •        • 

(PR  Doc  96-28961  PUsd  10-29-M:  B:4S  am) 


DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMMISTRATION 

NATIONAL  AERONAUTICS  AND 
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48CFRPirti32and37 
|FACf7-0t;  FAR0M0f7-4Qt;  Nsm  Viq 


AOOiCKfc  Depertment  of  Defense  {jDoD), 
Geoaral  Services  Administration  (GSA), 
and  National  Aeronautics  and  Space 
Administration  (NASA). 
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ACnON:  Final  rule. 


SUMMARY:  The  Qvilian  Agency 
Acquisition  Council  and  the  Defense 
Acquisition  Regulations  Council  have 
agreed  on  a  final  rule  amending  the 
Federal  Acquisition  Regulation  (FAR)  to 
expand  the  authority  of  the  Department 
of  Defense  and  the  Coast  Guard  to  enter 
into  contracts  that  cross  fiscal  years. 

This  regulatory  action  was  not  subject 
to  Office  of  Management  and  Budget 
review  under  Executive  Order  12866, 
dated  September  30, 1993,  and  is  not  a 
major  rule  imder  5  U.S.C.  804. 
EFFECTIVE  DATE:  December  29, 1998. 
FOR  FURTHER  INFORMATlbN  CONTACT:  The 
FAR  Secretariat,  Room  4035,  GS 
Building.  Washington,  DC  20405,  (202) 
501-4755,  for  information  pertaining  to 
status  or  publication  schedules.  For 
clarification  of  content,  contact  Mr. 
Jeremy  F.  Olson  at  (202)  501-0692. 
Please  cite  FAC  97-09,  FAR  case  97- 
302. 
SUPPLEMBfTARY  INFORMATKM: 

A.  Background 

Section  801  of  the  National  Defense 
Authorization  Act  for  Fiscal  Year  1998 
(Pub.  L.  105-85)  amends  10  U.S.C. 
2410a  to  authorize  the  Secretary  of 
Defense,  the  Secretary  of  a  military 
department,  or  the  Secretary  of 
Transportation  with  regard  to  the  Coast 
Guard  when  not  operating  as  a  service 
in  the  Navy,  to  enter  into  a  contract  for 
prociuement  of  severable  services  for  a 
period  that  begins  in  one  fiscal  yeer  and 
ends  in  the  next  fiscal  year. 

B.  Regulatory  Flexibility  Act 

The  final  rule  does  not  constitute  a 
significant  FAR  revision  within  the 
meaning  of  FAR  1.501  and  Public  Law 
98-577,  and  publication  for  public 
comments  is  not  required.  However, 
comments  from  small  entities 
concerning  the  affected  FAR  subparts 
will  be  considered  in  accordance  with  5 
U.S.C.  610.  Such  comments  must  be 
submitted  separately  and  should  cite  5 
U.S.C.  601,  et  seq.  (FAC  97-09,  FAR 
case  97-302),  in  correspondence. 

C  Paperwork  Reduction  Act 

The  Paperworii  Reduction  Act  does 
not  apply  because  the  changes  to  the 
FAR  do  not  impose  recordkeeping  or 
information  collection  requirements,  or 
collections  of  information  from  offerors, 
contractors,  or  members  of  the  public 
which  reqmre  the  approval  of  the  Office 
of  Management  and  Budget  under  44 
U.S.C.  3501,  et  seq. 

List  of  Subjects  in  48  CFR  Parts  32  and 
37 

Government  procurement. 


Dated:  October  22. 1998. 
Edward  CLodt, 

Director,  Federal  Acquisition  Policy  Division. 

Therefore,  48  CFR  Parts  32  and  37  are 
anlended  as  set  forth  below: 

1.  The  authority  citation  for  48  CFR 
Parts  32  and  37  continues  to  read  as 
follows: 

Authority:  40  U.S.C.  486(c):  10  U.S.C 
chapter  137;  and  42  U.S.C  2473(c). 

PART  32— CONTRACT  RNANCMQ 

2.  Section  32.703-3  is  revised  to  read 
as  follows: 

32.703-3   ContFBCts  croaaing  fiaeal  yeara. 

(a)  A  contract  that  is  funded  by 
annual  appropriations  may  not  cross 
fiscal  years,  except  in  accordance  with 
statutory  authorization  [e.g.,  41  U.S.C 
11a,  31  U.S.C  1308.  42  U.S.C  2459a,  42 
U.S.C.  3515,  and  paragraph  (b)  of  this 
subsection),  or  when  the  contract  calls 
for  an  end  product  that  cannot  feasibly 
be  subdivided  for  separate  performance 
in  each  fiscal  year  (e.g.,  contracts  for 
expert  or  consultant  services). 

(b)  The  head  of  an  executive  agency, 
except  NASA,  may  enter  into  a  contract, 
exercise  an  option,  or  place  an  order 
under  a  contract  for  severable  services 
for  a  period  that  begins  in  one  fiscal 
year  and  ends  in  the  next  fiscal  year  if 
the  period  of  the  contract  awarded, 
option  exercised,  or  order  placed  does 
not  exceed  one  year  (10  U.S.C.  2410a 
and  41  U.S.C.  2531).  Funds  made 
available  for  a  fiscal  year  may  be 
obligated  for  the  total  amount  of  an 
action  entered  into  under  this  authority. 

PART  37-SERVICE  CONTRACTMG 

3.  Section  37.106  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

37.106    Fundhtg  and  tsnn  of  service 


(b)  The  head  of  an  executive  agency, 
except  NASA,  may  enter  into  a  contract, 
exercise  an  option,  or  place  an  order 
under  a  contract  for  severable  services 
for  a  period  that  begins  in  one  fiscal 
year  and  ends  in  the  next  fiscal  year  if 
the  period  of  the  contract  awarded, 
option  exercised,  or  order  placed  does 
not  exceed  one  year  (10  U.S.C.  2410a 
and  41  U.S.C.  2531).  Funds  made 
available  for  a  fiscal  year  may  be 
obligated  for  the  total  amount  of  an 
action  entered  into  under  this  authority. 

(FR  Doc.  98-28962  Filed  10-29-98:  8:45  am) 
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48  CFR  Part  32 
(FAC  97-09;  FAR 
RiN9000-AI11 


97-900:  Rem  Oq 


Fadaral  Acquisition  Ragulation; 
Payment  Duo  Dates 

AQENCCS:  Department  of  Defense  (DoD). 
General  Services  Administration  (GSA), 
and  National  Aeronautics  and  Space 
Administration  (NASA). 
ACTION:  Final  rule. 

SUMMARY:  The  Qvilian  Agency 
Acquisition  Council  and  the  Defense 
Acquisition  Regulations  Council  have 
agreed  on  a  final  rule  amending  the 
Federal  Acquisition  Regulation  (FAR)  to 
clarify  that  agencies  may  authorize 
amendment  of  the  FAR  payment  clauses 
to  specify  a  period  shorter  than  30  days 
for  making  contract  invoice  payments, 
provided  such  p>eriod  is  not  less  than  7 
days.  This  regulatory  action  was  not 
subject  to  Office  of  Management  and 
Budget  review  under  Executive  Order 
12866.  dated  September  30. 1993,  and  is 
not  a  major  rule  under  5  U.S.C  804. 
BTECT1VE  DATE:  December  29, 1998. 
FOR  FURTHER  INFORMATION  CONTACT:  The 
FAR  Secretariat.  Room  4035. 1800  F 
Street.  NW,  Washington,  DC  20405. 
(202)  501-4755.  for  informaticm 
pertaining  to  status  or  publication 
schedules.  For  clarification  of  content, 
contact  Mr.  )eremy  Olson  at  (202)  501- 
0692.  Please  cite  FAC  97-09.  FAR  case 
97-609. 
SUPPLEMENTARY  INFORMATION: 

A.  Backgrouiid 

This  final  nile  amends  FAR  Subpart 
32.9  to  clarify  that  agencies  may  amend 
die  clauses  at  FAR  52.232-25,  Prompt 
Payment,  and  52.232-26.  Pnunpt 
Payment  for  Fixed-Price  Ardiitect- 
Engineer  Contracts,  to  specify  a  period 
shorter  than  30  days  (but  not  less  than 
7  days)  for  making  contract  invoice 
payments. 

B.  Regulatory  Flexibility  Act 

The  final  rule  does  not  constitute  a 
significant  FAR  revision  within  the 
meaning  of  FAR  1.501  and  Public  Law 
98-577.  and  publication  for  public 
comments  is  not  required.  However, 
comments  from  small  entities 
concerning  the  affected  FAR  subpart 
will  be  considered  in  accordance  with  5 
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U.S.C.  610.  Such  comments  must  be 
submitted  separately  and  should  dte  5 
U.S.C.  Wl.etseq.  (FAC  97-09.  FAR 
1 97-609),  in  correspondence. 


C  Paperwork  Redaction  Act 

The  Paperworii  Reduction  Act  does 
not  apply  because  the  changes  to  the 
FAR  do  not  impose  recordkeeping  or 
information  collection  requirements,  or 
collections  of  information  from  oCforors, 
contractors,  or  members  of  the  public 
which  require  the  approval  of  the  OfBce 
of  Management  and  Budget  under  44 
U.S.C.  3501.  et  seq. 

List  of  Subjects  is  4«  CFR  Part  32: 

Government  procurement. 

Dated:  October  22, 1998. 
Edward  CLMb. 
Dinctor,  Federal  Acqui$ition  Policy  Division. 

Therefore,  46  CFR  Part  32  is  amended 
as  set  forth  below: 

1.  The  authority  dution  for  46  CFR 
Part  32  continues  to  read  as  follows: 

PART  32— CONTRACT  HNANaNQ 

Authority:  40  U.S.C  4a6(c):  10  U.S.C 
chaptw  137:  and  42  U.S.C  2473(c). 

2.  Section  32.905  is  amended  in 
paragraph  (a)  by  revising  the 
introductory  text  to  read  as  follows: 

32.906    Invdoe  peymenta. 

(a)  General.  Except  as  prescribed  in 
paragraphs  (b),  (c).  and  (d)  of  this 
section,  or  as  authorized  in  32.908(a)(3) 
or  (c)(3).  the  due  date  for  making  an 
invoice  payment  by  the  designated 
payment  office  shall  be  as  follows: 

•  •        •        •        • 

3.  Section  32.906  is  amended  by 
adding  paragraphs  (a)(3)  and  (c)(3)  to 
read  as  follows: 

32J0i   Contract  dauaea. 

(a)  •  •  • 

(3)  As  provided  in  32.904,  agency 
policies  and  procedures  may  authorize 
amendment  of  paragraphs  (a)(l)(i)  and 
(iii)  of  the  clause  to  insert  a  period 
shorter  than  30  days  (but  not  less  than 
7  days)  for  maHng  contract  invoice 
payments. 

•  •        •        •        • 

(c)  •  •  • 

(3)  As  provided  in  32.904,  agency 
polides  and  procedures  may  authorize 
amendment  of  paragraph  (a)(l)(i)  of  the 
clause  to  insert  a  period  shorter  than  30 
days  (but  not  less  than  7  days)  for 
making  contract  invoice  payments. 

(PR  Doc.  9a-28963  Filed  10-29-98;  8:45  am] 


DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMMtSTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMNI8TRATI0N 

48  CFR  Parts  1. 6, 14. 15. 19. 32. 33. 
38. 41. 52,  and  53 

[FAC  97-09;  NMnX] 

Federal  AcquMHon  Regulation: 
Technical  Amendments 

AOENCCS:  Department  of  Defense  (DoD),  •       •       •       •       • 

General  Services  Administration  (GSA),  _.«_^    *-%MBe«Ti/\M 

and  National  Aeronautics  and  Space  BeSJiioeSISrl^  •  1 1  lON 

Administration  (NASA).  RECaulREMOrTS 

action:  Technical  amendments.  «J(»-3    [Amended] 

3.  Section  6.302-3  is  amended  at  the 
end  of  paragraph  (a)(2)  introdudory  text 
by  removing  the  colon  and  inserting  a 
dadi;  and  at  the  beginning  of  paragraphs 
(a)(2)(i)  and  (a)(2)(U).  by  removing  "to" 
and  inserting  'To". 


FAR  aeomant 

OMB  Con- 
trol No. 

52.227-14 

52.227-1 5 

52.227-1 6  .- 

52.227-1 7 

52.227-18 

52.227-19 

52227-20 

52.227-21  

52.227-22 

52.227-23 

9000-0090 

9000-0090 
900O'^)00O 
9000-0000 
OOOO'^OOO 
9000-0090 
9000-0090 
9000-0090 
9000-0090 
9000-0090 

•UMMARV:  This  document  makes 
amendments  to  the  Federal  Acquisition 
Regulation  in  order  to  update  refisrences 
and  make  editorial  changes. 

EFFECTIVE  DATE:  Odober  30. 1998. 

FOR  FURTHER  WrORMATION  CONTACT:  The 
FAR  Secretariat.  Room  4035.  GSA 
Building.  Washington.  DC  20405.  (202) 
501-4755. 

List  of  Snblacta  in  48  CFR  Parts  1. 8, 14. 
IS,  19, 32. 33. 38, 41. 52,  and  53 

Government  procurement. 

Dated:  October  22, 1996. 
Edward  CLMb, 

Dinctor,  Federal  Acquisition  Policy  Dhrision. 

Therefore.  48  CFR  Parts  1. 6. 14. 15. 
19,  32,  33,  36.  41,  52,  and  53  are 
amended  as  set  forth  below: 

1.  The  authority  dUtion  for  46  CFR 
Parts  1,  6, 14. 15. 19,  32.  33,  36.  41.  52. 
and  53  continues  to  read  as  follows: 

Authority.  40  U.S.C  486(c);  10  U.S.C 
chapter  137;  and  42  U.S.C  2473(c). 

PART  1— FEDERAL  ACQUtSmON 
REGULATIONS  SYSTEM 

2.  The  table  in  section  1.106  is 
amended  by  revising  entries 
"41.004.2(c)"  to  read  "41.202(c)": 
"52.241-2"  to  read  "52.241-3"; 
"52.241-6"  to  read  "52.241-7";  and 
"52.241-11"  to  read  "52.241-1": 
removing  the  FAR  segment  and  the 
corresponding  OMB  Control  Nimiber 
entries  for  52.211-5,  52.253-1.  and 
53.105;  and  adding  entries,  in  numerical 
order,  to  read  as  follows: 

1.108    OMB  approval  under  the  Papenvofic 


PART  14— SEALED  BIDDINQ 

14.407-4    [AmendadU 

5.  Section  14.407-4  is  amended  in 
paragraph  (a)  by  revising  the  word 
"amencunent"  to  read  "modification". 

PART  Ift-CONTRACTINQ  BY 
NEGOTIATION 

18.404-1    [Amandadl 

6.  Section  15.404-1  is  amended  in  the 
first  sentence  of  paragraph  (a)(7)  by 
removing  the  word  "Resource"  and 
adding  "Reference". 

PART  19-SMALL  BUSINESS 
PROGRAMS 

7.  Section  19.102(f)(4)  is  amended  by 
revising  the  third  sentence  to  read  as 
follows: 


19.102 


(0(4)*  *  *  A  listing  is  also  available 
on  SBA's  Internet  Homepage  at  http:// 
www.sba.gov/gc.  •  •  ' 


18.1004   [Amended] 

6.  Section  19.1004  is  amended  by 
revising  the  term  "Defense  Mapping 
Agency"  to  read  "National  Imagery  and 
^pping  Agmcy". 

PART  32-CONTRACT  FMANCINQ 

9.  Section  32.705-1  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

32.706-1 


offUnda. 
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(b)  The  contrading  officer  shall  insert 
the  clause  at  52.232-19.  Availability  of 
Funds  for  the  Next  Fiscal  Year,  in 
solicitations  tmd  contracts  if  a  one-year 
indefinite-quantity  or  requirements 
contrad  for  services  is  contemplated 
and  the  contrad — 

(1)  Is  funded  by  annual 
appropriations;  and 

12)  Is  to  extend  beyond  the  initial 
fiscal  year  (see  32.703-2(b)). 

PART  33— PROTESTS.  DISPUTES, 
AND  APPEALS 

33.104    [Amended] 

10.  Sedion  33.104  is  amended  in  the 
last  sentence  of  paragraph  (e)  by 
revising  "7  days"  to  read  "5  days". 

PART  38— CONSTRUCTION  AND 
ARCHITECT-ENGINEER  CONTRACTS 

36.801-4    [Amended] 

8.  Section  36.601-4  is  amended  in  the 
fourth  sentence  of  paragraph  (a)(4)  by 
revising  the  term  "Defense  Mapping 
Agency"  to  read  "National  Imagery  and 
Mapping  Agency". 

PART  41— ACQUISITION  OF  UTILITY 
SERVICES 

41.103    [Amended] 

11.  Sedion  41.103  is  amended  in 
paragraph  (a)(2)  by  revising  "40  U.S.C. 


474(3)"  to  read  "40  U.S.C.  474(d)(3)": 
and  in  the  first  sentence  of  paragraph 
(a)(3)  by  revising  "(42  U.S.C.  2751,  et 
seq.)"  to  read  "(42  U.S.C.  7251,  etseq.)". 

PART  52— SOUCITATION  PROVISIONS 
AND  CONTRACT  CLAUSES 

12:  Sedion  52.212-5  is  amended  by 
revising  the  clause  heading  and 
paragraph  (b)(3)  to  read  as  follows: 

52.212-6    Contract  Tenns  and  Conditions 
Required  To  Implement  Statutes  or 
Executive  Orders— Commercial  Items. 


Contract  Terms  and  Conditions  Required  To 
ImplemeBt  Statutes  or  Executive  Orderi — 
Commercial  Items  (Oct.  1994) 


(b)*  •  * 

(3)  52.219-8,  Utilization  of  Small, 

Small  Disadvantaged  and  Women-Owned 
Small  Business  Concerns  (15  U.S.C  637(d)(2) 
and  (3)). 


52.244-6    [Amended] 

13.  Section  52.244-6  is  amended  by 
revising  the  date  of  the  clause  to  read 
"(Od  1998)";  and  in  paragraph  (c)(3)  of 
the  clause  by  removing  the  words 
"Handicapped  Workers"  and  adding 
"Workers  with  Disabilities". 


PART  53— FORMS 

14.  Section  53.228  is  amended  by 
revising  paragraphs  (h)  and  (i)  to  read  as 
follows: 

53.228    Bonds  and  insuranea. 


(h)  SF273  (Rev.  10/98)  Reinsurance 
Agreement  for  a  Miller  Act  Performance 
Bond.  (See  28.106-l(h)  and  28.202- 
1(a)(4).)  SF  273  is  authorized  for  local 
reproduction  and  a  copy  is  furnished  for 
this  purpose  in  Part  53  of  the  looseleaf 
edition  of  the  FAR. 

(i)  SF  274  (Rev.  10/98)  Reinsurance 
Agreement  for  a  Miller  Act  Payment 
Bond.  (See  28.106-l(i)  and  28.202- 
1(a)(4).)  SF  274  is  authorized  for  local 
reproduction  and  a  copy  is  furnished  for 
this  purpose  in  Part  53  of  the  looseleaf 
edition  of  the  FAR. 


15.  Section  53.301-273  is  revised  to 
read  as  follows: 

53.301-273    Reinauranee  Agreement  for  a 

»»■"  -  —  A^»a  ^  — ■ ** -^ 

MNwr  ACi  Ksnonnanov  pono. 
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REINSURANCE  AGREEMENT  FOR  A  MILLER  ACT  PERFORMANCE  BOND 

Itt  instructions  on  rsvorasi 


0MB  No.:     9000-0045 


fJUie  noonma  but^  <or  rim  col»ction  Ol  mtotmutnn  »  — tww»»d  to  ivt»B«    25  iTMnm»«  pt  f—poow.  inctudinfl  th«  tm»  tot 
dMt  MurcM.  OMMwww  and  m»«l«i«n«  lti«  dM«  mill*.  kmI  cem««Mi««  t>»  it^tfyxn^  »•  coCKtion  of  info"i»««n.    Swid  rammMa 
eil«or  Mpwt  oT  iha  coSociion  ol  mlormMion.  mdutfng  tuggMtion*  lof  roduong  itM  burdon.  to  tfM  FAN  Swratanat  IMVm,  *-<^ 
Watlwigton.  DC  2040S 


mMfuction*.  MOrchMQ  •noting 
tmgmtrtf  ifu  burdon  ootimalo  ot  any 
-'  AcqtMMwn  ^okey  OnniMn.  GSA. 


1    OtMCT  WHITING  COMTANV 

1A.  DATE  DMECT  «VRITW«G  COMPANY  EXECUTES  THIS 
AGROMBiT 

ia.  STATE  OF  MCONPORATION 

2   RfMSumNG  COMPANY 

2A.  AMOUNT  OF  THIS  REINSURANCE  tt) 

2a.  DATE  REMSURMG  COMPANY  EXECUTES  THIS 
AGREEMB«T 

2C.  STATE  OF  INCOMPORATION 

3.  DESCRIPTION  OF  COfJTRACT 

4.  DESCRIPTION  OF  BONO 

3A  A*M)UNT  Of  CONTHACT 

4A.  FCNAL  SUM  OF  SONO 

3a  CONTRACT  OATC 

X  CONTRACT  NO 

4a  OATf  OF  BONO 

4C  aONONO. 

30  0«SCH»TK)N  Of  CONTRACT 

40.  F1UNOPAL* 

31   CONTRACTING  AGCNCY 

4C.  STATE  OF  MCONPORATON  lit  CofponM  Ptmcipmll 

AGRCEMENT 

(a)  Tha  Diroci  WnimQ  Company  n«ma4  abova  «  bound  aa  auraty  to  tha  Unrtad  Stataa  of  Amarica  on  tba  partonnanca  bond  dMcribod  abova, 
*»hafoi«  iha  abova  dascnbad  la  tha  principal,  for  tha  protoction  of  tha  Uratad  Stataa  on  tha  contract  daacnbad  abova.  Tha  contract  is  for  tha 
conatruction.  aHaration.  or  ropair  ot  a  puMic  buildina  or  public  «»ork  of  tha  Unitod  Stataa  and  tha  iiarforcnanca  bond  waa  furniahad  to  tha  Unitad  Stataa 
undar  tha  Act  of  Aoguat  24.  193S.  aa  amandsd  140  \J.V.t  270a-280«l,  knoyim  aa  tha  Millar  Act.  Tha  Diraet  Writing  Compww  hs«  appfead  to  tha 
Ramaunrto  Company  namad  abova  to  bo  rairtaurad  and  countaraacurad  m  tha  amount  ahown  oppoana  tfw  nama  of  tha  Ramaunrtg  Company  <rafarrad  to 
aa  iha  "Amooot  of  tNa  Ramauranca').  or  for  wtiatavar  amount  laaa  than  tha  "Amount  of  thia  Ratnauranca'  tha  Oiract  Writing  Company  la  babia  to  pay 
undar  or  by  virtua  of  tfta  parformarKa  bond. 

lb)  For  a  aum  mutually  agroad  upon,  paid  by  ttw  Diraet  Writirtg  Company  to  tha  Rainaurmg  Company  wtMch  acknowladgaa  its  racaipt.  tha  partiaa  to 
thit  Agraamani  covanani  and  agraa  to  tlia  tarma  and  cortditiona  or  thia  agraamant. 

TERMS  AND  CONDITIONS: 

la)  Tha  purpoaa  and  mtant  of  thia  agraamant  ia  to  guarantaa  and  indamnifv  tha  Unitad  Stataa  against  loaa  undar  tha  partonnanca  and  to  tha  axtant 
ot  tha  'Amount  ot  this  Ramauranca.'  or  any  aum  laaa  than  tha  'Amount  ot  this  Rairtauranca'  that  la  owing  and  unpaid  by  tha  Oiract  Writing  Company 
to  Iha  Unitad  Slatat  undar  tlw  parformancabond. 

lb)  II  tha  Oiract  Writing  Company  tails  to  pay  a»>y  dsfsull  undsr  ttts  psrformancs  bond  squsi  to  or  in  sxcsss  ol  tha  "Amount  ot  thj»  Ramauranca." 
Iha  Raintufing  Cornpany  covanant*  and  agraaa  to  pay  to  tfta  Unitad  Stataa.  tha  obligaa  on  tfta  parformartca  bond,  tha  "Amount  of  thia  Ramauranca.  it 
Iha  Oiract  WrTimg  Company  laila  to  pay  to  tha  Unitad  Stataa  any  dataull  tor  a  turn  laaa  than  ths  "Amount  ot  thta  Ramauranca  tha  Ramaunng  Cornpany 
covananta  and  agraaa  to  pay  to  tha  Uratad  Stataa  tha  tul  amount  ot  tha  datault.  or  ao  much  thsraof  that  la  not  paKt  to  tha  Unitad  Statas  by  tha  Oiract 
Wriimg  Company. 

Ic)  If  thora  la  a  datault  on  tha  parformarKa  bond  tor  tha  'Amount  ot  tiwa  Ramauranca.*  or  mora.  tt«a  Rairmvinj)  Company  and  lt>a  Oiract  Writmg 
Company  haraby  covanant  artd  agraa  tftat  tha  Unitad  Stataa  may  brmg  suit  agairwt  tha  Rainaurmg  Comparw  tor  tha  Amoum  of  this  RamsurarKa  or,  m 
tha  casa  iha  amourtt  ot  tha  dafaiin  is  for  laaa  than  tha  'Amoum  ot  tNs  Rainaurancs."  tor  tfta  tul  amount  of  tlta  datault. 

WITNESS: 

Tha  Oiract  Wriiir^  Company  and  tha  ltair«suring  Comparty.  raspactrvaty.  hava  cauaad  this  Agraamant  to  ba  signad  arKi  imprassad  with  tfta*  respective 
corporaie  seili  by  ollicat  possessing  power  to  sign  this  instrument,  artd  to  be  duly  anasted  by  officers  empowered  thereto,  on  the  day  and  data  above 
written  opposite  iheir  respective  names. 


1.  2.40 


A««ii«>l.^  ,!«.»■  aurt.««.4^*aM  .«»/»»  Cad. 


ibti. 


AUTHORIZED  FOR  LOCAL  RCPROOUCTON 
devious  oAlion  I*  usaWe 


STANDARD  R>MM  273  IREV.  10^98) 

Proscnbed  by  GSA  •  FAR  14a  CFR)  S3  228<hi 


.JEiBdonl  RegisteKL/VQl.  63.  No.  210 /Friday,  October  30.  1998 /Rules  and  Regulations 


5ttQ5 


S.  DIRECT  \MflTM6  COMPANY 

tAltl  aONATURi 

I2)ATT»T:  SliNATUNi 

CWpOfMS 

IMD  NAMi  AND  TmjE  fTipe* 

I2i  NAME  AND  TTTLE  f7kp«« 

SttI 

6.  REINSURING  COMPANY 

•Altl  SMMATURE 


UiATTBT:  IMMATURE 


aaill  NAME  AND  TfTlE  fTipeSI 


m  MAMi  «*0  Tm£ /Ti 


CotponMs 
SmI 


MSTRUCnONS 

This  form  is  to  b*  iis«d  in  cmm  whara  It  is  (tosirad  to  oovar  tlw 
undsffwritlng  Bmittion  by  winsur«ncs  insfsd  of  co-insuwnc«  on 
Unfted  States.  Sm  FAR  (48  CFR)  28.202-1  and  53.2280i). 

Exactite  and  fHa  this  fonn  aa  folowa: 


of  a  Diraet  Wrilino  Conipany'a 
Act  paffofmanoa  bonds  ranninQ  to  tha 


Original  and  copies  (aa  spadfiad  by  tha  bond-approving  officar).  aignad  and 
or  ba  filed  within  tha  tima  period  ahown  in  tha  bid  or  propoaai. 


One  carbon  copy,  signad  and  ssslsd,  shal  accompany  the  Direct  Writing  Company's  quarterly  Schedule  of 
Excess  Rislis  fled  with  the  Department  of  tfta  Treasury. 

Other  copies  may  be  prepared  for  the  use  of  the  Direct  Writing  Company  arMi  Rehwing  Company.    Each 
Reinsuring  Company  should  use  a  separata  form. 


STANDARD  POMM  273 IRCV.  10MI  BACK 


liB.  Section  53.301-274  is  revised  to 
read  as  follows: 


53.301-274    Relneurance 
MiUer  Act  Payment  Bond. 


AQf^MflMflt  fOf  S 
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REINSURANCE  AQROMIENT  FOR  A  MILLER  ACT  PAYMBIT  lOND 


0MB  No.:  tOOO-OMB 


MMcn.  twWiiin  and  mtlmmim^  Wm  4mm  nmiit,  i 

tMaet  ■*•■«•  oMcMan  <''  ' 

oZlOtM 


1 .  IMMCT  WMTWO  COMTANY* 

_ 

1A.  OATi  OMiCT  IWWiTWO  COMMNV  CXtCUTit  TMS       - 

■ 

It.  STATS  or  MCOMKMATKM 

9    aSMiCiMHMa  COMPANY* 

2A.  AMOUNT  OT  TMS  WNSUMMCE 

1 

• 

a.  OATI  WNSUMNQ  COMMNV  mCUTft  TMS  AONfBMIT 

X.  STATf  Of  MCOWORATION 

3.  DESCRIPTION  OF  CONTRACT 

4.  DESCRIPTION  Of  BOND 

lA  AMKMMT  Of  CONTNACT 

4A.  WMAt  SUM  or  MNO 

M  CONTNACT  DAT! 

X.  CONTIUCT  NO. 

4a.OATEOrtONO 

4C.  SONO  NO. 

JO  OCSCWmON  or  CONTRACT 

•O.raMOML* 

♦ 

3i  CONTMACTMO  ACfNCV 

41.  tTATI  Of  WCOWWMUTION  0  Coyofm-  fhHtinl 

ACHfEMENT: 

(a)  rrw  0«act  Wrrnr^  Company  nantad  abvwa  ia  bound  aa  a  luratv  on  tha  paymant  bond  daawitoad  abova.  wtwrain  tha  abova  dascnbad  is  tha 
prmopal.  lor  tha  protactmn  of  aN  paraona  aupptymg  labor  and  malarial  on  tha  corwact  Jaacribad  abova.  which  ia  for  tha  construann.  altaration,  or 
rapa«  o(  a  pubtK  bu<«dM>g  or  pubbc  vmk k  of  tha  Unitad  Stataa.  Tha  paymant  bond  ia  for  tha  uaa  of  paraona  aupptyino  labor  or  matoriai.  and  w  fumishad 
10  iha  Uniad  Stata*  undaf  tha  Act  of  Auguat  24.  1936,  aa  amandad  (40  U.S.C.  270a-270al.  known  aa  tha  Millar  Act.  Tha  Dvact  V)/riting  Company 
haa  tpplnd  to  tha  Ratnaurmg  Comparty  namad  abova  to  ba  rawwurad  and  countar-aacurad  m  ttta  amount  abova  oppoaita  ttia  nama  ol  tha  Ratrtsurmg 
Con^any  (rafarrad  to  aa  "Amount  ol  th.a  Rainauranca').  or  for  «vhatavar  amount  laaa  than  tha  'Amount  of  thia  Rainsuranca*  tha  Oiract  Writing 
Company  ••  kabia  to  pay  undar  or  by  virtua  of  tlw  paymants  bond. 


Ibl  For  a  (um  mutually  agraad  upon,  paid  by  tha  Oiract  Writing  Company  to  tha  Ramaurmg  Company 
Ihia  Agraamant  covartant  artd  agrao  to  tha  tarma  artd  <ondiiiona  of  tlva  agraamaW. 

TERMS  AND  CONOITIOMS: 


which  acknowladgaa  ita  raoaipt.  tha  partias  to 


Tha  purpoaa  and  mtant  of  thia  agraamorw  ia  la)  to  guaramaa  and  indartmify  tha  paraona  who  hava  fumiahad  or  iupptad  labor  or  matarial  m  tha 
proMcutwn  ol  tha  work  providad  for  in  tha  contract  rafarrad  to  abova  (haroinaftar  rofarrod  to  aa  'laborara  and  matarialmon,*  tt«a  tarm  'matanalman' 
ndudmg  paraona  having  a  draa  contractual  ralation  with  a  aubcorwactor  but  no  contractual  ralationahip  aspraaaad  or  impkad  with  tha  contractor  who 
haa  lumNhad  tha  taMl  paymant  bond)  agamat  loaa  undar  tha  paymant  bond  to  tha  oatont  of  tha  'Amount  of  ttva  Ramauranca.'  or  for  any  sum  lass  than 
tha  'Antount  ol  thw  Ramauranca.'  that  ia  owing  and  ur^aid  by  tha  Oiract  Writing  Company  to  tha  'laborars  and  matarialman'  on  tha  paymant  bond: 
and  (bl  to  maka  tha  'laborars  and  matarialman'  obhgoaa  undar  tha  Rainauranca  Agraiamant  to  tha  aama  aitant  aa  if  Ihav  raspactiva  namas  wara 
writtan  haram. 

THEREFORE: 

1 .    Tha  Ramsuring  Company  covaiMnts  and  agraaa  • 

(•I  To  pay  tha  'Amount  ol  this  RairwurarKa*  to  tha  'laborars  and  matarialman'  in  tha  avont  of  tha  Direct  Writing  Company's  faihira  to  pay  to 
Iha  'laborars  and  matarialman*  any  dafaull  ur«dar  tt>a  paymartt  bo<¥l  aqual  to  or  m  aicaas  of  tha  'Amount  of  this  RamsurarKa';  and 

Ibl  To  pay  (1)  tha  ful  amount  to  tha  'laborars  and  matarialman.'  or  (21  tha  amount  not  paid  to  tham  by  tha  Oiraci  Writing  CorrHMny;  m  casa 
tha  Oiract  Wntmg  Company  faila  to  pay  tha  'laborars  arMi  matarialman*  any  dafault  undar  tha  paymant  bond  lass  than  tha  'Amount  of  this 
RamsurarKa.' 


■nam*  1.  2,  40    Fumahl 


I  and  OP  Coda. 


tOowl 


AUTHONIZfO  FOR  LOCAL  RVROOUCTKM 
fitviowa  adrtion  ■*  uatWa 
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2.  Tha  Hatnaunrtg  Company  and  tha  Dvact  WVitatg  Company  covanartt  and 
ol  this  Rainaurartca,*  or  mora,  tha  parsons  givan  a  *fJgM  o(  action*  or  a  'ligta'to  sua*  «n  ths  pa 

270Mall  may  bring  auit  against  ttia  Kainauring  Comparty  in  tha  Uniiad  Stalsa  Oiairict  Court  for 
ba  parformad  artd  aaacuiad  for  tiia  'Amount  of  thia  Wainauranca*  or,  if  tha  amount  of  tha  dafauti 
wf«atavar  tha  fuN  amount  of  tha  dsfauR  may  ba.  Tha  Rainsurittg  Company  turtttar  covar>ar«i 
giw*  auch  court  juriadiction,  and  to  cpnaaw  to  dswrmiwMion  of  manars  arising  undar  Ms 
practica  of  tita  court,  h  ia  axpraaalv  undaraiood  by  tty  partias  tttsi  tha  rightt.  pemtn.^  and  i 
to  or  supplamantal  to  or  in  accordanca  with  othar  nghta,  powara,  and  pnvsagaa  wtach  ttiay 
Statas.  or  tha  otfiar  law*  of  aitftar,  artd  should  not  ba  construod  aa  limitrtions. 

3.  Tha  Ramsuring  Company  ar«d  ttta  Oiract  Writing  Company  furttiar  covanarw  and  agraa  that  tha  flainauring 
agant.  appoimad  by  tha  Oiract  Writirtg  Company  in  tha  disuict  in  wliich  tha  contract  ia  to  ba  parformad  and 
procasa  in  any  auit  inatilutad  on  this  Rainauranca  Agrosmani.  and  tttat  tha  procass  sgsni  shsl  ssitd,  by  i 
Its  prirKipal  placa  of  businaaa  shown  abova.  a  copy  of  tfta  procass. 

4.  Tha  Ramauring  Comparty  and  tIta  Oiract  Writing  Company  fuithar  covattant  and  agrsa  that  iNa 


caaa  of  daf  aiA  on  tha  oavmant  bond  for  tha 

kv  sMisn  KsidftiM  MMv  Act  «40 

tfi  vMMffi  ttw  oonmi 

( thsn  tfw  "Ainouni  ot  tfw 


U.S.C. 
is  to 


pan  of  tha 


WITNESS: 

Tha  Oiract  Writing  Comparty  artd 
corporate  aaals  by  officers 
data  in  ham  1 A  writtan  oppoaita 


tfta  Ramaurtrtg  Comparty,  raapscovaly,  ftsva 

ttta  power  to  sign  thia  instrumant.  and  to  ba 


10  by  offioara 


5.  DMECT  WMTINO  COMPANY 

SAIIISIGNATunC 

121  ATTEST  SIGNATURC 

Corpervtis 

M.I1 1  NAME  AND  TITU  ^MPadT 

121  NAME  AND  TITlf  rTMSMl 

SmI 

6.  REMSUfWte  COMPANY 

SAID  SIGNATURE 

(21  ATTEST  SfiNATURE 

COtpOttt9 

SS.ni  NAME  AND  TfTU  rr»p«di 

121  NAME  AND  TITLE  fTipM* 

INSTRUCTIONS 

This  fonn  is  to  be  used  in  cases  where  it  to  desired  to  cover  the  excess  off  a  Direct 
imderwriting  Kmitation  by  reinsurance  instead  of  co-inaurance  on  MHer  Act  peyiwent 
UnHed  States.  See  FAR  (48  CFR)  28.202-1  and  53.2280). 

Execute  arxl  fHe  thto  form  as  foMows: 

Original  and  copies  (as  specified  by  the  bond-approving  officer),  signed  and  sealed,  shel 
or  be  filed  within  ttte  time  period  shown  in  the  bid  or  proposal. 

One  carbon  copy,  signed  and  sealed,  shal  accompany  the  Direct  Writing  Compeny's 
Excess  Risks  ffHed  with  tlie  Deportment  of  Treasury. 


runrriitg  to  tha 


Other  copies  may  be  prepared  for  the  use  of  the  Diroct  Writing  Company  and  Reinsuring 
Reinsuring  Company  should  use  a  separate  form. 


accompany  the  borw 
Schedule  of 
Comnanv.    Each 
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DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMHOSTRATION 

4aCFRChapMr1 

Federal  Acquisition  Regulation;  Small 
Entity  Compliance  QuMe 

AOCNCICS:  Department  of  Defense  (DoD). 
General  Services  Administration  (GSA). 


and  National  Aeronautics  and  Space 
Administration  (NASA). 

ACTION:  Small  Entity  Compliance  Guide. 


t:  This  document  is  issued 
under  the  joint  authority  of  the 
Secretary  of  Defense,  the  Administrator 
of  General  Services  and  the 
Administrate  for  the  National 
Aeronautics  and  Space  Administration. 
This  Small  Entity  Compliance  Guide  has 
been  prepared  in  accordance  with 
Section  212  of  the  Small  Business 
Regulatory  Enforcement  Fairness  Act  of 
1996  (Public  Law  104-121).  It  consists 


of  a  summary  of  rules  appearing  in 
Federal  Acquisition  Circular  (FAC)  97- 
09  which  amend  the  FAR.  The  rules 
marked  with  an  asterisk  (*)  are  those  for 
which  a  regulatory  flexibility  analysis 
has  been  prepared  in  accordance  with  5 
U.S.C.  604.  Further  information 
regarding  these  r\iles  may  be  obtained 
by  referring  to  FAC  97-09  which 
precedes  this  document.  This  document 
may  be  obtained  from  the  Internet  at 
http://www.amet.gov/fiBr. 
FOR  FUimCR  MFOraUTION  CONTACT: 
Laurie  Duarte.  FAR  Secretariat.  (202) 
501-4225. 


List  of  Rules  in  FAC  97-09 
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PftymwH  r>\m  Datm 

Otsoa 

Item  I — ^Taxpayer  Identification 
Nombers  (FAR  Case  97-003) 

This  interim  rule  amends  FAR  Parts  1, 
4, 13. 14. 15.  and  52  to  implement 
Subaection  (i)  of  the  Debt  Collection 
Improvement  Act  of  1096  (Pub.  L.  104- 
134)  and  Section  1022  of  the  Taxpayer 
Relief  Act  of  1997  (Pub.  L.  105-32).  The 
rule  clarifies  requirements  for  obtaining 
Taxpayer  Identification  Niunber  (TIN) 
infionnation  from  contracton  and 
forwarding  the  information  to  payment 
offices;  specifies  that  TIN  information 
mav  be  used  by  the  Government  to 
collect  and  report  on  any  delinquent 
amounts  arising  out  of  the  contractor's 
relationship  with  the  Government;  and 
clarifies  and  updates  requirements  for 
reporting  contract  information  and 
payment  information  to  the  Internal 
Revenue  Service. 

[Otden  undar  Federal  Supply 
Schedule  (FSS)  contracts.  Ordaring 
officials  are  required  to  provide  the  FSS 
contractor's  TIN  (and  other  information) 
to  the  pasrment  office  for  eech  order 
under  an  FSS  contract.  The  General 
Servioea  Administratian  is  planning  to 
establiah  an  Internet  besed  system  by 
early  1090  that  can  be  used  by  ordering 
offlrials  to  obtain  this  information.  In 
the  meentime.  the  information  can  be 
obtained  from  most  FSS  contract  price 
lists  or  by  requeating  it  dirjctly  from  the 
FSS  contractor  prior  to  placing  an 
order.) 


Item  n — Electronic  Commerce  in 
Federal  Procurament  (FAR  Caae  07- 
304)* 

This  interim  rule  revises  FAR  Subpart 
4.5  and  makes  associated  changes  to 
FAR  Parts  2. 5. 13.  and  14.  to  implement 
Section  850  of  the  National  Defense 
Authorization  Act  for  Fiscal  Year  1998 
(Pub.  L.  105-85)  to  eliminate  the 
preference  for  electronic  commerce 
tvithin  Federal  agencies  to  be  conducted 
on  the  Federal  Aotpiisition  Computer 
Network  (FACNETl  Architectiue.  In 
addition,  this  interim  rule  promotes  the 
use  of  cost-effective  procedures  and 
processes  that  employ  electronic 
conunerce  in  the  conduct  and 
administration  of  Federal  procurement 
systems.  In  order  to  fKiilitate  access  to 
Federal  procurements.  Section  850 
mandates  that  a  single  Govemmentwide 
point  of  entry  be  used.  Once  the 
Administrator  of  the  Office  of  Federal 
Procurement  Policy  (OFPP)  designates 
the  sinole  Govemmentwide  point  of 
entry,  the  FAR  will  be  dianaed 
acomiingly.  FACNET  qualifies  as  the 
single,  Govemmentwidb  point  of  entry 
until  the  Administrator  of  OFPP 
designatea  the  single.  Govemmentwide 
point  of  entry.  Federal  procurement 
systems  that  employ  ekctrooic 
commerce  shall  apply  nationally  and 
intematioiially  reoo^ized  standards 
that  broaden  interoperability  and  i 
the  electronic  interchange  of 
information. 


Item  m— Ahetnative  Dispute 
Reaolntion— 1000  (FAR  Caae  07-OlS) 

This  hnal  rule  amends  FAR  6.302-3, 
24.202.  33.2.  and  the  clause  at  52.233- 
1  to  implement  the  Administrative 
Dispute  Resolution  Act  of  1996  (Pub.  L. 
104-320)  and  Section  4321(a)(7)  of  the 
Clinger-Cohen  Act  of  1996  (Pub.  L.  104- 
106).  The  rule  makes  dear  the  authority 
to  contract  %vith  a  neutral  person  as  an 
exception  to  requirements  for  full  and 
open  competition;  revises  requirements 
for  certification  of  a  claim  under  the 
Administrative  Dispute  Resolution  Act 
to  conform  to  the  requirements  under 
the  Contract  Disputes  Act;  and  specifies 
that  certain  dispute  resolution 
communications  are  exempt  from 
disdosura  imder  the  Freedom  of 
Information  Act. 

HiB  IV— Pay>A»>YoB<Go  Penaion  Costa 
(FARCeset»-m2) 

Hie  interim  rule  published  as  Item  I 
of  FAC  84-44  is  converted  to  a  final  rule 
with  amendments  at  FAR  15.408. 
31.001,  31.205-6,  and  the  dauae  at 
52.215-15.  The  rule  amends  the  FAR  for 
consistency  with  48  CFR  9904.412,  Cost 
accounting  standard  for  compoaition 
and  measurement  of  pension  cost  (CAS 
412),  and  48  CFR  9904.413.  Adjustmoit 
and  allocation  of  pension  cost  (CAS 
413).  CAS  412  and  CAS  413  relate  to 
accounting  for  penaion  coats  under 
negotiated  Government  contracts. 
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Item  V— Rehabilitation  Act.  Woricera 
With  DisabiUtiea  (FAR  Case  96-610) 

The  interim  rule  published  as  Item  V 
of  FAC  97-05  is  converted  to  a  final  rule 
without  change.  The  rule  implemmits 
Department  of  Labor  regulations  at  41 
CFR  60-741  regarding  afBrmative  action 
to  employ,  and  advance  in  emplo]rment, 
qualified  individuals  with  disabilities. 

Itnn  VI— Civil  Defiense  Costa  (FAR  Case 
07-036) 

This  final  nde  deletes  the  dvil 
defense  cost  principle  at  FAR  31.205-5, 
as  this  guidance  is  no  longer  deemed 
necessary.  Tlie  acceptability  of  dvil 
defense  costs  will  remain  governed  by 
the  allocability,  allowability,  and 
reasonableness  criteria  discussed  in 
FAR  Part  31. 

Item  Vn— Coets  Related  to  Legal/Other 
Proceedings  (FAR  Cess  95-020) 

This  final  rule  amends  FAR  31.205- 
47,  Costs  related  to  legal  and  other 
proceedings,  to  clarify  the  allowability 
of  costs  incurred  for  qui  tarn  suits  in 


which  the  Government  does  not 
intervene.  This  rule  is  consistent  with 
audit  guidance  issued  by  the  Defense 
Contract  Audit  Agency  on  August  24. 
1995.  Certain  Government  contracting 
personnel  and  contractors  may  have  had 
common  misinterpretations  of  the 
language  at  FAR  31.205-47  prior  to 
August  24. 1995.  For  qui  tarn  legal  fees 
incurred  prior  to  August  24. 1995.  if  the 
Government  contracting  personnel  and 
the  contractor  shared  a  common 
misinterpretation  of  the  language  at  FAR 
31.205-47.  the  contracting  officer,  in 
consultation  with  his  or  her  legal 
advisors,  should  determine  the 
appropriate  treatment  of  those  costs  on 
a  case-by-case  basis. 

Rem  Vm— Service  Contracta  (FAR  Caae 
07-302) 

This  final  rule  revises  FAR  32.703-3 
and  amends  37.106  to  implement 
Section  801  of  the  National  Defense 
Authorization  Act  for  Fiscal  Year  1998 
(Pub.  L.  105-85).  Section  801  provides 
that  the  Secretary  of  Defense,  the 
Secretary  of  a  mUitary  department,  or 


the  Secretary  of  Transportation  with 
resped  to  the  Coast  Guard,  when  it  is 
not  operating  as  a  service  in  the  Navy. 
may  entn  into  a  contract  for 
procurement  of  severable  services  for  a 
period  that  begins  in  one  fiscal  year  and 
ends  in  the  next  fiscal  year.  This 
authority  remains  the  same  for  dvilian 
agencies  other  than  NASA. 


Item  K— Payment  Due 
97-600) 


(FAR 


This  final  rule  amends  FAR  Subpart 
32.9  to  clarify  that  agendes  may  amend 
the  clauses  at  FAR  52.232-25.  Prompt 
Paym«it,  and  52.232-26.  Prompt 
Payment  for  Fixed-Price  Ardiitect- 
Engineer  Contracts,  to  qwdfy  a  period 
shmter  than  30  days  (but  not  less  than 
7  days)  for  making  contract  invoice 
paymenta. 

Dstod:  October  22, 199e. 
EoweraC  Lmb. 

Director,  Federal  Acquisition  Policy  Division. 
(FR  Doc.  9e-2896S  FOad  10-29-eS;  8:45  am) 


Jf 


Friday 

October  30,  1998 


Part  VI 


Department  of  Labor 

Mine  Safety  and  Health  Administration 

30  CFR  Part  77 

Safety  Standards  for  Re|x>rting  Daily 
Inspections  of  Surface  Coal  Mines; 
Technical  Amendment;  Final  Rule 
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DEPARTMENT  OF  LABOR 

Mine  Safety  and  Health  Admlnialratlon 

MCFRPartTT 
mt  1219-AB18 

Safety  StMKlarda  for  RafMrtlngDaUy 
Inapectlofia  of  Surface  Coal  Mhiaa; 


aoincy:  Mine  Safety  and  Health 
Adminictration  (MSHA).  Labor. 
action:  Final  rule;  technical 
amendment. 


r:  MSHA  is  making  a 
nonsubstantive  technical  amendment  to 
its  safety  standard  which  requires 
reports  of  daily  inspection  for  surface 
cotal  mines.  This  technical  amendment 
updates  the  standard  to  allow  a  mine 
official  with  authority  and 
resp<xisibility  equivalent  to  the  mine 
offiidals  speidfied  in  the  existing 
standard  to  sign  or  countersign  the  daily 
inspection  reports.  MSHA  is  amending 
the  language  of  the  standard  to  reflect 
changes  in  the  management  structure  of 
the  mining  industry  because  traditional 
management  structures,  including  (ob 
titles,  have  changed  at  many  mines. 
^FECnvC  DATE:  December  29. 1998. 
FOR  FUflTMiR  MFOMMATION  CONTACT: 
Carol  J.  Jones.  Acting  Director.  Office  of 
Standards,  Regulations,  and  Variances. 
MSHA.  phone  703-235-1910. 
auenJEMBfTARV  aiFOfNIATION: 


Paragraph  (d)  of  existing  30  CFR 
77.1713  provides  that  all  recorded 
examination  reports  of  daily  inspections 
for  hazardous  conditions  at  surfece  coal 
mines  shall  include  the  action  taken  to 
abate  hazardous  conditions  and  shall  be 
signed  or  countersigned  each  day  by  at 
least  one  of  the  following  persons:  (1) 
the  surface  mine  foreman:  (2)  the 
assistant  superintendent  of  the  mine;  (3) 
the  superintendent  of  the  mine;  or,  (4) 
the  person  designated  by  the  operator  as 
responsible  for  health  and  safety  at  the 
mine. 

The  requirement  that  the  report  "be 
signed  or  countersigned"  helps  assure 
that  examination  results  are  maintained 
and  made  available,  and  that  the 
appropriate  level  of  mine  management 
is  made  aware  of  hazardous  conditions 
or  problems  requiring  attention.  In 
addition,  the  signing  and  countersigning 
requirement  helps  assiire  tl^e  integrity  of 
records  and  enables  niine  management 
to  review  the  quality  of  the 
examinations. 

The  persons  specified  in  paragraph 
(d)  are  responsible  for  health  and  safety 
in  the  mine  and  have  the  authority  and 


are  in  a  positi<m  to  suspend  operations 
and  allocate  resources  to  correct  health 
and  safety  problems  as  they  develop. 
However,  the  terms  "mine  foreman." 
"superintendent."  and  "assistant 
superintendent"  may  no  longer  describe 
the  person  with  the  authority  and 
responsibility  to  conect  problems 
witnin  certain  mine  management 
structures  in  the  coal  mining  industry. 
Not  every  operation  employs  perscms 
with  the  titles  eniunerated  in  the 
standard. 

Given  the  changing  terminology  used 
to  describe  some  mins  management 
titles  in  certain  mining  operations,  an 
"equivalent  person"  can  satisfy  the 
requirement  of  the  standard.  An 
"eouivalent  person"  would  be  a  person 
witn  the  same  responsibility  for  safety 
and  health  at  the  mine  as  a  person 
specified  in  paragraphs  (d)(1)  through 
(d)(4).  and  with  the  authority  to  suqiend 
production  if  necessary  and  allocate 
resources  from  various  segments  of  the 
operation  to  correct  safety  or  health 
hazards  as  they  develop. 

MSHA  has  successfully  used  the  term 
"equivalent  person"  in  other 
rulemaking  contexts  in  order  to  allow 
for  ahemative  mine  management  titles. 
In  MSHA's  rulemaking  for  improved 
mandatory  safety  standards  for 
ventilation  in  underground  coal  mines 
promulgated  in  1996.  MSHA  received 
comments  stating  that  some  mines  no 
longer  use  the  terms  "mine  foreman," 
"mine  manager."  or  "superintendent" 
In  Older  to  addrass  thoae  comments  and 
to  provide  for  alternative  management 
titles,  the  final  ventilation  rule 
incorporated  the  phrase  "or  equivalent 
mine  official"  in  several  standards 
which  require  the  reporting  and 
countersigning  of  the  results  of  certain 
inspections  in  underground  mines.  The 
standards  using  the  phrase  "equivalent 
mine  official"  are:  paragraph  (d)  of 
§  75.311  Main  mine  fen  opeiatirai: 
paragraph  (f)  of  $  75.360  Pieshift 
examination;  paragraph  (a)  of  §  75.363 
Hazardous  conditions;  posting, 
correcting  and  recording:  and, 
paragraph  (h)  of  §  75.364  Weekly 
examination. 

The  final  rule  published  today 
provides  that  an  official  equivalent  to  an 
official  listed  in  (d)(1)  through  (d)(4)  of 
§  77.1713  must  sign  or  countersign  iba 
examination  report.  The  purpose  of  this 
change  is  to  allow  for  persons  with  the 
functional  authority  and  responsibility 
equivalent  to  those  persons  specified  in 
the  standard  to  sign  or  countersign  the 
reports.  For  purposes  of  this  standard,  a 
general  manager,  mine  manager,  or 
business  unit  manager  having  the 
requisite  safety  responsibility  and 
authority  may  be  equivalent  to  a 


superintendent.  Similarly,  a  production 
manager,  maintenance  manager,  or 
operations  manager  may  be  equivalent 
to  an  assistant  superintendent;  and  a 
production  supervisor,  maintenance 
supervisor,  or  pit  foreman  may  be 
equivalent  to  a  mine  foreman.  This  list 
is  not  meant  to  be  an  exhaustive  one, 
but  merely  illustrates  the  range  of  titles 
which  may  be  encoimtered  in  mine 
management  oiganizations  today.  In 
each  case,  the  equivalent  officials  must 
have  the  authority  and  responsibility  for 
correcting  hazardous  coniUtions  or 

Eroblems.  In  some  mines,  officials 
aving  these  titles  may  not  be 
equivalent  officials  and  would  not  have 
authority  to  countersign  in  all  instances. 
Other  titles,  in  addition  to  those 
described  above,  may  describe  mine 
management  officials  with  the 
appropriate  authority  and  res|>onsibility 
to  correct  hazards  or  allocate  resources 
to  resolve  health  and  safety  problems. 
Allowing  an  "equivalent  person"  to 
sign  or  countersign  the  examination 
rroort  does  not  reduce  the  protection  — , 
afforded  miners  by  the  exiting 
standard.  In  all  cases,  the  mine  official 
who  signs  or  countersigns  must  have  the 
equivafent  authority  and  responsibility 
for  correcting  hazards  and  allocating 
resources  as  those  persons  listed  in 
paragraphs  (d)(1)  through  (d)(4)  or  the 
^•Hng  rule.  This  minor  revision  only 
recognizes  changes  in  mine 
management  structures  and  allows  for 
persons  equivalent  in  authority  and 
responsibiiity  to  those  already  specified 
to  sign  or  countersign  the  reports. 

n.  Procedural  Matlera 

Pursuant  to  5  U.S.C  553(b)(3)(B), 
MSHA  finds  good  cause  that  the  notice 
and  public  comment  procedures  of  the 
Administrative  Procedure  Act  are 
unnecessary  for  this  technical 
amendment.  The  minor  revisions 
contained  in  this  rulemaking  are 
nonsubstantive  in  nature  and  do  not 
affect  the  safety  outcome  of  the  rule. 
With  this  rulemaking,  the  Agency  is 
reflecting  changes  in  terminology  in  the 
industry  to  allow  for  an  official 
equivalent  in  authority  and 
responsibility  to  a  specified  official  to 
sign  or  countersign  the  reports.  The 
authority  and  responsibility  of  the 
official  remain  the  same  as  in  the 
existing  standard. 

m.  Paperwork  Reduction  Act 

This  rule  does  not  contain  substantive 
changes  to  information  collection 
requirements  that  require  approval  by 
OMB  under  the  Paperwoik  Reduction 
Act  of  1995.  The  paperworin 
requirements  for  §  77.1713  are  approved 
under  1219-0083. 
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IV.  Executive  Order  12866  and 
Regulatory  Flexibility  Act 

Executive  Order  12866  requires  that 
regulatory  agencies  assess  both  the  costs 
and  benefits  of  regulations.  MSHA  has 
determined  that  £e  cost  for  this  rule  is 
the  same  as  under  the  existing  rule.  The 
primary  benefit  of  the  final  rule  is  that 
it  reflects  changes  in  terminology  in  the 
industry  and  allows  for  an  official 
equivalent  in  authority  and 
responsibility  to  a  specified  official  to 
sign  or  countersign  the  reports.  MSHA 
has  determined  that  this  final  rule  does 
not  meet  the  criteria  of  a  significant 
regulat(Hy  action  and,  therefore,  has  not 
prepared  a  separate  analysis  of  costs  and 
benefits. 

The  Regulatory  Flexibility  Act  (RFA) 
requires  regiUatory  agencies  to  consider 
a  rule's  impact  on  small  entities.  Under 
the  RFA.  MSHA  must  use  the  Small 
Business  Administration  (SBA) 
definition  for  a  small  mine  of  500  or 
fewer  employees  or,  after  consultation 
with  the  SBA  Office  of  Advocacy, 
establish  an  alternative  definition  for 
the  mining  industry  by  publishing  that 
definition  in  the  Federal  Regiatar  for 
notice  and  comment.  MSHA 
traditionally  has  considered  small 
mines  to  be  those  with  fewer  than  20 
employees.  For  the  purposes  of  the  RFA 
and  this  certification.  MSHA  has 
analyzed  the  impact  of  the  final  rule  on 
all  mines,  on  those  with  fB%ver  than  20 
employees,  and  on  those  with  500  or 
fewer  employees,  and  has  concluded 
that  tlMre  is  no  additional  cost  to  the 
mining  industry. 

Regulatory  Flexibility  Certification 

In  accordance  with  %  605  of  the  RFA, 
MSHA  certifies  that  this  final  rule  will 


not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities.  No  small  governmental 
jurisdictions  or  nonprofit  oiganizations 
are  affected. 

Under  the  Small  Business  Regulatory 
Enforcement  Fairness  Act  (SBREFA) 
amendments  to  the  RFA,  MSHA  must 
include  in  the  final  rule  a  factual  basis 
for  this  certification.  The  ^ency  also 
must  publish  the  regulatory  flexibility 
certification  in  the  Federal  r 
along  %vith  its  factual  basis. 

Factual  Basis  for  Certification 

MSHA  has  determined  that  this  nde 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  The  final  rule  merely  adds 
language  that  conforms  the  standard  to 
terminology  currently  used  in  the 
mining  industry.  The  Agency  recognizes 
that  some  mine  cnpentions  no  Icmger  use 
the  tenns  "mine  roreman",  "mine 
manager",  or  "superintendent"  To 
provide  for  alternative  management 
titles,  the  final  rufe  incoq>arates  the 
phrase  "a  mine  official  with  authority 
and  responsibility  equivalent  to  a 
person  listed  in  paragraphs  (1)  througji 
(4)oftbi$Mctton.'' 

V.  Unfiaided  Mandates  Ad 

For  puipoaes  of  the  Unfunded 
Mandates  R^mn  Act  of  1995.  as  well 
as  E.0. 12875,  this  rule  does  not  include 
any  Federal  Tn*"**"**  that  may  reauh  in 
increased  esqieaditures  by  State,  local, 
and  tribal  governments,  or  incxeesed 
ejqwnditures  by  the  private  sector  of 
more  than  $100  millinm. 

VL  Encothre  Ordv  13045 

In  accordance  with  Executive  Ofeder 
13045,  MSHA  has  evaluated  the 


environmental  health  or  safety  effects  oi 
the  rule  on  children.  The  Agency  has 
determined  that  the  final  nde  will  have 
no  effect  on  children. 

List  ofSabiecIs  ia  30  CFR  Part  77 

Mine  safety  and  health.  Surface 
mining. 

Dated:  October  23,  IMS. 
).  Darin  McAlMT, 

Assataia  SeaeUuy  for  Mine  Safety  and 
Health. 

For  the  reasons  set  forth  in  the 

preamble.  Subpart  R  of  part  77.  

subdiaptOT  N,  title  30  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  77— MANDATORY  SAFETY 
STANDARDS.  SURFACE  GOAL  MMES 
AND  SURFACE  WORK  AREAS  OF 
UNDERGROUND  COAL  MMES 

1.  The  authority  citation  for  Part  77  is 
revised  to  reed  as  follows: 

rtlhwllj  M  U.S.C  811. 

2.  Section  77.1713  is  amended  by 
revising  pan^rapb*  (d)(3)  and  (dX4)  and 
adding  peiegru^  (d)(5)  to  read  as 
follows: 


177.1718 


(d)  •  •  ' 

(3)  The  superintendent  of  the  mine: 

(4)  The  person  designated  by  the 
operator  as  reqmnsibie  for  health  and 
safety  at  the  mine;  or. 

(5)  An  equivalent  mine  offidaL 
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Titie  3— 

The  President 


Notice  of  October  27,  1998 

Continuation  of  Emergency  With  Respect  to  Sudan 


On  November  3,  1997.  by  Executive  Order  13067,  I  declared  a  national 
emergency  to  deal  with  the  unusual  and  extraordinary  threat  to  the  national 
security  and  foreign  policy  of  the  United  States  constituted  by  the  actions 
and  policies  of  the  Government  of  Sudan.  By  Executive  Order  13067,  I 
imposed  trade  sanctions  on  Sudan  and  blocked  Sudanese  government  assets. 
Because  the  Government  of  Sudan  has  continued  its  activities  hostile  to 
United  States  interests,  the  national  emergency  declared  on  November  3, 
1997,  and  the  measiires  adopted  on  that  date  to  deal  with  that  emergency 
must  continue  in  effect  beyond  November  3,  1998.  Therefore,  in  accordance 
with  section  202(d)  of  the  National  Emeigencies  Act  (50  U.S.C.  1622(d)), 
I  am  continuing  the  national  emergency  for  1  year  with  respect  to  Sudan. 

This  notice  shall  be  published  in  the  Fednml  Register  and  transmitted 
to  the  Congress. 
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-52802 


237. 
242. 
247. 
252. 


54078.56040 

56040 


.56040 
56040 


133. 


-52802 


253. 


.56040 


168. 


52802 


803. 


199. 
361. 
503. 


. 52802. 56006 
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47  cm 

0 

1 

1 

2 

20 
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919. 
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.52817 


970-. 
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■■Sdjjo 
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1832. 


.56338 


52963. 


28. 


54073 
■54073 
-54073 

■•50673 


1862. 


.■56336 


1817. 
1834. 


.58081 


m9W1 


1862. 


.aSODOl 


64. 


.54379 

«J56334 


73 52983.54380.54608. 

54600156807.56808.56808. 

56658. 56678w  57808. 57600 

79 56068 

80 53312 


.57588 


-57688 


1201. 
1206. 


5vBB8 


1206. 


06. 


97. 


.54073 
J54073 


1211. 
1213. 
1215. 
1237. 


Ch.1. 

0 

1 

20 


1252. 


.  .58000 


-53819 


1253. 


.53350.54000 

C9MK 

.11 1       -W^F*^ 


22. 


,.53360 


26. 


32. 


34100 
.58800 


107. 


-57810 
52844 


43- 


54080.58800 


171. 
172- 


-S2844. 57928 
fgW44 
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52844 

176    .52844 

176 

..._.   .52844 

177.. 

52844.  58323 

178 

_ .52844 

179 

■••■••••••••■.■•••••■■•■•••■0Zo44 

180...... 

.52844 

190. 

.58324 

213 

.54078 

268 

.54600 

107 

.58480 

171  _ 

.58480 

172 

38480 

173 

.58460 

177 

, ^ .58460 

178- 

.58460 

180 

^.58460 

192 

.57269 

196 

.57289 

229 

A4104 

231 

A4104 

232 

A4104 

396.. 

..               .54432 

396.. — 

.- .54432 

571 

..52626.  53848.  54652. 

57069.57091.57638 

572 
574 
580 
586 

587 


33848 


M— •——•—— JflOJU 

37091 

506 37091 

1 14O.M«*****«MMM»»«904Arof  3o30o 


80  cm 

2 ™ 32632 

10 32832 

13 32632 

14 32832 

16 50632 

16 32632 

17 32632.  52824.  53696. 

54938.  54956.  54972.  54975. 

56663.  57610 

20 34016.  54022 

22 -.- 32832 

23...—...— MM— ....32632.  58325 

216 — — 32964,  56064 

217 35063.  57610 

227 32984.  56063.  56094. 

57610 

285 _....34078.  56339 

600 52984.  53313.  56094 


622 «.•—...••••••. ••M.«57daQa  5B327 

630. -....-.56696 

648 32639.  56867. 57622. 

57931.66326 

660 33313.  53317.  56666. 

56806 

679 32642.  52668.  52669. 

52966.  52988.  53318.  54381. 

54610.  54753.  56340.  56341. 

56342.  56006.  57266 


17 53010.  53620.  53623. 

53631.  54680.  56639.  56128. 
56134.  57640.  57642 

20 33635.  54753.  56840 

222 53635 

227 53635.  56696 

600-.. 52676 

630 34661.  56672.  57093 

644 54433 

648 32676.  56356.  56357. 

56136 

649 „ 36357 

660 33636.  56356 

678 57093 

679 36601.  57094.  57996 


The  Mams  in  INs  list  were 
edWorialy  compied  as  an  aid 
to  Federal  Ragisler  users. 
Inclusion  or  exdueion  from 
this  ist  has  no  leg^ 
signiRcanoe. 


RULES  QOmO  NfTO 
EFFECT  OCTOBER  30. 
1966 

AOnCULTURE 
DEPARTMENT 
AQrtcuNural  MartwHnQ 


Dairy  promotion  and  raaearch 
order  published  10-29-96 

AGRICULTURE 
DEPARTMENT 
Rural  UtMttae  Servica 

Eleclric  loans: 
Elacfric  program  standard 
contract  forms;  pubKshad 
10-30M 
DEFENSE  DEPARTMENT 
Federal  Acquisilion  Regulation 
(FAR): 

Eledronic  commerce  in 
Federal  procurement; 
puliiished  1&-304e 
Taxpayer  IdentHlcation 
numtMTs;  published  10-30- 
98 
Technical  amendments; 

published  10.30-98 
Wortcers  with  disabilities: 
employment  and 
acKanoement;  published 
10-30^8 
FEDERAL 

COMMUNICATIONS 
COMM»SION 
Radto  broadcasting: 
Broadcast  licensees;  main 
studio  and  put)lic 
inspection  file 
requirements;  put)lished 
10-22-98 
GENERAL  SERVICES 
ADMINISTRATION 
Federal  Acquisition  Regulation 
(FAR): 

Electronic  commerce  in 
Federal  procurement; 
published  10^0-98 
Taxpayer  identification 
numtiers:  published  10-30- 
98 
Technical  amendments; 

published  10-30^ 
Workers  with  disabilities; 
employment  and 
advancement;  put)lished 
10-30-98 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
PubMc  Health  Service 

Fellowships,  internships, 
training: 


kKfviduals  from 
disadvantaged 
backgrounds;  NIH  dinical 
research  loan  repayment 
program;  pubished  10^0- 
96 
■ITERiOR  DEPARTMENT 
FWi  and  wtiiMie  Saivtce 
Endangered  Species 
Convelion: 
Appendtees  and 


Biglear  mahogany; 
pubished  10-30^ 

NATIONAL  AERONAUTICS 
AND  SPACE 
ADMMMTRATION 

Federal  Aoquisltkm  Regulatton 
(FAR): 

Electronic  commerce  in 
rederal  procurement; 
published  10-30-98 
Taxpayer  identificalion 
numbers;  pubished  10-30- 
96 
Technical  amendments; 

pubished  10-30-98 
Workers  with  dteabiilies; 
employment  arxl 
advancemert;  pul)ished 
10-30-98 
TRANSPORTATION 
DEPARTMENT 
Fadsral  Aviation 
Aonwniauauun 
Airworttiiness  dkectiyes: 
Airbus;  published  9-25-98 
Bob  ReMs  Aerocessories; 

pubished  10-15-98 
Glaser-Dirks  FkjgzeugtMu 
GmbH;  published  9-17-98 

Short  Brothers  pte; 
published  9-25-98 

TRANSPORTATION 
DEPARTMENT 
nesaarch  and  Special 
Programa  Administration 

Hazardous  materials: 
Hazardous  materials 
transportatior>— 
Misceianeous 
amendments; 
reconsideratxxi  petitions 
denied:  published  10- 
30-981 

RULES  GOING  INTO 
EFFECT  NOVEMBER  1, 
1998 

COMMERCE  DEPARTMENT 

Nattonal  Ocaentc  and 
Atmoaphertc  Administraaon 

Fishery  conservation  and 
management: 

Caribbean,  Gulf,  and  South 
Atianik:  fisheries- 
Red  snapper;  pubished 
10-30-98 


Northeastem  United 
nsrwinoB — 

Dealer  and  vessel 

reporting  lequiremeras; 

pubished  10-1-68 
Dealar  lepoiling 

lequhemeiilB.  pul)ished 

10-29-98 

INTERIOR  DEPARTMENT 


Royalty  ntanagement: 
Royally  relef  for  producing 
leases  and  certain 
existing  leases  in  dsep 


Correcion;  pubished  10- 
27-96 


GUARANTY  CORPORATION 

Singto-employer  plans: 
ABocaion  of  asaal^^ 
Interest  aasunpions  for 
valuing  benails; 
piMshed  10-15-98 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 

DEPARTMENT 

AgrteuHwal  MailialinB 

Service 

Kiwifruit  grown  ir>— 

Califomia:  comnwnts  due  t>y 
11-3-98:  pubished  9-3-98 
SoytMsn  promotion  and 

research  program; 

comments  due  t>y  11-3-98: 

pubished  9-4-98 

AGRICULTURE 
DEPARTMENT 


Interstate  transportation  of 
animals  and  animal  products 
(quarantine): 
Bruceiosis  in  catHe  and 
bison — 

Procedures  kx  retaining 
dass  free  State  status: 
comments  due  t>y  11-2- 
98:  published  9-17-98 

Plant-related  quarantine, 

fcxeign: 

Orchkls  in  growing  nrtedia; 
comments  due  tiy  11-2- 
98;  pubished  9-1-98 

AGRICULTURE 
DEPARTMENT 

Aerial  ptwtograptw: 
repnxluctnns:  fee  schedule: 
comments  due  t>y  11-6-98; 
pubished  10-7-98 
COMMERCE  DEPARTMENT 
Grants  and  agreements  wNh 
■nsmuDons  oi  mgner 
educaion,  hospitals,  other 
nort-profit.  and  commercial 


oommer^s  due  by  1 1-3-68; 
pubished  64-68 


Export  iceming: 
Gonwwarca  oorlral  iM^ 
Encryption  items 
■arviBnea  worn  u.o. 
MunHons  Uat  to 
Commana  Corarat  List; 
oommente  due  by  ll-6- 
96;  pubished  6-22-66 


Endangsred  and 
See  turlte  oonaerveion; 


Turftoi 
oonwnante  due  by  11'6- 
96;  pubished  10-14-98 
Fishery 


West  Coest  States  and 
wesnm  r'acnc 


Paciic  Coast  groundWt; 
oommente  due  tif  ll-6- 
98:  pubished  10«68 

CORPORATION  FOR 
NATIONAL  AND 
COMMUNTTY  SERVICE 

Foster  grandlparert  program. 

commente  due  by  11-2-96; 

pubished  6-3-98 
(Retired  and  sentor  volunteer 

program;  comments  due  t>y 

1 1-2-98:  pubished  6-3-98 
Senior  companton  program; 

commente  due  by  11-2-98; 

pubished  6-3-98  _ 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  poiutante,  hazardous: 
national  emisaion  standards: 
Ferroaloys  productiort; 
comnoente  dus  t>y  li-4- 
96:  pubished  10-13-98 

Air  quaity  implomenlainn 
plans;  VAVapproval  and 
promulgation;  various 
Stales:  air  quaity  planning 
purposes:  desigrwion  c* 


Corvwcticut;  commente  due 
by  11-4-98:  pubished  10- 
5-96 


urwsang 
Nattonal  prfrnary  and 
secondary  drinking 
regulatiorte 
Ctwmical  and 
mien 


cortaminsras:  analytgal 
methods  for  oompianoe 


Yl 
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(Mennnaiiont;  •. 
commente  dM  by  11-2- 
98:  pubNshadO^^ 
Chemical  and 
wIcroMotoglfpal 
contamlnarUa;  analytical 
inathods  tor  oompNanoe 
daUwiiiinaiiont; 
commante  due  by  11-2- 
98:  pubiahad  9^98 
Pasticidas:  tolaranoat  in  food, 
animal  toads,  and  raw 
agricuNural  oommodttiea: 
Aldar  baitc  ocmmants  dua 
by  11-4-98;  puUtohed  10- 
5-98 
Suparlund  programs: 
National  oil  and  hazardous 
subatances  conlingancy 
plarv— 

National  prtorWes  list 
update:  comments  due 
by  11-2-98:  published 
10-2-98 

FEDERAL 
COMMUNICATIONS 

Common  carrier  services: 
Satellite  communications— 
18QHZ  frequency  baiKl 
redesignation.  biankel 
licensing  of  satellite 
Earth  stations,  and 
aNocafion  of  addNional 
spectrum  for  broadcast 
satoMto  service  use: 
comments  due  by  11-5- 
98;  published  10-8-98 
Organization,  functions,  arxl 
authority  delegations: 
Wireless  comnMXiicatiorts 
services — 

Gettysburg,  PA.  reference 
facility  closing:  bienriial 
regulatory  review; 
comments  due  by  11-5- 
98;  put)lished  10-6-98 
Radio  stations;  table  of 
assignments: 

Georgia:  comments  due  by 
11-2-98;  published  9-17- 
98 
'Missouri;  comments  due  by 
11-2-98;  published  9-17- 
98 
New  Mexico;  comments  due 
by  11-2-98;  published  9- 
17-98 
Texas;  comments  due  by 
11-2-98;  published  9-17- 
98 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Health  Raaourcaa  and 
Sarvlcaa  Adnlnlalialion 

MedtoaMy  underserved 
populations  and  health 
professional  shortage  areas; 
designation  process 
consolidation:  comments 
due  by  11-2-98;  published 
9-1-98 


HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Inapactoc  Qanarai  OfHoai 


HeaNh  care  programs:  fraud 
and  abuse: 

HeaNh  Inaurance  Portability 
and  AooountabWy  Ad— 
Madtoar*  and  State  haaNh 
care  programs;  anti- 
fraud  and  abuse 
authority  increaaa 
through  exduaion  ani 
dvil  money  penally 
pfOvWons;  commerls 
dua  by  11-2-98; 
pubHahed  9-2-98 

JUSTICE  DEPARTMENT 


I 
Alena 

Surrender  of  aNena 
ordered  removed  from 
U.S.:  convnarMa  due  by 
11-3^98;  published  9-4- 
98 
LABOR  DEPARTMENT 
Mine  Safety  and  Health 


Coal  and  metal  and  nonmetal 
mine  safety  and  health: 
Underground  mir>e»— 
Lighting  equipment,  coal 

duaUTOCk  dust 

analyzers,  and  methane 

detectors;  regulationa 

improved  and 

eliminated;  comments 

due  by  11-2-98; 

published  9-3-98 
Coal  mine  safety  and  health: 
Underground  mir>es — 
Approved  books  and 

records;  regulations 

improved  and 

eliminated:  comments 

due  by  11-2-98; 

published  9-3-98 
Coal  mine  respirabte  dust 

samplers;  calibration 

and  maintenance 

procedures;  regulations 

improved  arvJ 

eliminated;  conrvnents 

due  by  11-2-98; 

published  9-3-98 

POSTAL  SERVICE 

Domestic  Mail  MarHial: 
Commercial  mail  receiving 
agerwy;  delivery  of  mail; 
procedure  clarification: 
comments  due  by  11-2- 
98;  published  9-2-98 
Postage  meters  manufacture 
and 


Postal  security  devices 
and  indicia  (posbnartcs) 
spadficaUons: 
comments  due  by  11-2- 
96:  published  9-2-96 


SECURITIES  AND 

Securiitos: 
SacuriHas  dspoatory 

alBctancy  and  certainty  in 
of 


tender  oAari,  and 
axchanga  oftors; 
comments  dua  by  11-3- 
96:  pubiahed  »4-96 

TRANSPORTATION 

DEPARTMENT 

OoaatOuard 

Ports  and  walanways  salety: 
Cievetond  Harbor.  OH; 
ragulatad  navigation  area; 
conwnants  dua  t>y  11-6- 
96:  pubNshed  8-7-96 

Vasaal  documentation  and 
meaauramertf: 
Undocumeraed  tMiges  o^iBf 
lOOgreas  tone; 
martdalory  numt>ering 
system;  comments  dua  t)y 
11-3^6:  pubiahed  7-6-98 

TRANSPORTATION 
DEPARTMENT 

Acquisition  regulations: 
Miscetaneous  amendmente; 
comments  due  t>y  11  -2- 
98;  published  10-1-98 

TRANSPORTATION 

DEPARTMENT 


Adminlatialion 

Airmen  certification: 
Mechanics  and  repairmen; 

certification  and  toaining 

requirements:  comments 

due  by  11-8-98;  published 

7-9-98-. 
Piloto,  fllgKt  Instructors,  and 

ground  Insbiictors  outside 

U.S.;  licensing  and 

training:  comments  due  t>y 

11-4-98;  published  10^ 

98 
Ainvorthiness  directives: 
Boeing;  comments  due  by 

11-2-98;  published  9-2-98 
Bombardtor;  comments  due 

by  11-2-98;  published  10- 

2-98 
Gulfstiaam;  comments  due 

by  11-2-98;  published  9-3- 

98 
McDonnell  Douglas; 

comments  due  by  11-2- 

98;  published  9-3-98 
New  Piper  Aircraft.  Inc.; 

comments  due  t>y  11-5- 

98;  published  9-24-98 
Pratt  &  Whttney;  comments 

due  by  11-2-98;  published 

9-2-98 
Saab;  commente  due  by  11- 

2-98;  published  10-2-98  . 
Class  D  and  Class  E 
airspace;  comments  due  by 
11-2-98:  pubNshed  10-2-98 


ClaaaE 

dua  by  11-2-96:  pubiahed 

1(^-96 
VOR  Federal  afrways; 

commanto  dua  by  11-4-96; 

pubiahed  106^ 

TRANSPORTATION 
DEPARTMENT 


Motor  carrier  safety  standards: 
Driver  quaMcationa— 
Madteal  examinatton 


dua  by  11-3-98; 

pubHahed  8-5-98 
TRANSPORTATION 
DEPARTMENT 
PMBonai  rvgnnsy  imnc 


Motor  vehicto  safety 
standards: 
Lampa.  reflective  devices. 


equipment — 

Daytime  running  lampa; 
glare  reduction; 
commente  due  by  11-6- 
96;  pultoahad  9-1848 

TREASURY  DEPARTMENT 


Excise  taxea: 
Charilabto  organizations 

quaMicatton  requiremente; 

excess  benefit 

transactions;  comments 

due  by  11-2-98;  published 

&4-98 
TREASURY  DEPARTMENT 
Government  Securities  Act; 
Implementation: 
Brokers  and  dealers 

reporting  requirement; 

Year  2000  complianoe; 

commente  due  by  ll-4- 

98;  published  10-5-98 


LIST  OF  PUBLIC  LAWS 
« 

This  is  a  continuing  list  of 
public  bills  from  the  current 
sesskxi  of  Congress  which 
liave  become  Federal  laws.  It 
may  be  used  in  conjunction 
with  "PLUS"  (Public  Laws 
Update  Service)  on  202-623- 
6641.  This  list  Is  also 
availabto  online  at  http:// 
www.nara.gov/fedreg. 

The  text  of  laws  is  not 
published  In  the  Federal 
Reglatar  but  may  be  ordered 
in  "slip  law"  (individual 
pamphlet)  form  from  the 
Superintendent  of  Documents. 
U.S.  Qovemnwnt  Printing 
Office,  Washington,  DC  20402 
(phone,  202-612-1808).  The 
text  wM  alao  be  made 
availabto  on  Ihe  Internet  from 
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GPO  Access  at  http:// 
www.aocess.gpo.gov/su-jdoc8/. 
Some  laws  may  not  yet  be 
avaitabto. 

H.R.  2411/P.L  106-280 
To  provide  for  a  land 
exchange  involving  the  Cape 
Cod  National  Seashore  and  to 
extend  the  authority  for  the 
Capa  Cod  National  Seashore 
Advisory  Commisaton.  (Oct 
26.  1996;  112  StaL  2694) 
H.R.  2886/P.L.  106481 
Granite  Watershed 
Enhenoement  and  Protection 
Ad  of  1998  (Oct  26.  1998; 
112  Stet  2695) 
KR.  979WP.L  106-282 
To  authorize  the  Secretary  of 
/Agriculture  to  convey  the 


administrative  site  tor  the 
Rogue  River  National  Forest 
and  use  the  proceeds  for  the 
construction  or  improvement  of 
offices  and  support  buMtogs 
for  the  Rogue  River  National 
Forest  and  the  Bureau  of 
Land  ManagemenL  (Od.  26. 
1996:  112  StaL  2698) 
RR.  4081/PX.  10S-283 
To  extend  Ihe  deadtoie  under 
ttw  Federal  Power  Ad 
nyyiirahia  to  tlw  constiuction 
of  a  hydroelectric  proied  in 
the  State  of  Arionsas.  (OcL 
26.  1996:  112  Stal  2700) 

KR.  4284/PJ.  106-2t4 

To  authorize  the  Govemmem 
of  Indto  to  estabfish  a 
memorial  to  honor  Mahatina 


Gandhi  in  the  Distrid  of 

Columbia.  (Od.  26.  1968;  112 

StefLZTOI) 

S.220i/PX.  106-266 

Community  OpportunMes. 

AcoourtabMy,  and  Training 

and  Educational  Seraioee  Ad 

of  1996  (Od.  27.  1966;  112 

Stol2702) 

LMt  List  Odeber  28.  ia88 


aubecribe,  eend  E-mai  to 
■a»>ocgtuclqf.tad.90»  wift 
the  text 


Public  Laws  Electronic 
Notmcatton  Servloe 
(PEWS) 

PENS  is  a  free  electronic 
nottficaion  sennoe  of  new^ 
enacted  pubfic  laws.  To 


PUBLAWS4.  Your 


Nda:  Thia  seonoe  is  stridly 
for  E-mal  notiication  of  new 
pubic  towa.  The  text  d  tawa 
is  nd  avalabte  tvough  thia 


hiqufriaaaanto 


INTORMATION  ABOUT  THE  8UPERMTB«)ENT  OF  DOCUMENTS' SUBSCmiPT^ 


Know  when  to  expect  yoarrenewilBOliceuid  keep  a  food  ttinfcomiiif.  To  keep  our  subscription 
prices  down,  die  Government  Printing  Office  Hudls  each  subscriber  only  one  renewed  notice.  You  can 
learn  when  you  will  get  your  renewal  notice  by  checking  the  number  duu  follows  month/year  code  on 
the  top  line  of  your  label  oi  jlunvn  in  this  emif^rfe: 


A  renewal  notice  will  be 
sent  approximately  90  days 
bcfnre  the  shovm  date 


A  renewal  notice  will  be 
sent  approximately  90  days 
bcfDre  the  shows  date. 
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iJOHN  SMITH 

• 

:  212  MAIN  STREET 

►    1 

1 212  MAIN  STREET 

••• 

:  FORESTVILLB  MD  20747 

• 

*  i 
* 

i 

*  i 

; PORBSTVILLE  MD  20747 

• 
• 

To  be  sure  that  your  service  continues  without  interrupdon.  please  return  your  renewal  notice  promptly. 
If  your  subscription  service  is  discontinued,  simply  send  your  mailing  label  from  any  issue  to  die 
Superintendent  of  Documents,  Washington,  DC  20402-9372  widi  die  proper  remittance.  Your  service 
will  be  reinstated. 


Th  rlianpr  jnnr  aililrrsr  Please  SEND  YOUR  MAILINO  LABEL,  along  widi  your  new  address  to  die 
Superintendent  of  Documents.  Attn:  Chief.  Mail  List  Bianch,  Mail  Stop:  SSOM,  Washington, 
DC  20402-9373. 

lb  inqoireaboat  your  sobecriplion  service:  Please  SEND  YOUR  MAILING  LABEL,  along  widi 
your  correspondence,  to  the  Superintendent  of  Documents,  Attn:  Chief,  Mail  List  Branch,  Mail 
Stop:  SSOM,  Washington,  DC  20402-937S. 

Iborderanewsabicriptioii:  Please  use  the  order  form  provided  below. 


aupefWNenoeni  ot  uociaiMnia  sunaciiiwuii  iMOmronn 


•5468 

CjYESy  please  enter  my  subecrfptions  as  folows: 


Charge  your  onlur. 

H'sEaayl 

Fax  your  orders  (202)  512-2250 

Phone  your  orders  (202)  512-1800 


The  total  cost  of  my  order  is  $ (Price  includes 

regular  domestic  postage  and  handling,  and  is  subject  to 
change.)  International  customers  please  add  25%. 


Conipany  or  paraonal  nam* 


typa  or  print) 


StiMt 


subscriptions  to  Fadoral  Rogistar  (FR);  including  the  dally  Federal  Register,  monthly  Index  and  List 

of  CFR  Sections  Affected  (LSA),  at  $607  each  per  year. 

subscriptions  to  Federal  Ragiatar,  daily  only  (FRDO),  at  $555  each  per  year. 

For  orfvacvL  check  box  lialow: 

Q  Do  not  make  my  name  availat)le  to  other  mailers 

Check  mattiod  of  payments 

□  Check  payable  to  Superintendent  of  Documents 

QQPG  Deposit  Account   |    |    j    |    |    iTn-fl 

□VISA     □  MasterCard   |    |    |    j   ltopi,«tion dtrt 

i   I    i    I    I    1    I    I    I    I    I    I    I    I    I    I    I    I    I    I   I 

Thar*  you  lbr>ouroretarf 

Aulhortzing  aigrwlur*  i/v? 

ITk  Superintendent  of  Documents 

P.O.  Box  371954.  Pittsburgh.  FW 15250-7054 


AddttkNMl  MtelWM/ilt<nll<im  tnt 


City.  Stat*.  Zip  ood* 


Dsytims  phone  InciudinQ  crasoocto 


PurdMM  ordw  number  (pfMortH 


Printed  on  recycled  pa[>er 


50 J2900.  54060.  SOSB. 
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66 
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Ths  Msms  in  Ms  list  wore 
edWortaMy  compied  as  an  aid 
to  Federal  Register  ueers. 
Inclusion  or  exclusion  from 
thislst  has  no  legal 


RULES  QOINQ  INTO 
EFFECT  OCTOBER  30, 
1998 

AQMCULTURE 
DEPARTMENT 
A^rtcuNural  ManiaBng 


Dairy  promobon  and  research 
order,  published  10-29^ 

AGRICULTURE 
DEPARTMENT 
Rum  UtIMaa  Service 

^1  11    lll.lll       III   !■  ■■■ 

cHK4iH>  loars. 
Etodric  program  standard 
contract  forms;  published 
10-3048 

DEFENSE  DEPARTMENT 

Federal  Acquisition  Regulaiion 
(FAR): 
Electronic  commerce  in 

Federal  procurement; 

published  10-30^ 
Taxpayer  identification 

numtwrs;  published  10-30- 

98 
Technical  amendments; 

published  10-30^ 
Workers  with  dteabilities; 

employment  and 

advancement;  published 

10-30-98 

FEDERAL 

COMMUNICATIONS 
COMMISSION 
Radk)  broadcasting: 
Broadcast  licensees;  main 

studk)  and  put)lic 

inspection  file 

requirements;  published 

10-22-98 

GENERAL  SERVICES 
ADMINISTRATION 

Federal  Acquisition  Regulation 
(FAR): 
Electronic  commerce  in 

Federal  procurement; 

published  10-30^ 
Taxpayer  identification 

numbers;  published  10-30- 

98 
Technical  amendments; 

published  10-30-98 
Workers  with  disabilities; 

employment  arxJ 

advancement;  published 

10-30-98 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Public  Health  Servica 
Feaowstiips,  internships, 
training: 


IndMduato  Irom 

l«-    -    it       ■  .^H   I.W  li 

onaavaraagea 
backgrounds;  NIH  dinkal 
lOBOorch  loan  repayment 
program;  pubished  1O30- 
96 

INTERIOR  DEPARTMENT 

Flail  and  WNoNia 

Endangered  Species 
Convetion: 

ApperKfices  and 


Bigleaf  mahogany; 
pubished  10-3048 
NATIONAL  AERONAUTICS 
AND  SPACE 
ADMMKTRATION 
Federal  Acquisitton  Regutation 

(FAR): 

Electronic  commerce  In 
Federal  procurement; 
published  10-3048 
Taxpayer  idenlilicalion 
numbers;  pubished  10-30- 
98 
Technical  amendmertfs; 

published  1(^-30-96 
Wofkers  with  dtoabiMes; 
employment  and 
advancement;  pubished 
10-3048 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
AunwHsuauun 

Airworthiness  dHedives: 
Airbus;  pubished  9-25-98 
Bob  ReMs  Aerocessories; 

published  10-15-98 
Glaser-Oirks  FkjgzeugtMu 

GmbH;  pubished  9-17-98 
Short  Brothers  pk:; 

pubished  9-25-98 

TRANSPORTATION 
DEPARTMENT 
Reaearch  and  Special 
Programs  Administration 

Hazardous  materials: 
Hazardous  materials 
transpoilatnn— 
Miscellaneous 
amendments; 
reconskteration  petitwns 
denied;  pubished  10- 
30481 

RULES  GOING  INTO 
EFFECT  NOVEMBER  1, 
1998 

COMMERCE  DEPARTMENT 

National  Oceanic  end 
Atmoapharlc  Adndnlstralton 

Fishery  conservatkxi  and 
management 

Cartibean.  Gulf,  and  South 
Atlantic  fisheries- 
Red  snapper;  pubished 
10-3048 


Nmttiuailiwn  United  States 


Dealer  and  vessel 
repofUng  requvamenii; 
pubished  10-148 

Dealer  leporing 

1029-96 
INTERIOR  DEPARTMENT 


requiramsrti; 
oommaras  due  by  11-3-96; 
pubished  »448 

DEPARTMENT 


Royalty  management: 
Royafty  reief  lor  producing 


existing 


CorrecNon;  pubished  10- 
27-96 


GUARANTY  CORPORATION 

Singto  employer  i 
AJocaion  of  < 

nwitaBr  assumpeons  lor 
vtfuing  beneMs; 
piMshed  10-1548 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 


Kiwifnjit  grown  in^ 

CaMomia;  comments  due  t>y 
11-346;  pubished  9-3-98 
Soytean  promolkxi  and 

research  program; 

comments  due  by  11-3-96; 

pubished  94-96 

AGRICULTURE 
DEPARTMENT 


inspacoon  servioa 
Interstate  transportation  c4 
animals  and  animal  products 
(quarantine): 
Bruceiosis  in  cattle  and 
bison- 
Procedures  tor  retaining 
dass  free  State  status: 
comments  due  t)y  11-2- 
98;  published  9-17-88 
Ptanl-reiated  quarantine, 
foreign: 

Orchkls  in  growing  media; 
comments  due  by  1 1-2- 
96;  pubished  9-1-98 

AGRICULTURE 

DEPARTMENT 

Aerial  ptwtograptic 
reproductions;  lee  schedule: 
comments  due  by  11-6-98; 
pubished  10-7-98 

COMMERCE  DEPARTMENT 

Grants  and  agreemertfs  with 

institulnns  of  higher 

education,  hospitals,  olher 

norvprofit,  and  commercial 


Export  Icensing: 
Conwwrce  corSral  isl — 
Encryption  Sems 
sarwisnea  ram  u.&». 
MunWonsUstto 
Commaioa  CorSrel  Uat; 
oomnanls  due  by  114- 
96;  pubiahad  922-08 


Turtle  excluder  devnes; 
miiBiiwas  due  tiy  ll-6- 
96;  pubished  10-1448 
Fishery  oonaervaion  and 


West  Coast 
wesnm  r'acMC 


PacHc  Coast  groundfch; 
oonvnerts  due  t>y  11-5- 
98;  pubiahed  104-98 

CORPORATION  FOR 
NATIONAL  AND 


Foster  grandlparsrt  program; 

oommeras  due  by  11-2-88; 

pubished  9-3-96 
Retired  artd  sentor  vokrteer 

program;  comments  due  t>y 

11-2-96;  pubished  9-346 
Senior  companion  piugiam; 

comments  due  by  1 1-2-66; 

pubished  9-3-98  _ 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  poiutants.  hazardous: 


Ferroaioys  productnn; 
Gumments  due  liy  11-4- 
98;  pubished  10-1348 
Air  quaity  imptemsrSation 
plans;  VAVapproval  and 
promulgation;  various 
States;  air  quatty  planning 
purposes;  desigrtaion  of 


CorviectBut;  commer<s  due 
by  11-4-98;  pubished  10- 
5-98 
DrirMng  water 

Nabonal  primary  and 
secondary  dnrtaig  walsr 
regulahons 
Ctieiracal  and 
microbioiogical 
uuraaminaras:  analytfcal 
mettwds  for  comptanoe 


Yi 


fodml  Rflflstir^Vbl.  63.  No.  ^10/ Friday.  October  30.  1998/^K6a«lrtr  A!d>; 


detenninations;  -. 
commente  due  tiy  11-2- 
98:  published  9^-96 
Chemical  and 
micrabiological 
contaminafUs;  analytical 
methods  tor  comptance 
detecminalions; 
comments  due  by  11-2- 
98;  published  9^98 
Pesticides;  tolerances  in  food, 
animal  feeds,  and  raw 
agricultural  oommodWes: 
Alder  bartc  comments  due 
by  ll<4-98;publshed  10- 

Supeifund  programs: 
National  oil  arxl  hazardous 
substances  contingency 
plart— 

National  priorities  Nst 
update:  comments  due 
by  11-2-98:  published 
10-2-98 

FEDERAL 
COMMUNICATIONS 

Common  carrier  services: 
Satellite  oommunicatione— 
18GHz  frequency  band 
redesignation,  blanket 
licensing  of  satellite 
Earth  stations,  and 
atocation  of  additional 
spectrum  for  broadcast^ 
sateMte  service  use: 
comments  due  by  11-6- 
98;  published  10-8-98 
Organization,  functions,  arxt 
authority  delegations: 
Wireless  communications 


Gettysburg.  PA.  reference 
facility  dosing;  biennial 
regulatory  review; 
comments  due  by  1 VS- 
98;  published  10-6-98 
Radio  stations;  table  of 
assignments: 

Georgia:  comments  due  t>y 
11-2-98;  published  9-17- 
98 
^Missouri;  comments  due  t>y 
11-2-98;  published  9-17- 
98 
New  Mexico;  comments  due 
by  11-2-98;  published  9- 
17-98 
Texas;  comments  due  t)y 
11-2-98;  published  9-17- 
98 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 

Health  RewMircee  and 
Servloea  Adminietration 
Medkally  underserved 
populations  and  health 
professional  shortage  areas; 
designation  process 
consolidation:  comments 
due  by  11-2-98;  published 
9-1-96 


HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 

Inapeclor  General  Offloe, 
neMBi  ana  numan  sennoev 


Health  care  programs:  fraud 
and  abuse: 

HeaNhinsuanca  Portability 
and  Accountabilty  Act— 
Meilicare  and  State  health 
care  programs;  anti- 
fraud  and  abuse 
authority  increese 
through  exdueion  and 
dvil  money  penally 
provisions;  oommerls 
due  by  11-2-98; 
publiahed  9-2-96 
JUSTICE  DEPARTMEHT 
tonmlQratlon  and 
Naturallalion  Seivloe 
Immigration: 


Surrender  of  aliens 

ordered  removed  from 

U.S.;  commerte  due  by 

11-3-98;  pubNehed  9-4- 

98 
LABOR  DEPARTMENT 
Mine  Safety  and  Health 
Adminietration 
Coal  and  metal  and  nonmetal 
mine  safety  and  health: 
Underground  mines- 
Lighting  equipment,  coal 

dust/roci(  dust 

analyzers,  arxl  metttane 

detectors;  regulations 

improved  and 

eliminated:  comments 

due  by  11-2-98; 

published  9^-98 
Coal  mine  safety  and  fwalth: 
Underground  mines — 
Approved  books  and 

records:  regulations 

improved  and 

eliminated;  comments 

due  by  11-2-98; 

pubKshed  9-3-98 
Coal  mine  respirat)le  dust 

samplers:  calityation 

and  maintenance 

procedures;  regulations 

improved  arxl 

eliminated;  comments 

due  by  11-2-98; 

published  9-3-98 

POSTAL  SERVICE  < 

Domestic  Mail  Manual: 
Commercial  mail  receiving 
agency;  delivery  of  mail: 
procedure  clarificatkm;    - 
comments  due  by  11-2- 
98;  published  9-2-98 
Postage  meters  manufacture 
and 


Postal  security  devices 
and  indwia  (postmarto) 
specifications; 
comments  due  by  ll-2- 
96;  published  9-2-96 


SECURITIES  AND 
EXCHANGE  COMMMSWN 

Securities: 
Securities  depository 
aooounis;  iraeased 
efficiency  and  certainty  in 
processing  of 
reorganization  vrnrtM, 
tender  offers,  end 
exchange  offers; 
comments  due  by  11-3- 
98;  published  9-4-M 
TRANSPORTATION 
DEPARTMENT 
OoMi  Guanf 

Pods  and  watenvays  salety: 
Cleveland  H«bor.  OH: 
regUtalad  navigatton  area: 
commanls  due  by  11-6- 
96:  published  8-7-98 
Vessel  documentatkm  and 
measurement: 
Undocumsnled  tjargas  over 
100  graes  tons: 
mandatory  numbering 
systom;  comments  due  by 
11-3-96:  publshed  7-«-96 
TRANSPORTATION 
DEPARTMENT 
Aoquisitton  regulations: 
Miscellaneous  amendments; 
comments  due  by  11-2- 
98;  published  10-1-98 
TRANSPORTATION 
DEPARTMENT 
Federal  AvtaUon 
AdmlnMraUon 
Airmen  certiftoatton: 
Mecfianics  and  repairmen; 
certification  arxl  training 
requirements;  comments 
due  by  11-6-98;  published 
7-9-98« 
Pitots,  flight  instructors,  aixl 
ground  instructors  outside 
U.S.;  licensing  and 
training;  corrvnents  due  t>y 
11-4-98;  published  10^ 
98 
Airworttwtess  directives: 
Boeing:  comments  due  by 

11-2-98;  published  9-2-98 
Bombardtor,  comments  due 
by  11-2-98;  published  10- 
2-98 
Gulfstream;  comments  due 
by  11-2-98;  published  9-3- 
96 
McDonnell  Douglas; 
comments  due  by  11-2- 
98:  published  9-3-98 
New  Piper  Aircraft.  Inc.; 
comments  due  by  11-5- 
98;  published  9-24-98 
Pratt  &  Whitney;  comments 
due  by  11-2-98;  published 
9-2-98 
Saab;  comments  due  by  11- 
2-98;  published  10-2-98 
Class  D  and  Class  E 
airspace;  comments  due  t>y 
11-2-98:  published  10-2-98 


Class  E  airspace;  oommenls 

due  by  11-2-96;  publehed 

10^-96 
VOR  Federal  airways: 

comments  due  t>y  11-4-96; 

publshed  1&«^ 
TRANSPORTATION 
DEPARTMENT 


AonmiMfSQvii 
Motor  carrier  safety  standards: 
Driver  4uaMcattone— 
Medfcnl  examination 


due  by  11-3^; 
publiahed  8-6-98 

TRANSPORTATION 
DEPARTMENT 
wauuiiBi  m^m&f  iiaiiic 


Motor  vehicle  salety 


Lampe,  reflective  devices, 
andassodatod 
equipment— 

Daytime  mnning  lampe; 
glare  reductton; 
comments  due  t>y  11-6- 
96;  putehed  9-16-96 
TREASURY  DEPARTMENT 
Internal  Revenue  Sefvloe 
Excise  taxes: 
Cftaritable  organizattons 
qualification  requirements; 
excess  tMnefit 
transactions;  comments 
due  by  11-2-98;  published 
8-4-98 

TREASURY  DEPARTMENT 

Government  Securities  Act; 
implementatton: 
Brokers  and  dealers 

reporting  requirement; 

Year  2000  compliance; 

comments  due  t>y  11-4- 

98;  published  10-6-98 

LIST  OF  PUBLIC  LAWS 

« 

This  is  a  continuing  list  of 
public  bills  from  the  current 
session  of  Congress  wttich 
have  become  Federal  laws.  It 
may  be  used  in  conjunction 
with  "PLUS"  (Public  Lav« 
Update  Service)  on  202-623- 
6641.  This  list  is  also 
available  online  at  http:// 
www.nara.gov/fedreg. 

The  text  of  laws  is  not 
published  in  the  Federal 
Regisler  but  may  be  ordered 
in  "sup  law"  (individual 
pamphlet)  form  from  tfw 
Superintertdent  of  Documents, 
U.S.  Government  Printing 
Office,  Washington,  DC  20402 
(phone,  202-612-1808).  The 
text  wfl  also  be  made 
availabto  on  the  Internet  from 
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GPO  Access  at  MpJI 
www.aocess.gpo.gov/su.jdocs/. 
Some  laws  may  not  yet  be 
available. 

KR.  2411/P.L.  106-260 
To  provide  for  a  land 
exchange  involving  the  Cape 
Cod  National  Seashore  and  to 
extend  the  authority  for  the 
Ci^  Cod  National  Seashore 
Advisory  Commissioa  (Oct 
26,  1998;  112  StaL  2694) 
HJt  288WP.L.  10S481 
Granite  Watershed 
Enhancement  and  Protection 
Act  of  1998  (Oct  26,  1996; 
112  Stat  2695) 
H.R.  S79WP.L  106-282 
To  authorize  the  Secretary  of 
AgricuRure  to  convey  the 


administrative  site  for  the 
Rogue  River  National  Forest 
and  use  the  proceeds  for  the 
construction  or  improvement  of 
offtoes  and  support  buMtogs 
for  the  Rogue  River  National 
Forest  and  the  Bureau  of 
Land  Management  (QcL  26, 
1996;  112  Stat  2666) 
RR.  4061/PJ>  106-283 
To  extend  the  deadlsie  under 
the  Federal  Power  Act 
effin^^na  to  the  constmctton 
of  a  hydroetodric  proiect  in 
the  State  of  Aricansas.  (Oct 
26,  1996;  112  Stat  2700) 
H.R.  4284/PX.  106-264 
To  authorize  the  Government 
of  Indta  to  estabish  a 
memorial  to  honor  Mahatma 


GandN  in  the  District  of 

Columbia.  (Oct  26,  1996;  112 

Stat  2701) 

&  220«PX.  106-286 

Community  OpportunHies, 

AccountabMy,  and  Training 

and  Educatwnal  Services  Act 

of  1998  (Oct  27.  1996;  112 

Stat  2702) 

Last  List  October  28.  U 
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